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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-SW-72-AD;  Amendment 
39-11523;  AD  99-26-04] 

RIN2120-AA64 

Airworthiness  Directives;  Kaman 
Aerospace  Corporation  Model  K1200 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Emergency  Priority  Letter 
Airworthiness  Directive  (AD)  99-26-04, 
which  was  sent  previously  to  all  known 
U.S.  owners  and  operators  of  Kaman 
Aerospace  Corporation  (Kaman)  Model 
K1200  helicopters  by  individual  letters. 
This  AD  requires,  before  the  first  flight 
of  each  day,  inspecting  for  clutch 
assembly  integrity.  Replacing  any 
xmairworthy  clutch  assembly  with  an 
airworthy  clutch  assembly  is  required 
before  further  flight.  This  amendment  is 
prompted  by  two  incidents  of  engine 
adapter  flange  failure  and  loss  of  power 
to  the  main  rotors.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
failiu-e  of  the  engine  adapter  flange,  loss 
of  power  to  the  main  rotors,  and  a 
subsequent  forced  landing. 
DATES:  Effective  February  8,  2000,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  Priority  Letter  AD  99-26-04, 
issued  on  December  8,  1999,  which 
contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  24,  2000. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-72- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Gaulzetti,  Aerospace 
Engineer,  FAA,  Btfston  Aircraft 
Certification  Office,  12  New  England 
Executive  Park,  Burlington,  MA  01803, 
telephone  (781)  238-7156,  fax  (781) 
238-7199. 

SUPPLEMENTARY  INFORMATION:  On 

December  8,  1999,  the  FAA  issued 
Emergency  Priority  Letter  AD  99-26-04, 
applicable  to  Kaman  Model  K1200 
helicopters,  which  requires,  before  the 
first  flight  of  each  day,  inspecting  for 
clutch  assembly  integrity'.  Replacing  any 
unairworthy  clutch  assembly  with  an 
airworthy  clutch  assembly  is  required 
before  further  flight.  That  action  was 
prompted  by  two  incidents  of  engine 
adapter  flange  failure  and  loss  of  power 
to  the  main  rotors.  One  incident 
resulted  in  autorotation  into  trees  with 
resulting  loss  of  main  rotor  blades.  The 
second  incident  resulted  in  a  forced 
autorotation  and  damage  to  the  nose 
landing  gear.  Subsequent  investigation 
revealed  that  internal  transmission 
clutch  damage  caused  an  engine  adapter 
flange  failure.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
engine  adapter  flange,  loss  of  power  to 
the  main  rotors,  and  a  subsequent  forced 
landing. 

The  FAA  has  reviewed  Kaman  K- 
1200  K-MAX  Maintenance  Manual 
Temporary  Revision  (TR)  No.  284,  dated 
November  5,  1999,  which  revises  the 
procedures  for  engine  area  daily 
inspections  and  TR  No.  289,  dated 
November  12,  1999,  which  describes  the 
method  of  inspecting  the  transmission 
assembly. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Kaman  Model  K1200  helicopters  of  the 
same  type  design,  the  FAA  issued 
Emergency  Priority  Letter  AD  99-26-04 
to  prevent  failure  of  the  engine  adapter 
flange,  loss  of  power  to  the  main  rotors, 
and  a  subsequent  forced  landing.  The 
AD  requires,  before  the  first  fli^t  of 
each  day,  inspecting  for  clutch  assembly 
integrity.  Replacing  any  unairworthy 
clutch  assembly  with  an  airworthy 
clutch  assembly  is  required  before 
further  flight.  The  short  compliance 


time  involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
structural  integrity  of  the  helicopter. 
Therefore,  inspecting  for  clutch 
assembly  integrity  before  the  first  flight 
of  each  day  and  replacing  any 
imairworthy  clutch  assembly  is  required 
prior  to  further  flight,  and  this  AD  must 
be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  December  8,  1999  to  all 
known  U.S.  owmers  ^d  operators  of 
Kaman  Model  K1200  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  21  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  helicopter  to  inspect  the 
clutch  assembly  and  5  work  hours  per 
helicopter  to  replace  the  clutch 
assembly,  if  necessary.  The  average 
labor  rate  is  $60  per  work  hour. 
Required  parts,  if  replacement  of  a 
clutch  assembly  is  necessan,',  will  cost 
approximately  $  1 6 ,000  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $459,500  per  year, 
assuming  300  clutch  assembly 
inspections,  per  helicopter,  per  year, 
and  replacement  of  5  imairworthy 
clutch  assemblies. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
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amended  in  li;  [ht  of  the  comments 
received.  Fact  lal  information  that 
supports  the  c  jmmenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  det  ermining  whether 
additional  rulemaking  action  would  be 

needed. 

Comments  a  re  specifically  invited  on 
the  overall  reg  ulatory,  economic, 
environmenta  ,  and  energy  aspects  of 
the  rule  that  n  ight  suggest  a  need  to 
modify  the  ru  e.  All  comments 
submitted  wil  be  available,  both  before 
and  after  the  c  losing  date  for  comments, 
in  the  Rules  D  ocket  for  examination  by 
interested  persons.  A  report  that 
summarizes  e;  ich  FAA-public  contact 
concerned  wii  h  the  substance  of  this  AD 
will  be  filed  ii  i  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  -eceipt  of  their  comments 
submitted  in  i  esponse  to  this  rule  must 
submit  a  self-i  iddressed,  stamped 
postcard  on  v,  hich  the  following 
statement  is  lAade:  "Comments  to 
Docket  No.  9«  -SW-72-AD."  The 
postcard  will  3e  date  stamped  and 
returned  to  th  b  commenter. 

The  regulat  ops  adopted  herein  vdll 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Covernment  and  the  States, 
or  on  the  dist-ibution  of  power  and 

tponsibiliti  3S  among  the  various 
els  of  govc  mment.  Therefore,  it  is 
determined  tl  lat  this  final  rule  does  not 
have  federaliiim  implications  under 
Executive  Order  13132. 
The  FAA  h  is  determined  that  this 
;  m  emergency  regulation 
(  ssued  immediately  to 


regulation  is 

that  must  be 

correct  an  unpafe  condition  in  aircraft, 

and  that  it  is 


List  of  Subjent: 

Air  transp  Jrtat 
safety,  Safet; ' 

Adoption 

According  ly 
authority  de  egated 
Administrat  sr 


aot  a  "significant 
regulatory  ac  ion"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  t  lis  action  involves  an 
emergency  re  gulation  under  DOT 
Regulatory  P  »licies  and  Procedures  {44 
FR  11034,  Fe  aruary  26, 1979).  If  it  is 
determined  t  lat  this  emergency 
regulation  ot  lerwise  would  be 
significant  ui  ider  DOT  Regulatory 
Policies  and  Procedures,  a  final         « 
regulator}'  e\  aluation  will  be  prepared 
"  and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docke  at  the  location  provided 
under  the  ca  Jtion  ADDRESSES. 


s  in  14  CFR  Part  39 

ion.  Aircraft,  Aviation 


of  the  Amendment 


,  pursuant  to  the 

to  me  by  the 
,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-26-04  Kaman  Aerospace 

Corporation:  Amendment  39-11523. 
Docket  No.  99-SW-72-AD. 

Applicability:  Model  K-1200  helicopters, 
with  clutch  assembly,  part  number  (P/N) 
K974002-701,  installed,  certificated  in  any 
category.  '" 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  the  first  flight 
of  each  day. 

To  prevent  failure  of  the  engine  adapter 
flange,  loss  of  power  to  the  main  rotors,  and 
a  subsequent  forced  landing,  accomplish  the 
following: 

(a)  Inspect  the  integrity  of  the  clutch 
assembly,  in  a  location  where  background 
noise  would  not  hinder  evaluation,  by  firmly 
and  uniformly  rotating  the  Kaflex  shaft  in  the 
anti-rotating  direction  (counter-clockwise 
looking  forward)  while  maintaining  hand 
contact.  The  anti-rotation  speed  should  be 
approximately  one-fourth  to  one-half 
revolution  per  second.  An  unairworthy 
clutch  will  feel  rough  with  a  continuous  dry 
"raspy"  feel  and  sound,  or  it  may  feel  as 
though  the  clutch  has  heavy  detents  or 
"catches"  on  the  interior  surface  that  impede 
the  free  rotary  motion. 

(b)  Remove  any  unairworthy  clutch 
assembly,  P/N  K974002-701,  before  further 
flight  and  replace  with  an  airworthy  clutch 
assembly. 

Note  2:  Kaman  K-1200  K-MAX 
Maintenance  Manual  Temporary  Revision 
(TR)  No.  284,  dated  November  5.  1999,  which 
revises  the  procedures  for  engine  area  daily 
inspections  and  TR  No.  289,  dated  November 
12,  1999,  which  describes  the  method  of 
inspecting  the  transmission  assembly,  pertain 
to  the  subject  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office,  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Boston  Aircraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Boston  Aircraft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
February  8,  2000,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  Priority  Letter  AD 
99-26-04,  issued  December  8,  1999,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Fort  Worth,  Texas,  on  January  13, 
2000. 
Eric  Bries, 

Acting  Manager,  Botorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-1642  Filed  1-21-00;  8:45  ami 
BILUNG  CODE  4910-1  »-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  801 
[Docket  No.  99N-49S5] 

Amendment  of  Various  Device 
Regulations  to  Reflect  Current 
American  Society  for  Testing  and 
Material  Citations 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Direct  final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending 
certain  references  in  various  medical 
device  regulations.  The  amendments 
update  the  references  in  those 
regulations  to  various  standards  of  the 
American  Society  for  Testing  and 
Materials  (ASTM)  to  reflect  the  current 
standards  designations.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  publishing  a  companion  proposed 
rule,  under  FDA's  usual  procedures  for 
notice-and-comment,  to  provide  a 
procediu-al  framework  to  finalize  the 
rule  in  the  event  that  the  agency 
receives  any  significant  adverse 
comment  and  withdraws  the  direct  final 
rule. 

dates:  The  rule  is  effective  June  7,  2000. 
Submit  written  comments  on  or  before 
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April  10,  2000.  If  FDA  receives  no 
significant  adverse  comments  within  the 
specified  comment  period,  the  agency 
intends  to  publish  in  the  Federal 
Register  a  document  confirming  the 
effective  date  of  the  direct  final  rule 
within  30  days  after  the  comment 
period  on  this  direct  final  rule  ends.  If 
the  agency  receives  any  adverse 
comments,  FDA  intends  to  withdraw 
this  final  rule  by  publication  in  the 
Federal  Register  of  a  document  within 
30  days  after  the  comment  period  ends. 
The  Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporation  by 
reference  in  accordance  vidth  5  U.S.C. 
552(a)  and  1  CFR  part  51  of  certain 
publications  in  §  801.410(d)(2)  (21  CFR 
801.410(d)(2))  and  §  801.430(f)(2)  (21 
CFR  801.430(f)(2),  effective  June  7, 
2000. 

ADDRESSES:  Submit  wrritten  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Chao,  Office  of  Policy, 
Planning,  and  Legislation  (HF-23),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
3380. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  ASTM  notified  FDA  that  ASTM 
had  been  working  on  a  project  to  help 
Federal  agencies  update  and  maintain 
the  ASTM  standards  that  are  referenced 
in  the  Code  of  Federal  Regulations 
(CFR's).  Use  of  consensus  standards 
such  as  those  developed  by  ASTM  is 
consistent  with  the  purposes  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995,  signed  into 
law  on  March  7,  1996  (Public  Law  104- 
113).  As  part  of  the  ASTM  project, 
ASTM  informed  FDA  that  many  ASTM 
standards  cited  in  FDA's  food  additive 
and  device  regulations  were  out-of-date 
and  provided  a  list  of  standards  with 
their  current  year  designations.  ASTM 
listed  58  different  regulations  which,  in 
its  opinion,  needed  to  be  updated. 

FDA  examined  the  ASTM's 
docimientation  and,  upon  closer 
examination,  found  that  56  of  the  58 
different  FDA  regulations  identified  by 
ASTM  cited  obsolete  ASTM  standards 
or  that,  in  some  cases,  cited  ASTM 
standards  that  had  been  withdrawn. 
Most  regulations  involved  direct  and 
indirect  food  additives,  although  two  of 
the  affected  regulations  involved 
medical  devices.  Consequently,  through 
this  rulemaking,  FDA  is  revising  the 
device  regulations  identified  by  ASTM 
that  contain  obsolete  or  withdrawn 


ASTM  standards  to  reflect  the  current 
ASTM  standards  designations.  FDA  will 
update  the  citations  for  the  food 
additive  regulations  in  a  separate 
rulemaking. 

This  direct  final  rule  amends 
§§  801.410(d)(2)  and  801.430(f)(2)  by 
incorporating  by  reference  into  the 
regulation  the  updated  standard  as 
foUows:   • 

•  Section  801.410  t/seo/iiijpacf- 
resistant  lenses  in  eyeglasses  and 
sunglasses — The  agency  is  amending 
paragraph  (d)(2)  by  removing  "ASTM 
Method  D  1415-68  Test  for 
International  Hardness  of  Vulcanized 
Rubber,' "  and  by  adding  in  its  place 
"ASTM  Method  D  1415-88,  Standard 
Test  Method  for  Rubber  Property — 
International  Hardness,"  and  also  by 
removing  "ASTM  Method  D  412-68 
'Tension  Test  of  Vulcanized  Rubber,' " 
and  by  adding  in  its  place  "ASTM 
Method  D  412-97,  Standard  Test 
Methods  for  Vulcanized  Rubber  and 
Thermoplastic  Rubbers  and 
Thermoplastic  Elastomers — Tension,". 
•  Section  801.430  L^ser7a6e7ing /or 
menstrual  tampons — The  agency  is 
amending  paragraph  (f)(2)  by  removing 
"(ASTM),  D  3492-83,  'Standard 
Specification  for  Rubber  Contraceptives 
(Condoms)" '  and  by  adding  in  its  place 
"(ASTM)  D  3492-96,  Standard 
Specification  for  Rubber  Contraceptives 
(Male  Condoms)". 

In  addition,  FIDA  is  updating  in 
§  801.410(d)(2)  the  address  for  the 
American  Society  for  Testing  and 
Materials. 

n.  Additional  InformatioD 

In  the  Federal  Register  of  November 
21,  1997  (62  FR  62466),  FDA  described 
when  and  how  it  will  employ  direct 
final  rulemaking.  FDA  believes  this  rule 
is  appropriate  for  direct  final 
rulemaking  because  FDA  views  this  rule 
as  making  noncontroversial 
amendments  to  existing  regulations,  i.e., 
adopting  revised  ASTM  methods  for 
certain  medical  device  regulations,  and 
FDA  anticipates  no  significant  adverse 
comments.  Consistent  with  FDA's 
procedines  on  direct  final  rulemaking, 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a 
companion  proposed  rule  to  amend  the 
relevant  medical  device  regulations.  The 
companion  proposed  rule  is 
substantially  identical  to  the  direct  final 
rule.  The  companion  proposed  rule 
provides  a  procedural  framework  within 
which  the  rule  may  be  finalized  in  the 
event  the  direct  final  rule  is  withdrawn 
because  of  any  significant  adverse 
comments.  The  conunenl  period  for  the 
direct  final  rule  runs  conciurently  with 
the  comment  period  of  the  companion 


proposed  rule.  Any  comments  received 
under  the  companion  proposed  rule  will 
be  considered  as  comments  regarding 
the  direct  final  rule. 

FDA  is  providing  a  comment  period 
on  the  direct  final  rule  of  75  days  after 
January  24,  2000.  If  the  amncy  receives 
any  significant  adverse  comments,  FDA 
intends  to  withdraw  this  final  rule  by 
publication  in  the  Federal  Register  of  a 
document  within  30  days  after  the 
comment  period  ends.  A  significant 
adverse  comment  is  defined  as  a 
comment  that  explains  why  the  rule 
would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without 
change.  In  determining  whether  a 
significant  adverse  comment  is 
sufficient  to  terminate  a  direct  final 
rulemaking,  FDA  will  consider  whether 
the  comment  raises  an  issue  serious 
enough  to  warrant  a  substantive 
response  in  a  notice-and-comment 
process.  Comments  that  are  ftivolous, 
insubstantial,  or  outside  the  scope  of  the 
rule  will  not  be  considered  significant 
or  adverse  under  this  procediu^.  In 
addition,  if  a  significant  adverse 
conunent  applies  to  an  amendment, 
paragraph,  or  section  of  this  rule  and 
that  provision  can  be  severed  fix)m  the 
remainder  of  the  rule,  FDA  may  adopt 
as  final  those  provisions  of  the  rule  diat 
are  not  the  subject  of  a  significant     • 
adverse  comment. 

If  FDA  withdraws  the  direct  final  rule, 
all  comments  received  will  be 
considered  under  the  companion 
proposed  rule  in  developing  a  final  rule 
imder  the  usual  notice-and-comment 
procedures  under  the  Administrative 
Procedure  Act  (5  U.S.C.  552  et  seq.].  If 
FDA  receives  no  significant  adverse 
comments  during  the  specified 
comment  period,  FDA  intends  to 
publish  a  confirmation  notice  in  the 
Federal  Register  within  30  days  after 
the  comment  period  ends.  FDA  intends 
to  make  the  direct  final  rule  effective 
June  7,  2000. 

m.  Environmental  Impact 

The  agency  has  determined,  under  21 
CFR  25.30(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

rv.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
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benefits  of  avail  ible  regulatory 
alternatives  and  when  regulation  is 
necessary,  to  se!  ect  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  jublic  health  and  safety, 
and  other  advar  tages;  distributive 
impacts;  and  eq  lity).  Executive  Order 
12866  classifies  a  rule  as  significant  if 
it  meets  any  on(  of  a  number  of 
specified  condii  ions,  including  having 
an  annual  effect  on  the  economy  of  $100 
million  or  adversely  affecting  in  a 
material  way  a  !  ector  of  the  economy, 
competition,  or  jobs,  or  if  it  raises  novel 
legal  or  policy  i  jsues.  The  revised 
ASTM  standard  citations  that  FDA  is 
adopting  in  the  medical  device 
regulations  refl(  ict  minor  changes  to  the 
cvirrently  listed  methods  in  those 
regulations.  Th(  s  updated  citations  are 
the  result  of  pei  iodic  reapprovals  of 
long-standing  t(  ist  methods  or  standards 
and  should  hav  3  no  significant  adverse 
impact  on  thos(  who  use  the  standard. 
Thus,  the  rule  i  >  not  a  significant 
regulatory  actic  n  as  defined  in 
Executive  Order  12866,  and  so  is  not 
subject  to  revie  ai  under  the  Executive    , 
Order. 

Under  sectioi  i  603(a)  of  the  Regulatory 
.  Flexibility  Act  RFA),  for  any  proposed 
rule  for  which  he' agency  is  required  by 
section  553  of  I  le  Administrative 
Procedure  Act  )r  any  other  law  to 
publish  a  genei  al  notice  of  proposed 
rulemaking,  thi  i  agency  is  required  tcr 
analyze  regulal  ory  options  that  would 
minimize  any  i  ignificant  economic 
impact  of  a  rulo  on  small  entities.  The 
agency  has  pul  lished,  in  the  companion 
proposed  rule  )ublished  elsewhere  in 
this  Federal  R(  gister,  an  initial 
regulatory  flex  bility  analysis.  Because 
the  companion  proposed  rule  is  a 
proposed  rule  or  which  a  general  notice 
of  proposed  ru  emakihg  is  required,  and 
therefore  is  sul  ject  to  the  RFA,  the 
agency  will  co  isider  any  comments  it 
receives  on  th(  initial  regulatory       , 
flexibility  anal  ^^sis  in  the  companion 
proposed  rule  <vhen  deciding  whether 
to  withdraw  tt  is  direct  final  rule. 

V.  Paperwork  Reduction  Act  of  1995 

This  direct  f  inal  rule  contains  no 
collections  of  nformation.  Therefore, 
clearance  by  t!  le  Office  of  Management 
and  Budget  ur  der  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 

Interested  p  ;rsons  may,  on  or  oefore 
April  10,  200C ,  submit  to  the  Dockets 
Management  1  Iranch  (address  above) 
written  comm  3nts  regarding  this  final 
rule.  The  com  Bent  period  runs 
concurrently  i  *rith  the  comment  period 
for  the  compa  lion  proposed  rule.  Two 
copies  of  any  :omments  are  to  be 
submitted,  exi  :ept  that  individuals  may 


submit  one  copy.  Conunents  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday.  All 
comments  received  will  be  considered 
as  comments  regarding  the  proposed 
rule  and  this  direct  final  rule.  In  the . 
event  that  the  direct  final  rule  is 
withdrawm,  all  comments  received 
regarding  the  companion  proposed  rule 
and  the  direct  final  rule  will  be 
considered  as  comments  on  the 
proposed  rule. 

List  of  Subjects  in  21  CFR  Part  801 

Hearing  aids.  Incorporation  by 
reference,  Medical  devices,  Professional 
and  patient  labeling. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  801  is 
amended  as  follows: 

PART  801— LABELING 

1.  The  authority  citation  for  21  CFR 
part  801  continues  to  read  as  follows: 

Authority  :  21.U.S.C.  321,  331.  351,  352. 
360i,  360j.  371.  374. 

§801.410    [Amended] 

2.  Section  801.410  Use  of  impact- 
resistant  lenses  in  eyeglasses  and 
sunglasses  is  amended  in  paragraph 
(d)(2)  by  removing  "ASTM  Method  D 
1415-68  'Test  for  International 
Hardness  of  Vulcanized  Rubber,"  "-and 
by  adding  in  its  place  "ASTM  Method 
D  1415-88,  Standard  Test  Method  for 
Rubber  Property — International 
Hardness,";  by  removing  "ASTM 
Method  D  412-68  'Tension  Test  of 
Vulcanized  Rubber.'  "  and  by  adding  in 
its  place  "ASTM  Method  D  412-97, 
Standard  Test  Methods  for  Vulcanized 
Rubber  and  Thermoplastic  Rubbers  and 
Thermoplastic  Elastomers— Tension,";' 
and  by  removing  "1916  Race  St., 
Philadelphia,  PA  19103,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC  20408.)"  and 
by  adding  in  ite  place  "100  Barr  Harbor 
Dr.,  West  Conshohocken,  Philadelphia, 
PA  19428,  or  available  for  inspection  at 
the  Center  for  Devices  and  Radiological 
Health's  Library,  920<>Corporate  Blvd., 
Rockville,  MD  10850,  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
St.  NW.,  suite  700,  Washington,  DC." 

§801.430    [Amended] 

3.  Section  801.430  User  labeling  for 
menstrual  tampons  is  amended  in 
paragraph  (f)(2)  by  removing  "(ASTM), 
D  3492-83,  'Standard  Specification  for 


Rubber  Contraceptives  (Condoms)'  "  and 
by  adding  in  its  place  "(ASTM)  D  3492- 
96,  'Standard  Specification  for  Rubber 
Contraceptives  (Male  Condoms)' ";  and 
by  revising  the  footnote  to  read  "Copies 
of  the  standard  are  available  from  the 
American  Society  for  Testing  and 
Materials,  100  Barr  Harbor  Dr.,  West 
Conshohocken,  PA  19428,  or  available 
for  inspection  at  the  Center  for  Devices 
and  Radiological  Health's  Library,  9200 
Corporate  Blvd.,  Rockville,  MD  10850. 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  St.  NW.,  suite  700, 
Washington,  DC." 

Dated:  December  29, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-1404  Filed  1-21-00;  8:45  am] 

BILLING  CODE  41 60-01 -F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
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RIN  154&-AX64 

Stock  Transfer  Rules:  Supplemental 
Rules 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Temporary  regulations. 

summary:  This  document  contains 
temporary  regulations  that  provide  an 
election  for  certain  taxpayers  engaged  in 
certain  exchanges  described  in  section 
367(b).  These  regulations  provide 
guidance  for  taxpayers  that  make  the 
specified  election  in  order  to  determine 
the  extent  to  which  income  must  be 
included  and  certain  corresponding 
adjustments  must  be  made.  The  text  of 
the  temporary  regulations  also  serves  as 
the  text  of  the  proposed  regulations  set 
forth  in  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
DATES:  Effective  Date.  These  regulations 
are  effective  as  of  February  23,  2000. 

Applicability  Date.  These  regulations 
apply  to  section  367(b)  exchanges  that 
occur  on  or  after  February  23,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Harris,  (202)  622-3860  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reductioki  Act         . 

These  regulations^e  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
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Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1666.  Responses 
to  this  coUecticm  of  information  is 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  December  27,  1977,  the  IRS  and 
Treasury  issued  proposed  and 
temporary  regulations  under  section 
367(b)  of  the  Internal  Revenue  Code 
(Code).  Subsequent  guidance  updated 
and  amended  the  1977  temporary 
regulations  (the  1977  regulations) 
several  times  over  the  next  14  years.  On 
August  26, 1991,  the  IRS  and  Treasury 
issued  proposed  regulations 
§§  1.367(b)-l  through  1.367(b)-6  (the 
1991  proposed  regulations).  Comments 
to  the  1991  proposed  regulations  were 
received,  and  a  public  hearing  was  held 
on  November  22,  1991.  In  June  of  1998, 
the  IRS  and  Treasury  issued  final 
regulations  under  sections  367(a)  and 
(b)  (the  1998  regulations).  The  1998 


The  IRS  and  Treasury  adopted 
.§§1.367(b)-l  through  1.367(b)-6  as 
final  regulations  under  section  367(b) 
(see  final  section  367(b)  regulations 
published  elsewhere  in  this  issue  of  the 
Federal  Register).  These  temporary 
regulations  relate  to  certain  provisions 
of  the  1991  proposed  regulations  not 
adopted  in  the  final  section  367(b) 
regulations  (published  elsewhere  in  this 
issue  of  the  Federal  Register). 

General  Purpose 

These  temporary  regulations  address 
the  elimination  of  an  election  available 
to  certain  taxpayers  imder  the  1991 
proposed  regulations  that  was  not 
adopted  in  the  final  section  367(b) 
regulations  (published  elsewhere  in  this 
issue  of  the  Federal  Register). 

Specific  Provisions 

A.  §1.367(bh3T(b)(4):  Election  of 
Taxable  Exchange  Treatment 

Section  1.367(b)-3  of  the  1991 
proposed  regulations  addressed  ' 
transactions  in  which  a  foreign 
corporation  transfers  assets  to  a 
domestic  corporation  pursuant  to  a 
Subchapter  C  nonrecognition  provision. 
These  transactions  include  a  section  332 
liquidation  of  a  foreign  corporation  into 
a  domestic  parent  corporation  and  an 
asset  reorganization,  such  as  a  C,  D  or 
F  reorganization,  of  a  foreign 
corporation  into  a  domestic  corporation. 
The  1991  proposed  regulations  required 
a  U.S.  shareholder  of  a  foreign  acquired 
corporation  (or,  in  certain  cases,  a 
foreign  subsidiary  of  the  U.S. 
shareholder)  to  currently  include  in 
income  the  allocable  portion  of  the 
foreign  acquired  corporation's  earnings 
and  profits  accumulated  during  the  U.S. 
shareholder's  holding  period  (all 
earnings  and  profits  amount).  The  final 
section  367(b)  regulations  (published 
elsewhere  in  this  issue  of  the  Federal 
Register)  adopted  this  general  rule. 

Sections  7.367(b)-5(b)  and  7.367(b)- 
7(c)(2)(ii)  of  the  1977  regulations  and 
§  1.367(b)-3(b)(2)(iii)  of  the  1991 
proposed  regulations  provided  an 
exception  to  this  rule,  which  permitted 


regulations  addressed  transactions       ^-raif  exchanging  shareholder  to  elect  to 


under  section  367(b)  only  to  the  extent 
the  transactions  are  also  subject  to  the 
stock  transfer  rules  of  section  367(a). 
Thus,  the  1977  regiilations  have 
remained  in  effect  to  the  extent  not 
superseded  by  the  1998  regulations.  The 
preamble  to  the  1998  regulations  stated 
that  the  IRS  and  Treasury  would  issue 
guidance  at  a  later  date  to  address  the 
portions  of  the  1991  proposed 
regulations  related  to  section  367(b)  that 
were  not  addressed  in  the  1998 
regulations. 


recognize  the  gain  (but  not  the  loss)  that 
it  realizes  in  the  exchange  (taxable 
exchange  election),  rather  than  include 
the  all  earnings  and  profits  amount  in 
income.  To  the  extent  the  all  earnings 
and  profits  amount  exceeds  a 
shareholder's  stock  gain,  the  1991 
proposed  regulations  further  required 
the  foreign  Acquired  corporation  to 
reduce  various  tax  attributes  that  would 
otherwise  carryover  to  the  domestic 
acquiring  corporation  (attribute 
reduction  regime).  The  final  regulations 


(published  elsewhere  in  this  issue  of  the 
Federal  Register)  did  not  adopt  the 
taxable  exchange  election. 

In  order  to  provide  taxpayers  an 
opportimity  to  comment  on  this  change, 
these  temporary  regulations  provide  the 
taxable  exchange  election  in  modified 
form.  The  modified  election  permits  an 
exchanging  shareholder  to  elect  to  treat 
a  transaction  as  a  taxable  exchange,  but 
limits  application  of  the  attribute 
reduction  regime  to  a  section  332 
liquidation  or  to  an  inbound  asset 
reorganization  in  which  the  foreign 
acquired  corporation  is  wholly  owned 
(directly  or  indirectly)  by  one  U.S. 
person. 

These  temporary  regulations  apply  to 
section  367(b)  exchanges  that  occur 
between  February  23,  2000.  and 
February  23.  2001. 

Further  Explanation 

For  a  more  detailed  discussion 
regarding  section  367(b).  see  the  final 
section  367(b)  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 


Special  Analyses 

It  has  been  determined  that  these 
Temporary  regulations  are  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  /  dministrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulation;.  Further  it  is  hereby 
certified  pursuant  to  sections  603(a)  and 
605(b)  of  the  Regulatory  Flexibility  Act 
that  the  collection  of  information  in 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  number  of  section  367(b) 
exchanges  that  require  reporting  under 
these  regulations  is  estimated  to  be  only 
20  per  year.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required. 

Pursuant  to  section  7805(f)  of  the 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact. 

Drafting  Information.  The  principal 
author  of  these  regulations  is  Mark 
Harris  of  the  Office  of  Associate  Chief 
Counsel  (International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 
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List  of  Subjects 

26  CFR  Part  1 

Income  taxes , 
recordkeeping 

26  CFR  Part 

'  Reporting 
requirements 

Adoption  of 
Regulations 

Accordingly 
are  amended  ai  ■ 


Reporting  and 
equirements. 


PART  1—INCC  ME  TAXES 


Paragraph 

for  part  1  is 
in  numerical 
follows: 


60  2 

anp  recordkeeping 

A^iendments  to  the 


26  CFR  parts  1  and  602 
follows: 


The  authority  citation 
aniended  by  adding  entries 
to  read  in  part  as 


o  "der  1 


J.S.C.  7805  *  *  * 

also  issued  under  26 
(bl.  *   *   * 
Section  1.367(b)-3T  is  added 


II 


Authority:  26 

Section  1.367(^3  )-3T 
U.S.C.  367(a)  an 

Par.  2 
to  read  as  folldws 

§  1 .367(b)-3T    I  Jepatriation  of  foreign 
corporate  assev  in  certain  nonrecognition 
transactions  (tefnporary). 

(a)  through  4))(3).  [Reserved].  For 
further  guidar  :e.  see  §  1.367(b)-3{a) 
through  (b)(3), 

(4)  Election  of  taxable  exchange 
treatment— {[)  Rules— (A)  la^eneral.ln 
lieu  of  the  tres  Iment  prescribed  by 
§  1.367(b)-3(b  (3)(i).  an  exchanging 
shareholder  d  iscribed  in  §  1.367(b)- 
3(b)(1)  may  instead  elect  to  recognize 
the  gain  (but  i  ot  loss)  that  it  realizes  in 
the  exchange  taxable  exchange 
election).  To  r  lake  a  taxable  exchange 
election,  the  f  )llowing  requirements 
must  be  satisf  ed — 

(1)  The  excl  langing  shareholder  (and 
its  direct  or  ii  direct  owners  that  would 
be  affected  by  the  election,  in  the  case 
of  an  exchang  ing  shareholder  that  is  a 
foreign  corpoi  ation)  reports  the 
exchange  in  a  manner  consistent 
therewith  (set  ,  e.g.,  sections 
954(c)(l)(B)(i  .  1001  and  1248); 

(2)  The  not  fication  requirements  of 
paragraph  (b)  4)(i)(C)  of  this  section  are 
satisfied;  and 

(3)  The  ady  istments  described  in 
paragraph  (b)  4)(i)(B)  of  this  section  are 
made  when  t  le  following  circiunstances 
are  present — 

(j)  The  tran  saction  is  described  in 
section  332  or  is  an  asset  acquisition 
described  in  iection  368(a)(1),  with 
regard  td  wh;  ch  one  U.S.  person  owns 
(directly  or  ii  idirectly)  100  percent  of 
the  foreign  a(  quired  corporation;  and 

(ij)  The  all  earnings  and  profits 
amount  desc  ibed  in  §  1.367(b)- 
3(b)(3)(i)  wit  I  respect  to  the  exchange 
exceeds  the  j  ain  recognized  by  the 
exchanging  i  hareholder. 


(B)  Attribute  reduction— (1)  Reduction 
ofNOL  carryovers.  The  amount  by 
which  the  all  earnings  and  profits 
amount  exceeds  the  gain  recognized  by 
the  exchanging  shareholder  (the  excess 
earnings  and  profits  amount)  shall  be 
applied  to  reduce  the  net  pperating  loss 
carryovers  (if  any)  of  the  foreign 
acquired  corporation  to  which  the 
domestic  acquiring  corporation  would 
otherwise  succeed  under  section  381(a) 
and  (c)(1).  See  also  Rev.  Rul.  72-421 
(1972-2  C.B.  166)  (see  §601. 601  (d)(2)  of 
this  chapter). 

(  2)  Reduction  of  capital  loss 
carryovers.  After  the  application  of 
paragraph  (h)(4)(i)(B){l)  of  this  section, 
any  remaining  excess  earnings  and 
profits  amount  shall  be  applied  to 
reduce  the  capital  loss  carryovers  (if 
any)  of  the  foreign  acquired  corporation 
to  which  the  domestic  acquiring 
corporation  would  otherwise  succeed 
under  section  381(a)  and  (c)(3). 

(3)  Reduction  of  basis.  After  the 
application  of  paragraph  (b)(4)(i)(B)(2) 
of  this  section,  any  remaining  excess 
earnings  and  profits  amount  shall  be 
applied  to  reduce  (but  not  below  zero) 
the  basis  of  the  assets  (other  than  dollar- 
denominated  money)  of  the  foreign 
acquired  corporation  that  are  acquired 
by  the  domestic  acquiring  corporation. 
Such  remaining  excess  earnings  and 
profits  amount  shall  be  applied  to 
reduce  the  basis  of  such  assets  in  the 
following  order:  first,  tangible 
depreciable  or  depletable  assets, 
according  to  their  class  lives  (beginning 
with  those  assets  with  the  shortest  class 
life);  second,  other  non-inventory 
tangible  assets;  third,  intangible  assets 
that  are  amortizable;  and  finally,  the 
remaining  assets  of  the  foreign  acquired 
corporation  that  are  acquired  by  the 
domestic  acquiring  corporation.  Within 
each  of  these  categories,  if  the  total  basis 
of  all  assets  in  the  category  is  greater 
than  the  excess  earnings  and  profits 
amount  to  be  applied  against  such  basis, 
the  taxpayer  may  choose  to  which 
specific  assets  in  the  category  the  basis 
reduction  first  applies. 

(C)  Notification.  The  exchanging 
shareholder  shall  elect  to  apply  the 
rules  of  this  paragraph  (h)(4)(i)  by 
attaching  a  statement  of  its  election  to 
its  section  367(b)  notice.  See  §  1.367(b)- 
1(c)  For  the  rules  concerning  filing  a 
section  367(b)  notice. 
.  (D)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(b)(4)(i): 

Example— (\)  Facts.  DC,  a  domestic 
corporation,  owns  all  of  the  outstanding 
stock  of  FC.  a  foreign  corporation.  The  stock 
of  FC  has  a  value  of  $100,  and  DC  has  a  basis 
of  $80  in  such  stock.  The  assets  of  FC  are  one 
parcel  of  land  with  a  value  of  $60  and  a  basis 


of  $30,  and  tangible  depreciable  assets  with 
a  value  of  $40  and  a  basis  of  $80.  FC  has  no 
net  operating  loss  carryovers  or  capital  loss 
carryovers.  The  all  earnings  arid  profits 
amount  with  respect  to  the  FC  stock  owned 
by  IX:  is  $30,  of  which  $19  is  described  ia 
section  1248(a)  and  the  remaining  $11  is  not 
(for  example,  because  it  was  earned  prior  to 
1963).  In  a  liquidation  descn^bed  in  section 
332,  FC  distributes  all  of  its  property  to  DC. 
and  the  FC  stock  held  by  DC  is  canceled. 
Rather  than  including  in  income  as  a  deemed 
dividend  the  all  earnings  and  profits  amount 
of  $30  as  provided  in  §1.367(b)-3(b)(3)(i).  DC 
instead  elects  taxable  exchange  treatment 
under  paragraph  (b)(4)(i){A)  of  this  section, 
(ii)  Result.  DC  recognizes  the  $20  of  gain 
it  realizes  on  its  stock  in  FC,  Of  this  $20 
amount,  $19  is  included  in  income  by  DC  as 
a  dividend  pursuant  to  section  1248(a).  (For 
the  source  of  the  remaining  $1  of  gain 
recognized  by  DC,  see  section  865.  For  the 
treatment  of  the  $1  for  purposes  of  the 
foreign  tax  credit  limitation,  see  generally 
section  904(d)(2)(A)(i).)  Because  the 
transaction  is  described  in  section  332  and 
because  the  all  earnings  and  profits  amount 
with  respect  to  the  FC  stock  held  by  DC  ($30) 
exceeds  by  $10  the  income  recognized  by  DC 
($20),  the  attribute  reduction  rules  of 
paragraph  {b)(4)(i)(B)  of  this  section  apply. 
Accordingly,  the  $10  excess  earnings  and 
profits  amount  is  applied  to  reduce  the  basis 
of  the  tangible  depreciable  assets  of  FC, 
beginning  with  those  assets  with  the  shortest 
class  lives.  Under  section  337(a)  FC  does  not 
lecognize  gain  or  loss  in  the  assets  that  it 
distributes  to  DC.  and  under  section  334(b) 
(which  is  applied  taking  into  account  the 
basis  reduction  prescribed  by  paragraph 
(b)(4)(i)(A)(5)  of  this  section)  DC  takes  a  basis 
of  $30  in  the  land  and  $70  in  the  tangible 
depreciable  assets  that  it  receives  from  FC. 
(ii)  Effective  date.  This  paragraph  (b)(4) 
applies  for  section  367(b)  exchanges  that 
occur  between  February  23,  2000,  and 
February  23,  2001. 

(c)  and  (d)  [Reserved].  For  further 
guidance,  see  §  1.367(b)-3(c)  through  (d). 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  4.  In  §  602.101,  paragraph  (b)  is 
amended  as  follows: 

1.  Removing  the  following  entries 
from  the  table: 

§  602.1 01    0MB  Control  numtwrs. 

***** 

(b)*   *  * 


CFR  part  or  section  where 
identified  and  described 


Current  0MB 
Control  No. 


7.367(b)-1  .. 
7'367(b)-3  .. 
7.367(b)-7  .. 
7.367(b)-9  ., 
7.367(b)-10 


1545-0026 
1545-0026 
1545-0026 
1545-0026 
1545-0026 
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2.  Adding  the  following  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

§  602.1 01    0MB  Control  numbers. 

***** 

(b)*  *  * 


CFR  part  or  section  where        Cun-ent  OMB 
identified  and  described  control  No. 


1.367(b)-3T 


1545-1666 


John  M.  Dalrymple, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  December  22, 1999. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-1379  Filed  1-21-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,  7,  and  602 

[ID  8862] 
RIN  1545-AI32 

Stock  Transfer  Rules 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  and  temporary 
regidations. 


SUMMARY:  This  document  contains  final 
regulations  addressing  the  application 
of  nonrecognition  exchange  provisions 
in  Subchapter  C  of  the  Internal  Revenue 
Code  to  transactions  that  involve  one  or 
more  foreign  corporations.  These 
regulations  provide  guidance  for 
taxpayers  engaging  in  those  transactions 
in  order  to  determine  the  extent  to 
which  income  shall  be  included  and 
appropriate  corresponding  adjustments 
shall  be  made. 

DATES:  Effective  Date.  These  regulations 
are  effective  as  of  February  23,  2000. 

Applicability  Dates.  These  regidations 
apply  to  section  367(b)  exchanges  that 
occur  on  or  after  February  23,  2000. 
However,  taxpayers  may  choose  to 
apply  these  regulations  to  section  367(b) 
exchanges  that  occur  before  February 
23,  2Q00,  as  specified  in  §  1.367(b)- 
6(a)(2). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Harris,  (202)  622-3860  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 


Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  widi  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  niunber  1545-1271.  Responses 
to  these  collections  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
.    displays  a  valid  control  number. 
The  estimated  average  annual 
reporting  biirden  in  these  flaal 
regulations  is  4  hours. 

Conunents  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  biu-den  should  be  sent  to 
the  hitemal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  these 
collections  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law. 

Generally,  tax  returns  and  tax  return 
information  are  confidential,  as  required 
by  26  U.S.C.  6103. 

Background 

On  December  27,  1977,  the  IRS  and 
Treasiuy  issued  proposed  and 
temporary  regulations  under  section 
367(b)  of  the  Internal  Revenue  Code 
(Code).  Subsequent  guidance  updated 
and  amended  the  1977  temporary 
regulations  (the  1977  regulations) 
several  times  over  the  next  14  years.  On 
August  26,  1991,  the  IRS  and  Treasury 
issued  proposed  regulations 
§§1.367(b)-l  through  1.367(b)-6  (the 
1991  proposed  regulations).  Conunents 
to  the  1991  proposed  regulations  were 
received,  and  a  public  hearing  was  held 
on  November  22,  1991.  In  June  of  1998, 
the  IRS  and  Treasury  issued  final 
regulations  imder  sections  367(a)  and 
(b)  (the  1998  regidations).  The  1998 
regulations  addressed  transactions 
under  section  367(b)  only  to  the  extent 
the  transactions  are  also  subject  to  the 
stock  transfer  rules  of  section  367(a). 
Thus,  the  1977  regulations  have 
remained  in  effect  to  the  extent  not 
superseded  by  the  1998  regulations.  The 
preamble  to  the  1998  regulations  stated 
that  the  IRS  and  Treasury  would  issue 
guidance  at  a  later  date  to  address  the 
portions  of  the  1991  proposed 


regidations  related  to  section  367(b)  that 
were  not  addressed  in  the  1998 
regulations. 

After  consideration  of  the  1977 
regulations  and  their  updates  and 
amendments,  the  1991  proposed 
regulations  and  their  updates  and 
amendments,  the  1998  regulations,  and 
all  comments  received  with  respect  to 
such  regulations,  the  IRS  and  Treasury 
adopt  §§  1.367(b)-l  through  1.367(b)-6 
as  final  regulations  under  section 
367(b). 

Overview 

A.  General  Policies  of  Section  367(b) 

Section  367(b)  governs  corporate 
restructurings  under  sections  332,  351, 
354,  355.  356,  and  361  (except  to  the 
extent  described  in  section  367(a)(1))  in 
which  the  status  of  a  foreign  corporation 
as  a  "corporation"  is  necessary  for 
application  of  the  relevant 
nonrecognition  provisions.  Section 
367(b)  provides  that  a  foreign 
corporation  that  is  a  party  to  one  of  the 
enumerated  nonrecognition  transactions 
shall  be  respected  as  a  corporation,  and 
thereby  the  parties  involved  in  the 
transaction  shall  obtain  the  benefits  of 
the  applicable  nonrecognition  exchange 
provisions  and  their  related  provisions 
(such  as  section  381)  (together,  the 
Subchapter  C  provisions),  except  to  the 
extent  provided  in  regulations. 

The  principal  purpose  of  section 
367(b)  is  to  prevent  the  avoidance  of 
U.S.  tax  that  can  arise  when  the 
Subchapter  C  provisions  apply  to 
transactions  involving  foreign 
corporations.  The  potential  for  tax 
avoidance  arises  because  of  differences 
between  the  manner  in  which  the 
United  States  taxes  foreign  corporations 
and  their  shareholders  and  the  manner 
in  which  the  United  States  taxes 
domestic  corporations  and  their  U.S. 
shareholders. 

The  Subchapter  C  provisions 
generally  have  been  drafted  to  apply  to 
domestic  corporations  and  U.S. 
sharel^lders,  and  thus  do  not  fully  take 
into  account  the  cross-border  aspects  of 
U.S.  taxation  (such  as  deferral,  foreign 
tax  credits,  and  section  1248).  Section 
367(b)  was  enacted  to  help  ensiu«  that 
international  tax  considerations  in  the 
Code  are  adequately  addressed  when 
the  Subchapter  C  provisions  apply  to  an 
exchange  involving  a  foreign 
corporation.  Because  determining  the 
proper  interaction  of  the  Code's 
international  and  Subchapter  C 
provisions  is  "necessarily  highly 
technical,"  Congress  granted  the 
Secretary  broad  regulatory  authority  to 
provide  the  "necessary  or  appropriate" 
rules,  rather  than  enacting  a  complex 
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statutory  regim* .  H.R.  Rep.  No.  658. 
94th  Cong.,  1st  Jess.  241  (1975). 

Accordingly,  is  the  preamble  to  the 
1991  proposed  regulations  stated,  the 
section  367Cb)  rsgulations  require 
adjustments  or  nclusions  in  order  to 
prevent  the  material  distortion  of 
income  that  car  occur  when  the 
Subchapter  C  p  ovisions  apply  to  an 
exchange  invol'  'ing  a  foreign 
corporation.  Tha  1991  proposed 
regulations  sim  jlified  the  1977 
regulations  and  were  generally  favorably 
received  by  tax  )ayers.  The  final 
regulations  ado  jt'the  1991  proposed 
regulations  wit  i  modifications.  The 
modifications  a  re  based  on  further 
considerations  jf  fairness,  simplicity, 
and  adrainistra  )ility. 

The  final  regi  ilations  also  incorporate 
the  section  367  b)  rules  contained  in  the 
1998  regulatior  s.  The  1998  regulations 
finalized  portions  of  the  1991  proposed 
regulations  to  t  le  extent  necessary  to 
address  the  ove  rlap  between  section 
367(b)  and  the  ;ection  367(a)  stock 
transfer  rules.  1  lecause  the  scope  of  the 
final  regulatior  s  is  broader  than  that 
overlap,  the  fir  al  regulations  adopt  the 
1998  section  3(i7(b)  provisions  in  a 
manner  approp  riate  to  their 
incorporation  i  nto  the  final  regulations. 
The  IRS  and  Treasury  are  also  issuing 
other  guidance  under  section  367(b). 
Temporary  anc  proposed  regulations 
(published  els«  where  in  this  issue  of  the 
Federal  Register)  address  the 
elimination  of  Ian  election  available  to 
certain  taxpay(  rs  under  the  1977 
regulations  an(  I  the  1991  proposed 
regulations.  In  addition,  the  IRS  and 
Treasury  inten  i  to  issue  other  proposed 
regulations  thj  t  provide  rules  regarding 
the  combinatic  n  and  separation  of 
corporate-leve  tax  attributes  in 
applicable  sec  ion  367(b)  exchanges. 

B.  Specific  Po,  icies  in  Context  of  * 
Inbound  Nonr  ^cognition  Transactions 

Section  1.3e7(b)-3  addresses 
transactions  ii  which  a  foreign 
corporation  tri  insfers  assets  to  a 
domestic  cirp  iration  pursuant  to  a 
Subchapter  C  Drovision.  These 
transactions  ii  dude  a  section  332 
liquidation  of  a  foreign,  corporation  into 
a  domestic  pa  ent  corporation  and  an 
asset  reorgani  ;ation,  such  as  a  C.  D.  or 
F  reorganizati  3n,  of  a  foreign 
corporation  ir  to  a  domestic  corporation 
(inbound  non  ecognition  transactions). 
Section  381  gi  inerally  provides  rules 
regarding  the  sxtent  to  which  corporate 
attributes  cari  y  over  in  such 
transactions. 

The  princij  al  policy  consideration  of 
section  367(b  with  respect  to  inbound 
nonrecognitic  n  transactions  is  the 
appropriate  c  irryover  of  attributes  from 


foreign  to  domestic  corporations.  This 
consideration  has  interrelated 
shareholder-level  and  corporate-level 
components.  At  the  shareholder  level, 
the  section  367(b)  regulations  are 
concerned  with  the  proper  taxation  of 
previously  deferred  earnings  and 
profits.  At  the  corporate  level,  the 
section  367(b)  regulations  are  concerned 
with  both  the  extent  and  manner  in 
which  tax  attributes  carry  over  in  light 
of  the  variations  between  the  Code's 
taxation  of  foreign  and  domestic 
corporations. 

The  section  367(b)  regulations  have 
historically  focused  on  the  carryover  of 
earnings  and  profits  and  bases  of  assets, 
simultaneously  addressing  the 
shareholder  and  corporate  level 
concerns  by  accoiuiting  for  any 
necessary  adjustments  through  an 
income  inclusion  by  the  U.S. 
shareholders  of  the  foreign  acquired 
corporation  (and  without  limiting  the 
extent  to  which  the  domestic  acquiring 
corporation  succeeds  to  the  attributes). 
The  1991  proposed  regulations  required 
a  U.S.  shareholder  of  the  foreign 
acquired  corporation  (or,  in  certain 
cases,  a  foreign  subsidiary  of  the  U.S. 
shareholder)  to  currently  include  in 
income  the  allocable  portion  of  the 
foreign  acquired  corporation's  earnings 
and  profits  accumulated  during  the  U.S. 
shareholder's  holding  period  (all 
earnings  and  profits  amount).  The 
requirement  to  include  in  income  the  all 
earnings  and  profits  amount  results  in 
the  taxation  of  previously  unrepatriated 
earnings  accumulated  during  a  U.S. 
shareholder's  (direct  or  indirect) 
holding  period.  This  income  inclusion 
prevents  the  conversion  qf  a  deferral  of 
tax  into  a  forgiveness  of  (ax  and 
generally  ensures  that  the  section  381 
carryover  basis  reflects  an  after-tax 
amount.  However,  the  all  earnings  and 
profits  amount  inclusion  does  not 
consider  tax  attributes  that  accrue 
during  a  non-U. S.  person's  holding 
period. 
Xiommentators  criticized  the  scope  of 
ther9ft4-Rf»<aQsed  regulations,  arguing 
that  the  ^1  earnings  and'^u'ofits  amount 
should  be  limited  to  the  aihount  that  a 
shareholder  would  include  in  income  as 
a  deemed  dividend  under  section  1248. 
The  scope  of  the  all  earnings  and  profits 
amount  is  broader  than  the  section  1248 
amount  because,  for  example,  the  all 
earnings  and  profits  amount  is 
emulated  without  regard  to  whether 
the  foreign  corporation  is  a  CFC  and 
/without  regard  to  a  shareholder's  gain  in 
the  stock.  However,  this  view  too 
narrowly  construes  the  role  of  section 
367(b)  by  focusing  on  potential 
shareholder-level  consequences  without 
adequately  considering  the  section 


367(b)  policy  of  determining  the 
appropriate  carryover  of  corporate-level 
attributes  in  inbound  nonrecognition 
transactions.  Thus,  the  final  regulations 
retain  the  1991  proposed  regulations* 
definition  of  all  earnings  and  profits 
amount.  The  final  regulations  also 
generally  retain  (subject  to  a  new  de 
minimis  exception)  the  taxation  of  all 
exchanging  U.S.  shareholders  in 
inbound  nonrecognition  transactions. 

In  finalizing  these  regulations,  the  IRS 
and  Treasury  considered  whether  futiue 
section  367(b)  regulations  should  limit 
the  extent  to  which  tax  attributes  carry 
over  fi-om  foreign  to  domestic 
corporations.  Such  a  limitation  would 
more  directly  implement  the  section 
367(b)  policy  related  to  the  carryover  of 
attributes  and.  as  a  result,  reduce  the 
class  of  U.S.  persons  required  to  have  an 
income  inclusion  in  connection  with  an 
inbound  nonrecognition  transaction. 
Such  a  limitation  would  also  enable  the 
section  367(b)  regulations  to  address  the 
carryover  of  attributes  attributable  to  a 
non-U. S.  person's  holding  period.  The 
IRS  and  Treasury  request  comments  as 
to  the  merits  of  an  attribute  carryover 
limitation,  as  well  as  other  approaches 
that  could  address  the  carryover  of  tax 
attributes  related  to  a  non-U. S.  person's 
holding  period  under  section  367(b). 

C.  Specific  Policies  in  Context  of 
Foreign-to-Foreign  Nonrecognition 
Transactions  and  Section  355 
Distributions 

Section  1.367(b)-4  addresses 
transactions  in  which  a  foreign 
corporation  acquires  the  stock  or  assets 
of  another  foreign  corporation  in  an 
exchange  described  in  section  35i  or  a 
section  368(a)(1)(B),  (C),  (D).  (E),  (F)  or 
(G)  reorganization  (foreign-to-foreign 
nonrecognition  transactions).  Section 
1.367(b)-5  provides  rules  regarding  a 
distribution  by  a  foreign  corporation  of 
the  stock  or  securities  of  a  domestic  or 
foreign  corporation  described  in  section 
355.  The  historic  policy  objective  of 
section  367(b)  in  both  of  these  contexts 
has  been  to  preserve  the  potential 
application  of  section  1248.  Thus,  the 
amount  that  would  have  been 
recharacterized  as  a  dividend  under 
section  1248  upon  a  disposition  of  the 
stock  (section  1248  amount)  generally 
must  be  included  in  income  as  a 
dividend  at  the  time  of  the  section 
367(b)  exchange  to  the  extent  such 
section  1248  amount  would  not  be 
preserved  immediately  following  the 
section  367(b)  exchange. 

The  final  regulations  do  not  address 
all  of  the  policy  considerations  raised  by 
the  application  of  the  Subchapter  C 
provisions  to  transactions  described  in 
§§1.367(b)-4  and  1.367(b)-5.  For 
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example,  current  rules  regarding  the 
carryover  or  separation  of  foreign 
corporations'  earnings  and  profits  do 
not  adequately  consider  the 
international  aspects  of  the  Code,  most 
notably  the  foreign  tax  credit. 
Forthcoming  proposed  regulations  will 
consider  these  issues.  Until  the  IRS  and 
Treasury  promulgate  such  regulations, 
taxpayers  should  use  a  reasonable 
method  (consistent  with  existing  law 
and  taking  proper  account  of  the 
purposes  of  the  foreign  tax  credit 
regime)  to  determine  the  carryover  and 
separation  of  earnings  and  profits  and 
related  foreign  taxes. 

Explanation  of  Provisions 

The  IRS  received  numerous 
conunents  on  the  1991  proposed 
regulations.  The  following  discussion 
smnmarizes  the  comments  and  changes 
to  the  1991  proposed  regulations. 

A.  §1.367(b)-l(c):  Notice  Requirements 

Section  1.367(b)-l(c)  of  the  1991 
proposed  regulations  required  any 
person  that  realizes  income  in  a  section 
367(b)  exchange  to  file  a  notice  with 
respect  to  the  exchange,  regardless  of 
such  person's  status  as  a  U.S.  person 
and  its  percentage  ownership  in  the 
corporation  that  is  a  party  to  the  section 
367(b)  exchange.  Commentators 
criticized  this  notice  requirement  as 
overly  broad.  The  1998  regulations 
limited  the  notice  requirement  to 
shareholders  that  realize  income  and 
file  a  tax  return  under  section  6012.  The 
final  regulations  further  revise  the 
notice  requirement  and  generally 
narrow  its  scope  by  requiring  notice 
jnly  with  respect  to  persons  and 
transactions  that  may  be  subject  to  an 
inclusion  under  the  final  regulations' 
operative  provisions. 

B.  §1.367(b)-2:  Definitions  and  Special 
Rules 

1.  §  1.367(b)-2(d):  All  Earnings  and 
Profits  Amount 

Section  1.367(b)-2(d)  of  the  1991 
proposed  regulations  generally  defined 
"all  earnings  and  profits  amount"  as  the 
allocable  share  of  net  positive  earnings 
and  profits  accrued  by  a  foreign 
corporation  during  a  shareholder's 
holding  period.  The  1991  proposed 
regulations  provided  that  the  all 
earnings  and  profits  amount  is 
determined  according  to  the  attribution 
principles  of  section  1248.  Because  the 
section  1248  attribution  rules 
incorporate  the  section  1223  holding 
period  rules,  commentators  were 
concerned  that  the  definition  of  all 
earnings  and  profits  amount 
inappropriately  included  earnings  and 


profits  attributable  to  the  holding  period 
of  non-U.S.  persons  by  virtue  of  the 
rules  of  section  1223(2). 

In  response,  the  final  regulations 
amend  the  definition  of  all  earnings  and 
profits  amount  to  exclude  amounts 
attributable  to  the  holding  period  of 
non-U.S.  persons.  This  modification 
applies  to  the  extent  the  non-U.S. 
person  was  not  directly  or  indirectly 
owned  by  U.S.  persons  with  a  10 
percent  or  greater  interest  when  the 
earnings  and  profits  accim^ulated.  An 
example  in  the  final  regulations 
illustrates  this  new  rule. 

When  applying  the  attribution 
principles  of  section  1248  for  purposes 
of  determining  the  all  earnings  and 
profits  amount,  the  requirements  of 
section  1248  unrelated  to  computing  the 
amount  of  earnings  and  profits 
attributable  to  a  shareholder's  block  of 
stock  should  not  apply.  The  final 
regulations  explicitly  state  this 
principle.  The  1991  proposed 
regulations  applied  this  principle,  for 
example,  when  they  provided  that  the 
all  earnings  and  profits  amount  is 
calculated  without  regard  to  whether 
the  foreign  corporation  is  a  controlled 
foreign  corporation  (CFC).  The  final 
regulations  further  specify  that  the  all 
earnings  and  profits  amount  includes 
earnings  attributable  to  an  exchanging 
shareholder's  stock,  without  regard  to 
whether  the  exchanging  shareholder 
owned  10  percent  of  the  stock  of  the 
foreign  acquired  corporation.  A  new 
example  in  the  final  regulations 
illustrates  these  rules.  / 

2.  §  1.367(b)-2(e):  Treatment  of  Deemed 
Dividends 

Section  1.367(b)-2(e)  of  the  1991 
proposed  regulations  provided  that  a 
deemed  dividend  shall  be  treated  as  an 
actual  dividend.  Thus,  a  deemed 
dividend  was  considered  as  paid  out  of 
the  earnings  and  profits  of  a  foreign 
corporation  and  was  considered  as 
having  been  paid  through  intermediate 
owners  (when  appropriate).  One 
commentator  noted  that  an  inclusion 
under  the  1991  proposed  regulations 
could  yield  a  different  result  from  an 
inclusion  under  section  1248  because 
section  1248  treats  a  corporation  as 
having  paid  the  section  1248  amount 
directly  to  an  exchanging  shareholder 
despite  any  intermediate  owners. 

A  deemed  dividend  under  section 
367(b)  is  distinguishable  from  a  section 
1248  inclusion  because  a  section  1248 
inclusion  is  not  treated  as  a  dividend  at 
the  corporate  level.  Thus,  a  corporation 
does  not  reduce  its  earnings  and  profits 
with  regard  to  an  inclusion  under 
section  1248.  Instead,  the  shareholder- 
level  inclusion  is  considered  eligible  to 


be  treated  as  previously  taxed  earnings 
and  profits  (PTI)  upon  a  subsequent 
distribution.  In  light  of  this  distinction 
between  section  367rb)  and  section 
1248,  the  final  regulations  retain  the 
rule  in  §1.367(b)-2(e)  of  the  1991 
proposed  regulations. 

3.  Final  Regulation  §  1.367(b)-2(j): 
Sections  985  Through  989 

Section  1.367(b)-2(k)  of  the  1991 
proposed  regulations  provided  rules 
regarding  currency  exchange  inclusions 
or  adjustments  that  result  from  a  section 
367(b)  exchange.  The  final  regulations 
apply  the  principles  of  the  1991 
proposed  regulations,  but  provide  the 
following  modifications. 

The  1991  proposed  regulations 
required  an  acquired  corporation  that 
participates  in  a  transaction  described 
in  section  381(a)  to  change  its  functional 
currency  if  the  acquiring  corporation 
has  a  different  functional  ciurency.  The 
rule  was  intended  to  ensure  that 
taxpayers  use  the  correct  functional 
currency  after  a  section  367(b) 
exchange.  However,  functional  currency 
is  determined  separately  for  each 
qualified  business  unit  (QBU).  In 
addition,  the  functional  currency  of  a 
QBU  of  either  the  acquired  or  acquiring 
corporation  may  change  as  a  result  of  a 
section  367(b)  exchange.  Accordingly, 
the  final  regulations  provide  that  a  QBU 
is  deemed  to  have  automatically 
changed  its  functional  currency  when 
its  functional  currency,  as  determined 
after  a  section  367(b)  exchange,  is 
different  than  before  the  exchange. 
Thus,  the  QBU  is  required  to  make 
appropriate  adjustments  under  §  1.985- 
5. 

The  1991  proposed  regulations 
provided  that,  if  an  exchanging 
shareholder  is  required  to  include  in 
income  either  the  all  earnings  and 
profits  amount  or  the  section  1248 
amount,  then  immediately  before  the 
exchange  and  solely  for  purposes  of 
computing  exchange  gain  or  loss  under 
section  986(c),  the  shareholder  is  treated 
as  receiving  a  distribution  of  PTI  from 
the  appropriate  foreign  corporation.  The 
purpose  of  this  provision  was  to  ensure 
that  exchange  gain  or  loss  under  section 
986(c)  is  subject  to  current  inclusion 
when  the  earnings  of  the  foreign 
corporation  are  no  longer  deferred  or  to 
the  extent  a  taxpayer  does  not  retain  its 
interest  in  PTI. 

Section  1.367(b)-2(j)(2)  of  the  final 
regulations  expands  the  rules  regarding 
the  treatment  of  exchange  gain  or  loss 
on  PTI  under  section  986(c).  An 
exchanging  shareholder  that  is  a  U.S. 
person  is  required  to  recognize  its 
section  986(c)  gain  or  loss  to  the  extent 
that  deferral  has  ended  with  respect  to 
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a  foreign  corporation's  earnings  (as  can 
occur  in  the  cise  of  an  inbound  or 
foreign-to-fon  ign  nonrecognition 
transaction)  of  the  U.S.  person  has  a 
diminished  interest  in  the  PTI  after  the 
exchange  (as  oan  occur  in  the  case  of  a 
section  355  distribution  by  a  foreign 
corporation).  A  different  rule  applies 
when  a  U.S.  pjerson  indirectly  holds 
(through  a  foreign  exchemging 
shareholder)  iis  interest  in  the  foreign 
corporation  with  regard  to  which  the 
PTI  inclusion  is  measured.  In  that  case, 
the  indirect  U  S.  shareholder  does  not 
recognize  sect  ion  986(c)  gain  or  loss  at 
the  time  of  th«  section  367(b)  exchange. 
In  order  to  pr<  serve  such  section  986(c) 
gain  or  loss  fo  •  futiue  inclusion  by  the 
indirect  U.S.  s  hareholder,  the  foreign 
exchanging  shareholder  is  treated  as 
having  received  a  distribution  of  the 
PTI. 

Other  rules  mder  sections  985 
through  989,  such  as  the  branch 
termination  riles,  may  also  apply  to  the 
transaction. 


C.§1.367(bH 
Corporate  Ass  ?ts 
Nonrecognftio  n 

Section  1.36  7(b>-3 
with  respect  t(  i 
transactions. 


Repatriation  of  Foreign 

in  Certain 
Transactions 


provides  rules 
inbound  nonrecognition 


1.  §  1.367(b)-3(b):  Exchanges  of  Stock 

Section  1.3e7(b)-3(b)  of  the  1991 
proposed  regulations  generally  provided 
that  if  an  exchanging  shareholder  is 
either  (i)  a  10  percent  U.S.  shareholder 
of  the  foreign  i  icquired  corporation  or 
(ii)  a  foreign  ci  >rpqration  with  respect  to 
which  a  U.S.  person  is  either  a  section 
1248  sharehoHer  or  a  domestic 
corporation  th  it  meets  the  stock 
ownership  requirements  of  section  902, 
the  shareholdc  r  must  include  in  income 
as  a  deemed  d  vidend  the  all  earnings 
and  profits  am  ount  attributable  to  its 
stock  in  the  fo  eign  acquired 
corporation.  T  le  final  regulations 
generally  retai  i  this  rule.  However,  in 
order  to  provic  e  greater  consistency 
among  its  various  ownership  thresholds, 
the  final  reguli  itions  revise  §  1.367(b)- 
3(b)(ii)  so  that  §  1.367(b)-3(b)  applies  to 
a  foreign  corpc  ration  with  respect  to 
which  there  is  in  general,  a  10  percent 
U.S.  shareholc  er. 

The  1991  pr  >posed  regulations 
provided  that  he  same  country 
dividend  exce  )tion  in  section 
954(c)(3)(A)(i)  does  not  apply  to  an 
exchanging  shireholder  that  is  a  CFC. 
Commentators  criticized  this  rule, 
stating  that  a  c  eemed  dividend  under 
section  367(b)  should  not  be  treated 
more  harshly  t  lan  an  actual  dividend 
and  that  taxpa  lers  can  circumvent  this 
rule  by  having  a  lower-tier  foreign 


corporation  distribute  a  dividend  before 
an  asset  transfer.  However,  unlike  a 
dividend  distribution  that  qualifies  for 
the  same  country  dividend  exception, 
an  inbound  asset  transfer  represents  a 
current  repatriation  of  earnings  into  the 
United  States.  Accordingly,  the  final 
regulations  retain  the  rule  in  the  1991 
proposed  regulations  that  the  same 
country  dividend  exception  does  not 
apply  to  an  exchanging  shareholder  that 
is  a  CFC. 

The  1991  proposed  regulations 
generally  required  the  recognition  of 
exchange  gain  (or  loss)  to  the  extent  that 
an  exchanging  shareholder's  capital 
account  in  a  foreign  acquired 
corporation  appreciated  (or  depreciated) 
as  a  result  of  changes  in  cvurency 
exchange  rates.  Such  gain  (or  loss)  is 
reflected  in  the  basis  of  assets  when 
translated  at  the  spot  rate.  The  preamble 
to  the  1991  proposed  regulations  invited 
conunents  regarding  the  calculation  of 
such  exchange  gain  (or  loss), 
particularly  in  cases  when  a  shareholder 
acquired  the  foreign  corporate  stock  by 
purchase  rather  than  in  connection  with 
the  corporation's  formation.  None  of  the 
comments  suggested  a  method  for 
determining  and  tracking  shareholder 
capital  accoimts.  Most  comments 
focused  on  the  potential  complexity  and 
compliance  burdens  created  by  the  nde. 
After  considering  the  administrability 
issues  associated  with  the  exchange  gain 
(or  loss)  calculation,  the  final 
regulations  do  not  adopt  the  provision 
requiring  the  recognition  of  exchange 
gain  (or  loss)  on  a  shareholder's  capital 
accoimt.  However,  the  final  regulations 
reserve  the  issue  for  further 
consideration. 

Sections  7.367(b)-5(b)  and  7.367(b}- 
7(c)(2)(ii)  of  the  1977  regidations,  and 
§  1.367(b}-3(b)(2)(iii)  of  the  1991 
proposed  regulations  provided  an 
exchanging  shareholder  with  an 
opportunity  to  recognize  the  gain  (but 
not  the  loss)  that  it  realizes  in  the 
exchange  (taxable  exchange  election), 
rather  than  including  the  all  earnings 
and  profits  amount  in  income  as  a 
deemed  dividend.  This  taxable 
exchange  election,  however,  is 
inconsistent  with  the  policies  of  section 
367(b)  that  apply  to  inbound 
transactions.  "These  policies,  as 
previously  discussed,  are  unrelated  to 
an  exchanging  shareholder's  outside 
gain  on  its  stock. 

Moreover,  when  the  all  earnings  and 
profits  amount  exceeds  a  shareholder's 
gain  on  its  stock,  merely  limiting  the 
shareholder's  inclusion  to  its  outside 
stock  gain  creates  the  potential  for  the 
duplication  and  importation  of  losses. 
See  TAM  9003005  (September  28,  1989) 
(interpreting  the  1977  regulations) 


(available  at  IRS  Freedom  of  Information 
Act  Reading  Room,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224). 
The  1991  proposed  regulations 
attempted  to  address  this  aspect  of  the 
taxable  exchange  election  by  requiring 
various  attributes  of  the  foreign  acquired 
corporation  (such  as  basis  in  its  assets) 
to  be  reduced  (attribute  reduction 
regime)  to  the  extent  the  all  ecimings 
and  profits  amount  exceeds  an 
exchanging  shareholder's  stock  gain. 

However,  the  taxable  exchange 
election  in  the  1991  proposed 
regulations  had  other  shortcomings.  The 
election  added  substantial  complexity  to 
the  regulations  by  requiring  timely 
coordination  between  electing 
shareholders  and  the  acquiring 
corporation  to  carry  out  the  required 
attribute  reductions.  In  addition,  the 
attribute  reduction  regime  can  be  unfair 
in  situations  involving  more  than  one 
exchanging  U.S.  shareholder.  For 
example,  consider  an  inbound  C,  D,  or 
F  reorganization  involving  two  U.S. 
shareholders  of  the  foreign  acquired 
corporation,  one  that  maikes  the  taxable 
exchange  election  (because  its  gain  on 
the  stock  is  less  than  its  all  earnings  and 
profits  amount)  and  one  that  does  not. 
In  connection  with  the  electing 
shareholder's  taxable  exchange  election, 
the  1991  proposed  regulations  required 
a  proportionate  reduction  in  certain  tax 
attributes  of  the  foreign  acquired 
corporation.  This  reduction  effectively 
allowed  the  electing  shareholder  to 
transfer  to  the  acquiring  corporation  the 
burden  created  by  its  decision  not  to 
include  in  income  its  full  all  earnings 
and  profits  amoimt  and,  thereby,  to 
effectively  shift  a  portion  of  this  biu'den 
to  the  non-electing  shareholder  (that  has 
already  paid  U.S.  tax  on  its  full  share  of 
the  foreign  corporation's  earnings  and 
profits). 

Finally,  a  taxable  exchange  election  is 
not  required  by  the  statute.  Section 
367(b)  directs  the  Secretary  to  prescribe 
regulations  that  provide  the  necessary  or 
appropriate  tax  consequences  that 
should  accompany  the  application  of 
the  Subchapter  C  provisions  to 
transactions  involving  foreign 
corporations.  Section  367(b)(2) 
specifically  provides  that  the  section 
367(b)  regulations  may  include  the 
circumstances  under  which  "gain  shall 
be  recognized  currently  or  amounts 
included  in  gross  income  currently  as  a 
dividend,  or  both  *  *  *."  Thus,  the 
statute  authorizes  the  IRS  and  Treasiu7 
to  require  an  inclusion  of  amounts,  as 
distinct  fi-om  gain.  As  previously 
discussed,  the  all  earnings  and  profits 
amount  appropriately  measiu-es  an 
exchanging  shareholder's  income 
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inclusion  in  connection  with  an 
inbound  nonrecognition  transaction. 

After  balancing  the  above 
considerations  against  the  benefits  of 
the  taxable  exchange  election,  the  final 
regulations  do  not  adopt  the  taxable 
exchange  election.  However,  in  order  to 
provide  taxpayers  an  opportunity  to 
comment  on  this  change  to  the  1977 
regulations  and  the  1991  proposed 
regidations,  the  IRS  and  Treasury  are 
concurrently  issuing  temporary  and 
proposed  regulations  that  provide  the 
taxable  exchange  election  in  modified 
form.  This  election  permits  an 
exchanging  shareholder  to  elect  to  treat 
a  transaction  as  a  taxable  exchange,  but 
modifies  the  attribute  reduction  regime 
by  limiting  its  application  to  a  section 
332  liquidation  or  to  an  inbound  asset 
reorganization  in  which  the  foreign 
acquired  corporation  is  wholly  owned 
(directly  or  indirectly)  by  one  U.S. 
person.  This  limited  application  of  the 
attribute  reduction  regime  eliminates 
the  potentially  unfair  results  that  can 
arise  when  attributes  are  reduced  in  a 
transaction  involving  multiple 
exchanging  shareholders.  This  also 
reduces  (although  does  not  eliminate) 
the  potential  for  the  duplication  and 
importation  of  losses  that  can  arise  in 
the  absence  of  attribute  reduction.  The 
temporary  regulation  is  effective  for  one 
year  from  the  effective  date  of  the  final 
regulations. 

2.  §  1.367(b)-3(c):  Exchanges  of  Stock  by 
Other  U.S.  Persons 

Section  1.367(b)-3(c)  of  the  1991 
proposed  regulations  provided  a  special 
rule  for  U.S.  persons  that  are  not  subject 
to  the  §  1.3&7(b)-3(b)  requirement  to 
include  in  income  the  all  earnings  and 
profits  amount  (generally,  shareholders 
owning  less  than  10  percent  of  the 
foreign  acquired  corporation,  hereinafter 
small  shareholders).  The  1991  proposed 
regulations  required  these  small 
shareholders  to  recognize  the  gain  on 
their  stock  in  the  foreign  acquired 
corporation.  This  rule  was  included 
because  of  administrative  concerns, 
since  small  shareholders  may  not  have 
sufficient  information  to  calculate  their 
all  earnings  and  profits  amounts.  In 
addition,  a  foreign  acquired  corporation 
may  not  have  adequate  information 
about  its  small  shareholders'  inclusions 
to  properly  adjust  its  earnings  and 
profits  for  the  deemed  dividends  that 
would  arise  in  these  situations. 

Commentators  requested  that  the  final 
regulations  provide  small  shareholders 
the  option  of  including  in  income  the  all 
earnings  and  profits  amount,  rather  than 
recognizing  the  gain  on  their  stock.  In 
response,  the  final  regulations  include 
such  an  election,  provided  that  a  small 


shareholder  has  sufficient  information 
to  substantiate  its  all  earnings  and 
profits  amount  and  provided  that  the 
small  shareholder  furnishes  proper 
certification  to  the  foreign  acquired 
corporation  (or  its  successor  in  interest) 
so  that  the  corporation  can  properly 
reduce  its  earnings  and  profits.  Electing 
small  shareholders  must  also  comply 
with  the  section  367(b)  notice 
requirement.  A  less  extensive  section 
367(b)  notice  procediue  is  available  if 
the  foreign  acquired  corporation  has 
never  had  earnings  and  profits  that 
would  result  in  any  shareholder  having 
an  all  earnings  and  profits  amount. 

Commentators  also  requested  an 
election  that  would  permit  a  domestic 
acquiring  corporation  to  include  in 
income  the  all  earnings  and  profits 
amounts  on  behalf  of  the  foreign 
acquired  corporation's  small 
shareholders.  The  final  regulations  do 
not  adopt  this  suggestion  because  of  its 
substantial  administrative  difficulties. 
For  example,  it  is  unlikely  that  a 
publicly  traded  foreign  corporation  (or 
its  domestic  acquirer)  could  ascertain 
each  small  shareholder's  correct  holding 
period  in  the  stock  of  the  foreign 
acquired  corporation,  which  would  be 
necessary  to  properly  determine  such  a 
cumulative  all  earnings  and  profits 
amount  inclusion. 

The  final  regulations  also  include  a 
new  de  minimis  exception,  which 
applies  to  small  shareholders  whose 
stock  in  the  foreign  acquired 
corporation  has  a  fair  market  value 
below  $50,000  on  the  date  of  the 
exchange.  These  shareholders  are  not 
required  to  include  gain  or  a  deemed 
dividend  under  the  section  367(b) 
regulations. 

3.  §  1.367{b)-3(d):  Carryover  of  Certain 
Attributes 

Section  1.367{b)-3(d)  of  the  1991^ 
proposed  regulations  clarified  that  a 
domestic  acquiring  corporation  may 
succeed  to  foreign  taxes  paid  or  accrued 
by  a  foreign  acquired  corporation  that 
are  eligible  for  credit  imder  section  906. 
A  domestic  acquiring  corporation  may 
not  succeed  to  any  other  foreign  taxes 
paid  or  accrued  by  a  foreign  acquired 
corporation  because  the  earnings  that 
carry  over  to  a  domestic  acquiring 
corporation  (other  than  earnings  related 
to  the  taxes  eligible  for  credit  under 
section  906)  £ire  not  subject  to  double 
taxation  at  the  corporate  level.  This  rule 
is  consistent  with  the  general  policy  of 
section  367(b)  to  permit  the  carryover  of 
corporate  tax  attributes  only  when 
appropriate.  The  final  regulations  retain 
the  rules  of  §  1.367(b)-3(d),  and  add  an 
example  that  illustrates  their 
application. 


D.  §1.367(b)-4:  Acquisition  of  Foreign 
Corporate  Stock  or  Assets  by  a  Foreign 
Corporation  in  Certain  Nonrecognition 
Transactions 

Section  1.367(b)-4  of  the  1991 
proposed  regulations  addressed  foreign- 
to-foreign  nonrecognition  transactions. 
In  general,  if  the  exchange  in  such  a 
transaction  results  in  a  section  1248 
shareholder  of  the  foreign  acquired 
corporation  losing  its  section  1248 
shareholder  status,  §  1.367(b)-4(b) 
required  the  exchanging  shareholder  to 
currently  include  its  section  1248 
amount  in  income  as  a  deemed 
dividend.  The  1991  proposed 
regulations  generally  did  not  require  an 
income  inclusion  in  circumstances 
when  a  section  1248  shareholder  retains 
its  status.  In  the  case  of  a  lower-tier 
transaction  (where  the  exchanging 
shareholder  is  a  foreign  corporation), 
the  section  1248  amount  was  not 
included  as  foreign  personal  holding 
company  income  (FPHCI)  under  section 
954(c).  This  provision  permitted 
deferral  of  the  section  1 248  amount  by 
preserving  such  earnings  and  profits  as 
earnings  of  the  foreign  corporation  that 
is  the  exchanging  shareholder.  The  final 
regulations  retain  these  general  rules. 

1 .  §  1 .367{b)-4(b):  Recognition  of 
Income 

Section  1.367(b)-4(b)  of  the  1991 
proposed  regulations  provided  an 
exception  to  its  general  rule  if  an 
exchanging  shareholder  receives  stock 
of  a  domestic  corporation.  This 
provision,  which  the  1991  proposed 
regulations  included  in  response  to  a 
criticism  of  the  1977  regulations,  was 
intended  to  provide  relief  in  cases  when 
a  domestic  acquiring  corporation  issues 
its  own  stock  in  exchange  for  CFC  stock 
and  succeeds  to  the  section  1248 
amount  allocable  to  the  transferor  U.S. 
shareholder.  Because  §  1.367(b)-4(a)  of 
the  1991  proposed  regulations  already  ^ 
limited  the  application  of  §  1.367(b)-4 
to  an  acquisition  by  a  foreign 
corporation,  such  relief  was 
unnecessary. 

Moreover,  the  provision  inadvertently 
did  not  require  an  inclusion  of  a  section 
1248  amount  that  may  not  be  preserved 
immediately  after  the  exchange.  This 
could  occur,  for  example,  if  a  foreign 
acquiring  corporation  uses  the  stock  of 
its  domestic  parent  corporation  to 
acquire  the  stock  or  assets  of  a  foreign 
target  corporation  from  a  section  1248 
shareholder.  Accordingly,  the  final 
regulations  do  not  adopt  the  1991 
proposed  regulations'  provision 
regarding  receipt  of  stock  of  a  domestic 
corporation  in  a  transaction  described  in 
§1.367(b)-4. 
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d):  Special  Rule  for 
1248  to  Subsequent 


2.  §1.367(b)-4 
Applying  Section 
Exchanges 

The  1998  re{  ulations  revised  the  rules 
of  the  1991  pre  posed  regulations 
regarding  the  a  pplication  of  section 
367(b)  and  sed  ion  1248  to  exchanges 
that  follow  a  §  1.367(b)-4  exchange  in 
which  an  exch  uiging  shareholder  is  not 
required  to  inc  ude  a  section  1248 
amount  in  incc  me.  Because  of  the 
limited  scope  c  f  the  1998  regulations,  its 
rule  only  addr(  ssed  the  application  of 
section  367(b)  iind  section  1248 
following  a  sto  ;k  transfer  by  a  direct 
U.S.  sharehold  jr.  The  final  regulations 
incorporate  the  principles  of  the  1998 
regulations  anc  expand  their 
application  to  I  he  class  of  transactions 
subject  to  §  1.3  )7fb)-4,  including  asset 
transfers  and  ti  ansactions  in  which  the 
exchanging  sha  reholder  is  a  foreign 
corporation.  Tl  e  final  regulations  also 
address  the  inti  traction  of  these  rules 
with  section  964(e),  by  providing  the 
extent  to  whici  they  apply  to 
subsequent  sec  ion  964(e)  sales  and 
exchanges.  Two  new  examples  in  the 
final  regulations,  as  well  as  an  expanded 
restatement  of  \  he  example  provided  in 
the  1998  regulations,  illustrate  the 
application  of  t  lese  rules. 

Commentatoi  s  also  requested  that  the 
IRS  and  Treasu  ry  clarify  the  carryover  of 
earnings  and  pi  ofits  and  tax  accounts  in 
transactions  wl  lere  an  exchanging 
shareholder  is  i  lot  required  to  include  a 
section  1248  ai  lount,  as  well  as  the 
application  of  s  ection  902  to 
distributions  b]  ■  a  foreign  acquiring 
corporation  aftdr  such  a  section  367{b} 
exchange.  The  RS  and  Treasury  will 
address  these  i<  sues  in  forthcoming 
proposed  regulations. 


E.§1.367(b}-5 
Described  in  Section 


proposed  reguli  i 
that  a  domestic 


Distributions  of  Stock 
355 


1.  §  1.367(b)-5( }):  Distribution  by  a 
Domestic  Corp(  ration 

Section  1.367  {b)-5(b)  of  the  1991 

itions  generally  provided 
:  corporation  must 
recognize  gain  i  in  a  section  355 
distribution  of  foreign  stock  to 
individuals.  The  final  regulations  retain 
this  general  ruli  i,  consistent  with  the 
recently  promu  gated  final  regulations 
under  section  3B7(e)  (governing  a 
section  355  disi  ribution  by  a  domestic 
corporation  of  f  areign  stock  to  foreign 
persons). 

Commentatoi  s  requested  that  the  final 
regulations  clar  ify  the  proper  method 
for  determining  whether  a  distributee  is 
an  individual. '  'he  same  issue  arises 
under  section  3  37(e),  and  the  final 
regulations  ado  Dt  the  approach  of  the 
section  367(e)  r  jgulations.  Thus,  a 


distributee  is  presumed  to  be  an 
individual  except  to  the  extent  that  the 
distributing  corporation  certifies  that 
the  distributee  is  not  an  individual. 
However,  a  publicly  traded  distributing 
corporation  may  use  a  reasonable 
analysis  with  respect  to  distributees  that 
are  not  five  percent  shareholders  of 
publicly  traded  stock  to  demonstrate  the 
number  of  distributees  that  are  not 
individuals.  A  reasonable  analysis 
includes  a  determination  of  the  actual 
number  of  distributees  that  are  not 
individuals  or  a  reasonable  statistical 
analysis  of  shareholder  records  and 
other  relevant  information.  Section 
1.367{b)-2(k)  (§  1.367(b)-2(l)  of  the  1991 
proposed  regulations)  has  also  been 
amended  to  adopt  the  look-through 
provisions  provided  in  §  1.367(e)- 
1(b)(2)  for  purposes  of  determining  the 
identity  of  distributees  when  the 
domestic  distributing  corporation  stock 
is  held  by  a  partnership,  trust  or  estate. 

2.  §  1.367(b)-5(c):  Pro  Rata  Distribution 
by  a  CFC 

Section  1.367(b)-5(c)  of  the  1991 
proposed  regulations  provided  that, 
when  a  CFC  distributes  stock  of  a 
controlled  corporation  on  a  pro  rata 
basis  in  a  section  355  transaction,  a 
distributee  must  reduce  its  post- 
distribution  basis  in  either  the 
distributing  or  controlled  corporation 
stock  to  the  extent  its  section  1248 
amount  attributable  to  such  corporation 
is  reduced  as  a  result  of  the  distribution. 
To  the  extent  the  reduction  of  the 
section  1248  amount  exceeds  the  stock 
basis,  the  distributee  must  include  the 
difference  in  income  as  a  deemed 
dividend.  The  final  regulations  retain 
this  general  rule,  subject  to  the 
following  refinements. 

The  final  regulations  add  new 
§  1.367(b)-5(c)(3),  which  provides  that 
the  basis  adjustment  provided  in 
§  1.367{b)-2(e)(3)(ii)  shall  not  apply  if  a 
deemed  dividend  is  included  in  income 
pursuant  to  §  1.367(b)-5(c).  Under 
§  1.367(b)-2(e)(3)(ii),  a  shareholder's 
basis  is  increased  by  the  amount  of  a 
deemed  dividend  inclusion.  In  the 
context  of  a  §  1.367(b}-5(c)  inclusion, 
the  §  1.367(b)-2(e)(3)(ii)  basis  increase 
would  undermine  the  purpose  of  the 
section  367(b)  regulations,  because  the 
basis  increase  would  correspondingly 
decrease  the  shareholder's  built-in  gain, 
thereby  reducing  the  section  1248 
amount  that  is  intended  to  be  preserved 
after  the  transaction. 

Furthermore,  some  taxpayers 
commented  that  the  §  1.367(b)-5(c){2) 
basis  reduction  can  lead  to  the  creation 
of  phantom  gain;  that  is,  it  can  leave  a 
shareholder  with  a  cumulative  amount 
of  post-distribution  built-in  gain  in  the 


stock  of  the  distributing  and  controlled 
corporations  that  exceeds  its 
predistribution  built-in  gain.  As  a  result, 
commentators  requested  that  a 
reduction  in  the  basis  in  one  of  the 
corporations  give  rise  to  a 
corresponding  increase  in  the  basis  of 
the  stock  of  the  other  corporation.  In 
response,  §1.367(b}-5(c)(4)>of  the  final 
regulations  provides  a  basis 
redistribution  rule,  under  which  the 
basis  of  the  stock  of  the  distributing  or 
controlled  corporation  (as  applicable)  is 
increased  by  the  amount  of  the  required 
decrease  in  basis  in  the  other  stock 
imder  §  1.367(b)-5(c)(2).  However,  basis 
cannot  be  increased  above  the  fair 
market  value  of  the  stock  and  also 
caimot  be  increased  to  the  extent  the 
increase  diminishes  the  postdistribution 
section  1248  amount  with  respect  to 
such  stock.  This  basis  redistribution 
rule  also  applies  with  regard  to  deemed 
dividend  inclusions  under  §  1.367(b)- 
5(c)(2).  An  example  in  the  final 
regulations  illustrates  the  application  of 
these  new  rules. 

3.  §  1.367(b)-5(d):  Non-Pro  Rata 
Distribution  by  Controlled  Foreign 
Corporation 

Section  1.367(b)-5(d)  of  the  1991 
proposed  regulations  provided  that,  if  a 
CFC  distributes  controlled  corporation 
stock  on  a  non-pro  rata  basis,  each 
distributee  must  include  in  income  the 
amount  of  any  reduction  in  its  section 
1248  amount  with  regard  to  either  the 
distributing  or  controlled  corporation. 
For  this  purpose,  the  1991  proposed 
regulations  treated  a  shareholder  of  the 
distributing  corporation  that  does  not 
excheuige  stock  in  the  distributing 
corporation  for  stock  in  the  controlled 
corporation  (non-participating 
shareholder)  as  a  distributee. 

The  1991  proposed  regulations 
provided  that  a  non-participating 
shareholder  may  make  an  election 
(taxable  distribution  election),  under 
which  the  distributing  and  controlled 
corporations  are  not  treated  as 
corporations  for  purposes  of  gain  (but 
not  loss)  recognition  by  all  persons 
affected  by  the  taxable  status  of  the 
transaction.  The  preamble  to  the  1991 
proposed  regulations  invited  comments 
as  to  whether  the  benefits  of  the  taxable 
distribution  election  to  non- 
participating  shareholders  are 
outweighed  by  the  potential  adverse 
effects  on  the  other  shareholders. 

In  response,  commentators  uniformly 
criticized  the  taxable  distribution 
election.  They  argued  that  the  election 
was  inequitable  because  it  enabled  a 
non-participating  shareholder  (who  may 
be  a  small  shareholder)  to  unilaterally 
and  retroactively  invalidate  the  section 
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355  transaction  for  all  parties  involved. 
Commentators  also  pointed  out  that  the 
taxable  distribution  election  could 
distort  the  economic  incentives  in  cross- 
border  restructurings  by  requiring 
participating  shareholders  to  consider 
identifying  and  making  contractual 
arrangements  (which  could  include 
monetary  arrangements)  with  each  non- 
participating  shareholder  in  order  to 
prevent  them  from  electing  to  invalidate 
the  section  355  transaction. 
Commentators  thus  argued  in  favor  of 
not  adopting  the  taxable  distribution 
election  in  the  final  regulations. 

The  taxable  distribution  election  is 
also  not  required  by  the  statute.  Section 
367(b)  directs  the  Secretary  to  prescribe 
regulations  that  provide  the  necessary  or 
appropriate  tax  consequences  that 
should  accompany  the  application  of 
the  Subchapter  C  provisions  to 
transactions  involving  foreign 
corporations.  Section  367(b)(2) 
specifically  provides  that  the  section 
367(b)  regulations  "shall  include  (but 
shall  not  be  limited  to)  regulations 
dealing  with  the  sale  or  exchange  of 
stock  or  securities  in  a  foreign 
corporation  by  a  U.S.  person.  *  *  *" 
Accordingly,  the  section  367(b) 
regulations  may  address  the  tax 
consequences  of  a  non-pro  rata 
distribution  to  both  participating  and 
non-participating  shareholders.  In  both 
cases,  the  diminution  in  a  shareholder's 
potential  section  1248  amount  following 
a  section  355  transaction  appropriately 
measures  the  shareholder's  inclusion 
with  regard  to  a  section  355  transaction 
involving  a  distributing  corporation  that 
is  a  controlled  foreign  corporation. 
Differing  results  depending  on  whether 
a  shareholder  is  a  participating 
shareholder  or  a  non-participating 
shareholder  can  also  be  viewed  as 
artificial,  given  that  the  distinction  is 
often  merely  a  function  of  alternative 
planning  strategies. 

In  light  of  all  of  the  above 
considerations,  the  final  regulations  do 
not  adopt  the  taxable  distribution 
election.  As  a  result,  all  shareholders  of 
a  CFC  that  distributes  stock  on  a  non- 
pro  rata  basis  must  include  in  income 
the  amount  of  any  reduction  in  their 
section  1248  amoimt  with  respect  to 
either  the  distributing  or  controlled 
corporation. 

4.  Final  Regulation  §  1.367(b)-5(f): 
Exclusion  of  Deemed  Dividend  From 
FPHCI 

Commentators  noted  that  the  1991 
proposed  regulations  did  not 
automatically  exclude  a  §  1.367(b)-5(c) 
or  (d)  deemed  dividend  inclusion  by  an 
exchanging  foreign  corporate 
shareholder  from  FPHCI.  Accordingly, 


the  deemed  dividend  generally  would 
be  subpart  F  income  and  currently 
includible  in  income  by  a  U.S. 
shareholder  of  the  exchanging  foreign 
corporation.  As  in  the  case  of  a  lo\^er- 
tier  foreign-to-foreign  transaction 
described  in  §  1.367(b)-4,  the  potential 
application  of  section  1248  can  be 
preserved  by  excluding  the  deemed 
dividend  from  FPHCI.  Thus,  the  final 
regulations  adopt  the  suggestion  and 
provide  that  a  §  1.367(b)-5(c)  or  (d) 
deemed  dividend  inclusion  by  a  foreign 
corporation  is  not  included  in  FPHCI 
under  section  954(c). 

5.  1991  Proposed  Regulation  §  1.367(b)- 
5(f):  Adjustments  to  Earnings  and  Profits 

Section  1.367(b)-5(f)  of  the  1991 
proposed  regulations  provided  rules 
regarding  the  allocation  of  earnings  and 
profits  of  a  foreign  transferor 
corporation  in  connection  with  a  section 
355  distribution.  After  further 
consideration,  the  IRS  and  Treasury 
have  not  included  §  1.367(b)-5(f)  of  the 
1991  proposed  regulations  in  the  final 
regulations.  Forthcoming  proposed 
regulations  will  more  fully  consider  the 
allocation  of  earnings  and  profits  in 
section  355  distributions  where  either 
(or  both)  the  distributing  or  controlled 
corporation  is  a  foreign  corporation. 

F.  §  1.367(b)-6:  Effective  Date 

The  final  regulations  apply  to  section 
.367(b)  exchanges  that  occur  on  or  after 
February  23,  2000.  The  preamble  to  the 
1991  proposed  regulations  solicited 
conunents  on  whether  the  final 
regulations  should  provide  an  election 
to  apply  the  regulations  retroactively  to 
exchanges  that  occur  on  or  after  August 
26,  1991  (the  date  the  1991  proposed 
regulations  were  published  in  the 
Federal  Register).  Given  the  length  of 
time  that  has  elapsed  since  the  issuance 
of  the  1991  proposed  regulations,  the 
IRS  and  Treasury  do  not  believe  that 
such  an  election  would  be  appropriate. 
This  determination  is  consistent  with 
the  1998  revision  to  §  1.367(b)-2(d)  of 
the  1991  proposed  regxilations,  which 
deleted  the  proposed  special  retroactive 
effective  date  for  the  definition  of  the  all 
earnings  and  profits  amount.  A  taxpayer 
may,  however,  elect  to  apply  the  final 
regulations  to  section  367(b)  exchanges 
that  occur  (or  occiured)  before  February 
23,  2000,  if  the  due  date  for  the 
taxpayer's  timely  filed  Federal  tax 
return  (including  extensions)  for  the 
taxable  year  in  which  the  section  367(b) 
exchange  occurs  (or  occiured)  is  after 
February  23,  2000. 

Removed  Provisions 

These  regulations  finalize 
substantially  all  of  the  1991  proposed 


regulations.  In  connection  with  the 
finalization  of  these  regulations,  the 
1977  regulations  (other  than  §  7.367(b)- 
12)  and  the  section  367(b)  provisions 
contained  in  the  1 998  regulations  are 
removed.  Section  7.367(b)-12  is 
retained  to  address  distributions  with 
respect  to  (or  a  disposition  of)  stock  that 
was  subject  to  certain  provisions  of  the 
1977  regulations  in  effect  prior  to 
February  23,  2000. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
notice  of  proposed  rulemaking 
preceding  the  regulations  was  issued 
prior  to  March  29. 1996,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  does 
not  apply. 

Pursuant  to  section  7805(f)  of  the 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  the 
impact  of  the  proposed  regulations  on 
small  business. 

Drafting  Information.  The  principal 
author  of  these  regulations  is  Mark 
Harris  of  the  Office  of  Associate  Chief 
Counsel  (International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects 

26  CFR  Parts  1  and  7 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  7,  and 
602  are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  revising  the 
entry  for  §  1.367(b)-2  and  by  adding 
entries  in  niunerical  order  to  read  in 
part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.367(b)-2  also  issued  under  26 
U.S.C.  367(a)  and  (b). 

Section  1.367(b)-3  also  issued  under  26 
U.S.C.  367(a)  and  (b).  *  *  * 
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Section  1.36  '(b)-5  also  issued  under  26 
U.S.C.  367(a)  a  id  (b). 

Section  1.36  '(b)-6  i 
U.S.C.  367(a)  ahd 


also  issued  under  26 
(b).  *  •  • 


Par.  2.  Sec^on  1.367(a)-3  is  amended 
as  follows: 

1.  Paragraph  (d)(3)  Example  11, 
paragraph  (ii^ ,  the  third  sentence,  the 
reference  "§  ;  .367(b)-7(c)(l)(i)  of  this 
chapter"  is  removed  and  "§  1.367(b}- 
4(b)"  is  adde(  1  in  its  place. 

2.  Paragrap  i  (d)(3)  Example  llA, 
paragraph  (u\,  the  second,  third  and 
fourth  sentences  are  removed  and  a 
sentence  is  added  in  their  place. 

3.  Paragraph  (e)(2),  in  the  third, 
fourth,  and  fifth  sentences,  the 
parenthetical  "(as  in  effect  before 
February  23,  koOO;  see  26  CFR  part  1, 
revised  as  of  April  1,  1999)"  is  added 
immediately  iiter  "%  7.367(b)-7  of  this 
chapter"  eacl:  place  it  appears. 

4.  Paragrap  i  (g)(2)(iv),  the 
parentlietical  "(as  in  effect  before 
February  23. :  !000;  see  26  CFR  part  1, 
revised  April  1,  1999)"  is  added 
immediately  i  ifter  "7.367(b)-2(b)  of  this 
chapter." 

The  revisio  as  read  as  follows: 


§1.367(a)-3 
stock  or 


T  reatment  of  transfers  of 
secur|Mes  to  foreign  corporations. 


(d)*  *  * 

(3)*   *   * 

Example  1 

(ii)  Result. 
§1.367(b)-4ai) 
no  income  inf  lus 
367(b),  and 
recognition 

Par.  3. 
read  as  follov>js 


■jA.*   *   * 

*  Assuming 
does  not  apply,  there  is 

ion  under  section 
amount  of  the  gain 
agreement  is  $50. 

1.367(b)-0isaddedto 


the 


Sect  on 


S1.367(b)-0    liable 

This  sectioi  i 
contained  in  f  § 
1.367(b)-6. 

§  1.367(b)-l    df/ier  transfers. 


(a) 
(b) 
(1) 
(2) 
(c) 
(1) 
(2) 
(3) 


(4) 
(5) 
(6) 


Scope. 

General  nile^ 
Rules. 
Example 
Notice  requi  'ed 
In  general. 
Persons  subject 
Time  and  m  mner 
United  State  i 
§  1.367(b)- 
Foreign  cor]  lorations 

§1.367(b)4( 
Information 
Abbreviated 
Supplemen 


of  contents. 

lists  the  paragraphs 
1.367(b)-0  through 


to  section  367(b)  notice, 
for  Bling  notice, 
persons  described  in 
(c)(2). 

described  in 
:c)(2). 
required, 
notice  provision, 
published  guidance. 


til 


§  1.367(b)-2    [kfinitions  and  special  rules. 

(a)  Controlled  fi  ire 

(b)  Section  124111 

(c)  Section  1241  i 


ign  corporation, 
shareholder, 
amount. 


(1)  Rule. 

(2)  Examples. 

(d)  All  earnings  and  profits  amount. 

(1)  General  rule. 

(2)  Rules  for  determining  earnings  and 

profits, 
(i)  Domestic  rules  generally  applicable, 
(ii)  Certain  adjustments  to  earnings  and 

profits, 
(iii)  Eifect  of  section  332  liquidating 

distribution. 

(3)  Amount  attributable  to  a  block  of  stock, 
(i)  Application  of  section  1248  principles. 

(A)  In  general. 
(l)Rule. 

(2)  Example. 

(B)  Foreign  shareholders. 

(ii)  Limitation  on  amounts  attributable  to 
holding  periods  determined  under 
section  1223. 

(A)  Rule. 

(B)  Example. 

(iii)  Exclusion  of  lower-tier  earnings. 

(e)  Treatment  of  deemed  dividends. 

(1)  In  general. 

(2)  Consequences  of  dividend 

characterization. 

(3)  Ordering  rules. 

(4)  Examples. 

(f)  Deemed  asset  transfer  and  closing  of 

taxable  year  in  certain  section 
368(a)(1)(F)  reorganizations. 

(1)  Scope. 

(2)  Deemed  asset  transfer. 

(3)  Other  applicable  rules. 

(4)  Closing  of  taxable  year. 

(g)  Stapled  stock  under  section  269B. 

(h)  Section  953(d)  domestication  elections. 

(1)  Effect  of  election. 

(2)  Post-election  exchanges, 
(i)  Section  1504(d)  elections, 
(j)  SecUons  985  through  989. 

(1)  Chemge  in  functional  currency  of  a 

qualified  business  unit, 
(i)  Rule, 
(ii)  Example. 

(2)  Previously  taxed  earnings  and  profits. 
(i)  Exchanging  shareholder  that  is  a  United 

States  person, 
(ii)  Exchanging  shareholder  that  is  a  foreign 
corporation. 

(3)  Other  rules. 

(k)  Partnerships,  trusts  and  estates. 

§  1 .367(b)-3    Repatriation  of  foreign 
corporate  assets  in  certain  nonrecognition 
transactions. 

(a)  Scope. 

(b)  Exchange  of  stock  owned  directly  by  a 

United  States  shareholder  or  by  certain 
foreign  corporate  shareholders. 

(1)  Scope. 

(2)  United  States  shareholder. 

(3)  Income  inclusion. 

(i)  Inclusion  of  all  earnings  and  profits 

amount, 
(ii)  Examples. 
(iii)Recognition  of  exchange  gain  or  loss  with 

respect  to  capital  [reserved). 

(4)  [Reserved]. 

(c)  Exchange  of  stock  owned  by  a  United 

States  person  that  is  not  a  United  States 
shareholder. 

(1)  Scope. 

(2)  Requirement  to  recognize  gain. 

(3)  Election  to  include  all  earnings  and 

profits  amount. 


(4)  De  minimis  exception. 

(5)  Examples. 

(d)  Carryover  of  certain  foreign  taxes. 

(1)  Rule. 

(2)  Example. 

§1.367(bl-4    Acquisition  of  foreign 
corporate  stock  or  assets  by  a  foreign 
corporation  in  certain  nonrecognition 
transactions. 

(a)  Scope. 

(b)  Income  inclusion. 

(1)  Exchange  that  results  in  loss  of  status  as    . 

section  1248  shareholder, 
(i)  Rule, 
(ii)  ExEmiples. 

(2)  Receipt  by  exchanging  shareholder  of 

preferred  or  other  stock  in  certain 

instances, 
(i)  Rule, 
(ii)  Examples. 

(3)  Certain  recapitalizations. 

(c)  Exclusion  of  deemed  dividend  from 

foreign  personal  holding  company 
income. 

(1)  Rule. 

(2)  Example. 

(d)  Rules  for  subsequent  exchanges. 

(1)  In  general. 

(2)  Subsequent  dispositions  by  a  foreign 

acquiring  corporation. 

(3)  Examples. 

§  1 .367(b)-5    Distributions  of  stock  described 
in  section  355. 

(a)  In  general. 

(1)  Scope. 

(2)  Treatment  of  distributees  as  exchanging 

shareholders. 

(b)  Distribution  by  a  domestic  corporation. 

(1)  General  rule. 

(2)  Section  367(e)  transactions. 

(3)  Determining  whether  distributees  are 

individuals. 

(4)  Applicable  cross-references. 

(c)  Pro  rata  distribution  by  a  controlled 

foreign  corporation. 

(1)  Scope. 

(2)  Adjustment  to  basis  in  stock  and  income 

inclusion. 

(3)  Interaction  with  §  1.367(b)-2(e)(3)(ii). 

(4)  Basis  redistribution. 

(d)  Non-pro  rata  distribution  by  a  controlled 

foreign  corporation. 

(1)  Scope. 

(2)  Treatment  of  certain  shareholders  as 

distributees. 

(3)  Inclusion  of  excess  section  1248  amount 

by  exchanging  shareholder. 

(4)  Interaction  with  §  1.367(b)-2(e)(3)(ii). 
(i)  Limited  application. 

(ii)  Interaction  with  predistribution  amount. 

(e)  Definitions. 

(1)  Predistribution  amount. 

(2)  Postdistribution  amount. 

(f)  Exclusion  of  deemed  dividend  from 

foreign  personal  holding  company 
income. 

(g)  Examples. 

§  1 .367lb)-6    Effective  dates  and 
coordination  rules. 

(a)  Effective  date. 

(1)  In  general. 

(2)  Exception. 

(b)  Certain  recapitalizations  described  in 

§1.367(b)-4(b)(3). 
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(c)  Use  of  reasonable  method  to  comply  with 

prior  published  guidance. 

(1)  Prior  exchanges. 

(2)  Future  exchanges. 

(d)  Effect  of  removal  of  attribution  rules. 

Par.  4.  Sections  1.367{b)-l  and 
1.367(b)-2  are  revised  to  read  as 
follows: 

§  1 .367(b)-1    Ottier  transfers. 

(a)  Scope.  The  regulations 
promulgated  imder  section  367(b)  (the 
section  367(b)  regulations)  set  forth 
rules  regarding  the  proper  inclusions 
and  adjustments  that  must  be  made  as 
a  result  of  an  exchange  described  in 
section  367(b)  (a  section  367(b) 
exchange).  A  section  367(b)  exchange  is 
any  exchange  described  in  section  332, 
351,  354,  355,  356  or  361.  with  respect 
to  which  the  status  of  a  foreign 
corporation  as  a  corporation  is  relevant 
for  determining  the  extent  to  which 
income  shall  be  recognized  or  for 
determining  the  effect  of  the  transaction 
on  earnings  and  profits,  basis  of  stock  or 
securities,  basis  of  assets,  or  other 
relevant  tax  attributes.  Notwithstanding 
the  preceding  sentence,  a  section  367(b) 
exchange  does  not  include  a  transfer  to 
the  extent  the  foreign  corporation  fails 
to  be  treated  as  a  corporation  by  reason 
of  section  367(a)(1).  See  §  1.367(a)- 
3(b)(2)(ii)  for  an  illustration  of  the 
interaction  of  section  367(a)  and  (b). 

(b)  General  rules — (1)  Rules.  The 
following  general  rules  apply  under  the 
section  367(b)  regulations — 

(i)  A  foreign  corporation  in  a  section 
367(b)  exchange  is  considered  to  be  a 
corporation  and,  as  a  result,  all  of  the 
related  provisions  (e.g.,  section  381) 
shall  apply,  except  to  the  extent 
provided  in  the  section  367(b) 
regulations;  and 

(ii)  Nothing  in  the  section  367(b) 
regulations  shall  permit — 

(A)  The  nonrecognition  of  income  that 
would  otherwise  be  required  to  be 
recognized  under  pother  provision  of 
the  Internal  Revenue  Code  or  the 
regulations  thereunder;  or 

(B)  The  recognition  of  a  loss  or 
deduction  that  would  otherwise  not  be 
recognized  under  another  provision  of 
the  Internal  Revenue  Code  or  the 
regulations  thereunder. 

(2)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph  (b): 

Example — (i)  Facts.  DC,  a  domestic 
corporation,  owns  90  percent  of  P,  a 
partnership.  The  remaining  10  percent  of  P 
is  owned  by  a  person  unrelated  to  DC.  P 
owns  all  of  the  outstanding  stock  of  FC,  a 
controlled  foreign  corporation.  FC  liquidates 
into  P. 

(ii)  Result.  FC's  liquidation  is  not  a 
transaction  described  in  section  332.  Nothing 
in  the  section  367(b)  regulations,  including 


§  1.367(b)-2(k),  permits  FC's  liquidation  to 
qualify,  as  a  liquidation  described  in  section 
332. 

(c)  Notice  Required — (1)  In  general.  A 
notice  under  this  paragraph  (c)  (section 
367(b)  notice)  must  be  filed  with  regard 
to  any  person  described  in  paragraph 
(c)(2)  of  this  section.  A  section  367(b) 
notice  must  be  filed  in  the  time  and 
maimer  described  in  paragraph  (c)(3)  of 
this  section  and  must  include  the 
information  described  in  paragraph 
(c)(4)  of  this  section. 


(2)  Persons  subject  to  section  367(b) 
notice.  The  following  persons  are 
described  in  this  paragraph  (c)(2) — 

(i)  A  shareholder  described  in 
§  1.367(b)-3(b)(l)  that  realizes  income 
in  a  transaction  described  in  §  1.367(b)- 
3(a); 

(ii)  A  shareholder  that  makes  the 
election  described  in  §  1.367(b)-3(c)(3); 

(iii)  A  shareholder  described  in 
§  1.367(b)-^(b)(l)(i)(A)(l)  or  (2)  that 
realizes  income  in  a  transaction 
described  in  §  1.367{b)-4(a);  and 

(iv)  A  shareholder  that  realizes 
income  in  a  transaction  described  in 
§  1.367(b)-5(c)  or  1.367(b)-5(d)  and  that 
is  either — 

(A)  A  section  1248  shareholder  of  the 
distributing  or  controlled  corporation; 
or 

(B)  A  foreign  corporation  with,  one  or 
more  shareholders  that  are  described  in 
paragraph  (c)(2)(iv)(A)  of  this  section. 

(3)  Time  and  manner  for  filing 
notice — (i)  United  States  persons 
described  in  §1.367(b)-l(c)(2).  A  United 
States  person  described  in  paragraph 
{c)(2)  of  this  section  must  file  a  section 
367(b)  notice  attached  to  a  timely  filed 
Federal  tax  return  (including 
extensions)  for  the  person's  taxable  year 
in  which  income  is  realized  in  the 
section  367(b)  exchange.  In  the  case  of 

a  shareholder  that  makes  the  election 
described  in  §  1.367(b)-3(c)(3), 
notification  of  such  election  must  be 
sent  to  the  foreign  acquired  corporation 
(or  its  successor  in  interest)  on  or  before 
the  date  the  section  367(b)  notice  is 
filed,  so  that  appropriate  corresponding 
adjustments  can  be  made  in  accordance 
with  the  rules  of  §  1 .367(b)-2(e). 

(ii)  Foreign  corporations  described  in 
§1.367(b)-l(c)(2).  Each  United  States 
person  listed  in  this  paragraph  (c)(3)(ii) 
must  file  a  section  367(b)  notice  with 
regard  to  a  foreign  corporation  described 
in  paragraph  (c)(2)  of  this  section.  Such 
notice  must  be  attached  to  a  timely  filed 
Federal  tax  rettun  (including 
extensions)  for  the  United  States 
person's  taxable  year  in  which  income 
is  realized  in  the  section  367(b) 
exchange  and,  if  the  United  States 
person  is  required  to  file  a  Form  5471 
(Information  Return  of  U.S.  Persons 


With  Respect  To  Certain  Foreign 
Corporations),  the  section  367(b)  notice 
must  be  attached  to  the  Form  5471.  The 
following  persons  are  listed  in  this 
paragraph  (c)(3)(iit^ 

(A)  United  States  shareholders  (as 
defined  in  §  1.367(b)-3(b)(2))  of  foreign 
corporations  described  in  paragraph 
(c)(2)(i)  of  this  section;  and 

(B)  Section  1248  shareholders  of 
foreign  corporations  described  in 
paragraph  (c)(2)(iii)  or  (iv)  of  this 
sftrtinn. 


(4)  Information  required.  Except  as 
provided  in  paragraph  (c)(5)  of  this 
section,  a  section  367(b)  notice  shall 
include  the  following  information —     - 

(i)  A  statement  that  the  exchange  is  a 
section  367(b)  exchange; 

(ii)  A  complete  description  of  the 
exchange; 

(iii)  A  description  of  any  stock, 
securities  or  other  consideration 
transferred  or  received  in  the  exchange: 

(iv)  A  statement  that  describes  any 
amoimt  required,  imder  the  section 
367(b)  regulations,  to  be  taken  into 
account  as  income  or  loss  or  as  an 
adjustment  to  basis,  earnings  and 
profits,  or  other  tax  attributes  as  a  result 
of  the  exchange;  • 

(v)  Any  information  that  is  or  would 
be  required  to  be  furnished  with  a 
Federal  income  (Sx  return  pursuant  to 
regulations  under  section  332,  351,  354. 
355,  356,  361  or  368  (whether  or  not  a 
Federal  income  tax  return  is  required  to 
be  filed),  if  such  information  has  not 
otherwise  been  provided  by  the  person 
filing  the  section  367(b)  notice; 

(vi)  Any  information  required  to  be 
furnished  with  respect  to  the  exchange 
under  sections  6038,  6038A,  6038B, 
6038C  or  6046.  or  the  regulations  imder 
those  sections,  if  such  information  has 
not  otherwise  been  provided  by  the 
person  filing  the  section  367(b)  notice; 
and 

(vii)  If  applicable,  a  statement  that  the 
shareholder  is  making  the  election 
described  in  §  1.367(b)-3(c)(3).  This 
statement  must  include — 

(A)  A  copy  of  the  information  the 
shareholder  received  from  the  foreign 
acquired  corporation  (or  its  successor  in 
interest)  establishing  and  substantiating 
the  shareholder's  all  earnings  and 
profits  amount  with  respect  to  the 
shareholder's  stock  in  the  foreign 
acquired  corporation;  and 

(B)  A  representation  that  the 
shareholder  has  notified  the  foreign 
acquired  corporation  (or  its  successor  in 
interest)  that  the  shareholder  is  making 
the  election  described  in  §  1.367{b>- 
3(c)(3). 

(5)  Abbreviated  notice  provision.  In 
the  case  of  a  foreign  acquired 
corporation  that  has  never  had  earnings 


/^ 
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and  profits  thai 
shareholder 
profits  amount 
the  election 
3(c)(3)  may 
requirements  o 
section  by  filin  ; 
that  includes — 

(i)  A  statement 
acquired  corporati 
interest)  that 
corporation  has 
and  profits  that 
shareholder 
profits  amount: 

(ii)The     " 
paragraphs  (c)( 
section. 

(6)  SuppL 
The  section 
may  be  updatec 
procedure  or  other 


would  result  in  any 

an  all  earnings  and 
a  shareholder  making 
described  in  §  1.367(b}- 
the  information 
paragraph  (c)(4)  of  this 
a  section  367(b)  notice 


ft-om  the  foreign 
ion  (or  its  successor  in 
foreign  acquired 
never  had  any  earnings 
would  result  in  any 

an  all  earnings  and 
and 
inforiiation  described  in 

)  (i)  through  (iii)  of  this 


having . 


lemen 


367(b) 
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tal  published  guidance. 

notice  requirements 
or  amended  by  revenue 

published  guidance. 


§  1 .367(b)-2    Oelinitions  and  special  rules. 

(a)  ControUec  foreign  corporation. 
The  term  contn  lied  foreign  corporation 
means  a  control  led  foreign  corporation 
as  defined  in  section  957  (taking  into 

953(c)). 

(b)  Section  U48  shareholder.  The 
term  section  12  \8  shareholder  means 
any  United  Stat  ;s  person  that  satisfies 
the  ownership  i  Bquirements  of  section 
1248  (a)(2)  or  (c  (2)  with  respect  to  a 
foreign  corporal  ion. 

(c)  Section  1248  amount — (1)  Rule. 
The  term  sectio  i  1248  amount  with 

in  a  foreign  corporation 
means  the  net  p  Dsitive  earnings  and 
profits  (if  any)  t  lat  would  have  been 
attributable  to  s  jch  stock  and  includible 
in  income  as  a  c  ividend  under  section 
1248  and  the  re  ;ulations  thereunder  if 
the  stock  were  s  old  by  the  shareholder. 
In  the  case  of  a  i  ransaction  in  which  the 
shareholder  is  a  foreign  corporation 
(foreign  shareholder),  the  following 
additional  rules  shall  apply — 

(i)  The  foreigi  shareholder  shall  be 
deemed  to  be  a  Jnited 

States  person  for  purposes  of  this 
paragraph  (c).  e;;cept  that  the  foreign 
shareholder  shall  not  be  considered  a 
United  States  pi  rson  for  purposes  of 
determining  wh  sther  the  stock  owned 
by  the  foreign  si  lareholder  is  stock  of  a 
controlled  foreij  ;n  corporation,  and 

(ii)  The  foreig  i  shareholder's  holding 
period  in  the  stc  ck  of  the  foreign 
corporation  sha!  1  be  determined  by 
reference  to  the  period  that  the  foreign 
shareholder's  section  1248  shareholders 
held  (directly  oi  indirectly)  an  interest 
in  the  foreign  cc  rporation.  This 


paragraph  (c)(1) 
to  the  section  1 
incorporation  o 


ii)  applies  in  addition 
48  regulations' 
section  1223  holding 

periods,  as  mod|fied  by  §  1.367(b)-4{d) 

(as  applicable). 


(2)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (c): 

Example  1 — (i)  Facts.  DC,  a  domestic 
corporation,  owns  all  of  the  outstanding 
stock  of  FCl,  a  controlled  foreign  corporation 
(CFC).  FCl  owns  all  of  the  outstanding  stock 
of  FC2.  a  CFC.  DC  has  always  owned  all  of 
the  stock  of  FCl,  and  FCl  has  always  owned 
all  of  the  stock  of  FC2. 

(ii)  Result.  Under  this  paragraph  (c),  IXI's 
section  1248  amount  with  respect  to  its  FCl 
stock  is  computed  by  reference  to  all  of  FCTs 
and  FC2's  earnings  and  profits.  See  section 
1248(c)(2).  Because  FCl's  section  1248 
shareholder  (DC)  always  indirectly  held  all  of 
the  stock  of  FC2,  FCl's  section  1248  amount 
with  respect  to  its  FC2  stock  is  computed  by 
reference  to  all  of  FC2's  earnings  and  profits. 

Example  2 — (i)  Facts.  DC,  a  domestic 
corporation,  owns  40  percent  of  the 
outstanding  stock  of  FCl,  a  foreign 
corporation.  The  other  60  percent  of  FCl 
stock  is  owned  (directly  and  indirectly)  by 
foreign  persons  that  are  unrelated  to  DC.  FCl 
owns  all  of  the  outstanding  stock  of  FC2,  a 
foreign  corporation.  On  January  1,  2001,  DC 
purchases  the  remaining  60  percent  of  FCl 
stock. 

(ii)  Result.  Under  this  paragraph  (c),  DC's 
section  1248  amount  with  respect  to  its  FCl 
stock  is  computed  by  reference  to  FCl's  and 
FC2's  earnings  and  profits  that  accumulated 
on  or  after  January  1,  2001.  the  date  FCl  and 
FC2  became  controlled  foreign  corporations 
(CFCs).  See  section  1248(a).  Because  FCl  is 
not  considered  a  United  States  person  for 
purposes  of  determining  whether  FC2  is  a 
CFC,  FCl's  section  1248  amount  with  respect 
to  its  FC2  stock  is  computed  by  reference  to 
FC2's  eeimings  and  profits  that  accumulated 
on  or  after  January  1,  2001,  the  date  FC2 
became  an  actual  CFC. 

Example  3 — (i)  Facts.  FCl,  a  foreign 
corporation,  owns  all  of  the  outstanding 
stock  of  FC2,  a  foreign  corporation.  DC  is  a 
domestic  corporation  that  is  unrelated  to 
FCl,  FC2,  and  their  direct  and  indirect 
owners.  On  January  1,  2001,  DC  purchases  all 
of  the  outstanding  stock  of  FCl. 

(ii)  Result.  Under  this  paragraph  (c),  DC's 
section  1248  amount  with  respect  to  its  FCl 
stock  is  computed  by  reference  to  FCl's  and 
FC2's  earnings  and  profits  that  accumulated 
on  or  after  January  1 .  2001.  the  first  day  DC 
held  the  stock  of  FCl.  See.section  1248(a). 
FCl's  section  1248  amount  with  respect  to  its 
FC2  stock  is  computed  by  reference  to  FC2's 
earnings  and  profits  that  accumulated  on  or 
after  January  1,  2001,  the  first  day  FCl's 
section  1248  shareholder  (DC)  indirectly  held 
the  stock  of  FC2. 

Example  4 — (i)  Facts.  DC,  a  domestic 
corporation,  directly  owns  all  of  the 
outstanding  stock  of  FCl  and  FC2,  controlled 
foreign  corporations.  DC  has  always  owned 
all  of  the  stock  of  FCl  and  FC2.  On  January 
1,  2001,  DC  contributes  all  of  the  stock  of  FC2 
to  FCl  in  a  nonrecognition  exchange  that 
does  not  require  an  income  inclusion  under 
the  section  367(a)  or  367(b)  regulations.  See 
§§  1.367(a)-8  and  1.367(b)-4. 

(ii)  Result.  Under  this  paragraph  (c),  DC's 
section  1248  amount  with  respect  to  its  FCl 
stock  is  computed  by  reference  to  all  of  FCl's 
and  FC2's  earpings  and  profits.  See  section 
1248(c)(2).  Because  FCl's  section  1248 


shareholder  (DC)  always  held  (directly  or 
indirectly)  all  of  the  stock  of  FC2,  FCl's 
section  1248  amount  with  respect  to  its  FC2 
stock  is  computed  by  reference  to  all  of  FC2's 
earnings  and  profits. 

(d)  All  earnings  and  profits  amount — 
(1)  General  rule.  The  term  all  earnings 
and  profits  amount  with  respect  to  stock 
in  a  foreign  corporation  means  the  net 
positive  earnings  and  profits  (if  any) 
determined  as  provided  luider 
paragraph  (d)(2)  of  this  section  and 
attributable  to  such  stock  as  provided 
imder  paragraph  (d)(3)  of  this  section. 
The  all  earnings  and  profits  amount 
shall  be  determined  without  regard  to 
the  amount  of  gain  that  would  be 
realized  on  a  sale  or  exchange  of  the 
stock  of  the  foreign  corporation. 

(2)  Rules  for  determining  earnings 
and  profits — (i)  Domestic  rules  generally 
applicable.  For  purposes  of  this 
paragraph  (d),  except  as  provided  in 
sections  312(k)(4)  and  (n)(8),  964  and 
986,  the  earnings  and  profits  of  a  foreign 
corporation  for  any  taxable  year  shall  be 
determined  according  to  principles 
substantially  similar  to  those  applicable 
to  domestic  corporations. 

(ii)  Certain  adjustments  to  earnings 
and  profits.  Notwithstanding  paragraph 
(d)(2)(i)  of  this  section,  for  purposes  of 
this  paragraph  (d),  the  earnings  and 
profits  of  a  foreign  corporation  for  any 
taxable  year  shall  not  include  the 
amoimts  specified  in  section  1248(d).  In 
the  case  of  amounts  specified  in  section 
1248(d)(4),  the  preceding  sentence 
requires  that  the  earnings  and  profits  for 
any  taxable  year  be  decreased  by  the  net 
positive  amount  (if  any)  of  earnings  and 
profits  attributable  to  activities 
described  in  section  1248(d)(4),  and 
increased  by  the  net  reduction  (if  any) 
in  earnings  and  profits  attributable  to 
activities  described  in  section 
1248(d)(4). 

(ill)  Effect  of  section  332  liquidating 
distribution.  The  all  earnings  and  profits 
amount  with  respect  to  stock  of  a 
corporation  that  distributes  all  of  its 
property  in  a  liquidation  described  in 
section  332  shall  be  determined  without 
regard  to  the  adjustments  prescribed  by 
section  312(a)  and  (b)  resulting  from  the 
distribution  of  such  property  in 
liquidation,  except  that  gain  or  loss 
realized  by  the  corporation  on  the 
distribution  shall  be  tciken  into  account 
to  the  extent  provided  in  section 
312(f)(1).  See  §  1.367(b)-3(b)(3)(ii) 
Example  3. 

(3)  Amount  attributable  to  a  block  of 
stock — (i)  Application  of  section  1248 
principles — (A)  In  general — (1)  Rule. 
The  all  earnings  and  profits  amount 
with  respect  to  stock  of  a  foreign 
corporation  is  determined  according  to 
the  attribution  principles  of  section 
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1248  and  the  regulations  thereunder. 
The  attribution  principles  of  section 
1248  shall  apply  without  regard  to  the 
requirements  of  section  1248  that  are 
not  relevant  to  the  determination  of  a 
shareholder's  pro  rata  portion  of 
earnings  and  profits.  Thus,  for  example, 
the  all  earnings  and  profits  amount  is 
determined  without  regard  to  whether 
the  foreign  corporation  was  a  controlled 
foreign  corporation  at  any  time  during 
the  five  years  preceding  the  section 
367(b)  exchange  in  question,  without 
regard  to  whether  the  shareholder 
owned  a  10  percent  or  greater  interest  in 
the  stock,  and  without  regard  to  whether 
the  earnings  and  profits  of  the  foreign 
corporation  were  accumulated  in  post- 
1962  taxable  years  or  while  the 
corporation  was  a  controlled  foreign 
corporation. 

(2)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(d)(3)(i){A): 

Example — (i)  Facts.  On  January  1,  2001, 
DC,  a  domestic  corporation,  purchases  9 
percent  of  the  outstanding  stock  of  FC,  a 
foreign  corporation.  On  January  1,  2002,  DC 
purchases  an  additional  1  percent  of  FC 
stock.  On  January  1,  2003,  DC  exchanges  its 
stock  in  FC  in  a  section  367(b)  exchange  in 
which  DC  is  required  to  include  the  all 
earnings  and  profits  amount  in  income.  FC 
was  not  a  controlled  foreign  corporation 
during  the  entire  period  DC  held  its  FC  stock. 

(ii)  Result:  The  all  earnings  and  profits 
amount  with  respect  to  DC's  stock  in  FC  is 
computed  by  reference  to  9  percent  of  FC's 
earnings  and  profits  from  January  1,  2001, 
through  December  31,  2001,  and  by  reference 
to  10  percent  of  FC's  earnings  and  profits 
from  January  1.  2002,  through  January  1, 
2003. 

(B)  Foreign  shareholders.  In  the  case 
of  a  transaction  in  which  the  exchanging 
shareholder  is  a  foreign  corporation 
(foreign  shareholder),  the  following 
additional  rules  shall  apply — 

(i)  The  attribution  principles  of 
section  1248  shall  apply  without  regard 
to  whether  the  person  directly  owning 
the  stock  is  a  United  States  person;  and 

(2)  The  foreign  shareholder's  holding 
period  in  the  stock  of  the  foreign 
acquired  corporation  shall  be 
determined  by  reference  to  the  period 
that  the  foreign  shareholder's  United 
States  shareholders  (as  defined  in 
§  1.367(b)-3(b)(2))  held  (directly  or 
indirectly)  an  interest  in  the  foreign 
acquired  corporation.  This  paragraph 
(d)(3)(i){B)(2)  applies  in  addition  to  the 
section  1248  regulations'  incorporation 
of  section  1223  holding  periods,  as 
modified  by  paragraph  (d)(3)(ii)  of  this 
section  and  §  1.367(b)-4(d)  (as 
applicable). 

(ii)  Limitation.on  amounts 
attributable  to  holding  periods 
determined  under  section  1223 — (A) 


Rule.  In  applying  the  attribution 
principles  of  section  1248  and  the 
regulations  thereunder  to  determine  the 
all  earnings  and  profits  amount  with 
respect  to  the  stock  of  a  foreign 
corporation,  earnings  and  profits 
attributable  to  a  section  1223(2)  holding 
period  that  relates  to  a  period  of  direct 
ownership  of  the  stock  of  the  foreign 
corporation  by  a  non-United  States 
person  shall  not  be  included,  except  to 
the  extent  of  earnings  and  profits 
attributable  to  a  period  when  the  stock 
of  the  foreign  corporation  was  indirectly 
owned  by  United  States  shareholders  (as 
defined  in  §  1.367(b)-3(b)(2)). 

(B)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(d)(3)(ii): 

Example — (i)  Facts.  (A)  FCl  is  a  foreign 
corporation.  The  outstanding  stock  of  FCl  is 
directly  owned  by  the  following  unrelated 
persons:  20  percent  by  DP,  a  domestic 
partnership;  20  percent  by  DC,  a  domestic 
corporation;  20  percent  by  FC,  a  foreign 
corporation  that  is  directly  and  indirectly 
owned  by  foreign  persons;  20  percent  by  FP, 
a  foreign  peirtnership  that  is  equally  owned 
by  2  partners,  DI,  a  United  States  cilizen,  and 
FI,  a  nonresident  alien;  and  20  percent  by  a 
variety  of  minority  shareholders,  none  of 
whom  owns,  applying  the  ownership  rules  of 
section  958, 10  percent  or  more  of  the 
outstanding  stock  of  FC  (the  small 
shareholders). 

(B)  FCl  owns  all  of  the  outstanding  stock 
of  FC2,  a  foreign  corporation  that  is  not  a 
controlled  foreign  corporation  subject  to  the 
rules  of  section  953(c).  FC2  has  net  positive 
earnings  and  profits.  In  a  reorganization 
described  in  section  368(a)(1)(B),  DA,  a 
domestic  corporation,  acquires  all  of  the 
stock  of  FC2  from  FCl  in  exchange  for  DA 
voting  stock. 

(ii)  Result.  (A)  Under  section  1223(2),  DA 
holds  the  stock  of  FC2  with  a  holding  period 
that  includes  the  period  that  FC2  was  held 
by  FCl.  As  a  result,  the  rules  of  this 
paragraph  (d)(3)(ii)  apply  for  purposes  of 
computing  DA's  all  earnings  and  profits 
amount. 

(B)  In  applying  the  attribution  principles  of 
section  1248,  earnings  and  profits 
attributable  to  a  section  1223(2)  holding 
period  that  refers  to  a  period  of  direct 
ownership  of  the  stock  of  a  foreign 
corporation  by  a  non-United  States  person 
are  not  included,  except  to  the  extent  the 
stock  of  the  foreign  corporation  was 
indirectly  owned  by  United  States 
shareholders  as  defined  in  §  1.367(b)-3(b)(2). 
Accordingly,  DA's  all  earnings  and  profits 
amount  does  not  include  the  FC2  earnings 
and  profits  attributable  to  FC,  FI,  and  the 
small  shareholders.  DA's  all  earnings  and 
profits  amount  does  include  the  FC2  earnings 
and  profits  attributable  to  DP,  DC,  and  DI. 
See  §  1.367(b)-2(k)  for  rules  concerning  the 
treatment  of  partnerships  under  the  section 
367(b)  regulations. 

(iii)  Exclusion  of  lower-tier  earnings. 
In  applying  the  attribution  principles  of 
section  1248  and  the  regulations 


thereimder  to  determine  the  all  earnings 
and  profits  amount  with  respect  to  stock 
of  a  foreign  corporation,  the  earnings 
and  profits  of  subsidiaries  of  the  foreign 
corporation  shall  not  be  taken  into 
accoimt  notwithstanding  section 
1248(c)(2). 

(e)  Treatment  of  deemed  dividends — 
(1)  In  general.  In  certain  circumstances 
these  regulations  provide  that  an 
exchanging  shareholder  shall  include  an 
amount  in  income  as  a  deemed 
dividend.  This  paragraph  provides  rules 
for  the  treatment  of  the  deemed 
dividend. 

(2)  Consequences  of  dividend 
characterization.  A  deemed  dividend 
described  in  paragraph  (e)(1)  of  this 
section  shall  be  treated  as  a  dividend  for 
piu"poses  of  the  Internal  Revenue  Code. 
The  deemed  dividend  shall  be 
considered  as  paid  out  of  the  earnings 
and  profits  with  respect  to  which  the 
amoimt  of  the  deemed  dividend  was 
determined.  Thus,  for  example,  a 
deemed  dividend  that  is  determined  by 
reference  to  the  all  earnings  and  profits 
amoimt  or  the  section  1248  amount  will 
never  be  considered  as  paid  out  of  (and 
therefore  will  never  reduce)  earnings 
and  profits  specified  in  section  1248(d), 
because  such  earnings  and  profits  are 
excluded  in  computing  the  all  earnings 
and  profits  amount  (under  paragraph 
(d)(2)(ii)  of  this  section)  and  the  section 
1248  amount  (under  section  1248(d)  and 
paragraph  {c)(l)  of  this  section).  If  the 
deemed  divider^d  is  determined  by 
reference  to  the  'earnings  and  profits  of 

a  foreign  corporation  that  is  owned 
indirectly  (i.e.,  through  one  or  more 
tiers  of  intermediate  owners)  by  the 
person  that  is  required  to  include  the 
deemed  dividend  in  income,  the 
deemed  dividend  shall  be  considered  as 
having  been  paid  by  such  corporation  to 
such  person  through  the  intermediate 
owners,  rather  than  directly  to  such 
person. 

(3)  Ordering  rules.  In  the  case  of  an 
exchange  of  stock  in  which  the 
exchanging  shareholder  is  treated  as 
receiving  a  deemed  dividend  from  a 
foreign  corporation,  the  following 
ordering  rules  concerning  the  timing, 
treatment,  and  effect  of  such  a  deemed 
dividend  shall  apply.  See  also 
paragraph  (j)(2)  of  this  section. 

(i)  For  purposes  of  the  section  367(b) 
regulations,  the  gain  realized  by  an 
exchanging  shareholder  shall  be 
determined  before  increasing  (as 
provided  in  paragraph  (e)(3)(ii)  of  this 
section)  the  basis  in  the  stock  of  the 
foreign  corporation  by  the  amount  of  the 
deemed  dividend. 

(ii)  Except  as  provided  in  paragraph 
(e)(3)(i)  of  this  section,  the  deemed 
dividend  shall  be  considered  to  be 
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received  imm  jdiately  before  the 
exchanging  shareholder's  receipt  of 
consideration  for  its  stock  in  the  foreign 
corporation,  a  ad  the  shareholder's  basis 
in  the  stock  exchanged  shall  be 
increased  by  the  amount  of  the  deemed 
dividend.  Suai  basis  increase  shall  be 
taken  into  accpunt  before  determining 
the  gain  otherwise  recognized  on  the 
exchange  (for  example,  under  section 
356),  the  basi^that  the  exchanging 
shareholder  ta  kes  in  the  property  that  it 
receives  in  th«  exchange  (under  section 
358(a)(1)),  and  the  basis  that  the 
transferee  oth(  (rwise  takes  in  the 
transferred  stcck  (under  section  362). 

(iii)  Except  i  is  provided  in  paragraph 
(e)(3)(i)  of  this  section,  the  earnings  and 
profits  of  the  appropriate  foreign 
corporation  si  all  be  reduced  by  the 
deemed  divid(  snd  amount  before 
determining  tl  le  consequences  of  the 
recognition  of  gain  in  excess  of  the 
deemed  dividond  amount  (for  example, 
under  section  356(a)(2)  or  sections 
356(a)(1)  and    248). 

(4)  Examples.  The  following  examples 
illustrate  the  rdes  of  this  paragraph  (e): 

Example  J.  D  1,  a  domestic  corporation, 
exchanges  stock  in  FC,  a  foreign  corporation, 
in  a  section  367  b)  exchange  in  which  DC 
Includes  the  all  samings  and  profits  amount 
in  income  as  a  d  eemed  dividend.  Under 
paragraph  (e)(2)  of  this  section,  a  deemed 
dividend  is  treal  ed  as  a  dividend  for 
purposes  of  the  ntemal  Revenue  Code.  As  a 
result,  if  the  reqi  lirements  of  section  902  are 
met,  DC  may  qui  ilify  for  a  deemed  paid 
foreign  tax  credi  t  with  respect  to  the  deemed 
dividend  that  it  eceives  from  FC. 

Example  2.  CXI,  a  domestic  corporation, 
exchanges  stock  in  FCl,  a  foreign  corporation 
that  is  a  control  1  ?d  foreign  corporation,  in  a 
transaction  in  w  lich  DC  is  required  to 
include  the  secti  on  1248  amount  in  income 
as  a  deemed  div  dend.  A  portion  of  the 
section  1248  am  mnt  is  determined  by 
reference  to  the  i  lamings  and  profits  of  FCl 
(the  upper-tier  p  jrtion  of  the  section  1248 
amount),  and  th(  remainder  of  the  section 
1248  amount  is  (  etermined  by  reference  to 
the  earnings  and  profits  of  FC2,  which  is  a 
wholly  owned  fc  reign  subsidiary  of  FCl  (the 
lower-tier  portio  i  of  the  section  1248 
amount).  IJnder  paragraph  (e)(2)  of  this 
section,  DC  com  )utes  its  deemed  paid 
foreign  tax  credi  as  if  the  lower-tier  portion 
of  the  section  12  18  amount  were  distributed 
as  a  dividend  by  FC2  to  FCl ,  and  as  if  such 
portion  and  the  i  ipper-tier  portion  of  the 
section  1248  ami  lunt  were  then  distributed  as 
a  dividend  by  F(  1  to  DC. 

Example  3.  DC,  a  domestic  corporation, 
exchanges  stock  in  FC,  a  foreign  corporation 
that  is  a  controll  td  foreign  corporation,  in  a 
transaction  in  w  lich  DC  realizes  gain  of  $100 
(prior  to  the  app  ication  of  the  section  367(b) 
regulations).  In  c  onnection  with  the 
transaction,  DC  i  5  required  to  include  $40  in 
income  as  a  deer  led  dividend  under  the 
section  367(b)  re  julations.  In  addition  to 
receiving  proper  y  permitted  to  be  received 
under  section  35 1  without  the  recognition  of 


gain,  EXZ  also  receives  cash  in  the  amount  of 
$70.  Under  paragraph  (e)(3)  of  this  section, 
the  $40  deemed  dividend  increases  DC's 
basis  in  its  FC  stock  before  determining  the 
gain  to  be  recognized  under  section  56.  Thus, 
in  applying  section  356,  DC  is  considered  to 
realize  $60  of  gain  on  the  exchange,  all  of 
which  is  recognized  under  section  356(a)(1). 

(f)  Deemed  asset  transfer  and  closing 
of  taxable  year  in  certain  section 
368(a)(1)(F)  reorganizations— (1)  Scope. 
This  paragraph  applies  to  a 
reorganization  described  in  section 
368(a)(1)(F)  in  which  the  transferor 
corporation  is  a  foreign  corporation. 

(2)  Deemed  asset  transfer.  In  a 
reorganization  described  in  paragraph 
(f)(1)  of  this  section,  there  is  considered 
to  exist — 

(i)  A  transfer  of  assets  by  the  foreign 
transferor  corporation  to  the  acquiring 
corporation  in  exchange  for  stock  (or 
stock  and  securities)  of  the  acquiring 
corporation  and  the  assumption  by  the 
acquiring  corporation  of  the  foreign 
transferor  corporation's  liabilities; 

(ii)  A  distribution  of  such  stock  (or 
stock  and  securities)  by  the  foreign 
transferor  corporation  to  its 
shareholders  (or  shareholders  and 
security  holders);  and 

(iii)  An  exchange  by  the  foreign 
transferor  corporation's  shareholders  (or 
shareholders  and  security  holders)  of 
their  stock  (or  stock  and  securities)  for 
stock  (or  stock  and  securities)  of  the 
acquiring  corporation. 

(3)  Other  applicable  rules.  For 
purposes  of  this  paragraph  (f),  it  is 
inunaterial  that  the  applicable  foreign  or 
domestic  law  treats  the  acquiring 
corporation  as  a  continuation  of  the 
foreign  transferor  corporation. 

(4)  Closing  of  taxable  year.  In  a 
reorganization  described  in  paragraph 
(f)(1)  of  this  section,  the  taxable  year  of 
the  foreign  transferor  corporation  shall 
end  with  the  close  of  the  date  of  the 
transfer  and  the  taxable  year  of  the 
acquiring  corporation  shall  end  with  the 
close  of  the  date  on  which  the 
transferor's  taxable  year  would  have 
ended  but  for  the  occmrence  of  the 
reorganization  if — 

(i)  The  acquiring  corporation  is  a 
domestic  corporation;  or 

(ii)  The  foreign  transferor  corporation 
has  effectively  connected  earnings  and 
profits  (as  defined  in  section  884(d))  or 
accumulated  effectively  connected 
earnings  and  profits  (as  defined  in 
section  884(b)(2)(B)(ii)). 

(g)  Stapled  stock  under  section  269B. 
For  rules  treating  a  foreign  corporation 
as  a  domestic  corporation  if  it  and  a 
domestic  corporation  are  stapled 
entities,  see  section  269B.  The  deemed 
conversion  of  a  foreign  corporation  to  a 
domestic  corporation  under  section 


269B  is  treated  as  a  reorganization 
under  section  368(a)(1)(F). 

(h)  Section  953(d)  domestication 
elections — (1)  Effect  of  election.  A 
foreign  corporation  that  elects  under 
section  953(d)  to  be  treated  as  a 
domestic  corporation  shall  be  treated  for 
purposes  of  section  367(b)  as 
transferring,  as  of  the  first  day  of  the 
first  taxable  year  for  which  the  election 
is  effective,  all  of  its  assets  to  a  domestic 
corporation  in  a  reorganization 
described  in  section  368(a)(1)(F). 
Notwithstanding  paragraph  (d)  of  this 
section,  for  purposes  of  determining  the 
consequences  of  the  reorganization 
under  §  1.367{b)-3,  the  all  earnings  and 
profits  amoujit  shall  not  be  considered 
to  include  earnings  and  profits 
accumulated  in  taxable  years  beginning 
before  January  1,  1988. 

(2)  Post-election  exchanges.  For 
purposes  of  applying  section  367(b)  to 
post-election  exchanges  with  respect  to 
a  corporation  that  has  made  a  valid 
election  luider  section  953(d)  to  be 
treated  as  a  domestic  corporation,  such 
corporation  shall  be  treated  as  a 
domestic  corporation  as  to  earnings  and 
profits  that  were  taken  into  account  at 
the  time  of  the  section  953(d)  election 
or  which  accrue  after  such  election,  and 
shall  be  treated  as  a  foreign  corporation 
as  to  earnings  and  profits  accumulated 
in  taxable  years  beginning  before 
January  1,  1988.  Thus,  for  example,  if 
the  section  953(d)  corporation 
subsequently  transfers  its  assets  to  a 
domestic  corporation  (other  than 
another  section  953(d)  corporation)  in  a 
transaction  described  in  section  381(a), 
the  rules  of  §  1.367{b)-3  shall  apply  to 
such  transaction  to  the  extent  of  the 
section  953(d)  corporation's  earnings 
and  profits  accumulated  in  taxable  years 
beginning  before  January  1,  1988. 
(i)  Section  1504(d)  elections.  An 
election  under  section  1504(d),  which 
permits  certain  foreign  corporations  to 
be  treated  as  domestic  corporations,  is 
treated  as  a  transfer  of  property  to  a 
domestic  corporation  and  will  generally 
constitute  a  reorganization  described  in 
section  368(a)(1)(F).  However,  if  an 
election  under  section  1504(d)  is  made 
with  respect  to  a  foreign  corporation 
fi-om  the  first  day  of  the  foreign 
corporation's  existence,  then  the  foreign 
corporation  shall  be  treated  as  a 
domestic  corporation,  and  the  section 
367(b)  regulations  will  not  apply. 

(j)  Sections  985  through  989— (1) 
Change  in  functional  currency  of  a 
qualified  business  unit — (i)  Rule.  If,  as  a 
result  of  a  transaction  described  in 
section  381(a),  a  qualified  business  unit 
(as  defined  in  section  9a9(a))  (QBU)  has 
a  different  functional  currency 
determined  under  the  rules  of  section 
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985(b)  than  it  used  prior  to  the 
transaction,  then  the  QBU  shall  be 
deemed  to  have  automatically  changed 
its  ftinctional  currency  immediately 
prior  to  the  transaction.  A  QBU  that  is 
deemed  to  change  its  functional 
currency  pursuant  to  this  paragraph  (j) 
must  make  the  adjustments  described  in 
§1.985-5. 

(ii)  Example.  The  following  example 
illustrates  the  rule  of  this  paragraph 
{jKD: 

Example — (i)  Facts.  DC,  a  domestic 
corporation,  owns  100  percent  of  FCl.  a 
foreign  corporation.  FCl  owns  and  operates 
a  qualified  business  unit  (QBU)  (Bl)  in 
France,  whose  functional  currency  is  the 
euro.  FC2,  an  unrelated  foreign  corporation, 
owns  and  operates  a  QBU  (B2)  in  France, 
whose  functional  currency  is  the  dollar.^ FC2 
acquires  FCl's  assets  (including  Bl)  in  a 
reorganization  described  in  section 
368(a)(1)(C).  As  a  part  of  the  reorganization, 
Bl  and  B2  combine  their  operations  into  one 
QBU.  Applying  the  rules  of  section  985(b), 
the  functional  currency  of  the  combined 
operations  of  Bl  and  B2  is  the  euro. 

(ii)  Result.  FC2's  acquisition  of  FCl's  assets 
is  a  section  367(b)  exchange  that  is  described 
in  section  381(a).  Because  the  functional 
currency  of  the  combined  operations  of  Bl 
and  B2  after  the  exchange  is  the  euro,  B2  is 
deemed  to  have  automatically  changed  its 
functional  currency  to  the  euro  immediately 
prior  to  the  section  367(b)  exchange.  B2  must 
make  the  adjustments  described  in  §  1.985- 
5. 

(2)  Previously  taxed  earnings  and 
profits — (i)  Exchanging  shareholder  that 
is  a  United  States  person.  If  an 
exchanging  shareholder  that  is  a  United 
States  person  is  required  to  include  in 
income  either  the  all  earnings  and 
profits  amount  or  the  section  1248 
amount  under  the  provisions  of 
§  1.367(b)-3  or  1.367(bM.  then 
inunediately  prior  to  the  exchange,  and 
solely  for  the  purpose  of  computing 
exchange  gain  or  loss  under  section 
986(c),  the  exchanging  shareholder  shall 
be  treated  as  receiving  a  distribution  of 
.  previously  taxed  earnings  and  profits 
from  the  appropriate  foreign  corporation 
that  is  attributable  (under  the  principles 
of  section  1248)  to  the  exchanged  stock. 
If  an  exchanging  shareholder  that  is  a 
United  States  person  is  a  distributee  in 
an  exchange  described  in  §  1.367(b)-5(c) 
or  (d),  then  immediately  prior  to  the 
exchange,  and  solely  for  the  purpose  of 
computing  exchange  gain  or  loss  under 
section  986(c),  the  exchanging 
shareholder  shall  be  treated  as  receiving 
a  distribution  of  previously  taxed 
earnings  and  profits  from  the 
appropriate  foreign  corporation  to  the 
extent  such  shareholder  has  a 
diminished  interest  in  such  previously 
taxed  earnings  and  profits  after  the 
exchange.  The  exchange  gain  or  loss 


recognized  under  this  paragraph  (j)(2)(i) 
will  increase  or  decrease  the  exchanging 
shareholder's  adjusted  basis  in  the  stock 
of  the  foreign  corporation  for  purposes 
of  computing  gain  or  loss  realized  with 
respect  to  the  stock  on  the  transaction. 
The  exchanging  shareholder's  dollar 
basis  with  respect  to  each  accotmt  of 
previously  taxed  income  shall  be 
increased  or  decreased  by  the  exchange 
gain  or  loss  recognized. 

(ii)  Exchanging  shareholder  that  is  a 
foreign  corporation.  If  an  exchanging 
shareholder  that  is  a  foreign  corporation 
is  required  to  include  in  income  either 
the  all  earnings  and  profits  amount  or 
the  section  1248  amount  under  the 
provisions  of  §  1.367(b)-3  or  1.367(b)^, 
then,  immediately  prior  to  the  exchange, 
the  exchanging  shareholder  shall  be 
treated  as  receiving  a  distribution  of 
previously  taxed  earnings  and  profits 
from  the  appropriate  foreign  corporation 
that  is  attributable  (under  the  principles 
of  section  1248)  to  the  exchanged  stock. 
If  an  exchanging  shareholder  that  is  a 
foreign  corporation  is  a  distributee  in  an 
exchange  described  in  §  1.367(b)-5(c)  or 
(d),  then  the  exchanging  shareholder 
shall  be  treated  as  receiving 
(immediately  prior  to  the  exchange)  a 
distribution  of  previously  taxed 
earnings  and  profits  fi'om  the 
appropriate  foreign  corporation.  Such 
distribution  shall  be  measured  by  the 
extent  to  which  the  exchanging 
shareholder's  direct  or  indirect  United 
States  shareholders  (as  defined  in 
section  951(b))  have  a  diminished 
interest  in  such  previously  taxed 
earnings  and  profits  after  the  exchange. 

(3)  Other  rules.  See  sections  985 
through  989  for  other  currency  rules 
that  may  apply  in  connection  with  a 
section  367(b)  exchange. 

(k)  Partnerships,  trusts  and  estates.  In 
applying  the  section  367(b)  regulations, 
stock  of  a  corporation  that  is  owned  by 
a  foreign  partnership,  trust  or  estate 
shall  be  considered  as  owned 
proportionately  by  its  partners,  owners, 
or  beneficiaries  under  the  principles  of 
§  1.367(e)-l{b)(2).  Stock  owned  by  an 
entity  that  is  disregarded  as  an  entity 
separate  fi'om  its  owner  under 
§  301.7701-3  is  owned  directly  by  the 
owner  of  such  entity.  In  applying 
§  1.367(b)-5{b),  the  principles  of 
§  1.367(e)-l(b){2)  shall  also  apply  to  a 
domestic  partnership,  trust  or  estate. 

Par.  5.  Section  1.367{b)-3  is  added  to 
read  as  follows: 

§  1 .367(b>-3    Repatriation  of  foreign 
corporate  assets  in  certain  nonrecognition 
transactions. 

(a)  Scope.  This  section  applies  to  an 
acquisition  by  a  domestic  corporation 
(the  domestic  acquiring  corporation)  of 


the  assets  of  a  foreign  corporation  (the 
foreign  acquired  corporation)  in  a 
liquidation  described  in  section  332  or 
an  asset  acquisition  described  in  section 
368(a)(1). 

(b)  Exchange  of  stock  owned  directly 
by  a  United  States  shareholder  or  by 
certain  foreign  corporate  shareholders — 
(1)  Scope.  This  paragraph  (b)  applies  in 
the  case  of  an  exchanging  shareholder 
that  is  either»- 

(i)  A  United  States  shareholder  of  the 
foreign  acquired  corporation;  or 

(ii)  A  foreign  corporation  with  respect 
to  which  there  are  one  or  more  United 
States  shareholders. 

(2)  United  States  shareholder.  For 
purposes  of  this  section  (and  for 
purposes  of  the  other  section  367(b) 
regulation  provisions  that  specifically 
refer  to  this  paragraph  (b)(2)),  the  term 
United  States  shareholder  means  any 
shareholder  described  in  section  951(b) 
(without  regard  to  whether  the  foreign 
corporation  is  a  controlled  foreign 
corporation),  and  also  any  shareholder 
described  in  section  953(c)(1)(A)  (but 
only  if  the  foreign  corporation  is  a 
controlled  foreign  corporation  subject  to 
the  rules  of  section  953(c)). 

(3)  Income  inclusion— {i]  Inclusion  of 
all  earnings  and  profits  amount.  An 
exchanging  shareholder  shall  include  in 
income  as  a  deemed  dividend  the  all 
earnings  and  profits  amount  with 
respect  to  its  stock  in  the  foreign 
acquired  corporation.  For  the 
consequences  of  the  deemed  dividend, 
see  §  1.367(b)-2(e).  Notwithstanding 

§  1.367(b)-2(e),  however,  a  deemed 
dividend  from  the  foreign  acquired 
corporation  to  an  exchanging  foreign 
corporate  shareholder  shall  not  qualify 
for  the  exception  from  foreign  personsd 
holding  company  income  provided  by 
section  954(c)(3)(A)(i),  although  it  may 
qualify  for  the  look-through  treatment 
provided  by  section  904(d)(3)  if  the 
requirements  of  that  section  are  met 
with  respect  to  the  deemed  dividend. 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  of 
paragraph  (b)(3)(i)  of  this  section: 

Example  1 — (i)  Facts.  DC,  a  domestic 
corporation,  owns  all  of  the  outstanding 
stock  of  FC.  a  foreign  corporation.  The  stock 
of  FC  has  a  value  of  $100,  and  DC  has  a  basis 
of  $30  in  such  stock.  The  all  earnings  and 
profits  amount  attributable  to  the  FC  stock 
owned  by  DC  is  $20,  of  which  $15  is 
described  in  section  1248(a)  and  the 
remaining  $5  is  not  (for  example,  t)ecause  it 
accumulated  prior  to  1963).  FC  has  a  basis  of 
$50  in  its  assets.  In  a  liquidation  described 
in  section  332,  FC  distributes  all  of  its 
property  to  DC,  and  the  FC  stock  held  by  DC 
is  canceled. 

(ii)  Result.  Under  paragraph  (b)(3)(i)  of  this 
section,  DC  must  include  $20  in  income  as 
a  deemed  dividend  from  FC.  Under  section 
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attributable  to  the  FC  stock  owned  by  DC 
under  §  1.367(b)-2(d)(3)(i)(A)(I).  DC's  all 
earnings  and  profits  amount  with  respect  to 
its  stock  in  FC  is  $24  (the  $16  of  initial  all 
earnings  and  profits  amount  with  respect  to 
the  FC  stock  held  by  DC,  plus  the  $8  addition 
to  such  amount  that  results  from  FC's 
recognition  of  gain  on  the  distribution  to  the 
minority  shareholder).  Under  paragraph 
(b)(3)(i)  of  this  section,  DC  must  include  the 
$24  all  earnings  and  profits  amount  in 
income  as  a  deemed  dividend  from  FC. 

Example  4 — (i)  Facts.  DCl,  a  domestic 
corporation,  owns  all  of  the  outstanding 
stock  of  DC2,  a  domestic  corporation.  DCl 
also  owms  all  of  the  outstanding  stock  of  FC, 
a  foreign  corporation.  The  stock  of  FC  has  a 
value  of  $100,  and  DCl  has  a  basis  of  $30  in 
such  stock.  The  assets  of  FC  have  a  value  of 
$100.  The  all  eamirtgs  and  profits  amount 
with  respect  to  the  FC  stock  owned  by  DCl 
is  $20.  In  a  reorganization  described  in 
section  368(a)(l)P),  DC2  acquires  all  of  the 
assets  of  FC  solely  in  exchange  for  DC2  stock. 
FC  distributes  the  DC2  stock  to  DCl,  and  the 
FC  stock  held  by  DCl  is  canceled. 

(ii)  Result.  DCl  must  include  $20  in 
income  as  a  deemed  dividend  from  FC  under 
paragraph  (b)(3)(i)  of  this  section.  Under 
section  361 ,  FC  does  not  recognize  gain  or 
loss  in  the  assets  that  it  transfers  to  DC2  or 
in  the  DC2  stock  that  it  distributes  to  DCl, 
and  under  section  362(b)  DC2  takes  a  basis 
in  the  assets  that  it  acquires  from  FC  equal 
to  the  basis  that  FC  had  therein.  Under 
§  1.367(b)-2(e)(3)(ii)  and  section  358(a)(1), 
DCl  takes  a  basis  of  $50  (its  $30  basis  in  the 
stock  of  FC,  plus  the  $20  that  was  treated  as 
a  deemed  dividend  to  DCl)  in  the  stock  of 
DC2  that  it  receives  in  exchange  for  the  stock 
of  FC.  Under  §  1.367(b)-2(e)(3)(iii)  and 
section  312(a).  the  earnings  and  profits  of  FC 
are  reduced  by  the  $20  deemed  dividend. 

Example  5 — (i)  Facts.  DCl,  a  domestic 
corporation,  owns  all  of  the  outstanding 
stock  of  DC2,  a  domestic  corporation.  DCl 
also  owns  all  of  the  outstanding  stock  of  FCl, 
a  foreign  corporation.  FCl  owns  all  of  the 
outstanding  stock  of  FC2,  a  foreign 
corporation.  The  all  earnings  and  profits 
amount  with  respect  to  the  FC2  stock  owned 
by  FCl  is  $20.  In  a  reorganization  described 
in  section  368(a)(1)(D),  DC2  acquires  all  of 
the  assets  and  liabilities  of  FC2  in  exchange 
for  DC2  stock.  FC2  distributes  the  DC2  stock 
to  FCl,  and  the  FC2  stock  held  by  FCl  is 
canceled. 

(ii)  Result.  FCl  must  include  $20  in 
income  as  a  deemed  dividend  from  FC2 
under  paragraph  (b)(3)(i)  of  this  section.  The 
deemed  dividend  is  treated  as  a  dividend  for 
purposes  of  the  Internal  Revenue  Code  as 
provided  in  §1.367(b)-2(e)(2);  however, 
under  paragraph  (b)(3)(i)  of  this  section  the 
deemed  dividend  cannot  qualify  for  the 
exception  from  foreign  personal  holding 
company  income  provided  by  section 
954(c)(3)(A)(i),  even  if  the  provisions  of  that 
section  would  otherwise  have  been  met  in 
the  case  of  an  actual  dividend. 

Example  6 — (i)  Facts.  DCl,  a  domestic 
corporation,  owns  99  percent  of  USP,  a 
domestic  partnership.  The  remaining  1 
percent  of  USP  is  owned  by  a  person 
unrelated  to  DCl.  DCl  and  USP  each  directly 
own  9  percent  of  the  outstanding  stock  of  FC, 


a  foreign  corporation  that  is  not  a  controlled 
foreign  corporation  subject  to  the  rule  of 
section  953(c).  In  a  reorganization  described 
in  section  368(a)(1)(C),  DC2,  a  domestic 
corporation,  acquires  all  of  the  assets  and 
liabilities  of  FC  in  exchange  for  DC2  stock. 
FC  distributes  to  its  shareholders  DC2  stock, 
and  the  FC  stock  hpld  by  its  shareholders  is 
canceled. 

(ii)  Result.  (A)  DCl  and  USP  are  United 
States  persons  that  are  exchanging 
shareholders  in  a  transaction  described  in 
paragraph  (a)  of  this  section.  As  a  result,  DCl 
and  USP  are  subject  to  the  rules  of  paragraph 
(b)  of  this  section  if  they  qualify  as  United 
States  shareholders  as  defined  in  paragraph 
(b)(2)  of  this  section.  Alternatively,  if  they  do 
not  qualify  as  United  States  shareholders  as 
defined  in  paragraph  (b)(2)  of  this  section. 
DCl  and  USP  are  subject  to  the  rules  of 
paragraph  (c)  of  this  section.  Paragraph  (b)(2) 
of  this  section  defines  the  term  United  States 
shareholder  to  include  any  shareholder 
described  in  section  951(b)  (without  regard  to 
whether  the  foreign  corporation  is  a 
controlled  foreign  corporation).  A 
shareholder  described  in  section  951(b)  is  a 
United  States  person  that  is  considered  to 
own,  applying  the  rules  of  section  958(a)  and 
958(b),  10  percent  or  more  of  the  total 
combined  voting  power  of  all  classes  of  stock 
entitled  to  vote  of  a  foreign  corporation. 
Under  section  958(b),  the  rules  of  section 
318(a),  as  modified  by  section  958(b)  and  the 
regulations  thereunder,  apply  so  that,  in 
general,  stock  owned  directly  or  indirectly  by 
a  partnership  is  considered  as  owned 
proportionately  by  its  partners,  and  stock 
owned  directly  or  indirectly  by  a  partner  is 
considered  as  owned  by  the  partnership. 
Thus,  under  section  958(b),  DCl  is  treated  as 
owning  its  proportionate  share  of  FC  stock 
held  by  USP,  and  USP  is  treated  as  owning 
all  of  the  FC  stock  held  by  DCl. 

(B)  Accordingly,  for  purposes  of 
determining  whether  DCl  is  a  United  States 
shareholder  under  paragraph  (b)(2)  of  this 
section,  DCl  is  considered  as  owning  99 
percent  of  the  9  percent  of  FC  stock  held  by 
USP.  Because  DCl  also  owns  9  percent  of  FC 
stock  directly,  DCl  is  considered  as  owning 
more  than  10  percent  of  FC  stock.  DCl  is  thus 
a  United  States  shareholder  of  FC  under 
paragraph  (b)(2)  of  this  section  and,  as  a 
result,  is  subject  to  the  rules  of  paragraph  (b) 
of  this  section.  However,  for  purposes  of 
determining  DCl's  all  earnings  and  profits 
amount,  DCl  is  not  treated  as  owning  the  FC 
stock  held  by  USP.  Under  §  1.367(b)-2(d)(3). 
DCl's  all  earnings  and  profits  amount  is 
determined  by  reference  to  the  9  percent  of 
FC  stock  that  it  directly  owns. 

(C)  For  purposes  of  determining  whether 
USP  is  a  United  States  shareholder  under 
paragraph  (b)(2)  of  this  section.  USP  is 
considered  as  owning  the  9  percent  of  FC 
stock  held  by  DCl.  Because  USP  also  owns 
9  percent  of  FC  stock  directly,  USP  is 
considered  as  owning  more  than  10  percent 
of  FC  stock.  USP  is  thus  a  United  States 
shareholder  of  FC  under  paragraph  (b)(2)  of 
this  section  and.  as  a  result,  is  subject  to  the 
rules  of  paragraph  (b)  of  this  section. 
However,  for  purposes  of  determining  USP's 
all  earnings  and  profits  amount,  USP  is  not 
treated  as  owning  the  FC  shares  held  by  DCl. 
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Under  §  1.367(b)-2(d)(3),  USP's  all  earnings 
and  profits  amount  is  determined  by 
reference  to  the  9  percent  of  FC  stock  that  it 
directly  owns. 

(iii)  Recognition  of  exchange  gain  or  Idss 
with  respect  to  capital.  [Reserved] 

(4)  Reserved.  For  further  guidance 
concerning  section  367(b)  exchanges 
occurring  before  February  23,  2001,  see 
§1.367(b)-3T(b)(4). 

(c)  Exchange  of  stock  owned  by  a  United 
States  person  that  is  not  a  United  States 
shareholder— (\)  Scope.  This  paragraph  (c) 
applies  in  the  case  of  an  exchanging  ■ 
shareholder  that  is  a  United  States  person  not 
described  in  paragraph  (b)(l)(i)  of  this  section 
(/.«.,  a  United  States  person  that  is  not  a 
United  States  shareholder  of  the  foreign 
acquired  corporation). 

(2)  Requirement  to  recognize  gain.  An 
exchanging  shareholder  described  in 
paragraph  (c)(1)  of  this  section  shall 
recognize  realized  gain  (but  not  loss)  with 
respect  to  the  stock  of  the  foreign  acquired 
corporation. 

(3)  Election  to  include  all  earnings  and 
profits  amount.  In  lieu  of  the  treatment 
prescribed  by  paragraph  (c)(2)  of  this  section, 
an  exchanging  shareholder  described  in 
paragraph  (c)(1)  of  this  section  may  instead 
elect  to  include  in  income  as  a  deemed 
dividend  the  all  earnings  and  profits  amount 
with  respect  to  its  stock  in  the  foreign 
acquired  corporation.  For  the  consequences 
of  a  deemed  dividend,  see  §  1.367(b)-2(e). 
Such  election  may  be  made  only  if — 

(i)  The  foreign  acquired  corporation  (or  its 
successor  in  interest)  has  provided  the 
exchanging  shareholder  information  to 
substantiate  the  exchanging  shareholder's  all 
earnings  and  profits  amount  with  respect  to 
its  stock  in  the  foreign  acquired  corporation; 
and 

(ii)  The  exchanging  shareholder  complies 
with  the  section  367(b)  notice  requirement 
described  in  §  1.367(b)-l(c),  including  the 
specific  rules  contained  therein  concerning 
the  time  and  manner  for  electing  to  apply  the 
rules  of  this  paragraph  (c)(3). 

(4)  De  minimis  exception.  This  paragraph 
(c)  shall  not  apply  in  the  case  of  an 
exchanging  shareholder  whose  stock  in  the 
foreign  acquired  corporation  has  a  fair  market 
value  of  less  than  $50,000  on  the  date  of  the 
section  367(b)  exchange. 

(5)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (c): 

Example  l—[i]  Facts.  DCl,  a  domestic 
corporation,  owns  5  percent  of  the 
outstanding  stock  of  FC,  a  foreign  corporation 
that  is  not  a  controlled  foreign  corporation 
subject  to  the  rule  of  section  953(c).  Persons 
unrelated  to  DCl  own  the  remaining  95 
percent  of  the  outstanding  stock  of  FC.  DCl 
has  owned  its  5  percent  interest  in  FC  since 
FC  was  incorporated.  DCl's  stock  in  FC  has 
a  basis  of  $40,000  and  a  value  of  $100,000. 
The  all  earnings  and  profits  amount  with 
respect  to  DCl's  stock  in  FC  is  $50,000.  In 
a  reorganization  described  in  section 
'  368(a)(1)(C),  DC2,  a  domestic  corporation, 
acquires  all  of  the  assets  and  liabilities  of  FC 
in  exchange  for  DC2  stock.  FC  distributes 
DC2  stock  to  its  shareholders,  and  the  FC 
stock  held  by  its  shareholders  is  canceled. 


(ii)  Alternate  result  1.  If  EXHl  does  not  make 
the  election  described  in  paragraph  {c)(3)  of 
this  section,  then  the  general  rule  of 
paragraph  (c)(2)  of  this  section  applies  and 
DCl  must  recognize  its  $60,000  gain  in  the 
FC  stock.  Under  section  358(a)(1),  DCl  has  a 
$100,000  basis  (its  $40,000  basis  in  the  FC 
stock,  plus  the  $60,000  recognized  gain)  in 
the  DC2  stock  that  it  receives  in  exchange  for 
its  FC  stock.  Because  DCl  is  not  a 
shareholder  described  in  section  1248(a)(2). 
section  1248  does  not  apply  to  recharacterize 
any  of  DCl's  gain  as  a  dividend. 

(iii)  Alternate  resulf2.  If  DCl  makes  a  valid 
election  under  paragraph  (c)(3)  of  this 
section,  then  DCl  must  include  in  income  as 
a  deemed  dividend  the  $50,000  all  earnings 
and  profits' amount  with  respect  to  its  FC 
stock.  Under  §  1.367(b)-2(e)(3)  and  section 
358(a)(1),  DCl  has  a  $90,000  basis  tits 
$40,000  basis  in  the  FC  stock,  plus  the 
$50,000  that  was  treated  as  a  deemed 
dividend  to  DCl)  in  the  DC2  stock  that  it 
receives  in  exchange  for  its  FC  stock.  Because 
DCl  owns  less  than  10  percent  of  the  voting 
stock  of  FC.  DCl  does  not  qualify  for  a 
deemed  paid  foreign  tax  credit  under  section 
902. 

Example  2 — (i)  Facts.  The  facts  are  the 
same  as  in  Example  1.  except  that  DCl's 
stock  in  FC  has  a  fair  market  value  of  $48,000 
on  the  date  DCl  receives  the  DC2  stock. 

(ii)  Result.  Because  DCl's  stock  in  FC  has 
a  fair  market  value  of  less  than  $50,000  on 
the  date  of  the  section  367(b)  exchange,  the 
de  minimis  exception  of  paragraph  (c)(4)  of 
this  section  applies.  As  a  result.  DCl  is  not 
subject  to  the  gain  or  income  inclusion 
requirements  of  this  paragraph  (c). 

(d)  Carryover  of  certain  foreign 
taxes— (1)  Rule.  Unused  foreign  tax 
credits  allowable  to  the  foreign  acquired 
corporation  imder  section  906  shall 
cany  over  to  the  domestic  acquiring 
corporation  and  become  allowable 
under  section  901,  subject  to  the 
limitations  prescribed  by  the  Internal 
Revenue  Code  (for  example,  sections 
383,  904  and  907).  The  domestic 
acquiring  corporation  shall  not  succeed 
to  any  other  foreign  taxes  paid  or 
incurred  by  the  foreign  acquired 
corporation. 

(2)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(d): 

Example — (i)  Facts.  DC.  a  domestic 
corporation  owns  100  percent  of  the 
outstanding  stock  of  FC,  a  foreign 
corporation.  FC  has  net  positive  earnings  and 
profits,  none  of  which  are  attributable  to  DCs 
FC  stock  under  §  1.367(b)-2(d)(3).  FC  has 
paid  foreign  taxes  that  are  not  eligible  for 
credit  under  section  906.  In  a  liquidation 
described  in  section  332.  FC  distributes  all  of 
its  property  to  DC,  and  the  FC  stock  held  by 
DC  is  canceled. 

(ii)  Result.  The  liquidation  of  FC  into  DC 
is  a  section  367(b)  exchange.  Thus.  DC  is 
subject  to  the  section  367(b)  regulations,  and 
must  file  a  section  367(b)  notice  pursuant  to 
§1.367(b)-l(c).  Pursuant  to  the  provisions  of 
paragraph  (d)(1)  of  this  section,  the  foreign 


taxes  paid  by  FC  do  not  carryover  to  DC 
because  FC's  foreign  taxes  are  not  eligible  for 
credit  under  section  906. 

Par.  6.  Section  1.367(b)-4  is  revised  to 
read  as  follows: 

§  1 .367(b)-4    Acquisition  of  foreign 
corporate  stock  or  assets  by  a  foreign 
corporation  in  certain  nonrecognition 
transactions. 

(a)  Scope.  This  section  applies  to  an 
acquisition  by  a  foreign  corporation  (the 
foreign  acquiring  corporation)  of  the 
stock  or  assets  of  another  foreign 
corporation  (the  foreign  acquired 
corporation)  in  an  exchange  described 
in  section  351  or  a  reorganization 
described  in  section  368(a)(1)(B),  (C). 
(D).  (E),  (F)  or  (G).  See  §  1.367(a)-3(b)(2) 
for  additional  rules  that  may  apply. 

(b)  Income  inclusion.  If  an  exchange 
is  described  in  paragraph  fb)(l)(i),  {2)(i) 
oY  (3)  of  this  section,  the  exchanging 
shareholder  shall  include  in  income  as 
a  deemed  dividend  the  section  1248 
amount  attributable  to  the  stock  that  it 
exchanges. 

(1)  Exchange  that  results  in  loss  of 
status  as  section  1248  shareholder— {\) 
Rule.  An  exchange  is  described  in  this 
paragraph  (b)(l)(i)  if— 

(A)  Immediately  before  the  exchange, 
the  exchanging  shareholder  is — 

(1)  A  United  States  person  that  is  a 
section  1248  shareholder  with  respect  to 
the  foreign  acquired  corporation;  or 

(  2)  A  foreign  corporation,  and  a 
United  States  person  is  a  section  1248 
shareholder  with  respect  to  such  foreign 
corporation  and  with  respect  to  the 
foreign  acquired  corporation;  and 

(B)  Either  of  the  following  conditions 
is  satisfied — 

[1)  Immediately  after  the  exchange, 
the  stock  received  in  the  exchange  is  not 
stock  in  a  corporation  that  is  a 
controlled  foreign  corporation  as  to 
which  the  United  States  person 
described  in  paragraph  (b)(l){i)(A)  of 
this  section  is  a  section  1248 
shareholder;' or 

(2)  Immediately  after  the  exchange, 
the  foreign  acquiring  corporation  (or,  in 
the  case  of  a  reorganization  described  in 
section  368(a)(1)(B),  the  foreign 
acquired  corporation)  is  not  a  controlled 
foreign  corporation  as  to  which  the 
United  States  person  described  in 
paragraph  (b)(l)(i){A)  of  this  section  is  a 
section  1 248  shareholder. 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (b)(1): 

Example  I— (i)  Facts.  FCl  is  a  foreign 
corporation  that  is  owned,  directly  and 
indirectly  (applying  the  ownership  rules  of 
section  958).  solely  by  foreign  persons.  DC  is 
a  domestic  corporation  that  is  unrelated  to 
FCl.  DC  owns  all  of  the  outstanding  stock  of 
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FC2  stock  that  DC  exchanged.  Under  these 
circumstances,  the  amount  of  the  gain 
recognition  agreement  would  equal  the 
amount  of  the  gain  realized  on  the  indirect 
stock  transfer,  less  the  $20  section  1248 
amount  inclusion. 

Example  4 — (i)  Facts.  DCl,  a  domestic 
corporation,  owns  all  of  the  outstanding 
stock  of  DC2,  a  domestic  corporation.  DC2 
owns  various  assets  including  all  of  the 
outstanding  stock  of  FC2,  a  foreign 
corporation.  The  stock  of  FC2  has  a  value  of 
$100,  and  DC2  has  a  basis  of  $30  in  such 
stock.  The  section  1248  amount  attributable 
to  the  FC2  stock  held  by  DC2  is  $20.  DC2 
does  not  own  any  other  stock  in  a  foreign 
corporation.  FCl  is  a  foreign  corporation  that 
is  unrelated  to  DCl,  DC2  and  FC2.  In  a 
reorganization  described  in  section 
368(a)(1)(C),  FCl  acquires  all  of  the  assets 
and  liabilities  of  DC2  in  exchange  for  FCl 
voting  stock  that  represents  20  percent  of  the 
outstanding  voting  stock  of  FCl.  DC2 
distributes  the  FCl  stock  to  DCl,  and  the  DC2 
stock  held  by  DCl  is  canceled.  DCl  properly 
files  a  gain  recognition  agreement  under 
§  1.367(a)-8  to  qualify  for  nonrecognition 
treatment  under  section  367(a)  with  respect 
to  DC2's  transfer  of  the  FC2  stock  to  FCl.  See 
§1.367(a)-8(f)(2). 

(ii)  Result.  Pursuant  to  paragraph 
(b)(l)(i)(A)  of  this  section,  DC2  is  the 
exchanging  shareholder  that  is  a  section  1248 
shareholder  vkrith  respect  to  FC2,  the  foreign 
acquired  corporation.  Immediately  after  the 
exchange,  DC2  is  not  a  section  1248 
shareholder  with  respect  to  FCl,  the 
corporation  whose  stock  is  received  in  the 
exchange  (because  the  DC2  stock  is 
canceled).  Thus,  paragraph  (b)(l)(i)(B)  of  this 
section  is  satisfied  and,  as  a  result,  paragraph 
(b)(l)(i)  of  this  section  applies  to  DC2's 
section  361  exchange  of  FC2  stock. 
Accordingly,  under  paragraph  (b)  of  this 
section,  DC2  must  include  in  income,  as  a 
deemed  dividend  from  FC2,  the  section  1248 
amount  ($20)  attributable  to  the  FC2  stock 
that  DC2  exchanges.  This  result  arises 
without  regard  to  whether  FCl  and  FC2  are 
controlled  foreign  corporations  immediately 
after  the  exchange.  For  the  tax  treatment  of 
DC2's  transfer  of  assets  (other  than  stock)  to 
FCl,  see  sections  367(a)(1)  and  (a)(3),  and  the 
regulations  thereunder.  Because  the  exchange 
is  also  described  in  section  361(a)  or  (b),  see 
section  367(a)(5)  and  any  regulations 
thereunder.  If  any  of  the  assets  transferred  are 
intangible  assets,  see  section  367(d)  and  the 
regulations  thereunder. 

(2)  Receipt  by  exchanging  shareholder 
of  preferred  or  other  stock  in  certain 
instances — (i)  Rule.  An  exchange  is 
described  in  this  paragraph  {b)(2){i)  if — 

(A)  Immediately  before  the  exchange, 
the  foreign  acquired  corporation  and  the 
foreign  acquiring  corporations  are  not 
members  of  the  same  affiliated  group 
(within  the  meaning  of  section  1504(a), 
but  without  regard  to  the  exceptions  set 
forth  in  section  1504(b),  and 
substituting  the  words  "more  than  50" 
in  place  of  the  words  "at  least  80"  in 
sections  1504(a)(2)(A)  and  (B)); 

(B)  Immediately  after  the  exchange,  a 
domestic  corporation  meets  the 


ownership  threshold  specified  by 
section  902(a)  or  (b)  such  that  it  may 
qualify  for  a  deemed  paid  foreign  tax 
credit  if  it  receives  a  distribution  from 
the  foreign  acquiring  corporation 
(directly  or  through  tiers);  and 

(C)  The  exchanging  shareholder 
receives  preferred  stock  (other  than 
preferred  stock  that  is  fully  participating 
with  respect  to  dividends,  redemptions 
and  corporate  growth)  in  consideration 
for  common  stock  or  preferred  stock  that 
is  fully  participating  with  respect  to 
dividends,  redemptions  and  corporate 
growth,  or,  in  the  discretion  of  the 
Commissioner  or  the  Commissioner's 
delegate  (and  without  regard  to  whether 
the  stock  exchanged  is  common  stock  or 
preferred  stock),  receives  stock  that 
entitles  it  to  participate  (through 
dividends,  redemption  payments  or 
otherwise)  disproportionately  in  the 
earnings  generated  by  particular  assets 
of  the  foreign  acquired  corporation  or 
foreign  acquiring  corporation. 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (b)(2): 

Example  1 — (i)  Forts.  FCl  is  a  foreign 
corporation.  DC  is  a  domestic  corporation 
that  is  unrelated  to  FCl.  DC  owns  all  of  the 
outstanding  stock  of  FC2,  a  foreign 
corporation,  and  FC2  has  no  outstanding 
preferred  stock.  The  value  of  FC2  is  $100  and 
DC  has  a  basis  of  $50  in  the  stock  of  FC2. 
Under  §  1.367(b)-2(c)(l),  the  section  1248 
amount  attributable  to  the  stock  of  FC2  held 
by  DC  is  $20.  In  a  reorganization  described 
in  section  368(a)(1)(B),  FCl  acquires  all  of  the 
stock  of  FC2  and,  in  exchange,  DC  receives 
FCl  voting  preferred  stock  that  constitutes  10 
percent  of  the  voting  stock  of  FCl  for 
purposes  of  section  902(a).  Immediately  after 
the  exchange,  FCl  and  FC2  are  controlled 
foreign  corporations  and  DC  is  a  section  1248 
shareholder  of  FCl  and  FC2,  so  paragraph 
(b)(l)(i)  of  this  section  does  not  require 
inclusion  in  income  of  the  section  1248 
amount. 

(ii)  Result.  Pursuant  to  §  1.367(a)-3(b)(2), 
the  transfer  is  subject  to  both  section  367(a) 
and  section  367(b).  Under  §1.367(a)-3(b)(l), 
DC  will  not  be  subject  to  tax  under  section 
367(a)(1)  if  it  enters  into  a  gain  recognition 
agreement  in  accordance  with  §  1.367(a)-8. 
Even  though  paragraph  (b)(l)(i)  of  this 
section  does  not  apply  to  require  inclusion  in 
income  by  DC  of  the  section  1248  amount, 
DC  must  nevertheless  include  the  $20  section 
1248  amount  in  income  as  a  deemed 
dividend  from  FC2  under  paragraph  {b)(2)(i) 
of  this  section.  Thus,  if  DC  enters  into  a  gain 
recognition  agreement,  the  amount  is  $30 
(the  $50  gain  realized  less  the  $20  recognized 
under  section  367(b)).  If  IX  fails  to  enter  into 
a  gain  recognition  agreement,  it  must  include 
in  income  under  section  367(a)(1)  the  $50  of 
gain  realized  ($20  of  which  is  treated  as  a 
dividend  under  section  1248).  Section  367(b) 
does  not  apply  in  such  case. 

Example  2 — (i)  Facts.  The  facts  are  the 
same  as  in  Example  1 .  except  that  DC  owns 
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all  of  the  outstanding  stock  of  FCl 
immediately  before  the  transaction. 

(ii)  Result.  Both  section  367(a)  and  section 
367(b)  apply  to  the  transfer.  Paragraph 
(b){2)(i)  of  this  section  does  not  apply  to 
require  inclusion  of  the  section  1248  amount. 
Under  paragraph  (b)(2)(i)(A)  of  this  section, 
the  transaction  is  outside  the  scope  of 
pEiragraph  (b)(2)(i)  of  this  section  because 
FCl  and  FC2  are,  immediately  before  the 
transaction,  members  of  the  same  affiliated 
group  (within  the  meaning  of  such 
paragraph).  Thus,  if  DC  enters  into  a  gain 
recognition  agreement  in  accordance  with 
§  1.367(a)-8,  the  amount  of  such  agreement  is 
$50.  As  in  Example  I,  if  DC  fails  to  enter  into 
a  gain  recognition  agreement,  it  must  include 
in  income  $50,  $20  of  which  will  be  treated 
as  a  dividend  under  section  1248. 

Example  3 — (i)  Facts.  FCl  is  a  foreign 
corporation.  DC  is  a  domestic  corporation 
that  is  unrelated  to  FCl.  DC  owns  all  of  the 
outstanding  stock  of  FC2,  a  foreign 
corporation.  The  section  1248  amount 
attributable  to  the  stock  of  FC2  held  by  DC 
is  $20.  In  a  reorganization  described  in 
section  368(a)(1)(B),  FCl  acquires  all  of  the 
stock  of  FC2  in  exchange  for  FCl  voting  stock 
that  constitutes  10  percent  of  the  voting  stock 
of  FCl  for  purposes  of  section  902(a).  The 
FCl  voting  stock  received  by  DC  in  the 
exchange  carries  voting  rights  in  FCl,  but  by 
agreement  of  the  parties  the  shares  entitle  the 
holder  to  dividends,  amounts  to  be  paid  on 
redemption,  and  amounts  to  be  paid  on 
liquidation,  that  are  to  be  determined  by 
reference  to  the  earnings  or  value  of  FC2  as 
of  the  date  of  such  event,  and  that  are 
affected  by  the  earnings  or  value  of  FCl  only 
if  FCl  becomes  insolvent  or  has  insufficient 
capital  surplus  to  pay  dividends. 

(ii)  Result.  Under  §  1.367(a)-3(b)(l),  DC 
will  not  be  subject  to  tax  under  section 
367(a)(1)  if  it  enters  into  a  gain  recognition 
agreement  with  respect  to  the  transfer  of  FC2 
stock  to  FCl.  Under  §  1.367(a)-3(b)(2),  the 
exchange  will  be  subject  to  the  provisions  of 
section  367(b)  and  the  regulations  thereunder 
to  the  extent  that  it  is  not  subject  to  tax  under 
section  367(a)(1).  Furthermore,  even  if  DC 
would  not  otherwise  be  required  to  recognize 
income  under  this  section,  the  Commissioner 
or  the  Commissioner's  delegate  may 
nevertheless  require  that  DC  include  the  $20 
section  1248  amount  in  income  as  a  deemed 
dividend  from  FC2  under  paragraph  (b)(2)(i) 
of  this  section. 

(3)  Certain  recapitalizations.  An 
exchange  pursuant  to  a  recapitalization 
under  section  368(a)(1)(E)  shall  be 
deemed  to  be  an  exchange  described  in 
this  paragraph  {b)(3)  if  the  following 
conditions  are  satisfied — 

(i)  During  the  24-nionth  period 
immediately  preceding  or  following  the 
date  of  the  recapitalization,  the 
corporation  that  undergoes  the 
recapitalization  (or  a  predecessor  of,  or 
successor  to,  such  corporation)  also 
engages  in  a  transaction  that  would  be 
described  in  paragraph  (b)(2){i)  of  this 
section  but  for  paragraph  (b){2)(i)(C)  of 
this  section,  either  as  the  foreign 


acquired  corporation  or  the  foreign 
acquiring  corporation;  a^id 
(li)  The  exchange  in  the 
recapitalization  is  described  in 
paragraph  {b)(2)(i)(C)  of  this  section. 

(c)  Exclusion  of  deemed  dividend 
from  foreign  personal  holding  company 
income — (1)  Rule.  In  the  event  the 
section  1248  amount  is  included  in 
income  as  a  deemed  dividend  by  a 
foreign  corporation  under  paragraph  (b) 
of  this  section,  such  deemed  dividend 
shall  not  be  included  as  foreign  personal 
holding  company  income  luider  section 
954(c). 

(2)  Example.  The  following  example 
illustrates  the  rule  of  this  paragraph  (c): 

Example — (i)  Facts.  FCl  is  a  foreign 
corporation  that  is  owned,  directly  and 
indirectly  (applying  the  ownership  rules  of 
section  958),  solely  by  foreign  persons.  DC  is 
a  domestic  corporation  that  is  unrelated  to 
FCl.  DC  owms  all  of  the  outstanding  stock  of 
FC2,  a  foreign  corporation.  FC2  owns  all  of 
the  outstanding  stock  of  FC3,  a  foreign 
corporation.  Under  §  1.367(b)-2(c)(l),  the 
section  1248  amount  attributable  to  the  stock 
of  FC3  held  by  FC2  is  $20.  In  a  reorganization 
described  in  section  368(a)(1)(B).  FCl 
acquires  from  FC2  all  of  the  stock  of  FC3  in 
exchange  for  FCl  voting  stock.  The  FCl 
voting  stock  received  by  FC2  does  not 
represent  more  than  50  percent  of  the  voting 
power  or  value  of  FCl 's  stock. 

(ii)  Result.  FCl  is  not  a  controlled  foreign 
corporation  immediately  after  the  exchange. 
Under  paragraph  (b)(1)  of  this  section,  FC2 
must  include  in  income,  as  a  deemed 
dividend  from  FC3,  the  section  1248  amount 
($20)  attributable  to  the  FC3  stock  that  FC2 
exchanged.  The  deemed  dividend  is  treated 
as  a  dividend  for  purposes  of  the  Internal 
Revenue  Code  as  provided  in  §  1.367(b)- 
2(e)(2);  however,  under  this  paragraph  (c)  the 
deemed  dividend  is  not  foreign  personal 
holding  company  income  to  FC2. 

(d)  Rules  for  subsequent  exchanges — 
(1)  In  general.  If  income  is  not  required 
to  be  included  under  paragraph  (b)  of 
this  section  in  a  section  367(b)  exchange 
described  in  paragraph  (a)  of  this 
section  (non-inclusion  exchange)  then, 
for  piuposes  of  applying  section  367(b) 
or  1248  to  subsequent  exchanges,  the 
determination  of  the  earnings  and 
profits  attributable  to  an  exchanging 
shareholder's  stock  received  in  the  non- 
inclusion  exchange  shall  include  a 
computation  that  refers  to  the 
exchanging  shareholder's  pro  rata 
interest  in  the  earnings  and  profits  of 
the  foreign  acquiring  corporation  (and, 
in  the  case  of  a  stock  transfer,  the 
foreign  acquired  corporation)  that 
accumulate  after  the  non-inclusion 
exchange,  as  well  as  its  pro  rata  interest 
in  the  earnings  and  profits  of  the  foreign 
acquired  corporation  that  accimiulated 
before  the  non-inclusion  exchange.  See 
also  section  1248(c)(2)(D)(ii).  The 
earnings  and  profits  attributable  to  the 


stock  received  by  an  exchanging 
shareholder  in  the  non-inclusion 
exchange  shall  not  include  any  earnings 
and  profits  of  the  foreign  acquiring 
corporation  that  accimiulated  before  the 
non-inclusion  exchange.  In  the  case  of 
a  non-inclusion  exchange  in  which  the 
exchanging  shareholder  is  a  foreign 
corporation,  this  paragraph  (d)(1)  shall 
also  apply  for  purposes  of  determining 
the  earnings  and  profits  attributable  to 
the  exchanging  foreign  corporation's 
shareholders,  as  well  as  for  purposes  of 
determining  the  earnings  and  profits 
attributable  to  the  exchanging  foreign 
corporation  when  applying  section 
964(e)  to  subsequent  sales  or  exchanges 
of  the  stock  of  the  foreign  acquiring 
corporation. 

(2)  Subsequent  dispositions  by  a 
foreign  acquiring  corporation.  In  the 
case  of  an  exchange  by  a  foreign 
acquiring  corporation  that  is  subject  to 
section  367(b)  or  964(e)  and  that  follows 
a  non-inclusion  exchange  (as  defined  in 
paragraph  (d)(1)  of  this  section),  the 
rules  of  paragraph  (d)(1)  of  this  section 
shall  not  apply.  However,  as  a  result  of 
such  a  subsequent  exchange, 
proportionate  reductions  shall  be  made 
to  the  earnings  and  profits  that 
accumulated  before  the  non-inclusion 
exchange  and  that  were  attributed  under 
paragraph  (d)(1)  of  this  section.  Such 
reductions  shall  be  made  without  regard 
to  whether  gain  is  recognized  on  the 
subsequent  sale  or  exchange. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1 — (i)  Facts.  DCl,  a  domestic 
corporation,  owns  all  of  the  outstanding 
stock  of  FCl ,  a  foreign  corporation.  DCl  has 
owned  all  of  the  stock  of  FCl  since  FCl's 
formation.  FCl  has  $20  of  earnings  and 
profits,  all  of  which  is  eligible  for  inclusion 
in  the  section  1248  amount  attributable  to 
DCl's  stock  in  FCl.  DC2,  a  domestic 
corporation,  owns  all  of  the  outstanding 
stock  of  FC2,  a  foreign  corporation.  DC2  has 
owned  all  of  the  stock  of  FC2  since  PC2's 
formation.  FC2  has  $40  of  earnings  and 
profits,  all  of  which  is  eligible  for  inclusion 
in  the  section  1248  amount  attributable  to 
DC2's  stock  in  FC2.  DCl  and  DC2  are 
unrelated.  In  a  reorganization  described  in 
section  368(a)(1)(B),  DCl  transfers  all  of  the 
stock  of  FCl  to  FC2  in  exchange  for  40 
percent  of  FC2  stock.  DCl  enters  into  a  five- 
year  gain  recognition  agreement  under  the 
provisions  of  §§  1.367(a)-3(b)  and  1.367(a)-« 
with  respect  to  its  transfer  of  FCl  stock  to 
FC2. 

(ii)  Result.  (A)  DCl's  transfer  of  FCl  to  FC2 
is  not  described  in  paragraph  (b)(l)(i),  (2)(i), 
or  (3)  of  this  section.  As  a  result,  DCl  is  not 
required  to  include  in  income  the  section 
1248  amount  attributable  to  its  FCl  stock  and 
the  rules  of  paragraph  (d)(1)  of  this  section 
apply.  Thus,  for  purposes  of  applying  section 
367(b)  or  1248  to  subsequent  exchanges  of 
FC2  stock,  the  determination  of  the  earnings 
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DCl's  stock  in  FCl  and  in  the  section  1248 
amount  attributable  to  FCl's  stock  in  FC3. 
Such  earnings  and  profits  are  similarly 
eligible  for  inclusion  as  a  dividend 
attributable  to  FCl's  stock  in  FC3  under 
section  964(e).  DC2,  a  domestic  corporation, 
owns  all  of  the  outstanding  stock  of  FC2,  a 
foreign  corporation.  DC2  has  owned  all  of  the 
stock  of  FC2  since  FC2's  formation.  FC2  has 
$40  of  earnings  and  profits,  all  of  which  is 
eligible  for  inclusion  in  the  section  1248 
amount  attributable  to  DC2's  stock  in  FC2. 
DCl  and  DC2  are  unrelated.  In  a 
reorganization  described  in  section 
368(a)(1)(B),  FCl  transfers  all  of  the  stock  of 
FC3  to  FC2  in  exchange  for  40  percent  of  FC2 
stock. 

(ii)  Result.  (A)  FCl's  transfer  of  FC3  to  FC2 
is  not  described  in  paragraph  (b)(l)(i),  (2)(i), 
or  (3)  of  this  section.  As  a  result,  FCl  is  not 
required  to  include  in  income  the  section 
1248  amount  attributable  to  its  FC3  stock  and 
the  rules  of  paragraph  (d)(1)  of  this  section 
apply.  Thus,  for  purposes  of  applying  section 
367(b)  or  1248  to  subsequent  exchanges  of 
FCl  stock,  the  determination  of  the  earnings 
and  profits  attributable  to  DCl's  stock  in  FCl 
will  include  a  computation  that  refers  to  40 
percent  of  the  post-reorganization  earnings 
and  profits  of  FC2  and  FC3,  and  that  refers 
to  100  percent  of  the  $20  of  pre- 
reorganization  earnings  and  profits  of  FC3. 
The  earnings  and  profits  attributable  to  FCl's 
stock  in  FC2  will  not  include  any  of  the  $40 
of  earnings  and  profits  accumulated  by  FC2 
prior  to  the  transaction.  Those  earnings  and 
profits  are  attributable  to  1X12  under  section 
1248.  For  purposes  of  applying  section  367(b) 
or  964(e)  to  subsequent  exchanges  of  FC2 
stock,  the  determination  of  the  earnings  and 
profits  attributable  to  FCl's  stock  in  FC2  will 
include  a  computation  that  refers  to  40 
percent  of  the  post-reorganization  earnings 
and  profits  of  FC2  and  FC3,  and  that  refers 
to  100  percent  of  the  $20  of  pre- 
reorganization  earnings  and  profits  of  FC3. 
The  earnings  and  profits  attributable  to  FCl's 
interest  in  FC2  do  not  include  any  of  the  $40 
of  earnings  and  profits  accumulated  by  FC2 
prior  to  the  transaction.  However,  paragraph 
(d)(1)  of  this  section  does  not  apply  for 
purposes  of  applying  section  367(b)  or  964(e) 
to  subsequent  exchanges  of  FC3  stock  by 
FC2.  For  these  purposes,  the  determination  of 
the  earnings  and  profits  attributable  to  FC2's 
stock  in  FC3  is  made  under  the  principles  of 
section  1248  and,  as  a  result,  includes  a 
computation  that  refers  to  the  $20  of  earnings 
and  profits  attributable  to  FC2's  section 
1223(2)  holding  period  in  the  FC3  stock. 

(B)  In  the  event  FC2  exchanges  FC3  stock 
in  a  transaction  that  is  subject  to  section 
367(b)  or  964(e),  a  proportionate  reduction 
must  be  made  to  the  $20  of  earnings  and 
profits  that  was  previously  attributed  under 
paragraph  (d)(1)  of  this  section  to  DCl's  stock 
in  FCl  (for  purposes  of  subsequent 
application  of  section  367(b)  or  1248)  as  well 
as  to  FCl's  stock  in  FC2  (for  purposes  of 
subsequent  application  of  section  367(b)  or 
964(e)).  Thus,  for  example,  if  FC2  sells  50 
percent  of  its  FC3  stock  (at  a  time  when  there 
have  been  no  other  reductions  that  affect  the 
$20  of  FC3  earnings  and  profits),  paragraph 
(d)(2)  of  this  section  requires  DCl  and  FCl 
to  proportionately  reduce  the  $20  of  earnings 


and  profits  that  was  previously  attributed  to 
their  FCl  and  FC2  stock,  respectively  (to 
$10).  These  reductions  occur  without  regard 
to  whether  FC2  recognizes  gain  on  its  sale  of 
FC3  stock. 

Par.  7.  Sections  1.367(b)-5  and 
1.367(b)-6  are  added  to  read  as  follows: 

§1.367(b)-5    Distributions  of  stock 
clescrit)ed  in  section  355. 

(a)  In  general — (1)  Scope.  This  section 
provides  rules  relating  to  a  distribution 
described  in  section  355  and  to  which 
section  367(b)  applies.  For  purposes  of 
this  section,  the  terms  distributing 
corporation,  controlled  corporation,  and 
distributee  have  the  same  meaning  as 
used  in  section  355  and  the  regulations 
thereunder. 

(2)  Treatment  of  distributees  as 
exchanging  shareholders.  For  piuposes 
of  the  section  367(b)  regulations,  all 
distributees  in  a  transaction  described 
in  paragraph  (b),  (c),  or  (d)  of  this 
section  shall  be  treated  as  exchanging 
shareholders  that  realize  income  in  a 
section  367(b)  exchange. 

(b)  Distribution  by  a  domestic 
corporation — (1)  General  rule.  In  a 
distribution  described  in  section  355,  if 
the  distributing  corporation  is  a 
domestic  corporation  and  the  controlled 
corporation  is  a  foreign  corporation,  the 
following  general  rules  shall  apply — 

(i)  If  the  distributee  is  a  corporation, 
then  the  controlled  corporation  shall  be 
considered  to  be  a  corporation;  and 

(ii)  If  the  distributee  is  an  individual, 
then,  solely  for  purposes  of  determining 
the  gain  recognized  by  the  distributing 
corporation,  the  controlled  corporation 
shall  not  be  considered  to  be  a 
corporation,  and  the  distributing 
corporation  shall  recognize  any  gain 
(but  not  loss)  realized  on  the 
distribution. 

(2)  Section  367(e)  transactions.  The 
rules  of  paragraph  (b)(1)  of  this  section 
shall  not  apply  to  a  foreign  distributee 
to  the  extent  gain  is  recognized  under 
section  367(e)(1)  and  the  regulations 
thereunder. 

(3)  Determining  whether  distributees 
are  individuals.  All  distributees  in  a 
distribution  described  in  paragraph 
(b)(1)  of  this  section  are  presumed  to  be 
individuals.  However,  the  shareholder 
identification  principles  of  §  1.367(e)- 
1(d)  (including  the  reporting  procedures 
in  §  1.367(e}-l(d)(2)  and  (3))  shall  apply 
for  purposes  of  rebutting  this 
presumption. 

(4)  Applicable  cross-references.  For 
rules  with  respect  to  a  distributee  that 
is  a  partnership,  trust  or  estate,  see 

§  1.367(b)-2(k).  For  additional  rules 
relating  to  a  distribution  of  stock  of  a 
foreign  corporation  by  a  domestic 
corporation,  see  section  1248(f)  and  the 
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regulations  thereunder.  For  additional 
rules  relating  to  a  distribution  described 
in  section  355  by  a  domestic  corporation 
to  a  foreign  distributee,  see  sectidn 
367(e)(1)  and  the  regulations    "^^^ 
thereunder. 

(c)  Pro  rata  distribution  by  a 
controlled  foreign  corporation — (1) 
Scope.  This  paragraph  (c)  applies  to  a 
distribution  described  in  section  355  in 
which  the  distributing  corporation  is  a 
controlled  foreign  corporation  and  in 
which  the  stock  of  the  controlled 
corporation  is  distributed  pro  rata  to 
each  of  the  distributing  corporation's 
shareholders. 

(2)  Adjustment  to  basis  in  stock  and 
income  inclusion.  If  the  distributee's 
postdistribution  amoiuit  (as  defined  in 
paragraph  (e)(2)  of  this  section)  with 
respect  to  the  distributing  or  controlled 
corporation  is  less  than  the  distributee's 
predistribution  amount  (as  defined  in 
paragraph  {e)(l)  of  this  section)  with 
respect  to  such  corporation,  then  the 
distributee's  basis  in  such  stock 
immediately  after  the  distribution 
(determined  under  the  normal 
principles  of  section  358)  shall  be 
reduced  by  the  amount  of  the  difference. 
However,  the  distributee's  basis  in  such 
stock  shall  not  be  reduced  below  zero, 
and  to  the  extent  the  foregoing 
reduction  would  have  reduced  basis 
below  zero,  the  distribute^  shall  instead 
include  such  amount  in  income  as  a 
deemed  dividend  from  such 
corporation. 

(3)  Interaction  with§  1.367(b)-2(e)(3)(ii) 
The  basis  increase  provided  in 

§  1.367(b)-2(e)(3)(ii)  shall  not  apply  to  a 
deemed  dividend  that  is  included  in 
income  pursuant  to  paragraph  (c)(2)  of 
this  section. 

(4)  Basis  redistribution.  If  a  distributee 
reduces  the  basis  in  the  stock  of  the 
distributing  or  controlled  corporation 
(or  has  an  inclusion  with  respect  to  such 
stock)  imder  paragraph  (c)(2)  of  this 
section,  the  distributee  shall  increase  its 
basis  in  the  stock  of  the  other 
corporation  by  the  amoimt  of  the  basis 
decrease  (or  deemed  dividend 
inclusion)  required  by  paragraph  (c)(2) 
of  this  section.  However,  the 
distributee's  basis  in  such  stock  shall 
not  be  increased  above  the  fair  market 
value  of  such  stock  and  shall  not  be 
increased  to  the  extent  the  increase 
diminishes  the  distributee's 
postdistribution  amount  with  respect  to 
such  corporation. 

(d)  Non-pro  rata  distribution  by  a 
controlled  foreign  corporation — (1) 
Scope.  This  paragraph  (d)  applies  to  a 
distiibution  described  in  section  355  in 
which  the  distributing  corporation  is  a 
controlled  foreign  corporation  and  in 
which  the  stock  of  the  controlled 


corporation  is  not  distributed  pro  rata  to 
each  of  the  distributing  corporation's 
shareholders. 

(2)  Treatment  of  certain  shareholders 
as  distributees.  For  purposes  of  the 
section  367(b)  regulations,  all  persons 
owming  stock  of  the  distributing 
corporation  inunediately  after  a 
transaction  described  in  paragraph 
(d)(1)  of  this  section  shall  be  treated  as 
distributees  of  such  stock.  For  other 
applicable  rules,  see  paragraph  (a)(2)  of 
this  section. 

(3)  Inclusion  of  excess  section  1248 
amount  by  exchanging  shareholder.  If 
the  distributee's  postdistribution 
amoimt  (as  defined  in  paragraph  (e)(2) 
of  this  section)  with  respect  to  the 
distribiiting  or  controlled  corporation  is 
less  than  the  distributee's 
predistribution  amount  (as  defined  in 
paragraph  (e)(1)  of  this  section)  with 
respect  to  such  corporation,  then  the 
distributee  shall  include  in  income  as  a 
deemed  dividend  the  amoimt  of  the 
difference.  For  purposes  of  this 
paragraph  (d)(3),  if  a  distributee  owns 
no  stock  in  the  distributing  or  controlled 
corporation  immediately  after  the 
distribution,  the  distributee's 
postdistribution  amount  with  respect  to 
such  corporation  shall  be  zero. 

(4)  Interaction  with  §  1.367(b)— 
2(e)(3}(ii)—{i)  Limited  application.  The 
basis  increase  provided  in  §  1.367(b) — 
2(e)(3)(ii)  shall  apply  to  a  deemed 
dividend  that  is  included  in  income 
pursuant  to  paragraph  (d)(3)  of  this 

.  section  only  to  the  extent  that  such  basis 
increase  does  not  increase  the 
distributee's  basis  above  the  fair  market 
value  of  such  stock  and  does  not 
diminish  the  distributee's 
postdistribution  amount  with  respect  to 
such  corporation. 

(ii)  Interaction  with  predistribution 
amount.  For  purposes  of  this  paragraph 
(d),  the  distributee's  predistribution 
amount  (as  defined  in  paragraph  (e)(1) 
of  this  section)  shall  be  determined 
without  regard  to  any  basis  increase 
permitted  under  paragraph  (d)(4)(i)  of 
this  section. 

(e)  Definitions — (1)  Predistribution 
amount.  For  purposes  of  this  section, 
the  predistribution  amount  with  respect 
to  a  distributing  or  controlled 
corporation  is  the  distributee's  section 
1248  amount  (as  defined  in  §  1.367(b>— 
2(c)(1))  computed  immediately  before 
the  distribution  (and  after  any  section 
368(a)(1)(D)  transfer  connected  with  the 
section  355  distribution),  but  only  to  the 
extent  that  such  amount  is  attributable 
to  the  distributing  corporation  and  any 
corporations  controlled  by  it 
immediately  before  the  distribution  (the 
distributing  group)  or  the  controlled 
corporation  and  any  corporations 


controlled  by  it  immediately  before  the 
distribution  (the  controlled  group),  as 
the  case  may  be,  under  the  principles  of 
§§1.1248-l(d)(3),  1.1248-2  and  1.1248- 
3.  However,  the  predistribution  amount 
with  regard  to  the  distributing  group 
shall  be  computed  without  taking  into 
account  the  distributee's  predistribution 
amount  with  respect  to  the  controlled 
group. 

(2)  Postdistribution  amount.  For 
purposes  of  this  section,  the 
postdistribution  amount  with  respect  to 
a  distributing  or  controlled  corporation 
is  the  distributee's  section  1248  amount 
(as  defined  in  §  1.367(b)-2(c)(l))  with 
respect  to  such  stock,  computed 
immediately  after  the  distribution  (but 
without  regard  to  paragraph  (c)  or  (d)  of 
this  section  (whichever  is  applicable)). 
The  postdistribution  amount  under  this 
paragraph  (e)(2)  shall  be  computed 
before  taking  into  account  the  effect  (if 
any)  of  any  inclusion  under  section 
356(a)  or  (b). 

(f)  Exclusion  of  deemed  dividend  from 
foreign  personal  holding  company 
income.  In  the  event  an  amount  is 
included  in  income  as  a  deemed 
dividend  by  a  foreign  corporation  under 
j^agraph  (c)  or  (d)  of  this  section,  such 
deemed  dividend  shall  not  be  included 
as  foreign  personal  holding  company 
income  under  section  954(c). 

(g)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1 — (i)  Facts.  USS,  a  domestic 
corporation,  owns  40  percent  of  the 
outstanding  stock  of  FD,  a  controlled  foreign 
corporation  (CFC).  USS  iias  owned  the  slock 
since  FD  was  incorporated,  and  FD  has 
always  been  a  CFC.  USS  has  a  basis  of  $80 
in  its  FD  stock,  which  has  a  fair  market  value 
of  $200.  FD  owns  100  percent  of  the 
outstanding  stock  of  FC,  a  foreign 
corporation.  FD  has  owned  the  stock  since 
FC  was  incorporated.  Neither  FD  nor  FC  own 
stock  in  any  other  corporation.  FD  has 
earnings  and  profits  of  $0  and  a  fair  market 
value  of  $250  (not  considering  its  ownership 
of  FC).  FC  has  &<irnings  and  profits  of  $300, 
none  of  which  is  described  in  section 
1248(d),  and  a  fair  market  value  of  $250.  In 
a  pro  rata  distribution  described  in  section 
355.  FD  distributes  to  USS  stock  in  FC  worth 
$100;  thereafter,  USS's  FD  stock  is  worth 
$100  as  well. 

(ii)  Result — (A)  FD's  distribution  is  a 
transaction  described  in  paragraph  (c)(1)  of 
this  section.  Under  paragraph  (c)(2)  of  this 
section,  USS  must  compare  its 
predistribution  amounts  with  respect  to  FD 
and  FC  to  its  respective  postdistribution 
amounts.  Under  paragraph  (e)(1)  of  this 
section,  USS's  predistribution  amount  with 
respect  to  FD  or  FC  is  its  section  1248 
amount  computed  immediately  before  the 
distribution,  but  only  to  the  extent  such 
amount  is  attributable  to  FD  or  FC.  Under 
§  1.367(b)-2(c)(l),  USS's  section  1248 
amount  computed  immediately  before  the 
distribution  is  $120,  all  of  which  is 
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profits  of  $500,  none  of  which  is  described 
in  section  1248(d),  and  a  fair  market  value  of 
$750.  In  a  non-pro  rata  distribution  described 
in  section  355,  FD  distributes  all  of  the  stock 
of  FC  to  USS2  in  exchange  for  USS2's  FD 
stock. 

(ii)  Result — (A)  FD's  distribution  is  a 
transaction  described  in  paragraph  (d)(1)  of 
this  section.  Under  paragraph  (d)(2)  of  this 
section,  USSl  is  considered  a  distributee  of 
FD  stock.  Under  paragraph  (d)(3)  of  this 
section,  USSl  and  USS2  must  compare  their 
predistribution  amounts  with  respect  to  FD 
and  FC  stock  to  their  respective 
postdistribution  amounts.  Under  paragraph 
(e)(1)  of  this  section,  USSl's  predistribution 
amount  with  respect  to  FD  or  FC  is  USSl's 
section  1248  amount  computed  immediately 
before  the  distribution,  but  only  to  the  extent 
such  amount  is  attributable  to  FD  or  FC. 
USS2's  predistribution  amount  is  determined 
in  the  same  manner.  Under  §  1.367(b)-2(c)(l), 
USSl  and  USS2  each  have  a  section  1248 
amount  computed  immediately  before  the 
distribution  of  $250,  all  of  which  is 
attributable  to  FC.  Thus,  USSl  and  USS2 
each  have  a  predistribution  amount  with 
respect  to  FD  of  $0,  and  each  have  a 
predistribution  amount  with  respect  to  FC  of 
$250.  These  amounts  are  computed  as 
follows:  If  either  USSl  or  USS2  had  sold  its 
FD  stock  immediately  before  the  transaction, 
it  would  have  recognized  $250  of  gain  ($750 
fair  market  value — $500  basis).  All  of  the  gain 
would  have  been  treated  as  a  dividend  under 
section  1248,  and  all  of  the  section  1248 
amount  would  have  been  attributable  to  FC 
(based  on  USSl's  and  USS2's  pro  rata  shares 
of  FC's  earnings  and  profits  (50  percent  x 
$500)). 

(B)  Under  paragraph  (dK3)  of  this  section, 
a  distributee  that  owns  no  stock  in  the 
distributing  or  controlled  corporation 
immediately  after  the  distribution  has  a 
postdistribution  amount  with  regard  to  that 
stock  of  zero.  Accordingly,  USS2  has  a 
postdistribution  amount  of  $0  with  respect  to 
FD  and  USSl  has  a  postdistribution  amount 
of  $0  with  respect  to  FC.  Under  paragraph 
(e)(2)  of  this  section,  USSl's  postdistribution 
amount  with  respect  to  FD  is  its  section  1248 
amount  with  respect  to  such  corporation, 
computed  immedfately  after  the  distribution 
(but  without  regard  to  paragraph  (d)  of  this 
section).  USS2's  postdistribution  amount 
with  respect  to  FC  is  determined  in  the  same 
manner.  Under  §  1.367(b)-2(c)(l),  USSl's 
section  1248  amount  computed  immediately 
after  the  distribution  with  respect  to  FD  is  $0 
and  USS2's  section  1248  amount  computed 
immediately  after  the  distribution  with 
respect  to  FC  is  $250.  These  amounts,  which 
are  USSl's  and  USS2's  postdistribution 
amounts,  are  computed  as  follows:  After  the 
non-pro  rata  distribution,  USSl  owns  all  the 
stock  of  FD  and  USS2  owns  all  the  stock  of 
FC.  If  USSl  sold  its  FD  stock  immediately 
after  the  distribution,  none  of  the  resulting 
$250  gain  ($750  fair  market  value  $500  basis) 
would  be  treated  as  a  dividend  under  section 
1248.  If  USS2  sold  its  FC  stock  immediately 
after  the  distribution,  it  would  have  a  $250 
gain  ($750  fair  market  value — $500  basis),  all 
of  which  would  be  treated  as  a  dividend 
under  section  1248. 

(C)  The  income  inclusion  rule  of  paragraph 
(d)(3)  of  this  section  applies  to  the  extent  of 


any  difference  between  USSl's  and  USS2's 
postdistribution  and  predistribution 
amounts.  In  the  case  of  USS2,  there  is  no 
difference  between  the  two  amounts  with 
respect  to  either  FD  or  FC  and,  as  a  result, 
no  income  inclusion  is  required.  In  the  case 
of  USSl,  there  is  no  difference  between  the 
two  amounts  with  respect  to  its  FD  stock. 
However,  USSl 's  postdistribution  amount 
with  respect  to  FC  is  $250  less  than  its 
predistribution  amount.  Accordingly,  under 
paragraph  (d)(3)  of  this  section,  USSl  is 
required  to  include  $250  in  income  as  a 
deemed  dividend.  Under  §  1.367(b)-2(e)(2). 
the  $250  deemed  dividend  is  considered  as 
having  been  paid  by  FC  to  FD,  and  by  FD  to 
USSl,  immediately  prior  to  the  distribution. 
This  deemed  dividend  increases  USSl's  basis 
in  FD  ($500  +  $250  =  $750). 

§  1 .367(b)-6    Effective  dates  and 
coordination  rules. 

(a)  Effective  date — (1)  In  general. 
Sections  1.367{b)-l  through  1.367(b)-5, 
and  this  section,  apply  to  section  367(b) 
exchanges  that  occur  on  or  after 
February  23,  2000. 

(2)  Exception.  A  taxpayer  may, 
however,  elect  to  have  §§  1.367{b)-l 
through  1.367(b)-5,  and  this  section, 
apply  to  section  367(b)  exchanges  that 
occur  (or  occxured)  before  February  23, 
2000,  if  the  due  date  for  the  taxpayer's 
timely  filed  Federal  tax  retvun 
(including  extensions)  for  the  taxable 
year  in  which  the  section  367(b) 
exchange  occurs  (or  occurred)  is  after 
February  23,  2000.  The  election  under 
this  paragraph  (a)(2)  will  be  valid  only 
if— 

(i)  The  electing  taxpayer  makes  the 
election  on  a  timely  filed  section  367(b) 
notice; 

(ii)  In  the  case  of  an  exchanging 
shareholder  that  is  a  foreign 
corporation,  the  election  is  made  on  the 
section  367(b)  notice  that  is  filed  by 
each  of  its  shareholders  listed  in 
§1.367(b)-l(c)(3)(ii);and 

(iii)  The  electing  taxpayer  provides 
notice  of  the  election  to  all  corporations 
(or  their  successors  in  interest)  whose 
earnings  and  profits  are  affected  by  the 
election  on  or  before  the  date  the  section 
367(b)  notice  is  filed. 

(b)  Certain  recapitalizations  described 
in  §  1 .367(b)-4(b)(3).  In  the  case  of  a 
recapitalization  described  in  §  1.367(b)- 
4(b)(3)  that  occiured  prior  to  July  20, 
1998,  the  exchanging  shareholder  shall 
include  the  section  1248  amoimt  on  its 
tax  return  for  the  taxable  year  that 
includes  the  exchange  described  in 

§  1.367(b)-4(b)(3)(i)  (and  not  in  the 
taxable  year  of  the  recapitalization), 
except  that  no  inclusion  is  required  if 
both  the  recapitalization  and  the 
exchange  described  in  §  1.367(b)- 
4(b)(3)(i)  occurred  prior  to  July  20, 1998. 

(c)  Use  of  reasonable  method  to 
comply  with  prior  published  guidance — 
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(1)  Prior  exchanges.  The  taxpayer  may 
use  a  reasonable  method  to  comply  with 
the  following  prior  published  guidance 
to  the  extent  such  guidance  relates  to 
section  367(b):  Notice  88-71  (1988-2 
C.B.  374);  Notice  89-30  (1989-1  C.B. 
670);  and  Notice  89-79  (1989-2  C.B. 
392)  (see  §  601.601(d)(2)  of  this  chapter). 
This  rule  applies  to  section  367(b) 
exchanges  that  occur  (or  occurred) 
before  February  23,  2000,  or,  if  a 
taxpayer  makes  the  election  described 
in  paragraph  (a)(2)  of  this  section,  for 
section  367(b)  exchanges  that  occur  (or 
occiured)  before  the  date  described  in 
paragraph  (a)(2)  of  this  section.  This 
rule  also  applies  to  section  367(b) 
exchanges  and  distributions  described 
in  paragraph  (d)  of  this  section. 

(2)  Future  exchanges.  Section  367(b) 
exchanges  that  occur  on  or  after 
February  23,  2000,  (or,  if  a  taxpayer 
makes  the  election  described  in 
paragraph  (a)(2)  of  this  section,  for 
section  367(b)  exchanges  that  occur  on 
or  after  the  date  described  in  paragraph 
{a)(2)  of  this  section)  are  governed  by 
the  section  367(b)  regulations  and,  as  a 
result,  paragraph  (c)(1)  of  this  section 
shall  not  apply. 

(d)  Effect  of  removal  of  attribution 
rules.  To  the  extent  that  the  rules  under 
§§  7.367(b)-9  and  7.367(b)-10(h)  of  this 
chapter,  as  in  effect  prior  to  February 
23,  2000  (see  26  CFR  part  1,  revised  as 
of  April  1,  1999).  attributed  earnings 
and  profits  to  the  stock  of  a  foreign 
corporation  in  connection  with  an 
exchange  described  in  section  351,  354, 
355,  or  356  before  February  23,  2000, 
the  foreign  corporation  shall  continue  to 
be  subject  to  the  rules  of  §  7.367(b)-12 
of  this  chapter  in  the  event  of  any 
subsequent  exchanges  and  distributions 
with  respect  to  such  stock, 
notwithstanding  the  fact  that  such 
subsequent  exchange  or  distribution 
occurs  on  or  after  the  effective  date 
described  in  peiragraph  (a)  of  this 
section. 

§§  1 .367(b)-7  through  1 .367(b)-9 
[Removed] 

Par.  8.  Sections  1.367(b)-7  through 
1.367(b)-9  are  removed. 

Par.  9.  Section  1.381(b)-l,  paragraph 
(a)(1),  the  second  sentence  is  amended 
by  removing  the  reference  "7.367(b)- 
1(e)"  and  adding  "1.367(b)-2(f)"  in  its 
place. 

PART  7— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE  TAX 
REFORM  ACT  OF  1876 

Par.  10.  The  authority  citation  for  part 
7  is  amended  by  removing  the  entries 
for§§7.367(b)-l,  7.367(b)-2.  7.367(b)- 
3,  7.367(b)-4,  7.367{b>-5,  7.367(b)-6, 


7.367{b)-7,  7.367(b)-8,  7.367(b)-9, 
7.367(b)-10,  7.367(b)-ll,  and  7.367(b)- 
13;  and  continues  to  read  in  peirt  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par,  11.  Sections  7.367(b)-l  through 
7.367(b)-ll  and  7.367(b)-13  are 
removed  as  of  February  23,  2000. 

Par.  12.  Section  7.367(b)-12  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  7.367(b)-1 2    Subsequent  treatment  of 
amounts  attributed  or  included  in  Income 
(temporary). 

(a)  Application.  This  section  applies 
to  distributions  with  respect  to,  or  a 
disposition  of,  stocks 

(1)  To  which,  in  connection  with  an 
exchange  occurring  before  February  23, 
2000,  an  amoimt  has  been  attributed 
pursuant  to  §  7.367(b)-9  or  7.367(b)-10 
(as  in  effect  prior  to  February  23,  2000; 
see  26  CFR  Part  1  revised  as  of  April  1, 
1999);  or 

(2)  In  respect  of  which,  before 
February  23,  2000,  an  amount  has  been 
included  in  income  or  added  to  earnings 
and  profits  pursuant  to  §  7.367(b)-7  or 
7.367(b)-10  (as  in  effect  prior  to 
February  23,  2000);  see  26  CFR  Part  1 
revised  as  of  April  1, 1999). 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  13.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  12.  In  §602.101,  paragraph  (b)  is 
amended  in  the  table  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

§602.101    0MB  Control  numbers. 


(b)*  *  * 

SeTd'en^tlfi^^nS       Current  0MB  control 
described 


1.367(bH  1545-1271 


John  M.  Dalrymple, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  December  22,  1999. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  t tie  Treasury. 
|FR  Doc.  00-1377  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  4S3O-01-U 


POSTAL  SERVICE 

39  CFR  Part  111 

Barcode  Requirements  for  Special 
Services  Labels 

agency:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  Postal  Service  has 
redesigned  the  following  special 
services  forms  and  labels:  PS  Form 
3800,  Receipt  for  Certified  Mail;  PS 
Form  381 3-P.  Receipt  for  Insured 
Mail — Domestic — International;  PS 
Form  8099,  Receipt  for  Recorded 
Delivery;  Label  200,  Registered  Mail; 
and  PS  Form  3804,  Return  Receipt  for 
Merchandise.  In  addition  to  the  current 
Optical  Character  Reader  font  on  the 
labels,  the  Postal  Service  is  placing 
formatted  barcodes.  The  USS-128 
Subset  A  format  barcode  will  be  used  on 
all  USPS-printed  retail  labels  for 
insured  mail,  recorded  delivery  mail, 
and  registered  mail.  The  USS  Code  128 
Subset  C  format  will  be  used  on  all 
USPS-printed  retail  labels  for  certified 
mail  and  retiun  receipt  for  merchandise. 
Customer-generated  labels  for  these 
services  will  be  either  USS  Code  128  or 
USS  I  2  of  5  barcode  format.  Vendors 
and  mailers  preparing  customer- 
generated  labels  will  be  required  to 
comply  with  these  requirements  for 
special  service  labels  by  June  10,  2000. 
This  final  rule  sets  forth  the  new 
Domestic  Mail  Manual  (DMM)  and 
International  Mail  Manual  (IMM) 
language. 

DATES:  Effective  January  24.  2000.  All 
parties  must  comply  with  this  final  rule 
by  Jime  10,  2000. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Mary  Shriver,  (202)  268-6554. 
SUPPLEMENTARY  INFORMATION:  On 
October  6,  1999,  the  Postal  Service 
published  in  the  Federal  Register  a 
proposed  rule  seeking  public  conunent 
on  a  proposal  to  require  barcodes  on 
special  services  labels.  The  Postal 
Service  received  responses  from  mailers 
offering  conunents,  but  only  on  the 
technical  specifications  in  the  proposed 
rule.  Five  comments  were  submitted  on 
label  dimensions  and  sizes,  four 
concemed  printing  specifics,  two 
expressed  uncertainty  about  the 
required  label  stock,  nine  inquired  on 
barcode  specifics,  and  three  sought 
clarification  of  compliance  procedures. 
In  order  to  address  the  highly  specific 
nature  of  comments  received  regarding 
the  technical  specifications  of  barcodes 
for  the  new  special  services  labels,  the 
Postal  Service  is  responding  to  each 
respondent's  comments  or  concerns 
individually  by  letter. 
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This  final  nile  gives  notice  of 
classification  changes  to  implement 
barcoded  spe<  ial  services  labels.  The 
Postal  Service  has  invested  in  an 
information  U  chnology  infi^structure 
that  includes  he  capability  to  scan 
barcodes  upoi  i  delivery.  To  maximize 
the  cost-effect  veness  of  this 
infrastructure  and  to  achieve  long- 
standing goali  for  improved  customer 
information  n  anagement,  the  Postal 
Service  has  in  iplemented  a  barcode 
system  for  spt  cific  special  services  like 
the  one  for  De  ivery  Confirmation  and 
Signature  Cor  firmation  services.  The 
affected  speci  il  services  include 
certified  mail,  insured  mail,  recorded 
delivery  mail,  registered  mail,  and 
return  receipt  for  merchandise.  The 
infrastructure  will  be  used  as  part  of  the 
Postal  Service  plan  to  optically  scan  and 
electronically  store  recipient  signatures. 
The  new  retai  label  deployment  for 
these  special  i  ervices  began  in  January' 
2000. 

Barcodes  oi .  special  services  labels 
will  be  scann(  d  at  acceptance  and  at 
deliveryj  and  m  electronic  record  will 
be  created  for  each  mailpiece.  If  the 
customer  is  m  )t  home  to  sign  for 
delivery,  the  (  arrier  will  leave  a  PS 
Form  3849,  D  ;livery  Notification/ 
Reminder/Re(  eipt,  to  inform  the 
customer  that  a  mailpiece  is  waiting  for 
pickup  at  the  ocal  office.  The  barcoded 
mailpiece  wil  be  scanned  as  an 
attempted  delivery. 

Mailers  ma  r  use  either  of  these 
special  servicjs  label  options: 

a.  USPS-prin  ed  forms  obtained  from  a  post 
office  at  no  cha  -ge. 

b.  Privately  p  rinted  forms  that  are  nearly- 
identical  in  des  ign  to  USPS-printed  special 
services  forms  as  authorized  by  USPS). 
Privately  print*  d  barcoded  labels  must  meet 
the  requiremen  s  in  Publication  109,  Special 
Services  Techn  cal  Guide. 


Vendors  or 
printed  labels 
certification 
National 
(NCSC),  as 
To  receive 
label  produc^ 
evaluation 
includes  20 
by  each  print 
device  to  be 
Barcode 
Customer  Su 
Parkway  Ste 
0001. 


cfl 


and 


producers  of  privately 
will  need  to  receive 
their  labels  from  the 
Cuslbmer  Support  Center 
described  in  Publication  109. 
certification,  a  vendor  or 
must  supply  for 
approval  a  sample  that 
b  u-coded  labels  generated 

ng  process  or  printing 
I  sed.  The  sample  is  sent  to: 
Certyication,  National 

port  Center,  6060  Primacy 
01,  Memphis  TN  38188-" 


In  the  event  that  barcode  print  quality 
falls  out  of  tolerance  on  privately 
printed  labels  after  approval  has  been 
granted,  the  vendor  or  label  producer 
will  be  contacted  by  USPS,  and  an  effort 
will  be  made  to  jointly  resolve  the 
problem.  Should  circumstances  warrant, 
the  printing  and  use  of  mailer-printed 
labels  may  be  discontinued  until  a 
vendor  or  label  producer's  printer(s)  is 
re-certified. 

Publication  109,  Special  Services 
Technical  Guide,  has  been  created  to 
provide  greater  detail  for  label 
specifications,  barcode  symbology,  label 
certification,  and  service  type  codes, 
instead  of  adding  such  specifications  to 
the  DMM,  as  proposed  October  6,  1999. 
Publication  109  has  been  developed  to 
provide  mailers  with  a  handbook 
containing  detailed  information  on  how 
to  produce  their  own  special  services 
barcoded  labels.  Private  printers 
producing  special  services  labels  must 
adhere  to  the  standards  set  forth  by  the 
U.S.  Postal  Service  and  found  in 
Publication  109. 

For  the  reasons  discussed  above,  the 
Postal  Service  is  not  amending  the 
DMM  with  respect  to  the  technical 
specifications  included  in  the  October  6 
proposed  rule.  Instead,  the  Postal 
Service  hereby  adopts  the  following 
amendments  to  the  Domestic  Mail 
Manual  and  International  Mail  Manual 
(IMM),  which  are  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  Part  111). 

PART1 11— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a),  39  U.S.C.  101. 
401.  403,  404.  414,  3001-3011.  3201-3219, 
3403-3406.  3621.  3626,  5001. 

2.  Amend  the  following  sections  of 
the  Domestic  Mail  Manual  (DMM)  as  set 
forth  below: 

S    SPECIAL  SERVICES 

***** 

S900    Special  Postal  Services 

5910  Security  and  Accountability 

59 1 1  Registered  Mail 

***** 

3.0    MAILING 


3.4    Label  200 

(Amend  3.4  to  include  new  barcode 
requirements  to  read  as  follows:) 

Registered  mail  must  bear  a  barcoded 
red  Label  200  (see  Exhibit  3.4).  The 
label  must  be  placed  above  the  delivery 
address  and  to  the  right  of  the  return 
address,  or  to  the  left  of  the  delivery 
address  on  parcels.  Any  large-volume 
mailer  can  obtain  Label  200  in  rolls  of 
100. 


ER24JA00.000 


(Redesignate  current  3.5  through  3.9 
as  3.6  through  3.10.  Insert  new  3.5  to 
read  as  follows:) 

3.5    Privately  Printed  Label  200 

If  authorized,  a  mailer  may  use  a 
privately  printed  Label  200,  Registered 
Mail,  for  domestic  mail  only.  Privately 
printed  labels  must  be  nearly  identical 
in  design  and  color  to  the  USPS  form, 
with  a  barcode  and  human-readable 
numbers  that  meet  USPS  specifications 
in  Publication  109.  A  minimum  of  three 
preproduction  samples  must  be 
submitted  to  the  business  mail  entry 
manager  serving  the  mailer's  location 
for  review  by  the  mailpiece  design 
analyst.  Once  approved,  the  mailer  must 
print  sample  labels  with  barcodes  to  be 
certified  under  the  technical 
requirements  in  Publication  109. 


S912    Certified  Mail 


2.0    MAILING 


2.3     Form  3800 

(Amend  2.3  to  include  barcode 
requirements  to  read  as  follows:) 

Certified  mail  must  bear  a  barcoded 
green  Form  3800,  Receipt  for  Certified 
Mail  (see  Exhibit  2.3).  The  label  part  of 
the  form  must  be  placed  above  the 
delivery  address  and  to  the  right  of  the 
return  address,  or  to  the  left  of  the 
delivery  address  on  parcels. 
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Exhibit  2.3    Certified  Mail  Label 


to  U1 

r-  n- 

o  a 

-0  -a 


□  a 
a  a 
a  a 

□  a 
ru  ru 


U.S.  Postal  Service 
CERTIFIED  MAIL  RECEIPT 

(Domestic  Mail  Only:  No  Insurance  Covcr.ige  Provided) 


ArtirU"*  Sent  To: 


Postage 

Cartm«dF«a 

R6tufn  R6C6ipt  Foe 
(Endonamant  Required) 

RasMctad  0««very  Fee 
(Endoraement  Requwad) 

Tbtsi  Postaga  &  Faaa 


nj    nj  I  Nam  (Ptamam  Print  Clamrfy)  (To  bm  eompMud  by  malltr) 

m  m 


IT  0- 

r  tr 

□  a 

r-  r- 


Stnat,  Apt.  No.;  or  PO  Box  No. 


City,  Stato,  ZIP*  4 


PS  Form  3800.  July  1999 


See  Reverse  for  Instructions 


2.4    Privately  Printed  Form  3800 

(Amend  2.4  by  adding  requirements 
for  privately  printed  Form  3800  to  read 
as  follows:) 

If  authorized,  a  mailer  may  use  a 
privately  printed  Form  3800,  Receipt  for 
Certified  Mail.  The  privately  printed 
form  must  be  nearly  identical  in  design, 
color,  and  fluorescent  properties  to  the 
USPS  form  with  a  barcode  and  human 
readable  numbers  that  meet  the  USPS 
specifications  in  Publication  109.  A 
minimum  of  three  preproduction 
samples  must  be  submitted  to  the 
business  mail  entry  manager  serving  the 
mailer's  location  for  review  by  the 
mailpiece  design  analyst.  Once 
approved,  the  mailer  must  print  sample 


labels  with  barcodes  to  be  certified 
under  the  technical  requirements  in 
Publication  109. 

***** 

S913    Insured  Mail 

***** 

2.0    MAIUNG 


2.3 
P 


Markings  and  Use  of  Form  3813- 


The  treatment  of  parcels  is 
determined  by  the  insurance  amount: 

a.  Insured  for  $50  or  less:  Each**f)arcel 
must  be  stamped  on  the  address  side 
with  an  elliptical  insm«d  marking  as 


shown  in  Exhibit  2.3.  This  marking 
must  be  placed  above  the  delivery 
address  and  to  the  right  of  the  return 
address. 

b.  Insiu«d  for  more  than  $50:  Each 
parcel  must  have  barcoded  Form  3813- 
P,  Receipt  for  Insured  Mail,  shown  in 
Exhibit  2.3,  affixed  above  the  delivery 
address  and  to  the  right  of  the  retiun 
address.  Form  381 3-P  must  not  be  used 
for  parcels  insured  for  $50  or  less. 

c.  All  insiu^d  parcels,  regardless  of 
insurance  amount,  must  be  postmarked 
luiless  a  postage  meter  stamp  or  permit 
imprint  is  used  to  pay  postage. 

Exhibit  2.3  Insiuance  Endorsements, 
Form  381 3-P 
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2.4    Private 


(Amend  2, 
for  privately 
read  as  folloVvs: 


If 
privately 
for  Insured 
The  privatel  r 
nearly  i 
the  USPS 
human 
USPS 

A  minimum 
Scunples 
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Exhibit  2,3    Insurance  Endorsements,  Form  3813-P 
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U.S.  Postal  Service 
INSURED  MAIL  RECEIPT 

Ar>;rl..  S-nl  To 

Postage 

S 

OFragito  D  LiquMl 
OPerishable 

<nsurvK:«Fee 

Ineurance  Coverage: 

Rmtncted  Oslivery 

(Domestic  Onty) 

(Endofsemeot  Required) 

Special  Handling 

Postmartt 

Return  Recetot  Fee 

(except  'or  Canada) 

(Endofsement  Required) 

Here 

Total  Postage  A  Fees 

$ 

Name  (Ptoase  Pnnf  Ctoarty  -  To  be  complalea  by  maileo 


Street.  Apt.  No.orPO  Box  No. 


City.  State.  ZIP'-i  Country 


y  Printed  Form  3813-P 


i  by  adding  requirements 
printed  Form  3813-P  to 


authoriz  id,  a  mailer  may  use  a 

pri  ited  Form  3813-P,  Receipt 
for  domestic  mail  only, 
printed  form  must  be 
dent^al  in  design  and  color  to 

with  a  barcode  and 
readible  numbers  that  meet  the 
specif  cations  in  Publication  109. 
of  three  preproduction 
mui  t  be  submitted  to  the 


Mail, 


business  mail  entry  manager  serving  the 
mailer's  location  for  review  by  the 
mailpiece  design  analyst.  Once      " 
approved,  the  mailer  must  print  sample 
labels  with  barcodes  to  be  certified 
under  the  technical  requirements  in 
Publication  109. 


S91 7    Return  Receipt  for  Merchandise 
1.0    BASIC  INFORMATION 

(Delete  1.4  and  1.5.  Renumber  1.6  as 
1.4.) 


2.0    MAILING 

(Add  new  2.4  and  2.5.  Renumber 
current  2.4  as  2.6.) 

2.4    Form  3804 

Return  receipt  for  merchandise  mail 
must  bear  a  barcoded  brown  Form  3804 
(see  Exhibit  2.4).  The  label  part  of  the 
form  and  the  endorsement  "Return 
Receipt  Requested"  must  be  placed 
above  the  delivery  address  and  to  the 
right  of  the  return  address,  or  to  the  left 
of  the  delivery  address  on  parcels. 
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Exhibit  2.4     Return  Receipt  for  Merchandise,    Form  3804 
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U.S.  Postal  Service 

RETURN  RECEIPT  FOR  MERCHANDISE 

(Domestic  Mail  Only:  No  Insurance  Coverage  Provided) 

Atlcrh'  i><'<l  To                                                                                                                                                   H 

City,  State.  Z]P'-4.  Country 

Postage 

$ 

ftetum  Recaiot  for 

Mercnanois*  fee 

(Enoofsamem  BequifSd) 

Postmarn 

Special  Handling  Fee 

Here 

Total  Postage  &  Fees 

$ 

Waiver  of  Signaiure     DvES       DnO 


Name  (Please  Pnnt  Cleanyi  i:o  Oe  compietea  Dy  -naiieri 


Street.  Apt  No  .  orPO  3o»  Mo. 


2.5  Privately  Printed  Form  3804 

If  authorized,  a  mailer  may  use  a 
privately  printed  Form  3804,  Retiu^ 
Receipt  for  Merchandise.  The  privately 
printed  form  must  be  nearly  identical  in 
design  and  color  to  the  USPS  form  with 
a  barcode  and  human  readable  numbers 
that  meet  the  USPS  specifications  in 
Publication  109.  A  minimum  of  three 
preproduction  samples  must  be 
submitted  to  the  business  mail  entry 
manager  serving  the  mailer's  location 
for  review  by  the  mailpiece  design 
analyst.  Once  approved,  the  mailer  must 
print  sample  labels  with  barcodes  to  be 
certified  under  the  technical 
requirements  in  Publication  109. 
***** 

S921  Collect  on  Delivery  (COD)  Mail 


2.0  COD  FORMS 

2.1  Availability  and  Conditions 

(Amend  2.1  by  adding  reference  to  the 
barcode  requirements  to  read  as 
follows:) 

Mailers  must  complete  barcoded 
Form  3816.  COD  Mailing  and  Delivery 
Receipt  (see  Exhibit  2.1),  and  attach  it 
either  above  the  delivery  address  and  to 
the  right  of  the  return  address,  or  to  the 
left  of  the  delivery  address  on  parcels. 
If  more  than  three  articles  are  sent  at  a 
time,  the  mailer  may  use  Form  3816- 
AS,  COD  Mailing  and  Delivery  Receipt. 

(Add  new  Exhibit  2.1:) 


Exhibit  2.1  Form  3816,  COD  Mailing 
and  Delivery  Receipt 

(Label  will  appear  in  DMM.) 

***** 

3.0  MAILING 
***** 
(Amend  title  of  3.2  to  read  as  follows:) 

3.2  Numbering  for  Large  Volumes 

(Revise  3.2  to  read  as  follows:) 
A  mailer  who  regularly  mails  a  large 
volume  of  COD  mail  must  ensure  that  a 
unique  COD  number  is  used  for  each 
article  mailed. 

PART  20— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  401. 
404,  407,  408. 

2.  Amend  the  following  sections  of 
the  International  Mail  Manual  (IMM)  as 
set  forth  below: 

Chapter  3  Special  Services 


320  Insurance 


324  Processing  Requests 

324.1  Mailing  Receipt  and  Insurance 
Number 

(Amend  heading  and  text  of  324.11  to 
read  as  follows:) 

324.11  General  Use 

All  international  parcels  must  be 
numbered.  PS  Form  381 3-P,  Receipt  for 


Insured  Meiil — Domestic-International 
(label),  provides  a  numbered  msurance 
label  for  the  parcel  and  an  identically 
numbered  mailing  receipt  for  the 
sender.  The  receipt  is  issued  to  the 
sender  as  proof  of  mailing  and  proof  of 
payment  of  insurance  fee.  For  volume 
mailers,  use  PS  Form  3877,  Firm 
Mailing  Book  for  Accountable  Mail,  as 
sender's  receipt.  Only  labels  printed  by 
the  Postal  Service  may  be  used  on 
international  insured  mail. 


330  Registered  Mail 


334  Processing  Requests 

334.1  Mailing  Receipt  and  Registration 
Number 

(Amend  heading  and  text  of  334.11  to 
read  as  follows:) 

334.11  General  Use 

A  receipt  is  issued  for  registered  mail 
when  it  is  accepted.  For  individual 
transactions,  PS  Form  3806,  Receipt  for 
Registered  Mail,  is  used.  When  an 
average  of  three  or  more  items  are 
presented  for  registration  at  one  time, 
PS  Form  3877,  Firm  Mailing  Book  for 
Accountable  Mail,  may  be  used  (see 
DMM  S911.3.8).  The  registered  number 
is  determined  by  Label  200,  Registered 
Mail,  a  preprinted,  self-adhesive  label 
with  a  number  series  of  nine  digits 
preceded  by  a  Service  Type  Code  of  two 
alpha  characters  and  followed  by  the 
Country  Code  of  two  alpha  characters 
"US."  Only  labels  printed  by  the  Postal 
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Service  may 
registered 


mil 


*        *        * 


)e  used  on  international 
1. 


385  Recorded  Delivery 

*         *         *         *         * 

385.4  Procej  sing  Requests 

(Amend  hdading  and  text  of  385.41  to 
read  as  follow  /s:) 

385.41  Gene  ral  Use 


PS  Form 
Delivery,  is 
Only  labels 
Service  may 
delivery  mai 


8699,  Receipt  for  Recorded 
I  sed  for  recorded  delivery, 
f  rinted  by  the  Postal 
je  used  on  recorded 


Stanley  F.  Mii^, 

Chief  Counsel 
[FR  Doc.  00-1 

MLUNG  CODE  77tO-12-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  No.  96-111;  FCC  99-325] 

Common  Carrier  Services:  Satellite 
Communications — Earth  Stations 
Operating  with  Non-U.S.  Licensed 
Space  Stations;  Application 
Requirements , 

AGENCY:  Federal  Communications 
Commission.         # 
ACTION:  Final  rule;  aimouncement  of 
effective  date. 

SUMMARY:  This  document  announces  the 
effective  date  of  rules  published  in  the 
Federal  Register  on  November  15,  1999. 
They  related  to  application 
requirements  for  earth  stations 
communicating  with  non-U.S.  licensed 
space  stations. 

EFFECTIVE  DATES:  The  amendments  to  47 
CFR  25.137  pubHshed  at  64  FR  61791 
became  effective  on  December  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Spaeth,  International  Bureau, 
(202)418-1539. 
SUPPLEMENTARY  INFORMATION: 
1.  On  October  29,  1999,  the 
Commission  released  a  First  Order  on 
Reconsideration,  a  summary  of  which 
was  published  in  the  Federal  Register. 
See  64  FR  61791,  November  15,  1999. 


The  First  Order  on  Reconsideration 
streamlined  the  process  established  in 
the  Commission's  1997  DISCO  II  Order, 
by  which  non-U.S.  licensed  fixed- 
satellites  providing  service  in  the 
conventional  C-and  Ku-bands  may  serve 
the  U.S.  market.  Because  the 
amendments  to  47  CFR  25.137  imposed 
modified  information  collection 
requirements,  the  amendments  could 
not  become  effective  until  approved  by 
the  Office  of  Management  and  Budget 
("0MB"),  and  no  sooner  than  December 
15,  1999.  OMB  approved  these 
amendments  on  December  22,  1999. 
2.  The  Federal  Register  summary 
stated  that  the  Commission  would 
publish  a  document  announcing  the 
effective  date  of  the  rule  changes 
requiring  OMB  approval.  The 
amendments  to  47  CFR  25.137  became 
effective  on  December  22,  1999.  This 
publication  satisfies  the  statement  that 
the  Commission  would  publish  a 
document  announcing  the  effective  date 
of  the  rule  changes  requiring  OMB 
approval. 

List  of  Subjects  in  47  CFR  Part  25 

Satellites. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  00-1619  Filed  1-21-00;  8:45  am) 
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Proposed  Rules 


Federal  Register 

Vol.  65,  No.  15 

Monday.  January  24,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  I 

High-Level  Guidelines  for 
Performance-Based  Activities 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  comments. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  requesting  public 
comment  on  its  proposed  high-level 
guidelines  for  developing  performance- 
based  activities.  The  guidelines  would 
be  used  to  assess  NRC  regulatory 
activities  for  performance-based 
approaches.  Specifically,  the  guidelines 
are  designed  to  assess  whether 
candidate  regulatory  activities  are 
amenable  to  a  performance-based 
approach;  identify  those  regulatory 
activities  that  should  utilize 
performance-based  approaches  based  on 
opportunities  for  regulatory 
improvement;  and  ensure  consistency 
with  the  NRC's  existing  high-level 
regulatory  goals  and  principles.  Before  it 
uses  these  proposed  high-level 
guidelines,  the  staff  plans  to  hold  public 
meetings  to  obtain  stakeholder  input 
and  to  meet  with  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  and/or  Advisory  Committee  on 
Nuclear  Waste  (ACNW)  to  obtain  their 
feedback  on  the  guidelines. 
DATES:  The  comment  period  expires 
March  24,  2000.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
conmients  received  on  or  before  this 
date. 

ADDRESSES:  Written  comments  may  be 
sent  to:  David  L.  Meyer,  Chief,  Rules 
and  Directives  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Mail  Stop  T- 
6D59,  Washington,  DC  20555-0001. 
Hand  deliver  comments  to  11545 
Rockville  Pike,  Rockville,  MD,  between 
7:30  a.m.  and  4:15  p.m.  on  federal 
workdays. 


You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This'site  provides 
the  capability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905  (e-mail:  CAG@nrc.gov). 

Docimients  created  or  received  at  the 
NRC  after  November  1,  1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS /index. html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Docimient  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  202-634-3273  or  toU-fi^e  at  1-800- 
397-4209,  or  by  email  at  pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  N. 
Prasad  Kadambi,  (301)  415-5896, 
Internet:  npk@mt;.gov  of  the  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  the  Staff  Requirements 
Memorandum  (SRM)  to  SECY-99-176, 
"Plans  for  Pursuing  Performance-Based 
Initiatives,"  issued  on  September  13, 
1999,  the  Commission  directed  the  staff 
to  develop  high-level  guidelines  to 
identify  and  assess  the  viability  of 
candidate  performance-based  activities. 
Among  other  things,  the  Commission 
directed  the  staff  to  develop  the 
guidelines  with  input  from  stakeholders 
and  program  offices,  and  to  include 
discussion  on  how  risk  information 
might  assist  in  the  development  of 
performance-based  initiatives. 

This  Federal  Register  Notice  (FRN) 
focuses  on  the  staff's  efforts  to  develop 
high-level  guidelines  for  performance- 
based  initiatives  applicable  to  all  NRC 
licensees.  The  development  and  use  of 
these  guidelines  will  be  coordinated 
(including  public  meetings  and 
workshops)  with  the  efforts  to  risk- 
inform  10  CfR  Part  50  and  other 
regulations. 


Public  Meeting 

The  staff  plans  to  hold  a  public 
meeting  to  obtain  feedback  on  the 
proposed  high-fevel  guidelines  for 
performance-based  activities.  The 
public  meeting  is  scheduled  for  March 
1,  2000,  between  9:00  a.m.  and  4:00 
p.m.,  in  the  auditoriiun  at  the  NRC 
headquarters  (Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville, 
Maryland,  20852).  The  public  should  be 
aware  that  another  meeting  concerning 
efforts  to  risk-inform  10  CFR  Part  50  is 
scheduled  on  February  24,  2000.  That 
meeting,  focused  on  reactors,  will  also 
consider  performance-based  revisions  to 
10  CFR  Part  50  based  on  the  high-level 
guidelines  discussed  in  this  FRN. 

The  meeting  being  noticed  here  will 
focus  on  the  application  of  high-level 
guidelines  to  all  regulatory  activities  (of 
which  10  CFR  Part  50  would  be  a  part) 
so  as  to  make  them  more  performance- 
based.  This  meeting  is  scheduled  to 
occur  15  days  prior  to  the  expiration  of 
the  comment  period  mentioned  above. 
This  will  allow  for  an  exchange  of  views 
among  stakeholders  and  the  NRC  staff. 
This  interaction  should  be  beneficial  to 
the  meeting  participants  in  the 
development  of  written  public 
comments. 

This  meeting  is  open  to  the  general 
public  to  observe  or  to  participate  by 
making  remarks;  however,  advance 
registration  by  February  1,  2000  is 
recommended.  To  register  for 
attendance  or  to  present  prepared 
remarks,  please  contact  N.  Ptasad 
Kadambi,  USNRC,  telephone:  (301)  415- 
5896;  facsimile:  (301)  415-5160; 
internet:  npk@nrc.gov. 

Discussion 

The  high-level  guidelines  identified 
in  this  FRN  are  intended  to  be  applied 
to  futiu^  regulatory  initiatives.  As  the 
effort  to  risk-inform  regulatory  activities 
(for  example,  in  the  reactors  and 
materials  areas)  is  performed,  the  high- 
level  guidelines  will  be  used  to  identify 
activities  which  can  be  made  more 
performance-based.  It  should  be  noted 
that  regulatory  activities  that  cannot  be 
made  risk-informed  could  still  be  made 
more  performance-based.  In  addition, 
candidates  for  performance-based 
activities  may  also  be  identified  as  a 
result  of  other  mechanisms  such  as 
proposed  changes  arising  from 
stakeholder  input  or  from  petitions  for 
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rulemaking  as  identified  in  the 
Rulemaking  Ai  :tivity  Plan. 

The  funoam  sntal  basis  for  developing 
these  guidelin(  (s  has  been  the  SRM  to 
SECY-98— 44.  "White  Paper  on  Risk- 
Informed  and  1  'erformance-Based 
Regulation,"  htpJ/www.nrc.gov/NRC/ 
COMMISSION  'SRM/1 998-1 44srm.html, 
in  which  the  C  ommission  provided  a 
context  and  de  Bnition  for  performance- 
based  approac  les  incorporating  the 
following  points: 

•  A  regulation  can  be  either 
prescriptive  or  performance-based. 

•  A  perform  ance-based  regulatory 
approach  estal  lishes  performance  and 
results  as  the  f  rimary  basis  for 
regulatory  dec  sion  making. 

•  Four  attril  utes  are  identified  which 
characterize  a  lerformance-based 
approach.  The  ie  attributes,  as  discussed 
below,  form  ai  important  part  of  the 
high-level  gui(  elines  which  are  being 
proposed  here  n. 

•  A  perfomnjance-based  approach  can 
be  implemented  with  or  without  the  use 
of  risk  insights. 

The  proposed  high-level  guidelines 
are  to  be  used  |o  evaluate  potential 
performance-based  regulatory 
initiatives.  When  the  guidelines  are 
finalized,  they  will  be  incorporated  into 
NRC  procedur  js  and  policy  documents 
used  by  staff  ii  i  conducting  day-to-day 
activities  {  e.g.  Management  Directives). 
These  regulate  ry  initiatives  will 
complement  a  ad  build  upon  what  is 
accomplished  through  risk-informed 
initiatives,  induding  the  effort  to  risk- 
inform  10  CFF  Part  50.  Further,  with 
successive  apj  ilication  of  the  guidelines, 
it  is  anticipated  that  the  staff  will  be 
able  to  reasses  5  the  utility  of  the 
guidelines  sue  h  that  they  will  evolve 
and  improve  ever  time. 

High-Level  Guidelines 

The  followi;  ig 
are  being  pro 
be  applied  in 
waste  arenas, 
regulated  acti 
which  guidelines 
of  the  applica  ion 


A.  Guidelines 


proposed  guidelines 
p  osed  such  that  they  can 
he  reactor,  materials,  and 
The  nature  of  the 
ity  would  determine 
apply  and  the  extent 


uy 


to  Assess  Viability 


The  NRC  w  11  apply  the  following 
guidelines  (w!  lich  are  based  on  the  four 
attributes  in  the  White  Paper)  to  assess 
whether  a  more  performance-based 
approach  is  viable  for  any  given  new 
regulatory  iniiiative.  This  assessment 
would  be  applied  on  a  case-by-case 
basis  and  would  be  based  on  an 
integrated  consideration  of  the 
individual  gu  delines.  The  guidelines 
are  listed  belcw: 

•  MeasiuBl  le  {or  calculable) 
parameters  to  monitor  acceptable  plant 


and  licensee  performance  exist  or  can  be 
developed. 

•  For  regulatory  application,  a 
parameter  measured  directly  is 
preferred,  although  a  calculation  may 
also  be  acceptable;  it  should  also  be 
directly  related  to  the  safety  objective  of 
the  regulatory  activity  being  considered. 
For  example,  the  sub-cooling  margin 
available  in  the  reactor  coolant  must  be 
calculated  from  the  coolant's  pressure 
and  temperature,  which  are  monitored 
directly. 

•  Preferable  parameters  are  those 
which  licensees  can  readily  access,  or 
are  currently  accessing,  in  real  time.  For 
example,  monitoring  of  radiological 
effluents  at  some  facilities  is  done  in 
real  time.  However,  parameters 
monitored  periodically  to  address 
postulated  or  design  basis  conditions, 
such  as  monitoring  occupational 
radiological  doses,  may  cilso  be  used. 

•  Objective  criteria  to  assess 
performance  exist  or  can  be  developed. 

•  Objective  criteria  are  established 
based  on  risk  insights,  deterministic 
analyses  and/or  performance  history. 

•  Licensees  would  have  flexibility  in 
meeting  the  established  performance 
criteria  when  a  performance-based 
approach  is  adopted. 

•  Programs  and  processes  used  to 
achieve  the  established  performance 
criteria  would  be  at  the  licensee's 
discretion. 

•  A  framework  exists  or  can  be 
developed  such  that  performance 
criteria,  if  not  met,  will  not  result  in  an 
immediate  safety  concern. 

•  A  sufficient  safety  margin  exists. 

•  Time  is  available  for  taking 
corrective  action  to  avoid  the  safety 
concern. 

•  The  licensee  is  capable  of  detecting 
and  correcting  performance  degradation. 

B.  Guidelines  to  Assess  Performance- 
Based  Regulatory  hnprovement 

If  a  more  performance-based  approach 
is  deemed  to  be  viable  based  on  the 
guidelines  in  (A)  above,  then  the 
regulatory  activity  would  be  evaluated 
against  the  following  set  of  guidelines  to 
determine  whether,  on  balance,  after  an 
integrated  consideration  of  these 
guidelines,  there  are  opportunities  for 
regulatory  improvement: 

•  Maintain  safety,  protect  the 
environment  and  the  common  defense 
and  seciu-ity. 

•  The  level  of  conservatism  and 
uncertainty  in  the  supporting  analyses 
would  be  assessed  to  ensure  adequate 
safety  margins. 

•  Increase  public  confidence. 

•  An  assessment  would  be  made  to 
determine  if  the  emphasis  on  results 
and  objective  criteria  (characteristics  of 


a  performance-based  approach)  can 
increase  public  confidence. 

•  Increase  effectiveness,  efficiency 
and  realism  of  the  NRC  activities  and 
decision-making. 

•  Reduce  unnecessary  regulatory 
bm-den. 

•  A  reasonable  test  shows  an  overall 
net  benefit  results  from  moving  to  a 
performance-based  approach. 

•  A  reasonable  test  would  begin  with 
a  qualitative  approach  to  evaluate 
whether  there  is  merit  in  changing  the 
existing  regulatory  framework.  When 
this  question  is  approached  from  the 
perspective  of  existing  practices  in  a 
matiu^  industry,  stakeholder  support  for 
change  may  need  to  be  obtained. 

•  If  stakeholder  input  indicates  that  a 
change  in  regulatory  practice  is  likely  to 
be  expensive,  a  much  closer 
examination  of  the  benefits  would  be 
warranted  before  such  a  change  is 
pursued. 

•  A  simplified  definition  of  the 
overall  net  benefit  (such  as  net 
reduction  in  worker  radiation  exposure) 
may  be  appropriate  for  weighing  the 
immediate  implications  of  a  proposed 
change. 

•  The  performance-based  approach 
can  be  incorporated  into  the  regulatory 
framework. 

•  The  regulatory  framework  includes 
the  regulation  in  the  Code  of  Federal 
Regulations,  the  associated  Regulatory 
Guide,  NUREG,  Standard  Review  Plan, 
Technical  Specification,  or  inspection 
guidance.  A  feasible  performance-based 
approach  would  be  one  which  can  be 
directed  specifically  at  changing  one, 
some,  or  all  of  these  components. 

•  The  performance-based  approach 
would  accommodate  new  technology. 

•  The  incentive  to  consider  a 
performance-based  approach  may  arise 
from  development  of  new  technologies 
(such  as  advanced  non-destructive 
evaluation  techniques)  as  well  as 
difficulty  stemming  from  technological 
changes  in  finding  spare  components 
and  parts. 

•  Advanced  technologies  may 
provide  more  economical  solutions  to  a 
regulatory  issue,  justifying 
consideration  of  a  performance-based 
approach. 

C.  Guidelines  to  Assure  Consistency 
With  Other  Regulatory  Principles 

A  proposed  change  to  a  more 
performance-based  approach  needs  to 
be  consistent  and  coherent  with  other 
overriding  goals,  principles  and 
approaches  involving  the  NRC's 
regulatory  process.  The  main  soiwces  of 
these  principles  are  the  Principles  of 
Good  Regulation,  the  Probabilistic  Risk 
Assessment  (PRA)  Policy  Statement,  the 
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Regulatory  Guide  1.174,  "An  Approach 
for  Using  PRA  in  Risk-Informed 
Decisions  on  Plant-Specific  Changes  to 
the  Licensing  Basis,"  and  tlie  NRC's 
Strategic  Plan.  Consistent  with  the  high- 
level  at  which  the  guidance  described 
above  has  been  articulated,  specific 
factors  which  need  to  be  addressed  in 
each  case  (such  as  defense  in  depth  and 
treatment  of  uncertainties)  would 
depend  on  the  peulicular  regulatory 
issues  involved. 

Additional  Information 

The  staffs  proposed  high-level 
guidelines  reflect  a  measiu^e  of 
specificity  designed  to  stimulate 
reactions,  concerns,  and  views  on  the 
more  detailed  consideration  or 
mjderpiimings  of  a  set  of  high-level 
guidelines.  In  no  way  should  this 
specificity  be  construed  as  an  indication 
that  the  NRC  has  established  any  firm 
position  regarding  these  guidelines.  The 
NRC  invites  advice  and 
recommendations  from  all  interested 
persons  on  all  aspects  of  its  proposal.  In 
addition,  comments  and  supporting 
reasons  are  particularly  requested  in  the 
following  areas: 

(1)  Clarity  and  specificity  of  the 
guidelines; 

a.  Are  the  proposed  guidelines 
appropriate  and  clear? 

b.  Are  there  additional  guidelines  that 
would  improve  clarity  and  specificity? 

c.  How  does  the  "high-level"  natiu-e 
of  the  guidelines  affect  the  clarity  and 
specificity  of  the  guidelines? 

(2)  Implementation  of  the  guidelines; 

a.  What  guidelines,  if  any,  are 
mandatory  for  an  activity  to  qualify  as 
a  performance-based  initiative? 

b.  What  is  the  best  way  to  implement 
these  guidelines? 

c.  How  should  the  Backfit  Rule  apply 
to  the  implementation  of  performance- 
based  approaches? 

d.  Should  these  guidelines  be  applied 
to  all  types  of  activity,  e.g.,  should  they 
be  applied  to  petitions  for  rulemaking? 

e.  Snould  these  guidelines  only  be 
applied  to  new  regulatory  initiatives? 

f.  Will  these  guidelines  be  effective  in 
determining  whether  we  can  make  a 
regulatory  initiative  more  performance- 
based?  The  staff  proposes  that  these 
guidelines  be  added  to  our  Management 
Directives  such  that  whenever  the  NRC 

,  is  involved  in  a  rulemaking,  or  changing 
a  regulatory  guide  or  branch  technical 
position,  etc.,  we  will  consider  the 
option  of  making  it  more  performance- 
based. 

(3)  Establishment  of  objective 
performance  criteria; 

a.  In  moving  to  performance-based 
requirements,  should  the  current  level 
of  conservatism  be  maintained  or 


should  introduction  of  more  realism  be 
attempted? 

b.  What  level  of  conservatism  (safety 
margin)  needs  to  be  built  into  a 
performance  criterion  to  avoid  facing  an 
immediate  safety  concern  if  the  criterion 
is  not  met? 

c.  Recognizing  that  performance 
criteria  can  be  set  at  different  levels  in 
a  hierarchy  (e.g.,  component,  train, 
system,  release,  dose),  on  what  basis  is 
an  appropriate  level  in  the  hierarchy 
selected  for  setting  performance-based 
requirements,  and  what  is  the 
appropriate  level  of  conservatism  for 
each  tier  in  the  hierarchy? 

d.  Who  would  be  responsible  for 
proposing  and  justifying  the  acceptance 
limits  and  adequacy  of  objective 
criteria? 

e.  What  are  examples  of  performance- 
based  objectives  that  are  not  amenable 
to  risk  analyses  such  as  PRA  or 
Integrated  Safety  Assessment? 

f.  In  the  context  of  risk-informed 
regulation,  to  what  extent  should 
performance  criteria  account  for 
potential  risk  from  beyond-design-basis 
accidents  (i.e.,  severe  accidents)? 

(4)  Identification  and  use  of 
measurable  (or  calculable)  parameters; 

a.  How  and  by  whom  are  performance 
parameters  to  be  determined? 

b.  How  do  you  decide  what  a  relevant 
performance  parameter  is? 

c.  How  much  uncertainty  can  be 
tolerated  in  the  measurable  or 
calculated  parameters? 

(5)  Pilot  projects; 

a.  Would  undertaking  pilot  projects  in 
the  reactor,  materials,  and  waste  arenas 
provide  beneficial  experience  before 
finalizing  the  guidelines? 

b.  What  should  be  the  relationship 
between  any  such  pilot  projects  and 
those  being  implemented  to  risk-inform 
the  regulations? 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  January,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Charles  E.  Rossi, 

Director  Division  of  Systems  Analysis  and 
Regulatory  Effectiveness,  Office  of  Nuclear 
Regulatory  Research. 
[FR  Doc.  00-1572  Filed  1-21-00;  8:45  am] 
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Airworthiness  Directives;  Israel 
Aircraft  Industries,  Ltd.,  Model  1125 
Westwind  Astra  and  Astra  SPX  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Israel  Aircraft  Industries,  Ltd.,  Model 
1125  Westwind  Astra  and  Astra  SPX 
series  airplanes.  This  proposal  would 
require  replacement  of  the  existing 
pneumatic  de-icing  boot  pressure 
indicator  switch  with  a  newly  designed 
switch.  This  proposal  is  prompted  by  an 
occurrence  on  a  similar  airplane  model 
in  which  the  pneumatic  de-icing  boot 
indication  light  may  have  provided  the 
flightcrew  with  misleading  information 
as  to  the  proper  functioning  of  the  de- 
icing  boots.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  ice 
acciunulation  on  the  airplane  leading 
edges,  which  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
February  23,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
360-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Information  concerning  this  proposal 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Jk4artenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


3618 


ire. 


written  data, 
they  may  des 
identify  the  Rliles 
be  submitted 
specified  aboie 
received  on 
for  comments 
considered  bqfore 
proposed  rul 
in  this  notice 
of  the  commehts 

Comments 
the  overall  re 


l6 


environment 
the  proposed 
submitted  wi 
and  after  the 
in  the  Rules 
interested 


summarizing 
concerned  wi 
proposal  will 
Docket.     , 

Commenteifc 
acknowledge 
submitted  in 
must  submit 
postcard  on  Which 
statement  is 
Docket  Numhier 
postcard  will 
returned  to  tHe 


'  'lews,  or  arguments  as 
Communications  shall 
Docket  number  and 
n  triplicate  to  the  address 

All  communications 
before  the  closing  date 
specified  above,  will  be 
taking  action  on  the 
The  proposals  contained 
may  be  changed  in  light 

received, 
ire  specifically  invited  on 

atory,  economic, 
,  and  energy  aspects  of 
rule.  All  comments 

be  available,  both  before 
ilosing  date  for  comments, 
I  ocket  for  examination  by 
A  report 
3ach  FAA-public  contact 
h  the  substance  of  this 
be  filed  in  the  Rules 


!f:ul 

al,  c 


persons. 


wishing  the  FAA  to 
receipt  of  their  comments 
esponse  to  this  notice 
self-addressed,  stamped 
the  following 
"Comments  to 
99-NM-360-AD."  The 
be  date  stamped  and 
commenter. 


made: 


Availability  df  NPRMs 

Any  persor 
NPRM  by  submitting 
FAA,  Transpdrt 
ANM-114,  A  tention 
99-NM-360-|aD 
SVV.,  Renton 


Discussion 

On  Decern!  er 
Aerospace  Jetjetream 
series  airpl 
apploximatel  ^ 
runway  whi 
landing  systetn 
accident  occi  rred 
Airport,  Pasco 
National  Trai  sportation 
(NTSB)  deterjnined 
cause  of  the 
flightcrew's 
unstabilized 
stall,  most 
stabilizer,  ani  I 
altitude.  Con  rib 
loss  of  contrc  1 
ice  on  the 
the  horizonta 
degraded  the 
of  the  airpl 

One  result 
was  the  detei  minat 
wing  de-icinj 
lower  pressu  e 
required  to 
boots. 


lane 


Federal  Register / Vol.  65.  No.  15 /Monday,  January  24,  2000 / Proposed  Rules 


may  obtain  a  copy  of  this 
a  request  to  the 
Airplane  Directorate. 
Rules  Docket  No. 
1601  Lind  Avenue, 
Washington  98055-4056. 


£CC 

t  eci 


lii  ely 


26.  1989,  a  British 
Model  BA-3101 
impacted  the  ground 
400  feet  short  of  the 
executing  an  instrument 
(ILS)  approach.  The 
at  the  Tri-Cities 
,  Washington.  The 

Safety  Board 
that  the  probable 
jdent  was  the 
sion  to  continue  an 
LS  approach  that  led  to  a 
of  the  horizontal 
loss  of  control  at  low 

uting  to  the  stall  and 

was  the  accumulation  of 

ing  edge  of  the  wing  and 

stabilizer,  which 

aerodynamic  performance 


af  the  NTSB  investigation 
ion  that  a  flight  deck 
light  illuminated  at  a 
than  the  pressure 
hilly  inflate  the  de-icing 


Based  on  an  NTSB  Safety 
Recommendation,  the  FAA  reviewed 
the  pneumatic  de-icing  boot  system 
designs  for  airplanes  operated  under 
parts  121  and  135  of  the  Federal 
Aviation  Regulations  to  ensure  that  the 
pneumatic  pressure  threshold  at  which 
each  de-icing  boot  indication  light  is 
designed  to  illuminate  is  sufficient 
pressure  for  effective  operation  of  the 
pneumatic  de-icing  boots.  The  FAA  has 
determined  that  the  pneumatic  de-icing 
boot  pressure  indicator  switch  located 
on  the  flight  deck  of  Model  1125 
Westwind  Astra  and  Astra  SPX  series 
airplanes  may  allow  the  flight  deck 
indication  light  to  illuminate  at  a  lower 
pressure  [13  pounds  per  square  inch 
gage  (psig)J  than  the  pressure  required 
to  fully  inflate  the  de-icing  boots  (15 
psig).  This  condition,  if  not  corrected, 
could  result  in  ice  accumulation  on  the 
airplane  leading  edges,  which  could 
result  in  reduced  controllability  of  the 
airplane. 

U.S.  Type  Certification  of  the  Airplane 

This  airplane  model  is  manufactured 
in  Israel  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  The  FAA  has 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
that  the  existing  pneumatic  de-icing 
boot  pressure  indicator  switch  be 
replaced  with  a  switch  that  activates  the 
indicator  light  at  15  psig.  The  action 
would  be  required  to  be  accomplished 
in  accordance  with  a  method  approved 
by  the  FAA. 

Cost  Impact 

The  FAA  estimates  that  59  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  Since  the  manufacturer 
has  not  yet  developed  a  specific 
modification  commensurate  with  the 
requirements  of  this  proposal,  the  FAA 
is  unable  at  this  time  to  provide  specific 
information  as  to  the  number  of  work 
hours  or  cost  of  parts  that  would  be 
required  to  accomplish  the  proposed 
modification.  As  indicated  earlier  in 
this  preamble,  the  FAA  specifically  ' 
invites  the  submission  of  comments  and 


other  data  regarding  the  economic 
aspect  of  this  proposal. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Israel  Aircraft  Industries,  LTD.:  Docket  99- 
NM-360-AD. 

Applicability:  All  Model  1125  Westwind 
Astra  and  Astra  SPX  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
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alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ice  accumulation  on  the 
airplane  leading  edges,  which  could  result  in 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Modification 

(a)  Within  1  year  after  the-  effective  date  of 
this  AD,  replace  the  pneumatic  de-icing  boot 
pressure  indicator  switch  with  a  switch  that 
activates  the  flight  deck  indicator  light  at  15 
pounds  per  square  inch  gage,  in  accordance 
with  a  method  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January  18, 

2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 

Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  00-1598  Filed  1-21-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPOFITATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NII*-13-AD] 

RIN  2120-AA64 

Airworttiiness  Directives;  Raytheon 
Model  BAe  125-800A  and  BAe  125- 
800B,  Model  Hawlcer  800,  and  Model 
Hawicer  800XP  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Raytheon  Model  BAe  125-800A,  Model 
Hawker  800,  and  Model  Hawker  800XP 
series  airplanes,  that  currently  requires 
the  filling  of  two  tooling  holes  on  the 
firewalls  of  the  left  and  right  engine 
pylons  with  firewall  sealant.  This  action 
would  require  the  sealing  of  all  unused 
(open)  tooling  holes  on  the  firewalls  of 
the  left  and  right  engine  pylons,  and 
would  expand  the  applicability  to 
include  additional  airplanes.  This 
proposal  is  prompted  by  reports  of 
additional  unused  (open)  tooling  holes, 
foimd  at  locations  other  than  those 
currently  addressed.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  an  engine  fire  from 
moving  to  the  fuselage  and  to  the  lines 
that  carry  flammable  fluid  that  are 
located  inboard  of  the  firewall. 
DATES:  Comments  must  be  received  by 
February  23,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
13-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may.be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company,  Manager 
Service  Engineering,  Hawker  Customer 
Support  Department,  P.O.  Box  85, 
Wichita,  Kansas,  67201-0085.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airpltme  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  A.  Pretz,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W,  FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4153;  fax 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-13-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-13-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  November  22,  1996,  the  FAA 
issued  AD  96-24-16,  amendment  39- 
9840  (61  FR  66878,  December  19, 1996), 
applicable  to  certain  Raytheon  Model 
BAe  125-800A,  Model  Hawker  800,  and 
Model  Hawker  800XP  series  airplanes, 
to  reqiure  the  filling  of  two  tooling  holes 
on  the  firewalls  of  the  left  and  right 
engine  pylons  with  firewall  sealant 
That  action  was  prompted  by 
notification  bom  the  manufacturer  that 
these  holes  were  not  sealed  during 
production.  The  requirements  of  that 
AD  are  intended  to  prevent  an  engine 
fire  from  moving  to  the  fuselage  and  to 
the  lines  that  carry  flanunable  fluid  that 
are  located  inboard  of  the  firewall. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  reports 
have  been  received  of  airplanes  with 
additional  imused  toohng  holes,  at 
locations  other  than  those  addressed  in 
AD  96-24-16,  on  the  left  and  right 
engine  pylon  firewalls,  which  may 
permit  the  passage  of  flames  to  the 
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Since  an  ui  safe  condition  has  been 
identified  tha  t  is  likely  to  exist  or 
develop  on  ol  her  airplanes  of  the  same 
type  design,  t  le  proposed  AD  would 
supersede  AT  96-24-16  to  require  the 
sealing  of  all  mused  tooling  holes  on 
the  firewalls  of  the  left  and  right  engine 
pylons.  The  a  ctions  would  be  required 
to  be  accomp  ished  in  accordance  with 
Raytheon  Sei  /ice  Bulletin  SB. 54-1- 
3815B.  Revision  1.  described 
previously 
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on  these  figures,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$26,520,  or  $120  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  diat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9840  (61  FR 
66878.  December  19.  1996).  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 


Raytheon  Aircraft  Co.  (Formerly  Beech): 

Docket  99-NM-13-AD.  Supersedes  AD 
96-24-16,  Amendment  39-9840. 

Applicability:  Model  BAe  125-800A  and 
BAe  125-800B,  Model  Hawker  800,  and 
Model  Hawker  800XP  series  airplanes;  as 
listed  in  Raytheon  Service  Bulletin  SB. 54-1- 
3815B,  Revision  1,  dated  May  1998; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
ahernative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  aheration,  or 
repair  on  the  unsafe  condition  addressed  by. 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  engine  fire  ft-om  moving  to 
the  fuselage  and  to  tKe  lines  that  carry 
flammable  fluid  that  are  located  inboard  of 
the  firewall,  accomplish  the  following: 

Restatement  of  Requirements  of  AO  96-24- 
16 

(a)  For  airplanes  identified  in  AD  96-24- 
16,  amendment  39-9840:  Within  6  months 
after  January  27,  1997  (the  effective  date  of 
AD  96-24-16),  fill  the  two,  unused  tooling 
holes  in  the  firewalls  of  the  left  and  right 
engine  pylons,  in  accordance  with  Raytheon 
Service  Bulletin  SB.54-1-3815B,  dated 
March  26,  1996,  or  Raytheon  Service  Bulletin 
SB.54-1-3815B.  Revision  1.  dated  May  1998. 
After  the  effective  date  of  this  AD.  only 
Revision  1  of  this  service  bulletin  shall  be 
used. 

New  Requirements  of  This  AD 

(b)  For  all  airplanes:  Within  6  months  after 
the  effective  date  of  this  AD,  fill  all  unused 
tooling  holes  in  the  left  and  right  engine 
pylon  firewalls  with  firewall  sealant,  in 
accordance  with  Raytheon  Service  Bulletin 
SB.54-1-3815B.  Revision  1.  dated  May  1998. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager^  Wichita 
Aircraft  Certification  Office  (ACO),  ACE- 
116W.  FAA,  Small  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  ft-om  the  Wichita  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  §§  21.197  and 
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21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
18,  2000. 

Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  00-1597  Filed  1-21-00;^8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OP  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NE-40-AD] 

RIN2120-AA64 

Airworthiness  Directives;  CFM 
International  CFM5&-2,  -2A,  -2B,  -3, 
-SB,  -3C,  -5,  -58,  -5C  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
.  adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  CFM 
International  (CFMI)  CFM56-2,  -2 A, 
-2B,  -3,  -3B,  -3C,  -5,  -5B,  -5C  series 
turbofan  engines.  This  proposal  would 
require  initial  and  repetitive  visual 
inspections  of  the  fuel  piunp  filter  cover 
helicoil  inserts  and  bolts  for  damage, 
and,  if  necessary,  repair  or  replacement 
with  serviceable  parts.  This  proposal 
also  would  require  the  installation  of 
new  fuel  pumps  that  incorporate  an 
improved  filter  cover  retention  design 
(D-bolts)  as  terminating  action  to  the 
inspections.  This  proposal  is  prompted 
by  reports  that  fuel  pump  filter  cover 
helicoil  inserts  have  loosened  or  pulled 
out.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
fuel  leakage  from  between  the  fuel 
pump  filter  cover  and  gear  housing, 
which  could  result  in  an  engine  fire  and 
damage  to  the  airplane. 
DATES:  Comments  must  be  received  by 
February  23,  2000. 
ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE-40-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address :  ' ' 9-ane-adcomment@faa.gov ' ' . 
Comments  sent  via  the  Internet  must 
contain  the  docket  nujnber  in  the 


subject  line.  Comments  may  be 
inspected  at  this  location  between  8:00 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
CFM  International,  Technical 
Publications  Department,  1  Neumann 
Way,  Cincinnati,  OH  45215;  telephone 
(513)  552-2931,  fax  (513)  552-2816. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rosa,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington.  MA  01803- 
5299;  telephone  (781)  238-7152,  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-40-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE-40-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 


Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  fuel 
leakage  from  between  the  fuel  pump 
filter  cover  and  gear  housing  on  CFM 
International  (CFMI)  CFM56-2.  -2A, 
-2B,  -3.  -3B,  -3C.  -5,  -5B.  -5C  series 
turbofan  engines. 

Investigation 

The  investigation  revealed  that  fuel 
pump  filter  cover  helicoil  inserts  have 
loosened  or  pulled  out.  The  FAA  has 
identified  excessive  torque  during  the 
installation  of  fuel  filter  cover  bolts  as 
the  cause. 

Improved  Filter  Cover 

The  manufactiu"er  has  introduced  an 
improved  filter  cover  retention  design 
using  a  captured  D-boIt  and  special 
locking  nut  that  reduces  the  potential 
for  filter  cover  bolt  over  torque  damage 
and  loss  of  bolted  joint  strength. 

Unsafe  Condition 

This  condition,  if  not  corrected,  could 
result  in  fuel  leakage  from  between  the 
fuel  pump  filter  cover  and  gear  housing, 
which  could  result  in  an  engine  fire  and 
damage  to  the  airplane. 

Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
CFMI  Service  Bulletins  (SBs),  that 
describe  procedures  for  visual 
inspections  of  inserts  and  bolts  for 
damage,  and  provide  criteria  for 
rejection  of  hardware  and  necessary 
replacement  with  serviceable  parts: 
CFM56-2  SB  73-110,  Revision  2.  dated 
April  29,  1999;  CFM56 

The  FAA  has  also  reviewed  and 
approved  the  technical  contents  of  the 
following  CFMI  SBs.  that  describe 
procedures  for  removal  and  replacement 
of  hiel  pumps  (D-bolt  fix):  CFM56-2  SB 
73— A113.  dated  August  17.  1999; 
CFM56-2A  SB  73-A058.  dated  August 
17.  1999:  CFM56-2B  SB  73-A079.  dated 
August  17,  1999;  CFM5&-3/3B/3C  SB 
73-A129,  dated  August  17,  1999; 
CFM56-5  SB  73-A143,  dated  June  18. 
1999;  CFM56-5B  SB  73-A062.  dated 
June  18, 1999;  CFM56-5C  SB  73-A078. 
dated  June  21.  1999. 

Differences  Between  Service  Bulletins 
and  This  AD 

The  referenced  SBs  describe  a  one- 
time inspection.  This  AD  requires 
repetitive  inspections  at  every  filter 
change. 

Proposed  Inspections  and  Repair  or 
Replacement 

Since  an  imsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
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federalism  in  plications,  as  defined  in 
Executive  On  ler  No.  13132,  because  it 
would  not  ha  /e  a  substantial  direct 
effect  on  the  states,  on  the  relationship 
between  the  i  lational  goverrmient  and 
the  States,  or  on  the  distribution  of 
power  and  re  sponsibilities  among  the 
various  level ;  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  au  horities  prior  to 
publication  cf  this  proposal. 

For  the  rea  >ons  discussed  above,  I 
certify  that  tl  is  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Execu  ive  Order  12866;  (2)  is  not 
a  "significan  rule"  under  the  DOT 
Regulatory  P  jlicies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated  will  not  have  a  significant 
economic  im  3act,  positive  or  negative, 
on  a  substan  ial  number  of  small  entities 
under  the  cr  teria  of  the  Regulatory 
Flexibility  A:t.  A  copy  of  the  draft 
regulatory  e\  aluation  prepared  for  this 


action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHrNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

CFM  International:  Docket  No.  99-NE-40- 
AD. 

Applicability:  CFM  International  (CFMI) 
CFM56-2,  -2A,  -2B.  -3,  -3B,  -3C,  -5,  -5B, 
-5C  series  turbofan  engines,  installed  on  but 
not  limited  to  McDonnell  Douglas  DC-8 
series,  Boeing  737  series.  Airbus  Industrie 
A319,  A320,  A321.  and  A340  series,  and 
Boeing  E-3,  E-6,  and  KC-135  (military) 
series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leakage  from  between  the 
fuel  pump  filter  cover  and  gear  housing, 
which  could  result  in  an  engine  fire  and 
damage  to  the  airplane,  accomplish  the 
following: 

Inspections 

(a)  Perform  initial  and  repetitive  visual 
inspections  of  fuel  pump  filter  cover  helicoil 
inserts  and  bolts  for  damage,  as  follows: 

(1)  Initially  inspect  at  the  next  fuel  filter 
replacement,  but  not  to  exceed  200  cycles-in- 
service  (CIS)  after  either  the  effective  date  of 
this  AD  or  the  last  inspection,  whichever 


occurs  first,  in  accordance  with  section  2.. 
Accomplishment  Instructions,  of  the 
applicable  CFMI  Service  Bulletins  (SBs) 
listed  in  paragraph  (a)(4)  of  this  AD. 

(2)  Thereafter,  inspect  at  each  fuel  filter 
replacement  in  accordance  with  section  2., 
Accoipplishment  Instructions,  of  the 
applicable  CFMI  SBs  listed  in  paragraph 
(a)(4)  of  this  AD. 

Replacement  or  Repair 

(3)  If  damage  equals  or  exceeds  the  reject 
criteria  stated  in  section  2.,  Accomplishment 
Instructions,  of  the  SBs  listed  in  paragraph 
(a)(4)  of  this  AD,  prior  to  further  flight 
remove  the  fuel  pump  from  service  and 
replace  with  serviceable  part,  or  repair  the 
helicoil,  in  accordance  with  section  2., 
Accomplishment  Instructions,  of  the  SBs 
listed  in  paragraphs  (a)(4)  or  (b),  as 
applicable,  of  this  AD. 

Applicable  Inspection  SBs 

(4)  Inspect,  and  replace,  if  necessary,  in 
accordance  with  the  following  CFMI  SBs,  as 
applicable: 

•  CFM56-2  SB  73-110,  Revision  2,  dated 
April  29.  1999. 

•  CFM56-2A  SB  73-055,  Revision  1,  dated 
April  29,  1999. 

•  CFM56-2B  SB  73-076,  Revision  1,  dated 
April  29.  1999. 

•  CFM56-3/3B/3C  SB  73-126,  Revision  1, 
dated  April  29,  1999. 

•  CFM56-5  SB  73-136,  Revision  2,  dated 
April  29,  1999. 

•  CFM56-5B  SB  73-056,  Revision  2,  dated 
April  29.  1999. 

•  CFM56-5C  SB  73-073,  Revision  2,  dated 
April  29,  1999. 

Terminating  Action 

(b)  Remove  and  replace  the  fuel  pump  at 
the  next  engine,  gearbox,  or  fuel  pump  shop 
visit,  but  not  later  than  5  years  from  the 
effective  date  of  this  AD,  in  accordance  with 
section  2.,  Accomplishment  Instructions,  of 
the  following  CFMI  SBs,  as  applicable: 

•  CFM56-2  SB  73-A113.  dated  August  17, 
1999.  ^ 

•  CFM56-2A  SB  73-A058,  dated  August 
17,  1999. 

•  CFM56-2B  SB  73-A079,  dated  August 
17,1999. 

•  CFM56-3/3B/3C  SB  73-A129,  dated 
August  17.  1999. 

•  CFM56-5  SB  73-A143,  dated  lune  18, 
1999. 

•  CFM56-5B  SB  73-A062,  dated  lune  18, 
1999. 

•  CFM56-5C  SB  73-A078,  dated  June  21, 
1999. 

Installation  of  a  new  fuel  pump  with  a  new 
filter  cover  attachment  in  accordance  with 
this  paragraph  constitutes  tenninating  action 
to  the  inspections  required  by  paragraph  (a) 
of  this  AD. 

Definitions 

(c)  For  the  purpose  of  this  AD,  a 
serviceable  part  is  defined  as  a  part  with  gear 
housing  helicoil  inserts  that  meet  the 
inspection  requirements  of  the  applicable 
CFMI  SBs  listed  in  paragraph  (a)(4)  of  this 
AD.  A  serviceable  part  is  also  defined  as  a 
part  that  has  been  modified  in  accordance 
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with  the  applicable  CFMI  SB  listed  in 
paragraph  (b)  of  this  AD. 

Alternate  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Ferry  Flights 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
)anuary  14,  2000. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-1641  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  4910-13-U 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17 CFR  Parti 
RIN  3038-AB50 

Proposed  Revision  of  the 
Commission's  Procedures  for  the 
Review  of  Contract  Market  Rules 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Extension  of  comment  period. 

summary:  On  November  26,  1999,  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Register  a  request  for 
public  comment  on  a  proposal  to  revise 
its  procedures  for  the  review  of  contract 
market  rules  and  rule  amendments  (64 
FR  66428).  The  original  comment  period 
expires  January  25,  2000.  By  letter  dated 
January  3,  2000,  seven  agricultural 
organizations  requested  a  thirty  day 
extension  of  the  comment  period  to 
permit  the  membership  of  each 
organization  to  fully  consider  the 
implications  of  the  proposed 
procedures.! 


'  The  request  was  maHe  in  a  January  3,  2000  letter 
jointly  signed  by  the  American  Farm  Bureau 
Federation,  the  American  Soybean  Association,  the 
National  Association  of  Wheat  Growers,  the 
National  Cattlemen's  Beef  Association,  the  National 
Com  Grower's  Association,  the  National  Fanners 
Union,  and  the  National  Pork  Producers  Council. 


The  Commission  has  determined  to 
extend  the  comment  perioS  for  thirty 
days  in  order  to  insure  that  an  adequate 
opportunity  is  provided  for  submission 
of  meaningful  comments. 
EFFECTIVE  DATE:  Written  comments  must 
be  received  on  or  before  February  24, 
2000. 

ADDRESSES:  Comments  on  the  proposal 
should  be  sent  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Center, 
1155  21st  Street,  NW,  Washington,  DC 
20581.  Comments  may  be  sent  by 
facsimile  transmission  to  (202)  418- 
5521,  or  by  e-mail  to  secretary  @cftc.gov. 
Reference  should  be  made  to 
"Procedure  for  the  Review  of  Contract 
Market  Rules". 

FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Van  Wagner,  Associate 
Director,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC 
20581.  Telephone  Number:  (202)  418- 
5490.  Facsimile  Number:  (202)  418- 
5536.  Electronic  Mail:  tm@cftc.gov. 

Issued  in  Washington,  D.C.  on  January  18, 
2000  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  00-1568  Filed  1-21-00;  8:45  am] 

BILLING  CODE  6351-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  314 

[Docket  No.  99N-3088] 
RIN0910-AB33 

Marketing  Exclusivity  and  Patent 
Provisions  for  Certain  Antibiotic  Drugs 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing 
regulations  to  exempt  marketing 
applications  for  certain  antibiotic  drug 
products  from  regulatory  provisions 
governing  marketing  exclusivity  and 
patents.  The  proposal  would  apply  to 
marketing  applications  for  drug 
products  containing  an  antibiotic  drug 
that  was  the  subject  of  a  marketing 
application  received  by  FDA  before 
November  21,  1997,  the  effective  date  of 
the  Food  and  Drug  Administration 
Modernization  Act  of  1997 
(Modernization  Act).  This  action  is 


intended  to  bring  the  agency's 
regulations  into  conformance  with 
certain  transitional  provisions  of  the 
Modernization  Act.  FDA  is  including  in 
the  proposed  regulation  a  list  of  the 
active  moieties  of  antibiotic  drugs  that 
were  the  subjects  of  marketing 
applications  received  by  FDA  before 
November  21, 1997. 

DATES:  Written  comments  by  April  24, 
2000. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  H.  Mitchell,  Center  for  Drug 
Evaluation  and  Research  {HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION: 

L  The  Modernization  Act 

On  November  21,  1997,  the  President 
signed  the  Modernization  Act  (Public 
Law  105-115).  Section  125(b)  of  the 
Modernization  Act  repealed  section  507 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  357  (1996)). 
Section  507  was  the  section  of  the  act 
under  which  the  agency  certified 
antibiotic  drugs.  Section  125(b)  of  the 
Modernization  Act  also  made 
conforming  amendments  to  the  act. 

In  the  Federal  Register  of  May  12, 
1998  (63  FR  26066),  and  January  5,  1999 
(64  FR  396).  the  agency  issued 
conforming  amendments  to  its 
regulations  to  remove  provisions 
governing  certification  of  antibiotic 
drugs  (21  CFR  parts  430  to  460)  and  to 
make  other  changes  needed  to  reflect 
the  repeal  of  section  507  of  the  act. 

Section  125(d)(1)  of  the 
Modernization  Act  provides  that 
marketing  applications  for  antibiotic 
drugs  that  were  approved  under  former 
section  507  of  the  act  will  be  considered 
to  have  been  submitted  and  approved 
under  the  new  drug  application  (NDA) 
submission  and  approval  provisions 
foimd  at  section  505(b)  and  (c)  of  the  act 
(21  U.S.C.  355(b)  and  (c)).  If  the 
marketing  application  was  an  approved 
abbreviated  antibiotic  d^ug  application, 
it  will  be  considered  to  have  been 
submitted  and  approved  under  the 
abbreviated  new  drug  application 
(ANDA)  provisions  found  in  section 
505(j)  of  the  act. 

The  Modernization  Act  also  exempts 
certain  antibiotic-related  drug  marketing 
applications  from  the  marketing 
exclusivity  and  patent  provisions  found 
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contain  patent  certifications  or  other 
patent  information). 

•  Section  505(j)(2)(B)  (requiring 
ANDA  applicants  to  provide  notice  to 
the  patent  owner  and  NDA  holder  of  the 
certification  of  invalidity  or 
noninfringement  of  a  patent). 

•  Section  505(j)(5)(B)  (providing  for 
delayed  effective  dates  of  approval  of 
ANDA"s  under  patent  provisions  of  the 
act).2 

•  Section  505(j)(5)(D)  (describing 
submission  of  and  effective  dates  of 
approval  of  ANDA's  under  marketing 
exclusivity  provisions  of  the  act). 

Section  125(d)(3)  of  the 
Modernization  Act  authorizes  FDA  to 
make  available  to  the  public  the 
established  name  of  each  antibiotic  drug 
that  was  the  subject  of  a  marketing 
application  received  by  FDA  under 
former  section  507  of  ihe  act  before 
November  21,  1997. 

II.  Description  of  the  Rule 

A.  List  of  Regulatory  Provisions  That 
Are  Not  Applicable 

This  proposed  rule  would  exempt 
from  the  regulatory  requirements  that 
correspond  to  the  statutory 
requirements  described  above, 
applications  or  abbreviated  applications 
in  which  the  drug  product  that  is  the 
subject  of  the  application  contains  a  pre- 
repeal antibiotic  drug.  Specifically, 
under  the  proposed  rule,  the  following 
provisions  found  in  part  314  (21  CFR 
part  314)  would  not  apply  to  marketing 
applications  for  drug  products  that 
contain  pre-repeal  antibiotic  drugs: 

•  Sections  314.50(h)  and  314.53 
(relating  to  submission  of  patent 
information  in  NDA's). 

•  Section  314.50(i)  (relating  to  patent 
certifications  and  statements  about 
relevant  method  of  use  patents  in 
505Cb)(2)  applications). 

•  Section  314.52  (relating  to  notices 
to  the  patent  owner  and  NDA  holder  of 
certification  of  invalidity  or 
noninfringement  of  a  patent  by  505(b)(2) 
applicants). 

•  Section  314.94(a)(12)  (relating  to 
patent  certifications  and  statements 
about  relevant  method  of  use  patents  in 
ANDA's). 

•  Section  314.95  (relating  to  notices 
to  the  patent  owner  and  NDA  holder  of 
certification  of  invalidity  or 
noninfringement  of  a  patent  by  ANDA 
applicants). 

•  Section  314.107(b)  through  (f) 
(relating  to  delayed  effective  dates  of 
approval  of  ANDA's  and  505(b)(2) 


Act  does  not  affect  whatever 
may  have  regarding  patent 
er  35  t  I.S.C.  156  for  patents 
irug  products. 


■^  The  Modernization  Act  added  a  new  section 
505())(3)  to  the  act.  This  resulted  in  the 
renumbering  of  sections  505(j)(3)  through  (j)(8)  as 
sections  505(j)(4)  through  (j)(9).  respectively. 


applications  under  patent  provisions  of 
the  act). 

•  Section  314.108(b)  (relating  to 
submission  of  and  effective  dates  of 
approval  of  ANDA's  and  505(b)(2) 
applications  under  marketing 
exclusivity  provisions  of  the  act). 

•  Section  314.125(b)(18)  (relating  to 
refusal  to  approve  an  NDA  that  does  not 
contain  required  patent  information). 

•  Section  314.150(a)(2)(v)  (relating  to 
withdrawal  of  approval  of  an  NDA  if  the 
applicant  refuses  to  submit  required 
patent  information). 

The  brief  parenthetical  descriptions  of 
the  various  provisions  of  part  314  in  this 
section  and  in  the  codified  portion  of 
this  proposed  rule  (as  well  as  the  similar 
descriptions  of  provisions  of  section  505 
of  the  act  given  in  section  I  of  this 
document)  are  provided  merely  as  aids 
to  the  reader  in  understanding  the  scope 
of  the  proposed  rule.  They  are  not 
intended  to  have  any  regulatory 
significance  and  should  not  be 
understood  to  be  statements  of  agency 
policy  regarding  the  provisions  they 
describe. 

B.  List  ofPre-Repeal  of  Antibiotic  Drugs 

In  applying  section  125(d)(2)  of  the 
Modernization  Act,  the  agency  must 
determine  whether  a  drug  that  is  the 
subject  of  an  NDA  or  ANDA  contains  a 
pre-repeal  antibiotic  drug.  As  described 
in  section  I,  the  Modernization  Act 
specifies  patent  listing  and  exclusivity 
provisions  that  will  not  apply  when  the 
drug  that  is  the  subject  of  any 
application  contains  cin  antibiotic  drug, 
and  the  antibiotic  drug  was  the  subject 
of  any  application  received  under 
section  507  of  the  act  prior  to  November 
21,  1997.  Section  125(d)(3)  of  the 
Modernization  Act  also  authorizes  FDA 
to  publish  the  established  name  of  each 
antibiotic  drug  that  was  the  subject  of 
any  application  for  marketing  received 
by  FDA  under  former  section  507  of  the 
act. 

The  term  "antibiotic  drug,"  as  used  in 
section  125(d)  of  the  Modernization  Act, 
is  defined  as: 

*   *   *  any  drug  (except  drugs  for  use  in 
animals  other  than  humans)  composed 
wholly  or  partly  of  any  kind  of  penicillin, 
streptomycin,  chlortetracycline, 
chloramphenicol,  bacitracin,  or  any  other 
drug  intended  for  human  use  containing  any 
quantity  of  any  chemical  substance  which  is 
produced  by  a  micro-organism  and  which 
has  the  capacity  to  inhibit  or  destroy  micro- 
organisms in  dilute  solution  (including  a 
chemically  synthesized  equivalent  of  any 
such  substance)  or  any  derivative  thereof. 

21  U.S.C.  321(ij) 

Thus,  the  term  "antibiotic  drug" 
includes  not  only  the  "chemical 
substance  which  is  produced  by  a 
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micro-organism,"  and  which  "has  the 
capacity  to  inhibit  or  destroy  micro- 
organisms," but  also  "any  derivative"  of 
any  such  substance,  such  as  a  salt  or 
ester  of  the  substance. 

For  this  reason,  and  the  reasons 
discussed  below,  the  determination 
under  section  125(d)  of  the 
Modernization  Act  of  whether  a  drug 
contains  a  pre-repeal  antibiotic  depends 
on  whether  the  drug  that  is  the  subject 
of  a  marketing  application  contains  an 
active  moiety  that  can  be  found  in  a  pre- 
repeal  antibiotic  drug. 

An  active  moiety  is  the  molecule  or 
ion  responsible  for  physiological  or 
pharmacological  action,  excluding 
appended  portions  that  would  cause  the 
drug  to  be  an  ester,  salt,  or  other 
noncdvalent  derivative  of  the  molecule 
(see  §  314.108(a)).  FDA  has  consistently 
looked  at  active  moieties  to  determine  if 
the  exclusivity  protection  granted  to  a 
drug  product  would  allow  a  subsequent 
ANDA  or  application  described  in 
section  505(b)(2)  of  the  act  to  be 
submitted  or  approved. 

The  agency's  primary  regulation 
governing  marketing  exclusivity  is 
found  at  §  314.108.  This  regulation, 
which  was  proposed  in  the  Federal 
Register  of  July  10, 1989  (54  FR  28872),- 
and  made  final  in  the  Federal  Register 
of  October  3,  1994  (59  FR  50338), 
incorporated  an  interpretation  of  the 
Drug  Price  Competition  and  Patent 
Term  Restoration  Act  of  1984  (Public 
Law  98-417)  (the  Hatch-Waxman 
Amendments)  that  had  been  adopted  by 
the  agency  shortly  after  the  enactment  of 
the  Hatch-Waxman  Amendments  on 
September  24,  1984.  The  Hatch- 
Waxman  Amendments  established  the 
exclusivity  and  patent  provisions  that 
are  addressed  by  the  exemptions 
described  in  section  125(d)(2)  of  the 
Modernization  Act,  and  are  the  subject 
of  this  rulemaking.  In  interpreting  the 
exclusivity  provisions  in  the  Hatch- 
Waxman  Amendments,  the  agency 
concluded  that  Congress  did  not  intend 
to  confer  significant  periods  of 
exclusivity  on  minor  variations  of 
previously  approved  chemical 
compoimds.  (See,  e.g..  Congressional 
Record  H9124  (September  6,  1984) 
(statement  of  Representative  Waxman); 
H.  Rept.  857,  Part  I,  98th  Cong.,  2d  sess. 
38  (1984).)  Therefore,  the  agency 
determined  that  it  is  appropriate  to 
assess  whether  the  drug  seeking 
exclusivity  is  a  new  chemical  entity, 
that  is,  a  drug  that  does  not  contain  any 
previously  approved  active  moiety. 

This  approach  is  also  consistent  with 
FDA's  drug  classification  system,  which 
assesses  and  classifies  NDA's  based 
upon  the  characteristics  of  the  active 


ingredient  or  ingredients  of  the  product. 
(See  54  FR  28872  at  28897.) 

The  language  of  section  125(d)(2)  of 
the  Modernization  Act  likewise 
supports  the  conclusion  that  Congress 
did  not  intend  to  confer  exclusivity  on, 
or  require  patent  listing  for,  products 
that  represent  minor  or  incremental 
variations  on  pre-repeal  antibiotic 
drugs.  As  discussed  above.  Congress  in 
section  125(d)(2)  of  the  Modernization 
Act  chose  to  exclude  all  drugs 
containing  pre-repeal  "antibiotic 
drugs,"  a  term  that  by  definition 
includes  the  active  drug  substance  and 
"any  derivative  thereof  (see  section 
201(jj)  of  the  act  (21  U.S.C.  321(jj)). 

Accordingly,  the  agency  is  proposing 
to  implement  section  125(d)(2)  of  the 
Modernization  Act  by  relying  on  a 
comparison  of  active  moieties  to 
determine  whether  the  drug  that  is  the 
subject  of  an  NDA  contains  a  pre-repeal 
antibiotic  drug.  NDA's  for  products  that 
contain,  for  example,  a  salt  of  a  pre- 
repeal  antibiotic  drug,  or  that  propose 
such  things  as  a  new  manufacturing 
process,  new  dosage  form,  or  new  use  of 
a  pre-repeal  antibiotic  drug,  will  be 
subject  to  the  exceptions  listed  in 
section  125(d)(2)  of  the  Modernization 
Act  and  proposed  §  314.109(a). 

To  help  interested  persons  determine 
which  drug  products  would  be  exempt 
from  the  marketing  exclusivity  and 
patent  provisions  described  above,  FDA 
will  maintain  in  the  Code  of  Federal 
Regulations  a  list  of  the  names  of  each 
pre-repeal  active  moiety.  A  proposed 
version  of  that  list  is  included  as 
§  314.109(b). 

The  list  will  provide  all  of  the 
information  required  for  an  interested 
person  to  determine  whether  a 
marketing  application  is  for  a  drug  that 
contains  a  pre-repeal  antibiotic  drug. 
The  list  is  intended  to  be 
comprehensive,  but  the  inadvertent 
omission  of  an  active  moiety  found  in 
a  pre-repeal  antibiotic  drug  will  not 
affect  the  regulatory  status  of  a 
marketing  application  for  a  drug  that 
contains  that  active  moiety;  the 
application  will  still  be  exempt  from  the 
statutory  and  regulatory  requirements 
regarding  marketing  exclusivity  and 
patents  described  above.  A  person  who 
believes  that  a  drug  has  been  improperly 
included  or  omitted  fi-om  the  list  should 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  suggesting  amendments  to 
the  list,  along  with  any  information  that 
supports  the  suggested  amendments. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 


m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

rv.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  imder  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  and  die  Unfiinded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Executive  Order 
12866  classifies  a  rule  as  significant  if 
it  meets  any  one  of  a  number  of 
specified  conditions,  including  having 
an  annual  effect  on  the^economy  of  $100 
million  or  adversely  affecting  in  a 
material  way  a  sector  of  the  economy, 
competition,  or  jobs,  or  if  it  raises  novel 
legal  or  policy  issues.  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  Because,  the 
proposed  rule  is  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  it  was  subject  to  review  under  the 
Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  that  if  a  rule  has  a  signifipant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  agency 
must  analyze  regulatory  options  to 
minimize  the  economic  impact  on  small 
entities.  The  agency  certifies,  for  the 
reasons  discussed  below,  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

The  Unfunded  Mandates  Reform  Act 
requires  an  agency  to  prepare  a 
budgetary  impact  statement  before 
issuing  any  rule  likely  to  result  in  a 
Federal  mandate  that  may  result  in 
expenditures  by  State,  local,  and  tribal 
govermnents  or  the  private  sector  of 
$100  million  (adjusted  aimually  for 
inflation)  in  any  one  year.  Exempting 
applications  for  certain  antibiotic  drugs 
from  regulatory  provisions  dealing  with 
marketing  exclusivity  and  patent 
information  will  not  result  in  any 
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increased  expen  litures  by  State,  local, 
and  tribal  goven  ments  or  the  private 
sector.  Because  I  lis  proposed  rule  will 
not  result  in  an  <  xpenditure  of  $100 
million  or  more  ly  any  governmental 
entity  or  the  pri\  ate  sector,  no  budgetary 
impact  statemen  t  is  required. 

This  proposec  rule  is  intended  to 
bring  FDA's  regi  lations  governing  the 
new  drug  approi  al  process  into 
conformance  wi  h  the  transitional 
provisions  fount  in  section  125(d)(2)  of 
the  Modemizatii  )n  Act.  This  proposed 
rule  is  not  inten(  led  to  create  any  rights 
or  responsibilitii  s  that  are  not  found  in 
the  statute.  For  t  lese  reasons,  the 
agency  believes  hat  this  proposed  rule 
is  necessary  and!  that  it  is  consistent 
with  the  principles  of  Executive  Order 
12866;  that  it  is  lot  a  significant 
regulatory  actioi  i  under  that  Executive 
Order;  that  it  wi  1  not  have  a  significant 
economic  impac  t  on  a  substantial 
number  of  small  entities;  and  that  it  is 
not  likely  to  resi  lit  in  an  annual 
expenditure  in  excess  of  $100  million. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  tentative  y  concludes  that  this 
proposed  rule  c(  intains  no  collections  of 
information.  Thofefore,  clearance  by  the 
Office  of  Manag  sment  and  Budget  under 
the  Paperwork  F  eduction  Act  of  1995  is 
not  required. 

VI.  Request  for  i  Comments 

Interested  per  sons  may,  on  or  before 
April  24,  2000, 1  ubmit  to  the  Dockets 
Management  Br  mch  (address  above) 
written  commei  ts  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submit  ted,  except  that 
individuals  maj  submit  one  copy. 
Comments  are  ti )  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  cocvunent.  Received 
comments  may  pe  seen  in  the  office 
above  between  f  a.m.  and  4  p.m., 
Monday  through  Friday. 


List  of  Subjects 

Administrati\Je 
procedure, 
information, 
recordkeeping 

Therefore,  under 
Drug,  and  Cosm  etic 
authority  delegi  ted 
of  Food  and 
21  CFR  part  31^ 


in  21  CFR  Part  314 


practice  and 
Con^dential  business 
,  Reporting  and 
r^uirements. 

the  Federal  Food, 
Act  and  under 
to  the  Commissioner 
,  it  is  proposed  that 
be  amended  as  follows: 


PART  314— AFfLICATIONS  FOR  FDA 
APPROVAL  TG  MARKET  A  NEW  DRUG 


l.The 
part  314  is  revi 

Authority:  21 

353,355.371,374 
105-115.  Ill  Sta 


authoiAty  citation  for  21  CFR 
!  ed  to  read  as  follows: 


r 


.S.C.  321.331.351.352. 
.  379e;  sec.  125(d).  Pub.  L. 
2296. 


2.  Add  §  314.109  to  subpart  D  to  read 
as  follows: 

§314.109    Marketing  exclusivity  and  patent 
provisions  not  applicable  to  certain 
antibiotic-related  drug  marketing 
applications. 

(a)  The  following  regulatory 
provisions  do  not  apply  to  any 
application  or  abbreviated  application 
in  which  the  drug  that  is  the  subject  of 
the  application  or  abbreviated 
application  contains  an  antibiotic  drug 
that  has  the  same  active  moiety  (as 
defined  in  §  314.108(a))  as  an  antibiotic 
drug  that  was  the  subject  of  a  marketing 
application  received  by  FDA  under 
former  section  507  of  the  act  (21  U.S.C. 
357  (1996))  before  November  21,  1997: 

(1)  Sections  314.50(h)  and  314.53 
(relating  to  submission  of  patent 
information  in  applications). 

(2)  Section  314.50(i)  (relating  to 
patent  certifications  and  statements 
about  relevant  method  of  use  patents  in 
505{b)(2)  applications). 

(3)  Section  314.52  (relating  to  notices 
of  certification  of  invalidity  or 
noninfringement  of  a  patent  by  505(b)(2) 
applicants). 

(4)  Section  314.94(a)(12)  (relating  to 
patent  certifications  and  statements 
about  relevant  method  of  use  patents  in 
505(j)  applications). 

(5)  Section  3 14. 95" (relating  to  notices 
of  certification  of  invalidity  or 
noninfringement  of  a  patent  by  505(j) 
applicants). 

(6)  Section  314.107(b)  through  (f) 
(relating  to  delayed  effective  dates  of 
approval  of  505(j)  applications  and 
505(b)(2)  applications  imder  patent 
provisions  of  the  act). 

(7)  Section  314.108(b)  (relating  to 
submission  of  and  effective  dates  of 
approval  of  505(j)  applications  and 
505(b)(2)  applications  under  marketing 
exclusivity  provisions  of  the  act). 

(8)  Section  314.125(b)(18)  (relating  to 
refusal  to  approve  an  application  that 
does  not  contain  required  patent 
information). 

(9)  Section  314.150(a)(2)(v)  (relating 
to  withdrawal  of  approval  of  an 
application  if  the  applicant  refuses  to 
submit  required  patent  information). 

(b)  The  following  are  the  active 
moieties  of  antibiotic  drugs  that  were 
the  subject  of  marketing  applications  . 
received  by  FDA  imder  former  section 
507  of  the  act  before  November  21, 
1997.  The  list  is  intended  to  be 
comprehensive,  but  the  inadvertent 
omission  of  an  active  moiety  will  not 
affect  the  regulatory  status  of  a 
marketing  application  for  a  drug 
product  &at  contains  that  active  moiety. 
Almecillin 
Amdinocillin 


Amikacin 
Amoxicillin 
Amphomycin 
Amphotericin  B 
Ampicillin 
Azacitidine 
Azaserine 
Azithromycin 
Azlocillin 
Aztreonam 

Bacampicillin  • 

Bacitracin 

Benzyl  penicilloyl-polylysine 
Bleomycin 
Candicidin 
Capreomycin 
Carbenicillin 
Cefaclor 
Cefadroxil 
Cefamandole 
Cefazolin 
Cefdinir 
Cefepime 
Cefixime 
Cefmenoxime 
Ceftnetazole 
Cefodizime 
Cefonicid 
Cefoperazone 
Ceforanide 
Cefotaxime 
Cefotetan 
Cefotiam 
Cefoxitin 
Cefpiramide 
Cefpodoxime 
Cefprozil 
Cefsulodin 
Ceftazidime 
Ceftibuten 
Ceftizoxime 
Ceftriaxone 
Cefuroxime 
Cephacetrile 
Cephalexin 
Cephaloglycin 
Cephaloridine 
Cephalothin 
Cephapirin 
Cephradine 
Chloramphenicol 
Chlortetracycline 
Cilastatin 
Clarithromycin 
Clavulanate/clavulanic  acid 
"Clindamycin 
Clioquinol 
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Cloxacillin 

Colistimethate 

Colistin 

Cyclacillin 

Cycloserine 

Cyclosporine 

Dactinomycin 

Dalfopristin 

Daunonibicin 

Demeclocycline 

Detorubicin 

Dicloxacillin 

Dihydrostreptomycin 

Dirithromycin 

Doxorubicin 

Doxycyclme 

Epirubicin 

Erythromycin 

Floxacillin 

Fosfomycin 

Fusidate/fusidic  acid 

Gentamicin 

Gramicidin 

Griseofulvin 

Hetacillin 

Idanibicin 

Imipenem 

Ivermectin 

Kanamycin 

Lincomycin 

Loracarbef 

Meclocycline 

Meropenem 

Methacycline 

Methicillin 

Mezlocillin 

Minocycline 

Mitomycin 

Moxalactam 

Mupirocin 

Mycophenolate/mycophenolic  acid 

Nafcillin 

Natamycin 

Neomycin 

Netilmicin 

Niphimycin 

Novobiocin 

Nystatin 

Oleandomycin 

Oxacillin 

Oxjietracycline 

Paromomycin 

Penicillamine 

Penicillin  G 

Penicillin  V 

Phenethicillin 

Piperacillin 


Plicamycin 

PoljTnyxin  B 

Quinupristin 

Rifabutin 

Rifampin 

Rifamycin 

Rolitetracycline 

Sisomicin 

Spectinomycin 

Streptomycin 

Streptozocin 

Sulbactam 

Sultamicillin 

Tacrolimus 

Tazobactam 

Teicoplanin 

Tetracycline 

Ticarcillin 

Tobramycin 

Troleandomycin 

Tyrothricin 

Vancomycin 

Vidarabine 

Viomycin 

Dated:  October  5,  1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
(PR  Doc.  00-1536  Filed  1-21-00;  8:45  am] 
BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  801 
[Docket  No.  99r4-4955] 

Amendment  of  Various  Device 
Regulations  to  Reflect  Current 
American  Society  for  Testing  and 
Materials  Citations;  Companion 
Document  to  Direct  Final  Rule 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  certain  references  in  various 
medical  device  regulations.  The 
amendments  would  update  the 
references  in  those  regulations  to 
various  standards  of  the  American 
Society  for  Testing  and  Materials 
(ASTM)  to  reflect  the  current  standards 
designations.  This  proposed  rule  is  a 
companion  document  to  the  direct  final 
rule  published  elsewhere  in  this  issue  of 
the  Federal  Register. 
DATES:  Submit  written  comments  by 
April  10,  2000.  If  FDA  receives  no 


significant  adverse  comment  on  these 
various  medical  devices  regulations 
within  the  specified  comment  period, 
the  agency  intends  to  publish  in  the 
Federal  Register  a  document  confirming 
the  effective  date  of  the  final  rule  within 
30  days  after  the  comment  period  on  the 
direct  final  rule  ends.  The  direct  final 
rule  will  be  effective  June  7,  2000.  If 
FDA  receives  any  significant  adverse 
comment  regarding  this  rule,  FDA  will 
publish  a  document  withdrawing  the 
direct  final  rule  within  30  days  after  the 
comment  period  ends  and  will  proceed 
to  respond  to  all  of  the  comments  under 
this  companion  proposed  rule  using 
usual  notice-and-comment  procedures. 
The  comment  period  for  this  companion 
proposed  rule  runs  concurrently  with 
the  direct  final  rule  comment  period. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Chao,  Office  of  Policy, 
Planning,  and  Legislation  (HF-23),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-827- 
3380. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  ASTM  notified  FDA  that  ASTM 
had  been  working  on  a  project  to  help 
Federal  agencies  update  and  maintain 
the  ASTM  standards  that  are  referenced 
in  the  Code  of  Federal  Regulations 
(CFR's).  Use  of  consensus  standards 
such  as  those  developed  by  ASTM  is 
consistent  with  the  purposes  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995,  signed  into 
law  on  March  7.  1996  (Public  Law  104- 
113).  As  part  of  the  ASTM  project, 
ASTM  informed  FDA  that  many  ASTM 
standards  cited  in  FDA's  food  additive 
and  device  regulations  were  out-of-date 
and  provided  a  list  of  standards  with       '" 
their  current  year  designations.  ASTM 
listed  58  different  regulations  which,  in 
its  opinion,  needed  to  be  updated. 

FDA  examined  the  ASTM's 
documentation  and,  upon  closer 
examination,  found  that  56  of  the  58 
different  FDA  regulations  identified  by 
ASTM  cited  obsolete  ASTM  standards 
or  that,  in  some  cases,  cited  ASTM 
standards  that  had  been  withdrawTi. 
Most  regulations  involved  direct  and 
indirect  food  additives,  although  two  of 
the  affected  regulations  involved 
medical  devices.  Consequently,  through 
this  rulemaking.  FDA  is  proposing  to 
revise  the  device  regulations  identified 
by  ASTM  that  contain  obsolete  or 
withdrawn  ASTM  standards  to  reflect 
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the  current  AST  M  standards 
designations.  FI  (A  will  update  the 
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regulations  in  a 
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separate  rulemaking. 
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CFR  801.410(d) 
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and  801.430(f)(2)  (21 
2)  and  801.430(f)(2))  by 
reference  into  the 


regulation  the  u  jdated  standard  as 

follows; 

.410  Use  of  impact- 
in  eyeglasses  and 


sunglasses — Thu  proposal  would  amend 
paragraph  (d){2  " 


by  removing  "ASTM 
Method'D  1415|68  'Test  for 
International  Hi  jdness  of  Vulcanized 
and  I  y  adding  in  its  place 

D  1415-88,  Standard 

Rubber  Property — 
International  Hi  rdness,"  and  also  by 
removing  "AST  Vl  Method  D  412-68 
'Tension  Test  o  Vulcanized  Rubber," " 
and  by  adding  i  i  its  place  "ASTM 
Method  D  412-  »7,  Standard  Test 
Methods  for  Vu  canized  Rubber  and 
Thermoplastic  Rubbers  and 
Thermoplastic  Elastomers — Tension,". 
•  Section  801.430  [/seryabeiing /or 
menstrual  tamf  ons  — The  proposal 
would  amend  p  aragraph  (f)(2)  by 
removing  "(ASTM).  D  3492-83, 
'Standard  Sped  fication  for  Rubber 

Condoms)' "  and  by 
adding  in  its  pi  ice  "(ASTM)  D  3492-96, 
Standard  Speci  ication  for  Rubber 
Contraceptives  Male  Condoms)". 
In  addition,  FDA  is  updating  in 
§  801.410(d)(2)  the  address  for  the 
American  Socie  ty  for  Testing  Materials. 

n.  Additional  I  iformation 
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FDA  will  publish  a  document 
withdrawing  the  direct  final  rule  within 
30  days  after  the  comment  period  ends 
and  will  proceed  to  respond  to  all  of  the 
comments  under  this  companion 
proposed  rule  using  usual  notice-and- 
comment  procedures.  The  comment 
period  for  this  companion  proposed  rule 
runs  concurrently  with  the  direct  final 
rule's  comment  period.  Any  comments 
received  under  this  companion 
proposed  rule  will  be  considered  as 
comments  regarding  the  direct  final 
rule. 

A  significant  adverse  comment  is 
defined  as  a  comment  that  explains  why 
the  rule  would  be  inappropriate, 
including  challenges  to  the  rule's 
underlying  premise  or  approach,  or 
would  be  ineffective  or  unacceptable 
without  change.  In  determining  whether 
a  significant  adverse  comment  is 
sufficient  to  terminate  a  direct  final 
rulemaking,  FDA  will  consider  whether 
the  comment  raises  an  issue  serious 
enough  to  warrant  a  substantive 
response  in  a  notice-and-comment 
process.  Comments  that  are  frivolous, 
insubstantial,  or  outside  the  scope  of  the 
rule  will  not  be  considered  significant 
or  adverse  imder  this  procedure.  For 
example,  a  comment  recommending  a 
rule  change  in  addition  to  the  rule  will 
not  be  considered  a  significant  adverse 
comment  unless  the  comment  states 
why  the  rule  would  be  ineffective 
without  the  additional  change.  In 
addition,  if  a  significant  adverse 
conunent  applies  to  an  amendment, 
paragraph,  or  section  of  this  rule  and 
that  provision  can  be  severed  from  the 
remainder  of  the  rule,  FDA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  a  significant 
adverse  comment. 

m.  Environmental  Impact 

The  agency  has  determined,  under  21 
CFR  25.30(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  enviroimiental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 


impacts;  and  equity).  Executive  Order 
12866  classifies  a  rule  as  significant  if 
it  meets  any  one  of  a  number  of 
specified  conditions,  including  having 
an  annual  effect  on  the  economy  of  SI  00 
million  or  adversely  affecting  in  a 
material  way  a  sector  of  the  economy, 
competition,  or  jobs,  or  if  it  raises  novel 
legal  or  policy  issues.  The  revised 
ASTM  standard  citations  that  FDA  is 
adopting  in  the  medical  device 
regulations  reflect  minor  changes  to  the 
currently  listed  methods  in  those 
regulations.  The  updated  citations  are 
the  result  of  periodic  reapprovals  of 
long-standing  test  methods  or  standards 
and  should  have  no  impact  on  those 
who  use  the  standard.  Thus,  the 
proposal  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866,  and  so  is  not  subject  to  review 
under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  economic  impact  of  a  rule  on 
small  entities.  The  proposed  rule,  if 
finalized,  would  simply  update  ASTM 
citations  used  in  various  device 
regulations.  The  updated  citations  are 
the  result  of  periodic  re-approvals  of 
long-standing  ASTM  test  methods  or 
standards  and  wjil  have  no  significant 
adverse  impact^n  those  who  use  the 
ASTM  standards.  Under  the  Regulatory 
Flexibility  Act.  FDA  certifies  that  the 
proposed  rule  will  not  impose  any 
additional  regulatory  burdens  on  small 
entities. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

Interested  persons  may,  on  or  before 
April  10,  2000,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  conunents  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
conunents  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  801 

Hearing  aids.  Incorporation  by 
reference.  Medical  devices.  Professional 
and  patient  labeling. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
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of  Food  and  Drugs,  21  CFR  part  801  is 
amended  as  follows: 

PART  801— LABELING 

1.  The  authority  citation  for  21  CFR 
part  801  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
360i.  360j,  371,  374. 

§801.410    [Amended] 

2.  Section  801.410  Use  of  impact- 
resistant  lenses  in  eyeglasses  and 
sunglasses  is  amended  in  paragraph 
{d){2)  by  removing  "ASTM  Method  D 
1415-68  'Test  for  International 
Hardness  of  Vulcanized  Rubber,' "  and 
by  adding  in  its  place  "ASTM  Method 
D  1415-88.  Standard  Test  Method  for 
Rubber  Property — International 
Hardness,";  by  removing  "ASTM 
Method  D  412-68  'Tension  Test  of 
Vulcanized  Rubber,'"  and  by  adding  in 
its  place  "ASTM  Method  D  412-97, 
Standard  Test  Methods  for  Vulcanized 
Rubber  and  Thermoplastic  Rubbers  and 
Thermoplastic  Elastomers — Tension,"; 
and  by  removing  "1916  Race  St., 
Philadelphia,  PA  19103,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC  20408)."  and 
by  adding  in  its  place  "100  Barr  Harbor 
Dr.,  West  Conshohocken,  Philadelphia, 
PA  19428,  or  available  for  inspection  at 
the  Center  for  Devices  and  Radiological 
Health's  Library,  9200  Corporate  Blvd., 
Rockville,  MD  10850,  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
St.  NW.,  suite  700,  Washington,  DC." 

§801.430    [Amended] 

3.  Section  801.430  User  labeling  for 
menstrual  tampons  is  amended  in 
paragraph  (f)(2)  by  removing  "(ASTM), 
D  3492-83,  'Standard  Specification  for 
Rubber  Contraceptives  (Condoms)' "  and 
by  adding  in  its  place  "(ASTM)  D  3492- 
96,  'Standard  Specification  for  Rubber 
Contraceptives  (Male  Condoms)' ";  and 
by  revising  the  footnote  to  read  "Copies 
of  the  standard  are  available  from  the 
American  Society  for  Testing  Materials, 
100  Barr  Harbor  Dr.,  West 
Conshohocken,  PA  19428,  or  available 
for  inspection  at  the  Center  for  Devices 
and  Radiological  Health's  Library,  9200 
Corporate  Blvd.,  Rockville,  MD  10850, 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  St.  NW..  suite  700, 
Washington,  DC." 

Dated:  December  29, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[PR  Doc.  00-1405  Filed  1-21-00;  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1 

[REG-1 16048-99] 
RIN  1545-AX63 

Stock  Transfer  Rules:  Supplemental 
Rules 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  proposes,  by 
cross-reference  to  temporary 
regulations,  amendments  to  the  final 
regulations  concerning  the  Federal  tax 
treatment  of  certain  exchanges  subject  to 
section  367(b)  of  the  Internal  Revenue 
Code  (Code).  The  temporary  regulations, 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  provide  an  election  for  certain 
taxpayers  engaged  in  certain  exchanges 
described  in  section  367(b).  The 
temporary  regidations  provide  guidance 
for  taxpayers  that  make  the  specified 
election  in  order  to  determine  the  extent 
to  which  income  must  be  included  and 
certain  corresponding  adjustments  must 
be  made.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations.  This  document 
also  provides  notice  of  a  public  hearing 
on  the  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  April  24,  2000.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  the  public  hearing  scheduled  for 
April  20,  2000,  must  be  submitted  by 
March  31,  2000. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 16048-99), 
room  5228,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hoius  of  8  a.m. 
and  5  p.m.  to:  CC:DOM:CORP:R  (REG- 
116048-99),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  EJC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  of 
the  IRS  Home  Page,  or  by  submitting 
commeats  directly  to  the  IRS  Internet 
site  at:  http://www.irs.ustreas.gov/prod/ 
tax — regs/regslist.html.  The  public 
hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  tNFORMATION  CONTACT: 
Concerning  the  regulations,  Mark  D. 


Harris,  (202)  622-3860  (not  a  toll-free 
number);  concerning  submissions  and 
the  hearing,  (iiy  Traynor,  (202)  622- 
7180  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comment«  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  March  24,  2000.  Comments 
are  specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  acciuacy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  biu-den  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.367(b)- 
3(b)(4).  This  information  is  required  to 
properly  make  an  election  to  include  an 
amount  in  income  that  is  different  than 
the  inclusion  ciurenUy  required  under 
§  1.367(b)-3  of  the  final  regulations. 
This  information  will  be  used  to  verify 
proper  compliance  with  the  section 
367(b)  regulations,  including  that  the 
election  provided  herein  was  made  and 
that  the  required  adjustments  will  be 
made  by  all  parties  to  the  section  367(b) 
transaction.  The  collection  of 
information  is  mandatory.  The  likely 
respondents  are  businesses  or  other  for- 
profit  institutions. 

Estimated  total  aimual  reporting 
burden:  85  hours. 
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Background 

Temporary  n  gulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulatioii  (26  CFR  part  1)  relating 
to  section  367(1 1).  The  temporary 
regulations  con  tain  rules  that  provide  an 
election  for  cer  ain  taxpayers  engaged  in 
certain  exchan)  ,es  described  in  section 
367(b). 

The  text  of  tt  ose  temporary 
regulations  als( »  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  th(  i  temporary  regulations 
explains  the  praposed  regulations. 

Proposed  EfEec  dve  Date 

Except  as  otherwise 
regulations  are 
section  367(b) 
or  after  the  dati  ( 
published  in  tl|e 


s  es 


Special  Analy: 

It  has  been 
regulations  are 
regulatory  acti(  m 
Executive  Ord^r 
regulatory 
is  hereby  certi 
information 
regulations  wi 
economic  impact 
number  of 
certification  is 
the  number  of 
that  require  re 
regulations  is 
per  year.    " 
Flexibility 
Regulatory 
chapter  6)  is 

Pursuant  to 
Code,  these 
submitted  to 
Advocacy  of 
Administration 
impact. 


specified,  these 
proposed  to  apply  to 
xchanges  that  occur  on 
final  regulations  are 
Federal  Register. 


determined  that  these 
not  a  significant 
as  defined  in 
12866.  Therefore,  a 
assessment  is  not  required.  It 
ied  that  the  collection  of 
coptained  in  these 

not  have  a  significant 
on  a  substantial 
entities.  This 
based  upon  the  fact  that 
section  367(b)  exchanges 
)orting  under  these 
(  stimated  to  be  only  20 
Therefore,  a  Regulatory 
An<  lysis  under  the 
Flexibility  Act  (5  U.S.C. 
required. 
:  lection  7805(0  of  the 
posed  regulations  will  be 
Chief  Coimsel  for 
Small  Business 
for  comment  on  their 


not 


pro 


tlie( 
tlie: 


Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  request  comments  on  the 
clarity  of  the  proposed  regulation  and 
how  it  may  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  April  20,  2000,  beginning  at  10  a.m.. 
in  room  2615.  Internal  Revenue 
Building.  1111  Constitution  Avenue 
NW.,  Washington.  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
timely  written  conunents  and  an  outline 
of  the  topics  to  be  discussed  and  the 
time  to  be  devoted  to  each  topic  by 
(preferably  a  signed  original  and  eight 
(8)  copies)  March  31,  2000.  However, 
comments  not  to  be  presented  at  the 
hearing  must  be  submitted  by  April  24, 
2000. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  ft'ee  of  charge  at  the  hearing. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Mark 
Harris  of  the  Office  of  Associate  Chief 
Counsel  (International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1.367(b)-3  is  amended 
by  adding  paragraph  (b)(4)  to  read  as 
follows: 


§  1 .367(b)-3    Repatriation  of  foreign 
corporate  assets  In  certain  nonrecognition 
transactions. 

*         *         *         *         *  ■ 

(b)*  *  * 

(4)  [The  text  of  this  proposed  addition 
is  the  same  as  the  text  of  §  1.367(b)- 
3T(b)(4)  published  elsewhere  in  this 
issue  of  the  Federal  Register]. 

John  M.  Dalrymple, 

Acting  Deputy  Commissioner  of  Internal 

Revenue. 

[FR  Doc.  00-1378  Filed  1-21-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[OH-132;  KY-116;  KY-84;  FRL-6527-7] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Ohio  and  Kentucky 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to 
determine  that  the  Cincinnati-Hamilton 
moderate  ozone  nonattainment  area 
(Cinciimati-Hamilton  area)  has  attained 
the  public  health-based  1-hour  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS).  If  EPA  takes  final  action  on 
this  proposal,  the  Cincinnati-Hamilton 
area  will  be  redesignated  to  attainment 
of  the  1-hour  ozone  NAAQS.  The 
Cincinnati-Hamilton  area  includes  the 
Ohio  Counties  of  Hamilton,  Butler. 
Clermont,  and  Warren  and  the  Kentucky 
Counties  of  Boone,  Campbell,  and 
Kenton.  This  proposed  determination  is 
based  on  three  years  of  complete, 
quality-assured,  ambient  air  monitoring 
data  for  the  1996  to  1998  ozone  seasons 
that  demonstrate  that  the  ozone  NAAQS 
has  been  attained  in  the  area. 
Preliminary  ozone  monitoring  data  for 
1999  continue  to  show  the  area  attaining 
the  ozone  NAAQS.  On  the  basis  of  this 
determination.  EPA  is  also  determining 
that  certain  attainment  demonstration 
requirements,  along  with  certain  other 
related  requirements,  of  part  D  of  Title 
1  of  the  Clean  Air  Act  (CAA)  are  not 
applicable  to  the  Cincinnati-Hamilton 
area. 

The  EPA  is  also  proposing  to  approve 
the  State  of  Ohio  Environmental 
Protection  Agency's  (OEPA)  and  the 
Commonwealth  of  Kentucky  Natural 
Resources  and  Environmental 
Protection  Cabinet  (Cabinet)  requests  to 
redesignate  the  Cincinnati-Hamilton 
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area  to  attainment  of  the  l-hoiu  ozone 
NAAQS.  The  redesignation  request  from 
OEPA  was  received  on  July  2, 1999  and 
completed  on  December  22,  1999.  The 
Cabinet  sent  the  redesignation  request  to 
EPA  on  October  29,  1999.  Approval  of 
these  redesignation  requests  would  put 
into  place  a  plan  for  maintaining  the  1- 
hoin  ozone  standard  for  the  next  10 
years. 

The  EPA  is  also  re-proposing  to 
approve  an  exemption  from  the  nitrogen 
oxides  (NOx)  requirements  as  provided 
for  in  section  182(f)  for  the  Kentucky 
portion  of  the  Cincinnati-Hamilton  area. 
Section  182(f)  establishes  NOx 
requirements  for  ozone  nonattainment 
areas.  However,  it  provides  that  these 
requirements  do  not  apply  to  an  area  if 
the  Administrator  determines  that  NOx 
reductions  would  not  contribute  to 
attainment.  On  November  11,  1994,  the 
Cabinet  submitted  a  request  for  a  182(f) 
NOx  exemption  and  on  May  10,  1995, 
EPA  proposed  approval  for  the 
exemption.  Subsequently,  since  the  area 
monitored  an  exceedance  that 
constituted  a  violation  of  the  ozone 
NAAQS,  EPA  did  not  publish  a  final 
notice  approving  the  NOx  exemption. 
Because  the  Cincinnati-Hamilton  area  is 
currently  attaining  the  ozone  NAAQS, 
EPA  is  proposing  to  grant  the  Kentucky 
portion  a  NOx  exemption.  If  final  action 
is  taken,  then  the  Kentucky  portion  of 
the  Cincirmati-Hamilton  area  would  no 
longer  be  subject  to  NOx  requirements, 
however,  all  controls  previously 
approved  by  the  Cabinet  must  continue 
to  be  implemented. 
DATES:  Comments  on  EPA's  proposed 
action  must  be  received  by  February  23, 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to: 

J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 
Kay  Prince,  Chief,  Regulatory  Planning 
Section,  Air  Planning  Branch,  U.S. 
Environmental  Protection  Agency,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Copies  of  the  OEPA's  and  the 
Cabinet's  submittals  and  other 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations.  The  interested 
persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Reference  file  OH  132,  KY-116  and  KY 
84.  Regulation  Development  Section, 
Air  Programs  Branch  (AR-18J),  United 


States  Envfronmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  U.S. 
Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch, 
Regulatory  Plaiming  Section,  61  Forsyth 
Street,  SW,  Atlanta,  Georgia  30303. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Jones,  Enviromnental  Scientist, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
Agency,  Region  5,  Chicago,  Illinois 
60604,  (312)  886-6058, 
{jones.wiIliam@epa.gov).  Karla  L. 
McCorkle,  Environmental  Scientist, 
Regulatory  Planning  Section,  Air 
Planning  Branch,  U.S.  Environmental 
Protection  Agency,  Region  4,  61  Forsyth 
Street,  SW,  AUanta,  Georgia,  30303,  ' 
404-562-9043, 
{mccorkle.karIa@epa.gov). 
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I.  Determination  of  Attainment 

A.  What  Action  Is  EPA  Proposing  To 
Take? 

The  EPA  is  proposing  to  determine 
that  the  Cincinnati-Hamilton  moderate 
ozone  nonattainment  area  has  attained 
the  NAAQS  for  ozone.  The  Cincinnati- 
Hamilton  area  includes  the  Ohio 
Coimties  of  Hamilton,  Butler,  Clermont, 
and  Warren  and  the  Kentucky  Counties 
of  Boone,  Campbell,  and  Kenton.  On  the 
basis  of  this  determination,  EPA  is  also 
determining  that  certetin  attainment 


demonstration  requirements  (section 
172(c)(1)),  along  with  certain  other 
related  requirements,  of  Part  D  of  Title 
1  of  the  CAA.  specifically  the  section 
172(c)(9)  contingency  measure 
requirement,  the  section  182(b)(1) 
attairunent  demonstration  requirement 
and  the  182(j)  multi-state  attainment 
demonstration  requirement  are  not 
applicable  to  the  Cincinnati-Hamilton 
area  as  long  as  it  continues  to  attain  the 
ozone  NAAQS. 

B.  Why  Is  EPA  Taking  This  Action? 

The  EPA  proposes  to  redesignate  the 
area  because  three  years  of  ambient  air 
monitoring  data  demonstrate  that  the 
ozone  NAAQS  has  been  attained  and 
the  area  has  satisfied  the  other 
requirements  for  redesignation.  The 
EPA  believes  it  is  reasonable  to  interpret 
provisions  regarding  attainment 
demonstrations,  along  with  certain  other 
related  provisions,  so  as  not  to  require 
State  Implementation  Plan  (SIP) 
submissions,  as  described  further  below, 
if  an  ozone  nonattainment  area  subject 
to  those  requirements  is  monitoring 
attainment  of  the  ozone  standard  (i.e., 
attainment  of  the  NAAQS  is 
demonstrated  with  three  consecutive 
years  of  complete,  quality-assured,  air 
quality  monitoring  data).  The  EPA  is 
basing  this  determination  upon  three 
years  of  complete,  quality-assured, 
ambient  air  monitoring  data  for  the  1 996 
to  1998  ozone  seasons  that  demonstrate 
that  the  ozone  NAAQS  has  been 
attained  in  the  entire  Cincinnati- 
Hamilton  area.  Preliminary  ozone 
monitoring  data  for  1999  continue  to 
show  that  the  area  is  attaining  the  ozone 
NAAQS. 

C.  What  Would  Be  the  Effect  of  This 
Action? 

The  requirements  of  section  172(c)(1), 
182(b)(1)  and  182(j)  concerning  the 
submission  of  the  ozone  attainment 
demonstration  and  the  requirements  of 
section  172(c)(9)  concerning 
contingency  measures  for  reasonable 
further  progress  (RFP)  or  attainment  will 
not  be  applicable  to  the  area.  This 
proposal  does  not  revoke  the  1-hour 
standard  (see  discussion  in  II  (A)  of  this 
document.) 

D.  What  Is  the  Background  for  This 
Action? 

Subpart  2  of  part  D  of  Title  I  of  the 
CAA  contains  various  air  quality 
planning  and  SIP  submission 
requirements  for  ozone  nonattainment 
areas.  The  EPA  believes  it  is  reasonable 
to  interpret  provisions  regarding  RFP 
and  attainment  demonstrations,  along 
with  certain  other  related  provisions,  so 
as  not  to  require  SIP  submissions  if  an 
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ozone  nonattain  nent  area  subject  to 
those  requireme  its  is  monitoring 
attainment  of  tho  ozone  standard  (i.e., 
attainment  of  th( !  NAAQS  demonstrated 
with  three  conse  cutive  years  of 
complete,  qualit  ^assured,  air  quality 
EPA  has  interpreted 
the  general  prov  sions  of  subpart  1  of 
part  D  of  Title  I  jsections  171  and  172) 
so  as  not  to  requ  ire  the  submission  of 
SIP  revisions  coi  icerning  RFP, 
attainment  demdnstrations,  or 
contingency  measures.  As  explained  in 
a  memorandum  from  John  S.  Seitz, 
Director,  Office  if  Air  Quality  Planning 
and  Standards,  antitled  "Reasonable 
Further  Progressl  Attainment 
Demonstration,  and  Related 
Requirements  fo  r  Ozone  Nonattainment 
Areas  Meeting  tl  le  Ozone  National 
Ambient  Air  Qu  ility  Standard,"  dated 
May  10.  1995,  E  'A  believes  it  is 
appropriate  to  ii  terpret  the  more 
specific  attainm  snt  demonstration  and 
related  provisioi  is  of  subpart  2  in  the 
same  manner.  (See  Sienn  Club  v.  EPA, 
99F.3d  1551  (Ittb  Cir.  1996)) 

The  attaiiunei  t  demonstration 
requirements  of  section  182(b)(1)  are 
that  the  plan  pre  vide  for  "such  specific 
annual  reductioi  is  in  emissions  *   *   *  as 
necessary  to  attc  in  the  national  primary 
ambient  air  qual  ity  standard  by  the 
attainment  date  applicable  under  the 
CAA."  If  an  area  has  in  fact  monitored 
attainment  of  th  j  relevant  NAAQS,  EPA 
believes  there  is  no  need  for  an  area  to 
make  a  further  s  ubmission  containing 
additional  meas  ores  to  achieve 
attainment.  Thii  is  also  consistent  with 
the  interpretatio  n  of  certain  section 
172(c)  requirem  mts  provided  by  EPA  in 
the  General  Prej  mble  to  Title  I.  As  EPA 
stated  in  the  Pre  amble,  no  other 
measures  to  pro  /ide  for  attainment 
would  be  neede  i  by  areas  seeking 
redesignation  to  attainment  since 
"attainment  wil  have  been  reached"  (57 
FR  13564).  Upoi  i  attainment  of  the 
NAAQS,  the  foe  us  of  state  planning 
efforts  shifts  to  1  he  maintenance  of  the 
NAAQS  and  the  development  of  a 
maintenance  plan  under  section  175A. 

Similar  reasoi  ling  applies  to  other 
related  provisio  is  of  subpart  2.  The  first 
of  these  are  the  contingency  measure 
requirements  of  section  172(c)(9)  of  the 
CAA.  The  EPA  las  previously 
interpreted  the  :ontingency  measure 
requirement  of  i  ection  172(c)(9)  as  no 
longer  being  ap  )licable  once  an  area  has 
attained  the  sta  idard  since  those 
"contingency  n:  easures  are  directed  at 
ensuring  RFP  ai  id  attainment  by  the 
applicable  date  '  (57  FR  13564). 

The  state  mu!  t  continue  to  operate  an 
appropriate  air  quality  monitoring 
network,  in  ace  jrdance  with  40  CFR 
part  58,  to  verif  r  the  attainment  status 


of  the  area.  The  air  quality  data  relied 
upon  to  determine  that  the  area  is 
attaining  the  ozone  standard  must  be 
consistent  with  40  CFR  part  58 
requirements  and  other  relevant  EPA 
guidance  and  recorded  in  EPA's 
Aerometric  Information  Retrieval 
System  (AIRS). 

The  determinations  made  in  this 
notice  do  not  shield  an  area  from  future 
EPA  action  to  require  emissions 
reductions  from  sources  in  the  area 
where  there  is  evidence,  such  as 
photochemical  grid  modeling,  showing 
that  emissions  from  sources  in  the  area 
contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  states  with 
respect  to  the  NAAQS  (see  section 
110(a)(2)(D)).  The  EPA  has  authority 
under  sections  110(a)(2)(A)  and 
110(a)(2)(D)  of  the  CAA  to  require  such 
emission  reductions  if  necessary  and 
appropriate  to  deal  with  transport 
situations. 

The  EPA  has  reviewed  the  ambient  air 
monitoring  data  for  ozone  (consistent 
with  the  requirements  contained  in  40 
CFR  part  58  and  recorded  in  AIRS)  for 
the  Cincixmati-Hamilton  moderate 
ozone  nonattainment  area  from  the  1996 
through  1998  ozone  seasons.  This  data 
is  summarized  in  Table  1  covering 
EPA's  analysis  of  the  redesignation 
request.  Preliminary  monitoring  data  for 
1999  show  the  area  continues  to  attain 
the  1-hour  ozone  NAAQS.  On  the  basis 
of  this  review,  EPA  determines  that  the 
area  has  attained  the  1-hour  ozone 
standard  during  the  1996-98  period, 
which  is  the  most  recent  three-year  time 
period  of  air  quality  monitoring  data, 
and  therefore  is  not  required  to  submit 
an  attainment  demonstration,  and  a 
section  172(c)(9)  contingency  measure 
plan. 

E.  Where  Is  the  Public  Record  and 
Where  Do  I  Send  Comments? 

The  official  record  for  this  proposed 
rule  is  located  at  the  addresses  in  the 
ADDRESSES  section  at  the  beginning  of 
this  document.  The  addresses  for 
sending  comments  are  also  provided  in 
the  ADDRESSES  section  at  the  beginning 
of  this  docimient.  Public  comments  are 
solicited  on  EPA's  proposed  rulemaking 
action.  Public  comments  received  by 
February  23,  2000.  will  be  considered  in 
the  development  of  EPA's  final 
rulemaking  action. 

n.  Redesignation  Request 

A.  What  Action  Is  EPA  Proposing  To 
Take? 

The  EPA  is  proposing  approval  of  the 
maintenance  plan  submitted  by  the 
OEPA  and  the  Cabinet  and 


redesignation  of  the  Cincinnati- 
Hamilton  moderate  ozone 
nonattainment  area  to  attainment  of  the 
1-hour  ozone  NAAQS.  The  Cincinnati- 
Hamilton  area  consists  of  the  Ohio 
Counties  of  Butler,  Warren,  Clermont, 
and  Hamilton  and  the  Kentucky 
Counties  of  Boone,  Campbell,  and 
Kenton. 

B.  Why  Is  EPA  Taking  This  Action? 

The  Cincinnati-Hamilton  area  meets 
the  redesignation  and  maintenance  plan 
requirements  of  the  CAA. 

EPA  issued  a  proposal  to  determine 
the  1-hour  ozone  NAAQS  inapplicable 
to  the  Cincinnati-Hamilton  area  in  light 
of  the  new  8-hour  ozone  NAAQS  on 
June  10,  1999  (64  FR  110),  when  the 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  issued  its  opinion  in  American 
Trucking  Ass'ns.  Inc.  v.  EPA,  175  F.3d 
1027  (D.C.  Cir.  1999)  and  modified  in 
rehearing  on  October  29,  1999,  WL 
979463,  which  created  uncertainty 
regarding  the  8-hour  ozone  standard. 
Thus,  EPA  proposed  to  rescind  findings 
of  inapplicability  of  the  1-hour  ozone 
standard  on  October  25, 1999  (64  FR 
57424).  Therefore,  the  1-hour  ozone 
standard  remains  applicable  in  the 
Cincirmati-Hamilton  area. 

C.  What  Would  Be  the  Effect  of  the 
Redesignation? 

The  redesignation  would  change  the 
official  designation  of  the  Ohio  Counties 
of  Butler,  Warren,  Clermont,  and 
Hamilton  and  the  Kentucky  Counties  of 
Boone,  Campbell,  and  Kenton  from 
nonattainment  to  attainment  for  the  1- 
hour  ozone  standard.  It  would  also  put 
into  place  a  plan  for  maintaining  the  1- 
hour  ozone  standard  for  the  next  10 
years.  This  plan  includes  contingency 
measures  to  correct  any  future 
violations  of  the  1-hour  ozone  standard. 

D.  What  Is  the  Background  for  This 
Action? 

The  OEPA  and  the  Cabinet  submitted 
requests  on  August  16, 1999  and 
October  29,  1999,  respectively,  to 
redesignate  the  Ohio  and  Kentucky 
portions  of  the  Cincinnati-Hamilton  area 
from  nonattainment  to  attainment  for 
ozone. 

Under  section  107(d)  of  the  1977 
amended  CAA,  the  EPA  promulgated 
the  ozone  attainment  status  for  each 
geographic  area  of  the  coimtry.  All 
coimties  in  the  Cincinnati-Hamilton 
area  were  designated  as  an  ozone 
nonattainment  area  in  March  1978  (43 
FR  8962).  On  November  15.  1990,  the 
CAA  Amendments  of  1990  were 
enacted.  Pursuant  to  section 
107(d)(4)(A),  on  November  6, 1991  (56 
FR  56694),  the  Ohio  Coimties  of  Butler, 
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Clermont,  Hamilton,  and  Warren  and 
the  Kentucky  Counties  of  Boone, 
Campbell,  and  Kenton  were  designated 
as  the  Cincinnati-Hamilton  moderate 
ozone  nonattainment  cirea,  as  a  result  of 
monitored  violations  of  the  ozone 
NAAQS  during  the  1987-1989  time 
frame.  On  November  14,  1994.  OEPA 
submitted  a  redesignation  request  for 
the  Ohio  portion  of  the  Cincinnati- 
Hamilton  area  and  EPA  published  a 
proposed  redesignation  rulemaking  on 
May  5,  1995  (60  FR  22337),  for  the  Ohio 
portion  of  the  Cincinnati-Hamilton  area. 
On  November  11,  1994.  the  Cabinet 
submitted  a  redesignation  request  for 
the  Kentucky  portion  of  the  Cincirmati- 
Hamilton  area  and  revised  the  request 
on  July  19,  1995. 

During  July  of  1995,  an  ozone  monitor 
in  the  area  recorded  an  exceedance  of 
the  ozone  standard  resulting  in  a 
violation  of  the  1-hour  ozone  NAAQS. 
As  a  result  of  the  violation  the  area  was 
no  longer  attaining  the  ozone  air  quality 
standard.  On  September  27,  1996  (61  FR 
50718),  EPA  disapproved  the 
redesignation  request  for  the  Kentucky 
portion  of  the  Cincinnati-Hamilton  area 
and  on  February  18,  1997  (62  FR  7194), 
EPA  proposed  to  disapprove  the 
redesignation  request  for  the  Ohio 
portion  based  on  the  area's  violation  of 
the  ozone  NAAQS.  Both  Ohio  and 
Kentucky  were  not  meeting  the 
requirements  for  redesignation  specified 
under  section  107(d)(3)(E)  of  the  CAA 
diu-ing  the  time  period  when  these 
actions  were  taken  by  EPA.  The  EPA 
will  not  respond  to  comments  received 
on  the  February  18,  1997,  proposed 
rulemaking,  since  that  request  is  now 
moot,  having  been  superseded  by  a  new 
request.  This  subsequent  request  is  the 
subject  of  this  proposed  rulemaking. 

The  Cincinnati-Hamilton  area  has 
since  recorded  three  years  of  complete, 
quality-assured,  ambient  air  quality 
monitoring  data  for  the  1996  to  1998 
ozone  seasons,  thereby  demonstrating 
that  the  area  has  attained  the  1-hour 
ozone  NAAQS.  Preliminary  ozone 
monitoring  data  for  1999  continue  to 
show  the  area  is  attaining  the  ozone 
NAAQS.  On  July  2. 1999.  EPA  received 
a  redesignation  request  from  OEPA 
which  supersedes  its  request  submitted 
on  November  14,  1994.  On  August  16, 
1999.  OEPA  submitted  additional 
information  for  the  request  and  on 
December  22.  1999.  EPA  received  the 
results  of  OEPA's  public  heeiring  on  the 


proposed  revision  which  was  the  final 
portion  of  the  initial  request.  On 
October  29, 1999,  EPA  received  a 
request  from  the  Cabinet  to  parallel 
process  the  prehearing  redesignation 
submittal.  On  December  13,  1999.  the 
Cabinet  submitted  to  EPA  the  final 
redesignation  request  including  the 
Cabinet's  public  hearing  results. 

E.  What  Are  the  Redesignation  Review 
Criteria? 

The  CAA  provides  the  requirements 
for  redesignating  a  nonattaiiunent  area 
to  attainment.  Specifically,  section 
107(d)(3)(E)  allows  for  redesignation 
providing  that:  (1)  The  Administrator 
determines  that  the  area  has  attained  the 
NAAQS;  (2)  The  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
Section  llO(k);  (3)  The  Administrator 
determines  that  the  improvement  in  air 
quality  is  due  to  permanent  and 
enforceable  reductions  in  emissions 
resulting  from  implementation  of  the 
applicable  state  implementation  plan 
and  applicable  Federal  air  pollutant 
control  regulations  and  other  permanent 
and  enforceable  reductions;  (4)  The 
Administrator  has  fully  approved  a 
maintenance  plan  for  the  area  as 
meeting  the  requirements  of  section 
175(A);  and,  (5)  The  State  containing 
such  area  has  met  all  requirements 
applicable  to  the  area  under  section  110 
and  part  D. 

The  EPA  provided  guidance  on 
redesignation  in  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
CAA  Amendments  of  1990,  on  April  16, 
1992  (57  FR  13498)  and  supplemented 
on  April  28,  1992  (57  FR  18070).  The 
EPA  has  provided  further  guidance  on 
processing  redesignation  requests  in  the 
following  documents: 

1.  "Part  D  New  Source  Review  (part 
D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment,"  Mary  D.  Nichols,  Assistant 
Administrator  for  Air  and  Radiation, 
October  14. 1994.  (Nichols,  October 
1994) 

2.  "Use  of  Actual  Emissions  in 
Maintenance  Demonstrations  for  Ozone 
and  Carbon  Monoxide  (CO) 
Nonattainment  Areas."  D.  Kent  Berry, 
Acting  Dfrector.  Air  Quality 
Management  Division.  November  30. 
1993. 

3.  "State  Implementation  Plan  (SIP) 
Reqixfrements  for  Areas  Submitting 


Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  after 
November  15.  1992."  Michael  H. 
Shapiro.  Acting  Assistant  Administrator 
for  Air  and  Radiation,  September  17, 
1993. 

4.  "State  Implementation  Plan  (SIP) 
Actions  Submitted  in  Response  to  Clean 
Air  Act  Deadlines,"  John  Calcagni. 
Director,  Air  Quality  Management 
Division.  October  28.  1992.  (Calcagni, 
October  1992) 

5.  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment,"  John  Calcagni.  Director, 
Air  Quahty  Management  Division, 
September  4. 1992. 

6.  "Contingency  Measures  for  Ozone 
and  Carbon  Monoxide  (CO) 
Redesignations,"  G.T.  Helms.  Chief. 
Ozone/Carbon  Monoxide  Programs 
Branch,  June  1, 1992. 

7.  State  Implementation  Plans; 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (57  FR 
13498),  April  16,  1992. 

F.  What  Is  EPA 's  Analysis  of  the 
Request? 

1.  The  Area  Must  Be  Attaining  the  1- 
Hour  Ozone  NAAQS 

For  ozone,  an  area  may  be  considered 
attaining  the  1-hour  ozone  NAAQS  if 
there  are  no  violations,  as  determined  in 
accordance  with  40  CFR  50.9  and 
appendix  H,  based  on  three  complete, 
consecutive  calendar  years  of  quality 
assured  monitoring  data.  A  violation  of 
the  1-hour  ozone  NAAQS  occurs  when 
the  aiuiual  average  number  of  expected 
daily  exceedances  is  equal  to  or  greater 
than  1.05  per  year  at  a  monitoring  site. 
A  daily  exceedance  occiu^  when  the 
maximiun  hourly  ozone  concentration 
during  a  given  day  is  0.125  parts  per 
million  (ppm)  or  higher.  The  data  must 
be  collected  and  quality-assured  in 
accordance  with  40  CFR  part  58,  and 
recorded  in  AIRS.  The  monitors  shoidd 
have  remained  at  the  same  location  for 
the  duration  of  the  monitoring  period 
required  for  demonstrating  attainment. 

The  OEPA  and  the  Cabinet  submitted 
ozone  monitoring  data  for  the  April 
through  October  ozone  season  from 
1996  to  1998.  Table  1  Ifelow  summarizes 
the  air  quality  data  from  1996-1998. 
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Table  1.— l- 


HlouR  Ozone  NAAQS  Exceedances  in  the  Cincinnati-Hamilton,  Ohio— Kentucky  Area  From  1996 

TO  1998 


Middletown  .. 
Middletown  .. 
Middletown  .. 

Hamilton  

Hamilton  

Hamilton  

4430  SR  222 
4430  SR  222 
4430  SR  222 
11590  Grooms  Rd 
11590  Grooms  Rd 
11590  Grooms  Rd 
6950  Ripple  Road 
6950  Ripple  Road 
6950  Ripple  Road 
Cincinnati 
Cincinnati 
Cincinnati 
Lebanon 
Lebanon  (230 
Lebanon  (230 
KY338  .... 
KY  338  .... 
KY338  .... 

Dayton  

Dayton  

Dayton  

Covington 
Covington 
Covington 


Cock 
I  Cock 
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Site 


Road) 
Road) 


County 


Butler 

Butler 

Butler 

Butler 

Butter 

Butler 

Clermont 

Clermont 

Clermont 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Warren  ... 

Warren  ... 

Warren  ... 

Boune  .... 

Boone  .... 

Boone  .... 

Campbell 

Campbell 

Campbell 

Kenton  ... 

Kenton  ... 

Kenton  ... 


Year 


1996 
1997 
1998 
1996 
1997 
1998 
1996 
1997 
1998 
1996 
1997 
1998 
1996 
1997 
1998 
1996 
1997 
1998 
1996 
1997 
1998 
1996 
1997 
1998 
1996 
1997 
1998 
1996 
1997 
1998 


Exceedances       Expected 
measured       exceedances 


1 
1 
0 
0 
0 
0 
0 
0 
1 
0 
1 
1 
0 
0 
0 
0 
0 
0 
0 
1 
1 
0 
0 
0 

1 

0 
0 

1 

0 

1 


1.0 
1.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
1.0 
0.0 
1.0 
1.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
1.0 
1.0 
0.0 
0.0 
0.0 
1.0 
0.0 
0.0 
1.0 
0.0 
1.0 


This  data  has  jeen  quality  assured 
and  is  recorded  in  AIRS.  During  the 
1996  to  1998  time  period,  the 
Middletown,  GiDoms  Road,  Lebanon, 
and  Covington  i  monitors  each  recorded 
a  total  of  2.0  ex]  lected  exceedances.  This 
equates  to  0.67  i  iverage  expected 
exceedances  pei  year  and  shows  that  the 
monitoring  site;  with  the  most 
exceedances  are  attaining  the  1-hour 
ozone  NAAQS.  In  addition,  preliminary 
1999  ambient  air  quality  monitoring 
data  indicate  th  it  the  area  continues  to 
attain  the  1-hour  ozone  standard.  As  a 
result,  the  Cinci  nnati-Hamilton  area  is 
currently  meetii  ig  the  air  quality 
requirement  for  redesignation  to 
attainment  of  th  e  ozone  NAAQS. 


Must 


2.  The  Area 
Approved  SIP 
and  the  Area 
Applicable  Reqjiirements 
110  and  Part  D 


Have  a  Fully 
lender  Section  llO(k); 
Have  Met  All 

Under  Section 


Mist 


Before  the  Cii  icinnati-Harailton  area 
may  be  redesigi  lated  to  attainment  for 
ozone,  it  must  I  ave  fulfilled  the 
applicable  requirements  of  section  110 
and  part  D.  The  Calcagni  memorandum 
dated  September  4,  1992,  states  that 
areas  requestint  redesignation  to 
attainment  hav  i  to  fully  adopt  rules  and 
programs  that  c  ome  due  prior  to  the 


submittal  of  a  complete  redesignation 
request.  If  unimplemented  and  not 
necessary,  these  rules/programs  may  be 
moved  into  the  area's  maintenance  plan 
as  contingency  measures  rather  than 
fully  approved  into  the  SIP.  As 
described  below  in  the  section  of  this 
notice  addressing  Volatile  Organic 
Compounds  (VOC)  reasonably  available 
control  technology  (RACT)  rules, 
however,  the  EPA  is  allowing  an 
exception  to  this  policy.  While  all 
requirements  that  come  due  prior  to  the 
submission  of  the  redesignation  request 
remain  applicable  requirements,  the 
EPA  believes  it  is  appropriate,  in  this 
instance,  to  allow  an  exception  to  policy 
{Calcagni,  September  4, 1992)  to  provide 
that  the  requirement  for  certain  VOC 
RACT  rules  may  be  complied  with 
simply  through  their  incorporation 
among  the  contingency  measures  in  the 
maintenance  plan.  For  reasons 
described  later  in  this  action,  these 
measures  need  not  be  fully  adopted  and 
approved  prior  to  redesignation. 
Furthermore,  requirements  of  the  CAA 
that  come  due  subsequent  to  the  area's 
submittal  of  a  complete  redesignation 
request  would  continue  to  be  applicable 
to  the  area  imtil  a  redesignation  is 
approved,  but  are  not  required  as  a 
prerequisite  for  redesignation  (see 


section  175A(c)).  If  the  redesignation  is 
disapproved,  the  States  remain 
obligated  to  fulfill  those  requirements. 

Section  110  Requirements.  General 
SIP  elements  are  delineated  in  section 
110(a)(2)  of  Title  I,  part  A.  These 
requirements  include  but  are  not  limited 
to  the  following:  submittal  of  a  SIP  that 
has  been  adopted  by  the  state  after 
reasonable  notice  and  public  hearing, 
provisions  for  establishment  and 
operation  of  appropriate  apparatus, 
methods,  systems  and  procedures 
necessary  to  monitor  ambient  air 
quality,  implementation  of  a  permit 
program,  provisions  for  part  C, 
Prevention  of  Significant  Deterioration 
(PSD),  and  Part  D,  New  Soim:e  Review 
(NSR)  permit  programs,  criteria  for 
stationary  source  emission  control 
measures,  monitoring  and  reporting, 
provisions  for  modeling,  and  provisions 
for  public  and  local  agency 
participation.  For  purposes  of 
redesignation,  the  Ohio  and  Kentucky 
SIPs  were  reviewed  to  ensure  that  all 
requirements  imder  the  amended  CAA 
were  satisfied  through  approved  SIP 
provisions. 

Transport  of  Ozone  Precursors  to 
Downwind  Areas.  Modeling  results 
utilizing  EPA's  regional  oxidant  model 
(ROM)  indicate  that  ozone  precinsor 
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emissions  from  various  states  west  of 
the  ozone  transport  region  (OTR)  in  the 
northeastern  United  States  contribute  to 
increases  in  ozone  concentrations  in  the 
OTR.  The  EPA  issued  a  SIP  call  on 
October  27,  1998,  (63  FR  57356) 
requiring  the  District  of  Columbia  (DC) 
and  22  states,  including  Ohio  and 
Kentucky  to  reduce  their  emissions  of 
oxides  of  nitrogen  in  order  to  reduce  the 
transport  of  ozone  and  ozone 
precursors.  The  SIP  Call  submittal  date 
of  September  1999  has  been  stayed  by 
the  DC  Circuit  Court.  Because  of  the  stay 
of  the  submittal  date,  this  is  not  an 
applicable  requirement  and  thus,  need 
not  be  met  for  purposes  of 
redesignation. 

EPA  has  determined  that  the  Ohio 
and  Kentucky  SIPs  for  the  Cincinnati- 
Hamilton  1-hour  ozone  nonattainment 
eurea  satisfy  all  of  the  section  110  SIP 
requirements  of  the  CAA. 

Part  D:  General  Provisions  for 
Nonattainment  Areas.  Before  the 
Cincinnati-Hamilton  area  may  be 
redesignated  to  attainment,  it  must  have 
fulfilled  the  applicable  requirements  of 
part  D.  Under  part  D,  an  area's 
classification  determines  the 
requirements  to  which  it  is  subject. 
Subpart  1  of  part  D  sets  forth  the  basic 
nonattainment  requirements  applicable 
to  all  nonattainment  areas.  Subpart  2  of 
part  D  establishes  additional 
requirements  for  nonattainment  areas 
classified  under  Table  1  of  section 
181(a).  As  described  in  the  General 
Preamble  for  the  Implementation  of 
Title  1 ,  specific  requirements  of  subpart 
2  may  override  subpart  I's  general 
provisions  (57  FR  13501,  April  16, ' 
1992).  The  Cincinnati-Hamilton  area 
was  classified  as  moderate  ozone 
nonattainment.  Therefore,  in  order  to  be 
redesignated,  the  State  must  meet  the 
applicable  requirements  of  subpart  1  of 
part  D — specifically  sections  172(c)  and 
176,  as  well  as  the  applicable 
requirements  of  subpart  2  of  part  D. 

Section  1 72(c)  Requirements.  EPA  has 
determined  that  the  redesignation 
request  received  from  the  OEPA  and  the 
Cabinet  for  the  Cincinnati-Hamilton 
area  has  satisfied  all  of  the  relevant 
submittal  requirements  under  section 
172(c)  necessary  for  the  area  to  be 
redesignated  to  attainment.  In  the  first 
part  of  this  proposed  rulemaking,  EPA 
is  proposing  to  determine  that  the 
requirement  for  a  SIP  revision  providing 
an  attainment  demonstration  to  meet 
section  172(c)(1),  182(b)(1),  and  182{j)  is 
not  applicable.  The  RFP  requirement 
under  section  172(c)(2)  is  defined  as 
progress  that  must  be  made  toward 
attainment.  Section  182(b)(1)(A)  sets 
forth  the  specific  requirements  for  RFP. 
On  March  14,  1994,  Ohio  submitted  an 


RFP  plan  for  Cincirmati  and  on  January 
28,  1998  (63  FR  4188)  EPA  approved  the 
RFP  plan  as  meeting  the  15  percent  RFP 
requirements  of  section  182(b)(1)(A).  By 
meeting  the  specific  15%  RFP 
requirements  of  section  182(b)(1)(A), 
Cincinnati  is  also  meeting  the  RFP 
requirement  of  section  172(c)(2).  Section 
172(c)(3)  requires  submission  and 
approval  of  a  comprehensive,  accurate, 
and  current  inventory  of  actual 
emissions.  The  OEPA  submitted  an 
actual  emission  inventory  under  section 
182(a)(1)  and  EPA  approved  it  on 
December  7,  1995  (60  FR  62737).  The 
Cabinet  submitted  on  September  1 1 , 
1998,  a  15  Percent  VOC  Reduction  Plan 
and  the  1990  base  year  inventory  for  the 
Kentucky  Counties  of  Boone,  Campbell, 
and  Kenton  and  EPA  approved  the 
submittal  on  December  8.  1998  (63  FR 
67586).  EPA  has  determined  that  the 
RFP  and  actual  emission  inventory 
requirement  for  Ohio  and  Kentucky  is 
satisfied. 

Section  172(c)(5)  requires  permits  for 
the  construction  and  operation  of  new 
and  modified  major  stationary  soiu'ces 
anywhere  in  the  nonattainment  area. 
Section  182(b)(5)  requires  all  major  new 
sources  or  modifications  in  a  moderate 
nonattainment  area  to  achieve  offsetting 
reductions  of  VOCs  at  a  ratio  of  at  least 
1.15  to  1.0.  The  EPA  has  determined 
that  areas  being  redesignated  do  not 
need  to  comply  with  the  requirement 
that  a  NSR  program  be  approved  prior 
to  redesignation  provided  that  the  area 
demonstrates  maintenance  of  the 
standard  without  part  D  NSR  in  effect. 
The  rationale  for  this  decision  is 
described  in  a  memorandum  from  Mary 
Nichols  dated  October  14. 1994.  See 
discussion  in  the  Grand  Rapids, 
Michigan  document  published  on  June 
21,  1996  (61  FR  31831).  The  States  have 
demonstrated  that  the  Cincinnati- 
Hamilton  area  will  be  able  to  maintain 
the  standard  without  part  D  NSR  in 
effect,  and,  therefore,  the  States  need 
not  have  fully  approved  part  D  NSR 
programs  prior  to  approval  of  the 
redesignation  request  for  the  Cincinnati- 
Hamilton  area.  The  OEPA's  federally 
delegated  PSD  program  will  become 
effective  in  the  Cincinnati  area  upon 
redesignation  to  attainment.  The 
Cabinet  has  a  statewide  NSR  rule.  EPA 
approved  the  latest  version  of  the  NSR 
rule  on  June  23,  1994  (59  FR  32343)  and 
the  latest  version  of  the  statewide  PSD 
rule  on  June  24,  1998  (63  FR  39741). 
Kentucky's  PSD  requirements  will 
remain  enforceable  after  the 
redesignation  of  the  Cincinnati-  * 

Hamilton  area. 

Section  176  Conformity, 
Requirements.  Section  176(c)  of  the 
CAA  requires  states  to  establish  criteria 


and  procedures  to  ensure  that  Federally 
supported  or  funded  projects  conform  to 
the  air  quality  planning  goals  in  the 
applicable  Sff.  The  requirement  to 
determine  conformity  applies  to 
transportation  plans,  programs  and 
projects  developed,  funded  or  approved 
under  title  23  U.S.C.  of  the  Federal 
Transit  Act  ("transportation 
conformity"),  as  well  as  to  all  other 
Federally  supported  or  funded  projects 
("general  conformity").  Section  176 
further  provides  that  state  conformity 
revisions  must  be  consistent  with 
Federal  conformity  regulations  that  the 
CAA  required  the  EPA  to  promulgate. 
The  EPA  believes  it  is  reasonable  to 
interpret  the  conformity  requirements  as 
not  applying  for  purposes  of  evaluating 
the  redesignation  request  under  section 
107(d).  The  rationale  for  this  is  based  on 
a  combination  of  two  factors.  First,  the 
requirement  to  submit  SIP  revisions  to 
comply  with  the  conformity  provisions 
of  the  CAA  continues  to  apply  to  areas 
after  redesignation  to  attainment,  since 
such  areas  would  be  subject  to  a  section 
175A  maintenance  plan.  Second,  EPA's 
Federal  conformity  rules  require  the 
performance  of  conformity  analyses  in 
the  absence  of  Federally  approved  state 
rules.  Therefore,  because  areas  are 
subject  to  the  conformity  requirements 
regardless  of  whether  they  are 
redesignated  to  attainment  and  must 
implement  conformity  under  Federal 
rules  if  state  rules  are  not  yet  approved, 
the  EPA  believes  it  is  reasonable  to  view 
these  requirements  as  not  applying  for 
purposes  of  evaluating  a  redesignation 
request.  Consequently,  EPA  may 
approve  the  ozone  redesignation  request 
for  the  Ohio  and  Kentucky  portion  of 
the  Cinciimati-Hamilton  area  without  a 
fully  approved  conformity  SIP.  See 
Detroit.  Michigan,  carbon  monoxide 
redesignation  published  on  June  30, 
1999  (64  FR  35017),  Cleveland-Akron- 
Lorain  ozone  redesignation  published 
on  May  7,  1996  (61  FR  20458),  and 
Tampa,  Florida,  published  on  December 
7.  1995  (60  FR  52748). 

Subpart  2  Section  182  Requirements. 
The  Cincinnati-Hamilton  area  is 
classified  moderate  nonattainment: 
therefore,  part  D,  subpart  2,  section 
182(b)  requirements  apply.  In 
accordance  with  the  September  1 7, 
1993,  EPA  guidance  memorandum,  the 
requirements  which  came  due  prior  to 
the  submission  of  the  request  to 
redesignate  the  area  must  be  fully 
approved  into  the  SIP  before  or  at  the 
time  of  the  request  to  redesignate  the 
area  to  attainment.  Those  requirements 
are  discussed  below: 

1990  Base  Year  Inventory.  The  1990 
base  year  emission  inventory  was  due 
on  November  15,  1992.  OEPA  submitted 
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the  1990  base  y<  ar  emission  inventory 
on  March  14.  i 9  94,  for  the  Ohio  portion 
and  EPA  approM  ed  it  on  December  7, 
1995  (60  FR  627  37).  The  Cabinet 
submitted  the  1'  190  base  year  emission 
inventory  on  Se  jtember  11.  1998,  and 
EPA  approved  i  on  December  8,  1998 
(63  FR  67586). 

Periodic  Emi^ions  Inventory. 
Periodic  invent(  ries  were  required  to  be 
submitted  on  N(  ivember  15, 1995,  and 
November  15,  1  )98,  providing  an 
estimate  of  emissions  for  1993  and  1996, 
respectively.  This  inventory  is  not 
considered  a  SIP  requirement  for  the 
Cincinnati-Ham  ilton  area,  therefore  they 
do  not  need  to  I  e  approved  into  the  SIP. 
Ohio  provided  i  ts  most  recent  estimates 
of  emissions  for  1993  and  1996  in  its 
redesignation  re  quest  and  these 
emissions  are  sv  immarized  in  the  tables 
provided  in  this  proposed  action. 
Kentucky  also  provided  EPA  with 
periodic  emissii  ms  for  1993  and  1996. 

Emission  Stai  ements.  The  emission 
statement  SIP  w  as  due  on  November  15, 
1992.  The  OEPA  submitted  an  emission 
statement  SIP  fcr  Ohio  on  March  18,   • 
1994  and  EPA  a  pproved  it  on  October 
13,  1994  (59  FR  51863).  The  Cabinet 
submitted  the  e  nission  statement  SIP 
for  Kentucky  or  January  15,  1993  and 
supplemented  t  le  submittal  on 
December  29, 1  (94  to  satisfy  the  federal 
requirements.  EPA  published  approval 
of  the  Kentucky  emission  statement  on 
May  2,  1995  (6C  FR  21445). 

15  Percent  PI  m.  The  15  percent  RFP 
plan  for  VOC  re  ductions  was  required  to 
be  submitted  b^  November  15,  1993, 
and,  therefore,  i  s  applicable  to  the 
Cincinnati-Han  ilton  moderate  ozone 
nonattainment ;  urea.  The  OEPA 
submitted  the  15  percent  RFP  plan  on 
March  14, 1994  and  EPA  approved  it  on 
January  28,  199  i  (63  FR  4188).  The 
Cabinet  origina  ly  submitted  a  15 
percent  plan  in  November  1993  and 
revised  the  plaii  in  March  1994.  By  the 
end  of  the  1994  ozone  season,  air 
quality  monitoi  ing  data  for  the  entire 
Cincinnati  area  showed  attainment  of 
the  1-hour  ozor  e  NAAQS.  Therefore,  on 
June  29,  1995, 1  be  Cabinet  requested 
that  EPA  take  n  o  further  action  on  the 
submitted  15  percent  plan. 
Subsequently,  (luring  the  1995  ozone 
season  the  area  monitored  a  violation 
making  the  15  ])ercent  plan  again  an 
applicable  reqiiirement  for  the  area.  On 
September  11,  1998,  the  Cabinet 
submitted  a  revjised  15  percent  VOC 
Reduction  Plan  and  EPA  approved  it  on 
December  8,  IS  98  (63  FR  67586). 
VOC  RACT I  equirements.  SIP 
revisions  requi  ing  RACT  for  three 
classes  of  VOC  sources  are  required 
under  section  :  82(b)(2).  The  categories 
are:  (1)  All  sou  ces  covered  by  a  Control 


Technique  Guideline  (CTG)  document 
issued  between  November  15,  1990  and 
the  date  of  attainment;  (2)  All  sources 
covered  by  a  CTG  issued  prior  to 
November  15.  1990;  (3)  All  other  major 
non-CTG  stationary  sources.  The  non- 
CTG  rules  were  due  by  November  15, 
1992,  and  apply  to  the  Ohio  and 
Kentucky  submittal.  The  EPA  approved 
Ohio's  VOC  RACT  rules  on  April  25. 
1996  (61  FR  18255),  September  7,  1994 
(59  FR  46182)  and  October  23,  1995  (60 
FR  54308).  EPA  approved  Kentucky's 
VOC  RACT  rules  on  January  25,  1980 
(45  FR  6092),  August  7,  1981  (46  FR 
40188),  February  7,  1990  (55  FR  4169), 
June  23,  1994,  (59  FR  32344).  and  June 
28,  1996  (61  FR  33674).  Upon 
redesignation  of  the  area,  all  new  major 
VOC  sources  locating  in  Kentucky  and 
all  major  modifications  to  existing  major 
VOC  sources  will  continue  to  be  subject 
to  the  RACT  requirements.  These 
actions  satisfy  requirements  (2)  and  (3) 
above  for  the  Ohio  and  Kentucky 
portion  of  the  Cincinnati-Hamilton  area. 
Since  November  15,  1990,  EPA  has 
issued  CTG  documents  for  the  VOC 
soiu^ce  categories  of  aerospace,  synthetic 
organic  compound  manufacturing 
industry  (SOCMI)  reactor  and 
distillation  processes,  shipbuilding,  and 
wood  furniture.  To  satisfy  the 
requirement  of  (1)  above,  the  Cabinet 
submitted  a  negative  declaration  on 
December  14, 1999  for  the  CTG 
categories  of  aerospace.  SOCMI  reactor 
and  distillation  processes,  shipbuilding, 
and  wood  furniture.  Ohio  has  satisfied 
requirement  (1)  above  by  including 
these  CTG  categories  as  contingency 
measures  in  their  maintenance  plan. 
This  is  discussed  below. 

In  regards  to  requirement  (1)  above, 
EPA's  policy  on  redesignations  would 
require  full  adoption,  submission  and 
approval  of  these  rules  prior  to  approval 
of  the  redesignation  request.  Since  the 
due  date  for  the  CTG  RACT  rules  at 
issue  preceded  the  submission  of  the 
redesignation  request,  EPA  believes, 
however,  that,  in  the  context  of  the 
particular  circumstances  of  this 
redesignation,  that  it  is  permissible  to 
depart  from  that  policy  and  instead 
accept  a  commitment  to  implement 
these  RACT  rules  as  contingency 
measures  in  the  maintenance  plan 
rather  than  require  full  adoption  and 
approval  of  the  rules  prior  to  approval 
of  the  redesignation.  See  Grand  Rapids, 
Michigan,  redesignation  (61  FR  31831, 
June  21,  1996).  The  State  of  Ohio  has 
included  these  RACT  rules  as 
contingency  measures  in  its 
maintenance  plan  for  Cincirmati.  The 
reasons  justifying  this  exception  to 
EPA's  general  policy  are  explained  in 


the  above  cited  Grand  Rapids,  Michigan, 
redesignation  and  as  explained  below. 
The  EPA  believes  that  several  factors  in 
combination  justify  this  approach  with 
respect  to  the  Cincinnati-Hamilton 
redesignation.  First,  the  RACT  rules  at 
issue  in  this  redesignation  were  not 
needed  to  bring  about  attainment  of  the 
standard  in  Cincinnati.  Second,  Ohio 
has  demonstrated  continued 
maintenance  of  the  ozone  standard 
through  2010  without  the 
implementation  of  these  measures. 
Third,  Ohio  has  placed  other 
contingency  measures  in  the 
maintenance  plan  that  would  bring 
about  far  greater  emission  reductions 
than  the  RACT  rules  and  would 
therefore  be  substantially  more  effective 
in  terms  of  correcting  violations 
attributable  to  local  emissiops  from  the 
Cincinnati  area  that  may  occur  after 
redesignation.  An  analysis  of  emission 
reduction  estimates,  based  on 
documentation  contained  in  Ohio's  15 
percent  RFP  Plan,  shows  that  the 
implementation  of  low  Reid  Vapor 
Pressure  (RVP)  or  Reformulated 
Gasoline  programs  would  bring  about 
greater  reductions  than  the  CTG  VOC 
RACT  rules  issued  since  1990.  As  a 
consequence,  EPA  believes  that  the 
other,  more  effective  contingency 
measmes,  should  and  would  be 
implemented  first  even  if  the  RACT 
rules  were  to  be  fully  adopted  prior  to 
redesignation.  The  EPA  emphasizes  that 
even  under  the  exception  to  its  policy 
proposed  herein,  the  requirement  for 
these  RACT  rules  remains  an  applicable 
requirement  for  purposes  of  evaluating 
the  redesignation  request  since  it 
predated  the  submission  of  the  request. 
The  requirement,  however,  would  be 
met  in  the  form  of  the  submission  and 
full  approval  of  a  commitment  to  adopt 
and  implement  these  rules  as 
contingency  measures  in  the 
maintenance  plan.  (Under  EPA's 
existing  policy,  contingency  measures 
in  maintenance  plans  may  consist  of 
commitments  to  adopt  and  implement 
measures  upon  a  violation  of  the 
standard  (Calcagni,  September  1992)). 

The  EPA  further  notes  that  even 
without  this  exception  to  its  general 
policy,  the  State  would  have  been  able 
to  have  the  RACT  rules  become  a  part 
of  the  contingency  measiu-es  in  the 
maintenance  plan  upon  approval  of  the 
redesignation.  That  could  have  occurred 
only  after  or  upon  EPA's  full  approval 
of  the  adopted  RACT  rules,  however. 
Thus,  the  only  difference  between  EPA's 
general  policy  and  the  exception  to  that 
policy  described  in  this  proposal  is  that 
a  commitment  to  adopt  and  implement 
the  RACT  rules  in  an  expeditious 


manner,  rather  than  fully  adopted  RACT 
rules,  would  be  among  the  contingency 
measures  in  the  maintenance  plan.  In 
light  of  the  combination  of  factors 
discussed  above,  including  in  particular 
the  presence  of  other,  significantly  more 
effective,  contingency  measures  in  the 
maintenance  plan,  EPA  believes  that 
this  difference  has  no  significant 
environmental  consequence  and  that  it 
/  is  legally  permissible  to  approve  the 
Cincinnati-Hamilton  redesignation  on 
this  basis. 

Stage  II  Vapor  Recovery.  Section 
182(b)(3)  requires  states  to  submit  Stage 
II  rules  no  later  than  November  15, 

1992.  The  Ohio  Stage  II  rules  were 
submitted  as  a  SIP  revision  on  Jime  7, 
1993  and  on  October  20. 1994.  The  EPA 
partially  approved  and  partially 
disapproved  Ohio's  SIP  revision  for 
implementation  of  Stage  n  (58  FR 
52911).  As  stated  in  that  rulemaking 
action,  with  the  exception  of  paragraph 
3745-21-09  (DDD)(5),  EPA  considers 
Ohio's  Stage  II  program  to  fully  satisfy 
the  criteria  set  forth  in  the  September 
17,  1993,  EPA  guidance  document  for 
such  programs  entitled  "Enforcement 
Guidance  for  Stage  II  Vehicle  Refueling 
Control  Programs."  On  February  3, 1998 
the  Cabinet  submitted  Stage  D  controls 
and  EPA  approved  the  rule  on 
December  8,  1998  (63  FR  67586). 

Only  those  Stage  11  provisions 
previously  approved  by  EPA  are  part  of 
the  Cincinnati-Hamilton  area 
maintenance  plan.  The  September  17, 

1993,  guidance  memorandiun  listed 
above  states  that  once  onboard  vapor 
recovery  regulations  are  promulgated, 
the  Stage  II  regulations  are  no  longer 
applicable  for  moderate  ozone 
nonattainment  areas.  The  EPA 
promulgated  onboard  vapor  recovery 
rules  in  February  1994.  Therefore, 
pursuant  to  section  202(a)(6)  of  the 
CAA,  Stage  II  would  no  longer  be 
required.  However,  both  Ohio  and 
Kentucky  have  opted  to  include 
reductions  in  VOCs  from  the  Stage  II 
program  as  part  of  the  submitted 
maintenance  plan  and  the  previously 
approved  15  percent  RFP  plans  (63  FR 
4188  and  63  FR  67586). 

Vehicle  Inspection  and  Maintenance 
(I/M).  The  EPA's  final  I/M  regulations  in 
40  CFR  Part  85  require  the  States  to 
submit  a  fully  adopted  I/M  program  by 
November  15, 1993.  Ohio  submitted 
rules  for  an  enhanced  I/M  program  (E- 
Check),  on  May  26,  1994  and  EPA 
published  approval  of  the  rules  on  April 
4,  1995  (60  FR  16989).  On  September 
11, 1998,  the  Cabinet  submitted  the 
Kentucky  I/M  program  and  EPA 
approved  the  program  rule  on  December 
8, 1998  (63  FR  67586). 


NOx  Requirement.  Section  182(f) 
establishes  NOx  requirements  for  ozone 
nonattainment  areas.  However,  it 
provides  that  these  requirements  do  not 
apply  to  an  area  if  the  Administrator 
determines  that  NOx  reductions  would 
not  contribute  to  attainment.  The 
Administrator  made  such  a 
determination  for  the  Ohio  portion  of 
the  Cincinnati-Hamilton  nonattainment 
area  on  July  13,  1995  (60  FR  36060). 
After  this  waiver  was  approved,  the 
Cincinnati-Hamilton  area  monitored  a 
violation  of  the  1-hour  ozone  standard. 
Since  that  time  the  area  has  retiimed  to 
monitoring  attainment  and  continues  to 
do  so.  EPA  is  leaving  the  NOx  waiver 
in  place  based  on  the  area  retiuning  to 
attainment.  Since  the  NOx  waiver  is 
approved  as  a  final  rule,  OEPA  is  not 
required  to  impose  NOx  control 
measures  pursuant  to  section  182(f)  for 
the  Cincinnati-Hamilton  area  to  be 
redesignated.  OEPA  has  committed  to 
adopt  NOx  RACT  rules  as  a  contingency 
measure  to  be  implemented  upon  a 
violation  of  the  ozone  NAAQS  which 
occurs  after  initial  contingency 
measures  are  in  place  for  the  Cincinnati- 
Hamilton  area. 

On  May  10, 1995,  EPA  proposed 
approval  for  an  exemption  from  NOx 
requirements  for  the  Kentucky  portion 
of  the  Cincinnati-Hamilton  area. 
Subsequently,  since  the  area  monitored 
an  exceedance  that  constituted  a 
violation  of  the  ozone  NAAQS,  EPA  did 
not  publish  a  final  notice  approving  the 
NOx  exemption.  As  discussed  below, 
EPA  is  also  re-proposing  to  approve  a 
request  from  the  Cabinet  for  a  section 
182(f)  NOx  exemption  for  the  Kentucky 
portion  of  the  Cincinnati-Hamilton  area. 
This  proposal  is  based  on  the  area 
attaining  the  ozone  NAAQS.  Therefore, 
upon  redesignation  the  Kentucky 
portion  of  the  Cincinnati-Hamilton  area 
would  no  longer  be  subject  to  NOx 
requirements.  However,  all  controls 
previously  approved  by  the  Cabinet 
must  continue  to  be  implemented,  but 
no  additional  NOx  measures  would  be 
required. 

Ohio  and  Kentucky  have  satisfied  the 
requirement  that  the  area  must  have  a 
fully  approved  SIP  xmder  section  llO(k) 
and  the  area  must  have  met  all 
applicable  requirements  under  section 
110  and  part  D. 

3.  The  Improvement  in  Air  Quality  Must 
Be  Due  to  Permanent  and  Enforceable 
Reductions  in  Emissions 

The  improvement  in  air  quality  must 
be  due  to  permanent  and  enforceable 
reductions  in  emissions  resulting  from 
the  SIP,  Federal  measures,  and  other 
state  adopted  measures.  The 
improvement  in  air  quality  in  the  Ohio 


portion  of  the  Cincinnati-Hamilton  area 
is  due  to  emissions  reductions  from  the 
Federal  Motor  Vehicle  Emissions 
Control  Program  (FMVECP).  Stage  II 
vapor  recovery  program,  VOC  RACT 
controls,  and  the  partial  implementation 
of  E-Check.  Between  1993  and  1996,  the 
Ohio  area's  VOC  emissions  were 
reduced  by  6.7  percent.  Kentucky 
attributes  the  improvement  in  air 
quality  to  emission  reductions  achieved 
prior  to  the  attainment  year  of  1996 
through  the  following  programs: 
FMVECP;  VOC  RACT;  fleet  turnover  of 
automobiles;  low  Reid  Vapor  Pressure 
(RVP)  gasoline;  reformulated  gasoline; 
and  ceased  operation  emd  improved 
technology  at  facilities  in  the  area. 
Between  1990  and  1996,  the  Kentucky 
area's  VOC  emissions  were  reduced  by 
2.93  tons  per  day.  Additional  programs 
have  been  implemented  in  the  Kentucky 
area  since  the  1996  attainment  year 
which  have  provided  substantial 
emission  reductions  for  Kentucky. 
These  programs  include:  Stage  II  vapor 
recovery;  vehicle  emission  testing 
program,  increased  rule  effectiveness  of 
Stage  I  vapor  control;  Architectural 
Coatings,  Traffic  Paints,  Auto  Body 
Refinishing,  and  Commercial/Consumer 
Products  rules;  and  Open  Burning 
controls.  The  State  control  programs 
listed  above  have  been  approved  into 
the  Ohio  and  Kentucky  SDP.  Based  on 
the  listed  programs,  Ohio  and  Kentucky 
have  shown  that  the  improvement  in  air 
quality  is  based  on  permanent  and 
enforceable  reductions  in  emissions  and 
meets  this  requirement 

4.  The  Area  Must  Have  a  Fully 
Approved  Maintenance  Plan  Meeting 
the  Requirements  of  Section  175  A 

Section  1 75  A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The 
maintenance  plan  is  a  SIP  revision    % 
which  provides  for  maintenance  of  the 
relevant  NAAQS  in  the  area  for  at  least 
10  years  after  redesignation.  The 
Calcagni  memorandum  dated  September 
4, 1992,  provides  additional  guidance 
on  the  required  content  of  a 
maintenance  plan.  An  ozone 
maintenance  plan  should  address  the 
following  five  areas:  the  attainment 
emissions  inventory,  maintenance 
demonstration,  monitoring  network, 
verification  of  continued  attainment 
and,  a  contingency  plan.  The  attainment 
emissions  inventory  identifies  the 
emissions  level  in  the  area  which  is 
sufficient  to  attain  the  1-hour  ozone 
NAAQS,  and  includes  emissions  during 
the  time  period  which  had  no 
monitored  violations.  Maintenance  is 
demonstrated  by  showing  that  futiire 
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Table  2.—\ 

ot  exceed  the  level                  The  OEPA  and  the  Cabinet  included        into  the  future  after  redesignation.  Table 
18  attainment  inventory,     a  1996  emissions  inventory  as  the                 2  and  Table  3  provide  the  emissions 
>ntinued  operation  of  an     attainment  inventory.  Both  of  the                 summary  for  VOCs  and  NOx  for  the 
lualitv  monitoring               maintenance  plans  for  Ohio  and                  Ohio  portion  and  Table  4  and  Table  5 
e  included  in  the                 Kentucky  portion  of  the  Cincinnatf-             provide  the  emission  simimary  for  VOCs 
in  The  state  must  show      Hamilton  area  provide  emissions                  and  x  for  the  Kentucky  portion  of  the 
and  veri^  the  progress      estimates  from  1990  to  2010  for  VOCs,         Cincinnati-Hamilton  area.  Table  6  and     # 
ice  plan  Finally  the           NOx,  and  carbon  njfinoxide.  The                  Table  7,  respectively  provides  the 
n  miiQt  inrliiHp  a  list  nf      emissions  in  the' Cincinnati-Hamilton         emissions  summary  for  VOCs  and  NOx 
n  muM  U11.1UUB  a  u=.i  m      ^^  ^^  projected  to  decrease  from  1996      for  the  entire  Cincinnati-Hamilton  area. 
?ency  measures  wnicn        j^^^j^  ^^^  ^^^^j^^  ^^  ^.^  analysis  show      Although  carbon  monoxide  levels  were 
orrection  ot  any                   ^^^  ^^  ^^^  .^  expected  to  maintain  the      provided,  there  is  no  requirement  to 
azone  standard.                    ^^  quality  standard  for  at  least  10  years       evaluate  these  for  an  ozone  area. 

OC  Emissions  in  Tons  Per  Summer  Day  for  Ohio  Counties  (Hamilton,  Butler,  Clermont,  and 

Warren) 

1990  base 

1993 

1996 
attainment 

1999 
projected 

2002 
projected 

2005 
projected 

2010 
projected 

Point             

70.9 

69.0 

125.8 

72.8 
69.8 
85.3 

74.9 
70.7 
67.1 

77.0 
71.4 
49.6 

79.2 
72.3 
41.6 

81.4 
73.1 
36.8 

83.0 

Area 

75.0 

Mobile 

37.9 

Totals  

265.7 

227.9 

212.7 

198.0 

193.1 

191.3 

195.9 

Table  3.— I 

JOx  Emissions  in  Tons  Per  Summer  Day  for  Ohio  Counties  (Hamilton,  Butler,  Clermont,  and 

Warren) 

1990  base 

1993 

1996 
attainment 

1999 
projected 

2002 
projected 

2005 
projected 

2010 
projected 

Point           

280.0 

29.8 

130.7 

279.4 

30.3 

115.6 

279.0 

30.9 

101.3 

278.6 
31.4 
84.4 

278.3 
32.1 
72.0 

277.6 
32.2 
65.5 

277.4 

Area       

34.0 

Mobile 

, 

52.3 

Totals 

440.5 

425.3 

411.2 

394.4 

382.4 

375.3 

363.7 

Table  4.— V 

X  Emissions  in  Tons  Per  Summer  Day  for  Kentucky  Counties  (Boone,  Campbell,  and  Kenton) 

1990  base 

1996 
attainment 

1999 
projected 

2002 
projected 

2005 
projected 

2008 
projected 

2010 
projected 

Point              . . .. 

3.9 
12.6 
17.54 

8.6 

4.14 
13.57 
12.69 

9.31 

3.96 
10.27 
12.07 

9.58 

4.07 

10.45 

8.25 

9.82 

4.19 
10.76 

7.38 
10.23 

4.33 
11.13 

6.47 
10.65 

4.4 

Area       

11.35 

Mobile 

5.83 

Non-Highway 



10.97 

Total  

42.64 

39.71 

35.88 

32.59 

32.56 

32.58 

32.55 

Table  5.— N 

Ox  Emissions  in  Tons  Per  Summer  Day  for  Kentucky  Counties  (Boone,  Campbell,  and  Kenton) 

1990  base 

1996 
attainment 

1999 
projected 

2002 
projected 

2005 
projected 

2008 
projected 

2010 
projected 

Point      

43.59 
0.42 

15.4 
9.23 

29.06 

12.07 

24.90 

0.51 

29.47 

0.33 

25.55 

12.87 

29.9 

0.34 
22.73 
13.27 

30.34 

0.34 

20.14 

13.95 

30.77 

0.35 

16.99 

14.69 

31.07 

Area      

0.37 

Mobile 

15.13 

Non-Highway 

15.2 

Total  

68.64 

66.54 

68.22 

66.24 

64.77 

62.8 

61.77 

Tabi 

E  6.— VOC  Emissions  in  Tons  Per  Summer  Day  for  the  Entire  Cincinnati-Hamilton  Area 

1990  base 

1996 
attainment 

1999 
projected 

2002 
projected 

2005 
projected 

2010 
projected 

Point                  J 

74.8 

90.2 

143.34 

79.04 
93.58 
79.79 

80.96 
91.25 
61.67 

83.27 
92.57 
49.85 

85.59 
94.09 
44.18 

87.4 

Area 

97.32 

Mobile 

43.73 

^ 

- 
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Table  6.— VOC  Emissions  in  Tons  Per  Summer  Day  for  the  Entire  Cincinnati-Hamilton  Area— Continued 

1990  base 

1996 
attainment 

1999 
projected 

2002 
projected 

2005 
projected 

2010 
projected 

Total 

308.34 

252.41 

233.88 

225.69 

223.86 

228.45 

Table  7.— NOx  Emissions  in  Tons  Per  Summer  Day  for  the  Entire  Cincinnati-Hamilton  Area 


1990  base 

1996 
attainment 

1999 
projected 

2002 
projected 

2005 
projected 

2010 
projected 

Point 

Area 

Mobile :..... 

323.59 
39.45 
146.1 

308.06 
43.48 
126.2 

308.07 

44.6 

109.95 

308.2 
45.71 
94.73 

307.94 
46.49 
85.64 

30847 
49.57 
67.43 

Total 

509.14 

477.74 

462.62 

448.64 

440.07 

425.47 

The  OEPA  and  the  Cabinet  commit  to 
continue  the  operation  of  the  monitors 
in  the  area  in  accordance  with  40  CFR 
part  58.  The  States  will  also  track 
maintenance  by  regularly  updating  the 
emissions  inventory  for  the  area.  The 
emission  projections  for  2010  are  the 
budgets  for  transportation  conformity. 

The  contingency  plan  for  the 
Cincinnati-Hamilton  area  contains  three 
major  components:  Attainment  tracking, 
contingency  measures  to  be 
implemented  in  the  event  that  a 
violation  of  the  ozone  NAAQS  occurs  in 
the  Cincinnati-Hamilton  area,  and  a 
mechanism  with  which  to  trigger  the 
implementation  of  the  contingency 
measiu'es. 

Two  methods  of  attainment  tracking 
will  be  utilized  in  the  Ohio  portion  of 
the  Cincinnati-Hamilton  area:  (1)  Air 
quality  monitoring  using  the  existing 
ozone  monitoring  network,  and  (2) 
inventory  updates  on  a  regular 
schedule.  Stationary,  mobile,  and  area 
source  inventories  will  be  updated  at  a 
minimum  of  once  every  three  years 
beginning  with  1996.  Area  emission 
inventories  will  be  updated  using 
revised  census  data.  Mobile  source 
emission  inventories  will  be  updated 
using  new  vehicle  miles  traveled  (VMT) 
estimates  and  any  new  EPA  mobile 


emission  models.  Annual  progress 
reports  wall  summarize  available  VOC 
and  NOx  emissions  data. 

The  contingency  measures  to  be 
considered  for  implementation  for  the 
Ohio  portion  of  the  Cincinnati-Hamilton 
area  are  listed  below. 

1.  Lower  RVP  gasoline. 

2.  Reformulated  gasoline. 

3.  Broader  geographic  coverage  of 
existing  regulations. 

4.  Application  of  RACT  on  sources 
covered  by  new  control  technology 
guidelines  issued  in  response  to  the 
1990  CAA  Amendments. 

5.  Application  of  RACT  to  smaller 
existing  sources. 

6.  Implementation  of  one  or  more 
transportation  control  measures 
sufficient  to  achieve  at  least  a  0.5 
percent  reduction  in  actual  area  wide 
VOC  emissions.  The  transportation 
control  measures  to  be  considered 
would  include:  (1)  Trip  reductions 
programs,  including  but  not  limited  to 
employer-based  transportation 
management  programs,  area  wide 
rideshare  programs,  work  schedule 
change,  and  telecommuting;  (2)  transit 
improvements;  (3)  traffic  flow 
improvements;  and,  (4)  other  measiu^s. 

7.  Alternative  fuel  programs  for  fleet 
vehicle  operations. 


8.  Controls  on  consumer  products 
consistent  with  those  adopted  elsewhere 
in  the  United  States. 

9.  VOC  offsets  for  new  or  modified 
major  sources. 

10.  VOC  offsets  for  new  or  modified 
minor  sovuces. 

1 1 .  Increased  ratio  of  VOC  offsets 
required  for  new  soiux;es. 

12.  Requirements  of  VOC  controls  on 
new  minor  soiut;es. 

Selection  of  one  or  more  of  the 
contingency  measiu^s  will  be  based  on 
various  considerations  including  cost- 
effectiveness,  VOC  reduction  potential, 
economic  and  social  consideration,  and 
other  factors  the  State  determines  to  be 
appropriate. 

Consideration  and  selection  of  one  or 
more  of  the  contingency  measures  will 
take  place  in  the  event  the  ozone 
NAAQS  is  violated.  Initially,  the  State 
of  Ohio  will  conduct  an  analysis  to 
determine  the  level  of  control  measures 
needed  to  assure  expedient  future 
attainment.  If  a  subsequent  violation  of 
the  ozone  NAAQS  occurs  after 
implementation  of  the  VOC  controls 
measin«s,  NOx  RACT  will  be  activated. 
Contingency  measures  on  the  Ohio 
portion  of  the  area  will  be  implemented 
according  to  the  following  schedule: 


Table  8.— Contingency  Measure  Schedule  for  Ohio 


Activity— VOC  measure  implementation 

Completion  time  after  triggering  event 

Verify  a  violation  has  occurred 

1  month. 

Identify  VOC  plan  and  submit  schedule  for  implementation 

Implement  VOC  control  program  

3  months. 

12  months.                                                    ^ 

Activity — NOx  measure  implementation 

Completion  time  for  second  triggering  event  after  implementation  of  the 
VOC  contingency  measure 

Verify  a  violation  has  occurred 

1  month. 

Submit  schedule  for  implementation  of  NOx  RACT 

Implement  NOx  RACT  

3  nKXiths. 
18  months. 
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Reformulatec 
gasoline  would 


gasoline  and  low  RVP 
not  be  able  to  be 
implemented  ai  contingency  measmes 
by  the  State  of  Ohio  unless  the  State 
first  requested  <  nd  received  from  EPA  a 
waiver  of  federal  preemption  under 
section  21  Kc)!"!)  of  the  CAA.  However, 
in  light  of  the  Slate's  listing  of  other 
potential  contingency  measures  and  the 
State's  commitment  to  implement 
contingency  maasures  within  12  months 
of  a  violation,  tie  identification  of 
reformulated  ga  soline  and  low  RVP 
gasoline  does  n  )t  detract  from  the 
approvability  o:  the  contingency  plan. 

The  Cabinet  c  ommits  to  perform 
triennial  review  s  of  actual  emissions  for 
the  redesignated  area  using  the  latest 
emission  factori ;,  models,  and 
methodologies.  The  Cabinet  will  begin 
the  triennial  ass  essments  in  2000  for 
calendar  year  1!  199.  At  the  time  of  this 
periodic  inventory,  the  Cabinet  will 
review  the  assu  nptions  made  for  the 
purpose  of  the  maintenance 
demonstration  donceming  projected 
growth  in  activi  ly  levels.  If  any  of  these 
assumptions  ap  }ear  to  have  changed 
substantially,  tt  en  the  Cabinet  will  re- 
project  emissions. 

In  the  event  t  lat  exceedances  of  the 
1-hoiu  ozone  st  mdard  are  measiu^d  in 
any  portion  of  t  le  nonattainment  area, 
or  if  periodic  et  lission  inventory 
updates  reveal  (  xcessive  or 
unanticipated  g  rowth  greater  than  10 
percent  in  ozons  precursor  emissions, 
the  Cabinet  wil  evaluate  existing 
control  measim  s  to  determine  the 
further  emissioi  i  reduction  measures 
that  should  be  i  nplemented  at  that 
time. 

In  the  event 
of  the  1-hour 
Cabinet  conuni 
months,  one  or 


contingency 
reductions 
back  into 
ozone  NAAQS. 
will  be  im 
The  Cabinet  wi 
control  measiuf  s 
emission  reduc  i 
implemented  al 


c  f  a  monitored  violation 
O3one  standard,  the 

to  adopt,  within  nine 
more  of  the  following 
me  asures  to  achieve 
suffi  cient  to  bring  the  area 
attain  nent  with  the  1-hour 

All  regulatory  programs 
plem  tnted  within  18  months. 
1  also  evaluate  existing 
to  see  if  any  further 
ons  should  be 
that  time. 


1 .  Implement  ition  of  a  program  to 
require  additioi  lal  emission  reductions 
on  stationary  sc  urces 

2.  New  Soiu-c  3  Review. 

3.  Implement  ition  of  a  more  frequent, 
or  more  stringei  it  vehicle  emissions 
testing  program . 

4.  Restriction  of  certain  roads  or  lanes 
to,  or  construct  on  of  such  roads  or 
lanes  for  use  by ,  passenger  buses  or 
high-occupanc]  vehicles. 

5.  Trip-reducjion  ordinances. 


6.  Employer  based  transportation 
management  plans,  including 
incentives. 

7.  Programs  to  limit  or  restrict  vehicle 
use  in  downtown  areas,  or  other  areas 
of  emission  concentration,  particularly 
during  periods  of  peak  use. 

8.  Programs  for  new  construction  and 
major  construction  of  paths  or  tracks  for 
use  by  pedestrians  or  by  non-motorized 
vehicles  when  economically  feasible 
and  in  the  public  interest. 

The  OEPA  and  the  Cabinet  submittals 
adequately  address  the  five  basic 
components  which  comprise  a 
maintenance  plan  (attainment 
inventory,  maintenance  demonstration, 
monitoring  network,  verification  of 
continued  attainment,  and  a 
contingency  plan)  and  therefore,  satisfy 
the  maintenance  plan  requirement. 

The  CAA  section  1 75A(b)  also 
requires  the  OEPA  and  the  Cabinet  to 
submit  a  revision  of  the  SIP  eight  years 
after  the  original  redesignation  request 
is  approved  to  provide  for  maintenance 
of  the  NAAQS  for  an  additional  10  years 
following  the  first-10  year  period.  The 
Cabinet  has  committed  to  submit  the 
revision  to  the  SIP  8  years  after 
redesignation  of  the  Cincinnati- 
Hamilton  area.  Ohio  did  not  formally 
commit  to  submit  this  revision  in  the 
redesignation  request,  however,  OEPA 
is  still  required  to  submit  a  revision  to 
the  SIP  8  years  after  this  request  is 
approved. 

G.  Where  Is  the  Public  Record  and 
Where  Do  I  Send  Comments? 

The  official  record  for  this  proposed 
rule  has  been  established  under  OH-132 
and  KY-116  and  is  located  at  the 
addresses  in  the  ADDRESSES  section  at 
the  beginning  of  this  document.  The 
addresses  for  sending  comments  are  also 
provided  in  the  ADDRESSES  section  at 
the  beginning  of  this  dociunent. 

Public  comments  are  solicited  on 
EPA's  proposed  rulemaking  action. 
Public  comments  received  by  February 
23,  2000,  will  be  considered  in  the 
development  of  EPA's  final  rulemaking 
action.  EPA  will  not  respond  to 
comments  received  on  the  February  18, 
1997  (62  FR  7194),  proposed 
rulemaking,  since  a  new  request  has 
been  submitted  and  is  the  subject  of  this 
proposed  rulemaking. 

m.  182(f)  NOx  Exemption  for  Kentucky 

A.  What  Action  Is  EPA  Proposing  To 
Take? 

EPA  is  also  re-proposing  to  approve 
an  exemption  from  the  NOx 
requirement  as  provided  for  in  Section 
182(f)  for  the  Kentucky  portion  of  the 
Cincinnati-Hamilton  area.  Section  182(f) 


establishes  NOx  requirements  for  ozone 
nonattainment  areas  which  require  the 
same  provisions  for  major  stationary 
sources  of  NOx  as  apply  to  major 
stationary  soinces  of  VOCs.  One  of  the 
requirements  of  major  sources  of  VOCs 
is  RACT.  Therefore,  pursuant  to  section 
182  of  the  CAA,  RACT  is  a  requirement 
for  major  sources  of  NOx  in  an  ozone 
nonattainment  area.  However,  it 
provides  that  these  requirements  do  not 
apply  to  a  nonattainment  area  outside 
an  ozone  transport  region  if  the 
Administrator  determines  that  NOx 
reductions  would  not  contribute  to 
attaiimient.  A  NOx  exemption  request 
must  be  based  upon  the  most  recent 
three  years  of  monitoring  data,  and 
demonstrate  that  additional  reductions 
of  NOx  would  not  contribute  to 
attainment  of  the  NAAQS. 

The  EPA  memorandum  from  John  S. 
Seitz,  Director,  Office  of  Air  Quality 
Planning  and  Standards,  dated  February 
8,  1995,  entitled,  "Section  182(f) 
Nitrogen  Oxides  (NOx)  Exemptions- 
Revised  Process  Criteria,"  decouples  the 
section  182(f)  exemptions  from  NOx 
transport  issues.  The  memorandum 
states  that  for  an  area  that  did  not 
implement  section  182(f)  NOx 
requirements,  but  did  attain  the  ozone 
standard  as  demonstrated  by  ambient  air 
monitoring  data  (consistent  with  40  CFR 
part  58  and  recorded  in  the  AIRS),  it  is 
apparent  that  additional  NOx  reductions 
required  by  section  182(f)  would  not 
contribute  to  attainment  of  the  NAAQS 
in  the  area. 

On  November  11,  1994,  the  Cabinet 
submitted  a  request  for  a  182(f)  NOx 
RACT  exemption  for  the  Kentucky* 
portion  of  the  Cincinnati-Hamilton  area 
and  on  May  10,  1995  (60  FR  24813), 
EPA  proposed  approval  of  the 
exemption.  Subsequently,  since  the  area 
monitored  an  exceedance  that 
constituted  a  violation  of  the  ozone 
NAAQS,  EPA  did  not  publish  a  final 
notice  approving  the  NOx  exemption. 

Basea  on  evidence  that  the  area  is 
currenUy  demonstrating  compliance 
with  the  ozone  NAAQS,  EPA  is  re- 
proposing  approval  of  Kentucky's 
request  to  exempt  the  Kentucky  portion 
of  the  Cincirmati-Hamilton  area  from 
the  182(f)  NOx  requfrement.  Discussed 
in  detail  above,  the  EPA  is  also 
proposing  to  determine  the  Cincinnati- 
Hamilton  area  has  attained  the  1-hour 
ozone  NAAQS.  This  proposed 
.determination  of  attainment  is  based  on 
three  years  of  complete,  quality-assured, 
ambient  air  monitoring  data  for  the  1996 
to  1998  ozone  seasons  that  demonstrate 
that  the  ozone  NAAQS  has  been 
attained  in  the  area.  Because  the 
Cincinnati-Hamilton  area  has  presently 
attained  the  ozone  NAAQS,  this 
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exemption  request  for  the  area  meets  the 
applicable  requirements.  If  final  action 
is  taken  on  this  proposal  to  exempt  the 
Kentucky  portion  from  182(f) 
requirements,  upon  redesignation  it 
would  no  longer  be  subject  to  NOx 
requirements  for  moderate 
nonattainment  areas.  However,  all 
controls  previously  approved  by  the 
Cabinet  must  continue  to  be 
implemented,  but  no  additional  NOx 
measures  would  be  required.  If  there  is 
a  violation  of  the  ozone  NAAQS  in  any 
portion  of  the  Cincinnati-Hamilton  area, 
the  exemption  would  no  longer  be 
applicable. 

B.  Where  Is  the  Public  Record  and 
Where  Do  I  Send  Comments? 

The  official  record  for  this  proposed 
rule  has  been  established  under  KY-84 
and  is  located  only  at  the  EPA  Region 
4  address  in  the  ADDRESSES  section  at 
the  beginning  of  this  document.  The 
address  for  sending  comments  to  EPA 
Region  4  is  also  provided  in  the 
ADDRESSES  section  at  the  beginning  of 
this  document. 

Public  comments  are  solicited  on 
EPA's  proposed  rulemeiking  action. 
Public  comments  received  by  February 
23,  2000,  will  be  considered  in  the 
development  of  EPA's  final  rulemaking 
action. 

rV.  Disclaimer  Language  Approving  SIP 
Revisions  in  Audit  Law  States 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Kentucky's  audit  privilege  and  penalty 
immunity  law  Kentucky— "KRS  224.01- 
040"  or  its  impact  upon  any  approved 
provision  in  the  SEP,  including  the 
revision  at  issue  here.  The  action  taken 
herein  does  not  express  or  imply  any 
viewpoint  on  the  question  of  whether 
there  are  legal  deficiencies  in  this  or  any 
other  Clean  Air  Act  program  resulting 
from  the  effect  of  Kentucky's  audit 
privilege  and  immunity  law.  A  state 
audit  privilege  and  immimity  law  can 
affect  only  state  enforcement  and  cannot 
have  any  impact  on  federal  enforcement 
authorities.  EPA  may  at  any  time  invoke 
its  authority  under  the  Clean  Air  Act, 
including,  for  example,  sections  113, 
167,  205,  211  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  under  section  304  of  the 
Clean  Air  Act  is  likewise  unaffected  by 
a  state  audit  privilege  or  immimity  law. 


V.  What  Administrative  Requirements 
Were  Considered? 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10,. 
1999)  revokes  and  replaces  Executive 
Order  12612  (Federalism)  and  Executive 
Order  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accoiuitable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 


environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regiUation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  1 3045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  Costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  proposed  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  1 3084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibihty  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
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F.  Unfunded  Ma  idates 


Under  section 
Mandates  Refon  i 
("Unfunded  Mandates 
into  law  on  Mar(  :h 


202  of  the  Unfunded 
Act  of  1995 

Act"),  signed 
22,  1995,  EPA  must 
budgetary  impact  statement  to 
jroposed  or  final  rule 
F  ederal  mandate  that 
estjimated  annual  costs  to 
governments  in  the 
{jrivate  sector,  of  $100 
Under  section  205, 
the  most  cost-effective 
burden  some  alternative  that 
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ion  203  requires  EPA 
for  informing  and 
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approves  pre-ex 
under  State  or 
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additional  costs 
governments,  or 
result  from  this 


that  the  approval 
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that  may  result  in 
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G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTTAA, 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
imless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  proposed  action. 
Today's  action  does  not  require  the 
public  to  perform  activities  conducive 
to  the  use  of  VCS. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compoiuids. 

40  CFR  Part  81 

Enviroimiental  protection.  Air 
pollution  control. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  January  12,  2000. 
Francis  X.  Lyons, 

Regional  Administrator.  Region  5. 

Dated:  January  7,  2000. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
(FR  Doc.  00-1555  Filed  1-21-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-6526-8] 

RIN2060-A177 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Aerospace 
Manufacturing  and  Rework  Facilities 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 

SUMMARY:  This  action  proposes  to 
amend  the  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  Aerospace  Manufacturing  and 
Rework  Facilities  to  include  a  separate 
emission  standard  for  exterior  primers 
used  for  large  commercial  aircraft 
components  (parts  or  assemblies)  or 
fully  assembled  large  commercial 
aircraft  at  existing  facilities  that  produce 


fully  assembled  large  commercial 
aircraft.  We  are  proposing  these 
amendments  based  on  review  of  data 
that  support  significant  technical 
concerns  of  an  aircraft  manufacturer's 
ability  to  achieve  the  cvurent  350  grams 
per  liter  (g/L)  (2.9  pounds  per  gallon  (lb/ 
gal))  hazardous  air  pollutant  (HAP)  and 
volatile  organic  compound  (VOC) 
content  limit  requirements  when  using 
exterior  primers. 

DATES:  Comments:  Written  comments 
must  be  received  by  February  23,  2000, 
unless  a  hearing  is  requested  by 
February  3,  2000.  If  a  hearing  is 
requested,  written  comments  must  be 
received  by  March  9,  2000. 
ADDRESSES:  Comments:  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-92-20, 
Room  M-1500,  U.S.  Environmental, 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  The  EPA 
requests  that  a  separate  copy  also  be 
sent  to  the  contact  person  listed  below 
in  FOR  FURTHER  INFORMATION  CONTACT. 
Comments  may  also  be  submitted 
electronically  by  following  the 
instructions  provided  in  SUPPLEMENTARY 
INFORMATION. 

Public  Hearing:  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  by 
February  3,  2000.  If  requested,  a  public 
hearing  will  be  held  February  7,  2000. 
If  a  public  hearing  is  requested,  the 
comment  period  will  end  30  days  after 
the  date  of  the  public  hearing,  in  which 
case  EPA  will  publish  a  document  in 
the  Federal  Register  announcing  the 
hearing  information  and  the  extended 
comment  period.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditorium.  Persons 
interested  in  attending  the  hearing  to 
present  oral  testimony  should  contact 
Ms.  Dorothy  Apple;  Policy,  Planning, 
and  Standards  Group  (MD-13);  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
4487. 

Docket:  Docket  nimiber  A-92-20, 
containing  information  relevant  to  this 
proposed  rulemaking,  is  available  for 
public  inspection  between  8:00  a.m.  and 
5:30  p.m.,  Monday  through  Friday 
(except  for  Federal  holidays)  at  the 
following  address:  U.S.  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center  (MC- 
6102),  401  M  Street,  SW,  Washington, 
DC  20460,  telephone:  (202)  260-7548. 
The  docket  is  located  at  the  above 
address  in  Room  M-1500,  Waterside 
Mall  (ground  floor).  A  reasonable  fee 
may  be  charged  for  copying. 


Federal  Register /Vol.  65,  No.  15 /Monday,  January  24,  2000  /  Proposed  Rules 


3643 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  Szykman  or  Mr.  Jaime  Pagan; 
Policy,  Planning,  and  Standards  Group, 
Emission  Standards  Division  (MD-13); 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Paik,  North  Carolina 
27711,  telephone  (919) 541-2452 
(Szykman)  or  (919)  541-5340  (Pagan), 
electronic  mail  address 
szykman.jim@epa.gov  or 
pagan.jaime@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Regulated  Entities 

The  regulated  category  and  entities 
affected  by  this  action  include: 


Category 

Examples  of  regulated  entities 

Industry  

Facilities  which  are  major 
sources  of  hazardous  air 
pollutants  and  manufacture 
large  commercial  aircraft. 

This  table  is  not  intended  to  be 
exhaustive  but,  rather,  provides  a  guide 
for  readers  likely  to  be  interested  in  the 
proposed  amendments  to  the 
regulations  affected  by  this  action.  If 
you  have  any  questions  regarding  the 
applicability  of  these  proposed 
amendments  to  a  particular  entity, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Electronic  Access  and  Filing  Addresses 

These  proposed  amendments,  the 
promulgated  NESHAP  (40  CFR  part  63, 
subpart  GG),  and  other  background 
information  are  available  in  Docket 
Number  A-92-20  or  by  request  from  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center  (ADDRESSES).  These 
documents  can  also  be  accessed  through 
the  EPA  web  site  at:  http:// 
wrww.  epa.gov/ttn/oarpg.  For  further 
information  and  general  questions 
regarding  the  Technology  Transfer 
Network  (TTN)  call  Mr.  Hersch  Rorex 
(919)  541-5637.  Electronic  comments 
and  data  may  be  submitted  by  sending 
electronic  mail  (e-mail)  to:  a-and-r- 
docket@epamail.epa.gov.  Submit 
comments  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  diskette  in  Word 
Perfect  5.1,  6.1,  Corel  8,  or  ACSII  file 
foi:mat.  Identify  all  comments  and  data 
in  electronic  form  by  the  docket  number 
A-92-20.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  electronic  mail.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Why  are  we  taking  this  action? 


II.  What  provisions  of  the  Aerospace 

NESHAP  would  these  proposed 
amendments  affect? 

III.  Whom  would  these  proposed 

amendments  affect? 
rV.  What  are  the  administrative  requirements 
for  this  proposal? 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

C.  Paperwork  Reduction  Act 

D.  Regulatory  Flexihility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

E.  Unfunded  Mandates  Reform  Act 

F.  Executive  Order  13084,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Executive  Order  13132:  Federalism 

I.  Why  Are  We  Taking  This  Action? 

On  September  1, 1995,  we 
promulgated  the  NESHAP  for  Aerospace 
Manufacturing  and  Rework  Facilities 
(60  FR  45948).  The  NESHAP  contains 
standards  to  control  organic  HAP  and 
VOC  emissions  from  primer  application 
operations.  These  standards  require  the 
use  of  a  primer  vdth  an  organic  HAP 
and  VOC  content  level  of  350  g/L  (2.9 
lb/gal)  or  less  (40  CFR  63.745(c)(l),(2)) 
where  no  add-on  control  system  is  used, 
or  the  use  of  a  control  system  to  reduce 
the  organic  HAP  and  VOC  emissions  to 
the  atmosphere  by  81  percent  or  greater 
(§  63.745(d)).  We  set  these  standards  at 
the  maximum  achievable  control 
technology  (MACT)  floor  for  new  and  i  # 
existing  sources. 

In  the  preamble  to  the  proposed 
NESHAP  (59  FR  29241),  we  explained 
the  basis  of  the  MACT  floor  for  primer 
application  operations.  We  established 
the  MACT  floor  for  existing  facilities 
based  on  the  weighted  average  VOC 
content  that  represented  the  average  of 
the  top  12  percent  of  facilities.  Because 
of  the  limited  available  data  on  the 
corresponding  organic  HAP  content,  we 
proposed  a  HAP  content  limit  at  the 
same  level  as  the  VOC  content  limit. 
Also,  in  applying  these  standards  within 
the  source  category,  we  did  not  identify 
any  technical  reason  to  distinguish 
between  the  different  types  of  market 
segments  (commercial  or  military),  or 
the  work  type  (original  equipment 
manufacture  or  rework).  Therefore,  we 
applied  these  standards  to  all  market 
segments  within  the  source  category. 

In  public  conunents  received  on  the 
proposed  rule,  afrcraft  manufacturers 
raised  concerns  about  the  inclusion  of 
exterior  primers  for  large  commercial 
aircraft  in  the  data  set  for  the  MACT 
floor  on  primer  operations.  The  industry 


expressed  concerns  about  whether  a 
suitable  exterior  primer  would  be 
available  by  the  September  1,  1998 
NESHAP  compliance  deadline  for 
existing  sources.  However,  at  that  time, 
industry  did  not  provide  adequate 
supporting  data  to  justify  separate 
treatment  of  exterior  primers  for  large 
commercial  aircraft. 

Recently,  an  aircraft  manufactiu^r 
raised  these  same  concerns  and 
submitted  additional  data  indicating 
that  it  has  not  been  able  to  find  a 
satisfactory  exterior  primer  for  use  in 
manufactiuing  and  assembling  large 
commercial  aircraft  that  will  meet  the 
cvurent  HAP  and  VOC  content  limits  in 
the  NESHAP  and  their  own  performance 
needs.  This  aircraft  manufacturer  has 
stated  that  several  factors  exist  that 
create  a  distinction  between  facilities 
that  produce  fully  assembled  large 
commercial  aircraft  and  facilities  that 
manufactm^  other  types  of  aerospace 
components  and  vehicles.  One  of  the 
primary  differences  is  the  annual 
utilization  rates  for  large  commercial 
aircraft  versus  other  aircraft.  Large 
commercial  aircraft  often  remain  in 
constant  use  with  multiple  take-offs  and 
landings  daily  find  much  higher  annual 
flight  hours  than  other  aircraft.  The  total 
flight  time,  flight  frequency,  and  flight 
altitudes  for  large  commercial  aircraft 
are  often  much  higher  than  for  other 
types  of  aircraft,  such  as  defense  aircraft 
and  general  aviation  aircraft.  These 
higher  utilization  rates  associated  with 
large  commercial  aircraft  create  distinct 
stresses  for  the  paint  systems  used.  In 
addition,  the  largest  of  the  commercial 
aircraft  are  often  designed  for  overseas 
travel  (transcontinental  routes)  which 
creates  a  greater  exposure  to  salt,  a 
strong  corrosive  agent.  Finally,  this 
aircraft  manufactiuer  has  stated  that 
differing  paint  requirements,  such  as 
replicability  of  color  and  gloss,  and 
differing  maintenance  requirements  due 
to  its  large  number  of  customers  (200 
plus),  are  also  factors  that  cap  contribute 
to  the  acceptability  of  a  paint  system. 
This  aircraft  manufacturer  expressed 
significant  technical  concern  about  its 
ability  to  find  an  exterior  primer  that 
would  provide  adequate  protection  to 
large  commercial  aircraft  without  pitting 
or  peeling  and  that  would  meet  the  VOC 
and  HAP  content  standards  for  primers. 
This  aircraft  manufactiu^r  has  stated 
that  available  low-VOC  exterior  primers 
have  very  different  physical  and 
chemical  properties,  such  as  the 
rheology  and  cross-link  density  of  the 
coating,  from  the  primers  that  were  in 
use  when  the  MACT  floor  was 
established  in  1995.  Primers  that  were 
in  use  at  that  time  contained  1,1,1 
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trichloroethane  (TCA)  but  TCA  has 
since  been  pha!  ed  out  due  to  its  adverse 
effect  on  the  str  itospheric  ozone  layer. 
New  TCA-£ree.  tiigh  solids/low- VOC 
primers  represe  nt  a  distinct  technology 
from  the  previous  TCA  primer 
technology.  Tho  manufacturer  has  stated 
that  this  has  res  ulted  in  changes  to  the 
performance  ch  Eiracteristics  of  the 
primer,  particu  arly  the  adhesion, 
flexibility,  and  ,mpact  resistance,  which 
have  resulted' in  a  greater  chance  of  the 
coatings  peelin; ;  and  pitting.  This 
aircraft  manufa  :turer  provided 
summary  test  dita  on  the  50  exterior 
primers  tested  !  ince  the  Aerospace 
NESHAP  was  promulgated. 

The  compliai  ice  date  for  the  NESHAP 
was  September  1,  1998.  We  have 
granted  complii  ince  extensions  based  on 
this  issue;  how(  (ver,  these  extensions 
expired  September  1,  1999. 

Today^  we  ari  s  proposing  to  amend  the 
current  emissio  n  limits  contained  in  40 
CFR  63.745{c)(: )  and  (2)  for  primer 
operations  witi  no  add-on  control 
systems  by  pro|  tosing  a  separate 
emission  limit  if  650  g/L  (5.4  lb/gal)  or 
less  of  organic  HAP  and  VOC  for 
exterior  primer  i  as  applied  to  large 
commercial  airi  xaft  components  (parts 
or  assemblies)  c  r  fully  assembled  large 
commercial  airi  :raft  at  existing  affected 
soiuDes  that  pn  duce  fully  assembled 
large  commerci  d  aircraft;  and  an 
emission  limit  i  if  350  g/L  (2.9  lb/gal)  or 
less  of  organic  1  lAP  and  VCXZ  for 
exterior  primer  i  as  applied  to  large 
conunercial  airi  ;raft  components  (parts 
or  assemblies)  (  r  fully  assembled  large 
commercial  ain  :raft  at  new  affected 
sources  that  pre  duce  fully  assembled 
large  commerci  il  aircraft.  Our  bases  for 
these  amendme  nts  are  data  recently 
submitted  to  us  by  a  manufacturer  of 
large  commerci  il  aircraft  and  a 
reevaluation  of  the  original  data  used  to 
establish  the  M.  \CT  floor  for  primer 
application  ope  rations.  Also  based  on 
the  fact  that  TC  ^-based  primer  is  no 
longer  availabh  ,  as  previously 
discussed,  we  r  sevaluated  the  original 
data  used  to  est  ablish  the  MACT  floor 
for  primer  appl  cation  operations  of  350 
g/L  (2.9  lb/gal)  jr  less  of  organic  HAP 
and  VOC. 

In  order  to  de  termine  if  a  separate 
limit  should  be  established  for  exterior 
primers  used  oi  i  large  commercial 
aircraft  at  exist;  ng  facilities  that  produce 
fully  assemblec  large  conunercial 
aircraft,  we  considered  whether  these 
facilities  are  distinct  from  other 
segments  of  the  industry.  Because  leu-ge 
commercial  air  :raft  often  have  much 
higher  annual  i  itilization  rates  and 
greater  exposui  e  to  corrosive 
environments,  creating  the  need  for 
higher  perform  uice  coating  systems. 


and  the  manufactiuer  of  such  aircraft 
has  many  different  customer 
specifications  it  must  satisfy,  we 
determined  that  a  separate  limit  should 
be  established  for  these  facilities.  We 
then  re-evaluated  the  original  data  only 
for  facilities  that  manufactured  fully 
assembled  large  commercial  aircraft.  In 
our  re-evaluation  of  the  data,  we 
identified  foxu'  facilities  which 
manufactured  fully  assembled  large 
commercial  aircraft.  To  account  for  the 
fact  that  TCA-based  primer  is  no  longer 
available,  we  removed  all  TCA-based 
primer  data.  The  data  from  these  four 
facilities  on  the  annual  usage  of  primers 
used  in  the  primer  operations  for  large 
commercial  aircraft  had  a  VOC  content 
that  ranged  from  650  g/L  (5.3  lb/gal)  to 
670  g/L  (5.6  lb/gal).  A  more  detailed 
discussion  of  this  analysis  can  be  found 
in  the  Docket  (No.  A-92-20)  within  the 
document  titled,  "MACT  Floor  for 
Aerospace  Commercial  Aircraft  Original 
Equipment  Operations — Interior  and 
Exterior  Primers." 

The  Clean  Air  Act  requires  that 
emission  standards  for  HAP  established 
under  section  112(d)(2)  be  based  on 
..*   *   *  the  maximum  degree  of 
reduction  in  emissions  of  the  hazardous 
air  pollutants  subject  to  this  section 
*   *   *  that  the  Administrator,  taking 
into  consideration  the  cost  of  achieving 
such  emission  reduction,  and  any  non- 
air  quality  health  and  environmental 
impacts  and  energy  requirements, 
determines  is  achievable  for  new  or 
existing  sources  in  the  category  or 
subcategory  to  which  such  emission 
standards  applies  *   *   *."  This  basis  is 
commonly  referred  to  as  MACT. 

Section  112(d)(3)  further  clarifies  the 
minimum  acceptable  stringency  for  the 
MACT  level  of  emission  reduction.  For 
new  sources,  MACT  shall  be  no  "*   *   * 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator."  For  existing 
sources,  MACT  "*   *   *  shall  not  be  less 
stringent,  and  may  be  more  stringent 
than — 

(A)  the  average  emission  limitation 
achieved  by  the  best  performing  12 
percent  of  the  existing  sources  *   *   *  in 
the  category  or  subcategory  for 
categories  and  subcategories  with  30  or 
more  sources,  or 

(B)  the  average  emission  limitation 
achieved  by  the  best  performing  five 
soxu'ces  *   *   *  in  the  category  or 
subcategory  for  categories  or 
subcategories  with  fewer  than  30 
soiuces." 

In  prior  rulemaking  where  fewer  than 
five  sources  exist,  we  have  based  the 
MACT  floor  for  existing  sources  on  the 
average  emission  limitation  achieved  by 


all  the  soiuces.  Use  of  the  arithmetic 
average  would  result  in  a  VOC  content 
of  655  g/L.  This  method  for  calculating 
the  MACT  floor  yields  a  number  that 
does  not  correspond  to  an  actual  VOC 
content  of  primer  used  at  these 
facilities.  Therefore,  we  determined  the 
MACT  floor  for  these  four  facilities 
based  on  the  median  VOC  content  for 
primer  operations  at  these  facilities.  The 
MACT  floor  for  primer  operations  at 
these  facilities  is  650  g/L  (5.4  lb/gal)  or 
less  of  organic  HAP  and  VOC.  This 
represents  the  existing  source  MACT 
floor  for  all  primer  operations  at 
facilities  that  manufacture  fully 
assembled  large  commercial  aircraft. 

We  then  considered  exterior  versus 
interior  primers.  The  data  recently 
submitted  to  us  by  the  aircraft 
manufactvuer  relate  only  to  technical 
problems  concerning  the  use  of 
"exterior"  primers  at  existing  facilities 
that  manufacture  fully  assembled  large 
conunercial  aircraft.  We  do  not  have  any 
data  indicating  that  similar  problems 
exist  with  the  use  of  interior  primers  at 
these  facilities.  We  believe  that  the  350 
g/L  (2.9  lb/gal)  level  has  already  been 
demonstrated  to  be  an  achievable  level 
of  control  for  interior  primers  used  at 
facilities  that  manufacture  fully 
assembled  large  commercial  aircraft. 
Therefore,  we  propose  to  go  beyond  the 
MACT  floor  level  of  control  (650  g/L 
(2.9  lb/gal)  or  less  of  organic  HAP  and 
VOC  to  350  g/L  (2.9  lb/gal)  or  less  of 
organic  HAP  and  VOC  for  interior 
primer  operations  used  at  existing  and 
new  facilities  that  manufacture  fully 
assembled  large  commercial  aircraft. 

We  are  not  proposing  to  establish 
MACT  at  a  level  beyond  the  MACT  floor 
for  exterior  primers  used  on  large 
conunercial  aircraft  at  facilities  that 
produce  fully  assembled  large 
commercial  aircraft.  This  is  because  we 
believe  that  meeting  a  standard  more 
stringent  than  a  650  g/L  level  is  not 
technically  achievable  for  all  existing 
commercial  production  facilities  that 
manufacture  and  assemble  large 
commercial  aircraft  at  this  time. 
However,  the  manufactiu-er  in  question 
has  stated  that  it  will  continue  to  test 
and  evaluate  exterior  primers,  used  to 
manufacture  and  assemble  large 
commercial  aircraft,  with  the  goal  of 
achieving  the  current  content  limit  of 
350  g/L.  Should  this  manufacturer  find 
an  exterior  primer  that  meets  its 
specifications  and  is  lower  than  the 
proposed  content  limit  of  650  g/L  prior 
to  promulgation  of  these  proposed 
amendments,  we  intend  to  promulgate 
an  emission  limit  for  exterior  primers 
used  on  large  commercial  aircraft  at 
facilities  that  manufacture  fully 
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assembled  large  commercial  aircraft  that 
would  be  at  this  lower  level. 

For  new  sources,  section  112(d)(3) 
states  that  MACT  "*  *  *  shall  not  be 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  soiuce,  as  determined 
by  the  Administrator." 

Based  on  our  reevaluation  of  these 
original  data,  the  new  source  MACT 
floor  for  primer  operations  used  on  large 
commercial  aircraft  at  facilities  that 
produce  fully  assembled  large 
commercial  aircraft  is  650  g/L  (5.4  lb/ 
gal)  or  less  of  organic  HAP  and  VOC. 
This  represents  the  "best  controlled 
similar  source"  from  these  four 
facilities.  Since  the  original  data  were 
collected,  new  high-solids  chemistry, 
without  TCA,  has  been  employed  to 
achieve  the  350  g/L  levels.  Some 
existing  soiu"ces  may  not  be  able  to  use 
this  new  technology,  combined  with 
other  changes  to  low-HAP  and  low- VOC 
topcoats  and  new  application 
techniques,  because  of  design 
constraints  in  their  overall  operation. 
The  use  of  this  technology  may  only  be 
feasible  for  facilities  with  maximum 
flexibility  in  physical  plant,  climate 
control,  contaminant  control  (keeping 
the  surface  clean  prior  to  primer 
application),  etc.  However,  for  a  new 
soiu-ce  that  manufactiu'es  fully 
assembled  large  commercial  aircraft,  the 
operation  as  a  whole  could  be  designed 
to  accommodate  the  new  high-solids 
technology.  Indeed,  at  least  one  large 
commercial  aircraft  facility  is  currently 
using  this  technology  (Boeing  Long 
Beach  facility,  formerly  the  McDonnell 
Douglas  facility).  This  is  new 
information  that  is  not  in  the  original 
data  set  used  to  determine  the  MACT 
floor. 

Based  on  the  recent  data  provided, 
EPA  concludes  that  although 
technological  problems  exist  at  the  350 
g/L  level  for  most  of  the  existing 
facilities,  manufacturers  can  design  new 
facilities  with  this  new  technology  in 
mind.  Thus,  we  believe  that  it  is 
appropriate  to  set  MACT  above  the  floor 
for  new  facilities.  As  a  result,  we 
propose  to  set  the  limit  for  exterior 
primer  used  on  large  commercial 
aircraft  at  new  facilities  that  produce 
fully  assembled  large  commercial 
aircraft  at  350  g/L  (2.9  lb/gall  or  less  of 
organic  HAP  and  VOC.  1 

Although  we  are  not  addressing  other 
sectors  of  the  industry,  such  as  the 
military,  in  today's  proposal,  we 
reviewed  the  data  from  the  remainder  of 
the  responses  to  section  114 
questionnaires  for  these  sectors  of  the 
aerospace  manufacturing  and  rework 
industry  that  perform  primer  operations. 
Our  preliminary  analysis  indicates  that 


the  !vIACT  floor  for  these  sectors  of  the 
industry  would  also  be  in  the  range  of 
650  g/L,  assimaing  that  we  removed  the 
TCA-based  data  from  the  data  set. 
However,  even  if  the  floor  for  these 
sectors  were  to  change,  we  would  see  no 
reason  not  to  adopt  the  ciurent  350  g/ 
L  limit  as  an  above-the-floor 
requirement.  We  have  received  no 
information  indicating  that  this  limit  is 
not  achievable  for  these  sectors  of  the 
industry.  In  addition,  on  September  1, , 
1998,  we  issued  amendments  to  the 
Aerospace  NESHAP  (63  FR  46533)  that 
set  new  standards  for  the  control  of 
organic  HAP  and  VOC  emissions  from 
primer  and  topcoat  application 
operations  for  general  aviation  rework 
facilities.  We  believe  that  those 
standards  resolved  any  similar  problems 
for  the  general  aviation  rework  facilities. 
Therefore,  the  proposed  organic  HAP 
and  VOC  emission  limit  of  650  g/L  (5.4 
Ib/gal)  or  less  for  exterior  primers 
applies  only  to  large  conunercial  aircraft 
components  (parts  or  assemblies)  or 
fully  assembled  large  commercial 
aircraft  at  existing  affected  soiuries  that 
produce  fully  assembled  large 
commercial  aircraft. 

In  deciding  how  to  define  "large 
commercial  aircraft,"  we  evaluated 
several  different  criteria.  A  review  of 
current  Federal  Aviation  Agency  (FAA) 
regulations  revealed  two  definitions  of 
large  aircraft  in  the  Code  of  Federal 
Regulations,  Title  14  (-)  Aeronautics  and 
Space.  Under  title  14,  part  1,  general 
definitions  are  provided  whidi  are 
applicable  for  the  majority  of  FAA 
regulations,  sub-chapters  A  through  K. 
Part  1.1  of  title  14  defines  large  aircraft 
as  "an  aircraft  of  more  than  12,500 
poiuids,  maximum  certified  take-off 
weight."  Under  14  CFR  268.1,  which  is 
a  regulation  applicable  to  air  carriers 
knov«i  as  air  taxi  operators  and 
commuter  air  carrier  operations,  large 
aircraft  is  defined  as  "any  aircraft 
designed  to  have  a  maximum  passenger 
capacity  of  more  than  60  seats  or  a 
maximiun  payload  capacity  of  more 
than  18,000  pounds."  These  definitions 
suggest  the  use  of  maximum  certified 
take-off  weight,  maximum  payload 
capacity,  or  maximum  passenger 
capacity  as  possible  criteria  to  define 
large  aircraft.  However,  factors  cited  in 
the  data  submitted  by  the  aircraft 
manufact\u«r  indicated  that  total  flight 
time,  flight  frequency  and.  flight 
altitudes  were  distinguishing  criteria 
which  create  more  demanding 
performance  characteristics  for  exterior 
primers  used  to  manufactiue  and 
assemble  large  conunercial  aircraft.  This 
suggests  that  one  or  all  of  these  criteria 
could  serve  as  another  possible 


alternative  for  defining  large 
commercial  aircraft. 

Based  on  our  review  of  the  data,  we 
believe  that  the  weight  of  the  aircraft  is 
the  best  defining  factor.  Greater  weight 
frequently  is  related  to  aircraft  that  are 
designed  to  have  greater  flight  time, 
flight  frequency  and  flight  altitude. 
After  reviewing  the  FAA  definitions  of 
large  aircraft,  we  believe  that  maximum 
take-off  weight  would  be  an  appropriate 
criterion  to  define  large  commercial 
aircraft.  The  maximum  take-off  weight 
is  well  known  and  dociunented  within 
the  industry.  However,  based  on  the 
data  received,  the  current  definition 
within  FAA  regulations  (a  maximum 
take-off  weight  of  12,500  lbs)  does  not 
characterize  the  size  of  the  aircraft 
where  we  believe  the  problems  exist  for 
exferior  primers. 

With  respect  to  the  second  part  of  this 
definition,  "commercial,"  this 
manufacturer  has  not  indicated  that  this 
is  a  problem  for  the  large  military 
aircraft  it  manufactures.  Therefore,  we 
are  defining  the  term  commercial  to 
exclude  large  aircraft  manufactiu^d  for 
military  use. 

We  are  proposing  to  define  a  large 
commercial  aircraft  as  an  aircraft  of 
more  than  110,000  pounds,  maximum 
certified  take-off  weight  manufactured 
for  non-military  use.  We  are  requesting 
comments  on  this  definition  along  with 
the  use  of  the  other  criteria  discussed 
for  defining  large  commercial  aircraft. 

n.  What  Provisions  of  the  Aerospace 
NESHAP  Would  These  Proposed 
Amendments  Affect? 

We  are  proposing  to  amend  section 
63.745(c)(1)  and  (2)  of  the  NESHAP  by 
adding  a  separate  HAP  and  VOC  content 
limit  of  650  g/L  for  exterior  primers* 
applied  to  large  commercial  aircraft 
components  (parts  or  assemblies)  or 
fully  assembled  large  commercial 
aircraft  at  existing  aJffected  soiut:es  that 
produce  fully  assembled  large 
commercial  aircraft. 

m.  Whom  Would  These  Proposed 
Amendments  Afiect? 

These  proposed  amendments  would 
affect  you  if  you  are  the  owner  or 
operator  of  an  existing  or  new  exterior 
primer  application  operation  at  a  facility 
that,  either  in  part  or  in  whole, 
manufactures  and  assembles  large 
commercial  aircraft  and  is  a  major 
source  as  defined  in  40  CFR  63.2. 

TV.  What  Are  the  Administrative 
Requirements  for  This  Proposal? 

A.  Executive  Order  12866,  Regulator 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  must 
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collection.  The  OMB  has  approved  the 
information  collection  requirements 
contained  in  the  Aerospace 
Manufacturing  and  Rework  Facilities 
NESHAP  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
Control  Number  2060-0314. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

D.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1 996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  amendments  on 
small  entities,  small  entity  is  defined  as: 
(1)  A  small  business  that  has  less  than 
1,500  employees;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3)  . 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed 
amendments  on  small  entities,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  proposed  amendments  will  not 
impose  any  requirements  on  small 
entities.  They  affect  only  manufacturers 
of  large  commercial  aircraft.  There  are 
no  small-entity  manufacturers  of  large 
commercial  aircraft. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 


with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  proposed  amendments 
contain  no  Federal  mandates  (under  the 
regulatory  provisions  of  title  II  of  the 
UMRA)  for  State,  local,  or  tribal 
governments  or  the  private  sector.  These 
proposed  amendments  would  amend 
certain  existing  emission  limits  in  a  de- 
regulatory  manner  and  would  not 
impose  any  new  enforceable  duty  on 
any  State,  local  or  tribal  governments  or 
the  private  sector.  Thus,  today's 
proposed  amendments  are  not  subject  to 
the  requiremMits  of  sections  202  and 
205  of  the  UMRA.  The  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Thus,  today's  proposed 
amendments  are  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

F.  Executive  Order  13084,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Iddian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
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costs  on  those  communities,  unless  the 
Federal  government  provides  the  hinds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultatioh 
with  representatives  of  affected  tribal 
governments,  a  sununary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commiuiities." 

Today's  proposed  amendments  do  not 
significantly  or  imiquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the' 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
these  proposed  amendments. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note),  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  material  specifications, 
test  methods,  sampling  and  analjrtical 
procedures,  and  business  practices)  that 
are  developed  or  adopted  by  one  or 
more  volimtary  consensus  standard 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB,  with 
explanations  when  EPA  decides  not  to 
use  available  and  applicable  voluntary 
consensus  standards. 

These  proposed  action  amendments 
do  not  involve  technical  standards. 
Therefore,  EPA  is  not  considering  the 
use  of  any  voluntary  consensus 
standards. 

H.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 


federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  considts  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

These  proposed  amendments  do  not 
have  federalism  implications.  They  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  These  proposed 
amendments  would  amend  portions  of 
an  existing  rule,  the  Aerospace 
NESHAP,  in  a  de-regulatory  manner. 
They  would  not  impose  any  obligations 
on  State  or  local  governments.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

List  of  Subfects  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control,  Hazardous 
substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  11.  2000. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  GG — National  Emission 
Standards  for  Aerospace 
Manufacturing  and  Rework  Facilities 

2.  Section  63.742  is  amended  by 
adding  in  alphabetical  order  definitions 
for  "Exterior  primer"  and  "Large 
commercial  aircraft"  to  read  as  follows: 

§63.742    Definitions. 


Exterior  primer  means  the  first  layer 
and  any  subsequent  layers  of  identically 
formulated  coating  applied  to  the 
exterior  siuface  of  an  aerospace  vehicle 
or  component  where  the  component  is 
used  on  the  exterior  of  the  aerospace 
vehicle.  Exterior  primers  are  typically 
used  for  corrosion  prevention, 
protection  from  the  environment, 
functional  fluid  resistance,  and 
adhesion  of  subsequent  exterior 
topcoats.  Coatings  that  are  defined  as 
specialty  coatings  are  not  included 
under  this  definition. 


Large  commercial  eiircraft  means  an 
aircraft  of  more  than  110,000  poimds, 
maximum  certified  take-off  weight 
manufactured  for  non-military  use. 

***** 

3.  Section  63.745  is  amended  by 
revising  paragraphs  (c)(1)  and  (c)(2)  to 
read  as  follows: 

§63.745    Standards:  Primer  and  topcoat 
application  operations. 

***** 

(c)*  *  * 

(1)  Organic  HAP  emissions  from 
primers  shall  be  limited  to  an  organic 
HAP  content  level  of  no  more  than:  540 
g/L  (4.5  lb/gal)  of  primer  (less  water),  as 
applied,  for  general  aviation  rework 
facilities,  or  650  g/L  (5.4  lb/gal)  of 
exterior  primer  (less  water),  as  applied, 
to  large  commercial  aircraft  components 
(parts  or  assemblies)  or  fully  assembled 
large  commercial  aircraft  at  existing 
affected  sources  that  produce  fully 
assembled  large  conunercial  aircraft,  or 
350  g/L  (2.9  lb/gal)  of  primer  (less 
water),  as  applied. 

(2)  VOC  emissions  from  primers  shall 
be  limited  to  a  VOC  content  level  of  no 
more  than:  540  g/L  (4.5  lb/gal)  of  primer 
(less  water  and  exempt  solvents),  as 
applied,  for  general  aviation  rework 
facilities,  or  650  g/L  (5.4  lb/gal)  of 
exterior  primer  (less  water  and  exempt 
solvents),  as  applied,  to  large 
commercial  aircraft  components  (parts 
or  assemblies)  or  fully  assembled  large 
commercial  aircraft  at  existing  affected 
soiut;es  that  produce  fully  assembled 
large  commercial  aircraft,  or  350  g/L  (2.9 
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Endangered  an^  Threatened  Wildlife 
and  Plants;  Reopening  of  the 
Comment  Perio^  for  the  Columbian 
Sharp-Tailed  Grtouse  Status  Review 

agency:  Fish  anil  Wildlife  Service, 

Interior. 

ACTION:  Status  raview;  notice  of 

reopening  of  comment  period. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  ServiceUService),  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act],  provides  notice  of  the 
reopening  of  the!  comment  period  for  the 
Columbian  sharp-tailed  grouse 
{Tympanuchus  pbasianellus 
columbianus]  stitus  review.  The 
comment  period  is  reopened  to 
accommodate  re  [juests  by  various 
federal  and  state  wildlife  resource 
agencies  for  add  tional  time  to  provide 
input.  Reopenin ;  of  the  comment  period 
will  also  allow  f  irther  opportimity  for 
all  interested  pa  ties  to  submit 
additional  information  and  written 
(  considered  by  the 
Service  for  this  <  tatus  review  (see  DATES 
and  ADDRESSES) 

DATES:  Written  i  laterials  from  all 
interested  partie  s  must  be  received  by 
March  27,  2000. 

ADDRESSES:  Written  comments,  data, 
reports,  map  products,  and  other 
information  con  :eming  this  status 
review  should  b  j  sent  to  the  Field 
Fish  and  Wildlife 
Service,  Upper  Columbia  River  Basin 
Field  Office.  11'  03  East  Montgomery 
Drive,  Spokane,  Washington  99206. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Warren,  al 


SUPPLEMENTARY 


Background 

The  Columbia  n 
one  of  six  recogi  tized 
sharp-tailed  gro  ise 
America  (AOU 
other  subspecie 
tailed  grouse  ar« 
smaller  with  dafker 
Historically,  Co 


the  address  listed 
above  (telephonfe  509/891-6839; 
facsimile  509/81 1-»)748). 


INFORMATION: 


sharp-tailed  grouse  is 
subspecies  of 
that  occur  in  North 
957].  Compared  to  the 
Columbian  sharp- 
described  as  slightly 

gray  plimiage. 
umbian  sharp-tailed 


grouse  range  extended  westward  from 
the  continental  divide  in  Montana, 
Idaho,  Wyoming,  and  Colorado  to 
northeastern  California  and  eastern 
Oregon  and  Washington;  southward  to 
northern  Nevada  and  central  Utah;  and 
northward  through  central  British 
Columbia. 

Columbian  sharp-tailed  grouse  rely  on 
a  variety  of  native  habitats  within  the 
sagebrush-bunchgrass,  meadow-steppe, 
mountain  shrub,  and  riparian  zones  of 
the  northwestern  United  States  (Giesen 
and  Connelly  1993].  Various  upland 
habitats,  with  a  component  of  more 
dense  riparian  or  mountain  shrub 
habitat  to  provide  escape  cover,  are 
important  to  the  subspecies  from  spring 
to  fall.  The  availability  of  suitable 
wintering  habitat,  containing  a 
dominant  component  of  deciduous  trees 
and  shrubs,  is  also  thought  to  be  a  key 
element  to  healthy  Columbian  sharp- 
tailed  grouse  populations  (Marks  and 
Marks  1987,  Giesen  and  Connelly  1993). 

In  1979,  the  range  wide  population 
estimate  for  the  Columbian  sharp-tailed 
grouse  was  approximately  60,000  to 
170,000  individuals,  with  roughly  60  to 
80  percent  occurring  in  British 
Columbia  (Miller  and  Graul  1980). 
Miller  and  Graul  (1980)  also  estimated 
that  the  subspecies  occupied  less  than 
10  percent  of  its  historic  range  in  Idaho, 
Montana,  Utah,  and  Wyoming,  10  to  50 
percent  in  Colorado  and  Washington, 
and  80  percent  or  more  in  British 
Columbia.  The  current  minimum  to 
maximum  range  wide  population 
estimate  for  the  Columbian  sharp-tailed 
grouse  is  approximately  30,000  to 
70,000  individuals,  with  roughly  60  to  ^ 
70  percent  occurring  in  southeastern 
Idaho.  The  Columbian  sharp-tailed 
grouse  has  been  extirpated  from 
California  (circa  1920),  Nevada  (circa 
1950],  and  Oregon  (circa  1960)  (Miller 
and  Graul  1980). 

Declines  in  the  overall  abimdance  of 
Columbian  sharp-tailed  grouse  and  the 
extent  of  its  occupied  range  have  acted 
to  isolate  various  populations  of  the 
subspecies.  Three  relatively  large 
populations  of  Columbian  sharp-tailed 
grouse  still  exist;  one  in  northwestern 
Colorado  to  south-central  Wyoming,  one 
in  southeastern  Idaho  to  northern  Utah, 
and  one  in  central  British  Columbia.  To 
varying  degrees,  the  remaining  areas 
occupied  by  the  subspecies  are  made  up 
of  relatively  small  and  isolated  local 
populations. 

Much  of  the  historic  area  used  by 
Columbian  sharp-tailed  grouse  has  been 
converted  for  crop  production  and 
affected  by  other  influences  including 
rural  and  suburban  development,  dam 
construction,  minerals  exploitation, 
chaining,  herbicide  spraying,  and  fire 


(Miller  and  Graul  1980,  Wood  1991, 
Giesen  and  Connelly  1993).  In  addition, 
grazing  practices  over  large  portions  of 
Columbian  sharp-tailed  grouse  range 
may  negatively  impact  native  habitats 
(Hart  et  al.  1950,  Miller  and  Graul  1980, 
Kessler  and  Bosch  1982,  Giesen  and 
Connelly  1993).  Intensive  grazing 
pressure  may  be  especially  detrimental 
to  nesting  and  wintering  habitats  used 
by  Colimibian  sharp-tailed  grouse 
populations,  primarily  due  to  impacts 
on  their  cover  and  food  resources. 

Much  of  the  area  currently  and 
potentially  occupied  by  Columbian 
sharp-tailed  grouse  is  in  private 
ownership.  Presently,  large  portions  of 
these  privately  owned  lands  are 
withdrawn  from  crop  production  and 
planted  to  native  and  non-native  cover 
under  the  Federal  Conservation  Reserve 
Program  (CRP)  (USDA  1998).  CRP  lands 
have  become  very  important  to 
Columbian  sharp-tailed  grouse  in 
Colorado,  Idaho,  Oregon,  Utah,  and 
Washington.  A  number  of  CRP  contracts 
are  scheduled  to  expire  from  1999 
through  the  year  2002.  The  potential  net 
changes  that  may  occur  under  the  CRP 
vary  considerably  by  the  counties  and 
states  occupied  by  Columbian  sharp- 
tailed  grouse.  Presently,  it  is  unclear 
what  affects  these  potential  changes 
may  have  on  the  subspecies' 
populations. 

Currently,  Coliunbian  sharp-tailed 
grouse  are  hunted  in  Colorado,  Idaho, 
and  British  Columbia.  Himting  is  not 
likely  to  have  an  additive  affect  over 
natural  mortality  for  relatively  large, 
stable  populations  of  upland  birds 
under  managed  conditions  (Braun  et  al. 
1994).  However,  depending  on  the 
status  of  the  hunted  population  and 
hunter  access  patterns,  some  areas  may 
act  as  population  "sinks"  and  be 
adversely  impacted  by  additional 
mortality.  Incidental  or  illegal  take  of 
the  subspecies  may  also  occur, 
especially  in  areas  hunted  extensively 
for  other  upland  game  (Hart  et  al.  1950, 
Miller  and  Graul  1980). 

Reintroduction  efforts  for  Columbian 
sharp-tailed  grouse  have  taken  place  in 
Washington,  Montana,  Oregon,  Nevada, 
and  Idaho.  Many  early  reintroduction 
efforts  conducted  for  prairie  grouse 
(including  sharp-tailed  grouse]  failed  to 
produce  self-sustaining  populations  or 
to  increase  the  size  or  distribution  of 
augmented  populations  (Toepfer  et  al. 
1990).  However,  several  recent  efforts 
have  shown  greater  potential  to  be 
effective  as  the  techniques  for 
reintroductions  have  improved. 

The  Service  published  a  notice  in  the 
Federal  Register  on  October  26,  1999, 
announcing  that  a  range  wide  status 
review  for  the  Columbian  sharp-tailed 
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grouse  was  being  conducted  (64  FR 
57620).  The  original  comment  period  for 
this  status  review  closed  December  27, 
1999.  The  Service  will  now  accept 
information  concerning  this  status 
review  through  March  27,  2000.  The 
Service  will  also  solicit  the  opinions  of 
appropriate  and  independent  specialists 
regarding  the  data,  assumptions,  and 
supportive  information  presented  for 
the  Columbian  sharp-tailed  grouse 
status  review,  per  the  Interagency 
Cooperative  Policy  for  Peer  Review  in 
Endangered  Species  Act  Activities  (59 
FR  34270). 
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Thomas  Dwyer, 

Acting  Regional  Director.  Fish  and  Wildlife 
Service.  — 
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DEPARTMENT  Qf^  AGRICULTURE 

Food  and  Nutrttidn  Service 

The  Emergency  Food  Assistance 
Program,  Availa|>iiity  of  Commodities 
for  Fiscal  Year  2  XK) 

AGENCY:  Food  anp  Nutrition  Service, 

USDA. 

action:  Notice. 


summary:  This 
surplus  and 
that  the 
available  for 
in -providing  foo( 
needy  under  the 
Assistance  Progr 
Year  (FY)  2000. 
available  under 
discretion  of  the 
organizations  for 
meals,  and/or  foi 
households  for 


EFFECTIVE  DATE: 


nbtice  announces  the 
pure  lased  commodities 
Departm  mt  expects  to  make 
donation  to  States  for  use 
assistance  to  the 
emergency  Food 
•  im  (TEFAP)  in  Fiscal 

he  commodities  made 
this  notice  shall,  at  the 
State,  be  distributed  to 


use  in  preparing 
distribution  to 


hbme  consumption. 
October  1,  1999. 


FOR  FURTHER 
Lillie  Ragan, 
Household  Prog 
Distribution 
Nutrition  Servic(  i 
Agriculture,  310 
Alexandria,  Vi 
telephone  (703) 
SUPPLEMENTARY 


INFORMATION  CONTACT: 
Assistant  Branch  Chief, 

tams  Branch,  Food 
Division,  Food  and 

U.S.  Department  of 
Park  Center  Drive, 
rginia  22302-1594  or 
;  105-2662. 


I  ^FORMATION: 


Background  and 


Surplus  Commodities 


Surplus 
distribution  un 
Commodity 
commodities 
for  donation  by 
Agriculture  undi  s 
section  416  of 
1949,  7  U.S.C.  1 
commodities 
surplus  removal 
of  the  Act  of 
612c  (section  32 
commodities  \y\ 


Need  for  Action 


comn^odities  donated  for 
TEFAP  are 
Credit  Corporation  (CCC) 
determined  to  be  available 
I  he  Secretary  of 
r  the  authority  of 
Agricultural  Act  of 
31  (section  416)  and 
based  under  the 
authority  of  section  32 
August  24,  1935,  7  U.S.C. 
.  The  types  of 
ically  made  available 


the 
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under  section  416  include  dairy,  grains, 
oils,  and  peanut  products.  The  types  of 
commodities  purchased  under  section 
32  include  meat,  poultry,  fish, 
vegetables,  dry  beans,  juices  and  fruits. 
Donations  of  surplus  commodities  were 
initiated  in  1981  as  part  of  the 
Department's  efforts  to  reduce 
stockpiles  of  government-owTied 
commodities,  such  as  cheese,  flour, 
butter,  and  cornmeal,  which  had  been 
acquired  under  section  416.  These' 
donations  responded  to  concern  over 
the  costs  to  taxpayers  of  storing  large 
quantities  of  foods,  while  at  the  same 
time  there  were  persons  in  need  of  food 
assistance.  The  authority  to  donate 
surplus  commodities  for  distribution 
through  TEFAP  is  currently  codified  in 
Section  202  of  the  Emergency  Food 
Assistance  Act  of  1983,  7  US.C.  7502 
(EFAA). 

The  supply  of  surplus  commodities 
has  been  drastically  reduced  from  the 
levels  available  in  the  early  1980s. 
These  reductions  are  the  result  of 
changes  in  the  agricultural  commodity 
loan  programs  which  have  brought 
supply  and  demand  into  better  balance, 
and  accelerated  donations  and  sales. 
However,  this  trend  reversed  itself 
beginning  in  FY  1997.  hi  FY  1999,  the 
Department  purchased  over  $106.4 
million  worth  of  surplus  commodities. 
The  large  surpluses  were  the  result  of 
the  reduction  in  foreign  sales  due 
primarily  to  the  Asian  economic 
downturn.  The  following  surplus 
commodities  were  purchased  for 
donation  in  FY  1999  but  will  be 
delivered  in  the  first  quarter  of  FY  2000, 
because  they  did  not  become  available 
for  purchase  until  late  in  the  year: 
frozen  bison  and  instamt  nonfat  dried 
milk.  In  addition  to  delivering  these 
products  for  distribution  in  FY  2000,  the 
Department  anticipates  that  there  will 
be  sufficient  quantities  of  nonfat  dry 
milk  available  for  donation  under 
section  416,  and  salmon,  pork,  walnut 
pieces,  trailmix,  and  caimed  chicken 
purchased  under  section  32,  to  support 
the  donation  of  these  commodities  for 
distribution  through  TEFAP  in  FY  2000. 
The  Department  would  like  to  point  out 
that  commodity  acquisitions  are  based 
on  changing  agricultural  market 
conditions;  therefore,  the  availability  of 
commodities  is  subject  to  change. 


Purchased  Commodities 

Congress  responded  to  the  reduced 
availability  of  surplus  commodities  with 
section  104  of  the  Hunger  Prevention 
Act  of  1988,  Pub.  L.  100-435,  which 
added  sections  213  and  214  to  the 
EFAA.  Those  sections  require  the 
Secretary  to  purchase  commodities  for 
distribution  to  States  in  addition  to 
those  surplus  commodities  which 
otherwise  might  be  provided  to  States 
for  distribution  under  TEFAP.  Pursuant 
to  section  871(d)  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Pub.  L.  104- 
193,  Congress  repealed  the 
authorization  of  funds  for  food 
purchases  under  section  214  of  the 
EFAA.  In  addition,  section  871(g)  added 
a  new  section  27  to  the  Food  Stamp  Act 
of  1977.  7  U.S.C.  2011  et  seq.  (FSA), 
under  which  the  Secretary  is  required  to 
use  $100  million  ft'om  the  funds  made 
available  to  carry  out  the  FSA  for  each 
of  FYs  1997  through  2002  to  purchase 
a  variety  of  nutritious  and  useful 
commodities  and  distribute  the 
commodities  to  States  for  distribution 
through  TEFAP.  However,  Pub.  L.  106- 
78  (An  Act  making  appropriations  for 
the  Agriculture,  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  programs  for  the  fiscal 
year  ending  September  30,  2000,  and  for 
other  purposes),  limits  the  amount  of 
funds  available  to  purchase  TEFAP 
conmiodities  in  FY  2000  to  $98  million. 
A  separate  administrative  funding 
appropriation  of  $45  million,  as  divided 
among  the  States,  may  be  used,  in  whole 
or  in  part,  at  the  discretion  of  each  State, 
by  the  Department  for  the  piu-chase  of 
additional  commodities  for  TEFAP. 

For  FY  2000,  the  Department 
anticipates  piu-chasing  the  following 
commodities  for  distribution  through 
TEFAP:  fresh  apples,  peanut  butter, 
roasted  peanuts,  rice,  macaroni, 
spaghetti,  egg  noodles,  oats,  fortified 
cereal,  bakery  mix,  egg  mix,  dehydrated 
potatoes,  corn  syrup,  vegetable  oil,  dry 
bagged  beans,  raisins,  prunes,  the 
following  canned  foods:  apple  juice, 
applesauce,  peaches,  pears,  plums, 
vegetarian  beans,  refried  beans,  green 
beans,  potatoes,  tomatoes,  tomato  sauce, 
vegetarian  and  tomato  reduced-sodium 
soups,  spaghetti  sauce,  tomato  juice, 
com,  orange  juice,  grapefruit  juice, 
pineapple  juice,  pork,  tuna,  beef,  and 
chicken,  as  well  as  the  following  frozen 
foods:  ground  beef,  whole  chicken, 
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ground  tiukey,  and  turkey  roasts.  The 
amounts  of  each  item  purchased  will 
depend  on  the  prices  the  Department 
must  pay,  as  well  as  the  quantity  of  each 
item  requested  by  the  States.  Cheuiges  in 
agricultural  market  conditions  may 
result  in  the  availability  of  additional 
types  of  commodities  or  the  non- 
availability of  one  or  more  types  listed 
above.  State  officials  will  be  responsible 
for  determining  how  to  allocate  the 
commodities  each  State  receives  among 
eligible  organizations.  States  have  full 
discretion  in  determining  the  amount  of 
commodities  that  will  be  made  available 
to  organizations  for  distribution  to 
needy  households  for  use  in  home- 
prepared  meals  or  for  providing 
prepared  meals  to  the  needy  at 
congregate  feeding  sites. 

Dated:  January  11,  2000. 
Samuel  Chambers,  Jr., 

Administrator. 

[FR  Doc.  00-1575  Filed  1-20-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  00-002N] 

Codex  Alimentarius:  4th  Session  of  the 
Codex  Committee  on  Milk  and  Milk 
Products 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting, 
request  for  comments. 

summary:  The  Agricultural  Marketing 
Service  and  the  Food  Safety  and 
Inspection  Service  (FSIS),  U.S. 
Department  of  Agriculture;  and  the 
Food  and  Drug  Administration,  U.S. 
Department  of  Health  and  Himian 
Services,  are  sponsoring  a  public 
meeting  on  February  15,  2000,  to 
provide  information  and  receive  public 
comments  on  agenda  items  that  vtdll  be 
discussed  at  the  4th  Session  of  the 
Codex  Committee  on  Milk  and  Milk 
Products,  which  will  be  held  in 
Wellington,  New  Zealand,  on  February 
28-March  3,  2000. 

DATES:  The  public  meeting  is  scheduled 
for  Tuesday,  February  15,  2000,  from 
9:00  a.m.  to  12:00  noon. 
ADDRESSES:  The  public  meeting  vfill  be 
held  in  Room  0745,  South  Agriculture 
Building,  U.S.  Department  of 
Agricultiu-e,  14th  Street  and 
Independence  Avenue,  SW, 
Washington,  DC  20250.  To  receive 


copies  of  the  documents  referenced  in 
the  notice  contact  the  FSIS  Docket 
Clerk,  U.S.  Department  of  Agriculture, 
Food  Safety  and  Inspection  Service, 
Room  102,  Cotton  Armex,  300  12th 
Street,  SW,  Washington,  DC  20250- 
3700.  The  documents  will  also  be 
accessible  via  the  World  Wide  Web  at 
the  following  address:  bttp:// 
www.fao.org/waicent/faoinfo/economic/ 
esn/codex/ccmmp4/MM00  OlE.htm. 
When  submitting  comments,  send  an 
original  and  two  copies  to  the  FSIS 
Docket  Clerk  and  reference  the  Docket  # 
00-002N  and  the  appropriate  document 
niunber.  All  comments  submitted  will 
be  available  for  public  inspection  in  the 
Docket  Clerk's  Office  between  8:30  a.m. 
and  4:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Clerkin,  Associate  U.S. 
Manager  for  Codex,  FSIS,  Room  4861, 
South  Agriculture  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250-3700,  telephone 
(202)  205-7760;  Fax  (202)  720-3157. 
Persons  requiring  a  sign  language 
interpreter  or  other  special 
accommodations  should  notify  Patrick  J. 
Clerkin,  telephone  (202)  205-7760;  Fax 
(202)  720-3157. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Codex  Alimentarius  Commission 
(Codex)  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  and  the 
World  Health  Organization.  Codex  is  the 
major  international  organization  for 
encouraging  fair  international  trade  in 
food  and  protecting  the  health  and 
economic  interests  of  consiuners. 
Through  adoption  of  food  standards, 
codes  of  practice  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled. 

The  Codex  Committee  on  Milk  and 
Milk  Products  ^as  established  to 
elaborate  codes  and  standards  for  Milk 
and  Milk  Products.  The  Government  of 
New  Zealand  hosts  this  committee  and 
will  chair  the  committee  meeting. 

Issues  to  be  Discussed  at  the  Public 
Meeting 

The  following  specific  issues  will  be 
discussed  during  the  public  meeting: 

1 .  Matters  referred  by  the  Codex 
Alimentarius  Commission  and  other 
Codex  committees. 


2.  Draft  Standard  for  Unripened 
Cheeses  including  Fresh  Cheese  at  Step 
7. 

3.  Review  of  the  Proposed  Draft  and 
Draft  Revised  Standards:  Cream; 
Fermented  Milk  Products;  Dairy 
Spreads:  Processed  Cheese;  Individual 
Cheeses;  Whey  Powders;  and  Edible 
Casein  Products;  at  Step  4. 

4.  Heat  Treatment  Definitions. 

5.  Model  Export  Certificate  for  Milk 
Products. 

6.  Review  of  Proposals  for  New 
Standards  for  "Parmesan"  and  "Cheese 
Speciality". 

Each  issue  listed  will  be  fully 
described  in  documents  distributed,  or 
to  be  distributed,  by  the  New  Zealand 
Secretariat  to  the  Meeting.  Members  of 
the  public  may  access  or  request  copies 
of  these  documents  (see  ADDRESSES). 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  are 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  public  meeting,  FSIS  will 
announce  it  and  provide  copies  of  this 
Federal  Register  publication  in  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
is  communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedxu^s,  regidations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

IDone  at  Washington,  DC  on:  January  19, 
2000. 

F.  Edward  Scarbrough, 
U.S.  Manager  for  Codex  Alimentarius. 
|FR  Doc.  00-1662  Filed  1-21-00;  8:45  am] 
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SUIMMARY:  The  C  iffice  of  the  Under 
Secretary  for  Food  Safety,  and  the  Food 
Safety  and  Inspection  Service  (FSIS), 
United  States  D  spartment  of 
Agriculture,  an<  the  Food  and  Drug 
Administration  (FDA)  are  sponsoring  a 
public  meeting  )n  February  4.  2000.  The 
purpose  of  the  i  leeting  is  to  provide 
information  anc  receive  public 
comment  on  agenda  items  that  will  be 
discussed  at  the  Thirty-second  Session 
of  the  Codex  Co  mmittee  on  Food 
Additives  and  C  bntaminants  (CCFAC), 
which  will  be  h  jld  in  Beijing,  China  on 
March  20-24,  2  )00. 

DATES:  The  pub  ic  meeting  is  scheduled 
for  Friday,  Febr  lary  4.  2000,  from  1:30 
p.m.  to  3:00  p.n  . 

ADDRESSES:  The  public  meeting  will  be 
held  in  Room  1409.  FOB  8,  200  C.  St. 
S.W.,  Washington,  DC.  Documents 
referenced  in  th  is  notice  can  be 
reviewed  at  the  FSIS  Docket  Clerk's 
office,  U.S.  Dep  utment  of  Agriculture. 
Food  Safety  anc  Inspection  Service, 
Room  102,  Cott  m  Annex,  300  12th 
Street,  SW,  Washington,  DC  20250- 
3700.  The  docu  nents  will  also  be 
accessible  via  tl  e  World  Wide  Web  at 
the  following  a(  dress:  http:// 
www.fao.org/wricent/faoinfo/economic/ 
esn/codex/ccfai  ■32/FaOO — Ole.htm. 
Send  an  original  and  two  copies  of 
comments  to  the  FSIS  Docket  Clerk, 
Docket  #00-001N,  to  the  above  address. 
All  comments  submitted  in  response  to 
this  notice  will  be  available  for  public 
inspection  in  th  e  FSIS  Docket  Clerk's 
office  between  1 1:30  a.m.  and  4:30  p.m., 
Monday  throug  i  Friday. 
FOR  FURTHER  INI  ORMATION  CONTACT: 
Patrick  J.  Clerkin,  Associate  U.S. 
Manager  for  Co^  lex,  U.S.  Codex  Office, 
Food  Safety  an(  Inspection  Service, 
Room  4861,  Soi  ith  Building,  1400 
Independence  i  ivenue  S.W., 
Washington.  D( :  20250,  Telephone: 
(202)  205-7760,  Fax:  (202)  720-3157. 


SUPPLEMENTARY 


Background 

Codex  was 
United  Nations 


INFORMATION: 


e^ablished  in  1962  by  two 
organizations,  the  Food 


and  Agriculttire  Organization  and  the 
World  Health  Organization.  Codex  is  the 
principal  international  organization  for 
protecting  the  health  and  economic 
interests  of  consumers  and  encouraging 
fair  international  trade  in  food.  Through 
adoption  of  food  standards,  codes  of 
practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments,  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled. 

The  CCFAC  establishes  or  endorses 
maximiun  or  guideline  levels  for 
individual  food  additives,  for 
contaminants  (including  environmental 
contaminants),  and  for  naturally 
occurring  toxicants  in  foodstuffs  and 
animal  feeds.  In  addition,  the 
Committee  prepares  priority  lists  of  food 
additives  and  contaminants  for 
toxicological  evaluation  by  the  Joint 
FAO/WHO  Expert  Committee  on  Food 
Additives;  recommends  specifications 
of  identity  and  purity  for  food  additives 
for  adoption  by  the  Commission; 
considers  methods  of  analysis  for  their 
determination  in  food;  and  considers 
and  elaborates  standards  or  codes  for 
related  subjects  such  as  the  labeling  of 
food  additives  when  sold  as  such  and 
food  irradiation.  The  Netherlands  chairs 
the  committee. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  following  lists  the  provisional 
agenda  items  that  will  be  discussed 
during  the  public  meeting  on  February 
4,  2000: 

1.  Adoption  of  the  Agenda. 

2.  Matters  referred  by  the  Codex 
Alimentarius  Commission  and  other 
Codex  Committees. 

3.  Summary  Report  of  the  53rd 
Meeting  of  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  (JECFA). 

4.  Action  Required  as  a  Result  of 
Changes  in  Acceptable  Daily  Intake 
Status  and  other  Toxicological 
Recommendations. 

5.  Discussion  Paper  on  the 
Application  of  Risk  Analysis  Principles 
for  Food  Additivqs  and  Contaminants. . 

Food  Additives 

1.  Endorsement  and/or  Revision  of 
Maximum  Levels  for  Food  Additives  in 
Codex  Standards. 

2.  Consideration  of  the  Codex  General 
Standard  for  Food  Additives. 

3.  Discussion  Paper  on  the  Use  of 
Coloius  in  Foods. 

4.  Discussion  Paper  on  Processing 
Aids. 


5.  Proposed  Draft  Revision  to  the 
Codex  General  Standard  for  Irradiated 
Foods. 

6.  Specifications  for  the  Identity  and 
Purity  of  Food  Additives  Arising  fi-om 
the  53rd  JECFA  Meeting. 

7.  Proposed  Amendments  to  the 
International  Numbering  System. 

Contaminants 

1 .  Endorsement  and/or  Revision  of 
Maximum  Levels  for  Contaminants  in 
Codex  Standards. 

2.  Consideration  of  the  Codex  General 
Standard  for  Contaminants  and  Toxins 
in  Foods. 

3.  Methodology  and  Principles  for 
Exposure  Assessment  in  the  Codex 
General  Standard  for  Contaminants  and 
Toxins  in  Foods. 

4.  Mycotoxins  in  Food  and  Feed: 

(a)  Aflatoxin  M  i  in  Milk 

(b)  Ochratoxin  A  in  Cereals 

(c)  Zearalenone 

(d)  Patulin 

(e)  Fumonisins. 

5.  Industrial  and  Environmental 
Contaminants  in  Foods: 

(a)  Proposed  Draft  Code  of  Practice  for 
Source  Directed  Measures  to  Reduce 
Contamination  of  Food  with  Chemicals 

(b)  Lead 

(c)  Cadmium 

(d)  Dioxins. 

General  Issues 

1.  Proposals  for  Priority  Evaluation  of 
Food  Additives  and  Contaminants  by 
JECFA. 

2.  Other  Business  and  Future  Work: 

(a)  Comments  on  Methods  of  Analysis 
for  the  Determination  of  Food  Additives 
and  Contaminants  in  Foods. 

(b)  Comments  on  the  Inventory  of 
Processing  Aids. 

(c)  Comments  on  Packaging 
Provisions  to  Maintcdn  the  Stability  of 
Iodized  Salt  in  the  Codex  Standard  for 
Food  Grade  Salt. 

Each  issue  listed  will  be  fully 
described  in  documents  distributed,  or 
to  be  distributed,  by  Commission 
Secretariat  or  by  The  Netherlands' 
Secretariat  to  the  Meeting.  Members  of 
the  public  may  review  copies  of  these 
documents  (see  ADDRESSES). 

Public  Meeting 

At  the  February  4,  2000,  public 
meeting,  the  agenda  items  will  be 
described,  discussed,  and  attendees  will 
have  the  opportunity  to  pose  questions 
and  offer  comments 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  are 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
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and  persons  with  disabilities  are  aware 
of  this  public  meeting  notice,  FSIS  will 
•  announce  it  and  provide  copies  of  this 
Federal  Register  publication  in  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
is  communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
coQStituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

Done  at  Washington,  DC  on:  January  19, 
2000. 

F.  Edward  Scarbrough, 
U.S.  Manager  for  Codex  Alimentarius. 
[FR  Doc.  00-1663  Filed  1-21-00;  8:45  am] 
BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Task  Force  on  Agricultural  Air  Quality 

agency:  Natiual  Resources 
Conservation  Service  (NRCS). 

ACTION:  Notice  of  meeting. 

summary:  The  Task  Force  on 
Agricultural  Air  Quality  will  meet  for 
the  second  time  in  FY  2000  to  discuss 
the  relationship  between  agricultinal 
production  and  air  quality.  Special 
emphasis  will  be  placed  on  promoting 
a  greater  miderstanding  of  agricidture's 
impact  on  air  quality  and  the  role  it 
plays  in  the  local  and  national  economy. 
The  meeting  is  open  to  the  public. 

DATES:  The  meeting  will  convene 
Tuesday,  February  15,  2000  at  8:30  a.m. 
and  continue  until  5:00  p.m.  The 
meeting  will  resume  Thursday, 
February  17,  2000  fitjm  8:30  a.m.  to  2:45 
p.m.  Written  material  and  requests  to 
make  oral  presentations  should  reach 


the  Natiu-al  Resources  Conservation 
Service  on  or  before  February  7,  2000. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Amerisuites,  6080  Bluebonnet 
Boulevard,  Baton  Rouge,  LA  70809, 
telephone  (225)  769-4400/Fax  (225) 
769-7444.  Written  material  and  requests 
to  make  oral  presentations  should  be 
sent  to  George  Bluhm,  University  of 
California,  Land,  Air,  and  Water 
Resources,  151  Hoagland  Hall,  Davis, 
CA  95616-6827. 

FOR  FURTHER  INFORMATION:  Questions  or 
comments  should  be  directed  to  George 
Bluhm,  Designated  Federal  Official, 
telephone '(530)  752-1018,  fax  (530) 
752-1552,  email 
bluhm@crocker.ucdavis.edu. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2.  Additional  information  about  the 
Task  Force  on  Agricultural  Air  Quality, 
including  any  revised  agendas  for  the 
November  9  and  10, 1999  meeting  that 
may  appear  after  this  Federal  Register 
Notice  is  published,  may  be  found  on 
the  World  Wide  Web  at  http:// 
wwrw.nhq.nrcs.usda.gov/faca/aaqtf.htnil. 

Draft  Agenda  of  the  February  15  And 
17, 1999  Meeting 

A.  Welcome  to  Louisiana  by  State  and 

local  officials 

B.  Business,  Pearlie  Reed,  Chief,  NRCS 

and  Chairperson,  AAQTF 

1.  Approve  minutes  of  the  November  9 

and  10, 1999  AAQTF  meeting 

2.  Update  on  Agricultural  Burning 

Policy  recommendation 

3.  Update  on  Voluntary  Program 

recommendation 

C.  GIS  as  an  Emission  Factor  Tool, 

LDEQ  Staff 

D.  Subcommittee  Reports,  Pearlie  Reed, 

Chief,  NRCS  and  Chairperson, 
AAQTF 

1.  Confined  animals  and  emission 

factors  subcommittee  report,  John 
Sweeten,  Chairperson 

2.  Research  priorities  and  oversight 

subcommittee  report,  James  Trotter, 
Chairperson 

3.  Monitoring  and  health  effects 

subcommittee  report,  Phillip 
Wakelyn,  Chairperson 

E.  EPA  Update,  Sally  Shaver,  EPA 

F.  Set  date  and  location  for  next 

meetings 

Procedural 

This  meeting  is  open  to  the  public.  At 
the  discretion  of  the  Chair,  members  of 
the  public  may  present  oral 
presentations  during  the  February  15 
and  17,  2000  meeting.  Persons  wishing 


to  make  oral  presentations  should  notify 
George  Bluhm  no  later  than  February'  7, 
2000.  If  a  person  submitting  material 
would  like  a  copy  distributed  to  each 
member  of  the  committee  in  advance  of 
the  meeting,  that  person  should  submit 
25  copies  tO  George  Bluhm  no  later  than 
February  7,  2000. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  George  Bluhm  as  soon 
as  possible. 

Dated:  lanuary  11,  2000. 
Lawrence  E.  Clark, 

Deputy  Chief  for  Science  and  Technology, 
Natural  Resources  Conservation  Service. 
[FR  Doc.  00-1632  Filed  1-21-00;  8:45  am) 

BILUNG  CODE  3410-16-l> 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  North  Carolina  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  North 
Carolina  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  February  9, 
2000,  at  the  North  Carolina  A&T  State 
University,  Hodgin  Hall,  Room  106, 
Greensboro,  North  Carolina  27411.  The 
purpose  of  the  meeting  is  to  finalize  a 
project  proposal  and  to  review  civil 
rights  issues. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  shoidd  contact  Bobby 
D.  Doctor,  Director  of  the  Southern 
Regional  Office,  404-562-7000  (TDD 
404-562-7004).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules  " 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  January  11.  2000. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  00-1600  Filed  1-21-00;  8:45  am) 
BNXING  COOe  6335-01 -P 


3654 


Federal  Register /Vol.  65,  No.  15 /Monday,  January  24,  2000 /Notices 


DEPARTMENT  QF  COMMERCE 

International  Trade  Administration 

Notice  of  Reduction  in  the  Size  of 
Antidumping/Cajuntervaiilng  Duty 
Federal  Register  Notices 


agency:  Import 
International 
Department  of 

action:  Notice  o 
of  Federal  Regis^i 


i  Ldministration, 
Tra  de  Administration, 
C()mmerce. 

Reduction  in  the  Size 
r  Notices. 


summary:  On  Aubust  21,  1998,  the 
Department  of  C(  mmerce  published  a 
notice  of  intent  ti)  modify  the  manner  in 
which  its  final  d(  iterminations  are  made 
available  to  the  p  ublic  in  an  effort  to 
reduce  publishin  g  costs.  See  63  PR 
44837.  We  proprBed  to  publish  a  notice 
in  the  Federal  Register  (FR)  announcing 
our  final  determi  nations  in 
investigations  an  d  reviews  and  to  make 
a  decision  memorandum  available 
simultaneously  c  n  Import 
Administration's  web  page  in  which  we 
would  summariz  3  comments  and 
present  our  posit  ion  on  the  issues. 

Based  on  our  b  udget  constraints  and 
the  widespread  a  ccess  to  the  Internet, 
we  are  proceedir  g  with  reducing  the 
size  of  our  FR  no  tices  and  ensuring 
access  to  decisio  i  memoranda  on  our 
web  page.  Based  on  our  analysis  of  the 
comments  receiv  ed  in  response  to  our 
August  21,  1998,  proposal  we  have 
alerted  tradition.  1  services  such  as  Lexis 
and  Westlaw  to  (  ur  plans  and  they  have 
indicated  that  th  jy  will  make  the 
decision  memon  nda  available  to  their 
clients  in  an  elec  tronically  searchable 
format. 

EFFECTIVE  DATE:  1  'ebruary  15.  2000. 
FOR  FURTHER  INF<  iRMATlON:  Please 
contact  Laura  M(  rchant  or  Laurie 


Parkhill.  Import 


U.S.  Department 
Constitution  Av« 


\dministration. 


International  Tra  de  Administration, 


of  Commerce,  14th  and 
NW,  Washington, 
D.C.  20230,  at  (2|)2)  482-0367  and  (202) 
482-4733,  respectively. 

The  Applicabl  ?  Statute:  Under  section 
771(i)  of  the  Tariff  Act  of  1930,  as 
amended,  the  De  partment  is  required  to 
make  public  the  acts  and  conclusions 
of  its  determinat  ons. 

Background:  C  n  August  21,  1998,  the 
Department  of  C  )mmerce  (the 
Department)  put  lished  a  notice  of  intent 
to  modify  the  m<  nner  in  which  its  final 
determinations  e  re  made  available  to  the 
public  in  efforts  o  reduce  publishing 
costs.  We  invitee  parties  to  comment  on 
our  proposal.  The  Department  has 
evaluated  the  pr  )posed  changes  and  the 
comments  regan  ing  those  changes  and 
has  decided  to  ii  iplement  the  proposal. 


As  described  in  the  August  1998 
proposal,  final  determinations  will  be 
divided  into  two  sections:  (1)  the  notice 
to  be  published  in  the  FR;  and  (2)  an 
"Issues  and  Decision  Memorandum"  to 
be  posted  simultaneously  on  the  Import 
Administration  web  page.  In  addition, 
traditional  services  such  as  Lexis  and 
Westlaw  have  indicated  that  they  will 
make  the  decision  memoranda  available 
to  their  clients  in  an  electronically 
searchable  format.  Access  to  paper 
copies  of  these  documents  will  continue 
to  be  available  through  the  lA  Central 
Records  Unit,  room  B-099  of  the  main 
Department  building. 

The  published  notice  will  contain 
information  relating  to  the  Department's 
decisions,  including  margins. 
Department  contacts,  deadlines,  cash- 
deposit  requirements,  and,  for 
administrative  reviews,  the  duty- 
assessment  methodology.  The  notice 
will  state  explicitly  that  the  public  can 
find  a  paper  copy  of  the  discussion  of 
the  issues  and  relevant  memoranda  on 
file  in  the  lA  Central  Records  Unit  and 
will  also  provide  the  public  with  an 
Internet  address  that  will  allow  public 
access  to  the  electronic  version  of  these 
documents. 

The  "Issues  and  Decision 
Memorandum"  (Decision  Memo)  will 
contain  the  complete  discussion  of 
issues  parties  raise  in  case  and  rebuttal 
briefs,  and  it  will  be  adopted  and 
incorporated  by  reference  into  the 
notice  we  publish  in  the  FR.  It  will  be 
identical  in  content  to  the  "Analysis  of 
Comments"  section  in  current  final 
determinations.  Specifically,  the 
Decision  Memo  will  be  a  memorandum 
from  a  Deputy  Assistant  Secretary  with 
a  summary  of  comments  received  and 
the  Department's  position  with  respect 
to  each  of  those  comments.  The 
Decision  Memo  will  be  available  on  the 
lA  web  page  simultaneously  with  the 
publication  of  the  notice  in  the  FR.  We 
will  follow  this  approach  for  all  FR  final 
notices  regardless  of  the  type  of 
proceeding. 

Locating  Memoranda  on  the  Internet: 
We  will  make  the  Decision  Memo,  and, 
as  applicable,  other  memoranda,  such  as 
a  scope  memorandum,  available  on  lA's 
web  page.  These  memoranda  will  be 
located  in  the  electronic  library  of  lA 
documents.  The  Internet  address  for  the 
final  notices  and  Decision  Memo  will 

be;  "www.ita.doc.gov/import admin/ 

records/fm".  This  address  will  take  the 
user  to  a  list  of  countries  which  contains 
electronic  links  to  the  FR  notices  and 
decision  memoranda  for  each  case 
pertaining  to  each  country.  Any  special 
instructions  parties  might  need  to  locate 
pertinent  memoranda  will  be  included 
in  the  FR  notice.  This  index  with  links 


to  relevant  documents  for  each  order 
will  appear  in  the  following  sample 
format  of  the  lA  home  page.  The 
numbered  items  represent  links  to  the 
corresponding  documents. 

[A-XXX-XXXl 

Product 

1.  Final  Results  of  Antidumping  Duty' 

Administrative  Review  (POR) 

2.  Decision  Memorandum 
(Published  00/00/200X) 

Examples  of  the  FR  document.  Issues 
in  Decision  Memo,  and  Decision  Memo 
are  located  in  Appendices  1,2,  and  3  at 
the  end  of  this  notice. 

Analysis  of  Comments  Received 

Comment  1 ;  All  commenters  urged 
the  Department  not  to  change  its  present 
policy  of  publication.  They  argue  that 
the  proposed  change  will  make  it  more 
difficult,  time-consuming,  and  costly  to 
research  Departmental  precedents  and 
policy  because  the  lA  web  site  does  not 
contain  adequate  text-searching  tools 
which  are  available  on  other  services 
including  the  Government  Printing 
Office  (GPO)  web  site.  They  conclude 
that  to  "publish"  a  Decision  Memo  only 
on  lA's  web  site  would  effectively  deny 
meaningful  access  to  the  Department's 
decisions  through  the  GPO  site  and 
other  commercial  research  services. 
This  change,  they  contend,  will  reduce 
the  Department's  current  level  of 
transparency  to  all  parties.  At  a 
minimum,  commenters  urge  LA  to  either 
include  a  robust  text-searching  tool  on 
its  web  site  and/or  arrange  for 
traditional  research  services  such  as 
Lexis  and  Westlaw  to  include  the 
Department's  complete  decisions  in 
their  services. 

We  have  consulted  with  the 
traditional  commercial  services  such  as 
Westlaw  and  Lexis  about  our  proposed 
changes.  They  have  indicated  that  they 
will  make  lA's  decision  memoranda 
available  through  their  services  just  as 
they  make  the  FR  Notices  available  to 
their  customers.  Access  to  lA's  decision 
memoranda  and  related  documents 
through  traditional  commercial  services 
should  mitigate  these  concerns.  With 
this  search  capability  and  the  wide 
availability  of  internet  access,  we 
believe  that  our  decisions  and  policy 
will  be  more  publicly  available  than  is 
presently  the  case. 

Comment  2;  We  received  one 
comment  arguing  that  we  are  required 
by  statute  to  publish  the  full  facts  and 
our  conclusions  in  the  FR. 

We  disagree.  The  Department  is 
required  by  section  771  (i)  of  the  Tariff 
Act  of  1930,  as  amended,  to  make  public 
its  decisions  and  the  basis  of  those 
decisions.  Nowhere  does  the  statute 
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require  the  Department  to  publish  its 
decision  in  a  specific  pubhcation. 

The  Department  will  continue  to 
publish  notices  of  final  determinations 
containing  all  ftindamental  information 
relating  to  the  Department's  decisions. 
In  addition,  the  Department  will 
provide  access  to  the  electronic  version 
of  these  documents  through  both  the  lA 
web  site  and  through  traditional 
commercial  services.  Paper  copies  will 
remain  available  through  the  lA  Central 
Records  Unit. 

Conmient  3:  Several  commenters 
argued  that  the  proposed  change  will 
affect  the  qucdity  of  advocacy  and 
quality  of  Department  decision-making 
adversely  because  the  Department  will 
no  longer  be  able  to  research 
electronically  the  entire  set  of  its  prior 
decisions. 

We  disagree.  Changing  the  location  of 
publicly  available  documents  should 
have  little  impact  on  the  quality  of 
advocacy  or  our  decision-making 
abilities.  The  Department's  decision 
memoranda  and  related  documents  will 
continue  to  be  available  and  accessible 
to  the  public  through  the  LA  web  site, 
the  Central  Records  Unit,  and  the 
traditional  electronic  research  services. 

Comment  4:  Several  commenters 
contend  that  our  proposed  change  could 
result  in  increased  costs,  including  the 
cost  of  maintaining  the  new  information 
on  the  LA  web  page.  One  commenter 
anticipated  that  the  costs  of  maintaining 
the  information  on  our  web  site  will  rise 
beyond  savings  we  anticipate.  Another 
argued  that,  if  the  Department's 
proposed  changes  were  to  cause  a  delay 
in  the  resolution  of  any  Antidumping  or 
Countervailing  proceedings,  the 
additional  amount  of  interest  payable 
for  estimated  duties  incurred  during  the 
delay  could  exceed  the  savings  in 
publication  costs. 

We  disagree.  The  information 
currently  available  in  our  FR  notices 
will  remain  available  to  the  public 
through  other  means,  as  well  as 
continued  access  through  Lexis  and 
Westlaw,  thereby  providing  the  ability 
to  research  precedents  and  avoiding 
delay  in  access  to  the  information. 
While  the  Department  acknowledges 
additional  effort  may  be  involved  in 
locating  and  tracing  documents  during 
the  initial  stages  of  transition  to  this 
new  format,  the  technology  and 
resources  available  should  not  increase 
time  spent  on  researching  Department 
decisions,  policies,  and  precedents 
substantially.  Any  increased  cost  of 
conducting  proceedings  would  not  arise 
ft'om  changing  the  location  of  publicly 
available  documents. 

We  do  not  anticipate  significantly 
increased  maintenance  costs.  Moreover, 


we  expect  significant  increased  net 
savings  resulting  from  lower  publishing 
costs.  Additional  server  space  on  the  LA 
web  site  as  well  as  time  compiling  the 
documents  onto  the  web  page  and 
making  electronic  copies  available  to 
the  public  and  any  commercial  services 
cost  far  less  than  continuing  to  publish 
lengthy  documents  in  the  Federal 
Register. 

Comment  5:  We  received  several 
comments  expressing  a  general  fear  of 
loss  of  access  to  lA  decisions  due  to  the 
unreliability  of  the  Internet.  Other 
commenters  suggested  that  the 
availability  of  memoranda  through  the 
CRU  is  not  an  adequate  substitute  for 
access  through  the  Internet.  One 
commenter  stressed  the  importance  of 
continued  availability  of  Department 
decisions  in  the  CRU.  Several  comments 
noted  that,  unlike  the  lA  web  site,  the 
GPO  web  site  maintains  searchable  back 
issues  of  the  I^  from  June  1980,  fi-om 
which  the  public  may  access  and  search 
Department  decisions. 

We  understand  this  concern  and  will 
strive  whenever  possible  to  create 
alternative  access  locations  for  all 
publicly  available  documents  using  the 
CRU  and  traditional  commercial 
Internet  services.  The  Department  will 
continue  to  maintain  its  files  of  all 
publicly  available  information  in  the 
CRU. 

Contrary  to  what  commenters 
contend,  we  believe  that  the  historical 
information  will  be  more  publicly 
available  than  is  presently  the  case. 
Lexis  and  Westlaw  have  indicated  that 
they  will  include  both  the  Depeirtment's 
FR  notice  and  the  accompanying 
Decision  Memo  in  their  databases  which 
include  information  dating  from  1980. 
Our  Decision  Memo  and  FR  Notices  will 
also  be  posted  on  the  L\  web  site  in 
addition  to  all  of  our  FR  notices 
published  since  1995.  In  addition,  all 
past  and  future  FR  Notices  will  remain 
on  the  GPO  site. 

Comment  6:  Many  commenters 
pointed  out  that  the  lA  web  site  does 
not  have  a  full-text  searching  capability 
like  the  Lexis  and  Westlaw  sites.  They 
contend  that,  without  such  a  searching 
tool,  the  availability  of  decision 
memoranda  on  the  LA  web  site  cannot 
substitute  for  these  current  services. 

As  noted  in  response  toComment  1, 
the  Department  recognizes  these 
concerns  and  has  discussed  solutions 
with  Westlaw  and  Lexis  to  carry  both 
the  FR  notice  and  the  decision 
memoranda.  In  addition,  the 
Department  affirms  its  commitment  to 
maintain  an  effective  and  user-friendly 
web  site  available  to  .any  party  that  does 
not  have  access  to  these  conmiercial 
services.  In  addition  to  any  searching 


capabilities  that  we  can  incorporate  into 
our  web  site,  we  will  also  post  our  FR 
notices  and  decision  memoranda  using 
meaningful  indexes  and  links. 

Comment  7:  Of  great  concern  to  all 
commenters  is  the  lack  of  an  effective 
search  mechanism  on  LA's  web  site.  We 
received  conunents  suggesting  that  we 
include  a  search  engine  on  our  web  site 
that  is  similar  to  the  ones  currently 
available  through  the  leading 
commercial  legal  on-line  services  and 
the  GPO  web  site.  Three  commenters 
suggested  that,  in  addition  to  decision 
memoranda  being  posted  on  the 
Internet,  prior  decisions,  disclosed 
orders,  and  interpretations  of 
applicability  in  prior  cases  also  be 
available  through  the  web  site, 
including  all  docmnents  relevant  to  a 
particular  case,  a  full  history  of  agency 
analysis  and  actions,  remand  results, 
liquidation  instructions,  assessment 
rates  in  graphical  format,  and  internal 
,  memoranda  associated  with  each  order. 

If  possible,  we  will  incorporate  a 
robust  search  engine  on  the  LA  web  site 
as  a  substitute  to  what  is  currently 
available  on  the  GPO  web  site.  While 
including  all  relevant  documents  in  a 
particular  case,  such  as  remand  results, 
liquidation  instructions,  and  assessment 
rates  might  be  a  valuable  research  tool 
in  some  cases,  we  are  not  prepared  to 
make  such  a  commitment  at  this  time. 
The  LA  web  site  is  an  extremely  useful 
and  important  information 
dissemination  tool  and  we  strive  to  post 
as  many  public  documents  as  feasible  in 
a  useful  fashion. 

Comment  8:  Several  commenters 
proposed  various  indexing  schemes  to 
better  identify  and  group  documents  on 
the  LA  web  site  for  easyTdentification. 

We  are  sympathetic  to  the  need  to 
identify  notices  and  decision 
memoranda  quickly  and  eff^ectively  on 
the  lA  web  site.  We  view  our  web  site 
to  be  an  integral  part  of  our  information- 
dissemination  efforts  and  will  arrange 
the  information  in  a  way  that  is  both 
useful  and  easy  to  locate. 

Comment  9:  We  received  one 
comment  suggesting  that,  in  lieu  of  our 
proposed  changes  to  reduce  the  size  of 
our  final  notices  in  the  FR,  subscription 
prices  for  the  FR  should  be  increased 
instead. 

It  is  not  in  the  Department's  power  to 
increase  subscription  prices  to  the  FR. 
which  is  maintained  by  a  separate 
federal  agency,  nor  does  the  Department 
receive  proceeds  from  such 
subscriptions.  Therefore,  this  point  is 
irrelevant. 

Comment  10:  We  received  two 
comments  expressing  concern  over  the 
simultaneous  timing  of  the  release  of  the 
Decision  Memo  on  the  Internet  and 
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publication  of  :he  notice  in  the  FR. 
These  conunei  ters  feared  simultaneous 
publication  w(  uld  not  always  run 
smoothly.  One  commenter  suggested 
that  publication  of  the  notice  alone 
should  not  be  i  :onstrued  as  satisfying 
our  statutory  o  ^ligation  and  that  only 
when  both  doc  uments  are  publicly 
available  shou  d  our  statutory  obligation 
to  publish  our  decisions  be  fulfilled.  In 
addition,  the  cammenter  stressed  the 
need  to  assign  the  exact  same  validity 
and  importance  of  the  on-line 
documents  as  iocuments  which  are 
currently  publ  shed  in  the  FR. 

The  Departn  lent  has  established 
procedures  to  insure  simultaneous 
release  of  doci  iments  on  the  Internet 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


and  in  the  FR. 
consider  its  ol 


The  Department  will  not 
i  ligations  fulfilled  until 


both  documen  ts  are  available  publicly. 

Comment  1 :  :  We  received  one 
comment  expi  essing  concern  that 
interested  pari  ies  may  not  continue  to 
receive  an  adv  ance  copy  of  the  notice 
for  publicatioi  i  in  the  FR  and  the 
Decision  Men  o  or  that  the  Department 
may  publish  t  »e  FR  Notice  but  not 
release  the  Decision  Memo  to  the  parties 
on  the  same  d  ly. 

The  Departi  lent  will  continue  to 
provide  paper  copies  of  the  final  notice 
and  the  Decis:  on  Memo  to  interested 
parties  in  advi  ince  of  the  date  of 
publication  of  the  FR  notice  under  this 
new  system. 

Implementatii  m 


The  proced'  ires 
will  be  applie  i 
determinatior^s 
publication 
after  February 
date  of  this 
additional 
follow  for 
internet  will 
site  at  www. 
records/, 
formatting 
electronic  fili 
addressed  to 
Webmaster,  a 
mail  at 
andrew lee 


Appendix  1 — ^mple 

This  will  be 
note  that  this 
an  administrative 
determinations 
modified  format.) 


outlined  in  this  notice 
to  all  final 

which  are  subject  to  a 
re  quirement  and  issued 
15,  2000,  the  effective 
ndtice.  If  necessary, 
inf  jrmation  on  procedures  to 
loci  iting  our  decisions  on  the 
posted  on  the  lA  web 

doc.gov/import admin/ 

Any!  questions  concerning  file 
on  the  Web,  or  other 
issues  should  be 
i  Andrew  Lee  Seller,  lA 
{202)482-0866  or  via  e- 


le 

.ila.' 


ac  ress  I 


Mg: 


_  _beller@ita.doc.gov. 

Dated:  Januaiy  13,2000. 

Robert  S.  LaRu  ssa, 

Assistant  Secre  lary  for  Import 
Administmtior, . 


FR  Document 

)ublished  in  the  FR.  (Please 


s  impl 


e  reflects  final  results  of 
review.  All  lA  final 
will  be  subject  to  this 


[Case  Number! 

(Product)  from  (CounUr);  Final  Results  of 
Antidumping  Duty  Administrative 
Review 
AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 
SUMMARY:  On  (date),  the  Department  of 
Commerce  published  the  preliminary  results 
of  administrative  review  of  the  antidumping 
duty  order  on  (product)  from  (country).  The 
merchandise  covered  by  this  order  is  (brief 
description).  The  review  covers  (number) 
manufacturers/exporters.  The  period  of 
review  is  (date)  through  (date). 

Based  on  our  analysis  of  the  comments 
received,  we  have  made  changes  in  the 
margin  calculations.  Therefore,  the  final 
results  differ  from  the  preliminary  results. 
The  final  weighted-average  dumping  margins 
for  the  reviewed  firms  are  listed  below  in  the 
section  entitled  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  (Insert  date  of  publication 
in  the  Federal  Register). 
FOR  FURTHER  INFORMATION  CONTACT: 
(Analyst),  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington,  D.C. 
20230;  telephone:  (202)  482-XXXX. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all  citations  to 
the  Tariff  Act  of  1930,  as  amended  (the  Act), 
are  references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the  Uruguay 
Round  Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations  to 
the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR  Part 
351  (1998). 

Background 

On  (date),  the  Department  published  the 
preliminary  results  of  administrative  review 
of  the  antidumping  duty  order  on  (product) 
from  (country)  (FR  citation).  The  review 
covers  (number)  manufacturers/exporters. 
The  period  of  review  (POR)  is  (date)  through 
(date).  We  invited  parties  to  comment  on  our 
preliminary  results  of  review.  At  the  request 
of  certain  interested  parties,  we  held  a  public 
hearing  on  (date).  The  Department  has 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  Review 

The  product  covered  by  this  review  is 
(product)  and  (description).  (Standard  scope 
language  will  appear  here  unless,  for  reasons 
of  length,  the  complete  scope  description  is 
in  a  separate  memorandum.  Such  a 
memorandum  will  also  be  available  on  the  lA 
web  site.) 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and  rebuttal 
briefs  by  parties  to  this  administrative  review 
are  addressed  in  the  "Issues  and  Decision 


Memorandum"  (Decision  Memo)  from 
(name).  Deputy  Assistant  Secretary,  Import 
Administration,  to  (name).  Assistant 
Secretary  for  Import  Administration,  dated 
(date),  which  is  hereby  adopted  and 
incorporated  by  reference  into  this  notice.  A 
list  of  the  issues  which  parties  have  raised 
and  to  which  we  have  responded,  all  of 
which  are  in  the  Decision  Memo,  is  attached 
to  this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the  Central 
Records  Unit,  room  B-099,  of  the  main 
Department  building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly  on 

the  Web  at  www.ita.doc.gov/import admin/ 

records/fm/.  under  the  heading  "(Applicable 
Country)."  The  paper  copy  and  electronic 
version  of  the  Decision  Memo  are  identical 
in  content. 

Use  of  Facts  A  vailable  (if  Necessary)    ^ 

For  a  discussion  of  our  application  of  facts 
available,  see  the  "Facts  Available"  section  of 
the  Decision  Memo,  which  is  on  file  in  B- 
099  and  available  on  the  Web  at 

www.ita.doc.gov/  import admin/records/ 

frn/,  under  the  heading  "(Applicable/ 


Country).' 

Sales  Below  Cost  in  the  Home  Market  (Where 
Applicable) 

The  Department  disregarded  home  market 
sales  below  cost  for  (names  of  firms)  in  these 
final  results  of  review. 

Duty  Absorption  (Where  Applicable) 

We  have  determined  that  duty  absorption 
has/has  not  occurred  with  respect  to  (name 
of  firm)  with  respect  to  (XX)  percenf  of  sales 
which  this  firm  made  through  its  U.S. 
affiliated  party.  For  a  discussion  of  our 
determination  with  respect  to  this  matter,  see 
the  "Duty  Absorption"  section  of  the 
Decision  Memo,  accessible  in  B-099  and  on 

the  Web  at  www.ita.doc.gov/import admin/ 

records/fm/.  under  the  heading  "(Applicable 
Country)." 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes  in 
the  margin  calculations.  We  have  also 
corrected  certain  programming  and  clerical 
errors  in  our  preliminary  results,  where 
applicable.  Any  alleged  programming  or 
clerical  errors  with  which  we  do  not  agree 
are  discussed  in  the  relevant  sections  of  the 
"Decision  Memorandum,"  accessible  in  B- 
099  and  on  the  Web  at  www.ita.doc.gov/ 

import admin/records/frn/,  under  the 

heading  "(Applicable  Country)." 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  weighted-average  margins  exist 
for  the  period  (date)  through  (date): 


Manufacturer/exporter 

Margin 
(Percent) 

^Comoanv  Name)    

XX.XX 

fComoanv  Name)  

XX.XX 
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The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping  duties  on  . 
all  appropriate  entries.  In  accordance  with  19 
CFR  351.212(b),  we  have  calculated  exporter/ 
importer-specific  assessment  rates.  With 
respect  to  both  export  price  and  constructed 
export  price  sales,  we  divided  the  total 
dumping  margins  for  the  reviewed  sales  by 
the  total  entered  value  of  those  reviewed 
sales  for  each  importer.  We  will  direct 
Customs  to  assess  the  resulting  percentage 
margins  against  the  entered  Customs  values 
for  the  subject  merchandise  on  each  of  that 
importer's  entries  under  the  relevant  order 
during  the  review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements  will  be 
effective  upon  publication  of  this  notice  of 
final  results  of  administrative  review  for  all 
shipments  of  (product)  from  (country) 
entered,  or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section  751(a)(1) 
of  the  Act:  (1)  the  cash  deposit  rates  for  the 
reviewed^ompanies  will  be  the  rates  shown 
above  except  that,  for  firms  whose  weighted- 
average  margins  are  less  than  0.5  percent  and 
therefore  de  minimis,  the  Department  shall 
require  no  deposit  of  estimated  antidumping 
duties;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the  most 
recent  period;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is,  the 
cash  deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and  (4)  the 
cash  deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  (rate).  This 
rats  is  the  "All  Others"  rate  from  the  LTFV 
investigation. 

These  deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  also  serves  as  a  final  reminder 
to  importers  of  their  responsibility  under  19 
CFR  351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to  comply 
with  this  requirement  could  result  in  the 
Secretary's  presumption  that  reimbursement 
of  antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance  with  19 
CFR  351.305  or  conversion  to  judicial 
protective  order  is  hereby  requested.  Failure 
to  comply  with  the  regulations  and  terms  of 
an  APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance  with 
sections  section  751(a)(1)  and  771(i)  of  the 
Act. 

(Name) 


Assistant  Secretary  for  Import 
Administration 


(Date) 

Appendix  2 — Issues  in  Decision  Memo 
(Sample) 

Comments  and  Responses 

1.  Facts  Available 

2.  Discounts,  Rebates,  and  Price  Adjustments 

3.  Circumstance-of-Sale  Adjustments 

A.  Technical  Services  and  W2UTanty 
Expenses 

B.  Credit  « 

C.  Indirect  Selling  Expenses 

4.  Level  of  Trade 

5.  Cost  of  Production  and  Constructed  Value 

A.  Cost-Test  Methodology 

B.  Research  and  Development 

C.  Profit  for  Constructed  Value 

D.  Affiliated-Party  Inputs 

E.  Abnormally  High  Profits 

F.  Credit  and  Inventory  Costs 

G.  Other  Issues 

6.  Further  Memufacturing 

7.  Packing  and  Movement  Expenses 

8.  Affiliated  Parties 

9.  Sample  Sales  and  Prototypes/Zero-Price 

Transactions 

10.  Export  Price  and  Constructed  Export 

Price 

11.  Programming  and  Clerical  Errors 

12.  Duty  Absorption 

13.  Reimbursement 

14.  Tooling  Revenue 

15.  Cash  Deposit  Financing 

16.  Miscellaneous  Issues 

A.  Ocean  and  Air  Freight 

B.  Burden  of  Proof 

C.  HTS 

D.  Certification  of  Conformance  of  Past 
Practice 

E.  Pre-Existing  Inventory 

F.  Inland  Freight 

G.  Other  Issues 

Appendix  3 — Sample  Decision  Memo 

This  will  be  available  on  lA's  Web  page. 
(Case  Number) 
AR  X/XX-X/XX 
Public  Document 
MEMORANDUM  TO:  (Name) 
Assistant  Secretary  for  Import 
Administration 
FROM:  (Name) 
Deputy  Assistant  Secretary  for  Import 
Administration 
SUBJECT:  Issues  and  Decision  Memorandum 
for  the  Administrative  Review  of 
(product)  fix)m  (country) — (date)  through 
(date) 

Summary 

We  have  analyzed  the  comments  and 
rebuttals  of  interested  parties  in  the  (date) 
administrative  review  of  the  antidumping 
duty  order  covering  (product)  from  (country). 
As  a  result  of  our  analysis,  we  have  made 
changes,  including  corrections  of  certain 
inadvertent  programming  and  clerical  errors, 
in  the  margin  calculations.  We  recommend 
that  you  approve  the  positions  we  have 
developed  in  the  Discussion  of  the  Issues 
section  of  this  memorandum.  Below  is  the 
complete  list  of  the  issues  in  this 


administrative  review  for  which  we  received 
comments  and  rebuttals  by  parties: 

1.  Facts  Available 

2.  Discounts,  Rebates,  and  Price  Adjustments 

3.  Circumstance-of-Sale  Adjustments 

A.  Technical  Services  and  Warranty  • 
Expenses 

B.  Credit 

C.  Indirect  Selling  Expenses 

4.  Level  of  Trade 

5.  Cost  of  Production  and  Constructed  Value 

A.  Cost-Test  Methodology 

B.  Research  and  Development 

C.  Profit  for  Constructed  Value 

D.  Affiliated-Party  Inputs 

E.  Abnormally  High  Profits 

F.  Credit  and  Inventory  Costs 

G.  Other  Issues 

6.  Further  Manufacturing 

7.  Packing  and  Movement  Expenses 

8.  Affiliated  Parties 

9.  Sample  Sales  and  Prototypes/Zero-Price 

Transactions 

10.  Export  Price  and  Constructed  Export 

Price 

11.  Programming  and  Clerical  Errors 

12.  Duty  Absorption 

13.  Reimbursement 

14.  Tooling  Revenue 

15.  Cash  Deposit  Financing 

16.  Miscellaneous  Issues 

A.  Ocean  and  Air  Freight 

B.  Burden  of  Proof 

C.  HTS 

D.  Certification  of  Conformance  to  Past 
Practice 

E.  Pre-Existing  Inventory 

F.  Inland  Freight 

G.  Other  Issues 

Background 

On  (date),  the  Department  of  Commerce 
(the  Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  (product)  from 
(country).  The  merchandise  covered  by  this 
order  is  (brief  description).  The  period  of 
review  (POR)  is  (date)  through  (date).  We 
invited  parties  to  comment  on  our 
preliminary  results  of  review.  At  the  request 
of  certain  interested  parties,  we  held  a  public 
hearing  on  (date). 

Discussion  of  the  Issues 

1.  Facts  Available 
Comment  1 : 
Department's  Position: 

2.  Discounts,  Rebates,  and  Price  Adjustments 
Comment  1: 

Department's  Position: 

3.  Circumstance-of-Sale  Adjustments 
Comment  1: 

Department's  Position: 


Recommendation 

Based  on  our  analysis  of  the  comments     • 
received,  we  recommend  adopting  all  of  the 
above  positions  and  adjusting  all  related 
margin  calculations  accordingly.  If  these 
recommendations  are  accepted,  we  will 
publish  the  final  results  of  review  and  the 
final  weighted-average  dumping  margins  for 
all  reviewed  firms  in  the  Federal  Register. 
AGREE_ 
DISAGREE 


3658 


(Name) 

Assistant  Secr4tary  for  Import 
Administration 


(Date) 

[FR  Doc.  00-165' 

BILUNC  COOC  3S10-  DS-P 


DEPARTMENT 


Preliminary  R 
Reviews:  Bars 
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Filed  1-21-00:  8:45  am) 


OF  COMMERCE 


International  TVade  Administration 

[A-570-«03,  A-^O-803] 


ults  of  Full  Sunset 
and  Wedges  and 


Hammers  and  Sledges  From  the 
People's  Repi^llc  of  China 


agency:  Impor : 
International 
Department  of 
action:  Notice 
Full  Sunset 
and  Hammers 
People's 


Administration, 
iVade  Administration, 
[Commerce. 

of  Preliminary  Results  of 
Re /lews:  Bars  and  Wedges 
i  ind  Sledges  from  the 
Repul  lie  of  China. 


summary:  On  jUly  1, 1999,  the 
Department  of  Commerce  ("the      ^ 
Department")  i  nitiated  sunset  reviews  of 
the  cintidumpi]  ig  duty  orders  on  bars 
and  wedges  an  d  on  hammers  and 
sledges  from  tl  e  People's  Republic  of 
China  ("PRC"}J(64  FR  35588)  pursuant 
to  section  751( :)  of  the  Tariff  Act  of 
1930.  as  amen|ed  ("the  Act").  On  the 
basis  of  notice^  of  intent  to  participate 
filed  on  behalf  of  domestic  interested 
parties  and  ad(  iquate  substantive 
comments  file(  I  on  behalf  of  domestic 
and  respondert  interested  parties,  the 
Department  de  termined  to  conduct  full 
reviews.  As  a  lesult  of  these  reviews,  the 
Department  pr  jliminarily  finds  that 
revocation  of  t  le  antidumping  orders 
would  likely  h  ad  to  continuation  or 
recurrence  of  (  umping  at  the  levels 
indicated  in  tli  e  Preliminary  Results  of 
Reviews  sectic  n  of  this  notice. 
EFFECTIVE  DAT^:  January  24.  2000. 
FOR  FURTHER  in^FORMATION  CONTACT: 
Darla  D.  Brown  or  Melissa  G.  Skinner, 
Office  of  Pohc !  for  Import 
Administratioi  i.  International  Trade 
Administratioi,  U.S.  Department  of 
Commerce,  14  ii  Street  and  Constitution 
Avenue,  NW,  /Vashington,  DC  20230; 
telephone:  (20  2)  482-3207  or  (202)  482- 
1560,  respectively. 
SUPfM.EMENTAPY  INFORMATION: 

Statute  and  Ri  tgulations 

These  review  vs  are  being  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  E  epartment's  procedures 
for  the  condu<  \  of  sunset  reviews  are  set 
forth  in  Proce  iures  for  Conducting  Five- 
year  ("Sunset  ')  Reviews  of 


Antidumping  and  Countervailing  Duty 
Orders.  63  FR  13516  (March  20,  1998) 
{"Sunset  Regulations")  and  19  CFR  Part 
351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  {"Sunset  Policy 
Bulletin"). 

Scope 

Although  we  provide  the  full  scope 
language  for  the  order  on  heavy  forged 
hand  tools  ("HFHTs")  below,  this 
determination  applies  only  to  the  types 
of  HFHTs  which  fall  imder  the  orders 
(A-570-803)  on  bars/wedges  and 
hammers/sledges  from  the  PRC.  HFHTs 
include  heads  for  drilling,  hammers, 
sledges,  axes,  mauls,  picks,  and 
mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
MO'ecking  bars,  digging  bars  and 
tampers;  and  steel  wool  splitting 
wedges.  HFHTs  are  manufactured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  the  required  length, 
heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Depending  on  the  product,  finishing 
operations  may  include  shot-blasting, 
grinding,  polishing,  and  painting,  and 
the  insertion  of  handles  for  handled 
products.  HFHTs  are  currently 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  ("HTS") 
item  numbers  8205.20.60,  8205.59.30. 
8201,30.00.  and  8201.40.60.  Specifically 
excluded  are  hammers  and  sledges  with 
heads  1.5  kilograms  (3.33  povmds)  in 
weight  and  under,  and  hoes  and  rakes, 
and  bars  18  inches  in  length  and  imder. 
The  HTS  item  numbers  are  provided  for 
convenience  and  customs  piu-poses 
only.  The  written  description  of  the 
scope  remains  dispositive. 

There  has  been  one  scope  ruling  with 
respect  to  the  orders  on  HFHTs  from  the 
PRC  in  which  the  Forrest  Tool 
Company's  Max  Multipiu^ose  Tool  was 
determined  to  be  within  the  scope  of  the 
order  (58  FR  59991;  November  12, 
1993). 

These  reviews  cover  imports  from  all 
manufacturers  and  exporters  of  bars  and 
wedges  and  hammers  and  sledges  from 
the  PRC. 


History  of  the  Orders 

The  Department  published  its  final 
affirmative  determination  of  sales  at  less 
than  fair  value  ("LTFV")  with  respect  to 
imports  of  HFHTs  from  the  PRC  on 
January  3, 1991  (56  FR  241).  In  this 
determination,  the  Department 
published  four  country-wide  weighted- 
average  dimiping  margins,  one  each  for 
hammers/sledges,  bars/wedges,  picks/ 
mattocks  and  axes/adzes.  These  margins 
were  all  subsequently  affirmed  when 
the  Department  issued  the  antidumping 
duty  orders  on  HFHTs  from  the  PRC  on 
February  19. 1991  (56  FR  6622).  Since 
the  imposition  of  the  orders,  the 
Department  has  conducted  several 
administrative  reviews. '  The  orders 
remain  in  effect  for  all  manufacturers 
and  exporters  of  the  subject 
merchandise  from  the  PRC. 

To  date,  the  Department  has  not 
issued  any  duty  absorption  findings  in 
these  cases. 

Background 

On  July  1. 1999.  the  Department 
initiated  sunset  reviews  of  the 
antidumping  duty  orders  on  bars  and 
wedges  and  on  hammers  and  sledges 


>  See  Heavy  Forged  Hand  Tools.  Finished  and 
Unfinished,  With  or  Without  Handles,  from  the 
People's  Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative  Reviews.  60  FR 
49251  (September  22,  1995);  Hea\j  Forged  Hand 
Tools.  Finished  and  Unfinished.  With  or  Without 
Handles,  from  the  People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty  Administrative 
Review,  61FR  15028  (April  4, 1996);  as  amended, 
Heavy  Forged  Hand  Tools.  Finished  and 
Unfinished.  With  or  Without  Handles,  from  the 
People's  Republic  of  China;  Amendment  of  Final 
Results  of  Antidumping  Duty  Administrative 
Review  61  FR  24285  (May  14,  1996);  Heavy  Forged 
Hand  Tools,  Finished  and  Unfinished.  With  or 
Without  Handles,  from  the  People's  Republic  of 
China;  Final  Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  51269  (October  1, 
1996):  as  amended,  Heavy  Forged  Hand  Tools  from 
the  People's  Republic  of  China;  Notice  of 
Amendment  of  Final  Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  24416  (May  5, 1997); 
Heavy  Forged  Hand  Tools  from  the  People's 
Republic  of  China;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  62  FR  11813  (March 
13. 1997);  Heavy  Forged  Hand  Tools,  Finished  and 
Unfinished,  With  or  Without  Handles,  from  the 
People's  Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative  Reviews,  63  FR 
16758  (April  6,  1998);  as  amended.  Amended  Final 
Results  of  Antidumping  Duty  Administrative 
Reviews  Pursuant  to  Remand  from  the  Court  of 
International  Trade:  Heavy  Forged  Hand  Tools. 
Finished  and  Unfinished,  With  or  Without  Handles, 
from  the  People's  Republic  of  China.  63  FR  55577 
(October  16, 1998)  and  Amended  Final  Results  of 
Antidumping  Duty  Administrative  Reviews 
Pursuant  to  Remand  from  the  Court  of  International 
Trade:  Heavy  Forged  Hand  Tools,  Finished  and 
Unfinished,  With  or  Without  Handles,  from  the 
People's  Republic  of  China:  Correction,  64  FR  851 
Oanuary  6,  1999);  Heavy  Forged  Hand  Tools. 
Finished  and  Unfinished.  With  or  Without  Handles, 
from  the  People's  Republic  of  China;  Final  Results 
and  Partial  Recission  of  Antidumping  Duty 
Administrative  Reviews,  64  FR  43659  (August  11, 
1999). 
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from  the  PRC  (64  FR  35588),  pursuant 
to  section  751(c)  of  the  Act.  For  both  of 
the  reviews,  the  Department  received 
notices  of  intent  to  participate  on  behalf 
of  O.  Ames  Co.  and  its  division, 
Woodings- Verona  (collectively, 
"domestic  interested  parties")  on  July 
16, 1999,  within  the  deadline  specified 
in  section  351.218(d)(l)(i)  of  the  Sunset 
Regulations.  Pursuant  to  section 
771(9)(C)  of  the  Act,  the  domestic 
interested  parties  claimed  interested 
party  status  as  domestic  manufacturers 
of  the  subject  merchandise.  The 
Department  received  complete 
substantive  responses  from  the  domestic 
interested  parties  on  August  2, 1999, 
within  the  30-day  deadline  specfflfed  in 
the  Sunset  Regulations  under  section 
351.218(d)(3)(i).  In  addition,  we 
received  substantive  responses  on 
behalf  of  Fujian  Machinery  and 
Equipment  Import  and  Export  Corp., 
Shandong  Huarong  General  Group 
Corp.,  Shandong  Machinery  Import  and 
Export  Corp.,  and  Tianjin  Machinery 
Import  and  Export  Corp.  (collectively, 
"respondents").  The  respondents 
claimed  interested  party  status  under 
section  771(9)(A)  of  the  Act  as  exporters 
of  the  subject  merchandise.  The 
Department  determined  that  the 
respondent's  response  constituted  an 
adequate  response  to  the  notice  of 
initiation.  As  a  result,  the  Department 
determined,  in  accordance  with  section 
351.218(e)(2)  of  the  Sunset  Regulations, 
to  conduct  a  full  (240  day)  review. 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1,  1995).  On 
October  26,  1999,  the  Department 
determined  that  the  sunset  reviews  of 
the  antidumping  duty  order  on  HFHTs 
are  extraordinarily  complicated  and 
extended  the  time  limit  for  completion 
of  the  final  results  of  these  reviews  imtil 
not  later  than  January  18,  2000,  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act.  2 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  is  conducting 
these  reviews  to  determine  whether 
revocation  of  the  antidumping  duty 
orders  woidd  be  likely  to  lead  to 
continuation  or  reciurence  of  dumping. 
Section  752(c)  of  the  Act  provides  that, 
in  making  these  determinations,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 


2  See  Extension  of  Time  Limit  for  Final  Results  of 
Five-Year Reviews,  64  FR  57628  (October  26. 1999). 


reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order,  and  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margins  of  dumping 
likely  to  prevail  if  the  order  were 
revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dimiping  and  the  magnitude  of  the 
margins  are  discussed  below.  In 
addition,  domestic  interested  parties' 
and  respondents'  comments  with 
respect  to  continuation  or  recurrence  of 
dumping  and  the  magnitude  of  the 
margins  are  addressed  within  the 
respective  sections  below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II.A.2).  In  addition,  the 
Department  indicated  that  it  normally 
will  determine  that  revocation  of  an 
antidumping  duty  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  (a)  dumping  continued 
at  any  level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3). 

In  their  substantive  responses,  the 
domestic  interested  parties  argue  that 
revocation  of  the  orders  would  likely 
lead  to  continuation  or  recurrence  of 
dumping.  They  base  their  conclusion  on 
the  combined  facts  that  dumping  has 
continued  over  the  life  of  the  orders  at 
levels  well  above  de  minimis  and  that 
import  volumes  declined  significantly 
after  the  issuance  of  the  orders.  The 
domestic  interested  parties  maintain 
that  imports  of  hammers/sledges  from 
the  PRC  declined  dramatically  since  the 
imposition  of  the  order.  They  argue  that 
Chinese  exporters  shipped 
approximately  8,735  units  of  striking 


tools  (e.g.,  hammers  and  sledges)  in 
1990,  and  this  number  fell  to 
approximately  3,810  imits  in  1997  and 
3,835  units  in  1998.  Moreover,  the 
domestic  interested  parties  argue  that 
since  the  imposition  of  the  order,  import 
volumes  of  bars/wedges  have  declined 
from  approximately  2,429  tons  in  1989 
to  2,233  tons  in  1997.  Therefore,  they 
conclude  that  it  is  reasonable  to  assume 
that  the  PRC  exporters  could  not  sell  in 
the  United  States  without  dumping,  and 
in  order  to  reenter  to  U.S.  market,  they 
would  have  to  resume  dumping  (see 
August  2,  1999,  substantive  response  of 
the  domestic  interested  parties  at  3-4). 

The  respondents  argue  that  if  the 
order  were  revoked,  shipments  would 
likely  continue  at  average  levels  as  seen 
in  1996  through  1998.  They  maintain 
that  there  is  greater  competition  from 
other  supplying  countries  and  that 
demand  in  the  U.S.  is  fairly  inelastic, 
indicating  that  even  with  lower  prices 
(without  dumping  duties),  demand  for 
imports  of  the  subject  merchandise  from 
the  PRC  is  not  likely  to  change  much 
(see  July  30,  1999,  substantive  response 
of  the  respondents  at  2). 

As  discussed  in  section  II.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64,  if 
companies  continue  to  dump  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
dumping  would  continue  if  the 
discipline  were  removed.  As  pointed 
out  above,  diunping  margins  above  de 
minimis  continue  to  exist  for  shipments 
of  the  subject  merchandise  from  the  PRC 
for  at  least  one  producer/exporter. 

Consistent  with  section  752(c)  of  the 
Act,  the  Department  also  considers  the 
volume  of  imports  before  and  after 
issuance  of  the  order.  As  mentioned 
above,  the  domestic  interested  parties 
maintain  that  imports  of  bars/wedges 
and  hammers/sledges  from  the  PRC 
declined  significantly  following  the 
imposition  of  the  order. 

Using  the  Department's  statistics, 
including  IM146  reports,  on  imports  of 
the  subject  merchandise  from  the  PRC, 
the  Department  concludes  that  imports 
of  bars/wedges  and  hammers/sledges 
from  the  PRC  have  fluctuated  over  the 
life  of  the  order,  showing  no  overall 
trend. 

As  noted  above,  in  conducting  its 
sunset  reviews,  the  Department 
considers  the  weighted -average 
dumping  margins  and  volume  of 
imports  when  determining  whether 
revocation  of  an  antidumping  duty 
order  would  lead  to  the  continuation  or 
recurrence  of  dumping.  Based  on  this 
analysis,  the  Department  finds  that  the 
existence  of  dumping  margins  above  de 
minimis  levels  is  highly  probative  of  the 
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(tontinuation  or  recurrence 
deposit  rate  above  a  de 
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Magnitude  of  the  Margin 

In  the  Sunsi  ft  Policy  Bulletin,  the 
Department  slated  that  it  normally  will 
provide  to  the  Commission  the  margin 
that  was  detei  mined  in  the  final 


in  the  original 
Further,  for  companies 
y  investigated  or  for 


companies  thi  it  did  not  begin  shipping 


order  was  issued,  the 


Department  narmally  will  provide  a 
margin  based  on  the  "all  others"  rate 
from  the  invei  ligation.  (See  section 
II.B.l  of  the  S  inset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinatior  s.  (See  sections  II.B.2  and 
3  of  the  Sunst  t  Policy  Bulletin.)  We  note 
that,  to  date,  t  le  Department  has  not 
issued  any  du  ty  absorption  findings  in 
either  of  thes<  cases. 

In  their  sub  stantive  responses,  the 
domestic  inte  rested  parties  recommend 
that  the  Depa  tment  deviate  from  its 
normal  practi  :e  of  forwarding  margins 
from  the  origi  nal  investigation  and 
instead  recon  mend  using  margins  from 
more  recent  a  iministrative  reviews.  In 
the  case  of  ba  -s/wedges,  the  domestic 
interested  paj  ties  recommend 
forwarding  to  the  Commission  a  margin 
of  36.76  perc(  nt  for  Fujian  Machinery  & 
Equipment  In  iport  &  Export  Corp.  and 
38.30  percent  for  Shandong  Machinery 
Import  &  Exp  )rt  Corp.,  as  calculated  in 
the  second  ac  ministrative  review;  31.76 
percent  for  Ti  anjin  Machinery  Import  & 
Export  Corp.  md  Liaoning  Machinery 
Import  &  Exp  Jrt  Corp.,  as  calculated  in 
the  original  investigation:  and  34 
percent  for  SI  landong  Huarong  General 
Group  Corp.,  as  calculated  in  the  sixth 
administrativ  b  review.  The  domestic 
interested  pa  ties  argue  that  since  the 
imposition  o!  the  order,  the  dumping 
margins  have  increased  for  three 
companies  as  well  as  for  the  FRC  as  a 
whole.  They  ugue  further  that  because 
import  volun  es  of  bars/wedges  have 
declined  sine  e  the  imposition  of  the 
order,  the  De  )artment  should  use  a 
more  recentl;  calculated  rate  for  several 
PRC  compan  es. 

For  hamm(  rs/sledges,  the  domestic 
interested  pa  lies  recommend 
forwarding  tc  the  Commission  the 


margin  of  45.42  percent  calculated  in 
the  original  investigation. 

The  respondents  argue  that  the 
dumping  margin  likely  to  prevail  if  the 
order  were  revoked  would  be  zero,  but 
no  higher  than  the  average  margin  for 
the  latest  reviews.  They  base  this 
argument  on  the  fact  that  recent  reviews 
conducted  by  the  Department  confirm 
that  different  surrogate  steel  values  than 
were  used  in  the  original  investigation 
significantly  reduce  the  dumping 
margin  (  see  July  30,  1999,  substantive 
response  of  respondents  at  3). 

As  noted  in  tne  Sunset  Regulations 
and  Sunset  Policy  Bulletin,  tiie 
Department  may  provide  to  the 
Commission  a  more  recently  cedculated 
margin  for  a  particular  company  where 
dumping  margins  increased  after  the 
issuance  of  the  order  where  that 
particular  company  increased  dumping 
to  maintain  or  increase  market  share.  In 
this  case,  the  domestic  interested  parties 
did  not  provide  any  company-specific 
argument  or  evidence  that  any  Chinese 
companies  have  increased  dumping  in 
order  to  gain  or  maintain  market  share 
or  increase  import  volumes.  Moreover, 
while  it  is  true  that  the  dumping 
margins  have  increased  for  some 
Chinese  companies,  we  have  no 
company-specific  information 
demonstrating  that  imports  of  the 
subject  merchandise  have  not  increased 
substantially  over  the  life  of  the  order. 
Since  we  have  no  company-specific 
information  correlating  em  increase  in 
exports  for  one  company  with  an 
increase  in  the  dumping  margin  for  that 
particular  company,  we  cannot 
conclude  that  use  of  more  recently 
calculated  margins  is  warranted  in  this 
case. 

Additionally,  the  Department 
disagrees  with  the  respondents' 
argument  that  a  dumping  margin  of  zero 
percent  is  likely  to  prevail  were  the 
order  to  be  revoked.  Specifically,  as 
noted  in  the  Sunset  Policy  Bulletin,  the 
Department  will  consider  forwarding  to 
the  Commission  more  recently 
calculated  margins  where  dumping 
margins  have  declined  over  the  life  of 
the  order  and  imports  have  remained 
steady  or  increased  or  where  a  company 
increases  dumping  in  order  to  maintain 
or  increase  market  share.  The 
respondent's  argument  concerning 
changes  in  methodology  (e.g.,  different 
surrogate  steel  values)  does  not  fit  either 
criteria.  Therefore,  consistent  with  the 
Sunset  Policy  Bulletin,  the  Department 
preliminarily  finds  that  the  margins 
calculated  in  the  original  investigation 
are  probative  of  the  behavior  of  Chinese 
producers/exporters  if  the  order  were  to 
be  revoked  as  they  are  the  only  margins 
which  reflect  their  behavior  absent  the 


discipline  of  the  order.  As  such,  the 
Department  will  report  to  the 
Commission  the  PRC-wide  rates  from 
the  original  investigation  as  contained 
in  the  Preliminary  Results  of  Reviews 
section  of  this  notice. 

Preliminary  Results  of  Reviews 

As  a  result  of  these  reviews,  the 
Department  preliminarily  finds  that 
revocation  of  the  antidumping  order 
would  likely  lead  to  continuation  or 
recurrence  of  dumping  at  the  margins 
listed  below: 


PRC-wide 

Margin 
(percent) 

Bars/Wedges 

Hammers/Sledges  

31.76 
45.42 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice  in  accordance  withl9  CFR 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  on  March  15,  2000. 
Interested  parties  may  submit  case  briefs 
no  later  than  March  7,  2000,  in 
accordance  with  19  CFR 
351.309(c)(l)(i).  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
March  13,  2000.  The  Department  will 
issue  a  notice  of  final  results  of  this 
simset  review,  which  will  include  the 
results  of  its  analysis  of  issues  raised  in 
any  such  comments,  no  later  than  June 
26,2000.-^ 

These  fWe-year  ("sunset")  reviews 
and  notices  are  in  accordance  with 
sections  751(c),  752,  and  777(i)(l)  of  the 
Act. 

Dated:  January  18,  2000. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  00-1660  Filed  1-21-00;  8:45  am] 

BILLING  CODE  3S10-DS-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-820] 

Final  Results  of  Five- Year  ("Sunset") 
Review  and  Revocation  of 
Antidumping  Duty  Order:  Certain 
Compact  Ductile  Iron  Waterworks 
Fittings  and  Glands  From  the  People's 
Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 

SUMMARY:  On  November  2, 1999,  the 
Department  of  Commerce  ("the 
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Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 
certain  compact  ductile  iron  waterworks 
fittings  and  glands  ("CDIW")  from  the 
People's  Republic  of  China  ("PRC"). 
Because  no  domestic  party  responded  to 
the  sunset  review  notice  of  initiation  by 
the  applicable  deadline,  the  Department 
is  revoking  this  order. 
EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skinner,  Office  of  Policy,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
1560,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  7,  1993,  the  '' 

Department  issued  the  antidumping 
duty  order  on  CDIW  from  the  PRC  (58 
FR  47117).  Piu-suant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"),  the  Department  initiated  a  sunset 
review  of  this  order  by  publishing 
notice  of  the  initiation  in  the  Federal 
Register,  November  2,  1999  (64  FR 
59160).  In  addition,  as  a  courtesy  to 
interested  parties,  the  Department  sent 
letters,  via  certified  and  registered  mail, 
to  each  party  listed  on  the  Department's 
most  current  service  list  for  this 
proceeding  to  inform  them  of  the 
automatic  initiation  of  the  sunset  review 
on  this  order. 

No  domestic  interested  party  in  the 
sunset  review  on  this  order  responded 
to  the  notice  of  initiation  by  the 
November  17,  1999  deadline  (see 
§  351. 218(d)(l)(i).  of  Procedures /or 
Conducting  Five-year  ("Sunset") 
Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13520  (March  20, 1998)  ("Sunset 
Regulations")). 

Determination  To  Revoke 

Pursuant  to  section  751(c)(3)(A)  of  the 
Act  and  §  351.218(d)(l)(iii)(B)(3)  of  the 
Sunset  Regulations,  if  no  domestic 
interested  party  responds  to  the  notice 
of  initiation,  the  Department  shall  issue 
a  final  determination,  within  90  days 
after  the  initiation  of  the  review, 
revoking  the  finding  or  order.  Because 
no  domestic  interested  party  responded 
to  the  notice  of  initiation  by  the 
applicable  deadline,  November  17, 
1999,  we  are  revoking  this  antidumping 
duty  order. 

Efifective  Date  of  Revocation  and 
Termination 

Piirsuant  to  section  751(c)(6)(A)(iv)  of 
the  Act,  the  Department  will  instruct  the 


United  States  Customs  Service  to 
terminate  the  suspension  of  liquidation 
of  the  merchandise  subject  to  this  order 
entered,  or  withdrawn  from  warehouse, 
on  or  after  January  1,  2000.  Entries  of 
subject  merchandise  prior  to  the 
effective  date  of  revocation  will 
continue  to  be  subject  to  suspension  of 
liquidation  and  antidiunping  duty 
deposit  requirements.  The  Department 
will  complete  any  pending 
administrative  reviews  of  this  order  and 
will  conduct  administrative  reviews  of 
subject  merchandise  entered  prior  to  the 
effective  date  of  revocation  in  response 
to  appropriately  filed  requests  for 
review. 

Dated:  January  14,  2000. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  00-1658  Filed  1-21-00;  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-42a-€02] 

Final  Results  of  Full  Sunset  Review: 
Industrial  Phosphoric  Acid  From 
Belgium 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of  Full 
Sunset  Review:  Industrial  Phosphoric 
Acid  from  Belgiiun. 

SUMMARY:  On  September  23,  1999,  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
preliminary  results  of  the  full  sunset 
review  of  the  antidumping  duty  order 
on  industrial  phosphoric  acid  from 
Belgium  (64  FR  51511)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  We  provided 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  comments  from  the  domestic 
interested  parties.  The  Department  did 
not  receive  a  request  for  a  public 
hearing,  and,  therefore,  no  hearing  was 
held.  As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  in  the 
Final  Results  of  Review  section  of  this 
notice. 

EFFECTIVE  DATE:  January  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darla  D.  Brown  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 


Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-3207  or  (202)  482- 
1560,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  ("Sunset 
Regulations")  and  19  CFR  Part  351 
(1998)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  subject  to  tliis 
antidumpipg  duty  order  is  industrial 
phosphoric  acid  (  IPA")  from  Belgium. 
IPA  is  currently  classifiable  under  item 
number  2809.20.00  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  remains  dispositive. 

Background 

On  September  23,  1999,  the 
Department  issued  its  Preliminary 
Results  of  Full  Sunset  Review:  Industrial 
Phosphoric  Acid  from  Belgium  (64  FR 
51511)  ("Preliminary  Results").  In  our 
Preliminary  Results,  we  found  that 
revocation  of  the  order  would  likely 
result  in  continuation  or  recurrence  of 
dumping.  In  addition,  we  preliminarily 
determined  that  the  magnitude  of  the 
margin  of  dumping  likely  to  prevail 
were  the  order  revoked  was  14.67 
percent  for  Societe  Chimique  Prayon- 
Rupel,  S.A.  ("Prayon")  as  well  as  for 
"all  other"  producers  and/or  exporters. 

On  November  8, 1999,  within  the 
deadline  specified  in  19  CFR 
351.309(c)(l)(i),  we  received  comments 
en  behalf  of  Albright  and  Wilson 
Americas,  Inc.,  FMC  Corporation,  and 
Solutia  Inc.  (collectively,  the  "domestic 
interested  parties").  We  have  addressed 
the  comments  received  below. 

Comments 

Comment  1 :  The  domestic  interested 
parties  maintain  that  the  Department 
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correctly  foun<  that  dumping  would 
likely  continu(  >  or  recur  if  the 
antidumping  c  uty  order  were  revoked. 
The  domestic  nterested  parties  base 
their  conclusic  n  on  the  fact  that 
dumping  has  c  ontinued  over  the  life  of 
the  order  as  w(  ill  as  the  fact  that  import 
volumes  have  declined  significantly 
over  the  life  oflthe  order.  In  addition, 
the  domestic  interested  parties  argue 
that  the  Deparl  ment  correctly  rejected 
Prayon's  arguiient  that  future  exchange 
rates  would  eliminate  Prayon's  dumping 
margin. 

Department:  The  Department  agrees 
with  the  domestic  interested  parties.  For 
reasons  provided  in  greater  detail  in  our 
Preliminary  Results,  we  find  that 
diunping  has  c  ontinued  over  the  life  of 
the  order  and  i  s  likely  to  continue  if  the 
order  were  revoked. 

Comment  2:  The  domestic  interested 
parties  argue  t  lat  the  Department 
correctly  chosi  \  the  margin  of  dumping 
foimd  in  the  o:  iginal  less  than  fair  value 
("LTFV")  determination  as  the  margin 
to  report  to  th(  International  Trade 
Commission  ('the  Commission").  The 
domestic  inter  asted  parties  maintain 
that  the  Depariment  was  correct  in 
selecting  the  n  largins  from  the  original 
investigation  t  a  forward  to  the 
Commission  b  jcause  these  margins  are 
the  only  calcu  ated  rates  which  reflect 
the  behavior  o ;  producers/exporters 
without  the  di  scipline  of  the  order  in 
place. 

Department  The  Department  agrees 
with  the  domestic  interested  parties. 
Again,  for  reasons  provided  in  detail  in 
our  Preliminaij  Results,  we  find  that  the 
margins  likely  to  prevail  were  the  order 
revoked  wouli  I  be  14.67  percent  for 
Prayon  and  14 
others". 


.67  percent  for  "all 


Manufactut  ar/exporter 


Prayon  .... 
All  Others 


This  notice 
reminder  to 
administsativi  i 
of  their  respo 
disposition  ol 
disclosed 
withl9CFR 
Department's 
notification  o 


uncer 
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Final  Results  bf  Review 

As  a  result  (  f  this  review,  the 
Department  pi  eliminarily  finds  that 
revocation  of  I  he  antidumping  duty 
order  would  1  kely  lead  to  continuation 
or  recurrence  )f  dumping  at  the  margins 
listed  below: 


Margin 
(percent) 


14.67 
14.67 


serves  as  the  only 
p  irties  subject  to 

protective  order  ("APO") 
1  isibility  concerning  the 
proprietary  information 
APO  in  accordance 
1.305  of  the 
regulations.  Timely 
return/destruction  of 


APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("simset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  January  18,  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-1659  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  3510-O&-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-810] 

Stainless  Steel  Bar  From  India;  Final 
Results  of  Antidumping  Duty  New 
Shipper  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidimiping  duty  new  shipper  review 
of  stainless  steel  bar  from  India. 

summary:  On  August  25,  1999.  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  new  shipper 
review  of  the  antidimiping  duty  order 
on  stainless  steel  bar  from  India.  We 
gave  interested  parties  an  opportimity  to 
comment  on  the  preliminary  results. 
Based  on  our  analysis  of  the  comments 
received,  we  have  made  certain  changes 
for  the  final  results. 

This  review  covers  three  producers/ 
exporters  of  stainless  steel  bar  to  the 
United  States  during  the  period 
February  1,  1998,  through  July  31,  1998. 
EFFECTIVE  DATE:  January  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Breeden  or  Melani  Miller,  Import 
Administration,  AD/CVD  Enforcement 
Group  I,  Office  1,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone  (202)  482-1174  or  482-0116, 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  tne  amendments 
made  to  the  Act  by  the  Uruguay  Roxmd 
Agreements  Act  ("URAA").  In  addition, 
all  references  to  the  Department  of 
Conunerce's  ("the  Department's") 
regulations  are  to  19  CFR  Part  351  (April 
1998). 


SUPPLEMENTARY  INFORMATION: 
Background 

On  August  25,  1999,  the  Department 
published  the  preliminary  results  of  the 
new  shipper  review  of  the  antidumping 
duty  order  on  stainless  steel  bar  from 
India  (64  FR  46350)  C'Preliminary 
Results").  The  manufacturers/exporters 
in  this  new  shipper  review  are  Jyoti 
Steel  Industries  ("Jyoti"),  Parekh  Bright 
Bars  Pvt.  Ltd.  ("Parekh"),  and  Shah 
Alloys  Ltd.  ("Shah").  We  verified 
information  provided  by  Jyoti  as 
discussed  in  the  Verification  section, 
below.  We  received  a  case  brief  frum  the 
petitioners  ^  on  December  22, 1999.  We 
received  rebuttal  briefs  from  Jyoti  and 
Shah  on  January  7,  2000. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  stainless  steel  bar  ("SSB"). 
SSB  means  articles  of  stainless  steel  in 
straight  lengths  that  have  been  either 
hot-rolled,  forged,  turned,  cold-drawn, 
cold-rolled  or  otherwise  cold-finished, 
or  ground,  having  a  uniform  solid  cross 
section  along  their  whole  length  in  the 
shape  of  circles,  segments  of  circles, 
ovals,  rectangles  (including  squares), 
triangles,  hexagons,  octagons,  or  other 
convex  polygons.  SSB  includes  cold- 
finished  SSBs  that  are  turned  or  ground 
in  straight  lengths,  whether  produced 
fitjm  hot-rolled  bar  or  from  straightened 
and  cut  rod  or  wire,  and  reinforcing  bars 
that  have  indentations,  ribs,  grooves,  or 
other  deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed 
products  in  coils,  of  any  uniform  solid 
cross  section  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 

Tne  SSB  subject  to  this  review  is 
ciurently  classifiable  under  subheadings 
7222.10.0005,  7222.10.0050, 
7222.20.0005,  7222.20.0045, 
7222.20.0075,  and  7222.30.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 


'  Al  Tech  Specialty  Steel  Corp..  Carpenter 
Technology  Corp..  Crucible  Specialty  Metals 
Division.  Crucible  Materials  Corp..  Electroalloy 
Corp..  Republic  Engineered  Steels,  Slater  Steels 
Corp..  Talley  Metals  Technology.  Inc.  and  the 
United  Steelworkers  of  America  (AFL-CIO/CLC). 
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convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  Jyoti  using  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufacturer's  facilities,  the 
examination  of  relevant  cost  data  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public  and 
business  proprietary  versions  of  the 
verification  report,  dated  December  13, 
1999. 

Comparisons 

We  calculated  export  price  and 
normal  value  based  on  the  same 
methodology  used  in  the  Preliminary 
Results,  with  the  following  exceptions: 

With  respect  to  Shah,  we  used  facts 
available  as  discussed  in  the  Use  of 
Facts  Otherwise  Available  section, 
below. 

For  Jyoti,  we  adjusted  its  direct 
material  costs,  internal  taxes  on  direct 
material  purchases,  direct  labor  costs, 
variable  overhead  costs,  general  and 
administrative  costs,  interest  expenses, 
and  international  freight  expense  based 
on  information  gathered  at  verification. 
See  Memorandum  to  Susan  H.  Kuhbach: 
"Jyoti  Steel  Industries  Verification 
Report''  dated  December  13,  1999 
^'Verification  Report")  and  "Company- 
specific  Calculation  Notes  for  Final 
Results:  Jyoti  Steel  Industries"  dated 
January  15,  2000. 

Use  of  Facts  Otherwise  Available 

Section  776(a)(2)(A)  of  the  Act 
provides  for  the  use  of  facts  available 
when  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department.  As  described  in  more 
detail  below.  Shah  failed  to  provide 
information  explicitly  requested  by  the 
Department;  therefore,  we  have  used 
facts  otherwise  available  in  determining 
Shah's  dumping  margin. 

However,  pursuant  to  section  782(e) 
of  the  Act,  in  using  the  facts  otherwise 
available  we  must  determine  whether 
information  Shah  already  submitted  for 
the  record  of  this  review  may  be  used 
in  calculating  a  dumping  margin. 
Section  782(e)  of  the  Act  provides  that 
the  Department  shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  that  is 
necessary  to  the  determination  but 
which  does  not  meet  all  the  applicable 
requirements  established  by  the 
Department  if — 


(1)  the  information  is  submitted  by 
the  deadline  established  for  its 
submission; 

(2)  the  information  can  be  verified; 

(3)  the  information  is  not  so 
incomplete  that  it  cannot  serve  as  a 
reliable  basis  for  reaching  the  applicable 
determination; 

(4)  the  interested  party  has 
demonstrated  that  it  acted  to  the  best  of' 
its  ability  in  providing  the  information 
and  meeting  the  requirements 
established  by  the  Department  with 
respect  to  the  information;  and 

(5)  the  information  can  be  used 
without  undue  difficidties. 

While  Shah  did  respond  to  oiu" 
original  questionnaire  and  supplemental 
questionnaires,  it  refused  our  request  to 
revise  its  constructed  value  ("CV") 
using  cost  data  relevant  to  the  POR,  or 
in  the  edtemative,  explain  or  dociunent 
why  the  cost  data  it  did  submit  was 
representative  of  the  costs  incurred 
diu-ing  the  POR.  Because  of  Shah's 
refusal  to  respond  to  our  requests  for 
additional  information,  we  did  not 
verify  the  company  as  planned.  Thus, 
pursuant  to  section  782(e)(3),  we  found 
the  information  on  the  record  so 
incomplete  for  the  POR  being  examined 
that  we  determined  that  it  could  not 
serve  as  a  reliable  basis  for  calculating 
a  dumping  margin.  Also,  pursuant  to 
section  782(e)(4),  Shah  failed  to  act  to 
the  best  of  its  ability  in  providing  the 
requested  information.  Consequently, 
we  are  not  using  any  of  the  information 
submitted  by  Shah  for  oiu-  final  results 
and  are  relying  instead  on  facts 
available. 

In  selecting  fi-om  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  provides  that  the  Department 
may  use  an  inference  that  is  adverse  to 
the  interests  of  a  party  if  it  determines 
that  party  has  failed  to  cooperate  to  the 
best  of  its  ability.  On  August  19,  1999, 
we  issued  a  supplemental  questionnaire 
to  Shah,  which  instructed  the  company 
to  either  revise  its  CV  database  based  on 
costs  incurred  during  the  POR  or  to 
submit  supporting  documentation  as  to 
why  its  fiscal  year  cost  information 
accurately  reflected  the  costs  incurred 
by  the  company  during  the  POR.  In  its 
supplemental  questionnaire  response. 
Shah  failed  to  address  either  issue.  We 
issued  Shah  another  supplemental 
questionnaire  on  September  29.  1999, 
requesting  that  it  submit  CV  data  based 
on  actual  costs  incmred  during  the  POR. 
Shah  responded  in  its  October  16,  1999, 
supplemental  questioimaire  response 
that  it  was  not  revising  its  CV  database 
and  that  it  was  continuing  to  provide 
CV  information  based  on  fiscal  year 
1998-1999  data. 


We  find  that  by  not  providing 
necessary  information  specificdJy 
requested  by  the  Department,  Shah 
failed  to  cooperate  to  the  best  of  its 
ability.  Therefore,  in  selecting  facts 
available,  we  have  determined  that  an 
adverse  inference  is  warranted.  As 
adverse  facts  available,  we  have 
assigned  a  margin  of  21.02  percent  to 
Shah's  sales  of  the  subject  merchandise. 

This  margin,  calculated  for  sales  by 
Mukand  Limited  during  the  original  less 
than  fair  value  ("LTFV")  investigation, 
represents  the  highest  weighted-average 
margin  determined  for  any  firm  during 
any  segment  of  this  proceeding. 
Information  from  prior  segments  of  the 
proceeding  constitutes  secondary 
information  and  section  776(c)  of  the 
Act  provides  that  the  Department  shall, 
to  the  extent  practicable,  corroborate 
that  secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action  ("SAA") 
provides  that  "corroborate"  means 
simply  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value  (see,  H.R. 
Doc.  103-316,  Vol.  1,  870  (1994)). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  soiuces  for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  adverse  facts  available  a 
calculated  dumping  margin  from  a  prior 
segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  inappropriate.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812,  6814  (Feb.  22, 
1996)  (where  the  Department 
disregarded  the  highest  margin  as 
adverse  facts  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin)). 

As  discussed  above,  it  is  not 
necessary  to  question  the  reliability  of  a 
calculated  margin  fi-om  a  prior  segment 
of  the  proceeding.  Further,  there  are  no 
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indicating  that  this 
margin  is  inap  Dropriate  as  facts 
available.  The  efore,  we  find  that  the 
21.02  percent  rate  is  corroborated. 

In  our  PreliminaTy  Results,  we 
applied  a  total  adverse  facts  available 
margin  for  Parekh.  We  have  not  changed 
this  finding  fo  ■  these  final  results.  For 
a  detailed  exp  anation  of  our  reasons  for 
applying  adve  "se  facts  available,  please 
see  our  Prelim  inary  Results  and  the 
Department's  esponse  to  Comment  1 
below. 
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the  final  results.  As  discussed  in  the 
Preliminary  Results,  we  did  not  have  the 
data  necessary  to  calculate  a  dimiping 
margin  for  Parekh,  because  Parekh 
failed  to  respond  to  the  Department's 
supplemental  questionnaire  and  request 
for  cost  information,  and  discontinued 
all  communication  with  the 
Department.  In  light  of  this  withholding 
of  necessary  information,  pursuant  to 
section  776(a)(2)(A)  of  the  Act,  we 
found  it  necessary  to  apply  the  facts 
available.  Furthermore,  not  only  did 
Parekh  fail  to  provide  necessary 
information  specifically  requested  by 
the  Department  and  to  discontinue  its 
participation  in  this  review,  Parekh 
provided  the  Department  with  no 
explanation  or  reasons  for  its  failiu'e  to 
participate.  Based  on  these  facts, 
pursuant  to  section  776rb)  of  the  Act,  we 
determined  that  Parekh  failed  to 
cooperate  to  the  best  of  its  ability; 
therefore,  we  used  an  adverse  inference 
when  selecting  among  the  facts 
otherwise  available. 

Moreover,  we  corroborated  the  facts 
available  rate  applied  to  Parekh  as 
explained  in  the  Preliminary  Results. 
We  have  received  no  information  that 
would  call  into  question  our 
corroboration  of  that  rate  and,  therefore, 
continue  to  use  it  for  our  final  results. 

As  noted  above  in  the  Facts  Otherwise 
Available  section.  Shah  did  not  submit 
information  requested  by  the 
Department  and  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information. 
As  was  stated  in  the  Department's 
December  17,  1999,  memorandum, 
although  Shah  did  submit  cost 
information,  that  information  was  based 
on  a  time  period  that  included  eight 
months  that  were  not  included  in  the 
POR.  We  gave  Shah  numerous 
opportunities  to  explain  why  this  data 
was  representative  of  the  costs  incurred 
during  the'  POR  or  to  revise  its  data, 
opportunities  that  were  declined  by 
Shah.  At  the  time  the  Department 
requested  the  cost  information.  Shah 
offered  no  explanation  as  to  why  it 
chose  not  to  take  advantage  of  the 
opportunities  provided  by  the 
Department.  It  is  only  now,  in  its 
rebuttal  brief,  that  Shah  informs  the 
Department  that  the  cost  data  it  had 
provided  was  the  only  cost  data  that  it 
had  available  when  it  received  the 
Department's  requests.  However,  we 
find  that  this  explanation  is  belated. 

Section  776(a)(2)(A)  of  the  Act 
provides  for  the  use  of  facts  available 
when  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department.  As  explained  in  the 
Facts  Otherwise  Available  section  above 
and  in  our  Preliminary  Results,  because 


we  found  that  both  Shah  and  Parekh 
withheld  critical  information  that  was 
requested  by  the  Department,  the  use  of 
facts  otherwise  available  is  appropriate. 

Furthermore,  as  is  also  noted  above, 
in  accordance  with  section  776(b)  of  the 
Act,  if  the  Department  finds  that  an 
interested  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information, 
the  Department  may  use  an  inference 
that  is  adverse  to  the  interests  of  that 
party  in  selecting  fi-om  among  the  facts 
otherwise  available.  Because  we  found 
that  neither  Shah  nor  Parekh  cooperated 
to  the  best  of  its  ability,  the  use  of  an 
adverse  inference  is  eilso  appropriate  for 
the  final  results  for  both  Shah  and 
Parekh. 


Comment  2:  The  Department  Should 
Afiply  Facts  Available  to  Jyoti 

The  petitioners  argue  that  Jyoti  has 
significantly  impeded  the  proceeding  by 
failing  to  report  its  sales  to  third  country 
markets  and,  therefore,  the  Department 
should  rely  on  facts  available  for  Jyoti. 
Moreover,  contrary  to  Jyoti's 
explanation  at  verification  that  it 
misunderstood  the  Department's 
reporting  instructions,  the  petitioners 
edlege  that  record  evidence  indicates 
Jyoti  clearly  understood  the 
Department's  instructions.  Given  that 
Jyoti  has  intentionally  withheld 
information  requested,  the  Department 
should  disregard  the  constructed  value 
information  submitted  by  Jyoti  as  the 
basis  for  the  calcidation  of  normal  value 
and  assign  an  adverse  facts  available 
rate  to  Jyoti  for  the  final  results.  In 
support  of  their  argument,  the 
petitioners  cite  Stainless  Steel  Sheet 
and  Strip  in  Coils  From  Taiwan,  Notice 
of  Final  Determination  of  Sales  at  Less 
than  Fair  Value,  64  FR  30592  (June  8. 
1999)  ("Sheet  and  Strip  from  Taiwan"), 
in  which  the  Department  applied 
adverse  facts  available  to  a  respondent 
company  that  failed  to  report  all  of  its 
home  market  sales. 

Jyoti  argues  that  it  reported  the  sales 
that  are  identical  to  its  U.S.  sales.  The 
company  states  that  the  merchandise  it 
sold  to  third  country  markets  is  different 
in  physical  and  chemical  properties. 
Thus,  according  to  Jyoti,  those  sales 
should  not  have  been  reported. 

Department's  Position 

As  discussed  in  the  Preliminary 
flesuifs.Jyoti  reported  that  it  had  a 
viable  home  market  and  no  third- 
country  market  sales  of  the  foreign  like 
product.  We  agreed  with  Jyoti  that  it 
had  a  viable  home  market,  but 
preliminarily  determined  that  a 
"particular  market  situation"  existed 
making  it  inappropriate  to  use  home 
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market  sales  as  a  basis  for  normal  value. 
Therefore,  based  upon  our 
understanding  at  the  time  that  Jyoti  had 
no  third  country  sales,  we  requested  and 
received  CV  information  from  Jyoti  and 
used  it  as  the  basis  for  normal  value  for 
the  preliminary  results.  At  verification, 
we  discovered  that  Jyoti  did  make  third- 
country  sales  of  the  foreign  like  product 
during  the  POR.  However,  as  discussed 
in  the  verification  report,  we  believe 
that  the  misreporting  was  based  on  a 
misunderstanding  and  that  information 
was  not  intentionally  withheld  fi-om  the 
Department.  See  page  3  of  the 
Verification  Report. 

We  do  not  agree  that  applying  adverse 
facts  available  is  appropriate  in  this 
situation.  Unlike  the  situation  in  Sheet 
and  Strip  from  Taiwan,  in  this  instance 
we  find  that  Jyoti  has  had  difficulty 
understanding  our  reporting 
instructions.  This  situation  is 
complicated  by  the  fact  that  it  is  the  first 
time  the  company  is  involved  with  an 
antidumping  proceeding.  Jyoti's 
misimderstanding  was  substantiated  at 
verification  when  company  officials 
expressed  their  confusion  regarding  the 
reporting  of  third-country  sales.  Jyoti's 
rebuttal  comments  also  illustrate  its 
continued  misunderstanding.  While  we 
have  not  found  that  Jyoti  fully  complied 
with  this  request  for  information,  we 
have  not  found  that  this  error  in 
reporting  demonstrates  Jyoti's  failure  to 
cooperate  to  the  best  of  its  ability. 
Rather,  Jyoti's  subsequent  responses  to 
our  supplemental  questions  and  its 
cooperation  at  verification  are  indicative 
of  a  cooperative  respondent.  In  addition, 
the  CV  information  was  verified  by  the 
Department  and  can  be  used  without 
difficulties.  Moreover,  the  information 
is  complete  and  can  serve  as  a  reliable 
basis  for  calculating  an  antidumping 
duty  margin. 

Comment  3:  Jyoti's  CV  Reporting 
Methodology 

The  petitioners  contend  that  the 
information  obtained  by  the  Department 
at  verification  demonstrates  that  Jyoti's 
reporting  methodology  is  flawed. 
Specifically,  the  petitioners  argue  that 
Jyoti's  use  of  a  single,  average  cost  for 
all  of  its  products  fails  to  measure 
accurately  the  direct  labor  and  overhead 
expenses  allocable  to  the  different  bar 
sizes  produced  by  Jyoti.  The  petitioners 
contend  that  Jyoti's  failure  to  revise  its 
allocation  methodology,  despite  the 
requests  made  by  the  Department, 
warrants  the  use  of  facts  available. 

Jyoti  contends  that  the  size  and 
simplicity  of  its  operations  does  not 
necessitate  allocating  labor  and 
overhead  costs  differently  across  the 
various  bar  sizes  it  produces.  Jyoti 


further  argues  that  any  deviations  from 
the  single,  average  cost  it  reported  are 
marginal  and  do  not  have  an  impact  on 
the  calculation  of  CV. 

Department's  Position 

Although  we  found  at  verification  that 
the  allocation  methodology  used  in 
Jyoti's  questionnaire  response  contained 
certain  errors,  we  agree  with  Jyoti  that 
none  of  these  errors  was  so  significant 
as  to  warrant  the  rejection  of  Jyoti's 
data.  In  general,  when  we  deem  a 
respondent's  data  to  be  acceptaUle,  our 
practice  is  to  correct  it  for  errors  found 
at  verification.  Accordingly,  we  have 
reallocated  Jyoti's  direct  labor  and 
variable  overhead  expenses  based  on  the 
information  collected  at  verification  for 
purposes  of  the  final  results. 

Comment  4:  Jyoti's  Calculation  of  U.S. 
Credit  Expense  Is  Incorrect 

The  petitioners  argue  that  Jyoti's 
calculation  of  U.S.  credit  expense  does 
not  take  into  account  the  correct  nmnber 
of  days  between  the  shipment  of  the 
merchandise  and  the  receipt  of  payment 
from  the  customer.  According  to  the 
petitioners,  the  Department  should 
adjust  this  expense  to  reflect  the  correct 
number  of  days  outstanding  between 
shipment  and  customer  payment. 

Jyoti  argues  that  it  has  correctly  used 
the  number  of  days  between  the 
issuance  of  the  invoice  and  receipt  of 
payment  from  its  bank. 

Department's  Position 

We  disagree  with  the  petitioners  that 
the  calculation  of  credit  expense  is 
incorrect.  The  Department's  preference 
is  to  use  actual  credit  cost  information. 
As  discussed  in  the  Verification  Report, 
Jyoti  finances  its  exports  accounts 
receivable  by  entering  into  a  discount 
arrangement  with  its  bank.  See  page  4 
of  the  Verification  Report.  Jyoti  has 
submitted  on  the  official  record  bank 
documentation  detailing  the  credit  costs 
incurred  in  connection  with  its  U.S. 
sale.  This  information  was  also 
reviewed  at  verification.  Because  the 
reported  amount  represents  the  actual 
credit  expenses  incurred  by  Jyoti,  we 
have  continued  to  use  it  for  our  final 
results. 

Comment  5:  The  Department  Should 
Reject  Jyoti's  Offsets  to  Constructed 
Value 

The  petitioners  arguQ  that  the 
Department  should  not  allow  an 
adjustment  to  constructed  value  for 
internal  taxes  on  raw  material  purchases 
because  Jyoti  failed  to  provide  evidence 
of  rebates  from  the  government.  The 
petitioners  note  that  it  is  the 
Departmentifi  practice  to  allow  an 


adjustment  for  tax  rebates  only  if  a 
respondent  can  demonstrate  a  link 
between  claimed  rebates  and  its  cost  of 
manufacture.  See  Canned  Pineapple 
Fruit  From  Thailand,  Final  Results  and 
Partial  Recession  of  Antidumping  Duty 
Administrative  Review,  64  FR  69481, 
69485  (December  13.  1999).  According 
to  the  petitioners,  Jyoti  failed  to  provide 
such  a  link  and,  thus,  the  Department 
should  not  allow  this  cost  adjustment. 

Jyoti  contends  that  there  is  a  direct 
link  between  the  sales  tax  rebate  and  the 
cost  of  manufacture.  However,  Jyoti 
argues  that  this  tax  rebate  is  difficult  to 
document  because  reimbursement 
occurs  through  the  reduction  of  taxes 
payable  tc  the  govenmient. 

Department's  Position 

We  agree  with  the  petitioners,  in  part. 
At  verification,  company  officials  were 
unable  to  provide  supporting 
documentation  with  respect  to  the 
rebates  received  in  connection  with 
sales  taxes  paid  on  raw  material 
purchases.  Accordingly,  we  have  not 
made  an  adjustment  to  Jyoti's  CV  data 
for  these  tax  rebates.  However,  company 
officials  were  able  to  document  the 
refund  of  excise  duties  paid  on  the  raw 
materials  used  to  produce  subject 
merchandise.  Therefore,  we  have  offset 
Jyoti's  CV  data  by  the  amoimt  of  excise 
duties  refunded  in  connection  with  the 
purchase  of  the  raw  materials  used  in 
the  production  of  the  subject 
merchandise. 

Final  Results  of  Review 

As  a  result  of  this  review,  we  find  that 
the  following  margins  exist  for  the 
period  February  1,  1998,  through  July 
31,  1998: 


Manufacturer/Exponer 

Margin 
(percent) 

Jyoti  

Parekh  

Shah  

0.00 
21.02 
21.02 

The  Department  will  disclose  to  a 
party  to  the  proceeding  calculations 
performed  in  connection  with  these 
final  results  within  five  days  after  the 
date  of  announcement  or,  if  there  is  no 
public  announcement,  witKin  five  days 
after  the  date  of  publication  of  this 
notice.  See  19  CFR  351.224.  The  result 
of  this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  the 
review  and  for  future  deposits  of 
estimated  duties  for  the  manumcturers/ 
exporters  subject  to  this  review.  We 
have  calculated  an  importer-specific 
duty  assessment  rate  based  on  the  ratio 
of  the  total  amount  of  antidumping 
duties  calculated  for  the  examined  sales 
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to  the  total  val 
examined.  The 
appraisement 
the  Customs 


UB 


of  those  sales 
Department  will  issue 
ii  stnictions  directly  to 
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Se:  vice. 

Furthermore,  the  following  deposit 
requirements  w  11  be  effective  for  all 
shipments  of  ths  subject  merchandise 
entered,  or  witli  drawn  from  warehouse, 
for  consumptioi  i  on  or  after  the 
publication  dati !  of  these  final  results  of 
this  new  shipper  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  companies 
will  be  the  rates  indicated  above;  (2)  for 
companies  not  i  :overed  in  this  review, 
but  covered  in  ]  »revious  reviews  or  the 
LTFV  investiga  ion  (59  FR  66915, 
December  28, 1  )94),  the  cash  deposit 
rate  will  contin  ae  to  be  the  company- 
specific  rate  pu  ilished  for  the  most 
recent  period;  ( ))  if  the  exporter  is  not 
a  firm  covered  n  this  review,  a  prior 
review,  or  the  original  investigation,  but 
the  manufactuTjr  is,  the  cash  deposit 
rate  will  be  the  most  recent  rate 
established  for  the  manufacturer  of  the 
merchandise;  atod  (4)  if  neither  the 
exporter  nor  th(  (  manufacturer  is  a  firm 
covered  in  this  review  or  any  previous 
review  or  the  oi  iginal  investigation,  the 
cash  deposit  ra  e  will  be  the  "all  others" 
rate  of  12.45  percent  established  in  the 
LTFV  investiga  ;ion. 

These  deposi  t  requirements  will 
remain  in  effec  imtil  publication  of  the 
final  results  of  ihe  next  administrative 
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3!il. 


lanuary  18,  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-1661  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 

DEPARTMErfT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  an  instrument  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instrument  shown  below  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  writh  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Application  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  00-001.  Applicant: 
USDA,  Agricultural  Research  Service, 
800  Buchanan  Street,  Albany,  CA 
94710.  Instrument:  Picking  and 
Gridding  Q-Bot  System.  Manufacturer: 
Genetix  Ltd.,  United  Kingdom.  Intended 
Use:  The  instrument  is  intended  to  be  ' 
used  in  experiments  that  will  include: 
isolation,  characterization  and  DNA 
sequencing  of  genes  from  organisms  of 
agronomic  importance;  gridding  of 
clone  collections  onto  filters  for  gene 
isolation  and  genome  characterization; 
construction  of  DNA  microarrays; 
rearraying  clones  and  samples  into  new 
matrix  collections;  replication  of  clones 
and  clone  library  samples. 

Application  accepted  by 
Commissioner  of  Customs:  January  6, 
2000. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  00-1657  Filed  1-21-00;  8:45  am] 

BILLING  CODE  3S10-OS-F 


This  new  sh  pper  review  and  notice 
are  in  accordai  ice  with  sections 
751(a)(2)(B)  arid  777(i)(l)  of  the  Act. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Boston  University;  Notice  of  Decision 
on  Application  for  Duty-Free  Entry  of 
Electron  Microscope 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W..  Washington,  D.C. 

Docket  Number:  99-026.  Applicant: 
Boston  University,  Boston,  MA  02215. 
Instrument:  Electron  Microscope,  Model 
JEM-2010.  Manufacturer:  JEOL  Ltd.. 
Japan.  Intended  Use:  See  notice  at  64  FR 
63788,  November  22, 1999.  Order  Date: 
May  24, 1999. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  the 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  instrument  was  ordered. 
Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CITEM.  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  the  instrument. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff 
[FR  Doc.  00-1656  Filed  1-21-00;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  North  Carolina;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  andCultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue.  N.W., 
Washington,  D.C. 

Docket  Number:  99-025.  Applicant: 
University  of  North  Carolina,  Chapel 
Hill.  NC  27599.  histrument:  Nose  Only 
Inhalation  System.  Manufacturer:  ADG 
Developments  Ltd..  United  Kingdom. 


Federal  Register /Vol.  65,  No.  15 /Monday,  January  24,  2000 /Notices 


3667 


Intended  Use:  See  notice  at  64  m 
63788,  November  22,  1999. 

Comments:  None  received.  Decision: 
Approved.  No  instnmient  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  delivery  of  drug  aerosols  by 
nose-only  exposure  to  mycobacterium 
infected  guinea  pigs  to  evaluate  novel 
therapies  for  the  treatment  of 
tuberculosis  in  animal  models.  The 
National  Institutes  of  Health  advises  in 
its  memorandum  of  December  10, 1999 
that  (1)  this  capability  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  00-1655  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology  Advanced  Teclinology 
Program  Advisory  Committee 

agency:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

summary:  Pm-suant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Advanced  Technology  Program 
Advisory  Committee,  National  Institute 
of  Standards  and  Technology  (NIST), 
will  meet  Wednesday,  February  2,  2000, 
from  8:30  a.m.  to  5  p.m.  The  Advanced 
Technology  Program  Advisory 
Committee  is  composed  of  seven 
members  appointed  by  the  Director  of 
NIST;  who  are  eminent  in  such  fields  as 
business,  research,  new  product 
development,  engineering,  education, 
and  management  consulting.  The 
purpose  of  this  meeting  is  to  review  and 
make  recommendations  regarding 
general  policy  for  the  Advanced 
Technology  Program  (ATP),  its 
organization,  its  budget,  and  its 
programs  within  the  framework  of 
applicable  national  policies  as  set  forth 
by  the  President  and  the  Congress.  The 
agenda  will  include  a  backgroimd  and 
briefing  on  the  ATP,  a  briefing  from 


each  ATP  program  area,  and  a 
presentation  by  the  ATP  Economic 
Assessment  Office.  Discussions 
scheduled  to  begin  at  8:30  a.m.  and  to 
end  at  9:30  a.m.  and  to  begin  at  3  p.m. 
and  to  end  at  5  p.m.  on  February  2, 
2000,  on  the  ATP  budget  issues  and 
staffing  of  positions  will  be  closed. 
DATES:  The  meeting  will  convene 
February  2,  2000,  at  8:30  a.m.  and  will 
adjourn  at  5  p.m.  on  February  2,  2000. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building 
Tenth  Floor  Conference  Room, 
Gaithersburg,  Maryland  20899. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  R.  Russell,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899-1004, 
telephone  number  (301)  975-2107. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
January  13,  2000  that  portions  of  the 
meeting  of  the  Advanced  Technology 
Program  Advisory  Committee  which 
involve  discussion  of  proposed  funding 
of  the  Advanced  Technology  Program 
may  be  closed  in  accordance  with  5 
U.S.C.  552b(c)(9)(B),  because  those 
portions  of  the  meetings  will  divulge 
matters  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
ftoistrate  implementation  of  proposed 
agency  actions;  and  that  portions  of 
meetings  which  involve  discussion  of 
staffing  of  positions  in  ATP  may  be 
closed  in  accordance  with  5  U.S.C. 
552b(c)(6),  because  divulging 
information  discussed  in  those  portions 
of  the  meetings  is  likely  to  reveal 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Dated:  January  13,  2000. 
Karen  H.  Brown, 
Dep  u  ty  Director. 
[FR  Doc.  00-1647  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  3510-1»-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

RIN  3038-ZA05 

Chicago  Mercantile  Exchange: 
Proposed  Amendments  to  the  Lean 
Hogs  Futures  and  Option  Contracts 
Increasing  the  Contracts'  Speculative 
Position  Limits 

AGENCY:  Commodity  Futures  Trading 
Commission. 


ACTION:  Notice  of  availability  of 
proposed  amendments  to  contract  terms 
and  conditions. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
proposed  amendments  to  ^e 
Exchange's  lean  hogs  cattle  futures  and 
option  contracts.  The  proposed 
amendments  would  increase  to  2,400 
contracts  from  2,000  contracts  the 
speculative  position  limit  applicable  to 
individual  non-spot  contract  months. 
The  proposed  amendments  also  would 
increase  to  950-contracts  from  650 
contracts  the  speculative  position  limit 
that  is  applicable  to  positions  held  on 
and  after  the  close  of  business  of  the 
fifth  business  day  of  the  expiring 
contract  month.  The  proposed 
amendments  were  submitted  under  the 
Commission's  45-day  Fast  Track 
procedures  which  provides  that,  absent 
any  contrary  action  by  the  Commission, 
the  proposed  amendments  may  be 
deemed  approved  on  February  24, 
2000 — 45  days  after  the  Commission's 
receipt  of  the  proposals.  The  Acting 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposed  amendments  is  in  the 
public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  February  8,  2000. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to   ~ 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
fransmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  proposed  amendments  to 
the  CME  lean  hogs  futures  and  option      ^ 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  John  Bird  of  the  Division 
of  Economic  Analysis,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre,  21st  Street  NW. 
Washington,  DC  20581,  telephone  (202) 
418-5274.  Facsimile  number:  (202)  418- 
5527.  Electronic  mail:  jbird  ©cftc.gov 
SUPPLEMENTARY  INFORMATION:  The  lean 
hogs  futures  contract  is  cash  settled 
based  on  cash  prices  reported  by  the 
U.S.  Department  of  Agriculture  during 
the  last  two  trading  days  of  expiring 
contract  month.  Contract  months  for  the 
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lean  hog  futur  ss  option  contract  that 
correspond  to  contract  months  for  the 
underlying  lei  n  hogs  futures  contract 
expire  simult.  neously  with  such  futures 
contract  raont  is.  Currently,  traders' 
combined  pos  itions  in  the  futures  and 
option  contra*  ts  are  subject  to 
speculative  pc  sition  limits  of  2000 
contracts  for  f  ositions  held  in 
individual  no  i-spot  contract  months 
and  650  contr  icts  for  positions  held  in 
the  expiring  c  jntract  month  from  the 
close  of  busin  3ss  on  the  fifth  business 
day  of  that  m(  nth  through  the  last 
trading  day  ol  the  expiring  contract 
month  (the  tei  ith  business  day  of  the 
month). 

The  propos  td  amendments  would 
increase  the  s  )eculative  position  limit 
applicable  to  ndividual  non-spot 
contract  mont  is  to  2,400  contracts  from 
2,000  contrac  s.  The  proposed 
amendments  iilso  would  increase  to  950 
contracts  fron  i  650  contracts  the 
speculative  li  nit  applicable  from  the 
close  of  busin  ess  on  the  fifth  business 
day  of  the  exj  iring  contract  month 
through  the  1<  st  trading  day  for  that 
month. 

The  CME  ii  tends  to  make  the 
proposed  ami  ndments  effective  upon 
Commission  <  pproval  for  all  existing 
and  newly  lis  :ed  contract  months. 

The  Comm  ssion  is  requesting 
comments  on  the  proposed 
amendments. 

Copies  of  tl  le  proposed  amendments 
will  be  availa  jle  for  inspection  at  the 
Office  of  the  ;  lecretariat.  Commodity 
Futures  Trad  ng  Commission,  Three 
Lafayette  Ceii  tre.  21st  Street  NW., 
Washington,  DC  20581.  Copies  of  the 
proposed  ami  ndments  can  be  obtained 
through  the  C  ffice  of  the  Secretariat  by 
mail  at  the  ab  ove  address,  by  phone  at 
(202)  418-51  »0,  or  via  the  Internet  at 
secretary@cft  :.gov. 

Other  mate  rials  submitted  by  the 
Exchange  in  !  upport  of  the  proposal 
may  be  avaih  ble  upon  request  pursuant 
to  the  Freedo  n  of  Information  Act  (5 
U.S.C.  552)  a  id  the  Commission's 
regulations  tl  ereunder  (17  CFR  Part  146 
(1987)),  exce  )t  to  the  extent  they  are 
entitled  to  co  nfidential  treatment  as  set 
forth  in  17  C:  T^  145.5  and  145.9. 
Requests  for  :opies  of  such  materials 
should  be  me  de  to  the  FOI,  Privacy  and 
Sunshine  Ac  Compliance  Staff  of  the 
Office  of  Sec:  etariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  14  5.8. 

Any  persoi  i  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  am  sndments,  or  with  respect 
to  other  matt  rials  submitted  by  the 
Exchange,  sh  ould  send  such  comments 
to  Jean  A.  W  ibb.  Secretary,  Commodity 
Futures  Trac  ing  Commission,  Three 


Lafayette  Centre.  21st  Street  NW., 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  January  14. 
2000. 

Richard  Shilts, 
Acting  Director. 
|FR  Doc.  00-1566  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

RIN  3038-ZA04 

Chicago  Mercantile  Exchange: 
Proposed  Amendments  to  the  Live 
Cattle  Futures  and  Option  Contracts 
Increasing  the  Contracts'  Speculative 
Position  Limits 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of 

proposed  amendments  to  contract  terms 

and  conditions. 

summary:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
proposed  amendments  to  the 
Exchange's  live  cattle  futures  and  option 
contracts.  The  proposed  amendments 
would  increase  to  3.200  contracts  from 
2.400  contracts  the  speculative  position 
limit  applicable  to  individual  non-spot 
months.  The  proposed  amendments  also 
would  increase  to  900  contracts  from 
600  contracts  the  speculative  position 
limit  applicable  to  positions  held  in  the 
expiring  contract  month  from  the  close 
of  business  on  the  business  day 
following  the  first  Friday  of  the  contract 
month  to  the  business  day  preceding  the 
last  five  trading  days  of  the  expiring 
month.  The  proposed  amendments  were 
submitted  under  the  Commission's  45- 
day  Fast  Track  procedures  which 
provides  that,  absent  any  contrary 
action  by  the  Commission,  the  proposed 
amendments  may  be  deemed  approved 
on  February  24,  2000 — 45  days  after  the 
Commission's  receipt  of  the  proposals. 
The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulations  140.96,  has  determined  that 
publication  of  the  proposed 
amendments  is  in  the  public  interest, 
will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  February  8,  2000. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 


Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street,  NW, 
Washington.  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  proposed  amendments  to 
the  speculative  position  limits  for  the 
CME  live  cattle  futures  and  option 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  John  Bird  of  the  Division 
of  Economic  Analysis,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre,  21st  Street,  NW, 
Washington,  DC  20581,  telephone  (202) 
418-5274.  Facsimile  number:  (202)  418- 
5527.  Electronic  mail:  jbird@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  The  live 
cattle  futures  calls  for  delivery  of  40,000 
pounds  of  live  steers  at  specified  CME- 
approved  livestock  yards  located  in 
Iowa,  Kansas.  Oklahoma.  Texas.  New 
Mexico  and  Colorado  or.  at  the  delivery 
receiver's  request,  at  CME-approved 
cattle  slaughter  plemts  located  near  the 
CME-approved  livestock  yards.  The  live 
cattle  futures  option  contract  is 
exercisable  into  the  futures  contract  and 
option  contract  months  expire  prior  to 
the  last  five  trading  days  for  the 
underlying  futures  contract  month  (the 
last  trading  day  for  expiring  contract 
months  is  the  last  business  day  of  the 
month).  Non-delivery  period  option 
contract  months  expire  on  the  last 
Friday  of  the  month  and  delivery  period 
options  expire  on  the  business  day 
preceding  the  last  nine  business  days  of 
the  underlying  futures  contract  month. 
Currently,  traders'  combined  positions 
in  the  futures  and  option  contracts  are 
subject  to  speculative  position  limits  of 
2,400  contracts  in  individual  non-spot 
contract  months  and  600  contracts 
commencing  at  the  close  of  business  on 
the  business  day  following  the  first 
Friday  of  the  contract  month.  In 
addition,  positions  in  the  expiring 
futures  contract  month  are  subject  to  a 
speculative  position  limit  of  300 
contracts  during  the  last  five  trading 
days  of  the  expiring  contract  month. 
The  proposed  amendments  would 
increase  to  3,200  contracts  from  2.400 
contracts  the  speculative  position  limit 
applicable  to  combined  futures  and 
option  positions  in  individual  non-spot 
months.  The  proposed  amendments  also 
would  increase  to  900  contracts  from 
600  contracts  the  speculative  position 
limit  applicable  to  combined  futures 
and  option  positions  held  in  the 
expiring  contract  month  from  the  close 
of  business  on  the  business  day 
following  the  first  Friday  of  the  contract 
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month  to  the  business  day  preceding  the 
last  five  trading  days  of  the  expiring 
month.  The  speculative  position  limit 
applicable  to  futures  positions  during 
the  last  five  trading  days  of  the  futiires 
contract  would  remain  unchanged  at 
300  contracts. 

The  CME  intends  to  make  the 
proposed  amendments  effective  upon 
Commission  approval  for  all  existing 
and  newly  listed  contract  months 
beginning  with  the  April  2000  contract 
month. 

The  Commission  is  requesting 
comments  on  the  proposed  amendment. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street,  NW, 
Washington,  DC  20581.  Copies  of  the 
proposed  amendments  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address,  by  phone  at 
(202)  418-5100,  or  via  the  Internet  at 
secretary@cftc.gov. 

Other  materials  submitted  by  the 
Exchange  in  support  of  the  proposal 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereimder  (17  CFR  Part  145 
(1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Staff  at  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments,  or  with  respeqt 
to  other  materials  submitted  by  the 
Exchange,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street,  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  January  14, 
2000. 

Richard  Shilts, 

Acting  Director. 

[FR  Doc,  00-1567  Filed  1-21-00;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
CQMMISSION 

RiN  3038-ZA06 

The  Chicago  Mercantile  Exchange's 
Proposal  To  Establish  a  Cross- 
Margining  Program  With  the  London 
Clearing  House 

agency:  Commodity  Futiu^s  Trading 

Commission. 

ACTION:  Notice  of  proposed  rule 

amendments  of  the  Chicago  Mercantile 

Exchange  to  implement  cross-margining 

with  the  London  Clearing  House. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  ("CME"  or  "Exchange")  has 
submitted  to  the  Commodity  Futures 
Trading  Commission  ("Commission") 
proposed  rule  amendments  that  would 
establish  a  "two-pot"  cross-margining 
program  between  the  CME  and  3ie 
London  Clearing  House  ("LCH").  The 
program  would  permit  participants  to 
cross-margin  their  positions  at  the  CME 
Clearing  House  and  LCH  while  holding 
those  positions  at  each  clearing  house  in 
separate  accounts. 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96(b),  the  Division  of  Trading  and 
Markets  ("Division")  has  determined  to 
publish  the  CME's  proposal  for  public 
comment.  The  Division  believes  that 
publication  of  the  proposal  is  in  the 
public  interest  emd  will  assist  the 
Conunission  in  considering  the  views  of 
interested  persons. 

DATES:  Comments  must  be  received  on 
or  before  February  8,  2000. 
ADtmesSES:  Comments  should  be 
submitted  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington.  DC 
20581.  Comments  also  may  be  sent  by 
facsimile  to  (202)  418-5221  or  by 
electronic  mail  to  secretary@cftc.gov. 
Reference  should  be  made  to  "Chicago 
Mercantile  Exchange's  Proposal  To 
Establish  A  Cross-Margining  Program 
With  the  London  Clearing  House." 
FOR  FURTHER  INFORMATION  CONTACT: 
Joshua  R.  Marlow,  Attorney-Advisor, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC 
20581.  Telephone  (202)  418-5490. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  22, 1999,  CME  submitted 
to  the  Commission  proposed  rule 
amendments  that  would  set  forth  a 
framework  for  the  establishment  of 
guaranteed  cross-margining  programs 


with  other  clearing  organizations.  These 
proposed  rule  amendments  were 
submitted  by  CME  in  anticipation  of  its 
plan  to  establish  a  cross-margining 
program  with  LCH,^  based  on  an 
electronic  trading  link  between  CME 
and  the  London  International  Financial 
Futures  Exchange  {"LIFFE").^  All 
transactions  executed  at  LIFFE  are 
cleared  by  LCH.  Because  the  October  22, 
1999  submission  lacked  certain  details 
regarding  specifics  of  the  CME-LCH 
program,  CME  agreed  to  allow  the 
Commission  to  stay  its  review  of  the 
proposal  until  providing  the 
Commission  with  such  details.  On 
December  27,  1999,  CME  submitted 
additional  materialS)to  the  Commission, 
including  a  letter  summarizing  the 
proposal;  a  "Cross-Margining 
Agreement"  between  the  CME,  LCH  and 
LIFFE;  a  copy  of  the  "Cross-Margining 
Participant  Agreement"  for  clearing 
members  participating  in  the  Cross- 
Margining  Program;  an  opinion  of 
outside  counsel  regarding  the  cross- 
border  bankruptcy  implications  of  the 
program's  payment  guaranty  provision;  ^ 
and  an  overview  of  the  proposal's  loss- 
sharing  arrangement. 

n.  Description  of  the  Proposed  Cross- 
Margining  Program 

Under  the  program,  CME  clearing 
members  thdt  either  (1)  are  clearing 


'  The  proposed  ajnendments  involve  CME  Rules 
802  and  830.  Amended  CME  Rule  830  would,  as 
proposed,  add  dePinitions  distinguishing  between  a 
"Joint  Cross-Margining  Program,"  also  known  as  the 
"one-pot"  approach,  and  a  "Guaranteed  Cross- 
Margining  Program."  also  known  as  the  "two-pot" 
approach.  Both  of  these  approaches  are  described 
infra.  Amendments  to  CME  Rule  830  would  also, 
among  other  things,  delineate  which  Exchange 
members  are  eligible  to  participate  in  a  guaranteed 
cross-margining  program.  Amended  CME  Rule  802, 
as  proposed,  would  mandate  how  the  obligations  of 
a  cross-margining  program  participant  would  be 
discharged  in  the  event  of  default. 
2  CME  submitted  the  proposed  CME-UFFE  link 

to  the  Commission  by  letters  dated  November  23, 

1999  and  December  14,  1999.  The  Division 
informed  CME  that  the  CME-LIFFE  link  could 
become  effective  without  prior  Commission 
approval,  pursuant  to  Commission  Regulation 
1.41(c),  by  letter  dated  December  21,  1999.  In  brief, 
the  program  permits  individuals  and  firms  with 
access  to  CME  Globex  terminals  to  obtain  cross- 
exchange  access  through  Globex  to  the  contracts 
listed  by  LIFFE  on  LIFFE's  electronic  trading 
system,  CONNECT,  provided  they  are  approved  by 
LIFFE  as  members  (pursuant  to  a  fast-track 
procedure),  affiliate  with  a  clearing  member  of  LCH 
to  clear  trades  made  in  LIFFE  contracts,  and  agree 
to  abide  by  LIFFE  rules.  Likewise,  individuals  and 
firms  with  access  to  LIITE  CONNECT  could  obtain 
cross-exchange  access  through  CONNECT  to  the 
contracts  listed  by  CME  on  Globex,  provided  they 
are  LIFFE  members  identified  to  CME,  affiliate  with 
a  clearing  member  of  CME  to  clear  trades  made  in 
CME  contracts,  and  agree  to  abide  by  the  Globex 
trading  rules  of  CME. 

'The  Division  verbally  requested  a  document  of 
this  nature  during  an  August  19,  1999  meeting  with 
representatives  fix)m  CME. 
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members  at  bofc  LCH  and  UFFE,  or  (2) 
have  affiliates  fcat  are  clearing  members 
at  both  LCH  an  i  LIFFE,"  would  be 
eligible  to  cross  -margin  proprietary 
positions  that  t  ley  maintain  in  Euro 
Euribor  and  Eu  ro  Libor  futures  and 
option  contrad  s  at  LIFFE  and 
Eurodollar  futi  res  and  option  contracts 
at  CME.  This  p  -ogram  would  take  the 
"two-pot"  approach  to  cross-margining, 
whereby  perfoi  mance  bond  and 
positions  of  pa  ticipants  are  held  in 
separate  accou  its  by  the  CME  Clearing 
House  and  by  1  .CH.  rather  than  a  "one- 
pot"  approach  in  which  cross-margined 
positions  and  ]  »erformance  bond  are 
maintained  bylthe  participating  clearing 
organizations  ib  jointly-held  accounts. 
The  CME  Cleai  ing  House  and  LCH.  by 
the  terms  of  thi  s  Cross-Margining 
Agreement,  wc  uld  calculate  daily  the 
amount  that  ea  ch  participant  in  the 
program  could  with  cross-margining, 
reduce  its  mar]  ;in  levels  at  LCH  and 
CME.  LCH  and  the  CME  Clearing  House 
would  then  pr(  )vide  each  other  with 
cross-guaranti*  s  in  the  amount  of  the 
associated  mai  ?in  reductions  to  protect 
each  clearing  c  rganization  in  the  event 
of  default  by  a  clearing  member  of  the 
other  clearing  srganization.  CME's 
proposal  is  un  que  in  that,  unlike  the 
"two- pot"  guaanteed  cross-margining 
arrangement  b  ;tween  the  Government 
Securities  Clesring  Corporation  and  the 
New  York  Clei  ring  Corporation 
("NYCC")  recently  deemed  approved  by 
the  Commissi(  n,^  the  current  proposal 
raises  issues  o  transnational  insolvency 
which  have  nc  t  been  previously 


submitted  by  CME  may  be  available 
upon  request  pursuant  to  the  Freedom 
of  Information  Act,  5  U.S.C.  §  552,  and 
the  Commission's  regulations 
thereunder,  17  CFR  §  145  (1987).  except 
to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  §§  145.5, 145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOLA.  Privacy  Act,  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
§§145.7,145.8. 

Issued  in  Washington,  D.C.  on  January  14, 
2000  by  the  Commission. 
Alan  L.  Seifert, 
Deputy  Director. 
[FR  Doc.  00-1569  Filed  1-21-00;  8:45  am] 
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EQ.  Request  for  Comment 

ii  ision  requests  comment 
persons  concerning  any 
■  CM^s  proposed  cross- 
ram.  The  Commission  is 
int«  rested  in  comments 
1 1  :ross-border  bankruptcy 


far  i 


The  Commi 
from  intereste^i 
aspect  of 
margining 
especially  i 
regarding  the 
aspects  of  this 

Copies  of  Ci 
amendments 
are  available 
of  the  Secretariat 
Trading 
Centre,  1155 
Washington 
proposed 
materials  ma> 
the  Office  of 
the  above 
418-5100,  or 
secretary@cft( 


s  proposed  nJe 
4nd  certain  other  materials 
inspection  at  the  Office 
,  Commodity  Futiues 
Comiiiission,  Three  Lafayette 
1st  Street  NW, 
1)C  20581.  Copies  of  the 
amqndments  and  related 

also  be  obtained  through 
Secretariat  by  mail  at 
,  by  telephone  at  (202) 
)y  electronic  mail  at 
gov.  Other  materials 


tie . 
add  ress. 


*  All  LIFFE  clei  ring  members  must  also  be 
members  of  LCH. 

5  July  2.  1999. 1  stter  to  George  F.  Haase.  Jr.,  NYCC 
President,  from  E  jvid  P.  Van  Wagner.  Associate 
Director  of  the  Di^sion  of  Trading  and  Markets. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  00-C0004] 

Lancaster  Colony  Corporation; 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 

Commission 

ACTION:  Notice. 

summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  imder  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20(e).  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  Lancaster  Colony 
Corporation,  a  corporation,  containing  a 
civil  penalty  of  $150,000. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  vmtten  request  with 
the  Office  of  the  Secretary  by  February 
8,  2000. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  00-C0004,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington.  D.C.  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  G.  Yelenik.  Trial  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(301) 504-0626,  1351. 
SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 


Dated:  January  18,  2000. 
Sadye  E.  Dunn. 

Secretary. 

[FR  Doc.  00-1563  Filed  l-21-00;8:45aml 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  NO.  00-C0004] 

Lancaster  Colony  Corporation,  a 
Corporation;  Settlement  Agreement 
and  Order 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  Lancaster 
Colony  Corporation,  a  corporation 
(hereinafter,  "Lancaster  Colony"  or 
"Respondent"),  and  the  staff  of  the 
Consumer  Product  S«ifety  Commission 
(hereinafter,  "stafF"),  pursuant  to  the 
procedures  set  forth  in  16  C.F.R. 

§  1118.20,  is  a  compromise  resolution  of 
the  matter  described  herein,  without  a 
hearing  or  determination  of  issues  of 
law  and  fact. 

The  Parties 

2.  The  staff  is  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter,  "Commission"),  an 
independent  federal  regulatory  agency 
of  the  United  States  government, 
established  by  Congress  pursuant  to 
section  4  of  the  Consumer  Product 
Safety  Act  (hereinafter,  "CPSA").  as 
amended,  15  U.S.C.  §  2053. 

3.  Respondent  Lancaster  Colony  is  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Ohio  with 
its  principal  corporate  offices  located  in 
Columbus.  Ohio.  Lancaster  Colony  has 
an  operating  division  named  Candle-lite 
located  in  Cincinnati,  Ohio,  which 
manufactures  and  sells  candles. 

Staff  Allegations 

4.  Section  15(b)  of  the  CPSA.  15 
U.S.C.  §  2064(b),  requires  a 
manufacturer  of  a  consumer  product 
who.  inter  alia,  obtains  information  that 
reasonably  supports  the  conclusion  that 
the  product  contains  a  defect  which 
could  create  a  substantial  product 
hazard  or  creates  an  unreasonable  risk 
of  serious  injury  or  death,  to 
immediately  inform  the  Commission  of 
the  defect  pr  risk. 

5.  Between  August  1995  and  February 
1996,  Lancaster  Colony  through  its 
Candle-lite  division,  manufactured  and 
sold  nationwide,  approximately  thr*e 
million  Clearfire  De-lite  Candles 
(hereinafter  the  "Candles"  or  the 
"product").  A  candle  is  a  "consumer 
product  and  Lancaster  Colony  is  a 
"manufacturer"  of  a  "consumer 
product,"  which  is  "distributed  in 


commerce"  as  those  terms  are  defined 
in  sections  3(a)(1),  (4),  (11)  of  the  CPSA, 
15  U.S.C.§§  2052(a)(1),  (4).  (11). 

6.  The  product  is  a  candle  made  of  a 
clear  gel-like  substance  which  is 
packaged  in  a  textured  glass  jar. 

7.  The  Candles  are  defective  because 
they  could  flare  up  unexpectedly  during 
use,  causing  the  Candles'  glass  holders 
to  overheat  and  break.  If  this  occurs, 
consimiers  could  be  burned  or  injiu-ed 
by  broken  glass. 

8.  On  or  about  November  20, 1995, 
Lancaster  Colony  first  received  a  report 
of  an  incident  involving  Candle  flare- 
up. 

,     9.  By  December  31, 1995,  Lancaster 
Colony  was  aware  of  approximately 
forty  four  incidents  involving  Candle 
flare-up,  resulting  in  reports  alleging 
five  personal  injuries  and  twenty  one 
occurrences  of  property  damage. 

10.  In  January  1996,  with  the 
incidents  co'ntinuing  to  moimt, 
Respondent  stopped  manufacture  of  the 
Candles. 

11.  In  February  1996,  Respondent 
revised  the  formulation  of  its  original 
Candle,  in  part,  to  address  the  flare-up 
problem,  and  introduced  a  new  candle 
in  its  place. 

12.  On  or  about  May  2,  1996,  the  date 
the  staff  conducted  an  establishment 
inspection  of  the  firm.  Respondent  was 
aware  of  at  least  142  incidents  involving 
candle  flare-ups,  including  reports  of 
approximately  20  incidents  involving 
personal  injury  and  reports  of  more  than 
55  incidents  involving  property  damage. 

13.  jMthough  Lancaster  Colony 
through  its  Candle-lite  division,  had 
obtained  sufficient  information  to 
reasonably  support  the  conclusion  that 
these  Candles  contained  a  defect  which 
could  create  a  substantial  product 
hazard,  or  created  an  unreasonable  risk 
of  serious  injury  or  death,  it  failed  to 
report  such  information  to  the 
Commission  prior  to  the  inspection,  as 
required  by  section  15(b)  of  the  CPSA. 
This  is  a  violation  of  section  19(a)(4)  of 
the  CPSA.  15  U.S.a  §  2068(a)(4). 

14.  Respondent's  failure  to  report  to 
the  Conunission,  as  required  by  section 
15(b)  of  the  CPSA,  was  committed 
"knowingly,"  as  that  term  is  defined  in 
Section  20(d)  of  the  CPSA,  15  U.S.C. 

§  2069(d),  and  Lancaster  Colony  is 
subject  to  civil  penalties  under  Section 
20  of  the  CPSA. 

Response  of  Lancaster  Colony 

15.  Lancaster  Colony  denies  the 
allegations  of  the  staff  that  the  Clearfire 
De-lite  candles  contain  a  defect  which 
could  create  a  substantial  product 
hazard  pursuant  to  section  15(a)  of  the 
CTSA.  15  U.S.C.  §  2065(a);  denies  that  it 
violated  the  reporting  requirements  of 
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section  15(b)  of  the  CPSA,  15  U.S.C. 
§  2064(b),  and  further  denies  the  other 
allegations  of  the  CPSC  staff  as  stated 
herein. 

16.  Lancaster  Colony  did  not  have 
reason  to  believe  that  these  candles 
posed  a  substantial  product  hazard. 
Lancaster  Colony  believed  the 
information  available  did  not  reasonably 
support  the  conclusion  that  the 
products  were  defective  within  the 
meaning  of  the  CPSA  or  that  they 
created  an  unreasonable  risk  of  serious 
injury  or  death,  and,  therefore,  no  report 
was  required  imder  section  15(b)  of  the 
Act. 

17.  During  the  time  period  in  which 
the  CPSC  alleges  Lancaster  Colony 
virrongfuUy  failed  to  file  a  report,  it 
conducted  its  own  internal  testing  as 
well  as  independent  testing  at  four 
different  laboratories  of  4,500  candles. 
Neither  the  in-house  nor  outside 
laboratories  were  able  to  recreate  the 
scenario  about  which  some  consumers 
complained.  These  test  results  suggested 
to  Lancaster  Colony  that  no  defect  was 
present.  Likewise,  the  extremely  low 
complaint  rate  (0.00020)  suggested  to 
Lancaster  Colony  that  any  flare  ups 
were  due  to  consumer  misuse  and/or 
environmental  contamination  rather 
than  an  inherent  product  defect.  Finally, 
based  upon  the  natiu%  of  the  complaints 
received  by  Lancaster  Colony,  the  firm 
did  not  believe  that  the  candles  could 
create  a  substantial  product  hazard  or 
create  an  unreasonable  risk  of  serious 
injvuy  or  death.  For  these  reasons, 
Lancaster  Colony  concluded,  and 
outside  counsel  concurred,  that  it  was 
not  required  to  submit  a  report  to  the 
CPSC. 

18.  Nevertheless,  Lancaster  Colony 
cooperated  fully  with  the  Commission 
staff  in  designing  and  implementing'a 
voluntary  recall  of  the  candles  described 
in  paragraphs  5  and  6  above. 

19.  By  entering  into  this  Settlement 
Agreement  and  Order,  Lancaster  Colony 
does  not  admit  any  liability  or 
wrongdoing.  This  Settlement  Agreement 
and  Order  is  agreed  to  by  Lancaster 
Colony  solely  for  the  purposes  of 
avoiding  the  cost  of  litigation  and  does 
not  constitute,  and  is  not  evidence  of,  an 
admission  of  liability  or  wrongdoing  by 
Lancaster  Colony. 

Agreement  of  the  Parties 

20.  The  Commission  has  jurisdiction 
in  this  matter  under  the  CPSA,  U.S.C. 
§§2051-2084. 

21.  Lancaster  Colony  knowingly, 
volimtarily  and  completely  waives  any 
rights  it  may  have  (i)  to  an 
administrative  or  judicial  hearing  with 
respect  to  the  Commission  staff's 
allegations  discussed  in  paragraphs  4 


through  14  herein,  and  to  the  issuance ' 
of  a  complaint,  (ii)  to  judicial  review  or 
other  challenge  or  contest  of  the  validity 
of  the  Commission's  Order,  (iii)  to  a 
determination  by  the  Commission  as  to  , 
whether  a  violation  of  Section  15(b)  oy 
the  CPSA,  has  occurred,  (iv)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law  with,  and  (v)  to  any 
claims  under  the  Equal  Access  to  Justice 
Act. 

22.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  the  Conmiission  shall 
place  this  Agreement  and  Order  on  the 
public  record  and  shall  publish  it  in  the 
Federal  Register  in  accordance  with  the 
procedure  set  forth  in  16  C.F.R. 

§  1118.20(e).  If  the  Commission  does  not 
receive  any  written  request  not  to  accept 
the  Settlement  Agreement  and  Order 
within  15  days,  the  Agreement  and 
Order  shall  be  deemed  finally  accepted 
on  the  16th  day  after  the  date  it  is 
published  in  the  Federal  Register,  in 
accordance  with  16  C.F.R.  §  1118.20(f). 

23.  This  Settlement  Agreement  and 
Order  becomes  effective  only  upon  its 
final  acceptance  by  the  Commission  and 
service  upon  Respondent.  Compliance 
by  Lancaster  Colony  with  this  Final 
Settlement  Agreement  and  Order 
releases  it  from  liability  arising  from  any 
allegations  of  violation  of  section  15(b) 
of  the  CPSA  regarding  the  specific 
candles  described  in  paragraphs  5  and 

6  above. 

24.  Upon  final  acceptance  of  this 
Settlement  Agreement,  tfie  Commission 
may  publicize  the  terms  of  the 
Settlement  Agreement  and  Order. 

25.  Lancaster  Colony  agrees  to  pay  to 
the  Commission  a  civil  penalty  in  the 
amount  of  one  hundred  fifty  thousand 
dollars  ($150,000).  in  settlement  of  this 
matter,  payable  within  twenty  (20)  days 
after  service  of  the  Final  Order  of  the 
Commission  accepting  this  Settlement 
Agreement. 

26.  This  Settlement  Agreement  and 
Order  are  entered  into  for  settlement 
purposes  only  and  shall  not  constitute 
an  admission  or  determination  arising 
fit)m  the  allegations  that  the  candles 
contain  a  defect  which  could  create  a 
substantial  product  hazard  or  create  an 
unreasonable  risk  of  serious  injury  or 
death. 

27.  The  provisions  of  this  Settlement 
Agreement  and  Order  shall  apply  to 
Lancaster  Colony  and  its  successors  and 
assigns,  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  business  entity,  or  through  any 
agency,  device  or  instrumentality. 

28.  This  Settlement  Agreement  may 
be  used  in  interpreting  the  Order. 
Agreements,  understandings, 
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ter  Colony  Corporation. 
Safety  Commission. 

ve  Director,  Office  of 


.Office  of 
17. 1999. 
Division,  Office  of 


Dated:  December  10,  1999. 
John  L.  Boylan. 
Treasurer,  Lanca 
The  Consumer  Product 
Alan  H.  Schoem 
Associate  Execut 
Compliance. 
Eric  L.  Stone. 
Director,  Legal  Division 
Compliance. 

Dated:  Decemt  er 

Ronald  G.  Yelen  k 

Trial  Attorney,  L  gal 
Compliance. 

Order 

Upon  consid  Bration  of  the  Settlement 
Agreement  between  Respondent 
Lancaster  Colony  Corporation,  a 
corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission, 
and  the  Comm  ssion  having  jurisdiction 
over  the  subjec  t  matter  and  over 
Lancaster  Colony  Corporation,  and  it 
appearing  the  Settlement  Agreement  is 
in  the  public  interest,  it  is 

Ordered,  tha  I  the  Settlement 
Agreement  be  md  hereby  is  accepted, 
and  it  is 

Further  Ordisred.  that  within  20  days 
of  service  of  th  b  Final  Order  upon 
Respondent,  Lincaster  Colony 
Corporation  si  all  pay  to  the  order  of  the 
U.S.  Treasury  i  civil  penalty  in  the 
amount  of  one  hundred  fifty  thousand 
dollars  ($150.(00). 

Provisionally  iccepted  and  Provisional 
Order  issued  on  the  18th  day  of  January. 
2000. 

By  order  of  th  i  Commission. 
Sadye  E.  Dunn, 

Secretary.  Const  imer  Product  Safety 
Commission. 
[FR  Doc.  00-1 5<  4  Filed  1-21-00;  8:45  am] 

BtLUNO  CODE  63SJ  -01-M 


The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will  receive  briefings 
and  discuss  interim  findings  and 
tentative  recommendations  resulting 
from  ongoing  activities. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II.  (1994)),  it  has  been  determined 
that  these  Defense  Science  Board 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)  (1)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public.  However,  due  to 
critical  mission  requirements  for  a 
report  by  the  end  of  January,  the  Task 
force  is  unable  to  provide  timely  notice 
of  the  above  mentioned  meetings. 

Dated:  January  14.  2000. 
L.M .  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  00-1545  Filed  1-21-00;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

i 
Office  of  ttie  ^retary 

Defense  Science  Board 

action:  Noticf  of  Advisory  Committee 
Meetings. 


summary:  Th( 
Task  Force  or 
Systems  will 
January  12-1 
January  24- 
Boulevard. 
Virginia  2220B 


Defense  Science  Board 
Global  Positioning 
neet  in  closed  session  on 
January  20-21.  and 
2000.  at  3601  Wilson 
600.  Arlington, 
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(Acquisition),  SAF/GCQ.  1500  Wilson 
Blvd..  Suite  304.  Arlington,  VA  22209- 
2310.  Mr.  Heald  can  be  reached  at  703- 
588-5091  or  by  fax  at  703-588-8037. 

Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  00-1601  Filed  1-21-00:  8:45  am] 

BILUfM  CODE  5001 -05-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Intent  To  Grant  an  Exclusive 
Patent  License 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  Code  of  Federal  Regulations 
(CFRs),  which  implements  Public  Law 
96-517,  the  Department  of  the  Air  Force 
announces  its  intention  to  grant 
Thorgersen  ElectroLuminescence 
Corporation,  a  company  doing  business 
in  Woodbury.  CT.  an  exclusive  license 
in  any  right,  title  and  interest  the  Air 
Force  has  in  U.S.  Patent  No.  5.213,099. 
The  inventor,  Lloyd  D.  Tripp,  was  a 
government  employee  at  the  time  of  the 
invention.  The  invention  is  entitled 
"Ear  Canal  Pulse/Oxygen  Saturation 
Measuring  Device"  and  issued  on  May 
25, 1993. 

The  license  described  above  will  be 
granted  unless  an  objection  thereto, 
together  with  a  request  for  an 
opportunity  to  be  heard,  if  desired,  is 
received  in  writing  by  the  addressee  set 
forth  below  within  60  days  from  the 
date  of  publication  of  this  Notice. 
Information  concerning  the  application 
may  be  obtained,  on  request,  from  the 
same  addressee. 

All  conununications  concerning  this 
Notice  should  be  sent  to  Mr.  Randy 
Heald,  Associate  General  Counsel 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  an  informal  conference  followed 
by  a  public  hearing  on  Wednesday, 
January  26,  2000.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting.  Both  the  conference 
and  business  meeting  are  open  to  the 
public  and  will  be  held  in  the  Goddard 
Conference  Room  of  the  Commission's 
offices  at  25  State  Police  Drive,  West 
Trenton.  New  Jersey. 

The  conference  among  the 
Commissioners  and  staff  will  begin  at 
10:00  a.m.  and  will  include  a  report  on 
the  agency's  budget  for  2001;  a 
discussion  of  the  Basin  comprehensive 
planning  process;  an  update  on  the  U.S. 
Army  Corps  of  Engineers  proposal  for 
undertaking  projects  jointly  with  the 
Commission;  a  status  report  on  progress 
toward  an  agreement  between  the  Army 
Corps  and  the  Commission  for  storage  at 
F.E.  Walter  Reservoir;  a  report  on  the 
status  of  a  new  basinwide  flood 
coordination  initiative;  and  a  discussion 
of  plans  for  a  two-day  Commission 
meeting  in  Reading.  Pennsylvania  in 
March. 

In  addition  to  the  dockets  listed 
below,  which  are  scheduled  for  public 
hearing,  the  Commission  will  address 
the  following  at  its  1:00  p.m.  business 
meeting:  minutes  of  the  December  8, 
1999  business  meeting;  aimouncements; 
report  on  Basin  hydrologic  conditions; 
reports  by  the  Executive  Director  and 
General  Counsel;  and  public  dialogue. 
The  Commission  also  will  conduct 
public  hearings  and  consider  a 
resolution  to  adopt  the  FY  2001  Budget 
and  the  2000  Water  Resources  Program. 
It  will  consider  additional  resolutions 
to:  authorize  the  Executive  Director  to 
contract  with  Water  Resources 
Management.  Inc.  for  a  flow  needs  study 
for  the  Delaware  River  and  major 
tributaries;  and  control  toxic  pollutants 
from  point  sources  discharging  to  the 
Delaware  River  Estuary. 

The  dockets  scheduled  for  public 
hearing  will  be  as  follows: 


1.  Philadelphia  Suburban  Water 
Company  D-98-11  CP.  An  application 
to  withdraw  up  to  4.0  million  gallons 
per  day  (mgd)  from  East  Branch 
Brandywine  Creek  for  public  water 
supply  when  stream  flow  exceeds  25 
percent  of  the  average  daily  flow  and  is 
greater  than  90  mgd  for  the  Brandywine 
River  at  Chadds  Ford.  The  applicant 
proposes  to  serve  East  Brandj^wine  and 
West  Brandywine  Townships,  and 
potentially,  Wallace  Township,  all  in 
Chester  County,  Pennsylvania.  The 
intake  will  be  situated  on  the  east  bank 
of  the  East  Branch  Brandywine  Creek 
just  south  of  Marshall  Road  in  Wallace 
Towrnship.  On  an  annual  average  use 
basis,  withdrawal  is  expected  to  average 
approximately  0.76  mgd.  When 
available,  the  raw  water  will  be 
conveyed  for  storage  in  a  nearby 
abandoned  quarry  (known  as  Cornog 
Quarry)  with  an  estimated  storage 
capacity  of  approximately  100  million 
gallons.  Withdrawals  ranging  from  0.5 
mgd  to  1.0  mgd  will  then  be  made  from 
the  quarry,  treated  by  a  proposed  new 
filter  plant,  and  distributed  to  the 
project  service  area. 

2 .  Upper  Moreland-Hatboro  Joint 
Sewer  Authority  D-98-48  CP.  A  project 
to  rerate  the  applicant's  existing  sewage 
treatment  plant  (STP)  from  an  aimual 
average  7.0  mgd  flow  to  7.173  mgd;  the 
maximum  monthly  flow  rate  will  be 
9.08  mgd.  The  additional  capacity  is 
needed  due  to  growth  within  the 
existing  service  area  of  the  Borough  of 
Hatboro  and  portions  of  Horsham, 
Upper  Dublin  and  Upper  Moreland 
Townships,  Montgomery  County, 
Pennsylvania,  and  a  portion  of 
Warminster  Township,  Bucks  County, 
Pennsylvania.  The  STP  will  continue  to 
provide  advanced  secondary  treatment 
and  ultraviolet  disinfection  prior  to 
discharge  via  the  existing  outfall  to 
Pennypack  Creek  near  Terwood  Road  in 
Upper  Moreland  Township, 
Montgomery  County,  Permsylvania. 

3.  Reichhold.  Inc.  D-99-32.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  5.4  million  gallons  (mg)/30  days  of 
water  to  the  applicant's  chemical 
manufacturing  facility  from  new  Well 
No.  37  in  the  CheswoJd  Aquifer,  and  to 
limit  the  withdrawalirom  all  wells  to  1 7 
mg/30  days.  The  project  is  located  in 
Kent  County,  Delaware. 

4.  Gilbertsville  Golf  Club,  Inc.  D-99- 
47.  An  application  for  approval  of  a 
groimd  water  withdrawal  project  to 
supply  up  to  8.1  mg/30  days  of  water  for 
irrigation  of  the  applicant's  golf  course 
from  new  Well  No.  PW-2  in  the 
Brunswick  Formation,  and  to  limit  the 
withdrawal  from  all  wells  to  12.0  mg/30 
days.  The  project  is  located  in  New 
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Hanover  Tovvnaship,  Montgomery 
County  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

5.  Liberty  Electric  Power,  LLC  D-99- 
61.  An  application  to  construct  a 
nominal  500  megawatt  natural  gas-fired 
electric  power  plant  to  be  located  on  a 
25.5  acre  site  between  Route  291  and 
the  Amtrak/Septa  railroad  tracks  in 
Eddystone  Borough,  Delaware  Coimty, 
Pennsylvania.  The  power  generated  will 
primarily  supply  the  Pennsylyania- 
Jersey-Maryland  grid.  The  Philadelphia 
Suburban  Water  Company  will  supply 
up  to  6  mgd  of  water  to  the  facility;  and 
the  applicant  projects  up  to  4.7  mgd  will 
be  consumed.  Approximately  1.3  mgd  of 
process  and  sanitary  wastewater  will  be 
conveyed  to  the  DELCORA  sewerage 
system  which  discharges  to  the 
Delaware  River  in  Water  Quality  Zone  4. 

6.  Kendal  Corporation  D-99-68.  An 
application  to  upgrade  and  expand  the 
applicant's  existing  0.07  mgd  secondary 
treatment  STP  to  provide  tertiary 
treatment  of  0.125  mgd  to  four 
retirement  communities  in  Kennett  and 
Pennsbury  Townships,  Chester  County, 
Pennsylvania.  Effluent  will  continue  to 
be  applied  to  the  applicant's  existing 
nine-acre  spray  field  and  a  proposed 
additional  spray  irrigation  site  located 
approximately  one-quarter  mile  east  of 
State  Routes  1  and  52  in  Kennett 
Township.  However,  during  the  months 
of  November  through  April,  effluent 
will  be  discharged  to  an  unnamed 
tributary  of  Bennetts  Run  in  the 
Brandywine  Creek  watershed. 

.  7.  Philadelphia  Suburban  Water 
Company  D-99-69  CP.  An  application 
to  transfer  up  to  9.5  mgd  of  potable 
water  to  the  applicant's  public  water 
distribution  system  via  an 
interconnection  with  the  City  of 
Philadelphia  Water  Department.  The 
transfer  will  enable  the  applicant  .to 
provide  an  additional  source  of  water  to 
serve  projected  demand  in  its  Southern 
Division  service  area.  The  proposed 
interconnection  will  be  located  at  the 
Philadelphia-Delaware  County  border 
off  the  Interstate  95  and  State  Route  291 
interchange  near  the  Philadelphia 
International  Airport. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  Thomas  L.  Brand  at  (609) 
883-9500  ext.  221  concerning  docket- 
related  questions.  Persons  wishing  to 
testify  at  this  hearing  are  requested  to 
register  with  the  Secretary  at  (609)  883- 
9500  ext.  203  prior  to  the  hearing. 

Individuals  in  need  of  an 
accommodation  as  provided  for  in  the 
Americans  With  Disabilities  Act  who 


wish  to  attend  the  hearing  should 
contact  the  Secretary,  Pamela  M.  Bush, 
at  (609)  883-9500  ext.  203  or  the  New 
Jersey  Relay  Service  at  1-800-852-7899 
(TTY)  to  discuss  how  the  Commission 
may  accommodate  your  needs. 

Dated:  January  11,  2000. 
Pamela  M.  Bush, 

Secretary. 

[PR  Doc.  00-1586  Filed  1-21-00;  8:45  am] 

BILLING  CODE  6360-01 -P 


DEPARTMENT  OF  ENERGY  « 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Teleconference 
Meeting 

SUMMARY:  This  notice  annoimces  an 
open  teleconference  meeting  of  the 
Secretary  of  Energy  Advisory  Board's 
Laboratory  Operations  Board.  The 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770),  requires  that 
agencies  publish  these  notices  in  the 
Federal  Register  to  allow  for  public 
participation.  The  purpose  of  the 
teleconference  is  to  discuss  the  findings 
and  recommendations  of  a  draft  report 
prepared  by  a  Laboratory  Operations 
Board  (LOB)  Working  Group.  The 
Working  Group  reviewed  the 
Department  of  Energy's  Laboratory 
Directed  Research  and  Development 
(LDRD)  Program,  which  funds 
discretionary  research  and  development 
at  the  Department's  multi-program 
laboratories.  The  review  is  intended  to 
provide  independent  external  advice 
regarding  the  value,  quality,  nature  of 
oversight  and  continued  need  and 
appropriate  level  of  support  for 
laboratory  directed  research  and 
development  at  the  Department's 
laboratories. 

Name:  Secretary  of  Energy  Advisory 
Board — Laboratory  Operations  Board. 
Dates:  Thursday,  January  27,  2000. 
10:30  A.M.-12:30  P.M.,  Eastern 
Standard  Time. 

Addresses:  Participants  may  call  the 
Office  of  the  Secretary  of  Energy 
Advisory  Board  at  (202)  586-7092  to 
reserve  a  teleconference  line  and  receive 
a  call-in  nxmiber.  Public  participation  is 
welcomed.  However,  the  number  of 
teleconference  lines  is  limited.  Lines  are 
available  on  a  first  come  basis. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Betsy  MuUins,  Executive  Director,  or 
Laurie  Keaton,  LOB  Staff  Director, 
Office  of  Secretary  of  Energy  Advisory 
Board  (AB-1),  US  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC.  20585.  (202)  586- 
7162  or  (202)  586-6279  (fax). 
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SUPPLEMENTARY   INFORMATION:  The 

purpose  of  the  Laboratory  Operations 
Board  is  to  pro  /ide  independent 
external  advice  to  the  Secretary  of 
Energy  Adviso  y  Board  regarding  the 
strategic  direct  ion  of  the  Department's 
laboratories,  the  coordination  of  budget 
and  policy  issi  es  affecting  laboratory 
operations,  an(  the  reduction  of 
unnecessary  aid  counterproductive 
management  b  irdens  on  the 
laboratories.  T  le  Laboratory  Operations 
Board's  goal  is  to  faciUtate  the 
productive  and  cost-effective  utilization 
of  the  Departinent's  laboratory  system 
and  the  application  of  best  business 
practices. 

Note:  Copies  c  f  the  draft  report  may  be 
obtained  from  tl-  e  following  Internet  address: 
http://www.hr.d  ^e.gov/seab/ or  by  contacting 
the  Office  of  the  Secretary  of  Energy 
Advisory  Board  bt  (202)  586-7092. 


Tentative  Agei  ida 

Thursday,  Jan  lary  27,  2000 

10:30A.M.-10  45  A.M. 

Opening  Rem.rks — Co-Chairs:  E.  Moniz 

&  J.  McTa  [ue 
10:45  A.M.-11 :15  A.M. 
Overview  of  tl  le  LDRD  Working  Group 

Findings  i  ind  Recommendations — 

Dr.  Paul  Fleury,  Working  Group 

Chairman 
11:15  A.M.-i;  :00  P.M. 
Public  Comm<  nt  Period 
12:00  P.M.-12:15  P.M. 
LDRD  Workin  5  Group  Comment  and 

Action— 1  Ir.  Paul  Fluery,  LDRD 

Working  I  iroup  Chairman 
12:15  P.M.-12 :30  P.M. 
LOB  Review  a  nd  Comment 
12:30  P.M. 
Adjourn 

This  tentati  /e  agenda  is  subject  to 
change. 

Public  Parti  cipation:  In  keeping  with 
procedures,  n  embers  of  the  public  are 
welcome  to  m  onitor  the  business  of  the 
Laboratory  Oj  lerations  Board  and  to 
submit  writte  1  comments  or  comment 
during  the  scl  leduled  public  comment 
period.  The  te  leconference  meeting  will 
be  conducted  in  a  fashion  that  will,  in 
the  Co-Chairs  judgment,  facilitate  the 
orderly  conduct  of  business.  Dtiring  its 
open  teleconl  srence  meeting,  the 
Laboratory  O  )erations  Board  welcomes 
public  commi  >nt.  Members  of  the  public 
will  be  heard  in  the  order  in  which  they 
sign  up  at  thg  beginning  of  the  meeting. 
The  Board  will  make  every  effort  to  hear 
the  views  of  i  11  interested  parties.  You 
may  submit  \  rritten  comments  to  Betsy 
Mullins,  Exe(  utive  Director,  Secretary  of 
Energy  Advisory  Board,  AB-1,  US 
Department  cf  Energy,  1000 
Independenc  >  Avenue,  SW, 
Washington,  DC.  20585.  This  notice  is 


being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to  the  late 
resolution  of  programmatic  issues. 

Minutes:  A  copy  of  the  minutes  and 
a  transcript  of  the  meeting  will  be  made 
available  for  public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  D.C.,  between  9:00 
A.M.  and  4:00  P.M..  Monday  through 
Friday  except  Federal  holidays.  Further 
information  on  the  Laboratory 
Operations  Board  is  available  at  the 
Secretary  of  Energy  Advisory  Board's 
web  site,  located  at  http:// 
www.hr.doe.gov/seab. 

Issued  at  Washington,  D.C.,  on  January  18. 
2000. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  00-1626  Filed  1-21-00;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[National  Fuel  Gas  Supply  Corporation; 
Docket  No.  RP99~484-001] 

Notice  of  Compliance  Filing 

January  18,  2000. 

Take  notice  that  on  November  12, 
1999,  National  Fuel  Gas  Supply 
Corporation  (National  Fuel)  tendered  for 
filing  Amendment  No.  3  to  the 
transportation  service  agreement  filed 
on  August  26,  1999,  in  the  above- 
referenced  proceeding. 

National  Fuel  states  that  the  filing  is 
being  made  in  compliance  with  the 
Letter  Order  issued  by  the  Commission 
on  October  27,  1999.  The  order  directed 
National  Fuel  to  revise  and  refile  its 
non-conforming  service  agreement  for 
transportation  service  with  ProGas 
U.S.A.,  Inc.,  to  reflect  the  elimination  of 
certain  language  found  in  the  second 
footnote  of  Exhibit  1. 

National  Fuel  states  that  in 
compliance  with  that  directive.  National 
Fuel  submits  Amendment  No.  3  which 
replaces  Exhibit  1  to  the  service 
agreement. 

National  Fuel  states  that  copies  of  the 
filing  are  being  mailed  to  all  of  National 
Fuel's  customers,  parties  on  the  official 
service  list  compiled  by  the  Secretary 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  writh  Section 


385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  25,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  Tjut  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1583  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Questar  Pipeline  Company;  Docket  No. 
CPOO-68-000] 

Notice  of  Application 

January  18,  2000. 

Take  notice  that  on  January  10,  2000, 
Questar  Pipeline  Company  (Questar), 
180  East  100  South,  Salt  Lake  City,  Utah 
84111.  filed  in  Docket  No.  CPOO-68-000 
an  application  pursuant  to  Section  7(c) 
of  the  Natural  Gas  act  (NGA),  for 
authorization  to  construct  and  operate 
pipeline  and  compression  facilities  in 
Utah,  in  order  to  increase  the  capacity 
of  its  system,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/htm  (call  202-208-2222  for 
assistance). 

Specifically,  Questar  proposes  to 
construct  and  operate  a  24-inch 
diameter  loop  of  an  existing  section  of 
its  Main  Line  (M.L.)  l^o.  40  and  the 
entirety  of  its  M.L.  No.  41.  Questar 
states  that  the  loop,  to  be  known  as  M.L. 
No.  104,  will  extend  approximately  75.6 
miles  from  Price,  Utah,  to  the  Payson, 
Utah,  City  Gate  and  on  to  an 
interconnection  with  Kern  River  Gas 
Transmission  company  (Kern  River) 
located  near  Elberta,  Utah.  It  is 
explained  that  the  loop  will  be  located 
in  Carbon,  Emery,  Sanpete  and  Utah 
Counties,  Utah.  In  addition,  Questar 
proposes  to  add  9,336  site-rated 
horsepower  of  compression  at  Questar's 
existing  Oak  Spring  Compressor  station, 
near  Price,  Utah. 

Questar  states  that  the  reason  for  the 
proposed  construction  is  to  expand  the 
capacity  of  its  southern  transmission 


system  in  order  to  gain  access  to 
increasing  reserves  of  coal-seam  gas 
reserves  in  the  Price  area,  and  to  satisfy 
increased  transportation  demand.  It  is 
asserted  that  M.L.  Nos.  40  and  41  are 
currently  operating  near  maximum 
capacity.  It  is  further  asserted  that  the 
proposed  looping  and  compression  will 
add  approximately  272,000  Dt 
equivalent  of  incremental  capacity  to 
Questar's  southern  transmission  system. 
In  addition  to  transporting  gas  from  the 
Price  area,  Questar  explains  that  it  has 
entered  into  an  agreement  with  CIG 
Resources  Company  to  transport 
volumes  delivered  to  Questar  from 
Colorado  Interstate  Gas  Company's 
Uinta  Basin  Lateral  at  Natural  Buttes  in 
Uinta  Coimty,  Utah. 

Questar  states  that  once  the  proposed 
project  is  placed  in  service,  Quest&r  will 
sell  a  50  percent  interest  to  CIG  Gas 
Supply  Company  (Supply)  and  then 
lease  back  the  50  percent  interest  to  give 
Questar  control  over  the  facihties.  It  is 
explained  that  the  sale/leaseback 
arrangement  will  enhance  both 
companies'  ability  to  meet  market  needs 
most  efficiently.  Questar  explains  that  it 
will  retain  the  right  to  re-purchase 
Supply's  50  percent  interest  at  net  book 
value. 

The  cost  of  the  proposed  construction 
is  estimated  at  $80,850,975,  including 
pipeline  looping  and  compression 
facilities.  Questar  requests  roUed-in  rate 
treatment  for  the  costs  associated  with 
the  project,  stating  that  the  project  is  in 
accordance  with  the  Commission's 
recent  policy  statement  issued  in  PL99- 
3-000. 

Questar  asserts  that  it  conducted  an 
open  season  between  December  28, 
1998.  and  February  23,  1999,  to 
determine  market  demand  and  asserts 
that  the  result  was  that  Questar  has 
executed  firm  transportation  service 
contracts  with  three  customers  (CIG 
Resources  Company,  Questar  Gas 
Company,  and  "Texaco  Natural  Gas,  Inc.) 
for  a  total  of  270,000  Dt  equivalent  of 
reserved  daily  capacity  with  contract 
terms  ranging  fi-om  5  to  10  years. 

Any  questions  regarding  the 
application  may  be  directed  to  Alan  K. 
Allred,  Manager,  Regulatory  Affairs  and 
Gas  Supply  Services,  Questar  Regulated 
Services  Company,  180  East  100  South, 
P.O.  Box  43560,  Salt  Lake  City,  Utah 
84145-0360.  (801)  324-5768. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  8,  2000,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
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Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  piursuant  to 
the  authority  contained  in,  and  subject 
to  the  jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedures,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein  and  if  the 
Commission,  on  its  owrn  review  of  the 
matter,  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Conamission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Questar  to  appear,  or  be 
represented,  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1581  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Texas  Eastern  Transmission  Corporation; 
Docket  No.  CPOO-67-000] 

Notice  Of  Request  Under  Blanket 
Authorization 

January  18,  2000. 

Take  notice  that  on  January  7,  2000, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  P.O.  Box  1642, 
Houston,  Texa9N77251-1642.  filed  in 
Docket  No.  CP00r67-000  a  request 
pursuant  to  Sections  167.205  and 
157.208  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.208)  for 
authorization  to  construct,  own.  operate, 
and  maintain  certain  facilities 
(Vermillion  Lateral)  located  in 
Vermilion  County,  Illinois  and 
Vermillion  Coimty,  Indiana,  to  render 


interruptible  lateral  transportation 
service  to  Duk?  Energy  Vermillion,  LLC 
(DEV)  under  Texas  Eastern's  blanket 
certificate  issued  in  Docket-Wo.  CP82- 
535-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://vkrww.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Texas  Eastern  proposes  to  construct, 
owrn,  operate,  and  maintain:  (i)  a 
measurement  facility  which  will  consist 
of  one  6-inch  and  one  10-inch  ultrasonic 
meter  run  plus  associated  pipline, 
electronic  gas  measurement  equipment 
and  associated  instrumentation  (M&R 
Station);  and  (ii)  the  Vermillion  Lateral, 
which  will  consist  of  approximately 
14.03  miles  of  16-inch  diameter  pipeline 
that  will  extend  fi-om  a  proposed 
interconnect  with  Midwestern  Gas 
Transmission  Company  (Midwestern), 
to  be  located  at  milepost  2116-1+9.93 
in  Vermilion  County,  Illinois,  to  the 
M&R  Station  which  will  be  located  at 
the  interconnection  with  the  DEV  Plant 
at  milepost  14.03  in  Vermillion  county. 
Indiana. 

Texas  Eastern  states  that  the  estimated 
cost  of  the  Vermillion  Lateral  facilities 
is  approximately  $13  miUion  dollars 
and  that  DEV  will  reimburse  Texas 
Eastern  for  100%  of  the  costs  and 
expenses  associated  with  the 
construction  and  installation. 

Midwestern  proposes  to  construct, 
own,  and  operate  an  interconnect  to  be 
located  at  the  intersection  of  the 
Vermillion  Lateral  and  Midwestem's  30- 
inch  mainline  pipeline  (Line  No.  2100) 
located  in  Vermilion  Coimty,  Illinois  at 
milepost  2116  - 1+9.93.  which  will  be 
constructed  under  Midwestem's  Part 
157  blanket  construction  certificate. 
After  receipt  of  the  authorization 
requested  and  installation  of  the 
facilities  for  which  authorization  is 
requested  herein.  Texas  Eastern  states 
that  it  will  deliver  up  to  200  MMcfd  of 
natural  gas  to  DEV  at  the  DEV  Plant, 
pursuant  to  a  service  agreement  entered 
into  under  Texas  Eastern's  open  access 
interruptible  Rate  Schedule  IT-1.  Texas 
Eastern  declares  that  the  transportation 
service  to  be  rendered  will  have  no 
effect  on  their  peak  day  or  annucd 
deliveries  and  submits  that  its  proposal 
herein  will  be  accomplished  without 
detriment  or  disadvantage  to  Texas 
Eastern's  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
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David  P.  Boergefs 

Secretary. 
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5f  0  Filed  1-21-00  8:45  am] 


DEPARTMEW "  OF  ENERGY 

Federal  Enerj  y  Regulatory 
Commission  I 

[Transcontinenial  Gas  Pipe  Line 
Corporation;  D^cltet  No.  RP99-291-000  and 
RP9»-291-001] 

Notice  of  Tec  inical  Conference 


January  18,  200^ 
Take  notice 

proceeding 

Gas  Pipe  Line 

284  liquefied 

services,  a 

held  on  Tuesday 

10:00  am,  in 

the  offices  of 
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Street,  NE. 
All  interested 

permitted  to 


,  Boerg  '.Ts 


David  P. 

Secretary. 
(FR  Doc.  00-1 
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that  in  the  above 
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DEPARTMEr  T  OF  ENERGY 

Federal  Enerjay  Regulatory 
Commission 


[Wells  Rural 

ER00-€11-00( 

consolidated) 


E  ectric  Company;  Docket  No. 
and  ELOO-1 9-000  (not 


Notice  of  issuance  of  Order 


JANUARY  18,  aoOO.  Wells  Rural  Electric 
Company  (W  REG)  is  a  Nevada  rural 
electric  coop  jrative  providing  electrical 
service  to  ap  proximately  5,300 
customers  in  northeastern  Nevada  and 
Tooele  Goun  y.  Utah.  On  November  19, 
1999.  in  DocJ^et  No.  ELOO-19-000, 
WREC  filed  i  request  for  waiver  of  the 
requirement:  i  of  Order  Nos.  888  and  889. 


In  its  filing,  WREG  also  requested 
certain  waivers  and  authorizations.  In 
particular,  WREG  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  WREC.  On  January  12, 
2000,  the  Commission  issued  an  Order 
Granting  Request  For  Waivers  of  Order 
Nos.  888  And  889,  Addressing  Requests 
For  Other  Waivers  And  Accepting 
Agreements  For  Filing  (Order),  in  the 
above-docketed  proceedings. 

The  Commission's  January  12,  2000 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (D),  (E),  and  (G): 

(D)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  WREC 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington.  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above,  WREC  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  WREC 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
WREC's  issuances  of  securities  or 
assumptions  of  liabilities  .  .  . 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  11,2000. 

Copies  of  the  full  text  of  the  Order  are 
available  fi-om  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http;/ 
/www. fere. fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1584  Filed  1-21-00;  8:45  am] 

BILLING  CODE  6717-01-II 


DEPARTIWENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-2667-002,  et  al.] 

Ameren  Operating  Companies,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

Januar)'  13,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Ameren  Operating  Companies 

[Docket  No.  ER99-2 7 76-002] 

Take  notice  that  on  December  17, 
1999,  Ameren  Services  Company 
(Ameren),  on  behalf  of  the  Ameren 
Operating  Companies,  made  a 
compliance  filing  at  the  direction  of  the 
Commission's  order  issued  in  the  above- 
captioned  proceeding  on  December  1, 
1999. 

Copies  of  the  filing  have  been  served 
on  the  Illinois  Commerce  Commission, 
the  Missouri  Public  Service  Commission 
and  all  parties  to  the  proceeding. 

Comment  date:  January  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Maine  Public  Service  Company 

[Docket  No.  EROO-1053-000]      - 

Take  notice  that  on  January  11,  2000. 
Maine  Public  Service  Company  (MPS) 
submitted  pursuant  to  Section  205  of 
the  Federal  Power  Act  and  Part  35  of  the 
Commission's  regulations,  revisions  to 
its  Open  Access  Transmission  Tariff 
(OATT)  to  implement  retail  open  access 
in  the  state  of  Maine,  to  reflect  that  on 
March  1,  2000  the  Northern  Ivlaine 
Independent  System  Administrator,  Inc. 
(Northern  Maine  ISA)  will  begin 
operations,  to  modify  its  rate  formula  for 
the  rates  charged  xmder  the  OATT,  and 
to  make  various  other  revisions  and 
corrections  to  its  OATT. 

MPS  proposes  that  the  revised  OATT 
rates,  terms  and  conditions  become 
effective  March  1,  2000. 

Copies  of  this  filing  were  served  on 
the  current  customers  under  the  OATT, 
participants  in  Maine  Public  Utilities 
Commission  Docket  No.  99-185,  the 
Northern  Maine  ISA,  and  the  state 
commission  within  whose  jurisdiction 
MPS  transmits  electricity  under  the 
OATT. 

Comment  date:  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Avista  Corporation 

[Docket  No.  EROO-1054-OOOl 

Take  notice  that  on  January  11,  2000, 
Avista  Corporation  (AVA),  tendered  for 
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filing  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
Section  35.12  of  the  Commission's 
Regulations  (18  CFR  35.12),  an  executed 
Service  Agreement  under  AVA's  FERC 
Electric  Tariff  First  Revised  Volume  No. 

9,  with  PP&L  Montana,  LLC. 
AVA  requests  waiver  of  the  prior 

notice  requirement  and  requests  that  the 
Service  Agreement  be  accepted  for  filing 
and  made  effective  December  21,  1999. 

The  filing  has  been  served  upon  the 
following:  Ms.  Michelle  Palmer,  PP&L 
Montana,  LLC,  45  Basin  Creek  Road, 
Butte,  MT  59701. 

Comment  date:  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

'4.  Avista  Corporation 

(Docket  No.  EROO-1 055-000] 

Take  notice  that  on  January  11,  2000, 
Avista  Corporation  (AVA),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
Section  35.12  of  the  Commission's 
Regulations  (18  CFR  35.12),  an  executed 
,  Service  Agreement  under  AVA's  FERC 
Electric  Tariff  First  Revised  Volume  No. 

10,  with  PP&L  Montana,  LLC. 
AVA  requests  waiver  of  the  prior 

notice  requirement  and  requests  that  the 
Service  Agreement  be  accepted  for  filing 
effective  December  21,  1999. 

The  filing  has  been  served  upon  the 
following:  Ms.  Michelle  Palmer,  PP&L 
Montana,  LLC,  45  Basin  Creek  Road, 
Butte,  MT  59701. 

Comment  date:  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Avista  Corporation 

(Docket  No.  EROO-1 056-000] 

Take  notice  that  on  January  11,  2000, 
Avista  Corporation  (AVA),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
Section  35.12  of  the  Commission's 
Regulations  (18  CFR  35.12),  an  executed 
Mutual  Netting/Settlement  with  British 
Columbia  Power  Exchange  Corporation, 
(Powerex),  effective  January  1,  2000. 

The  filing  has  been  served  upon  the 
following:  Mr.  David  Wong,  Credit  Risk 
Manager,  British  Columbia  Power 
Exchange  Corporation,  Suite  1400,  666 
Burrard  Street,  Vancouver,  BC,  Canada 
V6C  2X8. 

Comment  t/afe;  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Atlantic  City  Electric  Company; 
Delmarva  Power  &  Light  Company; 
Otter  Tail  Power  Company 

(Docket  Nos.  EROO-1 05  7-000:  EROO-1058- 
000;  EROO-1064-000] 

Take  notice  that  on  January  11,  2000, 
the  above-mentioned  affiliated  power 


producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  December  31,  1999. 

Comment  date:  February  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PJM  Interconnection.  L.L.C.,  Docket  No. 
EROO-1059-000. 

Take  notice  that  on  January  11,  2000, 
(PJM),  tendered  for  filing  three  executed 
umbrella  service  agreements  for  network 
integration  transmission  service  under 
state  required  retail  access  programs. 
The  agreements  are  with  ACN  Energy, 
Inc.,  KeySpan  Energy  Services,  Inc.,  and 
Worley  &  Obetz,  Inc.  d/b/a  Advanced 
Energy. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements  and 
the  state  commissions  within  the  PJM 
control  area. 

Comment  date;  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  AmerGen  Energy  Company,  L.L.C., 
Docket  No.  EROO-1 060-000. 

Take  notice  on  January  11,  2000, 
AmerGen  Energy  Company,  L.L.C. 
tendered  for  filing  a  Service  Agreement 
with  Dynegy  Power  Marketing,  Inc. 
under  its  FERC  Electric  Tariff  Original 
Volume  No.  1. 

AmerGen  is  requesting  an  effective 
date  of  December  15,  1999  for  the 
Service  Agreement. 

Comment  date:  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  MidAmerican  Energy  Company,  Docket 
No.  EROO-1061-000. 

Take  notice  that  on  January  11,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue, 
2900  Ruan  Center,  Des  Moines,  Iowa 
50309  tendered  for  filing  proposed 
changes  to  its  Open  Access 
Transmission  Tariff  (OATT).  The 
changes  are  for  the  purpose  of  updating 
the  Index  of  Point-to-Point 
Transmission  Service  Customers  and 
the  Index  of  Network  Integration 
Tranmission  Service  Customers. 

MidAmerican  proposes  that  the  rate 
schedule  changes  become  effective  on 
January  13,  2000  and  requests  a  waiver 
of  the  Commissions  notice 
requirements. 

"The  proposed  rate  schedule  changes 
have  been  mailed  to  all  Transmission 
Customers  having  service  agreements 
,imder  the  OATT,  the  Iowa  Utilities 
Board  and  the  Illinois  Commission,  the 
South  Dakota  Public  Service 
Commission. 

Comment  date:  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Florida  Power  Corporation,  Docket  No. 
EROO-1062-000. 

Take  notice  that  on  January  11,  2000, 
Florida  Power  Company  (FPC)  tendered 
for  filing  service  agreements  between 
TXU  Energy  Trading  Company  and  FPC 
and  Merchant  Energy  Group  of  the 
Americas.  Inc.  and  FPC  under  FPC's 
Market-Based  Wholesale  Power  Sales 
tariff  (MR-l),  FERC  Electric  Tariff, 
Original  Volume  Number  8.  This  tariff 
was  accepted  for  filing  by  the 
Commission  on  June  26,  1997.  in  Docket 
No.  ER97-2846-000. 

The  service  agreement  with  Merchant 
Energy  Group  of  the  Americas,  Inc.  is 
proposed  to  be  effective  December  29, 
1999  and  the  service  agreement  with 
TXU  Energy  Trading  Company  is 
proposed  to  be  effective  January  6,  2000. 

Comment  date:  January  31,  2000.  in 
accordance  with  Stancferd  Paragraph  E 
at  the  end  of  this  notice. 

11.  Virginia  Electric  and  Power  Company. 
Docket  No.  EROO-1063-000. 

Take  notice  that  on  January  1 1 ,  2000, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  on  filing  an 
Assignment  and  Assumption  Agreement 
entered  into  by  and  among  Strategic 
Energy,  Ltd.  (Assignor),  Strategic 
Energy,  LLC  (Assignee)  and  Virginia 
Electric  and  Power  Company  (Virginia 
Power).  Under  this  assignment,  the 
Assignor  assigns  to  the  Assignee  and  the 
Assignee  assumes  all  of  the  Assignor's 
rights  and  obligations  pertaining  to  its 
Service  Agreements  with  Virginia  Power 
dated  October  7, 1998  and  accepted  by 
Letter  Order  of  the  Conamission  on 
December  29,  1999  under  Docket  No. 
ER99-^94-00  and  ER99-^95-000. 

Virginia  Power  requests  an  effective 
date  of  the  assignment  of  December  31, 
1999. 

Copies  of  this  filing  were  served  upon 
Strategic  Energy  LLC,  the  Virginia  state 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  January  31,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Portland  General  Electric  Company, 
Docket  No.  EROO-1065-000. 

Take  notice  that  on  January  11,  2000, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  an  Amendment 
No.  2  to  the  Power  Sales  Agreement 
between  PGE  and  the  Canby  Utility 
Board  (PGE  Rate  Schedule  FERC  No. 
192).  The  Amendment  changes  the 
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termination  daje  of  the  original 
agreement. 

PGE  respectftilly 
Commission  gr  mt 
requirements  o 
Amendment  N ) 
FERCNo.  19210 
January  12,20(0 

Copies  of  this 
the  names  listep 


Comment 
accordance  wi 
at  the  end  of 


filing  were  served  upon 
in  the  filing  letter. 

dcke:  January  31,  2000,  in 
h  Standard  Paragraph  E 
tt  is  notice. 


13.  PP&L,  Inc. 


datjd 
Auth 


:hat  on  January  11 
.  filed  a  Service 
January  5,  2000  with 
ority  (EA)  under 
■Based  Rate  and  Resale  of 
lights  Tariff,  FERC 
Revised  Volume  No.  5. 
A  ;reement  adds  EA  as  an 
under  the  Tariff. 

an  effective  date  of 
for  the  Service 


14.  Louisville 
and  Kentucky 
ER0O-1067-0O( 


15.  Louisville 
Company  an< 
Company 

[Docket  No.  ERt)O-1068-O00l 


Take  notice 
Louisville  Ga  > 
(LG&E)  and 
(hereinafter 
filing  an 
Transmissior 
between  the 
Operating 
Companies 
Tariff. 
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a  waiver  of  the  notice 
18CFR  35.3  to  allow 
2  to  PGE  Rate  Schedule 
become  effective 


Docket  No.  EROO-1066-000. 


2000, 


Take  Notice 
PP&L,  Inc.  (PP|cL) 
Agreement 
The  Energy 
PP&L's  Market 
Transmission 
Electric  Tariff, 
The  Service 
eligible  custoiier 

PP&L  requei  ts 
January  5.  200p 
Agreement 

PP&L  states 
have  been  su 
Pennsylvania 
Commission 

Comment  dhte:  January  31,  2000,  m 
accordance  w;  th  Standard  Paragraph  E 
at  the  end  of  t  lis  notice. 

Gas  and  Electric  Company 
LJtilities  Company,  Docket  No. 


that  copies  of  this  filing 
ied  to  EA  and  the 
ublic  Utility 


P  '1 


Take  notice  that  on  January  1 1 ,  2000 
Louisville  Ga;  and  Electric  Company 
(LG&E)  and  K  mtucky  Utilities  (KU) 
(hereinafter  C  )mpanies)  tendered  for 
filing  fully  exi  scuted  Netting  Agreements 
between  the  C  ompanies  and  Ulinova 
Power  Marketing,  Inc. 

Comment  c  ite:  January  31,  2000,  in 
accordance  w  th  Standard  Paragraph  E 
at  the  end  of  Ipis  notice. 


Gas  and  Electric 
Kentucky  Utilities 


that  on  January  11,  2000 
and  Electric  Company 
I«^ntucky  Utilities  (KU) 
mpanies)  tendered  for 
execiited  Firm  Point-to-Point 
Service  Agreement 
( Companies  and  Cinergy 
anies  under  the 
en  Access  Transmission 


CoTipa 


Cp 


Comment  ^Jate:  January  31.  2000.  in 
accordance  v  ith  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Louisville  Gas  and  Electric 
Company  and  Kentucky  Utilities 
Company 

IDocket  No.  EROO-1 069-000] 

Take  notice  that  on  January  11,  2000 
Louisville  Gas  and  Electric  Company 
(LG&E)  and  Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  executed  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  the  Companies  and  LGE 
Dispatch  and  Trading  under  the 
Companies  Open  Access  Transmission 

Tariff. 

Comment  date:  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Louisville  Gas  and  Electric 
Company  and  Kentucky  Utilities 
Company 

IDocket  No.  EROO-1070-OOOl 

Take  notice  that  on  January  11.  2000 
Louisville  Gas  and  Electric  Company 
(LG&E)  and  Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  executed  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  the  Companies  and  LGE 
Dispatch  and  Trading  under  the 
Companies  Open  Access  Transmission 

Tariff. 

Comment  date:  January  31,  2000,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Louisville  Gas  and  Electric 
Company  and  Kentucky  Utilities 
Company 

[Docket  No.  ER00-1071-000] 

Take  notice  that  on  January  11,  2000 
Louisville  Gas  and  Electric  Company 
(LG&E)  and  Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  executed  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  the  Companies  and  LGE 
Dispatch  and  Trading  under  the 
Companies  Open  Access  Transmission 

Tariff. 

Comment  date:  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Louisville  Gas  and  Electric 
Company  and  Kentucky  Utilities 
Company 

[Docket  No.  EROO-1 072-000] 

Take  notice  that  on  January  11,  2000 
Louisville  Gas  and  Electric  Company 
(LG&E)  and  Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  executed  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  the  Companies  and  LGE 
Dispatch  and  Trading  under  the 
Companies  Open  Access  Transmission 
Tariff. 


Comment  date:  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Louisville  Gas  and  Electric 
Company  and  Kentucky  Utilities 
Company 

[Docket  No.  EROO-1073-000] 

Take  notice  that  on  January  11,  2000 
Louisville  Gas  and  Electric  Company 
(LG&E)  and  Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  executed  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  the  Companies  and  LGE 
Dispatch  and  Trading  under  the 
Companies  Open  Access  Transmission 
Tariff. 

Comment  date:  January  31,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Louisville  Gas  and  Electric 
Company  and  Kentucky  Utilities 
Company 

[Docket  No.  EROO-1074-000] 

Take  notice  that  on  January  11,  2000 
Louisville  Gas  and  Electric  Company 
(LG&E)  and  Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  executed  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  the  Companies  and  LGE 
Dispatch  and  Trading  under  the 
Companies  Open  Access  Transmission 
Tariff. 

Comment  date:  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Wisvest-Connecticut,  LLC 

[Docket  No.  EROO-1078-000] 

Take  notice  that  on  January  12,  2000 
Wisvest-Connecticut,  LLC  filed  their 
quarterly  report  for  the  quarter  ending 
December  31, 1999. 

Comment  date:  February  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1579  Filed  1-21-00  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  ER94-1 1 88-031 ,  et  al.] 

LG&E  Energy  Marketing  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  14,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  LG&E  Energy  Marketing  Inc.;  Energy 
Atlantic,  LLC;  Dynergy  Power  Services, 
Inc.;  DC  Tie,  Inc.;  Rainbow  Energy 
Marketing  Corporation 

[Docket  Nos.  ER94-1 188-031;  ER98-4381- 
005;  ER94-1612-024;  ER91-435-032;  ER94- 
1061-023] 

Take  notice  that  on  January  12,  2000, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

2.  Enova  Energy,  Inc.;  Aurora  Power 
Resources;  PS  Energy  Group,  Inc.; 
Golden  Valley  Power  Company;  The 
Mack  Services  Group 

[Docket  Nos.  ER96-2372-017;  ER98-573- 
004;  ER99-1876-003;  ER98-4334-005; 
ER99-1 750-004] 

Take  notice  that  on  January  13,  2000, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

3.  Northwest  Natural  Gas  Company 

[Docket  No.  ER97-683-006] 

Take  notice  that  on  January  10,  2000, 
Northwest  Natural  Gas  Company  filed 
their  quarterly  report  for  the  quarter 
ending  December  31,  1999  for 
information  only. 

4.  GPU  Advanced  Resources,  Inc.; 
Fortistar  Power  Marketing  LLC 

(Docket  Nos.  ER97-3666-012;  ER97-3666- 
013;ER98-3393-005] 

Take  notice  that  on  January  13,  2000, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 


5.  Energy  Atlantic,  LLC 

[Docket  No.  ER98-4381-005] 

Take  notice  that  on  January  12,  2000, 
Energy  Atlantic,  LLC  filed  their 
quarterly  report  for  the  quarter  ending 
December  31,  1999,  for  information 
only. 

6.  Energy  West  Resources 

[Docket  No.  ER99-874-0001 

Take  notice  that  on  January  12,  2000, 
Energy  West  Resources,  Inc.,  tendered 
for  filings  its  amended  petition  to  the 
Commission  for  acceptance  of  EWR  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

EWR  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  EWR  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  EWR  is  a 
wholly  owned  subsidiary  of  EWI  wlfich 
owns  and  operates  natiual  gas  and 
propane  distribution  facilities. 

Comment  date:  February  1,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  NJR  Energy  Services  Company;  MAC 
Power  Marketing,  L.L.C. 

(Docket  Nos.  ER99-2384-003;  ER98-575- 
005] 

Take  notice  that  on  January  11,  2000, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

8.  MidAmerican  Energy  Company 

[Docket  No.  EROO-1 07 5-000] 

Take  notice  that  on  January  12,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue, 
2900  Ruan  Center,  Des  Moines,  Iowa 
50309  tendered  for  filing  proposed 
changes  to  its  Open  Access 
Transmission  Tariff  (OATT).  The 
changes  are  for  the  purpose  of 
accommodating  retail  open  access  in 
Illinois  where  MidAmerican  operates  as 
a  public  utility  providing  electric 
delivery  service. 

MidAmerican  proposes  that  the  rate 
schedule  change  become  effective  on 
April  1,  2000. 

The  proposed  rate  schedule  changes 
have  been  mailed  to  all  Transmission 
Customers  having  service  agreements 
under  the  OATT,  the  Iowa  Utilities 
Board  and  the  Illinois  Commission,  the 
South  Dakota  Public  Service 
Commission. 

Comment  date:  February  1.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  EROO-1 076-000] 

Take  notice  that  on  January  12,  2000. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pm-suant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (FERC  or  Commission) 
Regulations,  a  request  for  modification 
of  its  tax  factor  applicable  to  service 
rendered  under  Schedules  7  and  8  and 
Attachment  H  of  NYSEG's  OATT. 

NYSEG  requests  waiver  of  the         _ 
Commission's  sixty  day  notice 
requirement  and  an  effective  date  of 
February  1,  2000.  for  the  new  tax  factor. 

NYSEG  has  served  copies  of  the  filing 
upon  each  OATT  customer  on  the 
attached  service  list  and  the  PSC. 

Comment  date:  February  1,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  FPL  Energy  Power  Marketing  Inc. 

[Docket  No.  EROO-1077-000] 

Take  notice  that  on  January  12,  2000, 
FPL  Energy  Power  Marketing,  Inc. 
(FPLEPM)  tendered  for  filing 
Amendment  No.  1  to  the  Transitional 
Power  Sales  Agreement,  System  Sale  of 
Energy,  Capacity  and  Related  Services 
[Fossil)  between  FPLEPM  and  Central 
Maine  Power  Company. 

FPLEPM  requests  an  effective  date  of 
January  1.  2000. 

Comment  date:  February  1,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  West  Texas  Utilities  Company 

[Docket  No.  EROO-1 079-000] 

Take  notice  that  on  January  12,  2000, 
West  Texas  Utilities  Company  (WTU) 
filed  a  new  Facility  Schedule  to  its 
Interconnection  Agreement  with  Brazos 
Electric  Power  Cooperative,  Inc. 
(Brazos)  to  establish  a  new  point  of 
interconnection  between  WTU  and 
Brazos.  ^- 

WTU  seeks  an  effective  date  of 
January  13,  2000  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  Brazos  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  February  1,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-1 080-000) 

Take  notice  that  on  January  12,  2000, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
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ing  Generator 
betv^een  the  ISO  and  San 
imited  for  acceptance 
ion. 

that  this  filing  has  been 
J  laquin  Cogen  Limited 
Califon  ia  Public  Utilities 


'&  juesting  waiver  of  the 
n  iquirement  to  allow  the 
Q  inerator  Agreement  to  be 
anuary  6.  2000. 

February  1.  2000,  in 
Standard  Paragraph  E 
notice. 


ths 

13.  Platte-Clay  Electric  Cooperative, 
Inc. 

[Docket  No.  EROC  -1081-000) 

Take  notice  t  lat  on  January  12,  2000, 
Platte-Clay  Ele<  trie  Cooperative  Inc. 
(Platte-Clay)  su  jmitted  for  filing  an 
agreement  for  t  le  Interchange  of  Electric 
Power  and  Ene  gy  Between  Platt-Clay 
Electric  Cooperative  Inc.  and  the  City  of 
Cameron,  Missouri  and  various  Border 
Customer  Agrei  sments  Between  Platte- 
Clay  Electric  C(  (operative  Inc.  and 
Missouri  Publi( :  Service,  a  Division  of 
Utilicorp  United,  Inc.  pursuant  to  §  205 
"     "    ■      ',  Power  Act  (FPA),  16 

,  1  nd  section  35.12  of  the 
Regulatory 
(Commission) 


of  the  Federal 
U.S.C.  §824d 
Federal  Energy 
Commission's 


Regulations  (IJ  CFR  35.12). 

Platte-Clay's  filing  is  available  for 
public  inspecti  Dn  at  its  offices  in 
Kearney,  Missc  uri. 

Platte-Clay  n  (quests  an  effective  date 
of  January  18, ;  000. 

Comment  do  te:  February  1,  2000,  in 
accordance  wil  h  Standard  Paragraph  E 
at  the  end  of  th  is  notice. 

14.  Avista  Cor  toration 

EROI  (-1082-000) 


(ifl 


(Docket  No 

Take  notice 
Avista  Corpori^ion 
filing  with  the 
Regulatory 
Section  35.12 
Regulations  (1 
Mutual  Nettinj 
Public  Service 

AVA  reques  s 
January  1,  200|) 

The  filing 
following:  Mr. 
Analysis  Manager 
Manager,  Publ  c 
Colorado,  109<  i 
Denver,  CO  80pO2 

Comment 
accordance 
at  the  end  of  t 


hjs 


1  hat  on  January  13,  2000, 
(AVA)  tendered  for 
i^ederal  Energy 
Coijimission.  pursuant  to 
the  Commission's 
CFR  35.12),  an  executed 
Agreement  with  the 
Company  of  Colorado, 
an  effective  date  of 


been  served  on  the 
Cary  Oswald,  Credit 
Public  Analysis 
Service  Company  of 
18th  Street,  Suite  3000, 


diite 
with 


;  February  2,  2000,  in 
Standard  Paragraph  E 


is  notice. 

Standard  Par:  graphs 

E.  Any  pers(  tn  desiring  to  be  heard  or 
to  protest  suci  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1578  Filed  1-21-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6527-6] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Information 
Collection  Request  for  tfie  Existing 
Concentration  of  Analytically 
Detectable  Congeners  of 
Poiychlorlnated  Biphenyis,  Dioxins, 
And  Furans  In  Biosolids  Generated  By 
Publicly  Owned  Treatment  Works 
(POTWs)  Under  the  National  Biosolids 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  at  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Information  Collection  Request  for  the 
existing  concentration  of  analytically 
detectable  congeners  of  Poiychlorlnated 
Biphenyis,  Dioxins,  Furans,  in  Biosolids 
generated  by  POTWs  under  the  National 
Biosolids  Program  (40  CFR  part  503), 
EPA  ICR  1930.01.  Before  submitting  the 
ICR  to  OMB  for  review  and  appro vd, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 
dates:  Comments  must  be  submitted  on 
or  before  March  24,  2000. 


ADDRESSES:  Interested  persons  may 
obtain  a  copy  of  this  ICR  v«thout  charge 
by  contacting  Ash  Sajjad,  NPDES 
Branch,  Water  Division  (WN-16J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  telephone 
number  (312)  886-6112,  E-mail  address 
"sajjad.ash@epa.gov". 
FOR  FURTHER  INFORMATION  CONTACT:  Ash 
Sajjad,  telephone  number  (312)  886- 
6112,  facsimile  number  (312)  886-7804, 
E-mail  address  "sajjad.ash@epa.gov'. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  25  of  the  33 
POTWs  that  generated  analytically 
detectable  concentration  of 
polychlorinated  biphenyis  (PCBs)  in 
their  biosolids  reported  in  the  1988 
NSSS. 

Title:  Survey  Of  The  Existing 
Concentration  Of  Analjrtically 
Detectable  Congeners  Of 
Polychlorinated  Biphenyis,  Dioxins,  and 
Furans  In  Biosolids  Generated  By 
POTWs  Under  The  National  Biosolids 
Program  (40  CFR  part  503)  (EPA  ICR 
Ntimber  1930.01). 

Abstract:  EPA  plans  to  conduct  a 
survey  of  biosolids  generated  by  a 
randomly  selected  subgroup  of  up  to 
twenty  five  POTWs  from  the  thirty  three 
POTWs  which  tested  positive  for  PCBs 
and  reported  in  the  1988  NSSS.  Because 
the  management  of  the  biosolids 
program  is  the  responsibility  of  the 
Office  of  Wastewater  Management 
(OWM)  in  the  Office  of  Water  (OW), 
Environmental  Protection  Agency 
(EPA),  and  the  Clean  Water  Act  requires 
EPA  to  periodically  review  the 
regulations  for  the  purpose  of 
identifying  additional  toxic  pollutants 
and  promulgating  regulations.  The 
OWM  designated  Region  5, 
headquartered  in  Chicago,  Illinois,  to 
conduct  this  smvey  to  assess  the 
existing  concentration  of  these 
pollutants  in  biosolids  generated  by 
POTWs.  The  specific  purpose  of  this 
survey  is  to  evaluate  the  need  to 
develop  regulations,  policies,  and 
guidance  to  control  these  pollutants  in 
the  environment.  The  USEPA  will 
contract  the  sampling,  chemical  analysis 
of  biosolids,  and  interpretation  and 
reporting  of  analytical  data  to  a  contract 
laboratory  selected  through  an  open 
bidding  process.  The  contract  laboratory 
will  be  collecting  representative  grab 
samples  of  biosolids  at  suitable 
locations  at  the  selected  POTWs,  and 
will  measure  the  analytically  detectable 
concentrations  of  the  congeners  of  PCBs, 
dioxins,  and  furans  using  EPA  Methods 
No.  1668  for  PCBs,  and  Method  No.1613 
for  dioxins  and  furans. 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  information 
collection  will  involve  an  estimated  25 
respondents  at  a  cost  of  $1617  to  those 
respondents.  The  total  annual  cost  to 
both  respondents  and  govenmient 
including  the  laboratory  contract  is 
estimated  at  $38,  839.  The  annual 
number  of  responses  are  expected  to  be 
25  or  one  response  per  respondent.  The 
time  required  for  a  response  ranges  from 
1  hour  to  3  hours,  with  an  average 
response  time  of  2  hours.  An  estimated 
25  respondents  are  required  to  keep 
records  at  an  average  annual  burden  of 
15  minutes  per  record  keeper.  The 
biosolids  survey  will  entail  6.3  hours  of 
recordkeeping,  5  hours  for  govenunent 
as  users  of  the  data,  for  a  total  of  11.3 
burden  bom's. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  January  12,  2000. 
)o  Lynn  Traub, 

Director,  Water  Division,  Region  5. 

[FR  Doc.  00-1556  Filed  1-21-^0;  8:45  am] 

BILUNG  CODE  6SeO-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6528-2] 

Science  Advisory  Board;  Public 
Advisory  Committee  Meetings 

Pursucuit  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  two 
committees  of  the  Science  Advisory 
Board  will  hold  public  teleconference 
meetings  on  the  dates  and  times  noted 
below.  All  times  noted  are  Eastern 
Time.  All  meetings  are  open  to  the 
public,  however,  seating  and 
teleconference  lines  are  limited  and 
available  on  a  first-come  basis. 

1.  Integrated  Risk  Proiect  (IRP)  Peer 
Review  Subcommittee 

The  Integrated  Risk  Project  (IRP)  Peer 
Review  Subcommittee  of  the  Science 
Advisory  Board  will  meet  Tuesday 
February  15,  2000  from  3:00  to  5:00  pm. 
The  meeting  will  be  coordinated 
through  a  conference  call  cormection 
located  in  Room  6013  of  the  Ariel  Rios 
Building  at  the  U.S.  Environmental 
Protection  Agency  (EPA)  located  at  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20004.  The  building  entrance  is 
adjacent  to  the  Federal  Triangle  Metro 
Stop  on  12th  Street.  For  directions  and 
further  information  concerning  the 
meeting,  please  contact  the  individuals 
given  below.  The  public  is  welcome  to 
attend  the  meeting  physically  or 
through  a  telephonic  link. 

Purpose  of  the  Meeting 

At  this  meeting  the  Integrated  Risk 
Project  Subcommittee  will  review  the 
report  of  the  Integrated  Risk  Project: 
Towards  Integrated  Environmental 
Decision-Making. 

2.  Research  Strategies  Advisory 
Committee  (RSAC) 

The  Research  Strategies  Advisory 
Committee  (RSAC)  of  the  Science 
Advisory  Board  (SAB)  will  meet 
Wednesday,  February  16,  2000  from 
12:00  am  to  2:00  pm.  The  meeting  will 
be  coordinated  tlu-ough  a  conference 
call  connection  located  in  Room  6013  of 
the  Ariel  Rios  Building  at  the  U.S. 
Environmental  Protection  Agency  (EPA) 
located  at  1200  Pennsylvania  Avenue, 


NW,  Washington,  DC  20004.  The 
building  entrance  is  adjacent  to  the 
Federal  Triangle  Metro  Stop  on  12th 
Street.  For  directions  and  further 
information  concerning  the  meeting, 
please  contact  the  individuals  given 
below.  The  public  is  welcome  to  attend 
the  meeting  physically  or  through  a 
telephonic  link. 

Purpose  of  the  Meeting 

The  purpose  of  this  meeting  is  to  plan 
for  "Phase  2  of  the  Review  of  EPA's  Peer 
Review  Program:  Effectiveness 
Evaluation." 

Proposed  Charge 

The  Subcommittee  has  tasked  itself  to 
develop  specific  guidance  for  the 
subsequent  SAB  evaluation  of  how  peer 
reviews  are  conducted  by  the  Agency 
Programs  and  Regions  using  specific 
case  studies.  The  Committee  will  work 
to  develop  (a)  an  overall  strategy  for  the 
review,  (b)  criteria  for  the  selection  of 
projects  to  review,  and  (c)  options  for 
how  the  review  might  be  conducted, 
together  with  a  recommended  approach 
for  oonsideration  by  the  SAB's 
Executive  Committee. 

For  Further  Information  Concerning  the 
Meetings 

Members  of  the  public  desiring 
additional  information  about  either 
meeting  should  contacUDr.  John  R. 
Fowle  III,  Deputy  Staff  Director  and 
Designated  Federal  Officer  (DFO), 
Science  Advisory  Board  (1400A),  U.S. 
EPA,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  telephone/voice  mail  at  (202) 
564-4547;  fax  at  (202)  501-0323;  or  via 
e-mail  at  fowle.jack@epa.gov  or  Ms. 
Wanda  Fields,  Management  Assistant; 
telephone/voice  mail.at  (202)  564-4539; 
fax  at  (202)  501-0256;  or  via  email  at 
fields.wanda@epa.gov.  A  copy  of  the 
draft  agenda  and  copies  of  the 
background  material  will  be  available 
approximately  two  weeks  prior  to  the 
meeting  on  the  SAB  website 
(www.epa.gov/sab)  or  from  Ms.  Wanda 
Fields  at  the  fax  or  address  noted  above. 
Additional  instructions  about  how  to 
participate  in  either  conference  call  can 
be  obtained  from  Ms.  Fields. 

Making  Oral  Presentations  During  the 
Meetings 

Members  of  the  public  who  wish  to 
mal^e  a  brief  oral  presentation  at  either 
meeting  must  contact  Dr>  Fowle  in 
writing  (by  email,  by  letter  or  by  fax — 
see  previously  stated  information)  no 
later  than  12  noon  Eastern  Time, 
Thursday,  February  10,  2000  in  order  to 
be  included  on  the  Agenda.  Public 
comments  will  be  limited  to  three 
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er  or  organization, 
shbuld  identify  the  name  of 
making  the  presentation, 

(if  any)  they  will 
requirements  for  audio 
equipmf  nt  (e.g.,  overhead 

35min  projector,  chalkboard, 
35  copies  of  an  outline 
be  addressed  or  of  the 


leai  It 


minutes  per  s 
The  request 
the  individual 
the  organization 
represent,  any 
visual 
projector, 
etc),  and  at 
of  the  issues  to 
presentation 

Additional  i 
the  Science  Advisory 
structure,  funcp 
may  be  found 
(http://www. 
Annucd  Report 
which  is  available 
Publications 
via  fax  at  (202] 


Dated:  January 
Donald  G.  Barnes 
Staff  Director. 
[FR  Doc.  00-15* 
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13.  2000. 
,PhD. 

S(iience  Advisory  Board. 
Filed  1-21-00:  8:45  am] 


ENVIRONMEKTAL  PROTECTION 
AGENCY 

[OPP-00639;  FI^L-6488-21 

State  RFRA  Issues  Research  and 
Evaluation  Gr(>up  (SFIREG)  Water 
Quality  and  Pfsticide  Disposal 
Working  Comfnittee;  Notice  of  Public 
Meeting 

action:  Noticd  of  public  meeting. 


summary:  The  SFIREG  Water  Quality 
and  Pesticide  Disposal  Working 
Committee  wi  1  hold  a  2-day  meeting, 
begiiming  on  1  'ebruary  7,  2000  and 
ending  on  February  8,  2000.  This  notice 
announces  the  location  and  times  for 
the  meeting  ai  id  sets  forth  the  tentative 
agenda  topics, 

DATES:  The  Sti  ite  FIFRA  Issues  Research 
and  Evaluatio  i  Group  (SFIREG)  will 
meet  on  Monc  ay,  February  7,  2000  from 
8:30  a.m.  to  4:  DO  p.m.  and  on  Tuesday, 
February  8.  2(  00  from  8:30  a.m.  to  12:00 
noon.  There  v  ill  be  a  CLOSED  SESSION 
(Open  Only  tc  EPA  and  State  Lead 
Agencies)  on  ^londay,  February  7,  2000 
from  4:00  p.m  .-5:00  p.m. 
ADDRESSES:  T  le  meeting  will  be  held  at 
The  Doubletrt  e  Hotel,  300  Army  Navy 
Drive,  Arling^n-Crystal  City,  VA  22202. 
FOR  FURTHER  I^IFORMATION  CONTACT: 
Philip  H.  Gra'  ■,  SFIREG  Executive 
Secretary,  P.  ( ).  Box  1249,  Hardwick,  VT 
05843-1249;  802)  472-6956;  fax:  (802) 
472-6957;  e-r  lail  address: 
aapco@plainf  eld.bypass.com  or  Elaine 
Y.  Lyon,  Fiel<  and  External  Affairs 
Division  (750  >C),  Office  of  Pesticide 
Programs,  En  aronmental  Protection 
Agency,  Arie  Rios  Building,  1200 


Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-5306;  fax  number:  (703)  308-1850; 
e-mail  address:  lyon.elaine@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  but  all  parties  interested  in 
SFIREG's  information  exchange 
relationship  with  EPA  regarding 
important  issues  related  to  human 
health,  environmental  exposure  to 
pesticides,  and  insight  into  the  EPA's 
decision-making  process  are  invited  and 
encouraged  to  attend  the  meetings  and 
participate  as  appropriate. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  the  minutes,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  You  may  also 
obtain  electronic  copies  of  the  minutes, 
and  certain  other  related  documents  that 
might  be  available  electronically,  from 
the  Association  of  American  Pesticide 
Control  Officials  (AAPCO)  hiternet 
Home  Page  at  http:// 
aapco.ceris.purdue.edu/doc/index.html. 
To  access  this  document,  on  the  Home 
Page  select  "SFIREG"  and  then  look  up 
the  entry  for  this  document  under  the 
"SFIREG  Meetings." 

2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
this  meeting  under  docket  control 
number  OPP-00639.  The  administrative 
record  consists  of  the  documents 
specifically  referenced  in  this  notice, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  the  State 
FIFRA  Issues  Research  and  Evaluation 
Group  (SFIREG)  Water  Quality  and 
Pesticide  Disposal  Working  Committee, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  administrative  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  administrative 
record,  which  includes  printed,  paper 
versions  of  any  electronic  comments 
that  may  be  submitted  duriag  an 
applicable  comment  period,  is  available 


for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB  . 
telephone  number  is  (703)  305-5805. 

m.  Purpose  of  Meeting 

Ten  tative  Agen  da : 

1.  Working  committee  issues  and 
updates. 

2.  Update  on  pesticide  field  data  plan. 

3.  Update  on  Total  Maximum  Daily 
Load  &  National  Pollution  Discharge 
Elimination  System  Draft  Straw 
Proposal. 

4.  Office  of  Research  and 
Developments  grant  to  study  "The 
Impact  of  Lawn  Care  Practices  on 
Aquatic  Ecosystems  in  Suburban 
Watersheds." 

5.  Update  on  Pesticides  in  Ground 
Water  and  Surface  Water  Data  bases. 

6.  Working  committee  discussion  on 
survey  on  aquatic  pesticides  and 
National  Pollution  Discharge 
Elimination  System  permitting. 

7.  Florida  State  University  grant  to 
develop  Indicators. 

8.  Updates  from  the  Office  of 
Pesticide  Programs  and  the  Office  of 
Enforcement  and  Compliance 
Assurance. 

9.  Other  topics  as  appropriate. 

List  of  Subjects 

Environmental  protection. 

Dated:  January  14.  2000. 
lay  Ellenberger. 

Director.  Field  and  External  Affairs  Division, 

Office  of  Pesticide  Programs. 

[FR  Doc.  00-1547  Filed  1-21-00;  8:45  am) 
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ENVIRON»«ENTAL  PROTECTION 
AGENCY 

[PF-909;  FRL-6399-6] 

Notice  of  Filing  Pesticide  Petitions  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-909,  must  be 
received  on  or  before  February  23.  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
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person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 


To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-909  in  the  subject 
line  on  the  first  page  of  your  response. 


FOR  FURTHER  INFORMATION  CONTACT:  The 

product  manager  listed  in  the  table 
below: 


Product  Manager 


Stiaja  R.  Brothers 


James  A.  Tompkins 
(PM  25). 


Office  location/telephone  number/e-mail  address 


Rm.  284,  CM  2, 
ers.shaja*epamail.epa.gov. 

Rm.  239,  CM  2, 
kins.james*epamail.epa.gov. 


703-308-3194, 
703-305-5697. 


e-mail: 
e-mail: 


broth- 
tomp- 


Address 


1921  Jefferson  Davis  Hwy, 

Arlington,  VA 
Do. 


Petitkjn 
number(s) 


PP  9E6025 

PP  5F4505;  PP 
6F4791 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactxirer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 


2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
909.  The  official  record  consists  of  the 
dociunents  specifically  referenced  in 
this  action,  any  public  comments 
received  diiring  an  applicable  comment 
period,  cmd  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall  2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  nimiber  PF-909  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  .Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
yovur  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  2,  1921  Jefferson  Davis  Highway, 


Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  niunber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  conunents  electronically  by  e-mail 
to:  "opp-docket@epa.gov ,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-909.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  si'bmit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EP/  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible 
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CO  3ies  I 


of  any  technical 
anfl/or  data  you  used  that 


estiiiate  potential  burden  or 
you  arrived  at  the 
provide. 

sdecific  examples  to 
:oncerns. 


1  ow 
yi.u 


2.  Describe  af  y 
used. 

3.  Provide 
information 
support  your  views. 

4.  If  you 
costs,  explain 
estimate  that 

5.  Provide 
illustrate  your 

6.  Make  sure 
comments  by 
notice. 

7.  To  ensure 
be  sure  to  iden  ify 
number  assign  id 
subject  line  on 
response.  You 
name,  date,  ano 
citation. 

n.  What  Actioi  is  the  Agency  Taking? 


tie 


Droper  receipt  by  EPA, 
the  docket  control 
to  this  action  in  the 
the  first  page  of  your 
nay  also  provide  the 
Federal  Register 


pro[iosmgi 


cer  am 


EPA  has  rec^i 
as  follows 
and/or 
residues  of 
in  or  on  variolas 
under  section 
Drug,  and 
U.S.C.  346a 
these  petitions 
information  re 
forth  in  sectio 
has  not  fully 
of  the  submitted 
whether  the 
the  petition, 
needed 


List  of  Subiect  i 


Fooi 


Agricultural 
additives,  *" 
and  pests 
requirements 

Dated:  Januar ' 

James  Jones, 

Director.  Reg.^ 
Pesticide  Prog 
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to  submit  your 
deadline  in  this 


E'A 


TO  ms. 


assumptions  that  you      I.  Acetochlor  Registration  Partnership 

PP  5F4505  and  6F4791 

EPA  has  received  pesticide  petitions 
(PP  5F4505  and  6F4791)  from 
Acetochlor  Registration  Partnership,  c/o 
Zeneca  Ag  Products,  1800  Concord  Pike, 
Wilmington  DE  19850  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  acetochlor  (2-chloro-2'- 
methyl-6'-ethyl-N- 
ethoxymethylacetanilide  and  it 
metabolites  containing  the  ethyl  methyl 
aniline  (EMA)  and  the  hydroxy  methyl 
aniline  (HEMA)  moiety,  to  be  expressed 
as  acetochlor,  EMA  and  HEMA  and 
expressed  as  acetochlor  equivalents  in 
or  on  the  raw  agricultural  commodity 
field,  corn,  forage  at  3.0  part  per  million 
(ppm)  (5F4505);  com,  sweet,  grain 
(K+CHWHR)  at  0.05  ppm;  com,  sweet, 
fodder  at  1.0  ppm;  and  corn,  sweet, 
forage  at  1.4  ppm.  (6F4791).  PP  5F4505 
also  proposes  to  divide  40  CFR  180.470 
into  two  sections:  (a)  Specific  tolerances 
(containing  the  tolerances  for  field  com 
and  sweet  com)  and  (b)  Indirect  or 
inadvertent  tolerances  (containing  the 
tolerances  for  the  rotational  crops 
sorghum,  soybean,  wheat,  and 
nonanimal  grass  feeds).  PP  6F4791  also 
proposes  that  tolerances  be  established 
for  the  indirect  or  inadvertent  residues 
of  acetochlor  in  or  on  the  the  raw 
agricultural  commodities  when  present 
therein  as  a  result  of  the  application  of 
acetochlor  to  growing  crops  and  other 
nonfood  crops  as  follows:  nongrass 
animal  feeds,  forage  at  0.6  ppm  and 
nongrass  animal  feeds,  hay  at  1.0  ppm. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 


ived  pesticide  petitions 
^  the  establishment 
amend^ient  of  regulations  for 
pesticide  chemicals 
food  commodities 
■  108  of  the  Federal  Food, 
Con{estic  Act  (FFDCA),  21 
has  determined  that 
contain  data  or 
arding  the  elements  set 
408(d)(2);  however,  EPA 
e  ,'aluated  the  sufficiency 
data  at  this  time  or 
supports  p'-anting  of 
A  dditional  data  may  be 
beforelEPA  mles  on  the  petition. 


Environmer  tal  protection, 

commodities.  Feed 
additives.  Pesticides 
Reporting  and  recordkeeping 


7.  2000. 
istiption  Division,  Office  of 


Summaries  of  Petitions 

Petitioner  si  immaries  of  the  pesticide 
petitions  are  j  rinted  below  as  required 
by  section  40J  (d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  t$e  petitioners  and 
represent  the  i'iews  of  the  petitioners. 
EPA  is  publis  ling  the  petition 
summaries  ve  rbatim  without  editing 
them  in  any  vay.  The  petition  summary 
announces  thi »  availability  of  a 
description  o|  the  analytical  methods 
available  to  E  'A  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  ar  explanation  of  why  no 


such  method 


s  needed 


A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  acetochlor  has  been  studied  in  com 
and  soybeans.  The  major  metabolic 
pathways  are:  (i)  Uptake  of  soil 
metabolites  and  subsequent  metabolism, 
(ii)  uptake  of  acetochlor  followed  by 
oxidative  metabolism  and  conjugation, 
and  (iii)  uptake  of  acetochlor, 
conjugation  with  glutathione  and 
subsequent  catabolism.  Acetochlor  is 
completely  metabolized  in  plants  to 
produce  a  number  of  polar  metabolites. 
EPA  has  determined  Uiat  the  residues  of 
concern  are  those  which  contain  the 
EMA  and  HEMA. 


2.  Analytical  method.  An  adequate 
enforcement  method  for  residues  of 
acetochlor  in  crops  has  been  approved. 
Acetochlor  and  its  metabolites  are 
hydrolyzed  to  either  EMA  or  to  HEMA 
which  are  determined  by  GC-MSD  and 
expressed  as  acetochlor. 

3.  Magnitude  of  residues.  Field 
residue  trials  in  field  com  with 
acetochlor  were  conducted  in  32  plots 
in  8  states.  The  maximum  combined 
residues  (acetochlor  and  metabolites) 
were  2.52  ppm  in  com  forage,  0.217 
ppm  in  corn  fodder  and  <0.04  ppm  in 
com  grain. 

Fourteen  field  residue  trials  in  sweet 
com  with  acetochlor  were  conducted  in 
12  states.  The  maximum  combined 
residues  (acetochlor  and  metabolites) 
were  1.35  ppm  in  com  forage,  0.97  ppm 
in  com  fodder  and  <0.05  ppm  in  grain. 

Seventeen  rotational  crop  residue 
trials  were  conducted  in  1 7  states 
representing  the  top  com,  alfalfa  and 
clover  producing  regions  in  the  U.S.  The 
maximimi  combined  residue  (acetochlor 
and  metabolites)  in  alfalfa  forage  was 
0.540  ppm  and  the  maximum  alfdfa  hay 
residue  was  1.870  ppm.  The  maximum 
clover  forage  residue  was  0.567  ppm, 
the  maximum  clover  residue  was  1.244 
ppm. 

B.  Toxicological  Profile 

1 .  Acute  toxicity.  Acute  toxicology 
data  place  technical  acetochlor  in 
toxicity  category  III  for  eye  irritation, 
toxicity  category  III  for  acute  oral,  acute 
dermal,  and  acute  inhalation.  Technical 
acetochlor  is  in  category  IV  for  primary 
skin  irritation  and  it  is  a  skin  sensitizer. 

2.  Genotoxicty.  In  mutagenicity 
testing,  submitted  by  Monsanto, 
acetochlor  was  weakly  positive  in  the 
Chinese  hamster  ovary /hypoxanthine- 
guanine  phosphoribosyltransferase 
(CHO/HGPRT)  gene  mutation  assay  with 
and  without  activation  in  the  mouse 
lymphoma  assay.  Acetochlor  was 
negative  in  a  DNA  damage  repair  assay 
in  rat  hepatocytes,  a  Salmonella  assay, 
and  two  (2)  in  vivo  chromosomal 
aberration  studies. 

In  mutagenicity  tests  conducted  by 
ZENECA,  acetochlor  induced  a 
reproducible,  positive,  mutagenic 
response  in  strain  TA  1538  of 
Salmonella  typhimurium  with 
metabolic  activation  at  100  milligrams 
/plate  (mg/p)  (however,  this  was  less 
than  the  2X  background  mutation,  but 
was  significant  at  p  less  than  0.05). 
Significant  increases  in  number  of 
revertant  colonies  were  not  induced  in 
strains  TA  1535,  TA  1537,  TA98,  and 
TAIOO.  The  effect  in  strain  TA1538 
although  reproducible  in  the  first  study 
was  not  observed  in  a  more  extensive 
follow  up  study.  Acetochlor  was  not 
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clastogenic  in  a  mouse  micronucleus 
test  at  doses  tested  (898  and  1,436 
milligrams/kilograms  (mg/kg)  in  males; 
1,075  and  1,719  mg/kg  in  females). 
Acetochlor  was  clastogenic  in  cultured 
human  lymphocytes  both  in  the 
presence  and  absence  of  S9  mix  at  100 
mg/milliliters  (ml),  and  in  the  absence 
of  S9  mix  at  50  mg/ml.  It  has 
subsequently  been  shown  that  the 
chloroacetyl  substituent  on  acetochlor  is 
the  clastogenic  moeity,  however  two 
structurally  related  chemicals 
containing  this  moiety  have  been  shown 
to  be  non-carcinogens  as  defined  by  the 
USNfTP. 

Acetochlor  induced  a  weak  DNA 
repair  (meastu-ed  by  UDS)  in  rat 
hepatocytes  derived  from  animals 
exposed  in  vivo  at  2,000  mg/kg.  At  this 
dose  there  is  significant  hepatotoxicity 
(depletion  of  glutathione,  severe  liver 
necrosis  and  substantial  release  of 
hepatic  enzymes).  Acetochlor  was 
negative  in  the  unscheduled  DNA 
synthesis  (UDS)  assay  at  a  maximimi 
tolerated  dose  (MTD)  of  1,000  mg/kg.  In 
a  structural  chromosome  aberration 
study,  acetochlor  at  doses  1,000  and 
2,000  mg/kg  resulted  in  reduced 
pregnancy  incidence,  decreased 
implants  per  pregnancy  incidence, 
increased  preimplantion  loss,  and 
decreased  time  implant  per  pregnancy 
at  weeks  2,  3  and  4  of  this  study.  Early 
and  late  intrauterine  deaths  were  not 
affected  in  this  study.  The  Agency 
concluded  there  was  positive  evidence 
of  mutagenicity  at  the  mid-  and  high- 
dose  levels  in  this  study.  The 
Acetochlor  Registration  Partnership  has 
submitted  new  data  which  show  that 
there  were  no  mutagenic  effects  in  this 
study.  Acetochlor  was  negative  in  a 
DNA  damage  (comet)  assay  conducted 
using  nasal  tissue  derived  from  rats 
treated  with  a  supra-MTD  of  1,750  ppm 
of  acetochlor  in  the  diet  for  either  7  days 
or  18  weeks. 

3.  Reproductive  and  developmental 
toxicity.  In  a  developmental  study 
submitted  by  Monsanto,  with  rats  fed 
dosages  of  0,  50,  200,  and  400  mg/kg/ 
day,  acetochlor  did  not  induce 
developmental  toxicity  in  rats  up  to  400 
mg/kg/day,  the  highest  dose  tested 
(HDT).  The  maternal  no  observed 
adverse  effect  level  (NOAEL)  was  200 
mg/kg/day  based  on  matting  and/or 
staining  of  the  anogenital  region,  a 
decrease  in  mean  maternal  weight  gain 
during  the  treatment  period,  and  in 
adjusted  mean  weight  gain  on  gestation 
day  20  at  400  mg/kg/day  (HDT). 

in  a  developmental  study  submitted 
by  ZENECA  ,  with  rats  fed  dosages  of  0, 
40,  150,  and  600  mg/kg/day,  the 
developmental  NOAEL  was  150  mg/kg/ 
day  based  on  increased  resorptions. 


post-implantation  loss,  and  decrease  in 
mean  fetal  weight  at  600  mg/kg/day 
(HDT).  The  maternal  toxicity  NOAEL  for 
this  study  was  150  mg/kg/day  based  on 
animcds  sacrificed  moribund,  clinical 
observations,  and  decreased  body 
weight  gain  at  600  mg/kg/day  (HDT). 

In  a  developmental  study  submitted 
by  Monsanto,  with  rabbits  fed  dosages 
of  0. 15,  50,  and  190  mg/kg/day, 
acetochlor  did  not  induce 
developmental  toxicity  in  rabbits  up  to 
190  mg/kg/day  (HDT).  The  maternal 
toxicity  NOAEL  was  50  mg/kg/day 
based  on  loss  of  body  weight  during 
dosing  at  190  mg/kg/day  (HDT). 

In  a  developmental  study  submitted 
by  ZENECA,  with  rabbits  fed  dosages  of 
0,  30.  100,  and  300  mg/kg/day. 
acetochlor  did  not  induce  either 
maternal  or  developmental  toxicity  up 
to  300  mg/kg/day  (HDT). 

In  a  2-generation  reproduction  study 
submitted  by  Monsanto,  with  rats  fed 
dosages  of  0,  30.4,  74.1,  and  324.5  mg/ 
kg/day  (males)  or  0,  44.9.  130.1,  and 
441.5  mg/kg/day  (females),  the 
reproductive  NOAEL  was  30.4  mg/kg/ 
day  for  males  and  44.9  mg/kg/day  for 
females,  based  on  decreased  body 
weight  gain  of  F2b  pups  at  74.1  mg/kg/ 
day  for  males  and  130.1  mg/kg/day  for 
females.  A  NOAEL  for  systemic  effects 
was  not  established. 

In  a  2-generation  reproduction  study 
submitted  by  ZENECA.  with  rats  fed 
dosages  of  0, 1.6.  21.  and  160  mg/kg/ 
day.  the  reproductive  NOAEL  was  21 
mg/kg/day  based  on  significant 
reductions  in  pup  weight  at  lactational 
day  21  and  total  body  weight  gain 
during  lactation  at  160  mg/kg/day 
(HDT).  The  parental  NOAEL  was  21  mg/ 
kg/day  based  on  reductions  in  body 
weight,  accompanied  by  slight 
reductions  in  food  consumption  and 
significant  increases  in  relative  organ 
weights  at  160  mg/kg/day  (HDT). 

Conclusion.  Acetochlor  is  not 
considered  to  be  a  material  that  causes 
developmental  or  reproductive  toxicity. 
The  lowest  NOAEL  for  fetotoxicity  was 
21  mg/kg/day  in  a  2-generation 
reproduction  study  and  the  lowest 
NOAEL  for  fetotoxicity  in  a 
developmental  study  was  150  mg/kg/ 
day. 

4.  Suhchronic  toxicity.  A  3-month 
feeding  study  submitted  by  Monsanto 
with  rats  fed  dosages  of  0.  40. 100,  and 
300  mg/kg/day  resulted  in  a  NOAEL  of 
40  mg/kg/day  based  on  loss  of  body 
weight  and  decreased  food  consumption 
at  100  mg/kg/day. 

A  3-week  dermal  study  submitted  by 
Monsanto  with  rabbits  fed  dosages  of  0, 
100.  400.  and  1.200  mg/kg/day  resulted 
in  a  NOAEL  for  systemic  effects  of  400 
mg/kg/day  based  on  mortality  and 


decreased  body  weight  at  1.200  mg/kg/ 
day.  (HDT).  The  lowest  effect  level 
(LEL)  for  dermal  irritation  was  100  mg/ 
kg  lowest  dose  tested  (LDT).  A  NOAEL 
for  dermal  irritation  was  not 
established. 

A  3-week  dermal  study  submitted  by 
ZENECA  with  rats  fed  dosages  of  0.1, 
1.0.  10.  or  100  mg/kg/day  resulted  in 
minimal  to  mild  skin  irritation  after  21 
days.  Signs  of  systemic  toxicity  were  not 
apparent  at  any  level.  Higher  doses  were 
not  possible  because  of  severe  dermal 
toxicity  at  higher  doses. 

5.  chronic  toxicity.  In  a  1-year 
feeding  study  submitted  by  Monsanto, 
with  dogs  fed  dosages  of  0,  4.  12,  and 
40  mg/kg/day,  the  NOAEL  was  12  mg/ 
kg/day  based  on  decreased  body  weight 
gains  in  males,  decreased  terminal  body 
weight  in  females,  testicular  atrophy 
with  accompanying  decreases  in 
absolute  and  relative  testicular  weight, 
increase  in  relative  Uver  weights  in  male 
and  females,  and  clinical  chemistry 
changes  at  40  mg/kg/day  (HDT). 

In  a  1-year  feeding  study  submitted 
by  ZENECA,  with  dogs  fed  dosages  of  0, 
2,  10,  and  50  mg/kg/day,  the  NOAEL 
was  2  mg/kg/day  based  on  increased 
salivation,  ornithine  carbamyl 
transferase,  and  triglyceride  values 
accompanied  by  decreased  blood 
glucose  levels  and  liver  glycogen  levels 
at  10  mg/kg/day.  Interstitial  nephritis, 
tubular  degeneration  of  the  testes  and 
hypospermia  were  reported. 

In  a  chronic  feeding/carcinogenicity 
study  submitted  by  Monsanto,  in  which 
rats  were  fed  dose  levels  of  0,  22.  69, 
and  250  mg/kg/day,  a  NOAEL  for 
chronic  effects  was  not  established. 

In  a  repeat  chronic  feeding/ 
carcinogenicity  study  submitted  by 
Monsanto,  in  which  rats  were  fed  dose 
levels  of  0,  2, 10,  and  50  mg/kg/day,  the 
NOAEL  for  chronic  effects  was  10  mg/ 
kg/day. 

In  a  chronic  feeding/carcinogenicity 
study  submitted  by  ZENECA,  in  which 
rats  were  fed  dose  levels  of  0,  0.8,  7.9, 
and  79.6  mg/kg/day,  the  NOAEL  for 
chronic  effects  was  7.9  mg/kg/day. 

Conclusion.  The  lowest  NOAEL  for 
chronic  effects  in  dogs  was  2  mg/kg/day 
and  the  lowest  NOAEL  for  chronic 
effects  in  rats  was  7.9  mg/kg/day.  EPA 
has  established  the  Reference  Dose  (RfD) 
for  acetochlor  at  0.02  mg/kg/day  based 
on  the  2.0  mg/kg/day  NOAEL  in  the 
ZENECA  dog  study  and  the  application 
of  a  100-fold  safety  factor. 

In  a  chronic  feeding/carcinogenicity 
study  submitted  by  Monsanto  with  mice 
fed  dosages  of  0,  75,  225,  and  750  mg/ 
kg/day  (high  dose  determined  to  be  973 
mg/kg/day  by  the  ARP)  carcinogenic 
effects  noted  included  increased 
incidence  of  liver  carcinomas  in  high- 
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dose  males,  tot;  1  lung  tumors  in  females 
at  all  dose  levefc,  carcinomas  of  lungs  in 
females  fed  75  i  ud  750  (973)  mg/kg/day, 
uterine  histioc)  tic  sarcomas  in  females 
at  all  dose  level  s,  and  total  benign 
ovarian  tumors  in  mid-dose  females. 
Other  dose-rela  ed  changes  included:  (1) 
Increased  morti  lity  and  decreased  mean 
body  weights  ii  both  high-dose  males 
and  females,  (2  decreased  red  blood 
cell  count,  hematocrit,  and  hemoglobin 
in  high-dose  fei  nales  at  terminal 
sacrifice,  (3)  im  reased  white  blood 
count  in  high-c  Dse  males  at  terminal 
sacrifice,  (4)  im  Teased  platelet  count  in 
mid-and  high-c  ose  females  at  terminal 
sacrifice,  (5)  in  ireased  mean  liver 
weight  and  live  r-to-body-weight  ratios 
at  study  termin  ition  in  all  dose  groups 
of  males  and  in  high-dose  females; 
increased  abso  ute  and  relative  kidney 
weights  in  all  c  ose  groups  of  males  at 
termination;  in  :reased  absolute  and 
relative  adrena  weights  in  all  groups  of 
males  and  in  h  gh-dose  females  at  study 
termination;  ar  d  (6)  increased 
interstitial  nep  iritis  in  high-dose  males 
and  females. 

In  a  chronic  eeding/carcinogenicity 
study  submitte  i  by  ZENECA  with  mice 
fed  dosages  0,    .1,  11,  and  116  mg/kg/ 
day  in  males  ai  id  0,  1.4, 13,  and  135  mg/ 
kg/day  in  fema  es,  carcinogenic  effects 
noted  includec  an  increase  in 
pulmonary  ade  noma  in  both  male  and 
females  at  the  !  ligh  dose.  Pulmonary 
tumors  were  c(  nfirmed  as  adenomas  or 
carcinomas  of  he  lung  parenchyma  and 
were  all  of  the  ilveolar  type.  The 
NOAEL  for  sys  temic  toxicity  in  females 
was  13  mg/kg/  lay  based  on  a  significant 
increase  in  ant  jrior  polar  vacuoles  in 
the  lens  of  the  ;ye  at  135  mg/kg/day. 

In  a  chronic  eeding/carcinogenicity 
study  submitte  d  by  Monsanto,  with  rats 
fed  dosages  of  D,  22.  69,  and  250  mg/kg/ 
day  (males)  or  3.  30,  93.  and  343  mg/kg/ 
day  (females),  :arcinogenic  effects  noted 
at  250  (highest  dose  determined  to  be 
297  mg/kg/da> )  mg/kg/day  in  males  and 
343  mg/kg/da\  in  females  included 
hepatocellular  carcinoma  in  both  sexes 
and  thyroid  fo  licular  cell  adenoma  in 
males.  Nasal  p  ipillary  adenomas  were 
noted  in  male  -ats  at  69  mg/kg/day  and 
above  and  in  f  (males  at  93  mg/kg/day. 
A  NOAEL  for  i  ihronic  effects  was  not 
established. 

In  a  repeat  c  ironic  feeding/ 
carcinogenicit  r  study  submitted  by 
Monsanto,  in  i  ats  fed  dosages  of  0,  2,  10, 
and  50  mg/kg/day  oncogenic  effects 
noted  at  50  mj  /kg/day  (HDT)  included 
neoplastic  noc  ules  of  the  liver, 
follicular  ader  oma/cystadenoma  of  the 
thyroids  and  f  apillary  edema  of  the 
mucosa  of  the  nose/turbinates  in  high 
dose  animals.  The  NOAEL  for  chronic 
effects  was  10  mg/kg/day  based  on 


decreased  body  weights  and  body 
weight  gain  in  both  sexes,  high 
cholesterol  levels  in  males,  increased 
absolute  and  relative  kidney  and  liver 
weight  in  males,  and  increased 
testicular  weights  at  50  mg/kg/day 
(HDT). 

In  a  2-year  chronic  feeding/ 
carcinogenicity  study  submitted  by 
ZENECA,  with  rats  fed  dosages  of  0,  0.8, 
7.9,  and  79.6  rag/kg/day.  carcinogenic     . 
effects  noted  at  79.6  mg/kg/day  (HDT) 
included  a  significant  increase  in  nasal 
epithelial  adenomas  and  thyroid 
follicular  cell  adenomas  in  both  sexes  at 
79.6  mg/kg/day.  Also,  at  that  dose  nasal 
carcinoma  was  present  in  two  males  and 
one  female  rat  at  this  dose.  Rare  tumors 
in  the  form  of  benign  chondroma  of  the 
femur  and  basal  cell  tumor  of  the 
stomach  were  also  observed  at  79.6  mg/ 
kg/day.  The  systemic  NOEL  was  7.9  mg/ 
kg/day  based  on  decreased  body  weight 
gain,  decreased  food  efficiency, 
increased  organ  to  body  weight  ratios, 
increased  plasma  GGT  and  cholesterol 
at  79.6  mg/kg/day  (HDT). 

Conclusions.  Three  oncogenicity 
studies  have  been  conducted  with 
acetochlor  in  rats  and  two  have  been 
conducted  in  mice.  In  rats,  increased 
incidences  of  tumors  in  nasal,  thjToid 
and  liver  tissues  were  found  only  at 
dose  levels  equal  to  or  exceeding  the 
MTD.  Liver  tumors  were  found  in  only 
one  rat  study  and  at  the  highest  dose 
tested  (297mg/kg/day),  a  dose  which 
greatly  exceeded  the  MTD.  The  nasal 
tumors,  found  only  at  and  above  the 
MTD.  are  the  only  biologically  relevant 
and  reproducible  oncogenic  effect  in 
rats. 

In  mice,  increased  incidences  of 
tumors  in  liver,  lung,  and  uterine  tissues 
were  observed.  The  liver  tumors  were 
observed  only  in  one  study,  at  the  HDT 
(973mg/kg/day)  a  dose  which  greatly 
exceeded  the  MTD  as  evidenced  by 
increased  mortality  of  approximately 
90%.  The  lung  tumors  and  uterine 
histiocytic  sarcomas  were  observed  in 
all  treated  female  groups  in  one  study, 
but  there  was  no  dose-response 
relationship  which  makes  the 
relationship  to  treatment  and  relevance 
equivocal.  Lung  tumors  occurred  only 
in  high  dose  animals  in  the  second 
mouse  study  and  their  incidence  rate 
was  within  the  historical  control  range 
for  the  laboratory.  The  rat  and  mouse 
liver  tumors  and  the  mouse  lung  and 
histiocytic  sarcomas  have  been 
subjected  to  an  independent  pathology 
peer  review. 

Overall,  the  only  clear  oncogenic 
responses  in  rats  or  mice  are  found  only 
at  high  dose  levels  at  or  above  the  MTD. 
This  suggests  that  such  tumors  are  not 
produced  by  genotoxic  mechanisms,  but 


by  other  threshold-dependent 
mechanisms.  The  weight  of  the 
evidence  of  all  the  genotoxicity  studies 
conducted  with  acetochlor  also  supports 
the  conclusion  that  tumor  formation  is 
not  driven  by  genotoxic  mechanisms. 
An  overview  of  the  genotoxicity  studies 
with  acetochlor  has  been  reported  by 
Ashby,  et  al.  in  Human  and 
Experimental  Toxicology,  15,  702.  1996 
(EPA  MRID  NO.  44069503). 

Mechanistic  studies  with  alachlor,  a 
structural  analog  of  acetochlor  which 
produces  the  same  nasal  and  thyroid 
tumors  in  the  rat,  provide  additional 
evidence  that  rodent  timiors  incident  to 
acetanilide  dosing  are  produced  by 
indirect  threshold  mechanisms  that  aie 
unique  to  the  rat  and  not  relevant  to 
humans  under  realistic  exposure  levels. 
The  Acetochlor  Registration  Partnership 
(ARP)  has  conducted  and  submitted  a 
number  of  studies  on  the  mechanism  of 
tumor  formation  with  acetochlor.  The 
ARP  believes  these  studies  establish  the 
basis  for  the  use  of  a  Margin  of  Exposure 
(MOE)  for  the  cancer  risk  assessment  for 
acetochlor. 

6.  Animal  metabolism.  The 
metabolism  of  acetochlor  has  been 
studied  in  goats,  laying  hens  and  rats. 
EPA  has  concluded  that  the  nature  of 
the  residue  in  ruminants  and  poultry  are 
adequately  understood  and  the  residue 
of  concern  is  the  seune  as  that  in  corn. 

7.  Metabolite  toxicology.  EPA  has 
determined  that  the  residues  of  concern 
are  those  which  contain  the  EMA  and 
HEMA. 

8.  Endocrine  disruption.  Acetochlor  is 
not  a  member  of  a  class  of  chemicals 
associated  with  direct  adverse  effects  on 
the  endocrine  system.  The  subchronic, 
chronic,  developmental  and 
reproductive  studies  with  acetochlor 
satisfy  the  present  data  requirements, 
and  they  have  measured  many  toxic 
endpoints  which  are  sensitive  to 
endocrine-modulation  activity. 
Acetochlor  has  not  produced  effects  in 
these  toxicity  studies  that  can  be  related 
to  direct  interference  with  female  or 
male  endocrine  systems. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  The  nature  of  the 
residue  in  plants  and  animals  is 
understood.  Acetochlor  metabolizes 
extensively  to  yield  a  number  of  polar 
metabolites.  Tolerances  have  been 
established  at  40  CFR  180.470  for  raw 
agricultural  commodities  of  field  corn 
and  indirect  or  inadvertent  residues  in 
or  on  sorghum,  soybean  and  wheat.  The 
tolerances  are  combined  acetochlor,  and 
metabolites  that  contain  the  EMA  and 
HEMA  moieties  expressed  as  acetochlor. 
No  tolerances  have  been  established  for 
livestock  commodities  because  there  is 
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no  reasonable  expectation  of  finite 
residues  based  on  the  results  of 
exaggerated  rate  feeding  studies. 

i.  Food — a.  Acute.  An  acute  dietary 
analysis  was  performed  based  on  the 
EPA  selected  acute  NOAEL  of  150  mg/ 
kg/day  for  developmental  toxicity.  The 
results  of  this  analysis  produced  MOEs 
of  greater  than  70,000  for  all  23 
subgroups  of  the  U.S.  population.  The 
most  highly  exposed  subgroup,  non- 
nursing  infants,  has  a  MOE  of  77,000. 
EPA  generally  considers  MOEs  of 
greater  than  100  to  provide  adequate 
acute  dietary  safety.  Therefore,  this 
evaluation  demonstrates  that  acetochlor 
does  not  represent  an  acute  dietary 
concern. 

b.  Chronic.  The  theoretical  maximum 
residue  contribution  (TMRC)  for  the 
general  U.S.  population  from  all 
established  uses  combined  with  the 
proposed  tolerance  on  com  forage  is 
1.11  X  10^  mg/kg/day.  For  non-nursing 
infants  less  than  1  year  old,  the  most 
highly  exposed  subgroup,  the  TMRC  is 
3.24  X  10-^  mg/kg/day.  The  TMRC  is 
calcidated  assuming  that  all  of  the  com 
crop  is  treated  with  acetochlor,  that  all 
crop  commodities  bear  tolerance-level 
residues,  and  that  all  rotation  crops  are 
grown  in  soil  treated  with  acetochlor 
and  thus  all  rotation  crop  commodities 
have  tolerance  level  residues.  A  refined 
dietary  exposure  estimate,  based  on 
30%  of  corn  acres  treated,  actual 
maximum  residues  found  in  crop 
commodities,  and  reduction  of  residues 
in  some  processed  commodities  was 
calculated  for  the  same  population 
groups.  The  refined  and  more  accurate 
exposure  estimate,  called  the 
Anticipated  Residue  Contribution 
(ARC),  is  1.0  X  lO-**  for  the  U.S.  general 
population  and  2.7  x  10''  for  non- 
nursing  infants.  The  TMRC  represents 
only  0.55%  of  the  RfD  for  the  general 
population.  The  ARC  represents  only 
0.05%  of  the  RfD. 

ii.  Drinking  water.  Acetochlor  is  not 
registered  for  direct  application  to 
bodies  of  water.  Seasonal  nm-off  from 
treated  fields  can  be  transported  to 
surface  water.  Since  March  1995,  the 
ARP  has  been  monitoring  drinking 
water  fi-om  1 75  community  water 
systems  (CWSs)  which  take  their  water 
supplies  fi-om  siu-face  water  sources. 
The  175  CWSs  take  water  from 
watersheds  of  all  sizes  in  major 
acetochlor  use  areas  but  primarily  from 
small  watersheds  located  in  areas  of 
high-intensity  com  production.  Water 
samples  taken  every  2  weeks  from  mid 
March  through  early  September  fi-om 
each  CWS  are  analyzed  for  acetochlor. 
The  results  to  date  show  that  acetochlor 
was  non-detected  in  about  80%  of  all 
individual  samples  of  drinking  water, 


with  peak  concentrations  occurring 
mainly  in  May  and  June,  the  peak  use 
season  for  acetochlor.  Only  about  10% 
of  the  participating  CWSs  had  time- 
weighted  annualized  mean 
concentrations  (AMC)  above  0.1  parts 
per  billion  (ppb).  There  were  no  CWSs 
that  had  AMCs  exceeding  2  ppb,  the 
annual  AMC  limit  set  for  acetochlor  in 
the  EPA-ARP  registration  agreement. 

Although  acetochlor  is  not  expected 
to  leach  through  most  agricultm-al  soils, 
there  is  a  potential  for  limited  ground 
water  contamination  in  areas  of  highly 
permeable  soils.  To  address  this 
possibility,  acetochlor  products  are 
labeled  to  prohibit  use  in  fields  where 
the  depth  to  ground  water  is'less  than 
30  feet  and  where  the  soils  are  "sands" 
with  less  than  3%  organic  matter; 
"loamy  sands"  with  less  than  2% 
organic  matter;  or  "sandy  loams"  with 
less  than  1%  organic  matter.  However, 
shallow  ground  water  contamination 
can  also  result  fi'om  misuse,  improper 
well  construction  and  the  povement  of 
siu^ace  water  into  direct  conduits  to 
ground  water.  The  ARP  has  been 
conducting  a  groimd  water  monitoring 
(GWM)  program  consisting  of  1 75  wells 
immediately  adjacent  to  acetochlor 
treated  fields  since  1995.  The  wells  are 
located  in  a  variety  of  soil  types  to  cover 
the  range  fi'om  light  permeable  soils  to 
heavy  less  vulnerable  soils,  reflecting 
the  soils  on  which  com  is  grown  in  the 
seven  major  corn-producing  states.  The 
ARP  GWM  wells  are  agricultural 
monitoring  wells  and  do  not  adequately 
represent  the  drinking  water  wells 
across  the  entire  country.  Therefore, 
sporadic  detections  at  very  low  levels 
cannot  be  extrapolated  to  provide 
accurate  estimates  of  acetochlor  in 
drinking  water  derived  fi'om  ground 
water.  A  series  of  eight  Prospective 
Ground  Water  (PGW)  studies  are  being 
conducted  by  the  ARP  to  monitor  the 
movement  of  acetochlor  to  ground  water 
under  intensively  instrumented  fields, 
across  a  range  of  soil  textures.  Two 
studies  initiated  during  1995  are  nearing 
completion  and  neither  show  any 
indication  of  acetochlor  movement. 
Four  studies  commenced  during  1996 
and  continue  to  show  no  acetochlor 
ground  water  contamination.  Traces  of 
acetochlor  were  detected  at  one  of  these 
sites  at  one  sampling  interval,  soon  after 
application.  The  residues  were 
extremely  low  (0.06  ppb)  and  had 
dissipated  by  the  next  sampling 
interval. 

The  conditions  of  the  registration  of 
acetochlor  include  cancellation  triggers 
based  on  detection  scenarios  in  the 
Surface  Water  Monitoring  Program,  the 
Ground  Water  Monitoring  Program  and 
the  Prospective  Ground  Water  Program 


that  will  preclude  any  significant, 
widespread  contamination  of  drinking 
water. 

For  the  purpose  of  chronic  risk 
assessment,  a  level  of  0.1  ppb  seems  to 
represent  a  reasonable,  upper-bound 
level  for  acetochlor  in  driiiking  water. 
Based  on  0.1  ppb  in  the  water  and  an 
assumed  water  consumption  of  2  liters 
per  day  for  an  adult  weighing  70  kg,  the 
upper  bound  exposures  would  be  2.9  x 
10^  mg/kg/day. 

For  thp  purpose  of  assessing  short 
term  risk,  a  level  of  2  ppb,  the  probable 
MCL,  represents  a  reasonably 
conservative,  upper  bound  level  for 
acetochlor  in  drinking  water.  Based  on 
2  ppb  in  the  water  and  an  assumed 
water  consumption  of  2  liters  per  day 
for  an  adult  weighing  70  kg  and  1  liter 
per  day  for  a  child  weighing  10  kg,  the 
short-term  exposure  for  the  adult  would 
be  5.7  X  lO-**  mg/kg/day  and  for  the 
child,  2.0  X  10^  mg/kg/day. 

2.  Non-dietary  exposure.  Acetochlor 
is  not  registered  for  any  use  which 
would  result  in  non-occupational,  non- 
"dietary  exposure  for  the  general 
population.  Acetochlor  is  registered  for 
use  on  corn,  a  commercial  crop  which 
is  grown  in  fields  remote  fi'om  public- 
use  areas.  Acetochlor  products  are 
Restricted  Use,  for  use  only  by  Certified 
Applicators  which  means  the  general 
public  cannot  buy  or  use  acetochlor. 

D.  Cumulative  Effects 

Toxicological  testing  of  the 
chloroacetamide  herbicide  family  in 
animals  with  high  doses  has  produced 
a  number  of  observed  effects.  Certain 
effects  in  some  tissues  are  observed  in 
two,  three,  or  four  members  of  the 
family,  but  there  is  no  single  effect  that 
represents  conclusive  evidence  of  a 
common  mechanism  of  toxicity  existing 
throughout  the  chloroacetamide  family. 

EPA  has  not  established  procedures 
for  determining  when  pesticides  share  a 
common  toxic  mechanism,  or  provided 
a  definition  of  "concurrent  exposure." 
At  this  time  there  is  no  established 
procedure  for  risk  assessment  of 
pesticides  which  may  have  a  common 
mechanism  by  may  differ  in  potency 
and  exposure.  Following  an  EPA 
proposal  to  the  FIFRA  Scientific 
Advisory  Panel  meeting  on  March  20. 
1997  (Docket  No.  OPP-00466)  that  nasal 
tumors  in  alachlor,  acetochlor, 
butachlor,  and  perhaps  metolachlor  may 
be  formed  by  a  common  toxic 
mechanism,  Monsanto  Company  has 
derived  an  equation  to  calculate  a  MOE 
for  the  combined,  concurrent  exposure 
to  multiple  chloroacetamide  herbicides 
that  may  share  a  common  mechanism 
for  nasal  tumors.  The  mechanism  is 
thought  to  be  metabolic  production  of 
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an  electrophilic  3,5-dialkyl- 
benzoquinone-'  i-imine  (DABQI)  or 
similar  compounds  at  sufficient  levels 
to  cause  cytoto::icity,  proliferation  of 
nasal  cells  and  leoplasms  in  nasal 
tissues.  The  eqi  lation,  as  presented  in 
"Summary  Information  and  Assessment 
as  Required  for  the  Reregistration  of 
Alachlor  by  the  Food  Quality  Protection 
Act  of  1996"  l\  RID  44252200]  is: 

MOE=l+{[ala-i-[ala)io)  + 
([ChlorlWChlarl])  + 
(lChlor2]+(Chlar2)io)  + 
([Chlor3)+[Chlor3lio)  +  Etc 

In  which,  (Q  lorX]  represents  the 
Aggregate  Exposure  to  each  individual 
chloroacetamide  herbicide  which  shares 
the  conunon  m<  chanism  with  alachlor 
(ala),  and  [Chlo  -X]  lo^  represents  the 
toxicological  d(  se  of  that  same 
herbicide  whic!  i  produced  a  measurable 
(10%)  increase  in  tiunors  in  tested 
animals  (i.e.,  thj  EDio).  This  equation 


gives  the  cumu 
theEDioand  is 


ative  MOE  relative  to 
I  valid  assuming 
approximately  i  :onstant  relative 
potencies  amor  g  the  chloroacetamides 

ow  the  ED  10.  Since  the 
ED  10  will  almost  always  exceed  the 
NOAEL,  this  M  3E  will  be  smaller  than 
the  NOAEL-bas  id  MOE. 

The  ARP  ado  sts  this  equation  for  the 
purpose  of  the  (  umulative  risk 
assessment  for  ( :hloroacetamides  and  to 
show  that  aceto  [;hlor  uses  meet  the 

of  reasonable  certainty 
of  no  harm  evei  i  if  a  common 
mechanism  of  t  jxicity  is  presumed  to 
exist  for  severa  chloroacetamides. 


E.  Safety  Deten  lination 
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is  26  mg/kg/day,  the  NOAEL  for  nasal 
tumors  in  the  rat.  Comparison  of  the 
aggregate  exposing  estimate  of  1.29  x 
10-'  mg/kg/day  to  the  26  mg/kg/day 
cancer  endpoint  gives  a  MOE  (relative  to 
this  minimum  NOAEL)  of  2,015.504. 
The  margins  of  safety  for  short-term 
exposure,  chronic  exposure  and 
carcinogenicity  are  all  adequate  and 
support  the  conclusion  that  there  is  a 
reasonable  certainty  of  no  harm 
resulting  from  the  established  and 
proposed  uses  of  acetochlor. 

ii.  U.S.  general  population — 
acetamides  common  nasal  mechanism. 
The  Aggregate  Exposure  (chronic) 
estimate  for  acetochlor  is  given  above  as 
1.29  x  10-5  mg/kg/day.  Using  Aggregate 
Exposure  estimates  and  EDio  derived  by 
Monsanto  for  alachlor,  butachlor  and, 
metolachlor,  and  this  refined  Aggregate 
Exposure  estimate  for  acetochlor,  the 
Common  Mechanism  MOE  for  all  foiu- 
pesticides  was  calculated. 

Because  some  of  these  active 
ingredients  have  more  than  one  chronic 
rat  study.  MOE  EDio  was  calculated 
using  the  lowest  or  worst  case  EDio's. 
(The  lowest  EDio's  were  8.5  mg/kg/day 
for  alachlor,  40.7  mg/kg/day  for 
acetochlor  and  85.1  mg/kg/day  for 
butachlor.  For  metolachlor  there  were 
insufficient  data  to  estimate  an  EDio  and 
a  worst-case  value  of  150  mg/kg/day 
was  used.  The  aggregate  exposure 
estimates  used  for  alachlor,  butachlor, 
and  metolachlor  were  1.7  x  10  **,  5.2  x 
10-^,  and  2.1  x  10-^  mg/kg/day, 
respectively.)  The  Combined 
Mechanism  MOE  relative  to  the  EDio 
was  268596.  This  MOE  is  sufficiently 
large  to  demonstrate  that  there  is  a 
reasonable  certainty  of  no  harm  from 
cumulative  exposure  to  these 
chloroacetamides  even  if  they  are 
considered  to  share  a  common  toxic 
mechanism. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
acetochlor,  EPA  considers  data  from 
developmental  studies  in  the  rat  and  the 
rabbit  and  a  2-generation  reproduction 
study  in  the  rat.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  from  pesticide 
exposure  to  female  test  animals. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  data  on  systemic  toxicity  and 
the  survival,  growth  and  development  of 
the  offspring. 

Based  on  the  current  toxicological 
data  requirements,  the  acetochlor  data 
base  is  complete  and  sufficient  for 
assessing  prenatal  and  postnatal  effects 


on  children.  There  are  two 
developmental  studies  with  acetochlor 
in  both  the  rat  and  the  rabbit  and  there 
are  two  reproduction  studies  in  the  rat. 
In  the  four  developmental  studies  and 
two  reproduction  studies  with 
acetochlor.  the  fetal  NOAEL's  were 
either  equal  to  or  higher  than  the 
maternal  (systemic)  NOAEL's, 
indicating  diat  there  is  no  increased 
sensitivity  for  offspring.  The  NOAEL  of 
2  mg/kg/day  in  the  dog  study  which  was 
used  to  establish  the  RfD  is  lower  than 
the  lowest  developmental  NOAEL  by  a 
factor  of  75,  and  lower  than  the  lowest 
reproductive  NOAEL  by  a  factor  of  10, 
suggesting  that  the  RfD  is  appropriate 
for  assessing  aggregate  risk  to  infants 
and  children.  The  results  of  the 
acetochlor  testing  establishes  that  there 
is  reasonable  certainty  of  no  harm  to 
infants  and  children  from  the  proposed 
uses  of  acetochlor. 

The  upper  bound  Aggregate  Exposure 
for  infants  or  children  is  2.27  x  10^  mg/ 
kg/day,  representing  the  combination  of 
dietary  exposure  for  non-nursing  infants  ^ 
less  than  1  year  old  (the  most  highly 
exposed  subgroup)  with  potential  short- 
term  exposure  to  drinking  water 
containing  2.0  ppb  acetochlor.  This 
potential  short-term  exposure  provides  a 
margin  of  safety  of  660,793  when 
compared  to  the  toxicological  reference 
point  of  150  mg/kg/day  for  acute  dietary 
exposures.  Chronic  exposure  at  this 
level  would  utilize  only  1.1%  of  the 
RfD.  EPA  generally  has  no  concern 
about  chronic  exposiues  that  utilize  less 
than  100%  of  the  RfD.  Cancer  risk 
assessment  for  children  is  considered  to 
be  included  in  the  adult  assessment 
because  of  the  long  induction  period  for 
carcinogenic  effects.  The  cumulative 
risk  assessment  for  chloroacetamides  is 
based  on  the  proposed  common 
mechanism  for  induction  of  nasal 
tumors,  a  process  requiring  a  long 
dosing  period.  Therefore,  the  data 
presented  support  the  conclusion  that 
there  is  a  reasonable  certainty  of  no 
harm  to  infants  or  children  will  result 
from  the  established  and  proposed  uses 
for  acetochlor. 

F.  International  Tolerances 

There  are  no  Codex  Alimentaritis 
Commission  (CODEX)  Maximum 
Residue  Levels  established  for  residues 
of  acetochlor  on  agricultural 
commodities. 

n.  Interregional  Research  Project 
Number  4 

9E6025 

EPA  has  received  a  pesticide  petition 
(9E6025)  from  the  Interregional  Project 
Number  4  (IR-4),  New  Jersey 
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Agricultural  Experiment  Station, 
Rutgers  University,  New  Brunswick, 
New  Jersey  08903  proposing,  pursuant 
to  section  408(d)  of  the  FFDCA,  21 
U.S.C.  346a{d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  pyridate,  0-(6-chloro-3- 
phenyl-4-pyridazinyl)-S-octyl 
carbonothioate  and  its  metabolite  6- 
chloro-3-phenyl-pyridazine-4-ol  (known 
as  SAN  1367),  and  conjugates  of  SAN 
1367  in  or  on  the  raw  agricultiu'al 
commodities  peppermint  tops  and 
spearmint  tops  at  0.20  parts  per  million 
(ppm).  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition.  This  summary  was  prepared  by 
Novartis  Crop  Protection,  Inc., 
Greensboro,  NC,  27419. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  pyridate  in  plants  is  well  understood 
based  on  studies  with  broccoli,  com, 
and  peanut.  Pyridate  is  rapidly  broken 
down  by  hydrolysis  to  its  major 
degraded,  SAN  1367.  The  SAN  1367 
metabolite  is  further  conjugated  to 
glucoside  and  degraded. 

2.  Analytical  method.  The  proposed 
analytical  method  is  "Method  of 
Analysis  of  Determination  of  Residues 
of  Pyridate  and  its  Metabolites  CL  9673 
and  Conjugated  CL  9673  in  Plant 
Materials." 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Results  of  a  rat  acute 
oral  study  showed  a  lethal  dose  (IJDlso 
of  4,690  mg/body  weight  (bwt)/day 
(5,993  mg/kg  in  males  and  3,544  mg/kg 
in  females). 

In  a  rat  acute  dermal  study,  the  LDso 
was  shown  to  be  >  2,000  mg/kg.  A  rat 
acute  inhalation  study  yielded  a  LD50  > 
4.37  mg/milliliter  (ml). 

Results  of  a  primary  eye  irritation 
study  in  the  rabbit  indicated  that 
pyridate  is  a  mild  irritant. 

A  primary  dennal  irritation  study 
showed  pyridate  to  be  a  moderate  skin 
irritant,  whereas,  a  dermal  sensitization 
study  indicated  it  is  a  sensitizer. 

2.  Genotoxicity.  Pyridate  was  tested  in 
the  Ames  test,  mouse  micronucleus 
assay,  chromosome  aberration  assay 
with  Chinese  hamster  ovary  cells  (CHO), 
the  REC  assay,  and  rat  hepatocyte 
imscheduled  DNA  synthesis  assay. 
Results  were  negative  for  mutagenicity 
and  chromosome  aberrations. 


3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
in  the  rat  dosed  at  0,  55,  165,  400,  or  495 
mg/kg/day  showed  a  maternal  no 
observed  adverse  effect  level  (NOAEL) 
of  165  mg/kg/day,  and  a  developmental 
NOAEL  >  495  mg/kg/day. 

A  developmental  toxicity  study  in  the 
rabbit  with  doses  of  0,  150,  300,  or  600 
mg/kg/day  showed  a  maternal  NOAEL 
of  300  mg/kg/day  and  a  developmental 
NOAEL  >  600  mg/kg/day. 

Results  of  a  multi-generational 
reproduction  study  with  rats  dosed  at  0, 
2.2, 10.8,  or  67.5  mg/kg/day  showed  a 
NOAEL  of  10.8  mg/kg/day  for  maternal 
and  developmental  toxicity. 

4.  Subchronic  toxicity.  Results  of  a 
21-day  denned  study  showed  a  NOAEL 
>  1 ,000  mg/kg.  A  90--day  feeding  study 
in  rats  dosed  at  0,  62.5,  177,  and  500 
mg/kg/day  showed  a  NOAEL  of  62.5 
mg/kg/day.  No  neuropathological  effects 
were  found. 

A  90-day  feeding  study  in  dogs  with 
doses  of  0,  20,  60,  or  200  mg/kg/day 
showed  a  NOAEL  of  20  mg/kg/day. 
Slight  degenerative  myelopathy  in  the 
peripheral  nerves  was  observed  at  the 
highest  dose  level,  which  is  much 
higher  than  the  NOAEL  and  the 
expected  exposure  from  field  use. 

5.  Chronic  toxicity.  A  1-year  feeding 
study  in  dogs  was  conducted  with  doses 
of  0,  5,  20  or  60  mg/kg/day  for  34  weeks. 
After  week  34,  the  doses  were  increased 
to  30, 100,  or  150  mg/kg/day  because  no 
toxic  effects  were  evident  at  the  lower 
doses.  The  final  results  showed  a 
systemic  NOAEL  of  20  me/kg/day. 

A  lifespan  (121  week)  cnronic/ 
carcinogenicity  study  in  rats  treated 
with  analytical  levels  of  0,  2.2, 10.8,  or 
67.5  mg/kg/day  (equivalent  to  0,  48, 
240,  or  1,500  ppm)  showed  a  systemic 
NOAEL  of  10.8  mg/kg/day  (240  ppm) 
based  on  body  weight  depression.  No 
carcinogenic  potential  was  observed. 

In  an  18-month  carcinogenicity 
study,  mice  were  fed  doses  of  0,  400, 
800,  1,600  or  7,000  ppm  of  pyridate.  In 
males,  dose  levels  were  approximately 
0,  47.7;  97.1;  169.5,  and  882.6  mg/kg 
bwt/day;  in  females,  dose  levels  were 
approximately  0,  54.5,  114.6,  204.3,  and 
1,044.6  mg/kg  bwt/day  with  a  NOAEL  at 
800  ppm  (97.1  mg/kg  in  males  and  114.6 
mg/kg  in  females).  Results  showed  no 
evidence  of  carcinogenicity. 

Carcinogenicity.  Existing  data 
demonstrate  that  there  is  no  evidence  of 
carcinogenicity  in  rats  at  1 ,500  ppm 
(67.5  mg/kg/day)  or  mice  at  7,000  ppm 
(883  mg/kg  bwt/day  in  males,  and 
1,044.6  mg/kg  bwt/day  in  females). 
These  data  have  been  obtained  at  dosing 
in  excess  of  any  dietary  exposure. 

6.  Animal  metabolism.  Pyridate  has 
been  tested  in  rats,  dogs,  cattle,  goats, 


and  hens.  In  every  study,  pyridate  was 
hydrolyzed  to  SAN  1367  and  rapidly 
excreted,  primarily  through  the  urine  as 
SAN  1367  or  its  glucoside  or 
glucuronide  conjugates.  Pyridate  and  its 
metabolites  are  not  persistent  and  do 
not  accumulate  in  animal  systems. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Pyridate  is 
registered  for  use  in  com.  peanut,  and 
cabbage;  The  pending  petition  add  the 
use  in/on  peppermint  tops  and 
spearmint  tops.  The  potential  dietary 
exposure  of  the  population  to  residues 
of  pyridate  or  its  metabolites  is 
calculated  based  on  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  for  all  crops  with  pyridate  use. 
The  TMRC  is  a  worst  case  estimate  of 
dietary  exposure  since  it  assumes  that 
100%  of  all  crops  for  which  tolerances 
are  established  are  treated  with 
pyridate,  and  that  pesticide  residues  are 
present  at  the  tolerance  levels.  Novartis 
maintains  that  this  method  of 
calculation  result  in  an  overestimation 
of  the  exposiu-e  and  is  considered 
conservative.  Dietary  exposure  is  not 
expected  in  meat,  milk,  poultry,  or  eggs, 
based  on  cow  and  hen  feeding  studies, 
animal  metabolism  studies,  and  the  fact 
the  residue  studies  indicate  that 
residues  are  not  present  in  crops  fed  to 
animals  above  the  limit  of  detection. 

i.  Chronic  effects.  The  chronic 
population  adjusted  dose  (cPAD)  has 
been  established  ba^ed  on  the  chronic 
toxicity  data  base.  The  cPAD  =  0.11  mg/ 
kg  bwt/day  based  on  the  NOAEL  of  10.8 
from  the  lifespan  rat  carcinogenicity 
study  due  to  body  weight  depression  in 
males,  and  assuming  a  safety  factor  of 
100. 

ii.  Acute  effects.  Acute  dietary 
analysis  compared  the  daily  dietary 
exposure  to  the  lowest  NOAEL  for 
subchronic  studies.  EPA's  current 
policy  for  Tier  I  analysis  uses  the 
conservation  assiunption  that  all 
residues  are  at  a  high  end  estimate  or 
maximum,  typically  taken  as  the 
tolerance  value.  Acute  dietary 
assessment  for  pyridate  was  generated 
by  comparing  the  ratio  of  exposure  and 
the  NOAEL  from  the  90-day  feeding 
study  in  dogs  of  20  mg/kg  bwt/day  to 
determine  a  margin  of  exposure  (MOE). 
The  exposure  estimate  includes  all 
current  and  pending  tolerances  from 
Sandoz  Agro,  Inc.  and  IR-4.  A  MOE  of 
100  or  more  is  considered  acceptable. 
For  all  subgroups  evaluated,  the  MOE  is 
greater  than  140,000. 

2.  Drinking  water.  Drinking  water  is 
not  expected  to  be  a  means  of  exposure 
to  pyridate.  Environmental  studies 
indicate  that  pyridate  binds  to  the  soil 
and  is  rapidly  hydrolyzed  ^nto  its 
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metabolites.  The  metabolites  are  then 
photolyzed  and  further  degraded  and 
finally  minerali:  :ed  to  CO2.  Leaching 
studies  and  lysi  neter  studies  indicate 
that  under  typic  al  agricultural 
conditions,  neitjier  pyridate  nor  its 
metabolites  werb  detected  below  30 
centimeters.  Ground  water  monitoring 
studies  conducted  in  Europe  have  not 
confirmed  any  4etection  of  pyridate  or 
metabolites.  Therefore,  significant 
movement  of  pyridate  is  not  likely  and 
is  not  a  considerable  factor  in  assessing 
human  health  rilBk. 

3.  Non-dietary  exposure.  There  are  no 
registered  uses  lor  pyridate  on 
residential  or  re  :reational  turf. 
Therefore,  non-(  lietary  exposure  of 
pyridate  is  not  likely  and  not  a  factor  in 
assessing  humaii  health  risk. 

D.  Cumulative  affects 

Pyridate  belongs  to  the  pyridazine 
group  of  herbicidal  compounds  and  has 
a  unique  mode  of  action  in  plants. 
Sandoz  does  no  have  data  to  indicate 
a  common  mecl  anism  of  toxicity  to 
other  compounc  s  in  humans.  Therefore 
cumulative  effe(  :ts  from  common 
■  ( iction  are  imlikely. 


mechanisms  of 
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aggregate  exposure  of  residues  of 
pyridate  or  its  metabolites  including  all 
dietary  and  other  non-occupational 
exposures. 

F.  International  Tolemnces 

No  international  tolerances  have  been 
established  for  pyridate  on  peppermint 
tops  and  spearmint  tops  by  CODEX 
Alimentarius  Commission. 
[FR  Doc.  00-1553  Filed  1-21-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

PF-914;  FRL-«486-«] 

Notice  Of  Rling  Pesticide  Petitions  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-914,  must  be 
received  on  or  before  February  23,  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-914  in  the  subject 
line  on  the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Mary  Waller,  Registration  Support 
Branch,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460;  telephone 
number:  (703)  308-9354;  e-mail  address: 
waller.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wrww.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
914.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall  2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
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Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-914  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg..  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
yoiu'  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov  ,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-914.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
yon  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 


will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiu-  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu-  concerns.       I 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

List  of  Subiects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  7,  2000. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 


summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

AgrEvo  USA  Company 

PP  6F4693:  4F43aO 

EPA  has  received  pesticide  petitions 
(PP  6F4693,  PP  4F4380)  from  AgrEvo 
USA  Company,  2711  Centerville  Road. 
Wilmington,  DE  19808  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  tolerances  for 
residues  of  flutolanil  in  or  on  the  raw 
agricultural  commodities  potatoes  at 
0.20  parts  per  million  (ppm),  and  potato 
waste  (wet)  at  0.40  ppm,  rice  at  2.0  ppm. 
rice  straw  at  12.0  ppm.  and  in  or  on  the 
processed  food  commodities  rice  hidls 
at  7.0  ppm  and  rice  bran  at  3.0  ppm. 
EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  flutolanil  in  plants  is  adequately 
understood  for  the  purposes  of  this 
petition.  Plant  metabolism  studies  have 
been  conducted  in  rice,  cucumber,  and 
peanuts.  The  metabolic  profile  for 
flutolanil  was  similar  in  all  three  crops. 
The  major  route  of  degradation  was  4'- 
0-dealkylation  to 

desisopropylflutolanil.  followed  by 
conjugation.  Other  metabolites  may 
occur  at  very  low  levels  due  to 
hydroxylation  and  oxidation  of  the  side 
chain,  hydroxylation  of  the  aniline  ring, 
and  methylation  of  the  hydroxyl  groups. 
These  minor  metabolites  were  also 
subject  to  conjugation.  The  residues  of 
concern  are  the  parent,  flutolanil,  and 
desisopropylflutolanil. 

2.  Analytical  method.  The  analytical 
method  designated  AU-95R-04  has  been 
independently  validated  and  is 
adequate  for  enforcement  purposes.  A 
multi-residue  method  for  flutolanil  has 
been  previously  submitted  to  the  EPA. 
The  method  is  for  use  only  by 
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B.  Toxicologicai  Profile 

1.  Acute  toxic  ity.  A  battery  of  acute 
studies  was  con  lucted  indicating  an 
acute  oral  letha|  doseso  [LD^o)  of  > 
10,000  milligraOis/kilograms  (mg/kg)  for 
rats  and  mice;  an  acute  rat  dermal  LD^o 
of  >  2,000  mg/kg;  an  acute  rat  inhalation 
LC50  of  >  5.98  rlg/L:  no  dermal 
irritation;  slight  eye  irritation;  and  no 
evidence  of  den  nal  sensitization. 

2.  Genotoxicil  y.  Flutolanil  has  been 
tested  in  a  batte  y  of  in  vitro  and  in  vivo 
assays.  No  evid(  nee  of  genotoxicity  was 
noted  in  gene  m  utation  assays  with 
Salmonella,  E.  t  oli  or  mouse  lymphoma 
cells;  a  mouse  n  icronucleus  assay,  or  in 
an  in  vitro  unscheduled  DNA  synthesis 
assay.  A  weaklylpositive  response  was 
noted  in  an  in  vitro  cytogenetics  assay 
in  Chinese  hamiter  lung  cells  but  no 
evidence  of  clas  ogenicity  was  noted  in 
an  in  vitro  cyto§  enetics  assay  in  humcm 
lymphocytes.  T,  le  overall  weight  of 
evidence  indica  es  that  flutolanil  is  not 
genotoxic. 

3.  Reproducti  'e  and  developmental 
toxicity.  A  3-gei  leration  rat 
reproduction  sti  idy  was  conducted  at 
dietary  concent]  ations  of  0,  1,000  and 
10.000  ppm.  Th  ;  no  observed  adverse 
effect  level  (NO.  VEL)  for  this  study  is 
considered  to  b<  1 ,000  ppm  (equivalent 
to  63  mg/kg/dav),  based  on  reduced  pup 
weights  late  in  hctation  at  10,000  ppm. 
Because  the  Ag«  ncy  considered  this 
study  supplementary,  a  2-generation  rat 
reproduction  sti  ;dy  was  subsequently 
conducted  at  dii  (tary  concentrations  of 
200,  2,000  and  i  0,000  ppm  (equivalent 


to  1.936  mg/kg/day).  The  Agency, 
however,  has  concluded  that  the 
NOAEL  of  the  original  study  (63  mg/kg/ 
day)  should  continue  to  be  used  for  risk 
assessment. 

4.  Subchronic  toxicity.  A  90-day  rat 
feeding  study  was  conducted  at  dose 
levels  of  500,  4,000  and  20,000  ppm. 
The  NOAEL  in  this  study  was 
considered  to  be  500  ppm  (equivalent  to 
37  mg/kg/day  for  males  and  44  mg/kg/ 
day  for  females)  based  on  increased 
liver  weights  at  4,000  ppm  and  slightly 
decreased  body  weights  at  20,000  ppm. 

5.  Chronic  toxicity.  In  a  2-year 
chronic  toxicity/oncogenicity  study, 
flutolanil  was  administered  to  rats  at 
dietary  levels  of  0,  40,  200,  2,000  and 
10,000  ppm.  The  NOAEL  was 
considered  to  be  2,000  ppm  (86.9  mg/ 
kg/day  for  males  and  103.1  mg/kg/day 
for  females)  based  on  reduced  body 
weight  gain  in  males  and  increased  liver 
weights  in  females  at  10,000  ppm.  No 
evidence  of  carcinogenicity  was 
observed. 

6.  Animal  metabolism.  Studies  in  rats, 
ruminants  and  poultry  suggest  that 
flutolanil  is  not  well-absorbed  following 
oral  administration.  Once  absorbed, 
however,  it  is  rapidly  metabolized, 
primarily  to  desisopropylflutolanil  and 
its  conjugates,  and  rapidly  excreted  via 
urine  and  feces. 

7.  Endocrine  effects.  No  special 
studies  have  been  conducted  to 
investigate  the  potential  of  flutolanil  to 
induce  estrogenic  or  other  endocrine 
effects.  However,  no  evidence  of  such 
effects  has  been  observed  in  the 
subchronic,  chronic  or  reproductive 
studies  previously  discussed.  Thus,  the 
potential  for  flutolanil  to  cause 
endocrine  effects  is  considered  to  be 
minimal. 

8.  Toxicity  endpoint  selection. 
Flutolanil  is  of  low  acute  toxicity  via  all 
routes  of  administration  and  did  not 
induce  significant  maternal  or 
developmental  toxicity  in  either  rats  or 
rabbits,  even  at  the  limit  dose  of  1,000 
mg/kg/day.  Furthermore,  no  evidence  of 
toxicity  was  noted  following  repeated 
dosing  at  1,000  mg/kg/day  in  a  21-day 
dermal  toxicity  study. 

Thus,  acute  dietary,  occupational  and 
residential  risk  assessments  are  not 
considered  necessary.  The  Agency  has 
concluded  that  the  chronic  Referene 
Dose  (RfD)  for  flutolanil  should  be  0.63 
mg/kg/day,  based  on  the  NOAEL  of  63 
mg/kg/day  from  the  first  rat 
multigeneration  reproduction  study  and 
a  100-fold  Uncertainty  Factor.  The 
Agency  has  also  determined  that  the 
carcinogenicity  classification  for 
flutolanil  should  be  "Group  E-Evidence 
of  Non-Carcinogenicity  for  Humans." 


C.  Aggregate  Exposure 

1.  Diefaiy  exposure.  Flutolanil  is 
registered  for  use  on  rice,  peanuts,  and 
turf  and  omeimentals.  Registration  for 
use  on  potatoes  as  a  seed  piece 
treatment  has  been  proposed.  Potential 
sources  of  non-occupational  exposure 
would  consist  of  any  potential  residues 
in  food  and  drinking  water,  and  from 
uses  of  flutolanil  on  residential  turf  or 
ornamentals.  As  previously  indicated, 
in  the  absence  of  any  acute  toxicity 
concerns,  only  chronic  exposures  have 
been  evaluated. 

i.  Food.  Time-limited  tolerances  have 
been  previously  established  for 
flutolanil  in/on  rice  commodities,  and 
tolerances  with  no  time  limitations  are 
established  for  peanut  commodities, 
meat,  milk,  and  eggs.  Tolerances  have 
been  proposed  for  flutolanil  on  potatoes. 
Potential  dietary  exposures  to  flutolanil 
from  these  food  commodities  were 
assessed  using  the  Exposure®  1  software 
system  (TAS,  Inc.)  and  food 
consumption  data  from  the  1977-1978 
USDA  Continuing  Surveys  of  Food 
Consumption  by  Individuals  (CSFII). 
For  the  purposes  of  this  assessment,  it 
was  assumed  that  100%  of  all  of  the 
above  commodities  contained  residues 
of  flutolanil  at  the  existing  or  proposed 
tolerance  levels. 

ii.  Drinking  water.  The  potential  for 
flutolanil  to  leach  into  ground  water  has 
been  assessed  in  two  terrestrial  field 
dissipation  studies,  a  long-term 
terrestrial  field  dissipation  study,  and 
an  aquatic  field  dissipation  study. 
Under  field  conditions,  the  half-life  of 
flutolanil  varied  from  101  to  123  days  in 
the  long-term  field  soil  dissipation 
study,  which  was  consistent  with  the 
other  field  studies,  and  was 
approximately  180  days  in  the  aquatic 
environment.  Flutolanil  strongly 
adsorbs  to  soil  follovdng  application 
and  did  not  exhibit  mobility  under 
either  terrestrial  or  aquatic  conditions. 
The  water  solubility  of  flutolanil  is  quite 
low  (equivalent  to  5.0  ppm).  Based  on 
these  environmental  fate  data  and  the 
conditions  of  use,  the  potential  for 
movement  of  flutolanil  into  ground 
water  is  very  low,  and  as  such  the 
potential  contribution  of  any  such 
residues  to  the  total  dietary  intake  of 
flutolanil  will  be  negligible.  No 
Maximum  Contaminant  Level  or  Health 
Advisory  Level  for  residues  of  flutolanil 
in  drinking  water  has  been  established. 

2.  Non-dietary  exposure.  As  a 
professional  use  turf  and  ornamental 
fungicide,  flutolanil  is  used  primarily  (> 
95%)  on  golf  courses  for  control  of 
brown  patch  disease  (Rhizoctonia 
solani).  Very  limited  use  of  flutolanil 
may  occur  on  commercial  ornamental 
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turf  by  professional  lawn  care 
applicators  or  on  sod  farms.  The 
product  is  rarely,  if  ever,  used  on 
homeowner  tiu-f  due  to  the  fact  that  the 
diseases  it  controls  (Brown  patch.  Fairy 
ring,  and  snow  molds)  occur  in  high- 
fertility,  high-maintenance  turf  (e.g.,  golf 
courses),  not  in  homeowner  lawns. 
Thus,  non-dietary  exposure  to  flutolanil 
would  be  minimal.  Furthermore,  no 
dermal  toxicity  endpoints  of  concern 
have  been  identified  for  flutolanil.  Thus, 
an  assessment  of  non-dietary  exposure 
and  risk  is  not  considered  to  be 
necessary. 

D.  Cumulative  Effects 

Flutolanil  has  demonstrated  only 
minimal  toxicity  in  animal  studies.  The 
mechanism  of  this  toxicity  is  imknown. 
Fiuthermore,  there  are  no  available  data 
to  indicate  that  flutolanil  has  a  common 
mechanism  of  toxicity  with  other 
substances.  Thus,  only  the  potential 
risks  from  flutolanil  are  being  . 
considered  in  this  document. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
existing  and  proposed  tolerances  in 
potatoes,  rice,  peanuts  emd,  secondary 
commodities,  the  Theoretical  Maximum 
Residue  Contribution  (TMRC)  of  the 
current  action  is  estimated  to  be 
0.001353  mg/kg/day  for  the  U.S. 
population  in  general.  This  exposiu^ 
would  utilize  less  than  1%  of  the  RfD. 
There  is  generally  no  concern  for 
exposuires  below  100%  of  the  RfD  since 
the  RfD  represents  the  exposure  level  at 
or  below  which  daily  exposure  over  a 
lifetime  will  not  pose  any  appreciable 
risks  to  hiunan  health.  Therefore,  there 
is  a  reasonable  certainty  that  no  harm 
will  result  in  the  U.S.  population  in 
general  from  aggregate  exposure  to 
flutolanil. 

2.  Infants  and  children.  Data  from 
reproductive  and  developmental 
toxicity  studies  are  generally  used  to 
assess  the  potential  for  increased 
sensitivity  of  infants  and  children.  No 
evidence  of  developmental  toxicity  was 
noted  in  rats  or  rabbits,  even  at  the  limit 
dose  of  1 ,000  mg/kg/day.  Reduced  pup 
weights  in  the  absence  of  parental 
toxicity  were  noted  at  the  high-dose 
level  (10,000  ppm)  in  a  3-generation  rat 
reproduction  study.  However,  no  such 
effects  were  noted  in  a  subsequent 
reproduction  study,  even  at  a  higher 
dose  level  (20,000  ppm).  Fiuthermore, 
the  reduced  weight  gain  in  the  first 
study  began  late  in  the  lactation  period, 
at  a  time  when  the  pups  were  likely 
ingesting  significant  quantities  of  diet. 
Feed  intake  is  much  higher  in  young 
animals  than  in  adults  and  the  apparent 
increase  in  sensitivity  may  simply 


reflect  the  higher  test  material  intake  in 
these  pups  on  a  mg/kg  basis  compared 
to  the  adults.  Thus,  AgrEvo  believes  that 
the  overall  weight  of  evidence  does  not 
indicate  any  special  concern  for  infants 
and  children,  and  that  no  additional 
safety  factor  is  necessary. 

Based  on  the  existing  and  proposed 
tolerances  in  rice,  potatoes,  peanuts, 
and  secondary  commodities,  the  TMRC 
from  the  current  petition  is  estimated  to 
be  0.006498  mg/kg/day  for  the  most 
highly  exposed  subpopulation,  non- 
niu-sing  infants  (less  than  1  year  old). 
This  exposure  would  utilize 
approximately  1%  of  the  RfD.  Therefore, 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  or  children 
from  aggregate  exposure  to  flutolanil. 

F.  International  Tolerances 

No  Codex  Alimentarius  Commission 
(CODEX)  tolerances  have  been 
established  for  flutolanil. 
(PR  Doc.  00-1551  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  6560-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-911;FRL-6485-5] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annoimces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-911,  must  be 
received  on  or  before  February  23,  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-911  in  the  subject 
line  on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Judy  Loranger,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8056;  e- 
mail  address:  loranger  judy@epa.gov. 
SUPPLEMENTARY  INFORMATION: 


I.  General  Information- 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  considt  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Envfronmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
91 1 .  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
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information  cla  med  as  CBI.  The  public 
version  of  the  o  ficial  record,  which 
includes  printec  ,  paper  versions  of  any 
electronic  comrients  submitted  during 
an  applicable  ccmment  period,  is 
available  for  infection  in  the  Public 
Information  andRecords  Integrity 
Branch  (PIRIB).km.  119,  Crystal  Mall  2 
(CM  2),  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  p-om  8:30  a.m.  to  4  p.m., 
Monday  thrdugi  i  Friday,  excluding  legal 
holidays.  The  P  RIB  telephone  number 
is  (703)  305-58(6. 

C.  How  and  to  I  'horn  Do  I  Submit 
Comments? 

You  may  subi  lit  comments  through 
the  mail,  in  pen  on,  or  electronically.  To 
ensure  proper  r«  ceipt  by  EPA,  it  is 
'ou  identify  docket 
PF-911  in  the  subject 
jage  of  yoiu  response. 


imperative  that 
control  number 
line  on  the  first 


Public  Informal 
Integrity  Brand] 


1.  By  mail.  Su  amit  your  comments  to: 


on  and  Records 
(PIRIB),  Information 
Resoiuces  and  Services  Division 
(7502C),  Office  t)f  Pesticide  Programs 
(OPP),  Environr  kental  Protection 
Agency,  401  M  ;  !t.,  SW.,  Washington, 
DC  20460. 

2.  In  person  o-  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Intugrity  Branch  (PIRIB), 
Information  Res  surces  and  Services 
Division  (7502CI,  Office  of  Pesticide 
Programs  (OPP)  Envirormiental 
Protection  Agency,  Rm.  119,  CM  2, 1921 
Jefferson  Davis  1  lighway,  Arlington,  VA. 
The  PIRIB  is  opon  ft-om  8:30  a.m.  to  4 
p.m.,  Monday  tl rough  Friday,  excluding 
legal  holidays.  1  he  PIRIB  telephone 
number  is  (703)  305-5805. 

3. Electronical  'y.  You  may  submit  your 
comments  electfonically  by  e-mail  to: 
"opp-docket@eiia.gov,"  or  you  can 
submit  a  compu  ter  disk  as  described 
above.  Do  not  si  bmit  any  information 
electronically  th  at  you  consider  to  be 
CBI.  Avoid  the  vise  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  wil  be  accepted  in 
WordPerfect  6.ll'8.0  or  ASCII  file 
format.  All  cominents  in  electronic  form 
must  be  identified  by  docket  control 

Electronic  comments 
may  also  be  file<  i  online  at  many  Federal 
Depository  Libn  tries. 


D.  How  Should 
Want  to  Submit 


Do  not  submit 
electronically 
CBI.  You  may 
you  submit  to 
docimient  as  CB 
all  of  that 
Information  so 
disclosed  excep 
procedures  set 


Handle  CBI  That  I 
to  the  Agency? 

any  information 
th  at  you  consider  to  be 
cl  iim  information  that  , 
EfA  in  response  to  this 
by  marking  any  part  or 
infoniation  as  CBI. 

iparked  will  not  be 

in  accordance  with 
fi)rth  in  40  CFR  part  2. 


In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Conunen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu-  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identiiy  the  docket  control 
nimiber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemical  in 
or  on  various  food  commodities  under 
section  408  of  the  Federal  Food,  Drug, 
and  Comestic  Act  (FFDCA),  21  U.S.C. 
346a.  EPA  has  determined  that  this 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  January  10,  2000. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summaries  of  Petitions 

Pursuant  to  section  408(d)(2)(A){i)  of 
the  FFDCA,  as  amended,  Bird  Shield 
Repellent  Corporation  has  submitted  the 
following  summary  of  information,  data, 
and  arguments  in  support  of  their 
pesticide  petitions.  These  summaries 
were  prepared  by  Bird  Shield  Repellent 
Corporation  and  EPA  has  not  fully 
evaluated  the  merits  of  the  pesticide 
petition.  The  summaries  may  have  been 
edited  by  EPA  if  the  terminology  used 
was  unclear,  the  summaries  contained 
extraneous  material,  or  the  simunaries 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

I.  Bird  Shield  Repellent  Corporation 

9F5055 

EPA  has  received  a  pesticide  petition 
9F5055  fi-om  Bird  Shield  Repellent 
Corporation,  P.O.  Box  785,  Pullman, 
WA  99163,  proposing  pursuant  to  " 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  to  establish  an  exemption  fi'om  the 
requirement  of  a  tolerance  for  the 
biochemical  pesticide  methyl 
anthranilate  in  or  on  sunflower. 

A.  Product  Name  and  Proposed  Use 
Practices 

The  commercial  name  for  the  end  use 
product  containing  methyl  anthranilate 
(MA)  is  Bird  Shield  Repellent,  EPA  Reg. 
No.  66550-1.  The  product  was  approved 
for  use  as  a  bird  repellent  on  cherries, 
blueberries  and  grapes  on  October  3, 
1995.  The  active  ingredient,  methyl 
anthranilate,  is  a  natioral  constituent  of 
concord  and  heavy  red  grapes.  It  is 
listed  by  the  U.S.  Food  and  Drug 
Administration  (FDA)  as  a  flavoring 
compound  under  21  CFR  182.60  and  is 
classified  as  a  Generally  Recognized  as 
Safe  (GRAS)  compoimd  by  the  Expert 
panel  of  the  Flavoring  and  Extract 
Manufacturer's  Association  (FEMA  No. 
2682).  An  exemption  from  the 
requirement  of  a  tolerance  for  the  active 
ingredient,  methyl  anthranilate  for 
cherries,  blueberries  and  grapes  imder 
40  CFR  180.1143  became  effective  on 
April  26, 1995,  as  published  in  the 
Federal  Register  (60  FR  20432)  (FRI^ 
4941-8). 

The  mode  of  action  is  physical 
whereby  the  repellent  irritates  the  bird's 
taste  buds,  olfactory  sensors  and  skin. 
For  this  petition,  methyl  anthranilate  is 
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sprayed  in  a  water  solution  at  a  rate  of 
0.2862  pounds  (lbs)  per  acre  to 
sunflowers  twice  at  7-day  intervals  until 
harvest.  Applications  to  the  crop  can  be 
applied  up  to  2  days  before  harvest. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  Methyl 
anthranilate  is  a  common  component  of 
concord  and  other  red  grapes  as  well  as 
neroli,  ylang-ylang,  bergamot,  jasmine 
and  other  essential  oils.  It  is 
synthetically  obtained  by  esterifying 
anthranilic  acid  with  methanol  in  the 
presence  of  hydrochloric  acid.  In  its 
crystalline  form  it  is  slightly  soluble  in 
water  and  freely  soluble  in  alcohol  or 
ether.  Methyl  anthranilate  is  commonly 
used  as  a  perfume  for  ointments  and 
cosmetics,  and  a  flavoring  agent  in 
confectionary  products,  drugs  and 
beverages.  Mediyl  anthranilate  readily 
volatilizes  under  ultraviolet  (uv)  light 
and  elevated  temperatures. 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  Residue  studies,  using  gas 
chromatography  and  mass  spectrometry, 
show  no  residues  at  the  time  of  harvest. 
No  residues  of  methyl  anthranilate  are 
expected  to  occur  at  the  time  of  harvest 
and  thus  the  purpose  for  proposing  an 
exemption  from  the  requirement  of  a 
-tolerance. 

3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  The  analytical  method  for 
detecting  and  measuring  the  levels  of 
the  residue  is  described  above. 

C.  Mammalian  Toxicological  Profile 

Methyl  anthranilate  is  approved  by 
the  FDA  for  food  use  as  an  artificial 
flavoring  and  fragrance  agent.  Bird 
Shield  Repellent  Corporation  has 
reviewed  the  acute  toxicological  studies 
associated  with  these  approvals  and 
conducted  additional  studies  for 
verification.  Summaries  of  these  studies 
are  presented  below: 

1.  Mammalian.  Methyl  anthranilate 
exhibits  little  or  no  mammalian  toxicity. 
Methyl  anthranilate  metabolizes  in  the 
intestine  when  consumed.  The  lethal 
doseso  (LDso)  values  for  methyl 
anthranilate  were  estimated  to  be  greater 
than  5,000  milligrams/kilograms  (mg/ 
kg)  in  an  acute  oral  toxicity  study  in  rats 
(Toxicity  category  IV)  and  greater  than 
2,000  mg/kg  in  an  acute  dermal  toxicity 
study  in  rats  (Toxicity  category  III).  The 
LC50  value  in  an  acute  inhalation  study 
in  rats  was  determined  to  be  greater  2.24 
mg/liters  (L)  (Toxicity  category  IV). 
Methyl  anthranilate  was  found*to  cause 
moderate  irritation  in  a  rabbit  skin 
irritation  assay  and  corneal  effects  that 


cleared  in  8  to  21  days  in  a  rabbit  eye 
irritation  assay. 

2.  Avian.  Methyl  anthranilate  exhibits 
little  or  no  avian  toxicity.  Methyl 
anthranilate's  irritating  properties  to 
avian  species  preclude  ingestion.  In  an 
acute  oral  avian  toxicity  study,  methyl 
anthranilate  was  found  to  be  practically 
non-toxic  to  bobwhite  quail.  In  a  dietary 
study,  methyl  anthranilate  was 
determined  to  be  practically  non-toxic 
to  mallard  ducks.  Based  on  these 
studies,  Bird  Shield  Repellent 
Corporation  concludes  that  methyl 
anthranilate  poses  no  unique  or 
additional  risk  to  avian  species. 

D.  Aggregate  Exposure 

1.  Dietary  exposure  — i.  Food.  The 
active  ingredient  in  Bird  Shield 
Repellent  Concentrate,  methyl 
anthranilate,  is  applied  at  a  rate  of 
0.2862  lbs  per  acre.  Because  of  the  low 
use  rates,  no  active  ingredient  residues 
are  detectable  using  available  methods 
on  treated  crops  even  immediately  after 
application.  Because  of  it's  volatility, 
and  degradation  when  exposed  to 
ulfraviolet  light  and  elevated 
temperatures,  no  residues  are  expected 
at  harvest.  Dietary  exposure  to  methyl 
anthranilate,  via  consumption  of  the 
treated  food  or  feed,  is  expected  to  be 
low  to  negligible. 

ii.  Drinlcing  water.  The  active 
ingredient  is  unlikely  to  be  found  in 
drinking  water  given  the  very  low 
application  rate  and  rapid  degradation 
in  soil. 

2.  Non-dietary  exposure.  Bird  Shield 
Repellent  Corporation  believes  that  the 
potential  for  non-dietary  exposure  to  the 
general  population,  including  infants 
and  children,  is  imlikely  as  the 
proposed  use  is  primarily  to  the 
external,  non-edible  portions  of  the 
crop.  This  mode  of  application  would 
not  be  expected  to  pose  any  quantifiable 
risks  due  to  lack  of  residues  of 
toxicological  concern.  Increased  non- 
dietary  exposure  of  methyl  anthranilate 
is  not  considered  likely  because  of  the 
low  use  rates  and  the  lack  of  persistence 
of  the  active  ingredient. 

E.  Cumulative  Exposure 

Consideration  of  a  common  mode  of 
toxicity  is  not  appropriate  given  there  is 
no  indication  of  mammalian  toxicity  of 
methyl  anthranilate  and  no  information 
that  indicates  that  the  toxic  effects 
would  be  cumulative  with  any  other 
compounds.  Moreover,  methyl 
anthxEmilate  does  not  exhibit  a  toxic 
mode  of  action  in  its  target  species. 

F.  Safety  Determination 

1.  U.S.  population.  Methyl 
anthranilate's  lack  of  toxicity  has  been 


demonstrated  by  the  results  of  acute 
toxicity  testing  in  mammals  in  which 
the  chemical  caused  no  adverse  effects 
when  dosed  orally  and  via  inhalation  at 
the  limit  dose  for  each  study.  Thus  the 
aggregate  exposure  to  methyl 
anthranilate  over  a  lifetime  should  pose 
negligible  risks  to  human  health. 

2.  Infants  and  children.  Based  on  the 
lack  of  toxicity  and  low  exposure  there 
is  reasonable  certainty  of  no  harm  to 
infants,  children  or  adults  from 
aggregate  exposure  to  the  chemical's 
residues.  Exempting  methyl  anthranilate 
from  the  requirement  of  a  tolerance 
should  pose  no  significant  risk  to 
human  health  or  the  environment. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

Bird  Shield  Repellent  Corporation  has 
no  information  to  suggest  that  methyl 
anthranilate  will  adversely  affect  the 
immune  or  endocrine  systems. 

H.  Existing  Tolerances 

An  exemption  from  the  requirement 
of  a  tolerance  for  the  active  ingredient, 
methyl  anthranilate  for  cherries, 
blueberries  and  grapes  under  40  CFR 
180.1143  became  effective  in  the 
Federal  Register  of  April  26,  1995  (60 
PR  20432). 

/.  International  Tolerances 

Bird  Shield  Repellent  Corporation  is 
not  aware  of  any  tolerance,  exemption 
from  tolerance  or  maximum  residue 
levels  (MRLs)  issued  for  methyl 
anthranilate  outside  the  United  States. 

n.  Bird  Shield  Repellent  Corporation 

9F5056 

EPA  has  received  a  pesticide  petition 
9F5056  from  Bird  Shield  Repellent 
Corporation,  P.O.  Box  785,  Pullman. 
WA  99163,  proposing  pursuant  to 
section  408(d)  of  the  FFDCA.  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
biochemical  pesticide  methyl 
anthranilate  in  or  on  com. 

A.  Product  Name  and  Proposed  Use 
Practices 

The  commercial  name  for  the  end  use 
product  containing  methyl  anthranilate 
is  Bird  Shield  Repellent,  EPA  Reg.  No. 
66550-1.  The  product  was  approved  for 
use  as  a  bird  repellent  on  cherries, 
blueberries  and  grapes  on  October  3, 
1995.  The  active  ingredient,  methyl 
anthranilate,  is  a  natural  constituent  of 
concord  and  heavy  red  grapes.  It  is 
listed  by  the  FDA  as  a  flavoring 
compound  under  21  CFR  182.60  and  is 
classified  as  a  GRAS  compound  by  the 
Expert  panel  of  FEMA  No.  2682.  An 
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estimated  to  be  greater  than  5,000  mg/ 
kg  in  an  acute  oral  toxicity  study  in  rats 
(Toxicity  category  TV)  and  greater  than 
2 ,000  mg/kg  in  an  acute  dermal  toxicity 
study  in  rats  (Toxicity  category  HI).  The 
LC50  value  in  an  acute  inhalation  study 
in  rats  was  determined  to  be  greater  2.24 
mg/L  (Toxicity  category  IV).  Methyl 
anthranilate  was  found  to  cause 
moderate  irritation  in  a  rabbit  skin 
irritation  assay  and  corneal  effects  that 
cleared  in  8  to  21  days  in  a  rabbit  eye 
irritation  assay. 

2.  Avian.  Methyl  anthranilate  exhibits 
little  or  no  avian  toxicity.  Methyl 
anthranilate's  irritating  properties  to 
avian  species  preclude  ingestion.  In  an 
acute  oral  avian  toxicity  study,  methyl 
anthranilate  was  found  to  be  practically 
non-toxic  to  bobwhite  quail.  In  a  dietary 
study,  methyl  anthranilate  was 
determined  to  be  practically  non-toxic 
to  mallard  ducks.  Based  on  these 
studies,  Bird  Shield  Repellent 
Corporation  concludes  that  methyl 
anthranilate  poses  no  unique  or 
additional  risk  to  avian  species. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  The 
active  ingredient  in  Bird  Shield 
Repellent  Concentrate,  methyl 
anthranilate,  is  applied  at  a  rate  of 
0.2862  lbs  per  acre.  Because  of  the  low 
use  rates,  no  active  ingredient  residues 
are  detectable  using  available  methods 
on  treated  crops  even  immediately  after 
application.  Because  of  its  volatility, 
and  degradation  when  exposed  to 
ultraviolet  light  and  elevated 
temperatiu-es,  no  residues  are  expected 
at  harvest.  Dietary  exposing  to  methyl 
anthranilate,  via  consumption  of  the 
treated  food  or  feed,  is  expected  to  be 
low  to  negligible. 

ii.  Drinking  water.  The  active 
ingredient  is  unlikely  to  be  foiuid  in 
drinking  water  given  the  very  low 
application  rate  and  rapid  degradation 
in  soil. 

2.  Non-dietary  exposure.  Bird  Shield 
Repellent  Corporation  believes  that  the 
potential  for  non-dietary  exposure  to  the 
general  population,  including  infants 
and  children,  is  imlikely  as  the 
proposed  use  is  primarily  to  the 
external,  non-edible  portions  of  the 
crop.  This  mode  of  application  would 
not  be  expected  to  pose  any  quantifiable 
risks  due  to  lack  of  residues  of 
toxicological  concern.  Increased  non- 
dietary  exposure  of  methyl  anthranilate 
is  not  considered  likely  because  of  the 
low  use  rates  and  the  lack  of  persistence 
of  the  active  ingredient. 

E.  Cumulative  Exposure 

Consideration  of  a  common  mode  of 
toxicity  is  not  appropriate  given  there  is 


no  indication  of  mammalian  toxicity  of 
methyl  anthranilate  and  no  information 
that  indicates  that  the  toxic  effects 
would  be  cumulative  with  any  other 
compounds.  Moreover,  methyl 
anthranilate  does  not  exhibit  a  toxic 
mode  of  action  in  its  target  species. 

F.  Safety  Determination 

1.  U.S.  population.  Methyl 
anthranilate's  lack  of  toxicity  has  been 
demonstrated  by  the  results  of  acute 
toxicity  testing  in  mammals  in  which 
the  chemical  caused  no  adverse  effects 
when  dosed  orally  and  via  inhalation  at 
the  limit  dose  for  each  study.  Thus  the 
aggregate  exposure  to  methyl 
anthranilate  over  a  lifetime  should  pose 
negligible  risks  to  human  health. 

2.  Infants  and  children.  Based  on  the 
lack  of  toxicity  and  low  exposure  there 
is  reasonable  certainty  of  no  harm  to 
infants,  children  or  adults  fi-om 
aggregate  exposure  to  the  chemical's 
residues.  Exempting  methyl  anthranilate 
from  the  requirement  of  a  tolerance 
should  pose  no  significant  risk  to 
human  health  or  the  environment. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

Bird  Shield  Repellent  Corporation  has 
no  information  to  suggest  that  methyl 
anthranilate  will  adversely  affect  the 
immune  or  endocrine  systems. 

H.  Existing  Tolerances 

An  exemption  from  the  requirement 
of  a  tolerance  for  the  active  ingredient, 
methyl  anthranilate  for  cherries, 
blueberries  and  grapes  under  40  CFR 
180.1143  became  effective  on  April  26, 
1995  (60  FR  20432). 

/.  International  Tolerances 

Bird  Shield  Repellent  Corporation  is 
not  aware  of  any  tolerance,  exemption 
from  tolerance  or  MRL's  issued  for 
methyl  anthranilate  outside  the  United 
States. 
[FR  Doc.  00-1550  Filed  1-21-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-910;  FRL-6484-9] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
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regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-910,  must  be 
received  on  or  before  February  23,  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  propar  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-910  in  the  subject 
line  on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susanne  Cerrelli.  Biopesticides 
and  Pollution  Prevention  Division 
(7511C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave., 
NW., Washington,  DC  20460;  telephone 
number:  (703)  308-8077;  e-mail  address: 
Cerrelli .  susanne@epa .  gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certedn  other  related  documents  that 
might  be  available  electronically,  from 


the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regvdations"  and  then  look 
up  the  entry  for  this  docimient  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
MTww.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
910.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall  2 
(CM  2),  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  nimiber 
is  (703)  305-5805. 

C  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-910  in  the  subject 
line  on  the  first  page  of  yovu'  response. 

1.  By  mail-  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
{7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  Ariel  Rios  Bldg.,  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  119.  CM  2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  PIRIB  is  open  from  8:30  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  The  PIRIB  telephone 
nimiber  is  (703)  305-5805. 


3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-910.  Electronic  conmients 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
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response.  You 
name,  date,  anc 
citation. 


1  lay  also  provide  the 
Federal  Register 


n.  What  Actioi  is  the  Agency  Taking? 

EPA  has  rece  ved  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendn  lent  of  regulations  for 
residues  of  a  ce  rtain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  4D8  of  the  Federal  Food, 
Drug,  and  Comdstic  Act  (FFDCA),  21 
U.S.C.  346a.  EP  \  has  determined  that 
this  petition  contains  data  or 
information  regjarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  dal  a  supports  granting  of 
the  petition.  Ac  ditional  data  may  be 
needed  before  i  PA  rules  on  the  petition. 

List  of  Subiects 

Environmentkl 
Agricultural  coi  nmodities 
additives.  Food 
and  pests,  Repo  rting 
requirements. 

Dated:  January 
Janet  L.  Andersei 

Director,  Registra  ion 
Pesticide  Progran 

Summary  of  Pe  ition 


protection, 

,  Feed 
additives.  Pesticides 
and  recordkeeping 

j,  2000. 

Division,  Office  of 


Prophyta  Biolo 
GmbH 


Pesticide  Petitic  n  9F6038 


lischer  Pflanzenschutz 


EPA  has  received 
(PP) 9F6038 
Pflanzenschutz 
D-23999  Malchb 


fron 


Food 
21 


th(! 


proposing 
the  Federal 
Act  (FFDCA) 
amend  40  CFR 
exemption  fron 
tolerance  for 
Coniothyrium 
91-08. 

Pursuant  to 
the  FFDCA,  as 
Biologischer 
submitted  the 
information,  da 
support  of 
summary  was  ^ 
Biologischer  Pf 
EPA  has  not  ful 
of  the  pesticide 
may  have  been 
terminology  u 
summary 
material,  or  the 
unintentionally 
conclude  that 
EPA's  position 
the  petitioner. 


a  pesticide  petition 
Prophyta  Biologischer 
GmbH,  Inselstrabe  12, 
w/Poel,  Germany, 
pursuant  to  section  408(d)  of 
,  Drug,  and  Cosmetic 
U.S.C.  346a(d),  to 
)art  180  to  establish  an 
the  requirement  of  a 
microbial  pesticide 
rkinitans  strain  CON/M/ 


s(!Ction408(d)(2)(A)(i)of 
i  mended,  Prophyta 
Pfl  anzenschutz  GmbH  has 
fdllowing  summary  of 
and  arguments  in 
their  pesticide  petition.  This 
pared  by  Prophyta 
anzenschutz  GmbH  and 
y  evaluated  the  merits 
petition.  The  summary 
jditedbyEPAifthe 
was  unclear,  the 
conta  ned  extraneous 
summary 
made  the  reader 
e  findings  reflected 
i  ind  not  the  position  of 


s(d 


tli 


A.  Product  Name  and  Proposed  Use 
Practices 

Coniothyrium  minitans  strain  CON/ 
M/91-08  is  proposed  for  use  to  control 
Sclerotinia  species  in  the  soil  of  any 
agricultural  crop.  The  end-use  product, 
CONTANS*WG,  is  applied  as  a  spray  to 
the  soil,  which  is  followed  with 
mechanical  incorporation  (i.e.,  rotating) 
into  the  first  one  to  two  inches  of  the 
top  soil  layer.  The  product  is  applied  as 
a  preplant  treatment,  3  to  4  months 
prior  to  planting  the  crop,  or  as  a 
postharvest  treatment  to  plemt  residues. 

B.  Product  Identity/Chemistry 

1 .  Identity  of  the  pesticide  and 
corresponding  residues.  Coniothyrium 
niinitans  strain  CON/M/91-08  is  the 
active  ingredient  in  the  proposed  end- 
use  product  CONTANS®  WG. 
CONTANS®  WG  is  currently  registered 
for  use  in  Germany  and  Switzerland.  An 
application  for  inclusion  of  the  active 
ingredient  (Coniothyrium  minitans 
strain  CON/M/91-08)  in  Annex  I  of 
Council  Directive  91/414/EEC  on  the 
marketing  of  plant-protection  products 
was  ScUictioned  in  1998  and  was 
published  in  the  European  Union 
Gazette. 

Coniothyrium  minitans  was  first 
described  after  isolation  from  sclerotia 
of  Sclerotinia  sclerotiorum  in  California 
in  1947  and  has  been  investigated  as  a 
pesticide  over  the  last  20  years.  The 
occurrence  of  Coniothyrium  minitans  in 
the  soil  has  been  reported  from  many 
countries  all  over  the  world. 

Coniothyrium  minitans  strain  CON/ 
M/91-08  is  a  naturally  occurring  soil 
fungus  that  primarily  attacks  and  infects 
sclerotia.  When  the  host  organism 
(sclerotia)  is  present,  Coniothyrium 
minitans  starts  to  develop  a  vegetative 
organism  and  infects  the  host.  The 
Coniothyrium  minitans  population 
decreases  when  the  number  of  vital 
sclerotia  drops.  The  vegetative  organism 
disappears  and  the  fungus  rests  in  a 
spore  stage.  The  spores  of  Coniothyrium 
minitans  can  survive  ungerminated  in 
disintegrated  sclerotia  for  at  least  1  year, 
and  the  fungus  can  be  recovered  from 
soil  in  sclerotia  for  up  to  18  months 
following  application.  However,  at  soil 
temperatures  above  25  °C,  isolation  of 
Coniothyrium  minitans  from  sclerotia  is 
not  possible  after  6  months. 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  An  andytical  method  for 
detecting  and  measuring  the  levels  of 
residues  is  not  applicable.  Coniothyrium 
minitans  strain  CON/M/91-08  is 
applied  to  the  soil  and  immediately 
mixed  into  the  top  soil  layer  prior  to 
planting  the  crop,  or  after  harvest.  It  is 


not  applied  to  growing  crops  directly. 
Residues  of  Coniothyrium  minitans 
strain  CON/M/91-08  are  not  expected 
on  agricultural  commodities. 

3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  An  analytical  method  for 
detecting  and  measuring  the  levels  of 
residues  is  not  applicable.  Coniothyrium 
minitans  strain  CON/M/91-08  is 
applied  to  the  soil  and  immediately 
mixed  into  the  top  soil  layer  prior  to 
planting  the  crop,  or  after  harvest,  ft  is 
not  applied  to  growing  crops  directly. 
Residues  of  Coniothyrium  minitans 
strain  CON/M/91-08  are  not  expected 
on  agricultural  commodities. 

C.  Mammalian  Toxicological  Profile 

CONTANS®  WG,  the  end-use  product 
which  contains  5.3%  active  ingredient, 
was  evaluated  for  acute  toxicity  through 
oral,  dermal,  inhalation  and  eye  routes 
of  exposure.  The  results  of  the  studies 
indicated  Toxicity  Category  HI  or  IV, 
which  pose  no  significant  human  health 
risks. 

The  acute  oral  toxicity  of 
Coniothyrium  minitans  strain  CON/M/ 
91-08  in  rats  is  greater  than  2,500 
milligrams  per  kilograms  (mg/kg) 
(Toxicity  Category  III),  the  highest  dose 
tested.  The  acute  dermal  toxicity  of 
Coniothyrium  minitans  strain  CON/M/ 
91-08  in  rats  is  greater  than  2,500  mg/ 
kg  (Toxicity  Category  III),  the  highest 
dose  tested.  The  acute  intraperitoneal 
toxicity  of  Coniothyrium  minitans  strain 
CON/M/91-08  to  rats  is  greater  than 
2,000  mg/kg,  the  highest  does  tested. 
The  acute  inhalation  of  Coniothyrium 
minitans  strain  CON/M/91-08  in  rats  is 
greater  than  12.74  milligrams  per  liter 
(mg/L)  of  air  (Toxicity  Category  IV).  Eye 
irritation  in  rabbits  was  not  observed  at 
a  dose  of  0.1  milliliter  (ml)  (Toxicity 
Category  IV).  Skin  irritation  in  rabbits 
was  not  observed  at  a  dose  of  0.5  ml 
(Toxicity  Category  IV).  No  dermal 
sensitization  was  observed  in  guinea 
pigs  (Toxicity  Category  FV).  Since  its 
discovery  in  1947,  no  incidents  of 
hypersensitivity  have  been  reported  by 
researchers,  manufacturers,  or  users. 

A  waiver  is  being  requested  for  acute 
oral  toxicity /pathogenicity,  acute 
dermal  toxicity/paOiogenicity  and  acute 
pulmonary  toxicity/pathogenicity  data 
requirements,  based  on  the  fact  that  the 
active  ingredient  is  not  able  to  grow  at 
temperatures  above  32  °C,  and  thus 
would  not  be  pathogenic  or  infective  to 
humans.  A  growrth  temperature  study 
has  been  submitted  to  support  the 
waiver  request.  Additionally,  acute 
toxicity  studies  have  determined  the 
end-use  product  containing  the 
organism  is  not  toxic,  irritating  or 
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sensitizing  to  test  animals.  Finally,  the 
organism  has  never  been  reported  as  a 
pathogen  of  humans,  or  as  causing  any 
type  of  adverse  effect  to  humans,  in 
published  literature  or  through 
commercial  use. 

D.  Aggregate  Exposure 

1.  Dietary  exposure  — i.  Food.  Dietary 
exposure  from  use  of  Coniothyrium 
minitans  strain  CON/M/91-08,  as 
proposed,  is  minimal.  Coniothyriutn 
minitans  strain  CON/M/91-08  is 
applied  to  the  soil  and  immediately 
mixed  into  the  top  soil  layer  prior  to 
planting  the  crop,  or  after  harvest.  It  is 
not  applied  to  growing  crops  directly. 
Residues  of  Coniothyrium  minitans 
strain  CON/M/91-08  are  not  expected 
on  agricultural  commodities. 

ii.  Drinking  water.  Exposure  to 
humans  from  residues  of  Coniothyrium 
minitans  strain  CON/M/91-08  in 
consumed  drinking  water  would  be 
unlikely.  In  a  study  to  investigate  the 
leaching  behavior  of  Coniothyrium 
minitans  strain  CON/M/91-08,  it  was 
determined  that  there  is  no  motility  of 
the  organism  in  the  soil.  Thus,  it  would 
not  be  possible  for  the  organism  to  leach 
into  drinking  water.  Also,  due  to  the 
specific  requirements  for  growth  of 
Coniothyrium  minitans  strain  CON/M/ 
91-08,  it  is  not  likely  that  the  organism 
could  survive  or  persist  in  water. 

2.  Non-dietary  exposure.  The 
potential  for  non-dietary  exposure  to  the 
general  population,  including  infants 
and  children,  is  \anlikely  as  the 
proposed  use  sites  are  commercial, 
agricultural  and  horticultiiral  settings. 
However,  non-dietary  exposures  would 
not  be  expected  to  pose  any  quantifiable 
risk  due  to  a  lack  of  residues  of 
toxicological  concern. 

Personal  protective  equipment  (PPE) 
mitigates  the  potential  for  exposure  to 
applicators  and  Kandlers  of  the 
proposed  products,  when  used  in 
commercial,  agricultiu'al  and 
horticultural  settings. 

E.  Cumulative  Exposure 

It  is  not  expected  that,  when  used  as 
proposed,  Coniothyrium  minitans  streiin 
CON/M/91-08  would  result  in  residues 
that  would  remain  in  human  food  items. 


F.  Safety  Determination 

1.  U.S.  population.  Coniothyrium 
minitans  strain  CON/M/91-08  does  not 
grow  at  temperatures  above  32  °C,  and 
thus  would  not  be  pathogenic  or 
infective  to  humans.  There  have  been  no 
reports  of  toxins  or  secondary 
metabolites  associated  with  the 
organism,  and  acute  toxicity  studies 
have  shown  that  Coniothyrium  minitans 
strain  CON/M/91-08  is  nontoxic, 
nonirritating  and  nonsensitizing  when 
applied  to  test  animals. 

Coniothyrium  minitans  strain  CON/ 
M/91-08  is  applied  to  soil  and 
immediately  mixed  into  the  top  soil 
layer  prior  to  planting  the  crop,  or  after 
harvest.  It  is  not  applied  to  growing 
crops  directly.  Residues  of     ' 
Coniothyrium  niinitans  strain  CON/M/ 
91-08  are  not  expected  on  agricultural 
conunodities,  and  therefore,  exposure  to 
the  general  U.S.  population,  from  the 
proposed  uses,  is  not  anticipated. 

2.  Infants  and  children.  As  mentioned 
above,  residues  of  Coniothyrium 
minitans  strain  CON/M/91-08  are  not 
expected  on  agricultvual  commodities. 
There  is  a  reasonable  certainty  of  no 
harm  for  infants  and  children  from 
exposure  to  Coniothyrium  minitans 
strain  CON/M/91-08  from  the  proposed 
uses. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

Coniothyrium  minitans  strain  CON/ 
M/91-08  is  a  naturally  occurring, 
nonpathogenic  soil  organism.  To  date 
there  is  no  evidence  to  suggest  that 
Coniothyrium  minitans  strain  CON/M/ 
91-08  functions  in  a  marmer  similar  to 
any  known  hormone,  or  that  it  acts  as 
an  endocrine  disrupter. 

H.  Existing  Tolerances 

There  are  no  existing  tolerances  for 
this  ingredient. 

I.  International  Tolerances 

A  Codex  Alimentariiun  Commission 
Maximum  Residue  Level  (MRL)  is  not 
required  for  Coniothyrium  minitans 
strain  CON/M/91-08. 
[FR  Doc.  00-1552  Filed  1-21-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-181072;  FRL-6485-7] 

Pesticide  Emergency  Exemptions; 
Agency  Decisions  and  State  and 
Federal  Agency  Crisis  Declarations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  or  denied 
emergency  exemptions  under  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA)  for  use  of 
pesticides  as  listed  in  this  notice.  These 
exemptions  or  denials  were  issued 
during  the  period  between  January  1, 
1999,  through  December  15,  1999,  to 
control  unforseen  pest  outbreaks.  The 
actions  detailed  in  this  dociunent  do  not 
represent  every  FIFRA  section  18 
emergency  exemption  decision  issued 
by  EPA  diunng  the  above  time  period. 
FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  or  denial  for 
the  name  of  a  contact  person.  The 
following  information  applies  to  all 
contact  persons:  Team  Leader, 
Emergency  Response  Team,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-9366. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  or  denied  emergency 
exemptions  to  the  following  State  and 
Federal  agencies.  The  emergency 
exemptions  may  take  the  following 
form:  Crisis,  public  health,  quarantine, 
or  specific.  EPA  has  also  listed  denied 
emergency  exemption  requests  in  this 
notice. 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  petition  EPA  for 
authorization  under  section  18  of  FIFRA 
to  use  pesticide  products  which  are 
otherwise  unavailable  for  a  given  use. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS  codes 

Examples  of  potentially  affected  entities 

State  and  Territorial  government  agencies  charged  with  pesticide  au- 
thority 

9241 

State  agencies  that  petition  EPA  for  section  18  pes- 
ticide use  authorization 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 


regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  regulated.  The  North 


American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
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determining  whether 
applies  to  certain 
whether  you  or 
by  this  action, 
examine  the  a 
you  have  any 
applicability  of  Ithis 
particular  entity 
listed  under  " 
INFORMATION 


or  not  this  action 
entities.  To  detennine 
your  business  is  affected 
u  should  carefully 
ptlicability  provisions.  If 
qi  lestions  regarding  the 
action  to  a 
consult  the  person 

FURTHER 
CONTACT." 


FOR 


Git 


B.  How  Can  I 

Information  or 

or  Other  Docunients? 


Additional 
( 'Copies  of  This  Document 


1.  Electronica  Jly .  You  may  obtain 
electronic  copie  s  of  this  document,  and 

ited  documents  that 
might  be  availaljle  electronically,  irom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient.  on  tl  e  Home  Page  select 
"Laws  and  Regv  lations"  and  then  look 
up  the  entry  for  this  document  ynder 
the  "Federal  Repster — Environmental 
Docimients."  Yc  u  can  also  go  directly  to 
the  Federal  Reg  ster  listings  at  http:// 
www.epa.gov/fe  drgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number   • 
OPP-181072.  Tl  le  official  record 
consists  of  the  d  ocuments  specifically 
referenced  in  th  s  action,  and  other 
information  rela  ted  to  this  action, 
including  any  ir  formation  claimed  as 
Confidential  Bu  iiness  Information  (CBI). 
This  official  reci  )rd  includes  the 
dociunents  that  ire  physically  located  in 
the  docket,  as  w  3II  as  the  documents 
that  are  referenc  ed  in  those  documents. 
The  public  versi  on  of  the  official  record 
does  not  includt^  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  recoi  d,  which  includes 
printed,  paper  v  jrsions  of  any  electronic 
comments  subm  itted  during  an 
applicable  comment  period  is  available 
for  inspection  ir  the  Public  Information 
and  Records  Inti  igrity  Branch  (PIRIB), 


Rm.  119,  Crysta 
Davis  Hwy.,  Arl 


a.m.  to  4  p.m.,  N  onday  through  Friday, 


excluding  legal 


us  3 


emergency 
Authorizations 


emergency 
State  and  Federal 
four  types: 

1.  A  "specific 
use  of  a  pesticid^ 
on  a  limited 
State.  Most 
specific  exempt 


Mall  2,  1921  Jefferson 
ngton,  VA,  from  8:30 


lolidays.  The  PIRIB 


telephone  numbpr  is  (703)  305-5805. 

n.  Background 

Under  FIFRA 
authorize  the 


section  18,  EPA  can 
of  a  pesticide  when 
conditions  exist. 

commonly  called 
exen  ptions)  are  granted  to 
agencies  and  are  of 


exemption"  authorizes 
against  specific  pests 
in  a  particular 
emergency  exemptions  are 
]  Dns. 


acn  age 


2.  "Quarantine"  and  "public  health" 
exemptions  are  a  particular  form  of 
specific  exemption  issued  for 
quarantine  or  public  health  purposes. 
These  are  rarely  requested. 

3.  A  "crisis  exemption"  is  initiated  by 
a  State  or  Federal  agency  (and  is 
confirmed  by  EPA)  when  there  is 
insufficient  time  to  request  and  obtain 
EPA  permission  for  use  of  a  pesticide  in 
an  emergency. 

EPA  may  deny  an  emergency 
exemption:  If  the  State  or  Federal 
agency  caimot  demonstrate  that  an 
emergency  exists,  if  the  use  poses 
unacceptable  risks  to  the  environment, 
or  if  EPA  cannot  reach  a  conclusion  that 
the  proposed  pesticide  use  is  likely  to 
result  in  "a  reasonable  certainty  of  no 
harm"  to  human  health,  including 
exposure  of  residues  of  the  pesticide  to 
infants  and  children. 

If  the  emergency  use  of  the  pesticide 
on  a  food  or  feed  commodity  would 
result  in  pesticide  chemical  residues, 
EPA  establishes  a  time-limited  tolerance 
meeting  the  "reasonable  certainty  of  no 
harm  standard"  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA). 

In  this  document:  EPA  identifies  the 
State  or  Federal  agency  granted  the 
exemption  or  denial,  the  type  of 
exemption,  the  pesticide  authorized  and 
the  pests,  the  crop  or  use  for  which 
authorized,  number  of  acres  (if 
applicable),  and  the  duration  of  the 
exemption.  EPA  also  gives  the  Federal 
Register  citation  for  the  time-limited 
tolerance,  if  any. 

in.  Emergency  Exemptions  and  Denials 

A.  U.S.  States  and  Territories 

Alabama 

Department  of  Agriculture  and 
Industries 

Crisis:  On  August  24,  1999,  for  the  use 
of  tebufenozide  on  pasture  land  to 
control  fcdl  army  worms.  This  program 
ended  on  October  31,  1999.  Contact: 
Barbara  Madden 

On  August  26,  1999,  for  the  use  of 
spinosad  on  soybeans  to  control 
caterpillars.  This  program  ended  on 
September  10,  1999.  Contact:  Andrew 
Ertman 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  April  9, 
1999,  to  December  31,  1999.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
chlorfenapyr  on  cotton  to  control  beet 
armyworm;  June  14,  1999,  to  September 
30,  1999.  Contact:  Andrea  Beard 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
armyworm  and  tobacco  budworm; 
August  3,  1999,  to  September  30, 1999. 
Contact:  Andrea  Beard 


EPA  authorized  the  use  of  ' 

tebufenozide  in  pasture  land  to  control 
fall  army  worms;  September  17,  1999,  to 
October  31,  1999.  Contact:  Barbara 
Madden 

Arizona 

Department  of  Agriculture 

Denial:  On  October  21,  1999  EPA 
denied  the  use  of  fipronil  on  cotton  to 
control  Lygus  bugs.  This  request  was 
denied  because  the  claim  of  resistance 
was  not  fully  substantiated.  Contact: 
Andrew  Ertman. 

Specific:  EPA  authorized  the  use  of 
tebuconazole  on  garlic  to  control  garlic 
rust;  May  19,  1999,  to  December  31, 

1999.  Contact:  Steve  Schaible 
EPA  authorized  the  use  of 

metolachlor  on  spinach  to  control 
weeds;  September  16,  1999,  to  May  15, 

2000.  Contact:  Andrew  Ertman 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mite  and 
small  hive  beetle  October  27,  1999,  to 
October  21,  2000.  Contact:  Barbara 
Madden 

Arkansas 

State  Plant  Board 

Crisis:  On  June  8,  1999,  for  the  use  of 
sodium  chlorate  on  wheat  as  a  harvest 
ciid.  This  program  ended  on  Jiine  22, 
1999.  Contact:  Libby  Pemberton 

On  August  9,  1999,  for  the  use  of 
maleic  hydrazide  on  rice  to  control  red 
rice.  This  program  ended  on  August  24, 
1999.  Contact:  Steve  Schaible 

Denial:  On  February  16,  1999  EPA 
denied  the  use  of  bispyribac-sodium  on 
rice  to  control  Bermuda  grass.  This 
request  was  denied  because  at  this  time 
the  Agency  is  not  able  to  reach  a 
"reasonable  certainty  of  no  harm" 
finding  regarding  health  effects  which 
may  residt  if  this  use  were  to  occur. 
Additionally,  EPA  is  unable  at  this  time 
to  conclude  that  there  will  not  be 
unacceptable  adverse  effects  to  the 
envirormient,  including  non-target 
organisms,  endangered  species,  and 
ground  water  resources.  BispjTibac- 
sodium  is  an  unregistered  chemical  for 
which  EPA  has  minimal  data  previously 
reviewed.  Contact:  David  Deegan. 

On  May  6,  1999  EPA  denied  the  use 
of  fenoxaprop-ethyl  on  rice  to  control 
Bermuda  grass.  This  request  was  denied 
because  this  formulation  of  the  pesticide 
included  a  new  and  unregistered  inert 
ingredient,  for  which  the  Agency  does 
not  have  adequate  amounts  of 
previously  reviewed  data  with  which  it 
is  able  to  reach  a  "reasonable  certainty 
of  no  harm"  finding  regarding  health 
effects  which  may  result  if  this  use  were 
to  occur.  Contact:  David  Deegan. 

Specific:  EPA  authorized  the  use  of 
carbofuran  flowable  formulation  on 
cotton  to  control  aphids;  April  30,  1999, 
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to  September  30, 1999.  Contact:  David 
Deegan 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mite  and 
small  hive  beetle  June  3,  1999,  to  June 
3,  2000.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
armyworm  June  4,  1999,  to  September 
30, 1999.  Contact:  Andrea  Beard 

EPA  authorized  the  use  of 
chlorfenapyr  on  cotton  to  control  beet 
armyworm  June  14, 1999,  to  September 
30, 1999.  Contact:  Andrea  Beard 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  tobacco 
budworm  Jime  18,  1999,  to  September 
30,  1999.  Contact:  Andrea  Beard 

EPA  authorized  the  use  of 
tebufenozide  on  cotton  to  control  beet 
armyworm  June  18, 1999,  to  September 
30, 1999.  Contact:  Andrea  Beard 

California 

Environmental  Protection  Agency, 
Department  of  Pesticide  Regulation 

Crisis:  On  July  19,  1999,  tor  the  use 
of  spinosad  on  blackeyed  beans  to 
control  leafminers.  This  program  ended 
on  October  1, 1999.  Contact:  Andrew 
Ertman 

On  November  1,  1999,  for  the  use  of 
paraquat  on  artichokes  to  control 
various  weeds  and  grasses.  This 
program  ended  on  November  1,  2000. 
Contact:  Libby  Pemberton 

Specific:  EPA  authorized  the  use  of    ' 
tebuconazole  on  barley  to  control  barley 
stripe  rust;  April  9,  1999,  to  August  15, 
1999.  Contact:  Steve  Schaible 

EPA  authorized  the  use  of 
carfentrazone-ethyl  on  rice  to  control 
California  arrowhead  and  Ricefield 
bulrush;  April  22, 1999,  to  August  15, 
1999.  Contact:  Steve  Schaible 

EPA  authorized  the  use  of  carbofuran 
flowable  formulation  on  cotton  to 
control  aphids;  April  30,  1999,  to 
October  15,  1999.  Contact:  David 
Deegan 

EPA  authorized  the  use  of 
tebuconazole  on  pistachios  to  control 
Altemaria  late  blight  and  ^  . 

Botryosphaeria  panicle  and  shoot  blight; 
"May  4, 1999,  to  September  15,  1999. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of 
hexythiazox  on  cotton  to  control  various 
spider  mites;  May  6,  1999,  to  August  1, 
1999.  Contact:  David  Deegan 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on 
tomatoes  to  control  late  blight;  May  20, 
1999,  to  May  19,  2000.  Contact:  Libby 
Pemberton 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  May  25,  1999,  to 
May  25,  2000.  Contact:  Libbv  Pemberton 

EPA  authorized  the  use  of  avermectin 
on  basil  to  control  leafininer;  Jime  15, 


1999,  to  September  30, 1999.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of  coiunaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  July  23, 1999,  to  July 
20,  2000.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of 
imidacloprid  on  turnip  greens  and 
garden  beets  to  control  aphids;  August 
30, 1999,  to  August  6,  2000.  Contact: 
Andrew  Eltman 

EPA  authorized  the  use  of  avermectin 
on  celeriac  to  control  two  spotted  spider 
mite;  September  10, 1999,  to  September 
10,  2000.  Contact:  Dan  Rosenblatt 

EPA  authorized  the  use  of  carboxin  on 
onion  seed  to  control  onion  smut; 
September  30, 1999,  to  May  31,  2000. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of  cyromazine 
on  onion  seed  to  control  onion  maggots; 
October  5,  1999,  to  May  31.  2000. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of  paraquat  on 
artichokes  to  control  various  weeds  and 
grasses;  November  3, 1999,  to  November 
3,  2000.  Contact:  Libby  Pemberton 

EPA  authorized  the  use  of 
tebuconazole  on  garlic  to  control  garlic 
rust;  November  4,  1999,  to  July  3,  2000. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of  spinosad 
on  agricultural  commodities  to  control 
exotic  fruit  flies  in  quarantine 
certification  programs  throughout  the 
State;  November  8, 1999,  to  November 
8,  2002.  Contact:  Dan  Rosenblatt 

EPA  authorized  the  use  of 
imidacloprid  on  strawberries  to  control 
whiteflies;  December  24,  1999,  to 
December  23,  2000.  Contact:  Andrea 
Beard 

Colorado 

Department  of  Aa-iculture 

Specific:  EPA  autnorized  the  use  of 
lambda-cyhalothrin  on  barley  to  control 
the  Russian  wheat  aphid;  May  13,  1999, 
to  June  15,  1999.  Contact:  Andrew 
Ertman 

EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  various 
nightshade  species  and  velvetleaf;  June 
1,  1999.  to  July  15, 1999.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
propiconazole  on  dry  beans  to  control 
rust;  July  1,  1999,  to  August  31, 1999. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of  coiunaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  July  23, 1999,  to  July 
20,  2000.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  21,  1999,  to 
September  17,  2000.  Contact:  Andrew 
Ertman 

Connecticut 

Department  of  Environmental 
Protection 


Specific:  EPA  authorized  the  use  of 
propiconazole  on  blueberries  to  control 
mummy  berry  disease;  March  15,  1999, 
to  June  30,  1999.  Contact:  Steve 
Schaible 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mite  and 
small  hive  beede  September  2,  1999,  to 
August  31,  2000.  Contact:  Barbara 
Madden 

Delaware 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
chlorpropheun  on  spinach  to  control 
chickweed;  March  1,  1999,  to  March  5, 
2000.  Contact:  David  Deegan 

EPA  authorized  the  use  of  coimiaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetle;  March  24,  1999,  to 
March  24,  2000.  Contact:  Barbara 
Madden 

EPA  authorized  the  use  of 
myclobutanil  on  cucurbit  vegetables  to 
control  powdery  mildew;  July  16,  1999, 
to  September  30,  1999.  Contact:  David 
Deegan 

Florida 

Department  of  Agriculture  and 
Consumer  Services 

Crisis:  On  January  15,  1999,  for  the 
use  of  tebufenozide  on  lychee  to  control 
Lychee  webworm.  This  program  is 
expected  to  end  on  March  1,  2000. 
Contact:  Barbara  Madden 

On  March  2,  1999,  for  the  use  of 
tebufenozide  on  longan  to  control 
Lychee  webworm.  This  program  is 
expected  to  end  on  March  1,  2000. 
Contact:  Barbara  Madden 

On  May  19,  1999,  for  the  use  of  naled 
in  bait  stations  to  control  Oriental  fruit 
fly.  This  program  is  expected  to  end  on 
September  9.  2000.  Contact:  Dan 
Rosenblatt 

Quarantine:  EPA  authorized  the  use 
of  naled  in  bait  stations  to  control  the 
Oriental  fniit  fly;  September  9,  1999.  to 
September  9,  2002.  Contact:  Dan 
Rosenblatt 

Specific:  EPA  authorized  the  use  of 
coimiaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  January  1, 
1999.  to  January  1,  2000.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
tebufenozide  on  lychee  to  control 
Lychee  webworm;  March  4,  1999,  to 
March  1,  2000.  Contact:  Barbara 
Madden 

EPA  authorized  the  use  of 
tebufenozide  on  longan  to  control 
Lychee  webworm;  March  4,  1999,  to 
March  4,  2000.  Contact:  Barbara 
Madden 

EPA  authorized  the  use  of 
myclobutanil  on  strawberries  to  control 
powdery  mildew;  March  18,  1999,  to 
December  31, 1999.  Contact:  Steve 
Schaible 
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EPA  authori2  sd  the  use  of  Switch  62.5 
WG  containing  the  active  ingredients 
fludioxonil  and  cyprodinil  on 
strawberries  to  control  gray  moid;  April 
8.  1999,  to  May  15.  1999.  Contact:  Steve 
Schaible 

EPA  authoriz  3d  the  use  of 
chlorfenapyr  or  cotton  to  control  beet 
armyworm;  Jun  3 14,  1999,  to  September 
30,  1999.  Contact:  Andrea  Beard 

EPA  authoriz  id  the  use  of 
imidacloprid  oi  citrus  to  control  the 
citrus  leahninei  and  brown  citrus  aphid; 
July  1,  1999,  to  une  30,  2000.  Contact: 
Andrew  Ertmar 

EPA  authoriz  ;d  the  use  of 
imidacloprid  or  legume  vegetables  Crop 
Group  6  to  cont  rol  silverleaf  whitefly; 
September  27,1 999,  to  September  27, 
2000.  Contact:  J  mdrea  Beard 

Georgia 

Department  c  (Agriculture 

Specifier.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  January  1, 
1999,  to  January  1,  2000.  Contact: 
Barbara  Maddei  i 

EPA  authoriz  )d  the  use  of 
chlorfenapyr  on  cotton  to  control  beet 
armyworm;  Jum;  14,  1999,  to  September 
30,  1999.  Contact:  Andrea  Beard 

Hawaii 

Department  o  f  Agriculture 

Specific:  EPA  authorized  the  use  of 
myclobutanil  oi  i  watermelon  to  control 
powdery  mildeu;  May  8,  1999,  to  May 
7,  2000.  Contaci :  David  Deegan 

Idaho 

Department  o  ^Agriculture 

Crisis:  On  Ma  ch  15,  1999,  for  the 
seed  treatment  i  ise  of  fosetyl-Al  on  peas 
to  control  downy'  mildew.  This  program 
ended  on  June  1 ,  1999.  Contact:  Steve 
Schaible 

On  June  23,1  )99,  for  the  use  of 
cymoxanil  on  hi  )ps  to  control  downy 
mildew.  This  pi  ogram  ended  on 
September  10,  1999.  Contact:  Libby 
Pemberton 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  b  sehives  to  control  varroa 
miles  and  small  hive  beetle;  February  1, 
1999,  to  Februajy  1.  2000.  Contact: 
Barbara  Madder 

EPA  authoriz(  d  the  seed  treatment 
use  of  fosetyl-A  on  peas  to  control 
downy  mildew;  March  29,  1999,  to  Jime 
1.  1999.  Contaci:  Steve  Schaible 

EPA  authoriz<  d  the  use  of 
tebucoucizole  on  barley  to  control  barley 
stripe  rust;  Apri  23,  1999,  to  August  15, 
1999.  Contact:  Steve  Schaible 

EPA  authorize  d  the  use  of 
myclobutanil  or  hops  to  control 
powdery  mildew:  April  27,  1999,  to 
September  22,  lp99.  Contact:  David 
Deegan 

EPA  authorizi  d  the  use  of 
tebuconazole  ori  hops  to  control 


powdery  mildew;  April  27,  1999,  to 
September  22,  1999.  Contact:  David 
Deegan 

EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  various 
nightshade  species  and  velvetleaf;  May 
1, 1999,  to  July  1,  1999.  Contact:  Barbara 
Madden 

EPA  authorized  the  use  of  pyridate  on 
mint  to  control  redroot  pigweed  and 
kochia;  May  1,  1999,  to  December  31, 
1999.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of  paraquat 
dichloride  on  green  peas  grown  for  seed 
and  dry  peas  to  control  weeds;  May  25, 
1999,  to  November  30, 1999.  Contact: 
Libby  Pemberton 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  June  10, 1999,  to 
June  10,  2000.  Contact:  Libby  Pemberton 

EPA  authorized  the  use  of 
trifloxystrobin  on  hops  to  control 
powdery  mildew;  June  28,  1999,  to 
September  22, 1999.  Contact:  Dave 
Deegan 

EPA  authorized  the  use  of  cyhexatin 
on  hops  to  control  Two-spotted  spider 
mites;  July  1,  1999,  to  September  20, 
1999.  Contact:  David  Deegan 

EPA  authorized  the  use  of 
difenoconazole  on  sweet  com  seed  to 
control  damping-off  and  die-back 
diseases;  September  3, 1999,  to 
September  3,  2000.  Contact:  Andrea 
Beard 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  8,  1999,  to  August 
31,  2000.  Contact:  Andrew  Ertman 

EPA  authorized  the  use  of  flufenacet 
on  wheat  to  control  Italian  ryegrass  or 
annual  ryegrass;  October  4,  1999,  to 
June  30,  2000.  Contact:  Barbara  Madden 

Illinois 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  April  20, 
1999,  to  April  20,  2000.  Contact:  Barbara 
Madden 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  weeds;  June  25, 
1999,  to  August  31,  1999.  Contact: 
Andrea  Beard 

EPA  authorized  the  use  of 
tebufenozide  on  apples  to  control  the 
tufted  apple  bud  moth;  July  15,  1999,  to 
August  31, 1999.  Contact:  Andrew 
Ertman 

Indiana 

Office  of  Indiana  State  Chemist 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  April  5, 
1999,  to  April  5,  2000.  Contact:  Barbara 
Madden 

EPA  authorized  the  use  of  pyridate  on 
mint  to  control  redroot  pigweed;  May  1 , 


1999,  to  December  31, 1999.  Contact: 
Barbara  Madden 

Iowa 

Department  of  Agriculture  and  Land 
Stewardship 

Specific:  EPA  authorized  the  use  of 
coimiaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  March  9, 
1999,  to  March  8,  2000.  Contact:  Barbara 
Madden 

Kansas 

Department  of  Agriculture 

Crisis:  On  Jime  11,  1999,  for  the  use 
of  metsulfuron-methyl  on  sorghum  to 
control  weeds.  This  program  ended  on 
August  15,  1999.  Contact:  Andrew 
Ertman 

On  August  18,  1999,  for  the  use  of 
bifenthrin  on  sorghum  grown  for  seed  to 
control  Banks  grass  mite.  This  program 
ended  on  September  2,  1999.  Contact: 
Andrea  Beard 

Denial:  On  May  5,  1999  EPA  denied 
the  use  of  propazine  on  sorghum  to 
control  broadleaf  weeds.  This  request 
was  denied  because  aggregate  risk  from 
the  triazine  herbicides  exceeds  the  level 
the  Agency  considers  to  represent  "a 
reasonable  certainty  of  no  harm." 
Contact:  Steve  Schaible. 

Specific:  EPA  authorized  the  use  of 
propiconazole  on  dry  beans  to  control 
rust;  June  1,  1999,  to  August  15,  1999. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of 
metsulfuron-methyl  on  sorghum  to 
control  weeds;  June  11,  1999,  to  August 
15,  1999.  Contact:  Andrew  Ertman 

EPA  authorized  the  use  of 
propiconazole  on  grain  sorghum  to 
control  sorghum  ergot;  July  31, 1999,  to 
September  30, 1999.  Contact:  Steve 
Schaible 

Kentucky 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  October  28, 
1999,  to  October  28,  2000.  Contact: 
Barbara  Madden 

Louisiana 

Department  of  Agriculture  and 
Forestry 

Crisis:  On  May  4, 1999,  for  the  use  of 
tebufenozide  on  rice  to  control  fall 
armyworm.  This  program  ended  on 
September  1,  1999.  Contact:  Barbara 
Madden 

On  June  4,  1999,  for  the  use  of 
tebufenozide  on  sweet  potatoes  to 
control  the  beet  armyworm.  This 
program  ended  on  October  31, 1999. 
Contact:  Andrew  Ertman 

On  June  23, 1999,  for  the  use  of 
tebufenozide  on  pasture  land  to  control 
fall  army  worms.  This  program  ended 
on  October  15, 1999.  Contact:  Barbara 
Madden 

On  July  14,  1999,  for  the  use  of 
azoxystrobin  on  soybeans  to  control 
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aerial  blight.  This  program  ended  on 
August  30, 1999.  Contact:  Jacqueline 
Gwedtney 

On  July  17, 1999,  for  the  use  of 
tebufenozide  on  soybeans  to  control  fall 
annyworms.  This  program  ended  on 
August  2, 1999.  Contact:  Andrew 
Ertman 

Denial:  On  August  23, 1999  EPA 
denied  the  use^of  clomazone  on 
sugarcane  to  control  Bermudagrass.  This 
request  was  denied  because  EPA's 
review  concluded  that  the  situation  was 
not  an  emergency.  Weed  control  has 
become  somewhat  more  problematic  as 
total  acreage  in  cultivation  has 
increased,  however  this  does  not 
constitute  an  "urgent  and  non-routine" 
situation.  Contact:  David  Deegan. 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  March  5, 
1999,  to  March  5,  2000.  Contact:  Barbara 
Madden 

EPA  authorized  the  use  of  carbofuran 
flowable  formulation  on  cotton  to 
control  aphids;  March  15, 1999,  to 
September  30,  1999.  Contact:  David 
Deegan 

EPA  authorized  the  use  of  maleic 
hydrazide  on  rice  to  control  red  rice; 
"  June  1,  1999,  to  September  30,  1999. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of 
chlorfenapyr  on  cotton  to  control  beet 
armyworm;  June  14, 1999,  to  September 
30,  1999.  Contact:  Andrea  Beard 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
armyworm;  Jime  18,  1999,  to  September 
30, 1999.  Contact:  Andrea  Beard 

EPA  authorized  the  use  of 
tebufenozide  on  cotton  to  control  beet 
armyworm;  June  18,  1999,  to  September 
30,  1999.  Contact:  Andrea  Beard 

EPA  authorized  the  use  of 
azoxystrobin  on  soybean  to  control 
aerial  blight;  July  1,  1999,  to  August  30, 
1999.  Contact:  Jacqueline  Gwaltney 

EPA  authorized  the  use  of 
tebufenozide  on  sweet  potatoes  to 
control  the  beet  armyworm;  July  16, 
1999,  to  October  31,  1999.  Contact: 
■  Andrew  Ertman 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  tobacco 
budworm;  August  3, 1999,  to  September 
30,  1999.  Contact:  Andrea  Beard 

EPA  authorized  the  use  of 
tebufenozide  on  pasture  land  to  control 
fall  army  worms;  September  17,  1999,  to 
October  15, 1999.  Contact:  Barbara 
Madden 

Maine 

Department  of  Agriculture,  Food,  and 
Rural  Resources 

Specific:  EPA  authorized  the  use  of 
oxyfluorfen  on  strawberries  to  control 
field  pansy  and  wood  sorrel;  October  15, 


1998  to  October  15, 1999.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  May  25,  1999,  to 
May  25,  2000.  Contact:  Libby  Pemberton 

EPA  authorized  the  use  of 
propiconazole  on  blueberries  to  control 
mummy  berry  disease;  April  15,  1999, 
to  Jime  15, 1999.  Contact:  Steve 
Schaible 

EPA  authorized  the  use  of  coimiaphos 
in  beehives  to  control  varroa  mite  and 
small  hive  beetle  August  11,  1999,  to 
August  5,  2000.  Contact:  Barbara 
Madden 

Maryland 

Department  of  Agriculture 

Crisis:  On  July  7, 1999,  for  the  use  of 
fenpropathrin  on  soybean  to  control 
two-spotted  spider  mites.  This  program 
ended  on  September  30, 1999.  Contact: 
Jacqueline  Gwaltney 

Specific:  EPA  autnorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  February 
18, 1999,  to  February  17,  2000.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
chlorpropham  on  spinach  to  control 
chickweed;  March  1,  1999,  to  March  5, 
2000.  Contact:  David  Deegan 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on 
tomatoes  to  control  late  blight;  June  3, 
1999,  to  Jime  3,  2000.  Contact:  Libby 
Pemberton 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  July  9,  1999,  to  April  30,  2000. 
Contact:  Aiidrew  Ertman 

EPA  authorized  the  use  of 
fenpropathrin  in  soybeans  to  control 
two-spotted  spider  mite;  July  15,  1999, 
to  September  30,  1999.  Contact: 
Jacqueline  Gwaltney 

EPA  authorized  the  use  of 
myclobutanil  on  cucurbit  vegetables  to 
control  powdery  mildew;  July  16,  1999, 
to  September  30, 1999.  Contact:  David 
Deegan 

Massachusetts 

Department  of  Food  and  Agriculture 

Specific:  EPA  authorized  the  use  of 
propiconazole  on  blueberries  to  control 
miunmy  berry  disease;  April  22,  1999, 
to  Jime  15.  1999.  Contact:  Steve 
Schaible 

EPA  authorized  the  use  of  pjridaben 
on  cranberfy  to  control  Southern  red 
mites;  May  13, 1999,  to  August  31,  1999. 
Contact:  David  Deegan 

EPA  authorized  the  use  of  spinosad 
on  cranberries  to  control  sparganothis 
fruitworm;  May  24,  1999,  to  August  15, 
1999.  Contact:  Andrew  Ertman 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mite  and 
small  hive  beetle  June  3,  1999,  to  June 
3,  2000.  Contact:  Barbara  Madden 


Michigan 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  April  9, 
1999,  to  September  30, 1999.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
tebuconazole  on  wheat  to  control 
Fusarium  head  blight;  May  6,  1999,  to 
June  30, 1999.  Contact:  Steve  Schaible 

EPA  authorized  the  use  of 
myclobutanil  on  asparagus  to  control 
asparagus  rust;  May  13,  1999,  to 
November  1, 1999.  Contact:  David 
Deegan 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  June  18, 1999,  to 
Jime  18,  2000.  Contact:  Libby  Pemberton 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  redroot 
pigweed  and  puncturevine;  June  25, 

1999,  to  August  30,  1999.  Contact: 
Andrea  Beard 

EPA  authorized  the  use  of 
myclobutanil  on  cucurbit  vegetables  to 
control  powdery  mildew;  July  16, 1999, 
to  November  1, 1999.  Contact:  David 
Deegan 

EPA  authorized  the  use  of  triazamate 
on  sugar  beets  to  control  root  aphids; 
July  30, 1999,  to  September  15,  1999. 
Contact:  Steve  Schaible 

Minnesota 

Department  of  Agriculture 

Crisis:  On  July  7, 1999,  for  the  use  of 
glufosinate-anmionium  on  sweet  com  to 
control  weeds.  This  program  ended  on 
July  15,  1999.  Contact:  Barbara  Madden 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites;  January  1, 1999,  to  January  1, 

2000.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of  imazamox 
on  imidazolinone  tolerant  canola  to 
control  wild  mustard;  March  8,  1999,  to 
July  15,  1999.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of 
ethalfluralin  on  canola  to  control 
kochia;  March  30, 1999,  to  December  31, 
1999.  Contact:  David  Deegan 

EPA  authorized  the  use  of 
tetraconazole  on  sugarbeets  to  control 
cercospora  leaf  spot;  April  7,  1999,  to 
September  30,  1999.  Contact:  David 
Deegan 

EPA  authorized  the  use  of 
tebuconazole  on  barley  and  wheat  to 
control  Fusarium  head  blight;  April  9, 
1999,  to  August  25,  1999.  Contact:  Steve 
Schaible 

EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  various 
nightshade  species  and  velvetleaf;  May 
1. 1999,  to  June  30, 1999.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
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to  control  late  alight:  June  10,  1999,  to 
June  10,  2000.  Contact:  Libbv  Pemberton 

EPA  authorized  the  use  of 
propiconazole  on  dry  beans  to  control 
rust:  June  20,  :  999.  to  August  31,  1999. 
Contact:  Steve  Schaible 

EPA  authori  jed  the  use  of  chlorine 
dioxide  on  sto  ed  potatoes  to  control 
late  blight;  Sep  tember  9,  1999,  to  August 
31.  2000.  Contict:  Andrew  Ertman 

Nfississippi 

Department  of  Agriculture  and 
Commerce 

Crisis:  On  A  igust  12, 1999,  for  the  use 
of  spinosad  on  soybeans  to  .control 
caterpillars.  This  program  ended  on 
August  27.  19«  9.  Contact:  Andrew 
Elrtman 

Denial:  On  Jily  2. 1999  EPA  denied 
the  use  of  iiprc  nil  on  cotton  to  control 
the  tarnished  plant  bug.  This  request 
was  denied  betause  effective  registered 
pesticides  are  available  and  significant 
economic  losses  are  not  expected  even 
under  high  pe^t  pressure.  Contact: 
Andrew  Ertmi 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  January  25, 
1999.  to  Janua^  25,  2000.  Contact: 
Barbara  Madddn 

EPA  authorited  the  use  of  carbofuran 
flowable  formi  ilation  on  cotton  to 
control  aphids  March  15, 1999,  to 
September  15,  1999.  Contact:  David 
Deegan 

EPA  authori  sed  the  use  of  emamectin 
benzoate  on  cc  tton  to  control  beet 
armyworm  ana  tobacco  budworm;  June 
4.  1999,  to  September  30,  1999.  Contact: 
Andrea  Beard 

EPA  authori  ted  the  use  of 
chlorfenapyr  o  n  cotton  to  control  beet 
armyworm;  June  14,  1999,  to  September 
30, 1999.  Contict:  Andrea  Beard 

EPA  authori  sed  the  use  of 
tebufenozide  ii  i  cotton  to  control  beet 
armyworm;  June  18,  1999,  to  September 
30,  1999.  Cont  ict:  Andrea  Beard 

Missouri 

Department  of  Agriculture 

Specific:  EP.  ^  authorized  the  use  of 
carbofuran  flo^  vable  formulation  on 
cotton  to  contial  aphids;  July  9,  1999,  to 
September  30,  1999.  Contact:  David 
Deegan 

EPA  authori  ted  the  use  of  coumaphos 
in  beehives  to  :ontrol  varroa  mites  and 
small  hive  bee  le;  September  29,  1999. 
to  September  i  9.  2000.  Contact:  Barbara 
Madden 

Montana 

Department  of  Agriculture 

Crisis:  On  W  ay  4.  1999.  for  the  use  of 
azoxystrobin  o  n  sugar  beets  to  control 
rhizoctonia  cr<  wn  and  root  rot.  This 
program  ende<  on  July  1.  1999.  Contact: 
Jacqueline  Gw  iltney 

On  August  19,  1999.  for  the  use  of 
lambda-cyhalc  thrin  on  canola  to  control 


lygus  bugs.  This  program  ended  on 
September  2,  1999.  Contact:  Andrew 
Ertman 

Denial:  On  May  25,  1999  EPA  denied 
the  use  of  dimethenamid  on  sugar  beets 
to  control  hairy  nightshade  and  redroot 
pigweed.  This  request  was  denied  based 
on  the  determination  that  situation  is 
routine,  not  urgent,  and  nor  are  growers 
likely  to  suffer  from  significant 
economic  losses  if  the  request  is  denied. 
Contact:  Barbara  Madden. 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites;  February  18.  1999,  to  February 
18,  2000.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of 
ethalfluralin  on  canola  to  control 
kochia;  March  30,  1999.  to  December  31, 
1999.  Contact:  David  Deegan 

EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  various 
nightshade  species  and  velvetleaf;  May 
1,  1999,  to  June  30,  1999.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of  pyridate  on 
mint  to  control  redroot  pigweed  and 
kochia;  May  1,  1999,  to  December  31, 
1999.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of 
azoxystrobin  on  sugar  beets  to  control 
rhizoctonia  crown  and  root  rot;  May  1 , 
1999,  to  July  1. 1999.  Contact: 
Jacqueline  Gwaltney 

EPA  authorized  the  use  of  lambda- 
cyhalothrin  on  canola  to  control  flea 
beetles;  May  18.  1999,  to  June  30,  1999. 
Contact:  Andrew  Ertman 

EPA  authorized  the  use  of  paraquat 
dichloride  on  dry  peas  to  control  weeds; 
May  25,  1999,  to  November  30. 1999. 
Contact:  Libby  Pemberton 

EPA  authorized  the  use  of  triazamate 
on  sugar  beets  to  control  root  aphids; 
July  30,  1999,  to  September  15, 1999. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  10, 1999,  to 
August  31,  2000.  Contact:  Andrew 
Ertman 

Nebraska 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  March  12, 
1999,  to  March  12.  2000.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
propiconazole  on  dry  beans  to  control 
rust;  Jime  15,  1999,  to  August  1, 1999. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of  triazamate 
on  sugar  beets  to  control  root  aphids; 
July  30,  1999.  to  August  31, 1999. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of  imazapic- 
ammonium  on  pastureland/rangeland 
including  land  in  the  Conservation 


Reserve  Program  to  control  leafy  spurge; 
August  30,  1999.  to  August  30,  2000. 
Contact:  Libby  Pemberton 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  10, 1999,  to 
August  31,  2000.  Contact:  Andrew 
Ertman 

Nevada 

Department  of  Aniculture 

Specific:  EPA  aumorized  the  use  of 
tebuconazole  on  garlic  to  control  garlic 
rust;  May  19,  1999,  to  June  15,  1999. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  21,  1999,  to 
September  17,  2000.  Contact:  Andrew 
Ertman 

New  Hampshire 

Department  ofAaiculture 

Specific:  EPA  authorized  the  use  of 
propiconazole  on  blueberries  to  control 
mummy  berry  disease;  April  1, 1999,  to 
August  1,  1999.  Contact:  Steve  Schaible 

New  Jersey 

Department  of  Environmental 
Protection 

Crisis:  On  April  8,  1999,  for  the  use 
of  propiconazole  on  blueberries  to 
control  mummy  berry  disease.  This 
program  ended  on  June  30,  1999. 
Contact:  Steve  Schaible 

Specific:  EPA  authorized  the  use  of 
chlorpropham  on  spinach  to  control 
chickweed;  March  1, 1999,  to  March  5, 
2000.  Contact:  David  Deegan 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetle;  March  10, 1999,  to 
March  9,  2000.  Contact:  Barbara 
Madden 

EPA  authorized  the  use  of 
propiconazole  on  blueberries  to  control 
mummy  berry;  April  22, 1999,  to  June 
30,  1999.  Contact:  Steve  Schaible 

EPA  authorized  the  use  of 
imidacloprid  on  blueberries  to  control 
blueberry  aphids;  May  14,  1999,  to 
August  15,  1999.  Contact:  Andrew 
Ertman 

EPA  authorized  the  use  of 
imidacloprid  on  blueberries  to  control 
the  oriental  beetle;  May  14,  1999.  to 
August  15.  1999.  Contact:  Andrew 
Ertman 

EPA  authorized  the  use  of 
imidacloprid  on  cranberries  to  control 
the  cranberry  rootworm;  May  14, 1999, 
to  September  1, 1999.  Contact:  Andrew 
Ertman 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  May  25,  1999,  to 
May  25,  2000.  Contact:  Libbv  Pemberton 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on 
tomatoes  to  control  late  blight;  June  3, 
1999,  to  June  3.  2000.  Contact:  Libby 
Pemberton 
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New  Mexico 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
propiconazole  on  grain  sorghum  to 
control  sorghum  ergot;  Jime  1,  1999,  to 
September  30, 1999.  Contact:  Steve 
Schaible 

EPA  authorized  the  use  of 
tebufenozide  on  cotton  to  control  beet 
armywonn;  June  18,  1999,  to  September 
30, 1999.  Contact:  Andrea  Beard 

New  York 

Department  of  Environmental 
Conservation 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  March  9, 
1999,  to  March  8,  2000.  Contact:  Barbara 
Madden 

EPA  authorized  the  use  of 
desmedipham  on  garden  beets  to  control 
broadleaf  w^eeds;  April  27,  1999,  to  July 
31,  1999.  Contact;  Steve  Schaible 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  May  25,  1999,  to 
May  25,  2000.  Contact:  Libby  Pemberton 

EPA  authorized  the  use  of 
myclobutanil  on  cucurbit  vegetables  to 
control  powdery  mildew;  July  16,  1999, 
to  September  30,  1999.  Contact:  David 
Deegan 

North  Carolina 

Department  of  Agriculture 

Crisis:  On  September  20,  1999,  for  the 
use  of  cyfluthrin  and  permethrin  on 
livestock  carcasses  to  control  blowflies. 
Severe  flooding  from  Hiuricane  Floyd 
gave  rise  to  this  public  health  crisis. 
This  program  ended  on  October  20, 
1999.  Contact:  Steve  Schaible 

Denial:  On  July  2,  1999  EPA  denied 
the  use  of  clopyralid  on  apples  to 
control  clover.  This  request  was  denied 
based  on  the  determination  that  the 
request  does  not  meet  the  criteria  of  an 
emergency  in  accordance  with  40  CFR 
section  166.3d.  Contact:  Barbara 
Madden. 

On  August  18,  1999  EPA  denied  the 
use  of  fluazinam  on  peanuts  to  control 
Sclerotinia  blight.  This  request  was 
denied  because  at  this  time  the  Agency's 
is  not  able  to  reach  a  "reasonable 
certainty  of  no  harm"  finding  regarding 
health  effects  which  may  result  if  this 
use  were  to  occur.  Additionally,  EPA  is 
unable  at  this  time  to  conclude  that 
there  will  not  be  imacceptable  adverse 
effects  to  the  environment,  including 
non-target  organisms,  endangered 
species,  and  ground  water  resources. 
Fluazinam  is  an  unregistered  chemical 
for  which  EPA  has  minimal  data 
previously  reviewed.  Contact:  Barbara 
Madden. 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  February 


19, 1999,  to  February  19,  2000.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
chlorfenapyr  on  cotton  to  control  beet 
armywonn;  June  14, 1999,  to  September 
30, 1999.  Contact:  Andrea  Beard 

EPA  authorized  the  use  of 
myclobutanil  on  cucurbit  vegetables  to 
control  powdery  mildew;  July  16, 1999, 
to  September  30,  1999.  Contact:  David 
Deegan 

North  Dakota 

Department  of  Agriculture 

Denial:  On  September  27, 1999,  EPA 
denied  the  use  of  ethalfluralin  on 
crambe  to  control  kochia.  This  request 
was  denied  based  on  the  determination 
that  the  described  situation  is  routine 
and  dhronic,  and  does  not  therefore 
meet  the  established  criteria  imder 
which  EPA  grants  emergency 
exemptions.  Contact:  David  Deegan 

Crisis:  On  Jime  25,  1999,  for  the  use 
of  clopyralid  on  flax  and  crambe  to 
control  Canada  thistle  and  perennial 
sowthistle.  This  program  ended  on  July 
31,  1999.  Contact:  Libby  Pemberton 

On  June  18, 1999.  for  the  use  of 
sethoxydim  on  buckwheat  to  control 
volimteer  grains  and  foxtail.  This 
program  ended  on  July  18,  1999. 
Contact:  Libby  Pemberton 

On  July  8,  1999,  for  the  use  of 
paraquat  on  dry  peas  to  control  weeds. 
This  program  ended  on  September  15, 
1999.  Contact:  Libby  Pemberton 

On  August  6,  1999,  for  the  use  of 
lambda-cyhalothrin  on  flax  to  control 
grasshoppers.  This  program  ended  on 
August  20, 1999.  Contact:  Andrew 
Ertman 

Specific:  EPA  authorized  the  use  of 
imazamox  on  imidazolinone  tolerant 
canola  to  control  wild  mustard;  March 
8,  1999,  to  July  15,  1999.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetle;  March  10, 1999,  to 
March  9,  2000.  Contact:  Barbara 
Madden 

EPA  authorized  the  use  of 
ethalfluralin  on  canola  to  control 
kochia;  March  30,  1999,  to  December  31, 
1999.  Contact:  David  Deegan 

EPA  authorized  the  use  of 
tetraconazole  on  sugarbeets  to  control 
cercospora  leaf  spot;  April  7, 1999,  to 
September  30, 1999.  Contact:  David 
Deegan 

EPA  authorized  the  use  of 
tebuconazole  on  barley  and  wheat  to 
control  Fusarium  head  blight;  April  9, 
1999,  to  August  25,  1999.  Contact:  Steve 
Schaible 

EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  various 
nightshade  species  and  velvetleaf;  May 


1, 1999,  to  June  30, 1999.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  May  25, 1999.  to 
May  25,  2000.  Contact:  Libbv  Pemberton 

EPA  authorized  the  use  ot 
propiconazole  on  dry  beans  to  control 
rust;  June  20, 1999,  to  August  31,  1999. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  10,  1999,  to 
August  31.  2000.  Contact:  Andrew 
Ertman 

Ohio 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  April  26. 
1999,  to  FelHTiary  26,  2000.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
myclobutanil  on  caneberries  to  control 
orange  rust;  May  28,  1999,  to  October 
31,  1999.  Contact:  Dave  Deegan 

EPA  authorized  the  use  of  oxyfluorfen 
on  strawberries  to  control  broadleaf 
weeds;  Jime  20,  1999,  to  December  15, 
1999.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of 
myclobutanil  on  cuciu"bit  vegetables  to 
control  powdery  mildew;  July  16,  1999, 
to  September  30, 1999.  Contact:  David 
Deegan 

Oklahoma 

Department  of  Agriculture 

Crisis:  On  Jime  28,  1999,  for  the  use 
of  metsulfuron-methyl  on  sorghum  to 
control  weeds.  This  program  ended  on 
September  15,  1999.  Contact:  Andrew 
Ertman 

On  September  3,  1999,  for  the  use  of 
bifenthrin  on  peanuts  to  control  Banks 
grass  mites.  This  program  ended  on 
October  30, 1999.  Contact:  Andrea 
Beard 

Denial:  On  August  18, 1999  EPA 
denied  the  use  of  fluazinam  on  peanuts 
to  control  Sclerotinia  blight.  This 
request  was  denied  because  at  tlHS  time 
the  Agency's  is  not  able  to  reach  a 
"reasonable  certainty  of  no  harm" 
finding  regarding  health  effects  which 
may  result  if  this  use  were  to  occur. 
Additionally,  EPA  is  unable  at  this  time 
to  conclude  that  there  will  not  be 
unacceptable  adverse  effects  to  the 
environment,  including  non-tafget 
organisms,  endangered  species,  and 
ground  water  resources.  Fluazinam  is  an 
unregistered  chemical  for  which  EPA 
has  minimal  data  previously  reviewed. 
Contact:  Barbara  Madden. 

Specific:  EPA  authorized  the  use  of 
carbofuran  flowable  formulation  on 
cotton  to  control  aphids;  March  15. 
1999,  to  October  15,  1999.  Contact: 
David  Deegan 
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Denial:  On  September  20,  1999  EPA 
denied  the  uses  of  prohexadione 
calcium  on  apples  and  pears  to  control 
fire  blight.  These  requests  were  denied 
because  at  this  time  the  Agency's  is  not 
able  to  reach  a  "reasonable  certainty  of 
no  harm"  finding  regarding  health 
effects  which  may  result  if  this  use  were 
to  occur.  Additionally,  EPA  is  unable  at 
this  time  to  conclude  that  there  will  not 
be  unacceptable  adverse  effects  to  the 
environment.  Prohexadione  Calcium  is 
an  unregistered  chemical  for  which  EPA 
has  minimal  data  previously  reviewed. 
Contact:  Andrea  Beard. 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites;  February  1, 1999.  to  February  1. 
2000.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of  ethoprop 
on  baby  hops  and  idle  hops  to  control 
garden  symphylans;  March  24. 1999,  to 
May  31.  1999.  Contact:  Steve  Schaible 

EPA  authorized  the  use  of 
tebuconazole  on  barley  to  control  barley 
stripe  rust;  April  23,  1999,  to  August  15. 
1999.  Contact:  Steve  Schaible 

EPA  authorized  the  use  of 
myclobutanil  on  hops  to  control 
powdery  mildew;  April  27, 1999.  to 
September  22,  1999.  Contact:  David 
Deegan 

EPA  authorized  the  use  of 
tebuconazole  on  hops  to  control 
powdery  mildew;  April  27,  1999,  to 
September  22,  1999.  Contact:  David 
Deegan 

EPA  authorized  the  use  of  pyridate  on 
mint  to  control  redroot  pigweed  and 
kochia;  May  1. 1999,  to  December  31, 
1999.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of 
propiconazole  on  raspberries  to  control 
yellow  rust;  May  18,  1999.  to  November 
1.  1999.  Contact:  Steve  Schaible 

EPA  authorized  the  use  of  paraquat 
dichloride  on  green  peas  grown  for  seed 
and  dry  peas  to  confrol  weeds;  May  25, 
1999.  to  November  30.  1999.  Contact: 
Libby  Pemberton 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  May  25.  1999,  to 
May  25,  2000.  Contact:  Libby  Pemberton 

EPA  authorized  the  use  of  triazamate 
on  true  fir  Christmas  trees  to  control 
root  aphids;  May  27,  1999,  to  October 
31,  1999.  Contact:  Steve  Schaible 

EPA  authorized  the  use  of 
trifloxystrobin  on  hops  to  control 
powdery  mildew;  June  28,  1999,  to 
September  22,  1999.  Contact:  Dave 
Deegan 

EPA  authorized  the  use  of  fludioxonil 
on  stone  finit  to  control  brown  rot.  gray 
mold  and  Rhizopus  rot;  Jiily  14.  1999. 
to  September  30,  1999.  Contact:  Andrew 
Ertman 


EPA  authorized  the  use  of 
propyzamide  on  grasses  grown  for  seed 
to  control  grassy  weeds;  July  15.  1999, 
to  January  20,  2000.  Contact:  Andrew 
Ertman 

EPA  authorized  the  use  of  Switch  62.5 
WG  containing  the  active  ingredients 
fludioxonil  and  cyprodinil  oa 
caneberries  to  control  gray  mold;  July 
22. 1999,  to  September  10.  1999. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of  ethoprop 
on  baby  mint  to  control  garden 
symphylans;  August  17.  1999.  to 
September  15.  1999.  Contact:  Steve 
Schaible 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  8,  1999,  to  August 
31,  2000.  Contact:  Andrew  Ertman 

EPA  authorized  the  use  of  flufenacet 
on  wheat  to  control  Italian  ryegrass  or 
annual  ryegrass;  October  4,  1999 
through  to  June  30,  2000.  Contact: 
Barbara  Madden 

Pennsylvania 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  January  1, 
1999,  to  January  1.  2000.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
myclobutanil  on  cucurbit  vegetables  to 
control  powdery  mildew;  July  16, 1999. 
to  September  30,  1999.  Contact:  David 
Deegan 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control  • 
late  blight;  September  3.  1999.  to  August 
31,  2000.  Contact:  Andrew  Ertman 

EPA  authorized  the  use  of  oxyfluorfen 
on  strawberries  to  control  field  pansy, 
wood  sorrel  and  groimdsel;  October  15, 
1999.  to  December  15,  1999.  Contact: 
Barbara  Madden 

Rhode  Island 

Department  of  Environmental 
Management 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  May  13, 
1999,  to  May  13,  2000.  Contact:  Barbara 
Madden 

South  Carolina 

Clemson  University 

Crisis:  On  April  8, 1999,  for  the  use 
of  the  product  Switch,  containing  the 
active  ingredients  fludioxonil  and 
cyprodinil  on  strawberries  to  control 
gray  mold.  This  program  ended  on  Jime 
15,  1999.  Contact:  Steve  Schaible 

On  May  18,  1999,  for  the  use  of 
fludioxonil  on  stone  fiiiit  to  control 
brown  rot.  This  program  ended  on 
September  1,  1999.  Contact:  Andrew 
Ertman 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
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mites  and  small  hive  beetle;  January  1, 
1999,  to  January  1,  2000.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
chlorfenapyr  on  cotton  to  control  beet 
armyworm;  June  14,  1999,  to  September 
30, 1999.  Contact:  Andrea  Beard 

South  Dakota 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
covunaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  March  23, 
1999,  to  March  23,  2000.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed;  March  31, 
1999,  to  November  1, 1999.  Contact: 
Steve  Schaible 

EPA  authorized  the  use  of      >; 
tebuconazole  on  barley  and  wheat  to 
control  Fusariiun  head  blight;  June  5, 

1999,  to  August  25, 1999.  Contact:  Steve 
Schaible 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  October  18, 1999,  to  June  30, 

2000.  Contact:  Andrew  Ertman 

EPA  authorized  the  use  of  imazapic- 
ammonium  on  pastureland  and 
rangeland  to  control  leafy  spiuge; 
October  25, 1999,  to  October  25,  2000. 
Contact:  Libby  Pemberton 

Tennessee 

Department  of  Agriculture 

Crisis:  On  May  28,  1999,  for  the  use 
of  sulfentrazone  on  cowpeas  and  lima 
beans  to  control  hophombeam 
copperleaf.  This  program  ended  on 
September  30, 1999.  Contact:  Barbara 
Madden 

Denial:  On  April  19,  1999  EPA  denied 
the  use  of  acifluorfen  on  lima  beans, 
Southern  peas,  and  cowpeas  to  control 
hophombeam  copperleaf.  This  request 
was  denied  because  at  this  time,  EPA  is 
unable  to  make  the  safety  finding 
required  under  the  Food  Quality 
Protection  Act  FQPA  of  1996.  Therefore, 
tolerances  necessary  under  the  Federal 
Food  Drug  and  Cosmetic  Act  FFDCA, 
section  40816  can  not  be  extended. 
Contact:  Barbara  Madden. 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  February 
12, 1999,  to  February  11,  2000.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of 
sulfentrazone  on  cowpeas  and  lima 
beans  to  control  hophombeam 
copperleaf;  June  1,  1999,  to  September 
30, 1999.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of 
chlorfenapyr  on  cotton  to  control  beet 
armyworm;  Jime  14,  1999,  to  September 
30,  1999.  Contact:  Andrea  Beard 

Texas 

Department  of  Agriculture 


Crisis:  On  June  28,  1999,  for  the  use 
of  metsulfuron-methyl  on  sorghum  to 
control  weeds.  This  program  ended  on 
July  12, 1999.  Contact:  Andrew  Ertman 

On  September  8, 1999  for  the  use  of 
fenbuconazole  on  grapefmit  to  control 
greasy  spot.  This  program  ended  on 
October  1, 1999.  Contact:  Dan 
Rosenblatt 

Denial:  On  March  9, 1999  EPA  denied 
the  use  of  diclosulam  on  peanuts  to 
control  weeds.  This  request  was  denied 
because  adequate  alternatives  are 
available  to  control  the  weeds  specified 
in  this  request.  Contact:  Barbara 
Madden. 

On  March  12, 1999  EPA  denied  the 
use  of  propazine  on  sorghiun  to  control 
broadleaf  weeds.  This  request  was 
denied  because  aggregate  risk  fi'om  the 
triazine  herbicides  exceeds  the  level  the 
Agency  considers  to  represent  a 
reasonable  certainty  of  no  harm. 
Contact:  Steve  Schaible 

Specific  EPA  authorized  the  use  of 
tebuconazole  on  wheat  to  control  leaf 
mst;  March  12,  1999,  to  June  30,  1999. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of  carbofuran 
flowable  formulation  on  cotton  fo 
control  aphids;  March  15,  1999,  to 
September  30,  1999.  Contact:  David 
Deegan 

EPA  authorized  the  use  of 
propiconazole  on  grain  sorghvun  to 
control  sorghum  ergot;  May  19,  1999,  to 
Decem^ber  31,  1999.  Contact:  Steve 
Schaible 

.  EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  May  25,  1999,  to 
May  25,  2000.  Contact:  Libby  Pemberton 

EPA  authorized  the  use  of 
tebufenozide  on  cotton  to  control  beet 
armyworm;  Jime  10,  1999,  to  September 
30,  1999.  Contact:  Andrea  Beard 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
armyworm;  Jime  10,  1999,  to  October  1, 
1999.  Contact:  Andrea  Beard 

EPA  authorized  the  use  of 
chlorfenapyr  on  cotton  to  control  beet 
armyworm;  Jime  14, 1999,  to  September 
30,  1999.  Contact:  Andrea  Beard 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mite  and 
small  hive  beetle  June  28, 1999,  to  June 
28,  2000.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of  dicloran  on 
peanuts  to  control  Sclerotinia  blight; 
July  1, 1999,  to  October  31,  1999. 
Contact:  Barbara  Madden 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  July  1, 1999,  to  July  1,  2000. 
Contact:  Andrew  Ertman 

EPA  authorized  the  use  of 
myclobutanil  on  cucurbit  vegetables  to 
control  powdery  mildew;  July  16, 1999, 


to  April  15,  2000.  Contact:  David 
Deegan 

EPA  authorized  the  use  of  bifenthrin 
on  sorghum  grown  for  seed  to  control 
Banks  grass  mite;  August  24, 1999,  to 
August  23,  2000.  Contact:  Andrea  Beard 

EPA  authorized  the  use  of 
fenbuconazole  on  grapefruit  to  control 
greasy  spot;  October  1,  1999,  to  October 
1,  2000.  Contact:  Dan  Rosenblatt 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  October  14,  1999,  to 
September  29,  2000.  Contact:  Andrew 
Ertman 

EPA  authorized  the  use  of  norflurazon 
on  bermudagrass  to  control  annual 
grassy  weeds;  November  9, 1999,  to 
November  9,  2000.  Contact:  Libby 
Pemberton 

Utah 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mite;  June  9, 1999,  to  June  8,  2000. 
Contact:  Barbara  Madden 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  30, 1999,  to 
September  21,  2000.  Contact:  Andrew 
Ertman 

Virginia 

Department  of  Agriculture  and 
Consumer  Services 

Denial:  On  August  18. 1999  EPA 
denied  the  use  of  fluazinam  on  peanuts 
to  control  Sclerotinia  blight.  This 
request  was  denied  because  at  this  time 
the  Agency's  is  not  able  to  reach  a 
"reasonable  certainty  of  no  harm" 
finding  regarding  health  effects  which 
may  result  if  this  use  were  to  occur. 
Additionally,  EPA  is  unable  at  this  time 
to  conclude  that  there  will  not  be 
unacceptable  adverse  effects  to  the 
environment,  including  non-target 
organisms,  endangered  species,  and 
ground  water  resources.  Fluazinam  is  an 
unregistered  chemical  for  which  EPA 
has  minimal  data  previously  reviewed. 
Contact:  Barbara  Madden. 

On  September  17.  1999.  EPA  denied' 
the  use  of  Acibenzolar  on  tomatoes  to 
control  bacterial  diseases.  This  request 
was  denied  because  at  this  time  the 
Agency's  is  not  able  to  reach  a 
"reasonable  certainty  of  no  harm" 
£nding  regarding  health  effects  which 
may  result  if  this  use  were  to  occur. 
Additionally.  EPA  is  unable  at  this  time 
to  conclude  that  there  will  not  be 
unacceptable  adverse  effects  to  the 
environment.  Acibenzolar  is  an 
unregistered  chemical  for  which  EPA 
has  minimal  data  previously  reviewed. 
Contact:  Andrea  Beard. 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetle;  June  14. 
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Contact:  Barbara 

On  April  28, 
Switch  62.5  W( 
ingredients  flue 


1999,  to  June  IC ,  2000.  Contact:  Barbara 
Madden 

EPA  authoriz(  (d  the  use  of 
myclobutanil  or  cucurbit  vegetables  to 
control  powder  '  mildew;  July  16,  1999, 
to  October  31.  1  }99.  Contact:  David 
Deegan 

EPA  authoriz(  id  the  use  of 
chlorpropham  a  a  spinach  to  control 
chickweed;  Dec  smber  1, 1999,  to  April 
30,  2000.  Contait:  David  Deegan 

Washington 

Department  o' Agriculture 

Crisis:  On  February  26,  1999,  for  the 
use  of  flufenace'  on  wheat  to  control 
Italian  ryegrass  i  )r  annual  ryegrass  .  This 
program  ended  ^n  May  31,  1999. 
1  Madden 

l999,  for  the  use  of 
I  containing  the  active 
toxonil  and  cyprodinil 
on  caneberries  tb  control  gray  mojd.  The 
state  had  reques  ted  a  speciHc  exemption 
for  the  use  prior  to  the  crisis 
declaration;  the  requested  expiration 
date  in  the  speci  fie  exemption  was 
September  10.  1  399.  Contact:  Steve 
Schaible 

On  May  11,1!  i99,  for  the  use  of 
Switch  62.5  WG  containing  the  active 
ingredients  flud  oxonil  and  cyprodinil 
on  strawberries  o  control  gray  mold. 
The  state  had  re  guested  a  specific 
exemption  for  the  use  prior  to  the  crisis 
declaration;  the  Requested  expiration 
date  in  the  spec;  fie  exemption  was  July 
22.  1999.  Contact:  Steve  Schaible 

On  July  2,  19<  9,  for  the  use  of 
imazamox  on  dr  y'  bean  to  control 
nightshade  and  /elvetleaf.  This  program 
ended  on/is  exp  scted  to  end  on  August 
15  ,  1999.  Contact:  Barbara  Madden 

Specific:  EPA  jauthorized  the  use  of 
coumaphos  in  b  jehives  to  control  varroa 
mites  and  small  hive  beetle;  February  1. 
1999,  to  February  1,  2000.  Contact: 
Barbara  Madder 

EPA  authorizt  d  the  seed  treatment 
use  of  fosetyl-Al  on  peas  to  control 
downy  mildew;  Vlarch  1,  1999,  to  April 
30,  1999.  Contact:  Steve  Schaible 

EPA  authorize  d  the  use  of 
propiconazole  o  i  blueberries  to  control 
mummy  berry  d  sease;  March  15, 1999, 
to  June  10,  1999  Contact:  Steve 
Schaible 

EPA  authorize  d  the  use  of 
propiconazole  o  a  cranberries  to  control 
cottonball  diseaiie;  April  19,  1999,  to 
July  31,  1999.  C(»ntact:  Steve  Schaible 

EPA  authorize  d  the  use  of 
tebuconazole  on  barley  to  control  barley 
stripe  rust;  Apri  23,  1999,  to  August  15, 
1999.  Contact:  S:eve  Schaible 

EPA  authorize  d  the  use  of 
myclobutanil  on  hops  to  control 
powdery  mildevr;  April  27, 1999,  to 
September  22, 1  )99.  Contact:  David 
Deegan 


EPA  authorized  the  use  of 
tebuconazole  on  hops  to  control 
powdery  mildew;  April  27,  1999,  to 
September  22,  1999.  Contact:  David 
Deegan 

EPA  authorized  the  use  of  pyridate  on 
mint  to  control  redroot  pigweed  and 
kochia;  May  1,  1999,  to  December  31, 
1999.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of 
propiconazole  on  raspberries  to  control 
yellow  rust;  May  18,  1999,  to  July  1. 
1999.  Contact:  Steve  Schaible 

EPA  authorized  the  use  of  paraquat 
dichloride  on  green  peas  grown  for  seed 
and  dry  peas  to  control  weeds;  May  25, 
1999.  to  May  30,  1999.  Contact:  Libby 
Pemberton 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  May  25, 1999,  to 
May  25,  2000.  Contact:  Libby  Pemberton 

EPA  authorized  the  use  of  triazamate 
on  true  fir  Christmas  trees  to  control 
root  aphids;  May  27,  1999,  to  October 
31, 1999.  Contact:  Steve  Schaible 

EPA  authorized  the  use  of  pirimicarb 
on  vegetable  seed  crops  to  control 
aphids;  June  18, 1999,  to  September  15, 
1999.  Contact:  Steve  Schaible 

EPA  authorized  the  use  of 
trifloxystrobin  on  hops  to  control 
powdery  mildew;  June  24.  1999.  to 
September  22.  1999.  Contact:  Dave 
Deegan 

EPA  authorized  the  use  of  cyhexatin 
on  hops  to  control  Two-spotted  spider 
mites;  July  1.  1999,  to  September  20, 
1999.  Contact:  David  Deegan 

EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  nightshade  and 
velvetleaf;  July  2,  1999,  to  August  15, 
1999.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of  Switch  62.5 
WG  containing  the  active  ingredients 
fludioxonil  and  cyprodinil  on 
caneberries  to  control  gray  mold;  July 
22.  1999.  to  September  10,  1999. 
Contact:  Steve  Schaible 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  8, 1999,  to  August 
31,  2000.  Contact:  Andrew  Ertman 

EPA  authorized  the  use  of  flufenacet 
on  wheat  to  control  Italian  ryegrass  or 
annual  ryegrass;  October  4.  1999,  to 
June  30.  2000.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of  oxyfluorfen 
on  strawberries  to  control  broadleaf 
weeds;  December  15,  1999,  to  August 
15,  2000.  Contact:  Barbara  Madden 

West  Virginia 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mite  and  small  hive  beetle;  May  20. 
1999.  to  May  18,  2000.  Contact:  Barbara 
Madden 

Wisconsin 


Department  of  Agriculture,  Trade, 
and  Consumer  Protection 

Denial:  On  May  4.  1999  EPA  denied 
the  use  of  dimethenamid  on  dry  bulb, 
onions  to  control  annual  grasses  and 
broadleaf  weeds.  This  request  was 
denied  because  the  situation  is  routine, 
not  urgent,  and  nor  are  growers  likely  to 
suffer  from  significant  economic  losses 
if  the  request  is  denied.  The  availability 
of  a  new  pesticide  to  control  a  chronic  , 
pest  problem  does  not  constitute  a  non- 
routine  condition.  Historically,  use  of 
hand  labor  has  compensated  for 
inadequate  weed  control  by  registered 
herbicades.  Contact:  Barbara  Madden 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites;  January  1.  1999,  to  January  1. 
2000.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of 
propiconazole  on  cranberries  to  control 
cottonball  disease;  April  15, 1999.  to 
July  31.  1999.  Contact:  Steve  Schaible 

EPA  authorized  the  use  of  pyridate  on 
mint  to  control  redroot  pigweed;  May  1, 
1999.  to  December  31,  1999.  Contact: 
Barbara  Madden 

EPA  authorized  the  use  of  glufosinate- 
anunonium  on  sweet  com  to  control 
weeds;  May  24,  1999,  to  July  15.  1999. 
Contact:  Barbara  Madden 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  May  25,  1999,  to 
May  25,  2000.  Contact:  Libby  Pemberton 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  9,  1999.  to  August 
31.  2000.  Contact:  Andrew  Ertman 

Wyoming 

Department  of  Agriculture 

Denial:  On  May  24,  1999  EPA  denied 
the  use  of  fipronil  on  rangeland,  non- 
crop  land,  and  CRP  land  to  control 
grasshoppers.  This  request  was  denied 
because  the  situation  is  routine,  not 
urgent;  it  was  determined  that  the  use 
of  registered  alternatives  in  a  RAATs 
strategy  would  adequately  control 
rangeland  grasshoppers.  EPA  also  has 
concerns  regarding  potential  ecological 
risk  to  non-target  organisms  from 
fipronil  and  its  photodegradates. 
Contact:  Steve  Schaible 

Specific:  EPA  authorized  the  use  of 
imazamox  on  dry  beans  in  Wyoming  to 
control  various  nightshade  species  and 
velvetleaf;  June  1,  1999.  to  July  15,  1999. 
Contact:  Barbara  Madden 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mite  and 
small  hive  beetle;  September  17,  1999, 
to  September  15,  2000.  Contact:  Barbara 
Madden 

B.  Federal  Departments  and  Agencies 

Agriculture  Department 
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Animal  and  Plant  Health  Inspection 
Service 

Quarantine:  EPA  authorized  the  use 
of  sodium  carbonate  4.0%  solution  on 
siu^aces  potentially  exposed  to  certain 
animal  diseases,  including  semen 
containers,  aircraft,  and  structural 
surfaces  at  animal  import  centers,  plant 
inspection  stations  and  ports  to  control 
certain  animal  diseases;  April  15, 1999, 
to  April  15,  2002.  Contact:  David 
Deegan 

EPA  authorized  the  use  of  sodiiun 
carbonate  4.0%  solution  plus  sodium 
silicate  0.1%  solution  on  aircraft 
surfaces  potentially  exposed  to  certain 
animal  diseases,  in  or  on  semen 
containers  to  control  certain  animal 
diseases;  April  15,  1999,  to  April  15, 
2002.  Contact:  David  Deegan 

EPA  authorized  the  use  of  sodium 
hypochlorite  in  a  solution  not  to  exceed 
12.5%  on  siu^aces  potentially  exposed 
to  certain  animal  diseases,  and  to  plant 
parts  or  plant  materials  to  control 
certain  animal  diseases;  April  15, 1999, 
to  April  15,  2002.  Contact:  David 
Deegan 

EPA  authorized  the  use  of  sodium 
hydroxide  in  a  2.0%  solution  on 
exposed  surfaces,  animal  product 
containers,  hay  and  straw  to  control 
certain  animal  diseases;  April  15, 1999, 
to  April  15,  2002.  Contact:  David 
Deegan 

Defense  Department 

Quarantine:  EPA  authorized  the  use 
of  paraformaldehyde  on  biological 
containment  areas,  biological  safety 
cabinets  and  equipment,  and  high 
efficiency  particulate  air  filters  in  the 
ventilation  system  to  control  the  release 
of  infectious  microorganisms  from 
containment  areas;  July  6,  1999,  to  July 
6,  2002.  Contact:  Libby  Pemberton 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  January  11,  2000. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  00-1546  Filed  1-21-00;  8:45  am] 
BILUNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-€52a-1] 

Notice  of  Proposed  Administrative 
Cost  Recovery  Settlement  Pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

agency:  Environmental  Protection 
Agency. 


action:  Proposal  of  CERCLA  section 
122(h)(1)  administrative  cost  recovery 
settlement  for  the  Uniroyal  Hill  Street 
Site. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  ("U.S. 
EPA")  proposes  to  address  the  potential 
liability  of  Uniroyal,  Inc.,  Uniroyal 
Holding,  Inc.,  CDU  Holding,  Inc.,  and 
the  CDU  Holding,  Inc.  Liquidating  Trust 
(the  "Settling  Parties")  by  execution  of 
a  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA")  section  122(h)(1) 
Administrative  Order  on  Consent 
prepared  pursuant  to  42  U.S.C. 
9622(h)(1)  (the  "Agreement").  The 
Agreement  provides  the  Settling  Parties 
certain  covenants  not  to  sue  under 
CERCLA,  42  U.S.C.  9601  at  seq.,  as 
amended,  and  section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA"),  42  U.S.C.  6973,  as 
amended,  with  respect  to  the  Uniroyal 
Hill  Street  Site  (the  "Site"),  located  in 
Mishawaka,  Indiana.  The  key  terms  and 
conditions  of  the  Agreement  may  be 
briefly  siunmarized  as  follows:  (1)  The 
Settling  Parties  agree  to  pay  $50,000  to 
the  Hazardous  Substances  Superfund  in 
satisfaction  of  U.S.  EPA's  allowed  claim; 
(2)  the  Settling  Parites  agree  to  pay 
$50,000  to  the  City  of  Mishawaka,  in 
satisfaction  of  their  claim;  (3)  the 
Settling  Parties  agree  not  to  assert  any 
claims  or  causes  of  action  against  the 
United  States,  or  its  contractors  or 
employees,  with  respect  to  the  Site  or 
the  Agreement;  (4)  subject  to  the 
reservations  specified  in  the  Agreement, 
U.S.  EPA  affords  the  Settling  Parties  a 
covenant  not  to  sue  for  recovery  of 
response  costs  pursuant  to  section  107 
of  CERCLA,  42  U.S.C.  9607(a),  liability 
for  injiuictive  relief  or  administrative 
order  enforcement  piusuant  to  section 
106  of  CERCLA,  42  U.S.C.  9606,  liability 
for  injimctive  relief  pursuant  to  section 
7003  of  the  Resoiux:e  Conservation  and 
Recovery  Act,  42  U.S.C.  6973,  and 
provides  contribution  protection  as 
provided  by  CERCLA  sections  113(f)(2) 
and  122(h)(4),  42  U.S.C.  9613(f)(2)  and 
9622  (h)(4),  conditioned  upon 
satisfaction  of  obligations  under  the 
Agreement.  The  Site  is  not  on  the  NPL. 
The  Agreement  was  signed  by  the 
Regional  Administrator,  U.S.  EPA, 
Region  5,  on  December  23,  1999. 

DATES:  Written  comments  on  the 
proposed  Agreement  must  be  received 
by  U.S.  EPA  on  or  before  February  23, 
2000.  In  accordance  with  section 
7003(d)  of  RCRA,  42  U.S.C.  6973(d), 
commenters  may  request  an  opportimity 
for  a  public  hearing  in  the  affected  area. 


ADDRESSES:  The  proposed  Agreement 
and  the  U.S.  EPA's  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  U.S.  EPA  Records 
Center  Room  714,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  A 
copy  of  the  proposed  Agreement  may  be 
obtained  from  U.S.  EPA  Office  of 
Regional  Counsel,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Comments  should  reference  the 
Uniroyal  Hill  Street  Site,  Mishawaka, 
Indiana,  and  U.S.  EPA  Docket  No.  V- 
W-99-C-575  and  should  be  addressed 
to  Ms.  Hedi  Bogda-Cleveland,  U.S.  EPA 
Office  of  Regional  Counsel,  77  West 
Jackson  Boulevard  (C-14J),  Chicago, 
Illinois  60604-3590. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Hedi  Bogda-Cleveland,  U.S.  EPA  Office 
of  Regional  Counsel,  77  West  Jackson 
Boulevard  (C-14J),  Chicago,  Illinois 
60604,  at  (312)  886-5825. 

Dated:  December  23, 1999 
Francis  X.  Lyons, 

Regional  Administrator,  Region  5. 

(PR  Doc.  00-1554  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51940;  FRL-648ft-5] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutor>'  provisions 
pertaining  to  the  manufacttire  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  December  6, 
1999  to  December  31,  1999,  consists  of 
the  PMNs,  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
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person.  Please  follow  the  detailed 
instructions  for  3ach  method  as 
provided  in  Uni  1 1,  of  the 
"SUPPLEMENT]ARY  INFORMATION." 
To  ensure  proptr  receipt  by  EPA,  it  is 
imperative  that  fou  identify  docket 
control  number  3PPTS-51940  and  the 
specific  PMN  ni  imber  in  the  subject  line 
on  the  first  page  of  your  response. 
FOR  FURTHER  INF  3RMATION  CONTACT:  Joe 
Carra,  Deputy  D. rector,  Office  of 
Pollution  Prevention  and  Toxics  (7401), 
Office  of  Polluti  jn  Prevention  and 
Toxics,  Environ  nentaJ  Protection 
Agency,  401  M  :  It.,  SW.,  Washington, 
DC  20460;  telep  lone  numbers:  (202) 
554-1404  and  T  3D:  (202)  554-0551;  e- 
mail  address:  T5CA-H0tline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Infori  nation 

A.  Does  this  /  ction  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  sj  ich,  the  Agency  has  not 
attempted  to  dei  cribe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  appUes  d  irectly  to  the  submitter 
of  the  premanuf  ictiire  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 


Git 


B.  How  Can  I 
Information 
Document  and 
Documents? 

1.  Electronica  ly. 
copies  of  this  dQcument 
other  available 
Internet  Home 
www.epa.gov/. 
"Laws  and  Regijlations 
up  the  entry  for 
the  "Federal 
Documents."  Y( 
the  "Federal 
I  www.  epa  .gov/f^drgstr/ 

2.  In  person. 
established  an 
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control  number 
The  official  record 
c  ocuments  specifically 
s  action,  any  public 
,ed  during  an  applicable 
and  other  information 
afction,  including  any 
med  as  confidential 
nfomiation  (CBI).  This  official 
the  documents  that  are 
localled  in  the  docket,  as  well 
that  are  referenced  in 
.  The  public  version  of 
recotd  does  not  include  any 
cla  med  as  CBI.  The  public 
opicial  record,  which 


includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-51940  and  the 
specific  PMN  number  in  the  subject  line 
on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Docimient 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPPTS-51940 
and  the  specific  PMN  number. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  wrill  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conmient  that  includes  any 


information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
"FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  hiventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  December  6, 
1999  to  December  31, 1999,  consists  of 
the  PMNs,  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 
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in.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the 
PMNs,  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 


are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  II. 
to  access  additional  non-CBI 
information  that  may  be  available. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 


the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufactm-er;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


I.  81  Premanufacture  Notices  Received  From:  12/06/99  to  12/31/99 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-00-0309 

12/06/99 

03A)5/00 

Eastman  Chemical 
Company 

(S)  Plastic  additive 

(G)  Substituted  phtyakx:yanine  dye 

P-00-0310 

12/06/99 

03/05/00 

CBI 

(G)  For  use  as  an  exterior  coating  for 
aluminum  "easy  open  ends"  for  the 
l)eer  and  leverage  can  market 

(G)  Acrylic  polyester  resin 

P-00-0311 

12/06/99 

03/05/00 

The  Dow  Chemical 
Company 

(S)  Chemical  intermediate  for  use  on 
site 

(G)  Alkylphenol,  potassium  salt 

P-00-0312 

12/06/99 

03/05/00 

The  Dow  Chemical 

(G)  Fuel  additive  and  chertiical  inter- 

(G)  Alkaryl    polyoxyalkytene    denva- 

Company 

mediate 

tives 

P-00-0313 

12/06/99 

03/05/00 

The  Dow  Chemical 
Company 

(G)  Fuel  additive  and  chemical  inter- 
mediate 

(G)  Alkaryl  polyoxyalkytene  derivative 

P-00-0314 

12/06/99 

03/05/00 

CBI 

(G)  Copying  material 

(G)  Triphenylamine  derivative 

P-00-0315 

12/07/99 

03/06/00 

CBI 

(G)   Electronics  themiosetting   adhe- 

(G) Amino  novolac 

P-00-0316 

12/07/99 

03/06/00 

CBI 

sive 
(S)  Antioxidant  and  /or  stabilizer  for 
coating 

(G)    Propanok:    ackj,    3-(alkytthk))-, 
thiobis  (alkylphenylene  ester 

P-00-0317 

12/08/99 

03/07/00 

Dow  Coming  Corpora- 
tion 
Ciba  Specialty  Chemi- 

(S) Silicone  textile  treatment 

(G)  Amino-functional  sHoxane 

P-00-0318 

12/07/99 

03/06/00 

(G)  Textive  dye 

(G)    Cuprate(6-),    [2-[[[[3-II4-fluoro-6- 

cals  Corporation 

[[2-[[4-fluoro-6-[[4-          ((sulfonated 
alkyl)    azojphenyl]    amino]    -1.3,5- 
triazin-2-y1)amino]-1- 
methylethyljamino]    -1 ,3,5-triazin-2- 
yl]amino]-2-(hydroxy- .  kappa  0)-5- 
sulfophenyljazo- .  kappa .  n2] 
nhenylmethylla20-.kappa.n1]-4- 
sulfobenzoate      (8-)]-,      potassium 
sodium* 

P-00-0319 

12/07/99 

03/06/00 

CBI 

(G)Wax 

(G)  Benzenedicar- 

boxylic                 acid,                 alkyl 
alkylaminocarbonyloxyethyl  ester 

P-00-0320 

12A)7/99 

03/06/00 

CBI 

(G)  Component  of  coating  with  open 

(G)  Blocked  isocyanate 

P-00-0321 

12/07/99 

03/06/00 

CBI 

use 
(G)  Additive  for  manufacture  of  arti- 
cles 

(G)  Polyamide  amine  epichtorohydrin 
resin 

P-00-0322 

12/07/99 

03/06/00 

CBI 

(G)  Additive  for  manufacture  of  arti- 
cles 

(G)  Polyamide  amine  epk:hk)rohydrin 
resin 

P-00-0323 

12/07/99 

03/06/00 

CBI 

(G)  Additive  for  manufacture  of  arti- 
cles  , 

(G)  Polyamide  amine  epichlorotiydrin 
resin 

P-00-0324 

12/07/99 

03/06/00 

CBI 

(G)  Additive  for  manufacture  of  arti- 
cles 

(G)  Polyamide  amine  epichtorohydrin 
resin 

P-00-0325 

12/07/99 

03A)6/00 

CBI 

(G)  Chemical  process  intermediate 

(G)  Polyamide  amine 

P-OO-0326 

12/09/99 

03/08/00 

CBI 

(G)  Additive  for  plastics  and  plastic 
surfaces;  additive  for  surface  coat- 

(G) Aliphatic  urethane 

P-00-0327 

12/09/99 

03/08/00 

CBI 

ings 
(G)  Inhibitor 

(G)  Amine  salt 

P-00-0328 

12/10/99 

03/09/00 

CBI 

(G)  Intermediate  for  exterior  coating 

(G)  Maleic  anhydnde  polyester 

( 

- 

for  aluminum   beer  and   t)everage 
can  ends 

P-00-0329 

12/13/99 

03/12/00 

CBI 

(G)  Open  non-dispersive  (resin) 

(G)  Aliphatic  polyisocyanate 

P-00-0330 

12/13/99 

03/12/00 

CBI 

(S)  Chemical  intemnediate 

(S)    Oxirane,    [[[(1r,2s,5r)-5-methyl-2- 
(1-methylethyl)                cyclohexyl] 
oxyjmethyl]-* 

P-00-0331 

12/13/99 

03/12/00 

CBI 

(S)  Thickener  for  water-based  binders 
in  non-woven  systems 

(G)  Vinylpyrrolidone  vinylester  copoly- 
mer 

P-00-0332 

12/13/99 

03/12/00 

CBI 

(S)  Adhesion  promoter  for  coatings 

(G)  Olefinic  adhesion  promoter 

P-00-0333 

12/14/99 

03/13/00 

CBI 

(G)  Additive 

(G)  Salt  of  an  acrylate  copolymer 

P-00-0334 

12/14/99 

03/13/00 

CBI 

(G)  Additive 

(G)  Salt  of  an  acrylate  terpolymer 
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Case  No. 

R< 

ceived 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

. 

P-00-0335 

12/ 

13/99 

03/12/00 

Oainippon  Ink  and 
Chemicals,  Inc. 

(8)  Uv  curable  resin  for  uv  inks 

(G)  Polyurethane  resin 

P-00-0336 

12/ 

13/99 

03/12/00 

Cytec  Industries  Inc. 

(G)  Flocculant  in  oil/water  separation, 
soil  erosion  stabilizer  in   irrigation 
farming,    flocculant    in    municiple, 
mining  and  Industrial  waste  water. 

(G)  Liquid  anionic  polymer 

P-00-0337 

12/ 

3/99 

03/1 2A)0 

Cytec  Industries  Inc. 

(G)  Flocculant  in  oil/water  separation, 
soil  erosion  stabilizer  in  irrigation 
farming,    flocculant    in    municiple, 
mining  and  industrial  waste  water. 

(G)  Liquid  anionic  polymer 

P-00-0338 

12/ 

14/99 

03/13/00 

International  Specialty 
Products 

(S)     Intennediate    for    photographic 
dyes 

(S)    1  -(2,5-dimethoxy-phenyl)-propan- 
2-one* 

P-00-0339 

12/ 

14/99 

03/13/00 

International  Specialty 
Products 

(S)  Intennediate  in  production  of  pho- 
tographic dyes 

(S)                1-(2,5-dimethoxy-phenyl)- 
propanol* 

P-00-0340 

12/ 

15/99 

03/14/00 

Condea  Vista  Com- 
pany 

(S)  Formulation  of  paraffin  inhibitors 
for  processing  crude  oil 

(S)  2-propenoic  acid,  2-methyl-,  2-hy- 
droxyethyl     ester,     polymer     with 
ethene,    ethenyl    acetate    and    2- 
ethylhexyl  2-propenoate* 

P-00-0341 

12/ 

15/99 

03/14/00 

CBI 

(S)  An  intennediate  that  will  be  iso- 
lated and  used  in  the  manufacture 
of  an  industrial  coating  that  cures 
under  exposure  of  ultra  violet  light 

(G)  Urethane  acrylate 

P-00-0342 

12/ 

15/99 

03/14/00 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Blocked  isocyanate  polymer 

P-00-0343 

12/ 

15/99 

03/14/00 

Novarlis  Crop  Protec- 
tion, Inc. 

(S)  Intermediate  in  the  manufacture  of 
an  intermediate  of  a  fungicide 

(S)                Ethanone,                 1-[3- 
(trifluoromethyl)phenyl]-,  oxime* 

P-00-0344 

12/ 

15/99 

03/14/00 

CBI 

(S)   Base   fluid   for   hydraulic   fluids; 
base  fluid  for  engine  lubricants 

(G)    Mixed    polyol-glycerol    fatty   aid 
ester 

P-(XM)345 

12/ 

15/99 

03/14/00 

CBI 

(G)  Component  of  coating  with  open 

use 
(G)  Petroleum  additive 

(G)  Styrene  acrylate 

P-00-0346 

1Z 

I4«9 

03/13/00 

CBI 

(G)  Alkylated  phenol 

P-00-0347 

ia 

16/99 

03/15/00 

CBI 

(G)     Open      non-dispersive      (poly- 
urethane  microcellular  elastomer) 

(G)  Aromatic  isocyanate 

P-00-0348 

12/ 

15/99 

03/14/00 

CBI 

(G)Wax 

(G)          N,hr -bis          (octadecanoyi) 
hexylenediamine,     or     hexamethyl 
enebiss  tearamlde* 

P-00-0349 

12/ 

16/99 

03/15/00 

Ciba  Specialty  Chem. 
Corp.,  Colors  Divi- 
sion 

(G)  Textile  dye 

(G)    Benzoic    acid,    3,5-diamino-2,4- 
bis[[4-[[2-(sulfooxy)ethyl] 
sulfonyl]azo]-6-[[2-sulfo-4-[sub- 
stituted]phenyl]azo]-,  sodium  salt 

P-00-0350 

12/ 

17/99 

03/16/00 

CBI 

(G)  Open.non-dispersive  use. 

(G)  Ketimine  functional  oligomer 

P-00-0351 

ia 

16/99 

03/15/00 

CBI 

(G)Dye 

(G)  Sulphonated  azo  dye 

P-00-0352 

^^J 

16/99 

03/15/00 

CBI 

(G)  Open  non-dispersive  (additive) 

(G)  Organic  disulfide 

P-00-0353 

12/ 

17/99 

03/16/00 

CBI 

(G)      Additive     for     surface     coat- 
ings;additive  for  plastics  and  plastic 
surfaces 

(G)  Aliphatic  urethane 

P-00-0354 

ia 

17/99 

03/16/00 

CBI 

(G)  Adhesive  component 

(G)  Polyester-polyvinyl  modified  mdi- 
based  polyurethane 

P-00-0355 

ia 

17/99 

03/16/00 

Intemational  Specialty 
Products 

(S)  Dye  transfer  inhibitor  for  deter- 
gents 

(S)  Acetic  acid,  chloro-,  sodium  salt, 
cmpd.       with       4-ethenylpyridine 
homopolymer* 

P-00-0356 

ia 

21/99 

03/20/00 

Pilot  Chemical  Com- 
pany 

(G)  Chemical  intermediate  -  destaic- 
tive  use 

(G)  Alkarylsulfonic  acid. 

P-00-0357 

ia 

21/99 

03/20/00 

CBI 

(G)  An  open  non-dispersive  use 

(G)  Polyether  -  type  polyurethane 

P-00-0358 

ia 

20/99 

03/19/00 

CBI 

(G)  Copying  material 

(G)  Triphenylamine  derivative 

P-00-0359 

ia 

20/99 

03/19/00 

Ruetgers  Organics 
Corporation 

(S)  Ph  adjuster 

(G)  Alkylnaphthalenesulfonic  acid       » 

P-00-0360 

ia 

20/99 

03/19/00 

Arizona  Chemical 

(S)   Tackifier   for   adhesives   &   hot 
melts 

(G)  Modified  terpene-phenol  resin 

P-00-0361 

12 

22/99 

03/21/00 

Reichhold,  Inc. 

(G)  Coating  additive 

(G)  Triethylamine  salt  of  aliphatic  ure- 
thane polymer 

P-00-0362 

12 

22/99 

03/21/00 

CBI 

(G)  Adhesive  component 

(G)               1,1'              methylenebis 
[isocyanatobenzene],  polymer  with 
polyether     polyols,     a     polyester 
polyol,  and  a  modified  polyvinyl  co- 
polymer 

P-00-0363 

12 

27/99 

03/26/00 

CBI 

(G)  Open-non-dispersive  (co-reactant) 

(G)  Asphatic  ester 
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I.  81  Premanufacture  Notices  Received  From:  12/06/99  to  12/31/99 — Continued 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-00-0364 

12/27/99 

03/26/00 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Copper  complex  of  (substituted 
sulfonaphthyl       azo       substituted 
phenyl)  disulfonaphthyl  azo,  amine 
salt 

(G)  Copper  complex  of  (substituted 

P-00-0365 

12/27/99 

03/26/00 

CBI 

(G)  Destructive  use 

^ 

sulfonaphthyl       azo       substituted 

_ 

phenyl)  disulfonaphthyl  azo,  salt 

P-00-0366 

12/28/99 

03/27/00 

CBI 

(S)  Intemriediate  synthesis  tor  higher 
molecular  weight  polymer  used  in 
sheet   molding;    intermediate   syn- 
thesis tor  higher  molecular  weight 
polymer  used  in  injection  molding 

(G)  Altoy  of  polyotefin  and  polyamide 

P-00-0367 

12/28/99 

03/27/00 

CBI 

(S)  Intermediate  synthesis  for  higher 
molecular  weight  polymer  used  in 
sheet    molding;    intermediate   syn- 
thesis for  higher  molecular  weight 
polymer  used  in  injection  molding 

(G)  Altoy  of  polyolefin  and  polyamide 

P-00-0368 

12/27/99 

03/26/00 

CBI 

(S)  Thermal  developer  for  paper 

(G)  Benzenesulfon- 
amide  derivative 

P-00-0369 

12/27/99 

03/26/00 

Bedoukian  Research, 
Inc. 

(S)  Agricultural  pheromone  for  use  as 
sole  active  ingredient  in  monitoring 
traps.  40  CFR  152.10(b)  (not  pes- 
tk:kje);agricultural    phenomone    for 
use   as   sole   active   ingredient   in 
traps  to  achieve  pest  control.  40 
CFR  152.25(b)(4). 

(S)  5-nonanone,  4-methyl- 

P-00-0370 

12/28/99 

03/27/00 

CBI 

(S)  Precursor  used  in  the  manufac- 
ture of  acrylic  monomer 

(G)  Aliphatk:  akxihol 

P-00-0371 

12/27/99 

03/26/00 

CBI 

(G)     Halogenating     chemical     inter- 
mediate for  industrial  chemical  syn- 
thesis reactions 

(G)  Halogenated  boron  -  alkyl  cyankje 
comptex 

P-00-0372 

12/28/99 

03/27/00 

CBI 

(S)  Monomer  used  in  the  manufac- 
turer of  acrylic  polymers 

(G)  Acrylic  monomer 

P-00-0373 

12/28/99 

03/27/00 

CBI 

(S)  Raw  material  used  in  the  manu- 
facture of  photoresist 

(G)       P-hydroxystyrene-methacry»ate 
copolymer 

P-OO-0374 

12/27/99 

03/26/00 

CBI 

(S)  Polymer  for  adhesive  manufacture 

(G)            Isocyanate            functional 
potycartiamoyl              (pofyalkytene 
oxide)polyurea  oligomer 

P-00-0375 

12/27/99 

03/26/00 

CBI 

(S)   Crosslinking   urethane   resin   for 
coatings  applied  by  electrode  posi- 
tion 

(S)   Reactive   dye  for  finishing   cel- 

(G)   Polyurethane   crosslinking   resin 
blocked  with  me  et  ketone  oxime 

P-00-0376 

12/29/99 

03/28/00 

CBI 

(S)     1.5-naphthalenedisulfonic    ackJ, 

lulosic  fabrics 

2(or    3)-{[8-amino-7-a5-a4-[4-[2-[I4- 
[[3-[[1-amino-7-ni,5        (or        4.8) 

-disulfo-2-naphthalenyl)azo]-8-hy- 
droxy-3,6-disutfo-2- 
naphthalenyt)azo]-4- 
sutfophenyl]amino]-6-chtoro-1 ,3,5- 
triazin-2-yl]aminol-2- 
sutfophenyl)azo]-1  -hydroxy-3,6- 
disulfo-2-naphthalenyl)azo]-,  sodium 
salt* 
(G)  Fluoroolefin  copolymer 

P-00-0377 

12/27/99 

03/26/00 

Dalkin  America,  Inc. 

(S)  Risin  for  paint 

P-00-0378 

12/28/99 

03/27/00 

CBI 

(S)  used  to  formulate  water-based  ad- 
hesive for  technical  lamination 

(G)  Polyester-polyurethane-elastomer 
disperston 

P-00-0379 

12/28/99 

03/27/00 

Vianova  Resins  Inc., 
Mallard  Creek  Cen- 

(S)  Resin  in  automotive  coatings 

(G)     Bk)cked     polyurethane     resin, 
amine  salt 

P-00-0380 

12/28/99 

03/27/00 

ter 
International  Specialty 

(S)  Intermediate  in  production  of  pho- 

(S)  Benzeneethanol.    2,5-dimethoxy- 

Products 

tographic  dyes 

alpha.-methyl* 

P-00-0381 

12/29/99 

03/28/00 

CBI 

(S)  Elastomer  resin  for  spinning  into 
fiber- 

(S)  1 ,4-benzenedicar- 

boxylic  acid,  dimethyl  ester,  polymer 
with                        a-hydro-omega- 
hydroxypoly(oxy-1 ,4-butanediyl) 
and  1 ,3-propanedior 

P-00-0382 

12/29/99 

03/28/00 

CBI 

(S)  Elastomer  resin  for  spinning  into 
fiber- 

(S)  1 ,4-benzenedicart3oxylk;  add.  di- 
methyl   ester,    polymer    with    1,3- 
propanediol,    tetrahydrofuran    and 
tetrahydro-3-methyffuran* 

1 

3714 

Federal  Register 

/Vol.  65,  No 

1 

.  15 /Monday,  January  24,  2000 /Notices 

1.  81  Premanufacture  Notices  Received  From:  12/06/99  to  12/31/99— Continued 

Case  No         "^ 

;eived 
ate 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

I 

End  Date 

P-00-0383        12/2 

9/99 

03/28/00 

CBI 

(G)  Component  of  coating  with  open 
use 

(G)  Water  dispersible  cationic  acrylic 
resin 

P-OO-0384 

12/a 

9/99 

03/28/00 

CBI 

(G)  Component  of  coating  witfi  open 
use 

(G)  Water  dispersible  cationic  acrylic 
resin 

P-00-0385 

12/J 

9/99 

03/28/00 

CBI 

(G)  Component  of  coating  with  open 
use 

(G)  Water  dispersible  cationic  acrylic 
resin 

P-00-0386 

12/2 

9/99 

03/28/00 

CBI 

(G)  Component  of  coating  with  open 
use 

(G)  Water  dispersible  cationic  acrylic 
resin 

P-00-0387 

12/2 

9/99 

03/28/00 

CBI 

(G)  Component  of  coating  with  open 
use 

(G)  Water  dispersible  cationic  acrylic 
resin 

P-00-0388 

12/2 

9/99 

03/28/00 

CBI 

(G)  Component  of  coating  with  open 

(G)  Water  dispersible  cationic  acrylic 

use 

resin 

P-00-0390        12/a 

9/99 

03/28/00 

CBI 

(G)  Component  of  low  viscosity  indus- 
trial lubricant 

(S)  Cio  to  C24  branched  alkanes* 

In  table  II,  EPfi 

provides  the  following 

the  Notices  of  Commencement  to 

information  (to  tl 

16  extent  that  such 

manufacture  received: 

information  is  nc 

t  claimed  as  CBI)  on 

II.  46  Notices  of  Commencement  From:  12/06/99  to  12/31/99 

Case  No. 

Received  Date 

Commencement/Im- 
port Date 

Chemical 

P-94-2136 

12/10/99 

12/06/99 

(G)  Polyalphaolefins 

P-96-1162 

12/13/99 

11/13/99 

(G)  Fatty  acids,  Ci8-unsatd.  dimers,  polymers  with  ethylenediamine,  a 
dibasic  acid,  diamines  and  a  mono-basic  acid. 

P-96-1624 

12/13/99 

12/06/99 

(G)  Quaternary  ammonium  salt 

P-97-0677 

12/14/99 

11/19/99 

(G)  Mixed  alkyl  aluminoxanes 

P-97-1007 

12/10/99 

12/01/99 

(G)  Polyurethane  prepolymer 

P-9»-0408 

12/06/99 

11/03/99 

(G)  Substituted  styrene-acrylate  polymer 

P-98-0937 

12/09/99 

12/07/99 

(G)  Polyester  polyether  urethane  block  copolymer 

P-9&-0947 

12/09/99 

12/07/99 

(G)  Polyester  polyether  urethane  block  copolymer 

P-98-1006 

12/16/99 

11/19/99 

(G)  Amino  substituted  butyric  acid  ester 

P-99-0277 

12/07/99 

1 1/29/99 

(G)  2,7-naphthalenedisulfonic  acid,  5-substituted-4-hydroxy-3-substituted 
azo,  salt 

P-99-0523 

12/09/99 

12/01/99 

(G)  Substituted  polyoxyethylene 

P-99-0549 

12/10/99 

11/11/99 

(G)  Polyester  urethane  polymer 

P-99-0698 

12/17/99 

12/08/99 

(G)  Aliphatic,  aromatic  polyol 

P-99-0708 

12/13/99 

11/26/99 

(G)  Epoxy-isocyanate  co-polymer 

P-99-0775 

12/14/99 

1 1/24/99 

(G)  Alkyl  methacrylate  copolymer 

P-99-0777 

12/13/99 

1 1/24/99 

(G)  Alkyl  methacrylate  copolymer 

P-99-0815 

12/14/99 

12/04/99 

(G)  Complex  acids/amine  condensation  products 

P-99-0900 

12/17/99 

12/06/99 

(G)  Quinoline  dyestuff 

P-9&-0917 

12/10/99 

11/24/99 

(G)  h^ethacrylate  polymer 

P-99-0919 

12/10/99 

11/24/99 

(G)  Methacrylate  copolymer 

P-99-0933 

12/13/99 

11/24/99 

(G)  Alkyl  methacrylate  copolymer 

P-99-0990 

12/17/99 

12/10/99 

(G)  Cobaltate  (5-,  bis[4-[[6-[(subsfituted)-1,3,5-triazin-2-yl)  aminol-1-hy- 
droxy-3-sulfo-2-naphthalenyl]azo]-3-hydroxy-7-substituted-1- 
naphthalenesulfonato(4-)]-,  pentasodium 

P-99-0999 

■12/07/99 

11/11/99 

(G)  Polyoxyethylene  derivative 

P-99-1010 

12/09/99 

1 1/24/99 

(G)  Substituted  butanoic  acid 

P-99-1011 

12/09/99 

1 1/20/99 

(G)  Substituted  halo  butanoic  acid,  ester 

P-99-1012 

12/09/99 

11/21/99 

(G)  Substituted  butanoic  acid,  ester 

P-99-1022 

12/13/99 

12/01/99 

(G)  Triazolo  thiadiazinyl  substituted  acetamide 

P-99-1025 

12/13/99 

12/01/99 

(G)  Substituted  butanoic  acid,  heterocyclic  hydrazide            ; 

P-99-1048 

12/20/99 

12/13/99 

(G)  Polycarbonate  polyol 

P-99-1067 

12/13/99 

11/15/99 

(G)  Poly  (arylene  ether) 

P-99-1069 

12/06/99 

11/24/99 

(G)  Polyalkoxylated  aromatic  amine  tint 

P-99-1168 

12/10/99 

11/29/99 

(G)  Acrylic  emulsion  copolymer 

P-99-1169 

12/10/99 

11/29/99 

(G)  Acrylic  emulsion  copolymer 

P-99-1170 

12/10/99 

11/29/99 

(G)  Acrylic  emulsion  copolymer 

P-9»-1171 

12/10/99 

11/29/99 

(G)  Acrylic  emulsion  copolymer 

P-99-1175 

12/13/99 

12/02/99 

(G)  Triazolo  thiadiazinyl  amino  substituted  acetamide 

P-99-1176 

12/14/99 

11/24/99 

(S)  Hexanoic  acid,  2-bromo-,  methyl  ester* 

P-99-1200 

12/06/99 

11/10/99 

(S)  Alcohols,  Cii-,4-isoalkyl,  Cvrich,  butoxylated  ethoxylated* 
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Case  No. 


P-99-1230 


P-99-1231 


P-99-1250 

P-99-1284 
P-99-1285 
P-99-1290 
P-99-1303 
P-99-1304 


II.  46  Notices  of  Commencement  From:  12/06/99  to  12/31/99— Continued 


Received  Date 


Commencement/Im- 
port Date 


12/14/99 


12/10/99 


12/09/99 

12/14/99 
12/14/99 
12/16/99 
12/14/99 
12/09/99 


1 1/25/99 


12A)7/99 


12/01/99 

12/05/99 
12/08/99 
12/03/99 
12/07/99 
11/30/99 


Chemical 


(S)  1 ,3-benzenecllcartx)xylic  acid,  polymer  with  2-butyl-2-ethyl-1,3- 
propanediol,  1 ,4-cyclohexanedicartx)xylic  acid,  2-ethyl-2- 
(hydroxymethyl)-1,3-propanediol,  hexanediolc  acid  and  1,3- 
isobenzofurandione,  2-hydroicy-3-[(1-oxoneodecyl)oxy)propyl  ester,  3- 
oxobutanoate* 

(S)  Siloxanes  and  silicones,  di-me,  me  hydrogen,  me  pr,  reaction  prod- 
ucts with  polyethylene-polypropylene  glycol  allyl  bu  ether  and  poly- 
ethylene-polypropylene glycol  monoally  ether* 

(G)  Polyester  polyol  polyurethane  and  organopolysiloxane  containing 
hydroxy  group  copolymer 

(G)  Substituted  tjenzenesulfonyl  chloride* 

(G)  Substituted  benzenesulfinic  acid  salt 

(G)  Substituted  hydroxyphenyl  halosubstituted  benzamide 

(G)  Substituted  hydroxyhalophenyl  halot)enzamide 

(G)  Substituted  benzenesulfonic  acid  salt 


List  of  Subjects 

Environmental  protection,  Chemicals, 
Premanufacture  notices.  Test  marketing 
exemptions. 

Dated:  January  12,  2000, 
Deborah  A.  Williams, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  00-1549  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  6S60-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  99-2844] 

Process  for  Providing  Service  Under 
Global  International  section  214 
Authorizations  Using  Approved  Non- 
U.S.-Licensed  Satellite  Systems  Listed 
on  the  Permitted  Space  Station  List 

AGENCY:  Federal  Conmiunications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  a 
change  in  the  International  Bureau's 
interpretation  of  its  Exclusion  List  in 
light  of  the  Commission's  decision  in 
the  DISCO  II  Recon.  proceeding.  This 
action  will  reduce  the  regulatory  burden 
on  carriers  seeking  to  provide 
international  services  using  certain  non- 
U.S. -licensed  satellite  systems  by 
permitting  the  use  of  pre-approved 
satellites  under  global  international 
section  214  authorizations  without  the 
need  to  obtain  separate  authority  for 
such  non-U. S. -licensed  satellites. 
DATES:  Effective  December  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Choi,  Policy  and  Facilities  Branch, 
Telecommunications  Division, 
International  Bureau,  (202)  418-1460. 
SUPPLEMENTARY  INFORMATION: 


1 .  The  International  Bureau 
announces  its  interpretation  of  its 
Exclusion  List  for  International  section 
214  Authorizations  (Exclusion  List)  to 
conform  to  a  recent  Commission  order 
streamlining  rules  relating  to  the  use  of 
non-U.S.  licensed  satellite  systems.  See 
Amendment  of  the  Commission's 
Regulatory  Policies  to  Allow  Non-U.S. 
Licensed  Space  Stations  to  Provide 
Domestic  and  International  Satellite 
Service  in  the  United  States,  IB  Docket 
No.  96-111,  FCC  99-325  (64  FR  61791, 
November  15,  1999). 

2.  The  Commission  developed  the 
Exclusion  List  as  a  procedural 
mechanism  to  identify  restrictions  on 
providing  common  carrier  service.  The 
Exclusion  List  identifies  those  countries 
or  facilities  that  are  not  included  within 
the  scope  of  a  global  section  214 
authorization  (61  FR  15724,  April  9, 
1996).  When  a  carrier  seeks  to  use 
facilities  or  serve  a  country  that  is  on 
the  Exclusion  List,  the  carrier  must  file 
a  separate  section  214  application 
piu-suant  to  §  63.18(e)(4)  of  the 
Commission's  rules. 

3.  Currently,  the  Exclusion  List 
prohibits  carriers  from  using  all  non- 
U.S.-licensed  satellite  systems  without 
obtaining  a  separate  section  214 
authorization  (64  FR  19057,  April  19, 
1999).  The  Commission,  however, 
recently  changed  its  rules  regarding  the 
use  of  non-U.S. -licensed  satellite 
systems  in  the  DISCO  II  Recon. 
proceeding.  In  the  DISCO  II  Recon. 
proceeding,  the  Commission  simplified 
the  process  by  which  authorized  non- 
U.S. -licensed  fixed  satellites  may  serve 
the  U.S.  market.  In  particular,  U.S.  earth 
station  operators  with  ALSAT  licenses 
will  be  permitted  to  access  a  non-U. S.- 
licensed  satellite  to  provide  fixed- 
satellite  service  in  the  conventional  C- 
or  Ku-bands  without  further  regulatory 
approval,  once  that  non-U.S. -licensed 


satellite  has  been  authorized  to  serve  the 
United  States.  Originally,  earth  station 
operators  with  ALSAT  licenses  were 
permitted  to  access  any  U.S. -licensed 
satellite.  In  the  DISCO  II  Recon. 
proceeding,  these  licensees'  authority 
was  expanded  to  include  non-U.S. - 
licensed  satellites  on  the  Permitted 
Space  Station  List.  Piu-suant  to  the 
DISCO  II  Recon.  proceeding,  the 
International  Bureau  will  keep  a  list  of 
such  authorized  non-U.S. -licensed 
satellite  systems  to  be  referred  to  as  the 
Permitted  Space  Station  List 
(wvvrw.fcc.gov/ib/srd/se/ 
permitted.html). 

4.  In  light  of  the  DISCO  II  Recon. 
proceeding,  it  is  not  necessary  to  require 
holders  of  global  section  214 
authorizations  to  file  for  and  obtain  a 
separate  section  214  authorization  for 
non-U.S. -licensed  satellite  systems  that 
have  been  authorized  to  provide  fixed- 
satellite  service  in  the  United  States  and 
placed  on  the  Permitted  Space  Station 
List.  Prior  to  placing  a  space  station  on 
the  Permitted  Space  Station  List,  the 
Commission  will  conduct  a  proceeding 
that  will  provide  parties  notice  and  an 
opportimity  to  comment  on  any 
potential  Title  III  or  section  214  issues 
raised  by  permitting  operators  with 
ALSAT  licenses  to  access  the  non-U.S.- 

«>  licensed  satellite. 

5.  Accordingly,  we  interpret  the 
Exclusion  List  restriction  for  all  non-  - 
U.S. -licensed  satellite  systems  to  refer 
only  to  non-U.S.-licensed  satellite 
systems  that  are  not  listed  on  the 
Permitted  Space  Station  List.  This 
interpretation  will  avoid  confusion, 
reduce  regulatory  burden,  and  ensiu« 
that  the  Exclusion  List  is  consistent 
with  the  Commission's  policies.  This 
interpretation  of  the  Exclusion  List 
became  effective  December  22,  1999. 
The  announcement  of  the  effective  date 
of  the  DISCO  II  Recon.  proceeding  is 
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published 
FR.  Until  the 
proceeding  be< ; 
Commission  r 
wishing  to  use 
satellite  systen  i 
section  214 
§  63.18(e)(4)  o 

Federal 
Magalie 

Secretary. 


elsdwhere  in  this  issue  of  the 
PISCO  II  Recon. 

ame  effective,  the 
■«  quired  that  carriers 
non-U. S. -licensed 
s  must  file  a  separate 
application  pursuant  to 
the  Commission's  rules. 


Commu:  lications  Commission. 
Roman  Sulas, 


Attachment — I 
International 
Last  Modified 


Ejiclusion  List  for 
Section  214  Authorizations 
December  22, 1999 


The  following 
facilities  not 
section  214  au 
the  Commission 
In  addition,  the 
used  by  U.S. 
§63.18  of  the 
carrier's  section 
specifically  lists 

Carriers 
facilities  listed 
a  separate 
to  §  63.18(e)(4) 
See  generally  47 

Countries:  ~ 
to  Cuba  shall  c 
requirements 
Notice  Report 
1993.  "FCC  to 
Service  to  Cuba 

Facilities:  All 
systems  that  are 
Station  List, 
srd/se/permitte 
Bureau  Public " 
17,  1999). 

This  list  is  su 
Commission 


tho 


SSI 


I  sectic  n 
cfl 


Cu  >a 


wil 


requu^s 
Commission 
giving  affected 
comment  and 
changes.  The 
an  order  amen 
list  also  is 
of  an 

section  214 
Requirements, 
96-79,  11  FCC 
13,  1996  (61 
A  current  versi()n 
at  http://www. 
exclusionlist. 
information, 
Bureau's 
Policy  &  Facilit 
[FR  Doc. 
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is  a  list  of  countries  and 
cox^ered  by  grant  of  global 
rity  under  §  63.18(e)(1)  of 
s  Rules,  47  CFR  63.18(e)(1). 
acilities  listed  shall  not  be 
authorized  under 
Cc  mmission's  Rules  unless  the 
214  authorization 
the  facility, 
desiring  to  serve  countries  or  use 
excluded  hereon  shall  file 
214  application  pursuant 
the  Commission's  Rules. 
CFR  63.22. 
(Applications  for  service 
0  iiply  with  the  separate  filing 
oftthe  Commission's  Public 
1-6831,  dated  July  27. 
A  ccept  Applications  for 


non-U. S. -licensed  satellite 
not  on  the  Permitted  Space 
maintained  at  www.fcc.gov/ib/ 
html.  See  International 
Motice,  DA  99-2844  (rel.  Dec. 


wl  en  I 


)ject  to  change  by  the 
the  public  interest 
Beforel amending  the  list,  the 

first  issue  a  public  notice 
larties  the  opportunity  for 
h  saring  on  the  proposed 
C(  immission  may  then  release 
the  exclusion  list.  This 
subjdct  to  change  upon  issuance 
Executive  Order.  See  Streamlining  the 
Authorization  Process  and  Tariff 
Docket  No.  95-118,  FCC 
cd  12,884,  released  March 
.  Reg.  15,724,  April  9,  1996). 

of  this  list  is  maintained 
c.gov/ib/td/pf/ 
For  additional 
cohtact  the  International 
Telecqmmunications  Division, 

es  Branch.  (202)  418-1460. 
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FEDERAL  RESERVE  SYSTEM 

Change  In  B^k  Control  Notices; 
Acquisitions 


of  Shares  of  Banl(s  or 


Banic  Hoidind  Companies 


notific^ts  listed  below  have 
the  Change  in  Bank 


The 
applied  unde  * 


Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
7.  2000. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer), 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

I.  Horizon  Bancorp  Employees'  Stock 
Bonus  Plan  Trust,  Michigan  City, 
Indiana;  to  acquire  voting  shares  of 
Horizon  Bancorp,  and  thereby  indirectly 
acquire  Horizon  Bank,  N.A.,  both  of 
Michigan  Qty,  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  18,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-1577  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  6210-(n-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  tb  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regtdation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 


standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  17, 
2000. 

A.  Federal  Reserve  Bank  of  Richmond  . 
(A.  Linwood  Gill,  HI,  Assistant  Vice 
President),  701  Easy  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  FNB  Corp.,  Asheboro,  North 
Carolina;  to  acquire  100  percent  of  the 
voting  shares  of  Carolina  Fincorp,  Inc., 
Rockingham,  North  Carolina,  and 
thereby  indirectly  acquire  Richmond 
Savings  Bank,  Ina,  SSB,  Rockingham, 
North  Carolina. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthamne,  Vice  President),  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Vision  Bancshares,  Inc.,  Gulf 
Shores,  Alabama;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Vision 
Bank  (in  organization).  Gulf  Shores, 
Alabama. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Simmer,  Vice  President), 
411  Locust  Street,  St.  Louis,  Missouri 
63102-2034: 

1.  National  Commerce 
Bancorporation,  Memphis,  Tennessee; 
to  acquire  100  percent  of  the  voting 
shares  of  Piedmont  Bancorp,  Inc., 
Hillsborough,  North  Carolina,  and 
thereby  indirectly  acquire  Hillsborough 
Savings  Bank,  Inc.,  SSB.  Hillsborough, 
North  Carolina. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President),  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Mesquite  Financial  Services,  Inc., 
Alice,  Texas;  to  acquire  100  percent  of 
the  voting  shares  of  Falfurrias  State 
Bank,  Falfurrias,  Texas.  Comments  on 
this  application  must  be  received  by 
February  15,  2000. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group),  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Eggemeyer  Advisory  Corp.;  WJR 
Corp.;  Castle  Creek  Capital  LLC;  Castle 
Creek  Capital  Partners  Fund  I,  LP;  Castle 
Creek  Capital  Partners  Fund  Ila,  LP; 
Castle  Creek  Capital  Partners  Fund  lib, 
LP,  all  of  Rancho  Santa  Fe,  California; 
to  acquire  up  to  35  percent  of  the  voting 
shares  of  First  Conunimity  Bancorp, 
Rancho  Santa  Fe,  California,  and 
thereby  indirectly  acquire  Rancho  Santa 
Fe  National  Bank,  Rancho  Santa  Fe, 
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California,  and  First  Community  Bank 
of  the  Desert,  Indian  Wells,  California. 

2.  First  Conununity  Bancorp,  Rancho 
Santa  Fe,  California;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Rancho 
Santa  Fe  National  Bank,  Rancho  Santa 
Fe,  California,  and  First  Community 
Bank  of  the  Desert,  Indieui  Wells, 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  18,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  00-1576  Filed  1-21-00;  8:45  am] 
BILUN6  CODE  6210-01-P 


FEDERAL  TRADE  COMMISSION 

Revised  Jurisdictional  Thresholds  for 
Section  8  of  the  Clayton  Act 

AGENCY:  Federal  Trade  Commission. 
action:  Notice. 

SUMMARY:  The  Federal  Trade 
Commission  annoimces  the  revised 
thresholds  for  interlocking  directorates 
required  by  the  1990  amendment  of 
section  8  of  the  Clayton  Act.  Section  8 
prohibits,  with  certain  exceptions,  one 
person  from  serving  as  a  director  or 
officer  of  two  competing  corporations  if 
two  thresholds  are  met.  Competitor 
corporations  are  covered  by  section  8  if 
each  one  has  capital,  surplus,  and 
undivided  profits  aggregating  more  than 
$10,000,000,  with  the  exception  tha{  no 
corporation  is  covered  if  the  competitive 
sales  of  either  corporation  are  less  than 
$1,000,000.  Section  8(a)(5)  requires  the 
Federal  Trade  Commission  to  revise 
.  those  thresholds  annually,  based  on  the 
change  in  gross  national  product.  The 
new  thresholds,  which  take  effect 
immediately,  are  $16,732,000  for  section 
8(a)(1),  and  $1,673,200  for  section 
8(a)(2)(A). 

EFFECTIVE  DATE:  January  24,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 

Gabriel  Dagen,  Btireau  of  Competition, 
Office  of  Accoimting  and  Financial 
Analysis,  (202)  326-2573. 

Authority:  15  U.S.C.  19(a)(5). 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[PR  Doc.  00-1653  Filed  1-21-00;  8:45aml 

BILLING  CODE  67S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

fohn  L  Ho,  M.D.,  Cornell  University: 
Based  on  a  report  dated  Jime  16, 1999, 
by  Cornell  University  (Report),  as  well' 
as  information  obtained  by  ORI  during 
its  oversight  review,  ORI  found  that  Dr. 
John  Ho,  Associate  Professor, 
Department  of  Medicine  and 
Department  of  Microbiology  at  Cornell 
University  Medical  College,  engaged  in 
scientific  misconduct  by  reporting 
falsified  and  fabricated  research  results 
in  a  National  Heart,  Lung,  and  Blood 
Institute  (NHLBI),  National  Institutes  of 
Health  (NIH),  grant  application. 

Specifically,  ORI  found  that  Dr.  John 
Ho  committed  scientific  misconduct  in 
connection  with  the  data  contained  in 
Figiu-e  10  of  the  Application  that 
purportedly  demonstrated  cytokine 
production  heterogeneity.  Dr.  John  Ho 
falsified  the  text  describing  Panel  2  of 
Figure  10  by  representing  that  the 
interferon-y  values  reflected  data  from 
25  donors  when  values  from  only  four 
donors  had  been  obtained.  In  addition, 
Dr.  John  Ho  falsified  the  data  entries  for 
Panels  1  and  3  of  Figtire  10  by 
representing  that  approximately  19  and 
25  donor  samples,  respectively,  were 
studied  when  only  three  and  six 
genuine  values  were  obtained,  the 
remaining  symbols  reflecting  fabricated 
results. 

Dr.  John  Ho  has  accepted  the  ORI 
finding  and  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  which 
he  has  voluntarily  agreed: 

(1)  to  comply  with  all  terms  and 
conditions  of  the  plan  for  remedial 
training  and  scientific  and 
administrative  oversight  imposed  by 
Cornell  University.  Pursuant  to  the 
Cornell  Plan,  Dr.  John  Ho  can  return  to 
work  at  Cornell  University  only  after  it 
receives  written  confirmation  from  Dr. 
David  Ho  that  Dr.  John  Ho  has 
successfully  completed  a  program  of 
remedial  treiining  of  at  least  one  (1) 
year's  duration  at  the  Aaron  Diamond 
Foundation.  Under  the  terms  of  the 
Cornell  Plan,  Dr.  John  Ho  will  be  subject 
to  a  two  (2)  year  plan  of  scientific  and 
administrative  oversight  of  his  research 


upon  his  return  to  Cornell  University 
from  the  Aaron  Diamond  Foundation. 

(2)  that,  for  a  period  of  three  (3)  years 
beginning  on  December  28,  1999,  any 
institution  (including  but  not  limited  to 
Cornell  University  and  the  Aaron 
Diamond  Foundation)  that  submits  an 
application  for  U.S.  Public  Health 
Service  (PHS)  support  for  a  research 
project  on  which  Dr.  John  Ho's 
participation  is  proposed  or  which  uses 
him  in  any  capacity  on  PHS  supported 
research,  or  that  submits  a  report  of 
PHS-funded  research  in  which  he  is 
involved,  must  concurrentlv  submit  to 
PHS  and  ORI: 

a.  a  plan  for  supervision  of  his  duties 
during  the  particular  PHS-related 
project  at  issue,  which  must  be  designed 
to  ensiu^  the  scientific  integrity  of  his 
research  contribution;  and 

b.  a  certification  that  the  data 
provided  by  Dr.  John  Ho  are  based  on 
actual  experiments  or  are  otherwise 
legitimately  derived,  and  that  the  data, 
procediu-es,  and  methodology  are 
accurately  reported  in  the  application  or 
research  report. 

(3)  to  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS,  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant  for 
a  three  (3)  year  period  beginning 
December  28,  1999. 

Fiulher,  in  the  event  that  Dr.  John  Ho 
obtains  a  new  employer  at  anytime 
during  the  three  (3)  year  period 
beginning  on  December  28, 1999,  Dr. 
John  Ho  has  agreed  to: 

(1)  notify  ORI  in  writing  no  later  than 
ten  (10)  business  days  after  the 
commencement  of  his  new  employment 
of  the  name  and  address  of  his  new 
employer; 

(2)  provide  his  new  employer  with  a 
copy  of  the  Agreement  (including  the 
Cornell  Plan);  and 

(3)  ensure  that,  for  so  long  as  the 
Cornell  Plan  is  in  effect,  his  new 
employer  will  agree  to  assume  the 
scientific  and  research  oversight 
responsibilities  adopted  by  Cornell 
University  pursuant  to  paragraphs  1,  2, 
and  3  of  the  Cornell  Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 

Chris  B.  Pascal, 

Acting  Director,  Off  ice  of  Research  Integrity. 
[PR  Doc.  00-1621  Filed  1-21-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toiiic  Substance  and 
Disease  Reglsl^ 

Public  Meeting!  of  the  Inter-trlbal 
Council  on  Hanford  Health  Projects 
(ICHHP)  In  Association  With  the 
Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Hf nford  Health  Effects 
Subcommittee 
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2000. 
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9  a.m.-4  p.m.,  February  9, 


Hotel  Portland— 
W.  Lincoln,  Portland, 
t^ephone:  (503)  221-0450. 
the  public,  limited  only  by 
e.  The  meeting  room 
1  (proximately  50  people. 
L  nder  a  Memorandum  of 
(I^lOU)  signed  in  October 
in  November  1992 
and  DOE.  The  MOU 
ponsibilities  and 
AfrSDR's  public  health 
sites  required  under 
,  107,  and  120  of  the 
Invironmental  Response, 
Liability  Act  (CERCLA  or 
).  These  activities  include  health 
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on,  or  proposed  for,  the 
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subject  of  petitions  from  the 
health-related  activities 
•logic  studies,  health 

and  disease  registries, 
,  substance-specific  applied 
response,  and 
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996,  the  Department  of 
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Matters  To  Be  Discussed:  Agenda  items 
will  include  a  dialogue  on  issues  that  are 
unique  to  tribal  involvement  with  the  HHES. 
This  will  include  updating  tribal  members  of 
the  cooperative  agreement  activities  in 
environmental  health  capacity  building  and 
providing  support  for  tribal  involvement  in 
and  representation  on  the  HHES. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  For  More  Information: 
Leslie  C.  Campbell,  Executive  Secretary 
HHES,  Division  of  Health  Assessment  and 
Consultation,  ATSDR,  1600  Clifton  Road,  NE 
M/S  E-32.  Atlanta.  Georgia  30333.  telephone 
1-888/42-ATSDR  (28737),  fax  404/639-0654. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  18,  2000. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 

Office.  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  00-1591  Filed  1-21-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substance  and 
Disease  Registry 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Hanford  Health  Effects 
Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  annoimce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee 
on  PHS  Activities  and  Research  at  DOE 
Sites:  Hanford  Health  Effects 
Subcommittee  (HHES). 

Times  and  Dates:  8:30  a.m.-5;30  p.m., 
February  10,  2000.  8  a.m.-4  p.m., 
February  11,  2000. 

Place:  DoubleTree  Hotel  Portland — 
Downtown,  310  S.W.  Lincoln,  Portland. 
Oregon  97201,  telephone:  (503)  221- 
0450. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  100 
people. 

Background:  Under  a  Memorandum 
of  Understanding  (MOU)  signed  in 
October  1990  and  renewed  in  November 
1992  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibilities  and 


procediu-es  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104,  105, 107,  and  120^f  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfimd  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles.  In  addition,  under 
an  MOU  signed  in  December  1990  with 
DOE  and  replaced  by  an  MOU  signed  in 
1996,  the  Department  of  Health  and 
Hiunan  Services  (HHS)  has  been  given 
the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
conununities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  and  use. 
HHS  has  delegated  program 
responsibility  to  CDC. 

Purpose:  This  subcommittee  is 
charged  with  providing  advice  and 
recommendations  to  the  Director,  CDC, 
and  the  Administrator,  ATSDR, 
regarding  community,  American  Indian 
Tribes,  and  labor  concerns  pertaining  to 
CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site. 
The  purpose  of  this  meeting  is  to  receive 
an  update  from  the  Inter-tribal  Council 
on  Hanford  Health  Projects;  to  review 
and  approve  the  Minutes  of  the  previous 
meeting;  to  receive  updates  from 
ATSDR/NCEH  and  NIOSH;  to  receive 
reports  from  the  Outreach,  Public 
Health  Assessment,  Public  Health 
Activities,  and  the  Studies  Workgroups; 
and  to  address  other  issues  and  topics, 
as  necessary. 

Matters  To  Be  Discussed:  Agenda 
items  include  a  continuing  discussion 
on  the  health  effects  subcommittee 
evaluation,  update  on  the  membership 
selection  process,  and  Public  health 
assessments  and  reports.  Agenda  items 
are  subject  to  change  as  priorities 
dictate. 

Contact  Persons  for  More  Information: 
Leslie  C.  Campbell,  Executive  Secretary 
HHES,  Division  of  Health  Assessment 
and  Consultation,  ATSDR,  1600  Clifton 
Road.  NE  M/S  E-32,  Atlanta,  Georgia 
30333,  telephone  1-888/42- 
ATSDR{28737),  fax  404/639-0654. 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
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notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  18,  2000. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  00-1590  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98rM)144] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Biological  Products 
Regulated  Under  Section  351  of  the 
Public  Health  Service  Act; 
implementation  of  Biologies  License; 
Elimination  of  Establishment  License 
and  Product  License 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Biological  Products  Regulated  Under 
Section  351  of  the  Public  Health  Service 
Act;  Implementation  of  Biologies 
License;  Elimination  of  Establishment 
License  and  Product  Licfense"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonuciLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
{HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  October  20,  1999  (64 
FR  56441),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0427.  The 
approval  expires  on  December  31,  2002. 
A  copy  of  the  supporting  statement  for 


this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  January  14,  2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  00-1537  Filed  1-21-00;  8:45  am] 
BILLING  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99N-2549] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Cosmetic  Product  Voluntary 
Reporting  Program 

AGENCY:  Food  and  Drug  Administration,* 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Cosmetic  Product  Voluntary  Reporting 
Program"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  28, 1999  (64 
FR  58069),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  imder  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0030.  The 
approval  expires  on  December  31,  2002. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  January  14,  2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

[FR  Doc.  00-1538  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  4160-01-F  . 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OOF-01 75] 

Cultor  Food  Science,  Inc.,  DSM  Food 
Specialties,  and  Protein  Technologies 
International;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cultor  Food  Science,  Inc.,  DSM 
Food  Specialties,  and  Protein 
Technologies  International  have  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  regarding  the 
safe  use  of  natamycin  on  cheese. 

FOR  FURTHER  INFORMATION  CONTACT: 

Felicia  Binion  Williams,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3122. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  0A4704)  has  been  filed  by 
Cultor  Food  Science,  Inc.,  430  Saw  Mill 
River  Rd.,  Ardsley,  NY  10502;  DSM 
Food  Specialties,  700  American  Ave., 
suite  300,  King  of  Prussia,  PA  19406; 
and  Protein  Technologies  International, 
Checkerboard  Square,  St.  Louis,  MO 
63164.  The  p>etition  proposes  that  the 
food  additive  regulations  in  21  CFR 
172.155  Natamycin  (pimaricin)he 
amended  by  listing  only  the  use  level  of 
natamycin  permitted  in  cheese  and  by 
eliminating  the  reference  for  the  method 
of  application. 

The  agency  has  determined  under  21 
CFR  25.32(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  January  4,  2000. 

Alan  M.  Rulis, 

Director,  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 

(FR  Doc.  00-1541  Filed  1-21-00;  8:45  am] 
«• 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVIpES 

Food  and  Drug  Administration 


^ 


State  Food  Safbty  Tasli  Force 
{Meetings;  Avalatjility  of  Conference 
Grants;  Request  for  Applications 

agency:  Food  end  Drug  Administration, 

HHS. 

action:  Notice. 


summary:  The  ='ood  and  Drug 
AdministratioE  (FDA)  is  announcing  the 
anticipated  ava  Liability  of  conference 
grant  funds  for  the  support  of  State  Food 
Safety  Task  Foi  ce  meetings  contingent 
on  the  availabi  ity  of  fiscal  year  (FY) 
2000  funds.  This  initiative  is  intended 
to  support  and  encourage  State  food 
regulatory  agei  cies  to  establish  (or 
provide  suppoi  t  of  existing)  regularly 
scheduled  Food  Safety  Task  Force 
meetings.  Thesp  meetings  should  foster 
communicatioa  and  cooperation  within 
the  State  among  State  and  local  food 
safety  regulate^  agencies  and  is  part  of 
the  President's!  Food  Safety  Initiative 
(FSI). 

DATES:  For  Stales  with  existing  State 
Food  Safety  T^k  Forces,  the  lead/ 
champion/fooq  regulatory  agency  must 
submit  appbcations  by  March  24,  2000. 
For  States  in  tt  e  process  of  developing 
a  State  Food  Safety  Task  Force,  submit 
applications  h  '  April  15,  2000.  If  the 
closing  date  fa  Is  on  a  weekend,  or  the 
date  falls  on  a  loliday,  the  date  of 
submission  wi  1  be  extended  to  the 
following  wortday. 
ADDRESSES:  Aj  plication  forms  are 
available  from  and  completed 
applications  si  lould  be  submitted  to 
Cynthia  M.  Fo  it,  Grants  Management 
Office,  Divisio  i  of  Contracts  and 
Procurement  Management  (HFA-520), 
Food  and  Druf  Administration,  5600 
Fishers  Lane,  im.  2129,  Rockville,  MD 
20857.  301-827-7180,  e-mail: 
cpolit@oc.fda.|  ;ov.  Applications  hand- 
carried  or  com  mercially  delivered 
should  be  addessed  to  5630  Fishers 
Lane,  rm.  21 2<,  Rockville,  MD  20857. 
FOR  FURTHER  4fORMAT10N  CONTACT: 
Regarding  the  administrative  and 
financial  man<  igement  aspects  of  this 
notice:  Cynthi  i  M.  Polit  (address  above). 

Regarding  tl  e  programmatic  aspects 
of  this  notice:  'aul  M.  Raynes.  or  Glenn 
E.  Johnson,  Dii/ision  of  Federal-State 
Relations  (DFJIR),  Office  of  Regulatory 
Affairs  (ORA),  Food  and  Drug 
Administration  (HFC-150),  5600  Fishers 
Lane.  rm.  12-07,  Rockville.  MD  20857. 
301-82 7-690<  ,  or  access  the  Internet  at 

www.fda.gov^  ora/fed state/ 

default.htm. 


SUPPLEMENTARY  INFORMATION:  FDA  will 
support  meetings  covered  by  this  notice 
under  section  1701  (300u-300u-5)  of  the 
Public  Health  Service  (PHS)  Act  (42 
U.S.C.  241)  or  the  Radiation  Control  for 
Health  and  Safety  Act  of  1968  (Pubhc 
Law  90-602)  (42  U.S.C.  263b-n).  FDA's 
Conference  Grant  Program  is  described 
in  the  Catalog  of  Federal  Domestic 
Assistance.  No.  93-103  and  applicants 
are  limited  to  State  food  safety 
regulatory  agencies.  Applications 
submitted  imder  this  program  are 
subject  to  the  requirements  of  Executive 
Order  12372.  Requirements  under  the 
original  FDA  request  for  applications  for 
its  Conference  Grant  Program  (52  FR 
12257.  April  15. 1987)  apply.  PHS 
strongly  encourages  all  award  recipients 
to  provide  a  smoke-free  workplace  and 
to  discourage  the  use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

PHS  urges  applicants  to  submit 
workplans  that  address  specific 
objectives  of  "Healthy  People  2000." 
Potential  applicants  may  obtain  a  copy 
of  "Health  People  2000"  (Full  Report, 
stock  No.  017-0010-0474-0)  through 
the  Superintendent  of  Documents. 
Government  Printing  Office, 
Washington.  DC  20402-9325.  202-512- 
1800. 

I.  Background 

ORA  is  the  inspection  component  of 
FDA  and  has  1.000  investigators  and 
inspectors  who  cover  the  coimtry's 
approximately  95,000  FDA-regulated 
businesses.  These  investigators  and 
inspectors  inspect  more  that  15.000 
facilities  a  year.  In  addition  to  the 
standard  inspection  program,  they 
conduct  special  investigations,  food 
inspection  recall  audits,  perform 
consumer  complaint  inspections  and 
sample  collections.  FDA  has  relied  on 
the  States  in  assisting  with  the  above 
duties  through  formal  contracts, 
partnership  agreements,  and  other 
informal  arrangements.  Under  the  FSI, 
the  demands  on  both  the  agency  and  the 
States  will  increase.  Procedures  need  to 
be  reviewed  and  innovative  changes 
made  that  increase  effectiveness  and 
efficiency  and  conserve  resources.  ORA 
will  support  FSI  by:  (1)  Providing 
effective  and  efficient  compliance  of 
regulated  products,  and  (2)  providing 
high  quality,  science-based  work  that 
maximizes  consumer  protection. 

Under  the  FSI,  FDA  is  encouraging 
State  food  safety  regulatory  agencies  to 
establish  (or  provide  support  of  existing) 
regularly  scheduled  Food  Safety  Task 
Force  meetings.  These  meetings  should 
foster  commvinication  and  cooperation 


within  the  State  among  State  and  local 
food  safety  regulatory  agencies.  The 
purpose  of  the  meetings  should  be  to 
discuss/resolve  issues  at  the  State  and 
local  level  relating  to:  (1)  State/local 
agency  roles  and  responsibilities,  (2) 
capacity  and  resource  needs.  (3) 
outbreak  coordination  and 
investigations.  (4)  information  sharing 
and  data  collection.  (5)  uniform 
regulatory  standards,  (6) 
conmiunications  and  education,  (7) 
State/local  laboratory  operations  and 
coordination,  and  (8)  adoption/ 
implementation  of  the  Food  Code. 

n.  Project  Goals,  Definitioiis,  and 
Examples 

The  purpose  of  these  meetings  is  to 
foster  commvmication  and  cooperation 
within  the  State  among  State  and  local 
food  safety  regulatory  agencies.  The 
meetings  should:  (1)  Provide  a  forum  for 
all  the  stakeholders  of  the  food  safety 
initiative;  (2)  assist  in  adopting  or 
implementing  the  Food  Code;  and  (3) 
promote  the  integration  of  a  Statewide 
food  safety  system  to  become  a  cost 
effective,  efficient  system  to  maximize 
the  protection  of  the  public  health. 

Grant  funds  will  be  awarded  for  1 
year  for  direct  costs  only  to  seciire 
meeting  facility  rental/expenses  and  in- 
state travel  expenses  for  meeting 
attendees  during  the  1-year  period.  FDA 
and  the  U.S.  Department  of  Agriculture 
region/district  representatives  may  be 
invited  to  be  a  non-member  liaison  or 
advisor  at  the  meetings  but  the  task 
force  should  develop  its  own  guidelines 
for  work,  consensus  decisiorunaking, 
size,  and  format  at  the  initial  meeting. 
Conference  grant  funds  may  not  be  used 
for  Federal  employees  to  travel  to  these 
meetings. 

DFSR  will  provide  meeting  guidelines 
and  other  meeting  organization 
documents  as  requested.  Information  on 
"Productive  Meeting  Fundamentals"  is 
available  via  the  Fax-on-Demand  system 
by  calling  301-827-4352  and  requesting 
document  #1606.  A  model  partnership 
agreement  may  be  obtained  from  Fax- 
on-Demand by  requesting  document 
#1605.  FDA  encourages  at  least  two 
meetings  a  year  for  these  task  forces  and 
recommends  one  each  quarter. 

m.  Reporting  Requirements 

A  final  Program  Progress  Report  or 
conference  proceedings  and  a  final 
Financial  Status  Report  (FSR)  (SF-269) 
are  required  within  90  days  of  the 
expiration  date  of  the  project  period  as 
noted  on  the  Notice  of  Grant  Award.  An 
original  and  two  copies  of  each  report 
shall  be  submitted  to  FDA's  Grants 
Management  Office.  Failure  to  file  these 


reports  in  a  timely  fashion  may 
jeopardize  future  grant  support. 

IV.  Mechanism  of  Support 

A.  Award  Instrument 

Support  for  this  program  will  be  in 
the  form  of  a  grant.  These  grants  will  be 
subject  to  all  policies  and  requirements 
that  govern  the  conference  grant 
programs  of  PHS,  including  the 
provisions  of  42  CFR  part  52  and  45 
CFR  parts  74  and  92.  The  regulations 
issued  under  Executive  Order  12372 
also  apply  to  this  program  and  are 
'   implemented  through  the  U.S. 
Department  of  Health  and  Human 
Services  (DHHS)  regulations  at  45  CFR 
part  100.  Executive  Order  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  A  current  listing  of 
SPOC's  is  included  in  the  application 
kit.  The  SPOC  should  send  any  State 
review  process  recommendations  to  the 
FDA  Grants  Management  Office 
(address  above).  The  due  date  for  the 
State  process  recommendations  is  no 
later  than  60  days  after  the  deadline 
date  for  the  receipt  of  applications.  FDA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  6Q-day  cutoff. 

B.  Eligibility 

These  grants  are  available  to  State 
food  regulatory  agencies  (see  section 
IV.A  of  this  document). 

C.  Length  of  Support 

The  length  of  support  will  be  for  1 
year  fi'om  the  date  of  issuance  of  the 
award. 

V.  Review  Procedure  and  Criteria 

All  applications  submitted  in 
response  to  this  RFA  will  first  be 
reviewed  by  grants  management  and 
program  staff  for  responsiveness.  If 
applications  are  foimd  to  be 
nonresponsive,  they  will  be  retiimed  to 
the  applicant  without  further 
consideration. 

Responsive  applications  will  be 
reviewed  and  evaluated  for  scientific 
and  technical  merit  by  an  ad  hoc  panel 
of  experts  in  the  subject  field  of  the 
specific  application.  Final  funding 
decisions  will  be  made  by  the 
Commissioner  of  Food  and  Drugs  or  her 
designee. 

Applicants  are  strongly  encouraged  to 
contact  FDA  to  resolve  any  questions 


regarding  criteria  prior  to  the 
submission  of  their  application.  All 
questions  of  a  technical  or 
programmatic  nature  must  be  directed 
to  the  ORA  Program  Staff  (address 
above)  and  all  questions  of  an 
administrative  or  financial  natxire  must 
be  directed  to  the  Grants  Management 
Staff  (address  above).  Applications  will 
be  given  an  overall  score  and  judged 
based  on  all  of  the  following  criteria: 

1.  Participant  determination  of  the 
size  and  membership  of  the  meetings' 
operating  rules  and  goals  in  relation  to 
the  mission  and  priorities  of  FDA; 

2.  Makeup  of  the  participants  to 
include  State  and  local  food  safety 
agencies,  industry,  consumers, 
legislators  (State  and  local)  and  other 
interested  associations  or  groups. 
Recommended  attendance  at  meetings  is 
approximately  15  to  20  persons; 

3.  Information  dissemination  to 
constituents  regarding  the  existence  of 
the  meetings  and  information  regarding 
the  goals  and  outcomes; 

4.  Biannual  or  quarterly  meetings  as 
necessary  to  accomplish  the  established 
goals; 

5.  Yearly  self-evaluation  concerning 
the  progress  toward  achieving  goals  and 
outcomes. 

VI.  Submission  Requirenvents 

The  original  and  two  copies  of  the 
completed  grant  application  Form  PHS- 
5161-1  (Revised  5/96)  for  State  and 
local  governments  should  be  delivered 
to  the  Grants  Management  Office 
(address  above).  The  application  receipt 
date  is  March  24,  2000,  for  applicants 
with  an  established  task  force  and  April 
15,  2000,  for  applicants  in  the  process 
of  developing  a  task  force.  If  the  receipt 
date  falls  on  a  weekend  or  if  the  date 
falls  on  a  holiday,  the  date  of 
submission  will  be  extended  to  the 
following  workday.  No  supplemental 
material  or  addenda  will  be  accepted 
after  the  receipt  date. 

The  outside  of  the  mailing  package 
and  item  2  of  the  application  facepage 
should  be  labeled  "Response  to  RFA- 
FDA-ORA-00-1." 

Note:  A  lead/champion/initiating  State 
food  regulatory  agency  who  will  coordinate/ 
host  and  take  the  lead  in  establishing  the 
Food  Safety  Task  Force  must  be  determined 
within  the  State  prior  to  submission  of  an 
application.  That  lead/champion/initiating 
State  food  regulatory  agency  would  prepare 
and  submit  the  application.  Only  one  grant 
will  be  awarded  per  State.  Approximately 
$250,000  will  be  available  in  FY  2000, 
subject  to  the  availability  of  funds.  FDA 
anticipates  making  awards,  not  to  exceed 
$5,000  in  direct  costs  per  award.  Support  of 
these  grants  will  be  for  1  year.  The  number 
of  grants  funded  will  depend  on  the  quality 
of  the  applications  received  and  the 


availability  of  Federal  funds  to  support  the 
grant.  These  grants  are  available  to  State  food 
regulatory  agencies  that  have  an  existing 
State  Food  Safety  Task  Force  as  well  as  State 
food  regulatory  agencies  that  are  in  the 
process  of  developing  a  State  Food  Safety 
Task  Force.  The  formation  of  these  Food 
Safety  Task  Force  meetings  will  not  interfere 
with  existing  advisory  mechanisms  within 
the  Federal/State/local  system  and  is  not  a 
mandatory  requirement  of  FDA. 

Vn.  Method  of  Application 

A.  Submission  Instructions 

Applications  will  be  accepted  during 
working  hours,  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  on  or  before 
the  established  receipt  date. 
Applications  will  be  considered 
received  on  time  if  sent  or  mailed  on  or 
before  the  receipt  date  as  evidenced  by 
a  legible  U.S.  Postal  Service  dated 
postmark  or  a  legible  date  receipt  bom 
a  commercial  carrier,  imless  they  arrive 
too  late  for  orderly  processing.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  not  received  on  time  will 
not  be  considered  for  review  and  will  be 
returned  to  the  applicant.  Applicants 
should  note  that  the  U.S.  Postal  Service 
does  not  uniformly  provide  dated 
postmarks.  Before  relying  on  this 
method,  applicants  should  check  with 
their  local  post  office. 

Do  not  send  applications  to  the  Center 
for  Scientific  Research,  National 
Institutes  of  Health  (NTH).  Any 
application  that  is  sent  to  NIH,  that  is 
then  forwarded  to  FDA  and  not  received 
in  time  for  orderly  processing,  will  be 
deemed  nonresponsive  and  returned  to 
the  applicant.  Instructions  for 
completing  the  application  are  included 
in  Form  PHS-5161-1.  FDA  is  unable  to 
receive  applications  via  the  Internet. 

B.  Format  for  Application 

When  using  Form  PHS  5161-1 
(Revised  5/96),  all  instructions  for  the 
enclosed  Standard  Form  424  (SF424) 
should  be  followed  using  the 
nonconstruction  application  pages.  The 
facepage  of  the  application  shoiild  be 
labeled  "RFA-FDA-ORA-00-1." 

Data  included  in  the  application,  if 
restricted  with  the  legend  specified 
below,  may  be  entitled  to  confidential 
treatment  as  trade  secret  or  confidential 
commercial  information  within  the 
meaning  of  the  Freedom  of  Information 
Act  (FOIA)  (5  U.S.C.  552(b)(4))  and 
FDA's  implementing  regulations  (21 
CFR  20.61). 

Information  collection  requirements 
requested  on  PHS  Form  5161-1  were 
approved  and  issued  under  the  Office  of 
Management  and  Budget  Circular  A- 
102.  " 
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C.  Legend 

Unless  disclosure 
as  amended  (5 
determined  by 
infonnation  of  icial 
court,  data  conjt 
an  ap 

specifically  identified 
paragraph,  etc 
containing 
infonnation 
disclosed 
purposes 

Dated:  January 
Margaret  M. 

Acting  Associati 
(FR  Doc.  00-153  9 
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is  required  by  FOIA 
U.S.C.  552),  as 
the  freedom  of 

s  of  DHHS  or  by  a 
lained  in  the  portions  of 
have  been 

by  page  number, 
by  the  applicant  as 
restricted  and/or  proprietary 
not  be  used  or 
for  evaluation 


12,  2000. 


Commissioner  for  Policy. 
Filed  1-21-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drub  Administration 

Allergenic  Products  Advisory 
Committee;  N^rtlce  of  Meeting 

agency:  Food  land  Drug  Administration, 

HHS. 

action:  Noticj . 


This  notice  mnounces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  an  d  Drug  Administration 
(FDA).  The  mi  (eting  will  be  open  to  the 
public. 

Name  of  Committee:  Allergenic 
Products  Adv  sory  Committee. 

General  Fui  iction  of  the  Committee: 
To  provide  adivice  and 
recommendations  to  the  agency  on 
FDA's  reg\ilatt)ry  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  Febru  ary  10,  2000,  8:30  a.m.  to 
3:30  p.m. 

Location:  H  sliday  Inn,  Versailles 
Ballrooms  I  aiid  II,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Peison:  William  Freas  or 
Pearline  K.  Muckelvene,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-71),  Fdod  and  Drug 
Administratic  n,  1401  Rockville  Pike, 
Rockville,  MI  i  20852,  301-827-0314,  or 
FDA  Advisor !  Committee  Information 
Line,  l-SOO-i '41-8138  (301-443-0572 
in  the  Washii  gton,  DC  area),  code 
12388.  Please  call  the  Infonnation  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  Tlie  committee  will  receive 
an  update  on  the  organizational  changes 
of  the  Laboraiory  of 
Immimobiockemistry,  its  regulatory 
activities  (inc  luding  reference 
replacements  and  lot  release  statistics) 
and  its  reseai  ch  activities.  The 
committee  w  11  hear  presentations  and 


discuss  the  following  regulatory  issues: 
(1)  Potency  limits  for  standardized 
allergen  vaccines,  (2)  selection  of 
allergen  extracts  for  standardization, 
and  (3)  a  proposed  algorithm  for  the 
standardization  of  new  allergens. 

Procedure:  On  February  10,  2000, 
from  8:30  a.m.  to  3:30  p.m.,  the  meeting 
is  open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  26,  2000.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11 
a.m.  and  12  m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  February  3,  2000,  and 
submit  a  brief  statement  of  the  general 
natiire  of  the  evidence  or  argimients 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  11,  2000. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  00-1543  Filed  1-21-00;  8:45  am] 
BILUNG  COOE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D-01 32] 

FDA  Modernization  Act  of  1997; 
Guidance  on  Medical  Device  Tracking; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice.  

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  revised  guidance 
document  entitled  "Guidance  on 
Medical  Device  Tracking."  This 
guidance  document,  which  replaces  the 
previous  guidance  issued  on  February 
12,  1999,  provides  guidelines  to 
manufacturers  smd  distributors 
concerning  their  responsibilities  for 
medical  device  tracking  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  as  amended  by  the  Food  and 
Drug  Administration  Modernization  Act 
ofl997(FDAMA). 

DATES:  Submit  vmtten  comments  at  any 
time.  •• 


ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  dociiment  entitled  "Guidance 
on  Medical  Device  Tracking"  to  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  Submit 
written  comments  on  "Guidance  on 
Medical  Device  Tracking"  to  the  contact 
person  (address  below).  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chester  T.  Reynolds,  Center  for  Devices 
and  Radiological  Health  (HFZ-300), 
Food  and  Drug  Administration,  2094 
Gaither  Rd.,  Rockville,  MD  20850,  301- 
594-4618. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  211  of  FDAMA  (Public  Law 
105-115)  amended  the  tracking 
provisions  of  section  519(e)  of  the  act 
(21  U.S.C.  360i(e))  to  authorize  FDA,  at 
its  discretion,  to  issue  orders  that 
require  a  manufacturer  to  track  a  class 
II  or  class  III  device  if:  (1)  The  failure 
of  the  device  would  be  reasonably  likely 
to  have  serious  adverse  health 
consequences;  (2)  the  device  is  intended 
to  be  implanted  in  the  body  for  more 
than  1  year;  or  (3)  the  device  is  hfe 
sustaining  or  life  supporting  and  used 
outside  a  device  user  facility.  The 
FDAMA  tracking  provisions  became 
effective  on  February  19, 1998. 

The  revised  final  guidance  replaces 
the  February  1999  guidance  and 
clarifies  the  devices  that  must  be 
tracked.  Agency  experience  indicates 
that  industry  and  other  interested 
parties  are  confused  about  the  term 
"replacement  heart  valves"  because 
there  is  more  than  one  type.  The 
category  of  replacement  heart  valves 
that  must  be  tracked  is  limited  to 
mechanical  heart  valves  only  and  does 
not  include  human  allograft  (tissue) 
heart  valves.  The  revised  guidance 
document  includes  this  descriptive 
limitation. 

Agency  experience  also  indicates  that 
industry  and  other  interested  parties  are 
confused  about  which  infusion  pumps 
are  subject  to  medical  device  tracking 
because  the  types  of  fluids  the  pumps 
are  intended  to  deliver  may  not  be  clear 
from  indications  for  use  set  out  in 
labeling.  The  previous  guidance  stated 
that  infusion  piunps,  except  those 
designated  and  labeled  for  use 


exclusively  for  fluids  with  low  potential 
risks,  such  as  enteral  feeding  or  anti- 
infectives,  were  subject  to  tracking.  The 
agency  has  reevaluated  the  types  of 
infusion  pumps  subject  to  tracking  and 
the  best  way  to  describe  them  in  the 
guidance  document.  The  revised 
guidance  explains  that  tracking  is 
required  only  for  electromechanical 
infusion  pumps  that  are  used  outside  a 
user  facility.  This  was  the  agency's 
position  in  1993  when  tracking  was 
originally  implemented  (58  FR  43442  at 
43449).  The  phrase  "electromechanical 
'    only"  will  be  used  to  describe  the 
pumps  rather  than  a  reference  to  the 
classification  regulation.  FDA  believes 
this  will  clarify  the  guidance  because 
the  terms  used  in  the  classification 
language  for  infusion  pimips  may 
include  types  that  do  not  require 
tracking. 

Finally,  the  agency  added  abdominal 
aortic  aneurysm  stent  grafts  to  the 
devices  that  must  be  tracked.  The 
agency  issued  tracking  orders  for  these 
devices  on  September  28,  1999,  which 
were  effective  immediately.  FDA 
determined  that  these  devices  meet  the 
statutory  tracking  criteria  under  section 
519(e)  of  the  act  because  failure  of  the 
device  would  be  reasonably  likely  to 
have  serious  adverse  health  effects.  The 
agency  may  add  or  remove  devices  from 
the  list  of  tracked  devices  as  a  result  of 
its  review  of  premarket  applications, 
recall  data,  medical  device  reporting, 
inspections,  petitions,  postmarket 
surveillance,  or  other  information. 

n.  Significance  of  Guidance 

This  guidance  document  represents 
the  agency's  current  thinking  on 
medical  device  tracking  requirements, 
as  amended  by  FDAMA.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  applicable  statute, 
regulations,  or  both. 

The  agency  has  adopted  Good 
Guidance  Practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
dociunents  (62  FR  8961.  February  27, 
1997).  This  guidance  document  is 
issued  as  a  Level  2  guidance  consistent 
with  GGP's. 

m.  Electronic  Access 

In  order  to  receive  "Guidance  on 
Mediccd  Device  Tracking"  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  second 
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voice  prompt  press  2.  and  then  enter  the 
document  niunber  (169)  followed  by  the 
pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet.  CDRH  maintains  an  entry  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Internet.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  "Guidance 
on  Medical  Device  Tracking,"  device 
safety  alerts.  Federal  Register  reprints, 
information  on  premarket  submissions 
(including  lists  of  approved  applications 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  "Guidance 
on  Medical  Device  Tracking"  will  be 
available  at  http://www.fda.gov/cdrh/ 
ochome.html. 

rv.  Comments 

Interested  persons  may,  at  any  time, 
submit  to  the  contact  person  (address 
above)  written  comments  regarding  this 
guidance.  Such  comments  will  be 
considered  when  determining  whether 
to  amend  the  current  guidance. 

Dated:  January  9,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health . 

(FR  Doc.  00-1542  Filed  1-21-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dru§  Administration 
[Docket  No.  99D-5297] 

Medical  Devices;  Guidance  Document 
for  Premarket  NoMfication 
Sut)mi88ions  for  tlie  Nitric  Oxide 
Delivery  Apparatus,  Nitric  Oxide 
Analyzer,  and  Nitrogen  Dioxide 
Analyzer;  Availability 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Guidance  Document  for 
Premarket  Notification  Submissions  for 
the  Nitric  Oxide  Delivery  Apparatus, 
Nitric  Oxide  Analyzer,  and  Nitrogen 
Dioxide  Analyzer."  Thiis  guidance  will 


serve  as  a  special  control  for  nitric  oxide 
delivery  apparatus;  nitric  oxide 
analyzer;  and  nitrogen  dioxide  analyzer. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  believes 
that  this  guidance  is  necessary  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  these  devices. 
The  guidance  document  includes 
material  specific  for  the  devices, 
consensus  standards  for  electrical 
safety,  electromagnetic  compatibility, 
software  and  hardware  docimientation, 
and  resistance  to  environmental  effects. 
DATES:  Written  comments  concerning 
this  guidance  dociunent  must  be 
received  by  April  24,  2000. 
ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance 
docimient.  Submit  written  requests  for 
single  copies  of  the  guidance  document 
entitled  "Guidance  Document  for 
Premarket  Notification  Submissions  for 
Nitric  Oxide  Delivery  Apparatus,  Nitric 
Oxide  Analyzer,  and  Nitrogen  Dioxide 
Analyzer"  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  By  April  24,  2000,  written 
comments  concerning  this  guidance 
docimient  must  be  submitted  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  After  April  24,  2000, 
comments  must  be  submitted  to  the 
contact  person  identified  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Bazaral,  Center  for  Devices  . 
and  Radiological  Health  (HFZ-450). 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-443-8609 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  11.  2000.  FDA  issued  an 
order  to  Datex-Ohmeda,  Inc.,  under 
section  513(f)(2)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360c(f)(2))  classifying  the  nitric 
oxide  administration  apparatus,  the 
nitric  oxide  gas  analyzer,  and  the  nitric 
dioxide  analyzer  into  class  II  (special 
controls).  This  guidance  docimient  is 
intended  to  serve  as  the  special  control 
for  these  devices. 

FDA  is  making  this  guidance 
document  effective  immediately 
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because  these  c  evices  are  necessary  tor 
the  administrat  on  of  a  drug  that 
provides  a  sign  ficant  public  health 
benefit.  The  dn  ig,  which  was  approved 
by  FDA  on  Decjmber  23,  1999,  is  used 
for  the  treatmei  it  of  neonates  with 
hypoxic  respira  tory  failure  associated 
with  clinicad  oi  echocardiographic 
evidence  of  pul  monary  hypertension. 
The  drug  impn  ves  oxygenation  and 
reduces  the  ne«  d  for  extracorporeal 
membrane  oxyi  lenation. 

The  guidanc(  document  is  intended 
to  set  forth  the  controls  and  testing  that 
FDA  believes  ensure  the  safety  and 
effectiveness  o j  the  nitric  oxide 
administration^apparatus,  nitric  oxide 
gas  analyzer,  a«d  nitrogen  dioxide  gas 
analyzer.  It  als<i  intends  to  provide 
comprehensive  directions  to  enable  a 
manufacturer  t  >  submit  a  510(k) 
premarket  noti  ication  demonstrating 
substantial  equ  ivalence  for  any  or  all 
three  device  ty  )es. 

The  guidance  s  document  identifies  the 
risks  associated  with  these  types  of 
devices  and  co  atains  information  that 
will  help  mani  iacturers  address  those 
risks.  The  guidance  outlines  the  controls 
that  should  be  incorporated  in  the 
devices  for  controlling  risks,  testing  that 
should  be  com  jleted  for  each  device, 
and  suggested  nethods  for  developing 
preclinical  crit  eria.  Other  elements  of 
the  guidance  cfcciunent  include:  (1) 
General  devic«  description;  (2)  specific 
description  of  iie  information  to 
support  applications  for  each  device; 
and  (3)  general  considerations  for  each 
device,  such  ai;  software  and  hardware 
testing. 

II.  Significano;  of  Guidance 

This  guidan  :e  document  represents 
the  agency's  ci  urent  thinking  on  the 
premarket  not  fication  submissions  for 
the  nitric  oxid  3  delivery  apparatus, 
nitric  oxide  at  alyzer,  and  nitrogen 
dioxide  analy;  ;er.  It  does  not  create  or 
confer  any  rig  its  for  or  on  any  person 
and  does  not  (  perate  to  bind  FDA  or  the 
public.  An  alti  smative  approach  may  be 
used  if  such  a  )proach  satisfies  the 
applicable  sta  ute,  regulations,  or  both. 

The  agency  nas  adopted  good 
guidance  practices  (GGP's),  which  set 
forth  the  agen;y's  policies  and 
procedures  fo  the  development, 
issuance,  and  use  of  guidance 
documents  (6  !  FR  8961,  February  27. 
1997).  This  gi  idance  document  is 
issued  as  a  Le  /el  1  guidance  consistent 
with  GGP's. 

in.  Electroni<  Access 

In  order  to  receive  the  "Guidance 
Document  for  Premarket  Notification 
Submissions  or  Nitric  Oxide  Delivery 
Apparatus,  N  trie  Oxide  Analyzer,  and 


Nitrogen  Dioxide  Analyzer"  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  second 
voice  prompt  press  2,  and  then  enter  the 
document  number  (1157)  followed  by 
the  pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  document  may  also  do 
so  using  the  Internet.  CDRH  maintains 
an  entry  on  the  Internet  for  easy  access 
to  information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Internet.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  the 
"Guidance  Document  for  Premarket 
Notification  Submissions  for  Nitric 
Oxide  Delivery  Apparatus,  Nitric  Oxide 
Analyzer,  and  Nitrogen  Dioxide 
Analyzer,"  device  safety  alerts,  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufactiu'ers'  addresses),  small 
manufactiirers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed   ■ 
at  http://www.fda.gov/cdrh.  The 
"Guidance  Document  for  Premarket 
Notification  Submissions  for  Nitric 
Oxide  Delivery  Apparatus,  Nitric  Oxide 
Analyzer,  and  Nitrogen  Dioxide 
Analyzer"  will  be  available  at  http:// 
www.fda.gov/cdrh/ggpmain.html. 

rv.  Comments 

Interested  persons  may,  on  or  before 
April  24,  2000,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
inmiediately  in  effect  guidance 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  January  13,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

[PR  Doc.  00-1535  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-0298] 

Agency  information  Collection 
Activities:  SukNnisslon  for  0MB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regcU'ding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accin-acy  of  the  estimated 
biuden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New;  Title  of  Information 
Collection:  Evaluation  of  New  Medicare 
Members  of  Medicare+Choice  Plans; 
Form  No.:  HCFA-R-0298  (OMB#  0938- 
New);  Use:  The  objective  of  this  survey 
is  to  understand  the  special  information 
needs  of  new  Medicare  members,  their 
sources  of  information,  their  preferred 
distribution  channels,  their 
iinderstanding  of  the  traditional 
Medicare  program  and  their 
imderstanding  of  their  particular 
+Choice  plan,  and  the  impact  National 
Medicare  Education  Program  activities 
may  have  on  new  members'  decisions  to 
choose  a  +Choice  plan  or  change  their 
plan;  Frequency:  On  occasion;  Affected 
Public:  Individuals;  Number  of 
Respondents:  3000;  Total  Annual 
Responses:  3000;  Total  Annual  Hours: 

1212. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
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Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington,  D.C.  20503. 

Dated:  December  28,  1999. 
John  Pannigiani, 

Manager,  HCFA  Office  of  Information 
Services,  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  00-1602  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration. 
[Document  Identifier:  HCFA-R-0262] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  expired;  Title  of 
Information  Collection:  The  Adjusted 
Community  Rate  Proposal  (ACRP)  M+C 


Plan  Benefit  Package  and  Supporting 
Regulations  in  42  CFR  417.401,  22.1- 
422.10,  422.50-422.80,  422.100- 
422.132,  422.300-422.312,  422.400- 
422.404,  and'422. 560-422.622;  Form 
No.:  HCFA-R-0262  (OMB#  0938-0763); 
Use:  The  plan  benefit  package  data  will 
be  used  to  approve  managecPcare 
organization  benefits,  approve  adjusted 
community  rate  pricing  packages,  and 
support  both  managed  care  organization 
and  HCFA  beneficiary  information 
campaign  and  marketing  efforts. 
Respondents  include  any  M+C 
organization  that  intends  to  offer  an 
M+C  plan  in  calendar  years  2001-2003. 

This  collection  will  also  allow  the 
HCFA  to  provide  a  totally  automated 
submission  and  review  capability, 
replace  text  with  data  format,  establish 
a  standard  set  of  benefit  descriptions/ 
definitions,  provide  a  framework  to 
describe  benefits,  reduce  variation  in 
benefit  descriptions,  and  eliminate  the 
need  to  validate  Medicare  Compare 
data;  Frequency:  Annual;  Affected 
Public:  Business  or  other  for-profit,  and 
Not-for-profit  institution;  Number  of 
Respondents:  300;  Total  Annual 
Responses:  300;  Total  Annual  Hours: 
900. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  January  7,  2000! 
Jolm  Parmigiani,  . 

Acting  Reports  Clearance  Officer.  HCFA 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  00-1603  Filed  1-21-00;  8:45  am] 

BH.UNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comn>ent  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Proiect:  Assessment  of  the 
Impact  of  the  National  Practitioner 
Data  Bank— NEW 

Under  the  Health  Resources  and 
Services  Administration  (HRSA), 
Bureau  of  Health  Professions  (BHPr),  the 
Division  of  Quality  Assurance  (DQA)  is 
planning  to  conduct  a  survey  to  obtain 
information  on  the  degree  of  user 
satisfaction  with  the  National 
Practitioner  Data  Bank's  (NPDB) 
querying  and  reporting  processes,  how 
users  believe  these  processes  can  be 
improved,  and  how  users  perceive  the 
usefulness  of  information  they  obtained 
from  the  NPDB  for  licensing  and 
credentialing  of  health  care  entities,  e.g. 
managed  care  organizations,  State 
licensing  boards  for  physicians  and 
dentists,  and  professional  societies.  The 
study  will  also  identify  and  survey  non 
user  entities.  The  information  obtained 
in  this  study  will  be  interpreted  in 
relation  to  similar  information  from 
previous  studies  conducted  by  the  DQA 
and  the  Office  of  the  Inspector  General. 

The  estimated  response  burden  is  as 
follows: 


Questionnaire  version 


Number  of 
respondents 


Responses  per 
respondent 


Total  responses 


Hours  per 
response 


Total  burden 
hours 


Users  Survey 


Reporting: 

Hospital  

Group  Practice 
HMOs 


1031 
210 
161 


1 

1031 

.25 

257.8 

1 

210 

.25 

52.5 

1 

161 

.25 

40.3 
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C  uestionnaire  version 


Payes  

Soci  Jties 


State  Boards 

Malpractice 

Professional 

Other  

Querying: 

Hospital  

Group  Practice 

HMOs  

State  Boards  .. 

Malpractice 

Professional 

Otfier  

Match  Response ; 

Hospital  

Group  Practice 

HMOs  

State  Boards  .. 
Malpractice 
Professional 
Other  


Payers  .... 
Societies 


Payers  

Soceties 


Version/Entity  Type: 

Hospital  

Group  Practice 

HMOs  

State  Boards  ... 

Malpractice 

Professional 

Other  

Total  Users 
Total  Non-Users 


Total  Users 


*  Cannot  quer\ 
•These  are 


IT  me 


Written  co 
recommend 
proposed  i 
be  sent  within 
WendyA.  Tayl 
and  Housing 
Management 
Executive 
Washington, 


IC 

Dated:  January  14,  2000 
James  I.  Corrigi 

Associate  Admi  nistmtorfi 
Program  Suppo  i. 
(FR  Doc.  00-1  sis 
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Numtjer  of 
respondents 


81 
188 

67 
209 

770 

173 

153 

74 

• 

66 
184 

770 

173 

153 

74 

66 
184 


Responses  per 
respondent 


1 
1 

2.6 
2.8 
2.2 
2.2 


2.0 

1.9 


Total  responses 


81 
188 

67 
209 

770 

173 

153 

74 


66 

184 

2002 
484.4 
336.6 
162.8 


132 
349.6 


Hours  per 
response 


.25 
.25 
.25 
.25 

.4 
.4 
.4 
.4 


.4 
.4 

.33 
.33 
.33 

.33 


Total  burden 
hours 


20.3 
47.0 
16.8 
52.3 

308 
69.2 
61.2 
29.6 


26.4 
73.6 

660.7 

159.9 

111.1 

53.7 


.33 

.33 


43.6 
115.4 


Non-Users  Survey 


Pay«  rs  .... 
Soc  eties 


and  Non-Users 


113 
151 


113 

113 

2.366 

490 


2,856 


113 
151 


113 

113 

6,834 

490 


7,324 


.1 
.1 


11.3 
15.1 


11.3 
11.3 
2,199 
49 


2,248 


thB 


the  NPDB;  thus  these  entities  do  not  receive  querying  or  match  response  questionnaires, 
unduplicated  numbers  of  entities  required  for  the  surveys. 


ents  and 
atijons  concerning  the 
nfofmation  collection  should 
30  days  of  this  notice  to: 
or.  Human  Resources 
dranch.  Office  of 
a  nd  Budget,  New 
Of^e  Building,  Room  10235, 
20503. 


'or  Management  and 
Filed  1-21-00;  8:45  am] 
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DEPARTMENt  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Co«lncii;  Notice  of  Meeting 

In  accordaiice  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  ?  2-463),  announcement  is 
made  of  the  f  )llowing  National 


Advisory  body  scheduled  to  meet 
during  the  month  of  February  2000. 

Name:  National  Advisory  Council  on  the 
National  Health  Service  Corps  (NHSC). 

Date  and  Time: 
February  10-11,  2000;  9  a.m.-noon. 
February  12,  2000;  9  a.m.-4:30  p.m. 
February  13,  2000;  9  a.m.-10:00  a.m. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  Maryland  20814.  Phone: 
(301)  897-9400. 

The  meeting  is  open  to  the  public. 

Agenda:  Items  will  include  updates  on  the 
NHSC  and  Scholarships  and  Loan 
Repayments  program;  Health  Professional 
Shortage  Areas  (HPSA)  designations;  and  a 
report  from  the  Philadelphia  field  office.  The 
Council  will  be  attending  the  Capitol  Area 
Rural  Health  Roundtable  on  Thursday, 
February  10,  from  3:00  p.m.  to  5:00  p.m.  A 
site  visit  will  be  on  Friday,  February  11. 
Transportation  for  the  public  will  not  be 
available. 

For  further  information,  call  Ms.  Eve 
Morrow,  Division  of  National  Health  Service 
Corps,  at  (301)  594-4144. 


Dated:  January  14,  2000. 
Jane  M.  Harrison. 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  00-1532  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  4160-15-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  February  2000. 

The  National  Advisory  Committee  on 
Rural  Health  will  convene  its  thirty- 
fourth  meeting  at  the  time  and  place 
specified  below: 

Name:  National  Advisory  Committee  on 
Rural  Health. 

Date  and  Time: 
February  7,  2000;  8:30  a.m.-4:45  p.m. 
February  8.  2000;  8:30  a.m.-4:00  p.m. 
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February  9,  2000;  8:30  a.m.-10:30  a.m.P='02'< 

Place:  Washington  Court  Hotel,  525  New 
Jersey  Avenue,  N.W.,  Washington,  D.C. 
20001.  Phone:  (202)  628-2100. 

The  meeting  is  open  to  the  public. 

Purpose:  The  National  Advisory 
Committee  on  Rural  Health  provides  advice 
and  recommendations  to  the  Secretary'  with 
respect  to  the  delivery,  research, 
development,  and  administration  of  health 
care  services  in  rural  areas. 

Agenda:  Monday  morning,  February  7,  at 
8:30  a.m.  the  new  chairperson.  Senator 
Nancy  Kassebaum  Baker  will  open  the 
meeting  and  welcome  the  Committee 
members.  The  first  plenary  session  will  be  a 
presentation  on  the  rural  health  issues  in  the 
Veterans  Administration.  At  10:00  a.m.  the 
group  will  move  to  the  National  Rural  Health 
Association's  Policy  Institute  Congressional 
Forum  (also  convened  in  the  same  hotel). 
After  lunch,  presentations  will  include  the 
Kaiser  Commission  on  Medicaid  and  the 
uninsured;  update  on  public  health  and 
hospital  capital,  and  the  Indiaji  Health 
Service. 

Tuesday  morning  at  8:30  a.m.,  there  will  be 
an  update  of  the  Office  of  Rural  Health  Policy 
activities,  followed  by  presentations  on 
Medicare  payment  in  rural  areas,  rural 
mental  issues,  and  an  update  on  research  and 
regulatory  activities. 

After  lunch,  Committee  discussion  will 
continue  on  issues  presented  by  the  Indian 
Health  Service,  and  Veterans  Administration. 

The  final  plenary  session  will  be  convened 
on  Wednesday,  February  9  at  8:30  a.m. 
During  this  session  the  Committee  will 
discuss  future  activities  and  next  meeting. 
The  meeting  will  be  adjourned  at  10:30  a.m. 

Anyone  requiring  information  regarding 
the  subject  Committee  should  contact  Wayne 
W.  Myers,  M.D.,  Executive  Secretary, 
National  Advisory  Committee  on  Rural 


Health,  Health  Resources  and  Services 
Administration,  Room  9A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville,  MD 
20857,  telephone  (301)  443-0835,  Fax  (301) 
443-2803.    . 

Persons  interested  in  attending  any  portion 
of  the  meeting  should  contact  Sandi  Lyles  or 
Lilly  Smetana,  Office  of  Rural  Health  Policy, 
(301)  443-0835. 

Dated:  January  14,  2000. 

Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  00-1534  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Healtti  Service 

Request  for  Public  Comment:  60-Day 
Proposed  Collection:  Common 
Reporting  Requirements  for  Urban 
Indian  Health  Program;  Republication 

Editorial  Note:  In  the  issue  of  January  14, 
2000,  beginning  on  page  2417,  FR  Doc.  OO- 
888  was  printed  as  a  duplicate  of  FR  Doc.  00- 
887,  beginning  on  page  2416.  The  correct  FR 
Doc.  00-888  is  published  below. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  to  provide  a  60- 
day  advance  opportunity  for  public 
comment  on  proposed  information 
collection  projects,  the  Indian  Health 
Service  (IHS)  is  publishing  for  comment 
a  summary  of  a  proposed  information 


collection  to  be  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review. 

Proposed  Collection 

Title:  09-17-0007,  "Common 
Reporting  Requirements  for  Urban 
Indian  Health  Program."  Type  of 
Information  Collection  Request: 
Extension  of  currently  approved 
information  collection,  09-17-0007, 
"Common  Reporting  Requirements  for 
Urban  Indian  Health  Program,"  which 
expires  February  28,  2000.  Form 
Number:  Reporting  formats  contained  in 
the  Indian  Health  Service  Urban  Indian 
Health  Programs  Common  Reporting 
Requirements  Instruction  Manual.  Need 
and  Use  of  Information  Collection: 
American  Indian/ Alaska  Native  (AI/AN) 
urban  health  organization  contracting 
with  the  IHS  provide  the  information 
collected.  The  information  is  collected 
annual  and  is  used  to  monitor 
contractor  performance,  prepare  budget 
reports,  allocate  resources,  and  evaluate 
the  urban  health  contract  program. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals, 
not-for-profit  institutions,  and  State, 
local,  or  Tribal  Government.  Type  of 
Respondents:  health  care  providers.     • 

Table  1  below  provides:  Types  of  data 
collection  instruments.  Estimate  number 
of  respondents.  Number  of  responses 
per  respondent,  Annual  Number  of 
Responses,  Average  burden  hour  per 
response,  and  total  annual  burden  hour. 


Data  collection  instructions 


Estimated 

number  or 

respondents 


Responses 

per 
respondent 


Annual 
number  of 
responses 


Average  burden  hr  i    Total  annual 
per  response  ^         burden  hours 


Face  Sheet 

Table  1   

Table  2  

Tables  

Table  4  

Tables  

Tables  

Table/  

Tabke  8  .... 
Total  .. 


34 
34 
34 
34 

2  23 
34 
34 
34 
34 

295 


34 
34 
34 
34 
23 
34 
34 
34 
34 
295 


0.50  (30  mins)  ... 
2.00  (120  mins)  . 
0.75  (45  mins)  ... 
22.25  (135  mins) 
0.50  (30  mins)  ... 
2.00  (120  mins)  . 
2.00  (120  mins)  . 
1.00  (60  mins)  ... 
1.25  (75  mins)  ... 


17.0 
68.0 
260 
77.0 
120 
68.0 
68.0 
34.0 
430 
413.0 


_L 


_L 


_L 


^  For  ease  of  understanding,  burden  hours  are  also  provided  in  actual  minutes. 
2  Excludes  urban  Indian  health  projects  with  no  medical  component. 


There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Your  written  comments  and/ or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  Whether  the 
information  collection  activity  is 
necessary  to  carry  out  an  agency 
function;  (b)  whether  the  agency 


processes  the  information  collected  in  a 
useful  and  timely  fashion;  (c)  the 
accuracy  of  public  burden  estimate  (the 
estimated  amount  of  time  needed  for 
individual  respondents  to  provide  the 
requested  information);  (d)  whether  the 
methodology  and  assumption  used  to 
determine  the  estimate  are  logical;  (e) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (f)  ways  to  minimize  the 


public  burden  through  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Send  Comments  and  Request  For 
Further  Information:  Send  your  vmtten. 
comments,  requests  for  more 
information  of  the  proposed  collection, 
or  requests  to  obtain  a  copy  of  the  data 
collection  instrument{s)  and 
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\r. 


IFS 


instructions 
St.,  M.P.H 
Officer,  12300 
Suite  450, 
call  non-toll 
via  facsimile 
your  E-mail 
return  address 
lhodahkw@hqi 

Comment 
regarding  thi 
best  assured 
received  on 


Mr.  Lance  Hodahkwens, 
Reports  Clearance 
Twinbrook  Parkw^ay, 
Rofckville,  MD  20852.1601: 
I  ree (301)  443-5938, send 
:o  (301)  443-2316,  or  send 
r  jquests,  comments,  and 
to: 
e. ihs.gov. 

Date:  Your  comments 
information  collection  are 
having  their  full  effect  if 
before  March  14,  2000. 


Due  1 
i  ii 

(ifl 
o: 

Dated;  Januaiy  7,  2000. 
Michael  H.  Tni  jillo 
Assistant  Surge  on 
|FR  Doc.  00-88p 
BILLING  CODE  41 

Editorial  Noi^ 
2000.  beginnin 
888  was  printfr 


General  Director. 

Filed  1-13-00;  8:45  am] 

ie 

:  In  the  issue  of  January  14, 
on  page  2417,  PR  Doc.  00- 
as  a  duplicate  of  PR  Doc.  00- 


e 0-16-41 


887  beginning  on  page  2416.  PR  Doc.  00-888 
is  being  republished  in  this  issue  of  January 
24,  2000. 

[PR  Doc.  00-888  Piled  1-21-00;  8:45  am] 
BiLUNG  CODE  150S-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  December  1999 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  December  1999, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 


to  anyone  for  any  items  or  services 
{other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


DUPUY. 
DUZAN, 


PROGRAM-RE  -ATED  CONVICTIONS: 

ARIAS,  MKiUEL  DEPAULA,  MIAMI,  FL 

ASENCIO,  MARIO,  MIAMI,  FL 

BAKER,  ROBERT  L,  ST  ROBERTS.  MO 

BUNNA,  J/ SON,  SOLEDAD,  CA  

SIDNEY  J  III,  BREAUX  BRIDGE,  LA 

RQBIN,  SOUTH  SHORE,  KY  

EDMONDSl  DOROTHY  A.  BATON  ROUGE,  LA  

FERGUSOM,  RUTH,  WICHITA,  KS  

FLETCHEFJ,  JOHN  D  JR,  CHARLESTON,  SO  

GORDON,  ALICE  J,  MARIANNA,  FL  

HELLYER,  DANIEL,  MALTA.  MT 

HOFFMAN  JAYNE,  LAWRENCEVILLE,  GA  

HOFFMAN,  MARK  D,  LAWRENCEVILLE,  GA 

JOSEPH.  MORGAN,  MOUSIE,  KY 

JUDGE,  DANIEL  BARKSDALE.  RIVERSIDE,  CA 

LOFTON,  BARBARA  P,  VESTAVIA  HILLS,  AL 

NEAL,  ROY  GLENN,  IRVINE,  KY 

NEAL,  BESSIE,  IRVINE,  KY  

PETERSON,  CHERYL,  LINCOLN,  NE  

REGINS,  KATHRYN  S,  BATON  ROUGE,  LA  

SHACK,  OiESAR  SALANTO,  JACKSONVILLE,  FL  

WIEMAN,  V/ILLIAM,  GRAHAM,  WA  

YANG,  ROI JERT  CHANG-CHUN  JR,  LAND  O'LAKES,  FL 
FELONY  CONT  ROL  SUBSTANCE  CONVICTION: 

SLACK.  JUDITH  A.,  LONGMONT,  CO  

PATIENT  ABUSE^I^EGLECT  CONVICTIONS: 

BAKER,  G/iRY  J,  ANCHORAGE,  AK  

BORER,  STEPHANIE  M,  BUCYRUS,  OH  

COLELLO,  NATALIE  D,  PROVIDENCE,  Rl  

COLEMAN,  SALLIE  B,  SALUDA,  SC  

ELLYSON,  REBEKKA  ANN,  CHICO,  CA  

JONES,  Ch  RISTIE,  BLACKVILLE,  SC  

KHAFAGA,  MERVAT,  CLEVELAND,  OH  

MERCHANT,  DAVID  L,  WINDSOR,  VT 

OGUNDAPD,  VANESSA  I,  CLEVELAND,  OH  

ROGERS.  HOY,  SANTA  MONICA,  CA  

WILLIAMS,  JACKSON,  SYRACUSE,  NY  

WOODS.  V'ENDY  L,  CLEVELAND,  OH  

YOUNG,  NDRD  LEVERNE,  SAN  FRANCISCO.  CA 

CONVICTION  FOR  HEALTH  CARE  FRAUD: 

NEAVETH,  BRANDON  RAY,  DENVER,  CO  


QUINONES 


CATHERINE,  ALBURQUEROUE.  NM  .... 
LICENSE  REVClCATION/SUSPENSION/SURRENDERED: 

ABNEY,  LIIIDA  A,  COLUMBIA,  SC  

ADLER,  ROGER  E,  JAMES  ISLAND.  SC  


ALLMON-R  ODRIGUEZ,  KAREN  J,  SAN  BRUNO,  CA 

ANDERSEfJ,  SUZANNE,  NOVATO.  CA  

ANDREWS  CRYSTAL  DAWN,  SHERMAN.  TX  

APADACA.  RAYMOND  T,  VENTURA,  CA  


01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
03/08/1900 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 

01/19/2000 

01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 

01/19/2000 
01/19/2000 

01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
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Subject  city,  state 

BAZEMORE,  SHARON  T,  ELIZABETH  CITY,  NC  

BLACKMAN,  SANDRA  PHILERMENE,  HIGHLAND,  CA  

BONA,  RANDOLPH  J,  BROOKLYN  CENTER,  MN  

BOWDEN,  STEPHEN  D,  CHICO,  CA 

BRAGG,  STEVEN  WAYNE,  HARVEST,  AL  

BUJAUCIUS,  MERRYANN,  NEWBURY,  VT  

BYRD,  TARESA  MAY  BRYANT,  SPARKMAN,  AR 

CARY,  MONTE  RAY,  KISSIMMEE,  FL  

CLARK,  JAMES,  NAPA,  CA  

CORROW,  CHRISTINE  E,  LYNDONVILLE,  VT  

COTTER,  ANDREA  M,  ST  PAUL,  MN  

EGRES,  DEBORAH  L,  LAKE  ORION,  Ml  

ELGIN,  MELODY  LOUISE,  TULARE,  CA 

ELSEA,  CLARA  E,  BERRYVILLE,  VA 

GARCIA,  ANTON  R,  HICKORY  HILLS,  IL  

GRIFFITH,  BONNIE  DEAN,  ANDERSON,  CA  

HAMMER,  MARTHA  M,  FLINT,  Ml  

HARRIS,  CLIFTON  GORDON  III,  VISALIA,  CA  „.... 

HARRIS,  RAMONA  GAIL  BULTER,  UNION  GROVE,  AL 

HASTON,  JAMES  PARKER,  HOUSTON,  TX 

HILL,  ANNE  KATHOLEEN,  BIRMINGHAM,  AL 

HOGAN,  JAMES  T,  MOOSE  LAKE,  MN  >. 

HOGENSON,  LORI  A,  DIXON,  IL  

IRBY,  JAMES  H,  ANDERSON,  SC 

IRELAND,  JULIE  K,  MONTICELLO,  lA  

JENSEN,  CHRISTINE  A,  MINNEAPOLIS,  MN 

JONES,  LINDA  D,  DES  MOINES,  lA 

KAREL,  JAN,  LEMON  GROVE,  CA 

KESTER,  KELLIE  L,  FRIDLEY,  MN 

LABOUNTY,  CHRISTOPHER  C,  DULUTH,  MN 

LAIR,  CARL  BRUCE,  WEATHERFORD,  TX  

LANEY,  MELISSA  DIANNE  MILLER,  DECATUR,  AL  

LENART,  PAUL  J,  URBANA,  IL 

LUKE,  STEVEN  JEROME,  OREM,  UT 

MACKINS,  WILLIAM  E,  COLORADO  SPNGS,  CO 

MAJOR,  VICTORIA  ANN,  PIEDMONT,  CA  

MAflMIE,  CANDACE  L,  LOVELAND,  CO  

MCKEY,  LINDA  BENGELE,  SUFFOLK,  VA  

MEJIA,  PHYLLIS  A,  WAYNESBORO,  VA  

MILLER,  ANDREA  CAMILLE,  POTTSBORO,  TX  

MINER,  RENEE  L,  SAINT  JAMES,  VT 

MRAZ,  GINA  C,  MINNEAPOLIS,  MN  

OZENBAUGH,  SUSAN,  COTTONWOOD,  CA  

PAGE,  KIMBERLEE  B,  AUSTIN,  MN  

PENCE,  DEBBIE  LYNN,  MT  VERNON,  WA  

PINAN,  ROQUE  E,  COLCHESTER,  VT  

POLLARD,  OLIVIA  M,  DENVER,  CO  

RICKETSON,  GREER  HOMER,  NASHVILLE,  TN  ; 

RICKS,  MELVIN  THEODORE,  SANTA  CLARA,  CA  

RIGSBY,  ROBERT  E.  MAYO,  FL  

ROBINS,  KENITH  L,  PROVO,  UT  

ROGERS,  GARY  DEAN,  HUNTSVILLE,  AL 

SPEEGLE,  MICHAEL  CLINTON,  CULMAN,  AL  

STANFIELD,  MARILYN  RENEE,  TUSCUMBIA,  AL  

STRONG,  HELEN,  DETROIT,  Ml  

SULTZ-ZIKE,  DIANE  MARCELLA,  BAKERFIELD,  CA 

TAYLOR,  NELDA  JEAN,  THORSBY,  AL 

VAN  AUKEN,  BRUCE  P,  ORLAND  PARK,  IL  

WATSON,  CYNTHIA  KATHYRN  STREET,  HOOVER,  AL 

WHITE,  PAUL  D,  SALIDA,  CO  

WOOD,  PATSY  DEAN,  PHENIX  CITY,  AL  

WYLIE,  MELODY  P,  MONCRUE,  NC  

FRAUD/KICKBACKS: 

FOREST  HILLS  NEUROPSYCHIATRIC,  BELLEVUE,  KY 

OWNED/CONTROLLED  BY  CONVICTED/EXCLUDED: 

COMMUNICARE  HOME  HEALTH  CARE,  SAN  ANTONIO,  TX 

FLORIDA  MOBILE  DENTAL,  INC,  HIALEAH,  FL 

JOMA  DIAGNOSTIC,  CORP,  MIAMI,  FL 

MEDICAL  CORPORATION,  OAK  RIDGE,  LA  

NEURO-VASCULAR  INSTITUTE,  INC,  MIAMI,  FL  

STATEWIDE  DENTAL  SERVICES,  MIAMI.  FL  

SUGAR  SHACK  AMBULATORY,  JACKSONVILLE.  FL  

THE  CREST  CLINICS  OF  MIAMI,  MIAMI,  FL  

DEFAULT  ON  HEAL  LOAN: 


Effective  date 


01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 

05/28/1900 

01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
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AVEDISSI  \N.  GREGORY  M,  WORCESTER,  MA 
CAMPBEL  L,  ROCHELLE  S,  BATON  ROUGE.  LA 
COONTS,  JERRY  A,  EL  DORADO  SPNGS,  MO 
DAVIS,  LARRY  L,  EL  PASO,  TX 

DAWS,  MICHAEL  R,  ENGLEWOOD.  CO  

DEMEHRIJ  SHERIAR  F,  LEONARDTOWN,  MD 

DOWER,  PATRICK  B,  NOKOMIS,  FL  

EDWARDS,  DOUGLAS  R,  JONESBORO.  GA  ... 

ENSLEY,  DENNIS  L,  GREAT  BEND,  KS  

GUTHRIE.  WANDA  D,  CHARLOTTE.  NC  

KARAKIZIS,  DEMETRIOS  D,  JAMAICA,  NY 

KEMPIS.  RICHARD  A.  SAN  FRANCISCO,  CA  .. 

KERSTEIN.  GARY  R,  LOUISVILLE,  KY  

LESTER,  ftOBERT  C,  GRAND  PRAIRIE,  TX  .... 

MADDOX,  JOSEPH  T,  EVERETT,  MA 

MARTIN,  JOSEPH  E,  MORGAN  HILL,  CA  

MEYER,  RfCHARD  D,  POWDER  SPRINGS,  GA 

PATEL,  AyiNASH  M,  MANHATTAN,  NY  

PAULE,  LAWRENCE  D,  TOLLESON,  AZ  

PURYEAR  CHERYLL  D,  SUGAR  LAND,  TX  

RILEY,  DAi/ID  C,  MILWAUKEE,  Wl  

SHEEHAN  MATTHEW  E,  MEDFORD,  OR  

SMITH.  PAMELA  R,  HIGHLAND,  CA  

STEINFEL  D,  AUDREY  G,  NORTHRIDGE,  CA  ... 
STRICKLAND,  DAVID  K,  BLACKSBURG,  VA  ... 
TURNQUEST,  GREGORY  L,  QUINCY,  FL  


01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
11/04/1900 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
01/19/2000 
12/14/1900 
01/19/2000 
01/19/2000 
01/19/2000 


Dated:  January  12.  2000. 
Joanne  Lanaha  n, 
Director,  Healt  i 
Sanctions.  Offi 
[FR  Doc.  00-iet)4 

BILLING  CODE  41 


'J  re 


Care  Administrative 
of  Inspector  General. 

Filed  1-21-00;  8:45  am] 


!B-04-P 


DEPARTMEriT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  HeaKh 
Services  Adhiinistration  (SAMHSA) 

Notice  of  Meetings 


Coial 


Pursuant  tc 
notice  is  here  ty 
meeting  of  thi  ( 
Emphasis  Pai  el 
December  19<i9. 

A  summary 
roster  of  the 
from:  Ms. 
Specialist 
and  Program 
Extramural 
Review,  5600 
89,  Rockville, 
Telephone 

Substantive 
be  obtained 
as  Contact  foi 

The 
discussion 
grant  applical  ions 
could  reveal 


ft  or 


meetin  5s 
and 


concemmg  1 
the  applicatic^s 
meetings  are 
exempt  from 


Public  Law  92-463, 
given  of  the  following 

SAMHSA  Special 
I  in  November  and 


of  the  meetings  and  a 
i^embers  may  be  obtained 
Sweeney,  Review 
SAMHSA,  Office  of  Policy 

Coordination,  Division  of 
A  :tivities.  Policy,  and 
Fishers  Lane,  Room  17- 
Maryland  20857. 
301-443-2998. 

program  information  may 
m  the  individual  named 
the  meeting  listed  below, 
will  include  the  review, 
evaluation  of  individual 
These  discussions 
lersonal  information 
qdividuals  associated  with 

Accordingly,  these 
I  :oncemed  with  matters 
nandatory  disclosure  in 


Title  5  U.S.C.  552b©  (6)  and  5  U.S.C. 
App.2.§  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  February  6-11,  2000. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Closed:  February  6-11,  2000,  8:30  a.m.— 5 
p.m. /adjournment. 

Panel:  Community  Treatment  Program,  PM 
99-050 

Contact:  Danielle  Johnson,  Room  17-89, 
Parklawn  Building,  Telephone:  301—443- 
2683  and  FAX:  301-443-1587. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  February  13-16,  2000. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Closed:  February  13-16,  2000,  8:30  a.m.— 
5  p.m. /adjournment. 

Panel:  Substance  Abuse  and  Mental  Health 
Services  Administration  Conference  Grant 
PA  98-090(a). 

Contact:  Ferdinand  Hui,  Room  17-89, 
Parklawn  Building,  Telephone:  301—443- 
9919  and  FAX:  301-443-3437. 

Dated:  January  10,  2000. 
Coral  Sweeney, 

Review  Specialist, 

Substance  Abuse  and  Mental  Health  Services 

Administration 

[FR  Doc.  00-1540  Filed  1-21-00;  8:45  am] 

BILLING  CODE  4162-2(MJ 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Earth  Observing  System  (EOS)  Land 
Processes  Distributed  Active  Archive 
Center  (DAAC)  Science  Advisory 
Panel;  Notice  of  Reestablishment 

This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  5  U.S.C.  App.  (1988). 
Following  consultation  with  the  General 
Services  Administration,  notice  is 
hereby  given  that  the  Secretary  of  the 
Interior  is  reestablishing  the  EOS  Land 
Processes  DAAC  Science  Advisory 
Panel. 

The  purpose  of  the  Panel  is  to  advise 
the  U.S.  Geological  Survey,  Earth 
Resources  Observation  Systems  (EROS) 
Data  Center  in  the  definition, 
development,  implementation,  and 
operation  of  data  processing,  archiving, 
and  distribution  systems  and  associated 
science  support  capabilities  required  in 
its  role  as  one  of  eight  original  DAACs 
established  by  the  National  Aeronautics 
and  Space  Administration  (NASA)  as 
part  of  the  EOS  Program.  EOS  is  a  major 
component  of  the  U.S.  Global  Change 
Program. 

The  Panel  is  responsible  for  providing 
advice  and  consultation  on  a  broad 
range  of  scientific  technical  topics  and 
for  representing  the  interests  and 
requirements  of  the  scientific  research 
community  in  guiding  development  and 
operation  of  Land  Processes  DAAC 
systems  and  capabilities.  Membership 
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on  the  Panel  includes  representation  by 
scientists  formally  affiliated  with  the 
EOS  Program  and  by  scientists  who  do 
not  have  such  formal  affiliation, 
including  representation  from  the  U.S. 
academic  research  community. 

The  Panel  functions  solely  as  an 
advisory  body  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  The  Charter  will  be 
filed  under  the  Act,  15  days  firom  the 
date  of  publication  of  this  notice. 
Further  information  regarding  the  Land 
Processes  DAAC  Science  Advisory 
Panel  may  be  obtained  from  the 
Director,  U.S.  Geological  Survey, 
Department  of  the  Interior,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
22092.  Certification  of  reestablislunent 
is  published  below. 

Certification 

I  hereby  certify  that  the 
reestablishment  of  the  EOS  Land 
Processes  DAACf  Science  Advisory 
Panel  is  necessary  and  in  the  public 
interest  in  coimection  with  the 
performance  of  duties  undertaken  by  the 
Department  of  the  Interior  pursuant  to 
the  Memorandum  of  Understanding 
between  the  U.S.  Geological  Survey  and 
the  National  Aeronautics  and  Space 
Administration  (NASA)  for  Experiment 
Land  Remotely  Sensed  Data  Processing, 
Distribution,  Archiving  and  Related 
Science  Support.  The  U.S.  Geological 
Survey  is  authorized  to  cooperate  with 
NASA  in  developing  and  operating  the 
Land  Processes  DAAC  pursuant  to  the 
Organic  Act  of  the  U.S.  Geological 
Survey  of  March  3,  1879  (43  U.S.C.  31), 
Sec.  101(h)  of  P.L.  99-591  (An  act     . 
making  appropriations  for  the 
Department  of  Interior  and  related 
agencies  for  the  fiscal  year  ending 
September  10,  1987,  and  for  other 
purposes.),  100  Stat,  3341,  3341-252; 
and  NASA's  Section  203(c)(5)  of  the 
National  Aeronautics  and  Space  of 
1958,  as  amended  (42  U.S.C. 
2473(C)(5)). 

Dated:  January  3,  2000. 
Bruce  Babbitt, 

Secretary  of  the  Interior. 

[FR  Doc.  00-1599  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

U.S.  Fish  and  Wildlife  Service 

Klamath  River  Basin  Fisheries  Task 
Force;  Notice  of  Meeting 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  annoimces  a 
meeting  of  the  Klamath  River  Basin 


Fisheries  Task  Force,  established  under 

the  authority  of  the  Klamath  River  Basin 

Fishery  Resources  Restoration  Act  (16 

U.S.C.  460ss  et  seq.).  The  meeting  is 

open  to  the  public. 

DATES:  The  Klamath  River  Basin 

Fisheries  Task  Force  (Task  Force)  will 

meet  from  8:00  a.m.  to  4:30  p.m.  on 

Thursday,  February  10,  2000  and  from 

8:00  a.m.  to  1:00  p.m.  on  Friday, 

February  11,  2000. 

PLACE:  The  meeting  will  be  held  at  the 

Brookings  Inn,  1143  Chetco  Avenue, 

Brookings,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Ronald  A.  Iverson,  Project  Leader,  U.S. 

Fish  and  Wildlife  Service,  P.O.  Box 

1006  (1215  South  Main),  Yreka, 

California  96097-1006,  telephone  (530) 

842-5763. 

SUPPLEMENTARY  INFORMATION:  For    . 

backgroimd  information  on  the  Task 

Force,  please  refer  to  the  notice  of  their 

initial  meeting  that  appeared  in  the 

Federal  Register  on  July  8,  1987  (52  FR 

25639). 

Elizabeth  H.  Stevens, 

Acting  Manager,  California  Nevada 

Operations. 

[FR  Doc.  00-1592  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  4310-55-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

WO-880-9500-PF-24-1 A 

Extension  of  Approved  Infonnatlon 
Collection;  0MB  Number  1004-0109 

'AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  request 
renewal  of  approval  to  collect  certain 
information  from  the  Governors  of 
States  to  allow  the  BLM  to  compute 
imits  of  payments  due  to  local 
governments.  The  Payments  in  Lieu  of 
Taxes  (PILT)  Act  of  September  13,  1982. 
as  amended,  requires  that  the  Governor 
of  each  State  furnish  BLM  with  a  listing 
of  payments  made  to  local  governments 
by  the  State  on  behalf  of  the  Federal 
Government  vmder  1 1  receipt-sharing 
statutes.  This  information  helps  lodal 
governments  recover  some  of  the 
expenses  incurred  by  providing  services 
on  public  lands. 

DATE:  BLM  must  receive  comments  on 
the  proposed  information  collection  by 
March  24,  2000  to  assure  consideration. 


ADDRESSES:  You  may  mail  comments  to 
the  Bureau  of  Land  Management,  (630), 
Administrative  Record,  Room  401  LS, 
1849  C  Street,  NW,  Washington,  DC 
20240.  You  may  also  hand  deliver 
comments  to  Bureau  of  Land 
Management,  Room  401,  1620  L  Street, 
NW,  Washington,  DC  20036.  To  file 
comments  electronically,  send  your 
comments  via  Internet  to 
WOComment@hlm.gov.  Please  include 
"ATTN:  1004-0109"  and  your  name 
and  return  address  in  your  Internet 
message.  BLM  will  make  comments 
available  for  public  review  in  Room  401, 
1620  L  Street,  NW,  Washington,  DC 
during  regular  business  hours  (7:45  a.m. 
to  4:15  p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Howell,  Budget  Group,  (202)  452-7721 
(Commercial  or  FTS).  Persons  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339,  24  hours  a  day,  7  days  a 
week,  to  contact  Mr.  Howell  about  the 
information  collection. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.12(a),  BLM 
is  required  to  provide  60-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  contained  in 
43  CFR  1880  to  soUcit  comments  on  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriated 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  BLM  will  receive  and 
analyze  any  comments  sent  in  response 
to  this  notice  and  include  them  in  its 
request  for  approval  from  the  Office  of 
Management  and  Budget  imder  (44 
U.S.C.  3501  et  seq.). 

BLM  makes  payments  in  lieu  of  taxes 
to  units  of  local  governments  for  certain 
Federal  lands  within  their  boundaries 
through  authority  provided  by  the  PILT 
Act  of  October  20,  1976  (90  Stat.  2662, 
31  U.S.C.  6901-6907).  The 
implementing  regulations  located  at  43 
CFR  Subpart  1881— Payments  in  Lieu  of 
Taxes.  The  Governor  of  each  State  or  his 
agent  must  furnish  BLM  with  a  listing 
of  payments  made  to  local  governments 
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by  the  State  i  )n  behalf  of  the  Federal 
Government  under  1 1  revenue-sharing 
laws  specified  at  (31  U.S.C.  6903(a)(1)). 
BLM  provide  s  the  States  with  a  printout 
matrix  desigi  led  to  facilitate  recording 
the  requestec  information.  Each 
printout  lists  each  qualifying  unit  of 
local  govemi  lent  down  the  left  hand 
side  of  the  pi  ge  along  with  the  unit  of 
local  government  code  used  by  the 
Census  Bureau.  Across  the  top  of  the 
printout  are  columns  which  indicate 
each  of  the  mvenue  Acts.  BLM  uses  the 
information  )rovided  by  the  States  to 
compute  the  PILT  payments  to  local 
governments  within  the  State. 

Based  on  I  LM's  experience  in 
administerin  5  PILT,  BLM  estimates  each 
State's  reportng  burden  for  this 
information  collection  to  average  20 
hours.  The  «  spondents  already 
maintain  this  information  for  their  own 
record-keepii  ig  purposes  and  need  only 
transfer  it  to  he  matrix  described  above. 
The  estimate  includes  time  for  research, 
time  to  transcribe  and  audit  the  data, 
and  time  to  f  repare  the  PILT 
submission. '  The  respondents  are  offices 
designated  b;  r  the  Governor  of  each 
State,  usuall]  the  Treasurer's  office.  The 
fi^uency  of  response  is  once  annually, 
reporting  on  the  previous  fiscal  year's 
revenues.  Tha  number  of  responses  per 
year  is  50.  Tl  e  estimated  total  annual 
burden  on  the  States  collectively  is 
about  1.000  hours. 

All  responses  to  this  notice  will  be 
siunmarized  Bind  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  a  ma  iter  of  public  record. 

Dated:  ]anua  ry  3,  2000. 
Carole  Smith, 

Bureau  of  Lam  'Management.  Information 

Clearance  Offi  :er. 

[FR  Doc.  00-l(  07  Filed  1-21-00;  8:45  am) 

BftlMOCOOE  43IO-«4-M 


DEPARTMEIjrr  OF  THE  INTERIOR 
Bureau  of  Land  Managemant 

[NM-930-00-1020-PH] 

Availability  of  Proposed  Statewide 
Resource  Management  Plan 
Amendment/Flnal  Environmental 
Impact  Statement,  of  Land  Use  Plans 
In  New  Mexl^  for  Implementation  of 
New  Mexico  Standards  for  Public  Land 
Healtti  and  Quideilnes  for  Livestock 
Grazing  Mariagement 

agency:  Bureau  of  Land  Management, 
New  Mexico  State  Office. 
ACTION:  Notice  of  Availability. 


SUMMARY:  Tlie  Bureau  of  Land 
Management  (BLM)  announces  the 


availability  of  the  Proposed  Statewide 
Resoiorce  Management  Plan 
Amendment/Final  Environmental 
Impact  Statement,  of  Land  Use  Plans  in 
New  Mexico  for  Implementation  of  New 
Mexico  Standards  for  Public  Land 
Health  and  Guidelines  for  Livestock 
Grazing  Management. 

The  Proposed  Statewide  Resource 
Management  Plan 

Amendment/Final  Environmental 
Impact  Statement  addresses  the  effects 
of  adopting  statewide  standards  for 
public  land  health  and  guidelines  for 
livestock  grazing  on  BLM  administered 
lands  in  New  Mexico.  When  adopted 
the  standards  and  guidelines  would  be 
incorporated  into  eight  BLM  land  use 
plans  that  cover  approximately  13.5 
million  acres  of  BLM-administered  land. 
This  action  is  proposed  in  accordance 
with  revised  regulations  for  livestock 
grazing  on  BLM-administered  lands  (43 
CFR  4100). 

The  Proposed  Plan  is  the  New  Mexico 
Resource  Advisory  Council  (RAC) 
Alternative.  The  RAC  modified  the 
alternative  based  on  public  comment  on 
the  Draft,  and  to  make  the  alternative 
more  in  concert  with  the  regulations  (43 
CFR  §  4180).  All  parts  of  the  Proposed 
Plan  may  be  protested.  Only  those 
persons  or  organizations  who 
participated  in  the  planning  amendment 
and  analysis  process  may  protest  issues 
previously  raised  in  the  Draft. 

ADDRESSES:  Protests  must  be  sent  to  the 
Director  (WC)-210),  Bureau  of  Land 
Management,  Attn.:  Brenda  Williams, 
1849  C  Street,  NW,  Washington.  DC 
20240.  Also  send  a  Carbon  Copy  to  the    < 
Office  of  the  Lieutenant  Governor,  State 
Capitol,  Santa  Fe,  New  Mexico  87505 — 
Attention  Cecilia  Abeyta.  Protests  must 
be  postmarked  on  or  before  February  28, 
2000.  The  protest  must  include  the 
following  information:  (1)  Name, 
mailing  address,  telephone  number,  and 
interest  of  the  person  filing  the  protest; 
(2)  a  statement  of  the  issue  or  issues 
being  protested:  (3)  a  statement  of  the 
parts  or  part  being  protested;  (4)  a  copy 
of  all  documents  addressing  the  issue  or 
issues  that  were  submitted  during  the 
planning  amendment  process  by  the 
protesting  party  or  an  indication  of  the 
date  the  issue  or  issues  were  discussed 
for  the  records;  and  (5)  a  concise 
statement  explaining  why  the  BLM  New 
Mexico  State  Director's  decision  is 
wrong.  For  those  who  do  not  want  to 
protest  the  Proposed  Plan  but  wish  to 
comment  on  the  Proposed  Plan,  they 
may  do  so.  All  comments  received  will 
be  considered  in  preparation  of  the 
Record  of  Decision.  Comments  must 
also  be  postmarked  on  or  before 


February  28,  2000  and  sent  to:  BLM— 
S&G  Comment,  NM931.  P.O.  Box  27115, 
Santa  Fe,  NM  87502-0115.  At  the  end 
of  the  30-day  protest  period,  and 
following  resolution  of  any  protests,  a 
Record  of  Decision  will  be  published 
and  the  Resource  Management  Plans 
updated  to  reflect  the  Resource 
Management  Plan  Amendment  changes. 
Single  copies  of  the  Proposed  Statewise 
Resource  Management  Plan 
Amendment/Final  Environmental 
Impact  Statement  can  be  obtained  by 
writing  or  calling  J.W.  Whitney  the  BLM 
Project  Team  Leader.  A  limited  number 
of  copies  of  the  Proposed  Statewide 
Resource  Management  Plan 
Amendment/Final  Environmental 
Impact  Statement  are  available  at  BLM 
Field  Offices  in  Farmington,  Taos, 
Albuquerque,  Socorro,  Las  Cruces, 
Roswell,  Carlsbad  and  at  the  BLM  State 
Office  in  Santa  Fe,  NM. 

FOR  FURTHER  INFORMATION  CONTACT:  J.W. 
Whitney,  BLM  Project  Leader,  BLM, 
New  Mexico  State  Office,  P.O.  Box 
27115,  Santa  Fe,  NM  87502-7115; 
telephone  505-438-7438. 
SUPPLEMENTARY  INFORMATION:  Four 
alternatives  are  considered  in  detail  in 
the  Proposed  Statewide  Resource 
Management  Plan  Amendment/Final 
Environmental  Impact  Statement.  The 
Four  alternatives  include:  No  Action 
Alternative  (continuation  of  current 
management),  RAC  Alternative 
(Proposed  Plan),  County  Alternative, 
and  Fallback  Alternative. 

The  RAC  Alternative  (Proposed  Plan) 
has  four  Standards  which  include:  an 
Upland  Standard,  a  Biotic  Standard,  a 
Riparian  Standard,  and  a  Sustainable 
Communities  and  Human  Dimension 
Standard. 

Dated:  January  14,  2000. 
M.J.  Chavez, 
State  Director. 

[FR  Doc.  00-1593  Filed  1-21-00;  8:45  am] 
BILUNG  CODE  4310-f»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-930-131(M)1];  [NMNM  101077] 

New  Mexico:  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97—451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  NMNM  101077  for 
lands  in  Eddy  County,  New  Mexico,  was 
timely  filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
from  September  1, 1999,  the  date  of 
termination. 
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No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre 
or  fraction  thereof  and  16%  percent, 
respectively.  The  lessee  has  paid  the 
required  $500  administrative  fee  and 
has  reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice.  The  Lessee  has  met  all 
the  requirements  for  reinstatement  of 
the  lease  as  set  out  in  Sections  31(d)  and 
(e)  of  the  Mineral  Leasing  Act  of  1920 
(30  U.S.C.  188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  September  1, 1999, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

For  further  information  contact: 
Lovu-des  B.  Ortiz,  BLM,  New  Mexico 
State  Office,  (505)  438-7586. 

Dated:  December  29,  1999. 
Lourdes  B.  Ortiz, 

Land  Law  Examiner. 

[FR  Doc.  00-1606  Filed  1-21-O0;  8:45  am) 

BILLING  CODE  4310-fB-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-O20-1310-00] 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTION:  Notice  of  Intent  for  Planning 

Analyses. 

SUMMARY:  The  Jackson  Field  Office, 
Eastern  States,  will  prepare  Planning 
Analyses  (PA)  for  consideration  of 
leasing  six  scattered  tracts  of  Federal 
mineral  estate  for  oil  and  gas 
exploration  and  development.  The  PAs 
will  be  prepared  in  concert  with 
Environmented  Analyses  (EA). 

This  notice  is  issued  pursuant  to  Title 
40  Code  of  Federal  Regulations  (CFR) 
1501.7  and  Title  43  CFR  1610.2(c).  The 
planning  effort  will  follow  the 
procedures  set  forth  in  43  CFR  Part 
1600. 

The  public  is  invited  to  participate  in 
this  planning  process,  beginning  with 
the  identification  of  planning  issues  and 
criteria. 

DATES:  Comments  relating  to  the 
identification  of  planning  issues  and 
criteria  will  be  accepted  for  thirty  days 
from  the  date  of  this  publication. 
ADDRESSES:  Send  comments  to  Bureau 
of  Land  Management,  Jackson  Field 
Office,  411  Briarwood  Drive,  Suite  404, 
Jackson,  Mississippi  39206. 


FOR  FURTHER  INFORMATION  CONTACT: 
Quazi  T.  Islam,  Physical  Scientist, 
Jackson  Field  Office,  (601)  977-5400. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
has  responsibility  to  consider 
applications  to  lease  Federal  mineral 
estate  for  oil  and  gas  exploration  and 
development.  An  interdisciplinary  team 
will  be  used  in  the  preparation  of  the 
PA/EAs.  Preliminary  issues,  subject  to 
change  as  a  result  of  public  input,  are 
(1)  potential  impacts  of  oil  and  gas 
exploration  and  development  on  the 
siu-face  resources  and  (2)  consideration 
of  restrictions  on  lease  rights  to  protect 
surface  resources. 

Due  to  the  scattered  nature  of  the  six 
tracts  proposed  for  leasing,  a  separate 
analysis  will  be  prepared  for  each  tract. 

Tract  locations,  along  with  acreages, 
are  listed  below. 

Alabama,  Tuscaloosa  County,  Huntsville 

Meridian 

T  18  S,  R  8  W,  Section  7;  T  18  S,  R  9  W, 
Sections  11  and  12;  200.94  acres. 

Louisiana,  Concordia  Parish,  5th  Principal 
Meridian 

T  5  N,  R  9  E,  Sections  66  and  67;  112.80 
acres. 

Mississippi,  Lamar  County,  St.  Stephens 
Meridian 

T  2  N,  R  16  W,  Sections  11, 12, 13,  and 
14;  1,470.0  acres. 

Mississippi,  Covington  County,  St.  Stephens 
Meridian 

T  8  N,  R  14  W,  Section  4;  40.0  acres. 

Mississippi,  Covington  County,  St.  Stephens 
Meridian 

T  6  N,  R  54  W,  Sections  8  and  17;  70.0 
acres. 

Virginia,  Dickenson  County 

Tract  No.  550G,  Parcel  A-3.  200.61  acres. 

Due  to  the  limited  scope  of  this  PA/ 
EA  process,  public  meetings  are  not 
scheduled. 

Bruce  E.  Dawson, 

Field  Manager,  Jackson  Field  Office. 

[FR  Doc.  00-1605  Filed  1-21-00;  8.45  am] 

BILLING  CODE  4310-OS-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(CO-930-1430-ET;  COC-28531,  COC- 
17321) 

Public  Land  Order  No.  7428; 
Revocation  and  Partial  Revocation  o1^ 
Two  Executive  Orders  Which  Created 
Public  Water  Reserves;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  revokes  one 
Executive  order  in  its  entirety  and 
partially  revokes  another  Executive 
order  insofar  as  they  affect  491  acres  of 
public  lands  withdrawn  for  the  Bureau 
of  Land  Management's  Public  Water 
Reserve  No.  139  and  Public  Water 
Reserve  No.  107.  This  action  will  open 
these  lands  to  surface  entry  imder  the 
public  land  laws  and  to 
nonmetalliferous  location  and  entry 
under  the  United  States  mining  laws. 
This  action  is  consistent  with  the 
Northeast  Resource  Area  Management 
Plan.  The  lands  have  been  and  will 
remain  open  to  mineral  leasing  and  to 
metalliferous  mining. 
EFFECTIVE  DATE:  February  23,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215,  303-239- 
3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
(1994),  it  is  ordered  as  follows: 

1.  Executive  Order  No.  5593,  dated 
April  4,  1931,  which  established  Public 
Water  Reserve  No.  139,  is  hereby 
revoked  in  its  entirety: 

Sixth  Principal  Meridian      ^ 

T.  4  N.,  R.  61  W., 

Sec.  5,  SVzNW'A. 

The  area  described  contains'  80  acres  in  * 
Weld  County. 

2.  The  Executive  Order  dated  April  17, 
1926,  which  established  Public  Water 
Reserve  No.  107,  is  hereby  revoked  insofar  as 
it  affects  the  following  described  lands: 

Sixth  Principal  Meridian 

T.  5N.,R.  60W., 

Sec.  27,  SWV4NEV4 
T.  4  N.,  R.  62  W., 

Sec.  12,SEV4SEV4. 
T.  3N.,R.  71  W.. 

Sec.  10,  lot  4. 
T.  1  N.,  R.  72  W.. 

Sec.  6,  lot  112.  and  lots  117  to  122, 
inclusive. 
T.  7  S..  R.  70  W., 

Sec.  20,  SWV4SEV4. 
T.  3  S.,  R.  72  W., 

Sec.  17.  lots  52,  53.  and  54. 
T.  3  S..  R.  73  W., 

Sec.  1,  NWV4NEV4.  NWV4SWV4.  and 
EV2SWV4; 

Sec.  2.  EV2NEV4; 

Sec.  11.  NfEV4NWV4  and  SWV4SWV4. 

The  areas  described  aggregate  411  acres  in 
Boulder.  Weld.  Gilpin,  and  Jefferson 
bounties. 

2.  At  9:00  a.m.  on  February  23,  2000. 
the  lands  described  in  Paragraphs  1  and 
2  will  be  opened  to  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
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existing  withi  irawals,  other  segregations 
of  record,  anc  the  requirements  of 
applicable  la\^.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
February  23,  1000,  shall  be  considered 
as  simultanec  usly  filed  at  that  time. 
Those  receive  d  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  At  9:00  a  m.  on  February  23.  2000. 
the  lands  des(  iribed  in  Paragraphs  1  and 
2  will  be  opei  ed  to  nonmetalliferous 
location  and  (  ntry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  right: ,  the  provisions  of  existing 
withdrawals,  ather  segregations  of 
record,  and  the  requirements  of 
applicable  lav^  Appropriation  of  any  of 
the  lands  des(  xibed  in  this  order  to 
nonmetallifer  }us  mining  under  the 
general  minin  g  laws  prior  to  the  date 
and  time  of  re  storation  is  unauthorized. 
Any  such  atte  mpted  appropriation, 
including  atte  mpted  adverse  possession 
under  30  U.S.::.  38  (1994).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  es  ablish  a  location  and  to 
initiate  a  righ  of  possession  are 
governed  by  S  tate  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  betw  een  rival  locators  over 
possessory  rif  hts  since  Congress  has 
provided  for :  uch  determinations  in 
local  courts. 

Dated:  Januai  Ml.  2000. 
John  Berry, 
Assistant  Secre  ary 
|FR  Doc.  00-16)8 
HUMQ  CODE  431  KIB-f> 


of  the  Interior. 
Filed  1-21-00:  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Laid  Management 

[NV-930-4210-05;  N-61840] 

Notice  of  Reany  Action:  Lease/ 
Conveyance  ^r  Recreation  and  Public 
Purposes 

AGENCY:  Burei  lu  of  Land  Management. 
ACTION:  Recre;  ition  and  Public  Piu-pose 
Lease/conveyince. 


b<  en  I 


SUMMARY:  The 
public  land  in 
Nevada  has 
suitable  for 
recreational 
the  provision! 
Public  Purpo 
U.S.C.  869  et 
Vegas  proposes 
Public  Park. 


O' 


SBS  , 


following  described 
Las  Vegas.  Clark  County, 
examined  and  found 
le^se/conveyance  for 
public  purposes  under 
of  the  Recreation  and 
Act.  as  amended  (43 
>eq.).  The  City  of  Las 
to  use  the  land  for  a 


Mount  Diablo  >jleridian,  Nevada 

T.  19  S.,  R.  60  1 
Sec.  21,NEVj 

Containing  4i 


.SE 


acres. 


The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
Planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1 .  An  easement  40  feet  in  vddth  along 
the  North  boundary.  30  feet  in  width 
along  the  South  boundary,  30  feet  in 
width  along  the  West  boundary,  and  40 
feet  in  width  along  the  East  boundary  in 
favor  of  the  City  of  Las  Vegas  for  roads, 
public  utilities  and  flood  control 
purposes. 

2.  Those  rights  for  public  utility 
purposes  which  have  been  granted  to 
Nevada  Power  Company  by  Permit  No. 
N-38447  under  the  Act  of  October  26, 
1976  (FLPMA). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Biu-eau  of  Land 
Management.  Las  Vegas  Field  Office, 
4765  W.  Vegas  Drive,  Las  Vegas, 
Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Piu-poses  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  parties  may  submit  conmients 
regarding  the  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  the  Field  Manager,  Las  Vegas 
Field  Office,  Las  Vegas,  Nevada  89108. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  Public 
Park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 


and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  Public  Park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  lands  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 

Dated:  January  7,  2000. 

Rex  Wells, 

Assistant  Field  Manager,  Division  of  Lands, 
Las  Vegas,  NV. 

IFR  Doc.  00-1611  Filed  1-21-00:  8:45  am] 
BILUNG  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-015-1610-OG] 

AGENCY:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  of  the 

Record  of  Decision  (ROD)  for  the 

Owyhee  Resource  Management  Plan 

and  Final  Environmental  Impact 

Statement  (RMP/EIS). 

SUMMARY:  Pursuant  to  section  202  of  the 
Federal  Land  Policy  and  Management 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act,  the  Bureau  of 
Land  Management  (BLM)  has  issued  a 
Record  of  Decision  (ROD)  for  the 
Proposed  Owyhee  Resource 
Management  Plan  (RMP)  and  Final 
Environmental  Impact  Statement  (EIS). 
The  ROD  documents  approval  of  BLM's 
plan  to  manage  the  public  lands  within 
the  Owyhee  Resource  Area  during  the 
next  15  to  20  years  and  beyond.  The 
Owyhee  RMP  establishes  direction  for 
management  on  about  1.3  million  acres 
of  BLM  administered  public  lands  in  the 
Owyhee  Resource  Area  in  southwest 
Idaho.  The  Owyhee  RMP  is  the  same  as 
the  Proposed  Owyhee  Resource 
Management  Plan  (Alternative  E) 
published  in  July  1999. 
EFFECTIVE  DATE:  The  Owyhee  Resource 
Management  Plan  is  effective  December 
30,  1999.  Implementation  of  the 
Owyhee  RMP  will  begin  immediately. 
Some  RMP  decisions  require  immediate 
action  while  other  decisions  are 
identified  Tor  implementation  during 
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the  life  of  the  RMP.  Some  decisions  will 
require  action  only  when  an  activity  is 
initiated. 

ADDRESSES:  Copies  of  the  Record  of 
Decision  are  available  at  the  BLM, 
Lower  Snake  River  District  Office,  3948 
Development  Avenue,  Boise,  ID  83705. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daryl  Albiston,  Field  Manager;  or  Fred 
Minckler,  Team  Leader  at  telephone 
(208)  384-3300. 

SUPPLEMENTARY  INFORMATION:  The 
Owyhee  Resource  Area  includes 
1,320,032  acres  of  BLM  administered 
public  lands  in  western  Owyhee 
County,  Idaho.  The  Owyhee  RMP  is  a 
general  land  use  plan  that  establishes 
guidance  for  managing  a  broad  spectrum 
of  land  uses  and  allocations  and 
contains  resource  objectives,  land  use 
allocations,  management  actions  and 
direction  needed  to  achieve  program 
and  multiple  use  goals.  The  Owyhee 
RMP  replaces  the  BLM's  land 
management  guidance  for  the  Owyhee 
Resource  Area  contained  in  the  Owyhee 
Management  Plan  (MFP)  which  was 
approved  in  1981.  The  record  of 
decision  documents  selection  of 
Alternative  E  (the  Proposed  Owyhee 
RMP)  as  presented  in  the  Proposed 
Owyhee  Resource  Management  Plan 
and  Final  Enviroiunental  Impact 
Statement  issued  July  1999,  with 
associated  Appendices,  Tables  and 
Maps,  as  the  approved  Owyhee  RMP. 

The  following  are  the  major 
components  of  the  approved  RMP: 

Manage  land  uses  and  activities  to 
ensvue  properly  functioning  watershed 
conditions. 

Manage  vegetation  to  achieve  healthy 
rangelands 

Meet  State  of  Idaho  water  quality 
standards. 

Provide  habitat  for  special  status 
plants  and  animals  and  habitat  for  a 
high  diversity  of  wildlife. 

Provide  habitat  for  a  wild  horse  herd 
appropriate  management  level  of  192 
wild  horses. 

Provide  for  a  sustained  level  of 
livestock  use.  Initially  allocate  135,116 
livestock  AUMs. 

Manage  livestock  grazing  activities  so 
goals  for  rangeland  health  are  achieved. 

Use  fire  as  a  management  tool  to 
improve  rangeland  health. 

Manage  Douglas-fir  communities  to 
emphasize  forest  health. 

Recommend  and  manage  nine  river 
segments  (163  miles)  as  suitable  for 
designation  as  Wild  and  Scenic  Rivers. 
Sixty  (60)  miles  of  eligible  river 
segments  were  determined  to  be  non- 
suitable  and  are  released  from  further 
Wild  and  Scenic  River  consideration. 


Designate  13  areas  totaling  167,372 
acres  as  Areas  of  Critical  Environmental 
Concern  (ACECs). 

Continue  management  of  298,630 
acres  as  Wilderness  Study  Areas 
(WSAs).  195,980  acres  were  previously 
recommended  to  Congress  as  suitable 
for  Wilderness  designation. 

Designate  off-highway  motorized 
vehicle  (OHMV)  use  as  "Open"  on  192 
acres,  "Limited"  on  1,217,805  acres  and 
"Closed"  on  101,994  acres. 

Identify  325,000  acres  potentially 
available  for  disposed,  subject  to  further 
review. 

Dated:  January  3.  2000. 
Howard  Hedrick, 

Associate  District  Manager. 

[FR  Doc.  00-1609  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  431&-GG-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ID-933-1430-ET;  IDI-33168] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  the  Interior,  Bureau  of  Land 
Management  proposes  to  withdraw 
19.09  acres  of  public  land  in  Cassia 
Coimty  for  the  protection  of  the  Bin-ley 
Administrative  Site.  This  notice  closes 
the  land  up  to  2  years  from  settlement, 
sale,  location  or  entry,  under  all  of  the 
general  land  laws,  including  the  mining 
laws,  but  not  from  leasing  under  the 
mineral  leasing  laws,  subject  to  valid 
existing  rights. 

DATES:  Comments  and  requests  for  a 
meeting  should  be  sent  on  or  before 
February  23,  2000. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Idaho 
State  Director,  BLM,  Idaho  State  Office, 
1387  S.  Viimell  Way,  Boise,  ID  83709. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Simmons,  BLM,  Idaho  State 
Office,  1387  S.  Vinnell  Way,  Boise,  ID 
83709, 208-373-3867. 
SUPPLEMENTARY  INFORMATION:  On 
December  1, 1999,  a  petition  was 
approved  allowing  the  Biu-eau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land: 

Boise  Meridian 

A  parcel  of  land  lying  in  the  EV2SWV4  of 
Section  32,  Township  10  South.  Range  23 
East,  Boise  Meridian,  the  said  parcel  being 


more  particularly  described  as  follows: 
Beginning  at  a  point  1500.4  feet  north  and 
33.0  feet  west  of  the  quarter  section  comer 
common  to  Section  32.  Township  10  South. 
Range  23  East  and  Section  5,  Township  11 
South,  Range  23  East,  Boise  Meridian:  said 
point  being  on  the  west  right-of-way  line  of 
State  Highway  No.  27;  thence  N.  0°22'03''  E. 
along  the  highway  right-of-way  a  distance  of 
515.12  feet:  thence  N.  89°27'57'  W.  a 
distance  1184.19  feet  to  the  centerline  of  the 
U.S.R.S.  "H"  Canal;  thence  S.  35°17'24'  W. 
along  the  canal  centerline  a  distance  of  80.64 
feet;  thence  S.  21°20'41"  W.  along  the  canal 
centerline  a  distance  of  89.13  feet;  thence  S. 
1 1°08'55"  W.  along  the  canal  centerline  a 
distance  of  221.23  feet  to  the  west  quarter 
section  boundary  of  said  section  23;  thence 
S.  0°18'27''  E.  along  the  quarter  section 
boundary  501.81  feet;  thence  S.89°26'03'  E. 
a  distance  of  496.15  feet;  thence  N.  0°36'56' 
E.  a  distance  of  355.45  feet;  thence 
S.89°21'29''  E.  a  distance  of  800  feet  to  the 
point  of  beginning. 

The  area  described  aggregates  19.09  acres, 
more  or  less,  in  Cassia  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  Burley 
Administrative  Site. 

For  a  period  of  90  days  frt)m  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Idaho  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  nereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  ofieing  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Idaho  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  2  years  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  the  land  will  be  segregated  as 
specified  above  unless  the  application  is 
denied  or  canceled  or  the  withdrawal  is 
approved  prior  to  this  date.  The 
temporary  uses  which  may  be  permitted 
during  this  segregative  period  are  all  • 
uses  other  than  settlement,  sale, 
location,  or  entry,  under  the  general 
land  laws,  including  the  mining  laws. 

Jiminie  Buxton, 

Branch  Chief  for  Lands  and  Minerals. 
[FR  Doc.  00-1610  Filed  1-21-00:  8:45  am] 
BILLING  CODE  4310-GG-f> 
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DEPARTMEN  T  OF  THE  INTERIOR 
National  Park  Service 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nomination  s  for  the  following 
properties  beii  ig  considered  for  listing 
in  the  Nationa  I  Register  were  received 
by  the  Nations  1  Park  Service  before 
January  15,  20 DO.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  con  ceming  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  t  le  National  Register, 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washiagton.  DC  20240.  Written 
comments  sho  uld  be  submitted  by 
February  8,  20JOO. 

Carol  D.  Shull, 

Keeper  of  the  Ndfional  Register. 

ARKANSAS 


Pulaski  Count  y: 
510  Cedar 


GEORGIA 

Barrow  Count ! 
and  Cemete  y 
324.  Winder 

Fulton  Count] 
District.  Jet 
and  Ashby 

McDuffie 
District.  Jet 
Georgia  RR 
Thomson, 

Pierce  County 
Central  Ave 


Omer  Christian  Church 

.Jet.  ofGA316andGA 

00000074 

Washington  Park  Historic 
of  Martin  Luther  King,  Jr.  Dr. 

.,  Atlanta,  00000071 
Couhty:  Boneville  Historic 
of  Boneville  Rd.  and  the 
approx.  5  mi.  SE  of 
Bioneviile,  00000072 

Blackshear  Depot,  200  S. 
,  Blackshear,  00000070 


LOUISIANA 

Winn  Parish: 
W  of  jet  of 
Atlanta.  00(100073 

MASSACHUSE'  TS 


'hillips  School,  Approx.  V2 
Ua  421  and  Harrisburg  Rd., 


Franklin  Coui^y 

Bardwell's 

R.,  Conway, 
Norfolk  CounIX' 

Factory,  7  P 
Worcester  Coi  nty 

Barton  Rd 

00000077 


MICHIGAN 


Wayne  Count] 
Canal  Bridgi 
Michigan 
Waterway 

Jefferson 
Drive— Sil 
(Highway 
Jefferson 
over  Silver 
00000080 

Lilley  Road- 
Bridges  of 
over  Lower 
00000078 

Waltz  Road—: 
(Highway 
Waltz  Rd. 
Township. 


k:: 


Bri 


Brewer.  Adrian.  Studio, 
,  Little  Rock,  00000069 


:  Bardwell's  Ferry  Bridge, 
I'erry  Rd.  over  the  Deerfield 
00000076 

Bent,  G.H.,  Company 
easant  St..  Milton,  00000075 
Bartlett's  Bridge,  Clara 
dver  the  French  R.,  Oxford, 


Gibraltar  Road — Waterway 
(Highway  Bridges  of 
i-^S)  Gibraltar  Rd.  over 
C  inal,  Gibraltar.  00000082 
Aver  ue — Hiirnn  River  and  Harbin 
v(  T  Creek  Canal  Bridges 
Bi  idges  of  Michigan  MPS) 
Av  B.  over  Huron  R.;  Harbin  Dr. 
Creek  Canal,  Brownstone, 


ower  Rouge  River,  (Highway 
ichigan  MPS)  Lilley  Rd. 
^ouge  R.,  Canton  Township, 


1  luron  River  Bridge, 
idges  of  Michigan  MPS) 
olrer  Huron  R.,  Huron 
(0000081 


West  Jefferson  Avenue — Rouge  River 
Bridge,  (Highway  Bridges  of  Michigan 
MPS)  W.  Jefferson  Ave.  over  Rouge  R., 
River  Rouge,  00000079 

MISSOURI 

Barry  County:  Wheaton  Missouri  and 

North  Arkansas  Railroad  Depot,  Jet.  of 

Main  and  Barnett  Sts.,  Wheaton, 

00000085 
Cole  County:  Jefferson  Female  Seminary, 

■416  and  420  E.  State  St.,  Jefferson, 

00000087 
Madison  County:  Frederiektown  Missouri 

Pacific  Railroad  Depot,  406  Villar  St.. 

Frederiektown,  00000088 
St.  Louis  Independent  city:  1907  Dorris 

Motor  Car  Company  Building,  4063- 

4065  Forest  Park  Ave.,  St.  Louis, 

00000084 
Security  Building,  319  N.  Fourth  St..  01/ 

10/2000,  St.  Louis.  00000083 
Sullivan  County:  Green  City  Presbyterian 

Church,  One  East  St.,  Green  City, 

00000086 

NEW  YORK 

Livingston  County:  Union  Block,  38-42 

State  St.,  Nunda,  00000092 
Oneida  County:  Holland  Patent  Railroad 

Station,  Park  Ave.,  Holland  Patent, 

00000089 
Miller — Wheeler  House,  1423  Genesee  St., 

Utica,  00000093 
Saratoga  County:  Crescent  Methodist 

Episcopal  Church,  Crescent,  Crescent, 

00000091 
Grooms  Tavern  Complex,  Sugar  Hill  Rd.  at 

Grooms  Rd.,  Grooms  Comers,  00000094 
Tompkins  County:  Newfield  Covered 

Bridge,  Covered  Bridge  St.,  Newfield, 

00000095 
Ulster  County:  South  Gilboa  Railroad 

Station,  Bailey  Spur  Rd.,  South  Gilboa, 

00000090 

OHIO 

Cuyahoga  County:  Shore  High  School,  291 
E.  22nd  St..  Euclid,  00000097 

Ottawa  County:  Port  Clinton,  Adams  St., 
Po.t  Clinton,  00000096 

SOUTH  DAKOTA 

Minnehaha  County:  South  Dakota  Dept.  of 
Trans.  Bridge  No.  50-195-104,  (Historic 
Bridges  in  South  Dakota  MPS)  Local  Rd. 
over  the  Big  Sioux  R..  Sverdrup 
Township,  00000098 

A  Request  for  Removal  has  been  made  for 
the  following  Resource: 

ALASKA 

Yukon-Koyukuk  Burough:  Taylor,  James, 
Cabins  (Yukon  River  Lifeways  TR)  Right 
bank  of  the  Yukon  opposite  Fourth  of 
July  Creek  Eagle.  87001203 

[FR  Doc.  00-1630  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTIMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Bay-Oelta  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Bay-Delta  Advisory 
Council  (BDAC)  will  meet  on  February 
17,  2000  to  discuss  the  CALFED 
Preferred  Alternative,  Water  Use 
Efficiency,  and  CALFED 
Implementation,  including  the 
Ecosystem  Restoration  Program.  This 
meeting  is  open  to  the  public.  Interested 
persons  may  make  oral  statements  to  the 
BDAC  or  may  file  written  statements  for 
consideration. 

DATE:  The  Bay-Delta  Advisory  Council 
will  meet  in  Sacramento  from  8:30  a.m. 
to  5:00  p.m.  on  Thursday,  February  17, 
2000  in  the  Auditorium  of  the 
Sacramento  Association  of  Realtors. 
ADDRESSES:  The  Bay-Delta  Advisory 
Council  will  meet  at  the  Sacramento 
Association  of  Realtors'  Auditoriiun  at 
2003  Howe  Avenue,  Sacramento  CA 
95825,  (916)  922-8294. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugenia  Laychak,  CALFED  Bay-Delta 
Program,  at  (916)  654-^214.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 


Federal  Register / Vol.  65,  No.  15 /Monday,  January  24,  200(r/Notices 


3737 


CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  imder  the  policy 
direction  of  CALFED.  The  Program  is 
exploring  and  developing  a  long-term 
solution  for  a  cooperative  planning 
process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  Cedifomia's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long-term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
imder  the  Federal  Advisory  Committee 
Act  (FACA)  as  the  Bay-Delta  Advisory 
Council  (BDAC)  to  advise  CALFED  on 
the  program  mission,  problems  to  be 
addressed,  and  objectives  for  the 
Program.  BDAC  provides  a  fonun  to 
help  ensure  public  participation,  and 
will  review  reports  and  other  materials 
prepared  by  CALFED  staff.  BDAC  has 
established  a  subcommittee  called  the 
Ecosystem  Roundtable  to  provide  input 
on  annual  workplans  to  implement 
ecosystem  restoration  projects  and 
programs. 

Minutes  of  the  meeting  will  be 
maintained  by  the  program.  Suite  1155, 
1416  Ninth  Street,  Sacramento,  CA 
95814,  and  will  be  available  for  public 
inspection  during  regular  business 
hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  January  18,  2000. 
Lester  A.  Snow, 

Regional  Director,  Mid-Pacific  Region. 
[PR  Doc.  00-1594  Filed  1-21-00;  8:45am] 

BILUNG  CODE  4310-94-M 


INTERNATIONAL  TRADE 
COMMISSION 

Investigations  Nos.  731-TA-539-C,  E 
and  F  (Review);  Uranium  From  Russia, 
Ukraine  and  Uzbekistan 

AGENCY:  United  States  IntematioUcil 
Trade  Commission. 
ACTION:  Scheduling  of  full  five-year 
reviews  concerning  the  antidumping 
duty  order"  on  uranium  from  Ukraine 
and  the  suspended  investigations  on 
uranium  from  Russia  and  Uzbekistan. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  full  reviews 
pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C. 
§  1675(c)(5))  (the  Act)  to  determine 
whether  revocation  of  the  antidumping 
duty  order  on  uranium  fi-om  Ukraine 


and  the  termination  of  the  suspended 
investigations  on  uranium  from  Russia 
and  Uzbekistan  would  be  likely  to  lead 
to  continuation  or  recurrence  of  material 
injiuy.  For  further  information 
concerning  the  conduct  of  these  reviews 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201 ,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599.  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  January  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reavis  (202-205-3185),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
Vkrww.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  4,  1999,  the 
Commission  determined  that  responses 
to  its  notice  of  institution  of  the  subject 
five-year  reviews  were  such  that  full 
reviews  piu'suant  to  section  751(c)(5)  of 
the  Act  should  proceed  (64  FR  62691, 
November  17,  1999).  A  record  of  the 
Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

Participation  in  the  reviews  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  these  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  by  45  days  after 
publication  of  this  notice.  A  party  that 
filed  a  notice  of  appearance  following  . 
publication  of  the  Commission's  notice 
of  institution  of  the  reviews  need  not 


file  an  additional  notice  of  appearance. 
The  Secretary  will  maintain  a  public 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
reviews. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — ^Pursuant  to 
section  207.7(a)  of  the  Commission's 
ndes,  the  Secretary  will  make  BPI 
gathered  in  these  reviews  available  to 
authorized  applicants  imder  the  APO 
issued  in  the  reviews,  provided  that  the 
application  is  made  by  45  days  after 
pubUcation  of  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C. 
§  1677(9),  who  are  parties  to  the 
reviews.  A  party  granted  access  to  BPI 
following  publication  of  the 
Commission's  notice  of  institution  of 
the  reviews  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report. — The  prehearing  staff 
report  in  the  reviews  will  be  placed  in 
the  nonpublic  record  on  May  8,  2000, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.64  of 
the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  review 
beginning  at  9:30  a.m.  on  May  25,  2000, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  May  15,  2000. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  19,  2000, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  207.24. 
and  207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — Each  party  to 
the  reviews  may  submit  a  prehearing 
brief  to  the  Commission.  Prehearing 
briefs  must  conform  with  the  provisions 
of  section  207.65  of  the  Commission's 
rules;  the  deadline  for  filing  is  May  17, 
2000.  Parties  may  also  file  written 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
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in  section  201  .24  of  the  Commission's 
rules,  and  poi  thearing  briefs,  which 
must  confom  with  the  provisions  of 
section  207.6  '  of  the  Commission's 
rules.  The  dei  idline  for  filing 
posthearing  h riefs  is  June  5,  2000; 
witness  testimony  must  be  filed  no  later 
than  three  da  rs  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  ap  learance  as  a  party  to  the 
review  may  si  ibmit  a  written  statement 
of  informatioi  i  pertinent  to  the  subject  of 
the  review  on  or  before  June  5,  2000.  On 
June  28,  2000  the  Commission  will 
make  available  to  parties  all  information 
on  which  the; '  have  not  had  an 
opportunity  ti  >  comment.  Parties  may 
submit  final  comments  on  this 
information  o  n  or  before  June  30,  2000, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwii  e  comply  with  section 
207.68  of  the  Commission's  rules.  All 
written  subm  ssions  must  conform  with 
the  provision:!  of  section  201.8  of  the 
Commission';  rules;  any  submissions 
that  contain  I  PI  must  also  conform  with 
thetequiremf  nts  of  sections  201.6, 
207.3,  and  20  '.7  of  the  Commission's 
rules.  The  Coi  nmission's  rules  do  not 
authorize  filii  g  of  submissions  with  the 
Secretary  by  f  icsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  t  le  Commission's  rules, 
each  documei  t  filed  by  a  party  to  the 
reviews  must  ae  served  on  all  other 
parties  to  the  reviews  (as  identified  by 
either  the  pub  lie  or  BPI  service  list),  and 


a  certificate  o 


document  for 
of  service. 


Authority:  Tliese 
conducted  und^r 
Tariff  Act  of 
pursuant  to  sec  ion 
Commission's 


^tF 


service  must  be  timely 


filed.  The  Sec  retary  will  not  accept  a 


filing  without  a  certificate 


reviews  are  being 
authority  of  title  VII  of  the 
;  this  notice  is  published 

207.62  of  the 
riiles. 


e  Commission. 
14,  2000. 


By  order  of  I 
Issued:  JanuaK 
Donna  R.  Koeh|ike, 

Secretary. 

[FR  Doc.  00-16b6  Filed  1-21-00;  8:45  ami 

BILUNG  CODE  702  >-02-P 


DEPARTMEN  T  OF  JUSTICE 

Notice  of  Lociging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Res^nse 
Compensation  and  Liabiiity  Act  and 
the  Soiid  Waste  Disposai  Act 


Notice  is 
consent  decre  e 
United  State^v 
Inc.,  Civil 


hereby  given  that  a  proposed 
in  the  action  entitled 
.  Ambroid  Company, 
Action  No.  97-11377-JLT, 


was  lodged  on  January  13,  2000,  with 
the  United  States  District  Court  for  the 
District  of  Massachusetts.  The  proposed 
consent  decree  resolves  the  claims  of 
the  United  States  against  J.  Frank 
Strauss  and  Robert  M.  Kuzara  in  a 
complaint  filed  against  these  parties, 
and  several  others,  pursuant  to  Section 
107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  §9607.  In  the 
complaint,  which  was  filed  on  June  17, 
1997,  the  United  States  sought  the 
recovery  of  past  unreimbursed  response 
costs  incurred  by  the  United  States  in 
connection  with  a  drum  removal  action 
performed  at  the  Yankee  Chemical 
Superfund  Site,  located  at  600  West 
Water  Street,  in  Taunton,  Massachusetts 
(the  "Site").  The  settlement  also 
resolves  the  claims  of  the  United  States 
against  Bank  Hapoalim,  B.M.,  a  third- 
party  defendant  in  the  action.  Pursuant 
to  the  proposed  settlement,  the  Settling 
Defendants  will  reimburse  the  EPA 
Hazardous  Substance  Superfund  in  the 
amount  of  $50,000.  The  United  States 
has  provided  a  covenant  not  to  sue 
under  Sections  106  and  107  of  CERCLA, 
42  U.S.C.  §§  9606  and  9607,  as  well  as 
pursuant  to  Section  7003  of  the  Solid 
Waste  Disposal  Act,  42  U.S.C.  §6973, 
with  respect  to  the  site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fi'om  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Any  comments  should 
be  addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Amoroid 
Company,  Inc.,  DOJ  Ref.  Niunber  90- 
11-3-1747.  Commenters  may  request  an 
opportimity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  the  Solid  Waste 
Disposal  Act,  42  U.S.C.  §  6973(d). 

The  proposed  consent  decree  may  be 
examined  at  EPA  Region  1 ,  located  at 
One  Congress  Street,  Suite  1100,  Boston, 
MA  02114  (contact  Peter  DeCambre, 
617-918-1890).  A  copy  of  the  proposed 
consent  decree  may  be  obtained  by  mail 
from  the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  D.C.  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amoiuit  of 


$7.25  (25  cents  per  page  reproduction 
costs). 

Joel  M.  Gross, 

Section  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  00-1645  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Oil  Pollution  Act  of 
1990 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  the  action  entitled 
United  States  v.  Amity  Products 
Carriers,  Inc.,  Civil  Action  No.  00-11-    * 
P-H,  was  lodged  on  January  7,  2000, 
with  the  United  States  District  Court  for 
the  District  of  Maine.  The  proposed 
consent  decree  resolves  the  claims  of 
the  United  States  under  Section 
1002(b)(2)(A)  of  the  Oil  Pollution  Act  of 
1990  ("OPA"),  33  U.S.C.  §  2702(b)(2)(A), 
against  Amity  Products  Carriers,  Inc. 
("Settling  Defendant"),  in  connection 
with  the  oil  spill  that  occurred,  on 
September  27,  1996,  as  a  result  of  the 
collision  of  the  Tank  Vessel  Julie  N  with 
the  Million  Dollar  Bridge  spaiming  the 
Fore  River  fi'om  Portland  to  South 
Portland,  Maine,  which  resulted  in  the 
discharge  of  oil  into  the  Fore  River.  The 
proposed  consent  decree  also  resolves 
the  claims  of  the  United  States  against 
Maritime  Overseas  Corporation,  OSG 
Ship  Management,  Inc.,  as  well  as  the 
officers,  directors,  and  employees  of 
those  companies,  as  well  as  of  the 
Settling  Defendant,  to  the  extent  that 
their  liability  arises  from  actions  taken 
in  their  official  capacities  as  officers, 
directors,  and  employees  of  these 
corporations.  The  proposed  settlement 
resolves  the  claims  filed  in  a  complaint 
on  January  7,  2000.  The  complaint 
alleges,  piu-suant  to  Section 
1002(b)(2)(A)  of  OPA,  33  U.S.C. 
§  2702(b)(2)(A),  that  Settling  Defendant, 
the  owner  of  the  Julie  N  at  the  time  of 
the  spill,  is  liable  for  damages  for  injury 
to,  destruction  of,  loss  of,  or  loss  of  use 
of,  natiu-al  resources,  including  the 
reasonable  costs  of  assessing  the 
damage.  The  proposed  consent  decree 
also  resolves  the  claims  of  the>State  of 
Maine  set  forth  in  a  similar  complaint 
filed  on  January  7,  2000.  See  State  of 
Maine  v.  Amity  Products  Carriers,  Inc., 
Civil  Action  No.  00-12-P-H. 

Pursuant  to  the  proposed  consent 
decree,  the  Settling  Defendant  will  make 
a  payment  of  $1  million  to  the  Julie  N 
Oil  Spill  Restoration  Account,  which 
shall  be  used  by  Federal  and  State 
natural  resource  trustees  to  plan. 
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implement  or  oversee  restoration  of  the 
natural  resources  injured  by  the  Julie  N 
spill  in  accordance  with  the  Restoration 
Plan  attached  as  Appendix  B  to  the 
proposed  consent  decree.  Pursuant  to  ._ 
the  Restoration  Plan,  the  Trustees  will 
use  the  funds  to  implement  and  oversee 
three  restoration  projects:  a  project 
intended  to  reduce  the  discharge  of  oil 
and  grease  from  the  streets  of  Portland 
into  the  Fore  River,  a  project  that  will 
enhance  a  portion  of  the  Scarborough 
Marsh,  and  a  project  that  will  involve 
the  construction  of  a  one-mile  segment 
of  a  larger  trail  system  in  Portland.  The 
Settling  Defendant  has  already  paid  the 
trustees  their  costs  of  assessment, 
including  $410,000  to  the  National 
Oceanic  and  Atmospheric 
Administration,  $53,057.09  to  U.S. 
Department  of  the  Interior,  and 
$24,531.79  to  the  State  of  Maine. 

The  Settling  Defendant  has  agreed  not 
to  file  claims  against  the  United  States 
in  connection  with  the  Julie  N  spill,  but 
has  reserved  the  right  to  submit  claims 
for  removal  costs  or  damages  with  the 
Oil  Spill  Liability  Trust  Fund  under 
Section  1013  of  OPA,  33  U.S.C.  §2713, 
to  the  extent  permitted  by  Section  1008 
ofOPA,  33  U.S.C.  §2708. 

The  Department  of  Justice  will 
receive,  for  a  period  of  forty-five  (45) 
days  from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree,  including  comments 
concerning  the  Restoration  Plan 
attached  as  Appendix  B  to  the  proposed 
consent  decree.  Any  comments  should 
be  addressed  to  Lois  J.  Schiffer, 
Assistant  Attorney  General,  U.S. 
Department  of  Justice,  Envirormient  and 
Natural  Resource  Division,  P.O.  Box 
7611,  Washington,  D.C.  20044. 
Conunents  should  state  "Attention:  Don 
Frankel"  and  refer  to  United  States  v. 
Amity  Products  Carriers,  Inc.,  DOJ  Ref. 
Number  90-5-1-1-4390. 

The  proposed  consent  decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney's  Office  for  the  District 
of  Maine,  East  Tower,  Sixth  Floor,  One 
Hundred  Middle  Street  Plaza,  Portland, 
ME  04101  (contact  David  Collins,  207- 
780-3257).  A  copy  of  the  proposed 
consent  decree  may  be  obtained  by  mail 
from  the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  D.C.  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 


$18.00  (25  cents  per  page  reproduction 
costs). 

Bruce  Gelber,  — 

Deputy  Section  Chief,  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
(FR  Doc.  00-1612  Filed  1-21-00;  8:45am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE      ' 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

Notice  is  hereby  given  that  on  January 
6,  2000,  the  United  States  lodged  a 
proposed  Consent  Decree  with  the 
District  Court  for  the  Western  District  of 
Wisconsin,  in  United  States  v.  Didion 
Milling  Company,  Inc.,  Case  No.  99-C- 
261-C  (W.D.  Wis.),  under  Section  113(b) 
of  the  Clean  Air  Act,  42  U.S.C. 
§  7413(b).  The  proposed  Consent  Decree 
resolves  certain  claims  of  the  United 
States  against  Didion  Milling,  Inc., 
relating  to  its  grain  transfer  facility  that 
was  located  at  St.  Feriole  Island  in 
Prairie  du  Chien,  Wisconsin.  Under  the 
proposed  Consent  Decree  Didion  will 
pay  the  United  States  a  $107,500  civil 
penalty. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  United 
States  Department  of  Justice,  P.O.  Box 
7611,  Ben  Franklin  Station,  Washington, 
D.C.  20044-7611,  and  should  refer  to 
United  States  v.  Didion  Milling 
Company,  Inc.,  Case  No.  99-C-261-C 
(W.D.  Wis.),  90-5-2-1-2219/1.  The 
proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Wisconsin,  660  W.  Washington  Ave., 
Suite  200,  Madison,  Wisconsin  and  the 
Region  V  Office  of  the  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by 
overnight  mail  addressed  to  the 
Department  of  Justice  Consent  Decree 
Libfary,  13th  Floor,  1425  New  York 
Avenue,  NW,  Washington,  DC  20005,  or 
by  regular  mail  addressed  to  the 
Department  of  Justice  Consent  Decree 
Library,  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044.  In 
requesting  a  copy,  please  enclose  a 
check  for  reproduction  costs  (at  25  cents 
per  page)  in  the  amount  of  $3.75  for  the 


Decree,  payable  to  the  Consent  Decree 
Library. 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-1613  Filed  1-21-O0  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Consistent  with  Departmental  policy, 
28  C.F.R.  §  50.7,  notice  is  hereby  given 
that  a  proposed  Consent  Decree  in 
United  States  v.  Robert  Odabashian,  et 
al.  was  lodged  with  the  United  States 
District  Court  for  the  Western  district  of 
Tennessee  on  December  17,  1999  (95- 
2361  G/Bre).  The  United  States  filed  a 
First  Amended  Complaint  pursuant  to 
Section  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"),  as  amended,  against  five 
defendants,  including  Chevron 
Chemical  Company,  LLC  ("Chevron"). 
The  First  Amended  Complaint  alleges 
that  the  defendants  are  liable  imder 
Section  107  of  CERCLA  for  costs 
incurred  by  the  United  States 
Environmental  Protection  Agency 
during  a  cleanup  of  the  Pulvair 
Corporation  Superfund  Site  in 
Millington,  Tennessee.  The  proposed 
Consent  Decree  settles  the  liability  of 
Chevron.  Under  the  Consent  Decree, 
Chevron  agrees  to  reimburse  the  United 
States'in  the  amoxmt  of  $100,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  P.O.  Box  7611, 
Washington,  D.C.  20044;  and  refer  to 
United  States  v.  Robert  Odabashian,  et 
al.,  DOJ  Ref.  #90-11-3-1474. 

The  proposed  settlement  agreement 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Suite  410,  200 
Jefferson  Avenue,  Memphis,  TN  38103, 
and  at  the  office  of  the  Environmental 
Protection  Agency,  Region  4,  61  Forsyth 
Street,  S.W.,  Atlanta,  GA  30303.  A  copy 
of  the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Department  of  Justice  Consent  Decree 
Library,  P.O.  Box  7611,  Washington, 
D.C.  20044.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $4.25  (25  cents 
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per  page  n 
the  Consent 


eprciduction  costs),  payable  to 
Dpcree  Library. 


Walker  Smith, 

Deputy  Chief, 


El 


vironmental  Enforcement 
Section,  Envirokment  and  Natural  Resources 
Division. 
(FR  Doc.  00-1644  Filed  1-21-00;  8:45am| 

MIXING  CODE  441 


DEPARTMEN  f  OF  JUSTICE 

Federal  Bureau  of  Prisons 

Notice  of  Document  Availability  and 
Issuance  of  a  Negative  Declaration  and 
Finding  of  Noi  Significant  Impact  for 
the  Water  and  Sewer  Extension  Project 
To  Serve  the  United  States  Penitentiary 
at  the  Castle  ^irport  and  Aviation 
Development  Center,  Merced  County, 
California 

AGENCY:  Fedeial  Bureau  of  Prisons, 
Department  ol  Justice/City  of  Atwater 
SUMMARY:  Not  ce  Is  Hereby  Given 
regarding  the  ;  ivailability  of  a  Joint 
Initial  Study/!  invironmental  Assessment 
(IS/EA)  for  pu  ilic  review  at  the  City  of 
Atwater  Planr  ing  Department,  located 
at  750  Bellevii  e  Road,  Atwater, 
California  953Q1,  in  conformance  with 
the  California  Environmental  Quality 
Act  (CEQA).  The  IS/EA  is  also  available 
through  the  Fdderal  Bureau  of  Prisons, 
500  First  Stre«t  NW,  Washington  DC 
20534  in  conformance  with  the  National 
Environmenta  >  Policy  Act  (NEPA). 

A  Negative  Declaration,  filed  by  the 
Planning  Depirtment  in  conformance 
with  CEQA,  along  with  the  Joint  IS/EA 
may  be  reviewed  at  the  City  during 
normal  business  hours  (8:00  AM  to  5:00 
PM)  for  a  30  d  ay  review  period 
commencing  qn  January  20,  2000. 

The  proposed  project  will  extend 
mimicipal  wai  er  and  sewer  services 
from  the  City  i  )f  Atwater  to  the  United 
States  Peniten  tiary  at  the  Castle  Airport 
and  Aviation  1  Development  Center. 
Given  that  the  proposed  project  involves 
federal,  state  and  local  agencies,  a  joint 
CEQA/NEPA  ( invironmental  document 
has  been  prep  u"ed. 

All  interest*  d  parties  should  review 
the  document  and  provide  written 
comments  to  t  tie  City  of  Atwater 
Planning  Department  (Attention:  Mo 
Khatami,  Planning  and  Redevelopment 
Director)  no  Is  ter  than  February  22, 
2000.  A  separi  ite  Planning  Commission 
public  hearinj  notice  will  be  issued  by 
the  City  to  pre  vide  an  opportunity  for 
interested  par  ies  to  give  oral  comments. 

Questions  c  jnceming  the  action  can 
also  be  answe:ed  by:  David  J.  Dorworth, 
SstChief,  Site  selection  and 
Environmental  Review  Branch,  Federal 
Bureau  of  Prii)ns,  320  First  Street,  NW, 


Washington,  DC  20534,  Telephone  (202) 
514-6470,  Telefacsimile  (202)  616- 
6024,  ddorworth@BOP.gov. 

Dated:  January  18,  2000. 
David  J.  Dorworth, 

Chief,  Site  Selection  and  Environmental 

Review  Branch. 

[FR  Doc.  00-1617  Filed  1-21-00;  8:45  am] 

BILLING  CODE  4410-05-U 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health 
(MACOSH);  Request  for  Nominations 

AGENCY:  Occupational  Safety  and  Health 
Administration,  (OSHA),  Labor. 

ACTION:  Request  for  nominations  for 
persons  to  serve  on  MACOSH. 

summary:  OSHA  intends  to  renew  the 
charter  of  the  Maritime  Advisory 
Committee  for  Occupational  Safety  and 
Health  (MACOSH).  MACOSH  advises 
the  Secretary  of  Labor  on  matters 
relating  to  occupational  safety  and 
health  programs,  policies,  and  standards 
for  the  maritime  industries  of  the  United 
States.  The  Committee  will  consist  of  15 
members  and  will  include  a  cross- 
section  of  individuals  who  represent  the 
following  interests:  employers, 
employees;  Federal  and  State  safety  and 
health  organizations;  professional 
organizations  specializing  in 
occupational  safety  and  health;  and 
national  standards  setting  groups. 
OSHA  invites  persons  interested  in 
serving  on  MACOSH  to  submit  their 
names  in  nomination  for  committee 
membership. 

DATE:  Nominations  for  MACOSH 
membership  should  be  postmarked  by 
March  6,  2000. 

ADDRESSES:  Nominations  for  MACOSH 
membership  should  be  sent  to:  Chappell 
Pierce,  Office  of  Maritime  Standards, 
Room  N-3609,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chappell  Pierce,  Acting  Director,  Office 
of  Maritime  Standards,  U.S.  Department 
of  Labor,  Occupational  Safety  and 
Health  Administration,  Room  N-3609, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210;  Telephone: 
(202) 693-2255. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

On  October  18,  1999,  OSHA 
aimounced  its  intention  to  request  that 
MACOSH  be  rechartered  for  another 
two  years.  MACOSH  was  established  to 
advise  the  Secretary  on  various  issues 
pertaining  to  providing  safe  and 
hecJthful  employment  in  the  maritime 
industries,  which  include  shipyard  and 
longshoring  activities.  The  Secretary 
consults  with  MACOSH  on  rulemaking 
issues  affecting  the  industry,  and  has 
sought  the  committee's  advice  on  other 
issues  including  streamlining  regulatory 
efforts  and  improving  training  and 
outreach  programs.  In  addition, 
MACOSH  recommends  enforcement 
initiatives  that  will  help  improve  the 
working  conditions  and  the  safety  and 
health  of  men  and  women  working  in 
the  maritime  industry. 

II.  Nominations 

OSHA  is  seeking  men  and  women 
with  an  interest  in  the  safety  and  health 
of  workers  in  the  maritime  industry  for 
membership  on  MACOSH.  Interested 
persons  may  submit  their  own  name  or 
the  name  of  another  whom  they  believe 
to  be  interested  in  and  qualified  to  serve 
on  MACOSH.  The  Agency  is  looking  for 
nominees  to  represent  the  following 
interests  or  categories:  Employees, 
Employers,  State  or  Federal  Safety  and 
Health  Organizations,  and  Professional 
Organizations  or  National  Standards- 
Setting  Groups. 

OSHA  seeks  a  broad-based  and 
diverse  membership  for  MACOSH. 
Nominations  of  women  and  minorities 
are  encouraged.  Nominations  of  new 
members  or  re-nominations  of  former  or 
current  members  will  be  accepted  in  all 
categories  of  membership.  Interested 
persons  may  nominate  themselves  or 
may  be  nominated  by  organizations 
from  one  of  the  categories  listed  above. 
Nominations  should  include  the  name 
and  address  of  the  candidate.  Each 
nomination  should  include  a  summary 
of  the  candidate's  training  or  experience 
relating  to  safety  and  health  in  the 
maritime  industry  and  the  interest  the 
candidate  represents.  In  addition  to 
listing  the  candidate's  qualifications  to 
serve  on  the  committee,  each 
nomination  should  state  that  the  person 
consents  to  the  nomination  and 
acknowledges  the  responsil^lities  of 
serving  on  MACOSH. 

m.  Authority 

This  document  was  prepared  under 
the  direction  of  Charles  N.  Jeffiress, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  Washington,  DC 
20210,  piu-suant  to  sections  6(b)  and 
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7(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  655,  656), 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  and  29  CFR  Part  1912. 

Signed  at  Washington,  DC  this  18th  day  of 
January  2000. 

Charles  N.  Jeffress,  <• 

Assistant  Secretary  of  Labor. 
[FR  Doc.  00-1643  Filed  1-21-00;  8:45  am] 
BILUNG  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  information 
Coliection  Request  Submitted  for 
Public  Comment  and 
Recommendations;  Notice  of  Special 
Enrollment  Rights,  Health  Insurance 
Portability  for  Group  Health  Plans; 
Correction 

AGENCY:  Pension  and  Welfeire  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Correction. 

SUMMARY:  In  notice  document  99-33599 
beginning  on  page  72696  in  the  issue  of 
Tuesday,  December  28, 1999,  make  the 
following  correction: 

On  page  72697  in  the  first  column  in 
the  second  paragraph,  the  submission 
date  for  written  comments  was  on  or 
before  January  27,  2000.  It  should  be 
changed  to  read  on  or  before  February 
28,  2000. 

Dated:  January  19,  2000. 
Gerald  B.  Lindrew, 

Deputy  Director,  Office  of  Policy  and  Research 
Pension  and  Welfare  Benefits  Administration. 
[FR  Doc.  00-1637  Filed  1-21-00;  8:45&m] 
BILUNG  CODE  4S10-29-M 


DEPARTMENT  OF  UVBOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  Information 
Collection;  Comment  Request; 
Prohibited  Transaction  Class 
Exemption  78-6 

action:  Notice. 

summary:  The  Department  of  Labor 
(Department),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biuden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  vdtih  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  3506(c)(2)(A)). 


This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  luiderstood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
provisions  of  Prohibited  Transaction 
Class  Exemption  78-6.  A  copy  of  the 
Information  Collection  Request  (ICR) 
may  be  obtained  by  contacting  the  office 
listed  in  the  addresses  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
addresses  section  below  on  or  before 
March  24,  2000. 

ADDRESSES:  Gerald  B.  Lindrew,  Office  of 
Pohcy  and  Research,  U.S.  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW,  Room  N-5647, 
Washington,  D.C.  20210.  Telephone: 
(202)  219--1782;  Fax:  (202)  219-4745. 
These  are  not  toll-free  niunbers. 
SUPPLEMENTARY  INFORMATION: 

L^Background 

Prohibited  Transaction  Class 
Exemption  78-6  allows  a  multiple 
employer  welfare  benefit  plan 
maintained  for  the  piupose  of  providing 
apprenticeship  or  other  training 
programs  (apprenticeship  plan)  to  (1) 
purchase  personal  property  and  (2)  lease 
personal  property  or  real  property  (other 
than  office  space  as  described  in  section 
408(b)(2)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA)) 
from  an  employer  who  makes 
contributions  to  an  apprenticeship  plan 
(contributing  employer),  from  a  wholly- 
owned  subsidiary  of  a  contributing 
employer,  or  from  an  employee 
organization  any  of  whose  members' 
work  results  in  contributions  being 
made  to  the  apprenticeship  plan.  In  the 
absence  of  this  exemption,  sections 
406(a)(1)  (A).  (C)  and  (D)  of  ERISA 
might  prohibit  part  or  all  of  these 
transactions. 

n.  Desired  Focus  of  Comments 

The  Department  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciu'acy  of  the 
agency's  estimate  of  .the  binden  of  the 
proposed  collection  of  information, 


including  the  vahdity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  binden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

m.  Current  Action 

This  existing  information  collection 
shoidd  be  continued  because  without 
this  exemption,  apprenticeship  plans 
would  have  difficulty  operating  in 
accordance  with  the  pxuposes  for  which 
they  were  established.  For  the 
Department  to  grant  an  exemption, 
however,  it  is  required  by  the  provisions 
of  section  408(a)  of  ERISA  to  ensure  the 
participants  and  beneficiaries  are 
protected.  It,  therefore,  included  certain 
conditions  and  required  that  records  be 
kept  for  six  years  from  the  date  of  the 
transaction  so  that  the  Department, 
contributing  employers  and  their 
employees,  the  sponsoring  employee 
organization,  and  plan  participants  can 
determine  whether  these  conditions 
have  been  met.  Without  such  records, 
the  Department  and  other  interested 
parties  would  be  imable  to  enforce  the 
terms  of  the  exemption  and  ensure  user 
compliance. 

Type  of  Review:  Extension  of  a 
currently  approved  collection  of 
information. 

Agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor 

Titles:  Prohibited  Transaction  Class 
Exemption  78-6 

OMB  Number:  1210-0080 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions 

Estimated  Total  Burden  Hours:  417 

Respondents:  1,000 

Frequency  of  Response:  On  occasion. 

Responses:  5,000. 

Annual  hour  burden:  5  minutes. 

Total  Burden  Cost  (Operating  and 
Maintenance):  $0.00. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Dated:  January  19,  2000. 
Gerald  B.  Lindrew, 

Deputy  Director,  Office  of  Policy  and  Research 
Pension  and  Welfare  Benefits  Administration. 
[FR  Doc.  00-1638  Filed  1-21-00;  8:45  am) 

BOUNG  CODE  4S10-29-M 
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NATIONAL  F(  lUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Institute  of  MMseum  and  Library 
Services        I 

Notice;  Natioi  lal  Leadership  Grant  for 
Libraries 

summary:  The  Institute  of  Museum  and 
Library  Services  has  prepared  a  report 
regarding  two  funding  categories  for  its 
National  Lead  irship  Grant  for  Libraries: 
education  and  training,  and  research 
and  demonstn  ition.  The  full  text  of  the 
report  can  be  1  aund  on  the  IMLS  web 
site  at  http://v\  ww.imls.gov/grants/ 

library/lib nl  ^l.asp^adv  or  received  by 

contacting  the  Institute  at  the  address 
below. 

The  Instituti  f  of  Museiun  and  Library 
Services'  Nati(  inal  Leadership  Grants  for 
libraries  are  designed  to  support  leading 
edge  activities  in  the  field  of  library  and 
information  science.  In  1999,  IMLS 
awarded  over  BlO  million  in  awards  for 
model  project!  in  education  and 
training,  resea'ch  and  demonstration 
and  the  preser  iration  and  archiving  of 
digital  media.  These  grants  also  help  to 
build  digital  li  jrary  resources  and  to 
promote  coop*  ration  between  libraries 
and  museums,  The  Institute  is  the  only 
federal  agency  that  administers  grants 
specifically  taigeted  for  libraries,  library 
education  and  library  research. 

IMLS  places  a  high  priority  on 
developing  on  joing  and  open 
communication  with  the  constituents  it 
serves.  Dialog!  e  is  essential  to  assuring 
that  policy  an(  grant  making  procedures 
are  developed  in  concert  with  the  needs 
of  the  library  community.  To  further 
this  dialogue  I  vlLS  held  a  series  of 
meetings  in  IS  99  in  Washington,  DC, 
with  library  le  iders  to  exchange  ideas 
about  priorities  for  the  education  and 
training,  and  r  jsearch  and  development 
grant  categorif  s  of  National  Leadership 
Grants.  The  m  tetings  were  designed  to 
promote  discussion  among  library 
leaders  to  help  ensure  that  funding 
priorities  addr  3ss  current  problems  and 
provide  leader  ship  for  future  needs. 

IMLS  is  an  i  idependent  Federal 
grantmaking  a  ;ency  that  fosters 
leadership,  ini  lovation,  and  a  lifetime  of 
learning  by  su  iporting  the  nation's 
8,000  museuir  s  and  122,000  libraries. 
Created  by  the  Museum  and  Library 
Services  Act  o  '  1996,  P.L.  104-208, 
IMLS  has  an  a  inual  budget  of  $190 
million.  For  m  ore  information  about 
IMLS  contact:  Institute  of  Museum  and 
Library  Servic  ;s,  1100  Pennsylvania 
Avenue.  NW,  Washington,  DC  20506, 
(202)  606-853  ),  or  http://www.imls.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  anc  questions  received  by 


March  17,  2000  will  be  most  useful.  All 
interested  parties  should  respond  to: 
Barbara  Holton,  Office  of  Library 
Services,  Institute  of  Museum  and 
Library  Services,  1100  Pennsylvania 
Avenue,  Washington,  DC  20506, 
bholton@imIs.gov. 

Mamie  Bittner, 

Director,  Public  and  Legislative  Affairs, 
Institute  of  Museum  and  Ubrary  Services. 
[FR  Doc.  00-1588  Filed  1-21-00;  8:45  am) 

BILUNG  CODE  7036-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  National 

Science  Foundation,  National  Science 

Board. 

DATE  AND  TIME:  February  2,  2000:  9:00 

a.m.-5:30  p.m..  Open  Session;  February 

3,  2000:  8:30  a.m.-12:15  p.m..  Open 

Session. 

place:  The  Arnold  &  Mabel  Beckman 

Center,  100  Academy  Drive,  Irvine, 

California  92612. 

STATUS:  This  meeting  will  be  open  to 

the  public. 

MATTERS  TO  BE  CONSIDERED: 

Wednesday,  February  2 

— Open  Session  Minutes,  November 

1999 
— Closed  Session  Items  for  March  2000 
— Chair's  Report 
— Director's  Report 
— NSF  Strategic  Plan 
— NSB  Report:  Environmental  Science  & 

Engineering  for  the  21st  Century 
— Committee  on  Communication  & 

Outreach  Interim  Report 
— NSB  Symposium:  Communicating 

Science  &  Technology  In  the  Public 

Interest 

Thursday,  February  3 

— NSB  Symposium:  Communicating 
Science  &  Technology  In  the  Public 
Interest,  continued 

Marta  Cehelsky,  « 

Executive  Officer^ 

[FR  Doc.  00-1750  Filed  1-20-00;  3:37  pm) 

BILLING  CODE  755S-01-M 


POSTAL  SERVICE 

Establishment  of  Permanent  Nonletter- 
Size  Business  Reply  Mall 
Classification  and  Fees;  Changes  in 
Domestic  Classification  and  Fees 

agency:  Postal  Service. 

ACTION:  Notice  of  implementation  of 

changes  to  the  Domestic  Mail 


Classification  Schedule  and 
accompanying  fee  changes. 

SUMMARY:  This  notice  sets  forth  the 
changes  to  Domestic  Mail  Classification 
Schedule  (DMCS)  §  931  and  the 
accompanying  Fee  Schedule  931 
changes  to  be  implemented  as  a  result 
of  the  November  1,  1999,  Decision  of  the 
Governors  of  the  United  States  Postal 
Service  on  the  Recommended  Decision 
of  the  Postal  Rate  Commission  on 
Establishment  of  Permanent 
Classification  and  Fees  For  Weight- 
Averaged  Nonletter-Size  Business  Reply 
Mail,  Docket  No.  MC99-2. 
EFFECTIVE  DATE:  February  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Tidwell,  (202)  268-2998. 
SUPPLEMENTARY  INFORMATION:  On  March 
10, 1999,  pursuant  to  its  authority  under 
39  U.S.C.  3621  et  seq.,  the  Postal  Service 
filed  with  the  Postal  Rate  Commission 
(PRC)  a  request  for  a  recommended 
decision  on  the  establishment  of  a 
permanent  classification  and  fees  for 
weight-averaged  nonletter-size  Business 
Reply  Mail.  The  PRC  designated  the 
filing  as  Docket  No.  MC99-2.  On  March 
19,  1999,  the  PRC  published  a  notice  of 
the  filing,  with  a  description  of  the 
Postal  Service's  proposals,  in  the 
Federal  Register  (64  FR  13613-13617). 

On  July  14,  1999,  pursuant  to  its 
authority  under  39  U.S.C.  3624,  the  PRC 
issued  to  the  Governors  of  the  Postal 
Service  its  recommended  decision  on 
the  Postal  Service's  request.  The  PRC 
recommended  the  establishment  of  the 
permanent  weight  averaging 
classification  and  fees  which  were 
requested  by  the  Postal  Service  and 
ratified  by  the  Docket  No.  MC99-2 
parties  in  a  Stipulation  and  Agreement. 

Pursuant  to  39  U.S.C.  3625,  the 
Governors  of  the  United  States  Postal 
Service  acted  on  the  PRC's  Docket  No. 
MC99-2  recommendations  on 
November  1,  1999.  The  Governors 
determined  to  approve  those 
recommendations.  A  copy  of  the 
attachment  to  that  decision,  setting  forth 
the  Docket  No.  MC99-2  classification 
and  fee  changes  approved  by  the 
Governors,  is  set  forth  below. 

Also  on  November  1, 1999,  the  Board 
of  Governors  of  the  Postal  Service, 
piu-suant  to  their  authority  under  39 
U.S.C.  3625(f),  determined  to  make  the 
Docket  No.  MC99-2  classification  and 
fee  changes  approved  by  the  Governors 
effective  at  12:01  a.m.  on  February  6, 
2000  (Resolution  No.  99-12). 

In  accordance  with  the 
aforementioned  Decision  of  the 
Governors  and  Resolution  No.  99-12, 
the  Postal  Service  hereby  gives  notice 
that  the  classification  and  fee  changes 
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set  forth  below  will  become  effective  at       effective  at  that  time,  as  noted  elsewhere    Recommended  Decision  of  the  Postal  Rate 
12:01  a.m.  on  February  6,  2000. 
Implementing  regulations  also  become 


in  this  issue. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(Attachment  to  the  Decision  of  the  Governors 

of  the  United  States  Postal  Service  on  the 


Commission  on  the  Establishment  of 
Permanent  Classification  and  Fees  for 
Weight-Averaged  Nonletter-Size  Business 
Reply  Mail,  Docket  Ncf  MC99-2) 

BILUNG  CODE  7710-12-U 


CHANGES  IN  THE  DOMESTIC  MAIL  CLASSIFICATION  SCHEDULE. 

0 

The  following  material  represents  changes  to  Domestic  Mail  Classification 
Schedule  (DMCS)  §  931  and  Fee  Schedule  931  which  were  approved  by  the 
Govemors  of  the  United  States  Postal  Service  in  response  to  the  Postal  Rate 
Commission's  Recommended  Decision  in  Docket  No.  MC99-2.    Additions  are 
underlined;  deletions  are  stricken  through. 

Domestic  Mail  Classification  Schedule  §  931-  Business  Reply  Mail 

931      BUSINESS  REPLY  MAIL 

931.1  Definitions 

931 .1 1  Business  reply  mail  is  a  service  whereby  business  reply  cards,  envelopes, 
cartons  and  labels  may  be  distributed  by  or  for  a  business  reply  distributor 
for  use  by  mailers  for  sending  First-Class  Mail  without  prepayment  of 
postage  to  an  address  chosen  by  the  distributor.  A  distributor  is  the  holder 
of  a  business  reply  license. 

931 .12  A  business  reply  mail  piece  is  nonletter-size  for  purposes  of  this  section  if 
it  meets  addressing  and  other  preparation  requirements,  but  does  not 
meet  the  machinability  requirements  specified  by  the  Postal  Service  for 
mechanized  or  automated  letter  sortation. 

This  provision  expires  February  29,  2000,  or  upon  implementation  of 
permanent  fees  for  nonletter-size  business  reply  mail,  whichever  comes 

Cent 

iirsi. 


931.2  Description  of  Service 

931.21  The  distributor  guarantees  payment  on  delivery  of  postage  and  fees  for  all 

returned  business  reply  mail.  Any  distributor  of  business  reply  cards, 
envelopes,  cartons  and  labels  under  any  one  license  for  return  to  several 
addresses  guarantees  to  pay  postage  and  fees  on  any  returns  refused  by 
any  such  addressee. 

931.3  Requirements  of  the  Mailer 


931 .31  Business  reply  cards,  envelopes,  cartons  and  labels  must  be 

preaddressed  and  bear  business  reply  markings. 
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931.32 


931.4 

931.41 

931.42 


I'ees 


931.43 


931.5 


934:6- 


931.61 


931.62 


931. 7f 
931.7^1 

931.7^2 
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Handwriting,  typewriting  or  handstamping  are  not  acceptable  methods  of 
preaddressing  or  marking  business  reply  cards,  envelopes,  cartons,  or 
labels. 


The  fees  for  business  reply  mail  are  set  forth  in  Fee  Schedule  931 . 

To  qualify  as  an  active  business  reply  mail  advance  deposit  trust  account, 
the  account  must  be  used  solely  for  business  reply  mail  and  contain 
sufficient  postage  and  fees  due  for  returned  business  reply  mail. 

An  accounting  fee  as  set  forth  in  Fee  Schedule  931  must  be  paid  each 
year  for  each  advance  deposit  business  reply  account  at  each  facility 
where  the  mail  is  to  be  returned. 


[RCOERVEID] 


Experimental  Nonletter-Size  Weight  Averaging  Fees 


[REGCRVED] 

A  nonletter-size  weight  averaging  monthly  fee  as  set  forth  in  Fee 
Schedule  931  must  be  paid  each  month  during  which  the  distributor's 
weight  averaging  account  is  active. 

This  fee  applies  to  the  (no  more  than  10)  advance  deposit  account 
holders  which  are  sclocted  by  the  Postal  Service  to  participate  in  the 
weight  averaging  nonletter-size  business  reply  mail  experiment. 

This  provision  expires  February  20.  2000,  or  upon  implementation  of 
permanent  fees  for  nonletter-size  business  reply  mail,  whichever  comco 
*"- — ^ 

III  51. 

Authorizations  and  Licenses 

In  order  to  distribute  business  reply  cards,  envelopes,  cartons  or  labels, 
the  distributor  must  obtain  a  license  or  licenses  from  the  Postal  Service 
and  pay  the  appropriate  fee  as  set  forth  in  Fee  Schedule  931 . 

Except  as  provided  in  section  931 .763.  the  license  to  distribute  business 
reply  cards,  envelopes,  cartons,  or  labels  must  be  obtained  at  each  office 
from  which  the  mail  is  offered  for  delivery. 


931 .763  If  the  business  reply  mail  is  to  be  distributed  from  a  central  office  to  be 
returned  to  branches  or  dealers  in  other  cities,  one  license  obtained  from 
the  post  office  where  the  central  office  is  located  may  be  used  to  cover  all 
business  reply  mail. 

931 .764  The  license  to  mail  business  reply  mail  may  be  canceled  for  failure  to  pay 
business  reply  postage  and  fees  when  due,  and  for  distributing  business 
reply  cards  or  envelopes  that  do  not  conform  to  prescrit)ed  form,  style  or 
size. 


931 .765         Authorization  to  pay  experimental  nonletter-size  weight-averaging 
business  reply  mail  fees  as  set  forth  in  Fee  Schedule  931  may  be 
canceled  for  failure  of  a  business  reply  mail  advance  deposit  trust  account 
holder  to  meet  the  standards  specified  by  the  Postal  Service  for  the 
weight  averaging  accounting  method. 

This  provision  expires  Tebruary  29,  2000,  or  upon  implementation  of 
permanent  fees  for  nonletter-size  business  reply  mail,  whichever  comes 
iirsi. 
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CHANG 


ES  IN  DMCS  FEE  SCHEDULE  931 


Tie  following  material  represents  changes  to  DMCS  Fee  Schedule  931 
approved  by  the  Governors  of  the  United  States  Postal  Service  in  response  to  the 
Postal  Rate  Comnnission's  Recommended  Decision  in  Docket  No.  MC99-2. 


Fee  Schedule  931  -  Business  Reply  Mail 

Active  b  jsiness  reply  advance  deposit  account: 
Pet  piece 

Qualified 

Nonletter-size,  using  weight  averaging  (experimental) 

Other 

PaymenH  of  postage  due  charges  if  active  business 
reply  mail  advance  deposit  account  not  used: 


Fee 


$0.05 
0.01 
0.08 


Pe 


piece 


Annual  license  and  Accounting  Fees: 

Accounting  Fee  for  Advance  Deposit  Account 

Pe  mit  fee  (with  or  without  Advance  Deposit 
Aojount) 

Monthly  Fees  for  customers  using  weight  averaging 
for  nonlitter-size  business  reply 

Nonletter  size,  using  weight  averaging  (experimental) 


$0.30 
$300 
$100 
$600 


per  piece  and  monthly  fees  are  applicable  only  te  participants  selected  by  the  Postal  Gerviee 
fefthe  neftletter-sige  business  reply  mail  experiment.  The  experimental  fees  expire  rebruary  20,  2000,  or 
upon  implementation  of  permanent  fees  for  weight-averaged  nonletter-size  business  reply  mail,  whichever 
comes  fir|t. 


(FR  Doc.  00-1571  !  'iled  1-21-00;  8:45  am) 

BILUNG  CODE  7710-1!  -C 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

summary:  In  ace  jrdance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  jpportunity  for  public 
comment  on  ne\  f  or  revised  data 
collections,  the  tailroad  Retirement 
Board  (RRB)  wil  publish  periodic 
summaries  of  pr  sposed  data  collections. 
Comments  an  invited  on:  [i)  Whether 
the  proposed  in  ormation  collection  is 
necessary  for  th(  i  proper  performance  of 
the  functions  of  the  agency,  including 


whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Survivor  Questionnaire; 
OMB  3220-0032. 

Under  Section  6  of  the  Railroad 
Retirement  Act  (RRA),  benefits  that  may 
be  due  on  the  death  of  a  railroad 
employee  or  a  survivor  aimuitant 
include  (1)  a  lump-sum  death  benefit  (2) 
a  residual  lump-sum  payment  (3) 
accrued  annuities  due  but  unpaid  at 


death,  and  (4)  monthly  survivor 
insurance  payments.  The  requirements 
for  determining  the  entitlement  of 
possible  beneficiaries  to  these  benefits 
are  prescribed  in  20  CFR  234. 

When  the  RRB  receives  notification  of 
the  death  of  a  railroad  employee  or 
survivor  annuitant,  an  RRB  field  office 
utilizes  Form  RL-94-F,  Survivor 
Questionnaire,  to  secure  additional 
information  from  surviving  relatives 
needed  to  determine  if  any  further 
benefits  are  payable  under  the  RRA. 
Completion  is  voluntary.  One  response 
is  requested  of  each  respondent. 

The  RRB  proposes  minor,  non-biu-den 
impacting,  formatting  and  editorial 
changes  to  Form  RL-94-F.  The 
completion  time  for  the  RL-94-F  is 
estimated  at  between  5  to  11  minutes. 
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The  RRB  estimates  that  approximately 
8,000  responses  are  received  annually. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comment^ 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  00-1614  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  7905-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  act  of  1995  (44 
U.S.C.  Chapter  35).  the  Raikoad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  PropQsal(s) 

(1)  Collection  title:  Application  and 
Claim  for  RUIA  Benefits  Due  at  Death. 

(2)  Form(s)  submitted:  UI-63. 

(3)  OMB  Number:  3220-0055. 

(4)  Expiration  date  of  current  OMB 
clearance:  4/30/2000. 

(5)  Type  of  request:  Extension  of  a 
ciurently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  200. 

(8)  Total  annual  responses:  200. 

(9)  Total  annual  reporting  hours:  23. 

(10)  Collection  description:  The 
collection  obtains  the  information 
needed  by  the  Railroad  Retirement 
Board  to  pay,  under  section  2(g)  of  the 
RUIA,  benefits  under  that  Act  accrued, 
but  not  paid  because  of  the  death  of  the 
employee. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 

Copies  of  the  forms  and  supporting 
documents  can  be  obtained  ft-om  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois,  60611-2092 
and  the  OMB  reviewer,  Joe  Lackey  (202- 
395-7316),  Office  of  Management  and 


Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  00-1615  Filed  1-21-00;  8:45  am) 

BILUNG  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSiON 

[Investment  Company  Act  Release  No. 
24254:812-11250] 

Franklin  Capital  Corporation;  Notice  of 
Application 

January  18,  2000. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"). 

ACTION:  Notice  of  an  application  for  an 

order  under  section  61(a)(3)(B)  of  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

SUMMARY  OF  APPLICATION:  Applicant, 
Franklin  Capital  Corporation,  requests 
an  order  approving  its  Non-Statutory 
Stock  Option  Plan  (the  "Director  Plan") 
and  the  grant  of  certain  stock  options 
under  the  Director  Plan. 
FILING  DATES:  The  application  was^filed 
on  August  6,  1998,  and  amended  on 
April  14,  1999.  Applicant  has  agreed  to 
file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  11,  2000,  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
5th  Street,  NW,  Washington,  DC  20549- 
0609.  Applicant,  450  Park  Avenue,  New 
York,  New  York  10022. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepeik  T.  Pai,  Senior  Counsel,  at  (202) 
942-0574,  or  George  J.  Zomada,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 


SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  Commission's 
Public  Reference  Branch,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0102  (tel.  202-942-8090). 

Applicant's  Representations 

1 .  Applicant  is  an  internally-managed 
business  development  company 
("BDC")  within  the  meaning  of  section 
2(a)(48)  of  the  Act.'  Applicant  does  not 
have  an  external  investment  adviser 
within  the  meaning  of  section  2(a)(20)  of 
the  Act. 

2.  Applicant  requests  an  order  under 
section  61(a)(3)(B)  of  the  Act  approving 
the  Director  Plan  for  directors  who  are 
not  employees,  officers,  or  interested 
persons  (as  defined  in  section  2(a)(9)  of 
the  Act)  of  the  applicant  ("Eligible 
Directors"). 2  Applicant  has  a  five 
member  board  of  directors  (the 
"Board"),  four  of  whom  are  Eligible 
Directors.  On  August  5,  1997, 
applicant's  Board  adopted  the  Director 
Plan,  and  on  September  9, 1997, 
applicant's  shareholders  approved  the 
Director  Plan.  The  Director  Plan  will 
become  effective  on  the  date  that  the 
Commission  issues  an  order  on  the 
application  (the  "Approval  Date"). 

3.  The  Director  Plan  provides  for  the 
grant  of  stock  options  to  purchase  shares 
of  applicant's  common  stock 
("Options")  to  each  of  the  Eligible 
Directors  on  the  Approval  Date.  A  total 
of  30,000  shares  of  applicant's  common 
stock  is  reserved  for  issuance  under  the 
Director  Plan.  Piu-suant  to  the  Director 
Plan,  on  the  Approval  Date,  each  of  the 
Eligible  Directors  will  be  granted 
Options  for  5,000  shares  of  common 
stock  (20,000  shares  total).  The  Options 
vest  as  follows:  one-third  of  each 
Eligible  Director's  5,000  Options  will 
vest  immediately,  one-third  will  vest 
one  year  from  the  date  of  grant,  and  the 
remaining  one-third  will  vest  two  years 
from  the  date  of  grant.  The  remaining 
10,000  shares  will  be  granted  in  the 
following  manner:  Options  to  purchase 
an  additional  1,250  shares  of  common 
stock  will  be  automatically  granted  to 
each  Eligible  Director  upon  his  election, 
re-election,  or  appointment  to  the  Board 
at  the  Year  2000  and  Year  2001  annual 
shareholders'  meetings. 


'  Section  2(a)(46)  defines  a  BDC  to  be  any  closed- 
end  investment  company  that  operates  for  the 
puqjose  of  making  investments  in  securities 
described  in  sections  55(a)(1)  through  55(a)(3)  of  the 
Act  and  makes  available  significant  managerial 
assistance  with  respect  to  the  issuers  of  such 
securities. 

^  Each  Eligible  Director  receives  director's  fees 
equal  to  S12,000  per  year.  The  Eligible  Directors  do 
not  receive  any  other  compensation  for  their 
services. 


3748 


Federal  Register / Vol.  65,  No.  15 /Monday,  January  24,  2000 /Notices 


4.  Under  the  D;  rector  Plan,  the 
exercise  price  for  Options  will  be  the 
fair  market  value  of  the  applicant's 
stock,  defined  as  the  closing  price  on 
the  American  Sto  ck  Exchange  on  the 
date  of  grant.  Opt  ions  granted  under  the 
Director  Plan  are  exercisable  for  a 
period  of  10  yearn  from  the  date  of  grant 
or  a  shorter  perio  i  as  the  Board  may 
establish.  Option  i  will  become 
exercisable,  in  ac  :ordance  with  the 
vesting  schedule  prescribed  in  each 
Eligible  Director'; ;  Option  agreement.  In 
the  event  of  deatl  i  or  permanent  and 
total  disability  of  an  Eligible  Director 
during  the  Director's  service, 
unexercised  Options  will  become 
exercisable  only  i  luring  the  period  of 
twelve  months  fo  llowing  the  date  of 
death  or  disabilit  y.  In  the  event  of  the 
termination  of  an  Eligible  Director's 
directorship  for  a  reason  other  than  by 
death  or  perman<  nt  and  total  disability, 
an  Option  shall  I:  e  exercisable  only 
during  a  period  c  f  thirty  days  following 
the  date  of  termii  lation.  The  Options 
will  not  be  transf  jrable  except  for 
disposition  by  gi  X,  will,  intestacy,  or 
pursuant  to  a  quc  lifted  domestic 
relations  order  as  defined  by  section 
414(p)  of  the  Internal  Revenue  Code  of 
1986,  as  amended. 

5.  Applicant's  officers  and  employees, 
including  any  en  ployee  directors,  are 
eligible  to  receive  t  stock  options  under 
the  Franklin  Hoi  ling  Corporation  Stock 
Incentive  Plan  (t  le  "Employee  Plan"). 
Eligible  Director!  are  not  eligible  to 
receive  stock  opt  ons  under  the 
Employee  Plan. '  'he  total  number  of 
shares  of  commo  i  stock  issuable  under 
the  Director  Plar  and  the  Employee  Plan 
is  75,000  shares  30,000  shares  under 
the  Director  Plan  and  45,000  shares 
under  the  Emplo  yee  Plan),  representing 
10.3%  of  the  73C,588  shares  of 
applicant's  stock  outstanding  as  of 
December  31,  19  39.  Applicant  has  no 
warrants,  option  i  or  rights  to  purchase 
its  outstanding  v  ating  seciunties  other 
than  those  grantf  d  to  its  directors, 
officers,  and  emjiloyees  pursuant  to  the 
Employee  Plan  a  ad  the  Director  Plan. 

Legi  1  Analysis 
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of  the  imderlying  secimties  at  the  date 
of  the  issuance  of  the  options,  or  if  no 
market  exists,  the  current  net  asset  value 
of  the  voting  securities;  (c)  the  proposal 
to  issue  the  options  is  authorized  by  the 
BDC's  shareholders,  and  is  approved  by 
order  of  the  Commission  upon 
application;  (d)  the  options  are  not 
transferable  except  for  disposition  by 
gift,  will  or  intestacy;  (e)  no  investment 
adviser  of  the  BDC  receives  any 
compensation  described  in  section 
205(1)  of  the  Investment  Advisers  Act  of 
1940,  except  to  the  extent  permitted  by 
clause  (A)  or  (B)  of  that  section;  and  (fl 
the  BDC  does  not  have  a  profit-sharing 
plan  as  described  in  section  57(n)  of  the 
Act. 

2.  In  addition,  section  61(a)(3)  of  the 
Act  provides  that  the  amoimt  of  the 
BDC's  voting  securities  that  would 
result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  at  the  time  of  issuance  may  not 
exceed  25%  of  the  BDC's  outstanding 
voting  securities,  except  that  if  the 
amount  of  voting  securities  that  would 
result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  issued  to  the  BDC's  directors, 
officers,  and  employees  pursuant  to  an 
executive  compensation  plan  would 
exceed  15%  of  the  BDC's  outstanding 
voting  securities,  then  the  total  amount 
of  voting  secimties  that  would  result 
from  the  exercise  of  all  outstanding 
warrants,  options,  and  rights  at  the  time 
of  issuance  will  not  exceed  20%  of  the 
outstanding  voting  securities  of  the 
BDC. 

3.  Applicant  represents  that  the  terms 
of  the  Director  Plan  meet  all  the 
requirements  of  section  61(a)(3)(B)  of 
the  Act.  Applicant  states  in  support  of 
the  application  that  the  Eligible 
Directors  are  actively  involved  in  the 
oversight  of  applicant's  affairs  and  that 
it  relies  on  the  judgment  and  experience 
of  the  Board.  Applicant  also  states  that 
the  Eligible  Directors  provide  guidance 
and  advice  on  financial  and  operational 
issues,  credit  and  loan  policies,  asset 
valuation,  and  strategic  direction,  as 
well  as  serve  on  committees.  Applicant 
believes  that  the  Options  to  be  granted 
to  the  Eligible  Directors  provide 
significant  incentives  for  the  Eligible 
Directors  to  remain  on  the  Board  and  to 
devote  their  best  efforts  to  the  success 
of  applicant's  business  and  the 
enhancement  of  shareholder  value. 
Applicant  also  states  that  the  Options 
will  provide  a  means  for  the  Eligible 
Directors  to  increase  their  ownership 
interests  in  applicant,  thereby  ensuring 
close  identification  of  their  interests 
with  the  interests  of  applicant's 
shareholders. 


4.  Applicant  submits  that  the  terms  of 
the  Director  Plan  are  fair  and  reasonable 
and  do  not  involve  overreaching  of 
applicant  or  its  shareholders.  Applicant 
states  that  the  number  of  voting 
securities  that  woidd  result  from  the 
exercise  of  all  Options  issued  or 
issuable  to  the  directors,  officer,  and 
employees  under  the  Director  Plan  and 
the  Employee  Plan  is  75,000  shares,  or 
10.3%  of  the  company's  outstanding 
stock,  which  is  below  the  percentage 
limitations  in  the  Act.  Applicant  asserts 
that,  given  the  small  amount  of  common 
stock  issuable  upon  the  exercise  of 
Options  under  the  Director  Plan,  the 
exercise  of  Options  wouJd  not  have  a 
substantial  dilutive  effect  on  the  net 
asset  value  of  the  applicant's  stock. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-1635  Filed  1-21-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IA-1 851/803-1 40] 

Ibbotson  Associates,  Inc.;  Notice  of 
Application 

January  18,  2000. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Advisers  Act  of  1940  ("Advisers  Act"). 

APPLICANT:  Ibbotson  Associates,  Inc. 
RELEVANT  ADVISERS  ACT  SECTIONS: 
Exemption  requested  under  section 
203A(c)  from  section  203A(a). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  to  permit  it  to  register 
with  the  SEC  as  an  investment  adviser. 
FILING  DATES:  The  application  was  filed 
on  August  2,  1999,  and  amended  on 
December  8,  1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  14,  2000,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
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request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  AppUcant,  Ibbotson  Associates, 
Lie,  225  North  Michigan  Avenue,  Suite 
700,  Chicago,  Illinois  60601-7676. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Goldstein,  Attorney,  at  (202) 
942-0646  or  Jennifer  L.  Sawin,  Special 
Counsel,  at  (202)  942-0716  (Division  of 
Investment  Management,  Task  Force  on 
Investment  Adviser  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  Illinois  corporation 
with  its  principal  place  of  business  in 
Chicago,  lUinois.  Until  July  8,  1997, 
Applicant  was  registered  as  an 
investment  adviser  with  the  SEC. 
Applicant  is  currently  registered  as  an 
investment  adviser  in  California,  Illinois 
and  New  York. 

2.  Applicant  provides  services 
predominantly  to  institutional  clients 
such  as  pension  plans,  pension 
consultants,  investment  advisers, 
broker-dealers,  insurance  companies 
and  banks.  None  of  Applicant's  current 
clients  are  natural  persons. 

3.  Applicant  provides  a  wide  range  of 
services  to  its  clients;  these  services 
include  portfolio  strategy  design,  asset 
allocation,  assessment  of  investor  risk 
tolerance  and  financial  engineering, 
corporate  finemce,  client  specific 
research  and  educational  programs. 
Applicant  also  assists  institutional 
clients  by  designing  model  asset 
allocation  portfolios  or  by  designing  a 
questionnaire  for  institutions  to  use  in 
determining  model  portfolio  allocations 
for  their  individual  investor  clients. 
Applicant's  institutional  clients, 
however,  are  responsible  for  their 
individual  investor  clients. 

Applicant's  Legal  Analysis 

1.  On  October  11,  1996,  the  National 
Securities  Markets  Improvement  Act  of 
1996  was  enacted.  Title  III  of  the  Act, 
the  Investment  Advisers  Supervision 
Coordination  Act  ("Coordination  Act"), 
added  new  section  203A  to  the  Advisers 
Act.  Under  section  203A(a)(l),'  an 
investment  adviser  that  is  regulated  or 
required  to  be  regulated  as  an 
investment  adviser  in  the  state  in  which 
it  maintains  its  principal  office  and 


place  of  business  is  prohibited  from 
registering  with  the  SEC  unless  the 
investment  adviser  (i)  has  assets  under 
management  of  not  less  than  $25 
million  or  (ii)  is  an  investment  adviser 
to  an  investment  company  registered 
under  the  Investment  Company  Act  of 
1940  ("Investment  Company  Act"). 
Section  203A(a)(2)  defines  the  phrase 
"assets  under  management"  as  the 
"securities  portfolios  with  respect  to 
which  an  investment  adviser  provides 
continuous  and  regulcir  supervisory  or 
management  services."  ^ 

2.  Applicant  states  that  it  does  not 
qualify  for  registration  as  an  investment 
adviser  with  the  SEC.  Applicant  states 
that  it  does  not  have  $25  million  or 
more  in  assets  under  management,  does 
not  serve  as  an  investnaent  adviser  to  an 
investment  company  registered  under 
the  Investment  Company  Act,  and  does 
not  qualify  for  an  exemption  fi-om  the 
prohibition  on  SEC  registration  as 
provided  in  rule  203A-2  tmder  the 
Advisers  Act. 

3.  Applicant  notes  that  section 

203  A(c)  of  the  Advisers  Act  authorizes 
the  SEC  to  permit  an  investment  adviser 
to  register  with  the  SEC  if  prohibiting 
registration  would  be  "unfair,  a  biu-den 
on  interstate  commerce,  or  otherwise 
inconsistent  with  the  purposes  of 
[section  203 A]. "3 

4.  Applicant  argues  that  prohibiting  it 
from  registering  as  an  investment 
adviser  with  the  SEC  would  be 
inconsistent  with  the  purposes  of 
section  203A.  Applicant  submits  that 
Congress  intended  section  203A  to 
divide  responsibility  for  regulating 
investment  advisers  between  the  SEC 
and  the  states;  the  states  should  be 
responsible  for  regulating  advisers 
"whose  activities  are  likely  to  be 
concentrated  in  their  home  state,"  and 
"larger  advisers,  with  national 
businesses"  should  be  regulated  by  the 
Commission  and  "b^  subject  to  national 
rules."''  Applicant  asserts  that  Congress 
chose  the  "assets  under  management" 
requirement  as  a  rough  guide  for  this 
division,  on  the  theory  that  investment 
advisers  with  $25  million  or  more  of 
assets  under  management  are  likely  to 
be  national  investment  advisers  that 
should  be  regulated  by  the  SEC,  while 
investment  advisers  managing  less  than 
$25  million  in  assets  are  likely  to  be 
smaller  advisers  that  should  be  subject 
to  the  local  rules  of  the  states. 

5.  Applicant  submits  that  Congress 
recognized  that  the  "assets  under 
management"  requirement  does  not 


precisely  differentiate  national 
investment  advisers  from  local 
investment  advisers,  and  that  some 
national  investment  advisers  may  not 
qualify  for  SEC  registration  under  the 
test  formulated  by  Congress.  Applicant 
states  that  Congress  acknowledged  that 
"the  definition  of  'assets  under 
management'  *   *   *  may,  in  some  cases, 
exclude  firms  with  a  national  or 
multistate  practice  &t)m  being  able  to 
register  with  the  SEC."  ^  Applicant 
further  states  that  Congress  intended  the 
SEC  to  use  its  exemptive  authority 
imder  section  203A(c)  to  remedy  any 
unfairness,  burdens  or  inconsistencies 
caused  by  the  assets  under  management 
requirement  by  permitting,  "where 
appropriate,  the  registration  of  such 
firms  with  the  [SEC]."  6 

6.  Applicant  argues  that  it  engages  in 
a  large,  national  investment  advisory 
business  of  the  type  Congress 
contemplated  when  it  provided  the  SEC 
exemptive  authority  under  section 

203 A(c).  Applicant  asserts  that  by 
providing  services  to  institutional 
clients  across  the  country,  its  activities, 
like  those  of  pension  consultants 
exempted  by  SEC  rule  from  the 
prohibition  on  SEC  registration,^  have  a 
direct  effect  on  billions  of  dollars  of 
assets  under  management  at  the  nation's 
investment  companies,  investment 
advisers,  broker-dealers,  insurance 
companies,  banks,  and  other 
institutional  investors. 

7.  Applicant  submits  further  that  it  is 
inconsistent  with  the  piuposes  of 
section  203A  for  a  state  to  regulate 
investment  advisers  whose  activities 
involve  little  or  no  traditional  state 
interest.  Applicant  notes  that,  in  section 
203A,  Congress  preserved  the  states' 
ability  to  regulate  certain  investment 
adviser  representatives  of  advisers 
registered  with  the  SEC.  Applicant 
further  notes  that  under  the  SEC's 
definition  of  investment  adviser 
representative,*  only  personnel  who 
work  principally  with  individual,  rather 
than  institutional,  clients  are  subject  to 
state  regulation.  Applicant  argues  that 
this  definition  recognizes  that, 
consistent  with  Congress'  intent  in  the 
Coordination  Act,  the  states'  primary 
interest  is  in  oversight  of  representatives 
who  have  an  individual,  not  an 
institutional,  clientele.  Applicant 
submits  that  in  fashioning  this 
definition,  the  SEC  noted  its  belief  that 
distinguishing  between  retail  and  other 
clients  was  consistent  with  the  intent  of 


>  15  U.S.C.  80b-3a(a)(l). 


2  15U.S.C.  80b-3a(a)(2).  '    ' 

3  15  U.S.C.  80b-3a(c). 

*S.  Rep.  No.  293.  104th  Cong.  2d  Sess.  (1996)  at 


^  Id.  at  5. 

'  See  17  CFR  275.203A-2(b). 

■See  17  CFR  275.203A-3(aHl). 
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Congress  as  refle  :ted  in  the 
Coordination  Ac  . 

8.  Applicant  ai  gues  that  it  is  the  type 
of  investment  ad  /iser  that  Congress 
intended  the  Coi  unission  to  consider 
exempting  undei  section  203A(c). 
Applicant  states  that  it  provides  services 
predominantly  ti  i  institutions  and  that  it 
believes  that  its  1  lusiness  will  remain 
predominantly  ii  istitutional.  Applicant 
will  not  market  i  ;s  services  to  individual 

no  case  will  it  have  (i) 
more  than  five  cl  ients  who  are  natural 
persons  (other  than  certain  "excepted 

term  is  defined  in  rule 
203A-3,  paragra  )h  {a)(3)(i)  under  the 
Advisers  Act  ^)  a  r  (ii)  more  than  ten 
percent  of  its  cli(  mts  who  are  natiiral 
persons  (other  th  an  certain  excepted 
persons). 

For  the  SEC.  by  I  he  Division  of  Investment 
Management,  und(  r  delegated  authority. 
Margaret  H.  McFa  land. 
Deputy  Secretary. 

[FR  Doc.  00-1634  friled  1-21-00;  8:45  am] 
BH.UNG  CODE  8010-0*  -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 


, char  ges 


At  times, 
priorities  requin  i 
scheduling  of  m  jeting 
information  and 
any,  matters 
or  postponed,  p 

The  Office  of 
942-7070. 


ha\e 


»See\7  CFR  275.:  03A-3(aK3)(i) 


CITATION  OF  PREVIOUS 

65  FR  2656,  January 


federal  regist^ 
announcement: 

18, 2000] 

STATUS:  Closed  Ijleeting 

PLACE:  450  Fifth 
Washington,  D 

DATE  PREVIOUSLY 
18,  2000. 

CHANGE  IN  THE  MEETING:  Cancellation  of 
Meeting. 

The  closed  m( 
Thursday,  January 
a.m.,  has  been  i 


Street,  N.W., 


ANNOUNCED:  January 


i(  eting  scheduled  for 
20,  2000  at  11:00 
cinceled. 


in  Commission 
alterations  in  the 

items.  For  further 
to  ascertain  what,  if 

been  added,  deleted 
ease  contact: 


he  Secretary  at  (202) 


Dated:  January  :  0.  2000. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  00-1753lFiled  1-20-00  3:47  pm] 

BILUNG  CODE  8010-(1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-42342;  File  No.  SR-Amex- 
99-21) 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC 
Amending  Section  106  of  the  Amex 
Company  Guide 

DATE:  January  14,  2000. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  10, 
1999,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Exchange 
filed  Amendments  No.  1  ^  and  No.  2  *  to 
the  proposed  rule  change  on  June  14, 
1999  and  December  1,  1999, 
respectively.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Section  106  of  the  Amex  Company 
Guide  to  provide  for  the  trading  of 
narrow-based  stock  index  warrants 


M5U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  Letter  from  Scott  Van  Hatten,  Amex,  to  Richard 
Strasser.  Assistant  Director.  Division  of  Market 
Regulation  ("Division").  Commission,  dated  June 
11, 1999  ("Amendment  No.  1").  The  Exchange 
originally  filed  the  proposed  rule  change  under 
Section  19(b)(3)(A)  of  the  Act.  Pursuant  to 
Commission  stafTs  request,  the  Exchange  refiled  the 
proposed  rule  change  under  Section  19(b)(2)  of  the 
Act. 

■•  Letter  from  Scott  Van  Hatten,  Amex,  to  Nancy 
Sanow,  Assistant  Director,  Division,  Commission, 
dated  December  1,  1999  ("Amendment  No.  2"). 
Amendment  No.  2  states  that  the  exchange  will 
issue  a  circular  prior  to  trading  any  new  index 
warrant  pursuant  to  Rule  19b-4(e)  to  (i)  highlight 
specific  risks  associated  with  warrants  on  new 
indexes  and  remind  members  that  index  warrants 
are  direct  obligations  of  the  issuer,  which  are  not 
subject  to  a  clearing  house  guarantee,  (ii)  clarify  that 
index  warrants  may  only  be  sold  to  accounts 
approved  for  standardized  options  trading,  and  (iii) 
clarify  that  the  Exchange's  options  suitability 
standards  apply  to  index  warrants.  Amendment  No. 
2  also  states  that  Amex  Rules  1100  through  1110, 
which  govern  issuer  eligibility,  margin 
requirements,  discretionary  accounts,  supervision 
of  accounts,  position  and  exercise  limits,  reportable 
positions,  and  trading  halts  and  suspensions,  will 
apply  to  index  warrants.  Finally,  Amendment  No. 
2  states  that  the  Exchange's  enhanced  surveillance 
procedures  will  continue  to  apply  to  surveillance  of 
index  warrants  traded  pursuant  to  Rule  19b— 4(e). 


pursuemt  to  new  Rule  19b-4(e)  ^  under 
the  Act. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Propose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Amex  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Section  106  of  the  Amex  Company 
Guide  to  provide  for  the  trading  of  stock 
index  industry  group  warrants  ^ 
pursuant  to  new  Rule  19b-4{e)  imder 
the  Act.  Section  106  of  the  Amex 
Company  Guide  currently  authorizes 
the  Exchange  to  trade  warrants  on  a 
stock  index  industry  group  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  provided 
that  the  index  meets  the  generic  criteria 
set  forth  in  Commentary  .02  to  Amex 
Rule  901 C.^  As  discussed  in  the 
Commission  release  adopting  new  Rule 
19b-4(e),  however,  the  Exchange  would 
no  longer  be  required  to  submit, 
pursuant  to  new  Rule  19b-4(e)  imder 
the  Act,  a  proposed  rule  change  to  trade 
warrants  on  a  new  stock  index  industry 
group  provided  the  index  meets  the 
generic  criteria  set  forth  in  Commentary 
.02  to  Amex  Rule  901C. 

In  its  release  adopting  new  Rule  19b- 
4(e),  the  Commission  noted  that  in  order 
to  rely  on  the  amendment  and  not  - 
submit  filings  pursuant  to  Section 
19(b)(3)(A)  for  warrants  that  satisfy  the 
criteria  of  Rule  901C,  a  self-regulatory 
organization  would  be  required  to 
submit  a  proposed  rule  change  for 
Commission  approval  to  eliminate  the 
Section  19(b)(3)(A)  rule  filing 


5  See  Securities  Exchange  Act  Release  No.  40761 
(Dec.  8.  1998).  63  FR  70952  (Dec.  22,  1998). 

6  Amex  Rule  900C  defines  "Stock  Index  Industry  - 
Group"  as  a  stock  index  group  relating  to  a  stock 
index  which  reflects  representative  stock  market 
values  or  prices  of  a  particular  industry  or  related 
industries  (also  referred  to  as  a  "narrow  based 
index"). 

'  The  Commission  granted  approval  to  list  and 
trade  narrow-based  index  warrants  pursuant  to 
Section  19(b)(3)(A)  in  Securities  Exchange  Act 
Release  No.  37007  (March  21,  1996),  61  FR  14165 
(March  29,  1996). 
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requirement  from  its  existing  rules. ^ 
Accordingly,  to  enable  the  Exchange  to 
use  new  Rule  19b-4{e),  the  Exchange 
proposes  to  eliminate  the  Section 
19(b)(3)(A)  rule  filing  requirement  from 
Section  106  of  the  Amex  Company 
Guide.^  Amex  Rule  901C  will  remain 
imchanged.  The  Exchange  represents 
that  the  use  of  new  rule  19b-4(e)  will  be 
in  accordance  with  the  terms  and 
conditions  set  forth  in  the  order 
approving  the  Rule. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act '" 
in  genered  and  furthers  the  objectives  of 
Section  6(b)(5) "  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  any  written  comments  with 
respect  to  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  As  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
^     whether  the  proposed  rule  change 

should  be  disapproved. 


*  See  supra  n.  5,  at  n.  89. 

®The  Commission  approved  a  similar  change  to 
Amex  Rule  901C  to  permit  the  trading  of  narrow- 
based  index  options  pursuant  to  new  Rule  19-4(e). 
See  Securities  Exchange  Act  Release  No.  41091 
(Feb.  23,  1999),  64  FR  10515  {March  4,  1999). 

10  15U.S.C.  78f(b). 

>>  15  U.S.C.  78f(b)(5). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-99-21  and  should  be 
submitted  by  February  14,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  12 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-1574  Filed  1-21-00;  8:45  am] 

BILUNG  CODE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  OMB 
Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
February  23,  2000.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 


documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer ,<  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  S.W.,  5th  Floor,  Washington, 
DC.  20416;  and  OMB  Reviewer,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 

SUPPLEMENTARY  INFORMATION: 

Title:  Pre-Disaster  Mitigation  Small 
Business  Loan  Application. 

Form  No:  5M. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Persons 
applying  for  pre-disaster  mitigation 
loans. 

Annual  Responses:  2,500. 

Annual  Burden:  5,000. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
|FR  Doc.  00-1531  Filed  1-21-O0:  8:45  am) 

BILUNG  CODE  802S-01-U 


'M7  CFR  200.30-3(a)(12). 


DEPARTMENT  OF  STATE 
[Public  Notice  3206] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Science  Under  Sail:  Russia's  Great 
Voyages  to  America,  1728-1867" 

DEPARTMENT:  United  States  Department 
of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.].  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "Science 
Under  Sail:  Russia's  Great  Voyages  to 
America,  1728-1867,"  imported  from 
abroad  for  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  loan  agreements 
with  foreign  lenders.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  the  Anchorage 
Museum  of  History  and  Art,  Anchorage. 
Alaska,  from  on  or  about  May  4,  2000, 
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perhaps  at  other 
determined,  is  in 
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to  on  or  about  O  ;tober  22,  2000;  the 
California  Acad(  my  of  Sciences,  San 
Francisco.  Califc  mia,  from  early 
February  to  earl;  ■  May.  2001;  and 

U.S.  venues  yet  to  be 
I  the  national  interest. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  (jontact  Lorie  J. 
Nierenberg,  Attojmey-Adviser,  Office  of 
the  Legal  Advisar,  U.S.  Department  of 
State  (telephone!  202/619-6084).  The 
address  is  U.S.  Department  of  State,  SA- 
44;  301-4th  Str^t,  S.W.,  Room  700, 
Washington,  D.d  20547-0001. 

Dated:  January  17.  2000. 
William  B.  Bader, 

Assistant  Secretaiy  for  Educational  and 
Cultural  Affairs,  iXs.  Department  of  State. 
[FR  Doc.  00-1640  piled  1-21-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


Proposed 
instructions  for 
Airworthiness 


Advisory  Circular;  Engine 
Continued 


agency:  Federa 
Administration, 
action:  Notice  df 
proposed  advise  ry 
for  comments 


SUMMARY:  This 
availability  of 
No.  20.XX, 
Turbofan  Engin« 
Icing. 

DATES:  Commerits 
or  before  Febru.  ry 


1  lotice  aimounces  the 
A  dvisory  Circular  (AC) 
Turlojet,  Turboprop  & 
Induction  System 


Send 


ADDRESSES: 

proposed  AC  to 
Administration 
Propeller  Stand  uds 
Engine  and  Pro]  lell 
Aircraft  Certific  ition 
England  Executive 
01803-5299 


FOR  FURTHER 

Fisher.  Engine 
Staff.  ANE-1 10 
telephone  (781) 
238-7199 
SUPPLEMENTARY 


Comments  Invi  ed 


A  copy  of  the 


Aviation 
DOT. 
availability  of 
circular  and  request 


subject  of  the  AC,  and  submit  comments 
in  duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  before  issuance  of 
the  final  AC. 

Background 

This  AC  is  on  the  subject  of  continued 
airworthiness  of  aircraft  engines 
certificated  under  Title  14  of  the  Code 
of  Federal  Regulation  (CFR)  parts  33  and 
25.  The  information  and  guidance 
presented  in  this  AC  would  provide  a 
method  that  can  be  used  to  demonstrate 
compliance  with  the  requirements  of 
§§25.1093,  33.68,  33.77,  and  33.89. 

This  advisory  circular,  published 
under  the  authority  granted  to  the 
Administrator  by  49  U.S.C.  106(g), 
401113,  44701-44702,  44704,  provides 
guidance  for  these  proposed 
requirements. 

Issued  in  Burlington,  Massachusetts,  on 
lanuary  13,  2000. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-1652  Filed  1-21-00;  8:45am] 
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must  be  received  on 
23.  2000. 
all  comments  on  the 
the  Federal  Aviation 
Attn:  Engine  and 
Staff.  ANE-1 10, 
er  Directorate, 

Service,  12  New 
Park,  Burlington,  MA 


INfk)RMATION  CONTACT:  John 
jnd  Propeller  Standards, 
at  the  above  address, 
238-7149. fax  (781) 


INFORMATION: 


subject  AC  may  be 


obtained  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CO  NTACT.  Interested 
persons  are  inv  ted  to  comment  on  the 
proposed  AC,  a  ad  to  submit  such 
written  data,  vi  jws,  or  argument  as  they 
desire.  Commei  iters  must  identify  the 


Committee  to  be  held  on  February  9, 
2000.  at  the  Department  of 
Transportation.  400  7th  Street,  SW, 
Rooms  6200-6204.  Washington,  DC 
20590.  The  agenda  will  include: 

•  Use  of  proxy  votes 

•  ARAC  Chair 

•  Aviation  Consumer  Action  Project 
(ACAP)  motions 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available. 

The  public  must  make  arrangements 
by  February  7,  to  present  oral  statements 
at  the  meeting.  The  public  may  present 
written  statements  to  the  executive 
committee  at  any  time  by  providing  25 
copies  to  the  Executive  Director,  or  by 
bringing  the  copies  to  the  meeting. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
this  meeting,  please  contact  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  January  18, 
2000. 

Anthony  F.  Fazio, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  00-1649  Filed  1-21-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 


DEPARTMENT  OF  TRANSPORTATION      Federal  Aviation  Administration 


Federal  Aviation  Administration 

Executive  Committee  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Rulemaking 
Advisory  Committee. 
DATE:  The  meeting  will  be  held  on 
February  9,  2000  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Transportation,  400 
7th  Street,  SW,  Rooms  6200-6204, 
Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:      ' 
Regina  Jones,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington.  DC  20591, 
telephone  (202)  267-9822;  fax  (202) 
267-5075;  e-mail  Regina.Jones@faa.gov. 
SUPPLEMENTARY  INFORMATION:  Pvusuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11).  notice  is  hereby 
given  of  a  meeting  of  the  Executive 


Notice  Of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Gainesville  Regional  Airport, 
Gainesville,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Gainesville 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  23,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Drive, 
Suite  400,  Orlando,  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
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be  mailed  or  delivered  to  Mr.  Gene 
Clerkin,  Director  of  Aviation  of 
Gainesville-Alachua  County  Regional 
Airport  Authority  at  the  following 
address:  Gainesville  Regional  Airport, 
3880  N.E.,  39th  Avenue,  Suite  A, 
Gainesville,  Florida  32609. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Gainesville- 
Alachua  County  Regional  Airport 
authority  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Owen,  Program  Manager, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Drive,  Suite  400, 
Orlando,  Florida  32822,  (401)  812-6331 
extension  19.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
cormnent  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Gainesville  Regional  airport  ujider  the 
provisions  of  the  aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  12,  2000,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Gainesville-Alachua 
Coimty  Regional  airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  dian  April  12,  2000. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  00-01-C-OO- 
GNV. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1, 
2000. 

Proposed  charge  expiration  date: 
September  1,  2008. 

Total  estimated  PFC  revenue: 
$3,053,325. 

Brief  description  of  proposed 
projecUs):  Terminal  Hold  Room 
Expansion;  ALP  Update/PFC 
Administration  Fees;  Airfield  Safety 
Project-Runway  24  Protection  Zone, 
Taxiway  A  Extension,  Construct  T- 
Hanger  Taxiway,  Construct  Service 
Road,  Security  Upgrades  and  Access 
Road  Reconstruction;  Rimway  Vacuum 
Sweeper;  ARFF  Equipment;  Security 
Equipment  and  Airfield  Guidance  Signs; 
Terminal  Expansion  and  Renovation, 
Phases  la  and  lb;  Passenger  Lift  Device, 
Rimway  and  Taxiway  Rehabilitation 
and  Land  Acquisition. 


Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  iriay  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Gainesville 
Regional  Airport. 

Issued  in  Orlando,  Florida  on  January  14, 
2000. 

W.  Dean  Stringer, 

Manager,  Orlando  Airports  District  Office, 

Souttiern  Region. 

[FR  Doc  00-1651  Filed  1-21-00  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Faciifty  Charge 
(PFC)  Approvals  and  Disapprovals 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
December  1999,  there  were  five 
applications  approved.  Additionally,  14 
approved  amendments  to  previously 
approved  applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Onmibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158).  This  notice  is  pubhshed 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applicatioiis  Appoved 

Public  Agency:  City  of  Redmond, 
Oregon. 

Application  Number:  99-03-C-OO- 
RDM. 

Application  Type:  Impose  and  use  of 
PFC. 

PFC  Levey.- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $1 ,021.900. 

Earliest  Charge  Effective  Date: 
December  1.  2000. 

Estimated  Charge  Expiration  Date: 
April  1,  2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 


accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Roberts 
Field — Redmond  Municipal  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Reconstruct 
taxiway  F  north  and  construct  exit 
taxiway  and  holding  apron. 

Installation  of  distance-to-go  signs  on 
runway  10/28  and  runway  end 
identifier  lights  on  runway  4. 

Reconstruct  taxiway  F  south  and 
relocate  taxiway  H. 

Construct  building  for  storage  and 
maintenance  of  airport  snow  and  ice 
control  equipment  and  materials. 

Decision  Date:  December  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Vargas,  Seattle  Airports  District 
Office.  (425)  227-2660. 

Public  Agency:  Scotts  Bluff  County. 
Gering.  Nebraska. 

Application  Number:  99-01-1-00- 
BFF. 

Application  Type:  Impose  a  PFC. 

PFC  Levey.- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $108,000. 

Earliest  Charge  Effective  Date:  March 
1,2000. 

Estimated  Charge  Expiration  Date: 
March  1,2003. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  None. 

Brief  Description  of  Project  Approved 
for  Collection  Only:  Renovate  terminal 
building. 

Decision  Date;  December  13.  1999. 

For  Further  Information  Contact: 
Loma  Sandridge,  Central  Region 
Airports  Division,  (816)  329-2641. 

Public  Agency:  City  of  Klamath  Falls, 
Oregon. 

Application  Number:  99-01-C-LMT. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  LeveL- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $426,374. 

Earliest  Charge  Effective  Date:  March 
1,2000. 

Estimated  Charge  Expiration  Date: 
November  1.  2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use 

Airport  master  plan  study. 
Taxiway  extension.  ^ 

Revise  airport  layout  plan. 
Taxiway  reconstruction. 
Apron  reconstruction. 
Install  Part  107  security  gates. 
Reconstruct  T-hangar  taxiway. 
Sealcoat  runway  7/25. 
Taxiway  construction. 
Apron  construction. 
Access  road  construction. 
Construct  perimeter  fencing. 
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ion 


Parking  lot  reh  abilitation 

Land  acquisitipn 

Terminal  area 

Airfield  safety 

Pavement  mai(itenance 

Runway  7/25  : 
improvements. 

Acquire  snow 

Acquire  handi 

Brief  Descript 
Withdrawn.  Runivay 
and  constnictior 

Determination : 
withdrawn  by 
letter  to  the  FAA 
1999.  Therefore, 
on  this  project  ir 

Decision  Date. 

For  Further  In 
Mary  Vargas 
Office.  (425)  227 

Public  Agency : 
Dakota. 

Application 
MOT. 

Application 
PFC. 

PFC  Level:  S3. 

Total  PFC  Revenue 
Decision:  $757 

Earliest  Ch 
2000. 

Estimated  Chdnge 
February  1,  200* 

Class  of  Air  Carriers 
Collect  PFCS 
operators  filing 

Determinatior 
information  con  ained 


improvements, 
area  study. 

study, 
afety  area 

removal  equipment. 
:apped  lift. 
of  Project 
safety  area  design 


iargi 
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:  This  project  was 
;  public  agency  in  its 
dated  September  24, 
the  FAA  did  not  rule 
this  decision. 
December  20,  1999. 
'ormation  Contact: 
Seittle  Airports  District 
-2660. 
City  of  Minot.  North 

lumber:  99-04-C-OO- 

T  rpe:  Impose  and  use  a 

)0. 


551 


Approved  in  This 
Effective  Date:  June  1, 
Expiration  Date: 


Air 


Not  Required  To 
taxi/commercial 
AA  Form  1800-31. 
:  Approved.  Based  on 

in  the  public 


agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Minot 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use. 

PFC  program  administration  and 
application  preparation. 

Acquisition  of  passenger  loading 
bridges. 

Acquire  aircraft  rescue  and 
firefi^ting  (ARFF)  vehicle. 

Rehabilitate  porous  fiiction  course. 

Construct  blast  pads  on  runway 
13/31. 

Rehabilitate  taxi  way  C. 

Install  distance  remaining  signs  and 
modify  existing  signs. 

Construct  service  road. 

ARFF,  snow  removal  equipment 
(SRE)  and  security  radios. 

Acquire  ARFF  vehicle. 

Reconstruct  and  mark  taxiway  F. 

Security  access  control  system 
installation. 

Install  security  fencing. 

Replace  segmented  circle  and  rotating 
beacon,  and  install  airport  signs. 

Acquire  SRE  (rotary  snow  Blower). 

Upgrade  sec\irity  access  control 
system. 

Rehabilitate  taxiway  A. 

Decision  Date:  December  21,  1999. 

For  Further  Information  Contact: 
Irene  Porter,  Bismarch  Airports  District 
Office,  (701)  250-4385. 

Public  Agency:  New  York  State 
Department  of  Transportation.  New 
Windsor.  New  York. 

Amendments  to  PFC  Approvals 


Application  Number:  00-02-C-OO- 
SWF. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $4,558,000. 

Earliest  Charge  Effective  Date:  January 
1,  2000. 

Estimated  Change  Expiration  Date: 
December  1.2003. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCS:  (1)  Unscheduled  air  taxi 
carriers  operating  under  Part  135;  (2) 
vmscheduled  charter  air  carriers 
operating  \mder  Part  121. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Stewart 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use. 

Overlay  and  groove  runway  9/27. 

Pavement  management  plan  and 
topographic  mapping. 

Glycol  collection  improvements. 

North  cargo  ramp  expansion. 

Aircraft  ramps  rehabilitation. 

Decision  Date:  December  30.  1999. 

For  further  information  contact:  Dan 
Vomea.  New  York  Airports  District 
Office,  (516)  227-3812. 


AiTM  ndment  No.  City,  State 


97-01-C-01-ABI,  Abilene,  TX 

97-01 -C-02-MOE,  Mobile,  AL  

98-01 -C-01-JNU  Juneau,  AK 

92-01 -1-05-SRQ,  Sarasota,  FL  ... 
92-03-C-02-SRq,  Sarasota,  FL  .. 
96-04-C-01-PLN  Pellston,  Ml  .... 
95-O2-C-04-STL  St.  Louis,  MO  .. 
98-05-C-01-MCCI,  Orlando,  FL  ... 
93-02-C-01-SEA,  Seattle,  WA  .... 
94-02-C-02-GEC  ,  Spokane,  WA 
92-01 -C-03-HPh,  White  Plains,  ^ 

92-01 -C-04-DTV»,  Detroit,  Ml  

92-03-C-02-DTVJf,  Detroit,  Ml  

98-05-C-02-MC(),  Orlando,  FL  .. 


Amendment 
approved  date 


05/05/99 
10/25/99 
12/01/99 
12/01/99 
12/01/99 
12/01/99 
12/01/99 
12/09/99 
12/09/99 
12/09/99 
12/20/99 
12/21/99 
12/21/99 
12/29/99 


Original  ap- 
proved net  PFC 
revenue 


1,210,647 

1,300,000 

1,089,272 

21,737,893 

650,000 

27,600 

108,214,867 

231 ,705,000 

47,500,500 

-4,992,228 

22,383,000 

1,820,657,000 

60,000,000 

111,484,000 


Amended  ap- 
proved net  PFC 
revenue 


2,008,611 

1,791,374 

1,172,772 

21,287,893 

1,100,000 

16,265 

108,214,867 

111,484,000 

48,790,226 

4,913,994 

19,383,000 

1 ,604,483,000 

54,967,000 

111,734,000 


Original  esti- 
mated charge 
exp.  date 


09/01/05 
06/01/99 
04/01/00 
03/01/01 
07/01/01 
09/01/02 
07/01/98 
05/01/05 
01/01/96 
05/01/00 
02/01/15 
10/01/31 
10/01/31 
01/01/01 


Amended  esti- 
mated charge 
exp.  date 


01/01/15 
06/01/99 
06/01/00 
01/01/01 
07/01/01 
07/01/02 
07/01/98 
01/01/01 
01/01/96 
05/01/00 
10/01/03 
10/01/29 
10/01/29 
01/01/01 


Issued  in  Wash^gton,  DC,  on  January  14, 
2000. 

Eric  Gabler, 

Manager,  Passeng  ?r  Facility  Charge  I 
[FR  Doc.  00-1650  1 

BILLING  CODE  4810-  3-M 


Branch. 
Filed  1-21-00;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement: 
Valley  County,  Idaho 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 


action:  Notice  of  Intent. 


SUIMIMARY:  The  Federal  Highway 
Administration  is  issuing  this  notice  of 
intent  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Valley  County,  Idaho. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Loren  D.  Thomas,  District  Engineer, 
District  3,  Idaho  Transportation 
Department  (ITD),  8150  Chinden  Blvd., 
Boise,  Idaho  83707,  Telephone  (208) 
334-8300, 

or 

Jack  T.  Coe,  Division  Administrator, 
Federal  Highway  Administration,  3050 
Lake  Harbor  Lane,  Suite  126,  Boise. 
Idaho,  83703,  Telephone:  208-334- 
1843. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA  in  cooperation  with  the  ITD  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  State  Highway  55  {SH-55)  in 
Valley  County,  Idaho.  The  proposed 
improvements  would  involve  seven 
miles  of  existing  SH-55  from 
approximately  4  miles  south  of  Smith's 
Ferry  (Milepost  95)  to  Round  Valley 
(Milepost  102). 

The  improvements  on  State  Highway 
55  are  considered  necessary  to  improve 
safety,  increase  capacity,  accommodate 
economic  development,  and  correct 
operational  deficiencies  in  the  roadway. 

-     Alternatives  imder  consideration 
include:  (1)  taking  no  action;  (2) 
improving  the  existing  two-lane 
highway  along  the  North  Fork  of  the 
Payette  River;  (3)  constructing  a  two  or 
four  lane  riu-al  highway  on  new 
alignment.  Incorporated  into  and 
studied  with  the  various  build 
alternatives  will  be  design  variations  of 
grade  and  alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
the  appropriate  Federal,  State,  and  local 
agencies  and  citizens  who  have 
previously  expressed  interest  in  this 
proposed  project.  Scoping  will  begin 
with  the  publication  of  the  Notice  of 
Intent.  As  part  of  the  scoping  process,  a 
series  of  public  information  meetings 
will  be  held  in  Valley  Coimty  beginning 
in  February  2000.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  any 
public  information  meetings  and  the 
public  hearing.  The  draft  EIS  will  be 
made  available  for  public  and  agency 
review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 

Comments  or  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  ITD  or  FHWA  at  the 
addresses  provided  above. 

Authority:  23  U.S.C.  315;  23  CFR  771.123. 


Issued  on:  January  13,  2000. 
Pamela  S.  Cooksey, 

Assistant  Division  Administrator,  Federal 
Highway  Administration,  Boise,  Idaho. 
[FR  Doc.  00-1616  Filed  1-21-00;  8:45  am] 

BILUNG  COD£  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities 

AGENCY:  Federal  Raifroad 
Administration,  DOT. 
ACTION:  Notice,  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.),  this  notice 
aimounces  that  the  Information 
Collection  Requirement  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  May  13,  1999  (64  FR 
25952) 

DATES:  Comments  must  be  submitted  on 
or  before  February  23,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Safety  Analysis, 
Planning  and  Evaluation  Division,  KRS- 
21,  Federal  Railroad  Administration 
(FRA),  1120  Vermont  Ave.,  NW,  Mail 
Stop  17,  Washington,  DC  20590 
(telephone:  (202)  493-6292)  or  Dian 
Deal,  Office  of  Information  Technology 
and  Productivity  Improvement,  RAD- 
20,  FRA,  1120  Vermont  Ave.,  NW.  Mail 
Stop  35,  Washington,  DC  20590 
(telephone:  (202)  493-6133).  (These 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  No.  104-13,  section  2, 
109  Stat.  163  (1995)  (codified  as  revised 
at  44  U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  requfre  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
information  collection  activities  before 
0MB  may  approve  paperwork  packages. 
44  U.S.C.  3506;  3507;  5  CFR  1320.5, 
1320.8(d)(1),  1320.12.  On  May  13,  1999, 
FRA  published  a  60-day  notice  in  the 
Federal  Register  soliciting  comment  on 
ICRs  that  the  agency  was  seeking  OMB 
approval.  64  FR  25952.  FRA  received 
several  comments  after  issuing  this 
notice.  FRA  has  carefully  evaluated 
these  comments  and  has  responded  to 


them  fully  in  the  information  collection 
submission  which  it  is  presently 
forwarding  to  OMB.  A  smnmary  of  the 
comments  and  FRA  responses  are  given 
below.  Accordingly,  DOT  announces 
that  these  information  collection 
activities  have  been  re-evaluated  and 
certified  under  5  CFR  1320.5(a)  and 
forwarded  to  OMB  for  review  and 
approval  pursuant  to  5  CFR  1320.12(c). 
Interested  members  of  the  public  may 
obtain  a  free  copy  of  this  information 
collection  submission  by  contacting  Mr. 
Robert  Brogan  or  Ms.  Dian  Deal  at  tixe 
telephone  numbers  listed  above. 

Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 
information,  it  must  provide  30  days  for 
public  comment.  44  U.S.C.  3607(b);  5 
CFR  1320.12(d).  Federal  law  requires 
OMB  to  approve  or  disapprove 
paperwork  packages  between  30  and  60 
days  after  the  30  day  notice  is 
published.  44  U.S.C.  3507  (bHc);  5  CFR 
1320.12(d);  see  also  60  FR  44978,  44983. 
Aug.  29,  1995. 

Tne  summaries  below  describe  the 
nature  of  the  ICRs  and  the  expected 
burden.  The  revised  requirements  are 
being  submitted  for  clearance  by  OMB 
as  reauired  by  the  PRA. 

Title:  U.S.  DOT  Crossing  Inventory 
Form. 

OMB  Control  Number:  2130-0017. 
Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  675  railroads  and  50 
States. 
Fonn(s):  FRA  F  6180.71. 
Abstract:  Form  FRA  6180.71  is  a 
voluntary  form  and  is  being  revised  to 
include  additional  data  elements  at  the 
request  of  states  and  raifroads.  The  form 
is  also  being  revised  to  fulfill  National 
Transportation  Safety  Board  (NTSB) 
recommendations  and  to  take  advantage 
of  recent  advances  in  information 
technology.  The  form  is  used  by  states 
and  railroads  to  periodically  update 
certain  cite  specific  highway-rail 
crossing  information  which  is  then 
transmitted  to  FRA  for  input  into  the 
National  Inventory  File.  This 
information  has  been  collected  on  the 
U.S.  DOT  (formeriy  U.S.  DOT-AAR) 
Crossing  Inventory  Form  since  1974  and 
maintained  in  the  National  Inventory 
File  database  since  1975.  The  primary 
purpose  of  the  National  Inventory  is  to 
provide  for  the  existence  of  a  uniform 
database  which  can  be  merged  with 
accident  data  and  used  to  analyze 
information  for  planning  and 
implementation  of  crossing  safety 
improvement  programs  by  public, 
private,  and  governmental  agencies 
responsible  for  highway-rail  crossing 
safety.  Following  the  official 
establishment  of  the  National  Inventory « 
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in  1975,  FRA  asfiimed  the  principal 
responsibility  ad  custodian  for  the 
maintenance  am  1  continued 
development  of  the  U.S.  DOT/AAR 
National  Highwty-Rail  Crossing 
Inventory  Progrim.  The  major  goal  of 
the  Program  is  to  provide  federal,  state, 
and  loc^  goveniments,  as  well  as  the 
railroad  industry,  information  for  the 
improvement  of  safety  at  highway-rail 
crossings.  Good  management  practices 
necessitate  maintaining  the  database 
with  current  information.  The  data  will 
continue  to  be  ulseful  only  if  maintained 
and  updated  as  inventory  changes 
occuj.  FRA  previously  cleared  the 
reporting  and  retordkeeping  burden  for 
this  form  under  Office  of  Management 
and  Budget  (0MB)  clearance  number 
2130-0017.  OMB  approved  the  burden 
in  the  original  form  through' March  31, 
2000.  Based  on  ihe  most  recent 
information  available,  FRA  estimates 
approximately  85,000  updates  per  year. 
This  is  a  substaj|tial  reduction  in 
updates  from  the  previous  estimate  of 
responses  and  n  (presents  a 
corresponding  rjduction  of  1,538  hours 
in  the  reporting  and  recordkeeping 
burden.  The  red  uction  in  responses  is 
due  to  a  lower  r  jsponse  rate  from  states 
and  railroads  o\  er  the  past  few  years 
and  the  expecte  i  continuation  of  this 
trend.  FRA  is  re  guesting  a  three-year 
approval  from  C  iMB  for  this  information 
collection. 

Summary  of  Comments:  FRA  received 
a  total  of  five  w  itten  sets  of  comments 
in  response  to  i\  s  earUer  notice.  Most  of 
the  comments  p  ertained  to  the  data 
elements  and  layout  of  the  form. 
Michigan  Depajftment  of  Transportation 
(MDOT)  submit  ted  a  number  of 
comments.  It  stated  that  the  reasonable 
time  for  filling  ( fut  the  DOT  Crossing 
Inventory  Form  should  be  longer. 
MDOT  noted  th  it  it  has  one  person  to 
perform  many  c  ata  conversions  to 
provide  data  to  FRA  in  the  format  the 
agency  needs.  /  fter  careful  review,  FRA 
believes  its  esti  nate  of  the  amount  of 
time  required  t(  gather  the  necessary 
information  anc  complete  the  form  is 
accurate.  Thus,  FRA  is  not  changing  the 
biuden  time  for  this  form.  FRA's 
estimate  is  base  d  on  the  types  of 
updates  currenl  ly  being  provided  and 
on  the  average-  ime  estimate  provided 
by  one  state  wh  ich  recently  completed 
a  massive  state-  wide  update  of  all  their 
crossings.  MDC  T  requested  a  clearer 
description  of  \  /hat  constitutes  a 
crossing,  espec  ally  in  multiple  crossing 
situations  and  I  le  appropriate  way  to 
assign  U.S.  DO"  -AAR  numbers  to  the 
crossings.  FRA  believes  the  term  is  clear 
and  notes  in  its  response  that  a  crossing 
inventory  num  )er  shall  be  assigned  to  a 


crossing  which  is  defined  as  "the  tracks 
between  a  pair  of  the  same  type  of 
warning  devices."  See  sections  1.5  and 
2.3  of  the  1996  Highway-Rail  Crossing 
Inventory  Instructions  and  Procedures 
Manual.  While  this  may  seem 
inconsistent  at  times  in  multiple  track 
territory,  it  is  required  to  properly 
define  the  warning  devices  and  the 
character  of  the  crossing.  MDOT  also 
requested  that  FRA  make  the  Crossing 
Inventory  Form  available  on  its  Website 
along  with  the  ability  to  fill-in  the  form 
and  transmit  it  to  FRA.  Upon  approval 
by  OMB,  FRA  will  make  available  a 
blank  form  on  its  Website.  The  ability  to 
fill-in  the  form  and  transmit  it  to  FRA 
will  not  be  available  because  the  edit 
checks  to  insure  data  accuracy  and 
quality  would  not  be  in  place.  The  "GX 
32"  software  is  provided  for  this 
purpose.  MDOT  further  requested  that 
the  railroad  codes  be  made  available  on 
the  FRA  Website  and  also  that  the  States 
and  railroad  be  given  the  ability  to 
download  updated  data  from  the 
Internet.  FRA's  response  is  that  the 
railroad  codes  are  already  on  the  FRA 
Website  under  "View  or  Download  FRA 
Auxiliary  Tables."  With  regard  to  the 
second  matter,  the  capability  to 
download  the  current  data  in  the  File  is 
already  available  on  the  FRA  Website 
under  "Download  Database  Files." 
Arrangements  can  also  be  made  with 
FRA's  data  processing  contractor  to 
obtain  and  download  updated  files  for 
the  "GX  32"  software.  MDOT 
commented  that  a  mechanism  is  needed 
to  submit  data  that  still  has  missing 
fields  of  information,  and  that  some  data 
is  better  than  no  data.  FRA's  response  is 
that,  if  the  agency  allowed  partial  data 
submittal,  there  would  be  gaps  in 
information,  data  accuracy  and  quality 
would  suffer,  and  the  probability  would 
be  high  that  missing  data  would  not  be 
submitted  to  complete  the  update  or  the 
addition  to  the  new  crossing.  What  is 
suggested  can  already  be  performed. 
The  Crossing  Inventory  Form  can  be 
submitted  with  temporary  or  estimated 
information  (for  example,  an  estimate  of 
highway  traffic  volume)  and  then  it  can 
be  corrected  or  updated  later.  MDOT 
wanted  to  know  exactly  how  latitude 
and  longitude  are  determined  and  from 
what  point  in  the  crossings.  In  response, 
the  new  Instructions  will  define  that 
actual  recording  of  latitude  and 
longitude  be  taken  at  the  center  of  the 
crossing,  that  is,  the  midpoint  of  a 
diagonal  line  across  the  crossing 
between  the  primary  warning  devices 
facing  the  approach  lanes  of  traffic. 
MDOT  thought  that  a  glossary  of  terms 
should  be  provided  and  that  Item  5  of 
Part  III:  "Is  highway  paved?"  should 


have  the  added  designation  of  one-side 
only.  In  response,  FRA  does  not  believe 
a  glossary  of  terms  is  needed.  FRA 
recognizes  that  some  states  have  specific 
and/or  different  procedures  which  they 
follow.  However,  for  the  National 
Inventory,  the  original  Conunittee  of 
States  and  Railroads  established 
definitions  that  reflected  the  majority  of 
users.  Regarding  Item  5,  the  instructions 
will  indicate  that  if  one  side  of  the 
roadway  is  paved  and  the  other  is 
luipaved,  it  should  be  indicated  as 
impaved.  MDOT  observed  that  the  states 
do  not  have  the  time/resources  nor  do 
the  railroads  to  go  out  and  specifically 
collect  a  special  piece  of  data  just 
because  FRA  has  it  on  this  form.  In 
reply,  FRA  notes  that  the  required 
information  and  data  elements  were 
defined  by  the  states  and  railroads  in 
1973.  In  order  to  insure  accuracy, 
consistency,  and  quaJity,  FRA  can  not 
be  flexible  on  allowing  blank  data  fields. 
Lastly,  MDOT  had  comments  on  system 
security  and  the  integrity  of  data.  FRA's 
response  is  to  note  that  it  accepts 
Inventory  update  information  only  from 
one  designated  contact  person  in  each 
state  and  on  each  railroad.  In  order  to 
insure  the  integrity  and  accuracy  of  the 
data,  FRA  requires  all  data  elements  be 
completed  for  new  crossings  before  the 
record  is  inputted  into  the  National  File. 
The  PCAPS  (Personal  Computer 
Accident  Prediction  System)  program 
produces  lists  of  the  riskiest  crossings 
for  a  specifically  defined  entity  (state, 
coimty,  city,  railroad,  or  any 
combination  thereof).  If  the  data  is  not 
accurate,  it  is  the  responsibility  of  the 
state  and/or  railroad  to  provide  updated 
information.  It  should  be  noted  that  the 
PCAPS  program  i»  only  updated, 
produced,  and  distributed  once  per 
year. 

A  second  set  of  comments  was 
submitted  by  the  Association  of 
American  Railroads  (AAR).  AAR 
recommended  that  the  Crossing 
Inventory  Form  clearly  identify  the  data 
elements  which  should  be  completed  by 
the  raifroad  industry  and  those  elements 
which  should  be  completed  by  the 
highway  authority.  FRA  agrees,  and  has 
done  this  on  the  form  (where  possible), 
and  in  the  instructions  and  additional 
materials  which  accompany  the  form 
instructions.  AAR  had  severed 
comments  about  the  form  itself.  It 
requested  that  AAR's  name  be  removed 
from  the  title  of  the  form.  FRA  agrees. 
After  consultation  with  the  major  Class 
I  railroads  which  indicated  their 
agreement,  FRA  has  changed  the  title  to 
"DOT  Crossing  Inventory  Form."  AAR 
suggested  that  time  could  be  saved  by 
eliminating  the  second  box  in  data  items 
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which  require  a  yes  or  no  answer.  FRA 
agrees  in  principle.  However,  it  was 
determined  that,  in  order  to  be 
consistent  with  a  choice  for  a  response, 
a  "yes"  and  "no"  box  be  provided  for 
all  elements  for  questions  where  such  a 
response  was  appropriate.  This  also 
assures  that  the  respondent  addresses 
the  questions.  Thus,  two  boxes  remain 
for  these  questions.  AAR  observed  that 
Part  I  of  the  fonn  (May  draft)  contained 
several  categories  which  should  be 
included  and  identified  imder  Part  IV 
"Highway  Department  Information."  In 
particular,  he  thought,  data  items  3, 13, 
14,  15, 16,  18, 19,  and  24  should  be 
placed  under  Part  W.  In  response,  FRA 
has  clearly  identified  which  data 
elements  are  to  be  completed  by  the 
railroad  and  which  elements  are  to  be 
completed  by  the  highway  authority  in 
the  Instructions  and  on  the  Form  (again 
where  possible).  Part  I  "Location  and 
Classification"  of  the  revised  form 
provides  the  critical  information  that  is 
required  for  all  crossings,  whether 
public,  private,  or  pedestrian,  at-grade 
or  grade  separated.  Parts  II,  ID,  and  FV 
are  only  required  to  be  completed  if  the 
crossing  is  public,  although  information 
in  these  parts  will  now  be  accepted  and 
inputted  into  the  File  if  it  is  supplied  for 
private  crossings.  AAR  suggested  that 
instructions  for  Item  3  should  be 
changed  for  crossings  located  on  county 
lines  to  reflect  the  county  responsible 
for  maintenance  at  that  crossing,  and 
that  High  Speed  Rail  (HSR)  codes  be 
included  in  the  instructions  for  Item  12. 
FRA  agrees,  and  has  added  words  to  the 
instructions  that  the  State/County  that  is 
responsible  for  maintenance  at  the 
crossing  shall  determine  the  location  of 
the  crossing,  or  an  agreement/decision 
must  be  made  between  the  jurisdictions 
as  to  the  location  of  the  crossing.  The 
instructions  will  also  reflect  that  HSR 
codes  will  be  supplied  by  FRA  as 
specific  corridors  are  identified  and  that 
this  field  will  normadly  be  maintained 
by  FRA's  data  processing  contractor. 
AAR  commented  that  Items  35,  36,  and 
37  of  Part  I,  which  FRA  will  have  posted 
on  its  Website  under  Inventory  History 
which  identify  contacts,  do  not  add  any 
significant  value  to  the  inventory  data. 
FRA  disagrees  and  notes  that  only 
■  telephone  numbers  and  not  names  are 
required  by  these  data  elements. 
However,  consideration  will  be  given  to 
not  displaying  this  information  on  the 
FRA  Website.  AAR  suggested  that  Items 
lA  through  ID  of  Part  II  "Detailed 
Railroad  Information"  need  not  be 
included  on  the  form.  FRA  has  revised 
and  simplified  these  data  elements  in 
light  of  this  observation.  AAR  requested 
that  Item  IE  of  Part  II  which  inquires 


"whether  typical  number  of  daily  train 
movements  are  actual  or  estimated"  be 
deleted.  FRA  agrees  and  has  deleted  this 
data  element.  AAR  remarked  that  Part  D 
Item  2B  "Tjrpical  Speed  Range  Over 
Crossing"  should  identify  maximum 
table  speed  (mph).  FRA  disagrees  and 
feels  that  this  information  is  necessary 
to  identify  if  there  are  slow  movements 
over  the  crossing.  This  information  also 
helps  planners  to  determine  if  Constant 
Warning  Time  (CWT)  for  the  warning 
devices  is  needed.  AAR  stated  that  the 
instructions  for  Part  I  Item  11  "Train 
Detection"  should  only  be  provided  for 
crossings  with  active  warning  devices. 
FRA  agrees  and  has  made  the  default 
"None"  in  the  instructions.  AAR  noted 
that  Part  11  Item  14  "Whistle  Bans"  does 
not  make  sense  since  FRA's  anticipated 
proposed  rule  implementing  the  Swift 
Rail  Act  of  1994  would  prohibit  whistle 
bans.  FRA  agrees  and  has  changed  the 
title  of  Item  14  from  "Whistle  Ban"  to 
"Quiet  Zone"  (now  Part  I  Item  16).  AAR 
observed  that  Item  16  of  Part  D  should 
be  in  Part  IV  "Highway  Department 
Information."  FRA  agrees  with  this 
categorization.  FRA  has  moved  this  item 
to  Part  III  "Traffic  Control  Information" 
(Item  5)  and  has  also  re-named  it 
"Channelization  Devices  with  Gates"  for 
clarity.  AAR  suggested  that  Items  5  and 
10  of  Part  m  ("Physical  Data")  should 
be  more  appropriately  categorized  as 
roadway  instead  of  highway.  FRA  does 
not  agree.  While  it  is  true  that  several 
states  use  "highway"  as  a  term  to 
identify  specific  classifications  of 
roadways,  FRA  desires  that  terminology 
on  the  form  should  be  consistent  such 
as  the  usage  of  "highway-rail  crossings." 
This  term  is  used  to  refer  to  all  crossings 
whether  they  are  on  an  actual  highway, 
road,  or  street.  AAR  commented  that  the 
draft  instructions  should  identify  the 
appropriate  authority.  FRA  agrees  and 
the  final  instructions  will  have  a  table 
identifying  the  primary  authority 
responsible  for  providing  each  data 
element  and,  if  appropriate,  the 
secondary  authority  as  well.  Lastly, 
AAR  suggested  the  current  method  of 
forwarding  changes  to  FRA  increases 
administration  duties  for  submitting 
parties  and  for  FRA.  In  response,  FRA 
notes  that  a  facilitation  process  is 
already  available  which  allows  a 
railroad  or  States  to  use  the  "GX  32" 
program  software  to  submit  changes  and 
updates. 

A  third  set  of  conmients  was 
submitted  by  the  Burlington  Northern- 
Santa  Fe  Railway  Company  (BNSF). 
BNSF  had  a  number  of  comments 
regarding  the  data  elements  of  the  form. 
He  suggested  that  data  items  12,  13,  16, 
18, 19,  and  24  of  Part  I  "Location  and 


Classification  of  All  Crossings"  be 
moved  to  Part  III  (which  should  contain 
items  provided  by  the  highway 
authority).  In  response,  FRA  has  revised 
the  form  and  also  the  instructions  to 
more  clearly  identify  which  data 
elements  are  to  be  completed  by  the 
railroad  and  which  elements  are  to  be 
completed  by  the  highway  authority. 
BNSF  suggested  removing  Part  I  Item 
25B  "Public  Access"  since  he  believed 
the  answer  to  this  item  is  always  "no." 
FRA  disagrees  and  has  retained  this 
item  in  the  form.  This  field  was 
specifically  requested  by  a  Class  I 
railroad  and  is  designed  to  cover  those 
situations  where  the  general  public 
would  use  the  crossing  and  not  be  aware 
that  it  was  a  private  crossing.  BNSF 
remarked  that  it  did  not  wish  to  provide 
the  information  requested  regarding  the 
"Railroad  Contact"  in  Item  35  of  Part  I. 
Again,  this  data  element  does  not 
request  names  of  individuals  but  only 
telephone  numbers  and  is  retained  in 
the  form.  BNSF  remarked  that  Part  11 
"Detailed  Railroad  Information"  should 
contain  only  data  items  that  apply  to 
railroads.  FRA  agrees  and  has  taken  . 
steps  in  the  revised  form  to  separate  Part 
II  into  two  parts  by  creating  a  fifth  part 
for  the  warning  device  information. 
BNSF  further  remarked  that  Item  1 
"Typical  Number  of  Daily  Train 
Movements"  of  Part  n  should  be 
dropped  since  it  has  never  been  able  to 
determine  the  train  movements  by  day 
or  night.  FRA  disagrees  and  believes 
that  this  information  is  useful, 
particularly  in  the  DOT  Accident 
Prediction  Formulas.  However,  changes 
have  been  effected  in  the  revised  form 
to  simplify  the  information  to  be 
provided.  BNSF  advocated  that  Part  U 
Item  2B  "Typical  Speed  Range  Over 
Crossing"  be  eliminated  since 
determining  what  is  typical  for  each 
crossing  is  not  possible  and  can  change 
over  time.  FRA  disagrees  and  has 
retained  this  data  element.  In  thru 
territory,  the  normal  typical  speed  over 
the  crossing  would  be  constant,  most 
probably  the  timetable  speed.  BNSF 
recommended  that  Part  11  Item  6E 
"Hump  Crossing  Sign  W  lQ-5"  be 
moved  to  Part  III  since  this  is 
information  that  the  highway  is 
responsible  for  providing.  FRA  agrees. 
FRA  has  created  a  new  Part  for  Items  6 
through  16  titled  "Traffic  Control 
Device  Information"  and  has  specified 
in  the  instructions  that  Item  6E  is  the 
responsibility  of  the  highway  authority. 
BNSF  suggested  that  the  part  for  "Other 
Colored"  in  Part  II  Item  7 A  "Gates"  be 
removed.  FRA  has  changed  this  data 
element  (now  Part  III  Item  3A)  so  that 
it  will  just  count  the  number  of  gates 
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from  the  inventory.  As 
ir,  the  revised  form 
of  Item  14  from 
"Quiet  Zone"  (now 
^NSF  commented  that 
Median  Barriers  with 

moved  to  Part  III  and 
lighway  authority 
jain,  FRA  notes  that  the 
ty  will  have  the  primary 
supplying  this  data  so 
data  element.  Like 
elements,  it  is  not 
h  oads  to  observe  that 

are  present.  Railroads 
Mmdary  responsibility  for 
information.  BNSF 

of  the  items  in  Part 
a"  are  data  items 

authority  and  should 
I  he  road  authority.  In 

revised  the  form  and 
<  learly  identify  which 
lould  be  completed  by 
which  data  elements 
p  leted  by  the  highway 
lich  can  be  completed 
,  regarding  the  typical 
train  movements  (Part 
commented  that  it 
indicating  whether 

of  daily  train 
"actual"  or 
will  provide 

to  anyone.  FRA 
IE  has  been  eliminated. 


m3st  I 


read  i 


BNSF 

:  ho  IV 

numaer 
ai 
cojint 
infc  rmation  i 


cf 


comments  was 
Virginia  Department  of 
VDOT).  VDOT  noted 
place  on  the  Crossing 
for  independent  cities, 
if  there  is  an  edit  list 
Ci)unties/Cities  in  the  FRA 
,  FRA  has  provided 
ji  the  Instruction 
that  Federal 
ing  Standards  (FIPS) 
in  the  Inventory  File, 
placing  the  FIPS 
Website.  VDOT  suggested 
iie  instructions  to  Part  I 
No.  (Item  8)  box  be 
alpha  component.  In 
notes  that  an  alpha 
entered  in  the 


the 


know 


ensure 


Pre  cessi 


b3 


"Milepost"  field.  However,  because  of 
data  retrieved  and  printout  anomalies, 
FRA  strongly  recommends  that  alpha 
characters  be  avoided.  Usually  avoiding 
the  alpha  character  will  not  present  a 
serious  identification  problem.  VDOT 
suggested  that  the  instructions  to  Item  3 
of  Part  n  be  improved  to  clarify  what  are 
the  acceptable  types  of  "other"  tracks 
and  how  they  are  defined.  In  response, 
the  Instruction  Manual  supplied  by  FRA 
will  provide  examples  of  what  to 
specify. 

A  fifth  set  of  comments  was  submitted 
by  unidentified  individuals.  One  of 
these  commenters  requested  an  item  for 
the  "number  of  signal  heads"  be 
included  in  the  form.  FRA  concurs  that 
this  is  useful  information  and  has  added 
a  data  element  for  the  "nimiber  of 
flashing  light  pairs"  (now  Part  Ul  item 
3E).  Another  commenter  suggested  a 
change  to  both  the  Instructions  and  to 
Part  n  Item  6.C  "Other  Stop  Signs."  This 
commenter  stated  that  there  should  not 
be  any  other  stop  signs  other  than  the 
Standard  Highway  Stop  Sign.  FRA 
agrees.  It  has  deleted  Item  6C  and  has 
specified  in  the  instructions  that  non- 
standard stop  signs  should  be  reported 
as  "Other  Signs,"  now  Part  III  Item  2F. 
One  commenter  suggested  that  Part  I 
Item  7  "Mile  Post"  should  be  one  word. 
FRA  agrees  and  has  made  the  necessary 
change.  Another  commenter  suggested 
that  Part  II  Item  7A.  "Gates"  combine 
"red  and  white  reflect orized  "and 
"other  colored"  into  one  category.  FRA 
concurs  and  Item  3A  of  Part  III  will  just 
be  a  count  of  the  number  of  gates 
present  a  the  crossing  without 
distinction  to  the  type  or  color.  There 
was  also  a  suggestion  that  Part  II  Item 
6A  "Crossbucks"  combine 
"reflectorized"  and  "non-reflectorized" 
into  one  category.  FRA  agrees  and  Part 
m  Item  2A  will  just  be  a  coimt  of  the 
number  of  Crossbucks  present  at  the 
crossing  without  distinction  to  the  type. 

Another  commenter  requested  that 
FRA  create  an  additional  Part  on  the 
form  (there  would  ba  5  Parts)  and 
change  Part  II  "Detailed  Railroad 
Information"  to  "Highway  Warning 
Device  Information."  FRA  agrees  and 
has  created  a  fifth  Part  (which  becomes 
Part  m  "Traffic  Control  Device 
Information").  One  commenter 
recommended  moving  Part  11  Item  10  "Is 
Commercial  Power  Available?"  to  Part 
III  "Physical  Data."  FRA  concurs  and 
has  moved  this  item  to  Part  III  "Physical 
Data'(new  Part  IV).  Two  other  form 
changes  were  requested  by  commenters. 
One  was  to  change  Part  IV  "Highway 
Department  Information"  (new  Part  V) 
to  "Highway  Information."  The  other 


was  to  change  Part  III  "Physical  Data" 
to  "Physical  Characteristics."  FRA 
agrees  and  has  made  both  changes. 
Several  other  suggestions  were 
submitted.  One  concerned  grouping 
Items  21,  22,  23,  24,  and  25  together  and 
inserting  the  subtitle  "State  Supplied 
Information"  for  this  group.  Another 
regarded  changing  the  title  of  Part  11 
from  "Detailed  Railroad  Information"  to 
"Detailed  Information."  FRA  has 
implemented  these  last  two  suggestions 
in  the  revised  form.  Also  recommended 
by  commenters  was  to  change  the  title 
of  Part  I  "Location  and  Classification  of 
All  Crossings"  to  "Location  and 
Classification  Information,"  and  to 
move  "Whistle  Ban"  (Part  II  Item  14)  to 
Part  I  and  change  the  Item  name  to 
"Quiet  Zone."  FRA  agrees  with  both 
suggestions  and  has  revised  the  form 
accordingly.  FRA  has  also  moved  Part 
in  Item  6  "Pavement  Marking"  and  Item 
7  "Are  Advanced  Warning  Signs 
Present?"  to  the  section  "Traffic  Control 
Device  Information"  in  response  to 
comments. 

Annual  Estimated  Burden:  3,104 
hours 

Addressee:  Send  comments  regarding 
this  ICR  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  Seventh 
Street,  NW,  Washington,  DC  20503; 
Attention:  FRA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  is  best  assured  of  having 
its  full  effect  if  OMB  receives  it  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  D.C. 

Margaret  B.  Reid, 

Acting  Director.  Office  of  Information 
Technology  and  Support  Systems,  Federal 
Railroad  Administration. 
[PR  Doc.  0&-1506  Filed  1-21-00;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information; 
States  Where  Licensed  for  Surety 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 

ACTION:  Notice  And  request  for 
comments. 

summary:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  form  "States  Where  Licensed  for 
Surety." 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2000. 

ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3700 
East  West  Highway,  Programs  Branch, 
Room  144,  Hyattsville,  Maryland  20782. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Dorothy  Martin, 
Manager,  Surety  Bond  Branch,  Room 
608A,  3700  East  West  Highway, 
Hyattsville,  Maryland.  (202)  874-6850. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  States  Where  Licensed  for 
Surety. 

OMB  Number:  1510-0013. 

Form  Number:  FMS  2208. 

Abstract:  Information  is  collected 
from  insurance  companies  in  order  to 
provide  Federal  bond  approving  officers 
with  this  information.  The  listing  of 
states,  by  company,  appears  in 
Treasury's  Circular  570,  "Surety 
Companies  Acceptable  on  Federal 
Bonds". 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
318. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  318. 


Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techiques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  January  18,  2000. 
Judith  R.  Tillman, 

Assistant  Commissioner,  Financial 

Operations. 

IFR  Doc.  00-1624  Filed  1-21-00;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
Pools  and  Associations— Annual 
Letter 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  "Pools  and  Associations — Annual 
Letter". 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service.  3700 
East  West  Highway,  Programs  Branch, 
Room  144,  Hyattsville,  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 


should  be  directed  to  Dorothy  Martin, 
Manager,  Surety  Bond  Branch,  Room 
608A,  3700  East  West  Highway, 
Hyattsville,  MD  20872,  (202)  874-6850. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Pools  and  Associations — 
Annual  Letter. 

OMB  Number:  1510-0008. 

Form  Number:  None. 

Abstract:  The  information  is  collected 
for  the  determination  of  an  acceptable 
percentage  for  each  pool  and  association 
to  allow  Treasury  certified  companies 
credit  on  their  Schedule  F  for 
authorized  ceded  reinsurance  in 
determining  the  companies' 
underwriting  limitations. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  1 
hoiu-  30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  150. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utiHty,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start>-up 
costs  and  cos|(s  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  January  18,  2000. 
Judith  R.  Tiliman, 
Assistant  Commissioner,  Financial 
Operations. 
(FR  Doc.  00-1625  Filed  1-21-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Suretec  Insurance 
Company 


agency: 

Fiscal  Service, 
Treasury. 
ACTION:  Notice. 


Financ  al  Management  Service, 
I  epartment  of  the 


SUMMARY:  This 
the  Treasury 
1999  Revision, 
at  64  FR  35864. 
FOR  FURTHER 
Surety  Bond  B 
SUPPLEMENTARY 
Certificate  of 
surety  on  Feder; 
issued  to  the  fol 
31  U.S.C.  9304 


Supplement  No.  11  to 
Debartment  Circular  570; 
1  ublished  July  1.  1999. 


INF  3RMATI0N 


contact: 

Finch  at  (202) 874-7102. 

information:  a 
ority  as  an  acceptable 
bonds  is  hereby 

owing  Company  under 
9308.  Federal  bond- 


Aith 


t3 


approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  1999  Revision,  on  page  33889  to 
reflect  this  addition;  Suretec  Insurance 
Company.  Business  address;  10000 
Memorial  Drive,  Suite  330,  Houston,  TX 
77024.  Phone;  (713)  812-0800. 
Underwriting  limitation  b/;  $307,000. 
Surety  licenses  c/;  TX.  Incorporated  in; 
Texas. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 


http;/www. fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO)  Subscription 
Service,  Washington,  DC,  Telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number;  048000-00527-6. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  January  12,  2000. 
Wanda  J.  Rogers, 

Director.Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
|FR  Doc.  00-1623  Filed  1-21-00;  8:4,5  am) 
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DEPARTMENT  i  )F  DEFENSE 
GENERAL  SERVICES 
ADMINISTRATION 
NATIONAL  AEFpNAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  4^  and  52 
[FAR  Case  1999-^] 
RIN  9000-AI65 

Federal  Acquisition  Regulation;  Time- 
and-Materials  of  Lat>or-Hours 


AGENCIES 

General  Services 
and  National 
Administration 
action:  Propose^ 


Depar^ent  of  Defense  (DoD), 
Administration  (GSA), 
Aeh)nautics  and  Space 
I  NASA), 
rule. 


FAR  Secretariat 
NW.  Room  4035 
Washington,  DC 

Submit  e-mail 
Internet  to: 

farcase.  1 999_|B06@gsa.gov. 

Please  submit 


FAR  case  1999-(  06  in  all 


correspondence 


FAR  Secretariat 


summary:  The  C  vilian  Agency 
Acquisition  Cou  icil  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  pioposing  to  amend  the 
Federal  Acquisit  ion  Regulation  (FAR)  to 
clarify  the  requii  ements  regarding 

md-materials  and 
labor-hour  contr  jcts. 
DATES:  Intereste(  parties  should  submit 
comments  in  wr  ting  on  or  before  March 
24,  2000  to  be  ccnsidered  in  the 

final  rule. 
ADDRESSES:  Subi  ait  written  comments 
to:  General  Servijces  Administration, 

MVRS).  1800  F  Street, 
ATTN:  Laurie  Duarte. 

20405. 

comments  via  the 


:omments  only  and  cite 


•elated  to  this  case. 


FOR  FURTHER  INF<  tRMATION  CONTACT:  The 


Room  4035,  GS 


Building,  Washijigton,  DC  20405.  at 
(202)  501-4755  tor  information 
pertaining  to  sta  us  or  publication 
schedules.  For  c  arification  of  content, 
contact  Ms.  Line  a  Klein,  Prociu-ement 
Analyst,  at  (202)  501-3775.  Please  cite 
FAR  case  1999-<  06. 
SUPPLEMENTARY  INFORMATION: 


gn 


A.  Background 

This  proposed 
to  conform  the 
FAR  52.243-3. 
Materials  or  Labir 
guidance  in  Alternate 
FAR  52.243-1, 
because  most  of 


rule  amends  the  FAR 
dance  in  the  clause  at 
Cjhanges — Time-and- 
Hours,  with  the 
II  of  the  clause  at 
C  hanges — Fixed  Price, 
he  work  performed 


under  time-and-materials  or  labor-hour 
contracts  involves  services. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  dated 
September  30,  1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because 
contractors  are  entitled  to  an  equitable 
adjustment  to  contract  terms  and 
conditions  if  a  change  order  is  issued 
under  the  Changes  clause  of  the 
contract.  Therefore,  we  have  not 
prepared  an  Initial  Regulatory 
Flexibility  Analysis.  Comments  are 
invited  from  small  businesses  and  other 
interested  parties.  The  Councils  will 
consider  comments  from  small  entities 
concerning  the  affected  FAR  subparts  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comments 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  1999-606),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  43  and 
52 

Government  prociu-ement. 

Dated:  January  18,  2000. 
Edward  C.  Loefa, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore.  DoD,  GSA,  and  NASA 
propose  that  48  CFR  parts  43  and  52  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  43  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  43— CONTRACT 
MODIFICATIONS 

2.  Amend  section  43.205  by  revising 
paragraph  (c)  to  read  as  follows: 


43.205    Contract  clauses. 

***** 

(c)  Insert  the  clause  at  52.243-3, 
Changes — Time-and-Materials  or  Labor- 
Hours,  in  solicitations  and  contracts 
when  a  time-and-materials  or  labor-hour 
contract  is  contemplated.  The 
contracting  officer  may  vary  the  30-day 
period  in  paragraph  (c)  of  the  clause 
according  to  agency  procedures. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Amend  section  52.243-3  by — 

a.  Revising  the  introductory  text; 

b.  Revising  the  date  of  the  clause; 

c.  Revising  paragraph  (a)  of  the  clause; 

d.  In  the  introductory  text  of 
paragraph  (b)  emd  in  paragraph  (b)(4)  by 
removing  "shall"  and  adding  "will"  in 
their  place; 

e.  In  the  first  sentence  of  paragraph  (c) 
by  removing  "must"  and  adding  "shall" 
in  its  place;  and 

f.  Revising  paragraph  (d).  The  revised 
text  reads  as  follows: 

52.243-3    Changes — Time-and-Materials  or 
LatKK-Hours. 

As  prescribed  in  43.205(c),  insert  the 
following  clause: 

Changes — Time-and-Materials  or  Labor- 
Hours  (Date) 

(a)  The  Contracting  Officer  may  at  any 
time,  by  written  order,  and  without  notice  to 
the  sureties,  if  any,  make  changes  within  the 
general  scope  of  this  contract  in  any  one  or 
more  of  the  following: 

(1)  Description  of  services  to  be  performed. 

(2)  Time  of  performance  [i.e.,  hours  of  the 
day,  days  of  the  week,  etc.). 

(3)  Place  of  performance  of  the  services. 

(4)  Drawings,  designs,  or  specifications 
when  the  supplies  to  be  furnished  are  to  be 
specially  manufactured  for  the  Government 
in  accordance  with  the  drawings,  designs,  or 
specifications. 

(5)  Method  of  shipment  or  packing  of 
supplies. 

(6)  Place  of  delivery. 

(7)  Amount  of  Government-furnished 
property. 
***** 

(d)  Failure  to  agree  to  any  adjustment  will 
be  a  dispute  under  the  Disputes  clause. 
However,  nothing  in  this  clause  excuses  the 
Contractor  from  proceeding  with  the  contract 
as  changed.  (End  of  clause) 
[FR  Doc.  00-1589  Filed  1-21-00;  8:45  am] 
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of  1965,  as  amended 

year  2000  to  support 
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persistent 
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N  ition,  and  to  address 
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herwise  noted  below, 
accepted  on  a 
i  and  will  be  processed 
ava  lable.  Normally,  two 
required  for  a  final  decision 
of  a  completed 
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DATES:  Unless  o' 
applications  are 
continuous  basi 
as  funds  are 
months  are 
after  the  receipt 
application  that 
requirements 

ADDRESSES:  Adc  resses  for  EDA's  six 
regional  offices  md  Washington  office 
are  provided  in  section  XIII.  Addresses 
for  Economic  D(  velopment 
Representatives  (EDRs)  are  listed  under 
each  regional  of  ice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  partifls  should  contact  the 
appropriate  regi  3nal  office  or  EDR  as 
shown  in  Section  XIII  for  community 
and  regional  ecc  nomic  development 
projects.  For  nal  ional  technical 
assistance,  reses  rch,  and  trade 
adjustment  assij  tance  projects,  contact 
the  headquarter ;  program  office  as 
shown  in  Sectiops  XI  and  XII, 
respectively. 

SUPPLEMENTARY 
I.  General  Polic 


INFORMATION: 

es  under  PWEDA  ^ 


In  light  of  its 
the  demonstrateld 
economic 
encourages  onl\ 
will  significantl  / 
experiencing  or 
substantial 
focus  its  scarce 
commimities  w 


imited  resources  and 
widespread  need  for 
development,  EDA 

project  proposals  that 
benefit  areas 
threatened  with 
economic  distress.  EDA  will 
inancial  resources  on 
th  the  highest  economic 


distress.  Distress  may  exist  in  a  variety 
of  forms,  including,  but  not  limited  to, 
high  levels  of  unemployment,  low 
income  levels,  large  concentrations  of 
low-income  families,  significant  decline 
in  per  capita  income,  substantial  loss  of 
population  because  of  the  lack  of 
emplojonent  opportunities,  large 
numbers  (or  high  rates)  of  business 
failures,  sudden  major  layoffs  or  plant 
closures,  military  base  closures,  natural 
or  other  major  disasters,  depletion  of 
natural  resources,  and/or  reduced  tax 
bases. 

Potential  applicants  are  responsible 
for  demonstrating  to  EDA,  by  providing 
statistics  and  other  appropriate 
information,  the  natiu'e  and  level  of  the 
distress  their  project  efforts  are  intended 
to  alleviate.  In  the  absence  of  evidence 
of  high  levels  of  distress,  EDA  funding 
is  unlikely. 

EDA's  strategic  funding  priorities  are 
intended  to  implement  PWEDA  and  to 
continue  the  general  goals  in  place  over 
the  past  six  fiscal  years,  which  have 
been  refined  to  reflect  the  priorities  of 
the  U.S.  Department  of  Commerce. 
Unless  otherwise  noted  below,  the 
funding  priorities  listed  will  be 
considered  by  the  Selecting  Official 
(depending  upon  the  program,  either  the 
Regional  Director  or  Assistant  Secretary) 
after  the  project  proposal  has  been 
evaluated  based  upon  evaluation  criteria 
described  in  EDA's  regulations  at  13 
CFR  Chapter  III  (64  FR  5347,  Februarv 
3,  1999  and  64  FR  69867,  December  14, 
1999). 

During  FY  2000,  EDA  will  give 
priority  consideration  to  projects  that 
help  communities  achieve  and  sustain 
economic  growth,  including  those  that 
support  the  Administration's  "New 
Markets"  and  "Liveable  Communities" 
initiatives  and  the  priorities  of  the 
Department  of  Commerce,  including, 
among  other  things,  the  following: 

•  Construction  and  rehabilitation  of 
essential  public  works  infrastructure 
and  economic  development  facilities 
that  are  necessary  to  achieve  long-term 
growth  and  provide  stable  and 
diversified  local  economies  in  the 
Nation's  distressed  communities; 

•  Assistance  to  communities  suffering 
job  losses  and/or  plant  closings 
resulting  from  changing  trade  patterns. 
This  may  include,  but  is  not  limited  to, 
projects  for  export  promotion, 
identification  of  new  markets  and 
products,  increased  productivity,  and 
diversification  of  the  local  economic 
base; 

•  Commercialization  and  deployment 
of  technology,  particularly  information 
technology  and  telecommunications, 
and  efforts  that  support  technology 
transfer,  application,  and  deployment 


for  regional  economic  development. 
Also  included  under  this  category 
would  be  projects  that  support  the 
development  of  new  environmental 
technologies  and  techniques  (e.g., 
innovative  material  recycling  or  reuse 
within  the  context  of  eco-industrial 
development,  pollution  control  or 
treatment  processes,  and  flood 
mitigation)  that  significantly  enhance  an 
area's  economic  development  potential; 
Sustainable  development  programs  that 
will  provide  long-term  economic 
development  benefits  while  promoting 
eco-efficiency.  Included  are 
diversification  of  natiu-al  resource 
dependent  economies,  eco-industrial 
parks,  aquaculture  facilities, 
brownfields'  redevelopment,  and  other 
projects  that  increase  efficient  use  of 
resources  without  compromising  the 
environment  for  future  generations; 

•  Projects  from  Minority  Serving 
Institutions  to  plan  and  implement 
activities  that  will  create  opportunities 
for  minority  enterprise  and  technology- 
based  employment  in  distressed  areas; 

•  Entrepreneurial  development, 
especially  programs  that  build  local 
capacity  such  as  small  business 
incubators  and  community  financial 
intermediaries,  and  projects  benefitting 
minorities,  businesses  owned  by 
women,  and  people  with  disabilities 
(e.g.,  revolving  loan  funds); 

•  Economic  adjustment,  especially  in 
response  to  military  base  and 
Department  of  Energy  facility  closures 
and  downsizing,  defense  industry 
downsizing,  and  post-disaster,  long- 
telTO  economic  recovery; 

•  Projects  that  fall  under  the  New 
Markets  Initiative — those  that  attract 
private  investment  in  economically 
distressed  inner  city  areas,  small  and 
medium-sized  towns,  rural  areas,  and 
Native  American  communities. 

•  Projects  located  in  federally 
designated  rural  and  urban  Enterprise 
Communities  and  Empowerment  Zones 
and  state  enterprise  zones; 

•  Projects  that  demonstrate 
innovative  approaches  to  economic 
development; 

•  Projects  that  support  the  economic 
development  of  Native  American 
communities  including  Alaska  Native 
Villages; 

•  Projects  that  support  locally  created 
partnerships  that  focus  on  regional 
solutions  for  economic  development. 
Such  projects  will  be  given  priority  over 
proposals  that  are  more  limited  in 
scope.  For  example,  projects  that 
evidence  collaboration  in  fostering  an 
increase  in  regional  (multicounty  and/or 
multistate)  productivity  and  growth  will 
be  considered  to  the  extent  that  such 
projects  demonstrate  a  substantial 
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benefit  to  economically  distressed  areas 
of  the  region; 

•  Projects  that  support  the  ♦ 
Environmental  Protection  Agency's 
(EPA)  designated  brownfield  pilots  and 
Brownfield  Showcase  Commimities  that 
are  eligible  for  EDA  funding;  and/or 

•  Projects  that  support  the  Covmcil  on 
Environmental  Quality's  American 
Heritage  Rivers  Initiative.  EDA  will  to 
the  extent  practicable,  given  its  limited 
resources,  work  with  EDA  eligible  river 
commiuiities  on  each  of  the  14 
Presidentially  designated  rivers  in 
achieving  their  economic  development 
goals  and  objectives. 

To  the  degree  that  one  or  more 
funding  priorities  are  included  (or 
packaged  together)  in  the  proposal,  the- 
ability  to  obtain  EDA  assistance  may  be 
enhanced. 

n.  Other  Infonnation  and-Requirements 

EDA  regulations  at  13  CFR  Chapter  III 
published  in  the  Federal  Register  (64 
FR  5347,  February  3,  1999,  and  64  FR 
32973,  June  18,  1999  and  64  FR  69867, 
December  14,  1999),  are  available  from 
EDA  offices  listed  in  Section  XIII  and 
from  the  EDA  web  site  at  www.doc.gov/ 
eda. 

Certain  Departmental  and  other 
requirements  are  noted  below. 
Additional  information  is  available 
through  links  to  EDA's  web  site  at 
iwvw.doc.gov/eda  or  from  the 
appropriate  EDA  office  listed  in  Section 
XIII. 

A.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  a  person  be 
subject  to  a  penalty  for  failvu-e  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number.  This 
notice  involves  a  collection  of 
information  requirement  subject  to  the 
provisions  of  the  PRA  and  has  been 
approved  by  OMB  under  Control 
Nimiber  0610-0094. 

B.  All  primary  applicants  must  submit 
a  completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided:  Prospective  participants  (as 
defined  at  15  CFR  Part  26.  Section  105) 
are  subject  to  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

Grantees  (as  defined  at  15  CFR  Part 
26.  Section  605)  are  subject  to  15  CFR 
Part  26,  Subpart  F,  "Drug-Free 


Workplace  Requirements  (Grants)"  and 
the  related  section  of  the  certification 
form  prescribed  above  applies; 

Persons  (as  defined  at  15  CFR  Part  28, 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions." 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  eiffected  programs,  whichever  is 
greater;  and 

C.  Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosxu-e  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28,  Appendix  B. 

D.  The  implementing  regulations  of 
the  National  Environmental  Policy  Act 
(NEPA)  require  EDA  to  provide  public 
notice  of  the  availability  of  project 
specific  environmental  documents  such 
as  environmental  impact  statements, 
environmental  assessments,  findings  of 
no  significant  impact,  records  of 
decision  etc..  to  the  affected  public  as 
specified  in  40  CFR  1506.6(b). 

Depending  on  the  project  location, 
environmental  information  concerning 
specific  projects  can  be  obtained  from 
the  Regional  Environmental  Officer 
(REO)  in  the  appropriate  EDA  regional 
office  listed  in  Section  XIII. 

E.  Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  imder  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  clisclosure  form,  SF-LLL 
"Disclosing  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DoC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DoC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

F.  No  award  of  Federal  funds  will  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
hill; 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 


G.  Unsatisfactory  performance  imder 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

H.  Applicants  should  be  aware  that  a 
false  statement  on  the  application  is 
grounds  for  denial  of  the  application  or 
termination  of  the  grant  award  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  1 8 
U.S.C.  1001. 

I.  Applicants  are  hereby  notified  that 
any  equipment  or  products  authorized 
to  be  purchased  with  funding  provided 
under  this  program  must  be  American- 
made  to  the  maximum  extent  feasible. 

J.  Applicants  seeking  an  early  start, 
i.e.,  to  begin  a  project  before  EDA 
approval,  must  obtain  a  letter  from  EDA 
allowing  such  early  stirt.  The  letter 
allowing  the  early  start  will  be  null  and 
void  if  the  project  is  not  subsequently 
approved  for  funding  by  the  grants 
officer.  Approval  of  an  early  start  does 
not  constitute  project  approval. 
Applicants  should  be  aware  that  if  they 
inciu-  any  costs  prior  to  an  award  being 
made  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DoC  to  cover 
preaward  costs.  Additionally.  EDA  also 
requires  that  compliance  with 
environmental  regulations,  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  be 
completed  before  construction  begins. 

K.  If  an  application  is  selected  for 
funding,  EDA  has  no  obligation  to 
provide  any  additional  futxu-e  funding  in 
connection  with  an  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  sole 
discretion  of  EDA. 

L.  Unless  otherwise  noted  below, 
eligibility,  program  objectives, 
application  procedures,  selection 
procedures,  evaluation  criteria  and 
other  requirements  for  all  programs  are 
set  forth  in  EDA's  regulations  at  13  CFR 
Chapter  III  (64  FR  5347.  February  3. 
1999.  64  FR  39273.  June  18.  1999.  and 
64  FR  69867,  December  14,  1999). 

M.  Area  eligibility  is  determined  at 
the  time  that  EDA  invites  an  application 
under  13  CFR  305  or  308  and  is  based 
on  the  most  recent  Federal  data 
available  for  the  area  where  the  project 
will  be  located  or  where  the  substantial 
direct  benefits  will  be  received.  If  no 
Federal  data  are  available  to  determine 
eligibility,  an  applicant  must  submit  to 
EDA  the  most  recent  data  available  for 
the  area  through  the  government  of  the 
State  in  which  the  area  is  located,  i.e., 
conducted  by  or  at  the  direction  of  the 
State  government.  Project  areas  must  be 
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3.  A  Department  of  Energy  defense- 
related  funding  reduction  refers  to  a 
Department  of  Energy  facility  that  has 
experienced  or  will  experience  a 
reduction  of  employment  resulting  from 
its  defense  mission  change.  The  area  is 
eligible  from  the  date  of  the  Department 
of  Energy  announcement  of  reductions 
until  five  years  after  the  actual  date  of 
reduced  operations  at  the  installation, 
provided  that  the  reduction  is  not 
sooner  canceled. 

D.  Natural  or  other  major  disasters  or 
emergencies.  An  area  that  has  received 
one  of  the  following  disaster 
declarations  is  eligible  for  EDA 
assistance  for  a  period  of  18  months 
after  the  date  of  declaration,  unless 
further  extended  by  the  Assistant 
Secretary:' 

1.  A  Presidential  Disaster  Declaration 
authorizing  FEMA  Public  Assistance 
pursuant  to  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  as  amended  (Public  Law 
93-288),  42  U.S.C.  5121  et  seq.),  or 

2.  A  Federally  Declared  Disaster 
pursuant  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  (Public  Law  94-265)  as  amended 
by  the  Sustainable  Fisheries  Act  (Public 
Law  104-297),  or 

3.  A  Federal  Declaration  pursuant  to 
the  Consolidated  Farm  and  Rural 
Development  Act,  as  amended  (Public 
Laws  92-419,  96-438,  97-35,  98-258, 
99-198,  100-233,  100-387, and  101- 
624),  or 

4.  A  Federally  Declared  Disaster 
pursuant  to  the  Small  Business  Act,  as 
amended  (PubUc  Law  85-536). 

E.  Extraordinary  depletion  of  natural 
resources.  EDA  presently  recognizes  the 
following  conditions  of  extraordinary 
natural  resource  depletion: 

1.  Fisheries 

2.  Coal 

3.  Timber 

Assistant  Secretary  modifications  to 
the  above  listing  of  conditions  of 
extraordinary  natural  resource 
depletion,  as  they  may  occur,  will  be 
announced  in  subsequent  public 
notices. 

F.  Closure  or  restructuring  of 
industrial  firms,  essential  to  area 
economies.  An  area  that  has 
experienced  closure  or  restructuring  of 
firms  resulting  in  sudden  job  losses  and 
meeting  the  following  criteria: 

1.  For  areas  over  100,000  population, 
the  actual  or  threatened  dislocation  is 
500  jobs,  or  1  percent  of  the  civilian 
labor  force  (CLF),  whichever  is  less. 

2.  For  areas  up  to  100,000  population, 
the  actual  or  threatened  dislocation  is 
200  jobs,  or  1  percent  of  the  CLF, 
whichever  is  less. 


Actual  dislocations  must  have 
occurred  within  one  year  of  application 
to  EDA  and  threatened  dislocations 
must  be  anticipated  to  occur  within  two 
years  of  application. 

G.  Local  negative  impacts  of  foreign 
trade.  An  area  certified  as  eligible  by  the 
North  American  Development  Bank 
(NADBank)  Program  or  the  Com'munity 
Adjustment  and  Investment  Program 
(CAIP)  . 

H.  Other  special  need.  The  area  is 
experiencing  other  special  and/or 
extraordinary  economic  adjustment 
need  as  determined  by  the  Assistant 
Secretary. 

The  applicant  will  be  asked  to  present 
appropriate  economic  or  demographic 
statistics  to  demonstrate  a  special  need. 

rv.  Funding  Availability 

Under  EDA's  fiscal  year  2000 
appropriation.  Pub.  L.  106-113,  program 
funds  totalling  $360,550,000  are 
available  until  expended.  EDA  has 
already  received  and  begun  processing 
requests  for  funding  under  its  programs 
for  fiscal  year  2000.  New  requests 
submitted  that  require  approval  during 
this  fiscal  year  will  face  substantial 
competition. 

V.  Authority 

The  authority  for  programs  listed  in 
Parts  VI  through  XI  is  the  Public  Works 
and  Economic  Development  Act  of 
1965,  (Pub.  L.  89-136,  42  U.S.C.  3121, 
et  seq.),  as  amended,  and  as  further 
amended  by  Pub.  L.  105-393  (PWEDA). 
The  authority  for  the  program  listed  in 
Part  XII  is  Title  II  Chapters  3  and  5  of 
the  Trade  Act  of  1974,  as  amended,  (19 
U.S.C.  2341-2355;  2391)  (Trade  Act),  as 
amended  by  Pub.  L.  105-119. 

VI.  Program:  Public  Works  and 
Economic  Development  Assistance 

(Catalog  of  Federal  Domestic  Assistance: 
11.300  Economic  Development-Grants  for 
Public  Works  and  Infrastructure) 

Funding  Availability 

Funds  in  the  amount  of  $204,521,000 
maybe  appropriated  for  this  program. 
The  average  funding  level  for  a  grant 
last  fiscal  year  was  $849,000. 

Vn.  Program:  Technical  Assistance- 
Local  Technical  Assistance;  National 
Technical  Assistance;  and  University 
Centers 

(Catalog  of  Federal  Domestic  Assistance: 
11.303  Economic  Development-Technical 
Assistance) 

Funding  Availability 

Fimds  in  the  amount  of  $9,100,000 
million  have  been  appropriated  for  the 
Technical  Assistance  programs  of  which 
approximately  $1,530,000  is  available 
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for  the  Local  Technical  Assistance 
program;  $1,101,000  for  the  National 
Technical  Assistance  program;  and 
$6,469,000  for  the  University  Center 
program.  The  average  funding  level  in 
FY  1999  for  Local  Technical  Assistance 
grants  was  $28,000;  for  National 
Technical  Assistance  grants,  $108,000; 
and  for  University  Center  grants, 
$98,300. 

EDA  expects  that  most  University 
Center  funds  will  be  used  for  support  to 
existing  University  Centers.  EDA  is  in 
the  process  of  designating  the 
University  Center  program  as  a  multi- 
Cup  to  three)  year  program  and  expects 
at  least  $6,469,000  in  funding  to  be 
available  in  each  of  the  second  and  third 
years.  AppUcants  imder  EDA's 
University  Center  Technical  Assistance 
programs  may  be  invited  to  submit 
applications  for  multi-year  awards, 
setting  out  the  proposed  budget  and 
project  activities  for  each  year,  up  to 
three  years.  If  accepted,  such 
applications  will  simplify  the 
application  process  in  subsequent  year 
or  years,  although  in  each  year  approval 
of  an  award  will  be  dependent  upon 
continued  satisfactory  performance 
during  the  preceding  period,  the 
availability  of  program  funds,  and  will 
be  at  EDA's  sole  discretion.  It  is  EDA's 
intention  to  have  the  multi-year  funding 
cycle  coincide  with  the  peer  review 
cycle  called  for  under  Section  506  of 
PWEDA  and  13  CFR  §  318.1. 

A  separate  FR  Notice  wall  set  forth  the 
specific  funding  priorities,  application 
process,  and  time  frames  for  certain 
National  Technical  Assistance  projects. 

Vm.  Program:  Planning — Planning 
Assistance  for  EconiMnic  Development 
Districts,  Indian  Tribes,  States,  and 
Other  Planning  Organizations 

(Catalog  of  Federal  Domestic  Assistance: 
11.302  Economic  Development — Support  for 
Planning  Organizations;  11.305  Economic 
Development — State  and  Local  Economic 
Development  Planning) 

Funding  Availability 

Fimds  in  the  amoimt  of  $24,000,000 
have  been  appropriated  for  the  Planning 
program.  The  funding  levels  for 
plamiing  grants  last  year  ranged  from 
$10,000  to  $200,000.  EDA  expects  the 
majority  of  planning  funds  will  be  used 
for  support  to  existing  Economic 
Development  District  and  Indian  Tribe 
grantees.  EDA  is  in  the  process  of 
designating  the  Planning  programs  as 
multi-(up  to  three)year  programs  and 
expects  at  least  $24,000,000  in  funding 
to  be  available  annually  in  the  second 
and  third  years.  Applicants  under  EDA's 
Planning  programs  may  be  invited  to 
submit  appUcations  for  multi-year 


awards,  setting  out  the  proposed  budget 
and  project  activities  for  each  year,  up 
to  three  years.  If  accepted,  such 
applications  will  simplify  the 
application  process  in  the  subsequent 
year  or  years,  although  in  each  year 
approval  of  an  award  will  be  dependent 
upon  continued  satisfactory 
performance  during  the  preceding 
period,  the  availability  of  program 
funds,  and  will  be  at  EDA's  sole 
discretion.  It  is  EDA's  intention  to  have 
the  multi-year  funding  cycle  coincide 
with  the  peer  review  cycle  called  for 
under  Section  506  of  PWEDA  and  13 
CFR  §  318.2.  At  the  discretion  of  the 
Regional  Office,  other  applicants  for 
planning  assistance  may  be  invited  to 
submit  appUcations  for  up  to  a  three- 
year  period.  Funding  in  FY  2001  and  FY 
2002  for  these  other  applicants  will  be 
contingent  upon  the  availability  of 
funds  from  Congress,  satisfactory 
performance,  and  at  the  sole  discretion 
of  EDA. 

DC.  Program:  Econmnic  Adjustment 
Assistance 

(Catalog  of  Federal  Domestic  Assistance: 
11.307  Economic  Development  and 
Adjustment  Assistance  Program) 

Funding  Availability 

Fimds  in  the  amount  of  $34,629,000 
have  been  appropriated  for  this 
program.  Of  this  amount,  $12,000,000  is 
available  for  economic  adjustment 
projects  located  in  regions  impacted  by 
coal  industry  downsizing  and  timber 
industry  issues  with  an  additional 
$3,129,000  available  for  disaster 
mitigation  uses. 

The  $3,129,000  for  disaster  mitigation 
and  recovery  will  be  available  to 
support  selected  hazard  prone 
communities  (areas  subject  to  natural 
disasters)  including  Project  Impact 
communities  (communities  recognized 
for  taking  actions  on  their  own  to 
mitigate)  designated  by  the  Federal 
Emergency  Management  Agency 
(FEMA),  for  capacity  building  and 
mitigation  activities  in  areas  that  are 
EDA  eUgible.  In  addition  to  the 
eligibility  criteria  set  forth  in  EDA's 
regulation's  at  13  CFR  Chapter  m  (64  FR 
5347,  February  3, 1999  and  64  FR 
69867,  December  14,  1999)  these 
communities  must  have  experienced  a 
natiual  disaster  or  be  located  in  natural 
hazard  prone  areas. 

The  average  funding  level  for  a 
regular  economic  adjustment  grant  last 
year  was  $180,000. 

X.  Program:  Defense  Economic 
Conversion 

(Catalog  of  Federal  Domestic  Assistance: 
11.307  Economic  Development  and 


Adjustment  Assistance  Program;  11.300 
Economic  Development  Grants;  11.303 
Economic  Development-Technical 
Assistance;  11.302  Economic  Development — 
Support  for  Planning  Organizations;  11.305 
Economic  Development — State  and  Local 
Economic  Development  Planning;  11.312 
Economic  Development — Research  and 
Evaluation  Program;  and  11.313  Economic 
Development — ^Trade  Adjustment  Assistance) 

Funding  AvailabiUty 

Fimds  in  the  amount  of  $77,300,000 
have  been  appropriated  for  this 
program.  The  average  funding  level  for 
a  grant  last  year  was  $1,300,000. 

Up  to  $2.5  million  of  defense 
adjustment  funds  will  be  available  for 
projects  that  demonstrate  iimovative 
credit  enhancement  of  debt  financing 
for  base-reuse  in&astnicture.  In  1998, 
EDA  published  the  results  of  its  funded 
research  project  entitled  Defense 
Adjustment  Infrastructure  Bonds:  Credit 
Enhancement  Grants  Make  Affordable 
Capital  Available.  During  FY  2000,  EDA 
encourages  projects  that  apply  the 
concepts  explained  in  the  study  which 
is  available  on  EDA's  wiebsite  at 
www.doc.gov/eda.  EDA  will  give 
priority  to  projects  that:  (1)  Fuind 
financial  studies  to  determine  whether  a 
base-reuse  capital  improvement 
financing  scheme  requires  credit 
enhancement,  and  if  so,  to  determine 
the  most  appropriate  form(s)  of  credit 
enhancement  (note  that  proposed  credit 
enhancement  schemes  need  not  identify 
EDA  as  a  funding  source  in  order  to  be 
competitive);  or  (2)  fund  the  credit 
enhancement  of  a  bond  for  construction 
activities  targeted  to  new  or  renovated 
infrastructure  and/or  buildings  located 
on  former  military  base  property. 
Factors  that  will  be  considered  in 
selecting  projects  under  this 
demonstration  will  include:  the 
economic  distress  of  the  community 
affected  by  the  base  closure;  the 
projected  economic  development 
benefits,  e.g.,  job  creation  and  private 
sector  investment,  that  will  result  from 
the  construction  of  improvements  that 
will  be  funded  by  the  bond;  and  the 
degree  to  which  the  resulting  activities 
can  serve  as  a  prototype  for  other  areas 
facing  major  base  conversion  needs. 

XI.  Program:  Research  and  Evaluation 

(Catalog  of  Federal  Domestic  Assistance: 
11.312  Economic  Development — Research 
and  Evaluation  Program) 

Fimding  AvailabiUty 

Funds  in  the  amount  of  $500,000  have 
been  appropriated  for  this  program.  The 
average  funding  level  for  a  grant  last 
fiscal  year  was  $41,000. 

A  separate  FR  Notice  will  set  forth  the 
specific  funding  priorities,  appUcation 
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XU.  Program:  Trade  Adjustment 
Assistance 

(Catalog  of  Federal  Domestic  Assistance: 
11.313  Economic  Development — Trade 
Adjustment  Assistance) 

Funding  Availability 

Funds  in  the  amount  of  $10,500,000 
have  been  appropriated  for  this 
program.  The  typical  funding  level  for  a 


grant  last  year  was  $791,000.  For  further 
information  on  this  program  contact: 
Anthony  J.  Meyer,  Coordinator,  Trade 
Adjustment  emd  Technical  Assistance, 
Planning  and  Development  Assistance 
Division,  Economic  Development 
Administration,  Room  7317,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230,  Telephone:  (202)  482-2127. 


EDA  f  lEGioNAL  Offices  and  Economic  Development  Representatives  EDA  Regional  Offices: 


Economic  Development  Representatives 


States  Covered 


William  J.  Day,  >^..  Regional  Director,  Atlanta  Regional  Office,  401  West  Peachtree  Street,  N.W.,  Suite  1820,  Atlanta,  Georgia  30308- 
3510,  Telephone:  (404)  730-3002,  Fax:  (404)  730-3025,  Internet  Address:  wday1@doc.gov 


illtM  rt 


PATTERSON.  Gi 

3000,  Internet 
HUNTER.  Bobby  D, 

Internet  Address: 
DIXON,  Patricia  M. 

40a-2513,  Internet 
DENNIS,  Bobby 

3020,  Internet 
TAYLOR,  Willie  C 

730-3032.  Intem^t 
REED.  Tonia,  401 

730-3026.  Internet 

Pedro  R.  Garza 


4C1 


.  401  West  Peachtree  Street,  N.W.,  Suite  1820,  Atlanta,  GA  30308,  Teleptione:  (404)  730- 
Ad^Jress:  gpat1ers@doc.gov. 

771  Corporate  Drive,  Suite  200,  Lexington,  KY  4050:^-5477,  Telephone:  (606)  224-7426, 
bhunter@doc,gov, 

US   Department  of  Commerce-EDA,  P.  O.  Box  1707,  Lugoff,  SC  29078,  Telephone:  (803) 
Address:  pdixon@doc.gov. 

West  Peachtree  Street,  N.W.,  Suite  1820,  Atlanta,  GA  30308-3510,  Telephone:  (404)  730- 
Ad^ress:  bdennis@doc.gov. 

401  West  Peachtree  Street,  N.W.,  Suite  1820,  Atlanta,  GA  30308-3510,  Telephone:  (404) 
Address:  wtaylor5@doc.gov. 
West  Peachtree  Street,  N.W.,  Suite  1820,  Atlanta,  Georgia  30308-35,10,  Telephone:  (404) 

Address:  treed@doc  gov  I 

Regional  Director,  Austin  Regional  Office,  327  Congress  Avenue,  Suite  200,  Austin,  Texas 
(512)  381-8144,  Fax:  (512)381-8177,  Internet  Address:  pgarza1@doc.gov 


Mississippi. 

Georgia. 

Kentucky. 

North  Carolina  (Western). 

South  Carolina. 

North  Carolina  (Eastern). 

Alabama. 

Florida. 

Tennessee. 

78701-4037,  Telephone: 


Area  Directors 

JACOB,  Larry,  Austin  Regional  Office  327  Congress  Avenue,  Suite  200  Austin,  TX  78701-4037,  Telephone:  (512) 
381-8157,  lntem<  t  Address:  ljacob@doc.gov. 


FRERKING.  Sharoi 
Telephone:  (512) 

SPEARMAN,  Sam, 


T  .  Austin  Regional  Office  327  Congress  Avenue,  Suite  200,  Austin,  Texas  78701-4037. 
381-8154,  Intemet  Address;  sfrerking@doc.gov. 


New  Mexico 

Oklahoma 

Texas  (Northwest). 

Arkansas 

Louisiana 

Texas  (Southeast). 


700  West  Capital,  Room  2509,  Little  Rock,  AR  72201,  Telephone:  (501)  324-5637,  Internet 
Address:  sspeam  a@doc.gov. 
DAVIDSON-EHLER  3,  Pamela  501  Magazine  Street,  Room  1025,  New  Orleans,  LA  70130,  Telephone:  (504)  589- 
4179,  Intemet  Adilress:  pdavidso@doc.gov. 

Regional  Director,  Chicago  Regional  Office,  111  North  Canal  Street,  Suite  855,  Chicago.  IL  60606,  Telephone:  (312) 
353-7706,  Fax:  (312)  353-8575,  Internet  Address:  rsawyer@doc.gov 


C.  Rot)ert  Sawyer , 


ARNOLD,  John  B. 

5719  (Illinois).  (2 
HICKEY,  Robert  F 

800)  686-2603  (l^di 
PECK,  John  E.,  P 

249-7597  (Wiscoh 

Anthony  J.  PreitJ , 


I.  104  Federal  Building,  515  West  First  Street,  Duluth,  MN  55802,  Telephone:  (1-888)  865-  Illinois. 

i)  720-5326  (Minnesota),  Internet  Address:  jamold@doc.gov.  Minnesota. 

Federal  Building.  Room  740,  200  North  High  Street,  Columbus.  Ohio  43215,  Telephone:  (1-  Ohio, 

iana),  (614)  469-7314  (Ohio),  Intemet  Address:  rhickey@doc.gov.  Indiana. 

Box  517,  Acme,  Michigan  49610-0517.  Telephone:  (616)  938-1712  (Michigan),  (1-888)  Michigan: 

sin),  Intemet  Address:  ipeck@doc  gov. .  Wisconsin. 
Regional  Director,  Denver  Regional  Office,  1244  Speer  Boulevard,  Room  670,  Denver,  Colorado  80204,  Telephone: 
(303)  844-4715.  Fax:  (303)  844-3968,  Internet  Address:  jwoodwa2@doc.gov 


Paul 


ZENDER.  John  P , 

Address:  jzender 
CECIL,  Robert.  Federal 

4746.  Intemet  Adqress 
HILDEBRANDT 

(573)  442-8084. 
ROGERS.  John  C. 

phone:  (406)  441 
JUNGBERG,  Cip, 

57401,  Telephone 
TURNER,  Robert, 

Telephone:  (303) 
Paul  M.  Raetich 


1244  Speer  Boulevard,  Room  632,  Denver,  CO  80204,  Telephone:  (303)  844-4902,  Internet  Colorado. 

doc.gov  Kansas. 

Building.  Room  823,  210  Walnut  Street,  Des  Moines,  lA  50309,  Telephone:  (515)  284-  Iowa. 

bcecil@doc.gov.  Nebraska. 

Federal  Building,  Room  B-2.  608  East  Cherry  Street,  Columbia,  MO  65201,  Telephone:  Missouri, 
ntemet  Address:  phildebl  @doc.gov. 

Federal  Building,  Room  196,  301  South  Park  Ave.,  Drawer  10074,  Helena.  MT  59626.  Tele-  Montana. 

1175,  Intemet  Address:  jrogers6@doc.gov  Wyoming. 

>ost  Office/Courthouse,  102  4th  Ave.,  Room  216,  P.O.  Box  190,  Aberdeen,  South  Dakota  South  Dakota. 

(605)  226-7315.  Internet  Address:  cjungberg@doc.gov.  North  Dakota, 

(thief,  Operations  Management.  1244  Speer  Boulevard,  Room  670,  Denver,  Colorado  80204.  Utah. 
844-4474,  Internet  Address:  r1urner@doc.gov. 

,  Regional  Director,  Philadelphia  Regional  Office,  Curtis  Center,  Independence  Square  West,  Suite  140  South, 
Philadelphia,  PA  19106,  Telephone:  (215)  597-4603,  Fax:  (215)  597-6669,  internet  Address:  Praetsch@doc.gov 


GOOD,  William  A 
Square  West.  Phladelphi 


Acting,  Philadelphia  Regional  Office,  The  Curtis  Center-Suite  140  South,  Independence 
ia,  PA  19106,  Telephone:  (215)  597-0405,  Internet  Address:  wgood@doc.gov. 


Delaware. 

District  of  Columbia. 
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EDA  Regional  Off  ices  and  Economic  Development  Representatives  EDA  Regional  Offices:— Continued 


Economic  Development  Representatives 


States  Covered 


AUBE.  Michael  W.,  48  Highland  Avenue,  Bangor,  ME  04401-4656,  Telephone:  (207)  945-6985,  Internet  Address: 
Maube@doc.gov. 

POTTER,  Rita  V.,  143  North  Main  Street,  Suite  209,  Concord,  NH  03301-5089,  Telephone:  (603)  225-1624, 

Internet  Address:  rpotter@doc.gov. 
HUMMEL,  Edward,  Philadelphia  Regional  Office,  The  Curtis  Center-Suite  140  South,  Independence  Square  West, 

Philadelphia,  PA  19106,  Telephone:  (215)  597-6767.  Internet  Address:  ehummel@doc.gov. 


ConnecticuL 
Maine. 

Rhode  Island. 
New  Hampshire. 
Massachusetts. 
New  Jersey. 
New  York  City  (Long  Is- 
land). 
New  York. 
Vermont 
Pennsylvania. 


MARSHALL,  Harold  J.  II,  620  Erie  Boulevard  West,  Suite  104,  Syracuse,  NY  13204-2442,  Telephone:  (315)  448- 

0938,  Internet  Address:  hmarshal@doc.gov. 
PECONE,  Anthony  M.,  525  North  Broad  Street,  West  Hazelton,  PA.  18201-1107,  Telephone:  (570)  459-6861, 

Internet  Address:  apecone@doc.gov. 
ChUZ,  Ernesto  L.,  IBM  Building,  Room  602,  654  Munoz  Rivera  Avenue,  Hato  Rey,  PR  009 '8-1 738.  Telephone:    Puerto  Rico. 

(787)  766-5187,  Internet  Address:  ecruz@doc.gov.  Virgin  Islands. 

NOYES,  Nesi  E.,  Room  474,  400  North  8th  Street,  P.O.  Box  10229,  Richmord,  VA  232^0  1001,  Telephone:    Virginia 

(804)  771-2061,  Intemet  Address:  nnoyes@doc.gov.  Maryland. 

DAVIS,  R.  Byron,  405  Capita!  Street,  Room  411,  Charieston,  WV  25301-1727,  Telephone:  (304)  347-5252,  Inter-    West  Virginia. 

net  Address:  bdavis3@doc.gov. 

A.  Leonard  Smith,  Regional  Director,  Seattle  Regional  Office,  Jackson  Federal  Building,  Room  1856, 915  Second  Avenue,  Seattle, 
Washington  98174,  Telephone:  (206)  22&-7660.  Fax:  (206)  220-7669,  Intemet  Address:  Lsmitti7@(k>cgov 


RICHERT,  Bemhard  E.  Jr.,  550  West  7th  Avenue,  Suite  1780,  Anchorage,  AK  99501-7594.  Telephone:  (907) 
271-2272,  Internet  Address:  brichert@doc.gov. 

SOSSON,  Deena  R.,  801  I  Street,  Suite  411,  Sacramento,  CA  95814,  Telephone:  (916)  498-6285,  Intemet  Ad- 
dress: dsosson@doc.gov. 

CHURCH,  Dianne  V.,  280  South  First  St,  #135-B,  San  Jose,  CA  95113,  Telephone:  (408)  535-5550,  Intemet  Ad- 
dress: dchurch@doc.gov. 

FUJITA,  Gail  S.,  P.O.  Box  50264,  300  Ala  Moaana  Blvd,  Federal  Building,  Room  5180,  Honolulu,  HI  96850,  Tele- 
phone: (808)  541-3391,  Intemet  Address:  gfugita@doc.gov. 


AMES,  AMred  F.,  Borah  Federal  BuiWing,  Room  441,  304  Noilh  8th  Sfreet,  Boise.  ID  83702.  Telephone:  (206) 
334-1521  (Idaho),  (1-888)  693-1370  (Nevada),  Internet  Address:  aames@doc.gov. 

BERBLINGER,  Anne  S..  One  Wodd  Trade  Center.  121  S.W.  Salmon  Street,  SuHe  244,  Portland,  OR  97204,  Tele- 
phone: (503)  326-3078,  Internet  Address:  aberbltn@doc.gov. 

MARSHALL,  Wilfred,  5777  West  Gentry  Blvd.,  Suite  1675,  Los  Angeles,  CA  90045,  Telephone:  (310)  348-6386, 
Intemet  Address:  wmarshall@doc.gov. 

KIRRY,  Lk>yd  P.,  Seatfle  Regwnal  Offtoe,  Jackson  Federal  Bulking,  915  Second  Avenue,  Room  1856,  Seattle, 
WA  98174,  Telephone:  (206)  220-7682,  Intemet  Address:  lkirTy@doc.gov. 

MACIAS,  Jacob  (Acting),  Seattle  Regnnal  Offce.  Jackson  Federal  Bulking,  915  Second  Avenue,  Room  1856, 
Seattle,  WA  98174,  Telephone:  (206)  220-7666,  Intemet  Address:  jmacias@doc.gov. 
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For  general  information  on  EDA 
contact  the  appropriate  Regional  Office 
listed  above  or  EDA's  Office  of 
(Congressional  Liaison  and  Program 
Research  and  Evaluation:  Economic 


Development  Administration, 
Room7814A,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230, 
Telephone:  (202)  482-2309.  EDA 
website  www.doc.gov/eda. 


Dated:  January  18,  2000. 
Chester  Straub,  |r.. 

Acting  Assistant  Secretary  for  Economic 

Development. 

(FR  Doc.  00-1627  Filed  1-21-00;  8:45  am) 
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DEPARTMENT  )F  COMMERCE 

Economic  Development  Administration 
[Docket  No.  9912  5337-9337-01] 
RIN0610-ZA13 

National  Technical  Assistance, 
Training,  Rese^'ch,  and  Evaluation — 
Request  for  Grant  Proposals 


agency: 

Administration 
Commerce  (DoCT) 


Econoiiic  Development 

EDA),  Department  of 


ACTION:  Request 
(RFP)  Upon 


for  Grant  Proposals 
Availability  of  Funds. 


SUMMARY:  A  totd  of  $361,879,000  is 
available  to  ED/  for  all  its  programs  in 
FY  2000.  of  whi  ;h  approximately 
$1,601,000  will  je  available  for  National 
Technical  Assis  ance,  Training, 
Research,  and  E  valuation.  EDA  is 
soliciting  propo  ;als  for  the  specific 
projects  describid  herein:  (1)  Evaluation 
of  EDA's  Planni  ig  Program;  (2) 
Evaluation  of  EI  lA's  Local  Technical 
Assistance  Prog  am;  (3)  Economic 
Assessment  of  S  ustainable  Development 
Projects;  (4)  Imp  roving  Technology-Led 
Economic  Deve  opment  Strategies;  and 
(5)  Reviews  of  E  :onomic  Development 
Literature  and  P  'actice.  These  projects 
will  be  funded  i  acceptable  proposals 
are  received.  Re  naining  funding,  if  any, 
may  be  used  to  und  additional  projects. 
EDA  issues  this  Notice  to  describe  the 
conditions  under  which  eligible 
applications  for  these  National 
Technical  Assis  ance,  Training, 
Research,  and  E  valuation  projects  under 
13  CFR  Part  307,  Subpart  C  (64  FR  5347. 
5428-5429;  64  I  R  69878-879)  will  be 
accepted  and  se  ected  for  funding. 
DATES:  Prospect  ve  applicants  are 
advised  that  ED  V  will  conduct  a  pre- 
proposal  confer!  mce  on  February  16. 
2000,  at  10:00  a,  m.  EDT  in  the 
Department  of  C  ommerce,  Herbert  C. 
Hoover  Buildin; .  14th  and  Constitution 
Avenue.  N.W.. )  Washington,  D.C.  20230, 
Room  1414,  at  V  hich  time  questions  on 
these  projects  a  n  be  answered. 
Potential  applic  mts  are  encouraged  to 
provide  written  questions  (See  ADDRESS 
section  below)  1  y  February  14,  2000. 
Prospective  app  icants  unable  to  attend 
this  pre-propos£  1  conference  may 
participate  by  te  leconference. 
Teleconference  nformation  may  be 
obtained  by  call  ing  (202)  482-4085 
between  8:30-5  00  EDT  on  February  15. 
2000. 

Proposals  for  unding  under  this 
program  will  be  accepted  through 
March  9,  2000,  i  it  the  address  provided 
below.  Proposafc  received  after  5:00 
p.m.  EDT,  on  Mirch  9,  2000,  will  not  be 
considered  for  f  inding. 


By  March  30,  2000,  EDA  will  advise 
successful  proponents  to  submit  full 
applications.  0MB  has  assigned 
application  forms  Control  Number 
0610-0094. 

Completed  applications  must  be 
submitted  to  EDA  by  April  19,  2000,  at 
the  address  below.  EDA  anticipates  that 
these  projects  will  be  funded  about  June 
15,  2000,  but  will  make  the  awards  no 
later  than  September  30,  2000. 
ADDRESSES:  Send  proposals  to  John  J. 
McNamee,  Director,  Research  and 
National  Technical  Assistance  Division, 
Economic  Development  Administration. 
Room  7019,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  McNamee  (202)  482-4085. 
SUPPLEMENTARY  INFORMATION: 

I.  Areas  of  Special  Emphasis 

•  Evaluation  of  EDA's  Planning 
Program 

EDA  invites  proposals  to  evaluate  the 
impact  of  its  Economic  Development 
District  (EDD)  Planning  Program. 

Background:  Under  its  Planning 
Program,  EDA  provides  ongoing 
funding,  on  an  annual  basis,  to 
approximately  320  Economic 
Development  Districts  (EDD)  to  help  in 
designing  and  implementing  strategies 
and  to  build  and  maintain  local 
institutional  capacity  for  the  economic 
development  of  the  communities  they 
serve.  EDA  planning  grants  fund  a 
number  of  activities.  These  include 
developing  and  maintaining  the 
Comprehensive  Economic  Development 
Strategy  (CEDS)  process,  developing 
projects,  coordinating  local  and  regional 
economic  development  efforts  in 
implementing  the  CEDS,  identifying/ 
attracting  sources  of  funding  and 
investment,  and  providing  technical 
assistance  to  its  member  jurisdictions. 
The  EDA  grants  provide  communities 
with  the  critical  resources  to  assist  in 
organizing  and  carrying  out  long-and 
short-term  strategies  tailored  to  the  their 
particular  economic  problems  and 
opportunities.  However,  the 
fundamental  impact  of  the  program 
should  be  the  sustainable  economic 
development  of  the  areas  served. 

EDA's  Planning  Program  and  the 
network  of  local  partnerships  it  has 
supported  have  been  critical  to  the 
effectiveness  of  economic  development 
efforts  at  the  local  and  regional  level  for 
more  than  30  years.  In  1998,  EDA 
commissioned  an  independent 
evaluation  of  its  regional  planning 
process  in  order  to  increase  the  benefits 
of  the  process  and  enhance  economic 
development  capacity  at  the  local  level. 
That  evaluation  was  completed  in  1999. 


The  current  evaluation  will  complement 
this  earlier  evaluation  by  measiu-ing  the 
impact  of  EDA's  assistance  under  the 
EDD  Planning  Program. 

Scope  of  Work:  The  successful 
applicant  will:  (1)  evaluate  the  impact  of 
EDA  funding  of  EDDs  under  its 
Planning  Program,  including  (a)  how 
well  the  program  helps  communities 
build  long-term  economic  development 
capacity,  (b)  whether  the  strategies 
developed  are  realistic  and  responsive 
to  the  specific  economic  development 
needs  of  the  areas  served,  (c)  how 
effective  the  technical  assistance 
provide4  by  the  EDD  organization  is  to 
the  member  jurisdictions,  and  (d)  how 
effectively  EDDs  implement  the  CEDS; 
(2)  select  a  representative  sample  of 
EDD  grantees,  including  a  rural,  urban 
and  regional  balance;  (3)  make  site  visits 
as  necessary;  (4)  convene  a  panel  of 
stakeholders;  (5)  as  appropriate,  make 
recommendations  for  improving  the 
program;  (6)  prepare  a  final  report;  and 
(7)  conduct  briefings  and/or  training 
workshops  as  set  forth  in  IV.E.  below. 

Cost:  The  total  EDA  share  of  the  cost 
of  this  project  may  not  exceed  $249,000. 

Timing:  The  project  should  be 
completed  and  the  final  report 
submitted  within  one  year  of  project 
approval. 

•  Evaluation  of  EDA's  Local  Technical 
Assistance  Program 

Background:  EDA's  Local  Technical 
Assistance  Program  provides  funding  to 
help  communities  solve  specific 
economic  development  problems, 
respond  to  development  opportunities, 
and  build  and  expand  local 
organizational  capacity  in  distressed 
areas.  Often,  Local  Technical  Assistance 
projects  consist  of  feasibility  studies, 
support  for  other  economic 
development  providers,  or  similar 
projects  necessary  to  prepare  a 
community  for  further  EDA  support.  In 
recent  years,  funding  for  the  program 
has  been  approximately  $1.5  million  per 
year,  with  the  average  grant  size 
approximately  $25,000.  The  program 
was  last  evaluated  in  1989. 

Scope  of  Work:  The  successful 
applicant  will:  (1)  examine  selected 
projects  funded  in  FY's  1996-1997, 
provided  they  have  been  completed  no 
later  than  September  30.  1999,  to 
identify  common  and  variable  features 
of  representative  projects;  (2)  where 
appropriate,  make  site  visits  to  obtain 
more  detailed  project  information;  (3) 
evaluate  the  effectiveness  of  the  Local 
Technical  Assistance  Program;  (4)  make 
recommendations  as  needed  for 
improving  the  program;  and  (5)  conduct 
briefings  and/or  training  workshops  as 
set  forth  in  IV.E.  below.  In  evaluating 
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program  effectiveness,  relevant 
questions  include  (but  are  not  restricted 
to): 

•  Has  the  program  influenced  the 
design,  implementation,  or  timing  of 
local  economic  development  projects? 

•  Has  the  program  helped  distressed 
commimities  undertake  or  eliminate 
specific  economic  development  projects 
from  their  overall  strategy? 

•  Has  the  program  helped  distressed 
commimities  build  and  expand  local 
organizational  economic  development 
capacity? 

•  Has  the  program  supported 
innovative  economic  development 
approaches  and/or  given  local  officials 
needed  technical  expertise? 

•  To  what  extent  have  the  projects 
and/or  the  program  targeted  distressed 
areas? 

•  Were  projects  completed  in  a  timely 
and  cost-effective  fashion? 

•  Were  there  common  featiires  that 
contributed  to  project  success  or  failure? 

•  Could  specific  outcomes  be  tracked 
back  to  the  completed  Local  Technical 
Assistance  projects? 

Cost:  The  total  EDA  share  of  the  cost 
of  this  project  may  not  exceed  $149,000. 

Timing:  The  project  should  be 
completed  and  the  final  report 
submitted  within  one  year  of  project 
approval. 

•  Economic  Assessment  of  Sustainable 
Development  Projects 

EDA  invites  proposals  to  assess  the 
economic  impacts  of  sustainable 
development  projects  in  distressed 
communities. 

Background:  In  recent  years,  EDA  has 
funded  many  local  projects  to  support 
sustainable  development,  including 
brownfields  redevelopment,  eco- 
industrial  parks,  aquaculture,  and 
projects  to  support  diversification  of 
natural  resource  based  economies  (e.g., 
timber,  fisheries,  etc.).  The  agency  also 
has  funded  several  national  studies  of 
sustainable  economic  development 
strategies  and  collections  of  case  studies 
describing  strategies  available  to 
practitioners  at  the  state  and  local  level. 
This  cumulative  experience  suggests 
that  a  significant  barrier  to  sustainable 
economic  development  is  the  inability 
of  prospective  projects  to  demonstrate 
economic  viability  to  potential  investors 
and  funding  agencies. 

This  project  is  designed  to  assist 
individuals  and  organization  that  are 
undertaking  sustainable  development 
activities  to  collect  data  and  develop 
methods  for  assessing  the  economic 
benefits  and  costs  of  their  projects.  EDA 
is  primarily  interested  in  assessments  of 
direct  economic  impacts.  Simulations 
that  assess  secondary,  indirect,  and 


induced  impacts  without  generating 
original  research  of  direct  benefits  and 
costs  will  not  be  considered.  Utility  of 
the  rese£ut;h  to  economic  development 
practitioners  is  essential.  EDA  seeks 
economic  impact  assessments  that  are 
replicable  in  other  contexts,  in  order  to 
help  future  sustainable  development 
efforts.  Impacts  considered  may  be 
either  on  the  supply  side  or  the  demand 
side  of  the  market.  However,  the 
economic  impacts  described  must  be 
quantifiable  and  derived  from  real 
economic  development  projects.  It  is  not 
necessary  to  assess  all  economic 
impacts  for  a  given  sustainable 
development  activity,  but  those  impacts 
that  are  considered  should  be 
researched  as  completely  as  possible. 
Given  the  time  frame  of  this  study,  EDA 
anticipates  that  most  proposals  vfill 
relate  to  projects  already  underway. 
EDA  is  especially  interested  in  studies 
that  assess  impacts  that  have  not 
previously  been  described  well  (e.g. . 
product  quality  impacts,  equity  impacts, 
etc.),  studies  that  improve  existing 
assessment  methods,  and/or  studies  that 
utilize  new  assessment  methods. 

Scope  of  Work:  The  successful 
applicant  will:  (1)  quantitative  describe 
the  anticipated  economic  benefits  and 
costs  of  one  or  more  sustainable 
development  project(s);  (2)  review  prior 
economic  assessments  and  literature 
relevant  to  assessing  those  impacts:  (3) 
assess  the  direct  economic  benefits  and 
costs  of  the  project(s)  as  completely  as 
possible,  using  methods  deemed  sound 
by  mainstream  professional  economists; 
(4)  place  those  economic  benefits  and 
costs  in  the  context  of  the  community 
the  project  is  designed  to  serve;  (5) 
prepare  a  final  report  that  summarizes 
the  research  findings;  and  (6)  conduct 
briefings  and/ or  training  workshops  as 
set  forth  in  IV.E.  below. 

Cost:  EDA  may  provide  funding  up  to 
$145,000  for  all  projects  funded  under 
this  RFP.  EDA  anticipates  making 
multiple  awards  from  this  total  funding 
available. 

Timing:  The  projects  should  be 
completed  and  the  final  reports 
submitted  within  nine  months  of  project 
approval. 

Improving  Technology-Led  Economic 
Development  Strategies 

EDA  seeks  proposals  to  improve  the 
technology-led  strategies  for  economic 
development  in  distressed  communities. 

Background:  The  ciurent  era  of  rapid 
technological  change  offers  both 
promise  and  challenges  to  America's 
distressed  communities.  On  the  one 
hand,  new  technologies  can  help  these 
communities  enter  and  succeed  in  the 
economic  mainsfream  by  allowing  them 


to  engage  in  activities  such  as  e- 
commerce,  telemedicine,  distance 
learning,  and  modernization  of 
manufacturing.  On  the  other  hand,  the 
speed  of  technological  advance  and  the 
scale  of  investment  and  training  needed 
threatens  to  leave  behind  those 
communities  that  lack  a  diverse 
economic  base  and  solid  infrastructure. 

EDA  assists  distressed  communities  to 
design  and  implement  their  own 
technology-led  economic  development 
strategies.  The  agency  also  funds 
research  to  support  its  investment 
strategy  by  identifying  areas  where 
further  investment  is  most  needed, 
methods  to  improve  the  effectiveness  of 
the  agency's  investments,  and  ways  to 
leverage  available  funding,  EDA 
research  also  assists  local  economic 
development  practitioners  by 
disseminating  lessons  learned  by  others 
in  the  field.  To  give  some  examples, 
EDA  is  presently  funding  an  assessment 
of  the  technology  infrastructure  needs  of 
America's  distressed  communities,  and 
recently  completed  a  similar  needs 
assessment  in  Native  communities.  EDA 
is  also  funding  the  preparation  of  a 
handbook  to  help  local  practitioners 
prepare  technology  strategic  plans. 
Other  recent  EDA  research  projects  in 
this  area  include  a  collection  of  best 
practices  in  technology  transfer  and 
commercialization  (underway);  a  review 
of  state  science  and  technology  strategic 
plans  (1997);  and  a  comprehensive 
guide  to  business  incubators  (1996). 

This  project  is  designed  to  support 
EDA  investments  in  technology-led 
economic  development  in  distressed 
areas.  Examples  of  acceptable  projects 
include  (but  are  not  limited  to): 

•  Assessments  of  past  and  current 
EDA  technology  investments; 

•  Research  that  identifies,  describes, 
and  evaluates  specific  strategies  for 
technology-led  economic  development; 

•  Research  that  identifies  national 
investment  needs  to  support  specific 
types  of  technology-led  economic 
development;  and 

•  Exploration  of  methods  to  enhance 
the  effectiveness  of  existing  technology- 
led  strategies,  including  ways  to  expand 
available  funding  in  a  responsible 
fashion. 

Projects  must  have  significance  to 
practitioners  nationally.  Local  feasibility 
studies,  needs  assessments,  and  project 
implementation  will  generally  not  be 
funded  unless  the  projects  have 
compelling  demonstration  value  and 
include  a  careful  assessment  of  the 
strategy's  replicability  elsewhere. 
Likewise,  purely  theoretical  research 
will  not  be  funded  without  a  convincing 
demonstration  of  its  utility  to 
practitioners. 
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Scope  of  Wort 


The  successful 


applicant  will:  (  )  describe  specific 
strategies,  needs  £ind/or  methods  to 
promote  econoir  ically-important 
technological  advance  in  distressed 
areas;  (2)  criticaBy  review  relevant 
literature  from  a:ademics,  practitioners, 
and  other  source  s  and  describe  the 
contribution  of  t  le  project  to  that  field 
of  knowledge;  (3)  evaluate  the 
significance  of  tie  strategy  to 
technology-led  economic  development, 
using  methodologies  generally  accepted 
by  scholars  and  experts  in  the  field;  (4) 
prepare  a  final  m  ritten  report  of  findings 
designed  to  impi  ove  economic 
development  eff  )rts  by  EDA  and  state 
and  local  practit  oners;  and  (5)  conduct 
Gaining  workshops  as 
below. 

Cost:  EDA  ma; '  provide  funding  up  to 
$145,000  for  all  )rojects  funded  under 
this  RFP.  EDA  a  ay  make  multiple 
awards  from  this  total  funding  available. 

Timing:  The  p  -oject  should  oe 
completed  and  t  le  final  report 
submitted  withii  i  one  year  of  project 
approval. 

•  Reviews  ofEct  ^nomic  Development 
Literature  and  P.  actice 


briefings  and/or 
set  forth  in  IV.E 


Cne 


EDA  invites  p^i 
literature  and 
regarding  issues 
to  economic 
nationally. 

Background: 
functions  is  to  d 
information  aboit 
development  po 
and  techniques 
fulfills  this  func^on 
means,  includin 
conferences,  use 
targeted  researd 


oposals  to  review  the 
pr  ictical  experience 
of  critical  importance 
dev  slopment  practitioners 


tQ 


help  present  imbortant 
theoretical  issued 
policy  makers 
EDA  is  especially  interested  in 
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EDA  expects  researchers  to 
demonstrate  familiarity  with  the 
proposed  topic  and  ability  to  conduct  a 
timely,  thorough,  and  objective  review. 
EDA  welcomes  strong  graduate  student 
participation  in  these  projects, 
contingent  on  the  student's  ability  to 
demonstrate  expertise  in  the  field  of 
study.  Where  a  student  is  to  be  a 
primary  participant  in  the  research,  a 
faculty  letter  in  support  of  the  student's 
participation  may  be  included  in  the 
proposal.  This  letter,  not  to  exceed  two 
pages,  shall  not  be  subject  to  the  other 
page  limits  specified  in  Part  III.  B.  EDA 
anticipates  making  multiple  awards,  but 
will  not  make  multiple  awards  to  any 
individual  researcher.  Authors  are 
encouraged  to  submit  the  final  review 
paper  for  publication. 

Scope  of  Work:  Successful  applicants 
will: 

(1)  Prepare  a  review  paper  that:  a) 
describes  and  analyzes  critically  key 
debates  in  the  literature,  analytical 
techniques  of  broad  importance  to 
practitioners;  and/or  the  range  of 
experience  with  specific  economic 
development  strategies;  b)  identifies 
important  policy  implications  of  the 
research;  c)  represents  original  research 
not  previously  submitted  for  publication 
elsewhere;  d)  is  of  length  and  quality 
suitable  for  publication  in  a  peer 
reviewed  journal;  and  e)  is  written  in  a 
style  appropriate  for  practitioners. 

(2)  Conduct  up  to  three  presentations 
as  described  in  IV.E  below. 

Cost:  EDA  may  provide  funding  up  to 
$72,500  for  all  reviews  funded  under 
this  RFP.  The  total  EDA  share  of  the  cost 
for  any  single  review  may  not  exceed 
$20,000.  EDA  anticipates  that  most 
proposals  will  be  in  the  range  of  $10,000 
to  $15,000. 

Timing:  EDA  anticipates  that  most 
reviews  will  take  6  months  or  less,  but 
recognizes  that  this  will  vary  with  the 
nature  of  the  research.  Presentations 
may  take  place  up  to  one  year  after  the 
paper  is  submitted.  All  projects  should 
be  completed  within  nine  months  of 
project  approval. 

n.  How  To  Apply 

A.  Eligible  Applicants 

See  EDA's  interim  final  rule  at  13  CFR 
§300.2  (64  F.R.  5347).  Eligible 
applicants  are  as  follows:  institutions  of 
higher  education,  consortiums  of 
institutions  of  higher  education;  public 
or  private  nonprofit  organizations  or 
associations  acting  in  cooperation  with 
officials  of  a  political  subdivision  of  a 
state,  for-profit  organizations,  and 
private  individuals;  areas  meeting 
requirements  under  13  CFR  301.2; 
Economic  Development  Districts;  Indian 


tribes;  consortiums  of  Indian  Tribes; 
states,  cities  or  other  political 
subdivisions  of  a  state;  consortiums  of 
political  subdivisions  of  states. 

B.  Proposal  Submission  Procedures 

Proposals  submitted  should  include: 
(1)  a  description  of  how  the 
researcher{s)  intend(s)  to  carry  out  the 
scope  of  work  (not  to  exceed  10  pages 
in  length);  (2)  a  proposed  budget  and 
accompanying  explanation;  (3)  resumes/ 
qualifications  of  key  staff  (not  to  exceed 
two  pages  per  individual  or 
organization),  and  (4)  a  proposed  time 
line  for  completion  of  the  project.  EDA 
will  not  accept  proposals  submitted  by 
FAX  or  email.  Proposals  received  after 
5:00  p.m.  EST  on  March  9,  2000,  at  the 
address  provided  above,  will  not  be 
considered. 

m.  Selection  Process  and  Evaluation 
Criteria 

All  proposals  must  meet  EDA's 
statutory  and  regulatory  requirements. 
Proposals  will  receive  initial  review  by 
EDA  to  assure  that  they  meet  all 
requirements  of  this  announcement  and 
13  CFR  Chapter  III  (64  FR  5347), 
including  eligibility  and  relevance  to 
the  specified  project  as  described 
herein.  EDA's  general  selection  process 
and  criteria  are  set  out  in  13  CFR 
§§304.1  and  304.2  (64  FR  5347-5348; 
64  FR  69874-69875).  Proposals  that 
meet  these  requirements  will  then  be 
evaluated  by  a  review  panel  composed 
of  at  least  three  members.  EDA  will 
carry  out  its  selection  of  proposals  to  be 
funded  under  the  specific  projects 
described  in  this  RFP  using  the 
following  criteria: 

•  The  quality  of  a  proposal's  response 
to  the  scope  of  work  proposed;  and 

•  The  ability  of  the  prospective 
applicant  to  successfully  carry  out  the 
proposed  activities. 

If  a  proposal  is  selected,  EDA  will 
provide  the  proponent  with  an 
Application  for  Federal  Assistance 
(0MB  Control  Number  0610-0094). 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

rV.  Additional  Information  and 
Requirements 

A.  Authority 

The  Public  Works  and  Economic 
Development  Act  of  1965,  as  amended 
(Pub.  L.  89-136,  42  U.S.C.  3121  et  seq.), 
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including  the  comprehensive 
amendments  by  the  Economic 

"'Development  Administration  Reform 
Act  of  1998  (Pub.L.  105-393)  (PWEDA) 
authorizes  EDA  to  make  grants  for 
training,  research,  and  technical 
assistance,  including  grants  for  program 
evaluation  and  project  impact  analyses, 
that  would  be  useful  in  alleviating  or 
preventing  conditions  of  excessive 
unemployment  or  underemployment 
(42  U.S.C.  3147,  §  207).  This  RFP  is 
dependent  upon  the  availability  of 

-  funds  in  FY  2000  for  this  program. 
Public  Law  106-113  makes  funds 
available  for  this  program. 

B.  Catalog  of  Federal  Domestic 
Assistance 

11.303    Economic  Development 

Technical  Assistance. 
11.312    Research  and  Eveduation 

C.  Program  Description 

For  a  description  of  this  program  see 
PWEDA  and  13  CFR  Chapter  III,  Part 
307  (64  FR  5347). 

EDA  assistance  is  focused  on  areas 
experiencing  significant  economic 
distress,  defined  principally  as  per 
capita  income  of  80  percent  or  less  of 
the  national  average,  or  an 
unemployment  rate  that  is,  for  the  most 
recent  24-month  period  for  which  data 


are  available,  at  least  one  percent  greater 
than  the  national  average. 

D.  Costs 

Ordinarily,  the  applicant  is  expected 
to  provide  a  50  percent  non-federal 
share  of  project  costs.  However,  the 
Assistant  Secretary  may  waive  the 
required  50  percent  matching  share  of 
the  total  project  costs,  provided  the 
applicant  can  demonstrate:  (1)  the 
project  is  not  feasible  without,  and  the 
project  merits  such  a  waiver,  or  (2)  the 
project  is  addressing  major  causes  of 
distress  in  the  area  serviced  and 
requires  the  unique  characteristics  of 
the  applicant,  which  will  not  participate 
if  it  must  provide  all  or  part  of  a  50 
percent  non-federal  share,  or  (3)  the 
project  is  for  the  benefit  of  local,  state, 
regional,  or  national  economic 
development  efforts,  and  will  be  of  no 
or  only  incidental  benefit  to  the 
recipient  (See  13  CFR  §  307.9;  64  FR 
5429). 

E.  Briefings  and  Beports 

Unless  otherwise  noted,  each  award 
includes  a  requirement  that  the 
applicant  conduct  a  total  of  up  to  seven 
briefings  and/or  training  workshops  for 
individuals  and  organizations  interested 
in  the  results  of  this  project.  Potential 
applicants  should  be  aware  that  the 


completion  dates  set  forth  above  are  for 
completion  of  the  project  and 
submission  of  the  final  written  report. 
Briefings/workshops  will  take  place  no 
later  than  one  year  after  submission  of 
the  final  report.  Locations  and  dates  of 
the  briefings/workshops  are  at  EDA's 
discretion.  Usually,  these  consist  of  at 
least  one  briefing  in  Washington,  DC, 
with  the  other  briefings/workshops  held 
in  conjunction  with  one  or  more  of 
EDA's  regional  conferences. 

Unless  otherwise  noted,  each  award 
includes  a  requirement  that  the 
applicant  submit  an  electronic  version 
and  200  hard  copies  of  the  final  report 
in  formats  acceptable  to  EDA. 

F.  Website 

See  64  FR  9221-9226,  Part  11  for 
additional  information  and 
requirements  (available  on  the  Internet 
at  http://www.doc.gov/eda/html/ 
notice.htm,  imder  the  heading 
"Economic  Development  Assistance 
Programs-Availability  of  Funds"). 

Dated:  January  18,  2000. 

Chester  J.  Straub,  Jr., 

Acting  Assistant  Secretary  for  Economic 
Development. 

[FR  Doc.  00-1628  Filed  1-21-00;  8:45  am) 
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The  President 


Presidential  Documents 


Proclaination  7269  of  January  19,  2000 
National  Biotechnology  Month,  2000 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

As  we  stand  at  the  dawn  of  a  new  century,  We  recognize  the  enormous 
potential  that  biotechnology  holds  for  improving  the  quality  of  life  here 
in  the  United  States  and  around  the  world.  These  technologies,  which  draw 
on  our  understanding  of  the  life  sciences  to  develop  products  and  solve 
problems,  are  progressing  at  an  exponential  rate  and  promise  to  make  unprec- 
edented contributions  to  public  health  and  safety,  a  cleeiner  environment, 
and  economic  prosperity. 

Today,  a  third  of  all  new  medicines  in  development  are  based  on  bio- 
technology. Designed  to  attack  the  underlying  cause  of  an  illness,  not  just 
its  symptoms,  these  medicines  have  tremendous  potential  to  provide  not 
only  more  effective  treatments,  but  also  cures.  With  improved  understanding 
of  cellular  and  genetic  processes,  scientists  have  opened  exciting  new  avenues 
of  research  into  treatments  for  devastating  diseases — like  Parkinson's  and 
Alzheimer's,  diabetes,  heart  disease,  ADDS,  and  cancer — that  affect  millions 
of  Americans.  Biotechnology  has  also  given  us  several  new  vaccines,  includ- 
ing one  for  rotavirus,  now  being  tested  clinically,  that  could  eradicate  an 
illness  responsible  for  the  deaths  of  more  than  800,000  infants  and  children 
each  year. 

The  impact  of  biotechnology  is  '^far-reaching.  Bioremediation  technologies 
are  cleaning  our  environment  by  removing  toxic  substances  from  contami- 
nated soils  and  ground  water.  Agricultural  biotechnology  reduces  our  depend- 
ence on  pesticides.  Manufacturing  processes  based  on  biotechnology  make 
it  possible  to  produce  paper  and  chemicals  with  less  energy,  less  pollution, 
and  less  waste.  Forensic  technologies  based  on  our  growing  knowledge 
of  DNA  help  us  exonerate  the  irmocent   and  bring  criminals  to  justice. 

The  biotechnology  industry  is  also  improving  lives  through  its  substantial 
economic  impact.  Biotechnology  has  stimulated  the  creation  and  growth 
of  small  businesses,  generated  new  jobs,  and  encouraged  agricultural  and 
industrial  innovation.  The  industry  currently  employs  more  than  150,000 
people  and  invests  nearly  $10  billion  a  year  on  research  and  development. 

Recognizing  the  extraordinary  promise  and  benefits  of  this  enterprise,  my 
Administration  has  pursued  policies  to  foster  biotechnology  iimovations 
as  expeditiously  and  prudently  as  possible.  We  have  supported  steady  in- 
creases in  funding  for  basic  scientific  research  at  the  National  Institutes 
of  Health  and  other  science  agencies;  accelerated  the  process  for  approving 
new  medicines  to  make  them  available  as  quickly  and  safely  as  possible; 
encouraged  private-sector  research  investment  and  small  business  develop- 
ment through  tax  incentives  and  the  Small  Business  Iimovation  Research 
program;  promoted  intellectual  property  protection  and  open  international 
markets  for  biotechnology  inventions  and  products;  and  developed  public 
databases  that  enable  scientists  to  coordinate  their  efforts  in  an  enterprise 
that  has  become  one  of  the  world's  finest  examples  of  partnership  among 
university-based  researchers,  govenunent,  and  private  industry. 

Remarkable  as  its  achievements  have  been,  the  biotechnology  enterprise 
is  still  in  its  infancy.  We  will  reap  even  greater  benefits  as  long  as  we 
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sustain  the  intellectual  partnership  and  public  confidence  that  have  moved 
biotechnology  forward  thus  far.  We  must  strengthen  our  efforts  to  improve 
science  education  for  all  Americans  and  preserve  and  promote  the  freedom 
of  scientific  inquiry.  We  must  protect  patients  from  the  misuse  or  abuse 
of  sensitive  medical  information  and  provide  Federal  regulatory  agencies 
with  sufficient  resources  to  maintain  sound,  science-based  review  and  regula- 
tion of  biotechnology  products.  And  we  must  strive  to  ensure  that  science- 
based  regulatory  programs  worldwide  promote  public  safety,  earn  public 
confidence,  and  guarantee  fair  and  open  international  markets. 

NOW,  THEREFORE,  I.  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  January  2000  as  National 
Biotechnology  Month.  I  call  upon  the  people  of  the  United  States  to  observe 
this  month  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day 
of  January,  in  the  3  ear  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 
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2022 

699.  700,  1308. 
.  2537.  2538. 
,3381,3382 

3540 

....2291 
)50,  2023,  2025 
....2295 
....2295 
....2022 
....2022 

352 

....2865 


(75, 
(33 

2^62 

3  51 


.  254.  395,  397. 

1350.  1353. 

1836.  1838, 
,2555,3165. 
7,  3619,  3621 

402 

2077 

560 

560 

560 

2079 

560.  2079 

660 


..2492 
.2493 
.2492 
.2492 
.2492 
.2492 
30 


.1572 
...731 


.2867 
...1436 
93 


.2912 
.2912 


.3123 


PropoMd  Rul6s: 

1 _ 3623 

a\.  II 3399 

18CFR 

35 810 

125 1484 

225 1484 

356 1484 

19CFR 

4 2868 

20CFR 

PropoMd  Rulas: 

604 2080 

21CFR 

1 01 1 000 

1 73 1 776 

177 3384 

201 7 

314 1776 

341 7 

369 7 

801 3584 

862 2296 

864 2296 

866 2296 

868 2296 

870 2296 

872 2296 

874 2296 

876 -.. 2296 

878 2296 

880 2296 

882 2296 

884 2296 

886 2296 

888 2296 

890 2296 

892 2296 

1308 3124 

PropoMd  Rul*s: 

216 256 

31 4 3623 

801 3627 

870 2364 

890 2364 

22CFR 

51 4 352 

23CFR 

655 9 

24CFR 

35 „. 3386 

902 1712 

968 3386 

1000 3386 

2SCFR 

1 2026 

301 * 2030 

602 2030 

PropoMd  Rules: 

1 2081,2084 

26CFR 

1 701,1236,1310,2026, 

2323.  3586.  3589 

7 3589 

49 1056 


301 215.  263.  1059.  2030 

602 1066. 1236,  1310.  2030. 

2323.3586.3589 
PropoMd  Rulw: 

1 258.  1572,  2081,  2084, 

3401,3629 
40 1076 

27CFR 

270 1676 

29CFR 

2560 ....614 

4044 2329 

30CFR 

202 1642 

203 2874 

206 1542 

250 217,  2874.  3126 

251 2874 

253 2874 

254 2874 

256 2874 

904 2331 

914 1069 

946 1063 

PropoMdRulM: 

206 1580.  2557.  3167 

944 2364 

31  CFR 

1 2333 

317 2034 

375 31 1 3 

32  CFR 

PropoMd  RutoK 

199 2086 

323 3167 

326 2912 

813 419 

33  CFR 

110 2876 

117 363,  710.  1543. 1543. 

2035,  2036.  2038.  2539, 
2541 

154 710 

156 710 

166 1066 

PropoMd  Rutot: 

100 2095 

110 1581 ,  2096 

117 1077 

157 2812 

1 65 1 079.  2095 

34  CFR 

61 1 1 780 

PropoMd  RuIm: 

Ch.VI 1582 

36  CFR 

Proposed  Rulos: 

5 2920 

13 2920 

37  CFR 

4 3127 

Propossd  Rules: 

201 ., 3404 

38  CFR 

Ch.  1 1544 


3 3388 

17 762 

51 762 

58 762 

39  CFR 

111 1318,3609 

Proposed  Rules: 

111 264 

206 403 

40  CFR 

9 1950 

49 1322 

52 14,  16,  1068, 1545. 1787. 

2039,  2042,  2046,  2048, 

2052.  2334.  2674.  2877. 

2880.2883.3130 

60.'. 1323.2336 

63 3276 

70 1 787,  31 30 

81 2883 

82 716 

97 2674 

136 3007 

141 1 950 

142 1960 

147 2899 

180 1790, 1796, 1802.  1809 

247 2889 

267 1842 

258 1842 

261 2337 

271 2897 

300 19. 1070, 2903.  2906 

446 3007 

712 1548 

715 1554 

721 364 

Proposed  Rules: 

52...104.  421.  732.  1080.  1583. 

1841,2367,2557.2560, 

2920.2921.2924.3168. 

3630 

63 3169.3642 

70 1841.3168 

81 2924.  3630 

180 425 

267 1814 

268 1814 

260 3188 

271 2926 

300 1081.  2925.  2926 

503 1 676 

41  CFR 

Ch.  301 3392 

301  -1 0 1 268 

301  -1 1 1 326 

301-51 2641,  3054 

301-62 3064 

301-54 ...3054 

301-70 3054 

301-71 .3054 

301-74 1326 

301-76 3054 

Proposed  Rules: 

101-6 2504 

102-3 2504 

42  CFR 

121 1435 

412 1817,  3*^36 

413 1817 

483 1817 

486 1817 
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Proposed  Rules: 

405 1081 

44CFR 

64 1554,  1555 

Proposed  Rules: 

67 1435 

45CFR 

Proposed  Rules: 

160 427 

164 427 

46CFR 

Proposed  Rules: 

356 646 

47  CFR 

0 374 

25.. 3814 

27 3139 

51 1331,2542 

73 219,220,  1823,  1824, 

3150,3151,3152 

76 375 

Proposed  Rules: 

1 2097 

22 2097 

51 2367 

73 270,  1843,  3188,  3406, 

3407 

74 3188 

101 2097 

48  CFR 

205 , 2056 


209 2056 

235 2057 

241 2058 

243 2056 

252 2056 

253 2055 

1806 3153 

1813 3153 

1815 3153 

1835 3153 

1852 3153 

1872 3153 

2401 3572 

2402 3572 

2403 3572,  3576 

2409 3572,3576 

2413 3572 

2414 ......3572 

2415 3572 

2416 :..3572 

2419 3572 

2424 3572 

2425 3572 

2426 3572 

2428. 3572 

2432 3572 

2433 3572 

2436 3572,3576 

2437 3576 

2439 3572,3576 

2442 3572,3576 

2446 3572 

2451 3572 

2452 3572,3576 

2453 3572,3576 


Proposed  Rules: 

1 1438 

2 1438 

4 1438 

7 1438 

8 1438 

11 2272 

15 1438 

16 1438 

17 .1438 

22 1438,2272 

27 1438 

28 ., 1438 

31 1438 

32 1438 

35 1438 

36 2272 

37 1438 

42 1438 

43 1438,3762 

44 : 1438 

45 1438 

49 1438,2272 

51 1438 

52 1438,  2272,  3762 

53 1438 

212.... 2104 

242 2104.2109 

247.: 2104 

252 2104 

253 2109 

1804 429 

1852 429 

49  CFR 

1 220 


268 2342 

572 2059 

Proposed  Rules: 

40 2573 

209 1844 

222 ., 2230 

229 ,. 2230 

1244 732 

50  CFR 

17 20,  2348,  3096 

216 30 

226 1584 

300 59 

600 221 

635 2075 

648 377,  1557,  1568 

660 221 

679 60,  65,  74,  380 

Proposed  Rules: 

17 1082,  1583,  1845,  3096, 

3648 

18 109 

86 3332 

216 270,  1083 

222 270 

223 105 

224 1082 

226 105,  1584 

300 272 

635 3199 

648 .275,431 

660 2926 


IV 
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ion  from 
legal 
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RULES  GOING  INTO 
EFFECT  JANUARY  24, 
2000 

AGRICULTURI 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutrition  Programs: 
Wonnen,  infarts,  and 
children;  special 
supplennerial  nutrition 
program — 
Local  agerjcy  expenditure 

reports;  published  11-9- 

99  I 

Local  agency  expenditure 

reports;  published  12- 

22-99 

AGRICULTURI ! 

DEPARTMENl 

Food  Safety  and  Inspection 

Service 

Meat  and  poul  ry  inspection: 
Food  ingredients  and 
radiation  sjurces  listed  or 
approved  lor  use; 
published  12-23-99 

AGRICULTURE 

DEPARTMEN'f 

Rural  Busineajs-Cooperative 

Service 

Grants: 
Rural  Business  Opportunity 
Program;    >ublished  12-23- 
99 

ENVIRONMEN  TAL 
PROTECTION  AGENCY 

Air  quality  imp  ementation 
plans;  appro /al  and 
promulgation;  various 
States: 

Source-spec  lie  plans — 
Salt  River  Pima-Maricopa 
Indian  Community,  AZ; 
published  11-23-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations]  table  of 
assignments! 
Mississippi;  published  1-4-00 

nuclear  regulatory 
commission! 

Earty  site  penyits  standard 
design  certiications  and 
combined  licenses  for 
nuclear  power  plants: 
AP600  design  certification; 
published  Tl  2-23-99 

PERSONNEL  MANAGEMENT 

OFFICE 

Group  life  insurance,  Federal 
employees: 


New  premium  rates: 
published  12-23-99 
POSTAL  SERVICE 
Domestic  Mail  Manual  and 
Intemational  Mail  Manual: 
Special  services  labels; 
barcode  requirements; 
published  1-24-00 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Electronic  Data  Gathering, 
Analysis,  arnJ  Retrieval 
(EDGAR): 
Filer  Manual — 
Update  adoption  and 
incorporation  by 
reference;  published  1- 
20-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworlhiness  directives: 
Airbus;  published  12-20-99 
Boeing;  published  12-20-99 
Bombardier;  published  12- 
20-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Chemes  (tart)  grown  in — 
Michigan  et  al.;  comments 
due  by  2-4-00;  published 
1-5-00 
Sheep  and  lamb  promotion 
and  research;  comments 
due  by  2-1-00;  published  1- 
12-00 
Tobacco  inspection: 
Buriey  tobacco;  moisture 
testing;  comments  due  by 
1-31-00;  published  12-2- 
99 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
National  Forest  System  land 
and  resource  management 
planning;  comments  due  by 
2-3-00;  published  12-16-99 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspections: 
Inspection  services — 
Retail  operations 
exemption  from 
requirements;  comments 
due  by  2-3-00; 
published  1-4-00 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Chemical  Weapons 
Convention  regulations; 


implementation;  comments 
due  by  1-31-00;  published 
12-30-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Critical  habitat  designation — 
Johnson's  seagrass; 
comments  due  by  2-2- 
00;  published  1-3-00 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  2-4- 
00;  published  12-21-99 
Magnuson-Stevens  Act 
provisions — 

Pacific  Coast  groundfish; 
annual  specifications 
and  management 
measures;  comments 
due  by  2-3-00; 
published  1-4-00 
Norlheastem  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  2-4- 
00;  published  1-5-00 
Atlantic  surf  clams,  ocean 
quahogs,  and  Maine 
mahogany  quahogs; 
fishing  quotas; 
comments  due  by  2-3- 
00;  published  1-4-00 
Ocean  and  coastal  resource 
management: 

Manne  sanctuaries — 
Gray's  Reef  National 
Marine  Sanctuary,  GA; 
management  plan/ 
regulations  review; 
comments  due  by  2-1- 
00;  published  11-19-99 
Gray's  Reef  National 
•    Marine  Sanctuary,  GA; 
management  plan/ 
regulations  review; 
scoping  meetings; 
comments  due  by  2-1- 
00;  published  12-27-99 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

AmeriCorps  education  awards; 
comments  due  by  1-31-00; 
published  12-1-99 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
sen^ices  (CHAMPUS): 
TRICARE  program- 
Retiree  Dental  Program; 
expansion  of  dependent 
eligibility;  comments  due 


by  1-31-00;  published 
12-1-99 
Federal  Acquisition  Regulation 
(FAR): 
Davis-Bacon  Act; 

construction  contract  wage 

determination  options; 

comments  due  by  2-1-00; 

published  12-3-99 
Veterans'  employment;. 

comments  due  by  2-1-00; 

published  12-3-99 
Yugoslavia  and  Afghanistan; 

acquisition  restrictions; 

comments  due  by  1-31- 

00;  published  12-1-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards; 
Perchloroethylene  emissions 
from  dry  cleaning 
facilities — 

Florida;  comments  due  by 
1-31-00;  pubHshed  12- 
28-99 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Commercial  and  industrial 
solid  waste  incineration 
units;  comments  due  by 
1-31-00;  published  11-30- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
2-2-00;  published  1-18-00 
Illinois;  comments  due  by  2- 

2-00;  published  1-3-00 
Montana;  comments  due  by 

2-2-00;  published  1-3-00 
New  York;  comments  due 
by  2-4-00;  published  1-5- 
00 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
N-acyl  sarcosines  and 
sodium  N-acyl 
sarcosinates;  comments 
due  by  2-4-00;  published 
12-6-99 
Tetraconazole  [(+/-)-2-(2,4- 
dlchlorophenyl)-3(1H-1,2,4- 
triazol-1-yl)  propyl  1,1,2,2- 
tetrafluoroethyl  ether]; 
comments  due  by  2-4-00; 
published  12-6-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  1-31-00;  published 
12-30-99 
National  priorities  list 
update;  comments  due 
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by  1-31-00;  published 
12-30-99 
Toxic  substances: 
Significant  new  uses — 
Halogenated  benzyl  ester 
acrylate,  etc.;  comments 
due  by  2-4-00; 
published  1-5-00 
Water  supply: 
National  primary  drinking 
water  regulations — 
Radon-222;  maximum 
contaminant  level  goal; 
public  health  protection; 
comments  due  by  2-4- 
00:  published  12-21-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Indiana;  comments  due  by 
1-31-00;  published  12-17- 
99 

Radio  frequency  devices: 
Radio  services  operating 
below  30  MHz;  conducted 
emission  limits;  comments 
due  by  1-31-00;  published 
11-16-99 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
1-31-00;  published  12-30- 
99 

California;  comments  due  by 
1-31-00;  published  12-30- 
99 

Louisiana;  comments  due  by 
1-31-00;  published  12-30- 
99 

Virginia  and  Maryland; 
comments  due  by  1-31- 
00;  published  12-17-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
-     (FAR): 

Davis-Bacon  Act; 

construction  contract  wage 

determination  options; 

comments  due  by  2-1-00; 

published  12-3-99 
Veterans'  employment; 

comments  due  by  2-1-00; 

published  12-3-99 
Yugoslavia  and  Afghanistan; 

acquisition  restrictions; 

comments  due  by  1-31- 

00;  published  12-1-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of  1996; 
implementation: 
Temporary  Assistance  for 

Needy  Families 

Program — 


High  performance  bonus 
rewards  to  States; 
comments  due  by  2-4- 
00;  published  12-6-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  2-2-00;  published 
11-4-99 
Human  drugs: 
Prescription  drug  marketing; 
comments  due  by  2-1-00; 
published  12-3-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicaid: 
Managed  care  organizations; 
extemal  quality  review; 
comments  due  by  1-31- 
00;  published  12-1-99 
Medicare  and  Medicaid 
programs: 

Religious  nonmedical  health 
care  institutions  and 
advance  directives; 
comments  due  by  1-31- 
00;  published  11-30-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Spalding's  catchfly; 
^    comments  due  by  2-1-00; 
published  12-3-99 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Oil  value  for  royalty  due  on 
Federal  leases; 
establishment;  comments 
due  by  1-31-00;  published 
12-30-99 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
List  I  chemical  manufacturers, 
distributors,  importers,  and 
exporters;  registration: 
Registration  and 
reregistration  fees; 
comments  due  by  1-31- 
00;  published  12rl-99 
Con-ection;  comments  due 
by  1-31-00;  published 
12-16-99 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Birth  and  adoption 
unemployment 
compensation;  comments 
due  by  2-2-00;  published  1- 
13-00 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Occupational  safety  and  health 
standards: 


Ergonomics  program; 
comments  due  by  2-1-00; 
published  11-23-99 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 

Child  labor;  civil  money 
penalties;  inflation 
adjustment;  comments  due 
by  1-31-00;  published  11- 
30-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Davis-Bacon  Act; 
construction  contract  wage 
determination  options: 
comments  due  by  2-1-00; 
published  12-3-99 

Veterans'  employment; 
comments  due  by  2-1-00; 
published  12-3-99 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management: 
Agency  records  centers; 
storage  standards  update; 
comments  due  by  1-31- 
00;  published  12-2-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Share  insurance  and 
appendix;  update  and 
clarification;  comments 
due  by  1-31-00;  published 
11-30-99 

POSTAL  SERVICE 

Domestic  Mail  Manual: 

Palletized  standard  mail  and 
t)ound  printed  matter,  etc.; 
preparation  changes; 
comments  due  by  2-3-00; 
published  1-4-00 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Unemployment 

Insurance  Act: 

Sickness  and  unemployment 
benefits;  waiting  period 
shortened,  etc.;  comments 
due  by  2-1-00;  published 
12-3-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Public  utility  holding 
companies: 
Acquisition  of  U.S.  utilities 

by  foreign  companies; 

internationalization; 

comments  due  by  2-4-00.; 

published  12-21-99 
Securities: 
Unlisted  trading  privileges; 

comments  due  by  1-31- 

00;  published  12-15-99 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 


Certified  development 
companies;  areas  of 
operations;  comments  due 
by  1-31-00;  published  12- 
1-99 

OFRCE  OF  UNITED  STATES 
TRADE  REPRESENTATIVE 
Trade  Representative,  Office 
of  United  States 

Tariff-rate  quota 
implementation  for  imports 
of  sugar-containing  products; 
comments  due  by  1-31-00; 
published  12-1-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

American  Society  for  Testing 
and  Materials  (ASTM); 
standards  incorporated  by 
reference;  update; 
comments  due  by  1-31-00; 
published  12-1-99 
Regattas  and  marine  parades: 
Port  of  Miami,  FL;  OPSAIL 
2000;  comments  due  by 
1-31-00;  published  12-17- 
99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  1- 

31-00;  published  12-30-99 
Alexander  Schleicher 

Segelflugzeugbau; 

comments  due  by  1-31- 

00;  published  12-28-99 
Boeing;  comments  due  by 

1-31-00;  published  11-30- 

99 
Constucciones  Aeronauticas, 

S.A.;  comments  due  by  2- 

4-00;  published  1-5-00 
Eurocopter  Deutschland 

GmbH;  comments  due  by 

1-31-00;  published  12-2- 

99 
Eurocopter  France; 

comments  due  by  1-31- 

00:  published  11-30-99 
Fokker;  comments  due  by 

2-3-00;  s»ublished  1-4-00 
Hartzell  Propeller,  Inc.; 

comments  due  by  2-1-00; 

published  12-3-99 
Rolls  Royce,  pic;  comments 

due  by  2-1-00;  published 

12-3-99 
Saab;  comments  due  by  2- 

4-00;  published  1-5-00 
Turtxjmeca  Amus; 

comments  due  by  1-31- 

00;  published  12-1-99 
Class  D  airspace;  comments 
due  by  2-4-00;  published  1- 
5-00 
Class  E  airspace;  comments 
due  by  1-31-00;  published 
12-17-99 


VI 
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TREASURY  DEPARTMENT 
Internal  Revenue  Service 


Income  taxes: 


Treasury 
reopening; 
discount; 
by  2-3-00; 
99 


sec  jrities, 


original  issue 
cjmments  due 
published  11-5- 


VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Well-grounded  claims; 
comments  due  by  1-31- 
00;  published  12-2-99 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 


convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
1999. 

Last  List  December  21,  1999. 
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Vll 


CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numfc)ers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  cun-ent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Office's  GPO  Access  Service  at  http;//www.access.gpo.gov/nara/cfr/ 

index.html.  For  infomiation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-038-0000 1-6) 5.00      sjan.  1,  1999 

3  (1997  Compilation 
and  Parts  100  and 

101)  (869-038-00002-4) 20.00 

4  (869-038-00003-2) 7.00 

5  Parts: 

1-699  (869-038-00004-1) 37.00        Jan.  1,  1999 

700-1199 (869-038-00005-9) 2?.00        Jan.  1.  1999 

1200-£nd,  6(6 
Reserved)  (869-038-00006-7) 44.00 


'Jan.  1,  1999 
5Jan.  1,  1999 


Jan.  1,  1999 


7  Parts: 

1-26  (869-038-00007-5) 25.00 

27-52  (869-038-00008-3) 32.00 

53-209 (869-038-00009-1) 20.00 

210-299 (869-038-00010-5) 47.00 

300-399 (869-038-0001 1-3) 25.00 

400-699  „ (869-038-00012-1) 37.00 

700-899 (869-038-00013-0) 32.00 

900-999 (869-038-00014-8) 41.00 

1000-1199  (869-038-000 15-6) 46.00 

1200-1599  (869-038-00016-4) 34.00 

1600-1899  (869-038-000 17-2) 55.00 

1900-1939  (869-038-00018-1)  19.00 

1940-1949  (869-038-00019-9) 34.00 

1950-1999  (869-038-00020-2) 41.00 

2000-End (869-038-00021-1) 27.00 


1999 
1999 
1999 
1999 
1999 


8  (869-038-00022-9) 

9  Parts: 

1-199  (869-038-00023-7) 

200-End  (869-038-00024-5) 

10  Parts: 

,  1-50  (869-038-00025-3) 

51-199 (869-038-00026-1) 

200-499 (869-038-00027-0) 

500-End  (869-038-00028-8) 


36.00 

42.00 
37.00 

42.00 
34.00 
33.00 
43.00 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan,  1.  1999 
Jan.  1,  1999 
Jan.  1.  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 

Jan.  1,  1999 

Jan.  1,  1999 
Jan.  1,  1999 

Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 


11  (869-038-00029-6)  ... 

12  Parts: 

1-199  (869-038-00030-0)  17.00 


20.00        Jan.  1,  1999 


200-219  .- (869-038-00031-8) 

220-299 (869-038-00032-6) 

300-499 (869-038-00033-4) 

500-599 (869-038-00034-2) 

600-End  (869-038-00035-1) 

13  (869-038-00036-9) 


20.00 
40.00 
25.00 
24.00 
45.00 


Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1.  1999 
Jan.  1.  1999 
Jan.  1,  1999 
Jan.  1,  1999 


Title 


Stock  Number 


Price       Revision  Date 


14  Parts: 

1-59  (869-038-00037-7) 50.00 

60-139 (869-038-00038-5) 42.00 

140-199 (869-038-00039-3) 17.00 

200-1 199  (869-038-00040-7) 28.00 

1200-End (869-038-00041-5) 24.00 

15  Parts: 

0-299  (869-038-00042-3)  .. 

300-799 (869-038-00043-1)  .. 

800-End  (869-038-00044-0)  .. 


16  Parts: 

0-999  (869-038-00045-8) 

1000-End (869-038-00046-6) 

17  Parts: 

1-199  (869-038-00048-2) 

200-239 (869-038-00049-1) 

240-End  (869-O38-00050-4) 


25.00 
36.00 
24.00 

32.00 
37.00 

29.00 
34.00 
44.00 


18  Parts: 

1-399  (869-038-00051-2) 48.00 

400-End  (869-O38-00052-1) 14.00 

19  Parts: 

1-140  (869-038-00053-9)  .. 

141-199 (869-038-00054-7)  .. 

200-End  (869-038-00055-5)  .. 


37.00 
36.00 
18.00 

20  Parts: 

1-399  (869-038-00056-3) 30.W 

400-499 (869-038-00057-1) 51.00 

500-End  (869-038-00058-0) 44.00 

21  Parts: 

1-99  (869-038-00059-8) 24.00 

100-169 (869-038-00060-1) 28.00 

170-199 (869-038-00061-0) 29.00 

200-299 (869-038-00062-8) 1 1.00 

300-499 (869-038-00063-6) 50.00 

500-599 (869-038-00064-4) 28.00 

600-799 (869-038-00065-2) 9.00 

800-1299  (869-038-00066-1)  ..=...  35.00 

1300-End (869-038-00067-9)  14.00 

22  Parts: 

1-299  (869-038-00068-7) 

300-End  (869-038-00069-5) 

23  (869-038-00070-9) 

24  Parts: 

0-199  (869-038-00071-7) 

200-499 (869-038-00072-5) 

500-699 (869-038-00073-3) 

700-1699  (869-038-00074-1) 

1700-End (869-038-00075-0) 

25  (869-038-00076-8) 

26  Parts: 

§§1.0-1-1.60  (869-038-00077-6) 27.00 

§§1.61-1.169 (869-038-00078^) 50.00 

§§1.170-1.300 (869-038-00079-2)  34.00 

§§  i. 301-1. 400 (869-038-00080-6) 25.00 

§§1.401-1.440 (869-038-00081-4) 43.00 

§§1.441-1.500  (869-038-00082-2)   30.W 

§§1.501-1.640 (869-038-00083-1) 27.00 

§§1.641-1.850 (869-038-00084-^) 35.00 

§§1.851-1.907  (869-038-00085-7)  40.00 

§§1.908-1.1000  (869-038-00086-5) 38.00 

§§1.1001-1.1400  (869-038-00087-3) 40.00 


44.00 
32.00 

27.00        Apr.  1, 


34.00 
32.00 
18.00 
40.00 
18.00 

47.W 


25.00        Jan.  1.  1999 


§§  1.1401-End  (869-038-00088-1) 

2-29  (869-038-00089-0) 

30-39 (869-038-00090-3) 

40-49  (869-038-00091-1) 

50-299 (869-038-00092-0) 

300-499 (869-038-00093-8) 

500-599 (869-038-00094-6) 

600-End  (869-038-00095-4) 

27  Parts: 

1-199 


55.00 
39.00 
28.00 
17.00 
21.00 
37.00 
11.00 
11.00 


Jan.  1. 
Jan.  1. 
Jon.  1. 
Jan.  1. 
Jan.  1. 

Jan.  1, 
Jan.  1. 
Jan.  1, 

Jan.  1. 
Jan.  1. 

Apr.  1. 
Apr.  1, 
Apr.  1. 

Apr.  1, 
Apr.  1. 

Apr.  1, 
Apr  1. 
Apr.  1. 


Apr.  1. 

Apr.  1. 

'Apr.  1. 


Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 

Apr.  1, 
Apr.  1, 


Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 

Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
'Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1. 


999 
999 
999 
999 
999 

999 
999 
999 

999 
999 

999 
999 
999 

999 
999 

999 
999 
999 

999 
999 
999 

999 
999 
999 
999 
999 
999 
999 
999 
999 

999 
999 

999 

999 
999 
999 
999 
999 

999 


999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 


(869-038-00096-2) 53.00   Apr.  1.  1999 


Vlll 


Tttto 
200-£nd  .. 

28  Parts: 

0-42  

43-end  .... 


29  Parts: 

0-99  

100-499  

5Q0-«99  

900-1899  

1900-1910  (§§1^00  to 

1910.999)  .... 
1910  (§§  1910.1f00  to 

end) 

1911-1925  ... 

1926 

1927-€nd 

30  Parts: 

1-199  

200-699  

700-End  

31  Parts: 

0-199  

200-€n<J  

32  Parts: 

1-39,  VoJ.  I ... 
l-39,Vo«.ll.. 
1-39,  VoJ.  in . 

1-190  

191-399  

400-629  

630^99 

700-799  

MKfld  


331 

1-124  

125-W  ... 
200-End  .. 

34  Parts: 

1-299  

300-399  ... 
400-End  .. 


35 

36  Parts 

1-199  

200-299  .. 
300-€nd  . 

37 


38 

0-17  ... 
18-€nd 

39 
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stock  Number  Prtca  Revision  Date 

(869^^)38-00097-1) 17.00  Apr.  1,  1999 

(869-038-00098-9) 39i)0  July  1,  1999 

,  (869-038-00099-7)  32.00  July  1,  1999 

.  (869-O3»-0010O-4) 28.00  July  1,  1999 

(869-038-00101-2) 13.00  July  1,  1999 

.(869-03a-00 102-1) 40.00  » July  1,  1999 

.  (869-03W)0103-9) 21.00  July  1,  1999 


Title 


Stock  Number 


Price       Revision  Date 


(869-03ft-00 104-7) 46.00        July  1,  1999 


(869-038-00105-5) 28.00 

(869-038-00 106-3) 18.00 

(86W)38-00107-1) 30.00 

(869-038-00108-0) 43.00 

,  (869-03W)0 109-8) 35.00 

(869-038-00110-1) 30.00 

.(869-038-00111-0) 35.00 

.(869-03W)0112-«) 21.00 

.(869-038-00113-6) 48.00 


15.00 

„ 19.00 

„ 18.W 

.  (869-038-001 14-4) 46.00 

.  (869-038-001 1&-2) 55.00 

(869^)38-00116-1) 32.00 

.(86^<UM)0117-9) 23.00 

.(869^)38-00118-7) 27.00 

.  (869-038-001 19-5) 27.00 

.  (869-038-00120-9) 32.00 

.(869-038-00121-7) 41.00 

.  (869-O38-00122-5) 33.00 

.  (869^)38^)0123-3) 28.00 

.  (869^)38^)0124-1) 25.00 

.  (869-038-00125-0) 46.00 

.  (869-038-00126-8) 14.00 

.  (869-038-00127-6) 21 .00 

.  (869^)38-00128-4) 23.00 

.  (86^-038-00129-2) 38.00 

(869-038-00130-6) 29.00 

.  (869-038-0013M) 37.00 

.  (869-038-00132-2) 41.00 

.  (869-038^)0133-1) 24.00 


40 

1-49 1 (869-038-00134-9) 33.00 

50-51  1 (869-038-00135-7) 25.00 

52  (52.01-52.1ffl8) (869-038-00136-5) 33.M 

52  (52.1019-End)  (869-038-00137-3) 37.00 

53-59  (869-038-00138-1) 19.00 

60 (869-038-00139-0) 59.00 

61-62 (869-038-00140-3) 19.00 

63  (63.1-63.111 » (869-O38-00141-1) 58.00 

63  (63.1200-£rv  D  (869-038-00142-0) 36.00 

6*-71  (869-038-00143-8) 11.00 

72-80  (869-038-00144-6) 41.00 

81-85 (869-038-0014S-4) 33.00 

86  (869-038-00146-2) 59.00 

87-135 (869-038-0014^1) 53.00 

136-149 (869-038-00148-9) 40.W 

150-189 (869-038-00149-7) 35.00 

190-259 (869-038-00150-1) 23.00 


July  1,  1999 

July  1,  1999 

July  1,  1999 

July  1,  1999 

July  1,  1999 
July  1,  1999 
July  1,  1999 

July  1,  1999 
July  1,  1999 

2Juiy  1,  1984 
2July  1.  1984 
zjuly  1,1984 
July  1,  1999 
Ju»y  1,1999 
July  1,  1999 
July  1,  1999 
July  1.1999 
July  1,1999 

July  1,1999 
July  1,1999 
July  1,  1999 

July  1,1999 
Julyl,  1999 
July  1.1999 

•July  1.1998 

July  1,  1999 
July  1,  1999 
Julyl,  1999 

July  1,  1999 

July  1,  1999 
Julyl,  1999 

Julyl,  1999 

Julyl,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1.1999 


260-265 (869-038-00151-9) 32.00 

266-299 (869-038-00152-7) 33.00 

300-399 (869-038-00153-5) 26.00 

400-424 (869-038-00154-3) 34.00 

425-699 (869-038-00155-1) 44.00 

700-789 (869-038-00 156-0) 42.00 

790-£nd  (869-038-00157-8) 23.00 

41  Cttapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Resewed) 13.00 


3-6 

7 

8 

9 

10-17 


14.00 
6.00 
450 

13.00 
9.50 


18,  Vol.  I,  Ports  1-5  - 13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  - i3.ro 

1-lM  » (869-038-00158-6) 14.M 

101  (869-038-roi59-4) 39.M 

102-2ro (869-038-00160-6) 16.ro 

201-£nd  (869-038-roi61-«) 15.ro 

42  Parts: 

1-399  (869-038-roi62-4) 36.ro 

400-429 (869-034-roi63-2) 44.ro 

430-€nd  (869-038-roi&4-1) &4.ro 


43 

1^999  (869^)34-00164-5) 30.ro 

1000-end  (869-034-roi65-3) 48.ro 

44 (869-038-roi67-5) 28.ro 

46  Parts: 

1-199  (869-038-ai68-3) 33.ro 

20(M99 (869^)38^)0169-1) 16.ro 

500-1 199 (869-034-roi70-5) ».ro 

1200-€nd (869-034-roi7^O) 39.ro 

SM  Psfftft* 

•1-40  ....."...^. _ (869^038-00172-1) 27.ro 

41-69  .._... (869-034-roi72-6) 21.ro 

70-89  (869-034-roi73-4) 8.ro 

90-139 (869-038-00175-6) 26.ro 

140-155 (869-038-roi76-4) 15.ro 

156-165 (86W)38-roi77-2) 21.ro 

166-199 (869-034-roi77-7) 25.ro 

200-499 (869-034K)0178-5) 22.ro 

50O-€nd  (869-O38-O018O-2) 15.ro 

47  Parts: 

•0-19 (869-038-roi81-1) 39.ro 

20-39  (869-034-roi81-5) 27.ro 

40-69  (869K)34-roi82-3) 24.ro 

70-79  (869-034-00183-1) 37.ro 

8(Knd  (869-034-roi84-0) 40.ro 

48  Chapters: 

1  (Ports  1-51)  (869-038-00186-1) 55.ro 

1  (Ports  52-99)  (869-034-roi86-6) 29.ro 

2  (Ports  201-299) (869-034-00 187-4) 34.ro 

3-6 (869-034-roi89-«) 27.ro 

7-14  (869-034-roi89-1) 32.ro 

15-28  (869-0J4-roi9a4) 33.ro 

29^nd (869-038-roi92-6) 25.ro 

49  Parts: 

1-99 (869-038-roi93-4) 34.ro 

100-185 (869-034-roi93-9) ......  50.ro 

186-199 (869-038^)0195-1) 13.ro 

200-399 (869-034-00195-5) 46.ro 

400-999 _... (869^)34-00196-3) 54.ro 

•1000-1 199 (869-038-00198-5) 17.ro 

1200-€nd (869-034-00198-0) 13.ro 

50  Parts: 

•1-199 (869-038-00200-1) 43.M 

200-599 (869-038-00201-9) 22.ro 


July  1,  1999 

July  1,  1999 

July  1,  1999 

July  1,  1999 

July  1,  1999 

July  1,  1999 

July  1,  1999 

iJuly  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3July  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

3  July  1,  1984 

JJuly  1,  1984 

3July  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

July  1,  1999 

July  1,  1999 

July  1,  1999 

July  1,  1999 

Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1.  1999 

Oct.  1,  1998 
Oct.  1.  1998 

Oct.  1,  1999 

Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1.  1999 
Oct.  1.  1998 

Oct.  1,  1999 
Oct.  1. 1998 
Od.  1.  1998 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1.  1999 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1999 

Oct.  1.  1999 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1999 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1999 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1999 

Oct.  1,  1999 
Oct.  1,  1998 
Oct.  1,  1999 
Oct.  1,  1998 
Oct.  1.  1998 
Oct.  1,  1999 
Oct.  1,  1998 

Oct.  1,  1999 
Oct.  1,  1999 
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IX 


Title  Stock  Number  Price       Revision  Date 

600-End  (869-034-00201-3) 33.00        Oct.  1.  1998 

CFR  Index  and  Findings 
Aids (869-038-00047-4) 48.00        Jan.  1,  1999 

Complete  1998  CPU  set 951.00  1998 

Microfictie  CFR  Edition: 

Subscription  (nnailed  as  issued)  247.00  1998 

Individual  copies 1.00  1998 

Complete  set  (one-time  mailing)  247.00  1997 

Complete  set  (one-time  mailing)  264.00  1996 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 

General  Administrative  Regulations; 
Reinsurance  Agreement — Standards 
for  Approval;  Regulations  for  the  1997 
and  Subsequent  Reinsurance  Years 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUR/IMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  is  revising  the 
General  Administrative  Regulations, 
Subpart-L  Reinsurance  Agreement — 
Standards  for  Approval;  Regulations  for 
the  1997  and  Subsequent  Reinsurance 
Years.  The  intended  effect  of  this  rule  is 
to  clarify  the  time  frame  in  which  all 
requests  for  a  final  agency 
determination  must  be  submitted. 
EFFECTIVE  DATES:  This  rule  is  effective 
January  25,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heyward  Baker,  Director,  Reinsurance 
Services  Division,  telephone  (202)  720- 
4232. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
exempt  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Paperwork  Reduction  Act  of  1995 

It  has  been  determined  by  OMB  that 
this  rule  is  exempt  from  the  information 
collection  requirement  contained  vmder 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  chapter  35). 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 


Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regidatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  n  of  UMRA)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Therefore,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  UMRA. 

Executive  Order  13132 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  dfrect  effect  on 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments. 
Therefore,  consultation  with  the  states 
is  not  required. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  regulation  does  not  require  any 
more  action  on  the  part  of  the  small 
entities  than  is  required  on  the  part  of 
large  entities.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions  must 
be  exhausted  before  any  action  for 


judicial  review  of  any  determination 
made  by  FCIC  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
quality  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

On  August  22,  1988.  FCIC  has 
implemented  a  process  in  cases  when  it 
suspects  a  violation  of  the  provisions  of 
the  Standard  Reinsurance  Agreement 
where  it  provides  the  applicable 
reinsured  company  with  a  copy  of 
initial  findings,  allowed  the  reinsured 
company  to  respond,  and  then  issued  a 
final  determination.  If  the  reinsured 
company  disputed  the  final 
determination,  the  reinsvu-ed  company 
was  required  to  appeal  within  45  days 
of  receipt  of  the  determination  to  the 
Deputy  Manager  of  FCIC. 

On  May  1, 1995,  FCIC  revised  this 
appeals  process  and  now  when  a 
reinsured  company  disputed  the  final 
determination  it  was  required  to  request 
a  final  agency  determination  from  the 
Director  of  Compliance.  The  process 
also  stated  that  the  reinsured  company 
"may"  request  the  final  agency 
determination  within  45  days.  A 
controversy  has  arisen  with  respect  to 
whether  the  45  day  time  frame  is 
mandatory  or  permissive.  Although 
FCIC  has  always  treated  the  45  day  time 
fi^me  as  mandatory  imder  both  the  old 
and  new  process,  and  the  reinsm^d 
companies  have  routinely  complied 
with  this  requirement,  FCIC  is  revising 
the  language  to  make  it  clear  that  the  45 
day  time  frame  is  a  mandatory 
requirement. 

FCIC  is  also  revising  the  section  to 
have  all  requests  for  a  final  agency 
determination  be  submitted  to  the 
Deputy  Administrator  for  Insurance 
Services  or  the  Deputy  Administrator 
for  Compliance  to  be  in  conformance 
with  the  renaming  of  titles  in  the  recent 
reorganization. 

The  changes  in  this  rule  do  not 
change  cmrent  requirements  as 
understood  by  the  reinsured  companies 
and  FCIC.  This  rule  is  merely 
interpretative  and,  therefore,  exempt 
from  the  requirements  for  notice  and 
comment  and  the  30  day  delay  in  the 
effectiveness  of  this  rule. 
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List  of  Subjects 

Administrati  re 
procedures.  Claims 
Penalties. 


Final  Rule 


Accordingly, 
preamble,  the 
Corporation " 
400  as  follows 


as  set  forth  in  the 
I^ederal  Crop  Insurance 
amends  7  CFR  part 


hei  eby 


PART400-O9<ERAL 
ADMINISTRATIVE  REGULATIONS 


l.The 
part  400 

Authority:  7 
2.  Section 
as  follows: 


authoi  ity  citation  for  7  CFR 
continiies  to  read  as  follows: 

C.  1506(1).  1506(p). 

169  is  revised  to  read 


US 


40) 


request  the  Dej 
Insurance  Serv 
administrative 


company  to  re; 
final  finding.  I 
that  the  Compl  i 


of  Compliance 
administrative 


Administrator 


Administrator 
decision  of  the 


in  7  CFR  Part  400 


practice  and 
Crop  insurance. 


§400.169    Dispihas. 

(a)  If  the  com  pany  believes  that  the 
Corporation  ha  i  taken  an  action  that  is 
not  in  accordai  ce  with  the  provisions  of 
the  Standard  R  (insurance  Agreement  or 
any  reinsurance  agreement  with  FCIC, 
except  compliance  issues,  it  may 

uty  Administrator  of 
ces  to  make  a  final 
determination  addressing 


the  disputed  action.  The  Deputy 
Administrator  )f  Insurance  Services  will 
render  the  fina  administrative 
determination  >  )f  the  Corporation  with 
respect  to  the  a  pplicable  actions.  All 
requests  for  a  f  nal  administrative 

nust  be  in  writing  and 
submitted  within  45  days  after  receipt 
after  the  disputed  action. 

(b)  With  resp  ect  to  compliance 
matters,  the  Compliance  Field  Office 
renders  an  init  al  finding,  permits  the 
pond,  and  then  issues  a 
the  company  believes 
ance  Field  Office's  final 
finding  is  not  i  i  accordance  with  the 
applicable  law  i,  regulations,  custom  or 
insurance  industry,  or 
policy  and  procedure,  it 


practice  of  the 

FCIC  approved 

may  request,  tie  Deputy  Administrator 


to  make  a  final 
determination  addressing 


the  disputed  fi  lal  finding.  The  Deputy 


of  Compliance  will 


render  the  fina  i  administrative 
determination  af  the  Corporation  with 
respect  to  thesi !  issues.  All  requests  for 
a  final  administrative  determination 

ing  and  submitted  within 
45  days  after  n  iceipt  of  the  final  finding. 

(c)  A  compa  ly  may  also  request 
reconsideratio  i  by  the  Deputy 

of  Insurance  Services  of  a 
Corporation  rendered 
under  any  Cor  joration  bulletin  or 
directive  whic  i  bulletin  or  directive 
does  not  inter  iret.  explain,  or  restrict 
the  terms  of  th  b  reinsurance  agreement. 


The  company,  if  it  disputes  the 
Corporation's  determination,  must 
request  a  reconsideration  of  that 
determination  in  wo-iting,  within  45 
days  of  the  receipt  of  the  determination. 
The  determinations  of  the  Deputy 
Administrator  will  be  final  and  binding 
on  the  company.  Such  determinations 
will  not  be  appealable  to  the  Board  of 
Contract  Appeals. 

(d)  Appealable  final  administrative 
determinations  of  the  Corporation  under 
paragraph  (a)  or  (b)  of  this  section  may 
be  appealed  to  the  Board  of  Contract 
Appeals  in  accordance  with  the 
provisions  of  subtitle  A,  part  24  of  title 
7  of  the  Code  of  Federal  Regulations. 

Signed  in  Washington,  D.C.,  on  January  18, 
2000. 

Kenneth  D.  Ackerman, 
Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  00-1702  Filed  1-24-00;  8:45ainl 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Forage  Production  Crop  Provisions; 
and  Forage  Seeding  Crop  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
forage  production  and  forage  seeding. 
The  intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured.  The  changes 
will  be  effective  for  the  2001  and 
subsequent  crop  years. 

EFFECTIVE  DATE:  This  rule  is  effective 
February  24.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Brayton.  Insurance 
Management  Specialist,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agriculture,  9435  Holmes 
Road,  Kansas  City,  MO,  64131, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
exempt  for  the  purpose  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 


Paperwork  Reduction  Act  of  1 995 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
collections  of  information  in  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0563-0053  through 
April  30,  2001. 

Unfunded  Mandates  Reform  Act  of  1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
n  of  the  UMRA)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Executive  Order  13132 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  direct  effect  on 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments. 
Therefore,  consultation  with  the  states 
is  not  required. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Additionally,  the  regulation  does  not 
require  any  action  on  the  part  of  small 
entities  than  is  required  on  the  part  of 
large  entities.  The  amount  of  work 
required  of  the  insurance  companies 
will  not  increase  because  the 
information  used  to  determine 
eligibility  must  already  be  collected 
under  the  present  policy.  No  additional 
work  is  required  as  a  result  of  this 
action  on  the  part  of  either  the  insured 
or  the  insurance  companies.  Therefore, 
this  action  is  determined  to  be  exempt 
from  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
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officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  of  any  determination  made  by 
FCIC  may  be  brought. 

Envimnmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  tbe 
quality  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicate  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Thursday,  August  26, 1999,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  FederaJ  Register  at  64 
FR  46599-46603  to  revise  7  CFR 
457.117.  Forage  Production  Crop 
»    Insurance  Provisions  ,457.151  Forage 
Seeding  Crop  Insurance  Provisions,  and 
to  delete  457.127  Forage  Production 
Winter  Coverage  Endorsement,  effective 
for  the  2001  and  succeeding  crop  years. 

Following  publication  of  the  proposed 
rule  on  August  26,  1999,  the  public  was 
afforded  30  days  to  submit  written 
comments  and  opinions.  A  total  of  8 
comments  were  received  from  2 
reinsiu-ed  companies,  a  Pennsylvania 
consulting  firm,  and  the  Pennsylvania 
State  Secretary  of  Agriculture.  The 
forage  production  comments  received 
and  FCIC's  responses  are  as  follows: 

Comment:  A  reinsiu^d  company 
stated  the  provisions  still  contains  a 
reference  to  the  Winter  Coverage 
Endorsement  in  section  7(c). 

Response:  FCIC  has  deleted  the 
references. 

Comment:  A  reinsiu^d  company 
recommended  that  optional  units 
should  not  be  available  for  forage 
producers  because  production  records 
will  need  to  be  kept  separate  and,  with 
multiple  cuttings  throughout  the  season, 
the  insured  would  have  to  store  or  keep 


production  records  by  optional  units  if 
a  loss  occurs. 

Response:  Producers  are  not  required 
to  obtain  optional  imits.  Offering 
optional  units  to  forage  producers  will 
likely  increase  participation  in  the  crop 
insurance  program  because  there  are 
some  producers  that  feel  it  is  worth  the 
effort  to  maintain  separate  records,  to 
get  the  additional  benefit  of  optional 
units.  Therefore,  no  change  has  been 
made. 

Comment:  A  reinsured  company 
asked  whether  the  underwriting  report 
is  still  required? 

Response:  The  farmer  certification 
and  imderwriting  report  is  still  required. 

Comment:  Reinsured  companies,  a 
Pennsylvania  consulting  firm,  and  the 
Pennsylvania  Secretary  of  Agricultxi^e 
expressed  concern  that  forage 
production  coverage  should  be  raised  to 
the  level  of  other  crop  programs  by 
providing  quality  adjustment  provisions 
as  in  other  crop  insurance  programs. 

Response:  It  is  important  to  provide 
quality  protection  to  forage  producers. 
However,  at  this  time,  FCIC  has  not 
been  able  to  obtain  the  necessary  data  to 
offer  coverage  nor  have  the  rates  been 
established  to  cover  the  additional  risks 
that  may  affect  the  quality  of  the  forage. 
This  would  be  a  significant  change  that 
will  likely  result  in  higher  premiiuns. 
FCIC  will  continue  its  effort  to  provide 
quality  adjustment.  Therefore,  no 
change  has  been  made. 

Forage  seeding  comments  and  FCIC's 
responses  are  as  follows: 

Comment:  A  reinsured  company 
stated  that  Wisconsin  was  omitted  bom 
the  cancellation  and  termination  dates 
list  in  section  5  of  the  proposed  rule. 
Response:  FCIC  has  added  Wisconsin. 
Conmient:  A  reinsured  company 
recommended  extending  the  forge 
seeding  deadline  in  Wisconsin.  They 
stated  that  a  number  of  producers  are 
seeding  forage  later  than  May  and 
obtaining  a  successful  stand.  The 
Special  Provisions  lists  May  as  deadline 
for  seeding  forage. 

Response:  FCIC  welcomes  producer 
data  that  helps  to  establish  the 
appropriate  seeding  deadline  for  the 
various  areas.  However,  it  is  too  late  to 
consider  this  information  for  the  2001 
crop  year.  FCIC  will  consider  this 
information  for  future  changes  in  the 
deadlines.  Therefore,  no  change  has 
been  made. 

In  addition  to  the  changes  described 
above,  FCIC  has  made  the  following 
changes  to  the  Forage  Production  C>op 
Provisions: 

1.  Section  1 — Removed  the  definition 
of  "crop  year"  fi-om  the  final  rule.  The 
current  regulation  contains  a  more 
acciu^te  definition  of  "crop  year." 


2.  Section  7(a)(4)  and  (5) — Removed 
these  provisions  from  the  final  rule 
because  section  7(a)(5)  was  duplicative 
with  section  7(a)(1)  and  section  7(a)(4) 
was  inconsistent  with  section  7(a)(2) 
which  stated  that  the  insurance  attaches 
for  Lassen,  Modoc,  Mono,  Shasta  and 
Siskiyou  Counties  on  April  15. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance.  Forage  production, 
Forage  seeding.  Reporting  and 
recordkeeping  requirements. 

Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  amends  the  Common  Crop 
Insurance  Regulations  (7  CFR  part  457) 
by  amending  7  CFR  457.117,  for  the 
2001  and  succeeding  crop  years,  to  read 
as  follows: 

PART  457-COMMON  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  Amend  457.117  as  follows: 

Revise  the  heading  and  introductory 
text; 

b.  In  section  1  of  the  crop  insurance 
provisions  delete  the  definitions  of  "fall 
planted"  and  "spring  planted,"  add 
definitions  of  "direct  marketing"  and 
"windrow"  and  revise  the  definition  of 
"cutting;" 

c.  In  the  crop  insurance  provisions 
delete  section  2  and  redesignate  sections 
3  through  12  as  2  through  11; 

d.  In  the  crop  insurance  provisions 
revise  newly  designated  sections  4.  5. 
6(a).  7(a).  7(Id)  introductory  text  and 
7(b)(6).  8(b).  9,  and  10(a);  and 

e.  In  the  crop  insurance  provisions 
add  examples  (1)  and  (2)  in  section 
10(b);  all  to  read  as  follows: 

§457.117    Forage  production  crop 
insurance  provisions. 

The  Forage  Production  Crop 
Insurance  Provisions  for  the  2001  and 
succeeding  crop  years  are  as  follows: 

***** 

1.  Definitions. 

***** 

Cutting.  The  severance  of  the  forage 
plant  from  its  roots. 

Direct  marketing.  Sale  of  the  forage 
crop  directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as 
a  wholesaler,  shipper,  buyer,  or  broker. 
An  example  of  direct  marketing  is 
selling  directly  to  other  producers. 
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Windrow.  Foi  age  that  is  cut  and 
placed  in  a  row 


4.  Cancellati(in  and  Termination 
Dates 

In  accordancf 
Basic  Provision 
termination  dat^s  are: 


State 


California,  Nevadi  i 
All  other  states 


acre  age 
tted 
ijn 


5.  Report  of/acreage 
In  lieu  of  the 

6(a)  of  the  Basic 
all  insured 
must  be  submi 
forage  producti 
specified  in  the 

6.  Insured  " 
(a)  In  accordince 

Basic  Provisior^s 
be  all  the  forag 
a  premium  rate 
actuarial  docuqients: 

(1)  In  which 

(2)  That  is  _ 
years  after  the 


Crjp 


provisions  of  section 
Provisions,  a  report  of 
of  forage  production 
on  or  before  each 
acreage  reporting  date 
Special  Provisions. 


rou  have  a  share;  and 

during  one  or  more 
'  ear  of  establishment. 


7.  Insurance 
In  lieu  of 
of  the  Basic  Provisions 

(a)  Insurance 
an  adequate  s 
following  the 

(1)  All  CalifciTiia 
Lassen,  Modoc 
Siskiyou — December 

(2)  Lassen, 
Siskiyou  Counties 
Idaho,  Nebraslqa 
and  Washingt 

(3)  Iowa,  Minnesota 
Hampshire 
Pennsylvania, 
and  all  other  slates 

(b)  Insurant  i 


8.  Causes  oj 

*        * 


(b)In 
specifically  e: 
the  Basic 
against  damagb 


with  section  2  of  the 
.  the  cancellation  and 


Cancellation/ 

termination 

date 


October  31 ; 
Septemt>er 
30. 


with  section  8  of  the 
the  crop  insured  will 
in  the  county  for  which 
is  provided  by  the 


Period. 
the  provisions  of  section  11 


attaches  on  acreage  with 
for  the  calendar  year 
of  establishment  for: 
coimties  accept 
Mono,  Shasta  and 
1; 
oc,  Mono,  Shasta  and 
California,  Colorado, 
Nevada,  Oregon,  Utah 
-April  15; 

Montana,  New 
York,  North  Dakota, 
iA^isconsin,  Wyoming, 

—May  22; 
ends  at  the  earliest  of: 


t£nd 
year 


N€W 


(6)  The  following  dates  of  the  crop 
year: 

(i)  California 
Modoc,  Mono, 
all  other  states!— October 

(ii)  The  last 
after  the  insun  id 
in  all  California 
Modoc,  Mono 


counties  of  Lassen, 

Shasta  and  Siskiyou,  and 
15; 

lay  of  the  12th  month 
crop  initially  planted 
counties  except  Lassen, 

Shasta  and  Siskiyou. 


)fLo^ 


ss. 


additifcn  to  the  causes  of  loss 
IX  :luded  in  section  12  of 
Provisions,  we  will  not  insure 
of  loss  of  production 


that  occurs  after  removal  ft'om  the 
windrow. 

9.  Duties  in  the  event  of  Damage  or 
Loss. 

In  addition  to  the  requirements  of 
section  14  of  the  Basic  Provisions,  the 
following  will  apply: 

(a)  You  must  notify  us  within  3  days 
of  the  date  harvest  should  have  started 
if  the  insured  crop  will  not  be 
harvested; 

(b)  You  must  notify  us  at  least  15  days 
before  any  production  from  any  unit 
will  be  sold  by  direct  marketing  unless 
you  have  records  verifying  that  the 
forage  was  direct  marketed.  Failure  to 
give  timely  notice  that  production  will 
be  sold  by  direct  marketing  will  result 
in  an  appraised  amount  of  pre  Juction  to 
count  of  not  less  than  the  production 
guarantee  per  acre  if  such  failure  results 
in  our  inability  to  make  the  required 
appraisal; 

(c)  If  you  intMid  to  claim  an 
indemnity  on  any  unit,  you  must  notify 
us  at  least  15  days  prior  to  the  beginning 
of  harvest  if  you  previously  gave  notice 
in  accordance  with  section  14  of  the 
Basic  Provisions  so  that  we  may  inspect 
the  damaged  production.  You  must  not 
destroy  the  damaged  crop  until  after  we 
have  given  you  written  consent  to  do  so. 
If  you  fail  to  meet  the  requirements  of 
this  section,  and  such  failure  results  in 
our  inability  to  inspect  the  damaged 
production,  all  such  production  will  be 
considered  undamaged  and  will  be 
included  as  production  to  count;  and 

(d)  You  must  notify  us  at  least  5  days 
before  grazing  of  insured  forage  begins 
so  we  can  conduct  an  appraisal  to 
determine  production  to  count.  Failure 
to  give  timely  notice  that  the  acreage 
will  be  grazed  will  result  in  an 
appraised  amount  of  production  to 
count  of  not  less  than  the  production 
guarantee  per  acre. 

10.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  unable 
to  provide  separate  acceptable 
production  records: 

(1)  For  any  optional  units,  we  will 
combine  all  optional  units  for  which 
such  production  records  were  not 
provided;  or 

(2)  For  any  basic  units,  we  will 
allocate  any  commingled  production  to 
such  units  in  proportion  to  our  liability 
on  the  harvested  acreage  for  the  units. 

(b)*  *  * 
(7)*   *   * 

Example  1 

Assume  you  have  a  100  percent  share 
in  100  acres  of  type  A  forage  in  the  unit, 
with  a  guarantee  of  3.0  tons  per  acre  and 
a  price  election  of  $65.00  per  ton.  Due 
to  adverse  weather  you  were  only  able 


to  harvest  50.0  tons.  Your  indemnity 
would  be  calculated  as  follows: 

1.  100  acres  type  A  x  3  tons  =  300  ton 
guarantee; 

2  &  3.  300  tons  x  $65  price  election 
=  $19,500  total  value  guarantee; 

4  &  5.  50  tons  production  to  count  x 
$65  price  election  =  $3,250  total  value 
of  production  to  count; 

6.  $19,500  value  guarantee — $3,250  = 
$16,250  loss;  and 

7.  $16,250  X  100  percent  share  = 
$16,250  indemnity  payment. 

Example  2 

Assume  you  also  have  a  100  percent 
share  in  100  acres  of  type  B  forage  in  the 
same  unit,  with  a  guarantee  of  1.0  ton 
per  acre  and  a  price  election  of  $50.00 
per  ton.  Due  to  adverse  weather  you 
were  only  able  to  harvest  5.0  tons.  Your 
total  indemnity  for  forage  production  for 
both  types  A  and  B  in  the  same  unit 
would  be  calculated  as  follows: 

1.  100  acres  X  3  tons  =  300  ton    - 
guarantee  for  type  A;  and  100  acres  x  1 
ton  =  100  ton  guarantee  for  type  B; 

2.  300  ton  guarantee  x  $65  price 
election  =  $19,500  total  value  of  the 
guarantee  for  type  A;  and  100  ton 
guarantee  x  $50  price  election  =  $5,000 
total  value  of  the  guarantee  for  type  B; 

3.  $19,500  +  $5,000  =  $24,500  total 
value  of  the  guarantee; 

4.  50  tons  X  $65  price  election  = 
$3,250  total  value  of  production  to 
count  for  type  A;  and  5  tons  x  $50  price 
election  =  $250  total  value  of 
production  to  coimt  for  type  B; 

5.  $3,250  +  $250  =  $  3,500  total  value 
of  production  to  count  for  types  A  and 
B; 

6.  $24,500— $3,500  =  $21,000  loss; 
and 

7.  $21,000  loss  X  100  percent  share  = 
$21,000  indemnity  payment. 
***** 

3.  Section  457.127  is  removed  and 
reserved. 

4.  Amend  457.151  as  follows: 

a.  Revise  the  introductory  text; 

b.  In  the  crop  insurance  provisions 
revise  the  definition  in  section  1  of 
"harvest"; 

c.  In  the  crop  insurance  provisions 
redesignate  sections  6  through  13  as  7 
through  14; 

d.  In  the  crop  insurance  provisions 
revise  section  5  and  redesignated 
sections  7(b),  8, 11  introductory  text, 
11(a),  11(b),  13(a)(3); 

e.  In  the  crop  insurance  provisions 
add  a  new  section  6  and  an  example  to 
redesignated  section  13(a)(3);  all  to  read 
as  follows: 


i* 
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§  457.1 51     Forage  seeding  crop  insurance 
provisions. 

The  Forage  Seeding  Crop  Insurance 
Provisions  for  the  2001  and  succeeding 
crop  years  are  as  follows: 

***** 

1.  Definitions. 

***** 

Harvest.  Severance  of  the  forage  plant 
from  its  roots.  Acreage  that  is  only 
grazed  will  not  be  considered  harvested. 

***** 

5.  Cancellation  and  Termination 
Dates. 

In  accordance  with  section  2  of  the 
Basic  Provisions,  the  cancellation  and 
termination  dates  are: 


State  and  county 

Cancellation/ter- 
mination dates 

California,  Nevada,  New 
Hampshire,  New  York, 
Pennsylvania  and 
Vermont. 

Montana,  Minnesota,  North 
Dakota,  South  Dakota, 
Wisconsin  and  Wyoming 

July  31. 
March  15. 

6.  Report  of  Acreage. 

In  lieu  of  the  provisions  of  section 
6(a)  of  the  Basic  Provisions,  a  report  of 
all  insured  acreage  of  forage  seeding 
must  be  submitted  on  or  before  each 
forage  seeding  acreage  report  date 
specified  in  the  Special  Provisions. 

7.  Insured  Crop. 
***** 

(b)  That  is  planted  during  the  ciurent 
crop  year,  or  replanted  during  the 
calendar  year  following  planting,  to 
establish  a  normal  stand  of  forage; 

***** 

8.  Insurable  Acreage. 

In  addition  to  the  provisions  of 
section  9  of  the  Basic  Provisions: 

(a)  In  California  counties  Lassen, 
Modoc,  Mono,  Shasta,  Siskiyou  and  all 
other  states,  any  acreage  of  the  insured 
crop  damaged  before  the  final  planting 
date,  to  the  extent  that  such  acreage  has 
less  than  75  percent  of  a  normal  stand, 
must  be  replanted  unless  we  agree  that 
it  is  not  practical  to  replant;  and 

(b)  In  California,  unless  otherwise 
specified  in  the  Special  Provisions,  any 
acreage  of  the  insiu-ed  crop  damaged 
anytime  during  the  crop  year  to  the 
extent  that  such  acreage  has  less  than  75 
percent  of  a  normal  stand  must  be 
replanted  unless  it  caimot  be  replanted 
and  reach  a  normal  stand  within  the 
insurance  period. 
***** 

11.  Replanting  Payment. 

In  lieu  of  the  provisions  contained  in 
section  13  of  the  Basic  Provisions: 

(a)  A  replanting  payment  is  allowed 
if: 


(1)  In  California,  imless  specified 
otherwise  in  the  Special  Provisions, 
acreage  planted  to  the  insured  crop  is 
damaged  by  an  insurable  cause  of  loss 
occurring  within  the  insiu-ance  period  to 
the  extent  that  less  than  75  percent  of 

a  normal  stand  remains  and  the  crop 
can  reach  maturity  before  the  end  of  the 
insiu-ance  period; 

(2)  In  Lassen,  Modoc,  Mono,  Shasta, 
Siskiyou  Coimties,  California,  and  all 
other  states: 

(i)  A  replanting  payment  is  allowed 
only  whenever  the  Special  Provisions 
designate  both  fall  and  spring  final 
planting  dates; 

(ii)  The  insured  fall  planted  acreage  is 
damaged  by  an  insurable  cause  of  loss 
to  the  extent  that  less  than  75  percent 
of  a  normal  stand  remains; 

(iii)  It  is  practical  to  replant; 

(iv)  We  give  written  consent  to 
replant;  and 

(v)  Such  acreage  is  replanted  the 
following  spring  by  the  spring  planting 
date. 

(b)  The  amount  of  the  replanting 
payment  will  be  equal  to  50  percent  of 
the  amount  of  indemnity  determined  in 
accordance  with  section  13  imless 
otherwise  specified  in  the  Special 
Provisions. 
***** 

13.  Settlement  of  Claim. 

(a)  *   *   * 

(3)  Multiplying  the  total  acres  with  an 
established  stand  for  the  insured  acreage 
of  each  type  and  practice  in  the  unit  by 
the  amount  of  insurance  for  the 
applicable  type  and  practice; 

Example 

Assume  you  have  100  percent  share 
in  30  acres  of  type  A  forage  in  the  unit, 
with  an  amount  of  insurance  of  $100.00 
per  acre.  At  the  time  of  loss,  the 
following  findings  are  established:  10 
acres  had  a  remeiining  stand  of  75 
percent  or  greater.  You  also  have  20 
acres  of  type  B  forage  in  the  unit,  with 
an  amoimt  of  insurance  of  $90.00  per 
acre.  10  acres  had  with  a  remaining 
stand  of  75  percent  or  greater.  Your 
indemnity  would  be  calculated  as 
follows: 

1.  30  acres  X  $100.00  =  $3,000 
cunount  of  insurance  for  type  A; 

20  acres  x  $90.00  =  $1,800  amount  of 
insurance  for  type  B; 

2.  $3,000 +  $1,800  =  $4,800  total 
amount  of  insurance; 

3.  10  acres  with  75%  stand  or 
greater  x  $100  =  $1 ,000  production  to 
count  for  type  A; 

10  acres  with  75%  stand  or  greater  x 
$90  =  $900  production  to  count  for  type 
B; 

4.  $1.000+$900  =  $1 ,900  total 
production  to  coimt; 


5.  $4,800 -$1,900  =  $2,900  loss; 

6.  $2,900x100  percent  share  = 
$2,900  indemnity  payment. 

***** 

Signed  in  Washington,  E)C,  on  January  18. 
2000. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insumnce 
Corporation. 

(FR  Doc.  00-1703  Filed  1-24-00;  8:45  am) 

BILUNG  CODE  3410-08-l> 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-1057] 

Bank  Holding  Companies  and  Change 
in  Bank  Controi 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Interim  rule  with  request  for 
public  comments. 


summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  is  adopting  on 
an  interim  basis  effective  March  11, 
2000,  and  soliciting  comment  on  a  rule 
that  establishes  procedures  for  bank 
holding  companies  as  well  as  foreign 
banks  that  operate  a  branch,  agency,  or 
commercial  lending  company  in  the 
United  States  to  eleci  to  become 
financial  holding  companies.  The 
interim  rule  includes  amended 
definitions  of  terms  in  existing  Subpart 
A  that  are  applicable  to  the  new 
Subpart.  The  Board  is  promulgating  this 
rule  to  implement  provisions  of  the 
recendy  enacted  Gramm-Leach-Bliley 
Act  that  enable  bank  holding  companies 
and  foreign  banks  that  meet  applicable 
statutory  requirements  to  become 
financial  holding  companies  and 
thereby  engage  in  a  broader  range  of 
financial  and  other  activities  than  are 
permissible  for  bank  holding 
companies. 

The  new  Subpart  sets  forth  the 
procedures  by  which  bank  holding 
companies  and  foreign  banks  may 
submit  to  the  Board  an  election  to 
become  a  financial  holding  company 
and  describes  the  period  in  which  the 
Board  will  act  on  financial  holding 
company  elections.  This  Subpart  also 
enumerates  the  criteria  that  bank 
holding  companies  and  foreign  banks 
must  meet  in  order  to  qualify  as  a 
financial  holding  company.  In  addition, 
the  newly  added  sections  set  forth  the 
limitations  that  the  Board  will  apply  to 
financial  holding  companies  that  fail  to 
maintain  compliance  with  applicable 
capital,  management,  and  CRA  criteria. 
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The  Board  has  promulgated  this 
Subpart  on  an  interim  basis,  effective  on 
March  11,  200C .  in  order  to  allow  bank 
holding  companies  and  foreign  banks 
that  meet  applicable  qualifications  to 
become  financiial  holding  companies  as 
soon  as  possibh  following  the  effective 
date  of  the  rele^  rant  provisions  of  the 
Gramm-Leach-Pliley  Act.  The  Board 
will  allow  bank  holding  companies  and 
foreign  banks  t( )  file  elections  in 
anticipation  of  the  effective  date  of  the 
Act  and  the  int  jrim  rule  and  will  review 
elections  as  promptly  as  possible  after 
the  effective  date.  The  Board  anticipates 
that  as  soon  as  March  13,  2000,  the 
Board  will  begii  notifying  qualifying 
companies  thai  elections  filed  in 
accordance  wim  the  interim  rule  are 
effective.  This  vill  enable  companies 
that  the  Board  ietermines  qualify  as 
financial  holdi  ig  companies  to  take 
advantage  of  the  new  powers  granted  by 
the  Gramm-Le<  ch-Bliley  Act  as  early  as 
March  13,  200(  K  which  is  the  first 
business  day  fc  llowing  the  effective  date 
of  the  financial  holding  company 
provisions  of  t  »e  Act. 

The  Board  sc  licits  comments  on  all 
aspects  of  the  i  nterim  rule  and  will 
amend  the  ruh  as  appropriate  in 
response  to  coi  nments  received. 
DATES:  This  in  erim  rule  is  effective  on 
March  11,  2000.  Comments  must  be 
received  by  Miirch  27,  2000. 
ADDRESSES:  Cc  mments  should  refer  to 
docket  number  R-1057  and  should  be 
sent  to  Ms.  Jen  nifer  J.  Johnson, 
Secretary,  Boa  d  of  Governors  of  the 
Federal  Reserv  e  System.  20th  Street  and 
Constitution  i^  venue,  N.W., 
Washington,  E  .C.  20551.  Comments 
addressed  to  h  s.  Johnson  also  may  be 
delivered  to  tli  e  Board's  mail  room 
between  the  h  )urs  of  8:45  a.m.  and  5:15 
p.m.  and,  outs  de  of  those  hours,  to  the 
Board's  seciu'i  y  control  room.  Both  the 
mail  room  anc  the  security  control  room 
are  accessible  Tom  the  Eccles  Building 
courtyard  entrance,  located  on  20th 
Street  betweei  Constitution  Avenue  and 
C  Street,  N.W.  Members  of  the  public 
may  inspect  c  )mments  in  Room  MP- 
500  of  the  Ma  tin  Building  between  9:00 
a.m.  and  5:00  an  weekdays. 
FOR  FURTHER  II  (FORMATION  CONTACT: 
Thomas  M.  Cdrsi,  Managing  Senior 
Counsel  (202/152-3275),  Ann  E. 
Misback,  Man  aging  Senior  Counsel 
(202/452-378  J),  Christopher  W.  Clubb, 
Counsel  (202/452-3904),  or  Adrianne  G. 
Threatt,  Attoriey  (202/452-3554),  Legal 
Division;  Bets  y  Cross,  Assistant  Director 
(202/452-2571)  or  Mefissa  W.  Clark. 
Manager,  Glo'  lal/Intemational 
Applications  202/452-2277),  Division 
of  Banking  St  pervision  and  Regulation; 
Board  of  Gov(  mors  of  the  Federal 


Reserve  System,  20th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20551. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  I  of  the  Gramm-Leach-Bliley  Act 
(Pub.  L.  No.  106-102, 113  Stat.  1338 
(1999))  repeals  sections  20  and  32  of  the 
Glass-Steagall  Act  (12  U.S.C.  §§  377  and 
78,  respectively)  and  is  intended  to 
facilitate  affiliations  among  banks, 
secmities  firms,  insurance  firms,  and 
other  financial  companies.  To  further 
this  goal,  the  Gramm-Leach-Bliley  Act 
amends  section  4  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  §  1843)  ("BHC 
Act")  to  authorize  bank  holding 
companies  and  foreign  banks  that 
qualify  as  "financial  holding 
companies"  to  engage  in  securities, 
insinance  and  other  activities  that  are 
financial  in  nature  or  incidental  to  a 
financial  activity.  The  activities  of  bank 
holding  companies  and  foreign  banks 
that  are  not  financial  holding  companies 
would  continue  to  be  limited  to 
activities  authorized  currently  under  the 
BHC  Act,  such  as  activities  that  the 
Board  previously  has  determined  in 
regulations  and  orders  issued  under 
section  4(c)(8)  of  the  BHC  Act  to  be 
closely  related  to  banking  and 
permissible  for  bank  holding 
companies. 

The  Gramm-Leach-Bliley  Act  defines 
a  financial  holding  company  as  a  bank 
holding  company  that  meets  certain 
eligibility  requirements.  In  order  for  a 
bank  holding  company  to  become  a 
financial  holding  company  and  be 
eligible  to  engage  in  the  new  activities 
authorized  under  the  Gramm-Leach- 
Bliley  Act.  the  Act  requires  that  all 
depository  institutions  controlled  by  the 
bank  holding  company  be  well 
capitalized  and  well  managed.  With 
regard  to  a  foreign  bank  that  operates  a 
branch  or  agency  or  owns  or  controls  a 
commercial  lending  company  in  the 
United  States,  the  Act  requires  the 
Board  to  apply  comparable  capital  and 
management  standards  that  give  due 
regard  to  the  principle  of  national 
treatment  and  equality  of  competitive 
opportimity. 

To  become  a  financial  holding 
company,  the  Granun-Leach-Bliley  Act 
requires  a  bank  holding  company  to 
submit  to  the  Board  a  declaration  that 
the  company  elects  to  be  a  financial 
holding  company  and  a  certification 
that  all  of  the  depository  institutions 
controlled  by  the  company  are  well 
capitalized  and  well  managed.  The  Act 
also  provides  that  a  bank  holding 
company's  election  to  become  a 
financial  holding  company  will  not  be 
effective  if  the  Board  finds  that,  as  of  the 


date  the  company  submits  its  election  to 
the  Board,  not  all  of  the  insiu^d 
depository  institutions  controlled  by  the 
company  have  achieved  at  least  a 
"satisfactory"  rating  at  the  most  recent 
examination  of  the  institution  imder  the 
Community  Reinvestment  Act  (12 
U.S.C.  §2903  etseq.)  ("CRA"). 

The  Gramm-Leacn-Bliley  Act  grants 
the  Board  discretion  to  impose 
limitations  on  the  conduct  or  activities 
of  any  financial  holding  company  that 
controls  a  depository  institution  that 
does  not  remain  both  well  capitalized 
and  well  managed  following  the 
company's  election  to  be  a  financial 
holding  company.  The  Act  also  requires 
the  Board  to  prohibit  a  financial  holding 
company  fi-om  commencing  additional 
activities  imder  new  subsection  4(k)  or 
4(n)  of  the  BHC  Act,  or  from  acquiring 
control  of  companies  engaged  in  such 
activities,  if  any  insured  depository 
institution  controlled  by  the  company 
fails  to  maintain  at  least  a  satisfactory 
CRA  rating. 

Interim  Rule 

In  order  to  implement  the  provisions 
of  the  Gramm-Leach-Bliley  Act 
governing  the  creation  and  conduct  of 
financial  holding  companies,  the  Board 
is  amending  its  Regulation  Y  by  adding 
a  Subpart  I  that  (a)  defines  the  term 
"financial  holding  company"  and 
establishes  procedures  by  which  a  bank 
holding  company  may  become  a 
financial  holding  company;  (b) 
enumerates  the  criteria  a  bank  holding 
company  must  meet  in  order  for  the 
Board  to  determine  that  an  election  is 
effective  and  describes  the  period 
within  which  the  Board  will  act  on  an 
election;  (c)  sets  forth  the  consequences 
if  any  depository  institution  controlled 
by  a  financial  holding  company  fails  to 
remain  well  capitalized  and  well 
managed,  or  if  any  insured  depository 
institution  controlled  by  the  financial 
holding  company  fails  to  maintain  at 
least  a  satisfactory  CRA  rating;  and  (d) 
specifically  addresses  procedures  and 
requirements  applicable  to  foreign 
banking  organizations  that  seek  to  be 
treated  as  financial  holding  companies. 
The  Board  welcomes  comment  on  all 
parts  of  the  interim  rule. 

Section  225.81     What  is  a  Financial 
Holding  Company? 

The  Gramm-Leach-Bliley  Act  defines 
a  financial  holding  company  as  a  bank 
holding  company  that  meets  certain 
specific  requirements.  In  accordance 
with  the  Act,  section  225.81  provides 
that,  in  order  to  qualify  as  a  financial 
holding  company,  all  depository 
institutions  controlled  by  the  company 
at  the  time  of  the  election  must  be  and 
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remain  well  capitalized  and  well 
managed,  and  die  company  must  have 
made  an  effective  election  to  become  a 
financial  holding  company  as  described 
in  section  225.82.  The  definition  of  the 
terms  "well  capitalized"  and  "well 
managed"  are  described  below  and  are 
based  on  specific  capital  levels  and 
examination  ratings. 

Section  225.82    How  Does  a  Company 
Elect  to  Become  a  Financial  Holding 
Company? 

Subsection  (a)  provides  that  a  bank 
holding  company  wishing  to  become  a 
financial  holding  company  must  file  a 
written  declaration  with  the  Board 
stating  that  the  bank  holding  company 
elects  to  be  a  financial  holding 
company.  The  Board  envisions  that  a 
company's  election  to  become  a 
financial  holding  company  could  be  a 
short  and  simple  docxunent  signed  by  an 
official  or  representative  with  authority 
to  bind  the  company.  Subsection  (b)  sets 
forth  the  information  required  as  part  of 
a  declaration,  which  is  limited  to 
information  about  the  location  and 
capital  position  of  each  of  the 
depository  institutions  controlled  by  the 
company,  and  a  certification  that  each 
such  institution  is  both  well  capitalized 
and  well  managed  as  of  the  date  the 
election  is  filed. 

The  Gramm-Leach-Bliley  Act 
provides  that  an  election  to  be  a 
financial  holding  company  is  ineffective 
if  the  Board  finds,  within  a  specified 
period,  that  any  insured  depository 
institution  controlled  by  the  bank 
holding  company  (other  than  a  recently 
acquired  institution)  does  not  have  at 
least  a  satisfactory  CRA  performance 
rating.  Subsection  (c)  implements  this 
provision.  The  interim  rule  also 
provides  that  an  election  is  ineffective  if 
the  Board  finds  during  this  period  that 
any  depository  institution  controlled  by 
the  baiik  holding  company  is  not  well 
managed  and  well  capitalized,  as  these 
terms  are  objectively  defined,  as  of  the 
date  of  the  election. 

The  Board  recognizes  that  there  may 
be  instances  in  which  a  bank  holding 
company  meets  the  statutory 
requirements  to  be  a  financial  holding 
company  but  on  a  consolidated  basis  is 
not  well  capitalized  and  well  managed 
or  does  not  have  adequate  financial  or 
managerial  resources  to  conduct 
financial  activities  in  a  safe  and  soimd 
manner.  Under  these  circumstances,  the 
Board  may  have  significant  supervisory 
concerns  about  the  ability  of  the 
company  to  conduct  additional 
activities  or  make  additional 
acquisitions.  Subsection  (d)  reserves  the 
general  supervisory  authority  of  the 
Board  to  restrict  or  limit  the 


commencement  or  conduct  of  activities 
or  acquisitions  of  a  financial  holding 
company  if  the  Board  finds  that  the 
financial  holding  company  lacks  the 
financial  or  managerial  strength  to 
engage  in  new  activities,  make  new 
acquisitions,  or  retain  ownership  of 
companies  engaged  in  financial 
activities. 

Subsection  (e)  describes 
circumstances  under  which  the  Gramm- 
Leach-Bliley  Act  allows  the  Board  to 
exclude  an  insured  depository 
institution  when  reviewing  whether  a 
bank  holding  company  meets  the 
applicable  CRA  requirement  for 
financial  holding  companies.  As 
provided  in  the  Act,  the  Board  will  not 
consider  institutions  acquired  by  the 
company  vdthin  the  12-month  period 
preceding  an  election  to  be  a  financial 
holding  company  for  purposes  of  the 
CRA  criteria  provided  that  (i)  the  bank 
holding  company  has  submitted  a  plan 
to  the  appropriate  Federal  banking 
agency  for  the  institution  to  take  actions 
necessary  to  achieve  at  least  a 
"satisfactory"  rating  at  the  next  CRA 
examination,  and  (ii)  the  appropriate 
Federal  banking  agency  has  accepted 
that  plan. 

Subsection  (f)  provides  that,  as  a 
general  matter,  an  election  by  a  bank 
holding  company  to  become  a  financial 
holding  company  will  be  effective  on 
the  31st  day  after  the  election  was 
received  by  the  appropriate  Federal 
Reserve  Bank,  unless  the  Board  has 
notified  the  bank  holding  company 
prior  to  that  date  that  its  election  is 
ineffective  because  an  institution 
controlled  by  the  company  fails  to  meet 
an  applicable  requirement.  The  interim 
rule  provides  that  the  Board  or  the 
appropriate  Federal  Reserve  Bank  may 
affirmatively  notify  a  bank  holding 
company  that  an  election  is  effective  at 
any  time  during  that  30-day  period. 

As  noted  above,  the  Board  proposes  to 
adopt  the  proposed  rule  on  an  interim 
basis,  effective  March  11,  2000  (which  " 
is  the  effective  date  of  the  financial 
holding  company  provisions  of  the 
Gramm-Leach-Bliley  Act).  This  will 
allow  bank  holding  companies  and 
foreign  banks  that  meet  the 
qualifications  to  be  financial  holding 
companies  to  take  advantage  of  the  new 
authority  granted  by  the  Gramm-Leach- 
Bliley  Act  as  soon  as  possible  following 
the  effective  date  of  the  relevant 
provisions  of  the  Act. 

The  Board  also  proposes  to  allow 
bank  holding  companies  and  foreign 
banks  to  file  elections  to  become 
financial  holding  companies 
inunediately  in  anticipation  of  the 
effective  date  of  the  Act  and  interim 
rule.  These  elections  will  be  considered 


to  be  made  as  of  March  1 1 ,  2000,  and 
must  certify  compliance  with  all 
applicable  capita]  and  management 
criteria  as  of  March  11,  2000.  While  the 
30-day  period  for  ineligibility  decisions 
does  not  begin  on  any  election  until  the 
effective  date  of  the  Act,  the  Board  will 
endeavor  on  March  13.  2000.  which  is 
the  first  business  day  following  the 
effective  date  of  the  financial  holding 
company  provisions  of  the  Act.  to  act  on 
elections  filed  prior  to  February  15. 
2000.  The  Board  will  act  on  all  other 
elections  as  soon  as  practicable.  Prior  to 
the  date  that  its  election  to  become  a 
financial  holding  company  becomes 
effective,  a  bank  holding  company  may 
not  engage  in  the  newly  authorized 
activities  described  in  new  sections  4(k). 
4(n).  and  4(o)  of  die  BHC  Act. 

Companies  that  are  not  now  bank 
holding  companies  and  seek  to  acquire 
a  depository  institution  must  still  apply 
to  the  Board  to  become  a  bank  holding 
company  under  section  3  of  the  BHC 
Act.  A  company  may  file  a  bank  holding 
company  application  and  a  declaration 
to  be  a  financial  holding  company  at  the 
same  time.  In  that  case,  it  is  expected 
that  the  System  would  act  to  make  the 
financial  holding  company  election 
effective  at  the  time  the  System  acts  on 
the  underlying  bank  holding  company 
application.  Consequentiy.  the  company 
could  become  a  financial  holding 
company  without  filing  a  separate 
election  after  the  company  becomes  a 
bank  holding  company. 

Section  225.83     What  Are  the 
Consequences  of  Ceasing  to  Meet 
Applicable  Capital  and  Management 
Requirements? 

This  section  implements  the 
provisions  of  the  Gramm-Leach-Bliley 
Act  that  apply  when  a  depository 
institution  controlled  by  an  existing 
financial  holding  company  ceases  to  be 
both  well  capitalized  and  well  managed. 
Subsection  (a)  states  that  the  Board  will 
notify  a  company  in  writing  if  the  Board 
finds  that  not  all  depository  institutions 
controlled  by  the  company  are  well 
capitalized  and  well  managed.  In 
recognition  of  the  fact  that  a  company 
may  know  that  one  of  its  subsidiary 
depository  institutions  has  ceased  to  be 
well  capitalized  or  well  managed  before 
the  Board  will  have  access  to  such  data, 
subsection  (b)  requires  companies  to 
notify  the  Board  of  the  institutions 
involved  and  the  areas  of 
noncompliance  promptly  upon 
becoming  aware  of  that  the  institution 
no  longer  meets  applicable  capital  or 
management  criteria. 

Subsection  (c)  provides  that,  within 
45  days  (plus  any  additional  time  that 
the  Board  may  grant)  after  receiving  a 
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financial  holding  company  is  deemed  to 
have  received  notice  that  these 
prohibitions  are  in  effect  at  the  time  the 
appropriate  Federal  banking  agency  for 
any  insured  depository  institution 
controlled  by  the  company  or  the  Board 
notifies  the  institution  or  company  that 
the  institution  has  received  a  rating  of 
"needs  to  improve"  or  "substantial 
noncompliance"  under  the  CRA.  The 
prohibitions  will  continue  to  apply  until 
such  time  as  each  insured  depository 
institution  controlled  by  the  company 
has  received  at  least  a  "satisfactory" 
rating  at  its  most  recent  examinations 
under  the  CRA. 

This  prohibition  does  not  prevent  a 
financial  holding  company  from  making 
additional  investments  as  part  of 
merchant  banking,  investment  banking, 
or  insurance  company  investment 
activities  pursuant  to  section  4(k)(4)(H) 
or  4{k)(4)(I)  of  the  BHC  Act.  provided 
that  the  company  was  lawfully  engaged 
in  the  merchant  banking,  investment 
banking,  or  insurance  company 
investment  activity  prior  to  the  time  that 
one  of  its  insured  depository 
institutions  received  less  than  a 
"satisfactory"  rating  imder  the  CRA  and 
the  Board  has  not  prohibited  or  limited 
these  activities. 

Under  the  Granun-Leach-Bliley  Act, 
financial  holding  companies  that  do  not 
comply  with  the  CRA  requirement  are 
not  prohibited  from  making  acquisitions 
or  engaging  in  activities  that  meet  the 
more  narrow  "closely  related  to 
banking"  standard  pursuant  to  4(c)(8). 
Financial  holding  companies  that  seek 
to  engage  in  activities  or  make 
acquisitions  pursuant  to  section  4(c)(8) 
of  the  BHC  Act  must,  however,  comply 
with  the  requirements  of  that  section  as 
well  as  the  notice  and  approval 
requirements  of  section  4(j). 

Section  225.90    What  are  the 
Requirements  for  a  Foreign  Bank  to  be 
Treated  as  a  Financial  Holding 
Company? 

A  foreign  bank  that  is  a  bank  holding 
company  because  it  owns  a  subsidiary 
bank  in  the  United  States  must  comply 
with  the  same  requirements  as  any  other 
bank  holding  company  that  elects  to  be 
a  financial  holding  company.  Most 
foreign  banks,  however,  do  not  own 
subsidiary  banks  in  the  United  States; 
instead,  they  operate  through  branches 
that  are  part  of  the  foreign  bank  itself.  ^ 
If  a  foreign  bank  operates  a  U.S.  branch, 
the  foreign  bank  (and  any  company  that 


'  A  foreign  bank  that  operates  a  branch,  agency  or 
commercial  lending  company  subsidiary  in  the 
United  States  is  subject  to  the  BHC  Act  as  if  it  were 
a  bank  holding  company.  In  this  notice,  the  term 
"branch"  is  used  to  include  all  three  forms  of 
operation. 


controls  the  foreign  bank)  is  subject  to 
the  BHC  Act  as  if  the  foreign  bank  or 
company  were  a  bank  holding  company. 
Such  foreign  banks  may,  like  U.S.  bank 
holding  companies,  also  elect  to  be 
treated  as  financial  holding  companies 
and  thereby  be  able  to  engage  in  the  new 
financial  activities. 

Under  the  Gramm-Leach-Bliley  Act,  a 
company  qualifies  to  be  a  financial 
holding  company  only  if  its  insured 
bank  and  thrift  subsidiaries  are  well 
capitalized  and  well  managed.  These 
standards  are  not  by  their  terms 
applicable  to  the  branches  of  a  foreign 
bank.  Consequently,  the  Act  provides 
that  "the  Board  shall  apply  comparable 
capital  and  management  standards  to  a 
foreign  bank  that  operates  a  branch 
*   *   *  in  the  United  States  giving  due 
regard  to  the  principle  of  national 
treatment  and  equality  of  competitive 
opportunity."  The  provision  is 
necessary  because  it  would  be 
competitively  harmful  if  a  foreign  bank 
that  conducts  a  banking  business  in  the 
United  States  in  direct  competition  with 
U.S.  banks  could  be  treated  as  a 
financial  holding  company  without 
meeting  standards  comparable  to  those 
applicable  to  U.S.  banks.  Without  such 
a  provision,  a  foreign  bank  could  make 
securities  and  insurance  acquisitions 
without  meeting  standards  comparable 
to  those  applicable  to  U.S.  banks, 
simply  because  the  foreign  bank 
conducts  its  U.S.  banking  business 
through  a  branch  rather  than  through  a 
subsidiary  bank. 

As  described  below,  the  Board  is 
proposing  to  adopt  standards  and 
procedxires  that  establish  a  flexible 
approach  to  carry  out  the  statutory 
requirement  for  comparability  of  capital 
and  management  standards  while,  at  the 
same  time,  assuring  national  treatment 
and  equality  of  competitive  opportunity 
for  foreign  banks  operating  in  ^e 
United  States. 

Section  225.90  of  the  new  Subpart 
sets  forth  the  capital  and  management 
standards  that  foreign  banks  that 
maintain  a  branch,  agency,  or 
commercial  lending  company  in  the 
United  States  must  meet  in  order  to  be 
considered  to  be  "well  capitalized"  and 
"well  managed"  for  purposes  of  being 
treated  as  financial  holddng  companies. 
Under  section  225.90,  in  order  for  a 
foreign  bank  or  company  to  be  treated 
as  a  financial  holding  company,  the 
foreign  bank  must  be  well  capitalized 
and  well  managed  in  accordance  with 
standards  comparable  to  those  required 
of  U.S.  banks  as  determined  by  the 
Board,  taking  into  account  certain 
financial  factors  that  may  affect  the 
analysis  of  capital  and  management. 
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Section  225.90  provides  two  methods 
under  which  a  foreign  bank  may  be 
considered  well  capitalized.  The  first 
method  is  applicable  to  foreign  banks 
whose  home  country  supervisors  have 
adopted  risk-based  capital  standards 
consistent  with  the  Capital  Accord  of 
the  Basel  Committee  on  Banking 
Supervision  (Basel  Accord).  Under  this 
method,  the  foreign  bank's  total  and 
Tier  1  risk-based  capital  ratios,  as 
calculated  under  its  home  coimtry 
standard,  must  be  at  least  6  percent  for 
Tier  1  capital  to  total  risk-based  assets 
and  10  percent  for  total  capital  to  risk- 
based  assets. 

hi  addition,  section  225.90  requires 
that  the  foreign  bank's  ratio  of  Tier  1 
capital  to  total  assets  must  be  at  least  3 
percent.  The  Board  solicits  comment  on 
this  requirement.  The  Board  believes 
that  the  imposition  of  a  leverage  ratio 
requirement  on  a  foreign  bank 
maintaining  a  branch,  agency,  or 
commercial  lending  company  in  the 
United  States  and  that  elects  to  be 
treated  as  a  financial  holding  company 
is  appropriate  in  order  to  ensure  that  the 
capital  standards  applicable  to  foreign 
banking  organizations  are  comparable  to 
those  for  domestic  depository 
institutions.  In  addition,  the  Board 
believes  that  imposing  a  3  percent 
leverage  ratio  requirement,  rather  than 
the  5  percent  required  for  domestic 
depository  institutions,  is  appropriate  in 
recognition  of  the  fact  that  foreign  banks 
hold  both  banking  and  nonbanking 
operations  under  the  foreign  bank. 
Domestic  bank  holding  companies, 
which  also  hold  banking  and 
nonbanking  operations,  ar»  subject 
^under  Regulation  Y  to  a  minimum 
leverage  ratio  of  4  percent,  or  3  percent 
if  they  have  implemented  the  market 
risk  amendment  to  the  risk-based  capital 
guidelines  or  have  a  composite 
supervisory  rating  of  "1."  Most 
internationally  active  foreign  banks  also 
follow  the  market  risk  guidelines. 

The  Board  recognizes  that  many 
coimtries  do  not  impose  a  leverage  ratio 
or  similar  requirements.  U.S.  baiiks  are, 
however,  subject  to  a  leverage  ratio 
requirement  and  in  order  to  assure 
comparability  of  capital  standards,  a 
leverage  ratio  requirement  for  foreign 
banks  is  being  proposed. 

The  second  method  for  a  foreign 
banking  organization  to  be  considered 
well  capitaUzed  in  section  225.90 
applies  to  foreign  banks  whose  home 
coimtry  supervisors  have  not  adopted 
the  Basel  Accord  standards  and  to  any 
other  foreign  banking  organizations  that 
otherwise  do  not  meet  the  standards  set 
out  under  the  first  method.  Any  such 
institution  may  be  considered  "well 
capitalized"  only  by  obtaining  from  the 


Board  a  prior  determination  that  its 
capital  is  otherwise  comparable  to  the 
capital  that  would  be  required  of  a  U.S. 
bank. 

hi  order  to  qualify  as  well  managed 
under  section  225.90,  each  U.S.  branch, 
agency,  and  commercial  lending 
company  of  a  foreign  banking 
organization  must  have  received  at  least 
a  satisfactory  composite  rating  at  the 
most  recent  assessment.  In  addition,  the 
home  country  supervisor  of  the  foreign 
bank  must  consider  the  overall 
operations  of  the  foreign  bank  to  be 
satisfactory. 

In  determining  whether  a  foreign  bank 
is  well  capitalized  and  well  managed, 
the  Board  may  take  into  account  the 
foreign  bank's  composition  of  capital, 
accounting  standards,  long-term  debt 
ratings,  reliance  on  government  support 
to  meet  capital  standards,  the  extent  to 
which  the  foreign  bank  is  subject  to 
comprehensive  consolidated 
supervision,  and  other  factors  that  may 
affect  the  analysis  of  capital  and 
management.  The  Board  will  consult 
with  the  home  country  supervisor  for 
the  foreign  bank  as  appropriate.  The 
information  gathered  luider  these  factors 
will  assist  the  Board  in  determining 
whether  the  foreign  bank  operates  under 
capital  and  managerial  standards  that 
are  comparable  to  those  applied  to  U.S. 
banks.  The  Board  expects  that  most 
foreign  banks  that  elect  to  be  treated  as 
financial  holding  companies  will  be 
subject  to  comprehensive  consolidated 
supervision.  Aii  election  by  a  foreign 
bank  that  is  not  subject  to 
comprehensive  consolidated 
supervision  will  receive  a  more  detailed 
review. 

Section  225.91    How  May  a  Foreign 
Bank  Elect  To  be  Treated  as  a  Financial 
Holding  Company? 

The  procedures  applicable  to  a  foreign 
bank,  or  company  that  owns  or  controls 
the  foreign  bank,  electing  to  become  a 
financial  holding  company  are  similar 
to  the  procediu'es  discussed  above  for 
domestic  bank  holding  companies.  The 
foreign  bank  or  company  must  file  a 
written  declaration  with  the  appropriate 
Reserve  Bank  that  it  elects  to  be  treated   "- 
as  a  financial  holding  company.  The 
declaration  must  be  accompanied  by  the 
risk-based  and  leverage  capital  ratios  of 
the  foreign  bank  as  of  the  close  of  the 
most  recent  quarter  and  as  of  the  close 
of  the  most  recent  audited  reporting 
period,  a  certification  that  the  foreign 
bank  is  well  capitalized  as  of  the  date 
the  foreign  bank  or  company  files  its 
election,  and  a  certification  that  the 
foreign  bank  is  well  managed  as  of  the 
date  the  foreign  bank  or  company  files 
its  election. 


Section  225.92    How  Does  an  Election 
by  a  Foreign  Bank  Become  Effective? 

An  election  filed  by  a  foreign  bank  or 
company  to  become  a  financial  holding 
company  under  section  225.91  will  not 
become  effective  imtil  the  Board  notifies 
the  foreign  bank  or  company  that  the 
foreign  bank  meets  the  standards  set  out 
above.  The  Board  will  notify  the  foreign 
bank  or  company  of  its  finding  within 
30  days  of  the  filing  of  the  written 
declaration,  unless  the  Board     ' 
determines  that  it  does  not  have 
sufficient  information  on  which  to  base 
a  determination.  Before  filing  an 
election  to  be  treated  as  a  financial 
holding  company,  a  foreign  bank  or 
company  may  file  with  the  Board  a 
request  for  review  of  its  qualifications  to 
be  treated  as  a  financial  holding 
company.  The  Board  will  endeavor  to 
make  a  determination  on  such  requests 
within  30  days  of  receipt. 

An  election  filed  by  a  foreign  bank  or 
company  under  this  section  will  be 
effective  only  if  the  Board  finds  that  the 
foreign  bank  is  well  capitahzed  and  well 
managed  in  accordance  with  capital  and 
management  standards  comparable  to 
those  required  of  U.S.  banks  owned  by 
financial  holding  companies,  and.  in  the 
case  of  a  foreign  bank  that  operates  a 
branch  in  the  United  States  that  is 
federally  insured,  the  branch  received  a 
rating  of  at  least  "satisfactory"  under  the 
CRA  at  its  most  recent  examination. 

Section  225.93     What  are  the 
Consequences  of  a  Foreign  Bank  Failing 
to  Continue  to  Meet  Applicable  Capital 
and  Management  Requirements? 

This  section  parallels  section  225.83. 
with  appropriate  modifications.  It  sets 
forth  the  procedures  to  be  followed  in 
the  event  that  a  foreign  bank  that  is 
treated  as  a  financial  holding  company 
ceases  to  meet  the  applicable  capital 
and  management  requirements.  It 
provides  for  the  execution  of  an 
agreement  designed  to  bring  the  foreign 
bank  back  into  compliance  with  the 
requirements  of  the  regulation  and 
permits  the  Board  to  impose  certain 
limitations  on  the  U.S.  activities  of  such 
a  foreign  bank  during  any  period  of 
noncompliance.  Finally,  the  section  sets 
forth  the  consequences  of  a  failure  to 
correct  the  noncompliance  within  a 
period  of  180  days.  Such  consequences 
could  include  termination  of  the  foreign 
bank's  U.S.  branches  and  agencies  and 
divestiture  of  its  commercial  lending 
company  subsidiaries  or  ceasing  to 
engage  in  the  expanded  activities 
permitted  for  financial  holding 
companies. 
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Subpart  A    Ge  leral  Provisions;  Section 
225.2 — Definiti  ms 

The  Board  ali  o  is  amending  the 
definitions  of  "  Arell  capitalized"  and 
"well  managed  '  at  sections  225.2(r){2) 
and  225. 2(s)  to  take  accoimt  of  the 
broader  applies  bility  of  these 
definitions  unc  er  the  Gramm-Leach- 


definition  of  well 

__^ 1  been  amended  to  apply 

to  all  depositor  f  institutions,  rather  than 
insured  deposi  ory  institutions.  The  rule 
applies  the  sanie  capital  requirements  to 
depository  institutions  that  are  not 
FDlC-insured  for  purposes  of 
determining  whether  the  institution  is 
well  capitalized  as  apply  to  insured 
depository  institutions. 

The  definiticm  of  well  managed  has, 
in  the  case  of  depository  institutions 
that  have  not  n  iceived  an  examination 
rating,  been  an  ended  in  subparagraph 
(l){ii)  to  allow  ;he  Board  to  determine 
that  an  institut  on  is  well  managed  after 
consulting  wit!  i  the  appropriate  Federal 
banking  agenc;  for  the  institution.  In 
addition,  the  n  lie  provides  that  a 
depository  insi  ituUon  resulting  from  the 
merger  of  two  <  )r  more  institutions  that 
are  well  manaj  ed  would  be  considered 
to  be  well  man  iged  unless  the  Board 
determined  otlierwise  after  consulting 
with  the  appro  priate  Federal  banking 
agency. 
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The  financial  holding  company 
election  procedure  described  in  this  rule 
is  voluntary,  and  the  criteria  set  forth  in 
the  nde  for  an  effective  election  filing 
are  those  required  by  the  Gramm-Leach- 
Bliley  Act.  The  Board  has  established  a 
simple,  one-time  procedure  involving 
minimum  paperwork  to  fulfill  the 
statutory  election  requirement.  In 
addition,  the  new  powers  described  in 
the  Act  and  implemented  by  this 
regulation  should  enhance  the  overall 
efficiency  of  bank  holding  companies 
and  the  other  financial  companies  that 
seek  to  affiliate  with  them.  The  rule 
applies  to  all  companies  that  attempt  to 
qualify  as  financid  holding  companies, 
regardless  of  their  size,  and  allows  small 
organizations  to  take  advantage  of  the 
broad  new  powers  conferred  by  the 
Gramm-Leach-Bliley  Act  with  minimal 
additional  burden.  Finally,  the  Board 
specifically  seeks  conunent  on  the  likely 
burden  this  interim  rule  will  impose  on 
entities  that  elect  to  become  financial 
holding  companies. 

Administrative  Procedure  Act 

The  Board  will  make  this  interim  rule 
effective  on  March  11,  2000  without 
first  reviewing  public  comments. 
Pinsuant  to  5  U.S.C.  §  553,  the  Board 
finds  that  it  is  impracticable  to  review 
public  comments  prior  to  the  effective 
date  of  the  interim  rule,  and  that  there 
is  good  cause  to  make  the  interim  rule 
effective  on  March  11,  2000,  due  to  the 
fact  that  the  rule  sets  forth  procedures 
to  implement  statutory  changes  that  will 
become  effective  on  March  11,  2000. 
The  Board  is  seeking  public  comment 
on  the  interim  rule  and  will  amend  the 
rule  as  appropriate  after  reviewing  the 
comments. 

Paperwork  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Ch.  35;  5  CFR  1320  Appendix 
A.l),  the  Board  reviewed  the  proposed 
rule  under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget  in  accordance  with  the 
emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995. 

The  collection  of  information 
requirements  in  this  proposed 
rulemaking  are  found  in  12  CFR  225.82 
(a)  and  (b).  This  information  is  required 
to  evidence  compliance  with  the 
requirements  of  Title  I  of  the  Gramm- 
Leach-Bliley  Act  (Pub.  L.  No.  106-103, 
113  Stat.  1338  (1999))  which  amends 
section  4  of  the  Bank  Holding  Company 
Act"(12  U.S.C.  1843).  The  respondents 
are  ciurent  and  future  bank  holding 
companies  and  foreign  banking 
organizations. 


The  notice  cited  in  12  CFR  225.82(b) 
provides  that  a  bank  holding  company 
may  elect  to  become  a  financial  holding 
company  by  filing  a  simple  written 
declaration  with  the  Federal  Reserve. 
The  declaration  must  include 
information  identifying  the  company's 
subsidiary  depository  institutions  and 
their  capital  ratios,  and  a  certification 
that  each  depository  institution  is  well 
capitalized  and  well  managed  (for 
specific  details,  see  12  CFR  225.82(b)). 
There  will  be  no  reporting  form  for  this 
information  collection.  The  agency  form 
number  for  this  declaration  will  be  the 
FR  4010.  The  Board  estimates  that 
approximately  half  of  all  bank  holding  . 
companies  will  file  this  declaration 
during  the  first  year  and  that  it  will  take 
on  average  approximately  15  minutes  to 
pomplete  this  information.  This  would 
result  in  estimated  annual  burden  of  625 
hoiu-s.  Based  on  a  rate  of  $20  per  hour, 
the  aimual  cost  to  the  public  for  this 
information  collection  is  estimated  to  be 
$12,500. 


The  OMB  control  number  for  this 
interim  rule  is  7100-0292.  The  Federal 
Reserve  may  not  conduct  or  sponsor, 
and  an  organization  is  not  required  to 
respond  to  this  information  collection 
unless  the  Board  has  displayed  a  valid 
OMB  control  number. 

A  bank  holding  company  may  request 
confidentiality  for  the  information 
contained  in  these  information 
collections  pursuant  to  section  (b)(4) 
and  (b)(6)  of  the  Freedom  of  Information 
Act  (5  U.S.C.  552(b)(4)  and  (b)(6)). 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  Federal  Reserve's  functions; 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
Federal  Reserve's  estimate  of  the  burden 
of  the  proposed  information  collection, 
including  the  cost  of  compliance;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Conunents  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  Washington,  DC 
20503,  with  copies  of  such  comments  to 
be  sent  to  Mary  M.  West,  Federal 
Reserve  Board  Clearance  Officer, 
Division  of  Research  and  Statistics,  Mail 
Stop  97,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551. 
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List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure,  Banks,  Banking,  Federal 
Reserve  System,  Holding  companies, 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  amends  12  CFR 
part  225  as  follows: 

PART  225— BANK  HOLDING 
COMPANY  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818. 
1828(o),  1831(i),  1831p-l,  1843(c)(8), 
1844(b),  1972(1),  3106,  3108,  3310,  3331- 
3351,  3907,  and  3909. 

2.  Section  225.2(r)(2)  and  (s)  are 
revised  to  read  as  follows: 

§225.2    Definitions. 

***** 

(r)  *  *  * 

(2)  Insured  and  uninsured  depository 
institutions —  (i)  Insured  depository 
institution.  In  the  case  of  an  insiu-ed 
depository  institution,  "well 
capitalized"  means  that  the  institution 
has  and  maintains  at  least  the  capital 
levels  required  to  be  well  capitalized 
imder  the  capital  adequacy  regulations 
or  guidelines  applicable  to  the 
institution  that  have  been  adopted  by 
the  appropriate  Federal  banking  agency 
for  the  institution  under  section  38  of 
the  Federal  Deposit  Insiuance  Act  (12 
U.S.C.  18310). 

(ii)  Uninsured  depository  institution. 
In  the  case  of  a  depository  institution 
the  deposits  of  which  are  not  insured  by 
the  Federal  Deposit  Insurance 
Corporation,  "well  capitalized"  means 
that  the  institution  has  and  maintains  at 
least  the  capital  levels  required  for  an 
insui^pd  depository  institution  to  be  well 
capitalized. 
*        *        *        *        * 

(s)  Well  managed — (1)  In  general.  A 
company  or  depository  institution  is 
well  managed  if: 

(i)  At  its  most  recent  inspection  or 
examination  or  subsequent  review  by 
the  appropriate  Federal  banking  agency 
for  the  company  or  institution,  the 
company  or  institution  received: 

(A)  At  least  a  satisfactory  composite 
rating;  and 

(B)  At  least  a  satisfactory  rating  for 
management  and  for  compliance,  if  such 
a  rating  is  given;  or 

(ii)  In  the  case  of  a  company  or 
depository  institution  that  has  not 
received  an  examination  rating,  the 
Board  has  determined,  after  a  review  of 
managerial  and  other  resources  of  the 


company  or  depository  institution  and 
after  consulting  the  appropriate  Federal 
banking  agency  for  the  institution,  that 
the  company  or  institution  is  well 
managed. 

(2)  Merged  institutions.  A  depository 
institution  that  results  fi-om  the  merger 
of  two  or  more  depository  institutions 
that  are  well  managed  shall  be 
considered  to  be  well  managed  unless 
the  Board  determines  otherwise  after 
consulting  with  the  appropriate  Federal 
banking  agency  for  each  depository 
institution  involved  in  the  merger. 

(3)  Foreign  banking  organizations. 
Except  as  otherwise  provided  in  this 
part,  a  foreign  banking  organization 
shall  qualify  under  this  paragraph(s)  if 
the  combined  operations  of  the  foreign 
banking  organization  in  the  United 
States  have  received  at  least  a 
satisfactory  composite  rating  at  the  most 
recent  aimual  assessment. 

3.  A  new  Subpart  I  is  added  after 
Subpart  H  to  read  as  follows: 

Subpart  I— Financial  Holding 
Companies 

225.81  What  is  a  financial  holding 
company? 

225.82  How  does  a  company  elect  to 
become  a  financial  holding  company? 

225.83  What  are  the  consequences  of  failing 
to  continue  to  meet  applicable  capital 
and  management  requirements? 

225.84  What  are  the  consequences  of  failing 
to  maintain  a  satisfactory  or  better  rating 
under  the  Community  Reinvestment  Act 
at  all  insured  depository  institution 
subsidiaries? 

225.90  What  are  the  requirements  for  a 
foreign  bank  to  be  treated  as  a  financial 
holding  company? 

225.91  How  may  a  foreign  bank  elect  to  be 
treated  as  a  financial  holding  company? 

225.92  How  does  an  election  by  a  foreign 
bank  become  effective? 

225.93  What  are  the  consequences  of  a 
foreign  bank  failing  to  continue  to  meet 
applicable  capital  and  management 
requirements? 

225.94  What  eu-e  the  consequences  of  an 
insured  branch  failing  to  maintain  a 
satisfactory  or  better  rating  under  the 
Community  Reinvestment  Act? 

Subpart  I — Financial  Holding 
Companies 

§  225.81    What  is  a  financial  holding 
company? 

(a)  Definition.  A  financial  holding 
company  is  a  bank  holding  company 
that  meets  the  requirements  of  this 
section. 

(b)  Requirements  to  be  a  financial        , 
holding  company.  In  order  to  be  a 
financial  holding  company: 

(1)  All  depository  institutions 
controlled  by  the  bank  holding  company 
must  be  and  remain  well  capitalized; 


(2)  All  depository  institutions 
controlled  by  the  bank  holding  company 
must  be  and  remain  well  managed;  and 

(3)  The  bank  holding  company  must 
have  made  an  effective  election  to 
become  a  financial  holding  company. 

(c)  Requirements  for  foreign  banks 
that  are  or  are  owned  by  bank  holding 
companies— {^)  Foreign  banks  with  U.S. 
branches  or  agencies.  A  foreign  bank 
that  is  a  bank  holding  company  and  that 
operates  a  branch  or  agency  or  owns  or 
controls  a  commercial  lending  company 
in  the  United  States  must  comply  with 
the  requirements  of  this  section, 
§  225.82  and  §§  225.90  through  225.93 
in  order  to  be  a  financial  holding 
company. 

(2)  Bank  holding  companies  that  own 
foreign  banks  with  U.S.  branches  or 
agencies.  A  bank  holding  company  that 
owns  a  foreign  bank  that  operates  a 
branch  or  agency  or  owns  or  controls  a 
commercial  lending  company  in  the 
United  States  must  comply  vfiih  the 
requirements  of  this  section  and 
§  225.82,  and  the  foreign  bank  must 
comply  with  §§  225.90  through  225.93 
in  order  for  the  company  to  be  a 
financial  holding  company. 

§  225.82'    How  does  a  company  elect  to 
become  a  financial  holding  company? 

(a)  Filing  requirement.  A  bank  holding 
company  may  elect  to  become  a 
financial  holding  company  by  filing  a 
written  declaration  with  the  appropriate 
Federal  Reserve  Bank. 

(b)  Contents  of  declaration.  The 
declaration  must: 

(1)  State  that  the  bank  holding 
company  elects  to  be  a  financial  holding 
company; 

(2)  Provide  the  name  and  head  office 
address  of  the  company  and  of  each 
depository  institution  controlled  by  the 
company; 

(3)  Certify  that  all  depository 
institutions  controlled  by  the  company 
are  well  capitalized  as  of  the  date  the 
company  files  its  election; 

(4)  Provide  the  capital  ratios  for  all 
relevant  capital  measures  (as  defined  in 
section  38  of  the  Federal  Deposit 
Insiu-ance  Act)  as  of  the  close  of  the 
previous  quarter  for  each  depository 
institution  controlled  by  the  company 
on  the  date  the  company  files  its 
election;  and 

(5)  Certify  that  all  depository 
institutions  controlled  by  the  company 
are  well  managed  as  of  the  date  the 
company  files  its  election. 

(c)  Under  what  circumstances  will  the 
Board  find  an  election  to  be  ineffective? 
An  election  to  become  a  financial 
holding  company  shall  not  be  effective 
if,  diu-ing  the  period  provided  in 
paragraph  (f)  of  this  section,  the  Board 
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finds  that  as  of  th  ?  date  the  election  is 
received  by  the  a  jpropriate  Federal 
Reserve  Bank: 

(1)  Any  insured  depository  institution 
controlled  by  the  bank  holding  company 
(except  an  institution  excluded  under 
paragraph  (e)  of  ti  ns  section)  has  not 
achieved  at  least  i  rating  of  "satisfactory 
record  of  meeting  community  credit 
needs"  under  the  Community 
Reinvestment  Ac  at  the  institution's 
most  recent  exam  ination;  or 

(2)  Any  deposit  ory  institution 
controlled  by  the  bank  holding  company 
is  not  both  well  c  ipitalized  and  well 
managed. 

(d)  May  the  Bch  ird  impose  supervisory 
limits  on  financic  1  holding  companies? 
The  Board  may,  i  i  the  exercise  of  its 
supervisory  authiirity,  restrict  or  limit 
the  commenceme  nt  or  conduct  of 
additional  activit  es  or  acquisitions  of  a 
financial  holding  company,  or  take 
other  appropriata  action,  if  the  Board 
finds  that  the  financial  holding 
company  does  nc  I  have  the  financial 
resources,  includ  ng  capital  resources, 
or  managerial  res  jurces  to  engage  in 
activities,  make  acquisitions,  or  retain 
ownership  of  con  ipanies  permitted  for 
financial  holding  companies. 

(e)  How  is  CRA  performance  of 
recently  acquirec  insured  depository 
institutions  cons,  dered?  An  insured 
depository  institi  ition  will  be  excluded 
for  piuposes  of  tl  le  review  of  CRA 
ratings  described  in  paragraph  (c)(1)  of 
this  section  if: 

(1)  The  bank  hi  )lding  company 
acquired  the  insi  red  depository 
institution  durin  ;  the  12-month  period 
preceding  the  fili  ag  of  an  election  under 
paiagraph  (a)  of  tnis  section; 

(2)  The  bank  hfclding  company  has 
submitted  an  affirmative  plan  to  the 
appropriate  Fedei'al  banking  agency  for 
the  institution  to  take  actions  necessary 
for  the  institutioA  to  achieve  at  least  a 
rating  of  "satisfactory  record  of  meeting 
commimity  cred^  needs"  under  the 
Community  Rein  vestment  Act  at  the 
next  examinatioi  of  the  institution;  and 

(3)  The  appropriate  Federal  banking 
agency  for  the  institution  has  accepted 
that  plan. 

(f)  When  is  an  election  effective?  (1) 
In  general.  An  el  action  described  in 
paragraph  (a)  of  i  his  section  is  effective 
on  the  31st  day  after  the  date  that  the 
election  was  rec«  ived  by  the  appropriate 
Federal  Reserve  Jank,  unless  the  Board 
notifies  the  bank  holding  company  prior 
to  that  time  that  iie  election  is 
ineffective. 

(2)  Earlier  not,  fication  that  an  election 
is  effective.  The  Board  or  the 
appropriate  Fed(  iral  Reserve  Bank  may 
notify  a  bank  ho  ding  company  that  its 
election  to  becoi  le  a  financial  holding 


company  is  effective  prior  to  the  31st 
day  after  the  election  was  filed  with  the 
appropriate  Federal  Reserve  Bank.  Such 
a  notification  must  be  in  writing. 

§  225.83    What  are  the  consequences  of 
failing  to  continue  to  meet  applicable 
capital  and  management  requirements? 

(a)  Notice  by  the  Board.  If  the  Board 
finds  that  any  depository  institution 
controlled  by  a  financial  holding 
company  ceases  to  be  well  capitalized 
or  well  managed,  the  Board  will  notify 
the  company  in  writing  that  it  is  not  in 
compliance  with  the  applicable 
reqmrement(s)  for  a  financial  holding 
company  and  identify  the  areas  of 
noncompliance. 

(b)  Notification  by  a  financial  holding 
company  required.  Promptly  upon 
becoming  aware  that  any  depository 
institution  controlled  by  the  financial 
holding  company  has  ceased  to  be  well 
capitalized  or  well  managed,  the 
company  must  notify  the  Board  and 
identify  the  depository  institution 
involved  and  the  area  of 
noncompliance. 

(c)  Execution  of  agreement  acceptable 
to  the  Board — (1)  Agreement  required; 
time  period.  Within  45  days  after 
receiving  a  notice  under  paragraph  (a)  of 
this  section,  the  company  must  execute 
an  agreement  acceptable  to  the  Board  to 
comply  with  all  applicable  capital  and 
management  requirements. 

(2)  Extension  of  time  for  executing 
agreement.  Upon  request  by  a  company, 
the  Board  may  extend  the  45-day  period 
under  paragraph  (c)(1)  of  this  section  if 
the  Board  determines  that  granting 
additional  time  is  appropriate  under  the 
circumstances.  A  request  by  a  company 
for  additional  time  must  include  an 
explanation  of  why  an  extension  is 
necessary. 

(3)  Agreement  requirements.  An 
agreement  required  by  paragraph  (c)(1) 
of  this  section  to  correct  a  capital  or 
management  deficiency  must: 

(i)  Explain  the  specific  actions  that 
the  company  wiU  take  t(J  correct  all 
areas  of  noncompliance; 

(ii)  Provide  a  schedule  within  which 
each  action  will  be  taken; 

(iii)  Provide  any  other  information 
that  the  Board  may  require;  and 

(iv)  Be  acceptable  to  the  Board. 

(d)  Limitations  during  period  of 
noncompliance.  Until  the  Board 
determines  that  a  company  has 
corrected  the  conditions  described  in  a 
notice  under  paragraph  (a)  of  this 
section: 

(1)  The  Board  may  impose  any 
limitations  or  conditions  on  the  conduct 
or  activities  of  the  company  or  any  of  its 
affiliates  as  the  Board  finds  to  be 
appropriate  and  consistent  with  the 


purposes  of  the  Bank  Holding  Company 
Act;  and 

(2)  The  company  and  its  affiliates  may 
not  engage  in  any  additional  activity  or 
acquire  control  or  shares  of  any 
company  under  section  4(k)  of  the  Bank 
Holding  Company  Act  without  prior 
approval  from  the  Board. 

(e)  Consequences  of  failure  to  correct 
conditions  within  180  days — (1) 
Divestiture  of  depository  institutions.  If 
a  company  does  not  correct  the 
conditions  described  in  a  notice  imder 
paragraph  (a)  of  this  section  within  180 
days  of  receipt  of  the  notice  or  such 
additional  time  as  the  Board  may 
permit,  the  Board  may  order  the 
company  to  divest  ownership  or  control 
of  any  depository  institution  owned  or 
controlled  by  the  company.  Such 
divestiture  must  be  done  in  accordance 
with  the  terms  and  conditions 
established  by  the  Board. 

(2)  Alternative  method  of  complying 
with  a  divestiture  order.  A  company 
may  comply  vdth  an  order  issued  imder 
paragraph  (e)(1)  of  this  section  by 
ceasing  to  engage  (both  directly  and 
through  any  subsidiary  that  is  not  a 
depository  institution  or  a  subsidiary  of 
a  depository  institution)  in  all  activities 
that  are  not  permissible  for  a  bank 
holding  company  to  conduct  under 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act.  The  termination  of 
activities  must  be  done  within  the  time 
period  referred  to  in  paragraph  (e)(1)  of 
this  section  and  subject  to  terms  and 
conditions  acceptable  to  the  Board. 

(f)  Consultation  with  other  agencies. 
In  taking  any  action  under  this  section, 
the  Board  will  consult  with  the  relevant 
Federal  and  state  regulatory  authorities. 

§  225.84    What  are  the  consequences  of 
failing  to  maintain  a  satisfactory  or  better 
rating  under  the  Community  Reinvestment 
Act  at  all  insured  depository  institution 
subsidiaries? 

(a)  Limitations  on  activities — (1)  In 
general.  Upon  receiving  a  notice 
regarding  performance  under  the 
Community  Reinvestment  Act  in 
accordance  with  paragraph  (a)(2)  of  this 
section,  a  financial  holding  company 
may  not: 

(i)  Commence  any  additional  activity 
under  subsection  4(k)  or  4(n)  of  the 
Bank  Holding  Company  Act;  or 

(ii)  Directly  or  indirectly  acquire 
control  of  a  company  engaged  in  any 
activity  under  subsections  4(k)  or  4(n)  of 
the  Bank  Holding  Company  Act. 

(2)  Notification.  A  financial  holding 
company  receives  notice  for  purposes  of 
this  paragraph  at  the  time  that  the 
appropriate  Federal  banking  agency  for 
any  insured  depository  institution 
controlled  by  the  company  or  the  Board 
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provides  notice  to  the  institution  or 
company  that  the  institution  has 
received  a  rating  of  "needs  to  improve 
record  of  meeting  community ^redit 
needs"  or  "substantial  noncompliance 
in  meeting  conununity  credit  needs"  in 
the  institution's  most  recent 
examination  under  the  Community 
Reinvestment  Act. 

(b)  Exception  for  certain  activities —  ~ 
(1)  Continuation  of  investment 
activities.  The  prohibition  in  paragraph 
(a)  of  this  section  does  not  prevent  a 
financial  holding  company  from 
continuing  to  make  investments  in  the 
ordinary  course  of  conducting 
investment  activities  under  section 
4(k){4)(H)  or  insiu-ance  company 
investment  activities  imder  section 
4(k)(4)(I)  of  the  Bank  Holding  Company 
Act  if: 

(i)  The  financial  holding  company 
lawfully  was  a  financial  holding 
company  and  commenced  the 
investment  activity  imder  section 
4(k){4)(H)  or  the  insurance  company 
investment  activities  luider  section 
4(k)(4){I)  prior  to  the  time  that  an 
insured  depository  institution 
controlled  by  the  financial  holding 
company  received  a  rating  below 
"satisfactory  record  of  meeting 
community  credit  needs"  under  the 
Commimity  Reinvestment  Act;  and  (ii) 
The  Board  has  not,  in  the  exercise  of  its 
supervisory  authority,  advised  the 
financial  holding  company  that  these 
activities  must  be  restricted. 

(2)  Activities  that  are  closely  related 
to  banking.  The  prohibition  in 
paragraph  (a)  of  this  section  does  not 
prevent  a  financial  holding  company 
from  commencing  any  additional 
activity  or  acquiring  control  of  a 
company  engaged  in  any  activity  under 
section  4(c)  of  the  Bank  Holding 
Company  Act,  if  the  company  complies 
with  the  notice,  approval,  and  other 
requirements  under  that  section  and 
section  4{j). 

(c)  Duration  of  prohibitions.  The 
prohibitions  described  in  paragraph  (a) 
of  this  section  shall  continue  in  effect 
until  such  time  as  each  insured 
depository  institution  controlled  by  the 
financial  holding  company  has  achieved 
at  least  a  rating  of  "satisfactory  record 
of  meeting  community  credit  needs" 
imder  the  Community  Reinvestment  Act 
at  the  most  recent  examination  of  the 
institution. 

§  225.90    What  are  ttie  requirements  for  a 
foreign  banic  to  be  treated  as  a  financial 
holding  company? 

(a)  Foreign  banks  as  financial  holding 
companies.  A  foreign  bank  that  operates 
a  branch  or  agency  or  owns  or  controls 
a  commercial  lending  company  in  the 


United  States,  and  any  company  that 
owns  or  controls  such  a  foreign  bank, 
will  be  treated  as  a  financial  holding 
company  if: 

(1)  The  foreign  bank  is  and  remains 
well  capitalized  and  well  managed;  and 
(2)  The  foreign  bank,  or  the  company 
that  owns  the  foreign  bank,  has  made  an 
effective  election  to  be  treated  as  a 
financial  holding  company  under  this 
subpart. 

(b)  Standards  for  "well  capitalized." 
A  foreign  bank  will  be  considered  "well 
capitalized"  if  either: 

(l)(i)  Its  home  coimtry  supervisor,  as 
defined  in  §211.21  of  the  Board's 
Regulation  K  (12  CFR  211.21),  has 
adopted  risk-based  capital  standards 
consistent  with  the  Capital  Accord  of 
the  Basel  Committee  on  Banking 
Supervision  (Basel  Accord); 

(ii)  The  foreign  bank  maintains  a  Tier 
1  capital  to  total  risk-based  assets  ratio 
of  6  percent  and  a  total  capital  to  total 
risk-based  assets  ratio  of  10  percent,  as 
calculated  under  its  home  country 
standard; 

(iii)  The  foreign  bank  maintains  a  Tier 
1  capital  to  total  assets  leverage  ratio  of 
at  least  3  percent;  and 

(iv)  The  Board  determines  that  the 
foreign  bank's  capital  is  comparable  to 
the  capital  required  for  a  U.S.  bank 
owned  by  a  financial  holding  company; 
or 

(2)  The  foreign  bank  has  obtained  a 
determination  from  the  Board  under 
§  225.91(c)  that  the  foreign  bank's 
capital  is  otherwise  comparable  to  the 
capital  that  woxild  be  required  of  a  U.S. 
bank  owned  by  a  financial  holding 
company. 

(c)  Standards  for  "well  managed. "  A 
foreign  bank  will  be  considered  "well 
managed"  if: 

(1)  Each  of  the  U.S.  branches, 
agencies,  and  copmercial  lending 
subsidiaries  of  me  foreign  bank  has 
received  at  least  a  satisfactory  composite 
rating  at  its  most  recent  assessment; 

(2)  The  home  country  supervisor  of 
the  foreign  bank  considers  the  overall 
operations  of  the  foreign  bank  to  be 
satisfactory  or  better;  and 

(3)  The  Board  determines  that  the 
management  of  the  foreign  bank  meets 
standards  comparable  to  those  required 
of  a  U.S.  bank  owned  by  a  financial 
holding  company. 

§  225.91    How  may  a  foreign  bank  elect  to 
be  treated  as  a  financial  holding  company? 

(a)  Filing  requirement.  A  foreign  bank 
that  operates  a  branch  or  agency  or 
owns  or  controls  a  commercial  lending 
company  in  the  United  States,  or  a 
company  that  owns  or  controls  such  a 
foreign' bank,  may  elect  to  be  treated  as 
a  financial  holding  company  by  filing  a 


written  declaration  with  the  appropriate 
Reserve  Bank. 

(b)  Contents  of  declaration.  The 
declaration  must: 

(1)  State  that  the  foreign  bank  or  the 
company  elects  to  be  treated  as  a 
financial  holding  company; 

(2)  Provide  the  risk-based  and 
leverage  capital  ratios  of  the  foreign 
bank  as  of  the  close  of  the  most  recent 
quarter  and  as  of  the  close  of  the  most 
recent  audited  reporting  period;    . 

(3)  Certify  that  the  foreign  bank  meets 
the  standards  of  well  capitalized  set  out 
in  §  225.90(b)(l)(i),(ii)  and  (iii)  or 

§  225.90(b)(2)  as  of  the  date  the  foreign 
bank  or  company  files  its  election;  and 

(4)  Certify  that  the  foreign  bank  is 
well  managed  as  defined  in 

§  225.90(c)(1)  and  (2)  as  of  the  date  the 
foreign  bank  or  company  files  its 
election. 

(c)  Pre-clearance  process.  Before  filing 
an  election  to  be  treated  as  a  financial 
holding  company,  a  foreign  bank  or 
company  may  file  a  request  for  review 
of  its  qualifications  to  be  treated  as  a 
financial  holding  company.  The  Board 
will  endeavor  to  make  a  determination 
on  such  requests  within  30  days  of 
receipt. 

§  225.92    How  does  an  election  by  a  foreign 
tiank  become  effective? 

(a)  In  general.  An  election  filed  by  a 
foreign  bank  or  company  under  §  225.91 
will  not  be  effective  luiless  the  Board 
determines  that — 

(1)  The  foreign  bank  is  well 
capitalized  and  well  managed;  and 

(2)  In  the  case  of  a  foreign  bank  that 
operates  a  branch  in  the  United  States 
that  is  insured  by  the  Federal  Deposit 
Insurance  Corporation,  the  branch  has 
received  at  its  most  recent  examination 
a  rating  of  "satisfactory  record  of 
meeting  community  credit  needs"  or 
better  imder  the  Community 
Reinvestment  Act. 

(b)  Factors  used  in  the  Board's 
determination  regarding  comparability 
of  capital  and  management.  In 
determining  whether  a  foreign  bank  is 
well  capitalized  and  well  managed  in 
accordance  with  comparable  capital  and 
management  standards,  the  Board  will 
give  due  regard  to  national  treatment 
and  equality  of  competitive  opportunity. 
In  this  regard,  the  Board  may  take  into 
account  tibe  foreign  bank's  composition 
of  capital,  accounting  standards,  long- 
term  debt  ratings,  reliance  on 
government  support  to  meet  capital 
requirements,  the  extent  to  which  the 
foreign  bank  is  subject  to 
comprehensive  consolidated 
supervision,  and  other  factors  that  may 
affect  analysis  of  capital  and 
management.  The  Board  will  consult 
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with  the  home 
the  foreign  bank 

(c)  Timing.  Th^ 
foreign  bank  or 
determination 
30  days  of  the 
unless  the 
not  have  sufficient 
which  to  base  a 


uiid 
fil  ng  I 


cduntry  supervisor  for 
as  appropriate. 
Board  will  notify  a 
c  ompany  of  its 

er  this  section  within 
of  the  election 
BoardI  determines  that  it  does 
information  on 
nding. 


9  225.93    What  ar|  the  consequences  of  a 
foreign  t>ank  failing  to  continue  to  meet 
applicable  capital  pnd  management 
requirements? 

(a)  Notice  by  the  Board.  If  a  foreign 
bank  or  company  has  made  an  effective 
election  to  be  tre  ited  as  a  financial 
holding  compan; '  under  this  subpart 
and  the  Board  fit  ids  that  the  foreign 
bank  ceases  to  b«  well  capitalized  or 
well  managed,  tl:  e  Board  will  notify  the 
foreign  bank  or  c  ompany  in  writing  that 

iance  with  the 
applicable  requiiement(s)  for  a  financial 
holding  compan; '  and  identify  the  areas 
of  noncomplianc  e. 

(b)  Notificatioi  i  by  a  financial  holding 
company  requir^.  Promptly  upon 
becoming  aware  that  it  has  ceased  to  be 
well  capitalized  ir  well  managed,  the 
foreign  bank,  or  i  iny  company  that 
controls  such  foreign  bank,  must  notify 
the  Board  and  id  sntify  the  area  of 
noncompliance. 

(c)  Execution  if  agreement  acceptable 
to  the  Board —  (1 )  Agreement  required; 
time  period.  Wit  lin  45  days  after 
receiving  a  notic  3  under  paragraph  (a)  of 
this  section,  the  oreign  bank  or 
company  must  e  cecute  an  agreement 
acceptable  to  the  Board  to  comply  with 
all  applicable  ca  lital  and  management 
requirements. 

(2)  Extension  t  f  time  for  executing 
agreement.  Upon  request  by  a  company, 
the  Board  may  e:  ctend  the  45-day  period 
under  paragraph  (c)(1)  of  this  section  if 
the  Board  detern  lines  that  granting 
additional  time  i  s  appropriate  under  the 
circiunstances.  J .  request  by  a  company 
for  additional  tii  le  must  include  an 
explanation  of  w  hy  an  extension  is 
necessary. 

(3)  Agreement  requirements.  An 
agreement  requiied  by  paragraph  (c)(1) 
of  this  section  to  correct  a  capital  or 
management  deiiciency  must: 

(i)  Explain  the  specific  actions  that 
the  foreign  bank  or  company  will  take 
to  correct  all  are  is  of  noncompliance; 

(ii)  Provide  a  s  chedule  within  which 
each  action  will  be  taken; 

(iii)  Provide  aj  ly  other  information 
that  the  Board  n  ay  require;  and 

(iv)  Be  accept,  ble  to  the  Board. 

(d)  Limitation  <  during  period  of 
noncompliance.  Until  the  Board 
determines  that  i  company  has 
corrected  the  co  iditions  described  in  a 


notice  under  paragraph  (a)  of  this 
section: 

(1)  The  Board  may  impose  any 
limitations  or  conditions  on  the  conduct 
or  the  U.S.  activities  of  the  foreign  bank 
or  company  or  any  of  its  eiffiliates  as  the 
Board  finds  to  be  appropriate  and 
consistent  with  the  purposes  of  the 
Bank  Holding  Company  Act;  and 

(2)  The  company  and  its  affiliates  may 
not  engage  in  any  new  activity  in  the 
United  States  or  acquire  control  or 
shares  of  any  company  under  section 
4{k)  of  the  Bank  Holding  Company  Act 
without  prior  approval  from  the  Board. 

(e)  Consequences  of  failure  to  correct 
conditions  within  180  days — (1) 
Termination  of  offices  and  divestiture.  If 
a  foreign  bank  or  company  does  not 
correct  the  conditions  described  in  a 
notice  under  paragraph  (a)  of  this 
section  within  180  days  of  receipt  of  the 
notice  or  such  additional  time  as  the 
Board  may  permit,  the  Board  may  order 
the  foreign  bank  or  company  to 
terminate  the  foreign  bank's  U.S. 
branches  and  agencies  and  divest  any 
commercial  lending  companies  owned 
or  controlled  by  the  foreign  bank  or 
company.  Such  divestiture  must  be 
done  in  accordance  with  the  terms  and 
conditions  established  by  the  Board. 

(2)  Alternative  method  of  complying 
with  a  divestiture  order.  A  foreign  bank 
or  company  may  comply  with  an  order 
issued  imder  paragraph  (e)(1)  of  this 
section  by  ceasing  to  engage  (both 
directly  and  through  any  subsidiary)  in 
all  activities  that  are  not  permissible  for 
a  foreign  bank  to  conduct  under  sections 
2(h)  and  4(c)  of  the  Bank  Holding 
Company  Act.  The  termination  of 
activities  must  be  done  within  the  time 
period  referred  to  in  paragraph  (e)(1)  of 
this  section  and  subject  to  terms  and 
conditions  acceptable  to  the  Board. 

(f)  Consultation  with  other  agencies. 
In  taking  any  action  under  this  section, 
the  Board  will  consult  with  the  relevant 
Federal  and  state  regulatory  authorities. 

§  225.94    What  are  the  consequences  of  an 
insured  branch  failing  to  maintain  a 
satisfactory  or  t>etter  rating  under  the 
Community  Reinvestment  Act? 

(a)  Insured  branch  as  an  "insured 
depository  institution."  A  U.S.  branch  of 
a  foreign  bank  that  is  insured  by  the 
Federal  Deposit  Insiuance  Corporation 
shall  be  treated  as  an  "insured 
depository  institution"  for  purposes  of 
§225.84. 

(b)  Applicability.  The  provisions  of 
§  225.84,  with  the  modifications 
contained  in  this  section,  shall  apply  to 
a  foreign  bank  that  operates  an  insured 
branch  referred  to  in  paragraph  (a)  of 
this  section,  and  any  company  that 
owns  or  controls  such  a  foreign  bank. 


that  has  made  an  effective  election 
under  §  225.92  in  the  same  manner  and 
to  the  same  extent  as  they  apply  to  a 
financial  holding  company. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  18,  2000. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

(FR  Doc.  00-1646  Filed  1-24-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-309-AD;  Amendment 
39-11518;  AD  2000-02-01] 

RIN2120-AA64 

Airwortlilness  Directives;  McDonnell 
Douglas  Model  DC-6  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-8  series  airplanes, 
that  requires  detailed  visual  and  eddy 
current  inspections  of  the  lower  wing 
skin  at  the  3  outboard  fasteners  of  the 
stringer  64  end  fitting  to  detect  cracks; 
and  corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
fatigue  cracks  found  in  the  lower  wing 
skin  initiating  from  the  outboard 
fasteners  of  the  stringer  64  end  fitting. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  such  fatigue 
cracking,  which  could  reduce  structural 
integrity  and  loss  of  fail-safe  capability 
of  the  airplane. 

DATES:  Effective  February  29,  2000. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
29,  2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Adminisfration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
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3960  Paramoimt  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
DiLibero,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L,  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5231;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-8  series  airplanes 
was  published  in  the  Federal  Register 
on  October  27,  1999  (64  FR  57806).  That 
action  proposed  to  require  detailed 
visual  and  eddy  ciurent  inspections  of 
the  lower  wing  skin  at  the  3  outboard 
fasteners  of  the  stringer  64  end  fitting  to 
detect  cracks;  and  corrective  actions,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  294 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
251  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hoiu.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $60,240,  or 
$240  per  airplane. 

The  cost  impact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 


the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regidatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 " 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  ft-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  ef  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-01    McDonnell  Douglas: 

Amendment  39-11518.  Docket  98-NM- 
309-AD. 

Applicability:  Model  DC-8  series  airplanes, 
as  listed  in  McDonnell  Douglas  Service 
Bulletin  DC8-57-100,  Revision  01,  dated 
August  26, 1998;  certificated  in  any  categor>'. 

Note  1:  This  AD  applies  to  each  airplane 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  lower 
wing  skin,  which  could  reduce  structural 
integrity  and  loss  of  fail-safe  capability  of  the 
airplane,  accomplish  the  following: 

Note  2:  This  AD  will  affect  Principal 
Structural  Elements  (PSE)  57.08.037, 
57.08.038,  57.08.021,  and  57.08.022  of  the 
DC-8  Supplemental  Inspection  Document 
(SID). 

Inspection,  Repair,  and  Modification 

(a)  Within  24  months  after  the  effective 
date  of  this  AD.  perform  detailed  visual  and 
eddy  current  inspections  to  detect  cracks  in 
the  lower  wing  skin  fastener  holes  in  the  area 
surrounding  3  outboard  fasteners  of  the 
stringer  64  end  fitting,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  EXII8- 
57-100,  Revision  01,  dated  August  26,  1998. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  any  crack  is  detected  in  the  skin 
fastener  holes  and  it  is  less  than  3.1  inches 
long,  prior  to  further  flight,  repair  in 
accordance  with  the  service  bulletin.  Within 
14,100  landings  after  accomplishment  of  the 
repair,  inspect  the  lower  wing  skin  to  detect 
cracks,  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate. 

(2)  If  any  crack  is  detected  in  the  skin 
fastener  holes  and  it  is  greater  than  or  equal 
to  3.1  inches  long,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Los  Angeles  AGO. 

(3)  If  no  crack  is  found,  within  24  months 
after  the  effective  date  of  this  AD,  accomplish 
the  preventative  modification  (including 
stress  or  split  sleeve  coining  the  three 
fiastener  holes  in  the  skin,  and  installing  new 
pins),  in  accordance  with  the  service 
bulletin.  Accomplishment  of  this  action 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Note  4:  This  AD  does  not  terminate  the 
inspection  requirements  for  PSE's  57.08.037. 
57.08.038,  57.08.021,  and  57.08.022  of  the 
DC-8  SID  in  accordance  with  AD  93-01-15, 
amendment  39-6330. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Los  Angeles  ACO. 
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(e)  This 
February  29.  2000 

Issued  in  Renton ,  Washington,  on  January 
13.  2000. 

Donald  L.  Riggin, 
Acting  Manager. 
Directorate,  Aircraft  I 
[FR  Doc.  00-13681 
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Airworthiness  Directives;  Eurocopter 
Deutschland  GMBH  Model  EC  135  PI 
and  EC  135  TI  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  ru  e;  request  for 
comments. 


SUMMARY:  This 
new  airworth 
applicable  to  Eufocopt 
GMBH  (ECD)  M^del 
135Tlhelicopt 
inspecting  main 
safety  wires,  bol 


a  mendment  adopts  a 
inelss  directive  (AD) 

er  Deutschland 
EC  135  Pi  and  EC 
.  This  action  requires 
rotor  expansion  bolt 
heads,  and  bolt  nuts; 


;«rs. 


replacing  any  unairworthy  expansion 
bolt  with  a  hexagon  bolt;  and,  as 
necessary,  replacing  any  bolt  nut  before 
further  flight.  This  AD  also  requires 
replacing  each  expansion  bolt, 
regardless  of  condition,  no  later  than 
January  31,  2000.  This  amendment  is 
prompted  by  reports  of  main  rotor  blade 
expansion  bolt  nuts  becoming  loose. 
This  condition,  if  not  corrected,  could 
result  in  severe  vibration  during  flight 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  February  4,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  4, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  27,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-74- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Fonun 
Drive,  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460,  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Room  663,  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Monschke,  Aerospace 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff,  Fort  Worth, 
Texas  76193-0110,  telephone  (817) 
222-5116,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  Luftfahrt- 
Bundesamt  (LB A),  the  airworthiness 
authority  for  the  Federal  Republic  of 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  Model  EC 
135  PI  and  EC  135  Tl  helicopters.  The 
LBA  advises  that  severe  vibrations 
occurred  diu-ing  a  helicopter  flight  due 
to  an  expansion  bolt  nut  becoming 
loose. 

ECD  has  issued  Alert  Service  Bulletin 
ECl 35-62 A-005,  Revision  1,  dated 
November  16,  1999  (ASB).  The  ASB 
specifies  inspecting  the  safety  wire,  bolt 
head,  and  bolt  nut  for  the  extent  of 
thread  protrusion  of  the  expansion  bolt 
through  the  end  of  the  nut;  replacing  the 
expansion  bolt  by  a  hexagon  bolt  as 
necessary;  and  replacing  the  nut  as 
necessary.  In  addition,  all  hexagon  bolts 
must  replace  all  expansion  bolts  no  later 
than  January  31,  2000.  The  LBA 
classified  this  ASB  as  mandatory  and 
issued  /\D  199^264,  dated  July  2,  1999, 


to  ensure  the  continued  airworthiness  of 
these  helicopters  in  the  Federal 
Republic  of  Germany. 

These  helicopter  models  are 
manufactm^d  in  the  Federal  Republic  of 
Germany  and  are  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  ECD  Model  EC  135  Pi 
and  EC  135  Tl  helicopters  of  the  same 
type  designs  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  a  main  rotor  blade  expansion 
bolt  from  becoming  loose,  severe 
vibration  during  flight,  and  subsequent 
loss  of  control  of  the  helicopter.  This 
AD  requires,  before  further  flight  and  at 
intervals  not  to  exceed  15  hours  time-in- 
service  (TIS),  inspecting  the  main  rotor 
blade  expansion  bolt  safety  wire,  bolt 
head,  and  bolt  nut  for  the  extent  of 
thread  protrusion  of  the  expansion  bolt 
through  the  end  of  the  nut;  replacing 
any  unairworthy  expansion  bolt  with  a 
hexagon  bolt;  and  replacing  the  nut  as 
necessary.  The  AD  also  requires 
replacing  all  expansion  bolts,  part 
number  (P/N)  L621M1010  223,  with 
hexagon  bolts,  P/N  L621M1010  222, 
before  further  flight  after  January  31, 
2000.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
ASB  described  previously.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  structural  integrity  of  the 
helicopter.  Therefore,  inspecting  the 
main  rotor  blade  expansion  bolt  safety 
wire,  bolt  head,  and  bolt  nut;  replacing 
any  unairworthy  expansion  bolt  with  a 
hexagon  bolt;  and  replacing  the  nut  as 
necessary  is  required  before  further 
flight  and  this  AD  must  be  issued 
inunediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  14  helicopters 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  10  work  hours  to 
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accomplish  inspecting  and  replacing  the 
parts,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  The  ECD  ASB  states 
that  the  replacement  parts  kit,  P/N  EC 
135-62A-005-2.C,  will  be  provided  on 
request  to  ECD  at  no  cost.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$8,400. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not  • 
preceded  by  notice  and  an  opportxmity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argmnents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-74-AD."  The 
postcard  will  be  date  stamped  and 
retimied  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposal  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 


correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  2000-01-19    Eurocopler  Deutschland 
GMBH:  Amendment  39-11517.  Docket 
No.  99-SW-74-AD. 
Applicability:  Model  EC  135  Pi  and  EC  135 

Tl  helicopters,  with  main  rotor  blades  up  to 

and  including  serial  number  834,  installed, 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  main  rotor  blade  expansion 
bolt  nut  becoming  loose,  causing  severe 
vibration  during  flight,  and  subsequent  loss 


of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Before  further  flight  and  thereafter  at 
intervals  not  to  exceed  15  hours  time-in- 
service,  visually  inspect  the  main  rotor  blade 
expansion  bolt  safety  wire,  bolt  head,  and 
bolt  nut  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
3.A.,  steps  (1).  (2).  (3),  (4).  and  (6)  of 
Eurocopter  Deutschland  GMBH  (ECD)  Alert 
Service  Bulletin  EC  1 35-62 A-005,  Revision 
1,  dated  November  16, 1999  (ASB).  If  the 
safety  wire  is  improperly  fitted,  the  bolt  head 
is  worn,  the  expansion  bolt  thread  does  not 
protrude  through  the  end  of  the  nut,  the  hwlt 
head  has  metallic  abrasions,  the  nut  is  loose, 
or  the  nut  has  metallic  abrasions,  tjefore 
further  flight,  replace  the  expansion  bolt,  part 
number  (P/N)  L621M1010  223,  with  a 
hexagon  bolt,  P/N  L621M1010  222,  and,  as 
necessary,  replace  the  nut  in  accordance  with 
paragraph  3.B.  of  the  ASB. 

(b)  Replace  all  expansion  bolts,  P/N 
L621M1010  223,  with  hexagon  bolts,  P/N 
L621M1010  222,  and,  as  necessary,  replace 
the  nuts  before  flight  after  January'  31,  2000. 

(c)  Replacing  the  expansion  bolts  with 
hexagon  bolts  and  replacing  the  nuts,  as 
necessary,  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(e)  Special  flight  permits  will  not  be 
issued. 

(0  The  inspection  and  replacement  of  the 
main  rotor  blade  bolts  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  3. A.,  Eurocopter 
Deutschland  GMBH  Alert  Service  Bulletin  EC 
135-62 A-005,  Revision  1.  dated  November 
16.  1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas  75053- 
4005,  telephone  (972)  641-3460.  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Room  663,  Fort  Worth. 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
February  4,  2000. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Luftfahrt-Bundesamt  (the  Federal  Republic 
of  Germany)  AD  1999-264.  dated  )uly  2. 
1999. 
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Issued  in  Fort  V>|orth,  Texas,  on  January  11. 
2000. 
Eric  Bries, 
Acting  Manager. 
Aircraft  Certificathn , 
[FR  Doc.  00-1369 
aUJNQ  CODE  4910-1  l-U 


,  B  jtorcraft  Directorate, 
I  Service. 
I  tiled  1-24-00;  8:45  am) 


DEPARTMENT  pF  TRANSPORTATION 
Federal  AviatkH)  Administration 

14  CFR  Part  39 

[Docket  No.  99-Ni/l-223-AD;  Amendment 
39-11520;  AD  2000-02-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Short 
Brothers  iyiodel|SD3-60  SHERPA, 
SD3-SHERPA.  ^nd  SD3-30  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  ni  e. 


SUMMARY:  This  i  mendment  adopts  a 
new  airwortliin(  ss  directive  (AD), 
applicable  to  all  Short  Brothers  Model 
SD3-60  SHERPil  and  SD3-SHERPA 
series  airplanes,  and  certain  Model 
SD3-30  series  a  rplanes,  that  requires 
replacement  of  <  xisting  oxygen  system 
"O"  rings  with  improved  wear-resistant 
"O"  rings.  This  amendment  is  prompted 
by  issuance  of  n  landatory  continuing 
airworthiness  ix  formation  by  a  foreign 
civil  airworthim  iss  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  loss  of  oxygen 
from  the  aircrafi  oxygen  system,  which 
could  result  in  4n  insufficient  supply  of 
oxygen  being  provided  to  the  airplane 
flight  crew  and  Passengers  in  the  event 
of  an  emergency. 

DATES:  Effective]  February  29,  2000. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regidations  is  a{  proved  by  the  Director 
of  the  Federal  R  agister  as  of  February 
29. 2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers,  Airworthiness  & 
Engineering  Quality,  P.O.  Box-241, 
Airport  Road,  Belfast  BT3  9DZ, 
Northern  Ireland.  This  information  may 
be  examined  at  me  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  land  Averiue.  SW..  Ronton. 
Washington;  or  kt  the  Office  of  the 
Federal  Registe^.  800  North  Capitol 
Street,  NW.,  suiie  700.  Washington,  DC. 
FOR  FURTHER  INl|oRMATK>N  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Bqanch,  ANM-116,  FAA, 


Transport  Airplane  Directorate,  1601 
land  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Short  Brothers 
Model  SD3-60  SHERPA,  SD3-SHERPA, 
and  SD3-30  series  airplanes  was 
published  in  the  Federal  Register  on 
October  6, 1999  (64  FR  54237).  That 
action  proposed  to  require  replacement 
of  existing  oxygen  system  "O"  rings 
with  improved  wear-resistant  "O"  rings. 

Comment  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

One  commenter  requests  that  the 
applicabiUty  of  the  proposed  AD  be 
revised  to  include  only  those  Model 
SD3-30  series  airplanes  on  which  an 
oxygen  system  is  installed.  T^ie 
commenter  states  that  only  one  variant 
of  these  airplanes  was  delivered  in  this 
configuration,  and  provides  a  list  of  the 
applicable  serial  numbers.  The  "' 

commenter  notes  that  these  serial 
numbers  are  also  listed  in  Shorts 
Service  Bulletin  SD330-35-1,  dated 
February  25,  1999,  which  is  referenced 
as  the  appropriate  source  of  service 
information  in  the  proposed  AD. 

The  FAA  concurs  that  the 
requirements  of  the  AD  are  applicable 
only  to  those  airplanes  on  which  an 
oxygen  system  is  installed.  The  FAA  has 
limited  the  applicability  for  Model  SD3- 
30  series  airplanes  to  those  listed  in 
Shorts  Service  Bulletin  SD330-35-1. 
dated  February  25,  1999,  and  has 
revised  the  Summary  section  of  the  AD 
to  refer  to  "certain,"  rather  than  "all," 
Model  SD3-30  series  airplanes. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  wiU  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  62  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  50 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the  . 
average  labor  rate  is  $60  per  work  hour. 


Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $186,000,  or  $3,000  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regvdations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  luider  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979)j  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS . 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-02    Short  Brothers  PLC: 

Amendment  39-11520.  Docket  99-NM- 
223-AD. 
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Applicability:  All  Model  SD3-60  SHERPA 
and  SD3-SHERPA  series  airplanes;  and 
Model  SD3-30  series  airplanes  as  listed  in 
Shorts  Service  Bulletin  SD330-35-1,  dated 
February  25, 1999;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  oxygen  from  the 
aircraft  oxygen  system,  accomplish  the 
following: 


Replacement 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  replace  oxygen  system  "O" 
rings,  part  number  (P/N)  MS28778,  with 
improved  wear-resistant  "O"  rings,  P/N 
MS9068,  in  accordance  with  Shorts  Service 
Bulletins  SD360  Sherpa-35-2.  dated 
February  25,  1999  (for  Model  SD3-60  Sherpa 
series  airplanes);  SD3  Sherpa-35-3,  Revision 
1,  dated  May  5, 1999  (for  Model  SD3  Sherpa 
series  airplanes);  and  SD330-35-1,  dated 
February  25,  1999  (for  Model  SD3-30  series 
airplanes);  as  applicable. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  oxygen  system  "O" 
ring,  P/N  MS28778,  on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116.  > 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Shorts  Service  Bulletin  SD3-60  Sherpa- 
35-2,  dated  February  25, 1999;  Shorts  Service 
Bulletin  SD3  Sherpa-35-3,  Revision  1,  dated 
May  5, 1999;  or  Shorts  Service  Bulletin 
SD330-35-1,  dated  February  25,  1999;  as 
applicable.  Shorts  Service  Bulletin  SD3 
Sherpa-35-3,  Revision  1,  dated  May  5,  1999, 
contains  the  following  list  of  effective  pages: 


Page  No. 


1,4,9,  10  

2,3,5-8,  11-14 


Revision  level  shown  on  page 


1 


Original 


Date  shown  on  page 


May  5,  1999 
February  25,  1999. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Short  Brothers,  Airworthiness  & 
Engineering  Quality,  P.O.  Box  241,  Airport 
Road,  Belfast  BT3  9DZ,  Northern  Ireland. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directives  007-02-99 
(for  Model  SD3-60  Sherpa  series  airplanes), 
006-02-99  (for  Model  SD3  Sherpa  series 
airplanes),  and  008-02-99  (for  Model  SD3- 
30  series  airplanes). 

(f)  This  amendment  becomes  effective  on 
February  29,  2000. 

Issued  in  Renton,  Washington,  on  January 
14,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-1502  Filed  1-24-00;  8:45  am) 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NII/I-09-AD;  Amendment 
39-11522;  AD  2000-02-04] 

RIN212&-AA64 

Airworthiness  Directives;  Airbus  Model 
A300,  A300-600,  and  A310  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A300  and  all  Model  A300-600  and 
A310  series  airplanes.  This  action 
requires  performing  a  pitch  trim  system 
test  to  detect  any  continuity  defect  in 
the  autotrim  fimction,  and  follow-on 
corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  a  sudden  change  in  pitch  due  to 
an  out-of-trim  condition  combined  with 
an  autopilot  disconnect,  which  could 


result  in  reduced  controllability  of  the 
airplane. 

DATES:  Effective  February  9,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  9, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  24,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
09-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maiuice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 


3800  Federal  Register /Vol.  65.  No.  16 /Tuesday,  January  25,  2000 /Rules  and  Regulations 


SUPPLEMENTARY  INFORMATION:  The 

Direction  Generate  de  1' Aviation  Civile 
(DGAC),  which  ii ;  the  airworthiness 
authority  for  Frai  ice,  recently  notified 
the  FAA  that  an  insafe  condition  may 
exist  on  certain  ^  airbus  Model  A300  and 
all  Model  A300-600  and  A3 10  series 
airplanes.  The  DGAC  advises  that  an 
Airbus  Model  A:  00-600  series  airplane 
flew  with  autopi  ot  1  (AP  1),  pitch  trim 
KPT  1),  and  pit(  h  trim  2  (FT  2) 
engaged.  When  t  le  flight  crew  engaged 
the  vertical  speei  mode  and  selected  a 
new  vertical  spei  id  in  order  to  change 
the  flight  level,  t  le  vertical  speed  ofthe 
airplane  changec  but  did  not  remain  at 
the  speed  that  hi  d  been  selected  by  the 
flight  crew. 

After  landing,  the  maintenance  team 
performed  a  test  with  the  autopilot 
engaged  in  vertic  al  speed  mode.  When 
the  team  selectee  a  vertical  speed,  the 
flight  director  pi  ch  bars  and  control 
columns  moved,  but  the  pitch  trim 
wheels  did  not  n  love.  An  open  circuit 
was  found  in  the  connection  between 
flight  control  computer  1  (FCC  1)  and 
flight  augmentat  on  computer  1  (FAC  1). 
That  coimection  is  necessary  to  generate 
the  autotrim  fun  :tion. 

With  the  auto]  ilot  engaged  in 
conunand  (CMD  ,  the  FCC  command 
(COM)  and  mon  tor  (MON)  lanes  send 
signals  to  the  Fj^  C  in  order  to  ensure  the 
autotrim  functio  i.  When  the  FAC  does 
not  receive  the  F  CC  COM  signal  or  the 
FCC  MON  signa  ,  the  autotrim  function 
is  inhibited,  whi  ch  results  in  an  out-of- 
trim  condition.  ]  f  an  autopilot 
discoimect  occu  :s  when  the  airplane  is 
in  an  out-of-trim  condition,  this 
condition,  if  not  corrected,  could  result 
in  a  sudden  chai  ige  in  pitch  and 
consequent  redi  ced  controllability  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 


ser  es 


Airbus  has 
Telexes  (AOT) 
Model  A300 
600-22A6042 
series  airplanes 
(for  Model  A31( 
dated  Decembei 
describe 


issued 


(f> 


system  test  to 
defect,  and  ' 
if  necessary 
repairing  any 
in  the  pitch  trim 
reference 
22-27-00  as  an 
service  informa 
ofthe  repair.) 
these  AOT's  as 
French 
007-301(B). 
order  to  assure 


All  Operators 
ii300-22A0115  (for 
airplanes),  A300- 
r  Model  A300-600 
,  and  A310-22A2053 
series  airplanes),  all 
23,  1999,  which 
procedlires  for  a  pitch  trim 
d(  !tect  any  continuity 
folk  w-on  corrective  actions, 
Co  xective  actions  include 
discrepant  wiring  found 
system.  (The  AOT's 
Aircr^  Schematic  Manual 
additional  soiuce  of 
ion  for  accomplishment 
DGAC  has  classified 
nandatory  and  issued 
airworthiness  directive  T2000- 
fanuary  4,  2000,  in 
he  continued 


Tie 


dated 


airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  ofthe  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  a  sudden  change  in  pitch  due  to 
an  out-of-trim  condition  combined  with 
an  autopilot  discoimect,  which  could 
result  in  reduced  controllability  of  the 
airplane.  This  AD  requires  performing  a 
pitch  trim  system  test  to  detect  any 
continuity  defect  in  the  autotrim 
function,  and  follow-on  corrective 
actions,  if  necessary.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  AOT's  described 
previously. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  additional 
actions  that  will  positively  address  the 
unsafe  condition  addressed  by  this  AD. 
Once  these  actions  are  developed, 
approved,  and  available,  the  FAA  may 
consider  additional  rulemaking. 

Determination  of  Rule's  Efifective  Date 

Since  a  situation  exists  that  requires 
the  inamediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  on  this  rule  by 


submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 

Commiinications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  conunents 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-09-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govermnent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedvues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
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Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DtRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-04     Airbus  Industrie:  Amendment 
39-11522.  Docket  2000-NM-09-AD. 

Applicability:  Airbus  Model  A300  series 
airplanes,  having  manufacturer's  serial 
number  159,  168, 188,  202,  205,  213,  299,  or 
302;  and  all  Model  A300-600  and  A310 
series  airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  sudden  change  in  pitch  due 
to  an  out-of-trim  condition  combined  with  an 
autopilot  disconnect,  which  could  result  in 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Pitch  Trim  System  Test 

(a)  Within  20  days  after  the  effective  date 
of  this  AD:  Perform  a  pitch  trim  system  test 
to  detect  any  continuity  defect  in  the 
autotrim  function,  in  accordance  with  All 
Operators  Telex  (AOT)  A300-22A0115  (for 
Model  A300  series  airplanes),  A300-600- 
22A6042  (for  Model  A300-600  series 
airplanes),  or  A310-22A2053  (for  Model 
A310  series  airplanes),  all  dated  December 
23,  1999,  as  applicable. 

(1)  If  no  continuity  defect  is  found,  no 
further  action  is  required  by  this  paragraph. 


Corrective  Actions 

(2)  If  any  continuity  defect  is  found,  prior 
to  further  flight,  accomplish  the  actions 
required  by  paragraphs  (a)(2)(i)  and  (a)(2)(ii) 
of  this  AD,  in  accordance  with  the  applicable 
AOT. 

(i)  Repair  any  discrepant  wiring  found  in 
the  pitch  trim  system. 

(ii)  Repeat  the  initial  pitch  trim  system  test 
required  by  paragraph  (a)  of  this  AD. 

Note  2:  All  Operators  Telexes  (AOT)  A300- 
22A0115,  A300-600-22A6042,  and  A310- 
22A2053,  all  dated  December  23,  1999, 
reference  Aircraft  Schematic  Manual  (ASM) 
22-27-00  as  an  additional  source  of  service 
information  to  accomplish  the  repair. 

Reporting  Requirement 

(b)  Within  10  days  after  accomplishing  the 
pitch  trim  system  test  required  by  this  AD, 
or  within  10  days  after  the  effective  date  of 
this  AD,  whichever  occurs  later:  Submit  a 
report  of  the  inspection  results  (both  positive 
and  negative  findings)  to  Airbus  Customer 
Services,  Engineering  and  Technical  Support, 
Attention  Mr.  Vincent  Frayssinet,  AI/SE-E43; 
phone  number  33  (0)5.62.11.04.96;  Sita  Code 
TLSBQ7X. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  All  Operators  Telex  A300- 
22A0115,  dated  December  23, 1999;  Airbus 
All  Operators  Telex  A300-600-22A6042. 
dated  December  23, 1999;  or  Airbus  All 
Operators  Telex  A31O-22A2053,  dated 
December  23, 1999;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 


Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  T2000- 
007-301  (B),  dated  January  4,  2000. 

(f)  This  amendment  becomes  effective  on 
February  9,  2000. 

Issued  in  Renton,  Washington,  on  January 
18,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-1595  Filed  1-24-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-351-AD;  Amendnwnt 
39-1 1 521 ;  AD  2000-02-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-300,  -400,  and  -500  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300,  -400  and  -500  series  airplanes,  that 
requires  replacement,  with  new  parts,  of 
the  existing  actuators  or  the  rod  ends  on 
the  existing  actuators  at  wing  leading 
edge  slat  positions  1,  2,  5,  and  6.  This 
amendment  is  prompted  by  reports 
indicating  that  the  rod  ends  on  several 
leading  edge  slat  actuators  have 
fractiued.  The  actions  specified  by  this 
AD  are  intended  to  prevent  fatigue 
cracking  of  the  rod  ends  of  the  leading 
edge  slat  actuators,  which  could  result 
in  uncommanded  deployment  of  the 
wing  leading  edge  slat  and  consequent 
reduced  controllability  of  the  airplane. 
DATES:  Effective  February  29,  2000. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
29,  2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Conunercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lmd  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
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Directorate 
Office,  1601  Line 


FOR  FURTHER  MFC  RMATION  CONTACT: 
Robert  C.  Jones,  i  Aerospace  Engineer, 
Systems  and  Equ  ipment  Branch.  ANM- 
130S,  FAA,  Transport  Airplane 

Seattle  Aircraft  Certification 
Avenue  SW.,  Renton, 


Washington  980;  5-4056;  telephone 
(425)  227-1118;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amer  d  part  39  of  the  Federal 
Aviation  Regulat  ons  (14  CFR  part  39)  to 
include  an  airwo  rthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
737-300,  -400  aiid  -500  series  airplanes 
was  published  in  the  Federal  Register 
on  August  19,  1999  (64  FR  45211).  That 
action  proposed  o  require  replacement, 
with  new  parts,  c  f  the  existing  actuators 
or  the  rod  ends  a  n  the  existing  actuators 
at  wing  leading  edge  slat  positions  1,2, 
5,  and  6. 


Comments 

Interested 


has 


pers  ons 
t(i 


have  been  afforded 
participate  in  the 
aihendment.  Due 
been  given  to  the 


an  opportunity 
making  of  this 
consideration 
comments  receiv  ed 

Support  for  the  1  ^posal 

One  comment!  ir  supports  the 
proposed  rule. 

Request  To  Reiei  -ence  New  Revision  of 
Alert  Service  Bu  iletin 

One  comment!  sr  requests  that  the  FAA 
revise  the  proponed  rule  to  reference 
Boeing  Alert  Ser/ice  Bulletin  737- 
27A1211,  Revisim  1,  dated  December  9, 
1999,  as  an  appDpriate  source  of  service 
information  for  <  ccomplishment  of  the 
actions  specifiec  by  the  proposal.  The 
proposed  AD  ref  srenced  the  original 
issue  of  the  alert  service  bulletin,  dated 
November  19,  1<  98.  The  commenter 
states  that  refere  icing  the  revised  alert 
service  bulletin  '  vill  minimize  the 
amount  of  rewoac  and  parts  necessary 
for  airplanes  that  have  received  a  certain 
other  modificati  )n. 

The  FAA  cone  urs  with  the 
commenter's  rec  uest.  The  FAA  has 
reviewed  and  af  proved  Boeing  Alert 
Service  Bulletin  737-27A1211,  Revision 
1.  The  instructions  contained  in 
Revision  1  of  th(  alert  service  bulletin 
are  substantially  similar  to  those  in  the 
original  issue  of  the  alert  service 
bulletin,  but  Re\ision  1  adds  references 
to  new  part  nun:  bers  and  kits  that  will 
provide  new  alt(  imatives  for  compliance 
with  this  AD.  In  addition,  as  the 
commenter  statt  s,  Revision  1  of  the  alert 
service  bulletin  irovides  alternative 
procedures  for  a  ccomplishing  the 
replacement  on  airplanes  that  have 
received  a  certa:  n  other  modification. 
Therefore,  paraj  raph  (a)  of  this  final 
rule  has  been  re  /ised  to  state  that 


replacement  of  existing  actuators  or  rod 
ends  with  new  parts  may  be 
accomplished  in  accordance  with  either 
the  original  issue  or  Revision  1  of  the 
alert  service  bulletin. 

Explanation  of  Additional  Change 

The  SUMMARY  section  of  the  preamble 
of  the  proposed  rule  incorrectly  states 
that  the  proposed  AD  would  be 
applicable  to  all  Boeing  Model  737-300, 
-400,  and  -500  series  airplanes. 
However,  the  applicability  statement  of 
the  proposal  correctly  states  that  the 
proposed  AD  would  be  applicable  to 
Boeing  Model  737-300,  -400,  and  -500 
series  airplanes  having  line  niunbers 
1001  through  3063  inclusive. 
Accordingly,  the  SUMMARY  section  of 
this  final  rule  has  been  corrected  to  state 
that  this  AD  applies  to  certain  Boeing 
Model  737-300,  -400  and  -500  series 
airplanes. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1 ,897  Model 
737-300.  -400,  and  -500  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
720  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

Replacement  of  the  leading  edge  slat 
actuator  with  an  actuator  that  has  a  new 
rod  end  is  one  option  for  compliance 
with  this  AD.  Replacement  of  the 
actuators  on  slat  positions  1,  2,  5,  and 
6  will  take  approximately  3  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu-. 
Required  parts  will  cost  approximately 
$32,252  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
installation  of  actuators  with  new  rod 
ends,  as  provided  as  one  option  by  this 
AD,  on  U.S.  operators  is  estimated  to  be 
$32,432  per  airplane. 

In  lieu  of  installation  of  an  actuator 
with  a  new  rod  end,  this  AD  provides 
an  option  for  replacement  of  the  rod 
ends  on  the  existing  actuators.  This 
action  will  take  approximately  4  work 
hours  per  airplane,  at  an  average  labor 
rate  of  $60  per  work  hoiu.  Required 
parts  will  cost  between  approximately 
$5,928  and  $21,544  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
replacement  of  the  rod  ends,  as 


provided  as  one  option  by  this  AD,  on 
U.S.  operators  is  estimated  to  be 
between  $6,168  and  $21,784  per 
airplane. 

The  cost  impact  figmes  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Goveriunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
,  levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by    ■ 
adding  the  following  new  airworthiness 
directive: 

2000-02-03     Boeing:  Amendment  39-11521. 
Docket  98-NM-351-AD. 
Applicability:  Model  737-300,  -400,  and 
-500  series  airplanes;  line  numbers  1001 
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through  3063  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or- 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  rod  ends 
on  the  leading  edge  slat  actuators,  which 
could  result  in  uncommanded  deployment  of 
the  wing  leading  edge  slat  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Replacement 

(a)  Within  24  months  after  the  effective 
date  of  this  AD:  Replace  the  leading  edge  slat 
actuator  with  an  actuator  that  has  a  new  rod 
end,  or  replace  the  rod  end  on  the  existing 
slat  actuator  with  a  new  rod  end,  at  slat 
positions  1.  2,  5,  and  6;  in  accordance  with 
the  Accomplishment  Instructions  in  Boeing 
Alert  Service  Bulletin  737-27A1211,  dated 
November  19,  1998,  or  Revision  1,  dated 
December  9,  1999. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  any  part  having  a  part 
number  identified  in  the  "Existing  Part 
Number"  column  of  Section  2.E.  of  Boeing 
Alert  Service  Bulletin  737-27A1211,  dated 
November  19,  1998,  on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
27A1211,  dated  November  19,  1998;  or 


Boeing  Alert  Service  Bulletin  737-27A1211, 
Revision  1,  dated  December  9,  1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
February  29,  2000. 

Issued  in  Renton,  Washington,  on  January 
18,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-1596  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  162, 171  and  191 

[T.D.  00-5] 
mN  1515-AC21 

Penalties  for  False  OrawtMck  Claims 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  as  a 
final  rule,  with  some  changes,  proposed 
amendments  to  the  Customs  Regulations 
that  implement  section  622  of  the 
Customs  Modernization  provisions  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act 
concerning  penalties  for  false  drawback 
claims.  The  document  sets  forth: 
procedures  that  apply  when  false 
drawback  claims  are  filed  and  penalties 
are  thereby  incurred;  mitigation 
guidelines  that  Customs  would  follow 
in  arriving  at  a  just  and  reasonable 
assessment  and  disposition  of  liabilities 
when  false  drawback  claims  are  filed 
and  penalties  are  incurred;  and  more 
specific  grounds  and  procediu-es  for 
removing  a  participant  from  the 
drawback  compliance  program. 
EFFECTIVE  DATE:  February  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wende  Schuster,  Penalties  Branch, 
Office  of  Regulations  and  Rulings,  202- 
927-1537. 
SUPPLEMENTARY  INFORMATION:     ♦ 

Background 

On  December  8.  1993,  the  President 
signed  into  law  the  North  American 


Free  Trade  Agreement  Implementation 
Act  (Public  Law  103-182,  107  Stat. 
2057).  Title  VI  of  that  Act  contained 
provisions  pertaining  to  Customs 
Modernization  and  thus  is  commonly 
referred  to  as  the  Customs 
Modernization  Act  or  "Mod  Act." 
Paragraph  (a)  of  section  622  of  the  Mod 
Act  amended  the  Tariff  Act  of  1930,  as 
amended,  by  adding  section  593A. 
which  prohibits  the  filing  of  false 
(fraudulent  or  negligent)  drawback 
claims  and  prescribes  the  actions  that 
Customs  may  take,  including  the 
assessment  of  monetary  penalties,  if 
such  claims  are  filed.  New  section  593A 
was  codified  as  section  1593a  of  Title  19 
of  the  United  States  Code  (19  U.S.C. 
1593a.  hereinafter  "the  statute"). 

As  in  the  case  of  penalties  imder 
section  592  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1592).  specific 
procedures  and  other  requirements  are 
set  forth  in  the  statute  for  prepenalty 
notices  and  penalty  claims,  the  former 
not  being  required  by  the  statute  if  the 
penalty  is  $1,000  or  less,  and  provision 
is  made  for  limited  penalty  assessment 
if  there  is  a  prior  disclosure.  The  statute 
further  provides  for  the  applicability  of 
section  618  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1618).  which 
authorizes  the  administrative  remission 
or  mitigation  of  penalties.  Written 
decisions,  setting  forth  a  final 
determination  and  findings  of  fact  and 
conclusions  of  law  upon  which  that 
determination  was  based,  are  also 
mandated  by  the  statute. 

The  statute  provides  for  the 
assessment  of  monetary  penalties  in 
amounts  not  to  exceed  a  specific 
percentage  of  the  actual  or  potential  loss 
of  revenue,  with  the  applicable 
percentage  depending  on  the  level  of 
culpability,  whether  there  have  been 
prior  violations  involving  the  same 
issue,  and  whether  the  violator  is  a 
participant  in  the  Customs  drawback 
compliance  program.  (The  statute 
provides  for  the  establishment  of  a 
drawback  compliance  program; 
regulatory  provisions  relating  to  the 
operation  of  that  program  were  adopted 
as  part  of  the  amendments  to  the 
Customs  Regulations  regarding 
drawback  published  in  the  Federal 
Register  as  T.D.  98-16  on  March  5, 
1998,  63  FR  10970.)  The  statute  also 
provides  for  the  issuance  of  a  notice  of 
a  violation  (warning  letter)  in  lieu  of  a 
monetary  penalty  in  the  case  of  a 
drawback  compliance  program 
participant  who  commits  a  first  (that  is, 
nonrepetitive)  negligent  violation. 

On  September  29,  19^8,  Customs 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  (63 
FR  51868)  setting  forth  proposed 
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amendments  to  t  le  Customs  Regulations 
to  implement  the  statutory  changes 
made  by  section  322(a)  of  the  Mod  Act. 
The  proposed  an  endments  involved 
changes  to  the  p<  nalty  procediue 
provisions  within  Parts  162  and  171  of 
the  Customs  Regilations  (19  CFR  Parts 
162  and  171),  th«  addition  of  a  new 
Appendix  D  to  P  ut  171  setting  forth 
guidelines  for  thi  >  imposition  and 
mitigation  of  mo  letary  penalties 
incurred  under  t  le  statute,  and  changes 
regarding  the  grc  unds  and  procediues 
for  revoking  a  ce  lification  for 
participation  in  the  drawback 
compliance  prog  :am  contained  in 
§  191.194  of  the  I  ^iustoms  Regulations 
(19  CFR  191.194  which  was  originally 
adopted  in  T.D.  '  18-16  mentioned  above. 
The  Notice  of  Proposed  Rulemaking  also 
stated  that,  in  accordance  with 
paragraph  (b)  of  Section  622  of  the  Mod 
Act  (which  provides  that  the  provisions 
of  the  statute  apply  only  to  drawback 
claims  filed  on  and  after  nationwide 
implementation  by  Customs  of  an 
automated  drawback  selectivity  program 
and  which  mand  ates  the  publication  in 
the  Customs  Bui  etin  of  the  effective 
date  of  that  selectivity  program),  the 
proposed  regulal  ory  amendments,  if 
adopted  as  a  fin«l  rule,  will  not  be 
effective  until  Ci  istoms  implements  an 
automated  draw  )ack  selectivity 
program.  Finall\,  the  Notice  of  Proposed 
Rulemaking  mac  e  provision  for  the 
submission  of  pi  iblic  comments  on  the 
proposed  regula  ory  changes  for 
consideration  before  adoption  of  those 
changes  as  a  fiml  rule.  The  prescribed 
public  comment  period  closed  on 
November  30,  1<98. 


Discussion  of  Ci^niinents 

Seven  comme^iters 
solicitation  of 
the  Notice  of  Prdposed 
comments  submitted 
and  responded 

A.  Part  162 


responded  to  the 
cdmments  contained  in 

Rulemaking.  The 
are  summarized 
tb  below. 


Section  162.71- -Definitions 
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§  162.71(b)(2),  each  of  which  defines  the 
term  at  issue  with  reference  to  "the 

amount  of  drawback  that  is  claimed 

*  «  *  " 

Customs  response:  Customs  agrees 
that  the  meaning  of  "revenue"  should 
be  clarified  in  the  regulatory  texts  with 
reference  to  the  meaning  of  "drawback" 
contained  in  §  191. 2(i)  within  the 
drawback  regulations.  Customs  also 
agrees  that  the  best  approach  would  be 
to  insert  a  cross-reference  to  §  191. 2(i) 
after  the  word  "drawback"  in  the 
definitions  of  "loss  of  revenue"  and 
"actual  loss  of  revenue"  and  "potential 
loss  of  revenue  '  within  proposed 
§  162.71(b)  which,  as  set  forth  below, 
has  been  modified  accordingly. 

On  a  related  matter,  Customs  notes 
that  the  current  §  162.74  prior 
disclosure  provisions  adopted  in  T.D. 
98-49  (which  was  published  in  the 
Federal  Register  at  63  FR  29126  on  May 
28,  1998.  and  corrected  at  63  FR  35798 
on  July  1,  1998)  included  appropriate 
references  to  19  U.S.C.  1593a  but 
inadvertently  did  not  include 
corresponding  references  to  the  tender 
of  actual  loss  of  "revenue"  in 
paragraphs  (a)  and  (c).  Section  162.74  is 
amended  below  in  order  to  correct  this 
oversight. 

Section  162.73a(b)(2)  and  Subsection 
IG)(2)  of  Appendix  D  to  Part  1 71— 
Notice  of  Violation  and  Response 
Thereto 

Comment:  Four  comments  were 
received  on  proposed  §  162.73a(b)(2) 
and  subsection  (G)(2)  of  Appendix  D  to 
Part  171,  which  concern  alternatives  to 
penalties  for  participants  in  the 
drawback  compliance  program.  Under 
these  provisions,  when  a  participant 
commits  a  violation  of  section  593A,  in 
the  absence  of  fraud  or  a  repeat 
violation  and  in  lieu  of  a  monetary 
penalty.  Customs  will  issue  a  written 
notice  of  the  violation  (a  warning  letter). 
These  commenters  noted  that  there  is  no 
provision  in  either  case  for  a  person 
who  receives  such  a  warning  letter  to 
contest,  challenge,  or  appeal  it.  The 
commenters  proposed  the  inclusion  of 
language  in  §  162.73a(b)(2)  dnd  in 
subsection  (G)(2)  of  Appendix  D  to  Part 
171  to  allow  a  person  who  receives  a 
warning  letter  to  have  the  opportxmity 
to  formally  appeal  that  action  within  30 
days  from  issuance.  Fiulhermore,  these 
commenters  suggested  that  the  program 
participant  should  be  entitled  to 
challenge  any  denial  of  an  appeal  with 
Customs  Headquarters  within  30  days 
after  the  issuance  of  the  applicable 
drawback  office's  appeal  decision. 

Customs  response:  Pursuant  to 
§  162.73a(b)(2)(ii),  within  30  days  from 
the  date  of  mailing  of  the  warning  letter 


under  §  162.73a(b)(l){ii)(A),  the  person 
concerned  must  notify  Customs  in 
writing  of  the  steps  that  have  been  taken 
to  prevent  a  recurrence  of  the  violation. 
In  consideration  of  the  fact  that  the 
issuance  of  a  warning  letter  has  legal 
consequences  in  that  it  has  an  effect  on 
the  liability  for  a  penalty  for  a 
subsequent  repetitive  violation, 
Customs  agrees  with  the  suggestion  of 
these  commenters  that  during  the 
prescribed  30-day  period  the  alleged 
violator  should  have  the  opportunity  to 
refute  the  allegations  made  in  the 
warning  letter  if  he  believes  that  no 
violation  took  place  (in  which  case  the 
need  to  take  steps  to  prevent  a 
recurrence  would  not  exist). 
Accordingly,  §  162.73a(b)(2)(ii)  has  been 
modified  as  set  forth  below  to  include 
a  procedure  for  challenging  a  warning 
letter  and  to  provide  that  if,  after 
considering  any  arguments  made  in 
response  to  the  warning  letter,  Customs 
determines  that  no  violation  occurred. 
Customs  will  in  writing  notify  the 
person  of  that  determination  and 
rescind  the  warning  letter;  however,  if 
Customs  affirms  the  warning  letter,  the 
requirement  to  provide  notice  of  the 
steps  taken  to  prevent  a  reciurence 
would  remain  applicable  and  the  person 
would  have  a  minimum  of  15  days  in 
which  to  comply  with  that  requirement. 
A  conforming  change  has  been  included 
in  corresponding  subsection  (G)(2)  of 
Appendix  D  to  Part  171  as  set  forth 
below. 

While  the  alleged  violator  is 
specifically  required  under  the  statute  to 
respond  to  the  warning  letter  (see  19 
U.S.C.  1593a(f)(3)),  there  is  no  statutory 
provision  for  an  additional  appeal 
mechanism  at  this  stage  in  the  penalty 
process.  Customs  believes  that  it  would 
create  an  unacceptable  administrative 
burden  to  provide  for  a  further  appeal 
proceoure  to  Headquarters  as  suggested 
by  thesWonunenters. 

Section  1 62. 77a(c) — Exceptions  to 
Prepenalty  Notice 

Comment:  One  comment  was  received 
on  proposed  §  162.77a(c)  which 
provides  that  a  prepenalty  notice  will 
not  be  issued  for  a  violation  of  19  U.S.C. 
1593a  if  the  amount  of  the  proposed 
monetary  penalty  is  $1,000  or  less.  The 
commenter  questioned  whether  a 
person  will  have  the  right  to  make  an 
oral  and  written  presentation  if  the 
amount  of  the  proposed  monetary 
penalty  is  $1,000  or  less  and,  if  so, 
whether  the  petitioner  will  have  a  30- 
day  deadline  in  which  to  file  a  petition 
for  remission  or  mitigation. 

Customs  response:  Even  though 
Customs  under  the  statute  may  only 
proceed  directly  with  the  issuance  of  a 
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penalty  claim  to  the  alleged  violator 
(rather  than  first  issue  a  prepenalty 
notice)  when  the  penalty  claim  is  $1,000 
or  less,  the  alleged  violator  will  be 
afforded  a  reasonable  opportimity  under 
the  provisions  of  19  U.S.C.  1618  to  make 
representations,  both  oral  and  written, 
seeking  remission  or  mitigation  of  the 
monetary  penalty.  Unless  additional 
time  has  been  authorized  by  Customs, 
under  Part  171  the  alleged  violator  will 
have  60  days  from  the  date  of  mailing 
of  the  notice  of  penalty  inciu'red  in 
which  to  file  a  petition.  In  addition, 
under  Part  171  the  person  named  in  the 
penalty  notice  may  also  request  an 
opportimity  to  make  an  oral 
presentation  seeking  relief. 

B.  Appendix  D  to  Part  171 

Section  (A) — Violations  of  Section  593A 

Comment:  Two  commenters  requested 
definitions  of  the  terms  "clerical  error" 
and  "mistake  of  fact"  as  used  in 
j)roposed  Appendix  D  to  Part  171. 

Customs  response:  The  terms  in 
question  are  already  defined  for 
purposes  of  new  Appendix  D  to  Part 
171.  It  is  noted  in  this  regard  that  the 
definitions  contained  in  §  162.71  apply 
for  piuposes  of  Subpart  G  of  Part  162 
and  include  a  definition  of  "clerical 
error"  in  paragraph  (c)  (redesignated  in 
this  document  as  paragraph  (e))  and  a 
definition  of  "mistake  of  fact"  in 
paragraph  (d)  (redesignated  in  this 
document  as  paragraph  (f)).  Therefore, 
since  new  Appendix  D  to  Part  171 
relates  specifically  to  the  imposition 
and  mitigation  of  the  penalties  provided 
for  in  new  §  162.73a  (which,  as  adopted 
in  this  document,  will  fall  within 
Subpart  G  of  Part  162),  those  definitions 
also  will  apply  for  piuposes  of  those 
Appendix  D  provisions. 

Section  (D).  Paragraph  (3)(e) — 
Exclusivity 

Comment:  One  comment  was  received 
concerning  proposed  paragraph  (3)(e)  of 
section  D  which  states  that  penalty 
claims  under  section  D  shall  be  the 
exclusive  civil  remedy  for  any 
drawback-related  violation  of  section 
593A.  The  commenter  was  of  the 
opinion  that  Part  162  or  Part  171  of  the 
regulations  should  be  revised  to  include 
•the  language  of  this  provision. 

Customs  response:  The  language  in 
question  reflects  the  terms  of  the  statute 
(19  U.S.C.  1593a(c)(5))  and  was 
included  in  the  Appendix  for 
information  purposes.  Customs  does  not 
believe  that  it  is  necessary  to  repeat  this 
statutory  language  in  the  Part  162  or 
Part  171  regulations. 


Section  (F).  Paragraph  (4)(a)— 
Contributory  Customs  Error 

Comment:  Two  comments  were 
received  on  proposed  paragraph(4)(a)  of 
section  F  which  sets  forth  "contributory 
Customs  error"  as  a  mitigating  factor. 
This  provision  states,  in  pertinent  part, 
that  if  it  is  determined  that  the  Customs 
error  was  the  sole  cause  of  the  violation, 
the  proposed  or  assessed  penalty  is  to  be 
canceled.  One  commenter  stated  that 
the  text  should  include  examples  of 
Customs  errors  as  the  sole  cause,  the 
other  commenter  requested  clarification 
on  whether  Customs  will  make  the 
determination,  and  both  commenters 
were  of  the  opinion  that  the  alleged 
violator  should  have  an  opportunity  to 
appeal  a  determination  that  a  Customs 
error  was  not  the  sole  cause  of  the 
violation. 

Customs  response:  One  of  the  factors 
which  may  be  considered  by  Customs  in 
mitigation  of  a  proposed  or  assessed 
penalty  claim  or  final  penalty  amount  is 
contributory  Customs  error.  This  factor 
includes  misleading  or  erroneous  advice 
given  by  a  Customs  official  in  writing  to 
the  alleged  violator,  but  this  factor  may 
be  applied  in  such  a  case  only  if  it 
appears  that  the  alleged  violator 
reasonably  relied  upon  the  written 
information  and  the  alleged  violator 
fully  and  accurately  informed  Customs 
of  all  relevant  facts.  It  is  the 
responsibility  of  the  particular  Customs 
official  to  determine  whether  an  error 
made  by  Customs  was  the  sole  cause  of 
the  violation.  If  a  party  is  not  satisfied 
with  a  decision  made  by  Customs  with 
regard  to  this  factor,  a  supplemental 
petition  may  be  filed  with  the  Fines, 
Penalties,  and  Forfeitures  Officer  under 
Part  171.  Finally,  Customs  does  not 
believe  that  examples  of  Customs  errors 
that  are  the  sole  cause  of  a  violation 
should  be  included  in  the  Appendix 
text  because  each  case  is  unique  and 
must  be  decided  on  its  particular  facts. 

Section  (F),  Paragraph  (4)(f) — Customs 
Knowledge 

Comment:  Two  comments  were 
received  on  proposed  paragraph  (4)(f)  of 
section  (F)  which  sets  forth,  as  a 
mitigating  factor  in  non-fraud  cases,  the 
fact  that  Customs  had  actual  knowledge 
of  a  violation  and  failed,  without 
justification,  to  inform  the  violator  so 
that  it  could  have  taken  earlier  remedial 
action.  One  commenter  requested 
clarification  on  whether  the  alleged 
violator  will  be  expected  to  demonstrate 
that  Customs  did  not  act  and,  if  so,  how 
the  violator  can  prove  that  fact.  The 
other  commenter  stated  that  specific 
guidelines  should  be  provided  regarding 
the  type  of  evidence  that  must  be 


produced  to  establish  that  Customs 
knew  of  the  violation  but  never 
informed  the  violator. 

Customs  response:  An  alleged  violator 
is  responsible  for  proving  by  a 
preponderance  of  the  evidence  that 
Customs  had  actual  knowledge  of  a 
violation  and  failed,  without 
justification,  to  inform  the  violator  so 
that  it  could  have  taken  eeirlier  remedial 
action.  However,  if  Customs  can  show 
that  it  was  justified  in  withholding  the 
information,  then  this  factor  will  not  be 
considered  in  mitigation  of  a  proposed 
or  assessed  penalty.  Because  each  case 
must  be  decided  on  its  own  unique 
facts.  Customs  does  not  believe  Uiat 
specific  examples  of  types  of  evidence 
should  be  included  here. 

Section  (G),  Paragraph  (1)— Drawback 
Compliance  Pro-am  Participants  In 
General 

Comment:  One  comment  was  received 
concerning  the  separate  treatment 
afforded  drawback  compliance  program 
participants  under  section  (G).  This 
commenter  argued  that  participants  in 
the  drawback  compliance  program 
should  be  subject  to  the  same  penalties 
(if  not  even  more  severe  penalties)  than 
persons  who  are  not  participants  in  the 
drawback  compliance  program.  The 
commenter  argued  that  exporters  that 
are  approved  for  participation  in  the 
drawback  compliance  program  should 
be  held  to  a  higher  standard  of 
compliance  with  the  drawback 
regulations  than  the  infrequent  exporter. 

Customs  response:  The  distinction 
between  participants  in  the  drawback 
compliance  program  and 
nonparticipants  for  purposes  of 
assessing  penalties  for  false  drawback 
claims  must  remain  in  the  guidelines 
because  it  reflects  the  terms  of  the 
statute  (19  U.S.C.  1593a(f))  which 
specifically  provides  both  for 
alternatives  to  penalties  and  for  a  lower 
penalty  level  when  a  party  has  been 
certified  as  a  participant  in  the 
drawback  compliance  program. 
Comment:  Four  commenters 
expressed  concern  that  the  subject  of 
remission  or  mitigation  of  a  monetary 
penalty  incurred  under  19  U.S.C.  1593a 
is  not  found  in  the  proposed  regulations 
themselves  but  rather  appears  only  in 
proposed  Appendix  D  to  Part  171.  The 
commenters'were  of  the  opinion  that  the 
status  of  the  Appendix  is  more  closely 
analogous  to  "guidelines"  and  does  not 
rise  to  the  level  of  a  regulation.  Three 
of  these  commenters  specifically 
suggested  that  the  first  sentence  of 
Appendix  D  to  Part  171,  or  a  slight 
variation  thereof,  should  be  added  to  the 
regulatory  text. 
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Customs  resp  onse:  The  commenters 
are  correct  that  i  distinction  can  be 
made  between  me  guidelines  in 
Appendix  D  to  Part  171  and  the 
regulatory  texts  in  Parts  162  and  171, 
because  the  guidelines  serve  primarily 
to  inform  the  gfflieral  public  regarding 
how  Customs  officers  will  carry  out 
their  statutory  mnctions  rather  than  to 
directly  controll  the  actions  of  the 
general  public.  However,  Customs  does 
not  agree  that  tlie  general  language 
concerning  rem  ission  or  mitigation  of  a 
penalty  under  19  U.S.C.  1593a  at  the 
beginning  of  Appendix  D  should  be 
added  to  the  reiulatory  text.  Customs 
has  included  similar  language  involving 
remission  or  mitigation  of  a  penalty  in 
Appendix  A  to  Part  171  (gmdelines  for 
disposition  of  violations  of  19  U.S.C. 
1497)  and  in  A]  »pendix  B  to  Part  171 
(revised  penalt '  guidelines  under  19 
U.S.C.  1592).  C  astoms  believes  that  it  is 
)  repeat  in  the  regiilatory 
>  is  already  clearly  and 


unnecessary  to 
text  that  which 


on  proposed  § 
sets  forth,  as  a 


adequately  stat  td  in  the  guidelines  and 
in  the  applicab  e  statute. 

C.  Part  191 

Section  191.19'  He)(l  )(ii)— Certification 
Removal  for  Nc  ncompliance 

Comment:  Owe  comment  was  received 
i:  91. 194(e)(l)(ii)  which 

I  jTOimd  for  removal  of  a 
participant  froi  i  the  drawback 
compliance  pr(  gram,  the  failure  to 
remain  in  comj  (liance  with  the  Customs 
laws  and  reguli  tions.  The  commenter 
requested  clari  ication  regarding  who 
within  Customs  is  empowered  to 
remove  a  program  participant  from  the 
drawback  compliance  program.  In 
addition,  the  clnunenter  asked  whether 
a  party  will  be  removed  from  the 
drawback  compliance  program  if  the 
party  notifies  Customs  of  a  violation 
through  a  prioij  disclosure. 

ponse:  The  initial 

\ove  a  program 
the  drawback 

will  be  made  by 

I  Customs  drawback 
office,  and  thai  decision  may  be 
appealed  to  the  Office  of  Trade 
Programs  at  Headquarters .  The  eight 
drawback  offices  are  located  in  Boston, 
MA;  New  York.  N.Y.;  Miami,  FL;  New 
Orleans,  LA;  Houston,  TX;  Long  Beach, 
CA;  Chicago,  IL;  and  San  Francisco,  CA. 
It  is  the  position  of  Customs  that  a  party 
will  not  automatically  be  removed  from 
the  drawback  qompliance  program  for 
disclosing  the  circumstances  of  a 
violation  by  m  sans  of  a  prior  disclosure. 
However,  it  ali  vays  remains  within  the 
discretion  of  C  ustoms  to  determine 
whether  the  ci  rcumstances  of  a 
particular  viol  ition  warrant  removal  of 


Customs  resjj 
decision  to  rer 
participant  fro^ 
compliance  pre 
the  appropriate 


a  party  from  the  drawback  compliance 
program. 

Section  191.1 94(e)(l  )(iv)— Certification 
Removal  for  Felony  or  Misdemeanor 

Comment:  One  conunent  was  received 
on  proposed  §  191.194(eKl)(iv) 
concerning  removal  of  a  participant 
from  the  drawback  compliance  program 
due  to  conviction  of  any  felony  or  where 
the  program  participant  has  committed 
acts  which  would  constitute  a 
misdemeanor  or  felony  involving  theft, 
smuggling,  or  any  theft-coimected 
crime.  The  commenter  requested  that 
the  regulation  state  which  Customs 
official  is  empowered  to  make  a 
determination  that  a  program 
participant  should  be  removed  vmder 
this  provision.  It  was  the  opinion  of  the 
commenter  that  the  language  of  this 
provision  is  vague  and  does  not  afford 
the  participant  any  due  process.  The 
commenter  suggested  either  deleting  the 
language  or  changing  the  language  of 
this  provision  to  read  as  follows:  "The 
program  participant  is  convicted  of  any 
felony  or  convicted  of  any  misdemeanor 
involving  theft,  smuggling,  or  any  theft- 
cormected  crime." 

Customs  response:  As  indicated  in  the 
previous  comment  response,  the 
appropriate  drawback  office  is  initially 
responsible  for  determining  whether  a 
participant  should  be  removed  from  the 
drawback  compliance  program,  but 
Customs  does  not  believe  that  it  is 
necessary  to  specify  this  in  the 
regulatory  text.  Customs  does  not 
believe  that  the  language  of  this 
provision  should  be  changed  as 
specifically  proposed  by  this 
commenter.  To  require  that  a  participant 
be  convicted  of  a  felony  or  any 
misdemeanor  involving  theft, 
smuggling,  or  any  theft-coimected  crime 
before  removal  from  the  drawback 
compliance  program  would  be 
inconsistent  with  sound  administrative 
practice,  particularly  in  cases  where 
there  is  an  impact  on  the  revenue. 

Section  191.194(e)(3)— Effect  of 
Removal 

Comment:  With  regard  to  proposed 
§  191.194(e)(3)  which  concerns  the 
effect  of  removal  of  certification  for 
participation  in  the  drawback 
compliance  program,  one  commenter 
asked  whether  removal  from  the 
drawback  compliance  program 
automatically  revokes  the  participant's 
other  drawback  privileges  (that  is, 
accelerated  payment  and  waiver  of  prior 
notice). 

Customs  response:  Pursuant  to 
§  191.195  of  the  Customs  Regulations 
(19  CFR  191.195),  a  party  may  make  a 
combined  application  for  certification  in 


the  drawback  compliance  program  and 
for  waiver  of  prior  notice  of  intent  to 
export  and/or  approval  of  accelerated 
payment  of  drawback.  The  basic 
purpose  behind  applying  for 
certification  for  participation  in  the 
drawback  compliance  program  is 
fundamentally  different  from  the 
purpose  served  by  applying  for  waiver 
of  prior  notice  of  intent  to  export  and/ 
or  approval  of  accelerated  payment  of 
drawback.  Accordingly,  a  party  who  is 
removed  from  the  drawback  compliance 
program  will  not  automatically  also  lose 
a  waiver  of  prior  notice  or  accelerated 
payment  of  drawback  privilege. 
However,  the  factual  basis  for  removal 
from  the  drawback  compliance  program 
could  also  form  the  basis  for  a  separate 
action  to  revoke  the  waiver  of  prior 
notice  or  accelerated  payment  privilege. 

Conwient:  One  comment  was  received 
on  that  portion  of  proposed 
§  191.194(e)(3)  that  provides  that  the 
removal  of  certification  shall  be 
effective  immediately  in  cases  of 
willfulness  on  the  part  of  the  program 
participant  or  when  required  by  public 
health,  interest,  or  safety.  The 
commenter  pointed  out  that  there  is  no 
definition  of  "willfulness"  in  Part  191 
nor  any  indication  of  what  party  will 
make  that  determination.  The 
commenter  also  suggested  removing  the 
language  in  this  provision  which  refers 
to  the  "public  health,  interest,  or 
safety." 

Customs  response:  Customs  believes 
that  the  language  in  question  should 
remain  unchanged.  As  stated  in  the 
background  portion  of  the  Notice  of 
Proposed  Rulemaking,  the  language  in 
question  was  taken  from  the  provisions 
of  the  Administrative  Procedxire  Act 
(see  5  U.S.C.  558(c)).  Customs  believes 
that  it  would  be  inappropriate  to 
attempt  to  define  in  these  regulations 
terms  that  are  of  such  general 
application  and  not  limited  to  drawback 
penalty  concepts.  Customs  is 
responsible  for  determining  whether  the 
particular  behavior  of  a  program 
participant  rises  to  the  level  of 
willfulness  and  whether  this  behavior 
warrants  removal  from  the  program. 

D.  Miscellaneous  Comments 

Comment:  One  commenter  noted  that 
there  is  no  reference  to  a  time  limitation 
for  the  issuance  of  penalties  or  the 
recovery  of  the  loss  of  revenue  in  the 
proposed  regulations.  The  commenter 
also  suggested  that  the  proposed 
regulations  be  amended  to  include  the 
context  of  19  U.S.C.  1621  which  covers 
the  time  period  in  which  Customs  may 
commence  a  suit  or  action  in  the  case 
of  an  alleged  violation  under  19  U.S.C. 
1592  or  1593a. 
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Customs  response:  Under  19  U.S.C. 
1621,  Customs  is  forever  barred  from 
recovering  a  penalty  under  19  U.S.C. 
1593a  unless  Customs  commences  an 
appropriate  suit  or  action  within  five 
years  from  the  date  of  discovery  of  the 
alleged  violation  if  the  violation 
resulted  from  fraud  or  within  five  years 
from  the  date  the  alleged  violation  was 
committed  if  the  violation  resulted  from 
negligence.  Customs  does  not  believe 
that  the  regulations  should  be  amended 
to  include  the  provisions  of  19  U.S.C. 
1621  because  that  statute  references  19 
U.S.C.  1593a  and  is  clear  and 
unambiguous.  There  is  no  reason  to 
repeat  those  statute  of  limitations 
provisions  in  the  regulations. 

Comment:  Three  commenters  noted 
that  in  the  Backgroimd  section  of  the 
Notice  of  Proposed  Rulemaking  there 
was  a  reference  to  an  "automated 
drawback  selectivity  program."  The 
commenters  stated  that  there  are 
differences  of  opinion  between  the  trade 
and  Customs  concerning  exactly  what 
selectivity  is  and  how  it  is  to  be 
determined  and  implemented.  For 
purposes  of  imiformity  and  certainty  of 
application,  the  commenters  requested 
that  the  term  "Drawback  Selectivity 
Program"  be  addressed  in  the 
regulations. 

Customs  response:  The  issue  of 
drawback  selectivity  as  it  relates  to 
penalties  for  false  drawback  claims  was 
addressed  in  T.D.  98-88  which  was 
published  in  the  Customs  Bulletin  on 
November  25,  1998  (32  Cust.  Bull.  47), 
pursuant  to  section  622(b)  of  the  Mod 
Act  as  discussed  above.  In  T.D.  98-88, 
Customs  gave  notice  to  the  public  that 
on  August  29,  1998,  Customs 
implemented,  on  a  nationwide 
operational  basis,  an  automated 
drawback  selectivity  program.  This 
criteria-based  selectivity  program 
automates  the  previously  manual,  labor- 
intensive  processing  of  drawback 
claims.  The  automated  drawback 
selectivity  program  is  significant 
because  it  will  result  in  more  efficient 
processing  of  drawback  data  and  will 
move  Customs  one  step  closer  to 
paperless  processing  of  drawback 
claims.  As  a  consequence  of 
implementation  of  the  drawback 
selectivity  program  and  publication  of 
T.D.  98-88,  any  person  who  files  a  false 
drawback  claim  on  and  after  November 
25,  1998,  will  become  potentially  liable 
for  a  monetary  penalty  imder  19  U.S.C. 
1593a.  However,  T.D.  98-88  further 
stated  that,  until  such  time  as  final 
regulations  implementing  the  provisions 
of  19  U.S.C.  1593a  are  in  effect.  Customs 
does  not  intend  to  issue  a  penalty  notice 
or  take  any  other  action  authorized  by 
19  U.S.C.  1593a.  With  regard  to  the 


question  of  how  selectivity  will  be 
implemented  by  Customs,  the  criteria 
used  in  the  cargo  selectivity  process  is 
based  upon  internal  Customs 
enforcement  policy  and  therefore  is  not 
an  appropriate  subject  for  this 
dociunent. 

Comment:  One  commenter  requested 
advice  regarding  the  effective  date  of  the 
final  rule. 

Customs  response:  The  regulatory 
changes  adopted  in  this  final  rule  are 
effective  on  the  date  set  forth  under  the 
Effective  Date  caption  in  the  preamble 
of  this  document,  and  that  date  is  the 
date  on  which  Customs  will  commence 
actions  authorized  by  19  U.S.C.  1593a 
(see  the  discussion  of  T.D.  98-88  in  the 
preceding  conunent  response). 

Comment:  One  commenter  requested 
examples  of  what  would  be  considered 
a  negligent  violation  and  a  fraudulent 
violation  for  purposes  of  assessing  a 
penalty  imder  19  U.S.C.  1593a. 

Customs  response:  In  general, 
fraudulent  and  negligent  violations  are 
determined  on  a  case-by-case  basis 
depending  upon  the  facts  of  the 
particular  case.  An  example  of  a 
negligent  violation  for  purposes  of  19 
U.S.C.  1593a  is  as  follows:  An  importer 
makes  a  claim  for  drawback  imder  19 
U.S.C.  1313(j)(2)  (substitution  unused 
merchandise  drawback)  for 
concentrated  orange  juice.  The  importer 
makes  no  effort  to  determine  if  the 
concentrated  orange  juice  which  is 
exported  is  commercially 
interchangeable  with  the  concentrated 
orange  juice  that  was  imported  as 
required  by  law  and,  in  fact,  the 
exported  and  imported  juices  are  not 
commercially  interchangeable. 

An  example  of  a  fraudulent  violation 
for  purposes  of  19  U.S.C.  1593a  is  as 
follows:  A  person  makes  a  false 
drawback  claim  asserting  that  certain 
drawback  eligible  merchandise  was 
exported  from  the  United  States.  In 
connection  with  this  claim,  the  claimant 
submits  fabricated  bills  of  lading  or 
other  documents  of  exportation.  In 
actuality,  the  claimant  knows  that  the 
merchandise  was  never  exported  from 
the  United  States. 

Comment:  With  reference  to  the  use  of 
the  term  "a  person"  in  the  proposed 
drawback  penalty  regulations,  one 
commenter  requested  clarification  on 
when  that  term  refers  to  a  drawback 
claimant,  a  drawback  broker  or  a 
drawback  consultant,  and  when  the 
term  refers  to  a  combination  of  these 
three  persons. 

Customs  response:  For  purposes  of 
drawback,  a  "person"  or  "party"  is 
considered  to  include  any  person  or 
company  who  is  involved  in  providing 
data  on  which  a  drawback  claim  may  be 


based  or  who  is  the  drawback  claimant. 
This  woidd  include  importers, 
intermediary  parties,  drawback 
claimants,  and  agents  such  as  drawback 
brokers  and  drawback  consultants. 
Therefore,  any  party  that  provides 
information  or  docimientation  to  one 
who  intends  to  file  a  drawback  claim 
may  be  subject  to  the  drawback  penalty 
provisions. 

Comment:  One  commenter  believed 
that  a  minimum  penalty  amoimt  of  $100 
should  be  established  for  all  willful  and 
negligent  violations  under  19  U.S.C. 
1593a  in  order  for  the  amount  of  the 
penalty  to  have  any  real  deterrent  effect 
and  in  order  to  be  more  cost-effective. 

Customs  response:  Rather  than  setting 
forth  specific  penalty  amounts,  the 
drawback  statute  provides  for  the 
assessment  of  monetary  penalties  in 
amounts  not  to  exceed  a  specific 
percentage  of  the  actual  or  potential  loss 
of  revenue,  with  the  applicable 
percentage  depending  on  the  level  of 
culpability,  whether  there  have  been 
prior  violations  involving  the  same 
issue,  and  whether  the  violator  is  a 
participant  in  the  drawback  compliance 
program.  The  guidelines  for  mitigation 
of  a  drawback  penalty  are  general  in 
nature  and  are  intended  to  give  Customs 
discretion  in  granting  relief  bom  a 
penalty  below  the  statutory  maximum 
amoiuit  in  those  cases  where  Customs 
deems  that  it  is  appropriate.  Those 
guidelines  were  modeled  on  the  19 
U.S.C.  1592  mitigation  guidelines,  and 
since  the  19  U.S.C.  1592  mitigation 
guidelines  do  not  provide  for  a 
minimum  penalty  amoimt  for  fraud, 
gross  negligence  or  negligence  cases,  a 
minimum  penalty  amount  was  not 
included  in  the  mitigation  guidelines  for 
19  U.S.C.  1593a  purposes.  Customs 
would  prefer  to  be  able  to  automate  non- 
serious  penalties  (penalties  less  than 
$1,000)  by  simply  issuing  a  bill  to  the 
violator,  so  that  the  imposition  and 
collection  of  a  small  penalty  amount 
would  be  more  cost-effective,  but 
Customs  does  not  have  authority  to  take 
such  action  under  the  current  statutory 
framework. 

Conclusion 

Accordingly,  based  on  the  comments 
received  and  the  analysis  of  those 
comments  as  set  forth  above,  and  after 
further  review  of  this  matter.  Customs 
believes  that  the  proposed  regulatory 
amendments  should  be  adopted  as  a 
final  rule  with  certain  changes  thereto 
as  discussed  above  and  as  set  forth 
below.  In  addition,  a  number  of  minor 
changes  have  been  made  in  the 
regulatory  texts  to  conform  to  statutory 
language  and  to  reflect  plain  language 
principles. 
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(1)  Actual  loss  of  revenue.  When  used 
in  §§  162.73a,  162.74,  162.77a  and 
162.79b,  the  term  "actual  loss  of 
revenue"  means  the  amount  of 
drawback  (see  §  191. 2(i)  of  this  chapter) 
that  is  claimed  and  has  been  paid  to  the 
claimant  and  to  which  the  claimant  is 
not  entitled. 

(2)  Potential  loss  of  revenue.  When 
used  in  §  162.77a,  the  term  "potential 
loss  of  revenue"  means  the  amount  of 
drawback  (see  §  191. 2(i)  of  this  chapter) 
that  is  claimed  and  has  not  been  paid  to 
the  claimant  and  to  which  the  claimant 
is  not  entitled. 

(c)  Repetitive  violation.  When  used  in 
§  162.73a  to  describe  a  violation, 
"repetitive"  has  reference  to  a  violation 
by  a  person  that  involves  the  same  issue 
as  a  prior  violation  by  that  person. 
***** 

3.  A  new  §  162.73a  is  added  to  read 
as  follows: 

S 1 62.73a    Penalties  under  section  593A, 
Tariff  Act  of  1930,  as  amended. 

(a)  Maximum  penalty  without  prior 
disclosure  for  a  drawback  compliance 
program  nonparticipant.  If  the  person 
concerned  has  not  made  a  prior 
disclosure  as  provided  in  §  162.74  and 
has  not  been  certified  as  a  participant  in 
the  drawback  compliance  program 
imder  part  191  of  this  chapter,  the 
monetary  penalty  under  section  593A, 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1593a),  cannot  exceed: 

(1)  For  fraudulent  violations,  three 
times  the  loss  of  revenue;  and 

(2)  For  negligent  violations, 

(i)  20  percent  of  the  loss  of  revenue 
for  the  first  violation, 

(ii)  50  percent  of  the  loss  of  revenue 
for  the  first  repetitive  violation,  or 

(iii)  One  times  the  loss  of  revenue  for 
the  second  and  each  subsequent 
repetitive  violation. 

(b)  Maximum  penalty  without  prior 
disclosure  for  a  drawback  compliance 
program  participant — (1)  General.  If  the 
person  concerned  has  not  made  a  prior 
disclosure  as  provided  in  §  162.74  and 
has  been  certified  as  a  participant  in, 
and  is  generally  in  compliance  with  the 
procedures  and  requirements  of,  the 
drawback  compliance  program  provided 
for  in  part  191  of  this  chapter,  the 
monetary  penalty  or  other  sanction 
under  section  593A,  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1593a),  cannot 
exceed: 

(i)  For  fraudulent  violations,  three 
times  the  loss  of  revenue;  and 
(ii)  For  negligent  violations, 
(A)  Issuance  of  a  written  notice  of  a 
violation  (warning  letter)  for  the  first 
violation  and  for  any  other  violation 
that  is  not  repetitive  or  that  is  repetitive 
but  does  not  occur  within  three  years 


from  the  date  of  the  violation  of  which 
it  is  repetitive, 

(B)  20  percent  of  the  loss  of  revenue 
for  the  first  repetitive  violation  that 
occurs  within  three  years  from  the  date 
of  the  violation  of  which  it  is  repetitive, 

(C)  50  percent  of  the  loss  of  revenue 
for  the  second  repetitive  violation  that 
occurs  within  three  years  from  the  date 
of  the  first  of  two  violations  of  which  it 
is  repetitive,  or 

(D)  One  times  the  loss  of  revenue  for 
the  third  and  each  subsequent  repetitive 
violation  that  occm^s  within  three  years 
from  the  date  of  the  first  of  three  or 
more  violations  of  which  it  is  repetitive. 

(2)  Notice  of  violation  and  required 
response  to  notice — (i)  The  notice 
issued  by  Customs  imder  paragraph 
(b)(l)(ii)(A)  of  this  section  will: 

(A)  State  that  the  person  concerned 
has  violated  section  593A; 

(B)  Explain  the  nature  of  the  violation; 
and 

(C)  Warn  the  person  concerned  that 
future  violations  of  section  593A  may 
result  in  the  imposition  of  monetary 
penalties.  The  notice  will  also  warn  the 
person  concerned  that  repetitive 
violations  may  result  in  removal  of 
certification  under  the  drawback 
compliance  program  provided  for  in 
part  191  of  this  chapter  imtil  the  person 
takes  corrective  action  that  is 
satisfactory  to  Customs. 

(ii)  Witmn  30  days  from  the  date  of 
mailing  of  the  notice  issued  under 
paragraph  {b)(l)(ii)(A)  of  this  section: 

(A)  The  person  concerned  must  notify 
Customs  in  writing  of  the  steps  that 
have  been  taken  to  prevent  a  recmrence 
of  the  violation;  or 

(B)  If  the  person  concerned  believes 
that  no  violation  took  place,  he  may 
advise  Customs  in  writing  of  the  basis 
for  that  position.  If  Customs  agrees  on 
further  review  that  no  violation  in  fact 
took  place.  Customs  will  in  writing 
advise  the  person  concerned  and 
rescind  the  notice  of  violation.  If  on 
further  review  Customs  remains  of  the 
opinion  that  the  violation  took  place  as 
alleged  in  the  notice  of  violation. 
Customs  will  issue  a  written  affirmation 
of  the  notice  of  violation  advising  the 
person  concerned  that  the  notice 
requirement  of  paragraph  (b){2)(ii)(A)  of 
this  section  remains  applicable  and 
must  be  complied  with  either  within  the 
remainder  of  the  prescribed  30-day 
period  or  within  15  days  after  issuance 
of  the  written  affirmation,  whichever 
period  is  longer. 

(c)  Maximum  penalty  with  prior 
disclosure.  If  the  person  concerned  has 
made  a  prior  disclosure  as  provided  in 
§  162.74,  whether  or  not  such  person 
has  been  certified  as  a  participant  in  the 
drawback  compliance  program  under 
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part  191  of  this  chapter,  the  monetary 
penalty  under  section  593A,  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1593a), 
cannot  exceed: 

(1)  For  fraudulent  violations,  one 
times  the  loss  of  revenue;  and 

(2)  For  negligent  violations,  an 
amoimt  equal  to  the  interest  accruing  on 
the  actual  loss  of  revenue  during  the. 
period  from  the  date  of  overpayment  of 
the  claim  to  the  date  on  which  the 
person  concerned  tenders  the  amount  of 
the  overpayment  based  on  the 
prevailing  rate  of  interest  under  26 
U.S.C.  6621. 

4.  In  §162.74: 

a.  In  paragraph  (a)(1),  the  first 
sentence  is  amended  by  adding  after 
"fees"  the  words  "or  actual  loss  of 
revenue"; 

b.  In  paragraph  (c),  the  heading  and 
the  first,  second,  eleventh,  and  twenlfth 
sentences  are  amended  by  adding  after 
"and  fees"  the  words  "or  actual  loss  of 
revenue";  and 

c.  Also  in  paragraph  (c),  the  foiulh, 
seventh,  and  ninth  sentences  are 
amended  by  removing  the  words  "or 
fees"  wherever  they  appear  and  adding, 
in  their  place,  the  words  "and  fees  or 
actual  loss  of  revenue". 

5.  A  new  §  162.77a  is  added  to  read 
as  follows: 

§  162.77a    Prepenalty  notice  for  violation  of 
section  593 A,  Tariff  Act  of  1930,  as 
amended. 

(a)  When  required.  If  the  appropriate 
Customs  field  officer  has  reasonable 
cause  to  believe  that  a  violation  of 
section  593A,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1593a)  has 
occurred,  and  determines  that  further 
proceedings  are  warranted,  the  officer 
will  issue  to  the  person  concerned  a 
notice  of  intent  to  issue  a  claim  for  a 
monetary  penalty. 

(b)  Contents — (1)  Facts  of  violation. 
The  prepenalty  notice  will: 

(i)  Identify  the  drawback  cledm; 

(ii)  Set  forth  the  details  relating  to  the 
seeking,  inducing,  or  affecting,  or  the 
attempted  seeking,  inducing,  or 
affecting,  or  the  aiding  or  procuring  of, 
the  drawback  claim; 

(iii)  Specify  all  laws  and  regulations 
allegedly  violated; 

(iv)  Disclose  till  the  material  facts 
which  establish  the  alleged  violation; 

(v)  State  whether  the  alleged  violation 
occiured  as  a  result  of  fraud  or 
negligence;  and 

(vi)  State  the  estimated  actual  or 
potential  loss  of  revenue  due  to  the 
drawback  claim  and,  taking  into  account 
all  circiunstances,  the  amoxmt  of  the 
proposed  monetary  penalty. 

(2)  Right  to  make  presentations.  The 
prepenalty  notice  also  will  inform  the 


person  of  his  right  to  make  an  oral  and 
a  written  presentation  within  30  days  of 
mailing  of  the  notice  (or  such  shorter 
period  as  may  be  prescribed  under 
§  162.78)  as  to  why  a  claim  for  a 
monetary  penalty  should  not  be  issued 
or,  if  issued,  why  it  should  be  in  a  lesser 
amount  than  proposed. 

(c)  Exceptions.  A  prepenalty  notic"^ 
will  not  be  issued  for  a  violation  of  19 
U.S.C.  1593a  if  the  amount  of  the 
proposed  monetary  penalty  is  $1,000  or 
less. 

(d)  Prior  approval.  If  an  alleged 
violadon  of  19  U.S.C.  1593a  occurred  as 
a  result  of  fraud,  a  prepenalty  notice 
will  not  be  issued  without  prior 
approval  by  Customs  Headquarters. 

6.  Section  162.79a  is  amended  by 
removing  the  references  "§  162.76(b)(1) 
or  §  162.77(b)(1)"  and  adding,  in  their 
place,  "§  162.76(b)(1),  §  162.77(b)(1)  or 
§162.77a(b)(l)  and  (b)(2)". 

7.  Section  162.79b  is  revised  to  read 
as  follows: 

§  1 62.79b    Recovery  of  actua  I  loss  of 
duties,  taxes  and  fees  or  actual  loss  of 
revenue. 

Whether  or  not  a  monetary 'penalty  is 
assessed  under  this  subpart,  the 
appropriate  Customs  field  officer  will 
require  the  deposit  of  any  actual  loss  of 
duties,  taxes  and  fees  resulting  from  a 
violation  of  section  592,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1592)  or 
any  actual  loss  of  revenue  resulting  from 
a  violation  of  section  593A,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1593a),  - 
notwithstanding  that  the  liquidation  of 
the  entry  to  which  the  loss  is 
attributable  has  become  final.  If  a  person 
is  liable  for  the  payment  of  actual  loss 
of  duties,  taxes  and  fees  or  actual  loss 
of  revenue  in  any  case  in  which  a 
monetary  penalty  is  not  assessed  or  a 
written  notification  of  claim  of 
monetary  penalty  is  not  issued,  the  port 
director  will  issue  a  written  notice  to 
the  person  of  the  liability  for  the  actual 
loss  of  duties,  taxes  and  fees  or  actual 
loss  of  revenue.  The  notice  will  identify 
the  merchandise  and  entries  involved, 
state  the  loss  of  duties,  taxes  and  fees  or 
loss  of  revenue  and  how  it  was 
calculated,  and  require  the  person  to 
deposit  or  arrange  for  payment  of  the 
duties,  taxes  and  fees  or  revenue  within 
30  days  from  the  date  of  the  notice.  Any 
determination  of  actual  loss  of  duties, 
taxes  and  fees  or  actual  loss  of  revenue 
under  this  section  is  subject  to  review 
upon  written  application  to  the 
Commissioner  of  Customs. 


PART  171— FINES,  PENALTIES,  AND 
FORFEITURES 

1.  The  authority  citation  for  part  171 
is  revised  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66. 1592. 1593a.  1618, 
1624.  *    *    * 

2.  Section  171.31a  is  revised  to  read 
as  follows: 

§171 .31  a    Written  decisions. 

If  a  petition  for  relief  relates  to  a 
violation  of  section  592.  593 A  or  641, 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1592,  19  U.S.C.  1593a  or  19 
U.S.C.  1641),  the  petitioner  will  be 
provided  with  a  written  statement 
setting  forth  the  decision  on  the  matter 
and  the  findings  of  fact  and  conclusions 
of  law  upon  which  the  decision  is 
based. 

3.  Part  171  is  amended  by  adding  a 
new  Appendix  D  to  read  as  follows: 

Appendix  D  to  Part  171 — Guidelines  for 
the  Imposition  and  Mitigation  of  ' 
Penalties  for  Violations  of  19  U.S.C. 
1593A 

A  monetary  penalty  incurred  under  section 
593A,  Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1593a;  hereinafter  referred  to  as 
section  593A).  may  be  remitted  or  mitigated 
under  section  618.  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1618;  hereinafter 
referred  to  as  section  618),  if  it  is  determined 
that  there  exist  such  mitigating 
circumstances  as  to  justify  remission  or 
mitigation.  The  guideUnes  below  will  be 
used  by  Customs  in  arriving  at  a  just  and 
reasonable  assessment  and  disposition  of 
liabilities  arising  under  section  593A  within 
the  stated  limitations.  It  is  intended  that 
these  guidelines  will  be  applied  by  Customs 
officers  in  prepenalty  proceedings,  in 
determining  the  monetary  penalty  assessed 
in  the  penalty  notice,  and  in  arriving  at  a 
final  jenalty  disposition.  The  assessed  or 
mitigated  penalty  amount  set  forth  in 
Custqms  administrative  disposition 
determined  in  accordance  with  these 
guidelines  does  not  limit  the  penalty  amount 
which  the  Government  may  seek  in  bringing 
a  civil  enforcement  action  pursuant  to  19 
U.S.C.  1593a(i). 

(A)  Violations  of  Section  593 A 

A  violation  of  section  593A  occurs  when 
a  person,  through  fraud  or  negligence,  seeks, 
induces,  or  affects,  or  attempts  to  seek, 
induce,  or  affect,  the  payment  or  credit  to 
that  person  or  others  of  any  drawback  claim 
by  means  of  any  document,  written  or  oral 
statement,  or  electronically  transmitted  data 
or  information,  or  act  which  is  material  and 
false,  or  any  omission  which  is  material,  or 
aids  or  abets  any  other  person  in  the 
foregoing  violation.  Thece  is  no  violation  if 
the  falsity  is  due  solely  to  clerical  error  or 
mistake  of  fact  unless  the  error  or  mistake  is 
part  of  a  pattern  of  negligent  conduct.  Also, 
the  mere  nonintentional  repetition  by  an 
electronic  system  of  an  initial  clerical  error 
will  not  constitute  a  pattern  of  negligent 
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conclusion  of  any  proceeding  under  section 
618,  Customs  will  provide  to  the  person 
concerned  a  written  statement  which  sets 
forth  the  final  determination  and  the  findings 
of  fact  and  conclusions  of  law  on  which  such 
determination  is  based. 

(D)  Maximum  Penalties 

(1)  Fraud.  In  the  case  of  a  fi^udulent 
violation  of  section  593A,  the  monetary 
penalty  will  be  in  an  amount  not  to  exceed 
3  times  the  actual  or  potential  loss  of 
revenue. 

(2)  Negligence. 

(a)  In  General.  In  the  case  of  a  negligent 
violation  of  section  593A,  the  monetary 
penalty  will  be  in  an  amount  not  to  exceed 
20  percent  of  the  actual  or  potential  loss  of 
revenue  for  the  first  violation. 

(b)  Repetitive  Violations.  For  the  first 
negligent  violation  that  is  repetitive  (i.e., 
involves  the  same  issue  and  the  same 
violator),  the  penalty  will  be  in  an  amount 
not  to  exceed  50  percent  of  the  actual  or 
potential  loss  of  revenue.  The  penalty  for  a 
second  and  each  subsequent  repetitive 
negligent  violation  will  be  in  an  amount  not 
to  exceed  the  actual  or  potential  loss  of 
revenue. 

(3)  Prior  Disclosure. 

(a)  In  General.  Subject  to  paragraph 
(D)(3)(b),  if  the  person  concerned  discloses 
the  circumstances  of  a  violation  of  section 
593  A  before,  or  without  knowledge  of  the 
conmiencement  of,  a  formal  investigation  of 
such  violation,  the  monetary  penalty 
assessed  under  this  Appendix  will  not 
exceed: 

(i)  In  the  case  of  fr^ud,  an  amount  equal 
to  the  actual  or  potential  revenue  of  which 
the  United  States  is  or  may  be  deprived  as 
a  result  of  overpayment  of  the  claim;  or 

(ii)  If  the  violation  resulted  from 
negligence,  an  amount  equal  to  the  interest 
computed  on  the  basis  of  the  prevailing  rate 
of  interest  applied  under  26  U.S.C.  6621  on 
the  amount  of  actual  revenue  of  which  the 
United  States  is  or  may  be  deprived  during 
the  period  that  begins  on  the  date  of 
overpayment  of  the  claim  and  ends  on  the 
date  on  which  the  person  concerned  tenders 
the  amount  of  the  overpayment. 

(b)  Condition  Affecting  Penalty 
Limitations.  The  limitations  in  paragraph 
(D)(3)(a)  on  the  amount  of  the  monetary 
penalty  to  be  assessed  apply  only  if  the 
person  concerned  tenders  the  amount  of  the 
overpayment  made  on  the  claim  either  at  the 
time  of  the  disclosure  or  within  30  days  (or 
such  longer  period  as  Customs  may  provide) 
from  the  date  of  notice  by  Customs  of  its 
calculation  of  the  amount  of  overpayment. 

(c)  Burden  of  Proof.  The  person  asserting 
lack  of  knowledge  of  the  commencement  of 

a  formal  investigation  has  the  burden  of  proof 
in  establishing  such  lack  of  knowledge. 

(d)  Commencement  of  Investigation.  For 
purposes  of  this  Appendix,  a  formal 
investigation  of  a  violation  is  considered  to 
be  commenced  with  regard  to  the  disclosing 
party,  and  with  regard  to  the  disclosed 
information,  on  the  date  recorded  in  writing 
by  Customs  as  the  date  on  which  facts  and 
circumstances  were  discovered  which  caused 
Customs  to  believe  that  a  possibility  of  a 
violation  of  section  593A  existed. 


(e)  Exclusivity.  Penalty  claims  under 
section  D  will  be  the  exclusive  civil  remedy 
for  any  drawback-related  violation  of  section 
593A. 

(E)  Deprivation  of  Lawful  Revenue 

Notwithstanding  section  514,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1514),  if  the 
United  States  has  been  deprived  of  lawful 
duties  and  taxes  resulting  from  a  violation  of 
section  593A,  Customs  will  require  that  such 
duties  and  taxes  be  restored  whether  or  not 
a  monetary  penalty  is  assessed. 

(F)  Final  Disposition  of  Penalty  Cases  When 
the  Drawback  Claimant  Is  Not  a  Certified 
Participant  in  the  Drawback  Compliance 
Program 

(1)  In  General.  Customs  will  consider  all 
information  in  the  petition  and  all  available 
evidence,  taking  into  account  any  mitigating, 
aggravating,  and  extraordinary  factors,  in 
determining  the  final  assessed  penalty.  All 
factors  considered  should  be  stated  in  the 
decision. 

(2)  Penalty  Disposition  When  There  Has 
Been  No  Prior  Disclosure. 

(a)  Nonrepetitive  Negligent  Violation.  The 
final  penalty  disposition  will  be  in  an 
amount  ranging  from  a  minimum  of  10 
percent  of  the  actual  or  potential  loss  of 
revenue  to  a  maximum  of  20  percent  of  the 
actual  or  potential  loss  of  revenue. 

(b)  Repetitive  Negligent  Violation. 

(i)  First  Repetitive  Negligent  Violation.  The 
final  penalty  disposition  will  be  in  an 
amount  ranging  from  a  minimum  of  25 
percent  of  the  actual  or  potential  loss  of 
revenue  to  a  maximum  of  50  percent  of  the 
actual  or  potential  loss  of  revenue. 

(ii)  Second  and  Each  Subsequent 
Repetitive  Negligent  Violation.  The  final 
penalty  disposition  will  be  in  an  amount 
ranging  from  a  minimum  of  50  percent  of  the 
actual  or  potential  loss  of  revenue  to  a 
maximum  of  100  percent  of  the  actual  or 
potential  loss  of  revenue. 

(c)  Fraudulent  Violation.  The  final  penalty 
disposition  will  be  in  an  amoimt  ranging 
from  a  minimum  of  1.5  times  the  actual  or 
potential  loss  of  revenue  to  a  maximum  of  3 
times  the  actual  or  potential  loss  of  revenue. 

(3)  Penalty  Disposition  When  There  Has 
Been  a  Prior  Disclosure. 

(a)  Negligent  Violation.  The  final  penalty 
disposition  will  be  in  an  amount  equal  to  the 
interest  determined  in  accordance  with 
paragraph  (D)(3)(a)(ii). 

(b)  Fraudulent  Violation.  The  final  penalty 
disposition  will  be  in  an  amount  equal  to  100 
percent  of  the  actual  or  potential  loss  of 
revenue. 

(4)  Mitigating  Factors.  The  following 
factors  will  be  considered  in  mitigation  of  the 
proposed  or  assessed  penalty  claim  or  final 
penalty  amount,  provided  that  the  case 
record  sufficiently  establishes  their  existence. 
The  list  is  not  exclusive. 

(a)  Contributory  Customs  Error.  This  factor 
includes  misleading  or  erroneous  advice 
given  by  a  Customs  official  in  writing  to  the 
alleged  violator,  but  this  factor  may  be 
applied  in  such  a  case  only  if  it  appears  that 
the  alleged  violator  reasonably  relied  upon 
the  written  information  and  the  alleged 
violator  fully  and  accurately  informed 
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Customs  of  all  relevant  facts.  The  concept  of 
comparative  negligence  may  be  utilized  in 
determining  the  weight  to  be  assigned  to  this 
factor.  If  the  Customs  error  contributed  to  the 
violation,  but  the  alleged  violator  is  also 
culpable,  the  Customs  error  is  to  be 
considered  as  a  mitigating  factor.  If  it  is 
determined  that  the  Customs  error  was  the 
sole  cause  of  the  violation,  the  proposed  or 
assessed  penalty  is  to  be  cancelled. 

fb)  Cooperation  With  the  Investigation.  To 
obtain  the  benefits  of  this  factor,  the  alleged 
violator  must  exhibit  cooperation  beyond 
that  expected  from  a  person  under 
investigation  for  a  Customs  violation.  An 
example  of  the  cooperation  contemplated 
includes  assisting  Customs  officers  to  an 
unusual  degree  in  auditing  the  books  and 
records  of  the  alleged  violator  (e.g.,  incurring 
extraordinary  expenses  in  providing 
computer  runs  solely  for  submission  to 
Customs  to  assist  the  agency  in  cases 
involving  an  unusually  large  number  of 
entries  and/or  complex  issues).  Another 
example  consists  of  assisting  Customs  in 
obtaining  additional  information  relating  to 
the  subject  violation  or  other  violations. 
Merely  providing  the  books  and  records  of 
the  alleged  violator  may  not  be  considered 
cooperation  justifying  mitigation  inasmuch 
as  Customs  has  the  right  to  examine  an 
importer's  books  and  records  pursuant  to  19 
U.S.C.  1508-1509. 

(c)  Immediate  Remedial  Action.  This  factor 
includes  the  payment  of  the  actual  loss  of 
revenue  prior  to  the  issuance  of  a  penalty 
notice  and  within  30  days  after  Customs 
notifies  the  alleged  violator  of  the  actual  loss 
of  revenue  attributable  to  the  violation.  In 
appropriate  cases,  where  the  alleged  violator 
provides  evidence  that,  immediately  after 
learning  of  the  violation,  substantial  remedial 
action  was  taken  to  correct  organizational  or 
procedural  defects,  immediate  remedial 
action  may  be  granted  as  a  mitigating  factor. 
Customs  encourages  immediate  remedial 
action  to  ensure  against  future  incidents  of 
non-compliance. 

(d)  Prior  Good  Record.  Prior  good  record  is 
a  factor  only  if  the  alleged  violator  is  able  to 
demonstrate  a  consistent  pattern  of  filing 
drawback  claims  without  violation  of  section 
593A,  or  any  other  statute  prohibiting  the 
making  or  filing  of  a  false  statement  or 
document  in  connection  with  a  drawback 
claim.  This  factor  will  not  be  considered  in 
alleged  fraudulent  violations  of  section  593A. 

(e)  Inability  to  Pay  the  Customs  Penalty. 
The  party  claiming  the  existence  of  this 
factor  must  present  documentary  evidence  in 
support  thereof,  including  copies  of  income 
tax  returns  for  the  previous  3  years  and  an 
audited  financial  statement  for  the  most 
recent  fiscal  quarter.  In  certain  cases. 
Customs  may  waive  the  production  of  an 
audited  financial  statement  or  may  request 
alternative  or  additional  financial  data  in 
order  to  facilitate  an  analysis  of  a  claim  of 
inability  to  pay  (e.g.,  examination  of  the 
financial  records  of  a  foreign  entity  related  to 
the  U.S.  company  claiming  inability  to  pay). 
In  addition,  the  alleged  violator  must  present 
information  reflecting  ownership  and  related 
domestic  and  foreign  parties  and  must 
provide  information  reflecting  its  current 
financial  condition,  -including  books  and 


records  of  account,  bank  statements,  other  tax 
records  (for  example,  sales  tax  returns)  and 
a  list  of  assets  with  current  values;  if  the 
alleged  violator  is  a  closely  held  corporation, 
similar  current  fin£mcial  information  must  be 
provided  on  the  shareholders,  wherever  they 
are  located. 

(f)  Customs  Knowledge.  This  factor  may  be 
used  in  non-fraud  cases  (which  also  are  not 
the  subject  of  a  criminal  investigation)  if  it 
is  determined  that  Customs  had  actual 
knowledge  of  a  violation  and  failed,  without 
justification,  to  inform  the  violator  so  that  it 
could  have  taken  earlier  remedial  action. 
This  factor  is  not  applicable  when  a 
substantial  delay  in  the  investigation  is 
attributable  to  the  alleged  violator. 

(5)  Aggravating  Factors.  Certain  factors 
may  be  determined  to  be  aggravating  factors 
in  calculating  the  amount  of  the  proposed  or 
assessed  penalty  claim  or  the  amount  of  the 
final  administrative  penalty.  The  presence  of 
one  or  more  aggravating  factors  may  not  be 
used  to  raise  the  level  of  culpability 
attributable  to  the  alleged  violations,  but  may 
be  used  to  offset  the  presence  of  mitigating 
factors.  The  following  factors  will  be 
considered  "aggravating  factors",  provided 
that  the  case  record  sufficiently  establishes 
their  existence.  The  list  is  not  exclusive. 

(a)  Obstructing  an  investigation  or  audit. 

(b)  Withholding  evidence. 

(c)  Providing  misleading  information 
concerning  the  violation. 

(d)  Prior  substantive  violations  of  section 
593A  for  which  a  final  administrative  finding 
of  culpability  has  been  made. 

(e)  Failure  to  comply  with  a  Customs 
summons  or  lawful  demand  for  records. 

(G)  Drawback  Compliance  Program 
Participants 

(1)  In  General.  Special  alternative 
procedures  and  penalty  assessment  standards 
apply  in  the  case' of  negligent  violations  of 
section  593A  conmiitted  by  persons  who  are 
certified  as  participants  in  the  Customs 
drawback  compliance  program  and  who  are  ' 
generally  in  compliance  with  the  procedures 
and  requirements  of  that  program.  Provisions 
regarding  the  operation  of  the  drawback 
compliance  program  are  set  forth  in  part  191 
of  the  Customs  Regulations  (19  CFR  part  . 
191). 

(2)  Alternatives  to  Penalties.  When  a 
participant  described  in  paragraph  (G)(1) 
commits  a  violation  of  section  593A,  in  the 
absence  of  fraud  or  repeated  violations  and 
in  lieu  of  a  monetary  penalty.  Customs  will 
issue  a  written  notice  of  the  violation 
(warning  letter). 

(a)  Contents  of  Notice.  The  notice  will: 
(i)  State  that  the  person  has  violated 

section  593A; 
(ii)  Explain  the  nature  of  the  violation;  and 
(iii)  Warn  the  person  that  future  violations 
of  section  593  A  may  result  in  the  imposition 
of  monetary  penalties  and  that  repetitive 
violations  may  result  in  removal  of 
certification  under  the  drawback  compliance 
program  until  the  person  takes  corrective 
action  that  is  satisfactory  to  Customs. 

(b)  Response  to  Notice.  Within  30  days 
from  the  date  of  maifing  of  the  written  notice, 
the  person  must  notify  Customs  in  writing  of 
the  steps  that  have  been  taken  to  prevent  a 


recurrence  of  the  violation  unless  the  person 
establishes  to  the  satisfactic^  of  Customs  that 
no  violation  took  place  (see  §  162.73a(b)(2)(ii) 
of  the  Customs  Regulations,  19  CFR 
162.73a(b)(2)(ii)).  If  the  person  fails  to 
provide  the  required  notification  in  a  timely 
manner,  any  penalty  assessed  for  a  repetitive 
violation  under  paragraph  (G)(3)  will  not  be 
subject  to  mitigation  under  this  Appendix. 

(3)  Repetitive  Violations. 

(a)  In  General.  A  person  who  has  been 
issued  a  written  notice  under  paragraph 
(G)(2)  and  who  subsequently  commits  a 
negligent  violation  that  is  repetitive  (i.e., 
involves  the  same  issue),  and  any  other 
person  who  is  a  participant  described  in 
paragraph  (G)(1)  and  who  commits  a 
repetitive  negligent  violation,  is  subject  to 
one  of  the  following  monetary  p>enalties: 

(i)  An  amount  not  to  exceed  20  percent  of 
the  loss  of  revenue  for  the  first  repetitive 
violation  that  occurs  within  three  years  from 
the  date  of  the  violation  of  which  it  is 
repetitive; 

(ii)  An  amount  not  to  exceed  50  percent  of 
the  loss  of  revenue  for  the  second  repetitive 
violation  that  occurs  within  three  years  from 
the  date  of  the  first  of  two  violations  of  which 
it  is  repetitive  ;  and 

(iii)  An  amouunt  not  to  exceed  100  percent 
of  the  loss  of  revenue  for  the  third  and  each 
subsequent  repetitive  violation  that  occurs 
within  three  years  from  the  date  of  the  first 
of  three  or  more  violations  of  which  it  is 
repetitive. 

fb)  Repetitive  Violations  Outside  3-Year 
Period.  If  a  participant  described  in 
paragraph  (G)(1)  commits  a  negligent 
violation  that  is  repetitive  but  that  did  not 
occur  within  3  years  of  the  violation  of  which 
it  is  repetitive,  the  new  violation  will  be 
treated  as  a  first  violation  for  which  a  written 
notice  will  be  issued  in  accordance  with 
paragraph  (G)(2),  and  each  repetitive 
violation  subsequent  to  that  violation  that 
occurs  within  any  3-year  period  described  in 
paragraph  (G)(3)(a)  will  result  in  the 
assessment  of  the  applicable  monetary 
penalty  prescribed  in  that  paragraph. 

(4)  Final  Penalty  Disposition  When  There 
Has  Been  No  Prior  Disclosure. 

(a)  In  General.  Customs  will  consider  all 
information  in  the  petition  and  all  available 
evidence,  taking  into  account  any  mitigating 
factors  (see  paragraph  (F)(4)),  aggravating 
factors  (see  paragraph  (F)(5)),  and 
extraordinary  factors  in  determining  the  final 
assessed  penalty.  All  factors  considered 
should  be  stated  in  the  decision. 

(b)  First  Repetitive  Negligent  Violation 
Within  3  Years  of  Violation  Handled  Under 
Paragraph  (G)(2).  The  final  penalty 
disposition  will  be  In  an  amount  ranging 
fix)m  a  minimum  of  10  percent  of  the  loss  of 
revenue  to  a  maximum  of  20  percent  of  the 
loss  of  revenue. 

(c)  Second  Repetitive  Negligent  Violation 
Within  3  Years  of  Violation  Handled  Under 
Paragraph  (G)(2)  or  (G)(3).  The  final  penalty 
disposition  will  be  in  an  amount  ranging 
from  a  minimum  of  25  percent  of  the  loss  of 
revenue  to  a  maximum  of  50  percent  of  the 
loss  of  revenue. 

(d)  Third  and  Each  Subsequent  Repetitive 
Negligent  Violation  Within  3  Years  of 
Violation  Handled  Under  Paragraph  (G)(2)  or 
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(G)(3).  The  final 
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(H)  Violations  by 

In  compliance 
Small  Business 
Fairness  Act  of 
circumstances, 
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businesses  quali 
entities.  Procedures 
small  business 
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PART  191— DF  AWBACK 
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Authority:  5  U 
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§§191.191 
U.S.C.  1593a 

2.  In  §191.1 
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citation  for  part  191 
in  part  as  follows: 

S.C.  301;  19  U.S.C.  66,  1202 
Harmonized  Tariff 
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*         * 
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(e) 
for  removal. 
participation 
compliance  program 
removed  when 
conditions  are 

(i)  The 
obtained  throu 
fact; 

(ii)  The  program 
longer  in  com 
laws  and  regul 


ipl 


leai  ling  i 


requirements 

fiii)  The 
repeatedly  file! 
false  or  mis" 
other  informat 
claims;  or 

(iv)  The 
convicted  of 
committed  acti 
a  misdemeano 
theft,  smuggli 
crime. 

(2)  flei7Jovai|proced 
determines  ths  t 


participant  is  no 
iance  with  the  Customs 
itions,  including  the 
forth  in  §191.192; 
program  participant 

false  drawback  claims  or 

documentation  or 
on  relating  to  such 


aiiy 


program  participant  is 
felony  or  has 
which  would  constitute 
or  felony  involving 
,  or  any  theft-connected 
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ure.  If  Customs 
the  certification  of  a 


program  participant  should  be  removed, 
the  applicable  drawback  office  will 
serve  the  program  participant  with 
written  notice  of  the  removal.  Such 
notice  will  inform  the  program 
participant  of  the  grounds  for  the 
removal  and  will  advise  the  program 
participant  of  its  right  to  file  an  appeal 
of  the  removal  in  accordance  with 
paragraph  (f)  of  this  section. 

(3)  Effect  of  removal.  The  removal  of 
certification  will  be  effective 
immediately  in  cases  of  willfulness  on 
the  part  of  the  program  participant  or 
when  required  by  public  health, 
interest,  or  safety.  In  all  other  cases,  the 
removal  of  certification  will  be  effective 
when  the  program  participant  has 
received  notice  under  paragraph  {e)(2) 
of  this  section  and  either  no  appeal  has 
been  filed  within  the  time  limit 
prescribed  in  paragraph  (f)(2)  of  this 
section  or  all  appeal  procedures  have 
been  concluded  by  a  decision  that 
upholds  the  removal  action.  Removal  of 
certification  may  subject  the  affected 
person  to  penalties. 

(f)  Appeal  of  certification  denial  or 
removal — (1)  Appeal  of  certification 
denial.  A  party  may  challenge  a  denial 
of  an  application  for  certification  as  a 
participant  in  the  drawback  compliance 
program  by  filing  a  written  appeal, 
within  30  days  of  issuance  of  the  notice 
of  denial,  with  the  applicable  drawback 
office.  A  denial  of  an  appeal  may  itself 
be  appealed  to  Customs  Headquarters, 
Office  of  Field  Operations,  Office  of 
Trade  Programs,  within  30  days  after 
issuance  of  the  applicable  drawback 
office's  appeal  decision.  Customs 
Headquarters  will  review  the  appeal  and 
will  respond  with  a  written  decision 
within  30  days  after  receipt  of  the 
appeal  unless  circumstances  require  a 
delay  in  issuance  of  the  decision.  If  the 
decision  cannot  be  issued  within  the  30- 
day  period.  Customs  Headquarters  will 
advise  the  appellant  of  the  reasons  for 
the  delay  and  of  any  further  actions 
which  will  be  carried  out  to  complete 
the  appeal  review  and  of  the  anticipated 
date  for  issuance  of  the  appeal  decision. 

(2)  Appeal  of  certification  removal.  A 
party  who  has  received  a  Customs 
notice  of  removal  of  certification  for 
participation  in  the  drawback 
compliance  program  may  challenge  the 
removal  by  filing  a  written  appeal, 
within  30  days  after  issuance  of  the 
notice  of  removal,  with  the  applicable 
drawback  office.  A  denial  of  an  appeal 
may  itself  be  appealed  to  Customs 
Headquarters,  Office  of  Field 
Operations,  Office  of  Trade  Programs, 
within  30  days  after  issuance  of  the 
applicable  drawback  office's  appeal 
decision.  Customs  Headquarters  will 
consider  the  allegations  upon  which  the 


removal  was  based  and  the  responses 
made  to  those  allegations  by  the 
appellant  and  will  render  a  written 
decision  on  the  appeal  within  30  days 
after  receipt  of  the  appeal. 

Approved:  January  19,  2000. 
Raymond  W.  Kelly, 
Commissioner  of  Customs. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-1681  Filed  1-24-00:  8:45  am] 
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DEPARTMENT  OF  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD8866] 

RIN  1545-AV48 

Equity  Options  With  Flexible  Terms; 
Special  Rules  and  Definitions 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  providing  guidance  on  the 
application  of  the  rules  governing 
qualified  covered  calls.  The  new  rules 
address  concerns  that  were  created  by 
the  introduction  of  new  financial 
instruments  after  the  enactment  of  the 
qualified  covered  call  rules.  The  final 
regulations  will  provide  guidance  to 
taxpayers  writing  qualified  covered 
calls. 

EFFECTIVE  DATE:  These  regulations  are 
effective  January  25,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Lew  of  the  Office  of  Assistant 
Chief  Counsel  (Financial  Institutions 
and  Products),  (202)  622-3950  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  25,  1998,  the  IRS  published 
in  the  Federal  Register  proposed 
regulations  (REG-104641-97,  63  FR 
34616)  addressing  whether  strike  prices 
available  for  equity  options  with  flexible 
terms  affect  the  definition  of  a  qualified 
covered  call  (QCC)  under  section 
1092(c)(4)  for  equity  options  with 
standardized  terms.  No  requests  to 
speak  at  a  public  heeiring  were  received, 
and  no  public  hearing  was  held. 

Two  written  comments  were  received. 
These  comments  focused  on  whether 
equity  options  with  flexible  terms 
should  be  eligible  for  QCC  treatment. 
After  considering  these  comments,  the 
IRS  and  Treasury  have  decided  to 
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address  the  eligibility  of  equity  options 
with  flexible  terms  and  certain  other 
equity  options  for  QCC  treatment  in 
other  forthcoming  guidance. 

One  of  the  comments  also  suggested 
a  clarifying  change  to  the  text  of  the 
proposed  regulations.  After  revising  the 
regulation  to  take  into  account  this 
comment,  the  proposed  regulations  are 
adopted  by  this  Treasury  decision. 

Explanation  of  Provisions 

Section  1092(c)  defines  a  straddle  as 
offsetting  positions  with  respect  to 
personal  property.  Under  section 
1092(d)(3).  stock  is  personal  property  if 
the  stock  is  part  of  a  straddle  that 
involves  an  option  on  that  stock  or 
substantially  identical  stock  or 
securities.  Under  section  1092(c)(4). 
however,  writing  a  QCC  option  and 
owning  the  optioned  stock  is  not  treated 
as  a  straddle  for  purposes  of  section 
1092. 

In  order  to  be  a  QCC.  a  call  option 
must,  among  other  things,  be  exchange- 
traded  and  not  be  deep  in  the  money. 
An  option  is  deep  in  the  money  if  the 
strike  price  of  the  option  is  lower  than 
the  lowest  qualified  bench  mark  for  the 
stock.  This  bench  mark  is  generally  the 
highest  available  strike  price  for  an 
option  on  the  stock  that  is  less  than  the 
applicable  stock  price. 

At  the  time  the  QCC  provisions  were 
enacted,  exchange-traded  options  were 
available  only  at  standardized  maturity 
dates  and  strike  price  intervals.  This 
fixed-interval  system  was  a  basic 
assumption  of  the  Congressional  plan 
for  QCCs  and,  more  specifically,  was  the 
foimdation  for  the  definition  of  a  deep- 
in-the-money  option. 

Certain  options  exchanges  have  begun 
to  trade  equity  options  with  flexible 
terms.  Unlike  standardized  exchange- 
traded  options,  these  options  could  have 
strike  prices  at  other  than  fixed 
intervals.  For  this  reason,  there  is 
concern  that  the  strike  prices 
established  for  equity  options  with 
flexible  terms  could  impact  the  bench- 
mark system  for  standardized  exchange- 
traded  options. 

The  proposed  regulations  provide  that 
strike  prices  established  by  equity 
options  with  flexible  terms  are  not  taken 
into  account  in  determining  whether 
options  that  are  not  equity  options  with 
flexible  terms  are  deep  in  the  money. 
Thus,  the  existence  of  strike  prices 
established  by  equity  options  with 
flexible  terms  does  not  affect  the  lowest 
qualified  bench  mark,  as  determined 
under  section  1092(c)(4)(D).  for  an 
equity  option  with  standardized  terms. 

One  commentator  was  concerned  that 
usage  of  the  phrase  "existence  of  strike 
prices  established  by  equity  options 


without  standardized  terms"  might  be 
interpreted  as  requiring  actual  trading  at 
a  particular  strike  price.  The 
commentator  suggested  that  the 
regulation  be  modified  to  discuss  the 
availability  of  a  strike  price  for  equity 
options  with  flexible  terms  rather  than 
the  existence  of  a  strike  price 
established  by  equity  options  with 
flexible  terms.  This  suggestion  has  been 
incorporated  into  the  final  regulation. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and.  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Pamela  Lew.  Office  of 
Assistant  Chief  Coimsel  (Financial 
Institutions  and  Products).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— 4NC0ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   *.  Section 
1.1092(c)-l  also  issued  under  26  U.S.C. 
1092(c)(4)(H).  •   *   * 

Par.  2.  Section  1.1092(c)-l  is  added  to 
read  as  follows: 

§1.1 092(c>-1     Equity  options  with  flexible 
terms. 

(a)  In  general.  Section  1092(c)(4) 
provides  an  exception  to  the  general 
rule  that  a  straddle  exists  if  a  taxpayer 
holds  stock  and  vmtes  a  call  option  on 
that  stock.  Under  section  1092(c)(4),  the 


ownership  of  stock  and  the  issuance  of 
a  call  option  meeting  certain 
requirements  result  in  a  qualified 
covered  call,  which  is  exempted  from 
the  general  straddle  rules  of  section 
1092.  This  section  addresses  the 
consequences  of  the  availability  of 
equity  options  with  flexible  terms  under 
the  qualified  covered  call  rules. 

(b)  No  effect  on  lowest  qualified  bench 
mark  for  standardized  options.  The 
availability  of  strike  prices  for  equity 
options  with  flexible  terms  does  not 
affect  the  determination  of  the  lowest 
qualified  bench  mark,  as  defined  in 
section  1092(c)(4)(D),  for  an  option  that 
is  not  an  equity  option  with  flexible 
terms. 

(c)  [Reserved]. 

(d)  Definitions.  For  purposes  of  this 
section 

(1)  Equity  option  with  flexible  terms 
means  an  equity  option — 

(i)  That  is  descrioed  in  any  of  the 
following  Securities 

Exchange  Act  Releases — 

(A)  SelfRegulatory  Organizations; 
Order  Approving  Proposed  Rule 
Changes  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendments  by  the  Chicago  Board 
Options  Exchange,  Inc.  and  the  Pacific 
Stock  Exchange,  Inc.,  Relating  to  the 
Listing  of  Flexible  Equity  Options  on 
Specified  Equity  Securities,  Securities 
Exchange  Act  Release  No.  34-36841 
(Feb.  21,  1996);  or 

(B)  Self-Regulatory  Organizations; 
Order  Approving  Proposed  Rule 
Changes  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  Nos.  2  and  3  to  the 
Proposed  Rule  Change  by  the  American 
Stock  Exchange,  Inc.,  Relating  to  the 
Listing  of  Flexible  Equity  Options  on 
Specified  Equity  Securities,  Securities 
Exchange  Act  Release  No.  34-37336 
(June  27,  1996);  or 

(C)  Self-Regulatory  Organizations; 
Order  Approving  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  2,  4  and  5  to  the  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  the  Listing  of 
Flexible  Exchange  Traded  Equity  and 
Index  Options,  Securities  Exchange  Act 
Release  No.  34-39549  (Jan.  23,  1998);  or 

(D)  Any  changes  to  the  SEC  releases 
described  in  paragraphs  (d)(l)(i)(A) 
through  (C)  of  this  section  that  are 
approved  by  the  Securities  and 
Exchange  Commission;  or 

(ii)  That  is  traded  on  any  national 
securities  exchange  which  is  registered 
with  the  Securities  and  Exchange 
Conunission  (other  than  those  described 
in  the  SEC  Releases  set  forth  in 
paragraph  (d)(l)(i)  of  this  section)  or 
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other  market  w  lich  the  Secretary 
determines  has  rules  adequate  to  carry 
out  the  purpose  s  of  section  1092  and 
is — 

(A)  Substantiklly  identical  to  the 
equity  options  aescribed  in  paragraph 
(d){l)(i)  of  this  iection;and 

(B)  Approvec  by  the  Securities  and 
Exchange  Comi  lission  in  a  Seciuities 
Exchange  Act  F  elease. 

Exchange  Act  Release 
issued  by  the  Securities 
and  Exchange  dommission.  To 


(2)  Securities 
means  a  release 


Robert  E.  Wenze  , 

Deputy  Commissioner 

Approved:  Jan 
lonathan  Talisman 
Acting  Assistant 
[FR  Doc.  00-152 
BILLING  CODE  4«30-t)1-U 


DEPARTMENT 


determine  iden  ifying  information  for 
releases  referen:ed  in  paragraph  (d)(1) 
of  this  section,  ncluding  release  titles, 
identification  numbers,  and  issue  dates, 
contact  the  Offi  :e  of  the  Secretary, 
Securities  and  1  Exchange  Commission, 
450  5th  Street,  >AV.,  Washington,  DC 
20549.  To  obtai  a  a  copy  of  a  Securities 
Exchange  Act  F  elease,  submit  a  written 
request,  includ  ng  the  specific  release 
identification  n  umber,  title,  and  issue 
date,  to  Securit  es  and  Exchange 
Commission,  A  ttention  Fhiblic 
Reference.  450  pth  Street,  NW., 
Washington,  Dif  20549. 

(e)  Effective  c  ate.  These  regulations 
apply  to  equity  options  with  flexible 
terms  entered  ipto  on  or  after  January 
25,  2000. 


of  Internal  Revenue. 
iiary  17,  2000. 
in, 

tecretary  of  the  Treasury. 
Filed  1-21-00;  8:45  am] 


OF  THE  TREASURY 


Internal  Revenue  Service 

26  CFR  Part  1 

[TD8868] 

RIN  1545-AV68 

Termination  of  Puerto  Rico  and 
Possession  Tqx  Credit;  New  Lines  of 
Business  Prohibited 


agency:  InternM 
Treasury. 

ACTION:  Final  ahd 
regulations. 


Bgtl 


SUMMARY 

Income  Tax 
temporary  re; 
guidance  regar  1 
substantial  ne\  i 
possessions  coi 
existing  credit 
regulations 
necessary  to 


mi 


Revenue  Service  (IRS), 
Temporary 


This  dociunent  amends  the 
Re  plations  by  removing 
ations  that  provide 
ing  the  addition  of  a 
line  of  business  by  a 
•poration  that  is  an 
claimant  and  adding  final 
Tqese  regulations  are 
plement  changes  made 


by  the  Small  Business  Job  Protection 
Act  of  1996. 

DATES:  Effective  Date.  These  regulations 
are  effective  January  25,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  S.  Karen,  (202)  874-1490,  or 
Jacob  Feldman,  (202)  622-3830  (not  toll- 
free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  1601(a)  of  the  Small  Business 
Job  Protection  Act  of  1996,  Public  Law 
104-188,  110  Stat.  1755  (1996), 
amended  the  Internal  Revenue  Code  by 
adding  section  936(j).  Section  936(j) 
generally  repeals  the  Puerto  Rico  and 
possession  tax  credit  for  taxable  years 
beginning  after  December  31 ,  1995. 
However,  the  section  provides 
grandfather  rules  under  which  a 
corporation  that  is  an  existing  credit 
claimant  would  be  eligible  to  claim 
credits  for  a  transition  period.  The 
Puerto  Rico  and  possession  tax  credit 
and  the  Puerto  Rico  economic  activity 
credit  phase  out  for  these  existing  credit 
claimants  ending  with  the  last  taxable 
year  beginning  before  January  1,  2006. 

For  taxable  years  beginning  after 
December  31, 1995  and  before  January 
1,  2006,  the  Puerto  Rico  and  possession 
tax  credit  and  the  Puerto  Rico  economic 
activity  credit  apply  only  to  a 
corporation  that  qualifies  as  an  existing 
credit  claimant  (as  defined  in  section 
936{j){9)(A)).  The  determination  of 
whether  a  corporation  is  an  existing 
credit  claimant  is  made  separately  for 
each  possession.  A  possessions 
corporation  that  adds  a  substantial  new 
line  of  business  (other  than  in  a 
qualifying  acquisition  of  all  the  assets  of 
a  trade  or  business  of  an  existing  credit 
claimant)  after  October  13,  1995,  ceases 
to  be  an  existing  credit  claimant  as  of 
the  beginning  of  the  taxable  year  during 
which  such  new  line  of  business  is 
added.  Therefore,  a  possessions 
corporation  that  ceases  to  be  an  existing 
credit  claimant  either  because  it  has 
added  a  substantial  new  line  of 
business,  or  because  a  new  line  of 
business  becomes  substantial,  during  a 
taxable  year  may  not  claim  the  Puerto 
Rico  and  possession  tax  credit  or  the 
Puerto  Rico  economic  activity  credit  for 
that  taxable  year  or  any  subsequent 
taxable  year. 

On  August  19,  1998,  temporary 
regulations  were  published  in  the 
Federal  Register  (63  FR  44387).  A  cross 
referenced  Notice  of  Proposed 
Rulemaking  was  also  published  in  the 
Federal  Register  (63  FR  44416)  on  the 
same  date.  Three  comments  were 
received  with  respect  to  the  Notice.  No 
hearing  was  requested  and  none  was 


held.  The  temporary  regulations  are, 
therefore,  adopted  as  proposed  with  the 
following  changes,  as  explained,  below. 

Explanation  of  Revisions  and  Summary 
of  Comments 

Minor  and  conforming  changes  were 
made  in  these  final  regulations.  Several 
changes  were  also  made  in  the  final 
regulations  with  regard  to  the  three 
comments  that  were  received  on  the 
Notice  of  Proposed  Rulemaking. 

The  first  comment  received  addressed 
the  issue  as  to  whether  the  leasing  of 
some  of  the  assets  of  an  existing  credit 
claimant  would  result  in  a  new  line  of 
business  under  section  936(j)(9){B)  with 
respect  to  the  leasing  activity.  In 
response  to  the  comment,  the  final 
regulations  provide  that  the  leasing  out 
of  assets  by  an  existing  credit  claimant 
(and  the  employees  necessary  to  operate 
the  leased  assets)  will  not  be  treated  as 
a  new  line  of  business  provided  that:  (l) 
The  existing  credit  claimant  used  the 
leased  assets  in  an  active  trade  or 
business  for  at  least  five  years;  (2)  the 
existing  credit  claimant  does  not 
through  its  own  officers  or  staff  of 
employees  perform  management  or 
operational  functions  (but  not  including 
operational  functions  performed 
through  leased  employees)  with  respect 
to  the  leased  assets;  and  (3)  the  existing 
credit  claimant  does  not  perform 
marketing  functions  with  respect  to  the 
leasing  of  the  assets.  The  income  from 
the  leasing  of  assets  will  not  be  income 
from  the  active  conduct  of  a  trade  or 
business,  and  therefore,  the  existing 
credit  claimant  may  not  receive  a 
possession  tax  credit  with  respect  to 
such  income. 

A  second  comment  asked  for 
clarification  as  to  whether  a  taxpayer 
seeking  to  be  treated  as  an  existing 
credit  claimant  through  the  acquisition 
of  the  assets  of  an  existing  credit 
claimant  pursuant  to  section 
936(j)(9)(A)(ii)  must  acquire  all  the 
assets  of  the  acquired  corporation  even 
in  cases  in  which  the  existing  credit 
claimant  has  more  than  one  trade  or 
business.  The  final  regulations  have 
been  clarified  to  conform  to  the 
language  of  section  936(j)(9)(A)(ii)  and 
provide  that  an  acquiring  corporation 
need  only  acquire  all  the  assets  of  a 
single  trade  or  business  to  be  treated  as 
an  existing  credit  claimant. 

The  third  comment  asked  for 
clarification  as  to  when  the  assets  of  a 
trade  or  business  are  measured  for 
purposes  of  satisfying  the  requirement 
that  all  the  assets  of  a  trade  or  business 
must  be  acquired  from  an  existing  credit 
claimant  in  order  to  satisfy  section 
936(j)(9)(A)(ii).  Specifically,  the 
comment  expressed  concern  that  assets 


of  an  existing  credit  claimant  may  be 
sold  or  otherwise  disposed  of  between 
October  13. 1995,  the  date  on  which 
existing  credit  claimant  status  is 
established,  and  the  date  of  acquisition. 
In  response  to  the  comment,  the  final 
regulations  provide  that  the  assets  of  a 
trade  or  business  of  an  existing  credit 
claimant  are  determined  on  the  date  of 
acquisition  provided  that  the  transferee 
actively  conducts  a  trade  or  business  in 
the  possession  with  the  acquired  assets. 

Special  Analyses 

It  has  been  determined  that  this  final 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  this 
regulation,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  preceding  notice  of  proposed 
rulemaking  was  submitted  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  effect  on  small  business. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Daniel  S.  Karen  of  the  Office  of  the 
Associate  Chief  Counsel  (International), 
within  the  office  of  Chief  Coimsel,  IRS. 
However,  other  personnel  from  the  IRS 
and  the  Department  of  the  Treasury 
participated  in  the  development  of  this 
regulation. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  1.936-1  IT  and  by  adding  an 
entry  in  numericed  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  *.  Section 
1.936-11  also  issued  under  26  U.S.C.  936(j). 

*    *    * 

§1.936-1  IT 

[Removed] 

Par.  2.  Section  1.936-1  IT  is  removed. 
Par.  3.  Section  1.936-11  is  added  to 
read  as  follows: 


§1.936-11    New  lines  Of  tHMiness 
prohibited. 

(a)  In  general.  A  possessions 
corporation  that  is  an  existing  credit 
claimant,  as  defined  in  section 
936(j){9)(A)  and  this  section,  that  adds 
a  substantial  new  line  of  business 
dm-ing  a  taxable  year,  or  that  has  a  new 
line  of  business  that  becomes 
substantial  during  the  taxable  year,  loses 
its  status  as  an  existing  credit  claimant 
for  that  year  and  all  years  subsequent. 

(b)  New  line  of  business — (l)//i 
general.  A  new  line  of  business  is  any 
business  activity  of  the  possessions 
corporation  that  is  not  closely  related  to 
a  pre-existing  business  of  the 
possessions  corporation.  The  term 
closely  related  is  defined  in  paragraph 
(b)(2)  of  this  section.  The  term  pre- 
existing business  is  defined  in 
paragraph  (b)(3)  of  this  section. 

(2)  Closely  related.  To  determine 
whether  a  new  activity  is  closely  related 
to  a  pre-existing  business  of  the 
possessions  corporation  all  the  facts  and 
circumstances  must  be  considered, 
including  those  set  forth  in  paragraphs 
(b)(2)(i)(A)  through  (G)  of  this  section. 

(i)  Factors.  The  following  factors  will 
help  to  establish  that  a  new  activity  is 
closely  related  to  a  pre-existing  business 
activity  of  the  possessions  corporation — 

(A)  The  new  activity  provides 
products  or  services  very  similar  to  the 
products  or  services  provided  by  the 
pre-existing  business; 

(B)  The  new  activity  markets  products 
and  services  to  the  same  class  of 
customers; 

(C)  The  new  activity  is  of  a  type  that 
is  normally  conducted  in  the  same 
business  location; 

(D)  The  new  activity  requires  the  use 
of  similar  operating  assets; 

(E)  The  new  activity's  economic 
success  depends  on  the  success  of  the 
pre-existing  business; 

(F)  The  new  activity  is  of  a  type  that 
would  normally  be  treated  as  a  unit 
with  the  pre-existing  business'  in  the 
business  accounting  records;  and 

(G)  The  new  activity  and  the  pre- 
existing business  are  regulated  or 
licensed  by  the  same  or  similar 
governmental  authority. 

(ii)  Safe  harbors.  An  activity  is  not  a 
new  line  of  business  if — 

(A)  If  the  activity  is  within  the  same 
six-digit  North  American  Industry 
Classification  System  (NAICS)  code  (or 
four-digit  Standard  Industrial 
Classification  (SIC)  code).  The  similarity 
of  the  NAICS  or  SIC  codes  may  not  be 
relied  upon  to  determine  whether  the 
activity  is  closely  related  to  a  pre- 
existing business  where  the  code 
indicates  a  miscellaneous  category; 


(B)  If  the  new  activity  is  within  the 
same  five-digit  NAICS  code  (or  three- 
digit  SIC  code)  and  the  facts  relating  to 
the  new  activity  also  satisfy  at  least 
three  of  the  factors  listed  in  paragraphs 
(b)(2)(i)(A)  through  (G)  of  this  section;  or 

(C)  If  the  pre-existing  business  is 
making  a  component  product  or  end- 
product  form,  as  defined  in  §  1.936- 
5(a)(l),Q&Al,  and  the  new  business 
activity  is  making  an  integrated  product, 
or  an  end-product  form  with  fewer 
excluded  components,  that  is  not  within 
the  same  six-digit  NAICS  code  (or  four- 
digit  SIC  code)  as  the  pre-existing 
business  solely  because  the  component 
product  and  the  integrated  product  (or 
two  end-product  forms)  have  different 
end-uses. 

(3)  Pre-existing  business — (i)  In 
general.  Except  as  provided  in 
paragraph  (b){3)(ii)  of  this  section,  a 
business  activity  is  a  pre-existing 
business  of  the  existing  credit  claimant 
if— 

(A)  The  existing  credit  claimant  was 
actively  engaged  in  the  activity  within 
the  possession  on  or  before  October  13, 
1995;  and 

(B)  The  existing  credit  claimant  had 
elected  the  benefits  of  the  Puerto  Rico 
and  possession  tax  credit  pursuant  to  an 
election  which  was  in  effect  for  the 
taxable  year  that  included  October  13, 
1995. 

(ii)  Acquisition  of  an  existing  credit 
claimant.  (A)  If  all  the  assets  of  one  or 
more  trades  or  businesses  of  a 
corporation  of  an  existing  credit 
claimant  are  acquired  by  an  affiliated  or 
non-affiliated  existing  credit  claimant 
which  carries  on  the  business  activity  of 
the  predecessor  existing  credit  claimant, 
the  acquired  business  activity  will  be 
treated  as  a  pre-existing  business  of  the 
acquiring  corporation.  A  non-affiliated 
acquiring  corporation  will  not  be  bound 
by  any  section  936(h)  election  made  by 
the  predecessor  existing  credit  claimant 
with  respect  to  that  business  activity. 

(B)  where  all  of  the  assets  of  one  or 
more  trades  or  businesses  of  a 
corporation  of  an  existing  credit 
claimant  are  acquired  by  a  corporation 
that  is  not  an  existing  credit  claimant, 
the  acquiring  corporation  may  make  a 
section  936(e)  election  for  the  taxable 
year  in  which  the  assets  are  acquired 
with  the  following  effects — 

(J)  The  acquiring  corporation  will  be 
treated  as  an  existing  credit  claimant  for 
the  year  of  acquisition; 

(  2)  The  activity  will  be  considered  a 
pre-existing  business  of  the  acquiring 
corporation; 

[3)  The  acquiring  corporation  will  be 
deemed  to  satisfy  the  rules  of  section 
936(a)(2)  for  the  year  of  acquisition;  and 
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(4)  After  maki  ig  an  election  under 
section  936(e),  a  non-affiliated  acquiring 
corporation  will  not  be  bound  by 
elections  luider  sections  936(a)(4)  and 
(h)  made  by  the  predecessor  existing 
credit  claimant. 

(C)  For  purpoi  les  of  this  section  the 
assets  of  a  trade  or  business  are 
determined  at  tt  e  time  of  acquisition 
provided  that  th  b  transferee  actively 
conducts  the  trade  or  business  acquired. 

(D)  A  mere  chknge  in  the  stock 
ownership  of  a  aossessions  corporation 
will  not  affect  it !  status  as  an  existing 
credit  claimant '  or  purposes  of  this 
section. 

(4)  Leasing  of  Assets. — (i)  The  leasing 
of  assets  (and  er  iployees  to  operate 
leased  assets)  w  11  not,  for  purposes  of 
this  section,  be  Considered  a  new  line  of 
business  of  the  ( ixisting  credit  claimant 
if— 

(A)  the  existii  g  credit  claimant  used 
the  leased  assets  in  an  active  trade  or 
business  for  at  least  five  years; 

(B)  the  existing  credit  claimant  does 
not  through  its  own  officers  or  staff  of 
employees  perform  management  or 
operational  functions  (but  not  including 
operational  functions  performed 
through  leased  ( mployees)  with  respect 
to  the  leased  ass  ets;  and 

(C)  the  existir  g  credit  claimant  does 
not  perform  maj  keting  functions  with 
respect  to  the  leising  of  the  eissets. 

(ii)  Any  incoi  le  from  the  leasing  of 
assets  not  considered  a  new  line  of 
business  piu-suant  to  paragraph  (b)(4)(i) 
of  this  section  v  ill  not  be  income  from 
the  active  condi  ict  of  a  trade  or  business 
(and,  therefore,  the  existing  credit 
claimant  may  m  )t  receive  a  possession 
tax  credit  with  i  espect  to  such  income). 

(5)  Timing  ru.  e.  The  tests  for  a  new 
line  of  business  in  this  paragraph 
(whether  the  ne  w  activity  is  closely 
related  to  a  pre-  existing  business)  are 
applied  only  at  the  end  of  the  taxable 
year  dining  wh:  ch  the  new  activity  is 
added. 

(c)  Substanticl — (1)  In  general.  A  new 
line  of  business  is  considered  to  be 
substantial  as  o  '  the  earlier  of — 

(i)  The  taxabl  j  year  in  which  the 
possessions  cor  joration  derives  more 
than  15  percent  of  its  gross  income  from 
that  new  line  oi  business  (gross  income 
test);  or 

(ii)  The  taxab  e  year  in  which  the 
possessions  cor  aoration  directly  uses  in 
that  new  line  o  business  more  than  15 
percent  of  its  as  sets  (assets  test). 

(2)  Gross  inci  une  test.  The 
denominator  in  the  gross  income  test  is 
the  amoimt  tha  is  the  gross  income  of 
the  possession!  corporation  for  the 
ciurent  taxable  year,  while  the 
niunerator  is  th  b  amount  that  is  the 
gross  income  o  the  new  line  of  business 


for  the  cvurent  taxable  year.  The  gross 
income  test  is  applied  at  the  end  of  each 
taxable  year.  For  purposes  of  this  test, 
if  a  new  line  of  business  is  added  late 
in  the  taxable  year,  the  income  is  not  to 
be  annualized  in  that  year.  In  the  case 
of  a  new  line  of  business  acquired 
through  the  purchase  of  assets,  the  gross 
income  of  such  new  line  of  business  for 
the  taxable  year  of  the  acquiring 
corporation  that  includes  the  date  of 
acquisition  is  determined  from  the  date 
of  acquisition  through  the  end  of  the 
taxable  year.  In  the  case  of  a 
consolidated  group  election  made 
pursuant  to  section  936{i)(5),  the  test 
applies  on  a  company  by  company  basis 
and  not  on  a  consolidated  basis. 

(3)  Assets  test — (i)  Computation.  The 
denominator  is  the  adjusted  tax  basis  of 
the  total  assets  of  the  possessions 
corporation  for  the  current  taxable  year. 
The  niunerator  is  the  adjusted  tax  basis 
of  the  total  assets  utilized  in  the  new 
line  of  business  for  the  current  taxable 
year.  The  assets  test  is  computed 
annually  using  all  assets  including  cash 
and  receivables. 

(ii)  Exception.  A  new  line  of  business 
of  a  possessions  corporation  will  not  be 
treated  as  substantial  as  a  result  of 
meeting  the  assets  test  if  an  event  that 
is  not  reasonably  anticipated  causes 
assets  used  in  the  new  line  of  business 
of  the  possessions  corporation  to  exceed 
15  percent  of  the  adjusted  tax  basis  of 
the  possessions  corporation's  total 
assets.  For  example,  an  event  that  is  not 
reasonably  anticipated  would  include 
the  destruction  of  plant  and  equipment 
of  the  pre-existing  business  due  to  a 
hurricane  or  other  natural  disaster,  or 
dther  similar  circumstances  beyond  the 
control  of  the  possessions  corporation. 
The  expiration  of  a  patent  is  not  such 
an  event  and  will  not  permit  use  of  this 
exception. 

(d)  Examples.  The  following  examples 
illustrate  the  rules  described  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section.  In  the  following  examples,  X 
Corp.  is  an  existing  credit  claimant 
unless  otherwise  indicated: 

Example  1.  X  Corp.  is  a  pharmaceutical 
corporation  which  manufactured  bulk 
chemicals  (a  component  product).  In  March 
1997,  X  Corp.  began  to  also  manufacture  pills 
(e.g.,  finished  dosages  or  an  integrated  ' 
product).  The  new  activity  provides  products 
very  similar  to  the  products  provided  by  the 
pre-existing  business.  The  new  activity  is  of 
a  type  that  is  normally  conducted  in  the  same 
business  location  as  the  pre-existing 
business.  The  activity's  economic  success 
depends  on  the  success  of  the  pre-existing 
business.  The  manufacture  of  bulk  chemicals 
is  in  NAICS  code  325411,  Medicinal  and 
Botanical  Manufacturing,  while  the 
manufacture  of  the  pills  is  in  NAICS  code 
325412,  Pharmaceutical  Preparation 


Manufacturing.  Although  the  products  have 
a  different  end-use,  may  be  marketed  to  a 
different  class  of  customers,  and  may  not  use 
similar  operating  assets,  they  are  within  the 
same  five-digit  NAICS  code  and  the  activity 
also  satisfies  paragraphs  (b)(2)(i)(A),  (C),  and 
(E)  of  this  section.  The  manufacture  of  the 
pills  by  X  Corp.  will  be  considered  closely 
related  to  the  manufacture  of  the  bulk 
chemicals.  Therefore,  X  Corp.  will  not  be 
considered  to  have  added  a  new  line  of 
business  for  purposes  of  paragraph  (b)  of  this 
section  because  it  falls  within  the  safe  harbor 
ruleof(b)(2){ii){B). 

Example  2.  X  Corp.  currently  manufactures 
printed  circuit  boards  in  a  possession.  As  a 
result  of  a  technological  breakthrough,  X 
Corp.  could  produce  the  printed  circuit 
boards  more  efficiently  if  it  modified  its 
existing  production  methods.  Because 
demand  for  its  products  was  high,  X  Corp. 
expanded  when  it  modified  its  production 
methods.  After  these  modifications  to  the 
facilities  and  production  methods,  the 
products  produced  through  the  new 
technology  were  in  the  same  six-digit  NAICS 
code  as  products  produced  previously  by  X 
Corp.  See  paragraph  (b)(2)(ii)(A)  of  this 
section.  Therefore,  X  Corp.  will  not  be 
considered  to  have  added  a  new  line  of 
business  for  purposes  of  paragraph  (b)  of  this 
section  because  it  falls  within  the  safe  harbor 
rule  of  (b)(2)(ii)(A). 

Example  3.  X  Corp.  has  manufactured 
Device  A  in  Puerto  Rico  for  a  number  of  years 
and  began  to  manufacture  Device  B  in  Puerto 
Rico  in  1997.  Device  A  and  Device  B  are  both 
used  to  conduct  electrical  current  to  the  heart 
and  are  both  sold  to  cardiologists.  There  is 
no  significant  change  in  the  type  of  activity 
conducted  in  Puerto  Rico  after  the  transfer  of 
the  manufacturing  of  Device  B  to  Puerto  Rico. 
Similar  manufacturing  equipment, 
manufacturing  processes  and  skills  are  used 
in  the  manufacture  of  both  devices.  Both  are 
regulated  and  licensed  by  the  Food  and  Drug 
Administration.  The  economic  success  of 
Device  B  is  dependent  upon  the  success  of 
Device  A  only  to  the  extent  that  the  liability 
and  manufacturing  prowess  with  respect  to 
one  reflects  favorably  on  the  other. 
Depending  upon  the  heart  abnormality,  the 
cardiologist  may  choose  to  use  Device  A, 
Device  B  or  both  on  a  patient.  The 
manufacture  of  Device  B  is  treated  as  a  unit 
with  the  manufacture  of  Device  A  in  X 
Corp.'s  accounting  records.  The  manufacture 
of  E)evice  A  is  in  the  six-digit  NAICS  code 
339112,  Surgical  and  Medical  Instrument 
Manufacturing.  The  manufacture  of  Device  B 
is  in  the  six-digit  NAICS  code  334510, 
Electromedical  and  Electrotherapeutic 
Apparatus  Manufacturing.  (The  manufacture 
of  Device  A  is  in  the  four-digit  SIC  code 
3845,  Electromedical  and  Electrotherapeutic 
Apparatus.  The  manufacture  of  Device  B  is 
in  the  four-digit  SIC  code  3841,  Surgical  and 
Medical  Instruments  and  Apparatus.)  The 
safe  harbor  of  paragraph  (b)(2)(ii)(B)  of  this 
section  applies  because  the  two  activities  are 
within  the  same  three-digit  SIC  code  and 
Corp.  X  satisfies  paragraphs  (b)(2)(i)(A),  (B), 
(C),  (D),  (F),  and  (G)  of  this  section. 

Example  4.  X  Corp.  has  been 
manufacturing  house  slippers  in  Puerto  Rico 
since  1990.  Y  Corp.  is  a  U.S.  corporation  that 
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is  not  affiliated  with  X  Corp.  and  is  not  an 
existing  credit  claimant.  Y  Corp.  has  been 
manufacturing  snack  food  in  the  United 
States.  In  1997.  X  Corp.  purchased  the  assets 
of  Y  Corp.  and  began  to  manufacture  snack 
food  in  Puerto  Rico.  House  slipper 
manufacturing  is  in  the  six-digit  NAICS  code 
316212  (Four-digit  SIC  code  3142,  House 
Slippers).  The  manufacture  of  snack  foods 
falls  under  the  six-digit  NAICS  code  311919, 
Other  Snack  Food  Manufacturing  (four-digit 
SIC  code  2052,  Cookies  and  Crackers 
(pretzels)).  Because  these  activities  are  not 
within  the  same  five  or  six  digit  NAICS  code 
(or  the  same  three  or  four-digit  SIC  code),  and 
because  snack  food  is  not  an  integrated 
product  that  contains  house  slippers,  the  safe 
harbor  of  paragraph  (b)(2)(ii)  of  this  section 
cannot  apply.  Considering  all  the  facts  and 
circumstances,  including  the  seven  factors  of 
paragraph  (b)(2)(i)  of  this  section,  the  snack 
food  manufacturing  activity  is  not  closely 
related  to  the  manufacture  of  house  slippers, 
and  is  a  new  line  of  business,  within  the 
meaning  of  paragraph  (b)  of  this  section. 

Example  5.  X  Corp.,  a  calendar  year 
taxpayer,  is  an  existing  credit  claimant  that 
has  elected  the  profit-split  method  for 
computing  taxable  income.  P  Corp.  was  not 
_  an  existing  credit  claimant  and  manufactured 
a  product  in  a  different  five-digit  NAICS  code 
than  the  product  manufactured  by  X  Corp.  In 
1997,  X  Corp.  acquired  the  stock  of  P  Corp. 
and  liquidated  P  Corp.  in  a  tax-free 
liquidation  under  section  332,  but  continued 
the  business  activity  of  P  Corp.  as  a  new 
business  segment.  Assume  that  this  new 
business  segment  is  a  new  line  of  business 
within  the  meaning  of  paragraph  (c)  of  this 
section.  In  1997,  X  Corp.  has  gross  income 
from  the  active  conduct  of  a  trade  or  business 
in  a  possession  computed  under  section 
936(a)(2)  of  $500  million  and  the  adjusted  tax 
basis  of  its  assets  is  $200  million.  The  new 
business  segment  had  gross  income  of  $60 
million,  or  12  percent  of  the  X  Corp.  gross 
income,  and  the  adjusted  basis  of  the  new 
segment's  assets  was  $20  million,  or  10 
percent  of  the  X  Corp.  total  assets.  In  1997, 
X  Corp.  does  not  derive  more  than  15  percent 
of  its  gross  income,  or  directly  use  more  that 
15  percent  of  its  total  assets,  from  the  new 
business  segment.  Thus,  the  new  line  of 
business  acquired  from  P  Corp.  is  not  a 
substantial  new  line  of  business  within  the 
meaning  of  paragraph  (c)  of  this  section,  and 
the  new  activity  will  not  cause  X  Corp.  to 
lose  its  status  as  an  existing  credit  claimant 
during  1997.  In  1998,  however,  the  gross 
income  of  X  Corp.  grew  to  $750  million 
while  the  gross  income  of  the  new  line  of 
business  grew  to  $150  million,  or  20%  of  the 
X  Corp.  1998  gross  income.  Thus,  in  1998, 
the  new  line  of  business  is  substantial  within 
the  meaning  of  paragraph  (c)  of  this  section, 
and»X  Corp.  loses  its  status  as  an  existing 
credit  claimant  for  1998  and  all  years 
subsequent. 

(e)  Lois  of  status  as  existing  credit 
claimant.  An  existing  credit  claimant 
that  adds  a  substantial  new  line  of 
business  in  a  taxable  year,  or  that  has  a 
new  line  of  business  that  becomes 
substantial  in  a  taxable  year,  loses  its 
status  as  an  existing  credit  claimant  for 
that  year  and  all  years  subsequent. 


(f)  Effective  date — (1)  General  rule. 
This  section  applies  to  taxable  years  of 
a  possessions  corporation  beginning  on 
or  after  January  25,  2000. 

{2j  Election  for  retroactive 
application.  Taxpayers  may  elect  to 
apply  retroactively  all  the  provisions  of 
this  section  for  any  open  taxable  year 
beginning  after  December  31.  1995. 
Such  election  will  be  effective  for  the 
year  of  the  election  and  all  subsequent 
taxable  years.  This  section  will  not 
apply  to  activities  of  pre-existing 
businesses  for  taxable  years  beginning 
before  January  1,  1996. 

David  Mader. 

Acting  Deputy  Commissioner  oflntemai 
Revenue. 

Approved:  January  12,  2000. 

Jonathan  Talisman. 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-1528  Filed  1-21-00;  8:45  am] 
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Passive  Foreign  Investment 
Companies;  Definition  of  IMarketable 
Stock 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasiuy. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  under  section  1296  relating 
to  the  new  mark-to-market  election  for 
stock  of  a  passive  foreign  investment 
company  (PFIC).  The  final  regulations 
interpret  changes  made  by  the  Taxpayer 
Relief  Act  of  1997.  The  final  regulations 
affect  persons  holding  PFIC  stock  that  is 
regularly  traded  on  certain  U.S.  or 
foreign  exchanges  or  markets  or  holding 
stock  in  certain  PFICs  comparable  to 
U.S.  regulated  investment  companies 
(RICs). 

DATES:  Effective  Date:  January  25,  2000. 

Applicability  Dates:  For  dates  of 
applicability  see  section  1.1296(e)-l(g) 
of  these  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Laudeman,  (202)  622-3840  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  2,  1999,  the  IRS 
published  in  the  FEDERAL  REGISTER 
proposed  regulations  (REG-1 13744-98, 


64  FR  5014)  regarding  the  taxation  of 
U.S.  holders  of  PFIC  stock.  Three 
written  comments  regarding  the 
proposed  regulations  were  received. 
Because  no  one  requested  to  speak  at  a 
public  hearing,  no  hearing  was  held. 
After  consideration  of  all  of  the 
comments  received,  the  proposed 
regulations  under  section  1296  are 
adopted  as  final  regulations  with  some 
changes.  The  changes  are  discussed 
below. 

The  preamble  to  the  proposed 
regulations  (64  FR  5014)  provides  a 
detailed  discussion  of  the  mark-to- 
market  election  for  shareholders  of  PFIC 
stock  and  the  proposed  regulations. 

Summary  of  Public  Comments  and 
Changes 

Exchange  or  Other  Market 

The  proposed  regulations  require  that 
a  foreign  exchange  or  market  be 
regulated  or  supervised  by  a 
governmental  authority  of  the  coimtry 
in  which  the  market  is  located.  The 
proposed  regulations  also  list  additional 
characteristics  that  the  foreign  exchange 
or  market  must  have  for  stock  that  is 
regularly  traded  on  the  exchange  or 
market  to  be  marketable  stock  for 
purposes  of  section  1296.  Specifically, 
the  proposed  regiilations  require  that 
the  exchange  have  trading  volume, 
listing,  financial  disclosure  and  other 
requirements  designed  to  prevent  fraud, 
perfect  the  mechanism  of  a  free  and 
open  market,  and  protect  investors. 

The  final  regulations  add  a 
smveillance  requirement  and  add  the 
concept  of  perfecting  a  fair  and  orderly 
market  to  the  requirements  for 
exchanges.  These  changes  are  intended 
to  clarify  the  characteristics  that  an 
exchange  or  other  market  must  have  in 
order  to  be  a  qualified  exchange  or 
market  for  purposes  of  section  1296  and 
to  more  closely  represent  common 
characteristics  of  foreign  markets.  See 
International  Federation  of  Stock 
Exchanges  (FIBV),  1998  Market 
Principles,  available  by  request  from 
secretariat@fibv.com,  and  International 
Organization  of  Seciu-ities  Commissions 
(IOSCO),  Supervisory  Framework  for 
Markets,  Report  by  the  Technical 
Committee,  May  1999  (visited  Oct.  5. 
1999)  <http://www.iosco.org/ 
iosco.html>. 

Stock  in  Certain  PFICs 

The  proposed  regulations  provide  that 
stock  in  certain  PFICs  is  marketable 
stock  if  the  PFIC  both  is  a  corporation 
described  in  section  1296(e)(1)(B) 
(foreign  corporations  comparable  to 
RICs)  and  offers  for  sale  or  has 
outstanding  stock  of  which  it  is  the 
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issuer  and  whi(  h  is  redeemable  at  its 


net  asset  value 


The  proposed 


regulations  furt  ler  provide  that  a  PFIC 
is  a  corporation  described  in  section 
1296(e)(1)(B)  only  if  the  PFIC  satisfies 
eight  condition  >  listed  in  the  proposed 
regulations  wit  i  respect  to  the  class  of 
shares  held  by  he  electing  taxpayer. 
The  conditions  are  intended  to  describe 
PFICs  that  are  oomparable  to  RICs  in 
relevant  respects  and  to  implement  the 
intent  of  the  statute  by  ensuring  that  the 
net  asset  valuations  of  such  companies 
represent  legitimate  and  sound  fair 
market  values  for  the  companies'  stock. 

Two  commei  tators  asserted  that  the 
statute  and  legi  dative  history  indicate 
that  Congress  w  as  only  concerned  that 
PFICs  redeem  s  tock  at  net  asset  values 
and  that  such  vfelues  represent  sound 
and  legitimate  lair  market  values  and, 
therefore,  it  is  not  necessary  that  the 
PFIC  resemble  k  RIC.  The  commentators 
suggest  that  tha  regulations  be  modified 
to  include  PFlds  that  redeem  their  stock 
at  its  net  asset  value  but  do  not 
otherwise  reseipble  RICs.  Because  the 
plain  language  of  the  statute  clearly 
requires  that  thfe  stock  in  any  foreign 
corporation  be  comparable  to  a  RIC,  the 
final  regulations  retain  the  approach  of 
requiring  PFICi  to  be  comparable  to 
RICs  in  order  far  their  stock  to  be 
marketable  stoc  k  for  purposes  of  section 
1296(e)(1)(B). 

The  proposed  regulations  provide  that 
a  foreign  corpo;  -ation  must  have  one 
hundred  or  mo  "e  unrelated 
shareholders.  C  ne  commentator 
recommended  that  the  number  be 
reduced  to  ten  unrelated  shareholders, 
arguing  that  a  c  orporation  with  ten 
unrelated  shait  holders  as  opposed  to 
one  hundred  uj  irelated  shareholders  has 
the  same  susce  jtibility  to  legal 
liabilities  if  val  nations  are  inaccuurate. 
Requiring  that  »  PFIC  have  one  hundred 
or  more  unrelated  shareholders  is 
comparable  to  \he  requirement  imposed 
on  WCs  by  secton  851(a).  In  addition, 
the  IRS  and  the  Treasury  Department 
believe  that  thare  will  be  less  likelihood 
of  share  price  i^ianipulation  with 
corporations  that  have  one  hundred  or 
more  unrelatea  shareholders. 
Consequently,  jhe  above  described  rule 
in  the  proposed  regulations  is  not 
changed  excepi  that  "one  hundred  or 
more"  is  corrected  to  read  "more  than 
one  himdred"  unrelated  shareholders. 

The  proposed  regulations  require  that 
the  class  of  shares  of  the  foreign 
corporation  be  readily  available  for 
purchase  by  the  general  public  at  its  net 
asset  value  by  lew  investors  in  initial 
amounts  not  gi  eater  than  $10,000  (U.S.). 
One  comment,  tor  recommended  that 
this  condition  aot  be  included  in  the 
final  regulatioi  is  because  an  investment 


ceiling  will  not  make  the  valuation 
easier  or  less  likely  to  be  manipulated. 

The  condition  in  the  proposed 
regulations  regarding  initial  investments 
is  not  an  investment  ceiling.  Rather,  the 
condition  specifies  that  the  foreign 
corporation  not  require  a  minimum 
initial  investment  of  greater  than 
$10,000  (U.S.)  and  that  shares  of  the 
foreign  corporation  be  readily  available 
for  purchase  by  the  general  public  at  net 
asset  values.  For  example,  a  foreign 
corporation  that  requires  new  investors 
to  piut:hase  shares  for  a  minimum 
initial  investment  of  $5,000  (U.S.) 
satisfies  the  condition.  However,  a 
foreign  corporation  that  requires  new 
investors  to  purchase  shares  for  a 
minimum  initial  investment  of  $20,000 
(U.S.)  does  not  satisfy  the  condition. 
There  is  not  any  limit,  however,  on  the 
total  amoimt  that  a  shareholder  can 
invest.  The  final  regulations  clarify  that 
this  condition  is  not  an  investment 
ceiling. 

Two  additional  requirements  in  the 
proposed  regulations  are  that  shares  be 
available  for  purchase  by  the  general 
public  and  that,  no  less  fiwjuently  than 
annually,  financial  statements  prepared 
by  independent  auditors  be  available  to 
the  public.  One  conunentator  asserted 
that  availability  to  the  general  public  of 
the  shares  of  the  foreign  corporation  and 
of  the  financial  statements  is  not 
necessary  and  should  not  be  required 
because  it  will  not  necessarily  ensiu-e  a 
legitimate  and  sound  fair  market  value 
for  the  foreign  corporation's  stock. 

Availability  of  snares  for  piuchase  by 
the  general  public  is  comparable  to  the 
requirement  of  availability  of  shares  of 
RICs  for  purchase  by  the  general  public. 
In  addition,  availability  of  shares  for 
purchase  by  the  the  general  public  for 
net  asset  value  (in  addition  to  current 
investors  being  able  to  redeem  shares  for 
the  same  net  asset  value),  will  ensiu« 
that  the  net  asset  values  are  legitimate 
and  sound.  However,  shares  will  not  be 
considered  available  for  piuchase  by  the 
general  public  if  the  shares  are  only 
available  to  individuals  with  high 
annual  incomes  or  high  net  worth.  For 
example,  limiting  investors  to 
individuals  with  annual  incomes  in 
excess  of  $200,000  or  net  worth  in 
excess  of  $1  million  will  not  be 
considered  available  for  pvuchase  by  the 
general  public. 

Similarly,  availability  to  the  general 
public  of  audited  financial  statements  is 
comparable  to  conditions  imposed  on 
RICs  and  will  help  to  ensure  that  the 
foreign  corporation's  financied 
information  is  readily  available  to 
potential  and  current  investors,  which, 
in  turn,  will  help  ensure  that  the  net 
asset  values  are  legitimate  and  sound. 


Availability  of  financial  statements  to 
the  general  public  requires  no  more  than 
that  the  statements  be  available  upon 
request  to  potential  and  current 
investors. 

The  proposed  regulations  require  that 
quotations  for  the  shares  of  the  foreign 
corporation  be  determined  and 
published  on  a  daily  basis  in  a  widely- 
available  mediiun,  such  as  a  newspaper 
of  general  circulation.  One  commentator 
asserted  that  the  condition  is  not 
necessary  because  the  mark-to-market 
election  is  made  on  an  annual  basis  at 
the  close  of  the  taxpayer's  taxable  year. 
The  commentator  recommended  that 
the  condition  be  changed  to  require  that 
values  be  commimicated  to 
shareholders,  on  at  least  an  annual 
basis,  in  written  form  that  serves  as 
support  for  such  valuation. 

The  final  regulations  do  not  adopt  the 
commentator's  recommendation.  The 
publication  of  quotations  for  the  shares 
is  not  intended  to  serve  solely  as  a 
means  for  a  current  shareholder  of  the 
PFIC  to  determine  the  value  of  the  PFIC 
on  the  mark  date.  The  publication  of 
quotations  for  the  shares  is  comparable 
to  the  practice  of  RICs  and  helps  to 
ensure  that  asset  valuations  are 
legitimate  and  sound  by  allowing 
potential  investors  as  well  as  current 
shareholders  to  have  ready  access  to 
price  information. 

Because  quotations  for  the  shares  of 
some  PFICs  may  not  be  published  on  a 
daily  basis,  the  daily  publication 
requirement  in  the  proposed  regulations 
is  changed  to  require  that  quotations  for 
the  shares  of  the  foreign  corporation  be 
determined  and  published  no  less 
fi-equently  than  weekly.  In  addition,  the 
publication  requirement  is  changed  to 
clarify  that  the  quotations  must  be 
published  in  a  permanent  medium  not 
controlled  by  the  issuer  of  the  shares, 
such  as  an  independent  trade 
publication.  The  requirement  that  the 
medium  be  permanent  does  not  require 
the  medium  to  be  saved  in  a  printed 
form;  archived  electronic  data  not 
susceptible  to  subsequent  alteration  are 
permanent.  This  change  is  intended  to 
assist  shareholders  and  the  IRS  in 
verifying  valuations. 

The  proposed  regulations  require  that 
the  foreign  corporation  be  supervised  or 
regulated  as  an  investment  company  by 
a  foreign  government  or  instnunentality 
thereof.  One  commentator  suggested 
that  the  condition  be  clarified  with 
respect  to  the  meaning  of  governmental 
supervision.  In  particular,  the 
commentator  asks  whether  a  foreign 
jurisdiction  that  requires  a  local 
corporation  to  file  information  upon 
incorporation  with  the  local  government 
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or  agency  would  qualify  as  supervision 
or  regulation. 

The  condition  in  the  proposed 
regulations  is  intended  to  require  that 
the  PFIC  be  supervised  or  regulated  as 
an  investment  company  in  a  manner 
comparable,  but  not  identical,  to  RICs. 
Consequently,  the  final  regulations 
clarify  the  type  of  supervision  or 
regulation  required.  The  final 
regulations  provide  that  sufficient 
supervision  or  regulation  requires  that 
the  government  or  agency  have  broad 
inspection  and  enforcement  authority 
and  effective  oversight  over  investment 
companies  to  ensure  that  such 
companies  provide  complete  and 
accurate  disclosure  of  relevant  financial 
information  to  shareholders  and 
potential  investors  and  to  provide 
adequate  sanctions  for  false  or 
inadequate  disclosiu-e.  The  mere  filing 
of  information  upon  incorporation  does 
not  qualify  as  supervision  or  regulation. 

Finally,  the  proposed  regulations 
require  that  the  foreign  corporation  have 
no  senior  seciuities  authorized  or 
outstanding,  including  any  debt  other 
than  de  minimis  amounts.  In  addition, 
the  proposed  regulations  require  that 
the  foreign  corporation  meet  the  PFIC 
income  and  asset  tests  in  sections 
1297(a)(1)  and  (2)  with  the  requisite 
percentages  increased  from  75  percent 
to  90  percent  and  from  50  percent  to  90 
percent  respectively.  One  commentator 
asserted  that  these  conditions  not  be 
included  in  the  final  regulations 
because  there  is  no  basis  for  requiring  a 
PFIC  to  have  the  same  borrowing 
restrictions,  asset  composition,  and 
characteristics  of  RICs  in  order  for  the 
PFIC's  stock  to  be  marketable  stock 
under  section  1296. 

Conditions  regarding  debt  and  asset 
composition  are  essential  characteristics 
of  RICs.  The  IRS  and  the  Treasury 
Department  believe  that  Congress 
intended  to  provide  mark-to-market 
treatment  to  shares  of  PFICs  that  are,  in 
fact,  comparable  to  RICs. 

Special  Rules  for  RICs 

The  proposed  regulations  provide  that 
if  shares  in  a  PFIC  are  owned  directly 
or  indirectly  by  a  RIC,  that  is  offering  for 
sale,  or  has  outstanding  any  stock  of 
which  it  is  the  issuer,  and  which  is 
redeemable  at  net  asset  value,  the  PFIC 
shares  shall  be  treated  as  marketable 
stock  for  purposes  of  section  1296. 
Section  1296(e)(2)  further  provides  that 
except  as  provided  in  regulations, 
similar  treatment  as  marketable  stock 
shall  apply  in  the  case  of  any  other  RIC 
which  publishes  net  asset  valuations  at 
least  annually.  The  IRS  and  Treasury 
Department  invited  comments  regarding 
situations  where  PFIC  stock  held  by 


other  RICs  that  publish  asset  valuations 
at  least  annually  should  not  be  treated 
as  marketable  stock  for  purposes  of 
section  1296. 

One  commentator  explained  why 
PFIC  stock  held  by  any  closed-end  RIC 
that  publishes  net  asset  values  at  least 
annually  should  be  treated  as 
marketable  stock.  In  particular,  that 
commentator  pointed  out  that  closed- 
end  RICs  are  subject  to  many  of  the 
same  regulatory  requirements  as  open- 
end  RICs.  In  addition,  th"at  commentator 
explained  that  an  industry  practice  has 
developed  under  which  closed-end  RICs 
typically  determine  and  publish  current 
share  prices,  together  with  net  asset 
values,  on  a  weekly  basis  in  print  and 
other  media. 

At  this  time,  the  IRS  and  Treasury 
Department  know  of  no  reason  not  to 
treat  PFIC  stock  held  by  closed-end 
funds  that  publish  net  asset  values  at 
least  annually  as  marketable  stock. 
Consequently,  as  provided  by  section 
1296(e)(2).  PFIC  stock  held  by  any 
closed-end  RIC  that  publishes  net  asset 
values  at  least  annually  shall  be  treated 
as  marketable  stock.  The  final 
regulations,  however,  continue  to 
reserve  this  issue  in  the  event  that  it  is 
determined  that  situations  exist  where 
PFIC  stock  held  by  closed-end  RICs  that 
publish  net  asset  valuations  at  least 
annually  should  not  be  treated  as 
marketable  stock  for  purposes  of  section 
1296.  If  such  a  situation  is  found  to 
exist,  the  reservation  will  be  replaced  at 
that  time  by  a  new  regulatory  exception. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  significant  regulatory 
actions  as  defined  in  EO  12866. 
Therefore,  a  regulatory  assessment  is  not 
required.  It  also  has  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  does 
not  apply  to  these  regulations,  and, 
because  the  regulations  do  not  impose  a 
requirement  for  the  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pxu-suant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceeding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Robert  Laudeman  of  the 
Office  of  the  Associate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  IRS  and  Treasury 


Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  *.  Section 
1.1296(e)-l  also  issued  under  26  U.S.C. 
1296(e).  •  •  * 

Par.  2.  Section  1.1296(e)-l  is  added  to 
read  as  follows: 

§1.1 29G(e)-1     Definition  of  martcetable 
Steele 

(a)  General  rule.  For  purposes  of 
section  1296,  the  term  marketable  stock 
means — 

(1)  Passive  foreign  investment 
company  (PFIC)  stock  that  is  regularly 
traded,  as  defined  in  paragraph  (b)  of 
this  section,  on  a  qualified  exchange  or 
other  market,  as  defined  in  paragraph  (c) 
of  this  section; 

(2)  Stock  in  certain  PFICs.  as 
described  in  paragraph  (d)  of  this 
section;  and 

(3)  Options  on  stock  that  is  described 
in  paragraph  (a)(1)  or  (2)  of  this  section, 
to  the  extent  provided  in  paragraph  (e) 
of  this  section. 

(b)  Regularly  traded— {1)  General  rule. 
For  purposes  of  paragraph  (a)(1)  of  this 
section,  a  class  of  stock  that  is  traded  on 
one  or  more  qualified  exchanges  or 
other  markets,  as  defined  in  paragraph 
(c)  of  this  section,  is  regidarly  traded  on 
such  exchanges  or  markets  for  any 
calendar  year  during  which  such  class 
of  stock  is  traded,  other  than  in  de 
minimis  quantities,  on  at  least  15  days 
during  each  calendar  quarter. 

(2)  Anti-abuse  rule.  Trades  that  have 
as  one  of  their  principal  purposes  the 
meeting  of  the  trading  requirement  of 
paragraph  {b)(l)  of  this  section  shall  be 
disregarded.  Further,  a  class  of  stock 
shall  not  be  treated  as  meeting  the 
trading  requirement  of  paragraph  (b)(1) 
of  this  section  if  there  is  a  pattern  of 
trades  conducted  to  meet  the 
requirement  of  paragraph  (b)(1)  of  this 
section. 

(c)  Qualified  exchange  or  other 
market — (1 )  General  rule.  For  purposes 
of  paragraph  (a)(1)  of  this  section,  the 
term  qualified  exchange  or  other  market 
means,  for  any  calendar  year — 

(i)  A  national  securities  exchange  that 
is  registered  with  the  Securities  and 
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statements  of  the  foreign  corporation 
that  include  balance  sheets  (statements 
of  assets,  liabilities,  and  net  assets)  and 
statements  of  income  and  expenses,  and 
those  statements  are  made  aveulable  to 
the  public; 

(v)  The  foreign  corporation  is 
supervised  or  regulated  as  an 
investment  company  by  a  foreign 
govenunent  or  an  agency  or 
instrumentality  thereof  that  has  broad 
inspection  and  enforcement  authority 
and  effective  oversight  over  investment 
companies; 

(vi)  At  all  times  during  the  calendar 
year,  the  foreign  corporation  has  no 
senior  securities  authorized  or 
outstanding,  including  any  debt  other 
than  in  de  minimis  amounts; 

(vii)  Ninety  percent  or  more  of  the 
gross  income  of  the  foreign  corporation 
for  its  taxable  year  is  passive  income,  as 
defined  in  section  1297(a)(1)  and  the 
regulations  thereunder;  and 

(viii)  The  average  percentage  of  assets 
held  by  the  foreign  corporation  during 
its  taxable  year  which  produce  passive 
income  or  which  are  held  for  the 
production  of  passive  income,  as 
defined  in  section  1297(a)(2)  and  the 
regulations  thereunder,  is  at  least  90 
percent. 

(2)  Anti-abuse  rule.  If  a  foreign 
corporation  undertakes  any  actions  that 
have  as  one  of  their  principal  purposes 
the  manipulation  of  the  net  asset  value 
of  a  class  of  its  shares,  for  the  calendar 
year  in  which  the  manipulation  occiu-s, 
the  shares  are  not  marketable  stock  for 
purposes  of  paragraph  (d)(1)  of  this 
section. 

(e)  (Reserved] 

(f)  Special  rules  for  regulated 
investment  companies  (RICs) — (1) 
General  rule.  In  the  case  of  any  RIC  that 
is  offering  for  sale,  or  has  outstanding, 
any  stock  of  which  it  is  the  issuer  and 
which  is  redeemable  at  net  asset  value, 
if  the  RIC  owns  directly  or  indirectly,  as 
defined  in  sections  958(a)(1)  and  (2), 
stock  in  any  passive  foreign  investment 
company,  that  stock  will  be  treated  as 
marketable  stock  owned  by  that  RIC  for 
purposes  of  section  1296.  Except  as 
provided  in  paragraph  {f)(2)  of  this 
section,  in  the  case  of  any  other  RIC  that 
publishes  net  asset  valuations  at  least 
aiuiually,  if  the  RIC  owns  directly  or 
indirectly,  as  defined  in  sections 
958(a)(1)  and  (2),  stock  in  any  passive 
foreign  investment  company,  that  stock 
will  be  treated  as  marketable  stock 
owned  by  that  RIC  for  purposes  of 
section  1296. 

(2)  [Reserved] 

(g)  Effective  date.  This  section  applies 
to  shareholders  whose  taxable  year  ends 
on  or  after  January  25.  2000  for  stock  in 
a  foreign  corporation  whose  taxable  year 


ends  with  or  within  the  shareholder's 
taxable  year.  In  addition,  shareholders 
may  elect  to  apply  these  regulations  to 
any  taxable  year  beginning  after 
December  31, 1997,  for  stock  in  a 
foreign  corporation  whose  taxable  year 
ends  with  or  within  the  shareholder's 
taxable  year. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  January  12,  2000. 
Jonathan  Talisman, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  00-1530  Filed  1-21-00;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[TD  8865] 

RIN  1545-AS77 

Amortization  of  Intangible  Property 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  amortization 
of  certain  intangible  property.  The  final 
regulations  reflect  changes  to  the  law 
made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA  '93) 
and  affect  taxpayers  who  acquired 
intangible  property  after  August  10. 
1993,  or  made  a  retroactive  election  to 
apply  OBRA  '93  to  intangibles  acquired 
afterjuly  25, 1991. 

DATES:  Effective  Date;  January  25,  2000. 
Applicability  Dates:  These  regulations 
apply  to  property  acquired  after  January 
25,  2000.  Regulations  to  implement 
section  197(e)(4)(D)  are  applicable 
August  11, 1993,  for  property  acquired 
after  August  10,  1993  (or  July  26,  1991, 
for  property  acquired  after  July  25,  1991, 
if  a  valid  retroactive  election  has  been 
made  under  §  1.1 97-lT). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Huffman  at  (202)  622-3110  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and,  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  44  U.S.C.  3507 
and  assigned  control  number  1545- 
1671. 
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The  collection  of  information  in  this 
regulation  is  in  §  1.197-2(h)(9).  This 
information  is  required  in  order  to 
provide  guidance  on  the  time  and 
manner  of  making  the  election  under 
section  197{fl(9)(B).  Under  this  election, 
the  seller  of  a  section  197  intangible 
may  pay  a  tax  on  the  sale  in  order  to 
avoid  the  application  of  the  anti- 
chuming  rules  of  section  197(f)(9)  to  the 
purchaser.  This  information  will  be 
used  to  confirm  the  parties  to  the 
transaction,  calculate  any  additional  tax 
due,  and  notify  the  purchaser  of  the 
seller's  election.  The  likely  respondents 
are  business  or  other  for-profit 
institutions. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget.  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  March  27,  2000.  Comments 
are  specifically  requested  concerning: 

whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  hitemal  Revenue 
Service,  including  whether  the 
information  will  have  practical  utility; 

The  accxuacy  of  the  estimated  biuden 
associated  with  the  collection  of 
information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  collection  of  information  may  be 
minimized,  including  through  the 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Estimated  total  annual  reporting 
biuden:  1500  hours. 

Estimated  average  annual  burden 
hours  per  respondent  varies  from  2  to  4 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  3  hoiu-s. 

Estimated  niunber  of  respondents:  500 
per  year.  * 

Estimated  annual  frequency  of 
responses:  1. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 


Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  January  16,  1997,  the  IRS 
published  proposed  regulations  (REG- 
209709-94)  in  the  Federal  Register  (62 
FR  2336)  inviting  comments  under 
sections  167(f)  and  197.  A  public 
hearing  was  held  May  15, 1997. 
Numerous  comments  have  been 
received.  After  consideration  of  all  the 
comments,  the  proposed  regulations  are 
adopted  as  revised  by  this  Treasiuy 
decision. 

Explanation  of  Provisions 

Section  162(k)  Application 

Example  4  of  the  proposed  regulation 
§  1.197-2(k)  provided  that  amoimts  paid 
for  a  covenant  not  to  compete  entered 
into  in  connection  with  a  redemption 
was  nondeductible  under  section  162(k) 
and  thus  not  subject  to  section  197. 
Commentators  suggested  that  guidance 
on  the  application  of  section  162(k)  to 
transactions  involving  section  197 
intangibles  should  be  addressed  in 
regulations  under  section  162(k).  No 
reference  to  section  162(k)  is  made  in 
the  final  regulations. 

Purchase  of  a  Trade  or  Business 

Certain  intangibles  are  excepted  from 
the  application  of  section  197  if  they  are 
not  acquired  as  part  of  a  purchase  of  a 
trade  or  business.  The  proposed 
regulations  provide  that,  for  piuposes  of 
section  197,  a  group  of  assets  constitutes 
a  trade  or  business  if  their  use  would 
constitute  a  trade  or  business  under 
section  1060  (that  is,  if  goodwill  or 
going  concern  value  could,  luider  any 
circumstances,  attach  to  the  assets). 

In  addition,  the  proposed  regulations 
treat  a  group  of  assets  as  a  trade  or 
business  if  they  include  any  customer- 
based  intangibles  or,  with  certain 
exceptions,  any  franchise,  trademark,  or 
trade  name  (the  per  se  rules).  The 
preamble  of  the  proposed  regulations 
state  that  the  IRS  intends  to  provide 
additional  guidance  on  the 
circumstances  in  which  a  group  of 
assets  is  treated  as  a  trade  or  business 
in  regulations  under  section  1060. 

Although  a  number  of  comments 
requested  that  the  final  regulations 
under  section  197  provide  such 
additional  guidance,  the  final 
regulations  generally  retain,  without 
amplification,  the  rules  in  the  proposed 


regulations.  The  IRS  and  Treasury 
Department  will,  however,  continue  to 
consider  this  issue  during  the 
development  of  final  regulations  under 
section  1060. 

Commentators  also  requested 
modifications  to  the  per  se  rules.  In 
^fr  response  to  these  comments,  the  final 
regulations  limit  the  applicability  of 
these  rules  to  the  cases  specifically 
described  in  the  legislative  history  of 
section  197  (that  is,  the  acquisition  of  a 
fi'anchise,  trademark,  or  trade  name). 
The  final  regulations  retain  the 
proposed  exceptions  under  which 
certain  franchises,  trademarks,  and  trade 
names  are  disregarded  in  applying  the 
per  se  rules.  In  addition,  the  regulations 
clarify  that  a  license  of  a  trademark  or 
trade  name  is  also  disregarded  in 
applying  the  per  se  rules. 

Computer  Software 

The  final  regulations  contain  rules 
that  supersede  certain  of  the  procedures 
set  forth  in  Revenue  Procediu«  69-21 
(1969-2  C.B.  303),  which  provides 
guidelines  relating  to  costs  incurred  to 
develop,  purchase,  or  lease  computer 
software.  Specifically,  the  final 
regulations  provide  that  purchased 
computer  software  is  amortizable  over 
15  years  if  section  197  applies  and  over 
36  months  if  the  software  is  not  a 
section  197  intangible.  In  addition,  the 
regidations  clarify  that  section  197 
(rather  than  §  1.162-11)  applies  to 
certain  costs  inciured  with  respect  to 
leased  software  (that  is,  costs  to  acquire 
a  section  197  intangible  that  is  a  limited 
interest  in  software).  Computer  software 
costs  included,  without  being  separately 
stated,  in  the  cost  of  the  computer 
hardware  (bundled  software)  continue 
to  be  capitalized  and  depreciated  as  part 
of  the  computer  hardware.  In  addition, 
the  final  regulations  treat  software  costs 
as  ciurently  deductible  (and  not  subject 
to  section  197)  if  they  are  not  chargeable 
to  capital  account  under  the  rules 
applicable  to  licensing  transactions 
(discussed  below)  and  are  otherwise 
ciurently  deductible.  The  final 
regulations  clarify  that,  for  this  purpose, 
an  amount  described  in  §  1.162-11  is 
not  currently  deductible  if,  without 
regard  to  §  1.162-11,  such  amount  is 
properly  chargeable  to  capital  account. 
A  proper  and  consistent  practice  of 
taking  software  costs  into  account  under 
§  1.162-11  may,  however,  be  continued 
if  the  costs  are  not  subject  to  section 
197. 

A  revenue  procedure  superseding 
Rev.  Proc.  69-21  and  providing 
procedures  consistent  with  the  ndes  in 
the  final  regidations  will  be  issued  in 
the  near  future.  In  the  meantime, 
taxpayers  may  not  rely  on  the 
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procedures  in  F  ev.  Proc.  69-21  to  the 
extent  they  are  nconsistent  with  section 
167(0,  section  1  97,  or  the  final 
regulations. 

Mortgage  Servit  ing  Rights 

The  proposec  regulations  treat 
mortgage  servic  ing  rights  relating  to  a 
pool  of  mortgag  bs  as  a  single  asset  under 
section  167(0  delating  to  mortgage 
servicing  rights  not  acquired  as  part  of 
a  purchase  of  a  trade  or  business).  Thus, 
if  some  but  not  all  mortgages  in  a  pool 
prepay,  no  loss  is  recognized. 
Commentators  i  issert  that  each  right  in 
the  pool  is  a  di;  crete  asset,  and  thus, 
taxpayers  shou!  d  be  able  to  recognize  a 
loss  upon  the  p  "epayment  of  an 
individual  mor  gage  within  the  pool. 
The  Service  an(  I  the  Treasury 
Department  bel  eve  this  is  generally 
inappropriate  ii  i  cases  where 
depreciation  is  sased  on  the  average 
useful  life  of  th  j  assets.  See  §  1.167(a)- 
8.  Thus,  the  reg  ulations  retain  the  rule 
that  no  loss  is  r  scognized  if  some  but 
not  all  mortgagi  ss  in  a  pool  prepay  or  are 
sold  or  exchanf  ed.  The  final  regulations 
provide,  howe\  er,  that  if  a  taxpayer 
establishes  mul  tiple  accounts  within  a 
pool  at  the  time  of  its  acquisition,  gain 
or  loss  is  recogiized  on  the  sale  or 
exchange  of  all  mortgage  servicing  rights 
within  any  sue  i  account. 

When  Section  :  97  Amortization  Begins 

The  proposed  regulations  provide  that 
amortization  b<  gins  the  later  of  the  first 
day  of  the  mon  h  in  which  the  property 
is  acquired,  or  he  first  month  in  which 
the  active  cond  uct  of  a  trade  or  business 
begins.  Comme  ntators  suggest  that  the 
literal  language  of  section  197(a)  allows 
amortization  b<  ginning  with  the  month 
the  intangible  i  >  acquired.  Under  section 
197(c)(1),  how«  ver,  a  section  197 
intangible  is  an  lortizable  only  if  it  is 
held  in  connec  ion  with  the  conduct  of 
a  trade  or  busii  ess  or  an  activity 
described  in  section  212.  Moreover, 
there  is  no  sugj  ;estion  in  the  legislative 
history  that  Co  igress  intended  to  apply 
a  rule  differing  from  those  applicable 
under  section  :  67  and  former  section 
1253(d). 

Former  sectim  1253(d)(2)  provided, 
in  language  sir  lilar  to  that  in  section 
197(a),  that  the  amortization  of  certain 
amounts  begin  >  in  the  taxable  year  in 
which  the  amo  unts  are  paid.  Although 
section  1253{d  (2)  did  not  contain  any 
reference  to  sei  :tion  162  or  to  use  in  a 
trade  or  business,  it  was  nevertheless 
well  establishe  d  at  the  time  of  the 
enactment  of  s  )ction  197  that  the 
provision  emb  )died  a  trade  or  business 
requirement  ai  d  that  amounts  were  not 
deductible  the  eunder  unless  the 
taxpayer  was  c  perating  or  conducting  a 


trade  or  business  after  the  amounts  were 

paid. 

Commentators  suggest  that  it  is 
significant  that  section  167  refers  to 
"property  used  in  the  trade  or  business" 
while  property  can  qualify  for 
amortization  under  section  197  if  it  is 
"held  in  connection  with  the  conduct  of 
a  trade  or  business."  Further, 
commentators  assert  that  the  language 
used  in  section  197  is  closer  to  the 
"held  in  connection  with  his  trade  or 
business"  language  used  in  section  174, 
which  does  not  require  the  current 
conduct  of  a  trade  or  business,  than  to 
the  language  of  section  167.  The 
different  language  used  in  these 
provisions  can  be  explained,  however, 
without  departing  from  previous 
practice  under  sections  167  and  1253(d) 
regarding  the  time  at  which 
amortization  commences.  Broader 
language  under  section  197  is  necessary 
because  it  applies  to  assets,  such  as 
goodwill,  that  although  held  in 
connection  with  the  conduct  of  a  trade 
or  business  are  not  commonly  viewed  as 
being  used  in  the  trade  or  business. 
Further,  modifying  the  language  used  in 
section  174  by  adding  the  words 
"conduct  of  indicates  that  Congress 
did  not  intend  to  change  the 
longstanding  trade  or  business 
requirement  for  purposes  of  determining 
when  amortization  commences. 

Consequently,  the  final  regulations 
retain  the  rule  in  the  proposed 
regulations  that  amortization  begins  no 
earlier  than  the  first  day  of  the  month 
in  which  the  active  trade  or  business  or 
the  activity  described  in  section  212 
begins. 

Transactions  Involving  Partnerships 

The  final  regulations  relating  to 
partnership  transactions  have  been 
changed  from  the  proposed  regulations 
in  several  respects  to  reflect  the 
recommendations  of  commentators. 
Example  17  of  the  proposed  regulation 
§  1.197-2(k)  provided  that  a  partner  may 
amortize  a  §  743  adjustment  wiih 
respect  to  a  section  197  intangible  only 
if  the  formation  of  the  partnership  and 
the  sale  of  the  partnership  interest  are 
"uruelated  transactions."  Commentators 
suggested  that  an  unrelated  transaction 
standard  would  create  significant 
confusion  for  taxpayers.  According  to 
the  commentators,  taxpayers  would 
have  greater  certainty  with  respect  to 
their  transactions,  and  the  government 
still  would  be  adequately  protected,  if 
these  transactions  were  analyzed  under 
general  tax  principles,  including  the 
step  transaction  doctrine.  The  final 
regulations  remove  the  uiuelated 
transaction  requirement.  However,  if  the 
transaction  is  structured  so  that,  under 


general  principles  of  tax  law,  the 
transaction  is  not  properly  characterized 
as  a  sale  of  a  partnership  interest,  then 
section  197  will  apply  to  the  transaction 
as  recast  to  reflect  its  true  economic 
substance. 

Certain  commentators  also  requested 
that  Example  16  of  proposed  regulation 
§  1.197-2(k)  be  modified  to  allow  a 
partnership  to  amortize  an  intangible 
contributed  to  the  partnership  under  the 
transferred  basis  rules  imder  section 
197(0(2),  even  if  a  partner  related  to  the 
partnership  under  section  197(0(9){C) 
had  owned  the  intangible  during  the 
transition  period  and,  as  part  of  an 
integrated  transaction,  had  sold  the 
intangible  to  an  uiuelated  party  before 
forming  the  partnership.  The 
commentators  suggested  that  because 
section  197{0(9)(E)  generally  permits 
amortization  for  the  stepped-up  basis  in 
a  partnership  transaction  under  section 
743  where  a  section  754  election  was  in 
effect,  amortization  also  should  be 
allowed  in  a  sale  of  an  intangible 
followed  by  a  contribution  of  the 
intangible  to  a  partnership,  an 
economically  similar  transaction.  This 
recommendation  was  not  adopted.  In 
general,  a  partnership  is  treated  as  an 
entity  separate  from  its  partners  in 
characterizing  related  party  transfers. 
See,  e.g.,  Section  707(b)(1)  (specifically 
referenced  in  section  197(0(9)(C)(i)(I)). 
Section  197(0(9)(E)  does  provide  a 
special  anti-chuming  rule  for  certain 
partnership  transactions.  However,  this 
special  rule  is  not  applicable  in 
situations  where  a  partnership  has  a 
transferred  basis  in  the  intangible  under 
section  723.  With  respect  to  the  analogy 
under  section  743,  where  a  transferee  is 
allowed  to  amortize  a  section  743  basis 
step-up,  it  is  only  the  increase  in  basis 
that  may  be  amortized,  and  the 
amortization  attributable  to  the  basis 
increase  is  segregated  for  use  only  by 
the  transferee  partner.  Neither  of  these 
results  necessarily  follow  from  a  sale  of 
property  followed  by  a  contribution  of 
the  property  to  the  partnership. 

The  proposed  regulations  did  not 
allow  partners  to  deduct,  for  federal 
income  tax  purposes,  curative  or 
remedial  amortization  allocations  from 
the  partnership  in  situations  where  the 
asset  was  a  section  197(0(9)  intangible 
(and  thus  nonamortizable)  in  the  hands 
of  the  contributing  partner. 
Commentators  have  suggested  allowing 
curative  and  remedial  allocations  under 
section  704(c).  The  final  regulations 
generally  permit  a  partnership  to  make 
curative  or  remedial  allocations  to  its 
noncontributing  partners  of 
amortization  relating  to  an  asset  that 
was  amortizable  (or  a  zero-basis 
intangible  that  otherwise  would  have 
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been  amortizable)  in  the  hands  of  the 
contributor.  For  assets  that  were  section 
197(f)(9)  intangibles  (and  thus 
nonamortizable)  in  the  hands  of  the 
contributor,  however,  the  partnership 
may  make  deductible  amortization 
allocations  to  the  noncontributing 
partners  under  the  remedial  method 
only.  The  final  regulations  permit 
remedial  allocations  because,  imder 
section  704(c),  remedial  allocations  treat 
the  amortizable  portion  of  contributed 
property  like  newly  piu-chased  property, 
with  a  new  holding  period  and 
determinable  allocation  of  tax  items. 
This  result,  which  is  similar  to  the 
result  obtained  for  basis  increases  imder 
section  743,  does  not  follow  under  the 
cvuative  method  because  curative 
allocations  are  not  determined  as  if  the 
applicable  property  were  newly 
purchased  property.  The  decision  to 
allow  amortization  for  remedial 
allocations  in  these  regulations  also  is 
consistent  with  the  decisions  regarding 
fungibility  of  partnership  interests  that 
are  inherent  in  the  recently  ftnalized 
regulations  imder  sections  743  and  755. 
Finally,  the  rules  governing  section 
704(c)  allocations  of  amortization  from 
section  197  intangibles  contributed  to  a 
partnership  in  a  nonrecognition 
transaction  are  still  subject  to  the  anti- 
chuming  provisions.  Accordingly, 
remedial  allocations  of  deductible 
amortization  expenses  may  not  be  made 
to  a  partner  who  is  related  to  a  partner 
that  contributes  an  intangible  subject  to 
the  anti-chuming  rules.  Certain 
problems  may  arise  in  maintaining 
capital  accounts  where  a  partnership 
elects  to  make  remedial  allocations,  and 
the  anti-chuming  rules  apply  with 
respect  to  one  or  more  partners.  These 
problems  also  arise  in  the  context  of 
section  734(b)  adjustments  and  are 
discussed  in  the  preeunble  to  the 
proposed  regulations  relating  to  the 
application  of  the  anti-chiu-ning  rules  to 
basis  adjustments  under  sections  732(b) 
and  734(b),  which  are  being  issued  at 
the  same  date  as  these  final  regulations. 

Conunentators  requested  that  the  final 
regulations  provide  additional  guidance 
on  how  the  special  anti-chuming  rule  of 
section  197(f)(9)(E)  applies  to  increases 
in  the  basis  of  property  under  sections 
732,  734,  and  743.  In  accordance  with 
these  comments,  the  final  regulations 
provide  rules  for  determining  the 
amoimt  of  a  basis  adjustment  imder 
sections  732(d)  and  743  that  will  be 
subject  to  the  anti-chuming  rules.  The 
Treasury  Department  and  the  IRS  also 
are  issuing,  at  the  same  time  as  these 
final  regulations,  proposed  regulations 
addressing  how  to  determine  the 
amount  of  a  basis  adjustment  under 


sections  732(b)  and  734(b)  that  will  be 
subject  to  the  anti-chuming  mles. 

Finally,  the  final  regulations  provide 
that  where,  for  purposes  of-the  anti- 
chuming  rules,  a  partner  is  treated  as 
holding  its  proportionate  share  of 
partnership  property  under  section 
197(f)(9)(E),  the  continued  or 
subsequent  use  (by  license  or  otherwise) 
of  an  intangible  by  a  partner  could  cause 
the  anti-churning  rules  to  apply  with 
respect  to  that  partner's  share  of  the 
intangible  in  situations  where  a  basis 
step-up  under  section  732(d)  or  743(b) 
otherwise  would  be  amortizable.  This 
rule  is  necessary  in  order  to  prevent  the 
circumvention  of  section  197(f)(9)(A) 
through  the  use  of  a  partnership.  The 
proposed  regulations  being  issued  in 
conjunction  with  these  final  regulations 
expand  the  application  of  this  rule  to 
basis  adjustments  under  sections  732(b) 
and  734(b). 

Contracts  for  the  Use  of  a  Section  197 
Intangible 

The  proposed  regulations  provide  that 
a  right  to  use  a  section  197  intangible 
pursuant  to  a  license,  contract,  or  other 
arrangement  is.  itself,  a  section  197 
intangible.  The  proposed  regulations 
further  provide  that  amounts  paid  for 
such  a  right  are  chargeable  to  capital 
account,  whether  or  not  the  payments 
would  have  been  deductible  (for 
example,  as  a  royalty)  if  the  right  were 
not  a  section  197  intangible.  Under  the 
proposed  regulations,  tihe  amount 
chargeable  to  capital  account  is 
generally  determined  without  regard  to 
sections  483  and  1274  (that  is,  no  part 
of  the  amount  paid  is  recharacterized  as 
unstated  interest  or  original  issue 
discount).  Finally,  the  proposed 
regulations  treat  the  adquisition  of  a 
franchise,  trademark,  or  trade  name  as 
the  acquisition  of  a  trade  or  business, 
thereby  preventing  other  intangibles 
acquired  in  the  same  transaction  or 
series  of  related  transactions  from 
qualifying  for  any  of  the  exceptions 
applicable  to  separately  acquired 
property. 

Commentators  suggested  that  these 
rules  have  negative  consequences  for 
common  cross-border  and  affiliate 
licenses,  which  frequently  include,  in 
addition  to  rights  that  would  not  be 
subject  to  section  197  if  not  acquired  as 
part  of  a  purchase  of  a  trade  or  business, 
rights  to  use  a  trademark  or  trade  name. 
Under  prior  law,  amounts  paid  for  these 
licenses  were  generally  currentiy 
deductible.  The  proposed  regulations, 
however,  require  amortization  over  15 
yeeirs.  In  addition,  cost  recovery  over  the 
15-year  period  is  significantly 
backloaded  because  the  licenses 
generally  involve  contingent  payments 


that  are  not  includible  in  basis  until  the 
year  in  which  they  are  paid  or  incurred 
and,  in  addition,  the  proposed 
regulations  provide  that  sections  483 
and  1274  are  generally  inapplicable. 
After  further  consideration  of  this 
issue  in  light  of  the  concerns  raised  by 
the  commentators,  the  IRS  and  Treasury 
Department  have  concluded  that, 
particularly  in  the  case  of  common 
licensing  transactions  involving 
technology  and  similar  intangible 
property,  a  different  approach  is 
appropriate.  The  clearest  indication  of 
Congressional  intent  on  this  issue  is  the 
statement  in  the  legislative  history  to 
the  effect  that,  with  certain  exceptions, 
section  197  generally  does  not  apply  to 
amounts  that  were  otherwise  currently 
deductible  before  the  enactment  of 
section  197.  Nevertheless,  the  IRS  and 
Treasury  Department  are  also  mindful 
that  Congress  directed  the  issuance  of 
such  regulations  as  may  be  appropriate 
to  prevent  avoidance  of  the  purposes  of 
section  197. 

The  final  regulations  generally 
provide  that  royalty  payments  under  a 
contract  for  the  use  of  section  197 
intangibles  unconnected  with  the 
purchase  of  a  trade  or  business  are  not 
required  to  be  capitaUzed.  Licensing 
transactions  will,  however,  be  closely 
scrutinized  under  the  principles  of 
section  1235  for  purposes  of 
determining  whether  the  payments  are, 
in  fact,  deductible  royalties  or,  instead, 
represent  purchase  price  that  should  be 
charged  to  capital  account. 

The  final  regulations  also  modify  the 
rule  that  treats  the  acquisition  of  a 
franchise,  trademark,  or  trade  name  as 
the  acquisition  of  a  trade  or  business. 
Under  the  final  regulations,  the 
acquisition  of  an  interest  in  a  trademark 
or  trade  name  is  disregarded  in 
determining  whether  acquired  property 
is  a  trade  or  business  if,  under  die 
principles  of  section  1253,  the  grant  of 
the  interest  is  not  a  transfer  of  all 
substantial  rights  in  the  trademark  or 
trade  name.  Thus,  the  acquisition  of 
such  an  interest  in  a  trademark  or  trade 
name  will  not  subject  other  intangibles 
acquired  in  the  same  transaction  or 
series  of  related  transactions  to  the 
generally  less  favorable  rules  applicable 
to  intangibles  acquired  as  part  of  a 
purchase  of  a  trade  or  business. 

To  prevent  abuses,  the  final 
regulations  provide  that  if  the  right  to 
use  a  section  197  intangible  is  provided 
under  a  license  entered  into  as  part  of 
a  purchase  of  a  trade  or  business, 
amounts  paid  for  the  right  are,  as  under 
the  proposed  regulations,  chargeable  to 
capital  account.  An  exception,  not 
contained  in  the  proposed  regulations, 
is  provided  for  licenses  of  technology, 
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Anti-chuming  h  ules 

The  anti-chuning  rules  of  section  197 
prevent  taxpaye  rs  from  converting 
goodwill,  going  concern  value,  and 
similar  assets  h<  Id  or  used  at  any  time 
during  the  trans  ition  period  into 
amortizable  section  197  intangibles 
through  transac  ions  such  as  transfers  to 
related  parties. '  'he  proposed 
regulations  pro>  ide  guidance  on  a 
number  of  speci  fie  issues  arising  under 
the  anti-chumii  g  rules.  The  final 
regulations  reta  n  this  guidance  with 
certain  modifici  tions  and,  in  addition, 
set  forth  the  puipose  of  the  anti- 
chuming  rules  ( generally,  to  prevent  the 
amortization  of  :ertain  intangibles  that 
are  not  acquirec  after  the  applicable 
effective  date  ir  a  transaction  giving  rise 
to  a  significant  i  ;hange  in  ownership  or, 
use).  The  final  regulations  further 
provide  that  the  anti-chuming  mles  are 
to  be  applied  in  a  manner  that  carries 
out  their  purpo!  e.  The  final  regulations 
include  a  mle  p  roviding  that  a 
transaction  will  be  presumed  to  have  a 
principal  purpc  se  of  avoiding  the  anti- 
chuming  rules  f  it  does  not  effect  a 
significant  char  ee  in  ownership  or  use. 

The  final  regi  lations  also  provide 
additional  guid  mce  concerning  the 
circumstances  i  n  which  persons  are 
treated  as  relate  d  for  purposes  of  the 
anti-chuming  riles.  Section  197 
provides  that  a  relationship  is  tested  for 
purposes  of  the  anti-chuming  mles  both 
immediately  be  fore  and  immediately 


after  the  acquisition.  The  proposed 
regulations  further  provide  that,  in  the 
case  of  intangibles  acquired  in  a  series 
of  related  transactions,  testing  begins 
immediately  before  the  first  acquisition 
and  continues  until  immediately  after 
the  last  acquisition.  Comments 
suggested  that  momentary  relationships 
created  in  the  course  of  the  acquisition 
should  be  disregarded  for  purposes  of 
the  anti-churning  rules.  Such 
relationships  can  arise,  for  example,  in 
the  course  of  a  stock  acquisition 
followed  by  a  liquidation  or  when  assets 
are  contributed  to  a  newly  created 
subsidiary  and,  pursuant  to  a  binding 
commitment,  all  stock  of  the  subsidiary 
is  sold  to  an  unrelated  person  or  persons 
immediately  after  the  contribution. 

To  address  these  and  similar 
situations,  the  final  regulations  provide 
that  in  the  case  of  a  series  of  related 
transactions  (or  a  series  of  transactions 
that  together  comprise  a  qualified  stock 
purchase  within  the  meaning  of  section 
338(d)(3))  a  person  is  treated  as  related 
to  another  person  if  the  relationship 
exists  immediately  before  the  earliest 
such  transaction  or  immediately  after 
the  last  such  transaction.  In  addition, 
any  relationship  created  as  part  of  a 
series  of  related  transactions  in  which  a 
person  acquires  stock  of  a  corporation 
followed  by  a  liquidation  of  the 
acquired  corporation  under  section  331 
generally  is  disregarded.  Further,  as 
with  all  other  provisions  of  the 
regulations  relating  to  the  anti-chuming 
rules,  these  provisions  are  to  be  applied 
in  a  manner  that  carries  out  the  purpose 
of  the  anti-chuming  rules. 

The  final  regulations  also  provide 
guidance  on  the  exemption  from  the 
anti-chuming  rules  if  the  person  from 
whom  the  taxpayer  acquires  an 
intangible  elects  to  recognize  gain  and 
agrees  to  pay  a  specified  amount  of  tax. 
In  general,  these  rules  are  the  same  as 
those  contained  in  the  proposed 
regulations,  except  that  the  proposed 
regulations  do  not  prescribe  procedures 
for  making  the  election.  The  final 
regulations  provide  guidance  on  the 
manner  of  making  the  election, 
including  procedures  that  apply  to 
persons  not  otherwise  subject  to  Federal 
income  tax. 

Effective  Dates 

The  regulations  under  sections  167(f) 
and  197  were  proposed  to  apply  on  the 
date  on  which  the  final  regulations  are 
published  in  the  Federal  Register. 
Regulations  to  implement  section 
197(e)(4)(D)  (separately  acquired 
contracts  of  fixed  duration  or  amount) 
were  proposed  to  apply  August  1 1 , 
1993,  for  property  acquired  after  August 
10.  1993  (or  July  26. 1991.  if  a  valid 


retroactive  election  has  been  made 
under  §  1.197-lT).  Comments  suggested 
that  the  applicability  date  should  be 
modified  to  clarify  that  the  regulations 
(other  than  the  implementation  of 
section  197(e)(4)(D))  apply  only  to 
property  acquired  on  or  after  the  date 
final  regulations  are  published.  This 
suggestion  has  been  adopted. 
Accordingly,  the  final  regulations 
generally  apply  only  to  intangible 
property  acquired  after  the  date  they  are 
published  in  the  Federal  Register. 

The  applicability  date  of  the  mles 
implementing  section  197(e)(4)(D)  is 
similarly  clarified.  Thus,  the  final 
regulations  provide  that  these  rules 
apply  to  property  acquired  after  August 
10, 1993  (or  July  25, 1991.  if  a  valid 
retroactive  election  has  been  made 
under  §  1.197-lT).  The  regulations  also 
provide  consent  for  changes  in  method 
of  accounting  to  comply  with  the  rules 
and  automatic  procedures  for  making 
the  change. 

In  addition,  the  final  regulations 
permit  taxpayers  to  apply  the  rules  in 
the  final  regulations  to  property 
acquired  before  the  applicability  date  of 
the  final  regulations  (or  to  rely  on  the 
proposed  regulations  for  such  property) 
and  provide  similar  consent  and 
automatic  change  procedures  for 
taxpayers  that  choose  to  apply  the  final 
regulations  to  pre-effective  date 
acquisitions. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
do  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  the  time  required  to  prepare  and 
file  the  election  statement  and  notify 
acquirers  is  minimal  and  will  not  have 
a  significant  impact  on  those  few  small 
entities  that  choose  to  make  the 
election.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  Pursuant  to  section  7805(f) 
of  the  Intemal  Revenue  Code,  the  notice 
of  proposed  rulemaking  was  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 
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Drafting  Information 

The  principal  author  of  these 
regulations  is  John  Huffman,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries),  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

ListofSubiects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— JNCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *    *   * 

Section  1.197-2  also  issued  under  26 
U.S.C.  197(g).  *   *   * 

Par.  2.  Section  1.162-11  is  amended 
by  adding  a  sentence  at  the  end  of 
paragraph  (a)  to  read  as  follows: 

§1.162-11     Rentals. 

(a)  *   *   *  See  §  1.197-2  for  rules 
governing  the  amortization  of  costs  to 
acquire  limited  interests  in  section  197 
intangibles. 

***** 

Par.  3.  Section  1.167(a)-3  is  amended 
by  adding  a  sentence  at  the  end  to  read 
as  follows: 

§1.167(a>-3    Intangibles. 

*   *   *  See  sections  197  and  167(f) 
and,  to  the  extent  applicable,  §§  1.197- 
2  and  1.167(a)-14  for  amortization  of 
goodwill  and  certain  other  intangibles 
acquired  after  August  10,  1993,  or  after 
July  25, 1991,  if  a  valid  retroactive 
election  under  §  1.1 97-1 T  has  been 
made. 

Par.  4.  Section  1.167(a)-6  is  amended 
by  adding  two  sentences  at  the  end  of 
paragraph  (a)  to  read  as  follows: 

§  1.167(a)-6    Depreciation  in  special  cases. 

(a)  *   *   *  See  §  1.167(a)-14(c)(4)  for 
depreciation  of  a  separately  acquired 
interest  in  a  patent  or  copyright 
described  in  section  167(fl(2)  acquired 
after  January  25,  2000.  See  §  1.197-2  for 
amortization  of  interests  in  patents  and 
copyrights  that  constitute  amortizable 
section  197  intangibles. 


Par.  5.  Section  1.167(a)-14  is  added  to 
read  as  follows: 

§  1 .1 67(a)-1 4    Treatment  of  certain 
intangible  property  excluded  from  section 
197. 

(a)  Overview.  This  section  provides 
rules  for  the  amortization  of  certain 
intangibles  that  are  excluded  from 
section  197  (relating  to  the  amortization 
of  goodwill  and  certain  other 
intangibles).  These  excluded  intangibles 
are  specifically  described  in  §  1.197-2(c) 
(4),  (6),  (7),  (11),  and  (13)  and  include 
certain  computer  software  and  certain 
other  separately  acquired  rights,  such  as 
rights  to  receive  tangible  property  or 
services,  patents  and  copyrights,  certain 
mortgage  servicing  rights,  and  rights  of 
fixed  duration  or  amount.  Intangibles 
for  which  an  amortization  amount  is 
determined  under  section  167(f)  and 
intangibles  otherwise  excluded  from 
section  197  are  amortizable  only  if  they 
qualify  as  property  subject  to  the 
allowance  for  depreciation  under 
section  167(a). 

(b)  Computer  software — (1)  In  general. 
The  amount  of  the  deductioYi  for 
computer  software  described  in  section 
167(f)(1)  and  §  1.197-2(c)(4)  is 
determined  by  amortizing  the  cost  or 
other  basis  of  the  computer  software 
using  the  straight  line  method  described 
in  §  1.167(b)-l  (except  that  its  salvage 
value  is  treated  as  zero)  and  an 
amortization  period  of  36  months 
beginning  on  the  first  day  of  the  month 
that  the  computer  software  is  placed  in 
service.  If  costs  for  developing  computer 
software  that  the  taxpayer  properly 
elects  to  defer  under  section  1 74(b) 
result  in  the  development  of  property 
subject  to  the  allowance  for  depreciation 
under  section  167,  the  rules  of  this 
paragraph  (b)  will  apply  to  the 
unrecovered  costs.  In  addition,  this 
paragraph  (b)  applies  to  the  cost  of 
separately  acquired  computer  software 
where  these  costs  are  separately  stated 
and  the  costs  are  required  to  be 
capitalized  under  section  263(a). 

(2)  Exceptions.  Paragraph  (b)(1)  of  this 
section  does  not  apply  to  the  cost  of 
computer  software  properly  and 
consistently  taken  into  account  under 

§  1.162-11.  The  cost  of  acquiring  an 
interest  in  computer  software  that  is 
included,  without  being  separately 
stated,  in  the  cost  of  the  hardware  or 
other  tangible  property  is  treated  as  part 
of  the  cost  of  the  hardware  or  other 
tangible  property  that  is  capitalized  and 
depreciated  imder  other  applicable 
sections  of  the  Internal  Revenue  Code. 

(3)  Additional  rules.  Rules  similar  to 
those  in  §  1.197-2  (f)(l)(iii),  (f)(l)(iv), 
and  (f)(2)  (relating  to  the  computation  of 
amortization  deductions  and  the 


treatment  of  contingent  amounts)  apply 
for  purposes  of  this  paragraph  (b). 

(c)  Certain  interests  or  rights  not 
acquired  as  part  of  a  purchase  of  a  trade 
or  business—il)  Certain  rights  to  receive 
tangible  property  or  services.  The 
amoimt  of  the  deduction  for  a  right 
(other  than  a  right  acquired  as  part  of  a 
purchase  of  a  trade  or  business)  to 
receive  tangible  property  or  services 
imder  a  contract  or  from  a  governmental 
xmit  (as  specified  in  section  167(f)(2) 
and  §  1.197-2(c)(6))  is  determined  as 
follows: 

(i)  Amortization  affixed  amounts. 
The  basis  of  a  right  to  receive  a  fixed 
amount  of  tangible  property  or  services 
is  amortized  for  each  taxable  year  by 
multiplying  the  basis  of  the  right  by  a 
fraction,  the  numerator  of  which  is  the 
amount  of  tangible  property  or  services 
received  during  the  taxable  year  and  the 
denominator  of  which  is  the  total 
amount  of  tangible  property  or  services 
received  or  to  be  received  under  the 
terms  of  the  contract  or  governmental 
grant.  For  example,  if  a  taxpayer 
acquires  a  favorable  contract  right  to 
receive  a  fixed  amount  of  raw  materials 
during  an  unspecified  period,  the 
taxpayer  must  amortize  the  cost  of 
acquiring  the  contract  right  by 
multiplying  the  total  cost  by  a  fraction, 
the  numerator  of  which  is  the  amount 
of  raw  materials  received  under  the 
contract  during  the  taxable  year  and  the 
denominator  of  which  is  the  total 
amount  of  raw  materials  received  or  to 
be  received  under  the  contract. 

(ii)  Amortization  of  unspecified 
amount  over  fixed  period.  The  cost  or 
other  basis  of  a  right  to  receive  an 
unspecified  amount  of  tangible  property 
or  services  over  a  fixed  period  is 
amortized  ratably  over  die  period  of  the 
right.  (See  paragraph  (c)(3)  of  this 
section  regarding  renewals). 

(iii)  Amortization  in  other  cases. 
[Reserved] 

(2)  Rights  affixed  duration  or 
amount.  The  amount  of  the  deduction 
for  a  right  (other  than  a  right  acquired 
as  part  of  a  purchase  of  a  trade  or 
business)  of  fixed  duration  or  amoimt 
received  under  a  contract  or  granted  by 
a  govenunental  unit  (specified  in 
section  167(f)(2)  and  §  1.197-2(c)(13)) 
and  not  covered  by  paragraph  (c)(1)  of 
this  section  is  determined  as  follows: 

(i)  Rights  to  a  fixed  amount.  The  basis 
of  a  right  to  a  fixed  amotuit  is  amortized 
for  each  taxable  year  by  multiplying  the 
basis  by  a  fraction,  the  numerator  of 
which  is  the  amount  received  during  the 
taxable  year  and  the  denominator  of 
which  is  the  total  amount  received  or  to 
be  received  under  the  terms  of  the 
contract  or  governmental  grant. 


3826  Fideral  Register / Vol.  65,  No.  16 /Tuesday,  January  25,  2000 /Rules  and  Regulations 


(ii)  Rights  toon  unspecified  amount 
over  fixed  durat  on  of  less  than  15  years. 
The  basis  of  a  ri  ;ht  to  an  unspecified 
amount  over  a  f  xed  duration  of  less 
than  15  years  is  amortized  ratably  over 
the  period  of  th«  <  right. 

(3)  Application  of  renewals,  (i)  For 
purposes  of  paragraphs  (c)  (1)  and  (2)  of 
this  section,  theiduration  of  a  right 
imder  a  contracl  (or  granted  by  a 
governmental  unit)  includes  any 
renewal  period  if,  based  on  all  of  the 
facts  and  circumstances  in  existence  at 
any  time  during)  the  taxable  year  in 
which  the  right  s  acquired,  the  facts 
clearly  indicate  i  reasonable  expectancy 
of  renewal. 

(ii)  The  mere  act  that  a  taxpayer  will 
have  the  opport  inity  to  renew  a 
contract  right  oi  other  right  on  the  same 
terms  as  are  ava  lable  to  others,  in  a 
competitive  auction  or  similar  process 
that  is  designed  to  reflect  fair  market 
value  and  in  wh  ich  the  taxpayer  is  not 
contractually  ad  vantaged,  will  generally 
not  be  taken  into  account  in 
determining  tha  duration  of  such  right 
provided  that  tl  e  bidding  produces  a 
fair  market  valu  b  price  comparable  to 
the  price  that  w  auld  be  obtained  if  the 
rights  were  pun  ;hased  immediately  after 
renewal  from  a  jerson  (other  than  the 
person  granting  the  renewal)  in  an 
arm's-length  transaction. 

(iii)  The  cost  )f  a  renewal  not 
included  in  the  terms  of  the  contract  or 
governmental  g  'ant  is  treated  as  the 
acquisition  of  a  separate  intangible 
asset. 

(4)  Patents  ar  d  copyrights.  If  the 
purchase  price  )f  a  interest  (other  than 
an  interest  acqu  ired  as  part  of  a 
purchase  of  a  tr  ide  or  business)  in  a 
patent  or  copyr  ght  described  in  section 
167(f)(2)  and  §  ;  .197-2(c)(7)  is  payable 
on  at  least  an  a]  inual  basis  as  either  a 
fixed  amount  p^  ;r  use  or  a  fixed 
percentage  of  tl  e  revenue  derived  from 
the  use  of  the  p  itent  or  copyright,  the 
depreciation  de  duction  for  a  taxable 
year  is  equal  to  the  amount  of  the 
purchase  price  paid  or  incurred  dvuing 
the  year.  Other  vise,  the  basis  of  such 
patent  or  copyr  ght  (or  an  interest 
therein)  is  depreciated  either  ratably 
over  its  remain:  ng  useful  life  or  under 
section  167(g)  (income  forecast  method). 
If  a  patent  or  cc  pyright  becomes 
valueless  in  an  '  year  before  its  legal 
expiration,  the  adjusted  basis  may  be 
deducted  in  th<  t  year. 

(5)  Additionc  1  rules.  The  period  of 
amortization  ui  ider  paragraphs  (c)  (1) 
through  (4)  of  t  lis  section  begins  when 
the  intangible  is  placed  in  service,  and 
rules  similar  to  those  in  §  1.197-2(f)(2) 
apply  for  purpdses  of  this  paragraph  (c). 

(d)  Mortgage  servicing  rights — (1)  In 
general.  The  ar  lount  of  the  deduction 


for  mortgage  servicing  rights  described 
in  section  167(f)(3)  and  §  1.197-2(c)(ll) 
is  determined  by  using  the  straight  line 
method  described  in  §  1.167(b)-l 
(except  that  the  seilvage  value  is  treated 
as  zero)  and  an  amortization  period  of 
108  months  begiiuiing  on  the  first  day. 
of  the  month  that  the  rights  are  placed 
in  service.  Mortgage  servicing  rights  are 
not  depreciable  to  the  extent  the  rights 
are  stripped  coupons  under  section 
1286. 

(2)  Treatment  of  rights  acquired  as  a 
pool — (i)  In  general.  Except  as  provided 
in  paragraph  (d)(2)(ii)  of  this  section,  all 
mortgage  servicing  rights  acquired  in 
the  same  transaction  or  in  a  series  of 
related  transactions  are  treated  as  a 
single  asset  (the  pool)  for  purposes  of 
determining  the  depreciation  deduction 
under  this  paragraph  (d)  and  any  gain  or 
loss  from  the  sale,  exchange,  or  other 
disposition  of  the  rights.  Thus,  if  some 
(but  not  all)  of  the  rights  in  a  pool 
become  worthless  as  a  result  of 
prepayments,  no  loss  is  recognized  by 
reason  of  the  prepayment  and  the 
adjusted  basis  of  the  pool  is  not  affected 
by  the  unrecognized  loss.  Similarly,  any 
amount  realized  from  the  sale  or 
exchange  of  some  (but  not  all)  of  the 
mortgage  servicing  rights  is  included  in 
income  and  the  adjusted  basis  of  the 
pool  is  not  affected  by  the  realization. 

(ii)  Multiple  accounts.  If  the  taxpayer 
establishes  multiple  accounts  within  a 
pool  at  the  time  of  its  acquisition,  gain 
or  loss  is  recognized  on  the  sale  or 
exchange  of  all  mortgage  servicing  rights 
within  any  such  account. 

(3)  Additional  rules.  Rules  similar  to 
those  in  §  1.197-2(f)(l)(iii).  (f)(l)(iv), 
and  (f)(2)  (relating  to  the  computation  of 
amortization  deductions  and  the 
treatment  of  contingent  amounts)  apply 
for  purposes  of  this  paragraph  (d). 

(e)  Effective  date — (1)  In  general.  This 
section  applies  to  property  acquired 
after  January  25,  2000,  except  that 
§  1.167(a)-14(c)(2)  (depreciation  of  the 
cost  of  certain  separately  acquired 
rights)  and  so  much  of  §  1.167(a)- 
14(c)(3)  as  relates  to  §  1.167(a)-14(c)(2) 
apply  to  property  acquired  after  August 
1 0,  1 993  (or  July  25 , 1 991 ,  if  a  valid 
retroactive  election  has  been  made 
under  §1.197-1T). 

(2)  Change  in  method  of  accounting. 
See  §1.197-2(11(4)  for  rules  relating  to 
changes  in  method  of  accounting  for 
property  to  which  §  1.167(a)-14  applies. 

Par.  6.  Section  1.197-0  is  added  to 
read  as  follows: 

§1.1 97-0    Table  of  contents. 

This  section  lists  the  headings  that 
appear  in  §  1.197-2. 


§  1 .197-2    Amortization  of  goodwill  and 
certain  other  intangibles. 

(a)  Overview. 

(1)  In  general. 

(2)  Section  167(f)  property. 

(3)  Amounts  otherwise  deductible. 

(b)  Section  197  intangibles;  in  general. 

(1)  Goodwill. 

(2)  Going  concern  value. 

(3)  Workforce  in  place. 

(4)  Information  base. 

(5)  Know-how,  etc. 

(6)  Customer-based  intangibles. 

(7)  Supplier-based  intemgibles. 

(8)  Licenses,  permits,  and  other  rights 
granted  by  governmental  units. 

(9)  Covenants  not  to  compete  and  other 
similar  arrangements. 

(10)  Franchises,  trademarks,  and  trade 
names. 

(11)  Contracts  for  the  use  of,  and  term 
interests  in,  other  section  197  intangibles. 

(12)  Other  similar  items. 

(c)  Section  197  intangibles;  exceptions. 

(1)  Interests  in  a  corporation,  partnership, 
trust,  or  estate. 

(2)  Interests  under  certain  financial  contracts. 

(3)  Interests  in  land. 

(41  Certain  computer  software. 

(i)  Publicly  available. 

(ii)  Not  acquired  as  part  of  trade  or  business. 

(iii)  Other  exceptions. 

(iv)  Computer  software  defined. 

(5)  Certain  interests  in  films,  sound 
recordings,  video  tapes,  books,  or  other 
similar  property. 

(6)  Certain  rights  to  receive  tangible  property 
or  services. 

(7)  Certain  interests  in  patents  or  copyrights. 

(8)  Interests  under  leases  of  tangible  property, 
(i)  Interest  as  a  lessor. 

(ii)  Interest  as  a  lessee. 

(9)  Interests  under  indebtedness, 
(i)  In  general. 

(ii)  Exceptions. 

(10)  Professional  sports  franchises. 

(11)  Mortgage  servicing  rights. 

(12)  Certain  transaction  costs. 

(13)  Rights  of  fixed  duration  or  amount. 

(d)  Amortizable  section  197  intangibles. 

(1)  Definition. 

(2)  Exception  for  self-created  intangibles, 
(i)  In  general. 

(ii)  Created  bv  the  taxpayer. 

(A)  Defined.  ' 

(B)  Contracts  for  the  use  of  intangibles. 

(C)  Improvements  and  modifications, 
(iii)  Exceptions. 

(3)  Exception  for  property  subject  to  anti- 
chuming  rules. 

(e)  Purchase  of  a  trade  or  business. 

(1)  Goodwill  or  going  concern  value. 

(2)  Franchise,  trademark,  or  trade  name, 
(i)  In  general. 

(ii)  Exceptions. 

(3)  Acquisitions  to  be  included. 

(4)  Substantial  portion. 

(5)  Deemed  asset  purchases  under  section 
338. 

(6)  Mortgage  servicing  rights. 

(7)  Computer  software  acquired  for  internal 
use. 

(f)  Computation  of  amortization  deduction. 

(1)  In  general. 

(2)  Treatment  of  contingent  amounts. 

(i)  Amounts  added  to  basis  during  15-year 
period. 
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(ii)  Amounts  becoming  fixed  after  expiration 

of  15-year  period, 
(iii)  Rules  for  including  amounts  in  basis. 
(3)  Basis  determinations  for  certain  assets, 
(i)  Covenants  not  to  compete, 
(ii)  Contracts  for  the  use  of  section  197 

intangibles;  acquired  as  part  of  a  trade  or 

business. 

(A)  In  general. 

(B)  Know-how  and  certain  information  base, 
(iii)  Contracts  for  the  use  of  section  197 

intemgibles;  not  acquired  as  part  of  a  trade 
or  business, 
(iv)  Applicable  rules. 

(A)  Franchises,  trademarks,  and  trade  names. 

(B)  Certain  amounts  treated  as  payable  under 
a  debt  instrument. 

(1)  In  general. 

(2)  Rights  granted  by  governmental  units. 

(3)  Treatment  of  other  parties  to  transaction. 

(4)  Basis  determinations  in  certain 
transactions. 

(i)  Certain  renewal  transactions. 

(ii)  Transactions  subject  to  section  338  or 

1060. 
(iii)  Certain  reinsurance  transactions, 
(g)  Special  rules. 

(1)  Treatment  of  certain  dispositions, 
(i)  Loss  disallowance  rules. 

(A)  In  general. 

(B)  Abandonment  or  worthlessness. 

(C)  Certain  nonrecognition  transfers, 
(ii)  Separately  acquired  property. 

(iii)  Disposition  of  a  covenant  not  to  compete, 
(iv)  Taxpayers  under  conmion  control. 

(A)  In  general. 

(B)  Treatment  of  disallowed  loss. 

(2)  Treatment  of  certain  noru^cognition  and 
exchange  transactions. 

(i)  Relationship  to  anti-chuming  rules, 
(ii)  Treatment  of  nonrecognition  and 
exchange  transactions  generally. 

(A)  Transfer  disregarded. 

(B)  Application  of  general  rule. 

(C)  Transactions  covered. 

(iii)  Certain  exchanged-basis  property, 
(iv)  Transfers  under  section  708(b)(1). 

(A)  In  general. 

(B)  Termination  by  sale  or  exchange  of 
interest. 

(C)  Other  terminations. 

(3)  Increase  in  the  basis  of  partnership 
property  under  section  732(b),  734(b), 
743(b),  or  732(d). 

(4)  Section  704(c)  allocations. 

(i)  Allocations  where  the  intangible  is 

amortizable  by  the  contributor, 
(ii)  Allocations  where  the  intangible  is  not 

amortizable  by  the  contributor. 

(5)  Treatment  of  certain  reinsurance 
transactions. 

(i)  In  general. 

(ii)  Determination  of  adjusted  basis. 

(A)  Acquisitions  (other  than  under  section 
338)  of  specified  insurance  contracts. 

(B)  Insolvent  ceding  company 

(C)  Other  acquisitions.  [Reserved] 

(6)  Amounts  paid  or  incurred  for  a  franchise, 
trademark,  or  trade  name. 

(7)  Amounts  properly  taken  into  account  in 
determining  the  cost  of  property  that  is  not 
a  section  197  intangible. 

(8)  Treatment  of  amortizable  section  197 
intangibles  as  depreciable  property. 

(h)  Anti-chuming  rules. 
(1)  Scope  and  purpose. 


(i)  Scope, 
(ii)  Purpose. 

(2)  Treatment  of  section  197(f)(9)  intangibles. 

(3)  Amounts  deductible  under  section 
1253(d)  or  §1.162-11. 

(4)  Transition  period. 

(5)  Exceptions. 

(6)  Related  person, 
(i)  In  general. 

(ii)  Time  for  testing  relationships, 
(iii)  Certain  relationships  disregarded, 
(iv)  De  minimis  rule.. 

(A)  In  general. 

(B)  Determination  of  beneficial  ownership 
interest. 

(7)  Special  rules  for  entities  that  owned  or 
used  property  at  any  time  during  the 
transition  period  and  that  are  no  longer  in 
existence. 

(8)  Special  rules  for  section  338  deemed 
acquisitions. 

(9)  Gain-recognition  exception, 
(i)  Applicability. 

(ii)  Effect  of  exception. 

(iii)  Time  and  manner  of  election. 

(iv)  Special  rules  for  certain  entities. 

(v)  Effect  of  nonconforming  elections. 

(vi)  Notification  requirements. 

(vii)  Revocation. 

(viii)  Election  Statement. 

(ix)  Determination  of  highest  marginal  rate  of 

tax  and  amount  of  other  Federal  income 

tax  on  gain. 

(A)  Marginal  rate. 

(I)  Noncorporate  taxpayers. 

[2]  Corporations  and  tax-exempt  entities. 

(B)  Other  Federal  income  tax  on  gain, 
(x)  Coordination  with  other  provisions. 

(A)  In  general. 

(B)  Section  1374. 

(C)  Procedural  and  administrative  provisions. 

(D)  Installment  method. 

(xi)  Special  rules  for  persons  not  otherwise 
subject  to  Federal  income  tax. 

(10)  Transactions  subject  to  both  anti- 
chuming  and  noru-ecognition  rules. 

(11)  Avoidance  purpose. 

(12)  Additional  partnership  anti-chuming 
rules 

(i)  In  general. 

(ii)  Section  732(b)  adjustments.  [Reserved] 
(iii)  Section  732(d)  adjustments, 
(iv)  Section  734(b)  adjustments.  [Reserved] 
(v)  Section  743(b)  adjustments, 
(vi)  Partner  is  or  becomes  a  user  of 
partnership  intangible. 

(A)  General  mle. 

(B)  Anti-chuming  partner. 

(C)  Effect  of  retroactive  elections, 
(vii)  Section  704(c)  elections. 

(A)  Allocations  where  the  intangible  is 
amortizable  by  the  contributor. 

(B)  Allocations  where  the  intangible  is  not 
amortizable  by  the  contributor. 

(viii)  Operating  rule  for  transfers  upon  death. 

(i)  Reserved 

(j)  General  anti-abuse  mle. 

(k)  Examples. 

(1)  Effective  dates. 

(1)  In  general. 

(2)  Application  to  pre-effective  date 
acquisitions. 

(3)  Application  of  regulation  project  REG- 
209709-94  to  pre-effective  date 
acquisitions. 

(4)  Change  in  method  of  accounting. 


(i)  In  general. 

(ii)  Application  to  pre-effective  date 

transactions, 
(iii)  Automatic  change  procedures. 

Par.  7.  Section  1.197-2  is  added  to 
read  as  follows: 

§1.197-2    Amortization  of  goodwill  and 
cartain  otttar  intangibles. 

(a)  Overview— {1)  In  general.  Section 
197  allows  an  amortization  deduction 
for  the  capitalized  costs  of  an 
amortizable  section  197  intangible  and 
prohibits  any  other  depreciation  or 
amortization  with  respect  to  that 
property.  Paragraphs  (b),  (c),  and  (e)  of 
this  section  provide  rules  and 
definitions  for  determining  whether 
property  is  a  section  197  intangible,  and 
paragraphs  (d)  and  (e)  of  this  section 
provide  rules  and  definitions  for 
determining  whether  a  section  197 
intangible  is  an  amortizable  section  197 
intangible.  The  amortization  deduction 
under  section  197  is  determined  by 
amortizing  basis  ratably  over  a  15-year 
period  under  the  rules  of  paragraph  (f) 
of  this  section.  Section  197  also 
includes  various  special  rules  pertaining 
to  the  disposition  of  amortizable  section 
197  intangibles,  nonrecognition 
transactions,  anti-chuming  rules,  and 
anti-abuse  rules.  Rules  relating  to  these 
provisions  are  contained  in  paragraphs 
(g),  (h),  and  (j)  of  this  section.  Examples 
demonstrating  the  application  of  these 
provisions  are  contained  in  paragraph 
(k)  of  this  section.  The  effective  date  of 
the  rules  in  this  section  is  contained  in 
paragraph  (1)  of  this  section. 

(2)  Section  167(f)  property.  Section 
167(f)  prescribes  rules  for  computing  the 
depreciation  deduction  for  certain 
property  to  which  section  197  does  not 
apply.  See  §  1.167(a)-14  for  rules  luider 
section  167(f)  and  paragraphs  (c)(4),  (6), 
(7),  (11),  and  (13)  of  this  section  for  a 
description  of  the  property  subject  to 
section  167(f). 

(3)  Amounts  otherwise  deductible. 
Section  197  does  not  apply  to  amounts 
that  are  not  chargeable  to  capital 
accoimt  imder  paragraph  (f)(3)  (relating 
to  basis  determinations  for  covenants 
not  to  compete  and  certain  contracts  for 
the  use  of  section  197  intangibles)  of 
this  section  and  are  otherwise  cvirrently 
deductible.  For  this  purpose,  an  amount 
described  in  §  1.162-11  is  not  currently 
deductible  if,  without  regard  to  §  1.162- 
11,  such  amount  i^roperly  chargeable 
to  capital  accoimt. 

(b)  Section  197  intangibles;  in  general. 
Except  as  otherwise  provided  in 
paragraph  (c)  of  this  section,  the  term 
section  197  intangible  means  any 
property  described  in  section  197(d)(1). 
The  following  rules  and  definitions 
provide  guidance  concerning  property 
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information  with  respect  to  current  or 
prospective  customers.  Thus,  the 
amount  paid  or  incurred  for  information 
base  includes,  for  example,  any  portion 
of  the  purchase  price  of  an  acquired 
trade  or  business  attributable  to  the 
intangible  value  of  technical  manuals, 
training  manuals  or  programs,  data  files, 
and  accounting  or  inventory  control 
systems.  Other  examples  include  the 
cost  of  acquiring  customer  lists, 
subscription  lists,  insurance  expirations, 
patient  or  client  files,  or  lists  of 
newspaper,  magazine,  radio,  or 
television  advertisers. 

(5)  Know-how,  etc.  Section  197 
intangibles  include-any  patent, 
copyright,  formula,  process,  design, 
pattern,  know-how,  format,  package 
design,  computer  software  (as  defined  in 
Maragraph  {c)(4)(iv)  of  this  section),  or 
interest  in  a  film,  sound  recording, 
video  tape,  book,  or  other  similar 
property.  (See,  however,  the  exceptions 
in  paragraph  (c)  of  this  section.) 

(6)  Customer-based  intangibles. 
Section  197  intangibles  include  any 
customer-based  intangible.  A  customer- 
based  intangible  is  any  composition  of 
market,  market  share,  or  other  value 
resulting  from  the  futvire  provision  of 
goods  or  services  pursuant  to 
contractual  or  other  relationships  in  the 
ordinary  course  of  business  with 
customers.  Thus,  the  amount  paid  or 
incurred  for  customer-based  intangibles 
includes,  for  example,  any  portion  of 
the  purchase  price  of  an  acquired  trade 
or  business  attributable  to  the  existence 
of  a  customer  base,  a  circulation  base, 
an  undeveloped  market  or  market 
growth,  insurance  in  force,  the  existence 
of  a  qualification  to  supply  goods  or 
services  to  a  particular  customer,  a 
mortgage  servicing  contract  (as  defined 
in  paragraph  (c)(ll)  of  this  section),  an 
investment  management  contract,  or 
other  relationship  with  customers 
involving  the  future  provision  of  goods 
or  services.  (See,  however,  the 
exceptions  in  paragraph  (c)  of  this 
section.)  In  addition,  customer-based 
intangibles  include  the  deposit  base  and 
any  similar  asset  of  a  financial 
institution.  Thus,  the  amount  paid  or 
incurred  for  customer-based  intangibles 
also  includes  any  portion  of  the 
purchase  price  of  an  acquired  financial 
institution  attributable  to  the  value 
represented  by  existing  checking 
accounts,  savings  accoimts,  escrow 
accounts,  and  other  similar  items  of  the 
financial  institution.  However,  any 
portion  of  the  purchase  price  of  an 
acquired  trade  or  business  attributable 
to  accounts  receivable  or  other  similar 
rights  to  income  for  goods  or  services 
provided  to  customers  prior  to  the 
acquisition  of  a  trade  or  busine&s  is  not 


an  amoimt  paid  or  incurred  for  a 
customer-based  intangible. 

(7)  Supplier-based  intangibles. 
Section  197  intangibles  include  any 
supplier-based  intangible.  A  supplier- 
based  intangible  is  the  value  resulting 
from  the  future  acquisition,  pursuant  to 
contractual  or  other  relationships  with 
suppliers  in  the  ordinary  course  of 
business,  of  goods  or  services  that  will 
be  sold  or  used  by  the  taxpayer.  Thus, 
the  amount  paid  or  incurred  for 
supplier-based  intangibles  includes,  for 
example,  any  portion  of  the  purchase 
price  of  an  acquired  trade  or  business 
attributable  to  the  existence  of  a 
favorable  relationship  with  persons 
providing  distribution  services  (such  as 
favorable  shelf  or  display  space  at  a 
retail  outlet),  the  existence  of  a  favorable 
credit  rating,  or  the  existence  of 
favorable  supply  contracts.  The  amount 
paid  or  incurred  for  supplier-based 
intangibles  does  nbt  include  any 
amount  required  to  be  paid  for  the 
goods  or  services  themselves  pursuant 
to  the  terms  of  the  agreement  or  other 
relationship.  In  addition,  see  the 
exceptions  in  paragraph  (c)  of  this 
section,  including  the  exception  in 
paragraph  (c)(6)  of  this  section  for 
certain  rights  to  receive  tangible 
property  or  services  from  another 
person. 

(8)  Licenses,  permits,  and  other  rights 
granted  by  governmental  units.  Section 
197  intangibles  include  any  license, 
permit,  or  other  right  granted  by  a 
governmental  unit  (including,  for 
purposes  of  section  197,  an  agency  or 
instrumentality  thereof)  even  if  the  right 
is  granted  for  an  indefinite  period  or  is 
reasonably  expected  to  be  renewed  for 
an  indefinite  period.  These  rights 
include,  for  example,  a  liquor  license,  a 
taxi-cab  medallion  (or. license),  an 
airport  landing  or  takeoff  right 
(sometimes  referred  to  as  a  slot),  a 
regulated  airline  route,  or  a  television  or 
radio  broadcasting  license.  The  issuance 
or  renewal  of  a  license,  permit,  or  other 
right  granted  by  a  governmental  imit  is 
considered  an  acquisition  of  the  license, 
permit,  or  other  right.  (See,  however,  the 
exceptions  in  paragraph  (c)  of  this 
section,  including  the  exceptions  in 
paragraph  (c)(3)  of  this  section  for  an 
interest  in  land,  paragraph  (c)(6)  of  this 
section  for  certain  rights  to  receive 
tangible  property  or  services,  paragraph 
(c)(8)  of  this  section  for  an  interest 
under  a  lease  of  tangible  property,  and 
paragraph  (c)(13)  of  this  section  for 
certain  rights  granted  by  a  governmental 
unit.  See  paragraph  (b)(10)  of  this 
section  for  the  treatment  of  franchises.) 

(9)  Covenants  not  to  compete  and 
other  similar  arrangements.  Section  197 
intangibles  include  any  covenant  not  to 
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compete,  or  agreement  having 
substantially  the  same  effect,  entered 
into  in  connection  with  the  direct  or 
indirect  acquisition  of  an  interest  in  a 
trade  or  business  or  a  substantial 
portion  thereof.  For  purposes  of  this 
paragraph  (b){9),  an  acquisition  may  be 
made  in  the  form  of  an  asset  acquisition 
(including  a  qualified  stock  purchase 
that  is  treated  as  a  purchase  of  assets 
under  section  338),  a  stock  acquisition 
or  redemption,  and  the  acquisition  or 
redemption  of  a  partnership  interest.  An 
agreement  requiring  the  performance  of 
services  for  the  acquiring  taxpayer  or 
the  provision  of  property  or  its  use  to 
the  acquiring  taxpayer  does  not  have 
substantially  the  same  effect  as  a 
covenant  not  to  compete  to  the  extent 
that  the  amount  paid  luider  the 
agreement  represents  reasonable 
compensation  for  the  Services  actually 
rendered  or  for  the  property  or  use  of 
the  property  actually  provided. 

(10)  Franchises,  trademarks,  and 
trade  names,  (i)  Section  197  intangibles 
include  any  franchise,  trademark,  or 
trade  name.  The  term  franchise  has  the 
meaning  given  in  section  1253(b)(1)  and 
includes  any  agreement  that  provides 
one  of  the  parties  to  the  agreement  with 
the  right  to  distribute,  sell,  or  provide 
goods,  services,  or  facilities,  within  a 
specified  area.  The  term  trademark 
includes  any  word,  name,  symbol,  or 
device,  or  any  combination  thereof, 
adopted  and  used  to  identify  goods  or 
services  and  distinguish  them  from 
those  provided  by  others.  The  term 
trade  name  includes  any  name  used  to 
identify  or  designate  a  particidar  trade 
or  business  or  the  name  or  title  used  by 
a  person  or  organization  engaged  in  a 
trade  or  business.  A  license,  permit,  or 
other  right  granted  by  a  governmental 
imit  is  a  franchise  if  it  otherwise  meets 
the  definition  of  a  franchise.  A 
trademark  or  trade  name  includes  any 
trademark  or  trade  name  arising  imder 
statute  or  applicable  common  law,  and 
any  similar  right  granted  by  contract. 
The  renewal  of  a  franchise,  trademark, 
or  trade  name  is  treated  as  an 
acquisition  of  the  franchise,  trademark, 
or  trade  name. 

(ii)  Notwithstanding  the  definitions 
provided  in  paragraph  (b)(10)(i)  of  this 
section,  any  amoimt  that  is  paid  or 
incurred  on  accoimt  of  a  transfer,  sale, 
or  other  disposition  of  a  franchise, 
trademark,  or  trade  name  and  that  is 
subject  to  section  1253(d)(1)  is  not 
included  in  the  basis  of  a  section  197 
intangible.  (See  paragraph  (g)(6)  of  this 
section.) 

(11)  Contracts  for  the  use  of,  and  term 
interests  in,  section  197  intangibles. 
Section  1 97  intangibles  include  any 
right  imder  a  license,  contract,  or  other 


arrangement  providing  for  the  use  of 
property  that  would  be  a  section  197 
intangible  under  any  provision  of  this 
paragraph  (b)  (including  this  paragraph 
(b)(ll))  after  giving  effect  to  all  of  the 
exceptions  provided  in  paragraph  (c)  of 
this  section.  Section  197  intangibles  also 
include  any  term  interest  (whether 
outright  or  in  trust)  in  such  property. 

(12)  Other  similar  items.  Section  197 
intangibles  include  any  other  intangible 
property  that  is  similar  in  all  material 
respects  to  the  property  specifically 
described  in  section  197(d)(l)(C)(i) 
through  (v)  and  paragraphs  (b)(3) 
through  (7)  of  this  section.  (See 
paragraph  {g)(5)  of  this  section  for 
special  rules  regarding  certain 
reinsiuance  transactions.) 

(c)  Section  1V7  intangibles; 
exceptions.  The  term  section  197 
intangible  does  not  include  property 
described  in  section  197(e).  The 
following  rules  and  definitions  provide 
guidance  concerning  property  to  which 
the  exceptions  apply: 

{l)Interests  in  a  corporation, 
partnership,  trust,  or  estate.  Section  197 
intangibles  do  not  include  an  interest  in 
a  corporation,  partnership,  trust,  or 
estate.  Thus,  for  example,  amortization 
under  section  197  is  not  available  for 
the  cost  of  acquiring  stock,  partnership 
interests,  or  interests  in  a  trust  or  estate, 
whether  or  not  the  interests  are 
regvdarly  traded  on  an  established 
market.  (See  paragraph  (gK3)  of  this 
section  for  special  rules  applicable  to 
property  of  a  partnership  when  a  section 
754  election  is  in  effect  for  the 
partnership.) 

(2)  Interests  under  certain  financial 
contracts.  Section  197  intangibles  do 
not  include  an  interest  under  an  existing 
futiu-es  contract,  foreign  currency 
contract,  notional  principal  confract, 
interest  rate  swap,  or  other  similar 
financial  contract,  whether  or  not  the 
interest  is  regularly  traded  on  an 
established  ^larket.  However,  this 
exception  does  not  apply  to  an  interest 
under  a  mortgage  servicing  contract, 
credit  card  servicing  contract,  or  other 
contract  to  service  another  person's 
indebtedness,  or  an  interest  imder  an 
assxunption  reinsiu-ance  contract.  (See 
paragraph  (g)(5)  of  this  section  for  the 
treatment  of  assiunption  reinsurance 
contracts.  See  paragraph  (c)(ll)  of  this 
section  and  §  1.167(a)-14(d)  for  the 
treatment  of  mortgage  servicing  rights.) 

(3)  Interests  in  land.  Section  197 
intangibles  do  not  include  any  interest 
in  land.  For  this  purpose,  an  interest  in 
land  includes  a  fee  interest,  life  estate, 
remainder,  easement,  mineral  right, 
timber  right,  grazing  right,  riparian 
right,  air  right,  zoning  variance,  and  any 
other  similar  right,  such  as  a  farm 


allotment,  quota  for  farm  commodities, 
or  crop  acreage  base.  An  interest  in  land 
does  not  include  an  airport  landing  or 
takeoff  right,  a  regulated  airline  route,  or 
a  franchise  to  provide  cable  television 
service.  The  cost  of  acquiring  a  license, 
permit,  or  other  land  improvement 
right,  such  as  a  building  construction  or 
use  permit,  is  taken  into  account  in  the 
same  manner  as  the  underlying 
improvement. 

(4)  Certain  computer  software^i) 
Publicly  available.  Section  197 
intangibles  do  not  include  any  interest 
in  computer  software  that  is  (or  has 
been)  readily  available  to  the  general 
public  on  similar  terms,  is  subject  to  a 
nonexclusive  license,  and  has  not  been 
substantially  modified.  Computer 
software  will  be  treated  as  readily 
available  to  the  general  public  if  the 
software  may  be  obtained  on 
substantially  the  same  terms  by  a 
significant  nmnber  of  persons  that 
would  reasonably  be  expected  to  use  the 
software.  This  requirement  can  be  met 
even  though  the  software  is  not 
available  through  a  system  of  retail 
distribution.  Computer  software  will  not 
be  considered  to  have  been  substantially 
modified  if  the  cost  of  all  modifications 
to  the  version  of  the  software  that  is 
readily  available  to  the  general  public 
does  not  exceed  the  greater  of  25 
percent  of  the  price  at  which  the 
umnodified  version  of  the  software  is 
readily  available  to  the  general  public  or 
$2,000.  For  the  purpose  of  determining 
whether  computer  software  has  been 
substantially  modified — 

(A)  Integrated  programs  acquired  in  a 
package  from  a  single  source  are  treated 
as  a  single  computer  program;  and 

(B)  Any  cost  incurred  to  install  the 
computer  sofhvare  on  a  system  is  not 
treated  as  a  cost  of  the  software. 
However,  the  costs  for  customization, 
such  as  tailoring  to  a  user's 
specifications  (other  than  embedded 
programming  options)  are  costs  of 
modifying  the  software. 

(ii)  Not  acquired  as  part  of  trade  or 
business.  Section  197  intangibles  do  not 
include  an  interest  in  computer  software 
that  is  not  acquired  as  part  of  a  purchase 
of  a  trade  or  business. 

(iii)  Other  exceptions.  For  other 
exceptions  applicable  to  computer 
software,  see  paragraph  (a)(3)  of  this 
section  (relating  to  otherwise  deductible 
amounts)  and  paragraph  (g)(7)  of  this 
section  (relating  to  amounts  properly 
taken  into  account  in  determining  the 
cost  of  property  that  is  not  a  section  197 
intangible). 

(iv)  Computer  software  defined.  For 
purposes  of  this  section,  computer 
software  is  any  program  or  routine  (that 
is,  any  sequence  of  machine-readable 
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code)  that  is  de  signed  to  cause  a 
computer  to  pe  rform  a  desired  function 
or  set  of  functidns,  and  the 
documentation  required  to  describe  and 
maintain  that  p  rogram  or  routine.  It 
includes  all  foims  and  media  in  which 
the  software  is  contained,  whether 
written,  magnetic,  or  otherwise. 
Computer  programs  of  all  classes,  for 
example,  open  ting  systems,  executive 
systems,  monitors,  compilers  and 
translators,  assjmbly  routines,  and 
utility  program  s  as  well  as  application 
programs,  are  i  ncluded.  Computer 
software  also  ii  icludes  any  incidental 
and  ancillary  r  ghts  that  are  necessary  to 
effect  the  acqu:  sition  of  the  title  to,  the 
ownership  of.  ( »r  the  right  to  use  the 
computer  softvf  are,  and  that  are  used 
only  in  connection  with  that  specific 
computer  software.  Such  incidental  and 
ancillary  rights  are  not  included  in  the 
definition  of  trademark  or  trade  name 
under  paragrajih  (b)(10)(i)  of  this 
section.  For  example,  a  trademark  or 
trade  name  tha  t  is  ancillary  to  the 
ownership  or  lise  of  a  specific  computer 
software  program  in  the  taxpayer's  trade 
or  business  an(  I  is  not  acquired  for  the 
purpose  of  mai  keting  the  computer 
software  is  inc  uded  in  the  definition  of 
computer  softvrare  and  is  not  included 
in  the  definitic  n  of  trademark  or  trade 
name.  Comput  n  software  does  not 
include  any  da  la  or  information  base 
described  in  piiragraph  (b)(4)  of  this 
section  unless  the  data  base  or  item  is 
in  the  public  d  omain  and  is  incidental 
to  a  computer  jrogram.  For  this 
purpose,  a  copi,Tighted  or  proprietary 
data  or  informi  ition  base  is  treated  as  in 
the  public  don  ain  if  its  availability 
through  the  co  nputer  program  does  not 
contribute  sigr  ificantly  to  the  cost  of  the 
program.  For  example,  if  a  word- 
processing  pro  jram  includes  a 
dictionary  feat  ire  used  to  spell-check  a 
document  or  a  ly  portion  thereof,  the 
entire  program  (including  the  dictionary 
featiu'e)  is  com  puter  software  regardless 
of  the  form  in  vhich  the  feature  is 
maintained  or  stored. 

(5)  Certain  i  iterests  in  films,  sound 
recordings,  vie  eo  tapes,  books,  or  other 
similar  proper  y.  Section  197  intangibles 
do  not  include  any  interest  (including 
an  interest  as  <  licensee)  in  a  film, 
sound  recordi)  ig,  video  tape,  book,  or 
other  similar  f  roperty  (such  as  the  right 
to  broadcast  oi  transmit  a  live  event)  if 
the  interest  is  lot  acquired  as  part  of  a 
purchase  of  a  rade  or  business.  A  film, 
sound  recording,  video  tape,  book,  or 
other  similar  j  roperty  includes  any 
incidental  anc  ancillary  rights  (such  as 
a  trademark  oi  trade  name)  that  are 
necessary  to  e  feet  the  acquisition  of 
title  to,  the  om  nership  of,  or  the  right  to 


use  the  property  and  are  used  only  in 
connection  with  that  property.  Such 
incidental  and  ancillary  rights  are  not 
included  in  the  definition  of  trademark 
or  trade  name  under  paragraph  (b)(lO){i) 
'of  this  section.  For  purposes  of  this 
paragraph  (c)(5),  computer  software  (as 
defined  in  paragraph  (c)(4)(iv)  of  this 
section)  is  not  treated  as  other  property 
similar  to  a  film,  soimd  recording,  video 
tape,  or  book.  (See  section  167  for 
amortization  of  excluded  intangible 
property  or  interests.) 

(6)  Certain  rights  to  receive  tangible 
property  or  services.  Section  197 
intangibles  do  not  include  any  right  to 
receive  tangible  property  or  services 
under  a  contract  or  from  a  governmental 
unit  if  the  right  is  not  acquired  as  part 
of  a  purchase  of  a  trade  or  business.  Any 
right  that  is  described  in  the  preceding 
sentence  is  not  treated  as  a  section  197 
intangible  even  though  the  right  is  also 
described  in  section  197(d)(1)(D)  and 
paragraph  {b)(8)  of  this  section  (relating 
to  certEiin  governmental  licenses, 
permits,  and  other  rights)  and  even 
though  the  right  fails  to  meet  one  or 
more  of  the  requirements  of  paragraph 
(c)(13)  of  this  section  (relating  to  certain 
rights  of  fixed  duration  or  amount).  (See 
§  1.167(a)-14(c)  (1)  and  (3)  for 
applicable  rules.) 

(7)  Certain  interests  in  patents  or 
copyrights.  Section  197  intangibles  do 
not  include  any  interest  (including  an 
interest  as  a  licensee)  in  a  patent,  patent 
application,  or  copyright  that  is  not 
acquired  as  part  of  a  purchase  of  a  trade 
or  business.  A  patent  or  copyright 
includes  any  incidental  and  ancillary 
rights  (such  as  a  trademark  or  trade 
name)  that  are  necessary  to  effect  the 
acquisition  of  title  to,  the  ownership  of, 
or  the  right  to  use  the  property  and  are 
used  only  in  connection  with  that 
property.  Such  incidental  and  ancillary 
rights  are  not  included  in  the  definition 
of  trademark  or  trade  name  luader 
paragraph  (b)(10)(i)  of  this  section.  (See 

,§  1.167(a)-14(c)(4)  for  applicable  rules.) 

(8)  Interests  under  leases  of  tangible 
property — (i)  Interest  as  a  lessor. 
Section  197  intangibles  do  not  include 
any  interest  as  a  lessor  under  an  existing 
lease  or  sublease  of  tangible  real  or 
personal  property.  In  addition,  the  cost 
of  acquiring  an  interest  as  a  lessor  in 
connection  with  the  acquisition  of 
tangible  property  is  taken  into  accoimt 
as  part  of  the  cost  of  the  tangible 
property.  For  example,  if  a  taxpayer 
acquires  a  shopping  center  that  is  leased 
to  tenants  operating  retail  stores,  any 
portion  of  the  purchase  price 
attributable  to  favorable  lease  terms  is 
taken  into  account  as  part  of  the  basis 
of  the  shopping  center  and  in 
determining  the  depreciation  deduction 


allowed  with  respect  to  the  shopping 
center.  (See  section  167(c)(2).) 

(ii)  Interest  as  a  lessee.  Section  197 
intangibles  do  not  include  any  interest 
as  a  lessee  under  an  existing  lease  of 
tangible  real  or  personal  property.  For 
this  piupose,  an  airline  lease  of  an 
airport  passenger  or  cargo  gate  is  a  lease 
of  tangible  property.  The  cost  of 
acquiring  such  an  interest  is  taken  into 
accoimt  under  section  178  and  §  1.162- 
11(a).  If  an  interest  as  a  lessee  under  a 
lease  of  tangible  property  is  acquired  in 
a  transaction  with  any  other  intangible 
property,  a  portion  of  the  total  purchase 
price  may  be  allocable  to  the  interest  as 
a  lessee  based  on  all  of  the  relevant  facts 
and  circumstances. 

(9)  Interests  under  indebtedness — (i) 
In  general.  Section  197  intangibles  do 
not  include  any  interest  (whether  as  a 
creditor  or  debtor)  under  an 
indebtedness  in  existence  when  the 
interest  was  acquired.  Thus,  for 
example,  the  value  attributable  to  the 
assumption  of  an  indebtedness  with  a 
below-market  interest  rate  is  not 
amortizable  under  section  197.  In 
addition,  the  premium  paid  for 
acquiring  a  debt  instrument  with  an 
above-market  interest  rate  is  not 
amortizable  under  section  197.  See 
section  171  for  rules  concerning  the 
treatment  of  amortizable  bond  premiiun. 

(ii)  Exceptions.  For  purposes  of  this 
paragraph  (c)(9),  an  interest  under  an 
existing  indebtedness  does  not  include 
the  deposit  base  (and  other  similar 
items)  of  a  financial  institution.  An 
interest  under  an  existing  indebtedness 
includes  mortgage  servicing  rights, 
however,  to  the  extent  the  rights  are 
stripped  coupons  under  section  1286. 

(10)  Professional  sports  franchises. 
Section  197  intangibles  do  not  include 
any  franchise  to  engage  in  professional 
baseball,  basketball,  football,  or  any 
other  professional  sport,  and  any  item 
(even  though  otherwise  qualifying  as  a 
section  197  intangible)  acquired  in 
connection  with  such  a  franchise. 

(11)  Mortgage  servicing  rights.  Section 
197  intangibles  do  not  include  any  right 
described  in  section  197(e)(7) 
(concerning  rights  to  service 
indebtedness  secured  by  residential  real 
property  that  are  not  acquired  as  part  of 
a  purchase  of  a  trade  or  business).  (See 

§  l.t67(a}-14(d)  for  applicable  rules.) 

(12)  Certain  transaction  costs.  Section 
197  intangibles  do  not  include  any  fees 
for  professional  services  and  any 
transaction  costs  incurred  by  parties  to 

a  transaction  in  which  all  or  any  portion 
of  the  gain  or  loss  is  not  recognized 
imder  part  III  of  subchapter  C  of  the 
Internal  Revenue  Code. 

(13)  Rights  affixed  duration  or 
amount,  (i)  Section  197  intangibles  do 
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not  include  any  right  under  a  contract 
or  any  license,  permit,  or  other  right 
granted  by  a  governmental  unit  if  the 
right — 

(A)  Is  acquired  in  the  ordinary  coiu-se 
of  a  trade  or  business  (or  an  activity 
described  in  section  212)  and  not  as  part 
of  a  purchase  of  a  trade  or  business; 

(B)  Is  not  described  in  section 
197(d)(1)(A).  {B),{E),  or  (F); 

(C)  Is  not  a  customer-based  intangible, 
a  customer-related  information  base,  or 
any  other  similar  item;  and 

(D)  Either— 

(1)  Has  a  fixed  duration  of  less  than 
15  years;  or 

(2)  Is  fixed  as  to  amount  and  the 
adjusted  basis  thereof  is  properly 
recoverable  (without  regard  to  this 
section)  imder  a  method  similar  to  the 
unit-of-production  method. 

(ii)  See  §  1.167(a)-14(c)(2)  and  (3)  for 
applicable  rules. 

(d)  Amortizable  section  197 
intangibles — (1)  Definition.  Except  as 
otherwise  provided  in  this  paragraph 
(d),  the  term  amortizable  section  197 
intangible  means  any  section  197 
intangible  acquired  after  August  10, 
1993  (or  after  July  25,  1991,  if  a  valid 
retroactive  election  imder  §  1.197-lT 
has  been  made),  and  held  in  coimection 
with  the  conduct  of  a  trade  or  business 
or  an  activity  described  in  section  212. 
*  (2)  Exception  for  self-created 
intangibles — (i)  In  general.  Except  as 
provided  in  paragraph  (d)(2)(iii)  of  this 
section,  amortizable  section  197 
intangibles  do  not  include  any  section 
197  intangible  created  by  the  taxpayer  (a 
self-created  intangible). 

(ii)  Created  by  the  taxpayer — (A) 
Defined.  A  section  197  intangible  is 
created  by  the  taxpayer  to  the  extent  the 
taxpayer  makes  payments  or  otherwise 
incurs  costs  for  its  creation,  production, 
development,  or  improvement,  whether 
the  actual  work  is  performed  by  the 
taxpayer  or  by  another  person  under  a 
contract  with  the  taxpayer  entered  into 
before  the  contracted  creation, 
production,  development,  or 
improvement  occiu-s.  For  example,  a 
technological  process  developed 
specifically  for  a  taxpayer  under  an 
arrangement  with  another  person 
pursuant  to  which  the  taxpayer  retains 
all  rights  to  the  process  is  created  by  the 
taxpayer. 

(B)  Contracts  for  the  use  of 
intangibles.  A  section  197  intangible  is 
not  a  self-created  intangible  to  the 
extent  that  it  results  fi-om  the  entry  into 
(or  renewal  of)  a  contract  for  the  use  of 
an  existing  section  197  intangible.  Thus, 
for  example,  the  exception  for  self- 
created  intangibles  does  not  apply  to 
capitalized  costs,  such  as  leged  and  other 
professional  fees,  incurred  by  a  licensee 


in  connection  with  the  entry  into  (or 
renewal  of)  a  contract  for  the  use  of 
know-how  or  similar  property. 

(C)  Improvements  and  modifications. 
If  an  existing  section  197  intangible  is 
improved  or  otherwise  modified  by  the 
taxpayer  or  by  another  person  under  a 
contract  with  the  taxpayer,  the  existing 
intangible  and  the  capitalized  costs  (if 
any)  of  the  improvements  or  other 
modifications  are  each  treated  as  a 
separate  section  197  intangible  for 
purposes  of  this  paragraph  (d). 

(iii)  Exceptions.  (A)  Tne  exception  for 
self-created  intangibles  does  not  apply 
to  any  section  197  intangible  described 
in  section  197(d)(1)(D)  (relating  to 
licenses,  permits  or  other  rights  granted 
by  a  governmental  unit),  197(d)(1)(E) 
(relating  to  covenants  not  to  compete), 
or  197(d)(1)(F)  (relating  to  ft^chises, 
trademarks,  and  trade  names).  Thus,  for 
example,  capitalized  costs  incurred  in 
the  development,  registration,  or 
defense  of  a  trademark  or  trade  name  do 
not  qualify  for  the  exception  and  are 
amortized  over  15  years  under  section 
197. 

(B)  The  exception  for  self-created 
intangibles  does  not  apply  to  any 
section  197  intangible  created  in 
connection  with  the  purchase  of  a  trade 
or  business  (as  defined  in  paragraph  (e) 
of  this  section). 

(C)  If  a  taxpayer  disposes  of  a  self- 
created  intangible  and  subsequently 
reacquires  the  intangible  in  an 
acquisition  described  in  paragraph 
(h)(5)(ii)  of  this  section,  the  exception 
for  self-created  intangibles  does  not 
apply  to  the  reacquired  intangible. 

(3)  Exception  for  property  subject  to 
anti-chuming  rules.  Amortizable  section 
197  intangibles  do  not  include  any 
property  to  which  the  anti-chuming 
rules  of  section  197(f)(9)  and  paragraph 
(h)  of  this  section  apply. 

(e)  Purchase  of  a  trade  or  business. 
Several  of  the  exceptions  in  section  197 
apply  only  to  property  that  is  not 
acquired  in  (or  created  in  coimection 
with)  a  transaction  or  series  of  related 
transactions  involving  the  acquisition  of 
assets  constituting  a  trade  or  business  or 
a  substantial  portion  thereof.  Property 
acquired  in  (or  created  in  coimection 
with)  such  a  transaction  or  series  of 
related  transactions  is  referred  to  in  this 
section  as  property  acquired  as  part  of 
(or  created  in  connection  with)  a 
purchase  of  a  trade  or  business.  For 
purposes  of  section  197  and  this  section, 
the  applicability  of  the  limitation  is 
determined  under  the  following  rules: 

(1)  Goodwill  or  going  concern  value. 
An  asset  or  group  of  assets  constitutes 
a  trade  or  business  or  a  substantial 
portion  thereof  if  their  use  would 
constitute  a  trade  or  business  under 


section  1060  (that  is,  if  goodwill  or 
going  concern  value  cmild  under  any 
circumstances  attach  to  the  assets).  See 
§  1.1060-lT(b)(2).  For  this  purpose,  all 
the  facts  and  circumstances,  including 
any  employee  relationships  that 
continue  (or  covenants  not  to  compete 
that  are  entered  into)  as  part  of  the 
transfer  of  the  assets,  are  taken  into 
account  in  determining  whether 
goodwill  or  going  concern  value  could 
attach  to  the  assets. 

(2)  Franchise,  trademark,  or  trade 
name — (i)  In  general.  The  acquisition  of 
a  franchise,  trademark,  or  trade  name 
constitutes  the  acquisition  of  a  trade  or 
business  or  a  substantial  portion  thereof. 

(ii)  Exceptions.  For  purposes  of  this 
paragraph  (e)(2) — 

(A)  A  trademark  or  trade  name  is 
disregarded  if  it  is  included  in  computer 
software  under  paragraph  (c)(4)  of  this 
section  or  in  an  interest  in  a  film,  sound 
recording,  video  tape,  book,  or  other 
similar  property  under  paragraph  (c)(5) 
of  this  section; 

(B)  A  franchise,  trademark,  or  trade 
name  is  disregarded  if  its  value  is 
nominal  or  the  taxpayer  irrevocably 
disposes  of  it  immediately  after  its 
acquisition;  and 

(C)  The  acquisition  of  a  right  or 
interest  in  a  trademark  or  trade  nam«  is 
disregarded  if  the  grant  of  the  right  or 
interest  is  not,  under  the  principles  of 
section  1253,  a  transfer  of  all  substantial 
rights  to  such  property  or  of  an 
undivided  interest  in  all  substantial 
rights  to  such  property. 

(3)  Acquisitions  to  be  included.  The 
assets  acquired  in  a  transaction  (or 
series  of  related  transactions)  include 
only  assets  (including  a  beneficial  or 
other  indirect  interest  in  assets  where 
the  interest  is  of  a  type  described  in 
paragraph  (c)(1)  of  this  section)  acquired 
by  the  taxpayer  and  persons  related  to 
the  taxpayer  from  another  person  and 
persons  related  to  that  other  person.  For 
purposes  of  this  paragraph  (e)(3), 
persons  are  related  only  if  their 
relationship  is  described  in  section 
267(b)  or  707(b)  or  they  are  engaged  in 
trades  or  businesses  under  common 
control  within  the  meaning  of  section 
41(f)(1). 

(4)  Substantial  portion.  The 
determination  of  whether  acquired 
assets  constitute  a  substantial  portion  of 
a  trade  or  business  is  to  be  based  on  all 
of  the  facts  and  circumstances, 
including  the  nature  and  the  amount  of 
the  assets  acquired  as  well  as  the  nature 
and  amount  of  the  assets  retained  by  the 
transferor.  The  value  of  the  assets 
acquired  relative  to  the  value  of  the 
assets  retained  by  the  transferor  is  not 
determinative  of  whether  the  acquired 


3832 


Fxleral  Register /Vol.  65.  No.  16 /Tuesday.  January  25.  2000 /Rules  and  Regulations 


assets  constitute  a  substantial  portion  of 
a  trade  or  busine  ss. 

(5)  Deemed  asset  purchases  under 
section  338.  A  q  lalified  stock  purchase 
that  is  treated  as  a  purchase  of  assets 
under  section  33  8  is  treated  as  a 
transaction  invo  ving  the  acquisition  of 
assets  constituti;  ig  a  trade  or  business 
only  if  the  direci  acquisition  of  the 
assets  of  the  cor]  )oration  would  have 
been  treated  as  t  le  acquisition  of  assets 
constituting  a  tri  ide  or  business  or  a 
substantial  porti  on  thereof. 

(6)  Mortgage  siervicing  rights. 
Mortgage  servicing  rights  acquired  in  a 
transaction  or  se  ties  of  related 
transactions  are  disregarded  in 
determining  for  aurposes  of  paragraph 
(c)(ll)  of  this  se  ;tion  whether  the  assets 
acquired  in  the  I  ransaction  or 
transactions  con  stitute  a  trade  or 
business  or  subs  tantial  portion  thereof. 

(7)  Computer  ioftware  acquired  for 
internal  use.  Coi  nputer  software 
acquired  in  a  tra  nsaction  or  series  of 
related  transact!  ans  solely  for  internal 
use  in  an  existir  g  trade  or  business  is 
disregarded  in  d  etermining  for  purposes 
of  paragraph  (c)  4)  of  this  section 
whether  the  assi  its  acquired  in  the 
transaction  or  s«  ries  of  related 
transactions  con  stitute  a  trade  or 
business  or  subs  tantial  portion  thereof. 

(f)  Computatim  of  amort^ization 
deduction — (1)  n  general.  Except  as 
provided  in  par  igraph  (f)(2)  of  this 
section,  the  amc  rtization  deduction 
allowable  undei  section  197(a)  is 
computed  as  folows: 

(i)  The  basis  c  f  an  amortizable  section 
197  intangible  i ;  amortized  ratably  over 
the  15-year  peri  id  beginning  on  the 
later  of — 

(A)  The  first  day  of  the  month  in 
which  the  prop  srty  is  acquired;  or 

(B)  In  the  cas(  <  of  property  held  in 
connection  wiU  i  the  conduct  of  a  trade 
or  business  or  ii  i  an  activity  described 
in  section  212, '  he  first  day  of  the  month 
in  which  the  co  iduct  of  the  trade  or 


business  or  the 
(ii)  Except  as 


is  not  eligible  for 
the  month  of 


year. 

(2)  Treatmen 
amounts — (i) 
during  15-year 
is  properly  inc 
amortizable  sedtion 
the  first  month  of 
described  in  pa  ragraph 


ictivity  begins, 
otherwise  provided  in 
this  section,  ba<  is  is  determined  under 
section  1011  and  salvage  value  is 
disregarded. 

(iii)  Property 
amortization  in]  I 
disposition. 

(iv)  The  amoi  tization  deduction  for  a 
short  taxable  ye  ar  is  based  on  the 
number  of  mon  dis  in  the  short  taxable 


of  contingent 
A  mounts  added  to  basis 
oeriod.  Any  amount  that 
ided  in  the  basis  of  an 
197  intangible  after 
the  15-year  period 
(f)(l)(i)ofthis 


uc 


section  and  before  the  expiration  of  that 
period  is  amortized  ratably  over  the 
remainder  of  the  15-year  period.  For  this 
purpose,  the  remainder  of  the  15-year 
period  begins  on  the  first  day  of  the 
month  in  which  the  basis  increase 
occurs. 

(ii)  Amounts  becoming  fixed  after 
expiration  of  15-year  period.  Any 
amount  that  is  not  properly  included  in 
the  basis  of  an  amortizable  section  197 
intangible  until  after  the  expiration  of 
the  15-year  period  described  in 
paragraph  (fl(l)(i)  of  this  section  is 
amortized  in  full  immediately  upon  the 
inclusion  of  the  amount  in  the  basis  of 
the  intangible. 

(iii)  Rules  for  including  amounts  in 
basis.  See  §§  1.1275-^(c)(4)  and  1.483- 
4(a)  for  rides  governing  the  extent  to 
which  contingent  amounts  payable 
under  a  debt  instrument  given  in 
consideration  for  the  sale  or  exchange  of 
an  amortizable  section  197  intangible 
are  treated  as  payments  of  principal  and 
the  time  at  which  the  amount  treated  as 
principal  is  included  in  basis.  See 
§  1.461-l(a)(l)  and  (2)  for  rules 
governing  the  time  at  which  other 
contingent  amounts  are  taken  into 
accoimt  in  determining  the  basis  of  an 
amortizable  section  197  intangible. 

(3)  Basis  determinations  for  certain 
assets — (i)  Covenants  not  to  compete.  In 
the  case  of  a  covenant  not  to  compete 
or  other  similar  arrangement  described 
in  paragraph  (bl(9)  of  this'Section  (a 
covenant),  the  amount  chargeable  to 
capital  account  includes,  except  as 
provided  in  this  paragraph  (f)(3),  all 
amounts  that  are  required  to  be  paid 
pursuant  to  the  covenant,  whether  or 
not  any  such  amoxmt  would  be 
deductible  under  section  162  if  the 
covenant  were  not  a  section  197 
intangible. 

(ii)  Contracts  for  the  use  of  section 
197  intangibles;  acquired  as  part  of  a 
trade  or  business — (A)  In  general. 
Except  as  provided  in  this  paragraph 
(f)(3),  any  amount  paid  or  incurred  by 
the  transferee  on  account  of  the  transfer 
of  a  right  or  term  interest  described  in 
paragraph  (b)(ll)  of  this  section 
(relating  to  contracts  for  the  use  of,  and 
term  interests  in,  section  197 
intangibles)  by  the  owner  of  the 
property  to  which  such  right  or  interest 
relates  and  as  part  of  a  pxut:hase  of  a 
trade  or  business  is  chargeable  to  capital 
account,  whether  or  not  such  amount 
would  be  deductible  under  section  162 
if  the  property  were  not  a  section  197 
intangible. 

(B)  Know-how  and  certain 
information  base.  The  amount 
chargeable  to  capital  account  with 
respect  to  a  right  or  term  interest 
described  in  paragraph  (b)(ll)  of  this 


section  is  determined  v«thout  regard  to 
the  rule  in  paragraph  (f)(3)(ii)(A)  of  this 
section  if  the  right  or  interest  relates  to 
property  (other  than  a  customer-related 
information  base)  described  in 
paragraph  (b)(4)  or  (5)  of  this  section 
and  the  acquiring  taxpayer  establishes 
that— 

[1)  The  transfer  of  the  right  or  interest 
is  not,  under  the  principles  of  section 
1235,  a  transfer  of  all  substantial  rights 
to  such  property  or  of  an  imdivided 
interest  in  all  substantial  rights  to  such 
property;  and 

(2)  The  right  or  interest  was 
transferred  for  an  arm's-length 
consideration. 

(iii)  Contracts  for  the  use  of  section 
197  intangibles;  not  acquired  as  part  of 
a  trade  or  business.  The  transfer  of  a 
right  or  term  interest  described  in 
paragraph  (b)(ll)  of  this  section  by  the 
owner  of  the  property  to  which  such 
right  or  interest  relates  but  not  as  part 
of  a  pvuchase  of  a  trade  or  business  will 
be  closely  scrutinized  under  the 
principles  of  section  1235  for  purposes 
of  determining  whether  the  transfer  is  a 
sale  or  exchange  and,  accordingly, 
whether  amounts  paid  on  accoimt  of  the 
transfer  are  chargeable  to  capital 
accoimt.  If  under  the  principles  of 
section  1235  the  transaction  is  not  a  sale 
or  exchange,  amounts  paid  on  account 
of  the  transfer  are  not  chargeable  to 
capital  account  under  this  paragraph 

(f)(3). 

(iv)  Applicable  rules — (A)  Franchises, 
trademarks,  and  trade  names.  For 
purposes  of  this  paragraph  (f)(3),  section 
197  intangibles  described  in  paragraph 
(b)(ll)  of  this  section  do  not  include  any 
property  that  is  also  described  in 
paragraph  (b)(10)  of  this  section 
(relating  to  fi-anchises,  trademarks,  and 
trade  names). 

(B)  Certain  amounts  treated  as 
payable  under  a  debt  instrument — (1)  In 
general.  For  purposes  of  applying  any 
provision  of  the  Internal  Revenue  Code 
to  a  person  making  payments  of 
amounts  that  are  otherwise  chargeable 
to  capital  accoimt  under  this  paragraph 
(f)(3)  and  are  payable  after  the 
acquisition  of  the  section  197  intangible 
to  which  they  relate,  such  amounts  are 
treated  as  payable  under  a  debt 
instrument  given  in  consideration  for 
the  sales  or  exchange  of  the  section  197 
intangible. 

(2)  Rights  granted  by  governmental 
units.  For  purposes  of  applying  any 
provision  of  the  Internal  Revenue  Code 
to  any  amounts  that  are  otherwise 
chargeable  to  capital  account  with 
respect  to  a  license,  permit,  or  other 
right  described  in  paragraph  (b)(8)  of 
this  section  (relating  to  rights  granted  by 
a  governmental  unit  or  agency  or 
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instrumentality  thereof)  and  are  payable 
after  the  acquisition  of  the  section  197 
intangible  to  which  they  relate,  such 
amounts  are  treated,  except  as  provided 
in  paragraph  (f){4)(i)  of  this  section 
(relating  to  renewal  transactions),  as 
payable  under  a  debt  instrument  given 
in  consideration  for  the  sale  or  exchemge 
of  the  section  197  intangible. 

(,3)  Treatment  of  other  parties  to 
transaction.  No  person  shall  be  treated 
as  having  sold,  exchanged,  or  otherwise 
disposed  of  property  in  a  transaction  for 
pm-poses  of  any  provision  of  the 
Internal  Revenue  Code  solely  by  reason 
of  the  application  of  this  paragraph  {f){3) 
to  any  other  party  to  the  toansaction. 
(4)  Basis  determinations  in  certain 
transactions  — (i)  Certain  renewal 
transactions.  The  costs  paid  or  inciuxed 
for  the  renewal  of  a  franchise, 
trademark,  or  trade  name  or  any  license, 
permit,  or  other  right  granted  by  a 
goverrunental  imit  or  an  agency  or 
instrmnentality  thereof  are  amortized 
over  the  15-year  period  that  begins  with 
the  month  of  renewal.  Any  costs  paid  or 
incvured  for  the  issuance,  or  earlier 
renewal,  continue  to  be  taken  into 
account  over  the  remaining  portion  of 
the  amortization  period  that  began  at  the 
time  of  the  issuance,  or  earlier  renewal. 
Any  amoimt  paid  or  incurred  for  the 
protection,  expansion,  or  defense  of  a 
trademark  or  trade  name  and  chargeable 
to  capital  account  is  treated  as  an 
amount  paid  or  incurred  for  a  renewal. 

(ii)  Transactions  subject  to  section 
338  or  1060.  ]n  the  case  of  a  section  197 
intangible  deemed  to  have  been 
acquired  as  the  result  of  a  qualified 
stock  piu-chase  within  the  meaning  of 
section  338(d)(3),  the  basis  shall  be 
determined  piusuant  to  section 
338(b)(5)  and  the  regulations 
thereiuider.  In  the  case  of  a  section  197 
intangible  acquired  in  an  applicable 
asset  acquisition  within  the  meaning  of 
section  1060(c),  the  basis  shall  be 
determined  pursuant  to  section  1060(a) 
and  the  regulations  thereunder. 

[iii]  Certain  reinsurance  transactions. 
See  paragraph  (g)(5)(ii)  of  this  section 
for  special  rules  regarding  the  adjusted 
basis  of  an  insm-ance  contract  acquired 
through  an  assumption  reinsiu-ance 
transaction. 

(g)  Special  rules — (1)  Treatment  of 
certain  dispositions — (i)  Loss 
disallowance  rules — (A)  In  general.  No 
loss  is  recognized  on  the  disposition  of 
an  amortizable  section  197  intangible  if 
the  taxpayer  has  any  retained 
intangibles.  The  retained  intangibles 
with  respect  to  the  disposition  of  any 
amortizable  section  197  intangible  (the 
transferred  intangible)  are  all 
amortizable  section  197  intangibles,  or 
rights  to  use  or  interests  (including 


beneficial  or  other  indirect  interests)  in 
amortizable  section  197  intangibles 
(including  the  transferred  intangible) 
that  were  acquired  in  the  same 
transaction  or  series  of  related 
transactions  as  the  transferred  intangible 
and  are  retained  after  its  disposition. 
Except  as  otherwise  provided  in 
paragraph  (g)(l)(iv){B)  of  this  section, 
the  adjusted  basis  of  each  of  the  retained 
intangibles  is  increased  by  the  product 
of— 

[1]  The  loss  that  is  not  recognized 
solel^  by  reason  of  this  rule;  and 

{2)  A  fraction,  the  numerator  of  which 
is  the  adjusted  basis  of  the  retained 
intangible  on  the  date  of  the  disposition 
and  the  denominator  of  which  is  the 
total  adjusted  bases  of  all  the  retained 
intangibles  on  that  date. 

(B)  Abandonment  or  worthlessness. 
The  abandonment  of  an  amortizable 
section  197  intangible,  or  any  other 
event  rendering  an  amortizable  section 
197  intangible  worthless,  is  treated  as  a 
disposition  of  the  intangible  for 
purposes  of  this  paragraph  (g)(1),  and 
the  abandoned  or  worthless  intangible  is 
disregarded  (that  is,  it  is  not  treated  as 

a  retained  intangible)  for  purposes  of 
applying  this  paragraph  (g)(1)  to  the 
subsequent  disposition  of  any  other 
amortizable  section  197  intangible. 

(C)  Certain  nonrecognition  transfers. 
The  loss  disallowance  rule  in  paragraph 
(g)(l)(i)(A)  of  this  section  also  applies 
when  a  taxpayer  transfers  an 
amortizable  section  197  intangible  from 
an  acqufred  trade  or  business  in  a 
transaction  in  which  the  intangible  is 
transferred  basis  property  and,  after  the 
transfer,  retains  other  amortizable 
section  197  intangibles  from  the  trade  or 
business.  Thus,  for  example,  the  transfer 
of  an  amortizable  section  197  intangible 
to  a  corporation  in  exchange  for  stock  in 
th  e  corporation  in  a  transaction 
described  in  section  351,  or  to  a 
partnership  in  exchange  for  an  interest 
in  the  partnership  in  a  transaction 
described  in  section  721,  when  other 
amortizable  section  197  intangibles 
acquired  in  the  same  transaction  are 
retained,  followed  by  a  sale  of  the  stock 
or  partnership  interest  received,  will  not 
avoid  the  application  of  the  loss 
disallowance  provision  to  the  extent  the 
adjusted  basis  of  the  transferred 
intangible  at  the  time  of  the  sale  exceeds 
its  fair  market  value  at  that  time. 

(ii)  Separately  acquired  property. 
Paragraph  (g)(l)(i)  of  this  section  does 
not  apply  to  an  amortizable  section  197 
intangible  that  is  not  acquired  in  a 
transaction  or  series  of  related 
transactions  in  which  the  taxpayer 
acqufres  other  amortizable  section  197 
intangibles  (a  separately  acquired 
intangible).  Consequently,  a  loss  may  be 


recognized  upon  the  disposition  of  a 
separately  acqufred  amortizable  section 
197  intangible.  However,  the 
termination  or  worthlessness  of  only  a 
portion  of  an  amortizable  section  197 
intangible  is  not  the  disposition  of  a 
separately  acquired  intangible.  For 
example,  neither  the  loss  of  several 
customers  from  an  acquired  customer 
list  nor  the  worthlessness  of  only  some 
information  from  an  acquired  data  base 
constitutes  the  disposition  of  a 
separately  acquired  intangible. 

(iii)  Disposition  of  a  covenant  not  to 
compete.  If  a  covenant  not  to  compete 
or  any  other  arrangement  having 
substantially  the  same  effect  is  entered 
into  in  connection  with  the  dfrect  or 
indirect  acquisition  of  an  interest  in  one 
or  more  trades  or  businesses,  the 
disposition  or  worthlessness  of  the 
covenant  or  other  arrangement  will  not 
be  considered  to  occur  until  the 
disposition  or  worthlessness  of  all 
interests  in  those  trades  or  businesses. 
For  example,  a  covenant  not  to  compete 
entered  into  in  connection  with  the 
purchase  of  stock  continues  to  be 
amortized  ratably  over  the  15-year 
recovery  period  (even  after  the  covenant 
expires  or  becomes  worthless)  unless  all 
the  trades  or  businesses  in  which  an 
interest  was  acquired  through  the  stock 
purchase  (or  all  the  purchaser's  interests 
in  those  trades  or  businesses)  also  are 
disposed  of  or  become  worthless. 

(iv)  Taxpayers  under  common 
control — (A)  In  general.  Except  as 
provided  in  paragraph  (g)(l)(iv)(B)  of 
this  section,  all  persons  that  would  be 
treated  as  a  single  taxpayer  under 
section  41(f)(1)  are  treated  as  a  single 
taxpayer  under  this  paragraph  (g)(1). 
Thus,  for  example,  a  loss  is  not 
recognized  on  the  disposition  of  an 
amortizable  section  197  intangible  by  a 
member  of  a  controlled  group  of 
corporations  (as  defmed  in  section 
41(f)(5))  if,  after  the  disposition,  another 
member  retains  other  amortizable 
section  197  intangibles  acquired  in  the 
same  transaction  as  the  amortizable 
section  197  intangible  that  has  been 
disposed  of. 

(B)  Treatment  of  disallowed  loss.  If 
retained  intangibles  are  held  by  a  person 
other  than  the  person  incurring  the 
disallowed  loss,  only  the  adjusted  basis 
of  intangibles  retained  by  the  person 
incurring  the  disallowed  loss  is 
increased,  and  only  the  adjusted  basis  of 
those  intangibles  is  included  in  the 
denominator  of  the  ft^ction  described  in 
paragraph  (g)(l)(i)(A)  of  this  section.  If 
none  of  the  retained  intangibles  are  held 
by  the  person  incurring  the  disallowed 
loss,  the  loss  is  allowed  ratably,  as  a 
deduction  under  section  197,  over  the 
remainder  of  the  period  during  which 
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the  intangible  g  ving  rise  to  the  loss 
would  have  bee  i  amortizable,  except 
that  any  remaining  disallowed  loss  is 
allowed  in  full  <>n  the  first  date  on 
which  all  other  retained  intangibles 
have  been  dispc  sed  of  or  become 
worthless. 

(2)  Treatmeni  of  certain 
nonrecognition  and  exchange 
transactions — (i )  Relationship  to  anti- 
chuming  rules.  This  paragraph  (g)(2) 
provides  rules  ijelating  to  the  treatment 
of  section  197  intangibles  acquired  in 
certain  transactions.  If  these  rules  apply 
to  a  section  197(f)(9)  intangible  (within 


the  meaning  of 
section),  the  in 


jaragraph  (h)(l)(i)  of  this 
it  mgible  is. 


notwithstandin  ;  its  treatment  under  this 
paragraph  (g)(2r  treated  as  an 
amortizable  section  197  intangible  only 
to  the  extent  pe  rmitted  under  paragraph 
(h)  of  this  secti(  n. 

(ii)  Treatmen  \  of  nonrecognition  and 
exchange  transt  ictions  generally — (A) 
Tmnsfer  disreg  irded.  If  a  section  197 
intangible  is  transferred  in  a  transaction 
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this  section,  th«  transfer  is  disregarded 
in  determining-  - 
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basis  in  the  bar  ds  of  the  transferor,  the 
intangible  is  an  amortizable  section  197 
intangible;  and 

(2)  The  amount  of  the  deduction 
under  section  197  with  respect  to  such 
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(C)  Transactions  covered.  The 
transactions  described  in  this  paragraph 
(g)(2)(ii)(C)  are- 

(  1)  Any  transaction  described  in 
section  332,  351,  361.  721.  or  731;  and 

(2)  Any  transaction  between 
corporations  that  are  members  of  the 
same  consolidated  group  immediately 
after  the  transaction. 

(iii)  Certain  exchanged-basis  property. 
This  paragraph  (g)(2)(iii)  applies  to 
property  that  is  acquired  in  a 
transaction  subject  to  section  1031  or 
1033  and  is  permitted  to  be  acquired 
without  recognition  of  gain 
(replacement  property).  Replacement 
property  is  treated  as  if  it  were  the 
property  by  reference  to  which  its  basis 
is  determined  (the  predecessor  property) 
in  determining  whether,  with  respect  to 
so  much  of  its  basis  as  does  not  exceed 
the  basis  of  the  predecessor  property, 
the  replacement  property  is  an 
amortizable  section  197  intangible  and 
the  amortization  period  luider  section 
197  with  respect  to  such  basis.  Thus,  if 
the  predecessor  property  was  an 
amortizable  section  197  intangible,  the 
taxpayer  will  amortize  the  adjusted 
basis  of  the  replacement  property,  to  the 
extent  it  does  not  exceed  the  adjusted 
basis  of  the  predecessor  property, 
ratably  over  the  remainder  of  the  15- 
year  amortization  period  for  the 
predecessor  property.  If  the  predecessor 
property  was  not  an  amortizable  section 
197  intangible,  the  adjusted  basis  of  the 
replacement  property,  to  the  extent  it 
does  not  exceed  the  adjusted  basis  of  the 
predecessor  property,  may  not  be 
amortized  under  section  197.  In  either 
event,  the  replacement  property  is 
treated,  with  respect  to  so  much  of  its 
adjusted  basis  as  exceeds  the  adjusted 
basis  of  the  predecessor  property,  in  the 
same  manner  for  purposes  of  section 
197  as  property  acquired  from  the 
transferor  in  a  transaction  that  is  not 
subject  to  section  1031  or  1033. 

(iv)  Transfers  under  section 
708(b)(1) — (A)  In  general.  Paragraph 
(g)(2)(ii)  of  this  section  applies  to 
transfers  of  section  197  intangibles  that 
occur  or  are  deemed  to  occur  by  reason 
of  the  termination  of  a  partnership 
vmder  section  708(b)(1). 

(B)  Termination  by  sale  or  exchange 
of  interest.  In  applying  paragraph 
(g)(2)(ii)  of  this  section  to  a  partnership 
that  is  terminated  pursuant  to  section 
708(b)(1)(B)  (relating  to  deemed 
terminations  from  the  sale  or  exchange 
of  an  interest),  the  terminated 
partnership  is  treated  as  the  transferor 
and  the  new  partnership  is  treated  as 
the  transferee  with  respect  to  any 
section  197  intangible  held  by  the 
terminated  partnership  immediately 
preceding  the  termination.  (See 


paragraph  (g)(3)  of  this  section  for  the 
treatment  of  increases  in  the  bases  of 
property  of  the  terminated  partnership 
under  section  743(b).) 

(C)  Other  terminations.  In  applying 
paragraph  (g)(2)(ii)  of  this  section  to  a 
partnership  that  is  terminated  pursuant 
to  section  708(b)(1)(A)  (relating  to 
cessation  of  activities  by  a  partnership), 
the  terminated  partnership  is  treated  as 
the  transferor  and  the  distributee 
partner  is  treated  as  the  transferee  with 
respect  to  any  section  197  intangible 
held  by  the  terminated  partnership 
immediately  preceding  the  termination. 

(3)  Increase  in  the  basis  of  partnership 
property  under  section  732(b).  734(b), 
743(b),  or  732(d).  Any  increase  in  the 
adjusted  basis  of  a  section  197 
intangible  imder  sections  732(b)  or 
732(d)  (relating  to  a  partner's  basis  in 
property  distributed  by  a  partnership), 
section  734(b)  (relating  to  the  optional 
adjustment  to  the  basis  of  undistributed 
partnership  property  after  a  distribution 
of  property  to  a  partner),  or  section 
743(b)  (relating  to  the  optional 
adjustment  to  the  basis  of  partnership 
property  after  transfer  of  a  partnership 
interest)  is  treated  as  a  separate  section 
197  intangible.  For  purposes  of 
determining  the  amortization  period 
imder  section  197  with  respect  to  the 
basis  increase,  the  intangible  is  treated 
as  having  been  acquired  at  the  time  of 
the  transaction  that  causes  the  basis 
increase.  The  provisions  of  paragraph 
(f)(2)  of  this  section  apply  to  the  extent 
that  the  amount  of  the  basis  increase  is 
determined  by  reference  to  contingent 
payments.  For  purposes  of  the  effective 
date  and  anti-chuming  provisions 
(paragraphs  (1)(1)  and  (h)  of  this  section) 
for  a  basis  increase  under  section 
732(d),  the  intangible  is  treated  as 
having  been  acquired  by  the  transferee 
partner  at  the  time  of  the  transfer  of  the 
partnership  interest  described  in  section 
732(d). 

(4)  Section  704(c)  allocations  — (i) 
Allocations  where  the  intangible  is 
amortizable  by  the  contributor.  To  the 
extent  that  the  intangible  was  an 
amortizable  section  197  intangible  in 
the  hands  of  the  contributing  partner,  a 
partnership  may  make  allocations  of 
amortization  deductions  with  respect  to 
the  intangible  to  all  of  its  partners  under 
either  the  curative  or  remedial 
allocation  methods  described  in  the 
regulations  imder  section  704(c).  See 
§1.704-3(c)and(d). 

(ii)  Allocations  where  the  intangible  is 
not  amortizable  by  the  contributor.  To 
the  extent  that  the  intangible  was  not  an 
amortizable  section  197  intangible  in 
the  hands  of  the  contributing  partner, 
the  intangible  is  not  amortizable  by  the 
partnership.  However,  if  a  partner 
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contributes  a  section  197  intangible  to  a 
partnership  and  the  partnership  adopts 
the  remedial  allocation  method  for 
making  section  704(c)  allocations  of 
amortization  deductions,  the 
partnership  generally  may  make 
remedial  allocations  of  amortization 
deductions  with  respect  to  the 
contributed  section  197  intangible  in 
accordance  with  §  1.704-3{d).  See 
paragraph  (h)(12)  of  this  section  to 
determine  the  application  of  the  anti- 
chuming  ndes  in  the  context  of 
remedial  allocations. 

(5)  Treatment  of  certain  reinsurance 
transactions — (i)  In  general.  Section  197 
applies  to  any  insurance  contract 
acquired  from  another  person  through 
an  assumption  reinsurance  transaction. 
For  piu'poses  of  section  197,  an 
assiunption  reinsurance  transaction  is — 

(A)  Any  arrangement  in  which  one 
insiuance  company  (the  reinsurer) 
becomes  solely  liable  to  policyholders 
on  contracts  transferred  by  another 
insiu^nce  company  (the  ceding 
company);  and 

(B)  Any  acquisition  of  an  insiu'ance 
contract  that  is  treated  as  occurring  by 
reason  of  an  election  under  section  338. 

(ii)  Determination  of  adjusted  basis — 
(A)  Acquisitions  (other  than  under 
section  338)  of  specified  insurance 
contracts.  The  amoimt  taken  into 
account  for  purposes  of  section  197  as 
the  adjusted  basis  of  specified  insurance 
contracts  (as  defined  in  section 
848(e)(1))  acquired  in  an  assumption 
reinsurance  transaction  that  is  not 
described  in  paragraph  (g)(5)(i)(B)  of 
this  section  is  equal  to  the  excess  of — 

[1)  The  amoiuit  paid  or  incurred  (or 
treated  as  having  been  paid  or  incurred) 
by  the  reinsurer  for  the  purchase  of  the 
contracts  (as  determined  under  §  1.817- 
4(d)(2));  over 

{2)  The  amount  of  the  specified  policy 
acquisition  expenses  that  are 
attributable  to  the  reinsurer's  net 
positive  consideration  for  the 
reinsurance  agreement  (as  determined 
under  §1.848-2(f)(3)). 

(B)  Insolvent  ceding  company.  The 
reduction  of  the  amount  of  specified 
policy  acquisition  expenses  by  the 
reinsurer  with  respect  to  an  assumption 
reinsurance  transaction  with  an 
insolvent  ceding  company  where  the 
ceding  company  and  reinsurer  have 
made  a  valid  joint  election  under 
section  1.848-2(i)(4)  is  disregarded  in 
determining  the  amount  of  specified 
policy  acquisition  expenses  for 
purposes  of  this  paragraph  (g)(5)(u). 

(C)  Other  acquisitions.  [Reserved] 
(6)  Amounts  paid  or  incurred  for  a 

franchise,  trademark,  or  trade  name.  If 
an  amoimt  to  which  section  1253(d) 
(relating  to  the  transfer,  sale,  or  other 


disposition  of  a  fi^nchise,  trademark,  or 
trade  name)  applies  is  described  in 
section  1253(d)(1)(B)  (relating  to 
contingent  serial  payments  deductible 
under  section  162),  the  amoimt  is  not 
included  in  the  adjusted  basis  of  the 
intangible  for  purposes  of  section  197. 
Any  other  amoimt,  whether  fixed  or 
contingent,  to  which  section  1253(d) 
applies  is  chargeable  to  capital  account 
under  section  1253(d)(2)  and  is 
amortizable  only  under  section  197. 

(7)  Amounts  properly  taken  into 
account  in  determining  the  cost  of 
property  that  is  not  a  section  197 
intangible.  Section  197  does  not  apply 
to  an  amount  that  is  properly  taken  into 
account  in  determining  the  cost  of 
property  that  is  not  a  section  197 
intangible.  The  entire  cost  of  acquiring 
the  other  property  is  included  in  its 
basis  and  recovered  under  other 
applicable  Internal  Revenue  Code 
provisions.  Thus,  for  example,  section 
197  does  not  apply  to  the  cost  of  an 
interest  in  computer  software  to  the 
extent  such  cost  is  included,  without 
being  separately  stated,  in  the  cost  of  the 
hardware  or  other  tangible  property  and 
is  consistently  treated  as  part  of  the  cost 
of  the  hardware  or  other  tangible 
property. 

(8)  Treatment  of  amortizable  section 
197  intangibles  as  depreciable  property. 
An  amortizable  section  197  intangible  is 
treated  as  property  of  a  character  subject 
to  the  allowance  for  depreciation  under 
section  167.  Thus,  for  example,  an 
amortizable  section  197  intangible  is  not 
a  capital  asset  for  purposes  of  section 
1221 ,  but  if  used  in  a  trade  or  business 
and  held  for  more  than  one  year,  gain 

or  loss  on  its  disposition  generally 
qualifies  as  section  1231  gain  or  loss. 
Also,  an  amortizable  section  197 
intangible  is  section  1245  property  and 
section  1239  applies  to  any  gain 
recognized  upon  its  sale  or  exchange 
between  related  persons  (as  defined  in 
section  1239(b)). 

(h)  Anti-chuming  rules — (1)  Scope 
and  purpose — (i)  Scope.  This  paragraph 
(h)  applies  to  section  197(f)(9) 
intangibles.  For  this  purpose,  section 
197(f)(9)  intangibles  are  goodwill  and 
going  concern  value  that  was  held  or 
used  at  any  time  during  the  transition 
period  and  any  other  section  197 
intangible  that  was  held  or  used  at  any 
time  during  the  transition  period  and 
was  not  depreciable  or  amortizable 
under  prior  law. 

(ii)  Purpose.  To  qualify  as  an 
amortizable  section  197  intangible,  a 
section  197  intangible  must  be  acquired 
after  the  applicable  date  (July  25,  1991, 
if  the  acquiring  taxpayer  has  made  a 
valid  retroactive  election  pursuant  to 
§  1.197-lT;  August  10,  1993,  in  all  other 


cases).  The  purpose  of  the  anti-chuming 
rules  of  section  197(f)(9)  and  this 
paragraph  (h)  is  to  prevent  the 
amortization  of  section  197(f)(9) 
intangibles  unless  they  are  transferred 
after  the  applicable  effective  date  in  a 
transaction  giving  rise  to  a  significant 
change  in  ownership  or  use.  (Special 
rules  apply  for  purposes  of  determining 
whether  transactions  involving 
partnerships  give  rise  to  a  significant 
change  in  ownership  or  use.  See 
paragraph  (h)(12)  of  this  section.)  The 
anti-chuming  rules  are  to  be  applied  in 
a  manner  that  carries  out  their  purpose. 

(2)  Treatment  of  section  197(f)(9) 
intangibles.  Except  as  otherwise 
provided  in  this  paragraph  (h),  a  section 
197(f)(9)  intangible  acquired  by  a 
taxpayer  after  the  applicable  effective 
date  does  not  qualify  for  amortization 
under  section  197  if — 

(i)  The  taxpayer  or  a  related  person 
held  or  used  the  intangible  or  an  interest 
therein  at  any  time  during  the  transition 
period; 

(ii)  The  taxpayer  acquired  the 
intangible  bom  a  person  that  held  the 
intangible  at  any  time  during  the 
transition  period  and,  as  part  of  the 
transaction,  the  user  of  the  intangible 
does  not  change;  or 

(iii)  The  taxpayer  grants  the  right  to 
use  the  intangible  to  a  person  that  held 
or  used  the  intangible  at  any  time 
during  the  transition  period  (or  to  a 
person  related  to  that  person),  but  only 
if  the  transaction  in  which  the  taxpayer 
grants  the  right  and  the  transaction  in 
which  the  taxpayer  acquired  the 
intangible  are  part  of  a  series  of  related 
transactions. 

(3)  Amounts  deductible  under  section 
1253(d)  or§l  .162-1 1 .  For  purposes  of 
this  paragraph  (h),  deductions  allowable 
under  section  1253(d)(2)  or  pursuant  to 
an  election  under  section  1253(d)(3)  (in 
either  case  as  in  effect  prior  to  the 
enactment  of  section  197)  and 
deductions  allowable  under  §  1.162-11 
are  treated  as  deductions  allowable  for 
amortization  under  prior  law. 

(4)  Transition  period.  For  purposes  of 
this  paragraph  (h),  the  transition  period 
is  July  25, 1991,  if  the  acquiring 
taxpayer  has  made  a  valid  retroactive 
election  pursuant  to  §  1.197-lT  and  the 
period  begiiming  on  July  25,  1991,  and 
ending  on  August  10,  1993,  in  all  other 
cases. 

(5)  Exceptions.  The  anti-chuming 
rules  of  this  paragraph  (h)  do  not  apply 
to— 

(i)  The  acquisition  of  a  section 
197(f)(9)  intangible  if  the  acquiring 
taxpayer's  basis  in  the  intangible  is 
determined  under  section  1014(a);  or 

(ii)  The  acquisition  of  a  section 
197(0(9)  intangible  that  was  an 
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amortizable  sec  ion  197  intangible  in 
the  hands  of  the  seller  (or  transferor), 
but  only  if  the  a  :quisition  transaction 
and  the  transad  ion  in  which  the  seller 
(or  transferor)  a  ;quired  the  intangible  or 
interest  therein  are  not  part  of  a  series 
of  related  transj  ctions. 

(6)  Related  pt  rson — (i)  In  general. 
Except  as  otherwise  provided  in 
paragraph  (h)(6)(ii)  of  this  section,  a 
person  is  relate(  1  to  another  person  for 
purposes  of  this  paragraph  (h)  if — 

(A)  The  perso  n  bears  a  relationship  to 
that  person  that  would  be  specified  in 
section  267(b)  ( ietermined  without 
regard  to  sectioi  i  267(e))  and.  by 
substitution,  section  267(f)(1),  if  those 
sections  were  a  nended  by  substituting 
20  percent  for  50  percent;  or 

(B)  The  perso  n  tears  a  relationship  to 
that  person  thai  would  be  specified  in 
section  707fb)(: )  if  that  section  were 
amended  by  su  )stituting  20  percent  for 
50  percent;  or 

(C)  The  perse  ns  are  engaged  in  trades 
or  businesses  u  ider  conunon  control 
(within  the  me<ning  of  section  41(f)(1) 
(A)  and  (B)). 

(ii)  Time  for  i  esting  relationships. 
Except  as  provi  ied  in  paragraph 
(h)(6)(iii)  of  thii;  section,  a  person  is 
treated  as  relate  d  to  another  person  for 
purposes  of  thi  i  paragraph  (h)  if  the 
relationship  ex  sts — 

(A)  In  the  cas  e  of  a  single  transaction, 
immediately  be  fore  or  immediately  after 
the  transaction  in  which  the  intangible 
is  acquired;  an( 

(B)  In  the  cas  ?  of  a  series  of  related 
transactions  (oi  a  series  of  transactions 
that  together  cc  mprise  a  qualified  stock 
purchase  withi  n  the  meaning  of  section 
338(d)(3)),  imn  ediately  before  the 
earliest  such  tri  insaction  or  immediately 
after  the  last  su  ch  transaction. 

(iii)  Certain  i  elationships  disregarded. 
In  applying  the  rules  in  paragraph  (h)(7) 
of  this  section,  if  a  person  acquires  an 
intangible  in  a  series  of  related 
transactions  in  which  the  person 
acquires  stock  meeting  the 
requirements  c  F  section  1504(a)(2))  of  a 
corporation  in  a  fully  taxable 
transaction  fol  owed  by  a  liquidation  of 
the  acquired  c(  rporation  imder  section 
331,  any  relatif  inship  created  as  part  of 
such  series  of  t  ransactions  is 
disregarded  in  determining  whether  any 
person  is  relati  d  to  such  acquired 
corporation  ini  mediately  after  the  last 
transaction. 

(iv)  De  minii  nis  rule — (A)  In  general. 
Two  corporatii  ins  are  not  treated  as 
related  person  i  for  purposes  of  this 
paragraph  (h)  i  f — 

(1)  The  corp  srations  would  (but  for 
the  applicatioi  i  of  this  paragraph 
{h)(6){iv))  be  ti  eated  as  related  persons 
solely  by  reasc  n  of  substituting  "more 


than  20  percent"  for  "more  than  50 
percent"  in  section  267(f)(1)(A);  and 

(2)  The  beneficial  ownership  interest 
of  each  corporation  in  the  stock  of  the 
other  corporation  represents  less  than 
10  percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to 
vote  and  less  than  10  percent  of  the  total 
value  of  the  shares  of  all  classes  of  stock 
outstanding. 

(B)  Determination  of  beneficial 
ownership  interest.  For  purposes  of  this 
paragraph  (h)(6)(iv),  the  beneficial 
ownership  interest  of  one  corporation  in 
the  stock  of  another  corporation  is 
determined  imder  the  principles  of 
section  318(a),  except  that — 

(2)  In  applying  section  318(a)(2)(C). 
the  50-percent  limitation  contained 
therein  is  not  applied;  and 

(2)  Section  318(a)(3)(C)  is  applied  by 
substituting  "20  percent"  for  "50 
percent". 

(7)  Special  rules  for  entities  that 
owned  or  used  property  at  any  time 
during  the  transition  period  and  that  are 
no  longer  in  existence.  A  corporation, 
partnership,  or  trust  that  owned  or  used 
a  section  197  intangible  at  any  time 
during  the  transition  period  and  that  is 
no  longer  in  existence  is  deemed,  for 
purposes  of  determining  whether  a 
taxpayer  acquiring  the  intangible  is 
related  to  such  entity,  to  be  in  existence 
at  the  time  of  the  acquisition. 

(8)  Special  rules  for  section  338 
deemed  acquisitions.  In  the  case  of  a 
qualified  stock  purchase  that  is  treated 
as  a  deemed  sale  and  purchase  of  assets 
pursuant  to  section  338,  the  corporation 
treated  as  purchasing  assets  as  a  result 
of  an  election  thereunder  (new  target)  is 
not  considered  the  person  that  held  or 
used  the  assets  during  any  period  in 
which  the  assets  were  held  or  used  by 
the  corporation  treated  as  selling  the 
assets  (old  target).  Thus,  for  example,  if 
a  corporation  (the  purchasing 
corporation)  makes  a  qualified  stock 
piu'chase  of  the  stock  of  another 
corporation  after  the  transition  period, 
new  target  will  not  be  treated  as  the 
owner  during  the  transition  period  of 
assets  owned  by  old  target  diu-ing  that 
period  even  if  old  target  and  new  target 
are  treated  as  the  same  corporation  for 
certain  other  purposes  of  the  Internal 
Revenue  Code  or  old  target  and  new 
target  are  the  same  corporation  imder 
the  laws  of  the  State  or  other 
jurisdiction  of  its  organization. 
However,  the  anti-chuming  rules  of  this 
paragraph  (h)  may  nevertheless  apply  to 
a  deemed  asset  piuchase  resulting  fi-om 
a  section  338  election  if  new  target  is 
related  (within  the  meaning  of 
paragraph  {h)(6)  of  this  section)  to  old 
target. 


(9)  Gain-recognition  exception — (i) 
Applicability.  A  section  197(f)(9) 
intangible  qualifies  for  the  gain- 
recognition  exception  if — 

(A)  The  taxpayer  acquires  the 
intangible  from  a  person  that  would  not 
be  related  to  the  taxpayer  but  for  the 
substitution  of  20  percent  for  50  percent 
under  paragraph  (h){6)(i){A)  of  this 
section;  and 

(B)  That  person  (whether  or  not 
otherwise  subject  to  Federal  income  tax) 
elects  to  recognize  gain  on  the 
disposition  of  the  intangible  and  agrees, 
notwithstanding  any  other  provision  of 
law  or  treaty,  to  pay  for  the  taxable  year 
in  which  the  disposition  occm-s  an 
amoimt  of  tax  on  the  gain  that,  when 
added  to  any  other  Federal  income  tax 
on  such  gain,  equals  the  gain  on  the 
disposition  multiplied  by  the  highest 
marginal  rate  of  tax  for  that  taxable  year. 

(ii)  Effect  of  exception.  The  anti- 
chvuning  rules  of  this  paragraph  (h) 
apply  to  a  section  197(f)(9)  intangible 
that  qualifies  for  the  gain-recognition 
exception  only  to  the  extent  the 
acquiring  taxpayer's  basis  in  the 
intangible  exceeds  the  gain  recognized 
by  the  transferor. 

(iii)  Time  and  manner  of  election.  The 
election  described  in  this  paragraph 
(h)(9)  must  be  made  by  the  due  date 
(including  extensions  of  time)  of  the 
electing  taxpayer's  Federal  income  tax 
return  for  the  taxable  year  in  which  the 
disposition  occurs.  The  election  is  made 
by  attaching  an  election  statement 
satisfying  the  requirements  of  paragraph 
(h)(9)(viii)  of  this  section  to  the  electing 
taxpayer's  original  or  amended  income 
tax  return  for  that  taxable  year  (or  by 
filing  the  statement  as  a  return  for  the 
taxable  year  under  paragraph  (h)(9)(xi) 
of  this  section).  In  addition,  the  taxpayer 
must  satisfy  the  notification 
requirements  of  paragraph  (h)(9)(vi)  of 
this  section.  The  election  is  binding  on 
the  taxpayer  and  all  parties  whose 
Federal  tax  liability  is  affected  by  the 
election. 

(iv)  Special  rules  for  certain  entities. 
In  the  case  of  a  partnership,  S 
corporation,  estate  or  trust,  the  election 
under  this  paragraph  (h)(9)  is  made  by 
the  entity  rather  than  by  its  owners  or 
beneficieiries.  If  a  partnership  or  S 
corporation  makes  an  election  under 
this  paragraph  (h)(9)  with  respect  to  the 
disposition  of  a  section  197(f)(9) 
intangible,  each  of  its  partners  or 
shareholders  is  required  to  pay  a  tax 
determined  in  the  manner  described  in 
paragraph  (h)(9)(i)(B)  of  this  section  on 
the  amoimt  of  gain  that  is  properly 
allocable  to  such  partner  or  shareholder 
with  respect  to  the  disposition. 

(v)  Effect  of  nonconforming  elections. 
An  attempted  election  that  does  not 
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substantially  comply  with  each  of  the 
requirements  of  this  paragraph  (h)(9)  is 
disregarded  in  determining  whether  a 
section  197(f)(9)  intangible  qualifies  for 
the  gain-recognition  exception. 

(vi)  Notification  requirements.  A 
taxpayer  making  an  election  under  this 
paragraph  (h)(9)  with  respect  to  the 
disposition  of  a  section  197(f)(9) 
intangible  must  provide  written 
notification  of  the  election  on  or  before 
the  due  date  of  the  return  on  which  the 
election  is  made  to  the  person  acquiring 
the  section  197  intangible.  In  addition, 
a  partnership  or  S  corporation  making 
an  election  under  this  paragraph  (h)(9) 
must  attach  to  the  Schedule  K-1 
furnished  to  each  partner  or  shareholder 
a  written  statement  containing  all 
information  necessary  to  determine  the 
recipient's  additional  tax  liability  under 
this  paragraph  (h)(9).  __ 

(vii)  Revocation.  An  election  imder 
this  paragraph  (h)(9)  may  be  revoked 
only  with  the  consent  of  the 
Commissioner. 

(viii)  Election  Statement.  An  election 
statement  satisfies  the  requirements  of 
this  paragraph  (h)(9)(viii)  if  it  is  in 
writing  and  contains  the  information 
listed  below.  The  required  information 
should  be  arranged  and  identified  in 
accordance  with  the  following  order  and 
numbering  system: 

(A)  The  name  and  address  of  the 
electing  taxpayer. 

(B)  Except  in  the  case  of  a  taxpayer 
that  is  not  otherwise  subject  to  Federal 
income  tax,  the  taxpayer  identification 
number  (TIN)  of  the  electing  taxpayer. 

(C)  A  statement  that  the  taxpayer  is 
making  the  election  under  section 
197(f)(9)(B). 

(D)  Identification  of  the  transaction 
and  each  person  that  is  a  party  to  the 
transaction  or  whose  tax  retxmi  is 
affected  by  the  election  (including, 
except  in  the  case  of  persons  not 
otherwise  subject  to  Federal  income  tax, 
the  TIN  of  each  such  person). 

(E)  The  calculation  of  the  gain 
realized,  the  applicable  rate  of  tax,  and 
the  amount  of  the  taxpayer's  additional 
tax  liability  under  this  paragraph  (h)(9). 

(F)  The  signature  of  the  taxpayer  or  an 
individual  authorized  to  sign  the 
taxpayer's  Federal  income  tax  return. 

(ix)  Determination  of  highest  marginal 
rate  of  tax  and  amount  of  other  Federal 
income  tax  on  gain — (A)  Marginal  rate. 
The  following  rules  apply  for  purposes 
of  determining  the  highest  marginal  rate 
of  tax  applicable  to  an  electing  taxpayer: 

[1)  Noncorporate  taxpayers.  In  the 
case  of  an  individual,  estate,  or  trust,  the 
highest  marginal  rate  of  tax  is  the 
highest  marginal  rate  of  tax  in  effect 
under  section  1 ,  determined  without 
regard  to  section  1(h). 


(2)  Corporations  and  tax-exempt 
entities.  In  the  case  of  a  corporation  or 
an  entity  that  is  exempt  from  tax  luider 
section  501(a),  the  highest  marginal  rate 
of  tax  is  the  highest  marginal  rate  of  tax 
in  effect  under  section  1 1 ,  determined 
without  regard  to  any  rate  that  is  added 
to  the  otherwise  applicable  rate  in  order 
to  offset  the  effect  of  the  graduated  rate 
schedule. 

(B)  Other  Federal  income  tax  on  gain. 
The  amount  of  Federal  income  tax 
(other  than  the  tax  determined  under 
this  paragraph  {h)(9))  imposed  on  any 
gain  is  the  lesser  of — 

(i)  The  amount  by  which  the 
taxpayer's  Federal  income  tax  liability 
(determined  without  regard  to  this 
paragraph  (h)(9))  would  be  reduced  if 
the  amoimt  of  such  gain  were  not  taken 
into  account;  or 

(2)  The  amount  of  the  gain  multiplied 
by  the  highest  marginal  rate  of  tax  for 
the  taxable  year. 

(x)  Coordination  with  other 
provisions — (A)  In  general.  The  amount 
of  gain  subject  to  the  tax  determined 
under  this  paragraph  (h)(9)  is  not 
reduced  by  any  net  operating  loss 
deduction  under  section  172(a),  any 
capital  loss  under  section  1212,  or  any 
other  similar  loss  or  deduction.  In 
addition,  the  amount  of  tax  determined 
imder  this  paragraph  (h)(9)  is  not 
reduced  by  any  credit  of  the  taxpayer. 
In  computing  the  amount  of  any  net 
operating  loss,  capital  loss,  or  other 
similar  loss  or  deduction,  or  any  credit 
that  may  be  carried  to  any  taxable  year, 
any  gain  subject  to  the  tax  determined 
under  this  paragraph  (h)(9)  and  any  tax 
paid  imder  this  paragraph  (h)(9)  is  not 
taken  into  account. 

(B)  Section  1374.  No  provision  of 
paragraph  (h)(9)(iv)  of  this  section 
precludes  the  application  of  section 
1374  (relating  to  a  tax  on  certain  built- 
in  gains  of  S  corporations)  to  any  gain 
with  respect  to  which  an  election  under 
this  paragraph  (h)(9)  is  made.  In 
addition,  neither  paragraph  (h)(9)(iv) 
nor  paragraph  (h)(9)(x)(A)  of  this  section 
precludes  a  taxpayer  from  applying  the 
provisions  of  section  1366(f)(2)  (relating 
to  treatment  of  the  tax  imposed  by 
section  1374  as  a  loss  sustained  by  the 

S  corporation)  in  determining  the 
amount  of  tax  payable  under  paragraph 
(h)(9)  of  this  section. 

(C)  Procedural  and  administrative 
provisions.  For  purposes  of  subtitle  F, 
the  amount  determined  under  this 
paragraph  (h)(9)  is  treated  as  a  tax 
imposed  by  section  1  or  1 1 ,  as 
appropriate. 

(D)  Installment  method.  The  gain 
subject  to  the  tax  determined  under 
paragraph  (h)(9)(i)  of  this  section  may 
not  be  reported  under  the  method 


described  in  section  453(a).  Any  such 
gain  that  would,  but  for  the  application 
of  this  paragraph  (h)(9){x)(D),  be  taken 
into  account  under  section  453(a)  shall 
be  taken  into  account  in  the  same 
manner  as  if  an  election  under  section 
453(d)  (relating  to  the  election  not  to 
apnly  section  453(a))  had  been  made. 

(xi)  Special  rules  for  persons  not 
otherwise  subject  to  Federal  income  tax. 
If  the  person  making  the  election  imder 
this  paragraph  (h)(9)  with  respect  to  a 
disposition  is  not  otherwise  subject  to 
Federal  income  tax,  the  election 
statement  satisfying  the  requirements  of 
paragraph  (h)(9)(viii)  of  this  section 
must  be  filed  with  the  Philadelphia 
Service  Center.  For  purposes  of  this 
paragraph  (h)(9)  and  subtitle  F,  the 
statement  is  treated  as  an  income  tax 
return  for  the  calendar  year  in  which  the 
disposition  occurs  and  as  a  return  due 
on  or  before  March  15  of  the  following 
year. 

(10)  Transactions  subject  to  both  anti- 
chuming  and  nonrecognition  rules.  If  a 
person  acquires  a  section  197(f)(9) 
intangible  in  a  transaction  described  in 
paragraph  (g)(2)  of  this  section  from  a 
person  in  whose  hands  the  intangible 
was  an  amortizable  section  197 
intangible,  and  immediately  after  the 
transaction  (or  series  of  transactions 
described  in  paragraph  (h)(6)(ii)(B)  of 
this  section)  in  which  such  intangible  is 
acquired,  the  person  acquiring  the 
section  197(f)(9)  intangible  is  related  to 
any  person  described  in  paragraph  (h)(2) 
of  this  section,  the  intangible  is, 
notwithstanding  its  treatment  under 
paragraph  (g)(2)  of  this  section,  treated 
as  an  amortizable  section  197  intangible 
only  to  the  extent  permitted  under  this 
paragraph  (h).  (See,  for  example, 
paragraph  {h)(5)(ii)  of  this  section.) 

(11)  Avoidance  purpose.  A  section 
197(f)(9)  intangible  acquired  by  a 
taxpayer  after  the  applicable  effective 
date  does  not  qualify  for  amortization 
under  section  197  if  one  of  the  principal 
purposes  of  the  transaction  in  which  it 
is  acquired  is  to  avoid  the  operation  of 
the  anti-churning  rules  of  section 
197(f)(9)  and  this  paragraph  (h).  A 
transaction  will  be  presumed  to  have  a 
principal  purpose  of  avoidance  if  it  does 
not  effect  a  significant  change  in  the 
ownership  or  use  of  the  intangible. 
Thus,  for  example,  if  section  197(f)(9) 
intangibles  are  acquired  in  a  transaction 
(or  series  of  related  transactions)  in 
which  an  option  to  acquire  stock  is 
issued  to  a  party  to  the  transaction,  but 
the  option  is  not  treated  as  having  been 
exercised  for  purposes  of  paragraph 
(h)(6)  of  this  section,  this  paragraph 
(h)(ll)  may  apply  to  the  transaction. 

(12)  Additional  partnership  anti- 
churning  rules — (i)  In  general.  In 
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determining  w^iether  the  anti-chuming 
rules  of  this  paragraph  (h)  apply  to  any 
increase  in  the  basis  of  a  section 
197(f)(9)  intangible  under  section 
732(b).  732(d),  p34(b),  or  743(b),  the 
determinations!  are  made  at  the  partner 
level  and  each  bartner  is  treated  as 
having  owned  ind  used  the  partner's 
proportionate  s  iiare  of  partnership 
property.  In  de  ermining  whether  the 
anti-chuming  r  Liles  of  tids  paragraph  (h) 
apply  to  any  tri  insaction  under  another 
section  of  the  1  itemal  Revenue  Code, 
the  determinations  are  made  at  the 
partnership  leviel,  unless  under  §  1.701- 
2(e)  the  Commi  ssioner  determines  that 
the  partner  lev(  d  is  more  appropriate. 

(ii)  Section  7  32(b)  adjustments — 
Reserved. 

(iii)  Section  '.  '32(d)  adjustments.  The 
anti-chuming  i  ules  of  this  paragraph  (h) 
do  not  apply  ta  an  increase  in  the  basis 
of  partnership  jroperty  under  section 
732(d)  if  the  di  ;tributee  partner  was  not 
related  (at  the  t  ime  of  the  transfer  of  the 
partnership  intferest)  to  the  person  who 
transferred  the  partnership  interest  with 
respect  to  whic  h  the  distribution  is 
being  made. 

(iv)  Section  :  34(b)  adjustments — 
Reserved. 

(v)  Section  7  \3(b)  adjustments.  The 
anti-chiuning  I  ules  of  this  paragraph  (h) 
do  not  apply  to  an  increase  in  the  basis 
of  partnership  jroperty  under  section 
743(b)  if  the  pe  rson  acquiring  the 
partnership  int  Brest  is  not  related  to  the 
person  transfer  ring  the  partnership 
interest. 

(vi)  Partner  i  i  or  becomes  a  user  of 
partnership  intangible — (A)  General 
rule.  If.  as  part  of  a  series  of  related 
transactions  th  it  includes  a  transaction 
described  in  psragraph  (h)(12)  (iii)  or  (v) 
of  this  section,  an  anti-chuming  partner 
or  a  person  reliited  to  an  anti-chuming 
partner  becom(  is  (or  remains)  a  user  of 
an  intangible  tj  lat  is  treated  as 
transferred  in  t  le  transaction  (as  a  result 
of  the  partners  being  treated  as  having 
owned  their  pr  Dportionate  share  of 
partnership  asi  ets).  the  anti-chuming 
rules  of  this  pa  ragraph  (h)  apply  to  the 
proportionate  i  hare  of  such  intangible 
that  is  treated  i  is  transferred  by  the  anti- 
chuming  partr  er.  notwithstanding  the 
application  of  laragraph  (h)(12)  (iii)  or 
(v)  of  this  sect!  in. 

(B)  Anti-chu  -ning  partner.  For 
purposes  of  tks  paragraph  (h)(12)(vi), 
anti-chuming  )artner  means — 

(2)  With  res[  ect  to  all  intangibles  held 
by  a  partnersh:  p  on  or  before  August  10. 
1993,  any  part:  ler,  but  only  to  the  extent 
that 

(j)  The  partn  er's  interest  in  the 
partnership  wi  s  acquired  on  or  before 
August  10.  19<  3,  or 


(ii)  The  interest  was  acquired  from  a 
person  related  to  the  partner  on  or  after 
August  10,  1993,  and  such  interest  was 
not  held  by  any  person  other  than 
persons  related  to  such  partner  at  any 
time  after  August  10,  1993 
(disregarding,  for  this  purpose,  a 
person's  holding  of  an  interest  if  the 
acquisition  of  such  interest  was  part  of 
a  transaction  or  series  of  related 
transactions  in  which  the  partner  or 
persons  related  to  the  partner 
subsequently  acquired  such  interest), 

[2]  With  respect  to  any  section 
197(f)(9)  intangible  acquired  by  a 
partnership  after  August  10,  1993,  that 
is  not  amortizable  with  respect  to  the 
partnership,  any  partner,  but  only  to  the 
extent  that 

(j)  The  partner's  interest  in  the 
partnership  was  acquired  on  or  before 
the  date  the  partnership  acquired  the 
section  197(f)(9)  intangible,  or 

(ii)  The  interest  was  acquired  from  a 
person  related  to  the  partner  on  or  after 
the  date  the  partnership  acquired  the 
section  197(f)(9)  intangible,  and  such 
interest  was  not  held  by  any  person 
other  than  persons  related  to  such 
partner  at  any  time  after  the  date  the 
partnership  acquired  the  section 
197(f)(9)  intangible  (disregarding,  for 
this  purpose,  a  person's  holding  of  an 
interest  if  the  acquisition  of  such 
interest  was  part  of  a  transaction  or 
series  of  related  transactions  in  which 
the  partner  or  persons  related  to  the 
partner  subsequently  acquired  such 
interest),  and 

(  3)  With  respect  to  any  intangible,  a 
partner  who  received  an  interest  in  the 
partnership  in  exchange  for  such 
intangible  (or  a  portion  thereof)  or  a 
related  person  who  received  such 
interest  in  the  partnership  fi'om  such  a 
partner,  but  only  to  the  extent  that  the 
intangible  (or  portion  thereof) 
transferred  by  such  partner  is  not  an 
amortizable  section  197  intangible  with 
respect  to  the  partnership. 

(C)  Effect  of  retroactive  elections.  For 
purposes  of  paragraph  (h)(12)(vi)(B)  of 
this  section,  references  to  August  10, 
1993,  are  treated  as  references  to  July 
25,  1991,  if  the  relevant  party  made  a 
valid  retroactive  election  under  §  1.197- 
IT. 

(vii)  Section  704(c)  allocations — (A) 
Allocations  where  the  intangible  is 
amortizable  by  the  contributor.  The  anti- 
chuming  rules  of  this  paragraph  (h)  do 
not  apply  to  the  ciuative  or  remedial 
allocations  of  amortization  with  respect 
to  a  section  197(f)(9)  intangible  if  the 
intangible  was  an  amortizable  section 
197  intangible  in  the  hands  of  the 
contributing  partner  (unless  paragraph 
(h)(10)  of  this  section  applies  so  as  to 
cause  the  intangible  to  cease  to  be  an 


amortizable  section  197  intangible  in 
the  hands  of  the  partnership). 

(B)  Allocations  where  the  intangible  is 
not  amortizable  by  the  contributor. 
Notwithstanding  paragraph  (g)(3)(ii)  of 
this  section,  where  the  section  197(f)(9) 
intangible  was  not  an  amortizable 
section  197  intangible  in  the  hands  of 
the  contributing  partner,  a  partner  may 
not  receive  remedial  allocations  of 
amortization  under  section  704(c)  that 
are  deductible  for  Federal  income  tax 
purposes  if  that  partner  is  related  to  the 
partner  that  contrib  'ted  the  intangible. 
Taxpayers  may  use  any  reasonable 
method  to  determine  amortization  of  the 
asset  for  book  piuposes,  provided  that 
the  method  used  does  not  contravene 
the  purposes  of  the  anti-chuming  rules 
under  section  197  and  this  paragraph 
(h).  A  method  will  be  considered  to 
contravene  the  purposes  of  the  anti- 
chuming  rules  if  the  effect  of  the  book 
adjustments  resulting  from  the  method 
is  such  that  any  portion  of  the  tax 
deduction  for  amortization  attributable 
to  section  704(c)  is  allocated,  directly  or 
indirectly,  to  a  partner  who  is  subject  to 
the  anti-chimiing  rules  with  respect  to 
such  adjustment. 

(viii)  Operating  rule  for  transfers  upon 
death.  For  purposes  of  this  paragraph 
(h)(12),  if  the  basis  of  a  partner's  interest 
in  a  partnership  is  determined  imder 
section  1014(a),  such  partner  is  treated 
as  acquiring  such  interest  from  a  person 
who  is  not  related  to  such  partner,  and 
such  interest  is  treated  as  having 
previously  been  held  by  a  person  who 
is  not  related  to  such  partner. 

(i)  [Reserved] 

(j)  General  anti-abuse  rule.  The 
Commissioner  will  interpret  and  apply 
the  mles  in  this  section  as  necessary 
and  appropriate  to  prevent  avoidance  of 
the  purposes  of  section  197.  If  one  of  the 
principal  purposes  of  a  transaction  is  to 
achieve  a  tax  result  that  is  inconsistent 
with  the  purposes  of  section  197,  the 
Conunissioner  will  recast  the 
transaction  for  Federal  tax  piu-poses  as 
appropriate  to  achieve  tax  results  that 
are  consistent  with  the  purposes  of 
section  197,  in  light  of  the  applicable 
statutory  and  regulatory  provisions  and 
the  pertinent  facts  and  circumstances. 

(k)  Examples.The  following  examples 
illustrate  the  application  of  this  section: 

Example  J.  Advertising  costs,  (i)  Q 
manufactures  and  sells  consumer  products 
through  a  series  of  wholesalers  and 
distributors.  In  order  to  increase  sales  of  its 
products  by  encouraging  consumer  loyalty  to 
its  products  and  to  enhance  the  value  of  the 
goodwill,  trademarks,  and  trade  names  of  the 
business,  Q  advertises  its  products  to  the 
consuming  public.  It  regularly  incurs  costs  to 
develop  radio,  television,  and  print 
advertisements.  These  costs  generally  consist 
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of  employee  costs  and  amounts  paid  to 
independent  advertising  agencies.  Q  also 
incurs  costs  to  run  these  advertisements  in 
the  various  media  for  which  they  were 
developed. 

(ii)  The  advertising  costs  are  not  chargeable 
to  capital  account  under  paragraph  (0(3)  of 
this  section  (relating  to  costs  incurred  for 
covenants  not  to  compete,  rights  granted  by 
governmental  units,  and  contracts  for  the  use 
of  section  197  intangibles)  and  are  currently 
deductible  as  ordinary  and  necessary 
expenses  under  section  162.  Accordingly, 
under  paragraph  (a)(3)  of  this  section,  section 
197  does  not  apply  to  these  costs. 

Example  2.  Computer  software,  (i)  X 
purchases  all  of  the  assets  of  an  existing  trade 
or  business  from  Y.  One  of  the  assets 
acquired  is  all  of  Y's  rights  in  cerUin 
computer  software  previously  used  by  Y 
under  the  terms  of  a  nonexclusive  license 
from  the  software  developer.  The  software 
was  developed  for  use  by  manufacturers  to 
maintain  a  comprehensive  accounting 
system,  including  general  and  subsidiary 
ledgers,  payroll,  accounts  receivable  and 
payable,  cash  receipts  and  disbursements, 
fixed  asset  accounting,  and  inventory  cost 
accounting  and  controls.  The  developer 
modified  the  software  for  use  by  Y  at  a  cost 
of  $1,000  and  Y  made  additional 
modifications  at  a  cost  of  $500.  The 
developer  does  not  maintain  wholesale  or 
retail  outlets  but  markets  the  software 
directly  to  ultimate  users.  Y's  license  of  the 
software  is  limited  to  an  entity  that  is 
actively  engaged  in  business  as  a 
manufacturer. 

(ii)  Notwithstanding  these  limitations,  the 
software  is  considered  to  be  readily  available 
to  the  genera)  public  for  purposes  of 
paragraph  (c)(4)(i)  of  this  section.  In  addition, 
the  software  is  not  substantially  modified 
because  the  cost  of  the  modifications  by  the 
developer  and  Y  to  the  version  of  the 
software  that  is  readily  available  to  the 
general  public  does  not  exceed  $2,000. 
Accordingly,  the  software  is  not  a  section  197 
intangible. 

Example  3.  Acquisition  of  software  for 
internal  use.  (i)  B,  the  owner  and  operator  of 
a  worldwide  package-delivery  service, 
purchases  from  S  ail  rights  to  software 
developed  by  S.  The  software  will  be  used  by 
B  for  the  sole  purpose  of  improving  its 
package-tracking  operations.  B  does  not 
purchase  any  other  assets  in  the  transaction 
or  any  related  transaction. 

(ii)  Because  B  acquired  the  software  solely 
for  internal  use,  it  is  disregarded  in 
determining  for  purposes  of  paragraph 
(c)(4)(ii)  of  this  section  whether  the  assets 
acquired  in  the  transaction  or  series  of 
related  transactions  constitute  a  trade  or 
business  or  substantial  portion  thereof.  Since 
no  other  assets  were  acquired,  the  software 
is  not  acquired  as  part  of  a  purchase  of  a 
trade  or  business  and  under  paragraph 
(c)(4)(ii)  of  this  section  is  not  a  section  197 
intangible. 

Example  4.  Governmental  rights  of  fixed 
duration,  (i)  City  M  operates  a  municipal 
water  system.  In  order  to  induce  X  to  locate 
a  new  manufacturing  business  in  the  city,  M 
grants  X  the  right  to  purchase  water  for  16 
years  at  a  specified  price. 


(ii)  The  right  granted  by  M  is  a  right  to 
receive  tangible  property  or  services 
described  in  section  197(e)(4)(B)  and 
paragraph  (c)(6)  of  this  section  and,  thus,  is 
not  a  section  197  intangible.  This  exclusion 
applies  even  though  the  right  does  not 
qualify  for  exclusion  as  a  right  of  fixed 
duration  or  amount  under  section 
197(e)(4)(D)  and  paragraph  (c)(13)  of  this 
section  because  the  duration  exceeds  15 
years  and  the  right  is  not  fixed  as  to  amount. 
It  is  also  immaterial  that  the  right  would  not 
qualify  for  exclusion  as  a  self-created 
intangible  under  section  197(c)(2)  and 
paragraph  (d)(2)  of  this  section  because  it  is 
granted  by  a  govenunental  unit. 

Example  5.  Separate  acquisition  of 
franchise,  (i)  S  is  a  franchiser  of  retail  outlets 
for  specialty  coffees.  G  enters  into  a  franchise 
agreement  (within  the  meaning  of  section 
1253(b)(1))  with  S  pursuant  to  which  G  is 
permitted  to  acquire  and  operate  a  store 
using  the  S  trademark  and  trade  name  at  the 
location  specified  in  the  agreement.  G  agrees 
to  pay  S  $100,000  upon  execution  of  the 
agreement  and  also  agrees  to  pay,  throughout 
the  term  of  the  franchise,  additional  amounts 
that  are  deductible  under  section  1253(d)(1). 
The  agreement  contains  detailed 
specifications  for  the  construction  and 
operation  of  the  business,  but  G  is  not 
required  to  purchase  from  S  any  of  the 
materials  necessary  to  construct  the 
improvements  at  the  location  specified  in  the 
franchise  agreement. 

(ii)  The  franchise  is  a  section  197 
intangible  within  the  meaning  of  paragraph 
(b)(10)  of  this  section.  The  franchise  does  not 
qualify  for  the  exclusion  relating  to  self- 
created  intangibles  described  in  section 
197(c)(2)  and  paragraph  (d)(2)  of  this  section 
because  the  franchise  is  described  in  section 
197(d)(1)(F).  to  addition,  because  the 
acquisition  of  the  franchise  constitutes  the 
acquisition  of  an  interest  in  a  trade  or 
business  or  a  substantial  portion  thereof,  the 
franchise  may  not  be  excluded  under  section 
197(e)(4).  Thus,  the  franchise  is  an 
amortizable  section  197  intangible,  the  basis 
of  which  must  be  recovered  over  a  15-year 
period.  However,  the  amounts  that  are 
deductible  under  section  1253(d)(1)  are  not 
subject  to  the  provisions  of  section  197  by 
reason  of  section  197(f)(4)(C)  and  paragraph 
(b)(10)(ii)  of  this  section. 

Example  6.  Acquisition  and  amortization 
of  covenant  not  to  compete,  (i)  As  part  of  the 
acquisition  of  a  trade  or  business  from  C,  B 
and  C  enter  mto  an  agreement  containing  a 
covenant  not  to  compete.  Under  this 
agreement,  C  agrees  that  it  will  not  compete 
with  the  business  acquired  by  B  within  a 
prescribed  geographical  territory  for  a  period 
of  three  years  after  the  date  on  which  the 
business  is  sold  to  B.  In  exchange  for  this 
agreement,  B  agrees  to  pay  C  $90,000  per  year 
for  each  year  in  the  term  of  the  agreement. 
The  agreement  further  provides  that,  in  the 
event  of  a  breach  by  C  of  his  obligations 
under  the  agreement,  B  may  terminate  the 
agreement,  cease  makmg  any  of  the  payments 
due  thereafter,  and  pursue  any  other  legal  or 
equitable  remedies  available  under 
applicable  law.  The  amounts  payable  to  C 
under  the  agreement  are  not  contingent 
payments  for  purposes  of  §  1.1275-4.  The 


present  fair  market  value  of  B's  rights  under 
the  agreement  is  $225,000.  The  aggregate 
consideration  paid  for  all  assets  acquired  in 
the  transaction  (including  the  covenant  not  to 
compete)  exceeds  the  sum  of  the  amount  of 
Class  1  assets  and  the  aggregate  fair  market 
value  of  all  Class  II,  Class  HI,  Class  IV,  Class 
V,  and  Class  VI  assets  by  $50,000.  See 
§  1.33&-6T{b)  for  rules  for  determining  the 
assets  in  each  class. 

(ii)  Because  the  covenant  is  acquired  in  an 
applicable  asset  acquisition  (within  the 
meaning  of  section  1060(c)),  paragraph 
(f)(4)(ii)  of  this  section  applies  and  the  basis 
of  B  in  the  covenant  is  determined  pursuant 
to  section  1060(a]  and  the  regulations 
thereunder.  Under  §§  1.1060-lT(c)(2)  and 
1.338-6T(c)(l),  Bs  basis  in  the  covenant 
cannot  exceed  its  fair  market  value.  Thus,  B's 
basis  in  the  covenant  immediately  after  the 
acquisition  is  $225,000.  This  basis  is 
amortized  ratably  over  the  15-year  period 
beginning  on  the  first  day  of  the  month  in 
which  the  agreement  is  entered  into. 
Although  the  payments  under  the  agreement 
($270,000)  exceed  the  amount  allocated  to 
the  covenant  by  $45,000,  all  of  the  remaining 
consideration  ($50,000)  is  allocated  lo  Class 
VII  assets  (goodwill  and  going  concern 
value).  See  §§  1.1 060-1  T(c)(2)  and  1.33&- 
6T(b). 

Example  7.  Stand-alone  license  of 
technology,  (i)  X  is  a  manufacturer  of 
consumer  goods  that  does  business 
throughout  the  world  through  subsidiary 
corporations  organized  under  the  laws  of 
each  country  in  which  business  is  conducted. 
X  licenses  to  Y,  its  subsidiary  organized  and 
conducting  business  in  Country  K,  all  of  the 
patents,  formulas,  designs,  and  know-how 
necessary  for  Y  to  manufacture  the  same 
products  that  X  manufactures  in  the  United 
States.  Assume  that  the  hcense  is  not 
considered  a  sale  or  exchange  under  the 
principles  of  section  1235.,The  license  is  for 
a  term  of  18  years,  and  there  are  no  facts  to 
indicate  that  the  license  does  not  have  a  fixed 
duration.  Y  agrees  to  pay  X  a  royalty  equal 
to  a  specified,  fixed  percentage  of  the 
revenues  obtained  friam  selling  products 
manufactured  using  the  licensed  technology. 
Assume  that  the  royalty  is  reasonable  and  is 
not  subject  to  adjustment  under  section  482. 
The  license  is  not  entered  into  in  connection 
with  any  other  transaction.  Y  incurs 
capitalized  costs  in  connection  with  entering 
into  the  license. 

(ii)  The  license  is  a  contract  for  the  use  of 
a  section  197  totangible  within  the  meaning 
of  paragraph  fb)(ll)  of  this  section.  It  does 
not  qualify  for  the  exception  in  section 
197(e)(4)(D)  and  paragraph  (c)(13)  of  this 
section  (relating  to  rights  of  fixed  duration  or 
amecause  it  does  not  have  a  term  of  less  than 
15  years,  and  the  other  exceptions  in  section 
197(e)  and  paragraph  (c)  of  this  section  are 
also  inapplicable.  Accordingly,  the  license  is 
a  section  197  intangible. 

(iii)  The  license  is  not  acquired  as  part  of 
a  purchase  of  a  trade  or  business.  Thus, 
under  paragraph  (0(3)(iii)  of  this  section,  the 
license  will  be  closely  scrutinized  under  the 
principles  of  section  1235  for  purposes  of 
determining  whether  the  transfer  is  a  sale  or 
exchange  and.  accordingly,  whether  the 
payments  under  the  license  are  chargeable  to 
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and  this  section.  The  extent  to  which  such 
payments  are  treated  as  payments  of 
principal  jmd  the  time  at  which  any  amount 
treated  as  a  payment  of  principal  is  taken 
into  account  in  determining  basis  are 
determined  under  the  rules  of  §  1.1275- 
4(c)(4)  or  1.483-4(a),  whichever  is  applicable. 
Any  contingent  amount  that  is  included  in 
basis  after  the  month  in  which  the 
acquisition  occurs  is  amortized  under  the 
rules  of  paragraph  (f)(2)(i)  or  (ii)  of  this 
section. 

Example  10.  License  of  technology  and 
customer  list  as  part  of  sale  of  a  trade  or 
business,  (i)  X  is  a  computer  manufacturer 
that  produces,  in  separate  operating 
divisions,  personal  computers,  servers,  and 
peripheral  equipment.  In  a  transaction  that  is 
the  purchase  of  a  trade  or  business  for 
purposes  of  section  197,  Y  (who  is  unrelated 
to  X)  purchases  from  X  all  assets  of  the 
operating  division  producing  personal 
computers,  except  for  certain  patents  that  are 
also  used  in  the  division  manufacturing 
servers  and  customer  lists  that  are  also  used 
in  the  division  manufacturing  peripheral 
equipment.  As  part  of  the  transaction,  X 
transfers  to  Y  the  right  to  use  the  retained 
patents  and  customer  lists  solely  in 
connection  with  the  manufacture  and  sale  of 
personal  computers.  The  transfer  agreement 
requires  annual  royalty  payments  contingent 
on  the  use  of  the  patents  and  also  requires 
a  payment  for  each  use  of  the  customer  list. 
In  addition,  Y  incurs  capitalized  costs  in 
connection  with  entering  into  the  licenses, 
(ii)  The  rights  to  use  the  retained  patents 
and  customer  lists  are  contracts  for  the  use 
of  section  197  intangibles  within  the  meaning 
of  paragraph  (b)(ll)  of  this  section.  The  rights 
do  not  qualify  for  the  exception  in 
197(e)(4)(D)  and  paragraph  (c)(13)  of  this 
section  (relating  to  rights  of  fixed  duration  or 
amount)  because  they  are  transferred  as  part 
of  a  purchase  of  a  trade  or  business  and  the 
other  exceptions  in  section  197(e)  and 
paragraph  (c)  of  this  section  are  also 
inapplicable.  Accordingly,  the  licenses  are 
section  197  intangibles. 

(iii)  Because  the  right  to  use  the  retained 
patents  is  described  in  paragraph  (b)(ll)  of 
this  section  and  the  right  is  transferred  as 
part  of  a  purchase  of  a  trade  or  business,  the 
treatment  of  the  royalty  payments  is 
determined  under  paragraph  (f)(3)(ii)  of  this 
section.  In  addition,  however,  the  retained 
patents  are  described  in  paragraph  (b)(5)  of 
this  section.  Thus,  the  annual  royalty 
payments  are  chargeable  to  capital  account 
under  the  general  rule  of  paragraph 
(f){3)(ii)(A)  of  this  section  unless  Y 
establishes  that  the  license  is  not  a  sale  or 
exchange  under  the  principles  of  section 
1235  and  the  royalty  payments  are  an  arm's 
length  consideration  for  the  rights 
transferred.  If  these  facts  are  established,  the 
exception  in  paragraph  (f)(3)(ii)(B)  of  this 
section  applies  and  the  royalty  payments  are 
not  chargeable  to  capital  account  for 
purposes  of  section  197.  The  capitalized 
costs  of  entering  into  the  license  are  treated 
in  the  same  manner  as  in  Example  7. 

(iv)  The  right  to  use  the  retained  customer 
list  is  also  described  in  paragraph  (b)(ll)  of 
this  section  and  is  transferred  as  part  of  a 
purchase  of  a  trade  or  business.  Thus,  the 


treatment  of  the  payments  for  use  of  the 
customer  list  is  also  determined  under 
paragraph  (0(3)(ii)  of  this  section.  The 
customer  list,  although  described  in 
paragraph  fb)(6)  of  this  section,  is  a  customer- 
related  information  base.  Thus,  the  exception 
in  paragraph  (f)(3)(ii)(B)  of  this  section  does 
not  apply.  Accordingly,  payments  for  use  of 
the  list  are  chargeable  to  capital  account 
under  the  general  rule  of  paragraph 
(f)(3)(ii){A)  of  this  section  and  are  amortized 
under  section  197.  In  addition,  the 
capitalized  costs  of  entering  into  the  contract 
for  use  of  the  customer  list  are  treated  in  the 
same  manner  as  in  Example  7. 

Example  11.  Loss  disallowance  rules 
involving  related  persons,  (i)  Assume  that  X 
and  Y  are  treated  as  a  single  taxpayer  for 
purposes  of  paragraph  (g)(1)  of  this  section. 
In  a  single  transaction,  X  and  Y  acquired 
from  Z  all  of  the  assets  used  by  Z  in  a  trade 
or  business.  Z  had  operated  this  business  at 
two  locations,  and  X  and  Y  each  acquired  the 
assets  used  by  Z  at  one  of  the  locations. 
Three  years  after  the  acquisition,  X  sold  all 
of  the  assets  it  acquired,  including 
amortizable  section  197  intangibles,  to  an 
unrelated  purchaser.  The  amortizable  section 
intangibles  are  sold  at  a  loss  of  $120,000. 

(ii)  Because  X  and  Y  are  treated  as  a  single 
taxpayer  for  purposes  of  the  loss 
disallowance  rules  of  section  197(f)(1)  and 
paragraph  (g)(1)  of  this  section,  X's  loss  on 
the  sale  of  the  amortizable  section  197 
intangibles  is  not  recognized.  Under 
paragraph  (g)(l)(iv)(B)  of  this  section,  X's 
disallowed  loss  is  allowed  ratably,  as  a 
deduction  under  section  197,  over  the 
remainder  of  the  15-year  period  during 
which  the  intangibles  woulci  have  been 
amortized,  and  Y  may  not  increase  the  basis 
of  the  amortizable  section  197  intangibles 
that  it  acquired  from  Z  by  the  amount  of  X's 
disallowed  loss. 

Example  12.  Disposition  of  retained 
intangibles  by  related  person,  (i)  The  facts  are 
the  same  as  in  Example  11,  except  that  10 
years  after  the  acquisition  of  the  assets  by  X 
and  Y  and  7  years  after  the  sale  of  the  assets 
by  X,  Y  sells  all  of  the  assets  acquired  from 
Z,  including  amortizable  section  197 
intangibles,  to  an  unrelated  purchaser. 

(ii)  Under  paragraph  (g)(l)(iv)(B)  of  this 
section,  X  may  recognize,  on  the  date  of  the 
sale  by  Y,  any  loss  that  has  not  been  allowed 
as  a  deduction  under  section  197. 
Accordingly,  X  recognizes  a  loss  of  $50,000, 
the  amount  obtained  by  reducing  the  loss  on 
the  sale  of  the  assets  at  the  end  of  the  third 
year  ($120,000)  by  the  amount  allowed  as  a 
deduction  under  paragraph  (g)(l)(iv)(B)  of 
this  section  during  the  7  years  following  the 
sale  by  X  ($70,000). 

Example  13.  Acquisition  of  an  interest  in 
partnership  with  no  section  754  election,  (i) 
A,  B,  and  C  each  contribute  $1,500  for  equal 
shares  in  general  partnership  P.  On  January 
1, 1998,  P  acquires  as  its  sole  asset  an 
amortizable  section  197  intangible  for  $4,500. 
P  still  holds  the  intangible  on  January  1, 
2003,  at  which  time  the  intangible  has  an 
adjusted  basis  to  P  of  $3,000,  and  A,  B,  and 
C  each  have  an  adjusted  basis  of  $1,000  in 
their  partnership  interests.  D  (who  is  not 
related  to  A)  acquires  A's  interest  in  P  for 
$1,600.  No  section  754  election  is  in  effect  for 
2003. 


(ii)  Because  there  is  no  change  in  the  basis 
of  the  intangible  under  section  743(b),  D 
merely  steps  into  the  shoes  of  A  with  respect 
J       to  the  intangible.  D's  proportionate  share  of 
P's  adjusted  basis  in  the  intangible  is  $1,000, 
which  continues  to  be  amortized  over  the  10 
years  remaining  in  the  original  15-year 
amortization  period  for  the  intangible. 

Example  14.  Acquisition  of  an  interest  in 
partnership  with  a  section  754  election,  (i) 
The  facts  are  the  same  as  in  Example  13, 
except  that  a  section  754  election  is  in  effect 
for  2003. 

(ii)  Pursuant  to  paragraph  (g)(3)  of  this 
section,  for  purposes  of  section  197,  D  is 
treated  as  if  P  owns  two  assets.  D's 
proportionate  share  of  P's  adjusted  basis  in 
one  asset  is  SI, 000,  which  continues  to  be 
amortized  over  the  10  years  remaining  in  the 
original  15-year  cunortization  period.  For  the 
other  asset,  D's  proportionate  share  of  P's 
adjusted  basis  is  $600  (the  amount  of  the 
basis  increase  under  section  743  as  a  result 
of  the  section  754  election),  which  is 
amortized  over  a  new  15-year  period 
beginning  January  2003.  With  respect  to  B 
and  C,  P's  remaining  $2,000  adjusted  basis  in 
the  intangible  continues  to  be  amortized  over 
the  10  years  remaining  in  the  original  15-year 
amortization  period. 

Example  15.  Payment  to  a  retiring  partner 
by  partnership  with  a  section  754  election,  (i) 
The  facts  are  the  same  as  in  Example  13. 
except  that  a  section  754  election  is  in  effect 
for  2003  and,  instead  of  D  acquiring  A's 
interest  in  P,  A  retires  from  P.  A,  B.  and  C 
are  not  related  to  each  other  within  the 
meaning  of  paragraph  (h)(6)  of  this  section. 
P  borrows  $1,600,  and  A  receives  a  payment 
under  section  736  from  P  of  such  amount,  all 
of  which  is  in  exchange  for  A's  interest  in  the 
intangible  asset  owned  by  P.  (Assume,  for 
purposes  of  this  example,  that  the  borrowing 
by  P  and  payment  of  such  funds  to  A  does 
not  give  rise  to  a  disguised  sale  of  A's 
partnership  interest  under  section 
707(a)(2)(B).)  P  makes  a  positive  basis 
adjustment  of  $600  with  respect  to  the 
section  197  intangible  under  section  734(b). 

(ii)  Pursuant  to  paragraph  (g)(3)  of  this 
section,  because  of  the  section  734 
adjustment,  P  is  treated  as  having  two 
»amortizable  section  197  intangibles,  one  with 
a  basis  of  $3,000  and  a  remaining 
amortization  period  of  10  years  and  the  other 
with  a  basis  of  $600  and  a  new  amortization 
period  of  15  years. 

Example  16.  Termination  of  partnership 
under  section  708lb)(l)(B).  (i)  A  and  B  are 
partners  with  equal  shares  in  the  capital  and 
profits  of  general  partnership  P.  P's  only  asset 
is  an  amortizable  section  197  intangible, 
which  P  had  acquired  on  January  1, 1995.  On 
January  1 ,  2000,  the  asset  had  a  fair  market 
value  of  $100  and  a  basis  to  P  of  $50.  On  that 
date,  A  sells  his  entire  partnership  interest  in 
P  to  C,  who  is  unrelated  to  A,  for  $50.  At  the 
time  of  the  sale,  the  basis  of  each  of  A  and 
B  in  their  respective  partnership  interests  is 
$25. 

(ii)  The  sale  causes  a  termination  of  P 
under  section  708(b)(1)(B).  Under  section 
708,  the  transaction  is  treated  as  if  P  transfers 
its  sole  asset  to  a  new  partnership  in 
exchange  for  the  assumption  of  its  liabilities 
and  the  receipt  of  all  of  the  interests  in  the 


new  partnership.  Immediately  thereafter,  P  is 
treated  as  if  it  is  liquidated,  with  B  and  C 
each  receiving  their  proportionate  shai«  of 
the  interests  in  the  new  partnership.  The 
contribution  by  P  of  its  asset  to  the  new 
partnership  is  governed  by  section  721.  and 
the  liquidating  distributions  by  P  of  the 
interests  in  the  new  partnership  are  governed 
by  section  731.  C  does  not  realize  a  basis 
adjustment  under  section  743  with  respect  to 
the  amortizable  section  197  intangible  unless 
P  had  a  section  754  election  in  effect  for  its 
taxable  year  in  which  the  transfer  of  the 
partnership  interest  to  C  occurred  or  the 
taxable  year  in  which  the  deemed  liquidation 
of  P  occurred. 

(iii)  Under  section  197.  if  P  had  a  section 
754  election  in  effect,  C  is  treated  as  if  the 
new  partnership  had  acquired  two  assets 
from  P  immediately  preceding  its  * 

termination.  Even  though  the  adjusted  basis 
of  the  new  partnership  in  the  two  assets  is 
determined  solely  under  section  723,  because 
the  transfer  of  assets  is  a  transaction 
described  in  section  721,  the  application  of 
sections  743(b)  and  754  to  P  immediately 
before  its  termination  causes  P  to  be  treated 
as  if  it  held  two  assets  for  purposes  of  section 
197.  See  paragraph  (g)(3)  of  this  section.  B's 
and  C's  proportionate  share  of  the  new 
partnership's  adjusted  basis  is  $25  each  in 
one  asset,  which  continues  to  be  amortized 
over  the  10  years  remaining  in  the  original 
15-year  amortization  period.  For  the  other 
asset,  C's  proportionate  share  of  the  new 
partnership's  adjusted  basis  is  $25  (the 
amount  of  the  basis  increase  resulting  from 
the  application  of  section  743  to  the  sale  or 
exchange  by  A  of  the  interest  in  P),  which  is 
amortized  over  a  new  15-year  period 
beginning  in  January  2000. 

(iv)  If  P  did  not  have  a  section  754  election 
in  effect  for  its  taxable  year  in  which  the  sale 
of  the  partnership  interest  by  A  to  C  occurred 
or  the  taxable  year  in  which  the  deemed 
liquidation  of  P  occurred,  the  adjusted  basis 
of  the  new  partnership  in  the  amortizable 
section  197  intangible  is  determined  solely 
under  section  723,  because  the  transfer  is  a 
transaction  described  in  section  721,  and  P 
does  not  have  a  basis  increase  in  the 
intangible.  Under  section  197(f)(2)  and 
paragraph  (g)(2)(ii)  of  this  section,  the  new 
partnership  continues  to  amortize  the 
intangible  over  the  10  years  remaining  in  the 
original  15 -year  amortization  period.  No 
additional  amortization  is  allowable  with 
respect  to  this  asset. 

Example  1 7.  Disguised  sale  to  partnership. 
(i)  E  and  F  are  individuals  who  are  unrelated 
to  each  other  within  the  meaning  of 
paragraph  (h)(6)  of  this  section.  E  has  been 
engaged  in  the  active  conduct  of  a  trade  or 
business  as  a  sole  proprietor  since  1990.  E 
and  F  form  EF  Partnership.  E  transfers  all  of 
the  assets  of  the  business,  having  a  fair 
market  value  of  $100,  to  EF,  and  F  transfers 
$40  of  cash  to  EF.  E  receives  a  60  percent 
interest  in  EF  and  the  $40  of  cash  contributed 
by  F,  and  F  receives  a  40  percent  interest  in 
EF,  under  circumstances  in  which  the 
transfer  by  E  is  partially  treated  as  a  sale  of 
property  to  EF  under  §"l.707-3(b). 

(ii)  Under  §  1.707-3(a)(l),  the  transaction  is 
treated  as  if  E  had  sold  to  EF  a  40  percent 
interest  in  each  asset  for  $40  and  contributed 


the  remaining  60  percent  interest  in  each 
asset  to  EF  in  exchange  solely  for  an  interest 
in  EF.  Because  E  and  EF  are  related  persons 
within  the  meaning  of  paragraph  (h)(6)  of  this 
section,  no  portion  of  anv  transferred  section 
197(f)(9)  intangible  that  E  held  during  the 
transition  period  (as  defined  in  paragraph 
(h)(4)  of  this  section)  is  an  amortizable 
section  197  intangible  pursuant  to  paragraph 
(h)(2)  of  this  section.  Section  197(f)(9)(F)  and 
paragraph  (g)(3)  of  this  section  do  not  apply 
to  any  portion  of  the  section  197  intangible 
in  the  hands  of  EF  because  the  basis  of  EF 
in  these  assets  was  not  increased  under  any 
of  sections  732.  734,  or  743. 

Example  18.  Acquisition  by  related  person 
in  nonrecognition  transaction,  (i)  A  owns  a 
nonamortiziible  intangible  that  A  acquired  in 
1990.  In  20C0,  A  sells  a  one-half  interest  in 
the  intangible  to  B  for  cash.  Immediately  after 
the  sale,  A  and  B.  who  are  unrelated  to  each 
other,  form  partnership  P  as  equal  partners. 
A  and  B  each  contribute  their  one-half 
interest  in  the  intangible  to  P. 

(ii)  P  has  a  transferred  basis  in  the 
intangible  from  A  and  B  under  section  723. 
The  nonrecognition  transfer  rule  under 
paragraph  (g)(2)(ii)  of  this  section  applies  to 
A's  transfer  of  its  one-half  interest  in  the 
intangible  to  P.  and  consequently  P  steps  into 
As  shoes  with  respect  to  A's  nonamortizable 
transferred  basis.  The  anti-chuming  rules  of 
paragraph  (h)  of  this  section  apply  to  B's 
transfer  of  its  one-half  interest  in  the 
intangible  to  P.  because  A.  who  is  related  to 
P  under  paragraph  (h)(6)  of  this  section 
immediately  after  the  series  of  transactions  in 
which  the  intangible  was  acquired  by  P.  held 
B's  one-half  interest  in  the  intangible  during 
the  transition  period.  Pursuant  to  paragraph 
(h)(10)  of  this  section,  these  rules  apply  to  B's 
transfer  of  its  one-half  interest  to  P  even 
though  the  nonrecognition  transfer  rule 
under  paragraph  (g)(2)(ii)  of  this  section 
would  have  permitted  P  to  step  into  B'& shoes 
with  respect  to  B's  otherwise  amortizable 
basis.  Therefore,  P's  entire  basis  in  the 
intangible  is  nonamortizable.  However,  if  A 
(not  B)  elects  to  recognize  gain  under 
paragraph  (h)(9)  of  this  section  on  the 
transfer  of  each  of  the  one-half  interests  in 
the  intangible  to  B  and  P.  then  the  intangible 
would  be  amortizable  by  P  to  the  extent 
provided  in  section  197(f)(9)(B)  and 
paragraph  (h)(9)  of  this  section. 

Example  19.  Acquisition  of  partnership 
interest  following  formation  of  partnership. 
(i)  The  facts  are  the  same  as  in  Example  18 
except  that,  in  2000,  A  formed  P  with  an 
affiliate,  S,  and  contributed  the  intangible  to 
the  partnership  and  except  that  in  a 
subsequent  year,  in  a  transaction  that  is 
properly  characterized  as  a  sale  of  a 
partnership  interest  for  Federal  tax  purposes, 
B  purchases  a  50  percent  interest  in  P  from 
A.  P  has  a  section  754  election  in  effect  and 
holds  no  assets  other  than  the  intangible  and 
cash. 

(ii)  For  the  reasons  set  forth  in  Example  16 
(iii),  B  is  treated  as  if  P  owns  two  assets.  B's 
proportionate  share  of  P's  adjusted  basis  in 
one  asset  is  the  same  as  A's  proportionate 
share  of  P's  adjusted  basis  in  that  asset, 
which  is  not  amortizable  under  section  197. 
For  the  other  asset,  B's  proportionate  share  of 
the  remaining  adjusted  basis  of  P  is 
amortized  over  a  new  15-year  period. 
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Example  20.  A  :quisition  by  related 
corporation  in  nc  nrecognition  transaction,  (i) 
The  facts  are  the  lame  as  Example  18,  except 
that  A  and  B  fom  i  corporation  P  as  equal 
owners. 

(ii)  P  has  a  trar  sferred  basis  in  the 
intangible  from  /  and  B  under  section  362. 
Pursuant  to  para;  raph  (h)(10)  of  this  section, 
the  application  o  the  nonrecognition  transfer 
rule  under  paragi  aph  (g)(2)(ii)  of  this  section 
and  the  anti-chui  riing  rules  of  paragraph  (h) 
of  this  section  to  ihe  facts  of  this  Example  18 
is  the  same  as  in  Example  16.  Thus,  P's  entire 
basis  in  the  intan  i;ible  is  nonamortizable. 

Example  21.  A  :quisition  from  corporation 
related  to  purchc  ser  through  remote  indirect 
interest,  (i)  X,  Y,  ind  Z  are  each  corporations 
that  have  only  or  e  class  of  issued  and 
outstanding  stocl  .  X  owns  25  percent  of  the 
stock  of  Y  and  Y  Dwns  25  percent  of  the 
outstanding  stoci :  of  Z.  No  other  shareholder 
of  any  of  these  c<  rporations  is  related  to  any 
other  shareholde  •  or  to  any  of  the 
corporations.  On  June  30,  2000.  X  purchases 
from  Z  section  1!  7(f)(9)  intangibles  that  Z 
owned  during  th  s  transition  period  (as 
defined  in  paragi  aph  (h)(4)  of  this  section), 
(ii)  Pursuant  tr  paragraph  (h)(6)(iv)(B)  of 
this  section,  the  !  leneficial  ownership  interest 
of  X  in  Z  is  6.25  lercent,  determined  by 
treating  X  as  if  it  owned  a  proportionate  (25 
percent)  interest  n  the  stock  of  Z  that  is 
actually  owned  I  y  Y.  Thus,  even  though  X 
is  related  to  Y  an  d  Y  is  related  to  Z,  X  and 
Z  are  not  considt  red  to  be  related  for 
purposes  of  the  i  nti-churning  rules  of  section 
197. 

Example  22.  G  lin  recognition  election,  (i) 
B  owns  25  perce  it  of  the  stock  of  S,  a 
corporation  that  ases  the  calendar  year  as  its 
taxable  year.  No  sther  shareholder  of  B  or  S 
is  related  to  each  other.  S  is  not  a  member 
of  a  controlled  gi  oup  of  corporations  within 
the  meaning  of  s  iction  1563(a).  S  has  section 
197(f)(9)  intangi  iles  that  it  owned  during  the 
transition  perioc .  S  has  a  basis  of  $25,000  in 
the  intangibles.  1  n  2001,  S  sells  these 
intangibles  to  B  or  $75,000.  S  recognizes  a 
gain  of  $50,000  (  n  the  sale  and  has  no  other 
items  of  income,  deduction,  gain,  or  loss  for 
the  year,  except  hat  S  also  has  a  net 
operating  loss  ol  $20,000  from  prior  years 
that  it  would  oil:  erwise  be  entitled  to  use  in 
2001  pursuant  t(  section  172(b).  S  makes  a 
valid  gain  recogi  lition  election  pursuant  to 
section  197(f)(9)  B)  and  paragraph  (h)(9)  of 
this  section.  In  2  001,  the  highest  marginal  tax 
rate  applicable  t )  S  is  35  percent.  But  for  the 
election,  all  of  S  s  taxable  income  would  be 
taxed  at  a  rate  o  15  percent. 

(ii)  If  the  gain  recognition  election  had  not 
been  made,  S  wi  luld  have  taxable  income  of 
$30,000  for  200:  and  a  tax  liability  of  $4,500. 
If  the  gain  were  lot  taken  into  account,  S 
would  have  no  I  ix  liability  for  the  taxable 
year.  Thus,  the  i  mount  of  tax  (other  than  the 
tax  imposed  un(  er  paragraph  (h)(9)  of  this 
section)  impose  I  on  the  gain  is  also  $4,500. 
The  gain  on  the  disposition  multiplied  by  the 
highest  margina  tax  rate  is  $17,500  ($50,000 
X  .35).  Accordin  ;ly,  S's  tax  liability  for  the 
year  is  $4,500  p  us  an  additional  tax  under 
paragraph  (h)(9  of  this  section  of  $13,000 
($17,500— $4,5C0). 

(iii)  Pursuant  to  paragraph  (h)(9)(x)(A)  of 
this  section,  S  d  stermines  the  amount  of  its 


net  operating  loss  deduction  in  subsequent 
years  without  regard  to  the  gain  recognized 
on  the  sale  of  the  section  197  intangible  to 
B.  Accordingly,  the  entire  $20,000  net 
operating  loss  deduction  that  would  have 
been  available  in  2001  but  for  the  gain 
recognition  election  may  be  used  in  2002, 
subject  to  the  limitations  of  section  172. 

(iv)  B  has  a  basis  of  $75,000  in  the  section 
197(f)(9)  intangibles  acquired  from  S.  As  the 
result  of  the  gain  recognition  election  by  S, 
B  may  amortize  $50,000  of  its  basis  under 
section  197.  Under  paragraph  (h)(9)(ii)  of  this 
section,  the  remaining  basis  does  not  qualify 
for  the  gain-recognition  exception  and  may 
not  be  amortized  by  B. 

Example  23.  Section  338  election,  (i) 
Corporation  P  makes  a  qualified  stock 
purchase  of  the  stock  of  T  corporation  from 
two  shareholders  in  July  2000,  and  a  section 
338  election  is  made  by  P.  No  shareholder  of 
either  T  or  P  owns  stock  in  both  of  these 
corporations,  and  no  other  shareholder  is 
related  to  any  other  shareholder  of  either 
corporation. 

(ii)  Pursuant  to  paragraph  (h)(8)  of  this 
section,  in  the  case  of  a  qualified  stock 
purchase  that  is  treated  as  a  deemed  sale  and 
purchase  of  assets  pursuant  to  section  338, 
the  corporation  treated  as  purchasing  assets 
as  a  result  of  an  election  thereimder  (new 
target)  is  not  considered  the  person  that  held 
or  used  the  assets  during  emy  period  in  which 
the  assets  were  held  or  used  by  the 
corporation  treated  as  selling  the  assets  (old 
target).  Because  there  are  no  relationships 
described  in  paragraph  (h)(6)  of  this  section 
among  the  parties  to  the  transaction,  any 
nonamortizable  section  197(f)(9)  intangible 
held  by  old  target  is  an  amortizable  section 
197  intangible  in  the  hands  of  new  target. 

(iii)  Assume  the  same  facts  as  set  forth  in 
paragraph  (i)  of  this  Example  23,  except  that 
one  of  the  selling  shareholders  is  an 
individual  who  owns  25  percent  of  the  total 
value  of  the  stock  of  each  of  the  T  and  P 
corporation. 

(iv)  Old  target  and  new  target  (as  these 
terms  are  defined  in  §  1.338-l(c)(13))  are 
members  of  a  controlled  group  of 
corporations  under  section  267(b)(3),  as 
modified  by  section  197(f)(9)(C)(i),  and  any 
nonamortizable  section  197(f)(9)  intangible 
held  by  old  target  is  not  an  amortizable 
section  197  intangible  in  the  hands  of  new 
target.  However,  a  gain  recognition  election 
under  paragraph  (h)(9)  of  this  section  may  be 
made  with  respect  to  this  transaction. 

Example  24.  Relationship  created  as  part 
of  public  offering,  (i)  On  January  1,  2001, 
Corporation  X  engages  in  a  series  of  related 
transactions  to  discontinue  its  involvement 
in  one  line  of  business.  X  forms  a  new 
corporation,  Y,  with  a  nominal  amount  of 
cash.  Shortly  thereafter,  X  transfers  all  the 
stock  of  its  subsidiary  conducting  the 
unwanted  business  (Target)  to  Y  in  exchange 
for  100  shares  of  Y  common  stock  and  a  Y 
promissory  note.  Target  owns  a 
nonamortizable  section  197(f)(9)  intangible. 
Prior  to  January  1 ,  2001 ,  X  and  an 
underwriter  (U)  had  entered  into  a  binding 
agreement  pursuant  to  which  U  would 
purchase  85  shares  of  Y  common  stock  from 
X  and  then  sell  those  shares  in  a  public 
offering.  On  January  6,  2001,  the  public 


offering  closes.  X  and  Y  make  a  section 
338(h)(10)  election  for  Target. 

(ii)  Pursuant  to  paragraph  (h)(8)  of  this 
section,  in  the  case  of  a  qualified  stock 
purchase  that  is  treated  as  a  deemed  sale  and 
purchase  of  assets  pursuant  to  section  338, 
the  corporation  treated  as  purchasing  assets 
as  a  result  of  an  election  thereunder  (new 
target)  is  not  considered  the  person  that  held 
or  used  the  assets  during  any  period  in  which 
the  assets  were  held  or  used  by  the 
corporation  treated  as  selling  the  assets  (old 
target).  Further,  for  purposes  of  determining 
whether  the  nonamortizable  section  197(f)(9) 
intangible  is  acquired  by  new  target  from  a 
related  person,  because  the  transactions  are 
a  series  of  related  transactions,  the 
relationship  between  old  target  and  new 
target  must  be  tested  immediately  before  the 
first  transaction  in  the  series  (the  formation 
of  Y)  and  immediately  after  the  last 
transaction  in  the  series  (the  sale  to  U  and 
the  public  offering).  See  paragraph 
(h)(6)(ii)(B)  of  this  section.  Because  there  was 
no  relationship  between  old  target  and  new 
target  immediately  before  the  formation  of  Y 
(because  the  section  338  election  had  not 
been  made)  and  only  a  15%  relationship 
between  old  target  and  new  target 
immediately  after,  old  target  is  not  related  to 
new  target  for  purposes  of  applying  the  anti- 
chuming  rules  of  paragraph  (h)  of  this 
section.  Accordingly,  Target  may  amortize 
the  section  197  intangible. 

Example  25.  Other  transfers  to  controlled 
corporations,  (i)  In  2001 ,  Corporation  A 
transfers  a  section  197(f)(9)  intangible  that  it 
held  during  the  transition  period  to  X,  a 
newly  formed  corporation,  in  exchange  for 
15%  of  X's  stock.  As  part  of  the  same 
transaction,  B  transfers  property  to  X  in 
exchange  for  the  remaining  85%  of  X  stock. 

(ii)  Because  the  acquisition  of  the 
intangible  by  X  is  part  of  a  qualifying  section 
351  exchange,  under  section  197(f)(2)  and 
paragraph  (g)(2)(ii)  of  this  section,  X  is    • 
treated  in  the  same  manner  as  the  transferor 
of  the  asset.  Accordingly,  X  may  not  amortize 
the  intangible.  If,  however,  at  the  time  of  the 
exchange,  B  has  a  binding  commitment  to 
sell  25  percent  of  the  X  stock  to  C,  an 
unrelated  third  party,  the  exchange, 
including  A's  transfer  of  the  section  197(f)(9) 
intangible,  would  fail  to  qualify  as  a  section 
351  exchange.  Because  the  formation  of  X, 
the  transfers  of  property  to  X,  and  the  sale 
of  X  stock  by  B  are  part  of  a  series  of  related 
transactions,  the  relationship  between  A  and 
X  must  be  tested  immediately  before  the  first 
transaction  in  the  series  (the  transfer  of 
property  to  X)  and  immediately  after  the  last 
transaction  in  the  series  (the  sale  of  X  stock 
to  C).  See  paragraph  (h)(6)(ii)(B)  of  this 
section.  Because  there  was  no  relationship 
between  A  and  X  immediately  before  and 
only  a  15%  relationship  immediately  after,  A 
is  not  related  to  X  for  purposes  of  applying 
the  anti-chuming  rules  of  paragraph  (h)  of 
this  section.  Accordingly,  X  may  amortize  the 
section  197  intangible. 

Example  26.  Relationship  created  as  part 
of  stock  acquisition  followed  by  liquidation. 
(i)  In  2001,  Partnership  P  purchases  100 
percent  of  the  stock  of  Corporation  X.  P  and 
X  were  not  related  prior  to  the  acquisition. 
Immediately  after  acquiring  the  X  stock,  and 
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as  part  of  a  series  of  related  transactions,  P 
liquidates  X  under  section  331.  In  the 
liquidating  distribution,  P  receives  a  section 
197(f)(9)  intangible  that  was  held  by  X  during 
the  transition  period. 

(ii)  Because  the  relationship  between  P  and 
X  was  created  pursuant  to  a  series  of  related 
transactions  where  P  acquires  stock  (meeting 
the  requirements  of  section  1504(a)(2))  in  a 
fully  taxable  transaction  followed  by  a 
liquidation  under  section  331,  the 
relationship  immediately  after  the  last 
transaction  in  the  series  (the  liquidation)  is 
disregarded.  See  paragraph  (h)(6)(iii)  of  this 
section.  Accordingly,  P  is  entitled  to  amortize 
the  section  197(f)t9)  intangible. 

Example  27.  Section  743(b)  adjustment 
with  no  change  in  user,  (i)  On  January  1, 
2001,  A  forms  a  partnership  (PRS)  with  B  in 
which  A  owns  a  60-percent,  and  B  owns  a 
40-percent,  interest  in  profits  and  capital.  A 
contributes  a  nonamortizable  section 
197(f)(9)  intangible  with  a  value  of  $80  and 
an  adjusted  basis  of  $0  to  PRS  in  exchange 
for  its  PRS  interest  and  B  contributes  $120 
cash.  At  the  time  of  the  contribution,  PRS 
licenses  the  section  197(f)(9)  intangible  to  A. 
On  February  1,  2001,  A  sells  its  entire 
interest  in  PRS  to  C,  an  unrelated  person,  for 
$80.  PRS  has  a  section  754  election  in  effect. 

(ii)  The  section  197(f)(9)  intangible 
contributed  to  PRS  by  A  is  not  amortizable 
in  the  hands  of  PRS.  Pursuant  to  section 
(g)(2)(ii)  of  this  section,  PRS  .steps  into  the 
shoes  of  A  with  respect  to  A's 
nonamortizable  transferred  basis  in  the 
intangible. 

Mii]  When  A  sells  the  PRS  interest  to  C,  C 
will  have  a  basis  adjustment  in  the  PRS 
assets  under  section  743(b)  equal  to  $80.  The 
entire  basis  adjustment  will  be  allocated  to 
the  intangible  because  the  only  other  asset 
held  by  PRS  is  cash.  Ordinarily,  under 
paragraph  (h)(12)(v)  of  this  section,  the  anti- 
chuming  rules  will  not  apply  to  an  increase 
in  the  basis  of  partnership  property  under 
section  743(b)  if  the  person  acquiring  the 
partnership  interest  is  not  related  to  the 
person  transferring  the  partnership  interest. 
However,  A  is  an  anti-chuming  partner 
under  paragraph  (h)(12)(vi)(B)(5)  of  this 
section.  Because  A  remains  a  user  of  the 
section  197(f)(9)  intangible  after  the  transfer 
to  G,  paragraph  (h)(12)(vi)(A)  of  this  section 
will  cause  the  anti-chuming  rules  to  apply  to 
the  entire  basis  adjustment  under  section 
743(b). 

(1}  Effective  dates — (1)  In  general.  This 
section  applies  to  property  acquired 
after  January  25,  2000,  except  that 
paragraph  (c)(l3)  of  this  section 
■  (exception  from  section  197  for 
separately  acquired  rights  of  fixed 
duration  or  amount)  applies  to  property 
acquired  after  August  10,  1993  (or  July 
25,  1991,  if  a  valid  retroactive  election 
has  been  made  under  §  1.197-lT). 

(2)  Application  to  pre-effective  date 
acquisitions.  A  taxpayer  may  choose,  on 
a  transaction-by-transaction  basis,  to 
apply  the  provisions  of  this  section  and 
§  1.167(a}-14  to  property  acquired  after 
August  10,  1993  (or  July  25.  1991.  if  a 
valid  retroactive  election  has  been  made 


under  §  1.197-lT)  and  on  or  before 
January  25.  2000. 

(3)  Application  of  regulation  project 
REG-209709-94  to  pre-effective  date 
acquisitions.  A  taxpayer  may  rely  on  the 
provisions  of  regulation  project  REG- 
209709-94  (1997-1  C.B.  731)  for 
property  acquired  after  August  10,  1993 
(or  July  25.  1991,  if  a  valid  retroactive 
election  has  been  made  under  §  1.1 97- 
IT)  and  on  or  before  January  25,  2000. 

(4)  Change  in  method  of  accounting— 
(i)  In  general.  For  the  first  taxable  year 
ending  after  January  25,  2000,  a 
taxpayer  that  h&s  acquired  property  to 
which  the  exception  in  §  1.197-2(c)(13) 
applies  is  granted  consent  of  the 
Commissioner  to  change  its  method  of 
accounting  for  such  property  to  comply 
with  the  provisions  of  this  section  and 

§  1.167(a)-14  unless  the  proper 
treatment  of  such  property  is  an  issue 
under  consideration  (within  the 
meaning  of  Rev.  Proc.  97-27  (1997-21 
KB  10)(see  §  601.601(d)(2)  of  this 
chapter))  in  an  examination,  before  an 
Appeals  office,  or  before  a  Federal  court. 

(ii)  Application  to  pre-effective  date 
acquisitions.  For  the  first  taxable  year 
ending  after  January  25,  2000,  a 
taxpayer  is  granted  consent  of  the 
Commissioner  to  change  its  method  of 
accoimting  for  all  property  acquired  in 
transactions  described  in  paragraph 
(1){2)  of  this  section  to  comply  with  the 
provisions  of  this  section  and 
§  1.167(a)-14  unless  the  proper 
treatment  of  any  such  property  is  an 
issue  under  consideration  (within  the 
meaning  of  Rev.  Proc.  97-27  (1997-21 
IRB  10)(see  §601. 601(d)(2)  of  this 
chapter))  in  an  examination,  before  an 
Appeals  office,  or  before  a  Federal  court. 

(iii)  Automatic  change  procedures.  A 
taxpayer  changing  its  method  of 
accounting  in  accordance  with  this 
paragraph  (1){4)  must  follow  the 
automatic  change  in  accoimting  method 
provisions  of  Rev.  Proc.  99-49  (1999-52 
IRB  725)(see  §  601.601(d)(2)  of  this 
chapter)  except,  for  purposes  of  this 
paragraph  (1)(4),  the  scope  limitations  in 
section  4.02  of  Rev.  Proc.  99-^9  (1999- 
52  IRB  725)  are  not  applicable. 
However,  if  the  taxpayer  is  under 
examination,  before  an  appeals  office,  or 
before  a  federal  court,  the  taxpayer  must 
provide  a  copy  of  the  application  to  the 
examining  agent(s),  appeals  officer,  or 
counsel  for  the  government,  as 
appropriate,  at  the  same  time  that  it  files 
the  copy  of  the  application  with  the 
National  Office.  The  application  must 
contain  the  name(s)  and  telephone 
number(s)  of  the  examining  agent(s), 
appeals  officer,  or  counsel  for  the 
government,  as  appropriate. 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  8.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  9.  In  §602.101.  paragraph  fb)  is 
amended  by  adding  an  entry  to  the  table 
in  niunerical  order  to  read  as  follows. 

§602.101    OMB  Control  numbers. 


(b) 


CFR  part  or  section  Identified 
and  described 


Current 

OMB  Control 

No. 


1.197-2 


1545-1671 


David  Mader. 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  January  14,  2000. 
lonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-1380  Filed  1-20-00;  1:19  pml 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,  301,  and  602 

[TD8869] 

RIN  1545-AU77 

Subchapter  S  Subsidiaries 

agency:  Internal  Revenue  Servicp  (IRS), 

Treasxuy. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  that  relate  to  the  treatment 
of  corporate  subsidiaries  of  S 
corporations  and  interpret  the  rules 
added  to  the  Internal  Revenue  Code  by 
section  1308  of  the  Small  Business  Job 
Protection  Act  of  1996.  These 
regulations  provide  the  public  with 
guidance  needed  to  comply  with 
applicable  law  and  will  affect  S 
corporations  and  their  shareholders. 
DATES:  Effective  Date:  These  regulations 
are  effective  January  20,  2000. 

Applicability  Date:  For  dates  of 
applicability,  see  §§  1.1361-4(a)(3)(iii), 
1.1361-4(a)(5)(i),  1.1361-5(c)(2). 
1.1361-6.  1.1362-8(e),  and  301.6109- 
l(i)(4). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  M.  Sullivan  (202)  622-3050  (not 
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a  toll-free 
(202) 622-3050 
N.  Kaibni  (202) 
C)  (not  toll-free 
SUPPLEMENTARY 


number)  or  David  J.  Sotos 

Subchapter  S);  Michael 
>22-7550  (Subchapter 
lumbers). 


information: 


Paperwork  Red  notion  Act 

The  collectioi  is  of  information 
contained  in  th<  se  final  regulations  have 
been  reviewed  a  nd  approved  by  the 
Office  of  Manag  jment  and  Budget  in 
accordance  wit!  i  the  Paperwork 
Reduction  Act  ( 14  U.S.C.  3507)  under 
control  niunber  1545-1590.  Responses 
to  these  collecti  ms  of  information  are 
required  to  dete  rmine  the  manner  in 
which  a  corpon  te  subsidiary  of  an  S 
corporation  wil  be  treated  under  the 
Internal  Revenu  e  Code. 

An  agency  mi  y  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  co  llection  of  information 
luiless  the  coUe  :tion  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

The  estimate<  aimual  burden  per 
respondent/rea  irdkeeper  varies  from  45 
minutes  to  1  ho  or,  depending  on 
individual  circiimstances,  with  an 
estimated  avera  je  of  57  minutes. 

Comments  cg  nceming  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  b^den  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  EKt  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  fot  the  Department  of  the 
Treasxu7,  Offic*  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  recc  rds  relating  to  this 
collection  of  in  ormation  must  be 
retained  as  lon(  as  their  contents  may 
become  materi.  1  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidentia  ,  as  required  by  26 
U.S.C.  6103. 

Background 

On  April  22, 1998,  the  IRS  published 
in  the  Federal  Register  a  notice  of 
proposed  ruleriaking  (REG-2  5 1698-96, 
63  FR  19864)  c  mceming  the  treatment 
of  corporate  subsidiaries  of  S 
corporations.  Tjhe  regulations 
interpreted  ruli  >s  added  to  the  Internal 
Revenue  Code  Code)  by  section  1308  of 
the  Small  Busi:  less  Job  Protection  Act  of 
1996,  Public  Liw  104-188,  110  Stat. 
1755  (the  Act),  as  amended  by  section 
1601  of  the  Ta:  payer  Relief  Act  of  1997, 
Public  Law  10li-34,  111  Stat.  788  (the 
1997  Act).  The  Act  modified  section 
1361  of  the  Coi  le  to  permit  an  S 
corporation:  (1 1  To  own  80  percent  or 
more  of  the  stc  ck  of  a  C  corporation,  and 


(2)  to  elect  to  treat  a  wholly  owned 
subsidiary  as  a  qualified  subchapter  S 
subsidiary  (QSub).  The  1997  Act  made 
a  technical  correction  to  section  1361  to 
provide  regulatory  authority  to  make 
exceptions  to  the  general  tax  treatment 
of  an  election  to  be  a  QSub. 

Written  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking,  and  a  public  hearing  was 
held  on  October  14, 1998.  After 
consideration  of  all  the  comments,  the 
proposed  regulations  under  sections 
1361,  1362,  and  1374  are  adopted,  as 
revised  by  this  Treasury  decision.  The 
conmients  received  and  the  revisions 
are  discussed  below.  In  addition, 
regulations  under  section  6109  are 
adopted  to  provide  additional  guidance 
consistent  with  the  QSub  provisions. 

On  January  13, 1997,-the  IRS 
published  Notice  97-4,  1997-1  C.B.  351. 
to  provide  a  temporary  procedure  for 
making  a  QSub  (formerly  QSSS) 
election.  Taxpayers  should  continue  to 
follow  Notice  97-4  when  making  a 
QSub  election  imtil  the  QSub  election 
form  is  published. 

Explanation  of  Provisions 


1.  Step  Transaction  Doctrine 
a.  QSub  Election 

The  proposed  regulations  provide 
that,  when  an  S  corporation  makes  a 
valid  QSub  election  with  respect  to  a 
subsidiary,  the  subsidiary  is  deemed  to 
have  liquidated  into  the  parent  S 
corporation  immediately  before  the 
QSub  election  is  effective.  The  tax 
treatment  of  this  liquidation,  alone  or  in 
the  context  of  any  larger  transaction  (for 
example,  a  transaction  that  also 
includes  the  acquisition  of  the 
subsidiary's  stock),  generally  is 
determined  imder  all  relevant 
provisions  of  the  Code  and  general 
principles  of  tax  law,  including  the  step 
transaction  doctrine.  However,  the 
proposed  regulations  include  a  special 
transition  rule  that  applies  to  certain 
elections  effective  prior  to  the  date  that 
is  60  days  after  publication  of  final 
regulations  in  the  Federal  Register.  The 
transition  rule  suspends  the  application 
of  the  step  transaction  doctrine  with 
respect  to  the  acquisition  of  stock 
followed  by  a  QSub  election  in  cases 
where  the  S  corporation  and  the 
subsidiary  are  related  (as  described  in 
section  267(b))  prior  to  the  acquisition 
of  the  subsidiary's  stock. 

Commentators  expressed  concern 
over  the  application  of  the  step 
transaction  doctrine  to  transactions  that 
include  the  deumed  liquidation  that 
occurs  as  the  result  of  a  QSub  election. 
These  commentators  argued  that 
applying  step  transaction  to  the 


acquisition  of  stock  that  precedes  a 
QSub  election  can  cause  the  transaction 
to  be  recast  as  an  asset  acquisition  imder 
section  368  with  results  that  may  be 
inconsistent  with  the  expectations  of 
some  taxpayers.  Under  step  transaction 
principles,  for  example,  if,  piusuant  to 
a  plan,  a  shareholder  contributes  the 
stock  of  one  wholly  owned  S 
corporation  (S2)  to  another  wholly 
owned  S  corporation  (Si),  and  makes  a 
QSub  election  for  S2,  the  transaction 
generally  would  be  a  reorganization 
under  section  368(a)(1)(D),  with  the 
possibility  of  gain  recognition  under 
section  357(c).  See  generally.  Rev.  Rul. 
67-274  (1967-2  C.B.  141).  In  the 
opinion  of  these  commentators,  the 
legislative  history  of  the  QSub 
provisions  indicates  that  the  deemed 
liquidation  that  is  incident  to  a  QSub 
election  should  be  respected  as  an 
independent,  tax-free  liquidation  under 
section  332,  rather  than  recast  under  the 
principles  of  the  step  transaction 
doctrine. 

After  consideration  of  all  of  the 
comments.  Treasury  and  the  IRS  believe 
that  the  proposed  regulations  are 
consistent  with  the  legislative  history  of 
the  QSub  provisions,  conform  the 
results  of  the  deemed  liquidation  to  the 
results  that  would  obtain  if  an  actual 
liquidation  occurred,  and  follow  the 
approach  taken  in  other  provisions  of 
the  tax  law.  (In  regulations  published  on 
November  29,  1999  (64  FR  66580),  rules 
for  elective  changes  in  the  classification 
of  an  entity  for  Federal  tax  purposes 
also  provide  that  the  tax  treatment  of  a 
change  in  the  classification  of  an  entity 
by  election  is  determined  imder  all 
relevant  provisions  of  the  Internal 
Revenue  Code  and  general  principles  of 
tax  law,  including  die  step  transaction 
doctrine.)  Accordingly,  the  final 
regulations  provide  that  general 
principles  of  tax  law,  including  step 
transaction,  apply  to  determine  the  tax 
consequences  of  the  transactions  that 
include  a  QSub  election.  The  final 
regulations  provide  examples 
illustrating  the  results  of  applying  step 
transaction  in  the  context  of  a  QSub 
election. 

The  final  regiUations  also  provide  for 
an  extended  transition  period  during 
which  step  transaction  will  be 
suspended.  During  the  extended 
transition  period,  it  is  anticipated  that 
proposed  regidations  published  in  the 
Federal  Register  on  Jime  14,  1999, 
relating  to  the  tax  treatment  of  partially 
controlled  subsidiaries  imder  section 
368(a)(1)(C)  (64  FR  31770),  will  be 
finalized.  These  regidations  generally 
reverse  the  IRS's  position  that  the 
acquisition  of  assets  of  a  partially 
controlled  subsidiary  does  not  qualify  as 
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a  tax-free  reorganization  under  section 
368(a)(1)(C).  SeeBausch  6- Lomb 
Optical  Co.  V.  Commissioner,  30  T.C. 
602  (1958),  aff  d  267  F.2d  75  (2d  Cir.). 
cert,  denied,  361  U.S.  835  (1959);  Rev. 
Rul.  54-396,  1954-2  C.B.  147.  The 
regulations  provide  that  preexisting 
ownership  of  a  portion  of  a  target 
corporation's  stock  by  an  acquiring 
corporation  generally  will  not  prevent 
the  solely  for  voting  stock  requirement 
in  a  "C"  reorganization  from  being 
satisfied.  See  also  Notice  2000-1,  2000- 
2  I.R.B.  1,  which  provides  that  the 
proposed  regulations,  when  finalized, 
will  provide  that  the  regulations 
generally  will  apply  to  transactions 
occurring  after  December  31, 1999,  with 
an  exception  for  transactions  pursuant 
to  binding  agreements.  The  finalizadon 
of  these  regulations  will  provide 
additional  certainty  as  to  the  tax 
consequences  of  making  a  QSUB 
election  in  situations  where  an  S 
corporation  acquires  the  remainder  of  a 
partially  controlled  subsidiary  in 
exchange  for  stock  of  the  S  corporation 
and  immediately  thereafter  elects  QSUB 
status  with  respect  to  the  subsidiary. 

b.  QSUB  Termination 

Section  1361(b)(3)(C)  provides  that,  if 
a  QSUB  election  terminates,  the 
corporation  is  treated  as  a  new 
corporation  acquiring  all  of  its  assets 
(and  assvmaing  all  of  its  liabilities)  from 
the  S  corporation  in  exchange  for  stock 
of  the  new  corporation  immediately 
before  the  termination.  The  proposed 
regulations  provide  that  the  tax 
treatment  of  this  transaction  or  of  a 
larger  transaction  that  includes  this 
transaction  will  be  determined  imder 
the  Code  and  general  principles  of  tax 
law,  including  the  step  transaction 
doctrine.  The  proposed  regulations 
include  examples  illustrating  the 
application  of  the  step  transaction 
doctrine  in  the  context  of  the 
termination  of  a  QSUB  election. 

Commentators  recommended  that 
step  transaction  not  apply  to  the 
termination  of  a  QSUB  election.  Those 
commentators  argue  that  the  application 
of  the  step  transaction  doctrine  causes 
inappropriate  tax  results  in  some 
situations.  One  example  cited  is  the  sale 
of  21  percent  of  the  stock  of  a  QSUB, 
thereby  terminating  the  QSUB  election. 
Under  step  transaction  principles,  the 
deemed  formation  of  a  new  corporation 
that  occurs  as  a  result  of  the  QSub 
termination  fails  to  qualify  under 
section  351  because  the  S  corporation 
parent  is  not  in  control  of  the  new 
corporation  as  defined  in  section  368(c) 
after  the  disposition.  As  a  result  of  the 
failure  to  qualify  under  section  351,  gain 


would  be,  recognized  on  all  of  the 
QSub's  assets. 

Treasury  and  the  IRS  believe  that  it  is 
appropriate  to  apply  the  step  transaction 
doctrine  to  the  termination  of  a  QSub 
election.  Appl5dng  the  step  transaction 
principles  to  the  control  requirement  of 
section  351  after  the  disposition  of 
QSub  stock  is  completed  is  consistent 
with  the  legislative  history  of  the  QSub 
termination  provisions.  S.  Rep.  No.  104- 
281,  104th  Cong.,  2d  Sess.  52  n.59 
(1996).  Moreover,  in  many  cases, 
application  of  the  step  transaction 
doctrine  will  provide  a  more  taxpayer 
favorable  result  than  giving  separate 
effect  to  each  step.  This  may  occur,  for 
example,  if  100  percent  of  the  stock  of 
a  QSub  is  sold.  In  that  case,  applying 
step  transaction  principles  would  result 
in  a  fair  market  value  basis  for  the 
former  QSub's  assets,  rather  than  a 
lower  carryover  basis  that  would  result 
(absent  a  section  338  election)  from 
treating  the  deemed  formation  of  the 
new  corporation  as  an  independent  step 
qualifying  under  section  351.  In  order  to 
assist  taxpayers  to  understand  the  effect 
of  QSub  terminations,  the  final 
regulations  include  two  examples  that 
illustrate  the  contrasting  tax 
consequences  of  purchasing  21  percent 
of  the  stock  of  a  QSub  as  opposed  to  the 
tax  consequences  of  contributing 
property  to  the  QSub  in  exchange  for  21 
percent  of  the  former  QSub's  stock.  The 
final  regulations  include  additional 
examples  illustrating  the  consequences 
of  revoking  the  QSub  election  prior  to 
sale  of  the  QSub's  stock  and  of  merging 
a  QSub  into  a  disregarded  entity  prior 
to  such  sale. 

2.  "F"  Reorganizations  During  the 
Tmnsition  Period 

As  noted  above,  commentators 
generally  oppose  applying  the  step 
transaction  doctrine  to  the  acquisition  of 
the  stock  of  a  corporation  followed 
immediately  by  a  QSub  election.  Some 
commentators,  however,  suggested  that, 
for  policy  and  other  reasons,  during  the 
transition  period,  the  formation  of  a  new 
shell  S  corporation  (Newco)  by  the 
shareholders  of  an  existing  S 
corporation,  followed  by  the 
contribution  of  the  stock  of  the  existing 
S  corporation  to  Newco,  coupled  with 
an  immediate  QSub  election  for  the 
existing  corporation,  should  be 
characterized  as  a  reorganization  under 
section  368(a)(1)(F)  if  all  of  the  other 
requisites  of  that  section  are  met. 
Treating  the  transaction  as  an  "F" 
reorganization  (as  opposed  to  a  stock 
acquisition  followed  by  a  section  332 
liquidation)  can  be  beneficial  to 
taxpayers.  For  example,  the  existing  S 


corporation's  taxable  year  does  not  close 
if  it  undergoes  an  "F"  reorganization. 

In  light  of  the  underlying  piupose  of 
the  transition  rule  as  a  relief  provision 
for  the  benefit  of  taxpayers,  during  the 
extended  transition  period  provided  in 
the  final  regidations,  the  IRS  will  not 
challenge  taxpayers  who,  through 
application  of  the  step  transaction 
doctrine  to  an  acquisition  of  stock 
followed  by  a  QSub  election,  obtain  tax 
treatment  similar  to  that  applied  in  a 
valid  reorganization  under  section 
368(a)(1)(F)  if,  without  regard  to  the 
transition  rule,  the  transaction  would 
properly  qualify  as  such  a 
reorganization. 

3.  Timing  of  Adoption  of  Plan  of 
Liquidation 

Under  section  332(a).  no  gain  or  loss 
shall  be  recognized  on  the  receipt  by  a 
corporation  of  property  distributed  in 
complete  liquidation  of  another 
corporation  if  the  requirements  of 
section  332(b)  are  satisfied.  Those 
requirements  include  the  adoption  of  a 
plan  of  liquidation  at  a  time  when  the 
corporation  receiving  the  distribution 
owrns  80  percent  or  more  of  the  stock  of 
the  liquidating  corporation.  A  QSub 
election  results  in  a  constructive 
liquidation  for  Federal  tax  purposes. 
Formally  adopting  a  plan  of  liquidation 
for  the  QSub,  however,  is  potentially 
incompatible  with  the  QSub  provisions 
of  the  Code,  which  allow  the  state-law 
entity  to  continue  to  exist  while 
liquidating  only  for  Federal  tax 
purposes.  In  order  to  provide  tax 
treatment  for  the  constructive 
liquidation  incident  to  a  QSub  election 
that  is  compatible  with  the  requirements 
of  section  332,  the  proposed  regidations 
include  a  provision  that  the  making  of 
a  QSub  election  satisfies  the 
requirement  of  adopting  a  plan  of 
liquidation. 

One  commentator  asked  that  the    // 
regulations  provide  a  safe  harbor  wltti 
respect  to  the  timing  of  the  adoption  of 
the  plan  of  liquidation  for  purposes  of 
section  332.  The  commentator  argued 
that,  where  the  acquisition  of  stock 
followed  by  the  deemed  liquidation 
does  not  constitute  a  reorganization 
(after  appropriate  application  of  step- 
transaction  principles),  the  regulations 
should  provide  that,  for  purposes  of 
applying  section  332  to  the  liquidation 
incident  to  a  QSub  election,  the  S 
corporation  will  be  deemed  to  adopt  a 
plan  of  liquidation  for  its  subsidiary  as 
of  the  effective  date  of  the  election, 
which  should  not  precede  the 
acquisition  by  the  S  corporation  of  100 
percent  of  the  stock  of  the  subsidiary. 

The  timing  of  the  adoption  of  the  plan 
of  liquidation  is  important  in  the 
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context  of  sectic  n  332  because  only 
liquidating  disti  ibutions  to  a 
corporation  thai  owns  80  percent  or 
more  of  the  stooc  of  the  subsidiary  when 
the  plan  is  adop  led  qualify  for  tax-free 
treatment.  A  QS  ub  election  cannot  be 
effective  until  tl  le  parent  S  corporation 
owns  100  perce  it  of  the  subsidiary. 
Thus,  the  const  uctive  liquidation 
incident  to  a  QJ  ub  election  cannot 
commence  befo  e  that  level  of 
ownership  is  atl  ained.  Furthermore, 
providing  certai  nty  with  respect  to  the 
deemed  timing  )f  the  adoption  of  the 
plan  of  liquidat  on  facilitates  the 
efficient  admini  stration  and  use  of  the 
QSub  provisions.  Accordingly,  to 
provide  tax  trea  tment  of  a  QSub  election 
that  is  compatil  le  with  the  requirements 
of  section  332,  me  final  regulations 
provide  that,  fo:  purposes  of  satisfying 
the  requiremeni  of  section  332(b)  that 
the  parent  corpi  )ration  own  stock  in  the 
subsidiary  meeting  the  requirements  of 
section  1504(a)l2)  on  the  date  of 
adoption  of  thejplan  of  liquidation  of 
the  subsidiary,  Oie  plan  of  liquidation  is 
deemed  adopted  immediately  before  the 
deemed  liquidation  incident  to  a  QSub 
election  unless  a  formal  plan  of 
liquidation  that  contemplates  the  filing 
of  the  QSub  ele  :tion  is  adopted  on  an 
earlier  date.  (Although  no  similar  rule  is 
contained  in  th  s  rules  for  elective 
changes  in  the  ( :lassification  of  an  entity 
for  Federal  tax  )urposes.  Treasury  and 
the  IRS  intend  o  amend  those 
regulations  to  i:  iclude  such  a  rule.) 
However,  if  as  i  i  result  of  the  application 
of  general  tax  principles  the  transactions 
that  include  thd  QSub  election  are 
treated  as  an  asset  acquisition,  section 
332  is  not  appl:  cable  and  this  nde  has 
no  relevance. 

4.  Insolvent  Su  isidiaries 

In  general,  s€  ction  332  does  not  apply 
to  the  liquidati  )n  of  an  insolvent 
corporation,  be  :ause  the  parent 
corporation  dot  ss  not  receive  at  least 
partial  paymen  t  for  the  stock  of  its 
subsidiary.  See ,  e.g.,  §  1.332-2(b)  and 
Rev.  Rul.  68-6(12  (1968-2  C.B.  135).  One 
commentator  r  (commended  that  a  QSub 
election  made  lor  an  insolvent 
subsidiary  be  eligible  for  tax-free 
treatment  under  section  332.  The 
commentator  a  -gued  that  the  legislative 
history  of  the  C  [Sub  provisions  makes  it 
clear  diat  a  QS  ib  election  should 
qualify  as  a  liq  lidation  under  section 
332  imless  regi  ilations  provide 
otherwise  and  that  taxpayers  may  be 
unaware  of  the  harsh  results  of  making 
a  QSub  electio  i  for  an  insolvent 
corporation. 

Treasury  an(  the  IRS  do  not  agree  that 
the  legislative  listory  indicates  that 
section  332  ap  jlies  to  the  liquidation  of 


an  insolvent  corporation.  In  order  to 
assist  taxpayers,  an  example  illustrates 
the  effect  of  a  QSub  election  for  an 
insolvent  corporation. 

5.  Definition  of  Stock  of  the  QSub 

Commentators  recommended  that,  for 
purposes  of  determining  whether  a 
subsidiary  is  wholly  owned  by  the 
parent  S  corporation,  arrangements  that 
are  not  considered  to  be  stock  under  the 
one-class-of-stock  rules  of  §  1.1361-1(1} 
should  be  disregarded.  The 
conunentators  noted  that  applying  the 
principles  of  these  regulations  would 
provide  certainty  with  respect  to  the 
subsidiary's  eligibility  to  be  a  QSub  and 
avoid  difficult  debt/equity 
determinations. 

The  final  regulations  adopt  the 
position  recommended  by  the 
commentators.  The  final  regulations 
provide  that,  for  purposes  of 
determining  whether  the  deemed 
liquidation  of  the  subsidiary  qualifies 
under  section  332,  the  deemed  exercise 
of  an  option  under  §  1.1504-4  and  any 
instrument,  obligation,  or  arrangement 
that  would  not  be  considered  stock 
under  the  one-class-of-stock  rules  of 
§  1.1361-1(1)  are  disregarded  in 
determining  if  the  stock  ownership 
requirements  of  section  332(b)  are  met. 
For  example,  an  option  that  would  not 
be  treated  as  stock  under  §  1.1361-1,  but 
that  would  be  treated  as  exercised  under 
§  1.1504-4,  is  disregarded.  Similarly,  if 
a  QSub  election  terminates,  in 
determining  the  applicability  of  section 
351,  the  determination  of  whether  stock 
ownership  of  the  newly  formed 
corporation  satisfies  the  control 
requirement  of  section  368(c)  is  made 
without  regard  to  instruments, 
obligations,  or  other  arrangements  that 
are  not  treated  as  stock  for  purposes  of 
the  100  percent  stock  ownership 
requirement  for  the  election. 

The  rule  regarding  options  under 
§  1.1504-4  is  included  for  purposes  of 
applying  section  332  because  section 
332  explicitly  incorporates  the 
affiliation  rules  of  section  1504.  See 
§  1.1504-4(a)(l)  (the  option  rules  apply 
to  all  provisions  under  the  Code  and  the 
regulations  to  which  affiliation  within 
the  meaning  of  section  1504(a)  is 
relevant).  The  affiliation  rules  are  not 
relevant  for  piuposes  of  applying  the 
rules  regarding  the  100  percent  stock 
ownership  requirement  in  section 
136l(b)(3)(B)(i).  Accordingly,  the  rule 
concerning  the  treatment  of  stock  in 
applying  the  100  percent  stock 
ownership  requirement  does  not  refer  to 
the  option  rules  under  §  1.1504-4. 


6.  Section  1374  and  Excess  Loss 
Accounts 

Commentary  on  the  proposed 
regulations  identified  certain 
discrepancies  in  the  treatment  of  tiered 
groups  of  corporations  when  QSub 
elections  are  made  for  some  or  all  of  the 
members  of  the  group  and  certain 
unintended  implications  of  the  sentence 
added  to  §  1.1374-8(b)  in  the  proposed 
regulations. 

a.  Section  1374 

Section  1374(d)(8)  and  §  1.1374-8(a) 
generally  provide  that,  if  an  S 
corporation  acquires  assets  in  a 
transaction  in  which  the  S  corporation's 
basis  in  the  assets  is  determined  (in 
whole  or  in  part)  by  reference  to  a  C 
corporation's  basis  in  the  assets  (or  any 
other  property)  (a  section  1374(d)(8) 
transaction),  section  1374  applies  to  the 
net  recognized  built-in  gain  attributable 
to  the  assets  acquired  in  such  a 
transaction.  Section  1.1374-8(b) 
provides  that,  for  purposes  of  the  tax 
imposed  xmder  section  1374(d)(8),  a 
separate  determination  of  tax  is  made 
with  respect  to  the  assets  the  8 
corporation  acquires  in  one  section 
1374(d)(8)  transaction  from  the  assets 
the  S  corporation  acquires  in  another 
section  1374(d)(8)  transaction  and  from 
the  assets  the  corporation  held  when  it 
became  an  S  corporation. 

A  corporation's  section  1374 
attributes  (loss  carryforwards,  credits, 
and  credit  carryforwards  as  provided  in 
§  1.1 3  74-1  (c))  may  be  used  only  to 
reduce  the  section  1374  tax  imposed  on 
the  disposition  of  assets  held  by  the  S 
corporation  at  the  time  it  converted 
from  C  status.  Likewise,  section  1374 
attributes  acquired  in  one  section 
1374(d)(8)  transaction  may  be  used  only 
to  reduce  tax  on  the  disposition  of  assets 
acquired  in  that  transaction.  This  results 
in  separate  section  1374  pools  for 
purposes  of  cdculating  the  tax  imposed 
by  section  1374. 

One  commentator  noted  that 
§  1.1374-8(b)  of  the  proposed 
regulations  implies  that  a  QSub  election 
for  two  or  more  corporations  results  in 
a  section  1374(d)(8)  transaction  for  each 
subsidiary  and  that  this  implication  is 
contrary  to  the  general  timing  rules  of 
§  1.1361^(b)(l).  Those  general  timing 
rules  provide  that  the  deemed 
liquidation  of  a  tiered  group  of  C 
corporations  that  elect  S  and  QSub 
status  effective  on  the  same  day  occm-s 
at  the  close  of  the  day  before  the 
effective  date  of  the  elections,  while  the 
parent  is  a  C  corporation.  As  a  result  of 
the  operation  of  the  general  timing 
rules,  there  is  a  single  section  1374  pool 
when  the  parent  corporation's  S  election 
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is  effective.  Moreover,  the  commentator 
noted  that  a  literal  reading  of  §  1.1 374- 
8(b)  of  the  proposed  regulations  may 
cause  the  assets  of  an  S  corporation  that 
is  acquired  by  a  C  corporation  to 
become  subject  to  section  1374  when 
the  acquiring  C  corporation  immediately 
makes  an  S  election  for  itself  and  a 
QSub  election  for  the  acquired  S 
corporation.  Finally,  the  commentator 
requested  that  the  final  regulations 
provide  that  when  an  S  corporation 
acquires  a  tiered  group  of  corporations 
and  makes  QSub  elections  effective  on 
the  same  date  for  some  or  all  of  the 
corporations,  the  assets  deemed 
acquired  by  the  S  corporation  will  be 
treated  as  acquired  in  a  single  section 
1374(d)(8)  transaction,  consistent  with 
the  apparent  intent  of  the  general  timing 
rules  of  §  1.1361-4(b){l)  of  the  proposed 
regulations. 

b.  Excess  Loss  Accounts 

Section  1.1502-19  of  the  hicome  Tax 
Regulations  provides  rules  requiring,  in 
certain  instances,  a  member  (X)  of  a 
consolidated  group  of  corporations  to 
include  in  income  its  excess  loss 
accoimt  (ELA)  in  the  stock  of  another 
member  (Y)  of  the  group.  An  ELA 
reflects  X's  negative  adjustments  with 
respect  to  Y's  stock  to  the  extent  the 
negative  adjustments  exceed  X's  basis  in 
the  stock.  An  ELA  must  be  included  in 
X's  income  if  X  is  treated  as  disposing 
of  Y's  stock.  See  §  1.1502-1 9(b)(1).  A 
merger  or  liquidation  of  X  into  an  S 
corporation  or  an  S  election  by  X  is 
treated  as  a  disposition  that  triggers 
income  recognition  with  respect  to  an 
ELA  in  Y  stock.  In  contrast,  X's  income 
or  gain  in  certain  cases  is  subject  to  any 
noiu^cognition  or  deferral  rules 
applicable,  including  section  332.  As  a 
result,  if  Y  liquidates  into  X  in  a 
transaction  subject  to  section  332,  there 
is  no  income  recognition  with  respect  to 
an  ELA  in  Y's  stock.  See  §  1.1502- 
19(b)(2)(i). 

Under  the  general  timing  rules  of 
§  1.1361-4(b)(l),  if  the  common  parent 
elects  S  status,  the  deemed  liquidations 
of  the  subsidiary  members  of  the 
consolidated  group  for  which  QSub 
elections  are  made  (effective  on  the 
same  date  as  the  S  election)  occur  as  of 
the  close  of  the  day  before  the  QSub 
elections  are  effective,  while  the  S 
electing  parent  corporation  is  stiU  a  C 
corporation.  As  a  result,  there  is  no 
triggering  of  income  with  respect  to 
ELAs  in  the  stock  of  the  subsidiary 
corporations  if  the  liquidations  qualify 
under  section  332.  In  contrast,  if  a 
consolidated  group  of  corporations  is 
acquired  by  an  S  corporation  and  the 
acquiring  S  corporation  makes  QSub 
elections  for  the  parent  and  members  of 


the  consolidated  group,  a  deemed 
liquidation  of  the  parent  prior  to  the 
deemed  liquidation  of  other  members  of 
the  consolidated  group  may  be  a 
disposition  that  triggers  income 
recognition  with  respect  to  ELAs  in  the 
subsidiaries'  stock. 

c.  Modifications  Adopted  in  the  Final 
Regulations 

The  final  regulations  remove  the 
proposed  amendment  to  §  1. 13  74-8  (b). 
Furthermore,  an  amendment  to  the 
general  timing  rules  under  §  1 .1361- 
4(b)(1)  for  acquired  S  corporations 
clarifies  that  an  acquired  S  corporation 
liquidates  into  an  acquiring  corporation 
as  of  the  beginning  of  the  day  of 
acquisition,  after  the  parent's  S  election, 
if  any,  is  effective.  There  is  no  section 
1374(d)(8)  transaction  when  an  S 
corporation  acquires  assets  from  another 
S  corporation,  if  the  acquired  S 
corporation  has  no  C  corporation 
history.  The  modification  to  the  timing 
rule  also  clarifies  that  there  is  no  period 
dtu-ing  which  an  acquired  S  corporation 
is  a  C  corporation  if  the  QSub  election 
is  made  effective  as  of  the  time  of  the 
acquisition. 

As  noted  in  the  commentary,  the 
order  of  the  deemed  liquidations  for  a 
tiered  group  of  corporations  for  which 
QSub  elections  are  made  (effective  on 
the  same  date)  is  significant  for 
purposes  of  section  1374  and  under 
§  1.1502-19.  In  many  situations,  it  is 
preferable  to  have  the  deemed 
liquidations  occur  in  order  from  the 
lowest  tier  subsidiary  to  the  highest  tier 
subsidiary,  a  bottom-up  liquidation 
order.  As  a  result  of  that  ordering,  the 
final  liquidation  of  the  highest  tier 
subsidiary  results  in  a  single  section 
1374  pool  for  the  group.  In  addition,  in 
the  case  of  a  consolidated  group  of 
corporations,  because  the  deemed 
liquidation  of  the  common  parent 
follows  the  deemed  liquidation  of  its 
subsidiaries,  there  is  no  deconsolidation 
for  purposes  of  §  1.1502-19  and  no 
triggering  of  ELAs.  In  other 
circumstances,  however,  a  top  to  bottom 
liquidation  of  a  tiered  group  of 
subsidiaries  may  be  preferable. 
Therefore,  the  final  regulations  allow 
the  S  corporation  to  specify  the  order  of 
the  deemed  Uquidations  when  QSub 
elections  are  made  (effective  on  the 
same  day)  for  a  tiered  group  of 
subsidiaries.  In  default  of  an  election, 
the  deemed  liquidations  occiir  in 
succession  on  the  effective  date  of  the 
election,  beginning  with  the  lowest  tier 
subsidiary. 

7.  Timing 

One  commentator  noted  a  potential 
lack  of  coordination  in  the  regulations 


that  determine  the  timing  of  the 
termination  of  the  S  election  of  an 
acquired  S  corporation  and  the  deemed 
liquidation  incident  to  a  QSub  election 
for  that  S  corporation.  The  commentator 
acknowledged  that  the  intent  of  the 
proposed  regulations  is  to  provide  that 
an  acquired  S  corporation  for  which  a 
QSub  election  is  made  effective 
immediately  on  acquisition  should  have 
no  intervening  C  period. 

Other  timing  issues  can  arise  with 
respect  to  the  termination  of  a  QSub 
election.  The  regulations  provide  rules 
that  govern  the  timing  of  the  deemed 
liquidation  incident  to  a  QSub  election 
and  of  the  termination  of  a  QSub 
election.  The  regulations  also  provide 
examples  illustrating  those  rules.  The 
regulations  generally  are  intended  to 
provide  that  a  corporation  may  move 
between  S  and  QSub  status  without  an 
intervening  C  period,  if  the  appropriate 
election  is  made  effective  as  of  the 
termination  of  the  previous  S  or  QSub 
election.  The  regulations  are 
coordinated  with  provisions  under 
section  338  and  §§1.1362-2  and 
1.1502-76  that  have  differing  timing 
provisions. 

d.  Inadvertent  QSub  Election  and 
Inadvertent  Termination  Relief 

One  commentator  requested  that  the 
regulations  provide  inadvertent  invalid 
QSub  election  relief  similar  to  the  relief 
that  is  available  under  section  1362(f) 
for  inadvertent  invalid  S  elections  and 
inadvertent  S  terminations.  The 
proposed  regulations  include  a 
provision  indicating  that  inadvertent 
QSub  termination  relief  may  be 
available  under  standards  established  by 
the  Commissioner  for  inadvertent 
termination  of  an  S  election  imder 
§1.1362-4. 

The  QSub  provisions  include  no 
section  analogous  to  section  1362(f)  that 
allows  the  IRS  to  determine  that  a 
corporation  is  a  QSub  during  a  period 
when  the  corporation  does  not  satisfy 
the  requirement  of  section 
136l(b)(3)(B)(i).  For  example,  if  the 
parent  corporation  inadvertently 
transfers  one  share  of  QSub  stock  to 
another  person,  the  QSub  election       V 
terminates.  The  subsidiary  is  not 
eligible  to  have  a  QSub  election  in  effect 
for  the  period  diuing  which  the  parent 
does  not  own  100  percent  of  its  stock. 
If  the  QSub  election  terminates  because 
of  the  inadvertent  termination  of  the 
parent's  S  election,  however,  relief  may 
be  available  imder  section  1362(f).  A 
favorable  determination  under  that 
section  causes  the  subsidiary  to 
continue  to  satisfy  the  requirements  of 
section  1361(b)(3)(B)(ii)  during  the 
period  when  the  parent  is  accorded 
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relief  for  inadv  srtent  termination  of  its 
S  election.  Moieover.  if  the  parent  fails 
to  make  a  time  y  QSub  election,  relief 
may  be  availab  e  under  the  procedures 
applicable  und^r  §  301.9100-1  and 
§301.9100-3. 

The  final  reg  ilations  do  not  include 
the  provision  r  slating  to  the  inadvertent 
termination  of  i  QSub  election.  The 
removal  of  that  provision  is  not 
intended  to  suj  gest  that  relief  under 
section  1362(f)  is  not  available  in 
appropriate  cir  :umstances  (such  as 
those  discussed  above),  but  is  intended 
to  avoid  confusion  with  respect  to  the 
scope  of  the  IRs's  statutory  authority 
under  section  :  362(f). 

9.  Ordering  flu  e  for  Termination  of 
QSub  Election'. 
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dentifying  Numbers 


The  regulat:  ons  provide  clarification 
regarding  employer  identification 
numbers  (EIN^)  for  QSubs.  The 
regulations  restate  the  general  rules  that: 
(1)  When  an  entity's  classification 
changes  as  a  r  jsult  of  an  election,  it 
retains  its  Elh  ;  and  (2)  unless 
regulations  oi  published  guidance 
provide  other  ivise,  a  disregarded  entity 
(including  a  C  Sub)  must  use  its  owner's 
EIN  for  Federi  il  tax  purposes. 


Notice  99-6  (1999-3  I.R.B.  12) 
provides  guidance  that,  under  limited 
circumstances,  a  disregarded  entity  may 
use  its  owm  EIN.  If  a  QSub  wishes  to  use 
its  own  EIN  in  accordance  with  Notice 
99-6  but  did  not  have  an  EIN  prior  to 
becoming  a  QSub,  it  must  apply  for  a 
new  EIN. 

If  a  subsidiary's  QSub  election 
terminates,  the  new  corporation  formed 
as  a  result  of  that  termination  must  use 
its  own  EIN  for  Federal  tax  purposes.  If 
the  new  corporation  had  an  EIN  before 
the  effective  date  of  its  QSub  election  or 
during  its  QSub  status,  it  should  use 
that  EIN.  Otherwise,  the  new 
corporation  must  apply  for  a  new  EIN. 

12.  Effective  Date  and  Transition  Rules 

The  regulations  generally  apply  to 
taxable  years  that  begin  on  or  after 
January  20,  2000;  however,  taxpayers 
may  elect  to  apply  the  regulations  in 
whole,  but  not  in  part  (aside  fi'om  those 
sections  with  special  dates  of 
applicability),  for  taxable  years 
beginning  on  or  after  January  1,  2000, 
provided  the  corporation  and  all 
affected  taxpayers  apply  the  regulations 
in  a  consistent  manner.  To  make  the 
election,  the  corporation  and  all  affected 
taxpayers  must  file  a  return  or  an 
amended  return  that  is  consistent  with 
these  rules  for  the  taxable  year  for 
which  the  election  is  made.  For 
purposes  of  this  section,  affected 
taxpayers  means  all  taxpayers  whose 
returns  are  affected  by  the  election  to 
apply  the  regulations.  The  rules  relating 
to  the  treatment  of  banks  apply  to  all 
taxable  years  beginning  after  December 
31,  1996;  see  §  1.1361-4(a)(3)(iii).  The 
provision  relating  to  transitional  relief 
from  the  step  transaction  applies  to 
certain  QSub  elections  effective  on  or 
before  the  end  of  calendar  year  2000;  see 
§  1.1361^(a)(5)(i).  Section  1.1361- 
5(c)(2),  relating  to  automatic  consent  for 
an  S  or  QSub  election  made  for  a 
corporation  whose  QSub  election  has 
terminated  within  the  five-year  period 
described  in  section  1361(b)(3)(D), 
applies  to  certain  QSub  elections 
effective  after  December  31, 1996. 
Section  301.6109-1(1),  relating  to  EINs, 
applies  on  or  after  January  20,  2000. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regidatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 


have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 
This  certification  is  based  upon  the  fact 
that  the  economic  burden  imposed  on 
taxpayers  by  the  collection  of 
information  and  recordkeeping 
requirements  of  these  regulations  is 
insignificant.  For  example,  the 
estimated  average  annual  burden  per  • 
respondent  is  less  than  one  hout. 
Furthermore,  most  taxpayers  will  only 
have  to  respond  to  the  requests  for 
information  contained  in  §§1.1361-3 
and  1.1361-5  one  time  in  the  life  of  the 
corporation.  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6).  Pursuant  to  section 
7805(f)  of  the  Internal  Revenue  Code, 
the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Jeanne  M.  Sullivan  and 
David  J.  Sotos  of  the  Office  of  the 
Assistant  Chief  Coimsel  (Passthroughs  & 
Special  Industries);  and  Michael  N. 
Kaibni  of  the  Office  of  the  Assistant 
Chief  Coiuisel  (Corporate).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 


List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  301,  and 
602  are  amended  as  follows": 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *     * 

Par.  2.  Amend  §  1.1361-0  as  follows: 

1.  Revise  the  introductory  text. 

2.  Remove  the  entry  for  §  1.1361- 
1(d)(3). 
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3.  Add  entries  for  §§1.1361-2, 
1.1361-3,  1.1361-4.  1.1361-5,  and 
1.1361-6. 

The  revisions  and  additions  read  as 
follows: 

§  1 .1 361  -0    Table  of  contents. 

This  section  lists  captions  contained 
in  §§  1.1361-1,  1.1361-2,  1.1361-3, 
1.1361-4, 1.1361-5,  and  1.1361-6. 


.^  1.1361-2    Definitions  relating  to  S 
corporation  subsidiaries. 

(a)  In  general. 

(b)  Stoclc  treated  as  held  by  S  corporation. 

(c)  Straight  debt  safe  harbor. 

(d)  Examples. 

§1.1361-3     QSub  election. 

(a)  Time  and  manner  of  making  election. 

(1)  In  general. 

(2)  Manner  of  making  election. 

(3)  Time  of  making  election. 

(4)  Effective  date  of  election. 

(5)  Example. 

(6)  Extension  of  time  for  making  a  QSub 
election. 

(b)  Revocation  of  QSub  ejection. 

(1)  Maimer  of  revoking  QSub  election, 
(j!]  Effective  date  of  revocation. 

(3)  Revocation  after  teimination. 

(4)  Revocation  before  QSub  election 
effective. 

§1.1361-4    Effect  of  QSub  election. 

(a)  Separate  existence  ignored. 

(1)  In  general. 

(2)  Liquidation  of  subsidiary, 
(i)  In  general. 

(ii)  Examples 

(iii)  Adoption  of  plan  of  liquidation, 
(iv)  Example. 

(v)  Stock  ownership  requirements  of 
section  332. 

(3)  Treatment  of  banks, 
(i)  In  general. 

(ii)  Examples. 
(iii)Effeclive  date. 

(4)  Treatment  of  stock  of  QSub. 

(5)  Transitional  relief, 
(i)  General  rule. 

(ii)  Examples. 

(b)  Timing  of  the  liquidation. 

(1)  In  general. 

(2)  Application  to  elections  in  tiered 
situations. 

(3)  Acquisitions, 
(i)  In  general. 

(ii)  Special  rules  for  acquired  S 
corporations. 

(4)  Coordination  with  section  338  election. 

(c)  Carryover  of  disallowed  losses  and 
deductions. 

(d)  Examples. 

§1.1361-5     Termination  of  QSub  election. 

(a)  In  general. 

(1)  Effective  date. 

(2)  Information  to  be  provided  upon 
termination  of  QSub  election  by  failure  to 
qualify  as  a  QSub. 

(3)  QSub  joins  a  consolidated  group. 

(4)  Examples. 

(b)  Effect  of  termination  of  QSub  election. 


(1)  Formation  of  new  corporation, 
(i)  In  general. 

(ii)  Termination  for  tiered  QSubs. 

(2)  Carryover  of  disallowed  losses  and 
deductions. 

(3)  Examples. 

(c)  Election  after  QSub  termination. 

(1)  In  general. 

(2)  Exception. 

(3)  Examples. 

§1.1361-6    Effective  date. 

Par.  3.  Amend  §  1.1361-1  as  follows: 
■  1.  Revise  paragraph  (b)(l)(i). 

2.  Remove  paragraph  (d)(l)(i). 

3.  Redesignate  paragraphs  (d)(l){ii). 
(d)(l)(iii).  (d)(l)(iv),  and  (d)(l)(v)  as 
paragraphs  (d)(l)(i),  (d){l)(ii),  (d)(l)(iii), 
and  (d)(l)(iv),  respectively. 

4.  Revise  newly  designated  paragraph 
(d)(l)(i). 

5.  Remove  paragraph  (d)(3). 

6.  Revise  the  first  sentence  of 
paragraph  (e)(1). 

The  revisions  read  as  follows: 

§1.1361-1    S  corporation  defined. 

***** 

(b)*  *  * 

(1)  *  *  * 

(i)  More  than  75  shareholders  (35  for 
taxable  years  beginning  before  January 
1, 1997)"; 
***** 

(d)*  *  * 

(1)  *  *  * 

(i)  For  taxable  years  begiiming  on  or 
after  January  1,  1997,  a  financial 
institution  that  uses  the  reserve  method 
of  accounting  for  bad  debts  described  in 
section  585  (for  taxable  years  beginning 
prior  to  January  1,  1997,  a  financial 
institution  to  which  section  585  applies 
(or  would  apply  but  for  section  585(c)) 
or  to  which  section  593  applies); 
***** 

(e)  *   *   * 

(1)  General  rule.  A  corporation  does 
not  qualify  as  a  small  business 
corporation  if  it  has  more  than  75 
shareholders  (35  for  taxable  years 
begiiming  prior  to  January  1,  1997). 


Par.  4.  Add  §§  1.1361-2, 1.1361-3, 
1.1361-4, 1.1361-5,  and  1.1361-6  to 
read  as  follows: 

§1.1 361-2    Definitions  relating  to  S 
corporation  subsidiaries. 

(a)  In  general.  The  term  qualified 
subchapter  S  subsidiary  (QSub)  means 
any  domestic  corporation  that  is  uot  an 
ineligible  corporation  (as  defined  in 
section  1361(b)(2)  and  the  regulations 
thereimder),  if — 

(1)  100  percent  of  the  stock  of  such 
corporation  is  held  by  an  S  corporation; 
and 


(2)  The  S  corporation  properly  elects 
to  treat  the  subsidiary  as  a  QSub  under 
§1.1361-3. 

(b)  Stock  treated  as  held  by  S 
corporation.  For  purposes  of  satisfying 
the  100  percent  stock  ownership 
requirement  in  section  1361(b)(3)(B)(i) 
and  paragraph  (a)(1)  of  this  section— 

(1)  Stock  of  a  corporation  is  treated  as 
held  by  an  S  corporation  if  the  S 
corporation  is  the  owner  of  that  stock 
for  Federal  income  tax  purposes;  and 

(2)  Any  outstanding  instruments, 
obligations,  or  arrangements  of  the 

'  corporation  which  would  not  be 
considered  stock  for  purposes  of  section 
1361(b)(1)(D)  if  the  corporation  were  an 
S  corporation  are  not  treated  as 
outstanding  stock  of  the  QSub. 

(c)  Straight  debt  safe  harbor  Section 
1.1361-in)(5)(iv)  and  (v)  apply  to  an 
obligation  of  a  corporation  for  which  a 
QSub  election  is  made  if  that  obligation 
would  satisfy  the  definition  of  straight 
debt  in  §  1.1361-1{1)(5)  if  issued  by  the 
S  corporation. 

(d)  Examples.  The  following  examples 
illustrate  the  application  of  this  section; 

Example  J.  X,  an  S  corporation,  owns  100 
percent  of  Y.  a  corporation  for  which  a  valid 
QSub  election  is  in  effect  for  the  taxable  year. 
Y  owns  100  percent  of  Z.  a  corporation 
otherwise  eligible  for  QSub  .status.  X  may 
elect  to  treat  Z  as  a  QSub  under  section 
1361(b)(3)(B)(ii). 

Example  2.  Assume  the  same  facts  as  in 
Example  1.  except  that  Y  is  a  business  entity 
that  is  disregarded  as  an  entity  separate  from 
its  owner  under  §301. 7701-2(c)(2)  of  this 
chapter.  X  may  elect  to  treat  Z  as  a  QSub. 

Example  3.  Assume  the  same  facts  as  in 
Example  1 .  except  that  Y  owns  50  percent  of 
Z,  and  X  owns  the  other  50  percent.  X  may 
elect  to  treat  Z  as  a  QSub. 

Example  4.  Assume  the  same  facts  as  in 
Example  1,  except  that  Y  is  a  C  corporation. 
Although  Y  is  a  domestic  corporation  that  is 
otiierwise  eligible  to  be  a  QSub.  no  QSub 
election  has  been  made  for  Y.  Thus,  X  is  not 
treated  as  holding  the  stock  of  Z. 
Consequently,  X  mav  not  elect  to  treat  Z  as 
a  QSub. 

Example  5.  Individuals  A  and  B  own  100 
percent  of  the  stock  of  corporation  X,  an  S 
corporation,  and,  except  for  C's  interest 
(described  below),  X  owns  100  percent  of 
corporation  Y.  a  C  corporation.  Individual  C 
holds  an  instrument  issued  by  Y  that  is 
considered  to  be  equity  under  general 
principles  of  tax  law  but  would  satisfy  the 
definition  of  straight  debt  under  §  1.1361- 
1(1)(5)  if  Y  were  an  S  corporation.  In 
determining  whether  X  owns  100  percent  of 
Y  for  purposes  of  making  the  QSub  election, 
the  instrument  held  by  C  is  not  considered 
outstanding  stock.  In  addition,  under 
§  1.1361-l(l)(5)(v),  the  QSub  election  is  not 
treated  as  an  exchange  of  debl  for  Stock  with 
respect  to  such  instrument,  and  §  1.1 361- 
l(l)(5)(iv)  applies  to  determine  the  tax 
treatment  of  payments  on  the  instrument 
while  Y's  QSub  election  is  in  effect. 
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§1.1361-3    QSu^  el«:tion. 

(a)  Time  and  manner  of  making 
election — (1)  In  general.  The  corporation 
for  which  the  QSub  election  is  made 
must  meet  all  tt  e  requirements  of 
section  136l(b)|3)(B)  at  the  time  the 
election  is  madi  i  and  for  all  periods  for 
which  the  elect  on  is  to  be  effective. 

(2)  Manner  o)  making  election.  Except 
as  provided  in  section  1361(b)(3)(D)  and 
§  1.1361-5(c)  (f  ve-year  prohibition  on 
re-election),  an  B  corporation  may  elect 
to  treat  an  ehgible  subsidiary  as  a  QSub 
by  filing  a  comj  leted  form  to  be 
prescribed  by  tl  e  IRS.  The  election  form 
must  be  signed  jy  a  person  authorized 
to  sign  the  S  coi  poration's  retiun 
required  to  be  f  led  under  section  6037. 
Unless  the  elecl  ion  form  provides 
otherwise,  the  i  lection  must  be 
submitted  to  thi ;  service  center  where 
the  subsidiary  I  led  its  most  recent  tax 
return  (if  applicable),  and,  if  an  S 
corporation  for  ns  a  subsidiary  and 
makes  a  valid  C  Sub  election  (effective 
upon  the  date  erf  the  subsidiary's 
formation)  for  me  subsidiary,  the 
election  should  be  submitted  to  the 
service  center  v  rhere  the  S  corporation 
filed  its  most  recent  retiun. 

(3)  Time  ofnaking  election.  A  QSub 
election  may  b«  made  by  the  S 
corporation  pai  ent  at  any  time  during 
the  taxable  yeai . 

(4)  Effective  tiate  of  election.  A  QSub 
election  will  b«  effective  on  the  date 
specified  on  thi  i  election  form  or  on  the 
date  the  election  form  is  filed  if  no  date 
is  specified.  The  effective  date  specified 
on  the  form  cai  inot  be  more  than  two 
months  and  1 5  days  prior  to  the  date  of 
filing  and  cannat  be  more  than  12 
months  after  the  date  of  filing.  For  this 
purpose,  the  d«  finition  of  the  term 
month  found  in  §  1.1362-6(a)(2)(ii)(C) 
applies.  If  an  el  ection  form  specifies  an 
effective  date  n  lore  than  two  months 
and  15  days  pr  or  to  the  date  on  which 
the  election  foi  m  is  filed,  it  will  be 
effective  two  months  and  15  days  prior 
to  the  date  it  is  filed.  If  an  election  form 
specifies  an  eff  jctive  date  more  than  12 
months  after  tli  e  date  on  which  the 
election  is  filec  ,  it  will  be  effective  12 
months  after  tt  e  date  it  is  filed. 

(5)  Example.  The  following  example 
illustrates  the  <  application  of  paragraph 
(a)(4)  of  this  se:::tion: 

Example.  X  las  been  a  calendar  year 
S  corporation  (  ngaged  in  a  trade  or 
business  for  sereral  years.  X  acquires 
the  stock  of  Y,  a  calendar  year  C 
corporation,  oi  i  April  1,  2002.  On 
August  10,  20C  2,  X  makes  an  election  to 
treat  Y  as  a  QSub.  Unless  otherwise 
specified  on  tlie  election  form,  the 
election  will  b  i  effective  as  of  August 
10,  2002.  If  sp(  (cified  on  the  election 


form,  the  election  may  be  effective  on 
some  other  date  that  is  not  more  than 
two  months  and  15  days  prior  to  August 
10,  2002,  and  not  more  than  12  months 
after  August  10,  2002. 

(6)  Extension  of  time  for  making  a 
QSub  election.  An  extension  of  time  to 
make  a  QSub  election  may  be  available 
under  the  procedures  applicable  under 
§§301.9100-1  and  301.9100-3  of  this 
chapter. 

(b)  Revocation  of  QSub  election — (1)  ■ 
Manner  of  revoking  QSub  election.  An 
S  corporation  may  revoke  a  QSub 
election  under  section  1361  by  filing  a 
statement  with  the  service  center  where 
the  S  corporation's  most  recent  tax 
return. was  properly  filed.  The 
revocation  statement  must  include  the 
names,  addresses,  and  taxpayer 
identification  numbers  of  both  the 
parent  S  corporation  and  the  QSub,  if 
any.  The  statement  must  be  signed  by  a 
person  authorized  to  sign  the  S 
corporation's  return  required  to  be  filed 
under  section  6037. 

(2)  Effective  date  of  revocation.  The 
revocation  of  a  QSub  election  is 
effective  on  the  date  specified  on  the 
revocation  statement  or  on  the  date  the 
revocation  statement  is  filed  if  no  date 
is  specified.  The  effective  date  specified 
on  the  revocation  statement  caiuiot  be 
more  than  two  months  and  15  days 
prior  to  the  date  on  which  the 
revocation  statement  is  filed  and  cannot 
be  more  tham  12  months  after  the  date 
on  which  the  revocation  statement  is 
filed.  If  a  revocation  statement  specifies 
an  effective  date  more  than  two  months 
and  15  days  prior  to  the  date  on  which 
the  statement  is  filed,  it  will  be  effective 
two  months  and  15  days  prior  to  the 
date  it  is  filed.  If  a  revocation  statement 
specifies  an  effective  date  more  than  1 2 
months  after  the  date  on  which  the 
statement  is  filed,  it  will  be  effective  12 
months  after  the  date  it  is  filed. 

(3)  Revocation  after  termination.  A 
revocation  may  not  be  made  after  the 
occurrence  of  an  event  that  renders  the 
subsidiary  ineligible  for  QSub  status 
under  section  1361(b)(3)(B). 

(4)  Revocation  before  QSub  election 
effective.  For  purposes  of  Section 
1361(b)(3)(D)  and  §  1.1361-5(c)  (five- 
year  prohibition  on  re-election),  a 
revocation  effective  on  the  first  day  the 
QSub  election  was  to  be  effective  will 
not  be  treated  as  a  termination  of  a 
QSub  election. 

§  1 .1 361-4    Effect  of  QSub  election. 

(a)  Separate  existence  ignored — (1)  In 
general.  Except  as  otherwise  provided 
in  paragraph  (a)(3)  of  this  section,  for 
Federal  tax  purposes — 


(i)  A  corporation  which  is  a  QSub 
shall  not  be  treated  as  a  separate 
corporation;  and 

(ii)  All  assets,  liabilities,  and  items  of 
income,  deduction,  and  credit  of  a  QSub 
shall  be  treated  as  assets,  liabilities,  and 
items  of  income,  deduction,  and  credit 
of  the  S  corporation. 

(2)  Liquiaation  of  subsidiary— {i)  In 
general.  If  an  S  corporation  makes  a 
valid  QSub  election  with  respect  to  a 
subsidiary,  the  subsidiary  is  deemed  to 
have  liquidated  into  the  S  corporation. 
Except  as  provided  in  paragraph  (a)(5) 
of  this  section,  the  tax  treatment  of  the 
liquidation  or  of  a  larger  transaction  that 
includes  the  liquidation  will  be 
determined  under  the  Internal  Revenue 
Code  and  general  principles  of  tax  law, 
including  the  step  transaction  doctrine. 
Thus,  for  example,  if  an  S  corporation 
forms  a  subsidiary  and  makes  a  valid 
QSub  election  (effective  upon  the  date 
of  the  subsidiary's  formation)  for  the 
subsidiary,  the  transfer  of  assets  to  the 
subsidiary  and  the  deemed  liquidation 
are  disregarded,  and  the  corporation 
will  be  deemed  to  be  a  QSub  from  its 
inception. 

(ii)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (a)(2)(i)  of  Uiis  section: 

Example  1 .  Corporation  X  acquires  all  of 
the  outstanding  stock  of  solvent  corporation 
Y  from  an  unrelated  individual  for  cash  and 
short-term  notes.  Thereafter,  as  part  of  the 
same  plan,  X  immediately  makes  an  S 
election  and  a  QSub  election  for  Y.  Because 
X  acquired  all  of  the  stock  of  Y  in  a  qualified 
stock  purchase  within  the  meaning  of  section 
338(d)(3),  the  liquidation  described  in 
paragraph  (a)(2)  of  this  section  is  respected 
as  an  independent  step  separate  from  the 
stock  acquisition,  and  the  tax  consequences 
of  the  liquidation  are  determined  under 
sections  332  and  337. 

Example  2.  Corporation  X,  pursuant  to  a 
plan,  acquires  all  of  the  outstanding  stock  of 
corporation  Y  from  the  shareholders  of  Y 
solely  in  exchange  for  10  percent  of  the 
voting  stock  of  X.  Prior  to  the  transaction,  Y 
and  its  shareholders  are  unrelated  to  X. 
Thereafter,  as  part  of  the  same  plan,  X 
immediately  makes  an  S  election  and  a  QSub 
election  for  Y.  The  transaction  is  a 
reorganization  described  in  section 
368(a)(1)(C),  assuming  the  other  conditions 
for  reorganization  treatment  (e.g.,  continuity 
of  business  enterprise)  are  satisfied. 

Example  3.  After  the  expiration  of  the 
transition  period  provided  in  paragraph 
(a)(5)(i}  of  this  section,  individual  A, 
pursuant  to  a  plan,  contributes  all  of  the 
outstanding  stock  of  Y  to  his  wholly  owned 
S  corporation,  X,  and  immediately  causes  X 
to  make  a  QSub  election  for  Y.  The 
transaction  is  a  reorganization  under  section 
368(a)(1)(D),  assuming  the  other  conditions 
for  reorganization  treatment  (e.g.,  continuity 
of  business  enterprise)  are  satisfied.  If  the 
sum  of  the  amount  of  liabilities  of  Y  treated 
as  assumed  by  X  exceeds  the  total  of  the 


Federal  Register / Vol.  65,  No.  16 /Tuesday,  January  25.  2000 /Rules  and  Regulations  3851 


adjusted  basis  of  the  property  of  Y,  then 
section  357(c)  applies  and  such  excess  is 
considered  as  gain  from  the  sale  or  exchange 
of  a  capital  asset  or  of  property  which  is  not 
a  capital  asset,  as  the  case  may  be. 

(iii)  Adoption  of  plan  of  liquidation. 
For  purposes  of  satisf>'ing  the 
requirement  of  adoption  of  a  plan  of 
liquidation  imder  section  332,  unless  a 
formal  plan  of  liquidation  that 
contemplates  the  QSub  election  is 
adopted  on  an  earlier  date,  the  making 
of  the  QSub  election  is  considered  to  be 
the  adoption  of  a  plan  of  liquidation 
immediately  before  the  deemed 
liquidation  described  in  paragraph 
(a)(2)(i)  of  this  section. 

(iv)  Example.  The  following  example 
illustrates  the  application  of  paragraph 
(a)(2)(iii)  of  this  section: 

Example.  Corporation  X  owns  75  percent 
of  a  solvent  corporation  Y,  and  individual  A 
owns  the  remaining  25  percent  of  Y.  As  part 
of  a  plan  to  make  a  QSub  election  for  Y,  X 
causes  Y  to  redeem  A's  25  percent  interest  on 
June  1  for  cash  and  makes  a  QSub  election 
for  Y  effective  on  June  3.  The  making  of  the 
QSub  election  is  considered  to  be  the 
adoption  of  a  plan  of  liquidation  immediately 
before  the  deemed  liquidation.  The  deemed 
liquidation  satisfies  the  requirements  of 
section  332. 

(v)  Stock  ownership  requirements  of 
section  332.  The  deemed  exercise  of  an 
option  imder  §  1.1504—4  and  any 
instruments,  obligations,  or 
arrangements  that  are  not  considered 
stock  under  §  1.1361-2(b)(2)  are 
disregarded  in  determining  if  the  stock 
ownership  requirements  of  section 
332(b)  are  met  with  respect  to  the 
deemed  liquidation  provided  in 
paragraph  (a)(2){i}  of  this  section. 

(3)  Treatment  of  banks — (i)  In  general. 
If  an  S  corporation  is  a  bank,  or  if  an  S 
corporation  makes  a  valid  QSub  election 
for  a  subsidiary  that  is  a  bank,  any 
special  rules  applicable  to  banks  under 
the  Internal  Revenue  Code  continue  to 
apply  separately  to  the  bank  parent  or 
bank  subsidiary  as  if  the  deemed 
liquidation  of  any  QSub  under 
paragraph  (a)(2)  of  this  section  had  not 
occurred  (except  as  other  published 
guidance  may  apply  section  265(b)  and 
section  291(a)(3)  and  {e)(l)(B)  not  only 
to  the  bank  peirent  or  bank  subsidiary 
but  also  to  any  QSub  deemed  to  have 
liquidated  under  paragraph  (a)(2)  of  this 
section).  For  any  QSub  that  is  a  bank, 
however,  all  assets,  liabilities,  and  items 
of  income,  deduction,  and  credit  of  the 
QSub,  as  determined  in  accordance  with 
the  special  bank  rules,  are  treated  as 
assets,  liabilities,  and  items  of  income, 
deduction,  and  credit  of  the  S 
corporation.  For  purposes  of  this 
paragraph  (a)(3)(i).  the  term  bank  has 
the  same  meaning  as  in  section  581. 


(ii)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (a)(3): 

Example  l.X.inS  corporation,  is  a  bank 
as  defined  in  section  581.  X  owns  100 
percent  of  Y  and  Z,  corporations  for  which 
valid  QSub  elections  are  in  effect.  Y  is  a  bank 
as  defined  in  section  581,  and  Z  is  not  a 
financial  institution.  Pursuant  to  paragraph 
{a)(3)(i)  of  this  section,  any  special  rules 
applicable  to  banks  under  the  Internal 
Revenue  Code  continue  to  apply  separately 
to  X  and  Y  and  do  not  apply  to  Z!  Thus,  for 
example,  section  265(b),  which  provides 
special  rules  for  interest  expense  deductions 
of  banks,  applies  separately  to  X  and  Y.  That 
is,  X  and  Y  each  must  make  a  separate 
determination  under  section  265(b)  of 
interest  expense  allocable  to  tax-exempt 
interest,  and  no  deduction  is  allowed  for  that 
interest  expense.  Section  265(b)  does  not 
apply  to  Z  except  as  published  guidance  may 
provide  otherwise. 

Example  2.  X,  an  S  corporation,  is  a  bank 
holding  company  and  thus  is  not  a  bank  as 
defined  in  section  581.  X  owns  100  percent 
of  Y,  a  corporation  for  which  a  valid  QSub 
election  is  in  effect.  Y  is  a  bank  as  defined 
in  section  581.  Pursuant  to  paragraph  (a)(3)(i) 
of  this  section,  any  special  rules  applicable 
to  banks  under  the  Internal  Revenue  Code 
continue  to  apply  to  Y  and  do  not  apply  to 
X.  However,  all  of  Y's  assets,  liabilities,  and 
items  of  income,  deduction,  and  credit,  as 
determined  in  accordance  with  the  special 
bank  rules,  are  treated  as  those  of  X.  Thus, 
for  example,  section  582(c),  which  provides 
special  rules  for  sales  and  exchanges  of  debt 
by  banks,  applies  only  to  sales  and  exchanges 
by  Y.  However,  any  gain  or  loss  on  such  a 
transaction  by  Y  that  is  considered  ordinary' 
income  or  ordinary  loss  pursuant  to  section 
582(c)  is  treated  as  ordinary  income  or 
ordinary, loss  of  X. 

(iii)  Effective  date.  This  paragraph 
(a)(3)  applies  to  taxable  years  beginning 
after  December  31,  1996. 

(4)  Treatment  of  stock  of  QSub. 
Except  for  purposes  of  section 
1361(b)(3)(B)(i)  and  §  1.1361-2(a)(l),  the 
stock  of  a  QSub  shall  be  disregarded  for 
all  Federal  tax  piuposes. 

(5)  Transitional  relief— [i)  General 
rule.  If  an  S  corporation  and  another 
corporation  (the  related  corporation)  are 
persons  specified  in  section  267(b)  prior 
to  an  acquisition  by  the  S  corporation  of 
some  or  all  of  the  stock  of  the  related 
corporation  followed  by  a  QSub  election 
for  the  related  corporation,  the  step 
transaction  doctrine  will  not  apply  to 
determine  the  tax  consequences  of  the 
acquisition.  This  paragraph  (a)(5)  shall 
apply  to  QSub  elections  effective  before 
January  1,  2001. 

(ii)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (a)(5): 

Example  1.  Individual  A  owns  100  percent 
of  the  stock  of  X,  an  S  corporation.  X  owns 
79  percent  of  the  stock  of  Y,  a  solvent 
corporation,  and  A  owns  the  remaining  21 


percent.  On  May  4, 1998,  A  contributes  its  Y 
stock  to  X  in  exchange  for  X  stock.  X  makes 
a  QSub  election  with  respect  to  Y  effective 
immediately  following  the  transfer.  The 
liquidation  described  in  paragraph  (a)(2)  of 
this  section  is  respected  as  an  independent 
step  separate  from  the  stock  acquisition,  and 
the  tax  consequences  of  the  liquidation  ar* 
determined  under  sections  332  and  337.  The 
contribution  by  A  of  the  Y  stock  qualifies 
under  section  351,  and  no  gain  or  loss  is 
recognized  by  A,  X.  or  Y. 

Example  2.  Individual  A  owns  100  percent 
of  the  stock  of  two  solvent  S  corporations,  X 
and  Y.  On  May  4, 1998,  A  contributes  the 
stock  of  Y  to  X.  X  makes  a  QSub  election 
with  respect  to  Y  immediately  following  the 
transfer.  The  liquidation  described  in 
paragraph  (a)(2]  of  this  section  is  respected 
as  an  independent  step  separate  frtjm  the 
stock  acquisition,  and  the  tax  consequences 
of  the  liquidation  are  determined  under 
sections  332  and  337.  The  contribution  by  A 
of  the  Y  stock  to  X  qualifies  under  section 
351,  and  no  gain  or  loss  is  recognized  by  A, 
X,  or  Y.  Y  is  not  treated  as  a  C  corporation 
for  any  period  solely  because  of  the  transfer 
of  its  stock  to  X,  an  ineligible  shareholder. 
Compare  Example  3  of  §^1.1361-4(a)(2)(ii). 

(b)  Timing  of  the  liquidation — (1)  In 
general.  Except  as  otherwise  provided 
in  para^ph  (b)(3)  or  (4)  of  this  section, 
the  liquidation  described  in  paragraph 
(a)(2)  of  this  section  occiu-s  at  the  close 
of  the  day  before  the  QSub  election  is 
effective.  Thus,  for  example,  if  a  C 
corporation  elects  to  be  treated  as  an  S 
corporation  and  makes  a  QSub  election 
(effective  the  same  date  as  the  S 
election)  with  respect  to  a  subsidiary, 
the  liquidation  occurs  immediately 
before  the  S  election  becomes  effective, 
while  the  S  electing  parent  is  still  a  C 
corporation. 

(2)  Application  to  elections  in  tiered 
situations.  When  QSub  elections  for  a 
tiered  group  of  subsidiaries  are  effective 
on  the  same  date,  the  S  corporation  may 
specify  the  order  of  the  liquidations.  If 
no  order  is  specified,  the  liquidations 
that  are  deemed  to  occiu-  as  a  result  of 
the  QSub  elections  will  be  treated  as 
occiuTing  first  for  the  lowest  tier  entity 
and  proceed  successively  upward  until 
all  of  the  liquidations  under  paragraph 
(a)(2)  of  this  section  have  occurred.  For 
example,  S,  an  S  corporation,  owns  100 
percent  of  C,  the  common  parent  of  an 
affiliated  group  of  corporations  that 
includes  X  and  Y.  C  owms  all  of  the 
stock  of  X  and  X  o«ms  all  of  the  stock 
of  Y.  S  elects  under  §  1.1361-3  to  ti^at 
C,  X  and  Y  as  QSubs  effective  on  the 
same  date.  If  no  order  is  specified  for 
the  elections,  the  following  Uquidations 
are  deemed  to  occur  as  a  result  of  the 
elections,  with  each  successive 
liquidation  occuring  on  the  same  day 
immediately  after  the  preceding 
liquidation:  Y  is  treated  as  liquidating 
into  X,  then  X  is  treated  as  liquidating 
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into  C,  and  Hna 
liquidating  into 


paragraph  (b)(4 
corporation  (Y) 
under  section  1 
acquired,  and  a 
effective  on  the 


ly  C  is  treated  as 
S. 
(3)  Acquisitio  is.  (i)  In  general.  If  an  S 
corporation  does  not  own  100  percent  of 
subsidiary  on  the  day 
election  is  effective,  the 
liquidation  described  in  paragraph  {a)(2) 
of  this  section  occurs  immediately  after 
the  time  at  whi<  h  the  S  corporation  first 
owns  100  perce  it  of  the  stock. 

(ii)  Special  m  les  for  acquired  S 
corporations.  E;  :cept  as  provided  in 
of  this  section,  if  a 
for  which  an  election 
}62(a)  was  in  effect  is 
QSub  election  is  made 
day  Y  is  acquired,  Y  is 
deemed  to  liqui  date  into  the  S 
corporation  at  tne  beginning  of  the  day 
the  termination  of  its  S  election  is 
effective.  As  a  r  jsult,  if  corporation  X 
acquires  Y,  an  J  corporation,  and  makes 
an  S  election  fo :  itself  and  a  QSub 
election  for  Y  effective  on  the  day  of 
acquisition,  Y  1  quidates  into  X  at  the 
beginning  of  thi  s  day  when  X's  S 
election  is  effedtive,  and  there  is  no 
period  between]  the  termination  of  Y's  S 
election  and  thd  deemed  liquidation  of 
Y  during  which  Y  is  a  C  corporation.  Y's 
taxable  year  em  Is  for  all  Federal  income 
tax  purposes  at  the  close  of  the 
preceding  day.  Furthermore,  if  Y  owns 
Z,  a  corporatioi  i  for  which  a  QSub 
election  was  in  effect  prior  to  the 
acquisition  of  V  by  X,  and  X  makes 
QSub  elections  for  Y  and  Z,  effective  on 
the  day  of  acqu  isition,  the  transfer  of 
assets  to  Z  and  die  deemed  liquidation 
of  Z  are  disregarded.  See  §§  1.1361- 
4(a)(2)  and  l.l361-5(b)(l)(i). 

(4)  Coordina  ion  with  section  338 
election.  An  S  ( ;orporation  that  makes  a 
qualified  stock  purchase  of  a  target  may 
make  an  electidn  under  section  338  with 
respect  to  the  acquisition  if  it  meets  the 
requirements  f(  ir  the  election,  and  may 
make  a  QSub  e  ection  with  respect  to 
the  target.  If  an  S  corporation  makes  an 
election  imder  section  338  with  respect 
to  a  subsidiary  acquired  in  a  qualified 
stock  purchase ,  a  QSub  election  made 
with  respect  to  that  subsidiary  is  not 
effective  befort  the  day  after  the 
acquisition  dal  b  (within  the  meaning  of 
section  338(h)(2)).  If  the  QSub  election 
is  effective  on  i  he  day  after  the 
acquisition  dale,  the  liquidation  under 
paragraph  (a)(2 )  of  this  section  occurs 
immediately  aJ  ter  the  deemed  asset 
purchase  by  th  e  new  target  corporation 
under  section  138.  If  an  S  corporation 
makes  an  elect  ion  xmder  section  338 
(without  a  seel  ion  338(h)(10)  election) 
with  respect  tq  a  target,  the  target  must 
file  a  final  or  deemed  sale  retiun  as  a  C 
corporation  re  lecting  the  deemed  sale. 
See  §  1.338-lt  T(a). 


(c)  Carryover  of  disallowed  losses  and 
deductions.  If  an  S  corporation  (Si) 
acquires  the  stock  of  another  S 
corporation  (S2),  and  Si  makes  a  QSub 
election  with  respect  to  S2  effective  on 
the  day  of  the  acquisition,  see  §  1.1366- 
2(c)(1)  for  provisions  relating  to  the 
carryover  of  losses  and  deductions  with 
respect  to  a  former  shareholder  of  S2 
that  may  be  available  to  that  shareholder 
as  a  shareholder  of  Si. 

(d)  Examples.  The  following  examples 
illustrate  the  application  of  this  section: 

Example  1.  X.  an  S  corporation,  owns  100 
percent  of  the  stock  of  Y,  a  C  corporation.  On 
June  2,  2002,  X  makes  a  valid  QSub  election 
for  Y,  effective  June  2,  2002.  Assume  that, 
under  general  principles  of  tax  law, 
including  the  step  transaction  doctrine,  X's 
acquisition  of  the  Y  stock  and  the  subsequent 
QSub  election  would  not  be  treated  as 
related.  The  liquidation  described  in 
paragraph  (a)(2)  of  this  section  occurs  at  the 
close  of  the  day  on  June  1,  2002,  the  day 
before  the  QSub  election  is  effective,  and  the 
plan  of  liquidation  is  considered  adopted  on 
that  date.  Y's  taxable  year  and  separate 
existence  for  Federal  tax  purposes  end  at  the 
close  of  June  1,2002. 

Example  2.  X,  a  C  corporation,  owns  100 
percent  of  the  stock  of  Y,  another  C 
corporation.  On  December  31,  2002,  X  makes 
an  election  under  section  1362  to  be  treated 
as  an  S  corporation  and  a  valid  QSub  election 
for  Y,  both  effective  January  1,  2003.  Assume 
that,  under  general  principles  of  tax  law, 
including  the  step  transaction  doctrine,  X's 
acquisition  of  the  Y  stock  and  the  subsequent 
QSub  election  would  not  be  treated  as 
related.  The  liquidation  described  in 
paragraph  (a)(2)  of  this  section  occurs  at  the 
close  of  December  31,  2002,  the  day  before 
the  QSub  election  is  effective.  The  QSub 
election  for  Y  is  effective  on  the  same  day 
that  X's  S  election  is  effective,  and  the 
deemed  liquidation  is  treated  as  occurring 
before  the  S  election  is  effective,  when  X  is 
still  a  C  corporation.  Y's  taxable  year  ends  at 
the  close  of  December  31,  2002.  See 
§1.381(b)-l. 

Example  3.  On  June  1,  2002,  X.  an  S 
corporation,  acquires  100  percent  of  the  stock 
of  Y,  an  existing  S  corporation,  for  cash  in 
a  transaction  meeting  the  requirements  of  a 
qualified  stock  purchase  (QSP)  under  section 
338.  X  immediately  makes  a  QSub  election 
for  Y  effective  June  2,  2002,  and  also  makes 
a  joint  election  under  section  338(h)(10)  with 
the  shareholder  of  Y.  Under  section  338(a) 
and  §  1.338(h)(10)-lT(d)(3),  Y  is  treated  as 
having  sold  all  of  its  assets  at  the  close  of  the 
acquisition  date,  June  1,  2002.  Y  is  treated  as 
a  new  corporation  which  purchased  all  of 
those  assets  as  of  the  beginning  of  June  2, 
2000,  the  day  after  the  acquisition  date. 
Section  338(a)(2).  The  QSub  election  is 
effective  on  June  2,  2002,  and  the  liquidation 
under  paragraph  (a)(2)  of  this  section  occurs 
immediately  after  the  deemed  asset  purchase 
by  the  new  corporation. 

Example  4.  X,  an  S  corporation,  owns  100 
percent  of  Y,  a  corporation  for  which  a  QSub 
election  is  in  effect.  On  May  12,  2002,  a  date 
on  which  the  QSub  election  is  in  effect,  X 


issues  Y  a  $10,000  note  under  state  law  that 
matures  in  ten  years  with  a  market  rate  of 
interest.  Y  is  not  treated  as  a  separate 
corporation,  and  X's  issuance  of  the  note  to 
Y  vn  May  12,  2002,  is  disregarded  for  Federal 
tax  purposes. 

Example  5.  X,  an  S  corporation,  owns  100 
percent  of  the  stock  of  Y,  a  C  corporation.  At 
a  time  when  Y  is  indebted  to  X  in  an  amount 
that  exceeds  the  fair  market  value  of  Y's 
assets,  X  makes  a  QSub  election  effective  on 
the  date  it  is  filed  with  respect  to  Y.  The 
liquidation  described  in  paragraph  (a)(2)  of 
this  section  does  not  qualify  under  sections 
332  and  337  and,  thus,  Y  recognizes  gain  or 
loss  on  the  assets  distributed,  subject  to  the 
limitations  of  section  267. 

§  1.1361-5    Termination  of  QSub  election. 

(a)  In  general— {1)  Effective  date.  The 
termination  of  a  QSub  election  is 
effective — 

(i)  On  the  effective  date  contained  in 
the  revocation  statement  if  a  QSub 
election  is  revoked  under  §  1.1361-3(b); 

(ii)  At  the  close  of  the  last  day  of  the 
parent's  last  taxable  year  as  an  S 
corporation  if  the  parent's  S  election 
terminates  imder  §  1.1362-2;  or 

(iii)  At  the  close  of  the  day  on  which 
an  event  (other  than  an  event  described 
in  paragraph  (a)(l)(ii)  of  this  section) 
occins  that  renders  the  subsidiary 
ineligible  for  QSub  status  under  section 
1361(b)(3)(B). 

(2)  Information  to  be  provided  upon 
termination  of  QSub  election  by  failure 
to  qualify  as  a  QSub.  If  a  QSub  election 
terminates  because  an  event  renders  the 
subsidiary  ineligible  for  QSub  status, 
the  S  corporation  must  attach  to  its 
retiun  for  the  taxable  year  in  which  the 
termination  occurs  a  notification  that  a 
QSub  election  has  terminated,  the  date 
of  the  termination,  and  the  names, 
addresses,  and  employer  identification 
numbers  of  both  the  parent  corporation 
and  the  QSub. 

(3)  QSub  joins  a  consolidated  group. 
If  a  QSub  election  terminates  because 
the  S  corporation  becomes  a  member  of 
a  consolidated  group  (and  no  election 
under  section  338(g)  is  made)  the 
principles  of  §  1.1502-76(b)(l)(ii)(A)(2) 
(relating  to  a  special  rule  for  S 
corporations  that  join  a  consolidated 
group)  apply  to  any  QSub  of  the  S 
corporation  that  also  becomes  a  member 
of  the  consolidated  group  at  the  same 
time  as  the  S  corporation.  See  Example 
4  of  paragraph  (a)(4)  of  this  section. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (a): 

Example  1  .Termination  because  parent's  S 
election  terminates.  X,  an  S  corporation, 
owns  100  percent  of  Y.  A  QSub  election  is 
in  effect  with  respect  to  Y  for  2001.  Effective 
on  January  1,  2002,  X  revokes  its  S  election. 
Because  X  is  no  longer  an  S  corporation,  Y 
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no  longer  qualifies  as  a  QSub  at  the  close  of 
December  31,  2001. 

Example  2.  Termination  due  to  transfer  of 
QSub  stock.  X,  an  S  corporation,  owns  100 
percent  of  Y.  A  QSub  election  is  in  effect 
with  respect  to  Y.  On  December  10,  2002,  X 
sells  one  share  of  Y  stock  to  A,  an  individual. 
Because  X  no  longer  owns  100  percent  of  the 
stock  of  Y,  Y  no  longer  qualifies  as  a  QSub. 
Accordingly,  the  QSub  election  made  with 
respect  to  Y  terminates  at  the  close  of 
December  10,  2002. 

Example  3.  No  termination  on  stock 
transfer  between  QSub  and  parent.  X,  an  S 
corporation,  owns  100  percent  of  the  stock  of 
Y,  and  Y  owns  100  percent  of  the  stock  of 
Z.  QSub  elections  are  in  effect  with  respect 
to  both  Y  and  Z.  Y  transfers  all  of  its  Z  stock 
to  X.  Because  X  is  treated  as  owning  the  stock 
of  Z  both  before  and  after  the  transfer  of  stock 
solely  for  purposes  of  determining  whether 
the  requirements  of  section  1361(b)(3)(B)(i) 
and  §  1.13fil-2(a)(l)  have  been  satisfied,  the 
transfer  of  Z  stock  does  not  terminate  Z's 
QSub  election.  Because  the  stock  of  Z  is 
disregarded  for  all  other  Federal  tax 
purposes,  no  gain  is  recognized  under  section 
311. 

Example  4.  Termination  due  to  acquisition 
of  S  parent  by  a  consolidated  gtoup.  X,  an 
S  corporation,  owns  100  percent  of  Y,  a 
corporation  for  which  a  QSub  election  is  in 
effect.  Z,  the  common  parent  of  a 
consolidated  group  of  corporations,  acquires 
80  percent  of  the  stock  of  X  on  June  1,  2002. 
Z  does  not  make  an  election  under  section 
338(g)  with  respect  to  the  purchase  of  X 
stock.  X's  S  election  terminates  as  of  the 
close  of  the  preceding  day.  May  31,  2002.  Y's 
QSub  election  also  terminates  at  the  close  of 
May  31,  2002.  Under  §  1.1502- 
76(b)(l)(ii)(A)(2)  and  paragraph  (a)(3)  of  this 
section,  X  and  Y  become  members  of  Z's 
consolidated  group  of  corporations  as  of  the 
beginning  of  the  day  June  1,  2002. 

Example  5.  Termination  due  to  acquisition 
of  QSub  by  a  consolidated  group.  The  facts 
are  the  same  as  in  Example  4,  except  that  Z 
acquires  80  percent  of  the  stock  of  Y  (instead 
of  X)  on  June  1,  2002.  In  this  case,  Y's  QSub 
election  terminates  as  of  the  close  of  June  1 , 
2002,  and,  under  §  1.1502-76(b)(l)(ii)(A)(l), 
Y  becomes  a  member  of  the  consolidated 
group  at  that  time. 

(b)  Effect  of  termination  of  QSub 
election — (Ij  Formation  of  new 
corporation — (i)  In  general.  If  a  QSub 
election  terminates  under  paragraph  (a) 
of  this  section,  the  former  QSub  is 
treated  as  a  new  corporation  acquiring 
all  of  its  assets  (and  assuming  all  of  its 
liabilities)  immediately  before  the 
termination  from  the  S  corporation 
parent  in  exchange  for  stock  of  the  new 
corporation,  he  tax  treatment  of  this 
transaction  or  of  a  larger  transaction  that 
includes  this  transaction  will  be 
determined  imder  the  Internal  Revenue 
Code  and  general  principles  of  tax  law, 
including  the  step  transaction  doctrine. 
For  purposes  of  determining  the 
application  of  section  351  with  respect 
to  this  transaction,  instruments, 
obligations,  or  other  arrangements  that 


are  not  treated  as  stock  of  the  QSub 
under  §  1.1361-2(b)  are  disregarded  in 
determining  control  for  purposes  of 
section  368(c)  even  if  they  are  equity 
under  general  principles  of  tax  law. 

(ii)  Termination  for  tiered  QSubs.  If 
QSub  elections  terminate  for  tiered 
QSubs  on  the  same  day.  the  formation 
of  any  higher  tier  subsidiary  precedes 
the  formation  of  its  lower  tier 
subsidiary.  See  Example  6  in  paragraph 
(b)(3)  of  this  section. 

(2)  Carryover  of  disallowed  losses  and 
deductions.  If  a  QSub  terminates 
because  the  S  corporation  distributes 
the  QSub  stock  to  some  or  all  of  the  S 
corporation's  shareholders  in  a 
transaction  to  which  section 
368(a)(l)P)  applies  by  reason  of  section 
355  (or  so  much  of  section  356  as  relates 
to  section  355),  see  §  1.1366-2(c)(2)  for 
provisions  relating  to  the  carryover  of  "^ 
disallowed  losses  and  deductions  that 
may  be  available. 

(3)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (b): 

Example  1.  X,an  S  corporation,  owns  100 
percent  of  the  stock  of  Y,  a  corporation  for 
which  a  QSub  election  is  in  effect.  X  sells  21 
percent  of  the  Y  stock  to  Z,  an  unrelated 
corporation,  for  cash,  thereby  terminating  the 
QSub  election.  Y  is  treated  as  a  new 
corporation  acquiring  all  of  its  £issets  (and 
assuming  all  of  its  liabilities)  in  exchange  for 
Y  stock  immediately  before  the  termination 
from  the  S  corporation.  The  deemed 
exchange  by  X  of  assets  for  Y  stock  does  hot 
qualify  under  section  351  because  X  is  not  in 
control  of  Y  within  the  meaning  of  section 
368(c)  immediately  after  the  transfer  as  a 
result  of  the  sale  of  stock  to  Z.  Therefore.  X 
must  recognize  gain,  if  any,  on  the  assets 
transferred  to  Y  in  exchange  for  its  stock.  X's 
losses,  if  any,  on  the  assets  transferred  are 
subject  to  the  limitations  of  section  267. 

Example  2.  (i)  X.  an  S  corporation,  owns 
100  percent  of  the  stock  of  Y,  a  corporation 
for  which  a  QSub  election  is  in  effect.  As  part 
of  a  plan  to  sell  a  portion  of  Y,  X  causes  Y 
to  merge  into  T,  a  limited  liability  company 
wholly  owned  by  X  that  is  disregarded  as  an 
entity  separate  from  its  owner  for  Federal  tax 
purposes.  X  then  sells  21  percent  of  T  to  Z, 
an  unrelated  corporation,  for  cash.  Following 
the  sale,  no  entity  classification  election  is 
made  under  §  301.7701-3(c)  of  this  chapter  to 
treat  the  limited  liability  company  as  an 
association  for  Federal  tax  purposes. 

(ii)  The  merger  of  Y  into  T  causes  a 
termination  of  Y's  QSub  election.  The 
new  corporation  (Newco)  that  is  formed 
as  a  result  of  the  termination  is 
immediately  merged  into  T.  an  entity 
that  is  disregarded  for  Federal  tax 
purposes.  Because,  at  the  end  of  the 
series  of  transactions,  the  assets^ 
continue  to  be  held  by  X  for  Federal  tax 
piu-poses,  under  step  transaction 
principles,  the  formation  of  Newco  and 
the  transfer  of  assets  pursuant  to  the 


merger  of  Newco  into  T  are  disregarded. 
The  sale  of  21  percent  of  T  is  treated  as 
a  sale  of  a  21  percent  undivided  interest 
in  each  of  T's  assets.  Immediately 
thereafter,  X  and  Z  are  treated  as 
contributing  their  respective  interests  in 
those  assets  to  a  partnership  in 
exchange  for  ovwiership  interests  in  the 
partnership. 

(iii)  Unaer  section  1001.  X  recognizes 
gain  or  loss  from  the  deemed  sale  of  the 
21  percent  interest  in  each  asset  of  the 
limited  liability  company  to  Z.  Under 
section  721(a),  no  gain  or  loss  is 
recognized  by  X  and  Z  as  a  result  of  the 
deemed  contribution  of  their  respective 
interests  in  the  assets  to  the  partnership 
in  exchange  for  ownership  interests  in 
the  partnership. 

Example  3.  Assume  the  same  facts  as  in 
Example  I.  except  that,  instead  of  purchasing 
Y  stock,  Z  contributes  to  Y  an  operating  asset 
in  exchange  for  21  percent  of  the  Y  stock.  Y 
is  treated  as  a  new  corporation  acquiring  all 
of  its  assets  (and  assuming  all  of  its 
liabilities)  in  exchange  for  Y  stock 
immediately  before  the  termination.  Because 
X  and  Z  are  co-transferors  that  control  the 
transferee  immediately  after  the  transfer,  the 
transaction  qualifies  under  section  351. 

Example  4.  X,  an  S  corporation,  owns  100 
percent  of  the  stock  of  Y.  a  corporation  for 
which  a  QSub  election  is  in  effect.  X 
distributes  all  of  the  Y  stock  pro  rata  to  its 
shareholders,  and  the  distribution  terminates 
the  QSub  election.  The  transaction  can 
qualify  as  a  distribution  to  which  sections 
368(a)(1)(D)  and  355  apply  if  the  transaction 
otherwise  satisfies  the  requirements  of  those 
sections. 

Example  5.  X,  an  S  corporation,  owns  100 
percent  of  the  stock  of  Y,  a  corporation  for 
which  a  QSub  election  is  in  effect.  X 
subsequently  revokes  the  QSub  election.  Y  is 
treated  as  a  new  corporation  acquiring  all  of 
its  assets  (and  assuming  all  of  its  liabilities) 
immediately  before  the  revocation  from  its  S 
corporation  parent  in  a  deemed  exchange  for  • 
Y  stock.  On  a  subsequent  date.  X  sells  21 
percent  of  the  stock  of  Y  to  Z,  an  unrelated 
corporation,  for  cash.  Assume  that  under 
general  principles  of  tax  law  including  the 
step  transaction  doctrine,  the  sale  is  not 
taken  into  account  in  determining  whether  X 
is  in  control  of  Y  immediately  after  the 
deemed  exchange  of  assets  for  stock.  The 
deemed  exchange  by  X  of  assets  for  Y  stock 
and  the  deemed  assumption  by  Y  of  its 
liabilities  qualify  under  section  351  because, 
for  purposes  of  that  section,  X  is  in  control 
of  Y  within  the  meaning  of  section  368(c) 
immediately  after  the  transfer. 

Example  6.  (i)  X,  an  S  corporation,  owns 
100  percent  of  the  stock  of  Y.  and  Y  owns 
100  percent  of  the  stock  of  Z.  Y  and  Z  are 
corporations  for  which  QSub  elections  are  in 
effect.  X  subsequently  revokes  the  QSub 
elections  and  the  effective  date  specified  on 
each  revocation  statement  is  June  26,  2002. 
a  date  that  is  less  than  12  months  after  the 
date  on  which  the  revocation  statements  are 
filed. 

(ii)  Immediately  before  the  QSub 
elections  terminate,  Y  is  treated  as  a 
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corporation  as 
of  this  section) 
election  under 
QSub  election 
1361(b){3)(B)(i 
for  five  taxable 
section  1361 
Conunissioner 
by  the 

election  with 
before  the 
corporation 
the  election 
establishing 
facts  and 


corpora  ion 


TJhe  facts  are  the  same  as  in 
that,  prior  to  lune  26,  2002 
of  the  revocations),  Y 
^ock  to  X  under  state  law. 
before  the  QSub  elections 
treated  as  a  new  corporation 
assets  (and  assuming  all 
directly  fit)m  X  in  exchange 
Z  is  also  treated  as  a  new 

..all  of  its  assets  (and 
liabilities)  directly  from  X 
.stock  of  Z. 
;er  of  parent  into  QSub.  X, 
awns  100  percent  of  the 
ition  for  which  a  QSub 
X  merges  into  Y  under 
the  QSub  election  for  Y  to 
;urvives  the  merger.  The 
iw  corporation,  Y,  and  the 
can  qualify  as  a 
defecribed  in  section 
transaction  otherwise 
of  that  section. 
fer  of  1 00  percent  of 
iiporation,  owns  100  percent 
1  corporation  for  which  a 
n  effect.  Z,  an  unrelated  C 

100  percent  of  the  stock 
formation  of  Y  by  X  (as  a 
termination  of  Y's  QSub 
for  Federal  income 
transaction  is  treated  as  a 
of  Y  to  Z.  followed  by 
assets  to  the  capital  of 
Y  stock.  Furthermore,  if  Z 
n  and  makes  a  QSub 

ive  as  of  the  acquisition, 
assets  of  Y  in  exchange  for 
by  the  immediate 
a  consequence  of  the 
disregarded  for  Federal 


tie  I 
rej  arded 


as!  ets  I 
th<se 


effi  ict 


i  s  i 


ari 


dfter  QSub  termination — 
,  absent  the 
consent,  and  except  as 
paragraph  (c)(2)  of  this 
corp(  )ration  whose  QSub 

teiminated  under  paragraph 
secti  )n  (or  a  successor 

defined  in  paragraph  (b) 
may  not  make  an  S 
section  1362  or  have  a 
under  section 
)  made  with  respect  to  it 
years  (as  described  in 
(b  (3)(D)).  The 

may  permit  an  S  election 
ion  or  a  new  QSub 
t  Bspect  to  the  corporation 
five  year  period  expires.  The 
rejuesting  consent  to  make 
hs  s  the  burden  of 
til  at,  under  the  relevant 
circu  mstances,  the 


Commissioner  should  consent  to  a  new 
election. 

(2)  Exception.  In  the  case  of  S  and 
QSub  elections  effective  after  December 
31, 1996.  if  a  corporation's  QSub 
election  terminates,  the  corporation 
may,  without  requesting  the 
Commissioner's  consent,  make  an  S 
election  or  have  a  QSub  election  made 
with  respect  to  it  before  the  expiration 
of  the  five-year  period  described  in 
section  1361(b)(3)(D)  and  paragraph 
(c)(1)  of  this  section,  provided  that — 

(i)  Immediately  following  the 
termination,  the  corporation  (or  its 
successor  corporation)  is  otherwise 
eligible  to  make  an  S  election  or  have 
a  QSub  election  made  for  it;  and 

(ii)  The  relevant  election  is  made 
effective  immediately  following  the 
termination  of  the  QSub  election. 

(3)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (c): 

Example  1 .  Termination  upon  distribution 
of  QSub  stock  to  shareholders  of  parent.  X, 
an  S  corporation,  owns  Y,  a  QSub.  X 
distributes  all  of  its  Y  stock  to  X's 
shareholders.  The  distribution  terminates  the 
QSub  election  because  Y  no  longer  satisfies 
the  requirements  of  a  QSub.  Assuming  Y  is 
otherwise  eligible  to  be  treated  as  an  S 
corporation,  Y's  shareholders  may  elect  to 
treat  Y  as  an  S  corporation  effective  on  the 
date  of  the  stock  distribution  without 
requesting  the  Commissioner's  consent. 

Example  2.  Sale  of  100  percent  of  QSub 
stock.  X,  an  S  corporation,  owns  Y,  a  QSub. 
X  sells  100  percent  of  the  stock  of  Y  to  Z,  an 
unrelated  S  corporation.  Z  may  elect  to  treat 
Y  as  a  QSub  effective  on  the  date  of  purchase 
without  requesting  the  Commissioner's 
consent. 

§  1 .1 361  -6    Effective  date. 

Except  as  provided  in  §§1.1361- 
4(a)(3)(iii),  1.1361-l(a)(5)(i),  and 
1.1361-5(c)(2).  the  provisions  of 
§§  1.1361-2  through  1.1361-5  apply  to 
taxable  years  beginning  on  or  after 
January  20,  2000;  however,  taxpayers 
may  elect  to  apply  the  regulations  in 
whole,  but  not  in  part  (aside  from  those 
sections  with  special  dates  of 
applicability),  for  taxable  years 
beginning  on  or  after  January  1,  2000, 
provided  all  affected  taxpayers  apply 
the  regulations  in  a  consistent  manner. 
To  m^e  this  election,  the  corporation 
and  all  affected  taxpayers  must  file  a 
return  or  an  amended  return  that  is 
consistent  with  these  rules  for  the 
taxable  year  for  which  the  election  is 
made.  For  purposes  of  this  section, 
affected  taxpayers  means  all  taxpayers 
whose  retiuns  are  affected  by  the 
election  to  apply  the  regulations. 

Par.  5.  Amend  §  1.1362-0  by  adding 
an  entry  for  §  1.1362-8  to  read  as 
follows: 


§  1.1362-0    Table  of  contents. 


§  .1362-8    Dividends  received  from 
affiliated  subsidiaries. 

(a)  In  general. 

(b)  Determination  of  active  or  passive 
earnings  and  profits. 

(1)  In  general. 

(2)  Lower  tier  subsidiaries. 

(3)  De  minimis  exception. 

(4)  Special  rules  for  earnings  and  profits 
accumulated  by  a  C  corporation  prior  to  80 
percent  acquisition. 

(5)  Gross  receipts  safe  harbor. 

(c)  Allocating  distributions  to  active  or 
passive  earnings  and  profits. 

(1)  Distributions  from  current  earnings  and 
profits. 

(2)  Distributions  from  accumulated 
earnings  and  profits. 

(3)  Adjustments  to  active  earnings  and 
profits. 

(4)  Special  rules  for  consolidated  groups. 

(d)  Examples. 

(e)  Effective  date. 

Par.  6.  Section  1.1362-2  is  amended 
by  adding  a  sentence  to  the  end  of  the 
paragraph  (c)(5)(ii)(C)  to  read  as  follows: 

§  1 .1 362-2    Termination  of  election. 

***** 

(c)*     *     * 

(5)*     *     * 

(ii)  *     *     * 

(C)  *     *     *  See  §  1.1362-8  for  special 
rules  regarding  the  treatment  of 
dividends  received  by  an  S  corporation 
from  a  C  corporation  in  which  the  S 
corporation  holds  stock  meeting  the 
requirements  of  section  1504(a)(2). 
***** 

Par.  7.  Section  1.1362-8  is  added  to 
read  as  follows: 

§  1 .1 362-8    Dividends  received  from 
affiliated  subsidiaries. 

(a)  In  general.  For  piuposes  of  section 
1362(d)(3),  if  an  S  corporation  holds 
stock  in  a  C  corporation  meeting  the 
requirements  of  section  1504(a)(2),  the 
term  passive  investment  income  does 
not  include  dividends  from  the  C 
corporation  to  the  extent  those 
dividends  are  attributable  to  the 
earnings  and  profits  of  the  C  corporation 
derived  from  the  active  conduct  of  a 
trade  or  business  (active  earnings  and 
profits).  For  purposes  of  applying 
section  1362(d)(3),  earnings  and  profits 
of  a  C  corporation  are  active  earnings 
and  profits  to  the  extent  that  the 
earnings  and  profits  are  derived  from 
activities  that  would  not  produce 
passive  investment  income  (as  defined 
in  section  1362(d)(3))  if  the  C 
corporation  were  an  S  corporation. 

(b)  Determination  of  active  or  passive 
earnings  and  profits— {\)  In  general.  An 
S  corporation  may  use  any  reasonable 
method  to  determine  the  amoimt  of 
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dividends  that  are  not  treated  as  passive 
investment  income  under  section 
1362(d)(3)(E).  Paragraph  (b)(5)  of  this 
section  describes  a  method  of 
determining  the  amount  of  dividends 
that  are  not  treated  as  passive 
investment  income  under  section 
1362(d)(3)(E)  that  is  deemed  to  be 
reasonable  under  all  circumstances. 

(2)  Lower  tier  subsidiaries.  If  a  C 
corporation  subsidiary  (upper  tier 
corporation)  holds  stock  in  another  C 
corporation  (lower  tier  subsidiary) 
meeting  the  requirements  of  section 
1504(a)(2),  the  upper  tier  corporation's 
gross  receipts  attributable  to  a  dividend 
from  the  lower  tier  subsidiary  are 
considered  to  be  derived  from  the  active 
conduct  of  a  trade  or  business  to  the 
extent  the  lower  tier  subsidiary's 
earnings  and  profits  are  attributable  to 
the  active  conduct  of  a  trade  or  business 
by  the  subsidiary  imder  paragraph  (b) 
(1),  (3).  (4),  or  (5)  of  this  section.  For 
purposes  of  this  section,  distributions 
by  the  lower  tier  subsidiary  will  be 
considered  attributable  to  active 
earnings  and  profits  according  to  the 
rule  in  paragraph  (c)  of  this  section. 
This  paragraph  (b)(2)  does  not  apply  to 
any  member  of  a  consolidated  group  (as 
defined  in  §  1.1502-l(h)). 

(3)  De  minimis  exception.  If  less  than 
10  percent  of  a  C  corporation's  earnings 
and  profits  for  a  taxable  year  are  derived 
from  activities  that  would  produce 
passive  investment  income  if  the  C 
corporation  were  an  S  corporation,  all 
earnings  and  profits  produced  by  the 
corporation  during  that  taxable  year  are 
considered  active  earnings  and  profits. 

(4)  Special  rules  for  earnings  and 
profits  accumulated  byaC  corporation 
prior  to  80  percent  acquisition.  A  C 
corporation  may  treat  all  earnings  and 
profits  accumulated  by  the  corporation 
in  all  taxable  years  ending  before  the  S 
corporation  held  stock  meeting  the 
requirements  of  section  1504(a)(2)  as 
active  earnings  and  profits  in  the  same 
proportion  as  the  C  corporation's  active 
earnings  and  profits  for  the  three  taxable 
years  ending  prior  to  the  time  when  the 
S  corporation  acquired  80  percent  of  the 
C  corporation  bears  to  the  C 
corporation's  toted  earnings  and  profits 
for  those  three  taxable  years. 

(5)  Gross  receipts  safe  harbor.  A 
corporation  may  treat  its  earnings  and 
profits  for  a  year  as  active  earnings  and 
profits  in  the  same  proportion  as  the 
corporation's  gross  receipts  (as  defined 
in  §  1.1362-2(c)(4))  derived  from 
activities  that  would  not  produce 
passive  investment  income  (if  the  C 
corporation  were  an  S  corporation), 
including  those  that  do  not  produce 
passive  investment  income  imder 
paragraphs  (b)(2)  through  (b)(4)  of  this 


section,  bear  to  the  corporation's  total 
gross  receipts  for  the  year  in  which  the 
earnings  and  profits  are  produced. 

(c)  Allocating  distributions  to  active 
or  passive  earnings  and  profits — (1) 
Distributions  from  current  earnings  and 
profits.  Dividends  distributed  by  a  C 
corporation  from  ciurent  earnings  and 
profits  are  attributable  to  active  earnings 
and  profits  in  the  same  proportion  as 
current  active  earnings  and  profits  bear 
to  total  current  earnings  and  profits  of 
the  C  corporation. 

(2)  Distributions  from  accumulated 
earnings  and  profits.  Dividends 
distributed  by  a  C  corporation  out  of 
accLunulated  earnings  and  profits  for  a 
taxable  year  are  attributable  to  active 
earnings  and  profits  in  the  same 
proportion  as  accumulated  active 
earnings  and  profits  for  that  taxable  year 
bear  to  total  accumulated  earnings  and 
profits  for  that  taxable  year  immediately 
prior  to  the  distribution. 

(3)  Adjustments  to  active  earnings 
and  profits.  For  purposes  of  applying 
paragraph  (c)  (1)  or  (2)  of  this  section  to 
a  distribution,  the  active  earnings  and 
profits  of  a  corporation  shall  be  reduced 
by  the  amount  of  any  prior  distribution 
properly  treated  as  attributable  to  active 
earnings  and  profits  from  the  same 
taxable  year. 

(4)  Special  rules  for  consolidated 
groups.  For  purposes  of  applying 
section  1362(d)(3)  and  this  section  to 
dividends  received  by  an  S  corporation 
firom  the  common  parent  of  a 
consolidated  group  (as  defined  in 

§  1. 1 502-1  (h)),  the  following  rules 
apply— 

fi)  The  ciurent  earnings  and  profits, 
accumulated  earnings  and  profits,  and 
active  earnings  and  profits  of  the 
common  parent  shall  be  determined 
under  the  principles  of  §  1.1502-33 
(relating  to  earnings  and  profits  of  any 
member  of  a  consolidated  group  owning 
stock  of  another  member);  and 

(ii)  The  grass  receipts  of  the  common 
parent  shall  be  the  sum  of  the  gross 
receipts  of  each  member  of  the 
consolidated  group  (including  the 
common  parent),  adjusted  to  eliminate 
gross  receipts  from  intercompany 
transactions  (as  defined  in  §  1.1502- 
13(b)(l)(i)). 

(d)  Examples.  The  following  examples 
illustrate  the  principles  of  this  section: 

Example  I.  (i)  X,  an  S  corporation,  owns 
85  percent  of  the  one  class  of  stock  of  Y.  On 
December  31,  2002,  Y  declares  a  dividend  of 
$100  ($85  to  X).  which  is  equal  to  Y's  current 
earnings  and  profits.  In  2002,  Y  has  total 
gross  receipts  of  $1 ,000,  $200  of  which 
would  be  passive  investment  income  if  Y 
were  an  S  corporation. 

(ii)  One-fifth  ($200/$!, 000)  of  Y's 
gross  receipts  for  2002  is  attributable  to 


activities  that  would  produce  passive 
investment  income.  Accordingly,  one- 
fifth  of  the  $100  of  earnings  and  profits 
is  passive,  and  $1 7  ( Vs  of  $85)  of  the 
dividend  from  Y  to  X  is  passive 
investment  income. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1 ,  except  that  Y  owns  90  piercent  of 
the  stock  of  Z.  Y  and  Z  do  not  join  in  the 
filing  of  a  consolidated  return.  In  2002,  Z  has 
gross  receipts  of  $15,000,  $12,000  of  which 
are  derived  from  activities  that  would 
produce  passive  investment  income.  On 
December  31,  2002,  Z  declares  a  dividend  of 
$1,000  ($900  to  Y)  from  current  earnings  and 
profits. 

(ii)  Four-fifths  ($12,000/15,000)  of  the 
dividend  fixjm  Z  to  Y  are  attributable  to 
passive  earnings  and  profits. 
Accordingly,  $720  ("A  of  $900)  of  the 
dividend  from  Z  to  Y  is  considered 
gross  receipts  from  an  activity  that 
would  produce  passive  investment 
income.  The  $900  dividend  to  Y  gives 
Y  a  total  of  $1,900  ($1,000  +  $900)  in 
gross  receipts,  $920  ($200  +  $720)  of 
which  is  attributable  to  passive 
investment  income-producing  activities. 
Under  these  facts,  $41  ($920/1,900  of 
$85)  of  Y's  distribution  to  X  is  passive 
investment  income  to  X. 

(e)  Effective  date.  This  section  applies 
to  dividends  received  in  taxable  years 
beginning  on  or  after  January  20,  2000; 
however,  taxpayers  may  elect  to  apply 
the  regulations  in  whole,  but  not  in  part, 
for  taxable  years  beginning  on  or  after 
January  1,  2000,  provided  all  affected 
taxpayers  apply  the  regulations  in  a 
consistent  manner.  To  make  this 
election,  the  corporation  and  all  affected 
taxpayers  must  file  a  return  or  an 
amended  retiim  that  is  consistent  with 
these  rules  for  the  taxable  year  for 
which  the  election  is  made.  For 
purposes  of  this  section,  affected 
taxpayers  means  all  taxpayers  whose 
returns  are  affected  by  the  election  to 
apply  the  regulations. 

§1.1368-0    [Amended] 
Par.  8. 

Amend  §  1.1368-0  in  the  entry  for 
§  1.1368-2(d)(2)  by  revising 
"Reorganizations"  to  read  "Liquidations 
and  reorganizations". 

§1.1368-2    [Amended] 

Par.  9.  Amend  §  1.1368-2  in 
paragraph  (d)(2)  by  revising 
"Reorganizations"  to  read  "Liquidations 
and  reorganizations"  in  the  heading  and 
by  revising  "section  381(a)(2)"  to  read 
"section  381(a)"  in  the  first  sentence. 

Par.  10.  Amend  §  1.1374-8  by  adding 
one  sentence  to  the  end  of  paragraph  (b) 
to  read  as  follows: 
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§1.1374-8    Secti  Ml  1374(dX8)  transactions. 


(b)  Separate 
*   *   *  IfanS 
elections  under 
tiered  grbup  of 
the  same  day 


see 


PART  301— PR<  >CEDURE  AND 
ADMINISTRATION 


dstermination  of  tax. 

tion  makes  QSub 
i'ection  1361(b)(3)  for  a 
^bsi  diaries  effective  on 
§1.1361^(b)(2). 


§  602.1 01    0MB  Control  numbers. 

***** 

(b)*  *  * 


Par.  11.  The 

301  continues  tc 


a  jthority  citation  for  part 
read  in  part  as  follows: 


Authority:  26  U 
Par.  12.  Sectii  n 
amended  as  follpws 

1 .  Paragraph  ( 
paragraph  (j)  ani  1 
newly  designate  d 
amended  by  ren  lovmg 
"paragraph  (i 
(j)"  in  its  place. 

2.  A  new 
The  addition 


is  redesignated  as 
the  first  sentence  of 
paragraph  (j)(l)  is 
the  language 
md  adding  "paragraph 


para  ^aph 


(i)  is  added, 
eads  as  follows: 


S.C.  7805  *    *   * 
301.6109-1  is 


§  301 .61 09-1    ld<  ntifying  numtMrs 

***** 

(i)  Special  ml  ?  for  qualified 
subchapter  S  su  bsidiaries  (QSubs)—(l) 
General  rule.  Ax  ly  entity  that  has  an 
employer  identi  iication  number  (EIN) 
will  retain  that  1  SIN  if  a  QSub  election 
is  made  for  the  i  sntity  imder  §  1.1361- 
3  or  if  a  QSub  el  ection  that  was  in  effect 
for  the  entity  teiminates  under  §  1.1361- 
5. 

(2)  EIN  while  JQSub  election  in  effect. 
Except  as  other  vise  provided  in 
regulations  or  o  iier  published  guidance, 
a  QSub  must  us  3  the  parent  S 
corporation's  EWi  for  Federal  tax 
purposes. 

(3)  EIN  when  QSub  election 
terminates.  If  aii  entity's  QSub  election 
terminates,  it  may  not  use  the  EIN  of  the 
parent  S  corpor  ition  after  the 
termination.  If  I  tie  entity  had  an  EIN 
prior  to  becomi  ig  a  QSub  or  obtained  an 
EIN  while  it  wa ;  a  QSub  in  accordance 
with  regulation  i  or  other  published 
guidance,  the  entity  must  use  that  EIN. 
If  the  entity  had  no  EIN,  it  must  obtain 
an  EIN  upon  tei  mination  of  the  QSub 
election. 

(4)  Effective  date.  The  rules  of  this 
paragraph  (i)  apply  on  January  20,  2000. 


PART  602— OMB 
UNDER  THE 
REDUCTION  ACT 


CONTROL  NUMBERS 
PAPERWORK 


Par.  13.  The 

602  continues 


Authority:  26 

Par.  14.  In  § 
amended  by  adjding 
§§1.1361-3.1 
the  table  in  nuiiierical 
follows: 


uthority  citation  for  part 
read  as  follows: 


tp 

S.C.  7805. 
I  i02.101,  paragraph  (b)  is 

entries  for 
.361-5,  and  1.1362-8  to 
order  to  read  as 


CFR  part  of  section  where 
identified  and  described 


parts  251,  254,  and  282  to  make  them 
consistent  with  the  MMS  Appeals  rule. 
This  was  an  inadvertent  oversight  that 
we  are  now  correcting. 

Need  for  Correction 


Current 

OMB  control 

No. 


1.1361-3  1545-1590 

1.1361-5 1545-1590 

1.1362-6  1545-1590 


Robert  E.  Wenzel, 

Deputy  Commissioner,  Internal  Revenue 
Service. 

Approved:  January  19,  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-1718  Filed  1-20-00;  1:19  pm] 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Parts  251,  254,  and  282 
RIN  1010-AC32 

Outer  Continental  Shelf  Appeals 
Procedures 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Technical  amendments. 

SUMMARY:  This  document  makes 
technical  changes  to  regulations  that 
were  published  in  various  Federal 
Register  documents  and  are  codified  in 
the  July  1, 1999,  edition  of  Title  30— 
Minerals  Resources,  Parts  200-699.  The 
changes  are  necessary  to  make  the 
references  to  appeals  procediu-es  in 
various  parts  of  oin  regulations 
consistent  with  the  new  MMS  appeal 
procedures  regulations. 
EFFECTIVE  DATE:  January  25,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Gould,  (703)  787-1600. 
SUPPLEMENTARY  INFORMATION: 

Background 

These  technical  amendments  affect  all 
offshore  operators,  lessees,  and 
permittees.  On  May  13, 1999  (64  FR 
26240),  MMS  published  final 
regulations,  effective  the  same  date, 
governing  the  appeal  of  orders  and 
decisions  from  MMS's  Royalty 
Management  and  Offshore  Minerals 
Management  Programs  in  30  CFR  parts 
208,  241,  242,  243,  250,  and  290.  The 
final  regulations  neglected  to  amend 
several  other  sections  of  our  Offshore 
Minerals  Management  regulations  in 


As  published,  the  final  regulations 
contain  inconsistencies  with  the  intent 
of  the  appeals  final  rulemaking,  which 
may  prove  to  be  misleading,  and  are  in 
need  of  clarification. 

List  of  Subjects 

30  CFR  Part  251 

Continental  shelf.  Freedom  of 
information.  Oil  and  gas  exploration. 
Public  lands — mineral  resoiux;es.  Public 
lands — rights-of-way,  Report  and 
recordkeeping  requirements,  Research. 

30  CFR  Part  254 

Continental  shelf.  Environmental 
protection.  Oil  and  gas  development 
and  production.  Oil  and  gas  exploration. 
Pipelines,  Public  lands — mineral 
resources,  Public  lands — rights-of-way. 
Report  and  recordkeeping  requirements. 

30  CFR  Part  282 

Continental  shelf.  Prospecting,  Public 
lands — mineral  resoiuties,  Public 
lands — rights-of-way.  Report  and 
recordkeeping  requirements.  Research. 

Accordingly,  30  CFR  parts  251,  254, 
and  282  are  amended  by  making  the 
following  technical  amendments: 

PART  251— GEOLOGICAL  AND 
GEOPHYSICAL  (G&G)  EXPLORATIONS 
OF  THE  OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  251 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331  etseq. 

§251.10    [Anfiended] 

2.1n§251.10,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  251 .1 0    Penalties  and  appeals. 

***** 

(c)  Procedures  to  appeal  orders  or 
decisions  MMS  issues.  See  30  CFR  part 
290  for  instructions  on  how  to  appeal 
any  order  or  decision  that  we  issue 
under  this  part. 

PART  254— OIL-SPILL  RESPONSE 
REQUIREMENTS  FOR  FACILITIES 
LOCATED  SEAWARD  OF  THE  COAST 
UNE 

3.  The  authority  citation  for  part  254 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321. 

§254.8    [Amended] 

4.  Section  254.8  and  its  title  are 
revised  to  read  as  follows: 
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§  254.8    May  I  appeal  decisions  under  this 
part? 

See  30  CFR  part  290  for  instructions 
on  how  to  appeal  any  order  or  decision 
that  we  issue  under  this  part. 

PART  282— OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF  FOR 
MINERALS  OTHER  THAN  OIL,  GAS, 
AND  SULPHUR 

5.  The  authority  citation  for  part  282 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331  et  seq. 

§282.50    [Amended] 

6.  Section  282.50  is  revised  to  read  as 
follows: 

§282.50    Appeals. 

See  30  CFR  part  290  for  instructions 
on  how  to  appeal  any  order  or  decision 
that  we  issue  under  this  part. 

Dated:  January  11,  2000. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  00-1675  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  4310-MR-U 


POSTAL  SERVICE 
39  CFR  Pari  265 
Release  of  Information 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
Postal  Service  regulations  that  govern 
the  disclosure  of  information  contained 
in  PS  Form  1093,  Application  for  Post 
Office  Box  or  Caller  Service,  and  PS 
Form  1583,  Application  for  Delivery  of 
Mail  Through  Agent.  The  recorded 
business  name,  address,  and  telephone 
number  of  a  post  office  box  used  for 
doing  or  soliciting  business  with  the 
public  will  no  longer  be  provided  to  the 
general  public  upon  request.  Disclosiue 
to  the  public  of  information  contained 
in  Form  1583  will  continue  to  be 
prohibited.  In  addition,  information 
from  both  Forms  1093  and  1583  will  no 
longer  be  made  available  in  response  to 
an  oral  request  from  a  law  enforcement 
agency  engaged  in  a  criminal 
investigation.  Disclosure  of  information 
from  either  form  also  will  be  prohibited, 
except  pursuant  to  the  order  of  a  court 
of  competent  jurisdiction,  when  the 
individual  customer  has  presented  the 
Postal  Service  with  an  appropriate  coiul 
order  of  protection. 
EFFECTIVE  DATE:  February  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Maxwell,  (202)  268-5015, 


SUPPLEMENTARY  INFORMATtON:  This  final 
rule  adopts  the  change  to  the  regulation 
governing  disclosure  of  names  and 
addresses  of  post  office  boxholders  that 
was  published  as  a  proposed  rule  on 
August  26, 1999  (64  FR  46630).  This 
change  repeals  the  provision  that 
authorized  disclosure  to  the  general 
public,  upon  request,  of  the  name, 
address,  and  telephone  number  of  the 
holder  of  a  post  office  box  being  used 
for  the  purpose  of  doing  or  soliciting 
business  with  the  public.  The  purpose 
of  the  change  is  to  provide  a  greater 
degree  of  privacy  and  security  to  the 
growing  number  of  small-business 
owners  who  operate  out  of  the  home. 
The  background  for  this  rulemaking  was 
provided  in  the  August  26  notice  and 
will  not  be  repeated  here. 

After  qonsideration  of  the  comments 
made  on  the  August  26  proposal,  which 
are  discussed  below,  the  Postal  Service 
has  decided  to  adopt  as  part  of  this  final 
rule  two  additional  changes  to  the 
regulations  governing  disclosure  of 
information  about  post  office 
boxholders  and  the  customers  of 
commercial  mail  receiving  agencies 
(CMRAs).  In  response  to  concerns  for 
the  safety  of  battered  individuals  and 
their  children,  stalking  victims,  and 
other  persons  who  consider  themselves 
at  risk  of  harm  if  their  physical  location 
is  not  kept  private,  the  Postal  Service 
will  further  restrict  disclosure  of  the 
names  and  addresses  of  post  office 
boxholders  and  CMRA  customers  in  the 
following  ways. 

First,  tne  existing  provision  that 
authorizes  disclosure  in  response  to  oral 
requests  of  law  enforcement  agencies  for 
criminal  investigations,  when  made 
through  the  Inspection  Service,  is  made 
inapplicable  to  information  concerning 
post  office  boxholders  and  CMRA 
customers. 

Second,  when  the  individual 
boxholder  has  presented  to  the  Postal 
Service  a  protective  coiut  order, 
information  from  neither  Form  1093  nor 
Form  1583  will  be  made  available  imder 
the  existing  provision  that  authorizes 
disclosure  to  federal,  state,  or  local 
government  agencies  upon  written 
request.  In  such  a  case,  the  government 
agency  seeking  the  information  must 
furnish  to  the  Postal  Service  an  order  of 
a  coiul  of  competent  jurisdiction  that 
requires  disclosure  to  the  agency.  The 
Postal  Service  has  already  reserved  the 
right  to  withhold  information  about  a 
particular  individual's  address, 
including  a  boxholder 's  address,  for 
sufficient  reasons  of  personal  safety,  and 
has  provided  for  the  submission  of 
protective  court  orders  to  block  access 
of  the  general  public  in  such  situations. 
The  present  rule  change  respecting  post 


office  boxholders  and  CMRA  customers 
will  block  access  not  just  of  the  public 
but  also  of  government  agencies, 
including  law  enforcement  agencies, 
when  there  is  a  protective  order  on  file, 
unless  the  agency  obtains  a 
countervailing  court  order  that  requires 
the  Postal  Service  to  release  the 
information. 

As  revised  by  this  rule,  the 
regulations  that  govern  the  disclosure  of 
information  contained  in  Form  1093 
and  1583  may  be  summarized  as 
follows.  Information  provided  by  a  post 
office  boxholder  on  Form  1093  will  not 
generally  be  available  to  the  pubUc.  It 
will  be  disclosed  only  to  a  government 
agency  upon  written  certification  of 
official  need:  to  an  appropriate  person 
when  needed  for  the  service  of  process; 
and  in  compliance  with  a  subpoena, 
when  appropriate,  or  a  court  order. 
When  the  boxholder  is  an  individual,  as 
opposed  to  a  business  or  organization,  a 
subpoena  will  not  be  honored — a  court 
order  signed  by  a  judge  will  be  required. 
In  addition,  copies  of  the  1093  will  not 
be  disclosed  except  when  requested  by 
a  government  agency  upon  written 
certification  of  official  need  or  in 
compliance  with  a  subpoena  or  court 
order.  When  the  boxholder  has 
submitted  a  court  order  of  protection, 
the  Postal  Service  will  not  disclose  the 
boxholder's  name,  address,  or  telephone 
nimiber  pursuant  to  any  of  the  foregoing 
provisions,  nor  make  available  a  copy  of 
the  form,  unless  the  requester  has 
obtained  an  order  of  a  court  of 
competent  jurisdiction  that  requires  the 
disclosure  notwithstanding  the 
existence  of  the  boxholder's  protective 
order. 

Information  provided  by  a  CMRA 
customer  on  Form  1583  will  not  be 
available  to  the  public.  It  will  be 
disclosed  only  to  a  government  agency 
upon  written  certification  of  official 
need  or  pursuant  to  a  subpoena  (only  if 
the  CMRA  customer  is  not  an 
individual)  or  to  a  court  order.  When 
the  customer  has  submitted  a  court 
order  of  protection,  however,  the  Postal 
Service  will  not  disclose  the  customer's 
name  or  address  pursuant  to  these 
provisions,  unless  the  requester  obtains 
a  coiul  order  as  provided  in  the 
foregoing  paragraph. 

Analysis  of  Comments  Received 

A  total  of  318  written  comments  were 
received  in  response  to  the  August  26 
proposed  rule.  Nineteen  of  these  were 
from  state  agencies,  four  were  from 
members  of  Congress,  two  were  from 
public-interest  organizations,  and  the 
bulk  of  the  remainder  were  from  CMRA 
customers  and  operators.  Only  one 
commenter  objected  to  the  proposal  to 


3858  "ederal  Register / Vol.  65,  No.  16 /Tuesday,  January  25.  2000 /Rules  and  Regulations 


Twenty-four 
to  objections  tc 


repeal  the  prov  sion  that  authorizes 
disclosure  of  ii  formation  concerning  a 
post  office  boxkolder  who  uses  the  box 
to  do  or  solicit  pusiness  with  the  public. 
This  conunent  came  from  an  asset 
recovery  firm  tiat  routinely  relies  on  the 
provision  to  arrange  for  the  return  of 
assets  to  boxholders. 

Twenty-five  conunenters  stated  their 
unqualified  approval  of  the  proposal. 
Nineteen  other$  limited  their  comments 
to  approval  of  t  tie  existing  regulations  as 
they  authorize  iisclosure  to  government 
agencies.  Thes«  latter  comments  were 
provided  by  th(  i  Attorneys  General  for 
18  states  and  one  state  agency  for 
workforce  deve  lopment.  The  comments 
of  the  states'  Al  tomeys  General  stressed 
the  need  of  stal  b  law  enforcement 
agencies  (and  t  lose  state  agencies  that 
work  with  then  i)  for  the  information  in 
connection  wit  i  the  investigation  and 
prosecution  of  raud,  including 
consumer  and  charities  fraud.  They 
stated  that  it  is  "critical"  that  these 
investigatory  agencies  have  access  to  the 
1583s. 

comments  were  limited 
the  underlying  CMRA 
regulations  and  so  are  not  within  the 
scope  of  the  pr  !sent  rulemaking.  While 
most  of  the  ren  laining  80  percent  of  the 
conunenters  sti  ited  approval  of  the 
repeal  of  the  pi  ovision  allowing 
disclosure  of  ii  formation  about  post 
office  boxhold(  rs  doing  business  with 
the  public,  nor  e  discussed  that 
provision;  instead,  they  focused  their 
attention  on  ob  jectinns  to  various 
provisions  relaing  to  CMRA  customers. 
Overall,  these  latter  comments  revealed 
widespread  mi  sinformation  about  the 
existing  regula  ions  and  the  limited 
nature  of  the  ci  irrent  proposal.  Only  a 
few  of  those  praviding  negative 
comments  app  sared  to  understand  that 
no  new  disclos  ure  was  proposed  in  the 
August  26  noti  :e.  A  number  of 
comments  rev«  aled  a  fundamental 
misunderstanding  of  this  rulemaking  by 
complaining  tl  at  the  new  rule  would 
allow  the  relea  se  of  private  boxholder 
information  wken  the  box  is  being  used 
to  conduct  business  with  the  public. 
The  Postal  Service  withdrew  its 
proposal  to  make  such  a  provision 
applicable  to  C  MRA  customers  in  the 
August  26  noti:e,  and,  in  the  same 
notice,  proposed  to  eliminate  the 
existing  paralli  1  provision  respecting 
post  office  box  lolders. 

A  national  n  inprofit  organization 
interested  in  tl  e  prevention  of  domestic 
violence  objec  ed  to  the  release  of 
information  from  the  Form  1583  to 
government  agencies,  including  law 
enforcement  a;  encies,  without  a 
warrant.  The  c  "ganization  stated  that  it 
is  "imperative  '  that  no  one  obtain  the 


address  of  a  battered  women's  shelter 
without  a  warrant.  The  commenter 
expressed  concern  that  disclosure  to  law 
enforcement  would  increase  the 
possibility  of  unwitting  release  to  the 
public,  to  a  person  impersonating  a  law 
enforcement  officer,  or  to  a  law 
enforcement  officer  engaging  in 
misconduct.  Several  other  individual 
commenters  objected  to  release  of 
information  in  response  to  oral  law 
enforcement  requests  made  through  the 
Inspection  Service,  because  they 
thought  that  this  would  produce  no 
"paper  trail"  and  thus  encourage  abuse. 

The  national  organization  also 
objected  to  disclosvue  to  government 
agencies  in  general  as  an  expansion  of 
the  categories  of  persons  having  access 
to  the  information.  This  latter  comment 
suggests  a  misunderstanding  of  what  the 
current  regulation  permits.  Postal 
regulations  have  authorized  the 
disclosure  of  information  from  Form 
1583  to  government  agencies,  including 
law  enforcement,  in  appropriate 
circiunstances  for  as  long  as  the  Postal 
Service  has  used  the  form.  This  is  not 
something  newly  proposed  in  one  of  the 
recent  notices  of  proposed  rules.  While 
the  Postal  Service  is  unaware  of  any 
instance  in  which  disclosure  of  this 
information  to  a  government  agency  or 
law  enforcement  officer  has  resulted  in 
harm  to  a  boxholder  or  other  individual, 
it  is  nonetheless  sympathetic  to  the 
concern  expressed  in  these  conunents. 
Because  of  the  potential  for  abuse,  it  has 
decided  to  eliminate  the  longstanding 
rule  that  authorizes  disclosure  in 
response  to  oral  requests  of  law 
enforcement  agencies  when  conducting 
criminal  investigations.  The  Postal 
Service  is  not,  however,  persuaded  of 
the  necessity  to  require  government 
agencies  to  obtain  a  warrant  as  a 
precondition  to  access  in  all  cases.  This 
would  place  an  undue  burden  on  an 
agency's  performance  of  legitimate  law 
enforcement  or  other  governmental 
functions.  In  the  absence  of  any  history 
of  abuse  of  the  provision,  the  Postal 
Service  believes  that  the  requirement 
that  the  requester  certify  in  writing  on 
agency  letterhead  that  the  information  is 
required  for  the  performance  of  official 
duties  provides  a  reasonable  amount  of 
protection  against  unwarranted 
invasions  of  the  privacy  of  most 
boxholders.  For  those  boxholders  who 
are  in  particular  risk  of  danger  if 
located,  the  Postal  Service  believes  that 
it  is  not  an  luu-easonable  burden  for 
them  to  obtain  an  appropriate  protective 
order  to  be  placed  on  file  with  the  1093 
or  the  1583,  thus  requiring  the 
requesting  agency  to  first  obtain  a  court 
order. 


This  commenter  also  urged  the  need 
for  security  measures  to  govern  the 
maintenance  of  Forms  1583  at  the  local 
post  office  and  the  need  for  a  method  by 
which  a  victim  of  abuse  could  confirm 
with  local  postal  officials  whether  the 
information  had  been  released.  The 
Postal  Service  already  has  procedures  in 
place,  mandated  by  the  Privacy  Act  of 
1974,  that  address  these  last  two 
concerns. 

One  private  corporation  claiming  to 
comment  "on  behalf  of  the  several 
million  American  citizens  that  choose  to 
receive  their  mail  at  private  and  P.O. 
boxes"  stated  that  the  underlying  CMRA 
revisions  made  final  on  March  25,  1999, 
"are  in  fact  the  only  issue."  Those 
revisions  are  not  at  issue,  however,  in 
the  present  rulemaking.  Principal 
among  its  comments  regarding  the 
present  rule  is  an  objection  to  the 
"changes"  in  the  August  26  notice  that 
would  allow  release  of  information 
about  private  or  post  office  boxholders 
to  anyone  without  a  warrant,  subpoena, 
or  court  order.  These  "changes,"  the 
commenter  states,  are  in  conflict  with 
the  safeguards  of  the  Privacy  Act  and 
violate  the  Fourth  Amendment,  which 
protects  against  warrantless  searches 
and  seizures.  The  commenter's 
references  to  "changes,"  supposedly 
made  by  the  August  26  notice,  indicate 
a  basic  misunderstanding  of  the  Postal 
Service's  regulations  in  this  area.  The 
regulations  have  long  authorized 
disclosure  to  government  agencies  upon 
written  certification  and  to  law 
enforcement  when  oral  requests  are 
made  through  the  Inspection  Service. 
These  objections,  therefore,  are  to 
regulations  that  have  been  in  effect  for 
a  long  time,  and  not  to  any  recently 
proposed  changes.  The  Postal  Service, 
moreover,  is  not  persuaded  that  its 
regulations  are  in  conflict  with  the 
Privacy  Act  or  violate  the  Foiuth 
Amendment.  The  Postal  Service's 
routine  uses  provide  sufficient 
authorization  for  disclosure  of 
information  on  Form  1583  to 
government  agencies,  consistent  with 
the  requirements  of  the  Privacy  Act.  The 
safeguards  required  by  the  Act  have 
long  since  been  implemented  by  the 
Postal  Service  with  respect  to  the 
information  contained  in  the  1583. 
Further,  the  Postal  Service  is  not  aware 
that  any  court  has  extended  the 
protection  of  the  Fourth  Amendment  to 
an  individual's  name  or  address.  The 
commenter  also  states  that  the  Privacy 
Act  statement  on  Form  1583  is 
"defective"  because  it  does  not  inform 
the  customer  how  the  information  will 
be  used  or  released.  The  Postal  Service 
intends  to  amend  the  statement  to  bring 
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it  into  conformity  with  the  regulations 
as  revised  by  this  final  rule,  aiter  this 
rule  becomes  effective. 

Almost  all  of  the  remaining 
commenters,  primarily  CMRA 
customers,  echoed  nearly  verbatim  the 
objections  discussed  in  the  preceding 
paragraph.  A  nvunber  of  these 
commenters  also  took  the  opportunity  to 
voice  their  objections  to  the  imderlying 
CMRA  regulations,  which  will  not  be 
addressed  here. 

A  nonprofit  organization  that  is 
interested  in  rights  and  responsibilities 
in  the  "electronic  world"  objected  to  the 
creation  of  a  national  database  of 
information  from  Form  1583,  because 
the  existence  of  such  a  database  would 
be  a  "boon  to  identity  thieves."  Several 
other  individual  commenters  stated 
their  concern  that  the  Postal  Service 
will  use  Forms  1583  to  create  a  national 
database.  In  the  August  26  notice,  the 
Posted  Service  addressed  this  concern  by 
stating  that  the  forms  are  maintained 
locally  and  that  it  has  no  intention  of 
creating  a  national  database  with  the 
information  contained  in  them.  The 
nonprofit  organization  stated  that 
although  the  Postal  Service  may  not 
intend  to  create  such  a  database,  this 
will  necessarily  be  the  result  of  storage 
of  the  forms  in  a  Federal  Records  Center 
and  from  the  maintenance  of  the  forms 
at  each  CMRA  and  local  post  office.  The 
Postal  Service  disagrees  with  this 
analysis.  There  is  a  great  deal  of 
difference  in  terms  of  risk  to  personal 
privacy  between  a  collection  of  paper 
records  locally  maintained  in  secure 
conditions,  or  stored  in  boxes  in  a 
federal  records  depository,  and 
information  collected  and  maintained  in 
a  national  electronic  database.  The 
secure  storage  of  paper  records  simply 
does  not  pose  the  same  kind  of  risk  of 
improper  data  sharing  as  is  posed  by 
maintenance  in  an  electronic  database. 
Moreover,  the  maintenance  of  these 
paper  forms  over  many  years  has  not 
resulted  in  any  incidents  of  identity 
theft  so  far  as  the  Postal  Service  is 
aware.  This  commenter  also  complained 
that  the  proposal  ignores  the  Fair 
Information  Practices  of  the  Federal 
Trade  Commission.  These  guidelines, 
developed  specifically  in  connection 
with  the  FTC's  work  regarding  online 
privacy,  are  cdready  embedded  in  the 
procedures  required  by  the  Privacy  Act 
of  1974  and  so  are  addressed  elsewhere 
in  the  Postal  Service's  regulations  that 
implement  the  Act.  The  regulation  at 
hand  is  not  the  appropriate  place  for 
their  inclusion.  See  the  Postal  Service's 
Privacy  Act  regulations,  39  CFR  Part 
266,  and  the  system  notice  for  the 
system  of  records  titled  USPS  010.050, 
Collection  and  Delivery  Records — 


Delivery  of  Mail  Through  Agents,  last 
published  in  full  at  54  FR  43660 
(October  26,  1989),  with  amendments 
appearing  at  59  FR  22874  {May  3,  1994) 
and  64  FR  8878  (February  23,  1999). 
Finally,  this  commenter  claimed  that 
the  Postal  Service  is  violating  two 
provisions  of  the  Privacy  Act: 
subsection  {e)(l)  through  the  "over- 
collection  of  information,"  namely,  the 
ages  of  any  children  who  will  receive 
mail  at  the  CMRA  address,  and 
subsection  (e)(2)  by  "coercing"  the 
CMRA  to  collect  the  information  rather 
than  collecting  the  information  itself 
The  Postal  Service  sees  no  merit  in 
either  contention.  Subsection  {e)(l) 
limits  an  agency's  maintenance  of 
information  about  an  individual  to  that 
which  is  "relevant  and  necessary  to 
accomplish  a  [legally  required]  purpose 
of  the  agency."  The  provision 
permitting  the  boxholder  to  list  the 
names  and  addresses  of  his  or  her  minor 
children  is  an  exception  to  the  general 
requirement  that  all  individuals 
receiving  mail  through  a  private  box 
submit  a  Form  1583.  Ages  are  necessary 
to  determine  when  the  child  no  longer 
qualifies  for  this  exception.  Subsection 
(e)(2)  provides  for  collection  of 
information  "to  the  greatest  extent 
practicable  direcUy  from  the  subject 
individual."  Since  the  CMRA  customer 
is  asked  to  fill  out  the  Form  1583,  the 
Postal  Service  believes  that  it  is  in 
compliance  with  this  provision. 

Finally,  a  number  of  commenters 
stated  that  the  Postal  Service  has  no 
authority  to  collect  information  about 
CMRA  customers.  Others  stated  that  the 
Postal  Service  is  expressly  forbidden  to 
collect  the  information.  No  reference  to 
an  authority  for  either  proposition  was 
given,  and  the  Postal  Service  knows  of 
none.  The  Postal  Service  believes  it  has 
emiple  authority  to  require  agents  for  the 
receipt  of  mail  to  prove  the  bona  fides 
of  their  agency  agreements  with  postal 
customers.  This  cannot  be  done  without 
submitting  the  names  and  addresses  of 
the  principals  to  such  agreements. 

List  of  Subjects  in  39  CFR  Part  265 

Administrative  practice  and 
procedure,  Courts,  Freedom  of 
Information,  Government  employees. 
Release  of  information. 

For  the  reasons  set  forth  in  this 
document,  the  Postal  Service  is 
amending  39  CFR  Part  265  as  follows: 

PART  265— RELEASE  OF 
INFORMATION 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  5  U.S.C.  App.  3; 
39  U.S.C.  401,  403,  410,  1001,  2601. 


2.  Section  265.6(d)(3)  and  (d)(8)  are 
revised  to  read  as  follows: 

§  265.6    Availability  of  records. 

***** 

(d)*  *  * 

(3)  Post  office  boxholder  information. 
Information  from  PS  Form  1093, 
Application  for  Post  Office  Box  or  Caller 
Service,  will  be  provided  as  follows: 

(i)  Except  as  provided  in  paragraph 
(d)(3)(iii)  of  this  section,  information 
from  PS  Form  1093  will  be  provided 
only  in  those  circumstances  stated  at 
paragraphs  (d)(4)(i)  through  (d)(4)(iii)  of 
this  section. 

(ii)  Except  as  provided  in  paragraph 
(d)(3)(iii)  of  this  section,  copies  of  PS 
Form  1093  will  be  furnished  oidy  in 
those  circumstances  stated  at 
paragraphs  (d)(4)(i)  and  (d)(4)(iii)  of  this 
section. 

(iii)  When  the  boxholder  files  with  the 
postmaster  a  copy  of  a  protective  court 
order,  information  from  PS  Form  1093 
will  not  be  disclosed  except  puirsuant  to 
the  order  of  a  court  of  competent 
jurisdiction. 
***** 

(8)  Private  mailbox  information. 
Information  from  PS  Form  1583, 
Application  for  Delivery  of  Mail 
Through  Agent,  will  be  provided  as 
follows: 

(i)  Except  as  provided  in  paragraph 
(d)(8)(iii)  of  this  section,  information 
from  PS  Form  1583  will  be  provided 
only  in  those  circiunstances  stated  at 
paragraphs  (d)(4)(i)  and  (d)(4)(iii)  of  this 
section. 

(ii)  To  the  public  only  for  the  piupose 
of  identifying  a  particular  address  as  an 
address  of  an  agent  to  whcm  mail  is 
delivered  on  behalf  of  other  persons.  No 
other  information,  including,  but  not 
limited  to,  the  identities  of  persons  on 
whose  behalf  agents  receive  mail,  may 
be  disclosed  to  the  public  from  PS  Form 
1583. 

(iii)  Information  concerning  an 
individual  who  has  filed  a  protective 
coxul  order  with  the  postmaster  will  not 
be  disclosed  except  pursuant  to  the 
order  of  a  court  of  competent 
jurisdiction. 


Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  00-1668  Filed  1-24-00;  8:45  am] 
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ENVIRONMENiyVL  PROTECTION 
AGENCY 


40CFRPart1M 
[OPP-300963; 
RIN  2070-AB78 


FR  L-6485-2] 


BIfenthrin;  Pesi  icide  Tolerances  for 
Emergency  Exc  mptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  n^e. 


the  pesticide  on 
This  regulation 


SUMMARY:  This  i  egulation  establishes 
time-limited  tol  jrances  for  residues  of 
bifenthrin  (2-m(  thyl  [l.l'-biphenyll-3- 
yl)methyl-3-{2-(jhloro-3,3,3,-trifluoro-l- 
propenyl)-2,2- 
dimethylcyclop  -opanecarboxylate)  in  or 
on  grapes  and  p  3anut  nutmeats.  This 
action  is  in  response  to  EPA's  granting 
of  emergency  e?  emptions  under  section 
18  of  the  Federa  1  Insecticide,  Fungicide, 
and  Rodenticid(  i  Act  authorizing  use  of 
grapes  and  peanuts. 

1  establishes  maximum 
permissible  lev«  Is  for  residues  of 
i)ifenthrin  in  thi  (se  food  commodities. 
The  tolerances  will  expire  and  is 
revoked  on  Deomber  31,  2001. 
DATES:  This  regi  ilation  is  effective 
Ianuar>'  25,  200).  Objections  and 
requests  for  hearings,  identified  by 
docket  control  1  lumber  OPP-300963. 
must  be  receive  i  by  EPA  on  or  before 
March  27.  2000 

ADDRESSES:  Wr;  tten  objections  and 
hearing  request  i  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detamed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  your 
objections  and  kearing  requests  must 
identify  docket  control  number  OPP- 
300963  in  the  s  ibject  line  on  the  first 
page  of  your  res  ponse. 
FOR  FURTHER  INI  ORMATION  CONTACT:  By 
mail:  Andrea  Board,  Registration 
Division  (7505(;),  Office  of  Pesticide 
Programs,  Envii  onmental  Protection 
Agency,  Ariel  F  ios  Building.  1200 
Pennsylvania  i^  venue,  NW., 
Washington,  DC  20460;  telephone 
08-9356:  and  e-mail 

.i  mdrea@epa.gov. 
information: 


number:  (703) 
address:  beard 
SUPPLEMENTAR\ 


I.  General  Infoi  mation 

A.  Does  this  Ac  Uon  Apply  to  Me? 


ycu 


You  may  be 
this  action  if 
producer,  food 
pesticide  mani^act 
affected 
include,  but  ar(  > 


otentially  affected  by 

are  an  agricultural 
manufacturer,  or 
urer.  Potentially 
catego^es  and  entities  may 
not  limited  to: 


Cat- 
egories 

NAICS          Examples  of  poten- 
codes         tially  affected  entities 

Industry 

1 1 1  Crop  production 

112  Animal  production 
31 1               Food  manufacturing 
32532          Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
IndustriaJ  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

,  I.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300963.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 


n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  iu 
accordance  with  sections  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a,  is  establishing 
tolerances  for  residues  of  the  insecticide 
bifenthrin  (2-methyl  [l,l'-biphenyll-3- 
yl)methyl-3-(2-chloro-3.3,3,-trifluoro-2- 
chloro-3,3,3,-trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate) ,  in 
or  on  grapes  at  0.2  part  per  million 
(ppm),  and  in/on  peanut  nutmeats  at 
0.05  ppm.  These  tolerances  will  expire 
and  are  revoked  on  December  31,  2001. 
EPA  will  publish  a  document  in  the 
Federal  Register  to  remove  the  revoked 
tolerances  fi-om  the  Code  of  Federal 
Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  fi^om  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions. 

SecUon  408(b)(2)(A)(i)  of  die  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposiues  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiue.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  ..." 

Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 
FIFRA,  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  amended  by  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
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established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

ni.  Emergency  Exemptions  for 
Bifenthrin  on  Grapes  and  Peanuts  and 
FFDCA  Tolerances 

1.  Bifenthrin  on  grapes.  The 
Applicant  states  that  when  the  special 
local  needs  registration  for  carbofuran 
was  canceled  in  1997,  the  grape  growers 
were  left  without  adequate  control  for 
the  black  vine  weevil,  a  seriously 
damaging  pest  in  vineyards.  Black  vine 
weevil  populations  build  up  to 
damaging  levels  gradually,  tending  not 
to  be  pests  in  yoimger  vineyards.  Thus, 
this  pest  was  generally  not  present  at 
significant  levels  immediately  following 
loss  of  carbofuran;  however,  the 
applicant  states  that  this  year, 
populations  have  been  reaching 
damaging  levels.  The  applicant  stated 
that  none  of  the  available  alternatives 
provide  adequate  control  to  avoid 
significant  economic  losses  from  this 
pest  in  grapes. 

2.  Bifenthrin  on  peanuts.  The 
Applicant  states  that  although  spider 
mite  infestations  have  affected  peanut 
growers  for  some  years,  the  infestations 
have  exceeded  economically  significant 
levels  in  recent  years,  and  applications 
of  available  pesticides  did  not  prevent 
these  populations  from  rebounding 
quickly.  In  1999,  mite  populations 
established  earlier  than  normal,  and  the 
registered  miticides  were  ineffective  at 
providing  adequate  control,  particularly 
with  the  hot  d^  weather  conditions 
which  are  conducive  to  mite  outbreaks. 
Additionally,  it  is  believed  that  the  mild 
winter  contributed  to  a  high 
overwintering  siuvival  rate,  thus 
infestations  were  established  earlier. 
With  the  infestations  beginning  so  early, 
growers  had  to  make  multiple 
treatments  with  the  alternatives,  and 
were  on  the  verge  of  using  up  their  legal 
number  of  applications  of  these 
materials.  However,  spider  mite 
outbreaks  were  still  occurring  at 
significandy  damaging  levels,  and  the 
Applicant  stated  that  the  use  of 
bifenthrin  was  needed  to  avert 
significant  economic  losses  from 
occmring.  EPA  has  authorized  imder 
FIFRA  sectian  18  the  uses  of  bifenthrin 
on  grapes  for  control  of  black  vine 
weevil  in  Washington,  and  on  peanuts 
for  control  of  spider  mites  in  Oklahoma. 
After  having  reviewed  the  submissions, 
EPA  concins  that  emergency  conditions 
exist  for  these  States. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
bifenthrin  in  or  on  grapes  and  peanut 
nutmeats.  In  doing  so,  EPA  considered 


the  safety  standard  in  FFDCA  section 
408(b)(2),  and  EPA  decided  that  the 
necessary  tolerances  under  FFDCA 
section  408(1)(6)  would  be  consistent 
with  the  safety  standard  and  with 
FIFRA  section  18.  Consistent  with  the 
need  to  move  quickly  on  the  emergency 
exemptions  in  order  to  address  urgent 
non-routine  situations  and  to  ensure 
that  the  resulting  food  is  safe  and 
lawful,  EPA  is  issuing  these  tolerances 
without  notice  and  opportunity  for 
public  comment  as  provided  in  section 
408{1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  December  31, 
2001,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerances  remaining  in  or  on  grapes 
and  peanut  nutmeats  after  that  date  will 
not  be  imlawful,  provided  the  pesticide 
is  applied  in  a  maimer  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  levels  that  were  authorized  by 
these  tolerances  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  emy 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  imder  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  bifenthrin  meets  EPA's 
registration  requirements  for  use  on 
grapes  and  peanuts  or  whether 
permanent  tolerances  for  these  uses 
would  be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  bifenthrin  by  a  State  for 
special  local  needs  under  FlFkA  section 
24(c).  Nor  do  these  tolerances  serve  as 
the  basis  for  any  State  other  than 
Washington  or  Oklahoma  to  use  this 
pesticide  on  these  crops  imder  section 
18  of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemptions  for  bifenthrin,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  FOR  FURTHER 
INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 


Consistent  vfith  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  bifenthrin  and  to  make  a 
determination  on  aggregate  exposine, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  residues  of 
bifenthrin  (2-methyl  [l,l'-biphenyl)-3- 
yl)methyl-3-(2-chloro-3,3.3,-trifluoro-2- 
chloro-3,3,3,-trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate)  on 
grapes  at  0.2  ppm,  and  on  peanut 
nutmeats  at  0.05  ppm.  EPA's  assessment 
of  the  dietary  exposures  and  risks 
associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability'  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  bifenthrin  are 
discussed  in  Unit  II.A.  of  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances 
published  in  the  Federal  Register  on 
June  30,  1999  (64  FR  35051)  (FRL- 
6089-9). 

B.  Toxicological  Endpoint 

The  toxicological  endpoints  for 
bifenthrin  are  discussed  in  Unit  II. B.  of 
the  Final  Rule  on  Bifenthrin  Pesticide 
Tolerances  published  in  the  Federal 
Register  on  June  30,  1999. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.442)  for  the  residues  of 
bifenthrin  (2-methyl  (l,l'-biphenyl)-3- 
yl)methyl-3-(2-chloro-3,3,3,-trifluoro-2- 
chloro-3,3,3,-trifluoro-l-propenyl)-2.2- 
dimethy ley clopropanecarboxy late),  in  • 
or  on  a  variety  of  raw  agricultural 
conunodities.  Tolerances  are  established 
on  plant  commodities  ranging  from  0.05 
ppm  on  field  com  grain  to  10  ppm  on 
dried  hops.  Tolerances  are  also 
established  on  animal  commodities 
including  meat,  meat  byproducts,  and 
fat  of  cattle,  goats,  hogs,  horses,  poultry, 
sheep,  and  milk  and  eggs.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
bifenthrin  as  follows: 

The  acute  dietary  (food  only)  risk 
assessment  was  conducted  by  Novigen 
Science,  Inc.  In  this  acute  analysis, 
Monte  Carlo  analysis  (Tier  3)  was  used. 
For  those  foods  identified  by  EPA  as 
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single-serving  commodities.  Monte 
Carlo  simulatio  3  is  based  on  iterative 
sampling  from  ndividual  residue  values 
from  field  trial  lata  reflecting  maximum 
application  rates  and  minimum 
preharvest  inteivals.  For  those 
considered  to  b?  blended  or  processed, 
mean  field  trial  residues  were 
calculated,  subitituting  those  samples 
for  which  residues  were  reported  at  or 
below  the  limit  of  detection  (LOD)  with 
one-half  of  the  '.  ^OD.  It  was  assumed  that 
100%  of  the  crc  p  was  treated  for  the 
following  tolennces:  canola,  citrus, 
snap  beans,  peas,  lima  beans,  sweet 
com.  cuciubits,  eggplant,  and  Brassica 
vegetable.  One  lundred  percent  crop 
treated  was  alsc  i  assumed  for  these 
section  18  uses  for  grapes  and  peanuts. 
Secondary  resi(  lues  for  meat  and  milk 
were  derived  fr  Dm  the  total  dietary 
biuden  and  tisgue-to-feed  ratio,  using 
the  highest  ratit)  for  meat,  and  the 
average  ratio  for  milk. 

This  analysis)  evaluates  individual 
food  consumption  as  reported  by 
respondents  inkhe  USDA  Continuing 
Surveys  of  Foofl  Intake  by  Individuals 
(CSFII)  conducjed  in  1989  through 
1992.  The  modfl  accumulates  exposure 
to  the  chemical  for  each  conunodity  and 
expresses  risk  is  a  function  of  exposine 
to  residues  in  food.  This  is  a  highly 
refined  assessment  since  percent  of  crop 
treated  (PCT)  vyas  used  (except  as 
indicated  abovi)  and  anticipated 
residues  for  all  crops. 

In  conducting  this  Dietary  Exposure 
Evaluation  Mo^el  PEEM)  analysis  for 
chronic  food  ritk  assessment,  Novigen 
used  anticipatad  residue  values  which 
were  determini  d  from  field  trial  data 
conducted  at  n:  aximum  label  conditions 
of  maximum  application  rates  and 
minimum  prelmrvest  intervals.  Mean 
anticipated  residue  values  were 
calculated,  substituting  one-half  of  the 
LOD  for  those  ^amples  for  which 
residues  were  Reported  below  the  LOD. 
It  was  assiuned  that  100%  crop  treated 
for  all  crops  except  hops  at  43%, 
cottonseed-oil  and  cottonseed-meal  at 
4%.  Secondary  residues  for  meat  and 
milk  were  derived  from  the  total  dietary 
burden  and  tisi  lue-to-feed  ratio,  using 
the  average  rat  o  for  meat  and  milk.  The 
analysis  evalu£  tes  individual  food 
consumption  a  5  reported  by 
respondents  in  the  USDA  CSFII 
conducted  in  1989  through  1992. 

i.  Acute  exp(  >sure  and  risk.  Acute 
dietary  risk  ass  essments  are  performed 
for  a  food-use  |  lesticide  if  a  toxicological 
study  has  indii  ated  the  possibility  of  an 
effect  of  concei  n  occiuring  as  a  result  of 
a  1-day  or  sing)e  exposure.  The 
percentages  of  the  acute  PAD  (aPAD) 


utilized  at  the 


)9.9th  percentile  of 


exposure  are  6 )%  for  the  U.S 


population,  75%  for  infants  (<  1  year), 
and  99.7%  for  children  (1  -  6  years  old), 
the  most  highly  exposed  population 
subgroup.  An  acute  dietary  exposure 
(food  plus  water)  of  100%  or  less  of  the 
aPAD  is  needed  to  protect  the  safety  of 
all  population  subgroups. 

ii.  Chronic  exposure  and  risk.  Dietary 
exposure  (food  only)  for  the  most  highly 
exposed  population  subgroup  (children 
1  -  6  years  old),  will  utilize  8.2%  of  the 
chronic  PAD  (cPAD).  The  exposure  for 
the  U.S.  population  is  3%  of  the  cPAD. 
A  chronic  dietary  exposiu-e  (food  plus 
water)  of  100%  or  less  of  the  cPAD  is 
needed  to  protect  the  safety  or  all 
population  subgroups. 

Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E),  EPA  will  issue  a 
data  call-in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposiue  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consxunption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCT)  as  required  by  section 
408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  PCT  information  as 
follows.  It  was  assumed  that  100%  crop 
was  treated  for  all  crops  except  hops  at 
43%,  and  cottonseed-oil  and 
cottonseed-meal  at  4%. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 


With  respect  to  Condition  1,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
wei^ted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  im likely  to 
underestimate  exposiue  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimated.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensvires  that  EPA's 
exposing  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  siuveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
bifenthrin  may  be  applied  in  a 
particular  area. 

2.  Frew  drinking  water.  A  Drinking 
Water  Level  of  Comparison  (DWLOC)  is 
a  theoretical  upper  limit  on  a  pesticide's 
concentration  in  drinking  water  in  light 
of  total  aggregate  exposvire  to  a  pesticide 
in  food,  drinking  water,  and  through 
residential  uses.  A  DWLOC  will  vary 
depending  on  the  toxic  endpoint, 
drinking  water  consiunption,  and  body 
weights.  Different  populations  will  have 
different  DWLOCs.  The  Agency  uses 
DWLOCs  internally  in  the  risk 
assessment  process  as  a  surrogate 
measure  of  potential  exposure 
associated  with  pesticide  exposiu-e 
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through  drinking  water,  hi  the  absence 
of  monitoring  data  for  pesticides,  it  is 
used  as  a  point  of  comparison  against 
conservative  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOC  values  are  not  regulatory 
standards  for  drinking  water.  They  do 
have  an  indirect  regulatory  impact 
through  aggregate  exposure  and  risk 
assessments.  The  estimated  acute  and 
chronic  drinking  water  concentrations 
were  generated  with  the  EPA's  Pesticide 
Root  Zone  Model/Exposure  Analysis 
Modeling  Systems  (PRZM/EXAMS) 
model  using  the  highest  application  rate 
of  0.5  poimds/acre,  which  is  registered 
for  use  on  cotton. 

i.  Acute  exposure  and  risk.  For  the 
purposes  of  this  acute  risk  assessment, 
the  estimated  acute  maximum 
concentration  for  bifenthrin  in  surface 
and  ground  waters  is  0.10  ^g/L,  which 
was  used  for  comparison  to  the  back- 
calculated  DWLOCs  for  the  acute 
endpoint.  The  DWLOCs  for  various 
population  categories  are  140  ng/L  for 
the  U.S.  population,  180  |ig/L  for 
females  13  years  and  older,  and  0.3  ng/ 
L  for  children  1  -  6  years  old.  Acute 
exposiu-e  to  bifenthrin  in  drinking  water 
is  below  the  calculated  drinking  water 
levels  of  concern. 

ii.  Chronic  exposure  and  risk.  For  the 
purposes  of  the  chronic  risk  assessment, 
the  estimated  chronic  maximum 
concentration  for  bifenthrin  in  surface 
and  groimd  waters  is  0.032  Hg/L,  which 
was  used  for  comparison  to  the  back- 
calculated  hiunan  health  DWLOCs  from 
the  chronic  (non-cancer)  endpoint. 
These  DWLOCs  for  various  population 
categories  are  530  ng/L  for  the  U.S. 
population,  450  ^g/L  for  females  13 
years  and  older,  and  140  ng/L  for 
children  1  -  6  years  old.  Chronic 
exposing  to  bifenthrin  in  drinking  water 
is  below  the  calculated  drinking  water 
levels  of  concern. 

iii.Short-  and  intermediate-term 
exposure  and  risk  (water).  For  purposes 
of  short-  and  intermediate-term  risk 
assessment,  the  estimated  chronic 
maximum  concentration  for  bifenthrin 
in  siuface  and  ground  waters  is  0.032 
Hg/L,  which  was  used  for  comparison  to 
the  back-calculated  human  health 
DWLOCs  from  the  short-  and 
intermediate-term  endpoints.  The 
DWLOCs  for  various  population 
categories  are  320  fig/L  for  the  U.S. 
population,  270  ^g/L  for  females  13 
years  and  older,  and  77  \ig/L  for 
children  1  -  6  years  old.  Short-  and 
intermediate-term  exposine  to 
bifenthrin  in  drinking  water  is  below 
the  calculated  drinking  water  levels  of 
concern. 

3.  From  non-dietary  exposure. 
Bifenthrin  is  currently  registered  for  use 


on  the  following  residential  non-food 
sites:  outdoor  lawn  and  garden,  inside 
households,  and  termiticide  use.  These 
registered  uses  constitute  short-  and/or 
intermediate  and  chronic  exposure. 

i.  Chronic  exposure  and  risk. 
Although  the  registered  termiticide  use 
of  bifenthrin  constitutes  a  chronic 
exposure  scenario,  the  exposure  from 
this  termiticide  use  is  negligible 
considering  the  application  technique  of 
the  termiticide  use  (bimed 
undergroimd)  and  the  fact  that  the  vapor 
pressure  of  bifenthrin  is  extremely  low. 

ii.  Short-  and  intermediate-term 
exposure  and  risk.  This  risk  assessment 
is  based  on  post-application  to  treated 
lawns  (turf  use),  a  worst  case  scenario 
estimate  of  residential  exposure.  An 
assessment  of  applicator  exposing  was 
not  included  since  the  registered 
products  are  primarily  limited  to 
commercial  use  and,  therefore,  applied 
by  professional  lawn  care  operators. 
Inhalation,  dermal,  and  oral  non-dietary 
routes  of  exposing  were  evaluated  by 
this  short-  and  intermediate-term  risk 
assessment.  For  adults,  the  routes  of 
exposure  from  these  registered 
residential  uses  include  dermal  and 
inhalation,  and  for  infants  and  children, 
the  routes  of  exposure  include  dermal, 
inhalation,  and  oral  (nondietary).  The 
MOEs  for  residential  exposures  are 
1,600  for  adults,  610  for  children  (1  -  6 
years),  and  600  for  infants  (<<  1  year). 
These  MOEs  are  well  above  the 
acceptable  short-term  aggregate  MOE  of 
100. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
Bifenthrin  is  a  member  of  a  class  of 
chemicals  commonly  referred  to  as 
"Synthetic  Pyrethroids."  Other 
members  of  the  class  include  cyfluthrifi, 
cypermethrin,  lambda-cyhalothrin,  zeta- 
cypermethrin,  deltamethrin, 
esfenvalerate,  fenpropathrin,  tefluthrin, 
and  tralomethrin. 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bifenthrin  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cmnulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
conunon  mechanism  of  toxicity, 
bifenthrin  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 


tolerance  action,  therefore,  EPA  has  not 
assumed  that  bifenthrin  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cmnulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Aggregate  FUsks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk  (food  plus  water).  Using 
the  Monte  Carlo  analysis,  it  is  estimated 
that  the  acute  exposure  to  bifenthrin 
from  food  for  the  U.S.  population 
subgroup  will  utilize  60%  of  the  aPAD. 
Children  1  to  6  years  are  the  most  highly 
exposed  population  subgroup,  with 
99.7%  of  the  aPAD  utilized.  (See 
discussion  in  Unit  lI.E.)  An  acute 
dietary  exposure  (food  plus  water)  of 
100%  or  less  of  the  aPAD  is  needed  to 
protect  the  safety  of  all  population 
subgroiips.  Despite  the  potential  for 
exposure  to  bifenthrin  in  drinking 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of ' 
the  aPAD  for  adults,  infants  and 
children.  The  estimated  maximum 
concentration  of  bifenthrin  in  surface 
and  ground  water  for  acute  exposure  is 
below  all  DWLOCs. 

2.  Chronic  risk  (food  plus  water  plus 
residential).  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  bifenthrin  from  food  will  utilize  3% 
of  the  cPAD  for  the  U.S.  population.  The 
major  identifiable  subgroup  with  the 
highest  aggregate  exposure  is  children  1 
to  6  years,  with  8.2%  of  the  cPAD 
utilized.  [See  discussion  in  Unit  n.E.  in 
the  preamble  of  this  document).  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  cPAD  because  the 
cPAD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Despite  the 
potential  for  exposiu^  to  bifenthrin  in 
drinking  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  the  estimated  maximum 
concentration  of  bifenthrin  in  surface 
and  ground  water  for  chronic  exposure 
is  very  small  compared  to  the  DWLOCs. 
Although  the  registered  termiticide  use 
of  bifenthrin  constitutes  a  chronic 
exposure  scenario,  the  exposure  from 
this  termiticide  use  is  negligible 
considering  the  application  technique  of 
the  termiticide  use  (buried 
imderground)  and  the  fact  that  vapor 
pressiuB  of  bifenthrin  is  extremely  low. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
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exposure  takes  into  account  chronic 
dietary  food  an  i  water  (considered  to  be 
a  background  e|(posiu«  level)  plus 
indoor  and  outdoor  residential 
exposiuB. 

In  the  case  olbifenthrin.  the 
registered  residential  use  sites  include 
outdoor  lawn/mrdens,  inside 
households  and  tenniticide.  These  uses 
constitute  a  she  rt-  and  intermediate- 
term  exposure  iicenario.  The  short-  and 
intermediate-te  rm  aggregate  risk 
assessment  for  pifenthrin  includes 
inhalation,  dermal,  oral  non-dietary, 
chronic  food,  aid  water  exposure 
routes.  The  ace  sptable  MOEs  for  short- 
and  intermedia  te-term  exposiu^s  are  all 
at  100.  For  adu  ts,  the  routes  of 
exposure  from  :hese  registered, 
residential  uses  include  dermal  and 
inhalation,  and  for  infents  and  children, 
the  routes  of  exposure  include  dermal, 
inhalation,  ancforal  (non-dietary).  The 
MOEs  for  food  lexcluding  water)  and 
residential  exp  jsures  is  1,100  for  adults, 
420  for  childre  1 1  to  6  years,  and  500 
for  infants  <  1  ;  'ear.  These  MOEs  are  all 
above  the  acce]  (table  short-term 
aggregate  MOE  of  100. 

Since  residui !  values  in  drinking 
water  are  not  a  .mailable,  the  DWLOCs 
have  to  be  bad -calculated.  The  short- 
and  intermediate-term  DWLOCs  are  290 
Hg/L  for  adult  iiales,  250  ng/L  for  adult 
females,  71  jig^L  for  children  1  to  6 
years,  and  77  p  g/L  for  infants  (<  1  year 
old).  The  estim  ated  maximum 
concentration  iif  bifenthrin  in  surface 
and  ground  wa  ter  for  chronic  exposure 
0.032  ^g/L  is  V  jry  small  compared  to  the 
DWLOCs. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Bi  enthrin  has  been 
classified  as  a ;  p-oup  C  carcinogen,  using 
the  Reference  1  )ose  (RfD)  approach. 
Based  on  the  r  (commendation  that  the 
RfD  approach  1  )e  used,  a  quantitative 
(q*)  dietary  caiicer  risk  assessment  was 
not  performed  Dietary  risk  concerns 
due  to  long-ter  tn  consumption  of 
bifenthrin  are  i  idequately  addressed  by 
the  DEEM  chr(  nic  exposure  analysis 
using  the  cPAD.RfD.  For  the  U.S. 
population,  only  3%  of  the  cPAD  RfD  is 
occupied  by  cAronic  food  exposine.  As 
stated  previou  ily.  based  on  a 
comparison  of  the  calculated  DWLOCs 
and  the  estima  ted  exposure  to  bifenthrin 
in  drinking  ws  ter  (0.032  ng/L),  EPA 
does  not  expe<  t  the  aggregate  exposure 
to  exceed  100  jfo  of  the  cPAD  RfD  for 
adults. 


assessments. 


5. 
these  risk 
that  there  is  a 
no  harm  will 
exposiure  to  bi  enthrin 


Determination  of  safety.  Based  on 

nts,  EPA  concludes 

reasonable  certainty  that 
I  esult  from  aggregate 
residues. 


E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
bifenthrin,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposiu-e  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposine  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined 
interspecies  emd  intraspecies  variability) 
and  not  the  additional  tenfold  MOE/ 
uncertainty  factor  when  EPA  has  a 
complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  rabbit  developmental  study,  there 
were  no  developmental  effects  observed 
in  the  fetuses  exposed  to  bifenthrin.  The 
maternal  NOAEL  was  2.67  mg/kg/day 
based  on  head  and  forelimb  twitching  at 
the  LOAEL  of  4  mg/kg/day.  In  the  rat 
developmental  study,  the  maternal 
NOAEL  was  1  mg/kg/day,  based  on 
tremors  at  the  LOAEL  of  2  mg/kg/day. 
The  developmental  (pup)  NOAEL  was 
also  1  mg/kg/day,  based  upon  increased 
incidence  of  hydroureter  at  the  LOAEL 
2  mg/kg/day.  There  were  5  of  23  (22%) 
litters  affected  with  each  litter  having 
only  1  affected  pup  in  the  2  mg/kg/day 
group,  compared  with  zero  in  the 
control,  1  and  0.5  mg/kg/day  groups. 
According  to  recent  historical  data 
(1992-1994)  for  this  strain  of  rat. 
incidence  of  distended  ureter  averaged 


11%  with  a  maximiun  incidence  of 
90%. 

iii.  Reproductive  toxicity  study.  In  the 
rat  reproduction  study,  parental  toxicity 
occurred  as  decreased  bwt  at  5.0  mg/kg/ 
day  with  a  NOAEL  of  3.0  mg/kg/day. 
There  were  no  developmental  (pup)  or 
reproductive  effects  up  to  5.0  mg/kg/day 
(HDT). 

iv.  Prenatal  and  postnatal 
sensitivity —  a.Prenatal.  Since  there  was 
not  a  dose-related  finding  of  hydroureter 
in  the  rat  developmental  study  and  in 
the  presence  of  similar  incidences  in  the 
recent  historical  control  data,  the 
marginal  finding  of  hydroureter  in  rat 
fetuses  at  2  mg/kg/day  (in  the  presence 
of  maternal  toxicity)  is  not  considered  a 
significant  developmental  finding.  Nor 
does  it  provide  sufficient  evidence  of  a 
special  dietary  risk  (either  acute  or 
chronic)  for  infants  and  children  which 
would  require  an  additional  safety 
factor. 

b.  Postnatal.  Based  on  the  absence  of 
pup  toxicity  up  to  dose  levels  which 
produced  toxicity  in  the  parental 
animals,  there  is  no  evidence  of  special 
postnatal  sensitivity  to  infants  and 
children  in  the  rat  reproduction  study. 

V.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  bifenthrin  and 
exposiure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accoimts  for  potential  exposures.  Based 
on  the  completeness  of  the  toxicity  data 
and  prenatal  and  postnatal  toxicity  of 
bifenthrin,  no  additional  safety  factor  is 
needed  to  protect  infants  and  children. 

2.  Acute  risk  (food  plus  water.)  The 
percentages  of  the  aPAD  utilized  at  the 
99.9th  percentile  of  exposure  are  75% 
for  infants  (<  1  year)  and  99.7%  for 
children  (1  to  6  years),  the  most  highly 
exposed  population  subgroup.  An  acute 
dietary  exposure  (food  plus  water)  of 
100%  or  less  of  the  aPAD  is  needed  to 
protect  the  safety  of  all  population 
subgroups.  Despite  the  potential  for 
exposure  to  bifenthrin  in  drinking 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD  for  infents  and  children.  The 
estimated  maximum  concentration  of 
bifenthrin  in  surface  and  ground  water 
for  acute  exposine  is  below  the 
DWLOCs. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  bifenthrin  from  food  will  utilize  8.2% 
of  the  cPAD  for  children  (1-6  years 
old),  the  most  highly  exposed  subgroup 
for  infants  and  children.  EPA  generally 
has  no  concern  for  exposines  below 
100%  of  the  cPAD  because  the  cPAD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposiu'e  over  a 
lifetime  will  not  pose  appreciable  risks 
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to  human  health.  Despite  the  potential 
for  exposure  to  bifenthrin  in  drinking 
water  and  from  non-dietary,  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  ofthecPAD. 

4.  Short-  or  intermediate-term  risk. 
The  MOEs  for  food  (excluding  water) 
and  residential  exposures  is  430  for 
children  (1  to  6  years),  and  500  for 
infants  (<  1  year).  These  MOEs  are  well 
above  the  acceptable  short-term 
aggregate  MOE  of  100.  The  short-  and 
intermediate-term  DWLOCs  are  77  \ig/L 
for  children  (1  to  6  years),  and  77  \ig/ 

L  for  infants  (<  1  year).  The  estimated 
maximum  concentration  of  bifenthrin  in 
surface  and  ground  water  for  chronic 
exposm-e  {  0.032  Jig/L)  is  very  small 
compared  to  the  DWLOCs. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
bifenthrin  residues. 

V.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  metabolism  of  bifenthrin  in 
plants  and  animals  is  adequately    . 
imderstood.  Studies  conducted  to 
delineate  the  metabolism  of  radio- 
labeled bifenthrin  in  various  crops  and 
animals  show  similar  results.  The 
residue  of  concern  is  the  parent 
compound  only. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  determination  of  the 
regulated  bifenthrin  residue  in  plants 
and  animals.  Residues  of  bifenthrin  are 
recoverable  under  Protocols  D  and  E  of 
the  FDA  Multiresidue  Methods. 

C.  Magnitude  of  Residues 

Residues  of  bifenthrin  are  not 
expected  to  exceed  0.2  ppm  in/on 
grapes,  and  0.05  ppm  in/on  peanut 
nutmeats,  as  a  result  of  these  uses.  Since 
the  use  on  peanuts  prohibits  the  feeding 
of  peanut  hay  to  livestock,  the  existing 
tolerances  for  livestock  commodities  are 
considered  to  be  adequate. 

D.  International  Residue  Limits 

There  are  no  Codex  Maximum 
Residue  Levels  (MRLs)  for  these 
commodities. 

E.  Rotational  Crop  Restrictions 

Crops  with  established  U.S.  tolerances 
may  be  rotated  at  any  time.  Leafy 
vegetable  and  root  crops  may  be  rotated 
30  days  following  the  final  application. 
All  other  crops  may  be  rotated  7  months 
following  the  final  application. 


VI.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  bifenthrin  (2- 
methyl  ll,l'-biphenyl]-3-yl)methyl-3-{2- 
chloro-3,3,3,-trifluoro-2-chloro-3,3,3,- 
trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate)  in 
grapes  at  0.2  fpm,  and  in  peanut, 
nutmeats,  at  0.05  ppm. 

Vn.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procediu-al  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  imder  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300963  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  27,  2000. 

1. Filing  the  request.  Yoxir  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  peirt  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 


must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piupose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resoiures 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vn.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
mclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-300963,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
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your  request  v:  a  e-mail  to:  opp- 
docket@epa.go|v.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  elect  ronic  objections  and 
hearing  reques  Is  will  also  be  accepted 
on  disks  in  WcrdPerfect  6.1/8.0  file 
format  or  ASCI  I  file  format.  Do  not 
include  any  CI  il  in  your  electronic  copy. 
You  may  also  <  ubmit  an  electronic  copy 
of  your  requesi  at  many  Federal 
Depository  Lib  raries. 

B.  When  Will  t  "le  Agency  Grant  a 
Request  for  a  I  Jearing? 

A  request  foi  ■  a  hearing  will  be  granted 
if  the  Adminis  xator  determines  that  the 
material  subm  tted  shows  the  following: 
There  is  a  gem  line  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  (vidence  identified  by  the 
requestor  wou  d,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  aking  into  account 
uncontested  cl  aims  or  facts  to  the 
contrary;  and  i  esolution  of  the  factual 
issues(s)  in  th<  maimer  sought  by  the 
requestor  wou  d  be  adequate  to  justify 
the  action  reqi  ested  (40  CFR  178.32). 

Vm.  Regulato:  7  Assessment 
Requirements 

This  final  ru  le  establishes  time 
limited  tolerar  ces  under  FFDCA  section 
408.  The  Offic }  of  Management  and 

has  exempted  these  types 
review  under  Executive 
Order  12866,  ^titled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  19S  3).  This  final  rule  does 
not  contain  an  y  information  collections 
subject  to  OM  J  approval  under  the 
Paperwork  Rei  luction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  di  ty  or  contain  any 
unfunded  mandate  as  described  under 
Jnfunded  Mandates 


Budget  (OMB) 
of  actions  fron , 


Title  II  of  the 
Reform  Act  ofJl995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultajion  as  specified  by 
Executive  Ordbr  13084,  entitled 
Consultation  c  nd  Coordination  with 
Indian  Tribal  ^vernments  (63  FR 
27655,  May  1< ,  1998);  special 
consideration!  as  required  by  Executive 
Order  12898.  ( mtitled  Federal  Actions  to 
Address  Envii  onmental  Justice  in 
Minority  Popu  lations  and  Low-Income 
Populations  (J  9  FR  7629,  February  16, 
1994);  or  requ  re  OMB  review  or  any 
Agency  actior  imder  Executive  Order 
13045,  entitle^  1  Protection  of  Children 
from  Environi  lental  Health  Risks  and 
Safety  Risks  (I  i2  FR  19885,  April  23. 
1997).  This  ac  don  does  not  involve  any 
technical  stan  iards  that  would  require 
Agency  consi(  leration  of  voluntary 
consensus  sta  idards  pursuant  to  section 
12(d)  of  the  N  itional  Technology 


Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  imder  FFDCA 
section  408,  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rultf,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.]  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

K.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subfects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  7.  2000. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART18(HAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321  (q),  346(a)  and 
371. 

2.  Section  180.442  is  amended,  by 
adding  and  alphabetically  inserting  the 
following  entries  to  the  table  imder 
paragraph  (b)  to  read  as  follows: 

§  1 80.442    Bifenthrin ;  tolerances  for 
residues. 


(b) 


Commodity 

Parts  per 
million 

Expiratior)/ 

revocation 

date 

*                             * 

Grapes 

«                           * 

Peanuts,  nutmeats 

•              * 

•  • 

0.2 

•  « 

0.05 

•  • 

« 

12/31/01 

• 

12/31/01 

• 

[FR  Doc.  00-1667  Filed  1-24-00;  8:45  am) 

BILUNG  COOE  6560-50-F 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AE44 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for  the 
Plant  Plagiobothrys  hirtus  (Rough 
Popcornfiower) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  have  determined 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended,  for  the  plant  Plagiobothrys 
hirtus  (rough  popcornfiower).  This 
species  is  restricted  to  wet  swales  and 
meadows  in  Douglas  County,  Oregon, 
where  only  17  habitat  patches  exist  for 
this  species.  Most  popidations  are  small 
with  few  individuals.  The  total 
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estimated  number  of  plants  is  about 
7,000  individuals  within  a  combined 
area  of  about  18  hectares  (45  acres). 
Threats  to  this  species  include 
destruction  and/or  alteration  of  habitat 
by  development  and  hydrological 
changes  (e.g.,  wetland  fills,  draining, 
construction);  spring  and  summer 
grazing  by  domestic  cattle,  horses,  and 
sheep;  roadside  maintenance;  and 
competition  from  native  and  non-native 
plant  species.  This  rule  implements  the 
Federal  protection  afforded  by  the  Act 
for  this  plant. 

EFFECTIVE  DATE:  February  24,  2000. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  dining  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Oregon  State  Office,  2600  S.E. 
98th  Ave.,  Suite  100,  Portland,  Oregon 
97266. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Robinson,  Botanist,  at  the 
above  address,  or  by  telephone  at  503/ 
231-6179. 
SUPPLEMENTARY  INFORMATION: 

Background 

Plagiobothrys  hirtus  is  endemic  to 
seasonal  wetlands  in  the  interior  valley 
of  the  Umpqua  River  in  southwestern 
Oregon  (Ajnsberry  and  Meinke  1997b). 
P.  hirtus  was  first  collected  by  Thomas 
Howell  in  1887  and  described  the 
following  year  as  Allocarya  hirta 
(Greene  1888).  Subsequent  taxonomic 
classification  included  A.  scouleri  var. 
hirta,  P.  scouleri  var.  hirtus,  A.  calycosa, 
and  P.  hirtus  (Gamon  and  Kagan  1985). 
Johnston  recognized  two  varieties  of  the 
species,  P.  hirtus  var.  hirtus  and  P. 
hirtus  var.  coUaricarpus  (Gamon  and 
Kagan  1985).  Later,  Chambers  (1989) 
considered  the  material  included  in  the 
variety  coUaricarpus  to  be  a  variety  of 
P.  figuratus,  which  elevated  the  material 
assigned  to  P.  hirtus  var.  hirtus  to  the 
full  species  P.  hirtus. 

A  member  of  the  borage  family 
(Boraginaceae),  Plagiobothrys  hirtus  is 
an  annual  herb  on  drier  sites  or 
perennial  herb  on  wetter  sites 
(Amsberry  and  Meinke  1997a).  It 
reaches  30-70  centimeters  (cm)  (1-2  feet 
(ft))  in  height  and  has  a  fairly  stout  stem 
with  widely  spreading,  coarse,  firm 
hairs  on  the  upper  part.  The  leaves  of 
the  main  stem  are  opposite  (paired),  and 
the  inflorescence  (flower)  is  paired  and 
without  bracts  (small  leaf).  The 
individual  flowers  are  1-2  millimeters 
(mm)  (0.04-0.08  inches  (in))  wide  and 
white  in  color  (Gamon  and  Kagan  1985). 
It  grows  in  scattered  groups  and 
reproduces  largely  by  insect-aided 
cross-pollination  and  partially  by  self- 
pollination.  The  species  is  distinguished 


from  other  Plagiobothrys  species  by 
coarse,  sparse  hairs  on  the  stem  and 
branches  (Gamon  and  Kagan  1985). 

Plagiobothrys  hirtus  grows  in  open, 
seasonal  wetlands  in  poorly-drained 
clay  or  silty  clay  loam  soils  (Gamon  and 
Kagan  1985)  at  elevations  ranging  from 
30  to  270  meters  (m)  (98  to  886  ft) 
(Amsberry  and  Meinke  1997b).  The 
species  appears  to  be  closely  associated 
with  the  soil  type  Ruch-Medford- 
Takilma,  and  all  known  natiually- 
occurring  populations  occupy  this  soil 
type.  The  taxon  is  considered 
dependent  on  seasonal  flooding  and/or 
fire  to  maintain  open  habitat  and  to 
limit  competition  with  invasive  native 
and  non-native  plant  species,  such  as 
Himalayan  blackberry  (flufcus  discolor), 
Oregon  ash  [Fraxinus  latifolia),  teasel 
(Dipsacus  fuUonum),  and  pennyroyal 
(Mentha  pulegium)  (Gamon  and  Kagan 
1985,  Almasi  and  Borgias  1996).  P. 
hirtus  occms  in  open  microsites  within 
the  one-sided  sedge  (Carex 
unilateralis) — meadow  barley  [Hordeum 
brachyantherum)  community  type 
within  interior  valley  grasslands.  Other 
frequently  associated  species  include 
tufted  hairgrass  (Deschampsia 
cespitosa),  American  slough  grass 
[Beckmannia  syzigachne),  great  camas 
[Ckimassia  leichtlinii  var.  leichtlinii), 
water  foxtail  (Alopecurus  geniculatus), 
baltic  rush  (Juncus  balticus],  wild  mint 
(Mentha  arvensis),  Willamette 
downingia  (Downingia  yina),  and 
bentgrass  (Agrostis  alba)  (Gamon  and 
Kagan  1985). 

The  species  was  collected  only  four 
times  between  1887  and  1961,  all  at 
sites  within  Douglas  County,  Oregon 
(Gamon  and  Kagan  1985).  The  taxon 
was  considered  possibly  extinct 
(Meinke  1982)  imtil  it  was  rediscovered 
in  1983  as  a  result  of  intensive  field 
surveys  (Jimmy  Kagan,  Oregon  Natural 
Heritage  Program,  pers.  comm.  1997). 
The  location  of  the  first  specimen, 
collected  by  Thomas  Howell,  was  given 
only  as  the  Umpqua  Valley  (Greene 
1888).  The  sites  of  collections  from  1932 
and  1939  were  from  16  kilometers  (km) 
(10  miles  (mi))  east  of  Sutherlin  and  3 
km  (2  mi)  north  of  Yoncalia, 
respectively  (Siddall  and  Chambers 
1978).  Both  of  these  sites  were  surveyed 
in  1983,  but  no  plants  were  found 
(Gamon  and  Kagan  1985).  At  the  time, 
the  sites  were  heavily  grazed  by  sheep, 
which  led  the  botanists  to  speculate  that 
grazing  was  the  probable  cause  of 
extirpation  of  the  species  (Gamon  and 
Kagan  1985).  In  1961,  a  collection  was 
made  adjacent  to  Interstate  5  south  of 
Yoncalia,  a  site  which  remains  in 
existence  today  (J.  Kagan,  pers.  comm. 
1997). 


Despite  the  few  pre-1961  collections, 
Plagiobothrys  hirtus  was  probably 
widespread  historically  on  the 
floodplains  of  the  interior  valleys  of  the 
Umpqua  River.  Because  P.  hirtus  occins 
in  low-lying  areas,  seeds  were  likely 
dispersed  by  flood  waters,  resulting  in 
a  patchy,  clumped  distribution  on  the 
floodplains  (Gamon  and  Kagan  1985). 
Natinal  processes  such  as  flooding  and 
fire  maintained  open,  wetland  habitat 
(Gamon  and  Kagan  1985).  Draining  of 
wetlands  for  vuban  and  agricultiu^l  uses 
and  road  and  reservoir  construction, 
however,  has  altered  the  original 
hydrology  of  the  valley  to  such  an 
extent  that  the  total  area  of  suitable 
habitat  for  P.  hirtus  has  been 
significantly  reduced.  Gamon  and  Kagan 
(1985)  indicate  that  fire  suppression 
allows  the  invasion  of  woody  and 
herbaceous  species  into  formerly  open 
wetland  habitats. 

Plagiobothrys  hirtus  is  now  limited  to 
1 7  isolated  patches  of  habitat  in  the 
vicinity  of  Sutherlin  and  Yoncalia, 
Oregon  (Oregon  Natinal  Heritage 
Program  1996).  These  disjunct  habitat 
patches  range  in  size  from  0.04  to  6.9 
hectares  (ha)  (0.1  to  17  acres  (ac))  with 
population  sizes  for  an  individual  patch 
ranging  from  1  to  3,000  plants.  The  17 
habitat  patches  are  estimated  to  have  a 
total  of  about  7,000  plants  and  a 
combined  area  of  less  than  18  ha  (45  ac). 
Of  the  17  habitat  patches,  1  site  is  7  ha 
(17  ac),  3  sites  are  between  2  and  4  ha 
(5  and  10  ac),  4  are  between  0.4  and  2 
ha  (1  and  5  ac),  and  9  are  less  than  0.4 
ha  (1  ac)  in  size.  The  size  of  the  habitat 
patch  had  no  correlation  with  the 
number  of  plants  occupying  the  patch. 
For  expmple,  3,000  plants  occupied  a  4 
ha  (1  ac)  habitat  patch  and  the  7  ha  (17 
ac)  habitat  patch  had  only  50  scattered 
plants. 

All  existing  populations  are  at  risk  of 
extirpation  due  to  a  variety  of  threats 
(Almasi  and  Borgias  1996;  J.  Kagan, 
pers.  comm.  1997;  Robert  Meinke. 
Oregon  State  University,  pers.  comm. 
1997).  In  addition  to  the  ongoing  threat 
of  direct  loss  of  habitat  from  conversion 
to  urban  and  agricultinal  uses, 
hydrological  alterations,  and  fire 
suppression,  other  threats  to  the  species 
include  spring  and  siunmer  livestock 
grazing,  roadside  mowing,  spraying, 
competition  with  non-native  vegetation, 
and  landscaping  (Gamon  and  Kagan 
1985;  J.  Kagan,  pers.  comm.  1995). 

Fifteen  of  the  1 7  occupied  habitat 
patches  occur  on  private  or  commercial 
land.  Three  of  these  parcels  are  owned 
and  managed  by  The  Natiue 
Conservancy.  The  other  1 2  habitat 
patches  have  no  protective  management 
for  the  species  and  are  at  risk  of 
extirpation  from  development,  . 
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incompatible  g  -azing  and  fanning 
practices,  and  i  ecreational  activities  (J. 
Kagan,  pers.  comm.  1997;  R.  Meinke, 
pars.  comm.  1?97),  The  two  remaining 
known  sites  oc  :ur  on  public  land 
owned  by  the  ( )regon  Department  of 
Transportation  (ODOT),  with  a  portion 
of  one  site  part  ally  occurring  on  private 
land  as  well. 

Previous  Fedei  al  Action 

Federal  actic  d  on  Plagiobothrys  hirtus 
began  as  a  resu  t  of  section  12  of  the 
Act,  which  diri  cted  the  Secretary  of  the 
Smithsonian  Ix  stitution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  iThis  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  On  July    ,  1975,  we  published  a 
notice  in  the  Fi  ederal  Register  (40  FR 
27823)  of  our  a  cceptance  of  the  report 
as  a  petition  w  thin  the  context  of 
section  4(c)(2)  now  section  4(b)(3)  of 
the  Act)  and  o\  r  intention  to  review  the 
status  of  the  pi  mt  species  named  in  the 
report.  As  a  result  of  this  review,  we 
published  a  pr  jposed  rule  in  the 
Federal  Regist  !r  on  Jime  16,  1976  (41 
FR  24523),  to  (  etermine  approximately 
1.700  vascular  plant  species  to  be 
endangered  pu  rsuant  to  section  4  of  the 
Act.  This  list. '  vhich  included  P.  hirtus, 
was  assemblec  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Ii  istitution  and  us  in 
response  to  House  Document  No.  94-51 
and  the  July  1,  1975,  Federal  Register 
publication.  In  1978,  amendments  to  the 
Act  required  tlat  all  proposals  over  2 
years  old  be  withdrawn.  A  1-year  grace 
period  was  givjen  to  proposals  already 
over  2  years  old.  On  December  10,  1979, 
we  published  i  notice  in  the  Federal 
Register  (44  Fl  I  70796)  of  the 
wididrawal  of  that  portion  of  the  Jime 
16,  1976,  proposal  that  had  not  been 
made  final,  al(  ng  with  four  other 
proposals  that  had  expired. 

We  published  an  updated  notice  of 
review  for  plaj  its  on  December  15,  1980 
(50  FR  82480)  including  Plagiobothrys 
hirtus  as  a  catdgor^'  1  candidate  species. 
At  that  time,  c  ategory  1  candidates  (now 
referred  to  as  candidates)  were  those  for 
which  we^belijved  we  had  substantial 
information  tc  support  a  proposal  to  list 
the  species  as  threatened  or  endangered. 
We  changed  t]  e  status  of  P.  hirtus  to 
category  2  in  t  le  November  28, 1983, 
supplement  tc  the  notice  (45  FR  53657), 
and  this  speci  5S  remained  a  category  2 
in  the  Septem  )er  27,  1985,  notice  of 
review  (50  FR  39527).  Category  2 
candidates  we  re  those  species  for  which 
we  have  enou  ^h  information  suggesting 
that  listing  is  )ossibly  appropriate,  but 
conclusive  da  a  on  vulnerability  and 


threat  were  not  available  to  support  a 
proposed  rule.  In  the  February  21, 1990, 
notice  of  review  (55  FR  6185),  we 
designated  P.  hirtus  as  a  candidate.  On 
February  28,  1996,  we  published  a 
notice  of  review  in  the  Federal  Register 
(61  FR  7596)  that  discontinued  the 
designation  of  category  2  species  as 
candidates.  In  that  notice  of  review,  we 
retained  P.  hirtus  as  a  candidate  species. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
pending  petitions  within  12  months  of 
their  receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  provision 
applied  to  Plagiobothrys  hirtus  because 
of  the  acceptance  of  the  1975 
Smithsonian  Report  as  a  petition.  On 
October  13,  1983,  we  found  that  the 
petitioned  listing  of  this  species  was 
warranted  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act; 
notice  of  this  finding  was  published  on 
January  20,  1984  (49  FR  2485).  Such  a 
finding  requires  the  petition  to  be 
reevaluated  annually  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  annually  in 
October  of  1984  through  1996.  On 
November  20. 1997.  we  published  a 
proposed  rule  (62  FR  61953)  for  this 
species,  and  on  January  22.  1998,  we 
announced  a  notice  of  public  hearing 
and  extension  of  the  comment  period 
(63  FR  3301).  Publication  of  this  rule 
constitutes  the  final  determination  for 
the  petitioned  action. 

The  processing  of  this  final  rule 
conforms  with  our  Listing  Priority 
Guidance  published  in  the  Federal 
Register  on  October  22,  1999  (64  FR 
57114).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings. 
Highest  priority  is  processing 
emergency  listing  rules  for  any  species 
determined  to  face  a  significant  and 
imminent  risk  to  its  well-being  (Priority 
1).  Second  priority  (Priority  2)  is 
processing  final  determinations  on 
proposed  additions  to  the  lists  of 
endangered  and  threatened  wildlife  and 
plants.  Third  priority  is  processing  new 
proposals  to  add  species  to  the  lists.  The 
processing  of  administrative  petition 
findings  (petitions  filed  under  section  4 
of  the  Act)  is  the  fourth  priority.  The 
processing  of  criticed  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  under  the  Listing  Priority 
Guidance.  This  final  rule  is  a  Priority  2 
action  and  is  being  completed  in 


accordance  with  the  ciurent  Listing 
Priority  Guidance. 

Summary  of  Comments  and 
Recommendations 

In  the  November  20, 1997,  proposed 
rule  (62  FR  61953)  and  associated 
notifications,  we  requested  interested 
parties  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  listing  decision. 
We  sent  announcements  of  the  proposed 
rule  and  notice  of  a  public  hearing  to 
appropriate  State  and  Federal  agencies, 
county  governments,  city  governments, 
scientific  organizations,  private  land 
owners,  industrial  land  owners  and 
other  interested  parties  and  requested 
comments.  We  also  published 
announcements  of  the  proposed  rule  in 
the  Oregonian  on  December  8,  1997, 
and  the  Roseburg  News-Review  on 
December  8.  1997.  We  held  a  public 
hearing  on  February  10.  1998,  in 
Roseburg,  Oregon,  and  extended  the 
public  comment  period  to  February  23, 
1998  (63  FR  3301). 

We  received  six  written  comments 
during  the  comment  period  following 
the  publication  of  the  proposed  rule. 
One  individual  who  submitted  a  set  of 
written  comments  also  testified  at  the 
public  hearing.  Three  commenters 
opposed  and  three  favored  the  listing  of 
Plagiobothrys  hirtus  as  endangered. 
Several  commenters  provided 
information  on  the  status  of  and  threats 
to  various  populations  of  P.  hirtus  that 
updated  the  information  presented  in 
the  proposed  rule.  We  considered  all 
conunents  and  incorporated  the 
information  provided  into  the 
Background  and  Summary  of  Factors 
sections  of  this  final  rule.  Conunents  of 
a  similar  natvue  or  point  regarding  the 
proposed  rule  have  been  grouped  into 
issues  and  are  discussed  below. 

Issue  1 :  One  commenter  stated  the 
Federal  regulation  of  the  rough 
popcornflower  under  the  Act  fails  to 
meet  the  constitutional  test  of 
substantial  impact  upon  interstate 
commerce,  and  thus  the  nde  should  be 
withdrawn. 

Our  Response:  The  Federal 
government  has  the  authority  under  the 
commerce  clause  of  the  U.S. 
Constitution  to  protect  this  species,  for 
the  reasons  given  in  Judge  Wald's 
opinion  and  Judge  Henderson's 
concurring  opinion  in  National 
Association  of  Home  Builders  v.  Babbitt, 
130  F.3d  1041  (D.C.  Cir.  1997).  cert, 
denied,  1185  S.  Ct.  2340  (1998).  That 
case  involved  a  challenge  to  application 
of  the  Act's  prohibitions  to  protect  the 
listed  Delhi  Sands  flower-loving  fly 
(Rhaphiomidas  terminatus 
abdominalis).  As  with  Plagiobothrys 
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hirtus,  the  Delhi  Sands  flower-loving  fly 
is  endemic  to  only  one  State.  Judge 
Wald  held  that  application  of  the  Act's 
prohibition  against  taking  of  endangered 
species,  to  this  fly  was  a  proper  exercise 
of  Commerce  Clause  power  to  regulate — 
(1)  use  of  channels  of  interstate 
commerce;  and  (2)  activities 
substantially  affecting  interstate 
commerce,  because  it  prevented 
destructive  interstate  competition  and 
loss  of  biodiversity.  Judge  Henderson 
upheld  protection  of  the  fly  because 
doing  so  prevents  harm  to  the  ecosystem 
upon  which  interstate  commerce 
depends  and  regulates  commercial 
development  that  is  part  of  interstate 
commerce. 

Moreover,  a  substantial  amount  of 
interstate  commerce  arises  from  the 
efforts  of  conservation  organizations  to 
protect  rare  species.  The  Nature 
Conservancy,  a  national  organization 
that  engages  in  substantial  interstate 
commerce  through  fund-raising  and  sale 
of  its  publications,  has  sought  to  protect 
Plagiobothrys  hirtus  through  voluntary 
agreements  and  land  acquisitions. 

Issue  2:  A  second  commenter  opposed 
listing  Plagiobothrys  hirtus  until  a 
thorough  scientific  search  has  been 
conducted  for  additional  populations  in 
an  area  east  of  Sutherlin  called  the 
Nonpareil  area. 

Our  Response:  We  have  used 
previously  published  soil  maps  for  the 
State  of  Oregon  (United  States 
Department  of  Agriculture  1991)  as  a 
tool  to  assess  the  likelihood  of  locating 
additional  populations  of  Plagiobothrys 
hirtus  in  the  Nonpareil  area.  Although 
there  is  a  possibility  that  additional 
populations  of  P.  hirtus  occur  in  the 
vicinity  based  on  soil  types,  land  use 
patterns  in  the  Nonpareil  area  are 
similar  to  those  foiuid  south  of 
Sutherlin.  Thus,  if  additional  occupied 
habitat  is  found  in  the  Nonpareil  area, 
it  probably  would  be  facing  similar 
threats  and  would  not  reduce  the  need 
for  listing  P.  hirtus.  The  Act  requires  us 
to  list  species  based  upon  the  threats 
facing  the  species  and  not  on  the 
number  of  plants  or  populations,  as  in 
this  case. 

Issue  3:  The  same  commenter 
suggested  captive  propagation 
techniques  should  be  developed  and 
used  to  prevent  the  endangerment  of 
Plagiobothrys  hirtus. 

Our  Response:  We  concur  that  captive 
propagation  may  be  an  important 
technique  used  to  recover  Plagiobothrys 
hirtus.  In  fact,  biologists  have  initiated 
monitoring,  life  history  studies,  and 
transplantation  experiments  using  field- 
collected  seed  within  some  habitat 
patches.  However,  the  Act  requires  us  to 
conserve  the  ecosystems  upon  which 


endangered  and  threatened  species 
depend  and  although  these  techniques 
are  tools  used  by  us  and  our  cooperators 
to  help  reduce  the  threats  to  the  species, 
these  tools  will  not  remove  or  reduce 
the  threats  to  the  level  that  the  species 
will  not  require  the  protections  of  the 
Act. 

Issue  4:  The  same  commenter 
recommended  additional  public 
outreach  and  education,  assuming  the 
public  will  then  come  forward  with 
information  and  locations  of 
populations  of  Plagiobothrys  hirtus 
presently  unknown  to  us. 

Our  Response:  In  the  proposed  rule  to 
designate  Plagiobothrys  hirtus  as  an 
endangered  species  published  on 
November  20,  1997  (62  FR  61953),  we 
requested  public  comments  on  "(2)  The 
location  of  any  additional  occurrences 
of  this  species  .  .  .".  The  comment 
period  was  extended  on  January  22, 
1998  (63  FR  3301).  We  also  continually 
seek  information  from  the  public  on 
possible  new  locations  of  rare  and 
endangered  species.  We  have  developed 
a  public  outreach  plan  to  inform  the 
public  of  this  listing  concurrent  with  the 
publication  of  this  rule. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  solicited  the  expert  opinions 
of  appropriate  and  independent 
specialists  regarding  pertinent  scientific 
or  commercial  data  relating  to  the 
biological  and  ecological  information  for 
Plagiobothrys  hirtus.  Two  individuals 
responded  to  our  request  and  supported 
the  listing  based  upon  the  scientific 
data.  We  incorporated  the  comments  as 
appropriate  in  this  final  rule. 

Summary  of  Factors  Aflecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  we  determine  that 
Plagiobothrys  hirtus  should  be  classified 
as  an  endangered  species.  We  followed 
procedures  found  at  section  4(a)(1)  of 
the  Act  and  the  regulations  (50  CFR  part 
424)  implementing  the  listing 
provisions  of  the  Act.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Plagiobothrys  hirtus 
Greene  (rough  popcomflower)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  habitat  or  range. 
Plagiobothrys  hirtus  has  been,  and 
continues  to  be,  threatened  by 
destruction  and  modification  of  its 


wetland  habitat  (R.  Meinke,  pers.  comm. 
1997).  Although  the  species  is  believed 
to  have  been  more  abundant  in  the  past 
throughout  the  interior  valleys  of  the 
Umpqua  River,  it  is  now  limited  to  17 
small,  isolated  habitat  patches.  Direct 
loss  of  habitat  from  hydrological 
alterations,  wetland  filling,  livestock 
grazing,  or  conversion  to  other  uses  pose 
a  threat  to  all  17  occupied  habitat 
patches. 

Five  habitat  patches  were  recenUy 
known  to  occur  on  private  land  within 
the  inban  boundary  of  the  town  of 
Sutherlin,  but  only  two  populations 
continue  to  exist,  and  they  make  up 
about  4.5  percent  of  the  remaining 
occupied  habitat.  Since  1997,  34  percent 
of  P.  hirtus  urban  populations  have  been 
lost  to  development.  Plant  populations 
in  both  remaining  sites  have  continued 
to  decline  in  recent  years  (J.  Kagan,  pers. 
comm.  1995,  1997;  Amsberry  and 
Meinke  1997b). 

Two  sites  were,  at  one  time,  a  single 
large  habitat  patch  of  about  5  ha  (13  ac) 
vrith  about  300  to  500  plants  growing  in 
openings  when  discovered  in  1§83  (J. 
Kagan,  pers.  obs.  1983).  By  1985,  this 
site  had  fill  dirt  dumped  in  the 
wetlands,  and  a  series  of  drainage 
ditches  installed  (John  Gamon, 
Washington  Natural  Heritage  Program 
and  J.  Kagan,  pers.  obs.  1985).  As  a 
result,  the  population  was  divided  into 
two,  with  the  second  population 
occurring  a  few  hundred  feet  from  the 
first  population,  just  south  of  a  trailer 
park  in  a  commercially  viable  vacant 
lot.  In  1997,  biologists  estimated  the 
total  amoimt  of  habitat  occupied  by  the 
2  populations  as  1  ha  (2.5  ac). 
Additionally,  in  1997  biologists 
observed  survey  markers  at  the  sites, 
and  both  sites  are  frequently  mown.  A 
local  resident  indicated  that  the 
property  was  for  sale  and  that 
imspecified  development  plans  were 
being  formulated  (Kelly  Amsberry, 
Oregon  State  University  and  R.  Meinke, 
pers.  obs.  1997).  In  1998,  one 
population  was  eliminated  by  grading 
and  dumping  with  fill.  The  other 
population  continues  to  exist,  though 
only  a  few  plants  are  left  (K.  Amsberry, 
pers.  comm.  1998).  It  is  likely  that  the 
drainage  ditches  are  contributing  to  the 
loss  of  habitat  by  changing  the 
hydrology  of  the  sites. 

The  other  existing  urban  population 
was  found  in  1983  with  60  to  100 
plants.  This  undeveloped  site  is  located 
adjacent  to  two  highways  in  an  area  that 
is  considered  to  be  very  valuable  for 
commercial  development.  The 
population  was  estimated  to  have  about 
40  to  50  plants  in  1997  (K.  Amsberry 
and  R.  Meinke,  pers.  obs.  1997).  The 
current  owner  plans  to  develop  the  site 
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eventually  into  a  mall  (Danny  Lang, 
landowner,  pert.  comm.  1997). 

A  fourth  population  located  in  1986 
in  a  horse  pasture  with  30  to  40 
Plagiobothrys  hirtus  plants  no  longer 
exists  (J.  Kaganl  pers.  obs.  1986).  A  visit 
in  1997  found  that  the  site  was  now  a 
housing  develo  pment  with  a  single  P. 
hirtus  plant  res  ding  in  a  vacant  lot  that 
was  for  sale  (K.  Amsberry,  pers.  obs. 
1997).  This  lasl  remaining  plant  was  lost 
when  develope  rs  constructed  a  new 
house  in  late  V.  97  or  early  1998  (K. 
Amsberry,  pers,  comm.  1998). 

A  fifth  luban  population  was  also 
known  to  exist  until  recently.  In  1983, 
J.  Gamon  and  J,  Kagan  discovered  the 
site  which  consisted  of  100  to  500 
plants  in  1985.  The  presence  of  sewer 
and  storm  drains  above  groimd  level  at 
that  time  suggested  there  were  plans  to 
fill  the  site  by  about  1.5  m  (3  ft). 
Construction  w  orkers  plowed  or  graded 
the  site  and,  by  1997,  only  one  plant 
remained  (K.  Aimsberry  and  R.  Meinke, 
pers.  obs.  1997  .  In  1998.  the  remaining 
plant  was  lost  (  ue  to  development  (K. 
Amsberry,  pers.  comm.  1998). 

Ten  occupied  habitat  patches  are 
known  from  private  land  just  south  of 
the  town  of  Sui  herlin  to  just  north  of 
Wilbur.  Three  of  these  10  populations 
(or  56  percent  ( if  the  remaining 
occupied  habit  it)  of  Plagiobothrys  hirtus 
occur  on  TNC  lands,  and  have  exhibited 
wide  variationi  i  in  numbers  of  plants 
over  the  recent  past.  The  population  en 
TNC  land  at  Pdpcom  Swale 
demonstrated  a  particularly  volatile 
pattern  of  charige  in  abimdance.  TNC 
did  their  first  dount  in  1995  and 
estimated  mor#  than  16,000  individuals. 
However,  in  1996,  the  population 
pliunmeted  to  only  394  plants,  a  drop 
attributed  to  a4  extensive  period  of 
standing  water!  on  the  preserve  that  year 
due  to  a  wet  soring  (Almasi  and  Borgias 
1996).  In  199  77  TNC  estimated  a 
population  size  of  3,630  individuals. 
These  large  fluctuations  are  not 
unexpected  foB  a  species  with  a 
primarily  annv  al  life  cycle.  The 
dramatic  flucti  lation  over  the  period 
from  1995  to  1  )97  appears  to 
correspond  to  '  he  variation  in  spring 
season  precipi  ation  received  and 
subsequent  de]  >th  and  duration  of 
inundation  obi  erved  on  the  preserve 
over  that  period  (Darren  Borgias,  TNC, 
in  lift.  1998).  F.  hirtus  prefers  shallow, 
seasonal  pools  in  open  grassland 
(Almasi  and  Borgias  1996),  and  all  three 
populations  ar  b  threatened  by  shading 
and  competiti<  in  by  non-native  and 
native  shrubs  i  ind  trees. 

Four  of  the  1  0  Plagiobothrys 
/lirtuspopulati  ans  on  TNC  land  occur 
south  of  Suthe  rlin  and  make  up  about 
21  percent  oft  le  remaining  occupied 


habitat.  Agricultiu^  land  conversion 
and  livestock  grazing  have  degraded  the 
habitat  of  these  populations.  All  foiu-  of 
these  populations  occur  within  fenced 
livestock  past\u-es  and  are  subjected  to 
heavy  grazing  pressure  (see  Factor  C). 

The  remaining  3  out  of  the  10  habitat 
patches  south  of  Sutherlin  account  for 
approximately  3  percent  of  occupied 
habitat.  Biologists  have  documented  a 
decline  over  time  at  1  site  from  50  to  60 
plants,  to  10  to  20  plants.  The  other  two 
sites  tend  to  fluctuate  in  nimibers.  These 
three  sites,  as  well  as  the  TNC  sites,  are 
threatened  by  competition  from 
invasion  of  non-native  weedy  vegetation 
and  succession,  which  is  causing  a 
closure  of  the  forest  canopy  (see  Factor 
E). 

Three  other  sites  are  known  to  occur 
outside  of  the  town  of  Sutherlin.  Two 
known  habitat  patches  are  located  east 
of  Sutherlin  on  private  land.  One  site, 
about  2  ha  (5.5  ac)  in  size,  is  by  a  road 
in  an  agricultiual  field  and  is  estimated 
to  be  about  12.5  percent  of  the  total 
remaining  occupied  habitat.  The 
location  of  the  site  is  in  a  wet 
depression  in  a  hayfield.  The  hayfield 
was  plowed  and  planted  in  grass  hay, 
and  biologists  observed  tractor  tracks  in 
the  depression  in  which  Plagiobothrys 
hirtus  occiured  after  the  grass  hay  was 
cut  and  baled.  Cattle  are  turned  out  into 
the  field  in  the  fall.  This  population  has 
at  least  1 ,000  individual  plants  and  is 
threatened  by  plowing,  haying,  and 
livestock  grazing.  The  other  site  is  much 
smaller,  occupying  less  than  10  square 
meters  (m^)  (108  square  feet  (ft^)),  and 
occiu^  in  a  seasonally  wet  roadside 
ditch  along  a  private  driveway.  Only 
four  or  five  individual  plants  occxu-  at 
this  site.  Mowing  and  herbicide  sprays 
threaten  this  population  (K.  Amsberry, 
pers.  conun.  1998). 

The  third  site  is  located  west  of 
Sutherlin,  also  in  a  roadside  ditch, 
similar  to  the  second  population.  This 
site  contains  a  couple  hundred  plants, 
and  site  totals  approximately  10  m-  (108 
ft2).  Threats  to  this  population  are  also 
mowing  and  herbicide  spraying. 

The  last  two  habitat  patches,  which 
contain  about  3  percent  of  the  occupied 
habitat,  occvu  in  a  marshy  area  on 
public  and  private  land  about  22  km  (14 
mi)  north  of  Sutherlin,  near  the  town  of 
Yoncalla.  In  1983,  the  Oregon 
Department  of  Agricultiue  rediscovered 
the  collection  made  in  1961  at  this  site 
(see  "Backgroimd"  section).  About  200 
plants  were  present  in  1988  in  2 
separate  habitat  patches.  The  northern 
patch  is  completely  managed  by  ODOT. 
The  southern  patch  is  partially  managed 
by  ODOT,  but  a  portion  also  occurs  on 
private  land.  Overall,  the  population  has 
continued  to  increase  under 


management  by  ODOT.  Although  the 
population  on  public  land  appears 
vigorous,  a  portion  of  the  population  on 
the  adjacent  private  land  appears  to 
have  vanished  (J.  Kagan,  pers.  comm. 
1997).  The  northern  habitat  patch 
contains  500  plants  in  a  2  by  20  m  (6 
by  65  ft)  area  (Amsberry  and  Meinke 
1997b).  The  northern  population 
appears  stable;  however,  its  small  size 
and  precarious  location  make 
predictions  of  its  future  stability  risky 
(Amsberry  and  Meinke  1997b).  Counts 
in  1997  estimated  the  number  of  plants 
in  the  southern  patch  to  be  3,000 
(Amsberry  and  Meinke  1997b). 

Alterations  in  site  hydrology  pose  the 
primary  threat  to  the  plants  (R.  Meinke, 
pers.  conun.  1997).  Right-of-way 
management  also  poses  a  threat  to  these 
two  populations.  For  example,  in  early 
July  of  1995,  damage  to  the  marked 
study  plots  of  transplanted 
Plagiobothrys  hirtus  plants,  established 
by  the  Oregon  Department  of 
Agriculture,  occiured  by  ODOT 
maintenance  activities.  Inspection  of  the 
sites  documented  damage  to  the  plants, 
revealing  a  near  complete  loss  of  all 
transplanted  material  and  relevant  plot 
location  markers.  The  naturally 
occurring  population  received  only 
superficial  impacts  (Nicholas  Testa, 
ODOT,  pers.  comm.  1995).  Since  then 
ODOT  has  taken  steps  to  prevent  this 
situation  from  reoccurring  (see 
"Available  Conservation  Measiues" 
section  and  Factor  D  of  this  section  for 
additional  information). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  It  is  not  known  if  the  species 
is  currently  being  collected.  However, 
listing  a  species  can  precipitate 
commercial  or  scientific  interest,  both 
legal  and  illegal,  which  can  threaten  the 
species  through  luiauthorized  and 
uncontrolled  collection  for  both 
commercial  and  scientific  purposes. 
Listing  species  as  threatened  or 
endangered  publicizes  their  rarity  and 
may  make  them  more  susceptible  to 
collection  or  trampling  by  researchers  or 
plant  enthusiasts  (Mariah  Steenson, 
Portland  Nursery,  Inc.,  pers.  comm. 
1997;  Mark  Bosch,  U.S.  Forest  Service, 
in  litt.  1997).  This  species  occurs  in 
locations  that  are  easily  accessed  by 
road,  and  the  small  population  sizes 
make  them  vulnerable  to  overcoUection 
by  botanical  enthusiasts. 

Plagiobothrys  hirtus  is  an  attractive 
plant  with  flowers  similar  in  appearance 
to  forget-me-nots.  The  species  is  easily 
propagated  in  an  artificial  setting  and 
transplanted.  The  species  is 
conspicuous  when  in  massed 
populations  (Amsberry  and  Meinke 
1997b).  As  a  member  of  the 
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Boraginaceae,  a  family  which  contains 
numerous  traditional  medicinal  herbs, 
P.  hirtus  could  have  pharmaceutical 
potential,  though  no  research  has  been 
conducted  on  this  subject  (Amsberry 
and  Meinke  1997b).  The  species  may  be 
sought  for  collection  if  its  rarity  and 
population  locations  become  well 
known.  Also,  many  species  of 
Plagiobothrys  look  very  much  alike,  and 
collectors  could  confuse  P.  hirtus  with 
other  more  common  Plagiobothrys 
species  (Amsberry  and  Meinke  1997b). 
Most  of  the  remaining  populations  of 
the  species  are  so  small  that  even 
limited  collecting  pressure  coiUd  have 
significant  adverse  impacts. 

Vandalism  seems  to  be  a  potential 
threat  for  some  populations.  For 
example,  after  Plagiobothrys  hirtus  was 
listed  as  endangered  by  the  State  of 
Oregon,  a  landowner  contacted  the 
Oregon  Division  of  State  Lands  to  obtain 
a  permit  to  develop  the  wetlands  on  his 
property  to  put  in  a  small  housing 
development.  In  processing  his  permit, 
the  State  informed  the  landowner  of  a 
P.  hirtus  population  occup5dng  that  site. 
State-employed  botanists  contacted  the 
landowner  about  protective  measures 
for  the  population.  The  landowner 
allegedly  responded  by  blading  the  site 
to  level  the  swale  the  population  was 
occupying  and  destroyed  the  population 
(J.  Kagan,  pers.  comm.  1997). 

Vandalism  also  occurred  at  a  site  near 
Sutherlin  a  few  years  ago.  The  Nature 
Conservancy  informed  a  landowner  of 
Plagiobothrys  hirtus  growing  on  his 
property  and  offered  to  pinchase  the 
property.  The  landowrner  declined  the 
offer  and  dmnped  fill  onto  a  portion  of 
the  population  (J.  Kagan,  pers.  comm. 
1998). 

C.  Disease  or  predation.  Past  grazing 
has  likely  been  a  contributing  factor  to 
declining  Plagiobothrys  hirtus  numbers 
throughout  its  historic  range  (Gamon 
and  Kagan  1985).  The  timing  and 
intensity  of  grazing  are  important  factors 
in  the  effect  of  grazing  on  the  plant. 
Livestock  grazing  dining  spring  and 
eeu-ly  simuner  likely  causes  the  most 
damage  to  this  species.  When  herbivores 
eat  the  flower  or  seed  head  of  the  plant, 
the  reproductive  output  for  the  year  for 
that  individual  is  destroyed.  This 
activity  may  be  more  significant  at  sites 
where  the  species  functions  as  an 
annual  (Gamon  and  Kagan  1985). 
Biologists  believe  that  sheep  grazing 
may  have  been  the  main  reason  why  at 
least  two  historical  P.  hirtus  locations 
were  extirpated. 

LivestocK  graze  in  pastures  containing 
four  of  the  known  habitat  patches 
(Amsberry  and  Meinke  1997b). 
Currently,  the  grazing  pressure  is  heavy 
at  three  of  those  sites,  as  evidenced  by 


Plagiobothrys  hirtus  plants  being 
restricted  to  bare  groimd  between 
clumps  of  Juncus  (Amsberry  and 
Meinke  1997b).  One  site  is  grazed  by 
horses,  rather  than  by  sheep  or  cattle, 
and  the  grazing  pressine  appears  less 
intense  than  at  the  other  sites  as 
evidenced  by  larger,  more  vigorous 
patches  of  P.  hirtus  (Amsberry  and 
Meinke  1997b). 

However,  where  fires  and  flooding  no 
longer  occur,  grazing  may  benefit  the 
species.  This  species  prefers  open 
canopies  and  does  not  compete  well 
with  woody  and  non-native  vegetation 
(Amsberry  and  Meinke  1997b).  Fall 
grazing,  in  particxdar,  may  benefit  the 
plant  because  it  is  dormant  at  this  time 
and  grazing  can  keep  the  habitat  open 
by  reducing  the  growth  of  weedy 
species  (Gamon  and  Kagan  1985). 

Herbivory  due  to  smaul  rodents  has 
been  observed  on  overwintering 
Plagiobothrys  hirtus  plants,  but  the 
long-term  effects  of  this  damage  is  not 
known  (Amsberry  and  Meinke  1997b). 
This  is  particularly  a  problem  in  areas 
that  have  dense  and  overgrown 
vegetation.  Amsberry  and  Meinke 
(1997b)  documented  aphids,  which 
appear  to  prevent  normal  seed 
development  and  dispersal  in  some 
cases  although  rarely  causing  extensive 
damage,  on  scattered  shoots  and 
flowers.  Amsberry  and  Meinke  observed 
caterpillars  on  leaves  and  flowers  of  P. 
hirtus,  but  the  effects  are  not  believed  to 
be  significant  (Amsberry  and  Meinke 
1997b). 

D.  Inadequacy  of  existing  regulatory 
mechanisms.  Under  the  Oregon 
Endangered  Species  Act  (ORS  564.100- 
564.135)  and  regulations  (OAR  603, 
Division  73),  the  Oregon  Department  of 
Agriculture  has  listed  Plagiobothrys 
hirtus  as  endangered  (OAR  603-73- 
070).  This  statute  prohibits  the  "take"  of 
State-listed  plants  on  State,  county,  and 
city  owrned  or  leased  lands  only.  Most 
occurrences  of  P.  hirtus  occxn  on  private 
land  and  are  not  subject  to  any  current 
regulations.  An  occxurence  adjacent  to 
Interstate  Highway  5,  on  lands  managed 
by  ODOT,  was  designated  by  the  agency 
as  a  Special  Management  Area.  The 
ODOT  modified  its  mowing  and 
spraying  practices  to  protect  the  species 
at  this  site  where  the  plant  appears  to 
be  stable  or  increasing  (N.  Testa,  pers. 
comm.  1997). 

Section  404  of  the  Clean  Water  Act 
could  provide  some  protection  for 
Plagiobothrys  hirtus  imder  certain 
circumstances.  Section  404  requires  that 
a  person  proposing  to  discharge  dredged 
or  fill  material  into  waters  of  die  United 
States,  including  wetlands,  must  first 
obtain  a  permit  fi-om  the  U.S.  Army 
Corps  of  Engineers  (Corps).  The  Corps 


can  deny  or  restrict  such  permits  where 
necessary  to  prevent  adverse  effects  on 
various  resources,  including  water 
supplies,  fisheries,  and  wildlife. 

Section  404  is  not,  however,  adequate 
to  ensure  protection  of  the  wetland 
habitat  upon  which  Plagiobothrys  hirtus 
depends.  First,  section  404  does  not 
regulate  all  discharges  that  may  harm 
wetlands.  Section  404  exempts  from  the 
permit  requirement  many  Arming, 
ranching,  and  silvicultinal  practices; 
construction  of  certain  farm,  forest  and 
mining  roads;  construction  of  stock 
ponds  and  irrigation  ditches;  and 
se\'eral  other  activities.  Second,  section 
404  does  not  regulate  activities  that  may 
alter  wetland  habitats  but  do  not  involve 
discharges  of  dredged  or  fill  material, 
such  as  application  of  herbicides  or 
introduction  of  competing  vegetation. 
Third,  even  where  section  404  does 
apply,  many  activities  are  permitted  by 
regulation  under  "nationwide  permits" 
issued  by  the  Corps  (December  13, 1996; 
61  FR  65873;  63  FR  36040).  Under 
several  of  these  nationwide  permits, 
persons  are  allowed  to  fill  wetlands 
without  giving  prior  notice  to  the  Corps, 
provided  the  fill  is  within  certain 
volume  or  acreage  limits.  Many  of  the 
sites  where  P.  hirtus  occins  are  small 
wetlands  that  could  fall  below  these 
acreage  limits.  Section  404  would 
provide  greater  protection  if  P.  hirtus 
were  listed,  because  nationwide  permits 
are  not  applicable  where  a  discharge 
would  jeopardize  or  adversely  modify 
the  critical  habitat  of  a  listed  species  (33 
CFR  330.4(f)). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Five  of 
10  existing  habitat  patches  of 
Plagiobothrys  hirtus  occur  adjacent  to 
major  highways  (Interstate  5  and/or 
State  Route  99),  and  another  2 
populations  occur  in  roadside  ditches. 
Herbicide  and  pesticide  spraying  and 
mowring  are  often  a  part  of  routine 
maintenance  of  roadways.  As  with 
livestock  grazing,  mowing  or  pesticide 
spraying  during  the  spring  and  summer 
have  a  direct  effect  by  reducing  seed  set, 
which  negatively  affects  populations  of 
the  species.  Pesticides  and  herbicides 
have  an  indirect  effect  on  the  species 
because  most  P.  hirtus  plants  rely  on 
insect  pollinators  to  reproduce,  and 
these  insect  pollinators  are  vulnerable  to 
pesticides  and  herbicides  (Amsberry 
and  Meinke  1997b).  In  addition, 
roadside  occiurences  are  at  risk  of  toxic 
chemical  spills  and  runoff  containing 
oil  and  grease  (N.  Testa,  pers.  comm. 
1997).  Vehicle  accidents  also  increase 
the  risk  of  fuel  contamination  or  fire; 
such  an  accident  recently  occurred 
adjacent  to  the  ODOT  population,  but 
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the  species  wa  5  not  affected  (N.  Testa, 
pers.  comm.  1^97). 

With  the  exc  eption  of  the 
Plagiobothrys  lirtus  populations  in 
ODOT's  Specii  il  Management  Area  and 
TNC's  Popconi  Swale,  none  of  the 
roadside  occxu  rences  are  protected  from 
herbicide  spra  ring,  landscaping,  or 
early  season  niowing.  Herbicide 
spraying  and  n  lowing  has  affected  and 
reduced  at  leas  t  one  P.  hirtus  population 
(J.  Kagan,  pers  comm.  1995).  A 
landowner  at  J  nother  known  site 
reported  that  t  le  ditch  line  along  the 
State  Route  99  has  been  sprayed  20 
times  or  more  n  the  last  28  years  (James 
and  Florence  Klingler,  landowners,  in 
litt.  1998).  Lat(!  season  mowing  has 
benefited  the  /'.  hirtus  population  at  the 
ODOT  site,  pnibably  by  reducing 
competition  frpm  other  plants  and 
herbivory  by  violes  (R.  Meinke,  pers. 
conun.  1997).  j 

Encroachment  by  native  and  non- 
native  plant  species  increases  when 
natural  processes  like  fire  or  flooding 
are  altered  (J.  Kagan,  pers.  comm.  1997; 
R.  Meinke,  peis.  comm.  1997).  Invasion 
of  vernal  pools  and  wet  areas  by  exotic 
grasses  and  herbs,  as  well  as 
encroachment  by  native  ash  that 
increase  shadiag,  ha£  caused  the  decline 
of  this  species  in  at  least  two 
populations.  This  taxon  prefers  full 
exposure  to  sun,  and  succession  in  some 
locations  has  i  acreased  shading  by 
Oregon  ash,  w  How  (Salix),  and  the  non- 
native  commo  1  pear  tree  [Pynis) 
(Amsberry  ana  Meinke  1997b).  In  an 
experimental  transplanting  of  this 
species  into  tv  o  sites  on  Bureau  of  Land 
Management  ( 3LM)  lands  in  1998,  the 
plants  located  in  an  open  wet  area  did 
well,  but  the  population  planted  in  a 
wet  area  in  shiide  died  out,  indicating 
that  the  specie  s  does  not  tolerate 
shading  (K.  Ai  asberry,  pers.  comm. 
1998). 

After  a  1985  fire  at  one  of  the  sites  in 
Sutherlin,  the  plants  responded  the 
following  yeaj  with  vigorous  growth  (J. 
Kagan,  pers.  comm.  1997).  As  with  late 
season  grazind  or  mowing,  late  season 
fire  is  likely  tc  be  of  benefit  to  the 
species  by  red  ucing  encroaching 
vegetation.  Fii  e  occurring  prior  to  seed 
set  may  have  negative  effects  on 
Plagiobothrys  pirtus.  The  encroachment 
of  weedy,  and  especially  woody,  species 
may  also  alter  site  hydrology  by 
capturing  moi  e  of  the  available  water, 
an  alternative  explanation  for  the 
dramatic  coUa  pse  of  the  population  at 
the  TNC  prese  rve  between  1995  and 
1996  (R.  Meinke,  pers.  comm.  1997). 


The  apparent 


jopulation  decline  at 


another  habiti  t  patch  may  be  due  to 


trees  shading 


much  of  the  site 


(Amsberry  and  Meinke  1997b). 


However,  the  dramatic  fluctuation  in 
abundance,  both  up  and  down,  appears 
to  correspond  more  closely  to  dramatic 
aimual  fluctuation  in  precipitation  and 
hydrology. 

Because  of  the  small,  isolated  nature 
of  the  occvurences  and  the  few 
individuals  present  in  most  of  them, 
Plagiobothrys  hirtus  is  also  more 
susceptible  to  random  events,  such  as 
fires  during  the  growing  season,  insect 
or  disease  outbreaks,  or  toxic  chemical 
spills.  The  rapid,  and  as  yet 
unexplained,  collapse  of  the  population 
at  the  TNC  preserve  argues  for  the 
protection  of  niunerous  patches  to 
shield  the  species  from  random  events 
that  could  cause  the  extinction  of  the 
species.  Small,  isolated  populations 
may  also  have  an  adverse  effect  on 
pollinator  activity,  seed  dispersal,  and 
gene  flow.  Currently,  58  percent  or  9  of 
the  habitat  patches  are  less  than  0.4  ha 
(1  ac).  Only  the  Popcorn  Swale 
population  is  greater  than  4  ha  (10  ac). 
The  existence  of  both  annual  and 
perennial  populations  in  P.  hirtus 
suggests  that  some  local  genetic 
differentiation  may  already  exist  among 
populations  of  the  species.  Genetic  drift 
within  small,  isolated  populations  can 
lead  to  a  loss  of  genetic  variability  and 
a  reduced  likelihood  of  long-term 
viability  (Franklin  1980;  Soule  1980; 
Lande  and  Barrowclough  1987). 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
aveiilable  concerning  the  past,  present, 
and  future  threats  faced  by  this  species 
in  developing  this  final  rule. 
Plagiobothrys  hirtus  is  imperiled  by  the 
filling  of  wetland  habitat  for 
development,  livestock  grazing, 
invasion  by  competitive  plant  species  as 
a  result  of  hydrological  alteration  and 
fire  suppression,  and  roadside  spraying 
and  mowing,  all  of  which  continue  to 
reduce  plant  numbers  and  habitat.  The 
small,  isolated  occurrences,  with  few 
individuals,  make  the  species  more 
vulnerable  to  all  threats.  Much  of  the 
habitat  where  this  species  occurs  is 
unprotected  from  these  threats.  In 
addition,  continued  decreases  in  the 
number  of  occiurences  and  individuals 
could  result  in  decreased  genetic 
variability.  The  varied  and  cumulative 
threats  to  P.  hirtus  indicate  the  species 
is  in  danger  of  extinction  throughout  its 
range  and  meets  the  Act's  definition  of 
endangered.  Because  of  the  high 
potential  for  these  threats,  if  realized,  to 
result  in  the  extinction  of  P.  hirtus,  the 
preferred  action  is  to  list  P.  hirtus  as 
endangered.  Threatened  status  is  not 
appropriate  because  all  of  the  existing 
occiurences  of  P.  hirtus  are  small,  and 
15  of  17  habitat  patches  have  no 
protection  from  mowing,  herbicide 


application,  imminent  urbanization,  and 
grazing  threats.  In  addition,  one  of  the 
protected  occurrences  recently  suffered 
a  precipitous,  and  as  yet  unexplained, 
reduction  in  numbers. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  eu^a  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (i)  the  species  is  threatened  by 
taking  or  other  activity  and  the 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species  or  (ii)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  We  find  that  designation 
of  critical  habitat  is  prudent  for  the  for 
the  Plagiobothrys  hirtus. 

In  the  proposed  rule,  we  indicated 
that  designation  of  critical  habitat  was 
not  prudent  for  Plagiobothrys  hirtus 
because  of  a  concern  that  publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  the  Federal  Register  could 
increase  the  vulnerability  of  this  species 
to  incidents  of  collection  and 
vandalism.  We  also  indicated  that 
designation  of  critical  habitat  was  not 
prudent  because  we  believed  it  would 
not  provide  any  additional  benefit 
beyond  that  provided  through  listing  as 
endangered. 

In  the  last  few  years,  a  series  of  court 
decisions  have  overturned  Service 
determinations  regarding  a  variety  of 
species  that  designation  of  critical 
habitat  would  not  be  prudent  (e.g.. 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  Interior.  113  F. 
3d  1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt,  2  F.  Supp. 
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2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
ojMnions,  we  have  reexamined  the 
question  of  whether  critical  habitat  for 
Plagiobothrys  hirtus  would  be  prudent. 

Due  to  the  small  number  of 
populations,  Plagiobothrys  hirtus  is 
vulnerable  to  vuirestricted  collection, 
vandalism,  or  other  disturbance.  We 
remain  concerned  that  these  threats 
might  be  exacerbated  by  the  publication 
of  critical  habitat  maps  and  further 
dissemination  of  locational  information. 
We  have  examined  the  evidence 
available  for  P.  hirtus  and  have  found 
two  documented  cases  of  vandalism  to 
two  P.  hirtus  populations  when  the 
landowners  were  informed  that  the 
species  occurred  on  their  land  (see 
factor  B).  No  other  specific  evidence  of 
taking,  vandalism,  collection,  or  trade  of 
this  species  or  any  similarly  situated 
species  is  available.  Consequently, 
consistent  with  applicable  regulations 
(50  CFR  424.1 2(a)(l)(i))  and  recent  case 
law,  we  do  not  expect  that  the 
identification  of  critical  habitat  will 
further  increase  the  degree  of  threat  of 
taking  or  other  himian  activity  above 
that  of  the  listing  of  the  species.  The  two 
documented  cases  of  vandalism 
occurred  as  a  result  of  the  listing  of  the 
species  as  endangered  by  the  State  of 
Oregon.  We  don't  expect  that  a 
designation  of  critical  habitat  will 
increase  the  threat  of  taking  by 
landowners  since  they  are  already  aware 
of  the  species  presence  on  their 
property. 

In  the  absence  of  a  finding  that 
designation  of  critical  habitat  would 
increase  threats  to  a  species,  if  there  are 
any  benefits  to  critical  habitat 
designation,  then  a  prudent  finding  is 
warranted.  In  the  case  of  this  species, 
there  may  be  some  benefits  to 
designation  of  critical  habitat.  The 
primary  regulatory  effect  of  critical 
habitat  designation  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  critical 
habitat.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  this  species  would  not  be 
likely  to  change  the  section  7 
consultation  outcome  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  is  designated.  Examples 
could  include  unoccupied  habitat  or 
occupied  habitat  that  may  become 
unoccupied  in  the  future.  There  may 
also  be  some  educational  or 
informational  benefits  to  designating 
critical  habitat.  Therefore,  we  find  that 


designation  of  critical  habitat  is  prudent 
for  Plagiobothrys  hirtus. 

The  Final  Listing  Priority  Guidance 
for  FY  2000  (64  FR  57114)  states,  "The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  imder  the  Listing  Priority 
Guidance.  Critical  habitat 
determinations,  which  were  previously 
included  in  final  listing  rules  published 
in  the  Federal  Register,  may  now  be 
processed  separately,  in  which  case 
stand-alone  critical  habitat 
determinations  will  be  published  as 
notices  in  the  Federal  Register.  We  will 
undertake  critical  habitat 
determinations  and  designations  during 
FY  2000  as  allowed  by  our  funding 
allocation  for  that  year."  As  explained 
in  detail  in  the  Listing  Priority 
Guidance,  our  listing  budget  is  ciirrently 
insufficient  to  allow  us  to  immediately 
complete  all  of  the  listing  actions 
required  by  the  Act.  Deferral  of  the 
critical  habitat  designation  for 
Plagiobothrys  hirtus  has  allowed  us  to 
concentrate  our  limited  resources  on 
higher  priority  critical  habitat 
(including  court  ordered  designations) 
and  other  listing  actions,  while  allowing 
us  to  put  in  place  protections  needed  for 
the  conservation  of  Plagiobothrys  hirtus 
without  further  delay.  However,  because 
we  have  successfully  reduced,  although 
not  eliminated,  the  backlog  of  other 
listing  actions,  we  anticipate  in  FY  2000 
and  beyond  giving  higher  priority  to 
critical  habitat  designation,  including 
designations  deferred  pursuant  to  the 
Listing  Priority  Guidance,  such  as  the 
designation  for  this  species,  than  we 
have  in  recent  fiscal  years. 

We  plan  to  employ  a  priority  system 
for  deciding  which  outstanding  critical 
habitat  designations  should  be 
addressed  first.  We  will  focus  our  efforts 
on  those  designations  that  will  provide 
the  most  conservation  benefit,  taking 
into  consideration  the  efficacy  of  critical 
habitat  designation  in  addressing  the 
threats  to  the  species,  and  the 
magnitude  and  immediacy  of  those 
threats.  We  will  develop  a  proposal  to 
designate  critical  habitat  for  the 
Plagiobothrys  hirtus  as  soon  as  feasible, 
considering  our  workload  priorities. 
Unfortunately,  for  the  immediate  future, 
most  of  Region  I's  listing  budget  must 
be  directed  to  complying  with 
numerous  court  orders  and  settlement 
agreements,  as  well  as  due  and  overdue 
final  listing  determinations  (like  the  one 
at  issue  in  this  case). 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  can 
encourage  and  result  in  public 
awareness  and  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  by  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  designated. 
Regvdations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  us. 

None  of  the  known  naturally 
occurring  populations  of  Plagiobothrys 
hirtus  occurs  on  Federal  lands.  Because 
P.  hirtus  occurs  in  wetlands,  regulatory 
mechanisms  under  the  Clean  Water  Act 
apply  to  this  species.  As  part  of  our 
outreach  efforts,  we  notify  the  Corps  of 
known  populations  of  P.  hirtus. 

Other  Federal  agencies'  actions  that 
may  require  consultation  include  the 
National  Resource  Conservation  Service 
projects  and  Department  of  Housing  and 
Urban  Development  and  Veterans' 
Administration  mortgage  programs 
(Federal  Home  Administration  loans). 
The  Federal  Highway  Administration 
will  become  involved  with 
Plagiobothrys  hirtus  when  highway 
maintenance  is  funded,  even  in  part,  by 
the  Federal  government.  Any  State 
highway  activity  being  implemented  by 
ODOT  that  is  partly  funded  by  the 
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sections  2(c)(l 
require  Federa 


Federal  govern  ment  will  be  subject  to 
consultation  u  ider  the  Act.  In  addition, 
and  7(a)(1)  of  the  Act 
agencies  to  utilize  their 


authorities  in  f  mtherance  of  the 
purposes  of  th<  <  Act  to  carry  out 
conservation  p  txjgrams  for  endangered 
and  threateneq  species. 

Listing  of  this  plant  will  provide  for 
development  ajf  a  recovery  plan  for  the 
plant.  Such  a  man  will  bring  together 
both  State  and  JFederal  efforts  for 
conservation  of  the  plant.  The  plan  will 
establish  a  franiework  for  agencies  to 
coordinate  acti  i/ities  and  cooperate  with 
each  other  in  c  snservation  efforts.  The 
plan  will  set  recovery  priorities,  assign 
responsibilities,  and  estimate  costs  of 
various  tasks  n  ecessary  to  accomplish 
them.  It  will  al  50  describe  site-specific 
management  afrtions  necessary  to 
achieve  conserkfation  and  survival  of  the 
plant.  Additionally,  piu^uant  to  section 
6  of  the  Act,  w ;  will  be  able  to  grant 
funds  to  affect*  (d  States  for  management 
actions  promoiing  the  protection  and 
recovery  of  this  species. 

Five  of  the  1 7  habitat  patches 
currently  recei  /e  some  protective 
management,  "^wo  patches  are  owned 
and  managed  by  ODOT  and  are 
conserved  uncfer  State  law.  The  ODOT 
physically  delineated  the  sites  with 
plastic  marker^  and  signs  designating 
them  as  Special  Management  Areas 
(Amsberry  and  Meinke  1997b).  Mowing 
is  restricted  to  Bate  in  the  fall  when 
Plagiobothrys  nirtus  is  dormant  (N. 
Testa,  pers.  cofom.  1997).  Three  patches 
are  in  private,  protective  ownership, 
owned  and  managed  by  TNC.  These 
patches,  which  ciurently  contain  about 
3,630  individiial  plants,  are  being 
actively  managed  for  the  protection  and 
development  of  P.  hirtus  habitat  (Almasi 
and  Borgias  1996)  by  reducing  grazing 
of  sites  and  eliininating  exotic 
vegetation.  Thfe  Natiu^  Conservancy  and 
ODOT  have  initiated  monitoring,  life 
history  studies,  and  transplantation 
experiments  using  field-collected  seed 
within  these  five  habitat  patches.  The 
objectives  of  these  efforts  are  to  increase 
population  siz;s,  and  establish 
protocols  for  sjed  collection, 
greenhouse  propagation,  and    < 
transplantation  techniques  (Amsberry 
and  Meinke  1^97b). 

During  the  s  Jring  of  1998,  we  assisted 
the  BLM  with  jxperimental 
introductions  ising  1 ,000  greenhouse- 
grown  plants  t  lat  were  planted  at  2 
different  sites  3n  BLM  lands  in  suitable 
wetland  habit:  ts.  We  established  the 
plants  on  an  u  Dland  soil  type  with 
which  Plagiob  othrys  hirtus  is  not 
typically  assoi  iated  and  in  an  area  that 
is  outside  the  listoric  range  of  the 
species.  One  c  f  these  populations  did 


well  following  the  transplanting  (K. 
Amsberry,  pers.  conun.  1998),  but  the 
plants  need  to  persist  for  at  least  five 
years  before  the  transplant  can  be 
considered  a  success.  During  the  fall  of 
1998,  the  site  was  found  to  be  under 
about  0.6  m  (2  ft)  of  water,  so  the 
plantings  may  not  survive.  Two  other 
transplants  ocoirred  at  sites  on  ODOT 
and  TNC  properties  into  established 
populations  to  augment  them. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All 
prohibitions  of  section  9(aK2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jiuisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or 
remove  and  reduce  the  species  to 
possession  ft'om  areas  under  Federal 
jurisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 
the  malicious  damage  or  destruction  on 
areas  luider  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up.  or 
damaging  or  destroying  of  such  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Certain  exceptions  to  the 
prohibitions  apply  to  our  agents  and 
State  conservation  agencies. 

As  pubhshed  on  July  1, 1994  (59  FR 
34272),  our  policy  is  to  identify,  to  the 
maximum  extent  practicable,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act  at  the  time  of  listing.  The  intent  of 
this  policy  is  to  increase  public 
awareness  of  the  effect  of  the  listing  on 
proposed  and  ongoing  activities  within 
a  species'  range.  Collection,  damage,  or 
destruction  of  this  species  on  Federal 
land  is  prohibited,  although  in 
appropriate  cases,  we  may  issue  a 
Federal  endangered  species  permit  for 
scientific  or  recovery  purposes.  We 
believe  that,  based  upon  the  best 
available  information,  you  can  take  the 
following  actions  without  resulting  in  a 
violation  of  section  9,  only  if  these 
activities  are  carried  out  in  accordance 
with  existing  regulations  and  permit 
requirements: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (e.g., 
wetland  modification;  powerline 
construction,  maintenance,  and 
improvement;  highway  construction, 
maintenance,  and  improvement;  and 
permits  for  mineral  exploration  and 
mining)  when  such  activity  is 
conducted  in  accordance  with  any 


reasonable  and  prudent  measures  given 
by  us  according  to  section  7  of  the  Act. 

(2)  Normal  agricultural  and 
silvicultiiral  practices,  including 
pesticide  and  herbicide  use,  that  are 
carried  out  in  accordance  with  any 
existing  regulations,  permit  and  label 
requirements,  and  best  management 
practices. 

(3)  Normal  landscape  activities 
around  your  own  personal  residence. 

We  believe  that  the  following  might 
potentially  result  in  a  violation  of 
section  9;  however,  possible  violations 
are  not  limited  to  these  actions  alone: 

(1)  Removal,  cutting,  digging  up, 
damaging,  or  destroying  endangered 
plants  on  non-Federal  land  if  conducted 
in  knowing  violation  of  Oregon  State 
law  or  regvilations  or  in  violation  of 
State  criminal  trespass  law. 

(2)  Interstate  or  foreign  commerce  and 
import/export  without  previously 
obtaining  an  appropriate  permit. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  addressed  to  the 
State  Supervisor  of  the  Oregon  State 
Office  (see  ADDRESSES  section). 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plants 
imder  certain  circiunstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
Requests  for  copies  of  the  regulations 
concerning  listed  plants  and  animals 
and  generaJ  inquiries  regarding 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services, 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue,  Portland,  Oregon  97232- 
4181  (telephone  503/231-2063; 
facsimile  503/231-6243). 


Natie»al  EHviroHMstal  P*licy  Act 

We  have  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  om-  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25, 1983  (48  FR 
49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  imder  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
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number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
infonnation,  unless  it  displays  a 
ciurently  valid  control  number.  For 
additional  infonnation  concerning 
permit  and  associated  requirements  for 
endangered  species,  see  50  CFR  17.62. 

References  Cited 

A  complete  list  of  all  references  dted 
herein  is  available  upon  request  from 
the  Oregon  State  Fish  and  Wildlife 
OfBce  (see  ADOHESSES  section). 


Author 

The  primary  author  of  this  final  rule 
is  Dr.  Andrew  F.  Robinson,  Jr.,  U.S.  Fish 
and  Wildlife  Service,  Oregon  State 
Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  follows: 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
FLOWERING  PLANTS,  to  the  Ust  of 
Endangered  and  Threatened  Plants: 

f  17.12    Endangered  and  ttirsatened  plaiTts. 


(h) 


Status 


When 
listed 


Critical 
habitat 


Special 
rules 


Flowering  plants 


Plagiobothrys 
hirtus. 


Rough  popcomflower     U.S.A.  (OR) 


Boraginaceae E 


678 


NA 


MA 


Dated:  November  30, 1999. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service.  ,^ 

[FR  Doc.  00-1562  Filed  1-24-00;  8:45  am] 
BILUfMS  CODE  4310-55-P 

DEPARTMENT  OF  THE  rNTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN1018-AE53 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for 
"Erigeron  decumiaens"  var. 
"decumbens"  (Willamette  Daisy)  and 
Fender's  Blue  Butterfly  ("icaricia 
icarioides  fenderi")  and  Threatened 
Status  for  "Lupinus  suiphureus"  ssp. 
'kincaidii"  (Kincaid's  Lupine) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  ("Service"  or  "we")  determines 
endangered  status  piusuant  to  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended,  for  a  plant  and  a  butterfly, 
Erigeron  decumbens  var.  decumbens 
(Willamette  daisy)  and  Fender's  blue 
butterfly  (Icaricia  icarioides  fenderi), 
and  determines  threatened  status  for  a 
plant,  Lupinus  suiphureus  ssp.  kincaidii 
(Kincaid's  lupine).  These  species  are 


restricted  primarily  to  native  prairie  in 
the  Willamette  Valley  of  Oregon  and  are 
known  currently  from  a  few  small 
remnants  of  a  formerly  widespread 
distribution.  In  addition  to  its  Oregon 
occurrences,  L.  suiphureus  ssp. 
kincaidii  is  known  also  from  two  small 
sites  in  southern  Washington. 
Commercial  and/or  residential 
development,  agricidtiire,  silvicultural 
practices,  road  improvement,  over- 
collection,  herbicide  use,  and  naturally 
occurring  demographic  and  random 
environmental  events  threaten  these 
three  taxa.  This  final  rule  invokes  the 
Federal  protection  and  recovery 
provisions  of  the  Act,  as  applicable  for 
these  plant  and  butterfly  species. 

EFFECTIVE  DATES:  February  24,  2000. 

ADDRESSES:  You  may  inspect  the 
complete  file  for  this  rule,  by 
appointment,  during  normal  business 
hoiu-s  at  the  U.S.  Fish  and  Wildlife 
Service,  Oregon  State  Office,  2600  SE 
98th  Ave,  Suite  100,  Pordand,  Oregon 
97266.  , 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Andrew  F.  Robinson,  Jr.,  Botanist;  or 
Diana  Hwang,  Fish  and  Wildlife 
Biologist,  U.S.  Fish  and  Wildlife  Service 
(see  ADDRESSES  section  or  telephone 
503-231-6179,  Facsimile  503-231- 
6195). 

SUPPLEMENTARY  INFORMATION: 


Background 

Fender's  blue  butterfly  [Icaricia 
icarioides  fenderi),  Lupinus  suiphureus 
ssp.  kincaidii  (Kincaid's  lupine),  and 
Erigeron  decumbens  var.  decumbens 
(Willamette  daisy)  are  restricted 
primarily  to  the  Willamette  Valley  of 
Oregon.  The  valley  is  a  209-kilometer 
(km)  (130  miles  (mi))  long  and  32-64- 
km  (20-40-mi)  wide  alluvial  floodplain 
with  an  overall  northward  gradient  (Orr 
et  al.  1992).  The  valley  is  narrow  and 
flat  at  its  southern  end,  widening  and 
becoming  hilly  near  its  northern  end  at 
the  confluence  of  the  Willamette  and 
Columbia  Rivers.  We  know  of  foiu  sites 
containing  L.  suiphureus  ssp.  kincaidii 
approximately  60  km  (38  mi)  south  of 
the  Willamette  Valley  and  within  the 
Umpqua  Valley  of  Douglas  County, 
Oregon.  In  addition  to  its  Oregon 
occurrences,  L.  suiphureus  ssp. 
kincaidii  is  known  from  two  small  sites 
in  Lewis  County,  southern  Washington, 
70  km  (40  mi)  liorth  of  the  Willamette 
Valley. 

The  alluvial  soils  of  the  Willamette 
Valley  and  southern  Washington  host  a 
mosaic  of  grassland,  woodland,  and 
forest  communities.  Fender's  blue 
butterfly,  Lupinus  suiphureus  ssp. 
kincaidii,  and  Erigeron  decumbens  var. 
decumbens  occupy  native  grassland 
habitats  within  the  Willamette  Valley. 
Based  on  the  limited  available  evidence, 
most  Willamette  Valley  grasslands  are 
early  serai  (one  stage  in  a  sequential 
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progression)  ha  )itats,  requiring  natiiral 
or  human-indu(  ;ed  disturbance  for  their 
maintenance  (F  -anklin  and  Dryness 
1973).  The  vast  majority  of  Willamette 
Vallev  grasslands  would  likely  be 
forested  if  left  u  ndisturbed  (Johannessen 
etal.  1971).  Imjiortant  exceptions  to  this 
successional  pa  ttern  are  grass  balds  on 
valley  hillsides  that  may  be  climax 
grasslands  due  o  the  presence  of  deep, 
fine-textiued,  s(  ilf-mulching  soils  or 
xeric  {very  dry)  lithosoils  (Franklin  and 
Dryness  1973). 

Two  native  p  airie  types  occur  in  the 
Willamette  Vail  3y,  wet  prairie  and 
upland  prairie,  "ender's  blue  butterfly 
and  Lupinus  su  pbureus  ssp.  kincaidii 
are  typically  foi  md  in  native  upland 
prairie  with  the  dominant  species  being 
Festuca  rubra  (i  ed  fescue)  and/or 
Festuca  idahoe  isis  (Idaho  fescue)  and 
Calochortus  tol  niei  (Tolmie's 
mariposa),  Silene  hookeri  (Hooker's 
catchfly),  Fragaria  virginiana 
(broadpetal  strawberry),  Sidalcea 
virgata  (rose  ch  jck-mallow),  and 
Lomatium  spp.  (common  lomatium) 
serving  as  herbi  iceous  indicator  species 
(Hammond  and  Wilson  1993).  These 
dry,  fescue  prai  ries  make  up  the 
majority  of  hab  tat  for  Fender's  blue 
butterfly  and  L.  sulphureus  ssp. 
kincaidii.  Althc  ugh  Fender's  blue 
butterfly  and  L.  sulphureus  ssp. 
kincaidii  are  oc  casionally  found  on 
steep,  south-facing  slopes  and  barren 
rocky  cliffs,  nei  ther  of  these  species  are 
capable  of  occu  pying  the  most  xeric 
oatgrass  commi  mities  on  these  south- 
facing  slopes. 

The  primary  labitat  for  Erigeron 
decumbens  var  decutnbens  is  native 
wetland  prairie .  This  habitat  is 
characterized  h  y  the  seasonally  wet 
Deschampsia  c  lespitosa  (tufted 
hairgrass)  comi  nunity  that  occiu-s  in 
low,  flat  region  >  of  the  Willamette 
Valley  where  fl  ooding  creates  anaerobic 
and  strongly  re  iucing  soil  conditions. 
This  wet  prairi ;  community  includes 
Juncus  spp.  (rush)  and  Danthonia 
califomica  (Ca  ifornia  oatgrass)  as  co- 
dominant  native  species,  as  well  as  the 
introduced  spe  :ies  Festuca 
anindinaceae  (tall  fescue),  Bromus 
japonicus  (Jape  nese  brome)  and 
Anthoxanthun  odoratum  (sweet  vernal 
grass)  (USFWS  1993).  Another 
endangered  species,  Lomatium 
bradshawii  (Br  idshaw's  lomatium)  also 
grows  in  wet  p  airie  habitat.  Atypically, 
two  populatioi  s  of  E.  decumbens  var. 
decumbens  oc(  ur  on  top  of  a  dry,  stony 
butte  in  an  upl  md  prairie. 

The  impact  (  f  humans  on  the 
botanical  comi  lunities  of  the 
Willamette  Va  ley  dates  back  several 
centuries  to  this  Kalapooya  Indians,  who 
cleared  and  bu  rned  lands  used  for 


hunting  and  food  gathering.  Early 
accounts  by  David  Douglas  in  1826 
indicate  extensive  burning  of  the  valley 
floor,  from  its  northern  end  at  the  falls 
of  the  Willamette  River  to  its  southern 
extremities  near  Eugene.  Burned  areas 
were  documented  by  Douglas  as  being 
so  complete  as  to  limit  the  forage 
available  for  his  horse  and  to  reduce 
game  availability  (Douglas  1972). 
Accounts  by  other  early  explorers 
support  Douglas'  observations  and 
suggest  a  pattern  of  annual  burning  by 
the  Kalapooya  resulted  in  the 
maintenance  of  extensive  wet  and  dry 
prairie  grasslands  (Johannessen  et  al. 
1971).  Although  much  of  the  woody 
vegetation  was  prevented  from 
becoming  established  on  the  grasslands 
by  this  treatment,  the  random  siuvival 
of  yoimg  fire-resistant  species  such  as  . 
Quercus  garryana  (Oregon  white  oak) 
accounted  for  the  widely  spaced  trees 
on  the  margins  of  the  valley  (Habeck 
1961).  After  1848,  burning  decreased 
sharply  through  the  efforts  of  settlers  to 
suppress  large-scale  fires.  Consequently, 
the  open,  park-like  natiu^  of  the  valley 
floor  was  lost,  replaced  by  agricultiu'al 
fields,  dense  oak  and  fir  forests,  and 
scrub  lands  following  logging. 

The  Willamette  basin  covers 
approximately  2,600,000  hectares  (ha) 
(6,400,000  acres  (ac)),  which  Lang 
(1885)  estimated  to  consist  of  one-sixth 
prairie  and  five-sixths  forest.  We  can 
analyze  the  extent  of  the  prairie 
component  through  historical 
information  from  land  survey  records. 
Natural  grasslands  described  by  Federal 
land  surveyors  in  the  1850s  were  broken 
down  into  three  distinct  types — oak 
savannah,  upland  prairie,  and  wet 
prairie  (Habeck  1961).  Of  the  estimated 
409,000  ha  (1,010,000  ac)  of  historic 
native  grasslands  extant -prior  to  1850, 
approximately  277,000  ha  (685,000  ac) 
appears  to  have  consisted  of  upland 
prairie  and  132,000  ha  (325,000  ac)  of 
wet  prairie  (E.  Alverson,  The  Nature 
Conservancy,  Eugene,  pers.  comm., 
1994). 

This  extensive  resoiut:e  was  rapidly 
depleted  through  the  conversion  of 
native  prairie  to  agricultural  use  during 
European  settlement.  Within  30  years  of 
passage  of  the  Donation  Land  Act  of 
1850,  European- American  settlers,  who 
quickly  subdivided  their  original  land 
grants  to  accommodate  the  rapid 
increase  in  population,  occupied  most 
prairie  lands  (Lang  1885).  Settlers  first 
plowed  the  level,  open  tracts  of  prairie 
(Lang  1885)  and  only  boggy,  flood-prone 
areas  prevented  complete  conversion  of 
the  native  grassland  conununity  to 
cropped  monoculttues.  After  1936,  the 
U.S.  Army  Corps  of  Engineers  (Corps) 
overcame  limitations  on  development 


that  had  been  imposed  by  seasonal 
flooding  and  a  high  water  table  by 
initiating  water  projects  to  provide  flood 
control  and  security  for  expanded 
agricultiual  activity. 

Fender's  blue  butterfly,  Lupinus 
sulphureus  ssp.  kincaidii,  and  Erigeron 
decumbens  var.  decumbens  likely  once 
occurred  over  a  large  distribution 
throughout  the  historic  native  prairie. 
Native  prairie  vegetation  in  the 
Willamette  Valley  was  decimated  by  the 
rapid  expansion  of  agriculture  during 
the  140-year  period  from  the  1850s  to 
the  present.  Humans  also  began 
suppressing  the  fire  disturbance  regime 
on  native  prairie  habitat.  Fire 
suppression  allowed  shrub  and  tree 
species  to  overtake  grasslands,  while 
agricultural  practices  hastened  the 
decline  of  native  prairie  species  through 
habitat  loss  and  increased  grazing 
(Johannessen  etal.  1971;  Franklin  and 
Djmiess  1973).  Fence  rows  and 
intervening  strips  of  land  along 
agricultural  fields  and  roadsides  served 
as  the  only  refugia  from  these  forces  of 
change. 

Altnough  large  prairie  expanses 
dominated  by  native  species  had  been 
lost  by  the  early  1900's,  many  remnant 
grasslands  with  a  large  native  species 
component  have  been  recently 
identified.  These  remnants,  often 
dominated  by  nonnative  species,  also 
support  the  only  remaining  occurrences 
of  native  prairie  species  in  the 
Willamette  Valley.  Current  estimates  of 
the  remaining  native  upland  prairie  in 
the  Willamette  Valley  are  less  than  400 
ha  (988  ac)  (Alverson,  pers.  comm. 
1994).  This  estimate  represents  only 
one-tenth  of  one  percent  of  the  original 
upland  prairie  once  available  to 
Fender's  blue  butterfly  and  Lupinus 
sulphureus  ssp.  kincaidii.  Fender's  blue 
butterfly  and/or  L.  sulphureus  ssp. 
kincaidii  and/or  Erigeron  decumbens 
var.  decumbens  currently  occupy 
slightly  more  than  one-half  of  this 
upland  pr8iirie  habitat  (62  sites,  210  ha 
(112.8  ac)).  Within  the  remnant  prairie 
habitat,  E.  decumbens  var.  decumbens 
occupies  28  sites  across  116  ha  (286  ac), 
L.  sulphureus  ssp.  kincaidii  occupies  54 
sites  across  158  ha  (370  ac),  while 
Fender's  blue  butterfly  occupies  32  sites 
across  165  ha  (408  ac).  Similar  losses 
have  occurred  for  wet  prairie  habitats, 
but  estimates  of  current  acreage  are  not 
available. 

Fender's  Blue  Butterfly 

Fender's  blue  butterfly  is  one  of  about 
a  dozen  subspecies  of  Boisduval's  blue 
butterfly  (Icaricia  icariodes).  Icaricia 
icarioides  is  found  in  western  North 
America;  subspecies  fenderi  is  restricted 
to  the  Willamette  Valley  (Dornfeld  1980; 
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R.  H.  T.  Mattoni,  University  of 
California,  pers.  conun.  to  C.  Nagano 
1997;  J.  Emmel,  Heraet,  California,  pers. 
comm.  to  C.  Nagano  1997).  Fender's 
blue  butterfly  was  described  by  Ralph 
W.  Macey  (1931)  as  Plebejus  maricopa 
fenderi  based  on  specimens  he  had 
collected  in  Yamhill  County,  Oregon. 
The  species  maricopa  is  currently 
considered  to  be  a  synonym  of  the 
species  icarioides  (Miller  and  Brown 
1981).  The  species  icaricia  has  been 
determined  to  be  a  member  of  the  genus 
Icaricia,  rather  than  the  genus  Plebejus 
(Miller  and  Brown  1981;  R.  H.  T. 
Mattoni,  pers.  comm.  to  C.  Nagano 
1997).  Some  researchers  considered 
subspecies  fenderi  to  be  a  s5monjTn  of 
the  pardalis  blue  butterfly  (Icaricia 
icarioides  pardalis),  an  inhabitant  of  the 
central  California  Coast  Range  near  San 
Francisco  (Downey  1975;  Miller  and 
Brown  1981).  We  consider  Fender's  blue 
butterfly  as  a  distinct  taxon  based  on 
adult  characters  and  geographic 
distribution  (Domfeld  1980;  Hammond 
and  Wilson  1993;  R.  H.  T.  Mattoni  and 
J.  Emmel,  pers.  conun.  to  C.  Nagano 
1997). 

Fender's  blue  butterfly  is  small  with 
a  wingspan  of  approximately  2.5 
centimeters  (cm)  (1  inch  (in)).  The 
upper  wings  of  the  males  are  brilliant 
blue  in  color,  and  the  borders  and  basal 
areas  are  black.  The  upper  wings  of  the 
females  are  completely  brown  colored. 
The  vmdersides  of  the  wings  of  both 
sexes  are  creamish  tan,  with  black  spots 
surrounded  with  a  fine  white  border  or 
halo.  The  dark  spots  on  the  underwings 
of  male  Fender's  blue  butterflies  are 
small.  In  contrast,  the  dark  spots  on  the 
underwings  of  the  pembina  blue 
butterfly  (Icaricia  icariodes  pembina) 
are  surroxmded  with  wide  white  haloes, 
and  the  underside  of  the  hindwings  of 
Boisduval's  blue  butterfly  (Icaricia 
icariodes)  is  very  pale  whitish  gray  with 
broad  haloes  around  the  black  spots. 

We  do  not  know  the  precise  historic 
distribution  of  Fender's  blue  butterfly 
due  to  the  limited  information  collected 
on  this  subspecies  prior  to  its 
description  in  1931  (Macy  1931). 
Although  Ralph  W.  Macy  collected  the 
type  specimens  for  this  butterfly  in 
1929,  only  a  limited  number  of 
collections  were  made  between  the  time 
of  the  subspecies'  discovery  and  Macy's 
last  observation  on  May  23,  1937,  in 
Benton  County,  Oregon  (Hammond  and 
Wilson  1992a).  A  lack  of  information  on 
the  identity  of  the  butterfly's  host  plant 
caused  researchers  to  focus  their  survey 
efforts  on  common  lupine  species 
known  to  occur  in  the  vicinity  of  Macy's 
collections.  As  a  result,  no  Fender's  blue 
butterflies  were  observed  during  20 
years  of  widespread  investigation. 


Finally,  Dr.  Paul  Hammond 
rediscovered  Fender's  blue  butterfly  in 
1989  at  McDonald  Forest,  Benton 
Coimty,  Oregon,  on  an  uncommon 
species  of  lupine,  Lupinus  sulphureus 
ssp.  kincaidii.  Recent  surveys  have 
indicated  that  the  insect  is  confined  to 
the  Willamette  Valley  and  currently 
occupies  32  sites  in  Yamhill,  Polk, 
Benton,  and  Lane  Counties  (Hammond 
and  Wilson  1993;  Schultz  1996).  One 
population  at  Willow  Creek  is  found  in 
wet,  Descbampsia-type  prairie,  while 
the  remaining  sites  are  found  on  drier 
upland  prairies  characterized  by 
Festuca  spp.  Fender's  blue  butterflies 
occupy  sites  located  almost  exclusively 
on  the  western  side  of  the  valley,  within 
33  km  (21  mi)  of  the  Willamette  River. 

Although  researchers  have  made  only 
limited  observations  of  the  early  life 
stages  of  Fender's  blue  butterfly,  the  life 
cycle  of  the  species  likely  is  similar  to   . 
other  subspecies  of  Icaricia  icarioides 
(R.  H.  T.  Mattoni,  pers.  comm.  to  C. 
Nagano  1997;  G.  Pratt,  Riverside, 
California,  pers.  comm.  to  C.  Nagano 
1997;  Hammond  and  Wilson  1993). 
Adult  butterflies  lay  their  eggs  on 
perennial  Lupinus  sp.  (Ballmer  and 
Pratt  1988),  the  food  plant  of  the 
caterpillar  during  May  and  June.  Newly 
hatched  larvae  feed  for  a  short  time, 
reaching  their  second  instar  in  the  early 
summer,  at  which  point  they  enter  an 
extended  diapause  (maintaining  a  state 
of  suspended  activity).  Diapausing 
larvae  remain  in  the  leaf  litter  at  or  near 
the  base  of  the  host  plant  through  the 
fall  and  winter  and  may  become  active 
again  in  March  or  April  of  the  following 
year.  Some  larvae  may  be  able  to  extend 
diapause  for  more  than  one  season 
depending  upon  the  individual  and 
environmental  conditions  (R.  H.  T. 
Mattoni  pers.  comm.  to  C.  Nagano 
1997).  Once  diapause  is  broken,  the 
larvae  feed  and  grow  through  three  to 
four  additional  instars,  enter  their  pupal 
stage,  and  then  emerge  as  adult 
butterflies  in  April  and  May.  Behavioral 
observations  of  Fender's  blue  butterfly 
indicate  the  larvae  are  alert  to  potential 
predators,  with  individuals  dropping 
from  their  feeding  position  on  lupine 
leaves  to  the  base  of  the  plant  at  the 
slightest  sign  of  disturbance  (C.  Schultz, 
University  of  Washington,  pers.  comm. 
1994).  A  Fender's  blue  butterfly  may 
complete  its  life  cycle  in  1  year. 

The  larvae  of  many  species  of 
lycaenid  butterflies,  including  Icaricia 
icarioides,  possess  specialized  glands 
that  secrete  a  sweet  solution  sought  by 
some  ant  species  who  may  actively 
"tend"  and  protect  them  from  predators 
and  parasites  (Ballmer  and  Pratt  1988; 
G.  Pratt,  pers.  comm.  to  C.  Nagano 
1997).  Although  ants  tend  other 


subspecies  of  Boisduval's  blue  butterfly 
during  their  larval  stage  (Downey  1962, 
1975;  Thomas  Reid  Associates  1982;  R. 
H.  T.  Mattoni  and  G.  Pratt,  pers.  comm. 
to  C.  Nagano  1997),  limited  observations 
of  Fender's  blue  butterfly  larvae  in  the 
field  have  failed  to  document  such  a 
mutualistic  association  (Hammond 
1994).  However,  this  situation  may  be 
due  to  the  nocturnal  activity  patterns  of 
the  Icaricia  icarioides  larvae,  because  it 
appears  that  this  species  has  an  obligate 
relationship  with  ants  (G.  Pratt,  pers. 
comm.  to  C.  Nagano  1997).  Schultz 
(pers.  comm.  1994)  has  observed 
nonnative  Argentine  ants  (Iridomyrmex 
humilis)  tending  Fender's  blue  butterfly 
larvae  during  indoor  rearing  trials. 

Of  the  32  sites  where  Fenders  blue 
butterfly  occurs,  Lupinus  sulphureus 
ssp.  kincaidii  co-occiu^  as  a  larval  host 
plant  at  27  of  these.  The  near  absence 
of  the  Fender's  blue  butterfly  at  sites 
without  Lupinus  sulphureus  ssp. 
kincaidii  suggests  that  L.  laxiflorus 
(spiured  lupine)  and  L.  albicaulis  (sickle 
keeled  lupine)  may  be  secondary  food 
plants  used  by  the  insect  (Hammond 
and  Wilson  1993).  Occiurences  where 
Fender's  blue  butterfly  apparently  does 
not  rely  on  L.  sulphureus  ssp.  kincaidii 
as  its  primary  host  plant  have  been 
noted  at  Cobiu^  Ridge  where  L. 
laxiflorus  is  the  sole  host  plant  across 
greater  than  95  percent  of  the  site 
(Schultz  in  litt.  1998),  two  other  sites 
where  L.  laxiflorus  is  the  primary  food 
plant  (Schultz  1996),  and  an  additional 
two  sites  where  L.  laxiflorus  co-occurs 
with  L.  sulphureus  ssp.  kincaidii 
(Hammond  and  Wilson  1993).  Fender's 
blue  butterfly  also  occupies  six  sites 
where  L.  albicaulis  is  the  primary  food 
plant;  however,  the  butterfly  is 
declining  at  two  of  these  sites. 

At  this  time  we  have  no  information 
to  suggest  that  Lupinus  albicaulis  and/ 
or  L.  laxiflorus  are  inferior  host  plants 
either  physically  or  biochemically,  or 
that  the  oviposition  behavior  of  the 
Fender's  blue  butterfly  prefers  L. 
sulphureus  ssp.  kincaidii.  It  is  possible 
that  the  co-occurrence  of  these  two 
species  is  due  to  environmental  factors 
favoring  L.  sulphureus  ssp.  kincaidii 
that  also  favor  Fender's  blue  butterfly. 
However,  this  phenomenon  of  food 
plant  specificity  has  been  documented 
in  other  species  of  butterflies  and  moths 
(Longcore  et  al.  1997).  We  may  say, 
however,  that  at  the  majority  of  sites 
where  Fender's  blue  butterfly  occurs,  L. 
sulphureus  ssp.  kincaidii  serves  as  the 
sole  source  for  larval  food  and 
oviposition  sites  and  native  wildflowers 
for  adult  nectar.  Research  in 
collaboration  with  Katrina  Dlugosh 
(Schultz  in  litt.  1998)  indicates  that 
native  wildflovfers  in  the  Willamette 
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Valley  prairies  |  irovide  more  nectar  than 
nonnative  flow*  rs  and  that  Fender's 
blue  butterfly  pi  ipulation  density  is 
positively  corre  ated  with  the  density  of 
native  wildflowsrs.  In  Lane  County,  key 
native  flowers  ii  iclude  Allium 
amplectans,  Ca  acbortus  tolmiei, 
Camassia  quamash,  Eriophyllum 
lanatum,  and  Sidalcea  virgata  (Schultz 
in  lift.  1998). 

Lupinus  Sulphvreus  ssp.  Kincaidii 

In  1924.  C.P.  Smith  first  described 
Lupinus  sulpbweus  ssp.  kincaidii  as  L. 
oreganus  var.  ki  ncaidii  from  a  collection 
made  in  Corvall  is.  Oregon  (Kuykendall 
and  Kaye  1993a  .  Phillips  (1955) 
transferred  the  t  ixon  to  a  subspecies 
status  as  L.  sulp  iureus  ssp.  kincaidii. 
Hitchcock  et  a).  (1961)  retained  the 
position  noted  ly  Phillips  (1955),  but 
preferred  the  combination  as  a  varietal 
rank,  L  sulphm  eus  var.  kincaidii. 

Lupinus  sulpnureus  ssp.  kincaidii 
occupies  48  site  s  throughout  the 
Willamette  Vail  3y.  Four  sites  are  in  the 
Umpqua  Valley  of  Douglas  County, 
Oregon,  and  tw( »  sites  are  in  southern 
Washington.  Th  b  latitudinal  range  of  the 
54  sites  of  L.  sui  phureus  ssp.  kincaidii 
spans  from  Lewis  County,  Washington, 
south  to  Dougla ;  County,  Oregon,  and  a 
distance  of  400  cm  (320  mi).  This 
distribution  im|  ilies  a  close  association 
with  native  upli  ind  prairie  sites  that  are 
characterized  b; '  heavier  soils  with 
mesic  to  slightl; '  xeric  soil  moisture 
levels.  At  the  sc  uthern  limit  of  its  range, 
the  subspecies  <  iccurs  on  well- 
developed  soils  adjacent  to  serpentine 
outcrops  where  the  plant  is  often  found 
under  scattered  oaks  (Kuykendall  and 
Kaye  1993a). 

Lupinus  sulp  mreus  ssp.  kincaidii  is 
easily  distingui  ihed  from  other 
sympatric  mem  jers  of  the  genus 
Lupinus  with  it ;  low-growing  habit  and 
unbranched  inf  orescence.  Its  aromatic 
flowers  have  a  <  lightly  reflexed, 
distinctly  ruffled  banner,  and  are 
yellowish-creai  1  colored,  often  showing 
shades  of  blue  (  n  the  keel.  The  upper 
calyx  lip  is  shoit,  yet  not  obscured  by 
the  reflexed  bai  iner  when  viewed  from 
above.  The  leaf  ets  tend  to  a  deep  green 
with  an  upper  s  urface  that  is  often 
glabrous  (smoo  h).  The  plants  are  4  to  8 
decimeters  (dmJ  (16  to  32  in)  tall,  with 
single  to  multij  le  unbranched  flowering 
stems  and  basa  leaves  that  remain  after 
flowering  (Kuv  endall  and  Kaye  1993a). 

Lupinus  sulp  lureus  ssp.  kincaidii  is  a 
long-lived  pereinial  species,  with  a 
maximum  reported  age  of  25  years  (M. 
Wilson,  Oregon  State  University,  in  litt., 
1993).  Individual  plants  are  capable  of 
spreading  by  rl  izomes  (horizontal 
stems),  produc;  ng  clumps  of  plants 
exceeding  20  n  eters  (m)  (66  feet  (ft))  in 


diameter  (P.  Hammond,  independent 
consultant,  pers.  comm.  1994).  The  long 
rhizomes  do  not  produce  adventitious 
roots  (secondary  roots  growing  from 
stem  tissue),  apparently  do  not  separate 
from  the  parent  clump,  and  the  clumps 
may  be  short-lived,  regularly  dying  back 
to  the  crown  (Kuykendall  and  Kaye 
1993a).  L.  sulphureus  ssp.  kincaidii  is 
pollinated  by  solitary  bees  and  flies  (P. 
Hammond,  pers.  comm.  1994).  Seed  set 
and  seed  production  are  low,  with  few 
(but  variable)  numbers  of  flowers 
producing  fruit  from  year  to  year,  and 
each  fruit  containing  an  average  of  0.3- 
1.8  seeds  (Listen  et  al.  1994).  Seeds  are 
dispersed  from  fruits  that  open 
explosively  upon  drying. 

Erigeron  Decumbens  var.  Decumbens 

Thomas  Nuttall  (1840)  based  his 
description  of  Erigeron  decumbens  on  a 
specimen  he  collected  in  the  summer  of 
1835.  The  autonym  E.  decumbens  var. 
decumbens  was  automatically 
established  by  Cronquist  (1947)  when 
he  described  E.  decumbens  var. 
robustior.  Recent  revisions  of  the 
Erigemn  genus  (Strother  and  Ferlatte 
1988,  Nesom  1989)  treat  the  plant  as  a 
variety,  E.  decumbens  var.  decumbens. 

According  to  Strother  and  Ferlatte 
(1988),  Erigeron  decumbens  var. 
decumbens  is  geographically  limited  to 
the  Willamette  Valley  and  the 
morphologically  similar  E.  decumbens 
var.  robustior  is  restricted  to  Humboldt 
and  western  Trinity  Counties, 
California.  Intermediate  specimens  of 
Erigeron  from  southern  Oregon  are 
considered  by  Strother  and  Ferlatte 
(1988)  to  be  robust  specimens  of  E. 
eatonii  var.  plantagineus. 

Clark  et  al.  (1993)  reviewed 
herbarium  specimens  and  found  a 
historical  distribution  of  Erigeron 
decumbens  var.  decumbens  throughout 
the  Willamette  Valley.  He  found 
frequent  collections  from  the  period 
between  1881  and  1934,  yet  no 
collections  or  observations  from  1934  to 
1980  (Clark  et  al.  1993).  The  species  was 
rediscovered  in  1980  in  Lane  County, 
Oregon,  and  has  since  been  identified  at 
28  sites  in  Polk,  Marion,  Linn,  Benton, 
and  Lane  Counties,  Oregon.  With  only 
28  occurrences  and  116  ha  (286  ac)  of 
occupied  habitat,  E.  decumbens  var. 
decumbens  has  the  most  restricted  range 
of  the  species  being  listed  herein. 

Erigeron  decumbens  var.  decumbens 
is  a  perennial  herb,  15  to  60  nun  (0.6  to 
2.4  in)  tall,  with  erect  to  sometimes 
prostrate  stems  at  the  base.  The  basal 
leaves  often  wither  prior  to  flowering 
and  are  mostly  linear,  5  to  12  cm  (2  to 
5  in)  long  and  3  to  4  mm  (0.1  to  0.2  in) 
wide.  Flowering  stems  produce  two  to 
five  heads,  each  of  which  is  daisy-like. 


with  pinkish  to  pale  blue  ray  flowers 
and  yellow  disk  flowers.  Ray  flowers 
often  fade  to  white  with  age  (Siddall 
and  Chambers  1978).  The 
morphologically  similar  E.  eatonii 
occiu-s  east  of  the  Cascade  Mountains, 
while  the  sympatric  species  Aster  hallii 
flowers  later  in  the  summer.  In  its 
vegetative  state,  Erigeron  decumbens 
var.  decumbens  can  be  confused  with  A. 
hallii,  but  close  examination  reveals  the 
reddish  stems  of  A.  hallii  in  contrast  to 
the  green  stems  of  E.  decumbens  var. 
decumbens  (Clark  et  al.  1993). 

As  with  many  species  in  the  family 
Asteraceae,  Erigeron  decumbens  var. 
decumbens  produces  large  quantities  of 
wind-dispersed  seed.  Flowering 
typically  occurs  in  Jime  and  July  with 
pollination  carried  out  by  sjrphrid  flies 
and  solitary  bees.  Seeds  are  released  in 
July  and  August.  Although  the  seeds  are 
wind-dispersed,  the  short  statiu-e  of  this 
species  likely  prevents  the  long-distance 
travel  of  many  of  these  seeds.  Erigeron 
decumbens  var.  decumbens  is  capable 
of  vegetative  spreading  and  is 
commonly  foimd  in  large  clumps 
scattered  throughout  a  site  (Clark  et  al. 
1993). 

Previous  Federal  Action 

Erigeron  decumbens  var.  decumbens 
was  initially  included  as  a  category  2 
candidate  in  a  Notice  of  Review  (NOR) 
published  bv  us  on  December  15, 1980 
(45  FR  82506).  At  that  time,  category  2 
candidates  were  those  species  for  which 
we  had  information  indicating  that 
listing  may  be  appropriate,  but  for 
which  additional  information  was 
needed  to  support  the  preparation  of  a 
proposed  rule.  On  November  28,  1983, 
we  published  an  NOR  upgrading  this 
species  to  category  1  status  (48  FR 
53649).  At  that  time,  category  1  taxa 
were  those  for  which  we  had  sufficient 
data  to  support  preparation  of  listing 
proposals.  Subsequently,  E.  decumbens 
var.  decumbens  was  reassigned  category 
2  candidacy  in  an  NOR  published  on 
September  27,  1985  (50  FR  39527).  On 
February  21,  1990,  we  published  an 
NOR(55  FR  6202)  that  reinstated  E. 
decumbens  var.  decumbens  as  a 
category  1  candidate  and  also 
designated  Lupinus  sulphureus  ssp. 
kincaidii  as  a  category  2  candidate  (55 
FR  6121).  We  published  an  NOR  on 
February  28,  1996  (61  FR  7596),  which 
updated  the  candidate  species  list  and 
discontinued  the  use  of  categories. 
Erigeron  decumbens  var.  decumbens 
was  retained  as  a  candidate  species  (a 
candidate  was  defined  as  any  taxa 
meeting  the  definition  of  former 
category  1  species).  Lupinus  sulphureus 
ssp.  kincaidii  and  other  former  category 
2  candidates  were  not  retained  as 


Federal  Register /Vol.  65,  No.  16 /Tuesday,  January  25,  2000 /Rules  and  RegulaUons  3879 


candidates.  Since  that  NOR  was 
published,  we  have  reevaluated  the 
available  information  and  determined 
that  listing  is  warranted  for  L. 
sulphureus  ssp.  kincaidii. 

Fender's  blue  butterfly  was  initially 
assigned  to  category  3  A  taxa in  the  NOR 
published  on  January  6. 1989  (54  FR 
572).  The  best  available  information  at 
that  time  indicated  that  this  butterfly 
was  likely  extinct  because  the 
subspecies  had  last  been  observed  in 
1937.  Category  3A  taxa  were  taxa  for 
which  we  had  pervasive  evidence  of 
extinction,  however,  if  rediscovered, 
such  taxa  might  be  reconsidered  for 
listing.  The  rediscovery  of  this  butterfly 
in  May  1989  prompted  us  to  change  the 
status  of  the  subspecies  to  a  category  2 
candidate  in  the  NOR  published  on 
November  21,  1991  (56  FR  58830).  hi 
the  NOR  published  on  February  28, 
1996  (61  FR  7596),  we  retained  Fender's 
blue  butterfly  as  a  candidate  for  listing. 
On  January  27,  1998,  we  published  a 
proposed  rule  (63  FR  3863)  to  hst  the 
Fender's  blue  butterfly  (Icaricia 
icarioides  fenderi),  Lupinus  sulphureus 
ssp.  kincaidii  (Kincaid's  lupine),  and 
Erigeron  decumhens  var.  decumbens 
(Willamette  daisy)  under  the  Act. 

The  processing  of  this  final  rule 
conforms  with  our  Listing  Priority 
Guidance  published  in  the  Federal 
Register  on  October  22,  1999  (64  FR 
57114).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings. 
Highest  priority  is  processing 
emergency  listing  rules  for  any  species 
determined  to  face  a  significant  and 
imminent  risk  to  its  well-being  (Priority 
1).  Second  priority  (Priority  2)  is 
processing  final  determinations  on 
proposed  additions  to  the  lists  of 
endangered  and  threatened  wildlife  and 
plants.  Third  priority  is  processing  new 
proposals  to  add  species  to  the  lists.  The 
processing  of  administrative  petition 
findings  (petitions  filed  under  section  4 
of  the  Act)  is  the  fourth  priority.  The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  imder  the  Listing  Priority 
Guidance.  This  final  rule  is  a  Priority  2 
action  and  is  being  completed  in 
accordance  with  the  current  Listing 
Priority  Guidance. 

Summary  of  Comments  and 
Recommendations 

In  the  January  27,  1998,  proposed  rule 
(63  FR  3863)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  listing  decision. 


Appropriate  State  agencies,  coimty 
governments,  city  govermncnts.  Federal 
agencies,  scientific  organizations, 
private  landowners,  industrial 
landowners  and  other  interested  parties 
were  contacted  and  requested  to 
comment.  Newspaper  notices  inviting 
public  comments  were  published  in  the 
Oregonian  on  February  25-27,  1998, 
and  the  Eugene  Register  Guard  on 
February  26-27, 1998.  Following  the 
publication  of  the  proposed  nde,  we 
received  29  written  comments  diuing 
the  comment  period. 

Five  commenters  opposed,  and  24 
favored  the  listing  of  Erigeron 
decumbens  var.  decumbens  and  Icaricia 
icarioides  fenderi  as  endangered  and 
Lupinus  sulphureus  ssp.  kincaidii  as 
threatened.  Several  commenters 
provided  information  on  the  status  of, 
and  threats  to,  various  populations  of 
Erigeron  decumbens  var.  decumbens, 
Icaricia  icarioides  fenderi,  and  Lupinus 
sulphureus  ssp.  kincaidii  that  updated 
the  information  presented  in  the 
proposed  rule.  We  incorporated  that 
information  into  the  Background  and 
Simimary  of  Factors  Affecting  the 
Species  sections  of  this  final  rule,  and 
we  took  it  into  consideration  in  the 
listing  determination.  We  grouped 
comments  questioning  or  opposing  the 
proposed  nlle  into  issues  that  are 
discussed  below. 

Issue  1 :  One  commenter  stated  that 
the  information  presented  in  the 
proposed  rule  was  not  accurate  for  his 
area  and  raised  questions  regarding  the 
accvu-acy  of  data  in  other  areas. 

Our  Response:  We  reviewed  all  the 
data  concerning  information  regarding 
the  area  in  question.  On  March  10,  1998, 
we  sent  three  detailed  maps  depicting 
the  location  of  Lupinus  sulphureus  ssp. 
kincaidii  at  the  site  and  information  we 
had  on  this  locality  to  the  commenter. 
These  maps  showed  the  historical 
locations  of  butterflies  and  L. 
sulphureus  ssp.  kincaidii  in  the  area  in 
question. 

In  oiu  letter  to  the  landowner,  we 
sought  clarification  on  the  status  of  the 
population  that  is/was  apparently  on 
the  commenter's  land.  Upon  receipt  ot 
the  letter,  the  landowner  called  us  and 
informed  us  that  he  did  not  know  the 
status  of  the  population  in  question  but 
could  check  later  that  summer. 

On  November  24, 1998,  we  contacted 
the  landowner.  The  landowner 
informed  us  that  a  fence  in  the  area 
where  Lupinus  sulphureus  ssp. 
kincaidii  occurred  had  been  moved 
approximately  15  feet  north.  The  area 
between  the  old  fence  and  the  new 
fence  where  L.  sulphureus  ssp.  kincaidii 
had  occurred  was  plowed.  However,  he 
thought  that  a  couple  L.  sulphureus  ssp. 


kincaidii  plants  occurred  along  the  new 
fenceline  but  that  the  tall  grass  would 
probably  eliminate  them  very  shortly. 

Issue  2:  Two  commenters  opposed 
listing  the  Fender's  blue  butterfly 
because  the  butterfly  has  360  acres  to 
live  on  and  all  food  they  need  if  Lupinus 
sulphureus  ssp.  kincaidii  is  protected  by 
listing. 

Our  Response:  About  30  percent  of 
tbe  Fender's  blue  butterfly  occiu-s  at 
seven  sites  across  52  ha  (128  ac)  of 
habitat  where  Lupinus  sulphureus  ssp. 
kincaidii  is  not  present  and  thus  a 
substantial  portion  of  the  butterflies 
would  not  be  protected  by  listing  the 
plant.  Although  one  purpose  of  the  Act 
is  to  conserve  ecosystems  upon  which 
endangered  and  threatened  species 
depend,  its  listing  provisions  apply  only 
to  species  rather  than  ecosystems  (16 
U.S.C.  1533). 

Issue  3:  Two  commenters  opposed  the 
listing  of  the  three  species  because  it 
was  not  stated  how  much  of  the 
2,600.000  ha  (6,400,000  ac)  of  the 
Willamette  Basin  would  be  affected  by 
this  listing  action.  Commenters 
expressed  concern  that  farm  acreage 
would  be  taken  out  of  production 
through  this  listing  action  and  farm 
profits  would  be  lost. 

Our  Response:  The  listing  of  the  two 
plants  and  the  butterfly  will  impact  only 
those  habitat  hectares  (acres)  ciurently 
occupied  by  the  species.  Within  this 
available  habitat,  Erigeron  decumbens 
var.  decumbens  occupies  28  sites  across 
116  ha  (286  ac),  L.  sulphureus  ssp. 
kincaidii  occupies  54  sites  across  1 58  ha 
(370  ac),  while  Fender's  blue  butterfly 
occupies  32  sites  across  165  ha  (408  ac). 
The  Fender's  blue  butterfly  and  L. 
sulphureus  ssp.  kincaidii  co-occin  at  25 
sites  across  113  ha  (279  ac),  and  the  E. 
decumbens  var.  decumbens  co-occurs 
with  both  the  butterfly  and  L. 
sulphureus  ssp.  kincaidii  on  1  upland 
site  across  49.5  ha  (122  ac).  Thus,  the 
total  area  that  would  be  impacted  by  the 
listing  of  these  three  species  is  276  ha 
(684  ac),  not  2,600,000  ha  (6,400,000 
ac). 

Recovery  plaiming  for  the  species 
may  include  recommendations  for  land 
acquisition  or  easements  involving 
private  landowners.  Some  of  these  areas 
may  be  unoccupied  prairie  habitat. 
These  efforts  would  be  undertaken  only 
with  the  voluntary  cooperation  of  the 
landowner.  In  the  majority  of  cases, 
private  landowners  are  not  prevented 
from  using  their  land  in  the  manner 
originally  intended.  Within  the 
Willamette  Valley  wetland  prairies, 
there  are  26  sites  across  116  ha  (286  ac) 
where  Erigeron  decumbens  var. 
decumbens  occurs  and  that  would 
require  Federal  regulatory  agencies. 
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primarily  the  C  orps,  to  ensure  that 
certain  actions  on  these  sites,  including 
the  issuance  of  wetland  permits  under 
section  404  of  1  he  Clean  Water  Act,  are 
not  likely  to  je(  ipardize  the  continued 
existence  of  th  s  species.  In  some  cases, 
the  Corps  may  require  that  private 
landowners  wl  o  apply  for  permits 
reduce  the  sco|  le  or  extent  of  their 
proposed  fill  p  -oject  if  the  fill  would 
adversely  affec  t  E.  decumbens  var. 
decumbens. 

Landowners  will  be  able  to  use 
occupied  Fendpr's  blue  butterfly  habitat 
(165  ha  (407  ad))  as  long  as  the  use  does 
not  involve  the  take  of  the  butterfly.  The 
Act  and  its  im|  lementing  regulations  set 
forth  a  series  o  prohibitions  and 
exceptions  that  apply  to  endangered 
wildlife,  including  prohibition  of  take 
(16  U.S.C.  153J).  T^e  includes  harass, 
harm,  pxusue,  hunt,  shoot,  wound,  kill, 

•  collect;  or  to  attempt 
U.S.C.  1532).  Permits 

^o  carry  out  otherwise 

/ities  involving 

Mlife  under  certain 
circumstances  J  If  certain  requirements 
are  met,  these  permits  are  available  for 
incidental  taka  in  connection  with 
otherwise  lawlul  activities. 

Executive  Ofder  12630,  Government 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,  require  that  a  Taking  Implication 
Assessment  (TiA)  be  conducted  "as  a 
part  of  the  fina  1  rulemaking  to  evaluate 
the  risk  of  and  strategies  for  avoidance 
of  the  taking  o  private  property." 
However,  the  Attorney  General's 
guidelines  statb  that  TIAs  used  to 
analyze  the  po  tential  for  Fifth 
Amendment  "  aking  claims"  are  to  be 

rather  than  before,  an 
;  i  restricted  discretionary 
decision.  In  enacting  the  Act,  Congress 
required  the  D  apartment  to  list  a  species 
based  solely  u  )on  scientific  and 
commercial  d<  ta  indicating  whether  or 
not  the  specie!  is  in  danger  of 

may  not  withhold  a 
listing  based  upon  economic  concerns. 
Therefore,  even  though  a  TIA  may  be 
required,  a  TiA  for  a  listing  action  is 

after  the  final 

is  made  regarding 

the  species. 


finalized  only 
determination 
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listing  decisions  are  based  upon 
scientifically  sound  data,  assumptions, 
and  analyses,  including  input  of 
appropriate  experts  and  specialists. 
Comments  provided  by  Cathy  L. 
Maxwell,  Dr.  Robert  Michael  Pyle, 
Cheryl  B.  Schultz,  and  Dr.  Mark  Wilson, 
Associate  Professor  of  Botany  and  Plant 
Pathology  at  Oregon  State  University 
were  incorporated  into  the  final  rule. 
Cathy  L.  Maxwell;  Dr.  Robert  Michael 
Pyle;  Cheryl  B.  Schultz;  Dr.  Mark 
Wilson;  David  Brittell,  Assistant 
Director,  Wildlife  Management  Program, 
Washington  Department  of  Fish  and 
Wildlife;  and  Diane  S.  Doss, 
Conservation  Chair,  Washington  Native 
Plant  Society,  supported  our  position 
that  Erigeron  decumbens  var. 
decumbens  and  Fender's  blue  butterfly 
were  endangered  and  Lupinus 
sulphureus  ssp.  kincaidii  was 
threatened  throughout  their  limited 
range  in  the  Willamette  Valley  of 
western  Oregon  and  Boistfort  Valley, 
Lewis  County,  Washington. 

Summary  of  Factors  AfiSecting  the 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  CFR  Part  424) 
issued  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Fender's  blue  butterfly 
( Icaricia  icarioides  fenderi),  Lupinus 
sulphureus  ssp.  kincaidii  (Kincaid's 
lupine),  and  Erigeron  decumbens  var. 
decumbens  (Willamette  daisy)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange.  Over 
the  last  140  years,  humans  have 
extensively  altered  native  prairie  in  the 
Willamette  Valley  (see  Background 
section  of  this  final  rule),  which  has 
resulted  in  a  loss  of  greater  than  99 
percent  of  the  only  known  habitat  area 
for  the  Fender's  blue  butterfly,  Lupinus 
sulphureus  ssp.  kincaidii,  and  Erigeron 
decumbens  var.  decumbens  (E. 
Alverson,  pers.  comm.  1994). 

Within  tne  88  remnants  of  native 
prairie  occupied  by  these  species  in  the 
Willamette  Valley,  the  Fender's  blue 
butterfly  occurs  at  32  sites  (Hammond 
and  Wilson  1993,  Schultz  1996), 
Lupinus  sulphureus  ssp.  kincaidii 
occurs  at  54  sites  (Kuykendall  and  Kaye 
1993a),  and  Erigeron  decumbens  var. 
decumbens  occurs  at  28  sites  (Clark  et 
al.  1993).  Fender's  blue  butterfly  and  L. 
sulphureus  ssp.  kincaidii  are  found  in 


close  association,  occiuring  together  at  a 
total  of  26  sites.  Erigeron  decumbens 
var.  decumbens  co-occurs  with  L. 
sulphureus  ssp.  kincaidii  at  only  one 
site  and  with  Fender's  blue  butterfly  at 
only  this  same  site,  Baskett  Butte. 
Typically  these  sites  are  small,  with 
extirpation  likely  in  the  near  futxu«. 
Activities  that  destroy,  modify,  or 
ciulail  the  habitat  of  L.  sulphureus  ssp. 
kincaidii,  E.  decumbens  var. 
decumbens,  and  Fender's  blue  butterfly 
are  discussed  below. 

The  immediacy  of  the  threat  of  habitat 
loss  in  the  last  remaining  88  remnants 
of  native  prairie  occupied  by  these 
species  has  been  well  dociunented. 
Habitat  at  80  percent  of  the  sites  (68 
sites)  is  rapidly  disappearing  due  to 
agriculture  practices,  development 
activities,  forestry  practices,  grazing, 
roadside  maintenance,  and  commercial 
Christmas  tree  fanning. 

Agricultural  Activities 

Agriciiltural  activities  likely  impact  at 
least  12  prairie  renmants.  Five  of  these 
remnants  are  wetland  prairies  occupied 
by  Erigeron  decumbens  var.  decumbens, 
seven  are  upland  prairies  of  which  six 
are  occupied  by  Lupinus  sulphureus 
ssp.  kincaidii,  and  two  are  occupied  by 
Fender's  blue  butterfly.  In  one  case,  a 
wheat  field  boundary  adjustment  near 
Buell  in  Polk  County  (Mill  Creek  Road 
South)  is  likely  to  lead  to  loss  of  a 
population  of  Fender's  blue  butterfly 
and  L.  sulphureus  ssp.  kincaidii 
(Hammond  1994).  By  1996,  this 
boundary  adjustment  was  implemented 
with  a  diminished  population  of  L. 
sulphureus  ssp.  kincaidii  and  Fender's 
blue  butterfly  still  present.  No  Fender's 
blue  butterflies,  however,  were  observed 
at  this  site  in  1997  (Hammond,  pers. 
comm.  1997).  The  majority  of  the 
habitat  supporting  populations  of  each 
of  these  species  are  habitat  remnants, 
such  as  small  habitat  patches  remaining 
after  other  habitat  loss  has  occiured. 
Small  habitat  patches  that  occiu-  along 
State  and  coimty  roadsides  face  greater 
threats  ft'om  agriculture  than  those 
occiuring  along  non-roadside  areas.  In 
past  decades,  many  roadside  habitats 
were  less  distiu'bed,  but  today  roadside 
stretches  of  habitats  adjoining  grass  seed 
farms  are  now  being  disked  and/or 
sprayed  with  herbicides  to  kill  all 
roadside  vegetation  (A.  Robinson,  U.S. 
Fish  and  Wildlife  Service,  pers.  obs. 
1997).  Grass  seed  farms  commonly  use 
herbicide  spraying  to  create  bare  soil  to 
prevent  the  spread  of  weeds  from 
roadsides  into  the  grass  seed  fields. 
Many  of  these  roadside  areas  are 
inhabited  by  populations  of  E. 
decumbens  var.  decumbens. 
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Development 

Urban  development  has  caused 
additional  loss  of  prairie  habitat  (Clark 
et  al  1993;  Hammond  and  Wilson 
1992a,  1992b  1992c,  1994,  1996; 
Kuykendall  and  Kaye  1993a:  Listen  et 
al.  1994;  Schultz,  1996;  Sidall  and 
Chambers  1978).  Destruction  of  upland 
prairie  habitat  occupied  by  Fender's 
blue  butterfly  and  Lupinus  sulphureus 
ssp.  kincaidii  at  several  sites  since  1992 
has  caused  the  butterflies  at  these  sites 
to  either  completely  die  out  or  to  be 
reduced  to  low,  non-viable  numbers. 
Future  losses  for  47  prairie  remnants  are 
projected  as  a  result  of  lu-ban 
development  (Hammond  1994, 1996), 
which  is  the  largest  single  factor 
ciurently  threatening  the  survival  of 
these  prairie  species.  Nineteen  of  these 
remnants  are  wetland  prairies 
supporting  Erigeron  decumbens  var. 
decumbens,  and  the  other  28  are  upland 
prairie  remnants  supporting  populations 
of  Fender's  blue  butterfly  and/or  L. 
sulphureus  ssp.  kincaidii. 

Examples  of  this  type  of  threat  are  the 
Dallas-dakdale  Avenue  sites  1  and  2 
covering  about  2  ha  (5  ac)  occupied  by 
Fender's  blue  butterfly  and  Lupinus 
sulphureus  ssp.  kincaidii  near  the  towrn 
of  Dallas  in  Polk  County.  These  sites  are 
expected  to  be  lost  due  to  planned 
housing  development  (Hammond  1996). 
The  loss  of  native  prairie  habitat  is 
further  exemplified  by  the  destruction 
of  a  site  supporting  6,000  plants  in  Lane 
County,  formerly  the  largest  occurrence 
of  Erigeron  decumbens  var.  decumbens, 
plowed  under  in  1986  prior  to  the 
development  of  an  industrial  £uid 
residential  site  (Kagan  and  Yamamoto 
1987).  Construction  of  a  single  driveway 
resulted  in  the  loss  of  one  site  occupied 
by  Fender's  blue  butterfly  and  L. 
sulphureus  ssp.  kincaidii  in  Kings 
Valley  (Hammond  1994).  Future 
highway  construction  potentially 
threatens  the  Nielson  Road  site  of  E. 
decumbens  var.  decumbens  located  in  a 
highway  expansion  corridor  in  Lane 
Coimty  (USFWS  1994).  The  populations 
of  Fender's  blue  butterfly  and  L. 
sulphureus  ssp.  kincaidii  at  Wren  in 
Benton  County  occur  at  2  sites  and 
cover  about  9  ha  (22  ac).  Only  a  portion 
of  the  populations  (7.4  ha)  (18  ac)  occur 
on  land  owned  by  The  Nature 
Conservancy  (TNC).  Heavy  clearing  and 
mowing  activities  on  private  lands 
adjacent  to  the  TNC  property  has  caused 
the  decline  of  the  lupine  and  is  reducing 
the  butterfly  population  at  the  Wren  site 
to  a  non-viable  state  (Hammond  and 
Wilson  1993).  At  the  Willow  Creek 
Main  site,  owmed  by  TNC,  Fender's  blue 
butterfly  and  L.  sulphureus  ssp. 
kincaidii  occur  together.  This  site  is 


actively  managed  for  the  benefit  of  the 
species,  and  the  lands  are  considered 
relatively  seciue  from  development 
threats.  Although  this  TNC  site  is 
considered  a  seciue  habitat  area, 
extensive  damage  to  habitat  occupied  by 
Fender's  blue  butterfly  and  L. 
sulphureus  ssp.  kincaidii  occurred  in 
1996  during  high- voltage  power-line 
repair  work  conducted  on  a  utility 
corridor  easement.  Two  other 
moderately  sized  habitat  patches 
occupied  by  E.  decumbens  var. 
decumbens  face  habitat  loss  from  trash 
dumping  (at  the  Grande  Ronde  site)  and 
urbanization  (at  the  west  Eugene  site) 
{Clark  etal.  1993). 

Forestry  Practices 

Silvicultinal  activities  for  timber 
production  have  threatened  6  percent  (5 
sites)  of  the  remaining  88  prairie 
occiurences.  The  Coburg  Ridge  area-2 
site  in  Lane  County  is  the  largest  site 
occupied  by  Fender's  blue  butterfly  and 
is  among  the  best  examples  of  remnant 
upland  native  prairie  in  the  Willamette 
Valley  (Hanunond  1994).  Native  species 
were  severely  damaged,  however,  by  the 
application  of  grass-specific  herbicide 
that  eliminated  grasses  and  severely 
damaged  other  herbaceous  species  prior 
to  tree  planting  activities. 
Approximately  4  ha  (10  ac)  were 
sprayed  with  herbicide.  The  saddle 
section  of  Coburg  Ridge  (area-2)  that 
received  aerial  application  of  the 
herbicide  is  used  by  Fender's  blue 
butterfly  due  to  the  presence  of  Lupinus 
laxiflorus,  an  alternate  host  plant,  but 
this  site  does  not  contain  L.  sulphui-eus 
ssp.  kincaidii  (Schuhz  1996).  Loss  of 
such  alternate  host  plant  sites  further 
limits  the  habitat  that  is  available  to 
support  Fender's  blue  butterfly. 
Additional  tree-planting  efforts  by  an 
adjacent  Coburg  Ridge  landowner 
threaten  to  alter  a  different  portion  of 
the  grassland  in  area-2,  which  has 
displayed  the  highest  levels  of  butterfly 
activity  on  Coburg  Ridge  in  previous 
years  (Schultz  1996).  This  site  received 
spot  herbicide  application  diuing  the 
planting  efforts,  rather  than  the  aerial 
broadcast  method  of  the  first  case; 
therefore,  the  immediate  effects  to  the 
habitat  were  not  as  severe.  However, 
tree  saplings  were  planted  and  as  the 
trees  grow  they  will  eventually  shade 
out  the  native  prairie  species,  resulting 
in  the  loss  of  butterfly  habitat. 

Herbicide  spraying  associated  with 
reforestation,  after  logging,  has  also 
altered  habitat  and  caused  a  decline  of 
a  Lupinus  sulphureus  ssp.  kincaidii 
population  on  Bureau  of  Land 
Management  (BLM)  properties.  At  the 
BLM  Letitia  Creek  Site,  L.  sulphureus 
ssp.  kincaidii  is  located  within  a  timber 


sale  unit  proposed  for  fuuu^  harvest  at 
the  beginning  of  year  2020.  The 
Callahan  Ridge  BLM  site  is  located  on 
the  boundary  between  timber  available 
for  harvest  and  a  non-commercial  rocky 
area  that  has  been  withdrawn  from  the 
timber  base.  No  timber  harvest  has  been 
scheduled  for  the  timber  portion  of  this 
site  for  the  next  30  years.  The  Letitia 
Creek  area,  where  plants  of  L. 
sulphureus  ssp.  kincaidii  are  located, 
was  impacted  when  the  jeep  trail 
nmning  along  the  ridge  was  renovated 
and  the  surrounding  forest  selectively 
logged.  Renovation  of  the  jeep  road 
destroyed  most  of  the  plants  along  the 
road  and  only  a  small  portion  of  ^e 
original  population  remains.  The  other 
large  occurrence  of  the  butterfly  and  L. 
sulphureus  ssp.  kincaidii  is  in  Benton 
Coimty  on  McDonald  State  Forest  and 
adjacent  private  lands  that  could  be 
similarly  affected  by  surrounding 
silvicultm-al  operations. 

Grazing 

Grazing  currently  impacts  13  of  the 
occupied  habitat  patches,  with  5  of 
these  being  wetlands  occupied  by 
Erigeron  decumbens  var.  decumbens. 
Most  of  the  habitat  at  the  Oak  Ridge 
south  site,  in  Yamhill  County,  occupied 
by  Fender's  blue  butterfly  and  Lupinus 
sulphureus  ssp.  kincaidii,  has  been  lost 
due  to  heavy  grazing  (Hammond  1996). 
Another  site  of  L.  sulphureus  ssp. 
kincaidii,  covering  about  4.6  ha  (11  ac) 
at  Crabtree  Hill  in  Lane  County,  is  being 
damaged  by  extensive  livestock  grazing. 
The  CrabU^e  Hill  population  of  6,000 
plants  is  the  largest  known  L 
sulphureus  ssp.  kincaidii  population.  At 
Boistfort  Cemetery,  cattle  grazing 
remains  as  a  threat  to  the  L.  sulphureus 
ssp.  kincaidii  population  on  the 
cemetery  hill.  Cattle  at  the  Boistfort  site 
had  full  access  to  the  cemetery  hill  in 
the  mid-1980s  when  cattle  trails  criss- 
crossed the  hill  and  few  lupines  were 
observed  (Maxwell  in  Irtt.  1998).  In 
1986,  Maxwell  estimated  the  plants  on 
the  cemetery  hill  to  be  50  to  60 
individuals  (Maxwell  in  litt.  1998).  In 
1991,  after  cattle  were  removed  from  the 
site.  Maxwell  inventoried  the  cemetery 
hill  and  estimated  1 ,685  individuals  of 
L.  sulphureus  ssp.  kincaidii,  with  58 
plants  located  on  the  west-facing  side  of 
the  hill  where  there  was  no  evidence  of 
cattle  grazing,  but  where  horses 
occiured  (Maxwell  in  litt.  1998). 
Subsequent  inventories  at  the  cemetery 
site  recorded  similar  numbers  of 
individuals  as  the  1991  data,  with 
minimal  increases  and  decreases  that 
could  be  accounted  for  by  sampling 
error  and  environmental  fluctuation. 
These  data  suggest  that  the  removal  of 
cattle  from  the  hillside  has  helped  to 
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increase  the  sise  of  the  L.  sulphureus 
ssp.  kincaidii  j  opulation  (Maxwell  in 
litt.  1998).  Lupnus  sulphureus  ssp. 
kincaidii  on  th  s  west-facing  part  of  the 
hill  where  hors  es  continue  to  occur, 

evidence  of  trampling, 
and  populations  have  not  experienced  a 
similar  upwarq  trend  (Maxwell  in  lift. 
1998). 

Roadside  MaiiUenance 

Another  common  threat  to  these 
species  is  roadside  maintenance 
activities.  At  laast  34  sites  occur  along 
roadsides  and  fie  impacted  by 
maintenance  activities.  Five  of  these  are 
wetland  areas  iupporting  Ehgeron 
decumbens  vai.  decumbens.  Twenty- 
nine  are  uplanp  sites  (Lupinus 
sulphureus  ssp.  kincaidii  occurs  at  27 
sites  and  Fender's  blue  butterfly  occurs 
at  11  sites).  Populations  of  Fender's  blue 
butterfly  and  zl  sulpheureus  ssp. 
kincaidii  were  recently  lost  due  to  road 
maintenance  activities  at  the  Oak  Ridge 
north  site.  Wh(in  planned  developments 
are  completed  on  the  Oak  Ridge  south 
site,  the  butterfly  and  lupine  will 
essentially  be  Extirpated  from  the  Oak 
Ridge  area  (Hajnmond  1996).  Two  sites 
on  Oregon  Deqartment  of 
Transportation  (ODOT)  property  and 
one  site  on  land  owned  by  the  City  of 
Corvallis  receive  only  limited  protection 
and  could  potentially  be  impacted  by 
future  development  and  highway 
maintenance  activities.  Publicly  owned 
roadside  sites  receive  varying  degrees  of 
protection  on  a  district-by-district  basis. 
Although  some  roadside  sites  have  been 
marked  as  no-ipray  zones  by  the  Native 
Plant  Society  if  Oregon,  this  protective 
measure  is  non  always  effective.  The 
roadside  portion  of  a  L.  sulphureus  ssp. 
kincaidii  population  in  Kings  Valley 
continues  to  receive  herbicide 
application  diMng  roadside  weed 
control  activities,  despite  efforts  to 
restrict  sprayimg.  Other  roadside  sites 
receive  only  sporadic  protection  during 
herbicide  application.  Privately 
managed  roadside  occurrences  are  also 
impacted  by  maintenance  activities. 
Extensive  mowing  at  the  Wren  sites  in 
Benton  Coimty  and  Fir  Butte  Road 
roadside  sites  In  Lane  County  have 
caused  declines  in  Fender's  blue 
butterfly  and  {,.  sulphureus  ssp. 
kincaidii  populations  (Hammond  1994). 

With  freque  at  weed  control  efforts 
ongoing,  as  wi  ill  as  highway  and 
driveway  com  truction,  small  roadside 
occurrences  o  Fender's  blue  butterfly, 
Lupinus  sulpl  ureus  ssp.  kincaidii,  and 
Erigeron  decu  mbens  var.  decumbens  are 
unlikely  to  pe  rsist.  For  example,  another 
sensitive  species.  Delphinium 
leucophaeum  in  Boistfort  Valley,  Lewis 
County,  Wash  ington,  has  been  damaged 


by  roadside  herbicide  spra5dng  by  the 
County.  The  spraying  swath  is 
sometimes  0.9  to  1.2  m  (3  to  4  ft.)  wide. 
Several  D.  leucophaeum  plants  were 
damaged  by  spray  in  1991  (Maxwell  in 
litt.  1998).  Botanists  met  with  the 
roadside  management  crew  in  May  of 
1991  to  point-out  and  discuss  no-spray 
zones  where  D.  leucophaeum  occur. 
Since  then,  D.  leucophaeum  plants  have 
been  lost  twice  because  of  landowners 
spraying  the  roadsides  to  control  weedy 
nonnative  species  that  invade  their 
pastures  and  fields  (Maxwell  in  litt. 
1998).  The  L.  sulphureus  ssp.  kincaidii 
population  within  the  Boistfort  Valley 
does  not  occur  along  the  roadsides,  but 
along  a  path  that  leads  up  to  a  pioneer 
cemetery.  Since  monitoring  began  in 
1991,  a  3-m  (1-ft)  wide  strip  has  been 
sprayed  with  herbicides  along  the  path 
and  steps  leading  up  to  the  cemetery. 
Some  of  the  Lupinus  sulphureus  ssp. 
kincaidii  plants  are  damaged  by  the 
annual  spraying  (Maxwell  in  litt.  1998). 

Between  1994  and  1996,  Fender's 
blue  butterfly  popidations  disappeared 
from  (or  were  considered  no  longer 
viable)  at  least  seven  small  roadside 
sites  (Liberty  Road,  Monmouth  Falls 
City  Road,  Fern  Comer,  Grant  Creek, 
and  McTimmonds  Valley  in  Polk 
County,  and  two  sites  at  Wren),  and 
populations  at  many  of  the  remaining 
roadside  sites  continue  to  decline. 
Between  1990  and  1992,  three  sites 
occupied  by  both  Fender's  blue  butterfly 
and  L.  sulphureus  ssp.  kincaidii  were 
lost  in  the  McTimmond's  Valley  to  the 
expansion  of  Christmas  tree  farming 
operations  (Hammond  1994). 
Conversion  of  these  three  sites 
destroyed  approximately  3  ha  (7  ac)  of 
habitat  along  roadside  and  private  land 
that  comprised  the  nucleus  of  two 
Fender's  blue  butterfly  populations  and 
a  substantial  niunber  of  L.  sulphureus 
ssp.  kincaidii  plants.  The  two  roadside 
occurrences  of  the  butterfly  that  remain 
neeu-by  are  no  longer  considered  viable 
due  to  the  loss  of  the  source  butterfly 
populations  and  considerable  numbers 
of  L.  sulphureus  ssp.  kincaidii  plants. 
We  do  not  know  if  the  two  roadside 
occurrences  still  exist,  but  if  they  do, 
they  are  not  expected  to  persist  for  more 
than  a  few  additional  years  (Hammond 
1994). 

In  summary,  habitat  loss  from  a  wide 
variety  of  causes  (e.g.,  urbanization, 
agriciUture,  silvicultural  practices,  and 
roadside  maintenance)  is  a  severe 
problem  faced  by  Fender's  blue 
butterfly,  Lupinus  sulphureus  ssp. 
kincaidii,  and  Erigeron  decumbens  var. 
decumbens  at  a  majority  of  occupied 
sites.  Land  development  and  alteration 
in  the  Willamette  Valley  has  been  so 
extensive  that  almost  all  of  the 


occurrences  of  the  three  species  on  the 
valley  floor  have  essentially  been 
relegated  to  small  patches  of  habitat. 
Agricultural  and  urban  development 
activities  occurring  on  the  valley  floor 
have  not  affected  three  hilltop  areas 
(Baskett  Slough  National  Wildlife 
Refuge,  Coburg  Ridge,  and  McDonald 
State  Forest)  because  of  their 
topography.  Only  20  of  the  88  remnant 
prairie  sites  that  are  occupied  by  1  or 
more  of  these  species  are  ciurently  not 
threatened  with  habitat  destruction. 
However,  these  20  sites  are  threatened 
by  herbivory,  competition  by  nonnative 
weedy  species,  and/or  plant  succession 
(see  Factor  E  of  this  final  rule  fbr 
additional  discussion).  As  habitat  loss 
continues  on  these  prairie  remnants, 
populations  of  all  3  species  in  these  68 
areas  are  likely  to  be  extirpated.  At  least 
14  of  32  sites  occupied  by  Fender's  blue 
butterfly,  49  of  54  sites  occupied  by  L. 
sulphureus  ssp.  kincaidii,  and  24  of  28 
sites  occupied  by  E.  decumbens  var. 
decumbens  occur  on  private  lands  and, 
are  expected  to  be  lost  in  the  near  future 
unless  conservation  actions  are 
implemented.  The  threat  of  extinction 
for  these  species  is  high,  given  the 
expected  continuing  extirpation  of  small 
populations,  the  continued  habitat  loss 
on  moderate  and  large  sites,  and  the 
continuing  degradation  of  habitat,  even 
on  secure  sites. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Rare  butterflies,  such  as 
Fender's  blue  butterfly  are  highly  prized 
by  insect  collectors.  We  know  of  no 
studies  of  the  impact  of  such  removal  of 
individuals  from  natural  populations  of 
Fender's  blue  butterfly.  However, 
studies  of  another  lycaenid  butterfly 
(Duffey  1968)  and  an  endangered 
nymphalid  butterfly  (Gall,  1984a  and 
1984b)  suggest  it  is  likely  that  Fender's 
blue  butterfly  could  be  adversely 
affected  by  collection  because  of  its 
small  and  isolated  populations.  An 
international  conmiercial  trade  of 
butterfly  species  that  are  proposed  for 
listing,  as  well  as  other  imperiled  or  rare 
butterflies,  exists  (C.  Nagano,  J. 
Mendoza,  and  C.  Schroeder,  USFWS, 
pers.  obs.,  1992-1997),  and  we  know  of 
specimens  of  Fender's  blue  butterfly 
that  have  recently  been  offered  for  trade 
(C.  Nagano,  pers.  obs.).  Some  collectors 
and  dealers  closely  monitor  our  listing 
activities,  and  have  stockpiled  rare 
butterflies  in  anticipation  of  their 
designation  as  endangered  or  threatened 
species  (CD.  Nagano  and  J.  Mendoza, 
pers.  obs.,  1992).  Collecting  fi'om  small 
colonies  or  repeated  handling  and 
marking  (particularly  of  females  and  in 
years  of  low  abundance)  could  seriously 
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damage  the  populations  through  loss  of 
individuals  and  genetic  variability  (Gall 
1984b;  M\UTphy  1988;  Singer  and 
Wedlake  1981).  Collection  of  females 
dispersing  from  a  colony  also  can 
reduce  the  probability  that  new  colonies 
will  be  foimded.  Butterfly  collectors 
pose  a  threat  because  they  may  be 
imable  to  recognize  when  they  are 
depleting  butterfly  colonies  below  the 
thresholds  of  survival  or  recovery, 
especially  when  they  lack  appropriate 
biological  training  or  the  area  is  visited 
for  a  short  period  of  time  (Collins  and 
Morris  1985). 

The  1989  rediscovery  of  this  insect 
generated  a  great  deal  of  publicity  and 
interest,  which  in  turn  increased 
demand  by  collectors.  Therefore, 
remaining  populations  of  Fender's  blue 
butterfly  face  strong  pressure  from  some 
members  of  the  collecting  community. 
Collectors  who  highly  prize  rare 
butterflies  often  take  all  wild  specimens 
obtainable  for  use  in  trade  (U.S. 
Department  of  Justice,  in  lift.  1993). 
Because  many  of  the  Fender's  blue 
butterfly  populations  occur  along  public 
roadsides,  the  species  is  easily  acquired. 
The  extremely  limited  numbers  and 
distribution  of  many  of  the  remaining 
populations  makes  this  species 
vxilnerable  to  extinction  due  to 
collection. 

No  ciurent  evidence  exists  of 
horticultural  collection  or  other 
overutilization  for  scientific  piuposes 
for  either  Erigeron  decumbens  var. 
decumbens  or  Lupinus  sulphureus  ssp. 
kincaidii.  However,  the  potential  threat 
posed  by  collecting  for  personal 
herbarium  specimens  may  be 
significant,  particularly  where 
populations  are  small,  due  to  the 
species'  rarity  and  the  relative 
accessibility  of  roadside  populations. 

C.  Disease  or predation.  Although 
most  lepidopteran  larvae  suffer 
significant  mortality  from  parasitoid 
attack,  no  instances  of  parasitism 
(Hanunond  and  Wilson  1993)  or  disease 
{R.H.T.  Mattoni,  pers.  comm.  to  C. 
Nagano  1997)  have  been  dociunented 
for  Fender's  blue  butterfly.  Predation  of 
adult  Fender's  blue  butterflies  by  crab 
spiders  has  been  observed  on  at  least 
two  occasions  (Schultz  in  litt.  1998). 
The  white  and/or  yellow  crab  spiders 
hide  in  the  flowers  of  Lupinus 
sulphureus  ssp.  kincaidii,  and  in  a 
variety  of  species  that  the  Fender's  blue 
butterfly  uses  for  nectar,  such  as  Allium 
amplectans  (Schultz  in  litt.  1998). 
Under  normal  circumstances,  predation 
likely  was  not  a  significant  threat,  but 
because  the  species  has  been  reduced  to 
such  low  levels,  predation  may 
significantly  impact  the  persistence  of 
remaining  populations. 


Lupinus  sulphureus  ssp.  kincaidii 
evidently  hosts  a  number  of  herbivorous 
and  parasitic  insect  species.  Gall- 
forming  insects  attack  unopened  flowers 
and  the  bases  of  woody  stems.  Weevils 
lay  eggs  in  the  developing  floral 
embryos,  and  their  offspring  stimulate 
the  fruit  to  produce  callous  tissue  as  a 
food  somce.  Misdirection  of  the 
developing  fruit  by  weevil  larvae 
effectively  prevents  viable  seed 
formation  in  the  parasitized  frnits 
(Kuykendall  and  Kaye  1993b).  Weevil 
damage  at  some  sites  (e.g..  Willow 
Creek)  can  be  high,  vfith  some  plants 
suffering  90  percent  loss  of  mature  fruits 
(E.  Alverson,  pers.  conun.  1994). 
Herbivory  has  been  documented  at  all 
three  Fran  Ridge  Reservoir  sites.  Loss  of 
floral  parts  through  herbivory  can  also 
significantly  reduce  reproduction. 
Larvae  of  the  silvery  blue  butterfly 
[Glaucopsyche  lygdamus)  graze  flowers 
for  pollen  and  in  doing  so  effectively 
destroy  them.  At  the  Fir  Butte  site, 
silvery  blue  butterfly  lar\'ae  cause 
significant  seed  damage,  as  well  as 
pollen  damage  to  L.  sulphureus  ssp. 
kincaidii.  They  often  chew  through 
maturing  pods,  devour  some  or  all  of  the 
seeds,  then  move  on  to  the  next  pod 
(Schultz  in  litt.  1998).  Silvery  blue 
larvae  can  reach  high  population 
densities  at  some  of  the  sites  and  may 
reduce  the  fecundity  of  L.  sulphureus 
ssp.  kincaidii,  but  do  not  appear  to 
cause  the  death  of  mature  individual 
plants  (C.  Schultz,  pers.  comm.  1994). 
On  July  14, 1991,  at  the  Boistfort  Prairie 
site,  pods  of  L.  sulphureus  ssp.  kincaidii 
were  observed  with  larvae  feeding  on 
them,  and  ants  were  feeding  on  the 
juices  excreted  from  the  larvae  (Maxwell 
in  litt.  1998).  In  a  sample  of  10  L. 
sulphureus  ssp.  kincaidii  plants,  5 
damaged  pods  were  observed  (Maxwell 
in  litt.  1998).  In  1992,  adult  silvery  blue 
butterflies  were  positively  identified  as 
being  present,  and  the  caterpillars  of  the 
blues  were  observed  feeding  on  L. 
sulphureus  ssp.  kincaidii.  In  1993, 
damage  to  L.  sulphureus  ssp.  kincaidii 
pods  was  observed  again,  but  less  than 
in  the  previous  2  years  (Maxwell  in  litt. 
1998).  Under  normal  circumstances, 
insect  herbivory  likely  was  not  a 
significant  threat,  but  because  the 
species  has  been  reduced  to  such  low 
levels,  herljivory  may  significantly 
impact  the  persistence  of  remaining 
populations. 

Evidence  of  insect  herbivory  on 
Erigeron  decumbens  var.  decumbens  is 
limited.  Insect  species  collected  on  E. 
decumbens  var.  decumbens  in  1993 
included  sap-sucking  insects 
(Hemiptera),  a  bnichid  beetle,  thrips, 
and  mites  (Clark  et  al.  1993).  Other 


threats  from  herbivory  include 
consumption  of  E.  decumbens  var. 
decumbens  by  cattle.  However,  no 
plants  were  found  in  areas  currently  or 
recently  grazed  during  surveys 
conducted  in  1986  (Kagan  and 
Yamamoto  1987),  and  only  one  site  was 
observed  to  support  E.  decumbens  var. 
decumbens  in  the  presence  of  cattle  in 
1993  (Clark  et  a7.  1993). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  In  1963,  the 
protection  of  natural  botanical  resources 
by  the  State  of  Oregon  was  initiated 
with  the  passage  of  the  Oregon 
Wildflower  Law  (ORS  564.010- 
564.040).  This  law  was  designed  to 
protect  specific  showy  botanical  groups 
including  lilies,  shooting  stars,  orchids, 
and  rhododendrons  frt)m  collection  and 
trade  by  horticidtiuists  interested  in  the 
cultivation  of  these  species.  It  also 
prohibits  the  collection  of  wildflowers 
from  "within  500  feet  of  the  centerline 
of  any  public  highway"  (ORS  564.020 
(2)).  Although  protective  in  spirit,  the 
Oregon  Wildflower  Law  carries  minimal 
penalties  and  is  rarely  enforced.  We 
doubt  that  this  law  is  effective  in 
protecting  Lupinus  sulphureus  ssp. 
kincaidii  and  Erigeron  decumbens  var. 
decumbens  populations. 

In  1987,  Oregon  Senate  Bill  533  was 
passed  to  augment  the  legislative 
actions  available  for  the  protection  of 
the  State's  threatened  and  endangered 
species,  both  plant  and  animal.  This 
bill,  known  as  the  Oregon  Endangered 
Species  Act,  mandates  responsibility  for 
threatened  and  endangered  species  in 
Oregon  to  two  State  agencies — the 
Oregon  Department  of  Agricultme 
(ODA)  for  plant  species  (ORS  564.105) 
and  the  Oregon  Department  of  Fish  and 
Wildlife  (ODFW)  for  "wildlife"  species 
(ORS  496.172).  As  re-authorized  in  1995 
(HB  2120),  the  Oregon  Endangered 
Species  Act  does  not  include 
invertebrate  animals  in  the  definition  of 
"wildlife."  Therefore,  Fender's  blue 
butterfly  receives  no  protection  under 
the  Oregon  Endangered  Species  Act. 
The  Oregon  Natural  Heritage  Program  is 
the  only  State  agency  "which  tracks 
locations  of  and  '.vorks  to  protect  the 
rare,  threatened  and  endangered 
invertebrates  of  Oregon"  (Oregon 
Natural  Heritage  Program  1993).  The 
Heritage  program  bai-  created  a  Sensitive 
Species  invertebrate  list,  which  includes 
Fender's  blue  butterfly  as  a  "priority  1 
species."  Priority  1  species  are  "taxa 
that  are  threatened  or  endangered 
throughout  their  range"  (Oregon  Natural 
Heritage  Program  1993).  The  program 
can  assist  planning  agencies  in 
managing  lands  for  the  benefit  of  rare 
invertebrate  taxa,  but  it  has  no 
regulatory  authority  over  rare 
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invertebrates  (Ji  nmy  Kagan,  Oregon 
Natural  Heritag)  Program,  pers.  comm. 
1997). 

The  Oregon  E  idangered  Species  Act 
directs  the  ODA  to  maintain  a  strong 
program  to  cons  erve  and  protect  native 
plant  species  cli  issified  by  the  State  as 
threatened  or  eidangered.  Erigeron 
decumbens  var.  decumbens,  as  a  State- 
listed  endangenid  species,  and  Lupinus 
sulpbureus  ssp.  kincaidii,  as  a  State- 
listed  threatenei  species,  receive 
protection  on  Si  ate-managed  lands 
under  the  Oregc  n  Endangered  Species 
Act.  The  ODA  ii  i  able  to  regulate  the 
import,  export,  )r  trafficking  of  State- 
listed  plant  species  when  they  are  in 
transit  (under  C  RS  564.1200).  The 
ODA's  ability  tc  protect  plant 
populations,  by  restricting  take  under 
the  Oregon  End  mgered  Species  Act,  is 
limited  to  "lane  owned  or  leased  by  the 
state,  or  for  whi  :h  the  state  holds  a 
recorded  easemsnt"  (ORS  564.115). 
"Nothing  in  ORJS  564.100  to  564.130  is 
intended  .  .  .  ti  i  require  the  owner  of 
any  commercia  forest  land  or  other 
private  land  to  ake  action  to  protect  a 
threatened  spec  ies  or  endangered 
species"  on  the  x  lands  (ORS  564.135 
(1)).  As  a  result  populations  of  L. 
sulpbureus  ssp  kincaidii  and  E. 
decumbens  var  decumbens  on  private 
lands  receive  ni  inimal  protection  from 
their  State  statu  s  as  endangered  or 
threatened. 

ODOT  owns  md  manages  roadside 
habitat  where  I  upinus  sulpbureus  ssp. 
kincaidii  and  E  rigeron  decumbens  var. 
decumbens  are  present.  The  Oregon 
Endangered  Sp  jcies  Act  requires  the 
protection  of  th  ese  State-listed  species 
on  this  State-m  maged  land.  In 
conjunction  wi  ;h  Oregon  State 
University  rese  uchers  and  the  Native 
Plant  Society  o  '  Oregon,  ODOT  has 
responded  by  f  roviding  road  crews  with 
maps  of  these  a  reas  and  instructions  to 
avoid  herbicide  use  in  these  areas. 

Lupinus  sulf  hureus  ssp.  kincaidii, 
Erigeron  decun  ibens  var.  decumbens, 
and  Fender's  b  ue  butterflies  receive 
protection  witl  in  the  boundaries  of  the 
Service's  National  Wildlife  Refuges.  All 
three  species  o  ;cur  together  only  at 
Baskett  Slough  National  Wildlife 
Refuge,  where  labitat  for  the  benefit  of 
these  species  h  actively  managed. 

The  BLM  am  I  the  Forest  Service  (FS) 
manage  lands  dccupied  by  Lupinus 
sulpbureus  ssp.  kincaidii.  On  lands 
managed  by  th ;  BLM,  this  species 
receives  some  )rotection  through  a 
general  conser  nation  agreement  that 
applies  to  all  F  ederal  candidate  species 
on  BLM  prope  ties.  The  population  of  L. 
sulpbureus  ssf .  kincaidii  that  occurs  in 
the  Umpqua  N  itional  Forest  is  not 


covered  under  any  conservation 
agreement. 

On  Corps  lands,  discretion  for  the 
protection  and  management  of  State- 
listed  and  Federal  candidate  species  lies 
at  the  local  level.  Funds  may  be 
available  in  some  years  to  proactively 
manage  these  species.  Lupinus 
sulpbureus  ssp.  kincaidii,  Erigeron 
decumbens  var.  decumbens,  and 
Fender's  blue  butterfly  have  received 
habitat  protection,  as  well  as  support  for 
research  activity  from  the  Corps  through 
allocation  of  personnel  and  supplies  to 
these  projects.  This  protection  and 
cooperation  is  voluntary  for  candidate 
species  and  is  dependent  on  the 
continuation  of  sufficient  funding. 

Populations  of  Erigeron  decunwens 
var.  decumbens  occur  in  seasonally 
flooded  wet  prairies  with  hydric  soils 
(Clark  et  al.  1993).  Under  section  404  of 
the  Clean  Water  Act  (CWA),  the  Corps 
regulates  the  discharge  of  fill  into  waters 
of  the  United  States,  including 
navigable  waters,  wetlands  (e.g..  wet 
prairies),  and  other  waters  (33  CFR  parts 
320-330).  The  CWA  requires  project 
proponents  to  obtain  a  permit  from  the 
Corps  prior  to  imdertaking  many 
activities  (e.g.,  grading,  discharge  of  soil 
or  other  fill  material)  that  would  result 
in  the  filling  of  wetlands  subject  to  the 
Corps'  jurisdiction.  The  Corps 
published  nationwide  permit  number  26 
(NWP  26)  to  address  fill  of  isolated  or 
headwater  wetlands.  Under  the  1996 
reauthorization  of  NWP  26  (61  FR 
65873),  the  Corps  may  automatically 
approve  project  proposals  that  involve 
the  fill  of  wetlands  less  than  0.13  ha 
(0.33  ac)  in  size.  Filling  areas  between 
0.13  ha  and  0.4  ha  (0.33-1  ac)  requires 
only  notification  to  the  Corps.  When 
placement  of  fill  would  adversely 
modify  between  0.4  and  1.2  ha  (1  and 
3  ac)  of  wetland,  the  Corps  circulates  a 
pre-discharge  notification  to  us  and 
other  interested  parties  for  comment  to 
determine  whether  an  individual  permit 
should  be  required  for  the  proposed  fill 
activity  and  associated  impacts. 

Individual  Corps  permits  are  required 
for  discharge  of  material  that  would  fill 
or  adversely  modify  greater  than  1.2  ha 
(3  ac)  of  wetlands.  The  review  process 
for  individual  permits  is  more  rigorous 
than  for  nationwide  permits.  Unlike 
nationwide  permits,  a  cumulative 
analysis  of  wetland  impacts  is  required 
for  individual  permit  applications. 
Resulting  permits  may  include  special 
conditions  that  require  potential 
avoidance  or  mitigation  for 
environmental  impacts.  On  nationwide 
permits,  the  Corps  has  discretionary 
authority  to  require  an  individual 
permit  if  the  Corps  believes  that 
resources  are  sufficiently  important. 


regardless  of  the  wetland's  size.  In 
practice,  however,  the  Corps  generally 
does  not  require  an  individual  permit 
when  a  project  qualifies  for  a 
nationwide  permit  unless  a  threatened 
or  endangered  species  or  other 
significant  resources  would  be  adversely 
affected  by  the  proposed  activity.  When 
a  listed  species  may  be  affected, 
consultation  requirements  of  section  7 
of  the  Act  do  pertain  to  the  Corps' 
regulatory  process. 

Disking  and  some  other  farming, 
ranching,  and  silvicultiual  practices  can 
degrade  or  destroy  wetland  habitat 
without  a  permit  from  the  Corps 
because  these  activities  are  exempt  from 
regulation  under  the  CWA  (33  CFR 
323.4(a)).  The  discontinuous 
configiuation  of  the  existing  wet  prairies 
further  obscures  these  wetland  losses. 
Occurrences  of  Lupinus  sulpbureus  ssp. 
kincaidii  and  Fender's  blue  butterfly  in 
upland  (non-wetland)  areas  receive  no 
protection  under  section  404  of  the 
CWA. 

The  primary  inadequacies  in  existing 
regulatory  mechanisms  pertain  to 
populations  of  Fender's  blue  butterflies, 
Lupinus  sulpbureus  ssp.  kincaidii,  and 
Erigeron  decumbens  var.  decumbens 
that  occur  on  private  lands.  Privately 
owned  lands  where  populations  of  these 
species  occur  constitute  a  significant 
portion  of  the  range  of  these  species  and 
play  a  substantial  role  in  their 
continued  existence. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
small  and  fragmented  populations 
characteristic  of  the  remaining  Fender's 
blue  butterfly,  Lupinus  sulpbureus  ssp. 
kincaidii,  and  Erigeron  decumbens  var. 
decumbens  constitute  a  factor  in 
affecting  the  continued  existence  of 
these  taxa.  Small  populations  are  more 
vulnerable  to  all  the  natural  and 
manmade  factors  that  would  not  likely 
negatively  influence  relatively  large  and 
contiguous  populations.  Generally,  the 
direct  and  indirect  effects  of  small 
population  size  on  most  species,  plant 
and  animal,  include  loss  of  connectivity 
for  dispersal,  a  decrease  in.genetic 
exchange,  a  resultant  loss  of  population 
viability  and  vigor,  and  a  hastening 
towards  extinction  (Gilpin  and  Soule 
1986). 

Although  few  large  sites  (greater  than 
10  ha  (25  ac))  are  sec\ire  from  habitat 
loss,  large  sites  currently  support 
relatively  stable  populations  of  Fender's 
blue  butterflies,  Lupinus  sulpbureus 
ssp.  kincaidii,  and  Erigeron  decumbens 
var.  decumbens  and  provide  the  greatest 
potential  for  long-term  persistence  of 
the  species  if  the  current  condition  of 
these  sites  can  be  sustained  or 
improved.  The  only  large  site  occupied 


Federal  Register /Vol.  65,  No.  16 /Tuesday,  January  25,  2000 /Rules  and  Regulations  3885 


by  all  of  the  species  and  that  is 
considered  relatively  secure  from 
habitat  loss  is  Baskett  Slough  National 
Wildlife  Refuge  in  Polk  County, 
although  the  habitat  condition  is 
declining  from  invasion  by  nonnative 
weedy  species  (Hammond  1994,  1996; 
Hammond  and  Wilson  1993;  Schultz 
1994).  The  two  remaining  large  butterfly 
sites  (Coburg  Ridge  area-1  and  2,  and 
McDonald  State  Forest  1)  and  the  one 
remaining  large  L.  sulphureus  ssp. 
kincaidii  site  {McDonald  State  Forest  1) 
are  not  considered  secure  because  these 
sites  face  loss  or  degradation  of  habitat 
through  adjacent  silviculture  operations, 
ecological  succession  to  shrub  and 
forest,  and  competition  from  nonnative 
weedy  species  (Hammond  1994, 
Kuykendall  and  Kaye  1993a). 

Erigeron  decumbens  var.  decumbens 
occupies  three  large  sites.  One  site  on 
Corps  property  and  another  on  TNC 
property  are  being  managed  to  benefit 
native  prairie  species  and  are  relatively 
seciu^e.  The  third  site  occurs  on  private 
land  and  is  not  managed  for  native 
prairie  species  and  is  not  protected  from 
habitat  loss. 

The  sites  with  small  acreage  where 
these  three  taxa  occur,  such  as  roadside 
and  fence  line/boundaries,  face  an 
immediate  threat  of  destruction  from  a 
variety  of  distinbances.  These 
disturbances  include  development, 
agriculture,  silvicultural  practices, 
roadside  maintenance,  and  herbicide 
application.  Of  the  54  sites  occupied  by 
Lupinus  sulphureus  ssp.  kincaidii,  45 
occur  on  less  than  3.4  ha  (8.3  ac).  On 
sites  where  Fender's  blue  butterflies  are 
found  to  co-occur  wi\h  L.  sulphureus 
ssp.  kincaidii,  a  similar  pattern  is 
suggested,  with  24  of  the  32  populations 
occurring  on  parcels  of  3.4  ha  (8.3  ac) 
or  less.  Of  the  28  sites  occupied  by 
Erigeron  decumbens  var.  decumbens,  20 
are  less  than  3.4  ha  (8.3  ac). 

Given  the  impact  of  such  habitat 
losses  on  these  small  habitat  patches, 
the  extirpation  of  most  of  the  small 
Fender's  blue  butterfly  populations  is 
anticipated  within  the  next  5  years. 
Lupinus  sulphureus  ssp.  kincaidii  may, 
however,  survive  for  a  longer  time  in 
these  small  sites.  Nonetheless,  because 
of  the  extensive  habitat  loss  caused  by 
development  and  agricultiu-e,  the 
extirpation  of  L.  sulphureus  ssp. 
kincaidii  on  the  45  small  sites  is  also 
anticipated  in  the  futiue.  Similarly, 
these  habitat  losses  are  expected  to  also 
cause  the  extirpation  of  the  20  small  • 
populations  of  Erigeron  decumbens  var. 
decumbens.  Should  these  smaller 
populations  disappear,  only  large 
habitat  sites  will  be  left.  Only  eight  sites 
of  Fender's  blue  butterfly  (75  percent 
reduction),  nine  sites  of  L.  sulphureus 


ssp.  kincaidii  (74  percent  reduction^, 
and  eight  sites  of  E.  decumbens^/aI. 
decumbens  (72  percent  reduction)  will 
remain. 

The  importance  of  these  small 
populations,  particularly  for  the 
Fender's  blue  butterfly,  lies  in  their 
potential  to  serve  as  stepping  stones 
between  larger  neighboring  populations. 
The  loss  of  these  populations  and  the 
accompanying  potential  habitat  would 
severely  compromise  the  ability  of 
Lupinus  sulphureus  ssp.  kincaidii  and 
Erigeron  decumbens  var.  decumbens  or 
the  Fender's  blue  butterfly  to  disperse 
from  larger  sites  (Hammond  and  Wilson 
1993,  Schultz  1996).  Larger  populations 
would  become  more  isolated  and 
extinction-prone  as  opportimities  for 
migration  and/or  recolonization  are 
limited. 

A  less  visible  threat  to  the  smaller 
populations  is  a  decrease  in  vigor  and 
viability.  For  the  Fender's  blue  butterfly, 
small  niunbers  and  localized 
populations  increase  the  risk  of  loss 
through  random  genetic  or  demographic 
factors.  (Gilpin  and  Soule  1986. 
Kuykendall  and  Kaye  1993b,  Lacy  1992, 
Hammond  and  Wilson  1993).  Nineteen 
of  the  32  Fender's  blue  butterfly  sites 
contain  an  estimated  50  or  fewer 
individuals.  The  threat  of  extinction  due 
to  natm^ly  occurring  genetic  or 
demographic  events  can  play  a 
significant  role  in  the  instability  of  the 
species  as  a  whole.  The  isolation  of 
these  small  populations  due  to  habitat 
fragmentation  limits  the  potential  for 
dispersal  and  migration  and  the 
resultant  exchange  of  genetic  material. 
Small,  isolated  populations  with  no 
opportunity  of  rescue  from  neighboring 
populations  more  easily  become  non- 
viable and/or  extirpated. 

This  pattern  of  extinction  and  re- 
colonization  of  connected  colonies  of 
butterflies  has  been  disrupted  by  the 
extensive  fragmentation  of  remaining 
habitat  and  the  disruption  of  the 
disturbance  regimes  that  have 
maintained  them.  The  remnant 
populations,  now  small  in  numbers,  are 
either  unconnected  or  exchange 
individuals  to  a  very  limited  degree. 
With  thefr  limited  dispersal  abilities, 
low  numbers,  and  dwindling  habitat,  a 
majority  of  the  remaining  populations  of 
Fender's  blue  butterfly  likely  face 
permanent  extirpation. 

The  effects  of  random  environmental 
events  are  magnified  in  small 
populations.  For  instance,  one  small 
population  of  Erigeron  decumbens  var. 
decumbens  previously  found  on  Finley 
National  Wildlife  Refuge  was  lost  due  to 
erosion  from  a  natural  change  in  a 
waterway  course  (Meinke  1980).  Large 
fluctuations  in  Fender's  blue  butterfly 


populations  have  been  correlated  with 
random  variations  in  weather 
conditions  from  year  to  year  (Shultz 
1996).  These  large  fluctuations  make 
Fender's  blue  butterfly  extremely 
susceptible  to  loss  of  habitat  and  host 
plants  due  to  human-caused  disturbance 
or  invasive  nonnative  plants.  Maxwell 
(in  litt.  1998)  observed  fluctuations  in 
the  inventory  counts  for  both  Lupinus 
sulphureus  ssp.  kincaidii  and 
Delphinium  leucophacum  over  a  4-year 
period  on  the  Boistfort  Prairie.  Lupinus 
sulphureus  ssp.  kincaidii  counts  ranged 
from  742  to  2,266  plants  and  strong 
evidence  existed  that  these  fluctuations 
in  numbers  were  closely  tied  to  weather 
patterns  (Maxwell  in  litt.  1998).  The 
timing  of  spring  rains  is  very  critical  for 
production  of  above-ground  biomass  for 
these  two  species.  In  years  with  lower 
than  average  precipitation,  these  plant 
species  may  not  even  appear. 

A  serious  long-term  tnreat  to  all 
Fender's  blue  butterfly,  Lupinus 
sulphureus  ssp.  kincaidii,  and  Erigeron 
decumbens  var.  decumbens  sites  is  the 
change  in  community  structure  due  to 
plant  succession.  Continuing  plant 
succession  has  been  documented  on  70 
of  the  88  relic  prairie  sites  occupied  by 
1  or  more  of  these  species.  Invasion  by 
alien  plant  species  has  been 
documented  at  37  of  these  88  prairie 
sites.  The  natiu^  transition  of  grassland 
to  forest  in  the  absence  of  distiu-bance 
such  as  fire  will  lead  to  the  eventual 
loss  of  these  prairie  sites  unless  they  are 
actively  managed  (Clark  et  al.  1993; 
Franklin  and  Dymess  1973;  Hammond 
and  Wilson  1993;  Johannsesen  et  al. 
1971;  Kuykendall  and  Kaye  1993a).  The 
presence  of  tall,  fast -growing  nonnative 
species  speeds  the  conversion  of  upland 
native  prairie  to  dense,  rank  grasslands 
and  shrub  lands.  Invasive  woody 
species  of  concern  include  nonnative 
plants  such  as  Rubus  discolor 
(Himalayan  blackberry)  and  Cytisus 
scoparius  (Scotch  broom),  and  the 
native  species  Toxicodendron 
diversiloba  (poison  oak).  Nonnative 
weedy  herbaceous  species  include 
Cirsium  arvense  (Canada  thistle). 
Nonnative  grass  species  aggressive 
enough  to  suppress  L.  sulphureus  ssp. 
kincaidii  and  E.  decumbens  var. 
decumbens  include  Holcus  lanatus 
(velvet  grass),  Dactylis  glomerata 
(orchard  grass),  Brach\q3odium 
sylvaticum  (false-brome),  and 
Arrhenutherum  elatius  (tall  oat-grass) 
(Hanunond  1996). 

•At  prairie  remnant  roadside  sites,  the 
degree  of  the  threat  of  succession  varies, 
depending  on  the  vegetation  control 
employed  by  each  count}'.  Many 
Fender's  blue  butterfly  populations  are 
close  to  local  extinction  at  small 
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prairie  remnant  sites  in 
general  face  the  greatest  threat  from 
succession/weed  expansion  and 
invasion  due  to  a  lack  of  disturbance 
that  disrupts  su  ccessional  progress.  For 
instance,  othen  fise  secure  habitat  on 
one  Corps  site  1  las  been  heavily  invaded 
by  the  nonnativ  e  plant  Arrhenatherum 
elatius.  The  Fei  der's  blue  butterfly 
population  on  t  lis  site  is  becoming 
extremely  smal  (Schultz  1996).  Prime 
habitat  occupied  by  Erigeron 
decumbens  var  decumbens  at  the 
Baskett  Butte  si  te  is  rapidly  being 
overtaken  by  n;  tive  woody  plants, 
nonnative  grass  es  and  trees  (Hammond 
1996).  Approxi  nately  25  percent  of  the 
large  Coburg  Ri  dge  site  occupied  by 
Fender's  blue  butterfly  and  Lupinus 
sulphureus  ssp  kincaidii  is  threatened 
by  the  profuse  i  hrub  growth  of  Cytisus 
scoparius  (Hanmond  1996).  Regardless 
of  the  size  of  the  site,  invasion  by 
nonnative  plan  s  is  a  threat  at  all  sites 
occupied  by  an  i/  of  the  three  species 
addressed  in  this  rule. 

Compoundin  g  the  threat  of  nonnative 
plant  species  is  the  control  of  weedy 
nonnative  spec  es  by  herbicides. 
Twenty-three  Lupinus  sulphureus  ssp. 
kincaidii  planti ;  on  the  west  side  of  the 
Boistfort  Ceme  ery  hill  site  were 
damaged  by  he  rbicide  spray  applied  by 
a  helicopter  to  jradicate  Scotch  broom 
and  Canada  thi  stle  (Maxwell  in  litt. 
1998).  The  app  ication  of  pesticides  and 
biological  cont  ol  agents  to  control 
insect  pests,  su  ch  as  gypsy  moths,  is 
also  a  threat  to  Fender's  blue  butterfly. 
The  potential  t  ueat  from  use  of  gypsy 
moth  control  a  ;ents  on  habitats 
occupied  by  th  3  Fender's  blue  butterfly 
should  not  be  (  ismissed  even  though 
the  sensitivity  )f  Fender's  blue  butterfly 
larvae  to  speci  ic  insecticides  is  not 
known  (Hammond  1994).  The  use  of 
microbial  inse(  ticides,  such  as  Bacillus 
tburingiensis  ( 3t),  has  been  shown  to 
have  significai  t  residual  toxic  impacts 
on  native  butterflies.  This  negative 
impact  is  evid(  int  under  field 
conditions,  evi  m  with  heavy  rain  and 
ultraviolet  ligl  t  exposure  (Scriber  and 
Gage  1995). 


Summary 

Natural  and  hiunan-caused  factors 
threaten  the  remaining  populations  of 
Fender's  blue  butterflies,  Lupinus 
sulphureus  ssp.  kincaidii,  and  Erigeron 
decumbens  var.  decumbens.  As  a  result 
of  their  small  size,  nearly  all  of  the 
populations  are  threatened  by  either 
nonnative  species,  natiu^al  succession, 
or  demographic  and  genetic  factors. 
Populations  of  Fender's  blue  butterfly  at 
all  32  sites  currently  are  threatened  by 
at  least  1  of  these  factors.  All  28  sites  of 
E.  decumbens  var.  decumbens  and  all 
54  sites  of  L.  sulphureus  ssp.  kincaidii 
are  threatened  by  these  factors.  The 
encroachment  of  nonnative  plants,  the 
successional  advance  of  tree  and  shrub 
species,  and  other  naturally  occiuring 
random  events  will,  if  unchecked,  lead 
to  further  reductions  in  population  size 
and  number  leading  to  reduced 
population  viability  and,  ultimately,  the 
extinction  of  these  three  native  prairie 
species. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  these  species 
in  developing  this  final  rule.  Threats  to 
Fender's  blue  butterfly  are  more 
imminent  than  threats  to  Lupinus 
sulphureus  kincaidii  because  the 
butterfly  has  a  unique  biology  and 
shorter  lifespan.  Fender's  blue  butterfly 
will  exhibit  more  rapid  declines  in 
numbers  and  in  the  face  of  threats  will 
be  extirpated  more  quickly  at  any  one 
location  than  either  of  the  two  plant 
species.  Because  of  the  longer  lifespan 
of  a  perennial  plant,  small  numbers  of 
L.  sulphureus  ssp.  kincaidii  plants  are 
likely  to  persist  longer  in  any  given 
habitat  than  are  small  numbers  of 
butterflies.  The  threats  to  Erigeron 
decumbens  var.  decumbens  are  more 
imminent  than  threats  to  L.  sulphureus 
ssp.  kincaidii  because  of  the  small 
number  of  E.  decumbens  var. 
decumbens  populations.  Also,  many  of 
the  E.  decumbens  var.  decumbens 
populations  grow  along  roadsides 
adjacent  to  agricultural  development 
(especially  grass  seed  farms)  where 
herbicide  spraying  to  create  bare  soil  is 
common  practice.  Based  on  our 
evaluation  of  all  the  available 
information.  Fender's  blue  butterfly  and 
E.  decumbens  var.  decumbens  are 
presently  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
their  respective  ranges,  while  L. 
sulphureus  ssp.  kincaidii  is  likely  to 
become  endangered  within  the 
foreseeable  future.  Therefore,  we  find 
that  listing  of  Fender's  blue  butterfly 
(Icaricia  icarioides  fenderi)  and  E. 
decumbens  var.  decumbens  (Willamette 


daisy)  as  endangered  is  appropriate,  and 
listing  of  L.  sulphureus  ssp.  kincaidii 
(Kincaid's  lupine)  as  threatened  is 
appropriate. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featines  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  The  term  "conservation"  means 
the  use  of  all  methods  and  procedures 
needed  to  bring  the  species  to  the  point 
at  which  listing  under  the  Act  is  no 
longer  necessary  (16  U.S.C. 
1532(3)(5)(A)). 

Our  regulations  (50  CFR  424.12(a)(1)) 
state  that  designation  of  critical  habitat 
is  not  prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
human  activity  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

In  the  proposed  rule,  we  indicated 
that  designation  of  critical  habitat  was 
not  prudent  for  Fender's  blue  butterfly 
( Icaricia  icarioides  fenderi),  Lupinus 
sulphureus  ssp.  kincaidii  (Kincaid's 
lupine),  and  Erigeron  decumbens  var. 
decumbens  (Willamette  daisy)  because 
of  a  concern  that  publication  of  precise 
maps  and  descriptions  of  critical  habitat 
in  the  Federal  Register  could  increase 
the  vulnerability  of  these  species  to 
incidents  of  collection  and/or 
vandalism.  We  also  indicated  that 
designation  of  critical  habitat  was  not 
prudent  because  we  believed  the  limited 
benefit  provided  by  designation  was 
outweighed  by  the  increase  in  threats 
from  collection  and/or  vandalism. 

In  the  last  few  years,  a  series  of  court 
decisions  have  overturned  our 
determinations  regarding  a  variety  of 
species  that  designation  of  critical 
habitat  would  not  be  prudent  (e.g.. 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  Interior  113  F. 
3d  1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  have  reexamined  the 
question  of  whether  critical  habitat  for 
Fender's  blue  butterfly  (Icaricia 
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icarioides  fenden),  Lupinus  sulphureus 
ssp.  kincaidii  (Kincaid's  lupine),  and 
Erigeron  decumbens  var.  decumbens 
(Willamette  daisy)  would  be  prudent. 

Due  to  the  small  number  of 
populations,  Fender's  blue  butterfly 
[Icaricia  icarioides  fenderi),  Lupinus 
sulphureus  ssp.  kincaidii  (Kincaid's 
lupine),  and  Erigeron  decumbens  var. 
decumbens  (Willamette  daisy)  are 
vulnerable  to  unrestricted  collection, 
vandalism,  or  other  disturbance.  We 
remain  concerned  that  these  threats 
might  be  exacerbated  by  the  publication 
of  critical  habitat  maps  and  further 
dissemination  of  locational  information. 
However,  we  have  examined  the 
evidence  available  for  Fender's  blue 
butterfly  (Icaricia  icarioides  fenderi), 
Lupinus  sulphureus  ssp.  kincaidii 
(Kincaid's  lupine),  and  Erigeron 
decumbens  var.  decumbens  (Willamette 
daisy)  and  have  not  found  specific 
evidence  of  taking,  vandalism, 
collection,  or  trade  of  these  species  or 
any  similarly  situated  species. 
Consequently,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  recent  case  law,  we 
do  not  expect  that  the  identification  of 
critical  habitat  will  increase  the  degree 
of  threat  to  these  species  of  taking  or 
other  hiunan  activity. 

In  the  absence  of  a  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  In  the 
case  of  these  species,  there  may  be  some 
benefits  to  designation  of  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  critical 
habitat.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  these  species  would  not  be 
likely  to  change  the  section  7 
consultation  outcome  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  is  designated.  Examples 
could  include  imoccupied  habitat  or 
occupied  habitat  that  may  become 
imoccupied  in  the  future.  There  may 
also  be  some  educational  or 
informational  benefits  to  designating 
critical  habitat.  Therefore,  we  find  that 
critical  habitat  designation  is  prudent 
for  Fender's  blue  butterfly  [Icaricia 
icarioides  fenderi),  Lupinus  sulphureus 
ssp.  kincaidii  (Kincaid's  lupine),  and 
Erigeron  decumbens  Var.  decumbens 
(Willamette  daisy). 


The  Final  Listing  Priority  Guidance 
for  FY  2000  (64  FR  57114)  states  that  the 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  under  the  Listing  Priority 
Guidance.  Critical  habitat 
determinations,  which  were  previously 
included  in  final  listing  rules  published 
in  the  Federal  Register,  may  now  be 
processed  separately,  in  which  case 
stand-alone  critical  habitat 
determinations  will  be  published  as 
notices  in  the  Federal  Register.  We  will 
undertake  critical  habitat 
determinations  and  designations  during 
FY  2000  as  allowed  by  our  funding 
allocation  for  that  year.  As  explained  in 
detail  in  the  Listing  Priority  Guidance, 
our  listing  budget  is  ciurently 
insufficient  to  allow  us  to  immediately 
complete  all  of  the  listing  actions 
required  by  the  Act.  Deferral  of  the 
critical  habitat  designation  for  Fender's 
blue  butterfly  (Icaricia  icarioides 
fenderi),  Lupinus  sulphureus  ssp. 
kincaidii  (IGncaid's  lupine),  and 
Erigeron  decumbens  var.  decumbens 
(Willamette  daisy)  v«ll  allow  us  to 
concentrate  oiu-  limited  resources  on 
higher  priority  critical  habitat  and  other 
listing  actions,  while  allowing  us  to  put 
in  place  protections  needed  for  the 
conservation  of  Fender's  blue  butterfly 
(Icaricia  icarioides  fenderi),  Lupinus 
sulphureus  ssp.  kincaidii  (Kincaid's 
lupine),  and  Erigeron  decumbens  var. 
decumbens  (Willamette  daisy)  without 
further  delay.  However,  because  we 
have  successfully  reduced,  although  not 
eliminated,  the  backlog  of  other  Usting 
actions,  we  emticipate  in  FY  2000  and 
beyond  giving  higher  priority  to  critical 
habitat  designation,  including 
designations  deferred  pursuant  to  the 
Listing  Priority  Guidance,  such  as  the 
designation  for  these  species,  than  we 
have  in  recent  fiscal  years. 

We  plan  to  employ  a  priority  system 
for  deciding  which  outstanding  critical 
habitat  designations  should  be 
addressed  first.  We  will  focus  oiu  efforts 
on  those  designations  that  will  provide 
the  most  conservation  benefit,  taking 
into  consideration  the  efficacy  of  critical 
habitat  designation  in  addressing  the 
threats  to  the  species,  and  the 
magnitude  and  immediacy  of  those 
threats.  We  will  develop  a  proposal  to 
designate  critical  habitat  for  the 
Fender's  blue  butterfly  (Icaricia 
icarioides  fenderi),  Lupinus  sulphureus 
ssp.  kincaidii  (Kincaid's  lupine),  and 
Erigeron  decumbens  var.  decumbens 
(Willamette  daisy)  as  soon  as  feasible, 
considering  our  workload  priorities. 


Unfortunately,  for  the  immediate  future, 
most  of  Region  1  's  listing  budget  must 
be  directed  to  complying  with 
niimerous  court  orders  and  settlement 
agreements,  as  weU  is  due  and  overdue 
final  listing  determinations  (like  the  one 
at  issue  in  this  case). 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  'isted  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  of 
animals  and  certain  activities  involving 
listed  plants  are  discussed,  in  part, 
below. 

Section  7(a)(2)  of  the  Act,  as 
amended,  requires  Federal  agencies  to 
evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
being  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  If  a  species 
is  listed,  section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out,  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  is  likely  to  adversely 
affect  a  lasted  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
us. 

The  Federal  Highway  Administration 
provides  partial  funding  for  State 
highway  maintenance.  Therefore,  any 
roadside  habitat  supporting  Erigeron 
decumbens  var.  decumbens,  Lupinus 
sulphureus  ssp.  kincaidii,  and/or 
Fender's  blue  butterfly  populations 
would  be  subject  to  section  7 
consultation  on  any  federally  funded 
maintenance  activities.  Also,  if  the  U.S. 
Department  of  Housing  and  Urban 
Development,  a  Federal  agency,  is 
involved  in  the  issuance  of  housing 
loans  on  private  property  supporting 
occurrences  of  E.  decumbens  var. 
decumbens,  L.  sulphureus  ssp. 
kincaidii,  or  Fender's  blue  butterfly, 
such  loans  would  be  subject  to  review 
under  section  7  of  the  Act.  The  BLM, 
FS,  and  Corps  manage  lands  that  are 
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known  to  conta  n  existing  populations 
of  E.  decumben  i  var.  decumbehs,  L. 
sulphureus  ssp.  kincaidii,  and  Fender's 
blue  butterfly.  la  these  cases, 
consultation  ret  uirements  placed  upon 
Federal  agencie  ;  by  the  Act  would  be 
required  for  acti  ons  that  may  affect 
these  species.  F  irthermore, 
opportunities  fc  r  land  acquisition, 
conservation  ag  eements,  and  other 
recovery  strateg  es  would  be  bolstered 
by  listing  these  jpecies  as  endangered  or 
threatened. 

Active  manag  ement  of  native  prairie 
remnants  is  beii  ig  carried  out  by  the 
Portland  Distric  Corps,  our  Western 
Oregon  Nations  Wildlife  Refuge 
complex,  Euger  e  District  BLM,  and  the 
Washington  an<  Oregon  field  offices  of 
TNC.  In  1997,  tie  Corps  initiated  an 
attempt  to  creats  two  new  Lupinus 
sulphureus  ssp.  kincaidii  populations 
fi-om  seed  colle(  ;ted  fi'om  five  areas 
around  Fern  Rilge  Reservoir.  One  site 
was  adjacent  tojthe  Green  Oaks  site  at 
Fern  Ridge,  and  the  other  is  at  Row 
Point  at  DorenaJReservoir.  Both  are  on 
Corps  lands  ana  both  are  protected. 
Thirty-nine  seedlings  resulted  at  Row 
Point  and  200  seedlings  survived  at 
Green  Oak  in  V.  98. 

We  have  con(  lucted  research  at 
Baskett  Slough  National  Wildlife  Refuge 
on  the  effects  o  prescribed  fire,  fire 
suppression,  mowing,  and  herbicide  on 
native  and  noni  lative  prairie  species 
including  Lupii  \us  sulphureus  ssp. 
kincaidii  and  E  -igeron  decumbens  var. 
decumbens  anc  Fender's  blue 
butterflies.  We  lave  also  controlled  tall 
oatgrass  in  Fen  ler's  blue  butterfly 
habitat  and  coe  ipleted  demographic 
studies  of  E.  decumbens  var. 
decumbens.  In  addition  to  efforts 
directed  at  mar  aging  and  rehabilitating 
the  remnant  pr  lirie  habitat  on  Baskett 
Butte,  we  have  been  involved  in  projects 
to  restore  prair  e  habitat  in  former  farm 
fields  on  Baske  1  Slough  and  William  L. 
Finley  Nationa  Wildlife  Refuges.  At  the 
William  L.  Fin  ey  Refuge,  the 
population  of  I '.  decumbens  var. 
decumbens  tha  t  was  lost  to  erosion 
during  the  198i  )s  along  a  cut  bank  of 
Muddy  Creek  \  ms  located  less  than  0.5 
km  (0.3  mi)  from  a  field  that  was  retired 
from  cultivatio  i  for  the  purpose  of  a 
prairie  restorat  on  project.  The  current 
intent  is  to  rees  tablish  Erigeron 
decumbens  vai .  decumbens  on  this 
restored  prairi(  >.  Also,  Bald  Top  Knoll  of 
the  William  L.  Finley  National  Wildlife 
Refuge  has  bee  a  identified  as  a  potential 
restoration  site  for  the  Willamette  Valley 
dry  prairie  eco  ype. 

Managemen'  of  the  six  prairie 
remnants  in  th  3  west  Eugene  wetlands 
of  Lane  Count;  on  BLM  lands  includes 
control  of  non  lative  invasive  species, 


primarily  blackberry,  tansy  ragwort, 
meadow  knapweed,  and  Scotch  broom. 
BLM  will  use  methods  such  as  tractor 
mowing,  hand  pulling  or  cutting,  and 
will  remove  native  hardwoods  and/or 
conifers  needed  to  maintain  these 
prairie  remnants.  As  part  of  the  West 
Eugene  Wetlands  Acquisition  Program. 
BLM  will  acquire  additional  habitat 
supporting  sensitive  Willamette  Valley  ^ 
prairie  species  as  opportunities  occur. 
At  the  Boistfort  Cemetery,  extensive 
Canada  thistle  patches  at  the  base  of  the 
south  side  of  the  hill  near  Lupinus 
sulphureus  ssp.  kincaidii  were  pulled 
by  TNC  volimteers  in  1993.  On  June  25. 
1994,  TNC  volimteers  pulled  Canada 
thistle  and  cut  scotch  broom  on  the 
north  side  of  the  hill.  Volimteers  did 
weed  control  by  hand  at  this  private  site 
to  aid  the  landowner  and  in  turn  reduce 
herbicide  use  thus  helping  to  preserve 
rare  plant  populations. 

On  the  TNC  Willow  Creek  Natural 
Area,  seedlings  oi  Lupinus  sulphureus 
ssp.  kincaidii  were  introduced  initially 
in  1995.  then  again  in  the  fall  of  1996, 
the  spring  of  1997.  and  the  spring  of 
1998.  TNC  plans  to  continue  monitoring 
through  the  year  2000  to  evaluate  how 
successful  these  efforts  were. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  and  threatened  plants. 
The  prohibitions  of  section  9(a)(2)  of  the 
Act.  implemented  by  50  CFR  17.61  for 
endangered  plants  and  50  CFR  17.71  for 
threatened  plants,  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce,  or  remove  and 
reduce  the  species  to  possession  from 
areas  under  Federal  jurisdiction.  In 
addition,  for  plants  listed  as 
endangered,  the  Act  prohibits  the 
malicious  damage  or  destruction  of  the 
plants  on  areas  under  Federal 
jurisdiction  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
such  plants  in  knowing  violation  of  any 
State  law  or  regulation,  or  in  the  course 
of  a  violation  of  State  criminal  trespass 
law  (see  16  U.S.C.  1538  (a)(2)(B)). 
Section  4(d)  of  the  Act  allows  for  the 
provision  of  such  protection  to 
threatened  species  through  regulation. 
This  protection  may  apply  to  Lupinus 
sulphureus  ssp.  kincaidii  in  the  future  if 
a  special  regulation  is  issued  after 
opportunity  for  public  notice  and 
comment.  Seeds  from  cultivated 
specimens  of  threatened  plants  are 
exempt  from  these  prohibitions  ■ 
provided  that  their  containers  are 


marked  "Of  Cultivated  Origin."  Certain 
exceptions  to  the  prohibitions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.62. 17.63,  and 
17.72  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  and  threatened  plants  under 
certain  circumstances.  Such  permits  are 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
the  species.  For  threatened  plants, 
permits  also  are  available  for  botanical 
or  horticultural  exhibition,  educational 
purposes,  or  special  purposes  consistent 
with  the  purposes  of  the  Act.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
Lupinus  sulphureus  ssp.  kincaidii  and 
Erigeron  decumbens  var.  decumbens  are 
not  common  in  cultivation  or  in  the 
wild. 

The  Act  and  implementing 
regulations  also  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
woimd,  kill,  trap,  capture,  collect;  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  interstate  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  cind  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  under 
certain  circumstances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

Our  policy,  as  published  in  the 
Federal  Register  on  July  1, 1994  (59  FR 
,  34272).  is  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed,  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  the  listing  on  proposed  and 
ongoing  activities  within  the  range  of  a 
species.  Erigeron  decumbens  var. 
decumbens  and  Lupinus  sulphureus 
ssp.  kincaidii  are  known  to  occur  on 
Federal  lands  under  the  jurisdiction  of 
the  Service,  Corps,  BLM,  or  FS.  With 
issuance  of  this  final  rule,  these  species 
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on  Federal  lands  are  protected  from 
collection.  Erigeron  decumbens  var. 
decumbens  is  protected  from  malicious 
damage  or  destruction  on  Federal  land 
imder  section  9  of  the  Act.  In 
appropriate  cases,  collection  of  these 
species  could  be  allowed  through  the 
issuance  of  a  Federal  permit.  We  are  not 
aware  of  any  otherwise  lawful  activities 
being  conducted  or  proposed  on  private 
land  that  will  be  affected  by  this  listing 
and  result  in  a  violation:of  section  9  for 
these  plants. 

Witn  issuance  of  this  final  rule, 
Fender's  blue  butterfly  receives 'more 
extensive  protection  under  the  Act  than 
described  for  Erigeron  decumbens  var. 
decumbens,  and  Lupinus  sulphureus 
ssp.  kincaidii.  Section  9  prohibits  the 
take  of  any  listed  wildlife  species  by  any 
person  subject  to  the  jmisdiction  of  the 
United  States.  We  believe  that,  based  on 
the  best  available  information,  the 
following  actions  would  not  be 
violations  of  section  9: 

{1}  Possession,  dehvery,  or  movement, 
including  interstate  transport  involving 
no  commercial  activity,  dead  specimens 
of  Fender's  blue  butterfly  that  were 
collected  prior  to  the  date  of  publication 
in  the  Federal  Register  of  this  final 
regulation  adding  this  taxon  to  the  list 
of  endangered  species; 

(2)  Actions  that  may  affect  Fender's 
blue  butterfly  and  are  authorized, 
funded,  or  carried  out  by  a  Federal 
agency  when  the  action  is  conducted  in 
accordance  with  incidental  take 
statements  included  in  biological 
opinions  issued  imder  section  7  of  the 
Act; 

(3)  Land  actions  or  management 
carried  out  imder  a  habitat  conservation 
plan  approved  by  us  pursuant  to  section 
10(a)(1)(B)  of  the  Act;  and 

(4)  Scientific  research  carried  out 
under  a  permit  issued  by  us  piusuant  to 
section  10(a)(1)(A)  of  the  Act. 

Potential  activities  involving  Fender's 
blue  butterfly  that  would  likely  be 
considered  a  violation  of  section  9 
include,  but  are  not  limited  to,  the 
following: 

(1)  Take  of  Fender's  blue  butterfly 
without  a  permit  pursuant  to  section 
10(a)(l)A)  or  an  incidental  take  permit 
pm-suant  to  section  10(a)(1)(B)  of  the 
Act  (this  includes  harassing,  harming, 
pursuing,  hunting,  shooting,  wounding, 
killing,  trapping,  capturing,  or 
collecting,  or  attempting  any  of  these 
actions); 


(2)  Possessing,  selling,  delivering, 
carrying,  transporting,  or  shipping 
illegally  taken  specimens  of  Fender's 
blue  butterfly; 

(3)  Release  of  chemical  or  biological 
control  agents  that  attack,  damage,  or 
kill  any  stage  of  this  taxon,  if  not 
approved  through  section  7 
consultation; 

(4)  In  areas  where  Fender's  blue 
butterfly  occurs,  the  removal  or 
destruction  of  the  food  plants  being 
utilized  by  Fender's  blue  butterfly, 
defined  as  Lupinus  sulphureus  ssp. 
kincaidii,  Erigeron  decumbens  var. 
decumbens,  Lupinus.  albicaulis,  and 
Lupinus.  laxiflorus;  and 

(5)  Destruction  or  alteration  of 
Fender's  blue  butterfly  habitat  by 
grading,  leveling,  plowing,  mowing, 
burning,  herbicide  or  pesticide  spraying, 
intensively  grazing,  or  otherwise 
disturbing  grasslands  that  result  in  the 
death  or  injury  of  adult  Fender's  blue 
butterflies  and/or  their  larvae  or  eggs, 
through  significant  impairment  of  the 
species'  essential  breeding,  foraging, 
sheltering,  or  other  essential  life 
functions. 

You  may  direct  questions  regarding 
whether  specific  activities  risk  a 
violation  of  section  9  to  the  State 
Supervisor  of  our  Oregon  State  Office 
(see  ADDRESSES  section).  Requests  for 
copies  of  the  regulations  concerning 
listed  plant  and  animal  species  and 
general  inquiries  regarding  prohibitions 
and  permits  may  be  addressed  to  the 
U.S.  Fish  and  Wildlife  Service, 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue,  Portland,  Oregon  97232- 
4181  (telephone  503-231-2063;  FAX 
503-231-6243). 

National  Environmental  Policy  Act 

We  have  determined  that 
Enviromnental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  imder  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  our 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 


those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  collection  of 
information,  unless  it  displays  a 
currently  valid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
endangered  plant  species,  see  50  CFR 
17.62  and  17.63. 

Executive  Order  12866 

This  rule  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Refierences  Cited 

You  may  request  a  complete  list  of  all 
references  cited  herein,  as  well  as 
others,  from  the  Oregon  State  Office  (see 
ADDRESSES  above). 

Author 

The  primary  author  of  this  final  rule 
is  Dr.  Andrew  F.  Robinson,  Jr..  Fish  and 
Wildlife  Biologist  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Final  Regulation  PromulgatioD 

For  the  reasons  outlined  in  the 
preamble,  we  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625,  100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
INSECTS,  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

§  1 7.1 1    Endangered  and  threatened 
wildlife. 


(h)* 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Critical  habi- 
tat 


Special 
rules 


Insects 


3890 
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Common  nam  > 


Butterfly,  Fender* ; 
Mue. 


Species 


Scientrfic  name 


Vertebrate  popu- 
Historic  range  lation  where  endan-      Status 

gered  or  threatened 


When  listed 


Critical  habi- 
tat 


Special 
rules 


Icahda  icarioides         U.S.A.  (OR) 
fenderi. 


NA 


NA 


NA 


3.  Amend  §  1  7.12(h)  by  adding  the  FLOWERING  PLANTS,  to  the  Ust ;.  f  §  17.12    Endangered  and  threatened  plants. 

followinH.  in  afchabetical  order,  under       Endangered  and  Threatened  Plants:  ***** 

"*»-»-  (h)*  *  * 


Scientific  nam  j  Common  name 


Dated:  lanuar)  3.  2000. 
Rowan  W.  GouL  1 
Acting  Director, 
[FR  Doc.  00-156 1 
BILUNG  CODE  4310  45-P 


Species 


Historic  range 


.r      1  e.«...»      iiUK««  ii^/vr<     Critical  habi-        Special 

Family  Status      Wfien  listed  ^^  ^|gg 


Flowering  Plan 

Erigeron  decumt9ns     Willamette  daisy  U.S.A.  (OR)  Asteraceae  E 

var.  decumben ;. 

Lupinus  sulphurens       Kincaid's  lupine  U.S.A.  (OR,  WA)  ....     Fabaceae T 

ssp.  kIrKaidii. 
Luptnus  oreganuk 

var  Idncaidii  = 

synonym. 
Lupinus  sulphurAjs 

var  kincaidii  = 

synonym. 


NA 


NA 


NA 


NA 


'ish  and  Wildlife  Service. 
Filed  1-24-00;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Ocea^iic  and  Atmospheric 
Administratio^ 

50  CFR  Part  6^ 

[Docket  No.  991229356-9356-01;  121799F] 

RIN  0648-AN36J 

Fisheries  off  West  Coast  States  and  in 
the  Western  Placific;  Coastai  Pelagic 
Species  Fisheries;  Annual 
Specifications 


Natiohal  Marine  Fisheries 

National  Oceanic  and 
Administration  (NOAA), 


agency: 

Service  (NMF$) 

Atmospheric 

Commerce. 

ACTION:  Final  fcarvest  guidelines. 


SUMMARY 

harvest  guidel  i 
and  Pacific 
economic  zon^ 
coast.  The 


NMf  S  announces  the  annual 
nes  for  Pacific  sardine 
mackerel  in  the  exclusive 

(EEZ)  off  the  Pacific 
Co4stal  Pelagic  Species 


Fishery  Management  Plan  (FMP)  and  its 
implementing  regulations  require  NMFS 
to  establish  annual  harvest  guidelines 
for  Pacific  sardine  and  Pacific  mackerel 
based  on  a  formulas  appearing  in  the 
FMP.  The  intended  effect  of  this  action 
is  to  establish  allowable  harvest  levels 
for  coastal  pelagic  species  off  the  Pacific 
coast. 

dates:  Effective  January  1,  2000. 
Comments  are  invited  luitil  February  24, 
2000. 

ADDRESSES:  Submit  comments  on  the 
annual  specifications  to  Rodney  R. 
Mclnnis,  Acting  Regional 
Administrator,  Southwest  Region, 
(Regional  Administrator),  NMFS,  501 
West  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA  90802^213.  The  reports 
Stock  Assessment  of  Sardine  for  1999 
with  Management  Recommendations  for 
2000  and  Status  of  the  Pacific  Mackerel 
Resource  and  Fishery  in  1 999  are 
available  from  this  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Morgan,  Southwest  Region, 
NMFS,  (562)  980-4030. 
SUPPLEMENTARY  INFORMATION:  The  FMP, 
which  was  partially  approved  by  the 
Secretary  of  Commerce  on  June  10, 
1999,  and  implemented  by  publication 
of  a  final  rule  in  the  Federal  Register  on 


December  15, 1999  (64  FR  69888), 
divides  managed  species  into  the 
categories  of  actively  managed  and 
monitored.  Harvest  guidelines  of 
actively  managed  species  (Pacific 
sardine  and  Pacific  mackerel)  are  based 
on  formulas  applied  to  current  biomass 
estimates.  Harvest  guidelines  for 
monitored  species  (jack  mackerel, 
northern  anchovy,  and  market  squid), 
which  are  underutilized  or  managed 
primarily  by  California,  are  not  based  on 
cmrent  biomass  estimates.  Nonetheless, 
the  FMP  includes  a  constant  allowable 
biological  catch  (ABC)  for  each 
monitored  species  based  on  long-term 
yields.  If  an  ABC  for  a  monitored 
species  is  reached,  it  would  be 
designated  an  actively  managed  species; 
at  that  time,  the  Pacific  Fishery 
Management  (Council)  would  review 
the  condition  of  the  resom-ce  and 
recommend  necessary  management 
action.  Except  for  northern  anchovy, 
this  is  the  first  year  of  managing  coastal 
pelagic  species  under  this  FMP. 

At  a  public  meeting  each  year,  the 
biomass  for  each  actively  managed 
species  is  presented  by  the  Council's 
Coastal  Pelagic  Species  Management 
Team  (Team)  to  the  Council's  Coastal 
Pelagic  Species  Advisory  Subpanel 
(Subpanel).  At  that  time,  the  biomass, 
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the  harvest  guideline,  and  the  status  of 
the  fisheries  is  reviewed.  This 
information  is  also  reviewed  by  the 
Council's  Scientific  and  Statistical 
conunittee.  Following  review  by  the 
Coimcil  and  after  hearing  all  public 
comments,  NMFS  publishes  the  annual 
harvest  guidelines  in  theFederaJ 
Register  before  the  beginning  of  the 
appropriate  fishing  season.  The  Pacific 
sardine  season  begins  on  January  1  of 
each  year  and  ends  on  December  31. 
The  Pacific  mackerel  season  begins  on 
July  1  of  each  year  and  ends  on  June  30. 
Normally,  the  Pacific  mackerel  harvest 
guideline  would  be  announced  in  Jxme; 
however,  the  first  harvest  guidelines  for 
both  species  will  be  effective  on  January 
1,  2000,  as  this  will  be  the  first  year  of 
managing  these  species. 

The  FMP  allows  the  Administrator, 
Southwest  Region,  NMFS  to  annoimce 
harvest  guidelines  before  review  by  the 
Council  if  there  is  insufficient  time  for 
review.  At  its  meeting  in  September 
1999,  the  Council  decided  to  use  this 
procedure  during  the  first  year  of 
managing  Pacific  sardine  and  Pacific 
mackerel  because  the  sardine 
assessment  would  not  be  completed  by 
its  November  1999  Meeting.  The 
Coimcil  plans  to  complete  its  review  at 
its  March  2000  meeting,  when  the  stock 
assessment  and  fishery  evaluation 
report  for  Pacific  sardine  will  be 
presented.  At  the  November  meeting, 
the  Team  presented  the  Council  wi^ 
the  Pacific  mackerel  assessment  to 
establish  a  harvest  guideline  for  the 
season  that  began  on  July  1, 1999.  The 
Council  adopted  the  Team's 
recommendations,  including  the 
necessary  procediue  to  subtract  the 
estimated  harvest  of  Pacific  mackerel 
from  July  1, 1999.  to  December  31,  1999, 
to  establish  a  harvest  guideline 
beginning  January  1 ,  2000,  consistent 
with  the  beginning  of  the  fishing  season. 

On  December  9, 1999,  consistent  with 
the  procedures  of  the  FMP,  the  biomass 
report  and  attendant  harvest  gmdelines 
for  Pacific  sardine  and  Pacific  mackerel 
were  reviewed  at  a  public  meeting  of  the 
Team  at  the  NMFS  Southwest  Fisheries 
Science  Center  in  La  JoUa,  California.  A 
public  meeting  between  the  Team  and 
the  Subpanel  was  held  on  December  14, 
1999,  at  the  Southwest  Region,  NMFS, 
in  Long  Beach,  California.  No  significant 
comments  regarding  the  harvest 
guidelines  were  received. 

The  sardine  population  was  estimated 
using  a  modified  version  of  the 
integrated  stock  assessment  model 
called  Catch  at  Age  Analysis  of  Sardine- 
Two  Area  Model  (CANSAR-TAM). 
CANSAR  is  a  forward-casting,  age- 
structiued  analysis  using  fisher>' 
dependent  and  fishery  independent  data 


to  obtain  annual  estimates  of  sardine 
abundance,  year-class  strength,  and  age- 
specific  fishing  mortality  for  1983 
through  1999.  The  modification  of 
CANSAR  was  developed  to  account  for 
the  expansion  of  the  Pacific  sardine 
stock  northward  to  include  waters  off 
the  northwest  Pacific  coast. 
Documentation  of  the  1999  estimate  is 
described  in  the  Council  report  Stock 
Assessment  of  Sardine  for  1999  with 
Management  Recommendations  for 
2000  (see  ADDRESSES). 

The  formula  in  the  FMP  uses  the 
following  factors  to  determine  the 
harvest  guideline  for  Pacific  sardine: 

1.  The  biomass  of  age  one  sardine  and 
above.  For  1999,  this  estimate  is 
1.581,346  metric  tons  (mt). 

2.  The  cutoff.  This  is  the  biomass 
level  below  which  no  commercial 
fishery  is  allowed.  The  FMP  established 
this  level  at  150,000  mt. 

3.  The  portion  of  the  sardine  biomass 
that  is  in  U.S.  waters.  For  1999,  this 
estimate  is  87  percent,  based  on  the 
average  of  larval  distribution  obtained 
from  scientific  cruises  and  the 
distribution  of  the  resource  obtained 
from  logbooks  of  fish-spotters. 

4.  The  harvest  fraction.  This  is  the 
percentage  of  the  biomass  above  150,000 
mt  that  may  be  harvested.  The  fraction 
used  varies  (5-15  percent)  with  ciurent 
ocean  temperatiues.  a  higher  fi^ction  for 
warmer  ocean  temperatures  and  a  lower 
fraction  for  cooler  temperatures.  Warm 
ocean  temperatxu«s  favor  the  production 
of  Pacific  sardine.  For  1999,  the  fraction 
used  was  15  percent,  based  on  three 
seasons  of  sea  siuface  temperature  at 
Scripps  Pier,  California. 

Based  on  the  estimated  biomass  of 
1,581,346  mt  and  the  formula  in  the 
FMP,  a  harvest  guideline  of  186,791  mt 
was  calculated  for  the  fishery  beginning 
on  January  1,  2000.  The  harvest 
guideline  is  allocated  one  third  for 
Subarea  A,  which  is  north  of  35°  40'  N. 
lat.  to  the  Canadian  border,  and  two 
thirds  for  Subarea  B,  which  is  south  of 
35°  40'  N.  lat.  to  the  Mexican  border. 
Any  imused  resource  in  either  area  will 
be  reallocated  between  areas  to  help 
ensure  that  optimum  yield  will  be 
achieved.  The  northern  allocation  is 
62,264  mt;  the  southern  allocation  is 
124,527  mt. 

The  size  of  the  Pacific  mackerel 
population  was  estimated  using  a 
modified  virtual  population  analysis 
stock  assessment  model,  which  employs 
both  fishery  dependent  and  fishery 
independent  data  to  estimate 
abundance.  The  model  was  used  to 
calculate  biomass  estimates  through  the 
end  of  1998  and  then  project  an  estimate 
of  biomass  for  July  1,  1999,  based  on  the 
number  of  Pacific  mackerel  estimated  to 


comprise  each  year  class  at  the 
beginning  of  1999,  estimates  of  fishing 
mortality  during  1998,  assumptions  of 
natural  and  fishing  mortality  through 
the  first  half  of  1999,  and  estimates  of 
age-specific  growth.  Documentation  of 
the  1999  estimate  is  described  in  the 
Council  report  Status  of  the  Pacific 
Mackerel  Resource  and  Fishery  in  1999 
(see  AOOMESSES). 

The  formula  in  the  FMP  uses  the 
following  factors  to  determine  the 
harvest  guideline  for  Pacific  mackerel: 

1.  The  biomass  of  Pacific  mackerel. 
For  1999,  this  estimate  is  239,286  mt. 

2.  The  cutoff.  This  is  the  biomass 
level  below  which  no  commercial 
fishery  is  allowed.  The  FMP  established 
the  cutoff  level  at  18,200  mt. 

3.  The  portion  of  the  Pacific  mackerel 
biomass  that  is  in  U.S.  waters.  This 
estimate  is  70  percent,  based  on  the 
average  of  larval  distribution  obtained 
from  scientific  cruises  and  the 
distribution  of  the  resource  obtained 
from  logbooks  of  fish-spotters. 

4.  The  harvest  fraction.  This  is  the 
percentage  of  the  biomass  above  18,200 
mt  that  may  be  harvested.  The  FMP 
established  the  harvest  fraction  at  30 
percent. 

Based  on  the  estimated  biomass  of 
239.286  mt  and  the  formula  in  the  FMP, 
a  harvest  guideline  of  46,428  was 
calculated  for  the  fishery  beginning  on 
July  1, 1999.  To  determine  a  harvest 
guideline  for  the  period  beginning 
January  1,  2000,  the  estimated  harvest  of 
Pacific  mackerel  between  July  1.  1999, 
through  December  31,  1999,  was 
subtracted  from  the  harvest  guideline. 
The  amount  harvested  is  3,609  mt; 
therefore,  the  harvest  guideline 
available  to  the  fishery  begiiming  on 
January  1,  2000,  is  42,819  mt. 

Classificatien 

This  action  is  authorized  by  50  CFR 
660.509  and  is  exempt  from  review 
under  Executive  Order  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  finds  for  good 
cause  imder  5  U.S.C.  §  553(b)(B)  that 
providing  prior  notice  and  an 
opportunity  for  public  conment  on  this 
action  is  unnecessary  because 
establishing  the  harvest  guidelines  is  a 
ministerial  act,  determined  by  applying 
formulas  in  the  FMP.  Accordingly, 
providing  prior  notice  and  an 
opportunity  for  public  comment  would 
serve  no  useful  purpose. 

Because  this  rule  merely  annoiuices 
the  result  of  harvest  guideline 
calculations  and  does  not  require  any 
participants  in  the  fishery  to  take  action 
or  to  come  into  compliance,  the  AA 
finds  for  good  cause  under  5  U.S.C. 
§  553(d)(3)  that  delaying  the  effective 
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February  24,  2000. 
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Administrator.  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK,  99802,  Attn: 
Lori  Gravel,  or  delivered  to  the  Federal 
Building,  709  West  9th  Street,  Jimeau, 
AK.  Copies  of  the  Biological  Opinion 
(BiOp)  on  the  pollock  fisheries  of  the 
BSAI  and  GOA  and  the  Atka  mackerel 
fishery  of  the  Aleutian  Islands  subarea, 
the  Revised  Final  Reasonable  and 
Prudent  Alternatives  (RFRPAs),  and  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  prepared  for 
the  emergency  interim  rule  may  be 
obtained  from  the  same  address.  The 
BiOp  and  the  RFRPAs  are  also  available 
on  the  Alaska  Region  home  page  at 
http://www.fakr.noaa.gov.  Comments 
will  not  be  accepted  if  submitted  via  e- 
mail  or  Internet. 
OR  FURTHER  INFORMATION  CONTACT: 
Shane  Capron,  907-586-7228  or 
shane.capron@noaa.gov 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fisheries  in  the 
exclusive  economic  zone  off  Alaska 
under  the  Fishery  Management  Plan  for 
the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area  and  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska 
(FMPs).  The  North  Pacific  Fishery 
Management  Council  (Council) 
prepared  the  FMPs  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  16  U.S.C.  1801 
e(  seq.  Regulations  governing  U.S. 
fisheries  and  implementing  the  FMPs 
appear  at  50  CFR  parts  600  and  679. 

Background 

In  1990,  NMFS  designated  the  Steller 
sea  lion  as  a  threatened  species  under 
the  Endangered  Species  Act  of  1973 
(ESA).  The  designation  followed  severe 
declines  throughout  much  of  the  GOA 
and  Aleutian  Islands  region.  In  1993, 
NMFS  defined  critical  habitat  for  the 
species  to  include  (among  other  areas), 
the  marine  areas  within  20  nautical 
miles  (tun)  of  major  rookeries  and 
haulouts  of  the  species  west  of  144°  W 
long.  In  1997,  NMFS  recognized  two 
separate  populations,  and  reclassified 
the  western  population  (west  of  144°  W 
long.)  as  endangered. 

NMFS  first  began  collecting 
information  on  the  abundance  of  Steller 
sea  lions  during  the  1950s  and  1960s. 
However,  the  first  counts  based  on 
reliable  data  were  not  available  until  the 
late  1970s;  these  counts  reported 
approximately  109,800  animals.  During 
the  1980s,  a  precipitous  decline  of 
Steller  sea  lions  was  observed.  By  1996, 
counts  declined  to  only  22.000  animals, 
a  decline  of  80  percent  from  the  late 


1970s.  Counts  of  adult  and  juvenile 
Steller  sea  lions  have  continued  to 
decline  over  the  last  few  years,  but  at  a 
lower  rate.  Due  to  the  small  population 
size,  these  recent  reductions  may  be  a 
serious  obstacle  to  the  recovery  of  the 
western  population  of  Steller  sea  lions. 
Multiple  factors  have  contributed  to 
the  decline,  but  considerable  evidence 
indicates  that  lack  of  available  prey  is  a 
serious  problem.  Foraging  studies 
confirm  that  Steller  sea  lions  depend  on 
pollock  as  a  major  prey  source,  and  that 
they  may  be  particularly  sensitive  to  any 
reduced  availability  of  prey  during  the 
winter.  The  significance  of  pollock  in 
the  diet  of  sea  lions  may  have  increased 
since  the  1 970s  due  to  shifts  in  the 
Bering  Sea  ecosystem  related  to 
atmospheric  and  oceanographic 
changes.  Pollock  are  also  the  target  of 
the  largest  commercial  fisheries  in 
Alaska,  fisheries  that  have  grown 
increasingly  concentrated  in  time  and 
area.  This  concentration  of  effort  occurs 
largely  in  areas  designated  as  Steller  sea 
lion  critical  habitat  and  may  reduce 
prey  availability  during  critical  times  in 
the  life  history  of  sea  lions.  Additional 
information  on  Steller  sea  lions  and  the 
pollock  fisheries  of  the  BSAI  and  GOA 
is  contained  in  the  BiOp  and  in  the  EA/ 
RIR  prepared  for  this  action  (see 
ADDRESSES). 

Purpose  and  Need  for  Action 

In  accordance  with  the  requirements 
of  die  ESA,  the  NMFS  Office  of 
Protected  Resoiu^es  issued  a  BiOp 
dated  December  3, 1998,  revised 
December  16,  1998,  on  the  pollock 
fisheries  of  die  BSAI  and  GOA  and  the 
Atka  mackerel  fishery  of  the  Aleutian 
Islands  subarea.  The  BiOp  concluded 
that  the  BSAI  and  GOA  pollock  trawl 
fisheries,  as  projected  for  1999  through 
2002,  were  likely  to  jeopardize  the 
endangered  western  population  of 
Steller  sea  lions  and  destroy  or 
adversely  modify  critical  habitat 
designated  for  this  population.  "To 
jeopardize"  means  "to  engage  in  an 
action  that  reasonably  would  be 
expected,  directly  or  indirectly,  to 
reduce  appreciably  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species  in  the  wild  by  reducing 
the  reproduction,  numbers,  or 
distribution  of  that  species"  (50  CFR 
402.02).  The  clause  "adversely  modify 
its  critical  habitat"  means  "a  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
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be  critical"  {50  CFR  402.02).  The  BiOp 
also  concluded  that  the  Atka  mackerel 
fishery,  as  modified  by  recent  regulatory 
changes  (64  FR  3446;  January  22,  1999), 
was  not  likely  to  jeopardize  the 
endangered  western  population  of 
Steller  sea  lions  or  destroy  or  adversely 
modify  its  critical  habitat. 

The  BiOp  did  not  prescribe  a  single 
set  of  RPAs  for  the  BSAI  and  GOA 
pollock  fisheries  but  rather  established 
a  fi^mework  to  avoid  the  likelihood  of 
jeopardizing  the  continued  existence  of 
the  western  population  of  Steller  sea 
lions  or  adversely  modifying  its  critical 
habitat.  The  framework  consisted  of 
three  principles:  (1)  Temporal 
dispersion  of  fishing  effort,  (2)  spatial 
dispersion  of  fishing  effort,  and  (3) 
protection  from  fisheries  competition 
for  Steller  sea  lion  prey  in  waters 
adjacent  to  rookeries  and  important 
haulouts.  For  each  of  these  principles, 
the  BiOp  provided  guidance  on  the 
development  of  management  measures 
to  meet  the  objectives  and,  ultimately,  to 
avoid  jeopardy  and  adverse 
modification.  The  BiOp  stated  that 
certain  conservation  measiu^s  could  be 
phased  in  over  a  2-year  period. 

In  December  1998,  NMFS  staff  briefed 
the  Ck)uncil  on  the  BiOp.  The  Coimcil 
then  prepared  recommendations  for 
alternative  management  meas\ires  based 
on  the'RPA  guidelines  to  avoid  jeopardy 
and  adverse  modification.  The  Council's 
recommendation  did  not  contain  Bering 
Sea  subarea  (BS)  B  and  C  season 
specifications.  However,  the  Council 
plaimed  to  recommend  B  and  C  season 
measm-es  prior  to  the  second  half  of 
1999.  The  Council  also  recommended 
closing  all  but  nine  of  the  haidout  zones 
specified  by  the  BiOp  in  the  BSAI  and 
GOA.  NMFS  determined  these 
recommendations  to  be  acceptable  as 
part  of  a  2-year  phase-in  strategy,  in 
which  equivalent  or  better  protections 
woidd  be  extended  for  those  areas  for 
2000  and  beyond. 

On  December  16, 1998,  NMFS 
adopted  the  measures  recommended  by 
the  Council  (with  modifications)  into 
the  BiOp  as  part  of  an  RPA  for  the 
fisheries.  NMFS  published  an 
emergency  interim  rule  implementing 
RPAs  in  the  Federal  Register  on  January 
22,  1999  (64  FR  3437),  amended  on 
February  17,  1999  (64  FR  7814)  and  on 
February  25,  1999  (64  FR  9375),  which 
was  effective  through  July  19. 1999.  The 
preamble  to  the  emergency  rule 
provides  a  detailed  description  of  the 
purpose  and  need  for  the 
implementation  of  emergency  measiu^s 
in  1999. 

The  Coimcil  met  again  in  February, 
April,  and  June  1999,  to  consider 
recommendations  for  extending  the 


emergency  rule  for  the  second  half  of 
1999,  and,  at  its  June  meeting,  voted  to 
extend  the  emergency  rule.  Using  the 
Council's  recommendation.  NMFS 
extended  the  emergency  rule  through 
December  31,  1999  (64  FR  39087,  July 
21,  1999;  technical  amendment  64  FR 
43297,  August  10,  1999),  with  revisions 
to  include  specifications  for  the  B  and 
C  seasons  in  the  BS. 

In  Jime  1999,  the  Council  also 
deliberated  on  various  management 
measures  to  implement  permanently  the 
RPA  guidelines  as  described  in  the  BiOp 
for  2000  and  beyond.  After  significant 
debate  and  public  comment,  the  Coimcil 
voted  to  recommend  a  series  of 
conservation  measures  to  protect  Steller 
sea  lions. 

Greenpeace,  the  American  Oceans 
Campaign,  and  the  Sierra  Club 
challenged  the  BiOp  in  the  U.S.  District 
Court  for  the  Western  District  of 
Washington.  In  an  Order  issued  on  July 
9.  1999  (and  amended  on  July  13,  1999), 
the  Court  upheld  NMFS'  no-jeopardy 
conclusion  for  the  Atka  mackerel  fishery 
and  the  jeopardy  conclusion  for  the 
pollock  fisheries.  However,  the  Court 
also  found  that  "the  Reasonable  and 
Prudent  Alternatives  *  *  *  were 
arbitrary  and  capricious  *  *  *  because 
they  were  not  justified  under  the 
prevailing  legal  standards  and  because 
the  record  does  not  support  a  finding 
that  they  were  reasonably  likely  to  avoid 
jeopardy."  On  August  6, 1999,  the  Court 
remanded  the  BiOp  back  to  NMFS  for 
further  analysis  and  explanation. 

To  comply  with  the  Court's  Order, 
NMFS  conducted  additional  analyses 
and  developed  revised  final  RPAs 
(RFRPAs,  October  15,  1999).  The 
RFRPAs  describe  management  measures 
that  will  avoid  the  likelihood  that  the 
pollock  fisheries  authorized  by  NMFS' 
regulations  will  jeopardize  the 
continued  existence  of  the  endangered 
western  population  of  Steller  sea  lions 
or  adversely  modify  its  critical  habitat. 

NMFS  has  determined  that  the 
Council's  recommended  measures,  with 
certain  modifications  to  season  dates, 
haulout  protections,  and  spatial 
dispersion  in  the  Bering  Sea,  achieve 
the  principles  identified  in  the  BiOp 
and  the  RFRPAs.  The  Council's 
recommendation,  modified  as  necessary 
to  avoid  jeopardy  and  adverse 
modification,  therefore  forms  the  basis 
for  the  management  measures  contained 
in  this  emergency  interim  rule. 

Elements  of  the  Emergency  Rule 

Pollock  Trawl  Exclusion  Zones 

Under  this  emergency  interim  rule, 
directed  fishing  for  pollock  is  prohibited 
within  either  10  or  20  nm  of  rookeries 


and  haulouts  in  the  BS  and  GOA.  The 
location,  size,  and  period  of  each 
exclusion  zone  are  set  out  in  Tables  12, 
13,  and  20  of  50  CFR  part  679.  Table  20 
for  the  Aleutian  Islands  subarea  (AI),  is 
reprinted  to  be  consistent  in  format  with 
Tables  12  and  13.  however,  no 
substantive  clianges  were  made  (see  the 
following  discussion). 

NMFS  approved  these  exclusion 
zones  on  the  basis  of  10  Steller  sea  lion 
counts  conducted  since  1979,  during  the 
reproductive  season  (summer)  and  non- 
reproductive  season  (winter).  NMFS 
used  the  following  criteria  to  identify 
sites  that  require  exclusion  zones  and  to 
determine  the  period  of  the  closure  and 
the  radius  of  the  zone: 

1.  Rookeries  If  the  site  is  a  rookery,  a 
10  or  20-nm  year-round  pollock  trawl 
exclusion  zone. 

2.  Summer  haulouts  U  ihe  site  is  a 
summer  haulout,  with  greater  than  200 
sea  lions  in  a  summer  survey  since 
1979,  and  less  than  75  sea  lions  in 
winter  surveys  since  1979,  a  10  or  20- 
nm  pollock  trawl  exclusion  zone  from 
June  1  through  November  1. 

3.  Winter  haulouts  If  the  site  is  a 
winter  haulout,  with  less  than  200  sea 
lions  in  summer  surveys  since  1979. 
and  greater  than  75  sea  lions  in  a  winter 
survey  since  1979,  a  10  or  20-nm 
pollock  trawl  exclusion  zone  from 
November  1  through  June  1. 

4.  Year-round  haulouts  If  the  site  is  a 
year-round  haulout  with  greater  than 
200  sea  lions  in  a  summer  survey  since 
1979,  and  greater  than  75  sea  lions  in  a 
winter  survey  since  1979,  a  10  or  20  nm 
year-round  pollock  trawl  exclusion 
zone. 

The  size  of  the  exclusion  zones  in 
each  area  reflects  the  relative  widths  of 
the  continental  shelf.  In  the  BS,  the 
shelf  is  relatively  wide  and  exclusion 
zones  have  radii  of  20  nm.  In  the  GOA, 
the  shelf  is  narrower  and  exclusion 
zones  have  radii  of  10  nm. 

The  BiOp  allowed  for  a  2 -year  phase- 
in  schedule  for  certain  RFRPA  measures 
including  rookeries  and  haulout  trawl 
exclusion  zones.  In  the  BSAI,  under  the 
emergency  rule  provisions  for  1999.  all 
exclusion  zones  had  a  20-nm  radius 
except  for  the  Cape  Sarichef  zone, 
which  had  only  a  10-nm  raduis.  For 
2000  and  beyond,  the  Council  has 
recommended  that  the  Cape  Sarichef 
zone  have  a  20-nm  radius,  consistent 
with  the  BiOp.  Therefore,  under  the 
emergency  interim  rule,  all  25  exclusion 
zone  sites  in  the  BS  are  closed  to 
trawling  for  pollock  for  a  radius  of  20 
nm. 

In  the  GOA,  53  sites  qualified  for 
closure  to  10  nm,  under  criteria  in  the 
BiOp.  However,  in  recommending 
management  measures  for  2000  and 
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beyond,  the  Coi  uicil  recommended  no 
closure  for  the  ( light  sites  exempted 
under  the  previ  aus  emergency  rule,  and 
recommended  <in  additional  site.  Spitz 
Island,  be  exempted.  The  Council's 
recommendatio  n  included  no  closiues 
around  Cape  Bexnabas,  Gull  Point,  and 
Cape  Lkolik,  an(  1  modified  trawl 
exclusion  zonei;  around  Rugged  Island, 
Point  Elrington  The  Needles,  Mitrofania 
Island,  Spitz  Isl  and,  and  Sea  Lion 
Rocks.  NMFS  h  as  reviewed  these  sites 
in  the  RFRPAs  ind  determined  that  they 
require  additional  protection,  and 
therefore  is  imf  lementing  an  alternative 
suite  of  manage  ment  measiues. 

Sites  around  Point  Elrington  and  The 
Needles  meet  tl  le  criteria  for  pollock 
trawl  exclusion  zones  but  are  not 
established  as  ( xclusion  zones  under 
this  emergency  interim  rule.  The  sites 
lie  entirely  witl  lin  Alaska  State  waters. 
Pollock  fisherie  s  in  these  areas  are  not 
managed  undei  Federal  regulations 
implementing  1  'MPs.  The  State  of 
Alaska  has  indi  cated  its  intent  to 
develop  equivalent  protection  measures 
for  these  haulo  its  in  2000.  However,  if 
the  State  fails  ti )  develop  adequate 
protection  mea  iures  for  these  two  sites, 
NMFS  will  imdlement  additional 
protection  mea  sures  in  these  areas  in 
2001  under  the  authority  of  the  ESA. 

This  emergei  icy  interim  rule  closes 
Sea  Lion  Rocks  for  a  radius  of  10  nm  to 
all  vessels  greaer  than  60  ft  (18.3  m) 
length  overall  (LOA).  Due  to  safety 
concerns  for  sr  lall  boats  in  the  region 
and  the  relativi  sly  lower  levels  of 
harvests  by  the  >e  vessels,  the  area  is  not 
closed  to  vessels  less  than  or  equal  to  60 
ft  (18.3  m)  LOA.  Historically,  from  1994 
through  1998.  vessels  longer  than  60  ft 
(18.3  m)  LOA  have  accounted  for  72 
percent  of  total  harvests  in  this  area. 
The  RFRPAs  c(  included  that  excluding 
vessels  greater  than  60  ft  (18.3  m)  LOA 
from  fishing  w  thin  10  nm  of  Sea  Lion 
Rocks,  and  the  subsequent  harvest 
reductions  under  this  closure,  would 
provide  suffici  3nt  protection  against 
localized  deph  tions  of  pollock. 

Cape  Barnabas,  Gull  Point,  Rugged 
Island,  Cape  lkolik.  Spitz  Island,  and 
Mitrofania  Isla  id  were  proposed  by  the 
Council  to  be  iicluded  as  pollock  trawl 
exclusion  zone  s  for  2000  and  beyond 
with  a  variety  )f  exemptions.  However, 
this  emergency  rule  closes  these  areas 
because  they  h  ave  been  determined  to 
be  critical  to  tl  e  recovery  of  the  western 
population  of :  Jteller  sea  lions. 

In  the  Berini ;  Sea,  the  Walrus  Island 
rookery  also  m  eets  the  requirements 
under  the  KPA  guidelines  for  closure  to 
20  nm.  Howev  er,  because  this  site  falls 
entirely  withii  the  Pribilof  Island  Area 


Habitat  Conservation  Zone  (see 
§  679.22(a)(6)),  which  is  closed  to 
trawling  year-round,  a  20-nm  closure  of 
this  area  would  be  redundant  and  is  not 
necessary. 

Aleutian  Islands  Closure 

The  RFRPA  guidelines  require  that 
the  AI  be  closed  to  directed  fishing  for 
pollock  to  protect  the  waters 
surrounding  rookeries  and  major 
haulouts  of  Steller  sea  lions.  This 
closure  was  implemented  in  1999,  by  a 
reduction  in  TAG  allocated  to  this 
subarea  that  provided  for  incidental 
catch  only,  and  then  by  emergency 
interim  rule.  The  closure  of  the  AI  is 
continued  by  this  emergency  interim 
rule. 

Bering  Sea  Management  Measures 

Steller  sea  lion  conservation  area 
(SCA).  This  emergency  interim  rule 
establishes  a  conservation  area  to 
regulate  total  removals  of  pollock.  This 
area  was  previously  referred  to  as  the 
combined  Critical  Habitat/Catcher 
Vessel  Operation  Area  in  previous 
emergency  rulemaking  and  in 
supporting  documents.  The  SCA 
includes  the  portion  of  Bering  Sea 
critical  habitat  known  as  the  Bogoslof 
foraging  area  and  the  portion  of  the 
Catcher  Vessel  Operational  Area 
(CVOA)  that  extends  eastward  from  the 
Bogoslof  foraging  area.  This  eastern 
block  of  the  CVOA  overlaps  with  the 
pollock  trawl  exclusion  zone  for  Sea 
Lion  Rocks  (Amak  Island).  Inclusion  of 
this  eastern  block  in  the  SCA  is 
necessary  to  provide  sufficient 
protection  from  concentrated  fishing 
and  resulting  localized  depletions  of  sea 
lion  prey  in  (1)  the  neirrow  corridor 
between  the  Bogoslof  foraging  area  and 
the  Sea  Lion  Rocks  (Amak  Island)  trawl 
exclusion  zone  and  (2)  these  adjacent 
portions  of  critical  habitat. 

The  SCA  consists  of  the  area  of  the  BS 
between  170°00'  W  long,  and  163°00'  W 
long.,  south  of  straight  lines  connecting 
the  following  points  in  the  order  listed: 
55°00'  N  lat.  170°00'  W  long.;  55°00'  N 
lat.  168°00'  W  long.;  55°30'  N  lat. 
168°00'  W  long.;  55°30'  N  lat.  166°00'  W 
long.;  56°00'  N  lat.  166°00'  W  long.; 
56°00'  N  lat.  163°00'  W  long. 

This  emergency  interim  rule  restricts 
pollock  harvests  within  the  SCA  to  a 
percentage  of  each  sector's  seasonal 
directed  fishing  allowance  (DFA) 
according  to  the  percentages  set  forth  in 
Table  2  of  the  preamble.  In  the  Bering 
Sea,  the  DFA  is  the  amount  of  pollock 
available  for  harvest  by  each  industry 
sector  after  subtracting  the  incidental 
catch  allowance  (ICA). 


NMFS  will  monitor  catch  by  each 
industry  sector  and  close  the  SCA  to 
directed  fishing  for  pollock  by  sector 
when  NMFS  determines  that  the 
specified  SCA  limit  has  been  reached.  In 
accordance  with  the  Council's  intent, 
inshore  catcher  vessels  less  than  or 
equal  to  99  ft  (30.2  m)  LOA  are  exempt 
from  SCA  closures  dimng  the  fall  and 
winter  months  unless  the  cap  for  the 
inshore  sector  has  been  reached.  Under 
the  authority  of  the  American  Fisheries 
Act  (AFA),  NMFS  will  separate  the 
inshore  fishery  into  cooperative  and 
non-cooperative  sector  allocations.  For 
each  sector,  NMFS  will  annoimce  the 
closiu-e  of  the  SCA  to  catcher  vessels 
over  99  ft  (30.2  m)  LOA  before  the 
inshore  sector  SCA  limit  is  reached. 
NMFS  will  implement  the  closure  in  a 
manner  intended  to  leave  remaining 
quota  within  the  SCA  that  is  sufficient 
to  support  directed  fishing  for  pollock 
by  vessels  less  than  or  equal  to  99  ft 
(30.2  m)  LOA  for  the  dvuation  of  the 
inshore  sector  opening.  This  measiu-e 
will  be  implemented  diuing  the  fall  and 
winter  seasons  only  because  of  vessel 
safety  concerns  dxuing  these  time 
periods  of  severe  weather. 

Fishing  seasons.  This  emergency 
interim  rule  establishes  new  fishing 
seasons  for  the  four  sectors  of  the  Bering 
Sea  pollock  fishery  that  are  defined  in 
the  AFA.  These  new  fishing  seasons  are 
siunmarized  in  Table  1  or  the  preamble. 
This  emergency  rule  also  repeals 
existing  "fair  start"  provisions  that 
required  vessels  fishing  for  pollock  in 
the  BS  to  cease  fishing  for  groxmdfish 
during  the  week  preceding  each  pollock 
season  or  face  a  mandatory  stand-down 
period  during  the  first  week  of  the 
pollock  season.  The  Coimcil  has 
determined  that  these  fair  start 
requirements  are  no  longer  necessary 
and  has  recommended  an  exclusive 
seasonal  system  (see  Table  1  in  the 
preamble). 

The  Council  recommended  a  complex 
suite  of  seasons,  stand-downs,  and  SCA 
limits.  Under  the  RFRPAs,  NMFS 
determined  that  stand-downs  between 
the  A/B  and  C/D  seasons  were 
urmecessary  outside  the  SCA.  However, 
NMFS  also  determined  that  the  SCA 
was  of  special  concern  and  that 
lengthening  the  seasons  to  attain  spatial 
and  temporal  dispersion  was  a  priority 
in  this  area.  Therefore,  the  season  dates 
as  proposed  by  the  Council  have  been 
altered  to  reflect  these  requirements.  All 
sectors  now  have  the  same  fishing 
season  dates  as  described  in  the 
following  Table  1. 
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Table  1  .—Bering  Sea  Subarea  Pollock  Fishing  Seasons  for  All  Sectors 


Bering  Sea  Subarea 

Season^ 

> 

A 

B 

C                                     D 

1 

Outside  the  SCA  2 

January  20-^une  10  (combined  A/B  season) 

Jan    20-ADril  1                        Anril  1      liina  in 

June  10— November  1  (combined  C/D  season) 
June  10-Aug.  20              Aug.  20-Nov  1 

Inside  the  SCA 

The  time  of  all  openings  and  closures  of  fishing  seasons,  other  than  the  beginning  and  end  of  the  calendar  fishing  year  is  1200  hours  A 1 1 
2  For  the  area  outside  the  SCA,  there  will  be  two  seasonal  pairs,  A/B  and  C/D,  that  are  allocated  the  annual  Bering  Sea' subarea  directed  fish- 
ing allowance  by  sector.  Fishing  inside  the  SCA  is  authorized  as  a  limit  of  the  directed  fishing  allowance  allocated  to  the  area  outside  the  SCA 


Temporal  and  Spatial  Apportionment 
ofDFA.  The  pollock  DFA  allocated  to 
each  industry  sector  is  apportioned  to 
the  fishing  seasons  previously  identified 
according  to  the  formula  set  out  in  Table 
2  of  the  preamble.  The  RFRPAs  specify 
the  amount  of  the  total  annual  pollock 
TAG  that  can  be  taken  fi-om  the  SCA  in 
each  season:  A  season,  15  percent;  B 
season,  5  percent;  C  season,  4.5  percent; 


D  season,  7.5  percent.  These  limits  are 
expressed  as  percentages  of  each 
sector's  seasonal  allocation  of  its  DFA. 

For  example,  if  the  inshore  sector 
received  an  annual  DFA  allocation  of 
100,000  mt,  40  percent  (40,000  mt) 
would  be  apportioned  to  the  combined 
A/B  season  for  the  inshore  sector.  Of 
this  amount,  42  percent  (16,800  mt) 
could  be  taken  within  the  SCA  during 


the  A  season,  and  14  percent  could  be 
taken  within  the  SCA  during  the  B 
season  (5,600  mt). 

Overages  and  underages  of  SCA 
amounts  may  be  "rolled  over"  from  the 
A  season  SCA  limit  to  the  B  season  SCA 
limit  so  that  no  single  season  exceeds  15 
percent  of  the  annual  TAC,  and  that  the 
combined  A/B  limit  inside  the  SCA  of 
20  percent  is  not  exceeded. 


Table  2.— BS  Apportionments  of  Pollock  DFA  in  Percent  by  Season  and  Area 

Industry  sector 

Seasonal  DFA  apportionment  and  han/est  limits  within  the 
SCA  (in  percent) 

A/B  (40%  of  annual  DFA) 

C/D  (60%  Of  annual  DFA) 

A-SCA  limit 

B-SCA  limit 

C-SCA  limit 

D-SCA  limit 

Inshore  

42 

24.75 

37.5 

62 

14 
8.25 
12.5 
20.5 

13.5 

0 

0 
14 

22.5 

0 

0 
23 

C/P  

Mothership  

CDQ 

Definition  of  Directed  Fishing  for 
Pollock  CDQ 

This  emergency  interim  rule  adds  a 
definition  for  "directed  fishing  for 
pollock  CDQ"  that  is  necessary  to 
enforce  directed  fishing  closures  that 
apply  to  both  the  CDQ  and  non-CDQ 
pollock  fisheries.  The  CDQ  groups  are 
prohibited  fi'om  exceeding  any  of  their 
groundfish  CDQ  allocations  and  are 
required  to  manage  the  catch  of  vessels 
fishing  on  their  behalf  within  these  CDQ 
allocations.  Therefore,  NMFS  does  not 
use  maximiun  retainable  amounts, 
prohibited  species  catch  status,  and 
announcements  of  directed  fishing 
closures  to  manage  the  CDQ  fisheries,  as 
is  done  to  manage  the  non-C]DQ 
fisheries.  The  definition  of  directed 
fishing  for  pollock  CDQ  implemented  in 
this  emergency  interim  rule  is  based  on 
the  percent  pollock  in  each  CDQ  haul 
using  the  60-percent  threshold 
recommended  by  the  Coimcil  at  its  June 
1999  meeting.  NMFS  is  preparing 
proposed  rulemaking. that  would 
permanently  implement  a  definition  of 
directed  fishing  for  pollock  CDQ. 
However,  that  regulatory  amendment 
will  not  be  in  place  in  time  for  the  start 
of  the  trawl  fisheries  in  January  2000. 


Underthe  definition  added  by  this 
emergency  interim  rule,  vessels  fishing 
for  the  CDQ  groups  in  any  areas  closed 
to  directed  fishing  for  pollock  CDQ  are 
prohibited  fi"om  bringing  onboard  their 
vessel  any  trawl  hauls  in  which  pollock 
is  equal  to  or  greater  than  60  percent  of 
the  total  groundfish  in  the  haul.  Species 
composition  collected  by  the  observer 
onboard  the  vessel  will  be  used  to 
determine  the  percent  pollock  in  each 
CDQ  trawl  haul. 

Gulf  of  Alaska  Management  Measures 

Fishing  seasons  and  TAC 
apportionments.  This  emergency 
interim  rule  establishes  new  fishiri^ 
seasons  and  pollock  TAC 
apportionments  in  the  Western  and 
Central  (W/C)  Regulatory  Areas  of  the 
GOA.  These  new  fishing  seasons  are 
summarized  in  Table  3  of  the  preamble. 
The  TAC  for  pollock  in  the  combined 
W/C  Regulatory  Areas  would  continue 
to  be  apportioned  among  Statistical 
Areas  610,  620,  and  630  in  proportion 
to  the  distribution  of  the  pollock 
biomass  as  determined  by  the  most 
recent  NMFS  siuveys.  Consistent  with 
current  regulations,  pollock  fishing 
seasons  are  not  implemented  for  the 
Eastern  Regulatory  Area. 


Table  3.— Pollock  Fishing  Seasons 
AND  TAC  Apportionments  for 
the  Western  and  Central  Regu- 
latory Areas  of  the  Gulf  of 
Alaska 


Sea- 
son 

TAC  Ap- 
portion- 
ment 

Season  Dates  ^ 

A  

B  

C 

D  

30%  

15%  

30%  

25%  

January  20-March  1 . 
March  15-li^ay  31. 
August  20-September 

15. 
October  1 -November  1. 

^The  time  of  all  openings  and  closures  of 
fishing  seasons,  other  than  the  beginning  and 
end  of  the  calendar  fishing  year,  is  1200 
hours,  A.l.t. 

2.  Pollock  TAC  apportionment  within 
the  Shelikof  Strait  conservation  area. 
Prior  to  1999,  pollock  TAC  within  the 
W/C  CXDA  was  apportioned  on  the  basis 
of  biomass  distribution  as  determined 
fi-om  triennial  bottom  trawl  surveys. 
Bottom  trawl  surveys  have  been 
conducted  in  siunmer  months,  and 
additional  hydroacoustic  surveys  have 
been  conducted  in  winter  monUis. 
These  winter  siuveys  indicate  an 
extensive  and  relatively  predictable 
spawning  aggregation  of  pollock  in  the 
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winter  period  i:  i  Siielikof  Strait.  Under 
the  emergency  -ule  in  1999.  a  cap  was 
set  for  the  harv  fst  from  Shelikof  Strait 
based  on  previc  us  hydroacoustic 
surveys,  and  th  i  GOA  TAG  was 
distributed  to  areas  610,  620.  and  630 
based  on  the  tniwl  surveys.  The  cap  in 
Shelikof  Strait  vas  determined  using 
the  estimated  b  lomass  from  the  most 
recent  hydroaci  )ustic  survey  divided  by 
the  estimated  ti  »tal  GOA  biomass  from 
population  moi  leling,  and  the  quotient 
then  multipliec  by  the  GOA  TAG  for  the 
A  season. 

In  the  GOA.  ( iverall  pollock  fishery 
harvest  rates  h<  ve  varied  from  about  5 
percent  of  the  tatal  biomass  to  about  10 
percent  since  1 990.  Since  1994,  the 
estimated  harvi  (st  rate  in  Shelikof  Strait 
has  been  on  th<  order  of  1  percent  to  3 
percent  of  the  t  atal  biomass,  well  below 
the  overall  bar  est  rate  for  the  GOA. 
This  discrepan  :y  suggests  that  the 
biomass  of  pol  ock  in  Shelikof  Strait  is 
under-utilized  relative  to  the  biomass  of 
pollock  outsidi  I  the  Strait  and,  relative 
to  the  overall  li  arvest  rate,  pollock 
biomass  outsid  s  the  Strait  must  be  over- 
utilized.  This  relative  over-utihzation  of 
pollock  outsid*  Shelikof  Strait  may  have 
a  detrimental  affect  on  the  availability  of 
pollock  to  Stel  er  sea  lions  in  those 
outer  regions. 

The  Sneliko  Strait  conservation  area 
is  defined  as  ti  e  area  bounded  by 
straight  lines  a  id  shoreline  connecting 
the  following  c  oordinates  in  the 
following  orde  r 

58°51'Nlat 
58°51'  N  lat 


153°15'Wlong.; 

152°00'  W  long.:  and,  the 
intersection  ofll52°00'  W  long,  with 
Afognak  Islanc ;  aligned 
counterclockw  ise  around  the  shoreline 
of  Afognak,  Kc  diak,  and  Raspberry 
Islands  to  57°C0'  N  lat.  154°00'  W  long.; 
56°30'  N  lat.  II  4°00'  W  long.;  56°30'  N 
lat.  155°00'  W  ong.;  56°00'  N  lat. 
155°00'  W  Ion  .;  56°00'  N  lat.  157°00'  W 
long.;  and  the  ntersection  of  157°00'  W 
long,  with  the  Maska  Peninsula. 

The  Sheliko  Strait  conservation  area 
TAG  apportioi  ment  will  be  determined 
annually  for  tl  e  A  and  B  seasons  during 
the  specificatii  )n  process.  A  separate 
TAG  will  be  di  stermined  for  this  area 
based  on  wint  (r  hydroacoustic  survey 
data.  The  GO/ ,  TAG  for  areas  610,  and 
areas  620  and  pSO  outside  of  the 


Shelikof  Strait  conservation  area,  will  be 
reduced  proportioucdly  by  this  amount. 
When  NMFS  determines  that  the  A  or 
B  season  pollock  TAG  from  within  the 
Shelikof  Strait  conservation  area  has 
been  reached,  NMFS  will  prohibit 
directed  fishing  for  pollock  within 
Shelikof  Strait. 

GOA  Trip  limits.  The  Gouncil 
recommended  that  NMFS  establish  a 
300,000-lb  {136-mt)  trip  limit  for  catcher 
vessels  harvesting  pollock  in  the 
directed  pollock  fisheries  of  the  GOA  to 
support  the  temporal  dispersion 
objectives  of  the  RPAs.  This  emergency 
interim  rule  prohibits  a  catcher  vessel 
fishing  for  groundfish  in  the  GOA  from 
retaining  on  board  more  than  300,000- 
lb  {136-mt)  of  pollock  harvested  in  the 
GOA.  This  trip  limit  does  not  exempt 
vessels  from  existing  regulations  that 
require  100-percent  retention  of  pollock 
when  directed  fishing  for  pollock  is 
open.  A  vessel  would  have  to  stop 
fishing  for  pollock  during  a  fishing  trip 
before  the  300,000-lb  (136-mt)  trip  limit 
is  reached  to  avoid  a  violation  of  either 
the  300,000  lb  (136-mt)  trip  limit  or  the 
100-percent  retention  requirement  for 
pollock. 

In  addition,  to  prevent  the  large  scale 
use  of  tender  vessels  to  avoid  the  trip 
limit  restriction,  this  emergency  interim 
rule  also  prohibits  vessels  from 
operating  as  tenders  in  the  GOA  east  of 
157°00'  W  long.  Vessels  operating  as 
tenders  in  the  GOA  west  of  157°00'  W 
long,  cire  prohibited  from  retaining  on 
board  more  that  600,000  lb  (272  mt)  (the 
equivalent  of  two  fishing  trips)  of 
unprocessed  pollock  that  was  harvested 
in  the  GOA.  The  Gouncil  recommended 
that  tendering  west  of  157°00'  W  long, 
is  necessary  because  smaller  vessels 
delivering  to  Sand  Point  and  King  Gove 
may  be  more  dependent  on  tenders  than 
the  larger  vessels  that  operate  east  of 
157°00'  W  long,  and  deliver  primarily  to 
Kodiak. 

Catcher  Vessel  Exclusive  Fishing 
Seasons 

The  Gouncil  recommended  that 
catcher  vessels  be  prohibited  from 
participating  in  directed  fishing  for 
pollock  in  both  the  BS  and  GOA  in 
concurrent  seasons,  except  for  catcher 
vessels  less  dian  125  ft  (38.1  m)  LOA  in 


area  620  east  of  157°00'  W  long,  and 
area  630.  For  example,  if  a  catcher 
vessel  chose  to  participate  in  the 
combined  BS  A/B  season,  it  would  not 
be  eligible  to  participate  in  the  W/G 
GOA  until  the  start  of  the  GOA  G 
season.  Similarly,  if  a  catcher  vessel 
chose  to  participate  in  the  GOA  A 
season,  it  would  not  be  eligible  to 
participate  in  the  BS  imtil  the  start  of 
the  next  BS  season,  which  would  be  the 
G/D  season.  The  existing  3-day  stand- 
down  requirement  at  §  679.23Ch)  is 
revised  to  remove  directed  fishing  for 
pollock  from  stand-down  requirements, 
which  would  be  redimdant.  However,  a 
3-day  stand-down  will  remain  in  effect 
for  vessels  directed  fishing  for  Pacific 
cod. 

Revised  Interim  2000  Harvest 
Specifications  for  Pollock  in  the  BS  and 
GOA 

The  regulatory  changes  in  this 
emergency  interim  rule  require  revision 
of  the  2000  interim  harvest 
specifications  for  pollock  in  the  BS  and 
GOA.  Existing  regulations  at  50  GFR 
679.20(c)(2)  do  not  require  that  interim 
harvest  specifications  for  pollock  in  the 
BS  and  GOA  be  temporally  or  spatially 
dispersed.  However,  the  BiOp 
concluded  that  the  current  program  for 
managing  the  BS  and  GOA  pollock 
fisheries  could  jeopardize  Steller  sea 
lions  or  their  critical  habitat.  Therefore, 
to  allow  the  Bering  Sea  and  GOA 
pollock  fisheries  to  commence  on 
January  20,  2000,  this  emergency 
interim  rule  also  adjusts  the  2000 
interim  harvest  specifications  for 
pollock  to  comport  with  the  RFRPA 
management  measures  outlined  above. 

The  specifications  for  Bering  Sea 
Subarea  pollock  in  Table  1  of  the  BSAI 
2000  interim  harvest  specifications  (65 
FR  60;  January  3,  2000)  are  replaced  by 
the  following  Table  4  in  the  preamble. 
This  rule  changes  the  interim 
specifications  for  pollock  for  two 
reasons:  (1)  To  comport  with  the 
temporal  and  spatial  dispersions 
required  by  the  BiOp;  and  (2)  to 
incorporate  the  Council's  final  2000 
TAG  recommendations  for  pollock, 
which  are  increased  from  the  2000 
proposed  specifications. 


Table  4.— Revised  Interim  2000  Harvest  Amounts  for  Pollock  in  the  Bering  Sea  Subarea 


Species  &  Component 


Pollock; ' 

CDQ  

Incidental  0atch  Allowance  (ICA) 
Inshore  ^ 


Area 


BS 
BS 
BS 


A/B  Season  (mt) 


Interim  TAC 


A-SCA 
Limit 


45,560 

51,255 

194.769 


28,247 

n/a 
81,803 


B-SCA 

Limit 


9,339 

n/a 

27,268 
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Table  4.— Revised  Interim  2000  Harvest  Amounts  for  Pollock  in  the  Bering  Sea  Subarea— Continued 


Species  &  Component 


Offshore  catcher/processor  ^ 
Mothership  


Area 


BS 
BS 


A/B  Season  (mt) 


Interim  TAC 


155,815 
38,954 


A-SCA 
Limit 


38,564 
14.608 


B-SCA 
Limit 


12,855 
4.869 


The  AFA  requires  that  10  percent  of  ttie  annual  pollock  TAC  be  allocated  as  a  directed  fishing  allowance  for  the  CDQ  sector  Then  NMFS  is 
subtracting  5  percent  of  the  remainder  as  an  incidental  catch  allowance  for  pollock,  whk;h  is  not  apportioned  by  season  or  area  The  remainder 
of  this  amount  is  further  allocated  by  sector  as  follows;  inshore,  50  percent;  catcher/processor,  40  percent;  and  motherships  10  percent 

2  Under  the  emergency  rule,  NMFS  will  close  the  SCA  to  inshore  vessels  greater  than  99  ft  (30.2  m)  LOA  while  maintaining  a  sufficient  SCA 
allowance  to  support  fishing  activities  by  inshore  catcher  vessels  under  99  ft  (30.2  m)  LOA  for  the  duration  of  the  current  opening  However 
once  the  specified  SCA  limit  is  reached,  all  inshore  vessels  will  be  prohibited  from  engaging  in  directed  fishing  for  pollock  inside  the  SCA 

3  Section  210(c)  of  the  AFA  requires  that  not  less  than  8.5  percent  of  the  directed  fishing  allowance  allocated  to  listed  catcher/processors  shall 
be  available  for  harvest  only  by  eligible  catcher  vessels  delivering  to  listed  catcher/processors. 


The  first  seasonal  allowances  for  W/ 
C  GOA  pollock  in  Table  1  of  the  GOA 
2000  interim  harvest  specifications  (65 
FR  65;  January  3,  2000)  are  replaced  by 
the  following  Table  5. 

Table  5.— Revised  First  Seasonal 
Allowances  of  Pollock  in  the 
Western  (W)  and  Central  (C) 
Regulatory  Areas  of  the  Gulf 
OF  Alaska  (GOA) 


Species  and  area 

A  season 

interim 
TAC  (mt) 

Pollock; 

W(610)  

C  (620  outside  Shelikof  Strait)  .. 
C  (630  outside  Shelikof  Strait)  .. 
Shelikof  Strait 

5,465 

3,252 

4,278 

14366 

Total  

27,361 

'The  pollock  catch  limit  for  the  Shelikof 
Strait  conservation  zone  is  determined  by  cal- 
culating the  ratio  of  the  most  recent  estimate 
of  pollock  biomass  in  Shelikof  Strait  (489,900 
mt)  divided  by  the  most  recent  estimate  of 
total  pollock  biomass  in  the  GOA  (933,000 
mt).  This  ratio  is  then  multiplied  by  the  pollock 
TAC  in  the  A  season  for  the  Western  and 
Central  areas  of  the  GOA  (27,361  mt). 

Technical  Amendment  to  Steller  Sea 
Lion  No-Trawl  Zones  in  the  Aleutian 
Islands  Area 

This  emergency  interim  rule  also 
makes  technical  changes  to  the  existing 
no-trawl  zones  set  out  in  Table  5  of  50 
CFR  part  679  by  suspending  it  and  by 
adding  Table  20  to  50  CFR  part  679. 
This  is  due  to  the  availability  of  new 
information  on  the  location  of  haulout 
sites  as  determined  by  NMFS  diuing 
recent  surveys. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  emergency  interim  rule  is 
necessary  to  respond  to  an  emergency 
situation  and  that  it  is  consistent  with 
the  Magnuson-Stevens  Act  and  other 
applicable  laws. 


Piu^uant  to  the  National 
Environmental  Policy  Act  an  EA/RIR 
was  developed  for  this  action.  It  was 
determined  that  this  action  would  not 
have  a  significant  impact  on  the  htunan 
environment.  The  EA/RIR  may  be 
obtained  in  hard  copy  from  the  Alaska 
Regional  Office  (see  ADDRESSES)  or  via 
the  internet  at  www.fakr.noaa.gov. 
NMFS  is  specifically  requesting 
comments  on  the  EA/RIR.  NMFS  will 
respond  to  those  comments  in  the 
proposed  rule  to  implement  permanent 
Steller  sea  lion  protection  measures  in 
the  BSAI  and  GOA  pollock  fisheries. 

This  emergency  action  has  been 
determined  to  be  significant  for 
purposes  of  E.O.  12866.  This  rule 
contains  no  reporting,  recordkeeping,  or 
compliance  requirements,  and  no 
relevant  Federal  rules  exist  which  may 
duplicate,  overlap,  or  conflict  with  this 
rule. 

Failure  to  have  the  measures 
contained  in  this  rule  in  place  by 
Janusiry  20,  2000,  would  force  delay  of 
the  start  of  the  pollock  fisheries  of  the 
BS  and  GOA,  with  significant  costs  to 
industry.  As  such,  NMFS  finds  that  the 
immediate  need  to  effect  the  provisions 
of  this  emergency  interim  rule  by 
January  20,  2000,  in  order  to  avoid 
unecessary  closures  that  would  cause 
extensive  economic  disruption  to  the 
pollock  fisheries,  constitutes  good  cause 
to  waive  the  requirement  to  provide 
prior  notice  and  an  opportunity  for 
public  comment  pursuant  to  authority 
set  forth  at  5  U.S.C.  553(b)(B).  as  such 
procedures  would  be  impracticable  and 
contrary  to  the  public  interest.  The  need 
for  these  measures  to  be  in  place  by 
January  20,  2000,  also  constitutes  good 
cause  under  authority  set  forth  at  5 
U.S.C.  553(d)(3)  not  to  delay  the 
effective  date  of  this  emergency  interim 
rule  for  30  days. 

Because  prior  notice  and  opportimity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  by  any  other 
law,  the  analytical  requirements  of  the 


Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  These  regulations 
have  been  drafted  to  comply  with  that 
directive.  We  seek  public  comment  on 
any  ambiguity  or  urmecessary 
complexity  arising  from  the  language 
used  in  this  emergency  interim  rule. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  January  19.  2000. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  679  is  amended  as  follows: 

50  CFR  CHAPTER  VI 

PART  67»-FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq.,  and  3631  ef  seq. 

2.  In  §  679.2,  the  definition  "Directed 
fishing  for  pollock  CDQ"  is  added  in 
alphabetical  order  to  read  as  follows: 

§679.2    Definitions. 


Directed  fishing  for  pollock  CDQ 
means,  for  purposes  of  enforcing 
closures  to  directed  fishing  for  pollock 
CDQ  elsewhere  in  this  part,  retrieving 
onboard  a  vessel  a  haul  in  which 
pollock  represents  60  percent  or  more  of 
the  total  groundfish  catch  by  weight,  as 
determined  by  the  observer's  species 
composition  sample  for  each  haul.  The 
groundfish  species  used  to  calculate 
total  catch  include  all  the  species  and 
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species  categoi  ies 
the  annual  BSAl 


3.  In  §679.7 
suspended  anc 
read  as  follows 


defined  in  Table  1  of 
specifications. 


paragraph  (b)  is 
paragraph  (j)  is  added  to 


§679.7    ProhiWtions. 

•         •         *         *         • 

(j)  Prohibitions  specific  to  the  GOA 
(apphcable  thioug/i  July  19.  2000)— {1) 
Southeast  Outride  trawl  closure.  Use 
any  gear  other  than  non-trawl  gear  in 
the  GOA  east  af  140°  W  long. 

(2)  Catcher  \  essel  trip  limit  for 
pollock.  Retail  on  board  a  catcher  vessel 


Bering  Sea  suba  ea 


Inside  SCA 


Season 


at  any  time,  more  than  300,000  poimds 
(136  mt)  of  improcessed  pollock. 

(3)  Tender  vessel  restrictions  for 
pollock. — (i)  Operate  as  a  tender  vessel 
east  of  157''00'  W  long,  for  pollock 
harvested  in  the  GOA. 

(ii)  Operate  as  a  tender  vessel  west  of 
157°0O'  W  long,  while  retaining  on 
board  at  any  time  more  than  600,000  lb 
(272  mt)  of  unprocessed  pollock. 
***** 

4.  In  §679.20.  paragraphs  (a)(5)(i){A) 
and  (a)(5)(ii)(B)  are  suspended,  and  new 
paragraphs  (a)(5)(i)(C)  and  (a)(5)(ii)(C) 
are  added  to  read  as  follows: 


§679.20    General  limitations. 

***** 

(a)*  *  * 
(5)*   *   * 

(i)*  *  * 

(C)  BSAI  seasonal  allowances 
(applicable  through  July  19,  2000)— [1] 
General.  Within  any  fishing  year,  the 
Regional  Administrator  may  add  or 
subtract  the  under  harvest  or  over 
harvest  of  a  seasonal  allowance,  by 
component,  according  to  the  harvest 
limitations  here.  The  Steller  Sea  Lion 
Conservation  Area  (SCA)  is  defined  at 
§679.22{a)(ll)(iv). 


Combined  A/B  season, 
maximum  overall  har- 
vest of  40%  of  annual 
vcxvccpollock  TAG. 


Maximum  fiarvest  limit  of 
20%  of  annual  pollock 
TAG  for  A+B  combined, 
and  15%  for  A  or  B  sin- 
gly 

AB 


Combined  C/D  season, 
maximum  overall  har- 
vest of  60%  of  annual 
pollock  TAG. 


Maximum  harvest  limit  of 
4.5%  of  annual  polkx:k 
TAG. 


Maximum  harvest  Nmit  of 
7.5%  of  annual  pollock 
TAG. 


(2)  Inshore,  '.atcher/ processor, 
mothership,  ai  \d  CDQ  components.  The 
portion  of  the  Bering  Sea  subarea 
pollock  directed  fishing  allowance 
allocated  to  each  component  under 
sections  206(a|  and  206(b)  of  the 
American  Fisheries  Act  will  be  divided 
into  two  seasonal  allowances 
corresponding  to  the  two  fishing 
seasons  set  ou ;  at  §  679.23(e)(4)(i),  as 
follows:  A/B  S  eason,  40  percent;  C/D 
Season,  60  pei  cent. 
*        *        *        *        * 

(ii)*  *  * 

(C)  GOA  sec  sonal  allowances 
(applicable  th  vugh  July  19,  2000).  Each 
apportionment  established  under 
paragraph  (a)(B)(ii)(A)  of  this  section 
will  be  divide  i  into  four  seasonal 
allowances  co  [responding  to  the  foiu' 
fishing  seasons  set  out  at  § 679.23(d)(3) 
as  follows:  A  Season,  30  percent;  B 
Season,  15  peicent;  C  Season,  30 
percent;  D  Ses  son,  25  percent.  Within 
any  fishing  year,  underharvest  or 
overharvest  ol  a  seasonal  allowance  may 
be  added  to  oi  subtracted  from 
subsequent  se  asonal  allowances  in  a 
manner  to  be  determined  by  the 
Regional  Adnjinistrator,  provided  that  a 
revised  seasonal  allowance  does  not 
exceed  30  per  :ent  of  the  annual  TAC 
apportionmei  t. 


5.  In  §679 
{b)(2)  are  sus 
paragraphs  (a 
are  added  to 


:2 


paragraphs  (a)(7)  and 
bended,  and  new 

(8)(iv),  (a)(ll)  and  (b)(3) 
lead  as  follows: 


§679.22    Closures. 

(a)*  *  * 

(8)*   *   * 

(iv)  Pollock  closure  (applicable 
through  July  19,  2000).  Directed  fishing 
for  pollock  is  prohibited  at  all  times 
within  the  Aleutian  Islands  subarea. 
*        *      **  -      *        * 

(11)  Steller  sea  lion  protection  areas, 
Bering  Sea  subarea  and  Bogoslof  District 
(applicable  through  July  19,  2000)— (i) 
Year-round  trawl  closures.  Trawling  is 
prohibited  within  10  nm  of  each  of  the 
Steller  sea  lion  rookeries  shown  in 
Table  12  to  this  part. 

(ii)  Seasonal  trawl  closures.  Diuing 
January  1  through  Jime  10,  or  a  date 
earlier  than  Jime  10  if  directed  fishing 
for  pollock  is  prohibited  for  all  sectors 
under  §  679.20,  trawling  is  prohibited 
within  20  nm  of  each  of  the  Steller  sea 
lion  rookeries  shown  in  Table  12  to  this 
part. 

(iii)  Pollock  closures.  Directed  fishing 
for  pollock,  including  pollock  CDQ,  is 
prohibited  within  10  or  20  nm  of  each 
of  the  sea  lion  haulout  and  rookery  sites 
shown  in  Table  12  to  this  part.  The 
radius  in  nm  and  time  period  that  each 
closure  is  in  effect  are  shown  in  Table 
12  to  this  part. 

(iv)  Steller  sea  lion  conservation  area 
(SCA)— [A]  General.  Directed  fishing  for 
pollock  by  vessels  catching  pollock  for 
processing  by  the  inshore  component, 
catcher/processors  in  the  offshore 
component,  motherships  in  the  offshore 
component,  or  directed  fishing  for 
pollock  CDQ  is  prohibited  within  the 


SCA  for  the  dvuation  of  a  fishing  season 
when  the  Regional  Administrator 
announces,  by  notification  in  the 
Federal  Register,  that  the  harvest  of  a 
seasonal  limit  of  pollock  within  the  SCA 
by  an  industry  component  reaches  the 
applicable  percentage  specified  in  the 
table  following  paragraph  (a)(ll)(iv)(D) 
of  this  section. 

(B)  Boundaries.  The  SCA  consists  of 
the  area  of  the  Bering  Sea  subarea 
between  170'00'  W  long,  and  163 '00'  W 
long.,  south  of  straight  lines  connecting 
the  following  points  in  the  order  listed: 
55°00''  N  lat.  170°00''  W  long.;  55°00''  N 
lat.  168°00''  W  long.;  SS'SO"  N  lat. 
168°00''  W  long.;  55°30''  N  lat.  166°00'' 
W  long.;  56°00''  N  lat.  166°00"  W  long.; 
and  56°00''  N  lat.  163°00''  W  long. 

(C)  Seasons — Subject  to  other 
provisions  of  this  part,  directed  fishing 
for  pollock  within  the  SCA  is  authorized 
only  diuing  the  following  seasons: 

(1)  A  season.  From  1200  hovus,  A.l.t., 
January  20.  through  1200  hours,  A.l.t., 
April  1; 

(2)  B  season.  From  1200  homs.  A.l.t., 
April  1.  through  1200  hours.  A.l.t.,  Jime 
10; 

[3]  C  season.  From  1200  hours,  A.l.t., 
June  10,  through  1200  hours,  A.l.t., 
August  20; 

(4)  D  season.  From  1200  hours,  A.l.t., 
August  20,  through  1200  hours,  A.l.t., 
November  1. 

(D)  Criteria  for  closure—  (1)  General. 
A  directed  fishing  closure  identified  in 
paragraph  (a)(ll)(iv)(A)  of  this  section 
will  take  effect  when  the  Regional 
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Administrator  determines  that  the 
harvest  of  a  seasonal  limit  of  pollock 


within  the  SCA  by  an  industry 
component  reaches  the  applicable 


percentage  specified  in  the  following 
table: 


Industry  sector 


Inshore  

Catcher/processor 

Mothership  

CDQ  


Seasonal  directed  fishing  allowance  limits  within  the  SCA  l)y 
industry  component  (in  percent) 


A/B  season 


A-SCA  limit 


42 

24.75 
37.5 
62 


B-SCA  limit 


14 
8.25 
12.5 
20.5 


C/D  season 


C-SCA  limit 


13.5 

0 

0 
14 


D-SCA  limit 


22.5 

0 

0 
23 


(2)  Inshore  catcher  vessels  greater 
than  99  ft  (30.2  m)  LOA.  The  Regional 
Administrator  will  prohibit  directed 
fishing  for  pollock  by  vessels  greater 
than  99  ft  (30.2  m)  LOA  catching 
pollock  for  processing  by  the  inshore 
component  before  reaching  the  inshore 
SCA  harvest  limit  during  tibe  A  and  D 
seasons  to  accommodate  fishing  by 
vessels  less  than  or  equal  to  99  ft  (30.2 
m)  inside  the  SCA  for  the  duration  of 
the  inshore  seasonal  opening.  The 
Regional  Administrator  will  estimate 
how  much  of  the  inshore  seasonal 
allowance  is  likely  to  be  harvested  by 
catcher  vessels  less  than  or  equal  to  99 
ft  (30.2  m)  LOA  and  reserve  a  sufficient 
amoimt  of  the  inshore  SCA  allowance  to 
accommodate  fishing  by  such  vessels 
after  the  closure  of  the  SCA  to  inshore 
vessels  greater  than  99  ft  (30.2  m)  LOA. 
The  Regional  Administrator  will 
prohibit  directed  fishing  for  all  inshore 
catcher  vessels  within  the  SCA  when 
the  inshore  limit  specified  in  paragraph 
(a)(7)(iv)(D)(I)  of  this  section  has  been 
met. 

(b)  *  *  *  * 

(3)  Steller  sea  lion  protection  areas 
(applicable  through  July  19,  2000) — (i) 
Year-round  trawl  closures.  Trawling  is 
prohibited  in  the  GOA  within  10  nm  of 
the  Steller  sea  lion  rookeries  shown  in 
Table  13  to  this  part. 

(ii)  Pollock  closures.  Directed  fishing 
for  pollock  is  prohibited  within  10  nm 
of  each  of  the  sea  lion  haulout  and 
rookery  sites  shown  in  Table  13  to  this 
part.  The  radius  in  run  and  time  period 
that  each  closure  is  in  effect  are  shown 
in  Table  13  to  this  part. 

(iii)  Shelikof  Strait  conservation 
area. — (A)  General.  Directed  fishing  for 
pollock  is  prohibited  within  the 
Shelikof  Strait  conservation  area  diuing 
the  A  and  B  seasons,  defined  at 
§  679.23(d)(3)  of  this  part,  when  the 
Regional  Administrator  announces 
through  notification  in  the  Federal 
Register  that  the  A  or  B  season  catch  of 


pollock  from  within  the  Shelikof  Strait 
conservation  area  reaches  the  amount 
determined  by  paragraph  {b){3)(iii)(C)  of 
this  section. 

(B)  Boundaries.  The  Shelikof  Strait 
conservation  area  consists  of  the  area 
boimd  by  straight  lines  and  shoreline 
connecting  the  following  coordinates  in 
the  following  order:  58°51'  N  lat. 
153°15'  W  long.;  58°51'  N  lat.  152°00'  W 
long,  and  the  intersection  of  152°00'  W 
long,  with  Afognak  Island;  aligned 
counterclockwise  aroimd  the  shoreline 
of  Afognak,  Kodiak,  and  Raspberry 
Islands  to  57°00'  N  lat.  154°00'  W  long.; 
56°30'  N  lat.  154°00'  W  long.;  56°30'  N 
lat.  155°00'  W  long.;  56°00'  N  lat. 
155°00'  W  long.;  56°00'  N  lat.  157°00'  W 
long.;  and  the  intersection  of  157°00'  W 
long,  with  the  Alaska  Peninsula. 

(C)  Determination  of  TAG.  NMFS  will 
publish  the  pollock  TAC  for  the 
Shelikof  Strait  conservation  area  in  the 
annual  specifications  pursuant  to 

§  679.20(c).  The  TAC  is  determined  by 
calculating  a  ratio  equal  to  the  most 
recent  estimate  of  pollock  biomass  in 
Shelikof  Strait  divided  by  the  total 
pollock  biomass  in  the  GOA.  NfMFS  will 
multiply  this  ratio  by  the  overall  pollock 
TAC  lor  the  GOA  and  then  multiply  that 
svun  by  the  seasonal  TAC 
apportionment  to  determine  the 
Shelikof  Strait  apportionment. 
***** 

6.  In  §  679.23,  paragraphs  (d)(2)  and 
(eK2)  are  suspended,  and  new 
paragraphs  (dK3),  (e)(5),  and  (i)  are 
added  to  read  as  follows: 

§679.23    Seasons. 

***** 

(d)  *  *  * 

(3)  Directed  fishing  for  pollock 
(applicable  through  July  19,  2000). 
Subject  to  other  provisions  of  this  part, 
directed  fishing  for  pollock  in  the 
Western  and  Central  Regulatory  Areas  is 


authorized  only  during  the  following 
four  seasons:  * 

(i)  A  season.  From  1200  hours,  A.l.t., 
January  20,  through  1200  hours,  A.l.t., 
March  1; 

(ii)  B  season.  From  1200  hours,  A.l.t, 
March  15,  through  1200  hours,  A.l.t, 
May  31; 

(iii)  G  season.  From  1200  hoiu^,  A.Lt., 
August  20,  through  1200  hours,  A.l.t., 
September  15. 

(iv)  D  season.  From  1200  hours,  A.l.t., 
October  1,  through  1200  hours,  A.l.t, 
November  1 . 

(e)  *  *  * 

(5)  Directed  fishing  for  pollock  in  the 
Bering  Sea  subarea  (applicable  through 
July  19,  2000).— ii]  Inshore,  offshore 
catcher/processor,  and  mothership 
components  and  Pollock  GDQ  fisheries. 
Subject  to  other  provisions  of  this  part, 
directed  fishing  for  pollock  by  vessels 
catching  pollock  for  processing  by  the 
inshore  component,  catcher/processors 
in  the  offshore  component,  and 
motherships  in  the  offshore  component 
in  the  Bering  Sea  subarea  or  directed 
fishing  for  pollock  CDQ  in  the  Bering 
Sea  subarea  is  authorized  only  diuing 
the  following  two  seasons: 

(A)  A/B  season.  From  1200  hours, 
A.l.t.,  January  20,  through  1200  hours, 
A.l.t.,  June  10; 

(B)  G/D  season.  From  1200  hours, 
A.l.t,  June  10,  through  1200  hours, 
A.l.t.,  November  1; 

(ii)  [Reserved] 
***** 

(i)  Gatcher  vessel  exclusive  fishing 
seasons  for  pollock  (applicable  through 
July  19,  2000).  Catcher  vessels  are 
prohibited  from  participating  in 
directed  fishing  for  pollock  imder  the 
following  conditions.  Vessels  less  than 
125  ft  (38.1  m)  LOA  are  exempt  bom 
this  restriction  in  area  620  east  of 
157°00'  W.  long,  and  area  630.  BS  and 
GOA  seasons  are  provided  at 
§  679.23(d)(3)  and  §  679.23(e)(4). 
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It  you  own  or 
engage  in  din 


operate  a  catcher  vessel  and 
ec|ed  fishing  for  pollock  in 
the— 


Bering  Sea 
GOA 


subar  m 


7.  In  50  CFR 
through  19  are 
6  are  suspendei  1 


jart  679  Tables  16  20  to  50  CFR  part  679  are  added  to  read 

•eserved;  Tables  4,  5,  and    as  follows: 
;  and  Tables  12. 13,  and 


Table 


Management  arei/island/site''  ^- ' 


AsU 


I: 


gan 
R  ... 


Walais 

Uliaga 

Chuginadak 

Kagamil 

Samalga 

Adugak  

Umnak/Cape 
Ogchul 
Bogoslof/FIre  lsl#id 

Emerald  

Unalaska/Cape 

Unalaska/Bishop 

Akutan/Reef-lava 

Old  Man  Rocks 

Akutan/Cape  Mofgan 

Rootok 

Akun/Billings  I 

Tanginak 

Tigalda/Rocks  N 

Unimak/Cape  " 

Aiktak  .... 

Ugamak 

Round  .. 

Sea  Lion  Rock  (Amak) 

Amak  and  rocks 


Heta 


1  Three  nm  NC 

2  Closure  zone  5 

3  Where  two  s(  fts 
shoreline  at  mea  1 


Management  an  a/island/site 


Bird 

South  Rocks  .... 
Clubbing  Rocks 
Pinnacle  Rock  . 
Sushilnoi  Rocks 

Olga  Rocks  

Jude  

Sea  Lion  Rocks 


During  the 


A/B  season 
C/D  season 
A  season  .. 
B  season  .. 
C  season  .. 
D  season  .. 


Then  you  are  prohibited  from  subsequently  engaging  in  directed  fish- 
ing for  pollock  In  the — 


GOA  until  the  following  C  season. 

GOA  until  the  A  season  of  the  next  year. 

BSAI  until  the  following  C/D  season. 

BSAI  until  the  following  C/D  season. 

BSAI  until  the  A/B  season  of  the  following  year. 

BSAI  until  the  A/B  season  of  the  following  year. 


12  TO  50  CFR  Part  679— Steller  Sea  Lion  Protection  Areas  in  the  Bering  Sea  Subarea 


Sa  richef 


Boundaries  to 


Latitude  (N) 


57 
53 
52 
53 
52 
52 
53 
52 
53 
53 
53 
53 
54 
53 
54 
54 
54 
54 
54 
54 
54 
54 
54 
55 
55 


11.00N 
04.00  N 

46.70  N 
02.50  N 
46.00  N 
55.00  N 
25.00  N 

59.71  N 
55.69  N 
17.50  N 
13.64  N 
58.40  N 
08.10  N 
52  20  N 
03.39  N 
03.90  N 
17.61  N 
12.00  N 
09.60  N 
34.30  N 
10.99  N 
13.50  N 
12.05  N 
27.79  N 
24.20  N 


Longitude  (W) 


169  56.00 
169  47.00 
169  41.90 
169  41.00 
169  15.00 
169  10.50 
168  24.50 
168  24.24 
168  02.05 
167  51.50 
167  39.37 
166  57.50 
166  06.19 
166  04.90 
165  59.65 
165  31.90 
165  32.06 
165  19.40 
164  59.00 
164  56.80 
164  51.15 
164  47.50 
164  46.60 
163  12.24 
163  09.60 


Latitude  (N) 


53  05.00  N 


54  09.10  N 


54  03.70  N 
54  02.90  N 
54  17.57  N 


Longitude  (W) 


169  46.00  W 


166  05.50  W 


54  09.12  N 


54  13.00  N 


55  25.90  N 


166  03.68  W 
165  29.50  W 
165  31.71  W 


164  57.18  W 


164  47.00  W 


Directed  fishing  for 
pollock  prohibited 
within  *  *  *  (nm) 


Nov.  1 
through 
June  1 


20 


20 
20 
20 
20 


20 
20 
20 
20 
20 


163  09.90  W 


20 
20 
20 
20 
20 
20 


June  1 
through 
Novem- 
ber 1 


20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 


20 
20 


20 

20 


20 
20 
20 
20 


Trawling  prohib- 
ited within  (nm) 


Jan.  1 
through 
April  15 


20 


Year- 
round 


10 


10 


10 
10 


20 


20 


20 


10 
10 


10 


10 


TRANSIT  ZONES  are  described  at  50  CFR  227.12(a)(2)  of  this  title. 

around  many  of  these  sites  also  extend  into  statistical  area  610  of  the  Gulf  of  Alaska  Management  Area. 
5  of  coordinates  are  given,  the  baseline  extends  in  a  clock-wise  direction  from  the  first  set  of  geographic  coordinates  along  the 
lower-low  water  to  the  second  set  of  coordinates.  Where  only  one  set  of  coordinates  is  listed,  that  location  is  the  base  point. 


Ta  3le  13  to  50  CFR  Part  679— Steller  Sea  Lion  Protection  Areas  in  the  Gulf  of  Alaska 


Boundaries  to 


Latitude  (N) 


(Shumagins)^ 


54  40. 
54  18. 
5441 
54  46 

54  49 

55  00 
55  15 
55  04 


16  N 
14  N 
98  N 
06N 
30N 
45  N 
75  N 
.70  N 


Longitude  (W) 


163  17.57  W 
162  41.52  W 
162  26.74  W 
161  45.85  W 
161  42.73  W 
161  29.81  W 
161  06.27  W 
160  31.04  W 


Latitude  (N) 


54  42.00  N 


Longitude  (W) 


162  26.50  W 


54  59.09  N       i     161  30.89  W 


Directed  fishing  for 
pollock  prohibited 
within  .  .  .  (nm) 


Nov.  1 
through 
June  1 


10 
10 
10 
10 


10 
10 
10 


June  1 
through 
Novem- 
ber 1 


10 
10 
10 
10 
10 
10 
10 
10 


Trawling 
prohibited 

within 
.      .  (nm) 
(year- 
round) 


10 
10 
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Table  13  to  50  CFR  Part  679— Steller  Sea  Lion  Protection  Areas  in  the  Gulf  of  Alaska— Continued 


Management  area/island/site  '-^-^ 


Latitude  (N) 


The  Whaleback  

Chemabura  

Castle  Rock 

Atkins  

Spitz  

Mitrofanla  

Kak  

Lighthouse  Rocks  

Sutwik 

Chowlet  

Nagai  Rocks , 

Chlrikof 

Puale  Bay 

Kodtak/Point  Ikdik 

Takll 

Cape  Gull  

SItkinak/Cape  Sitklnak  

Kodiak/Cape  Ugat 

Kodiak/Cape  Barnabas  

Kodiak/Gull  Point  

Shakun  Rock  

Twoheaded  Island 

Cape  Douglas  (Shaw  Island) 

Latax  Rocks  

Ushagat/SW 

Ugak 

Sea  Otter  Island 

Long  

Kodiak/Cape  Chiniak  

Sugatloaf 

Sea  Lion  Rocks  (Marmot) 

Mannot 

Perl 

Outer  (Pye)  Island 

Steep  Point  

Chiswell  Islands  

Rugged  Island 

Point  Elrington* 

Wooded  Island  (Fish) 

The  Needles'* 

Glacier  Island 

Seal  Rocks 

Cape  Hinchinbrook  

Hook  Point  

Cape  St.  Elias 


55  16.82  N 

54  45.18  N 

55  16.47  N 
55  03.50  N 
55  46.80  N 

55  50.00  N 

56  17.30  N 

55  46.79  N 

56  31.05  N 

56  00.54  N 
55  50.00  N 

55  46.50  N 

57  40.60  N 

57  17.12  N 

58  01.75  N 
5811.50N 

56  34.30  N 

57  52.41  N 
57  10.20  N 

57  21.45  N 

58  32.80  N 

56  54.50  N 

59  00.00  N 
58  40.10  N 
58  54.75  N 

57  23.60  N 

58  31.15  N 
57  46.82  N 

57  37.90  N 

58  53.25  N 
58  20.53  N 

58  13.65  N 

59  05.75  N 
59  20.50  N 
59  29.05  N 
59  36.00  N 
59  49.80  N 
59  56.00  N 

59  52.90  N 

60  06.64  N 
60  51.30  N 
60  09.78  N 
60  14.00  N 
60  20.00  N 
59  48.00  N 


Boundaries  to 


Longitude  (W) 


Latitude  (N) 


160  05.04  W 
159  32.99  W 
159  29.77  W 
159  18.50  W 
158  53.20  W 
158  42.00  W 
157  50.10  W 
157  24.89  W 
157  20.47  W 
156  41 .42  W 
155  46.00  W 
155  39.50  W 
155  23.10  W 
154  48.29  W 
154  31 .25  W 
154  09.60  W 
153  50.96  W 
153  50.97  W 
152  53.05  W 

152  36.30  W 

153  41.50  W 
153  32.75  W 
153  22.50  W 
152  31 .30  W 
152  22.20  W 
152  17.50  W 
152  13.30  W 
152  12.90  W 
152  08.25  W 
152  02.40  W 
151  48.83  W 
151  47.75  W 
151  39.75  W 
150  23.00  W 
150  15.40  W 
149  34.00  W 
149  23.30  W 
148  15.20  W 
147  20.65  W 
147  36.17  W 
147  14.50  W 
146  50.30  W 
146  38.50  W 
146  16.50  W 
144  35.50  W 


54  44.87  N 


56  32.00  N 
56  00.30  N 

55  46.44  N 


58  12.50  N 
56  34.20  N 


56  53.90  N 


57  21 .90  N 


58  09.90  N 

59  21 .00  N 

59  51 .00  N 


Longitude  (W) 


159  35.74  W 


157  21.00  W 
156  41.60  W 

155  43.46  W 


154  10.50  W 
153  51.05  W 


153  33.74  W 


152  17.40  W 


151  52.06  W 
150  24.50  W 

149  25.30  W 


Directed  fishing  for 
pollock  prohit>ited 
within  .  .  .  (nm) 


Nov.  1 
through 
June  1 


10 
10 


10 

ib 


10 


10 
10 
10 
10 
10 


10 
10 
10 
10 
10 
10 


Jurfe  1 
through 
Novem- 
ber 1 


10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 


10 


10 
10 
10 
10 
10 
10 
10 
10 


10 
10 


10 


10 
10 


to 

10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
TO 
10 


10 
10 
10 
10 
10 
10 
10 
10 


10 


10 


10 
10 
10 
10 
10 


Trawling 

prohibited 

within 

(nm) 
(year- 
round) 


10 

10 


10 

id 


10 

id 
id 


'  Three  nm  NO  TRANSIT  ZONES  are  described  at  50  CFR  227.12(a)(2)  of  this  title. 
2  Additional  closures  along  the  Aleutian  Island  chain  that  extend  into  statistkal  area  610  of  the  Gulf  of  Alaska  are  displayed  in  Table  13  to  this 
part. 

'Where  two  sets  of  coordinates  are  given,  the  baseline  extends  in  a  clock-wise  direction  from  the  first  set  of  geography  coordinates  along  the 
shoreline  at  mean  lower-low  water  to  the  second  set  of  coordinates.  Where  only  one  set  of  coordinates  is  listed,  that  location  is  the  base  ooint 

^Vessels  less  than  or  equal  to  60  ft.  (18.3m)  LOA  are  exempt  from  the  20  nm  closure  at  Sea  Lion  Rocks 

5Restrictions  at  Point  EIrington  and  The  Needles  will  be  considered  by  the  Alaska  Board  of  Fisheries  because  these  areas  fall  comoletely  with- 
in the  State  of  Alaska  management  area  of  Prince  William  Sound. 

Table  20  to  50  CFR  Part  679— Steller  Sea  Lion  Protection  Areas  in  the  Aleutian  Islands  Subarea 


Management  area/island/site  '•  2. 3 


Yunaska  Island 
Kasatochi  Island 

Adak  Island  

Gramp  Rock 

Tag  Island  

Ulak  Island  


Boundaries  to 


Latitude  (N) 


52  41.40  N 
52  11.11  N 
51  35.50  N 
51  28.87  N 
51  33.50  N 
51  18.90  N 


Longitude  (W) 


170  36.35  W 

175  31.00  W 

176  57.10  W 
178  20.58  W 
178  34.50  W 
178  58.90  W 


Latitude  (N) 


51  37.50  N 


51  18.70  N 


Longitude  (W) 


176  59.60  W 


178  59.60  W 


Trawling  prohib- 
ited within — 
(nm)  year-round 


10 
10 
10 
10 
10 
10 
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Table  20 


ro  50  CFR  Part  679— Steller  Sea  Lion  Protection  Areas  in  the  Aleutian  Islands  Subarea- 

Continued 


Manage  nent  area/island/site  ' 


2.  3 


Semisopochnoi/Pbchnol  Point  . 

Semisopochnoi/Ptetrel  Point 

Amctiitka  Island/Sast  Cape 

Amchitka  Is/Colujnn  Rocl<s 

Ayugadak  Point  L 

Kiska  Island/Lief  Cove  

Kiska  Island/Cap4  St.  Stephen 

Buldir  Island  1 

Agattu  Island/Case  Sat)ek 

Agattu  Island/Gillon  Pt  

Attu  Island/Cape^  Wrangell 
Seguam  Island 
Agligadak  Island 


1  Three  nm  NC 

2  Closure  zone  i 

3  Where  two  sflts 
shoreline  at  meai  \ 


(FR  Doc.  00-170)  Filed  1-20-00;  3:26  pm) 

BILLING  CODE  3S10  -22-P 


Boundaries  to 


Latitude  (N) 


51  57.30  N 

52  01 .40  N 
51  22.26  N 
51  32.32  N 
51  45.36  N 
51  57.19  N 

51  52.50  N 

52  20.38  N 
52  22.50  N 
52  24.13  N 
52  55.36  N 
52  21.05  N 
52  06.09  N 


Longitude  (W) 


179  46.00  E 
179  36.90  E 
179  27.93  E 
178  49.28  E 
178  24.30  E 
177  20.41  E 
177  13.00 
175  53.85 
173  43.30 
173  21.31 
172  27.22 
172  34.40  W 
172  54.23  W 


E 

E 
E 
E 
E 


Latitude  (N) 


52  01 .50  N 
51  22.00  N 


51  57.24  N 

51  53.50  N 

52  20.25  N 
52  21 .80  N 

52  55.34  N 
52.21.02  N 


Longitude  (W) 


179  39.00  E 
179  27.00  E 


177  20.49  E 
177  12.00  E 
175  54.01  E 
173  41.40  E 

172  27.55  E 
172  33.06  W 


Trawling  prohib- 
ited within — 
(nm)  year-round 


10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
20 
20 


TRANSIT  ZONES  are  described  at  50  CFR  227.12(a)(2)  of  this  trtle.      ^   ,   ,  .,    ,     .. 
around  many  of  these  sites  also  extend  into  statistical  area  610  of  the  Gulf  of  Alaska  Management  Area. 
;  of  coordinates  are  given,  the  baseline  extends  in  a  clock-wise  direction  from  the  first  set  of  geographic  coordinates  along  the 
lower-low  water  to  the  second  set  of  coordinates.  Where  only  one  set  of  coordinates  is  listed,  that  location  is  the  base  point. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[RE6-100163-00] 
RIN  1545-AX73 

Applying  Section  197  To  Partnerships 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

summary:  This  document  contains 
proposed  regulations  relating  to  the 
amortization  of  certain  intangible 
property  to  partnership  transactions 
involving  sections  732(b)  and  734(b). 
The  proposed  regulations  interpret  the 
provisions  of  section  197(f)(9).  reflecting 
changes  to  the  law  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (OBRA  '93)  and  affect  taxpayers 
who  acquired  intangible  property  after 
August  10, 1993,  or  made  a  retroactive 
election  to  apply  OBRA  '93  to 
intangibles  acquired  after  July  25,  1991. 
This  docimient  also  provides  a  notice  of 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  April  24,  2000.  Outlines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  May  24,  2000,  at 
10  a.m.  must  be  received  by  May  3, 
2000. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-100163-00), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
100163-00),  Courier's  desk.  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
conunents  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 


comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax_regs/regslist.html.  The  public 
hearing  will  be  held  in  Room  2615, 
Internal  Revenue  Building,  1 1 1 1 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  proposed  regulations, 
Robert  G.  Honigman,  (202)  622-3050; 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  Guy  Traynor,  (202)  622-7180 
(not  toll-free  nimibers). 
SUPPLEMENTARY  INFORMATION:  This 
document  proposes  to  amend  section 
197  of  the  Income  Tax  Regulations  (26 
CFR  Part  1)  to  provide  additional  rules 
regarding  the  application  of  section 
197(f)(9)  to  partnership  transactions 
imder  sections  732(b)  and  734(b). 

Background 

On  January  16, 1997,  the  IRS 
pubhshed  proposed  regulations  (REG- 
209709-94)  in  the  Federal  Register  (62 
FR  2336)  inviting  comments  under 
sections  167(f)  and  197,  including  the 
anti-chuming  rules  in  section  197(f)(9). 
Commentators  requested  that  the  final 
regulations  provide  additional  guidance 
on  how  the  special  anti-chuming  rule  of 
section  197(f)(9)(E)  applies  to  increases 
in  the  basis  of  partnership  property 
under  sections  732,  734,  and  743.  In 
accordance  vdth  these  comments,  these 
proposed  regulations  provide  rules  for 
determining  the  amoimt  of  a  basis 
adjustment  under  sections  732(b)  and 
734(b)  that  will  be  subject  to  the  anti- 
chuming  mles.  Final  regulations  being 
issued  at  the  same  time  as  these 
proposed  regulations  provide  rules  for 
determining  the  amount  of  a  basis 
adjustment  under  sections  732(d)  and 
743(b)  that  will  be  subject  to  the  anti- 
chuming  rules. 

Explanation  of  Provisions 

A.  In  General 

Section  197(f)(9)(E)  provides  that,  in 
applying  the  anti-chuming  rules  for 
basis  adjustments  under  sections  732, 
734,  and  743,  determinations  are  made 
at  the  partner  level,  and  each  partner  is 
treated  as  having  owned  and  used  such 
partner's  proportionate  share  of  the 
partnership's  assets.  With  respect  to 
basis  adjustments  imder  sections  732(b) 
and  734(b),  this  rule  requires  taxpayers 
and  the  IRS  to  analyze  transactions  that 


actually  involve  a  distribution  of 
property  from  the  partnership  to  a 
partner  as  deemed  transactions 
involving  transfers  of  property  directly 
eunong  the  partners. 

B.  Two-Step  Analysis 

The  proposed  regulations  embody  a 
two-step  analysis  in  determining 
whether  the  anti-chuming  rules  apply  to 
the  deemed  transfer  of  intangibles  in 
transactions  giving  rise  to  basis 
adjustments  under  sections  732(b)  and 
734(b).  First,  it  is  necessary  to  determine 
whether  the  portion  of  an  intangible  that 
a  partner  is  deemed  to  transfer  is 
treated,  immediately  prior  to  the 
deemed  transfer,  as  being  subject  to  the 
anti-chuming  mles  for  purposes  of 
applying  these  provisions.  Second,  if 
the  partner's  share  of  the  intangible  is 
treated,  immediately  prior  to  the 
deemed  transfer,  as  being  subject  to  the 
anti-chuming  mles  for  purposes  of 
applying  these  provisions,  it  is 
necessary  to  determine  whether  the 
deemed  transferor  and  transferee  are 
related  so  that  the  anti-chuming  rules 
will  continue  to  apply  to  the  intangible 
after  the  deemed  transfer. 

For  purposes  of  appljdng  the  first 
prong  of  the  analysis,  when  a  partner 
acquires  an  interest  in  a  partnership,  the 
proposed  regulations  treat  the  partner  as 
acquiring  an  undivided  interest  in  all 
section  197(f)(9)  intangibles  held  by  a 
partnership  at  the  time  that  the  partner 
acquires  an  interest  in  the  partnership. 
If  a  partner  acquires  an  interest  in  a 
partnership  from  an  uiuelated  person 
after  August  10,  1993  (or,  in  certain 
cases,  after  July  25, 1991),  the  partner's 
share  of  any  intangible  held  by  the 
partnership  as  of  August  10,  1993  (or,  in 
certain  cases,  after  July  25. 1991)  is 
treated  as  no  long*  subject  to  the  anti- 
chuming  rules  for  purposes  of  analyzing 
subsequent  deemed  transfers  of 
intangibles  in  transactions  that  give  rise 
to  the  basis  adjustments  under  sections 
732(b)  and  734(b).  With  respect  to 
intangibles  acquired  by  the  partnership 
after  August  10,  1993,  that  are  subject  to 
the  anti-chuming  rules  in  the  hands  of 
the  partnership,  a  partner's  share  of  the 
intangible  is  treated  as  not  subject  to  the 
anti-chuming  rules  for  purposes  of 
analyzing  these  basis  adjustments  if  the 
partner  acquired  the  interest  in  the 
partnership  from  an  unrelated  person 
after  the  partnership  acquired  the 
tainted  intangible.  Once  a  partner's 
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share  of  an  intai  igible  is  treated  as  no 
longer  subject  ti  i  the  anti-chuming  rules 
for  purposes  of  inalyzing  subsequent 
deemed  transfei  s,  that  share  of  the 
intangible  will  lemain  untainted  even  if 
the  partner  tranfefers  the  interest  to  the 
original  transferor  or  a  person  who  is 
related  to  the  original  transferor,  so  long 
as  the  transfers  pre  not  part  of  the  same 
transaction  or  series  of  related 
transactions.  Special  rules  are  provided 
where  a  partne«  acquires  a  partnership 
interest  in  exchange  for  property 
contributed  to  9  partnership. 

For  purposeslof  applying  the  anti- 
chuming  rules  |o  basis  adjustments 
under  section  TB 2(b).  the  distributee 
partner  is  deerned  to  acquire  the 
distributed  intangible  directly  from  the 
continuing  parmers  of  the  distributing 
partnership.  The  proposed  regulations 
contain  a  favorible  stacking  rule  that 
treats  the  distributee  partner  as 
acquiring  the  itttangible  first  from  the 
continuing  partners  for  whom  transfers 
would  not  be  siibject  to  the  anti- 
chuming  rules  (either  because  the 
continuing  partner's  share  of  the 
intangible  is  treated,  for  purposes  of  this 
rule,  as  not  beirig  subject  to  the  anti- 
chuming  rulesjor  the  distributee  partner 
is  not  related  t<)  the  continuing  partner) 
to  the  extent  ol  such  partners'  share  of 
appreciation  id  the  intangible. 

The  proposed  regulations  contain  a 
special  mle  to  ensure  that,  in  analyzing 
subsequent  traiisfers,  a  partner  cannot 
treat  the  entirej  intangible  as  no  longer 
subject  to  the  anti-chuming  mles  simply 
because  the  fa  1  basis  of  the  intangible 
(which  may  be  significantly  less  than 
the  intangible"  5  fair  market  value) 
becomes  amoriizable  as  a  result  of  the 
favorable  stacking  mle  that  applies  to 
section  732(b)  basis  adjustments. 

For  purposes  of  applying  the  anti- 
chuming  mle$  to  basis  adjustments 
imder  section  734(b),  the  continuing 
partners  are  d*emed  to  acquire  interests 
in  the  intangiple  that  remains  in  the 
partnership  from  the  partner  who 
received  a  distribution  (giving  rise  to  the 
section  734(b)j  basis  adjustment)  of 
property  othei  than  the  intangible.  To 
the  extent  that  the  distributee  partner 
could  transfer]  the  intangible  directly  to 
a  continuing  partner  (who  may  be  the 
distributee  p^tner)  and  the  transfer 
would  not  be  pubject  to  the  anti- 
chuming  rulefc  (either  because  the 
distributee  pa  rtner's  share  of  the 
intangible  is  t  reated  (for  purposes  of  this 
mle)  as  not  b<  ing  subject  to  the  anti- 
chuming  mle  s  or  the  continuing  partner 
is  not  related  to  the  distributee  (except 
in  certain  ciK  \mistances)),  the  basis 
adjustment  w|ll  be  amortizable  with 
respect  to  thei  continuing  partner. 


The  proposed  regulations  contain  a 
special  mle  which  provides  that  if  a 
distribution  that  gives  rise  to  an  increase 
in  the  basis  under  section  734(b)  of  a 
section  197(f)(9)  intangible  held  by  the 
partnership  is  imdertaken  as  part  of  a 
series  of  related  transactions  that 
include  a  contribution  of  the  intangible 
to  the  partnership  by  a  continuing 
partner,  the  continuing  partner  is 
treated  as  related  to  the  distributee 
partner  to  the  extent  that  the  continuing 
partner's  partnership  interest  was 
received  in  exchange  for  the  intangible. 

In  addition  to  issues  relating  to 
determining  the  amoimt  of  a  basis 
adjustment  that  is  subject  to  the  anti- 
chuming  rules,  the  Treasury 
Department  and  the  IRS  also  recognize 
that  certain  problems  may  arise  in 
maintaining  capital  accounts  where  a 
portion  of  a  section  734(b)  adjustment  is 
allocated  to  an  intangible  that  is  subject 
to  the  anti-chuming  rules  with  respect 
to  one  or  more  partners.  In  some 
situations,  the  failure  to  allocate 
deductions  for  amortization  to  any 
partner  whose  allocable  share  of  a 
section  734(b)  adjustment  is  subject  to 
the  anti-chuming  rules  will  distort  the 
partners'  economic  agreement.  For 
example,  where  partners  agree  to  share 
depreciation  and  amortization 
deductions  equally,  if  one  partner's 
share  of  a  section  734(b)  adjustment 
allocable  to  an  intangible  asset  is  subject 
to  the  anti-chuming  mles,  the  capital 
accoimts  of  the  partners  will  not  reflect 
an  equivalent  sharing  of  the  economic 
amortization  from  the  asset  absent 
special  adjvistments  to  account  for  the 
disparity  between  the  allocation  of  tax 
amortization  and  the  intended 
allocation  of  economic  amortization. 
Fiulhermore,  divergence  of  book  and  tax 
accoimts  with  respect  to  an  intangible 
that  may  result  from  such  special 
adjustments  can  cause  problems  in 
allocating  the  correct  amount  of  taxable 
gain  or  loss  to  the  appropriate  parties 
upon  disposition  of  the  intangible. 
Similar  problems  may  arise  as  a  result 
of  allowing  remedial  allocations  for 
intangibles  that  otherwise  are  subject  to 
the  anti-chuming  rules  and  are 
addressed  in  §  1.197-2(h)(12)(vii)(B). 
These  regulations  are  not  intended  to 
create  such  distortions.  Nevertheless,  a 
general  mle  that  resolves  these 
distortions  in  all  situations  (including 
different  allocations  of  gain  and 
depreciation  or  amortization)  would  be 
extremely  complicated  and,  perhaps, 
unduly  narrow. 

Therefore,  the  proposed  regulations 
provide  that  taxpayers  may  use  any 
reasonable  method  to  determine 
amortization  for  book  purposes  in  these 
situations,  provided  that  the  method 


used  does  not  contravene  the  purposes 
of  the  anti-chuming  mles  imder  section 
197  (i.e.,  the  effect  of  the  book 
adjustments  will  not  be  such  that  a 
partner  who  is  subject  to  the  anti- 
chuming  rules  will  receive,  directly  or 
indirecUy,  deductions  for  amortization, 
for  Federal  income  tax  purposes, 
attributable  to  the  section  734(b) 
adjustment).  The  Treasiuy  Department 
and  IRS  may  consider  providing 
guidance  with  respect  to  this  issue  in 
the  future  and  request  comments 
relating  thereto. 

C.  Effective  Date 

These  regulations  are  proposed  to 
apply  to  distributions  occurring  on  or 
after  the  date  final  regulations  are 
published  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defiined 
in  EO  12866.  It  also  has  been 
determined  that  section  533(b)  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
chapter  5)  does  not  apply  to  these 
regulations,  and  because  these 
regidations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Intemal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  r^ulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  ERS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  The  Treasury  Department  and 
IRS  specifically  request  comments  on 
the  clarity  of  the  proposed  regulations 
and  how  they  may  be  made  easier  to 
imderstand. 

A  public  hearing  has  been  scheduled 
for  May  24,  2000,  at  10  a.m.  in  Room 
2615,  Intemal  Revenue  Building,  1111 
Constitution  Avenue,  NW..  Washington, 
DC.  Due  to  building  secimty 
procediues,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Peimsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 


Federal  Register/Vol.  65.  No.  16/Tuesday.  January  25,  2000/Proposed  Rules 


3905 


information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  and  an  ouUine  of  the 
topics  to  be  discussed  and  the  time 
devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  April  24,  2000. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  viaU  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Robert  G. 
Honigman,  Office  of  the  Assistant  Chief 
Counsel  (Passthroughs  &  Special 
Industries).  However,  other  personnel 
from  the  Treasury  Department  and  IRS 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.197-2  is  amended 
by: 

1.  Revising  paragraphs  (h)(12)(ii), 
(h)(12)(iv).  and  (h)(12){vi). 

2.  Adding  Examples  28,  29,  and  30  to 
paragraph  (k). 

3.  Adding  a  sentence  at  the  end  of 
paragraph  (1)(1). 

The  additions  and  revisions  read  as 
follows: 

§  1 .1 97-2    Amortization  of  goodwill  and 
ottier  intangibles. 

***** 

(h)  *  *  * 

(12)  *  *  * 

(ii)  Section  732(b)  adjustments— {A) 
In  general.  The  anti-chuming  rules  of 
this  paragraph  (h)  apply  to  any  increase 
in  the  adjusted  basis  of  a  section 
197(f)(9)  intangible  under  section  732(b) 
to  the  extent  that  the  basis  increase 
exceeds  the  total  unrealized 


appreciation  from  the  intangible 
allocable  to — 

[1]  Partners  other  than  the  distributee 
partner  or  persons  related  to  the 
distributee  partner; 

(2)  If  the  distributed  intangible  is  a 
section  197(f)(9)  intangible  acquired  by 
the  partnership  on  or  before  August  10, 
1993,  the  distributee  partner  and 
persons  related  to  the  distributee 
partner  to  the  extent  that— 

(i)  They  acquired  an  interest  or 
interests  in  the  partnership  after  August 
10,  1993;  and 

(ii)  Such  interest  or  interests  were 
held  after  August  10,  1993,  by  a  person 
or  persons  other  than  the  distributee 
partner  or  persons  who  were  related  to 
the  distributee  partner,  and  the 
acquisition  of  such  interest  or  interests 
by  such  person  or  persons  was  not  part 
of  a  transaction  or  series  of  related 
transactions  in  which  the  distributee 
partner  or  persons  related  to  the 
distributee  partner  subsequently 
acquired  such  interest  or  interests;  and 

(3)  If  the  distributed  intangible  is  a 
section  197(f)(9)  intangible  that  is 
acquired  by  the  partnership  after  August 
10,  1993,  and  that  is  not  amortizable 
with  respect  to  the  partnership,  the 
distributee  partner  and  persons  related 
to  the  distributee  partner  to  the  extent 
that— 

(j)  They  acquired  an  interest  or 
interests  in  the  partnership  after  the 
partnership  acquired  the  distributed 
intangible;  and 

Ui)  Such  interest  or  interests  were 
held  after  the  partnership  acquired  the 
distributed  intangible,  by  a  person  or 
persons  other  than  the  distributee 
partner  or  persons  who  were  related  to 
the  distributee  partner,  and  the 
acquisition  of  such  interest  or  interests 
by  such  person  or  persons  was  not  part 
of  a  transaction  or  series  of  related 
transactions  in  which  the  distributee 
partner  or  persons  related  to  the 
distributee  partner  subsequenUy 
acquired  such  interest  or  interests. 

(B)  Effect  of  retroactive  elections.  For 
purposes  of  paragraph  (h)(12)(ii)(A)  of 
this  section,  references  to  August  10, 
1993,  are  treated  as  references  to  July 
25, 1991,  if  the  relevant  party  made  a 
valid  retroactive  election  under  §  1.197- 
IT. 

(C)  Intangible  still  subject  to  anti- 
chuming  rules.  Notwithstanding 
paragraph  {h)(12)(ii)  of  this  section,  in 
applying  the  provisions  of  this 
paragraph  (h)  with  respect  to 
subsequent  transfers,  the  distributed 
intangible  remains  subject  to  the 
provisions  of  this  paragraph  (h)  in  a 
percentage  (determined  at  the  time  of 
the  distribution)  equal  to— 

(i)  The  sum  of— 


(i)  The  amount  of  the  distributed 
intangible's  basis  that  is  nonamortizable 
under  paragraph  (g)(2)(ii)(B)  of  this 
section;  and 

Ui)  The  total  unrealized  appreciation 
inherent  in  the  intangible  reduced  by 
the  amoxmt  of  the  increase  in  the 
adjusted  basis  of  the  distributed 
intangible  under  section  732(b)  to  which 
the  anti-chuming  rules  do  not  apply; 
over — 

(2)  The  fair  market  value  of  such 
intangible. 

(D)  Partner's  allocable  share  of 
unrealized  appreciation  from  the 
intangible.  The  amount  of  unrealized 
appreciation  from  an  intangible  that  is 
allocable  to  a  partner  is  the  amount  of 
taxable  gain  that  wovdd  have  been 
allocated  to  that  partner  if  the 
partnership  had  sold  the  intangible 
immediately  before  the  distribution  for 
its  fair  market  value  in  a  fully  taxable 
transaction. 

(E)  Acquisition  of  partnership  interest 
by  contribution.  Solely  for  purposes  of 
paragraphs  (h)(12)(ii)(A)(2)  and  [3]  of 
this  section,  a  partner  who  acquires  an 
interest  in  a  partnership  in  exchange  for 
a  contribution  of  property  to  the 
partnership  is  deemed  to  acquire  a  pro 
rata  portion  of  that  interest  in  the 
partnership  from  each  person  who  is  a 
partner  in  the  partnership  at  the  time  of 
the  contribution  based  on  each  such 
partner's  proportionate  interest  in  the 
partnership.  However,  if  the  partner 
contributed  the  distributed  section 
197(f)(9)  intangible  to  the  partnership, 
the  interest  acquired  by  such  partner  in 
exchange  for  the  intangible  is  treated  as 
not  being  described  in  paragraphs 
(h)(l2){ii)(A)(2)  or  (3)  of  Uiis  section. 
***** 

(iv)  Section  734(b)  adjustments— (A) 
In  general.  The  anti-chuming  mles  of 
this  paragraph  (h)  do  not  apply  to  a 
continuing  partner's  share  of  an  increase 
in  the  basis  of  a  section  197(f)(9) 
intangible  held  by  a  partnership  under 
section  734(b)  to  the  extent  that  the 
continuing  partner  is  an  eligible  partner. 

(B)  Eligible  partner.  For  purposes  of 
this  paragraph  (h)(12)(iv),  eligible 
partner  means — 

(1)  A  continuing  partner  that  is  not 
the  distributee  partner  or  a  person 
related  to  the  distributee  partner; 

(2)  With  respect  to  any  section 
197(f)(9)  intangible  acquired  by  the 
partnership  on  or  before  August  10, 
1993,  a  continuing  partner  that  is  the 
distributee  partner  or  a  person  related  to 
the  distributee  partner  to  the  extent 
that— 

(/)  The  distributee  partner's  interest  in 
the  partnership  was  acquired  after 
August  10,  1993;  and 
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(ji)  Such  inteiBst  was  held  after 


by  a  person  or  persons 


who  were  not  k  lated  to  the  distributee 
partner,  and  the  acquisition  of  such 
interest  by  such  person  or  persons  was 
not  part  of  a  transaction  or  series  of 
related  transactions  in  which  the 
distributee  partier  or  persons  related  to 
the  distributee  partner  subsequently 
acquired  such  interest;  or 

[3)  With  respict  to  any  section 
197(f)(9)  intangible  acquired  by  the 
partnership  aftar  August  10, 1993,  that 
is  not  amortizable  with  respect  to  the 
partnership,  a  continuing  partner  that  is 
the  distributee  partner  or  a  person 
related  to  the  distributee  partner  to  the 
extent  that — 

(/)  The  distributee  partner's  interest  in 
the  partnership  was  acquired  after  the 
partnership  act^uired  the  relevant 
intangible:  and ' 

(ii)  Such  intet'est  was  held  after  the 
partnership  acquired  the  relevant 
intangible  by  a  person  or  persons  who 
were  not  relate<[  to  the  distributee 
partner,  and  the  acquisition  of  such 
interest  by  sucl^  person  or  persons  was 
not  part  of  a  transaction  or  series  of 
related  transacfions  in  which  the 
distributee  partner  or  persons  related  to 
the  distributee  partner  subsequently 
acquired  such  interest. 

(C)  Effect  oftetToactive  elections.  For 
purposes  of  paragraph  (h)(12)(iv)(A)  of 
this  section,  references  to  August  10, 
1993,  are  treat^  as  references  to  July 
25, 1991,  if  th&  distributee  partner  made 
a  valid  retroactive  election  under 
81.197-lT. 

P)  Partner's  share  of  basis  increase. 
For  purposes  of  this  paragraph 
(h)(12)(iv),  a  ccntinuing  partner's  share 
of  a  basis  incre  ase  is  equal  to — 

(1)  The  total  basis  increase  allocable 
to  the  intangible;  multiplied  by 
[2]  A  fraction  equal  to — 
(j)  The  unres  lized  appreciation  from 
the  intangible  ihat  would  have  been 
allocated  to  the  continuing  partner  if  the 
partnership  had  sold  the  intangible 
immediately  bsfore  the  distribution  for 
its  fair  market  value  in  a  fully  taxable 
transaction;  oy  er 

(jj)  The  tota]  unrealized  appreciation 
from  the  intan  jible  that  would  have 
been  realized  by  the  partnership  if  the 
partnership  had  sold  the  intangible 
immediately  t  efore  the  distribution  for 
its  fair  market  value  in  a  fully  taxable 
transaction. 

(E)  Interests  acquired  by 
contribution- il)  Application  of 
paragraphs  (h)(12)(iv)(B)(2)  and  (3)  of 
this  section.  Solely  for  purposes  of 
paragraphs  (h  (12)(iv)(B)(2)  and  (3)  of 
this  section,  aj partner  who  acquires  an 


interest  in  a  partnership  in  exchange  for 
a  contribution  of  property  to  the 
partnership  is  deemed  to  acquire  a  pro 
rata  portion  of  that  interest  in  the 
partnership  from  each  person  who  is  a 
partner  in  the  partnership  at  the  time  of 
the  contribution  based  on  each  such 
partner's  proportionate  interest  in  the 
partnership.  However,  if  the  partner 
contributed  the  distributed  section 
197(f)(9)  intangible  to  the  partnership, 
the  interest  acquired  by  such  partner  in 
exchange  for  the  intangible  is  treated  as 
not  being  described  in  paragraphs 
(h)(12)(iv)(B)(2)  or  [3)  of  this  section. 

(2)  Special  rule  with  respect  to 
paragraph  (h)(12)(iv)(B)(l)  of  this 
section.  Solely  for  purposes  of 
paragraph  (h)(12)(iv)(B)(l)  of  this 
section,  if  a  distribution  that  gives  rise 
to  an  increase  in  the  basis  imder  section 
734(b)  of  a  section  197(f)(9)  intangible 
held  by  the  partnership  is  undertaken  as 
part  of  a  series  of  related  transactions 
that  include  a  contribution  of  the 
intangible  to  the  partnership  by  a 
continuing  partner,  the  continuing 
partner  is  treated  as  related  to  the 
distributee  partner  to  the  extent  that  the 
continuing  partner's  partnership  interest 
was  received  in  exchange  for  the 
intangible. 

(F)  Effect  of  section  734(b)  adjustment 
on  partners'  capital  accounts.  If  one  or 
more  partners  are  subject  to  the  anti- 
chuming  rules  imder  this  paragraph  (h) 
with  respect  to  a  section  734(b) 
adjustment  allocable  to  an  intangible 
asset,  taxpayers  may  use  any  reasonable 
method  to  determine  amortization  of  the 
asset  for  book  purposes,  provided  that 
the  method  used  does  not  contravene 
the  purposes  of  the  anti-chuming  rules 
under  section  197  and  this  paragraph 
(h).  A  method  will  be  considered  to 
contravene  the  purposes  of  the  anti- 
chuming  rules  if  the  effect  of  the  book 
adjustments  resulting  from  the  method 
is  such  that  any  portion  of  the  tax 
deduction  for  amortization  attributable 
to  the  section  734  adjustment  is 
allocated,  directly  or  indirectly,  to  a 
partner  who  is  subject  to  the  anti- 
chuming  rules  with  respect  to  such 
adjustment. 
***** 

(vi)  Partner  is  or  becomes  a  user  of 
partnership  intangible —  (A)  General 
rule.  If,  as  part  of  a  series  of  related 
transactions  that  includes  a  transaction 
described  in  paragraph  (h)(li)(ii),  (iii), 
(iv),  or  (v)  of  this  section,  an  anti- 
chuming  partner  becomes  (or  remains) 
a  user  of  an  intangible  that  is  treated  as 
transferred  in  the  transaction  (as  a  result 
of  the  partners  being  treated  as  having 
owned  their  proportionate  share  of 


partnership  assets),  the  anti-chuming 
rules  shall  apply  to  the  proportionate 
share  of  such  intangible  that  is  treated 
as  transferred  by  the  anti-chuming 
partner,  notwithstanding  the  application 
of  paragraph  (h)(12)(ii).  (iii),  (iv),  or  (v) 
of  this  section. 


(k)  *  *  * 

Example  28.  Distribution  of  section 
197(f)(9j  intangible  to  partner  who  acquired 
partnership  interest  prior  to  the  effective 
date. 

(i)  In  1990,  A,  B,  and  C  each  contribute 
$150  cash  to  form  general  partnership  ABC 
for  the  purpose  of  engaging  in  a  consulting 
business  and  a  software  manufacturing 
business.  The  partners  agree  to  share 
partnership  profits  and  losses  equally.  In 
2000,  the  partnership  distributes  the 
consulting  business  to  A  in  liquidation  of  A's 
entire  interest  in  ABC.  The  only  asset  of  the 
consulting  business  is  a  nonamortizable 
intangible,  which  has  a  fair  market  value  of 
$180  and  a  basis  of  $0.  At  the  time  of  the 
distribution,  the  adjusted  basis  of  A's  interest 
in  ABC  is  $150.  A  is  not  related  to  B  or  C. 

(ii)  Under  section  732(b),  A's  adjusted  basis 
in  the  intangible  distributed  by  ABC  is  $150, 
a  $150  increase  over  the  basis  of  the 
intangible  in  ABC's  hands.  In  determining 
whether  the  anti-chuming  rules  apply  to  any 
portion  of  the  basis  increase,  A  is  treated  as 
having  owned  and  used  A's  proportionate 
share  of  partnership  property.  Thus,  A  is 
treated  as  holding  an  interest  in  the 
intangible  during  the  transition  period. 
Because  the  intangible  was  not  amortizable 
prior  to  the  enactment  of  section  197,  the 
section  732(b)  increase  in  the  basis  of  the 
intangible  may  be  subject  to  the  anti- 
chuming  provisions.  Paragraph  (h)(12)(ii)  of 
this  section  provides  that  the  anti-chuming 
provisions  apply  to  the  extent  that  the 
section  732(b)  adjustment  exceeds  the  total 
unrealized  appreciation  from  the  intangible 
allocable  to  partners  other  than  A  or  persons 
related  to  A,  as  well  as  certain  other  partners 
whose  purchase  of  their  interests  meet 
certain  criteria.  Because  B  and  C  are  not 
related  to  A,  and  A's  acquisition  of  its 
partnership  interest  does  not  satisfy  the 
necessary  criteria,  the  section  732(b)  basis 
increase  is  subject  to  the  anti-chuming 
provisions  to  the  extent  that  it  exceeds  B  and 
C's  proportionate  share  of  the  unrealized 
appreciation  from  the  intangible.  B  and  C's 
proportionate  shares  of  the  unrealized 
appreciation  from  the  intangible  is  $120  (2/ 
3  of  $180).  This  is  the  amount  of  gain  that 
would  be  allocated  to  B  and  C  if  the 
partnership  sold  the  intangible  immediately 
before  the  distribution  for  its  fair  market 
value  of  $180.  Therefore,  $120  of  the  section 
732(b)  basis  increase  is  not  subject  to  the 
anti-chuming  mles.  The  remaining  $30  of  the 
section  732(b)  basis  increase  is  subject  to  the 
anti-chuming  mles.  Accordingly,  A  is 
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treated  as  having  two  intangibles,  an 
amortizable  section  197  intangible  with  an 
adjusted  basis  of  $120  and  a  new 
amortization  period  of  15  years  and  a 
nonamortizable  intangible  with  an  adjiisted 
basis  of  $30. 

(iii)  In  applying  the  anti-chuming  rules  to 
future  transfers  of  the  distributed  intangible, 
under  paragraph  (h)(12)(ii)(C)  of  this  section, 
one-third  of  the  intangible  will  continue  to  be 
subject  to  the  anti-chuming  rules, 
determined  as  follows:  The  siun  of  the 
amount  of  the  distributed  intangible's  basis 
that  is  nonamortizable  under  paragraph 
(g)(2)(ii)(B)  of  this  section  ($0)  and  the  total 
unrealized  appreciation  inherent  in  the 
intangible  reduced  by  the  amount  of  the 
increase  in  the  adjusted  basis  of  the 
distributed  intangible  under  section  732(b)  to 
which  the  anti-chuming  rules  do  not  apply 
($180  -$120  =  $60),  over  the  fair  market 
value  of  the  distributed  intangible  ($180). 

Example  29.  Distribution  of  section 
197(f)(9)  intangible  to  partner  who  acquired 
partnership  interest  after  the  effective  date. 

(i)  The  facts  are  the  same  as  in  example  28, 
except  that  B  and  C  form  ABC  in  1990.  A 
does  not  acquire  an  interest  in  ABC  until 
1995.  In  1995,  A  contributes  $150  to  ABC  in 
exchange  for  a  one-third,  interest  in  ABC.  At 
the  time  of  the  distribution,  the  adjusted 
basis  of  A's  interest  in  ABC  is  $150. 

(i))  As  in  Example  28,  the  anti-chuming 
rules  do  not  apply  to  the  increase  in  the  basis 
of  the  intangible  distributed  to  A  under 
section  732(b)  to  the  extent  that  it  does  not 
exceed  the  unrealized  appreciation  from  the 
intangible  allocable  to  B  and  C.  Under 
paragraph  (h)(12)(ii)  of  this  section,  the  anti- 
chuming  provisions  also  do  not  apply  to  the 
section  732(b)  basis  increase  to  the  extent  of 
A's  allocable  share  of  the  unrealized 
appreciation  from  the  intangible  because  A 
acquired  the  ABC  interest  fitjm  an  unrelated 
person  after  August  10, 1993.  and  the 
intangible  was  acquired  by  the  partnership 
before  A  acquired  the  ABC  interest.  Under 
paragraph  (h)(12)(ii)(E)  of  this  section,  A  is 
deemed  to  acquire  the  ABC  partnership 
interest  from  an  unrelated  person  because  A 
acquired  the  ABC  partnership  interest  in 
exchange  for  a  contribution  to  the 
partnership  of  property  other  than  the 
distributed  intangible  and,  at  the  time  of  the 
contribution,  no  partner  in  the  partnership 
was  related  to  A.  Consequently,  the  increase 
in  the  basis  of  the  intangible  under  section 
732(b)  is  not  subject  to  the  anti-chuming 
rules  to  the  extent  of  the  total  unrealized 
appreciation  from  the  intangible  allocable  to 
A,  B,  amd  C.  The  total  unrealized 
appreciation  from  the  intangible  allocable  to 
A.  B,  and  C  is  $180  (the  gain  the  partnership 
would  have  recognized  if  it  had  sold  the 
intangible  for  its  fair  market  value 
immediately  before  the  distribution).  Because 
this  amount  exceeds  the  section  732(b)  basis 
increase  of  $150,  the  entire  section  732(b) 
basis  increase  is  amortizable. 
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(iii)  In  applying  the  anti-chuming  rtiles  to 
future  transfers  of  the  distributed  intangible, 
under  paragraph  (h)(12)(ii)(C)  of  this  section, 
one-sixth  of  the  intangible  will  continue  to  be 
subject  to  the  anti-chuming  mles, 
determined  as  follows:  The  sum  of  the 
amount  of  the  distributed  intangible's  basis 
that  is  nonamortizable  under  paragraph 
(g)(2)(ii)(B)  of  this  section  ($0)  and  the  total 
unrealized  appreciation  inherent  in  the 
intangible  redliced  by  the  amount  of  the 
increase  in  the  adjusted  basis  of  the 
distributed  intangible  under  section  732(b)  to 
which  the  anti-chuming  rules  do  not  apply 
($180  -  $150  =  $30),  over  the  fair  market 
value  of  the  distributed  intangible  ($180). 

Example  30.  Ehstribution  of  section 
197(f)(9)  intangible  contributed  to  the 
partnership  by  a  partner,  (i)  The  facts  ar«  the 
same  as  in  Example  29,  except  that  C 
purchased  the  intangible  used  in  the 
consulting  business  in  1988  for  $60  and 
contributed  the  intangible  to  ABC  in  1990.  At 
that  time,  the  intangible  had  a  fair  market 
value  of  $150  and  an  adjusted  tax  basis  of 
$60.  When  ABC  distributes  the  intangible  to 
A  in  2000,  the  intangible  has  a  fair  market 
value  of  $180  and  a  basis  of  $60. 

(ii)  As  in  Examples  28  and  29,  the  adjusted 
basis  of  the  intangible  in  A's  hands  is  $150 
under  section  732(b).  However,  the  increase 
in  the  adjusted  basis  of  the  intangible  imder 
section  732(b)  is  only  $90  ($150  adjusted 
basis  after  the  distribution  compared  to  $60 
basis  before  the  distribution).  Pursuant  to 
paragraph  (g)(2)(ii)(B)  of  this  section,  A  steps 
into  the  shoes  of  ABC  with  respect  to  the  $60 
of  A's  adjusted  basis  in  the  intangible  that 
corresponds  to  ABC's  basis  in  the  intangible 
and  this  portion  of  the  basis  is 
nonamortizable.  B  and  C  are  not  related  to  A, 
A  acquired  the  ABC  interest  from  an 
uiu^lated  person  after  August  10, 1993,  and 
the  intangible  was  acquired  by  ABC  before  A 
acquired  the  ABC  interest.  Therefore,  under 
paragraph  (h)(12)(ii)  of  this  section,  the 
section  732(b)  basis  increase  is  amortizable  to 
the  extent  of  A,  B,  and  C's  allocable  share  of 
the  unrealized  appreciation  frpm  the 
intangible.  The  total  imrealized  appreciation 
from  the  intangible  that  is  allocable  to  A,  B, 
and  C  is  $120.  If  ABC  had  sold  the  intangible 
immediately  before  the  distribution  to  A  for 
its  fair  market  value  of  $180,  it  would  have 
recognized  gain  of  $120,  which  would  have 
been  allocated  $10  to  A,  $10  to  B,  and  $100 
to  C  under  section  704(c).  Because  A,  B.  and 
C's  allocable  share  of  the  uiu^alized 
appreciation  from  the  intangible  exceeds  the 
section  732(b)  basis  increase  in  the 
intangible,  the  entire  $90  of  basis  increase  is 
amortizable  by  A.  Accordingly,  after  the 
distribution,  A  will  be  treated  as  having  two 
intangibles,  an  amortizable  section  197 
intangible  with  an  adjusted  basis  of  $90  and 
a  new  amortization  period  of  15  years  and  a 
nonamortizable  intangible  with  an  adjusted 
basis  of  $60. 


(iii)  In  applying  the  anti-chuming  rules  to 
future  transfers  of  the  distributed  intangible, 
under  paragraph  (h)(12)(ii)(C)  of  this  section, 
one-half  of  the  intangible  will  continue  to  be 
subject  to  the  anti-chuming  rules, 
determined  as  follows:  The  sum  of  the 
amount  of  the  distributed  intangible's  basis 
that  is  nonamortizable  under  paragraph 
(g)(2)(ii)(B)  of  this  section  ($60)  and  the  total 
unrealized  appreciation  inherent  in  the 
intangible  reduced  by  the  amount  of  the 
increase  in  the  adjusted  basis  of  the 
distributed  intangible  under  section  732(b)  to 
which  the  anti-chuming  rules  do  not  apply 
($120  -  $90  =  $30),  over  the  fair  market 
value  of  the  distributed  intangible  ($18(H. 
•         *         •         •         * 

0)  •  •  * 

(1)  In  general.  *  •  •  Paragraphs  (h)(12}(u), 
(iv)  and  (vi)  of  this  section  apply  to 
partnership  distributions  occurring  on  or 
after  the  date  final  regulations  are  published 
in  the  Federal  Register. 


David  Mader, 

Acting  Deputy  Commissioner  of  Internal 

Revenue  Service. 

(FR  Doc.  00-1381  Filed  1-20-00;  1:19  pm] 

nUMO  CODE  4l30-ai-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AO-FRL-6523-8] 

RIN2060-AH74 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Souix* 
Catsgory:  Pulp  and  Papsr  Production 

AGENCY:  Environmental  Protectian 
Agency  (EPA). 

ACTION:  Proposed  rule  amendments  and 
notice  of  public  hearing. 


summary:  Under  the  Qean  Air  Act 
(Act),  EPA  issued  a  final  rule  (63  FR 
18504.  April  15.  1998)  to  reduce 
hazardous  air  pollutant  (HAP)  emissions 
from  the  pulp  and  paper  production 
source  category.  That  rule  (known  as  the 
Pulp  and  Paper  national  emission 
standard  for  hazardous  air  pollutants 
(NESHAP)  or  pulp  and  paper  NESHAP) 
is  the  air  component  of  the  integrated 
air  and  water  rules  for  the  pulp  and 
paper  industry  (known  as  the  Pulp  and 
Paper  Cluster  Rules).  In  this  action,  we 
are  proposing  to  amend  certain  passages 
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of  regulatory  te:  1  in  the  1998  pulp  and 
paper  NESHAP|by  adding  equivalent 
compliance  altamatives.  These 
proposed  amendments  do  not  change 
the  level  of  conpol  or  compromise  the 
environmental  brotection  achieved  by 
the  1998  pulp  iid  paper  NESHAP.  We 
are  reopening  the  public  comment 
period  for  comment  only  on  the 
amendments  proposed  in  today's  action. 
We  are  proposijig  amendments  to  the 
lulping  proces^  vent  standards  and  the 
jiological  treatment  system  standards  to 
address  techniqal  issues  identified  after 
promulgation.  Also,  drafting  errors 
identified  after  promulgation  are  being 
corrected  in  today's  action. 
DATES:  Comments.  The  EPA  will  accept 
comments  regatding  these  proposed 
amendments  on  or  before  March  10, 

2000.  ,,.    L      . 

Public  Heari^g.A  pubhc  hearmg 
regarding  the  (iroposed  amendments 
will  be  held  if  requests  to  speak  are 


I 


Category 


Industry 


received  by  the  EPA  by  February  7, 
2000.  If  a  public  hearing  is  requested, 
the  hearing  will  be  held  on  February  11, 
2000. 

ADDRESSES:  Comments.  Submit  written 
comments  (in  duplicate,  if  possible)  to 
Docket  No.  A-92^0  at  the  following 
address:  U.S.  Environmental  Protection 
Agency.  Air  and  Radiation  Docket  and 
InformaUon  Center  (MC-6102),  401  M 
Street  SW,  Washington,  DC  20460.  The 
EPA  requests  that  a  separate  copy  of  the 
comments  also  be  sent  to  Mr.  Stephen 
Shedd  at  the  address  listed  below. 

Docket.  Docket  No.  A-92-40  contains 
supporting  information  for  this 
proposed  action  and  the  prior 
promulgated  and  proposed  amendments 
to  the  1998  NESHAP  and  is  available  for 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m..  Monday  through 
Friday  except  for  Federal  hohdays,  at 
the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 


and  Radiation  Docket  and  Information 
Center  {MC-6102),  401  M  Street  SW, 
Washington,  DC  20460,  or  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Shedd,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park.  NC  27711;  telephone  (919)  541- 
5397.  and  e-mail  at 

"shedd.steve@epa.gov".  For  questions 
on  compliance  and  applicability 
determinations,  contact  Mr.  Seth 
Heminway.  Office  of  Enforcement  and 
Compliance  Assessment  (2223A).  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW,  Washington,  DC  20460; 
telephone  (202)  564-7017  and  e-mail  at 
"heminway.seth@epa.gov". 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Entities  potentially  regidated 
by  this  proposed  action  include: 


SIC  code 


26 


NAICS  code 


3221 


Examples  of  regulated  entities 


Pulp  mills  and  integrated  mills  (mills  that  manufacture  pulp  and  paper/papertjoard)  that 
chemically  pulp  wood  fiber. 


This  list  is  n  ot  intended  to  be 
exhaustive.  It  |  )rovides  a  guide  regarding 
the  types  of  en  tities  that  we  expect  to 
regulate  by  thip  proposed  action.  To 
determine  whether  your  facility  would 
be  regulated  by  this  action,  you  must 
carefully  exanline  the  applicability 
criteria  in  parfl63,  subparts  A  and  S  of 
title  40  of  the  ^ode  of  Federal 

Regulations,    j 

Technology\Tmnsfer  Network.  The 
Technology  Transfer  Network  (TTN)  is 
a  network  of  ae^tronic  bulletin  boards 
for  the  EPA.  Ttie  TTN  provides 
information  aid  technology  exchange  in 
various  areas  of  air  pollution  control. 
Information  n  garding  the  basis  and 
purpose  of  this  proposed  action,  the 
rule,  and  othe  r  relevant  documents  can 
be  found  on  tte  pulp  and  paper  page  of 
EPA's  TTN  Utiified  Air  Toxics  World 
Wide  Web  sitHUATW)  at  "http:// 
I'ttn/uatw/pulp/ 
For  more  information  on 
de  HELP  line  at  (919) 


www.epa.go 
pulppg.html 
the  TTN.  call 
541-5384 

Public  Hea 
requested  by 


ig.  If  a  public  hearing  is 
le  required  date  (see 
DATES  sectioq  in  this  document),  the 
pubhc  hearii^  will  be  held  at  the  EPA 
Office  of  Aditiinistration  Auditorium, 
Research  Tri^gle  Park,  NC.  Persons 
interested  in  jpresenting  oral  testimony 
or  inquiring  as  to  whether  a  hearing  will 
be  held  should  contact  Ms.  JoLynn 
Collins.  Wasie  and  Chemical  Processes 
Group.  Emisiion  Standards  Division 
(MD-13).  U.$.  Environmental  Protection 
Agency.  Research  Triangle  Park,  NC 


27711.  telephone  number  (919)  541- 
5671.  The  record  for  the  hearing  will 
remain  open  for  30  days  after  the 
hearing  date  to  provide  an  opportimity 
for  submittal  of  rebuttal  and  additional 

information. 

In  accordance  with  section  307{a)l5) 
of  the  Act,  EPA  will  hold  a  public 
hearing,  if  requested,  to  discuss  the 
proposed  amendments.  If  a  public 
hearing  is  held,  the  EPA  may  ask 
clarifying  questions  during  the  oral 
presentations  but  will  not  respond  to 
the  presentations  or  comments.  To 
provide  an  opportunity  for  all  who  may 
wish  to  speak,  oral  presentations  will  be 
limited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  (see  DATES  and  ADDRESSES). 
The  EPA  will  consider  written 
statements  and  supporting  information 
with  equivalent  weight  as  any  oral 
statement  and  supporting  information 
subsequently  presented  at  a  public 
hearing,  if  held. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file  bi^cause  material  is  added 
throughout  the  rule  development.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  you  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  contents  of  the  docket 


except  for  certain  interagency 
documents  will  serve  as  the  record  in " 
case  of  judicial  review.  (See  section 
307(d)(7)(A)  of  the  Act.) 

Outline.  Information  on  the  proposed 
amendments  is  organized  as  follows: 

I.  Description  of  the  Proposed  Amendments 

A.  Introduction 

B.  Is  a  performance  test  required  for  boilers 

that  introduce  HAP  emission  streams 
with  the  combustion  air  (§  63.443(d))? 

C.  Biological  Treatment  System  Standards 

1.  Introduction  for  Proposed  Amendments 

2.  Can  a  finite  list  of  HAPs  be  used  in 
demonstrating  compliance  for  biological 
treatment  systems  (§  63.457(1))? 

3.  Given  the  finite  number  of  HAPs  in 
regulated  condensates,  what  is  the 
appropriate  emission  standard  for 
biological  treatment  systems 

(§  63.446(e))? 

4.  What  minimum  measurement  level 
should  be  used  in  analyzing  total  HAPs 
in  liquid  streams  {§  63.457(c))? 

D.  Biological  Treatment  System  Performance 

Test  Requirements 

1.  Introduction 

2.  Given  the  proposed  changes,  how  do  I 
conduct  a  performance  demonstration 
for  a  biological  treatment  system 
(§63.457(1))? 

3.  What  procedures  must  be  followed  to 
determine  the  fraction  of  compounds 
degraded  in  nonthoroughly  mixed  open 
biological  treatment  systems 
(§63.457(1))? 

E.  Open  Biological  Treatment  System 

Monitoring  Requirements 

1.  Introduction 
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2.  May  a  mill  use  site-specific  monitoring 
parameters  for  open  biological  treatment 
systems  instead  of  the  parameters  specified 
in  the  final  rule  (§63.453{j))? 

3.  In  the  event  of  a  parameter  excursion, 
must  I  conduct  in-zone  sampling  of 
nonthoroughly  mixed  open  biological 
treatment  systems  when  unsafe 
conditions  exist  (§63.453)? 

4.  Are  the  biological  treatment  system 
monitoring  requirements  applicable  to 
both  open  and  closed  biological 
treatment  systems  (§  63.453)? 

5.  Given  the  proposed  changes,  how  do  I 
conduct  daily  compliance  monitoring  for 
open  biological  treatment  systems 
(§63.453(j))? 

6.  Do  I  still  have  to  conduct  the  first 
quarter  compliance  tests  for  total  HAPs 
(§63.453(j))? 

7.  May  I  use  monitoring  parameter  values 
recorded  during  a  compliance 
monitoring  test  to  expand  the  established 
parameter  operating  range  (§  63.455(e))? 

F.  Drafting  Error  Corrections 

n.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

B.  Executive  Order  12866:  Regulatory 

Planning  and  Review 

C.  Executive  Order  13084:  Consultations  and 

Coordination  With  Indian  Tribal 
Governments 

D.  Regulatory  Flexibility  Act 

E.  Unfunded  Mandates  Reform  Act 

F.  Executive  Order  13045:  Protection  of 

Children  From  Environmental  Health 
Risks  and  Safety  Risks 

G.  National  Technology  Transfer  and 

Advancement  Act 
H.  Executive  Order  13132  (Federalism) 

I.  Description  of  the  Proposed 
Amendments 


3909 


A.  Introduction 

The  Pulp  and  Paper  NESHAP  was 
promulgated  on  April  15.  1998  (63  FR 
18504)  and  was  codified  as  40  CFR  part 
63.  subpart  S.  Since  promulgation,  die 
rule  has  been  amended  by  four  Federal 
Register  notices  (63  FR  42238,  63  FR 
49455,  63  FR  71385,  and  64  FR  17555) 
to  correct  minor  drafting  errors  and 
inadvertent  omissions,  clarify  the  intent 
of  the  final  rule,  and  provide  technical 
amendments.  The  above  promulgated 
nUe  and  amendments  are  hereafter 
referred  to  as  the  "final  rule"  in  this 
preamble.  Today,  we  are  proposing 
additional  changes  to  the  final  rule  that 
affect  the  compliance  demonstration  for 
combustion  devices  used  to  control 
pulping  vent  gases  and  for  biological 
treatment  systems  used  to  treat  pulping 
condensates.  The  equivalent  compliance 
alternatives  proposed  in  today's 
amendments  do  not  change  the  level  of 
control  or  compromise  the 
environmental  protection  achieved  by 
the  final  rule.  We  are  reopening  the 
comment  period  for  comments  only  on 
the  amendments  proposed  in  today's 
action. 


Follovring  promulgation,  we  received 
comments  from  the  industry  regarding 
the  pulping  process  vent  and 
condensate  standards.  The  comments 
focused  on  performance  testing 
requirements  for  combustion  devices 
used  to  control  HAP  vent  gas  streams, 
and  the  monitoring  and  test  methods 
used  for  demonstrating  initial  and 
continuous  compliance  using  biological 
treatment  systems. 

We  have  evaluated  the  comments  and 
decided  to  propose  amendments  to  the 
final  rule  to  address  the  issues  raised  by 
the  commenters.  For  the  pulping 
process  vent  standards  for  kraft,  soda, 
and  semi-chemical  mills,  we  are 
proposing  to  remove  the  requirement,  in 
some  cases,  to  conduct  an  initial 
performance  test  or  continuous 
temperature  monitoring  of  the  control 
device. 

For  biological  treatment  systems,  we 
are  proposing  several  changes.  Under 
the  proposed  amendments,  you  would 
be  allowed  to  use  an  optional  format  of 
the  emission  limit,  expressed  as  a 
minimum  HAP  mass  removal,  and  to 
use  four  specific  HAPs  as  a  surrogate  for 
total  HAPs.  We  are  also  proposing  to 
allow  you  to  determine  site-specific 
monitoring  parameters  for  open 
biological  treatment  systems  as  an 
alternative  to  using  the  parameters 
specified  in  the  final  rule.  Additionally, 
we  are  proposing  new  test  procedures, 
including  special  monitoring 
procedures,  for  nonthoroughly  mixed 
biological  treatment  systems. 

The  rationale  for  the  proposed 
amendments  is  presented  in  the 
foUowing  sections.  The  rationale  for 
each  change  is  presented  in  a  question 
and  answer  format. 

B.  Is  a  Performance  Test  Required  for 
Boilers  That  Introduce  HAP  Emission 
Streams  With  the  Combustion  Air 
(§  63.443(d))? 

We  are  proposing  to  remove  the 
requirement  for  conducting  an  initial 
performance  test  in  some  cases.  The 
pulping  process  vent  requirement  being 
proposed  today  (§  63.443(d)(4)) 
eliminates  the  initial  performance  test 
and  continuous  temperature  monitoring 
if  HAP  vent  gases  are  introduced  with 
the  combustion  air  into  a  boiler  or 
recovery  furnace  with  a  heat  input 
capacity  greater  than  or  equal  to  44 
megawatts  (MW)(150  million  British 
thermal  units  per  hour,  Btu/hr). 

In  the  final  rule,  one  option  for 
controlling  HAP  emission  streams  from 
kraft,  soda,  and  semi-chemical  pulping 
systems  is  to  route  the  streams  to  a 
boiler,  lime  kiln,  or  recovery  furnace 
(§  63.443(d)(4)).  The  final  rule  does  not 
require  you  to  conduct  an  initial 
performance  test  or  continuously 


monitor  the  operating  temperature  of 
the  combustion  unit  if  the  HAP 
emission  stream  enters  the  imit  with  the 
primary  fuel  or  enters  directly  into  the 
flame  zone. 

Following  promiUgation,  we  received 
comments  indicating  that  pidping  vent 
gases  are  typically  controlled  in  boilers 
and  recovery  furnaces  by  mixing  the 
vent  gases  with  the  combustion  air  (not 
introduced  directly  into  the  flame  zone). 
The  commenters  stated  that  conducting 
an  initial  performance  test  on  these 
combustion  devices  to  demonstrate 
compliance  with  the  standard  would 
not  be  reasonable  due  to  the  large 
volume  of  air  flow  through  these 
devices.  The  commenters  requested  that 
the  initial  performance  test  requirement 
for  these  boilers  be  removed  from  the 
final  rule. 

We  have  reviewed  the  performance  of 
combustion  devices  used  to  control 
HAP  emissions  and  foimd  that  many 
standards  allow  boilers  with  heat  input 
capacities  greater  than  or  equal  to  44 
MW  (150  miUion  Btu/hr)  to  control  HAP 
emission  streams  without  conducting  an 
initial  performance  test.  The  supporting 
information  ("Reactor  Processes  in  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry — Backgroimd 
Information  for  Promulgated 
Standards,"  EPA-450/3-9O-O16b, 
March  1993)  shows  that  "large"  boilers 
with  heat  input  capacities  greater  than 
or  equal  to  44  MW  (150  million  Btu/hr) 
are  tjrpically  operated  at  temperatures 
and  residence  times  exceeding  the 
levels  needed  to  achieve  at  least  98 
percent  reduction  of  HAPs  (as  required 
in  the  final  rule  (§  63.443(d)(1)))  when 
the  HAP  gases  are  introduced  with  the 
combustion  air.  In  contrast,  boilers  with 
heat  input  capacities  less  than  44  MW 
are  generally  not  operated  at  levels  that 
would  ensure  at  least  98  percent  HAP 
reduction  imless  the  HAP  emission 
stream  is  introduced  with  the  primary 
fuel  or  into  the  flame  zone.  Using  this 
same  rationale,  the  National  Emission 
Standard  for  Organic  HAP  from  Process 
Vents,  Storage  Vessels,  Transfer 
Operations,  and  Wastewater  (subpart  G 
of  part  63),  the  NESHAP  for  Petroleum 
Refineries  (subpart  CC  of  part  63),  and 
several  other  NESHAP  allow  these  large 
boilers  to  be  used  to  control  HAP 
emission  streams  without  conducting  an 
initial  performance  test  and  without 
monitoring  operating  temperature  if  the 
HAP  emission  streams  are  introduced 
with  the  combustion  air,  with  the 
primary  fuel,  or  into  the  flame  zone. 
Consequently,  we  are  proposing  to 
amend  the  vent  control  requirements  for 
kraft,  soda,  and  semi-chemical  pulping 
mills  to  eliminate  the  initial 
performance  test  and  continuous 
monitoring  requirements  if  you 
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introduce  the  reflated  HAP  emission 
streams  with  the  combustion  air  into  a 
boiler  or  recoveri'  furnace  with  a  heat 
input  capacity  gaeater  than  or  equal  to 
44  MW  (150  million  Btu/hr).  However, 
an  initial  perfonpance  test  and 
continuous  monitoring  of  the  operating 
temperature  are  required  if  you 
introduce  the  HAP  emission  streams 
with  the  combustion  air  into  a  boiler  or 
recovery  fumaca  with  a  heat  input 
capacity  less  thafa  44  MW.  Lime  kilns 
must  demonstrate  compliance  with  the 
final  rule  by  introducing  HAP  emission 
streams  with  tha  primary  fuel  or  into  the 
flame  zone  becanse  we  do  not  have  any 
data  that  show  line  kilns  can  achieve  98 
percent  destruction  by  introducing  the 
HAP  emission  streams  by  any  other 
means. 

Although  an  initial  performance  test 
and  continuous  monitoring  are  not 
required  for  these  large  boilers,  you 
must  design  and  operate  the  closed-vent 
system  according  to  the  requirements 
specified  in  the  final  rule  (§63.450)  and 
conduct  the  periodic  visual  inspections 
and  leak  detection  tests  (§  63.453)  of  the 
closed-vent  systpm  components.  You 
must  record  the  results  of  these 
inspections  and  tests  and  comply  with 
the  reporting  requirements  {§  63.455)  of 
the  final  rule.  Also,  you  must  keep 
records  of  the  boiler  or  recovery  furnace 
downtime  (§  63  jl  0(c)(8))  to  demonstrate 
compliance  witji  the  excess  emission 
allowance  standards  (§  63.443(e)). 

C.  Biological  Tr  iatment  System 
Standards 

1.  Introduction  "or  Proposed 
Amendments 

One  of  the  options  for  complying  with 
the  pulping  coqdensate  standards  in  the 
final  rule  is  to  discharge  the  applicable 
condensates  bel  ow  the  liquid  surface  of 
a  biological  trea  tment  system  that 
achieves  92  per  cent  reduction  of  total 
HAPs.  FoUowiiig  promulgation, 
commenters  railsed  severaJ  compliance 
issues  associate  d  with  using  biological 
treatment  syste  ns  to  comply  with  the 
condensate  standards.  The  conunenters 
were  concemec  that  they  would  have 
difficulty  demc  nstrating  a  92  percent 
reduction  of  tol  al  HAPs  in  biological 
treatment  systetns.  Therefore,  they 
requested  the  flexibility  to  use  the  mass 
removal  option ,  which  is  allowed  for 
other  treatmen  devices.  The 
commenters  al  lo  stated  that  their 
analytical  labs  {were  having  difficulty 
using  Method  i05  to  evaluate 
condensate  sai  iples  for  total  HAP 
compounds.  T  le  commenters  stated 
their  belief  tha ;  the  number  of 
measurable  HJ  Ps  in  the  regulated 
condensate  str  sams  is  very  limited,  and 


that  testing  for  a  specific  list  of  HAPs 
would  reduce  the  complexity  and  cost 
compliance  testing.  The  commenters 
recommended  a  specific  list  of  HAPs  to 
measure  in  biological  treatment  systems. 
Additionally,  in  meetings  with  industry 
representatives  after  promulgation,  it 
was  identified  that  some  biological 
treatment  systems  used  in  the  industry 
were  not  thoroughly  mixed.  Therefore, 
the  performance  tests  procedures  in  the 
final  rule,  which  were  established  for 
thoroughly  mixed  systems,  are  not 
appropriate  in  all  cases  for 
nonthoroughly  mixed  systems. 

Since  promulgation,  several  meetings 
between  the  EPA  and  industry 
representatives  were  held  to  discuss 
these  issues.  We  have  reviewed  the 
comments  and  information  obtained 
during  these  meetings  and  decided  to 
propose  amendments  to  the  final  rule  to 
address  these  concerns. 

2.  Can  a  Finite  List  of  HAPs  be  Used  in 
Demonstrating  Compliance  for 
Biological  Treatment  Systems 
(§63.457(1))? 

We  have  found  that  the  regulated 
condensate  streams  contain  a  finite 
niunber  of  measurable  HAPs.  Today's 
proposed  action  amends  the  test 
methods  and  procedures  section 
(§  63.457(1))  to  specify  that  only  four 
HAP  compounds  (acetaldehyde. 
methanol,  methyl  ethyl  ketone,  and 
propionaldehyde)  are  to  be  measured  to 
determine  compliance  with  all 
biological  treatment  standards,  instead 
of  measuring  for  all  188  HAP 
compounds. 

The  final  rule  (§  63.457(g))  requires 
measurement  of  the  total  HAPs  for  mills 
that  comply  with  the  condensate 
standards  using  a  biological  treatment 
system.  At  promulgation  of  the  final 
rule,  we  had  limited  data  on  the 
speciation  profile  of  total  HAPs  in 
regulated  condensate  streams.  We 
needed  additional  data  to  establish  a 
specific  fist  of  the  188  HAPs  for 
compliance  testing. 

To  support  the  development  of  a 
specific  list  of  HAPs,  the  National 
Council  of  the  Paper  Industry  for  Air 
and  Stream  Improvement,  Inc.  (NCASI). 
submitted  to  EPA  a  study  (Hazardous 
Air  Pollutants  Present  in  Kraft  Mill 
Condensates  and  Their  Significance  for 
the  Hard-piping  Option  Under 
Maximum  Achievable  Control 
Technology  (MACT).  December  1998) 
(Docket  No.  A-92-40)  of  the  condensate 
streams  contained  in  steam  stripper  feed 
tanks  at  eight  mills.  They  sampled 
condensates  in  steam  stripper  feed  tanks 
since  these  are  the  same  condensates 
that  the  final  rule  regulates.  We  gave 
NCASI  a  fist  of  108  volatile  HAPs  to  be 


evaluated  in  the  study.  This  list 
specifies  the  HAPs  that  volatilize  most 
readily  from  biological  treatment 
systems.  The  NCASI  used  a  test  method 
with  a  nominal  detection  limit  between 
0.5  and  1  part  per  million  by  weight 
(ppmw)  to  analyze  the  steam  stripper 
feed  tank  contents.  This  detection  limit 
was  selected  because  the  final  rule 
(§63.457(j)(4))  specifies  those  HAP 
compoimds  with  concentrations  at  the 
point  of  determination  that  are  either 
below  1  ppmw  or  below  the  detection 
limit  are  not  required  to  be  included  in 
the  total  HAP  compliance 
demonstrations. 

The  NCASI  data  report  that  the  HAP 
compounds  with  concentrations  greater 
than  1  ppmw  in  regulated  condensate 
streams  are  methanol,  methyl  ethyl 
ketone,  acetaldehyde,  and 
propionaldehyde.  Methanol  accounts 
for  approximately  98.5  percent  of  the 
total  HAP  mass  with  acetaldehyde, 
methyl  ethyl  ketone,  and 
propionaldehyde  accounting  for  the 
remaining  1.5  percent. 

We  have  reviewed  the  test  methods 
and  sampling  procedures  used  in  the 
NCASI  study  and  concur  that  the 
methods  and  procedures  were 
appropriate.  We  have  also  reviewed  the 
criteria  used  by  NCASI  for  selecting  the 
condensate  streams  to  be  analyzed,  and 
we  agree  that  the  condensate  streams 
sampled  are  representative  of  the  range 
of  condensate  streams  found  at  kraft 
mills.  Therefore,  we  agree  that 
acetaldehyde.  methanol,  methyl  ethyl 
ketone,  and  propionaldehyde  account 
for  the  total  of  HAP  compounds  in  the 
regulated  condensate  streams. 
Identifying  a  specific  list  of  HAPs  will 
achieve  the  EPA's  and  industry's  goal  of 
reducing  the  performance  testing  and 
monitoring  burden  without  reducing  the 
emission  reductions  achieved  by  the 
final  rule.  Today's  proposal  amends  the 
test  methods  and  procedures  section 
{§  63.457(1))  of  the  final  rule  to  specify 
that  the  HAPs  in  the  regulated 
condensate  streams  are  determined  by 
measuring  acetaldehyde,  methanol, 
methyl  ethyl  ketone,  and 
propionaldehyde. 

3.  Given  the  Finite  Number  of  HAPs  in 
Regulated  Condensates,  What  is  the 
Appropriate  Emission  Standard  for 
Biological  Treatment  Systems 
(§  63.446(e))? 

In  today's  action,  we  are  proposing  to 
amend  the  test  methods  and  procedures 
section  of  the  final  rule  to  add  a  mass 
standard  and  two  alternative 
compliance  procedures  for  biological 
treatment  systems.  The  two  alternative 
procedvu-es  require  sending  additional 
condensates  to  the  biological  treatment 
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system  by  calculating  the  standards  on 
an  individual  HAP  or  methanol  basis. 
These  proposed  revisions  to  the 
emission  standards  and  test  methods 
and  procedures  sections  of  the  final  rule 
are  necessary  to  implement  the  reduced 
list  of  HAPs  in  condensates,  discussed 
earlier  in  section  I.C.2  of  this  preamble, 
and  to  simplify  the  testing  and 
monitoring  procediues  for  biological 
treatment  systems. 

Since  promulgation,  we  held  several 
meetings  with  industry  representatives 
to  discuss  ways  to  simplify  the  testing 
and  monitoring  procedures  for 
demonstrating  compliance  of  biological 
treatment  systems,  considering  the 
condensate  speciation  data  submitted 
after  promulgation  (see  section  I.C.2  of 
this  preamble).  Industry  representatives 
suggested  that  mills  be  allowed  to 
conduct  the  initial  performance  and 
subsequent  compliance  monitoring  tests 
only  for  the  major  HAP  constituent  of 
the  regulated  condensates,  methanol. 
Industry  representatives  also  requested 
that  they  be  allowed  to  comply  with  the 
mass  removal  standard,  kilograms  of 
total  HAPs  per  megagram  of  oven-dried 
pulp,  which  is  allowed  for  steam 
strippers. 

We  have  considered  the  data  and 
industry  comments  and  decided  to 
propose  a  mass  standard  and  two 
alternative  compliance  procedures  in 
today's  action.  We  believe  a  mass 
removal  standard  is  appropriate  (as  an 
alternative  to  the  current  percent 
reduction  standard)  for  biological 
systems  since  we  estabUshed  one  for 
steam  strippers  and  it  provides 
equivalent  environmental  protection.  To 
establish  the  level  of  the  mass  standard 
for  biological  treatment  units  to  be 
equivalent  to  steam  strippers, 
adjustments  needed  to  be  made  to  the 
proposed  mass  and  current  percent 
reduction  standards  for  biological 
treatment  units.  We  believe  that  the 
mass  standard  should  be  set  at  the 
current  level  of  the  standard  and  the  test 
procedures  should  be  adjusted  to 
address  the  proposed  hst  of  HAPs  (only 
foiu  HAPs  instead  of  all  188  HAP 
compounds).  In  meetings  following 
promidgation,  the  industry 
representatives  recommended  only 
testing  for  methanol  which  is  the  major 
HAP  constituent  in  the  regulated 
condensates.  Diuing  those  meetings,  we 
reiterated  that  steam  strippers  operating 
at  a  92  percent  efficiency  to  remove 
methanol,  also  removed  nearly  all  of  the 
other  volatile  HAP  compounds  (see  the 
preamble  to  the  final  rule,  63  FR  18524). 
However,  in  biological  treatment  units, 
the  amount  of  biodegradation  of  those 
nonmethanol  HAP  compounds  is  less 
than  for  methanol.  To  balance  this 
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difference,  we  are  proposing  two 
alternative  procedures  that  require 
additional  condensate  to  be  sent  to  the 
biological  treatment  system.  These  two 
procedures  require  you  to  measure  the 
four  HAPs  and  comply  with  the  ciurent 
percent  reduction  or  proposed  mass 
standard  on  either  an  individual  HAP  or 
methanol  basis,  as  discussed  in  the 
following  sections. 

A.  Individual  HAP  procedure.  The 
condensate  control  options  in  the  final 
rule  were  developed  based  on  the 
performance  of  a  steam  stripper 
achieving  92  percent  reduction  of 
methanol.  We  have  determined  that  a 
steam  stripper  operating  at  92  percent 
reduction  of  methanol  achieves  at  least 
99  percent  reduction  of  the  other  HAP 
compounds  (acetaldehyde,  methyl  ethyl 
ketone,  and  propionaldehyde)  in  the 
regulated  condensates  (determination 
contained  in  Docket  No.  A-92-40). 
Thus,  we  are  setting  the  percent 
reduction  standard  at  92  percent  for 
methanol  and  99  percent  for 
acetaldehyde,  methyl  ethyl  ketone,  and 
propionaldehyde. 

For  the  mass  standard,  we  calculated 
the  required  mass  removal  that  is 
equivalent  to  those  percent  reduction 
levels.  To  set  the  mass  standard  for  each 
compound,  we  used  the  required  mass 
removal  of  methanol  (10.2  and  6.6 
pounds  of  methanol  per  oven-dried  ton 
of  pulp  (Ib/ODTP))  and  the  average 
composition  of  the  four  HAP 
compounds  found  in  the  NCASI  testing 
discussed  earlier  in  section  I.C.2  of  this 
preamble.  For  mills  that  perform 
bleaching,  the  mass  standard  is  10.2  lb/ 
ODTP  for  methanol,  0.104  Ib/ODTP  for 
acetaldehyde,  0.052  Ib/ODTP  for  methyl 
ethyl  ketone,  and  0.010  Ib/ODTP  for 
propionaldehyde.  For  mills  that  do  not 
perform  bleaching,  the  mass  standard  is 
6.6  Ib/ODTP  for  methanol,  0.067  lb/ 
ODTP  for  acetaldehyde,  0.034  Ib/ODTP 
for  methyl  ethyl  ketone,  and  0.0067  lb/ 
ODTP  for  propionaldehyde. 

B.  Methanol  procedure.  Industry 
requested  the  second  procediu^ 
proposed  in  today's  action  to  simplify 
testing  requirements  and  reduce  the 
complications  in  analyzing  HAP 
compounds  which  are  present  in  low 
concentrations  in  the  regulated 
condensates.  As  discussed  earlier,  this 
is  an  alternative  approach  to  balance  the 
difference  in  HAP  removal  efficiencies 
between  steam  strippers  and  biological 
treatment  systems  while  allowing  mills 
to  demonstrate  compliance  by 
measuring  only  methanol.  Sending 
additional  condensate  to  the  biological 
treatment  system  achieves  this  balance. 
In  meetings  following  promulgation, 
industry  representatives  suggested  a 
procedure  for  determining  an  estimate 


of  the  required  amount  of  additional 
condensate  HAP  mass  that  you  must 
send  to  the  biological  treatment  system. 
Under  this  concept,  you  would  assume 
that  a  steam  stripper  complying  with  the 
condensate  standards  is  achieving  92 
percent  reduction  of  methanol  and  100 
percent  reduction  of  all  other  HAP 
compounds  present  in  the  regulated 
condensates. 

For  example,  assiune  that  a 
hypothetical  bleached  kraft  mill 
determines  that  the  regulated 
condensates  contain  90  percent 
methanol.  If  the  mill  sends  12  Ib/ODTP 
of  methanol  to  a  steam  stripper,  then  the 
mill  is  also  sending  1.3  Ib/ODTP  of 
nonmethanol  HAPs.  If  the  steam 
stripper  achieves  92  percent  reduction 
of  methanol  and  100  percent  removal  of 
nonmethanol  HAPs,  then  the  steam 
stripper  would  be  achieving  a  total  HAP 
removal  of  12.3  Ib/ODTP.  If  you  make 
the  conservative  assumption  that 
biological  treatment  systems  do  not 
achieve  any  degradation  of 
noimiethanol  HAP  compounds,  then  the 
mill  using  a  biological  treatment  system 
would  need  to  remove  12.3  Ib/ODTP  of 
methanol.  Under  this  concept,  we 
would  require  a  mill  using  a  steam 
stripper  to  remove  10.2  Ib/ODTP  of 
methanol  to  comply  with  the  standard, 
while  we  would  require  a  mill  using  a 
biological  treatment  system  to  remove 
11.4  Ib/ODTP  of  methanol  to  comply 
with  the  standard. 

We  agree  with  the  industry 
representatives  that  this  approach 
provides  an  alternative  to  the  individual 
HAP  approach  discussed  earlier  (section 
I.C.3.A  of  this  preamble).  Under  this 
second  alternative  procediu^  in  today's 
proposed  action,  you  measure  the  mass 
of  the  four  HAPs  in  the  regulated 
x;ondensates  entering  the  biological 
treatment  system  and  determine  the 
ratio  of  nonmethanol  HAP  mass  to 
methanol  mass.  Compliance  with  the 
percent  reduction  or  proposed  mass 
removal  standard  is  then  determined 
using  that  ratio  and  the  appropriate 
procedures  in  appendix  C  of  part  63, 
using  methanol  measurements  instead 
of  measiu-ements  for  all  four  HAPs  in 
the  condensate  streams. 

In  today's  action,  we  are  proposing  to 
amend  the  kraft  pulping  process 
condensate  standards  (§  63.446(e)(2))  to 
specify  that  biological  treatment  systems 
may  be  used  to  comply  with  the 
proposed  mass  removal  and  percent 
reduction  requirements,  using  either  the 
individual  HAP  or  methanol  procedure. 
Additionally,  we  are  proposing  to  revise 
the  test  methods  and  procedures  section 
(§  63.457(g)  and  (1))  of  the  final  rule  to 
include  the  alternative  procedures  for 
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demonstrating  ci  >mpliance  for  biological 
treatment  systen  s. 

4.  What  Minimuin  Measurement  Level 
Should  Be  Used  in  Analyzing  Total 
HAPs  in  Liquid  Streams  (§  63.457(c))? 

You  must  use  the  procedure  proposed 
in  today's  action  to  determine  the 
minimum  measurement  level  (MML)  of 
a  specific  HAP  fpr  the  liquid  stream  test 
method  that  you  select  to  demonstrate 
compliance.  Alsb,  you  must  use  this 
MML  value  in  all  compliance 
calculations  if  tie  test  method  does  not 
detect  a  value  at  or  below  the  MML. 
Today's  propose  d  action  amends  the 
test  methods  ani  procedures  section 
(§  63.457(c))  of  tne  final  rule  to  add  two 
alternative  procedures  to  determine  the 

MML. 

The  final  rule  and  the  amendments 
proposed  in  today's  action  require  kraft 
mills  to  determine  the  HAP  or  methanol 
concentration  iq  liquid  streams  (e.g., 
steam  stripper  ojutlet  or  biological 
treatment  system  inlet  or  outlet)  to 
demonstrate  coippliance  with  the 
condensate  standards.  Following 
promulgation,  cpmmenters  stated  that 
there  coxild  be  sbme  cases  where  the 
concentration  o|  a  particular  HAP  may 
be  too  low  to  quantify  using  a  given  test 
method.  Consequently,  the  commenters 
stated  that  because  the  compliance 
demonstration  oalculations  for  the 
percent  reduction,  mass  removal,  and 
control  device  outlet  concentration 
treatment  optiojis  require  a  HAP 
concentration,  an  MML  was  needed. 

We  have  evaluated  the  comments  and 
decided  to  propose  in  today's  action  two 
alternative  prooedures  to  determine  the 
MML  that  you  iiust  use  in  compliance 
calcxilations.  Aeo,  a  quality  assurance 
procedure  is  being  proposed  in  today's 
action  that  must  be  followed  for  either 
alternative,  in  ajddition  to  the  quality 
assurance  procedures  required  in 
§  63.7(c)  of  the  NESHAP  general 
provisions.  Thase  procedures  were 
developed  by  E^A's  testing  group  and 
industry  representatives  to  provide  you 
with  flexibility  lin  determining  the 
appropriate  MML.  The  two  alternative 
procedures  area  (1)  a  procedure  for  each 
analytical  laboratory  to  follow  to 
determine  the  I^ML  for  each  test 
method  setup,  and  (2)  a  procedure  to 
follow  if  a  group  chooses  to  collect 
sufficient  data  o  determine  the  MML 
for  a  given  test  method. 

hi  me  first  pi  ocedure  for  determining 
the  MML  of  a  f  articular  HAP  using  one 
of  the  test  metl  ods  specified  in  the 
§  63.457(c)(3)  c  f  the  final  rule,  you  must 
perform  the  following  procedures  each 
time  that  the  ai  lalytical  equipment  for 
the  test  metho(  is  set  up:  (1)  assimie  a 
concentration  hat  you  believe 


represents  the  MML;  (2)  measure  the 
concentration  in  a  minimum  of  three 
replicate  samples  that  contain  the  target 
HAP  at  the  MML  concentration,  using 
the  selected  test  method;  and  (3) 
calculate  the  relative  standard  deviation 
(RSD)  and  the  upper  confidence  limit  at 
the  95  percent  confidence  level  of  the 
resulting  concentration  values,  using  the 
assumed  MML  as  the  mean. 

In  the  first  step  of  this  procedure,  you 
must  assume  a  concentration  value  for 
the  particular  HAP  in  question  (e.g., 
acetaldehyde,  methanol,  methyl  ethyl 
ketone,  or  propionaldehyde)  that  you 
believe  represents  the  MML.  However, 
the  MML  chosen  must  not  be  below  the 
calibration  standard  of  the  selected  test 
method. 

In  the  second  step  of  this  procedure, 
you  must  measure  the  concentration  of 
the  target  HAP  in  a  minimimi  of  three 
replicate  condensate  samples,  using  the 
selected  test  method.  All  replicate 
condensate  samples  must  be  run 
through  the  entire  analytical  procedure. 
Spiking  of  the  liquid  samples  with  a 
known  concentration  of  the  target  HAP 
may  be  necessary  to  ensvire  that  the 
HAP  concentration  in  the  three  samples 
is  at  the  MML. 

In  the  final  step  of  this  procedure,  you 
must  calculate  the  RSD  and  the  upper 
confidence  limit  at  the  95  percent 
confidence  level,  using  the  measured 
HAP  concentrations  determined  in  step 
2  of  the  procedure.  If  the  upper 
confidence  limit  of  the  RSD  is  less  than 
30  percent,  then  the  selected  MML  is 
acceptable,  and  this  MML  value  would 
be  established  for  the  laboratory's 
analytical  equipment  setup  and 
procedure  used  in  this  analysis.  If  the 
upper  confidence  limit  of  the  RSD  is 
greater  than  or  equal  to  30  percent,  then 
the  selected  MML  is  too  low  and  a 
higher  MML  must  be  selected. 

In  the  second  procedure  proposed  in 
today's  action,  a  group  (  e.g..  company  or 
trade  association)  would  determine  the 
MML  and  present  supporting  data  to 
demonstrate,  to  the  EPA's  satisfaction, 
that  the  selected  MML  is  appropriate. 
To  support  the  selected  MML,  enough 
data  would  need  to  be  collected  from 
different  laboratories  to  demonstrate 
that  the  appropriate  MML  for  a 
particular  test  method  and  specific  HAP 
was  determined.  Once  EPA  approval  is 
obtained,  then  the  MML  value  would  be 
established,  and  this  value  would  be 
used  in  compliance  demonstration 
calculations.  Also,  any  laboratory  may 
use  the  MML  value  provided  that  the 
proper  quality  assurance  procedures  are 
followed,  including  the  quality 
assurance  procedures  discussed  in  the 
following  paragraph. 


Once  the  MML  has  been  determined 
using  one  of  the  alternative  procedures, 
the  analytical  laboratory  that  you  choose 
to  conduct  the  initial  performance  test 
analysis  must  also  follow  the  quality 
assurance  procedure  proposed  in 
today's  action  to  demonstrate  that  they 
are  performing  the  test  method 
correctly.  The  proposed  quality 
assurance  procedure  specifies  that  the 
analytical  laboratory  must  measure  the 
concentration  of  the  target  HAP  in  a 
minimum  of  three  replicate  condensate 
samples  using  the  selected  test  method. 
The  upper  confidence  limit  of  the  RSD 
at  Cfie  95  percent  confidence  level 
determined  using  the  measured  HAP 
concentrations  must  be  less  than  30 
percent.  If  the  upper  confidence  limit  of 
the  RSD  is  greater  than  or  equal  to  30 
percent,  then  the  test  method  is  not 
being  performed  correctly.  If  you  have 
not  met  the  quality  assurance 
procediu'e,  then  the  analytical 
equipment  must  be  corrected,  and  you 
must  repeat  the  quality  assurance 
procedure  imtil  met. 

Today's  action  proposes  to  amend  the 
test  methods  and  procedures  section 
(§  63.457(c))  of  the  final  rule  to  (1) 
specify  that  the  MML  must  be  used  in 
compliance  demonstrations  if  the 
selected  test  method  indicates  nondetect 
for  a  specific  HAP,  and  (2)  to  include 
the  procedures  for  determining  the 
MML.  In  today's  proposed  action,  we 
are  also  amending  the  delegation  of 
authority  section  (§63.458)  of  the  final 
rule  to  specify  that  the  procedure  for 
obtaining  EPA  approval  of  the 
demonstrated  K^4L  is  not  delegated  to 
the  States. 

D.  Biological  Treatment  System 
Performance  Test  Requirements 

1 .  Introduction 

At  promulgation,  the  only  treatment 
option  available  for  biological  treatment 
systems  was  the  percent  reduction 
option.  Today's  proposed  amendments 
allow  mills  to  use  biological  treatment 
systems  to  comply  with  the  condensate 
standard  mass  removal  requirements 
and  to  use  four  specific  HAPS  as  a 
surrogate  for  totaJ  HAPS.  Consequently, 
these  proposed  amendments  alter  the 
procedures  for  conducting  performance 
tests  of  biological  treatment  systems. 

2.  Given  the  proposed  changes,  how  do 
I  conduct  a  performance  demonstjcation 
for  a  biological  treatment  system 
(§63.457(1))? 

To  conduct  a  performance  test  of  an 
open  or  closed  biological  treatment 
system,  you  would  first  measure  the 
mass  of  the  four  specific  HAPs  entering 
the  biological  treatment  system.  The 
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subsequent  compliance  procedures 
would  differ  depending  on  if  you  are 
complying  with  the  proposed  percent 
reduction  or  mass  removal  treatment 
options. 

For  biological  treatment  systems,  table 
1  presents  a  summary  of  the  proposed 
performance  test  requirements 
including  those  in  today's  action. 
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Briefly,  to  conduct  a  performance  test  of 
a  biological  treatment  system,  you 
would  meastire  the  mass  of  the  four 
HAPs  in  the  regulated  condensates 
entering  the  biological  treatment  system. 
Then  you  determine  the  fraction  of 
compounds  that  are  biodegraded  (fbk,)  in 
the  biological  treatment  system,  using 


the  appropriate  procedures  in  appendix 
C  of  part  63.  Using  the  inlet  mass  of  the 
four  HAP  compounds  and  the  value  of 
fbio,  you  would  demonstrate  compliance 
with  the  percent  reduction  or  mass 
removal  treatment  options  on  an 
individual  HAP  or  methanol  basis  using 
the  procedures  specified  in  §63.457(1). 


Table  1.— Summary  of  the  Performance  Test  Procedures  for  Biological  Treatment  Systems 


Determine  the  inlet  and  outlet  HAP  mass  flow 
rates  by — 


Measuring  tfie  volumetric  flow  rate  of  ttie  liquid 
streanr^  entering  and  exiting  the  treatn>ent 
system  using  ttie  procedures  specified  in 
§  63.457(c)(2), 

Measuring  tfie  concentration  of  acetaldehyde, 
methanol,  methyl  ethyl  ketone,  and 
propionaldehyde  in  the  liquid  streams  using 
one  of  the  test  methods  specified  in 
§  63.457(c)(3),  and 

Calculating  the  individual  HAP  mass  flow  rates 
using  the  equations  specified  in  §63.457(j). 


Determine  the  fraction  of  HAP  compounds  de- 
graded in  the  biological  treatment  system 
using — 


Demonstrate  compliance  with  tt»  condensate 
standards  using — 


The  intet  and  outlet  concentration  procedure 
(procedure  3)  in  appendix  C  of  part  63,  for 
thoroughly  mixed  systems,  or 

The  multiple  zone  concentration  measure- 
ments procedure  (procedure  5)  in  appendix 
C  of  part  63,  for  nontfwroughly  mixed  sys- 
tems. 


The  individual  HAP  percent  reduction  or  mass 
removal  procedures  specified  in  §63.457(1) 
(1)  and  (2),  or 

The  methanol  percent  recfcjction  or  mass  re- 
moval, procedures  specified  in  §63.467(1) 
(3)  and  (4). 


After  promulgation  of  the  final  rule,  a 
few  mills  said  that  they  intended  to  use 
closed  biological  treatment  systems 
(both  aerobic  and  anaerobic  systems)  to 
comply  with  the  kraft  pulping  process 
condensate  standards.  The  mill 
representatives  have  mentioned 
multiple  types  of  systems,  however,  we 
have  not  received  any  specific 
information  detailing  system  designs  or 
how  they  would  conduct  the 
performance  demonstration  for  a  closed 
biological  treatment  sjrstem. 
Consequently,  we  cannot  amend  the 
final  rule  to  specifically  address  closed 
biological  treatment  systems,  and  we 
believe  that  setting  one  p>rocedure  for  a 
few  systems  with  varying  designs  would 
be  impractical.  Typically,  closed 
biological  treatment  systems  would 
need  to  test  all  inlets  and  outlets  and 
demonstrate  compliance  with  the 
applicable  emission  standard  and 
demonstrate  appropriate  continuous 
compliance  monitoring  procedures. 
Appendix  C  of  part  63  contains  test 
procedures  that  can  be  used  for  most 
known  designs  of  closed  systems.  If  the 
design  of  the  systems  mentioned  by 
industry  representatives  meets  the 
calculation  procedures  of  appendix  C, 
then  you  could  use  appendix  C 
procedures.  For  other  designs,  you  must 
present  for  EPA  approval  the  design  of 
the  system  and  a  test  and  monitoring 
plan.  The  above  information  is  provided 
for  discussion  purposes  only,  and  we 
are  not  requesting  or  taking  comment  or 
planning  to  propose  test  procedures  for 
all  designs  of  closed  biological 


treatment  systems  in  this  proposal  or 
comment  period. 

3.  What  Procedures  Must  Be  Followed 
To  Determine  the  Fraction  of 
Compounds  Degraded  in  Nonthoroughly 
Mixed  Open  Biological  Treatment 
Systems  (§63.457(1))? 

We  plan  to  propose  in  the  near  future 
a  new  procedure  for  calculating  the  site- 
specific  fraction  of  organic  compounds 
biodegraded  in  nonthoroughly  mixed 
open  biological  treatment  systems  (or 
imits)  under  a  separate  action.  This  new 
procediu«,  called  the  Midtiple  Mijong 
Zone  Concentration  Measurements 
Procedure,  will  be  proposed  as  an 
addition  to  appendix  C  of  part  63. 

The  performance  test  and  monitoring 
procedures  in  the  final  rule  for  open 
biological  treatment  systems  were 
developed  under  the  presumption  that 
all  biological  treatment  systems  at  kraft 
mills  would  be  thoroughly  mixed 
systems,  and  that  the  Inlet  and  Outlet 
Concentration  Measurement  Procedure 
in  appendix  C  of  part  63  would  be  the 
most  appropriate  procediuv  for  you  to 
use  to  determine  the  performance  of  the 
open  biological  treatment  system  at 
pulp  mills.  However,  the  Inlet  and 
Outlet  Concentration  Measiu«ment 
Procediue  is  not  appropriate  for 
evaluating  the  performance  of 
nonthoroughly  mixed  biological 
treatment  systems.  In  meetings  with 
industry  representatives  following 
promulgation,  it  was  identified  that  the 
biological  treatment  systems  at  most 
mills  do  not  meet  the  criteria  (imiform 
biomass  distribution  and  organic 


compound  concentrations)  for 
thoroughly  mixed  systems. 
Consequently,  another  procedure  is 
needed  because  appendix  C  of  part  63 
does  not  contain  a  concentration 
measurement  procedure  for  modeling 
nonthoroughly  mixed  systems. 

The  soon-to-be  proposed  amendments 
to  appendix  C  of  part  63  will  include  a 
concentraticn  measurement  procedure 
for  determining"  fbjo  in  nonthoroughly 
mixed  biological  treatment  systems.  A 
draft  copy  of  these  soon-to-be  proposed 
procedures  is  contained  in  the  docket 
for  today's  pro{x>sed  action  (see  the 
ADDRESSES  and  SUPPLEMENTARY 
INFORMATION  sections  at  the  beginning  of 
this  preamble  for  docket  information). 
In  developing  the  new  procedure,  we 
worked  with  industry  representatives, 
including  NCASI.  The  new  procedure. 
Multiple  Zone  Concentration 
Measurements — ^Procedure  5^  specifies 
the  biological  treatment  system 
information  that  you  must  have  to  use 
the  new  procedure. 

Additionally,  there  are  two 
dooiments  ("Technical  Support 
Dociunent  for  Evaluation  of  Thoroughly 
Mixed  Biological  Treatment  Units"  and 
the  "Technical  Support  Document  for 
the  Evaluation  of  Aerobic  Biological 
Treatment  Units  with  Multiple  Mixing 
Zones")  that  provide  technical 
information  on  how  to  determine  if  a 
biological  treatment  system  is 
thoroughly  mixed  and  how  to  evaluate 
the  performance  of  a  nonthoroughly 
mixed  biological  treatment  system  using 
multiple  mixing  zones.  The  first 
doctmient  is  available  bom  the  public 
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docket  and  from 
page  of  EPA's 
www.epa 
pulppg.html" 
near  completior 
available  at  the 
the  UATW  at 
and  a  copy  of 
contained  in  th( 


the  pulp  and  paper 
TtN  UATW  at  "http:// 
gov/tt  a/uatw/pulp/ 
The 


th? 
the 


second  document  is 
and  will  also  be 
)ulp  and  paper  page  of 

address  listed  above, 

latest  draft  is 
public  docket. 
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E.  Open  BioIogi:al  Treatment  System 
Monitoring  Requirements 

1.  Introduction 

The  monitorii  ig  requirements 
(§  63.453(j))  in  t  le  final  rule  require 
mills  using  an  c  pen  biological  treatment 
system  to  condi  ict  daily  parameter 
monitoring  and  quarterly  performance 
tests.  The  parameter  values  must  be 
established  during  a  performance  test 
Whenever  a  pai  ameter  excursion  occurs 
you  can  conduc  t  a  performance  test  of 
the  open  biolog  ical  treatment  system  to 
demonstrate  thi  t  the  system  is  in 
compliance  with  the  applicable 
emission  limit  tveh  though  a  parameter 
exceedance  ocaurred.  Quarterly 
performance  tests  must  be  conducted  for 
total  HAPs  in  tl  le  first  quarter,  however 
the  tests  may  b(  i  conducted  for  methanol 
in  the  remaining  quarters. 

After  promul  jation,  several  issues 
were  identified  regarding  the 
monitoring  reqi  lirements  for  open 
biological  treatment  systems.  In  today's 
action,  we  are  jiroposing  the  following 
changes  to  add  ess  the  issues: 

•  Allowing  5  ou  to  determine  site- 
specific  monitc  ring  parameters  for 
biological  treatinent  systems; 

•  Providing  an  alternative  procedure 
for  estimating  me  fraction  of  organic 

craded  in  a 
1  mixed  biological 
1  during  unsafe 
Itions; 

le  monitoring 
tr  open  versus  closed 
biological  treatment  systems; 

•  Removing  [the  requirement  to  test 
for  total  HAPs  In  the  first  quarter 
performance  tast;  and 

•  Specifyinj  the  period  for  notifying 
the  Administri  tor  if  you  intend  to  use 
data  collected  during  a  performance  test 
to  expand  the  dlowable  range  of  a 
monitoring  paj  ameter. 

The  proposed  imendments  are 
discussed  in  suctions  I.E.2  through  I.E.7 
of  this  preamble. 

2.  May  a  Mill  Use  Site-Specific 
Monitoring  Parameters  for  Open 
Biological  Treatment  Systems  Instead  of 
the  Parameter  Specified  in  the  Final 
Rule(§63.453[j))? 

Today's  act  on  proposes  to  amend  the 
final  rule  to  s[  ecify  that  mills  may 


compoimds  dt 
nonthoroughlj 
treatment  syste 
sampling  cone 
•  Clarifying) 
requirements 


establish  site-specific  monitoring 
parameters  for  open  biological  treatment 
systems.  The  mill  must  conduct  a 
performance  test  to  demonstrate  that  the 
monitoring  parameters  are  appropriate 
to  determine  continuous  compliance 
with  the  applicable  emission  standard. 
The  monitoring  parameters  and  the 
operating  ranges  that  demonstrate 
continuous  compliance  must  be 
approved  by  the  permit  authority. 

The  final  rule  (§  63.453(j))  requires 
daily  monitoring  of  outlet  soluble 
biochemical  oxygen  demand  (BOD5) 
concentration  and  other  system 
operating  parameters.  Additionally,  you 
must  collect  and  archive  inlet  and  outlet 
grab  samples.  The  grab  samples  must  be 
used  to  demonstrate  compliance  if  the 
soluble  (BOD5),  mixed  liquor  volatile 
suspended  solids  (MLVSS),  or  the 
aerator  horsepower  monitoring 
parameters  fall  outside  the  range 
established  during  the  initial 
performance  test. 

After  promulgation,  commenters 
indicated  that  the  monitoring 
parameters  in  the  final  rule  might  not  be 
appropriate  for  all  open  biological 
treatment  systems,  especially  for 
nonthoroughly  mixed  systems.  The 
commenters  requested  that  the  final  rule 
be  revised  to  give  mills  the  flexibility  to 
monitor  different  parameters  for  open 
biological  treatment  systems  on  a  case- 
by-case  basis. 

We  agree  that  in  some  circimistances 
operating  parameters  other  than  those 
specified  in  the  final  rule  may  provide 
assiirance  that  continuous  compliance 
with  the  emission  limits  is  being 
achieved  for  nonthoroughly  mixed 
systems.  The  monitoring  requirements 
in  the  final  rule  were  established  imder 
the  presimiption  that  all  biological 
treatment  systems  in  the  pulp  and  paper 
industry  were  thoroughly  mixed  and 
would,  therefore,  use  the  inlet  and 
outlet  procedure  in  appendix  C  of  part 
63  to  determine  the  performance  of  the 
system.  However,  for  nonthoroughly 
mixed  biological  treatment  systems,  the 
treatment  unit  must  be  divided  into 
mixing  zones,  and  concentration 
monitoring  must  be  conducted  within 

each  zone. 

In  today's  action,  we  are  proposing  to 
add  a  new  paragraph  to  the  open 
biological  treatment  system  monitoring 
requirements  (§63.453{j)(2))  that  would 
allow  mills  the  option  to  determine  site- 
specific  monitoring  parameters.  The 
site-specific  monitoring  parameters 
must  be  developed  based  on  a 
performance  test  and  must  be  approved 
by  the  Administrator  using  the 
procedures  specified  in  the  final  rule 
(§  63.453(n)).  In  §  63.453(n),  the  final 
rule  specifies  that  you  must  conduct  a 


performance  test  to  determine  the 
appropriate  parameters  to  be  monitored 
continuously  and  corresponding 
parameter  values.  The  rationale  and 
supporting  docimientation  for  the 
parameter  selection  must  also  be 
provided  for  the  Administrator's 
approval.  The  Administrator  in  this  case 
is  the  delegated  implementation  and 
enforcement  State  authority. 

3.  In  the  Event  of  a  Parameter  Excursion, 
Must  I  Conduct  In-Zone  Sampling  of 
Nonthoroughly  Mixed  Open  Biological 
Treatment  Systems  When  Unsafe 
Conditions  Exist  {§  63.453)? 

No.  Today's  proposed  amendments 
contain  a  modeling  procedure  that  can 
be  used  imtil  such  time  as  the  unsafe 
conditions  pass  and  in-zone  sampling 
and  a  full  performance  test  can  be 
conducted.  The  alternative  modeling 
procedure  is  proposed  as  appendix  E  of 
part  63— Test  Procedxue  for 
Nonthoroughly  Mixed  Biological 
Treatment  Units  at  Kraft  Pulp  Mills 
Under  Unsafe  Sampling  Conditions.  In 
addition,  today's  action  proposes 
conforming  amendments  to  the 
monitoring  requirements  section 
(§63.453(p)(l)).  An  amendment  to  the 
recordkeeping  requirements 
(§  63.454(e))  section  of  the  final  rule  is 
also  being  proposed  to  require  you  to 
maintain  descriptions  of  the  imsafe 
conditions  that  would  warrant  the  use 
of  the  modeling  procedure. 

The  kraft  pulping  process  condensate 
standards  of  the  final  rule  require 
periodic  performance  testing  of  open 
biological  treatment  systems  that  are 
used  as  control  devices.  During 
discussions  following  promulgation, 
industry  representatives  noted  that  there 
are  times  when  sampling  and 
monitoring  of  multizone  biological 
treatment  systems  would  expose 
workers  to  imsafe  conditions.  Examples 
of  imsafe  conditions  provided  by 
industry  representatives  ijaclude: 
weather  conditions  (e.g.,  high  wind,  fog, 
lightning,  heavy  rain,  hail  storm,  sleet, 
and  snow);  lack  of  outdoor  lighting; 
availability  of  boats;  personnel 
availability;  heavy  foam  layer;  and  high 
hydrogen  sulfide  concentration. 

Industry  representatives  requested 
that  when  unsafe  conditions  occur  they 
be  able  to  use  a  modeling  approach 
(proposed  as  appendix  E  of  part  63) 
developed  by  NCASI  that  approximates 
the  total  HAP  or  methanol 
concentrations  within  the  mixing  zones 
of  a  biological  treatment  system.  The 
approach  consists  of  three  components: 
(1)  Confirmation  that  the  open 
biological  treatment  system  can  be 
represented  by  Monod  kinetics,  (2)  data 
collection  to  characterize  the 
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performance  of  the  open  biological 
treatment  system,  and  (3)  data  collection 
during  unsafe  conditions. 

Under  the  first  component  of  the 
modeling  approach,  the  value  of  the 
satvuation  coefficient,  Ks,  must  be 
determined.  The  determination  that  the 
value  of  Ks  is  a  constant  is  used  to 
demonstrate  that  the  mill's  open 
biological  treatment  system  being  tested 
can  be  represented  by  Monod  kinetics. 
Under  the  second  component  of  the 
modeling  approach,  you  would 
determine  the  number  and 
characteristics  of  each  mixing  zone  in 
the  open  biological  treatment  system, 
and  the  recycle  ratio  of  the  internal 
recirculation  between  the  mixing  zones. 
Technical  information  on  how  to 
evaluate  open  biological  treatment 
systems  with  multiple  mixing  zones  can 
be  found  in  the  "Technical  Support 
Document  for  the  Evaluation  of  Aerobic 
Biological  Treatment  Units  with 
Multiple  Mixing  Zones"  (discussed  in 
section  I.D.3  of  this  preamble).  Under 
the  third  component,  inlet  and  outlet 
concentration  data  are  collected  during 
conditions  when  conducting  in-zone 
sampling  is  determined  to  be  imsafe. 
These  data  are  used  with  the 
characterization  data  developed  under 
the  first  component  to  estimate  the  HAP 
concentrations  in  each  of  the  mixing 
zones.  The  industry  representatives 
noted  that  collection  of  inlet  and  outlet 
samples  would  not  be  affected  by  unsafe 
conditions. 

We  analyzed  the  above  industry 
concerns,  and  we  agree  that  in  rare 
circtmistances  there  may  be  conditions 
when  sampling  in  each  zone  of  an  open 
biological  treatment  system  could 
expose  workers  to  dangerous, 
hazardous,  or  otherwise  unsafe 
conditions.  During  these  conditions,  we 
believe  that  the  above  modeling 
procedure  proposed  in  appendix  E  of 
part  63  is  a  reasonable  procedure  to 
follow  imtil  the  full  in-zone  sampling 
and  performance  test  can  be  conducted 
to  determine  the  system's  compliance 
with  the  applicable  emission  limit.  If 
the  mass  removal  or  percent  reduction 
calculations  using  the  value  of  f  bio 
determined  from  the  procedures  in 
appendix  E  of  part  63  show  that  the 
open  biological  treatment  system  is  not 
achieving  die  applicable  emission  limit, 
then  this  is  considered  a  violation  of  the 
applicable  emission  standard.  However, 
if  the  comphance  demonstration 
calculations  using  the  value  of  fwo 
derived  from  the  appendix  E  of  part  63 
procedures  show  a  mass  removed  or 
percent  reduction  greater  than  or  equal 
to  that  required  by  the  final  rule,  then 
the  mill  is  in  compliance  with  the  daily 
monitoring  procediu-es.  When 


conditions  permit,  a  full  performance 
test  using  the  procedxu-es  specified  in 
§  63.457  must  be  performed  to 
demonstrate  compliance  with  the 
applicable  emission  standard. 

Further,  we  believe  the  conditions 
that  warrant  the  use  of  the  proposed 
calculations  will  be  limited  to  those 
conditions  that  are  beyond  the  mill's 
control,  such  as  extreme  weather 
conditions  and  presence  of  high  and 
heavy  foam  or  high  concentrations  of 
hydrogen  sulfide.  The  mill  operator 
should  use  remote  and  automated 
sampling  systems  wherever  possible  to 
decrease  the  number  and  frequency  of 
possible  unsafe  conditions.  We  believe 
that  imsafe  conditions  do  not  include 
conditions  that  are  within  the  control  of 
the  mill,  such  as  unavailability  of 
outdoor  lighting,  boats,  or  mill 
personnel.  If  these  later  types  of 
conditions  cannot  be  addressed  by  the 
mill  and  made  safe  for  mill  personnel, 
then  this  will  severely  limit  the  ability 
of  the  mill  and  control  agency  to 
determine  compliance  and  allow  use  of 
an  open  biological  treatment  system  as 
a  control  device.  We  believe  that  those 
conditions  are  within  the  control  of  the 
operator  and  that  unless  they  are 
addressed  and  fixed  by  the  operator,  the 
other  NESHAP  control  options 
(recycling,  steam  stripping,  or  closed 
biological  systems)  must  be  used  to 
meet  the  kraft  pulping  process 
condensate  standards. 

The  proposed  amendments 
(§  63.453(p))  specify  that  if  performing 
the  sampling  and  test  procedures  for 
nonthoroughly  mixed  systems  would 
expose  a  worker  to  dangerous, 
hazardous,  or  otherwise  unsafe 
conditions,  the  proposed  appendix  E  of 
part  63  calculation  can  be  used  to 
estimate  compliance  of  biological 
treatment  systems  instead  of  the  full 
miUtiple  mixing  zone  performance  test 
procedures  specified  in  the  test  methods 
and  procedures  section  (§  63.457(1))  of 
the  final  rule.  The  proposed 
eunendments  to  §63.457(1)  also  specify 
that  the  value  of  the  biorate  constant 
must  be  determined  during  the  initial 
performance  test  (§63.457(1)(4)). 

The  proposed  amendments  also 
specify  that  as  soon  as  practical  (but 
within  24  hours)  after  the  dangerous, 
hazardous,  or  otherwise  unsafe 
conditions  have  passed,  you  must 
conduct  the  full  midtiple  mixing  zone 
performance  test  procedures 
(§  63.457(1)).  The  performance  test  is 
required,  regardless  of  whether  or  not 
the  monitoring  parameter  values  are 
within  the  approved  range,  following 
the  period  of  unsafe  conditions.  The 
purpose  of  the  test  is  to  confirm  that  the 
dangerous,  hazardous,  or  otherwise 


unsafe  conditions  did  not  alter  the 
performance  of  the  system  and  to 
confirm  that  the  treatment  system 
operation  is  achieving  the  required 
removal  through  biodegradation  and  not 
through  volatilization. 

Amendments  to  the  recordkeeping 
requirements  section  (§63.454)  of  the 
final  rule  are  being  proposed  that  would 
require  you  to  maintain  onsite  a  written 
record  identifying  the  specific 
conditions  under  which  sampling  of  the 
open  biological  treatment  system  would 
expose  a  worker  to  dangerous, 
hazardous,  or  otherwise  unsafe 
conditions.  The  proposed  amendments 
specify  that  this  written  record  must 
include  a  written  explanation  of  why 
the  in-zone  sampling  cannot  be 
performed  under  those  conditions.  The 
proposed  amendments  also  specify  that 
whenever  dangerous,  hazardous,  or 
otherwise  unsafe  conditions  prevent 
you  from  conducting  the  sampUng  and 
test  requirements  for  nonthoroughly 
mixed  open  biological  treatment 
systems,  you  must  notify  the 
Administrator  (the  delegated  permit 
authority)  as  soon  as  practicable  of  the 
onset  of  the  dangerous,  hazardous,  or 
otherwise  unsafe  conditions.  The 
notification  must  Include  the  reason 
why  the  specified  sampling  and  test 
requirements  could  not  be  performed. 

4.  Are  the  Biological  Treatment  System 
Monitoring  Requirements  Applicable  To 
Both  Open  and  Closed  Biological 
Treatment  Systems  (§  63.453)? 

The  biological  treatment  system 
monitoring  and  test  procedures 
specified  in  the  final  rule  are  applicable 
only  to  open  biological  treatment 
systems.  Following  promulgation, 
commenters  questioned  if  closed 
aerobic  and  anaerobic  biological 
treatment  systems  would  be  required  to 
comply  with  the  monitoring  procedures 
specified  in  §63.453(j)  and  (p).  Today's 
action  proposes  to  add  the  word  "open" 
to  citations  in  the  monitoring 
requirements  section  of  the  final  nde 
where  the  term  "biological  treatment 
system"  is  used. 

In  the  final  rule,  we  intended  that  the 
reference  to  "biological  treatment 
system"  in  the  monitoring  requirements 
section  meant  open  biological  treatment 
systems.  Although  the  test  methods  and 
procediu«s  specified  in  §63.457(1)  refer 
to  open  biological  treatment  systems,  we 
inadvertendy  omitted  the  word  "open" 
in  the  §63.453(j)  and  (p)  of  the  final 
rule.  Today's  action  proposes 
amendments  to  the  sections  mentioned 
above  to  clarify  that  these  requirements 
are  applicable  only  to  open  biological 
treatment  systems. 
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If  you  choosi )  to  comply  using  a 
closed  biologioal  treatment  system,  you 
must  determine  appropriate  monitoring 
parameters  and  establish  the  parameter 
values  or  rangds  dining  the  performance 
test  using  the  procedines  specified  in 
§63.453(m)  aiui  (n).  Both  the 
monitoring  parameters  and  the 
parameter  values  or  ranges  must  be 


approved  by  the  Administrator  (see 
section  I.D.2  of  this  preamble  for 
additional  discussion). 

5.  Given  the  Proposed  Changes,  How  Do 
I  Conduct  Daily  Compliance  Monitoring 
for  Open  Biological  Treatment  Systems 
(§63.453(j))? 

The  flow  diagram  shown  in  figiue  1 
summarizes  the  daily  monitoring 


requirements  for  open  biological 
treatment  systems.  In  figure  1,  today's 
proposed  changes  are  depicted  by 
dashed  lines  and  roimded  boxes. 
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Figure  1.   Proposed  Changes  to  Daily  Monitoring 
Requirements  for  Open  Biological  Treatment  Systems 


(Ooned  lines  denote  proposed  changes) 
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Mills  must  n  lonitor  on  a  daily  basis 
either  the  para  neters  specified  in  the 
final  rule  (§  63  453(j)(l))  or  site-specific 
parameters  that  have  been  approved 
(proposed  §  63  453(j)(2),  see  section 
I.E. 2  of  this  pri  amble).  If  the  monitoring 
parameters  are  within  the  values  or 
ranges  establis  led  during  the  initial 
performance  test,  compliance  with  the 
applicable  emi  ssion  standard  is 
demonstrated  I  or  that  day.  If  the 
monitoring  paiameters  are  outside  the 
established  values  or  ranges,  you  must 
conduct  a  perf(  )rmance  test  to  confirm 
compliance  of  iie  open  biological 
treatment  systc  ra.  The  performance  test 
must  be  perforned  using  the  same 
procedures  (i.e.,  the  appropriate 
procedures  in  ;  ippendix  C  of  part  63) 
that  were  folio  ved  during  the  initial 
performance  test. 

During  perio  ds  of  monitoring 
parameter  excursions,  you  must  take 
steps  to  repair  3r  adjust  the  process 
operation  to  en  d  the  parameter 
excursion,  and  you  must  take  steps  to 
minimize  the  t  Jtal  HAP  emissions  to  the 
atmosphere  {§  )3.453(p)(4)).  However, 
the  samples  foi  the  optional 
performance  test  to  confirm  compliance 
with  the  applicable  emission  limit  must 
be  collected  be  Fore  these  repair  steps  are 
implemented  ( )  63.453(p)(2))  since  the 
steps  taken  to  f  nd  the  parameter 
excursion  or  mpnimize  total  HAP 
emissions  would  influence  the  residts  of 
the  performanqe  test. 

The  final  rul^  (§  63.453(p)(3)) 
provides  a  special  procedure  to  model 
the  fraction  of  compounds  that  are 
biodegraded  in  nonthoroughly  mixed 
systems.  This  i  aodeling  procedure 
applies  whenever  unsafe  conditions 
would  prevent  mill  personnel  from 
conducting  in-  sone  sampling.  After  the 
unsafe  conditii  tns  have  passed,  you 
must  confirm  c  ompliance  of  the 
nonthoroughly  mixed  biologicsJ 
treatment  syste  m  by  conducting  a  full 
performance  te  st  using  the  initial 
performance  test  procedures. 

6.  Do  I  Still  Hai^e  To  Conduct  the  First 
Quarter  Compliance  Tests  for  Total 
HAPs  (§63.453(1))? 

Yes.  The  requirement  for  quarterly 
performance  tqsts  of  open  biological 
treatment  systems  is  retained  in  the 
final  rule.  However,  in  today's  action, 
we  are  proposing  to  allow  you  to 
initially  demotstrate  compliance  with 
the  condensat^  standards  by  testing  for 
four  specific  h  APs.  Additionally,  in 
today's  action  ive  are  proposing 
amendments  t^  the  condensate 
standards  that  jallow  you  to  comply  with 
a  percent  redu  :tion  or  mass  removal 


standard  usin^ 


using  methanojl  under  certain 


the  individual  HAPs  or 


conditions.  Consequently,  we  aje 
proposing  to  amend  the  quarterly 
performance  test  requirements  in  the 
final  rule  to  incorporate  these  proposed 
changes. 

The  final  rule  (§63.453(j)(2)(ii)} 
requires  you  to  conduct  quarterly 
performance  tests  to  confirm  the 
performance  of  open  biological 
treatment  systems.  The  first  quarter  test 
is  performed  for  total  HAPs  while  the 
remaining  quarterly  tests  may  be 
performed  for  methanol  or  total  HAPs. 
Also,  in  the  final  rule,  mills  that  use  a 
biological  treatment  system  to  comply 
with  the  condensate  standards  were 
limited  to  the  percent  reduction 
standard  (§  63.446(e)(2)). 

As  discussed  in  section  I.C.2  of  this 
preamble,  we  are  proposing  to  allow 
you  to  measure  total  HAPs  as 
acetaldehyde,  methanol,  methyl  ethyl 
ketone,  and  propionaldehyde  since 
these  four  compounds  represent  the 
majority  of  the  HAPs  present  in  the 
regulated  condensate  streams.  No 
changes  were  necessary  to  the 
monitoring  section  (§  63.453(j))  text  in 
the  final  rule  to  address  limiting  the 
analysis  to  four  HAP  compounds.  The 
rule  text  references  the  test  methods  and 
procedures  section  (§  63.457(g))  that  has 
already  been  corrected  for  this  change. 
Also,  in  section  I.C.3  of  this  preamble, 
we  are  proposing  to  add  a  mass  removal 
standard  for  biological  treatment 
systems.  Because  the  monitoring  section 
of  the  final  rule,  as  written,  does  not 
mention  a  mass  removal  standard,  we 
are  proposing  in  today's  action  to 
amend  the  monitoring  rule  text  to 
include  this  proposed  treatment  option. 

In  today's  proposed  action,  we  are 
specifically  requesting  comment  on  the 
requirement  to  test  for  the  four  HAPs  in 
the  first  quarter  of  each  year.  Industry 
representatives  suggested  that  testing  for 
the  four  HAPs  in  the  first  quarter  of  each 
year  was  imnecessary  because  the 
majority  of  HAPs  in  the  regulated 
condensates  is  one  compound 
(methanol).  Also,  because  the 
contribution  from  the  other 
nonmethanol  HAPs  is  small,  variations 
in  the  composition  of  these 
noiunethanol  HAPs  would  be 
insignificant.  The  industry 
representatives  suggested  that  testing  for 
the  four  HAPs  is  only  necessary  if  new 
or  modified  pulping  process 
condensates  are  generated,  or  when 
changes  occiu  in  the  aimual  bleached 
and  unbleached  oven-dried  ton  of  pulp 
production  rates  used  to  prorate  the 
mass  removal  standards.  At  this  time, 
we  do  not  have  data  that  address  the 
variability  of  the  HAP  composition  of 
the  regulated  condensates.  Therefore,  in 
today's  action,  we  are  proposing  to 


retain  the  requirement  for  annual  testing 
of  the  four  HAPs  in  the  first  quarter. 
However,  if  data  are  submitted  with 
public  comments  on  this  proposal,  we 
will  consider  removing  the  requirement 
and  allowing  you  to  conduct  the 
quarterly  performance  tests  after  the 
initial  first  quarter  test  for  methcinol 
only. 

7.  May  I  Use  Monitoring  Parameter 
Values  Recorded  During  a  Compliance 
Monitoring  Test  To  Expand  the 
Established  Parameter  Operating  Range 
(§  63.455(e))? 

Yes.  You  may  use  monitoring 
parameter  values  recorded  during  a 
compliance  test  to  expand  the 
established  parameter  operating  range, 
after  approval  from  your  permit 
authority.  Under  the  general  provisions 
to  the  final  rule,  you  must  notify  the 
permit  authority  60  days  prior  to 
conducting  the  initial  and  subsequent 
performance  tests.  However,  for  the 
reasons  set  forth  below,  we  are 
proposing  to  change  the  timing  of  the 
notification  for  certain  compliance 
monitoring  performance  tests  from  60 
days  to  1 5  days  with  a  24-hour 
confirmation  notification. 

The  final  rule  (§  63.457(n))  specifies 
that  you  must  establish  the  value  or 
range  of  values  parameter  required  to  be 
monitored.  After  promulgation, 
commenters  stated  that  some  open 
biological  treatment  system  operating 
parameters  (  e.g.,  liquid  temperature, 
biomass  concentration,  dissolved 
oxygen  concentration)  vary  with 
seasonal  changes.  Because  of  a  limited 
time  period  in  which  to  characterize  the 
performance  of  their  open  biological 
treatment  system  and  establish 
appropriate  monitoring  parameter 
values,  the  commenters  noted  that  they 
might  not  see  the  full  range  of  operating 
conditions  before  the  compliance  date 
of  the  final  rule.  The  commenters  noted 
that  a  monitoring  parameter  could  be 
outside  its  established  range  even 
though  the  open  biological  treatment 
system  continued  to  achieve  compliance 
with  the  applicable  emission  limit. 
Therefore,  the  commenters  requested 
that  they  be  allowed  to  use  monitoring 
parameter  values  recorded  during  the 
compliance  monitoring  test  (i.e.,  post- 
initial  performance  test)  required  to  be 
conducted  due  to  a  parameter  exclusion 
(§  63.453(p))  to  change  the  estabhshed 
operating  range  for  that  parameter.  To 
do  this,  the  commenters  requested  that 
the  notification  be  reduced  from  60  days 
to  24  hours  or  the  same  day  as  the 
compliance  test. 

We  agree  with  the  commenters  that 
they  should  be  allowed  to  change  their 
allowable  monitoring  parameter  ranges 
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or  values  using  data  recorded  during 
any  valid  subsequent  compliance  tests 
required  in  the  monitoring  requirements 
section  (§  63.453(p))  of  the  final  rule. 
Ovu-  intent  is  evident  since  the  final  rule 
(§  63.457(n)(l)),  as  written,  specifies  that 
the  appropriate  value  for  a  monitoring 
parameter  must  be  established  during 
the  initial  performance  test  and  any 
subsequent  performance  tests,  such  as 
compliance  tests  required  by 
§63.453(p).  Subsequent  compliance 
tests  are  those  tests  used  to  expand  the 
monitoring  parameter  value  or  range  of 
values  that  have  been  previously 
selected  by  the  mill  and  approved  by 
the  permit  authority.  However,  the 
NESHAP  general  provisions  {§  63.7(b)) 
specify  that  the  Administrator  must  be 
notified  at  least  60  days  before  the 
compliance  test  is  scheduled  to  begin. 

Because  these  subsequent  compliance 
tests  are  triggered  by  monitoring 
parameter  excursions  or  by  conditions 
that  cannot  be  manipulated  by  the 
owner  or  operator,  the  performance  tests 
are  not  scheduled  months  in  advance. 
Therefore,  the  60-day  period  for 
notifying  the  permit  authority  is  not 
appropriate  in  all  cases.  However,  a 
short-term  notification  (24  hoiu-s  or  the 
same  day)  as  suggested  by  the  industry 
representatives  would  not  provide 
permitting  agencies  with  sufficient  time 
to  have  an  observer  present  during  the 
subsequent  performance  test. 

We  believe  that  the  15-day 
notification  is  the  minimum  period  that 
is  appropriate  to  allow  permit 
authorities  time  to  plan  and  attend  the 
subsequent  compliance  test  and  given 
that  the  exact  time  of  the  compliance 
test  may  not  be  known  at  the  time  of  the 
15 -day  notification,  the  24-hour 
confirmation  notification  is  reasonable. 
We  also  agree  that  all  biological 
treatment  system  operating  conditions 
cannot  be  anticipated  due  to  rare 
circumstances  that  are  outside  the 
control  of  the  mill  operator.  In  these 
limited  cases,  shorter  notification 
periods  may  be  necessary  and  are 
appropriate  with  prior  approval  by  the 
permit  authority  and  properly  recorded. 

In  today's  action,  we  are  proposing  an 
amendment  to  the  reporting 
requirements  section  {§  63.455(e))  of  the 
final  rule  that  requires  a  15-day 
notification  of  intent  to  conduct  a 
subsequent  performance  test  followed 
by  a  24-hoiu-  confirmation  notification. 
The  purpose  of  the  15-day  notification 
is  to  give  permitting  agencies  an  early 
indication  of  a  possible  subsequent 
performance  testing,  and  the  24-hoiu' 
confirmation  notification  would 
establish  the  exact  date  and  time  for 
conducting  the  subsequent  performance 
test. 


F.  Drafting  Error  Corrections 

Minor  drafting  errors  were  identified 
in  the  final  rule  after  promulgation. 
Today's  action  makes  the  following 
corrections: 

•  Corrects  the  citations  for  the 
condensate  segregation  requirements  in 
§  63.446(i)  of  the  final  rule  fitjm  (c)(2)  to 
(c)(2)  and  (3). 

•  Adds  the  word  "mills"  between  the 
words  "unbleached"  and  "specified"  in 
the  condensate  standards  (§63.446(i))  of 
the  final  rule. 

•  Removes  the  comma  after  the  word 
"reestablish"  in  §  63.453(n)  of  the  final 
rule. 

•  Replaces  the  word  "shall"  with  the 
word  "may"  in  the  biological  treatment 
system  monitoring  requirements 

(§  63.453(p))  of  the  final  rule. 

•  Corrects  the  liquid  sampling 
procedures  reference  in  §  63.457(c)(1)  of 
the  final  rule  from  "specified  in  Method 
305  of  part  60,  appendix  A"  to  "of  the 
test  method  selected  to  determine  liquid 
stream  total  HAP  or  methanol 
concentrations." 

•  Corrects  the  citation  in  the 
condensate  segregation  procedures 
(§63.457(m)(l)  and  (m){l)(iii))  of  the 
final  rule  from  §  63.446(c)(1)  to 

§  63.446(c)(2). 

•  Corrects  the  citation  in  the 
condensate  segregation  procediu^s 
(§63.457(m)(2)  and  {m){2)(ii))  of  the 
final  rule  from  §  63.446(c)(2)  to 

§  63.446(c)(3). 

•  Removes  the  spaces  between  the 
"degree"  s)mibol  (°)  and  the 
abbreviations  for  Celsius  (C)  and 
Fahrenheit  (F)  in  §63.45 7(n)  of  the  final 
rule. 

n.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

The  EPA  submitted  the  information 
requirements  of  the  previously 
promidgated  NESHAP  for  approval  to 
the  Office  of  Mfmagement  and  Budget 
(OMB)  on  April  27,  1998  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  EPA  prepared  an 
Information  Collection  Request  (ICR) 
dociunent  (ICR  No.  1657.03),  and  a  copy 
may  be  obtained  from  Sandy  Farmer, 
Office  of  Policy,  Regulatory  Information 
Division,  U.S.  Environmental  Protection 
Agency  (2137),  401  M  Street  SW., 
Washington,  DC  20460  or  by  calling 
(202)  260-2740.  You  may  also  request  a 
copy  by  e-mail  at: 

"farmer.sandy@epa.gov"  or  from  the 
Office  of  Policy  website  at:  "http:// 
wwrw.epa.gov/icr".  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

Today's  proposed  amendments  to  the 
NESHAP  will  have  no  impact  on  the 


information  collection  burden  estimates 
made  previously.  Consequently,  EPA 
has  not  revised  the  ICR. 

B.  Executive  Order  12866:  Regulatory 
Planning  and  Pieview 

Under  Executive  Order  12866  (58  FR 
51375,  October  4,  1993),  EPA  must 
determine  whether  the  proposed 
regulatory  action  is  "significant"  and, 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  NESHAP  published  on  April  15, 
1998  was  considered  significant  under 
Executive  Order  12866.  Accordingly, 
EPA  prepared  a  regulatory  impact 
analysis  (RIA).  The  amendments 
proposed  today  make  technical 
revisions  and  correct  inadvertent 
omissions.  The  OMB  evaluated  this 
action  and  determined  it  to  be 
nonsignificant;  thus,  it  did  not  require 
OMB  review. 

C.  Executive  Order  13084:  Consultations 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal  governments 
or  if  EPA  consults  with  those 
governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
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1 3084  require  i  EPA  to  develop  an 
effective  proct ss  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  ai  d  timely  input  in  the 
development  i  )f  regulatory  policies  on 
matters  that  si  gnificantly  or  uniquely 
affect  their  communities." 

Today's  prc»osed  action  does  not 
significantly  c^  uniquely  affect  the 
commimities  6f  Indian  tribal 
governments.  The  final  rule  published 
on  April  15.  Ifi98  (1998  NfESHAP)  does 
not  create  mandates  upon  tribal 
governments.  Today's  proposed  action 
does  not  create  a  mandate  on  tribal 
governments.  |\ccordingly,  the 
requirements  if  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  action. 

D.  Regulatory  rlexibility  Act 

The  Regulatbry  Flexibility  Act  (RFA) 
of  1980  (5  U.aC.  601  et  seq.},  as 
amended  by  tie  Small  Business 
Regidatory  Enforcement  Fairness  Act  of 
1996,  generally  requires  an  agency  to 
conduct  a  regulatory  flexibility  analysis 
of  any  rule  sulpject  to  notice  and 
comment  rulefnaking  unless  the  agency 
certifies  that  tlie  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nujnber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  goveminental  jurisdictions.  The 
EPA  determined  that  it  is  not  necessary 
to  prepare  a  rejgulatory  flexibility 
analysis  in  coimection  with  today's 
action.  These  )roposed  amendments 
would  not  resi  ilt  in  increased  impacts  to 
small  entities,  and  the  changes  to  the 
final  rule  in  today's  proposed  action 
provide  additj  anal  flexibility  to  the  final 
rule  by  adding  equivalent  treatment 
alternatives. 

E.  Unfunded  I  iandates  Reform  Act 

Title  n  of  th  3  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  esiablishes  requirements  for 
Federal  agenci  es  to  assess  the  effects  of 
their  regulatoi  y  actions  on  State,  local, 
and  tribal  gov(  rmments  and  the  private 
sector.  Under  tection  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  inc  uding  a  cost-benefit 
analysis,  for  p  roposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  govi  imments,  in  the  aggregate, 
or  to  the  priva  !e  sector,  of  $100  million 
or  more  in  an]  1  year.  Before 
promulgating  ^n  EPA  rule  for  which  a 
written  statenient  is  needed,  section  205 
of  the  UMRA  ;enerally  requires  EPA  to 
identify  and  c  jnsider  a  reasonable 
number  of  reg  ilatory  alternatives  and 
adopt  the  leas  costly,  most  cost- 


effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
cosUy,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  today's 
action  does  not  contain  a  Federal 
mandate  that  may  resiilt  in  expenditures 
of  $100  million  or  more  to  either  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector  in  any 
1  year.  The  amendments  proposed  in 
today's  action  provide  additional 
flexibility  to  the  final  rule  and  reduce 
compliance  costs.  Therefore,  today's 
proposed  rule  amendments  are  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that  EPA  determines  (1)  is 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
the  enviroimiental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  proposed  regulatory  action  meets 
both  criteria,  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  proposed  rule  on  children  and 
explain  why  the  planned  regxilation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  so  that  the 
analysis  required  under  section  5-501  of 
the  order  has  the  potential  to  influence 
the  regulation.  This  proposed  rule  falls 
into  that  category  only  in  part:  the 
minimum  rule  stringency  is  set 


according  to  a  congressionally 
mandated,  technology-based  lower  limit 
called  the  "floor,"  while  a  decision  to 
increase  the  stringency  beyond  this  floor 
can  be  partly  based  on  risk 
considerations. 

No  children's  risk  analysis  was 
performed  for  the  1998  NfESHAP 
rulemaking  because  no  alternative 
technologies  exist  that  would  provide 
greater  stringency  at  a  reasonable  cost, 
and  therefore  the  results  of  any  such 
analysis  would  have  no  impact  on  the 
stringency  decision.  Today's  proposed 
action  is  not  subject  to  Executive  Order 
13045  because  it  does  not  involve 
decisions  on  environmental  health  risks 
or  safety  risks  that  may 
disproportionately  affect  children. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  directs  all  Federal 
agencies  to  use  volimtary  consensus 
standards  instead  of  government-unique 
standards  in  their  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  that  are  developed  or  adopted 
by  one  or  more  voluntary  consensus 
standards  bodies.  Examples  of 
organizations  generally  regarded  as 
voluntary  consensus  standards  bodies 
include  the  American  Society  for 
Testing  and  Materials  (ASTM),  the 
National  Fire  Protection  Association 
(NFPA),  and  the  Society  of  Automotive 
Engineers  (SAE).  The  NTTAA  requires 
Federal  agencies  Uke  EPA  to  provide 
Congress,  through  the  OMB,  with 
explanations  when  an  agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Today's  proposed  action  does  not 
establish  new  or  modify  existing 
technical  standards.  Therefore, 
consideration  of  volimtary  consensus 
standards  is  not  relevant  to  this  action. 

H.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govenmient  and 
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the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
govenunents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  imless  the  Agency  consults  with 
State  and  local  officisis  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  considting,     • 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (0MB),  in  a  separately 
identified  section  of  the  preamble  to  the 
nde,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  siunmary  of  the  natiu-e  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  maimer. 

These  proposed  amendments  to  a 
final  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  While  the  final 
rule  published  on  April  15,  1998  (1998 
NESHAP)  does  not  create  mandates 
upon  State,  local,  or  tribal  governments 
EPA  involved  State  and  local 
governments  in  its  development.  Thus, 
the  requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule.  Today's  proposed  action  does  not 
create  a  mandate  upon  State,  local,  or 
tribal  governments,  and  they  have  been 
briefed  on  the  proposed  amendments. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure, 


Air  pollution  control.  Intergovernmental 
relations. 

Dated:  January  10,  2000. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  tide  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  S — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  the  Pulp  and  Paper  Industry 

2.  Amend  §  63.443  by  revising 
paragraph  (d)(4)  to  read  as  follows: 

§63.443    Standards  for  the  pulping  system 
at  kraft,  soda,  and  semi-chemical 
processes. 

***** 

(d)  *  *  * 

(4)  Reduce  total  HAP  emissions  using 
one  of  the  following: 

(i)  A  boiler,  lime  kiln,  or  recovery 
furnace  by  introducing  the  HAP 
emission  stream  with  the  primary  fuel 
or  into  the  flame  zone;  or 

(ii)  A  boiler  or  recovery  furnace  with 
a  heat  input  capacity  greater  than  or 
equal  to  44  megawatts  (150  milUon 
British  thermal  units  per  hour)  by 
introducing  the  HAP  emission  stream 
with  the  combustion  air. 
***** 

3.  Amend  §  63.446  by  revising 
paragraphs  (e)(2)  and  (i)  to  read  as 
follows: 

§  63.446    Standards  for  kraft  pulping 
process  condensates. 

***** 

(e)  *  *  * 

(2)  Discharge  the  pulping  process 
condensate  below  the  liquid  surface  of 
a  biologiced  treatment  system  and  treat 
the  pulping  process  condensates  to  meet 
the  requirements  specified  in  paragraph 
(e)(2)(i)  or  (ii)  of  this  section. 

(i)  On  an  individual  HAP  basis,  using 
the  procedures  specified  in 
§63.457(l)(l)or(2),  either: 

(A)  Reduce  methanol  by  92  percent  or 
more  by  weight  and  reduce 
acetaldehyde,  methyl  ethyl  ketone,  and 
propionaldehyde  each  by  99  percent  or 
more  by  weight;  or 

(B)  At  mills  that  do  not  perform 
bleaching,  remove  3.3  kilograms  or  more 
of  methanol  per  megagram  (6.6  pounds 


per  ton)  of  ODP,  remove  0.034  kilograms 
or  more  of  acetaldehyde  per  megagram 
(0.067  pounds  per  ton)  of  ODP,  remove 
0.017  kilograms  or  more  of  methyl  ethyl 
ketone  per  megagram  (0.034  pounds  per 
ton)  of  ODP,  and  remove  0.003 
kilograms  or  more  of  propionaldehyde 
per  megagram  (0.0067  pounds  per  ton) 
of  ODP;  or 

(C)  At  mills  that  perform  bleaching, 
remove  5.1  kilograms  or  more  of 
methanol  per  megagram  (10.2  pounds 
per  ton)  of  ODP,  remove  0.052  kilograms 
or  more  of  acetaldehyde  per  megagram 
(0.104  pounds  per  ton)  of  ODP,  remove 
0.026  kilograms  or  more  of  methyl  ethyl 
ketone  per  megagram  (0.052  poimds  per 
ton)  of  ODP,  and  remove  0.005 
kilograms  or  more  of  propionaldehyde 
per  megagram  (0.010  poimds  per  ton)  of 
ODP. 

(ii)  On  a  methanol  basis,  using  the  test 
procedures  in  §63.457(1)(3)  or  (4)  to 
determine  the  additional  condensates  to 
be  treated,  either: 

(A)  Reduce  methanol  by  92  percent  or 
more  by  weight;  or 

(B)  At  mills  that  do  not  perform 
bleaching,  remove  3.3  kilograms  or  more 
of  methanol  per  megagram  (6.6  pounds 
per  ton)  of  ODP;  or 

(C)  At  mills  that  perform  bleaching, 
remove  5.1  kilograms  or  more  of 
methanol  per  megagram  (10.2  pounds 
per  ton)  of  ODP. 
***** 

(i)  For  the  purposes  of  meeting  the 
requirements  in  paragraph  (c)(2),  (c)(3), 
(e)(4),  or  (e)(5)  of  this  section  at  mills 
producing  both  bleached  and 
unbleached  pulp  products,  owners  and 
operators  may  meet  a  prorated  mass 
standard  that  is  calcidated  by  prorating 
the  applicable  mass  standards 
(kilograms  of  total  HAP  per  megagram  of 
ODP)  for  bleached  and  unbleached  mills 
specified  in  paragraph  (c)(2),  (c)(3), 
(e)(4),  or  (e)(5)  of  this  section  by  the 
ratio  of  annual  megagrams  of  bleached 
and  unbleached  ODP. 

4.  Amend  §63.453  by  revising 
paragraphs  (j),  (n),  and  (p)  to  read  as 
follows: 

§63.453    Monitoring  requirements. 

***** 

(j)  Each  owner  or  operator  using  an 
open  biological  treatment  system  to 
comply  with  §  63.446(e)(2)  shall 
perform  the  daily  monitoring 
procedures  specified  in  either  paragraph 
(j)(l)  or  (j)(2)  of  this  section  and  shall 
conduct  a  performance  test  each  quarter 
using  the  procediues  specified  in 
paragraph  (i)(3)  of  this  section. 

(1)  Comply  with  the  monitoring  and 
sampling  requirements  specified  in 
paragraphs  (j)(l)(i)  and  (j)(l)(ii)  of  this 
section. 
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(i)  On  a  dail; '  basis,  monitor  the 
following  paraineters  for  each  open 
biological  treatment  imit: 

(A)  Composite  daily  sample  of  outlet 
soluble  BODj  concentration  to  monitor 
for  maximum  flaily  and  maximum 
monthly  average; 

(B)  Mixed  li()uor  volatile  suspended 
solids; 

(C)  Horsepower  of  aerator  unit(s); 

(D)  Inlet  liquid  flow;  and 

(E)  Liquid  tepiperature. 
(ii)  If  Uie  Inl^t  and  Outlet 

Concentration  Measurement  Procedure 
(Procedure  3)  in  appendix  C  of  part  63 
is  used  to  detei  mine  the  fraction  of  HAP 
compoimds  degraded  in  the  biological 
treatment  system  as  specified  in 
§  63.457(1),  conduct  the  sampling  and 
archival  requirements  specified  in 
paragraphs  (i)(l)(ii)(A)  and  (j)(l)(u)(B)  of 
this  section. 

(A)  Obtain  d  uly  inlet  and  outlet 
liquid  grab  samples  from  each  biological 
treatment  unit  to  have  HAP  data 
available  to  perform  quarterly 
compliance  tests  specified  in  paragraph 
(j)(3)  of  this  se<;tion  and  the  compliance 
tests  specified  In  paragraph  (p)  of  this 
section. 

(B)  Store  the  {samples  as  specified  in 
§  63.457(n)  unljil  after  the  results  of  the 
soluble  BODs  tfest  required  in  paragraph 
(j)(l)(i)(A)  of  this  section  are  obtained. 
The  stMage  requirement  is  needed  since 
the  soluble  BOps  test  requires  5  days  or 
more  to  obtain  results.  If  the  results  of 
the  soluble  BOD;  test  are  outside  of  the 
range  established  during  the  initial 
performance  test,  then  the  archive 
sample  shall  bf  used  to  perform  the 
mass  removal  6t  percent  reduction 
determination^ 

(2)  As  an  alt^ative  to  the  monitoring 
requirements  oJF  paragraph  (j)(l)  of  this 
section,  conduct  daily  monitoring  of  the 
site-specific  parameters  established 
according  to  the  procedtires  specified  in 
paragraph  (n)  of  this  section. 

(3)  Conduct  i  performance  test  as 
specified  in  §  6(3.457(1)  within  45  days 
after  the  beginning  of  each  quarter  and 
meet  the  applicable  emission  limit  in 
§63.446(e)(2)(l)or(ii). 

(i)  The  performance  test  conducted  in 
the  first  quartet  (annually)  shall  be 
performed  for  total  HAP  and  the  percent 
reduction  or  mass  removal  obtained 
fit)m  the  test  sqall  be  at  least  as  great  as 
the  total  HAP  dercent  reduction  or  mass 
removal  specined  in  §  63.446(e)(2)  (i)  or 

(ii).  1 

(ii)  The  remajining  quarterly 
performance  tefets  shall  be  performed  for 
either  methanol  or  total  HAP  and  the 
percent  reduct  on  or  mass  removal 
obtained  from  he  test  shall  be  at  least 
as  great  as  the :  oethanol  or  total  HAP 
percent  reduct  on  or  mass  removal 


determined  in  the  previous  first-quarter 
test  specified  in  paragraph  (j)(3)(i)  of 
this  section. 

***** 

(n)  To  establish  or  reestablish  the 
value  for  each  operating  peuameter 
required  to  be  monitored  under 
paragraphs  (b)  through  (j),  (1),  and  (m)  of 
this  section  or  to  establish  appropriate 
parameters  for  paragraphs  (f),  (i),  (j)(2), 
and  (m)  of  this  section,  each  owner  or 
operator  shall  use  the  following 
procedures: 
•        *        •        •        * 

(p)  Each  owner  or  operator  of  an  open 
biological  treatment  system  complying 
with  paragraph  (j)  of  this  section  may 
perform  the  procediu-es  specified  in  this 
paragraph  and  record  the  results  as  soon 
as  practicable  whenever  the  monitoring 
parameters  specified  in  para^phs 
(j)(l)(i)  (A)  through  (C)  of  this  section  or 
any  of  the  monitoring  parameters 
specified  in  paragraph  (jK2)  are  below 
minimum  operating  parameter  values  or 
above  maximum  operating  parameter 
values  established  in  paragraph  (n)  of 
this  section. 

(1)  Determine  compliance  with 

§  63.446(e)(2)  using  the  test  procedures 
specified  in  §63.457(1)  and  the 
monitoring  data  specified  in  paragraph 
(j)(l)  or  (j)(2)  of  this  section  that 
coincide  with  the  time  period  of  the 
parameter  exciirsion  except  as  provided 
in  paragraph  (p)(3)  of  this  section. 

(2)  A  parameter  exclusion  is  not  a 
violation  of  the  appticable  emission 
standard  if  the  results  of  the  compliance 
test  conducted  under  paragraph  (p)(l)  of 
this  section  demonstrate  compliance 
with  §  63.446(e)(2),  and  no  maintenance 
or  changes  have  been  made  to  the 
process  or  control  device  after  the 
beginning  of  a  parameter  excursion  that 
would  influence  the  results  of  the 
determination. 

(3)  If  an  owner  or  operator  determines 
that  performing  the  required  procedures 
imder  paragraph  (p)(l)  of  this  section  for 
a  nonthoroughly  mixed  open  biological 
system  would  expose  a  worker  to 
dangerous,  hazardous,  or  otherwise 
unsafe  conditions,  all  of  the  following 
procedures  shall  be  performed: 

(i)  Calculate  the  mass  removal  or 
percent  reduction  value  using  the 
procediues  specified  in  §  63.457(1) 
except  the  value  for  fbio  shall  be 
determined  using  the  procedures  in 
appendix  E  of  this  part. 

(ii)  Repeat  the  procedures  in 
paragraph  (p)(3)(i)  of  this  section  for 
every  day  until  the  unsafe  conditions 
have  passed. 

(iii)  If  the  percent  reduction  or  mass 
removal  determined  in  paragraph 
(p)(3)(i)  of  this  section  is  less  than  the 


percent  reduction  or  mass  removal 
values  specified  in  §  63.446(e)(2),  as 
appropriate,  then  this  is  a  violation  of 
the  applicable  standard. 

(iv)  The  determination  that  there  is  a 
condition  that  exposes  a  worker  to 
dangerous,  hazardous,  or  otherwise 
unsafe  conditions  shall  be  documented 
according  to  requirements  in  §  63.454(e) 
and  r^orting  in  §  63.455(f). 

(v)  The  requirements  of  paragraphs  (p) 
(1)  and  (2)  of  this  section  shall  be 
performed  and  met  as  soon  as  practical 
but  no  later  than  24  hours  after  the 
conditions  have  passed  that  exposed  a 
worker  to  dangerous,  hazardous,  or 
otherwise  imsafe  conditions. 

(4)  Ehiring  periods  of  monitoring 
parameter  excursions,  the  following 
requirements  shall  be  met: 

(i)  Steps  shall  be  taken  to  repair  or 
adjust  the  operation  of  the  process  to 
end  the  parameter  excursion  period; 

(ii)  Steps  shall  be  taken  to  minimize 
total  HAP  emissions  to  the  atmosphere 
during  the  parameter  excursion  period. 

5.  Amend  §63.454  by  revising 
paragraph  (a)  and  adding  paragraph  (e) 
to  read  as  follows: 

§63.454    Recordkoaping  raquireinents. 
(a)  The  owner  or  operator  of  each 
affected  source  subject  to  the 
requirements  of  this  subpart  shall 
comply  with  the  recordkeeping 
requirements  of  §  63.10,  as  shown  in 
table  1  of  this  subpart,  and  the 
requirements  specified  in  paragraphs  (b) 
through  (e)  of  this  section  for  the 
monitoring  parameters  specified  in 
§63.453. 

*  •        •        *        • 

(e)  The  owner  or  operator  of  an  open 
nonthoroughly  mixed  biological 
treatment  system  compl3ang  with 
§  63.453(p)(3)  instead  of  §  63.453(p)(l) 
shall  prepare  a  written  record 
identifying  the  specific  conditions  that 
woiild  expose  a  worker  to  dangerous, 
hazardous,  or  otherwise  unsafe 
conditions.  The  record  must  include  a 
written  explanation  of  the  specific 
reason(s)  why  a  worker  woiild  not  be 
able  to  perform  the  sampling  and  test 
procedures  specified  in  §  63.457(1). 

6.  Amend  §  63.455  by  adding 
paragraphs  (e)  and  (f)  to  read  as  follows: 

§63.455    Reporting  rsquirements. 

•  *        •        •        * 

(e)  If  the  owner  or  operator  uses  the 
results  of  the  compliance  test  required 
in  §  63.453(p)(l)  to  revise  the  approved 
values  or  ranges  of  the  monitoring 
parameters  specified  in  §63.453(j)(l)  or 
(2),  the  owner  or  operator  shall  submit 
an  initial  notification  of  the  subsequent 
compliance  test  to  the  Administrator  as 
soon  as  practicable,  but  no  later  than  15 
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days,  before  the  compliance  test 
required  in  §  63.453(p)(l)  is  scheduled 
to  be  conducted.  The  owner  or  operator 
shall  notify  the  Administrator  as  soon  as 
practicable,  but  no  later  than  24  hours, 
before  the  performance  test  is  scheduled 
to  be  conducted  to  confirm  the  exact 
date  and  time  of  the  performance  test. 

(f)  To  comply  with  the  open  biological 
treatment  system  monitoring  provisions 
of  §  63.453(p)(3),  the  owner  or  operator 
shall  notify  the  Administrator  as  soon  as 
practicable  of  the  onset  of  the 
dangerous,  hazardous,  or  otherwise 
unsafe  conditions  that  did  not  allow  a 
compliance  determination  to  be 
conducted  using  the  sampling  and  test 
procedures  in  §63.457(1).  The 
notification  shall  occur  no  later  than  24 
hours  after  the  onset  of  the  dangerous, 
hazardous,  or  otherwise  unsafe 
conditions  and  shall  include  the 
specific  reason(s)  that  the  sampling  and 
test  procedures  in  §  63.457(1)  could  not 
be  performed. 

7.  Amend  §  63.457  by  revising 
paragraphs  (c)(1)  introductory  text  and 
(c)(4)  introductory  text,  (g),  (1),  (m){l) 
introductory  text,  {m)(l)(iii),  (m)(2) 
introductory  text,  (m)(2)(ii),  and  (n),  and 
add  paragraphs  (c)(5)  and  (6)  to  read  as 
follows: 

S  63.457    Test  methods  and  procedures. 

***** 

(0*  '  • 

(1)  Samples  shall  be  collected  using 
the  sampling  procedures  of  the  test 
method  listed  in  paragraph  (c)(3)  of  this 
section  selected  to  determine  liquid 
stream  HAP  concentrations; 
***** 

(4)  To  determine  soluble  BODj  in  the 
effluent  stream  fi-om  an  open  biological 
treatment  unit  used  to  comply  with 

§  63.446(e)(2)  and  §63.453(j),  the  owner 
or  operator  shall  use  Method  405.1  of 
part  136  of  this  chapter  with  the 
following  modifications: 
***** 

(5)  If  the  test  method  used  to 
determine  HAP  concentration  indicates 
that  a  specific  HAP  is  not  detectable,  the 
value  determined  as  the  minimum 
measurement  level  (MML)  of  the 
selected  test  method  for  the  specific 
HAP  shall  be  used  in  the  compliance 
demonstration  calculations.  To 
determine  the  MML  for  a  specific  HAP 
using  one  of  the  test  methods  specified 
in  paragraph  (c)(3)  of  this  section,  one 
of  the  procediues  specified  in 
paragraphs  (c)(5)(i)  and  (ii)  of  this 
section  shall  be  performed. 

(i)  To  determine  the  MML  for  a 
specific  HAP,  the  following  procedures 
shall  be  performed  each  time  the 
method  is  used. 


(A)  Select  a  concentration  value  for 
the  specific  HAP  in  question  to 
represent  the  MML.  The  selected  value 
of  the  MML  selected  shall  not  be  below 
the  calibration  standard  of  the  selected 
test  method. 

(B)  Measure  the  concentration  of  the 
specific  HAP  in  a  minimum  of  three 
replicate  samples  using  the  selected  test 
method.  All  replicate  samples  shall  be 
run  through  the  entire  analytical 
procedure.  The  samples  must  contain 
the  specific  HAP  at  the  selected  MML 
concentration  and  should  be 
representative  of  the  liquid  streams  to 
be  analyzed  in  the  compliance 
demonstration.  Spiking  of  the  liquid 
samples  with  a  known  concentration  of 
the  target  HAP  may  be  necessary  to 
ensure  that  the  HAP  concentration  in 
the  three  replicate  samples  is  at  the 
selected  MML. 

(C)  Calculate  the  relative  standard 
deviation  (RSD)  and  the  upper 
confidence  limit  at  the  95  i>ercent 
confidence  level  using  the  measured 
HAP  concentrations  determined  in 
paragraph  (c)(5)(i)(B)  of  this  section.  If 
the  upper  confidence  linut  of  the  RSD 

is  less  than  30  percent,  then  the  selected 
MML  is  acceptable.  If  the  upper 
confidence  limit  of  the  RSD  is  greater 
than  or  equal  to  3D  percent,  then  the 
seized  MML  is  too  low  and  the 
procedures  specified  in  paragraphs 
(c)(5)(i)(A)  through  (C)  of  this  section 
must  be  repeated. 

(ii)  Provide  for  the  Administrator's 
approval  the  selected  value  of  the  MML 
for  a  specific  HAP  and  the  rationale  for 
selecting  the  MML  including  all  data 
and  calculations  used  to  determine  the 
MML.  The  approved  MML  must  b6  used 
in  all  applicable  compliance 
demonstration  calculations. 

(6)  When  using  the  MML  determined 
using  the  procedures  in  paragraph 
(c)(5)(i)  or  (ii)  of  this  section,  the 
anedytical  laboratory  conducting  the 
analysis  must  perform  and  meet  the 
following  quality  assurance  procedures. 

(i)  Measure  the  concentration  of  the 
specific  HAP  in  a  minimum  of  three 
replicate  samples  using  the  selected  test 
method. 

(ii)  Calculate  the  RSD  and  the  upper 
confidence  limit  at  the  95  percent 
confidence  level  using  the  measured 
HAP  concentrations  determined  in 
paragraph  (c)(6)(i)  of  this  section.  If  the 
upper  confidence  limit  of  the  RSD  is 
less  than  30  percent,  then  the  test 
method  is  being  performed  correctly. 
The  upper  confidence  limit  of  the  RSD 
must  be  less  than  or  equal  to  30  percent. 
***** 

(g)  Condensate  HAP  concentration 
measurement.  For  purposes  of 


complying  with  the  kraft  pulping 
condensate  requirements  in  §63.446, 
the  owner  or  operator  shall  measiu«  the 
total  HAP  concentration  as  methanol 
except  as  specified  in  §  63.446(e)(2). 
***** 

(1)  Biological  treatment  system 
penent  reduction  and  mass  removal 
calculations.  To  demonstrate 
compliance  with  the  condensate 
treatment  standards  specified  in 
§  63.446(e)(2)  and  the  monitoring 
requirements  specified  in  §63.453(j){3) 
using  a  biological  treatment  system,  the 
owner  or  operator  shall  use  one  of  the 
procedures  specified  in  paragraphs  (1)(1) 
through  (4)  of  this  section.  Owners  or 
operators  using  a  nonthoroughly  mixed 
open  biological  treatment  system  shall 
also  comply  with  paragraph  (1)(5)  of  this 
section. 

(1)  Percent  reduction  individual  HAP 
procedure.  For  the  purposes  of 
complying  with  the  condensate 
treatment  requirements  specified  in 
§63.446(e)(2)(i)(A),  the  percent 
reduction  due  to  destruction  in  the 
biological  treatment  system  shall  be 
calculated  using  the  following  equation: 

R=ft,ioX  100 

Where: 

R=Destruction  of  each  individual  HAP 
specified  in  §63.446(e)(2)(i)(A)  in 
the  biological  treatment  system 
(percent). 

fcio=The  taction  of  each  individual  HAP 
removed  in  the  biological  treatment 
system.  The  site-specific  biorate 
constants  shall  be  determined  using 
the  procediu«s  specified  and  as 
limited  in  Appendix  C  of  part  63. 

(2)  Mass  removal  individual  HAP 
procedure.  For  the  purposes  of 
complying  with  the  condensate 
treatment  requirements  specified  in 
§  63.446(e)(2)(i)(B)  or  (C),  the  mass 
removal  in  the  biological  treatment 
system  shall  be  calcillated  using  the 
following  equation: 

E=(F)*(f6io) 

Where: 

E=mass  of  each  individual  HAP 

specified  in  §63.446(e)(2)(i)(B1  or 
(C)  removed  in  the  biological 
treatment  system  (kg/Mg  ODP). 

F=mass  of  each  individual  HAP  entering 
the  biological  treatment  system 
determined  using  the  procedues 
specified  in  paragraph  (j)(2)  of  this 
section(kg/Mg  ODP). 

(3)  Percent  reduction  methanol 
procedure.  For  the  purposes  of 
complying  with  the  condensate 
treatment  requirements  specified  in 
§63.446(e)(2)(ii)(A),  the  methanol 
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percent  reduc  ion  shall  be  calculated 
using  the  folk  wing  equation: 


R  = 


.o(MeOH)^^^ 


1  +  1.087(r)) 


Where: 

R=percent  des  truction. 

r=ratio  of  the  i  um  of  acetaldehyde, 
methyl  et  lyl  ketone,  and 
propional  iehydc  mass  to  methanol 
mass  dete  rmined  using  the 
procedure  s  in  paragraph  (j)(2)  of 
this  sectic  n. 

fb,o{MeOH)=th  3  fraction  of  methanol 
removed  i  n  the  biological  treatment 
system.  T  »e  site-specific  biorate 
constants  shall  be  determined  using 
the  appro  )riate  procedures 
specified  n  appendix  C  of  part  63. 

(4)  Mass  ren  \oval  methanol 
procedure.  Foi  the  purposes  of 
complying  with  the  condensate 
treatment  reqv  irements  ^ecified  in 
§63.446{e){2)(  i)(B)  or  (cf  the  methanol 
mass  removal  shall  be  calculated  using 
the  following  ( quation: 

E=Eb*(fb,o(Me<)H)/(l+1.087(r))) 

Where: 
E=methanol 
Eb=inlet  mass 

Mg  ODP) 

proced 

this  sectio  n 

(5)  The  own  n 
nonthoroughly 
treatment  systi  ( 
requirements 
shall  follow 
appendix  E  of 
and  any  subsei  {i 


mass 


lures 


removal  (kg/Mg  ODP); 
flow  rate  of  methanol  (kg/ 
( letermined  using  the 
in  paragraph  (j)(2)  of 


or  operator  of  a 
mixed  open  biological 
m  using  the  monitoring 
^ecified  in  §  63.453(p)(3) 
procedures  specified  in 
this  part  during  the  initial 
uent  performance  tests. 


the 


(m)* 

(1)  To  demoistrate 
the  percent  m^ss 
in§63.446{c 
specified  in  p^agraph 
(iii)  of  this 


; sec  ion 


strea  ms 


la 


(iii)  Compli4nce 
requirements 
is  demonstrate 
stream  or 
system  listed 
(3)  being  treated 
§  63. 446(e)  coiitain 
HAP  mass  as 
determined  in 
this  section. 

(2)  To  demohstrate 
the  percent  m^ss 
in  §  63.446(c 
specified  in  paragra 
(ii)  of  this  section 


(ii)  Complii 
requirements 


compliance  with 
requirements  specified 
,  the  procedures 

s  (m){l)(i)  through 
shall  be  performed. 


with  the  segregation 
^ecified  in  §  63.446(c)(2) 
if  the  condensate 

fi'om  each  equipment 
§  63.446(b)(1)  through 
as  specified  in 

at  least  as  much  total 
target  total  HAP  mass 
paragraph  (m)(l)(ii)  of 


tie 


compliance  with 
requirements  specified 
the  procedures 

phs  {m)(2)(i)  through 
shall  be  performed. 


la  ice 


with  the  segregation 
pecified  in  §  63.446(c)(3) 


is  demonstrated  if  the  total  HAP  mass 
determined  in  paragraph  (m)(2)(i)  of  this 
section  is  equal  to  or  greater  than  the 
appropriate  mass  requirements  specified 
in  §  63.446(c)(3). 

(n)  Open  biological  treatment  system 
monitoring  sampling  storage.  The  inlet 
and  outlet  grab  samples  required  to  be 
collected  in  §  63.453(j)(2)  shall  be  stored 
at  4°C  (40°F)  to  minimize  the 
biodegradation  of  the  organic 
compounds  in  the  samples. 

8.  Amend  §  63.458  by  adding 
paragraph  (b)(5)  to  read  as  follows: 

§  63.458    Delegation  of  authority. 

***** 

(b)  *  *  * 

(5)  Section  63.457(c)(5)(ii)— 
Determination  of  the  minimum 
measurement  level  in  liquid  streams  for 
a  specific  HAP  using  the  selected  test 
method. 

9.  Add  appendix  E  to  part  63  to  read 
as  follows: 

Appendix  E  to  Part  63 — Monitoring 
Procedure  for  Nonthoroughly  Nfixed 
Open  Biological  Treatment  Units  or 
Systems  at  Kraft  Pulp  Mills  Under 
Unsafe  Sampling  Conditions 

/.  Purpose 

This  procedure  is  required  to  be  performed 
in  subpart  S  of  this  part,  entitled  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  from  the  Pulp  and  Paper  Industry. 
Subpart  S  requires  this  procedure  in 
§63.453(p)(3)  to  be  followed  during  unsafe 
sampling  conditions  when  it  is  not 
practicable  to  obtain  representative  samples 
of  hazardous  air  pollutant  (HAP) 
concentrations  from  an  open  biological 
treatment  unit.  It  is  assumed  that  inlet  and 
outlet  HAP  concentrations  &x>m  the  open 
biological  treatment  unit  may  be  obtained 
during  the  unsafe  sampling  conditions.  The 
purpose  of  this  procedure  is  to  estimate  the 
concentration  of  HAPs  within  the  open 
biological  treatment  unit  based  on 
information  obtained  at  inlet  and  outlet 
sampling  locations  in  units  that  are  not 
thoroughly  mixed  and  therefore  have 
different  concentrations  of  HAPs  at  different 
locations  within  the  unit. 

II.  Definitions 

Biological  treatment  unit  =  wastewater 
treatment  unit  designed  and  operated  to 
promote  the  growth  of  bacteria  to  destroy 
organic  materials  in  wastewater, 
fbio  The  fraction  of  organic  compounds  in  the 

wastewater  biodegraded  in  a  biological 

treatment  unit. 
Fe=The  fraction  of  applicable  organic 

compounds  emitted  from  the  wastewater 

to  the  atmosphere. 
Kl=First-order  biodegradation  rate  constant, 

L/g  mixed  liquor  volatile  suspended 

solids  (MLVSS)-hr 
KL=Liquid-phase  mass  transfer  coefficient, 

m/s 
Ks=Monod  biorate  constant  at  half  the 

maximum  rate,  g/m^ 


///.  Test  Procedure  for  Determination  oj  fb,o 
for  Nontliorouglily  Mixed  Open  Biological 
Treatment  Units  Under  Unsafe  Sampling 
Conditions 

This  test  procedure  is  used  under  unsafe 
sampling  conditions  that  do  not  permit 
practicable  sampling  of  open  biological 
treatment  units  within  the  unit  itself,  but 
rather  relies  on  sampling  at  the  inlet  and 
outlet  locations  of  the  unit.  This  procedure 
may  be  used  only  under  unsafe  sampling 
conditions  to  estimate  fb,o.  Once  the  unsafe 
conditions  have  passed,  then  the  formal 
compliance  demonstration  procedures  of  fb^o 
based  upon  measurements  within  the  open 
biological  treatment  unit  must  be  completed. 

A.  Overview  of  Estimation  Procedure 

The  steps  in  the  estimation  procedure 
include  data  collection,  the  estimation  of 
concentrations  within  the  unit,  and  the  use 
of  Form  1  to  estimate  fb,o.  The  data  collection 
procedure  consists  of  two  separate 
components.  The  first  data  collection 
component  demonstrates  that  the  open 
biological  treatment  unit  can  be  represented 
by  Monod  kinetics  and  characterizes  the 
effectiveness  of  the  open  biological  treatment 
unit  as  part  of  the  initial  performance  test, 
and  the  second  data  collection  component  is 
used  when  there  are  unsafe  sampling 
conditions.  These  two  data  collection 
components  are  used  together  in  a  data 
calculation  procedure  based  on  a  Monod 
kinetic  model  to  estimate  the  concentrations 
in  each  zone  of  the  open  biological  treatment 
unit.  After  the  first  two  components  of  data 
collection  are  completed,  the  calculation 
procedures  are  used  to  back  estimate  the 
zone  concentrations,  starting  with  the  last 
zone  in  the  series  and  ending  with  the  first 
zone. 

B.  Data  Collection  Requirements 

This  method  is  based  upon:  modeling  the 
nonthoroughly  mixed  open  biological 
treatment  unit  as  a  series  of  well-mixed  zones 
with  internal  recycling  between  the  units; 
and  assuming  that  two  Monod  biological 
kinetic  parameters  can  be  used  to 
characterize  the  biological  removal  rates  in 
each  unit.  The  data  collection  procedure 
consists  of  two  separate  components.  The 
first  data  collection  component  is  part  of  the 
initial  performance  test,  and  the  second  data 
collection  component  is  used  during  unsafe 
sampling  conditions. 

1.  Initial  Performance  Test 

The  objective  of  the  first  data  collection 
component  is  to  demonstrate  that  the  open 
biological  treatment  unit  can  be  represented 
by  Monod  kinetics  and  to  characterize  the 
performance  of  the  open  biological  treatment 
unit.  An  appropriate  value  of  the  biorate 
constant,  Ks,  is  determined  using  actual 
sampling  data  from  the  open  biological 
treatment  unit.  This  is  done  during  the  initial 
performance  test  when  the  open  biological 
treatment  unit  is  operating  under  normal 
conditions.  This  specific  Ks  value  obtained 
during  the  initial  performance  test  is  used  in 
the  calculation  procedure  to  characterize  the 
open  biological  treatment  unit  during  unsafe 
sampling  conditions.  The  following  open 
biological  treatment  unit  characterization 
information  is  obtained  from  the  first 
component  of  the  data  collection  procedure: 
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(1)  The  value  of  the  biorate  constant,  Ks; 

(2)  The  number  and  characteristics  of  each 
zone  in  the  open  biological  treatment  unit 
(depth,  area,  characterization  parameters  for 
surface  aeration,  submerged  aeration  rates, 
biomass  concentration,  concentrations  of 
organic  compounds,  dissolved  oxygen  (DO), 
dissolved  solids,  temperature,  and  other 
relevant  variables);  and 

(3)  The  recycle  ratio  of  internal 
recirculation  between  the  zones. 

The  number  of  zones  and  the  above 
characterization  of  the  zones  are  also  used  to 
determine  the  performance  of  the  unit  under 
the  unsafe  sampling  conditions  of  concern. 

2.  Data  Collected  Under  Unsafe  Sampling 
Conditions 

In  the  second  data  collection  component, 
obtained  under  unsafe  sampling  conditions, 
the  measured  inlet  and  outlet  HAP 
concentrations  and  the  biomass 
concentration  are  obtained  for  the  open 
biological  treatment  unit.  After  the  site 
specific  data  collection  is  completed  on  the 
day  a  parameter  excursion  occurs,  the  inlet 
and  outlet  concentrations  are  used  with  the 
prior  open  biological  treatment  unit 
characterization  to  estimate  the 
concentrations  of  HAPs  in  each  zone.  The 
following  information  on  the  open  biological 
treatment  unit  must  be  available  in  the 
second  data  collection  component: 

(1)  Basic  unit  variables  such  as  inlet  and 
recycle  wastewater  flow  rates,  type  of 
agitation,  and  operating  conditions; 

(2)  The  value  of  the  inlet  and  outlet  HAP 
concentrations;  and 

(3)  The  biomass  concentration  in  the  open 
biological  treatment  unit. 

C.  One  Time  Determination  of  a  Single  Value 
of  Ks  (Initial  Performance  Test) 

A  single  value  of  Ks  is  calculated  using 
Form  3  for  each  data  set  that  is  collected 
during  the  initial  performance  test.  A  single 
composite  value  of  Ks,  deemed  to  be 
representative  of  the  biological  unit,  is 
subsequently  selected  so  that  the  fbio  values 
calculated  by  the  procedures  in  this 
appendix  (using  this  single  value  of  Ks)  for 
the  data  sets  collected  during  the  initial 
performance  test  are  within  10  percent  of  the 
fbio  value  determined  by  using  Form  1  with 
these  same  data  sets.  The  value  of  Ks  meeting 
these  criteria  is  obtained  by  the  following 
steps: 

(1)  Determine  the  median  of  the  Ks  values 
calculated  for  each  data  set; 

(2)  Estimate  fbio  for  each  data  set  using  the 
selected  Ks  value  (Form  1  and  Form  2); 

(3)  Calculate  ^  for  each  data  set  using 
Form  1;  and 

(4)  Compare  the  fbio  values  obtained  in 
steps  (2)  and  (3);  if  the  fbk)  value  calculated 
using  step  (2)  differs  firom  that  calculated 
using  step  (3)  by  more  than  10  percent,  adjust 
Ks  (decrease  Ks  if  the  fbio  value  is  lower  than 
that  calculated  by  Form  1  and  vice  versa)  and 
repeat  this  procedure  starting  at  step  (2).  If 

a  negative  value  is  obtained  for  the  values  of 
Ks,  then  this  negative  kinetic  constant  may 
'  not  be  used  with  the  Monod  model.  If  a 
negative  value  of  Ks  is  obtained,  this  test 
procedure  cannot  be  used  for  evaluating  the 
performance  of  the  open  biological  treatment 
unit. 


D.  Confirmation  of  Monod  Kinetics  (Initial 
Performance  Test) 

i.  Confirmation  that  the  unit  can  be 
represented  by  Monod  kinetics  is  made  by 
identifying  the  following  two  items: 

(1)  The  zone  methanol  concentrations 
measured  during  the  initial  performance  test; 
and 

(2)  The  zone  methanol  concentrations 
estimated  by  the  Multiple  Zone 
Concentrations  Calculations  Procedure  based 
on  inlet  and  outlet  concentrations  (Column  A 
of  Form  2).  For  each  zone,  the  concentration 
in  item  1  is  compared  to  the  concentration 

in  item  2. 

ii.  For  each  zone,  the  estimated  value  of 
item  2  must  be: 

(1)  Within  25  percent  of  item  1  when  item 
1  exceeds  8  mg/L;  or 

(2)  Within  2  mg/L  of  item  1  when  item  1 
is  8  mg/L  or  less. 

iii.  Successful  demonstration  that  the 
calculated  zone  concentrations  meet  these 
criteria  must  be  achieved  for  80  percent  of 
the  performance  test  data  sets. 

iv.  If  negative  values  are  obtained  for  the 
values  of  Kl  and  Ks,  then  these  negative 
kinetic  constants  may  not  be  used  with  the 
Monod  model,  even  if  the  criteria  are  met.  If 
negative  values  are  obtained,  this  test 
procedure  cannot  be  used  for  evaluating  the 
performance  of  the  open  biological  treatment 
unit. 

E.  Determination  of  KL  for  Each  Zone  (Unsafe 
Sampling  Conditions) 

i.  A  site-specific  liquid-phase  mass  transfer 
coefficient  (KL)  must  be  obtained  for  each 
zone  during  the  unsafe  sampling  conditions. 
Do  not  use  a  default  value  for  KL.  The  KL 
value  for  each  zone  must  be  based  on  the 
site-specific  parameters  of  the  specific  unit. 
The  first  step  in  using  this  procedure  is  to 
calculate  KL  for  each  zone  in  the  unit  using 
Form  4.  Form  4  outlines  the  procedure  to 
follow  for  using  mass  transfer  equations  to 
determine  KL.  Form  4  identifies  the 
appropriate  form  to  use  for  providing  the 
detailed  calculations  to  support  the  estimate 
of  the  value  of  KL.  Forms  5  and  6  are  used 
to  provide  individual  compound  estimates  of 
KL  for  quiescent  and  aerated  impoundments, 
respectively.  A  computer  model  may  be  used 
to  perform  the  calculations.  If  the  WATERS 
model  or  the  most  recent  update  to  this 
model  is  used,  then  report  the  computer 
model  input  parameters  that  you  used  as  an 
attachment  to  Form  4.  In  addition,  the  Bay 
Area  Sewage  Toxics  Emission  (BASTE) 
model  version  3.0  or  equivalent  upgrade  and 
the  TOXCHEM  (Environment  Canada's 
Wastewater  Technology  Centre  and 
Environmega,  Ltd.)  model  version  1.10  or 
equivalent  upgrade  may  also  be  used  to 
determine  KL  for  the  open  biological 
treatment  unit  with  the  following 
stipulations: 

(1)  The  programs  must  be  altered  to  output 
a  KL  value  that  is  based  on  the  site-specific 
parameters  of  the  unit  modeled;  and 

(2)  The  Henry's  law  value  listed  in  Form 

4  must  be  substituted  for  the  existing  Henry's 
law  values  in  the  models. 

ii.  The  Henry's  law  value  listed  in  Form  4 
may  be  obtained  from  the  following  sources: 

(1)  Values  listed  by  EPA  with  temperature 
adjustinent  If  needed; 


(2)  Measured  values  for  the  system  of 
concern  with  temperature  adjustment;  or 

(3)  Literature  values  of  Henry's  law  values 
for  methanol,  adjusted  for  temperature  if 
needed. 

iii.  Input  values  used  in  the  model  and 
corresponding  output  values  shall  become 
part  of  the  documentation  of  the  f  bw 
determination.  The  owner  or  operator  should 
be  aware  that  these  models  may  not  provide 
equivalent  KL  values  for  some  types  of  units. 
To  obtain  an  equivalent  KL  value  in  this 
situation,  the  owner  or  operator  shall  either 
use  the  appropriate  procedure  on  Form  4  or 
adjust  the  KL  value  from  the  model  to  the 
equivalent  KL  value  as  described  on  Form  4. 

iv.  Report  the  input  parameters  that  you 
used  in  the  computer  model  on  Forms  5  and 
6  as  an  attachment  to  Form  4.  If  you  have 
submerged  air  flow  in  your  unit,  you  must 
correct  the  value  of  KL  estimated  on  Form  4 
with  the  correction  factor  determined  using 
Form  7  before  using  the  value  of  KL  with 
Form  2. 

F.  Estimation  of  Zone  Concentrations  (Unsafe 
Sampling  Conditions) 

Form  2  is  used  to  estimate  the  zone 
concentrations  of  HAPs  based  on  the  inlet 
and  outlet  data.  The  value  of  Ks  entered  on 
the  form  is  that  single  composite  value  of  Ks 
discussed  in  section  m.C  of  this  appendix. 
This  value  of  Ks  is  calculated  during  the 
Initial  Performance  Test  (and  subsequently 
updated,  if  necessary).  A  unique  value  of  the 
biorate  Kl  is  entered  on  line  4  of  Form  4,  and 
the  inlet  concentration  is  estimated  in 
Column  A  of  Form  4.  The  inlet  concentration 
is  located  in  the  row  of  Form  2  corresponding 
to  zone  0.  If  there  are  three  zones  in  the 
system,  n-3  equals  0  for  the  inlet 
concentration  row.  These  estimated  zone 
concentrations  are  then  used  in  Form  1  to 
estimate  f  bto  for  the  treatment  unit. 

G.  Quality  Control/Quality  Assurance  (QA/ 
QC) 

A  QA/QC  plan  outlining  the  procedures 
used  to  determine  the  measured  inlet  and 
outlet  concentrations  during  unsafe 
conditions  and  how  the  zone  characterization 
data  were  obtained  during  the  initial 
[>erformance  test  shall  be  prepared  and 
submitted  with  the  initial  performance  test 
report.  The  plan  should  include,  but  may  not 
be  limited  to: 

(1)  A  description  of  each  of  the  sampling 
methods  that  were  used  (method,  procedures, 
time,  method  to  avoid  losses  during  sampling 
and  holding,  and  sampling  procedures) 
including  simplified  schematic  drawings; 

(2)  A  description  of  how  that  biomass  was 
sampled  from  the  activated  sludge  unit, 
including  methods,  locations,  and  times; 

(3)  A  description  of  what  conditions  (DO, 
temperature,  etc.)  are  important,  what  the 
target  values  are  in  the  zones,  how  the  factors 
were  controlled,  and  how  they  were 
monitored.  These  conditions  are  primarily 
used  to  establish  that  the  conditions  of  the 
initial  performance  test  correspond  to  the 
conditions  of  the  day  in  question; 

(4)  A  description  of  how  each  analytical 
measurement  was  conducted,  including 
preparation  of  solutions,  dilution  procedures, 
sampling  procedures,  monitoring  of 
conditions,  etc; 
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(5)  A  descript 
instrumentation 
were  calibrated 
accuracy  and  prlscision 

(6)  A  descript 
to  determine  W  .P 


measurements, 
the  test  methods 
determine  HAP 

(7)  A  descript 
recorded,  and 

(8)  A  descript 
their  solutions  ~ 
including  a  refe  ence 
calculations  anc  /or 


on  of  the  analytical 

used,  how  the  instruments 

and  a  summary  of  the 

for  each  instrument; 
on  of  the  test  methods  used 
concentrations  and  other 
Section  63.457  (c)(3)  specifies 
that  must  be  used  to 


concentrations; 

on  of  how  data  are  captured, 

;  and 
on  of  the  equations  used  and 
sampling  and  analysis, 
to  euiy  software  used  for 
curve-fitting. 


stared 


f)r 


A'.  Calculation  of  Individual  f bio  (Unsafe 
Sampling  Conditions) 

Use  Form  1  with  your  zone  concentration 
information  to  estimate  the  value  of  fbio  under 
unsafe  sampling  conditions.  Form  1  uses 
measured  concentrations  of  HAPs  in  the  unit 
inlet  and  outlet,  and  Form  1  also  uses  the 
estimated  concentrations  in  each  zone  of  the 
unit  obtained  from  Form  2.  This  procedure 
may  be  used  on  an  open  biological  treatment 
unit  that  has  well-defined  zones  within  the 
unit.  Use  Form  1  to  determine  fbio  for  each 
open  biological  treatment  unit  as  it  exists 
under  subpart  S  of  part  63.  The  first  step  in 


using  Form  1  is  to  calculate  KL  for  each  zone 
in  the  unit  using  Form  4.  Form  7  must  also 
be  used  if  submerged  aeration  is  used.  After 
KL  is  determined  using  field  data,  measure 
the  concentrations  of  the  HAPs  in  each  zone. 
In  this  alternative  procedure  for  unsafe 
sampling  conditions,  the  actual  measured 
concentrations  of  the  HAPs  in  each  zone  are 
replaced  with  the  zone  concentrations  that 
are  estimated  with  Form  2.  After  KL  and  the 
zone  concentrations  are  determined.  Form  1 
is  used  to  estimate  the  overall  unit  Fe  and  fwo 
for  methanol. 

BHJJNGCODE  6560-50-U 
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Form  1 

DATA  FORM  FOR  THE  ESTIMATION  OF  MULTIPLE  ZONE 
BIODEGRADATION  FROM  UNIT  CONCENTRATIONS 

NAME  OF  THE  FACILITY  for  site  sjjecific  biorate  determination 
COMPOUND  for  site  specific  biorate  determination 
Number  of  zones  in  the  biological  treatment  unit 
VOLUME  of  full-scale  system  (cubic  meters) 
Average  DEPTH  of  the  fiill-scale  system  (meters) 
FLOW  RATE  of  wastewater  treated  in  the  unit  (m3/s) 
Recycle  flow  of  wastewater  added  to  the  unit,  if  any  (m3/s) 
Concentration  in  the  wastewater  treated  in  the  unit  (mg/L) 
Concentration  in  the  recycle  flow,  if  any  (mg/L) 
Concentration  in  the  effluent  (mg/L). 

TOTAL  INLET  FLOW  (m3/s)  line  4  plus  the  number  on  line  5 

TOTAL  RESIDENCE  TIME  (s)  line  2  divided  by  line  9. 

TOTAL  AREA  OF  IMPOUNDMENT  (m2)  line  2  divided  by  line  3 

Estimate  of  KL  in 


I 

Methanol 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Zone 
number 

Concentration  for 
zone,  Ci  (mg/L) 

Area  of  the 
zone,  A  (m2) 

the  zone  (m/s) 
from  Fwm  4 

AIR  STRIPPING 
KLACi    (g/s) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

TOTALS  s 

um  for  each  zone. 

12 

13 

Removal  by  air  stripping  (g/s).  Line  13. 

14 

Loading  in  effluent  (g/s).  Line  8  times  line  9. 

15 

Total  loading  (g/s).  (Line  5  *  line  7)  +  (line  4*  line  6). 

16 

Removal  by  biodegradation  (g/s)  Line  16  minus  (line  14  +  line  15). 

17 

jFraction  biodegraded:    Divide  line  17  by  line  16.. 

18 

Fraction  air  emissions:   Divide  line  14  by  line  16. 

19 

Fraction  remaining  in  unit  effluent:   Divide  line  1 5  by  line  16. 

20 
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Form  2 

DATA  FORM  FOR  THE  DETERMINATION  OF  ZONE 
CONCENTRATIONS  FROM  KS  AND  INLET/OUTLET  DATA 

COMPOUN 

)  for  site  specific  biorates  determination 

methanol 

Influent  Flovi 

(m3/s) 

1 

Inlet  Concer 

tration  (g/m3) 

2 

Outlet  Cono 
(zone  n)  in  t 

ntration  (g/m3)  -  Use  value  from  line  3  as  Ci  value  in  column  A  for  final  Zone 
ible  below 

3 

Saturation  C 

jefficient,  Ks  (a 

'm3)  From  Form  XIV 

4 

, 

Biorate  K1  ( 

Is)  •  Estimate 

5 

Number  of  2 

jnes 

6 

Adjust 

Instruc 

column 
only  (4 
until  a  r 
concen 

(1  value  (line  5)  until  Column  A.  Row  (n  -  line  6)  is  within  +/-  5%  of  line  2. 

ions  for  completion  of  table:  (1)  Transfer  value  from  line  3  into  row  n,  column  A.  (2)  Enter  data  for  all  zones  into 
B,  D,  E,  G,  H,  &  K.  (3)  Beginning  with  row  n.  perform  calculations  for  columns  F.  1,  J,  L,  M,  N,  &  0  for  that  zone 
Calculate  row  n-1,  column  A  using  results  from  previous  row  (i.e.,  J^  ,M^i ,  N^, )     (5)  Repeat  steps  (3)  and  (4) 

>w  of  calculations  has  been  completed  for  each  zone.  (6)  row  n  -  line  6,  column  A  is  the  calculated  inlet 

■ation. 

" 

A 

B 

c 

D 

E 

F 

G 

H 

Zone 
Number 

c, 

J,,  *  N„  VOm 
g/m3 

Temp 
C 

(1.045nB-25) 

biomass 
g/m3 

Volume 
m3 

line  5  *  A*C*D 

•E/(line  4+  A) 

g/s 

KL 

m/s 

Area 
m2 

n 

n-1 

n-2 

n-3 

n-4 

- 

1 

J 

K 

L 

M 

N 

0 

Zone 
Number 

A*G*H 

g/s 

Reaction 
F+l 

g/s 

Backmix 
BMi 

(1+BMi+B(\^^,) 

•Cj'line  1 

g/s 

BM  ^,  •  C  ,M 

•  line  1 

g/s 

Flux 
L-M 
g/s 

(1+BMi)- 

line  1 

g/s 

• 

n 

. 

n-1 

n-2 

n-3 

n-4 

** 

• 
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Form  3 


Form  XIV           DATA  FORM  FOR  THE  DETERMINATION  OF  MONOD  CONSTANTS 

FROM  ZONE  CONCENTRATIONS  WITH  BACKMIXING 

COMPOUND  for  site  specific  biorates  determination 

Influent  Fknv  (m3/s) 

Inlet  Concentration  (g/ni3)  -  Use  value  from  line  2  as  Ci-1  value  in  column  D  for  Zone  1  in  table 
t>elow 

A 

B 

0 

D 

E 

H 

Zone 
Number 

Ci 
g/m3 

Backmix 
(BMi) 

(l+BMi+BM^irC, 
g/m3 

(l+BM.rC, 
g/m3 

g/m3 

nVs 

m2 

A*F*G 

9/s 

1 

2 

3 

4 

5 

1 

J 

K 

L 

M 

N 

0 

Zone 
Number 

Volume 
m3 

Temp 
C 

(1.045)*(J-25) 

biomass 

l*K*L 

gm 

M/tllne1*(D+E-C)-H] 

s 

1/A 
m3/g 

1 

2 

3 

4 

5 

Plot  values  in  column  N  on  y  axis,  and  values  in  oolunnn  0  on  x  axis,  up  to, 
and  including  first  row  wtiere  Ci  is  equal  to  MDL  or  to  last  zone. 

Y  intercept  from  plot.  (9-s/m3) 

3 

K1(1/s).  1 /line  3 

4 

Slope  of  line 

5 

Ks(g/m3).  Line  5  times  line  4 

6 

1 

Rev.  3/1S/99 
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NAME 
NAME 
NAME 
HENRYlS 
water  at 


Form  4 


PROCEDURES  FORM  FOR  THE 
ESTIMATION  OF  THE  KL  FROM  UNIT  SPECIFICATIONS 

THE  FACILITY  for  site  specific  biorate  determination 

UNIT  for  site  specific  biorate  determination 

COMPOUND 

LAW  constant  for  the  compound  (mole  fraction  in  gas  per  mole  fraction  in 

>5  degrees  Celsius) 


OF 


OF 
OF 


IDENTl 

Quiesceijt 

Surface 

Surface 

Unit 


Y  THE  TYPE  OF  UNIT  (check  one  box  below) 
impoundment 
igitated  impoundment 
;itated  impoundment  with  submerged  air 
agitkted  by  submerged  aeration  gas 


Jgi 


J 

2 . 

3 

4 


PROCEI  (URES  BASED  UPON  THE  TYPE  OF  UNIT 

1.  Use  tJe  quiescent  impoundment  model  to  determine  KL.  Use  Kq  as  KL  as  determined  from  Form  5. 

2.  Use  t  le  quiescent  impoundment  model  to  determine  KL  for  the  quiescent  zone.  Form  5.  Use  the  aerated 
impoundment  model  to  determine  KL  for  the  agitated  surface.  Form  6. 

3.  Use  t^e  quiescent  impoundment  model  to  determine  Kq  for  the  quiescent  zone.  Form  5.  Use  the  aerated 
impound  nent  model  to  determine  KL  for  the  agitated  surface.  Form  6.  The  total  system  KL  is  the  sum  of  the  KL  from 
Form  6  add  the  equivalent  KL  from  Form  7 

4.  Use  t  le  aerated  impoundment  model  to  determine  KL  if  the  surface  is  agitated.  Use  the  quiescent  impoundment 
model  if  he  surface  is  not  agitated.  KL  includes  the  effect  of  volatilization  in  the  air  discharge,  the  equivalent  KL  from 
Form  7.  See  section  4.6. 1  in  the  EMISSION  MODEL  REPORT 


Estimate  of  KL  obtained  from  above  procedures  (m/s) 


5 
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Form  5 


FORM  FOR  CALCULATING  THE  MASS  TRANSFER  COEFFICIENT 
FOR  A  QUIESCENT  SURFACE  IMPOUNDMENT 


FACILITY  NAME  for  site  specific  biorate  determination 
COMPOUND  for  site  specific  biorate  determination 

Input  values 

Enter  the  following: 
F  -  Impoundment  fetch  (m) 

D  -  Impoundment  depth  (m)  "  ' 

U10  -  Windspeed  10  m  above  liquid  surfece  (m/s) 
Dw  -  Diffusivity  of  compound  in  water  (cm2/s) 
Dether  -  Diffusivity  of  ether  in  water  (cm2/s) 
pG  -  Viscosity  of  air.  (g/cm-s) 
G  -  Density  of  air,  (g/cm3) 
Da  -  Diffusivity  of  compound  in  air,  (cm2/s) 
A  -  Area  of  impoundment,  (m2) 
H  -  Henry's  law  constant,  (atm-m3/g  mol) 
R  -  Universal  gas  constant,  (atm-m3/g  mol.  K) 
pL  -  Viscosity  of  water,  (g/cm-s) 
L  -  Density  of  liquid,  (g/cm3) 
T  -  Impoundment  temperature,  (  C) 


Methanol 


Calculate  the  following: 

Calculate  F/D: 

Calculate  the  liquid  phase  mass  transfer  coefficient,  kL,  using  one  of  the  following 
-procedures,  (m/s) 

Where  F/D  <  14  and  U10  >  3.25  m/s,  use  the  following  procedure  from  MacKay  and 

1  Yeun: 

Calculate  the  Schmidt  number  on  the  liquid  side,  ScL,  as  follows: 
ScL  =  ytU  LDw 

Calculate  the  friction  velocity,  U*,  as  follows,  (m/s): 
U*  =  0.01  X  U10(6.1  +  0.63  U10)'^0.5 

Where  U*  is  >  0.3,  calculate  kL  as  follows: 

kL  =  (1.0  X  10^^-6)  +  (34.1  X  10*-4)U*  x  ScL-^-OS 

Where  U*  is  <  0.3.  calculate  kL  as  follows: 

kL  =  (1.0  X  10'^-6)  +  (144  X  10*-4)(U*)''2.2  x  ScL'^-0.5 

For  all  other  values  of  F/D  and  U10,  calculate  kL  using  the  foltowing  procedure  from 

2  Springer 

Where  U10  is  <  3.25  m/s,  calculate  kL  as  follows: 

(kjentk:al  to  Fonn  VII,  Appendix  C  to  Part  63) 
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Form  5 


kL  =  2.78  X  10'^-6(Dw/D€ther)'^2/3 

Where  U10  is  >  3.25  and  14  <  F/D  <  51.2.  Calculate  kL  as  follows: 
kL  =  [2.605  X  10'^-9{F/D)  +  1.277  x  10^-7]  UIO'^2  (Dw/Dether)'^2/3 

Where  U10  >  3.25  m/s  and  F/D  >  51  2,  calculate  kL  as  follows: 
kL  =  (2.61 1  X  10^-7)U10'^2  (Dw/Detherr2/3 

Calculate  the  gas  phase  mass  transfer  coefficient.  kG.  using  the  following  procedure 
B.         from  MacKay  and  Matsasugu,  (m/s): 

Calculate  the  Schmidt  numtser  on  the  gas  side,  ScG,  as  follows:  ScG  =mG/  GDa 

Calculate  the  effective  diameter  of  the  impoundment,  de.  as  follows,  (m): 
de  =  (4A/3.14)'^0  5 


Calculate  kG  as  follows,  (m/s):  kG  =  4.82  x  lO'^-S  UIO'^.78  ScG'^-0.67  de*-0.11 

C.  Calculate  the  partition  coefficient,  Keq.  as  follows:  Keq  =  H/{R(T+273)] 

D.  Calculate  the  overall  mass  transfer  coefficient,  Kq,  as  follows,  (m/s): 
1/Kq  =  1/kL  +  1/(Keq-kG) 

Where  the  total  impoundment  surface  is  quiescent: 
KL  =  Kq 

Where  a  portion  of  the  impoundment  surface  is  turbulent,  continue  with  Form  6. 


(klentical  to  Form  VII,  Appendix  C  to  Part  63) 
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Forms 


DATA  FORM  FOR  CALCULATING  THE 
MASS  TRANSFER  COEFFICIENT  FOR  AN  AERATED  SURFACE  IMPOUNDMENT 


Facility  Name: 

Waste  Stream  Compound: 

Enter  the  following: 

J  -  Oxygen  transfer  rating  of  surfece  aerator,  (lb  02/hr-hp) 

POWR  -  Total  power  to  aerators,  (hp) 

T  -  Water  temperature,  ( C) 

Ot  -  Oxygen  transfer  correction  factor 

MWL  -  Molecular  weight  of  liquid 

At  -  Turbulent  surface  area  of  impoundment,  (fl2) 

(If  unknown,  use  values  from  Table  1) 

A  -  Total  surface  area  of  impoundment,  (fl2) 

rho  L  -  Density  of  liquid,  (Ib/fl3) 

Dw  -  Diffusivity  of  constituent  in  water,  (cm2/s) 

Do  -  Diffusivity  of  oxygen  in  water,  (cm2/s) 

d  -  Impeller  diameter,  (cm) 

w  -  Rotational  speed  of  impeller,  (rad/s) 

a  -  Density  of  air,  (gm/cm3) 

N  -  ^tumber  of  aerators 

gc  -  Gravitation  constant.  (Ibn>-ft/s2/lt)f) 

d*  -  Impeller  diameter,  (ft) 

Da  -  Diffusivity  of  constituent  in  air.  (cni2/s) 

MWa  -  Molecular  weight  of  air 

R  -  Universal  gas  constant,  (atm-m3/g  mol.  C) 

H  =  Henry's  law  constant.  (atm-m3/g  pdoQ 

Calculate  the  following: 

Calculate  the  liquid  phase  mass  transfer  coefficient.  kL,  using  the  fbltowing 
Equatkin  from  Thibodeaux:, 


Methanol 


B. 


kL  =[8.22  X  10^-9  J  (POWR)(1.024)*(T-20)  Ot  10^  MWU(At  x  rhoU62.37)] 
(Dw/Do)'^0.5.  (nVs) 

Calculate  the  gas  phase  mass  transfer  coeffrcient,  kG,  using  the  fblk)wing 
procedure  from  Reinhardt, 


Cateulate  the  viscosity  of  air.  pa,  as  fblk>ws,  (g/cm.s): 
pa  =  4.568  X  10*-7  T  +  1.7209  x  10^-4 

Calculate  the  ReynokJ's  number  as  follows: 
Re  =  d'^2  w  a/pa 

Calculate  power  to  impeller,  PI,  as  follows,  (ftlbf/s): 
PI  =  0.85  (POWR)  550/N 


(Klentrcai  to  Form  VIII,  Appendix  C  to  Part  63) 
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Forms 


Calculate  the  power  number,  p,  as  follows: 
p  =  PI  gc/(  rho  d-^S  ^"3) 

Calculate  the  Schmidt  number,  ScG,  as  follows: 
ScG  =  pa/  aOa 

Calculate  the  Fronde  number,  Fr,  as  follows: 

Fr  =  d*w^2/gc  ' 

Calculate  kG  as  follows: 

kO  =  1  35  X  lO'^-?  Re  '^1.42  p'^0.4  ScC^OS  Fr*-0.21  Da  MWa/d,  (mis) 

Calculate  the  partition  coefficient,  Keq,  as  follows: 
Keq  =  H/lR(T+273)] 

Calculate  the  overall  turbulent  mass  transfer  coefficient,  Kt,  as  follows,  (m/s): 
1/Kt  =  1/kL  +  1/(Keq*kG) 

Calculate  the  quiescent  mass  transfer  coefficient,  Kq,  for  the  impoundment  using 
Form  5. 


Calculate  the  overall  mass  transfer  coefficient,  KL,  for  the  impoundment  as  follows: 
KL  =  (A-At)/A  *Kq  +  At*Kt/A 


(identical  to  Form  VIII.  Appendix  C  to  Part  63) 
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Form  6  Table  1 


PROCEDURES  FORM  FOR  THE  ESTIMATION  OF  THE  Fa  FROM  WATERS  a.b 


Motor 

Effective 

V,  Agitated 

aV,  Area  f)er 

horsepower 

At,  Turbulent 

area, , 

depth 

volume 

volume 

hp 

fl2 

m2 

ft 

ft3 

ft2m3 

5 

177 

16.4 

10 

1.767 

0.1002 

7.5 

201 

18.7 

10 

2.010 

0.1000 

10 

227 

21 

10.5 

2,383 

0.0953 

15« 

284 

264 

11 

3.119 

0.0911 

20 

346 

32  1 

11.5 

3,983 

0.0869 

25 

415 

38.6 

12 

4.986 

0.0832 

30 

491 

45.7 

12 

5.890 

0.0834 

40 

661 

61.4 

13 

8,587 

0.0770 

50 

855 

79.5 

14 

11.970 

0.0714 

60 

1075 

100 

15 

16,130 

0.0666 

75 

1452 

135 

16 

23,240 

0.0625 

100 

2206 

205 

18 

39.710 

0.0556 

a  Data  for  a  high  spe<ed  ( 1 ,200)  rpm)  aerator  with  60  cm  propeller  diameter  (d). 
b  This  table  provides  information  potentially  useful  for  the  value  of  At. 
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Form  7 


DATA  ^ORM  FOR  THE  ESTIMATION  OF  THE  EQUIVALENT  KL 
FROM  AIR  STRIPPING  DUE  TO  SUBMERGED  AERATION. 

NAME  (|)F  THE  FACILITY  for  site  specific  biorate  determination 

COMPOUND  for  site  specific  biorate  determination 

VENT  RATE  of  total  gas  leaving  the  unit  (G,  m3/s) 

TEMPERATURE  of  the  liquid  in  the  unit  (deg.  C) 

ESTIM/  TE  OF  Henry's  law  constant  (H,  g/m3  in  gas  /  g/m3  in  liquid). 

Correctep  for  the  temperature  on  line  3. 

AREA  OF  REACTOR  (m2) 

CALCUtATION  OF  THE  ESTIMATE  OF  EQUIVALENT  KL 

[H  G]  ESTIMATE    (m3/s)    Multiply  the  number  on  line  1  by  the  number  on 

line  3.  Enter  the  results  here. 

EQUIVi^  lLENT  KL.  Divide  the  number  on  line  5  by  the  number  on  line  4. 

Enter  the  results  on  line  6. 


[FR  Doc.  00-10^8  Filed  1-24-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Malaria  Vaccine  Development 
Program,  Federal  Advisory  Committee; 
Notice  of  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  USAID  Malaria  Vaccine 
Development  Program  (MVDP>  Federal 
Advisory  Committee.  The  meeting  will 
be  held  from  9  a.m.  to  5  p.m.  on 
February  2,  2000  and  from  9  a.m.  to 
noon  on  February  3,  2000  at  the 
Conference  Room  of  the  Environmental 
Health  Project  located  in  Suite  300, 
1611  North  Kent  Street  in  Arlington,  VA 
22209-2111. 

The  agenda  will  concentrate  on  the 
activities  of  the  MVDP  over  the  past  six 
months  and  on  futiire  plans.  The 
meeting  will  be  open  to  the  public  on 
2  February  unless  it  is  necessary  to 
discuss  procurement  sensitive 
information;  should  this  be  the  case,  it 
will  be  announced  and  the  meeting 
closed  at  the  appropriate  time.  Such 
issues  will  be  discussed  on  3  February 
on  which  date  the  meeting  will  be 
closed.  Any  interested  person  may 
attend  the  meeting,  may  file  written 
statements  with  the  committee  before  or 
after  the  meeting,  or  present  any  oral 
statements  in  accordance  with 
procedures  established  by  the 
committee,  to  the  extent  that  time 
available  for  the  meeting  permits. 

Those  wishing  to  attend  the  meeting 
or  to  obtain  additional  information 
about  the  USAID  MVDP  should  contact 
Carter  Diggs,  the  designated  Federal 
Officer  for  the  USAID  MVDP  Federal 
Advisory  Committee  at  the  Office  of 
Health  and  Nutrition,  USAID/G/PHN/ 
HN/EH,  Room  3.07-013,  3rd  floor,  RRB, 
Washington,  DC  20523-3700,  telephone 


(202)  712-5728,  Fax  (202)  216-3702, 
cdiggs@usaid.gov. 

Carter  Diggs, 

USAID  Designated  Federal  Officer,  Technical 
Advisor,  Malaria  Vaccine,  Development 
Program. 

[FR  Doc.  00-1672  Filed  1-24-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Fiscal  Year  2000  Emerging  Markets 
Program  and  Solicitation  of  Private 
Sector  Proposals 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice. 

summary:  The  Foreign  Agricultural 
Service  (FAS)  invites  proposals  for 
using  technical  assistance  to  promote 
the  export  of,  and  improve  the  market 
access  for,  U.S.  agricultural  products  to 
emerging  markets  in  fiscal  year  (FY) 
2000  xmder  the  Emerging  Markets 
Program  (the  Program). 

DEADLINE:  All  proposals  must  be 
received  by  5:00  p.m.  Eastern  Standard 
Time,  March  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  program  guidelines  and 
additional  information  may  be  obtained 
from,  and  proposals  submitted  to: 
Emerging  Markets  Office,  Foreign 
Agricultural  Service,  Room  6506  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250- 
1032,  Fax:  (202)  690-4369,  E-mail: 
emo@fas.usda.gov.  It  is  strongly 
recommended  that  any  U.S. 
organization  considering  applying  to  the 
Program  for  FY  2000  funding  assistance 
first  obtain  a  copy  of  the  2000  Emerging 
Markets  Program  Guidelines.  The 
guidelines  are  also  available  on  the  FAS 
Home  Page  on  the  Internet:  http:/ 
www.fas.usda.gov/excredits/em- 
markets/em-markets .  html . 

The  FAS  issued  a  Federal  Register 
notice  on  January  3,  2000,  announcing 
the  availability  of  funding  for  the 
Market  Access  Program  (MAP)  and  the 
Foreign  Market  Development  (FMD) 
(Cooperator)  Program,  and  encouraging 
applicants  to  these  programs  to  use  the 
Unified  Export  Strategy  (UES)  format. 
Some  applicants  may  also  wish  to  use 


the  UES  format  in  order  to  apply  to  the 
Emerging  Markets  Program. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Program  is  authorized  by  section 
1542(d)(1)(D)  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 
Up  to  $10  million  is  available  to  fund 
the  Program  each  fiscal  year.  The 
purpose  of  the  Program  is  to  assist  U.S. 
organizations,  pubfic  and  private,  to 
improve  market  access  and  to  develop 
and  promote  U.S.  agricultiu-al  products 
or  processes  in  low-  to-middle-income 
countries  that  offer  promise  of  emerging 
market  opportunities  in  the  near-  to 
medium-term.  This  is  to  be 
accomplished  by  providing  U.S. 
technical  assistance  through  projects 
and  activities  in  those  emerging 
markets. 

The  Act  defines  an  emerging  market 
as  any  country  that  the  Secretary  of 
Agriculture  determines: 

(1)  Is  takiog  steps  toward  a  market- 
oriented  economy  through  the  food, 
agriculture,  or  rural  business  sectors  of 
the  economy  of  the  country;  and 

(2)  Has  the  potential  to  provide  a 
viable  and  significant  market  for  United 
States  agricultural  commodities  or 
products  of  United  States  agricultural 
commodities. 

Program  Priorities 

Because  funds  are  limited  and  the 
range  of  potential  emerging  market 
countries  is  worldwide,  proposals  will 
be  considered  which  focus  on  those 
countries  which  meet  the  above 
definition  and  have  (1)  a  per  capita 
income  less  than  $9,360  (the  ceiling  on 
upper  middle  income  economies  as 
determined  by  the  World  Bank  [World 
Development  Indicators  1999);  and  (2)  a 
population  greater  than  1  million.  These 
categories  may  encompass  suitable 
regional  groupings,  e.g.,  the  islands  of 
the  Caribbean  Basin.  (Consult  the  2000 
Emerging  Markets  Program  Guidelines 
available  from  the  contact  and  address 
identified  above  for  further 
information.) 

The  underlying  premise  of  the 
Program  is  that  there  are  distinctive 
characteristics  of  emerging  agricultxu'al 
markets  that  necessitate  or  benefit 
significantly  from  technical  assistance 
through  the  public  sector  before  the 
private  sector  moves  to  develop  these 
markets  through  normal  corporate  or 


3938 


Federal  Register /Vol.  65,  No.  16 /Tuesday.  January  25,  2000 /Notices 


trade  promotioc  al  activities.  The 
emphasis  of  the  program  is  on  funding, 
on  a  project-by-  )roject  basis,  marketing 
opportunities  w  lich  involve  risks  that 
the  private  sectc  r  would  not  normally 
imdertake  alone.  The  Program 
complements  th  e  efforts  of  other  FAS 
marketing  programs.  Once  a  market 
access  issue  hasi  been  addressed  by  this 
Program,  further  market  development 
activities  may  be  considered  under 
other  programs  $uch  as  GSM-102  or 
GSM-103  creditiguarantee  programs,  the 
Facilities  Guaraiitee  Program,  the 
Suppliers'  Guar^tee  Program,  the  MAP, 
the  FMD  Prograins.  or  the  section  108 
foreign  currenc3f  program. 

Any  United  Skates  agricultural  or 
agribusiness  organization,  university,  or 
state  departmenlt  of  agriculture,  is 
eligible  to  participate  in  the  Program. 
Proposals  from  research  and  consulting 
organizations  will  be  considered  if  they 
provide  evidenae  of  substantial 
participation  by  U.S.  industry. 

ority  consideration  will 

proposals  that  identify 
ess  specific  problems  or 
1  business  systems  or 
food  and  agribuisiness  systems  in 
emerging  markats  through  technical 

and  or  maintain  U.S. 

rts. 

marketing  criteria  will 

ine  the  suitability  of 
projects  for  funding  by  the  Program: 

1.  Low  U.S.  imarket  share  and 
significant  market  potential. 

•  Is  there  a  significant  lag  in  U.S. 
market  share  of  a  specific  commodity  in 
a  given  country  or  countries? 

•  Is  there  an  identifiable  obstacle  or 
competitive  disadvantage  facing  U.S. 
exporters  (e.g.,  i:ompetitor  financing, 
subsidy,  compatitor  market 
development  activity)  or  systemic 
obstacle  to  imports  of  U.S.  products 
(e.g.,  inadequat;  distribution, 
infrastructure  impediments,  insufficient 
information,  lack  of  financing  options  or 
resources)? 

•  What  is  th<  potential  of  a  project  to 
generate  a  significant  increase  in  U.S. 
agricultural  ex{  orts  in  the  near-  to 
medium-term?  Estimates  or  projections 
of  trade  benefit ;  to  commodity  exports, 
and  the  basis  fcr  evaluating  such,  must 
be  included  in  sroposals  submitted  to 
the  Program.) 

2.  Recent  chs  nge  in  a  market. 

•  Is  there,  fo  '  example,  a  change  in  a 
sanitary  or  phytosanitary  trade  barrier;  a 
change  in  an  irtiport  regime  or  the  lifting 
of  a  trade  emba  rgo;  a  shift  in  the 
political  or  fine  ncial  situation  in  a 
country? 


In  general,  p 
be  given  to  tho: 
and  seek  to  ad 
constraints  in 


assistance  to  ex 
agricultural  ex 

The  foUowin; 
be  used  to  dete 


Content  of  Proposal 

CCC  will  also  review  the  following 
information,  which  should  be  included 
in  the  proposal,  in  considering  the 
suitability  of  projects.  (1)  Cost-sharing; 
Information  indicating  the  willingness 
of  private  agribusiness  to  commit  its 
own  funds  along  with  those  of  the 
Program  to  seek  export  business  in  an 
emerging  market.  The  Program  is 
intended  to  complement,  not  supplant, 
the  efforts  of  the  U.S.  private  sector.  The 
percentage  of  private  funding  proposed 
for  a  project  will  therefore  be  a  critical 
factor  in  determining  which  proposals 
are  funded  under  the  Program.  While  no 
minimum  or  maximum  is  specified,  the 
absolute  amoimt  of  private  sector 
funding  proposed  may  also  affect  the 
decision  to  fund  a  proposal.  Cost- 
sharing  provided  by  private  industry 
may  be  professional  time  of  staff 
assigned  to  the  project  or  actual  cash 
invested  in  the  proposed  project. 
However,  proposals  in  which  private 
industry  is  willing  to  commit  actual 
funds,  rather  than  contributing  such  in- 
kind  items  as  staff  resources,  will  be 
given  priority  consideration.  (2)  Market 
Analysis  and  Statement  of  Specific 
Benefit{s)  to  U.S.  Exports:  A  brief 
underlying  analysis  of  the  target  market 
which  supports  the  objectives  of  the 
proposed  project  and  the  benefits  that 
can  be  expected  to  accrue  to  U.S. 
cominodity  exports  as  a  result  of 
successful  completion  of  the  project.  (3) 
Justification  for  Federal  Funding:  A 
clearly  stated  argument  supporting  the 
need  for  Program  funding. 

For  additional  details  that  should  be 
included  in  each  application,  see 
"Submissions"  below. 

Priority  Considerations 

The  following  subject  areas  for 
technical  assistance  activities  to 
promote  markets  for  U.S.  agricultural 
product  exports  will  be  given  priority 
consideration  for  funding  under  the 
Program: 

— Projects  and  activities  which  use 
technical  assistance  designed 
specifically  to  improve  market  access 
in  emerging  foreign  markets. 
Examples:  activities  intended  to 
mitigate  the  impact  of  sudden 
political  events  or  economic  and 
currency  crises  in  order  to  maintain 
U.S.  market  share;  responses  to  time- 
sensitive  market  opportimities; 

— Marketing  and  distribution  of  more 
value-added  products,  including  new 
products  or  uses.  Examples:  food 
service  development;  market  research 
on  potential  for  consimier-ready  foods 
or  new  uses  of  a  product; 


— Studies  of  food  distribution  channels 
in  emerging  markets,  including 
infrastructural  impediments  to  U.S. 
exports;  such  studies  may  include 
cross-commodity  activities  which 
focus  on  problems,  e.g.,  distribution, 
which  affect  more  than  one  industry. 
Examples:  grain  storage  handling  and 
inventory  systems  development; 
distribution  infrastructure 
development; 
— Projects  that  specifically  address 
various  constraints  to  U.S.  exports, 
including  sanitary  and  phytosanitary 
issues  and  other  non-tariff  barriers. 
Examples:  seminars  on  U.S.  food 
safety  standards  and  regulations; 
assessing  emd  addressing  pest  and 
disease  problems  that  inhibit  U.S. 
product  exports; 
— Assessments  and  follow  up  activities 
designed  to  improve  country-wide 
food  and  business  systems,  to  reduce 
trade  barriers,  to  increase  prospects 
for  U.S.  trade  and  investment  in 
emerging  markets,  and  to  determine 
the  potential  use  for  general  export 
credit  guarantees,  including 
especially  the  Facilities  Guarantee 
Program,  for  commodities,  facilities 
and  services.  Examples:  product 
needs  assessments  and  market 
analysis;  assessments  for  using 
facilities  credits  to  address 
infrastructiual  impediments; 
— Projects  that  help  foreign  governments 
to  collect  and  use  market  information 
and  to  develop  free  trade  policies  that 
benefit  American  exporters  as  well  as 
the  target  coimtry  or  countries. 
Examples:  agricultural  statistical 
analysis;  development  of  market 
information  systems;  policy  analysis; 
— Short-term  training  in  broad  aspects 
of  agricult\ire  and  agribusiness  trade 
that  will  benefit  U.S.  exporters, 
including  seminars  and  training  at 
trade  shows  designed  to  expand  the 
potential  for  U.S.  agricult\u-al  exports 
by  focusing  on  the  trading  system. 
Examples:  retail  training;  marketing 
seminars;  transportation  seminars; 
training  keyed  to  opening  new  or 
expanding  existing  markets. 
Retail  Training:  U.S.  organizations 
which  may  be  interested  in  applying  for 
funding  assistance  to  support  retail 
training  are  urged  to  review  a  data  base 
of  FAS-supported  activities  on  this  topic 
so  to  avoid  possible  duplication  and/or 
overlap  of  training  in  similar  markets  or 
on  similar  commodities.  The  data  base 
will  be  available  on  the  FAS  Internet 
web  site  by  mid-January  2000. 

Projects  which  promote  markets  for 
any  agricultural  products,  except 
tobacco,  are  eligible  for  consideration. 
Projects  which  include  multiple 
commodities  are  also  eligible. 
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Ineligible  activities  include  in-store 
promotions;  restaurant  promotions; 
branded  product  promotions  (including 
labeling  and  supplementing  norftial 
company  sales  activities  intended  to 
increase  awareness  and  stimulate  sales 
of  branded  products);  advertising; 
administrative  and  operational  expenses 
for  trade  shows;  and  for  the  preparation 
and  printing  of  brochures,  flyers, 
posters,  etc.  except  in  connection  with 
specific  technical  assistance  activities 
such  as  training  seminars. 

Funding  of  Proposals 

Fimding  for  technical  assistance 
projects  is  made  on  the  basis  of 
proposals  to  the  Emerging  Markets 
Office  (EMO).  In  general,  each  proposal 
submitted  in  response  to  this 
annoimcement  will  compete  against  all 
such  proposals  received  under  the  same 
announcement.  Proposals  will  be  judged 
not  only  on  their  ability  to  provide 
benefits  to  the  organization  receiving 
Program  funds,  but  which  also  represent 
the  broader  interests  of  the  industry 
which  that  organization  represents. 

The  limited  funds  of  the  Program  and 
the  range  of  emerging  markets 
worldwide  in  which  the  funds  may  be 
used  preclude  EMO  from  approving 
large  budgets  for  single  projects.  The 
Program  is  intended  to  provide 
appropriate  USDA  assistance  to  projects 
which  also  have  a  significant  amount  of 
financial  contributions  from  other 
sources,  especially  U.S.  private 
industry.  There  is  no  minimum  or 
maximum  amoxmt  set  for  EMO-funded 
projects;  however,  most  are  funded  at 
the  level  of  less  than  $500,000  and  for 
a  duration  of  1  year  or  less.  Funding  is 
normally  made  available  on  a  cost- 
reimbiu-sable  basis. 

Multi-Year  Proposals 

These  may  be  considered  in  the 
context  of  a  strategic  plan  and  detailed 
plan  of  implementation.  Fimding  in 
such  cases  is  normally  provided  1  year 
at  a  time,  with  commitments  beyond  the 
first  year  subject  to  interim  evaluations. 

Projects  Already  in  Progress 

Fimding  may  be  considered  for 
technical  assistance  projects  that  have 
already  begun  with  the  support  and 
financial  assistance  of  a  private  entity, 
and  for  which  government  funding  for 
continuation  of  the  project  is  requested. 
Such  proposals  must  meet  the  criteria  of 
the  Program,  including  cost-sharing  for 
the  portion  of  the  project  for  which 
government  funding  is  requested.  Note: 
While  this  announcement  solicits 
proposals  from  private  U.S.  agricultural 
organizations  for  consideration  and 
funding  on  a  competitive  basis,  the 


EMO  may  also  consider  proposals  on  an 
accelerated  basis  depending  upon  the 
technical  and  time  requirements  of  the 
proposal.  If  approved,  such  proposals 
would  be  covered  through  the  Technical 
Issues  Resolution  Fund  or  the  Quick 
Response  Market  Fund.  For  details 
concerning  these  specialty  funds,  see 
the  program  guidelines. 

Pro|ect  Reports 

Results  of  all  projects  supported 
financially  by  the  Program  must  be 
reported  in  a  performance  report  to 
EMO.  Because  public  funds  are  used  to 
support  the  project,  these  reports  will  be 
made  available  to  the  public  by  the 
EMO. 

Submissions 

To  assist  FAS  in  making 
determinations  under  the  Program,  FAS 
recommends  that  all  proposals  contain 
complete  information  about  the 
proposed  project  and  that  the  proposals 
not  be  longer  than  10  pages.  The 
recommended  information  includes: 
name  of  person/organization  submitting 
proposal;  date  of  proposal;  organization 
affiliation  and  address;  telephone  and 
fax  numbers;  full  title  of  proposal; 
precis  of  the  proposal,  including 
objectives,  proposed  activities,  benefits 
to  U.S.  agricultural  exports,  target 
country/countries  for  proposed 
activities,  projected  starting  date  for 
project,  and  funding  amount  requested; 
summary  and  detailed  description  of 
proposed  project;  statement  of  problem 
(specific  trade  constraint)  to  be 
addressed  through  the  proposed  project; 
benefits  to  U.S.  agricultural  exports  as  a 
result  of  the  proposed  project,  including 
specific  performance  measures; 
supporting  market  analysis  of  the  target 
market(s) — brief  economic  analysis  for 
each  commodity  and  country,  including 
current  market  conditions  and  relevant 
trade  data — and  existing  percentage  of 
U.S.  export  market  share,  and  the  basis 
or  source(s)  for  this  data;  information  on 
whether  similar  activities  are  or  have 
previously  been  funded  in  target 
country /countries  (e.g.,  under  MAP  and/ 
or  FMD  programs);  a  clearly  stated 
explanation  as  to  why  participating 
organization(s)  are  imlikely  to  carry  out 
activities  without  Federal  financial 
assistance;  time  line(s)  for  project 
implementation;  detailed  project 
budget,  including  other  sources  of 
funding  for  the  project  and 
contributions  from  participating 
organizations  (additional  requirements 
are  contained  in  the  program 
guidelines);  Federal  tax  ID  number  of 
the  responsible  organization. 
Qualifications  of  applicant(s)  should  be 
included,  as  an  attachment. 


Proposals  must  be  submitted  in  both 
printed  form  and  on  computer  diskette, 
using  WordPerfect  or  Word  or 
compatible  format. 

Signed  at  Washington,  D.C.  on  January  14, 
2000. 

Timothy  J.  Galvin, 

Administrator.  Foreign  Agricultural  Service, 
and  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  00-1704  Filed  1-24-00;  8:45  am) 

BtLUNG  CODE  3410-10-M 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Availability  of  Appealable  Decisions 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice — Availability  of 
appealable  decisions;  legal  notice  of 
availability  for  comment  of  decisions 
that  may  be  appealable  under  36  CFR 
part  215. 

SUMMARY:  Responsible  Officials  in  the 
Southwestern  Region  will  publish 
notices  of  availability  for  conunent  and 
notices  of  decisions  that  may  be  subject 
to  administrative  appeal  under  36  CFR 
part  215.  These  notices  will  be 
published  in  the  legal  notice  section  of 
the  newspapers  listed  in  the 
Supplementary  Information  section  of 
this  notice.  As  provided  in  36  CFR  215.5 
and  215.9,  such  notice  shall  constitute 
legal  evidence  that  the  agency  has  given 
timely  and  constructive  notice  for 
comment  and  notice  of  decisions  that 
may  be  subject  to  administrative  appeal. 
Newspaper  publication  of  notices  of 
decisions  is  in  addition  to  direct  notice 
to  those  who  have  requested  notice  in 
writing  and  to  those  known  to  be 
interested  in  or  affected  by  a  specific 
decision. 

DATES:  Use  of  these  newspapers  for  the 
purpose  of  publishing  legal  notices  for 
comment  and  decisions  that  may  be 
subject  to  appeal  under  36  CFR  part  215 
shall  begin  January  25,  2000,  and 
continue  until  further  notice. 

ADDRESSES:  Southwestern  Region, 
ATTN:  Regional  Appeals  Coordinator, 
517  Gold  Avenue  SW,  Room  5432, 
Albuquerque,  NM  87102. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Gonzalez,  505-842-3219. 
SUPPLEMENTARY  INFORMATION: 
Responsible  Officials  in  the 
Southwestern  Region  will  give  legal 
notice  of  decisions  that  may  be  subject 
to  appeal  under  36  CFR  part  215  in  the 
following  newspapers  which  are  listed 
by  Forest  Service  administrative  unit. 
Where  more  than  one  newspaper  is 


3940 


Federal  Register /Vol.  65,  No.  16 /Tuesday,  January  25,  2000 /Notices 


listed  for  any  ui  lit,  the  first  newspaper 
listed  is  the  prii  nary  newspaper  which 

constitute  legal 
evidence  that  tl  le  agency  has  given 
timely  and  com  tructive  notice  for 
comment  and  for  decisions  that  may  be 
subject  to  administrative  appeal.  As 
provided  in  36  fcpR  215.5.  the  time 
frame  for  appeajl  shall  be  based  on  the 
date  of  publicaliion  of  a  notice  for 
decision  in  the  tjrimary  newspaper. 

Notice  by  Regional  Forester  of 
Availability  forjComment  and  Decisions 
affecting  New  Mexico  Forests: 
"Albuquerque  loumal",  published  daily 
in  Albuquerqua.  Bernalillo  County,  New 
Mexico,  for  coiiment  and  decisions 
affecting  National  Forest  System  Lands 
in  the  State  of  New  Mexico  and  for  any 
decisions  of  ReRion-wride  impact. 

Notice  by  Regional  Forester  of 
Availability  for  Comment  and  Decisions 
affecting  Arizona  Forests:  "The  Arizona 
Republic"  pubBshed  daily  in  Phoenix, 
Maricopa  Coun(ty,  Arizona,  for  comment 
and  decisions  affecting  National  Forest 
System  lands  im  the  State  of  Arizona 
and  for  any  dedisions  of  Region-wide 
impact. 

Notice  by  Regional  Forester  of 
Availability  fo^Comment  and  Decisions 
affecting  National  Grasslands  in  New 
Mexico,  Oklahoma,  and  Texas;  Kiowa 
National  Grassland  in  Colfax,  Harding, 
Mora  and  Union  Covmties,  New  Mexico: 
"Union  County  Leader",  published 
weekly  on  Wee  nesday  in  Clayton, 
Union  County,  New  Mexico.  Rita  Blanca 
National  Grass!  and  in  Cimarron  County, 
Oklahoma:  "Be  ise  City  News", 
published  wee!  dy  on  Wednesday  in 
Boise  City,  Cimarron  County, 
Oklahoma.  Riti  i  Blanca  National 
Grassland  in  Dallam  County,  Texas: 
"The  Dalhart  Texan",  published  on 
Tuesday  and  S  itxirday  in  Dalhart, 
Dallam  Coimty,  Texas.  Black  Kettle 
National  Grassland  in  Roger  Mills 
County,  Oklahoma:  "Cheyenne  Star", 
published  weekly  on  Thursday  in 
Cheyenne,  Rooer  Mills  County, 
Oklahoma.  Black  Kettle  National 
Grassland  in  Hemphill  County,  Texas: 
"The  Canadiai  Record",  published 
weekly  on  Thu  rsday  in  Canadian, 
Hemphill  Coui  ity,  Texas.  McClellan 
Creek  National  Grassland  in  Gray 
Coimty,  Texas|"The  Pampa  News". 
published  on  I  riday  and  Sunday  in 
Pampa,  Gray  County,  Texas. 

Arizona  Natio  nal  Forests 

Apache-Sitgre  ives  National  Forests 

Notice  by  Fc  rest  Supervisor  of 
Availability  fo  r  Conmient  and 
Decisions:  "Tl  e  White  Mountain 
Independent"  published  Tuesday  and 


Friday  in  Show  Low  and  Navajo 
County,  Arizona. 

Notice  by  District  Ranger  of 
Availability  for  Conunent  and 
Decisions:  Alpine  District:  "The  White 
Mountain  Independent",  published 
Tuesday  and  Friday  in  Show  Low  and 
Navajo  County,  Arizona.  Chevelon 
District:  "The  White  Mountain 
Independent",  published  Tuesday  and 
Friday  in  Show  Low  and  Navajo 
Coimty,  Arizona.  Clifton  District: 
"Copper  Era",  published  weekly  on 
Wednesday  in  Clifton,  Greenlee  Coxmty, 
Arizona.  Heber  District:  "The  White 
Mountain  Independent',  published 
Tuesday  and  Friday  in  Show  Low  and 
Navajo  County.  Arizona.  Lakeside 
District:  "The  White  Mountain 
Independent",  published  Tuesday  and 
Friday  in  Show  Low  and  Navjo  County, 
Arizona.  Springerville  District:  "The 
White  Mountain  Independent", 
published  Tuesday  and  Friday  in  Show 
Low  and  Navajo  Coimty,  Arizona. 

Coconino  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions:  "Arizona  Daily  Sun", 
published  daily,  in  Flagstaff,  Coconino 
County,  Arizona. 

Notice  by  District  Ranger  of 
Availability  for  Comment  and 
Decisions:  Beaver  Creek  District: 
"Arizona  Daily  Sun",  published  daily, 
in  Flagstaff,  Coconino  County,  Arizona. 
Blue  Ridge  District:  "Arizona  Daily 
Sun",  published  daily,  in  Flagstaff, 
Coconino  County,  Arizona.  Peaks 
District:  "Arizona  Daily  Sun", 
published  daily,  in  Flagstaff,  Coconino 
County,  Arizona.  Long  Valley  District: 
"Arizona  Daily  Sun",  published  daily, 
in  Flagstaff,  Coconino  County,  Arizona. 
Mormon  Lake  District:  "Arizona  Daily 
Sun",  published  daily,  in  Flagstaff. 
Coconino  County.  Arizona.  Sedona 
District:  "Red  Rock  News",  published 
Wednesday  and  Friday  in  Sedona, 
Coconino  County,  Arizona. 

Coronado  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions:  "The  Arizona  Daily  Star", 
published  daily,  in  Tucson,  Pima 
County,  Arizona. 

Notice  by  District  Ranger  of 
Availability  for  Comment  and 
Decisions:  Douglas  District:  "Daily 
Dispatch",  published  Tuesday-Friday, 
and  Sunday  in  Douglas,  Cochise 
County,  Arizona.  Nogales  District: 
"Nogales  International",  published  on 
Tuesday  and  Friday  in  Nogales,  Santa 
Cruz  County,  Arizona.  Sierra  Vista 
District:  "Sierra  Vista  Herald", 
published  Sunday-Friday,  in  Sierra 


Vista.  Cochise  County.  Arizona.  Safford 
District:  "Eastern  Arizona  Courier", 
published  weekly  on  Wednesday,  in 
Safford.  Graham  County,  Arizona.  Santa 
Catalina  District:  "The  Arizona  Daily 
Star",  published  daily,  in  Tucson,  Pima 
County,  Arizona. 

Kaibab  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions:  "Arizona  Daily  Sun", 
published  daily,  in  Flagstaff,  Coconino 
County,  Arizona. 

Notice  by  District  Ranger  of 
Availability  for  Comment  and 
Decisions:  North  Kaibab  District: 
"Arizona  Daily  Sun",  published  daily. 
in  Flagstaff,  Coconino  County,  Arizona. 
Tusayan  District:  "Arizona  Daily  Sun", 
published  daily,  in  Flagstaff.  Coconino 
County,  Arizona.  Williams  District: 
"Arizona  Daily  Sun",  published  daily, 
in  Flagstaff,  Coconino  County,  Arizona. 

Prescott  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Conunent  and 
Decisions:  "Prescott  Courier",  published 
daily  in  Prescott,  Yavapai  County, 
Arizona. 

Notice  by  District  Ranger  of 
Availability  for  Comment  and 
Decisions:  Bradshaw  District:  "Prescott 
Courier",  published  daily  in  Prescott. 
Yavapai  County,  Arizona.  Chino  Valley 
District:  "Prescott  Courier",  published 
daily  in  Prescott,  Yavapai  County, 
Arizona.  Verde  District:  "Prescott 
Courier",  published  daily  in  Prescott, 
Yavapai  County,  Arizona. 

Tonto  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions:  "Mesa  Tribune",  published 
daily  in  Mesa,  Maricopa  County, 
Arizona. 

Notice  by  District  Ranger  of 
Availability  for  Comment  and 
Decisions:  Cave  Creek  District: 
"Foothills  Sentinel",  published  weekly 
on  Wednesday  in  Cave  Creek.  Maricopa 
County,  Arizona.  Globe  District: 
"Arizona  Silver  Belt",  pubhshed  weekly 
on  Thursday  in  Globe,  Gila  County, 
Arizona.  Mesa  District:  "Mesa  Tribune", 
published  daily  in  Mesa,  Maricopa 
County,  Arizona.  Payson  District: 
"Payson  Roundup",  published  weekly 
on  Friday  in  Payson,  Gila  Coimty, 
Arizona.  Pleasant  Valley  District: 
"Payson  Roundup",  published  weekly 
on  Friday  in  Payson,  Gila  County, 
Arizona.  Tonto  Basin  District:  "Payson 
Roundup",  published  weekly  on  Friday 
in  Payson,  Gila  County,  Arizona. 


New  Mexico  National  Forests 

Carson  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions:  "The  Taos  News",  published 
weekly  on  Thursday  in  Taos,  Taos 
County,  New  Mexico. 

Notice  by  District  Ranger  of 
Availability  for  Comment  and 
Decisions:  Canjilon  District:  "Rio 
Grande  Sun",  published  Wednesday  in 
Espanola,  Rio  Arriba  County,  New 
Mexico.  El  Rito  District:  "Rio  Grande 
Sun",  published  Wednesday  in 
Espanola,  Rio  Arriba  County,  New 
Mexico.  Jicarilla  District:  "Farmington 
Daily  Times",  published  daily  in 
Farmington,  San  Juan  County,  New 
Mexico.  Camino  Real  District:  "The 
Taos  News",  published  weekly  on 
Thursday  in  Taos,  Taos  Coimty,  New 
Mexico.  Tres  Piedras  District:  "The  Taos 
News",  published  weekly  on  Thursday 
in  Taos,  Taos  County,  New  Mexico. 
Questa  District:  "The  Taos  News", 
published  weekly  on  Thiu'sday  in  Taos, 
Taos  Coimty,  New  Mexico. 

Cibola  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and  Decisions 
affecting  lands  in  New  Mexico,  except 
the  National  Grasslands:  "Albuquerque 
Journal",  published  daily  in 
Albuquerque,  Bernalillo  Coimty,  New 
Mexico. 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and  Decisions 
affecting  National  Grasslands  in  New 
Mexico,  Texas  and  Oklahoma:  Kiowa 
National  Grassland  in  Colfax,  Harding, 
Mora  and  Union  Counties,  New  Mexico: 
"Union  Coimty  Leader",  published 
weekly  on  Wednesday  in  Clayton. 
Union  County,  New  Mexico.  Rita  Blanca 
National  Grassland  in  Cimarron  County, 
Oklahoma:  "Boise  City  News", 
published  weekly  on  Wednesday  in 
Boise  City.  Cimarron  County, 
Oklahoma.  Rita  Blanca  National 
Grassland  in  Dallam  County,  Texas: 
"Dalhart  Texan",  published  on  Tuesday 
and  Saturday  in  Dalhart,  Dallam 
County,  Texas.  Black  Kettle  National 
Grassland,  Roger  Mills  County, 
Oklahoma:  "Cheyenne  Star",  published 
weekly  on  Thursday  in  Cheyenne,  Roger 
Mills  County,  Oklahoma.  Black  Kettle 
National  Grassland,  Hemphill  County, 
Texas:  "The  Canadian  Record", 
published  weekly  on  Thursday  in 
Canadian,  Hemphill  County,  Texas. 
McClellan  Creek  National  Grassland, 
Gray  County,  Texas:  "The  Pampa 
News",  published  on  Friday  and 
Sunday  in  Pampa,  Gray  County,  Texas. 

Notice  by  District  RaHger  of 
Availability  for  Comment  and 
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Decisions:  Mt.  Taylor  District:  "Cibola 
County  Beaccm",  published  on 
Wednesday  and  Friday  in  Grants,  Cibola 
County,  New  Mexico.  Magdalena 
District:  "Defensor-Chieftain", 
published  Wednesday  and  Saturday  in 
Socorro,  Socorro  County,  New  Mexico. 
Mountainair  District:  "Estancia  Valley 
Citizen",  published  weekly  on  Friday  in 
Estancia,  Torrance  County,  New 
Mexico.  Sandia  District:  "Albuquerque 
Journal",  published  daily  in 
Albuquerque,  Bernalillo  County,  New 
Mexico.  Kiowa  National  Grassland: 
"Union  County  Leader",  published 
weekly  on  Wednesday  in  Clayton, 
Union  County.  New  Mexico.  Rita  Blanca 
National  Grassland:  "Boise  City  News". 
published  weekly  on  Wednesday  in 
Boise  City.  Cimarron  County. 
Oklahoma.  Black  Kettle  National 
Grassland:  "Cheyenne  Star",  published 
weekly  on  Thursday  in  Cheyenne,  Roger 
Mills  County,  Oklahoma.  Black  Kettle 
National  Grassland:  "The  Canadian 
Record",  published  weekly  on  Thursday 
in  Canadian,  Hemphill  County,  Texas. 
McClellan  Creek  National  Grassland: 
"The  Pampa  News",  published  on 
Friday  and  Sunday  in  Pampa,  Gray 
County,  Texas. 

Gila  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions:  "Silver  City  Daily  Press", 
published  Monday-Saturday  in  Silver 
City,  Grant  County,  New  Mexico. 

Notice  by  District  Ranger  of 
Availability  for  Comment  and  Decision: 
Black  Range  District:  "The  Herald", 
published  on  Tuesday,  in  Truth  or 
Consequences,  Sierra  County,  New 
Mexico.  Quemado  District:  "Silver  City 
Daily  Press",  published  Monday- 
Saturday  in  Silver  City,  Grant  County, 
New  Mexico.  Reserve  District:  "Silver 
City  Daily  Press",  published  Monday- 
Saturday  in  Silver  City,  Grant  County, 
New  Mexico.  Glenwood  District:  "Silver 
City  Daily  Press",  published  Monday- 
Saturday  in  Silver  City,  Grant  Coimty, 
New  Mexico.  Silver  City  District: 
"Silver  City  Daily  Press",  published 
Monday-Saturday  in  Silver  City,  Grant 
County,  New  Mexico.  Wilderness 
District:  "Silver  City  Daily  Press', 
published  Monday-Saturday  in  Silver 
City,  Grant  County.  New  Mexico. 

Lincoln  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions:  "Alamagordo  Daily  News". 
published  daily  in  Alamogordo,  Otero 
County,  New  Mexico. 

Notice  by  District  Ranger  of 
Availability  for  Comment  and 
Decisions:  Sacramento  District: 


"Alamogordo  Daily  News",  published 
daily  in  Alamogordo,  Otero  County. 
New  Mexico.  Guadalupe  District: 
"Carlsbad  Current  Argus",  published 
daily  except  Saturday,  in  Carlsbad, 
Eddy  County.  New  Mexico.  Smokey 
Bear  District:  "Ruidoso  News". 
published  Monday  and  Thursday  in 
Ruidoso,  Lincoln  Coimty.  New  Mexico. 

Sante  Fe  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions:  "Albuquerque  Journal", 
published  daily  in  Alburquerque. 
Bernalillo  County.  New  Mexico. 

Notice  by  District  Ranger  of 
Availability  for  Comment  and 
Decisions:  Coyote  District: 
"Albuquerque  Journal",  published  daily 
in  Albuquerque,  Bernalillo  County,  New 
Mexico,  Cuba  District:  "Albuquerque 
Journal",  published  daily  in 
Albuquerque,  Bernalillo  County,  New 
Mexico.  Espanola  District: 
"Albuquerque  Journal",  published  daily 
in  Albuquerque,  Bernalillo  County,  New 
Mexico.  Jemez  District:  "Albuquerque 
Journal",  published  daily  in 
Albuquerque,  Bernalillo  County,  New 
Mexico.  Pecos-Las  Vegas  District: 
"Albuquerque  Journal",  published  daily 
in  Albuquerque,  Bernalillo  County,  New 
Mexico. 

Dated:  January  11,  2000. 
James  T.  Gladen, 

Deputy  Regional  Forester.  Resources. 
[FR  Doc.  00-1671  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  3410-1 1-M 


DEPARTME^f^  OF  CONNMERCE 

International  Trade  Administration 

Overseas  Trade  Missions;  Invitation  to 
Participate 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  following  overseas  trade  missions  to 
be  held  between  February  and  August 
2000.  For  a  more  complete  description 
of  the  trade  mission,  obtain  a  copy  of 
the  mission  statement  from  the  Project 
Officer  indicated  below.  The 
recruitment  and  selection  of  private 
sector  participants  for  these  missions 
vdll  be  conducted  according  to  the 
Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Missions  announced  by  Secretary 
Daley  on  March  3, 1997. 
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Hotel  and  Rec  reation  Equipment 
Trade  Mission. :  Janto  Domingo  and 
Puerto  Plata,  Do  minican  Republic. 
February  8-11.  !000.  Recruitment  closes 
January  31.  2001 1. 

For  further  information  contact: 


Sheila  de  Andu 
Manager.  C.S 
American  Embi 
34041,  Tel:  80 
809-688-^838 


Trade  Event 
[to  Domingo. 
isy.  Unit  5515.  APO  AA 
221-2171  ext.  408,  Fax: 
-mail: 
sheila.andujai^inail.doc.gov. 

Information  ijechnology  Dealmaker, 
Toronto,  Canada,  February  9-10,  2000. 
Recruitment  clapes  January  31,  2000. 

For  further  information  contact: 
Viktoria  Palfi,  rttjject  Manager,  U.S. 
Commercial  Service,  Toronto,  480 
University  Aveiue,  Suite  602,  Toronto, 
ON  M5G  1V2,  lei:  416-595-5412,  ext. 
229,  Fax:  416-595-5419,  E-mail: 
viktoria.palfi®iiail. doc.gov. 

Corporate  Executive  Office  Program  at 
Meditech  Asia  $how,  Bangkok, 
Thailand,  March  1^.  2000.  Recruitment 
closes  February  15,  2000. 

For  further  information  contact:  Kellie 
Holloway,  Pho^ux  EAC,  901  N.  Central 
Avenue,  Suite  370,  Phoenix,  AR  85012, 
Tel:  602-640-2  >13,  ext.  16,  Fax:  602- 
640-2518.  E-msil: 
Kelly.Hollowaji  ©mail.doc.gov. 

Manufact\iriiig  Matchmaker  India, 
New  Delhi,  Channai,  Mumbai,  and 
Pune,  India,  April  3-11,  2000. 
Recruitment  clises  April  11,  2000. 

For  further  information  contact:  Sam 
Dhir,  U.S.  Depitment  of  Commerce, 
Tel:  202-482^56,  Fax:  202-482-0178, 
E-mail:  Sam.Dair@mail.doc.gov. 

Telecommunlications  Matchmaker 
Trade  Delegatitin,  Madrid,  Spain  and 
Rome,  Italy,  Af  ril  10-15,  2000. 
Recruitment  closes  February  28,  2000. 

For  further  iiiformation  contact:  Molly 
Costa,  U.S.  Def  artment  of  Commerce, 
Tel:  202-482-C693,  Fax:  202-482-0178, 
E-mail:  Molly. ( ;osta@mail. doc.gov. 

Women  In  Ti  ade  Business 
Development  N  (ission,  France  and  the 
Netherlands,  N  ay  7-12,  2000. 
Recruitment  cl  )ses  March  22,  2000. 

For  further  ij  iforraation  contact: 
Loretta  Allison ,  U.S.  Department  of 
Commerce,  Tel :  202-482-5479,  Fax; 
202-482-1999  E-mail: 

Loretta Allisc  n@ita.doc.gov. 

U.S.  Information  Technology  Trade 
Mission  to  Far  East  Asia,  Taipei, 
Taiwan,  Seoul  and  Pusan,  South  Korea, 
June  11-17,  20  30.  Recruitment  closes 
April  15,  2000 

For  further  i  iformation  contact:  Tu- 
Trang  Phan,  U  S.  Department  of 
Commerce,  Te  :  202-482-0480,  Fax: 
202-482-3002  E-mail  Tu- 
Trang Phan®  ita.doc.gov. 


Telecommunication  Trade  Mission  to 
Chile  and  Argentina,  June  18-23,  2000. 
Recruitment  closes  May  31,  2000. 

For  further  information  contact: 
Richard  Paddock,  U.S.  Department  of 
Commerce,  Tel:  202-482-5235,  Fax: 
202-482-5834,  E-mail 
Richard_Paddock@ita.doc.gov. 

Medical  Devices  and  Biotechnology 
Trade  Mission  to  Australia,  Melbourne, 
Sydney,  and  Brisbane,  June  25-30, 
2000.  Recruitment  closes  May  5,  2000. 

For  further  information  contact:  Bart 
Meroney,  U.S.  Department  of 
Commerce,  Tel:  202-482-5014,  Fax: 
202-482-0975,  E-mail: 
Bart Meroney@ita.doc.gov. 

Medical  Device  Trade  Mission, 
Taiwan,  Malaysia,  and  Singapore, 
August  19-31,  2000.  Recruitment  closes 
June  30,  2000. 

For  further  information  contact: 
Steven  R.  Harper.  U.S.  Department  of 
Commerce,  Tel:  202-482-2991,  Fax: 
202-482-0975,  E-mail: 
Steven Harper@ita.doc.gov. 

For  further  information  contact: 
Reginald  Beckham.  U.S.  Department  of 
Commerce.  Tel:  202-482-5478,  Fax: 
202-482-1999. 

Dated:  January  19,  2000. 
Tom  Niabet, 

Director.  Promotion  Planning  and  Support 
Division,  Office  of  Export  Promotion 
Coordination. 
[FR  Doc.  00-1705  Filed  1-24-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Adminiatratlon 


Council  Address:  Mid-Atlantic 
Fishery  Management  Coimcil,  300  S. 
New  Street,  Dover,  DE  19904,  telephone 
302-674-2331. 


[i.D.011900A] 

Mid-Atlantic  Flahary  Management 
CouncH;  Public  IMeeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid- Atlantic  Fishery 
Management  Council  (Council)  and  the 
Atlantic  States  Marine  Fisheries 
Commission's  Summer  Flounder,  Scup 
and  Black  Sea  Bass  Board  (Board)  will 
hold  a  public  meeting. 
DATES:  The  meeting  will  be  held 
Thursday,  February  10,  2000,  from 
1:00-5:00  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Radisson  Hotel,  901  N.  Fairfax 
Street,  Alexandria,  VA;  telephone  703- 
683-6000. 


FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The 
Council  and  Board  will  consider  the 
following  items:  Discuss  the 
development  of  a  conservation 
equivalency  amendment  for  summer 
flounder;  discuss  the  development  of  an 
amendment  to  review  allocation  of 
annual  total  allowable  catch  and 
discards  and  revise  siunmer  period  state 
by  state  quotas  for  scup;  possible  review 
and  comment  on  2000  specifications  for 
sununer  flounder,  scup,  and  black  sea 
bass;  discussion  of  disapproved  portions 
of  Sustainable  Fisheries  Act  amendment 
for  summer  floimder,  scup,  and  black 
sea  bass;  and  discussion  of  other 
measures  that  would  be  included  in 
amendments  to  siunmer  floimder,  scup, 
and  black  sea  bass. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  and  Commission  for 
discussion,  these  issues  may  not  be  the 
subject  of  formal  Council  action  during 
this  meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  3ie  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Acconunodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis,  302-674-2331,  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  January  19,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-1701  Filed  1-24-00;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Test  Program  for  Negotiation  of 
Comprehensive  Small  Business 
Suticontracting  Plans 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  of  test  program. 
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SUMMARY:  The  Department  of  Defense  is 
amending  its  Test  Program  for 
Negotiation  of  Comprehensive  Small 
Business  Subcontracting  Plans  to 
implement  Section  817  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2000.  Section  817  provides  for  a 
five  year  extension  of  the  DoD  Test 
Program  for  negotiation  of 
comprehensive  small  business 
subcontracting  plans  from  September 
30,  2000  to  September  30,  2005. 
EFFECTIVE  DATE:  January  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ivory  Fisher,  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
OUSD  (A&T)  SADBU,  1777  North  Kent 
Street,  Suite  9100.  Arlington,  VA  22209, 
telephone  (703)  588-8616,  telefax  (703) 
588-7561. 


SUPPLEMENTARY  INFORMATION: 
A.  Background 

In  accordance  with  Section  834  of 
Public  Law  101-189,  as  amended,  the 
Department  of  Defense  (DoD) 
established  a  Test  Program  for 
Negotiation  of  Comprehensive  Small 
Business  Subcontracting  Plans  (the 
Program)  to  determine  whether  the  use 
of  comprehensive  subcontracting  plans 
on  a  corporate,  division,  or  plant-wide 
basis  would  increase  subcontracting 
opportunities  for  small  business 
concerns.  DoD  amended  the  Program  to 
implement  the  requirements  of  Section 
822  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Public  Law  105-85).  The  amendments: 
(1)  Provide  for  subcontracts  that  are 
awarded  by  participating  contractors 
performing  as  subcontractors,  under 
DoD  contracts,  to  be  included  in 
comprehensive  small  business 
subcontracting  plans,  and  (2)  to  cover 
the  HUBZone  Act  of  1997 
implementation  in  the  Federal 
Acquisition  Regulation  (FAR),  which 
results  in  the  addition  of  HUBZone 
small  businesses  to  the  categories  of 
small  business  concerns  that  must  be 
addressed  by  comprehensive  small 
business  subcontracting  plans. 

Ivory  Fisher, 

Office  of  Small  and  Disadvantaged  Business 
Utilization. 

The  revised  test  plan  is  as  follows: 

Test  Program  for  Negotiation  of 
Comprehensive  Small  Business 
Subcontracting  Plans 

/.  Purpose 

This  document  implements  Section  834  of 
Public  Law  101-189,  the  National  Defense 
Authorizafion  Act  for  Fiscal  Years  1990  and 
1991,  as  amended.  The  primary  purpose  of 
the  Comprehensive  Small  Business 
Subcontracting  Plan  Test  Program  (the 


Program)  is  to  determine  whether  the 
negotiation  and  administration  of 
comprehensive  small  business 
subcontracting  plans  will  reduce 
administrative  burdens  on  contractors  while 
enhancing  subcontracting  opportunities  for 
small  business  concerns  and  small  business 
concerns  owned  and  controlled  by  socially 
and  economically  disadvantaged  individuals 
under  Department  of  Defense  (DoD) 
contracts. 

//.  Authority 

The  Program  is  established  pursuant  to 
Section  834  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1990  and 
1991,  as  amended. 

///.  Program  Requirements 


A.  The  Program  shall  be  conducted  from 
October  1, 1990,  through  September  30.  2005. 

B.  The  selection  of  contractors  for 
participation  in  the  Program  shall  be  in 
accordance  with  Section  811(b)(3)  of  the 
National  Defense  Authorization  Act  For 
Fiscal  Year  1996,  Public  Law  104-106. 
Eligible  contractors  are  large  business 
concerns  at  the  major  (total)  corporate  level 
that,  during  the  preceding  fiscal  year: 

1.  Were  performing  under  at  least  three 
DoD  prime  contracts;  furnished  supplies  or 
services  (including  professional  services)  to 
DoD,  engaged  in  research  and  development 
for  DoD,  or  performed  construction  for  DoD; 
and  were  paid  $5,000,000  or  more  for  such 
contract  activities;  and 

2.  Achieved  a  small  disadvantaged 
business  (SDB)  subcontracting  participation 
rate  of  5  percent  or  more  during  the 
preceding  fiscal  year.  However,  this 
requirement  does  not  apply  to  the  eight 
original  contractors  accepted  into  the 
Program.  Additionally,  a  large  business  with 
an  SDB  subcontracting  participation  rate  of 
less  than  5  percent  during  the  preceding 
fiscal  year  may  request,  through  the 
designated  contracting  activity,  to  participate 
in  the  Program  if  the  firm  submits  a  detailed 
plan  with  milestones  leading  to  attainment  of 
at  least  a  5  percent  SDB  subcontracting 
participation  rate  by  September  30,  2000, 
2005. 

C.  Contractors  selected  for  participation 
shall: 

1.  Be  eligible  in  accordance  with  paragraph* 
III(B); 

2.  Establish  their  comprehensive 
subcontracting  plans  on  the  same  corporate, 
division  or  plant-wide  basis  under  which 
they  submitted  the  Standard  Form  (SF)  295 
during  the  preceding  fiscal  year,  except  that 
a  division  or  plant  that  historically  reported 
through  a  higher-level  division,  but  would 
meet  the  criteria  of  paragraph  ni(B)(2),  shall 
be  permitted  to  participate  in  the  Program  if 
the  lower-level  division,  plant  or  profit 
center  can  demonstrate  a  5  percent  or  greater 
subcontract  performance  level  with  SDB 
concerns; 

3.  Have  reported  to  DoD  on  the  SF  295  for 
the  previous  fiscal  year,  except  as  provided 
in  paragraph  111(C)(2); 

4.  Accept  an  SDB  goal  for  each  fiscal  year 
of  not  less  than  5  percent,  or  an  SDB  goal  that 
is  in  accordance  with  the  milestone 
established  under  paragraph  111(B)(2); 


5.  Comply  with  the  requirements  of 
Defense  Federal  Acquisition  Regulation 
Supplement  (DEARS)  Section  215.605  for 
source  selection  purposes; 

6.  Offer  a  broad  range  of  subcontracting 
opportunities; 

7.  Voluntarily  agree  to  participate;  and 

8.  Have  at  least  one  active  contract  that 
requires  a  subcontracting  plan  at  the 
designated  DoD  buying  activity  responsible 
for  negotiating  the  Comprehensive 
Subcontracting  Plan. 

rv.  Elements  of  the  Comprehensive  Small 
Business  Subcontracting  Plan 

A.  The  comprehensive  small  business 
subcontracting  plan  shall  address  each  of  the 
11  elements  set  forth  in  paragraph  (d)  of  the 
clause  at  FAR  52.219-9,  "Small  Business 
Subcontracting  Plan." 

1.  The  subcontracting  plan,  percentage  and 
corresponding  dollar  goals  for  awards  to 
small  business,  HUBZone  small  business, 
small  disadvantaged  business  and  women- 
owned  small  business  concerns  shall  be 
developed  by  the  contractor  for  its  entire 
business  operation  in  support  of  all  DoD 
contracts  and  subcontracts  under  DoD 
contracts  regardless  of  dollar  value. 

2.  Participating  contractors  shall  include 
separate  specific  goals  and  timetables  for  the 
awarding  of  subcontracts  in  two  industry 
categories  which  have  not  historically  been 
made  available  to  small  business  and  smal^ 
disadvantaged  business  concerns.  These 
industry  categories  will  be  recommended  by 
the  contractor  and  approved  by  the 
contracting  officer.  Subcontract  awards  made 
in  support  of  the  specific  industry  categories 
shall  also  count  towards  attainment  of  the 
overall  small  business  and  small 
disadvantaged  business  goals. 

3.  The  subcontracting  plan  shall  set  forth 
the  prime  contractor's  actions  to  publicize 
prospective  subcontract  opportunities  for 
small  business,  HUBZone  small  business, 
small  disadvantaged  business  and  women- 
owned  small  business  concerns. 

B.  Subcontracting  plans  to  be  established 
under  the  Program  shall  be  submitted  each 
year  by  participating  contractors  to  the 
designated  contracting  officer  45  days  prior 
to  the  end  of  the  Government's  fiscal  year 
(September  30).  However,  new  contractors 
requesting  participation  under  the  Program 
sBall  submit  subcontracting  plans  to  the 
contracting  officer  as  far  in  advance  as 
possible  to  the  beginning  of  the  fiscal  year  in 
which  the  contractor  proposes  to  participate. 

Procedures 

A.  The  Service  Acquisition  Executive 
within  each  military  departmerft  and  defense 
agency  having  contractors  that  meet  the 
requirements  of  paragraphs  III(B)  and  (C) 
shall  designate  at  least  three  but  nor  more 
than  five  contracting  activities  to  participate 
in  the  Program.  In  selecting  the  contracting 
activities  to  participate  in  the  Program,  the 
Services  Acquisition  Executive  shall  ensure 
that  the  designated  activities  cover  a  broad 
range  of  supplies  and  services. 

B.  The  designated  contracting  activity  will 
accomplish  the  following: 

1.  With  the  coordination  of  the  Director, 
Office  of  Small  and  Disadvantaged  Business 
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determine  whether  the  contractor  has  met  its 
comprehensive  subcontracting  goals.  If  the 
goals  have  not  been  met,  determine  whether 
there  is  any  indication  that  the  contractor 
failed  to  make  a  good  faith  effort  and  take 
appropriate  action. 

9.  By  December  15,  2005^  prepare  and 
submit  a  report  on  each  participating 
contractor's  performance  which  details  the 
results  of  the  Program.  The  report  must 
compare  the  contractor's  performance  under 
the  Program  with  its  performance  for  the 
three  fiscal  years  prior  to  acceptance  into  the 
Program.  The  report  distribution  will  be  in 
accordance  with  paragraph  VI(A). 

D.  Participating  contractors: 

1.  Shall  establish  their  comprehensive 
subcontracting  plans  on  the  same  corporate, 
division  or  plant-wide  basis  under  which 
they  submitted  the  SF  295  during  the 
preceding  fiscal  year,  except  that  those 
contractors  that  historically  reported  through 
a  higher  headquarters  can  elect  to  participate 
as  a  separate  (lower-level)  reporting  profit 
center,  plant  or  division  if  the  contractor 
achieved  an  SDB  subcontracting  performance 
rate  of  5  percent  or  greater  in  the  preceding 
fiscal  year. 

2.  Upon  negotiation  of  an  acceptable 
comprehensive  subcontracting  plan,  shall  be 
exempt  from  individual  contract-by-contract 
reporting  requirements  for  DoD  contracts  and 
subcontracts  under  DoD  contracts  unless 
otherwise  required  in  accordance  with 
paragraph  111(C)(5). 

3.  Shall  continue  individual  contract 
reporting  on  non-DoD  contracts. 

4.  Shall  comply  with  the  flow-down 
provisions  of  Section  211  of  Public  Law  95- 
507  for  large  business  subcontractors  which 
are  not  participating  in  the  Program. 
Consequently,  large  business  concerns  which 
are  not  participating  in  the  Program  receiving 
a  DoD  subcontract  in  excess  of  $500,000 
($1,000,000  for  construction)  are  required  to 
adopt  a  plan  similar  to  that  mandated  by  the 
clause  at  FAR  52.219-9.  Participating 
contractors  are  prohibited  from  flowing  down 
the  "Comprehensive"  subcontracting 
deviation  provisions  of  DEARS  252.219- 
7004.  Accordingly,  large  business 
subcontractors  to  the  participating 
contractors  who  themselves  are  not 
participating  in  the  Program  shall  be  required 
to  establish  individual  subcontracting  plans 
with  specific  goals  for  awards  to  small 
business,  small  disadvantaged  business  and 
women-owned  small  business  concerns. 

5.  Upon  expulsion  fttjm  the  Program  or 
Program  termination  on  September  10,  2005, 
shall  negotiate  and  establish  individual 
subcontracting  plan  son  all  future  DoD 
contracts  that  otherwise  meet  the 
requirements  of  Section  211  of  Public  Law 
95-507. 

VI.  Monitoring  and  Reporting  of 
Comprehensive  Subcontracting  Plans  and 
Goals 

A.  Upon  negotiation  and  acceptance  of 
comprehansive  subcontracting  plans  and 
goals,  the  designated  activity  shall 
immediately  forward  one  copy  of  the  plan  to 
each  of  the  following: 

1.  Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization,  Office  of 


the  Deputy  Under  Secretary  of  Defense 
(Acquisition  and  Technology),  1777  North 
Kent  Street,  Suite  9100,  Arlington,  VA  22209 

2.  Director,  Small  and  Disadvantaged 
Business  Utilization,  for  the  military 
department  or  defense  agency  of  the  activity 
that  negotiated  and  accepted  the 
comprehensive  subcontracting  plan. 

3.  The  cognizant  contract  administration 
office. 

B.  Each  participating  contractor  shall 
complete  the  SF  295  "Summary  Subcontract 
Report"  in  accordemce  with  the  instructions 
on  the  back  of  the  form  on  a  semi-annual 
basis,  except  as  noted  below: 

1.  One  copy  of  the  SF  295  and  attachments 
shall  be  submitted  to  Director,  Office  of 
Small  and  Disadvantaged  Business 
Utilization,  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Acquisition  and 
Technology),  1777  North  Kent  Street,  Suite 
9100,  Arlington,  VA  22209. 

2.  Participating  contractors  shall  enter  in 
Item  14  Remarks  block  the  annual  corporate, 
division  or  plant-wide  small  business,  small 
disadvantaged  business  and  women-owned 
small  business  percentage  and  corresponding 
dollar  goals. 

3.  Participating  contractors  shall  also  enter 
separately  in  Item  14  the  percentage  and 
corresponding  dollar  goals  for  each  of  the 
two  selected  industry  categories  (see 
paragraph  rV(A}  (2)). 

4.  Participating  contractors  shall  also  enter 
separately  in  Item  14  on  a  semi-annual 
cumulative  basis  the  percentage  and 
corresponding  dollar  amount  of  subcontract 
awards  made  in  each  of  the  two  selected 
industry  categories. 

5.  Participating  contractors  shall  be  exempt 
from  the  completion  of  SF  294  "Subcontract 
Report  For  Individual  Contracts"  for  DoD 
contracts  during  their  participation  in  the 
Program. 

January  18,  2000. 
L.M.  Byimai, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[ER  Doc.  00-1544  Filed  1-21-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  proposed  infonnation 
collection  requests 

AGE^4CY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(j)),  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
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Management  and  Budget  (OMB)  has 
been  requested  by  January  31,  2000.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
March  27,  2000. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  of  Education.  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERP'EL@OMB . EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportimity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
of  information  technology. 


Dated:  January  19,  2000. 
William  E.  Burrow. 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Chief  Financial  Officer 

Type  of  Review:  Reinstatement. 
Title:  Grant  Performance  Report. 
Abstract:  ED  uses  the  information 
collection  specific  to  ED  FORM  524-B 
for  the  award  and  administration  of 
multi-year  discretionary  grants.  The 
Department  has  substantially  increased 
the  flexibility  of  the  grant  process  by 
enabling  all  years  of  multi-budgets  to  be 
negotiated  at  the  time  of  the  initial 
award.  (ED  GAPSOOl)  and  to  submit 
only  performance  report  (ED  FORM 
524-B)  to  receive  continuation  funding. 
This  clearance  also  includes 
government-wide  common  rules  for 
institutions  of  Higher  Education.  Non- 
profit agencies,  and  State  and  local 
governments. 

Additional  Information:  There  is  an 
urgent  need  for  the  six  principal  offices 
to  disseminate  the  approved  Grant 
Performance  Report  (524-B)  at 
scheduled  technical  assistance  meetings 
in  February  and  March  in  order  for 
recipients  to  prepare  the  reports 
accurately  and  to  submit  them  in  a 
timely  manner.  Failure  to  receive  the 
information  and  technical  assistance 
would  result  in  additional  hardship  to 
an  estimated  6.000  recipients. 

Failure  to  receive  the  reports  in  a 
timely  manner  woxild  delay  ED  from 
issuing  the  continuation  awards  in 
accordance  with  Departmental 
directives.  Also,  the  reported 
information  is  needed  for  ED  to 
document  program  and  administrative 
performance  on  essential  indicators 
described  in  ED's  strategic  plan  as 
required  by  the  Government 
Performance  and  Results  Act. 

We  are  requesting  an  Emergency 
Clearance  by  OMB  for  the  Grant 
Performance  Report  (524-B).  When  the 
emergency  clearance  has  been  granted 
the  Department  will  submit  the  same 
document  to  OMB  for  a  three  year 
clearance. 

Frequency:  One  time.  High-risk  grant 
organizations  may  be  required  to  report 
more  frequently. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Not-for-profit 
institutions;  Individuals  or  household. 

Reporting  and  Recordkeeping  Hour 
Burden:    Responses:  6,000.  Burden 
Hours:  120,000. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
S.W.,  Room  5624.  Regional  Office 
Building  3.  Washington,  DC.  20202- 


4651,  or  should  be  electronically  mailed 
to  the  internet  address 

OCIO IMG Issues@ed.gov,  or  should 

be  faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements,  contact  Terry 
O'Malley  at  (202)  395-6466.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  00-1707  Filed  1-24-00;  8:45  am] 

BILLING  CODE  4000-01-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
24,  2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Iflformation  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
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Title;  (3)  Sumni  ary  of  the  collection;  (4) 
Description  of  t  le  need  for,  and 
proposed  use  of.  the  infonnation;  (5) 
Respondents  arid  frequency  of 

6)  Reporting  and/or 
jiu-den.  OMB  invites 


collection;  and 
Recordkeeping 


public  commen  t. 

Dated:  January  19,  2000. 
William  E.  Burro  w. 

Leader,  Informati  jn  Management  Group, 
Office  of  the  Chie  Information  Officer. 

OfiBce  of  Eleme  dtary  and  Secondary 
Education 

Type  ofRevivw.  Reinstatment. 

Title:  Applicitions  for  Grants  imder 
the  Class  Size  Reduction  Program. 

Frequency:  A  imually. 

Affected  Pub  ic:  State,  Local,  or  Tribal 
Gov't.  SEAs  or  ^As. 

Reporting  an  i  Recordkeeping  Hour 
Burden: 

Responses:  57. 
Biuden  Hours:  14. 

Abstract:  This  application  will  be 
used  to  award  grants  to  State 
educational  agancies  for  the  purpose  of 
reducing  class  i  lize. 

Requests  for  :opies  of  the  proposed 
information  col  lection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addr  jssed  to  Vivian  Reese, 
Department  of  education.  400  Maryland 
Avenue.  SW.  Raom  5624.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  i  lailed  to  the  internet 
address  OCIO_  .IMG_Issues@ed.gov  or 
faxed  to  202-708-9346. 

Questions  regarding  burden  and/or 
the  collection  { ctivity  requirements 
should  be  directed  to  Kathy  Axt  at  (703) 
426-9692  or  vii  her  internet  address 

Kathy Axt@e(l.gov.  Individuals  who 

use  a  telecomn  lunications  device  for  the 

deaf  (TDD)  ma; '  call  the  Federal 

Information  Re  lay  Service  (FIRS)  at  1- 

800-877-«339 

[FR  Doc.  00-170 )  Filed  1-24-00;  8:45  am) 

MlXmO  CODE  400O  01-P 


0EPARTMEN1  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 


agency:  Dep 
SUMMARY:  The 
Management 
Information  O 


lent  of  Education. 
,eader.  Information 
[roup,  Office  of  the  Chief 
icer  invites  conunents 


on  the  submission  for  OMB  review  as 

required  by  the  Paperwork  Reduction 

Act  of  1995. 

DATES:  Interesled  persons  are  invited  to 

submit  comments  on  or  before  February 

24, 2000. 

ADDRESSES:  W  ritten  conunents  should 

be  addressed  1 3  the  Office  of 


Information  and  Regulatory  Affairs, 
Attention:  Daimy  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Sxmunary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi-equency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  20.  2000. 
William  E.  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Safe  and  Drug-Free  Schools  and 
Communities  National  Programs — 
Federal  Activities  Grants  Program — The 
Challenge  Newsletter. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  20; 
Burden  Hours:  400. 

Abstract:  This  program  provides  a 
communication  link  on  cxurent  and 
futiue  program  directions,  research- 
based  activities,  and  other  informatiort 
related  to  effective  drug  and  violence 
prevention  strategies  between  the 


Department  of  Education  and  State  and 
local  education  agencies  and  other 
public  and  private  organizations 
involved  with  safe  and  drug-fi-ee  schools 
programs. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346. 

Questions  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  AXT  at  (703)  426- 
9692.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 


[FR  Doc.  00-1754  Filed  1-24-00;  8:45  am] 
BILUNO  CODE  4000-01 -P 

DEPARTMENT  OF  EDUCATION 

[CFDA  No  84.031  S] 

Developing  Hispanic  Serving 
Institutions  Program 

AGENCY:  Department  of  Education. 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  2000. 

Purpose  of  Program:  Grants  to 
Hispanic  Serving  Institutions  (HSI) 
imder  the  Developing  Hispanic  Serving 
Institutions  Program  assist  eligible 
Hispanic  Serving  institutions  of  higher 
education  to  expand  their  capacity  to 
serve  Hispanic  and  low-income  students 
by  enabling  them  to  improve  their    , 
academic  quality,  institutional 
management,  and  fiscal  stability  and  to 
increase  their  self-sufficiency.  Five-year 
development  grants  and  one-year 
plaiming  grants  are  awarded. 

Eligible  Applicants:  Institutions  that, 
at  the  time  of  application,  have  an 
enrollment  of  imdergraduate  full-time 
equivalent  students  that  is  at  least  25 
percent  Hispanic  students,  and  provide 
assiu-ances  that  not  less  than  50  percent 
of  their  Hispanic  students  are  low- 
income  individuals. 


Special  Notes 

1.  If  an  institution  is  the  recipient  of 
a  grant  under  the  programs  authorized 
under  Part  A  or  B  of  Title  III  of  the 
Higher  Education  Act  of  1965,  as 
amended(HEA),  the  institution  may  not 
receive  a  grtot  under  the  HSI  Program 
if  any  part  of  the  grant  period  for  the 
HSI  Program  grant  would  overlap  with 
the  grant  awarded  imder  Part  A  or  B  of 
Title  in.  Thus,  such  an  institution  may 
not  apply  for  a  grant  imder  the  HSI 
Program  in  this  competition.  Further,  an 
institution  that  is  a  recipient  of  a  grant 
imder  Part  A  or  B  may  not  relinquish 
that  grant  in  order  to  apply  for  a  grant 
under  the  HSI  Program.  The  programs 
authorized  under  Part  A  of  Title  III  of 
the  HEA  include  the  Strengthening 
Institutions  Program,  American  Indian 
Tribally  Controlled  Colleges  and 
Universities  Program,  Alaska  Native- 
Serving  Institutions  Program,  and 
Native  Hawaiian-Serving  Institutions 
Program.  The  programs  authorized 
under  Part  B  of  Title  m  of  the  HEA 
include  the  Strengthening  Historically 
Black  Colleges  and  Universities  Program 
and  the  Strengthening  Historically  Black 
Graduate  Institutions  Program. 

2.  An  institution  that  does  not  fall 
within  the  limitation  described  in 
paragraph  1  may  apply  for  a  grant  under 
both  the  programs  authorized  under 
TiUe  in  Part  A  of  the  HEA  and  the  HSI 
Program.  However,  the  institution  may 
receive  only  one  grant  under  any  of 
those  programs.  Accordingly,  if  an 
institution  applies  for  a  grant  under 
more  than  one  program,  it  should 
indicate  that  fact  in  each  application, 
and  should  further  indicate  which  grant 
it  wishes  to  receive  if  it  is  selected  to 
receive  a  grant  under  more  than  one 
program. 

3.  We  have  changed  the  way  we 
collect  information  for  determining  the 
value  of  endowment  funds  and  total 
expenditures  for  library  materials.  As  a 
result  of  that  change,  we  do  not  now 
have  base  year  data  beyond  1996-1997 
data.  Consequently,  in  order  to  award 
FY  2000  grants  in  a  timely  maimer,  we 
will  use  1996-1997  base  year  data. 

Applications  Available:  January  25, 
2000. 

Deadline  for  Transmittal  of 
Applications:  March  10,  2000. 

Deadline  for  Intergovernmental 
Review:  May  10,  2000. 

Methods  for  Submission  of  Grant 
Applications:  We  will  accept 
applications  in  two  formats,  a  paper 
application  and  a  diskette  application. 
You  must  submit  one  original  (hard 
copy  with  signatures)  and  two  diskettes. 
Each  diskette  must  contain  a  copy  of  the 
entire  application  for  the  FY  2000  grant 
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competition,  excluding  the  following 
forms  (which  should  be  included  with 
the  hard  copy  only):  the  Application  for 
Federal  Education  Assistance  Form  (ED 
424),  HSI  Certification  Form  (ED  85 IS- 
7),  the  Assurances  and  Certification 
Forms  and  the  Endowment  Fimd 
Assurance  Form  (ED  851S-8).  The  hard 
copy  and  the  two  diskettes  must  be 
postmarked  on  or  before  the  closing  date 
of  the  competition. 

Under  both  formats  we  have 
established  mandatory  page  limits. 
Reviewers  will  be  instructed  not  to  read 
applications  beyond  the  stated  page 
limits.  If,  to  meet  the  page  limit,  you  use 
a  larger  page  or  you  use  a  print  size, 
spacing,  or  margins  smaller  than  the 
standards  in  this  notice,  we  will  reject 
your  application.  For  this  purpose,  an 
application  narrative  includes  the 
institutional  narrative,  the 
comprehensive  development  plan, 
activity  narratives,  and  the  project 
management  narrative. 

•  Tne  narrative  of  a  development 
grant  application  may  not  exceed  60 
pages.  Additionally,  essential 
appendices  may  be  attached  but  may 
not  exceed  5  pages  each. 

•  The  narrative  of  a  cooperative 
arrangement  grant  application  may  not 
exceed  120  pages.  Additionally, 
essential  appendices  may  be  attached 
but  may  not  exceed  10  pages  each. 

•  The  narrative  of  a  planning  grant 
application  may  not  exceed  20  pages. 
Additionally,  essential  appendices  may 
be  attached  but  may  not  exceed  5  pages 
each. 

The  cover  page  (ED  Form  424  and  the 
tiebreaker  information  page  on  the  back 
of  ED  Form  424)  and  all  certificates  and 
assurances  must  accompany  the  original 
application  and  are  not  included  within 
the  page  limits. 

1.  A  'page'  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  top,  bottom,  right 
and  left. 

2.  You  must  double-space  all  text  in 
the  application  narrative,  including 
titles,  headings,  footnotes,  quotations, 
references,  and  captions.  However,  you 
may  single  space  charts,  forms,  tables, 
figiu-es  or  graphs. 

Electronic  Field  Readings:  During  FY 
2000,  all  grant  applications  imder  &e 
HSI  Program  will  be  reviewed  by 
readers  fi'om  a  secure  website.  The 
.reviewers  will  provide  comments  and 
award  points  online.  Reviewers  will 
have  the  opportunity  to  discuss  any 
significant  point  differences  in  a  virtual 
chat  room  environment. 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  34  CFR  75.102.  Under  5 
U.S.C.  553,  the  Department  generally  offers 
interested  parties  the  opportunity  to 


comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Available  Funds:  Total  estimated 
funding  available  is  $42,500,000  for  FY 
2000.  Approximately  $16,500,000  will 
support  39  continuing  grants. 
Approximately  $26,000,000  will  be 
available  for  the  new  grant  competition. 

Estimated  Range  of  Awards: 

Development  Grants:  $350,000- 
$400,000  per  year. 

Planning  Grants:  $30,000 — $35,000 
for  one  year. 

Estimated  Average  Size  of  Awards: 

Development  Grant:  $375,000  per 
year. 
Plaiming  Grant:  $32,500  for  one  year. 

Estimated  Number  of  Awards: 

Development  Awards:  65. 
Planning  Grant  Awards:  10. 

Project  Period: 

60  months  for  development  grants. 
12  months  for  planning  grants. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Statutory  Prierities 

Under  Section  511(d)  of  the  HEA,  we 
give  priority  to  applications  that  contain 
satisfactory  evidence  that  the  Hispanic 
Serving  institution  has  entered  into  or 
will  enter  into  a  collaborative 
arrangement  with  at  least  one  local 
educational  agency  or  community-based 
organization  to  provide  that  agency  or 
organization  with  assistance  (from  funds 
other  than  funds  provided  under  Title  V 
of  the  HEA)  in  reducing  dropout  rates 
for  Hispanic  students,  improving  rates 
of  academic  achievement  for  Hispanic 
students,  and  increasing  the  rates  at 
which  Hispanic  secondary  school 
graduates  enroll  in  higher  education. 
We  anticipate  that  we  will  fund  imder 
this  competition  only  applications  that 
meet  this  priority. 

As  described  under  Section  514(b)  of 
the  HEA,  we  give  priority  to  grants  for 
cooperative  arrangements  that  are 
geographically  and  economically  sound 
or  will  benefit  the  applicant  Hispanic 
Serving  Institution.  We  anticipate  that 
we  will  fund  only  those  applications 
that  meet  this  priority  under  this 
competition. 

Special  Funding  Consideration 

In  tie-breaking  situations  described  in 
34  CFR  606.23  of  the  HSI  Program 
regulations,  we  award  one  additional 
point  to  an  application  bom  an 
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institution  that 
for  which  the  n^ket 
per  full-time  eq  iiv 
was  less  than 
student  at  simiUir 
one  additional 
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las  an  endowment  fund 
value  in  1996-97. 
alent  (FTE)  student, 
average  per  FTE 
type  institutions;  and 
)oint  to  an  application 


from  an  institution  that  had 
expenditures  for  library  materials  in 
1996-97,  per  FTE  student,  that  were  less 
than  the  average  per  FTE  student  at 
similar  type  institutions. 

For  the  purpose  of  these  funding 
considerations,  an  applicant  must  be 


able  to  demonstrate  that  the  market 
value  of  its  endowment  fund  per  FTE 
student,  or  expenditures  for  library  per 
FTE  student,  were  less  than  the 
following  approximated  national 
averages  for  year  1996-97. 


Two-year  public  irtstitutioos  

Two-year  nonprofit  private  institutions 
Four-year  put>Nc  institutions 
Four-year  nonpro^  private  institution 


Average 

martlet 

value  of 

endowment 

Average 
Library  ex- 
penditures 
for  materials 

fund  per 
FTE  student 

per  FTE 
student 

$1,332 

$45 

11.567 

121 

2,829 

165 

42,579 

254 

If  a  tie  still  retains  after  applying  the 
additional  poinjts,  we  determine  that  an 
institution  will  receive  an  award 
according  to  a  aombined  ranking  of  two- 
year  and  four-ypar  institutions.  This 
ranking  is  established  by  combining 
library  expenditures  and  endowment 
values  per  FTE  student.  The  institutions 
with  the  lowest  combined  library 
expenditures  per  FTE  student  and 
endowment  vajues  per  FTE  student  are 
ranked  higher  i^  strict  nxmierical  order. 

AppUcri>le  Regulations 

(a)  The  Department  of  Education 
General  Administrative  Regulations 
(EDGAR)  in  34]CFR  Parts  74.  75.  77,  79, 
82,  85.  86.  97,  §8,  and  99;  and  (b)  the 
regulations  for  the  HSI  Program  in  34 
CFR  Part  606.  The  HSI  final  regulations. 
34  CFR  part  603,  were  published  in  the 
Federal  Registi  ir  on  December  15, 
1999.64  FR  70J46-70155. 

For  Applications  or  Information 
Contact;  Jessie iDeAro,  Title  V- 
Developing  Hiipanic  Serving 
Institutions  Program.  U.S.  Department 
of  Education,  Office  of  Postsecondary 
Education,  Higher  Education  Programs, 
1990  K  Street  1  J.W..  6th  floor, 
Washington  EX :  20006-8501.  Telephone 
(202)  502-756  ;.  The  email  address  for 

Jessie  DeAro  is  Jessie dearo@ed.gov. 

Individuals  vho  use  a 
telecommunic  itions  device  for  the  deaf 
(TDD)  may  cal  the  Federal  Information 
Relay  Service  FIRS)  at  1-800-877- 
8339. 

Individuals  *vith  disabilities  may 
obtain  this  doc  ument  in  an  alternate 
format  (e.g.,  Biaille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  :ontact  person  specified 
in  the  preceding  paragraph.  Individuals 
with  disabiliti  ;s  may  obtain  a  copy  of 
the  applicatioi  i  package  in  an  alternate 
format,  also,  b  y  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  <  n  alternate  format  the 


standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Docwownt 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  the  following  sites: 

http://www.ed.gov/news.html 
http://ocfo.ed.gov/fedreg.htm 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  the 
previously  mentioned  web  sites.  If  you 
have  any  questions  about  using  the  PDF, 
call  the  U.S.  Government  Printing  Office 
(GPO)  toll  free,  at  1-888-293-6498;  or 
in  the  Washington,  DC  area  at  (202) 
512-1530. 

Note:  The  official  version  of  a  document  is 
the  document  Published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Ck)de 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  USC  1059c. 
Dated:  January  19,  2000. 
A.  Lee  Fritschler, 

Assistant  Secretary  Office  of  Postsecondary 

Education. 

(FR  Doc.  00-1725  Filed  1-24-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education— Safe  and  Drug-Free 
Schools  and  Communities  National 
Programs — Federal  Activities  Grants 
Program 

agency:  Department  of  Education 


ACTION:  Notice  of  proposed  priority  and 
selection  criteria  for  fiscal  year  2000  and 
subsequent  years. 

summary:  The  Secretary  announces  a 
proposed  priority,  eligible  applicants, 
and  selection  criteria  for  fisc^  year  (FY) 
2000  and.  at  the  discretion  of  the 
Secretary,  for  subsequent  years  imder 
the  Safe  and  Drug-Free  Schools  and 
Communities  (SDFSC)  National 
Programs — Federal  Activities  Grants 
Program.  The  Secretary  takes  this  action 
to  focus  Federal  financial  assistance  on 
an  identified  national  need — the 
development  and  dissemination  of  a 
newsletter  with  information  about 
effective  practices  to  prevent  drug  use 
and  violent  behavior  among  youth.  The 
Challenge  newsletter  will  provide  a 
communication  link  on  current  and 
future  program  directions,  research- 
based  activities,  and  other  information 
related  to  effective  drug  and  violence 
prevention  strategies  between  the  U.S. 
Department  of  Education  and  State  and 
local  education  agencies  and  other 
public  and  private  organizations 
involved  with  safe  and  drug-free  schools 
programs. 

Eligible  Applicants:  Eligible 
applicants  under  this  competition  are 
public  and  private  nonprofit 
organizations  and  individuals. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  this 
proposed  priority.  All  comments 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection. 
'  during  and  after  the  comment  period,  in 
Room  3E310,  400  Maryland  Avenue, 
SW,  Washington.  DC.  between  the  hours 
of  8:30  a.m.  and  4:00  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays.  On  request,  the 
Department  supplies  an  appropriate  aid, 
such  as  a  reader  or  print  magnifier,  to 
an  individual  with  a  disability  who 
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needs  assistance  to  review  the 
comments.  An  individual  with  a 
disability  who  wants  to  schedule  an 
appointment  for  this  type  of  aid  may 
call  (202)  205-8113  or  (202)  260-9895. 
An  individual  who  uses  a  TDD  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 
DATES:  Comments  must  be  received  by 
the  Department  on  or  before  February 
24, 2000. 

ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Gail  Beaumont,  Safe  and 
Drug- Free  Schools  Program,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  3E310,  Washington, 
DC  20202-6123.  Comments  may  be  sent 
through  the  Internet:  comments@ed.gov. 
You  must  include  the  term  "Federal 
Activities  Grants  Program"  in  the 
subject  line  of  your  electronic  message. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Beaumont,  Safe  and  Drug-Free  Schools 
Programs,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  3E310,  Washington,  DC  20202- 
6123,  (202)  260-3954.  Fax:  (202)  260- 
7767.  Internet:  http/Zwww.ed.gov/ 
offices/OESE/SDFS. 

Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339. 
Individuals  with  disabilities  may  obtain 
this  dociunent  in  an  alternate  format 
(e.g..  Braille,  large  print,  audio  tape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  above. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Register 
concurrent  with  or  following  the  publication 
of  the  notice  of  final  priorities. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  one  proposed  priority 
for  fiscal  year  2000,  and  related 
selection  criteria.  Under  the  absolute 
priority,  the  Secretary  intends  to  award 
one  cooperative  agreement  for  up  to  36 
months;  this  cooperative  agreement  will 
support  a  means  of  communicating  with 
the  field  on  current  and  future  program 
directions,  research-based  activities,  and 
other  information  related  to  effective 
drug  and  violence  prevention  practices 
through  The  Challenge  newsletter.  The 
primary  audience  for  The  Challenge  is 
classroom  teachers. 

Applicants  must  demonstrate 
extensive  knowledge  of  elements  of 
effective  drug  and  violence  prevention 
programs  and  ciurent  research  in  the 
area  of  drug  and  violence  prevention 
programs  and  current  research  in  the 
area  of  drug  and  violence  prevention. 
Funds  under  the  Safe  and  Drug-Free 


Schools  Program  reach  97  percent  of  the 
nation's  school  districts.  While  most 
school  districts  have  implemented  drug 
and  violence  prevention  activities  in 
some  form,  too  often  these  activities  are 
nairow  in  scope  and  are  not  based  on 
science.  Many  school  districts  lack  data 
on  the  effects  of  their  drug  and  violence 
prevention  programs  on  student 
behavior.  They  need  information  about 
programs  that  have  proven  to  be 
effective  or  promising  that  they  can 
adopt  for  their  students.  Although 
research  exists  on  drug  and  violence 
prevention  strategies  that  have  positive 
results,  too  often  this  research  is  not 
known  to  school  persoimel,  and  does 
not  get  translated  into  practice.  The 
Challenge  will  provide  classroom 
teachers  and  other  professionals  with 
information  about  effective  or  promising 
drug  and  violence  prevention  programs 
and  strategies,  articles  by  experts  in  the 
prevention  field,  and  other  timely 
information  covering  a  broad  range  of 
topics  that  comprise  the  expanding 
knowledge  base  on  drug  and  violence 
prevention. 

With  regard  to  content,  the  following 
information  describes  examples  of 
topics  and  types  of  articles  diat  have 
been  featured  in  past  issues  of  The 
Challenge: 

•  Information  about  principles  of 
effective  drug  and  violence  prevention 
programs. 

•  Key  elements  or  characteristics  of 
successful  drug  and  violence  prevention 
programs. 

•  Research  studies  and  data  related  to 
drug  and  violence  prevention. 

•  Articles  by  recognized  experts  in 
fields  related  to  safe  and  drug-free 
schools. 

•  Articles  describing  model  programs. 

•  Information  that  describes 
discretionary  grant  activities  funded 
under  the  Safe  and  Drug-Free  Schools 
Program,  National  Programs,  including 
resources  and  products  resulting  fi-om 
the  activities. 

•  Timely  information  on  special 
topics  such  as  emerging  trends  in  use  of 
specific  drugs,  or  early  warning  signs  of 
violent  behavior. 

•  Resoiu-ces  and  helplines  for 
obtaining  information  and  materials  on 
drug  and  violence  prevention. 

While  applicants  are  expected  to 
address  in  their  applications  the  topics 
and  types  of  articles  described  in  the 
above  list,  the  list  is  by  no  means 
comprehensive.  Applicants  are 
encouraged  to  offer  suggestions  on  ways 
to  communicate  with  the  field  on  key 
issues. 

Frequency  of  past  publication  of  The 
Challenge  has  ranged  from  6-10  times 


per  year,  and  the  number  of  pages  has 
ranged  from  4-26  pages  per  issue.  The 
number  of  copies  has  been  50,000  per 
issue.  These  numbers  are  offered  as 
guides  based  on  past  practice,  and  are 
not  requirements  of  the  current 
competition.  Applicants  are  encoiu-aged 
to  offer  suggestions  regarding  the  length 
and  fi-equency  of  publication,  as  well  as 
number  of  copies  per  issue  and 
dissemination  plan. 

The  applicant  funded  under  the 
absolute  priority  in  this  notice  will  have 
the  responsibility  to  design,  develop, 
publish,  disseminate,  and  manage  all 
aspects  of  The  Challenge  consistent 
with  the  specific  requirements  in  the 
absolute  priority  below.  In  submitting 
their  proposals  for  funding,  applicants 
are  encotu^ged  to  offer  suggestions  and 
ideas  for  The  Challenge  in  addition  to 
those  specified  in  the  absolute  priority. 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3)  and  the  Safe  and  Drug-Free 
Schools  and  Communities  Act  of  1994, 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary  funds 
imder  this  competition  only 
applications  that  meet  this  absolute 
priority.  Under  the  absolute  funding 
priority  for  this  competition,  applicants 
must  propose  projects  that: 

(1)  Design,  develop,  publish,  and 
disseminate  The  Challenge,  a  newsletter 
for  educators,  prevention  specialists, 
and  other  professionals  in  fields  related 
to  education  and  drug  and  violence 
prevention  to  provide  information  above 
effective  practices  to  prevent  drug  use 
and  violent  behavior  among  youth. 

(2)  Manage  all  aspects  of  The 
Challenge,  including  developing      * 
contents  of  each  issue,  writing  or 
soliciting  articles  for  each  issue, 
preparing  artwork,  handling  all  design 
and  pre-production  tasks,  and  printing 
and  mailing. 

(3)  Create,  maintain,  and  expand  a 
subscriber  data  base  for  ED. 

(4)  Evaluate  on  an  ongoing  basis  the 
impact  of  The  Challenge  on  the 
intended  audience,  and  use  evaluation 
results  for  continuous  improvement  of 
the  newsletter-. 

(5)  Develop,  create,  and  maintain  a 
Web  site  to  post  each  issue  and  receive 
reader  comments  and  suggestions. 

(6)  Agree  to  have  content  of  the 
newsletter  reviewed  and  approved  by 
the  Department  of  Education  prior  to 
publication. 

Selection  Criteria 

The  following  selection  criteria  will 
be  used  to  evaluate  applications  for  one 
cooperative  agreement  under  this 
competition.  The  maximum  score  for  all 
these  criteria  is  100  points.  The 
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maximum  scor  t  for  each  criterion  or 
factor  under  th^t  criterion  is  indicated 
in  parentheses. 

(1)  Significanci .  (10  points) 

In  determinii  ig  the  significance  of  the 
proposed  project,  the  following  factor  is 
considered:  Th }  potential  contribution 
project  to  increased 


of  the  proposec 

knowledge  or  t  nderstanding  of 
educational  problems,  issues,  or 
effective  strategies. 

(2)  Quality  oft.  le  project  design.  (30 
points) 

In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
following  facto  rs  are  considered: 

(a)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable.  (10) 

(b)  The  exteilt  to  which  the  design  of 
the  proposed  pp-oject  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  peculation  or  other 
identified  nefiBas.  (5) 

(c)  The  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  to  the  priority  or  priorities 
established  fori  the  competition.  (15) 

(3)  Adequacy  6f  resources.  (10  points) 

In  deterBftiHing  the  adequacy  of 
resources  for  the  proposed  project,  the 
following  factw  is  considered:  The 
extent  to  which  the  costs  are  reasonable 
in  relation  to  t  le  objectives,  design,  and 
potential  signi  icance  of  the  proposed 
project. 

(4)  Quality  of  i  nanagement  plan.  (25 
points) 

In  detennin:  ng  the  quality  of  the 
management  p  Ian  for  the  proposed 
project,  the  following  factors  are 
considered. 

(a)  The  adec  uacy  of  the  management 
plan  to  achiev  3  the  objectives  of  the 
proposed  proj  >ct  on  time  and  within 
budget,  incluc  ing  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks.  (5) 

(b)  The  adequacy  of  mechanisms  for 
ensuring  highiquality  products  and 
services  from  he  proposed  project, 
including  qua  ifications  and  experience 
of  key  person]  lel  in  writing  and  editing 
newsletters  for  education,  prevention 
and  related  fi(  Ids.  (10) 

(c)  The  exte  nt  to  which  the  time 
commitments  of  the  project  director  and 
principal  inve  stigator  and  other  key 
project  persoi  nel  are  appropriate  and 
adequate  to  m  eet  the  objectives  of  the 
proposed  pro  ect.  (5) 

(d)  How  th«  applicant  will  ensure  that 
a  diversity  of  jerspectives  are  brought  to 


bear  in  the  operation  of  the  proposed 
project,  including  those  of  students, 
faculty,  parents,  the  business 
community,  a  variety  of  disciplinary 
and  professional  fields,  recipients  or 
beneficiaries  of  services,  or  others,  as 
appropriate.  (5) 

(5)  Quality  of  project  evaluation.  (25 
points) 

In  determining  the  quality  of  the 
evaluation,  the  following  factors  are 
considered: 

(a)  The  extent  to  which  the  evaluation 
plan  provides  for  an  ongoing  evaluation 
of  the  effectiveness  of  The  Challenge 
newsletter,  and  its  impact  on  the 
intended  audience.  (10) 

(b)  The  extent  to  which  the  evaluation 
results  will  be  used  for  continuous 
improvement  of  The  Challenge.  (5) 

(c)  The  extent  to  which  the  methods 
of  evaluation  are  appropriate  to  the 
context  within  which  the  project 
operates.  (5) 

(d)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assignment  of  progress  toward  achieving 
intended  outcomes.  (5) 

IntergoYerameatal  Review 

This  pro-am  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
government  for  coordination  and  review 
of  proposed  Federal  financial  assistance. 

In  accordance  with  this  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Electronic  Access  To  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington.  D.C.  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 


of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  7131. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.184P  Office  of  Elementary  and 
Secondary  Education — Safe  and  Drug-Free 
Schools  and  Communities  National 
Programs — Federal  Activities — The 
Challenge  Newsletter) 

Dated:  January  19,  2000. 
Michael  Cohen, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  00-1726  Filed  1-24-00;  8:45  am] 

aiLUNO  CODE  4000-01-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.037] 

Office  of  student  Rnancial  Assistance; 
Federal  Perkins  and  National  Direct 
Student  Loan  Programs 

agency:  Department  of  Education. 
ACTION:  Notice  of  availability  of  the 
Federal  Perkins  Loan  a»d  Naticmal 
Direct  Student  Loan  Programs  Directcay 
of  Designated  Low-Income  Schools  for 
Teacher  Cancellation  Benefits  for  the 
1999-2000  School  Year. 


I  We  are  announcing  that  the 
1999-2000  Federal  Perkins  Loan  and 
National  Direct  Student  Loan  Programs 
Directory  of  Designated  Low-Income 
Schools  (The  Directory)  is  now  avalabie 
on  the  Department  of  Education's  (the 
Department's)  Web  site.  Under  the 
Federal  Perkins  Loan  and  National 
Direct  Student  Loan  programs,  a 
borrowCT  may  have  repayment  of  his  or 
her  loan  deferred  and  a  portion  of  his 
or  her  loan  canceled  if  the  borrower 
teaches  full-time  for  a  complete 
academic  year  in  a  designated 
elementary  or  secondary  school  having 
a  high  concentration  of  students  from 
low-income  families.  In  the  1999-2000 
Directory,  we  list,  on  a  State-by-State 
and  Territory-by-Territory  basis,  the 
schools  in  which  a  borrower  may  teach 
during  the  1999-2000  school  year  to 
qualify  for  deferment  and  cancellation 
benefits. 

DATES:  The  Directory  is  currenUy 
available  at  the  Department's  Web  site. 
ADDRESSES:  You  may  obtain  information 
concerning  specific  schools  listed  in  the 
Directory  from  Chrissa  Allen.  Systems 
Administration  Branch.  Campus-Based 
Programs  Systems  Division,  Office  of 
Student  Financial  Assistance,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  S.W..  (Portals  Building,  Room 
6200),  Washington,  D.C.  20202-5447, 
Telephone  (202)  708-7738.  You  may 
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obtain  information  concerning 
deferment  and  cancellation  of  a 
National  Direct  or  Federal  Perkins  loan 
from  Gail  McLamon,  Program 
Specialist,  Product  Development 
Division,  Office  of  Student  Financial 
Assistance,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S.W., 
(Regional  Office  Building  3,  Room 
3045),  Washington,  D.C.  20202-5447, 
Telephone  (202)  708-8242.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (Firs)  at  1- 
800-877-8339. 

FOR  FURTHER  INFORMATION  CONTACT: 

Directories 'are  also  available  in  an 
electronic  format  at  (1)  each  institution 
of  higher  education  participating  in  the 
Federal  Perkins  Loan  Program,  (2)  each 
of  the  fifty-seven  (57)  State  and 
Territory  Departments  of  Education,  (3) 
each  of  the  major  Federal  Perkins  Loan 
billing  services,  and  (4)  the  U.S. 
Department  of  Education,  including  its 
regional  offices.  Individuals  with 
disabilities  may  obtain  this  notice  in  an 
alternate  format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  by 
contacting  the  Alternate  Format  Center 
at  (202)  260-9895  between  8:30  a.m. 
and  4:30  p.m..  Eastern  time,  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  We  select 
schools  that  qualify  a  borrower  for 
deferment  and  cancellation  benefits 
under  the  procediu^es  contained  in  the 
Federal  Perkins  Loan  Program 
regulations  in  34  CFR  674.53,  674.54 
and  674.55. 

We  have  determined  that,  for  the 
1999-2000  academic  year,  full-time 
teaching  in  the  schools  set  forth  in  the 
1999-2000  Directory  qualifies  a 
borrower  for  deferment  and  cancellation 
benefits. 

We  are  providing  the  Directory  to 
each  institution  participating  in  the 
Federal  Perkins  Loan  Program  in  an 
electronic  format  only.  Borrowers  and 
other  interested  parties  may  check  the 
Web  site  or  their  lending  institution,  the 
appropriate  State  or  Territory 
Department  of  Education,  a  regional 
office  of  the  Department  of  Education, 
or  contact  us  directly  at  the  Office  of 
Student  Financial  Assistance 
concerning  the  identity  of  qualifying 
schools  for  the  1999-2000  academic 
year.  We  retain,  on  a  permanent  basis, 
copies  of  past  Directories. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO),toll 
free  at  1-888-293-6498;  or  in  the 
Washington,  D.C.  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.html. 

Program  Authority:  20  U.S.C.  1087aa- 
1087ii  and  20  U.S.C.  421-429,  unless 
otherwise  noted. 

Dated:  January  19,  2000. 
Greg  Woods, 

Chief  Operating  Officer.  Office  of  Student 

Financial  Assistance. 

(FR  Doc.  00-1727  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  400(M>1-P 


DEPARTMErn*  OF  ENERGY 

Solicitation  for  Expressions  of  Interest; 
Low-Cost  Prototype  Inverters 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  Solicitation  for 
Participation  in  Competition  to  Create 
Low-Cost  Inverters. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  in  partnership  with  the 
National  Association  of  State  Energy 
Officials  (NASEO),  the  Institute  of 
Electrical  and  Electronics  Engineers 
(IEEE),  and  other  sponsors  announces 
an  opportimity  for  qualified  colleges 
and  university  engineering  programs  to 
submit  proposals  to  compete  for  a  cash 
prize  for  funds  to  build  prototype,  low- 
cost  inverters,  in  a  contest  titled  the 
2001  Future  Energy  Challenge.  This 
competition  is  open  to  schools  with 
ABET-accredited  engineering  programs 
or  the  equivalent. 

DATES:  Additional  information  on  this 
competition  and  application 
requirements  will  be  mailed  beginning 
February  1,  2000,  with  a  due  date  for 
receipt  of  application  requirements  of 
April  3,  2000.  Schools  selected  to 
compete  in  the  2001  Futiue  Energ>' 
Challenge  will  be  notified  by  May  1 , 
2000.  The  competition  will  be 
scheduled  for  late  May  or  early  June 
2001. 

ADDRESSES:  If  your  school  is  interested 
in  receiving  an  application  requirements 


package  for  the  2001  Futiu-e  Energy 
Challenge,  complete  the  attached  form 
and  fax  or  mail  it  to  the  address  on  the 
form.  You  can  also  e-mail  your  response 
to:  samuel.biondo@hq.doe.gov.  Be  sxae 
to  include  all  the  information  requested 
on  the  form  or  in  your  e-mail  message. 
The  application  requirements  package 
will  also  provide  information  on  how 
you  might  qualify  for  seed  money  from 
other  sponsors.  (Note:  The  agency  or 
organization  providing  the  seed  money 
will  solicit  and  evaluate  the  application 
requirements  for  seed  funding,  not 
DOE.) 

SUPPLEMENTARY  INFORMATKM:  The  2001 
Future  Energy  Challenge  seeks  to 
dramatically  improve  the  design  and 
reduce  the  cost  of  DC-AC  inverters  and 
interface  systems  for  use  in  distributed 
generation  systems.  DOE  is  joining  with 
NASEO,  and  possibly  others,  to  sponsor 
this  competition  with  the  goal  of  making 
these  interface  systems  practical  and 
cost  effective.  The  objectives  are  to 
design  elegant,  manuJFactiuable  systems 
that  would  reduce  the  costs  of 
commercial  interface  systems  by  at  least 
50%  and,  thereby,  accelerate  the 
deployment  of  distributed  generation 
systems  in  homes  and  buildings. 
Schools  with  the  capability  to  imdertake 
the  challenging  task  of  designing 
complete  systems  or  modif^ng 
commercial  inverters  to  achieve  design 
and  manufacturability  improvements 
that  lead  to  cost  reductions  of  50%  or 
better  are  invited  to  submit  proposals  to 
DOE  to  compete.  Schools  may  elect  to 
compete  in  one  of  three  classes:  an 
engineering  design  study  class  that  *" 

involves  a  thorough  design,  analysis, 
cost,  and  simulation  study;  a  scale 
prototype  class  in  which  hardware  is 
built  and  demonstrated  at  a  fraction  of 
the  target  power  level;  and  a  full 
prototype  class  that  leads  to  a 
comprehensive  hardware  system. 
Schools  should  plan  to  form  multi- 
disciplinary  teams  to  address  the  energy 
source  characteristics  (selected  from 
fuel  cells,  solar  panels,  or  other  direct 
energy  conversion  devices),  design  the 
power  electronics,  design  packaging  and 
thermal  management  systems,  develop 
filtering  and  other  interface  sub- 
systems, analyze  process  costs  and 
manufacturability,  and  perform 
economic  and  life-cycle  cost  analyses. 
The  hardware  prototypes  judged  as 
best  will  be  tested  by  fuel  cell 
manufacturers,  at  DOE  energy 
technology  centers,  or  at  national 
laboratory  facilities  as  interfaces  for  a 
fuel  cell  source.  The  school  with  the 
most  cost-effective,  fully  functional 
design  that  can  meet  the  aggressive  cost 
target  will  win  a  prize  of  at  least 
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$50,000.  Propjosals  will  be  judged  by  a  Issued  in  Washington,  D.C.,  on  January  14, 

distinguished  panel  of  experts  from  the       2000. 

^  Robert  W.  Gee, 

Assistant  Secretary  for  Fossil  Energy. 


IEEE. 
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BH-UNG  CODE  64S(M>1-P 


2001  Future  Energy  Challenge 

ilesponse  to  the  U.S.  Department  of  Energy's  Solicitation 

for  Expressions  of  Interest  - 

Low-Cost  Prototype  Inverters 

1  lame  of  Proposed  Team  Leader: 


Affiliation: 


Address  of  Proposed  Team  Leader: 


.  ^hone  Number: 


.1 


-Mail: 


Date  of  This  Response: 


(FR  Doc.  00-1 720  Filed  1-24-00;  8:45  am] 
MLUNG  CODE  64SO-01-C 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RPOO-163-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  19,  2000. 

Take  notice  that  on  January  13,  2000, 
Kem  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  January  13,  2000. 

Seventh  Revised  Sheet  No.  70 
Third  Revised  Sheet  No.  88 
First  Revised  Sheet  No.  88-A 
First  Revised  Sheet  No.  89 
Third  Revised  Sheet  No.  90 
Ninth  Revised  Sheet  No.  500-A 
Ninth  Revised  Sheet  No.  600-A       ' 
Ninth  Revised  Sheet  No.  700-A 
Eighth  Revised  Sheet  No.  891 

Kem  River  states  that  the  piurpose  of 
this  filing  is  to  establish  procedures  in 
its  tariff  to  allow  shippers  to  net  and/or 
trade  shipper  imbalances. 

Kern  River  states  that  is  has  served  a 
copy  of  this  filing  upon  its  customers 
emd  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://virww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1693  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Southwest  Power  Pool,  Inc.;  Notice  of 
Settlement  Conference 

DATE:  January  19,  2000. 

Take  notice  that  a  Settlement 
Conference  will  be  convened  to  discuss 
compensation  for  deferred  maintenance 
costs  in  Docket  No.  ER99-4 3 92-000. 
The  Settlement  Conference  is  scheduled 
for  Monday,  January  24.  2000,  at  10:00 
a.m.  The  Settlement  Conference  will  be 
held  at  the  Offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  D.C.  20426,  for 
the  purpose  of  exploring  settlement  of 
the  captioned  proceeding. 

Any  party  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information  contact 
Moira  Notargiacomo  at  (202)  208-1079. 

David  P.  Boergers, 

Secretary. 

[FR  Dog.  00-1691  Filed  1-24-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  EC0O-4»-00O,  et  al.] 

Cajun  Electric  Power  Cooperative,  Inc., 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  18,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cajun  Electric  Power  Cooperative, 
Inc.,  and  Louisiana  Generating  LLC 

(Docket  No.  ECOO-48-OOOl 

Take  notice  that  on  January  13,  2000, 
Louisiana  Generating  LLC  (Generating) 
tendered  for  filing  an  application  under 
section  203  of  the  Federal  Power  Act  for 
approval  of  the  transfer  of  certain 
transmission  facilities  associated  with 
generating  facilities  being  sold  to 
Louisiana  Generating  LLC  by  Cajim 
Electric  Power  Cooperative,  Inc.  (Cajun). 
Generating  also  requested  approval  of 
the  assignment  of  four  power  sales 
agreements  from  Cajun  to  Generating. 

Comment  date:  February  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Ameren  Services  Company 

[Docket  No.  EROO- 1084-000] 

Take  notice  that  on  January  13,  2000, 
Ameren  Services  Company  (Ameren) 
tendered  for  filing  a  Service  Agreement 
for  Market  Based  Rate  Power  Sales 
between  Ameren  and  the  City  of 
Sikeston.  Board  of  Municipal  Utilities. 
Ameren  asserts  that  the  purpose  of  the 
Agreement  is  to  replace  the  unexecuted 
Agreement  in  Docket  No.  ER98-4440- 
000  with  an  executed  Agreement. 

Ameren  requests  that  the  Service 
Agreement  become  effective  August  3. 
1998. 

Comment  date:  February  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ameren  Services  Company 

(Docket  No.  EROO-1 085-000) 

Take  notice  that  on  January  13,  2000, 
Ameren  Services  Company  (Ameren) 
tendered  for  filing  a  Service  Agreement 
for  Market  Based  Rate  Power  Sales 
between  Ameren  and  Duke  Energy 
Trading  &  Marketing,  L.L.C.  Ameren 
asserts  that  the  purpose  of  the 
Agreement  is  to  replace  the  unexecuted 
Agreement  in  Docket  No.  98-3886-000 
with  an  executed  Agreement. 

Ameren  requests  that  the  Service 
Agreement  become  effective  August  3, 
1998. 

Comment  date:  February  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-1 086-000] 

Take  notice  that  on  January  13,  2000, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  Amendment  No.  2  to  the  Meter 
Service  Agreement  between  the  ISO  and 
PG&E  Energy  Services  Corporation,  for 
acceptance  by  the  Commission.  The  ISO 
states  that  Amendment  No.  2  modifies 
Schedule  1  of  the  Meter  Service 
Agreement  to  reflect  changes  in  meter 
information  concerning  meter  resources 
and  their  locations. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  February  2.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EROO-1087-OOOj 

Take  notice  that  on  Januarj'  13,  2000, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  Amendment  No.  1  to  the  Meter 
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Service  Agreement  between  the  ISO  and 
Cabrillo  Power  II  LLC,  for  acceptance  by 
the  Commiss  on.  The  ISO  states  that 
Amendment  ^o.  1  modifies  Schedule  1, 
Section  3.3.2  of  the  Meter  Service 
Agreement  to  reflect  changes  in  meter 
information  c  onceming  meter  locations 
and  addresses. 

The  ISO  stiites  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  servic  e  list  in  the  above- 
referenced  dc  cket. 

Ckjmment  t\ate:  February  2,  2000,  in 
accordance  v  ith  Standard  Paragraph  E 
'  his  notice. 


at  the  end  of 
6.  Northeast 


Jtilities  Service  Company 


[Docket  No.  EF  00-1088-000] 

Take  notici  i  that  on  January  13,  2000, 
Northeast  Ut  lities  Service  Company 
(NUSCO)  ten  iered  for  filing,  a  First 
Amendment  to  its  Service  Agreement 
No.  55  under  FERC  Electric  Tariff 
Original  Volume  No.  9,  under  which 
New  Hampsl  ire  Electric  Cooperative 
(NHEC)  take^  Network  Integration 
Transmissioij  Service  under  the  NU 
System  Companies'  Open  Access 
Transmission  Service  Tariff. 

NUSCO  stites  that  the  amendment 
changes  the  delivery  points  identified  in 
Service  Agreement  No. 55  and  is  being 
filed  to  correspond  to  a  settlement 
reached  between  the  NU  System 
Companies  a  id  NHEC  and  filed  with 
the  Commiss  ion  in  Docket  Nos.  EL96- 
53-000  and  1X95-37-000. 

NUSCO  r©  juests  waiver  of  the 
Commission  s  regulations  to  allow  the 
amendment  o  become  effective  as  of 
January  1,  2C  00,  the  effective  date 
requested  foi  the  Settlement. 

Comment  iate:  February  2,  2000,  in 
accordance  \  nth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PECO  Ene  rgy  Company 

[Docket  No.  El  iOO-l  089-000] 

Take  notice  that  on  January  13,  2000, 
PECO  Energt  Company  (PECO)  filed  an 
amendment  ;o  its  Electric  Tariff  Original 
Voliune  No.  1  accepted  by  the 
Commission  in  Docket  No.  ER95-770,  as 
subsequently '  amended  and  accepted  by 
the  Commis!  ion  in  Docket  No.  ER97- 
316.  The  am  jndment  requests 
Commission  authorization  to  make 
market  base(  I  sales  of  specified  ancillary 
services. 

PECO  reqi  lests 
Commission 
revised  tarif 
January  14, : 

Comment 
accordance 
at  the  end  o 


a  waiver  of  the 
s  regulations  to  permit  the 
sheets  to  become  effective 
000. 

date:  February  2,  2000,  in 
vith  Standard  Paragraph  E 
this  notice. 


8.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER00-1090-O00] 

Take  notice  that  on  January  13,  2000, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  a  quarterly 
report  for  the  quarter  ending  December 
31,  1999. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Services,  Inc. 

[Docket  No.  EROO-1091-000] 

Take  notice  that  on  January  13,  2000, 
Entergy  Services,  Inc.  (Entergy),  on 
behalf  of  Entergy  Gulf  States.  Inc. 
(Entergy  Gulf  States),  tendered  for  filing 
an  Interconnection  and  Operating 
Agreement  between  Entergy  Gulf  States 
and  SRW  Cogeneration  Limited 
Partnership  (SRW). 

Comment  date:  February  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  niinova  Power  Marketing,  Inc. 

[Docket  No.  EROO-1092-000] 

Take  notice  that  on  January  13,  2000, 
Illinova  Power  Marketing,  Inc.  (IPMI) 
tendered  for  filing  Electric  Power 
Transaction  Service  Agreements  under 
which  Cargill  Alliant,  LLC  and 
Springfield  City  Water  Light  &  Power 
will  taJce  service  pursuant  to  IPMl's 
power  sales  tariff.  Rate  Schedule  FERC 
No.  1. 

IPMI  has  requested  an  effective  date 
of  December  14,  1999,  for  each  service 
agreement. 

Comment  date:  February  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cadillac  Renewable  Energy  LLC 

[Docket  No.  EROO-1097-OOOl 

Take  notice  that  on  January  12,  2000, 
Cadillac  Renewable  Energy  LLC  filed 
their  quarterly  report  for  the  quarter 
ending  December  31,  1999. 

Comment  date:  February  1,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Cleco  Utility  Group,  Inc. 

[Docket  No.  EROO-1 098-000] 

Take  notice  that  on  January  10,  2000, 
Cleco  Utility  Group,  Inc.,  Transmission 
Services  (CLECO)  filed  their  service 
agreements  for  non-firm  and  short  term 
firm  point-to-point  transmission 
services  by  CLECO  to  Cargill  and 
Alliant,  LLC. 

CLECO  requests  an  effective  date  of 
December  22,  1999. 

Copies  of  this  filing  have  been  served 
to:  Ms.  Arlene  Jorgensen  Hillestad, 
Contract  Administrator,  Cargill-Alliant, 


LLC,  P.  O.  Box  5653,  Minneapolis,  MN 
55440-5653. 

Comment  date:  January  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  ACN  Power,  Inc. 

[Docket  No.  EROO-11 02-000] 

Take  notice  that  on  January  11,  2000. 
ACN  Power,  Inc.  tendered  for  filing  a 
letter  fi'om  the  Executive  Conmiittee  of 
the  Western  Systems  Power  Pool 
(WSPP)  indicating  that  ACN  Power,  Inc. 
had  completed  all  the  steps  for  pool 
membership.  ACN  Power,  Inc.  requests 
that  the  Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

ACN  Power,  Inc.  requests  an  effective 
date  of  January  6,  2000  for  the  proposed 
amendment. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee. 

Comment  date:  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Indianapolis  Power  &  Light 
Company 

(Docket  No.  OAOO-^1-000] 

Take  notice  that  on  January  6,  2000, 
Indianapolis  Power  &  Light  Company 
(Indianapolis)  submitted  standards  of 
conduct  under  Order  No.  889  et  seq.^ 

Indianapolis  states  that  it  served 
copies  of  die  filing  on  the  service  list, 
to  the  Indiana  Utility  Regulatory 
Commission,  Cinergy  Corp.,  and 
Hoosier  Energy  Rural  Electric 
Cooperative,  Inc. 

Comment  date:  February  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph  E 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedvue  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


'  Open  Access  Same-Time  Information  System 
(Formerly  Real-Time  Information  Network)  and 
Standards  of  Conduct,  61  FR  21737  (May  10,  1996), 
FERC  Stats.  &  Regs.,  Regulations  Preambles  )anuary' 
1991-1996  ^  31.035  (April  24,  1996),  Order  No. 
889-A,  order  on  rehearing.  62  FR  12484  (March  14, 
1997),  in  FERC  Stats.  &  Regs.  1  31,049  (March  4, 
1997);  Order  No.  889-B,  rehearing  denied,  62  FR 
64715  (December  9,  1997),  UI  FERC  Stats.  &  Regs. 
1  31,253  (November  25, 1997). 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  fihngs  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1690  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

January  19,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
writh  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2589-024. 

c.  Date  filed :]uly  29,  1999. 

d.  Applicant:  Marquette  Boeird  of 
Light  and  Power. 

e.  Name  of  Project:  Marquette 
Hydroelectric  Project. 

f.  Location:  On  the  Dead  River  near 
the  City  of  Marquette,  Marquette 
Coimty,  Michigan.  The  project  would 
not  use  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  David  E. 
Hickey,  Marquette  Board  of  Light  and 
Power,  2200  Wright  Street,  Marquette, 
MI  49855,  (906)  228-0322. 

i.  FERC  Contact:  Lee  Emery, 
lee.emery@ferc.fed.us,  or  (202)  219- 
2778. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  fi-om  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
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also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  two 
existing  facilities:  The  Marquette 
Development  No.  2  includes  (1) 
Forestville  Reservoir  with  a  surface  area 
of  110  acres  and  a  storage  volume  of 
2,900  acre-feet,  impounded  by  (2)  a  202- 
foot-long,  62-foot  high,  concrete-capped 
Cyclopean  masonry  dam  with  crest 
elevation  771.0  feet  NGVD,  which  acts 
as  a  spillway  imder  extremely  high 
flows,  with  (a)  a  197-foot-long  concrete 
retaining  wall,  (b)  a  75-foot-long  training 
wall,  and  (c)  a  33-foot-wide  intake 
structure,  with  inclined  trashracks, 
which  discharges  into  (3)  a  90-inch- 
diameter,  wood-stave  penstock,  about 
4,200  feet  long,  which  conveys  the 
water  to  (4)  a  concrete  surge  tank.  From 
the  surge  tank,  the  water  is  carried  by 
(5)  two  440-foot-long,  78-inch-diameter 
steel  penstocks  to  (6)  Powerhouse  No.  2, 
which  is  a  40-foot  by  96-foot  reinforced 
concrete  and  brick  structiire  containing 
(7)  two,  two-phase,  60-cycle  horizontal 
turbine-generator  sets  with  a  combined 
generating  capacity  of  3,200  kilowatts, 
which  transmits  power  to  the  12,500  kV 
power  distribution  system. 

The  Marquette  Development  No.  3 
includes  (8)  Tourist  Park  Reservoir  with 
a  surface  area  of  100  acres  and  a  storage 
volume  of  875  acre-feet,  impounded  by 
(9)  a  dam  composed  of  (a)  a  37-foot-long 
left  spillway  dike  vdth  a  crest  elevation 
of  642.84  feet  NGVD,  (b)  an  80-foot  long, 
21-foot  high,  uncontrolled  concrete 
ogee-shaped  overflow  spillway,  with  a 
crest  elevation  of  638.84  feet  NGVD,  (c) 
a  gated  spillway  with  two  electric-hoist- 
operated,  10-foot-high  by  10-foot-wide 
Taintor  gates  with  a  crest  elevation  of 
629.84  feet  NGVD,  (d)  a  758-foot-long 
right  dike,  with  a  reinforced  concrete 
core  wall  with  a  crest  elevation  of 
642.84  feet  NGVD,  and  (e)  a  reinforced 
concrete  intake  structure  with  inclined 
trash  racks,  located  123  feet  fi-om  the 
right  end  of  the  right  dike,  and  having 
a  single  20-foot-wide  by  17-foot  high 
bay.  This  bay  controls  water  flowing 
into  (10)  an  8-foot-diameter,  150-foot 
long  steel  penstock,  supported  on  nine 
reinforced-concrete  pedestals  spaced  16 
feet  apart,  which  carries  water  to  (11) 
Powerhouse  No.  3,  which  is  a  28-foot  by 
40-foot  reinforced  concrete  and  brick 
structure  containing  (12)  one  two-phase, 
60-cycle  vertical  turbine-generator  set 
with  a  generating  capacity  of  700  kW, 
which  transmits  power  to  the  12,500kV 
power  distribution  system. 

m.  Locations  of  the  application:  A 
copy  of  the  application  for  inspection 


and  reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE.  Room  2A,  Washington, 
DC  20246,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h.  above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  nimiber  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  fi-om  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secret^,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  F*roject  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
inter/ene  must  be  served  upon  each 
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representative 
in  the  particiil 


Boerg  ers, 


David  P. 

Secretary. 
(FRDoc 
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of  the  applicant  specified 
ar  application. 
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DEPARTMErfT  OF  ENERGY 

Federal  Enemy  Regulatory 
Commissionj 

Sunshine  Aclt  Meeting 

January  19,  206o. 

The  foUowkng  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
GovemmentTn  the  Sunshine  Act  (Pub. 
L.  No.  94-^06),  5  U.S.C  552B: 

AGENCY  HOiIdING  MEETING:  Federal 

Energy  Regulatory  Commission. 

DATE  AND  T^E:  January  26,  2000,  10:00 

a.m. 

PLACE:  Roomj2C,  888  First  SXieeU  N.E., 

Washington,  E  .C.  20426. 

STATUS:  Ope  i. 

MATTERS  TC  BE  CONSffiERED:  Agenda 

(Note — Items  1  isted  on  the  agenda  may  be 

deleted  without  further  notice). 

CONTACT  PE  ilSON  FOR  MORE 

INFORMATIC  iN:  David  P.  Boergers. 

Secretary,  Teli  iphone  (202)  208-0400.  For  a 

recording  listi  ig  items  stricken  from  or 

added  to  the  r  leeting,  call  (202)  208-1627. 

This  is  a  lisi  of  matters  to  be  considered 
by  the  commii  sion.  It  does  not  include  a 
listing  of  all  p  ipers  relevemt  to  the  items  on 
the  agenda;  h(  wever,  all  public  documents 
may  he  exami  led  in  the  reference  and 
information  o  inter. 


Agen  da — Hydro  733rd — Meeting 
Regular  Meeting  (10:00 


21  KM); 


•11282,003,  Summit 
Inc. 


Consent 
January  26 
a.m.) 

CAH-1. 

Omitted 
CAH-2. 

Docket#  P- 
Hydropo'  ver, 
CAH-3. 

Docket#  P- 1270,  005,  Mountain  Rhythm 
Resource  i 
CAH-4. 

Omitted 

Consent  Agei  da — Electric 

CAE-1. 

Docket#  Eltoo-713,  000,  Southwest  Power 
Pool,  Inc 
CAE-2. 

Docket*  ErtOO-661 
Power  Service 
CAE-3. 
Docket#  Eltoo-710, 000,  Southhaven 

Power 
Other#s  EHoO-741 

Power 
EROO-744. 
PPL  Modtour, 
LLC,  PPl , 


000,  American  Electric 
Corporation 


L^C 

000,  Canal  Emirates 
Ir  lemational,  Inc. 
000,  PPL  Martins  Creek,  LLC, 

,  LLC,  PPL  Brunner  Island, 
Holtwood,  LLC  and  PPL 
Susqueli  uina,  LLC 


CAE-4. 
Docket#  EROO-663,  000,  Puget  Sound 

Energy,  Inc. 
Other#s  EROO-664,  000,  Puget  Sound 

Energy,  Inc. 
EROO-665,  000,  Puget  Sound  Energy,  Inc: 
EROO-666,  000,  Puget  Sound  Energy,  Inc. 
EROO-667,  000,  Puget  Sound  Energy,  Inc. 
EROO-668,  000,  Puget  Sound  Energy,  Inc. 
EROO-669,  000,  Puget  Sound  Energy,  Inc. 
EROO-670,  000,  Puget  Sound  Energy,  Inc. 
EROO-671,  000,  Puget  Sound  Energy,  Inc. 
EROO-672,  000,  Puget  Sound  Energy,  Inc. 
EROO-673,  000,  Puget  Sound  Energy,  Inc. 
EROO-674,  000,  Puget  Sound  Energy,  Inc. 
EROO-675,  000,  Puget  Sound  Energy,  Inc. 
EROO-676,  000,  Puget  Sound  Energy,  Inc. 
EROO-677,  000,  Puget  Sound  Energy,  Inc. 
EROO-678,  000,  Puget  Sound  Energy,  Inc. 
CAE-5. 
Docket#  EROO-718,  000,  Tampa  Electric 
Company 
CAE-6. 
Docket*  EROO-569,  000.  CSW  Operating 
Companies 
CAE-7. 

Omitted 
CAE-8. 
Docket*  EROO-746,  000,  Amergen  Energy 
Company,  L.L.C. 
CAE-9. 
Docket*  EL99-75,  002,  California  Power 

Exchange  Corporation 
Other*S  EC96-19,  051,  California  Power 

Exchange  Corporation 
ER96-1663,  053,  California  Power 

Exchange  Corporation 
EROO-723,  000,  California  Power  Exchange 
Corporation 
CAE-10. 
Docket*  ER99-2012,  002,  North  American 
Electric  Reliability  Council 
CAE-1 1. 
Docket*  ER99-3719,  000,  Mountain  West 

Independent  System  Administrator 
Other#s  EC99-100,  000,  Sierra  Pacific 
Power  Company  and  Nevada  Power 
Company 
CAE-1 2. 
Docket*  ER99-3886,  001,  Commonwealth 
Edison  Company  and  Commonwealth 
Edison  Company  of  Indiana 
CAE-1 3. 

Omitted 
CAE-14. 
Docket*  EROO-657,  000.  Pacific  Gas  and 
Electric  Company 
CAE-1 5. 
Docket*  EROO-335,  000,  Central  Vermont 
Public  Service  Corporation 
CAE-16. 

Docket*  ER98-2668,  008,  Duke  Energy 

Moss  Landing  LLC 
Other#S  ER98-2669,  007,  Duke  Energy 

Oakland  LLC 
ER98-4296,  005,  Duke  Energy  Oakland 

LLC 
ER9&-4300,  005,  Duke  Energy  Moss 

Landing  LLC 
ER99-1127,  006,  Duke  Energy  Moss 

Landing  LLC 
ER99-1128,  006.  Duke  Energy  Oakland 
LLC 
CAE-1 7. 
Docket*  ER99-978,  000,  Boston  Edison 
Company 


Other*S  EL99-31,  000,  Boston  Edison 
Company 
CAE-1 8. 
Docket*  ER99-2339,  002,  Sierra  Pacific 
Power  Company 
CAE-1 9. 
Docket*  ER99-1618,  000,  Atlantic  City 

Electric  Company 
Other#S  ER99-1618,  001,  Atlantic  City 
Electric  Company 
CAE-20. 
Docket*  ER99-3887,  000,  Midamerican 

Energy  Company 
Other#S  EL99-92,  000,  Midamerican 

Energy  Company 
ER99-4226,  000,  Ameren  Operating 

Companies 
ER99-4415,  000,  Illinois  Pow«r  Company 
ER99-4470,  000,  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana 
ER99-4530,  000,  Illinois  Power  Company 
ELOO-7,  000,  Illinois  Power  Company 
ELOO-16,  000,  Ameren  Operating 

Companies 
ELOO-21.  000.  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana 
CAE-2 1. 
Docket*  ER98-^41.  005.  Southern 

California  Edison  Company 
Other*  ER98-2550.  002,  Southern 

California  Edison  Company 
ER98-495.  005.  Pacific  Gas  and  Electric 

Company 
ER98-1614,  003.  Pacific  Gas  and  Electric 

Company 
ER98-2145.  003,  Pacific  Gas  and  Electric 

Company 
ER98-496,  004,  San  Diego  Gas  &  Electric 

Company 
ER98-2160,  002.  San  Diego  Gas  &  Electric 

Company 
ER98-2668.  006,  Duke  Energy  Moss 

Landing  LLC 
"ER98-2669,  005,  Duke  Energy  Oakland 

LLC 
ER98-4296.  003.  Duke  Energy  Oakland 

LLC 
ER98-^300.  003,  Duke  Energy  Moss 

Landing  LLC 
ER99-1127,  004.  Duke  Energy  Moss 

Landing  LLC 
ER99-1128.  004.  Duke  Energy  Oakland 

LLC 
ER98-441.  008,  Southern  California  Edison 

Company 
ER98-441,  009,  Southern  California  Edison 
Company 
CAE-22. 

Docket*  ER99-2326.  002,  Pacific  Gas  and 

Electric  Company 
Other*S  EL99-68. 002,  Pacific  Gas  and 
Electric  Company 
CAE-2  3. 
Docket*  EC98-40,  002,  American  Electric 
Power  Company,  Inc.  and  Central  and 
South  West  Corporation 
Other*S  ER98-2770,  002.  American 
Electric  Power  Company.  Inc.  and 
Central  and  South  West  Corporation 
ER98-2786.  003,  American  Electric  Power 
Company,  Inc.  and  Central  and  South 
West  Corporation 
CAE-24. 
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Docket*  ER99-3339,  001,  California 
Independent  System  Operator 
Corporation 
CAE-25. 
Docket#  ER97-1523,  017,  Central  Hudson 
Gas  &  Electric  Corporation,  Consolidated 
Edison  Company  of  New  York,  Inc.,  New 
York  State  Electric  &  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities,  Inc.  and 
Rochester  Gas  and  Electric  Corporation 
Other#s  OA97-470,  014,  Central  Hudson 
Gas  &  Electric  Corporation,  Consolidated 
Edison  Company  of  New  York,  Inc.,  New" 
York  State  Electric  &  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities,  Inc.  and 
Rochester  Gas  and  Electric  Corporation 
ER97-4234,  016,  Central  Hudson  Gas  & 
Electric  Corporation,  Consolidated 
Edison  Company  of  New  York,  Inc.,  New 
York  State  Electric  &  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities,  Inc.  and 
Rochester  Gas  and  Electric  Corporation 
CAE-26. 

Omitted 
CAE-27. 
Docket*  RMOO-7,  000,  Revision  of  Annual 
Charges  Assessed  to  Public  Utilities 
CAE-28. 
Docket*  ELOa-15,  000,  Pittsfield 
Generating  Company,  LP. 
CAE-29. 
Docket*  ELOO-10,  000,  Open-Access  Same- 
Time  Information  System  and  Standards 
of  Conduct 
CAE-30.  t 

Docket*  ELOO-8,  000,  White  River  Electric 

Association  Incorporated 
Other#s  ELOO-14,  000,  McDonough  Power 
Cooperative 
CAE-31. 
Docket*  ELOO-23,  000,  Choptank  Electric 
Cooperative 
CAE-32. 
Docket*  ELOO-1,  000,  AES  NY,  L.L.C.  V. 
Niagara  Mohawk  Power  Corporation 
CAE-33. 
Docket*  EL99-90,  000,  City  of  Wichita, 
Kansas  V.  Western  Resources,  Inc. 
CAE-34. 
Docket*  ELOO-9.  000,  Cherokee  County 
Cogeneration  Partners,  L.P.  V.  Duke 
Energy  Corporation 
Other*s  ER99-2331,  002,  Duke  Energy 
Corporation 
CAE-35. 

Omitted 
CAE-36. 
Docket*  OA97-433,  005,  Public  Service 

Company  of  New  Mexico 
Other#s  OA97-720.  005.  Public  Service 
Company  of  New  Mexico 

Consent  Agenda — Gas  and  Oil 

CAG-1. 

Docket*  RPOO-145,  000,  Sumas 
International  Pipeline  Inc. 
CAG-2. 

Docket*  RPOO-157,  000,  Kern  River  Gas 
Transmission  Company 
CAG-3. 

Omitted 
CAG-4. 

Omitted 


CAG-5. 
Docket*  RP96-272.  014,  Northern  Natural 
Gas  Company 
CAG-6. 
Docket*  RPOO-152,  000,  Northern  Natural 
Gas  Company 
CAG-7. 
Docket*  RPOO-141,  000,  Pine  Needle  LNG 
Company,  LLC 
CAG-8. 

Omitted 
CAG-9. 
Docket*  RP99-481,  000,  Transwestem 

Pipeline  Company 
Other*s  RP99-481,  001,  Transwestem 
Pipeline  Company 
CAG-IO. 
Docket*  RP99-20,  000.  Vidor  Pipeline 
Company 
CAG-1 1. 

Omitted 
CAG-12. 
Docket*  RPOO-39,  001,  Natural  Gas 
Pipeline  Company  of  America 
CAG-1 3. 

Omitted 
CAG-14. 
Docket*  RP99-518,  002.  PGE  Gas 
Transmission.  Northwest  Corporation 
CAG-1 5. 

Omitted 
CAG-16. 

Omitted 
CAG-1 7. 
Docket*  RP93-5,  031,  Northwest  Pipeline 

Corporation 
Other#s  RP93-5,  036.  Northwest  Pipeline 

Corporation 
RP93-96.  006,  Northwest  Pipeline 
Corporation 
CAG-1 8. 
Docket*  RP96-129,  006.  Trunkline  Gas 

Company 
Other*s  RP96-129.  005,  Trunkline  Gas 

Company 
RP96-129,  007,  Trunkline  Gas  Company 
CAG-1 9. 

Omitted 
CAG-20. 
Docket*  RP99-514,  001,  Destin  Pipeline 
Company,  L.L.C. 
CAG-21. 

Omitted 
CAG-22. 

Docket*  CP87-203,  007,  CNG 

Transmission  Corporation 
Other*S  CP99-106,  000,  NE  Hub  Partners, 
L.P.  V.  CNG  Transmission  Corporation 
CAG-23.  . 

Omitted 
CAG-24. 
Docket*  CP98-596,  001,  Columbia  Gulf 
Transmission  Compamy 
CAG-25. 

Docket*  PL99-3.  001,  Certification  of  New 
Interstate  Natural  Gas  Pipeline  Facilities 
CAG-26. 
Docket*  RMOO-5,  000,  Optional  Certificate 
and  Abandonment  Procedures  for 
Applications  for  New  Service  Under 
Section  7  of  the  Natural  Gas  Act 
CAG-27. 

Omitted 
CAG-28. 
Docket*  RPOO-63,  000,  Great  Lakes  Gas 
Transmission  Limited  Partnership 


CAG-29. 
Docket*  CP99-322.  000,  El  Paso  Natural 

Gas  Company 
Other*s  CP99-323,  000,  El  Paso  Natural 
Gas  Company 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-l. 
Reserved 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 

Omitted 
PR-2. 

Docket*  RMOO-6,  000,  Well  Category 
Determinations  Proposed  Rulemaking 

n.  Pipeline  Certificate  Matters 

PC-1. 
Reserved 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-1791  Filed  1-21-00;  12:20  pm] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6527-51 

Agency  Information  Collection 
Activities:  Suk>mission  for  OMB 
Review;  Comment  Request,  MACT 
Subpart  KK,  National  Emission 
Standards  for  the  Printing  and 
Publishing  Industry 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  OfBce  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  MACT  Subpart  KK,  National 
Emission  Standards  for  the  Printing  and 
Publishing  Industry.  OMB  Control 
Number  2060-0335  which  expires  on 
March  31.  2000.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Fanner 
at  EPA  by  phone  at  (202)  260-2740.  by 
E-Mail  at 

Farmer.Sandy@epamail.epa.gov  or 
download  off  the  Internet  at  http:// 
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and  refer  to  EPA  ICR 
_.  technical  questions 
contact  Ginger  Gotliffe  at 


www.  epa  .govlficr 
No.1739.03 
about  the  ICR 
202-564-707:! 

SUPPLEMENTAI  lY  INFORMAIION: 

Title:  MAC '  Subpart  KK,  National 
Emission  Stai  dards  for  the  Printing  and 
Publishing  Industry  (OMB  Control  No. 
2060-0335;  EPA  ICR  No.1739.03) 
expiring  03/3  l/OO.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  T  le  Maximum  Achievable 
Control  Techi  lology  (MACT)  for  the 
Printing  and  1  •ublishing  Industry  were 
promulgated  on  May  30. 1996  (61  FR 
27131).  These  standards  apply  to  the 
following  facilities  in  40  CFR  part  63, 
subpart  KK:  f  ublication  rotogravure, 
product  and  packaging  rotograv\ire,  and 
wide-web  flexographic  printing  presses 
at  major  soiu^es.  The  effective  date  is 
May  30.  19991  for  sources  existing  on 
May  30, 1996J  For  new  sources  or 
reconstructed  sources  after  May  30. 
1996.  the  effective  date  is  start-up  or 
May  30. 1996[  whichever  is  later. 

These  standeirds  of  performance  for 
this  category  of  major  sources  and  area 
sources  of  hazardous  air  pollutants  are 
required  by  section  112  of  the  Clean  Air 
Act.  Facihtiei  may  meet  the  standards 
by  materials  Substitution,  by  installing 
control  devils,  or  by  a  combination  of 
both.  The  information  that  is  required  to 
be  submitted|to  the  Agencyor  kept  at 
the  facility  is  needed  to  insure 
compliance  v  rith  the  regulation.  These 
include  initial  one  time  notifications, 
performance  tests  plans  and  reports  and 
records  of  maintenance  and  shutdown, 
startup,  and  itialfunctions.  The  required 
notifications  are  used  to  inform  the 
Agency  or  de  legated  authority  when  a 
source  becon  les  subject  to  the  standard. 
The  reviewiu  g  authority  may  then 
inspect  the  s<  lurce  to  check  if  the 
pollution  coi  trol  devices  are  properly 
installed  andj  operated,  leaks  are  being 
detected  and  repaired  and  the  standard 
is  being  met.  Performance  test  reports 
are  needed  a!  s  these  are  the  Agency's 
record  of  a  sc  urce's  initial  capability  to 
comply  with  the  emission  standard,  and 
serve  as  a  rec  ord  of  the  operating 
conditions  u  ider  which  compliance 
was  achievec  .  For  facilities  that  install 
CMS  there  aie  performance  test,  and 
maintenance  reports.  Excess  emissions 
reports  are  si  ibmitted  semiannually. 
Responses  to  the  collection  of 
information  u^  mandatory. 

An  agency  may  not  conduct  or 
sponsor,  anc  a  person  is  not  required  to 
respond  to,  c  collection  of  information 
unless  it  dis  )lays  a  ciurently  valid  OMB 
control  num  )er.The  OMB  control 
numbers  for  EPA's  regulations  are  listed 


in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  conunents  on  this  collection 
of  information  was  published  on  7/29/ 
99  (64  FR  41110);  no  comments/ 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  192  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  or  operators  of  publication 
rotogravure,  product  and  packaging 
rotogravure,  or  wide-web  flexographic 
printing  presses. 

Estimated  Number  of  Respondents: 
135. 

Frequency  of  Response:  one  time 
notifications,  semiannual  reports. 

Estimated  Total  Annual  Hour  Burden: 
52,495 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  $403,000 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1739.03  and 
OMB  Control  No.  2060-0335  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of 
Environmental  Information, 
Collection  Strategies  Division  (2822). 
1200  Pennsylvania  Ave.,  NW. 
Washington.  DC  20460;  and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW. 
Washington,  DC  20503. 


Dated:  January  11,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  00-1664  Filed  1-24-00;  8:45  am) 

BILUNG  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6528-6] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  National 
Volatile  Organic  Compound  Emission 
Standards  for  Automobile  Refinish 
Coatings 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  aimounces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Reporting  and  Recordkeeping 
Requirements  for  National  Volatile 
Organic  Compound  Emission  Standards 
for  Automobile  Refinish  Coatings,  EPA 
No.  1765.02.  OMB  No.  2060-0353, 
expires  March  31.  2000.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instnmient. 
DATES:  Comments  must  be  submitted  on 
or  before  February  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-Mail  at 

Farmer.Sandy@epamail.epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1765.02.  For  technical  questions 
about  the  ICR  contact  Mark  Morris  at 
(919) 541-5416. 
SUPPLEMENTARY  INFORMATION: 

Title:  Reporting  and  Recordkeeping 
Requirements  for  National  Volatile 
Organic  Compound  Emission  Standards 
for  Automobile  Refinish  Coatings  (OMB 
Control  No.  2060-0353;  EPA  ICR  No. 
1765.02),  expiring  March  31.  2000.  This 
is  a  request  for  extension  of  a  currently 
approved  collection. 

Abstract:  The  information  collection 
includes  initial  and  periodic  reporting 
necessary  for  the  EPA  to  ensure 
compliance  with  Federal  stemdards  for 
volatile  organic  compounds  in 
automobile  refinish  coatings. 
Respondents  are  manufacturers  and 
importers  of  automobile  refinish 
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coatings  and  coating  components. 
Responses  to  the  collection  are 
mandatory  under  40  CFR  part  59, 
subpart  B-National  Volatile  Organic 
Compound  Emission  Standards  for 
Automobile  Refinish  Coatings. 

The  information  collection  includes 
initial  and  periodic  reporting  necessary 
for  the  EPA  to  ensiu-e  compliance  with 
the  promulgated  federal  rule  for 
automobile  refinish  coatings.  The  rule 
will  be  enforced  through  random 
sampling  of  coatings  to  determine  VOC 
content.  All  manufacturers  and 
importers  of  coatings  and  coating 
components  subject  to  this  rule  must 
submit  an  initial  report.  The  initial 
report  must  include  the  name  and 
mailing  address  of  the  manufacturer  or 
importer.  The  rule  requires  that 
containers  of  all  subject  automobile 
refinish  coatings  and  coating 
components  display  the  date  of 
manufacture  or  a  code  indicating  the 
date  of  manufacture.  All  manufacturers 
and  importers  of  subject  coatings  and 
coating  components  must  submit  an 
explanation  of  all  date  codes  used  on 
automobile  refinish  coating  and  coating 
component  containers.  Date  code 
explanations  can  be  submitted  with  the 
initial  report.  Thereafter,  respondents 
must  submit  explanations  of  any  new 
date  codes  within  30  days  of  their  first 
use.  The  EPA  is  required  under  section 
183(e)  of  the  Clean  Air  Act  (Act)  to 
regulate  VOC  emissions  fi"om  the  use  of 
consumer  and  commercial  products. 
Pursuant  to  section  183(e)(3),  the  EPA 
published  a  list  of  consumer  and 
commercial  products  and  a  schedule  for 
their  regulation  (60  FR  15264). 
Automobile  refinish  coatings  were 
included  in  Group  1  of  the  list,  and  the 
standards  for  such  coatings  were 
promulgated  on  September  11.  1998  (63 
FR  48806). The  reports  required  under 
the  rule  enable  the  EPA  to  identify  all 
coating  and  coating  component 
manufacturers  and  importers  in  the 
United  States,  and  to  determine  which 
coatings  and  coating  components  are 
subject  to  the  rule  based  on  dates  of 
manufacture.  Agency  enforcement 
personnel  will  use  the  information 
collected  to  identify  manufacturers  and 
importers  subject  to  the  rule  and  to 
determine  which  coatings  and  coating 
components  are  subject  to  the  rule  by 
dates  of  manufacture. 

All  information  submitted  to  the  EPA 
for  which  a  claim  of  confidentiality  is 
made  will  be  safeguarded  according  to 
the  Agency  policies  set  forth  in  40  CFR 
part  2,  subpart  B — Confidentiality  of 
Business  Iiifonnation. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
27,  1999  (64  FR  46906);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2.2  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Manufacturers  and  importers  of 
coatings/components  for  Automobile 
Refinishing. 

Estimated  Number  of  Respondents: 
10. 

Frequency  of  Response:  Annual. 

Estimated  Total  Annual  Hour  Burden: 
22  hours. 

Estimated  Total  Annualized  Capital, 
Operating/Maintenance  Cost  Burden': 
SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1765.02  and 
OMB  Control  No.  2060-0353  in  any 
correspondence.  Ms.  Sandy  Farmer. 
U.S.  Environmental  Protection  Agency, 
Office  of  Environmental  Information. 
Collection  Strategies  Division  (2822), 
1200  Pennsylvania,  NW.  Washington, 
DC  20460;  and  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Attention: 
Desk  Officer  for  EPA.  725  17th  Street. 
NW,  Washington,  DC  20503. 


Dated:  January  19,  2000. 
Oscar  Morales, 

Director,  CoHertion  Strategies  Division. 
[FR  Doc.  00-1738  Filed  1-24-00:  8:4.S  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-652a-4] 

Board  of  Scientific  Counselors, 
Executive  Committee  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463.  as  amended  (5  U.S.C,  App.  2) 
notification  is  hereby  given  that  the 
Environmental  Protection  Agency, 
Office  of  Research  and  Development 
(ORD).  Board  of  Scientific  Counselors 
(BOSC),  will  hold  an  Executive 
Committee  Meeting. 
DATES:  The  meeting  will  be  held  on 
February  »-10.  2000.  On  Wednesday, 
February  9,  the  meeting  will  begin  at  9 
a.m..  and  will  recess  at  4:30  p.m.  On 
Thiusday.  February  10.  the  meeting  will 
reconvene  at  8:45  a.m.  and  adjourn  at 
approximately  1  p.m.  All  times  noted 
are  Eastern  Time. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Washington  Monarch  Hotel,  2401  M 
Street.  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  R.  Hamilton,  Designated  Federal 
Officer,  U.S.  Environmental  Protection 
Agency,  Office  of  Research  and 
Development.  NCERQA  (MC  8701R). 
401  M  Street,  SW..  Washington,  DC 
20460.  (202)  564-6853. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  will  include,  but  not  limited  to: 
Discussion  on  ORD's  Particulate 
Matter-^  Research  Program  and  BOSC 
subcommittee  Draft  Reports  on 
Particulate  Matter,  and  SAB  and  BOSC 
subcommittee  Review  of  ORD's  Science 
to  Achieve  Results  (STAR)  Program. 
Anyone  desiring  a  draft  BOSC  agenda 
may  fax  their  request  to  Shirley  R. 
Hamilton,  (202)  565-2444.  The  meeting 
is  open  to  the  public.  Any  member  of 
the  public  wishing  to  make  a 
presentation  at  the  meeting  should 
contact  Shirley  Hamilton,  Designated 
Federal  Officer,  Office  of  Research  and 
Development  (8701R),  1200 
Pennsylvania  Avenue.  NW.. 
Washington  .  DC  20460;  or  by  telephone 
at  (202)  564-6853.  In  general,  each 
individual  making  an  oral  presentation 
will  be  limited  to  a  total  of  three 
minutes. 
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Dated:  JanuaK  18,  2000. 
John  C.  Puzak. 

Acting  Directoi . 

Environmental[Research  i 

Assurance. 

[FR  Doc.  00-1*5  Filed  1-24-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PB-402404-C  H;  FRL-6490-1] 

Lead-Based  Paint  Activities  in  Target 
Housing  and  Child-Occupied  Facilities; 
Cherokee  Nalion  Authorization 
Application 


AGENCY:  Envi 
Agency  (EP. 
action:  Noti( 


romnental  Protection 


SUMMARY:  Od  November  19.  1999,  the 
Cherokee  Nalion  submitted  an 
application  f0r  EPA  approval  to 
administer  aiid  enforce  training  and 
certification  requirements,  training 
program  accreditation  requirements, 
and  work  practice  standards  for  lead- 
based  paint  activities  in  target  housing 
and  child-ocoupied  facilities  under 
section  402  m  the  Toxic  Substances 
Control  Act  CTSCA).  This  notice 
announces  th  e  receipt  of  the  Cherokee 
Nation's  application,  and  provides  a  45- 
day  public  comment  period  and  an 
opportunity  to  request  a  public  hearing 
on  the  applidation. 

DATES:  Comments,  identified  by  docket 
control  numler  PB-402404-CN,  must 
be  received  op  or  before  March  10,  2000. 
In  addition,  a  public  hearing  request 
may  be  subm  itted  on  or  before  March 
10,  2000. 

ADDRESSES:  Comments  and  the  public 
hearing  requ(  !st  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  de  tailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENT/)  RY  INFORMATION.  To  ensure 
proper  receijit  by  EPA,  it  is  imperative 
that  you  idet  tify  docket  control  number 
PB-402404-^>I  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Robinfeon,  Regional  Lead 
Coordinator,]  Environmental  Protection 
Agency,  Region  VI,  6PD-T,  1445  Ross 
Avenue,  Suije  1200,  Dallas,  TX  75202- 
2733.  Telephone:  214-665-7577,  e-mail 
address: 
robinson.jefirey@epamail.epa.gov. 

SUPPLEMENT/ iRY  INFORMATK)N: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  actioi  i  is  directed  to  the  public 
in  general.  T  lis  action  may,  however,  be 


of  interest  to  firms  and  individuals 
engaged  in  lead-based  paint  activities  in 
the  Cherokee  Nation.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmentad 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nvunber  PB- 
402404-CN.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  this  notice,  the  Cherokee 
Nation's  authorization  application,  any 
public  comments  received  during  an 
applicable  comment  period,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  is  located  at  the 
EPA  Region  VI  Office,  Environmental 
Protection  Agency,  Multi-Media 
Planning  and  Permitting  Division, 
Toxics  Section,  1445  Ross  Avenue, 
Dallas,  TX. 

C.  How  and  to  Whom  Do  I  Submit 
Comments  and  Hearing  Requests? 

You  may  submit  comments  and 
hearing  requests  through  the  mail,  in 
person,  or  electronically.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PB-402404-CN  in  the  subject  line  on 
the  first  page  of  your  response. 


1.  By  mail.  Submit  your  comments 
and  hearing  requests  to:  Environmental 
Protection  Agency,  Region  VI,  Multi- 
Media  Planning  &  Permitting  Division, 
Toxics  Section,  1445  Ross  Avenue, 
Suite  1200,  6PD-T,  Dallas,  TX  75202- 
2733. 

2.  In  person  or  by  courier.  Deliver 
your  comments  and  hearing  requests  to: 
Environmental  Protection  Agency, 
Multi-Media  Planning  &  Permitting 
Division,  Toxics  Section,  7th  Floor, 
1445  Ross  Avenue,  Dallas,  TX.  The 
regional  office  is  open  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

3.  Electronically.  You  may  submit 
your  comments  and  hearing  requests 
electronically  by  e-mail=to: 
"steele.eva@epamail.epa.gov"  or  mail 
your  computer  disk  to  the  address 
identified  above.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  and 
hearing  requests  will  also  be  accepted 
on  standard  disks  in  WordPerfect  6.1/ 
8.0  or  ASCn  file  format.  All  comments 
and  hearing  requests  in  electronic  form 
must  be  identified  by  docket  control 
number  PB-402404-CN.  Electronic 
comments  and  heeiring  requests  may 
also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 
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n.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  Cherokee  Nation  has  submitted 
an  application  to  EPA  Region  VI,  imder 
section  404  of  TSCA  and  has  requested 
approval  of  their  lead-based  paint 
training  and  certification  program.  This 
application  will  be  reviewed  by  EPA 
within  180  days  of  receipt  of  a  complete 
application.  If  EPA  subsequently  finds 
that  the  program  does  not  meet  all  the 
requirements  for  approval  of  a  Tribal 
program,  EPA  will  work  with  the  Tribe 
to  correct  any  deficiencies  in  order  to 
approve  the  program.  If  the  deficiencies 
are  not  corrected,  a  notice  of 
disapproval  will  be  issued  in  the 
Federal  Register  and  a  Federal  program 
will  be  implemented  in  the  Cherokee 
Nation. 

Pursuant  to  section  404(b)  of  TSCA 
(15  U.S.C.  2684(b)).  EPA  provides  notice 
and  an  opportimity  for  a  public  hearing 
on  a  State  or  Tribal  program  application 
before  approving  the  application. 
Therefore,  by  this  notice  EPA  is 
soliciting  public  comment  on  whether 
the  Cherokee  Nation's  application  meets 
the  requirements  for  EPA  approval.  This 
notice  also  provides  an  opportunity  to 
request  a  public  hearing  on  the 
application.  If  a  hearing  is  requested 
and  granted,  EPA  will  issue  a  Federal 
Register  notice  aimouncing  the  date, 
time,  and  place  of  the  hearing.  EPA's 
final  decision  on  the  application  will  be 
published  in  the  Federal  Register. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

On  October  28, 1992,  the  Housing  and 
Commimity  Development  Act  of  1992, 
Public  Law  102-550,  became  law.  Title 
X  of  that  statute  was  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.)  by  adding  Title  IV 
(15  U.S.C.  2681-2692),  entitled  "Lead 
Exposure  Reduction." 

Section  402  of  TSCA  authorizes  and 
directs  EPA  to  promulgate  final 
regulations  governing  lead-based  paint 
activities  in  target  housing,  public  and 
commercial  buildings,  bridges,  and 
other  structures.  Those  regulations  are 
to  ensure  that  individuals  engaged  in 
such  activities  are  properly  trained,  that 
training  programs  are  accredited,  and 
that  individuals  engaged  in  these 
activities  are  certified  and  follow 
dociunented  work  practice  standards. 
Under  section  404  of  TSCA,  a  State  may 
seek  authorization  fi-om  EPA  to 
administer  and  enforce  its  own  lead- 
based  paint  activities  program. 

On  August  29,  1996  (61  FR  45777) 
(FRL-5389-9),  EPA  promulgated  final 
TSCA  section  402/404  regulations 


governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities  (a  subset  of  public  buildings). 
Those  regulations  are  codified  at  40  CFR 
part  745,  and  allow  both  States  and 
Indian  Tribes  to  apply  for  program 
authorization.  Pursuant  to  section 
404(h)  of  TSCA.  EPA  is  to  establish  the 
Federal  program  in  any  State  or  Tribal 
Nation  without  its  own  authorized 
program  in  place  by  August  31,  1998. 

States  and  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the 
appropriate  Regional  EPA  Office  for 
review.  Those  applications  will  be 
reviewed  by  EPA  within  180  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  approval,  a  State  or  Tribe 
must  demonstrate  that  its  program  is  at 
least  as  protective  of  human  health  and 
the  environment  as  the  Federal  program, 
and  provides  for  adequate  enforcement 
(section  404(b)  of  TSCA.  15  U.S.C. 
2684(b)).  EPA's  regulations  (40  CFR  part 
745.  subpart  Q)  provide  the  detailed 
requirements  a  State  or  Tribal  program 
must  meet  in  order  to  obtain  EPA 
approval. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
approval,  by  submitting  a  letter  signed 
by  the  Governor  or  Attorney  General 
stating  that  the  program  meets  the 
requirements  of  section  404(b)  of  TSCA. 
Upon  submission  of  such  certification 
letter,  the  program  is  deemed 
authorized.  This  authorization  becomes 
ineffective,  however,  if  EPA  disapproves 
the  application  or  withdraws  the 
program  authorization. 

m.  State  Program  Description 
Summary 

The  following  sunmiary  of  the 
Cherokee  Nation's  proposed  program 
has  been  provided  by  the  applicant: 

On  November  19.  1999,  &e  Cherokee 
Nation  applied  to  EPA  for  authorization 
to  administer  and  enforce  a  Tribal  Lead- 
Based  Paint  Program.  The  Cherokee 
Nation  originally  enacted  on  January  26, 
1998,  the  Cherokee  Nation  Lead-Based 
Paint  Management  Act.  L-98.  63  CNCA. 
Article  12,  1201,  Section  601  et  seq. 
(hereinafter  known  as  the  Act)  This 
tribal  statute  designates  the  Department 
of  Environmental  Protection  as  the 
official  Cherokee  Nation  agency  for 
implementing  the  lead-based  paint 
reduction  and  regiilation  program.  This 
statute  instructs  the  Department  of 
Environmental  Protection  through  the 
Cherokee  Nation  Environmental 
Protection  Act  to  promulgate  rules 
governing  lead-based  paint  services, 
including  lead-based  paint  contractor 
certification  and  accreditation  of 


approved  training  providers  and 
programs. 

In  addition  to  authority  under  the 
Cherokee  Nation  Environmental  Code, 
the  Act  provides  Cherokee  Nation 
Environmental  Protection  with  the 
power  and  duty  to  enforce  the  Act, 
rules,  certification  and  accreditations. 
The  Act  authorizes  the  Cherokee  Nation 
Department  of  Environmental  Protection 
to  issue,  refuse  to  issue,  renew, 
reactivate,  reinstate,  modify,  suspend,  or 
revoke  certifications  and  accreditations. 

The  Cherokee  Nation  Lead-Based 
Paint  Management  Rules  were 
promulgated  on  August  30,  1998.  In 
general,  40  CFR  part  745,  subpart  L  and 
Oklahoma  Administrative  Code  252:110 
were  incorporated  by  reference  when 
possible.  The  items  not  incorporated  by 
reference  are  those  that  are  otherwise 
mandated  by  the  Act.  Items  pertaining 
to  dates  and  deadlines  were  not 
incorporated  by  reference  since  the 
legislation  provides  those. 

The  scope  of  the  Cherokee  Nation 
Rules  applies  to  all  individuals  and 
firms  engaged  in  lead-based  paint 
services  in  target  housing  and  child- 
occupied  facilities.  It  contains 
procedures  and  requirements  for  the 
accreditation  of  lead-based  paint 
services  training  programs,  procedures 
and  requirements  for  the  certification  of 
individual  and  firms  engaged  in  Lead- 
Based  Paint  services,  and  work  practice 
standards  for  performing  such  services. 

Accreditation  is  only  available  to 
educational  inttitutions  and  government 
agencies  offering  ongoing  and 
continuous  lead-based  paint  training 
programs.  Accreditation  is  available  for 
both  initial  and  refresher  courses  for 
inspector,  risk  assessor,  supervisor, 
project  designer  and  abatement  worker. 
It  is  not  available  to  training  programs 
offering  coiu-ses  on  a  one  time-only 
basis  or  for  a  period  of  less  than  12 
months.  As  an  effort  to  maintain  quality 
training,  accreditation  is  not  available 
for  refresher  courses  only.  If  a  training 
program  wishes  to  receive  accreditation 
for  a  refresher  course,  it  must  receive 
accreditation  for  the  initial  training 
course  as  well.  The  Cherokee  Nation 
Lead  Rules  outline  the  accreditation 
timelines  and  the  fees  for  initial  and 
renewal  accreditation.  Renewal  must  be 
done  on  an  annual  basis. 

Certification  is  required  for  all 
individuals  and  firms  who  perform  or 
offer  to  perform  Lead-Based  Paint 
services  in  target  housing  and  child- 
occupied  facilities  in  the  Cherokee 
Nation.  Certification  is  available  for 
inspector,  risk  assessor,  supervisor, 
project  designer,  abatement  worker,  and 
firm.  Only  the  Oklahoma  Department  of 
Environmental  Quality  (ODEQ) 
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Nation  Lead  Rules 
reference  the  work 
standards  from  40  CFR  745.227. 
practice  standards  must  be 

performing  all  lead- 
a|:tivities.  Work  practice 
outlined  for  inspection, 
s:reen,  risk  assessment, 
cc  Uection  and  laboratory 
iples,  composite  dust 
recordkeeping, 
by  40  CFR  745.327,  the 
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of  Agreement  with  the 
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the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this 
document  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  804(2). 

List  of  Subjects 

Environmental  protection,  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  6,  2000. 
Carl  E.  Edlund, 

Director,  Multi-Media  Planning  (r  Permitting 

Division,  Region  VI. 

[FR  Doc.  00-1739  Filed  1-24-00;  8:45  am] 
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TV.  Federal  Qverfiling 

Section  404(b)  of  TSCA  makes  it 

any  person  to  violate,  or 
to  comply  with,  any 
af  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  e  <ercise  its  enforcement 
authority  uni  ler  TSCA  against  a 
violation  of,  ar  a  failure  or  refusal  to 
comply  with ,  any  requirement  of  an 
authorized  State  or  Tribal  program. 


unlawful  for 
fail  or  refuse 
requirement 


V.  Submissif  m 
General  Accbunting 


to  Congress  and  the 
Office 


The  Congr  3Ssional  Review  Act,  5 
U.S.C.  801  e  seq.,  as  added  by  the  Small 
Business  Rej  ulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  c  jrtain  actions  may  take 
effect,  the  ag  ency  promulgating  the 
action  must  submit  a  report,  which 
includes  a  copy  of  the  action,  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  EPA  vill  submit  a  report 
containing  t  lis  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  Hoiise  of  Representatives,  and 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Amendment  to  Sunshine  Act  Meeting 

agency:  Farm  Credit  Administration. 
SUMMARY:  Pursuant  to  the  Government 
in  the  Simshine  Act  (5  U.S.C. 
552b(e)(3)),  the  Farm  Credit 
Administration  gave  notice  on  January 
10,  2000  (65  FR  1389)  of  the  regular 
meeting  of  the  Farm  Credit 
Administration  Board  (Board) 
scheduled  for  January  13,  2000.  We  then 
gave  notice  on  January  12,  2000  (65  FR 
1892)  of  the  regular  meeting 
cancellation  and  scheduling  of  a  special 
meeting  on  January  27,  2000.  This 
notice  is  to  amend  the  original  agenda 
for  the  upcoming  special  meeting. 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  January  27,  2000, 
from  9:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  L.  Portis,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  is  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  maJce  arrangements  in  advance. 
The  agenda  for  January  27,  2000.  is 
amended  to  read  as  follows: 

OPEN  SESSION 

A.  Approval  of  Minutes 

— December  9, 1999  (Open  and  Closed) 

B.  Reports 

1.  Farm  Credit  Administration's  Y2K 
Status  Report 

2.  Y2K  Status  Report  (System wide  Level) 

C.  New  Business 
Regulations 


— Termination  of  Farm  Credit  Status- 
Proposed  Rule;  Supplemental  and 
Extension  of  comment  period  (12  CFR 
Part  611) 

Dated:  January  21,  2000. 
Vivian  L.  Portis. 

Secretary,  Farm  Credit  Administration. 
[FR  Doc.  00-1833  Filed  1-21-00;  2:36  pm] 

BILUNG  CODE  6705-O1-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

DATE  .  TIME:  Thursday,  January  27,  2000 

at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor) 

STATUS:  This  meeting  will  be  open  to  the 

public.  The  following  item  has  been 

added  to  the  agenda.  Express  Advocacy 

Rule  (11  CFR  100.22). 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Ron  Harris,  Press  Officer,  Telephone 

(202)  694-1220. 

Mary  W.  Dove, 

Acting  Secretary. 

[FR  Doc.  00-1759  Filed  1-21-00;  11:00  am) 

BILUNG  CODE  671S-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banlcs  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
7,  2000. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1 .  Edwin  Henry  Eichler,  Pigeon, 
Michigan;  to  acquire  additional  voting 
shares  of  Bay  Port  Financial 
Corporation,  Bay  Port,  Michigan,  and 
thereby  indirectly  acquire  voting  shares 
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of  Bay  Port  State  Bank.  Bay  Port, 
Michigan. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198-0001: 

1.  Dan  Howard  Galbraith,  Lawrence, 
Kansas,  and  Jan  Louise  Galbraith.  Tulsa. 
Oklahoma;  to  acquire  voting  shares  of 
Second  Century  Financial  Corporation. 
Perry.  Kansas,  and  thereby  inchrectly 
acquire  voting  shares  of  The  Bank  of 
Perry,  Perry,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  19,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-1694  Filed  1-24-00;  8:45  am] 
BILUNG  CODE  621(M>1-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  ComfMinies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  17, 
2000. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  m. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 


1.  BB&T  Corporation,  Winston-Salem, 
North  Carolina;  to  merge  with  Hardwick 
Holding  Company,  Dalton,  Georgia,  and 
thereby  indirectly  acquire  voting  shares 
of  Hardwick  Bank  &  Trust  Company, 
Dalton,  Georgia,  and  First  National  Bank 
of  Northwest  Georgia,  Calhoun,  Georgia. 

In  connection  with  this  proposal, 
BB&T  Corporation  requests  permission 
to  exercise  an  option  lo  acquire  up  to 
19.9  percent  of  the  voting  securities  of 
Hardwick  Holding  Company  under 
certain  circumstances. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  19,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-1695  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  In 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  them  February  7,  2000. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaiune,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Birthright,  Incorporated, 
Montgomery.  Alabama;  to  engage  de 
novo  through  its  subsidiary,  Jackson, 
Shanklin,  &  Sonia  Seciuities.  LLC,  New 
Orleans,  Louisiana,  in  securities 


brokerage  activities,  pursuant  to 
§225.28(b)(7)(i)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Wells  Fargo  &  Company,  San 
Francisco.  California;  to  acquire  Ragen 
MacKenzie  Group  Incorporated,  Seattle, 
Washington,  and  thereby  engage  in 
providing  financial  and  investment 
advisory  services,  pursuant  to 
§  225.28(b)(6)  of  Regulation  Y;  providing 
seciuities  brokerage,  riskless  principal, 
private  placement,  and  other  agency 
transactional  services,  pursuant  to 
§  225.28(b)(7)  of  Regulation  Y; 
imderwriting  and  dealing  in  government 
obligations  and  money  market 
instruments  in  which  state  member 
banks  may  imderwrite  and  deal  under 
12  U.S.C.  335  and  24;  and  investing  and 
trading  activities  other  than  in  bank 
ineligible  securities,  pursuant  to 
§  225.28(b)(8)  of  Regulation  Y;  and  in 
underwriting  and  dealing  in  all  types  of 
debt  and  equity  securities,  other  than 
interests  in  open-end  investment 
companies,  see  J.P.  Morgan  &  Co.,  Inc., 
et  al.,  75  Fed.  Res.  Bull.  192  (1989). 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  19,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-1696  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  information  Collection 
Activity;  Comment  Request 

Proposed  Project: 

Title:  National  Child  Abuse  and 
Neglect  Data  System. 

OMB  No.  .0980-0256. 

Description:  The  Administration  on 
Cflildren,  Youth  and  Families 
established  the  National  Child  Abuse 
and  Neglect  Data  System  (NCANDS)  to 
respond  to  the  1996  amendments  (Pub. 
L.  93-247)  to  the  Child  Abuse 
Prevention  and  Treatment  Act  [42 
U.S.C.  5101  et  seq.],  as  amended,  which 
called  for  the  creation  of  a  coordinated 
national  data  collection  and  analysis 
program,  both  universal  and  case 
specific  in  scope,  to  examine 
standardized  data  on  false,  unfounded, 
or  imsubstantiated  reports.  In  1988, 
ACYF  embarked  on  a  collaborative 
effort  with  the  States  to  develop  a 
volimtary  national  data  collection  and 
analysis  program,  to  collect,  compile, 
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and  make  availa  )le  State  child  abuse 
tind  neglect  repo  rting  information  from 
child  protective  services  agencies  in  the 
50  States,  the  District  of  Columbia,  and 
the  territories. 

NCANDS  has  two  components.  The 
Siunmary  Data  Component  (SDC)  survey 
collects  aggregate  data  on  key  child 
protective  servioes  statistics.  The 
Detailed  Case  D^ta  Component  (DCDC) 
collects  case-lev0l  data  on  each  child 
reported  as  an  alleged  victim  of  child 
l»e  Children's  Bureau  is 
ag  the  9th  annual 
ae  NCANDS  data, 
ild  Abuse  Prevention 
and  Treatment  /  .ct  was  amended  by 
Public  Law  104-  235  to  require  that  any 
State  receiving  the  Basic  State  Grant 
work  with  the  Secretary  of  the 
Department  of  P^alth  and  Human 


maltreatment.  T| 
currently  preps 
report  based  on 
In  1996.  the  ' 


Services  (DHHS 


data  on  child  m<  Itreatment  to  the  extent 


practicable.  The 
following  data  e 


to  provide  specific 


legislation  specified  the 
^ I  ements. 

(1)  The  numb*  r  of  children  who  were 
reported  to  the  State  during  the  year  as 
abused  or  negle<)ted. 

(2)  Of  the  nuniber  of  children 
described  in  paiegraph  (1),  the  number 
with  respect  to  whom  such  reports 
were — 

(A)  substantiaied; 

(B)  unsubstaniiated;  or 

(C)  determined  to  be  false. 

(3)  Of  the  nuiiber  of  children 
described  in  pamgraph  (2) — 

(A)  the  numbar  that  did  not  receive 
services  during  he  year  imder  the  State 
program  funded  under  this  section  or  an 
equivalent  State  program; 


DCDC 
SDC  .. 


(f 


Estimated 
Hours:  4780 

In  complianci  i 
of  Section  3506 
Reduction  Act 
Administration 
Families  is  soli( 
on  the  specific 
information 

Copies  of 
information  cai 
comments  may 
to  the 

Families,  Office 
370  L'Enfant 
Washington,  D 
Reports 


Tol  al  Annual  Burden 


(B)  the  number  that  received  services 
during  the  year  imder  the  State  program 
funded  imder  this  section  or  an 
equivalent  State  program;  and 

(C)  the  number  that  were  removed 
from  their  families  during  the  year  by 
disposition  of  the  case. 

(4)  The  number  of  families  that 
received  preventive  services  from  the 
State  during  the  year. 

(5)  The  nimiber  of  deaths  in  the  State 
during  the  year  resulting  from  child 
abuse  or  neglect. 

(6)  Of  the  nxmiber  of  children 
described  in  paragraph  (5).  the  nvunber 
of  such  children  who  were  in  foster 
care. 

(7)  The  number  of  child  protective 
services  workers  responsible  for  the 
intake  and  screening  of  reports  filed  in 
the  previous  year. 

(8)  The  agency  response  time  with 
respect  to  each  such  report  with  respect 
to  initial  investigation  of  reports  of  child 
abuse  or  neglect. 

(9)  The  response  time  with  respect  to 
the  provision  of  services  to  families  and 
children  where  an  allegation  of  abuse  or 
neglect  has  been  made. 

(10)  The  number  of  child  protective 
services  workers  responsible  for  intake, 
assessment,  and  investigation  of  child 
abuse  and  neglect  reports  relative  to  the 
number  of  reports  investigated  in  the 
previous  year. 

(11)  The  number  of  children  reimited 
with  their  families  or  receiving  family 
preservation  services  that,  within  five 
years,  result  in  subsequent  substantiated 
reports  of  child  abuse  and  neglect, 
including  the  death  of  the  child. 

Annual  Burden  Estimates 


(12)  The  number  of  children  for 
whom  individuals  were  appointed  by 
the  coiut  to  represent  the  best  interests 
of  such  children  and  the  average 
number  of  out-of-court  contacts  between 
such  individuals  and  children. 

The  reporting  requirements  specified 
in  CAPTA,  as  amended,  have  been  met 
through  recent  revisions  to  the  SDC. 
After  discussions  with  the  States  and 
pilot  testing  with  a  small  number  of 
States,  the  reporting  requirements  are 
being  integrated  into  the  current  DCDC. 
With  this  modification  to  the  NCANDS, 
States  will  be  able  to  annually  report  on 
child  maltreatment  using  either  the  SDC 
or  the  DCDC.  States  that  participate  in 
the  DCDC  will  no  longer  need  to 
additionally  respond  to  the  SDC  Svuvey 
in  order  to  meet  the  annual  reporting 
requirements. 

The  information  collected  by 
NCANDS  will  be  used  to  understand 
better  the  experiences  of  children  and 
families  served  by  CPS  and  to  guide 
policy  and  program  development  at  the 
national  and  local  levels.  An  annual 
report,  entitled  Child  Maltreatment,  will 
continue  to  be  published.  Data  collected 
through  the  NCANDS  will  also  be  used 
to  support  the  Department  in 
responding  to  the  requirements  of  the 
Goveniment  Performance  and  Results 
Act;  publishing  State  data  in  the  annual 
report  to  Congress  on  child  welfare 
outcomes;  and  monitoring  States 
through  the  Child  and  Family  Services 
Review  process. 

Respondents:  State.  Local  or  Tribal 
Govt. 


Instrument 


Number  of 
respondents 


30 
22 


Number  of 
responses  per  re- 
spondent 


Average  burden 
hours  per 
response 


130 
40 


Total  burden 
hours 


3900 
880 


with  the  requirements 
c)(2)(A)  the  Paperwork 

1995,  the 
for  Children  and 
iting  public  comment 
i  spects  of  the 
col  ection  described  above, 
the  proposed  collection  of 
be  obtained  and 
De  forwarded  by  writing 
Adminislpration  for  Children  and 
of  Information  Services, 
Pramenade,  S.W., 
:.  20447,  Attn:  ACF 
Clearance  Officer.  All  requests 


should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 


other  forms  of  information  teehnology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  January  18,  2000. 
Bob  Sargis. 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  00-1670  Filed  1-24-00;  8:45  am] 
BILUNG  CODE  4184-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  matericd, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
wrould  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Initial  Review  Group. 

Date:  February  17-18,  2000. 

Time:  February  17,  2000,  8:30  AM  to  5:00 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Building  45,  Room  3AN-18B,  MD 
20892. 

Time:  February  18,  2000,  8:30  AM  to  5:00 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Building  45,  Room  3AN-18B,  MD 
20892. 

Contact  Person:  Mary  J.  Stephens-Frazier 
Scientific  Review  Administrator,  National 
Institute  of  Nursing  Research,  National 
Institutes  of  Health,  Natcher  Building,  Room 
3AN32,  45  Center  Drive.  Bethesda,  MD 
20892,  (301)  594-5971. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institutes  of  Health  HHS) 

Dated:  January  18,  2000. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-1685  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Neurological 
Disorders  and  Stroke;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Neiu-ological 
Sciences  and  Disorders  A,  February  17, 
2000,  7:30  p.m.  to  February  19,  2000, 
5:00  p.m.,  Ramada  Inn  Rockville,  1775 


Rockville  Pike,  Rockville,  MD  20852 
which  was  published  in  the  Federal 
Register  on  January  11,  2000,  65  FR 
1642. 

The  meeting  will  be  held  February  17, 
2000,  8:00  a.m.  to  February  18,  2000, 
5:00  p.m.  The  meeting  will  is  closed  to 
the  public. 

Dated:  January  18,  2000. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory  Cmte. 
Policy. 

(FR  Doc.  00-1686  Filed  1-24-00:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Dafe.  January  27,  2000. 

Time:  2:30  PM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Philip  F.  Wiethom, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle.  * 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 


Dated:  January  18,  2000. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  00-1687  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  ChlM  Health  and 
Human  Development;  Meeting  of  the 
National  Reading  Panel 

Notice  is  hereby  given  of  the 
Washington  D.C  area  meeting  of  the 
National  Reading  Panel.  The  meeting 
will  be  held  on  Monday,  January  31, 
2000.  from  8:00  AM  to  6:00  PM.  The 
meeting  location  is  the  National 
Institutes  of  Health.  Building  31,  C 
Wing-Conference  Room  6,  9000 
Rockville  Pike,  Bethesda,  Maryland, 
20816.  The  entire  meeting  will  be  open 
to  the  public. 

The  National  Reading  Panel  was 
requested  by  Congress  and  created  by 
the  Director  of  the  National  Institute  of 
Child  Health  and  Human  Development 
in  consultation  with  the  Secretary  of 
Education.  The  Panel  is  studying  the 
effectiveness  of  various  approaches  to 
teaching  children  how  to  read  and 
report  on  the  best  ways  to  apply  these 
findings  in  classrooms  and  at  home.  Its 
members  include  prominent  reading 
researchers,  teachers,  child 
development  experts,  leaders  in 
elementary  and  higher  education,  and 
parents.  The  Chair  of  the  Panel  is  Dr. 
Donald  N.  Langenberg,  Chancellor  of  the 
University  System  of  Maryland. 

The  Panel  is  building  on  the  findings 
presented  by  the  National  Research 
Council's  Committee  on  the  Prevention 
of  Reading  Difficulties  in  Young 
Children.  Based  on  these  findings  and 
the  National  Reading  Panel's  own 
review  of  the  literature,  the  Panel  will: 
determine  the  readiness  for  application 
in  the  classroom  of  the  results  of  these 
research  studies;  identify  appropriate 
means  to  rapidly  disseminate  this 
information  to  facilitate  effective 
reading  instruction  in  the  schools;  and 
identify  gaps  in  the  knowledge  base  for 
reading  instruction  and  the  best  ways  to 
close  these  gaps. 

The  agenda  for  this  meeting  will 
include  discussion  and  final  acceptance 
of  the  reports  by  The  National  Reading 
Panel.  A  period  of  time  will  be  set  aside 
at  approximately  3:00  PM  on  Monday, 
January  31  for  members  of  the  public  to 
address  the  Panel  and  express  their 
views  regarding  the  Panel's  mission. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rot:kledge  2.  Bethesda.  MD 
208(12.  (Telephone  Conference  Call). 

Contact  Person:  David  M.  Monsees, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3199, 
MSC  7770.  Bethesda.  MD  20892.  (301)  435- 
0684.  monseesd@drg, nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Empahsis  Panel. 

Date:  Februarv  1.  2000. 

Time:  2:00  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Timothy  J.  Henry, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4180, 
MSC  7808.  Bethesda.  MD  20892,  (301)  435- 
1147. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  7-8,  2000. 

Time:  8:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday,  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Lee  S.  Mann,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  3186.  MSC  7848. 
Bethesda,  MD  20892,  (301)  435-0677. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  7-8,  2000. 
Time:  a  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington  Circle, 
Washington,  DC  20037. 

Contact  Person:  Jay  Cinque,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5186,  MSC  7846, 
Bethesda,  MD  20892,  (301)  435-1252. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
Funding  cycle. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Initial  Review  Group, 
General  Medicine  B  Study  Section. 
Date:  February  7-8,  2000. 
Time:  8  a.m.  to  4:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Georgetown  Holiday  Inn, 
Kaleidoscope  Room,  2101  Wisconsin  Ave., 
NW,  Washington.  DC  20007. 

Contact  Person:  Shirley  Hilden,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  4218,  MSC  7814. 
Bethesda,  MD  20892.  (301)  435-1198. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Health  Promotion  and 
Disease  Prevention  Initial  Review  Group, 
Alcohol  and  Toxicology  Subcommittee  4. 

Date:  February  7-8.  2000. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase.  MD  20815. 

Contact  Person:  Mushtaq  A.  Khan, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2176, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
1778,  khanm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Initial  Review  Group, 
Surgery  and  Bioengineering  Study  Section. 

Date:  February  7-8,  2000. 

Time;  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Teresa  Nesbitt,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5118,  MSC  7854. 
Bethesda,  MD  20892,  (301)  435-1172, 
nesbittt@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Health  Promotion  and 
Disease  Prevention  Initial  Review  Group, 
Epidemiology  and  Disease  Control 
Subcommittee  2. 

Date:  February  7-8,  2000. 

Time:  8:30  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Select.  480  King  Street, 
Old  Town  Alexandria,  VA  22314. 

Contact  Person:  David  M.  Monsees, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3150, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0684,  monseesd@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  7-8,  2000. 

Time;  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  The  Governor's  House  Hotel,  1615 
Rhode  Island  Avenue,  N.W.,  Washington,  DC 
20036. 

Contact  Person  .Joseph  Kimm,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5178  MSC  7844, 
Bethesda.  MD  20892,  (301)  435-1249. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Minie  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  7,  2000. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Teresa  Nesbitt,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5110  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1172. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catctlogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
InsUtutes  of  Health,  HHS) 

Dated:  January  18,  2000. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-1684  Filed  1-24-00;  8:45  am] 

BiUJNG  CODE  4140-01-M 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Privacy  Act  of  1974;  Altered  System  of 
Records  '<' 

AGENCY:  National  Institutes  of  Health 
(NTH),  HHS. 

ACnONr'Notification  of  altered  system  of 
records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
National  Institutes  of  Health  is 
publishing  a  notice  of  a  proposal  to  alter 
the  system  of  records  09-25-0165, 
"National  Institutes  of  Health  Loan 
Repayment  Program  HHS/NIH/OD." 
The  main  purposes  of  the  major 
alteration  include:  (1)  Addition  of  new 
programs,  (2)  change  of  the  system  name 
to  09-25-0165,  "National  histitutes  of 
Health  Office  of  Loan  Repayment  and 
Scholarship  (OLRS)  Records  System, 
HHS/NIH/OD,"  (3)  the  addition  of 
applicants,  participants  and  individuals 
interested  in  scholarship  or  loan 


repayment  programs  of  the  NIH  to 
"Categories  of  Individuals  Covered  by 
the  System;"  and  (4)  two  new  and  two 
modified  routine  uses  to  reflect  the 
added  programs. 

DATES:  The  NIH  invites  interested 
parties  to  submit  comments  on  the 
proposed  uses  on  or  before  February  24, 
2000.  The  NIH  has  sent  a  Report  of  the 
Altered  System  to  the  Congress  and  to 
the  Office  of  Management  and  Budget 
(0MB)  on  January  19,  2000.  The 
alteration  of  this  system  of  records  will 
be  effective  40  days  from  the  date 
submitted  to  the  OMB.  unless  NIH 
receives  comments  which  would  result 
in  a  contrary  determination. 
ADDRESSES:  Please  address  comments 
to:  NIH  Privacy  Act  Officer,  6011 
Executive  Boulevard,  Room  601,  MSC 
7669,  Rockville,  MD  20852.  (301)  496- 
2832.  (This  is  not  a  toll-fr«e  number). 
Comments  received  will  be  available  for 
inspection  at  this  same  address  from  9 
a.m.  to  3  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  S.  Horowitz,  J.D.,  Director,  Office 
of  Loan  Repayment  and  Scholarship, 
National  histitutes  of  Health,  7550 
Wisconsin  Avenue,  Room  604, 
Bethesda.  MD  20814-9121,  (800)  528- 
7689  (toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Sections 
487A-C.  and  E  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C.  288-1,  2, 
3,  and  5).  as  amended,  authorizes  the 
Secretary  to  implement  and  estabUsh 
programs  of  entering  into  agreements 
with  appropriately  qualified  health 
professionals  under  which  such  health 
professionals  agree  to  conduct  research, 
as  employees  of  the  NIH  or  to  conduct 
research  with  respect  to  contraception 
or  infertility  as  employees  or  affiUates  of 
the  National  Institute  of  Child  Health 
and  Human  Development  (NICHD) 
Intramural  Laboratories  and  NICHD 
Extramural  sites,  in  consideration  of  the 
Federal  Government  agreeing  to  repay, 
for  each  year  of  service,  not  more  than 
$35,000  of  the  principal  and  interest  of 
the  educational  loans  of  such  health 
professionals.  These  programs  include 
the  following:  (1)  The  NIH  AIDS 
Research  Loan  Repayment  Program,  (2) 
the  NIH  General  Research  Loan 
Repayment  Program,  (3)  the  NIH 
Clinical  Research  Loan  Repajmient 
Program  for  Individuals  from 
Disadvantaged  Backgroimds,  and  (4)  the 
Contraceptive  and  Infertility  Research 
Loan  Repayment  Program. 

Section  487D  of  the  PHS  Act  (42 
U.S.C  288-4)  authorizes  a  scholarship 
program  for  individuals  who  agree  to 
pursue,  as  undergraduates,  academic 
programs  appropriate  for  careers  in 
professions  needed  by  the  NIH  and  who 


agree  to  serve  as  NIH  employees  in 
exchange  for  receipt  of  the  scholarship. 
This  program  is  known  as  the  NIH 
Undergraduate  Scholarship  Program 
(UGSP)  for  Individuals  bom 
Disadvantaged  Backgrounds. 

The  NIH  is  recommending  this 
proposed  major  alteration  to  expand 
system  coverage  for  three  new  programs: 
(1)  The  General  Research  Loan 
Repayment  Program,  (2)  the 
Contraceptive  and  Infertility  Research 
Loan  Repayment  Program,  and  (3)  the 
Undergraduate  Scholarship  Program. 
The  proposed  name  change  for  this 
system  of  records  to  "National  Institutes 
of  Health  (NIH)  Office  of  Loan 
Repayment  and  Scholarship  (OLRS) 
Records  System,  HHS/NIH/OD,"  is 
recommended  to  reflect  the  addition  of 
records  authorized  by  Sections  487B-D 
of  the  Public  Health  Service  Act  (42 
U.S.C.  288-2,  288-3.  and  28»-4),  as- 
added  June  10,  1993,  by  Pub.  L.  103-43. 
NIH  is  proposing  to  change  the 
"Categories  of  Individuals  Covered  by 
the  System"  to  include  applicants, 
participants  and  individuals  interested 
in  scholarship  or  loan  repayment 
programs  of  the  NIH.  The  proposed 
"Categories  of  Records  in  the  System" 
adds  (a)  program  application  and 
associated  forms;  (b)  academic  and 
research  progress  reports  (which 
include  related  data,  correspondence, 
and  professional  performance 
information  consisting  of  continuing 
education,  performance  awards,  and 
adverse  or  disciplinary  actions);  (c) 
financial  data,  including  loan  balances, 
deferment,  forbearance,  and  repayment/ 
delinquent/de&ult  status  information; 
(d)  commercial  credit  reports;  and  (e) 
educational  data  including  tmtion  and 
other  expenses,  and  academic  programs 
and  class  standing. 

In  addition,  two  new  routine  uses  ahd 
two  modified  routine  uses  are  proposed: 
(a)  New  Routine  Use  No.  16 — the 
disclosure  of  identifying  information  to: 
Designated  coordinators  at  schools 
participating  in  the  scholarship  program 
for  the  purpose  of  determining 
educational  expenses  and  resulting 
levels  of  scholarship  support,  and 
guiding  and  informing  tiiese  recipients 
about  the  nature  of  their  professional 
service  obligation  to  the  NIH;  and  to 
medical  and  graduate  schools,  attended 
by  UGSP  scholars  who  have  elected  to 
defer  their  service  obligation,  for  the 
purpose  of  determining  their  academic 
status  and  verifying  the  validity  of  the 
NIH  UGSP  service  deferment;  (b)  New 
Routine  Use  No.  1 7 — ^the  disclosure  of 
records  to  Department  contractors  and 
subcontractors  for  the  purpose  of 
recruiting,  screening,  and  matching 
health  professionals  for  NIH 
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employment  in  qualified  research 
positions  under  the  NIH  Loan 
Repayment  and  Scholarship  Programs 
(LRSPs);  (c)  Modified  Routine  Use  No. 
8 — the  disclosuBB  of  identifying 
information  to  a  consimier  reporting 
agency  (credit  bureau)  to  obtain  an 
applicant's  or  p^ticipant's  commercial 
credit  report  to:  [1)  Establish  his/her 
creditworthiness,  (2)  assess  and  verify 
his/her  ability  to  repay  debts  owed  to 
the  Federal  Govimment,  and  (3) 
determine  and  vjerify  the  eligibility  of 
loans  submitted  for  repayment;  and  (d) 
Modified  Routine  Use  No.  15 — the 
disclosxire  of  information  provided  by  a 
lender  or  educauonal  institution  to 
other  Federal  agencies,  debt  collection 
agents,  and  othe^  third  parties  who  are 
authorized  to  collect  a  Federal  debt.  The 
purpose  of  this  disclosure  is  to  identify 
an  individual  who  is  delinquent  in  loan 
or  benefit  paymtnts  owed  to  the  Federal 
Government. 

Only  authorized  users  will  have 
access  to  the  records  contained  in  the 
system.  Authori  ced  users  include  the 
following:  systei  n  managers  and  their 
staffs,  OLRS  staff,  financial,  fiscal  and 
records  managetient  personnel,  legal 
personnel,  computer  persoimel,  and 
NIH  contractors  and  subcontractors,  all 
of  whom  are  responsible  for 
administering  or  monitoring  the  LRSPs. 
Access  is  limitei  1  to  those  individuals 
trained  in  accon  lance  with  Privacy  Act 
procedures.  Coe  tractors  will  be  required 
to  maintain,  anc  will  also  be  required  to 
ensure  that  subc  ontractors  mciintain 
confidentiality  s  afeguards  with  respect 
to  the  records  cQvered  by  this  system. 

The  09-25-0165  system  notice  was 
last  published  ia  the  Federal  Register 
on  January  20,  l)995.  We  are 
republishing  thd  system  notice  in  its 
entirety  below  ti )  incorporate  the 
proposed  changes. 

The  following  notice  is  written  in  the 
present  tense,  n  ther  than  the  future 
tense,  in  order  t  j  avoid  the  unnecessary 
expenditure  of  j  lublic  funds  to  republish 
the  notice  after  he  system  has  become 


effective. 


4.  2000. 

> 

Management,  National 


Dated:  January 
Anthony  L.  Itteil^, 

Deputy  Director  ft 
Institutes  ofHealt^ 

09-25-0165 

SYSTEM  NAME: 

"National  Institutes  of  Health  (NIH) 
Office  of  Loan  I  epayment  and 
Scholarship  (OIRS)  Records  System, 
HHS/NIH/OD. 

SECURrTY  classifi<;atk)n: 
None. 


system  location: 

Office  of  Loan  Repayment  and 
Scholarship  (OLRS),  National  Institutes 
of  Health,  7550  Wisconsin  Avenue, 
Rooms  604  &  Bl-16,  Bethesda, 
Maryland  20814-9121. 

See  Appendix  I  for  a  listing  of  NIH 
offices  responsible  for  administration  of 
the  NIH  LRSPs.  Write  to  the  System 
Manager  at  the  address  below  for  the 
address  of  any  Federal  Records  Center 
where  records  from  this  system  may  be 
stored. 

categories  of  individuals  covered  by  the 
system: 

Individuals  who  have  applied  for, 
who  have  been  approved  to  receive, 
who  are  receiving,  or  who  have  received 
funds  under  the  NIH  LRSPs;  and 
individuals  who  are  interested  in 
participation  in  the  NIH  LRSPs. 

categories  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address.  Social  Security 
nimiber  (SSN),  program  application  and 
associated  forms,  service  pay-back 
obligations,  employment  data, 
professional  performance  and 
credentialing  history  of  licensed  health 
professionals;  personal,  professional, 
and  demographic  backgroimd 
information;  academic  and  research 
progress  reports  (which  include  related 
data,  correspondence,  and  professional 
performance  information  consisting  of 
continuing  education,  performance 
awards,  and  adverse  or  disciplinary 
actions);  standard  school  budgets; 
financial  data  including  loan  balances, 
deferment,  forbearance,  and  repayment/ 
delinquent/default  status  information; 
commercial  credit  reports;  educational 
data  including  tuition  and  other  related 
educational  expenses;  educational  data 
including  academic  program  and  status; 
employment  status  verification  (which 
includes  certifications  and  verifications 
of  continuing  participation  in  qualified 
research);  Federal,  State  and  local  tax 
related  information,  including  copies  of 
tax  returns. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  487A-E  (42  U.S.C.  288-1, 
288-2,  288-3,  288-4,  288-5)  of  the'PHS 
Act,  as  amended,  authorize  the  NIH  to 
establish  and  implement  (a)  multiple 
programs  of  educational  loan  repayment 
for  qualified  health  professionals  who 
agree  to  conduct  research,  subject  to 
each  program's  specific  statutory 
requirements;  and  (b)  a  scholarship 
program  for  undergraduates  who  agree 
to  pursue  academic  programs 
appropriate  for  careers  in  professions 
needed  by  the  NIH  and  who  agree  to 
serve  as  NIH  employees.  The  provisions 
of  subpart  in  of  part  D  of  title  in  of  the 


PHS  Act  (42  U.S.C.  2541  et  seq.),  as 
amended,  governing  the  National  Health 
Service  Corps  (NHSC)  loan  repayment 
and  scholarship  programs,  are 
incorporated  in  these  authorities,  except 
as  inconsistent  with  Sections  487A-E. 
The  Internal  Revenue  Code  at  26  U.S.C. 
6109  requires  the  provision  of  the  SSN 
for  the  receipt  of  loan  repayment  and 
scholarship  funds  imder  the  NIH  LRSPs. 
The  Federal  Debt  Collection  Procedures 
Act  of  1990,  Public  Law  101-647  (28 
U.S.C.  3201)  requires  that  an  individual 
who  has  a  judgement  lien  against  his/ 
her  property  for  a  debt  to  the  United 
States  shall  not  be  eligible  to  receive 
funds  directly  from  the  Federal 
Government  in  any  program,  except 
funds  to  which  the  debtor  is  entitled  as 
a  beneficiary,  until  the  judgement  is 
paid  in  full  or  otherwise  satisfied.  Thus, 
individuals  applying  to  the  LRSPs  are 
required  to  disclose  in  their  applications 
whether  they  have  a  judgement  lien 
against  them  arising  from  a  debt  to  the 
United  States. 

PURPOSE(S): 

These  records  are  used  to:  (1)  Identify 
and  select  applicants  for  the  NIH  LRSPs; 
(2)  monitor  loan  repayment  and 
scholarship  activities,  such  as  payment 
tracking,  academic  status  and 
performance,  research  and  related 
services,  deferment  of  service 
obligation,  and  defaidt;  and  (3)  assist 
NIH  officials  in  the  collection  of 
overdue  debts  owed  imder  the  NIH 
LRSPs.  Records  may  be  transferred  to 
System  No.  09-15-0045,  "Health 
Resoiut:es  and  Services  Administration 
Loan  Repayment/Debt  Management 
Records  System,  HHS/HRSA/OA,"  for 
debt  collection  purposes  when  NIH 
officials  are  imable  to  collect  overdue 
debts  owed  under  the  NIH  LRSPs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE: 

1.  Disclosure  may  be  made  to  a- 
Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribimal  when:  (a)  HHS  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
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United  States  Government,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  by  careful  review,  HHS 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  by  the 
Department  of  Justice  is  therefore 
deemed  by  HHS  to  be  for  a  purpose  that 
is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

3.  When  a  record  on  its  face,  or  in 
conjunction  with  other  records, 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  natiure,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  issued  piu-suant  thereto, 
disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
foreign.  State,  local,  or  tribal,  or  other 
public  authority  responsible  for 
enforcing,  investigating  or  prosecuting 
such  violation  or  charged  with  enforcing 
or  implementing  the  statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatory, 
investigative  or  prosecutive 
responsibility  of  the  receiving  entity. 

4.  The  NIH  may  disclose  records  to 
HHS  contractors  and  subcontractors  for 
the  purpose  of  collecting,  compiling, 
aggregating,  analyzing,  or  refining 
records  in  the  system.  Contractors 
maintain,  and  are  also  required  to 
ensiue  that  subcontractors  maintain. 
Privacy  Act  safeguards  with  respect  to 
such  records. 

5.  The  NIH  may  disclose  information 
from  this  system  of  records  to  private 
parties  such  as  present  and  former 
employers,  references  listed  on 
applications  and  associated  forms,  other 
references  and  educational  institutions. 
The  purpose  of  such  disclosures  is  to 
evaluate  an  individual's  professional 
and  or  acadenuc  accomplishments  and 
plans,  performance,  credentials,  and 
educational  background,  and  to 
determine  if  an  applicant  is  suitable  for 
participation  in  the  NIH  LRSPs. 

6.  The  NIH  will  disclose  information 
from  this  system  of  records  to  a 
consumer  reporting  agency  (credit 
bureau)  to  obtain  an  applicant  or 
participant's  commercial  credit  report 
for  the  following  purposes:  (1)  To 
establish  his/her  creditworthiness;  (2) 
To  assess  and  verify  his/her  ability  to 
repay  debts  owed  to  the  Federal 
Government;  and  (3)  To  determine  and 
verify  the  eligibility  of  loans  submitted 
for  repayment.  Disclosures  are  limited 
to  the  individual's  name,  address.  Social 
Seciuity  number  and  other  information 
necessary  to  identify  him/her;  the 
funding  being  sought  or  amount  and 
status  of  the  debt;  and  the  program 


under  which  the  applicant  or  claim  is 
being  processed. 

7.  The  NIH  may  disclose  from  this 
system  of  records  a  delinquent  debtor's 
or  a  defaulting  participant's  name, 
address,  Social  Security  number,  and 
other  information  necessary  to  identify 
him/her;  the  amount,  status,  and  history 
of  the  claim,  and  the  agency  or  program 
under  which  the  claim  arose,  as  follows: 

a.  To  another  Federal  agency  so  that 
agency  can  effect  a  salary  offset  for  debts 
owed  by  Federal  employees;  if  the  claim 
arose  imder  the  Social  Seciuity  Act,  the 
employee  must  have  agreed  in  writing 
to  the  salary  offset. 

b.  To  another  Federal  agency  so  that 
agency  can  effect  an  authorized 
administrative  offset;  i.e.,  withhold 
money,  other  than  Federal  salaries, 
payable  to  or  held  on  behalf  of  the 
individual. 

c.  To  the  Treasury  Department, 
Internal  Revenue  Service  (IRS),  to 
request  an  individual's  ciurent  mailing 
address  to  locate  him/her  for  purposes 
of  either  collecting  or  compromising  a 
debt,  or  to  have  a  commercial  credit 
report  prepared. 

8.  The  NIH  may  disclose  information 
from  this  system  of  records  to  another 
agency  that  has  asked  the  HHS  to  effect 
a  salary  or  administrative  offset  to  help 
collect  a  debt  owed  to  the  United  States. 
Disclosure  is  limited  to  the  individual's 
name,  address.  Social  Security  nimiber, 
and  other  information  necessary  to 
identify  the  individual,  information 
about  the  money  payable  to  or  held  for 
the  individual,  and  other  information 
concerning  the  offset. 

9.  The  NIH  may  disclose  to  the  IRS 
information  about  an  individual 
appl3dng  for  any  NIH  loan  repayment  or 
scholarship  program  authorized  by  the 
Public  Health  Service  Act  to  find  out 
whether  the  applicant  has  a  delinquent 
tax  account.  This  disclosure  is  for  the 
sole  purpose  of  determining  the 
applicant's  creditworthiness  and  is 
limited  to  the  individual's  name, 
address.  Social  Seciuity  niunber,  other 
information  necessary  to  identify  him/ 
her,  and  the  program  for  which  the 
information  is  being  obtained. 

10.  The  NIH  may  report  to  the  IRS,  as 
taxable  income,  the  written-off  amoimt 
of  a  debt  owed  by  an  individual  to  the 
Federal  Government  when  a  debt 
becomes  partly  or  wholly  uncollectible, 
either  because  the  time  period  for 
collection  imder  statute  or  regulations 
has  expired,  or  because  the  Government 
agrees  with  the  individual  to  forgive  or 
compromise  the  debt. 

11.  The  NIH  may  disclose  to  debt 
collection  agents,  other  Federal 
agencies,  and  other  third  parties  who 
are  authorized  to  collect  a  Federal  debt. 


information  necessary  to  identify  a 
delinquent  debtor  or  a  defaulting 
participant.  Disclosiire  will  be  limited  to 
the  individual's  name,  address.  Social 
Security  number,  and  other  information 
necessary  to  identify  him/her;  the 
amount,  status,  and  history  of  the  claim, 
and  the  agency  or  program  imder  which 
the  claim  arose. 

12.  The  NIH  may  disclose  information 
from  this  system  of  records  to  any  third 
party  that  may  have  information  about 

a  delinquent  debtor's  or  a  defaulting 
participant's  current  address,  such  as  a 
U.S.  post  office,  a  State  motor  vehicle 
administration,  a  professional 
organization,  an  alumni  association, 
etc.,  for  the  purpose  of  obtaining  the 
individual's  current  address.  This 
disclosure  will  be  strictly  limited  to 
information  necessary  to  identify  the 
individual,  without  any  reference  to  the 
reason  for  the  agency's  need  for 
obtaining  the  current  address. 

13.  The  NIH  may  disclose  information 
from  this  system  of  records  to  other 
Federal  agencies  that  also  provide  loan 
repayment  or  scholarship  at  the  request 
of  these  Federal  agencies  in  conjunction 
with  a  matching  program  conducted  by 
these  Federal  agencies  to  detect  or 
curtail  fraud  and  abuse  in  Federal  loan 
repayment  or  scholarship  programs,  and 
to  collect  delinquent  loans  or  benefit 
payments  owed  to  the  Federal 
Govenunent. 

14.  The  NIH  will  disclose  from  this 
system  of  records  to  the  Department  of 
Treasury,  IRS:  (1)  A  delinquent  debtor's 
or  a  defaulting  participant's  name, 
address.  Social  Security  number,  and 
other  information  necessary  to  identify 
the  individual;  (2)  the  amount  of  the 
debt;  and  (3)  the  program  under  which 
the  debt  arose,  so  that  the  IRS  can  offset 
against  the  debt  any  income  tax  refunds 
which  may  be  due  to  the  individual. 

15.  The  NIH  may  disclose  information 
provided  by  a  lender  or  educational 
institution  to  other  Federal  agencies, 
debt  collection  agents,  and  other  third 
parties  who  are  authorized  to  collect  a 
Federal  debt.  The  purpose  of  this 
disclosure  is  to  identify  an  individual 
who  is  delinquent  in  loan  or  benefit 
payments  owed  to  the  Federal 
Government  and  the  nature  of  the  debt. 

16.  The  NIH  will  disclose  records 
consisting  of  names,  disciplines,  current 
mailing  addresses,  and  dates  of 
scholarship  support  and  dates  of 
graduation  of  scholarship  recipients  to: 
(a)  Designated  coordinators  at  each 
school  participating  in  the  scholarship 
program  for  the  purpose  of  determining 
educational  expenses  and  resulting 
levels  of  scholarship  support,  and  for 
the  purpose  of  guiding  and  informing 
these  recipients  about  the  nature  of  their 
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service  obligatidns  to  the  NIH;  and  (b) 
medical  and  graduate  schools,  attended 
by  UGSP  scholak-s  who  have  elected  to 
defer  their  service  obligation,  for  the 
purpose  of  deteimining  their  academic 
status  and  verifying  the  validity  of  the 
NIH  UGSP  service  deferment. 

17.  The  NIH  niay  disclose  records  to 
HHS  contractor!  and  subcontractors  for 
the  purpose  of  r  icruiting,  screening,  and 
matching  hejilth  professionals  for  NIH 
employment  in  qualified  research 
positions  under  the  NIH  LRSPs.  In 
addition,  HHS  qontractors  and 
subcontractors:  (l)  may  disclose 
biographic  data  ^d  information 
supplied  by  pottotial  applicants  (a)  to 
references  listed  on  application  and 
associated  form$  for  the  purpose  of 
evaluating  the  applicant's  professional 
qualifications,  eicperience,  and 
suitability,  and  lb)  to  a  State  or  local 
government  medical  licensing  board 
and/or  to  the  Federation  of  State 
Medical  Boards  or  a  similar 
nongovemmentlentity  for  the  purpose  of 
verifying  that  all  claimed  background 
and  employment  data  are  valid  and  all 
claimed  credent  tals  are  ciurent  and  in 
good  standing;  (2)  may  disclose 
biographic  data  and  information 
supplied  by  ref^ences  listed  on 
application  and  associated  forms  to 
other  references  for  the  purpose  of 
inquiring  into  tlie  applicant's 
professional  quiJifications  and 


suitability;  and 


professional  sui  :ability  evaluation 
information  to  f  HH  officials  for  the 
purpose  of  apprising  the  applicant's 
professional  qujJifications  and 
suitability  for  pi  irticipation  in  the  NIH 
LRSPs.  Contrad  ors  maintain,  and  are 
also  required  to  ensiue  that 
subcontractors  maintain.  Privacy  Act 


safeguards  with 


U.S 
■  thei  e 


DISCLOSURE  TO 
AGENCIES: 

Disclosures 
552a(b)(12) 
from  this  systen  i 
agencies"  as 
Claims  Collection 
amended  (31 
purposes  of 
provide  an  i 
repay  delinquei^t 
Government 
of  their  credit 
NIH  to  improve 
repayment  and 
taking  into 
reliabihty  of 
obtaining  a  co 
assess  and  veri 
individual  to 
Federal 
records  will  be 


CO  <SUMER  REPORTING 


3)  may  disclose 


respect  to  such  records. 


p  irsuant  to  5  U.S.C. 
Disclosures  may  be  made 

to  "consumer  reporting 
denned  in  the  Federal 
Act  of  1966,  as 
.C.  3701(a)(3)).  The 
disclosures  are:  (1)  To 
incebtive  for  debtors  to 
debts  to  the  Federal 
by  making  these  debts  part 
records,  and  (2)  to  enable 
the  quality  of  loan 
scholarship  decisions  by 
account  the  financial 
ap  )licants,  including 
n  mercial  credit  report  to 
the  ability  of  an 
debts  owed  to  the 
Goveminent.  Disclosing  of 
imited  to  the 


re  jav 


individual's  name,  Social  Security 
niunber,  and  other  information 
necessary  to  establish  the  identity  of  the 
individual,  the  amount,  status,  and 
history  of  the  claim,  and  the  agency  or 
program  imder  which  the  claim  arose. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
file  cards,  microfiche  and  electronic 
media,  including  computer  tape,  discs, 
servers  connected  to  local  area 
networks,  and  Internet  servers. 

RETRIEVABILfTY: 

Records  are  retrieved  byname,  NIH 
Institutes  and  Centers,  Social  Security 
nimiber,  or  other  identifying  numbers  or 
characteristics. 

SAFEGUARDS: 

1.  Authorized  Users:  Access  to 
information  is  limited  to  authorized 
personnel  in  the  performance  of  their 
duties.  Authorized  personnel  include 
system  managers  and  their  staf&,  NIH 
OLRS  officials  and  staff,  financial,  fiscal 
and  records  management  personnel, 
legal  personnel,  computer  personnel, 
and  NIH  contractors  and 
subcontractors — all  of  whom  are 
responsible  for  administering  the  NIH 
LRSPs. 

2.  Physical  Safeguards:  Rooms  where 
records  are  stored  are  locked  when  not 
in  use.  Ihiring  regular  business  hours 
rooms  are  unlocked  but  are  controlled 
by  on-site  personnel.  Security  guards 
perform  random  checks  on  the  physical 
security  of  the  storage  locations  after 
duty  hours,  including  weekends  and 
holidays. 

3.  Procedural  and  Technical 
Safeguards:  A  password  is  required  to 
access  the  terminal  and  a  data  set  name 
controls  the  release  of  data  to  only 
authorized  users.  All  users  of  personal 
information  in  connection  with  the 
performance  of  their  jobs  (see 
Authorized  Users,  above)  protect 
information  from  public  view  and  fi'om 
unauthorized  personnel  entering  an 
unsupervised  office.  Data  on  local  area 
network  computer  files  is  accessed  by 
keyword  known  only  to  authorized 
personnel.  Codes  by  which  automated 
files  may  be  accessed  are  changed 
periodically.  This  procedure  also 
includes  deletion  of  access  codes  when 
employees  or  contractors  leave.  New 
employees  and  contractors  are  briefed 
and  the  secimty  department  is  notified 
of  all  staff  members  and  contractors 
authorized  to  be  in  secured  areas  during 
working  and  nonworking  hours.  This 
list  is  revised  as  necessary.  Individuals 


remotely  accessing  the  secured  areas  of 
the  OLRS  Internet  sites  have  separate 
accoimts  and  passwords.  Passwords  are 
assigned  by  project  staff  and  may 
include  both  alphabetic  and  non- 
alphabetic  characters.  These  practices 
are  in  compliance  with  the  standards  of 
Chapter  45-13  of  the  HHS  General 
Administration  Manual,  "Safeguarding 
Records  Contained  in  Systems  of 
Records,"  supplementary  Chapter  PHS 
hf:  45-13,  and  the  Department's 
Automated  Information  System  Security 
Handbook. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedxile  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  2300-537-1. 
Participant  case  files  are  transferred  to 
a  Federal  Records  Center  one  year  after 
closeout  and  destroyed  five  years  later. 
Closeout  is  the  process  by  which  it  is 
determined  that  all  applicable 
administrative  actions  and 
disbursements  of  benefits  have  been  . 
completed  by  the  OLRS  and  service 
obligations  have  been  completed  by  the 
participant.  Applicant  case  files  are 
destroyed  three  years  after  disapproval 
or  withdrawal  of  their  application. 
Appeal  and  litigation  case  files  are 
destroyed  six  years  after  the  calendar 
year  in  which  the  case  is  closed.  Other 
copies  of  these  files  are  destroyed  two 
years  after  the  calendar  year  in  which 
the  case  is  closed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  Loan  Repayment 
and  Scholarship,  National  Institutes  of 
Health,  7550  Wisconsin  Avenue,  Room 
604,  Bethesda,  Maryland  20814-9121. 

NOTIFICATION  PROCEDURES: 

To  determine  if  a  record  exists,  vmte 
to  the  System  Manager  listed  above.  A 
written  request  must  contain  the  name 
and  address  of  the  requester.  Social 
Security  number,  and  his/her  signature 
which  is  either  notarized  to  verify  his/ 
her  identity  or  includes  a  written 
certification  that  the  requester  is  the 
person  he/she  claims  to  be  and  that  he/ 
she  understands  that  the  knowing  and 
willful  request  or  acquisition  of  records 
pertaining  to  an  individual  imder  false 
pretenses  is  a  criminal  offense  subject  to 
a  $5,000  fine.  In  addition,  the  following 
information  is  needed:  dates  of 
enrollment  in  the  NIH  LRSPs  and 
ciurent  enrollment  status,  such  as 
pending  application  approval  or 
approved  for  participation. 


Federal  Register / Vol.  65,  No.  16 /Tuesday,  January  25,  2000 /Notices 


3971 


An  individual  who  appears  in  person 
at  a  specific  location  seeking  access  to 
or  disclosure  of  records  relating  to  him/ 
her  shall  provide  his/her  name,  current 
address,  Social  Seciuity  number,  dates 
of  enrollment  in  an  NIH  loan  repayment 
or  scholarship  program,  and  at  least  one 
piece  of  tangible  identification,  such  as 
driver's  license,  passport,  or  voter 
registration  card.  Identification  papers 
with  ciurent  photographs  are  preferred 
but  not  required.  If  an  individual  has  no 
identification  papers  but  is  personally 
known  to  an  agency  employee,  such 
employees  shall  make  a  written  record 
verifying  the  individual's  identity. 
Where  the  individual  has  no 
identification  papers,  the  responsible 
agency  official  shall  require  that  the 
individual  certify  in  writing  that  he/she 
is  the  individual  who  he/she  claims  to 
be  and  that  he/she  understands  that  the 
knowing  and  willful  request  or 
acquisition  of  a  record  concerning  an 
individual  under  false  pretenses  is  a 
criminal  offense  subject  to  a  $5,000  fine. 
Since  positive  identification  of  the 
caller  or  sender  cannot  be  established, 
telephone  and  electronic  mail  requests 
are  not  honored. 

RECORD  ACCESS  PROCEDURES: 

Write  to  the  System  Manager 
specified  above  to  attain  access  to 
records  and  provide  the  same 
information  as  is  required  imder  the 
Notification  Procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  an 
accoimting  of  disclosures  of  their 
records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  specified 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  imtimely  or 
irrelevant.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
imtimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Subject  individual;  participating 
lending  and  loan  servicing  institutions; 
educational  institutions;  other  Federal 
agencies;  consiuner  reporting  agencies/ 
credit  bureaus;  and  third  parties  that 
provide  references  concerning  the 
subject  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 


Appendix  I:  System  Locations 

Office  of  Loan  Repayment  and  Scholarship, 
National  Institutes  of  Health,  7550 
Wisconsin  Avenue,  Room  604,  Bethesda, 
Maryland  20814-9121 

Center  for  Information  Technology,  National 
Institutes  of  Health,  Building  12  A,  Room 
1011.  9000  Rockville  Pike,  Bethesda. 
Maryland  20892 

Clinical  Center,  National  Institutes  of  Health, 
6100  Executive  Boulevard,  Room  3E01, 
Bethesda,  MD  20892-7509 

National  Cancer  Institute,  National  Institutes 
of  Health,  Building  31,  Room  11A19,  9000 
Rockville  Pike,  Bethesda,  MD  20892-2590 

National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health.  Building  10, 
Room  7N220,  9000  Rockville  Pike, 
Bethesda,  MD  20892-1670 

National  Institute  of  Dental  and  Craniofacial 
Research,  National  Institutes  of  Health, 
Building  31,  Room  2C23,  9000  Rockville 
Pike,  BethesdfrMD  20892-2290 

National  Institute  of  Diabetes  and  Digestive 
and  Kidney  Diseases,  National  Institutes  of 
Health,  Building  10.  Room  9N222,  9000 
Rockville  Pike,  Bethesda,  MD  20892-1818 

National  Institute  of  Neurological  Disorders 
and  Stroke,  National  Institutes  of  Health, 
Building  10,  Room  5N220.  9000  Rockville 
Pike.  Bethesda,  MD  20892-4152 

National  Institute  of  Allergy  and  Infectious 
Diseases,  National  Institutes  of  Health. 
Building  31,  Room  7A05,  9000  Rockville 
Pike.  Bethesda,  MD  20892-2520 

National  Institute  of  Mental  Health,  National 
Institutes  of  Health,  Building  10,  Room 
4N222,  9000  Rockville  Pike,  Bethesda,  MD 
20892 

National  Institute  of  General  Medical 
Sciences,  Pharmacological  Sciences 
Program,  National  Institutes  of  Health, 
Building  45,  Room  2AS-^3.  9000  Rockville 
Pike,  Bethesda.  MD  20892-6200 

National  Institute  of  Child  Health  and 
Human  Development,  National  Institutes  of 
Health,  Building  31,  Room  2A25,  9000 
Rockville  Pike,  Bethesda,  MD  20892 

National  Institute  of  Child  Health  and 
Human  Development,  National  Institutes  of 
Health,  Building  61E,  Room  8B01A, 
Bethesda,  MD  20892 

National  Eye  Institute,  National  Institutes  of 
Health,  Building  10,  Room  10N202,  9000 
Rockville  Pike.  Bethesda.  MD  20892-1858 

National  Institute  of  Environmental  Health 
Sciences.  National  Institutes  of  Health, 
South  Campus,  Building  101.  Room  A-210, 
111  Alexander  Drive,  Research  Triangle 
Park,  NC  27709 

National  Institute  on  Aging,  Gerontology 
Research  Center,  National  Institutes  of 
Health,  4940  Eastern  Avenue,  Baltimore. 
MD  21224 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases, 
National  Institutes  of  Health,  Building  45, 
Room  5AN40,  9000  Rockville  Pike, 
Bethesda,  MD  20892 
National  Institute  of  Deafness  and 
Communication  Disorders,  National 
Institutes  of  Health,  Building  31,  Room 
3C02,  9000  Rockville  Pike,  Bethesda,  MD 
20892-2320 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  Parklawn  Building, 


Room  9A30,  5600  Fishers  Lane,  Rockville, 
MD  20857 

National  Center  for  Research  Resources, 
National  Institutes  of  Health,  One 
Rockledge  Center,  Room  6070.  6705 
Rockledge  Drive,  Bethesda,  MD  20892- 
7965 

National  Institute  for  Nursing  Research, 
National  Institutes  of  Health,  Building  31, 
Room  5B25,  9000  Rockville  Pike,  Bethesda, 
MD  20892-2178 

National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  National  Institutes  of  Health, 
Building  31,  Room  1B58,  9000  Rockville 
Pike,  Bethesda,  MD  20892-2088 

National  Human  Genome  Research  Institute, 
National  Institutes  of  Health,  49  Covent 
Drive,  Building  49,  Room  4A06.  9000 
Rockville  Pike.  Bethesda.  MD  20892-4470 

Office  of  Financial  Management,  National 
Institutes  of  Health,  Building  31,  Room 
B1B47,  9000  Rockville  Pike,  Bethesda. 
Maryland  20892 

(FR  Doc.  00-1689  Filed  1-24-00;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Assistant  Secretary — 
Water  and  Science;  Central  Utah 
Project  Completion  Act;  Notice  of 
Intent  to  PrefMire  an  Environmental 
Assessment  for  ttie  Diamond  Fork 
Proposed  Action  Modifications 

AGENCY:  Office  of  the  Assistant 
Secretary — Water  and  Science, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Assessment  for  the 
Diamond  Fork  Proposed  Action 
Modifications. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  the 
Central  Utah  Water  Conservancy  District 
(CUWCD),  Utah  Reclamation  Mitigation 
and  Conservation  Commission 
(Mitigation  Commission),  and  the 
Department  of  the  Interior  (Interior) 
announces  their  intent  to  prepare  an 
Environmental  Assessment  (EA)  on  the 
Diamond  Fork  Proposed  Action 
Modifications. 

This  EA  will  address  modifications  to 
the  Proposed  Action  as  a  result  of  value 
engineering  studies  on  the  Proposed 
Action  of  the  Diamond  Fork  System 
1999  Final  Supplement  to  the  Final 
Environmental  Impact  Statement 
(FSFEIS)  that  was  filed  with  the 
Environmental  Protection  Agency  July 
1,  1999.  A  Record  of  Decision  (1999 
ROD)  docimienting  the  selection  of  the 
Proposed  Action  Alternative  as 
presented  in  the  FSFEIS  was  signed  by 
the  Assistant  Secretary — Water  and 
Science  on  September  29,  1999.  The 
1999  ROD  allowed  for  value  engineering 
studies,  pursuant  to  public  law  104- 
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106.  to  be  conducted  on  the  Proposed 
Action  to  furthei  reduce  environmental 
impacts  or  proje  ;t  construction  costs. 
Based  on  value  ( ngineering  studies  the 
following  modif  cations  to  the  Proposed 
Action  will  be  addressed  in  the  EA:  (1) 
Replacing  a  seri(  s  of  tunnels  and 
pipelines  with  o  le  tunnel  and  one 
pipeline;  (2)  relc  eating  flow  control 
facilities;  and  (3  adjusting  the 
alignment  of  the  Diamond  Fork  System. 
The  proposed  m  adifications  will  reduce 
environmental  ii  npacts  and  reduce 
project  construe  ion  costs  while  not 
changing  the  Pre  posed  Action's 
purposes  or  nee(  s  as  described  in  the 
FSFElSandl99'»ROD. 
DATES:  Informati  on  relating  to  the  EA 
will  be  announc  ;d  in  local  newspapers 
and/or  mailed  tc  interested  parties. 
Upon  completio  i  of  a  draft  EA  a  notice 
of  availability  w  11  be  published  in  the 
Federal  Registei . 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Sersland  Environmental 
Program  Mangei ,  Central  Utah  Water 
Conservancy  District,  355  West 
University  Parlm^ay,  Orem,  Utah  84058- 
7303.(801)226-7110. 
SUPPLEMENTARY  NFORMATION:  The 
purpose  of  this  IWotice  of  Intent  is  to 
inform  the  publi  c,  local,  State,  and 
Federal  govemn  ent  agencies  that  an  EA 

Information,  data, 
opinions,  and  c(  mments  obtained  on 
the  draft  EA  ma; '  be  used  in  the 
preparation  of  tl  e  final  EA. 

Dated:  January  1  9,  2000. 
Ronald  lohnston, 

CUP  Program  Dire  :tor.  Department  of  the 


Interior 
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DEPARTMENT  i  )F  THE  INTERIOR 

Fish  and  WlldlH^  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  for  the  Notice  of  Intent  To 
Clarify  the  Rolaof  Habitat  in 
Endangered  Species  Conservation; 
Announcement  of  Workshops 


AGENCY:  Fish 
Interior. 
ACTION:  Notice; 
period. 


and  Wildlife  Service, 
■eopening  of  conmient 


SUMMARY:  We  (t  le  U.S.  Fish  and 
Wildlife  Service )  reopen  the  comment 
period  on  our  n  )tice  of  intent  to  develop 
policy  or  guidai  ice  and/or  to  revise 
regulations,  if  n  jcessary,  to  clarify  the 
role  of  habitat  ii  i  endangered  species 
conservation.  V\  e  are  reopening  the 
comment  peho<  to  allow  us  to  receive 


comments  in  conjunction  with  two 
critical  habitat  workshops  to  be  held 
with  major  stakeholders.  We  will 
analyze  additional  comments  received 
during  this  comment  period  from 
workshop  participants,  others  who  wish 
to  comment  on  issues  raised  at  the 
workshop,  and  any  additional 
comments,  as  well  as  those  we  received 
during  the  two  previous  comment 
periods,  and  will  consider  these 
comments  when  preparing  new 
proposed  guidance,  policy,  or 
regulations,  as  appropriate. 
DATES:  We  will  accept  comments  on  this 
guidance  until  February  24,  2000.  The 
first  workshop  will  be  held  in  Reston, 
Virginia,  on  February  8,  2000,  and  the 
second  in  Tempe,  Arizona,  on  February 
11,  2000.  Members  of  the  public  who 
wish  to  attend  as  an  observer  are 
requested  to  contact  the  U.S.  Institute 
for  Enviroimiental  Conflict  Resolution 
(see  ADDRESSES  section)  by  February  3, 
2000. 

ADDRESSES:  Submit  yoxir  comments  to 
the  Chief,  Division  of  Endangered 
Species,  U.S.  Fish  and  Wildlife  Service, 
1849  C  Street,  NW,  Mailstop  ARLSQ- 
420,  Washington,  D.C.  20240.  If  you  are 
interested  in  attending  a  workshop  as  an 
observer,  contact  Tina  Urbina,  Executive 
Assistant,  U.S.  Institute  for 
Environmental  Conflict  Resolution,  110 
South  Church  Avenue,  Suite  3350, 
Tempe,  Arizona  85701,  telephone  520/ 
670-5299,  facsimile  520/670-5530. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Gloman,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  703-358-2171  (see 
ADDRESSES  section). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  lune  14,  1999  (64  FR  31871),  we 
published  a  notice  of  our  intent  to 
develop  policy  or  guidance  and/or  to 
revise  regulations,  if  necessary,  to 
clarify  the  role  of  habitat  in  endangered 
species  conservation.  In  that  notice,  we 
sought  comments  on  the  benefits  of  the 
designation  of  critical  habitat,  beyond 
the  benefits  that  result  from  the  act  of 
listing  species  as  endangered  or 
threatened,  and  what  considerations 
should  be  included  in  determining 
whether  a  designation  of  critical  habitat 
is  prudent.  We  also  requested  comments 
and  suggestions  on  how  we  can 
effectively  streamline  the  process  of 
designating  critical  habitat  and 
specifically  whether  and  how  our 
existing  regulations  might  or  should  be 
changed  to  accomplish  this  goal. 
Additionally,  we  requested  comments 
and  suggestions  on  possible  legislative 
actions  that  might  improve  the 


effectiveness  and  efficiency  of  the 
critical  habitat  process.  We  reopened 
the  comment  period  on  August  30,  1999 
(64  FR  47195),  in  order  to  provide 
additional  time  for  interested  parties  to 
comment  on  this  important  issue. 

Based  on  our  preliminary  review  of 
the  comments,  a  wide  range  of  opinions 
exists  on  the  role  of  habitat  in 
endangered  species  conservation.  We 
felt  it  would  be  beneficial  to  have  a 
focus  group  provide  their  individual 
views  on  these  issues.  We  have 
contracted  with  the  U.S.  Institute  for 
Environmental  Conflict  Resolution  to 
hold  two  workshops  with  major 
stakeholders  to  discuss  critical  habitat 
issues,  such  as  the  regulatory  effect  of 
designating  critical  habitat,  linking 
critical  habitat  designation  to  recovery 
planning,  and  the  relationship  between 
critical  habitat  and  habitat  conservation 
plaiming  imder  section  10  of  the  Act. 
These  participants  will  not  act  as  a 
committee  and  there  will  be  no  attempt 
to  seek  a  group  recommendation  on  any 
issue.  The  workshops  are  scheduled  to 
be  held  in  Reston,  Virginia,  on  February 
8,  2000,  and  Tempe,  Arizona,  on 
February  1 1 ,  2000.  In  order  to  facilitate 
a  meaningful  discussion,  we  have 
invited  a  small  number  of  participants 
representing  Federal,  State,  and  local 
governments.  Congress,  resource  user 
groups,  environmental  organizations, 
and  academia.  Additional  seats  will  be 
available  for  members  of  the  public  to 
attend  as  observers,  who  will  be  given 
a  limited  time  on  the  agenda  to  provide 
comments.  If  you  would  like  to  attend 
as  an  observer,  please  contact  the  U.S. 
Institute  for  Envirorunental  Conflict 
Resolution  (see  ADDRESSES  section)  by 
February  3,  2000,  so  that  we  can  judge 
the  amount  of  interest. 

Public  Comments  Solicited 

We  will  take  into  consideration  any 
comments  and  additional  information 
received.  We  will  make  available  for 
your  review  and  comment  cuiy  proposed 
guidance,  policy,  or  regulatory  changes 
that  are  developed. 

Authority 

The  authority  for  this  notice  is  the 
Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C.  1531  et  seq. 

Dated;  [anuary  19,  2000. 
Jamie  Rappaport  Clark, 

Director,  U.S.  Fish  and  Wildlife  Service. 
[PR  Doc.  00-1745  Filed  1-24-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  the  Morro  Bay  Kangaroo 
Rat  (Dipodomys  heermanni 
morroensis)  Draft  Revised  Recovery 
Plan 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
announces  the  availability  of  the  Monro 
Bay  kangaroo  rat  [Dipodomys 
heermanni  morroensis)  draft  revised 
recovery  plan  for  public  review.  This 
kangaroo  rat  is  believed  to  exist  at  one 
site  in  San  Luis  Obispo  Coxmty, 
California. 

DATES:  Comments  on  the  draft  revised 
recovery  plan  received  by  March  27, 
2000  will  be  considered  by  the  Fish  and 
Wildlife  Service. 

ADDRESSES:  Copies  of  the  draft  revised 
recovery  plan  are  available  for 
inspection,  by  appointment,  dtiring 
normal  business  hours  at  the  following 
location:  U.S.  Fish  and  Wildlife  Service, 
2493  Portola  Road,  Suite  B,  Ventura, 
California  93003  (phone:  805/644- 
1766).  The  draft  revised  recovery  plan 
will  also  be  available  at  the  San  Luis 
Obispo  Coimty  Public  Library.  Requests 
for  copies  of  the  draft  revised  recovery 
plan  and  written  comments  and 
materials  regarding  this  plan  should  be 
addressed  to  the  Field  Supervisor,  at  the 
above  Ventura  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Mc  Calvin,  at  the  above 
Ventura  address. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
them,  and  estimate  time  and  cost  for 
implementing  recovery  measures. 

The  Endangered  Species  Act,  as 
amended  {16  U.S.C.  1531  etseq.)  (Act), 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 


opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service 
considers  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
recovery  plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  covuse  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

The  Morro  Bay  kangaroo  rat  is  listed 
as  endangered  (35  FR  16047).  This 
species  is  restricted  to  less  than  200 
acres.  It  is  currently  known  from  one 
site.  The  Morro  Bay  kangaroo  rat  is 
threatened  by  habitat  loss  from 
development.  In  addition,  the  very  low 
numbers  of  individuals  and  populations 
of  this  species  puts  it  at  great  risk  of 
extinction  due  to  random  naturally- 
occurring  (stochastic)  events. 

The  objective  of  this  revised  plan  is  to 
provide  a  framework  for  the  recovery  of 
the  Morro  Bay  kangaroo  rat  so  that 
protection  by  the  Endangered  Species 
Act  is  no  longer  necessary.  Actions 
necessary  to  accomplish  this  objective 
include  protecting  species  habitat 
through  acquisition,  conservation 
easements,  and  Habitat  Conservation 
Plans;  managing  species  habitat; 
conducting  management-oriented 
research  on  the  ecology  and  biology  of 
the  species;  reviewing  and  revising 
management  and  recovery  guidelines; 
locating  additional  populations;  and 
establishing  new  populations  within  the 
historic  range  of  the  species. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  this  draft  revised  recovery  plan.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  this  plan. 

Authority:  Tiie  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(f). 

Dated:  January  19,  2000. 
Elizabeth  H.  Stevens, 

Acting,  California/Nevada  Operations 
Manager,  Fish  and  Wildlife  Service,  Region 
1,  Sacramento,  California. 
fFR  Doc.  00-1715  Filed  1-24-00:  8:45  am] 

BIUJNG  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Marine  Mammal  Species  Permit 
Applications;  Notice  of  Extension  of 
Comment  Period 

The  Fish  and  Wildlife  Service  gives 
notice  that  the  comment  period  is 
extended  on  the  notice  of  receipt  of 
applications  for  two  applications 
submitted  by  International  Animal 
Consulting  Group,  Inc.  The  applications 
were  submitted  to  satisfy  requirements 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  and  the  regulations  governing 
marine  mammals  (50  CFR  18).  The 
applications,  018196  and  018197,  are  for 
conducting  certain  activities  with 
marine  manmials,  specifically  taking 
northern  sea  otters  [Enbydra  lutris 
lutris)  from  the  wild  in  Alaska  for  export 
and  public  display  at  two  Japanese 
aquariiuns.  The  extension  will  allow  all 
interested  parties  to  submit  written 
comments.  The  Fish  and  Wildlife 
Service  published  a  notice  of  receipt  of 
the  applications  on  Friday,  December 
17, 1999.  The  current  comment  period 
closes  on  January  26,  2000.  Written 
comments  may  now  be  submitted  until 
January  31,  2000,  and  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  OfRce  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203. 

Dated:  January  21.  2000. 
Kristen  Nelson, 

Chief  Branch  of  Permits  (Domestic).  Office 
of  Management  Authority. 

(FR  Doc.  00-1769  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-320-1330-PB-24  1AJ 

Extension  of  Currently  Approved 
Information  Collection;  OMB  Approval 
Number  1004-0121 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM) 
annoimces  its  intention  to  request  an 
extension  of  approval  for  the  collection 
of  information  from  applicants  to  jease 
and  develop  solid  minerals  other  than 
coal  and  oil  shale.  The  BLM  uses  the 
information  supplied  to  determine 
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whether  an  appl  cant,  pennittee,  or 
lease  is  qualified  to  hold  an  interest 
under  the  terms  of  the  Mineral  Leasing 
Act  of  1920  (MIA).  BLM  also  uses  this 
information  to  d  jtermine  if 
development  plans  will  adequately 
protect  Federsil  lend  and  that  the 
property  amounts  of  rental  and  royalty 
are  collected. 

DATE:  Comments  on  the  proposed 
information  colli  jction  must  be  received 
by  March  27,  20i  M)  to  be  considered. 

ADDRESSES:  Con:  ments  may  be  mailed 
to:  Regulatory  A  fairs  Group,  1849  C  St., 
N.W.,  Room  401  ^,  Washington,  D.C. 
20240.  Comments  may  be  sent  by 
Internet  to:  WC)Coniment@wo.blm.gov. 
Please  include:  '  Attn.:  1004-0121"  and 
your  name  and  a  ddress  in  your  Internet 
message.  Commonts  will  be  available  for 
public  review  at  the  L  Street  address 
during  regular  business  hours  (7:45  am 
to  4:15  pm,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  AUard,  Sclid  Minerals  Group, 
(202)  452-5195.  jFor  assistance  in 
reaching  the  aboi^e  contact,  individuals 
who  use  a  telecc  mmunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  between  8:00  a.m.  and  8:00 
p.m.,  Eastern  time,  Monday  through 
Friday,  except  h  jlidays. 


SUPPLEMENTARY  INFORMATION:  The 

regulations  at  5  CFR  1320.12(a)  require 
BLM  to  provide  60-day  notice  in  the 
Federal  Register  concerning  a  collection 
of  information  contained  in  a  published 
current  rule  to  solicit  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
.  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  BLM's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 

(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  collecting  the  information  on 
those  who  must  respond,  including 
through  the  use  of  automated, 
electronic,  mechanical,  or  technological 
collection  techniques  or  other  forms  of 
information  technology. 

BLM  plans  to  seek  from  the  Office  of 
Management  and  Budget  extension  of 
approval  for  the  information  collection 
requirements  in  43  CFR  Parts  3500 
through  3590,  which  cover  the  leasing 
of  solid  minerals  other  than  coal  and  oil 
shale  and  operations  on  those  leases. 
These  regulations  implement  the 
statutory  authority  governing  leasing 
activities  on  Federal  lands  foimd  in  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 


181  et  seq.),  the  Mineral  Leasing  Act  for 
Acquired  Lands  of  1947  (30  U.S.C.  351- 
359),  Section  402  of  Reorganization  Plan 
No.  3  of  1946  (5  U.S.C.  Appendix),  the 
MiUtiple  Mineral  Development  Act  of 
1954  (30  U.S.C.  521-531),  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321),  and  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1701  etseq.). 

The  implementing  regulations  outline 
procedures  for  members  of  the  public  to 
submit  applications,  ofi'ers,  statements, 
petitions,  and  various  forms.  The 
information  required  in  the 
applications,  statements  and  petitions  is 
needed  by  BLM  to  determine  applicant 
qualifications  to  hold  a  lease  to  obtain 
a  benefit  under  the  terms  of  the  MLA, 
its  subsequent  amendments,  related 
statutes,  and  the  regulations. 
Information  collection  requirements  are 
based  on  the  statutory  requirements 
concerning  the  qualifications  and 
eligibility  to  hold  title  to  or  interest  in 
Federal  mineral  leases  and  on  the 
regulatory  requirements  relating  to  the 
identification,  location  and  quality  of 
minerals  under  application  and 
identification  of  proposed  operational 
activities.  The  affected  public  consists 
of  all  present  and  prospective  holders  of 
Federal  solid  mineral  leases  other  than 
coal  or  oil  shale,  prospecting  permits, 
use  permits,  and  exploration  licenses. 


Breakdown  of  Information  Collections  and  Total  Hours 


Type  of  information  collection 


Number  of 
responses 


Hours  per 
response 


Total  hours 


Prospecting  Permil   

Exploration  Plan  fc  r  Prospecting  Permit 


Extension 


Prospecting  Permit  I 

Preference  Right  Lease 

Competitive  Lease  Bid 

Fringe  Acreage  Lease  or  Lease  Modification 

Assignment  or  Sutitease 

Lease  Renewals  o^  Adjustments 


Use  Permit 

Exploration  Licens  i 

Exploration  Plan  fc  r  Exploration  License 

Development  Contract 

Bond 

Mine  Plan 


Total 


25 

20 

5 

2 

5 

S 

40 

15 

1 

1 

1 

-1 

150 

5 


1 

80 

1 

100 

40 

40 

2 

1 

1 

3 

80 

1 

4 

150 


25 

1,600 

5 

200 

200 

200 

80 

15 

1 

3 

80 

1 

600 

750 


276 


3,760 


prog]  am 


Based  on  its 
the  leasing 
it  will  take  an 
per  response  to 
applications,  pe 
statements 
have  access  to 
necessary  for 
descriptions, 
necessary  is  out 
and  is  already 


e:  cperience  administering 
BLM  estimates  that 
of  about  14  hours 
omplete  the 
itions,  offers  and 
required.  The  applicants  will 
records,  plats  and  maps 
ding  legal  land 
type  of  information 
ined  in  the  regulations 
niaintained  by  the 


a\  erage  i 


pr  )vic 


The 


respondents  for  their  own  record 
keeping  piu-poses  and  needs  only  to  be 
compiled  in  a  reasonable  format.  The 
estimate  also  includes  the  time  required 
for  assembling  the  information,  as  well 
as  the  time  of  clerical  personnel,  if 
needed. 

BLM  estimates  that  approximately 
276  filings  will  be  made  annually  for  a 
total  of  3,760  reporting  hours. 
Respondents  vary  from  individuals  to 


small  businesses  and  major 
corporations.  Any  interested  member  of 
the  public  may  request  and  obtain, 
without  charge,  copies  of  any  of  forms 
listed  in  this  notice  by  contacting  the 
person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

All  responses  to  this  notice  will  be 
sununarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
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approval.  All  comments  will  become 
part  of  the  public  record. 

Dated:  January  4,  2000. 
Carole  Smith, 

Bureau  of  Land  Management  Information 

Collection  Clearance  Officer. 

[FR  Doc.  00-1740  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  4310-B4-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-070-00-1 020-PA] 

Montana;  Scratchgravel  Hills  Area 
Recreation  Management  Restrictions 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Updating  Scratchgravel  Hills 
Area  Recreation  Management 
Restrictions. 

summary:  Under  authority  of  43  CFR 
8364.1  and  as  a  result  of  the  approval 
of  the  Scratchgravel  Hills  Cooperative 
Agreement  on  July  11,  1985,  the 
following  restrictions  for  the  use  of  the 
Scratchgravel  Hills,  adjacent  to  Helena, 
Montana^  became  effective  August  15, 
1985: 

1.  The  use,  possession  afield,  or 
discharge  of  all  firearms  is  prohibited 
year-roimd  in  the  Scratchgravel  Hills, 
except  during  such  big  game  seasons  as 
may  be  established  by  the  Montana 
Department  of  Fish,  Wildlife,  and  Parks. 

2.  The  possession  and  use  of 
fireworks  is  prohibited  year-roimd. 

To  comply  with  requests  from  the 
Helena  Interagency  Fire  Dispatch 
Center,  Lewis  and  Clark  County  Sheriff 
Department,  local  fire  districts  and 
Scratchgravel  Hills  residents,  this  notice 
adds  the  following  restriction: 

3.  The  building,  maintaining, 
attending  or  using  a  campfire,  charcoal 
fire,  cooking  fire  or  warming  fire  is 
prohibited  year-round. 

Principal  Meridian,  Montana 

These  regulations  apply  to  public  lands  in: 
T.  11N.,R.  4W., 
Sees.  19,  20,  21,  22,  23,  25,  26,  27,  28,  29, 

33,  34,  35,  and  36. 
T.  10  N.,  R.  4  W.. 
Sees.  1,2,  3,  4,  and  5. 

The  piupose  of  these  restrictions  is  to 
minimize  hazards  to  visitors  and     ^ 
surrounding  residences,  and  to 
minimize  the  possibility  of  wildfire.  The 
public  lands  within  the  designated  area 
will  remain  open  to  other  resource  and 
recreation  uses  unless  otherwrise 
restricted. 

Penalties:  As  prescribed  imder  the 
Federal  Land  Policy  and  Management, 
43  use  Section  1733  (a).  Violation  is 


punishable  by  fines  and/or 
imprisonment  under  43  CFR  8360.0-7. 
EFFECTIVE  DATE:  These  management 
restrictions  will  go  into  effect  upon 
publication  in  the  Federal  Register  and 
will  remain  in  effect  until  rescinded  or 
modified  by  the  authorized  officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Hartmann,  Acting  Field  Manager, 
P.O.  Box  3388,  Butte,  Montana  59702, 
406-494-5059. 

Dated:  January  12,  2000. 
Steve  Hartmann. 
Acting  Field  Manager. 
FFR  Doc.  00-1674  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  4310-ON-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree; 
Under  the  Comprehensive, 
Environmental  Response, 
Compensation  and  Liability  Act 
("CERCLA") 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
Civil  Action  No.  99-2673-Civ-T-24B 
was  lodged  vdth  the  United  States 
District  Coiul  for  the  Middle  District  of 
Florida  on  November  23,  1999. 

In  this  action  the  United  States  sought 
injimctive  relief  and  recovery  of 
response  costs  under  Sections  106(a) 
and  107  of  CERCLA,  42  U.S.C.  9606(a) 
and  9607,  with  respect  to  the  Stauffer 
Chemical  Superfund  Site  in  Tarpon 
Springs.  Florida  ("the  Site"). 

Under  a  proposed  Consent  Decree, 
Atkemix  Thirty-Seven,  Inc.,  the  present 
OMOier  and  operator  of  the  Site,  and 
Rhone-Poulenc  Ag  Company,  Inc.,  the 
former  owner  and  operator  of  the  Site, 
have  agreed  to  perform  the  remedy 
chosen  by  EPA  to  clean  up  the  Site,  pay 
the  government's  remaining  past 
response  costs,  and  pay  future  response 
costs,  in  settlement  of  the  government's 
claims  imder  Sections  106  and  107  of 
CERCLA,  42  U.S.C.  9606  and  9607. 

The  Depeulment  of  Justice  will  extend 
the  public  comment  period  for  an 
additional  thirty  (30)  days  and  will 
receive  comments  until  February  22, 
2000  relating  to  the  proposed  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  for  the 
Environment  and  Natvual  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Atkemix  Thirty- 
Seven,  Inc.,  and  Rhone-Poulenc  Ag. 
Company,  Inc.,  (M.D.Fl.),  DOJ  #90-11- 
2-1227/1. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 


States  Attorney,  400  North  Tampa 
Street,  Suite.  3200,  Tampa  Florida 
33602;  the  Region  4  Office  of  the 
Environmental  Protection  Agency,  61 
Forsyth  Street,  Atlanta,  Georgia  30303, 
and  at  the  Consent  Decree  Library,  Post 
Office  Box  7611.  Washington,  DC 
20044-7611,  (202)  514-1547.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  Post  Office  Box  7611, 
Washington,  DC  20044-7611.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  25  cents  per  page  for 
reproduction  costs,  payable  to  the 
Consent  Decree  Library. 

Joel  M.  Gross, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division! 
[FR  Doc.  1676  Filed  1-24-00;  8:45  ami 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on 
November  17,  1999  a  proposed  Consent 
Decree  (the  "Consent  Decree")  in  United 
States  V.  Intalco  Aluminum  Corporation 
("hitalco"),  Civil  Action  No.  CS-99- 
0324  was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Washington. 

In  this  action  the  United  States  sought 
to  recover  the  United  States  Department 
of  Agriculture  Forest  Service's  ("Forest 
Service")  past  costs  incurred  in 
connection  with  past  response  actions  at 
the  Holden  Mine  Site  (the  "Site"), 
located  in  the  Wenatchee  National 
Forest  in  Chelan  County,  Washington. 
Throughout  the  history  of  mining 
operations  at  Holden  Mine,  large 
quantities  of  mine  tailings  were 
deposited  in  and  around  the  Site  and 
caused  releases  of  hazardous 
substances.  In  1989  and  1990  the  Forest 
Service  performed  a  variety  of  actions 
costing  approximately  $6  million  to 
stabilize  the  tailings  and  prevent  further 
environmental  degradation.  Under  the 
Consent  Decree,  Intalco  will  reimburse 
the  Forest  Service  $3.1  million  for  those 
past  costs.  Under  an  Administrative 
Order  on  Consent  entered  into  between 
the  Forest  Service,  Intalco,  the 
Environmental  Protection  Agency  and 
the  State  of  Washington,  Department  of 
Ecology.  Intalco  is  performing  a 
Remedial  Action  and  Feasibility  Study 
for  the  Site,  which  is  expected  to  result 
in  selection  of  a  remedy  to  address 
hazardous  substances  at  the  Site.  Under 
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the  Consent  De  cree,  Intalco  agrees  to 
perform  or  fun  i  the  remedy,  subject  to 
future  orders  o :  decrees.  Additionally, 
Intalco  agrees  i  lot  to  sue  the  United 
States  for  any  i  espouse  costs  associated 
with  the  Site. 

The  Departn  ent  of  Justice  will  receive 
for  a  period  of  Jiirty  (30)  days  from  the 
date  of  this  pu  ilication  comments 
relating  to  the  "onsent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attoi  ney  General  of  the 
Environment  a  tid  Natural  Resources 
Division.  Department  of  Justice, 
Washington.  DiC.  20530,  and  should 
refer  to  United  States  v.  Intalco 


Aluminum,  D 


The  Consent  Decree  may  be  examined 


at  the  Office  o 


Ref.  90-11-2-1135. 


the  United  States 


Attorney,  Suitd  300.  United  States 
Courthouse,  9;  0  West  Riverside, 
Spokane,  Wasl  lington,  99210;  at  the 
Office  of  the  V\  enatchee  National  Forest, 
215  Melody  Lane,  Wenatchee. 
Washington,  9  J801;  at  the  Office  of  the 
Holden  Villag< ,  Holden,  Washington; 
and  a  copy  ma  y  be  obtained  from  the 
Department  of  Justice  Consent  Decree 
Library,  P.O.  E  ox  7611,  Washington, 
D.C.  20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$26.75  payabl(  i  to  the  Consent  Decree 
Library. 

Joel  M.  Gross, 

Chief. 
Environment  a 

[FR  Doc.  00-1617 

BtLUNG  CODE  441(  -1S-M 


Environnipntal  Enforcement  Section, 

Natural  Resources  Division. 
Filed  1-24-00;  8:45  am) 


mi 


DEPARTMEN* '  OF  JUSTICE 


Lodging  of  Consent  Decree 
tDe  Safe  Drinking  Water 


Notice  of 
Pursuant  to 
Act 

In  accordan  ;e  with  departmental 
policy,  28  CFl :  50.7,  notice  is  hereby 
given  that  on  anuary  6,  2000,  a 
proposed  con:  ent  decree  in  United 
States  v.  Jupit  ?/•  Oil  Corp..  et  al,  C.A. 
No.  98-CV-7;  684-DT  {E.D.  Mich.),  was 
lodged  with  tl  le  United  States  District 
Court  for  the  Eastern  District  of 
Michigan.  Thii  proposed  consent  decree 
would  resolv«  pending  claims  of  the 
United  States  against  defendants,  Jupiter 
Oil  Corporatidn  and  Blake  Energy 
Company,  Inc.,  in  the  above-referenced 
action. 

The  Amended  Complaint  in  the 
above-referenced  civil  action  seeks 
injunctive  relief  and  civil  penalties  for 
violations  of  tpe  Safe  Drinking  Water 
Act,  42  U.S.C  300f  et  seq.,  at  an 
underground  injection  well  known  as 
the  Smith  E  01,  located  in  St.  Clair 
County,  Michigan.  The  complaint 
alleges  that  di  »fendants  failed  to  comply 


with  various  reporting  requirements  and 
mechanical  integrity  demonstration 
requirements  set  forth  in  applicable 
regulations,  an  undergound  injection 
control  ("UIC")  permit,  and  in  Final 
Administrative  Orders  issued  by  the 
United  States  Environmental  Protection 
Agency. 

The  proposed  consent  decree  would 
require  defendants  to  achieve  and 
maintain  compliance  with  the  Safe 
Drinking  Water  Act,  applicable 
regulations  thereunder,  and  terms  of  the 
UIC  permit  for  the  Smith  E  01  Well.  In 
addition,  the  proposed  consent  decree 
would  require  defendants  to  pay  a  civil 
penalty  of  $50,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  United 
States  Department  of  Justice,  P.O.  Box 
7611,  Ben  Franklin  Station,  Washington, 
D.C.  20044-7611,  and  should  refer  to 
United  States  v.  Jupiter  Oil  Corp..  et  al. 
C.A.  No.  98-CV-72684-DT  (E.D.  Mich.), 
and  the  Department  of  Justice  Reference 
No.  90-5-1-1^482. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Michigan,  231  West  Fort  Street,  Suite 
2001,  Detroit,  MI  48226;  and  at  the 
Region  5  Office  of  the  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  D.C. 
20044-7611.  In  requesting  a  copy, 
please  refer  to  DJ  #90-5-1-1^482,  and 
enclose  a  check  in  the  amount  of  $3.50 
(14  pages  at  25  cents  per  page  for 
reproduction  costs).  Makes  checks 
payable  to  the  Consent  Decree  Library. 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Envimnment  and  Natural  Resources  Division. 
(FR  Doc.  00-1678  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Stipulation  and  Settlement 
Agreement  Pursuant  to  the  Resource 
Conservation  and  Recovery  Act 

In  accordance  with  28  CFR  50.7,  the 
Department  of  Justice  gives  notice  that 
a  proposed  stipulation  and  settlement 
agreement  in  United  States,  et  al.  v. 
Production  Plated  Plastics,  Inc.  et  al., 


Civil  No.  K87-CV-138  (W.D.  Mich.),       - 
was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Michigan  on  January  3,  2000. 

The  United  States  brought  its  action 
pursuant  to  Section  3008(a)  and  (g)  of 
the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended 
("RCRA"),  42  U.S.C.  6928(a)  and  (g). 
The  Complaint  alleged  that  at  relevant 
times  the  Defendants  were  the  owners 
and/or  operators  of  a  manufacturing 
facility  in  Richland,  Michigan  (Richland 
Facility),  where  Defendants  stored  and 
disposed  of  hazardous  waste  in 
violation  of  RCRA.  The  Complaint 
sought:  (1)  The  imposition  of  injunctive 
orders  requiring  Defendants  to  cease  the 
improper  storage  and  disposal  of 
hazardous  waste,  and  to  prepare  and     - 
implement  closure  plans  for  the 
Richland  Facility's  hazardous  waste 
regulated  units;  and  (2)  the  assessment 
of  civil  penalties  for  the  alleged 
violations  of  RCRA. 

The  United  States  and  its  co-plaintiff, 
the  State  of  Michigan,  prevailed  against 
Ladney  and  two  other  defendants  in  a 
1992  train  in  this  case.  The  proposed 
stipulation  and  settlement  agreement 
would  resolve  Ladney's  liability  to  the 
United  States'  claims  against  Ladney 
under  RCRA.  Ladney  will  be  required  to 
pay  the  United  States  $100,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
stipulation  and  settlement  agreement.  In 
accordance  with  RCRA  Section  7003(d), 
42  U.S.C.  6973(d),  conunentors  also  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  areas  to  discuss 
the  proposed  covenants  not  to  sue  under 
RCRA  Section  7003,  42  U.S.C.  6973. 

All  comments,  and/or  requests  for  a 
public  meeting  under  RCRA  Section 
7003(d)  should  refer  to  United  States  et 
al.  V.  Production  Plated  Plastics,  et  al., 
Civil  No.  K87-CV-138  (W.D.  Mich.)  and 
DOJ  Reference  No.  90-7-1-3 77A. 

The  proposed  stipulation  and 
settlement  agreement  may  be  examined 
at:  (1)  The  Office  of  the  United  States 
Attorney  for  the  Western  District  of 
Michigan,  330  Ionia,  NW.,  Grand 
Rapids,  Michigan  49503,  (616)  456- 
2404;  and  (2)  the  United  States 
Environmental  Protection  Agency 
(Region  5),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590  (contact 
Stuart  Hersh  (312)-886-6235). 

A  copy  of  the  proposed  stipulation 
and  settlement  agreement  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044.  In 
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requesting  a  copy,  please  refer  to  the 
reference  case  and  DOJ  Reference 
Number  and  enclose  a  check  in  the 
amount  of  $3.50  for  the  document  {14 
pages  at  25  cents  per  page  reproduction 
costs),  made  payable  to  the  Consent 
Decree  Library. 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  00-1679  Filed  1-24-00;  8:45  am) 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Motion  to  Modify  Finai  Judgment  and 
Memorandum  in  Support  of  Motion  to 
Modify;  United  States  v.  Baroid  Corp., 
etai. 

Notice  is  hereby  given  that  Smith 
International,  Inc.  ("Smith")  has  filed 
with  the  United  States  District  Court  for 
the  District  of  Columbia  a  motion  to 
modify  the  judgment  in  United  States  v. 
Baroid  Corporation,  et  al,  Civil  Action 
No.  93-2621.  The  Department  has 
consented  to  modification  of  the 
Judgment  but  has  reserved  the"  right  to 
withdraw  its  consent  if  it  determines 
that,  based  upon  comments  filed  or 
other  information,  consent  to  the 
modification  is  not  in  the  public 
interest. 

This  case  was  filed  on  December  23, 
1993,  and  alleged  that  the  merger  of 
Dresser  Industries,  Inc.  ("Dresser")  and 
Baroid  Corporation  ("Baroid")  might 
substantially  lessen  competition  in  the 
United  States  in  the  manufacture  and 
sale  of  two  oil  field  service  products, 
including  drilling  fluids,  in  violation  of 
Section  7  of  the  Clayton  Act.  The  Final 
Judgment  was  entered  on  April  12, 1994 
and  modified  on  September  19,  1996. 

Under  the  Final  Judgment,  Dresser 
was  required  to  divest  either  its  64 
percent  partnership  interest  in  M-I 
Drilling  Fluids  Company  or  Baroid's 
wholly  owned  subsidiary,  Baroid 
Drilling  Fluids,  Inc.  Pursuant  to  the 
judgment.  Dresser  divested  its 
partnership  interest  in  M-I  to  Smith. 

Paragrapn  IV.  F.  of  the  Final  Judgment 
states  that  the  purchaser  of  the  divested 
drilling  fluids  business  may  not 
combine  that  business  with  any  one  of 
three  named  companies.  One  of  those 
companies  is  Schlumberger  Ltd. 
("Schlumberger").  In  July  1999,  Smith 
formed  a  drilling  fluids  joint  venture 
with  Schlumberger,  and  the  United 
States  petitioned  the  United  States 
District  Court  for  the  District  of 
Columbia  to  find  Smith  and 
Schlumberger  in  civil  and  criminal 


contempt  for  violating  the  Final 
Judgment  by  forming  the  joint  venture. 
In  December  1999,  the  District  Court 
foimd  Smith  and  Schlumberger  guilty  of 
criminal  contempt  and  imposed  a 
$750,000  fine  against  each  company. 
Smith  and  Schlumberger  settied  the 
civil  contempt  case,  agreeing  to  disgorge 
a  total  of  $13.1  million  in  joint  venture 
profits. 

Smith's  motion  proposes  modifying 
the  Final  Judgment  to  remove 
Schlumberger  fi-om  Paragraph  IV.F.  The 
United  States  has  consented,  subject  to 
the  comment  period,  to  the  modification 
as  being  in  tl\e  public  interest  because 
of  Schliunberger's  failure  to  achieve 
more  than  2  percent  of  the  U.S.  drilling 
fluid  market  in  the  six  years  since  the 
Final  Judgment  was  filed. 

Copies  of  the  Complaint  and 
Judgment,  the  pleadings  related  to  the 
1996  modification,  Smith's  motion  and 
supporting  memorandiun,  and  the 
United  States'  consent  are  available  for 
inspection  in  Room  215,  Antitrust 
Division,  U.S.  Department  of  Justice, 
325  7th  St.,  NW.,  Washington,  DC  20530 
and  at  the  Office  of  the  Clerk  of  the 
United  States  District  Court  for  the 
District  of  Columbia,  Third  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20001.  Copies  of  any  of  tiiese 
materials  may  be  obtained  upon  request 
and  payment  of  a  copying  fee. 

Comments  to  the  Department  of 
Justice  and  to  the  Court  regarding  the 
proposed  modification  of  the  Final 
Judgment  are  invited  from  members  of 
the  public.  They  should  be  addressed  to 
Roger  W.  Fones.  Chief.  Transportation. 
Energy  and  Agriculture  Section, 
Antitrust  Division,  U.S.  Department  of 
Justice,  Suite  500,  325  7th  Street,  NW., 
Washington,  DC  20530  (202-307-6351.) 
Such  comments  must  be  received 
within  30  days. 

Constance  K.  Robinson, 

Director  of  Operations  &■  Merger  Enforcement, 

Antitrust  Division. 

[FR  Doc.  00-1680  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  4410-1 1-M 


DEPARTMENT  OF  LABOR 

Occupationai  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-0104(2000)] 

inorganic  Arsenic;  Extension  of  ttie 
Office  of  Management  and  Budget 
(OMB)  Approval  of  Information 
Collection  (Paperwork)  Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 


ACTION:  Notice  of  an  opportimity  for 
public  comment.  * 

SUMMARY:  OSIL\  solicits  comments 
concerning  the  proposed  reduction  in, 
and  extension  of,  the  information 
collection  requirements  contained  in  the 
Inorganic  arsenic  standard  (29  CFR 
1910.1018). 

REQUEST  FOR  COMMENT:  The  Agency  is 
particularly  interested  in  comments  on 
the  following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information  collection 
requirements,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated, 
electronic,  mechanical,  and  other 
technological  information  collection 
and  transmission  techniques. 

DATES:  Submit  written  comments  on  or 
before  March  27,  2000. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0104(2000),  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  N.W., 
Washington,  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  conunents  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Dorris,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3641,  200  Constitution 
Avenue,  N.W..  Washington,  DC  20210; 
telephone:  (202)  693-2444.  A  copy  of 
the  Agency's  Information  Collection 
Request  (ICR)  supporting  the  need  for 
the  information  collection  requirements 
in  the  Inorganic  arsenic  standard  is 
available  for  inspection  and  copying  in 
the  Docket  Office,  or  you  may  request  a 
mailed  copy  by  telephoning  Nancy 
Dorris  or  Todd  R.  Owen  at  (202)  693- 
2444.  For  electronic  copies  of  the  ICR  on 
the  Inorganic  arsenic  standard,  contact 
OSHA  on  the  Internet  at  http:// 
www.osha-slc.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
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provide  the  ge  leral  public  and  Federal 
agencies  with  m  opportunity  to 
comment  on  p  roposed  and  continuing 
infonnation  cc  llection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA-95)  (44 
U.S.C.  3506(c)  2)(A)).  This  program 
ensures  that  ii  formation  is  in  the 
desired  formal ,  reporting  burden  (time 
and  costs)  is  minimal,  collection 
instruments  cl  early  understood,  and 
OSHA's  estim  ite  of  the  infonnation 
burden  is  corrsct.  The  Occupational 
Safety  and  Heiilth  Act  of  1970  (the  Act) 
authorizes  inf(  )rmation  collection  by 
employers  as  i  lecessary  or  appropriate 
for  enforceme  it  of  the  Act  or  for 
developing  in  ormation  regarding  the 
causes  and  pr(  ivention  of  occupational 
injuries,  illnes  ses,  and  accidents  (29 
U.S.C.  657).  Ir  this  regard,  the 
information  c(  illection  requirements  in 
the  Inorganic  i  irsenic  standard  provide 
protection  for  employees  from  the 
adverse  healtl  effects  associated  with 
exposure  to  inorganic  arsenic.  The 
Inorganic  arse  nic  standard  requires 
employers  to:  Monitor  employees' 
exposure  to  in  organic  arsenic;  monitor 
employee  hea  th;  develop  and  maintain 
employee  exp  jsure-monitoring  and 
medical  recor  Is;  notify  local  OSHA  area 
office  in  writi  ig  of  regulated  areas,  and 
changes  to  these  areas;  and  provide 
employees  wi  h  information  about  their 
exposures  anc  health  effects  of  exposure 
to  inorganic  a  senic. 

n.  Proposed  1  ictions 

OSHA  prop  Dses  to  extend  the  0MB 
approval  for  t  le  collection  of 
information  (paperwork)  contained  in 
the  Inorganic  irsenic  standard  (29  CFR 
1910.1018).  GSHA  will  sunmiarize  the 
comments  sul  imitted  in  response  to  this 
notice,  and  w  11  include  this  summary 
in  the  request  to  0MB  to  extend  the 
approval  of  iY  e  information  collection 
requirements  contained  in  the  Inorganic 
arsenic  standi  ird  (29  CFR  1910.1018). 

Type  of  Rex  iew.  Extension  of 
currently  app  roved  information 
collection  rec  uirements. 

Title:  Inorg  inic  arsenic  standcU-d. 

0MB  Numl  er:  1218-0104. 

Affected  Pi  blic:  Business  or  other  for- 
profit;  Federa  government;  state,  local 
or  tribal  gove  nment. 

Number  of  Respondents:  A2. 

Frequency:  On  occasion. 

Total  Respi  mses:  58,763. 

Average  Ti  ne  per  Response:  Time  per 
response  ran;  es  from  5  minutes  to 
maintain  recc  rds  to  1.67  hours  to 
complete  a  ni  edical  examination. 

Estimated  "otal  Burden  Hours:  7,381 
hours. 

Estimated  "^ost  (Operation  and 
Maintenance ':  $1,142,802. 


Authority  and  Signature 

Charles  N.  Jeffress,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Ubor's  Order  No.  6-96  (62  FR  111). 

Signed  at  Washington,  D.C.  on  January  19, 
2000. 
Charles  N.  Jeffress, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  00-1722  Filed  1-24-00  8:45  am] 

BILUNO  CODE  4510-26-41 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21  a-01 28(2000)] 

Coke  Oven  Emissions  Standard; 
Extension  of  the  Office  of  Management 
and  Budget's  (0MB)  Approval  of 
information  Collection  (Paperwork) 
Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACTION:  Notice  of  an  opportunity  for 
public  comment. 

summary:  OSHA  solicits  comments 
concerning  the  proposed  reduction  in, 
and  extension  of,  the  information 
collection  requirements  contained  in  the 
Coke  Oven  Standard  (29  CFR 
1910.1029). 

REQUEST  FOR  COMMENT:  The  Agency  is 
particularly  interested  in  comments  on 
the  following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information  collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated, 
electronic,  mechanical,  and  other 
technological  information  collection 
and  transmission  techniques. 

DATES:  Submit  written  comments  on  or 
before  March  27.  2000. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office.  Docket  No.  ICR- 
1218-0128(2000),  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 


Washington,  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3641,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210; 
telephone:  (202)  693-2444.  A  copy  of 
the  Agency's  Information  Collection 
request  (ICR)  supporting  the  need  for 
the  information  collection  requirements 
in  the  Coke  oven  emissions  standard  is 
available  for  inspection  and  copying  in 
the  Docket  Office,  or  you  may  request  a 
mailed  copy  by  telephoning  Todd  R. 
Owen  at  (202)  693-2444.  For  electronic 
copies  of  the  ICR  on  the  Coke  Oven 
Emissions  Standard,  contact  OSHA  on 
the  Internet  at  http://www.osha-slc.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA-95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  burden  (time 
and  costs)  is  minimal,  collection 
instruments  clearly  understood,  and 
OSHA's  estimate  of  the  information 
bxuden  is  correct.  The  Occupational 
Safety  and  Health  Act  of  1970  (the  Act) 
authorizes  information  collection  by 
employers  as  necessary  or  appropriate 
for  enforcement  of  the  Act  or  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
injuries,  illnesses,  and  accidents  (29 
U.S.C.  657). 
The  information  collection 
-  requirements  in  the  Coke  Oven 
Emissions  Standard  provide  protection 
for  employees  from  the  adverse  health 
effects  associated  with  exposure  to  coke 
oven  emissions.  In  this  regard,  the  Coke 
Oven  Emissions  Standard  requires 
employers  to  monitor  employees' 
exposure  to  coke  oven  emissions, 
monitor  employee  health,  and  provide 
employees  with  information  about  their 
exposures  and  the  health  effects  of 
exposure  to  coke  oven  emissions. 

n.  Proposed  Action 

OSHA  proposes  to  extend  the  OMB 
approval  for  the  collection  of 
information  (paperwork)  contained  in 
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the  Coke  Oven  Emissions  Standard  (29 
CFR  1910.1029).  OSHA  will  summarize 
the  comments  submitted  in  response  to 
this  notice,  and  will  include  this 
summary  in  the  request  to  0MB  to 
extend  the  approval  of  the  information 
collection  requirements  contained  in  the 
Coke  Oven  Emissions  Standard. 

Type  of  Review:  Extension  of 
currently-approved  information 
collection  requirements. 

Title:  Coke  Oven  Emissions  Standard. 

OMB  Number:  1218-0128. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  government;  state,  local 
or  tribal  government. 

Number  of  Respondents:  14. 

Frequency:  On  occasion. 

Total  Responses:  83,111. 

Average  Time  per  Response:  Time  per 
response  ranges  from  5  minutes  to 
maintain  records  to  4  hours  to  complete 
a  medical  examination. 

Estimated  Time  Burden  Hours: 
60,664. 

Estimated  Cost  (Operation  and 
Maintenance):  $1,365,825. 

m.  Authority  and  Signatiire 

Charles  N.  Jeffress,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No  6-96  (62  FR  111). 

Signed  at  Washington,  D.C.,  on  January  19, 
2000. 

Charles  N.  Jef!ress, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  00-1723  Filed  1-24-00  8:45  amj 

BILLING  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Doclcet  No.  ICR-1 21 8-01 70(2000)] 

1,3-Butadlene;  Extension  of  the  Office 
of  Management  and  Budget's  (OMB) 
Approval  of  Information  Collection 
(Paperworit)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACTION:  Notice  of  an  opportunity  for 
public  comment. 

summary:  OSHA  solicits  comments 
concerning  the  proposed  reduction  in, 
and  extension  of,  the  information 
collection  requirements  contained  in  the 
1.3-Butadiene  Standard  (29  CFR 
1910.1051). 

REQUEST  FOR  COMMENT:  The  Agency  is 
particularly  interested  in  comments  on 
the  following  issues: 


•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information  collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated, 
electronic,  mechanical,  and  other 
technologiccil  information  collection 
and  transmission  techniques. 

DATES:  Submit  written  comments  on  or 
before  March  27,  2000. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0170(2000),  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW. 
Washington,  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  R.  Owen,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3641,  2000  Constitution 
Avenue,  NW,  Washington,  DC  20210; 
telephone:  (202)  693-2444.  A  copy  of 
the  Agency's  Information  Collection 
Request  (ICR)  supporting  the  need  for 
the  information  collection  requirements 
in  the  1,3-Butadiene  Standard  is 
available  for  inspection  and  copying  in 
the  Docket  Office,  or  you  may  request  a 
mailed  copy  by  telephoning  Todd  R. 
Owen  at  (202)  693-2444.  For  electronic 
copies  of  the  ICR  on  the  1,3-Butadiene 
Standard,  contact  OSHA  on  the  Internet 
at  http://www.osha-slc.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  biu'den,  conducts  a 
preclecirance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA-95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  burden  (time 
and  costs)  is  minimal,  collection 
instruments  clearly  understood,  and 
OSHA's  estimate  of  the  information 
biu'den  is  correct.  The  Occupational 


Safety  and  Health  Act  of  1970  (the  Act) 
authorizes  information  collection  by 
employers  as  necessary  or  appropriate 
for  enforcement  of  the  Act  or  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
injuries,  illnesses,  and  accidents  (29 
U.S.C.  657). 

The  information  collection 
requirements  in  the  1,3-Butadiene 
Standard  provide  protection  for 
employees  from  the  adverse  health 
effects  associated  with  exposure  to  1,3- 
Butadiene.  In  this  regard,  the  1,3- 
Butadiene  Standard  requires  employers 
to:  Monitor  employees'  exposure  to  1,3- 
Butadiene;  develop  and  maintain 
compliance  and  exposure-goal  programs 
if  employee  exposures  to  1,3-Butadiene 
are  above  the  Standard's  permissible 
exposure  limits  or  action  level;  monitor 
employee  health;  maintain  employee 
exposure-monitoring  and  medical 
records,  and  provide  employees  with 
information  about  their  exposures  and 
the  health  effects  of  exposure  to  1 ,3- 
Butadiene. 

n.  Proposed  Actions 

OSHA  proposes  to  extend  the  OMB 
approval  for  the  collection  of 
information  (paperwork)  contained  in 
the  1,3-Butadiene  Standard  (29  CFR 
1910.1051).  OSHA  will  summarize  the 
comments  submitted  in  response  to  Jhis 
notice,  and  will  include  this  siunmary 
in  the  request  to  OMB  to  extend  the 
approval  of  the  information  collection 
requirements  contained  in  the  1 ,3- 
Butadiene  Standard  (29  CFR  1910.1051). 

Type  of  Review:  Extension  of 
currently  approved  information 
collection  requirements. 

Title:  1,3-Butadiene  Standard  (29  CFR 
1910.1051). 

OMB  Number:  1218-0170. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  government;  state,  local 
or  tribal  government. 

Number  of  Respondents:  255. 

Frequency:  On  occasion. 

Total  Responses:  492,849. 

Average  Time  per  Response:  Time  per 
response  ranges  from  5  minutes  to 
maintain  records  to  1.5  hours  for  an 
employee  to  complete  a  medical 
examination. 

Estimated  Total  Burden  Hours:  2,894. 

Estimated  Cost  (Operation  and 
Maintenance):  $83,080. 

m.  Authority  and  Signature 

Charles  N.  Jeffress,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  f^r  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  6-96  (62  FR  111). 
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Signed  at  Washington,  D.C.  on  January  19, 
2000. 
Charles  N.  Jeflreks, 

Assistant  Secrete  ry  c 
[FR  Doc.  00-172  1 

BILLING  CODE  4510-  26-M 


•y  of  Labor. 
Filed  1-25-00;  8:45  am] 


NATIONAL  O 
UBRARIES  Al 
SCIENCE 


IMMISSION  ON 
ID  INFORMATION 


Sunshine  Act  Meeting 

agency:  The  u(.S.  National  Commission 
of  Libraries  ami  Information  Science. 
DATE,  TIME,  ANC  PLACE:  Closed  Meeting 
(Closing  this  a  eeting  is  taken  in 
accordance  wi  h  the  exemption 
provided  unde  r  Title  45,  CFR,  Part 
1703.202(a)(9)  February  17,  2000  from 
8:30  a.m.  to  10:30  a.m.,  Los  Angeles 
Times  Buildin ;,  145  South  Spring 
Street,  Los  Anieles,  CA.  Discussion 
Topic:  The  Na  ional  Award  for  Library 
Service.  Open  Vleetings:  February  17, 
2000  from  10:'!  5  a.m.  to  5:00  p.m.,  Los 
Angeles  Times  Building,  145  South 
Spring  Street,  ^os  Angeles,  CA. 
MATTERS  TO  BE  DISCUSSED: 
Administrativ(  i  matters 
Acting  Chairpi  irson's  report 
Executive  Director's  report 
Discussion,  Pi  ms  for  NCLIS  Hearing  on 

Scholarly  Pi  iblishing  in  April  2000 
NCLIS  Prograi  i/Committee  Updates 

Sister  Libraiies,  A  White  House 

Millennium  Council  Project 
Update,  The  fi  itiu'e  of  the  National 

Technical  Ii  formation  Service 
UNESCO  relat  ions 
Presentation,  i  x)S  Angeles  Times 

Literacy  Inil  iative  (Reading  by  9) 

February  18  2000  from  10:00  a.m.  to 

1:00  p.m.,  L)s  Angeles  Public  Library, 

630  W.  Fiftl  Street,  Meeting  Room  A. 
DISCUSSION  TO  »IC:  The  role  of  the 
Commission  in  the  areas  of  literacy  and 
information  li  eracy;  focus  will  be  on 
activities  of  school,  academic  and 
public  librarie  s  as  well  as  Federal 
government  ii  itiatives. 

For  security  reasons,  the  Los  Angeles 
Times  Buildir  g  requires  pre-registration 
for  attendance .  To  attend  meeting  on 
Februarv  17,  {lease  notify  Barbara 
Whitele'ather  telephone:  202-606-9200; 
fax:  202-606-9203;  e-mail: 
bwhiteleatherSnclis.gov)  no  later  than 
one  week  in  a  ivance  of  the  meeting. 

To  request  1  urther  information  or  to 
make  special  irrangements  for  persons 
with  disabilit  es,  contact  Barbara 
Whiteleather  telephone:  202-606-9200; 
fax:  202-606-9203;  e-mail: 
bwhiteleathei@nclis.gov)  no  later  than 
one  week  in  a  dvance  of  the  meeting. 


Dated:  January  7.  2000. 
Robert  S.  Willard, 

NCLIS  Executive  Director. 

[FR  Doc.  00-1793  Filed  1-21-00;  2:22  pm] 

BILUNG  CODE  7527-$$-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[00-007] 

Notice  of  agency  report  forms  under 
0MB  review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA) 
SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)).  Information  collection  is 
required  to  ensure  proper  use  of  and 
disposition  of  rights  to  inventions  made 
in  the  course  of,  and  data  developed 
under  NASA  contracts. 
DATES:  All  comments  should  be 
submitted  on  or  before  March  27,  2000. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Phillip  Smith  Code 
BFZ,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carmela  Simonson,  NASA  Reports 
Officer,  (202)  358-1223. 

Title:  NASA  Contractor  Financial 
Management  Reports 

OMB  Number:  2700-0003 

Type  of  review:  Extension 

Need  and  Uses:  The  NASA  Contractor 
Financial  Management  Reporting 
System  is  the  basic  financial  medium 
for  contractor  reporting  of  estimated  and 
inciured  costs,  providing  essential  data 
for  projecting  costs  and  hours  to  ensure 
that  contractor  performance  is 
realistically  planned  and  supported  by 
dollar  and  labor  resources.  The  data 
provided  by  these  reports  is  an  integral 
part  of  the  Agency's  accrual  accounting 
and  cost-based  budgeting  systems 
required  under  31  U.S.C.  3512. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  850. 

Responses  Per  Respondent:  12. 

Annual  Responses:  10,200. 

Hours  Per  Request:  9  his. 

Annual  Burden  Hours:  91,500. 


Frequency  of  Report:  quarterly/ 
monthly. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer,  Office  of 
the  Administrator. 

[FR  Doc.  00-1669  Filed  1-24-00;  8:45  am) 
BILUNG  CODE  7S10-01-U 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Meeting 

agency:  Northeast  Dairy  Compact 

Commission. 

action:  Notice  of  meeting. 

summary:  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  matters  relating  to 
administration  and  enforcement  of  the 
price  regulation,  including  the  reports 
and  recommendations  of  the 
Commission's  standing  Committees. 
The  Commission  will  also  continue  its 
deliberative  meeting,  which  was 
convened  at  the  December  1, 1999  and 
January  5,  2000  Commission  meetings, 
to  consider  whether  to  implement  an 
assessment/refund  supply  management 
program. 

DATES:  The  meeting  will  begin 
immediately  following  the  public 
hearing  on  technical  amendments  to  the 
Over-order  Price  Regulation  scheduled 
to  commence  at  10  a.m.  on  Wednesday, 
February  2,  2000. 

addresses:  The  meeting  will  be  held  at 
The  Centennial  Inn,  Armenia  White 
Room,  96  Pleasant  Street,  Concord,  New 
Hampshire  (1-93  Exit  14). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
34  Barre  Street,  Suite  2,  Montpelier,  VT 
05602.  Telephone  (802)  229-1941. 

Authority:  7  U.S.C.  7256. 

Dated:  January  19,  2000. 
Kenneth  M.  Becker, 
Executive  Director. 
[FR  Doc.  00-1711  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  1650-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8027] 

Notice  of  Consideration  of  Amendment 
Request  for  Sequoyah  Fuels  Corp., 
Gore,  Oklahoma  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 


issuance  of  a  license  amendment  (LA)  to 
materials  license  SUB-1010  issued  to 
Sequoyah  Fuels  Corp.  (SFC),  to  remove 
license  conditions  controlling 
flammable  substances  near  the  uranium 
hexafluoride  (UF6)  cylinders  at  its  site 
near  Gore,  Oklahoma,  per  SFC  request 
dated  November  19,  1999. 

On  November  21,  1994,  SFC 
requested  a  license  amendment  to 
remove  the  requirements  for  an 
emergency  plan  (EP)  because  the  facility 
was  no  longer  operating.  License 
conditions  to  preclude  a  uranium 
uptake  by  members  of  the  public  from 
postulated  fire  involving  UF6  cylinders 
were  added  to  the  license.  LA  number 
20  was  approved  on  February  1, 1995. 

In  1998,  SFC  commenced  activities  to 
wash  all  remaining  cylinders.  SFC  has 
completed  cylinder  washing,  thereby 
removing  the  residual  UFe,  so  the 
postulated  fire-related  event  could  not 
result  in  a  uranium  uptake  by  a  member 
of  the  public.  Therefore,  SFC  wishes  to 
remove  the  license  conditions.  An  NRC 
administrative  review,  documented  in  a 
letter  to  SFC  dated  December  22,  1999, 
found  the  request  for  a  LA  acceptable  to 
begin  a  technical  review. 

If  the  NRC  approves  the  LA,  the 
approval  will  be  documented  in  a  LA  to 
NRC's  license  SUB-1010.  However, 
before  approving  the  proposed  LA,  NRC 
will  need  to  make  the  findings  required 
by  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  NRC's  regulations.  These 
findings  will  be  documented  in  a  Safety 
Evaluation  Report  and  an 
Environmental  Assessment. 

NRC  hereby  provides  notice  that  this 
is  a  proceeding  on  an  application  for  an 
amendment  of  a  license  falling  within 
the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  of  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(d). 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  delivery  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738; 
between  7:45  am  and  4:15  pm  Federal 
workdays;  or 

2.  By  mail,  telegram,  or  facsimile 
addressed  to:  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
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DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff. 

In  accordance  with  10  CFR 
§  2.1205(f),  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail,  to: 

1.  The  applicant,  Sequoyah  Fuels 
Corporation,  PO  Box  610,  Gore, 
Oklahoma,  Attention:  Mr.  John  Ellis, 
and; 

2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  U.S. 
Nuclear  Regulatory  Commission,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738, 
between  7:45  am  and  4:15  pm  Federal 
workdays,  or  by  mail,  addressed  to  the 
Executive  Director  for  Operations,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h): 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstance  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

FOR  FURTHER  INFORMATION:  The 

application  for  the  LA  and  supporting 
documentation  are  available  for 
inspection  on  NRC's  Public  Electronic 
Reading  Room  at  http://www.nrc.gov/ 
NRC/ADAMS/index.html  (Questions 
with  respect  to  this  action  should  be 
referred  to  Mr.  James  Shepherd, 
Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  (301)  415-6712.  Fax:  (301) 
415-5398. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  lanuary  2000. 

For  the  Nuclear  Regulatory  Commission. 

Larry  W.  Camper, 

Chief,  Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  00-1731  Filed  1-24-00:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting;  Notice 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  January  24,  31,  February 
7  and  14,  2000. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 


Week  of  January  24 

Tuesday,  January  25 

9:00  a.m.  Briefing  on  NRC  Staffs 
Response  to  DOE's  Draft  Environmental 
Impact  Statement  (EIS)  for  a  Proposed 
HLW  Geologic  Repository  (Public 
Meeting). 

Wednesday,  Jemuary  26 

9:25  a.m.  Affirmation  Session  (Public 
Meeting)  (if  needed). 

9:30  a.m.  Briefing  on  Status  of  NMSS 
Programs,  Performance,  and  Plans 
(Public  Meeting)  (Contact:  Claudia 
Seelig,  301-415-7243). 

Week  of  January  31 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  January  31. 

Week  of  February  7— Tentative 

Wednesday,  February  9 

10:00  a.m.  Briefing  on  Status  of 
Research  Programs,  Performance,  and 
Plans  (Including  Status  of  Thermo- 
Hydraulics)  (Public  Meeting)  (Contact: 
Jocelyn  Mitchell,  301-415-5289). 

Thursday,  February  10 

9:25  a.m.  Affirmation  Session  (Public 
Meeting)  (if  needed). 

9:30  a.m.  Briefing  on  Status  of  CFO 
Programs,  Performance,  and  Plans 
(Public  Meeting). 

Friday,  February  11 

9:30  a.m.  Briefing  on  Status  of  Spent 
Fuel  Projects  (Public  Meeting). 

Week  of  February  14 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  February  14. 

The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 
ADDITIONAL  INFORMATION:  By  a  vote  of  5- 
0  on  January  10,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
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Open  to  the  Public: 
Policy  Statement 


AGENCY: 

Commission. 
ACTION 


Nuclejar  Regulatory 
Proposed  policy  statement. 
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Commission  will  not  Hnalize 
revisions  to  tHe  Policy  Statement  or 


discontinue  its  current  methods  of 
informing  the  public  of  open  staff 
meetings  until  public  comments  have 
been  received  and  evaluated  as  to 
whether  changes  in  the  proposed  course 
are  warranted. 

DATES:  Submit  comments  by  March  27, 
2000.  Comments  received  aiter  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  only  able  to 
guarantee  its  consideration  of  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  ATTN:  Rulemakings  and 
Adjudications  Staff. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:30  a.m.  and  4:15  p.m.,  on 
Federal  workdays. 

Examine  comments  received  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  level),  Washington, 
D.C. 

A  copy  of  NRC's  current  Policy 
Statement  on  Staff  Meetings  Open  to  the 
Public  and  this  proposed  revision  to  the 
policy  statement  are  available  at  the 
NRC's  rulemaking  Web  site  at  http:// 
ruleforum.llnl.gov.  This  site  also  enables 
you  to  submit  comments  on  the 
proposed  policy  statement.  Comments 
may  be  uploaded  as  files  (any  format), 
if  your  Web  browser  supports  that 
function.  For  information  about  the 
interactive  rulemaking  Web  site,  contact 
Ms.  Carol  Gallagher,  301-415-5905; 
email:  cag@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Craig,  Office  of  the  Executive  Director 
for  Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Telephone:  301-415-8703:  email: 
ywcl@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  NRC  first  published  its  policy  on 
open  staff  meetings  in  the  Federal 
Register  on  June  28,  1978  (43  FR  28058). 
Subsequently,  the  NRC  published  a  new 
Policy  Statement  on  Staff  Meetings 
Open  to  the  Public  in  the  Federal 
Register  on  September  20,  1994  (59  FR 
48340).  Section  D  of  that  policy 
statement  implemented  an  electronic 
bulletin  board  and  a  telephone 
recording  as  the  primary  mechanisms 
for  announcing  staff  meetings  open  to 
the  public. 

n.  Proposed  Change  to  the  Policy 
Statement 

The  proposed  change  would  revise 
Section  D  to  state  that  staff  meetings 
open  to  the  public  will  be  announced 
via  the  Internet  from  the  NRC  Web  site. 


(http://www.nrc.gov).  In  1997,  the  NRC 
began  to  announce  staff  meetings  open 
to  the  public  on  the  NRC  Web  site,  in 
addition  to  the  two  mechanisms 
indicated  in  Section  D.  The  public  is 
provided  access  to  the  NRC  Web  site  in 
the  NRC  Public  Document  Room,  and 
may  access  it  from  personal  computers 
as  well.  The  NRC  staff  studied  the  use 
of  the  Electronic  Bulletin  Board  and 
telephone  recordings  of  the  Public 
Meeting  Notice  System  and  compared 
this  use  with  the  same  information 
provided  via  the  Internet.  The  Bulletin 
Board  averaged  33  calls  per  month  and 
the  telephone  recording  averaged  49 
calls  per  month,  as  compared  to  1,465 
views  per  month  of  this  information  on 
the  Internet.  It  has  become  apparent  that 
with  the  increasing  use  of  the  Internet 
to  obtain  information,  the  NRC  Web  site 
is  the  primary  mechanism  by  which  the 
public  accesses  armouncements  of  NRC 
staff  meetings  open  to  the  public. 
Additionally,  the  study  revealed  that  the 
public  does  not  rely  on  the  telephone 
recording  to  determine  if  meetings  have 
been  changed  or  canceled.  The  public 
usually  contacts  the  NRC  staff  person 
listed  in  each  meeting  announcement, 
or  accesses  the  NRC  Web  site  to 
determine  if  there  is  a  change  in  the 
schedule  or  location  of  a  meeting. 
Consequently,  the  ConMnission  has 
determined  that  the  Electronic  Bulletin 
Board  and  the  telephone  recording  are 
not  used  sufficiently  to  merit 
continuation.  Furthermore,  the  NRC 
does  not  believe  that  eliminating  the 
telephone  recording  will  adversely 
affect  the  ability  of  the  public  to  find  out 
whether  meetings  have  been  changed  or 
canceled.  The  NRC  plans  to  retain  the 
telephone  number,  with  a  new 
recording  that  refers  the  public  to  the 
NRC  Web  site  and  the  toll-fi-ee 
telephone  number  of  the  PDR.  For 
people  who  cannot  access  the  NRC  Web 
site,  assistance  on  scheduled  NRC 
meetings  will  be  available  through  NRC 
staff  at  the  PDR,  by  calling  toll-free  1- 
800-397-4209. 

The  NRC  does  not  distribute  a 
summary  compilation  of  meeting 
notices  in  the  Weekly  Compilation  of 
Press  Releases;  therefore,  that  provision 
in  Section  D  has  been  eliminated.  Also, 
because  the  public  can  gain  access  to 
the  NRC  Web  site  using  a  computer  at 
the  PDR,  the  proposed  revision  no 
longer  requires  that  paper  copies  of 
meeting  notices  be  posted  at  the  PDR. 
Specific  comments  regarding  the 
discontinuation  of  announcing  staff 
public  meetings  through  the  electronic 
bulletin  board  and  telephone  recording 
and  through  the  weekly  compilation  of 
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press  releases  and  posting  in  the  NRC's 
PDR  are  requested. 

This  policy  statement  would  also  be 
revised  to  state  that  staff  meetings  will 
be  noticed  as  soon  as  the  NRC  staff  is 
certain  that  a  meeting  will  be  held  and 
that  firm  arrangements  have  been  made, 
but  generally  no  fewer  than  10  calendar 
days  before  the  meeting.  Under  the 
current  policy,  the  NRC  staff  is 
instructed  to  provide  a  notice  to  the 
public  meeting  notice  coordinator  at 
least  10  days  in  advance  of  the  date  of 
the  meeting,  with  certain  exceptions. 
The  goal  of  that  practice  was  to  ensure 
that  the  subsequent  administrative 
processing  of  the  notice  for  public 
notification  would  result  in  the  public 
having  at  least  a  one-week  notice  of  the 
open  staff  meeting.  However,  the 
current  NRC  guidance  for  this  policy, 
Management  Directive  3.5,  "Public 
Attendance  at  Certain  Meetings 
Involving  the  NRC  Staff",  states  that 
"[mjeetings  open  to  the  public  should 
normally  be  announced  to  the  public 
[emphasis  added]  and  to  the 
Commission  at  least  10  calendar  days  in 
advance  of  the  date  of  the 
meeting.  *  *  *  The  change  to  the 
policy  would  specify  that  the  public  can 
expect  to  receive  notification  of  a  staff 
meeting  open  to  the  public  via  the  NRC 
Web  site  10  calendar  days  in  advance. 
The  change  will  bring  the  policy 
statement  into  line  with  the 
Management  Directive. 

Experience  has  also  shown  that 
sometimes  a  staff  meeting  that  is  going 
to  be  open  to  the  public  needs  to  be 
scheduled  quickly,  and  thus  time  is  not 
available  for  the  public  to  receive  notice 
at  least  10  calendar  days  in  advance  of 
the  meeting.  In  these  cases  where  an 
exception  to  the  10  calendar  day  policy 
must  be  made,  the  proposed  change 
states  that  the  staff  will  try  to  give  notice 
as  promptly  as  possible. 

The  current  policy  also  provides  for 
such  exceptions,  but  the  proposed 
policy  would  tie  the  exceptions  to  the 
NRC's  strategic  plan  performance  goals. 
The  current  draft  of  the  strategic  plan 
includes  performance  goals  to:  (1) 
Maintain  safety;  (2)  increase  public 
confidence;  (3)  reduce  unnecessary 
regulatory  burden;  and  (4)  make  NRC 
activities  and  decisions  more  effective, 
efficient  and  realistic.  When  the  final 
version  of  the  strategic  plan  is  available, 
the  Commission  will  consider  whether 
the  performance  goals  in  the  plan 
necessitate  additional  changes  to  NRC's 
policy  of  opening  staff  meetings  to  the 
public. 

With  respect  to  the  third  and  fourth 
draft  performance  goals  noted  above,  the 
Commission  anticipates  that  they  would 
be  used  sparingly  and  only  when 


circumstances  would  not  reasonably 
permit  the  10  calendar-day  notice. 
Comment  is  explicitly  requested  to 
identify  circumstances  in  which  these 
performance  goals  may  justify  an 
exception  to  the  10  calendar-day  notice 
period. 

To  explain  how  these  performance 
goals  would  be  used  to  evaluate  whether 
exceptions  should  be  made  to  the  10 
calendar-day  notice  period,  the 
following  examples  are  given.  To 
maintain  safety,  it  may  be  necessary  to 
hold  a  meeting  called  on  short  notice  to 
resolve  a  licensee  safety  issue.  To 
increase  pubUc  confidence,  the  NRC 
would  hold  a  meeting  as  soon  as  is 
practical  for  a  critical  licensee  safety 
issue  requiring  immediate  attention 
even  if  the  meeting  notice  period  was 
less  than  10  calendar  days.  To  reduce 
unnecessary  regulatory  burden,  it  may 
be  necessary  for  the  staff  to  interact  with 
an  applicant  for  a  license  amendment 
frequently  and  on  short  notice  in  order 
to  meet  aggressive  licensing  schedules 
for  high-priority  reviews.  The  meeting 
notice  would  indicate  that  meetings  will 
be  held  on  the  application  for  the  stated 
period  of  time  and  that  specifics  on 
individual  meetings  will  be  provided 
with  as  much  notice  as  possible.  As 
shown  in  the  three  examples,  the  staff 
may  have  to  provide  less  than  the  10 
calendar-day  notice  to  make  activities 
and  decisions  more  effective,  efficient 
and  realistic  for  aggressive  licensing 
schedules  and  unforeseen 
circmnstances  that  require  timely 
response. 

Also,  the  policy  is  revised  to 
eliminate  the  current  practice  of  only 
posting  meetings  scheduled  within  60 
days.  This  restriction  was  placed  in  the 
current  policy  because  of  limited 
computer  storage  capacity  available 
when  the  Public  Meeting  Notice  System 
was  designed  in  the  early  1990s. 

The  Commission  is  requesting 
comments  on  the  proposed 
discontinuation  of  providing  notice  of 
staff  meetings  open  to  the  public 
through  the  electronic  bulletin  board 
and  telephone  recording  as  well  as 
through  the  Weekly  Compilation  of 
Press  Releases  and  posting  in  the  NRC's 
Public  Dociunent  Room. 

The  Commission  will  not  finalize 
revisions  to  the  Policy  Statement  or 
discontinue  its  current  methods  of 
informing  the  public  of  open  staff 
meetings  until  any  public  comments 
have  been  evaluated  as  to  whether 
changes  in  the  proposed  course  are 
warranted. 

Accordingly,  the  Commission  is 
proposing  to  revise  Section  D  of  the 
Commission's  Policy  Statement  on  Staff 


Meetings  Open  to  the  Public,  to  read  as 
follows: 

Notice  to  the  Public 

1.  Meeting  announcement  information 
is  to  be  provided  to  the  public  as  soon 
as  the  staff  is  certain  that  a  meeting  will 
be  held  and  firm  date,  time,  and  facility 
arrangements  have  been  made,  but 
generally  no  fewer  than  10  calendar 
days  before  the  meeting.  Where  a 
meeting  must  be  scheduled  but  cannot 
be  announced  10  calendar  days  in 
advance,  the  staff  will  provide  as  much 
advance  notice  as  possible.  Public 
notice  of  meetings  will  be  made  via  the 
Internet  from  the  NRC  Web  site  at  http:/ 
/www. nrc.gov.  Meeting  notices,  changes 
to  scheduled  meetings,  and 
cancellations  will  be  updated  on  the 
NRC  Web  site  each  Federal  work  day,  as 
appropriate.  Information  regarding 
public  meetings  can  be  obtained  from 
the  Public  Document  Room  by  calling 
toll-free  at  1-800-397-4209. 

2.  Meeting  aimouncements  will 
include  the  date,  time,  and  location  of 
the  meeting,  as  well  as  its  purpose,  the 
NRC  office(s)  and  outside  participant(s) 
in  attendance,  and  the  name  and 
telephone  number  of  the  NRC  contact 
for  the  meeting. 

Dated  at  Rockville,  MD,  this  19th  day  of 
January,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  00-1730  Filed  1-24-00;  8:45  amf 
BHJJNG  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24255,812-11774] 

Liberty  All-Star  Equity  Fund,  et  al.; 
Notice  oH  Application 

lanuary  19.  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  sections  6(c)  and  17(b)  of 
the  Investment  Company  Act  of  1940 
("Act")  for  an  exemption  horn  section 
1 7(a)  of  the  Act,  under  section  6(c)  for 
an  exemption  from  section  1 7(e)  of  the 
Act  and  rule  17e-l  imder  the  Act,  and 
under  section  10(f)  of  the  Act  for  an 
exemption  from  section  10(f). 

APPUCANTS:  Liberty  All-Star  Equity 
Fund  ("Equity  Fund"),  Liberty  All-Star 
Growth  Fund,  Inc.  ("Growth  Fund"), 
Liberty  Funds  Trust  IX  ("Liberty  Trust") 
on  behalf  of  its  sole  series.  Liberty  AU- 
Star  Growth  &  Income  Fund  ("Growth  & 
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Income  Fund"  .  Liberty  Variable 
Investment  Tn  st  ("LVIT"')  on  behalf  of 
one  of  its  servi  :es.  Liberty  All-Star 
Equity  Fund.  \  ariable  Series  ("Equity 
Fund,  VS,"  CO  lectively  with  Equity 
Fund,  Growth  ^und  and  Growth  & 
Income  Fund,  he  "Funds"),  Liberty 
Asset  Manager  lent  Company 
("LAMCO").  J.  '.  Morgan  Investment 
Management  Inc.  ("J.P.  Morgan"),  J.P. 
Morgan  Securities  Inc.  ("Morgan 
Securities"),  aj  id  William  Blair  & 
Company,  L.L,  C.  ("William  Blair"). 
SUMMARY  OF  ArPLICATlON:  Applicants 
request  an  order  to  permit  certain 
registered  man  agement  investment 
companies  ad^  ised  by  several 
investment  ad  asers  to  engage  in 
principal  and  )rokerage  transactions 
with  a  broker-  lealer  affiliated  with  one 
of  the  investm  mt  advisers  and  to 
purchase  secu  ities  in  offerings 
imderwritten  1  ly  a  principal  underwrriter 
affiliated  with  one  of  the  investment 
advisers.  The  ransactions  would  be 
between  a  bro  ;er-dealer  or  principal 
underwriter  ai  id  a  portion  of  the 
investment  co  npany's  portfolio  not 
advised  by  thf  adviser  affiliated  with 
the  broker-dea  ler  or  principal 
underwriter.  /  .pplicants  also  request 
relief  to  permi  t  a  portion  of  the  portfolio 
to  purchase  s€  curities  in  offerings 
underwritten  )y  a  principal  underwriter 
affiliated  with  the  investment  adviser  to 
that  portion  if  the  purchase  is  in 
accordance  w  th  all  of  the  conditions  of 
rule  lOf-3  un<  er  the  Act,  except  for  the 
provision  that  would  require 
aggregation  of  certain  purchases. 
FILING  DATES: '  'he  application  was  filed 
on  September  16.  1999.  Applicants  have 
agreed  to  file  iin  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  th  is  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unl<  ss  the  Commission  orders 
a  hearing.  Int«  rested  persons  may 
request  a  hear  ing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  wi  h  a  copy  of  the  request, 
personally  or  ly  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  c  n  February  14,  2000  and 
should  be  ace  ampanied  by  proof  of 
service  on  ap|  >licants,  in  the  form  of  an 
affidavit  or.  f(  r  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  he  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Pei  sons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commiss  on's  Secretary. 
ADDRESSES:  SJecretary.  Commission,  450 
5th  Street,  NW,  Washington.  D.C. 
20549-0609.  i\pplicants:  Equity  Fund. 
Growth  Fujic  ,  Liberty  Trust  and 


LAMCO.  600  Atlantic  Avenue.  Boston, 
MA  02210-2214;  LVIT,  One  Financial 
Center,  Boston,  MA  02111;  J.P.  Morgan, 
522  Fifth  Avenue.  New  York,  NY  10036; 
Morgan  Securities,  60  Wall  Street.  New 
York,  NY  10260;  and  William  Blair,  222 
W.  Adams  Street,  Chicago,  IL  60606. 
FOR  FURTHER  INFORMATION  CONTACT:  Anu 
Dubey,  Senior  Counsel,  at  (202)  942- 
0687,  or  Michael  W.  Mundt.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  5th  Street.  NW.  Washington.  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Equity  Fund,  a  Massachusetts 
business  trust,  and  Growth  Fund,  a 
Maryland  corporation,  are  registered 
under  the  Act  as  closed-end 
management  investment  companies. 
Liberty  Trust  and  LVIT  are 
Massachusetts  business  trusts  registered 
under  the  Act  as  open-end  management 
investment  companies. 

2.  LAMCO  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act")  and  is  responsible  for 
the  general  management  and  investment 
of  each  Fund's  assets.  LAMCO  also 
provides  administrative  services  to  each 
Fund,  some  of  which  are  delegated  to 
LAMCO's  affiliate,  Colonial 
Management  Associates,  Inc.  The  assets 
of  each  Fund  are  allocated  by  LAMCO 
among  three  to  five  subadvisers 
("Subadvisers").  Each  Subadviser  has 
discretion  to  purchase  and  sell 
securities  for  a  discrete  portion  of  a 
Fund  portfolio's  assets  in  accordance 
with  the  Fund's  objectives,  policies,  and 
restrictions.  Each  Subadviser  is  paid  a 
fee  by  LAMCO  out  of  the  management 
fee  received  by  LAMCO  from  the  Funds. 
None  of  the  Subadvisers  (except  by 
virtue  of  serving  as  Subadviser  to  a 
discrete  portion  of  a  Fund)  has  any 
affiliation  with  the  Funds  or  LAMCO  or 
with  any  person  that  serves  as  promoter 
or  principal  underwriter  to  the  Funds. 

3.  J.P.  Morgan,  a  subsidiary  of  J.P. 
Morgan  &  Co.  Incorporated  ("JPM 
Incorporated"),  a  bank  holding 
company,  is  an  investment  adviser 
registered  under  the  Advisers  Act  that 
serves  as  Subadviser  to  Growth  Fimd, 
Equity  Fimd,  and  Equity  Fund,  VS. 
Morgan  Securities  is  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
and.  as  a  wholly-owned  subsidiary  of 


JPM  Incorporated,  is  under  common 
control  with  J.P.  Morgan.  William  Blair 
is  an  investment  adviser  registered 
under  the  Advisers  Act  and  a  broker- 
dealer  registered  under  the  Exchange 
Act  that  serves  as  Subadviser  to  Growth 
Fund  through  its  investment 
management  services  department. 
William  Blair  conducts  brokerage 
activities  through  its  institutional  sales 
and  trading  department,  an  operating 
division  separate  from  its  investment 
management  services  department. 

4.  "Tne  requested  relief  would  permit: 
(a)  William  Blair.  Morgan  Seciu-ities,  or 
any  broker-dealer  registered  under  the 
Exchange  Act  that  itself  serves  as 
Subadviser  (either  directly  or  through  a 
separate  operating  division)  or  is  an 
affiliated  person  (an  "Affiliated  Broker- 
Dealer")  of  J.P.  Morgan,  William  Blair, 
or  another  investment  adviser  serving  as 
Subadviser  (an  "Affiliated  Subadviser") 
to  one  or  more  Multi-Managed  Funds 
(as  defined  below)  to  engage  in 
principal  transactions  with  a  portion  of 
the  Fund  that  is  advised  by  another 
Subadviser  that  is  not  an  affiliated 
person  of  the  Affiliated  Broker-Dealer  or 
the  Affiliated  Subadviser  (an 
"Unaffiliated  Subadviser")  (each  such 
portion,  an  "Unaffihated  Portion");  (b) 
an  Affiliated  Broker  Dealer  to  provide 
brokerage  services  to  an  Unaffiliated 
Portion,  and  the  Unaffiliated  Portion  to 
utilize  such  brokerage  services,  without 
complying  with  rule  17e-l(b)  and  (c) 
under  the  Act;  (c)  an  Unaffiliated 
Portion  to  pm-chase  securities  during 
the  existence  of  an  underwriting 
syndicate,  a  principal  imderwriter  of 
which  is  an  Affiliated  Subadviser  or  an 
affiliated  person  of  an  Affiliated 
Subadviser  (an  "Affiliated 
Underwriter");  and  (d)  a  portion  of  the 
Fund  advised  by  an  Affiliated 
Subadviser  ("Affiliated  Portion")  to 
purchase  securities  during  the  existence 
of  an  undenvriting  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter,  in  accordance 
with  the  conditions  of  rule  lOf-3,  except 
that  paragraph  (b)(7)  of  the  rule  would 
not  require  the  aggregation  of  purchases 
by  the  Affiliated  Portion  with  purchases 
by  an  Unaffiliated  Portion. 

5.  Applicants  request  that  the 
exemptive  relief  apply  to  the  Funds  or 
any  existing  or  future  registered 
management  and  investment  company 
(a)  advised  by  LAMCO  or  any  entity 
controlling,  controlled  by,  or  under 
common  control  (within  the  meaning  of 
section  2(a)(9)  of  the  Act)  with  LAMCO 
and  (b)  at  least  one  other  investment 
adviser  registered  under  the  Advisers 
Act  or  exempt  from  such  registration 
(the  Funds  and  such  investment 
companies,  each  a  "Multi-Managed 
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Fund").  The  relief  also  would  apply  as 
described  in  the  application  to  any 
existing  or  future  entity  that  serves  as  an 
Affiliated  Subadviser.  Affiliated  Broker- 
Dealer,  or  Affiliated  Underwriter.  Any 
entity  that  currently  intends  to  rely  on 
the  order  is  named  as  an  applicant.  Any 
other  existing  or  future  entity  that  relies 
on  the  order  will  comply  with  the  terms 
and  conditions  of  the  application. 

Applicants'  Legal  Analysis 

A.  Principal  Transactions  between 
Unaffiliated  Portions  and  Affiliated 
Broker-Dealers 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  and  purchases  of 
securities  between  a  registered 
investment  company  and  an  affiliated 
person  of,  promoter  of,  or  principal 
underwriter  for  such  company,  or  any 
affiliated  person  of  an  affiliated  person, 
promoter,  or  principal  underwriter. 
Section  2(a)(3)(e)  of  the  Act  defines  an 
affiliated  person  to  be  any  investment 
adviser  of  an  investment  company,  and 
section  2(a)(3)(C)  of  the  Act  defines  an 
affiliated  person  of  another  person  to 
include  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  such  person. 
Applicants  state  that  an  Affihated 
Subadviser  would  be  an  affiliated 
person  of  a  Fund,  and  an  Affiliated 
Broker-Dealer  would  be  either  an 
Affiliated  Subadviser  or  an  affiliated 
person  of  the  Affiliated  Subadviser,  and 
thus  an  affiliated  person  of  an  affiliated 
person  ("second-tier  affiliate")  of  a 
Fund,  including  the  Unaffiliated 
Portion.  Accordingly,  applicants  state 
that  any  transactions  to  be  effected  by 
an  Unaffiliated  Subadviser  on  behalf  of 
an  Unaffiliated  Portion  of  a  Fund  with 
an  Affiliated  Broker-Dealer  are  subject 
to  the  prohibitions  of  section  17(a). 

2.  Applicants  seek  relief  under 
sections  6(c)  and  17(b)  to  exempt 
principal  transactions  prohibited  by 
section  17(a)  because  an  Affiliated 
Broker-Dealer  is  deemed  to  be  an 
affiliated  person  or  a  second-tier  affiliate 
of  an  Unaffiliated  Portion  solely  because 
an  Affiliated  Subadviser  is  the 
Subadviser  to  another  portion  of  the 
same  Fund.  The  requested  relief  would 
not  be  available  if  the  Affiliated  Broker- 
Dealer  (except  by  virtue  of  serving  as  a 
Subadviser  to  a  discrete  portion  of  a 
Fund)  is  an  affiliated  person  or  a 
second-tier  affiliate  of  LAMCO,  the 
unaffiliated  Subadviser  making  the 
investment  decision,  or  any  officer, 
director  or  employee  of  the  Multi- 
Managed  Fund. 

3.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  grant  an  order 
permitting  a  transaction  otherwise 


prohibited  by  section  17(a)  if  it  finds 
that  the  terms  of  the  proposed 
transaction  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  the 
proposed  transaction  is  consistent  writh 
the  policy  of  each  registered  investment 
company  and  the  general  purposes  of 
the  Act.  Section  6(c)  of  the  Act  permits 
the  Commission  to  exempt  any  person 
or  transaction  from  any  provision  of  the 
Act  if  the  exemption  is  necessary  or 
appropriate  in  Ae  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  piuposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act. 

4.  Applicants  contend  that  section 
1 7(a)  is  intended  to  prevent  persons 
who  have  the  power  to  control  an 
investment  company  from  using  that 
power  to  the  person's  own  pecuniary 
advantage.  Applicants  assert  that  when 
the  person  acting  on  behalf  of  an 
investment  company  has  no  direct  or 
indirect  pecuniary  interest  in  a  party  to 
a  principal  transaction,  the  abuses  that 
section  1 7(a)  is  designed  to  prevent  are 
not  present.  Applicants  state  that  if  an 
Unaffiliated  Subadviser  purchases 
securities  on  behalf  of  an  Unaffiliated 
Portion  in  a  principal  transaction  with 
an  Affiliated  Broker-Dealer,  any  benefit 
that  might  inure  to  the  Affiliated  Broker- 
Dealer  would  not  be  shared  by  the 
Unaffiliated  Subadviser.  In  addition, 
applicants  state  that  Subadvisers  are 
paid  on  the  basis  of  a  percentage  of  the 
value  of  the  assets  allocated  to  their 
management.  The  execution  of  a 
transaction  to  the  disadvantage  of  the 
Unaffiliated  Portion  would  disadvantage 
the  Unaffiliated  Subadviser  to  the  extent 
that  it  diminishes  the  value  of  the 
Unaffiliated  Portion.  Applicants  further 
submit  that  LAMCO's  power  to  dismiss 
Subadvisers.  or  to  change  the  portion  of 
a  Fimd  allocated  to  each  Subadviser 
reinforces  a  Subadviser's  incentive  to 
maximize  the  investment  performance 
of  its  own  portion  of  the  Fund. 

5.  Applicants  state  that  each 
Subadviser's  contract  assigns  it 
responsibility  to  manage  a  discrete 
portion  of  the  Fund.  Each  Subadviser  is 
responsible  for  making  independent 
investment  and  brokerage  allocation 
decisions  based  on  its  own  research  and 
credit  evaluations.  Applicants  represent 
that  LAMCO  does  not  dictate  brokerage 
allocation  or  investment  decisions  to 
any  Fimd  advised  by  a  Subadviser,  or 
have  the  contractual  right  to  do  so. 
Applicants  contend  that,  in  managing  a 
discrete  portion  of  a  Fund,  each 
Subadviser  acts  for  all  practical 
purposes  as  though  it  is  managing  a 
separate  investment  company. 


6.  Applicants  state  that  the  proposed 
transactions  will  be  consistent  with  the 
policies  of  the  Fund  involved,  since 
each  Unaffiliated  Subadviser  is  required 
to  manage  the  Unaffiliated  Portion  in 
accordance  with  the  investment 
objectives  and  related  investment 
policies  of  the  Fund  as  described  in  its 
registration  statement.  Applicants  also 
assert  that  permitting  the  transactions 
will  be  consistent  with  the  general 
purposes  of  the  Act  and  in  the  public 
interest  because  the  ability  to  engage  in 
the  transactions  increases  the  likelihood 
of  a  Fund  achieving  best  price  and 
execution  on  its  principal  transactions, 
while  giving  rise  to  none  of  the  abuses 
that  section  1 7(a)  was  designed  to 
prevent. 

B.  Payment  of  Brokerage  Compensation 
by  Unaffiliated  Portions  to  Affiliated 
Broker-Dealers 

1.  Section  17(e)(2)  of  the  Act  prohibits 
an  affiliate  or  a  second-tier  affiliate  of  a 
registered  investment  company  from 
receiving  compensation  for  acting  as 
broker  in  connection  with  the  sale  of 
securities  to  or  by  the  investment 
company  if  the  compensation  exceeds 
the  limits  prescribed  by  the  section 
unless  otherwise  permitted  by  rule  1 7e- 
1  under  the  Act.  Rule  17e-l  sets  forth 
the  conditions  under  which  an  affiliated 
person  or  a  second-tier  affiliate  of  an 
investment  company  may  receive  a 
commission  which  would  not  exceed 
the  "usual  and  customary  broker's 
commission"  for  purposes  of  section 
17(e)(2).  Rule  17e-l(b)  requires  the 
investment  company's  board  of 
directors,  including  a  majority  of  the 
directors  who  are  not  interested  persons 
under  section  2(a)(19)  of  the  Act,  to 
adopt  certain  procedures  and  to 
determine  at  least  quarterly  that  all 
transactions  effected  in  reliance  on  the 
rule  complied  with  the  procedures.  Rule 
17e-l(c)  specifies  the  records  that  must 
be  maintained  by  each  investment 
company  with  respect  to  any  transaction 
effected  pursuant  to  rule  17e-l. 

2.  As  discussed  above,  applicants 
state  that  an  Affiliated  Broker-Dealer  is 
either  an  affiliated  person  (as 
Subadviser  to  another  portion  of  the 
Fund)  or  a  second-tier  affiliate  of  an 
Unaffiliated  Portion  and  thus  subject  to 
section  17(e).  Applicants  request  an 
exemption  under  section  6(c)  from 
section  17(e)  and  rule  17e-l  to  the 
extent  necessary  to  permit  an 
Unaffiliated  Portion  to  pay  brokerage 
compensation  to  an  Affiliated  Broker- 
Dealer  acting  as  broker  in  the  ordinary 
course  of  business  in  connection  with 
the  sale  of  securities  to  or  by  such 
Unaffiliated  Portion,  without  complying 
with  the  requirements  of  rule  1 7e-l  (b) 
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C.  Purchases  »/  Securities  From 
Offerings  Wit  i  Affiliated  Underwriters 

1.  Section  1  D(f)  of  the  Act.  in  relevant 
part,  prohibit!  a  registered  investment 
company  fron  i  knowingly  purchasing  or 
otherwise  acq  jiring,  during  the 
existence  of  a  ly  underwriting  or  selling 
syndicate,  an;  security  (except  a 
security  of  wl  ich  the  company  is  the 
issuer)  a  prin(  ipal  underwriter  of  such 
is  an  officer,  c  irector,  member  of  an 
advisory  boar  1,  investment  adviser,  or 
employee  of  t  le  company,  or  an 
affiliated  person  of  any  of  those  persons. 
Section  10(f)  i  ilso  provides  that  the 
Commission  i  lay  exempt  by  order  any 


classes  of  transactions 


from  any  of  tl  e  provisions  of  section 


10(f),  if  and  t(i  the  extent  that  such 
exemption  is  ronsistent  with  the 
protection  of  nvestors.  Rule  lOf-3 
under  the  Ad  exempts  certain 
transactions  f  om  the  prohibitions  of 
section  10(f)  i  t  specified  conditions  are 
met.  Paragrap  i  (b)(7)  of  rule  lOf-3  limits 
the  securities  piu-chased  by  the 
investment  c(  mpany,  or  by  two  or  more 
investment  c<  mpanies  having  the  same 
investment  a(  viser.  to  25%  of  the 
principal  amdunt  of  the  offering  of  the 
class  of  secur  ties. 

2.  Applicai  ts  state  that  each 
Subadviser,  a  though  under  contract  to 
manage  only  i  distinct  portion  of  a 
Fund,  is  considered  an  investment 


adviser  to  the  entire  Fund.  As  a  result, 
applicants  believe  that  all  purchases  of 
securities  by  an  Unaffiliated  Portion 
ft'om  an  underwriting  syndicate  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter  would  be  subject 
to  section  10(f). 

3.  Applicants  request  relief  under 
section  10(f)  from  that  section  to  permit 
an  Unaffiliated  Portion  to  purchase 
securities  during  the  existence  of  an 
underwriting  or  selling  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter.  Applicants 
request  relief  from  section  10(f)  only  to 
the  extent  those  provisions  apply  solely 
because  an  Affiliated  Subadviser  is  an 
investment  adviser  to  the  Fund.  The 
requested  relief  would  not  be  available 
if  the  Affiliated  Underwriter  (except  by 
virtue  of  serving  as  Subadviser  to  a 
discrete  portion  of  a  Fund)  is  an 
affiliated  person  or  a  second-tier  affiliate 
of  LAMCO.  the  Unaffiliated  Subadviser 
making  the  investment  decision  with 
respect  to  the  Unaffiliated  Portion  of  the 
Fund,  or  any  officer,  director,  or 
employee  of  the  Multi-Managed  Fund. 
Applicants  also  seek  relief  from  section 
10(f)  to  permit  an  Affiliated  Portion  to 
purchase  securities  during  the  existence 
of  an  underwriting  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter,  provided  that 
the  purchase  will  be  in  accordance  with 
the  conditions  of  rule  lOf-3,  except  that 
paragraph  (b)(7)  of  the  rule  will  not 
require  the  aggregation  of  purchases  by 
the  Affiliated  Portion  with  purchases  by 
an  Unaffiliated  Portion. 

4.  Applicants  state  that  section  10(f) 
was  adopted  in  response  to  concerns 
about  the  "dumping  "  of  otherwise 
unmarketable  securities  on  investment 
companies,  either  by  forcing  the 
investment  company  to  purchase 
unmarketable  securities  from  its 
underwriting  affiliate,  or  by  forcing  or 
encouraging  the  investment  company  to 
purchase  the  securities  from  another 
member  of  the  syndicate.  Applicants 
submit  that  these  abuses  are  not  present 
in  the  context  of  the  Funds  because  a 
decision  by  an  Unaffiliated  Subadviser 
to  purchase  securities  from  an 
underwriting  syndicate,  a  principal 
underwriter  of  which  is  an  Affiliated 
Underwriter,  involves  no  potential  for 
"dumping."  In  addition,  applicants 
assert  that  aggregating  purchases  would 
serve  no  purpose  because  there  is  no 
collaboration  among  Subadvisers,  and 
any  common  purchases  by  an  Affiliated 
Subadviser  and  an  Unaffiliated 
Subadviser  would  be  coincidence. 


Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Each  Fund  relying  on  the  requested 
order  will  be  advised  by  an  Affiliated 
Subadviser  and  at  least  one  Unaffiliated 
Subadviser  and  will  be  operated  in  the 
manner  described  in  this  application. 

2.  No  Affiliated  Subadviser,  Affiliated 
Broker-Dealer  or  Affiliated  Underwriter 
(except  by  virtue  of  serving  as 
Subadviser  to  a  discrete  portion  of  a 
Fund)  will  be  an  affiliated  person  or  a 
second-tier  affiliate  of  LAMCO,  any 
Unaffiliated  Subadviser  or  any  officer, 
director  or  employee  of  a  Multi- 
Managed  Fund. 

3.  No  Affiliated  Subadviser  will 
directly  or  indirectly  consult  with  any 
Unaffiliated  Subadvisers  concerning 
allocation  of  principal  or  brokerage 
transactions. 

4.  No  Affiliated  Subadviser  will 
participate  in  any  arrangement  whereby 
the  amount  of  its  subadvisory  fees  will 
be  affected  by  the  investment 
performance  of  an  Unaffiliated 
Subadviser. 

5.  With  respect  to  purchases  of 
securities  by  an  Affiliated  Portion  of  a 
Fund  during  the  existence  of  any 
underwriting  or  selling  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Undenvriter,  the  conditions  of 
rule  lOf-3  will  be  satisfied  except  that 
paragraph  (b)(7)  will  not  require  the 
aggregation  of  purchases  by  the 
Affiliated  Portion  of  the  Fund  with 
purchases  by  an  Unaffiliated  Portion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  00-1734  Filed  1-24-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting;  Agency 
Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  24,  2000. 

A  closed  meeting  will  be  held  on 
Tuesday,  January  25,  2000  at  11:00  a.m. 

Commissioner  Hunt,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

Commissioners,  Coimsel  to  the 
Commission,  the  Secretary  to  the 


Commission,  and  recording  secretaries 
^  will  attend  the  closed  meeting.  Certain 
staff  mShibers  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b{c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(A)  and 
(10),  permit  consideration  for  the 
scheduled  matters  at  the  closed  meeting. 

Conmiissioner  Hunt,  as  duty  ofiRcer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matters  of  the  closed 
.  meeting  scheduled  for  Tuesday,  January 
25,  2000,  will  be: 

A  litigation  matter; 

histitution  and  settlement  of 
injunctive  actions;  and 

histitution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  January  20,  2000. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  00-1806  Filed  1-21-00;  2:40  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42344;  File  No.  SR-NASD- 
99-11] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
Nos.  1,  2,  and  3  to  the  Proposed  Rule 
Change  by  the  National  Association  of 
Securities  Dealers,  Inc.,  To  Modify  the 
NASD's  Small  Order  Execution  System 
and  SelectNet  Service 

January  14,  2000. 

I.  Introduction 

On  February  5,  1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  wholly-owned 
subsidiary.  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  a  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Secimties  Exchange  Act  of  1934 


("Act")  1  and  Rule  19b-4  thereimder  2  to 
amend  the  rules  governing  Nasdaq's 
Small  Order  Execution  System 
("SOES")  and  SelectNet  Service 
("SelectNet").  Notice  of  the  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  April  22, 
1999.3  The  Conunission  received  79 
comment  letters  regarding  the 
proposal.^  On  August  24, 1999, 
December  8,  1999,  and  January  4.  2000, 
Nasdaq  filed  Amendment  Nos.  1,2,  and 
3  to  the  proposal.^  This  order  approves 
the  proposed  rule  change,  as  amended. 

II.  Description  of  the  Proposal 

A.  Background 

The  NASD  implemented  SOES  in 
1984  to  provide  for  the  automatic 
execution  of  small  retail  agency  orders 
at  the  best  bid  or  offer  (the  "inside 


M5  U.S.C.  78s(b)(l). 
M7CFR240.19b--J. 

3  See  Securities  Exchange  Act  Release  No.  41296 
(April  15.  1999),  64  FR  19844.  In  addition  to 
providing  notice  of  the  current  proposal.  Securities 
Exchange  Act  Release  No.  41296  also  re-opened  the 
comment  period  for  File  No.  SR-NASD-98-17, 
regarding  Nasdaq's  proposal  to  establish  an 
integrated  order  delivery  and  execution  system 
("lODES  Proposal").  The  lODES  Proposal  was 
published  for  comment  in  the  Federal  Register  on 
March  12, 1998.  See  Securities  Exchange  Act 
Release  No.  39718  (March  4,  1998),  63  FR  12124. 
Subsequently,  the  Commission  extended  the 
comment  period  for  the  lODES  Proposal  through 
May  8.  1998.  See  Securities  Exchange  Act  Release 
No.  39794  (March  25,  1998),  63  FR  15471  (March 
31,  1998). 

*  A  list  of  the  commenters  appears  in  Appendix 
A. 

^  See  letter  from  Robert  E.  Aber.  General  Counsel. 
Nasdaq,  to  Belinda  Blaine,  Associate  Director, 
Division  of  Market  Regulation  ("Division"). 
Commission,  dated  August  24, 1999  ("Amendment 
No.  1");  letter  from  Thomas  P.  Moran.  Assistant 
General  Counsel.  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission,  dated 
December  8. 1999  ("Amendment  No.  2"):  and  letter 
from  Thomas  P.  Moran,  Assistant  General  Counsel. 
Nasdaq,  to  Richard  Strasser,  Assistant  Director, 
Division,  Commission,  dated  January  4.  2000 
("Amendment  No.  3").  Amendment  Nos.  1  and  2 
responded  to  concerns  raised  by  the  commenters. 
Specifically.  Amendment  No.  1  discussed 
electronic  communication  network  ("ECN") 
participation  in  the  proposed  Nasdaq  National 
Market  System  ("NNMS");  ECN  reserve  size 
interaction  with  NNMS;  unlisted  trading  privilege 
("UTP")  exchange  participation  in  NNMS:  the 
elimination  of  SelectNet  preferencing;  NNMS  fees; 
order  entry  firm  participation  in  NNMS;  the 
timeframe  for  implementing  NNMS;  and  the 
continuation  of  SelectNet.  Amendment  No.  2 
discussed  the  five-second  interval  delay  between 
automatic  executions;  the  elimination  of  SelectNet  • 
liability  orders;  SelectNet  preferencing  away  from 
the  inside  market;  technology  concerns;  the 
potential  for  manipulative  order  entry  strategies;  the 
reserve  size  feature;  the  maximum  order  size  for 
NNMS;  and  the  elimination  of  the  No 
Decrementation  functionality.  Amendment  No.  3 
revised  NASD  Rule  4730  (to  be  renumbered  as 
NASD  Rule  4753)  to  provide  that  the  delay  between 
SOES  executions  during  locked  and  crossed 
markets  for  market  makers  in  SmallCap  securities 
will  remain  at  five  seconds. 


market").^  Orders  entered  into  SOES 
generally  are  routed  automatically  on  a 
rotating  basis  to  the  SOES  market 
makers  displaying  the  best  bid  or  ask 
price.  SOES  also  allows  market 
participants  to  "preference"  (i.e.,  direct) 
an  order  to  a  designated  market  maker.  ^ 
SOES  currently  provides  for  "tiered" 
maximum  order  sizes  in  Nasdaq 
National  Market  ("NNM")  securities  of 
1000,  500,  or  200  shares,  depending  on 
the  trading  characteristics  of  a  security.* 
The  maximum  SOES  order  size  for 
Nasdaq  SmallCap  securities  is  500 
shares.^  SOES  participation  is 
mandatory  for  all  market  makers  in 
NNM  securities  ^°  and  voluntary  for 
market  makers  in  Nasdaq  SmallCap 
securities.  SOES  reports  trades  for 
public  dissemination  and  sends  both 
sides  of  a  transaction  to  the  applicable 
clearing  corporations  designated  for 
clearance  and  settlement. 

SelectNet  is  an  electronic,  screen- 
based  order  routing  system  that  allows 
market  makers  and  order  entry  firms 
(referred  to  collectively  as 
"participants")  to  negotiate  securities 
transactions  in  Nasdaq  securities 
through  computer  communications 
rather  than  by  telephone,  i'  Unlike 
SOES,  SelectNet  does  not  provide 
automatic  executions.  SelectNet  allows 
participants  to  negotiate  for  a  larger  size 
or  a  price  superior  to  the  ciurent  inside 
quote.  In  addition,  SelectNet 
participants  may  indicate  that  an  order 
or  counter-offer  will  be  in  effect  from 
between  three  and  99  minutes,  specify 
a  day  order,  and  indicate  whether  price 
or  size  are  negotiable  or  whether  a 
specific  minimum  quantity  is 
acceptable.  Participants  may  accept, 
price  improve,  coimter,  or  decline  a 


*See  Securities  Exchange  Act  Release  Nos.  21433 
(October  29.  1984).  49  FR  44042  (November  1,  1984) 
(File  No.  SR-NASD-«4-26)  (notice  of  proposal  to 
implement  SOES):  and  21743  (February  12. 1985), 
50  FR  7432  (Februarv  22.  1985)  (order  approving 
File  No.  SR-NASD-84-26). 

'  See  Securities  Exchange  Act  Release  No.  25791 
(June  9.  1988),  53  FR  22594  (June  16,  1988)  (order 
approving  File  No.  SR-NASD-«8-l )  ("1988 
Order"). 

"  See  1988  Order  and  NASD  Rule  4710(g). 

'See  NASD  Rule  4710(g). 

•"See  1988  Order  and  NASD  Rule  4611(f). 

"The Commission  approved  SelectNet.  which 
originally  was  referred  to  as  the  Order  Confirmation 
Transaction  Service,  on  a  permanent  basis  in  1988. 
See  Securities  Exchange  Act  Release  No,  25690 
(May  11.  1988),  53  FR  17523  (May  17.  1988)  (order 
approving  File  No.  SR-NAS[>-88^1 1).  See  also 
Securities  Exchange  Act  Release  Nos.  28636 
(November  21,  1990),  55  FR  49732  (November  30. 
1990)  (order  approvifig  File  No.  .SR-NASD-90-5 1 ) 
(implementing  enhancements  to  SelectNet);  and 
30.'i81  (April  14.  1992).  57  FR  14596  (April  21. 
1992)  (order  approving  File  No.  SR-NASD-91-51) 
(expanding  SelectNet 's  hours  of  operation  to 
include  a  pre-openiog  session  fi-om  9:00  a.m.  to  9:30 
a.m.  Eastern  Time  and  an  after-hours  session  from 
4:00  p.m.  until  5:15  p.m.  Eastern  Tiine). 
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(January  22, 199:j) 
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different  systems.  Nasdaq  asserts  that 
the  potential  for  unexpected  and 
increased  order  liability  reduces  market 
maker  incentives  to  commit  capital  and 
display  larger  quote  sizes,  thereby 
depriving  the  Nasdaq  market  of  valuable 
liquidity. 

Nasdaq  proposes  to  implement  a  new 
trading  environment  to  address  these 
problems.  Specifically,  Nasdaq  proposes 
to  modify  SOES  and  SelectNet  to  (1)  Re- 
establish SelectNet  as  a  non-liability 
order  delivery  and  execution  system  for 
NNM  securities;  and  (2)  Recast  SOES  as 
it  is  used  to  trade  NNM  securities. '^  The 
recast  SOES  will  be  called  the  Nasdaq 
National  Market  Execution  System 
("NNMS").  Nasdaq  believes  that  the 
proposed  changes  will  reduce  instances 
of  dual  liability  in  the  most  active 
Nasdaq  securities  while  improving  the 
speed  of  executions  and  increasing  the 
access  of  all  market  participants  to  the 
full  depth  of  a  security's  trading 
interest. 

B.  NNMS 

As  proposed,  NNMS  would:  (1) 
Increase  the  maximum  order  size  for 
NNM  seciuities  that  are  eligible  for 
automatic  execution  to  9,900  shares:  '^ 
(2)  Allow  market  makers  and  order 
entry  firms  to  enter  proprietary  orders 
into  NNMS  and  obtain  automatic 
executions  for  proprietary  and  agency 
orders  in  NNM  securities;  (3)  Reduce 
the  ciuxent  1 7-second  delay  between 
executions  against  the  same  market 
maker  to  five  seconds; '  ^  (4)  Enable 
NNM  orders  to  interact  automatically 
with  a  market  maker's  displayed  size 
and  reserve  size,  including,  if  approved 
by  the  Commission  in  a  separate 
pending  proposal,  a  market  maker's 
agency  quotes, '^  after  yielding  priority 
to  displayed  quotations  at  the  same 


1=  Nasdaq  note^  that  the  Finn  Quote  Rule  does  not 
apply  if:  (1)  prior  to  the  receipt  of  an  order  in  a 
security,  a  broker  or  dealer  has  communicated  to  its 
exchange  or  asso<  iation  a  revised  quotation  size  or 
a  revised  bid  or  a  Ter;  or  (2)  at  the  time  an  order 
in  a  security  is  pi  ssented,  a  broker  or  dealer  is  in 
the  process  of  eff  icting  a  transaction  in  that 
security,  and  imt  lediately  after  the  completion  of 
that  transaction,  he  broker  or  dealer  conununicates 
to  its  exchange  oi  association  a  revised  quotation 
size  or  a  revised  |id  or  offer  for  the  security. 

Exchange  Act  Release  No.  3B156 
62  PR  2415  (January  16,  1997) 
ile  No.  SR-NASD-96-43). 
Exchange  Act  Release  No.  38191 
62  FR  4562  (January  30,  1997) 
immediate  effectiveness  of  File 


e  id  i 


"  For  Nasdaq  SmallCap  securities,  SOES 
generally  will  remain  unchanged. 

'•The  current  order  size  maximums  for  NNM 
securities  through  SOES  are  1.000.  500.  or  200 
shares. 

''After  SOES  executes  an  unpreferenced  market 
order  or  marketable  limit  order  against  a  SOES 
market  maker,  the  market  maker  currently  is  not 
required  to  execute  another  unpreferenced  SOES 
order  in  that  security  at  the  same  bid  or  offer  until 
17  seconds  have  elapsed,  absent  a  quotation  update 
by  the  market  maker  within  the  1 7-second  period. 
See  Securities  Exchange  Act  Release  No.  39490 
(December  24.  1997),  63  FR  897  (January  7,  1998) 
(order  approving  File  No.  SR-NASI>-97-50). 

IB  Nasdaq  filed  a  proposal  with  the  Commission 
that  would  permit  the  separate  display  of  customer 
orders  by  market  makers  in  Nasdaq  through  a 
market  maker  agency  identification  symbol 
("agency  quote").  See  Securities  Exchange  Act 
Release  No.  41128  (March  2,  1999),  64  FR  12198 
(March  11,  1999)  (notice  of  filing  of  SR-NASD-99- 
09)  ("Agency  Quote  Proposal").  The  Commission 
subsequently  extended  the  comment  period  for  the 
Agency  Quote  Proposal.  See  Securities  Exchange 
Act  Release  No.  41243  (April  1.  1999),  64  FR  17428 
(April  9, 1999).  The  Agency  Quote  Proposal 
currently  is  pending  with  the  Commission. 


price;  (5)  Eliminate  the  No 
Decrementation  ("No  Dec")  feature  for 
NNM  securities,  which  currently  allows 
continuous  executions  against  a  market 
maker's  quote  at  the  same  price  without 
decrementing  the  quoted  size;  and  (6) 
Eliminate  the  SOES  preferencing  feature 
for  NNM  securities.  Several  of  these 
changes  are  discussed  in  more  detail 
below. 

1.  Automatic  Executions  for  Orders  of 
up  to  9,900  Shares  in  NNM  Securities 

SOES  currently  permits  the  automatic 
execution  of  retail  agency  orders  of  200, 
500,  or  1,000  shares  at  the  inside 
market.  NNMS  will  provide  automatic 
executions  at  the  inside  market  for 
orders  of  up  to  9,900  shares  in  NNM 
securities.  Automatic  executions 
through  NNMS  will  be  available  not 
only  for  retail  agency  orders,  but  also  for 
market  makers'  proprietary  orders  and 
for  the  orders  of  order  entry  firms. 

2.  Reserve  Size 

The  NNMS  reserve  size  functionality 
would  allow  a  market  maker  or  its 
customer  to  display  publicly  part  of  the 
full  size  of  its  order  or  interest  with  the 
remainder  of  its  order  or  interest  held  in 
undisplayed  reserve.  The  undisplayed 
portion  of  the  order  or  interest  woiild  be 
displayed  in  whole  or  in  part  as  the 
displayed  portion  of  the  order  or 
interest  is  executed.  To  use  the  reserve 
size  fimction,  a  market  maker  must 
initially  display  a  minimum  of  1,000 
shares  in  its  quotation,  or  in  its  agency 
quotation,  if  the  Commission  approves 
the  display  of  separate  agency  quotes, 
and  it  must  refi-esh  its  proprietary  or 
agency  quote  to  a  minimum  of  1 ,000 
shares.  After  a  market  maker's  or  its 
customer's  displayed  quotation  was 
decremented  to  zero  due  to  NNMS 
executions,  Nasdaq  would  reft«sh  the 
market  maker's  or  its  customer's 
displayed  size  from  reserve  size  to  a 
level  designated  by  the  market  maker  or 
its  customer  or,  in  the  absence  of  such 
a  designation,  to  the  automatic  refresh 
size  (i.e.,  1,000  shares). '^  A  market 
maker  that  wished  to  refresh  a  displayed 
proprietary  or  agency  quote  at  the  inside 
market  at  the  same  price  level  would  be 
required  to  refresh  his  proprietary  or 
agency  quotation  at  the  level  of  1,000 
shares  or  more  to  continue  using  reserve 
size.  A  market  maker  that  wished  to 
refresh  and  display  his  proprietary  or 
agency  quote  at  the  same  inside  price  at 


'8  In  addition,  NNMS's  autoquote  refresh  function 
would  allow  a  market  maker  whose  displayed 
proprietary  quotation  and  reserve  size  have  been 
decremented  to  zero  due  to  NNMS  executions  to 
elect  to  have  Nasdaq  refresh  the  market  maker's 
quotation  (1)  at  a  price  interval  designated  by  the 
market  maker;  and  (2)  to  the  size  level  designated 
by  the  market  maker  or,  in  the  absence  of  such  a 
size  level  designation,  to  the  automatic  refresh  size. 
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a  size  less  than  1,000  shares  would  be 
permitted  to  do  so,  but  would  not  be 
permitted  to  use  NNMS's  reserve  size 
feature.^" 

Orders  entered  in  NNMS  would  be 
executed  automatically  against 
displayed  quotations  and  reserve  size 
(including  agency  quotes,  if  the 
Commission  approves  the  display  of 
separate  agency  quotes),  in  price/time 
priority.  For  quotations  at  the  same 
price  level,  NNMS  would  yield  priority 
to  all  displayed  quotations  over  reserve 
size,  so  that  NNMS  would  execute 
against  displayed  quotations  in  time 
priority  and  then  against  reserve  size  in 
time  priority. 

3.  Elimination  of  the  No  Dec  Featiu-e  for 
NNM  Securities 

The  No  Dec  feature  allows  continuous 
executions  against  a  market  maker's 
quotation  at  the  same  price  without 
decrementing  the  quoted  size.  Nasdaq 
proposes  to  eliminate  the  No  Dec  feature 
for  NNM  securities.  Nasdaq  believes 
that  the  No  Dec  feature  has  become  less 
important  because  market  makers  now 
are  able  to  manage  their  quotations  by 
displaying  their  actual  size.  In  addition, 
Nasdaq  believes  that  the  No  Dec  feature 
will  become  less  important  in  a  market 
where  market  makers  will  have  the 
ability  to  refresh  their  quotations  at  a 
size  they  determine.  Nasdaq  also 
believes  that  the  No  Dec  feature  inhibits 
quote  competition  among  market  • 
participants  wad  discourages  the  full 
display  of  trading  interest. 

4.  Elimination  of  SOES  Preferencing 

Nasdaq  proposes  to  eliminate  the 
existing  SOES  preferencing  feature  for 
NNM  securities  because  it  is 
inconsistent  with  the  processing  of 
orders  in  time  priority  as  contemplated 
in  Nasdaq's  new  trading  environment. 
Nasdaq  also  believes  that  preferencing 
in  an  automatic  execution  system 
reduces  incentives  for  market  makers  to 
compete  aggressively  for  orders  by 
showing  the  full  size  and  true  price  of 
their  trading  interest.  Moreover,  Nasdaq 
believes  that  the  preferencing  feature 


20 This  restriction  would  not  apply  for  interim 
executions  against  a  market  maker's  non-updated 
proprietary  or  agency  quote.  For  example,  if  a 
market  maker  displaying  an  initial  proprietary  or 
agency  quotation  of  1,000  shares  with  5,000  shares 
in  reserve  were  accessed  automatically  by  NNMS 
for  300  shares  in  displayed  size,  the  market  maker 
or  its  customer  would  be  allowed  to  continue  to 
display  its  remaining  700  shares  and  keep  5,000 
shares  available  in  reserve  size.  If  the  market  maker 
or  its  customer  subsequently  updated  either  its 
displayed  or  reserve  size,  or  its  quoted  price,  the 
market  maker  would  be  obligated  to  increase  the 
displayed  size  of  its  proprietary  or  agency  quote  to 
1 ,000  shares  to  continue  to  use  NNMS's  reserve  size 
feature. 


might  place  the  agency  quotes  of  public 
customers  at  a  disadvantage. 

5.  Execution  Fees 

NNMS  would  impose  a  $0.50  per  side 
fee  for  each  execution.  To  reduce  user 
cost  and  facilitate  the  use  of  I'JNMS's 
reserve  size  functionality,  a 
simultaneous  and  instantaneous 
execution  against  an  NNMS 
participant's  displayed  size  and  reserve 
size  would  be  treated  for  billing 
purposes  as  a  single  execution. 

6.  Penalties  for  Withdrawals 

Like  today,  under  the  proposal,  a 
market  maker's  failure  to  update  a  fully 
exhausted  quote  would  result  in  the 
system  placing  the  market  maker's  quote 
in  a  Vclosed"  state  that,  if  not  updated 
within  five  minutes,  would  be  cause  for 
suspension  of  the  market  maker's  quote 
for  20  business  days.^' 

C.  Modifications  to  SelectNet 

Through  rule  changes  requiring  the 
use  of  "oversized"  preferenced 
SelectNet  orders,  Nasdaq  proposes  to 
eliminate  the  use  of  most  SelectNet 
Uability  orders  and  thereby  re-establish 
SelectNet  as  an  order  delivery  and 
negotiation  system.  Specifically,  subject 
-to  the  exceptions  discussed  below, 
Nasdaq  proposes  to  revise  its  rules  to 
implement  an  "oversized  order 
requirement,"  which  will  prohibit 
members  from  directing  a  SelectNet 
preferenced  order  to  an  NNMS  market 
maker,  including  the  market  maker's 
agency  quote,  if  the  Commission 
approves  the  display  of  separate  agency 
quotes,  unless  the  preferenced  order  is 


2'  Market  makers  will  continue  to  have  the 
ability,  through  Nasdaq's  automatic  quote  update 
facility,  to  pre-select  a  tick  value  and  have  Nasdaq 
refresh  the  market  maker's  proprietary  quote  away 
from  the  inside  market.  This  capability  will  not 
apply  to  a  market  maker's  agency  quote  because 
that  quotation  would  represent  agency  interest.  If  a 
market  maker's  quote  is  refreshed  to  a  different 
price  or  size  level,  another  order  will  not  be 
delivered  to  that  market  maker  for  five  seconds  after 
that  quote  is  refreshed  at  the  new  price  or  size  level. 
Nasdaq  recently  proposed  an  order  display  facility 
("Order  Display  Facility  Proposal")  that  would 
eliminate  the  20-day  suspension.  See  Securities 
Exchange  Act  Release  No.  42166  (November  22, 
1999),  64  FR  69125  (December  6,  1999)  (notice  of 
filing  of  File  No.  SR-NASD-99-53).  Under  the 
Order  Display  Facility  Proposal,  if  a  market  maker's 
quote/order  decremented  to  zero,  and  the  market 
maker  did  not  update  its  principal  quote/order, 
transmit  an  attributable  revised  quote/order  to 
Nasdaq,  or  have  another  principal  [i.e.,  non-agency 
quote)  attributable  quote/order  in  the  system, 
Nasdaq  would  place  the  market  maker's  quote  (both 
sides)  in  a  closed  slate  for  three  minutes.  At  the  end 
of  that  time,  if  the  market  maker  did  not  voluntarily 
update  or  withdraw  its  quote  from  the  market, 
Nasdaq  would  refresh  the  market  maker's  quote/ 
order  to  100  shares  at  the  lowest  market  maker  bid 
and  highest  market  maker  offer  being  displayed  in 
that  security  at  that  time  and  reopen  the  market 
maker's  quote. 


designated  as  either  (1)  "AU-or-None" 
("AON")  of  a  size  that  is  at  least  100 
shares  greater  than  the  displayed 
amount  of  the  NNMS  market  maker's 
quote  to  which  the  order  is  directed;  or 
(2)  "Minimum  Acceptable  Quantity" 
("MAQ")  with  a  MAQ  value  of  at  least 
100  shares  greater  than  the  displayed 
amount  of  the  NNMS  market  maker's 
quote  to  which  the  order  is  directed. 
SelectNet  will  be  programmed  to  reject 
preferenced  messages  that  fail  to  satisfy 
these  requirements. ^2  In  Nasdaq's  view, 
the  oversized  order  requirement  will 
ensure  that  market  makers  are  not 
subject  to  liability  under  the  Firm  Quote 
Rule  for  SelectNet  preferenced  orders 
directed  to  them.  Accordingly,  Nasdaq 
believes  that  the  proposal  will  reduce 
instances  of  dual  liability  resulting  from 
the  receipt  of  orders  through 
asynchronous  systems.  Nasdaq  notes 
that  the  recipient  of  an  oversized  NNM 
SelectNet  order  may  choose  to  execute 
the  incoming  order  or  initiate  em 
electronic  negotiation  in  response  to  the 
message.-^ 

As  discussed  below,  the  oversized 
order  requirement  will  not  apply  to  UTP 
exchanges,  which  will  be  able  to  send 
and  receive  SelectNet  liability  orders.  In 
addition,  market  participants  will 
continue  to  use  SelectNet  liability 
orders  to  access  ECNs  that  choose  to 
participate  in  Nasdaq's  new  trading 
environment  as  order  entry  ECNs. 

D.  UTP  Exchange  Participation 

Under  the  proposal,  SelectNet  will 
continue  to  serve  as  the  primary  linkage 
between  UTP  exchanges  and  Nasdaq. 
UTP  exchanges  will  continue  to  receive 
and  be  obligated  to  execute  preferenced 
SelectNet  liability  orders,  and  they  will 
retain  their  ability  to  send  SelectNet 
preferenced  liability  orders  to  Nasdaq 
market  makers.  Although  a  market 
maker  may  be  subject  to  dual  liability  if 
a  UTP  exchange  accesses  the  market 
maker  with  a  SelectNet  liability  order 
and,  at  the  same  time,  an  NNMS  market 
maker  or  order  entry  firm  accesses  the 
market  maker  via  NNMS,  Nasdaq 
believes  that  the  potential  dual  liability 
will  be  manageable. 

E.  ECN  Participation 

An  ECN  will  be  able  to  participate  in 
NNMS  as  either  an  order  entry  ECN  or 
as  a  full  participant  ECN.  The  manner 
in  which  an  ECN  chooses  to  participate 
in  NNMS  will  be  governed  by  an 


^2  SelectNet  will  continue  to  accept  orders  of  any 
size  (subject  to  the  current  999.999-share  system 
limit)  for  Nasdaq  SmallCap  securities. 

"  Nasdaq  notes  that  this  is  not  to  he  understood 
to  prohibit  liability  for  each  of  potentially  two 
quotes  displayed  by  market  makers  under  ibe 
Agency  Quote  Proposal. 
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addendum  to  t  le  Nasdaq  Workstation  II 
Subscriber  Agr  >ement  for  ECNs.^-* 

An  order  ent  y  ECN  will  participate  in 
Nasdaq  in  subs  tantially  the  same 
manner  as  ECh  s  participate  in  Nasdaq 
today.  Market  |  articipants  will  continue 
to  access  order  entry  ECNs  via  the 
SelectNet  linka  je  and  will  be  able  to 
send  prefereno  (d  SelectNet  messages  [i.e. 
liability  orders  of  up  to  999,999  shares 
to  order  entry  I  CNs.  Unlike  a  full 
participant  ECI  I.  an  order  entry  ECN 
will  not  provide  automatic  executions 
for  orders  recei  ved  from  NNMS 
participants.  A  i  order  entry  ECN  will  be 
able  to  send  ov  3rsized  SelectNet  orders 
to  NNMS  mark  ;t  makers  and  other 
ECNs.  In  additi  on.  an  order  entrv'  ECN 
may  request  or  ler  entry  capability  in 
NNMS,  which  rtrill  allow  the  ECN  to 
obtain  automat  ic  executions  against  the 
quotations  of  ^  NMS  market  makers, 
including  agen:y  quotations,  if  the 
Cormnission  a[  proves  the  display  of 
separate  agenc  '  quotes. 

A  full  partici  pant  ECN  will  agree  to 
provide  automitic  executions  for  orders 
the  ECN  recei VBS  from  other  NNMS 
participants  th  ough  NNMS.  A  full 
participant  EC  4  will  not  receive 
SelectNet  pref(  renced  liability  orders. ^^ 
Like  an  order  e  ntry  ECN,  a  full 
participant  EC  J  may  request  order  entr>- 
capability  in  N  SJMS.  which  will  allow 
the  ECN  to  obt  lin  automatic  executions 
against  the  qu(  tations  of  NNMS  market 
makers,  incluc  ing  agency  quotations,  if 
the  Commissic  n  approves  the  display  of 
separate  agenc  /  quotes, 

Due  to  the  ti  ne  and  the  technology 
constraints  affecting  some  ECNs,  Nasdaq 
believes  that,  c  n  an  interim  basis,  ECNs 
should  have  ai  i  option  regarding  their 
manner  of  pari  icipation  in  Nasdaq's 
new  system.  Accordingly,  Nasdaq  does 
not  propose  at  this  time  to  require  all 
ECNs  to  registi  ir  as  full  participant 
ECNs,  althoug  i  Nasdaq  will  reconsider 
this  issue  in  tl;  e  future. 

F.  Nasdaq  Smt  \llCap  Securities 

For  Nasdaq 


trading  rules  fvr ; 
through  SOES 
Accordingly, 
automatic 
SmallCap 
voluntary,  and 
will  be  avai 
orders  of  publ 
maximum  ord  jr 
remain  in  effe(:t 
experience  wi 
whether  the  " 


Rui. 


"See  NASD 

^'Telephone 

Moran,  Assistant 

Yvonne  Fralicelli 

Commission 


imallCap  securities,  the 

automatic  execution 
will  remain  unchanged. 
{ articipation  in  the 
exe<  lution  system  for 
seciirities  will  continue  to  be 
automatic  executions 

only  for  the  small 
c  customers.  The  current 
size  limits  also  will 
.  After  Nasdaq  has  had 
h  NNMS,  it  will  consider 
h  nctionality  of  the  NNMS 


system  should  be  made  available  for  the 
trading  of  SmallCap  securities. 

Nasdaq  originally  proposed  to  revise 
NASD  Rule  4730(b)(3)  (to  be 
renumbered  as  NASD  Rule  4753(b)(3)) 
to  provide  that  during  locked  and 
crossed  markets,  SOES  will  execute 
orders  against  the  quotations  of  market 
makers  in  SmallCap  securities  that  are 
locked  or  crossed  at  17-second  intervals, 
rather  than  five-second  intervals,  as 
currently  required.  Nasdaq  amended  its 
proposal  to  maintain  the  current  five- 
second  delay  between  SOES  executions 
during  locked  and  crossed  markets. ^e 

G.  Technical  Amendments 

Nasdaq  proposes  technical,  non- 
substantive changes  to  several  rules  in 
the  NASD  Rule  4600  Series  and 
throughout  the  NASD  Manual.  In 
particular.  Nasdaq  proposes  to  revise 
NASD  Rule  4613,  "Character  of 
Quotations."  to  eliminate  the  references 
to  SOES  tier  sizes  for  the  NNM 
quotations  of  market  makers.  In 
addition,  Nasdaq  will  rescind  or 
conform  other  rules  that  refer  to  SOES. 
including  NASD  Rule  4611(f), 
"Registration  as  a  Nasdaq  Market 
Maker."  NASD  Rule  4619.  "Withdrawal 
of  Quotations  and  Passive  Market 
Making."  NASD  Rule  4620.  "Voluntary 
Termination  of  Registration,"  NASD 
Rule  4632,  "Trade  Reporting, '  NASD 
Rule  4618(c),  "Clearance  and 
Settlement,"  and  the  NASD  Rule  4700 
Series  (SOES). 

ni.  Summary  of  Comments 

The  Commission  received  79 
comment  letters  regarding  the  proposed 
rule  change.  The  commenters  included 
broker-dealers,  registered 
representatives.  ECNs.  academics, 
professional  associations,  and  a 
registered  national  securities 
exchange.^''  Nineteen  commenters. 
including  the  Trading  Committee  of  the 
Securities  Industry  Association 
("SIA").2»  the  Investment  Company 
Institute  ("ICr').^^  and  Charles 


lalle 


e  4623(h)(3). 
CO  iversafion  between  Thomas  P. 
I  ieneral  Counsel.  Nasdaq,  and 

Special  Counsel.  Division, 
dctober.'j,  1999. 


-"See  Amendment  No.  3.  supra  note  5.  The 
proposal,  as  amended,  retains  proposed  changes  to 
the  rule  text  of  renumbered  NASD  Rule  4753(b)(3) 
to  clarify  that  the  interval  for  execution  of  orders 
against  the  quotations  of  market  makers  that  have 
locked  or  crossed  the  market  applies  to  SmallCap 
securities  as  well  as  NNM  securities.  Telephone 
conversation  between  Thomas  P.  Moran,  Assistant 
General  Counsel.  Nasdaq,  and  Ira  L.  Brandriss. 
Division.  Commission,  on  January  14.  2000. 

"  A  list  of  the  commenters  appears  in  Appendix 
A. 

2"  The  SI  A  is  comprised  of  over  740  North 
American  securities  firms. 

2" 29  The  ICI  is  an  association  of  7.576  mutual 
fund  companies.  479  closed-end  investment 
companies,  and  8  sponsors  of  unit  investment 
trusts. 


Schwab.  ^"  supported  the  proposal. ^i 
The  Trading  Committee  of  the  SIA.  for 
example,  believed  that  the  proposal 
would  reduce  the  problem  of  dual 
liability  for  market  makers  and  improve 
the  speed  of  executions. ^^  Similarly,  the 
ICI  maintained  that  the  proposal  would 
increase  the  speed  of  executions  and 
enhance  access  to  the  full  depth  of  a 
security's  trading  interest  by  all  market 
participants.33  One  trader  and  investor 
believed  that  the  proposal  would  result 
in  a  more  liquid  and  more  transparent 
Nasdaq  market. ^■» 

Fourteen  commenters  supported  the 
proposal  but  voiced  concerns  with  some 
aspects  of  the  proposed  changes. 
Morgan  Stanley  Dean  Witter  ("Morgan 
Stanley"),  for  example,  generally 
supported  the  proposed  rule  change 
because  it  will  reduce  instances  of 
double  liability  for  market  makers,  but 
recommended  several  modifications  to 
the  proposal.35  Similarly,  the  Electronic 
Traders  Association  ("ETA")  supported 
the  proposal  but  expressed  reservations 
regarding,  among  other  things,  the 
operation  of  the  fee  system  for  NNMS.^^ 
Donaldson.  Lufkin  &  Jenrette  ("DLJ") 
believed  that  the  proposal  "can  bring 
substantial  benefits"  to  Nasdaq  but 
noted  that  the  proposal  fails  to  eliminate 
all  instances  of  dual  liability. 3"  The 


30  See  Schwab  Letter,  Appendix  A. 

"  Thirteen  commenters  who  supported  the 
proposal  are  persons  associated  with  a  Nasdaq 
market  maker,  the  Security  Investment  Company  of 
Kansas  City.  These  commenters  submitted  identical 
letters  which  maintained  that  the  proposal  will 
provide  prompt  access  to  the  best  prices  in  the 
Nasdaq  market,  reduce  the  potential  dual  liability 
of  market  makers,  and  improve  the  speed  of 
executions.  See  Hal  ford  Letter.  Cave  Letter,  Gaines 
Letter.  Hook  Letter,  Kitzmiller  Letter,  Frankel 
Letter,  Schmidt  Letter,  Mytinger  Letter,  McCann 
Letter.  Turpin  Letter.  Malmstrom  Letter,  Boyle 
Letter.  Means  Letter,  and  Weisenbom  Letter. 
Appendix  A.  The  Kansas  City  Securities 
Association  ("KCSA")  submitted  a  similar  letter. 
See  KCSA  Letter.  Appendix  A. 

'2  See  SIA  Letter.  Appendix  A. 

53  See  ICI  Letter.  Appendix  A. 

^*  See  Mktmaven  Letter.  Appendix  A. 

3^  See  Morgan  Stanley  Letter.  Appendix  A. 
Morgan  Stanley  believed  that  the  proposal  should 
be  modified  to  (1)  retain  the  existing  17-second 
delay  in  executions  against  a  market  maker:  (2) 
retain  the  No  Dec  feature  for  market  makers' 
proprietary  quotations;  (3)  provide  a  firm  quote 
compliance  facility  that  would  allow  a  market 
maker  to  indicate  that  it  has  received  a  telephone 
order  to  trade  at  its  displayed  quotation;  and  (4) 
modify  the  availability  of  the  9,900-share  NNMS 
maximum  order  size. 

36  See  ETA  Letter,  Appendix  A.  The  ETA  is  an 
association  of  order  entry  and  other  related  firms. 

3'  See  DL)  Letter,  Appendix  A.\\t]  believed  that 
Nasdaq  should  not  implement  the  proposed 
changes  to  SOES  and  SelectNet  prior  to  the  year 
2000.  In  addition,  DLJ  stated  that  it  would  require 
at  least  six  months  from  the  time  Nasdaq  publishes 
its  changes  to  the  Application  Programming 
Interface  ("API")  for  DLJ  to  program,  test,  and 
install  new  systems.  As  discussed  more  fully  below, 
other  commenters  also  expressed  concern  regarding 
the  time  for  implementing  the  proposed  changes. 
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Electronic  Trading  Group  ("ETG"),  a  " 
proprietary  trading  firm  that  makes 
markets  in  listed  and  Nasdaq  securities, 
"strongly  supportfed)"  the  proposal  but 
maintained  that  the  proposed  changes 
fail  to  create  a  level  playing  field  for  all 
market  participants.  3" 

Forty-one  commenters  opposed  or 
noted  concerns  with  the  proposal 
without  expressing  general  support  for 
the  proposed  changes,  ^a  One 
commenter  stated  that  it  did  not  support 
any  of  the  features  in  the  proposed 
system  and  recommended  that  Nasdaq 
instead  adopt  its  previously  proposed 
lODES  system,  excluding  the  proposed 
limit  order  book.'*"  Another  commenter 
urged  the  Commission  to  reject  the 
current  propo-sal.*' 

Nasdaq  responded  to  the  commenters 
in  Amendment  Nos.  1  and  2  to  the 
proposal. '•2  The  views  of  the 
commenters  are  discussed  below. 

A.  Elimination  of  SelectNet  Liability 
Orders 

Thirty-two  commenters  objected  to 
the  elimination  of  most  preferenced 
SelectNet  liability  orders  for  NNM 
securities.  Many  of  the  commenters 
asserted  that  the  elimination  of 
SelectNet  hability  orders  will  limit  their 
ability  to  obtain  executions  at  quotes 
outside  the  ciurent  inside  market  (i.e., 
the  best  bid  or  offer),  a  capability  that 
the  commenters  believed  is  crucial  for 
investors.''^  In  this  regard,  several 
commenters  maintained  that  investors 
are  willing  to  forego  the  inside  price  for 
the  ability  to  access  the  liquidity  outside 
the  inside  market,  or  to  obtain  an 
execution  when  a  stock's  price  is 
moving  rapidly.'*''  One  commenter 
maintained  that  an  order  might  not  be 
executable  at  the  ciurent  inside  price  if 


^*  See  ETG  Letter.  Appendix  A.  Among  other 
things,  ETG  supported  the  implementation  of  a 
consolidated  order  book  to  provide  price  protection 
and  time  priority  of  orders.  See  also  Sierra  Nevada 
Letter  (supporting  the  proposed  changes  as  an 
interim  measure). 

3®  In  addition,  six  comment  letters  related  solely 
to  Nasdaq's  lODES  Proposal.  See  Lek  Letter.  USCC 
Trading  I  and  II.  Hill  Letter,  and  Knight  I  and  II, 
Appendix  A.  As  noted  above,  the  notice  of  filing  for 
the  current  proposal  also  re-opened  the  comment 
period  for  Nasdaq's  lODES  Proposal.  See  note  3, 
supra. 

•"•See  A.G.  Edwards  Letter,  Appendix  A. 

"  See  Weil  Letter  I  and  Weil  Letter  II.  Appendix 
A. 

*^  See  note  5,  supra. 

*'  See.  e.g.,  Chung  Letter,  Deeney  Letter,  Erman 
Letter,  Fennell  Letter,  King  Letter,  Lin  Letter,  Mt. 
Pleasant  Letter,  Mack  Letter,  Nemcic  Letter, 
Norman  Letter,  O'Reilly  Letter,  Rudd  Letter, 
.Schiller  Letter,  Swenson  Letter,  Teitelman  Letter, 
Vercellone  Letter,  Wolverton  Letter,  and  Zucker     ' 
Letter.  Appendix  A. 

■'■'  See  e.g.,  Weinfraub  Letter,  Swenson  Letter. 
Haber  Letter,  Deeney  Letter,  King  Letter,  Nemcic 
Letter,  Schiller  Letter.  Vercellone  Letter,  Snell 
Letter,  and  Teitelman  Letter,  Appendix  A. 


a  market  maker  at  the  inside  is  slow  to 
update  its  lOO-share  quotation.''^ 
Accordingly,  the  commenter  found  it 
"imperative  that  investors  be  able  to 
enter  orders  at  prices  outside  the  cmrent 
inside  market." '•^ 

Other  commenters  maintained  that 
the  oversized  order  requirement  might 
fail  to  provide  an  effective  means  for 
accessing  a  quotation  because,  in  some 
instances,  it  would  require  an  investor 
to  assume  an  unwanted  short  position. 
For  example,  an  investor  seeking  to  sell 
500  shares  would  be  required  to  assume 
an  800-share  short  position  to  SelectNet 
preference  a  market  maker  quoting  1200 
shares.  •»'' 

Other  commenters  believed  that  the 
proposed  changes  could  undermine  the 
integrity  of  the  Nasdaq  market.  For 
example,  one  commenter  feared  that  the 
elimination  of  SelectNet  liability  orders 
would  produce  a  market  that  could 
permit  market  makers  to  refuse  to  fill  an 
order  and  not  move  their  quote.^^  The 
commenter  also  asserted  that  a  market 
maker  would  be  able  to  "hold"  the 
market  by  repeatedly  entering  lOO-share 
quotations  at  five-second  intervals.^^ 
Another  commenter  stated  that  market 
makers  would  be  able  to  "ignore" 
oversized  orders  preferenced  to  them 
through  SelectNet.50  Similarly,  another 
commenter,  asserting  that  the  oversized 
order  requirement  "opens  up  numerous 
possibilities  for  [market  maker) 
manipulation,"  maintained  that  market 
makers  might  post  artificially  inflated 
quotes  because  they  will  not  be  required 
to  trade  at  their  quotations. ^i 

One  commenter  recommended  that 
the  proposed  system  be  designed  to 


*^  See  Atreya  Letter,  Appendix  A. 

**  See  Atreya  Letter,  Appendix  A. 

■"  See  Catrina  Letter,  Appendix  A.  Similarly,  the 
commenters  expressed  concern  that  the  proposed 
rule  may  require  an  investor  to  purchase  or  sell 
more  shares  than  the  investor  intended  to  purchase 
or  sell.  See  Mack  Letter,  Lin  Letter,  and  Catrina 
Letter,  Appendix  A.  Moreover,  the  commenters 
noted  that  a  short  sale  on  a  downtick  would  violate 
the  short  sale  rule.  See,  e.g.,  Atreya  Letter, 
Vercellone  Letter,  Deeney  Letter.  Lin  Letter,  and 
Schiller  Letter,  Appendix  A. 

**See  Whitcomb  Letter,  Appendix  A.  Similarly, 
the  ETA  asserted  that  the  failure  of  market  makers 
to  honor  their  quotations  in  a  manner  consistent 
with  the  Firm  Quote  Rule  would  result  in 
misleading  and  inaccurate  quotations  that  would 
reduce  the  efficiency  of  the  Nasdaq  market  and 
undermine  investor  confidence.  See  ETA  Letter, 
Appendix  A. 

♦'  See  whitcomb  Letter.  Appendix  A. 

5°  One  commenter  asserted,  for  example,  that 
market  makers  "can  and  will  ignore"  non-liability 
SelectNet  orders.  See  Mount  Pleasant  Letter. 
Appendix  A.  Another  commenter  maintained  that 
it  would  have  no  recourse  when  non-liability 
SelectNet  orders  go  unfilled.  See  ACIM  Letter. 
Appendix  A. 

*'  See  Haber  Letter.  Appendix  .\.  The  commenter 
noted  that  a  market  maker  could  withdraw  its 
quotation  when  the  inside  market  approached  the 
market  maker's  quotation. 


require  a  market  maker  to  honor  all 
orders  in  a  maimer  consistent  with  the 
Firm  Quote  Rule  at  the  price  and  up  to 
the  size  the  market  maker  elects  to 
display  until  the  market  maker  exhausts 
or  changes  his  quotation. ^2  In  addition, 
the  commenter  asserted  that  the 
elimination  of  SelectNet  liability  orders 
is  unnecessary  because  the  existing 
exceptions  to  the  Firm  Quote  Rule 
adequately  address  the  issue  of  potential 
double  liability  when  a  market  maker  is 
in  the  process  of  effecting  an  execution, 
after  which  he  will  update  his  quote.^^ 

Other  commenters  suggested  that 
Nasdaq  address  the  issue  of  dual 
liability  by  retaining  SelectNet  Uability 
orders  only  for  quotations  outside  the 
current  inside  market. ■^'»  Because 
automatic  executions  through  NNMS 
will  be  available  only  for  quotations  at 
the  inside  market,  these  commenters 
believed  that  retaining  SelectNet 
liability  orders  solely  for  quotations 
outside  the  ciurent  inside  market  would 
eliminate  the  potential  for  dual  liability 
while  allowing  market  participants  to 
continue  using  the  existing  SelectNet 
preferencing  feature  for  quotations 
outside  the  current  inside  market. 

Other  commenters  expressed  concern 
that  market  makers  will  continue  to  be 
exposed  to  potential  double  liability 
through  SelectNet  liability  orders  from 
UTP  exchanges. ^^ 

B.  ECN  Participation 

As  noted  above,  the  proposal  will 
allow  ECNs  to  participate  in  NNMS 
either  as  full  participants  or  as  order 
entry  participants.  Several  ECNs 
criticized  both  alternatives.  One 
commenter,  for  example,  asserted  that 
full  participation  would  disadvantage 
an  ECN  because  (1)  The  ECN's  reserve 
quotations  would  not  participate  in  the 
NNMS  sweep  of  the  ECN's  top-of-the- 
file  orders;  se  (2)  The  ECN  would  be 
subject  to  potential  double 
executions;  ^^  and  (3)  The  ECN  would  be 
required  to  provide  access  through 
NNMS  to  brokers  that  pay  no  ECN 


"  See  ETA  Letter,  Appendix  A. 

^^  See  ETA  Letter.  Appendix  A. 

^^  See  Norman  Letter  and  O'Reilly  Letter. 
Appendix  A. 

**  See.  e.g..  DL|  Letter.  A.G.  Edwards  Letter,  and 
STA  Letter,  Appendix  A.  The  STA  asserted  that  anv 
possibility  of  dual  liability  must  be  eliminated. . 

**  See  Bloomberg  Letter.  Appendix  A. 

^^  Double  liability  could  arise  due  to  the  time  lag 
between  the  execution  of  an  order  on  the  E(!;N's 
own  system  and  the  subsequent  receipt  of  an 
execution  for  the  same  order  from  Nasdaq.  See 
Bloomberg  Letter.  Appendix  A.  Other  ECNs  also 
criticized  the  potential  for  double  liability.  See 
Instinet  Letter  and  BRUT  Letter.  Appendix  A 
(asserting  that  dual  liability  is  inappropriate  for 
ECNs  because  ECNs  act  solely  as  agents). 
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Bloomberg  Letter,  Appendix  A. 
Leker,  Appendix  A. 

Appendix  A. 
Letter  and  Archipelago  Letter. 
■o  Bloomberg  Letter,  Appendix 


commenter  believed  that  Nasdaq  should 
revise  its  proposal  to  require  the  full 
participation  of  ECNs  and  UTP 
exchanges  in  NNMS.''-'' 

Other  commenters  also  believed  that 
Nasdaq  should  require  ECNs  to  become 
full  participants  in  NNMS,  and, 
accordingly,  subject  to  automatic 
executions."**  One  commenter  expressed 
concern  that  a  market  maker  might  post 
its  quotes  in  an  order  entry  ECN  to 
avoid  automatic  executions,'*''  and  other 
commenters  asserted  that  automatic 
executions  against  an  ECN's  quotes  are 
"essential  to  provide  equal  access  to  all 
market  participants."**" 

C.  UTP  Exchange  Participation 

The  Chicago  Stock  Exchange  ("CHX") 
asserted  that  the  proposal  improperly 
excludes  the  UTP  exchanges,  including 
the  CHX,  from  full  participation  in 
NNMS.  89  The  CHX  noted  that  the 
proposal  will  allow  UTP  specialists  to 
send  preferenced  orders  through  ■ 
SelectNet  but  will  not  permit  them  to 
use  NNMS,  which,  unlike  SelectNet, 
provides  for  automatic  executions.  The 
CHX  maintained  that  the  inability  of  its 
specialists  to  participate  in  NNMS  will 
"cripple  the  CHX's  UTP  program."  "^ 

D.  Technology  Concerns 

Several  commenters  raised  technology 
issues  in  connection  with  the  proposal, 
including  concerns  regarding  the 
capability  of  Nasdaq's  systems  to 
promptly  deliver  messages  relating  to 
the  trading  process.  In  this  regard,  one 
commenter  recommended  that  Nasdaq 
"demonstrate  that  it  has  the  capability 
to  deliver  immediately  to  market  makers 
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and  executing  broker-dealers 
executions,  quote  updates,  size 
decrements,  and  other  message  traffic 
that  is  critical  to  the  trading  process."  ^^ 
The  commenter  maintained  that  prompt 
message  delivery  is  crucial  in  light  of 
the  proposed  reduction  in  time  delays 
between  executions  against  a  market 
maker  from  1 7  seconds  to  five 
seconds.'^^  Noting  that  there  can  be  a 
time  delay  of  five  seconds  or  more 
between  the  entry  of  a  SOES  order  and 
the  market  maker's  receipt- of  notice  of 
the  execution,  another  commenter 
expressed  concern  that  an  increase  in 
messaging  traffic  resulting  from  the 
proposed  changes  will  increase  the 
delay  in  providing  notice  of  an 
execution  and,  accordingly,  will 
increase  the  potential  for  double 
liability.'^ 

Two  conmienters  expressed  cohcern 
that  SOES,  which  uses  technology 
inferior  to  that  used  by  SelectNet,  will 
replace  SelectNet  as  the  primary  means 
of  inter-participant  trading.^'*  One 
conmienter  feared  that  the  impact  of 
existing  problems  associated  with  SOES 
technology  would  be  exacerbated  by  the 
increased  use  of  SOES.^^ 

In  addition,  several  commenters  noted 
that  firms  must  have  sufficient  time  to 
modify  their  computer  systems  to 
implement  the  proposed  changes.  In 


price  had  been  established,  a  new  SOES  order  that 
entered  the  system  would  be  executed  as  the  first 
order  against  the  Rrst  market  maker  at  the  new 
inside  price.  Under  these  circumstances,  customer 
orders  could  be  disadvantaged  because  orders 
entered  earlier  in  time  would  be  forced  to  go  to  the 
back  of  the  queue.  Nasdaq  noted  in  the  lODES 
Proposal  that  it  had  addressed  this  problem  through 
a  software  modification  that  holds  customer  orders 
sent  through  SOES  in  queue  for  up  to  90  seconds 
when  an  ECN  or  UTP  participant  is  alone  at  the 
inside,  instead  of  immediately  rejecting  the  order. 
In  addition.  Nasdaq  noted  in  the  lODES  Proposal 
Nasdaq  that  SOES  users  had  alleged  that  some 
traders  might  be  using  ECNs  to  affect  the  way  that 
SOES  handles  automatic  executions.  To  avoid  this 
potential  problem,  Nasdaq  proposed  to  require  all 
participants  receiving  orders  through  the  proposed 
lODES  system,  including  ECNs,  to  be  subject  to 
automatic  executions.  See  lODES  Proposal,  supra 
note  3.  See  also  Mack  Letter,  Appendix  A  (asserting 
that  market  makers  should  not  be  permitted  to  use 
an  ECN  to  block  or  stop  a  stock). 

^'^  See  Knight  Letter  II,  Appendix  A. 

»e  See.  e.g..  ACIM  Letter,  King  Letter,  Mack  Letter, 
and  Vercellone  Letter,  Appendix  A. 

«'  See  King  Letter,  Appendix  A. 

6«  See  ACIM  Letter,  Appendix  A.  See  also 
Vercellone  Letter,  Appendix  A. 

6«  See  CHX  Letter,  Appendix  A. 

"•  See  CHX  Letter,  Appendix  A. 


'■'  See  STA  Letter,  Appendix  A. 

'2  See  STA  Letter,  Appendix  A.  Another 
commenter  stated  that  it  is  unclear  whether 
Nasdaq's  systems  capacity  will  accommodate  the 
greater  speed  of  automatic  execution.  See  Morgan 
Stanley  Letter.  Appendix  A.  ^ 

'*See  ASC  Letter,  Appendix  A,  See  also  BRUT 
Letter  (noting  that  the  issue  of  dual  liability  centers 
on  Nasdaq's  delay  in  communicating  notices  of 
SOES  executions  to  market  makers,  and  that  the 
delay  in  notification  may  increase  with  an  increase 
in  SOES  messages),  and  Archipelago  Letter 
(maintaining  that  any  Nasdaq  routing  system  must 
route  messages  as  quickly  as  possible).  Appendix  A. 

^*  See  Archipelago  Letter.  Appendix  A.  See  also 
ASC  Letter,  Appendix  A. 

75  See  ASC  Letter.  Appendix  A.  The  commenter 
noted  several  problems  associated  with  SOES 
technology,  including  the  following:  (t)  The 
Permanent  Virtual  Circuits  connecting  Nasdaq  and 
market  participants  fail  to  indicate  whether  the 
opposite  party  is  able  to  receive  data,  thereby 
permitting  one  party  to  send  messages  without 
realizing  that  the  other  party  has  not  received  the 
messages  due  to  a  malfunctioning  application;  (2) 
due  to  the  lack  of  automatic  re-route  facilities, 
messages  must  be  re-routed  manually  when  a 
circuit  is  down,  which  may  result  in  extended 
outages;  (3)  retransmitted  messages  may  be 
unrecoverable  due  to  the  system's  procedures  for 
numbering  missing  messages;  (4)  the  system's 
sequence  number  field  is  unable  to  fully  represent 
numbers  above  9999,  so  that  an  application  cannot 
determme  the  correct  sequence  number  of  a 
retransmission  once  the  total  messages  received 
exceeds  10.000;  (5)  execution  messages  do  not 
include  a  unique  identifier  to  prevent  duplicate 
trade  reports:  and  (6)  due  to  delays  in  message 
processing,  it  may  take  uplo  30  minutes  to 
retransmit  a  message.  See  also  Archipelago  Letter. 
Appendix  A. 
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this  regard,  one  commenter  estimated 
that  it  would  require  at  least  six  months 
from  the  time  Nasdaq  publishes  it 
changes  to  the  Application 
Programming  Interface  ("API")  to 
program,  test,  and  install  new  systems. ^"6 

E.  NNMS  System  Features 

1.  Automatic  Execution  for  Orders  up  to 
9,900  Shares 

Although  many  commenters 
supported  Nasdaq's  proposal  to 
establish  a  maximum  automatic 
execution  order  entry  size  of  9,900 
shares  for  NNMS  seciuities,  one 
commenter  maintained  that  the  9,900- 
share  order  entry  size  was  arbitrary.^^ 
and  another  asserted  that  Nasdaq 
provided  no  basis  for  the  9.900-share 
maximiun  order  size.^^ 

Other  commenters  believed  that 
allowing  automatic  executions  for 
orders  of  up  to  9,900  shares  would 
drastically  reduce  small  investors' 
access  to  executions  ^^  and  prevent 
small  investors  from  competing  with 
market  makers,  a  purpose  inconsistent 
with  the  original  purpose  for 
establishing  SOES.s" 

On  the  other  hand,  Charles  Schwab 
maintained  that  increasing  the 
availability  of  the  automatic  execution 
system  would  provide  market  makers 
with  a  crucial  tool  to  access  the  best 
available  prices  in  the  market,  and, 
consequently,  to  manage  risk  and  obtain 
liquidity  for  customer  orders.^' 

2.  Availability  of  Automatic  Execution 

Several  commenters  believed  that  the 
proposed  rule  change  would  allow 
market  makers,  but  not  order  entry 
firms,  to  engage  in  proprietary  trading 
against  market  makers'  quotes  on 
NNMS.82 


'6  See  DLJ  Letter,  Appendix  A.  See  also  STA 
Letter,  ASC  Letter  (noting  that  implementation  of 
the  proposed  changes  will  require  considerable 
effort  by  market  participants),  and  BancBoston 
Letter  (noting  that  Order  Audit  Trail  System, 
extended  trading  hours.  Year  2000,  and 
decimalization  have  placed  significant  resource 
strains  on  BancBoston  and  other  market 
participants).  Appendix  A. 

''  See  ACIM  Letter,  Appendix  A. 

'*  See  Archipelago  Letter,  Appendix  A.  The 
commenter  maintained  that  wholesale  market 
makers  and  ECNs,  the  market  participants  that  most 
frequently  post  large  quoted  sizes,  wish  to  make 
quotes  fully  accessible  for  the  entire  size,  and, 
accordingly,  the  9,900-share  maximum  size  is  an 
impediment  to  prompt  access  to  liquidity. 

''See  O'Leary  Letter,  Appendix  A.  The 
commenter  asserted  that  in  fast  market  conditions, 
several  9,900-share  orders  would  absorb  the  highest 
quality  executions  ahead  of  an  individual  investor's 
order. 

80  See  Galchen  Letter,  Appendix  A. 

^'  See  Schwab  Letter,  Appendix  A. 

«2  See.  e.g..  Miller  Letter,  Whitcomb  Letter,  ETA 
Letter,  Sierra  Nevada  Letter.  Mount  Pleasant  Letter, 
and  Sudit  Letter,  Appendix  A. 


3.  Reducing  the  Delay  Between 
Automatic  Executions  From  1 7  Seconds 
to  Five  Seconds 

Although  many  commenters 
supported  the  proposed  reduction  in  the 
delay  between  automatic  executions 
against  a  market  maker  from  1 7  seconds 
to  five  seconds,  Morgan  Stanley 
expressed  concern  that  the  reduction 
would  provide  market  makers  with 
insufficient  time  to  react  to  virtually 
continuous  executions  against  their 
quotations  and  would  create  significant 
difficulty  for  market  makers  in 
maintaining  control  over  their  positions 
and  effectuating  a  coherent  market 
making  strategy.^^ 

4.  Reserve  Size  Feature 

Several  commenters  supported  the 

reserve  size  featiu-e,  asserting  that  it 

would  increase  liquidity  and  facilitate 

more  rapid  executions  of  larger-sized 

orders.*^  Other  commenters,  however, 

expressed  concern  regarding  Nasdaq's 

ability  to  monitor  and  ensure  the  proper 

use  of  the  reserve  size  feature.^s  In 

addition,  some  commenters  asserted 

that  reserve  size  is  inconsistent  with 

market  transparency.  Morgan  Stanley, 

for  example,  stated  that  "[rjeserve  size 

hides  the  true  depth  of  trading  interest 

from  the  marketplace  and  acts  as  a 

disincentive  to  display  liquidity."  ^^ 

Similarly,  one  market  maker  maintained 

that  the  reserve  size  feature  would 

hinder  proprietary  trading  by  market 

makers,  which  make  their  proprietary 

trading  decisions  based  upon  the  size  of 

an  order  being  offered."^  Accordingly, 

the  commenter  believed  that  the 

proposal  would  diminish  liquidity  on 
Nasdaq.  88 

5.  Elimination  of  the  No  Dec  Feature 

Archipelago  asserted  that  Nasdaq 
should  reteiin  the  No  Dec  feature 
because  it  reduces  quote  update  traffic, 
thereby  mitigating  the  capacity  strain  on 
Nasdaq's  network.  Morgan  Stanley 
believed  that  the  No  Dec  feature  serves 
as  a  useful  quote  maintenance  tool  that 


*^  See  Morgan  Stanley  Letter,  Appendix  A. 

**  See,  e.g.,  Samarasinghe  Letter,  Haber  Letter, 
and  Lin  Letter.  One  commenter  supported 
executions  against  a  market  maker's  reserve  size, 
but  argued  that  reserve  size  feature  may  present 
misleading  information.  See  Wilson  Letter, 
Appendix  A. 

*'  See,  e.g..  King  Letter  (asserting  that  the  reserve 
size  feature  will  foster  manipulative  and  fraudulent 
practices),  Snell  Letter  (questioning  the 
enforcement  of  the  reserve  size  feature),  and 
Wolverton  Letter  (maintaining  that  the  reserve  size 
feature  will  permit  market  makers  to  "hide"  shares 
behind  their  displayed  quotes).  Appendix  A.  See 
also  Sievers  Letter. 

**  See  Morgan  Stanley  Letter,  Appendix  A.  See 
also  Mack  Letter  and  Wilson  Letter.  Appendix  A. 

8'  See  Sievers  Letter,  Appendix  A. 

®"  See  Sievers  Letter,  Appendix  A. 


Nasdaq  should  retain  in  a  modified 
form.""  Another  conunenter  asserted 
that  the  elimination  of  the  No  Dec 
feature  would  make  it  more  difficidt  for 
market  makers  to  provide  orderly 
markets.^" 

However,  two  commenters  favored 
the  elimination  of  the  No  Dec  featiu-e."' 
One  commenter  asserted  that  the 
elimination  of  the  No  Dec  feature  would 
prevent  a  market  maker  at  the  inside 
from  repeatedly  renewing  a  lOO-share 
quote.^2  Tiig  commenter  believed  that 
the  elimination  of  the  No  Dec  featiu-e, 
combined  with  the  reserve  size  feature, 

would  improve  the  functioning  of  the 
market.  S3 

F.  NNMS  Fees 

One  commenter  expressed  concern 
that  the  fee  system  for  NNMS  might 
operate  in  a  discriminatory  and 
anticompetitive  manner.^ 

rv.  Discussion 

After  carefully  considering  all  of  the 
comments,  the  Commission  finds,  for 
the  reasons  discussed  below,  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
applicable  to  the  NASD.  In  particular, 
the  Commission  finds  that  the  proposal 
is  consistent  with  the  requirements  of 
Sections  15A(b){6)  and  (11),  and 
llA(a)(l)(C)  of  the  Act.^s  Section 
15A(b)(6)  requires  that  the  rules  of  a 
registered  nationed  seciu-ities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade, ^o  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  seciuities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  fi'ee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  In  Section  llA(a)(l)(C), 
Congress  found  that  it  is  in  the  public 
interest  and  appropriate  for  the 
protection  of  investors  and  the 


*'  See  Morgan  Stanley  Letter,  Appendix  A. 
Morgan  Stanley  believed  that  Nasdaq  should  retain 
the  No  Dec  feature,  but  that  it  should  be  available 
only  to  market  makers  displaying  a  size  of  at  least 
1,000  shares. 

*•  See  Cans  tetter.  Appendix  A. 

"  See  Wilson  Letter  and  Lin  Letter,  Appendix  A. 

*2  See  Lin  Letter,  Appendix  A.  The  commenter 
asserted  that  a  market  maker  at  the  inside  might 
repeatedly  renew  a  lOO-share  quote  in  an  effort  to 
sustain  the  price  of  a  stock.  The  commenter  noted 
that  the  repeated  renewal  of  the  quotation  might 
hinder  the  effurts  of  other  market  participants  to  fill 
larger-sized  orders  in  the  stock. 

"  See  Lin  Letter.  Appendix  A. 

^  See  ETA  Letter,  Appendix  A. 

« 15  U.S.C.  78o-3(b)(6)  and  (11).  and  15  U.S.C. 
78k-l(a)(l)(C). 
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maintenance  of  fair  and  orderly  markets 
to  assure:  (1)  Th  e  economically  efficient 
execution  of  sec  urities  transactions;  (2) 
Fair  competitio:  i  among  brokers  and 
dealers;  (3)  The  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  quotations  and 
transactions  in  lecurities;  (4)  The 
practicability  ol  brokers  executing 
investors'  orders  in  the  best  market;  and 
(5)  An  opportunity  for  investors'  orders 
to  be  executed  i  dthout  the  participation 
of  a  dealer.^® 

Specifically,  is  discussed  more  fully 
below,  the  Com  mission  finds  that  the 
proposed  chanj  es  are  designed  to 
protect  investoi  s  and  the  public  interest 
and  to  assure  tl  e  economically  efficient 
execution  of  se(  lurities  transactions  by 
allowing  marks  t  makers,  public 
customers,  and  order  entry  firms  to 
obtain  automat;  c  executions  for  orders 
of  up  to  9,900  snares  in  NNM  securities. 
By  reducing  instances  of  double  liability 
for  market  makers  in  NNM  securities, 
the  proposal  potentially  may  encourage 
market  makers  n  NNM  securities  to 
display  larger  s  zed  quotations,  thereby 
r  to  the  market  for  NNM 


adding  liquidit 

securities  and  1  elping  to  assure  the 

economically  e 

transactions  in 


ficient  execution  of 
•^NM  securities.  In 
addition,  by  re(  ucing  the  delay  between 
executions  agai  nst  a  market  maker  from 
17  seconds  to  f  ve  seconds,  the  proposal 
may  facilitate  t  le  price  discovery 
process  and  pri  imote  quote  competition 
among  market  makers,  thus  helping  to 
ensure  the  best  execution  of  customer 
orders.  The  Co  omission  believes  that 
the  proposed  c  langes  potentially  may 
enhance  the  ef  iciency  and  increase  the 
depth  and  liqu  dity  of  the  market  for 
NNM  securitiei  ,  to  the  benefit  of  all 
market  particif  ants. 

A.  Automatic  I  xecutions  for  Orders  of 
up  to  9,900  Sh(  ires  in  NNM  Securities 

ntlv 


re  :ail 
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execution  of 
500.  or  1,000 
market.  NNMS 
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securities.  Autfcmat 
through  NNMS 
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for  the  orders 

Several  combienters 
concerns  regar  ling 
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**  In  approving 
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permits  the  automatic 
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at  the  inside 
will  provide  automatic 

inside  market  for 
9,900  shares  in  NNM 

ic  executions 
will  be  available  not 
<  gency  orders,  but  also  for 
proprietary  orders  and 
order  entry  firms, 
expressed 
the  automatic 
of  NNMS. 


entry  size  was  arbitrary,^'^  that  it  would 
reduce  small  investors'  access  to 
executions,'"*  and  that  it  would  prevent 
small  investors  fi-om  competing  with 
market  makers,  a  purpose  inconsistent 
with  the  original  purpose  for 
establishing  SOES.^"  In  addition,  some 
commenters  believed  that  NNMS  would 
be  available  for  the  proprietary  trading 
of  market  makers,  but  not  for  order  entry 
firms.  i"o 

In  response  to  the  concern  about  the 
availability  of  NNMS.  Nasdaq  clarified 
that  NNMS  will  be  available  to  all 
NASD  member  firms,  including  order 
entry  firms.'"'  In  addition,  in  response 
to  the  concerns  regarding  the  9.900- 
share  maximum  order  size  entry  in 
NNMS.  Nasdaq  stated  that  the  9.900- 
share  maximum  is  a  technological 
system  constraint  of  the  NNMS 
automatic  execution  platform.'"^ 
Nasdaq  also  maintained  that  because  the 
current  average  size  of  a  SelectNet 
execution  is  800  shares,  the  9.900-share 
maximum  NNMS  order  size  should  be 
sufficient  to  handle  the  majority  of 
SelectNet  orders  that  will  migrate  to 
NNMS.'"*  Nasdaq  noted  that  orders  of 
over  10.000  shares  would  be  processed 
through  a  combination  of  NNMS. 
SelectNet.  and  other  means.""* 

The  Commission  believes  that  the 
proposed  automatic  execution  feature  of 
NNMS  is  consistent  with  Section 
15A(b)(6)  of  the  Act  because  it  is 
designed  to  protect  investors  and  the 
public  interest.  In  addition,  the 
Conunission  believes  that  the  proposed 
automatic  execution  feature  of  NNMS  is 
consistent  with  Congress's  finding  in 
Section  llA(a){l)(C){i)  of  the  Act  that  it 
is  in  the  public  interest  and  appropriate 
for  the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  economically  efficient 
execution  of  securities  transactions.  In 
this  regard,  the  Commission  believes 
that  the  immediacy  and  certainty  of 
order  execution  for  NNM  orders  of  up 
to  9.900  shares  should  strengthen  the 
Nasdaq  market  and  benefit  market 
participants  by  permitting  the  prompt, 
efficient  execution  of  orders  of  up  to 
9.900  shares  at  the  best  available  price. 
Because  NNMS  will  provide  automatic 
executions  against  displayed  quotations 
and  against  reserve  size.  NNMS's 
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commenters 

the  9,900-share  order 


tie  I 


proposal,  the  Commission  has 
prtiiosal's  impact  on  efficiency. 

pital  formation.  15  U.S.C.  78c(f). 


"'  See  ACIM  Letter.  Appendix  A.  See  also 
Archipelago  Letter,  Appendix  A. 

»»  See  O'Leary  Letter.  Appendix  A. 

»»SeeGalchen  Letter,  Appendix  A. 

""See.  e.g..  Miller  Letter,  Whitcomb  Letter,  ETA 
Letter,  Sierra  Nevada  Letter,  Mount  Pleasant  Letter, 
and  Sudit  Letter,  Appendix  A. 

'"'  See  Amendment  No.  1 ,  supra  note  5. 

'°2  See  Amendment  No.  2.  supra  note  5. 

'"s  See  Amendment  No.  2,  supra  note  5. 

'o*  See  Amendment  No.  2.  supra  note  5. 


automatic  execution  feature  will 
provide  prompt  access  to  all  of  the 
available  liquidity  in  a  security  at  the 
current  inside  market. 

In  addition,  the  Commission  notes 
that  the  proposal  will  extend  the 
benefits  associated  with  automatic 
executions  to  order  entry  firms  and  to 
the  proprietary  orders  of  market  makers. 
The  Conunission  agrees  with  the  NASD 
that  allowing  automatic  executions  for 
broker-dealers'  proprietary  trades 
potentially  may  encourage  broker- 
dealers  to  commit  capital  to  the  market, 
thereby  adding  to  the  depth  and 
liquidity  of  the  market  for  NNM 
securities. 

Further,  the  Commission  believes  that 
the  9,900-share  maximum  order  size  is 
reasonable  in  light  of  the  system 
constraint  of  the  NNMS  automatic 
execution  platform.  According  to  the 
NASD,  the  9.900-share  maximum  order 
size  should  accommodate  the  size  of  the 
orders  that  are  likely  to  be  processed 
through  NNMS. 

Wim  regard  to  small  investors*  access 
to  executions,  the  Commission  notes 
that  NNMS's  automatic  execution 
featiu^  will  be  available  equally  for  the 
orders  of  market  makers,  order  entry 
firms,  and  public  customers. 
Accordingly,  the  Commission  believes 
that  the  automatic  execution  feature  of 
NNMS  is  reasonably  designed  to 
provide  market  makers,  order  entry 
firms,  and  public  customers  with  equal 
access  to  the  current  inside  market  in 
NNM  securities. 

B.  Reserve  Size  Feature  of  NNMS 

The  reserve  size  feature  of  NNMS  will 
allow  an  NNMS  market  maker  or  its 
customer  to  display  publicly  part  of  the 
full  size  of  its  order  or  interest  with  the 
remainder  held  in  reserve  on  an 
undisplayed  basis  to  be  displayed  in 
whole  or  in  part  as  the  displayed  part 
is  executed.  To  use  the  reserve  size 
feature,  a  market  maker's  quotation, 
including  its  agency  quotation,  if  the 
Commission  approves  the  display  of 
separate  agency  quotes,  initially  must 
display  a  minimum  of  1,000  shares. "and 
the  quotation  must  be  refreshed  to  1.000 
shares  to  continue  using  the  reserve  size 
feature. 

Several  commenters  expressed 
concerns  with  the  reserve  size  feature. 
In  particular,  some  commenters 
questioned  Nasdaq's  ability  to  monitor 
and  ensure  the  proper  use  of  the  reserve 
size  feature.  '"^  One  commenter 
contended  that  reserve  size  is 
inconsistent  with  market  transparency 
and  that  reserve  size  would  hide  the 


">=  See.  e.g..  King  Letter,  Snell  Letter,  and 
Wolverton  Letter,.  Appendix  A. 


depth  of  trading  interest  and  act  as  a 
disincentive  to  display  liquidity. i°*^  One 
market  maker  maintained  that  reserve 
size  would  hinder  proprietary  trading 
by  market  makers  and,  accordingly, 
would  diminish  liquidity  on  Nasdaq. '"^ 

In  response  to  the  commenters, 
Nasdaq  asserted  that  reserve  size  would 
be  likely  to  increase  the  amount  of 
shares  market  participants  commit  to 
the  market  because  the  non-display  of 
the  reserve  shares  would  lessen  the 
potential  negative  price  impacts 
associated  with  the  display  of  larger 
trading  interest. '"s  in  addition,  Nasdaq 
maintained  that  the  requirement  that  a 
market  participant  seeking  to  use 
reserve  size  in  NNMS  display  a 
minimum  of  1,000  shares  also  would 
serve  to  increase  liquidity  by  providing 
an  incentive  to  display  a  larger 
quotation  size."*^ 

The  Commission  believes  that  the 
reserve  size  feature  will  encourage 
participation  in  NNMS  by  providing 
market  makers  and  their  customers  with 
greater  flexibility  in  the  handling  of 
large  orders.  Increased  participation  in 
NNMS  should,  in  turn,  enhance  the 
depth  and  the  liquidity  of  the  market  for 
NNM  securities,  to  the  benefit  of  all 
market  participants.  The  requirement 
that  a  market  participant  display  a 
minimum  of  1,000  shares  to  use  the 
reserve  size  feature  should  encourage 
market  participants  to  display  orders  of 
at  least  1,000  shares,  which  may  reduce 
volatility  and  enhance  market  depth  at 
a  given  price.  In  addition,  because  all 
displayed  quotations  in  NNMS  at  the 
same  price  level  will  have  priority  over 
reserve  size  quotations  at  that  price 
level,  NNMS  will  provide  an  incentive 
for  market  participants  to  display  their 
orders. 

The  Commission  also  believes  that 
reserve  size  could  prove  useful  to 
institutions  wishing  to  minimize  the 
market  impact  of  their  orders.  In 
addition,  the  reserve  size  feature  of 
NNMS  will  allow  market  makers 
quoting  in  Nasdaq  to  compete  more 
effectively  with  alternative  trading 
systems  that  provide  a  reserve  size 
feature.  The  Commission  expects  NASD 
Regulation  to  monitor  trading  to  ensure 
the  proper  use  of  the  reserve  size  feature 
(particularly  priority  rules)  and 
compliance  with  the  requirements 
applicable  to  the  use  of  reserve  size. 


C.  Reduction  of  the  17-Second  Delay 
Between  Executions  Against  a  Market 
Maker 

Nasdaq  proposes  to  reduce  the  current 
1 7-second  delay  between  executions 
against  the  same  market  maker  to  five 
seconds.  As  noted  above,  one 
commenter  believed  that  the  proposed 
five-second  delay  between  executions 
against  a  market  maker  would  provide 
market  makers  with  insufficient  time  to 
react  to  executions  against  their 
quotations  and  would  create  significant 
difficulty  for  market  makers  in 
maintaining  control  over  their  positions 
and  effectuating  a  coherent  market 
making  strategy.""  In  addition,  several 
commenters  expressed  concerns 
regarding  the  ability  of  Nasdaq's 
systems  to  promptly  notify  market 
participants  of  executions  against  their 
quotations.  1" 

In  response,  Nasdaq  maintained  that  a 
five-second  interval  delay  (with  an 
additional  two-second  internal  Nasdaq 
system  processing  time)  is  an 
appropriate  compromise  between  the 
need  for  fast  executions  and  the  need  to 
provide  market  makers  with  adequate 
time  to  manage  their  capital  risk 
through  monitoring  and  updating  their 
quotes  in  response  to  rapidly  changing 
market  conditions.  "^  Nasdaq  stated  that 
it  would  monitor  market  performance  in 
NNMS  as  it  related  to  the  five-second 
interval  delay  and  would  consider 
modifying  that  time  period,  in 
consultation  with  Commission  staff.' " 
As  discussed  more  fully  in  Section  FV.I, 
infra,  Nasdaq  stated  that  proposed 
enhancements  to  its  systems,  including 
a  new  central  message  switch  that  will 
provide  faster  delivery  of  automatic 
execution  confirmation  messages,  will 
help  to  ensure  that  Nasdaq  has  the 
technological  capability  to  promptly 
deliver  notices  of  automatic 
executions."^ 

The  Commission  believes  that  the 
proposal  to  reduce  the  delay  between 
executions  against  the  same  market 
maker  from  17  seconds  to  five  seconds 
will  help  to  ensure  that  a  market  maker 
has  no  more  time  than  is  necessary  after 
an  execution  before  it  must  update  its 
quotes.  This  requirement  will  help  to 
ensure  that  a  market  maker  cannot 
attempt  to  avoid  its  market  making 
obligations  by  delaying  after  an  NNMS 
execution  before  entering  an  updated 


quote. "^  As  a  result,  the  reduced  time 
delay  between  executions  against  a 
market  maker's  quote  should  increase  a 
market  maker's  compliance  with  its 
obligation  to  make  continuous,  two- 
sided  markets  and  promote  quote 
competition  among  market  makers. 
Such  competition  among  market  makers 
should,  in  turn,  enhance  the  integrity  of 
the  Nasdaq  market  by  helping  to  ensiu^ 
the  best  execution  of  customer  orders 
and  improving  the  price  discovery 
process  for  NNM  securities. 

As  discussed  more  fully  in  Section 
rV.I,  infra,  the  Commission  believes, 
based  on  Nasdaq's  representations,  that 
planned  enhancements  to  Nasdaq's 
systems,  including  the  planned 
implementation  of  a  new  central 
message  switch  in  January  2000,  should 
enable  Nasdaq  to  promptly  deliver 
execution  messages  to  market 
participants."^  Accordingly,  based  on 
Nasdaq's  representations,  the 
Commission  believes  that  Nasdaq  will 
have  the  technological  capability  to 
implement  the  proposed  five-second 
delay  between  executions  against  a 
market  maker's  quotation. 

D.  Elimination  of  the  No  Dec  Feature  for 
NNM  Securities 

Nasdaq  proposes  to  eliminate  the  No 
Dec  feature  for  NNM  securities.  The  No 
Dec  feature  allows  continuous 
executions  against  a  market  maker's 
quotation  at  the  same  price  without 
decrementing  the  quoted  size.  Nasdaq 
believes  that  the  No  Dec  feature  has 
become  less  important  because  market 
makers  are  able  to  manage  their 
quotations  by  displaying  their  actual 
size.  In  addition.  Nasdaq  believes  that 
the  No  Dec  feature  will  become  less 
important  in  a  market  where  market 
makers  will  have  the  abilify  to  refresh 
their  quotations  at  a  size  they 
determine. 

Several  commenters  questioned  the 
elimination  of  the  No  Dec  feature.  One 
commenter  maintained  that  Nasdaq 
should  retain  the  No  Dec  feature 
because  it  reduces  quote  update  traffic, 
thereby  mitigating  the  capacity  strain  on 
Nasdaq's  network." ^  Other  commenters 
maintained  that  the  No  Dec  feature 
serves  as  a  useful  quote  maintenance 
tool  and  that  the  elimination  of  the  No 
Dec  feature  would  make  it  more  difficult 


'"••See  Morgan  Stanley  Letter,  Appendix  A. 
""  See  Sievers  Letter,  Appendix  A. 
'°*  See  Amendment  No.  2,  supra  note  5. 
'""See  j\inendinent  No.  2,  supra  note  5. 


' '"  Sec  Morgan  Stanley  Letter,  Appendix  A. 
'"See  STA  Letter.'  Morgan  Stanley  Letter.  ASC 
Letter,  and  BRUT  Letter,  Appendix  A. 
"^  See  Amendment  No.  2,  supra  note  5. 
"^  See  Amendment  No.  2.  supra  note  5. 
"■'  See  Amendment  No.  2,  supra  note  .5. 


" ''  A  market  maker  that  can  avoid  updating  its 
quote  for  a  period  of  time  can  take  advantage  of  its 
temporary  ability  to  avoid  NNMS  executions  and 
wait  to  sec  how  other  market  makers  update  their 
quotes.  This  delay  could  serve  to  lessen 
competition  among  market  makers.  See  Securities 
Exchange  Act  Release  No.  39490  (December  24. 
1997).  63  FR  897  (January  7,  1998)  (order  approving 
File  No.  SR-NASD-97-50). 

"*  See  Amendment  No.  2.  supra  note  5. 

'"'See  Archipelago  Letter,  Appendix  A. 
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for  market  makers  to  provide  orderly 
markets."" 

In  response,  ^  asdaq  asserted  that  the 
elimination  of  tl  le  No  Dec  feature  will 
allow  market  pa  rticipants  to  more  easily 
execute  multiple  customer  orders  at  the 
inside  and  mov(  the  market  to  new 
quote  levels,  thereby  aiding  the  price 
discovery  proce  is."^  In  addition, 
Nasdaq  maintaii  led  that  the  No  Dec 
feature  is  incom  patible  with  the  NNMS 
processing  func  ions  that  immediately 
access  displaye<  and  reserve  size  and 
move  through  different  price  levels. 
Nasdaq  noted  that  in  NNMS  the  full  size 
of  reserve  share  amounts  will  be 
immediately  am  1  automatically 
accessible  (after  executions  against 
displayed  quotations),  while  the  No  Dec 
feature  makes  a(  Iditional  shares 
available  on  a  p  ecemeal  basis  each  time 
a  quote  is  acces!  led  and  only  after  an 
interval  delay  bjtween  executions. 
Thus,  Nasdaq  c(»ncluded  that  NNMS's 
reserve  size  feat  are  would  speed 
executions,  whi  le  the  No  Dec  feature 
would  result  in  slower  executions. '  2° 

The  Commiss  on  believes  that  it  is 
reasonable  for  ^  asdaq  to  eliminate  the 
No  Dec  feature  or  NNM  securities. 
Specifically,  th(  Commission  believes 
that  the  elimina  tion  of  the  No  Dec 
featiu-e  should  lesult  in  quicker 

1  arompt  access  to  the 
available  liquid  ty  at  the  current  inside 
market.  The  Coi  amission  also  believes 
that  the  elimina  tion  of  the  No  Dec 
feature  may  all(  w  the  market  to  adjust 

information,  thereby 
facilitating  pric  3  discovery  and 
improving  the  e  fficiency  of  the  Nasdaq 
market. 

The  Commisi  ion  notes  that  market 
makers  now  ha  re  the  ability  to  quote  in 
actual  size,  and  therefore  have  an 
enhanced  abilit  y  to  manage  their 
quotations.  In  a  ddition,  NNMS's  reserve 

autoquote  refresh 
features  should  help  market  makers  that 
elect  to  use  res(  rve  size  to  manage  their 
quotations. '^1  I  ecause  the  reserve  size 
refresh  functioi  1  and  the  autoquote 
refresh  functioi,  as  well  as  the  ability  to 


'  2 '  The  reser%'e  si 
a  market  maker's  di 
quote,  if  the  Comm  ssion 
separate  agency  qui  tes. 
automatic  refresh 
by  the  market  make  r 
function  will  allow 
displayed  proprietf  ry 
have  tieen  decremefited 
Nasdaq  refresh  the 
by  an  interval  desij  nated 
to  refresh  the  mark  it 
level  designated  by 
automatic  refresh 


>  '8  See  Morgan  S^nley  Letter  and  Caris  Letter, 
Appendix  A. 
""  See  Amendmi  nt 
'^o.See  Amendmc  nt 


No.  2.  supra  note  5. 
No.  2,  supra  note  5. 
refresh  function  will  refresh 
played  proprietary  or  agency 
approves  the  display  of 
.  from  its  reserve  size  at  the 
or  at  a  size  level  designated 
The  autoquote  refresh 
a  market  maker  whose 
quotation  and  reserve  size 
to  zero  to  elect  to  have 
narket  maker's  quotation  price 
by  the  market  maker  and 
maker's  displayed  size  to  a 
the  market  maker  or  to  the 
[i.e.,  1.000  shares). 


quote  actual  size,  will  assist  market 
makers,  the  Commission  believes  that 
market  makers  will  be  able  to  manage 
their  quotations  after  Nasdaq  eliminates 
the  No  Dec  feature. 

With  regard  to  the  commenter's 
concern  that  the  elimination  of  the  No 
Dec  feature  might  strain  the  capacity  of 
Nasdaq's  network,  the  Commission  does 
not  believe,  based  on  Nasdaq's 
representations  regarding  planned 
enhancements  to  its  systems  i^-  (as 
discussed  more  fully  in  Section  FV.I, 
infra),  that  the  elimination  of  the  No  Dec 
feature  will  result  in  a  capacity  strain  on 
Nasdaq's  network. 

E.  Elimination  ofSOES  Preferencing  for 
NNMS  Securities 

Nasdaq  proposes  to  eliminate  the 
SOES  preferencing  feature  for  NNM 
seciuities  because  it  is  inconsistent  with 
the  processing  of  orders  in  time  priority 
and  because  Ae  preferencing  featiire 
might  place  the  agency  quotations  of 
public  customers,  if  the  Conunission 
approves  the  display  of  separate  agency 
quotes,  at  a  disadvantage.  In  addition, 
Nasdaq  believes  that  preferencing  in  an 
automatic  execution  system  reduces 
incentives  for  market  makers  to  compete 
aggressively  for  orders  by  showing  the 
full  size  and  true  price  of  their  trading 
interest. 

The  Commission  believes  that  it  is 
reasonable  for  Nasdaq  to  eliminate  the 
SOES  preferencing  feature  to  provide  for 
the  processing  of  orders  in  price/time 
priority.  The  processing  of  orders  in 
price/time  priority  should  help  to 
ensure  that  all  orders  are  processed  in 
a  fair,  equal,  and  orderly  manner. 
Accordingly,  the  Commission  finds  that 
the  elimination  of  SOES  preferencing  is 
designed  to  protect  investors  and  the 
public  interest  by  helping  Nasdaq  to 
maintain  a  fair  and  orderly  market. 

F.  SelectNet  Liability  Orders 

Nasdaq  proposes  to  revise  SelectNet 
to  require  the  use  of  "oversized" 
preferenced  SelectNet  Orders.  As 
discussed  above,  the  proposed  oversized 
order  provisions  will  allow  members  to 
direct  a  SelectNet  preferenced  order  to 
an  NNMS  market  maker,  including  the 
market  maker's  agency  quote,  if  the 
Commission  approves  the  display  of 
separate  agency  quotes,  only  if  the  order 
is  designated  as  AON  or  MAQ  for  a  size 
that  is  at  least  100  shares  greater  than 
the  displayed  amount  of  the  quote  to 
which  the  order  is  directed.  The 
oversized  order  requirement  is  designed 
to  reduce  instances  of  double  liability 
for  market  makers.  UTP  exchanges, 
however,  will  continue  to  send  and 

^"See  Amendment  No.  2,  supra  note  5. 


receive  SelectNet  liability  orders.  In 
addition,  order  entry  ECNs  will  be  able 
to  receive  SelectNet  liability  orders. 

As  discussed  above,  thirty-two 
commenters  objected  to  the  elimination 
of  SelectNet  liability  orders.  Among 
other  things,  the  commenters  argued 
that  (1)  the  ability  to  preference  outside 
the  current  inside  market  is  crucial  to 
investors  who,  in  some  cases,  would  be 
willing  to  forego  the  inside  price  to 
access  the  liquidity  outside  the  current 
inside  market;  1^3  (2)  the  oversized  order 
requirement  might  require  an  investor  to 
assimie  an  unwanted  position;'^*  (3)  the 
elimination  of  SelectNet  liability  orders 
might  imdermine  the  integrity  of  the 
Nasdaq  market  because  market 
participants  will  not  be  required  to  trade 
at  their  quotations;i25  (4)  the 
elimination  of  SelectNet  liability  orders 
is  unnecessary  because  the  Firm  Quote 
Rule  addresses  the  issue  of  potential 
double  liability  when  a  market  maker  is 
effecting  an  execution; ^^"^  (5)  Nasdaq 
should  retain  SelectNet  liability  orders 
for  quotations  outside  the  current  inside 
market;! 27  (q)  market  makers  will  not  be 
obligated  to  respond  to  non-liability 
SelectNet  orders;' ^8  and  (7)  a  market 
maker  at  the  inside  would  be  able  to 
"hold"  the  market  by  repeatedly 
entering  100-share  quotations  at  five- 
second  intervals. '29 

In  response  to  the  commenters, 
Nasdaq  maintained  that  the  elimination 
of  SelectNet  preferencing  was  essential 
to  achieving  two  of  the  proposal's  goals, 
the  reduction  of  dual  liability  '^o  and 
the  establishment  of  a  single  order 
execution  system. '3'  Nasdaq  concluded 
that  neither  the  Firm  Quote  Rule  nor  the 
retention  of  SelectNet  liability  orders  for 
quotations  outside  the  inside  market 
offered  viable  means  for  preserving 
SelectNet  liability  orders.  Specifically, 
Nasdaq  asserted  that  retaining  SelectNet 
liability  orders  for  quotations  outside 
the  current  inside  market  would  create 
confusion  in  a  fast-moving  market  and 
could  result  in  significant  imanticipated 
dual  liability  for  market  makers  during 


123  See,  e.g.,  Weintraub  Letter,  Swenson  Letter, 
Haber  Letter,  Deeney  letter.  King  Letter,  Nemcic 
Letter.  Schiller  Letter,  Vercellone  Letter.  Snell 
Letter,  and  Teitelman  Letter,  Appendix  A.  See  also 
Chung  Letter,  Deeney  Letter,  Erman  Letter,  Fennell 
Letter,  Lin  Letter,  Mt.  Pleasant  Letter,  Mack  Letter, 
Norman  Letter.  O'Reilly  Letter,  Rudd  Letter,  and 
Zucker  Letter,  Appendix  A. 

>2<  See  Catrina  Letter,  Mack  Letter,  and  Lin  Letter, 
Appendix  A. 

125  See  Whitcomb  Letter  and  Haber  Letter. 
Appendix  A.  See  also  ETA  Letter,  Appendix  A. 

'26  See  ETA  Letter,  Appendix  A. 

12'  See  Norman  Letter  and  O'Reilly  Letter, 
Appendix  A. 

'2«  See  Mount  Pleasant  Letter.  Appendix  A. 

12B  See  Whitcomb  Letter.  Appendix  A. 

"oSee  Amendment  No.  1.  supra  note  5. 

"'  See  Amendment  No.  2,  supra  note  5. 
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periods  of  rapid  price  change.  "^  Nasdaq 
also  believed  that  tlie  Firm  Quote  Rule 
would  not  eliminate  the  potential  for 
,   double  liability  because  Nasdaq 
currently  maintains  two  systems,  SOES 
and  SelectNet,  that  deliver  liability 
orders.  Thus,  according  to  Nasdaq,  a 
market  maker  who  receives  a  SelectNet 
message  at  its  price  and  size,  followed 
immediately  by  a  SOES  execution 
against  its  quote,  would  be  obligated  to 
fill  both  orders.  "3 

In  response  to  the  commenters' 
concerns  regarding  their  ability  to 
access  quotations  outside  the  inside 
market  in  the  absence  of  SelectNet 
liability  orders,  Nasdaq  stated  that 
market  participants  may  attempt  to 
access  such  quotations  through 
oversized  SelectNet  orders  or  through 
traditional  means  of  communication. '^^ 
In  addition,  Nasdaq  noted  that  market 
participants  will  be  able  to  enter  limit 
orders  in  NNMS  outside  the  current 
inside  market  that  will  be  entitled  to 
execution  at  the  limit  price  or  better  if 
the  inside  market  rises  or  falls  to  the 
price  level  of  the  limit  order. '^^  Nasdaq 
also  maintained  that  SelectNet 
preferencing  outside  the  inside  market 
would  be  inconsistent  with  the  orderly 
and  fair  processing  of  orders  in  the 
Nasdaq  market  and  that,  in  light  of 
NNMS'  reserve  size  feature,  efforts  to 
access  a  quotation  outside  the  current 
inside  market  without  attempting  to 
exhaust  interest  at  the  inside  could  be 
inconsistent  with  a  broker's  duty  of  best 
execution.  "B  Nasdaq  acknowledged  that 
market  makers  will  not  be  obligated  to 
respond  to  non-liability  SelectNet 
messages,  but  maintained  that  the 
implementation  of  a  single  liability/ 
execution  system  is  essential  to  reduce 
dual  liability.  137 

In  response  to  the  commenters  who 
raised  concerns  about  the  potential  for 
manipulative  activity  in  NNMS,  Nasdaq 
asserted  that  NASD  Regulation  would 
closely  monitor  quotation  and  order 
entry  activity  to  ensure  the  protection  of 
all  market  participants. "s  in  addition, 
in  response  to  the  commenter  who 
believed  a  market  maker  would  be  able 
to  "hold"  the  market  by  repeatedly 
renewing  a  100-share  quotation  at  five- 
second  intervals  because  market 
participants  would  not  be  able  to  use 
SelectNet  liability  orders  to  exhaust  the 


•32  See  Amendment  No.  1,  supra  note  5. 

'33  See  Amendment  No.  2.  supra  note  5. 

'"See  Amendment  No.  1,  supra  note  5. 

'35  See  Amendment  No.  2,  supra  note  5. 

'36  See  Amendment  No.  2.  supra  note  5. 

'3'  See  Amendment  No.  2.  supra  note  5.  Nasdaq 
also  noted  that  the  ehmination  of  SelectNet  liability 
orders  would  apply  equally  to  all  market 
participants.  Id. 

'3»  See  Amendment  No.  2,  supra  note  5. 


market  maker's  quotation.  Nasdaq 
maintained  that  the  commenter's 
description  of  trading  activity  was 
inaccurate  and  provided  examples 
supporting  its  position,  ^^q 

Tne  Commission  believes  that  the 
oversized  order  requirement  and  the 
resulting  elimination  of  most  SelectNet 
liability  orders  is  a  reasonable  means  to 
address  the  problem  of  double 
liability.  1''°  As  noted  above,  Nasdaq  has 
stated  that  double  liability  is  a 
"significant  and  ongoing  problem"  and 
that  reducing  double  liability  is  one  of 
the  proposal's  primary  goals.  The 
Commission  believes  that  reducing 
double  liability  may  encourage  market 
makers  to  display  larger  sized 
quotations,  thereby  providing  greater 
liquidity  to  the  market  for  NNM 
securities.  The  reduction  in  double 
liability  also  may  enhance  market 
makers'  ability  to  reflect  size  in  their 
quotations  based  on  market  and 
business  factors  with  less  concern  for 
the  potential  for  double  liability.  In 
addition,  by  preventing  market 
participants  from  preferencing  a 
quotation  outside  the  current  inside 
market,  the  elimination  of  most 
SelectNet  liability  orders  may  facilitate 
the  fair  and  orderly  processing  of  orders 
in  the  Nasdaq  market. 

With  regard  to  obtaining  access  to 
liquidity  outside  the  current  inside 
market,  the  Commission  notes  that 
market  participants  may  attempt  to 
access  quotations  outside  the  current 
inside  market  through  the  use  of 
oversized  SelectNet  orders  or  through 
traditional  means  of  communication 
(e.g.,  telephone  orders).  Accordingly, 
the  Commission  believes  that  the 
availability  of  oversized  SelectNet 


'3«  Specifically.  Nasdaq  provided  scenarios 
indicating  that  a  market  maker  could  not  "hold"  the 
market  at  a  price  level.  In  Nasdaq's  first  scenario, 
NNMS  receives  a  market  order  to  sell  1.200  shares. 
Market  maker  A  ("MMA")  is  alone  at  the  inside  bid 
of  $20  for  100  shares,  with  1.100  shares  in  reserve 
(the  example  assumes  a  previous  partial  execution 
against  MMA's  non-updated  quote  because  reserve 
size  would  not  be  available  unless  MMA  initially 
displayed  a  minimum  of  1,000  shares).  In  this  case, 
the  order  would  execute  automatically  in  full  at  $20 
against  displayed  and  reserve  size  and  MMA's 
quote  would  be  decremented  to  zero  and  refreshed 
or  placed  in  a  closed  quote  status.  In  the  second 
scenario,  NNMS  receives  a  market  order  to  sell 
1,200  shares  and  MMA  is  alone  at  the  inside  bid 
of  $20  for  100  shares,  with  no  shares  in  reserve.  In 
this  case,  NNMS  would  execute  against  MMA's 
quote  and  then  move  immediately  to  execute 
against  the  quotes  at  the  next  lower  price  level. 
Thus,  the  market  would  not  be  held  at  $20.  If  the 
inside  offer  moved  to  $20,  MMA  would  violate 
NASD  Rule  4613(e)  (regarding  locked  and  crossed 
markets)  if  MMA  entered  a  locking  bid  of  $20.  See 
Amendment  No.  2,  supra  note  5. 

'*"  As  discussed  above,  DTP  exchanges  will 
continue  to  send  and  receive  SelectNet  liability 
orders.  In  addition,  market  participants  will  access 
order  entry  ECNs  through  SelectNet  liability  orders. 


orders,  as  well  as  traditional  means  of 
communication,  should  provide  market 
participants  with  adequate  means  to 
access  quotations  outside  the  current 
inside  market. 

As  discussed  above,  several 
commenters  believed  that  the  proposed 
reduction  in  SelectNet  liability  orders 
would  result  in  misleading  or  inaccurate 
quotations  because  market  makers 
would  not  be  required  to  trade  at  their 
quotations.""  In  response,  Nasdaq 
stated  that  NASD  Regulation  would 
closely  monitor  quotation  and  order 
entry  activity  to  ensure  the  protection  of 
all  market  participants. '*2  The 
Commission  expects  NASD  Regulation 
to  carefully  monitor  the  conduct  of 
market  participants  and  to  bring 
appropriate  disciplinary  action  against 
any  market  participant  who  enters  false 
or  misleading  quotations  in  NNMS  or 
engages  in  other  conduct  that  is 
inconsistent  with  just  and  equitable 
principles  of  trade. 

G.  ECN  Participation  in  NNMS 

Under  the  proposal,  an  ECN  may 
participate  in  NNMS  as  either  an  order 
entry  ECN  or  as  a  full  participant  ECN. 
Market  participants  will  access  an  order 
entry  ECN  through  SelectNet  liability 
orders,  and  an  order  entry  ECN  will  not 
provide  automatic  executions  for  orders 
received  from  those  participants.  An 
order  entry  ECN  may  request  order  entry 
capability  in  NNMS,  which  will  allow  it 
to  obtain  automatic  executions  against 
the  quotations  of  NNMS  market  makers, 
including  agency  quotes,  if  the 
Commission  approves  the  separate 
display  of  agency  quotes. 

A  full  participant  ECN  will  provide 
automatic  executions  for  orders  the  ECN 
receives  through  NNMS.  Like  an  order 
entry  ECN,  a  full  participant  ECN  may 
request  order  entry  capability  in  NNMS 
to  obtain  automatic  executions  for 
orders  it  sends  through  NNMS. 

As  discussed  more  fully  above,  ECNs 
and  other  market  participants  criticized 
the  provisions  of  the  proposal  relating  to 
ECN  participation  in  NNMS.  Two  ECNs 
asserted  that  order  entry  participation 
would  marginalize  an  ECN  and  was  not 
a  viable  means  for  participating  in 
NNMS. 1*3  One  ECN  maintained  that  full 
participation  wouM  disadvantage  an 
ECN  because  (1)  the  ECN's  reserve 
quotations  would  not  participate  in  the 
NNMS  sweep  of  the  ECN's  top-of-the- 
file  orders;  (2)  the  ECN  would  be  subject 
to  potential  double  executions;  and  (3) 


'«'  See  Whitcomb  Letter.  ETA  Letter,  and  Haber 
Letter,  Appendix  A. 

^"  See  Amendment  No.  2,  supra  note  5. 

'<3  See  Bloomberg  Letter  and  BRUT  Letter. 
Appendix  A. 
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the  ECN  would  be  required  to  provide 
access  through  NNMS  to  brokers  that 
paynoECNfe<s.'-»-' 

One  market  i  tiaker  criticized  the 
proposal  for  pr  jviding  two  levels  of 
participation  fdr  ECNs  but  not  for  other 
market  particip  ants.i*^  Several 
commenters  be  lieved  that  Nasdaq 
should  require  ECNs  to  be  full 
participants  in  NNMS  and.  accordingly, 
subject  to  automatic  executions. '""^  In 
addition,  one  aommenter  expressed 
concern  that  lack  of  xmifonn  access  to 
ECN  quotes  wc  uld  provide 
opportunities  1  or  manipulative  and 
fraudulent  quo  tation  and  order  entry 
strategies.  ''•^  /  nother  commenter 
asserted  that  a  market  maker  might  post 
its  quotes  in  ar  order  entry  ECN  to 
avoid  automatic  executions. '"'^ 

In  response  1  o  the  concerns  regarding 
ECN  participat  ion,  Nasdaq  stated  that  it 
proposed  two  levels  of  ECN 
pculicipation  after  some  ECNs  indicated 
that  their  systekns  were  not  capable  of 
supporting  a  full  automatic  execution 
interface  with  Nasdaq  at  this  time.^''^  In 
addition,  Nascfeq  indicated  that  it  would 
monitor  ECN  itivity  in  NNMS  with  a 
view  towards  miUy  integrating  all  ECNs 
in  the  future  tUrough  enhanced 
automation. '^"j  Nasdaq  maintained  that 
the  proposal  balances  the  benefits  of 
ECN  participation  in  NNMS  with 
current  technological  constraints  and 
provides  maximum  flexibility  for  ECNs 
while  reducinj ;  market  makers'  dual 
liability  conce  ns.'^' 

With  regard  to  the  interaction  of  an 
ECN's  reserve  size  with  NNMS,  Nasdaq 
stated  that  ECl  Js  currently  do  not  allow 
Nasdaq  access  to  the  reserve  size  share 
amounts  resid  ng  in  their  systems. ^^^ 
Nasdaq  indica  :ed  that  to  the  extent  that 
an  ECN  agrees  to  share  its  reserve  size 
information  w  th  Nasdaq  and  subject 
the  reserved  si  lares  to  the  automatic 
execution  parameters  outlined  in  the 
proposal,  Nasdaq  would  be  willing  to 
program  NNMS  to  interact  with  the 
ECN's  reserve  size.'^-* 

In  response  to  concerns  that  NNMS 
will  provide  a  i  opportimity  for 
manipulative  i  md  fraudulent  quotation 
and  order  enti  y  activity,  Nasdaq  stated, 
as  noted  abov(  (,  that  NASD  Regulation 
would  closely  monitor  quotation  and 
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order  entry  activity  to  ensure  the 
protection  of  all  market  participants.  iS"* 

The  Commission  finds  that  Nasdaq's 
proposal  for  ECN  participation  in 
NNMS  provides  an  effective  means  for 
integrating  ECNs  into  NNMS.  By 
allowing  an  ECN  to  participate  in 
NNMS  either  as  a  full  participant  ECN 
or  as  an  order  entry  ECN,  the  proposed 
provides  ECNs  with  the  flexibility  to 
determine  the  method  of  participation 
in  NNMS  that  is  most  appropriate  for 
the  ECN  at  this  time.  The  Commission 
also  believes  that  providing  two  options 
for  ECN  participation  in  NNMS  is 
reasonable  and  necessary  because, 
according  to  Nasdaq,  some  ECNs 
currently  are  not  capable  of  supporting 
a  full  automatic  execution  interface  with 
Nasdaq.  Moreover,  it  is  not  likely  that 
ECNs  that  choose  order  entry 
participation  will  be  marginalized 
because  ECNs  are  frequently  at  the  best 
quote  in  the  market.  Fxuther,  these  ECNs 
have  the  ability  to  obtain  automatic 
executions  against  the  quotes  of  NNMS 
market  makers  if  they  so  choose. 

With  regard  to  the  concern  that  the 
lack  of  uniform  access  to  ECN  quotes 
will  provide  opportunities  for 
manipulative  and  fraudulent  quotation 
and  order  entry  strategies  in  NNMS,  the 
Commission  expects  NASD  Regulation 
to  carefully  monitor  trading  in  NNMS  to 
detect  manipulative  quotation  or  order 
entry  strategies  and  to  bring  appropriate 
disciplinary  action  against  a  market 
participant  who  engages  in  such 
strategies  or  other  conduct  that  is 
inconsistent  with  just  and  equitable 
principles  of  trade. 

H.  UTP  Exchange  Participation  in 

NNMS 

Under  the  proposal,  SelectNet  will 
continue  to  serve  as  the  primary  linkage 
between  UTP  exchanges  and  Nasdaq. 
UTP  exchanges  will  receive  and  be 
obligated  to  execute  preferenced 
SelectNet  liability  orders  and  they  will 
retain  their  ability  to  send  SelectNet 
preferenced  liability  orders  to  Nasdaq 
market  makers. 

The  CHX  asserted  that  the  proposal 
improperly  excludes  the  UTP 
exchanges,  including  the  CHX,  from  full 
participation  in  NNMS.i^s  The  CHX 
noted  that  the  proposal  woiUd  allow 
UTP  specialists  to  send  preferenced 
orders  through  SelectNet  but  will  not 
permit  them  to  use  NNMS,  which, 
unlike  SelectNet,  provides  for  automatic 
executions. 

In  response,  Nasdaq  noted  that 
Nasdaq  market  makers  ciurently  are  not 
able  to  obtain  automatic  executions 


against  exchange  specialists.  ^^^  Nasdaq 
asserted  that  it  would  be  inappropriate 
and  inconsistent  with  the  fair 
competition  mandate  of  the  Act  for 
Nasdaq  to  provide  CHX  specialists  with 
the  ability  to  obtain  automatic 
executions  against  Nasdaq  members 
while  the  CHX  and  the  other  exchanges 
decline  to  provide  Nasdaq  members 
with  automatic  execution  access  to  the 
quotes  of  exchange  specialists  through 
the  Intermarket  Trading  System,  i^^ 

The  Commission  believes  that  it  is 
reasonable  for  Nasdaq  to  continue  to  use 
SelectNet  as  the  primary  linkage 
between  Nasdaq  and  the  UTP 
exchanges,  allowing  UTP  exchange 
specialists  to  access  the  Nasdaq  market 
through  SelectNet  liability  orders.  The 
Commission  believes  that  the  use  of 
SelectNet  linkage  will  provide  UTP 
exchange  specialists  with  adequate 
access  to  the  Nasdaq  market. 

/.  Technology  Concerns 

Several  commenters  expressed 
concerns  regarding  Nasdaq's 
technological  capability  to  implement 
the  proposed  changes.  In  particular,  one 
commenter  noted  that  Nasdaq's  systems 
must  be  able  to  promptly  deliver  critical 
message  traffic,  including  messages 
relating  to  executions,  size  decrements, 
and  quote  updates. '^^  The  commenters 
argued  that  prompt  message  delivery  is 
critical  in  light  of  the  proposed 
reduction  in  time  delays  between 
executions  against  a  market  maker  from 
17  seconds  to  five  seconds, ^^^  and  they 
noted  that  a  delay  in  providing  notice  of 
an  execution  increases  the  potential  for 
double  liability.  1^"  One  commenter 
feared  that  the  impact  of  existing 
problems  associated  with  SOES 
technology  will  be  exacerbated  by  the 
increased  use  of  SOES  imder  the 
proposal. ^•^i  In  addition,  several 
commenters  noted  that  firms  must  have 
sufficient  time  to  modify  their  computer 
systems  to  implement  the  proposed 
changes. '^2 

In  response,  Nasdaq  indicated  that  it 
has  and  will  continue  to  take  all 
appropriate  steps  to  assure  the  adequacy 
and  sufficiency  of  the  proposed  system§ 
changes. i**'  Specifically,  Nasdaq 
represented  that  its  current  automatic 
execution  platform  can  be  expanded 
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rapidly  to  add  sufficient  capacity  to 
handle  the  increased  volume  of  message 
traffic  moving  into  automatic  execution 
under  NNMS.164  in  this  regard,  Nasdaq 
noted  that  it  plans  to  replace  its  current 
Tandem  K-Series  host  processors  with 
new  Tandem  S-Series  models,  resulting 
in  an  approximate  25%  increase  in 
system  capacity  and  processing 
speed.^'^s  Nasdaq  stated  that  this 
increase  would  be  augmented  further  by 
software  application  timing  (e.g.,  the 
addition  of  more  parallel  processes  to 
handle  order  flow)  that  will  expand 
capacity  well  beyond  the  needs  of 
NNMS.'^*^  In  addition,  because 
SelectNet  uses  more  message  capacity 
than  SOES  due  to  SelectNet's  broadcast, 
negotiation,  and  response  capabilities, 
Nasdaq  believes  that  the  movement  of 
order  traffic  to  the  SOES-based 
automatic  execution  platform  will 
reduce  overall  network  traffic  levels, 
thereby  increasing  the  speed  and 
reliability  of  the  entire  Nasdaq 
market.  1^^ 

In  response  to  the  commenters' 
concerns  regarding  Nasdaq's  ability  to 
provide  prompt  notice  of  an  execution, 
Nasdaq  asserted  that  the  delays  in 
execution  report  delivery  result  from 
competition  for  system  resources  in  the 
Nasdaq  central  message  switch. '**8 
Nasdaq  maintained  that  the  migration  of 
message  traffic  from  SelectNet  to  NNMS 
would  significantly  reduce  the  message 
traffic  causing  these  delays,  i^^  In 
addition,  Nasdaq  indicated  that  it 
expects  to  roll  out  an  improved  central 
message  switch  in  January  2000,  which 
should  dramatically  increase  the  speed 
of  automatic  execution  confirmation 
messages  and  more  closely  synchronize 
automatic  execution  transactions  with 
execution  updates  to  market  makers  and 
ECNs.170 

Nasdaq  also  noted  that  it  is  in  the 
process  of  testing  a  Transmission 
Control  Protocol/Internet  Protocol 
("TCP/IP")-based,  API  communications 
protocol  for  NNMS,  which  Nasdaq 
expects  to  implement  by  the  end  of 
February  2000.1^1  Nasdaq  stated  that  the 
API  would  allow  NNMS  participants  to 
more  seanfilessly  link  their  internal 
systems  with  NNMS  for  trading,  risk 
management,  and  regulatory  compliance 
purposes.  1^2  Nasdaq  asserted  that  the 
TCP/IP  protocol  should  increase  the 
speed  and  reliability  of  NNMS  and 
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remove  most,  if  not  all,  of  the 
technological  objections  to  NNMS.^^^ 

The  Commission  believes  that  the 
proposed  enhancements  to  Nasdaq's 
systems,  including  the  new  Tandem  S- 
Series  host  processors  and  software 
modifications,  the  improved  central 
message  switch,  and  die  TCP/IP-based, 
API  communications  protocol  for 
NNMS,  will  help  to  ensure  that  Nasdaq 
has  the  technological  capability  to 
implement  the  proposed  changes.  The 
Commission  expects  that  Nasdaq  will 
implement  these  changes  before  it 
moves  to  the  new  NNMS  trading 
platform.  The  Commission  also  expects 
Nasdaq  to  provide  sufficient  lead  time 
for  market  participants  before 
implementing  NNMS,  and  to  closely 
monitor  operation  of  NNMS  and  to 
implement  additional  technological 
changes  as  necessary. 

/.  NNMS  Fees 

One  commenter  expressed  concern 
that  the  fee  system  for  NNMS  may 
operate  in  a  discriminatory  and 
anticompetitive  manner.  ^^* 

In  response,  Nasdaq  noted  that  the 
fees  to  be  assessed  under  NNMS  mirror 
the  current  fees  for  Nasdaq's  automatic 
execution  facilities  (i.e.,  $0.50  per  side) 
and  SelectNet  ($1.00  per  execution, 
order  entry  side  only).i^^  Nasdaq  will 
treat  a  simultaneous  execution  against 
an  NNMS  participant's  displayed  and 
reserve  sizes  as  a  single  execution.  For 
example,  a  5,000-share  NNMS 
automatic  execution  order  that  interacts 
with  the  quotes  of  three  market 
participants  will  result  in  a  $0.50  fee  for 
the  order  entry  firm  and  a  $0.50  fee  for 
each  of  the  three  market  participants 
whose  quotes  were  accessed,  regardless 
of  whether  the  order  also  interacted 
with  any  of  the  market  participants' 
reserve  sizes. ''"'*  Nasdaq  indicated  that  it 
is  reviewing  modifications  that  may 
reduce  NNMS  fees  in  the  future.^^^ 

The  Conunission  believes  that  the 
proposed  NNMS  fees  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  changes,  consistent  with 
Section  15A(b)(5)  of  the  Act. 

K.  Executions  Against  SOES  Market 
Makers  During  Locked  and  Crossed 
Markets 

The  Commission  believes  that  it  is 
reasonable  for  Nasdaq  to  retain  the 
current  five-second  delay  between  SOES 
executions  against  the  quotation  of 
market  maker  in  SmallCap  seciuities 


"'  See  Amendment  No.  2,  supra  note  5. 
"<  See  ETA  Letter,  Appendix  A. 
"5  See  Amendment  No.  1,  supra  note  5. 
""See  Amendment  No.  1,  supra  note  5. 
•"  See  Amendment  No.  1^  supra  note  5. 


during  locked  and  crossed  markets,  i^" 
The  Commission  believes  that  retaining 
the  five-second  delay  between  SOES 
executions  din-ing  locked  and  crossed 
markets  will  help  to  ensure  that  locked 
or  crossed  markets  are  resolved 
promptly,  thereby  improving  market 
quality,  providing  more  informative 
quotation  information,  and  contributing 
to  the  maintenance  of  a  fair  and  orderly 
market.  In  addition,  the  Commission 
believes,  as  it  has  concluded  previously, 
that  the  five-second  delay  between 
SOES  executions  during  locked  and 
crossed  markets  provides  market  makers 
with  a  brief  period  to  update  their 
quotations  while  encouraging  market 
makers  to  quickly  remedy  a  locked  or 
crossed  market,  "'s  Accordingly,  the 
Commission  believes  that  the  proposal 
to  retain  the  five-second  delay  between 
SOES  executions  during  locked  and 
crossed  markets  is  reasonably  designed 
to  protect  investors  and  the  public 
interest  and  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

L.  Technical  Amendments 

The  Conunission  believes  that  the 
proposed  technical,  non-substantive 
amendments  to  the  NASD  Manual  will 
clarify  the  NASD's  rules  to  reflect  the 
proposed  changes.  Because  these 
changes  will  reduce  confusion  and  help 
to  ensure  compliance  with  the  NASD's 
rules,  the  Commission  finds  that  the 
changes  are  designed  to  protect 
investors  and  the  public  interest. 

The  Conunission  finds  good  cause  for 
approving  Amendment  Nos.  1,2,  and  3  ♦ 
to  the  proposal  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register. 
Amendment  Nos.  1  and  2  respond  to  the 
concerns  raised  by  the  commenters, 
provide  additional  representations 
concerning  the  operation  of  the 
proposal,  and  clarify  the  proposed 
changes.  Among  other  things. 
Amendment  No.  1  makes  clear  that 
order  entry  firms  will  be  able  to 
participate  in  NNMS  and  that  Nasdaq 
would  be  willing  to  program  NNMS  to 
interact  with  an  ECN's  reserve  size  to 
the  extent  that  the  ECN  agrees  to  share 
its  reserve  size  information  with  Nasdaq 
and  subject  the  reserved  shares  to  the 
automatic  execution  parameters 
outlined  in  the  proposal.  Amendment 
No.  2  describes  Nasdaq's  technological 
capability  to  implement  the  proposed 
changes  and  provides  additional 
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biterested  pe  rsons  are  invited  to 


data,  views,  and 


arguments  com  ;eming  Amendment  Nos. 


uding  whether 


Amendment  Nos.  1,  2,  and  3  are 
consistent  with  the  Act.  Persons  making 
written  submis  sions  should  file  six 
copies  thereof  vith  the  Secretary, 

exchange  Conunission, 
N.W.,  Washington,  D.C. 


20549-0609.  C  jpies  of  the  submission, 
all  subsequent  amendments,  all  wrritten 
statements  wit  i  respect  to  the  proposed 
rule  change  th<  t  are  filed  with  the 
Commission,  a  id  all  written 
communicatioi  is  relating  to  the 
proposed  rule  i  :hange  between  the 
Commission  ai  id  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accoi  dance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  i  »f  such  filing  will  also  be 
available  for  ir  spection  and  copying  at 
the  principal  o*fice  of  the  NASD.  All 
submissions  snould  refer  to  File  No. 
SR-NASD-99-  11  and  should  be 
submitted  by  February  15,  2000. 

VI.  Conclusion 


For  the  reasons 
Commission 
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OS  I 


It  Is  Therefi 
Section  1 
proposed  rule 
11),  as  amended 
approved. 
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discussed  above,  the 
that  the  proposal  is 
the  Act  (specifically, 
15A  of  the  Act)  and 
gulations  thereunder 
national  securities 


Ordered,  pursuant  to 
9(b)(1)  of  the  Act,  > 81  that  the 
:hange  (SR-NASD-99- 
be  and  hereby  is 


78<  -3(b)(6)  and  78s(b)(2). 
78!  [b)(2). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'*^ 
Margaret  H.  McFarland, 
Deputy  Secretary. 

Appendix  A — Comment  Letters 
Regarding  SR-NASD-99-11 

1.  Letter  from  John  M.  Schaible, 
President,  NexTrade,  to  Jonathan  G. 
Katz.  Secretary,  SEC,  dated  May  3,  1999. 

2.  Letter  from  Steven  Weil  to  SEC, 
dated  May  8,  1999  ("Weil  Letter  I"). 

3.  Letter  from  Steven  Weil  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  May  7, 
1999.  ("Weil  Letter  II"). 

4.  Letter  from  Kenneth  D.  Pasternak, 
President,  and  Walter  F.  Raquet,  Chief 
Operating  Officer,  Knight  Securities, 
Inc.,  to  Jonathan  G.  Katz.  Secretary,  SEC, 
dated  May  21,  1999  ("Knight  Letter  I"). 

5.  Letter  from  James  M.  Hensley, 
President,  Sierra  Nevada  Securities, 
Inc.,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  May  24,  1999  ("Sierra  Nevada 
Letter"). 

6.  Letter  from  Brent  M.  Weisenbom, 
Chairman,  Security  Investment 
Company  of  Kansas  City  ("KCMO"),  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
May  25,  1999  ("Weisenbom  Letter"). 

7.  Letter  from  Mktmaven  to  SEC  (sent 
by  e-mail)  dated  May  24,  1999 
("Mktmaven  Letter"). 

8.  Letter  from  Samuel  F.  Lek,  Chief 
Executive  Officer,  Lek  Schoenau  & 
Company,  Inc.,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  May  27,  1999 
("Lek  Letter"). 

9.  Letter  from  James  F.  Mytinger, 
Treasurer,  Kansas  City  Securities 
Association,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  May  26,  1999 
("KCSA  Letter"). 

10.  Letter  from  Christopher  Halford, 
KCMO,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  May  27.  1999  ("Halford 
Letter"). 

11.  Letter  from  Stuart  Cave,  KCMO,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
May  27,  1999  ("Cave  Letter"). 

12.  Letter  from  Ludwell  G.  Gaines  III, 
KCMO,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  May  27,  1999  ("Gaines 
Letter"). 

13.  Letter  from  Steven  R.  Hook, 
KCMO,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  May  27,  1999  ("Hook 
Letter"). 

14.  Letter  from  Richard  Kitzmiller, 
KCMO,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  May  27, 1999  ("Kitzmiller 
Letter"). 

15.  Letter  from  Jeffrey  Frankel, 
KCMO,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  May  27, 1999  ("Frankel 
Letter"). 
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16.  Letter  from  Bruce  K.  Schmidt, 
KCMO,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  May  27,  1999  ("Schmidt 
Letter"). 

17.  Letter  from  James  F.  Mytinger, 
KCMO,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  May  27,  1999  ("Mytinger 
Letter"). 

18.  Letter  from  Trent  McCann,  KCMO, 
to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  May  27,  1999  ("McCann  Letter"). 

19.  Letter  from  Lance  Turpin,  KCMO, 
to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  May  27, 1999  ("Turpin  Letter"). 

20.  Letter  from  Kyle  Malmstrom, 
KCMO,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  May  27,  1999  ("Mahnstrom 
Letter"). 

21.  Letter  from  Ron  F.  Boyle  III, 
KCMO,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  May  27,  1999  ("Boyle 
Letter"). 

22.  Letter  from  Carl  L.  Means,  Jr., 
KCMO,  to  Jonathan  G.  Katz,  Secretary. 
SEC,  dated  May  27,  1999  ("Means 
Letter"). 

23.  Letter  from  Oren  Galchen  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
May  22, 1999  ("Galchen  Letter"). 

24.  Letter  from  Richard  Y.  Roberts, 
Thelen  Reid  &  Priest  LLP,  on  behalf  of 
the  Electronic  Traders  Association 
("ETA"),  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  May  28, 1999  ("ETA 
Letter"). 

25.  Letter  from  Robin  Roger,  Principal 
and  Counsel,  Morgan  Stanley  Dean 
Witter,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  May  28,  1999  ("Morgan 
Stanley  Letter"). 

26.  Letter  from  Dan  Liu,  Executive 
Vice  President,  et.  al..  Automated 
Securities  Clearance  Ltd.,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  May  28, 
1999  ("ASC  Letter"). 

27.  Letter  from  David  K.  Whitcomb, 
Professor  of  Finance  and  Economics, 
Rutgers  University,  Faculty  of 
Management,  Department  of  Finance 
and  Economics,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  June  1, 1999 
("Whitcomb  Letter"). 

28.  Letter  from  Briem  Hyndman, 
President,  et  ai.  The  Brass  Utility, 
L.L.C.,  to  Jonathan  G.  Katz,  Secretary," 
SEC,  dated  May  28,  1999  ("BRUT 
Letter"). 

29.  Letter  from  Diane  Murphy, 
Managing  Director/Nasdaq  Trading, 
BancBoston  Robertson  Stephens,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
June  1,  1999  ("BancBoston  Letter"). 

30.  Letter  from  Bruce  Miller,  Professor 
of  Accounting,  The  Anderson  School  at 
UCLA,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  May  28, 1999  ("Miller 
Letter"). 
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31.  Letter  from  Timothy  J.  Wilson  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
May  23,  1999.  ("Wilson  Letter"). 

32.  Letter  from  Craig  S.  Tyle,  General 
Counsel,  Investment  Company  Institute, 
to  Jonathan  G.  Katz,  Secretary,  SEC. 
dated  June  1,  1999  ("ICI  Letter"). 

33.  Letter  from  Dinuka  L. 
Samarasinghe  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  May  23,  1999 
("Samarasinghe  Letter"). 

34.  Letter  from  Gregg  Giaquinto,  In- 
House  Coiuisel,  Electronic  Trading 
Group,  L.L.C.  ("ETG"),  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  June  1, 1999 
("ETG  Letter"). 

35.  Letter  from  Paul  R.  Rudd  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
May  23,  1999  ("Rudd  Letter"). 

36.  Letter  from  William  B.  Norman  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
May  25,  1999  ("Norman  Letter"). 

37.  Letter  from  Michael  O'Reilly  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
May  25,  1999  ("O'Reilly  Letter"). 

38.  Letter  from  Gabriel  Levin  t9 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
May  21,  1999  ("Levin  Letter"). 

39.  Letter  from  Jeremy  Zucker  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
March  29,  1999  ("Zucker  Letter"). 

40.  Letter  from  David  O'Leary  to 
Jonathan  G.  Katz.  Secretary,  SEC, 
undated,  received  June  3, 1999 
("O'Leary  Letter"). 

41.  Letter  from  Tolga  Erman  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
May  25,  1999  ("Erman  Letter"). 

42.  Letter  from  Piers  Feimell  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
May  28,  1999  ("Fennell  Letter"). 

43.  Letter  from  Mike  Wolverton  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
May  28,  1999  ("Wolverton  Letter"). 

44.  Letter  from  Neal  King  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  May  24, 
1999  ("King  Letter"). 

45.  Letter  from  Nikhil  Atreya  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
May  27,  1999  ("Atreya  Letter"). 

46.  Letter  from  Joel  Haber  to  Jonathan 
G.  Katz.  Secretary,  SEC,  dated  May  28. 
1999  ("Haber  Letter"). 

47.  Letter  from  Joshua  Weintraub  to 
Jonathan  G.  Katz,  Secretary,  SEC, 
undated,  received  June  2,  1999 
("Weintraub  Letter"). 

48.  Letter  from  Bryan  D.  Chung  to 
Jonathan  G.  Katz,  undated,  received 
June  2.  1999  ("Chung  Letter"). 

49.  Letter  from  Jeffiey  A.  Deeney  to 
Jonathan  G.  Katz.  Secretary,  SEC.  dated 
May  28, 1999  ("Deeney  Letter"). 

50.  Letter  from  Steven  Weil  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
May  28,  1999  ("Weil  Letter  UI"). 

51.  Letter  from  Bob  Sievers,  Access 
Securities,  to  SEC,  dated  June  2, 1999 
("Sievers  Letter"). 


52.  Letter  from  Steve  Swanson, 
President,  Mount  Pleasant  Brokerage 
Services,  LP,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  June  1,  1999  ("Mt. 
Pleasant  Letter"). 

53.  Letter  from  Arthur  J.  Kearney, 
Chairman,  and  Leopold  Korins, 
President  and  CEO,  Security  Traders 
Association  ("STA")  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  June  3, 1999 
("STA  Letter"). 

54.  Letter  from  Howard  Teitelman  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated 
May  20, 1999  ("Teitelman  Letter"). 

55.  Letter  from  Justin  Schiller  to 
Jonathan  G.  Katz,  Secretary,  SEC, 
imdated,  received  Jime  4. 1999 
("Schiller  Letter"). 

56.  Letter  from  James  T.  Snell, 
Registered  Representative,  Heartland 
Securities,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  May  24.  1999 
("Snell  Letter"). 

57.  Letter  from  Matthew  D.  Nemcic  to 
Jonathan  G.  Katz,  Secretary,  SEC, 
undated,  received  June  3,  1999 
("Nemcic  Letter"). 

58.  Letter  from  Kenneth  D.  Pasternak, 
President,  and  Walter  F.  Raquet,  Chief 
Operating  Officer,  Knight  Securities, 
Inc.,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  June  4. 1999  ("Knight  Letter  11"). 

59.  Letter  from  Richard  D. 
Schenkman,  Executive  Vice  President, 
Instinet  Corporation,  to  Jonathan  G. 
Katz,  Secretary.  SEC,  dated  Jime  7, 1999 
("Instinet  Letter"). 

60.  Letter  from  Paul  B.  O'Kelly, 
Chicago  Stock  Exchange  ("CHX"),  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
June  7, 1999  ("CHX  Letter"). 

61.  Letter  from  Bernard  L.  Madoff, 
Chairman,  Trading  Committee, 
Securities  Industry  Association  ("SLA"), 
to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  June  2, 1999  ("SIA  Letter"). 

62.  Letter  from  Brian  L.  Mack  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated 
May  28,  1999  ("Mack  Letter"). 

63.  Letter  from  Jon  Vercellone  to 
Jonathan  G.  Katz.  Secretary.  SEC. 
imdated.  received  June  4. 1999 
("Vercellone  Letter"). 

64.  Letter  from  Yu-Hui  J.  Lin  to 
Jonathan  G.  Katz.  Secretary,  SEC.  dated 
May  30.  1999  ("Lin  Letter"). 

65.  Letter  from  Gomel  Catrina  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
May  29,  1999  ("Catrina  Letter"). 

66.  Letter  from  William  H.  Sulya, 
Senior  Vice  President  and  Director  of 
Nasdaq/OTC  Trading,  A.G.  Edwards  & 
Sons,  Inc.  ("A.G.  Edwards"),  to  Margaret 
H.  McFarland,  Deputy  Secretary,  SEC, 
dated  June  7,  1999  ("A.G.  Edwards 
Letter"). 

67.  Letter  from  Greg  Swenson  to 
Jonathan  G.  Katz,  Secretary,  SEC, 


imdated,  received  June  8,  1999 
("Swenson  Letter"). 

68.  Letter  from  Kevin  M.  Foley, 
Bloomberg  L.P.  ("Bloomberg"),  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
June  4, 1999  ("Bloomberg  Letter"). 

69.  Letter  from  Hill,  Thompson, 
Magid  &  Co.,  Inc.  ("Hill"),  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  June  7, 
1999  ("HiU  Letter"). 

70.  Letter  from  Mike  Cormack, 
Manager,  Equity  Trading,  American 
Century  Investment  Management 
("ACIM"),  to  Jonathan  G.  Katz. 
Secretary.  SEC.  dated  June  3. 1999 
("ACIM  Letter"). 

71.  Letter  from  Ephraim  F.  Sudit, 
Ph.D.,  Professor  of  Accounting  and 
Information  Systems,  Rutgers 
University,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  June  1,  1999 
("Sudit  Letter"). 

72.  Letter  from  Matthew  D.  Lang, 
Senior  Compliance  Officer,  USCC 
Trading,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  June  8,  1999  ("USSC  Trading 
Letter  I"). 

73.  Letter  from  Robert  L.  Padala, 
Managing  Director,  Over-the-Coimter 
Trading,  Donaldson,  Lufkin  &  Jenrette 
("DLJ"),  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  June  14, 1999  ("DLJ  Letter"). 

74.  Letter  from  Gerald  D.  Putnam, 
Chief  Executive  Officer,  Archipelago, 
L.L.C.  ("Archipelago"),  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  June  14, 
1999  ("Archipelago  Letter"). 

75.  Letter  from  Darren  Caris,  Torrey 
Pines  Securities,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  June  16,  1999 
("Caris  Letter"). 

76.  Letter  from  Neil  C.  Feldman, 
President,  USCC  Trading,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  June  17, 
1999  ("USCC  Trading  Letter  H"). 

n.  Letter  from  Lon  Gorman, 
Executive  Vice  President,  Charles 
Schwab  ("Schwab"),  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  June  16, 
1999  ("Schwab  Letter"). 

78.  Letter  from  Michael  T.  Dorsey, 
Senior  Vice  President  and  General 
Counsel,  Knight  Securities,  Inc.,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated 
June  23,  1999  ("Knight  Letter  HI"). 

79.  Letter  from  Maria  A.  Silverstein, 
The  Security  Traders  Association  of 
New  York,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  and  Robert  Colby, 
Deputy  Director,  Division  of  Market 
Regulation,  SEC,  dated  March  22,  1999. 
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SeH-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Ciiange  and 
Amendment  N0s.  1  and  2  to  ttie 
Proposed  Ruid  Change  by  the  National 
Association  ofl  Securities  Dealers,  Inc. 
Relating  to  ttiej  Establishment  of  Trade 
and  Quote  HaH  Authority  for  the 
NASD'sOTCBI)  Service 

January  18,  2000 

Pursuant  to  J  ection  19(b)(1)  of  the 
Securities  Exct  ange  Act  of  1934  ("Act" 
or  "Exchange  J-  ct"),'  and  Rule  19h-4 
thereunder.2  n(  itice  is  hereby  given  that 
on  July  14,  199  3,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "/  ssociation"),  through  its 
wholly-owned  subsidiary,  Nasdaq  Stock 
Market,  Inc.  ("1  Jasdaq")  filed  with  the 
Seciuities  and  exchange  Commission 
("SEC"  or  "Coi  omission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  Nc  sdaq.  On  November  16, 
1999,  Nasdaq  f  led  Amendment  No.  1  to 
the  proposed  rile  change. ^  On 
December  3,  1<  99,  Nasdaq  filed 
Amendment  N  3.  2  to  the  proposed  rule 
change.-*  The  C  ommission  is  publishing 
this  notice  to  s^  )licit  comments  on  the 
proposed  rule  i  :hange  from  interested 
persons. 

I.  Self-Regulati  iry  Organization's 
Statement  of  tUe  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  a  id  Nasdaq  are  proposing 
to  amend  the  r  lies  of  the  NASD  to 
establish  authc  rity  to  halt  trading  in 
certain  specific  circumstances  in 
securities  inch  ded  in  the  OTC  Bulletin 


Board  Service 
and  Nasdaq  ar( 
changes  to  the 


Delegation  Of  'unctions  By  NASD  To 


Subsidiaries  tc 


tl  ei 


'  15  U.S.C.  78s(b|(l) 

2  17CFR240.1 

^  See  letter  from 
General  CJiunsel. 
Special  Counsel, 
SEC  dated  Novemljer 
added  language  to 
giving  the  NASD 
of  a  derivative  or 
a  foreign  market  oi 
securities  exchang 
halt  in  the  listed 

■*  See  letter  from 
General  Counsel 
Special  Counsel 
SEC  dated  Decemli-T 
revised  the  defini 
Rule  6545(c)(ii) 
footnote  12  to  reflet 
Rule  6740  and  SE( 


lanl 


"OTCBB").  The  NASD 
also  proposing  to  make 
'Ian  Of  Allocation  And 


clarify  that  the 


94-4. 

ohn  F.  Malitzis.  Esq.,  Assistant 
^  asdaq  to  Nancy  Sanow,  Senior 
,  Cf  vision  of  Market  Regulation, 
12,  1999.  (Amendment  No.  1 
sroposed  NASD  Rule  6545(a)(2) 
authority  to  halt  the  trading 
c  >mponent  of  a  security  listed  on 
exchange  if  the  foreign 
or  market  imposes  a  trading 
s<  curities.) 

ohn  F.  Malitzis,  Esq.,  Assistant 
r  asdaq  to  Nancy  Sanow,  Senior 
vision  of  Market  Regulation, 
i.  1999.  (Amendment  No.  2 
of  "quotation  medium"  in 
conformed  the  language  in 
the  requirements  of  NASD 
Rule  15c2-ll.) 


.Ci 


t  on  ( 


Stockwatch  section  of  Nasdaq  would 
have  authority  to  effectuate  OTCBB 
halts.  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
in  italics:  proposed  deletions  are  in 
[brackets]. 

Rule  6545.  Trading  and  Quotation  Halt  in 
OTCBB-Eligible  Securities 

(a)  Authority  for  Initiating  a  Trading  and 
Quotation  Halt 

In  circumstances  in  which  it  is  necessary 
to  protect  investors  and  the  public  interest. 
Nasdaq  may  direct  members,  pursuant  to  the 
procedures  set  forth  in  paragraph  (b),  to  halt 
trading  and  quotations  in  the  over-the- 
counter  ("OTC")  market  of  a  security  or  an 
American  Depository  Receipt  ("ADR")  that  is 
included  in  the  OTC  Bulletin  Board 
("OTCBB")  if: 

(1)  The  OTCBB  security  or  the  security 
underlying  the  OTCBB  ADR  is  listed  on  or 
registered  with  a  foreign  securities  exchange 
or  market,  and  the  foreign  securities 
exchange,  market,  or  regulatory  authority 
overseeing  such  issuer,  exchange,  or  market, 
halts  trading  in  such  security  for  regulatory 
reasons  because  of  public  interest  concerns 
("Foreign  Regulatory  Halt");  provided, 
however,  that  Nasdaq  will  not  impose  a 
trading  and  quotation  halt  if  the  Foreign 
Regulatory  Halt  was  imposed  solely  for 
material  news,  a  regulatory  filing  deficiency, 
or  operational  reasons;  or 

(2)  The  OTCBB  security  or  the  security 
underlying  the  OTCBB  ADR  is  a  derivative  or 
component  of  a  security  listed  on  or 
registered  with  a  national  securities 
exchange.  The  Nasdaq  Stock  Market,  or 
foreign  securities  exchange  or  market  ("listed 
security")  and  the  national  securities 
exchange.  The  Nasdaq  Stock  Market  or 
foreign  securities  exchange  or  market, 
imposes  a  trading  halt  in  the  listed 
security  ^or 

(3)  The  issuer  of  the  OTCBB  security  or  the 
security  underlying  the  OTCBB  ADR  fails  to 
comply  with  the  requirements  of  SEC  Rule 
lOb-17  regarding  untimely  Announcements 
of  Record  Dates. 

(b)  Procedure  for  Initiating  a  Trading  and 
Quotation  Halt 

(1)  When  a  halt  is  initiated  under 
subparagraph  (a)(1)  of  this  rule,  upon  receipt 
of  information  from  a  foreign  securities 
exchange  or  market  on  which  the  OTCBB 
security  or  the  security  underlying  the 
OTCBB  ADR  is  listed  or  registered,  or  from 

a  regulatory  authority  overseeing  such  issuer, 
exchange,  or  market,  Nasdaq  will  promptly 
evaluate  the  information  and  determine 
whether  a  trading  and  quotation  halt  in  the 
OTCBB  security  is  appropriate. 

(2)  Should  Nasdaq  determine  that  a  basis 
exists  under  this  rule  for  initiating  a  trading 
and  quotation  halt,  the  commencement  of  the 
trading  and  quotation  halt  will  be  effective 
simultaneous  with  the  issuance  of 
appropriate  public  notice. 

(3)  Trading  and  quotations  in  the  OTC 
market  may  resume  when  Nasdaq  determines 
that  the  basis  for  the  halt  no  longer  exists,  or 


when  five  business  days  have  elapsed  from 
the  date  Nasdaq  initiated  the  trading  and 
quotation  halt  in  the  security,  whichever 
occurs  first.  Nasdaq  shall  disseminate 
appropriate  public  notice  that  the  trading 
and  quotation  halt  is  no  longer  in  effect. 

(c)  Violation  of  OTCBB  Trading  and 
Quotation  Hah  Rule 

If  a  security  is  subject  to  a  trading  and 
quotation  hah  initiated  pursuant  to  this  rule, 
it  shall  be  deemed  conduct  inconsistent  with 
just  and  equitable  principles  of  trade  and  a 
violation  of  Rule  2110  for  a  member: 

(i)  To  effect,  directly  or  indirectly,  a  trade 
in  such  security;  or 

(ii)  To  publish  a  quotation,  a  priced  bid 
and/or  offer,  an  unpriced  indication  of 
interest  (includingl'bid  wanted"  and  "offer 
wanted"  indications),  or  a  bid  or  offer 
accompanied  by  a  modifier  to  reflect 
unsolicited  customer  interest,  in  any 
quotation  medium.  For  purposes  of  this  Rule, 
"quotation  medium"  shall  mean  any:  system 
of  general  circulation  to  brokers  or  dealers 
that  regularly  disseminates  quotations  of 
identified  brokers  or  dealers;  or  publication, 
alternative  trading  system  or  other  device 
that  is  used  by  brokers  or  dealers  to 
disseminate  quotations  to  others.^ 

Plan  Of  Allocation  And  Delegation  Of 
Functions  By  NASD  To  Subsidiaries 

I-III.  No  Change 
IV.  Stockwatch 

The  Stockwatch  section  handles  the 
trading  halt  functions  for  The  Nasdaq  Stock 
market  securities  [and],  exchange-listed 
securities  traded  in  the  over-the-counter 
market  [i.e..  the  Third  Market),  and  securities 
quoted  in  the  Over-the-Counter  Bulletin 
Board.  Review  of  all  questionable  market 
activity,  possible  rule  infractions  or  any  other 
matters  that  require  any  type  of  investigative 
or  regulatory  follow-up  will  be  referred  to 
and  conducted  by  NASD  Regulation,  which 
will  assume  sole  responsibility  for  the  matter 
until  resolution.  This  responsibility  will 
include  examinations,  investigations, 
document  requests,  and  any  enforcement 
actions  that  NASD  Regulation  may  deem 
necessary.  NASD  Regulation  staff  at  all  times 
will  have  access  to  all  records  and  files  of  the 
stockwatch  function. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  W  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


5  See  Amendment  No.  1,  supra  note  3. 


*See  Amendment  No.  2,  supra  note  4. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Background.  As  part  of  the  NASD's 
ongoing  effort  to  address  abuses  in 
thinly  traded,  thinly  capitalized 
seciuities  and  to  increase  investor 
protection  in  the  trading  of  over-the- 
coimter  ("OTC")  market,  the  NASD, 
Nasdaq,  and  NASD  Regulation  have 
been  reviewing  whether  to  establish 
trading  and  quotation  halt  authority  for 
securities  that  are  not  listed  on  an 
exchange  or  on  Nasdaq,  but  are  traded 
by  NASD  members  in  the  OTC  market. 
Nasdaq  specifically  focused  on 
expanding  its  current  trading  halt 
authority,  which  generally  extends  to 
Nasdaq-listed  seciu"ities  and  exchange- 
listed  securities  traded  off  an  exchange  ^ 
(i.e.,  third  market),  to  those  securities 
quoted  on  the  OTCBB.  The  OTCBB  is  an 
NASD  system  which,  pursuant  to 
delegated  authority,  the  Nasdaq  Stock 
Market,  Inc.  is  responsible  for  operating. 

Based  on  this  review,  the  NASD  and 
Nasdaq  are  proposing  to  expand 
Nasdaq's  authority  so  that  Nasdaq  may 
impose  quotation  and  trading  halts  in 
OTCBB  securiUes  when:  (1)  The  OTCBB 
security  is  dually  listed  or  registered 
and  a  foreign  regulatory  authority  or 
market  halts  trading  in  the  security;  (2) 
the  OTCBB  security  is  a  derivative  or 
component  of  a  seciu-ity  listed  on 
Nasdaq,  a  domestic  exchange,  or  foreign 
exchange/market  (.e.g.,  a  convertible 
security  or  warrant)  and  Nasdaq,  the 
exchange,  or  foreign  exchange/market 


'See  NASD  Rule  4120.  NASD  Rule  4120  provides 
that  Nasdaq  may  halt  trading:  (1)  In  the  over-the- 
counter  market  of  a  security  listed  on  Nasdaq  to 
permit  the  dissemination  of  material  news;  (2)  in 
the  over-the-counter  market  of  a  security  listed  on 
a  national  securities  exchange  during  a  trading  halt 
imposed  by  such  exchange  to  permit  the 
dissemination  of  material  news;  (3)  by:  (i) 
Consolidated  Quotation  System  ("CQS")  market 
makers  in  a  CQS  security  when  a  national  securities 
exchange  imposes  a  trading  halt  in  that  CQS 
security  because  of  an  order  imbalance  or  influx 
("operational  trading  halt");  or  (ii)  Nasdaq  market 
makers  in  a  security  listed  on  Nasdaq,  when  the 
security  is  a  derivative  or  component  of  a  CQS 
security  and  a  national  securities  exchange  imposes 
an  operational  trading  halt  in  that  CQS  security;  (4) 
in  an  American  Depository  Receipt  ("ADR")  or 
other  security  listed  on  Nasdaq,  when  the  Nasdaq- 
listed  security  or  the  security  underlying  the  ADR 
is  listed  on  or  registered  with  a  national  or  foreign 
securities  exchange  or  market,  and  the  national  or 
foreign  securities  exchange  or  market,  or  regulatory 
authority  overseeing  such  exchange  or  market,  halts 
trading  in  such  security  for  regulatory  reasons;  or 
(5)  in  a  security  listed  on  Nasdaq  when  Nasdaq 
requests  from  the  issuer  information  relating  to  (i) 
material  news;  (ii)  the  issuer's  ability  to  meet 
Nasdaq  listing  qualification  requirements,  as  set 
forth  in  NASD  Rule  4300  and  4400  Series;  or  (iii) 
or  any  other  information  which  is  necessary  to 
protect  investors  and  the  public  interest. 


halts  trading  in  the  underlying 
security; «  or  (3)  the  OTCBB  issuer  does 
not  timely  provide  the  NASD  with 
information  required  by  Exchange  Act 
Rule  lOb-1 7.9 

Currently,  NASD  Rule  4120 
authorizes  Nasdaq  to  impose  trading 
halts  in  Nasdaq-listed  seciuities  and 
securities  listed  on  a  national  securities 
exchange  and  traded  in  the  third 
market.  There  are,  however,  no  rules 
that  grant  Nasdaq  authority  to  impose 
trading  or  quotation  halts  in  OTCBB 
seciu-ities.  Additionally,  unlike  the 
Nasdaq  market,  there  is  no  listing 
agreement  between  Nasdaq  and  OTCBB 
issuers,  and  thus  Nasdaq  does  not  have 
the  ability  to  compel  such  issuers  to 
disclose  information  to  Nasdaq. 
Accordingly,  it  is  difficult  for  Nasdaq  to 
unilaterally  imposes  halts  in  the  OTCBB 
because,  in  most  cases,  information 
from  the  issuer  is  necessary  to  assess  the 
situation  and  determine  if  a  a  halt  and/ 
or  resiunption  of  trading  is 
appropriate.  1*^  In  light  of  the  foregoing 
the  NASD  and  Nasdaq  are  proposing  to 
vest  Nasdaq  with  proscribed  trading- 
halt  authority. 

Foreign  Regulatory  Authority  Halts. 
First,  the  NASD  and  Nasdaq  are 
proposing  to  impose  trading  and 
quotation  halts  in  OTCBB  eligible 
securities  when  a  foreign  market  or 
regulatory  authority  has  imposed  a  halt 
in  the  seciuity  in  their  market  for 
regulatory  reasons.  This  authority 
would  permit  Nasdaq  to  halt  an  OTCBB 
security  or  OTCBB  ADRs  when  a  foreign 
market  on  which  the  OTCBB  issue  is 
also  traded,  or  a  regulatory  authority 
which  has  oversight  authority  for  the 
OTCBB  security,  halts  trading  in  the 
security  or  the  security  imderlying  the 
ADR  for  "regulatory"  reasons.  (Nasdaq 


*Spe  Amendment  No.  1,  supra  note  3. 

"Separately,  NASD  Regulation  focused  on 
establishing  authority  to  impose  trading  and 
quotation  halts  in  non-Nasdaq,  non-OTCBB.  OTC 
securities.  Based  on  its  review,  NASD  Regulation  is 
issuing  Notice  to  Members  99-69.  in  which  it  is 
soliciting  comments  on  whether  NASD  Regualtion 
should  have  authority  to  halt  trading  in  non- 
Nasdaq,  non-OTCBB,  OTC  securities:  (1)  When  the 
security  is  dually  listed  and  a  foreign  regulatory 
authority  or  market  halts  trading;  or  (2)  when  the 
security  is  a  derivative  of  a  Nasdaq  or  exchange- 
listed  security  and  Nasdaq  or  a  national  securities 
exchange  halts  trading  in  the  underlying  security. 
NASD  Regulation  is  seeking  comments  from  its 
membership  prior  to  filing  a  rule  proposal  with  the 
Commission  because  NASD  Regulation's  proposal 
is  broader  than  that  proposed  in  this  filing.  See 
Amendment  No.  1 .  supra  note  3. 

'"  Under  section  1 2(k)  of  the  Act,  the  Commission 
may  impose  trading  suspensions  in  the  U.S. 
securities  markets.  See  15  U.S.C.  781-12(k). 
Additionally.  NASD  Rule  3340  prohibits  members 
from  trading  any  security  as  to  which  a  trading  halt 
is  in  effect.  When  the  Commission  suspends  trading 
in  an  OTCBB  security.  Nasdaq  announces  the  halt 
via  the  NEWS  frame  on  the  Nasdaq  Workstation  II 
and  prohibits  trading  and  quotations  on  the  OTCBB. 


currently  has  similar  trading-halt 
authority  for  Nasdaq-listed  securities.) ' ' 
Under  the  proposal,  upon  receipt  of 
information  from  a  foreign  seciuities 
market  on  which  the  OTCBB  seciu-ity  or 
the  security  underlying  the  OTCBB  ADR 
is  listed  or  registered  or  from  a 
regulatory  authority  overseeing  such 
issuer,  exchange,  or  market,  Nasdaq's 
Stockwatch  section  will  evaluate  the 
information  (generally,  a  trade-halt 
order  issued  by  the  foreign  market  or 
regulatory  authority)  and  determine 
whether  a  halt  in  the  OTCBB  security  is 
appropriate.  Nasdaq  will  impose  such  a 
halt  only  when  the  foreign  market  or 
regulatory  authority  has  imposed  its  halt 
because  of  potential  fraudulent  conduct 
or  other  public  interest  concerns. 
Nasdaq  will  not  impose  a  halt  if  the 
foreign  entity's  halt  is  based  on  the 
dissemination  of  material  news,  an 
issuer's  failure  to  meet  regulatory  filing 
requirements  imposed  by  a  foreign 
market  or  regulatory  authority,  or  for 
operational  reasons  (e.g.  order 
imbalance  in  the  foreign  market). '^ 

For  this  and  the  proposed  halts 
described  below,  an  OTCBB  halt  would 
be  lifted  if  Nasdaq  determines  that  the 
basis  of  the  halt  no  longer  exists  or  upon 
the  passage  of  five  trading  days,  which 
ever  occurs  first. '^  If  a  stock  is  halted  for 
five  days  and  then  the  halt  is  lifted,  at 
the  time  the  halt  is  lifted,  market  makers 
will  be  required  to  fulfill  their 
obligations  under  Exchange  Act  Rule 
15c2-ll  prior  to  initiating  a  priced  or 
unpriced  quotation  in  the  security.'"' 


"See  NASD  Rule  4210(a)(4). 

'2  The  NASD  and  Nasdaq  do  not  propose  to  halt 
for  material  news  because  Nasdaq  does  not  have  a 
formal  listing  agreement  with  OTCBB  issuers,  and 
thus  cannot  compel  the  full  disclosure  and 
dissemination  of  material  news.  The  NASD  and 
Nasdaq  do  not  propose  to  halt  trading  if  an  issuer 
falls  to  meet  niing/disclosure  requirements  imposed 
by  a  foreign  regulatory  authority  or  market,  because 
Nasdaq  would,  in  es.sence,  be  importing  filing 
obligations  of  a  foreign  regulatory  authority  on 
OTCBB  issuers  when  such  requirements  may  not 
currently  exist  in  the  United  States  for  such  issuers. 
Lastly,  the  NASD  and  Nasdaq  are  not  proposing  to 
halt  trading  based  on  a  foreign  exchange's 
operational  halt,  such  as  an  order  imbalance, 
because  Nasdaq  generally  does  not  halt  for 
operational  reasons. 

"  Of  course,  if  an  issuer  failed  to  meet  the 
eligibility  requirements  contained  in  NASD  rules 
6530  and  6540.  which  impose  certain  regulator^' 
filing  requirements  for  securities  to  be  included  in 
the  OTCBB.  the  security  would  be  removed  from 
the  OTCBB. 

'•*  That  is,  if  Nasdaq  directs  all  members  to  cease 
quoting  a  security  for  five  or  more  business  days, 
pursuant  to  NASD  Rule  6740  and  Exchange  Act 
Rule  15c2-ll,  members  will  be  required  to  file  a 
Form  211  prior  to  the  resumption  of  quotations  in 
the  OTCBB.  See  17  CFR  240.15c2-l  1,  The  NASD 
and  Nasdaq  note  that  the  Commission  recently 
issued  for  comment  a  reproposal  of  amendments  to 
Exchange  Act  Rule  15c2-ll.  See  Securities 
Exchange  Act  Release  No.  41110  (February  25, 

Cuntinuvd 
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Nasdaq  will  no  ify  market  participants 
and  the  public  )f  halts  through  the 
NASD  Regulatii  )n  and  Nasdaq  Websites 
(e.g.,  OTCBB.ccm,  Nasdaqtrader.com, 
NASDR.com).  as  well  as  the  Nasdaq 
NEWS  frame  oi  the  Nasdaq  Workstation 
II. 

Halts  in  Deri\  ative  Securities.  Nasdaq 
currently  has  tl  e  authority  to  halt 
trading  in  a  Nas  daq-listed  derivative 
seciuity  when  <  national  securities 
exchange  or  Na  >daq  halts  trading  in  the 
underlying  equ  ty  security  that  is  listed 
on  the  exchange  or  Nasdaq. '^  Halt 
authority  only  ( ixtends  to  derivatives 
listed  on  Nasda  q,  and  does  not  extend 
to  derivatives  quoted  in  the  OTCBB. 
Thus,  for  exam  )le,  Nasdaq  or  an 
exchange  may  1  lalt  trading  in  a  security, 
but  trading  may  continue  in  the  OTCBB 
derivative  secuity.  Since  the  trading 
price  of  the  OT  ]BB  derivative  is 
dependent  on  t  le  price  of  the 
underlying  list(  d  security,  it  is  difficult 
to  accurately  pi  ice  the  derivative 
security  when  I  here  is  no  current 
pricing  informa  tion  on  the  underlying 
security.  Such  difficulty  in  pricing  may 
lead  to  disordei  ly  markets  and  investor 
confusion.  According,  the  NASD  and 
Nasdaq  are  pro  nosing  to  halt  trading 
and  quotations  in  OTCBB  securities 
when  the  OTCBB  security  is  a  derivative 
or  component  (  f  a  security  listed  on 
Nasdaq,  a  domi  istic  exchange,  or 
Nasdaq,  foreigi  market/exchange,  and 
the  exchange,  c  r  foreign  market/ 
exchange  impo  ses  a  trading  halt  in  the 
imderlying  list  id  security."' 

OTCBB  Haiti  for  Failure  to  Comply 
With  Exchange  Act  Rule  lOb-17. 
Finally,  the  N/  SD  and  Nasdaq  are 
proposing  to  h)  Jt  quotations  and  trading 
in  an  OTCBB  security  if  the  issuer  fails 
to  comply  with  the  requirements  of 
Exchange  Act  Uule  lOb-17  regarding 
Untimely  Anni  luncements  of  Record 
Dates.17  Exchaige  Act  Rule  lOb-17 
requires  issuer;  t  to  give,  in  a  timely 
fashion,  the  N^  lSD  information  relating 
to:  (1)  A  dividend  or  other  distribution 
in  cash  or  in  kind:  (2)  a  stock  split  or 
reverse  split:  a  id  (3)  a  rights  or  other 
subscription  o  fering.  Under  Exchange 
Act  Rule  10b-  7,  the  issuer  is  required 
to  provide  this  information  to  the  NASD 
no  later  than  1 )  days  prior  to  the  record 
date  or,  in  case  of  a  rights  subscription 
or  other  offerii  g  if  such  10  days  advance 


it  >r 


1999),  64  FR  1112' 
Nasdaq  will  moni 
Exchange  Act  Rule 
necessary  changes 
this  filing  with  an 
15C2-11. 
<s  See  NASD  Ruju 
'*See  Amendmi  nt 
"Seel7CFR2'IB 


(March  8.  1999).  The  NASD  and 

developments  regarding 
25c2-ll  and  plan  to  make  any 
lo  conform  the  rules  proposed  in 
changes  to  Exchange  Act  Rule 


notice  is  not  practical,  on  or  before  the 
record  date. ' " 

For  both  Nasdaq-listed  and  OTCBB 
securities.  Nasdaq  publishes  the  record 
date  of  the  action  and  the  ex-date  in  its 
"Daily  List"  on  the  Nasdaq  Websites. 
This  provides  information  to  broker- 
dealers,  clearing  agencies,  and  the 
public  regarding  the  record  date  and 
settlement  of  such  trades.  For  Nasdaq- 
listed  securities,  if  an  issuer  does  not 
provide  the  information  in  a  timely 
manner,  Nasdaq  may  request  the  Rule 
lOb-17  information  from  the  issuer  and 
halt  trading  pending  receipt  of  such 
information. '9  Nasdaq  may  then  issue  a 
Uniform  Practice  Code  ("UPC")  notice 
informing  members  of  the  status  of  the 
record  date  and  underlying  event  in 
order  to  clarify  any  confusion  in  the 
marketplace  regarding  the  pricing  or 
settlement  of  these  trades. 

While  OTCBB  issuers  are  also 
required  to  give  the  NASD  information 
proscribed  by  Exchange  Act  Rule  10b- 
1 7  in  a  timely  manner,  Nasdaq  does  not 
ciurently  have  authority  to  institute 
trading  halts  in  an  OTCBB  security 
when  such  information  has  not  been 
timely  provided.  In  the  past,  OTCBB 
issuers  have  failed  to  provide  the  NASD 
with  the  information  required  by 
Exchange  Act  Rule  lOb-17,  such  as  a 
stock  split  or  the  payment  of  a  cash 
dividend,  which  has  caused  confusion 
in  the  marketplace  because  the 
information  has  been  disseminated 
unevenly.  When  this  has  occurred,  some 
market  participants  had  become  aware 
of  the  information  (which  impacts  the 
pricing  of  the  security)  and  had  adjusted 
their  quotes  and/or  trading  activity 
accordingly.  Others,  however,  had  been 
unaware  of  this  information  and  did  not 
adjust  their  quotes  and/or  trading 
activity,  thus  resulting  in  anomalous 
pricing.  In  these  situations,  unlike 
Nasdaq-listed  stocks,  Nasdaq  was  not 
able  to  halt  trading,  gather  information 
and  issue  a  clarifying  UPC  notice. 
Rather,  trading  continued  despite  the 
uneven  distribution  of  information  or 
the  distribution  of  misinformation, 
while  Nasdaq  staff  attempted  to  gather 
information  to  clarify  the  situation.  To 
minimize  the  potential  for  disorderly 
markets  and  investor  confusion,  the 
NASD  and  Nasdaq  are  proposing  to  halt 
trading  and  quotations  in  an  OTCBB 
security  when  the  issuer  fails  to  give  the 
NASD  notice  of  the  information 
specified  in  Exchange  Act  Rule  lOb-17. 

Finally,  the  NASD  and  Nasdaq  are 
proposing  to  amend  the  Plan  Of 
Allocation  And  Delegation  Of  Functions 
By  NASD  To  Subsidiaries  to  clarify  that 


4120(a)(3)(ii). 
No.  1 .  supra  note  3. 
lOb-17. 


the  Stockwatch  section  of  Nasdaq  would 
have  authority  to  effectuate  OTCBB 
halts 

2.  Statutory  Basis 

The  NASD  and  Nasdaq  believe  that 
the  proposed  rule  change  is  consistent 
with  the  provisions  of  Section  15A(b)(6) 
of  the  Act.^o  which  requires,  among 
other  things,  that  the  Association's  rules 
must  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  In 
addition,  the  NASD  and  Nasdaq  believe 
that  the  proposal  is  consistent  with  the 
provisions  of  Section  15A(b)(ll)  of  the 
Act.2'  Section  15A(b)(ll)  of  the  Act 
requires  that  the  rules  of  a  registered 
national  securities  association  be 
designed  to  produce  fair  and 
informative  quotations,  prevent 
fictitious  or  misleading  quotations  and 
to  promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
quotations.  As  noted  above,  because  the 
proposed  rule  change  will  expand 
Nasdaq's  authority  to  initiate  trading 
halts  in  OTCBB  issues  based  on 
regulatory  halts  imposed  by  other 
markets  or  regulatory  authorities,  the 
proposed  rule  will  prevent  fraudulent 
practices  and  protect  investors. 
Moreover,  the  proposal  will  authorize 
Nasdaq  to  halt  trading  when  there  is  a 
failure  to  timely  provide  the  NASD  witti 
information  mandated  by  Exchange  Act 
Rule  lOb-17,  which  if  not  timely  and 
evenly  disseminated  could  have  a 
dramatic  impact  on  the  pricing  and 
trading  of  OTCBB  issues.  Thus,  the 
proposal  is  designed  to  protect  investors 
and  to  produce  fair  and  informative 
quotations,  prevent  fictitious  or 
misleading  quotations  and  to  promote 
orderly  procedures  for  collecting, 
distributing,  and  publishing  quotations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  and  Nasdaq  do  not  believe 
that  the  proposed  rule  change  will 
impose  any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


">  See  NASD  Rule  4210(a)(5). 


2»15U.S.C.  78o-3(b)(6). 
"  15  U.S.C.  78o-3(b)(n). 
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in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  the  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Washington.  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

All  submissions  should  refer  to  File 
No.  SR-NASD-99-33  and  schould  be 
submitted  by  February  15,  2000. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  22 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  00-1698  Filed  1-24-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42343;  File  No.  SR-NYSE- 
99-47] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc.  To 
Amend  NYSE  Rule  431  ("Margin 
Requirements") 

January  14.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Secimties  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
13, 1999.  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Conunission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  NYSE 
Rule  431,  "Margin  Requirements,"  to 
establish  margin  requirements  for  day 
trading  in  customer  accoxmts  of  member 
organizations.  The  text  of  the  proposal 
is  below.  Deletions  are  in  brackets,  and 
additions  are  in  italics. 
Rule  431 — Margin  Requirements 

No  change  to  431(a)  through  (b)(3). 

(b)(4)  equity  of  at  least  $2,000  except  that 
cash  need  not  be  deposited  in  excess  of  the 
cost  of  any  security  purchased  (this  equity 
and  cost  of  purchase  provision  shall  not 
apply  to  "when  distributed"  securities  in  a 
cash  account).  The  minimum  equity 
requirement  for  a  "pattern  day  trader"  is 
$25,000  pursuant  to  paragraph  (f)(8)(B)(iv)(l) 
of  this  Rule. 

Withdrawals  of  cash  or  securities  may  be 
made  firom  any  account  which  has  a  debit 
balance,  "short"  position  or  commitments, 
provided  it  is  in  compliance  with  Regulation 
T  of  the  Board  of  Governors  of  the  Federal 
Reserve  System  and  after  such  withdrawal 
the  equity  in  the  account  is  at  least  the 
greater  of  $2,000  ($25,000  in  the  case  of 
"pattern  day  traders")  or  an  amount 
sufficient  to  meet  the  maintenance  margin 
requirements  of  this  Rule. 

No  chahge  to  431(c)  through  (f)(8)(A)(iii). 

(f)(8)(B)  Day  Trading. 

(i)The  term  "day  trading"  means  the 
purchasing  and  selling  or  the  selling  and 
purchasing  of  the  same  security  on  the  same 
day  in  a  margin  account  except  for: 

(a)  a  long  security  position  held  overnight 
and  sold  the  next  day  prior  to  any  new 
purchases  of  the  same  security,  or 


"17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 
*17CFR240.19b-4. 


(b)  a  short  security  position  held  overnight 
and  purchased  the  next  day  prior  to  any  new 
sales  of  the  same  security. 

Hi)  [A  "day  trader"  is  any  customer  whose 
trading  shows  a  pattern  of  day  trading.)  The 
term  "pattern  day  trader"  means  any 
customer  who  executes  four  (4)  or  more  dav 
trades  within  five  (5)  business  days.  However, 
if  the  number  of  day  trades  is  6%  or  less  of 
total  trades  for  the  five  (5)  business  day 
period,  the  customer  will  no  longer  be 
considered  a  pattern  day  trader  and  the 
special  requirements  under  paragraph 
(f)(8)IB)liv)  of  this  Rule  will  not  apply. 

(Hi)  The  term  "day  trading  buying  power" 
means  the  equity  in  a  customer's  account  at 
the  close  of  business  of  the  previous  day,  less 
any  maintenance  margin  requirement  as 
prescribed  in  paragraph  (c)  of  this  Rule, 
multiplied  by  four,  for  equity  securities. 

Whenever  day  trading  occurs  in  a 
customer's  margin  account  the  (margin  to  be 
maintained]  special  maintenance  margin 
required  for  the  day  trades  in  equity 
securities  shall  be  (the  margin  on  the  "long" 
or  "short"  transaction,  whichever  occurred 
first,  as  required  pursuant  to  the  other 
provisions  of  this  Rule.  When  day  trading 
occurs  in  the  account  of  a  "day  trader"  the 
margin  to  be  maintained  shall  be  the  margin 
on  the  "long"  or  "short"  transaction, 
whichever  occurred  first,  as  required  by 
Regulation  T  of  the  Board  of  Governors  of  the 
Federal  Reser\'e  System  or  as  required 
pursuant  to  the  other  prgvisions  of  this  Rule. 
whichever  amount  is  greater.]  25%  of  the 
cost  of  all  the  day  trades  made  during  the 
day.  For  non-equity  securities,  the  special 
maintenance  margin  shall  be  as  required 
pursuant  to  the  other  provisions  of  this  Rule. 
Alternatively,  when  two  or  more  day  trades 
occur  on  the  same  day  in  the  same 
customer's  account,  the  margin  required  may 
be  computed  utilizing  the  highest  (dollar 
amount)  open  position  during  that  day.  To 
utilize  the  highest  open  position  computation 
method,  a  record  showing  the  "time  and 
tick"  of  each  trade  must  be  maintained  to 
document  the  sequence  in  which  each  day 
trade  was  completed. 

(iv)  Special  Requirements  for  Pattern  Day 
Traders 

(1)  Minimum  Equity  Requirement  for 
Pattern  Day  Traders — The  minimum  equity 
required  for  the  accounts  of  customers 
deemed  to  be  pattern  day  traders  shall  be 
$25,000.  This  minimum  equity  must  be 
maintained  in  the  customer's  account  at  all 
times  (see  Supplementary  Material  .40  of  this 
Rule). 

(2)  Pattern  day  traders  cannot  trade  in 
excess  of  their  day  trading  buying  power  as 
defined  in  paragraph  (f)(8)(Bj(iiij  above.  In 
the  event  a  pattern  day  trader  exceeds  its  day 
trading  buying  power  which  creates  a  special 
maintenance  margin  deficiency,  the 
following  actions  will  be  taken  by  the 
member  organization. 

(a)  The  account  will  be  margined  based  on 
the  cost  of  all  the  day  trades  made  during  the 
day,  and 

(b)  The  customer's  day  trading  buying 
power  will  be  limited  to  the  equity  in  the 
customer's  account  at  the  close  of  business 
of  the  previous  day,  less  the  maintenance 
margin  required  in  paragraph  (c)  of  this  Rule, 
multiplied  by  two,  for  equity  securities. 
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n.  Self-Reguli  tory  Organization's 
Statement  of  Qie  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  I 

In  its  filing  with  the  Commission,  the 
NYSE  includad  statements  concerning 
the  purpose  o  '  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  i  eceived  on  the  proposed 
rule  change. '  he  text  of  these  statements 
may  be  exami  aed  at  the  places  specified 


in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Piupose 

The  Exchange  proposes  to  amend 
NYSE  Rule  431  to  implement  specific 
requirements  for  day  trading  in 
customer  accoiuits  of  member 
organizations.  The  primary  purpose  of 
the  proposal  is  to  require  that  minimum 
levels  of  equity  and  margin  be  deposited 
and  maintained  in  day  trading  accounts 
sufficient  to  support  the  risks  associated 
with  day  trading  activities. 

NYSE  Rule  431  prescribes  the 
minimum  margin  amount  required  to  be 
maintained  in  customer  accounts  of 
member  organizations.  As  a  result  of 
recent  amendments  to  federal  margin 
regulations  and  a  rapidly  changing 
industry  enviroimient,  the  Exchange 
established,  in  April  1996.  a  Rule  431 
Committee  (the  "Committee")  to  review 
margin  requirements  and  make 
recommendations  for  change.  The 
Committee  established  subcommittees 
to  review  specific  provisions  of  NYSE 
Rule  431.  A  special  subcommittee  was 
formed  recently  to  address  the  risks 
associated  with  day  trading  in  customer 
accounts.  The  Exchange's  Board  of 
Directors  has  approved  a  number  of 
proposed  amendments  resulting  from 
Committee  recommendations. 

This  proposal  amends  NYSE  Rule  431 
to  establish  special  maintenance  margin 
requirements  for  customers  that  engage 
in  day  trading,  and  specific  minimum 
equity  requirements  and  buying  power 
limitations  for  customers  that 
demonstrate  a  pattern  of  day  trading. 

According  to  the  Exchange,  the  recent 
growth  and  advances  in  technology 
have  contributed  to  a  dramatic  increase 
in  day  trading  by  customers  and  in  the 
establishment  of  broker-dealers  whose 
primary  business  is  to  provide 
customers  with  direct  links  to  the 
securities  markets  by  allowing  them  to 
trade  their  own  portfolios  on-line.  In 
this  environment,  day  traders  attempt  to 
make  profits  on  intra-day  price 
movements  of  stock  in  the  securities 
markets. 

The  proposed  amendments  to  NYSE 
Rule  431(fl(8)(B)  define  "day  trading"  as 
"the  purchase  and  sale  of  the  same 
security  in  the  same  day  in  a  margin 
accoiuit."  An  exception  to  the  definition 
is  provided  when:  (1)  a  long  security 
position  is  carried  in  the  account 
overnight,  and  sold  the  next  day  prior 


to  any  new  purchases  of  that  security; 
or  (2)  a  short  security  position  is  carried 
overnight  and  purchased  the  next  day 
prior  to  any  new  sales  of  that  security, 
(i.e.,  closing  transactions  to  wrap-up  the 
prior  day's  activities  prior  to  any  new 
piuchases  or  sales  of  the  same  seciu-ity). 
While  such  trsmsactions  would  not  fall 
within  the  definition  of  day  trading,  any 
further  commitments  with  respect  to 
that  security  (i.e.,  any  subsequent 
purchase  or  sale)  would  be  deemed  day 
trading. 

A  customer  will  be  deemed  as  a 
"pattern  day  trader"  if  there  are  four  or 
more  day  trades  within  five  business 
days  in  an  account,  provided  that  the 
number  of  day  trades  is  more  than  6% 
of  total  trades  in  the  account  for  the  five 
day  period.-^  The  6%  criteria  is 
proposed  so  that  customers  who  engage 
in  a  large  niunber  of  transactions  overall 
are  not  inappropriately  deemed  a 
pattern  day  trader  solely  because  they 
exceeded  the  "more-than-four-trade" 
standard.  For  example,  a  customer  who 
transacts  four  day  trades  within  five 
business  days  and  who  also  has  a  total 
of  100  transactions  in  that  time  period 
would  not  be  deemed  a  pattern  day 
trader,  because  less  than  6%  of  the  total 
trades  were  day  trades. 

The  proposal  also  defines  "day 
trading  buying  power"  to  provide  a 
maximum  level  of  day  trading  allowed 
by  "pattern  day  traders"  without 
restrictions.  For  equity  seciuities, 
buying  power  is  the  equity  in  the 
account  at  the  close  of  the  business  day. 
less  any  maintenance  margin, 
multiplied  by  four.  For  non-equity 
securities,  buying  power  shall  be 
computed  using  applicable  special 
maintenance  margin  requirements 
piu-suant  to  other  provisions  of  the  Rule. 

The  proposed  amendments  require 
day  traders  to  maintain  special 
maintenance  margin  commensurate 
with  their  levels  of  day  trading  activity. 
For  day  trades  in  equity  securities,  the 
required  special  maintenance  margin  is 
25%  of  the  cost  of  all  day  trades  diu-ing 
the  day.  For  non-equity  securities, 
margin  required  is  the  same  as 
maintenance  margin  required  pursuant 
to  other  provisions  of  NYSE  Rule  431. 
However,  when  two  or  more  day  trades 
occur  on  the  same  day  in  the  customer's 
account,  the  required  margin  may  be 
based  on  the  highest  open  position 


'  "Pattern  day  trading"  status  is  determined  on  a 
rolling  five  business  day  basis.  Telephone 
conversation  among  Donald  van  Weezel,  Managing 
Director,  Regulatory  Affairs,  NYSE;  Albert  Lucks, 
Director,  Credit  Regulation,  NYSE;  and  Nancy 
Sanow,  Senior  Special  Counsel,  Division  of  Market 
Regulation:  Thomas  McGowan,  Assistant  Director, 
Division  of  Market  Regulation;  Joseph  Morra, 
Attorney;  and  Melinda  Diller,  Attorney, 
Commission,  January  7,  2000. 
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during  that  day.  This  computation 
requires  maintenance  of  "time  and  tick" 
records  to  document  the  sequence  in 
which  each  day  trade  was  completed. 

Further,  under  the  amended  Rule,  the 
time  frame  for  meeting  day  trading 
special  maintenance  margin  calls  will 
be  reduced  from  seven  business  days  to  ^i 
five  business  days.  If  the  special 
mainteneuice  margin  call  is  not  met 
within  five  business  days  from  the  date 
the  special  margin  deficiency  occurred, 
pattern  day  traders  will  be  restricted  to 
day  trading  on  a  cash  available  basis 
only  for  90  days,  or  until  the  special  call 
for  additional  funds  is  met.  Member 
organizations  will  incur  a  one  time 
capital  charge  for  the  amoimt  of  any 
unmet  deficiency  on  the  sixth  business 
day. 

Ciurently,  NYSE  Rule  431  requires 
$2,000  minimum  equity  for  a  customer 
to  open  a  margin  account.  The  Exchange 
is  proposing  to  require  that  a  pattern 
day  trader's  account  maintain  a 
minimum  equity  of  $25,000  at  all  times. 
In  the  event  that  a  pattern  day  trader's 
account  falls  below  the  required 
minimum  equity,  no  further  day  trades 
will  be  permitted  until  the  requisite 
equity  level  is  maintained.  In  addition, 
member  organizations  that  have 
advance  knowledge  or  reason  to  believe 
that  a  new  account  will  pattern  day 
trade  must  require  the  customer  to 
deposit  $25,000  minimum  equity  into 
the  account  prior  to  the  commencement 
of  day  trading  activity. 

The  proposal  will  also  restrict  pattern 
day  traders  from  trading  in  excess  of 
their  day  trading  buying  power.  If  the 
day  trading  buying  power  is  exceeded, 
and  this  results  in  a  special 
maintenance  margin  deficiency,  the 
following  actions  must  be  taken  by 
member  organizations:  (i)  the  account 
will  be  margined  based  on  the  total  cost 
of  all  day  trade  purchases  for  that  day; 
and  (ii)  the  customer's  day  trading 
buying  power  will  be  reduced  by  the 
maintenance  margin  amount  required. 

To  provide  greater  financial  stability 
to  such  accounts,  the  proposal  requires 
that  a  day  trading  customer  deposit  into 
the  day  trading  account  a  sufficient 
amount  of  money  to  meet  minimum 
equity  and  maintenance  margin 
requirements.  Such  deposits  will  not  be 
allowed  to  be  withdrawn  for  at  least  two 
business  days. 

In  addition,  pattern  day  traders  will 
be  prohibited  from  utilizing  "cross 
guarantees"  otherwise  permitted  in 
margin  accounts.  These  prohibitions  are 
intended  to  address  instances  where 
margin  calls  in  day  trading  accounts  are 
met  by  cross-guarantees  within  different 
customer  accounts  at  the  same  broker- 
dealer.  The  net  effect  of  these 


prohibitions  is  to  require  that  each 
pattern  day  trading  account  meets  its 
requirements  independently  by  utilizing 
funds  actually  on  deposit  in  the 
account. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  6(5)(b)  of  the 
Act,"*  which  requires  that  the  rules  of  the 
Exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  the  investing  public. 

The  Exchange  believes  that  the 
proposed  rule  change  is  also  consistent 
with  Section  7(a)  of  the  Act  ^  and  with 
the  rules  and  regulations  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  because  it  prevents  the 
excessive  use  of  credit  for  the  piu'chase 
or  carrying  of  securities' 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiuuents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Conunission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-99- 
47  and  should  be  submitted  by  February 
15,  2000. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-1699  Filed  1-24-00  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42350;  International  Series 
Release  No.  1211;  File  No.  SR-NYSE-00- 
01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Continuing  Annual  Listing 
Fees  for  Canadian  Companies 

January  19,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January  4, 
2000,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


■•  15  U.S.C.  78f(b)(5). 
5  15  U.S.C.  78g. 


«17CFR200.3O-3(a)(12). 
M5  U.S.C.  78s(b){l). 
*17CFR240.19b-4. 
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I.  Self-Regulatoky  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchang(  s  proposes  to  amend  its 
customs  and  pr  ictices  for  calculating 
continuing  ann  lal  listing  fees  for 
Canadian  companies. 


w  th 


n.  Self-Regulatbry 
Statement  of  thf 
Statutory  Basis 
Change 

In  its  filing 
Exchange  included 
concerning  the 
the  proposed 
any  comments 
proposed  rule 
statements  may 
places  specifiec 
Exchange  has 
forth  in  Sectionfe 
the  most  signifi  :ant 
statements 


rule 


the  Commission,  the 
statements 
jurpose  of  and  basis  for 
change  and  discussed 
received  on  the 
change.  The  text  of  these 
be  examined  at  the 
in  Item  IV  below.  The 
pi'epared  summaries,  set 
A,  B,  and  C  below,  of 
aspects  of  such 


A.  Self-Regulatvry 
Statement  of  thf 
Statutory  Basis 
Change 

1.  Purpose 


Organization's 
Purpose  of,  and 
hr,  the  Proposed  Rule 


th? 


f) 
"ther 


1<89 


It  has  been 
the  Exchange  to 
annual  fee  for 
listed  before 
basis  of  total 
50%  discount 
than  half  of 
United  States 
fee  for  Canadiaj  i 
September  8, 
U.S.  companies 
based  on  shares 
proposed  chanj  e 
continuing 
companies 
U.S.,  thereby  o 
annual  fee  for 
listed  before 
standard  applie^ 
companies 

2.  Statutory  Bas  is 

The  Exchangi 
under  the  Act 
change  is  the 
6(b)(4)  3  that  an 
that  provide  foi 
of  reasonable 
charges  among 
and  other 


base  d 


B.  Self-Regulatifry 
Statement  on 


The  Exchang ! 
the  proposed 
any  burden  on 


M5  11.S.C.  78f(b)i4) 


Organization's 
Purpose  of,  and 
for,  the  Proposed  Rule 


custom  and  practice  of 
calculate  the  continuing 
C  anadian  companies 
Se  )tember  8,  1989  on  the 
worldwide  shares,  with  a 
r  companies  with  more 
operations  outside  the 
he  continuing  annual 
companies  listed  after 

and  all  other  non- 
has  been  calculated 
issued  in  the  U.S.  The 
will  calculate 
anniial  fees  for  all  Canadian 
on  shares  issued  in  the 
dnforming  the  continuing 
Canadian  companies 
Sebtember  8,  1989,  to  the 
to  all  other  non-U.S. 


believes  the  basis 
the  proposed  rule 
re  quirement  under  Section 
Exchange  have  rules 
the  equitable  allocation 

fees  and  other 
ts  members  and  issuers 
persons  using  its  facilities. 


for' 


dues, 


Organization 's 
Burden  on  Competition 

does  not  believe  that 

change  will  impose 

:ompetition  that  is  not 


n  le  I 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conmiission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conmiission 
will: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved.* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-00-01  and  should  be 
submitted  by  February  15,  2000. 


■*  The  Exchange  requested  accelerated  approval  in 
its  filing  with  the  Commission.  However,  the 
Exchange  retracted  its  request  in  a  telephone 
conversation  between  Amy  Bilbija.  Counsel,  NYSE, 
and  Terri  Evan^,  Special  Counsel,  and  Heather 
Traeger.  Attorney,  Division  of  Market  Regulation. 
SEC,  on  January  1 1 .  2000. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 5 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  00-1735  Filed  1-24-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42349;  File  No.  SR-PCX- 
9»-37] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Authorizing 
the  PCX  ITS  Coordinator  to  Accept 
Inbound  Commitnients  on  Behalf  of 
Other  PCX  Specialists 

January  19,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  October 
5, 1999,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  PCX 
submitted  an  amendment  on  November 
2, 1999  ("Amendment  No.  l"),^  and  an 
amendment  on  December  7,  1999 
("Amendment  No.  2").*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  adopt  a  new 
rule  to  allow  the  ITS  Coordinator  ^  in  a 
given  equity  issue  to  accept  ITS 


5  17CFR200.30-3(a)(12). 

'5U.S.C.  78s(b)(l). 

2  17CFR240.1Sb-4. 

'  See  Letter  from  Michael  Pierson,  Director, 
Regulatory  Policy,  PCX.  to  Maria  Chidsey,  Law 
Clerk,  Division  of  Market  Regulation,  Commission, 
dated  November  1.  1999.  Amendment  No.  1 
clarifies  whether  the  ITS  coordinator  must  still 
confirm  with  other  PCX  specialists,  executions 
made  on  behalf  of  those  other  PCX  specialists, 
before  executions  occur. 

*  See  Letter  from  Michael  Pierson,  Director, 
Regulatory  Policy.  PCX,  to  Maria  Chidsey,  Law     . 
Clerk,  Division  of  Market  Regulation,  Commission, 
dated  December  6,  1999.  Amendment  No.  2  adds 
Rule  5.20(a)(xi)  defining  the  term  "PCX 
Coordinating  Specialist"  as  the  specialist 
responsible  for  coordinating  the  acceptance  of 
inbound  ITS  commitments. 

5  The  Commission  would  like  to  clarify  that  the 
term  "ITS  Coordinator"  is  used  interchangeably 
with  the  term  "PCX  Coordinating  Specialist"  as 
defined  in  new  Rule  5.20(a)(xi). 
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commitments  on  behalf  of  other 
specialists  in  that  issue. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

At  the  PCX,  there  are  generally  two 
registered  specialists  per  equity  issue 
traded  on  the  Exchange.**  However, 
there  is  only  one  specialist  per  issue 
who  acts  as  the  ITS  Coordinator.  The 
ITS  Coordinator  is  generally  responsible 
for  coordinating  acceptance  of  incoming 
ITS  commitments  among  the  specialists 
in  a  particular  stock.  The  PCX  expects 
that  there  will  continue  to  be  only  one 
ITS  Coordinator  per  stock  after  the 
Exchange  expands  the  number  of 
specialists  per  issue. 

Currently,  any  PCX  specialist  may 
send  an  outbound  ITS  commitment  to 
another  market  center  without  that  ITS 
Coordinator's  assistance.  A  PCX 
specialist  who  is  not  an  ITS  Coordinator 
may  also  receive  inbound  ITS 
commitments  without  the  involvement 
of  the  ITS  Coordinator,  as  long  as  the 
ITS  Coordinator  is  not  designated  to 
participate  in  the  trade  as  a  result  of  the 
inbound  commitment.''  However,  if  an 
inbound  commitment  involves  more 
than  one  PCX  specialist  as  the  contra 
side,  then  the  ITS  Coordinator  is 
required  to  coordinate  the  execution  of 
the  commitment  among  the  PCX 
participants  verbally. 

The  current  PCX  rules  do  not 
expressly  authorize  the  ITS  Coordinator 
to  accept  ITS  commitments  on  behalf  of 
other  specialists.  The  ITS  Coordinator 
needs  to  obtain  the  verbal  consent  of  the 
other  specialist  before  accepting  an 


inboimd  commitment  on  behalf  of  that 
other  specialist.  The  PCX  is  now 
proposing  to  provide  the  ITS 
Coordinator  with  the  express  authority 
to  accept  ITS  commitments  on  behalf  of 
other  specialists.  The  Exchange  believes 
that  this  rule  change  is  necessary  in 
order  to  assure  that  there  will  be  no 
delays  in  the  acceptance  of  inbound  ITS 
commitments,  where  there  is  more  than 
one  specialist  quoting  at  the  price  of  the 
inboimd  commitment.^ 

For  example,  assume  Specialist  A  and 
Specialist  B  (PCX  specialists)  are  both 
bidding  $20  (the  national  best  bid)  for 
500  shares  of  XYZ  stock.  If  the  PCX 
receives  an  inboimd  ITS  commitment  to 
sell  1,000  shares  of  stock,  and  if 
Specialist  A  is  the  ITS  Coordinator,  then 
Specialist  A  will  confirm  with 
Specialist  B  that  500  shares  of  XYZ  may 
be  accepted  by  Specialist  A  on 
Specialist  B's  behalf.  The  proposed  rule 
change  would  allow  Specialist  A  to 
accept  the  500  shares  on  Specialist  B's 
behalf,  on  the  ground  that  Specialist  B's 
bid  for  500  shares  is  still  outstanding  at 
the  time  that  Specialist  A  receives  the 
inbound  commitment  for  1,000  shares. 
Whenever  an  inbound  ITS  commitment 
is  received  on  the  PCX,  the  specialists 
whose  quotes  prompted  the  inbound 
commitment  will  be  notified  by  a 
"shadow"  message  that  the  inbound 
commitment  has  been  received  on  the 
PCX.." 

Specifically,  the  PCX  is  proposing  to 
adopt  new  Rule  5.20,  Commentary  .04, 
which  will  provide  that  in  the  case  of 
the  assignment  of  an  ITS  stock  to  more 
than  one  PCX  Registered  Specialist,  the 
PCX  Coordinating  Specialist  or  PCX 
Registered  Specialist  at  whose  ITS 
station  an  ITS  commitment  to  trade  is 
received  is  authorized  to  accept  such 
commitment  at  the  PCX  bid  or  offer 
price,  if  still  available  (or  at  a  better 
price  if  available),  and  up  to  the  size  of 
the  PCX  bid  or  offer  without  the  need 
to  communicate  with  other  PCX 
members. 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,'°  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),"  in 
particular,  in  that  it  is  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing. 


•"The  PCX  expects  that  there  will  be  more  than 
one  specialist  per  stock  when  its  competing 
specialist  program  is  implemented.  See  Exchange 
Act  Release  No.  41327  (April  22.  1999).  64  FR 
23370  (April  30,  1999). 

"The  ITS  Coordinator  need  not  coordinate  the 
commitment  if  he  or  she  is  not  quoting  at  the  price 
of  the  inbound  commitment  and  is  not  representing 
an  order  at  that  price. 


"Priority  and  parity  niles  will  not  be  affected  bv 
the  proposed  rule  change.  Telephone  conversation 
between  Michael  Pierson.  Director.  Regulatory 
Policy.  PCX.  and  Christine  Richardson.  Attorney, 
and  Maria  Chidsey.  Attorney.  Division  of  Market 
Regulation,  Commission  (January  18,  2000). 

^  See  also  Amendment  No.  1. 

'"ISU.S.C.  78f(b). 

"  15  U.S.C.  78f[b)(5). 


settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  EfiTectiyeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of  this 
notice  in  the  Federal  Register  or  within 
such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule  is 
cons  stent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary,  , 

Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-99-37  and  should  be 
submitted  by  February  15,  2000. 
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For  the 
Market  Regul 
authority'^ 


Commission,  by  the  Division  of 
atiqn,  pursuant  to  delegated 


Margaret  H.  Mel  arland, 

Deputy  Secretary . 

(FR  Doc.  00-173  i  Filed  1-24-00;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  tlie  Philadelphia  Stock 
Exchange,  inc^  Relating  to  the 
Permanent  Ap^val  of  the  Elimination 
of  Position  and  Exercise  Limits  for 
FLEX  Equity  Gbtions 

January  18.  200oj 

Pursuant  to  i  iection  19(b)(1)  of  the 
Securities  Exci  ange  Act  of  1934 
("Exciiange  Ac  "  or  "Act"),i  and  Rule 
19b-4  tliereun(  er,^  notice  is  hereby 
given  that  on  January  4,  2000,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  iixchange  Commission 
("SEC"  or  "Coi  imission")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  Phlx.  The  Commission 
is  publishing  tAis  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Phlx  request*  permanent  approval  for 
the  elimination  of  position  and  exercise 
limits  3  on  Flexible  Exchange  Options 
on  equity  secuiities  ("FLEX  equity 
options"). 

n.  Self-Regula^ry  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  v  ith  the  Commission,  the 
self-regulatory  organization  included 
statements  con  :erning  the  purpose  of 
and  basis  for  tl  e  proposed  rule  change 


'M7CFR20O 
'  15  U.S.C.  78s(b  I 
z  17  CFR  240.1 
^Position  limits 
of  option  contracts 
of  the  markut  [i.e 
puts  or  long  puts 
or  written  by  an 
acting  in  concert 
investor  or  group  (i 
exercising  more  thi 
calls  in  a  particulai 
business  days. 


30-3(a)(12). 


1). 

9li-4. 

mpose  a  ceiling  on  the  number 
n  each  class  on  the  same  side 
ggregating  long  calls  and  short 
d  short  calls)  that  can  be  held 

intestor  or  group  of  investors 
9(ercise  limits  prohibit  an 

investors  acting  in  concert  from 
n  a  specified  number  of  puts  or 
class  within  five  consecutive 


and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  m  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  U\e  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  requests  permanent 
approval  of  the  pilot  program 
eliminating  position  and  exercise  limits 
on  FLEX  equity  options.  FLEX  equity 
options  at  the  Phbc  have  been  trading 
since  January  1998.^  The  Commission 
approved  the  elimination  of  position 
and  exercise  limits  on  FLEX  equity 
options,  on  a  two-year  pilot  basis, 
concurrently  with  the  approval  of  the 
trading  of  FLEX  equity  options.' 

In  addition  to  eliminating  position 
and  exercise  limits,  the  pilot  program 
required  that  a  member  or  member 
organization  (other  than  a  Specialist  or 
Registered  Options  Trader)  report  to  the 
Exchange  information  for  each  account 
that  maintains  a  position  on  the  same 
side  of  the  market  in  excess  of  the 
position  limit  established  pursuant  to 
the  applicable  exchange  rule  for  Non- 
FLEX  Equity  options  of  the  same  class. 
The  report  included  information 
regarding  the  FLEX  Equity  option 
position,  positions  in  any  related 
instrument,  the  purpose  or  strategy  for 
the  position,  and  the  coUatered  used  by 
the  account.^ 

Furthermore,  the  Commission,  in  its 
order  approving  the  pilot  program, 
required  the  Exchange  to  submit  a 
report  containing  a  description  of:  (i)  the 
types  of  strategies  used  by  FLEX  Equity 
options  market  participants  and 
whether  FLEX  Equity  options  are  being 
used  in  lieu  of  existing  standardized 
equity  options;  (ii)  the  type  of  market 
participants  using  FLEX  Equity  option 
both  before  and  during  the  pilot 
program,  including  how  the  utilization 
of  FLEX  Equity  options  has  changed; 
(iii)  the  average  size  of  FLEX  Equity 


*  Securities  Exchange  Act  Release  No.  39549 
(Januarj'  14.  1998),  63  FR  3601  (January  23,  1998) 
(approving  SR-Phbc-96-38). 

■^  The  Commission  notes  that  it  recently  approved 
identical  proposed  rule  changes  from  the  American 
Stock  Exchange,  Chicago  Board  Options  Exchange 
and  the  Pacific  Exchange.  See  Securities  Exchange 
Act  Release  No.  42223  (December  10.  1999),  64  FR 
71158  (December  30.  1999)  (approving  SR-Amex- 
99-^0,  SR-PCX-99-41,  and  SR-CBOE-99-59). 

^The  Exchange  also  required  that  an  updated 
report  be  filed  when  a  change  in  the  options 
position  occurred  or  when  a  significant  change  in 
the  hedge  of  that  position  occurred. 


option  contracts  both  before  and  during 
the  pilot  program,  the  size  of  the  largest 
FLEX  Equity  option  contract  on  any 
given  day  both  before  and  during  the 
pilot  program,  and  the  size  of  the  largest 
FLEX  Equity  option  held  by  any  single 
customer/member  both  before  and 
during  the  pilot  program;  and  (iv)  any 
impact  on  the  prices  of  imderlying 
stocks  diuing  the  establishment  or 
unwinding  of  FLEX  positions  that  are 
greater  than  three  times  the  standard 
position  limit.  Phlx  filed  its  report, 
which  will  be  discussed  below,  on  July 
15, 1999. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  ^  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  located  at  the  above  address. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


•  15  U.S.C.  78f[b)(5). 
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the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-99-57  and  should  be 
submitted  by  February  15,  2000. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6  and  11 A  of 
the  Act."  Specifically,  the  Commission 
believes  that  the  rule  proposal  is 
designed  to  prevent  ft'audulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  11 A  of  the  Act  in  that  the 
permanent  elimination  of  position  and 
exercise  limits  for  FLEX  Equity  options 
allows  the  Exchange  to  better  compete 
with  the  growing  over-the-counter 
("OTC")  market  in  customized  equity 
options,  thereby  encouraging  fair 
competition  among  brokers  and  dealers 
and  exchange  markets.  The  attributes  of 
the  Exchange's  options  markets  versus  a 
OTC  market  include,  but  are  not  limited 
to,  a  centralized  market  center,  an 
auction  market  with  posted  transparent 
market  quotations  and  transaction 
reporting,  parameters  and  procedures 
for  clearance  and  settlement,  and  the 
guarantee  of  The  Options  Clearing 
Corporation  ("OCC")  for  all  contracts 
traded  on  the  Exchange. 

The  Commission  has  generally  taken 
a  gradual,  evolutionary  approach  toward 
expansion  of  position  and  exercise 
limits.  Given  that  the  current  pilot 
program  has  run  for  the  past  two  years 
without  incident,  the  Commission 
believes  that  it  is  appropriate  to  approve 
the  pilot  on  a  permanent  basis,  First,  the 
FLEX  Equity  options  market  is 
characterized  by  large,  sophisticated 
institutional  investors  {or  extremely 
high  net  worth  individuals),  who  have 
both  the  experience  and  ability  to 
engage  in  negotiated,  customized 
transactions.  For  example,  with  a 
required  minimum  size  of  250  contracts 
(or  the  number  of  contracts  having  $1 
million  of  underlying  equivalent  value) 
to  open  a  transaction  in  a  new  series," 


8  See  1 5  U.S.C.  78f(b)  and  78k-l .  In  approving 
this  rule  change,  the  Commission  notes  that  it  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  Id.  at  78c(f). 

sSeePhlx  Rule  1079(a)(8)(A)(ii). 


FLEX  Equity  options  are  designed  to 
appeal  to  institutional  investors,  and  it 
is  unlikely  that  many  retail  investors 
would  be  able  to  engage  in  options 
transactions  at  that  size.  Second,  all  of 
the  Exchange's  other  ciurent  rules  and 
provisions  governing  FLEX  Equity 
options  remain  applicable.'"  Third,  the 
OCC  will  serve  as  the  counter-party 
guarantor  in  every  exchange-traded 
transaction.  Fourth,  the  proposed 
elimination  of  position  and  exercise 
limits  for  FLEX  Equity  options  could 
potentially  expand  the  depth  and 
liquidity  of  the  FLEX  equity  market 
without  significantly  increasing 
concerns  regarding  intermarket 
manipulations  or  disruptions  of  the 
options  or  the  underlying  securities. 
Fifth,  the  enhanced  reporting 
requirements  should  help  the  Exchange 
to  monitor  accounts  imder  risk  and  to 
take  any  appropriate  action.  Finally,  the 
Exchange's  surveillance  program  will  be 
applicable  to  the  trading  of  FLEX  Equity 
options  and  should  detect  and  deter 
trading  abuses  arising  from  the 
elimination  of  position  and  exercise 
limits. 

As  described  above,  the  Exchange  has 
adopted  important  safeguards  that  will 
allow  it  to  monitor  large  positions  in 
order  to  identify  instances  of  potential 
risk  and  to  assess  additional  margin 
and/or  capital  charges,  if  necessary.  The 
Exchange  requires  each  member  or 
member  organization  (other  than  a 
Specialist,  a  Registered  Options  Trader, 
a  Market  Maker,  or  a  Designated 
Primary  Market  Maker)  that  maintains  a 
position  on  the  same-side  of  the  market 
in  excess  of  the  position  limit  level 
established  pursuant  to  the  applicable 
Exchange  rule ' '  for  Non-FLEX  Equity 
options  of  the  same  class  to  report 
information  to  the  exchange  regarding 
the  FLEX  Equity  option  position, 
positions  in  any  related  instrument,  the 
purpose  or  strategy  for  the  position,  and 
the  collateral  used  by  the  accoimt.  By 
monitoring  accounts  in  excess  of  the 
Non-FLEX  Equity  option  position  limit 
in  this  manner,  the  Exchange  should  be 
provided  with  the  information 
necessary  to  determine  whether  to 
impose  additional  margin  and/or 
whether  to  assess  capital  charges  upon 
a  member  organization  carrying  the 
account.  In  addition,  this  information 
should  allow  the  Exchange  to  determine 
whether  a  large  position  could  have  an 
undue  effect  on  the  underlying  market 
and  to  take  the  appropriate  action. 

The  Commission  believes  that  it  is 
reasonable  to  treat  FLEX  Equity  options 
differently  than  regular  standardized 


options.  FLEX  options  compete  directly 
with  OTC  options.  The  Commission 
believes  that  it  would  be  beneficial  to 
attract  OTC  activity  back  to  a  more 
transparent  market  with  a  clearinghouse 
guarantee.  Hence,  a  liberalization  of 
position  limits  for  FLEX  Equity  options 
is  a  measured  deregulatory  means  to 
enable  the  Exchange  to  compete  with 
the  OTC  market  while  preserving 
important  oversight  safeguards. 

As  noted  above,  the  Exchange  was 
required  to  submit  a  report  assessing  the 
effects  of  the  pilot  program.  This 
information  was  required  to  allow  the 
Commission  to  valuate  the 
consequences  of  the  program  and  to 
determine  whether  permanent  approval 
was  appropriate.  The  Commission  has 
reviewed  Phlx's  report.  Although  the 
Commission  caiuiot  entirely  rule  out  the 
potential  for  future  adverse  effects  on 
the  securities  markets  for  the  FLEX 
Equity  options  or  component  securities 
underlying  FLEX  Equity  options,  the 
report  supports  permanent  approval  of 
the  pilot  because  such  effects  and 
abuses  have  not  occiured  over  the  two 
year  pilot  period. 

In  the  report,  the  Exchange  indicates 
that  there  were  no  instances  of  any 
unusual  market  effects  developing  out 
of  FLEX  trades.  Through  1998,  there 
were  a  total  of  189  trades,  47  transacted 
by  institutions  and  142  undertaken  by 
retail  customers.  The  average 
institutional  trade  size  was  772 
contracts  with  the  largest  trade 
involving  8,000  contracts.  Retail 
investor  trades  averaged  120  contracts 
with  the  largest  trade  involving  1,760 
contracts.  '^  During  1998,  four  firms 
executed  trades  on  behalf  of  a  total  of 
15  retail  customers.  Based  on  the  above, 
the  Exchange  concludes  that  that 
elimination  of  position  and  exercise 
limits  for  FLEX  Equity  options  did  not 
have  any  impact  on  the  prices  of  the 
underlying  stocks  during  the 
establishment  or  unwinding  of  FLEX 
Equity  positions. 

Finally,  given  the  size  and 
sophisticated  nature  of  the  FLEX  Equity 
options  market,  the  reporting  and 
margin  requirements,  and  the  fact  that  . 
the  pilot  program  has  nm  the  past  two 
years  without  incident,  the  Conunission 


•0  See  Phlx  Rule  1079. 
"  See  Phlx  Rule  1001. 


'^  The  Commission  notes  that  the  minimum  value 
size  for  an  opening  transaction  (other  than  FLEX 
quotes  responsive  to  a  FLEX  request  for  quotes)  in 
any  FLEX  series  in  which  there  is  no  open  interest 
at  the  time  the  request  for  quotes  is  submitted  is  the 
lesser  of  250  contracts  or  the  number  of  contracts 
overlying  SI  million  in  the  underlying  securities. 
However,  the  minimum  value  size  for  a  transaction 
in  any  currently-opened  FLEX  series  is  100 
contracts  in  the  case  of  opening  transactions  for 
FLEX  Equity  options  and  25  contracts  in  the  case 
of  closing  transactions  in  FLEX  Equitv  options.  See 
Phlx  Rule  1079(a)(8)(A)(ii)  and  (a)(8)('B)(i). 
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F  EX^ 
tQ:ks, 


the 
The  Commis  sion  finds  good  cause  for 


approving  the 


proposed  rule  change 


prior  to  the  thi  "tieth  day  after  the  date 
of  publication  if  notice  thereof  in  the 
Federal  Registir.  Specifically,  the 
Commission  b((lieves  that  because 
permanent  ap{  roval  of  the  proposal  will 
allow  the  pilot  program  to  continue 
uninterrupted  lased  on  the  same  terms 
and  condition!  of  the  original  pilot,  it  is 
consistent  witl  the  protection  of 
investors  and  t  le  public  interest  to 
approve  the  pr  aposed  rule  changes  on 
an  accelerated  basis.  Furthermore,  as 
noted  above,  tl  le  Commission  recently 
approved  iden  ical  proposed  rule 
changes  from  t  le  American  Stock 
Exchange,  Chii  :ago  Board  Options 
Exchange  and  he  Pacific  Exchange. '^  A 
full  21-day  cor  iment  period  was 
provided  for  tl  ose  proposals  and  no 
comments  werj  received.  Accordingly, 
the  Commissic  n  believes  it  is  consistent 
with  Section  6  b)(5)  and  Section  19(b)(2) 
of  the  Act  to  gi  ant  accelerated  approval 
to  the  propose!  1  rule  change.'"' 

V.  Conclusion 


on 


It  is  therefi 
Section  19(b)( 
proposed  rule 
is  approved. 


ordered,  pursuant  to 
)oftheAct,'Mhatthe 
:hange  (SR-Phlx-99-57) 


' '  See  supra  noli  5. 

'<  15  U.S.C.  78n'  i)(5)  and  78s(b)(2). 

"ISU.S.C.  78s())(2). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-1737  Filed  1-24-00:  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  No.  3207] 

Bureau  of  Oceans,  International 
Environmental  and  Scientific  Affairs; 
Public  Meeting  to  Discuss 
Preparations  for  Negotiations  on  an 
Annex  to  the  United  States-Canada  Air 
Quality  Agreement  to  Address  the 
Transboundary  Problem  of  Ground- 
Level  Ozone 

summary:  The  United  States 
government,  through  an  interagency 
working  group  chaired  by  the  U.S. 
Department  of  State,-  is  seeking  authority 
to  negotiate  an  annex  to  the  United 
States-Canada  Air  Quality  Agreement  of 
1991.  The  proposed  annex  would  seek 
to  address  transboundary  groimd-level 
ozone  air  quality  problems  by 
establishing  commitments  to  reduce 
emissions  of  major  constituents  of  air 
pollution.  In  preparation  for  the 
proposed  negotiations,  the  United  States 
will  establish  a  negotiating  team 
consisting  of  representatives  of  the  U.S. 
Department  of  State,  the  U.S. 
Environmental  Protection  Agency,  and 
other  interested  U.S.  government 
agencies.  In  addition,  three 
representatives  of  interested  party 
groups  (one  each  from  industry/mining/ 
labor,  U.S.  states,  and  environmental 
groups)  will  be  invited  to  participate  on 
the  U.S.  delegation  to  the  talks.  The  first 
negotiating  session  is  expected  to  take 
place  in  Ottawa,  Canada,  in  February 
2000.  The  U.S.  Department  of  State  will 
host  a  public  meeting  in  advance  of  this 
session  to  outline  issues  likely  to  arise 
in  the  context  of  the  negotiations,  to 
invite  public  comment,  and  to  invite 
interested  parties  to  collaborate  on 
selecting  their  group's  representative  on 
the  U.S.  delegation.  The  public  meeting 
will  take  place  on  Friday,  February  4, 
2000,  from  9:00  a.m.  to  11:00  a.m.  in 
Room  1107  of  the  U.S.  Department  of 
State,  2201  C  Street  NW,  Washington, 
D.C.  To  expedite  their  entrance  into  the 
building,  attendees  should  provide  to 
Eunice  Mourning  of  the  Office  of 
Environmental  Policy,  U.S.  Department 
of  State  (tel.  202-647-9266,  fax  202- 
647-5947)  their  name,  organization, 
date  of  birth  and  Social  Security  number 


"»17  CFR  200.30-3(a)(12). 


by  close  of  business  on  Wednesday, 
February  2,  2000.  Attendees  should 
enter  the  C  Street  entrance  and  bring 
picture  identification  with  them.  For 
further  information,  please  contact  Ms. 
Cornelia  Weierbach,  U.S.  Department  of 
State,  Office  of  Environmental  Policy 
(OES/ENV),  Room  4325,  2201  C  Street 
NW,  Washington  DC  20520.  Phone  202- 
647-4548,  fax  202-647-5947,  e-mail 
weierbachcm@state.gov. 

SUPPLEMENTARY  INFORMATION: 

Air  Quality  Cooperation  With  Canada 

The  United  States  and  Canada 
committed  themselves  to  addressing 
transboundary  air  pollution  issues  in 
the  1991  United  States-Canada  Air 
Quality  Agreement.  Since  that 
Agreement  entered  into  force,  work  has 
focused  on  achieving  reductions  in 
emissions  of  the  two  major  acid  rain 
pollutants:  sulfur  dioxide  (SO2)  and 
nitrogen  oxides  (NOx).  Both  parties 
have  recorded  excellent  progress  in 
complying  with  the  SO2  and  NOx 
emission  reduction  goals  in  the 
Agreement.  Cooperative  efforts  on 
transboundary  air  pollution  issues  have 
led  to  the  recognition  that  the  U.S.  and 
Canada  have  substantial  common 
interests  in  the  mitigation  of  ground- 
level  ozone  and  particulate  matter 
pollution. 

In  April  1997,  President  Clinton  met 
with  Canadian  Prime  Minister  Chretien 
to  discuss,  among  other  issues,  bilateral 
transboundary  pollution  control 
initiatives.  At  that  time,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
Administrator  and  the  Canadian 
Minister  of  the  Environment  signed  the 
Program  to  Develop  a  Joint  Plan  of 
Action  for  Addressing  Transboundary 
Air  Pollution.  The  focus  of  this 
initiative  was  on  ground-level  ozone 
and  particulate  matter.  In  lune  1998, 
these  officials  endorsed  a  report  from 
the  U.S. -Canada  Air  Quality  Committee 
in  which  the  Committee  undertook  to 
deliver,  by  April  1999, 
recommendations  on  the  negotiation  of 
an  ozone  annex  to  the  U.S. -Canada  Air 
Quality  Agreement.  On  April  6,  1999, 
the  Committee  recommended  the 
negotiation  of  an  ozone  annex  to  the 
U.S. -Canada  Air  Quality  Agreement. 
Both  the  Administrator  and  the  Minister 
agreed  with  this  recommendation. 

U.S.  Domestic  Framework  for 
Controlling  Ground-Level  Ozone  and 
Related  Precursors 

The  United  States  has  a  strong 
regulatory  program  under  the  Clean  Air 
Act  (the  Act)  to  reduce  significantly 
emissions  of  ozone  forming  pollutants — 
NOx  and  volatile  organic  compounds 
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(VOCs).  This  regulatory  program  is 
expected  to  form  the  basis  of  any 
commitments  made  by  the  U.S.  imder 
an  ozone  annex  to  the  U.S. -Canada  Air 
Quality  Agreement. 

The  EPA  has  established  national 
ambient  air  quality  standards  (NAAQS) 
for  several  pollutants,  including  ozone. 
To  help  achieve  these  air  quality 
standards,  EPA  has  issued  a  series  of 
national  regulations  over  the  past  20 
years  designed  to  continue  to  diminish 
significantly  emissions  of  VOCs  and 
NOx  from  light-duty  vehicles,  and  NOx 
from  heavy-duty  vehicles.  In  addition, 
EPA  has  begim  phasing  in  control 
programs  to  reduce  these  emissions 
from  non-road  engines.  It  has  also 
reduced  sulfur  in  diesel  fuels,  and 
required  cleaner,  less  volatile  gasoline 
{i.e.,  gasoline  with  a  lower  Reid  Vapor 
Pressure)  in  most  urban  areas  in  the 
country.  Several  additional  programs 
and  regulations  have  been  or  are  being 
phased  in  to  further  reduce  emissions  of 
NOx,  sulfur  and  VOCs  from  vehicles 
and/or  fuels. 

Under  the  Act,  EPA  requires  stringent 
levels  of  control  for  newly  built  or 
modified  industrial  sources  of  ozone 
precursor  emissions  of  NOx  and  VOCs. 
EPA  has  also  issued  a  series  of  emission 
standards  that  are  significantly  reducing 
emissions  of  NOx  from  existing 
industrial  sources. 

Relation  to  the  UNECE  LRTAP  Protocol 

Parties  to  the  U.N.  Economic 
Commission  for  Europe's  (UNECE) 
Convention  on  Long-Range 
Transboundary  Air  Pollution  (LRTAP) 
recently  signed  a  Protocol  to  Abate 
Acidification,  Eutrophication,  and 
Ground-Level  Ozone  (the  LRTAP 
Protocol).  The  U.S.  and  Canada  are  both 
Parties  to  the  LRTAP  Convention,  and 
each  has  signed  the  Protocol.  Under  the 
LRTAP  Protocol,  the  U.S.  and  Canada 
have  agreed  to  bring  forward  emission 
reduction  commitments  for  SO2,  NOx, 
and  VOCs  when  negotiations  on  an 
ozone  annex  to  the  U.S. -Canada  Air 
Quality  Agreement  are  completed.  The 
agreements  in  the  LRTAP  Protocol  were 
based  on  an  understanding  by  the 
European  parties  that  the  U.S.  and 
Canada  intended  to  negotiate  an  ozone 
annex,  and  would  be  committing  to 
specific  control  programs  and/or 
emission  reductions  under  that  annex. 
Their  obligations  under  the  annex 
would  then  be  incorporated 
automatically  into  the  LRTAP  Protocol. 
Negotiation  of  this  aimex  would, 
therefore,  provide  the  basis  of 
commitments  under  the  LRTAP 
Protocol. 


Participation  of  Interested  Party 
Representatives  on  the  U.S.  Delegation 

In  order  to  further  the  public  interest, 
the  Department  of  State,  in  consultation 
with  other  U.S.  government  agencies, 
will  invite  three  representatives  from 
among  all  interested  members  of  the 
public  to  participate  in  the  negotiations 
as  (non-U.S.  government)  members  of 
the  U.S.  delegation.  One  individual  will 
be  invited  to  represent  each  of  the 
.following  groups:  industry/mining/ 
labor,  U.S.  states,  and  environmental/ 
public  interest  groups.  Organizations 
that  are  members  of  each  group  are 
invited  to  nominate  a  spokesperson  and 
collaborate  on  the  selection  of  the 
representative  who  will  participate  on 
the  U.S.  delegation. 

The  spokesperson  of  each  group 
should  notify  the  Office  of 
Environmental  Policy,  U.S.  Department 
of  State,  not  later  than  February  11, 
2000,  of  the  group's  selection  of  its 
representative.  Further  discussion  of  ■ 
this  process  will  take  place  at  the 
February  4,  2000  public  meeting. 

Timetable  and  Point  of  Contact 

The  United  States  and  Canada  expect 
to  begin  negotiations  on  the  ozone 
cuuiex  in  February  2000,  and  expect  to 
complete  negotiations  by  the  end  of 
2000,  with  negotiating  sessions  to  occur 
every  three  to  foiu'  months.  In 
preparation  for  the  proposed 
negotiation,  the  Administration  is 
preparing  its  position  for  the 
negotiation,  and  has  scheduled  a  public 
meeting  to  be  held  on  Friday,  February 
4,  2000  from  9:00  a.m.  to  11:00  a.m.  in 
Room  1107  of  the  U.S.  Department  of 
State.  Members  of  the  Interagency 
Committee  who  will  participate  in  the 
proposed  negotiation  will  provide  an 
overview  of  U.S.  preparations  for  the 
first  session.  The  U.S.  Department  of 
State  is  issuing  this  notice  to  help 
ensure  that  interested  and  potentially 
affected  parties  are  aware  of  and 
knowledgeable  about  these  negotiations, 
and  have  an  opportunity  to  offer 
comments.  Prior  to  subsequent 
briefings,  we  will  be  contacting 
organizations/individuals  that  have 
expressed  an  interest  by  mail,  fax  or  e- 
mail.  Those  organizations/individuals 
which  cannot  attend  the  February  4, 
2000  meeting,  but  wish  to  either  submit 
a  written  comment  or  to  remain 
informed,  should  provide  Eunice 
Mourning  of  the  Office  of 
Environmental  Policy,  U.S.  Department 
of  State  (phone  202-647-9266;  fax  202- 
647-5947)  with  their  statement  and/or 
their  name,  organization,  address, 
telephone  and  fax  numbers,  and  their  e- 
mail  address. 


Dated:  (anuary  19.  2000. 
Daniel  Fantozzi, 

Director,  Office  of  Environmental  Policy. 
(FR  Doc.  00-1733  Filed  1-24-00;  8:45  am] 

BILUKG  CODE  4710-06-P 


TENNESSEE  VALLEY  AUTHORITY 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 

Valley  Authority  (Meeting  No.  1515). 

TIME  AND  DATE:  9  a.m.  (CST),  January  27, 

2000. 

PLACE:  TVA  Environmental  Research 

Center  Auditorium,  Muscle  Shoals, 

Alabama. 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
6n  December  8,  1999. 

New  Business 

B — Purchase  Award 

Bl.  Supplement  to  contract  with  U.S. 
Fleet  Leasing  for  fleet  maintenance 
services. 

B2.  Cooperative/contract  agreement 
with  Bicentennial  Volunteers, 
Incorporated,  for  volimteer,  special 
projects,  and  staff  augmentation 
services. 

C — Energy 

Cl.  Supplement  to  Contract  No. 
99PPW-235218-002  with  ABB 
Environmental  Systems  to  design, 
manufacture,  and  deliver  selective 
catalytic  reduction  process  equipment 
for  any  TVA  fossil  plant. 

C2.  Supplement  to  Contract  No. 
98P6D-195379  with  General  Electric 
Company  for  the  manufacture  and 
turnkey  installation  of  new  simple  cycle 
dual  fuel  combustion  turbine  generating 
units. 

E — Real  Property 

El.  Public  auction  sale  of 
approximately  0.23  acre  of  land  located 
on  Cherokee  Lake  in  Grainger  County, 
Tennessee  (Tract  No.  XCK-581)  to 
resolve  an  existing  house  encroachment 
on  one  lot  and  to  provide  adequate  area 
on  a  second  adjoining  lot  to  permit 
home  construction. 

E2.  Grant  of  permanent  easement, 
without  charge,  except  for  payment  of 
TVA's  administrative  costs,  to  the  State 
of  Tennessee  for  highway  improvement 
purposes,  affecting  5  acres  of  land  on 
Watts  Bar  Lake  in  Rhea  County, 
Tennessee  (Tract  No.  XTWBR-141H). 

E3.  Grant  of  a  permanent  recreation 
easement,  without  charge,  except  for 
payment  of  TVA's  administrative  costs. 
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approximately 
the  Oxford,  Mississippi 
substation 
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Dated:  lanuary 
Edward  S.  Chrislenbury 

General  Counselpnd 
[FR  Doc.  00-170 
BILUNG  CODE  812(H08-M 
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Secretary. 
Filod  1-24-00;  11:00  am] 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
filed  during  the  week  ending  January 
14, 2000 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisi<ms  of  49  U.S.C. 
sections  412  and  41^.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2000-6774. 

Dated  Filed:  January  10.  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Sufc/ec(.PSC/Reso/102  dated 
December  16.  1999. 

Finally  Adopted  Resos/Recommended 
Practices  rl-49  Minutes — PSC/Minutes/ 
012  dated  December  16.  1999. 

Intended  effective  date:  June  1.  2000. 

Docket  Number:  OST-2000-6786. 

Dated  Filed:  January  11.  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0403  dated  7  January 
2000. 

Mail  Vote  059— Resolution  070tt— 
TC3  Excursion  Fares  between  South 
East  Asia  and  South  Asian 
Subcontinent. 

Intended  effective  date:  1  April  2000. 

Dorothy  W.  Walker, 

Federal  Register  Liaison. 

[FR  Doc.  00-1728  Filed  1-24-00:  8:45  ami 

BILUNG  CODE  4910-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  January  14, 2000 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-2000-6777. 

Dated  Filed:  January  11,  2000. 


Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  February  8,  2000. 

Description:  Application  of  Trans 
Borinquen  Air,  Inc.  pursuant  to  49 
U.S.C.  Section  41102  and  Subpart  Q, 
applies  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Foreign  Charter  Air  Transportation 
between  the  United  States,  Puerto  Rico. 
Dominican  Republic  and  the  Caribbean. 

Dorothy  W.  Walker. 

Federal  Register  Liaison. 

[FR  Doc.  00-1729  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  4910-62-l> 


DEPARTMTENT  of  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Jefferson,  Clear  Creek,  Summit,  Eagle, 
and  Garfield  Counties,  Colorado 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  Intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
programmatic  Environmental  Impact 
Statement  (EIS)  will  be  prepared  for  the 
1-70  Mountain  Corridor  from  the 
intersection  of  State  Highway  C470  in 
Jefferson  County  to  Glenwood  Springs 
in  Garfield  County,  a  distance  of 
approximately  140  miles  crossing  five 
counties  in  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Sands,  FHWA  Colorado  Division, 
555  Zang  Street,  Room  250,  Denver.  CO 
80228,  Telephone:  303/969-6730, 
extension  362. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA).  and  as  implemented 
by  the  Council  on  Environmental 
Quality  (CECy  regulations  (40  CFR  parts 
1500-1508)  and  FHWA  regulations  (23 
CFR  part  771),  the  FHWA.  in 
cooperation  with  the  Colorado 
Department  of  Tremsportation  (CDOT). 
is  issuing  this  notice  of  intent  to  prepare 
a  programmatic  Tier  1  EIS.  The  EIS  will 
be  prepared  in  compliance  with  CEQ 
regulations  at  40  CFR  1501.7  and  as 
authorized  by  40  CFR  1502.20  and  23 
CFR  771.111(g),  to  take  a  broad  view  of 
the  transportation  issues  and  alternative 
solutions  to  assist  in  identifying  needed 
safety  and  mobility  improvements  and 
reducing  congestion  on  the  1-70 
Mountain  Corridor.  The  Federal 
Railroad  Administration,  though  not 
having  jurisdiction  over  the  project,  will 
serve  as  a  cooperating  agency,  providing 
technical  assistance  on  rail  technology. 
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The  U.S.  Environmental  Protection 
Agency  also  will  serve  as  a  cooperating 
agency.  In  addition,  FHWA  and  CDOT 
will  coordinate  closely  with  the  U.S. 
Forest  Service,  Federal  Transit 
Administration,  and  other  federal,  state, 
and  local  agencies  throughout  the 
preparation  of  the  programmatic  EIS. 

Recognizing  the  need  to  act  on 
projected  increases  in  congestion  and 
other  mobility  problems  that  have  been 
forecasted  over  a  period  of  the  next  20 
years,  CDOT  commissioned  the  1-70 
Mountain  Corridor  Major  Investment 
Study  (MIS),  which  was  completed  in 
late  1998.  The  recommended 
improvements  resulting  from  the  MIS 
address  alternatives  for  increased  safety 
and  to  accommodate  existing  and  future 
traffic  demand.  Reference  is  made  to 
such  MIS,  which  is  available  for 
examination  at  the  Colorado  Department 
of  Transportation,  Region  One,  18500 
East  Colfax  Avenue,  Ainora,  Colorado 
80011. 

As  the  next  step  and  to  meet 
objectives  in  the  MIS,  CDOT  planned  to 
prepare  a  site-specific  EIS  to  address  a 
16-mile-long  corridor  between  U.S.  40 
and  Floyd  Hill,  Clear  Creek  County 
(Federal  Register  Vol.  64,  No.  103. 
pages  29079-29080,  May  28, 1999),  an 
area  in  need  of  immediate 
improvements,  in  conjunction  with  a 
secondary  and  cumulative  impact  study 
of  the  entire  1-70  Mountain  Corridor. 
However,  in  response  to  public  concern, 
CDOT  will  postpone  the  preparation  of 
the  site-specific  EIS  and  begin 
preparation  of  the  programmatic  EIS. 

Tne  programmatic  EIS  will  enable 
CDOT  and  FHWA  to  address  the 
transportation  problems  of  the  1-70 
Mountain  Corridor  comprehensively  as 
part  of  the  overall  1-70  Mountain 
Corridor  transportation  system.  The 
overall  project  termini  will  extend  from 
C470  to  Glenwood  Springs  in  order  to 
assess  the  transportation  problems 
within  the  1-70  Mountain  Corridor. 
While  the  project  termini  are  proposed 
to  match  the  problem  area,  some  of  the 
proposed  solutions  will  extend  into 
other  major  locales  or  corridors  {e.g., 
metropolitan  Denver  area).  The 
transportation  elements  identified  in  the 
MIS  include  fixed  guideway  transit, 
improved  rubber  tire  transit,  highway 
improvements,  aviation,  and  alternate 
routes.  These  and  any  other  reasonable 
alternatives  identified  through  public 
comment  during  scoping  will  be 
addressed.  The  programmatic  EIS  will 
develop  a  20-year  transportation  plan 
and  a  50-year  vision  for  the  1-70 
Mountain  Corridor  with  the  intent  to 
balance  competing  interests  and  uses  of 
the  corridor.  The  20-year  plan  will  be  a 
cost-constrained  plan  that  will  prioritize 


improvements  and  establish  procedures 
for  site-specific  environmental  studies. 
The  programmatic  EIS  will  identify  the 
locations,  modes  of  transportation, 
critical  environmental  resources,  and 
general  mitigation  policy  for  the 
preferred  alternative. 

The  approach  to  the  assessment  of 
environmental  impacts  will  begin  with 
agency  and  public  scoping  to  identify 
the  issues  and  concerns  associated  with 
the  corridor.  The  results  of  scoping  will 
help  define  the  eiltematives  and  the 
scope  of  the  enviroiunental  studies  to  be 
conducted.  Alternatives  proposed  in  the 
MIS  and  identified  through  scoping  will 
be  evaluated  and  screened  to  narrow  the 
range  of  alternatives  considered  for  the 
1-70  Moimtain  Corridor  programmatic 
EIS.  Alternatives  examined  will  be 
eliminated  either  through  screening  or 
advanced  to  environmental  analysis  for 
the  programmatic  EIS.  The  assessment 
will  focus  on  cumulative  environmental 
impacts.  The  studies  and  assessment 
will  be  docmnented  in  the  draft 
programmatic  EIS.  After  its  publication, 
the  draft  programmatic  EIS  will  be 
available  for  agency  and  public  review 
and  comment,  and  public  hearings  will 
be  held.  On  the  basis  of  the  draft 
programmatic  EIS  and  the  comments 
received,  a  preferred  alternative  20-year 
plan  and  50-year  vision  will  be  selected 
and  preparation  of  the  final 
programmatic  EIS  and  Record  of 
Decision  will  proceed. 

The  Record  of  Decision  for  the 
programmatic  EIS  will  not  result  in  the 
environmental  clearance  of  any  1-70 
transportation-related  improvements. 
However,  individual  projects  could 
proceed  for  1-70  improvements  if  they 
comply  with  23  CFR  771.111(f)  criteria: 

(1)  Connect  logical  termini  and  be  of 
sufficient  length  to  address 
environmental  issues  on  a  broad  scope, 

(2)  have  independent  utilit>'  or 
independent  significance,  and  (3)  not 
restrict  consideration  of  alternatives  for 
other  reasonably  foreseeable 
transportation  improvements.  To  date, 
projects  that  comply  with  23  CFR 
771.111(f)  include  the  Eagle  County 
Airport  Interchange,  Hogback  Park-n- 
Ride,  Georgetown  Rockslide  Mitigation 
Project,  Colorado  Intermountain  Fixed 
Guideway  Authority  Demonstration  and 
Testing  Project,  Intermountain 
Connection  Project,  and  Eisenhower 
Tunnel  Lighting  Improvements.  If  any 
other  projects  emerge  during  the 
programmatic  EIS  that  comply  with  23 
CFR  771.111(f),  they  will  be  noticed 
publicly  in  advance.  At  present,  it  is 
anticipated  that  the  1-70  Mountain 
Corridor  programmatic  EIS  process  will 
be  completed  in  late  2002. 


Integral  witkthe  programmatic  EIS 
process,  CDOT  and  FHWA  will  conduct 
an  extensive  and  broad  public 
involvement  program  to  keep  federal, 
state,  and  local  agencies,  organizations, 
and  interested  individuals  informed  and 
to  provide  ample  opportunities  for  such 
agencies,  organizations,  and  the  public 
to  participate  throughout  the  three-year 
process.  To  ensure  that  the  full  range  of 
issues  and  alternatives  related  to  this 
proposed  action  are  identified  and 
addressed,  written  comments, 
suggestions,  or  questions  should  be 
directed  to  the  FHWA  at  the  address 
provided  above  or  directed  to: 

Ms.  Cecelia  Joy,  Planning  and 
Environmental  Manager,  Colorado 
Department  of  Transportation-Region  1, 
18500  East  Colfax  Avenue,  Aurora, 
Colorado  80011,  Telephone:  303/757- 
9112. 

Information  describing  the  purpose  of 
the  project,  proposed  alternatives,  area 
to  be  evaluated,  public  involvement 
program,  and  preliminary  project 
schedule  will  be  available  upon  request 
by  contacting  Cecelia  Joy  at  the  address 
and  telephone  number  noted  above. 
Scoping  comments  may  be  made 
verbally  or  in  writing  to  Ms.  Joy  and  at  » 
futiu-e  public  meetings,  the  locations, 
dates,  and  times  of  which  will  be 
announced  through  public  notice 
(newspaper  advertisements  and  other 
means),  as  contemplated  by  40  CFR 
1506.6  and  the  following  CDOT  public 
notice  procedure  for  comparable 
actions. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  January  13,  2000. 
Ronald  A.  Speral, 

Program  Team  Leader,  Colorado  Division, 
Federal  Highway  Administration,  Lakewood, 
Colorado. 

[FR  Doc.  00-1710  Filed  1-24-00;  8:45  am] 
BIUJNQ  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement: 
Merced  County,  CA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  expressway 


4016 


Federal  Register /Vol.  65,  No.  16 /Tuesday,  January  25,  2000 /Notices 


project  in  Merci  (d  County, in  Merced 
County,  Califor  lia. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  F.  Tally.  Team  Leader,  District 
Operations — Nt  rth,  California  Division, 
980  9th  Street,  Suite  400,  Sacramento, 
CA  95814-2724,  Telephone:  (916)  498- 
5020. 

SUPPLEMENTARY  INFORMATION:  The 
FffWA,  in  cooperation  with  the 
California  Depa  tment  of  Transportation 
(Caltrans)  and  t]  le  Merced  Coimty 
Department  of  Public  Works,  will 
prepare  an  envi  ronmental  impact 
statement  (EIS)  du  a  proposal  to 
construct  a  regii  )nal  arterial,  the  Campus 
Parkway,  in  Me  reed  Coimty.  The 
proposed  project  would  involve  the 
construction  of  an  alignment,  between 
the  State  Route  99/Mission  Avenue 
Interchange  to  t  le  southwest  and  the 
Bellevue  Road  tp  the  northeast.  The 
project  would  be  approximately  10.5 
kilometers  (6.5  niles)  in  length. 

Construction  af  this  corridor  is 
considered  nec<  ssary  to  provide  for  the 
locally  projectei  1  future  traffic  demand 
and  conform  with  the  regional 
transportation  p  lanning  for  the  year 
2020.  The  proposed  project  would 
provide  access  1  o  the  Merced's  eastern 
industrial  area,  the  northern  area  of  the 
city  of  Merced,  md  the  University 
Commimity  Specific  Use  Development 
Plain  area  near  lake  Yosemite,  which 
encompasses  th  3  site  for  the  campus  of 
the  University  c  f  California  at  Merced. 
Alternatives  un  ler  consideration 
include:  (1)  Taking  no  action  and  (2) 
constructing  a  f  )ur-lane  limited  access 
highway  on  the  ultimate  six-lane  Right- 
of-Way.  Incorpc  rated  into  and  studied 
with  the  varioui  i  build  alternatives  will 
be  design  variat  ions  of  grade  and 
aligiunent. 

Letter  descrih  ing  the  proposed  action 
and  soliciting  c  )mments  will  be  sent  to 
appropriate  Fee  eral.  State,  and  Local 
agencies,  and  tc  private  organizations 
and  citizens  wh  o  have  previously 
expressed  or  ar(  i  known  to  have  interest 
in  this  proposal.  Public  information 
meetings  will  bi  $  held  in  Merced  County 
between  March  and  November  2000.  In 
addition,  a  pub  ic  hearing  will  be  held. 
Public  notice  w  ill  be  given  of  the  time 
and  place  of  th(  meetings  and  hearing. 
The  draft  EIS  w  ill  be  available  for  public 
and  agency  revi  ew  and  comment  prior 
to  the  public  he  aring.  No  formal  scoping 
meeting  is  plan  led  at  this  time. 

To  ensure  tha  t  the  full  range  of  issues 
relate  to  this  pr  )posed  action  are 
addressed  and  ill  significant  issues  are 
identified,  com  nents  and  suggestions 
are  invited  fron  i  all  interested  parties. 
Comments  or  q  lestions  concerning  this 
proposed  actioi  and  the  EIS  should  be 


directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
program  Number  20.205,  Highway  research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  January  19,  2000. 
Robert  F.  Tally, 

Team  Leader,  District  Operations — North 

California  Division,  Federal  Highway 

Administration. 

[FR  Doc.  00-1712  Filed  1-24-00;  8:45  am) 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33844] 

Kansas  City  Souttiern  Industries,  Inc., 
at  al. — Corporate  Family  Transaction 
Exemption 

Kansas  City  Southern  Industries,  Inc. 
(KCSI),  Kansas  City  Southern  Lines,  Inc. 
(KCSL),  The  Kansas  City  Southern 
Railway  Company  (KCSR),  KCS 
Transportation  Company  (KCST), 
Gateway  Western  Railway  Company 
(GWWR),  and  Gateway  Eastern  Railway 
Company  (GWER)  (collectively, 
applicants), '  have  filed  a  verified  notice 
of  exemption.  The  exempt  transaction 
involves  KCSR's  acquisition  of  KCST's 
rail  subsidiaries,  GWWR  and  GWER, 
through  acquiring  KCST's  stock  from 
KCSL. 

The  applicants  reported  that  they 
intended  to  consummate  the  transaction 
immediately  upon  the  effective  date  of 
the  exemption.  The  earliest  the 
transaction  could  be  consummated  was 
January  17,  2000,  7  days  after  the 
exemption  was  filed.^ 

The  purpose  of  the  transaction  is  to 
facilitate  the  planned  spinoff  of  KCSI's 
financial  subsidiaries  into  a  corporation 
separate  from  KCSI,  and  to  bring  all  of 


'  KCSI  is  a  publicly  traded,  noncarrier  holding 
company  with  both  rail  and  nonrail  assets.  KCSL, 
a  noncarrier  holding  company  which  owns  direct 
and  indirect  interests  in  rail  transportation 
companies,  is  a  direct  wholly  owned  subsidiary  of 
KCSI.  KCSR,  a  Class  I  rail  carrier  operating  in  the 
States  of  Nebraska.  Iowa,  Kansas,  Missouri, 
Oklahoma,  Arkansas,  Texas,  Louisiana,  Mississippi. 
Tennessee,  and  Alabama,  is  a  wholly  owned 
subsidiary  of  KCSL  and  an  indirect  wholly  owned 
subsidiary  of  KCSI.  KCST,  a  noncarrier,  is  a  wholly 
owned  subsidiary  of  KCSL  and  an  indirect  wholly 
owned  subsidiary  of  KCSI.  KCST  owns  all  of  the 
stock  of  GWWR,  a  Class  II  rail  carrier  operating  in 
the  States  of  Kansas,  Missouri  and  Illinois.  GWWR 
owns  all  of  the  stock  of  GWER,  a  Class  III  rail  carrier 
operating  in  the  State  of  Illinois. 

2  Upon  completion  of  the  transaction,  KCSR  will 
indirectly  control  GWWR  and  GWER. 


KCSI's  commonly  controlled  railroads 
under  the  direct  control  of  KCSR. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  fi-om  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  applicants  state  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Although  applicants  do  not 
expect  any  employees  to  be  adversely 
affected  by  this  control  transaction,  they 
have  agreed  to  apply  employee 
protective  conditions  pursuant  to  49 
U.S.C.  11326(a).  Therefore,  any 
employees  adversely  affected  by  the 
control  transaction  will  be  protected  by 
the  conditions  set  forth  in  New  York 
Dock  Ry. — Control — Brooklyn  Eastern 
Dist,  360  I.C.C.  60  (1979). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33844,  must  be  filed  with 
the  Siu-face  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  William  A. 
MuUins,  Esq.,  Troutman  Sanders,  LLP, 
1300  I  Street,  N.W.,  Suite  500  East, 
Washington,  DC  20005-3314. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  18,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-1648  Filed  1-24-00;  8:45  am) 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  0O-€] 

Bonds;  Approval  To  Use  Authorized 
Facsimile  Signatures  and  Seals 

The  use  of  facsimile  signatures  and 
seals  on  Customs  bonds  by  the 
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following  corporate  sureties  has  been 
approved  effective  this  date:  Hartford 
Casualty  Insurance  Company,  Hartford 
Fire  Insurance  Company. 

Authorized  facsimile  signature  on  file 
for:  James  M.  Gorman,  Attorney-in-fact. 

The  corporate  sureties  have  provided 
the  Customs  Service  with  a  copy  of  the 
signature  to  be  used,  copies  of  the 
corporate  seals,  and  certified  copies  of 
the  corporate  resolutions  agreeing  to  be 
bound  by  the  facsimile  signatures  and 
seals.  This  approval  is  without 
prejudice  to  the  sureties'  right  to  affix 
signatiu-es  and  seals  manually. 

Dated:  January  19,  2000. 
Jerry  Laderberg, 

Chief,  Entry  Procedures  and  Carriers  Branch. 
[FR  Doc.  00-1683  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0114] 

Proposed  information  Coiiection 
Activity:  Proposed  Coiiection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRAJ  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  previously  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine  a 
veteran's  marital  status. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  27,  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "0MB  Control  No.  2900-0114"  in 
any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 


SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (0MB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acciu-acy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Statement  of  Marital 
Rel^ionship,  VA  Form  21-4170. 

OMB  Control  Number  2900-0114. 

Type  of  Review:  Extension  of  a 
previously  approved  collection. 

Abstract:  VA  Form  21-4170  is  used  to 
develop  the  evidence  necessary  to  make 
a  determination  as  to  whether  a  claimed 
common  law  marriage  can  be 
recognized  by  VA. 

Without  this  in^rmation,  VA  would 
have  no  means  of  determining  the 
proper  marital  status  of  the  veteran. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,000 
hoiu"s. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
6,000. 

Dated:  December  23,  1999. 

By  direction  of  the  Secretary. 
Sandra  Mclntyre, 
Management  Analyst,  Information 
Management  Service. 

(FR  Doc.  00-  1716  Filed  1-24-00;  8:45  am] 

BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  29O0M)321] 

Proposed  Information  Coiiection 
Activity:  Proposed  Coiiection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 


ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  previously  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  for  a  veterans  service 
organization  to  represent  a  claimant  in 
the  prosecution  of  a  VA  claim. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  27,  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0321"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Appointment  of  Veterans 
Service  Organization  as  Claimant's 
Representative,  VA  Form  21-22. 

OMB  Control  Number:  2900-0321. 

Type  of  Review:  Extension  of  a 
previously  approved  collection. 
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Abstract:  Th« 
beneficiaries  to 
number  of  reco 


t<» 


organizations 
prosecution  of 
infonnation  is 
has  access  to 
In  addition,  it 
right  to  receive 
correspondenc* 
beneficiary 
provides  that 


form  is  used  by  VA 

appoint  any  one  of  a 

^ized  service 

represent  them  in  the 

heir  VA  claims.  The 

1  ised  to  determine  who 

beneficiary's  claim  file, 
c  etermines  who  has  the 
copies  of 
from  VA  to  the 
38,  U.S.C.  5902  (b)(2), 
may  recognize 


the 


Tite 
V\ 


representatives  of  service  organizations 
to  assist  beneficiaries  in  the  prosecution 
of  VA  claims,  but  that  no  individual 
shall  be  recognized  unless  such 
individual  has  filed  a  power  of  attorney, 
executed  in  a  maimer  prescribed  by  VA. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  27,083 
hoiu^s. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 


Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
325,000. 

Dated:  December  23, 1999. 
By  direction  of  the  Secretary. 
Sandra  Mclntyre, 

Management  Analyst,  Information 

Management  Service. 

(FR  Doc.  00-1717  Filed  1-24-00;  8:45  am] 

BILLING  CODE  8320-01-P 


Tuesday, 
January  25,  2000 


«    F=i 


Part  n 

Department  of 
Health  and  Human 
Services 

Administration  for  Children  and  Families 

45  CFR  Parts  1355,  1356  and  1357 
Title  IV-E  Foster  Care  Eligibility  Reviews 
and  Child  and  Family  Services  State  Plan 
Reviews;  Final  Rule 


*    , 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVltES 


Administration 
Families 


for  Children  and 


45  CFR  Parts  1  )55, 1356  and  1357 

RIN  0970-AA97 

Title  IV-E  Foster  Care  Eligibility 
Reviews  and  Child  and  Family 
Services  State  Plan  Reviews 


AGENCY 

Youth  and  Fam^l 
Administration 
Families  (ACF), 
and  Human 
ACTION:  Final 


Admii^stration  on  Children, 
ies  (ACYF). 
for  Children  and 
Department  of  Health 
(DHHS). 


Ser  vices 


R  lie. 


summary:  This  inal  rule  amends 
existing  regulat  ons  concerning  Child 
and  Family  Ser  rices  by  adding  new 
requirements  g(  veming  the  review  of  a 
State's  conform  ty  with  its  State  plan 
under  titles  IV-  B  and  IV-E  of  the  Social 
Security  Act  (tl:  e  Act),  and  implements 
the  provisions  (  f  the  Social  Security  Act 
Amendments  o  '  1994  (Pub.  L.  103-432), 
the  MultiethnidPlacement  Act  (MEPA) 
as  amended  by  'ub.  L.  104-188,  and 
certain  provisic  ns  of  the  Adoption  and 
Safe  Families  Act  (ASFA)  of  1997  (Pub. 
L.  105-89). 

In  addition,  t  lis  final  nde  sets  forth 
regulations  that  clarify  certain  eligibility 
criteria  that  go\;  em  the  title  FV-E  foster 
care  eligibility  i  eviews  which  the 
Administration  on  Children,  Youth  and 
Families  condu  :ts  to  ensure  a  State 
agency's  compl  ance  with  statutory 
requirements  under  the  Act,  and  makes 
other  technical  changes  to  the  race  and 
ethnicity  data  e  ements  in  the  Adoption 
and  Foster  Care  Analysis  and  Reporting 
System  (AFCARS). 
EFFECTIVE  DATE!  March  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  McHugh,  Director,  Policy 
Division,  Child  en's  Bureau, 
Administration  on  Children,  Youth  and 
Families  at  (20;  )  401-5789. 
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I.  Background 

Titles  IV-B  and  IV-E  of  the  Social 
Security  Act  (the  Act)  are  the  primary 
sources  of  Federal  funds  for  State  child 
welfare  services,  foster  care  and 
adoption  assistance.  The  Adoption 
Assistance  and  Child  Welfare  Act  of 
1980  (Pub.  L.  96-272),  amended  title 
rV-B  child  welfare  services  to  institute 
financial  incentives  for  States  to  provide 
certain  protections  for  children  in  foster 
care  under  section  427  of  the  Act.  Public 
Law  96-272  also  established  Part  E  of 
title  rv  of  the  Act,  "Federal  Payments 
for  Foster  Care  and  Adoption 
Assistance."  The  foster  care  component 
of  the  Aid  to  Families  with  Dependent 
Children  (AFDC)  program,  which  had 
been  an  integral  part  of  the  AFDC 
program  under  title  FV-A  of  the  Act, 
was  transferred  to  the  new  title  IV-E, 
effective  on  October  1,  1982. 

In  August  1993,  under  the  Omnibus 
Budget  Reconciliation  Act  of  1993, 
Public  Law  103-66,  Congress  again 
amended  title  IV-B,  creating  two 
subparts  and  extending  the  range  of 
child  and  family  services  funded  under 
title  rV-B  to  include  family  preservation 
and  family  support  services.  The  family 
preservation  and  support  services  were 
designed  to  strengthen  and  support 
families  and  children  in  their  own 
homes,  as  well  as  children  in  out-of- 
home  care. 

Later,  through  the  Social  Security 
Amendments  of  1994,  Congress 
repealed  section  427  and  amended 
section  422  of  the  Act  to  include,  as 
State  plan  assurances,  the  protections 
formerly  required  in  section  427  of  the 
Act.  As  a  result,  ACF  is  no  longer 
conducting  "427"  reviews  to  determine 
if  a  State  is  eligible  to  receive  additional 
title  rV-B,  subpart  1  funds.  Besides 
mandating  the  Secretary  to  promulgate 
regulations  for  reviews  of  State  child 
and  family  service  programs,  the 
amendments  to  the  Act  at  section  11 23 A 
required  the  Department  to  make 
technical  assistance  available  to  the 
States,  and  afforded  States  the 
opportunity  to  develop  and  implement 
corrective  action  plans  designed  to 
ameliorate  areas  of  nonconformity 
before  Federal  funds  are  withheld  due 
to  the  nonconformity. 

In  1994,  Congress  passed  the 
Multiethnic  Placement  Act  (MEPA), 
Public  Law  103-382,  to  address 
excessive  lengths  of  stay  in  foster  care 
experienced  by  children  of  minority 
heritage.  One  factor  believed  to  be 


contributing  to  these  excessive  lengths 
of  stay  in  foster  care  was  State  agencie' 
attempts  to  place  children  of  minority 
heritage  in  foster  and  adoptive  homes 
with  parents  of  similar  racial  or  ethnic 
backgrounds.  The  MEPA  forbids  the 
delay  or  denial  of  a  foster  or  adoptive 
placement  based  on  the  race,  color,  or 
national  origin  of  the  prospective  foster 
parent,  adoptive  parent,  or  child 
involved.  At  the  same  time,  Congress 
added  a  title  IV-B  State  plan 
requirement  to  section  422(b)(9)  of  the 
Act,  to  compel  States  to  make  diligent 
efforts  to  recruit  prospective  foster  and 
adoptive  parents  who  reflect  the  racial 
and  ethnic  diversity  of  the  children  in 
the  State  for  whom  foster  and  adoptive 
homes  are  needed. 

As  originally  enacted,  section  553  of 
MEPA  permitted  States  to  consider  the 
cultural,  ethnic,  or  racial  background  of 
the  child  and  the  capacity  of  the 
prospective  foster  or  adoptive  parent  to 
meet  the  needs  of  a  child  of  such 
background,  as  one  of  several  factors  in 
making  foster  and  adoptive  placements. 
In  1996.  through  section  1808, 
"Removal  of  Barriers  to  Interethnic 
Adoptions,"  of  the  Small  Business  Job 
Protection  Act  (Pub.  L.  104-188), 
Congress  repealed  section  553  of  MEPA, 
believing  that  the  "permissible 
consideration"  language  therein  was 
being  used  to  obfuscate  the  intent  of 
MEPA.  Section  1808  of  Public  Law  104- 
188  amended  title  IV-E  by  adding  a 
State  plan  requirement,  section 
471(a)(18)  of  the  Act,  which  prohibits 
the  delay  or  denial  of  a  foster  or 
adoptive  placement  based  on  the  race, 
color,  or  national  origin  of  the 
prospective  foster  parent,  adoptive 
parent,  or  child  involved.  Section  1808 
of  Public  Law  104-188  also  dictates  a 
penalty  structure  and  corrective  action 
planning  for  any  State  that  violates 
section  471(a)(18)  of  the  Act. 

On  November  19, 1997,  President 
Clinton  signed  the  first  broad-based 
child  welfare  reform  legislation  since 
Public  Law  96-272  was  enacted  in  1980. 
The  Adoption  and  Safe  Families  Act 
(ASFA)  of  1997,  Public  Law  105-89. 
seeks  to  provide  States  with  the 
necessarj'  tools  and  incentives  to 
achieve  the  original  goals  of  Public  Law 
96-272:  safety;  permanency;  and  child 
and  family  well-being.  The  impetus  for 
the  ASFA  was  a  general  dissatisfaction 
with  the  performance  of  State'  child 
welfare  systems  in  achieving  these  goals 
for  children  and  families.  The  ASFA 
seeks  to  strengthen  the  child  welfare 
system's  response  to  a  child's  need  for 
safety  and  permanency  at  every  point 
along  the  continuum  of  care.  In  part,  the 
law  places  safety  as  the  paramount 
concern  in  the  delivery  of  child  welfare 
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services  and  decision-making,  clarifies 
when  efforts  to  prevent  removal  or  to 
reunify  a  child  with  his  or  her  family 
are  not  required,  and  requires  criminal 
record  checks  of  prospective  foster  and 
adoptive  parents.  To  promote 
permanency,  ASFA  shortens  the  time 
frames  for  conducting  permanency 
hearings,  creates  a  new  requirement  for 
States  to  make  reasonable  efforts  to 
finalize  a  permanent  placement,  and 
establishes  time  frames  for  filing 
petitions  to  terminate  the  parental  rights 
for  certain  children  in  foster  care. 

n.  Approach 

A.  Consultation  With  the  Field 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  on  September  18,  1998  (63  FR 
50058-50098)  with  a  90-day  public 
comment  period.  We  received  176 
letters  within  that  period  from  State  and 
local  child  welfare  agencies,  national 
and  local  advocacy  groups  for  children, 
educational  institutions,  and  individual 
social  workers.  Other  commenters  on 
the  NPRM  included:  Members  of 
Congress,  providers  of  child  welfare 
services,  State  and  local  courts,  national 
and  State  associations  representing 
groups  of  practitioners,  Indian  tribes, 
and  local  commimity  organizations. 

Prior  to  developing  the  NPRM,  we 
consulted  extensively  with  the  child 
welfare  field.  We  conducted  a  series  of 
focus  groups  related  to  the  child  and 
family  services  reviews  with 
representatives  of  State  programs  and 
national  organizations,  as  well  as  with 
family  and  child  advocates.  In  addition. 
State  and  Federal  teams  conducted  12 
in-depth  on-site  pilots  of  the  child  and 
family  services  reviews  that  shaped  our 
development  of  the  regulation.  We  also 
conducted  pilots  of  the  title  IV-E 
eligibility  reviews  in  12  States  during 
the  fiscal  years  1995  through  1998. 
Shortly  after  the  enactment  of  ASFA,  we 
held  focus  groups  in  Washington,  D.C. 
and  in  each  of  the  10  Federal  regions  to 
obtain  input  from  the  field  on  the 
implementation  of  the  new  law. 

B.  Analysis  and  Decision-Making 

We  received  a  wide  range  of  written 
comments  on  the  NPRM,  representing  a 
multitude  of  perspectives  on  Federal 
monitoring  of  State  child  welfare 
programs  and  meeting  title  IV-E 
statutory  requirements.  We  received 
widespread  support  for  an  outcomes- 
focused  approach  to  the  child  and 
family  services  reviews  and  the 
inclusion  of  a  program  improvement 
process  subsequent  to  determinations  of 
substantial  nonconformity,  and  have 
thus  retained  these  features  in  the  final 


rule.  We  also  received  comments 
expressing  concerns  about  other 
provisions  of  the  NPRM. 

The  major  concerns  from  commenters 
centered  around  provisional  and  two- 
tiered  licensing  systems  for  foster  care 
homes,  objectivity  and  clarity  of 
substantial  conformity  determinations 
in  the  child  and  family  services  reviews, 
the  enforcement  of  the  Multiethnic 
Placement  Act  (as  amended), 
documentation  of  reasonable  efforts  and 
other  judicial  determinations,  and 
exemptions  and  exceptions  from  the 
termination  of  parental  rights 
provisions.  We  amended  and  clarified 
many  aspects  of  the  final  rule  in 
response  to  these  major  issues  and  to 
other  comments.  To  guide  us  in 
maintaining  an  appropriate  balance  in 
our  analysis  of  the  comments  and 
decisionmaking  for  the  final  rule  we 
used  several  principles.  Those 
principles  are  to: 

Focus  on  Achieving  the  Goals  of  Safety, 
Permanency  and  Well-being  in  State 
Child  Welfare  Systems 

We  believe  that  the  Adoption  and 
Safe  Families  Act  of  1997  clearly 
establishes  safety,  permanency  and 
well-being  as  the  key  goals  for  State 
child  welfare  systems.  We  were 
mindful,  therefore,  to  have  regulatory 
provisions  that  would  support  these 
statutory  goals.  For  example,  in  the 
NPRM  we  proposed  to  prohibit 
provisional,  or  less  than  full  licensure  of 
foster  care  providers  for  title  FV-E 
piuposes.  Many  commenters  opposed 
this  prohibition  for  various  reasons. 
Some  were  concerned  that  since  relative 
caregivers  were  often  granted  less  than 
full  licensure,  disallowing  this  practice 
for  title  rV-E  purposes  would  reduce 
kinship  care  and  the  stability  it  can 
provide  in  a  child's  life.  While  we 
encourage  States  to  consider 
permanency  in  kinship  care 
arrangements,  the  ASFA  clearly  requires 
the  safety  of  the  child  to  be  the 
paramount  concern  that  will  guide  all 
child  welfare  services.  In  addition,  the 
statute  on  its  face  requires  that  a  home 
is  fully  licensed  or  approved  as  meeting 
the  State's  licensing  standards  for  the 
purpose  of  title  FV-E  eligibility. 
Therefore,  we  decided  to  retain  the 
proposed  prohibition  on  less  than  full 
licensure,  in  part  because  the  statute  as 
amended  by  ASFA  compels  us  to  ensure 
that  children  are  in  safe  placements. 

We  also  chose  to  strengthen  our  focus 
on  safety,  permanency  and  well-being  in 
the  child  and  family  services  reviews  in 
a  number  of  ways.  Many  commenters 
were  imclear  about  how  we  would 
measure  these  outcomes,  so  we  have 
strengthened  our  process  for  measuring 


and  determining  substantial  conformity 
with  the  safety  and  permanency 
outcomes  in  particular,  through  the 
statewide  assessment.  We  also  heard 
concerns  that  one  of  the  safety  outcomes 
was  in  fact  two  separate  outcomes,  so 
we  have  divided  the  first  safety  outcome 
accordingly.  We  believe  that  these 
modifications  will  help  clarify  oiu- 
expectations  for  States  to  achieve  these 
outcomes. 

Another  example  of  strengthening  our 
focus  on  permanency  is  in  the 
termination  of  parental  rights 
provisions.  Many  commenters  believed 
that  certain  groups  of  children  in  foster 
care  should  be  exempted  from  the 
application  of  the  provision  for  States  to 
file  a  petition  to  terminate  parental 
rights.  Consistent  with  the  statutory 
framework  and  desire  for  timely 
permanency  for  all  children  in  foster 
care,  we  have  clarified  that  no  group  of 
children  is  to-be  exempted  from  the  TPR 
provision  and  State  or  tribal  agencies 
may  make  exceptions  to  the  TPR 
requirements  only  on  a  case-by-case 
basis. 

Move  Child  Welfare  Systems  Toward 
Achieving  Positive  Child  and  Family 
Outcomes  While  Maintaining 
Accountability 

As  we  noted  in  the  NPRM,  we  have 
dramatically  changed  the  focus  of  State 
program  reviews  by  examining  the 
results  that  child  and  family  services 
programs  achieve,  rather  than  the 
accuracy  and  completeness  of  the  case 
file  documentation.  Most  commenters 
overwhelmingly  supported  this 
approach  as  one  that  would  improve  the 
provision  of  child  welfare  services  for 
children  and  families,  and  we  have  thus 
retained  a  focus  on  outcomes  in  the 
final  rule. 

Some  of  the  comments,  however,  also 
suggested  that  the  flexibility  that  is 
inherent  in  an  outcomes-based  approach 
must  be  properly  balanced  with 
sufficient  Federal  oversight  and  State 
accountability.  We  agree  that  flexibility 
and  accountability  must  be  balanced, 
and  have  strengthened  several 
provisions  in  the  final  rule  in  this 
respect.  For  example,  for  States  who 
were  determined  to  be  out  of  substantial 
compliance  on  a  child  and  family 
services  review,  we  proposed  to  allow 
States  two  years,  with  a  possible 
extension  to  three  years,  to  complete  a 
program  improvement  plan.  Some 
commenters  supported  this  length  of 
time  as  sufficiently  flexible  to  address 
needed  areas  of  improvement,  while 
others  believed  the  program 
improvement  period  to  be  too  long.  In 
response,  we  have  clarified  that  we  do 
not  expect  States  to  take  the  full  two 
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used  for  these  piu"poses.  However,  we 
can  direct  States  to  our  resource  centers 
who  may  have  information  on  seeking 
non-Federal  funding  sources  for  such 
initiatives. 

C.  Regulation  in  Context 

This  final  rule  incorporates  many 
provisions  of  recently  enacted 
legislation,  including  the  Adoption  and 
Safe  Families  Act  of  1997,  the 
Multiethnic  Placement  Act  of  1994  as 
amended,  and  the  Social  Security  Act 
Amendments  of  1994.  We  received 
some  comments  that  criticized  us  for 
not  focusing  on  the  requirements  of 
ASFA  and  other  amending  legislation. 
We  believe  that  some  commenters  were 
unclear  that,  to  a  large  extent, 
provisions  of  ASFA,  MEPA,  etc.  amend 
the  Social  Security  Act  (the  Act),  and 
that  we  refer  to  the  requirements  by 
their  citation  in  the  Act,  rather  than 
their  citations  in  the  amending 
legislation.  We  believe  that  this  final 
rule  does  address  the  requirements  of 
the  amending  legislation  in  the  context 
of  the  existing  requirements  of  titles  IV- 
B  and  IV-E  of  the  Act. 

In  addition  to  the  guidance  provided 
by  this  final  rule,  we  encourage 
administrators  to  use  the  appropriate 
statutes  as  references  in  implementing 
Federal  requirements.  Also,  the  final 
rule  amends  existing  regulations  at  45 
CFR  part  1355  and  45  CFR  part  1356. 
Therefore,  we  encourage  the  reader  to 
examine  and  implement  the  rules  herein 
in  conjunction  with  existing  regulations 
that  have  not  been  amended. 

ni.  Discussion  of  Major  Changes  and 
Provisions  of  the  Final  Rule 

Discussed  below  are  some  of  the 
major  changes  and  provisions  of  the 
final  rule.  A  more  thorough  response  to 
the  individual  comments  can  be  found 
in  the  section-by-section  discussion. 

A.  Definitions 

Overall,  we  received  comments  that 
requested  greater  clarity  on  several 
definitions.  We  frequently  encountered 
comments  that  noted  that  the  Federal 
definitions  did  not  encompass  the 
variety  of  State  definitions  or  practice. 
Where  a  definition  was  not  essential  to 
the  proper  implementation  of  the 
program,  we  chose  to  be  flexible  and 
leave  definitions  to  the  State's 
discretion.  In  particular,  we  deleted 
definitions  of  a  "full  hearing"  and  a 
"temporary  custody  hearing"  as  the 
comments  revealed  that  they  were 
limiting  and  not  helpful  to  States.  We 
also  received  comments  that  requested 
additional  definitions  for  terminology 
.  used  in  the  statute  or  in  the  regulation, 
e.g..  "compelling  reasons,"  "aggravated 


circumstances,"  and  "reasonable 
efforts."  In  most  cases  we  chose  not  to 
regulate  additional  definitions  as  we  do 
not  wish  to  be  more  prescriptive  and 
restrict  State  flexibility. 

The  proposed  definition  of  the  "date 
a  child  is  considered  to  have  entered 
foster  care"  elicited  many  comments 
requesting  more  clarity  and  State 
flexibility.  In  response,  we  have  revised 
the  definition  to  mirror  the  statutory 
language  more  closely.  The  "date  a 
child  is  considered  to  have  entered 
foster  care"  is  no  longer  different  for 
children  placed  in  foster  care  under 
voluntary  placement  agreements,  but 
more  consistently  applied.  We  also  have 
clarified  that  a  State  can  use  a  date 
earlier  than  the  outside  Federal  limit  set 
in  the  statute  to  begin  the  "clock"  for 
satisfying  the  requirements  for  holding 
periodic  reviews,  permanency  hearings, 
and  for  the  termination  of  parental 
rights  (TPR). 

We  received  many  comments  on  the 
definition  of  a  "foster  family  home"  that 
urged  us  to  allow  provisional  licensure 
and  a  two-tiered  system  of  licensing  and 
approval.  Despite  these  comments,  we 
are  prohibiting  these  practices, 
consistent  with  the  statute,  to  ensure 
that  children  receiving  title  IV-E  funds 
are  placed  safely  in  licensed  homes.  In 
recognition  that  some  time  may  lapse 
between  the  date  when  a  foster  family 
home  satisfies  all  requirements  for 
licensure  or  approval  and  the  actual 
date  the  license  is  issued,  we  will  allow 
States  to  claim  title  IV-E  reimbursement 
during  this  period,  not  to  exceed  60 
days.  To  accommodate  those  States 
where  current  State  practice  is  not 
consistent  with  the  requirements  for 
foster  family  homes,  we  will  allow  a  six- 
month  period  for  States  to  bring  current 
foster  family  homes  to  the  appropriate 
licensing  standards. 

B.  Child  and  Family  Services  Reviews 

We  received  many  comments  in 
response  to  the  proposed  child  and 
family  services  review  process  that  have 
helped  us  strengthen  it  significantly 
from  that  proposed  in  the  NPRM.  In  the 
NPRM  and  in  the  early  pilot  reviews,  we 
relied  heavily  on  the  findings  from  the 
on-site  reviews  to  make  determinations 
about  substantial  conformity.  In  the 
final  rule,  we  believe  we  have  balanced 
our  use  of  statewide  quantitative 
indicators  with  case-specific  qualitative 
observations  in  our  decision-making 
about  substantial  conformity.  Among 
the  major  changes  we  have  made  in  the 
child  and  family  review  process  are  the 
following:  We  have  strengthened  the  use 
of  the  statewide  assessment,  selected 
particular  statewide  data  indicators  to 
use  in  determining  substantial 
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conformity,  more  clearly  defined  the 
process  for  reviewing  the  systemic 
factors,  clarified  the  criteria  for 
determining  substantial  conformity, 
increased  the  frequency  of  full  reviews 
for  States  not  in  substantial  conformity, 
added  a  discrepancy  resolution  process, 
and  added  graduated  penalties  for 
continuous  nonconformity. 

Most  of  the  comments  we  received, 
particularly  from  the  States,  strongly 
favored  the  change  to  the  results-and 
outcome-based  review  process  proposed 
in  the  NPRM  from  the  prior  emphasis 
on  compliance  with  procedural 
requirements.  Similarly,  we  received 
very  strong  support  for  proposing  a 
review  process  that  provides  time  for 
States  to  improve  programs  and  enhance 
services  to  children  and  families  rather 
than  one  that  imposes  immediate 
penalties  for  nonconformity  with  certain 
requirements.  A  number  of  comments 
also  indicated  concerns  about  the 
details  of  the  review  process  and  raised 
issues  about  the  overall  approach  that 
ACF  is  taking  in  reinventing  the  child 
and  family  services  reviews. 

Since  we  did  not  include  all  of  the 
details  of  the  reviews  in  the  proposed 
rule,  we  would  like  to  explain  the 
procedures  in  more  detail  prior  to 
addressing  the  major  changes  we  made 
to  the  child  and  family  services  review. 
We  will  review  State  programs  in  two 
areas:  (1)  Outcomes  for  children  and 
families  in  the  areas  of  safety, 
permanency,  and  child  and  family  well- 
being;  and  (2)  systemic  factors  that 
directly  impact  the  State's  capacity  to 
deliver  services  leading  to  improved 
outcomes.  The  outcomes  are  as  follows: 

Safety  Outcomes 

1.  Children  are,  first  and  foremost, 
protected  from  abuse  and  neglect. 

2.  Children  are  safely  maintained  in 
their  homes  whenever  possible  and 
appropriate. 

Permanency  Outcomes 

1 .  Children  have  permanency  and 
stability  in  their  living  situations. 

2.  The  continuity  of  family 
relationships  and  connections  is 
preserved  for  children. 

Child  and  Family  Weil-Being  Outcomes 

1.  Families  have  enhanced  capacity  to 
provide  for  their  children's  needs. 

2.  Children  receive  appropriate 
services  to  meet  their  educational  needs. 

3.  Children  receive  adequate  services 
to  meet  their  physical  and  mental  health 
needs.  Each  outcome  is  evaluated  by 
using  specific  performance  indicators 
and  two  outcomes  are  evaluated  using 
data  indicators  as  well. 


State  programs  will  also  be  reviewed 
to  determine  the  extent  to  which  the 
State  agency  has  implemented  State 
plan  requirements  that  build  the 
capacity  to  deliver  services  leading  to 
improved  outcomes.  We  describe  such 
State  plan  requirements  as  systemic 
factors.  These  systemic  factors  include: 
(1)  Statewide  information  systems;  (2) 
case  review  system;  (3)  quality 
assurance  system;  (4)  staff  and  provider 
training;  (5)  service  array;  (6)  agency 
responsiveness  to  the  community;  and 
(7)  foster  and  adoptive  parent  licensing, 
recruitment  and  retention.  Each  of  the 
systemic  factors  subject  to  review  is 
based  on  specific  State  plan 
requirements.  Our  review  and 
assessment  of  the  systemic  factors  will 
be  based  on  the  extent  to  which  the 
State  is  in  conformity  with  those  State 
plan  requirements. 

We  also  want  to  clarify  how  the 
various  components  of  the  review 
process  will  inform  decisions  regarding 
substantial  conformity. 

Four  sources  of  information  are 
included  in  the  child  and  family 
services  reviews  in  order  to  make 
decisions  about  substantial  conformity: 

•  Statewide  AFCARS  and  NCANDS 
data  on  foster  care,  adoption  and  child 
protective  ser\'ices,  including  the  State's 
performance  on  statewide  data 
indicators  with  respect  to  the  national 
standards  for  such; 

•  Narrative  information  on  outcomes 
and  systemic  factors; 

•  Case-specific  qualitative 
information  and  family  interviews  on 
outcomes;  and 

•  Interviews  with  non-case-specific 
State  and  local  community 
representatives  on  outcomes  and 
systemic  factors. 

To  complete  this  review  effort,  several 
tools  will  be  used,  including: 

•  A  field-tested  CFSR  procedures 
manual  that  addresses  the  steps  to  be 
followed  in  the  reviews  and 
supplements  information  included  in 
the  rule; 

•  A  statewide  assessment  instrument 
that  directs  the  utilization  of  statewide 
foster  care,  adoption  and  child 
protection  data  to  complete  a  narrative 
discussion  of  the  outcomes  and 
systemic  factors  reviewed,  and  the 
State's  performance  in  meeting  the 
standards  for  the  statewide  data 
indicators; 

•  An  on-site  intensive  review 
instnunent; 

•  Interview  protocols  for  use  with 
State  and  local  stakeholders;  and 

•  A  summary  of  findings  and 
reconunendations  form  that  enables  the 
review  team  to  address  each  outcome 
and  systemic  factor  reviewed.  This 


form,  when  completed,  serves  as  the 
report  of  the  review  findings  to  the 
State. 

There  are  five  steps  in  the  review 
process,  from  the  point  of  initiating  the 
review  to  assessing  penalties  where 
determinations  of  nonconformity  are 
made: 

•  Prior  to  the  State  beginning  work  on 
the  statewide  asses.sment,  ACF  prepares 
and  transmits  data  profiles  of  the  State's 
foster  care  and  child  protective  service 
populations,  using  AFCARS  and 
NCANDS  data  submitted  by  the  State. 
Some  examples  of  the  data  included  in 
the  profiles  include  the  length  of  stay  in 
foster  care,  foster  care  re-entries,  and 
repeat  maltreatment  rates  of  children. 
The  data  will  indicate  whether  or  not 
the  State  meets  the  national  standards 
for  those  statewide  data  indicators  used 
to  determine  substantial  conformity. 

•  The  State  then  completes  the 
statewide  assessment.  This  task  requires 
the  State  to  examine  the  data  relative  to 
the  State  programs,  goals,  and 
objectives,  and  consider  them  in  light  of 
the  outcomes  for  children  and  families 
subject  to  review.  The  State  also 
addresses  in  narrative  the  systemic 
issues  under  review  relative  to  their 
influence  on  the  State's  capacity  to 
deliver  effective  services.  Based  on  the 
quantitative  and  qualitative  findings  of 
the  statewide  assessment,  the  State  and 
the  ACF  Regional  Office  jointly  make 
decisions  about  the  locations  of  the  on- 
site  review  activities  and  the  types  of 
cases  that  will  be  reviewed  on-site. 

•  The  on-site  review  is  conducted  by 
a  joint  Federal-State  team  that  combines 
both  the  outcomes  and  the  systemic 
factors  being  reviewed.  In  reviewing  for 
the  outcomes,  a  sample  of  cases  is 
reviewed  intensively  using  information 
from  the  case  record  and  interviews 
with  family  members,  the  caseworker, 
and  service  providers  involved  with  the 
family.  The  findings  from  the  sample  of 
cases  are  combined  with  the  State's 
performance  on  selected  Statewide  data 
indicators  to  make  determinations  about 
substantial  conformity  on  the  outcomes.   " 
In  reviewing  for  the  systemic  factors, 
interviews  are  conducted  with  State  and 
local  representatives,  e.g.,  courts,  other 
agencies,  foster  families,  and  foster  care 
review  boards.  The  information  ftxim 
these  stakeholder  interviews  is 
combined  with  information  on  the 
systemic  factors  in  the  statewide 
assessment  to  make  determinations 
about  substantial  conformity  on  the 
systemic  factors. 

•  The  review  team  recommends  a 
determination  regarding  substantial 
conformity,  for  each  of  the  outcomes 
and  systemic  factors  reviewed.  The 
basis  for  the  determinations  is  a 
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•  The  amfiunt  of  penalties  associated 
with  nonconformity. 

The  following  addresses  the  major 
issues  noted  above  that  were  the  subject 
of  the  majority  of  the  comments  and 
changes  to  the  regulation: 

Determining  Substantial  Conformity 
With  State  Plan  Requirements 

Most  of  the  respondents  to  the  NPRM 
generally  supported  a  determination  of 
"substantial  conformity,"  rather  than 
reqvuring  a  determination  of  conformity 
on  each  specific  title  IV-B  and  IV-E 
State  plan  requirement.  Of  particular 
concern  to  commenters  were: 

•  The  standards  used  to  make 
determinations  of  substantial 
conformity  for  outcomes; 

•  The  process  for  resolving 
discrepancies  in  the  aggregate  data  from 
the  statewide  assessment  and  the 
information  obtained  from  the  on-site 
review;  and, 

•  The  criteria  used  to  determine 
substantial  conformity  for  the  systemic 
factors  being  reviewed. 

Standards  used  to  make 
determinations  of  substantial 
conformity  for  outcomes.  The  primary 
concerns  regarding  this  issue  include  a 
lack  of  clarity  with  respect  to  how 
substantial  conformity  is  determined 
and  the  standards  that  States  are 
expected  to  meet  in  achieving 
substantial  conformity.  Commenters 
particularly  requested  that  we  set  a 
more  tangible,  objective  standard  for 
substantial  conformity.  In  response  to 
these  comments,  and  concerns  raised 
about  the  sample  size  for  the  on-site 
portion  of  the  review,  statewide  data 
indicators  that  are  measiued  against 
national  standards,  in  combination  with 
the  findings  of  the  on-site  review,  will 
be  used  to  determine  substantial 
conformity. 

Statewide  data  indicators.  The 
following  statewide  data  indicators  will 
be  used  in  combination  with  findings  of 
the  on-site  review  to  determine 
substantial  conformity  with  the 
outcomes. 

Outcome  Si:  Children  are,  first  and 
foremost,  protected  from  abuse  and 
neglect.  Data  indicators:  Repeat 
maltreatment.  Of  all  children  who  were 
victims  of  substantiated  or  indicated 
child  abuse  and/or  neglect  during  the 
period  under  review,  what  percentage 
had  another  substantiated  or  indicated 
report  within  a  12-month  period? 

Maltreatment  of  children  in  foster 
care.  Of  all  children  in  foster  care  in  the 
State  diu-ing  the  period  under  review, 
what  percentage  was  the  subject  of 
substantiated  or  indicated  maltreatment 
by  a  foster  parent  or  facility  staff? 


Outcome  Pi:  Children  will  have 
permanency  and  stability  in  their  living 
situations.  Data  indicators:  Foster  care 
re-entries.  Of  all  children  who  entered 
care  during  the  period  under  review, 
what  percentage  re-entered  foster  care 
within  12  months  of  a  prior  foster  care 
episode? 

Length  of  time  to  achieve  the 
permanency  plan. 

Of  all  children  who  were  reimified 
with  their  parents  or  caretakers  at  the 
time  of  discharge  from  foster  care,  what 
percentage  was  reunified  in  less  than  12 
months  from  the  time  of  the  latest 
removal  from  home? 

Of  all  children  who  exited  care  to  a 
finalized  adoption,  what  percentage 
exited  care  in  less  than  24  months  from 
the  time  of  the  latest  removal  from 
home? 

Stability  of  foster  care  placement.  Of 
all  children  served  who  have  been  in 
foster  care  less  than  12  months  from  the 
time  of  the  latest  removal  from  home, 
what  percentage  have  had  no  more  than 
two  placement  settings? 

Length  of  stay  in  foster  care.  For  a 
recent  cohort  of  children  entering  foster 
care  for  the  first  time  in  the  State,  what 
is  the  median  length  of  stay  in  care  prior 
to  discharge? 

The  national  standard  for  each 
statewide  data  indicator  identified 
above  will  be  based  on  the  75th 
percentile  of  all  State*  performance  for 
that  data  indicator,  as  reported  in 
AFCARS  and  NCANDS.  We  considered 
using  the  90th  percentile  and  the 
median  to  establish  the  national 
standard  and  rejected  both  because 
these  standards,  respectively,  were 
deemed  either  too  high  or  too  low.  This 
is  illustrated,  based  on  1998b  (April  1- 
September  30)  AFCARS  data,  and  1997 
NCANDS  data  (available  for  repeat 
malfreatment  only)  in  the  chart  below. 


Measure 


Median      75th     90th 


2 
6 


%  of  children  with 
repeat  maltreat- 
nfient  within  a  1 2- 
month  period  11  7 

%  of  children  re-en- 
tering foster  care  20        13 

%  of  children  reuni- 
fied in  less  than 
12  months  from 
latest  removal  72        80        88 

%  of  children  adopt- 
ed in  less  than  24 
months  from  the 
latest  removal  16        26 

%  of  children  in  care 
less  than  12 
months  with  no 
more  than  2 
placements  63       77 
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Measure 


Median      75tti      90th 


Median  length  of 
stay  in  foster  care 
prior  to  discharge 
(months)  


18 


12 


10 


Note:  Data  for  maltreatment  of  children  in 
foster  care  Is  not  available  for  the  purposes  of 
this  illustration,  but  will  be  available  when  we 
calculate  the  standard. 

We  recognize  that  we  have  set  a  high 
standard.  However,  we  think  it  is 
attainable  and  that  our  overall  approach 
for  moving  States  to  the  standard 
through  continuous  improvement  is 
sound. 

We  anticipate  that  the  standard  for 
each  data  indicator  based  on  AFCARS 
data  will  be  derived  from  the  1998b, 
1999c  (complete  Federal  fiscal  year)  and 
2000a  (October  l-March  31)  reporting 
periods  and  the  standard  for  each  data 
indicator  based  on  NCANDS  data  will 
be  derived  from  the  1997  and  1998 
reports.  However,  if  we  have  more 
ciurent  and  complete  data  available,  for 
example  the  1998  and  1999  NCANDS 
reports,  we  will  use  these  data 
submissions  to  develop  the  standard.  By 
using  multiple  reporting  periods  we  will 
increase  the  number  of  States  that 
participate  in  setting  the  standard. 

As  we  considereo  how  to  develop  the 
national  standard,  we  noticed  that 
States  with  smaller  caseloads  were 
clustered  in  the  upper  percentiles  with 
respect  to  performance  on  the  data 
indicators.  We  did  not  want  States  with 
larger  caseloads  to  be  disadvantaged, 
therefore,  we  explored  setting  multiple 
standards  based  on  caseload  size.  We 
derived  the  variable  "number  of 
children  in  foster  care  per  10,000 
children  under  18  years  old  in  the 
general  population"  and  used  it  to  test 
State  performance  on  certain  statewide 
data  indicators.  We  found  no  correlation 
between  the  variables.  In  short,  caseload 
size  was  not  useful  in  explaining  the 
variation  in  State  performance  with 
•  respect  to  the  national  standards,  so  it 
was  not  considered  in  setting  the 
national  standards. 

Because  this  concept  of  setting  a 
national  standard  for  data  and  basing 
substantial  conformity,  in  part,  on  a 
State's  ability  to  meet  such  a  standard 
is  untested,  we  piuposely  limited  the 
number  of  outcomes  to  which  we 
assigned  statewide  data  indicators.  For 
example,  we  did  not  assign  data 
indicators  to  Safety  Outcome  #2  or 
Permanency  Outcome  #2,  although  we 
will  consider  adding  indicators  to  those 
outcomes  at  a  later  time.  We  will  also 
consider  adding  to  or  revising  the  data 
indicators  listed  above  as  needed.  For 
example,  we  will  consider  adding 
timeliness  of  initiating  investigations  of 
child  maltreatment  to  the  safety 


outcomes  later  if  there  is  a  broad  enough 
national  data  base  through  NCANDS  to 
support  that  indicator.  In  addition,  to 
date,  there  are  no  uniform  national  data 
indicators  collected  through  AFCARS  or 
NCANDS  that  can  be  used  to  review  for 
the  Well-being  outcomes. 

We  expect  the  statewide  data 
indicators  to  change  over  time  and, 
therefore,  did  not  regulate  them.  We 
chose  to  base  the  first  set  of  statewide 
data  indicators  on  the  outcome 
measures  that  were  developed  in 
accordance  with  section  203  of  the 
ASFA  for  two  reasons: 

•  We  received  many  comments 
requesting  that  the  section  203  measures 
and  the  child  and  family  services 
reviews  be  consistent  with  one  another; 
and, 

•  The  section  203  measures  were 
developed  in  conjunction  with  a 
consultation  group  and  were  published 
in  the  Federsd  Register  for  public 
comment. 

We  would  also  like  to  note  that  many 
of  the  data  indicators  and  performance 
measures  we  selected  are  consistent 
with  and  support  the  work  of  ACF  in 
meeting  the  requirements  of  the 
Government  Performance  and  Results 
Act  of  1993  (GPRA).  Under  GPRA, 
Federal  agencies  are  required  to  work 
with  the  States  to  establish  performance 
goals  and  monitor  performance  results 
for  all  Federal  programs.  We  believe  that 
the  outcomes  and  data  indicators  used 
in  the  CFSR  support  one  of  ACF's 
objectives  under  GPRA  to  increase  the 
safety,  permanency,  and  well-being  of 
children  and  youth. 

We  have,  however,  in  regulation, 
retained  our  authority  to  add  new  data 
indicators,  change  existing  data 
indicators,  and  suspend  the  use  of  data 
indicators  as  appropriate.  We  took  a 
similar  approach  to  setting  the  national 
standards.  The  standards  will  not 
change  every  year.  Rather,  we  have 
retained  our  authority  to  periodically 
review  and  revise  the  standards  if 
experience  with  the  reviews  indicates 
adjustments  are  necessary. 

Findings  from  the  on-site  portion  of 
the  review.  During  the  on-site  portion  of 
the  review,  a  set  of  performance 
indicators  is  used  to  review  the  outcome 
and  determine  the  extent  to  which  the 
outcome  has  been  achieved.  Since  the 
individual  circumstances  of  each  child 
and  family  are  unique,  the  performance 
indicators  serve  most  effectively  as  a 
guide  to  help  the  reviewer  gather 
appropriate  information  from  a  variety 
of  sources.  Experience  has  taught  us  that 
reviewing  only  the  information  that  is 
recorded  in  a  written  case  record  is 
insufficient  for  assessing  outcome 
achievement.  Therefore,  the  reviewer 
explores  the  performance  indicators 


through  the  case  record  review  and 
through  interviews  with  the  individuals 
relevant  to  each  case.  Some  components 
of  the  indicators  are  quantitative,  such 
as  the  number  of  entries  into  foster  care 
a  child  has  experienced  or  th^  number  - 
of  reports  of  maltreatment  that  have 
been  received  on  a  child.  However, 
there  are  also  indicators  that  are 
qualitative  in  nature  that  help  explain 
the  circumstances  behind  the  numbers, 
such  as  reasons  for  re-entry  into  foster 
care  or  the  nature  of  the  reports  of 
maltreatment  received  on  a  child. 
Indicators  are  rated  as  an  area  of 
strength  or  an  area  in  need  of 
improvement.  For  outcomes  that  have 
multiple  indicators,  if  all  but  one  of  the 
indicators  are  rated  as  a  "strength,"  the 
outcome  is  determined  "substantially 
achieved"  in  that  particular  case.  We 
learned  from  the  pilots  that  the 
information  gathered  in  the  on-site 
review  using  instruments  structured  in 
this  way  most  often  led  reviewers  to  a 
general  consensus  regarding  the  degree 
of  outcome  achievement. 

Standard  for  substantial  conformity 
with  the  outcomes.  For  the  outcomes  to 
which  statewide  data  indicators  are 
assigned,  a  State  must  meet  both  the 
national  standard  for  the  statewide  data 
indicators  and  substantially  achieve  the 
outcome  in  90  percent  (95  percent  in 
reviews  subsequent  to  the  initial  review) 
of  the  cases  reviewed  on-site  to  be 
considered  in  substantial  conformity. 
We  will  resolve  any  discrepancies 
between  the  Statewide  data  and  the  on- 
site  review  findings  so  that  substantial 
conformity  does  not  rely  totally  on  one 
or  the  other  information  source.  This 
approach  permits  on-site  exploration  of 
the  reasons  why  performance  with 
respect  to  the  statewide  data  indicators 
might  not  be  an  accurate  indicator  of 
statewide  performance.  Outcomes  for 
which  there  are  no  assigned  statewide 
data  indicators  must  be  substantially 
achieved  in  90  percent  (95  percent  in 
reviews  subsequent  to  the  initial  review) 
of  the  cases  reviewed  on-site  to  be 
considered  in  substantial  conformity. 

Program  improvement  regarding 
statewide  data  indicators.  Any  State 
found  not  to  be  in  substantial 
conformity  with  an  outcome  must  enter 
into  a  program  improvement  plan. 
When  the  national  standard  is  not  met 
on  any  of  the  statewide  data  indicators 
used  to  determine  substantial 
conformity.  States  must  engage  in 
continuous  improvement  toward  the 
national  standard  in  the  program 
improvement  plan.  This  means  that 
ACF  will  negotiate  with  the  State  to 
determine  how  much  progress  toward 
meeting  the  standard,  in  terms  of 
absolute  percentage  points,  the  State 
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will  make  to  si.  ccessfuUy  complete  a 
program  improirement  plan.  We  retain 
final  authority  to  determine  how  much 
improvement  t  le  State  must  make.  In 
reviews  subset  uent  to  the  initial  child 
and  family  sen  ices  review,  we  will 
consider  prior  jrogram  improvement 
efforts,  includi  ig  continuous 
improvement  1 1  meeting  the  national 
standard,  wheA  negotiating  the  degree  of 
improvement  required  to  successfully 
complete  a  program  improvement  plan. 

Resolving  discrepancies  in  the 
aggregate  data  from  the  statewide 
assessment  ano  the  information 
obtained  from  me  on-site  review 
pertaining  to  tie  outcomes.  We  received 
a  number  of  comments  addressing  this 
issue,  particularly  concerning  how 
discrepancies  between  the  two  sets  of 
information  will  be  resolved.  New 
§  1355.33(d)  ptovides  more  detailed 
information  on  the  steps  we  will  take  to 
resolve  discrej  ancies  between  the 
aggregate  data  and  the  findings  of  the 
on-site  portion  of  the  review.  In  order  to 
resolve  discreiancies  between  the 
statewide  asse  isment  and  the  findings 
of  the  on-site  i  ortion  of  the  review  we 
will  provide  tl  le  State  the  option  of 
either  of  the  fc  llowing: 


None  of  the 
ments  is  in  i 


State  plan   require- 
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the  one  State  pi  in 


com 


The 
State  to 
requirements 
source  is  usee 
the  State  is 
planr 
review, 
stakeholders 
asked  a  series 
the  State  plan 
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review  team 
information 
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interviews 
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State  to  be  ' 


•  The  submission  of  additional 
information  by  the  State  that  will 
explain  or  resolve  the  discrepancy,  such 
as  additional  data  or  analysis  of  the 
existing  data,  or 

•  ACF  and  the  State  will  review 
additional  cases,  but  only  for  the 
indicators  with  a  discrepancy  that  must 
be  resolved.  The  total  number  of  cases 
reviewed  may  not  exceed  150  cases,  and 
will  represent  a  statistically  significant 
sample  with  a  90  percent  (or  95  percent 
in  subsequent  reviews)  compliance  rate, 
a  tolerable  sampling  error  of  5  percent, 
and  a  confidence  coefficient  of  95 
percent.  The  conclusions  made  from 
reviewing  the  additional  cases  will  form 
the  basis  for  determining  substantial 
conformity. 

Criteria  used  to  determine  substantial 
conformity  for  the  systemic  factors 
being  reviewed.  The  concerns  related  to 
determining  substantial  conformity  for 
the  systemic  factors:  (1)  Statewide 
information  systems,  (2)  case  review 
system,  (3)  quality  assurance  system,  (4) 
staff  and  provider  training,  (5)  service 
array,  (6)  agency  responsiveness  to  the 
community,  and  (7)  foster  and  adoptive 
parent  licensing,  recruitment  and 
retention  were  similar  to  those  for  the 
outcome  areas:  A  lack  of  clarity  on  how 


substantial  conformity  is  determined 
and  on  the  standards  that  States  are 
expected  to  meet  in  achieving 
substantial  conformity.  In  response  to 
these  concerns,  we  have  established  a 
process  for  rating  the  State's  conformity 
with  State  plan  requirements  that  is 
based  on  information  obtained  from  the 
statewide  assessment  and  the  on-site 
stakeholder  interviews.  Information 
from  the  statewide  assessment  and 
interviews  with  stakeholders  on-site 
must  support  a  determination  of 
substantial  conformity.  The  review  team 
will  rate  the  State's  performance  for 
each  systemic  factor  using  a  Likert-type 
scale,  with  criteria  attached  to  each 
rating,  based  on  the  total  information 
obtained  from  a  variety  of  stakeholders 
interviewed  tin-site. 

Except  for  "information  system 
capacity,"  all  of  the  systemic  factors 
reviewed  have  more  dian  one  State  plan 
requirement  associated  with  them  that 
are  included  in  the  review  process.  A 
State's  conformity  with  each  systemic 
factor  will  be  rated  on  a  scale  of  1-4, 
based  on  the  extent  to  which  there  are 
processes  in  place  which  meet  the  State 
plan  requirements  associated  with  that 
systemic  factor.  For  example: 


Not  In  substantial  confomiity 


Substantial  confomiity 


Some  or  all  of  the  State  plan  re- 
quirements are  in  place,  but 
more  than  one  of  the  require- 
ments fails  to  function  at  the 
level  described  in  each  require- 
ment*. 


All  of  the  State  plan  requirements 
are  in  place,  and  no  more  than 
one  of  the  requirements  fails  to 
function  as  descritjed  in  each 
requirement*. 


All  of  the  State  plan  requirements 
are  in  place  and  functioning  as 
described  in  each  requirement. 


factor,  "information  system  capacity,"  if  it  is  detemfiined  that  a  system  is  in  place  but  not  functioning  at  the  level  described  in 
requirement  reviewed,  that  factor  is  rated  a  "2",  rather  than  a  "3". 
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conformity.  To  ensure  objectivity  in  the 
information  gathered  through 
stakeholder  interviews,  we  have 
amended  the  regulation  at 
§  1355.33{c)(4)(iv)  to  set  minimum 
requirements  with  respect  to  the 
selection  of  stakeholders  who  must  be 
interviewed. 

Subjectivity  in  Determining  Substantial 
Conformity 

Many  respondents  to  the  NPRM 
indicated  that  we  needed  to  strengthen 
the  rule  to  assure  increased  objectivity 
in  making  determinations  of  substantial 
conformity.  Given  the  focus  of  the 
reviews  on  qualitative  measures  and 
degrees  of  outcome  achievement, 
concerns  raised  included  reviewers 
making  subjective  judgments  on 
outcome  achievement,  holding  States 
accountable  for  these  judgments,  and  a 


lack  of  clarity  on  the  standards  used  to 
make  decisions. 

We  agree  that  the  need  to  insure 
objectivity  in  the  decision-making 
process  is  extremely  important.  In  fact, 
we  realized  early  in  the  design  process 
of  the  reviews  that  proposing  a  results- 
focused  review,  as  opposed  to  the 
checklist-style  reviews  of 
documentation  conducted  in  the  past, 
would  raise  concerns  about  the  level  of 
objectivity  in  the  reviews.  However,  to 
design  a  review  process  that  focuses  on 
results  and  outcomes  we  must  evaluate 
not  only  what  happens  to  children  and 
families  as  a  result  of  the  State' 
interventions,  but  the  circumstances 
and  mitigating  factors  that  affect  both 
the  interventions  and  the  results.  To 
accomplish  this,  our  review  process 
must  utilize  both  quantitative  and 
qualitative  assessments.  We  also  realize 
Uiat  determinations  regarding  outcome 
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achievement  in  the  areas  of  safety, 
permanency  and  well-being  require 
judgments  based  on  the  specific 
circumstances  of  individual  children 
and  families,  and  that  we  need  to 
standardize  the  criteria  for  making  those 
judgments  in  order  to  ensure  objectivity. 

As  noted  in  the  NPRM.  we  included 
several  criteria  and  procedures  in  the 
pilot  reviews  that  were  designed  to 
make  the  reviews  as  objective  as 
possible  and  to  result  in  consistency 
among  reviewers  and  across  States  in 
making  critical  judgments  about 
outcome  achievement.  Those  measiues 
include: 

•  Using  statewide  aggregate  data  and 
qualitative  information  from  the 
statewide  assessment  to  imderstand  and 
interpret  the  status  of  outcomes  and 
systemic  factors; 

•  Applying  uniform  criteria  or 
performance  indicators  that  guide 
reviewers  to  an  acciurate  conclusion 
about  the  extent  to  which  the  outcome 
is  being  achieved  in  each  case; 

•  Training  State  and  Federal 
reviewers  in  the  use  of  stemdardized 
review  instruments  and  protocols;  and, 

•  Using  a  quality  assiuance  procedure 
during  the  course  of  the  review  by 
requiring  loced  team  leaders  to  review 
case  ratings  and  debrief  daily  with 
reviewers  to  ensure  that  criteria  are 
applied  consistently. 

In  piloting  the  reviews,  we  also 
determined  that  the  objectivity  and 
uniformity  of  the  process  could  be 
strengthened  in  several  areas.  For 
example,  we  learned  that  the  Statewide 
assessment  was  prepared  differently 
among  the  pilot  States  and  that  the 
manner  of  collecting  the  data  for  the 
safety  and  permanency  profiles  was  not 
uniform,  particularly  in  States  where 
AFCARS  or  NCANDS  data  were 
unavailable.  These  factors  made  it 
difficult  to  rely  upon  information  in  the 
statewide  assessment. 

In  regard  to  case  selection,  we  found 
that  the  manner  of  selecting  cases  for 
the  on-site  review  varied  among  States 
in  ways  that  made  it  difficult  to  assure 
randomness.  Through  the  pilots  and  the 
comments  we  received  on  the 
instruments,  we  became  aware  that  the 
protocols  used  to  review  cases  could  be 
improved  to  reflect,  more  objectively, 
those  factors  that  determine  conformity 
with  State  plan  requirements. 

In  response  to  these  lessons  and 
others,  we  have  strengthened  the 
provisions  for  objectivity  in  the  reviews 
by  adding  a  number  of  measures  to  the 
final  rule  and  the  CFSR  procedures 
manual.  We  are  also  making  substantial 
changes  to  the  content  of  the 
instruments  used  in  the  reviews  that 
will  assist  in  making  objective 


determinations  and  addressing  the 
relevant  areas  of  State  plan  conformity. 

Most  of  the  comments  regarding 
subjectivity  were  related  to  the  on-site 
review.  The  comments  we  received 
concerning  subjectivity  in  the  review 
process  arise  from  genuine  concerns 
that  States  be  held  accoimtable  to  an 
objective  set  of  criteria.  We  also  have 
learned  from  the  pilot  reviews  that  we 
must  be  willing  to  accept  the 
professional  judgment  of  reviewers  in 
determining  substantial  conformity. 
Where  there  are  adequate  procedures  in 
place  to  assure  consistency  and 
acciuacy  in  decision-making,  as  we 
have  described  above,  we  believe 
professional  judgments  will  be 
objective. 

We  recognize  that  it  is  much  more 
difficidt  to  determine  whether  or  not  a 
child  is  safe  than  it  is  to  determine,  for 
example,  that  a  date  on  a  court  order 
meets  specified  time  frames.  Reviewing 
for  outcomes  requires  gathering  both 
qualitative  and  quantitative  information, 
examining  the  information  within  an 
appropriate  context  and.  ultimately, 
making  a  judgment  about  how  well  the 
outcome  is  or  is  not  being  achieved. 
Caseworkers  in  the  field  must  make 
these  judgments  every  day,  and 
children's  lives  depend  upon  the 
accuracy  of  that  process.  A  review 
process  that  only  checks  for  procedural 
requirements  and  does  not  evaluate  the 
quahty  of  the  decision-making  process 
and  service  delivery  that  we  expect  of 
caseworkers  is  not  likely  to  yield 
findings  that  wiU  help  States  improve 
those  processes  where  needed. 

Sample  Size  for  On-Site  Reviews 

In  the  NPRM,  we  proposed  to  review 
a  sample  of  30-50  cases.  Most  of  the 
comments  we  received  indicated  strong 
concerns  that  reviewing  only  30-50 
cases  may  not  be  representative  of  the 
State'  service  populations  and  would 
not  lead  to  credible  judgments  of 
substantial  conformity.  A  number  of 
commenters  questioned  how  such  a 
small  sample  could  be  statistically  valid 
and  expressed  concern  over  imposing 
penalties  based  on  a  small  sample  of 
cases.  Some  respondents  indicated  a 
fear  that  we  would  be  basing  decisions 
about  substantial  conformity  on 
"anecdotal"  information  in  the  absence 
of  a  much  larger  sample. 

Clearly,  to  many  of  the  commenters, 
sample  size  is  a  major  issue,  and  we 
wish  to  explain  our  rationale  for  making 
only  modest  changes  to  this  feature  of 
the  review  in  the  final  rule,  based  on  the 
lessons  we  learned  in  the  course  of 
piloting  the  new  review  process.  We 
want  to  emphasize  that  two  changes 
also  address  these  concerns  about  the 


sample  size:  Adding  the  statewide  data 
indicators  and  a  process  to  resolve 
discrepancies  that  may  include 
reviewing  additional  cases. 

•  We  found  little  discrepancy 
between  the  statewide  data  and  the 
findings  fi-om  the  small  sample.  We 
shoidd  note  that  we  experienced 
minimal  disagreement  among  reviewers 
(State  and  Federal)  and  between  the 
statewide  data  and  the  findings  made  on 
the  basis  of  the  small  samples  in  the 
pilot  reviews.  The  findings  of  the  pilots 
were  similar  to  those  noted  in  State 
quality  assurance  systems,  where  those 
systems  were  in  place  in  pilot  States.  In 
most  situations,  the  findings  provided 
State  officials  with  sufficient  details 
about  the  functioning  of  their  programs 
to  make  improvements  where  needed 
and  to  build  on  existing  strengths  in 
their  programs. 

•  We  learned  that  we  cannot  make 
accurate  decisions  in  a  results-focused 
review  by  only  reviewing 
documentation  in  records.  We  began  by 
pulling  a  large  sample  in  the  first  foiu 
pilot  States.  We  conducted  a  record 
review  in  all  the  cases,  similar  to  prior 
reviews,  except  we  were  attempting  to 
captiu^  both  qualitative  outcome  and 
quantitative  information  from  the 
records.  In  a  smaller  subsample  of  the 
larger  sample,  we  interviewed  the 
relevant  parties  and  focused  less  on 
record  documentation  and  more  on 
what  was  actually  occurring  in  each 
case.  Inevitably,  the  review  team  found 
that  the  small  sample  and  the  strategy 
of  in-depth  analysis  through  interviews 
was  a  more  reliable  source  of 
information  on  outcomes  and 
conformity  with  applicable 
requirements.  The  information  obtained 
solely  from  the  case  records  was  often 
incomplete,  not  current,  and  left 
information  gaps.  Basically,  we  learned 
that  we  cannot  apply  traditional 
checklist-type  reviews  of  dociunentation 
to  determine  the  quality  of  decision- 
making and  service  delivery. 

•  We  learned  that  reviewing  cases 
intensely,  including  all  the  relevant 
interviews,  requires  a  large  number  of 
staff  resources  and  is  an  extremely  time- 
consuming  process.  The  process  of 
reviewing  case  records  and  conducting 
multiple  interviews  in  each  case 
reviewed,  combined  with  other  review 
team  activities,  allows  a  reviewer  time 
for  only  two  cases,  possibly  three,  in 
one  week.  Even  with  a  sample  size  of  50 
cases,  the  process  requires  a  team  of 
approximately  25  reviewers  in  order  to 
complete  the  on-site  review  in  one 
week.  Increasing  the  sample  to  150 
cases  or  more  would  mean  that  either  a 
team  of  75  reviewers  would  be  needed 
to  review  a  State  in  one  week,  or  25 
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manner,  we  believe  we  will  address 
concerns  about  the  size  of  the  sample, 
particularly  in  cases  where 
discrepancies  in  the  findings  exist  and 
must  be  resolved. 

We  recognize  that  the  sample  size 
does  not  represent  a  faultless  approach 
to  reviewing  State  programs,  and  we 
fully  understand  the  varying 
perspectives  on  this  issue.  We  must 
emphasize,  however,  that  the  quality  of 
information  gathered  from  the  overall 
process,  and  not  the  on-site  sample  in 
isolation,  will  benefit  children  and 
families  by  tracking  their  outcomes  and 
allowing  States  to  focus  on  program 
improvements  where  needed. 

Penalties  Associated  With 
Nonconformity 

We  have  made  an  important  change  in 
Jie  final  rule  regarding  withholding  of 
funds  in  situations  where  States  remeun 
in  nonconformity  continuously  on  the 
same  outcomes  or  systemic  factors,  and 
for  States  that  elect  not  to  engage  in  a 
program  improvement  plan.  The  final 
rule  provides  for  graduated  penalties  in 
successive  reviews  if  areas  of 
nonconformity  remain  uncorrected.  We 
have  also  applied  the  maximum 
withholding  to  those  States  that  do  not 
implement  program  improvement  plans 
to  correct  the  areas  of  nonconformity. 
The  comments  we  received  on  the 
imposition  of  penalties  raised  a  number 
of  issues  that  we  considered  in  making 
this  change  to  the  rule.  Some  comments 
indicated  concerns  that  the  Federal 
government  is  not  meeting  its 
stewardship  responsibilities  by  not 
taking  a  more  aggressive  approach  to 
penalizing  States  found  not  to  be  in 
substantial  conformity.  Other  comments 
indicated  that  the  potential  for  penalties 
is  substantial  and  could  have  a  serious 
effect  on  the  capacity  of  States  to 
administer  their  programs.  We  also  were 
encouraged  to  use  the  process  for 
imposing  penalties  to  assure  that 
program  improvements  are  made  when 
and  where  they  are  needed. 

We  wish  to  note  that  we  have  not 
proposed  an  "all  or  nothing"  approach 
to  penalizing  States.  We  have  been 
faithful  to  the  statutory  mandate  that 
applicable  penalties  be  commensurate 
with  the  extent  of  nonconformity. 
Further,  we  have  designed  a  review 
process  that  is  based  on  substantial 
conformity  with  the  requirements, 
rather  than  total  compfiance  without 
exception,  to  be  consistent  with  the 
statutory  mandate.  Penalties  are 
attached  to  each  outcome  and  systemic 
factor  determined  to  be  in 
nonconformity.  We  are  providing  time- 
limited  opportunities  for  States  to  make 
needed  program  improvements  prior  to 


withholding  of  Federal  funds  for 
nonconformity.  Only  when  States  fail  to 
take  advantage  of  program  improvement 
opportunities  or  complete  a  plan 
successfully  will  they  be  faced  with  an 
actual  loss  of  Federal  funding  as  a  result 
of  the  child  and  family  services  reviews. 

At  the  same  time,  we  have  taken 
seriously  the  stewardship 
responsibilities  of  the  Federal 
government  in  enforcing  conformity 
with  State  plan  requirements.  These 
responsibilities  are  clear  and  we  have 
not  abandoned  them.  We  intend  to 
withhold  Federal  funds  where  States  are  , 
not  using  those  funds  to  achieve  their 
designated  purpose.  To  clarify  that  the 
need  to  make  program  improvements 
will  be  strongly  enforced,  we  are 
strengthening  sections  of  the  final  rule 
to  assure  that  penalties  will  be  taken  in 
a  timely  and  certain  manner. 

We  do  not  wish  to  impose  penalties 
in  a  manner  that  will  impair  a  State's 
ability  to  provide  essential  services  to 
children  and  families.  However,  we 
have  a  responsibility  to  assure  that  State 
plan  requirements  are  met  and  that 
children  and  families  are  served  in  ways 
that  will  provide  for  their  safety, 
permanency,  and  well-being. 

C.  Enforcement  of  Section  47l(a)(18)  of 
the  Act 

We  received  a  large  response  to  the 
section  of  the  regulation  that  enforces 
the  Multiethnic  Placement  Act,  as 
amended.  Several  commenters  sought 
practice  guidance  on  how  to  implement 
the  law.  We  believe  that  we  have 
addressed  these  issues  in  other  forums 
through  policy  issuances  and  HHS- 
funded  technical  assistance  and  guides. 
Other  commenters  were  concerned  that 
we  were  not  maintaining  the 
partnership  approach  exemplified  in  the 
child  and  family  services  reviews.  We 
have  made  no  changes  to  the  regulation 
in  response  to  these  comments,  since  we 
find  that  the  statute  is  definitive  in  the 
manner  in  which  we  are  to  implement 
corrective  action  and  enforce 
compliance  with  section  471(a)(18)  of 
the  Act. 

In  response  to  other  comments,  we 

have: 

•  Clarified  that  we  will  consider  a 
State  in  violation  of  section  471(a){18) 
when  it  maintains  a  policy,  practice, 
law  or  procedure  that,  on  its  face, 
clearly  violates  section  47l(aKl8)  of  the 
Act; 

•  Required  States  to  notify  ACF  upon 
a  final  court  finding  that  the  State  has 
violated  section  471(a){18)  of  the  Act; 

•  Allowed  States  up  to  30  days  to 
develop  a  corrective  action  plan  to 
respond  to  a  violation  of  section 
47l(a)(18)  of  the  Act  resulting  from  a 
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State's  statute,  regulation,  policy, 
procedure  or  practice,  and  six  months  in 
which  to  complete  the  plan; 

•  Clarified  which  title  IV-E  funds 
will  be  reduced  in  the  event  of  a 
violation  of  section  471{a)(18)  of  the 
Act;  and 

•  Added  a  definition  of  the  term 
"entity." 

D.  Reasonable  Efforts  and  Contrary  to 
the  Welfare  Determinations  and 
Documentation 

Many  commenters  believed  that  the 
requirements  for  reasonable  efforts  and 
contrary  to  the  welfare  determinations 
as  proposed  were  inconsistent  with 
current  State  practice.  In  some  instances 
we  agree  that  the  regulation  was 
unnecessarily  restrictive,  and  have 
made  the  following  changes  to  preserve 
State  flexibility  while  keeping  within 
the  statute  and  maintaining  the  integrity 
of  the  program: 

•  Removed  the  distinction  between 
emergency  and  non-emergency 
removals  in  the  sections  of  the  rule  on 
contrary  to  the  welfare  and  reasonable 
efforts  to  prevent  removal.  This  change 
is  in  response  to  concerns  that  the 
distinction  was  artificial. 

•  Allowed  States  up  to  60  days  to 
obtain  a  judicial  determination  with 
regard  to  reasonable  efforts  to  prevent 
removal  of  a  child  from  home.  This 
responds  to  concerns  that  oui  proposed 
policy  restricted  the  timing  for  obtaining 
such  a  determination  to  a  specific  date 
rather  than  within  a  specified  time 
frame. 

•  Consolidated  the  requirements 
regarding  reasonable  efforts  to  reunify 
the  child  with  the  family  and  efforts  to 
make  and  finalize  alternate  permanent 
placements  into  a  single  requirement  to 
be  more  consistent  with  actual  State 
practice.  Within  12  months  of  the  date 
the  child  is  considered  to  have  entered 
foster  care,  the  State  is  to  obtain  a 
judicial  determination  that  the  State 
agency  made  reasonable  efforts  with 
respect  to  the  permanency  plan  that  is 
in  effect. 

In  other  areas,  we  explained  why  we 
are  maintaining  our  policy  position 
rather  than  changing  the  regulation  in 
response  to  commenter'  concerns.  We 
affirmed  that  judicial  determinations 
regarding  contrary  to  the  welfare  and 
reasonable  efforts  are  inextricably 
linked  to  a  child's  eligibility  for  title  IV- 
E.  The  statute  makes  these  judicial 
determinations  eligibility  requirements 
which  we  cannot  change  despite  the 
many  opposing  comments.  We  also 
retained  the  requirement  for  the  State  to 
make  a  contrary  to  the  welfare 
determination  in  the  first  court  order 
sanctioning  the  removal  of  the  child 


from  the  home,  because  it  is  a 
longstanding  critical  protection  for 
children  and  families.  Finally,  we  are 
not  relaxing  the  documentation 
requirements  or  allowing  nunc  pro  tunc 
orders  because  we  wish  to  preserve  the 
certainty  that  these  determinations  are 
made  in  accord  with  the  statute. 

E.  Case  Plans  and  Case  Review 
Requirements 

To  clarify  our  existing  policy  with 
regard  to  the  timing  of  the  case  plan,  we 
have  amended  the  regulation  to  allow 
States  up  to  60  days  from  a  child's 
removal  from  the  home  to  develop  the 
case  plan.  We  also  made  a  significant 
policy  shift  in  the  requirements  for 
subsequent  permanency  hearings.  We 
are  now  requiring  subsequent 
permanency  hearings  for  all  children, 
including  children  placed  in  a 
permanent  foster  home  or  a  preadoptive 
home.  We  believe  that  the  ASFA 
compels  us  to  ensure,  through  the 
protection  of  a  permanency  hearing,  that 
permanency  will  be  achieved  for  these 
children. 

We  received  a  significant  niunber  of 
requests  to  limit  the  TPR  provision  to 
only  certain  groups  of  the  foster  care 
population.  We  are  unable  to  make  this 
change  in  the  regulation,  as  no  statutory 
authority  exists  for  doing  so,  and  the 
clear  intent  of  ASFA  was  to  speed 
critical  decision-making  for  all  children 
in  foster  care.  We  clarify  in  the  final  rule 
that  the  exceptions  to  the  requirement  to 
file  a  petition  for  TPR  must  be  done  on 
a  case-by-case  basis  and  added 
additional  examples  of  a  compelling 
reason.  We  also  clarify  that  States  must 
begin  the  process  of  finding  and 
approving  an  adoptive  family  for  a  child 
when  the  State  files  a  petition  for  TPR. 

F.  Title  IV-E  Reviews 

We  made  several  changes  to 
strengthen  and  clarify  the  title  IV-E 
reviews.  The  title  IV-E  reviews  are 
designed  to  review  the  eligibility  of 
children  in  foster  care  and  providers 
receiving  title  IV-E  funds.  Those 
changes  to  the  final  rule  include: 

•  Clarifying  that  when  using  an 
alternate  sampling  methodology  when 
AFCARS  data  are  imavailable,  we  will 
review  a  six-month  period  that 
coincides  with  the  AFCARS  reporting 
period; 

•  Allowing  all  State'  initial  primary 
reviews  to  be  held  at  a  15  percent 
threshold  of  ineligible  cases  regardless 
of  whether  or  not  the  review  occurs 
within  the  first  three  years  of  the  final 
rule; 

•  Providing,  on  a  case-by-case  basis, 
an  extension  of  a  program  improvement 
plan  when  a  legislative  change  is 


necessary  for  the  State  to  achieve 
substantial  compliance;  and 

•  Increasing  the  initial  amount  of 
time  to  develop  a  program  improvement 
plan  from  60  days  to  90  days  for  States 
found  not  to  be  in  substantial 
conformity  as  a  result  of  a  title  IV-E 
foster  care  eligibility  review. 

G.  Special  Populations 

Several  issues  of  note  recurred  as 
themes  throughout  the  comments  and 
the  regulation.  One  was  the  application 
of  the  rules  to  certain  populations,  such 
as  Indian  tribal  children,  adjudicated 
delinquent  children,  and 
imaccompanied  refugee  minors.  We 
clarify  how  in  particular  the  provisions 
of  the  final  rule  apply  to  these 
populations  of  children,  but  also 
emphasize  that  overall  the  statute  must 
apply  to  these  children  as  they  would 
any  other  child  in  foster  care.  We  have 
no  statutory  authority  to  exempt  any 
group  from  provisions  such  as  the  safety 
requirements  or  termination  of  parental 
rights  requirements.  Furthermore,  we 
strongly  believe  that,  while  these 
reqmrements  must  apply  to  all  children, 
the  statute  affords  the  State  agency  the 
flexibility  to  engage  in  appropriate 
individual  case  planning. 

For  Indian  tribes,  numerous  other 
issues  were  raised  with  regard  to  how 
title  rV-E  requirements  and,  more 
specifically,  the  recent  amendments 
made  by  the  Adoption  and  Safe 
Families  Act  apply  to  Indian  tribes  as 
sovereign  nations.  While  we  are 
committed  to  the  govemment-to- 
govemment  relationship  between  the 
Federal  government  and  Indian  tribes, 
the  foster  care  program  under  title  IV- 
E  is  statutorily  targeted  to  State 
agencies,  and  Indian  tribes  cannot 
receive  title  IV-E  funds  directly.  Indian 
tribes  can  gain  access  to  tide  IV-E  funds 
on  behalf  of  title  IV-E  eligible  children 
if  they  enter  into  agreements  with  State 
agencies.  Accordingly,  Indian  tribes 
must  operate  within  the  parameters  of  a 
particular  State  plan  and  the  specifics  of 
the  agreement.  Some  commenters  also 
requested  that  we  explain  how  the 
requirements  of  the  Indian  Child 
Welfare  Act  work  in  the  context  of  the 
ASFA.  Although  we  can  affirm  that 
States  must  comply  with  ICWA  and  that 
nothing  in  this  regulation  supersedes 
ICWA  requirements,  we  cannot 
expound  on  ICWA  requirements  since 
they  fall  outside  of  our  statutory 
authority. 
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Comment:  We  received  a  great 
number  of  comments  and  suggestions 
regarding  how  to  define  the  date  a  child 
is  considered  to  have  entered  foster  care 
in  accordance  with  section  475(5)(F)  of 
the  Act  (the  date  the  State  is  to  use  in 
calculating  when  to  hold  periodic 
reviews  in  accordance  with  section 
475(5)(B)  of  the  Act.  permanency 
hearings  in  accordance  with  section 
475(5)(C)  of  the  Act,  and  for  complying 
with  the  termination  of  parental  rights 
(TPR)  provision  under  section  475(5)(E) 
of  the  Act).  Some  commenters  wanted 
us  to  define  the  term  by  using  the  date 
on  which  the  child  actually  enters  foster 
care  and  the  agency  assumes 
responsibility  for  the  placement  and 
care  of  the  child.  Others  suggested  that 
we  define  the  term  based  on  a  variety  of 
other  points  in  time,  such  as:  The  date 
of  a  judicial  determination  that  it  was 
contrary  to  the  child's  welfare  to  remain 
at  home;  the  date  of  the  full  hearing;  the 
date  of  the  initial  shelter  care  hearing; 
the  date  of  removal;  or,  the  date  a 
petition  for  removal  is  filed.  Many 
commenters  observed  that,  by  linking 
the  date  the  child  is  considered  to  have 
entered  foster  care  to  a  finding  of  abuse 
or  neglect  and  the  agency  receiving 
responsibility  for  placement  and  care  of 
the  child,  we  incorrectly  implied  that 
the  aforementioned  decisions  occur  at 
the  same  hearing  when,  in  fact,  these 
judicial  decisions  are  often  made  at 
separate  hearings. 

Response:  The  time  frames  for 
considering  when  a  child  has  entered 
foster  care,  i.e.,  the  earlier  of  a  judicial 
finding  of  abuse  or  neglect  or  60  days 
from  the  date  the  child  is  removed  from 
the  home,  are  statutory.  However, 
nothing  precludes  a  State  from  using  a 
point  in  time  that  is  earlier  than  that 
required  by  statute  or  regulation,  such 
as  the  date  the  child  is  physically 
removed  from  the  home.  We  have 
changed  the  regulation  to  reflect  this 
option.  Clearly,  if  a  State  uses  the  date 
a  child  is  physically  removed  from  the 
home,  the  requirements  for  holding 
periodic  reviews,  permanency  hearings, 
and  complying  with  the  TPR  provision 
within  the  time  frames  prescribed 
would  be  satisfied. 

We  also  have  removed  to  the 
reference  to  the  agency's  responsibility 
for  the  placen\ent  and  care  of  the  child 
so  that  the  definition  more  closely 
follows  the  statutory  language  and  is 
consistent  with  actual  practice. 

Comment:  One  commenter  suggested 
that  the  time  a  child  spends  in  shelter 
care  not  be  factored  into  calculating  the 
timing  for  holding  periodic  reviews, 
permanency  hearings,  and  for 
complying  with  the  TPR  provision. 


Response:  Under  long-standing 
Departmental  policy,  shelter  care  is 
considered  a  form  of  foster  care  (see  the 
definition  of  "foster  care"  at  45  CFR 
1355.20).  Shelter  care  is  one  of  many 
possible  settings  in  which  children  in 
foster  care  are  placed.  Therefore,  time 
spent  in  shelter  care  counts  in 
determining  when  to  hold  periodic 
reviews,  permanency  hearings,  and  for 
complying  with  the  TPR  provision.  We 
have  made  no  changes  to  the  final  rule 
in  response  to  this  comment. 

Comment:  One  commenter  requested 
that  we  delete  the  word  "physically" 
from  the  regulatory  definition  of  the 
date  a  child  is  considered  to  have 
entered  foster  care  to  adhere  strictly  to 
the  statutory  language  which  provides 
no  qualification  of  the  term  "removal." 
Response:  While  we  have  deleted  the 
word  "physically"  from  the  definition, 
we  have  retained  the  policy  on  physical 
removals  because  it  is  consistent  with 
the  intent  of  ASFA  regarding  expedited 
permanency.  Linking  the  definition  of 
the  date  a  child  is  considered  to  have 
entered  foster  care  to  a  physical  removal 
ensures  that  children  do  not  languish  in 
care  awaiting  a  judicial  order  that  says 
that  the  child  is  removed  from  the 
home. 

We  have,  however,  created  an 
exception.  Under  §  1356.2l(k),  we 
permit  constructive  removals  [i.e.,  paper 
removals)  to  equalize  the  situation  in 
relative  and  nonrelative  foster  family 
homes.  If  a  child  is  constructively 
removed  from  the  home,  the  date  he  or 
she  is  considered  to  have  entered  foster 
care,  absent  a  finding  of  abuse  or 
neglect,  is  the  date  that  is  60  days  ft'om 
the  date  of  the  constructive  removal.  We 
have  amended  the  regulatory  text  by 
cross-referencing  §  1356.21(k).  which 
sets  the  parameters  for  the  acceptable 
forms  of  removals. 

Comment  One  commenter  was 
concerned  about  what  appeared  to  be  an 
inconsistency  between  the  date  a  child 
is  considered  to  have  entered  foster  care 
and  the  timing  for  developing  case 
plans.  The  outside  limit  for  considering 
a  child  to  have  entered  foster  care  is  60 
days  fi-om  the  date  of  removal,  while 
§  1356.21(g)(2)  requires  case  plans  to  be 
developed  within  60  days  of  the  State 
agency  "  *   *   *  assuming  responsibility 
for  providing  services  including  placing 
the  child*  *   *" 

Response:  We  understand  the 
confusion  and  have  amended  the 
regulatory  language  at  §  1356.21(g)(2)  to 
state  clearly  that  case  plans  must  be 
developed  within  60  days  of  the  date 
the  child  is  removed  from  the  home. 

Comment:  We  received  several 
comments  opposing  the  manner  in 
which  we  applied  this  definition  to 
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voluntary  placement  agreements.  In  the 
NPRM,  we  set  the  date  a  child  is 
considered  to  have  entered  foster  care 
for  a  child  placed  via  a  voluntary 
placement  agreement  as  the  date  the 
voluntary  placement  agreement  is 
signed  by  all  relevant  parties.  Many 
commenters  wanted  to  be  able  to  use  the 
date  the  child  actually  is  placed  in 
foster  care  since  the  child  may  not  enter 
foster  care  the  same  day  the  agreement 
is  signed.  Some  commenters  believed 
we  lacked  a  statutory  basis  for  not 
applying  section  475(5)(F)  of  the  Act  to 
ail  children,  irrespective  of  how  they 
enter  foster  care. 

Response:  We  concur  that  it  is  more 
appropriate  to  adopt  a  consistent 
application  of  section  475{5)(F)  of  the 
Act  for  all  children.  We  have  amended 
the  definition  of  the  date  a  child  is 
considered  to  have  entered  foster  care  so 
that  it  makes  no  distinction  for  children 
who  enter  foster  care  via  a  voluntary 
placement  agreement.  Therefore, 
children  placed  in  foster  care  via  a 
voluntary  placement  agreement  will  be 
considered  to  have  entered  foster  care 
no  later  than  60  days  after  the  child  is 
removed  from  the  home. 

We  want  to  take  this  opportunity, 
however,  to  note  that  the  purpose  of  the 
60-day  limit  at  section  475(5)(F)  of  the 
Act  is  to  ensure  that  periodic  reviews, 
permanency  hearings,  and  application 
of  the  TPR  provision  are  not  delayed  as 
a  result  of  contested  involuntary 
removals.  The  danger  of  such  a  delay 
often  does  not  exist  when  children  are 
removed  from  their  homes  pursuant  to 
a  voluntary  placement  agreement.  When 
children  are  removed  from  home  via  a 
voluntary  placement  agreement,  we 
encourage  States  to  use  the  date  the 
child  is  placed  in  foster  care  (rather  than 
60  days  later)  as  the  date  for  calculating 
when  to  hold  periodic  reviews, 
permanency  hearings,  and  for 
complying  with  the  TPR  provision. 

Comment:  A  few  commenters 
requested  guidance  on  how  to  apply  the 
definition  to  children  who  are 
voluntarily  relinquished  by  their 
parents  for  adoption. 

Response:  The  date  a  child  is 
considered  to  have  entered  foster  care 
according  to  the  statute  is  the  earlier  of 
a  judicial  finding  of  abuse  or  neglect  or 
60  days  from  the  date  the  child  was 
removed  from  the  home.  Typically, 
there  is  no  finding  of  abuse  or  neglect 
in  a  voluntary  relinquishment,  so  the 
date  of  entry  into  foster  care  would  be 
no  later  than  60  days  from  the  date  the 
child  was  removed  from  the  home. 

Comment:  One  commenter  requested 
that  we  specifically  clarify,  in 
regulation,  that  the  date  the  child  is 
considered  to  have  entered  foster  care 


•    does  not  affect  the  date  Federal  financial 
participation  (FFP)  may  be  claimed  for 
foster  care  maintenance  payments.  One 
commenter  observed  that  there  is  a 
connection  between  maintaining 
eligibility  for  title  IV-E  funding  and  the 
date  a  child  is  considered  to  have 
entered  foster  care. 

Response:  Both  commenters  are 
correct.  Establishing  initial  eligibility  for 
title  IV-E  funding  and  initial  claiming 
for  FFP  have  no  relationship  to  the  date 
the  child  is  considered  to  have  entered 
foster  care  defined  at  section  475(5)(F) 
of  the  Act.  The  purpose  of  that 
provision  is  to  set  the  "clock"  for 
determining  when  to  satisfy  the 
requirements  for  holding  periodic 
reviews,  permanency  hearings,  and  the 
TPR  provision.  A  child's  initial 
eligibility  for  title  IV-E  funding  is  not 
related  to  this  time  frame.  We  have 
amended  the  regulation  at  §  1355.20 
accordingly. 

The  date  a  child  is  considered  to  have 
entered  foster  care  is,  however,  related 
to  maintaining  a  child's  eligibility  for 
title  IV-E  funding.  Under 
§  1356.21(b)(2),  we  require  the  State  to 
use  the  date  the  child  is  considered  to 
have  entered  foster  care  in  determining 
when  to  obtain  a  judicial  determination 
that  it  made  reasonable  efforts  to 
finalize  a  permanency  plan.  We 
intentionally  linked  the  timing  for 
obtaining  this  judicial  determination  to 
the  date  the  child  is  considered  to  have 
entered  foster  care  so  that  such 
determinations  could  occur  at  the 
permanency  hearing,  the  logical  time  for 
making  such  determinations. 

Comment:  Several  commenters 
requested  guidance  for  applying  the 
statutory  definition  of  the  date  a  child 
is  considered  to  have  entered  foster  care 
to  children  who  are  adjudicated 
delinquent,  particularly  for  those 
children  who  enter  foster  care 
subsequent  to  placement  in  a  detention 
facility. 

Response:  In  general,  a  date  that  is  no 
later  than  60  days  from  the  date  the 
child  was  physically  removed  from  his 
or  her  home  should  be  used  in 
calculating  when  to  satisfy  the 
requirements  for  holding  periodic 
reviews,  permanency  hearings,  and  for 
complying  with  the  TPR  provision, 
because  judicial  determinations 
regarding  abuse  or  neglect  are  not 
typically  made  for  children  who  are 
adjudicated  delinquent.  For  children 
who  enter  foster  care  subsequent  to 
placement  in  a  detention  facility.  States 
should  follow  existing  policy  as  stated 
in  ACYF-PA-87-02  in  calculating  when 
to  develop  case  plans,  hold  periodic 
reviews  and  permanency  hearings,  and 
comply  with  the  TPR  provision. 


ACYF-PA-87-02  requires  States  to 
satisfy  the  requirements  for  developing 
case  plans,  holding  periodic  reviews 
and  permanency  hearings  (the 
requirements  at  section  427  of  the  Act 
at  the  time  ACYF-PA-87-02  was 
written)  for  all  children  supervised  by 
or  imder  the  responsibility  of  another 
public  agency  with  which  the  title  IV- 
B/IV-E  agency  has  an  agreement  under 
title  IV-E,  and  on  whose  behalf  the  State 
makes  title  IV-E  foster  care  maintenance 
payments.  Since  the  State  cannot  claim 
Federal  financial  participation  under 
title  IV-E  for  children  in  detention 
facilities,  the  "clock"  for  calculating 
when  to  comply  with  the  requirements 
for  developing  case  plans,  holding 
periodic  reviews  and  permanency 
hearings,  and  the  TPR  provision  begins 
when  the  child  is  placed  in  foster  care. 
Although  the  ASFA  was  passed  long 
after  ACYF-PA-87-02  was  issued,  we 
think  that  the  existing  policy  is  an 
appropriate  interpretation  of  section 
475(5)(F)  with  respect  to  adjudicated 
delinquents  who  enter  foster  care 
subsequent  to  placement  in  a  detention 
facility. 

Comment:  A  few  commenters 
suggested  that  we  adjust  the  date  a  child 
is  considered  to  have  entered  foster  care 
for  Indian  children  to  accommodate  the 
time  involved  in  tribal  identification 
and  notification  required  by  the  Indian 
Child  Welfare  Act. 

Response:  We  are  sensitive  to  the  fact 
that  tribal  identification  and  notification 
may  take  time  and  limit  the  amount  of 
time  the  tribe  or  State  has  in  making 
reasonable  efforts  to  finalize  a 
permanency  plan  prior  to  the 
permanency  hearing.  However,  we  have 
no  authority  to  set  a  different  "date  of 
entry  into  foster  care"  for  a  particular 
group  of  the  foster  care  population. 
Nothing  precludes  the  agency  and  court 
at  the  permanency  hearing  from  taking 
into  consideration  the  amount  of  time  it 
took  the  State  to  comply  with  tribal 
identification  and  notification 
requirements  when  determining 
appropriate  permanency  plans  for 
Indian  children. 

Comment:  Several  commenters  did 
not  want  the  definition  of  the  date  a 
child  is  considered  to  have  entered 
foster  care  to  apply  to  the  sLx-month 
periodic  reviews.  The  commenters  are 
concerned  that,  if  the  definition  were  so 
applied,  children  could  potentially  be  in 
foster  care  for  eight  months  before  a 
review  is  held. 

Response:  We  chose  to  apply  section 
475(5)(F)  of  the  Act  to  the  six-month 
periodic  reviews,  permanency  hearings, 
and  the  TPR  provision,  for  two  reasons. 
First,  nothing  prohibits  the  State  from 
holding  six-month  periodic  reviews 
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based  on  the  di  te  the  child  is  physically 
removed  from  he  home.  Second,  setting 
different  "cloc  :s"  for  calculating  when 
to  hold  periodi :  reviews  and 
permanency  h(  arings,  and  for 
complying  wit  i  the  TPR  provision 
would  add  adr  linistrative  burdens  on 

States. 

For  example  we  believe  that  we 
would  encumh  er  State  systems  by 
requiring  a  Sta  e  to  hold  six-month 
periodic  reviev  ^s  based  on  the  date  the 
child  is  removi  id  from  the  home  while 
holding  perma  lency  hearings  based  on 
section  475(5)(  r)  of  the  Act.  In  that 
situation,  the  S  tate  would  be  obliged  to 
hold  two  periodic  reviews  prior  to  the 
permanency  hi  saring.  the  second  of 
which  would  1  lave  to  be  held  two 
months  before  the  permanency  hearing 
if  the  date  of  e  itry  into  foster  care  were 
60  days  from  t  le  date  the  child  is 
removed  from  the  home.  Therefore,  we 
have  not  made  any  changes  to  the  final 
rule  as  a  result  of  this  comment. 

Foster  care,  ^o  comments  were 
received  on  th  s  definition  and  therefore 
no  changes  are  being  made  to  the 
language  prop  )sed  in  the  NPRM. 

Foster  care  i  naintenance  payments. 
Comment:  Oni  i  commenter  questioned 
our  ability  to  r  evise  the  definition  of 
foster  care  ma:  ntenance  payments  to 
include  travel  for  visits  with  workers, 
which  is  curre  ntly  covered  as  a  title  IV- 
E  administrati  ve  expense.  Another 
commenter  rei  :ommended  that  a 
revision  to  the  definition  be  made  to 
include  the  tri  vel  costs  for  a  parent  to 
visit  his/her  c  lild(ren)  as  an  allowable 
title  rV-E  fosti  (r  care  maintenance 
payment  cost. 

Response:  1  he  first  commenter's 
observation  is  correct.  Including  the 
phrase  "agenc  y  workers  *  *  *  "  in  the 
definition  goe  s  beyond  the  statute  and 
was  an  error  c  n  our  part.  The  statute 
clearly  allows  reasonable  travel  by  the 
child  for  visit  ition  with  family.  We  have 
revised  the  de  finition  in  the  final  rule, 
deleting  the  v  ords  "agency  workers,"  to 
conform  to  th  J  statute.  ACYF-PIQ-97- 
01  addresses  i  he  second  commenter's 
request  to  exf  and  foster  care 
maintenance  jayments  to  include  travel 
by  the  parent  s).  Such  costs  are  service 
related  and  n-  ay  be  charged  to  title  IV- 
B,  title  XX  or  the  State.  No  change  has 
been  made  to  expand  foster  care 
maintenance  payments  to  include  other 

travel. 

Comment:  /Ve  received  several 
requests  to  e>  pand  the  definition  of 
foster  care  mi  intenance  payments  to 
cover  a  variel  y  of  items.  For  example, 
one  commen  er  recommended  that  a 
State  be  able  to  claim  child  care  when 
the  foster  par  ent  is  attending  a  school 
meeting  or  m  sdical  and  mental  health 


staffings  for  another  foster  child  in  his/ 
her  care. 

Response:  The  definition  of  foster  care 
maintenance  payments  cited  in  the 
NPRM  mirrors  the  statutory  language  at 
section  475(4)  of  the  Act.  We  do  not 
have  the  authority  to  extend  the 
definition  beyond  the  statute. 
Furthermore.  ACYF-PIQ-97-01 
explains  that  child  care  provided  to  a 
foster  child  when  a  foster  parent  is 
attending  activities  that  go  beyond  the 
scope  of  "ordinary  parental  duties"  are 
reimbursable  under  title  IV-E.  The  PIQ 
provides  a  thorough  discussion  on  the 
child  care  costs  that  can  be  included  in 
the  title  IV-E  foster  care  maintenance 
payment. 

Comment:  One  commenter  asked  if 
the  State  could  seek  foster  care 
maintenance  payments  for  appropriate 
child  care  costs  if  the  State  has  a  two- 
tiered  licensing  system,  "licensed"  for 
center-based  and  "regulated"  for  home- 
based  child  care. 

Response:  A  State's  use  of  specific 
terminology  or  type  of  child  care 
licensing  system  has  no  bearing  on 
whether  the  costs  of  child  care  can  be 
included  in  title  IV-E  foster  care 
maintenance  payments.  As  long  as  the 
child  care  facility  or  individual  (in  the 
case  of  home-based  child  care)  is 
licensed,  or  otherwise  officially 
authorized  or  approved  by  the  State  as 
meeting  the  requirements  for  a  child 
care  facility,  the  State  may  claim  the 
costs  of  allowable  child  care  as  part  of 
a  foster  care  maintenance  payment. 

Comment:  Two  commenters  requested 
that  the  lemguage  in  the  preamble  to  the 
NPRM  which  stated  that  payments  for 
child  care  could  be  a  separate  payment 
to  the  child  care  provider  or  included  in 
the  basic  maintenance  payment  be 
inserted  in  the  regulatory  text  of  the 
final  rule. 

Response:  We  agree  and  have 
amended  the  regulation  accordingly. 
Foster  family  nome.  Comment:  We 
received  many  comments  on  the 
definition  of  "foster  family  home"  and 
related  concerns  regarding  title  IV-E 
eligibility  and  reimbursement.  Several 
commenters  noted  that  in  some  States, 
the  terms  "approved"  and  "licensed" 
are  interchangeable,  while  in  other 
States  there  are  separate  standards  for 
each  of  these  categories.  States 
sometimes  establish  separate  standards, 
i.e.,  approval  and  provisional  licensure, 
as  opposed  to  full  licensure,  for  relative 
caretakers.  Some  commenters  suggested 
that  we  allow  States  to  claim  title  IV- 
E  for  eligible  children  placed  with 
relative  caretakers  who  meet  the  State 
standards  for  approval  or  provisional 
licensure,  rather  than  the  State's  higher 
standards  for  full  licensure.  Some 


commenters  noted  that  relative 
placements  encourage  continuity  in  a 
child's  life,  allowing  the  child  to 
maintain  a  sense  of  identity  and 
minimize  separation  and  attachment 
issues.  One  commenter  expressed  a 
belief  that  the  statutory  language  of 
"licensed  or  approved"  implies  that 
different  standards  are  acceptable. 
Another  commenter  suggested  that  to 
require  that  approval  and  licensure  be 
held  to  the  same  standard  is  an 
extremely  problematic  higher  standard 
than  has  been  required  in  the  past. 

Response:  We  nave  given 
considerable  thought  to  these  comments 
and  have  tried  to  balance  the  integrity 
of  the  requirement,  the  safety  of  the 
child  and  existing  State  Ucensing 
practices.  We  did  not  change  the 
requirements:  (1)  That  approved  foster 
family  homes  must  meet  the  same 
standards  as  licensed  foster  family 
homes;  or  (2)  that  relatives  must  meet 
the  same  licensing/approval  standards 
as  nonrelative  foster  family  homes  for 
the  reasons  below. 

Section  47l(a)(10)  of  the  Act  requires 
that  a  State's  title  IV-E  plan  provide  for 
the  establishment  or  designation  of  a 
State  authority  that  is  responsible  for 
establishing  and  maintaining  standards 
for  foster  family  homes  and  child  care  . 
institutions.  This  section  also  requires 
that  the  title  IV-E  State  plan  provide  for 
the  application  of  these  standards  to 
"any"  foster  family  home  or  child  care 
institution  receiving  either  title  IV-B  or 
title  IV-E  funds.  Further,  the  statutory 
definition  of  "foster  family  home"  in 
section  472(c)  of  the  Act  states  that  a 
foster  family  home  is  a  home  "*   *   * 
which  is  licensed  by  the  State  in  which 
it  is  situated  or  has  been  approved  (by 
the  State  licensing  authority)  as  meeting 
the  standards  established  for  such 
licensing."  Clearly,  thie  statute  did  not 
intend  that  there  be  separate  standards 
for  licensing  and  approval. 

The  plain  language  of  the  statute 
requires  that,  to  be  considered  a  foster 
family  home  for  the  purpose  of  title  IV- 
E  eligibility,  the  home  must  be  either 
licensed  or  approved  as  meeting  State 
licensing  standards.  It  also  is  clear  from 
the  language  in  section  471(a)(10)  of  the 
Act  that  the  State  licensing  standards 
must  be  applied  to  "any"  foster  family 
home  that  receives  funding  imder  titles 
IV-E  or  IV-B.  The  licensing  provisions 
of  the  Act  make  no  exceptions  for 
different  categories  of  foster  care 
providers,  including  relative  caretakers. 
In  past  title  IV-E  foster  care  eligibility 
reviews,  we  have  verified  the  existence 
of  a  license  without  differentiating 
among  the  types,  and  we  vmderstand 
State  concerns  in  this  regard.  We  also 
agree  that  placements  that  meet  the 


child's  need  for  attachment  and 
continuity  should  be  encouraged.  We 
further  recognize  that,  consistent  with 
section  471(a)(19)  of  the  Act,  States 
must  consider  giving  preference  to  a 
relative  caregiver,  provided  that  the 
relative  caregiver  meets  all  relevant 
State  child  protection  standards. 
However,  given  the  emphasis  in  ASFA 
on  child  safety,  and  the  plain  language 
of  the  statute  with  respect  to  the 
licensing  requirements,  we  believe  that 
it  is  incumbent  upon  us,  as  part  of  oiu 
oversight  responsibilities,  to  fully 
implement  the  licensing  and  safety 
requirements  specified  in  the  statute  by 
requiring  that  foster  care  homes, 
whether  relative  or  nonrelative,  be  fully 
licensed  by  the  State. 

Comment:  In  some  States,  relative 
caretakers  must  meet  the  standards  for 
full  licensure,  but  the  State  allows  for  a 
waiver  of  certain  provisions  for  these 
specific  caretakers.  One  commenter 
asked  if  the  language  requiring  that 
"approved"  and  "licensed"  homes  meet 
the  same  standard  would  restrict  the  use 
of  these  waivers  to  approve  relative 
foster  family  homes.  Other  comment ers 
requested  that  we  continue  our  current 
policy  of  allowing  certain  requirements 
to  be  waived  for  relatives. 

Response:  Waivers  are  not  addressed 
in  the  regulatory  text.  However,  as  we 
have  explained  in  ACYF-PIQ-85-11, 
special  situations  may  arise  with 
relative  caretakers  in  individual  cases 
where  there  are  grounds  for  waiving 
certain  requirements,  such  as  square 
footage  of  the  relative's  home.  The 
safety  standards,  however,  cannot  be 
waived  in  any  circumstance.  ACYF- 
PIQ-85-11  has  not  been  withdrawn 
and,  therefore,  continues  to  reflect 
current  policy.  To  the  extent  that 
waivers  are  allowed,  they  must  be 
granted  on  a  case-by-case  basis,  based 
on  the  home  of  the  relative  and  the 
needs  of  the  child.  The  State  may  not 
exclude  relative  homes,  as  a  group,  from 
any  requirements. 

Comment:  Several  commenters 
requested  that  we  reconsider  our 
position  on  requiring  that  a  foster  family 
home  be  fully  licensed  before  the  State 
is  eligible  to  claim  for  title  IV-E.  We 
were  advised  that  in  some  States,  a 
provisional  license  is  issued  so  that  a 
child  may  be  placed  in  a  foster  home 
while  the  State  is  awaiting  criminal 
background  checks  or  waiting  for  the 
prospective  foster  parents  to  complete 
required  training.  In  other  States,  a 
provisional  license  is  issued  to  all  new 
foster  homes  during  a  probationary 
period,  even  though  the  home  meets  the 
requirements  for  a  full  license  or 
approval. 


Response:  We  considered  the 
commenter'  suggestions,  but  we  believe 
that  the  statute  requires  a  foster  family 
home  to  meet  all  of  the  State 
requirements  for  full  licensure  or 
approval  to  be  eligible  for  title  IV-E 
purposes.  Accordingly,  if  a  State  issues 
an  interim  license  (provisional, 
emergency,  etc.)  pending  satisfaction  of 
all  licensing  standards  (e.g.,  while  the 
State  is  awaiting  the  results  of  a 
criminal  records  check  or  the 
completion  of  training),  then  the  State 
may  not  claim  title  IV-E  funds  on  behalf 
of  a  child  in  that  home. 

Since  there  seems  to  be  some 
confusion  over  the  nomenclature  used 
in  the  draft  regulation,  we  have  revised 
the  regulatory  language  in  §  1355.20  to 
remove  the  reference  to  provisional 
licensure  and  to  articulate  that  before  a 
State  may  claim  title  IV-E  funds,  it  must 
find  that  the  home  meets  the  State's 
licensing  standards. 

Comment:  Several  commenters 
offered  varying  suggestions  on  the 
concept  of  allowing  retroactive 
payments.  Generally,  the  commenters 
suggested  that  we  allow  States  to  claim 
title  rV-E  reimbursement  back  to  the 
date  of  placement  once  the  home 
becomes  fully  licensed. 

Response:  The  statute  predicates 
foster  family  home  eligibility  on 
licensure  or  approval  of  the  home. 
Allowing  retroactive  payments  to  the 
child's  date  of  placement  would  be 
inconsistent  with  this  requirement.  In 
addition,  we  do  not  wish  to  provide 
financial  incentives  for  States  to  place 
children  in  homes  before  the  safety  of 
the  children  in  those  homes  can  be 
assvu-ed. 

However,  we  recognize  that  some 
time  may  elapse  between  the  date  that 
satisfaction  of  the  requirements  is 
received  and  documented  and  the  date 
on  which  the  license  is  actually  issued. 
We  have  concluded  that  60  days  is  an 
ample  period  of  time  to  allow  between 
the  time  the  State  receives  all  the 
information  on  a  home  and  the  date  on 
which  the  full  license  is  issued. 
Therefore,  we  are  permitting  States  to 
claim  title  IV-E  reimbursement  during 
the  period  of  time  between  the  date  a 
prospective  foster  family  home  satisfies 
all  requirements  for  licensure  or 
approval  and  the  date  the  actual  license 
is  issued,  not  to  exceed  60  days. 

Comment:  One  conmienter  requested 
that  we  allow  States  a  six-month  period 
to  grandfather  in  homes  that  are 
currently  operating  under  a  provisional 
license,  so  long  as  the  safety  of  the  child 
is  preserved. 

Response:  We  will  allow  States  a 
grace  period  to  bring  homes  currently 
operating  with  less  than  a  full  license  or 


approval  to  full  licensure/approval 
status.  Accordingly,  if  a  State  is 
currently  claiming  title  IV-E  foster  care 
for  a  foster  family  home  that  does  not 
meet  fully  the  State  licensing  standards, 
the  State  has  no  more  than  six  months 
fi-om  the  effective  date  of  this  final  rule 
to  grant  a  full  license  or  approval  for 
these  homes.  After  that  date,  a  State  may 
not  claim  title  IV-E  funds  for  any  child 
in  a  home  that  does  not  meet  the  State's 
full  licensing  or  approval  standards. 

Comment:  One  commenter  suggested 
that  provisional  and  emergency 
licensure  be  defined,  and  a  distinction 
be  drawn  between  these  two  types  of 
licenses. 

Response:  The  terms  provisional 
licensure  and  emergency  licensure  are 
not  used  in  the  regulation.  Thus,  we  see 
no  reason  to  impose  a  definition  of  these 
terms  on  States. 

Comment:  One  commenter 
recommended  that  the  definition  of 
"foster  family  home"  begin  with  a 
statement  indicating  that  this  definition 
is  for  purposes  of  title  IV-E  foster  care 
so  that  it  is  not  wrongly  applied  to 
exclude  non-licensed  placements  bom 
the  section  422  requirements. 

Response:  We  conciu"  with  the 
commenter  and  have  revised  the 
regulation  to  clarify  that  the  definition 
relates  to  title  IV-E  eligibility  only.  It 
should  be  noted  that  section  471  (a)(10) 
of  the  Act  more  broadly  requires  that  a 
State's  title  IV-E  plan  provide  that  a 
State's  established  licensing  standards 
apply  to  "any"  foster  family  home  or 
child  care  institution  receiving  either 
title  rV-B  or  IV-E  fimds.  This  is  a  State 
plan  conformance  issue,  however,  and 
not  a  title  IV-E  eligibility  issue. 

Comment:  A  commenter  opposed 
inclusion  of  group  homes,  agency 
operated  boarding  homes  and  other 
institutional  settings  in  the  definition  of 
"foster  family  home."  The  commenter 
noted  that  Congress  clearly  has 
indicated  a  desire  to  avoid  a  child's 
placement  in  such  settings  unless  it  is 
necessitated  by  repeated  extreme 
disruptions  of  the  preferred  family 
settings.  It  was  suggested  that  the 
definition  include  only  homes  of 
individuals  or  families  licensed  or 
approved  by  the  State  licensing  or 
approval  authorities  that  provide  24- 
hour  out-of-home  care  for  children. 
Response:  Group  homes,  agency 
operated  boarding  homes  and  other 
facilities  have  been  included  in  the 
definition  of  "foster  family  home"  since 
the  title  IV-E  regulations  were  issued  in 
1983.  The  purpose  of  including  these 
facilities  has  been  to  assure  that  all 
foster  care  placements  meet  the 
minimum  safety  requirements  by  being 
licensed  or  approved  under  State  law  or 


4034 


ederal  Register /Vol.  65,  No.  16 /Tuesday,  January  25,  2000 /Rules  and  Regulations 


rules.  We  belie  re  this  is  a  safety  issue 
for  children  an  1  not  a  statement  of 
placement  pref  jrence;  therefore,  we 
have  retained  t  le  language  in  the  final 
rule. 

Comment:  \Ne  received  some 
comments  con(  eming  the  licensing  of 
homes  by  triba  authorities.  A  few 
commenters  su  jested  that  tribes  should 
have  the  autho  ity  to  license  tribal 
homes  irrespective  of  where  they  are 
located,  and  th  it  the  language  in  the 
definition  of  "i  sster  family  home" 
implies  that  tri  les  only  have  the 
authority  to  lie  snse  homes  that  are  on  or 
near  reservatio  is.  A  couple  of 
commenters  su  ggested  that  not  to  allow 
tribes  this  auth  arity  would  be  a 
violation  of  tri  lal  sovereignty  and 
jurisdiction.  O  le  commenter  suggested 
that  this  is  an  (  verreaching  of  the 
Federal  govern  tnent  rather  than  a  safety 
issue.  It  was  sv  ggested  that  HHS  strike 
"or  with  respei  ;t  to  foster  family  homes 
on  or  near  Indi  an  reservations"  from  the 
definition. 

Response:  T  le  authority  of  Indian 
tribes  to  licensB  homes  that  are  "on  or 
near  Indian  re;  ervations"  has  been  part 
of  the  title  IV- 1  regulations  since  May 
23,  1983.  This  provision  is  consistent 
with  the  Indian  Child  Welfare  Act 
(ICWA)  of  197  J.  Section  1931  of  ICWA 
authorizes  Ind  an  tribes  and  tribal 
organizations  o  establish  and  operate 
child  and  fami  ly  services  programs  "on 
or  near  reservj  tions,"  including  a 
system  for  lice  nsing  or  otherwise 
regulating  Ind  an  foster  and  adoptive 
homes.  We  an  maintaining  the  language 
to  remain  com  istent  with  the  ICWA. 
Comment:  C  ne  commenter  asked 
'  whether  the  di  sfinition  of  "foster  family 
home"  should  be  interpreted  to  mean 
that  homes  ap  Droved  through  the  tribal 
process  must  i  tieet  the  same  standard  as 
homes  license  d  by  the  State. 

Response:  Tpe  definition  of  "foster 
family  home"  should  not  be  interpreted 
in  that  manne  ■.  The  definition  of  "foster 
family  home"  gives  tribal  licensing  or 
approval  auth  arities  the  jurisdiction  to 
license  or  app  rove  homes  that  are  on  or 
near  Indian  re  servations.  This  is 
consistent  wit  i  ICWA  at  section  1931(b) 
which  states  t  lat  for  purposes  of 
qualifying  for  funds  under  a  federally 
assisted  progr  un,  licensing  or  approval 
of  foster  or  ad  jptive  homes  or 
institutions  h  an  Indian  tribe  is 
equivalent  to  icensing  or  approval  by  a 
State.  The  aut  lority  to  license  or 
approve  inclu  des  the  authority  to  set 
standards. 

Comment:  i  )ne  commenter  was 
concerned  ab  )ut  the  requirement  that 
approved  anc  licensed  homes  must 
meet  the  sami  s  standard.  The  commenter 
noted  that  St«  tes  sometimes  use  waivers 


to  approve  Indian  foster  homes  which 
may  not  meet  certain  criteria,  such  as 
square  footage  requirements,  in  order  to 
comply  with  the  ICWA  placement 
preferences.  The  commenter 
recommended  that  we  include  language 
to  assure  that  this  type  of  waiver 
continues  to  be  permissible. 

Response:  Oui  current  policy,  set 
forth  in  ACYF-PIQ-85-1 1 ,  recognizes 
that  there  may  be  exceptional 
circumstances  that  arise  with  a  specific 
relative  caretaker  where  there  are 
groimds  for  waiving  a  licensing 
requirement,  such  as  square  footage,  in 
order  to  place  a  child.  The  policy  set 
forth  in  that  issuance  applies  also  to 
licensing  or  approving  tribal  relative 
foster  homes,  either  by  a  State  or  tribal 
licensing  authority.  This  waiver 
authority  does  not  extend  to  all  foster 
homes,  but  only  to  relative  homes  in 
certain  circmnstances  delineated  in 
ACYF-PIQ-85-1 1,  as  determined  by  the 
licensing  authority  on  a  case-by-case 
basis.  We  did  not  address  the  issue  of 
waivers  in  the  NPRM  or  final  rule,  but 
clarify  here  that  the  existing  policy 
stands. 

Full  hearing.  Comment:  Several 
commenters  objected  to  a  definition  for 
"full  hearing"  because  it  did  not 
coincide  with  some  States'  terminology. 
Many  commenters  requested 
clarification,  while  others  recommended 
changes  in  the  definition  that  would 
accommodate  the  specific  terms  and 
proceedings  used  in  their  States. 

Response:  We  defined  a  full  hearing 
in  an  attempt  to  establish  a  universal 
term  for  the  hearing  at  which  the  State 
agency  is  assigned  responsibility  for 
placement  and  care  of  a  child  who  is 
removed  from  home.  Given  the  multiple 
requests  for  clarification  and  the 
conflicting  natine  of  the 
reconunendations,  it  is  likely  that  any 
definition  for  "full  hearing"  would  be 
problematic  given  the  variety  of  State- 
specific  practices.  Therefore,  we  have 
deleted  this  definition  from  the  final 

rule. 

Full  review.  No  comments  were 
received  on  this  definition  and  therefore 
no  changes  are  being  made  to  the 
language  proposed  in  the  NPRM. 

Legal  guardianship.  Comment:  A  few 
commenters  supported  the  definition  of 
legal  guardianship  as  written  in  the 
proposed  rule.  However,  some 
commenters  requested  clarification  that 
the  term  "custody,"  as  used  in  the 
definition,  refers  only  to  physical 
custody  of  the  child  rather  than  legal 
custody.  The  commenters  asserted  that 
some  States  retain  legal  custody  of  the 
child  in  guardianship  situations. 

Response:  The  definition  in  the  final 
rule  is  taken  directly  from  the  statute 


which  makes  no  distinction  between 
physical  and  legal  custody.  We  believe 
that  the  definition  is  intended  to 
include  all  legal  guardianship 
arrangements  that  are  permanent. 

Comment:  A  commenter  wanted  to 
know  how  the  Federal  definition  for 
legal  guardianship  will  be  applied  to 
States  that  do  not  have  the  same 
definition  in  their  State  statutes. 
Response:  There  is  no  Federal 
requfrement  for  States  to  have  the 
statutory  definition  of  legal 
guardianship  in  State  law.  The  statute 
requires  States  to  evaluate  certain 
permanency  goals,  including  legal 
guardianship,  for  children  during  the 
development  of  the  case  plan  and  the 
course  of  a  permanency  hearing.  We 
beheve  that  the  definition  was 
developed  to  clarify  that  States  should 
consider  legal  guardianships  that  are 
permanent  and  self-sustaining  as  a 
permanency  option  for  children  in 
foster  care. 

Comment:  There  were  several 
comments  on  funding  legal 
guardianships.  We  received  a  suggestion 
that  title  IV-E  funding  be  made 
available  for  subsidized  legal 
guardianship.  Another  commenter 
asked  for  clarification  on  financial  and 
medical  assistance  available  for  children 
placed  in  legal  guardianship  and  how  to 
access  funding  for  legal  guardianship.  A 
third  commenter  requested  that  we 
clarify  that  a  State  is  not  precluded  from 
providing  financial  assistance  in  legal 
guardianships. 

Response:  While  legal  guardianship 
arrangements  may  be  appropriate 
permanency  plans,  we  have  no  statutory 
authority  to  make  title  IV-E  funding 
available  for  subsidized  legal 
guardianships.  However,  some  States 
•^  are  using  title  FV-E  funds  to  subsidize 
legal  guardianships  under  the  terms  of 
a  title  IV-E  demonstration  waiver 
approved  by  the  Secretary.  The  statute 
does  not  preclude  States  from 
subsidizing  legal  guardianships  with 
State  funds. 

Comment:  A  conunenter  requested 
that  we  make  a  greater  distinction 
between  legal  guardianships  and  other 
living  arrangements  such  as  permanent 
foster  care  placements  and  parent-child 
relationships.  The  commenter  believed 
that  children  placed  in  legal 
guardianships  often  are  not  subject  to 
ongoing  judicial  review,  and  that  in 
contrast  to  parent-child  relationships,  a 
child  is  not  entitled  to  inherit  fium  a 
guardian,  and  vice  versa. 

Response:  The  term  legal 
guardianship  should  be  used  in 
reference  to  the  requirements  on 
reasonable  efforts  to  finalize  a 
permanency  plan,  case  plans, 
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permanency  hearings,  and  TPR.  In  that 
context,  States  determine  whether  a 
legal  guardianship  is  the  most 
appropriate  permanency  option  for  a 
child.  We  do  not  believe  it  is 
appropriate  for  us  to  regulate  the 
definition  of  a  legal  guardianship 
further. 

Comment:  One  commenter  requested 
guidance  on  the  use  of  legal 
guardianship  as  a  pennanency  option. 
The  commenter  requested  that  we  share 
lessons  learned  from  the  title  IV-E 
demonstration  weiiver  States. 

Response:  Information  on  the  findings 
fi-om  the  States  with  demonstration 
waivers  will  be  disseminated  when 
available.  This  information  will  be 
better  provided  through  our  resource 
centers  and  technical  assistance 
activities  rather  than  through  regulation. 

National  Child  Abuse  and  Neglect 
Data  System  (NCANDS).  No  comments 
were  received  on  this  definition  and 
therefore  no  changes  are  being  made  to 
the  language  proposed  in  the  NPRM. 
Partial  Review.  The  Department  is 
responsible  for  State  compliance  with 
all  aspects  of  the  title  IV-B  and  IV-E 
plan  requirements  and  not  only  the 
elements  covered  by  the  child  and 
family  service  reviews.  Accordingly,  we 
have  revised  the  definition  of  "partial 
review,"  to  clarify  its  application  to  title 
rV-E  and  title  IV-B  compliance  issues 
that  are  outside  the  scope  of  the  child 
and  family  services  review.  This  partial 
review  may  cover  whatever  the 
Secretary  considers  necessary  to  make  a 
determination  regarding  State  plan 
compliance.  An  example  of  an  area 
which  is  not  subject  to  the  full  child  and 
family  services  review  but  subject  to  a 
partial  review  is  compliance  with 
AFCARS.  The  procedures  and  standards 
for  AFCARS  compliance  are  set  forth  in 
45  CFR  1355.40. 

Permanency  Hearing.  Comment:  One 
commenter  disagreed  with  the 
requirement  that  permanency  hearings 
be  held  within  12  months  of  the  date  a 
child  is  considered  to  have  entered 
foster  care.  The  commenter  felt  that  it 
did  not  give  families  sufficient  time  to 
make  their  homes  ready  for  the  child  to 
return. 

Response:  The  requirement  to 
conduct  permanency  hearings  no  later 
than  12  months  from  when  a  child 
enters  foster  care  is  statutory.  One  of  the 
main  purposes  of  ASFA  was  to 
encoiuage  States  and  parents  to  achieve 
permanency  for  children  in  a  more 
timely  manner. 

Comment:  One  commenter  did  not 
think  that  permanency  hearings  should 
be  conducted  by  any  entity  other  than 
a  coiut. 


Response:  The  option  for 
administrative  bodies,  appointed  or 
approved  by  the  court,  to  conduct 
permanency  hearings  is  expressly 
permitted  at  section  475(5){C)  of  the 
Act. 

Comment:  Several  commenters  were 
opposed  to  the  requirement  that  any 
body  that  conducts  permanency 
hearings  may  not  be  part  of  or  under  the 
supervision  or  direction  of  the  State 
agency.  One  commenter  asked  if  this 
requirement  extended  to  other  public 
agencies  with  which  the  State  agency 
has  an  agreement. 

Response:  Critical  decisions  that  have 
a  significant  effect  on  the  lives  of 
children  and  their  families  are  made  at 
permanency  hearings.  The  piupose  of 
requiring  coiuls  to  oversee  permanency 
hearings  is  to  ensure  that  these  hearings 
are  conducted  by  an  impartial  body, 
which  includes  any  body  appointed  or 
approved  by  the  court  to  provide  this 
oversight  in  its  stead.  An  administrative 
body  that  is  part  of  the  State  agency  or 
under  its  direction  or  supervision  would 
not  meet  the  test  of  impartiality. 

The  requirement  does  extend  to  other 
public  agencies  with  which  the  State 
agency  has  an  agreement.  In  accordance 
with  ACYF-PIQ-85-2,  title  IV-E 
requirements  extend  to  any  other  public 
agency  with  which  the  State  agency 
enters  an  agreement  for  the  performance 
of  title  rV-E  administrative  functions, 
including  responsibility  for  placement 
and  care  of  the  child. 

Comment:  One  commenter  requested 
that  the  definition  of  "permanency 
hearing"  be  revised  to  indicate 
specifically  that  a  tribal  agency  is 
permitted  to  appear  before  a  tribal  court 
and  that  the  tribal  court  has  the 
authority  to  make  all  the  necessary 
rulings  with  respect  to  permanency 
hearings. 

Response:  The  statutory  and 
regulatory  language  both  clearly 
indicate  that  permanency  hearings  may 
be  held  before  a  tribal  court.  The 
references  to  State  courts  in  the 
permanency  hearing  requirements  in 
section  475(5)(C)  of  the  Act  and  in  the 
definition  of  permanency  hearing  at 
§  1355.20  should  be  understood  to 
include  tribal  courts. 

Comment:  A  few  commenters 
requested  additional  guidance  regarding 
whether  reunification  efforts  can  be 
extended  beyond  the  permaaiency 
hearing  or  if  an  alternate  permanency 
plan  must  be  set  at  the  permanency 
hearing  if  the  child  and  family  caimot 
be  reunited  at  that  time. 

Response:  A  major  purpose  of  ASFA 
is  to  promote  timely  permanency 
planning.  We  recognize,  however,  that 
there  are  situations  when  reunification 


cannot  occur  within  12  months  but  it  is 
not  appropriate  to  abandon  it  as  the 
permanency  plan  at  the  permanency 
hearing.  It  is  acceptable  to  extend 
reunification  efforts  past  the 
permanency  hearing  if  the  parentis)  has 
been  diUgently  working  toward 
reunification  and  the  State  and  court 
expect  that  reunification  can  occiu- 
within  a  time  fi-ame  that  is  consistent 
with  the  child's  developmental  needs. 

Comment:  One  commenter  wanted  to 
know  if  the  permanency  hearing  was 
similar  to  a  dispositional  hearing  or  an 
administrative  review.  This  commenter 
also  wanted  to  know  if  the  hearing 
coidd  still  be  held  within  18  months  of 
a  child  entering  foster  care. 

Response:  The  ASFA  changed  the 
name  of  the  former  "dispositional 
hearing"  to  "permanency  hearing"  and 
the  timing  was  changed  bom  18  months 
to  12  months  (see  p.  50072  of  the 
NPRM).  No  statutory  flexibility  exists 
with  respect  to  the  time  line  in  the 
ASFA  for  conducting  permanency 
hearings. 

Comment:  One  commenter  asked  that 
we  clarify  whether  the  permanency  goal 
of  placement  with  a  fit  and  willing 
relative  was  optional  because  the 
commenter's  State  had  eliminated  it  as 
a  permanency  goal.  A  few  commenters 
asked  that  we  specifically  identify 
placement  in  "another  planned 
permanent  living  arrangement"  as  the 
appropriate  permanency  option  for  all 
unaccompanied  refugee  minors.  These 
commenters  requested  that,  in 
establishing  placement  in  "another 
planned  permanent  living  arrangement" 
as  the  appropriate  permanency  option 
for  imaccompanied  refugee  minors,  this 
group  of  the  foster  care  population  be 
exempted  firom  the  requirement  to 
provide  a  compelling  reason  for  not 
setting  reunification,  adoption,  legal    " 
guardianship  or  placement  with  a  fit 
and  willing  relative  as  the  permanency 
plan. 

Response:  We  do  not  believe  it  is 
appropriate  for  ACF  or  States  to  exclude 
any  permanency  options  fi-om 
consideration  or  to  identify  one 
permanency  goal  as  the  appropriate 
permanency  goal  for  an  entire  group  of 
the  foster  care  population.  Permanency 
plaiming  is  based  on  the  best  interests, 
individual  needs,  and  circumstances  of 
the  child.  The  requirement  to  dociunent, 
to  the  court,  a  compelling  reason  for 
setting  a  permanency  plan  other  than 
reimification,  adoption,  legal 
guardianship,  or  placement  with  a  fit 
and  willing  relative  is  statutory  and 
cannot  be  waived  for  any  group  of  the 
foster  care  population. 

Comment:  We  had  several 
commenters  request  that  we  include 
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placement  in  a  jermanent  foster  family 
home  and  emai  cipation  in  the  list  of 
permanency  go  lis  at  section  475(5)(C)  of 
the  Act  that  are  exempt  from  the 
compelling  reajon  requirement  in  that 
section.  Some  c  ommenters  also  asked  us 
to  include  long  term  foster  care  and 
emancipation  a  5  other  planned 
permanent  living  arrangements. 

Response:  Section  475{5)(C)  of  the  Act 
specifies  that  tl  e  only  permanency 
options  the  Sta  e  may  set  without  a 
compelling  rea  ion  to  do  so  include 
rexuiification,  adoption,  legal 
guardianship,  c  r  placement  with  a  fit 
and  willing  rel;  itive.  Therefore,  "another 
planned  perma  nent  living  arrangement" 
would  be  any  [  ermanent  living 
arrangement  th  at  is  not  enumerated  in 
statute. 

Comment:  O  le  commenter  suggested 
that  we  amend  the  section  of  the 
definition  that  describes  the  decisions  to 
be  made  at  a  p(  irmanency  hearing.  The 
conunenter  suj  gested  that  the  term 
"should"  be  re  jlaced  with  "will"  in  the 
definition.  The  commenter  thinks  the 
term  "will"  is  consistent  with  ASFA's 
intent  to  ensui  5  permanency  while 
"should"  is  noncommittal. 

Response:  Wl  e  agree  and  have 
amended  the  li  mguage  accordingly. 

Comment;  One  commenter  was 
opposed  to  the  prohibition  of  paper 
reviews,  ex  pa  "ie  hearings,  and  agreed 
orders  as  satis!  ying  the  requirements  of 
a  permanency  hearing. 

Response:  Section  475(5)(C)  of  the  Act 
requires  the  St  ite  to  ensure  "*   *   • 
procedural  saf  jguards  shall  also  be 
applied  with  r  ;spect  to  parental  rights 
pertaining  to  t  le  removal  of  the  child 
from  the  home  of  his  parents,  to  a 
change  in  the  ;hild's  placement,  and  to 
any  determina  tion  affecting  visitation 
privileges  of  pu'ents  *  *  *."  In  our 
view,  paper  re  views,  ex  parte  hearings, 
and  agreed  ore  ers  fail  to  provide  these 
important  safe  guards.  No  change  was 
made  to  the  re  §ulation  based  on  this 
comment. 

Comment:  C  ine  commenter  was 
opposed  to  thi  s  use  of  the  term 
"compelling  r  jason"  for  setting  another 
planned  perm  ment  living  arrangement 
as  the  permansncy  plan.  The 
commenter  fe  jIs  the  term  suggests  a 
legal  burden  c  f  proof  that  is  not 
appropriate  fc  r  establishing  permanency 
plans. 

Response: '  he  term  "compelling 
reason"  is  tak^n  directly  from  the 
statutory  lang  uage.  Moreover,  the  term 
was  adopted  lecause  far  too  many 
children  are  j  iven  the  permanency  goal 
of  long-term  1  aster  care,  which  is  not  a 
permanent  \h  ing  situation  for  a  child. 
The  requirem  snt  is  in  place  to 
encourage  Sti  tes  to  move  children  from 


foster  care  into  the  most  appropriate 
permanent  situation  available. 

Comment:  We  received  several 
comments  regarding  the  preamble 
language  to  paragraph  1356.21(g)  in  the 
NPRM  which  states  that  States  should 
exhaust  all  efforts  to  place  a  child  in  a 
permanent  home  outside  the  foster  care 
system  before  placing  the  child  in  a 
permanent  foster  care  setting.  The 
commenters  feel  this  language  has 
created  a  standard  above  the 
"compelling  reason"  requirement 
prescribed  in  statute. 

Response:  We  want  to  clarify  that  the 
language  should  not  be  interpreted  to 
set  a  standard  above  what  is  set  in 
statute.  It  was  intended  to  encourage 
States  to  seriously  consider  placement 
options  outside  of  foster  care  before 
settling  on  a  permanent  foster  care 
placement  as  the  permanency  plan. 

Statewide  Assessment  (formerly  State 
self-assessment).  No  comments  were 
received  on  this  definition,  so  we  made 
no  changes  to  the  definition  itself.  We 
did.  however,  change  the  name  fi"om 
"State  self-assessment"  to  "statewide 
assessment."  The  term  "statewide 
assessment"  more  accurately  reflects  the 
comprehensive  natiu-e  of  the  assessment 
conducted  during  the  first  phase  of  a 
child  and  family  services  review. 
Temporary  custody  proceeding. 
Comment:  Several  commenters  objected 
to  a  definition  for  a  temporary  custody 
proceeding.  Some  commenters 
expressed  confusion  while  others 
asserted  that  the  definition,  especially 
in  combination  with  the  definition  for  a 
"full  hearing,"  did  not  accurately  reflect 
the  variety  of  State  proceedings  where 
placement  and  care  responsibility  is 
granted  to  the  State  agency. 

Response:  In  the  proposed  rule  we 
defined  "temporary  custody 
proceeding"  as  the  first  judicial 
proceeding  held  at  or  shortly  after  the 
emergency  removal  of  a  child  from  the 
home.  We  intended  to  clarify  when  the 
State  court  must  make  certain 
reasonable  efforts  and  contrary  to  the 
welfare  judicial  determinations. 
However,  we  concur  that  a  Federal 
definition  for  a  temporary  custody 
proceeding  is  not  helpful  in  clarifying 
when  the  coiul  must  make  certain  title 
IV-E  eligibility  determinations,  and  we 
have  deleted  the  definition. 

Sections  1355.31-1355.37    The  Child 
and  Family  Services  Reviews 

Section  1 355.31     Elements  of  the  Child 
and  Family  Services  Review  System 

This  section  describes  the  scope  of  the 
child  and  family  services  reviews  as 
including  programs  administered  by 


States  under  titles  IV-B  and  IV-E  of  the 
Act. 

All  of  the  relevant  comments  on  this 
section  are  addressed  in  the  following 
sections. 


Section  1 355.32    Timetable  for  the 
Reviews 

This  section  specifies  the  review 
timetable  for  the  initial  and  the 
subsequent  reviews  as  required  by 
section  1123A  of  the  Act.  and  sets  forth 
rules  for  reinstatement  of  reviews  based 
on  information  that  a  State  is  not  in 
substantial  conformity. 

Section  1355.32(a)    Initial  Reviews 

This  section  sets  forth  the  timetable 
for  the  initial  child  and  family  services 
reviews. 

Comment:  We  received  many 
conunents  concerning  the  time  that  it 
will  take  for  States  to  become  familiar 
with  the  new  review  process.  Most  of 
the  commenters  indicated  that  it  will 
take  significant  time  for  States  to 
prepare  for  the  reviews  and  requested 
that  ACF  add  to  this  section  a 
requirement  that  we  provide  an  advance 
six-month,  or  longer,  notification  to 
States  prior  to  initiating  the  review 
process.  Similarly,  most  of  these 
commenters  indicated  that  the  six- 
month  period  proposed  between 
publication  of  the  final  rule  and 
initiation  of  the  new  review  schedule  is 
necessary  and  some  comments 
suggested  that  a  longer  time  frame  to 
begin  reviews  is  desirable.  A  small 
number  of  comments  dissented  on  this 

provision. 

Response:  We  acknowledge  that 
advance  notice  and  preparation  are 
required  for  the  child  and  family 
services  reviews.  The  exact  period  of 
preparation  may  vary  by  State  and  may 
change  as  the  States  and  ACF  become 
more  familiar  with  the  process.  Taking 
into  consideration  that  Federal  staff  will 
also  require  a  period  of  time  to  prepare 
adequately  for  each  review,  we  do  not 
anticipate  lack  of  advance  notice 
becoming  an  issue.  Therefore,  we  do  not 
intend  to  regulate  the  notification 
period.  We  have,  however,  extended  the 
time  for  completing  the  initial  reviews 
to  up  to  4  years  following  the  effective 
date  of  the  final  rule. 

Comment:  We  received  comments 
requesting  coordination  among  the 
components  of  the  child  and  family 
services  reviews  with  other  Federal 
planning  and  review  functions,  i.e., 
coordinating  the  statewide  assessment 
with  the  CFSP  and  coordinating  the 
reviews  with  the  title  IV-E  reviews. 

Response:  We  have  designed  the  child 
and  family  services  reviews  to  build  on 
and  coordinate  with  the  process  in  place 
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for  title  IV-B  State  planning  as  set  forth 
in  45  CFR  part  1357.  The  timing  of  the 
statewide  assessments  will,  in  part,  be 
determined  by  the  timing  of  the  actueil 
reviews  which  will  vary  from  State  to 
State,  and  coordination  with  the  timing 
of  the  annual  progress  and  services 
reports  (APSRs)  may  not  be  possible. 
We  considered  combining  the  child 
and  family  services  and  the  title  IV-E 
reviews  but  believe  that  conducting  the 
two  reviews  at  the  same  time  would 
pose  a  serious  burden  on  States,  given 
the  intensity  of  the  review  processes 
and  the  level  of  State  effort  required  for 
each.  We  will  coordinate  the  actual 
timing  of  the  two  different  reviews  such 
that  States  will  not  be  over-biu-dened. 

Section  1355.32(b)    Reviews  Following 
the  Initial  Review 

This  section  sets  forth  the  timetables 
for  subsequent  child  and  family  services 
reviews. 

Comment:  We  received  a  range  of 
comments  on  the  proposed  frequency  of 
the  reviews.  Although  a  nvunber  of 
comments  supported  the  proposed 
schedule,  some  commenters  suggested 
that  reviewing  at  five-year  intervals  for 
States  determined  to  be  in  substantial 
conformity  is  insufficient  to  assiu-e  the 
safety  and  permanency  of  children. 
Others  suggested  that  the  interim 
statewide  assessments  should  not  be 
required  at  three-year  intervals  if  the 
State  is  in  substantial  conformity,  but 
should  either  be  eliminated  or  occur 
less  frequently. 

Response:  We  proposed  a  five-year 
review  cycle  for  States  found  in 
substantial  conformity  and  do  not  think 
that  it  compromises  oui  ability  to  ensiu-e 
children's  safety  and  permanency  for 
the  following  reasons: 

sbull;  A  full  or  partial  child  and 
family  services  review  can  be  reinstated 
whenever  information  from  any  soiut:e 
indicates  that  the  State  is  not  in 
substantial  conformity; 

•  The  standard  for  achieving      . 
substantial  conformity  is  high; 

•  States  in  substantial  conformity  are 
required  to  complete  a  statewide 
assessment  at  the  three-year  point 
between  full  reviews; 

•  The  title  IV-B  five-year  Child  and 
Family  Services  plan,  and  the  related 
aimual  updates,  provide  significant 
insight  into  the  functioning  of  the  State 
child  welfare  program  and  a  mechanism 
for  identifying  potential  confoiinance 
issues  with  respect  to  safety  and 
permanency. 

Because  we  believe  that  other  types  of 
reviews  and  information  gathering 
provide  insight  into  State  performance 
between  on-site  reviews,  we  have  not 
changed  the  requirement  to  review 


States  every  five  years  if  they  are 
determined  to  be  in  substantial 
conformity.  Likewise,  we  have  not 
eliminated  or  changed  the  requirement 
for  the  statewide  assessment  to  be 
completed  every  three  years  because  we 
believe  that  the  use  of  information  from 
that  source  is  an  important  mechanism 
for  helping  States  maintain  successful 
performance. 

In  order  to  address  the  comments 
about  assuring  the  safety  and 
permanency  of  children  between 
reviews,  we  have  changed  the 
requirement  for  States  determined  not  to 
be  in  substantial  conformity  to  be 
reviewed  at  two-year  intervals,  rather 
than  three-year  intervals. 

Section  1355.32(c)  Reinstatement  of 
Reviews  Based  on  Information  That  a 
State  Is  Not  in  Substantial  Conformity 

This  section  sets  forth  the 
requirements  for  a  reinstatement  of  a 
full  or  partial  review  and  describes  the 
types  of  information  that  may  require  a 
review. 

Comment:  We  received  many 
comments  suggesting  that  the  regxJation 
shoidd  denote  that  ACF  and  the  State 
negotiate  a  specific  time  fi-ame  for  the 
receipt  of  additional  information  as  part 
of  the  detailed  inquiry  to  determine  if 
more  frequent  reviews  should  be 
reinstated,  and  that  only  after  that  time 
has  been  exceeded  should  we  be 
authorized  to  proceed  with  an 
additional  review. 

Response:  The  time  frame  and 
circmnstances  of  the  request  for 
information  will  vary  depending  upon 
the  nature  of  the  information  required  to 
determine  if  more  frequent  reviews 
should  be  reinstated.  We  have  a 
responsibility  to  assure  compliance  with 
State  plan  requirements  and  it  may  be 
necessary  to  require  information  of  a 
particular  natiu-e  within  a  specific  time 
frame.  Thus,  we  will  not  provide  for  a 
negotiated  time  frame. 

Comment:  We  received  many 
comments  indicating  concern  about  the 
soiu-ces  of  information  that  could  trigger 
reinstatement  of  reviews  based  on 
information  that  a  State  is  not  in 
substantial  conformity.  Specifically, 
objections  were  raised  regarding 
inclusion  of  information  from  public 
and  private  organizations  and  from  the 
disposition  of  class  action  lawsuits.  The 
main  concern  was  the  accuracy  of 
information  from  these  and  other 
sources. 

flesponse;  Section  1123A(b}(l)(C)  of 
the  Act  gives  the  Secretary  the  authority 
to  reinstate  more  frequent  reviews  based 
on  information  indicating  that  the  State 
may  not  be  in  conformity  with  the  State 
plan.  The  statute  is  silent  with  respect 


to  the  source  of  the  information  that 
would  trigger  an  unplanned  review. 
Therefore,  we  deleted  the  list  of 
potential  soiu-ces  of  infoanation  that 
could  trigger  an  investigation  and. 
instead,  reiterated  the  statutory 
language. 

We  do  recognize  that  the  specific 
sources  mentioned  in  the  NPRM,  and 
others  not  mentioned,  may  not  always 
provide  acciu^te  information  about  the 
State'  compliance  with  State  plan 
requirements.  The  provision  for  ACF  to 
conduct  detailed  inquiries  prior  to 
initiating  more  frequent  reviews  is 
designed  to  address  this  issue  by 
ascertaining  the  validity  of  the 
information.  A  decision  whether  or  not 
to  reinstate  reviews  to  determine 
substantial  conformity  will  only  be 
made  after  the  validity  of  the 
information  is  determined. 

Comment:  We  received  questions 
concerning  the  process  for  reinstating 
reviews  based  on  information  that  a 
State  may  not  be  in  substantial 
conformity.  Specifically,  questions  were 
raised  about  the  content  and  format  of 
the  more  frequent  reviews. 

Response:  The  reinstatement  of 
reviews  could  take  the  form  of  a  full  or 
partial  review,  both  of  which  are 
defined  in  §  1355.20.  We  prefer  not  to 
specify  an  exact  format  for  each 
reinstated  review  in  the  rule,  since  the 
nature  of  the  concerns  triggering  the 
review  and  the  intensity  of  reviews 
needed  will  vary.  We  have,  however, 
clarified  in  the  regulation  that  any 
inquiry  conducted  by  ACF  does  not 
replace  a  full  review  as  scheduled 
according  to  §  1355.32(b). 

Section  1355.32(d)    Partial  Reviews 
Based  on  Noncompliance  With  State 
Plan  Requirements  That  are  Outside  the 
Scope  of  a  Child  and  Family  Services 
Review 

This  new  section  was  added  to  set 
parameters  for  addressing 
noncompliance  with  title  IV-B  and  IV- 
E  State  plan  requirements  that  are 
outside  the  scope  of  a  child  and  family 
services  review. 

Comment:  A  few  commenters 
questioned  our  proposal  to  review  for 
only  certain  State  plan  requirements  in 
the  child  and  family  services  reviews, 
rather  than  all  State  plan  requirements. 

Response:  We  have  selected  those 
requirements  for  the  child  and  family 
services  review  that  are  most  directly 
related  to  the  achievement  of  successful 
outcomes  in  the  areas  of  safety, 
permanence  and  child  and  family  well- 
being.  However,  the  State  remains 
responsible  for  complying  with  all  State 
plan  requirements  for  tides  IV-B  and 
rV-E,  even  if  each  requirement  is  not 
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opportunity  to  ensure  the  quality  of 
their  data  prior  to  submitting  it  to  ACF. 
The  first  performs  more  than  800  checks 
on  various  relationships  among 
AFCARS  data  elements  to  ensure  the 
accuracy  of  the  data.  The  second  is  the 
same  software  ACF  uses  to  assess  data 
quality  and  is  the  basis  for  imposing 
penalties. 

(3)  Incentives.  Two  sources  provide 
incentives  for  improving  AFCARS  data. 
First,  the  ASFA  established  the 
Adoption  Incentive  Program,  section 
4  73 A  of  the  Act,  under  which  States 
receive  a  bonus  for  increasing  the 
numbers  of  children  adopted  out  of  the 
public  child  welfare  system.  While  the 
statute  provides  flexibility  with  respect 
to  data  sources  used  for  establishing 
initial  baselines,  AFCARS  data  must  be 
used  in  calculating  bonuses  for  the 
number  of  adoptions  over  the  baseline. 
Second,  imder  section  479A  of  the  Act, 
the  Department  is  required  to  develop  a 
set  of  outcome  measures  based,  to  the 
maximum  extent  possible,  on  AFCARS 
data.  State  performance  will  be  rated 
based  on  these  outcome  measures. 

AFCARS  is  the  statutorily-mandated 
information  collection  system  for  the 
Federal  child  welfare  programs.  Thus,  it 
is  the  appropriate  data  source  for  use  in 
Federal  reviews. 

Section  1 355.33(a)    The  Full  Child  and 
Family  Services  Reviews 

This  section  states  that  the  review 
will  be  a  two-phase  process  and 
describes  the  composition  of  the  review 

team. 

Comment:  We  received  a  number  of 
comments  about  the  composition  of  the 
review  team,  including  requests  for 
specific  representatives  on  the  team, 
such  as  representatives  of  citizen  review 
panels.  Some  commenters  raised 
concerns  that  the  training  and 
backgrounds  of  review  team  members 
reflect  strength  in  child  welfare  practice. 
One  respondent  suggested  that 
representatives  of  the  Department's 
Office  for  Civil  Rights  (OCR)  in 
particular  receive  training  in  the 
processes  and  issues  covered  by  the 
child  and  family  services  reviews. 

Response:  We  recognize  the  necessity 
of  having  reviewers  who  are 
knowledgeable  about  child  and  family 
services  and  this  is  an  important  matter 
for  internal  ACF  consideration. 
However,  the  existing  regulations  that 
implement  title  IV-B  of  the  Act  specify 
the  types  of  representatives  with  whom 
the  State  should  consult  in  its  planning 
processes,  and  we  anticipate  that  States 
will  utilize  many  of  these  same 
individuals  or  types  of  representatives 
in  staffing  the  child  and  family  services 
review  teams.  We  will  also  provide 


guidance  to  States  for  the  selection  of 
team  members  and  train  both  Federal 
and  State  members  of  the  review  teams 
on  the  review  procedures  as  the  reviews 
are  conducted.  For  those  reasons,  we 
did  not  regulate  the  specific  State  or 
Federal  representatives  who  will 
participate  on  the  review  team. 

Section  1355.33(b)    Statewide 
Assessment 

This  section  describes  the  first  phase 
of  the  full  review,  the  statewide 
assessment. 

Comment:  There  were  a  wide  variety 
of  concerns  about  objectivity  in  the 
review  process_most  of  which  were 
directed  toward  the  sample  of  cases  to 
be  reviewed  on-site  and  the  role  of  the 
statewide  assessment. 

Response:  We  are  making  revisions  to 
the  following  sections  of  the  rule  to 
increase  the  objectivity  of  the  reviews 
and  support  accurate  determinations  of 
substantial  conformity: 

•  In  §1355.33(bKl).  we  require  that 
the  statewide  assessment  address  each 
systemic  factor  under  review,  including 
the  statewide  information  system,  case 
review  system,  quality  assvirance 
system,  staff  training,  service  array, 
agency  responsiveness  to  the 
community,  and  foster  and  adoptive 
parent  licensing,  recruitment  and 
retention. 

•  In  §  1355.33(b)(2),  we  require  that 
the  State,  using  data  from  AFCARS, 
NCANDS,  or,  for  the  initial  review, 
another  source  approved  by  ACF,  assess 
the  outcome  areas  of  safety, 
permanency,  and  well-being  of  children 
and  families  served  by  the  State  agency, 
including  a  discussion  of  the  State's 
performance  in  meeting  the  national 
standard  established  for  the  statewide 
data  indicators. 

•  In  §  1355.33(b)(5),  we  require  that 
the  completed  statewide  assessment 
include  a  list  of  all  the  persons  external 
to  the  State  agency  who  had  input  into 
the  preparation  of  the  statewide 
assessment  in  order  to  assure  that  the 
required  participation  and  consultation 
in  §  1355.33(a)(2)(ii)  and  (iv)  actually 
occurred. 

•  In  §  1355.33(b)(6),  we  require  that 

the  State  submit  the  statewide 
assessment  to  ACF  within  4  months  of 
our  transmission  of  the  information  for 
the  statewide  assessment  to  the  State. 
We  anticipate  that  we  will  need  60  days 
to  review  the  statewide  assessment  and 
notify  the  State  of  any  potential  areas 
that  might  be  an  issue  during  the  on-site 
review.  It  will  also  afford  the  State  an 
opportimity  to  gather  additional 
information  in  advance  of  the  review  to 
clarify  any  concerns  raised;  and, 
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•  In  §  1355.33(c)(5),  we  regulate  the 
size  of  the  on-site  sample  of  cases  to  be 
reviewed  and  require  that  the  cases  be 
selected  randomly  from  AFCARS  and 
NCANDS,  or,  for  the  initial  review, 
another  approved  source.  This  will 
promote  consistency  and  help  to 
eliminate  bias  in  the  sample. 

Comment:  We  received  a  few 
comments  that  expressed  concern  about 
the  use  of  the  statewide  assessment  in 
county-administered  States. 
Commenters  noted  that  particular  items 
in  the  statewide  assessment  have  the 
potential  for  variance  among  counties. 

Response:  We  recognize  the  issues 
raised  by  reviewing  programs  in  county- 
administered  versus  State-administered 
systems.  Following  the  pilot  reviews, 
however,  we  concluded  that  we  could 
not  design  a  separate  review  process  to 
measure  State  compliance  for  county- 
administered  system.  States,  not 
counties,  are  ultimately  responsible  and 
held  accoimtable  for  compliance  with 
State  plan  requirements.  The  statewide 
assessment  is  designed  to  be  completed 
by  the  State,  not  by  individual  counties, 
and  responses  should  reflect  ofRcial 
State  policies  and  the  most  typical  State 
practice,  while  noting  where 
outstanding  exceptions  exist. 

Section  1355.33(c)    On-site  Review 

This  section  describes  the  second 
phase  of  the  full  review,  the  on-site 
review. 

Comment:  We  received  some 
comments  about  the  geographic  eu^as  to 
be  covered  by  the  on-site  review  as 
stated  in  paragraph  {c)(l)  through  (3).  In 
particular,  some  concern  was  expressed 
that  including  the  State's  largest 
metropolitan  area  would  lessen  the 
representativeness  of  the  sample  and 
would  target  the  area  of  the  State  with 
the  most  resources.  Another  comment 
requested  that  the  review  also  include 
rural  areas  of  the  State. 

Response:  Urban  areas  often  provide  a 
disproportionate  nvunber  of  families 
who  have  contact  with  the  child  welfare 
system.  In  order  to  serve  its  stated 
purpose  of  improving  outcomes  for 
children  and  families,  the  proposed 
review  process  must  include  Uiis 
population  of  children  and  families.  For 
example,  the  reviews  could  not 
acciu-ately  claim  to  represent  statewide 
issues  in  Illinois  without  reviewing 
Chicago,  in  New  York  without 
reviewing  New  York  City,  or  in 
California  without  reviewing  Los 
Angeles.  It  is  also  important  to  represent 
the  range  of  other  environments  in  the 
State  including  riiral  and  suburban  areas 
with  their  imique  family  and  resource 
issues.  However,  since  the  reviews  will 
only  permit  on-site  activities  in  a 


limited  number  of  locations,  we  prefer 
not  to  regulate  geographic  sites  other 
than  the  largest  metropolitan  area. 
Beyond  that,  we  have  provided  for  the 
statewide  assessment  to  guide  the  State 
and  Regional  ACF  Offices  in 
determining  the  most  appropriate 
review  sites  given  each  State's  unique 
characteristics,  issues  and  population. 

Comment:  We  received  comments 
requesting  that  specific  representatives 
be  interviewed  as  part  of  the  on-site 
review  process  as  described  in 
paragraph  (c)(4).  Most  often,  the 
commenters  suggested  a  requirement 
that  parents  and  adoptive  parents  be 
included,  as  well  as  the  courts  or 
administrative  body  that  conducts 
administrative  reviews  in  the  States. 
One  respondent  also  noted  that  special 
consideration  should  be  given  to  the 
circumstances  imder  which  children 
and  families  should  or  should  not  be 
interviewed  and  the  weight  that  should 
be  given  their  responses. 

Response:  Parents  and  adoptive 
parents  will  be  routinely  interviewed  on 
cases  selected  for  the  on-site  review. 
While  the  rule  does  not  specify  the 
community  stakeholders  who  will  be 
interviewed  in  addition  to  the  case- 
specific  representatives,  a  niunber  of 
representatives  with  both  statewide  and 
local  perspectives  on  the  systemic 
functioning  of  the  child  and  family 
services  delivery  system  will  be 
interviewed.  Representatives  from  the 
courts  or  other  administrative  review 
bodies  will  be  included,  as  well  as 
children's  guardians  ad  litem  and  other 
individuals  representing  the  child's  best 
interests.  We  are  producing,  separate 
from  the  rule,  a  procediu-es  manual  for 
use  in  conducting  the  reviews  that  lists 
the  community  representatives  to  be 
interviewed.  The  procedures  manual 
and  the  training  provided  by  ACF  to  the 
reviewers  will  also  address  the 
circiunstances  imder  which  children 
and  families  should  or  should  not  be 
interviewed. 

Comment:  Some  commenters 
requested  that  we  require  case 
information  obtained  by  reviewers  to  be 
kept  confidential. 

Response:  All  case-specific 
information  disclosed  during  a  child 
and  family  services  review  is 
confidential.  Both  titles  IV-B  and  IV-E 
have  restrictive  disclosure  provisions 
(found  at  section  471(a)(8)  of  the  Act 
and  45  CFR  205.50).  One  of  the 
purposes  for  which  a  State  is  authorized 
to  disclose  such  ioformation,  however, 
is  for  an  audit  or  similar  activity 
conducted  by  the  Department  in 
connection  with  the  State  plan.  Further, 
Federal  regulations  at  45  CFR  205.50 
require  that  recipients  of  information 


concerning  children  and  families 
receiving  assistance  and/or  services 
from  the  title  IV-B/IV-E  agency  be  held 
to  the  same  standards  of  confidentiality 
as  the  agency.  The  confidentiality 
standards  for  case-specific  information 
are  addressed  in  the  procedures  manual 
for  use  in  conducting  the  child  and 
family  services  review.  In  addition,  the 
confidentiality  of  case  records  routinely 
will  be  reinforced  during  reviewer 
training  prior  to  each  review. 

States  nave  complete  flexibility  in 
establishing  procedm^s  to  ensure  that 
confidentiality  requirements  are  met. 
Diuing  the  pilot  reviews,  some  States 
chose  to  require  the  reviewers  who  were 
not  State  or  Federal  employees  to  sign 
confidentiality  agreements  prior  to 
reviewing  confidential  information. 

Comment:  We  received  a  number  of 
conunents  requesting  that  we  not  use 
the  term  "social  worker"  unless  it  is  a 
specific  reference  to  professionally 
trained  social  workers,  i.e.,  persons  with 
B.S.W.  or  M.S.W.  degrees. 

Response:  Recognizing  that  not  all 
caseworkers  in  public  agencies  have 
academic  degrees  in  social  work,  we  are 
changing  the  term  "social  worker"  in 
the  rule  to  "caseworker." 

Section  1355.33(d)    Resolution  of 
Discrepancies  Between  the  Statewide 
Assessment  and  the  On-site  Review 

This  new  section  was  added  to 
describe  the  steps  we  will  take  in 
resolving  discrepancies  between  the 
aggregate  data  and  the  findings  of  the 
on-site  review. 

ACF  will  provide  States  with  the 
option  of  submitting  additional 
information  to  resolve  the  discrepancy, 
or  for  ACF  and  the  State  to  review 
additional  cases,  using  only  those 
indicators  in  which  the  discrepancy 
occurred.  ACF  and  the  State  will 
determine  an  additional  number  of 
cases  to  be  reviewed,  not  to  exceed  a 
total  of  150  cases.  As  described  in 
section  1355.33(c)(6),  the  additional 
cases,  in  combination  with  the  30-50 
cases  reviewed  on-site,  will  comprise  a 
statistically  significant  sample  with  a  90 
percent  (or  95  percent  for  subsequent 
reviews)  compliance  rate,  a  tolerable 
error  rate  of  5  percent,  and  a  confidence 
coefficient  of  95  percent.  We  will  pull 
the  additional  cases  from  an  oversample 
of  cases  for  the  on-site  review,  so  that 
both  sets  of  cases  will  comprise  one 
sample.  Only  those  indicators  in  which 
the  discrepancy  occurred  will  be  subject 
to  review. 

Section  1355.33(e)    Partial  Review 
(1355.33(d)  in  the  NPRM) 

This  section  describes  the  partial 
review  process. 


4040 


We  redesignated  §  1355.33(d)  as 
§  1355.33(e)  <  nd  made  a  technical  edif 
to  clarify  thai  the  partial  review 
requirements  in  this  section  relate  to  the 
partial  child  md  family  services 
reviews.  We  lave  also  clarified  that  a 
partial  reviev '  does  not  substitute  for  the 
regularly  scheduled  full  reviews. 
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aggregate  data  from  the  statewide 
assessment  and  the  findings  of  the  on- 
site  review.  Now  that  substantial 
conformity  is  based  on  statewide  data 
indicators,  as  well  as  the  findings  of  the 
on-site  review,  we  believe  that  if 
significant  discrepancies  occur  among 
the  sources  of  information  used  to 
determine  substantial  conformity,  they 
must  be  reconciled  so  an  accurate 
determination  can  be  made.  To  clarify 
our  procedures  to  resolve  these 
discrepancies,  we  are  adding  a  new 
§  1355.33(d)  that  gives  States  the  option 
of  either  submitting  additional 
information  to  resolve  discrepancies 
between  the  statewide  data  indicators, 
or  the  State  and  ACF  reviewing 
additional  cases  for  the  indicators  where 
the  discrepancy  exists. 

Section  1355.34(b)    Criteria  Related  to 
Outcomes 

This  section  sets  forth  the  criteria 
related  to  outcomes  that  will  be 
evaluated  to  determine  a  State's 
substantial  conformance. 

Comment:  We  received  many 
comments  supporting  the  proposed 
approach  of  limiting  the  reviews  to 
those  State  plan  requirements  that  relate 
specifically  to  outcomes  and  the 
delivery  of  improved  services.  Some 
comments  questioned  the  authority  of 
HHS  to  select  only  certain  State  plan 
requirements  for  review  in  the  child  and 
family  services  reviews. 

Response:  The  child  and  family 
service  reviews  focus  on  the  most 
prominent  aspects  of  the  programs 
under  review,  specifically  child  safety, 
permanency  for  children  in  foster  care, 
and  well-being  of  all  the  children  served 
by  the  programs.  This  focus  in  no  way 
alters  the  requirements  imposed  on 
States  to  operate  their  programs  in 
conformity  with  all  applicable  State 
plan  requirements. 

Therefore,  in  response  to  this 
comment,  a  new  paragraph  (d)  under 
§  1355.32,  "Partial  reviews  based  on 
noncompliance  with  State  plan 
requirements  that  are  outside  the  scope 
of  a  child  and  family  services  review" 
has  been  added  to  clarify  parameters  for 
addressing  issues  regarding  compliance 
with  title  rV-B  and  title  IV-E  State  plan 
requirements  that  are  outside  the  scope 
of  these  reviews.  If  needed,  we  will 
conduct  partial  reviews  to  resolve  such 
issues  regarding  compliance.  Partial 
reviews  of  this  nature  will  not 
necessarily  follow  the  prescribed  format 
of  the  child  and  family  services  review. 
Rather,  such  partial  reviews  will 
address  whatever  the  Secretary  deems 
necessary  in  order  to  make  a 
determination  concerning  State  plan 
compliance. 


If  a  State  is  determined  to  be  out  of 
compliance  with  a  State  plan 
requirement  under  either  title  IV-E  or 
title  IV-B,  there  will  be  an  opportunity 
for  program  improvement,  consistent 
with  section  11 23 A  of  the  Act,  before 
funds  are  withheld. 

Comment:  A  significant  number  of 
comments  noted  that  Safety  Outcome  #1 
is  actually  two  separate  outcomes. 

Response:  We  agree  emd  have  revised 
§  1355.34(b)(l)(i)(A)  and  (B).  We 
separated  Safety  Outcome  #1  into  its 
two  component  parts  and  will  use  them 
as  the  two  safety  outcomes,  replacing 
the  current  Safety  Outcome  #2  (The  risk 
of  harm  to  children  will  be  minimized.). 
The  two  safety  outcomes  now  read  as 
follows: 

Outcome  Si:  Children  are,  first  and 
foremost,  protected  from  abuse  and 
neglect. 

Outcome  S2:  Children  are  safely 
maintained  in  their  homes  whenever 
possible  and  appropriate. 

In  this  manner,  we  will  address  safety 
as  a  State's  primary  concern  while 
measuring  compliance  with  the 
statutory  requirement  to  maintain 
children  safely  in  their  own  homes 
when  possible. 

Comment:  One  commenter  questioned 
whether  safely  maintaining  children  in 
their  own  homes  is,  in  fact,  a  Scifety 
outcome.  The  commenter  suggested  that 
it  would  be  more  appropriately  assessed 
as  a  permanency  outcome. 

Response:  Although  this  outcome 
addresses  decisions  about  whether  to 
remove  children  and  place  them  in 
foster  care  or  maintain  them  in  their 
own  homes,  it  is,  in  fact,  a  safety 
outcome.  ASFA  is  clear  that  the  child's 
health  and  safety  must  be  the  primary 
concern  in  decisions  to  remove  or  to 
reunify.  In  reviewing  the  circumstances 
of  those  children  who  remain  in  their 
own  homes,  we  intend  to  review  for 
their  safety  and  well-being,  and  not  for 
the  foster  care  provisions  under  the 
permanency  outcomes  that  are  not 
applicable  to  them.  We  will  evaluate  the 
permanency  outcomes  only  for  those 
children  who  have  been  removed  from 
their  homes  and  placed  in  foster  care, 
since  foster  care  is  intended  to  be  a 
temporary  setting. 

Comment:  We  received  numerous 
comments  questioning  the  applicability 
of  certain  performance  indicators  to 
their  related  outcomes.  One  example 
cited  was  Weil-Being  Outcome  #1, 
Families  have  enhanced  capacity  to 
provide  for  their  children's  needs. 
Commenters  raised  concerns  that  the 
performance  indicators  associated  with 
it  are  measures  of  process  and  do  not 
equate  with  enhanced  capacity  for 
parents. 
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Response:  For  each  outcome  to  be 
reviewed,  we  selected  indicators  that,  if 
met,  are  both  within  the  scope  of  the 
State  agency's  range  of  responsibilities 
and  are  likely  to  promote  outcome 
achievement.  Each  of  the  on-site 
indicators  includes  a  subset  of  questions 
and  issues  that  permits  reviewers  to 
explore  the  indicator  below  the  surface 
level.  We  believe  that  this  type  of 
exploration  diuing  the  on-site  review  is 
necessary  to  evaluate  the  quality  of 
work  and  the  successful  achievement  of 
outcomes  for  children  and  families.  It  is 
imlikely  that  individual  performance 
indicators,  in  isolation,  can  be  used  to 
evaluate  the  outcomes  accurately.  In 
combination,  however,  the  set  of 
performance  indicators  associated  with 
each  outcome  will  provide  a  balanced 
perspective  on  the  outcome. 

Comment:  A  number  of  conuuents 
were  received  indicating  concern  that 
Well-Being  Outcome  #2,  Children 
receive  appropriate  services  to  meet 
their  educational  needs,  is  not  an 
outcome  that  can  necessarily  be 
achieved  by  the  child  welfare  system. 
Other  comments  were  received 
questioning  if  this  outcome,  as  it  is 
stated,  meets  the  definition  of  an 
outcome. 

Response:  The  outcome  delineated  in 
§  1355.34{b)(l){iii)(B},  addresses  the 
responsibilities  of  public  child  welfare 
agencies  in  regard  to  the  educational 
needs  of  children  in  their  care  and 
.custody.  Certain  aspects  of  the 
educational  status  of  children  are  not 
within  the  control  of  the  public  child 
welfare  agency.  We  are  reluctant  to 
describe  the  outcome  in  more  definitive 
terms  and  hold  the  State  accountable  for 
educational  outcomes  that  must  be 
addressed  primarily  through  the  State's 
educational  agencies.  Rather,  we  have 
proposed  to  review  those 
responsibilities  that  the  State  child 
welfare  agency  legitimately  has  in  this 
area:  Considering  and  addressing 
educational  needs  for  children  in  case 
planning;  obtaining  and  considering 
educational  records  for  children  in  its 
care;  and,  where  appropriate, 
advocating  for  children's  educational 
needs  with  the  education  authorities  in 
the  State. 

Comment:  A  few  commenters  raised 
concerns  that  length  of  stay  in  foster 
care  and  nimiber  of  adoptions  from  the 
public  child  welfare  system  were  not 
included  as  outcomes  for  the  child  and 
family  services  reviews. 

Response:  We  agree  that  it  is  critical 
to  track  the  length  of  a  child's  stay  in 
foster  care  and  the  number  of  adoptions 
from  the  public  child  welfare  system. 
We  have  included  length  of  stay  as  a 
statewide  data  indicator  and  we  are 


addressing  niunbers  of  adoptions  by 
looking  at  the  length  of  time  between  a 
child's  entry  into  foster  care  and  a 
finalized  adoption.  In  this  maimer,  we 
capture  not  only  the  number  of 
adoptions  but  also  assess  State 
performance  in  expediting  this  ' 
permanency  goal. 

Comment:  Commenters  noted  that 
some  of  the  outcomes  and  indicators 
may  not  be  appropriate  for  all  types  of 
cases  in  the  system,  particularly  the 
well-being  outcomes  as  they  relate  to 
families  who  are  receiving  child 
protective  services. 

Response:  We  recognize  that  not  all  of 
the  outcomes  and  indicators  will  be 
applicable  to  every  type  of  case 
reviewed.  In  most  areas,  we  have 
allowed  for  nonapplicability  to  be  noted 
on  the  review  instrument.  However,  we 
also  believe  that  the  well-being 
outcomes  very  often  do  apply  to 
children  and  families  who  are  served  in 
their  own  homes,  in  addition  to 
children  placed  in  out-of-home  care.  For 
example,  the  well-being  outcomes 
address  issues  such  as:  A  family's 
ability  to  meet  a  child's  needs; 
educational  achievements  of  children; 
and  children's  physical  and  mental 
health  needs.  We  believe  that  these  are 
concerns  that  should  be  addressed  by 
child  welfare  systems  regardless  of 
whether  the  child  is  in  qut-of-home-care 
or  not. 

Comment:  We  received  many 
comments  urging  consistency  between 
the  outcomes  used  in  the  child  and 
family  services  reviews,  and  those 
outcomes  that  will  be  included  in  the 
annual  report  to  Congress  on  State 
performance. 

Response:  We  agree  with  the 
commenters  that  it  is  critical  that  we 
coordinate  the  aimual  report  on  State 
performance  in  child  welfare,  required 
by  Section  203  of  the  ASFA,  with  the 
child  and  family  services  reviews  and 
have  taken  the  necessary  steps  to  do  so. 
Specific  statewide  data  indicators, 
drawn  from  the  outcome  measures 
included  in  the  annual  report,  in 
addition  to  the  findings  of  the  on-site 
review,  will  be  used  as  the  basis  for 
determinations  of  substantial 
conformity  on  one  outcome  measure  of 
safety  and  one  of  permanency.  As  we 
gain  experience  in  using  statewide  data 
indicators  for  making  determinations  of 
substantial  conformity,  such  data 
indicators  may  change.  However,  we 
have  committed  in  regulation,  to  the 
extent  practical  and  feasible,  to  keeping 
the  data  indicators  used  in  the  child  and 
family  services  review  consistent  with 
the  measures  developed  pursuant  to 
section  203  of  the  ASFA. 


Section  1355.34(c)    Criteria  Related  to 
State  Agency  Capacity  to  Deliver 
Services  Leading  to  Improved  Outcomes 
for  Children  and  Families 

This  section  describes  criteria  for 
seven  core  systemic  factors  that  will  be 
evaluated  to  deterpiine  the  State 
agency's  capacity  to  deliver  services  that 
improve  outcomes  for  children  and 
families. 

Comment:  A  niunber  of  comments 
suggested  a  need  for  greater  detail  in  the 
regulation  on  how  determinations  of 
substantial  conformity  will  be  made  for 
the  systemic  factors  being  reviewed. 

Response:  A  detailed  description  of 
the  changes  to  the  process  for  making 
determinations  of  substantial 
conformity  can  be  foimd  under  the 
"Discussion  of  Major  Changes  and 
Provisions  of  the  Final  Rule"  section. 
We  amended  §  1355.34(c)  so  that 
determining  substantial  conformity  with 
the  systemic  factors  includes  a  process 
by  which  the  review  team  rates  the 
State's  conformity  with  State  plan 
requirements,  based  on  information 
obtained  from  the  statewide  assessment 
and  the  on-site  review.  Information  from 
BOTH  the  statewide  assessment  and  the 
on-site  portion  of  the  review  must 
support  a  determination  of  substantial 
conformity.  State  performance  will  now 
be  rated  for  each  systemic  factor,  using 
a  Likert-type  scale,  e.g.,  1—4  with  criteria 
attached  to  each  rating,  based  on  the 
total  information  obtained  from  a 
variety  of  stakeholders  interviewed  on- 
site. 

Comment:  We  received  several 
comments  suggesting  that  States  found 
to  be  in  substantial  conformity  on  the 
outcomes  should  not  be  reviewed  for 
conformity  with  the  systemic  factors, 
stating  that  these  are  process  measiu^s. 
Other  comments  requested  deleting 
some  of  the  systemic  requirements. 

Response:  The  purpose  of  the  child 
and  family  services  reviews  is  to 
determine  compliance  with  State  plem 
requirements  as  well  as  the  outcomes 
for  children.  Some  requirements  are 
related  directly  to  outcomes  in  the  areas 
of  safet} ,  permanency,  and  well-being, 
while  others  are  related  to  systemic 
factors  that  States  are  accoimtable  for 
implementing  in  return  for  receipt  of 
Federal  funds.  We  do  not  believe  that  a 
process  limited  to  procediual 
requirements  can  assure  improved 
outcomes  for  children  and  families.  We 
do  believe,  however,  that  the  presence 
of  specific  systemic  factors  is  essential 
to  assuring  that  States  have  the  capacity 
to  deliver  services  in  a  maimer  that  is 
most  likely  to  help  children  and 
families  achieve  desirable  outcomes.  We 
cannot  forego  the  responsibility  to 
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part  of  the  review.  Some  commenters 
raised  questions  about  how  particular 
State  plan  requirements  will  be 
considered  for  tribes  that  receive  their 
title  rV-B  allocations  directly. 

Response:  In  both  the  statewide 
assessment  and  the  on-site  review 
instnunents,  we  have  included  items 
that  address  how  States  are  meeting 
ICWA  requirements.  Further,  in  the 
pilot  reviews,  we  found  that  the  review 
process  helped  us  successfully  assess 
whether  or  not  the  interaction  between 
the  State  and  tribes  satisfied  title  IV-B 
and  title  IV-E  requirements  for  tribal 
children.  However,  the  child  and  family 
services  reviews  are  not  intended  to 
review  for  ICWA  compliance,  per  se,  but 
to  review  for  the  effectiveness  of  the 
broad  child  and  family  service  system 
relative  to  State  plan  requirements. 
Further,  the  reviews  are  based  on  the 
entire  child  and  family  service  system 
as  indicated  by  the  use  of  AFCARS  and 
NCANDS  data  as  an  integral  part  of  the 
process,  and  assessing  penalties  for 
nonconformity  on  a  pool  of  funds  that 
includes  both  titles  IV-B  and  IV-E.  For 
these  reasons,  we  did  not  tailor  the 
CFSR  specifically  to  examine  ICWA 
requirements. 

Similarly,  because  the  child  and 
family  service  reviews  are  designed  to 
review  the  entire  system  of  child  and 
family  services,  which  includes  both 
titles  IV-B  and  IV-E,  this  review 
process  is  not  designed  for  tribes  that 
receive  title  IV-B  funding  only. 
Furthermore,  section  1123A  of  the  Act 
directed  the  Department  to  develop  a 
review  system  for  State  compliance  with 
the  State  plans  under  titles  IV-B  and 
IV-E  of  the  Act.  Therefore,  tribes  that 
receive  title  FV-B  allocations  will  not  be 
reviewed  under  the  child  and  family 
services  review  process. 

Section  1355.34(d).  Availability  of 
Review  Instruments 

This  section  states  that  copies  of  the 
review  instruments  will  be  made 
available  to  the  State. 

Comment:  We  received  several 
comments  in  response  to  our  request  for 
suggestions  on  the  most  effective 
method  for  keeping  States  updated  on 
the  content  of  the  review  instruments. 
One  of  the  recommendations  was  to 
provide  States  with  a  copy  of  the 
instrument  that  will  be  used  for  the 
review  at  least  six  months  before  the 
review  is  conducted. 

Response:  We  appreciate  the  State' 
need  to  have  as  much  advance  exposure 
as  possible  to  the  most  current  review 
instruments.  We  anticipate  revising  the 
instruments  as  appropriate,  based  on 
lessons  learned  from  ongoing  reviews 
and  from  State'  feedback  to  us.  Given 


that  we  expect  the  statewide  assessment 
process  to  take  approximately  six 
months,  we  easily  anticipate  having 
review  instnmients  available  to  the 
State  well  before  the  on-site  portion  of 
the  review  is  conducted.  In  addition,  we 
plan  to  post  the  instruments  on  the  ACF 
website  (http://urww.acf.dhhs.gov/ 
programs/cb/)  in  order  to  make  the  most 
current  version  of  the  instruments 
available  at  all  times. 

Section  1355.35    Program  Improvement 
Plans 

This  section  pertains  to  the 
development  of  program  improvement 
pfans  for  States  determined  not  to  be  in 
substantial  conformity  with  State  plan 
requirements,  including  the  time  frames 
for  submission  and  implementation  of 
the  plans. 

Section  1355.35(a)    Mandatory 
Program  Improvement  Plan 

This  section  describes  elements  of  a 
program  improvement  plan  for  those 
States  found  not  to  be  operating  in 
substantial  conformity. 

Comment:  We  received  comments 
concerning  Federal  technical  assistance 
to  States  upon  a  finding  of 
nonconformity,  ranging  from  a  need  to 
develop  the  capacity  for  technical 
assistance  prior  to  initiating  reviews  to 
suggesting  that  the  need  for  technical 
assistance  is  not  a  valid  reason  for 
delaying  penalties  or  the  frequency  of 
reviews. 

Response:  Section  1123A  of  the  Act 
requires  that  States  be  afforded 
opportunities  to  correct  areas  of 
nonconformity  with  the  use  of  technical 
assistance  prior  to  having  penalties 
withheld.  While  we  have  not  regulated 
this  aspect  of  the  review  process,  we  are 
committed  to  developing  effective 
sources  and  means  for  providing 
technical  assistance  to  States. 

Comment:  We  received  many 
comments  concerning  possible  conflicts 
between  program  improvement  plans 
and  requirements  for  State  consent 
decrees.  Concerns  were  raised  that 
program  improvement  plans  not  be 
required  to  include  any  action  steps  or 
goals  that  are  inconsistent  with  a  State's 
consent  decree.  Some  respondents  also 
requested  that  the  provisions  of  a  State's 
consent  decree  not  automatically  be 
required  to  be  included  in  a  program 
improvement  plan. 

Response:  ACF  is  responsible  for 
reviewing  compliance  with  State  plan 
requirements,  and  we  must  assure  that 
the  program  improvement  plan 
addresses  applicable  requirements.  We 
did  not  include  any  provisions  in  the 
NPRM  that  would  require  States  to 
include  the  provisions  of  consent 
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decrees  into  program  improvement 
plans.  We  cannot  assure  that  the 
provisions  of  a  State's  consent  decree  do 
not  conflict  with  Federal  requirements. 
It  is  the  State'  responsibility  to  ensure 
that  no  such  conflict  exists.  We  are 
willing  to  work  with  States  to  minimize 
such  conflict  within  our  statutory  and 
regulatory  mandates. 

Comment:  We  received  a  small 
number  of  comments  suggesting  that 
States  determined  not  to  be  in 
substantial  conformity  should  be 
penalized  for  ASFA  violations 
immediately,  rather  than  suspending  the 
penalties  pending  implementation  of  a 
program  improvement  plan.  The  same 
comments  suggested  that  the  term 
"program  improvement  plan"  deviates 
from  the  "corrective  action"  language  of 
the  statute  and  undermines  the 
enforcement  role  of  HHS. 

Response:  Section  1123A(b)  of  the  Act 
requires  that  States  be  afforded  the 
opportunity  to  correct  areas  of 
noncompliance  prior  to  withholding 
Federal  funds.  ASFA  primarily  amends 
sections  of  the  Social  Security  Act  to 
which  section  1123A  applies.  Moreover, 
ASFA  did  not  supercede  section  1123A, 
nor  did  it  amend  section  11 23 A  to 
require  immediate  penalties  for  failure 
to  comply  with  the  ASFA  requirements. 

The  use  of  the  term  "program 
improvement  plan"  in  no  way  deviates 
from  statutory  requirements  since  the 
result  is  still  that  the  State  must  correct 
any  identified  areas  of  nonconformity 
with  State  plan  requirements.  The  term 
"program  improvement  plan" 
underscores  the  intent  of  the  reviews  to 
serve  as  a  means  of  assisting  States  to 
help  families  and  children  experience 
improved  outcomes  as  a  result  of  the 
services  provided  by  the  State  and 
funded  by  the  State  and  Federal 
governments.  Failure  to  successfully 
complete  a  program  improvement  plan 
will  result  in  penalties. 

Section  1355.35(b)     Voluntary  Program 
Improvement  Plan 

This  section  sets  forth  the  condition, 
under  which  States  found  to  be 
operating  in  substantial  conformity  may 
voluntarily  develop  and  implement  a 
program  improvement  plan. 

Tnere  were  no  comments  on  this 
section  and  no  changes  have  been  made 
to  this  section. 

Section  1355.35(c)    Approval  of 
Program  Improvement  Plans 

This  section  sets  forth  the  approval 
process  for  the  program  improvement 
plan. 

Comment:  With  a  few  exceptions, 
most  of  the  comments  we  received  on 
the  time  frames  for  submitting  and  re- 


submitting program  improvement  plans 
following  reviews  encouraged  us  to 
lengthen  the  time  frames. 

Response:  We  recognize  that  the 
development  and  revision  of  program 
improvement  plans  requires 
considerable  effort.  Given  the 
complexity  of  the  issues  that  will  be 
addressed  in  many  program 
improvement  plans,  we  are  extending 
the  length  of  time  for  tlje  initial 
submission  of  the  program  improvement 
plan  by  the  State  to  ACF  from  60  days 
to  90  days.  We  are  retaining  the  30-day 
time  frame  for  re-submitting  plans  that 
are  not  initially  approved  by  ACF. 
Given  the  potential  consequences  for 
children  and  families  of  delaying  efforts 
to  correct  areas  of  need,  we  do  not 
believe  we  can  further  lengthen  the  time 
frames  to  develop  the  plans. 

Section  1355.35(d)    Duration  of 
Program  Improvement  Plans 

This  section  sets  forth  the  time  frame 
for  successful  completion  of  provisions 
in  a  State's  program  improvement  plan. 

Comment:  We  received  a  number  of 
comments  in  favor  of  the  two-year 
maximum  time  frame  for  implementing 
program  improvement  plans,  with  the 
opportunity  for  a  one-year  extension  in 
certain  circumstances.  Some  comments, 
however,  indicated  the  time  period  was 
too  long  and  should  be  shortened. 

Response:  We  have  retained  this 
feature  in  the  final  rule.  However,  not 
all  program  improvement  plans  will 
require  two  years  to  implement  and  the 
specific  time  frame  for  each  State's  plan 
will  be  negotiated  and  agreed  upon 
between  the  State  and  ACF.  We  are 
aware  though,  from  the  complex  issues 
being  litigated  or  settled  by  a  number  of 
States  on  behalf  of  their  child  welfare 
systems,  that  some  improvements  will 
require  extensive  periods  of  time  to 
implement.  Systemic  changes  that  lead 
to  identifiable  improvements  in  the 
outcomes  for  children  and  families 
cannot  always  be  achieved  by  simply 
modifying  a  policy,  creating  new 
tracking  procedures  or  implementing 
new  standards.  However,  in 
consideration  of  the  comments  on  this    - 
issue  cmd  those  pertaining  to  §  1355.36 
that  we  strengthen  the  certainty  of  a 
penalty  when  a  State  fails  to  make 
program  improvements,  we  are  making 
the  following  changes  in  the  rule  for  the 
time  allotted  to  implement  program 
improvement  plans: 

•  ACF  will  require  time  frames  for  a 
program  improvement  plan  to  be 
consistent  with  the  seriousness  and 
complexity  of  the  remedies  required  for 
any  areas  determined  not  in  substantial 
conformity. 


•  We  are  requiring  in  paragraph  (d)(2) 
that  particularly  egregious  areas  of 
nonconformity  impacting  the  safety  of 
children  in  the  State's  responsibility 
receive  priority  in  both  the  content  and 
time  frames  of  the  program 
improvement  plans  and  must  be 
satisfactorily  addressed  in  less  than  two 
years. 

•  We  are  adding  a  requirement  to 
paragraph  (d)(3)  that  the  Secretary 
approve  any  extensions  of  deadlines  in 
the  program  improvement  plans  and 
any  requests  to  extend  the  program 
improvement  plan  by  a  third  year.  The 
cfrcumstances  under  which  requests  for 
extensions  would  be  approved  are 
expected  to  be  very  rare  and  will  require 
compelling  dociunentation.  Requests  for 
extensions  must  be  received  by  ACF  at 
least  60  days  prior  to  the  affected 
completion  date. 

•  Finally,  in  paragraph  (d)(4)  we  are 
requiring  that  monitoring  of  the 
implementation  of  the  State'  program 
improvement  plans  include  quarterly 
status  reports  by  the  States  to  ACF, 
unless  the  State  and  ACF  agree  to  less 
frequent  reports.  These  reports  will 
inform  ACF  of  the  State's  progress  in 
implementing  the  plan. 

Section  1355.35(e)    Evaluating  Program 
Improvement  Plans. 

This  section  describes  the  joint 
process  the  State  agency  and  ACF  will 
use  to  evaluate  the  program 
improvement  plan.  This  section  also 
describes  the  frequency  of  evaluating 
progress  and  the  terms  for  renegotiating 
a  program  improvement  plan. 

No  comments  were  received  on  this 
section.  Changes  were  made  to  this 
section  only  to  the  extent  necessary  to 
keep  it  consistent  with  the  changes 
made  to  the'other  sections  of  §  1355.35. 

Section  1355.35(f)    Integration  of 
Program  Improvement  Plans  With  CFSP 
Planning. 

This  section  requires  that  elements  of 
the  program  improvement  plan  be 
incorporated  into  the  goals  and 
objectives  of  the  State's  CFSP  and 
annual  reviews  and  progress  reports 
related  to  the  CFSP. 

No  comments  were  received  on  this 
section  and  no  changes  have  been  made 
to  the  final  rule. 

Section  1355.36    Withholding  Federal 
Funds  Due  to  Failure  To  Achieve 
Substantial  Conformity  or  Failure  to 
Successfully  Complete  a  Program 
Improvement  Plan 

This  section  sets  forth  the  penalties 
associated  with  a  State's  failure  to 
operate  a  program  in  substantial 
conformity;  implements  the  statutory 
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Section  1 355. ^6(a)    For  the  Purposes  of 
This  Section 


defines  "title  IV-B 
title  rV-E  funds"  for  the 


purpose  of  thi  s  section. 

Comment:  \  Ve  received  comments 
that  the  reguli  tion,  rather  than  the 
preamble,  she  uld  state  that  the  title  IV- 
E  administrat:  ve  costs  to  which 
withholding  a  pplies  does  not  include 
funds  allocate  d  for  training. 

Response:  1 1  the  proposed  rule,  we 
specified  that  the  administrative  costs  of 
the  foster  care  maintenance  payments 
program  are  ii  icluded  in  the  pool  of- 
funds  from  w  lich  penalties  will  be 
assessed.  In  tl  le  final  rule,  rather  than 
listing  those  t  tie  IV-E  components  that 
are  excluded  rom  the  penalty  pool,  we 
have  amende(  1  the  regulatory  language 
to  more  speci  ically  identify  the 
administrativ  3  costs  of  the  foster  care 
maintenance  jayments  program  as  the 
source  of  titl^^IV-E  funds  for  the  penalty 
pool. 

Section  1355.36(b)    Determination  of 
the  Amount  c  (Federal  Funds  To  Be 
Withheld 
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assurance  that  withholding  is  not 
unnecessarily  extended  because  of 
HHS"  lack  of  capacity  to  assess  the 
completion  of  the  plan  or  to  conduct 
another  review. 

Response:  The  rule  specifies  the  time 
frames  for  conducting  reviews  and  for 
the  duration  of  program  improvement 
plans.  Adherence  to  those  time  frames 
should  limit  delays  in  determining  the 
status  of  the  State'  substantial 
conformity.  We  do  not  believe  any 
change  to  the  regulation  is  necessary. 

Comment:  We  received  many 
comments  pertaining  to  the  amount  of 
the  penalties.  The  comments  ranged 
from  the  suggestion  that  the  proposed 
penalties  are  too  low  to  the  idea  that 
they  are  too  high.  Some  respondents 
expressed  concern  about  the  cumulative 
effects  of  penalties  for  a  variety  of 
Federal  reviews  of  child  welfare 
programs  and  systems,  and  urged  us  to 
consider  a  consolidated  penalty 
proposal  based  on  a  performance-based 
incentive  system  for  child  welfare  or  a 
reinvestment  policy  for  nonconformity. 
Comments  on  the  pool  of  funds  from 
which  penalties  will  be  taken  ranged 
from  requests  to  specifically  limit  the 
pool  to  increasing  it  to  include 
additional  funds. 

Response:  We  have  given  serious 
consideration  to  the  comments  on  the 
amount  of  the  penalties  and  the  pool 
from  which  they  are  to  be  taken  and 
believe  that  a  change  is  warranted.  We 
wish  to  promote  practice  improvements 
through  the  review  process,  and  do  not 
wish  to  use  the  penalty  process  to 
prevent  States  from  making  the  needed 
improvements.  However,  we  must  make 
clear  that  the  failure  to  correct  areas  of 
nonconformity  identified  in  the  reviews 
will  result  in  substantial  financial 
penalties.  Therefore,  we  have  added 
sections  1355.36(b)(7)  and  (b)(8)  to 
provide  a  graduated  penalty  for 
continuous  nonconformity. 

To  strengthen  our  commitment  to 
program  improvement  through  the 
review  process,  we  have  added  these 
sections  to  the  final  rule  that  will 
increase  the  penalty  for  outcomes  and 
systemic  factors  that  remain  in 
continuous  nonconformity  on 
successive  reviews.  States  that  continue 
to  remain  out  of  substantial  conformity 
on  successive  reviews  can  now  be 
penalized  up  to  two  percent  per 
outcome  or  systemic  factor  at  the  second 
full  review  in  which  the  nonconformity 
continues,  and  up  to  three  percent  per 
outcome  or  systemic  factor  at  the  third 
and  subsequent  full  reviews  in  which 
the  nonconformity  continues.  We 
believe  the  possibility  of  increased 
withholding  of  funds  will  encourage 
States  to  engage  in  active  program 


improvement  planning  and  make  efforts 
to  resolve  areas  of  nonconformity  as 
early  as  possible. 

We  believe  that  this  revised  penalty 
structure  is  in  accordance  with  the 
Social  Security  Act  Amendments  of 
1994  (Pub.  L.  103-342).  since  we  are 
making  the  amoimt  of  the  penalty 
commensiu^te  with  the  level  of 
nonconformity  and  providing  States  an 
opportunity  to  engage  in  corrective 
action  prior  to  withholding  funds.  We 
tried  to  establish  penalties  in  amoimts 
that  create  significant  motivators  for 
States  to  improve  programs  while  not 
denying  services  to  needy  children  that 
are  critical  to  their  safety,  permanency, 
and  well-being.  We  believe  the 
approach  contained  in  these  final  rules 
balances  the  issues  in  a  manner  that 
promotes  the  overall  goal  of  program 
improvement  in  States. 

The  State's  entire  title  IV-B  allocation 
is  included  in  the  pool  from  which 
penalties  will  be  taken  because  we  are 
reviewing  for  all  the  programs  funded 
by  title  IV-B  in  the  State.  A  portion  of 
the  title  IV-E  administrative  funds  is 
included  in  the  pool  from  which 
penalties  will  be  taken,  since  a  smaller 
percentage  of  title  IV-E  requirements 
are  reviewed  in  the  child  and  family 
services  reviews. 

In  addressing  the  comments  that 
advocated  for  funding  reinvestment,  the 
statute  specifically  mandates 
withholding  Federal  funds  as  penalties 
for  nonconformity,  rather  than 
reinvesting.  Also,  the  statutes  for 
various  programs  carry  penalty 
provisions  that  HHS  cannot  waive  in 
favor  of  a  consolidated,  performance- 
based  incentive  system  in  child  welfare. 

We  recognize  the  commenter' 
concerns  that  States  foimd  to  be  the 
most  egregious  in  their  non-conformity, 
based  on  the  child  and  family  services 
reviews,  may  also  be  determined  out  of 
conformity  in  other  reviews,  e.g.,  title 
IV-E  eligibility  reviews  and  other 
reviews  that  cover  related  issues  and 
requirements.  Such  States  could  be 
exposed  to  multiple  penalties  in  a  fiscal 
year.  We  strongly  encourage  States  in 
those  situations  to  take  full  advantage  of 
the  opportunities  for  technical 
assistance  and  program  improvement 
planning  in  order  to  increase  the 
effectiveness  of  their  programs  and 
improve  the  outcomes  of  children  and 
families  served  by  the  programs. 

Section  1355.36(c)    Suspension  of 
Withholding 

This  section  describes  the 
circumstances  under  which  ACF  will 
suspend  the  withholding  of  funds  for 
those  States  found  not  to  be  operating  in 
substantial  conformance. 
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We  did  not  receive  comments  on  this 
particular  section  and  have  made  no 
changes  to  the  regulation. 

Section  1355.36(d)    Terminating  the 
Withholding  of  Funds 

This  section  describes  the 
circumstances  under  which  ACF  will 
terminate  the  withholding  of  State  funds 
related  to  nonconformity. 

We  did  not  receive  comments  on  this 
particular  section  and  have  made  no 
changes  to  the  regulation. 

Section  1355.36(e)     Withholding  of 
Funds 

This  section  describes  the 
circumstances  under  which  ACF  vdll 
withhold  funds  for  those  States 
determined  not  to  be  in  substantial 
conformity. 

Comment:  A  number  of  commenters 
suggested  that  we  emphasize  that 
penalties  will  be  enforced. 

Response:  As  we  consider  the  amount 
of  the  penalty  and  the  provisions  for 
withholding  funds  due  to 
nonconformity,  we  think  that  this  is  an 
area  where  stronger  provisions  are 
needed.  We  want  to  convey  in  the  rule 
our  sense  of  urgency  about  the  need  to 
implement  needed  improvements  in 
child  and  family  services  and  to  make 
the  application  of  penalties  consistent 
with  that  sense  of  urgency.  As  a  result, 
we  have  amended  the  regulatory 
language  at  §  1355.36(e)(2)  so  that 
proposed  penalties  associated  with  a 
particular  outcome  or  systemic  area  will 
be  imposed  when  the  State  fails  to  come 
into  substantial  conformity  or  fails  to 
make  the  necessary  progress  with 
respect  to  the  statewide  data  indicators 
by  the  date  specified  in  the  PIP,  rather 
than  waiting  for  the  completion  of  the 
entire  PIP.  Some  problems  may  only 
require  six  months  to  fix,  for  example, 
while  others  may  require  the  full  two 
years.  In  this  manner,  if  the  State  is 
required  to  complete  an  action  step  in 
six  months,  fails  to  do  so,  and  the 
Secretary  does  not  approve  an 
extension,  an  immediate  penalty  will  be 
assessed  for  that  area  of  nonconformity. 
We  also  added  a  provision  at 
§  1355.36(e)(4)  that  applies  the 
maximum  withholding  of  funds  of  42 
percent  of  the  pool  to  States  that  elect 
not  to  engage  in  program  improvement 
planning  or  to  otherwise  correct  areas 
determined  not  to  be  in  substantial 
conformity. 

Comment:  There  were  several 
alternatives  suggested  regarding  the 
basis  for  computing  interest  on  penalties 
and  the  time  frame  during  which 
interest  will  accrue. 

Response:  The  Department  has 
established  regulations  with  respect  to 


interest  on  withheld  funds  to  which  we 
are  bound. 

Section  1355.37    Opportunity  for 
Public  Inspection  of  Review  Reports  and 
Materials 

This  section  provides  that  States  must 
make  certain  sources  of  information 
related  to  the  child  and  family  services 
reviews  available  for  public  inspection. 

Comment:  We  received  several 
comments  requesting  that  States  be 
given  flexibility  in  the  methods  of 
making  the  review  reports  and  materials 
available  for  public  inspection.  Some 
commenters  suggested  we  take  a  more 
prescriptive  approach  with  respect  to 
this  issue. 

Response:  Given  the  variance  across 
State  systems,  we  think  it  is  important 
to  permit  States  flexibility  in  satisfying 
this  requirement.  While  the  suggestions 
we  received  regarding  ways  States 
should  publicize  information  related  to 
the  child  and  family  services  review 
were  excellent,  they  would  be  more 
appropriately  deployed  through 
technical  assistance  efforts  with  States 
rather  than  requiring  them  through 
regulation. 

Comment:  We  received  comments 
requesting  that  ACF  provide  official 
public  notice  of  reviews  in  advance  of 
the  reviews.  t 

Response:  We  are  considering  options 
for  implementing  this  suggestion. 
However,  we  do  not  believe  it  is  an 
appropriate  issue  for  regulation. 

Section  1355.38    Enforcement  of 
Section  471(a)(18)  of  the  Act  Regarding 
the  Removal  ofRarriers  to  Interethnic 
Adoption 

This  section  implements  the 
enforcement  of  section  471(a)(18)  of  the 
Act  which  specifically  prohibits  the 
denial  of  the  opportunity  to  any  person 
to  become  an  adoptive  or  a  foster  parent, 
or  the  delay  or  denial  of  the  placement 
of  a  child  in  an  adoptive  or  foster  family 
home  on  the  basis  of  the  race,  color,  or 
national  origin  of  the  child  or  of  the 
adoptive  or  foster  parent.  In  addition  to 
the  specific  comments  on  §  1355.38,  we 
received  a  number  of  general  comments 
and  requests  related  to  the  statutory 
language  itself  at  section  471(a)(18)  of 
the  Act. 

Many  commenters  requested  that  the 
final  rule  include  a  section  on  what 
constitutes  a  delay  or  denial  of  a  child's 
adoptive  or  foster  care  placement  and 
when  race,  color,  or  national  origin  can 
be  used  in  child  placement  decisions. 
Several  commenters  also  requested  that 
the  final  rule  include  a  discussion  of 
good  social  work  practice  and  define 
"best  interest  of  the  child"  as  it  relates 
to  section  471(a)(18)  of  the  Act.  A  large 


number  of  commenters  also  requested 
that  the  final  rule  include  language  that 
stated  that  compliance  with  section 
471(a)(19)  (which  allows  the  State  to 
give  preference  to  a  relative  over  a  non- 
related  caregiver)  and  section  422(b)(9) 
(which  requires  the  State  to  make 
diligent  efforts  to  recruit  potential  foster 
and  adoptive  families  that  reflect  the 
ethnic  and  racial  diversity  of  children 
needing  an  adoptive  or  foster  home) 
would  not  be  considered  a  violation  of 
section  471(a)(18)  of  the  Act. 

Also,  many  commenters  believed  the 
tone  of  the  section  to  be  adversarial  and 
requested  that  the  section  be  revised  to 
mirror  the  partnership  approach  used  in 
the  child  and  family  services  review.  A 
few  commenters  believed  the 
enforcement  of  section  471(d)(18)  of  the 
Act  is  too  heavily  focused  on  the  rights 
of  adults  rather  than  the  needs  of  the 
child.  Additionally,  a  few  commenters 
were  concerned  that  vigorous 
enforcement  of  section  471(a)(18)  of  the 
Act  may  have  a  negative  effect  on  the 
quality  of  services  available  to  children. 

In  contrast  to  these  comments,  one 
commenter  voiced  concern  that 
§  1355.38  did  not  adequately  enforce 
section  471(a)(18)  of  the  Act.  The 
commenter  believed  that  additional 
enforcement  mechanisms  and 
administrative  authority  should  be 
included  in  the  final  rule. 

The  regulatory  language  in  §  1355.38 
closely  follows  the  statutory  language 
and  represents  our  commitment  to 
diligently  enforce  these  provisions  of 
law.  We  have  made  only  limited 
revisions  to  this  portion  of  the 
regulation  in  response  to  conmients,  as 
we  believe  that  enforcement  of  section 
471(a)(18)  of  the  Act  is  clearly  defined 
by  the  statute.  We  would  like  to  note 
that  the  statutory  language  guiding  this 
section  is  very  different  from  that 
underpinning  the  child  and  family 
services  reviews,  and  it  is  this 
distinction  that  accounts  for  the 
difference  in  the  approaches  taken. 
The  request  for  guidance  on  what 
constitutes  a  delay  or  denial  of  a  child's 
adoptive  or  foster  care  placement  and 
when  race,  color,  or  national  origin  can 
be  used  in  child  placement  decisions;  a 
discussion  section  on  good  social  work 
practice;  and  the  inclusion  of  a 
definition  of  "best  interest  of  the  child" 
as  it  relates  to  section  471(a)(18)  of  the 
Act  all  represent  practice  level  issues. 
Practice  level  issues  are  more 
appropriately  addressed  through 
technical  assistance  rather  than 
regulation.  Also,  the  determination  of 
delay  or  denial  in  foster  care  or 
adoption  is  based  on  the  facts  of  the 
specific  case.  Thus,  we  did  not  include 
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any  additions  guidance  in  the  final 
rule. 

We  also  did  not  include  qualifying 
statements  rej  arding  relative  preference 
and/or  diligen  t  recruitment  in  the  final 
rule.  The  activ  ities  regulated  in  this 
final  rule  are  j  rocedural  directives  for 
implementatic  n  of  financial  sanctions. 
Thus,  we  do  r  ot  intend  to  cite  all  the 
activities  whi(  h  may  or  may  not  violate 
section  471(a)  18)  of  the  Act.  Given  the 
number  of  cor  iments  received,  we  are 
providing  the  following  discussion  on 
relative  prefer  snce  and  diligent 
recruitment  a;  they  relate  to  section 
471{a)(18)oftie  Act: 

•  Section  4 'l(a)(19)  of  the  Act  allows 
the  State  to  gi  re  preference  to  an  adult 
relative  over  a  nonrelated  caregiver, 
when  placing  a  child  for  adoption  or  in 
foster  care  pre  vided  that  the  relative 
caregiver  mee  s  all  relevant  child 
protection  staidards.  Relative 
preference  rec  ognizes  the  importance  of 
maintaining  h  iological  relationships. 
Prioritizing  hi  alogical  ties  is  not  a  form 
of  race  prefen  nee;  rather  it  is  an 
acknowledgment  of  the  significance  of 
these  ties.  Relatives  come  under  the 
same  scrutiny  as  nonrelatives  and  must 
meet  the  sam(  Federal  title  IV-E 
requirements  lo  become  foster  and/or 
adoptive  parents.  In  all  circumstances, 
the  best  inten  sts  of  the  child  must 
determine  a  p  lacement  decision.  A 
State's  appro]  iriate  use  of  the  relative 
placement  pr  tference  does  not 
constitute  a  v  olation  of  section 
471(a)(18)  of  he  Act. 

•  Section  4  22(b)(9)  of  the  Act  requires 
the  State  to  ni  ake  diligent  efforts  to 
recruit  potent  ial  foster  and  adoptive 
families  that  eflect  the  ethnic  and  racial 
diversity  of  c  lildren  in  the  State 
needing  an  ac  optive  or  foster  home. 
Diligent  recn.  itment  activities  are 
necessary  to  <  nsure  that  all  qualified 
members  of  a  community,  who  may  be 
excluded  froi  i  or  reluctant  to  request 
services,  havi  i  the  opportunity  to 
become  a  fosi  er  or  adoptive  parent. 
Diligent  recn  itment  can  provide  a 
broad  pool  o:  placement  resources  for 
those  childre  i  waiting  for  foster  or 
adoptive  hon  les.  A  State's  general 
diligent  recn  itment  activities  do  not 
constitute  a  \  iolation  of  section 
471(a)(18)  of  the  Act.  General  diligent 
recruitment  <  ctivities  should  not 
discriminate  on  the  basis  of  race,  color 
or  national  o  igin  by  excluding  families 
who  are  not  I  argeted  for  services  and 
denying  ther  i  the  opportunity  to  be  a 
part  of  the  pt  ol  of  available  families  for 
children  of  c  ifferent  backgrounds. 

•  The  pur  )ose  of  the  Multiethnic 
Placement  A  :t  of  1994  (MEPA)  was 
threefold:  (1  To  decrease  the  length  of 
time  a  child  /vaits  to  be  adopted;  (2)  to 


prevent  discrimination  in  foster  care 
and  adoption;  and  (3)  to  promote  the 
recruitment  of  ethnic  and  minority 
families  that  reflect  the  children  in  the 
public  child  welfare  system.  We  do  not 
interpret  any  of  these  purposes  to  be 
mutually  exclusive.  In  the  Removal  of 
Barriers  to  Interethnic  Adoption  (lEP) 
provisions,  which  amended  MEPA, 
Congress  further  clarified  that  race, 
color,  or  national  origin  should  not  be 
routinely  considered  in  foster  care  and 
adoption  placements.  The  lEP  also 
contained  enforcement  provisions.  The 
lEP  did  not  change  the  recruitment 
provision  contained  at  section  422(b)(9) 
of  the  Act. 

We  recorrunend  that  the  State  or 
entity  review  Federal  policy  guidance 
already  issued  on  the  MEPA,  as 
amended  by  lEP  (found  at  http:// 
www.acf.dhhs.gov/programs/cb/). 
Additionally,  both  the  Office  of  Civil 
Rights  (OCR)  and  ACF  Regional  Offices 
stand  ready  to  provide  guidance  to  any 
State  with  a  specific  policy  question. 

Rather  than  attempting  to  identify  the 
multiple  situations  which  may  lead  to  a 
violation  of  section  471(a)(18)  of  the 
Act,  we  have  found  that  providing 
technical  assistance  to  specific  State 
questions  is  most  useful.  Technical 
assistance  is  available  through  the  ACF 
and  OCR  regional  offices,  as  well  as 
through  the  federally  funded  national 
resource  centers.  Periodically  the 
Department  will  review  the  issues 
raised  to  determine  the  need  for 
additional  guidance. 

Specific  questions  and  comments  are 
addressed  in  the  following  paragraphs. 

Section  1355.38(a)    Determination 
That  a  Violation  Has  Occurred  in  the 
Absence  of  a  Court  Finding 
This  section  sets  forth  the 
requirements  for  determining  a  violation 
of  section  471(a)(18)  of  the  Act  during 
the  course  of  a  child  and  family  services 
review,  the  filing  of  a  complaint,  or 
some  other  mechanism. 

Comment:  One  commenter  requested 
clarification  of  the  term  "entity  in  the 
State"  as  used  in  section  471(a)(18)  of 
the  Act,  specifically  if  it  includes 
private  agencies.  Another  commenter 
inquired  about  the  application  of 
section  471(a)(18)  of  the  Act  to  court 
findings  and  if  ACF  has  the  authority  to 
sanction  the  court  as  an  "entity." 

Response:  We  have  added  a  definition 
for  "entity"  in  §  1355.20  in  response  to 
this  comment.  According  to  the  statute 
any  entity  in  a  State  that  receives  title 
IV-E  funds  must  comply  with  section 
471(a)(18)  of  the  Act.  We  define  the 
term  "entity"  to  include  private 
agencies.  A  State  court  is  not  an 
"entity,"  for  purposes  of  this  provision, 
to  the  extent  that  it  issues  decisions  or 


opinions,  or  performs  other  judicial 
functions.  If,  on  the  other  hand,  an 
administrative  arm  of  a  State  court 
carries  out  title  IV-E  administrative 
functions  pursuant  to  a  contract  with 
the  State  agency,  then  it  is  an  "entity" 
for  these  narrow  purposes.  If  the  private 
agency,  an  administrative  arm  of  the 
comt,  or  any  other  entity  is  found  not 
to  be  in  compliance  with  section 
471(a)(18)  of  the  Act,  ACF  has  the 
authority  to  collect  all  of  the  title  IV-E 
funds  received  by  the  entity  for  the 
quarter  the  violation  occiured. 

Comment:  Several  commenters 
requested  that  the  final  rule  contain  the 
"HHS  criteria"  that  ACF  will  use  to 
determine  if  a  violation  of  section 
471(a)(18)  of  the  Act  has  occiured. 

Response:  HHS  has  not  developed  any 
specific  "criteria"  for  determining  if  a 
violation  of  section  471(a)(18)  of  the  Act 
has  occurred.  HHS  will  determine  on  a 
case-by-case  basis  whether  the  State  has 
delayed  or  denied  a  child's  adoptive  or 
foster  care  placement  or  denied  a  person 
the  opportunity  to  become  an  adoptive 
or  foster  parent  based  on  race,  color,  or 
national  origin.  It  is  impossible  to  define 
every  situation  and  circumstance  that 
would  result  in  a  civil  rights  violation. 
Thus,  the  regional  office  will  review  the 
specific  facts  of  each  case  to  determine 
if  a  State  or  entity  is  in  violation  of 
section  471(a)(18)  or  if  a  policy  or 
practice  is  consistent  with  previously 
issued  guidance.  No  change  has  been 
made  to  the  final  rule  as  a  result  of  this 
comment. 

Comment:  One  commenter  requested 
that  the  final  rule  provide  guidance  on 
how  a  complaint  from  a  prospective 
foster  or  adoptive  parent  who  is  not 
selected  for  a  specific  placement  and  is 
of  a  different  race,  color,  or  national 
origin  of  the  child  to  be  placed,  will  be 
handled  (i.e.,  the  roles  of  all  parties 
involved,  if  the  State  will  have  an 
opportimity  to  respond  to  the  allegation, 
etc.). 

Response:  We  have  not  defined 
specific  procedures  for  the 
determination  of  a  violation,  or  the 
procedures  for  handling  allegations  of  a 
violation  in  regulation,  as  we  expect 
that  these  determinations  will  be  made 
on  a  case-by-case  basis  and  rely  on  the 
specific  facts  of  each  situation. 
Comment:  Many  commenters 
requested  that  the  final  rule  detail  the 
contents  of  the  notification  letter  that 
ACF  will  provide  to  the  State  found  to 
be  in  violation  of  section  of  471(a)(18) 
of  the  Act  and  suggested  that  the  letter 
include  specific  information  on  the 
roles  and  responsibilities  of  HHS  and 
the  State. 

Response:  We  intend  to  draw  on  this 
suggestion,  and  others  like  it,  in 
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preparing  the  internal  agency 
procedures  that  will  be  used  to 
investigate  and  respond  to  a  violation  of 
section  471(a)(18)  of  the  Act.  However, 
we  believe  this  level  of  specificity  is 
inappropriate  for  regulation.  No  change 
has  been  made  to  the  final  rule. 

Comment:  Several  conunenters 
objected  to  the  phrase  "  *  *  *  if 
applied,  would  likely  result  in  a 
violation  against  a  person  *   *   *  "  in 
paragraph  (a)(2)(iii).  The  conunenters 
stated  that  this  ambiguous  phrase  may 
result  in  a  violation  being  based  on  a 
hypothetical  situation. 

Response:  We  concur  with  the 
conunenters  that  the  phrase  "  *   *   * 
would  likely  result  *  *  *  "  may  appear 
ambiguous.  We  have  reworded 
paragraph  (a)(2)(iii)  to  clarify  that  a 
violation  will  be  based  on  policies, 
procedures,  practices,  regulations,  and 
laws  that  on  their  face  violate  the  law. 

Section  1355.38(b)    Corrective  Action 
and  Penalties  for  Violations  With 
Respect  to  a  Person  or  Based  on  a  Court 
Finding 

This  section  sets  forth  the 
requirements  for  corrective  action  and 
penalties  for  a  violation  of  section 
471(a)(18)  of  the  Act  with  respect  to  a 
person  or  based  on  a  court  finding. 

Comment:  One  commenter  requested 
that  we  define  the  term  "court  finding," 
to  clarify  what  court  is  being  referred  to 
in  this  section  as  it  relates  to  the 
assessment  of  penalties  for  a  violation  of 
section  471(a)(18)  of  the  Act. 

Response:  While  we  do  not  intend  to 
define  the  term  "court  finding,"  we 
would  like  to  clarify  that  any  Federal  or 
State  court's  finding  of  a  violation  of 
section  471(a)(18)  of  the  Act  may  resuU 
in  the  assessment  of  a  penalty  by  ACF. 
Under  the  statute,  an  individual  who 
believes  that  he  or  she  has  been 
aggrieved  by  a  section  471(a)(18) 
violation,  may  bring  action  in  the 
United  States  District  Court.  The  final 
rule  will  not  be  this  specific  because  the 
District  Court  finding  can  be  appealed  to 
a  higher  coiul;  thus  a  coiut  other  than 
the  United  States  District  Court  may 
ultimately  determine  that  a  471(a){18) 
violation  has  taken  place. 

Comment:  Several  commenters 
opposed  the  immediate  assessment  of 
the  penalty  for  a  violation  with  respect 
to  a  person,  suggesting  that  there  should 
be  an  opportunity  for  corrective  action 
beforehand. 

Response:  We  believe  that  the  statute 
is  clear  at  474(d)(1)  that  there  is  to  be 
an  immediate  penalty,  without 
corrective  action  beforehand,  where 
there  is  a  violation  vdth  respect  to  a 
person.  This  is  consistent  with  the 
Department's  commitment  to  aggressive 


enforcement  of  section  471(a)(18)  of  the 
Act.  Thus,  no  change  has  been  made  to 
the  final  rule  as  a  result  of  these 
comments. 

Comment:  Several  commenters 
opposed  the  immediate  assessment  of  a 
penalty  for  a  violation  based  on  a  court 
finding,  suggesting  that  ACF/OCR 
investigations  be  the  sole  basis  for 
assessing  a  penalty. 

Response:  Section  474(d)(3)  of  the  Act 
affords  an  individual  who  is  aggrieved 
by  a  violation  of  section  471(a)(l8)  of 
the  Act  the  right  to  file  a  lawsuit  against 
the  State  or  entity.  In  accordance  with 
the  statute,  a  violation  with  respect  to 
an  individual  requires  an  immediate 
penalty  if  the  court  finds  that  the  State 
has  violated  section  471(a)(18)  of  the 
Act.  Thus,  we  do  not  intend  to 
investigate  a  case  where  the  court  has 
already  rendered  a  finding.  If  a  State,  an 
entity,  or  an  individual  is  dissatisfied 
with  the  coiut's  finding,  the  appropriate 
action  of  recourse  is  to  appeal  through 
the  judicial  system.  No  change  has  been 
made  to  the  final  rule  as  a  result  of  these 
comments. 

Comment:  Several  commenters 
expressed  concern  about  dual  penalties 
(from  both  the  Court  and  ACF)  that 
States  may  inciu-  based  on  a  court 
finding  of  a  violation  of  section 
471{a)(18)oftheAct. 

Response:  We  do  not  believe  that  dual 
penalties  will  result  from  the  situation 
as  described.  The  statute  allows  for  an 
individual  aggrieved  by  a  violation  of 
section  471(a)(18)  of  the  Act  the  right  to 
bring  action  and  seek  relief  from  the 
State.  If  the  court  fiivds  that  the 
individual  has  been  aggrieved  by  the 
State,  it  is  possible  that  monetary 
compensation  may  be  awarded  to  the 
individual  as  relief  for  the  State's  action. 
This  monetary  award  is  not  a  penalty. 
Penalties  by  ACF  are  required  by  the 
statute  when  the  State  violates  the  law. 
No  change  has  been  made  to  the  final 
rule  as  a  result  of  these  comments. 

Comment:  A  few  commenters 
recommended  that  the  final  rule  require 
the  State  to  notify  ACF  of  a  court's 
finding  that  the  State  is  in  violation  of 
section  471(a)(18)  of  the  Act,  since  ACF 
will  not  be  a  party  to  the  proceedings. 

Response:  We  agree  with  the 
commenter'  recommendation  and  have 
revised  the  final  rule  to  require  a  State 
found  by  a  coiul  to  be  in  violation  of 
section  471(a)(18)  to  notify  ACF.  A  new 
paragraph,  §  1355.38(b)(4),  requires  the 
State  to  notify  the  appropriate  ACF 
regional  office  of  the  violation  within  30 
days  from  date  of  entry  of  the  final 
judgement  once  all  appeals  have  been 
exhausted,  declined,  or  the  appeal 
period  has  expired. 


Section  1355.38(c)  Corrective  Action 
for  Violations  Resulting  From  a  State's 
Statute,  Regulation,  Policy.  Procedure, 
or  Practice 

This  section  sets  forth  the 
requirements  for  corrective  action  when 
a  State's  statute,  regulation,  policy, 
procedure,  or  practice  is  found  to  be  in 
violation  of  section  471{a)(18)  of  the 
Act. 

Comment:  We  received  several 
comments  relating  to  the  time  period 
provided  for  corrective  action.  One 
commenter  stated  that  six  months  for 
corrective  action  is  too  short,  while 
another  commenter  stated  that  six 
months  is  excessively  long. 

Response:  The  statute  specifies  at 
474(d)(1)  of  the  Act,  that  the  time  period 
to  implement  a  corrective  action  plan 
for  section  471(a)(18)  of  the  Act  must 
not  exceed  six  months.  We  have  made 
a  change  to  the  regulation  to  require  a 
State  to  complete  a  corrective  action 
plan  within  six  months.  All  corrective 
action  plans  will  not  require  six  months 
to  complete.  ACF  has  the  authority  to 
establish  a  shorter  time  frame  for  the 
completion  of  the  corrective  action  plan 
consistent  with  the  seriousness, 
complexity,  and  the  i^medy  required  by 
tlie  violation. 

Comment:  Another  commenter 
recommended  that  the  time  limit  for 
ACF  to  approve  or  disapprove  a  State's 
corrective  action  plan  be  defined  in  the 
final  rule  to  avoid  a  State's  being 
penalized  due  to  delayed  action  by  ACF. 

Response:  ACF  recognizes  the  need 
for  approving  corrective  action  plans  in 
a  timely  maimer  but  did  not  include  the 
commenter's  recommendation  in  the 
final  rule.  To  respond  to  the 
commenter's  concern  we  have  revised 
§  1355.38(c)(1).  The  State  will  have  30 
days  after  receipt  of  written  notification 
of  noncompliance  with  section 
471(a)(18)  of  the  Act,  to  develop  a 
corrective  action  plan  and  submit  it  to 
ACF  for  approval.  Once  the  corrective 
action  plan  is  approved  by  ACF,  the 
State  will  have  six  months  to  complete 
the  corrective  action  and  come  into 
compliance  before  a  penalty  is  applied. 
The  calculation  for  the  six  months  will 
begin  after  ACF  has  approved  the  plan. 

A  State's  completion  of  a  corrective 
action  plan  within  the  specified  time 
will  not,  in  itself,  prevent  the 
assessment  of  a  penalty.  The  completed 
corrective  action  plan  must  result  in  the 
State  coming  into  compliance  with 
section  471(a)(18)  of  the  Act  to  avoid 
incurring  a  penalty.  We  have  revised  the 
final  rule  to  clarify  this  point  at 
§  1355.38(c)(1)  and  also  at  (g)(l)-{4). 

Additionally,  we  have  revised 
§  1355.38(c)(3)  to  provide  the  State  with 
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Section  1355.38(e)    Evaluation  of 
Corrective  Action  Plans 

This  section  describes  the  evaluative 
steps  that  ACF  will  take  to  review  the 
implementation  of  corrective  action 
plans  submitted  by  States  who  have 
been  found  to  be  in  violation  of  section 
471(a)(18)ofthe  Act. 

We  received  no  comments  related  to 
this  section  but  revised  this  section  to 
coincide  with  changes  made  to 
§  1355.38(c)  and  (d).  This  section  now 
states  that  ACF  wall  evaluate  the 
corrective  action  plan  within  30  days  of 
the  six-month  completion  date. 

Section  1355.38(f)    Funds  To  Be 
Withheld 

This  section  defines  the  term  "title 
rV-E  funds"  in  the  context  of  this 
section. 

Comment:  One  commenter  requested 
clarification  on  the  use  of  the  word 
"claims." 

Response:  In  describing  the  penalty 
for  a  violation  of  section  47l(a)(18)  of 
the  Act,  the  statute  at  474(d)(1)  uses  the 
phrase,  "otherwise  payable  to  the  State 
under  this  part"  in  reference  to  the 
amount  of  title  IV-E  funds  to  be 
reduced.  We  interpret  this  to  mean  the 
Federal  share  of  allowable  title  IV-E 
costs  paid  or  advanced  to  the  State  and 
have  revised  §  1355.38(f)  in  the  final 
rule  to  reflect  this  interpretation.  The 
reader  should  note  that  it  does  not 
matter  whether  the  costs  are  reported  as 
a  current  expenditure  or  as  an 
adjustment;  all  title  IV-E  funds 
expended  during  the  quart er(s)  the  State 
is  determined  to  be  in  violation  of 
section  471(a)(18)  of  the  Act  will  be 
subject  to  a  penalty. 
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Section  1355.38(g) 
IV-E  Funds 

This  section  describes  the 
circumstances  under  which  a  State's 
title  IV-E  funds  will  be  reduced  by  ACF 
due  to  a  violation  of  section  471(a)(18) 
of  the  Act. 

Comment:  Several  commenters 
expressed  concern  about  ACF's 
authority  to  continue  a  penalty  into  the 
next  fiscal  year. 

Response:  The  regulation  does  not 
provide  for  a  continuation  of  a  penalty 
into  the  subsequent  fiscal  year  if  a  State 
fails  to  come  into  compliance.  ACF  may 
and  has  the  authority  to  initiate  a  full  or 
partial  review  in  a  subsequent  fiscal 
year  for  those  States  that  are  in  violation 
of  section  471(a)(18)  of  the  Act  and  have 
failed  to  complete  corrective  action  to 
come  into  compliance.  Thus,  any 
statute,  regulation,  policy,  procedvu-e  or 
practice  that  remains  uncorrected  fi-om 
a  previous  fiscal  year  may  result  in  a 


new  finding  of  a  violation  of 
noncompliance  with  section  471(a)(18) 
of  the  Act.  We  will  not  disregard  an 
uncorrected  violation  simply  because  a 
fiscal  year  has  ended.  It  is  part  of  the 
Department's  oversight  responsibility  to 
ensure  that  all  States  are  in  compliance 
with  section  471(a)(18)  of  the  Act  at  any 
given  time  and  any  uncorrected 
violation  may  be  subject  to  a  review  at 
the  beginning  of  a  new  fiscal  year. 

Comment:  One  commenter  is 
concerned  that  the  use  of  fiscal 
sanctions  for  every  quarter  that  the  State 
has  not  completed  a  corrective  action 
plan  is  overly  harsh. 

Response:  We  are  unable  to  modify 
the  penalty  structure  as  it  is  defined  in 
law.  The  statute  clearly  states  that 
penalties  are  to  be  applied  quarterly 
when  a  State  is  in  violation  of  section 
471{a)(18)  or  has  not  successfully 
implemented  a  corrective  action  plan; 
and  that  the  penalty  will  be  applied 
until  the  State  achieves  compliance  or 
until  the  end  of  the  fiscal  year. 

Comment:  Several  commenters 
requested  that  the  final  rule  permit  the 
suspension  of  the  penalty  while  the 
State  appeals  a  court  finding  of  a 
violation  of  section  471(a)(18)  of  the 
Act. 

Response:  We  concur  and  have 
included  such  language  in  the  final  rule 
at  paragraph  (g)(6).  This  clarifies  that 
penalties  will  not  be  imposed  until  a 
final  determination  regarding  a  violation 
is  made  through  the  judicial  appeal 
process. 

Section  1355.38(h)    Determination  of 
the  Amount  of  Reduction  of  Federal 
Funds 

This  section  describes  the  specific 
amount  a  State's  title  IV-E  funds  will  be 
reduced  by  ACF  in  the  event  of  a  section 
471(a)(18)  violation  and  provides 
instructions  related  to  interest  liability. 

Comment:  One  commenter  requested 
that  the  final  rule  clarify  that  the 
calculation  of  the  penalty  is  quarterly. 

Response:  We  have  revised  paragraph 
(h)  to  clarify  that  the  penalty  is 
calculated  and  assessed  quarterly. 

Comment:  One  commenter  believed 
that  five  percent  is  the  penalty  and  not 
a  cap. 

Response:  Five  percent  is  both  a 
penalty  and  a  cap.  The  statute  at  section 
474(d)(1)  of  the  Act  requires  that  the 
third  or  subsequent  violation(s)  in  a 
fiscal  year  will  result  in  a  five  percent 
reduction  of  title  IV-E  funds  payable  to 
the  State  in  that  quarter.  The  statute  also 
sets  an  annual  cap  whereby  no  State's 
fiscal  year  payment  will  be  reduced  by 
more  than  5  percent. 

Comment:  One  commenter  requested 
clarification  on  the  State  agency's 
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responsibility  for  interest  if  an  entity 
such  as  a  private  agency  violates  section 
471(a)(18)oftheAct. 

Response:  The  State  agency  or  entity 
that  has  been  found  to  be  in  violation  is 
responsible  for  the  interest.  No  change 
has  been  made  to  the  final  nde. 

Section  1355.39    Administrative  and 
Judicial  Review 

This  section  provides  States  found  not 
to  be  in  substantial  conformity  with 
tides  IV-B  and  IV-E  State  plan 
requirements,  or  in  violation  of  section 
471{a)(18)  of  die  Act,  widi  an 
opportunity  to  appeal. 

Comment:  One  commenter 
recommended  that  the  final  rule  provide 
the  State  with  the  right  to  immediately 
appeal  a  determination  of  substantial 
nonconformity  or  require  ACF  to 
provide  the  State  widi  a  detailed  report 
of  the  reasons  underlying  the  finding 
prior  to  the  development  and 
implementation  of  a  program 
improvement  plan. 

Response:  A  final  determination 
regarding  State  nonconformity  is  not 
made  imtil  the  State  has  had  an 
opportunity  for  corrective  action. 
Therefore,  it  would  be  premature  to 
provide  for  an  appeal  to  the  DAB  prior 
to  that  time.  However,  we  will  provide 
written  notification,  within  30  days 
following  the  child  and  family  services 
review,  that  the  State  is,  or  is  not, 
operating  in  substantial  conformity. 
While  we  understand  the  commenter's 
desire  to  have  a  detailed  report  of  the 
review  findings,  specifying  the  details  of 
the  notification  letter  is  not  appropriate 
for  regulation.  Additionally,  we  have 
designed  the  review  process  to  be  less 
dependent  upon  a  lengthy  report.  The 
team  will  provide  the  State  with  verbal 
information  on  the  findings  of  the 
review  throughout  the  on-site  review 
and  subsequent  exit  conference.  The 
notification  letter  will  confirm  findings 
of  the  onsite  review,  which  builds  on 
information  initially  reported  in  the 
State  prepared  statewide  assessment, 
and  will  include  sufficient  information 
for  a  State  to  know  where  it  is  operating 
in  or  out  of  conformity.  No  change  has 
been  made  to  the  final  rule. 

Comment:  One  commenter 
recommended  that  the  final  rule  require 
ACF  to  assume  the  responsibility  for 
any  costs  related  to  the  development 
and  implementation  of  the  program 
improvement  plan  in  the  event  ACF 
determines  that  the  State  is  not 
operating  in  substantial  conformity  but 
a  subsequent  DAB  decision  finds  diat 
the  State  is  operating  in  substantial 
conformity. 

Response:  We  do  not  concur  with  the 
commenter's  proposal  that  ACF  should 


assiune  full  costs  for  the  program 
improvement  plans  in  the  event  the 
DAB  overturns  an  ACF  finding  of 
substantial  nonconformity.  The  State 
may  claim  FFP  for  appropriate  program 
improvement  plan  activities  imder  title 
IV-E. 

Comment:  One  commenter  stated  that 
if  private  agencies  are  to  be  sanctioned 
for  a  violation  as  "entities  in  the  State," 
they  should  have  an  opportunity  for 
appeal. 

Response:  We  concur  with  the 
conunenter  and  have  revised  the  final 
rule  to  allow  such  entities  the 
opportimity  to  appeal  to  the  DAB. 

Section  1 355.40    Foster  Care  and 
Adoption  Data  Collection 

We  have  made  a  technical 
amendment  to  conform  with  new 
Federal  requirements  related  to  the 
collection  of  race  and  ethnicity  data.  On 
October  30,  1997,  the  Office  of 
Management  and  Budget  (OMB) 
published  a  notice  in  the  Federal 
Register  (62  FR  58781-58790) 
announcing  its  decision  to  revise 
Statistical  Policy  Directive  No.  15,  The 
Race  and  Ethnic  Standards  for  Federal 
Statistics  and  Administrative  Reporting. 
OMB's  Statistical  Policy  standards 
provide  a  common  language  to  promote 
uniformity  and  comparability  of  data  on 
race  and  ethnicity  for  the  population 
groups  specified  in  the  directive.  The 
Department  is  required  to  collect 
information  in  accordance  with  the 
directive's  standards. 

The  revised  standards  have  five 
categories  for  data  on  race:  American 
Indian  or  Alaska  Native,  Asian,  Black  or 
African  American,  Native  Hawaiian  or 
Other  Pacific  Islander,  and  White.  The 
new  standards  allow  individuals  of 
mixed  race  to  identify  with  more  than 
one  race.  Also,  OMB  revised  the  two 
categories  for  data  on  ethnicity  to: 
"Hispanic  or  Latino"  and  "Not  Hispanic 
or  Latino."  The  AFCARS  currenUy 
collects  information  on  the  race  and 
ethnicity  of  children  in  foster  care  and 
those  who  have  been  adopted,  foster 
parents,  and  adoptive  parents.  However, 
we  must  change  the  definitions  of  the 
racial  classifications,  revise  ethnicity 
classifications,  and  allow  multiple-race 
identification  in  AFCARS  race  data 
elements  to  comply  with  the  OMB 
Directive.  In  ACYF-CB-PI-99-01 
(issued  January  27,  1999}  we  informed 
States  of  the  required  changes  to  the 
AFCARS  collection  of  race  data  as  a 
result  of  a  change  in  OMB  policy.  States 
were  directed  to  change  race  and 
ethnicity  collections  for  the  report 
period  beginning  October  1,  1999.  Since 
these  changes  are  already  luiderway  in 
the  States  and  a  matter  of  HHS  policy. 


we  are  codifying  these  changes  as 
technical  amendments  in  this  final  rule. 

Section  1 355.40(a)    Scope  of  the  Data 
Collection  System 

We  removed  a  reference  to  the  former 
protections  in  section  427  of  the  Act  in 
paragraph  (a)(2)  and  replaced  it  with  the 
correct  citation.  Congress  repealed 
section  427  of  the  Act  with  Public  Law 
103^32,  effective  October  1,  1997.  The 
protections  previously  included  in 
section  427  of  the  Act  are  now  included 
as  assurances  in  section  422(b)(l0)  of 
the  Act. 

Appendix  A  to  Part  1355 

In  Appendix  A  to  part  1355,  Section 
I,  we  included  the  new  race  and 
ethnicity  classifications  consistent  with 
OMB's  Statistical  Poficy  Directive 
Number  15.  All  of  the  foster  care  race 
elements  (elements  n.C.l,  IX.C.l  and 
IX.C.3)  are  fisted  in  the  element  chart 
alphabetically  as  they  are  in  the 
directive. 

In  section  IT  to  appendix  A,  we 
removed  the  obsolete  reference  to  the 
section  427  protections  and  replaced  it 
with  the  correct  statutory  reference.  In 
Section  D,  n.C.l,  we  added  new  race 
definitions  and  made  an  editorial 
change  regarding  how  a  person's  race 
and  ethnicity  is  determined.  Consistent 
with  the  OMB  Directive,  we  make  this 
change  to  emphasize  that  self- 
identification  or  self-reporting  is  the 
preferred  method  of  gathering 
information  on  race  or  ethnicity  except 
where  this  is  not  practical.  Obviously, 
in  the  case  of  young  children,  racial  or 
ethnic  self-identification  is  not  practical 
and  is  therefore  primarily  determined 
by  the  parent.  We  recommend  that 
caseworkers  ask  children  (if  age 
appropriate)  and  aduhs  to  identify  all 
the  racial  categories  that  apply. 

hi  ACYF-CB-PI-99-01  we  provided 
poUcy  guidance  on  the  use  of  the 
category  "unable  to  determine"  as  it 
applies  to  situations  where  a  parent  or 
other  adult  caretaker  is  imwilling  to 
identify  their  race  or  that  of  the  child. 
We  have  included  that  clarification  in 
this  regulation.  If  a  parent  or  caretaker 
is  unwilling  to  identify  a  race,  then  the 
State  should  classify  the  information  as 
"unable  to  determine,"  indicating  that 
the  State  attempted  to  gather  the 
information  but  was  unable  to  do  so. 
This  will  provide  for  better  data  as  the 
State  will  not  overstate  the  amount  of 
missing  data  for  this  element  and 
jeopardize  conformity  with  the  missing 
data  standards.  Finally,  we  amend  the 
way  that  a  State  must  code  the  data  for 
the  race  categories  to  properly  identify 
a  single  race,  multiple  race  or  "unable 
to  determine"  response. 
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We  have  m<  de  changes  similar  to 
those  above  ir  Section  11,  II.C.2.  wrhich 
define  the  His  janic  and  Latino  ethnicity 
classifications.  In  addition,  we  have 
deleted  the  lajit  sentence  of  the 
paragraph  tha  required  the  State  to 
indicate  that  t  le  child  is  not  of  Hispanic 
ethnicity  only  when  the  origin  of  the 
child  is  clear.  We  believe  that  this 
distinction  is  unnecessary  and 
inconsistent  \  ith  our  approach  to  other 
regulatory  de:  initions  on  race  and 
ethnicity.        I 

In  Section  II,  IX.C,  we  now  cross- 
reference  onl]  the  definitions  of  race 
and  ethnicity  classifications  used  in  the 
section  on  chi  Id  demographics  (II.C). 
The  existing  regulations  also  cross- 
reference  the  definition  of  "imable  to 
determine,"  h  owever,  this  definition  as 
stated  is  not  applicable  to  adults.  For 
adults,  the  co  le  "f.  unable  to 
determine,"  riust  be  used  only  in 
circumstance ;  where  the  parent  is 
unwilling  to  i  dentify  his  or  her  race  or 
ethnicity.  Duiing  AFCARS  pilot 
reviews,  we  f  )und  that  States  were 
inappropriate  ly  coding  missing 
information  as  "unable  to  determine. 
When  data  is  missing  or  not  known 
because  the  S  tate  has  not  asked  an 
individual  fo  ■  information  on  race  or 
ethnicity,  the  response  must  be  left 
blank. 

Finally,  in  Section  II,  we  have  deleted 
paragraph  IX  D  on  coding  ethnicity  data. 
This  paragraj  h  incorrectly  cross- 
referenced  th  3  section  on  disabilities. 
We  have  incc  rporated  the  relevant 
portions  of  ti  e  instruction  in  paragraph 
IX.C. 
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s  consistent  with  the  0MB 
amended  the  coding  notes 
each  record  layout  table  to 
race  classifications  are 
where  more  than  one 
response  is  a  llowed. 

We  also  m  ide  a  technical  change  to 
the  foster  cai  e  and  adoption  record 
layouts  to  ac  commodate  the  year  2000 
century  date  change.  Prior  to  October 
1996,  States  were  required  by  regulation 
to  report  dat ;  information  in  decade 
format.  In  re  spouse  to  the  year  2000  and 
the  data  issu  es  associated  with  the 
processing  c  f  date  information,  we 
issued  an  information  memorandum, 


ACYF-IM-CB-96-08  (April  17, 1996), 
requiring  States  to  report  in  centiny  date 
format.  We  are  now  making  the  requisite 
technical  change  to  the  regulation. 

Appendix  E  to  Part  1355 

In  appendix  E  to  part  1355,  we  made 
several  technical  edits  to  replace  all 
references  to  "Hispanic  origin"  vdth 
"Hispanic  or  Latino  ethnicity"  in  order 
to  be  consistent  with  the  OMB  directive 
{see  element  charts  and  Section 
B.2.a.(8)).  In  section  A.2.a.(18)  for  foster 
care  and  section  B.2.a.{9)  for  adoption, 
we  have  added  an  internal  consistency 
validation  for  race  elements.  Internal 
consistency  validations  evaluate  the 
logical  relationship  between  data 
elements  in  a  record.  We  also  revised 
cross-references  to  the  internal 
consistency  checks  throughout  the 
Appendix  to  accommodate  the  addition. 

Part  1356 — Requirements  Applicable  to 
Tide  IV-E 

Section  1356.20    State  Plan  Document 
and  Submission  Requirements 

Section  1356.20(e)(4)    State  Plan 
Document  and  Submission 
Requirements 

This  section  implements  the  authority 
of  ACF  Regional  HUB  Directors  and 
Administrators  and  the  Commissioner 
of  ACYF  to  approve  State  plans  and 
amendments  that  govern  State  programs 
under  section  471  of  the  Act. 

No  comments  were  received  on  this 
section  and  no  changes  were  made  in 
the  final  rule. 

Section  1356.21     Foster  Care 
Maintenance  Payments  Program 
Implementation  Requirements 

In  this  section,  we  clarified  existing 
policies  and  set  forth  additional  foster 
care  maintenance  requirements  which 
have  a  direct  impact  on  determining  the 
eligibility  of  children  in  the  title  IV-E 
foster  care  program. 

Comment:  A  few  commenters  were 
concerned  that  §  1356.21  of  the 
regulation  was  not  sensitive  to  and 
appeared  inconsistent  with  the  Indian 
Child  Welfare  Act  (ICWA). 

Response:  The  purpose  of  the 
regulation  is  to  implement  the  title  IV- 
E  foster  care  program,  not  the 
requirements  of  the  ICWA.  We  want  to 
be  clear  that  nothing  in  these 
regulations  supersedes  the  requirements 
of  the  Indian  Child  Welfare  Act.  States 
must  continue  to  comply  fully  with 
ICWA. 

Comment:  We  received  a  large 
number  of  general  conunents  expressing 
disappointment  that  following  the 
outcome  orientation  of  the  child  and 
family  services  review  that  §  1356.21  of 


the  regulation  reverts  to  a  process 
orientation. 

Response:  We  agree,  this  section  of 
the  regulation  is  process-oriented.  The 
purpose  of  this  section  is  to  regulate 
title  rV-E  eligibility  criteria  and 
procedural  requirements,  which  are 
inherently  process-oriented. 

Comment:  One  commenter  suggested 
we  provide  language  throughout  this 
section  that  distinguishes  title  IV-E 
eligibility  criteria  from  State  plan 
requirements. 

Response:  Title  IV-E  eligibility 
criteria  are  distinguished  from  State 
plan  requirements  in  §  1356.21.  We 
have  amended  §  1356.71(f)  and  (g)  to 
clearly  enmnerate  the  title  IV-E 
eligibility  criteria.  However,  we  agree 
that  we  may  have  caused  some 
confusion  by  addressing  a  pjirticular 
State  plan  requirement  in  the  reasonable 
efforts  section  relating  to  permanency 
hearings  that  must  be  held  within  30 
days  of  a  judicial  determination  that 
reasonable  efforts  to  reunify  a  child  and 
family  are  not  required.  Also,  the 
leading  sentences  to  §  1356.21(h) 
suggest  that  the  permanency  hearing  Is 
an  eligibility  criterion.  We  have  deleted 
language  that  could  cause  any  confusion 
between  title  IV-E  eligibility  criteria 
and  State  plan  requirements. 

Comment:  Some  commenters 
recommended  that  the  regulations 
include  a  new  section  that  describes 
tribal  authority  and  responsibilities  in 
satisfying  title  IV-E  requirements  when 
tribes  and  States  enter  into  title  IV-E 
agreements.  One  commenter  also 
requested  that  the  suggested  section 
include  a  provision  that  permits  the 
Secretary  to  waive  title  IV-E  provisions 
with  respect  to  any  title  IV-E  agreement 
between  an  Indian  tribe  and  a  State.  The 
commenter  believed  such  a  provision 
would  make  it  easier  for  State-tribal 
agreements  to  be  established. 

Response:  The  regulations  are  vwitten 
from  the  perspective  of  the  State  agency 
because  the  statute  makes  the  State 
child  welfare  agency  ultimately 
responsible  for  the  proper 
administration  of  the  title  IV-E  program. 
Section  472(a)(2)  of  the  Act  permits 
other  public  agencies  to  have 
responsibility  for  placement  and  care  of 
children  in  foster  care  under  an 
agreement  with  the  State  child  welfare 
agency.  The  State  and  the  public  entity 
with  which  it  is  entering  into  an 
agreement,  whether  it  is  a  tribe,  juvenile 
justice  agency,  etc.,  must  determine 
between  themselves  how  roles  and 
responsibilities  for  meeting  title  IV-E 
requirements  will  be  shared.  The 
requirements  of  the  title  IV-E  program 
do  not,  and  caimot,  change  merely 
because  a  public  entity  other  than  the 
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State  child  welfare  agency  has 
responsibility  for  placement  and  care  of 
certain  children  in  foster  care.  Tribes 
and  other  public  entities  with  which  the 
State  agency  has  entered  into 
agreements  do,  however,  have  the 
latitude  to  develop  their  own 
procedures  for  satisfying  title  IV-E 
requirements  as  long  as  the  State  child 
welfare  agency's  ultimate  responsibility 
for  compliance  is  assured.  We  have  not 
made  any  changes  to  the  regulation 
based  on  these  comments. 

Section  1356.21(a)    Statutory  and 
Regulatory  Requirements  of  the  Federal 
Foster  Care  Program 

This  section  introduces  the  tide  IV-E 
implementation  requirements  for 
eligibility  of  Federal  financial 
participation  (FFP)  under  the  title  IV-E 
foster  care  program. 

Comment:  One  commenter  observed 
that  §§  1356.22  and  1356.30  should  be 
included  in  the  references  in  this 
paragraph. 

Response:  We  concur  and  have 
amended  the  paragraph  accordingly. 

Section  1356.21(b)    Reasonable  Efforts 

This  section  sets  forth  the  ASFA 
requirement  that  the  State  hold  the 
child's  health  and  safety  as  its 
paramount  concern  when  making 
reasonable  efforts. 

Comment:  We  received  several 
suggestions  to  include,  in  the  regulation, 
the  preamble  Icmguage  at  page  50073  of 
the  NPRM  which  describes  the  threefold 
purpose  of  the  reasonable  efforts 
requirements.  The  basis  for  this 
suggestion  was  a  concern  that  the  focus 
of  the  regulation  v.'as  on  the  steps  the 
State  agency  must  take  in  order  to 
access  Federal  funds  rather  than  the 
intent  of  the  statute.  The  commenters 
believe  the  inclusion  of  this  language  in 
the  regulation  will  provide  an  outcome 
oriented  balance  to  the  process 
orientation  of  this  section  of  the 
regulation. 

Response:  We  concur  and  have 
amended  §  1356.21(b)  accordingly. 

Comment:  Many  commenters 
requested  that  we  delete  the  preamble 
language  at  page  50073  of  the  NPRM 
that  provides  examples  of  questions  the 
courts  should  consider  in  determining 
whether  the  agency  satisfied  the 
reasonable  efforts  requirements.  These 
commenters  are  concerned  that 
examples  provided  in  regulation  or 
policy  guidance  become  de  facto  policy. 
Conversely,  we  received  many 
comments  not  only  supporting  the  list 
in  question,  but  encouraging  us  to 
include  it  in  the  text  of  the  regulation 
and  expand  it  to  include  more  guidance 


on  reasonable  efforts  to  make  and 
finalize  permanent  placements. 

Response:  We  intend  for  examples  to 
set  parameters  for  the  appropriate  use  of 
the  flexibility  that  is  inherent  in  some 
title  rV-E  provisions.  We  believe  the 
examples  will  be  helpful  to  State  child 
welfare  agencies  in  preparing  for 
hearings  at  which  reasonable  efforts 
determinations  are  to  be  made.  We  do, 
however,  think  the  list  is  more 
appropriate  as  policy  guidance  rather 
than  regulatory  text  and  therefore,  did 
not  change  the  regulation  to  include  the 
examples. 

Comment:  One  commenter  suggested 
that  we  include  regulatory  language 
which  places  the  burden  of  proof  in 
satisfying  the  reasonable  efforts 
requirements  on  the  State  agency. 

Response:  We  believe  that  the  very 
nature  of  the  reasonable  efforts 
determination  indicates  the  burden  of 
proof  is  on  the  State  agency.  Section 
472(a)(1)  of  the  Act  requires  that  the 
coiut  determine  whether  the  State 
agency  made  reasonable  efforts  in 
accordance  with  section  471(a)(15)  of 
the  Act.  We  believe  that  the  suggested 
change  is  unnecessary,  therefore,  and 
have  made  no  changes  to  the  regulation. 

Comment:  We  received  a  few 
comments  suggesting  that  we  have  no 
statutory  basis  for  requiring  a  judicial 
determination  that  the  State  made 
reasonable  efforts  to  prevent  the  child's 
removal  from  his/her  home,  to  reunify 
the  child  and  family,  and  to  make  and 
finalize  an  alternate  permanent 
placement  when  the  child  and  family 
cannot  be  reunited.  We  also  received 
several  comments  supporting  the 
requirement  for  three  separate 
reasonable  efforts  determinations  but 
questioning  our  authority  to  link  tide 
IV-E  funding  to  such  determinations. 

Response:  The  judicial  determinations 
are  based  in  the  statute.  Section 
472(a)(1)  of  the  Act  contains  two 
eligibility  criteria.  The  first  pertains  to 
the  child's  removal  from  home.  Such 
removal  must  be  based  on  a  voluntary 
placement  agreement  or  a  judicial 
determination  that  it  was  contrary  to  the 
child's  welfare  to  remain  at  home.  The 
second  eligibility  criterion  requires  a 
judicial  determination  that  the  State 
made  reasonable  efforts  of  the  type 
described  in  section  471(a)(15)  of  the 
Act.  Section  471(a)(15)  of  die  Act 
requires  the  State  agency  to  make 
reasonable  efforts  to  prevent  the  child's 
removal  from  his/her  home,  to  reunify 
the  child  and  family,  and  to  make  and 
finalize  em  alternate  permanent 
placement  when  the  child  and  family 
cannot  be  reunited.  The  requirements 
for  judicial  determinations  regarding 
reasonable  efforts  are  title  IV-E 


eligibility  criteria,  ff  the  eligibility 
criteria  are  not  satisfied,  the  child  is  not 
eligible  for  title  IV-E  funding. 

Comment:  One  commenter  suggested 
we  permit  a  60-day  extension  to  the 
time  frames  prescribed  in  the  regulation 
for  obtaining  judicial  determinations 
regarding  reasonable  efforts  to  address 
the  problem  of  continuances. 

Response:  We  are  sympathetic  to  the 
issue  of  continuances.  However,  we 
believe  that  the  need  for  timely  judicial 
determinations  is  more  appropriately 
addressed  by  building  capacity  through 
training  judges  and  attorneys  rather  than 
extending  the  time  frames  for  satisfying 
tide  IV-E  eligibility  criteria.  Therefore, 
we  have  not  modified  the  regulation  in 
response  to  this  comment. 

Comment:  We  received  a  few 
comments  observing  that  a  sentence  in 
the  preamble  for  this  section  mistakenly 
read,  "Congress  provided  a  list  of 
circumstances  in  which  reasonable 
efforts  are  required." 

Response:  Yes,  this  was  a  misprint. 
The  sentence  should  have  read, 
"Congress  provided  a  list  of 
circumstances  in  which  reasonable 
efforts  are  not  required  (emphasis 
added)." 

Section  1356.21(b)(1)    Judicial 
Determination  of  Reasonable  Efforts  To 
Prevent  a  Child's  Removal  From  the 
Home 

This  section  sets  forth  the  statutory 
requirement  of  a  judicial  determination 
that  reasonable  efforts  were  made  to 
prevent  removal  of  a  child  from  his  or 
her  home. 

Comment:  Numerous  commenters 
informed  us  that  the  distinction  we 
made  between  emergency  and  non- 
emergency removals  was  not  reflective 
of  State  practice. 

Response:  We  concur  that  the 
distinction  was  not  useful.  We  have 
removed  the  distinction  and 
consolidated  the  requirements  for 
reasonable  efforts  to  prevent  removals 
into  a  single  paragraph,  (b)(1).  States 
will  now  have  up  to  60  days  from  the 
time  a  child  is  removed  from  the  home 
to  obtain  a  judicial  determination 
regarding  reasonable  efforts  to  prevent 
removal. 

Comment:  We  received  an 
overwhelming  number  of  comments  on 
the  timing  prescribed  for  obtaining 
judicial  determinations  that  the  State 
made  reasonable  efforts  to  prevent 
removals.  The  proposed  language 
required  such  determinations  to  be 
made  "*   *   *  at  the  first  full  hearing 
pertaining  to  the  removal  of  the  child  or 
no  later  than  60  days  after  a  child  has 
been  removed  from  home,  whichever  is 
first."  Commenters  interpreted  this 
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language  to  pr  (clude  such 
determination  i  from  being  made  at  an 
earlier  time,  ti  us  delaying  title  IV-E 

eligibility. 

Response:  W  e  did  not  intend  to 
prohibit  these  determinations  from 
being  made  at  an  earlier  time  and  we 
have  amended  the  regulation  language 
in  paragraph  (b)(l)(i)  accordingly.  The 
rule  now  requ  res  the  State  agency  to 
obtain  a  judici  il  determination  that  it 
either  made  oi  was  not  required  to  make 
reasonable  efforts  to  prevent  a  child's 
removal  from  nome  no  later  than  60 
days  from  the  date  the  child  was 
removed  from  the  home. 

Commenf:  Many  commenters  believed 
that  we  were  overly  harsh  in  prohibiting 
title  IV-E  eligi  bility  for  an  entire  foster 
care  episode  i  the  reasonable  efforts  to 
prevent  remoA  al  requirements  were  not 
satisfied.  Som  3  suggested  that  the  State 
be  permitted  tD  establish  the  child's 
eligibihty  wh«  n  and  if  this  requirement 
is  met  at  a  late  r  date. 

Response:  1  he  requirement  for  the 
State  to  make  reasonable  efforts  to 
prevent  removals  is  a  fundamentsd 
protection  imi  ler  the  Act  and  one  of 
several  title  T\  -E  eligibility  criteria  used 
in  establishini ;  eligibility.  From  both  a 
practice  and  a  n  eligibility  perspective,  it 
is  impossible  or  the  State  to  provide 
efforts  to  prev  ant  the  removal  of  a  child 
from  home  afl  er  the  fact. 

In  terms  of  )ractice,  there  is  a 
profound  effe  :t  on  the  child  and  family 
once  a  child  i  >  removed  from  home, 
even  for  a  short  time,  that  caimot  be 
undone.  If  th«  child  is  returned  after 
services  have  been  delivered,  or  even 
immediately,  the  State  has  rexmified  the 
family,  not  prevented  a  removal. 

The  statute  Requires  that  title  FV-E 
eligibility  be  i  istablished  at  the  time  of 
a  removal.  If  i  he  State  does  not  make 
reasonable  ef  orts  to  prevent  a  removal 
or  fails  to  obti  lin  a  judicial 
determinatioi  i  with  respect  to  such 
efforts,  the  ch  ild  can  never  become 
eligible  for  tit  ie  IV-E  funding  for  that 
entire  foster  c  are  episode  because  there 
is  no  opportunity  to  establish  eligibility 
at  a  later  date  Once  title  IV-E  eligibility 
is  initially  esi  ablished,  the  judicial 
determinatioi  regarding  the  reasonable 
efforts  the  Stite  made  to  finalize  a 
permanency  )lan  is  required  to 
maintain  titl«  IV-E  eligibility. 

Comment:  \  couple  of  commenters 
stated  that  it  /vas  impossible  to  satisfy 
the  proposed  requirements  for  making 
reasonable  eJ  orts  to  prevent  removals 
for  unaccom  lanied  refugee  minors. 

Response:  Ne  have  no  authority  to 
waive  title  I\  -E  eligibility  requirements 
for  any  child  or  group  of  children.  If  the 
State  wishes  to  claim  title  FV-E  funds 
for  unaccom  )anied  refugee  minors,  then 


all  title  IV-E  eligibility  criteria  must  be 
satisfied. 

Section  1356.21(b)(2)    Judicial 
Determination  of  Reasonable  Efforts  to 
Finalize  a  Permanency  Plan 

This  section  (formerly  §  1356.21(b)(3) 
and  (b)(4)  of  the  NPRM)  describes  the 
requirements  for  obtaining  a  judicial 
determination  to  finalize  a  permanency 
plan. 

Comment:  Most  commenters 
expressed  confusion  regarding  when  the 
"clock"  starts  for  obtaining  judicial 
determinations  that  the  State  made 
reasonable  efforts  to  reunify  the  child 
and  family  or  to  make  and  finalize  an 
alternate  permanency  plan.  A  few 
commenters  observed  that  often  the 
permanency  plan  may  change  from 
reimification  to  an  alternate 
permanency  plan  prior  to  the  State 
obtaining  a  judicisil  determination 
regarding  its  efforts  to  reimify  the  child 
and  family.  These  commenters 
requested  clarification  about  which 
permanency  plan  the  court  must  rely  on 
to  make  its  determination  in  such 
situations.  A  couple  of  conunenters 
suggested  that  we  not  permit  States  to 
change  the  permanency  plan  outside  a 
permanency  hearing  or  without  a  court 
order  so  that  the  court  has  an 
opportunity  to  determine  if  the  State 
agency  did  make  reasonable  efforts  to 
reunify  the  child  and  family  before 
sanctioning  the  change  in  the 
permanency  plan. 

Response:  After  reviewing  the 
comments  and  the  proposed 
requirements,  we  determined  that  our 
proposal  in  the  NPRM  with  respect  to 
reasonable  efforts  to  reunify  a  child  and 
family  and  to  make  and  finalize 
alternate  permanency  plans  was 
confusing  and  not  responsive  to  actual 
practice.  To  simplify  the  requirements, 
we  have  consolidated  the  reasonable 
efforts  requirements  regarding  efforts  to 
reunify  the  child  and  family  and  to 
make  and  finalize  alternate  permanent 
placements  into  a  single  requirement 
related  to  making  reasonable  efforts  to 
ffnalize  a  permanency  plan.  In  new 
paragraph  {b)(2),  we  require  the  State  to 
obtain  a  judicial  determination  that  it 
made  reasonable  efforts  to  finalize  the 
permanency  plan  that  is  in  effect, 
regardless  of  what  it  is,  within  12 
months  of  the  date  the  child  is 
considered  to  have  entered  foster  care  in 
accordance  with  the  definition  of  such 
at  §  1355.20.  The  State  must  obtain  such 
a  determination  every  12  months 
thereafter  while  the  child  is  in  foster 
care.  Our  purpose  in  imposing  this 
policy,  as  stated  in  the  NPRM,  is  to  tie 
the  timing  for  obtaining  reasonable 
efforts  determinations  regarding 


permanency  to  the  timing  of  the 
permanency  hearing  because  it  is  a 
logical  determination  to  make  at  such 
hearings  and  it  would  ease 
administrative  biu^den. 

In  determining  whether  the  State 
made  reasonable  efforts  to  finalize  a 
permanency  plan,  the  court's 
determination  shoidd  be  based  on  the 
permanency  plan  that  is  in  effect  at  the 
time  at  which  the  agency  is  seeking 
such  a  determination.  We  are  not 
requiring  the  State  to  obtain  judicial 
determinations  on  its  efforts  regarding 
permanency  plans  that  it  has 
abandoned. 

We  realize  that  obtaining  reasonable 
efforts  determinations  regarding 
finalizing  permanency  plans  every  12 
months  while  a  child  is  in  foster  care  is 
a  significant  departure  from  current 
practice  and  that  States  will  need 
transition  time  to  implement  this 
requirement  for  children  who  have  been 
in  foster  care  for  more  than  12  months. 
Therefore,  we  will  not  take  adverse 
action  against  States  who  cannot 
comply  with  this  requirement  for  a 
period  of  12  months  from  the  effective 
date  of  this  final  rule. 

Finally,  we  think  it  appropriate  to 
permit  the  State  agency  to  alter  the 
permanency  plan  outside  a  permanency 
hearing  and  will  not  require  the  coiul  to 
approve  such  a  plan  before  the  State 
agency  can  act  on  it.  When  a  State 
agency  has  placement  and  care 
responsibility  for  a  child,  it  is 
responsible  for  setting  and  acting  on  the 
appropriate  permanency  plan.  We 
understand  diat,  in  some  States,  courts 
provide  such  active  oversight  dining  the 
course  of  a  permanency  hearing  that  the 
court  actually  sets  the  permanency  plan. 
That  is  the  State's  prerogative.  Federal 
law  does  not  require  the  courts  to  play 
such  a  prescriptive  role  in  the 
permanency  plaiming  process.  Section 
475(5)(C)  of  the  Act  requires  the  coml 
to  review  the  permanency  plan 
presented  to  it  by  the  State  agency. 

Comment:  We  received  several 
conunents  objecting  to  the  proposal  that 
children,  for  whom  judicial 
determinations  are  not  made  regarding 
reasonable  efforts  to  reimify  and  to 
make  and  finalize  alternate  permanency 
plans,  become  ineligible  for  title  FV-E 
funding  until  such  a  determination  is 
made. 

Response:  We  did  not  amend  the 
regulation  based  on  these  comments 
because  the  requirements  for  judicial 
determinations  are  statutory.  To  be 
eligible  for  title  IV-E  funding,  section 
472(a)(1)  of  the  Act  requires  the  State  to 
obtain  a  judicial  determination 
regarding  its  reasonable  efforts  of  the 
type  described  in  section  47l(a)(15)  of 
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the  Act.  Section  471(a)(15)  of  the  Act, 
among  other  things,  requires  the  State  to 
make  reasonable  efforts  to  finalize 
permanency  plans.  If  these  criteria  are 
not  satisfied,  the  child  is  ineligible  for 
title  IV-E  funding. 

Comment:  We  received  a  number  of 
comments  opposing  the  requirement 
that  judicial  determinations  regarding 
reasonable  efforts  to  finalize 
permanency  nlans  be' made  at  least 
every  1 2  montns.  These  commenters 
suggested  that  such  determinations 
should  be  required  every  six  months  to 
be  consistent  with  the  ASFA's  focus  on 
expedited  permanency. 

Response:  We  agree  that  six-month 
intervals  for  making  determinations 
regarding  reasonable  efforts  to  effect  a 
permanency  plan  may  provide  an 
incentive  for  expediting  permanency. 
However,  requiring  such  judicial 
determinations  to  be  made  at  the 
interval  suggested  would  limit  the 
flexibility  provided  at  section  475(5)(B) 
of  the  Act  for  holding  the  periodic 
reviews  required  therein  before  an 
administrative  body  rather  than  a  court. 
We  cannot  justify  a  requirement  that 
would  limit  flexibility  provided  by  the 
statute,  particularly  since  we  know  it 
would  place  a  significant  burden  on  the 
courts  and  State  agencies.  Therefore,  we 
have  made  no  changes  to  the  regulation. 

We  believe  that  the  six-month 
periodic  reviews  will  encourage  a 
timely  permanency  planning  process. 
These  reviews  must  determine,  in  part: 
"the  continuing  necessity  for  and 
appropriateness  of  the  placement,  the 
extent  of  compliance  with  the  case  plan 
*  *  *  and  to  project  a  likely  date  by 
which  the  child  may  be  retiuned  to  and 
safely  maintained  in  the  home  or  placed 
for  adoption  or  legal  guardianship." 
Thus,  the  statute  already  compels  States 
to  review  reasonable  efforts  to  achieve 
permanency  every  six  months. 

Comment:  One  commenter  requested 
that  we  amend  the  regulatory  language 
to  ensure  that  courts  oversee 
reunification  efforts  between 
unaccompanied  refugee  children'  and 
the  party  designated  as  the  child's 
permanent  placement. 

Response:  The  courts  oversee  the 
State  agency's  efforts  to  finalize 
permanency  plans,  regardless  of  what 
the  permanency  plan  is  or  with  whom 
the  child  is  to  be  placed.  Therefore,  we 
do  not  believe  we  must  regulate  such  an 
assurance  for  a  particular  group  of 
children  in  foster  care. 


Section  1356.21(b)(3)    Circumstances 
in  Which  Reasonable  Efforts  Are  Not 
Required  to  Prevent  a  Child's  Removal 
From  Home  or  to  Reunify  the  Child  and 
Family 

This  section  (formeriy  §  1356.21(b)(5) 
in  the  NPRM)  describes  the 
circumstances  in  which  reasonable 
efforts  to  prevent  a  removal  or  to  reunify 
a  child  with  his  or  her  family  are  not 
required. 

Comment:  Many  commenters 
requested  additional  guidance  in 
defining  aggravated  circumstances  in 
which  reasonable  efforts  are  not 
required.  The  majority  of  commenters 
supported  State  autonomy  in  identifying 
those  aggravated  circumstances  but 
wanted  further  guidance  or  clarification. 

Response:  Congress  provided  specific 
examples  of  aggravated  circumstances 
in  the  statute  which  we  have  included 
in  the  regulation.  Section 
471(a)(15)(D)(i)  of  the  Act  requires  the 
State  to  define,  in  law,  those  aggravated 
circumstances  in  which  reasonable 
efforts  are  not  required.  We  believe  that 
the  State  legislative  process  will 
produce  decisions  that  are  based  on 
public  debate,  consideration,  and  broad 
input  from  all  interested  and  relevant 
parties.  We  strongly  believe  that 
providing  Federal  guidance  beyond 
what  is  included  in  the  statute  is 
inconsistent  with  the  intent  of  the 
statute  to  provide  States  with  maximum 
flexibility  in  this  area. 

Comment:  Several  commenters  urged 
us  to  permit  the  court  to  determine  that 
reasonable  efforts  are  not  required  in 
circumstances  other  than  those 
enumerated  at  section  471(a)(15)(D)  of 
the  Act  when  the  State  agency  provides 
evidence  to  that  effect.  These 
commenters  believe  that  the 
interpretation  that  they  are  requesting  is 
consistent  with  the  Rule  of  Construction 
at  section  478  of  the  Act.  Many 
commenters  made  this  suggestion 
because  they  were  uncomfortable  with 
the  preamble  discussion  which  submits 
that  an  assessment  of  the  family  that 
indicates  that  the  child  is  not  safe  in  the 
home  would  satisfy  the  reasonable 
efforts  requirements. 

Response:  We  imderstand  the 
commenter'  concern;  however,  the 
statute  specifically  enumerates  those 
circumstances  in  which  reasonable 
efforts  are  not  required.  Section  478  of 
the  Act  clarifies  that  the  State  coiut 
continues  to  have  discretion  when 
making  judgements  about  the  health  and 
safety  of  the  child.  However,  it  does  not 
grant  ACF  the  authority  to  add  or 
change  the  list  at  section  471(a)(15)(D) 
of  the  Act.  As  written,  the  statute 
requires  the  State  to  make  reasonable 


efforts  in  all  cases  unless  one  of  the 
circumstances  at  section  471(a)(15)(D)  of 
the  Act  exists. 

The  aforementioned  interpretation  of 
the  statute  should  not  be  construed  to 
support  unwarranted  attempts  to 
preserve  families.  Rather,  when 
reasonable  efforts  are  required,  the  State 
agency  and  the  courts  must  determine 
the  level  of  effort  that  is  reasonable, 
based  on  safety  considerations  and  the 
circumstances  of  the  family.  Sometimes, 
based  on  its  assessment  of  a  family,  the 
State  agency  determines  that  it  is 
reasonable  to  make  no  effort  to  maintain 
the  child  in  the  home  or  to  reunify  the 
child  and  family.  In  such  circumstances, 
if  the  court  determines  that  the  agency's 
assessment  of  the  family  is  accurate  and 
its  actions  were  appropriate,  the  court 
should  find  that  the  agency's  efforts  in 
such  cases  were  reasonable,  not  that 
reasonable  efforts  were  not  required. 

Comment:  One  commenter 
recommended  that  we  permit  Indian 
tribes  to  identify  in  tribal  code  those 
aggravated  circiunstances  in  which 
reasonable  efforts  are  not  required  in 
accordance  with  section  471(a)(15)(D)(i) 
of  the  Act. 

Response:  When  entering  into  a  title 
IV-E  agreement  with  a  State,  the  tribe 
must  adhere  to  the  list  of  aggravated 
circumstances  defined  in  State  law.  The 
statute  at  section  471(a)(l5)(D)(i) 
specifically  requires  that  the  aggravated 
circiunstances  in  which  reasonable 
efforts  are  not  required  be  defined  in 
State  law.  Moreover,  other  public 
agencies  and  tribes  that  enter  into 
agreements  with  the  State  agency  are' 
not  operating  or  developing  their  own 
title  iV-E  program  separate  and  apart 
from  that  operated  under  the'State  plan. 
Rather,  the  agency  or  tribe  is  agreeing  to 
operate  the  tide  IV-E  program 
established  under  the  State  plan  for  a 
specific  population  of  children  in  foster 
care.  Therefore,  the  other  public  agency 
or  tribe  is  bound  by  any  State  statute 
related  to  the  operation  of  the  title  IV- 
E  program.  We  expect  the  State  child 
welfare  agency  to  engage  the  tribes,  and 
any  other  agency  with  which  it  has  tide 
rV-E  agreements,  in  developing  its  list 
of  aggravated  circumstances. 

Comment:  In  the  preamble  to 
proposed  §  1356.21(b)(5),  we  explained 
that  a  court  determination  that 
reasonable  eftorts  to  prevent  a  child's 
removal  were  not  required  did  not 
remove  the  State's  obligation  to  make 
reasonable  efforts  to  reunify  the  child 
and  family.  Only  a  judicial 
determination  that  reasonable  efforts  to 
reunify  the  child  and  family  are  not 
required  removes  that  obligation. 
Several  commenters  requested  that  we 
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statutory  language  specifically  calls  for 
a  court  of  competent  jurisdiction  to  find 
that  one  of  the  felonies  was  committed, 
hi  our  opinion,  this  language  requires  a 
criminal  conviction.  As  we  stated  in  the 
NPRM,  however,  in  circumstances  in 
which  the  criminal  proceedings  have 
not  been  completed  or  are  under  appeal, 
the  court  that  hears  child  welfare 
dependency  cases  determines  whether  it 
is  reasonable  to  attempt  to  reunify  the 
child  with  his/her  parent.  It  is  important 
for  this  decision  to  be  based  on  the 
developmental  needs  of  the  child  and 
the  length  of  time  associated  with 
completion  of  the  criminal  proceedings 
or  the  appeals  process. 

Section  1356.21(b)(4)    Concurrent 
Planning 

This  section  (formerly  §  1356.21(b)(6) 
in  the  NPRM)  implements  the  statutory 
provision  which  provides  States  the 
option  of  using  concurrent  planning. 

Comment:  One  commenter  suggested 
that  we  require  an  assessment  of  every 
family  to  determine  the  appropriateness 
of  concurrent  planning  before  the  State 
implements  it  for  that  family. 

Response:  We  agree  that  the 
commenter's  suggestion  is  consistent 
with  good  practice.  However,  it  would 
be  overly  prescriptive  to  include  such  a 
requirement  in  regulation  since 
concurrent  planning  is  an  option  for  the 
State,  and  not  a  mandate. 

Comment:  One  commenter 
encouraged  us  to  prohibit  States  from 
using  concurrent  planning  for 
unaccompanied  refugee  minors. 

Response:  The  choice  to  engage  in 
concurrent  planning  is  optional  and 
should  be  made  on  a  case-by-case  basis. 
We  see  no  reason  to  prohibit  the  use  of 
this  technique  for  a  particular  group  of 
children  in  foster  care. 

Comment:  One  commenter  asked  if 
the  State  must  present  the  concurrent 
plan  to  the  court  and  if  the  court  must 
make  a  reasonable  efforts  determination 
with  respect  to  the  concurrent  plan. 

Response:  The  answer  to  both 
questions  is  no.  The  State  is  not 
required  to  present  the  plan  for  the 
purposes  of  obtaining  a  reasonable 
efforts  determination  by  the  court.  The 
concurrent  planning  option  is  addressed 
in  the  reasonable  efforts  section 
because,  among  other  things,  that 
section  of  the  regulation  addresses 
permanency  planning  activities,  of 
which  concurrent  planning  is  one. 

Comment:  One  commenter  suggested 
we  broaden  the  concurrent  planning 
language  in  the  regulation  to  include  all 
types  of  permanency  plans.  As 
presented  in  the  NPRM,  we  only 
address  concurrent  planning  with 
respect  to  reunification  and  adoption. 


The  commenter  thinks  the  regulation 
should  clarify  that  concurrent  planning 
may  be  used  xegardless  of  what  the 
alternate  permanency  plan  is. 

Response:  We  agree  and  have 
amended  the  language  in  paragraph 
(b)(4)  accordingly. 

Section  1 356.21(b)(5)    Use  of  the 
Federal  Parent  Locator  Service 

This  section  (formerly  §  1356.21(b)(7) 
in  the  NPRM)  provides  for^he  use  of  the 
Federal  Parent  Locator  Service  (FPLS)  to 
search  for  absent  parents  in  order  to 
expedite  permanency  for  children. 

Comment:  A  number  of  commenters 
suggested  we  provide  guidance 
regarding  the  timing  for  use  of  the 
Federal  Parent  Locator  Service. 
Comments  ranged  from  suggesting  that 
we  encoiu-age  States  to  locate  absent 
parents  and/or  putative  fathers  as  soon 
as  possible  to  requiring  that  such 
searches  take  place  within  30  days  of 
the  child  entering  foster  care. 

Response:  While  we  agree  with  the 
idea  that  searches  for  absent  parents 
should  be  conducted  as  soon  as  possible 
after  a  child  enters  care,  we  do  not  think 
it  is  appropriate  to  include  such  practice 
level  guidance  in  regulation.  We  have, 
however,  made  an  editorial  change  in 
paragraph  (b)(5)  to  note  that  we  are  not 
restricting  when  a  State  can  seek  the 
services  of  the  FPLS. 

Section  1356.21(c)    Contrary  to  the 
Welfare  Determination 

This  section  sets  forth  the 
requirements  that  there  be  a  judicial 
determination  stating  that  remaining  in 
the  home  would  be  contrary  to  the 
child's  welfare. 

Comment:  We  received  numerous 
comments  regarding  the  distinction  in 
the  NPRM  between  emergency  and  non- 
emergency removals.  The  comments 
were  similar  to  those  we  received 
regarding  reasonable  efforts  to  prevent 
removals;  that  the  distinction  is  not 
consistent  with  actual  practice  in  many 
States. 

Response:  We  concur  and  have 
removed  the  distinction  between 
emergency  and  non-emergency 
removals  in  the  final  rule.  Now  a  State 
will  need  to  obtain  a  contrary  to  the 
welfare  determination  in  the  first  court 
order  removing  the  child  from  the 
home,  regardless  of  whether  there  is  an 
emergency  or  non-emergency  situation. 

Comment:  Commenters 
overwhelmingly  opposed  our  proposed 
requirement  that  contrary  to  the  welfare 
determinations  be  made  at  the  first 
hearing  pertaining  to  the  child's 
removal  from  home.  The  commenters 
said  we  were  inappropriately 
overturning  policy  established  by  the 
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Departmental  Appeals  Board  (DAB) 
decision  #1508,  which  permitted  States 
up  to  six  months  to  obtain  a  contrary  to 
the  welfare  determination. 

Response:  We  recognize  that  some 
States  may  have  made  changes  to  their 
contrary  to  the  welfare  policies  based  on 
this  DAB  decision.  However,  at  the  time 
that  the  DAB  made  that  ruling,  the 
Department  did  not  have  regulations 
addressing  the  timing  of  contrary  to  the 
welfare  determinations.  Therefore,  we 
are  now  taking  this  opportunity  to 
clarify  in  regulation  our  policy  on  this 
issue.  Our  reasons  for  establishing  this 
policy  are  set  forth  below: 

The  contrary  to  the  welfare 
determination  was  the  first  of  the 
existing  protections  afforded  to  children 
and  their  families  by  the  Federal  foster 
care  program  and  has  been  in  effect 
since  the  inception  of  the  program  in 
1961  when  it  was  operated  under  title 
rV-A.  The  statute  then,  and  now, 
recognizes  the  severity  of  removing  a 
child,  even  temporarily,  from  home. 
This  protection  is  in  place  because 
Congress  believed  that  judicial  oversight 
would  prevent  unnecessary  removals 
and  act  as  a  safeguard  against  potential 
inappropriate  agency  action.  This  policy 
is  consistent  with  Congressional  intent 
and  stands  as  proposed  in  the  NPRM. 
The  contrary  to  the  welfare 
determination  must  be  made  in  the  first 
court  order  sanctioning  the  removal  of 
the  child  fi-om  home,  as  is  explicitly 
required  at  section  472(a)(1)  of  the  Act. 

Comment:  Several  commenters 
requested  that  we  clarify  that  we  did  not 
intend  to  consider  an  emergency  order 
(sometimes  referred  to  as  a  "pick-up 
order"  or  "ex-parte  order")  as  the  first 
court  ruling  for  the  purpose  of  meeting 
the  contrary  to  the  welfare 
requirements. 

Response:  We  did  not  make  any 
distinction  about  the  type  of  order  in 
which  the  contrary  to  the  welfare 
determination  is  required.  We  mean  the 
very  first  court  order  pertaining  to  the 
child's  removal  from  home.  If  the 
emergency  order  is  the  first  order 
pertaining  to  a  child's  removal  from 
home,  then  the  contrary  to  the  welfare 
determination  must  be  made  in  that 
order  to  establish  title  IV-E  eligibility. 
We  understand  that  some  States  must 
change  their  practices  and  even  State 
statutes  to  meet  this  requirement.  The 
critical  nature  of  this  protection  requires 
us  to  maintain  this  policy. 

Comment:  One  commenter  suggested 
we  eliminate  the  contrary  to  the  welfare 
requirement  because  it  provides  an 
incentive  for  workers  not  to  remove 
children  from  their  homes. 

Response:  The  contrary  to  the  welfare 
determination  is  a  statutory  requirement 


and  a  critical  protection  that  must  be 
afforded  to  all  children  and  their 
families  to  assure  that  unnecessary 
removals  are  minimized.  We  have, 
therefore,  made  no  change  to  the 
regulation. 

Comment:  A  few  commenters 
opposed  the  policy  to  make  children  for 
whom  the  contrary  to  the  welfare 
requirements  are  not  satisfied  ineligible 
for  title  rV-E  funding.  Commenters 
thought  we  were  particularly  harsh  in 
making  the  child  ineligible  for  that 
entire  foster  care  episode. 

Response:  Consistent  with  the 
reasonable  efforts  to  prevent  removals 
requirements,  the  contrary  to  the 
welfare  determination  is  a  critical 
statutory  protection  and  a  criterion  for 
establishing  title  FV-E  eligibility.  Once  a 
child  is  removed  from  home,  the  State 
cannot  go  back  and  fix  an  inappropriate 
removal.  If  a  child's  removal  fi-om  home 
is  not  based  on  a  judicial  determination 
that  it  was  contrary  to  the  child's 
welfare  to  remain  in  the  home,  the  child 
is  ineligible  for  title  IV-E  funding  for 
the  entire  foster  care  episode  subsequent 
to  that  removal  because  there  is  no 
opportimity  to  satisfy  this  eligibility 
criterion  at  a  later  date.  The  same  does 
not  hold  true  for  all  other  eligibility 
criteria.  For  example,  judicial 
determinations  regarding  reasonable 
efforts  to  finalize  a  permanency  plan, 
placement  in  a  licensed  foster  family 
home  or  child  care  institution,  and  State 
agency  responsibility  for  placement  and 
care  are  all  title  FV-E  eligibility  criteria 
that  can  be  reestablished  if  lost  or 
established  at  a  later  time  if  missing  at 
the  begirming  of  a  foster  care  episode. 
This  is  not  the  case  with  the  contrary  to 
the  welfare  determination. 

Comment:  A  number  of  commenters 
pointed  out  a  technical  discrepancy 
between  the  contrary  to  the  welfare  and 
reasonable  efforts  to  prevent  removals 
requirements  regarding  the  consequence 
for  not  meeting  these  requirements.  In 
the  NPRM,  we  stated  that,  if  the 
reasonable  efforts  to  prevent  removals 
requirements  are  not  met,  the  child  is 
ineligible  for  title  IV-E  funding  for  the 
remainder  of  "that  stay"  in  foster  care. 
The  language  for  the  contrary  to  the 
welfare  determination  states  that  the 
child  is  not  eligible  for  the  duration  of 
"his/her"  stay  in  foster  care.  The 
commenters  are  concerned  that  the 
language  for  the  contrary  to  the  welfare 
requirements  could  be  construed  to 
mean  the  child  is  never  eligible  for  title 
IV-E  funding  again. 

Response:  We  have  amended  the 
language  at  §  1356.21(c)  so  that  it  is 
consistent  with  that  at  §  1356.21(b)(1).  If 
the  contrary  to  the  welfare  requirements 
are  not  satisfied,  the  child  is  not  eligible 


for  title  rV-E  funding  for  the  remainder 
of  that  stay  in  foster  care. 

Comment:  One  commenter  suggested 
that  unaccompanied  refugee  minors  be 
exempt  from  the  contrary  to  the  welfare 
requirements. 

Response:  We  have  no  authority  to 
waive  or  exempt  any  group  of  children 
in  foster  care  fi-om  this  provision.  It  is 
a  title  IV-E  eligibility  criterion  that  must 
be  satisfied  if  a  State  claims  title  IV-E 
funding  for  a  child. 

Comment:  A  few  commenters 
requested  that  we  accept  a  judicial 
determination  that  the  removal  of  the 
child  fit)m  the  home  was  in  the  best 
interests  of  society  in  satisfying  the 
contrary  to  the  welfare  requirements. 

Response:  This  suggestion  would  not 
comport  with  the  law  or  the  intent  of 
the  title  IV-E  foster  care  program.  The 
statute  is  clear  that  for  title  FV-E 
purposes  a  removal  from  the  home  must 
be  based  on  a  determination  that 
remaining  in  the  home  would  be 
contrary  to  the  child's  welfare.  We  have 
clarified  this  requirement  previously  in 
ACYF-PIQ-91-03  which  states  that. 
"*   *   *  if  the  court  order  indicates  only 
that  the  child  is  a  threat  to  the 
community,  such  language  would  not 
satisfy  the  requirement  for  a 
determination  that  continuation  in  the 
home  would  be  contrary  to  the  child's 
welfare  *   *   *".  We  find  no  basis  to 
overturn  this  policy  as  it  is  intended  to 
ensure  that  children  are  not 
unnecessarily  removed  from  their 
homes  and  is  based  on  the  child's  best 
interests. 

Section  1356.21(d)    Documentation  of 
Judicial  Determinations 

This  section  establishes  the 
documentation  requirements  for  the 
reasonable  efforts  and  contrary  to  the 
welfare  determinations. 

Comment:  Many  commenters  wrote  in 
support  of  our  proposed  policy  of 
requiring  judicial  determinations  to  be 
explicit,  made  on  a  case-by-case  basis, 
and  so  stated  in  the  court  order.  Others 
felt  that  we  were  being  overly 
prescriptive  in  this  section.  "Those 
commenters  expressed  concern  that  this 
requirement  prohibits  the  use  of 
preprinted  forms  that  include  checklists 
for  making  the  necessary  judicial 
determinations.  A  few  suggested  that  we 
permit  the  court  order  to  reference  the 
facts  in  a  court  report,  related 
psychiatric  or  psycho-social  report,  or 
sustained  petition  to  demonstrate  that 
the  determination  was  based  on  the 
individual  circumstances  of  that  case.  A 
few  commenters  even  suggested  that  we 
delete  the  paragraph  in  its  entirety. 

Response:  In  Keeping  with  the 
supportive  comments  we  received  on 
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judicial  determinations.  The  commenter 
felt  we  should  be  able  to  cull  out  the 
fact  that  the  court  made  the  appropriate 
determinations  by  reading  the  hearing 
record. 

Response:  While  we  can  allow  some 
flexibility  in  this  area,  it  is  a  statutory 
requirement  that  the  specific  judicial 
determinations  regarding  reasonable 
efforts  and  contrary  to  the  welfare  be 
explicit  in  court  orders.  Section 
1356.21(d)(1)  of  the  regulation  states 
that  we  will  accept  transcripts  of  the 
court  proceedings  if  the  necessary 
judicial  determinations  are  not  explicit 
in  the  court  orders. 

Comment:  Overwhelmingly, 
commenters  were  opposed  to  the 
prohibition  on  nunc  pro  tunc  orders. 
Commenters  generally  felt  that  the 
States  would  be  punished  for  the  failiue 
of  the  court  to  fulfill  its  responsibility. 
Some  commenters  suggested  we  permit 
nunc  pro  tunc  orders  only  to  clarify  or 
correct  technical  errors. 

Response:  We  placed  the  ban  on  nimc 
pro  tunc  orders  because  we  discovered 
that  they  were  being  used  months, 
sometimes  years,  later  to  meet 
reasonable  efforts  and  contrary  to  the 
welfare  requirements  that  had  not  been 
met  at  the  time  the  original  hearing  took 
place.  We  are  sensitive  to  the  issue  of 
technical  errors.  However,  it  is 
permissible  for  States  to  use  transcripts 
of  court  proceedings  to  verify  that 
judicial  determinations  were  made  in 
the  absence  of  the  necessary  orders.  We 
have,  therefore,  made  no  changes  to  the 
regulation  to  modify  the  ban  on  nunc 
pro  tunc  orders. 

Comment:  Some  commenters  opposed 
oiu-  decision  not  to  accept  judicial 
determinations  regarding  reasonable 
efforts  and  contrary  to  the  welfare 
determinations  which  merely  reference 
State  statute. 

Response:  We  believe  that  judicial 
determinations  should  be  as  meaningful 
as  possible  and  child-specific  in  order  to 
ensure  that  the  circumstances  of  each 
child  are  reviewed  individually.  We 
believe  that  explicit  documentation  is  a 
way  to  ensure  that  such  determinations 
actually  occur  and  could  find  no 
compelling  argument  to  change  oui 
position.  We  will  not  accept  judicial 
determinations  that  merely  reference 
State  statute  to  satisfy  the  reasonable 
efforts  and  contrary  to  the  welfare 
determinations. 

Section  1356.21(e)    Trial  Home  Visits 

This  section  defines  trial  home  visits 
for  the  purposes  of  establishing  title 
IV-E  eligibility. 

Comment:  Most  commenters 
supported  allowing  title  IV-E  eligibility 


to  continue  for  six  months  while  a  child 
is  on  a  trial  home  visit. 

Response:  No  response  is  necessary  to 
these  comments,  but  we  changed  the 
term  "foster  care  setting,"  to  "foster 
care,"  to  have  consistent  terminology 
throughout  the  rule. 

Comment:  A  commenter  sought 
clarification  of  whether  there  is  a 
regulatory  definition  of  a  trial  home 
visit. 

Response:  There  is  no  regulatory 
definition  of  the  term  "trial  home  visit," 
as  it  is  within  the  State's  discretion  to 
define.  We  do  not  believe  that  it  would 
be  appropriate  for  us  to  develop  a 
regulatory  definition.  We  also  do  not 
believe  that  we  could  develop  a 
definition  that  would  be  inclusive  of  the 
variety  of  State  policies  on  trial  home 
visits  or  that  a  definition  would  be 
helpful.  In  practice,  a  trial  home  visit  is 
intended  to  be  a  short  term  option  in 
preparation  for  returning  the  child  home 
permanently. 

Comment:  A  commenter  asserted  that 
the  law  does  not  recognize  or  define  a 
trial  home  visit,  and  therefore,  we  have 
no  authority  to  require  a  determination 
of  title  IV-E  eligibility  for  children  who 
reenter  foster  care  after  a  trial  home  visit 
that  lasts  more  than  six  months. 

Response:  While  it  is  true  that  the 
statute  does  not  explicitly  address  trial 
home  visits  and  determinations  of  title 
IV-E  eligibility,  we  believe  oiu'  policy  is 
consistent  with  the  statute.  Further,  we 
are  allowing  maximum  flexibility  to 
States  regarding  establishing  title  IV-E 
eligibility  if  the  child  reenters  foster 
care.  If  a  trial  home  visit  continues  for 
an  extended  period,  the  circumstances 
of  the  original  removal  are  likely  to  have 
changed.  For  that  reason,  a  State  must 
determine  title  IV-E  eligibility  upon  a 
child's  reentry  into  foster  care.  When  a 
trial  home  visit  extends  beyond  six 
months  and  the  child  returns  to  foster 
care,  the  child  is  then  considered  to  be 
entering  a  new  placement. 

Comment:  A  commenter  sought 
clarification  on  whether  a  continuance 
of  a  hearing  scheduled  to  address  the 
trial  home  visit  satisfied  the 
requirement  that  for  title  IV-E  funding 
to  continue,  a  court  must  order  a  longer 
visit. 

Response:  The  provision  establishes  a 
six-month  outer  limit  for  a  trial  home 
visit,  except  when  a  coiut  orders  a 
longer  visit.  A  court  continuance  of  a 
hearing  regarding  the  trial  home  visit 
does  not  satisfy  this  requirement. 

Section  1356.21(f) — Case  Review  System 

This  section  establishes  the  case 
review  system  requirements  for  the  title 
rV-E  foster  care  program. 
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Comment:  A  few  commenters 
requested  that  the  regulations  contain 
more  guidance  on  how  the  case  review 
system  could  determine  the  safety  of  the 
child  and  ensm^  that  the  child  was 
maintained  safely  in  the  home. 

Response:  We  believe  that  we  can 
better  respond  to  these  comments 
through  the  provision  of  technical 
assistance  as  this  is  more  of  a  practice 
issue.  Nor  do  we  think  that  prescribing 
how  a  State  must  maintain  a  child's 
safety  would  be  useful,  since  safety 
considerations  will  vary  on  a  case-by- 
case  basis. 

Comment:  Another  commenter 
suggested  that  the  time  frames  for  all 
case  review  requirements  (permanency 
hearings,  TPR  and  periodic  reviews) 
were  arbitrary,  and  should  not  be 
prescribed  in  regulations.  The 
conunenter  recommended  that  the  time 
frames  should  be  flexible  to 
accommodate  coiut  calendars. 

Response:  We  do  not  have  the 
authority  to  waive  time  frames  for  case 
review  requirements  because  the  law 
requires  that  States  hold  court  hearings 
and  periodic  reviews  within  very 
specific  time  frames.  We  believe  that 
States  must  be  held  accountable  to  these 
statutory  time  frames,  and  therefore, 
offer  no  changes  to  the  case  review 
system.  A  major  goal  of  ASFA  was  to 
tighten  case  review  time  frames  to 
prevent  children  from  experiencing 
extended  stays  in  foster  care. 

Section  1356.21(g)    Case  Plan     ' 
Requirements 

This  section  establishes  the 
development  and  documentation 
requirements  for  case  plans. 

Comment:  The  majority  of 
commenters  on  this  section  supported 
the  requirement  in  §  1356.21(g)(1)  that 
States  develop  the  case  plan  with  the 
child's  parent  or  guardian. 

Response:  None  needed. 

Comment:  Several  commenters 
suggested  that  we  amend  §  1356.21(g)(1) 
to  instruct  the  State  to  document  a 
parent's  inability  or  refusal  to 
participate  in  the  development  of  the 
case  plan.  Another  commenter 
suggested  that  we  require  a  State  to 
document  in  the  case  plan  the  efforts 
caseworkers  employed  to  engage  the 
parent  in  the  development  of  the  plan. 

Response:  We  expect  that  States  will 
dociunent  efforts  made  to  engage 
parents  in  developing  the  case  plan,  but 
we  do  not  believe  that  it  is  necessary  to 
prescribe  this  documentation.  We 
believe  it  is  especially  critical  that 
caseworkers  engage  parents  early  on 
because  of  the  new  time  frames  for 
permanency  established  by  the  ASFA. 


Comment:  A  couple  of  commenters 
suggested  that  case  plans  be  developed 
within  30  days  of  a  State  agency 
assuming  responsibility  for  placement 
and  providing  services.  One  commenter 
believed  that  according  to  our  proposed 
rule,  case  plans  might  not  be  developed 
until  1 20  days  after  a  child  has  been 
actually  removed  from  the  home. 

Response:  The  proposed  rule  at 
§  1356.21(g)(2)  mirrored  the  language  in 
existing  regulations  which  required  the 
case  plan  to  be  developed  within  60 
days  of  a  State  assuming  responsibility 
for  providing  services,  including  placing 
the  child.  We  are  not  convinced  that 
shortening  the  time  frame  for 
developing  case  plans  to  30  days  will 
have  any  measurable  effect  on  the 
quality  and  function  of  a  case  plan,  and 
therefore,  are  not  changing  the 
regulation  in  this  manner.  We  believe 
that  one  of  the  commenters  may  have 
misinterpreted  the  proposed  rule  to 
mean  that  States  have  up  to  60  days 
from  the  date  the  child  is  considered  to 
have  entered  care  according  to  475(5)(F) 
of  the  Act  to  develop  the  case  plan.  We 
would  like  to  clarify  that  the  date  the 
child  is  considered  to  have  entered 
foster  care  is  irrelevant  for  purposes  of 
developing  the  case  plan.  Rather,  the 
case  plan  must  be  developed  within  60 
days  of  the  child's  removal  from  the 
home. 

Comment:  Some  commenters 
suggested  that  we  require  specific  steps 
in  §  1356.21(g)(5)  that  a  State  should 
take  to  make  and  finalize  alternate 
permemency  placements. 

Response:  We  believe  that  the  specific 
steps  a  State  agency  makes  to  finalize 
alternate  permanency  placements  are 
practice  issues  that  need  to  be 
determined  on  a  case-by-case  basis. 
Therefore,  we  are  not  including  these 
specific  steps  in  regulation.  A  State 
agency  can  best  formulate  the  steps 
necessary  to  achieve  permanency  based 
on  the  best  interests  of  the  child  and  the 
child's  permanency  plan.  Court  review 
and  oversight  of  the  permanency  plan . 
should  provide  an  adequate  check  on 
State  efforts  in  this  area. 

Comment:  A  few  commenters 
suggested  that  we  include  in  the  final 
rule  the  language  from  section  475(1)(E) 
of  the  Act,  which  requires  States,  at  a 
minimiun,  to  document  the  steps  and 
child-specific  recruitment  efforts  if  the 
child's  permanency  goal  is  adoption  or 
placement  in  another  permanent  home. 
A  couple  of  commenters  also  requested 
that  we  include  in  the  final  rule  the 
statutory  examples  of  child-specific 
recruitment  efforts,  i.e.,  the  use  of  State, 
regional  and  national  adoption 
exchanges. 


Response:  We  agree  that  a  clearer 
statement  of  the  requirement  to 
document  the  steps  to  permanently 
place  the  child  is  warranted.  We  have, 
therefore,  made  changes  to  the  language 
and  included  it  in  a  new  paragraph, 
1356.21(g)(5).  We  have  amended  the 
language  in  the  regulation  so  that  the 
dociunentation  of  "child  specific 
recruitment  efforts"  is  only  appUcable 
to  children  with  case  plan  goals  of 
adoption  and  not  to  other  permanency 
goals.  We  believe  that  the  illustrative 
list  which  mentions  adoption  exchanges 
and  the  reference  to  recruitment  limits 
the  requirement  to  children  with  case 
plan  goals  of  adoption.  States  still  need 
to  dociunent  the  steps  taken  to  secure  a 
permanent  placement  for  children  with 
alternate  permanency  goals. 

Comment:  A  commenter  requested 
clarification  on  the  differences  between 
a  case  plan  and  a  permanency  plan. 

Response:  We  use  the  term  "case 
plan"  to  refer  to  a  plan  developed  to 
meet  the  statutory  requirements  of 
sections  422(b)(10)(B)(ii),  471(a)(16). 
475(1)  and  475(5)(A)  of  the  Act.  The 
case  plan  is  a  written  document  which 
includes,  in  part:  a  description  of  the 
child's  placement;  a  discussion  o&the 
safety  and  appropriateness  of  the 
placement;  a  plan  for  ensiuing  that  the 
child  and  family  receive  services 
designed  to  facilitate  the  return  of  the 
child  to  a  safe  home  or  to  another 
permanent  placement;  the  health  and 
educational  records  of  the  child;  when 
appropriate,  a  description  of  the 
programs  and  services  which  will 
facilitate  the  child's  transition  bom 
foster  care  to  independent  living;  and, 
documentation  of  the  steps  to  place  the 
child  in  a  permanent  living 
arrangement. 

The  "permanency  plan,"  while  it  may 
be  described  in  the  case  plan  or  may  be 
a  portion  of  the  case  plan,  is  what  the 
planned  permanency  living  arrangement 
will  be  for  the  child,  e.g.,  reunification 
with  the  family,  or  adoption.  We 
understand  that  some  States  use  the 
term  "permanency  plan"  synonymously 
with  "case  plan,"  because  it  conveys 
what  the  case  plan  is  designed  to 
accomplish.  We  do  not  believe  that  it  is 
necessary  to  require  States  to  use 
distinct  terminology,  as  long  as  States 
meet  the  requirements  of  the  statute  and 
regulations. 

Comment:  A  commenter  suggested 
that  we  require  courts  to  approve  case 
plans. 

Response:  There  is  no  statutory  basis 
for  requiring  judicial  approval  of  the 
State  agency's  case  plan  document.  The 
coiut's  role  is  to:  exercise  oversight  of 
the  permanency  plan;  review  the  State 
agency's  reasonable  efforts  to  prevent 
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permanency  hearing  requirements  were 
not  satisfied  as  prescribed. 

Response:  We  agree  that  the  language 
at  paragraph  (h)(1)  presented  the 
permanency  hearing  as  an  eligibility 
criterion.  That  is  not  the  case  and  we 
have  amended  the  paragraph  to  clarify 
that,  in  meeting  the  requirements  of  the 
permanency  hearing,  the  State  must 
comply  with  section  475(5)(C)  of  the  Act 
and  this  paragraph.  The  permanency 
hearing  is  a  State  plan  requirement.  It  is 
not  a  title  IV-E  eligibility  criterion.  If 
the  State  fails  to  meet  the  permanency 
hearing  requirements,  it  is  out  of 
compliance  with  the  State  plan.  The 
child  does  not  become  ineligible  for  title 
rV-E  hinding. 

Comment:  We  received  a  number  of 
comments  regarding  paragraph  (h)(2) 
which  provides  guidance  related  to 
determining  for  whom  the  State  must 
hold  permanency  hearings.  Commenters 
thought  the  paragraph  was  confusing 
and  unclear  about  whether  we  were 
referring  to  initial  or  subsequent 
permanency  hearings.  We  also  received 
a  request  not  to  refer  to  these  permanent 
placements  as  "court  sanctioned" 
because  the  commenter  felt  the 
terminology  meant  the  court  chooses  the 
placement,  which  would  make  the 
placement  ineligible  for  title  IV-E 
funding. 

Response:  In  the  NPRM,  we  proposed 
to  retain  the  provision  in  the  current 
regulation  for  permitting  the  State  to 
waive  subsequent  permanency  hearings 
for  children  placed  in  permanent  foster 
family  homes.  The  number  of  comments 
received  prompted  us  to  review  this 
section  of  the  proposed  rule  against  the 
statutory  language  as  amended  by 
ASFA.  Based  on  that  review,  we  have 
decided  to  delete  the  paragraph  in  its 
entirety.  When  ASFA  was  passed  the 
language  from  the  definition  of 
permanency  hearing  in  section  475(5)(C) 
of  the  Act  that  addressed  children 
remaining  in  foster  care  on  a 
"permanent  or  long  term  basis"  was 
removed.  Instead,  the  ASFA  requires  the 
State  to  document  a  compelling  reason 
for  establishing  a  permanency  plan  that 
does  not  call  for  the  child  to  exit  foster 
care  through  reunification,  adoption, 
legal  guardianship,  or  placement  with  a 
fit  and  willing  relative.  Therefore,  all 
children  in  foster  care  must  be  aifforded 
the  benefit  of  permanency  hearings 
while  they  are  in  foster  care. 

Although  the  paragraph  in  question 
has  been  deleted  from  the  regulation,  we 
wanted  to  take  this  opportunity  to 
respond  to  the  observation  that  the  State 
may  not  claim  FFP  when  the  court 
orders  a  specific  placement  for  a  child. 
The  commenter  is  correct.  Section 
472(a)(2)  of  the  Act  requires 


responsibility  for  the  child's  placement 
and  care  to  be  with  the  State  agency. 
When  the  court  orders  a  specific 
placement,  it  in  essence  takes  on  the 
State's  responsibility  for  the  child's 
placement  and  the  child  becomes 
ineligible  for  title  IV-E  funding.  To 
make  this  clear,  we  have  amended 
§  1356.21(g)  to  note  this  restriction.  The 
court  may  sanction  a  permanent  foster 
family  home  through  its  oversight  of  the 
permanency  plan,  however,  this  does 
not  give  the  court  the  authority  to 
determine  a  specific  placement  for  the 
child. 

Finally,  we  recognize  that  States  will 
need  transition  time  to  begin  holding 
subsequent  permanency  hearings  for 
children  who  formerly  were  exempt 
from  this  requirement.  We  will  not  take 
adverse  action  against  a  State  that 
cannot  comply  with  this  requirement  for 
a  period  of  12  months  from  the  effective 
date  of  this  final  rule. 

Comment:  One  commenter  suggested 
that  the  requirement  in  paragraph  (h)(2) 
for  holding  a  permanency  hearing 
within  30  days  of  a  judicial 
determination  that  reasonable  efforts  are 
not  requfred,  be  extended  to 
circumstances  beyond  those  identified 
at  section  471(a)(15)(D)  of  the  Act. 
Another  wanted  us  to  exempt 
unaccompanied  refugee  minors  from 
this  provision  altogether. 

Response:  The  statute  is  very  specific 
to  those  circumstances  enumerated  at 
section  471(a)(15)(D)  of  the  Act.  We 
have  no  authority  to  expand  that  list. 
However,  the  State  may  hold  a 
permanency  hearing  any  time  it  deems 
it  to  be  appropriate  to  do  so.  We  also 
have  no  authority  to  exempt 
unaccompanied  refugee  minors  from 
this  requirement. 

Comment:  Some  commenters  noted 
that  the  language  in  §  1356.21(h)(3) 
(proposed  §  1356.21(h)(4))  is 
inconsistent  with  the  definition  of 
"permanency  hearing"  at  §  1355.20.  The 
language  at  §  1356.21(h)(3)  limited  the 
alternate  planned  permanent  living 
arrangement  options  to  a  foster  family 
home. 

Response:  We  concur  with  the 
commenter  and  have  amended 
paragraph  (h)(3)  to  use  the  exact 
statutory  language,  "  *   *   *  another 

planned  permanent  living  arrangement 

*   *   *  '» 

Comment:  Some  commenters  objected 
to  the  inclusion  of  an  example  of  a 
compelling  reason  for  the  State  to 
choose  another  planned  permanent 
living  arrangement  over  reunification, 
guardianship,  or  adoption  in  the  text  of 
the  regulation.  These  commenters 
believe  that  examples  included  in 
regulation  become  de  facto  policy. 
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Response:  We  do  not  believe  that 
examples  in  regulation  become  de  facto 
policy,  nor  were  they  intended  to  do  so. 
However,  we  do  not  believe  the  example 
provided  in  the  NPRM  fully  illustrates 
how  to  comply  with  this  provision  and 
have  included  additional  examples  in 
paragraph  {h)(3)  to  more  accurately 
reflect  its  intent. 

Section  1356. 21  (i)    Requirements  for 
Filing  a  Petition  to  Terminate  Parental 
Rights  Per  Section  475(5)(E)  of  the 
Social  Security  Act 

This  section  implements  the  new 
ASFA  provisions  regarding  termination 
of  parental  rights. 

Comment:  Many  commenters  sought 
exemptions  for  specific  populations 
from  the  requirement  for  States  to  file  or 
join  TPR  petitions  for  certain  children 
who  have  been  in  foster  care  for  15  out 
of  the  most  recent  22  months, 
abandoned  infants,  or  children  of 
parents  who  have  committed  certain 
felonies.  Several  commenters  noted  that 
many  tribal  cultures  and  traditions  do 
not  recognize  the  concepts  of 
terminating  parental  rights  emd 
adoption,  and  requested  a  specific 
exemption  from  the  application  of  the 
provision  to  tribes.  Several  commenters 
also  wanted  an  exemption  for 
unaccompanied  refugee  minors  in  foster 
care.  The  commenters  noted  that 
according  to  Federal  regulations  for 
child  welfare  services  to 
unaccompanied  refugee  minors  (see  45 
CFR  part  400,  subpart  H)  such  children 
"are  not  generally  eligible  for  adoption 
since  family  reunification  is  the 
objective  of  the  [unaccompanied  refugee 
minor  child  welfare]  program." 
Similarly,  some  advocates  and  providers 
who  work  to  preserve  or  reunify  foreign- 
born  children  with  their  families,  noted 
that  the  TPR  requirement  may  hinder 
international  reunification  efforts  by 
switching  the  focus  from  reunification 
to  adoption  after  fifteen  months.  A  few 
commenters  also  wanted  exemptions  for 
juveniles  adjudicated  delinquent, 
children  voluntarily  placed  in  foster 
care,  and  children  deemed  "persons  in 
need  of  services"  who  are  not 
considered  abused  or  neglected. 

Response:  We  have  no  statutory 
authority  to  provide  an  exemption  for 
particular  populations  from  the 
requirement  to  file  a  TPR  for  certain 
children.  Thus,  we  did  not  make  any 
exemptions  to  the  requirement  in  the 
regulation.  The  TPR  requirement  is 
designed  to  encourage  State  agencies  to 
make  timely  decisions  about 
permanency  for  children  in  foster  care. 
Congress  developed  the  TPR  provision 
to  be  applied  to  all  children  in  foster 
care,  whatever  their  entry  point  into  the 


system.  Exempting  groups  of  children 
from  the  requirements  would  be 
contrary  to  ASFA's  goal  to  shorten 
children's  time  in  foster  care.  However, 
we  are  changing  §  1356.21(i)(2)(ii)  in 
two  ways.  First,  to  clarify  that  the  State 
agency  must  apply  the  exceptions  to  the 
requirement  to  file  a  petition  for  TPR  by 
considering  the  best  interests  of  the 
individual  child  on  a  case-by-case  basis. 
Second,  we  added  two  more  examples 
of  compelling  reasons  regarding 
unaccompanied  refugee  minors  and 
situations  involving  international  legal 
or  foreign  policy  issues. 

Comment:  A  commenter  requested  an 
explanation  of  how  the  TPR 
requirement  applies  to  Indian  tribes  and 
the  relationship  to  Indian  Child  Welfare 
Act  requirements.  A  commenter 
suggested  that  the  regulation  clarify  that 
tribal  agencies  can  elect  not  to  file  a 
petition  for  TPR  in  certain 
circumstances. 

Response:  The  Indian  Child  Welfare 
Act  of  1978  (ICWA).  Public  Law  95-608, 
was  passed  in  response  to  concerns 
about  the  large  number  of  Indian 
children  who  were  being  removed  from 
their  fcunilies  and  tribes  and  the  failure 
of  States  to  recognize  the  culture  and 
tribal  relations  of  Indian  people.  ICWA, 
in  part,  creates  procedural  protections 
and  imposes  substantive  standards  on 
the  removal,  placement,  termination  of 
parental  rights  and  consent  to  adoption 
of  children  who  are  members  of  or  are 
eligible  for  membership  in  an  Indian 
tribe.  The  addition  of  the  requirement  in 
section  475{5)(E)  of  the  Act  to  file  a 
petition  for  TPR  for  certain  children  in 
no  way  diminishes  the  requirements  of 
ICWA  for  the  State  to  protect  the  best 
interests  of  Indian  children. 
Furthermore,  States  are  required  to 
comply  with  the  ICWA  requirements 
and  develop  plans  that  specify  how  they 
will  comply  with  ICWA  in  section 
422(b)(ll)oftheAct. 

The  requirement  in  section  475{5)(E) 
of  the  Act  applies  to  Indian  tribal 
children  as  it  applies  to  any  other  child 
under  the  placement  and  care 
responsibility  of  a  State  or  tribal  agency 
receiving  title  IV-B  or  IV-E  funds. 
While  we  recognize  that  termination  of 
parental  rights  and  adoption  may  not  be 
a  part  of  an  Indian  tribe's  traditional 
belief  system  or  legal  code,  we  have  no 
statutory  authority  to  provide  a  general 
exemption  for  Indian  tribal  children 
fi-om  the  requirement  to  file  a  petition 
for  TPR.  If  an  Indian  tribe  that  receives 
title  IV-B  or  FV-E  funds  has  placement 
and  care  responsibility  for  an  Indian 
child,  the  Indian  tribe  must  file  a 
petition  for  TPR  or,  if  appropriate, 
document  the  reason  for  an  exception  to 


the  requirement  in  the  case  plan,  on  a 
case-by-case  basis. 

Comment:  We  received  many 
comments  on  the  time  frame  in  which 
a  State  must  file  a  petition  for  TPR 
according  to  §  1356.21(i)(l)(i).  Many 
conunenters  objected  to  our  requiring  a 
State  to  file  a  petition  for  TPR  at  the  end 
of  the  child's  fifteenth  month  in  foster 
care,  and  suggested  that  we  allow  a 
grace  period  of  up  to  60  days.  These 
commenters  believed  that  to  meet  this 
time  frame,  a  State  agency  would  need 
to  make  decisions  on  permanency 
before  the  end  of  the  fifteenth  month, 
which  they  felt  was  unreasonable.  A  few 
commenters  supported  the  provision  as 
written.  A  commenter  suggested  that  the 
State  file  before  the  end  of  the  fifteenth 
month,  and  another  suggested  that  we 
establish  no  time  ft'ames  for  filing  the 
.petition. 

Response:  We  believe  that  States  will 
have  adequate  time  to  prepare  petitions 
for  TPR.  when  appropriate,  by  the  end 
of  the  child's  fifteenth  month  in  foster 
care.  Furthermore,  we  can  find  no 
statutory  basis  for  allowing  a  grace 
period  for  States  to  file  a  petition  for 
TPR  for  children  who  have  been  in 
foster  care  for  15  out  of  the  most  recent 
22  months.  To  meet  the  permanency 
hearing  requirements,  the  State  agency 
must  prepare  a  permanency  plan  for  the 
child  to  present  to  the  court  within  12 
months.  This  will  require  the  State 
agency  to  begin  working  with  the  family 
early  on,  so  that  the  State  agency  can 
make  appropriate  decisions  about 
permanency  goals  for  the  child, 
including  whether  to  file  a  petition  for 
TPR  and  pursue  adoption. 

Comment:  A  commenter  suggested 
that  once  a  State  agency  has  determined 
that  a  child  is  an  abandoned  infant  or 
a  parent  has  committed  certain  felonies 
as  described  in  section  475(5)(E)  of  the 
Act,  the  State  file  a  petition  within  one 
week  of  that  determination.  The  NPRM 
required  that  a  State  file  such  petitions 
within  60  days  of  the  determinatioh  of 
abandonment  or  a  parent's  felony 
conviction. 

Response:  We  do  not  concur  with  the 
commenter's  suggestion  to  require  a 
State  to  file  a  TPR  petition  within  one 
week  of  a  determination  that  the  child 
is  abandoned  or  that  a  parent  has 
committed  certain  felonies.  We  continue 
to  believe  that  60  days  is  a  reasonable 
period  of  time  for  the  State  agency  to 
complete  the  necessary  administrative 
and  legal  work  required  to  file  a  petition 
for  TPR. 

Comment:  A  few  commenters 
expressed  uncertainty  about  whether  a 
State  must  file  a  petition  for  TPR  after 
a  child  has  been  in  foster  care  for  1 5 
months  or  22  months. 
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Response:  Th( »  State  agency  is 
required  either  1  o  file  a  petition  for  TPR 
or  document  an  exception  to  the 
requirement  whsn  a  child  has  been  in 
foster  care  for  II  i  cumulative  months  out 
of  22  months.  If  the  child  has  been  in 
care  for  15  ciuni  dative  months,  the  State 
should  not  wait  for  22  months  of  a 
child's  stay  in  f(  ster  care  to  elapse 
before  filing  a  pi  stition  for  TPR.  We  do 
not  believe  that  any  change  to  the 
regidation  is  ne(  ;essary. 

Comment:  A  (  ommenter  expressed 
concern  that  the  TPR  requirement 
would  be  misin  erpreted  as  prohibiting 
a  State  from  filij  ig  a  petition  for  TPR 
before  a  child  h;  is  been  in  foster  care  for 
15  months  out  c  f  the  most  recent  22 
months. 

Response:  We  would  like  to  clarify 
that  a  State  cont  inues  to  have  the 
discretion  to  fih  a  petition  for  TPR 
whenever  it  is  ii  i  the  best  interests  of  the 
child  to  do  so.  Ii  i  addition.  Congress 
passed  a  Rule  ol  Construction  at  section 
103(d)  of  Public  Law  105-89  reaffirming 
a  State's  ability  o  file  a  petition  for  TPR 
before  it  is  manf  ated  by  Federal  statute 
or  for  reasons  omer  than  those  indicated 
in  Federal  law. '  'herefore.  States  should 
view  the  Federa  statutory  time  frames 
of  15  out  of  22  E  lonths  of  a  child's  stay 
in  foster  care  as  the  maximum  length  of 
time  that  can  eli  ipse  before  a  State 
agency  must  fih  a  petition  or  document 
an  exception  foi  TPR. 

Comment:  W<  received  a  range  of 
suggestions  and  comments  on  our 
proposal  to  exclude  runaway  episodes 
and  trial  home  \  isits  from  the 
calcidation  of  ti  e  15-month  time  frame 
a  child  spends  i  i  foster  care  for  TPR 
purposes.  A  fevs  commenters  opposed 
our  exclusion  o  runaway  episodes  and 
trial  home  visits  for  various  reasons. 
One  commentei  suggested  that 
including  trial  visits  and  runaway 
episodes  in  the  :alculation  was  a  way  to 
ensure  that  no  c  lild  languished  in  foster 
care.  Another  c(  mmenter  suggested  that 
we  alk}w  States  to  determine  whether 
such  time  should  be  included.  A  third 
commenter  was  concerned  that 
excluding  runai  /ay  episodes  and  trial 
home  visits  inci  eased  the  record 
keeping  burden  on  States.  A  couple  of 
commenters  su(iported  the  provision  as 
written.  These  c  ommenters  believed 
that  our  propos(  id  policy  is  consistent 
with  efforts  to  r  lunify  the  family  when 
that  is  the  goal. 

Response:  We  considered  all  of  these 
viewpoints  and  do  not  believe  a  change 
in  the  regulatioi  i  is  warranted.  We 
believe  that  it  is  inappropriate  to  count 
time  a  child  is  c  n  a  runaway  episode 
because  during  hat  time  the  agency  is 
unable  to  provi(  le  services  to  the  child 
or  the  family.  S  milarly,  counting  time 


when  a  child  is  at  home  with  the  family 
toward  the  time  for  calculating  when  to 
file  a  petition  for  TPR  is  inappropriate. 
While  the  child  may  be  in  the  legal 
custody  and  under  the  supervision  of 
the  State  agency,  both  the  child  and  the 
parent  consider  him  or  her  to  be  at 
home.  However,  as  we  discussed  above, 
the  State  has  the  discretion  to  file  a 
petition  for  TPR  whenever  it  is  in  the 
best  interests  of  the  child  to  do  so. 

Comment:  A  conunenter  suggested 
that  we  define  the  number  of  calendar 
or  business  days  that  constitute  a  month 
for  the  purposes  of  calculating  15  out  of 
the  22  most  recent  months  for  the  TPR 
requirement.  The  conunenter  suggested 
we  define  a  month  as  30  days, 
presumably  so  that  time  less  than  a 
month  spent  in  foster  care  would  not  be 
coimted  toward  the  requirement. 

Response:  We  have  decided  not  to 
define  a  "month"  and  leave  it  to  the 
State's  discretion. 

Comment:  We  received  a  range  of 
comments  to  our  proposal  that  States 
need  only  apply  the  provision  to  file  a 
TPR  petition  when  a  child  has  been  in 
care  15  out  of  the  most  recent  22  months 
once,  when  the  State" determines  that  an 
exception  applies.  Several  commenters 
voiced  support  for  the  proposed  rule  as 
written.  Another  conunenter  supported 
the  proposed  provision  overall,  but 
suggested  that  we  include  language  in 
the  regulation  that  explicitly  requires 
States  periodically,  to  reevaluate  the 
need  to  file  a  petition  for  termination  of 
parental  rights.  Many  commenters 
opposed  the  provision  believing  that 
children  may  stay  indefinitely  in  foster 
care  once  a  State  makes  an  exception  to 
the  TPR  requirement. 

Response:  We  understand  the  concern 
that  children  may  continue  to  languish 
in  foster  care  once  a  State  applies  an 
exception  if  this  decision  is  never 
reevaluated.  Nevertheless,  we  did  not 
change  the  one-time  application  of  the 
TPR  provision  for  two  reasons.  First^\he 
statutory  construction  of  the  provision 
makes  it  applicable  only  once.  Second, 
we  believe  that  there  are  at  least  two 
existing  opportimities  for  the  State  to 
reevaluate  an  exception  to  the  TPR 
requirement:  the  six-month  periodic 
review  and  the  permanency  hearing. 

We  encourage  States  to  use  the  six- 
month  periodic  review  to  review  the 
continuing  appropriateness  of  an 
exception  to  the  requirement  to  file  a 
petition  for  TPR  within  the  context  of 
the  requirements  in  section  475(5)(B)  of 
the  Act.  States  also  have  another 
opportunity  to  reevaluate  the  decision 
not  to  pursue  a  TPR  petition  at  the 
permanency  hearing,  which  must  be 
held  at  least  every  12  months.  The 
permanency  hearing  must  address 


whether  the  child's  permanency  plan  is 
to  reunify  the  child  with  the  family,  file 
a  petition  for  TPR  and  move  toward 
adoption,  or  place  the  child  with  a  fit 
and  willing  relative,  legal  guardian,  or 
in  another  planned  permanent  living 
arrangement.  The  State  is  required  to 
reevaluate  the  permanency  plan  during 
the  course  of  the  permanency  hearing, 
regardless  of  whether  the  State  agency 
has  previously  applied  an  exception  to 
the  requirement  to  file  a  petition  for 
TPR.  As  such,  we  believe  there  are 
multiple  safeguards  to  ensure  that 
children  do  not  languish  in  foster  care. 

Comment:  A  few  commenters 
expressed  doubt  that  States  would  use 
the  exceptions  in  paragraph  (i}(2)  in 
appropriate  cases  and  suggested  that  we 
discourage  States  from  using  the 
exceptions  in  the  regulations.  The 
commenters  expressed  concern  that  the 
exceptions  could  be  used  as  a  loophole 
to  cover  a  State  agency's  deficiency  in 
proper  case  planning  or  service 
delivery. 

Response:  We  understand  these 
concerns,  however,  the  exceptions  to 
the  requirement  to  file  a  petition  for 
TPR  are  statutory.  We  expect  that  States 
will  apply  the  exceptions  to  filing  a 
petition  for  TPR  judiciously  and  on  a 
case-by-case  basis.  We  believe  the  intent 
of  the  requirement  to  file  a  petition  for 
TPR  for  certain  children  was  to 
encourage  State  agencies  to  make  timely 
decisions  about  permanency  for 
children  in  foster  care.  The  exceptions 
were  developed  to  allow  State  agencies 
to  exercise  individual  case  planning  and 
seek  an  alternative  permanent 
placement  when  adoption  may  not  be 
appropriate  or  available  for  a  child. 

Comment:  A  couple  of  commenters 
raised  concerns  about  the  exception  to 
filing  a  petition  for  TPR  in  situations 
where  the  child  is  placed  with  a 
relative.  The  commenters  sought  more 
guidance  on  how  and  when  States 
should  use  this  exception. 

Response:  The  statute  provides  the 
State  with  the  option  not  to  file  a 
petition  for  TPR  when  a  child  is  placed 
with  a  relative.  We  encourage  the  use  of 
relative  placements  as  an  option  for 
ensuring  that  the  child  achieves 
permanency,  and  not  only  as  a 
temporary  placement.  A  State  must 
continue  to  develop  and  reevaluate  a 
child's  case  plan  goal  and  conduct 
permanency  hearings  if  the  State 
decides  not  to  file  a  petition  for  TPR 
because  the  child  is  placed  with  a 
relative.  Relative  placements  should  not 
preclude  consideration  of  legalizing  the 
permanency  of  the  placement  through 
adoption  or  legal  guardianship. 

Comment:  The  majority  of  conunents 
supported  our  decision  not  to  define  the 
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term  "compelling  reason,"  as  it  is  used 
in  section  475(5)(E)  of  the  Act,  to  allow 
exceptions  to  the  requirement  to  file  a 
petition  for  TPR.  A  couple  of 
commenters  wanted  us  to  define  the 
term. 

Response:  We  concur  with  the 
majority  of  commenters  who  did  not 
want  us  to  define  the  term  "compelling 
reason"  as  used  in  the  statute  and  have 
made  no  changes  to  the  regulation.  We 
believe  that  the  determination  of  what 
constitutes  a  "compelling  reason"  must 
be  based  on  the  individual 
circumstances  of  the  child  and  the 
family,  and  that  a  Federal  definition 
would  not  be  helpful  in  that  process. 
We  believe  that  the  examples  provided 
on  possible  compelling  reasons  provide 
adequate  guidance  about  the  practical 
application  of  this  term  without  limiting 
a  State's  flexibility. 

Comment:  We  received  both  criticism 
and  support  for  listing  two  examples  of 
a  compelling  reason  not  to  file  a  petition 
for  TPR.  Many  commenters  did  not 
want  the  two  examples  of  compelling 
reasons  included  in  the  regulation  for  a 
variety  of  reasons.  Some  commenters 
believed  that  the  examples  would 
become  "de  facto  policy,"  and  would 
therefore  exempt  groups  of  children 
from  the  requirement.  Similarly,  other 
conunenters  thought  that  specifying 
examples  of  compelling  reasons  was 
inconsistent  with  oiu-  decision  not  to 
define  the  term.  Some  commenters 
believed  that  the  examples  were  too 
broad,  and  if  used,  would  mitigate  the 
effectiveness  of  the  requirement. 

On  the  other  hand,  many  commenters 
supported  the  inclusion  of  the  examples 
of  compelling  reasons.  Some 
commenters  expressed  that  the 
examples  provided  critical  guidance  to 
the  field  and  would  temper  concerns 
about  increases  in  the  number  of  "junk" 
petitions  and  legal  orphans.  Other 
commenters  wanted  us  to  include  the 
language  irom  the  preamble  discussion 
on  the  examples  in  the  regulation  text, 
and  some  wanted  us  to  expand  the  list 
of  examples  of  compelling  reasons. 
Commenters  suggested  that  the 
expanded  list  of  compelling  reasons 
could  include:  A  child  belongs  to  a 
particular  population  (  i.e.,  adjudicated 
delinquents,  Indian  tribal  children,  and 
unaccompanied  refugee  minors);  a  child 
has  not  completed  treatment  in  a 
residential  facility;  a  child's  parent  had 
not  been  notified  by  the  State  agency 
that  TPR  was  a  possible  outcome;  a 
parent  has  made  significant  measurable 
progress  to  meet  the  requirements  of  the 
case  plan;  or,  a  child  had  a  permanency 
goal  other  than  adoption. 

Response:  In  developing  the  two 
broad  examples,  we  wished  to  provide 


some  basic  guidance  to  States  short  of 
the  definition  that  most  commenters 
opposed.  We  have,  therefore,  decided  to 
retain  the  two  examples  of  compelling 
reasons  in  the  proposed  regulation  and 
added  two  additional  examples. 
Unaccompanied  refugee  minors  are 
those  children  who  enter  the  country 
unaccompanied  and  are  not  destined  to 
a  parent,  relative,  or  custodial  adult.  We 
received  a  number  of  comments  noting 
that  the  Office  of  Refugee  Resettlement 
(ORR)  within  the  Department  maintains 
a  policy  that  reimification,  in  general,  is 
the  appropriate  goal  for  these  children 
while  they  are  classified  as 
unaccompanied  refugee  minors.  ORR's 
regulation  at  45  CFR  part  400,  Subpart 
H,  defines  an  unaccompanied  refugee 
minor  and  the  rare  circumstances  in 
which  adoption  may  be  appropriate.  In 
order  to  clarify  that  we  do  not  intend  to 
contradict  HHS  policy  in  this  regard,  we 
are  listing  this  as  another  example  of  a 
compelling  reason  for  not  filing  or 
joining  a  petition  for  TPR.  We  have  also 
added  a  fourth  example  to  address 
situations  in  which  international  legal 
or  foreign  policy  considerations  may 
affect  a  child's  status.  We  are  not 
including  other  populations  as  part  of 
the  examples  of  compelling  reasons 
because  we  believe  that  the  broad 
examples  provide  a  framework  that 
allows  a  State  sufficient  room  to  make 
decisions  regarding  filing  a  petition  for 
TPR  on  a  case-by-case  basis  that  is  in 
the  best  interests  of  an  individual  child. 

Comment:  One  commenter  suggested 
that  the  regulations  clarify  that 
compelling  reasons  for  not  filing  for 
TPR  may  be  defined  in  tribal  policy. 
Another  commenter  suggested  clarifying 
that  the  tribe  rather  than  the  State  could 
document  the  compelling  reason. 

Response:  The  regulations  are  written 
from  the  State  perspective  because  the 
State  agency  is  ultimately  responsible 
for  the  administration  of  the  title  IV-E 
program.  If  the  tribe  has  responsibility 
for  the  placement  and  care  of  a  child 
pursuant  to  a  title  IV-E  agreement  with 
a  State,  not  only  would  it  be  permissible 
for  the  tribal  agency  to  identify  the 
compelling  reason  for  not  filing  a 
petition  for  TPR,  it  would  be  the  tribal 
agency's  responsibility.  Tribes  and 
States  may  not  develop  a  standard  list 
of  compelling  reasons  for  not  filing  for 
TPR  that  exempts  groups  of  children. 
Such  a  practice  is  contrary  to  the 
requirement  that  determinations 
regarding  compelling  reasons  be  made 
on  a  case-by-case  basis. 

Comment:  A  commenter  suggested 
that  we  clarify  the  terminology  for  the 
second  compelling  reason  example  in 
§  1356.21(i)(2)(ii}(B)  from  "insufficient 
groimds  for  filing  a  petition  to  terminate 


parental  rights  exist,"  to  "no  groimds  to 
file  a  petition  to  terminate  parental 
rights  exist." 

Response:  We  concur  that  the 
suggested  language  more  accurately 
conveys  our  point  that  a  compelling 
reason  for  not  filing  a  petition  for  TPR 
may  be  that  there  are  no  grounds  in 
State  law  on  which  tcPpiusue  a  legal 
action  to  terminate  parental  rights. 
Therefore,  we  have  made  the  suggested 
change  in  the  regulation  text.  States, 
however,  are  not  permitted  to  have  State 
laws  that  carve  out  groups  of  the  foster 
care  population  to  be  exempted  from  the 
requirement  to  file  a  petition  for  TPR. 

Comment:  A  commenter  wanted  us  to 
elaborate  on  the  exception  to  TPR  where 
the  State  has  not  provided  the  services 
identified  in  the  case  plan.  The 
commenter  may  be  concerned  that  we 
were  not  encouraging  States  to  provide 
services  in  a  more  timely  way.  Another 
commenter  questioned  whether  this 
exception  also  applied  in  situations 
where  the  specified  services  were  not 
available,  how  the  determination  is 
made,  and  by  whom. 

Response:  This  exception  to  the 
requirement  to  file  a  petition  for  TPR  is 
taken  directly  from  the  statute,  as  are  all 
of  the  exceptions.  We  do  not  believe  it 
is  necessary  to  elaborate  in  the 
regulation  on  how  the  State  agency 
should  make  the  determination  that  the 
necessary  services  have  not  been 
provided.  The  exception  affirms  that  the 
provision  of  services,  early  in  a  child's 
placement  in  foster  care,  is  often  crucial 
to  either  enabling  the  child  to  return  to 
a  safe  and  stable  home  or  making  a 
determination  to  move  forward  with  a 
petition  for  TPR.  By  using  the 
exception,  a  State  agency  can  avoid 
penalizing  the  parent  if  the  necessary 
services  are  not  available  or  accessible 
to  a  parent  or  child.  We  encourage 
States  to  strengthen  service  delivery 
systems  and  to  use  this  exception 
judiciously.  We  will  be  monitoring 
State'  use  of  all  of  the  exceptions  in  the 
child  emd  family  services  review. 

Comment:  Many  commenters  sought 
clarification  about  the  requirement  at 
§  1356.2l{i)(3)  for  a  State  concurrently 
to  recruit  and  approve  an  adoptive 
family  for  a  child  while  a  State  petitions 
for  TPR.  Most  commenters  wanted 
language  added  to  the  regulation  text 
that  interpreted  the  statutory  provision 
to  mean  that  a  State  agency  should 
begin  the  process  of  finding  an  adoptive 
family  at  the  time  a  petition  for  TPR  is 
filed.  Some  commenters  were  concerned 
that  the  proposed  rule  and  statutory 
language  imply  or  encourage  a  State 
agency  to  wait  until  it  has  an  adoptive 
family  available  for  the  child  before  the 
State  agency  proceeds  with  filing  a 
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petition  for  TPR.  Another  conunenter 
wanted  to  knov  i  if  this  requirement 
could  be  waived  for  children  who  did 
not  have  a  goal  of  adoption. 

Response:  W  j  understand  the 
conunenter'  coi  icem  regarding  the 
wording  of  this  requirement  and  have 
made  some  changes  to  the  regulatory 
language  in  §  1  I56.21(i}{3).  The  final 
rule  now  clarif  es  that  the  State  must 
begin  the  proce  ss  to  find  an  adoptive 
family  for  the  c  lild  concurrently  with 
filing  a  petition  for  TPR.  We  believe  that 
this  provision  \  vas  developed  to  ensure 
that  a  child  do«  s  not  wait  unnecessarily 
between  the  tin  le  a  TPR  is  granted  and 
the  child's  pemanent  placement  in  a 
home.  The  reqi  irement  should  not  be 
interpreted  to  s  nggest  that  a  State  wait 
until  an  adopti<  re  family  is  foimd  for  a 
specific  child  before  a  TPR  petition  is 
filed.  We  cannc  t  waive  the  requirement 
to  find  an  adop  ive  family  for  a  child 
concurrently  w  th  the  filing  of  a  petition 
for  TPR  as  then  ( is  no  statutory  authority 
to  do  so. 

Comment:  Several  commenters  sought 
clarification  on  whether  the  fact  that  a 
child  had  been  in  foster  care  for  15  out 
of  the  most  rec<  nt  22  months  was  legal 
grounds  for  a  S  ate  to  file  a  TPR 
petition.  Some  :ommenters  believed 
that  we  should  specifically  exclude  the 
time  frame  as  gounds  for  a  TPR,  while 
others  thought  hat  we  should  require  or 
permit  the  time  frame  to  be  grounds  for 
TPR. 

Response:  St.  ites  are  neither  required 
nor  prohibited  py  Federal  statute  from 
making  a  child  ]s  length  of  stay  in  foster 
care  legal  groiu  ds  to  file  or  grant  a 
petition  for  TPI '..  We  have  made  no 
changes  to  the  i  egulation  in  response  to 
these  conunent  i. 

Comment:  A  :ouple  of  commenters 
asked  for  greate  r  specificity  on  the  roles 
of  the  court  anc  the  agency  with  respect 
to  the  exceptions  to  filing  a  petition  for 
TPR  for  certain  children  in  foster  care. 
In  the  preamble  to  the  NPRM  we  noted 
that  there  was  r  lo  requirement  for  the 
court  to  make  a  judicial  determination 
if  a  State  made  i  compelling  reason 
exception  to  fil  ng  a  petition  for  TPR.  A 
conunenter  disi  igreed  and  suggested  that 
Congressional  i  ntent  was  for  the  State 
agency  to  make  an  evidentiary  case  to 
the  court  regarc  ing  whether  an 
exception  was  iippropriate  for  the  child. 
Anodier  commi  snter  suggested  that  we 
specify  that  coi  xt  decisions  prevail  in 
situations  whei  e  the  court  and  State 
agency  disagre<  on  pursuing  TPR. 

Response:  Th  e  requirement  to  file  a 
petition  for  TPI '.  or  to  document  an 
exception  to  thi  >  requirement  is  the  State 
agency's  respoi  sibility.  The  statutory 
language  is  cle<  r  that  for  a  compelling 
reason,  or  any  <  ther  exception  to  the 


requirement  to  file  a  petition  for  TPR, 
there  is  no  requirement  for  a  judicial 
determination.  However,  the  State 
agency  is  to  dociunent  in  the  case  plan, 
which  is  available  for  court  review,  the 
compelling  reason  for  why  filing  a 
petition  for  TPR  is  not  in  the  best 
interests  of  the  child.  Clearly,  covuls 
play  an  important  oversight  role  for 
children  in  foster  care.  The  court 
exercises  authority  in  making  decisions 
at  permanency  hearings  regarding  the 
child's  permanency  plan.  It  is  at  these 
times  that  the  coixrt  should  review  State 
agency  decisions  with  regard  to  the 
requirement  to  file  a  petition  for  TPR. 
Finally,  we  have  no  authority  to  suggest 
that  courts  prevail  in  situations  where 
there  is  a  disagreement  between  the 
court  and  the  State  agency  on  filing  a 
petition  for  TPR.  We  have  made  no 
change  to  the  regulation  in  response  to 
these  comments. 

Comment:  Several  commenters  sought 
regulations  on  the  responsibilities  of 
coiuts  and  State  agencies  to  finalize 
proceedings  to  terminate  parental  rights 
once  the  State  agency  has  filed  a 
petition  for  TPR.  A  couple  of 
commenters  proposed  that  we  suggest  a 
particular  time  frame  for  the  court  to 
finalize  a  TPR,  and  one  suggested  a  time 
frame  of  six  months.  A  third  conunenter 
suggested  that  we  require  the  State 
agency  to  continue  to  file  petitions  for 
TPR  if  a  court  denies  the  original 
petition. 

Response:  We  understand  the  concern 
that  court  and  State  agency  delays  occiu- 
once  a  petition  for  TPR  is  filed  such  that 
it  could  be  several  years  before  a  child 
is  finally  adopted.  However,  our 
authority  does  not  extend  into  the 
finalization  of  proceedings  for 
termination  of  parental  rights  as  this  is 
a  matter  of  State  law.  Therefore,  we  did 
not  make  any  changes  to  the  regulation 
in  response  to  these  comments. 

Comment:  A  few  commenters 
suggested  that  we  note  the  importance 
of  making  reunification  efforts  with  both 
parents  and  when  necessary,  filing  TPR 
petitions  on  both  parents. 

Response:  We  believe  that  we  have 
addressed  this  issue  in  a  separate 
section  of  the  regulation.  We  indicate  in 
§  1356.21(b)(5)  that  State  title  IV-B/IV- 
E  agencies  can  use  the  Federal  Parent 
Locator  Service  (FPLS)  in  expediting 
permanency.  In  that  paragraph  we 
encourage  States  to  use  the  FPLS  to 
locate  absent  parents  in  order  to  explore 
permanent  placements  or  piusue  TTR. 
To  avoid  duplication,  we  chose  to  make 
such  a  statement  in  the  reasonable 
efforts  section  to  encourage  States  to 
find  noncustodial  parents  early  in  a 
child's  stay  in  foster  care. 


Comment:  We  received  several 
comments  that  requested  funding  or 
program  guidance  on  staff  training, 
assessments,  case  planning,  and 
concurrent  planning  aroimd 
permanency. 

Response:  We  believe  that  we  can 
better  provide  practice-level  guidance 
through  technical  assistance  rather  than 
through  regulation. 

Section  1356.21(j)    Child  of  a  Minor 
Parent  in  Foster  Care 

This  section  implements  the  statutory 
provision  related  to  the  title  IV-E 
eligibility  of  the  child  of  a  minor  parent 
who  is  in  foster  care. 

Comment:  A  conunenter  suggested 
replacing  "must  include  amounts 

*  *  *  "  to  "may  include  amounts 

*  *  *  "  as  some  States  give  minor 
parents  financial  responsibility  for  the 
child. 

Response:  To  revise  this  provision  to 
be  permissive  would  be  in  conflict  with 
the  statutory  requirement.  Section 
475(4)(B)  of  the  Act  specifically  requires 
that  the  foster  care  maintenance 
payment  made  on  behalf  of  the  minor 
parent  "shall"  include  eunounts  that 
may  be  necessary  to  cover  the  foster  care 
maintenance  costs  of  a  child  of  a  minor 
parent  when  the  parent  and  child  are  in 
the  same  foster  family  home  or  child 
care  institution.  We,  therefore,  did  not 
change  this  paragraph  of  the  regulation 
to  reflect  the  commenter's  suggestion. 

Section  1356. 2l(k)    Removal  From  the 
Home  of  a  Specified  Relative  and 
§  1356.21(1)  Living  With  a  Specified 
Relative 

Section  1 356.2 l(k)  describes,  for  the 
purposes  of  meeting  the  requirements  of 
section  471(a)(1)  of  the  Act,  a 
"removal."  Section  1356.21(1)  sets  forth 
the  required  conditions  for  living  with 
a  specified  relative  prior  to  removal 
fi-om  the  home. 

Because  of  the  complexity  of  this 
issue,  we  thought  it  best  to  explain 
again  how  the  policy  has  changed  before 
discussing  the  comments  on  this  section 
of  the  regulation.  To  be  eligible  for  title 
IV-E  funding,  a  child  must,  among  other 
things,  be  removed  from  the  home  of  a 
relative  as  the  result  of  a  voluntary 
placement  agreement  or  a  judicial 
determination  that  continuation  in  the 
home  would  be  contrary  to  the  child's 
welfare.  Under  prior  policy,  we 
interpreted  the  term  "removal"  to  mean 
a  physical  removal.  As  a  result,  if  a 
child  was  residing  with  an  interim 
caretaker  who  was  a  relative  between 
the  time  the  child  lived  with  the 
custodial  parent  and  when  he  or  she 
entered  foster  care,  and  the  State 
intended  to  remove  custody  from  the 
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parent  but  let  the  child  remain  with  that 
interim  caretaker  relative,  the  child 
could  not  be  eligible  for  title  FV-E 
funding  because  the  child  was  not 
physically  removed  from  the  home  of  a 
relative.  This  policy  created  a 
disincentive  for  relative  placements.  To 
remove  this  inequity  between  relative 
and  nonrelative  caregivers,  we  now 
permit  the  removal  of  the  child  from  the 
home,  in  such  circumstances,  to  be  a 
"constructive"  (i.e.,  a  nonphysical) 
removal. 

As  a  result  of  the  comments  we 
received  on  this  proposed  policy,  we 
closely  examined  the  examples 
provided  in  the  preamble  to  the  NPRM 
and  the  proposed  regulatory  text  against 
the  statute.  As  a  result  of  this  further 
review,  we  do  not  believe  that  example 
(3)  on  page  50078  of  the  preamble 
should  have  been  included.  In  example 
(3),  the  living  with  and  removal  from 
requirements  were  satisfied  by  a 
physical  removal  from  the  interim 
relative  caretaker  with  whom  the  child 
lived  for  seven  months.  A  physical 
removal  from  the  home  of  an  interim 
relative  caretaker  caimot  satisfy  title  IV- 
E  eligibility  because  it  is  not  the  result 
of  a  voluntary  placement  or  a  judicial 
determination,  as  required  by  section 
472(a)(1)  of  the  Act. 

We  offer  a  summary  of  examples  to 
clarify  when  a  child  would  be  eligible 
for  title  rV-E  foster  care  under  the  rule. 
These  examples  presume  that  the  child 
is  eligible  for  AFDC  (according  to  the 
State  plan  in  effect  on  July  16,  1996)  in 
the  home  of  the  parent  or  other 
specified  relative: 

•  The  child  lived  with  either  a  related 
or  nonrelated  interim  caretaker  for  less 
than  six  months  prior  to  the  State's 
petition  to  the  court  for  removal  of  the 
child.  The  State  licenses  the  home  as  a 
foster  family  home  and  the  child 
continues  to  reside  in  that  home  in 
foster  care.  The  child  is  eligible  for  title 
IV-E  foster  care  if  he  or  she  lived  with 
the  parent  within  six  months  of  the 
State's  petition  to  the  court,  and  was 
constructively  removed  from  the  parent 

(  i.e.,  there  was  a  paper  removal  of 
custody). 

•  The  child  lived  with  either  a  related 
or  nonrelated  interim  caretaker  for  more 
than  six  months  prior  to  the  State's 
petition  to  the  court.  The  State  licenses 
the  home  as  a  foster  family  home  and 
the  child  remains  in  that  home  in  foster 
care.  The  child  is  ineligible  for  title  IV- 
E  foster  care  since  he  or  she  had  not 
lived  with  the  specified  relative  within 
six  months  of  the  State's  petition  to  the 
court,  and  was  not  removed  from  the 
home  of  a  relative.  (The  constructive 
removal  does  not  apply  to  this  situation 
because  it  had  been  more  than  sLx 


months  since  the  child  lived  with  the 
parent.) 

•  The  child  lives  with  a  related 
interim  caretaker  for  seven  months 
before  the  caretaker  contacts  the  State  to 
remove  the  child  from  his/her  home. 
The  agency  petitions  the  coiul  and  the 
court  removes  custody  from  the  parents 
and  the  agency  physically  removes  the 
child  from  the  home  of  the  interim 
related  caretaker.  The  child  would  not 
be  eligible  for  title  FV-E  foster  care  since 
he  or  she  had  not  lived  with  the  parent 
or  other  specified  relative  from  whom 
there  was  a  constructive  removal  within 
six  months  of  the  initiation  of  court 
proceedings.  (Although  the  child  was 
physically  removed  from  the  home  of 
the  related  interim  caretaker,  that 
removal  cannot  be  used  to  determine 
title  IV-E  eligibility  since  the  removal 
was  not  the  result  of  a  voluntary 
placement  agreement  or  judicial 
determination,  as  required  in  section 
472(a)(1)  of  the  Act.  Nor  does 
constructive  removal  apply  to  this 
situation  because  it  had  been  more  than 
six  months  since  the  child  lived  with 
the  parent  from  yvhom  custody  was 
removed.) 

•  The  child  lived  with  a  nonrelated 
interim  caretaker  for  seven  months 
before  the  caretaker  asks  the  State  to 
remove  the  child  from  his/her  home  and 
place  the  child  in  foster  care.  The  child 
is  ineligible  for  title  IV-E  foster  care 
because  he  or  she  had  not  lived  with  a 
parent  or  other  specified  relative  within 
six  months  of  the  petition. 

•  The  child  is  in  a  three-generation 
household  in  which  the  mother  leaves 
the  home.  The  grandmother  contacts  the 
State  agency  four  months  later  and  the 
agency  petitions  the  court  within  six 
months  of  the  date  the  child  lived  with 
the  mother  in  the  home.  The  State 
licenses  the  grandmother's  home  as  a 
foster  family  home  and  the  child 
continues  to  reside  in  the  home  in  foster 
care.  The  child  is  eligible  for  title  IV-E 
foster  care  since  he  or  she  lived  with  the 
parent  within  six  months  of  the  State's 
petition  to  the  court,  and  was 
constructively  removed  from  the 
parent's  custody. 

The  regulatory  text  has  been  amended 
to  reflect  this  change  in  policy  and  to 
more^learly  delineate  the  requirements 
of  living  with  and  removal  from  the 
home  of  a  specified  relative. 

Comment:  Several  commenters 
supported  the  policy  on  living  with  and 
removal  from  the  home  of  a  specified 
relative.  One  commenter  noted  that  the 
new  policy  enhances  a  child's  ability  to 
remain  with  a  relative  and  preserve  the 
child's  culture,  as  well  as  minimizes  the 
number  of  out-of-home  placements  a 
child  otherwise  might  experience. 


Response:  No  changes  were  necessary 
in  response  to  these  comments. 

Comment:  Three  commenters 
opposed  the  policy.  Some  of  the 
commenters  shared  beliefs  that:  (1)  The 
proposed  policy  creates  a  six-month 
statute  of  limitations  period  within 
which  an  abused  and  abandoned  child 
must  apply  for  foster  care  or  be  forever 
barred  from  receiving  such  benefits;  (2) 
the  policy  impermissibly  narrows  title 
rV-E  eligibility  for  children  living  with 
a  relative;  and  (3)  the  policy 
discriminates  against  relative  homes, 
and  is  in  violation  of  the  language  and 
intent  of  ASFA. 

Response:  We  have  retained  the 
proposed  policy  for  the  reasons  that 
follow.  In  order  to  be  eligible  for  title 
rV-E  foster  care,  a  child  must  be  eligible 
for  AFDC  in  his  or  her  own  home  in  the 
month  of  the  voluntary  placement 
agreement  or  initiation  of  court 
proceedings  (i.e.,  petition).  However,  if 
a  child  is  not  living  with  the  custodial 
relative  in  the  month  of  the  voluntary 
placement  agreement  or  petition,  then 
the  statute  allows  a  six-month  period 
during  which  the  child  may  reside  with 
an  interim  caretaker  and  still  be  eligible 
for  title  IV-E.  In  these  circumstances,  if 
a  child  is  not  living  with  the  specified 
relative  from  whom  he  or  she  is  being 
removed  in  the  month  of  the  voluntary 
placement  agreement  or  petition,  the 
child  can  be  deemed  eligible  for  that 
month  if:  (1)  The  child  had  been  living 
with  that  specified  relative  at  some  time 
within  the  six-month  period  prior  to 
that  month;  and  (2)  would  have  been 
eligible  in  the  home  of  that  specified 
relative  in  the  month  of  the  voluntary 
placement  agreement  or  petition  if  the 
child  had  continued  to  reside  with  the 
relative.  This  is  a  longstanding 
Departmental  policy  based  upon  the 
statutory  language  in  section 
472(a)(4)(ii)  of  the  Act,  and  consistent 
with  the  purpose  of  the  program  which 
is  to  provide  continuing  support  for  an 
AFDC-eligible  child  when  he  or  she 
cannot  live  safely  at  home. 

It  is  a  misinterpretation  to  suggest  that 
the  proposed  policy  narrows  title  IV-E 
eligibility  for  children  living  with 
relative  caretakers  and  is  discriminatory 
against  relatives  as  foster  caretakers. 
Rather  than  limiting  a  child's  eligibility 
or  discriminating  against  relative 
homes,  the  policy  supports  children 
remaining  with  related  caretakers  when 
the  State  determines  that  they  cannot 
live  safely  in  their  own  homes,  and 
applies  the  living  with  and  removal 
from  requirements  equitably  to  both 
relative  and  nonrelative  caretakers. 
Under  the  previous  policy,  if  a  parent 
left  a  child  with  a  nonrelated  caretaker 
and  the  agency  petitioned  the  court  for 
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and  still  be  eligible  for  title  IV-E  foster 
care.  We  do  not  have  the  authority  to 
waive  a  statutory  provision  and, 
therefore,  did  not  revise  the  regulations. 
The  flexibility  we  have  afforded  States, 
however,  is  to  allow  constructive 
removals  (i.e.,  paper  or  nonphysical 
removals)  in  order  to  provide  equal 
treatment  for  related  and  nonrelated 
caregivers. 

Comment:  One  commenter  supported 
allowing  "legal"  removals,  but  did  not 
believe  that  the  revised  interpretation  of 
the  removal  requirement  was  clearly 
expressed.  The  commenter  suggested 
language  be  included  that  more  clearly 
states  that  "legal"  removals  are  allowed. 

Response:  We  concur  with  the 
comment  and  have  revised  the 
regulatory  language  to  clarify  that  either 
physical  or  constructive  removals  are 
allowed. 

Comment:  A  commenter  suggested 
that  "interim  caretaker"  be  defined. 

Response:  We  have  revised  the 
regulatory  language  to  clearly  provide 
for  the  use  of  constructive  removals.  In 
doing  so,  we  have  removed  all 
references  to  interim  caretakers. 
Therefore,  there  is  no  need  to  define  this 
term  in  the  regulation. 

Comment:  A  commenter  expressed 
concern  that  the  restriction  of  "within 
six  months"  appears  to  contradict  other 
areas  of  title  IV-E  eligibility  where 
removal  from  the  home  of  a  specified 
relative  is  a  determining  factor. 

Response:  Removal  from  the  home  of 
a  specified  relative  is  one  of  several 
criteria  for  title  IV-E  eligibility,  as  is  the 
six-month  living  with  requirement.  The 
commenter  did  not  cite  references  for 
the  sections  of  the  Act  about  which  the 
concern  was  raised  and  we  do  not  find 
any  specific  citation  that  conflicts  with 
the  six-month  limitation.  No  changes 
were  made  to  the  regulation  based  upon 
this  comment. 

Comment:  One  commenter  asked  if  a 
child  must  be  AFDC  eligible  as  if  he  or 
she  had  been  living  in  his  or  her  home 
in  the  removal  month  even  in 
circumstances  where  the  child  is  not 
physically  removed  from  that  home. 

Response:  In  determining  title  IV-E 
foster  care  eligibility,  a  child  must  be 
eligible  for  AFDC  in  the  month  in  which 
either  a  voluntary  placement  agreement 
is  entered  into  or  a  petition  to  the  court 
is  initiated  to  remove  the  child  from  his 
or  her  home.  If  the  child  is  not  living 
with  a  specified  relative  at  that  time, 
then  section  472(a)(4)(B)(ii)  of  the  Act 
allows  a  six-month  period  of  time 
during  which  the  child  could  have  been 
living  with  an  interim  caretaker.  Under 
these  circumstances,  a  child  can  be 
considered  AFDC  eligible  in  the  month 
of  the  voluntary  placement  agreement  or 


petition  if:  (1)  The  child  had  been  living 
with  the  specified  relative  at  some  time 
within  the  six-month  period  prior  to 
that  month;  and  (2)  would  have  been 
eligible  in  the  home  of  the  specified 
relative  in  that  month  if  he  or  she  had 
continued  to  reside  with  the  relative. 

Comment:  One  commenter  asked  if 
there  must  be  a  physical  removal  for  a 
child  who  lives  with  the  same  relative' 
after  legal  custody  is  transferred  to  the 
State. 

Response:  Two  possible  scenarios  can 
be  derived  from  this  question.  In  the 
first,  a  child  is  living  with  his  or  her 
parent,  custody  is  transferred  to  the 
State  but  the  child  remains  in  the  home 
of  the  parent.  In  this  situation,  the  child 
is  not  in  foster  care  and  ineligible  for 
title  rV-E  foster  care.  However,  in  a 
second  scenario,  the  child  is  living  with 
a  related  interim  caretaker  for  less  than 
six  months  prior  to  the  State's  petition     ■' 
to  the  court  for  removal  of  the  child,  and 
custody  is  removed  from  the  parent.  The 
related  caretaker  is  licensed  as  a  foster 
family  home  and  the  child  continues  to 
live  in  that  home.  In  this  situation,  the 
child  remains  with  the  related  caretaker, 
who  is  now  a  licensed  foster  parent,  and 
the  child  is  eligible  for  title  IV-E  foster 
care. 

Comment:  One  commenter  asked 
whether  the  child  must  have  been  living 
with  the  specified  relative  from  whom 
custody  is  removed.  The  commenter 
pointed  out  that,  at  times,  a  child  could 
be  absent  from  such  a  home  for  six 
months  or  longer. 

Response:  Yes.  The  child  must  have 
been  living  with  the  specified  relative 
from  whom  custody  is  removed  at  some 
time  within  the  six-month  period  prior 
to  the  month  of  the  voluntary  placement 
agreement  or  initiation  of  court 
proceedings. 

Comment:  One  commenter  questioned 
the  State  agency's  ability  to  make  after 
the  fact  assessments  of  the  need  for 
foster  care  placement  when  families 
make  such  placements  initially  without 
the  agency's  involvement  or 
determination  that  such  placement/ 
family  disruption  was  necessary.  The 
commenter  expressed  concern  that  this 
could  create  an  incentive  to  get  higher 
foster  care  rates  in  lieu  of  lower  TANF 
rates. 

Response:  The  purpose  of  title  IV-E 
foster  care  is  to  provide  assistance  for 
the  maintenance  of  AFDC-eligible 
children  who  cannot  remain  safely  in 
their  own  homes.  It  is  not  for  the 
purpose  of  maintaining  children  in  the 
homes  of  noncustodial  relatives  when 
protection  in  their  own  home  is  not  an 
issue.  The  revised  policy  assures 
equitable  treatment  for  relative  and 
nonrelative  interim  caretakers  when  the 
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child  can  no  longer  remain  safely  with 
the  parent  or  other  custodial  relative. 
There  are.  however,  certain 
requirements  that  must  be  met  for 
AFDC-eligible  children  in  every  case:  (1) 
There  must  be  either  a  volimtary 
placement  agreement  between  the 
custodial  relative  and  the  State  agency, 
or  court  findings  that  it  is  contrary  to 
the  child's  welfare  to  remain  at  home 
and  that  reasonable  efforts  have  been 
made  to  prevent  placement;  (2)  the 
foster  care  provider's  home  {whether 
related  or  not)  must  be  fully  licensed  or 
approved  in  accordance  with  the  State 
licensing  standards;  and  (3)  the 
protective  and  permanency 
requirements  in  the  Act  must  be  met. 
We  want  to  emphasize  that  title  IV-E 
foster  care  funds  are  available  only 
when  the  child  is  at-risk  in  his  or  her 
own  home  and  all  other  eligibility 
criteria  are  met. 

Section  1356.21(m)    Review  of 
Payments  and  Licensing  Standards 

This  section  sets  forth  the  State  plan 
requirement  regarding  review  of  the 
appropriateness  of  payments  under  title 
rV-E,  as  well  as  State  licensing/approval 
standards  for  foster  homes.  No 
comments  were  received  on  this 
paragraph  and  therefore  we  made  no 
changes  to  the  regulation. 

Section  1356.21  (n)    Foster  Care  Goals 

This  section  provides  the 
requirements  related  to  foster  care  goals 
that  must  be  established  by  States. 

Comment:  One  commenter  requested 
an  explanation  of  the  criteria  for  these 
goals,  and  who  will  identify  the  goals. 

Response:  The  criteria  for  establishing 
these  goals,  and  who  will  identify  the 
goals,  is  left  to  the  individual  States  to 
determine.  One  example  would  be  to  set 
goals  to  reduce  the  number  of  children, 
in  a  given  year,  who  have  remained  in 
foster  care  for  at  least  24  months  by  a 
certain  percentage  for  each  succeeding 
year  and  provide  the  steps  that  the  State 
will  take  to  achieve  these  incremental 
reductions.  States  also  may  want  to 
align  their  foster  care  goals  with  those 
used  for  the  annual  report  on  State 
performance  imder  section  479A  of  the 
Act. 

Section  1356.21(o)    Notice  and 
Opportunity  To  Be  Heard 

This  section  implements  the  new 
requirement  of  the  case  review  system 
that  mandates  giving  notice  of  hearings 
and  an  opportunity  to  be  heard  to  foster 
parents,  preadoptive  parents  and 
relative  caregivers. 

Comment:  We  received  several 
comments  concerning  the  notification 
process  for  this  requirement.  Some 


commenters  suggested  that  the 
regulation  not  be  prescriptive 
concerning  who  must  provide  the 
notice,  while  others  recommended  that 
we  clarify  the  manner  in  which  the 
notice  is  given  and  who  is  responsible 
for  providing  the  notice.  One 
commenter  cautioned  that  we  not 
presume  that  foster  parents  will  receive 
notice  in  the  same  manner  as  other 
parties.  Another  commenter  suggested 
that  the  State  agency  be  responsible  for 
providing  notice.  One  commenter  raised 
a  concern  that  more  court  hearings 
could  occur  as  a  result  of  improper 
notice.  Another  commenter 
recommended  that  we  state  the  intent  of 
this  provision  is  for  notice  to  be  given 
in  a  timely  manner  and  that  the  hearings 
be  conducted  in  a  location  accessible  to 
the  child's  family. 

Response:  We  concur  with  the 
commenters  who  suggested  that  the 
regulation  not  be  prescriptive  with 
respect  to  who  must  provide  the  notice 
of  the  opportimity  to  be  heard.  Since  the 
State  title  IV-B/IV-E  agency  has  the 
ultimate  responsibility  for 
implementing  the  case  review  system 
requirements  in  section  475(5)of  the  Act 
and  we  do  not  regulate  the  courts,  we 
believe  that  such  decisions  are  best  left 
to  the  State.  Although  we  expect  that  a 
State  will  choose  to  use  the  same 
procedure  for  giving  notice  to  foster 
parents,  relative  caretakers,  and 
preadoptive  parents  as  it  does  for  the 
parents  and  others  who  are  parties  to 
the  case,  this  is  a  State  decision. 

We  also  agree  with  the  comment  that 
suggested  we  clarify  that  the  notification 
of  the  opporttmity  to  be  heard  be  given 
in  a  timely  manner  and  have  revised 
paragraph  (o)  accordingly.  The  right  to 
notification  of  an  opportunity  to  be 
heard  is  meaningless  unless  the 
individuals  are  notified  of  the 
opportxmity  to  be  heard  at  the  review  or 
hearing  in  a  timely  manner. 

In  addition,  we  understood  the 
suggestion  that  we  require  that  the 
location  of  the  reviews  and  hearings  be 
accessible  to  parents  to  mean  the 
parents  from  whom  the  child  was 
removed  and  not  the  foster  parents, 
preadoptive  parents  or  relative 
caretakers.  We  did  not  revise  the 
regulation  as  a  result  of  this  comment 
since  such  a  requirement  is  not  covered 
by  the  statutory  provision,  the  purpose 
of  which  is  to  afford  the  primary 
caregivers  for  a  child  who  is  in  an  out- 
of-home  placement  the  opportunity  to 
provide  relevant  information  about  the 
child  at  the  review  and  hearing. 

Comment:  One  commenter  suggested 
that  the  regulatory  language  for  this 
section  be  the  same  as  that  in  the  Act. 


Response:  These  regidations 
implement  the  Act  and  clarify  for  States 
the  requirements  related  to  the  statutory 
provisions.  We  believe  that  this  section 
needs  additional  language  to  clarify  the 
statutory  provisions  and  therefore  have 
not  revised  the  regulation  in  the 
suggested  manner. 

Comment:  One  commenter  suggested 
that  we  require  States  to  provide 
extended  family  members  with  written 
notice  of  a  child's  entrance  into  foster 
care,  timelines  and  permanency  goals. ^ 

Response:  States  are  not  prohibited 
from  providing  extended  family 
members  with  written  notification  of  a 
child's  entrance  into  foster  care,  if  doing 
so  is  appropriate  for  the  situation,  in  the 
best  interests  of  the  child,  and 
consistent  with  the  administration  of 
the  State's  title  IV-E  State  plan. 
However,  we  believe  that  the  suggestion 
goes  beyond  the  statutory  authority; 
therefore  we  have  not  made  this  a 
requirement  in  the  regulation. 

Comment:  One  commenter  requested 
more  guidance  on  what  dociunentation 
the  State  has  to  give  caregivers,  e.g., 
court  reports,  in  preparation  for  their 
appearance  in  court.  This  commenter 
also  requested  that  we  require  States  to 
provide  notice  to  caregivers  who  have 
had  the  child  for  at  least  three  months 
during  the  two  years  preceding  the 
hearing. 

Response:  The  requirement  that  States 
give  foster  parents,  preadoptive  parents 
and  relative  caretakers  notice  of  and  an 
opportimity  to  be  heard  affords  these 
individuals  with  a  right  to  provide  input 
to  these  reviews  and  hearings.  However, 
it  does  not  confer  a  right  to  appear  in 
person  at  the  review  or  hearing.  The 
requirement  can  be  met  as  the  State  sees 
fit,  «uch  as  by  notification  to  the 
individuals  that  they  have  an 
opportunity  to  attend  the  review  or 
hearing  and  provide  input,  or 
notification  diat  they  can  provide 
written  input  for  consideration  at  the 
review  or  hearing.  Since  this  provision 
does  not  make  these  individuals  a  legal 
party  to  the  case  and  does  not  give  them 
a  right  to  appear  at  the  review  or 
hearing,  it  is  up  to  the  State  to 
determine  what  documentation,  if  any, 
to  provide,  consistent  with  Federal  and 
State  confidentiality  laws. 

In  addition,  requiring  that  a  State 
provide  notice  of  an  opportunity  to  be 
heard  to  previous  caregivers  goes 
beyond  the  statutory  language.  The 
statute  requires  only  that  notice  be  given 
to  caregivers  "providing  care"  for  the 
child.  This  does  not,  however,  prohibit    . 
a  State  from  offering  previous  caregivers  '' 
the  opportimity  to  be  heard,  if  the  State 
determines  it  is  appropriate  for  a 
particular  child's  situation. 
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Comment:  W  >  received  several 
comments  requ  3sting  clarification 
around  the  type  s  of  hearings  these 
individuals  shauld  be  attending,  and  the 
extent  of  their  [  articipation  in  the 
hearings.  One  c  ammenter  recommended 
that  the  regulat  on  clearly  lay  out  the 
types  of  hearinj  s  at  which  foster 
parents,  preado  jtive  parents  and 
relative  caretaki  srs  have  notice/ 
opportunity  to  pe  heard.  Some 
commenters  pointed  out  that  section 
475(5)(G)  of  tha  Act  gives  foster  parents, 
preadoptive  paients,  and  relative 
caregivers  the  right  to  notice  and  the 
opportunity  to  be  heard  at  "any  review 
or  hearing,"  and  is  not  limited  to  "any 
review  or  perm  inency  hearing." 
However,  one  cjmmenter  did  not  feel  it 
would  make  sei  ise  to  give  them  the 
opportunity  to  )articipate  in  purely 
procedural  heai  ings.  such  as  discovery 
hearings  or  hea  ings  addressing  purely 
legal  issues.  One  commenter  requested 
that  HHS  delete  the  requirement  that 
these  individuals  be  provided  an 
opportunity  to  )e  heard  at  the  six-month 
case  reviews,  and  that  the  decision  to 
invite  individui  ds  other  than  the 
biological  parei  its  should  be  made  on  a 
case-by-case  ba  ;is. 

Response:  Th  b  proposed  regulation 
provides  the  ty  )es  of  hearings  and 
reviews  that  re<  uire  notice  and  an 
opportunity  to  )e  heard  for  foster 
parents,  preado  ative  parents  and 
relative  caretak  !rs.  We  made  a  minor 
revision  to  the  i  egulatory  language, 
however,  to  cla  'ify  that  the  review  is  the 
six-month  peri(  die  review  as  described 
in  section  475(;  )(B)  of  the  Act.  We  did 
not  make  any  ft  irther  revisions  as  a 
result  of  these  c  omments  as  we  do  not 
believe  that  the  if  can  be  supported  by 
the  statute.  The  statute  specifically 
requires  that  th  !se  caretakers  be 
provided  noticf  and  an  opportunity  to 
be  heard  at  "an  r  review  or  hearing" 
held  with  respe  ct  to  the  child.  We, 
therefore,  do  nc  t  have  the  statutory 
authority  to  wa  ve  that  requirement  by 
allowing  a  Stat(  to  determine  on  a  case- 
by-case  basis  w  aether  these  caretakers 
should  be  prov  ded  an  opportunity  to  be 
heard  at  the  reviews.  Also,  as  stated 
above,  the  noti<  e  and  opportunity  to  be 
heard  does  not  [nean  that  these 
individuals  hai  e  to  be  invited  to  the 
reviews  and  he  uings.  This  requirement 
can  be  met  by  f  roviding  the  caretakers 
with  an  opport  mity  to  present  either 
written  or  oral  nput  that  can  then  be 
considered  at  t  le  review  or  hearing. 

Comment:  Sc  me  commenters 
suggested  that  I  hese  individuals  should 
not  have  the  rij  ht  to  be  present  during 
entire  hearings  or  access  to  confidential 
information  re^  arding  biological  parents 


that  is  likely  to  be  disclosed  in  a  full 
hearing. 

Response:  We  believe  that  the 
regulation  is  consistent  with  the  statute 
with  respect  to  the  rights  of  the  foster 
parents,  preadoptive  parents  and 
relative  caretakers  regarding  this 
provision  and,  therefore,  did  not  make 
any  changes.  The  provision  only  offers 
an  opportunity  to  be  heard  and  does  not 
afford  these  individuals  standing  as  a 
party  in  the  case.  As  discussed  in  the 
preamble  of  the  NPRM,  the  court, 
however,  is  not  precluded  firom  making 
appropriate  rulings  with  respect  to  any 
of  these  individuals.  Rather  than 
prescribing  in  regulation  that  these 
individuals  cannot  be  present  during 
the  entire  hearing  or  be  provided  with 
confidential  information,  we  believe 
those  decisions  are  best  left  to  the  State 
and  the  court  to  determine,  consistent 
with  Federal  and  State  confidentiality 
laws  and  the  best  interests  of  the  child. 

Comment:  We  received  several 
comments  concerning  legal  standing 
and  party  status  for  foster  and 
preadoptive  parents  and  relative 
caregivers.  One  commenter  suggested 
adding  language  to  the  effect  that  the 
court  can  give  standing  to  these 
individuals,  and  further  recommended 
that  the  States  set  criteria  for  receiving 
standing,  such  as  when  the  child  has 
been  in  a  particular  foster  home  for  a 
year.  One  conmienter  believes  that  these 
individuals  need  not  be  given  the  right 
to  legal  counsel  because  they  do  not 
have  standing. 

Response:  State  coiuls  have  the 
authority  to  make  appropriate  rulings 
with  respect  to  these  individuals.  We 
believe  that  to  impose  requirements  on 
States  related  to  stemding  goes  beyond 
the  intent  of  the  provision.  In  addition, 
the  right  to  provide  input  on  a  case  at 
a  hearing  does  not  convey  the  right  to 
legal  covmsel  to  these  individuals.  We 
have  not  made  any  changes  to  the 
regulation  in  response  to  these 
comments. 

Section  1356.22    Implementation 
Requirements  for  Children  Voluntarily 
Placed  in  Foster  Care 

This  section  sets  forth  requirements 
States  must  meet  to  receive  Federal 
financial  participation  (FFP)  for 
children  removed  from  home  under  a 
volimtary  placement  agreement. 

Comment:  W«  received  several 
comments  expressing  concern  around 
the  application  of  the  TPR  requirement 
to  children  voluntarily  placed  in  foster 
care.  Some  commenters  believe  that 
application  of  the  TPR  provision  to  this 
population  goes  beyond  the  statute.  One 
commenter  requested  that 
unaccompanied  refugee  minors  placed 


voluntarily  be  exempt  from  the  TPR 
provision. 

Response:  We  do  not  have  the 
statutory  authority  to  provide  an 
exemption  from  the  requirement  to  file 
a  TPR  for  particular  populations  of 
children.  Thus,  we  did  not  change  the 
regulation  to  provide  an  exemption  for 
children,  including  vmaccompanied 
refugee  minors,  placed  in  foster  care  by 
a  voluntary  placement  agreement.  The 
TPR  requirement  is  designed  to 
encourage  State  agencies  to  make  timely 
decisions  about  permanency  for 
children  in  foster  care.  Congress 
developed  the  TPR  provision  to  be 
applied  to  all  children  in  foster  care, 
whatever  their  entry  point  into  the 
system.  Exempting  groups  of  children 
from  the  requirements  would  be 
contrary  to  ASFA's  goal  to  shorten  a 
child's  time  in  foster  care.  Exceptions  to 
the  requirement  to  file  a  petition  for 
TPR  must  be  applied  on  a  case-by-case 
basis  considering  the  best  interests  of 
the  child,  consistent  with 
§1356.21(i)(2). 

Comment:  Many  commenters 
expressed  concern  that  there  are 
insufficient  protections  for  parents  who 
voluntarily  place  their  children  in  foster 
care,  and  that  States  have  an  affirmative 
obligation  to  notify  parents  of  the  ASFA 
requirements.  Some  commenters 
suggested  that  States  be  required  to 
provide  written  notification  to  the 
parents  or  guardian  at  the  time  they 
volimtarily  place  their  children  in  foster 
care  of  the  requirements  for  periodic 
reviews,  case  plans,  permanency 
hearings,  and  the  TPR  provisions. 

Response:  The  statute  and  the 
regulation  provide  sufficient  protections 
to  parents  who  voluntarily  place  their 
children  in  foster  care.  Section  472(f)(2) 
of  the  Act  requires  that  the  voluntary 
placement  agreement  specify,  at  a 
minimum,  the  legal  status  of  the  child 
and  the  rights  and  obligations  of  the 
parents  or  guardian,  the  child,  and  the 
agency  while  the  child  is  in  an  out-of- 
home  placement.  Further,  the  statute  at 
section  472(g)  of  the  Act  suggests  that  a 
voluntary  placement  agreement  is  a 
temporary  status,  such  that  the  parents 
or  guardian  have  the  capacity  and  right 
to  revoke  such  agreement  imless  a  coiul 
determines  that  return  to  the  home 
would  be  contrary  to  the  best  interests 
of  the  child.  The  regulation  at 
§  1356.22(c)  emphasizes  the  rights  of  the 
parents  in  this  regard  as  it  requires  the 
State  to  have  imiform  procedures, 
consistent  with  State  law,  for  revocation 
by  the  parents  of  a  voluntary  placement 
agreement.  In  addition,  the  regulation  at 
§  1356.21(g)  requires  that  the  case  plan 
be  developed  jointly  with  the  parent  or 
guardian.  Furthermore,  it  is  inciunbent 
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upon  the  State  to  work  toward  a  timely 
reunification  when  the  case  plan  goal  is 
to  return  the  child  to  his  or  her  parents 
or  guardian.  We,  therefore,  do  not 
believe  that  it  is  necessary  to  further 
prescribe  what  the  State  must  present  to 
the  parents  or  guardian  when  they 
voluntarily  place  a  child  in  foster  care. 

Comment:  One  commenter  was 
opposed  to  the  requirement  that  States 
establish  a  procediu-e  for  revocation  of 
a  voluntary  placement  agreement  by  the 
parents.  The  commenter  believed  that 
this  is  an  unnecessary  requirement 
unless  the  Department  has  evidence 
suggesting  that  parents  have  difficulty 
revoking  these  agreements  and  having 
their  children  retmned. 

Response:  The  requirement  that  States 
establish  a  procediu-e  for  revocation  of 
a  voluntary  placement  agreement  is  not 
new.  This  has  been  included  in  the 
voluntary  placement  agreement 
requirements  since  the  regulations  were 
issued  in  1983.  In  fact,  at  that  time,  the 
Department  determined  that  since  the 
practice  among  States  in  returning 
children  voluntarily  placed  is 
sufiiciently  responsive,  we  did  not  need 
to  impose  further  requirements  on 
States  to  specify  the  timing  and 
procedures  for  the  return  home  of  a*^^ 
voluntarily  placed  child,  as  public 
comment  had  suggested  at  that  time.  We 
believe  the  requirement  that  the  State 
have  uniform  procediu^es,  consistent 
with  State  law,  for  revocation  of  such 
agreements  provides  a  safeguard  for 
parents  who  voluntarily  place  their 
children  into  foster  care  and,  therefore, 
did  not  revoke  this  requirement. 

Comment:  One  commenter  suggested 
that  §  1356.22(a)(3)  be  revised  to  read. 
"45  CFR  1356.21  (f),  (g),  (h),  and  (i)." 

Response:  We  concur  with  these 
comments  and  have  amended  the 
regulation  accordingly.  We  agree  that 
paragraph  (f)  should  be  included  since 
it  sets  forth  the  sections  of  the  statute  to 
which  a  State  must  adhere  in  order  to 
meet  the  case  review  system 
requirements.  The  case  review  system 
applies  to  all  children  in  foster  care, 
including  children  placed  through  a 
voluntary  placement  agreement.  In 
addition,  we  concur  with  the  inclusion 
of  §  1356.21(g)  in  this  provision  since 
the  State  is  required  to  develop  a  case 
plan  for  each  child  in  foster  care, 
including  those  voluntarily  placed.  We 
also  agree  with  the  exclusion  of 
paragraph  (j)  since  that  sets  forth  the 
requirements  for  an  infemt  bom  to,  and 
placed  with,  a  minor  parent  who  is  in 
foster  care. 


Section  1356.30    Safety  Requirements 
for  Foster  Care  and  Adoptive  Home 
Providers 

This  section  pertains  to  safety 
requirements  for  foster  care  and 
adoptive  home  providers,  and  sets  forth 
conditions  under  which  States  cannot 
license  or  approve  foster  and  adoptive 
homes  if  the  State  finds  that  prospective 
foster  or  adoptive  parents  have  been 
convicted  of  certain  crimes. 

Comment:  We  received  several 
comments  and  questions  regarding  the 
application  of  the  criminal  records 
check  requirement  to  the  individuals 
and  groups  contained  within  the 
definition  of  foster  care  in  §  1355.20  of 
the  regulation.  Some  commenters 
recommended  that  the  criminal  records 
check  provision  not  be  applied  to  child 
care  facilities  or  to  unlicensed  relatives. 
One  commenter  suggested  that  child 
care  facilities  not  be  included  in  the 
requirement,  but  that  upon  discovery  of 
a  criminal  record,  the  facility  be 
required  to  undertake  corrective  action. 

Response:  To  address  these 
comments,  we  would  like  to  clarify  the 
requirements  for  States  that  institute  the 
criminal  records  check  provision  and 
the  requirements  for  States  that  do  not. 
The  criminal  records  check  provision 
does  not  extend  to  child  care  facilities; 
the  statute  specifically  limits  this 
requirement  to  prospective  foster  and 
adoptive  parents.  However,  in  order  to 
be  an  eligible  provider  for  title  FV-E 
funding  purposes,  in  all  cases  where  no 
criminal  records  check  is  conducted,  the 
licensing  file  must  include 
documentation  that  seifety 
considerations  with  respect  to  the 
caretakers  have  been  addressed.  This 
safety  documentation  requirement 
applies  to  child  care  institutions  in 
every  situation  and  to  prospective  foster 
and  adoptive  parents  in  States  that  opt 
out  of  the  criminal  records  check 
provision.  Since  this  provision  is  a  title 
rV-E  funding  requirement,  it  does  not 
extend  to  relative  homes  that  are  not 
licensed  or  approved  in  accordance 
with  State  licensing  standards  because 
children  placed  in  such  homes  are  not 
eligible  for  title  FV-E  funding. 

Comment:  Two  commenters  asked  if 
this  section  applies  to  currently  licensed 
foster  parents  and  approved  adoptive 
parents  whose  licensure  or  approval 
predates  the  passage  of  ASFA. 

Response:  The  provision  applies  to 
"prospective"  foster  and  adoptive 
parents.  Therefore,  the  provision  applies 
to  foster  and  adoptive  parents  who  are 
licensed  or  approved  after  the  date  of 
enactment  of  the  law  (November  19, 
1997),  or  the  approved  delayed  effective 


date  if  the  State  required  legislation  to 
implement  the  provision. 

Comment:  A  commenter  requested 
that  we  extend  the  requirements  for  a 
criminal  records  check  by  encouraging 
States  to  complete  checks  for  any 
member  of  the  household  over  the  age 
of  18. 

Response:  To  require  that  a  State 
conduct  criminal  records  checks  for 
anyone  other  than  prospective  foster 
and  adoptive  parents  goes  beyond  the 
statute. 

Comment:  One  commenter  requested 
clarification  that  this  provision  not  be 
interpreted  to  require  prospective  foster/ 
adoptive  parents  to  be  U.S.  residents  for 
the  last  five  years.  The  commenter 
expressed  belief  that  such  an 
interpretation  would  be  unfair  to 
prospective  caretakers  of  refugee 
minors. 

Response:  This  provision  does  not 
impose  a  time-specified  U.S.  residency 
requirement  on  prospective  foster  and 
adoptive  parents.  However,  for  the  State 
to  claim  title  IV-E  funds  on  behalf  of  a 
foster  or  an  adoptive  child,  the 
prospective  parent  and  the  child  must 
meet  the  requirements  in  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (PRWORA)  of  1996 
related  to  qualified  aliens.  ACYF-CB- 
PIQ-99-01  provides  guidance  with 
respect  to  when  alien  foster  and 
adoptive  parents  and  children  can  be 
eligible  for  title  IV-E. 

Comment:  Several  comments  were 
received  requesting  flexibility  in 
awarding  adoptive/foster  home  licenses 
to  individuals  who  have  been  convicted 
of  certain  crimes  within  the  last  five 
years.  There  is  a  concern  regarding  the 
requirement  to  automatically  deny 
eligibility  to  prospective  adoptive  and 
foster  parents  who  have  had  drug 
convictions  within  five  years.  It  was 
recommended  that  States  be  allowed  to 
make  individual  assessments  of  the 
prospective  parent's  ability  to  care  for  a 
child.  Also,  it  was  recommended  that 
States  have  flexibility  in  decisions 
concerning  rehabilitated  relatives. 

Response:  The  statute  is  very  explicit 
in  specifying  that  in  such  situations 
"final  approval  shall  not  be  granted." 
We,  therefore,  did  not  make  the 
suggested  changes  because  the  statute 
does  not  support  such  an  interpretation. 

Comment:  One  commenter 
recommended  that  the  phrase  in 
§  1356.30(b)(4),  "violent  crime, 
including  rape,  sexual  assault  *  *  *," 
be  revised  to  reflect  the  ASFA  language 
of  "crime  involving  violence."  The 
commenter  was  concerned  that  certain 
nonviolent  crimes,  such  as  robbery,  may 
involve  violent  actions  that  should  be 
considered  when  determining  the 
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adoptive  placements.  The  State  agency 
is  responsible  for  determining  the  type 
of  background  checks  necessary  to  meet 
the  safety  standards  established  by  the 
State. 

Comment:  A  commenter  requested 
clarification  concerning  which  criminal 
records  check  provisions  apply  to  title 
rV-B  and  which  apply  to  title  IV-E.  The 
commenter  believes  that  §  1356.30(b), 
(c),  and  (d)  are  requirements  only  for 
title  IV-E,  and  that  (e)  should  be  for 
children  in  licensed  homes  receiving 
title  rV-E  in  States  that  opt  out  of  the 
criminal  records  check  requirement. 
The  commenter  suggests  that  an 
additional  item  (f)  be  added  to  address 
safety  as  a  title  IV-B  requirement  for  all 
non-title  IV-E  out-of-home  placements. 

Response:  The  criminal  records  check 
requirement  is  both  a  title  IV-E  State 
plan  provision  and  an  eligibility 
requirement  for  title  FV-E  funding.  The 
specific  statutory  language  of  the 
provision  limits  its  authority  to 
eligibility  for  the  title  IV-E  foster  care 
maintenance  payment  and  adoption 
assistance  programs  under  a  State's  title 
IV-E  State  plan.  We,  therefore,  do  not 
have  the  statutory  authority  to  apply  the 
requirement  for  criminal  records  checks 
to  all  non-title  FV-E  out-of-home 
placements  of  children  and  did  not 
make  this  change  in  the  regulation. 

The  regulation  at  §  1356.30(e),  as 
proposed  in  the  NPRM,  would  apply 
more  broadly  than  only  to  those  States 
that  opt  out  of  the  criminal  records 
check  requirement.  Since  we  may  not 
have  made  this  clear,  we  have  separated 
the  requirements  of  this  paragraph  into 
two  sections  for  the  final  rule  to  clarify 
the  criteria  for  title  IV-E  eligibility.  We 
revised  §  1356.30(e)  to  apply  only  in 
States  that  opt  out  of  the  criminal 
records  check.  We  also  added  a 
paragraph  (f)  to  set  forth  the  safety 
requirements  that  must  be  addressed  for 
child  care  institutions,  which  are  not 
covered  under  the  criminal  records 
check  provision.  This  revision  only 
clarifies  the  requirements;  it  does  not 
change  the  substance  of  the 
requirements  in  any  way. 

Comment:  We  received  several 
conunents  concerning  the  inability  to 
claim  title  IV-E  until  the  criminal 
records  check  is  completed. 
Conunenters  noted  that  the  length  of 
time  required  to  complete  background 
checks,  particularly  Federal  Bureau  of 
Investigations  (FBI)  checks,  imfairly 
penalizes  States.  Several  conunenters 
recommended  that  States  be  allowed  to 
claim  FFP  retroactively  to  the  date  of 
placement  once  the  criminal  records 
check  has  been  completed,  while  others 
suggested  that  HHS  allow  provisional 
licensure  for  up  to  six  months  as  long 


as  application  for  the  criminal  records 
check  is  made  within  30  days  of 
placement.  Another  commenter 
suggested  that  States  be  allowed  to 
claim  FFP  if  the  safety  of  the  placement 
is  documented,  including  checking  the 
names  of  prospective  parents  against  the 
State's  child  abuse  registry,  while 
awaiting  completion  of  the  background 
check. 

Response:  Federal  matching  funds  for 
payments  to  foster  family  homes  under 
title  rV-E  cannot  be  permitted  until  all 
State  requirements  for  licensure  are 
satisfied.  Further,  the  criminal  records 
check  provision  restricts  eligibility  for 
title  IV-E  funding  until  after  the  home 
has  been  finally  approved  for  the 
placement  of  a  title  IV-E  eligible  child. 
In  fact,  the  plain  language  of  the 
criminal  records  check  provision 
requires  such  checks  on  prospective 
foster  and  adoptive  parents  "before"  the 
parent  can  be  approved  for  "placement 
of  a  child"  for  whom  foster  care 
maintenance  payments  or  adoption 
assistance  payments  "are  to  be  made." 
Accordingly,  to  allow  a  State  to  claim 
retroactively  back  to  the  date  of 
placement  would  be  in  conflict  with  the 
statute  which  bases  foster  family  home 
eligibility  on  licensure  or  approval  of 
the  home,  including  completion  of  a 
criminal  records  check. 

However,  we  recognize  that  some 
time  may  elapse  between  the  date  the 
requirements  are  satisfied  and  the  date 
on  which  the  license  or  approval 
actually  is  issued  to  the  foster  home.  We 
have  concluded  that  60  days  is  an  ample 
period  of  time  to  allow  between  the  time 
the  State  receives  all  the  information  on 
a  home  that  is  required  to  fully  license 
or  approve  it  and  the  date  on  which 
such  license  or  approval  is  issued. 
Therefore,  we  have  revised  the 
definition  of  "foster  family  home"  in  the 
regulation  to  allow  a  State  to  claim  title 
IV-E  reimbursement  for  a  period,  not  to 
exceed  60  days,  between  satisfaction  of 
the  approval  or  licensing  requirements 
and  the  actual  issuance  of  a  full  license 
or  approval.  This  accommodation  does 
not  conflict  with  the  statutory 
requirement  that  all  licensure 
requirements  must  be  satisfied  before  a 
foster  home  is  eligible  for  title  IV-E 
funding.  Rather,  it  is  recognition  that  a 
period  of  time  may  elapse  between 
when  the  eligibility  criteria  are  met  and 
the  time  it  takes  a  State  to  issue  a  license 
or  approval. 

Comment:  One  commenter  opposed 
linking  criminal  records  checks  to  title 
IV-E  eligibility. 

Response:  Since  the  requirement  for 
criminal  records  checks  is  statutorily 
linked  to  title  IV-E  eligibility,  we  did 
not  change  the  regulation. 
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Comment:  One  commenter  requested 
that  we  specify  that  the  costs  of 
conducting  criminal  records  checks  are 
allowable  administrative  costs  under 
title  IV-E. 

Response:  The  regulations  at 
§  1356.60(c)(2)  allow  States  to  claim 
costs  associated  with  the  recruitment 
and  licensing  of  foster  homes  as 
administrative  costs  under  title  IV-E. 
ACYF-PA-83-01  identifies  additional 
allowable  administrative  costs  specific 
to  the  title  IV-E  adoption  assistance 
program.  Since  the  criminal  records 
check  provision  is  a  condition  of 
licensure  or  approval  in  States  that  do 
not  opt  out  of  the  provision,  costs 
associated  with  criminal  records  checks 
for  prospective  foster  and  adoptive 
parents  are  allowable  under  title  IV-E 
when  claimed  pursuant  to  an  approved 
cost  allocation  plan.  No  revisions  were 
made  to  this  section  of  the  regulation 
since  this  is  already  covered  in 
§  1356.60  which  addresses  fiscal 
requirements  for  title  IV-E. 

Comment:  We  received  many 
comments  concerning  the  levels  of 
background  checks  required,  e.g.,  local. 
State,  and  Federal.  Comments  ranged 
from  those  that  approve  of  State 
discretion  in  deciding  what  level  of 
checks  to  conduct,  to  those  that  believe 
HHS  should  require  both  State  and 
Federal  background  checks.  One 
commenter  suggested  that  we  require  all 
States  to  conduct  Federal  criminal 
records  checks  on  prospective  parents 
who  have  been  living  in  a  State  for  less 
than  two  years,  while  another  suggested 
we  require  States  to  conduct 
background  checks  in  States  where  the 
prospective  parent  previously  resided. 

Response:  We  have  carefully 
considered  the  comments  in  this  area. 
We  concur  with  the  commenters  who 
approved  of  State  discretion  with 
respect  to  the  level  of  background 
checks  to  conduct  and,  therefore,  did 
not  make  any  changes  to  the  regulation. 
Although  the  comments  with  respect  to 
expanding  the  criminal  records  check 
requirement  were  good  suggestions,  we 
believe  that,  in  the  absence  of  any 
statutory  direction  in  this  area,  such 
decisions  are  best  left  to  the  State.  We 
do,  however,  encourage  States  to  be 
thorough  in  their  safety  assessments  of 
foster  homes  and  to  utilize  the 
information  sources  available  to  them  to 
the  fullest  extent  possible  to  assure  the 
safety  of  children  in  out-of-home 
placements. 

Comment:  We  received  some 
comments  suggesting  that  HHS  require 
more  extensive  background  checks, 
including  child  abuse  registries, 
domestic  violence  registries,  and  adult 
protective  services  records. 


Response:  These  are  good  suggestions 
and  we  encourage  States  to  routinely 
include  checks  of  State  registries  to 
assist  in  determining  whether  a 
potential  foster  family  home  is  safe. 
However,  we  believe  that  to  require  a 
State  to  include  such  checks  under  this 
provision  goes  beyond  the  statutory 
authority. 

Comment:  One  commenter  expressed 
concern  that  past  suspicions  of  child 
abuse  and  neglect  will  be  discarded,  and 
suggested  that  a  National  central  registry 
be  established  for  child  abuse  and 
neglect  records. 

Response:  The  establishment  of  a 
National  central  registry,  and  a 
requirement  that  States  participate  in 
such  a  registry,  goes  beyond  the 
statutory  authority.  We  did  not  make 
any  changes  to  the  regulations  based  on 
this  conunent  since  it  does  not  relate 
directly  to  criminal  records  checks. 

Comment:  Two  commenters 
expressed  concern  that  States  may  opt 
out  of  the  cmninal  records  check 
requirement. 

Response:  The  statute  specifically 
makes  the  criminal  records  check 
requirement  a  State  option.  However, 
§  1356.30(e)  and  (f)  of  the  regulation 
require  States  that  opt  out  of  the 
requirement  to  address  and  document 
safety  in  foster  and  adoptive  homes,  as 
well  as  child  care  institutions. 

Comment:  One  commenter  requested 
that  the  regulations  be  revised  to  specify 
that  an  Indian  tribe  may  elect  not  to 
conduct  or  require  criminal  records 
checks  on  foster  or  adoptive  parents  if 
it  obtains  an  approved  resolution  from 
the  governing  body  of  the  Indian  tribe. 

Response:  While  we  understand  that 
Tribes  often  license  or  approve  foster 
homes,  w'e  are  unable  to  modify  the 
regulation  based  on  this  comment. 
Tribes  may  only  receive  title  IV-E  funds 
pursuant  to  a  title  IV-E  agreement  with 
a  State.  A  tribe  that  enters  into  such  an 
agreement  must  comport  with  section 
471(a)(20)  of  the  Act  and  §  1356.30  in 
accordance  with  the  State  plan  in  order 
to  receive  title  IV-E  funding  on  behalf 
of  children  placed  in  the  homes  it 
licenses.  The  statute  expressly  gives  the 
State  the  authority  to  opt  out  of  section 
471(a)(20)  of  the  Act  through  State 
legislation  or  a  letter  from  the  Governor 
to  the  Secretary.  Agreements  between 
the  State  child  welfare  agency  and  other 
public  agencies  or  tribes  permit  those 
entities  to  have  placement  and  care 
responsibility  for  a  particular  group  of 
the  foster  care  population  under  the 
approved  State  plan.  Such  agreements 
do  not  permit  other  public  agencies  or 
tribes  to  develop  a  distinct  title  fV-E 
program  separate  from  that  operated 
under  the  approved  State  plan. 


Comment:  We  received  several 
comments  asking  for  clarification 
concerning  §  1356.30(e)  and  the 
procedures  and  documentation  required 
to  show  that  safety  considerations  have 
been  made  in  States  that  have  elected 
not  to  conduct  or  requfre  criminal 
records  checks.  One  conmaenter  asked 
for  guidance  on  what  processes  and 
procedures  should  be  in  place  in  lieu  of 
a  criminal  records  check.  Another 
commenter  suggested  that  the 
regulations  require  minimum 
documentation,  such  as:  Written  results 
of  an  on-site  inspection  of  the  home, 
group  care  facility,  or  institution;  a 
statement  that  the  home  meets  the 
minimal  standards  for  health  and  safety; 
and  an  assiu'ance  that  the  caregivers 
have  plans  or  procedures  for  protecting 
the  safety  of  children. 

Response:  Although  these  were  good 
suggestions,  we  do  not  believe  that  we 
have  the  statutory  authority  to  specify 
the  mechanism  or  documentation 
required  to  verify  that  safety 
considerations  have  been  made. 
Although  we  leave  that  decision  to  the 
State,  we  continue  to  require  that  the 
licensing  file  for  the  foster  family, 
adoptive  family,  child  care  institution 
and  relative  placement  contain 
documentation  that  shows  safety 
considerations  have  been  addressed.  In 
addition,  we  made  a  minor  revision  to 
the  regulation  to  clarify  that  the 
documentation  must  verify  that  the 
safety  considerations  have  been 
addressed.  We  strongly  encourage  States 
to  conduct  thorough  safety  checks  and 
utilize  all  available  information  sources 
to  the  fullest  to  assure  the  safety  of 
children  in  out-of-home  placements. 

Comment:  One  commenter  asked  for 
clarification  that  for  States  that  have 
elected  not  to  conduct  or  require 
criminal  records  checks,  title  IV-E  may 
be  claimed  as  long  as  the  licensing  file 
contains  documentation  that  safety 
considerations  have  been  addressed. 

Response:  We  do  not  believe  that  a 
change  is  required  in  the  regulation  to 
confirm  that  title  IV-E  can  be  claimed 
in  such  circumstances.  However,  we 
have  separated  the  requirements  of  this 
paragraph  into  two  sections  for  the  final 
rule  to  clarify  the  criteria  for  title  IV-E 
eligibihty.  We  revised  §  1356.3G(e)  to 
apply  only  in  States  that  opt  out  of  the 
criminal  records  check.  We  also  added 
a  paragraph  (f)  to  set  forth  the  safety 
requfrements  that  must  be  addressed  for 
child  care  institutions,  which  are  not 
covered  imder  the  criminal  records 
check  provision. 
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Sectionl356.50 
for  Noncomplii 
Title  IV-E  Stat^Plan 


Withholding  of  Funds 
ictice  With  the  Approved 


Fiscal  Requirements 


Although  we  did  not  propose 
amendments  to  §  1356.50  of  the 
regulations  in  t^e  NPRM,  we  are 
amending  it  in  this  final  rule  to  bring 
the  cross-referei  ices  contained  therein 
into  conformity  with  the  new 
regulations. 

Section  1356.6C 
(Title  IV-E) 

This  section  s  ets  for  the  fiscal 
requirements  ai  d  available  federal 
financial  partici  pation  for  title  IV-E 
costs 

In  §  1356.60(1 )  we  have  made  a 
technical  amendment  to  the  existing 
regulation  with  regard  to  matching  for 
title  rV-E  training,  in  order  to  make  it 
consistent  with  the  statute.  The  existing 
regulation  at  §  1356.60(c)(4)  authorizes 
States  to  use  ad  ninistrative  funds  at  a 
matching  rate  of  50%  for  the  training  of 
foster  and  adopiive  parents  and  staff  of 
licensed  or  appfoved  child  care 
institutions  that  provide  care  for 
children  receivi  ng  assistance  under  Utle 
rV-E.  The  existi  ng  regulation  also  limits 
associated  costs  to  per  diem  and  travel 
expenses.  Since  the  promulgation  of 
that  regulation,  the  statute  has  been 
amended  by  section  13715  of  the 
Omnibus  Budgqt  Reconciliation  Act  of 
1993,  to  authorise  State'  use  of  training 
funds  at  a  75%  natch  rate  for  the  short- 
term  training  of  current  or  prospective 
foster  or  adoptii  e  parents  as  well  as  staff 
of  licensed  child  care  institutions. 
Under  the  statu  e,  a  State's  claims  may 
include  but  are  lot  limited  to  per  diem 
and  travel. 

The  Departm<  nt  has  followed  the 
overriding  statu  tory  language  since  it 
was  enacted  (sej  ACYF-PI-94-15  and 
ACYF-PA-90-(  1).  However,  we  would 
like  to  take  this  opportimity  to  make  the 
regulatory  langx  age  consistent  with  the 
statute.  Because  this  change  is  technical 
in  nature,  and  d  oes  not  affect  policy,  we 
have  intluded  this  change  in  this  final 
rule.  We  are  res  :inding  existing 
paragraph  §  135  B. 60(c)(4)  and  amending 
§  1356.60(b)(1)  jo  make  this  technical 
change. 


Section  1356.71 
Eligibility  of  Ch 
the  Eligibility  oj 
Title  rV-E  Pwgiams 


This  section 
requirements 
of  State  compliance 
eligibility  provi  sions 
children  and 
paragraphs  (a) 
the  Act. 


Federal  Review  of  the 
Idren  in  Foster  Care  and 
Foster  Care  Providers  in 


s  ets  forth  the 
gc  veming  Federal  reviews 
with  the  title  IV-E 
as  they  apply  to 
care  providers  under 
(b)  of  section  472  of 


foi  iter  ( 


and 


Section  1356.71(a)    Purpose,  Scope  and 
Overview  of  the  Process 

Comment:  Three  commenters  were  of 
the  opinion  that  the  title  IV-E  review, 
because  its  major  focus  is  on 
documentation,  is  inconsistent  with  the 
new  outcomes-based  review  for  child 
and  family  services.  Two  commenters 
said  that  this  review  relies  solely  on 
individual  case  eligibility  for  pa)rments 
absent  any  consideration  of  good 
casework  practice  and  procedures. 

Response:  The  title  iV-E  foster  care 
eligibility  review  and  the  child  and 
family  services  review  are  different  in 
purpose  and  scope.  The  purpose  of  the 
title  rV-E  eligibility  review  is  to  validate 
the  accuracy  of  a  State's  claims  to  assure 
that  appropriate  payments  are  made  on 
behalf  of  eligible  children,  to  eligible 
homes  and  institutions,  at  allowable 
rates.  These  determinations  are  made 
most  effectively  by  an  examination  of 
the  case  record  and  payment 
documentation.  The  title  FV-E  review 
has  been  revised,  within  existing 
statutory  constraints,  to  strengthen  the 
State  and  Federal  partnership  through 
the  provision  of  corrective  action  and 
technical  assistance.  While  we 
acknowledge  the  importance  of  positive 
outcomes  for  the  children  and  families 
the  title  IV-E  foster  care  program  serves, 
we  also  acknowledge  oiu-  attendant 
stewardship  responsibility  in  the 
administration  of  this  pro-am. 

Comment:  We  received  five  conmients 
indicating  that  the  title  IV-E  eligibility 
review  penalizes  child  welfare  agencies 
when  certain  eligibility  requirements 
beyond  the  State's  control,  specifically 
those  related  to  the  documentation  of 
judicial  determinations,  are  not  met. 

Response:  We  recognize  that  child 
welfare  agencies  ultimately  may  be  held 
accountable  and  lose  title  IV-E  funding 
when  documentation  of  the  required 
title  rV-E  judicial  determinations  is  not 
secured.  Because  the  statute  specifically 
requires  judicial  determinations 
regarding  contrary  to  the  welfare  and 
reasonable  efforts,  however,  we  have  no 
authority  or  flexibility  to  modify  these 
requirements.  Where  the  statute 
permits,  we  have  afforded  State  child 
welfare  agencies  additional  time  to 
obtain  the  required  judicial 
determinations. 

Section  1356.71(b)    Composition  of 
Review  Team  and  Preliminary  Activities 
Preceding  an  On-Site  Review 

This  section  describes  the 
composition  of  the  on-site  review  team 
and  the  preliminary  activities  which  the 
State  must  undertake  prior  to  the  on-site 
review. 

Comment:  We  received  four 
comments  regarding  the  composition  of 


the  review  team,  including  requests  for 
specific  representatives  on  the  team, 
such  as  State  foster  care  review  board 
members,  child  advocates,  and 
individuals  with  expertise  on 
unaccompanied  refugee  minors.  One 
commenter  requested  that  we  require 
States  to  include  local  agency  staff  on 
the  review  team. 

Response:  The  purpose  of  the  title  IV- 
E  financial  review  is  to  assess  payment 
acciu-acy  through  an  examination  of 
case  record  documentation.  Those 
individuals  recommended  above  to 
participate  on  the  title  IV-E  review  team 
possess  expertise  that  would  be  utilized 
more  effectively  on  a  review  of  service 
delivery  issues,  such  as  the  child  and 
family  services  review.  During  the  title 
rV-E  pilot  reviews,  we  learned  that  the 
Federal /State  team  combination  assisted 
States  in  identifying  strategies  for 
training,  technical  assistance  and 
corrective  action,  and  augmented  the 
knowledge  of  State  staff  about  title  IV- 
E  eligibility  requirements.  For  these 
reasons,  we  see  no  benefit  in  expanding 
the  review  team  composition  to  include 
external  representatives.  The  State  may, 
however,  exercise  its  discretion  in 
deciding  the  range  of  State  and/or  local 
staff  to  include  on  the  team. 

Comment:  One  commenter  noted  that 
the  requirement  that  the  State  submit 
the  complete  payment  history  records 
for  each  sample  case  does  not  comport 
with  the  regulation  governing  records 
retention  at  45  CFR  part  74.  The 
commenter  inquired  if  ACF  could 
require  States  to  retain  the  payment 
history  for  a  child  in  out-of-home  care 
for  more  than  three  years.  We  received 
an  additional  comment  about  the 
difficulty  of  obtaining  the  payment 
history  for  a  child  in  care  for  10  years. 
A  third  commenter  requested 
clarification  regarding  whether 
complete  payment  history  encompassed 
only  the  six-month  period  under  review 
or  the  complete  life  of  the  case.  Another 
commenter  said  that  complete  payment 
history  should  be  required  only  when 
the  case  is  determined  to  be  ineligible.  . 

Response:  There  is  no  inconsistency 
between  the  requirement  that  a  State 
provide  the  complete  payment  history 
and  the  regulation  at  45  CFR  74.53(b) 
which,  in  pertinent  part,  states  that 
"Financial  records  *  *  *  shall  be 
retained  for  a  period  of  three  years  from 
the  date  of  submission  of  the  final 
expenditure  report  *  *  .*"  (emphasis 
added).  For  a  child  in  out-of-home  care, 
the  final  expenditure  report  would  not 
be  submitted  to  ACF  until  such  child  is 
discharged  from  foster  care.  Since  the 
title  rV-E  review  is  designed  to  look  at 
a  sample  of  more  recent  cases  emd 
because  ASFA  reinforces  moving 
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children  to  permanency  more 
expediently,  we  hope  not  to  encounter 
any  case  where  a  child  has  been  in 
foster  care  for  10  years.  In  those  rare 
instances  where  we  do  review  such  a 
case,  however,  the  payment  history 
must  reflect  the  title  IV-E  foster  care 
payments  for  the  duration  of  that  child's 
placement,  irrespective  of  the  initial 
date  of  placement,  if  the  case  is  still 
open  and  title  FV-E  payments  continue 
to  be  made  on  that  child's  behalf.  For 
these  reasons,  we  do  not  agree  that  this 
requirement  conflicts  with  45  CFR  part 
74  and  have  made  no  modifications  to 
this  section. 

We  have  concerns  with  the 
recommendation  that  the  complete 
payment  history  be  required  only  after 
a  case  is  determined  to  be  ineligible. 
The  purpose  of  the  tide  IV-E  foster  care 
eligibility  review  is  to  assure  that 
appropriate  payments  are  made  on 
behalf  of  eligible  children  at  allowable 
rates  to  eligible  homes  and  institutions. 
Our  experience  has  demonstrated  that 
assuring  that  "appropriate  payments  are 
made  *   *   *  at  allowable  rates"  is 
determined  as  the  result  of  identifying 
duplicate  payments,  overpayments, 
underpayments,  erroneous  payments 
and  related  fiscal  issues  for  each  case 
under  review  at  the  time  the  case  is 
being  reviewed.  Therefore,  we  have 
made  no  modification  to  this  section. 

Comment:  We  received  one  comment 
that  ACF  should  allow  sufficient  time 
for  States  to  prepare  for  the  review. 

Response:  We  acknowledge  our 
responsibility  to  assure  that  States 
receive  ample  notice  in  order  to  prepare 
for  a  title  iV-E  review.  We  recognize 
that  the  specific  preparation  time  may 
vary  by  State  and  may  change  as  States 
become  more  familiar  with  the  process. 
Taking  into  consideration  the  fact  that 
Federal  staff  also  will  require  time  to 
prepare  adequately  for  each  review,  we 
do  not  anticipate  Uie  lack  of  advance 
notice  becoming  an  issue  and,  therefore, 
prefer  not  to  regulate  the  notification 
period.  We  fully  expect  that  States  and 
Regional  Offices  will  negotiate  this 
aspect  of  the  review  in  a  mutually 
agreeable  manner. 

Section  1356. 71  (c)    Sampling  Guidance 
and  Conduct  of  Review 

This  section  describes  the  process  to 
be  used  to  select  the  title  IV-E  foster 
care  sample  of  children  to  be  reviewed. 

Comment:  Two  commenters 
recommended  that  the  description  of 
the  alternative  sampling  frame  to  be 
utilized  when  AFCARS  data  are 
unavailable  or  deficient  should  specify 
that  the  period  under  review  is  six 
months. 


Response:  We  concur  and  have 
revised  paragraph  {c)(l)  to  clarify,  that 
the  period  imder  review  is  to  be 
consistent  with  one  AFCARS  six-month 
reporting  period  when  an  alternative 
sampling  methodology  is  utilized. 

Comment:  We  received  numerous 
comments  about  the  sample  that 
included  a  range  of  concerns  regarding 
its  statistical  validity,  its  applicability  to 
States  of  differing  sizes  with  varying 
populations  of  children  in  foster  care, 
its  accuracy  and  its  reliability.  Three 
commenters  questioned  the  rationale  for 
random  sampling  as  the  preferred 
methodology.  Several  commenters 
objected  to  the  error  rate  thresholds  as 
abstract  and  unreasonably  high.  One 
commenter  supported  the  thresholds  as 
fair  and  reasonable.  Several  commenters 
urged  us  not  to  regulate  the  sampling 
methodology  at  all. 

Response:  The  proposed  sampling 
methodology  is  designed  to  provide 
national  consistency  in  sample 
selection,  reduce  the  burden  on  States 
associated  with  drawing  their  own 
samples,  utilize  the  AFCARS  database, 
and  assure  statistical  validity.  In  our 
attempt  to  achieve  a  balance  between 
partnership  and  stewardship,  we 
considered  and  evaluated  several 
sampling  methodologies.  The 
methodology  chosen  was  the  result  of 
internal  deliberations  with  ACF 
statisticians  and  is  similar  to  the 
sampling  methodology  deployed 
throughout  the  historj'  of  the  title  IV-E 
reviews,  with  a  significant  modification 
that  affords  States  an  opportunity  for 
program  improvement  prior  to  an 
extrapolated  disallowance.  We  chose 
simple  random  sampling  as  the 
preferred  methodology  as  we  believe  it 
will  result  in  the  most  representative 
sample.  However,  we  expect  that  States 
will  work  closely  with  ACF  statisticians 
in  pulling  a  sample  that  is 
representative  and  fair.  We  further 
expect  that  regulating  the  sample  will 
afford  States  and  ACF  maximum 
accuracy,  uniformity,  consistency,  and 
reliability. 

Comment:  One  commenter  found  the 
terms  "first"  and  "second"  confusing, 
particularly  when  applied  to  the 
subsequent  three-year  reviews. 

Response:  We  concur  and  have 
modified  this  and  related  sections  to  use 
the  terms  "primary"  and  "secondary," 
respectively,  to  describe  the  reviews. 
The  review  of  80  cases  is  the  primary 
review.  In  those  instances  where  the  15 
percent  threshold  is  exceeded  and  the 
State  enters  into  a  PIP,  followed  by  a 
review  of  150  additional  cases,  this 
subsequent  review  will  be  referred  to  as 
the  secondary  review. 


Comment:  One  commenter 
recommended  that  all  States  have  an 
opportunity  to  have  their  primary 
review  at  the  15  percent  threshold,  since 
all  primary  reviews  may  not  be 
completed  within  three  years  of  the 
final  rule.  Another  commenter  noted 
that  the  tide  FV-E  monitoring 
regulations  do  not  indicate  when  ACF 
will  begin  conducting  these  reviews.  A 
third  commenter  indicated  that  States 
should  be  afforded  ample  time  to 
implement  the  various  requirements. 

Response:  We  agree  in  principle  and 
have  modified  this  section  accordingly 
to  reflect  that  each  State's  primary 
review  will  be  subject  to  the  15  percent 
threshold.  We  fully  anticipate  that  ACF 
and  States  will  work  together  to  assure 
that  the  primary  reviews  are  held  within 
a  reasonable  period  of  time  after 
publication  of  the  final  rule.  In  any 
event,  we  do  not  expect  that  States  will 
procrastinate  in  scheduling  their 
primary  reviews  once  they  have  been 
approached  by  ACF. 

Comment:  One  commenter 
recommended  that  we  delete  the  words 
"determined  to  be"  from  the  discussion 
of  disallowances  in  this  section,  noting 
that  the  disallowance  will  be  applicable 
for  the  period  of  time  that  the  case  was 
ineligible  and  not  from  the  date  the 
reviewer  discovered  the  ineligibility. 

Response:  We  concur  and  have 
modified  this  section  accordingly.  Any 
disallowance  will  be  applicable  to  the 
period  of  time  during  which  the  case  is 
ineligible  and  not  from  the  date  the 
reviewer  makes  the  determination  of 
ineligibility. 

Comment:  Several  commenters 
recommended  that  the  secondary  review 
should  be  limited  to  cases  where 
children  entered  foster  care  after  the  PIP 
was  implemented.  Four  commenters 
said  that  the  final  rules  should  not 
apply  to  children  who  entered  foster 
care  before  the  rule  was  finalized. 

Response:  We  do  not  concur  that  the 
secondary  review  should  include  only 
cases  of  children  who  entered  foster 
care  after  the  program  improvement 
plan  was  implemented  or  that  the  final 
rule  apply  only  to  children  who  entered 
foster  care  after  its  promulgation.  We 
will  apply  the  final  rule  prospectively 
.  so  that  States  are  only  responsible  for 
meeting  the  new  requirements  following 
the  effective  date  of  the  final  rule. 
Compliance  with  the  requirements  will 
be  evaluated  against  the  standards  in 
effect  at  the  time  the  action  was  taken. 
Therefore,  the  checklist  will  b.e 
modified  so  that  we  review  for  the  ACF 
policy  in  effect  at  the  time  of  the  action 
and  it  reflects  the  transition  time 
indicated  in  the  pertinent  sections  of 
§§  1355.20  and  1356.21(b)(2)  related  to 
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licensing  of  foi  ter  family  homes  and  the 
reasonable  effc  rts  determination 
regarding  finalizing  permanency  plans. 

Comment:  Cine  commenter  requested 
the  discussionjof  the  10  percent  and  15 
percent  error  tnresholds  be  clarified  to 
make  it  apparant  that  the  error  threshold 
for  the  primarr  review  is  eight  cases  or 
fewer  and  fom  cases  or  fewer — not 
simply  "8"  and  "4." 

Response:  We  agree  and  have 
modified  the  regulations  such  that  they 
consistently  e;  press  that  the  error 
threshold  for  t  le  primary  review  is  eight 
or  fewer  and  f(  lur  or  fewer  cases — not 
simply  eight  o:  •  four.  We  further  have 
revised  this  se  :tion  to  clarify  that  the 
error  rate  appl  cable  to  the  secondary 
review  of  150  :ases  is  10%. 

Comment:  C  ne  commenter  requested 
that  unaccomj  anied  refugee  minors  be 
excluded  from  the  sample  of  title  FV-E 
cases  reviewe(  . 

Response:  A  ny  child  on  whose  behalf 
title  rV-E  payi  lents  were  made  is 
subject  to  revii  sw.  No  statutory  basis 
exists  to  exclu  ie  any  specific 
population  fro  m  review  and, 
consequently,  no  modifications  were 
made  to  this  si  (ction. 

Section  1 3  56.  j  1(d)    Requirements 
Subject  to  Rev  ew 

This  section  describes  the 
requirements  !  ubject  to  the  title  IV-E 
eligibility  revi  jws. 

Comment:  C  ne  commenter  noted  that 
section  475(1)  of  the  Act  was 
inappropriate]  y  cross-referenced  in 
paragraph  (2). 

Response:  V  ^e  concur  and  have 
changed  this  qross-reference  to 
§  1356.30  which  addresses  the  safety 
requirements  lor  foster  care  and 
adoptive  honae  providers. 

Comment:  One  commenter  suggested 
that  all  Utle  Fy-E  requirements  be 
reviewed,  including  sections  471{a){16), 
475(1)  and  47S(5)(B)  of  the  Act  which 
are  the  requirements  for  case  plans  and 
six-month  periodic  reviews. 

Response:  ijhe  focus  of  the  title  FV-E 
foster  care  eligibility  review  is  those 
child  eligibility  criteria  set  forth  at 
section  472(a)ll)-(4)  of  the  Act  and  the 
criminal  recorids  checks  required  at 
section  471(a)  20)  of  the  Act.  The 
sections  notec  by  the  commenter  are 
addressed  in  t  le  child  and  family 
services  revie'  v  of  State  plan 
requirements,  and  we  made  no  changes 
to  this  section . 


Section  1356. 

This  sectioi  i 
checklist  will 
child  and 
on-site  title  FV 
review. 


^l(e)    Review  Instrument 

informs  States  that  a 
be  used  to  substantiate 

ider  eligibility  during  the 
-E  foster  care  eligibility 


Comment:  Three  commenters 
requested  that  the  review  instrument  be 
made  available  immediately  rather  than 
upon  publication  of  the  final  rule. 

Response:  It  would  be  premature  for 
us  to  publish  the  review  instrument 
until  the  rule  becomes  final.  Once  that 
occurs,  we  will  modify  the  instrument 
to  reflect  the  final  rule  and  make  it 
publicly  available. 

Section  1356.71(f)    Eligibility 
Determination — Child 

This  section  sets  forth  the  case  record 
requirement  of  documentation  to  verify 
a  child's  eligibility. 

Comment:  Two  commenters  requested 
that  the  specific  child  eligibility 
requirements  be  included  in  this 
section. 

Response:  We  concur  that  this  would 
be  helpful  to  States  and  have  modified 
this  section  accordingly. 

Section  1356.71(g)    Eligibility 
Determination — Provider 

This  section  sets  forth  the 
requirement  for  the  licensing  file  for 
each  case  imder  review. 

Comment:  One  commenter  supports 
obtaining  the  licensing  file  and 
indicates  that  we  should  look  "beyond" 
the  actual  license.  Another  commenter 
requested  that  the  specific  provider 
eligibility  requirements  be  included  in 
this  section.  A  third  commenter  wanted 
to  know  the  specific  licensing  standards 
to  which  States  will  be  held  accountable 
for  the  title  IV-E  foster  care  eligibility 
reviews.  A  fourth  commenter  requested 
clarification  regarding  the  scope  and 
extent  of  the  provider  review. 

Response:  The  State  plan  requirement 
at  section  471(a)(10)  of  the  Act  vests  the 
State  with  the  responsibility  for 
establishing  minimum  licensing 
standards  regarding  safety,  admissions 
policies,  sanitation,  and  civil  rights  for 
foster  family  homes  and  child  care 
institutions.  The  State  is  required  to 
apply  its  licensing  standards  to  any 
foster  family  home  or  child  care 
institution  receiving  funds  imder  titles 
IV-B  and  IV-E,  and  for  the  purposes  of 
title  IV-E,  only  place  children  in 
facilities  that  meet  the  Federal 
definition  of  a  foster  family  home  or 
child  care  institution.  However,  it  is  not 
within  the  scope  of  the  title  FV-E  foster 
care  eligibility  review  to  examine  the 
State  licensing  standards.  For  the  title 
FV-E  eligibility  review,  we  will 
determine  that  the  foster  family  home  or 
facility  has  a  valid  license  that 
encompasses  the  period  of  the  child's 
stay  under  review  and  that  the  safety 
requirements  at  §  1356.30  have  been 
addressed.  We  made  no  changes  to  the 
regulation  as  a  result  of  this  conunent. 


During  a  title  IV-E  eligibility  review, 
we  will  examine  a  provider's  license  to 
determine  that;  it  is  an  appropriate  type 
of  facility  (i.e.,  meets  the  definition  of  a 
foster  family  home  or  child  care 
institution),  the  license  is  valid  for  the 
duration  of  the  child's  placement,  and 
the  safety  requirements  at  §  1356.30 
have  been  addressed.  We  made  no 
changes  to  the  regulation  as  a  result  of 
this  comment. 

Section  1356.71(H)    Standards  of 
Compliance 

This  section  defines  the  terms 
"substantial  compliance"  and 
"noncompliance,"  and  describes  the 
disallowances  and  program 
improvement  plan  process. 

Comment:  One  commenter  indicated 
that  reviews  should  be  conducted 
aimually,  as  opposed  to  at  three-year 
intervals.  Another  commenter 
recommended  that  we  conduct  monthly 
audits.  A  third  coimnenter  suggested 
reviews  at  five-year  instead  of  three-year 
intervals  after  a  State  completes  its 
primary  review. 

Response:  The  frequency  of  the  title 
FV-E  reviews  is  not  statutorily 
mandated.  We  decided  that  three  years 
was  a  reasonable  time  frame, 
considering  that  some  States  may  be 
required  to  develop  a  PIP  after  their 
primary  review.  For  some  States,  the  PIP 
will  be  effective  for  as  long  as  one  year. 
Furthermore,  the  title  IV-E  review  is  not 
the  sole  mechanism  in  place  to  assure 
the  propriety  and  accuracy  of  State' 
claiming  procedures,  since  the  ACF 
Regional  Offices  review  the  quarterly 
claims  submitted  by  the  States.  For 
these  reasons,  and  because  States  will 
be  xmdergoing  an  intensive  child  and 
family  services  review  following  the 
publication  of  the  final  rule,  we  have 
made  no  modification  to  this  section. 

Comment:  One  commenter  was  of  the 
opinion  that  more  meaningful  sanctions 
should  be  imposed.  Another  commenter 
supported  ACF's  proposal  for  the 
disallowance  of  funds,  indicating  that  it 
provides  an  incentive  for  States  to  come 
into  compliance. 

Response:  We  carefully  considered 
various  options  in  developing  the 
penalty  structure  for  ineligible  cases  and 
believe  that  our  proposal  achieves  the 
appropriate  balance  between 
partnership  and  stewardship.  We  have 
developed  a  more  collaborative 
approach  with  the  goal  of  bringing  about 
the  desired  results  utilizing  a  process 
that  includes  technical  assistance  and 
corrective  action. 
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Section  13  56.71  (i)    Program 
Improvement  Plans 

This  section  sets  forth  the 
requirement  for  States,  determined  not 
to  be  in  substantial  compliance,  to 
develop  a  program  improvement  plan. 

Comment:  One  commenter  requested 
that  we  consider  a  provision  for  a  State 
to  negotiate  the  extension  of  a  PIP  in 
those  instances  when  a  legislative 
amendment  is  necessary  for  the  State  to 
achieve  substantial  compliance. 
■  Response:  We  concur  and  have 
modified  paragraph  (i)(l)(i)  to  reflect 
that  the  duration  of  the  program 
improvement  plan  will  be  determined 
jointly  by  the  State  and  the  ACF 
Regional  Office,  but  shall  not  exceed 
one  year,  unless  legislative  action  is 
required.  In  such  cases,  the  State  and 
ACF  will  negotiate  the  terms  and  length 
of  the  extension  not  to  exceed  the  last 
day  of  the  first  legislative  session  after 
the  date  of  the  program  improvement 
plan.  We  believe  that  this  time  frame  is 
sufficient  for  a  State  to  make  necessary 
statutory  changes  to  achieve  substantied 
compliance. 

Comment:  Several  commenters  said 
that  60  days  is  insufficient  time  for  a 
State  to  produce  a  comprehensive 
program  improvement  plan,  since  such 
a  plan  will  require  collaboration  with 
multiple  external  entities.  Proposed 
time  frames  ranged  from  120  days  to 
two  years.  Some  commenters  indicated 
that,  under  exceptional  circumstances,  a 
30-day  extension  should  be  an  option. 

Response:  An  extensive  period  of  time 
should  not  elapse  from  the  completion 
of  the  on-site  review  to  the  development 
of  the  PIP.  We  do  recognize,  however, 
that  occasionally  circumstances  may 
warrant  the  need  for  additional  time  for 
the  State  to  collaborate  with  entities 
outside  the  child  welfare  agency,  e.g., 
the  court  system.  We  have,  therefore, 
amended  paragraph  (i)(2)  to  reflect  a 
modification  from  60  days  to  90  days  for 
the  development  of  the  PIP. 

Section  1 356.71  (j)    Disallowance  of 
Funds 

This  section  sets  describes  how  funds 
to  be  disallowed  will  be  determined. 

Comment:  Two  commenters  noted 
that  we  reference  a  nonexistent 
paragraph  "(k)"  in  the  NPRM. 

Response:  We  recognize  this  oversight 
and  have  removed  the  reference  to 
paragraph  (k)  and  clarified  that,  in  the 
event  that  a  State  fails  to  submit  a  PIP, 
we  will  immediately  proceed  to  the 
secondary  review  process. 

Comment:  One  commenter  noted  that 
the  sample  period  for  a  review  after  the 
completion  of  a  PIP  should  be  the  first 
full  AFCARS  period  subsequent  to 
completion  of  the  PIP. 


Response:  It  is  oiur  intent  to  select  a 
sample  of  cases  from  AFCARS  for  the 
secondary  review  after  the  PIP  has  been 
completed.  In  most  instances,  the  most 
recent  State  AFCARS  submission 
subsequent  to  the  completion  of  the  PIP 
will  constitute  the  period  under  review. 

Comment:  One  commenter 
recommends  that  the  first  review  imder 
the  new  protocol  should  be  a  joint  pilot 
review  with  no  disallowances  taken  in 
order  to  demonstrate  ACF's  assertion 
that  the  primary  objectives  of  the 
reviews  include  promoting  federal/state 
partnerships,  focusing  on  program 
improvements  and  generating  useful 
information. 

Response:  We  conducted  12  title  IV- 
E  foster  care  eligibility  pilot  reviews 
over  the  past  three  years  to  inform  the 
development  of  the  new  protocol.  States 
were  afforded  many  opportiuiities  to 
volunteer  for  these  pilots.  We  do  not 
concur  with  the  recommendation  that 
we  defer  sanctions  until  after  the 
primary  review,  since  in  the 
development  of  the  process  we  already 
have  suspended  disallowances  for  more 
than  three  years. 

Comment:  One  commenter  requested 
clarification  regarding  the  term 
"universe  of  claims  paid."  Another 
commenter  requested  clarification 
regarding  the  scope  of  the  title  FV-E 
foster  care  disallowance  and  what  was 
included  in  it. 

Response:  The  term  "universe  of 
claims  paid"  means  the  Federal  share  of 
allowable  title  IV-E  foster  care 
maintenance  payments  and 
administrative  costs  for  the  period  of 
time  the  case  is  ineligible.  AJl  title  IV- 
E  funds  expended  during  the  quarter(s) 
the  case  is  ineligible  will  be  subject  to 
disallowance,  including  funds  for 
administrative  costs.  We  have  revised 
this  paragraph  in  the  final  rule  to 
specify  which  funds  will  be  reduced. 

Part  1357 — Requirements  Applicable  to 
Title  IV-B 

Section  1357.40    Direct  Payments  to 
Indian  Tribal  Organizations  (Title  IV-B, 
Subpart  1,  Child  Welfare  Services) 

This  section  provides  the   , 
requirements  for  Indian  Tribal 
Organizations  to  apply  for  and  receive 
direct  funds  under  title  IV-B,  subpart  1. 

We  made  a  technical  change  to 
§  1357.40  in  the  final  rule  to  incorporate 
a  1995  change  to  the  regulation  that  was 
mistakenly  eliminated  by  a  subsequent 
final  rule.  On  June  2,  1995,  we 
published  a  final  rule  (60  FR  28735- 
28737)  amending  the  regulations 
governing  direct  payments  to  Indian 
Tribal  Organizations  (ITOs)  for  child 
welfare  services.  The  revised  regulations 


added  a  description  of  the  formula  used 
to  calculate  the  amount  of  Federal  funds 
available  to  eligible  ITOs  under  title  IV- 
B.  A  new  paragraph,  §  1357.40{g)(6}, 
was  added  to  implement  the  new 
formula.  On  November  18,  1996,  we 
published  a  comprehensive  final  rule 
for  title  rV-B,  Child  and  Family  Services 
(61  FR  58632-58663),  which  amended 
§  1357.40  and  inadvertently  omitted  the 
paragraph  including  the  grant  formula 
for  ITOs. 

We  are  taking  this  opportunity  to 
restore  the  grant  formula  for  ITOs  to  the 
regulation  as  we  have  been  using  this 
formula  since  it  was  effective  in  FFY 
1996  (see  ACYF-IM-CB-95-28).  We 
have,  therefore,  made  a  technical 
amendment  to  add  the  grant  formula  in 
a  new  paragraph,  §  1357.40(d)(6). 

Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This  final  rule 
amends  existing  regiilations  concerning 
Child  and  Family  Services  by  adding 
new  requirements  governing  the  review 
of  a  State's  conformity  with  its  State 
plan  under  titles  IV-B  and  IV-E  of  the 
Social  Security  Act  (the  Act),  and 
implements  the  provisions  of  the  Social 
Security  Act  Amendments  of  1 994  (Pub. 
L.  103-432),  the  Multiethnic  Placement 
Act  (MEPA)  as  amended  by  Public  Law 
104-188,  and  certain  provisions  of  the 
Adoption  and  Safe  Families  Act  (ASFA) 
of  1997  (Pub.  L.  105-89). 

In  addition,  this  final  rule  sets  forth 
regu'ations  that  clarify  certain  eligibility 
criteria  that  govern  the  title  FV-E  foster 
care  eligibility  reviews  that  the 
Administration  on  Children,  Youth  and 
Families  (ACYF)  conducts  to  ensure  a 
State  agency's  compliance  with 
statutory  requirements  under  the  Act. 

We  received  no  comments  on  this 
section. 

Executive  Order  13132 

Executive  Order  13132  on  Federalism 
applies  to  policies  that  have  federalism 
implications,  defined  as  "regulations, 
legislative  comments  or  proposed 
legislation,  and  other  policy  statements 
or  actions  that  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  This  rule 
does  not  have  federalism  implications 
as  defined  in  the  Executive  Order. 
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Family  Well-Bi  ing  Impact 

As  required  )y  Section  654  of  the 
Treasury  and  C  eneral  Government 
Appropriations  Act  of  1999,  we  have 
assessed  the  inlpact  of  this  final  rule  on 
family  well-bemg.  The  final  rule 
implements  requirements  of  tides  IV-B 
and  rV-E  of  thi  Social  Security  Act 
relating  to  Federal  monitoring  and 
oversight  of  State  child  welfare 
programs.  The  rule  will  promote  child 
safety,  child  and  family  well-being  and 
permanence  fo  •  those  children  who 
must  be  remov  id  from  their  families 
temporarily  to  issure  their  safety.  The 
final  rule  will  1  lelp  to  ensure  that  States 
are  taking  appijopriate  steps  to  protect 
children  and  to  strengthen,  support  and 
stabilize  both  t  iological  and  adoptive 
families. 

Regulatory  Fle^bility  Act  of  1980 
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Comment:  One  commenter  argued 
that  the  regulation  was  not  in 
compliance  with  the  Unfunded 
Mandates  Reform  Act  (UMRA)  because 
the  ASFA  requirements  significantly 
increase  the  administrative  burden  and 
cost  for  State  courts  and  agencies,  which 
are  not  offset  by  an  increase  in  Federal 
funding. 

Response:  Section  201  of  the  UMRA 
states  that,  "[e]ach  agency  shall,  unless 
otherwise  prohibited  by  law,  assess  the 
effects  of  Federal  regulatory  actions  on 
State,  local,  and  tribal  governments,  and 
the  private  sector  (other  than  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  The  UNQIA  is  not  applicable  to 
the  codification  of  the  ASFA 
requirements  because  they  are 
specifically  set  forth  in  law.  Rather,  it  is 
the  requirements  and  procedures  of  the 
child  and  family  services  review  and  the 
title  rV-E  eligibility  review  processes 
which  come  imder  the  auspices  of  the 
UMRA. 

This  final  rule  does  not  impose  any 
mandates  on  State,  local,  or  tribal 
governments,  or  the  private  sector  that 
will  result  in  an  annual  expenditiue  of 
$100,000,000  or  more.  We  anticipate 
that  one-third  (17)  of  the  States  will  be 
reviewed  under  both  review  procedures 
each  year  and  that,  each  year, 
approximately  five  States  will  be 
required  to  complete  a  corrective  action 
plan  in  response  to  section  471(a)(18) 
compliance  issues,  for  an  annual  cost  of 
$352,420.  This  estimate  is  based  on  the 
burden  hoius  associated  with  each 
information  collection«identified  in  the 
"Paperwork  Reduction  Act"  section. 

Congressional  Review 

This  rule  is  not  a  major  rule  as 
defined  in  5  U.S.C.  Chapter  8. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 


reporting  or  record-keeping 
requirements  inherent  in  a  proposed  or 
final  rule.  This  final  rule  contains 
information  collection  requirements  in 
certain  sections  that  the  Department  has 
submitted  to  OMB  for  its  review. 

The  sections  that  contain  information 
collection  requirements  are:  1355.33(b) 
on  statewide  assessments,  and  (c)  on- 
site  review;  1355.35(a)  on  program 
improvement  plan;  1355.38(b)  and  (c) 
on  corrective. action  plans;  and 
1356.71(1)  on  program  improvement 
plan.  Section  1356  on  State  plan 
docimient  and  submission  requirements 
(OMB  Niunber  0980-0141)  and  case 
plan  requirements  (OMB  Niunber  0980- 
0140)  contains  information  collections. 
However,  these  are  approved  collections 
and  no  changes  are  being  made  at  this 
time. 

The  respondents  to  the  information 
collection  requirements  in  this  rule  are 
State  agencies.  The  Department  requires 
this  collection  of  information:  (1)  In 
order  to  review  State'  compliance  with 
the  provisions  of  the  statute  and 
implementing  regulations  of  titles  IV-B 
and  IV-E  of  the  Act;  and  (2)  effectively 
implement  the  statutory  requirement  at 
section  1123A  of  the  Act  which  requires 
that  regulations  be  promulgated  for  the 
review  of  child  and  family  services 
programs,  and  foster  care  and  adoption 
assistance  programs  for  conformity  with 
State  plan  requirements. 

Comment:  A  few  commenters  noted 
that  the  estimate  for  the  biuden  hours 
associated  with  §  1355.33(c),  the  on-site 
portion  of  the  child  and  family  services 
review,  was  too  low.  The  commenters 
observed  that  extensive  training  is 
required  to  prepare  reviewers. 

Response:  We  agree  and  have 
amended  the  estimate  accordingly.  In 
addition,  we  have  significantly 
increased  the  estimated  burden  for  the 
on-site  portion  of  the  child  and  family 
services  review  to  account  for  the 
logistics  associated  with  scheduling 
interviews. 
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We  received  and  considered  38  letters 
in  response  to  the  preclearance  Notice 
(63  FR  52703  (October  1,  1998)) 
published  in  order  to  obtain  approval  of 
this  information  collection  imder  the 
Paperwork  Reduction  Act.  Several 
commenters  submitted  comments  on  the 
October  1,  1998  Notice  in  conjimction 
with  their  comments  on  the  NPRM.  The 
comment  period  for  the  October  1,  1998 
Notice  closed  on  December  1.  1998 
while  the  comment  period  for  the 
NPRM  closed  on  December  17,  1998.  In 
our  opinion,  to  consider  late  comments 
constitutes  an  arbitrary  extension  of  the 
comment  period  for  certain  groups  or 
individuals.  Those  comments  pertaining 
to  the  October  1,  1998  Notice  that  were 
submitted  in  conjunction  with  the 
comments  on  the  NPRM  wrere  late  and 
were  not  considered. 

In  the  October  1,  1998  Notice,  we 
published,  in  their  entirety,  the 
statewide  assessment,  on-site  review 
instrument,  and  stakeholder  interview 
guide  used  in  conducting  the  child  and 
family  service  review.  Overwhelmingly, 
the  comments  we  received  were  very 
technical  in  nature.  Commenters  offered 
specific  suggestions  for  rephrasing  or 
adding  questions,  for  quantifying 
responses,  for  changes  in  terminology, 
and  for  increasing  the  objectivity  of  the 
instruments.  In  response  to  the 
comments  received,  each  instrument 
has  undergone  significant  revision.  We 
streamlined  the  statewide  assessment  so 
that  it  targets  State  performance  in 
satisfying  the  relevant  State  plan 
requirements  and  reports  on  the 
statewide  data  indicators  used  for 
determining  substantial  conformity.  The 
on-site  review  instrument  and 
stakeholder  interview  guide  have  been 
revised  to  increase  objectivity  in 
drawing  conclusions  regarding  the 
State's  performance  in  achieving  the 
outcomes  and  in  implementing  the 
systemic  factors.  Copies  of  the 
instruments  will  be  distributed  to  all 
State  agencies  and  posted  on  the  ACF 
web  site  immediately  following  the 
effective  date  of  this  regulation. 

List  of  Subjects 

45  CFR  Part  1355 

Adoption  and  foster  care.  Child 
welfare.  Grant  programs-Social 
programs. 

45  CFR  Part  1356 

Adoption  and  foster  care.  Grant 
programs-social  programs 

45  CFR  Part  1357 

Child  and  family  services.  Child 
welfare.  Grant  programs-Social 
programs 


(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.658,  Foster  Care 
Maintenance;  93.659,  Adoption 
Assistance;  and  93.645,  Child  Welfare 
Services — State  Grants) 

Approved:  September  23, 1999. 
Donna  E.  Shaiala, 
Secretary. 

Dated:  August  25,  1999. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

For  the  reasons  set  forth  in  the 
preamble  we  are  amending  45  CFR  parts 
1355,  1356,  and  1357  to  read  as  follows: 

PART1 355— GENERAL 

1.  The  authority  citation  for  part  1355 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  620  et  seq.,  42  U.S.C. 
670  et  seq.,  42  U.S.C.  1302. 

2.  Section  1355.20  is  amended  by 
revising  the  definition  of  Foster  care  and 
by  adding  the  following  definitions  in 
alphabetical  order  to  read  as  follows: 

§1355.20    Definitions. 

(a)  *   *   * 

Child  care  institution  means  a  private 
child  care  institution,  or  a  public  child 
care  institution  which  accommodates  no 
more  than  twenty-five  children,  and  is 
licensed  by  the  State  in  which  it  is 
situated  or  has  been  approved  by  the 
agency  of  such  State  or  tribal  licensing 
authority  (with  respect  to  child  care 
institutions  on  or  near  Indian 
Reservations)  responsible  for  licensing 
or  approval  of  institutions  of  this  type 
as  meeting  the  standards  established  for 
such  licensing.  This  definition  must  not 
include  detention  facilities,  forestry 
camps,  training  schools,  or  any  other 
facility  operated  primarily  for  the 
detention  of  children  who  are 
determined  to  be  delinquent. 
***** 

Date  a  child  is  considered  to  have 
entered  foster  care  means  the  earlier  of: 
The  date  of  the  first  judicial  finding  that 
the  child  has  been  subjected  to  child 
abuse  or  neglect;  or,  the  date  that  is  60 
calendar  days  after  the  date  on  which 
the  child  is  removed  from  the  home 
pursuant  to  §  1356.21(k).  A  State  may 
use  a  date  earlier  than  that  required  in 
this  paragraph,  such  as  the  date  the 
child  is  physically  removed  from  the 
home.  This  definition  determines  the 
date  used  in  calculating  all  time  period 
requirements  for  the  periodic  reviews, 
permanency  hearings,  and  termination 
of  parental  rights  provision  in  section 
475(5)  of  the  Act  and  for  providing  time- 
limited  reunification  services  described 
at  section  431(a)(7)  of  the  Act.  The 


definition  has  no  relationship  to 
establishing  initial  title  IV-E  eligibility. 

***** 

Entity,  as  used  in  §  1355.38,  means 
any  organization  or  agency  {e.g.,  a 
private  child  placing  agency)  that  is 
separate  and  independent  of  the  State 
agency;  performs  tide  IV-E  functions 
pursuant  to  a  contract  or  subcontract 
with  the  State  agency;  and,  receives  title 
IV-E  funds.  A  State  court  is  not  an 
"entity"  for  the  purposes  of  §  1355.38 
except  if  an  administrative  arm  of  the 
State  court  carries  out  title  IV-E 
administrative  functions  pursuant  to  a 
contract  with  the  State  agency. 

Foster  care  means  24-hour  substitute 
care  for  children  placed  away  from  their 
parents  or  guardians  and  for  whom  the 
State  agency  has  placement  and  care 
responsibility.  This  includes,  but  is  not 
limited  to,  placements  in  foster  family 
homes,  foster  homes  of  relatives,  group 
homes,  emergency  shelters,  residential 
facilities,  child  care  institutions,  and 
preadoptive  homes.  A  child  is  in  foster 
care  in  accordance  with  this  definition 
regardless  of  whether  the  foster  care 
facility  is  licensed  and  payments  are 
made  by  the  State  or  local  agency  for  the 
care  of  the  child,  whether  adoption 
subsidy  payments  are  being  made  prior 
to  the  finalization  of  an  adoption,  or 
whether  there  is  Federal  matching  of 
any  payments  that  are  made. 

Foster  care  maintenance  payments 
are  payments  made  on  behalf  of  a  child 
eligible  for  title  IV-E  foster  care  to  cover 
the  cost  of  (and  the  cost  of  providing) 
food,  clothing,  shelter,  daily       , 
supervision,  school  supplies,  a  child's 
personal  incidentals,  liability  insurance 
with  respect  to  a  child,  and  reasonable 
travel  for  a  child's  visitation  with 
family,  or  other  caretakers.  Local  travel 
associated  with  providing  the  items 
listed  above  is  also  an  allowable 
expense.  In  the  case  of  child  care 
institutions,  such  term  must  include  the 
reasonable  costs  of  administration  and 
operation  of  such  institutions  as  are 
necessarily  required  to  provide  the 
items  described  in  the  preceding 
sentences.  "Daily  supervision"  for 
which  foster  care  maintenance 
payments  may  be  made  includes: 

(1)  Foster  family  care — licensed  child 
care,  when  work  responsibilities 
preclude  foster  parents  fi-om  being  at 
home  when  the  child  for  whom  they 
have  care  and  responsibility  in  foster 
care  is  not  in  school,  licensed  child  care 
when  the  foster  parent  is  required  to 
participate,  without  the  child,  in 
activities  associated  with  parenting  a 
child  in  foster  care  that  are  beyond  the 
scope  of  ordinary  parental  duties,  such 
as  attendance  at  administrative  or 
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judicial  review  s,  case  conferences,  or 
foster  parent  ti  lining.  Payments  to  cover 
these  costs  ma  r  be:  included  in  the 
basic  foster  cai  b  maintenance  payment; 
a  separate  payi  aent  to  the  foster  parent, 
or  a  separate  p  lyment  to  the  child  care 
provider;  and 

(2)  Child  cat  ?  institutions — routine 
day-to-day  din  ction  and  arrangements 
to  ensure  the  v  ell-being  and  safety  of 
the  child. 

Foster  famil]  ■  home  means,  for  the 
purpose  of  tith  IV-E  eligibility,  the 
home  of  an  inc  ividual  or  family 
licensed  or  apj  roved  as  meeting  the 
standards  estal  lished  by  the  State 
licensing  or  approval  authority(ies)  (or 
with  respect  toj  foster  family  homes  on 
or  near  Indian  reservations,  by  the  tribal 
licensing  or  approval  authority(ies)), 
that  provides  2  4-hour  out-of-horae  care 
for  children.  T  le  term  may  include 
group  homes,  <  gency-operated  boarding 
homes  or  othei  facilities  licensed  or 
approved  for  ti  le  purpose  of  providing 
foster  care  by  t  le  State  agency 
responsible  foi  approval  or  licensing  of 
such  facilities.  Foster  family  homes  that 
are  approved  r  lust  be  held  to  the  same 
standards  as  fc  ster  family  homes  that 
are  licensed.  A  nything  less  than  full 
licensure  or  ap  proval  is  insufficient  for 
meeting  title  l\  -E  eligibility 
requirements,  states  may,  however, 
claim  title  FV-I  reimbursement  during 
the  period  of  ti  me  between  the  date  a 
prospective  foi  ter  family  home  satisfies 
all  requiremen  ;s  for  licensure  or 
approval  and  t  le  date  the  actual  license 
is  issued,  not  t )  exceed  60  days. 

Full  review  i  leans  the  joint  Federal 
and  State  revie  w  of  all  federally-assisted 
child  and  fami  y  services  programs  in 
the  States,  including  family  preservation 
and  support  services,  child  protective 

care,  adoption,  and 
independent  li  ving  services,  for  the 
purpose  of  det  (rmining  the  State's 
substantial  coi  formity  with  the  State 
plan  requiremi  ints  of  titles  IV-B  and  IV- 
E  as  listed  in  §1355.34  of  this  part.  A 
full  review  coi  sists  of  two  phases,  the 
statewide  assei  sment  and  a  subsequent 
on-site  review  as  described  in  §  1355.33 
of  this  part 


tie 
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National  Child  Abuse  and  Neglect 
Data  System  (NCANDS)  means  the 
voluntary  national  data  collection  and 
analysis  system  established  by  the 
Administration  for  Children  and 
Families  in  response  to  a  requirement  in 
the  Child  Abuse  Prevention  and 
Treatment  Act  {Pub.  L.  93-247),  as 
amended. 

Partial  review  means: 

(1)  For  the  purpose  of  the  child  and 
family  services  review,  the  joint  Federal 
and  State  review  of  one  or  more 
federally-assisted  child  and  family 
services  program(s)  in  the  States, 
including  family  preservation  and 
support  services,  child  protective 
services,  foster  care,  adoption,  and 
independent  living  services.  A  partial 
review  may  consist  of  any  of  the 
components  of  the  full  review,  as 
mutually  agreed  upon  by  the  State  and 
the  Adininistration  for  Children  and 
Families  as  being  sufficient  to  determine 
substantial  conformity  of  the  reviewed 
components  with  the  State  plan 
requirements  of  titles  IV-B  and  IV-E  as 
listed  in  §  1355.34  of  this  part;  and 

(2)  For  the  purpose  of  title  IV-B  and 
title  IV-E  State  plan  compliance  issues 
that  are  outside  the  prescribed  child  and 
family  services  review  format,  e.g., 
compliance  with  AFCARS 
requirements,  a  review  of  State  laws, 
policies,  regulations,  or  other 
information  appropriate  to  the  nature  of 
the  concern,  to  determine  State  plan 
compliance. 

Permanency  hearing  means: 

(1)  The  hearing  required  by  section 
475(5)(C)  of  the  Act  to  determine  the 
permanency  plan  for  a  child  in  foster 
care.  Within  this  context,  the  court 
(including  a  Tribal  court)  or 
administrative  body  determines  whether 
and,  if  applicable,  when  the  child  will 
be: 

(i)  Returned  to  the  parent; 

(ii)  Placed  for  adoption,  with  the  State 
filing  a  petition  for  termination  of 
parental  rights; 

(iii)  Referred  for  legal  guardianship; 

(iv)  Placed  permemently  with  a  fit  and 
willing  relative;  or 

(v)  Placed  in  another  planned 
permanent  living  arrangement,  but  only 
in  cases  where  the  State  agency  has 
documented  to  the  State  court  a 
compelling  reason  for  determining  that 
it  would  not  be  in  the  best  interests  of 
the  child  to  follow  one  of  the  four 
specified  options  above. 

(2)  The  permanency  hearing  must  be 
held  no  later  than  1 2  months  after  the 
date  the  child  is  considered  to  have 
entered  foster  care  in  accordance  with 
the  definition  at  §  1355.20  of  this  part  or 
within  30  days  of  a  judicial 
determination  that  reasonable  efforts  to 


reunify  the  child  and  family  are  not 
required.  After  the  initial  permanency 
hearing,  subsequent  permanency 
hearings  must  be  held  not  less 
ft'equently  than  every  1 2  months  during 
the  continuation  of  foster  care.  The 
permanency  hearing  must  be  conducted 
by  a  family  or  juvenile  court  or  another 
court  of  competent  jurisdiction  or  by  an 
administrative  body  appointed  or 
approved  by  the  court  which  is  not  a 
part  of  or  under  the  supervision  or 
direction  of  the  State  agency.  Paper 
reviews,  ex  parte  hearings,  agreed 
orders,  or  other  actions  or  hearings 
which  are  not  open  to  the  participation 
of  the  parents  of  the  child,  the  child  (if 
of  appropriate  age),  and  foster  parents  or 
preadoptive  parents  (if  any)  are  not 
permanency  hearings. 
*        *        *        *        * 

Statewide  assessment  means  the 
initial  phase  of  a  full  review  of  all 
federally-assisted  child  and  family 
services  programs  in  the  States, 
including  family  preservation  and 
support  services,  child  protective 
services,  foster  care,  adoption,  and 
independent  living  services,  for  the 
purpose  of  determining,  in  part,  the 
State's  substantial  conformity  with  the 
State  plan  requirements  of  titles  IV-B 
and  IV-E  as  listed  in  §  1355.34  of  this 
part.  The  statewide  assessment  refers  to 
the  completion  of  the  federally- 
prescribed  assessment  instrument  by 
members  of  a  review  team  that  meet  the 
requirements  of  §  1355.33(a)(2)  of  this 
part. 

3.  New  §§1355.31  through  1355.39 
are  added  to  read  as  follows: 

§  1 355.31     Elements  of  the  child  and  family 
services  review  system. 

Scope.  Sections  1355.32  through 
1355.37  of  this  part  apply  to  reviews  of 
child  and  family  services  programs 
administered  by  States  under  subparts  1 
and  2  of  title  IV-B  of  the  Act,  and 
reviews  of  foster  care  and  adoption 
assistance  programs  administered  by 
States  under  title  IV-E  of  the  Act. 

§  1 355.32    Timetable  for  the  reviews. 

(a)  Initial  reviews.  Each  State  must 
complete  an  initial  full  review  as 
described  in  §  1355.33  of  this  part 
during  the  four-year  period  after  the 
final  rule  becomes  effective. 

(b)  Reviews  following  the  initial 
review. 

(1)  A  State  found  to  be  operating  in 
substantial  conformity  during  an  initial 
or  subsequent  reviev/,  as  defined  in 
§  1355.34  of  this  part,  must: 

(i)  Complete  a  full  review  every  five 
years;  and 

(ii)  Submit  a  completed  statewide 
assessment  to  ACF  three  years  after  the 
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on-site  review.  The  statewide 
assessment  will  be  reviewed  joindy  by 
the  State  and  the  Administration  for 
Children  and  Families  to  determine  the 
State's  continuing  substantial 
conformity  with  the  State  plan 
requirements  subject  to  review.  No 
formal  approval  of  this  interim 
statewide  assessment  by  ACF  is 
required. 

(2)  A  State  program  found  not  to  be 
operating  in  substantial  conformity 
diu-ing  an  initial  or  subsequent  review 
will: 

(i)  Be  required  to  develop  and 
implement  a  program  improvement 
plan,  as  defined  in  §  1355.35  of  this 
part;  and 

(ii)  Begin  a  full  review  two  years  after 
approval  of  the  program  improvement 
plan. 

(c)  Reinstatement  of  reviews  based  on 
information  that  a  State  is  not  in 
substantial  conformity. 

(1)  ACF  may  require  a  full  or  a  partial 
review  at  any  time,  based  on  any 
information,  regardless  of  the  sovuce, 
that  indicates  the  State  may  no  longer  be 
operating  in  substantial  conformity. 

(2)  Prior  to  reinstating  a  full  or  partial 
review,  ACF  will  conduct  an  inquiry 
and  require  the  State  to  submit 
additional  data  whenever  ACF  receives 
information  that  the  State  may  not  be  in 
substantial  conformity. 

(3)  If  the  additional  information  and 
inquiry  indicates  to  ACF's  satisfaction 
that  the  State  is  operating  in  substantial 
conformity,  ACF  will  not  proceed  with 
any  further  review  of  the  issue 
addressed  by  the  inquiry.  This  inquiry 
will  not  substitute  for  the  full  reviews 
conducted  by,«ACF  under  §  1355.32(b). 

(4)  ACF  may  proceed  with  a  full  or 
partial  review  if  the  State  does  not 
provide  Ae  additional  information  as 
requested,  or  the  additional  information 
confirms  that  the  State  may  not  be 
operating  in  substantial  conformity. 

(d)  Partial  reviews  based  on 
noncompliance  with  State  plan 
requirements  that  are  outside  the  scope 
of  a  child  and  family  services  review. 
When  ACF  becomes  aware  of  a  title  IV- 
B  or  title  IV-E  compliance  issue  that  is 
outside  the  scope  of  the  child  and 
family  services  review  process,  we  will: 

(1)  Conduct  an  inquiry  and  require 
the  State  to  submit  additional  data. 

(2)  If  the  additional  information  and 
inquiry  indicates  to  ACF's  satisfaction 
that  the  State  is  in  compliance,  we  will 
not  proceed  with  any  further  review  of 
the  issue  addressed  by  the  inquiry. 

(3)  ACF  will  institute  a  partial  review, 
appropriate  to  the  nature  of  the  concern, 
if  the  State  does  not  provide  the 
additional  information  as  requested,  or 


the  additional  information  confirms  that 
the  State  may  not  be  in  compliance. 

(4)  If  the  partial  review  determines 
that  the  State  is  not  in  compliance  with 
the  applicable  State  plan  requirement, 
the  State  must  enter  into  a  progreun 
improvement  plan  designed  to  bring  the 
State  into  compliance.  The  terms,  action 
steps  and  time-frames  of  the  program 
improvement  plan  will  be  developed  on 
a  case-by-case  basis  by  ACF  and  the 
State.  The  program  improvement  plan 
must  take  into  consideration  the  extent 
of  noncompliance  and  the  impact  of  the 
noncompliance  on  the  safety, 
permanency  or  well-being  of  children 
and  families  served  through  the  State's 
title  IV-B  or  IV-E  allocation.  If  the  State 
remains  out  of  compliance,  the  State 
will  be  subject  to  a  penalty  related  to  the 
extent  of  the  noncompliance. 

(5)  Review  of  AFCARS  compliance 
will  take  place  in  accordance  with  45 
CFR  1355.40. 

§  1 355.33    Procedures  for  the  review. 

(a)  The  full  child  and  family  services 
reviews  will: 

(1)  Consist  of  a  two-phase  process  that 
includes  a  statewide  assessment  and  an 
on-site  review;  and 

(2)  Be  conducted  by  a  team  of  Federal 
and  State  reviewers  that  includes: 

(i)  Staff  of  the  State  child  and  family 
services  agency,  including  the  State  and 
local  offices  that  represent  the  service 
areas  that  are  the  focus  of  any  particular 
review; 

(ii)  Representatives  selected  by  the 
State,  in  collaboration  with  the  ACF 
Regional  Office,  from  those  with  whom 
the  State  was  required  to  consult  in 
developing  its  CFSP,  as  described  and 
required  in  45  CFR  part  1357.15(1); 

(iii)  Federal  staff  of  HHS;  and 

(iv)  Other  individuals,  as  deemed 
appropriate  and  agreed  upon  by  the 
State  and  ACF. 

(b)  Statewide  assessment.  The  first 
phase  of  the  full  review  will  be  a 
statewide  assessment  conducted  by  the 
internal  and  external  State  members  of 
the  review  team.  The  statewide 
assessment  must: 

(1)  Address  each  systemic  factor 
under  review,  including  the  statewide 
information  system;  case  review  system; 
quality  assurance  system;  staff  training; 
service  array;  agency  responsiveness  to 
the  community;  and  foster  and  adoptive 
parent  licensing,  recruitment  and 
retention; 

(2)  Assess  the  outcome  areas  of  safety, 
permanency,  and  well-being  of  children 
and  families  served  by  the  State  agency 
using  data  from  AFCARS,  NCANDS.  or, 
for  the  initial  review,  another  source 
approved  by  ACF.  The  State  must  also 
analyze  and  explain  its  performance  in 


meeting  the  national  standards  for  the 
statewide  data  indicators; 

(3)  Assess  the  characteristics  of  the 
State  agency  that  have  the  most 
significant  impact  on  the  agency's 
capacity  to  deliver  services  to  children 
and  families  that  will  lead  to  improved 
outcomes; 

(4)  Assess  the  strengths  and  areas  of 
the  State's  child  and  family  services 
programs  that  require  further 
examination  through  an  on-site  review; 

(1)  Include  a  listing  of  all  the  persons 
external  to  the  State  agency  who 
participated  in  the  preparation  of  the 
statewide  assessment  pursuant  to 

§§  1355.33(a}(2)(ii)  and  (iv);  and 

(2)  Be  completed  and  submitted  to 
ACF  within  4  months  of  the  date  that 
ACF  transmits  the  information  for  the 
statewide  assessment  to  the  State. 

(c)  On-site  review.  The  second  phase 
of  the  full  review  will  be  an  on-site 
review. 

(1)  The  on-site  review  will  cover  the 
State's  programs  imder  titles  IV-B  and 
rV-E  of  the  Act,  including  in-home 
services  and  foster  care.  It  will  be  jointly 
planned  by  the  State  and  ACF,  and 
guided  by  information  in  the  completed 
statewide  assessment  that  identifies 
areas  in  need  of  improvement  or  further 
review. 

(2)  The  on-site  review  may  be 
concentrated  in  several  specific  political 
subdivisions  of  the  State,  as  agreed 
upon  by  the  ACF  and  the  State; 
however,  the  State's  largest 
metropolitan  subdivision  must  be  one  of 
the  locations  selected. 

(3)  ACF  has  final  approval  of  the 
selection  of  specific  areas  of  the  State's 
child  and  family  services  continuum 
described  in  paragraph  (c)(1)  of  this 
section  and  selection  of  the  political 
subdiyrisions  referenced  in  paragraph 
(c)(2)  of  this  section. 

(4)  Sources  of  information  collected 
during  the  on-site  review  to  determine 
substantial  conformity  must  include, 
but  are  not  limited  to: 

(i)  Case  records  on  children  and 
families  served  by  the  agency; 

(ii)  Interviews  with  childr^  and 
families  whose  case  records  have  been 
reviewed  and  who  are,  or  have  been, 
recipients  of  services  of  the  agency; 

(iii)  Interviews  with  caseworkers, 
foster  parents,  and  service  providers  for 
the  cases  selected  for  the  on-site  review; 
and 

(iv)  Interviews  with  key  stakeholders, 
both  internal  and  external  to  the  agency, 
which,  at  a  minimum,  must  include 
those  individuals  who  participated  in 
the  development  of  the  State's  CFSP 
required  at  45  CFR  1357.15(1),  courts, 
administrative  review  bodies,  children's 
guardians  ad  litem  and  other 


4078 


federal  Register /Vol.  65,  No.  16 /Tuesday,  January  25,  2000 /Rules  and  Regulations 


individuals  or  bodies  assigned 
responsibility  or  representing  the  best 
interests  of  the  child. 

(5)  The  sample  will  range  from  30-50 
cases.  Foster  ci  ire  cases  must  be  drawn 
randomly  fron  AFCARS,  or.  for  the 
initial  review,  irom  another  source 
approved  by  A  CF  and  include  children 
who  entered  fc  ster  care  during  the  year 
under  review,  n-home  cases  must  be 
drawn  randomly  from  NCANDS  or  horn 
another  source  approved  by  ACF.  To 
ensure  that  all  program  areas  are 
adequately  represented,  the  Scimple  size 
may  be  increas  ed. 

(6)  The  samj  ile  of  30-50  cases 
reviewed  on-si  te  will  be  selected  from  a 
randomly  drav  m  oversample  of  no  more 
than  150  cases  The  oversample  must  be 
statistically  sij  nificant  at  a  90  percent 
compliance  ra  e  (95  percent  in 
subsequent  re\  iews),  with  a  tolerable 
sampling  error  of  5  percent  and  a 
confidence  co<  fficient  of  95  percent. 
The  additional  cases  in  the  oversample 
not  selected  fo  ■  the  on-site  review  will 
form  the  samp  e  of  cases  to  be  reviewed, 
if  needed,  in  o  'der  to  resolve 
discrepancies  )etween  the  data 
indicators  and  the  on-site  reviews  in 
accordance  wi  h  paragraph  (d)(2)  of  this 
section. 

(d)  Resolutun  of  discrepancies 
between  the  st  itewide  assessment  and 
the  findings  o)  the  on-site  portion  of  the 
review.  Discre  )ancies  between  the 
statewide  asse  jsment  and  the  findings 
of  the  on-site  j  ortion  of  the  review  will 
be  resolved  by  either  of  the  following 
means,  at  the  !  Itate's  option: 

(1)  The  subr  lission  of  additional 
information  b)  the  State;  or 

(2)  ACF  and  the  State  will  review 
additional  casi  is  using  only  those 
indicators  in  v  hich  the  discrepancy 
occurred.  ACF  and  the  State  will 
determine  joir  tly  the  number  of 
additional  casi  (s  to  be  reviewed,  not  to 
exceed  a  total  jf  150  cases  to  be  selected 
as  specified  in  paragraph  (c)(6)  of  this 
section. 

(e)  Partial  n  view.  A  partial  child  and 
family  service  i  review,  when  required, 
will  be  planne  i  and  conducted  jointly 
by  ACF  and  th  e  State  agency  based  on 
the  nature  of  t  le  concern.  A  partial 
review  does  m  >t  substitute  for  the  full 
reviews  as  req  aired  under  §  1355.32(b). 

(f)  Notificati  on.  Within  30  calendar 
days  foUowinj  either  a  partial  child  and 
family  service  ;  review,  full  child  and 
family  service ;  review,  or  the  resolution 
of  a  discrepan  ;y  between  the  statewide 
assessment  an  i  the  findings  of  the  on- 
site  portion  of  the  review,  ACF  will 
notify  the  Stat  s  agency  in  writing  of 
whether  the  S  ate  is,  or  is  not,  operating 
in  substantial  :onformity. 


§  1 355.34    Crtteria  for  detennining 
substantial  conformity. 

(a)  Criteria  to  be  satisfied.  ACF  will 
determine  a  State's  substantial 
conformity'  with  title  IV-B  and  title  IV- 
E  State  plan  requirements  based  on  the 
following: 

(1)  Its  ability  to  meet  national 
standards,  set  by  the  Secretary,  for 
statewide  data  indicators  associated 
with  specific  outcomes  for  children  and 
families; 

(2)  Its  ability  to  meet  criteria  related 
to  outcomes  for  children  and  families; 
and 

(3)  Its  ability  to  meet  criteria  related 
to  the  State  agency's  capacity  to  deliver 
services  leading  to  improved  outcomes. 

(b)  Criteria  related  to  outcomes. 

(1)  A  State's  substantial  conformity 
will  be  determined  by  its  ability  to 
substantially  achieve  the  following 
child  and  family  service  outcomes: 

(i)  In  the  area  of  child  safety: 

(A)  Children  are,  first  and  foremost, 
protected  from  abuse  and  neglect;  and, 

(B)  Children  are  safely  maintained  in 
their  own  homes  whenever  possible  and 
appropriate; 

(ii)  In  the  area  of  permanency  for 
children: 

(A)  Children  have  permanency  and 
stability  in  their  living  situations;  and 

(B)  The  continuity  of  family 
relationships  and  connections  is 
preserved  for  children;  and 

(iii)  In  the  area  of  child  and  family 
well-being: 

(A)  Families  have  enhanced  capacity 
to  provide  for  their  children's  needs; 

(B)  Children  receive  appropriate 
services  to  meet  their  educational  needs; 
and 

(C)  Children  receive  adequate  services 
to  meet  their  physical  and  mental  health 
needs. 

(2)  A  State's  level  of  achievement 
with  regard  to  each  outcome  reflects  the 
extent  to  which  a  State  has: 

(i)  Met  the  national  standard{s)  for  the 
statewide  data  indicator(s)  associated 
with  that  outcome,  if  applicable;  and, 

(ii)  Implemented  the  following  CFSP 
requirements  or  assurances: 

(A)  The  requirements  in  45  CFR 
1357. 15(p)  regarding  services  designed 
to  assure  the  safety  and  protection  of 
children  and  the  preservation  and 
support  of  families; 

(B)  The  requirements  in  45  CFR 
1357.15(q)  regarding  the  permanency 
provisions  for  children  and  families  in 
sections  422  and  471  of  the  Act; 

(C)  The  requirements  in  section 
422(b)(9)  of  the  Act  regarding 
recruitment  of  potential  foster  and 
adoptive  families; 

(D)  The  assurances  by  the  State  as 
required  by  section  422(b)(10)(C){i)  and 


(ii)  of  the  Act  regarding  policies  and 
procedures  for  abandoned  children; 

(E)  The  requirements  in  section 
422(b)(ll)  of  the  Act  regarding  the 
State's  compliance  with  the  Indian 
Child  Welfare  Act; 

(F)  The  requirements  in  section 
422(b)(12)  of  the  Act  regarding  a  State's 
plan  for  effective  use  of  cross- 
jurisdictional  resoiu^ces  to  facilitate 
timely  adoptive  or  permanent 
placements;  and, 

(G)  The  requirements  in  section 
471(a)(15)  of  the  Act  regarding 
reasonable  efforts  to  prevent  removals  of 
children  from  their  homes,  to  make  it 
possible  for  children  in  foster  care  to 
safely  retiun  to  their  homes,  or,  when 
the  child  is  not  able  to  return  home,  to 
place  the  child  in  accordance  with  the 
permanency  plem  and  complete  the 
steps  necessary  to  finalize  the 
permanent  placement. 

(3)  A  State  will  be  determined  to  be 
in  substantial  conforinity  if  its 
performance  on: 

(i)  Each  statewide  data  indicator 
developed  pursuant  to  paragraph  (b)(4) 
of  this  section  meets  the  national 
standard  described  in  paragraph  (b)(5) 
of  this  section;  and, 

(ii)  Each  outcome  listed  in  paragraph 
(b)(1)  of  this  section  is  rated  as 
"substantially  achieved"  in  95  percent 
of  the  cases  examined  during  the  on-site 
review  (90  percent  of  the  cases  for  a 
State's  initial  review).  Information  from 
various  soiu-ces  (case  records, 
interviews)  will  be  examined  for  each 
outcome  and  a  determination  made  as  to 
the  degree  to  which  each  outcome  has 
been  achieved  for  each  case  reviewed. 

(4)  The  Secretary  will,  using  AFCARS 
and  NCANDS,  develop  statewide  data 
indicators  for  each  of  the  specific 
outcomes  described  in  paragraph  (b)(1) 
of  this  section  for  use  in  determining 
substantial  conformity.  The  Secretary 
will  add,  amend,  or  suspend  any  such 
statewide  data  indicator(s)  when 
appropriate.  To  the  extent  practiced  and 
feasible,  the  statewide  data  indicators 
will  be  consistent  with  those  developed 
in  accordance  with  section  203  of  the 
Adoption  and  Safe  Families  Act  of  1997 
(Pub.  L.  105-89). 

(5)  The  initial  national  standards  for 
the  statewide  data  indicators  described 
in  paragraph  (b)(4)  of  this  section  will 
be  based  on  the  75th  percentile  of  all 
State  performance  for  that  indicator,  as 
reported  in  AFCARS  or  NCANDS.  The 
Secretary  may  adjust  these  national 
standards  if  appropriate.  The  initial 
national  standard  will  be  set  using  the 
following  data  sources: 

(i)  The  1997  and  1998  submissions  to 
NCANDS  (or  the  most  recent  and 
complete  2  years  available),  for  those 
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statewide  data  indicators  associated 
with  the  safety  outcomes;  and, 

(ii)  The  1998b,  1999c,  and  2000a 
submissions  to  AFCARS  (or  the  most 
recent  and  complete  report  periods 
available),  for  those  statewide  data 
indicators  associated  with  the 
permanency  outcomes. 

(c)  Criteria  related  to  State  agency 
capacity  to  deliver  services  leading  to 
improved  outcomes  for  children  and 
families.  In  addition  to  the  criteria 
related  to  outcomes  contained  in 
paragraph  (b)  of  this  section,  the  State 
agency  must  also  satisfy  criteria  related 
to  the  delivery  of  services.  Based  on 
information  from  the  statewide 
assessment  and  onsite  review,  the  State 
must  meet  the  following  criteria  for  each 
systemic  factor  in  paragraphs  (c)(2) 
through  (c)(7)  of  this  section  to  be 
considered  in  substantial  conformity: 
All  of  the  State  plan  requirements 
"  associated  with  the  systemic  factor  must 
be  in  place,  and  no  more  than  one  of  the 
state  plan  requirements  fails  to  function 
as  described  in  paragraphs  {c)(2) 
through  (c)(7)  of  this  section.  The 
systemic  factor  in  paragraph  Ic)(l)  of 
this  section,  is  rated  on  the  basis  of  only 
one  State  plan  requirement.  To  be 
considered  in  substantial  conformity, 
the  State  plan  requirement  associated 
with  statewide  information  system 
capacity  must  be  both  in  place  and 
functioning  as  described  in  the 
requirement.  ACF  will  use  a  rating  scale 
to  make  the  determinations  of 
substantial  conformity.  The  systemic 
factors  luider  review  are: 

(1)  Statewide  information  system:  The 
State  is  operating  a  statewide 
information  system  that,  at  a  minimum, 
can  readily  identify  the  status, 
demographic  characteristics,  location, 
and  goals  for  the  placement  of  every 
child  who  is  (or  within  the  immediately 
preceding  12  months,  has  been)  in  foster 
care  (section  422(b)(10)(B)(i)  of  the  Act); 

(2)  Case  review  system:  The  State  has 
procedures  in  place  that: 

(i)  Provide,  for  each  child,  a  written 
case  plan  to  be  developed  jointly  with 
the  child's  parent{s)  that  includes 
provisions:  for  placing  the  child  in  the 
least  restrictive,  most  family-like 
placement  appropriate  to  his/her  needs, 
and  in  close  proximity  to  the  parent' 
home  where  such  placement  is  in  the 
child's  best  interests;  for  visits  with  a 
child  placed  out  of  State  at  least  every 
12  months  by  a  caseworker  of  the 
agency  or  of  the  agency  in  the  State 
where  the, child  is  placed;  and  for 
documentation  of  the  steps  taken  to 
make  and  finalize  an  adoptive  or  other 
permanent  placement  when  the  child 
cannot  return  home  (sections 


422(b)(lO)(B)(ii),  471(a){16)  and 
475(5){A)oftheAct); 

(ii)  Provide  for  periodic  review  of  the 
status  of  each  child  no  less  frequently 
than  once  every  six  months  by  either  a 
court  or  by  administrative  review 
(sections  422(b)(10)(B)(ii),  471(a)(16) 
and  475(5)(B)  of  the  Act); 

(iii)  Assure  that  each  child  in  foster 
care  under  the  supervision  of  the  State 
has  a  permanency  hearing  in  a  family  or 
juvenile  court  or  another  court  of 
competent  jurisdiction  (including  a 
Tribal  court),  or  by  an  administrative 
body  appointed  or  approved  by  the 
court,  which  is  not  a  part  of  or  under  the 
supervision  or  direction  of  the  State 
agency,  no  later  than  12  months  from 
the  date  the  child  entered  foster  care 
(and  not  less  frequently  than  every  12 
months  thereafter  diuing  the 
continuation  of  foster  care)  (sections 
422(b)(10)(B)(ii),  471(a)(16)  and 
475(5)(C)oftheAct); 

(iv)  Provide  a  process  for  termination 
of  parental  rights  proceedings  in 
accordance  with  sections 
422(b)(10(B)(ii),  475(5)(E)  and  (F)  of  the 
Act;  and, 

(v)  Provide  foster  parents,  preadoptive 
parents,  and  relative  caregivers  of 
children  in  foster  care  with  notice  of 
and  an  opportunity  to  be  heard  in  any 
review  or  hearing  held  with  respect  to 
the  child  (sections  422(b)(10)(B)(ii)  and 
475(5)(G)oftheAct). 

(3)  Quality  assurance  system:  The 
State  has  developed  and  implemented 
standards  to  ensure  that  children  in 
foster  care  placements  are  provided 
quality,  services  that  protect  the  safety  t 
and  health  of  the  children  (section 
471(a)(22))  and  is  operating  an 
identifiable  quality  assvuance  system 
(45  CFR  1357.15(u))  as  described  in  the 
CFSP  that: 

(i)  Is  in  place  in  the  jurisdictions 
writhin  the  State  where  services 
included  in  the  CFSP  are  provided; 

(ii)  Is  able  to  evaluate  the  adequacy 
and  quality  of  services  provided  under 
the  CFSP; 

(iii)  Is  able  to  identify  the  strengths 
and  needs  of  the  service  delivery  system 
it  evaluates; 

(iv)  Provides  reports  to  agency 
administrators  on  the  quality  of  services 
evaluated  and  needs  for  improvement; 
and 

(v)  Eveiluates  measures  implemented 
to  address  identified  problems. 

(4)  Staff  training:  Tne  State  is 
operating  a  staff  development  and 
training  program  (45  CFR  1357.15(t)) 
that: 

(i)  Supports  the  goals  and  objectives 
in  the  State's  CFSP; 

(ii)  Addresses  services  provided 
under  both  subparts  of  title  IV-B  and 


the  training  plan  under  title  IV-E  of  the 
Act; 

(iii)  Provides  training  for  all  staff  who 
provide  family  preservation  and  support 
services,  child  protective  services,  foster 
care  services,  adoption  services  and 
independent  living  services  soon  after 
they  are  employed  and  that  includes  the 
basic  skills  and  knowledge  required  for 
their  positions; 

(iv)  Provides  ongoing  training  for  staff 
that  addresses  the  skills  and  knowledge 
base  needed  to  carry  out  their  duties 
with  regard  to  the  services  included  in 
the  State's  CFSP;  and, 

(v)  Provides  short-term  training  for 
current  or  prospective  foster  parents, 
adoptive  parents,  and  the  staff  of  State- 
licensed  or  State-approved  child  care 
institutions  providing  care  to  foster  and 
adopted  children  receiving  assistance 
under  title  IV-E  that  addresses  the  skills 
and  knowledge  base  needed  to  carry  out 
their  duties  with  regard  to  canng  for 
foster  and  adopted  children. 

(5)  Service  array:  Information  from  the 
Statewide  assessment  and  on-site 
review  determines  that  the  State  has  in 
place  an  array  of  services  (45  CFR 
1357.15(n)  and  section  422(b)(lQ)(B)(iii) 
and  (iv)  of  the  Act)  that  includes,  at  a 
minimum: 

(i)  Services  that  assess  the  strengths 
and  needs  of  children  and  families 
assisted  by  the  agency  and  are  used  to 
determine  other  service  needs; 

(ii)  Services  that  address  the  needs  of 
the  family,  as  well  as  the  individual 
child,  in  order  to  create  a  safe  home 
environment; 

(iii)  Services  designed  to  enable 
children  at  risk  of  foster  care  placement 
to  remain  with  their  families  when  their 
safety  and  well-being  can  be  reasonably 
assured; 

(iv)  Services  designed  to  help 
children  achieve  permanency  by 
returning  to  families  from  which  they 
have  been  removed,  where  appropriate, 
be  placed  for  adoption  or  with  a  legal 
guardian  or  in  some  other  planned, 
permanent  living  arrangement,  and 
through  post-legal  adoption  services; 

(v)  Services  that  are  accessible  to 
families  and  children  in  all  political 
subdivisions  covered  in  the  State's 
CFSP;  and, 

(vi)  Services  that  can  be 
individualized  to  meet  the  unique  needs 
of  children  and  families  served  by  the 
agency. 

(6)  Agency  responsiveness  to  the 
community: 

(i)  The  State,  in  implementing  the 
provisions  of  the  CFSP,  engages  in 
ongoing  consultation  with  a  broad  array 
of  individuals  and  organizations 
representing  the  State  and  county 
agencies  responsible  for  implementing 
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juvenile  court. 


the  CFSP  and  ( ither  major  stakeholders 

in  the  services 

including,  at  a 

representative^ 

providers,  fost  sr  care  providers,  the 


delivery  system 
minimum,  tribal 
consumers,  service 


and  other  public  and 


private  child  a  id  family  serving 
agencies  (45  C  Tl  1357.15(1)(4)); 

(ii)  The  agen:y  develops,  in 
consultation  w  ith  these  or  similar 
representative^,  annual  reports  of 
progress  and  services  delivered 
pursuant  to  th<!  CFSP  (45  CFR 
1357.16(a)); 

(iii)  There  is  evidence  that  the 
agency's  goals  md  objectives  included 
in  the  CFSP  re:  lect  consideration  of  the 
major  concern  of  stakeholders 
consulted  in  di  jveloping  the  plan  and  on 
an  ongoing  basis  (45  CFR  1357.15(m)); 
and 

(iv)  There  is  evidence  that  the  State's 
services  under  the  plan  are  coordinated 
with  services  c  r  benefits  under  other 
Federal  or  fedflrally-assisted  programs 
serving  the  same  populations  to  achieve 
the  goals  and  objectives  in  the  plan  (45 
CFR  1357.15(ii)). 

(7)  Foster  and  adoptive  parent 
licensing,  recruitment  and  retention: 

(i)  The  Statejhas  established  and 
maintains  stanpards  for  foster  family 
homes  and  child  care  institutions  which 
are  reasonably!  in  accord  with 
recommended  standards  of  national 
organizations  <  :oncemed  with  standards 
for  such  institi  itions  or  homes  (section 
471(a)(10)oft]ieAct); 

(ii)  "The  stan  lards  so  established  are 
applied  by  the  State  to  every  licensed  or 
approved  fost<  r  family  home  or  child 
care  institutioi  i  receiving  funds  under 
title  IV-E  or  l\  -B  of  the  Act  (section 
471{a)(10)oftieAct); 

(iii)  The  Sta  e  complies  with  the 
safety  requirei  lents  for  foster  care  and 
adoptive  placf  ments  in  accordance  with 
sections  471(a  (16),  471(a)(20)  and 
475(1)  of  the  /  ct  and  45  CFR  1356.30; 

(iv)  The  Stal  e  has  in  place  an 
identifiable  pr  Dcess  for  assuring  the 
diligent  recrui  tment  of  potential  foster 
and  adoptive  I  unilies  that  reflect  the 
ethnic  and  rac  ,al  diversity  of  children  in 
the  State  for  w  hom  foster  and  adoptive 
homes  are  needed  (section  422(b)(9)  of 
the  Act);  and, 

(v)  The  Stall  f  has  developed  and 
implemented  )lans  for  the  effective  use 
of  cross-jurisd  ictional  resources  to 
facilitate  time  y  adoptive  or  permanent 
placements  fo  waiting  children  (section 
422(b)(12)oftie  Act). 

(d)  Availabi  \ity  of  review  instruments. 
ACF  will  mak }  available  to  the  States 
copies  of  the  review  instruments,  which 
will  contain  t]  le  specific  standards  to  be 
used  to  detem  line  substantial 
conformity,  oi  i  an  ongoing  basis, 


whenever  significant  revisions  to  the 
instruments  are  made. 

§1355.35    Program  improvement  plans. 

(a)  Mandatory  program  improvement 
plan. 

(1)  States  found  not  to  be  operating  in 
substantial  conformity  shall  develop  a 
program  improvement  plan.  The 
program  improvement  plan  must: 

(i)  Be  developed  jointly  by  State  and 
Federal  staff  in  consultation  with  the 
review  team; 

(ii)  Identify  the  areas  in  which  the 
State's  program  is  not  in  substantial 
conformity; 

(iii)Set  forth  the  goals,  the  action  steps 
required  to  correct  each  identified 
weakness  or  deficiency,  and  dates  by 
which  each  action  step  is  to  be 
completed  in  order  to  improve  the 
specific  areas; 

(iv)  Set  forth  the  amount  of  progress 
the  statewide  data  will  make  toward 
meeting  the  national  standards; 

(v)  Establish  benchmarks  that  will  be 
used  to  measure  the  State's  progress  in 
implementing  the  program 
improvement  plan  and  describe  the 
methods  that  will  be  used  to  evaluate 
progress; 

(vi)  Identify  how  the  action  steps  in 
the  plan  build  on  and  make  progress 
over  prior  program  improvement  plans; 

(vii)  Identify  the  technical  assistance 
needs  and  sources  of  technical 
assistance,  both  Federal  and  non- 
Federal,  which  will  be  used  to  make  the 
necessary  improvements  identified  in 
the  program  improvement  plan. 

(2)  In  the  event  that  ACF  and  the  State 
cannot  reach  consensus  regarding  the 
content  of  a  program  improvement  plan 
or  the  degree  of  program  or  data 
improvement  to  be  achieved,  ACF 
retains  the  final  authority  to  assign  the 
contents  of  the  plan  and/or  the  degree 
of  improvement  required  for  successful 
completion  of  the  plan.  Under  such 
circumstances,  ACF  will  render  a 
written  rationale  for  assigning  such 
content  or  degree  of  improvement. 

(b)  Voluntary  program  improvement 
plan.  States  found  to  be  operating  in 
substantial  conformity  may  voluntarily 
develop  and  implement  a  program 
improvement  plan  in  collaboration  with 
the  ACF  Regional  Office,  under  the 
following  circumstances: 

(1)  The  State  and  Regional  Office 
agree  that  there  are  areas  of  the  State's 
child  and  family  services  programs  in 
need  of  improvement  which  cem  be 
addressed  through  the  development  and 
implementation  of  a  voluntary  program 
improvement  plan; 

(2)  ACF  approval  of  the  voluntary 
program  improvement  plan  will  not  be 
required;  and 


(3)  No  penalty  will  be  assessed  for  the 
State's  failure  to  achieve  the  goals 
described  in  the  voluntary  program 
improvement  plan. 

(c)  Approval  of  program  improvement 
plans. 

(1)  A  State  determined  not  to  be  in 
substantial  conformity  must  submit  a 
program  improvement  plan  to  ACF  for 
approval  within  90  calendar  days  from 
the  date  the  State  receives  the  written 
notification  from  ACF  that  it  is  not 
operating  in  substantial  conformity. 

(2)  Any  program  improvement  plan 
will  be  approved  by  ACF  if  it  meets  the 
provisions  of  paragraph  (a)  of  this 
section. 

(3)  If  the  program  improvement  plan 
does  not  meet  the  provisions  of 
paragraph  (a)  of  this  section,  the  State 
will  have  30  calendar  days  fi-om  the  date 
it  receives  notice  from  ACF  that  the  plan 
has  not  been  approved  to  revise  and 
resubmit  the  plan  for  approval. 

(4)  If  the  State  does  not  submit  a 
revised  program  improvement  plan 
according  to  the  provisions  of  paragraph 
(c)(3)  of  this  section  or  if  the  plan  does 
not  meet  the  provisions  of  paragraph  (a) 
of  this  section,  withholding  of  funds 
pursuant  to  the  provisions  of  §  1355.36 
of  this  part  will  begin. 

(d)  Duration  of  program  improvement 
plans. 

(1)  ACF  retains  the  authority  to 
establish  time  frames  for  the  program 
improvement  plan  consistent  with  the 
seriousness  and  complexity  of  the 
remedies  required  for  any  areas 
determined  not  in  substantial 
conformity,  not  to  exceed  two  years. 

(2)  Particularly  egregious  areas  of 
nonconformity  impacting  child  safety 
must  receive  priority  in  both  the  content 
and  time  frames  of  the  program 
improvement  plans  and  must  be 
addressed  in  less  than  two  years. 

(3)  The  Secretary  may  approve 
extensions  of  deadlines  in  a  program 
improvement  plan  not  to  exceed  one 
year.  The  circumstances  imder  which 
requests  for  extensions  will  be  approved 
are  expected  to  be  rare.  The  State  must 
provide  compelling  documentation  of 
the  need  for  such  an  extension.  Requests 
for  extensions  must  be  received  by  ACF 
at  least  60  days  prior  to  the  affected 
completion  date. 

(4)  States  must  provide  quarterly 
status  reports  (unless  ACF  and  the  State 
agree  upon  less  frequent  reports)  to 
ACF.  Such  reports  must  inform  ACF  of 
progress  in  implementing  the  measures 
of  the  plan. 

(e)  Evaluating  program  improvement 
plans.  Program  improvement  plans  will 
be  evaluated  jointly  by  the  State  agency 
and  ACF,  in  collaboration  with  other 
members  of  the  review  team,  as 
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described  in  the  State's  program 
improvement  plan  and  in  accordance 
with  the  following  criteria: 

(1)  The  methods  and  information  used 
to  measure  progress  must  be  sufficient 
to  determine  when  and  whether  the 
State  is  operating  in  subsequent 
substantial  conformity  or  has  reached 
the  negotiated  standard  with  respect  to 
statewide  data  indicators  that  fail  to 
meet  the  national  standard  for  that 
indicator; 

(2)  The  frequency  of  evaluating 
progress  will  be  determined  jointly  by 
the  State  and  Federal  team  members, 
but  no  less  than  annually.  Evaluation  of 
progress  will  be  performed  in 
conjunction  with  the  annual  updates  of 
the  State's  CFSP,  as  described  in 
paragraph  (f)  of  this  section; 

(3)  Action  steps  may  be  jointly 
determined  by  the  State  and  ACF  to  be 
achieved  prior  to  projected  completion 
dates,  and  will  not  require  any  further 
evaluation  at  a  later  date;  and 

(4)  The  State  and  ACF  may  jointly 
renegotiate  the  terms  and  conditions  of 
the  program  improvement  plan  as 
needed,  provided  that: 

(i)  The  renegotiated  plan  is  designed 
to  correct  the  areas  of  the  State's 
program  determined  not  to  be  in 
substantial  conformity  and/or  achieve  a 
standard  for  the  statewide  data 
indicators  that  is  acceptable  to  ACF; 

(ii)  The  amount  of  time  needed  to 
implement  the  provisions  of  the  plan 
does  not  extend  beyond  three  years  from 
the  date  the  original  program 
improvement  plan  was  approved; 

(lii)  The  terms  of  the  renegotiated 
plan  are  approved  by  ACF;  and 

(iv)  The  Secretary  approves  any 
extensions  beyond  the  two-year  limit. 

(f)  Integration  of  program 
improvement  plans  with  CFSP  planning. 
The  elements  of  the  program 
improvement  plan  must  be  incorporated 
into  the  goals  and  objectives  of  the 
State's  CFSP.  Progress  in  implementing 
the  program  improvement  plan  must  be 
included  in  the  annual  reviews  and 
progress  reports  related  to  the  CFSP 
required  in  45  CFR  1357.16. 

§  1 355.36    Withholding  Federal  funds  due 
to  failure  to  achieve  substantial  conformity 
or  failure  to  successfully  complete  a 
program  improvement  plan. 

(a)  For  the  purposes  of  this  section: 

(1)  The  term  "title  IV-B  funds"  refers 
to  the  State's  combined  allocation  of 
title  rV-B  subpart  1  and  subpart  2  funds; 
and 

(2)  The  term  "title  IV-E  funds"  refers 
to  the  State's  reimbiu-sement  for 
administrative  costs  for  the  foster  care 
program  under  title  IV-E. 

(b)  Determination  of  the  amount  of 
Federal  funds  to  be  withheld.  ACF  will 


determine  the  amount  of  the  State  title 
rV-B  and  IV-E  funds  to  be  withheld  due 
to  a  finding  that  the  State  is  not 
operating  in  substantial  conformity,  as 
follows: 

(1)  A  State  vvill  have  the  opportunity 
to  develop  and  complete  a  program 
improvement  plan  prior  to  any 
withholding  of  funds. 

(2)  Title  IV-B  and  IV-E  funds  will  not 
be  withheld  from  a  State  if  the 
determination  of  nonconformity  was 
caused  by  the  State's  correct  use  of 
formal  written  statements  of  Federal  law 
or  policy  provided  the  State  by  DHHS. 

(3)  A  portion  of  the  State's  title  IV-B 
and  rV-E  funds  will  be  withheld  by 
ACF  for  the  year  imder  review  and  for 
each  succeeding  year  until  the  State 
either  successfully  completes  a  program 
improvement  plan  or  is  found  to  be 
operating  in  substantial  conformity. 

(4)  The  amount  of  title  IV-B  and  title 
rV-E  funds  subject  to  withholding  due 
to  a  determination  that  a  State  is  not 
operating  in  substantial  conformity  is 
based  on  a  pool  of  funds  defined  as 
follows: 

(i)  The  State's  allotment  of  title  IV-B 
funds  for  each  of  the  years  to  which  the 
withholding  applies;  and 

(ii)  An  amount  equivalent  to  10 
percent  of  the  State's  Federal  claims  for 
title  IV-E  foster  care  administrative 
costs  for  each  of  the  years  to  which 
withholding  applies; 

(5)  The  amount  of  funds  to  be 
withheld  from  the  pool  in  paragraph 
(b)(4)  of  this  section  will  be  computed 
as  follows: 

(i)  Except  as  provided  for  in 
paragraphs  {b)(7)  and  (b)(8)  of  this 
section,  an  amoimt  equivalent  to  one 
percent  of  the  funds  described  in 
paragraph  (b)(4)  of  this  section  for  each 
of  the  years  to  which  withholding 
applies  will  be  withheld  for  each  of  the 
seven  outcomes  listed  in  §  1355.34(b)(1) 
of  this  part  that  is  determined  not  to  be 
substantially  achieved;  and 

(ii)  Except  as  provided  for  in 
paragraphs  (b)(7)  and  (b)(8)  of  this 
section,  an  amoimt  equivalent  to  one 
percent  of  the  funds  described  in 
paragraph  (b)(4)  of  this  section  for  each 
of  the  years  to  which  withholding 
applies  will  be  withheld  for  each  of  the 
seven  systemic  factors  listed  in 
§  1355.34(c)  of  this  part  that  is 
determined  not  to  be  in  substantial 
conformity. 

(6)  Except  as  provided  for  in 
paragraphs  (b)(7),  (b)(8),  and  (e)(4)  of 
this  section,  in  the  event  the  State  is 
determined  to  be  in  nonconformity  on 
each  of  the  seven  outcomes  and  each  of 
the  seven  systemic  factors  subject  to 
review,  the  maximum  amoimt  of  dtle 
IV-B  and  title  IV-E  funds  to  be 


withheld  due  to  the  State's  failiu-e  to 
comply  is  14  percent  per  year  of  the 
funds  described  in  paragraph  (b)(4)  of 
this  section  for  each  year. 

(7)  States  determined  not  to  be  in 
substantial  conformity  that  fail  to 
correct  the  areas  of  nonconformity 
through  the  successful  completion  of  a 
program  improvement  plan,  and  are 
determined  to  be  in  nonconformity  on 
the  second  full  review  following  the 
first  full  review  in  which  a 
determination  of  nonconformity  was 
made  will  be  subject  to  increased 
withholding  as  follows: 

(i)  The  amount  of  funds  described  in 
paragraph  (b)(5)  of  this  section  will 
increase  to  two  percent  for  each  of  the 
seven  outcomes  and  each  of  the  seven 
systemic  factors  that  continues  in 
nonconformity  since  the  immediately 
preceding  child  and  family  services 
review; 

(ii)  The  increased  withholding  of 
funds  for  areas  of  continuous 
nonconformity  is  subject  to  the 
provisions  of  paragraphs  (c),  (d),  and  (e) 
of  this  section; 

(iii)  The  maximum  amount  of  title  IV- 
B  and  title  IV-E  funds  to  be  withheld 
due  to  the  State's  failure  to  comply  on 
the  second  full  review  following  the 
first  full  review  in  which  the 
determination  of  nonconformity  was 
made  is  28  percent  of  the  funds 
described  in  paragraph  (b)(4)  of  this 
section  for  each  year  to  which  the 
withholding  of  funds  applies. 

(8)  States  determined  not  to  be  in 
substantial  conformity  that  fail  to 
correct  the  areas  of  nonconformity 
through  the  successful  completion  of  a 
program  improvement  plan,  and  are 
determined  to  be  in  nonconformity  on 
the  third  and  any  subsequent  full 
reviews  following  the  first  full  review  in 
which  a  determination  of 
nonconformity  was  made  will  be  subject 
to  increased  withholding  as  follows: 

(i)  The  amount  of  funds  described  in 
paragraph  (b)(5)  of  this  section  will 
increase  to  three  percent  for  each  of  the 
seven  outcomes  and  each  of  the  seven 
systemic  factors  that  continues  in 
nonconformity  since  the  immediately 
preceding  child  and  family  services 
review; 

(ii)  The  increased  withholding  of 
funds  for  areas  of  continuous 
nonconformity  is  subject  to  the 
provisions  of  paragraphs  (c),  (d),  and  (e) 
of  this  section; 

(iii)  The  maximum  amoimt  of  title  IV- 
B  and  title  IV-E  funds  to  be  withheld 
^  due  to  the  State's  failure  to  comply  on 
the  third  and  any  subsequent  full 
reviews  followring  the  first  full  review  in 
which  the  determination  of 
nonconformity  was  made  is  42  percent 
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of  the  funds  de  icribed  in  paragraph 
(b)(4)  of  this  section  for  each  year  to 
which  the  withiiolding  of  funds  applies, 
(c)  Suspensk  n  of  withholding. 
(1)  For  States  determined  not  to  be 
operating  in  su  )stantial  conformity, 
ACF  will  suspafad  the  withholding  of 
f-B  and  title  IV-E  funds 
I  that  a  program 
Ian  is  in  effect,  provided 


the  State  title  V 
during  the  time 
improvement 
that: 

(i)  The  progr.  im  improvement  plan 
conforms  to  tht  provisions  of  §  1355.35 
of thispart;  anc 

(ii)  Tne  State  is  actively  implementing 
the  provisions  i  )f  the  program 
improvement  p  ian. 

(2)  Suspensic  n  of  the  withholding  of 
funds  is  limitet  to  three  years  following 
each  review,  or  the  amount  of  time 
approved  for  in  iplementation  of  the 
program  impro  rement  plan,  whichever 
is  less. 

(d)  Terminati  ng  the  withholding  of 
funds.  For  Stat(  is  determined  not  to  be 
in  substantial  canformity,  ACF  will 
terminate  the  withholding  of  the  State's 
title  rV-B  and  t  tie  IV-E  funds  related  to 
the  nonconfom  ity  upon  determination 
by  the  State  an(  1  ACF  that  the  State  has 
achieved  substi  utial  conformity  or  has 
successfully  co  npleted  a  progreun 
improvement  plan.  ACF  will  rescind  the 
withholding  of  the  portion  of  title  FV- 

B  and  title  IV-I  i  funds  related  to  specific 
goals  or  action  steps  as  of  the  date  at  the 
end  of  the  quarter  in  which  they  were 
determined  to  have  been  achieved. 

(e)  Withhold]  ng  of  funds. 

(1)  States  det  srmined  not  to  be  in 
substantial  con  ormity  that  fail  to 
successfully  co  ntiplete  a  program 
improvement  p  Ian  will  be  notified  by 
ACF  of  this  fini  J  determination  of 
nonconformity  in  writing  within  10 
business  days  a  fter  the  relevant 
completion  datj  specified  in  the  plcui, 
and  advised  of  the  amount  of  title  IV- 
B  and  title  IV-I !  funds  which  are  to  be 
withheld. 

(2)  Title  rV-I  and  title  IV-E  funds 
will  be  withhel  d  based  on  the  following: 

(i)  If  the  Stat<  fails  to  submit  status 
reports  in  accoi  dance  with 
§  1355.35(d)(4)  or  if  such  reports 
indicate  that  th  b  State  is  not  making 
satisfactory  pre  gress  toward  achieving 
goals  or  action!  steps,  funds  will  be 
withheld  at  tha  :  time  for  a  period 
beginning  Octo  aer  1  of  the  fiscal  year  for 
which  the  dete  mination  of 
nonconformity  was  made  and  ending  on 
the  specified  c(  impletion  date  for  the 
affected  goal  oi  action  step. 

(ii)  Funds  re  ated  to  goals  and  action 
steps  that  have  not  been  achieved  by  the 
specified  completion  date  will  be 
withheld  at  tha  t  time  for  a  period 
beginning  Octc  ber  1  of  the  fiscal  year  for 


which  the  determination  of 
nonconformity  was  made  and  ending  on 
the  completion  date  of  the  affected  goal 
or  action  step;  and 

(iii)  The  withholding  of  funds 
commensurate  with  the  level  of 
nonconformity  at  the  end  of  the  program 
improvement  plan  will  begin  at  the 
latest  completion  date  specified  in  the 
program  improvement  plan  and  will 
continue  until  a  subsequent  full  review 
determines  the  State  to  be  in  substantial 
conformity  or  the  State  successfully 
completes  a  program  improvement  plan 
developed  as  a  result  of  that  subsequent 
full  review. 

(3)  When  the  date  the  State  is 
determined  to  be  in  substantial 
conformity  or  to  have  successfully 
completed  a  program  improvement  plan 
falls  within  a  specific  quarter,  the 
amount  of  funds  to  be  withheld  will  be 
computed  to  the  end  of  that  quarter. 

(4)  A  State  agency  that  refuses  to 
participate  in  the  development  or 
implementation  of  a  program 
improvement  plan,  as  required  by  ACF, 
will  be  subject  to  the  maximum 
increased  withholding  of  42  percent  of 
its  title  rV-B  and  title  IV-E  fiinds,  as 
described  in  paragraph  (b)(8)  of  this 
section,  for  each  year  or  portion  thereof 
to  which  the  withholding  of  funds 
applies. 

(5)  The  State  agency  will  be  liable  for 
interest  on  the  amoimt  of  funds 
withheld  by  the  Department,  in 
accordance  with  the  provisions  of  45 
CFR  30.13. 

§  1 355.37    Opportunity  for  Public 
Inspection  of  Review  Reports  and  Materials. 
The  State  agency  must  make  available 
for  public  review  and  inspection  all 
statewide  assessments  (§  1355.33(b)), 
report  of  findings  (§  1355.33(e)),  and 
program  improvement  plans 
(§  1355.35(a))  developed  as  a  result  of  a 
full  or  partial  child  and  family  services 
review. 

§  1 355.38    Enforcement  of  section 
471(a)<18)  of  the  Act  regarding  ttie  removal 
of  tMrriers  to  interethnic  adoption. 

(a)  Determination  that  a  violation  has 
occurred  in  the  absence  of  a  court 
finding. 

(1)  It  ACF  becomes  aware  of  a 
possible  section  471(a)(18)  violation, 
whether  in  the  course  of  a  child  and 
family  services  review,  the  filing  of  a 
complaint,  or  through  some  other 
mechanism,  it  will  refer  such  a  case  to 
the  Department's  Office  for  Civil  Rights 
(OCR)  for  investigation. 

(2)  Based  on  the  findings  of  the  OCR 
investigation,  ACF  will  determine  if  a 
violation  of  section  471(a)(18)  has 
occurred.  A  section  471(a)(18)  violation 
occurs  if  a  State  or  an  entity  in  the  State: 


(i)  Has  denied  to  any  person  the 
opportunity  to  become  an  adoptive  or 
foster  parent  on  the  basis  of  the  race, 
color,  or  national  origin  of  the  person, 
or  of  the  child,  involved; 

(ii)  Has  delayed  or  denied  the 
placement  of  a  child  for  adoption  or  into 
foster  care  on  the  basis  of  the  race,  color, 
or  national  origin  of  the  adoptive  or 
foster  parent,  or  the  child  involved;  or, 

(iii)  With  respect  to  a  State,  maintains 
any  statute,  regulation,  policy, 
procedure,  or  practice  that  on  its  face, 
is  a  violation  as  defined  in  paragraphs 
(a)(2)(i)  and  (2)(ii)  of  this  section. 

(3)  ACF  will  provide  the  State  or 
entity  with  written  notification  of  its 
determination. 

(4)  If  there  has  been  no  violation, 
there  will  be  no  further  action.  If  ACF 
determines  that  there  has  been  a 
violation  of  section  471(a)(18),  it  will 
take  enforcement  action  as  described  in 
this  section. 

(5)  Compliance  with  the  Indian  Child 
Welfare  Act  of  1978  (Pub.  L.  95-608) 
does  not  constitute  a  violation  of  section 
471(a)(18). 

(b)  Corrective  action  and  penalties  for 
violations  with  respect  to  a  person  or 
based  on  a  court  finding. 

(1)  A  State  found  to  be  in  violation  of 
section  471(a)(18)  with  respect  to  a 
person,  as  described  in  paragraphs 
(a)(2)(i)  and  (a)(2)(ii)  of  this  section,  will 
be  penalized  in  accordance  with 
paragraph  (g)(2)  of  this  section.  A  State 
determined  to  be  in  violation  of  section 
471(a)(18)  of  the  Act  as  a  result  of  a 
court  finding  will  be  penalized  in 
accordance  with  paragraph  (g)(4)  of  this 
section.  The  State  may  develop,  obtain 
approval  of,  and  implement  a  plan  of 
corrective  action  any  time  after  it 
receives  written  notification  from  ACF 
that  it  is  in  violation  of  section 
471(a)(18)ofthe  Act. 

(2)  Corrective  action  plans  are  subject 
to  ACF  approval. 

(3)  If  the  corrective  action  plan  does 
not  meet  the  provisions  of  paragraph  (d) 
of  this  section,  the  State  must  revise  and 
resubmit  the  plan  for  approval  until  it 
has  an  approved  plan. 

(4)  A  State  foimd  to  be  in  violation  of 
section  471{a)(18)  by  a  court  must  notify 
ACF  within  30  days  from  the  date  of 
entry  of  the  final  judgement  once  all 
appeals  have  been  exhausted,  declined, 
or  the  appeal  period  has  expired. 

(c)  Corrective  action  for  violations 
resulting  from  a  State's  statute, 
regulation,  policy,  procedure,  or 
practice. 

(1)  A  State  found  to  have  conunitted 
a  violation  of  the  type  described  in 
paragraph  (a)(2)(iii)  of  this  section  must 
develop  and  submit  a  corrective  action 
plan  within  30  days  of  receiving  written 
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notification  from  ACF  that  it  is  in 
violation  of  section  471(a)(18).  Once  the 
plan  is  approved  the  State  will  have  to 
complete  the  corrective  action  and  come 
into  compliance.  If  the  State  fails  to 
complete  the  corrective  action  plan 
within  six  months  and  come  into 
compliance,  a  penalty  will  be  imposed 
in  accordance  with  paragraph  (g)(3)  of 
this  section. 

(2)  Corrective  action  plans  are  subject 
to  ACF  approval. 

(3)  If  the  corrective  action  plan  does 
not  meet  the  provisions  of  paragraph  (d) 
of  this  section,  the  State  must  revise  and 
resubmit  the  plan  within  30  days  from 
the  date  it  receives  a  wrritten  notice  from 
ACF  that  the  plan  has  not  been 
approved.  If  the  State  does  not  submit 

a  revised  corrective  action  plan 
according  to  the  provisions  of  paragraph 
(d)  of  this  section,  withholding  of  funds 
pursuant  to  the  provisions  of  paragraph 
(g)  of  this  section  will  apply. 

(d)  Contents  of  a  corrective  action 
plan.  A  corrective  action  plan  must: 

(1)  Identify  the  issues  to  be  addressed; 

(2)  Set  forth  the  steps  for  taking 
corrective  action; 

(3)  Identify  any  technical  assistance 
needs  and  Federal  and  non-Federal 
sources  of  technical  assistance  which 
will  be  used  to  complete  the  action 
steps;  and, 

(4)  Specify  the  completion  date.  This 
date  will  be  no  later  than  6  months  from 
the  date  ACF  approves  the  corrective 
action  plan. 

(e)  Evaluation  of  corrective  action 
plans.  ACF  will  evaluate  corrective 
action  plans  and  notify  the  State  (in 
writing)  of  its  success  or  failure  to 
complete  the  plan  within  30  calendar 
days.  If  the  State  has  failed  to  complete 
the  corrective  action  plan,  ACF  will 
calculate  the  amount  of  reduction  in  the 
State's  title  IV-E  payment  and  include 
this  information  in  the  written 
notification  of  failure  to  complete  the 
plan. 

(f)  Funds  to  be  withheld.  The  term 
"title  IV-E  funds"  refers  to  the  amount 
of  Federal  funds  advanced  or  paid  to  the 
State  for  allowable  costs  incurred  by  a 
State  for  foster  care  maintenance 
payments,  adoption  assistemce 
payments,  administrative,  and  training 
costs  under  title  FV-E  and  the  State's 
allotment  for  the  Independent  Living 
program. 

(g)  Reduction  of  title  IV-E  funds. 

(1)  Title  rV-E  funds  shall  be  reduced 
in  specified  amounts  in  accordance  with 
paragraph  (h)  of  this  section  under  the 
following  circumstances: 

(i)  A  determination  that  a  State  is  in 
violation  of  section  471(a)(18)  of  the  Act 
with  respect  to  a  person  as  described  in 


paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this 
section,  or; 

(ii)  After  a  Statfe's  failure  to 
implement  and  complete  a  corrective 
action  plan  and  come  into  compliance 
as  described  in  paragraph  (c)  of  this 
section. 

(2)  Once  ACF  notifies  a  State,  in 
writing,  that  it  has  committed  a  section 
471(a)(18)  violation  with  respect  to  a 
person,  the  State's  title  IV-E  funds  will 
be  reduced  for  the  fiscal  quarter  in 
which  the  State  received  such  written 
notification  and  for  each  succeeding 
quarter  within  that  fiscal  year  or  until 
the  State  completes  a  corrective  action 
plan  and  comes  into  compliance, 
whichever  is  earlier. 

(3)  For  States  that  fail  to  complete  a 
corrective  action  plan  within  6  months, 
title  IV-E  funds  will  be  reduced  by  ACF 
for  the  fiscal  quarter  in  which  the  State 
received  notification  of  its  violation. 
The  reduction  will  continue  for  each 
succeeding  quarter  within  that  fiscal 
year  or  until  the  State  completes  the 
corrective  action  plan  and  comes  into 
compliance,  whichever  is  earlier. 

(4)  If,  as  a  result  of  a  court  finding,  a 
State  is  determined  to  be  in  violation  of 
section  471(a)(l8)  of  the  Act,  ACF  will 
assess  a  penalty  without  further 
investigation.  Once  the  State  is  notified 
(in  writing)  of  the  violation,  its  title  IV- 
E  funds  will  be  reduced  for  the  fiscal 
quarter  in  which  the  court  finding  was 
made  and  for  each  succeeding  quarter 
within  that  fiscal  year  or  until  the  State 
completes  a  corrective  action  plan  and 
comes  into  compliance,  whichever  is 
sooner. 

(5)  The  maximum  number  of  quarters 
that  a  State  will  have  its  title  IV-E  funds 
reduced  due  to  a  finding  of  a  State's 
failure  to  conform  to  section  471(a)(18) 
of  the  Act  is  limited  to  the  number  of 
quarters  within  the  fiscal  year  in  which 
a  determination  of  nonconformity  was 
made.  However,  an  uncorrected 
violation  may  result  in  a  subsequent 
review,  another  finding,  and  additional 
penalties. 

(6)  No  penalty  will  be  imposed  for  a 
comi  finding  of  a  violation  of  section 
471(a)(18)  until  the  judgement  is  final 
and  all  appeals  have  been  exhausted, 
declined,  or  the  appeal  period  has 
expired. 

(h)  Determination  of  the  amount  of 
reduction  of  Federal  funds.  ACF  will 
determine  the  reduction  in  title  IV-E 
funds  due  to  a  section  471(a)(18) 
violation  in  accordance  with  section 
474(d)(1)  of  the  Act. 

(1)  State  agencies  that  violate  section 
471(a)(18)  with  respect  to  a  pert  on  or 
fail  to  implement  or  complete  a 
corrective  action  plan  as  described  in 
paragraph  (c)  of  this  section  will  be 


subject  to  a  penalty.  The  penalty 
structiu^  will  follow  section  474(d)(1)  of 
the  Act.  Penalties  will  be  levied  for  the 
quarter  of  the  fiscal  year  in  which  the 
State  is  notified  of  its  section  471(a)(18) 
violation,  and  for  each  succeeding 
quarter  within  that  fiscal  year  until  the 
State  comes  into  compliance  with 
section  471(a)(18).  The  reduction  in  title 
IV-E  funds  will  be  computed  as  follows: 

(i)  2  percent  of  the  State's  title  IV-E 
funds  for  the  fiscal  year  quarter,  as 
defined  in  paragraph  (f)  of  this  section, 
for  the  first  finding  of  noncompliance  in 
that  fiscal  year; 

(ii)  3  percent  of  the  State's  title  IV-E 
funds  for  the  fiscal  year  quarter,  as 
defined  in  paragraph  (f)  of  this  section, 
for  the  second  finding  of  nbncompliance 
in  that  fiscal  year; 

(iii)  5  percent  of  the  State's  title  IV- 
E  funds  for  the  fiscal  year  quarter,  as 
defined  in  paragraph  (f)  of  this  section, 
for  the  third  or  subsequent  finding  of 
noncompliance  in  that  fiscal  year. 

(2)  Any  entity  (other  than  the  State 
agency)  which  violates  section 
471(a)(l8)  of  the  Act  during  a  fiscal 
quarter  with  respect  to  any  person  must 
remit  to  the  Secretary  all  title  IV-E 
funds  paid  to  it  by  the  State  during  the 
quarter  in  which  the  entity  is  notified  of 
its  violation. 

(3)  No  fiscal  year  payment  to  a  State 
will  be  reduced  by  more  than  5  percent 
of  its  title  IV-E  funds,  as  defined  in 
paragraph  (f)  of  this  section,  where  the 
State  has  been  determined  to  be  out  of 
compliance  with  section  471(a)(18)  of 
the  Act. 

(4)  The  State  agency  or  entity,  as 
applicable,  will  be  liable  for  interest  on 
the  amount  of  funds  reduced  by  the 
Department,  in  accordance  with  the 
provisions  of  45  CFR  30.13. 

§  1 355.39    Administrative  and  judicial 
review. 

States  determined  not  to  be  in 
substantial  conformity  with  titles  IV-B 
and  rV-E  State  plan  requirements,  or  a 
State  or  entity  in  violation  of  section 
471(a)(18)oftheAct: 

(a)  May  appeal,  pursuant  to  45  CFR 
part  16.  the  final  driermination  and  any 
subsequent  withholding  of,  or  reduction 
in,  funds  to  the  HHS  Departmental 
Appeals  Board  williin  60  days  after 
receipt  of  a  notice  of  nonconformity 
described  in  §  1355.36(e)(1)  of  this  part, 
or  receipt  of  a  notice  of  noncompliance 
by  ACF  as  described  in-^  1355.38(a)(3) 
of  this  part;  and 

(b)  Will  have  the  opportunity  to 
obtain  judicial  review  of  an  adverse 
decision  of  the  Departmental  Appeals 
Board  within  60  days  after  the  State  or 
entity  receives  notice  of  the  decision  by 
the  Board.  Appeals  of  adverse 
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Department 
must  be  made 
United  States 
which  the 
office  of  the 
administering 

(c)  The 
paragraphs  (a) 
will  not  apply 
or  entity  has 
violation  of 
based  on  a 

4.  Amend  § 
second  sentem  e 
read  as  follows : 


Ajjpeals  Board  decisions 
the  district  court  of  the 
the  judicial  district  in 
pnntipal  or  headquarters 
agi  sncy  responsible  for 
he  program  is  located, 
"ure  described  in 
md  (b)  of  this  section 
o  a  finding  that  a  State 
determined  to  be  in 
sedtion  471(a){18)  which  is 
jud:  cial  decision. 

:  355.40  by  revising  the 
in  paragraph  (a){2)  to 


lo 
f)r1 


proc(  d 


b«en 


/  h 


S  1355.40 
collection 

(a)  Scope  o^ 
system 

(D* 

(2)  *  *  *  Th  i 
Indian  childrei  i 


Foster  care  and  adoption  data 

e  data  collection 


assurances  in 
Act  on  the 
child.  *  *  * 


same 


s  includes  American 
covered  under  the 
^tion  422(b)(10)  of  the 
basis  as  any  other 


Appendix  A  lo 
Elements 

5.  Appendix 
amended  as  fo 

a.  Amend  S^t 
elements  II.C 
IX.C.l.,headirjgs 
IX.C.3. 

b.  Amend  Section 
first  paragraph 
population"  aiid 
paragraphs  II 

c.  Remove 
follows: 


F  art  1355— Foster  Care  Data 


Section  I — Foste  ■ 
•         *         * 

n.  Child's  Der  i 


hd 


C.  Race/Ethni 

1.  Race 

a.  American 

b.  Asian 

c.  Black  or  Afi  i 

d.  Native  Hav\^ 
Islander 

e.  White 

f.  Unable  to 

2.  Hispanic  or 


IX.  Foster  Famil 
answered  on! 
CURRENT 
or  3) 


C.  Race/Ethnifitv 
1.  Race  of  1st 

a.  American  I 

b.  Asian 

c.  Black  or  Af  ic 

d.  Native  Havfai 
Islander 

e.  White 


A  to  part  1355  is 
ows: 

ion  I  by  revising  data 
and  heading  of  2., 
of  2.  and  4.,  and 

II  by  revising  the 
on  "Reporting 
the  instruction 
and  IX.C,  and 
graph  IX.D.  to  read  as 


pira; 


Cane  Data  Elements 

*  » 

ographic  Information 

ity 
ian  or  Alaska  Native 


can  American 
ian  or  Other  Pacific 


Determine 

Latino  Etlinicity_ 


Honie-Parent(s)  Data  (To  be 
if  Section  v..  Part  A. 
PLhCEN4ENT  SETTING  is  1,  2 


"oster  Caretaker 
dian  or  Alaska  Native 

an  American 

ian  or  Other  Pacific 


f.  Unable  to  Determine 

2.  Hispanic  or  Latino  Ethnicity  of  1st 
Foster  Caretaker 

*         *         *         * 

3.  Race  of  2nd  Foster  Caretaker  (If 
Applicable) 

a.  American  Indian  or  Alaska  Native 

b.  Asian 

c.  Black  or  African  American 

d.  Native  Hawaiian  or  Other  Pacific 
Islander 

e.  White 

f.  Unable  to  Determine 

4.  Hispanic  or  Latino  Ethnicity  of  2nd 
Foster  Caretaker  (If  applicable) 


Section  II — Definitions  of  and  Instructions  for 
Foster  Care  Data  Elements 

Reporting  population.  The  population  to  be 
included  in  this  reporting  system  includes  all 
children  in  foster  care  under  the 
responsibility  of  the  State  agency 
administering  or  supervising  the 
administration  of  the  title  IV-B  Child  and 
Family  Services  State  plan  and  the  title  IV- 
E  State  plan;  that  is,  all  children  who  are 
required  to  be  provided  the  assurances  of 
section  422(b)(10)  of  the  Social  Security  Act. 
***** 

II.  Child's  Demographic  Information 

***** 

C.  Race/Ethnicity** 

1.  Race — In  general,  a  person's  race  is 
determined  by  how  they  define  themselves  or 
by  how  others  define  them.  In  the  case  of 
young  children,  parents  determine  the  race  of 
the  child.  Indicate  all  races  (a  through  e)  that 
apply  with  a  "1."  For  those  that  do  not  apply, 
indicate  a  "0."  Indicate  "f  Unable  to 
Determine"  with  a  "1"  if  it  applies  and  a  "0" 
if  it  does  not. 

American  Indian  or  Alaska  Native — A 
person  having  origins  in  any  of  the  original 
peoples  of  North  or  South  America 
(including  Central  America),  and  who 
maintains  tribal  affiliation  or  community 
attachment. 

Asian — A  person  having  origins  in  any  of 
the  original  peoples  of  the  Far  East,  Southeast 
Asia,  or  the  Indian  subcontinent  including, 
for  example,  Cambodia,  China,  India,  lapan, 
Korea,  Malaysia,  Pakistan,  the  Philippine 
Islands,  Thailand,  and  Vietnam. 

Black  or  African  American — A  person 
having  origins  in  any  of  the  black  racial 
groups  of  Africa. 

Native  Hawaiian  or  Other  Pacific 
Islander — A  person  having  origins  in  any  of 
the  original  peoples  of  Hawaii,  Guam,  Samoa, 
or  other  Pacific  Islands. 

White — A  person  having  origins  in  any  of 
the  original  peoples  of  Europe,  the  Middle 
East,  or  North  Africa. 

Unable  to  Determine — The  specific  race 
category  is  "unable  to  determine"  because 
the  child  is  ver)'  young  or  is  severely 
disabled  and  no  person  is  available  to 
identify  the  child's  race.  "Unable  to 
determine"  is  also  used  if  the  parent,  relative 
or  guardi.in  is  unwilling  to  identify  the 
child's  race. 

2.  Hispanic  or  Latino  Ethnicity — Answer 
"yes"  if  the  child  is  of  Mexican,  Puerto 
Rican,  Cuban,  Central  or  South  American 


origin,  or  a  person  of  other  Spanish  cultural 
origin  regardless  of  race.  Whether  or  not  a 
person  is  Hispanic  or  Latino  is  determined  by 
how  they  define  themselves  or  by  how  others 
define  them.  In  the  case  of  young  children, 
parents  determine  the  ethnicity  of  the  child. 
"Unable  to  Determine"  is  used  because  the 
child  is  very  young  or  is  severely  disabled 
and  no  person  is  available  to  determine 
whether  or  not  the  child  is  Hispanic  or 
Latino.  "Unable  to  determine"  is  also  used  if 
the  parent,  relative  or  guardian  is  unwilling 
to  identify  the  child's  ethnicity. 
***** 

IX.  Family  Foster  Home-Parent(s)  Data 
***** 

C.  Race — Indicate  the  race  for  each  of  the 
foster  parent(s).  See  instructions  and 
definitions  for  the  race  categories  under  data 
element  II.C.l.  Use  "f.  Unable  to  Determine" 
only  when  a  parent  is  unwilling  to  identify 
his  or  her  race.  Hispanic  or  Latino 
Ethnicity — Indicate  the  ethnicity  for  each  of 
the  foster  parent(s).  See  instructions  and 
definitions  under  data  element  II.C.2.  Use  "f. 
Unable  to  Determine"  only  when  a  parent  is 
unwilling  to  identify  his  or  her  ethnicity. 


Appendix  B  to  Part  1355 — Adoption  Data 
Elements 

6.  Appendix  B  to  part  1355  is 
amended  as  follows: 

a.  Amend  Section  I  by  revising  data 
elements  II.C.l.,  headings  of  2.  and  4., 
n.C.3.,  II.C.  and  VI.C.  b.  Amend  Section 
II  by  revising  the  instruction  paragraphs 
II.C.  and  VI.C.  to  read  as  follows: 

Section  I — Adoption  Data  Elements 
***** 

II.  Child's  Demographic  Information 
***** 

C.  Race/Ethnicity 

1.  Race 

a.  American  Indian  or  Alaska  Native 

b.  Asian 

c.  Black  or  African  American 

d.  Native  Hawaiian  or  Other  Pacific 
Islander 

e.  White 

f.  Unable  to  Determine 

2.  Hispanic  or  Latino  Ethnicity 

***** 

VI.  Adoptive  Parents 
***** 

C.  Race/Ethnicity 

1.  Adoptive  Mother's  Race  (If  Applicable) 

a.  American  Indian  or  Alaska  Native 

b.  Asian 

c.  Black  or  African  American 

d.  Native  Hawaiian  or  Other  Pacific 
Islander 

e.  White 

f.  Unable  to  Determine 

2.  Hispanic  or  Latino  Ethnicity  of  Mother 
(If  Applicable) 

***** 


3.  Adoptive  Father's  Race  (If  Applicable) 

a.  American  Indian  or  Alaska  Native 

b.  Asian 

c.  Black  or  African  American 

d.  Native  Hawaiian  or  Other  Pacific 
Islander 
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e.  White 

f.  Unable  to  Determine 

4.  Hispanic  or  Latino  Ethnicity  of  Father  (If 
Applicable) 


Section  II — Definitions  of  Instructions 
for  Adoption  Data  Elements 


n.  Child's  Demographic  Information 

***** 

C.  Race/Ethnicity 

1.  Race — In  general,  a  person's  race  is 
determined  by  how  they  define 
themselves  or  by  how  others  define 
them.  In  the  case  of  young  children, 
parents  determine  the  race  of  the  child. 
Indicate  all  races  (a-e)  that  apply  with 
a  "1."  For  those  that  do  not  apply, 
indicate  a  "0."  Indicate  "f.  Unable  to 
Determine"  with  a  1"  if  it  applies  and 
a  "0"  if  it  does  not. 

American  Indian  or  Alaska  Native — A 
person  having  origins  in  any  of  the 
original  peoples  of  North  or  South 
America  (including  Central  America), 
and  who  maintains  tribal  affiliation  or 
community  attachment. 

Asian — A  person  having  origins  in 
any  of  the  original  peoples  of  the  Far 
East,  Southeast  Asia,  or  the  Indian 
subcontinent  including,  for  example, 
Cambodia,  China,  India,  Japan,  Korea, 
Malaysia,  Pakistan,  the  Philippine 
Islands,  Thailand,  and  Vietnam. 

Black  or  African  American — A  person 
having  origins  in  any  of  the  black  racial 
groups  of  Africa. 

Native  Hawaiian  or  Other  Pacific' 
Islander — A  person  having  origins  in 
any  of  the  original  peoples  of  Hawaii, 
Guam,  Samoa,  or  other  Pacific  Islands. 

White — A  person  having  origins  in 
any  of  the  original  peoples  of  Eiuope, 
the  Middle  East,  or  North  Africa. 


Unable  to  Determine — The  specific 
race  category  is  "unable  to  determine" 
because  the  child  is  very  yoimg  or  is 
severely  disabled  and  no  person  is 
available  to  identify  the  child's  race. 
"Unable  to  determine"  is  cdso  used  if 
the  parent,  relative  or  guardian  is 
imwilling  to  identify  the  child's  race. 

2.  Hispanic  or  Latino  Ethnicity — 
Answer  "yes"  if  the  child  is  of  Mexican, 
Puerto  Rican,  Cuban,  Central  or  South 
American  origin,  or  a  person  of  other 
Spanish  cultural  origin  regardless  of 
race.  Whether  or  not  a  person  is 
Hispanic  or  Latino  is  determined  by 
how  they  define  themselves  or  by  how 
others  define  them.  In  the  case  of  young 
children,  parents  determine  the 
ethnicity  of  the  child.  "Unable  to 
Determine"  is  used  because  the  child  is 
very  yoimg^or  is  severely  disabled  and 
no  other  person  is  available  to 
determine  whether  or  not  the  child  is 
Hispanic  or  Latino.  "Unable  to 
determine"  is  also  used  if  the  parent, 
relative  or  guardian  is  unwilling  to 
identify  the  child's  ethnicity. 
***** 

VI.  Adoptive  Parents 

***** 

C.  Race/Ethnicity — Indicate  the  race/ 
ethnicity  for  each  of  the  adoptive 
parent(s).  See  instructions  and 
definitions  for  the  race/ethnicity 
categories  imder  data  element  II.C.  Use 
"f.  Unable  to  Determine"  only  when  a 
parent  is  imwilling  to  identify  his  or  her 
race  or  ethnicity. 


Appendix  D  to  Part  1355 — Foster  Care  and 
Adoption  Record  Layouts 

7.  Appendix  D  to  part  1355  is 
amended  as  follows: 


a.  Amend  Section  A  by  revising 
l.b.(2)  and  (3),  revising  the  Element  No., 
Data  element  description,  and  No.  of 
numeric  characters  columns  of  the  table 
under  c.  for  certain  elements,  and 
revising  the  number  of  "Total 
characters"; 

b.  Amend  Section  A  by  revising 
2.b.(3)  and  the  table  imder  c.  including 
the  No.  of  characters  for  Element  No.  02 
and  the  number  for  "Record  Length"; 

c.  Amend  Section  B  by  revising  l.b.(2) 
and  (3),  revising  the  Element  No.,  Data 
element  description,  and  No.  of  numeric 
characters  colimuis  of  the  table  under  c. 
for  certain  elements,  and  revising  the 
number  of  "Total  characters";  and 

d.  Amend  Section  B  by  revising 
2.b.(3)  and  the  table  under  c.  including 
the  No.  of  characters  for  Element  No.  02 
and  the  number  for  "Record  Length",  to 
read  as  follows: 

A.  Foster  Care 

1.  Foster  Care  Semi- Annual  Detailed 
Data  Elements  Record 

a.  *  *  * 

b.  *  *  * 

(2)  Enter  date  values  in  year,  month 
and  day  order  (YYYYMMDD),  e.g., 
19991030  for  October  30,  1999.  or  year 
and  month  order  (YYYYMM),  e.g., 
199910  for  October  1999.  Leave  the 
element  value  blank  if  dates  are  not 
applicable. 

(3)  For  elements  8,  11-15,  26-40,  52. 
54  and  59-65,  which  are  "select  all  that 
apply"  elements,  enter  a  "1"  for  each 
element  that  applies,  enter  a  zero  for 
non-applicable  elements. 
***** 

c.  foster  care  Semi-Annual  Detailed 
Data  elements  Record  layout  follows: 


Element  No. 


Appendix  A  data 
element 


Data  element  description 


No.  of  numeric 
characters 


02 


I.B. 


05 

I.E. 

06 

II.A 

08 

II.C 

08a 

08b 

08c 

d8d 

08e 

08f 

09 

lie 

18 


III.A.1. 


Report  period  ending  date  

*  *  • 

Date  of  most  recent  periodic  review  

Child's  date  of  birth  

•  *  * 

Race  

American  Indian  or  Alaska  native  

Asian  

Black  or  African  American  

Native  Hawaiian  or  Other  Pacific  Islander 

White  

Unable  to  Determine  

Hispanic  or  Latino  Ethnicity  

•  •                 •           ~ 
Date  of  first  removal  from  home  


8 
8 
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Element  No. 


20 

21 
22 
23 


45 
46 
47 
48 


50 

51 

52 

52a 

52b 

52c 

52d 

52e 

52f 

53 

54 

54a 

54b 

54c 

54d 

54e 

54f 

55 

56 

57 


II.A.3. 
II.A.4. 
II.A.5. 
II.B.1. 


m.B.1. 

n\.B.2. 
nw.A. 

/III.B. 


X.B.I. 
X,B.2. 
X.C.I. 


X.C.2. 
X.C3. 


X.C.4 
<.A.1. 
<.A.2. 


a. 
b. 

(3)  Enter  dat 
order 
December  199'  I 


c.  Foster  Caip 
Data  Elements 


Element  No. 


02 


05 


07 

07a 

07b 

07c 

07d 


Appendix  A  data 
element 


Data  element  description 


No.  of  numeric 
characters 


Date  child  was  discharged  from  last  foster  care  episode 

Date  of  latest  removal  from  home  

Removal  transaction  date  

Date  of  placement  in  current  foster  care  setting  

*  «  •  •  < 

Year  of  birth  (1st  principal  caretaker)  

Year  of  birth  (2nd  principal  caretaker)  

Date  of  mother's  parental  rights  termination 

Date  of  legal  or  putative  father's  parental  rights 

.  .  .  •  < 

Year  of  birth  (1st  foster  caretaker) 

Year  of  birth  (2nd  foster  caretaker)  

Race  of  1st  foster  caretaker  

American  Indian  or  Alaska  Native  

Asian  

Black  or  African  American  

Native  Hawaiian  or  Other  Pacific  Islander 

White  

Unable  to  Determine  

Hispanic  or  Latino  ethnicity  of  1st  foster  caretaker  

Race  of  2nd  foster  caretaker  

American  Indian  or  Alaska  Native  

Asian  

Black  or  African  American  

Native  Hawaiian  or  Other  pacific  Islander  

White  

Unable  to  Determine  

Hispanic  or  Latino  ethnicity  of  2nd  foster  caretaker  

Date  of  discharge  from  foster  care  

Foster  care  discharge  transaction  date  

•  •                 •                 *                 ' 
Total  Characters 


8 
8 
8 
8 


4 
4 
8 
8 


4 
4 


8 
8 


197 


2.  Foster  Care  >emi-Annual  Summary 
Data  Elements  Record 


Element  No. 


Summary  data 
file 


No.  of 
characters 


02 


values  in  year,  month 
(YYYYK^M),  e.g., 199912  for 


Semi-Annual  Summary 
Record  Layout  follows: 


Report  period 
ending  date 
OfYYYMM). 


Record  Length 


174 


B.  Adoption 

1.  Adoption  Semi- Annual  Detailed  Data 
Elements  Record 


b.  *  *  * 

(2)  Enter  date  values  in  year,  month 
and  day  order  (YYYYMMDD),  e.g., 
19991030  for  October  30,  1999,  or  year 
and  month  order  (YYYYMM),  e.g.. 
199910  for  October  1999.  Leave  the 
element  value  blank  if  dates  are  not 
applicable. 

(3)  For  elements  7,  11-15,  25,  27  and 
29-32  which  are  "select  all  that  apply" 
elements,  enter  a  "1"  for  each  element 
that  applies;  enter  a  zero  for  non- 
applicable  elements. 

c.  Adoption  Semi-Annual  Detailed 
Data  Elements  Record  Layout  follows: 


Appendix  B  data 
element 


Data  element  description 


No.  of  numeric 
characters 


B. 

II.A. 
II.C.1 


Report  period  ending  date  

•  *  • 

Date  of  birth  

*  *  * 

Race. 

American  Indian  or  Alaska  Native  

Asian  

Black  or  African  American  

Native  Hawaiian  or  Other  Pacific  Islander 


8 
6 
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Element  No. 


Appendix  6  data 
element 


Data  element  description 


No.  of  numeric 
characters 


07e 
07f 
08 


I.C.2. 


16 

IV.A.1 

17 

IV.A.2 

19 

V.A.I. 

20 

V.A.2. 

21 

V.B. 

23 

VI.B.1. 

24 

VI.B.2. 

25 

VI.C.1 

25a 

25b 

25c 

25d 

25e 

25f 

26 

VI.C.2. 

27 

VI.C.3. 

27a 

27b 

27c 

27d 

27e 

27f 

28 

VI.C.4. 

White  

Unable  to  Detemilne  

Hispanic  or  Latino  ethnicity 

•  «  .  . 

Mother's  year  of  birth  

Father's  (Putative  or  legal)  year  of  birth  

•  •  .  . 

Date  of  mother's  termination  of  parental  rights 
Date  of  father's  termination  of  parental  rights  .. 
Date  adoption  legalized  

•  •  •  » 

Mother's  year  of  birth  (if  applicable)  

Father's  year  of  birth  (if  applicable)  

Adoptive  mother's  race  

American  Indian  or  Alaska  Native  

4sian  

Black  or  African  American  

Native  Hawaiian  or  Other  Pacific  Islander 

White  

Unable  to  Determine  

Hispanic  or  Latino  Ethnicity  

Adoptive  father's  race  

American  Indian  or  Alaska  Native  

Asian  

Black  or  African  American  

Native  Hawaiian  or  Other  Pacific  Islander 

White  .., 

Unable  to  Determine  

Hispanic  or  Latino  Ethnicity  

Total  Characters  


4 
4 


8 
8 
8 


4 
4 


11 


2.  Adoption  Semi- Annual  Summary 
Data  Elements  Record 


(3)  Enter  data  values  in  year,  month 
order  (YYYYMM),  e.g.,  199912  for 
December  1999. 

c.  Adoption  Semi-Annual  Siunmary 
Data  Element  Record  Layout  follows: 


Element  No. 


Summary  data 
file 


No.  of  char- 
acters 


02 


Report  period 
ending  date 
(YYYYMM). 


Record  Length 


174 


Appendix  E  to  Part  1355 — Data  Standards 

8.  Appendix  E  to  part  1355  is 
amended  as  follows: 

a.  Amend  Section  A.2.  by  adding 
paragraph  a.(18); 

b.  Revise  Section  A.3.  paragraph  a.(l), 
and  the  element  description  for  Element 
No.  09,  53,  and  55  of  the  chart  under 
b.(2); 

c.  Amend  Section  B.2.  by  revising 
paragraph  a.{8)  and  adding  paragraph 
a.(9);  and 


d.  In  Section  B.3.  revise  paragraph 
a.(l),  the  element  description  for 
Element  No.  08,  26  and  28  of  the  chart 
under  b.{2),  to  read  as  follows: 

A.  Foster  Care 


2.  Detailed  Data  File  Submission  Standards 

a.  *   *   • 

(18)  In  Elements  8,  52,  and  54,  race 
categories  ("a"  through  "e")  and  "f.  Unable 
to  Determine"  cannot  be  coded  "0,"  for  it 
does  not  apply.  If  any  of  the  race  categories 
apply  and  are  coded  as  "1"  then  "f.  Unable 
to  Determine"  cannot  also  apply. 


3.  Missing  Data  Standards 


(1)  Data  elements  whose  values  fail 
internal  consistency  validations  as  outlined 
in  A.2.a.(l)-(18)  above,  and 


Element  No. 


Element  description 


Element  No. 


Element  description 


09 


53 


Child's  Hispanic  or  Latino  Eth- 
nicity 


Hispanic  or  Latino  Ethnicity  of 
1st  foster  caretaker 


55  Hispanic  or  Latino  Ethnicity  of 

2nd  foster  caretaker 


B.  Adoption 

***** 

2.  Detailed  Data  Elements  File  Submission 
Standards 

a.  *   *   * 

(8)  If  the  "Family  Structure"  (Element  22) 
is  option  3,  Single  Female,  then  the  Mother's 
Year  of  Birth  (Element  23).  the  "Adoptive 
Mother's  Race"  (Element  25)  and  "Hispanic 
or  Latino  Ethnicity"  (Element  26)  must  be 
completed.  Similarly,  if  the  "Family 
Structure"  (Element  22)  is  option  4,  Single 
Male,  then  the  Father's  Year  of  Birth 
(Element  24),  the  Adoptive  Father's  Race" 
(Element  27)  and  "Hispanic  or  Latino 
Ethnicity"  (Element  28)  must  be  completed. 
If  the  "Family  Structure"  (Element  22)  is 
option  1  or  2,  then  both  Mother's  and 
Father's  "Year  of  Birth,"  "Race"  and 
"Hispanic  or  Latino  Ethnicity"  must  be 
completed. 

(9)  In  Elements  7,  25,  and  27,  race 
categories  ("a"  through  "e")  and  "(.  Unable 
to  Determine  "  cannot  be  coded  "0."  for  it 
does  not  apply.  If  any  of  the  race  categories 
apply  and  are  coded  as  "1"  then  "f.  Unable 
to  Determine"  cannot  also  apply. 
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3.  Missing  Data  Si  andards 


(1)  Data  elemer  ts 
internal  consister^cy 
in2.a.(lH9) 


whose  values  fail 
validations  as  outlined 
abo^,  and 


Element  ^to. 


08 


26 


28 


PART  1356— R 
APPUCABLE 


rend 
I' 


9.  The 
continues  to 

Authority:  42 

670  et  seq..  and  4t 

10.  Section  1 J56 
revising  the  firs  t 
paragraph  (e)(4 


Element  description 


the  child  of  Hispanic  or 
Latino  ethnicity? 


H  spanic  or  Latino  ethnicity  of 
mother 


hfspanic  or  Latino  ethnicity  of 
fattier 


EQUIREMENTS 
TITLE  IV-E 


10 


autho^ty  citation  for  Part  1356 
as  follows: 

S.C.  620  et  seq..  42  U.S.C. 
U.S.C.  1302. 


20  is  amended  by 
two  sentences  of 
to  read  as  follows: 


§  1 356.20    State  plan  document  and 
submission  rsqilirements. 


(e)  *   *   * 
(4)  Action. 
Administrator, 
approve  State 
thereto  which 
administration 


E(  ich 


prog  rams 


maintenance 
assistance 
of  the  Act.  The 
retains  the  autl  lority 
proposed  plan 
approvable,  or 
approved  plan 
requirements 


Regional 
ACF,  has  the  authority  to 
ans  and  amendments 
I  >rovide  for  the 
of  foster  care 
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11.  Section  1356.21  is  revised  to  read 
as  follows: 

§  1356.21     Foster  care  maintenance 
payments  program  implementation 
requirements. 

(a)  Statutory  and  regulatory 
requirements  c  f  the  Federal  foster  care 
program.  To  ii  iplement  the  foster  care 
maintenance  p  ayments  program 
provisions  of  t  le  title  IV-E  State  plan 
and  to  be  eligi  >le  to  receive  Federal 
financial  participation  (FFP)  for  foster 
care  maintenai  ice  payments  xmder  this 
part,  a  State  m  ist  meet  the  requirements 
of  this  section  45  CFR  1356.22,  45  CFR 


1356.30.  and  sections  472,  475(1), 
475(4),  475(5)  and  475(6)  of  the  Act. 

(b)  Reasonable  efforts.  The  State  must 
make  reasonable  efforts  to  maintain  the 
family  imit  and  prevent  the  unnecessary 
removal  of  a  child  from  his/her  home, 
as  long  as  the  child's  safety  is  assured; 
to  effect  the  safe  reimification  of  the 
child  and  family  (if  temporary  out-of- 
home  placement  is  necessary  to  ensure 
the  immediate  safety  of  the  child);  and 
to  make  and  finalize  alternate 
permanency  plans  in  a  timely  manner 
when  reunification  is  not  appropriate  or 
possible.  In  order  to  satisfy  the 
"reasonable  efforts"  requirements  of 
section  471(a)(15)  (as  implemented 
through  section  472(a)(1)  of  the  Act),  the 
State  must  meet  the  requirements  of 
paragraphs  (b)  and  (d)  of  this  section.  In 
determining  reasonable  efforts  to  be 
made  with  respect  to  a  child  and  in 
making  such  reasonable  efforts,  the 
child's  health  and  safety  must  be  the 
State's  paramount  concern. 

(1)  Judicial  determination  of 
reasonable  efforts  to  prevent  a  child's 
removal  from  the  home. 

(i)  When  a  child  is  removed  from  his/ 
her  home,  the  judicial  determination  as 
to  whether  reasonable  efforts  were 
made,  or  were  not  required  to  prevent 
the  removal  in  accordance  with 
paragraph  fb)(3)  of  this  section,  must  be 
made  no  later  than  60  days  from  the 
date  the  child  is  removed  from  the  home 
piusuant  to  paragraph  (k)  of  this  section. 

(ii)  If  the  determination  concerning 
reasonable  efforts  to  prevent  the 
removal  is  not  made  as  specified  in 
paragraph  (b)(l)(i)  of  this  section,  the 
child  is  not  eligible  under  the  title  IV- 
E  foster  care  maintenance  payments 
program  for  the  duration  of  that  stay  in 
foster  care. 

(2)  Judicial  determination  of 
reasonable  efforts  to  finalize  a 
permanency  plan. 

(i)  The  State  agency  must  obtain  a 
judicial  determination  that  it  has  made 
reasonable  efforts  to  finalize  the 
permanency  plan  that  is  in  effect 
(whether  the  plan  is  reunification, 
adoption,  legal  guardianship,  placement 
with  a  fit  and  willing  relative,  or 
placement  in  another  planned 
permanent  living  arrangement)  within 
twelve  months  of  the  date  the  child  is 
considered  to  have  entered  foster  care  in 
accordance  with  the  definition  at 
§  1355.20  of  this  part,  and  at  least  once 
every  twelve  months  thereafter  while 
the  child  is  in  foster  care. 

(ii)  If  such  a  judicial  determination 
regarding  reasonable  efforts  to  finalize  a 
permanency  plan  is  not  made,  the  child 
becomes  ineligible  under  title  IV-E  from 
the  end  of  the  twelfth  month  following 
the  date  the  child  is  considered  to  have 


entered  foster  care  in  accordance  with 
the  definition  at  §  1355.20  of  this  part, 
or  the  end  of  the  month  in  which  the 
most  recent  judicial  determination  of 
reasonable  efforts  to  finalize  a 
permanency  plan  was  made,  and 
remains  ineligible  imtil  such  a  judicial 
determination  is  made. 

(3)  Circumstances  in  which 
reasonable  efforts  are  not  required  to 
prevent  a  child's  removal  from  home  or 
to  reunify  the  child  and  family. 
Reasonable  efforts  to  prevent  a  child's 
removal  from  home  or  to  reunify  the 
child  and  family  are  not  required  if  the 
State  agency  obtains  a  judicial 
determination  that  such  efforts  are  not 
required  because: 

(i)  A  coiut  of  competent  jiuisdiction 
has  determined  that  the  parent  has 
subjected  the  child  to  aggravated 
circumstances  (as  defined  in  State  law. 
which  definition  may  include  but  need 
not  be  limited  to  abandonment,  torture, 
chronic  abuse,  and  sexual  abuse); 

(ii)  A  court  of  competent  jurisdiction 
has  determined  that  the  parent  has  been 
convicted  of: 

(A)  Miu-der  (which  would  have  been 
an  offense  under  section  1111(a)  of  title 
18.  United  States  Code,  if  the  offense 
had  occurred  in  the  special  maritime  or 
territorial  jurisdiction  of  the  United 
States)  of  another  child  of  the  parent; 

(B)  Volimtary  manslaughter  (which 
would  have  been  an  offense  under 
section  1112(a)  of  title  18.  United  States 
Code,  if  the  offense  had  occurred  in  the 
special  maritime  or  territorial 
jurisdiction  of  the  United  States)  of 
another  child  of  the  parent; 

(C)  Aiding  or  abetting,  attempting, 
conspiring,  or  soliciting  to  commit  such 
a  murder  or  such  a  voliuitary 
manslaughter;  or 

(D)  A  felony  assault  that  results  in 
serious  bodily  injury  to  the  child  or 
another  child  of  the  parent;  or, 

(iii)  The  parental  rights  of  the  parent 
with  respect  to  a  sibling  have  been 
terminated  involimtarily. 

(4)  Concurrent  planning.  Reasonable 
efforts  to  finalize  an  alternate 
permanency  plan  may  be  made 
concurrently  with  reasonable  efforts  to 
reunify  the  child  and  family. 

(5)  Use  of  the  Federal  Parent  Locator 
Service.  The  State  agency  may  seek  the 
services  of  the  Federal  Parent  Locator 
Service  to  search  for  absent  parents  at 
any  point  in  order  to  facilitate  a 
permanency  plan. 

(c)  Contrary  to  the  welfare 
determination.  Under  section  472(a)(1) 
of  the  Act.  a  child's  removal  from  the 
home  must  have  been  the  result  of  a 
judicial  determination  (unless  the  child 
was  removed  piusuant  to  a  volimtary 
placement  agreement)  to  the  effect  that 
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continuation  of  residence  in  the  home 
would  be  contrary  to  the  welfare,  or  that 
placement  would  be  in  the  best  interest, 
of  the  child.  The  contrary  to  the  welfare 
determination  must  be  made  in  the  first 
court  ruling  that  sanctions  (even 
temporarily)  the  removal  of  a  child  from 
home.  If  the  determination  regarding 
contrary  to  the  welfare  is  not  made  in 
*      the  first  court  ruling  pertaining  to 

removal  from  the  home,  the  child  is  not 
eligible  for  title  IV-E  foster  care 
maintenance  payments  for  the  duration 
of  that  stay  in  foster  care. 

(d)  Documentation  of  judicial 
determinations.  The  judicial 
determinations  regarding  contrary  to  the 
welfare,  reasonable  efforts  to  prevent 
removal,  and  reasonable  efforts  to 
finalize  the  permanency  plan  in  effect, 
including  judicial  determinations  that 
reasonable  efforts  are  not  required,  must 
be  explicitly  documented  and  must  be 
made  on  a  case-by-case  basis  and  so 
stated  in  the  coiul  order. 

(1)  If  the  reasonable  efforts  and 
contrary  to  the  welfare  judicial 
determinations  are  not  included  as 
required  in  the  coiul  orders  identified  in 
paragraphs  (b)  and  (c)  of  this  section,  a 
transcript  of  the  court  proceedings  is  the 
only  other  documentation  that  will  be 
accepted  to  verify  that  these  required 
determinations  have  been  made. 

(2)  Neither  affidavits  nor  nunc  pro 
tunc  orders  will  be  accepted  as 
verification  documentation  in  support 
of  reasonable  efforts  and  contrary  to  the 
welfare  judicial  determinations. 

(3)  Coiul  orders  that  reference  State 
law  to  substantiate  judicial 
determinations  are  not  acceptable,  even 
if  State  law  provides  that  a  removal 
must  be  based  on  a  judicial 
determination  that  remaining  in  the 
home  would  be  contrary  to  the  child's 
welfare  or  that  removal  can  only  be 
ordered  after  reasonable  efforts  have 
been  made. 

(e)  Trial  home  visits.  A  trial  home 
visit  may  not  exceed  six  months  in 
duration,  unless  a  court  orders  a  longer 
trial  home  visit.  If  a  trial  home  visit 
extends  beyond  six  months  and  has  not 
been  authorized  by  the  court,  or  exceeds 
the  time  period  the  court  has  deemed 
appropriate,  and  the  child  is 
subsequently  returned  to  foster  care, 
that  placement  must  then  be  considered 
a  new  placement  and  title  IV-E 
eligibility  must  be  newly  established. 
Under  these  circumstances  the  judicial 
determinations  regarding  contrary  to  the 
welfare  and  reasonable  efforts  to  prevent 
removal  are  required. 

(f)  Case  review  system.  In  order  to 
satisfy  the  provisions  of  section 
471{a)(16)  of  the  Act  regarding  a  case 
review  system,  each  State's  case  review 


system  must  meet  the  requirements  of 
sections  475(5)  and  475(6)  of  the  Act. 

(g)  Case  plan  requirements.  In  order  to 
satisfy  the  case  plan  requirements  of 
sections  471(a)(16),  475(1)  and  475(5) 
(A)  and  (D)  of  the  Act,  the  State  agency 
must  promulgate  policy  materials  and 
instructions  for  use  by  State  and  local 
staff  to  determine  the  appropriateness  of 
and  necessity  for  the  foster  care 
placement  of  the  child.  The  case  plan 
for  each  child  must: 

(1)  Be  a  written  docxunent,  which  is 
a  discrete  part  of  the  case  record,  in  a 
format  determined  by  the  State,  which 
is  developed  jointly  with  the  parent(s) 
or  guardian  of  the  child  in  foster  care; 
and 

(2)  Be  developed  within  a  reasonable 
period,  to  be  established  by  the  State, 
but  in  no  event  later  than  60  days  fixjm 
the  child's  removal  from  the  home 
pursuant  to  paragraph  (k)  of  this  section; 

(3)  Include  a  discussion  of  how  the 
case  plan  is  designed' to  achieve  a  safe 
placement  for  the  child  in  the  least 
restrictive  (most  family-like)  setting 
available  and  in  close  proximity  to  the 
home  of  the  parent(s)  when  the  case 
plan  goal  is  reimification  and  a 
discussion  of  how  the  placement  is 
consistent  with  the  best  interests  and 
special  needs  of  the  child.  (FTP  is  not 
available  when  a  court  orders  a 
placement  with  a  specific  foster  care 
provider); 

(4)  Include  a  description  of  the 
services  offered  and  provided  to  prevent 
removal  of  the  child  from  the  home  and 
to  reunify  the  family;  and 

(5)  Document  the  steps  to  finalize  a 
placement  when  the  case  plan  goal  is  or 
becomes  adoption  or  placement  in 
another  permanent  home  in  accordance 
with  sections  475(1)(E)  and  (5){E)  of  the 
Act.  When  the  case  plan  goal  is 
adoption,  at  a  minimum,  such 
documentation  shall  include  child- 
specific  recruitment  efforts  such  as  the 
use  of  State,  regional,  and  national 
adoption  exchanges  including  electronic 
exchange  systems. 

(This  requirement  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB) 
under  OMB  control  number  0980-0140) 

(h)  Application  of  the  permanency 
hearing  requirements. 

(1)  To  meet  the  requirements  of  the 
permanency  hearing,  the  State  must, 
among  other  requirements,  comply  with 
section  475(5)(C)  of  the  Act. 

(2)  In  accordance  with  paragraph 
(b)(3)  of  this  section,  when  a  court 
determines  that  reasonable  efforts  to 
return  the  child  home  are  not  required, 
a  permanency  hearing  must  be  held 
within  30  days  of  that  determination, 
imless  the  requirements  of  the 


permanency  hearing  are  fulfilled  at  the 
hearing  in  which  the  court  determines 
that  reasonable  efforts  to  reimify  the 
child  and  family  are  not  required. 
(3)  If  the  State  concludes,  after 
considering  reunification,  adoption, 
legal  guardianship,  or  permanent 
placement  with  a  fit  and  willing 
relative,  that  the  most  appropriate 
permanency  plan  for  a  child  is 
placement  in  another  planned 
permanent  living  arrangement,  \he  State 
must  document  to  the  court  the 
compelling  reason  for  the  alternate  plan. 
Examples  of  a  compelling  reason  for 
establisliing  such  a  permanency  plan 
may  include: 

(i)  The  case  of  an  older  teen  who 
specifically  requests  that  emancipation 
be  established  as  his/her  permanency 
plan; 

(ii)  The  case  of  a  parent  and  child 
who  have  a  significant  bond  but  the 
parent  is  imable  to  care  for  the  child 
because  of  an  emotional  or  physical 
disability  and  the  child's  foster  parents 
have  committed  to  raising  him/her  to 
the  age  of  majority  and  to  faciUtate 
visitation  with  the  disabled  parent;  or, 
(iii)  the  Tribe  has  identified  another 
plaimed  permanent  living  arrangement 
for  the  child. 

(4)  When  an  administrative  body, 
appointed  or  approved  by  the  court, 
conducts  the  permanency  hearing,  the 
procedural  safeguards  set  forth  in  the 
definition  of  permanency  hearing  must 
be  so  extended  by  the  administrative 
body. 

(i)  Application  of  the  requirements  for 
filing  a  petition  to  terminate  parental 
rights  at  section  475(5)(E)  of  the  Social 
Security  Act.  (1)  Subject  to  the 
exceptions  in  paragraph  (i)(2)  of  this 
section,  the  State  must  file  a  petition  (or, 
if  such  a  petition  has  been  filed  by 
another  party,  seek  to  be  joined  as  a 
party  to  the  petition)  to  terminate  the 
parental  rights  of  a  parent(s): 

(i)  Whose  child  has  been  in  foster  care 
imder  the  responsibility  of  the  State  for 
15  of  the  most  recent  22  months.  The 
petition  must  be  filed  by  the  end  of  the 
child's  fifteenth  month  in  foster  care.  In 
calculating  when  to  file  a  petition  for 
termination  of  parental  rights,  the  State: 

(A)  Must  calculate  the  15  out  of  the 
most  recent  22  month  period  from  the 
date  the  child  entered  foster  care  as 
defined  at  section  475(5){F)  of  the  Act; 

(B)  Must  use  a  cumulative  method  of 
calculation  when  a  child  experiences 
multiple  exits  fi'om  and  entries  into 
foster  care  diuing  the  22  month  period; 

(C)  Must  not  include  trial  home  visits 
or  rimaway  episodes  in  calculating  15 
months  in  foster  care;  and, 

(D)  Need  only  apply  section  475(5)(E) 
of  the  Act  to  a  child  once  if  the  State 
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does  not  file  a  ]  letition  because  one  of 
the  exceptions  it  paragraph  (i)(2)  of  this 
section  applies 

(ii)  Whose  ch  ild  has  been  determined 
by  a  court  of  cc  mpetent  jurisdiction  to 
be  an  abandont  d  infant  (as  defined 
under  State  lav  ).  The  petition  to 
terminate  parei  ital  rights  must  be  filed 
within  60  days  of  the  judicial 
determination  \  hat  the  child  is  an 
abandoned  inf£  nt;  or. 

(iii)  Who  has  been  convicted  of  one  of 
the  felonies  lis1  ed  at  paragraph  (b)(3)(ii) 
of  this  section.  Under  such 
circumstances,  the  petition  to  terminate 
parental  rights  must  be  filed  within  60 
days  of  a  judicial  determination  that 
reasonable  efforts  to  reunify  the  child 
and  parent  are  lot  required. 

(2)  The  State  may  elect  not  to  file  or 
join  a  petition  o  terminate  the  parental 
rights  of  a  pare  it  per  paragraph  (i){l)  of 
this  section  if: 

(i)  At  the  opt  ion  of  the  State,  the  child 
is  being  cared  1  or  by  a  relative: 

(ii)  The  State  agency  has  documented 
in  the  case  plaj  i  (which  must  be 
available  for  cc  urt  review)  a  compelling 
reason  for  dete  -mining  that  filing  such 
a  petition  wou  d  not  be  in  the  best 
interests  of  the  individual  child. 
Compelling  re«  sons  for  not  filing  a 
petition  to  tern  linate  parental  rights 
include,  but  ar  s  not  limited  to: 

(A)  Adoptioi  I  is  not  the  appropriate 
permanency  g(  al  for  the  child;  or, 

(B)  No  grounds  to  file  a  petition  to 
terminate  pare  ital  rights  exist;  or, 

(C)  The  chil(  is  an  unaccompanied 
refugee  minor  is  defined  in  45  CFR 
400.111;  or 

(D)  There  am  international  legal 
obligations  or  i  :ompelling  foreign  policy 
reasons  that  w  juld  preclude  terminating 
parental  rights;  or 

(iii)  The  Stale  agency  has  not 
provided  to  th  5  family,  consistent  with 
the  time  period  in  the  case  plan, 
services  that  tl  le  State  deems  necessary 
for  the  safe  ret  im  of  the  child  to  the 
home,  when  r<  asonable  efforts  to 
reunify  the  far  lily  are  required. 

(3)  When  thi  i  State  files  or  joins  a 
petition  to  ten  linate  parental  rights  in 
accordance  with  paragraph  (i)(l)  of  this 
section,  it  mu<  t  concurrently  begin  to 
identify,  recru  t,  process,  and  approve  a 
qualified  adof  tive  family  for  the  child. 

(j)  Child  of  c  minor  parent. in  foster 
care.  Foster  ca  re  maintenance  payments 
made  on  beha  f  of  a  child  placed  in  a 
foster  family  1  ome  or  child  care 
institution,  wlo  is  the  parent  of  a  son 
.  or  daughter  in  the  same  home  or 
institution,  m  ist  include  amounts 
which  are  nee  3ssary  to  cover  costs 
incurred  on  b(  half  of  the  child's  son  or 
daughter.  Saic  costs  must  be  limited  to 
funds  expend  >d  on  those  items 


described  in  the  definition  of  foster  care 
maintenance  oayments. 

(k)  Removal  from  the  home  of  a 
specified  relative. 

(1)  For  the  purposes  of  meeting  the 
requirements  of  section  472(a)(1)  of  the 
Act,  a  removal  from  the  home  must 
occur  pursuant  to: 

(i)  A  voluntary  placement  agreement 
entered  into  by  a  parent  or  relative 
which  leads  to  a  physical  or 
constructive  removal  (i.e.,  a  non- 
physical  or  paper  removal  of  custody)  of 
the  child  from  the  home;  or 

(ii)  A  judicial  order  for  a  physical  or 
constructive  removal  of  the  child  from 
a  parent  or  specified  relative. 

(2)  A  removal  has  not  occurred  in 
situations  where  legal  custody  is 
removed  from  the  parent  or  relative  and 
the  child  remains  with  the  same  relative 
in  that  home  under  supervision  by  the 
State  agency. 

(3)  A  child  is  considered 
constructively  removed  on  the  date  of 
the  first  judicial  order  removing 
custody,  even  temporarily,  from  the 
appropriate  specified  relative  or  the  date 
that  the  voluntary  placement  agreement 
is  signed  by  all  relevant  parties. 

(1)  Living  with  a  specified  relative.Foi 
purposes  of  meeting  the  requirements 
for  living  with  a  specified  relative  prior 
to  removal  from  the  home  under  section 
472(a)(1)  of  the  Act  and  all  of  the 
conditions  under  section  472(a)(4),  one 
of  the  two  following  situations  must 
apply: 

(1)  The  child  was  living  with  the 
parent  or  specified  relative,  and  was 
AFDC  eligible  in  that  home  in  the 
month  of  the  voluntary  placement 
agreement  or  initiation  of  court 
proceedings;  or 

(2)  The  child  had  been  living  with  the 
parent  or  specified  relative  within  six 
months  of  the  month  of  the  voluntary 
placement  agreement  or  the  initiation  of 
court  proceedings,  and  the  child  would 
have  been  AFDC  eligible  in  that  month 
if  s/he  had  still  been  living  in  that 
home. 

(m)  Review  of  payments  and  licensing 
standards.  In  meeting  the  requirements 
of  section  471(a)(ll)  of  the  Act,  the  State 
must  review  at  reasonable,  specific, 
time-limited  periods  to  be  establislied 
by  the  State: 

(1)  The  amount  of  the  payments  made 
for  foster  care  maintenance  and 
adoption  assistance  to  assure  their 
continued  appropriateness;  and 

(2)  The  licensing  or  approval 
standards  for  child  care  institutions  and 
foster  family  homes. 

(n)  Foster  care  goals.  The  specific 
foster  care  goals  required  under  section 
471(a)(14)  of  the  Act  must  be 
incorporated  into  State  law  by  statute  or 


administrative  regulation  with  the  force 
of  law. 

(0)  Notice  and  opportunity  to  be 
heard.  The  State  must  provide  the  foster 
parent{s)  of  a  child  and  any  preadoptive 
parent  or  relative  providing  care  for  the 
child  with  timely  notice  of  and  an 
opportunity  to  be  heard  in  permanency 
hearings  and  six-month  periodic 
reviews  held  with  respect  to  the  child 
during  the  time  the  child  is  in  the  care 
of  such  foster  parent,  preadoptive 
parent,  or  relative  caregiver.  Notice  of 
and  an  opportunity  to  be  heard  does  not 
include  the  right  to  standing  as  a  party 
to  the  case. 

12.  Section  1356.30  is  redesignated  as 
§  1356.22  and  revised  to  read  as  follows: 

§  1 356.22    Implementation  requirements  for 
children  voluntarily  placed  in  foster  care. 

(a)  As  a  condition  of  receipt  of  Federal 
financial  participation  (FFP)  in  foster 
care  maintenance  payments  for  a 
dependent  child  removed  from  his 
home  under  a  voluntary  placement 
agreement,  the  State  must  meet  the 
requirements  of: 

(1)  Section  472  of  the  Act,  as 
amended; 

(2)  Sections  422(b)(10)  and  475(5)  of 
the  Act; 

(Cj  45  CFR  1356.21  (f),  (g),  (h),  and  (i); 
and 

(4)  The  requirements  of  this  section. 

(b)  Federal  financial  participation  is 
available  only  for  voluntary  foster  care 
maintenance  expenditures  made  within 
the  first  180  days  of  the  child's 
placement  in  foster  care  unless  there  has 
been  a  judicial  determination  by  a  court 
of  competent  jurisdiction,  within  the 
first  180  days  of  such  placement,  to  the 
effect  that  the  continued  voluntary 
placement  is  in  the  best  interests  of  the 
child. 

(c)  The  State  agency  must  establish 
and  maintain  a  uniform  procedure  or 
system,  consistent  with  State  law,  for 
revocation  by  the  parent(s)  of  a 
voluntary  placement  agreement  and 
return  of  the  child. 

13.  New  §  1356.30  is  added  to  read  as 
follows: 

§  1 356.30    Safety  requirements  for  foster 
care  and  adoptive  home  providers. 

(a)  Unless  an  election  provided  for  in 
paragraph  (d)  of  this  section  is  made, 
the  State  must  provide  documentation 
that  criminal  records  checks  have  been 
conducted  with  respect  to  prospective 
foster  and  adoptive  parents. 

(b)  The  State  may  not  approve  or 
license  any  prospective  foster  or 
adoptive  parent,  nor  may  the  State  claim 
FFP  for  any  foster  care  maintenance  or 
adoption  assistance  payment  made  on 
behalf  of  a  child  placed  in  a  foster  home 
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operated  under  the  auspices  of  a  child 
placing  agency  or  on  behalf  of  a  child 
placed  in  an  adoptive  home  through  a 
private  adoption  agency,  if  the  State 
finds  that,  based  on  a  criminal  records 
check  conducted  in  accordance  with 
paragraph  (a)  of  this  section,  a  court  of 
competent  jurisdiction  has  determined 
that  the  prospective  foster  or  adoptive 
parent  has  been  convicted  of  a  felony 
involving: 

(1)  Child  abuse  or  neglect; 

(2)  Spousal  abuse; 

(3)  A  crime  against  a  child  or  children 
(including  child  pornography);  or, 

(4)  A  crime  involving  violence, 
including  rape,  sexual  assault,  or 
homicide,  but  not  including  other 
physical  assault  or  battery. 

(c)  The  State  may  not  approve  or 
license  any  prospective  foster  or 
adoptive  parent,  nor  may  the  State  claim 
FFP  for  any  foster  care  meuntenance  or 
adoption  assistance  payment  made  on 
behalf  of  a  child  placed  in  a  foster  home 
operated  under  the  auspices  of  a  child 
placing  agency  or  on  behalf  of  a  child 
placed  in  an  adoptive  home  through  a 
private  adoption  agency,  if  the  State 
finds,  based  on  a  criminal  records  check 
conducted  in  accordance  with 
paragraph  (a.\  of  this  section,  that  a  court 
of  competent  jurisdiction  has 
determined  that  the  prospective  foster 
or  adoptive  parent  has,  within  the  last 
five  years,  been  convicted  of  a  felony 
involving: 

{!)  Physical  assault; 

(2)  Battery;  or, 

(3)  A  drug-related  ofiense. 
(d)(1)  The  State  may  elect  not  to 

conduct  or  require  criminal  records 
checks  on  prospective  foster  or  adoptive 
parents  by: 

'  (i)  Notifying  the  Secretary  in  a  letter 
from  the  Governor;  or 

(ii)  Enacting  State  legislation. 

(2)  Such  an  election  also  removes  the 
State's  obligation  to  comport  with 
paragraphs  (b)  and  (c)  of  this  section. 

(e)  In  all  cases  where  the  State  opts 
out  of  the  criminal  records  check 
requirement,  the  licensing  file  for  that 
foster  or  adoptive  family  must  contain 
documentation  which  verifies  that 
safety  considerations  with  respect  to  the 
caretaker(s)  have  been  addressed. 

(f)  In  order  for  a  child  care  institution 
to  be  eligible  for  title  fV-E  funding,  the 
licensing  file  for  the  institution  must 
contain  documentation  which  verifies 
that  safety  considerations  with  respect 
to  the  staff  of  the  institution  have  been 
addressed. 

14.  Section  1356.50  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 


§  1356.50    Withholding  of  funds  for 
noncompliance  with  the  approved  title  IV- 
E  State  plan. 

(a)  To  be  in  compliance  with  the  title 
rV-E  State  plan  requirements,  a  State 
must  meet  the  requirements  of  the  Act 
and  45  CFR  1356.20,  1356.21, 1356.30, 
and  1356.40  of  this  part. 

(b)  To  be  in  compliance  with  the  tide 
rV-E  State  plan  requirements,  a  State 
that  chooses  to  claim  FFP  for  volimtary 
placements  must  meet  the  requirements 
of  the  Act,  45  CFR  1356.22  and 
paragraph  (a)  of  this  section;  and 
***** 

^  15.  Section  1356.60  is  amended  by 
revising  paragraph  (b)(1)  and  removing 
paragraph  (c)(4)  to  read  as  follows: 

§  1356.60    Fiscal  requiremente  (title  IV-£). 

***** 

(b)  Federal  matching  funds  for  State 
and  local  training  for  foster  care  and 
adoption  assistance  under  title  IV-E. 

(1)  Federal  financial  participation  is 
available  at  the  rate  of  seventy-five 
percent  (75%)  in  the  costs  of: 

(i)  Training  personnel  employed  or 
preparing  for  employment  by  the  State 
or  local  agency  administering  the  plan, 
and; 

(ii)  Providing  short-term  training 
(including  travel  and  per  diem 
expenses)  to  current  or  prospective 
foster  or  adoptive  parents  and  the 
members  of  the  state  licensed  or 
approved  child  care  institutions 
providing  care  to  foster  and  adopted 
children  receiving  title  FV-E  assistance. 


§§  1 356.65  and  1 356.70    [Removed] 

16.  Sections  1356.65  and  1356.70  are 
removed. 

17.  New  §  1356.71  is  added  to  read  as 
follows: 

§  1 356.71     Federal  review  of  the  eligibility 
of  children  in  foster  care  and  the  eligibility 
of  foster  care  providers  in  title  IV-E 
programs. 

(a)  Purpose,  scope  and  overview  of  the 
process. 

(1)  This  section  sets  forth 
requirements  governing  Federal  reviews 
of  State  compliance  with  the  title  IV-E 
eligibility  provisions  as  they  apply  to 
children  and  foster  care  providers  under 
paragraphs  (a)  and  (b)  of  section  472  of 
the  Act. 

(2)  The  requirements  of  this  section 
apply  to  State  agencies  that  receive 
Federal  payments  for  foster  care  under 
title  rV-E  of  the  Act. 

(3)  The  review  process  begins  with  a 
primary  review  of  foster  care  cases  for 
the  Utle  FV-E  eligibility  requirements. 
States  determined  to  be  in  substantial 
compliance  based  on  the  primary 


review  will  not  be  subject  to  another 
review  for  three  years.  States  that  are 
determined  not  to  be  in  compliance  will 
develop  and  implement  a  program 
improvement  plan  designed  to  correct 
the  areas  of  non-compliance,  and  a 
secondary  review  will  be  conducted 
after  completion  of  the  program 
improvement  plan. 

(b)  Composition  of  review  team  and 
preliminary  activities  preceding  an  on- 
site  review. 

(1)  The  review  team  must  be 
composed  of  representatives  of  the  State 
agency,  and  ACF's  Regional  and  Central 
Offices. 

(2)  The  State  must  provide  ACF  with 
the  complete  payment  history  for  each 
of  the  sample  and  oversample  cases 
prior  to  the  on-site  review. 

(c)  Sampling  guidance  and  conduct  of 
review. 

(1)  The  list  of  sampling  units  in  the 
target  population  {i.e.,  the  sampling 
frame)  will  be  drawrn  by  ACF  statistical 
staff  from  the  Adoption  and  Foster  Care 
Analysis  and  Reporting  System 
(AFCARS)  data  which  are  transmitted 
by  the  State  agency  to  ACF.  The 
sampling  frame  will  consist  of  cases  of 
children  who  were  eligible  for  foster 
care  maintenance  payments  during  the    • 
reporting  period  reflected  in  a  State's 
most  recent  AFCARS  data  submission. 
For  the  initial  primary  review,  if  these 
data  are  not  available  or  are  deficient,  an 
alternative  seunpling  frame,  consistent 
with  one  AFCARS  six-month  reporting 
period,  will  be  selected  by  ACF  in 
conjimction  with  the  State  agency. 

(2)  A  sample  of  80  cases  (plus  a  10 
percent  oversample  of  eight  cases)  from 
the  title  IV-E  foster  care  program  will  be 
selected  for  the  primary  review  utilizing 
probability  sampling  methodologies. 
Usually,  the  chosen  methodology  vdll 
be  simple  random  sampling,  but  other 
probability  samples  may  be  utilized, 
when  necessary  and  appropriate. 

(3)  Cases  from  the  oversample  will  be 
substituted  and  reviewed  for  each  of  the 
original  sample  of  80  cases  which  is 
found  to  be  in  error. 

(4)  At  the  completion  of  the  primary 
review,  the  review  team  will  determine 
the  number  of  ineligible  cases.  When 
the  total  number  of  ineligible  cases  does 
not  exceed  eight,  ACF  can  conclude 
with  a  probability  of  88  percent  that  in 

a  population  of  1000  or  more  cases  the 
population  ineligibility  case  error  rate  is 
less  than  15  percent  and  the  State  will 
be  considered  in  substantial 
compliance.  For  primary  reviews  held 
subsequent  to  the  initial  primary 
reviews,  the  acceptable  population 
ineligibility  case  error  rate  threshold 
will  be  reduced  &t)m  less  than  15 
percent  (eight  or  fewer  ineligible  cases) 
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to  less  than  10  )ercent  (four  or  fewer 
ineligible  cases  ).  A  State  agency  which 
meets  this  stan(  lard  is  considered  to  be 
'substantial  [compliance"  (see 


sampling,  but 
may  be  utilizec 
appropriate, 
will  be  substit 
each  of  the  oriji 
which  is  founc 


in 

paragraph  (h)  o  '  this  section).  A 
disallowance  w  ill  be  assessed  for  the 
ineligible  cases  for  the  period  of  time 
the  cases  are  in  sligible. 

(5)  A  State  w  lich  has  been 
determined  to  lie  in  "noncompliance" 
[i.e.,  not  in  sub  tantial  compliance)  will 
be  required  to  c  evelop  a  program 
improvement  p  Ian  according  to  the 
specifications  c  iscussed  in  paragraph  (i) 
of  this  section,  as  well  as  undergo  a 
secondary  revi(  w.  For  the  secondary 
review,  a  samp  e  of  150  cases  (plus  a  10 
percent  oversainple  of  15  cases)  will  be 
drawn  firom  tht  most  recent  AFCARS 
submission.  Ugually,  the  chosen 
methodology  will  be  simple  random 

jther  probability  samples 

when  necessary  and 
ises  from  the  oversample 
ited  and  reviewed  for 
inal  sample  of  150  cases 
I  to  be  in  error. 

(6)  At  the  coi  npletion  of  the  secondary 
review,  the  rev  ew  team  will  calculate 
both  the  sampls  case  ineligibility  and 
dollar  error  rat  as  for  the  cases 
determined  ineligible  during  the  review. 
An  extrapolated  disallowance  equal  to 
the  lower  limit  of  a  90  percent 
confidence  int  (rval  for  the  population 
total  dollars  in  error  for  the  amoimt  of 
time  correspor  ding  to  the  AFCARS 
reporting  peric  d  will  be  assessed  if  both 
the  child/prov  der  (case)  ineligibility 
and  dollar  errcr  rates  exceed  10  percent. 
If  neither,  or  o  ily  one,  of  the  error  rates 
exceeds  10  peicent,  a  disallowance  will 
be  assessed  foi  the  ineligible  cases  for 
the  period  of  t  me  the  cases  are 
ineligible. 

(d)  Requirements  subject  to  review. 
States  will  be  i  eviewed  against  the 
requirements  ( if  title  FV-E  of  the  Act 
regarding: 

(1)  The  eligi  )ility  of  the  children  on 
whose  behalf  I  he  foster  care 
maintenance  {  ayments  are  made 
(section  472(a  (l)-(4)  of  the  Act)  to 
include: 

(i)  Judicial  c  eterminations  regarding 
"reasonable  efforts"  and  "contrary  to 
the  welfare"  iu  accordance  with 
§  1356.21(b)  aid  (c).  respectively; 

(ii)  Voluntaj  y  placement  agreements 
in  accordance  with  §  1356.22; 

(iii)  Respon  iibility  for  placement  and 
care  vested  w  th  the  State  agency; 

(iv)  Placem(  mt  in  a  licensed  foster 
family  home  c  r  child  care  institution; 
and. 

(v)  eligibili^  for  AFDC  under  such 
State  plan  as  t  was  in  effect  on  July  16. 
1996. 


(2)  Allowable  payments  made  to 
foster  care  providers  who  comport  with 
sections  471(a)(10).  471(a)(20).  472(b) 
and  (c)  of  the  Act  and  §  1356.30. 

(e)  Review  instrument.  A  title  IV-E 
foster  care  eligibility  review  checklist 
will  be  used  when  conducting  the 
eligibility  review. 

(f)  Eligibility  determination— child. 
The  case  record  of  the  child  must 
contain  sufficient  documentation  to 
verify  a  child's  eligibility  in  accordance 
with  paragraph  (d)(1)  of  this  section,  in 
order  to  substantiate  payments  made  on 
the  child's  behalf. 

(g)  Eligibility  determination — 
provider. 

(1)  For  each  case  being  reviewed,  the 
State  agency  must  make  available  a 
licensing  file  which  contains  the 
licensing  history,  including  a  copy  of 
Jie  certificate  of  licensure/approval  or 
letter  of  approval,  for  each  of  the 
providers  in  the  following  categories: 

(i)  Public  child  care  institutions  with 
25  children  or  less  in  residence; 

(ii)  Private  child  care  institutions; 

(iii)  Group  homes;  and 

(iv)  Foster  family  homes,  including 
relative  homes. 

(2)  The  licensing  file  must  contain 
documentation  that  the  State  has 
complied  with  the  safety  requirements 
for  foster  and  adoptive  placements  in 
accordance  with  §  1356.30. 

(3)  If  the  licensing  file  does  not 
contain  sufficient  information  to 
support  a  child's  placement  in  a 
licensed  facility,  the  State  agency  may 
provide  supplemental  information  from 
other  sources  (e.g.,  a  computerized 
database). 

(h)  Standards  of  compliance. 

(1)  Disallowances  will  be  taken,  and 
plans  for  program  improvement 
required,  based  on  the  extent  to  which 
a  State  is  not  in  substantial  compliance 
with  recipient  or  provider  eligibility 
provisions  of  title  IV-E.  or  applicable 
regulations  in  45  CFR  parts  1355  and 
1356. 

(2)  Substantial  compliance  and 
noncompliance  are  defined  as  follows: 

(i)  Substantial  compliance — For  the 
primary  review  (of  the  sample  of  80 
cases),  no  more  than  eight  of  the  title 
IV-E  cases  reviewed  may  be  determined 
to  be  ineligible.  (This  critical  number  of 
allowable  "errors,"  i.e.,  ineligible  cases, 
is  reduced  to  four  errors  or  less  in 
primary  reviews  held  subsequent  to  the 
initial  primary  review).  For  the 
secondary  review  (if  required). 
substantial  compliance  means  either  the 
case  ineligibility  or  dollar  error  rate 
does  not  exceed  10  percent. 

(ii)  Noncompliance — means  not  in 
substantial  compliance.  For  the  primary 
review  (of  the  sample  of  80  cases),  nine 


or  more  of  the  title  IV-E  cases  reviewed 
must  be  determined  to  be  ineligible. 
(This  critical  number  of  allowable 
"errors."  i.e.,  inehgible  cases,  is  reduced 
to  five  or  more  in  primary  reviews 
subsequent  to  the  initial  primary 
review).  For  the  secondary  review  (if 
required),  noncompliance  means  both 
the  case  ineligibility  and  dollar  error 
rates  exceed  10  percent. 

(3)  ACF  will  notify  the  State  in 
writing  within  30  calendar  days  after 
the  completion  of  the  review  of  whether 
the  State  is,  or  is  not,  operating  in 
substantial  compliance. 

(4)  States  which  are  determined  to  be 
in  substantial  compliance  must  undergo 
a  subsequent  review  after  a  minimum  of 
three  years. 

(i)  Program  improvement  plans. 

(1)  States  which  are  determined  to  be 
in  noncompliance  with  lecipient  or 
provider  eligibility  provisions  of  title 
IV-E.  or  applicable  regulations  in  45 
CFR  Parts  1355  and  1356,  will  develop 
a  program  improvement  plan  designed 
to  correct  the  areas  determined  not  to  be 
in  substantial  compliance.  The  program 
improvement  plan  will: 

(i)  Be  developed  jointly  by  State  and 
Federal  staff; 

(ii)  Identify  the  areas  in  which  the 
State's  program  is  not  in  substantial 
compliance; 

(iii)  Not  extend  beyond  one  year.  A 
State  will  have  a  maximiun  of  one  year 
in  which  to  implement  and  complete 
the  provisions  of  the  program 
improvement  plan  unless  State 
legislative  action  is  required.  In  such 
instances,  an  extension  may  be  granted 
with  the  State  and  ACF  negotiating  the 
terms  and  length  of  such  extension  that 
shall  not  exceed  the  last  day  of  the  first 
legislative  session  after  the  date  of  the 
program  improvement  plan;  and 

(iv)  Include: 

(A)  Specific  goals; 

(B)  The  action  steps  required  to 
correct  each  identified  weakness  or 
deficiency;  and. 

(C)  a  date  by  which  each  of  the  action 
steps  is  to  be  completed. 

(2)  States  determined  not  to  be  in 
substantial  compliance  as  a  result  of  a 
primary  review  must  submit  the 
program  improvement  plan  to  ACF  for 
approval  within  90  calendar  days  from 
the  date  the  State  receives  written 
notification  that  it  is  not  in  substantial 
compliance.  This  deadline  may  be 
extended  an  additional  30  calendar  days 
when  a  State  agency  submits  additional 
documentation  to  ACF  in  support  of 
cases  determined  to  be  ineligible  as  a 
result  of  the  on-site  eligibility  review. 

(3)  The  ACF  Regional  Office  will 
intermittently  review,  in  conjunction 
with  the  State  agency,  the  State's 
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progress  in  completing  the  prescribed 
action  steps  in  the  program 
improvement  plan. 

(4)  If  a  State  agency  does  not  submit 
an  approvable  program  improvement 
plan  in  accordance  with  the  provisions 
of  paragraphs  (i)(l)  and  (2)  of  this 
section,  ACF  will  move  to  a  secondary' 
review  in  accordance  with  paragraph  (c) 
of  this  section. 

(j)  Disallowance  of  funds.  The  amount 
of  funds  to  be  disallowed  will  be 
determined  by  the  extent  to  which  a 
State  is  not  in  substantial  compliance 
with  recipient  or  provider  eligibility 
provisions  of  title  FV-E,  or  applicable 
regulations  in  45  CFR  parts  1355  and 
1356. 

(1)  States  which  are  in  found  to  be  in 
substantial  compliance  diuing  the 
primary  or  secondary  review  will  have 
disallowances  {if  any)  determined  on 
the  basis  of  individual  cases  reviewed 
and  found  to  be  in  error.  The  amount  of 
disallowance  will  be  computed  on  the 
basis  of  payments  associated  with 
ineligible  cases  for  the  entire  period  of 
time  that  each  case  has  been  ineligible. 

(2)  States  which  are  found  to  be  in 
noncompliance  during  the  primary 
review  will  have  disallowances 
determined  on  the  basis  of  individual 
cases  reviewed  and  found  to  be  in  error, 
and  must  implement  a  program 


improvement  plan  in  accordance  with 
the  provisions  contained  within  it.  A 
secondary  review  will  be  conducted  no 
later  than  during  the  AFCARS  reporting 
period  which  immediately  follows  the 
program  improvement  plan  completion 
date  on  a  sample  of  150  cases  drawn 
from  the  State's  most  recent  AFCARS 
data.  If  both  the  case  ineligibility  and 
dollar  error  rates  exceed  10  percent  the 
State  is  in  noncompliance  and  an 
additional  disallowance  will  be 
determined  based  on  extrapolation  from 
the  sample  to  the  universe  of  claims 
paid  for  the  duration  of  the  AFCARS 
reporting  period  [i.e.,  all  title  IV-E  funds 
expended  for  a  case  diuing  the 
quarter(s)  that  case  is  ineligible).  If 
either  the  case  ineligibility  or  dollar  rate 
does  not  exceed  10  percent,  the  amount 
of  disallowance  will  be  computed  on 
the  basis  of  payments  associated  with 
ineligible  cases  for  the  entire  period  of 
time  the  case  has  beenTletermined  to  be 
ineligible. 

(3)  The  State  agency  will  be  liable  for 
interest  on  the  amoimt  of  funds 
disallowed  by  the  Department,  in 
accordance  with  the  provisions  of  45 
CFR  30.13. 

(4)  States  may  appeal  any 
disallowance  actions  taken  by  ACF  to 
the  HHS  Departmental  Appeals  Board  in 


accordance  with  regidations  at  45  CFR 
Part  16. 

PART  1357— flEQUIREMENTS 
APPLICABLE  TO  TITLE  IV-B 

18.  The  authority  citation  for  part 
1357  continues  to  read  as  follows: 

Authority:  42  U.S.C.  620  et  seq.,  42  U.S.C. 
670  ef  seq.;  42  U.S.C.  1302. 

19.  Section  1357.40  is  amended  by 
revising  paragraph  (d)(6)  to  read  as 
follows: 

§  1 357.40    Direct  paymenU  to  Indian  TritMl 
Organizations  (title  IV-B,  subpart  1,  child 
welfare  services). 

*         *         *         •         • 

(d)*  *  * 

(6)  In  order  to  determine  the  amount 
of  Federed  funds  available  for  a  direct 
grant  to  an  eligible  ITO,  the  Department 
shall  first  divide  the  State's  title  IV-B 
allotment  by  the  number  of  children  in 
the  State,  then  multiply  the  resulting 
amount  by  a  multiplication  factor 
determined  by  the  Secretary,  and  then 
multiply  that  amount  by  the  niunber  of 
Indian  children  in  the  ITO  population. 
The  multiplication  factor  will  be  set  at 
a  level  designed  to  achieve  the  purposes 
of  the  act  and  revised  as  appropriate. 
[FR  Doc.00-1122  Filed  1-24-00;  8:45  am] 
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REMINDERS 

The  Items  in  this 
editorially  compil^ 
to  Federal  Regislsr 
Inclusion  or  exclis 
this  list  has  no  l^al 
significance 


RULES  GOINq 

EFFECT 

2000 


INTO 
JANUARY  25, 


AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Administrative  rei  |ulations: 
Reinsurance  ai  ireement; 
standards  fo   approval; 
published  1-^5-00 

AGRICULTURE 

DEPARTMENT 

Food  Safety  an|  Inspection 

Service 

Meat  and  poultry!  inspection; 


Inspection  sen  ices 


enforcement 


guineas; 
29-99 
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list  were 
as  an  aid 
users, 
ion  from 


actions; 


refusal,  suspension,  or 

withdrawal:  published  11- 

29-99 
Pathogen  rediiction;  hazard 

analysis  anc  critical 

control  poin^  (HACCP) 

systems — 

Generic  E.  doli  testing  for 
sheep,  goats,  equines, 
ducks,  gejse,  and 


(ublished  11- 


Sanitation  requirements  for 
official  estat  lishments; 
technical  corections; 
published  1  14-00 

COMMODITY  FUTURES 
TRADING  COMJyilSSION 

Contract  marketn: 
Contract  markst 
designation! 
applrcations  — 
Commissior  review  and 
approval;  procedures; 
published  11-26-99 

environment|al 
protection  agency 

Air  quality  implementation 
plans;  approviti  and 
promulgation;  various 
States: 

California;  pul  dished  11-26- 
99 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  cc  mmodities: 
Bifenthrin;  pU)lished  1-25-00 

INTERIOR  DEPARTMENT 

Minerals  Management 

Service 

Outer  Continenial  Shelf 
operations: 


Royalty  and  offshore 
minerals  management 
programs;  order  appeals; 
published  1-25-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Airbus;  published  12-21-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Intangible  property; 
amortization;  put)lished  1- 
25-00 
Passive  foreign  investment 
companies — 
Mari^etable  stock 
definition;  published  1- 
25-00 
Qualified  covered  calls; 
special  rules  and 
definitions;  published  1- 
25-00 
Small  Business  Job 
Protection  Act  of  1996— 
Termination  of  Puerto 
Rico  and  possession 
tax  credit;  new  lines  of 
business  prohibited; 
published  1-25-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in — 
Michigan  et  al.;  comments 
due  by  2-4-00;  published 
1-5-00 
Sheep  and  lamb  promotion 
and  research;  comments 
due  by  2-1-00;  published  1- 
12-00 
Tobacco  inspection: 
Burtey  tobacco;  moisture 
testing;  comments  due  by 
1-31-00;  published  12-2- 
99 

AGRICULTURE 

DEPARTMENT 

Forest  Service 

National  Forest  System  land 
and  resource  management 
planning;  comments  due  by 
2-3-00;  published  12-16-99 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspections: 
Inspection  services — 
Retail  operations 
exemption  from 
requirements;  comments 


due  by  2-3-00; 
published  1-4-00 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Chemical  Weapons 
Convention  regulations; 
implementation;  comments 
due  by  1-31-00;  published 
12-30-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Critical  habitat  designation — 
Johnson's  seagrass; 
comments  due  by  2-2- 
00;  published  1-3-00 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  2-4- 
00;  published  12-21-99 
Magnuson-Stevens  Act 
provisions — 

Pacific  Coast  groundfish; 
annual  specifications 
and  management 
measures;  comments 
due  by  2-3-00; 
published  1-4-00 
Northeastem  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  2-4- 
00;  published  1-5-00 
Atlantic  surf  clams,  ocean 
quahogs,  and  Maine 
mahogany  quahogs; 
fishing  quotas; 
comments  due  by  2-3- 
00;  published  1-4-00 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Gray's  Reef  National 
Marine  Sanctuary,  GA; 
management  plan/ 
regulations  review; 
comments  due  by  2-1- 
00;  published  11-19-99 
Gray's  Reef  National 
Marine  Sanctuary,  GA; 
management  plan/ 
regulations  review; 
scoping  meetings; 
comments  due  by  2-1- 
00;  published  12-27-99 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
AmeriCorps  education  awards; 
comments  due  by  1-31-00; 
published  12-1-99 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS); 


TRICARE  program- 
Retiree  Dental  Program; 
expansion  of  dependent 
eligibility;  comments  due 
by  1-31-00;  published 
12-1-99 
Federal  Acquisition  Regulation 
(FAR): 

Davis-Bacon  Act; 
construction  contract  wage 
determination  options; 
comments  due  by  2-1-00; 
published  12-3-99 
Veterans'  employment; 
comments  due  by  2-1-00; 
published  12-3-99 
Yugoslavia  and  Afghanistan; 
acquisition  restrictions; 
comments  due  by  1-31- 
00;  published  12-1-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Perchloroethylene  emissions 
from  dry  cleaning 
facilities — 

Florida;  comments  due  by 
1-31-00;  published  12- 
28-99 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources; 
Commercial  and  industrial 
solid  waste  incineration 
units;  comments  due  by 
1-31-00;  published  11-30- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

California;  comments  due  by 

2-2-00;  published  1-18-00 

Illinois;  comments  due  by  2- 

2-00;  published  1-3-00 
Montana;  comments  due  by 

2-2-00;  published  1-3-00 
New  York;  comments  due 
by  2-4-00;  published  1-5- 
00 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
N-acyl  sarcosines  and 
sodium  N-acyl 
sarcosinates;  comments 
due  by  2-4-00;  published 
12-6-99 
Tetraconazole  [(+/-)-2-(2,4- 
dichlorophenyl)-3(1  H-1 ,2.4- 
triazol-1-yl)  propyl  1,1,2,2- 
tetrafluoroethyl  ether]; 
comments  due  by  2-4-00; 
published  12-6-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
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by  1-31-00;  published 
12-30-99 

National  priorities  list 
update;  comments  due 
by  1-31-00;  published 
12-30-99 

Toxic  substances: 
Significant  new  uses — 
Halogenated  benzyl  ester 
acrylate,  etc.;  comments 
due  by  2-4-00; 
published  1-5-00 
Water  supply: 

National  primary  drinking 
water  regulations — 
Radon-222;  maximum 

contaminant  level  goal; 

public  health  protection; 

comments  due  by  2-4- 

00;  published  12-21-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Indiana;  comments  due  by 
1-31-00;  published  12-17- 
99 

Radio  frequency  devices: 
Radio  services  operating 
below  30  MHz;  conducted 
emission  limits;  comments 
due  by  1-31-00;  published 
11-16-99 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
1-31-00;  published  12-30- 
99 

California;  comments  due  by 
1-31-00;  published  12-30- 
99 

Louisiana;  comments  due  by 
1-31-00;  published  12-30- 
99 

Virginia  and  Maryland; 
comments  due  by  1-31- 
00;  published  12-17-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Davis-Bacon  Act; 
construction  contract  wage 
determination  options; 
comments  due  by  2-1-00; 
published  12-3-99 

Veterans'  employment; 
comments  due  by  2-1-00; 
published  12-3-99 

Yugoslavia  and  Afghanistan; 
acquisition  restrictions; 
comments  due  by  1-31- 
00;  published  12-1-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Personal  Responsibility  and 
Work  Opportunity 


Reconciliation  Act  of  1996; 
implementation: 
Temporary  Assistance  for 
Needy  Families 
Program — 

High  performance  bonus 
rewards  to  States; 
comments  due  by  2-4- 
00;  published  12-6-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  2-2-00;  published 
11-4-99 
Human  drugs: 
Prescription  drug  mari<eting; 
comments  due  by  2-1-00; 
published  12-3-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicaid: 

Managed  care  organizations; 
extemal  quality  review; 
comments  due  by  1-31- 
00;  published  12-1-99 
Medicare  and  Medicaid 

programs: 

Religious  nonmedical  health 
care  institutions  and 
advance  directives: 
comments  due  by  1-31- 
00;  published  11-30-99 

INTERIOR  DEPARTMENT 
Fish  and  WildHfe  Service 

Endangered  and  threatened 
species: 
Spalding's  catchfly; 

comments  due  by  2-1-00; 

published  12-3-99 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Oil  value  for  royalty  due  on 
Federal  leases; 
establishment;  comments 
due  by  1-31-00;  published 
12-30-99 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

List  I  chemical  manufacturers, 
distributors,  importers,  and 
exporters;  registration: 
Registration  and 
reregistration  fees; 
comments  due  by  1-31- 
00;  published  12-1-99 
Correction;  comments  due 
by  1-31-00;  published 
12-16-99 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Birth  and  adoption 
unemployment 


compensation;  comments 
due  by  2-2-00:  published  1- 
13-00 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Occupational  safety  and  health 
standards: 
Ergonomics  program; 

comments  due  by  2-1-00; 

published  11-23-99 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 

Child  labor;  civil  money 
penalties;  inflatk}n 
adjustment;  comments  due 
by  1-31-00;  published  11- 
30-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Davis-Bacon  Act; 

construction  contract  wage 

determination  options; 

comments  due  by  2-1-00; 

published  12-3-99 
Veterans'  employment; 

comments  due  by  2-1-00; 

published  12-3-99 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management: 
Agency  records  centers; 
storage  standards  update; 
comments  due  by  1-31- 
00;  published  12-2-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Share  insurance  and 
appendix;  update  and 
clarification;  comments 
due  by  1-31-00;  published 
11-30-99 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Palletized  standard  mail  and 
bound  printed  matter,  etc.; 
preparation  changes; 
comments  due  by  2-3-00; 
published  1-4-00 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Unemployment 

Insurance  Act: 

Sickness  and  unemployment 
benefits;  waiting  period 
shortened,  etc.;  comments 
due  by  2-1-00;  published 
12-3-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Public  utility  holding 
companies: 
Acquisition  of  U.S.  utilities 

by  foreign  companies; 

intemationalization; 

comments  due  by  2-4-00; 

published  12-21-99 


Securities: 
Unlisted  trading  privileges; 
comments  due  by  1-31- 
00:  published  12-15-99 

SMALL  BUSINESS 

ADMINISTRATION 

Business  loans: 
Certified  devetopment 
companies;  areas  of 
operatk>ns;  comments  due 
by  1-31-00;  published  12- 
1-99 

OFFICE  OF  UNITED  STATES 
TRADE  REPRESENTATIVE 
Trade  Representative,  Office 
of  United  States 

Tariff-rate  quota 
implementation  for  imports 
of  sugar-containing  products; 
comments  due  by  1-31-00; 
published  12-1-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

American  Society  for  Testing 
and  Materials  (ASTM); 
standards  Incorporated  by 
reference;  update: 
comments  due  by  1-31-00; 
published  12-1-99 
Regattas  and  marine  parades: 
Port  of  Miami,  FL;  OPSAIL 
2000;  comments  due  by 
1-31-00;  published  12-17- 
99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AiftKis;  comments  due  by  1- 

31-00;  published  12-30-99 
Alexander  Schleicher 

Segelflugzeugbau ; 

comments  due  by  1-31- 

00;  published  12-28-99 
Boeing;  comments  due  by 

1-31-00;  published  11-30- 

99 
Constucciones  Aeronauticas, 

S.A.;  comments  due  by  2- 

4-00;  published  1-5-00 
Eurocopter  Deutschland 

GmbH;  comments  due  by 

1-31-00;  published  12-2- 

99 
Eurocopter  France; 

comments  due  by  1-31- 

00;  published  11-30-99 
Fokker;  comments  due  by 

2-3-00;  published  1-4-00 
Hartzell  Propeller.  Inc.; 

comments  due  by  2-1-00; 

published  12-3-99 
Rolls  Royce,  pte;  comments 

due  by  2-1-00;  published 

12-3-99 
Saab;  comments  due  by  2- 

4-00;  published  1-5-00 
Turtxjmeca  Arrius; 

comments  due  by  1-31- 

00;  published  12-1-99 


VI 


Class  D  airspace;  comments 

due  by  2-4-CX);[  published  1- 

5-00 
Class  E  airspace^  comments 

due  by  1-31-0<|;  published 

12-17-99 
TREASURY  DEI^ARTMENT 
Internal  Revenue  Service 
Income  taxes: 

Treasury  secuiities, 
reopening;  oiginal  issue 
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discount;  comments  due 
by  2-3-00;  published  11-5- 
99 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Well-grounded  claims; 
comments  due  by  1-31- 
00;  published  12-2-99 


UST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 


convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
1999. 

Last  List  December  21,  1999. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9a-NM-179-AD;  Amendment 
39-1 1 531 ;  AD  2000-02-1 3] 

RiN  2120-AA64 

Airworthiness  Directives;  de  Haviiland 
Model  DHC-8-100,  -200,  and  ^00 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  de  Haviiland  Model 
DHC-8-100,  -200,  and  -300  series 
airplanes,  that  requires  installation  of  a 
placard  on  the  instrument  panel  of  the 
cockpit  to  advise  the  flightcrew  that 
positioning  of  the  power  levers  below 
the  flight  idle  stop  during  flight  is 
prohibited.  This  amendment  also 
requires  eventual  installation  of  a 
system  that  will  prevent  such 
positioning  of  the  power  levers  during 
flight.  Such  installation  will  terminate 
the  requirement  for  installation  of  a 
placard.  This  amendment  is  prompted 
by  reports  of  operation  of  the  airplane 
with  the  power  levers  positioned  below 
the  flight  idle  stop  during  flight.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  positioning  of 
the  power  levers  below  the  flight  idle 
stop  during  flight,  which  could  cause 
engine  overspeed,  possible  engine 
damage  or  failure,  and  consequent 
reduced  controllability  of  the  airplane. 
EFFECTIVE  DATE:  March  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Delisio,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 


Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7521;  fax 
(516) 568-2716. 

ADDRESSES:  Information  pertaining  to 
this  amendment  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York. 

SUPPLEMENTARY  INFORMATION:  A 

■  proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  de  Haviiland 
Model  DHC-8-100,  -200,  and  -300 
series  airplanes  was  published  in  the 
Federal  Register  on  July  7,  1998  (63  FR 
36619).  That  action  proposed  to  require 
installation  of  a  placard  on  the 
instnunent  panel  of  the  cockpit  to 
advise  the  flightcrew  that  positioning  of 
the  power  levers  below  the  flight  idle 
stop  during  flight  is  prohibited. 
Additionally,  that  action  proposed  to 
require  eventual  installation  of  an  FAA- 
approved  system  that  would  prevent 
such  positioning  of  the  power  levers 
during  flight.  Installation  of  that  system 
would  eliminate  the  requirement  for 
installation  of  the  placard. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

1.  Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

2.  Request  to  Withdraw  the  Proposal: 
No  Unsaiie  Condition 

Several  commenters  point  out  the 
following:  No  new  incidents  of  beta 
diuing  flight  have  been  reported  since 
1996,  and  reports  were  from  foreign 
operators.  Since  those  previous  reports, 
the  AFM  has  been  revised  to  prohibit 
positioning  of  the  power  levers  below 
the  flight  idle  stop  (beta)  during  flight, 
and  the  pilot  training  syllabus  on 
prohibition  of  beta  during  flight  has 
been  revised.  The  cormnenters  further 
state  that  sufficient  tactile,  visual,  and 
audio  cues  exist  to  advise  the  flightcrew 
if  the  propeller  is  in  beta  range.  One 
commenter,  the  manufacturer,  points 
out  that  the  power  lever  triggers  cannot 


be  applied  accidentally.  Movement  of 
the  triggers  requires  purposeful  "reach 
and  lift"  action  to  engage  beta. 
Therefore,  the  manufacturer  asserts  that 
unintentional  engagement  of  beta  during 
flight  cannot  occur.  Another  commenter 
states  that  a  mechanical  system  caimot 
preclude  inappropriate  operation; 
however,  proper  training  of  pilots  can. 
These  cormnenters  conclude  that,  with 
the  previously  mentioned  procedures 
already  in  place,  the  unsafe  condition 
specified  in  the  proposed  rule  does  not 
exist. 

The  FAA  does  not  concur  that  the 
subject  unsafe  condition  does  not  exist 
in  Model  DHC-8  series  airplanes.  The 
FAA  acknowledges  that  other 
safeguards  currently  in  practice,  such  as 
AFM  revisions  and  the  revised  pilot 
training  syllabus,  do  provide  certain 
tactile,  visual,  and  audio  cues.  (See 
Comment  7  for  related  discussion  on 
visual  cues.)  However,  despite  the 
implementation  of  those  s^eguards,  the 
FAA  has  received  reports  of  operation  of 
the  airplane  with  the  power  levers 
positioned  below  the  flight  idle  stop 
during  flight  on  de  Haviiland  Model 
DHC-8  series  airplanes.  One  report 
indicated  that  such  operation  resulted 
in  significant  engine  damage.  Therefore, 
the  FAA  considers  that  sufficient  data 
exist  to  demonstrate  that  an  unsafe 
condition  exists  on  Model  DHC-8  series 
airplanes.  Further,  the  FAA  has 
determined  that  positioning  of  the 
power  levers  below  the  flight  idle  stop 
could  result  in  engine  overspeed, 
possible  engine  damage  or  failure,  and 
consequent  reduced  controllability  of 
the  airplane. 

3.  Request  to  Withdraw  the  Proposal: 
Airplane  Already  Meets  Intent  of  14 
CFR  Part  25.1155 

Several  commenters  state  that  the 
ciurent  design  meets  the  requirements 
of  part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25.1155),  and 
one  other  commenter  asserts  that  the 
current  design  already  goes  beyond 
those  requirements.  One  of  the 
commenters  points  out  that  part  25  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  25)  only  addresses 
unintentional  or  uninformed  actions, 
and  does  not  address  intentional  acts. 
Another  conunenter  states  that  if  the 
FAA  is  going  beyond  its  statutory 
authority  and  being  inconsistent  in 
application  of  requirements  without 
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providing  justi;  ication,  the  commenter 
would  view  thf  proposed  rule  as 
arbitrary  rulem  dcing. 

The  FAA  do*  s  not  concur  that  the  AD 
sboidd  be  with  irawn.  The  issuance  of 
this  AD  is  base(  i  on  the  finding  that  an 
unsafe  conditio  n  exists  or  is  likely  to 
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applicable  part  25  (14  CFR  part  25) 
airworthiness  requirements.  In  adopting 
and  maintainirtg  those  requirements,  the 
FAA  has  made  the  determination  that 
they  establish  e  n  appropriate  level  of 
safety.  However,  actual  in-service 
experience  (as  veil  as  other  factors, 
such  as  manufc  ctiu'ers'  fatigue  testing, 
etc.)  may  revea  problems  in  an  airplane 
or  its  compone  its  that  were  not 
envisioned  or  dredictable  at  the  time  of 
type  certificati(  m.  When  these  problems 
create  an  imsaj  3  condition,  this  means 
that  the  intent  i  )f  the  original  level  of 
safety  is  no  Ion  jer  being  achieved. 
When  actions  c  r  procedures  have  been 
identified  that  Arill  positively  correct  the 
unsafe  condititn  and  restore  the 
airplane  to  its  (iriginal  level  of  safety,  an 
AD  is  the  appr(  )priate  vehicle  for 
mandating  thai  such  actions  be 
accomplished. 

4.  Request  to  Withdraw  the  Proposal: 
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The  FAA  does  not  concur  that  the 
installation  of  a  beta  lockout  system 
may  introduce  an  unsafe  condition.  The 
FAA  has  adready  required  retrofit  of  a 
similar  lockout  system  on  three  other 
turbopropeller-powered  airplane 
models.  Further,  several  turboprop 
airplanes  were  designed  and  certified 
with  beta  lockout  systems.  Both  the 
retrofit  and  the  original  designed 
lockout  systems  have  been  operating 
safely  for  close  to  ten  years  with  no 
adverse  landing  or  rollout  service 
history.  No  change  is  required  to  the 
final  rule  as  a  result  of  these  comments. 

5.  Request  to  Delay  Issuance  of  the 
Final  Rule 

Two  commenters  state  that  the 
proposed  rule  is  premature  and 
inconsistent,  and  that  any  rulemaking 
effort  should  wait  until  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  submits  its  findings  and 
recommendations  regarding  a  change  to 
the  Federal  Aviation  Regulations.  One 
of  those  commenters  points  out  that 
ARAC  is  not  expected  to  submit  its 
recommendations  to  the  FAA  until  Jidy 
31,  2001.  That  commenter  contends 
that,  xmtil  changes  to  part  25  of  the 
Federal  Aviation  Regulations  have  been 
accomplished,  the  proposal  is 
premature,  and,  at  best,  shows  an 
inconsistency  by  the  FAA  as  a  result  of 
arbitrary  rulemaking  without 
explanation.  Another  commenter 
requests  that  the  FAA  delay  issuance  of 
a  rule  pending  a  detailed  safety  study 
review  of  the  current  design,  with  the 
objective  of  determining  if  the 
Bombardier  design  proposed  for  a  beta 
warning  horn  addresses  the  unsafe 
condition. 

The  FAA  does  not  consider  that 
delaying  this  action  until  after  the 
release  of  the  ARAC  recommendation  is 
warranted  since  sufficient  technology 
currently  exists  to  devise  and  install  a 
beta  lockout  system.  The  piupose  of  the 
ARAC  task  is  to  determine  whether 
changes  to  existing  design  standards  are 
appropriate.  These  standards  would  be 
applicable  only  to  future  designs.  In 
tasking  ARAC  on  this  subject,  the  FAA 
never  intended  that  ARAC  address 
issues  relating  to  imsafe  conditions 
found  on  previously  certificated 
designs.  Further,  the  FAA  has 
determined  that  the  warning  horn  is  not 
sufficient  to  address  the  unsafe 
condition,  and  does  not  prevent  moving 
the  power  lever  into  the  beta  range 
during  flight. 

6.  Request  to  Revise  Paragraph  (b)  of 
the  Proposal 

Several  commenters  request  that  the 
FAA  require  installation  of  a  beta 


warning  horn  rather  than  the  beta 
lockout  modification  required  by 
paragraph  (b)  of  the  proposal.  These 
commenters  also  point  out  that 
Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  did  not  determine 
that  a  beta  lockout  system  was 
necessary.  Those  commenters  question 
why  the  FAA  has  determined  that 
installation  of  the  beta  lockout  system  is 
necessary  when  TCCA  has  not 
mandated  such  an  installation.  One 
commenter,  the  manufactm-er,  states 
that  TCCA  is  plarming  to  require 
mcindatory  installation  of  the  beta 
warning  horn,  which  would  be 
substantially  less  expensive  than 
installation  of  a  beta  lockout  system, 
and  would  still  provide  an  equivalent 
level  of  safety.  Some  commenters  state 
that  the  description  of  the  installation 
specified  in  paragraph  (b)  of  the 
proposal  is  not  sufficient  to  provide 
actual  guidelines  for  the  development  of 
a  beta  lockout  system.  However,  another 
commenter  states  that  paragraph  (b)  of 
the  proposal  limits  how  operators  can 
comply  with  the  requirements. 

Another  commenter  requests  that 
specific  training  for  prohibiting  beta 
during  in-flight  be  required  instead  of 
the  beta  lockout  system.  Additionally, 
another  commenter  states  that  the 
service  experience  of  the  Model  DHC— 
8  series  airplane  does  not  distinguish 
itself  in  comparison  to  other  airplane 
models  considering  the  fact  that  crews 
of  other  types  of  airplanes  could 
intentioneJly  position  the  power  lever  in 
the  beta  range. 

Other  commenters  state  that  a  beta 
lockout  system  still  wouldn't  preclude 
intentional  use  of  beta  during  flight 
because  of  the  override  function.  The 
manufacturer  states  that  the  proposal 
implies  that  installation  of  a  beta 
lockout  system  would  preclude  the  pilot 
from  being  able  to  position  the  power 
lever  below  flight  idle  during  flight. 
However,  the  manufact\u"er  points  out 
that  with  an  override  function, 
intentional  positioning  of  the  power 
levers  below  the  flight  idle  stop  during 
flight  caimot  be  prevented.  The 
manufactiirer  concludes,  therefore,  that 
the  declared  unsafe  condition  cannot  be 
eliminated  by  the  installation  of  a  beta 
lockout  system  with  an  override 
function.  The  manufacturer  asserts  that, 
if  it  can  be  concluded  that  intentional 
positioning  of  power  levers  below  flight 
idle  stop  during  flight  can  only  be 
deterred,  the  beta  warning  horn 
provides  such  deterrence.  The 
manxifacturer  states  that  a  beta  warning 
horn  provides  a  loud,  easily  identifiable 
aural  warning,  which  would  "sound" 
with  any  movement  of  the  power  levers 
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below  the  flight  idle  stop.  The 
manufacturer  further  notes  that  TCCA 
has  accepted  the  beta  warning  horn 
modification  as  an  enhanced  level  of 
safety. 

The  FAA  does  not  conciu-  with  the 
requests  to  revise  the  requirement 
specified  in  paragraph  (b)  of  the  final 
rule.  The  FAA  acknowledges  that 
additional  airplane  flight  manual 
limitations  and  additional  pilot  training 
have  enhanced  the  operational  safety  of 
the  airplane.  However,  those  actions 
have  not  proven  to  solve  the  long-term 
problem  involving  imsafe  operation  of 
other  turbopropeller-powered  airplanes 
with  a  similar  throttle  quadrant  design 
and  service  histories  involving  unsafe 
operation.  Despite  the  addition  of  those 
actions,  reports  of  beta  during  flight 
continued. 

Further,  the  FAA  does  not  concur 
with  the  commenters'  requests  to 
require  a  beta  warning  horn  in  lieu  of 
a  beta  lockout  system.  The  FAA  points 
out  that  it  appears  that  certain  actions 
taken  by  the  fhghtcrew  are  reflexive, 
and,  as  such,  the  action  of  placing  the 
power  levers  below  flight  idle  during 
flight  may  not  always  be  interrupted  by 
the  horn.  Additional  data  indicate  that 
if  beta  operation  is  attempted  with  a 
warning  horn  as  the  only  safety  system, 
it  is  possible  that  in  the  time  it  takes  for 
the  flightcrew  to  react  and  retxun  the 
power  levers  to  the  flight  range,  an 
overspeed  of  the  propeller  could  occin 
that  might  cause  engine  damage  or 
failine,  and  consequent  reduced 
controllability  of  the  airplane.  Further, 
the  beta  horn  (even  though  distinctive) 
may  be  accompanied  by  an  airplane 
overspeed  warning  horn,  along  with 
other  warnings,  which  may  be  confusing 
to  the  flightcrew.  The  FAA  points  out 
that,  in  at  least  one  previous  accident 
caused  by  inflight  beta  uses  on  another 
turbpropeller-powered  airplane,  the 
pilot  attempted  to  decelerate  the 
airplane  from  an  overspeed  condition 
(airplane  speed  was  initially  above 
Vmo).  In  that  case,  the  airspeed  aural 
warning  was  already  sounding  at  the 
time  the  inflight  beta  event  occmred. 
The  FAA  notes  that  many  transport 
category  airplanes  powered  by 
turbopropeller  engines  are  operated  at 
or  near  Vmo  during  descent  in  order  to 
maintain  adequate  Air  Traffic  Control 
(ATC)  separation  from  the  faster  flying 
turbojet-powered  airplanes.  Therefore, 
the  FAA  considers  that  use  of  a  beta 
warning  horn  could  be  preceded  or 
accompanied  by  an  airplane  overspeed 
ainal  warning,  and  could  result  in 
confusion  to  the  flightcrew.  Although 
the  FAA  acknowledges  that  a  beta 
warning  horn  should  deter  the  pilot 
from  using  beta  in  flight,  the  horn  does 


not  physically  keep  the  power  levers 
from  being  placed  in  the  beta  mode 
during  flight.  As  explained  previously, 
several  turbopropeller-powered 
airplanes  were  designed  and  certified 
with  beta  lockout  systems,  and  the  FAA 
has  required  retrofit  of  a  similar  lockout 
system  on  three  other  turbopropeller- 
powered  airplane  models.  Both  the 
original  design  lockout  systems  and  the 
retrofit  have  been  operating  safely  for 
close  to  ten  years  with  acceptable 
landing  or  rollout  service  history. 
In  response  to  commenters  that 
questioned  why  the  FAA  is  requiring 
installation  of  a  beta  lockout  system  and 
TCCA  has  not,  the  FAA  notes  that, 
while  the  United  States  and  Canada 
observe  the  provisions  of  the  bilateral 
airworthiness  agreement,  it  remains  the 
responsibility  of  the  FAA  to  monitor 
and  maintain  the  continuing 
airworthiness  of  U.S-type  certificated 
and  -registered  airplanes.  The  bilateral 
airworthiness  agreement  does  not 
restrict  the  FAA  from  issuing  AD's 
based  upon  its  own  finding  of  an  unsafe 
condition,  regardless  of  the  decision 
relative  to  the  same  subject  made  by 
another  airworthiness  authority.  The 
FAA  has  examined  the  reports  of 
operation  of  the  airplane  with  the  power 
levers  positioned  below  the  flight  idle 
stop  during  flight  on  Model  DHC-8 
series  airplanes,  has  examined  other 
available  data,  and  has  determined  that 
an  unsafe  condition  exists.  Therefore, 
the  FAA  finds  that  AD  action  is 
necessary  for  airplanes  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States. 

In  reponse  to  the  commenter's 
statement  that  paragraph  (b)  of  the 
proposed  rule  limits  the  ways  operators 
can  comply  with  the  requirements,  the 
FAA  points  out  that  the  language 
specified  in  that  paragraph  is 
purposefully  general  in  nature  to  allow 
for  some  flexibility  by  the  operators  in 
complying  with  the  requirements  of  that 
paragraph.  Further,  the  FAA  also  points 
out  that  paragraph  (d)  of  the  final  rule 
also  contains  a  provision  for  operators 
to  request  approval  of  an  alternative 
method  of  compliance. 

7.  Requests  to  Revise  Paragraph  (c)  of 
the  Proposal 

One  commenter  requests  that  the 
proposed  allowance  for  Minimum 
Master  Equipment  List  (MMEL)  relief  of 
two  days,  as  specified  in  paragraph  (c) 
of  the  proposal,  be  extended  to  three 
days.  Another  commenter,  the 
manufactiu-er,  states  that,  where  a 
legitimate  system  failure  has 
necessitated  the  use  of  the  override 
system,  operators  should  not  be 
penalized  with  a  mandatory 


maintenance  action  in  order  to  dispatch 
the  airplane.  The  manufactiner 
considers  a  lockout  system  to  be  a 
secondary  non-essential  system  to  the 
existing  design,  and,  therefore, 
dispatching  the  airplane  with  a  failed 
lockout  system  for  a  limited  time  would 
not  jeopardize  the  safety  of  the  airplane. 
The  manufacturer  further  states  that  if  a 
pilot  chooses  to  use  the  override  system 
just  prior  to  touchdown  during 
inclement  weather  (e.g.,  low  visibility, 
contaminated  runway),  those  conditions 
could  be  considered  emergency 
situations.  Use  of  an  override  system  in 
such  an  emergency  should  not  require 
maintenance  action  to  return  the 
airplane  to  dispatch  configuration.  For 
those  reasons,  the  manufacturer  requests 
that  the  proposed  MMEL  relief  of  two 
days  be  extended  in  accordance  with 
criteria  to  be  identified  in  the  DHC-a 
MMEL. 

The  FAA  concurs  that  the  MMEL 
relief  specified  in  paragraph  (c)  of  the 
proposal  may  be  extended  to  three  flight 
days.  However,  although  use  of  the 
override  system  may  be  made  available 
as  a  means  to  gain  additional  stopping 
performance  in  the  event  of  a  failed  beta 
lockout  system,  the  FAA  does  not 
consider  low  visibility  or  contaminated 
runway  scenarios  to  constitute  an 
emergency.  Further,  the  override 
function  is  used  only  when  a  system 
failure  or  potentially  inadequate 
ground/ air  logic  is  indicated  while  the 
airplane  is  on  the  ground.  The  FAA  has 
determined  that  in  those  situations  a 
maintenance  action  must  be  taken. 

8.  Request  to  Require  Only  the  Placard 
Installation 

One  commenter  contends  that  the 
only  action  that  the  FAA  should  require 
is  the  installation  of  a  placard.  The 
commenter  asserts  that  adding  the 
placard,  in  combination  with  the 
current  pilot  training  curriculum, 
provides  an  adequate  level  of  safety. 
The  commenter  further  points  out  that 
only  a  placard  is  necessary  for  many 
other  airplane  models. 

The  FAA  does  not  concur  that 
installation  of  the  placard  should  be  the 
only  requirement  of  this  AD.  The  FAA 
has  determined  that  long-term 
continued  operational  safety  will  be 
better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  reliance  upon  visual  cues  such 
as  placards.  Such  visual  cues  may  not 
be  providing  the  degree  of  safety 
assurance  necessary  for  certain  transport 
airplanes.  This,  coupled  with  a  better 
understanding  of  the  human  factors 
associated  with  reliance  upon  visual 
cues,  has  led  the  FAA  to  consider 
placing  less  emphasis  on  such  visual 
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the  current  requirements  for  continued 
airworthiness;  therefore,  the  costs  that 
were  disregarded  in  the  proposal  as 
necessary  for  "maintaining  a  safe 
airplane"  should  be  attributed  solely  as 
a  direct  result  of  the  AD  and  should  be 
addressed  as  such.  Another  commenter 
requests  an  explanation  as  to  why  a 
complete  cost-benefit  analysis  is 
unnecessary  and  redundant.  That  same 
commenter  requests  that  the  FAA 
provide  a  cost-benefit  analysis  before  a 
determination  is  made  to  require  actions 
that  may  be  urmecessary  for  an  eiirplane 
that  is  already  safe. 

Based  on  information  provided  by  the 
manufactiuer,  the  FAA  concurs  that  the 
estimated  cost  for  the  installation  of  the 
beta  lockout  system  should  be  adjusted, 
and  has  revised  the  final  rule 
accordingly.  However,  the  FAA  does  not 
concur  that  a  cost-benefit  analysis 
should  be  accomplished  for  this  AD.  As 
stated  in  the  proposal,  as  a  matter  of 
law,  in  order  to  be  airworthy,  an  aircraft 
must  conform  to  its  type  design  and  be 
in  a  condition  for  safe  operation.  The 
type  design  is  approved  only  after  the 
FAA  makes  a  determination  that  it 
complies  with  all  applicable 
airworthiness  requirements.  In  adopting 
and  maintaining  those  requirements,  the 
FAA  has  already  made  the 
determination  that  they  establish  a  level 
of  safety  that  is  cost-beneficial.  When 
the  FAA,  as  in  this  AD,  makes  a  finding 
of  an  unsafe  condition,  this  means  that 
the  original  cost-beneficial  level  of 
safety  is  no  longer  being  achieved  and 
that  the  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  unnecessary. 

11.  Request  to  Clarify  Intent  of  the 
Proposed  Rule 

Several  commenters  request  that  an 
accurate  description  of  the  unsafe 
condition  be  provided.  Other 
commenters  request  clarification  as  to 
whether  the  FAA  is  trying  to  prevent  an 
unsafe  condition  that  could  be  caused 
by  unintentional  pilot  actions  or  by 
intentional  pilot  actions. 

The  FAA  considers  that  an  adequate 
description  of  the  imsafe  condition  has 
alreadv  been  presented  in  the  Notice  of 
Proposed  Rulemaking  (NPRM).  The 
FAA  has  determined  that  operation  of 
the  airplane  with  power  levers 
positioned  below  the  flight  idle  stop 
during  flight  could  result  in  engine 
overspeed,  possible  engine  damage  or 
failiu'e,  and  consequent  reduced 
controllability  of  the  airplane.  Since  the 
FAA  has  received  reports  of  those  types 
of  incidents  occurring  on  Model  DHC- 


8  series  airplanes,  the  FAA  has 
determined  that  such  an  unsafe 
condition  exists  in  those  models. 
Regardless  of  whether  in-flight 
operation  in  beta  resulted  fi-om 
intentional  or  luiintentional  pilot 
actions,  the  purpose  of  this  AD  is  to 
prevent  Aich  operation.  The  FAA 
considers  a  requirement  to  install  beta 
lockout  to  be  the  most  effective  means 
to  achieve  that  objective. 

12.  Request  to  Ensure  Consistent 
Requirements 

One  commenter  points  out  that  the 
design  of  the  power  lever  system 'on 
Model  DHC-8  series  airplanes  is 
different  than  that  of  other 
turbopropeller-powered  airplanes  that 
are  addressed  by  AD's  similar  to  the 
proposal.  Several  commenters  assert 
that  there  seems  to  be  different 
requirements  for  certain  similar 
airplanes  and  similar  requirements  for 
different  airplanes.  The  commenters 
request  that  the  FAA  "level  the  playing 
field"  to  ensiue  requirements  are 
consistent  for  all  airplane  models. 

The  FAA  acknowledges  that  there  are 
different  requirements  for  certain 
airplane  models.  As  discussed 
previously,  the  requirements  for 
different  airplanes  are  based  on  certain 
aspects  of  design  and  service  history  of 
each  different  airplane  model. 
Therefore,  the  FAA  considers  that  the 
"playing  field  is  level"  in  that  the  basic 
requirements  for  airplanes  with  similar 
design  and  service  histories  are 
equivalent. 

13.  Request  for  a  Public  Meeting 

One  commenter  requests  that  a  public 
meeting  be  held  to  discuss  the  proposed 
rule.  The  commenter  states  that  the 
proposed  beta  lockout  system  will  not 
improve  safety.  The  commenter 
contends  that  since  the  manufactiu-er, 
operators,  and  TCCA  do  not  support  the 
proposal,  a  public  meeting  should  be 
held  to  determine  the  most  appropriate 
action. 

The  FAA  does  not  conciu  that  a 
public  meeting  is  necessary  to  discuss 
the  final  rule.  A  Notice  of  Proposed 
Public  Meeting  was  published  in  the 
Federal  Register,  and  that  meeting  took 
place  on  June  11  and  12,  1996.  Draft 
design  criteria  that  the  FAA  was 
considering  for  use  in  evaluating  a  beta 
lockout  system  were  included  in  that 
notice.  The  public  meeting  was  held  for 
the  purpose  of  soliciting  and  reviewing 
information  fi-om  the  public  on  what 
type  of  FAA  action  would  be 
appropriate  to  prevent  future 
occurrences  of  inflight  beta  operation  on 
all  turbopropeller-powered  airplanes. 
Further,  a  90-day  comment  period  was 
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specified  in  the  NPRM  to  allow  an 
adequate  period  of  time  for  commenters 
to  respond.  The  fact  that  the  final  rule 
has  been  revised  in  response  to  certain 
information  supplied  by  the 
commenters  demonstrates  the  success  of 
this  process.  For  those  issues  on  which 
commenters  continue  to  disagree  with 
the  FAA's  conclusions,  given  the 
extensive  public  participation  to  date,  it 
is  unlikely  that  yet  another  public 
meeting  would  resolve  the  issues. 
Therefore,  further  delay  of  this  AD  is 
inappropriate. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  185  de 
Havilland  Model  DHC-8-100,  and  -200, 
and  -300  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the 
installation  of  the  placard,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figiues,  the  cost  impact 
of  the  placard  installation  on  U.S. 
operators  is  estimated  to  be  $11,100,  or 
$60  per  airplane. 

Since  the  manufacturer  has  not  yet 
developed  a  specific  system 
commensurate  with  the  requirements  of 
this  AD,  the  FAA  is  unable  to  provide 
specific  information  as  to  the  number  of 
work  hours  or  cost  of  parts  that  v«ll  be 
required  to  accomplish  the  instedladon. 
However,  based  on  similar  installations 
of  such  systems  accomplished 
previously  on  other  airplane  models,  the 
FAA  can  reasonably  estimate  that 
approximately  200  work  hours  per 
airplane  will  be  necessary  to  accomplish 
the  system  installation.  The  FAA  also 
estimates  that  required  parts  will  cost 
approximately  $12,000  per  airplane. 
Based  on  these  figiues,  the  cost  impact 
of  the  required  system  installation  on 
U.S.  operators  is  estimated  to  be 
$4,440,000,  or  $24,000  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedm-es  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-13  de  Havilland:  Amendment  39- 
11531.  Docket  98-NM-179-AD. 
Applicability:  All  Model  DHC-8-100, 
-200,  and  -300  series  airplanes,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in  . 


accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  positioning  of  the  power  levers 
below  the  flight  idle  stop  during  flight,  which 
could  cause  engine  overspeed,  possible 
engine  damage  or  failure,  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  install  a  placard  in  a  prominent 
location  on  the  instrument  panel  of  the 
cockpit  that  states:  "Positioning  of  the  power 
levers  below  the  flight  idle  stop  during  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control,  or  may  result  in  an 
engine  overspeed  condition  and  consequent 
loss  of  engine  power." 

(b)  Within  2  years  after  the  effective  date 
of  this  AD,  install  a  system  that  would 
prevent  positioning  the  power  levers  below 
the  flight  idle  stop  during  flight,  in 
accordance  with  a  method  approved  by  the 
Manager,  New  York  Aircraft  Certification 
Office  (ACO),  FAA,  Engine  and  Propeller 
Directorate.  Following  accomplishment  of 
that  installation,  the  placard  required  by 
paragraph  (a)  of  this  AD  may  be  removed. 

(c)  In  the  event  that  the  system  required  by 
paragraph  (b)  of  this  AD  malfiuictions,  or  if 
the  use  of  an  override  (if  installed)  is 
necessary,  the  airplane  may  be  operated  for 
three  days  to  a  location  where  required 
maintenance/repair  can  be  performed, 
provided  the  system  required  by  paragraph 
(b)  of  this  AD  has  been  properly  deactivated 
and  placarded  for  flightcrew  awareness,  in 
accordance  with  the  FAA-approved  Master 
Minimum  Equipment  List  (MMEL). 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ftx)m  the  New  York  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(0  This  amendment  becomes  effective  on 
March  1,  2000. 

Issued  in  Renton,  Washington,  on  January 
20,  2000. 

Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-  1772  Filed  1-21-O0;  11:20  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatlo^  Administration 

14CFRPart39 

[Docket  No.  98-^W-69-AD;  Amendment 
39-11528;  AD  20^X>-02-09] 

RIN2120-AA64 

Airworthiness  birectives;  Agusta 
S.p.A.  (Agustajj  Model  AB412 
Helicopters 

agency:  Federa  1  Aviation 
Administration ,  DOT. 
action:  Final  n  ile;  request  for 
comments. 


SUMMARY:  This  jamendment  adopts  a 
new  airworthinjess  directive  (AD)  that  is 
applicable  to  A  justa  Model  AB412 
helicopters  wit  i  certain  rescue  hoists 
installed.  This  iction  requires  replacing 
the  rescue  hois  hook  assembly 
retention  pin  (i  stention  pin)  and 
periodically  in!  pecting  the  rescue  hoist. 
This  amendme  it  is  prompted  by  an 
incident  in  wh:  ch  a  rescue  hoist  hook 
assembly  separ  ited  from  a  helicopter 
due  to  a  missin  5  retention  pin.  The 
actions  specifie  d  in  this  AD  are 
intended  to  prt  vent  separation  of  the 
rescue  hoist  ho  ok  assembly  from  the 
helicopter  due  to  failure  of  the  retention 
pin.  Loss  of  th«  rescue  hoist  hook 
assembly  coulc  result  in  loss  of  the 
person  on  the  lescue  hoist.  Also,  with 
the  loss  of  the  '  veight  of  the  hoist  cable 
assembly,  the  i  Bscue  hoist  cable  could 
become  entang  led  with  a  main  rotor  or 
tail  rotor  blade  and  result  in  damage  or 
separation  of  a  rotor  blade  and 
subsequent  los  5  of  control  of  the 
helicopter. 

DATES:  Effective  February  10,  2000. 

Comments  f(  ir  inclusion  in  the  Rules 
Docket  must  b(  t  received  on  or  before 
March  27,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  this  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coiuisel,  Southwest  Region, 
Attention:  Rid  ss  Docket  No.  98-SW-69- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  T^as  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carroll  Wright.  Aerospace  Engineer, 
FAA,  Rotorcrafl  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  T^xas  76137,  telephone 
(817)  222-5120,  fax  (817)  222-5961. 
SUPPLEMENT AF  Y  INFORMATION:  The 
Registro  Aeroiiautico  Italiano  (RAI), 
which  is  the  a  rworthiness  authority  for 
Italy,  has  noti  ied  the  FAA  that  an 
imsafe  condit:  on  may  exist  on  Agusta 
AB412  helico  iters  with  rescue  hoist, 
part  number  (  VN)  BL10300-60  or  P/N 
BL10300-59,  nstalled.  The  RAI  advises 


that  replacement  of  the  retention  pin 
and  certain  inspections  must  be 
accomplished  in  accordance  with 
Agusta  Service  Bulletin  412-59, 
Revision  A,  dated  May  18, 1998,  to 
prevent  loss  of  a  rescue  hoist  hook 
assembly.  Loss  of  the  rescue  hoist  hook 
assembly  could  result  in  loss  of  the 
person  on  the  rescue  hoist.  Also,  with 
the  loss  of  the  weight  of  the  hoist  cable 
assembly,  the  rescue  hoist  cable  could 
become  entangled  with  a  main  rotor  or 
tail  rotor  blade,  and  result  in  damage  or 
separation  of  a  rotor  blade  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  Agusta  Service 
Bulletin  412-59,  Revision  A,  dated  May 
18,  1998,  which  describes  procedures 
for  inspecting  the  rescue  hoist  and 
replacing  the  retention  pin. 

This  helicopter  model  is 
manufactmed  in  Italy  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilatered  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RAI  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RAI, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 

States. 

Since  an  luisafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Agusta  Model  AB412 
helicopters  of  the  same  type  design 
registered  in  the  United  States,  this  AD 
is  being  issued  to  prevent  separation  of 
the  rescue  hoist  hook  assembly  from  the 
helicopter  due  to  failine  of  the  retention 
pin.  This  AD  requires,  before  further 
flight,  replacing  the  retention  pin,  P/N 
BL2395,  of  the  hook  assembly,  P/N 
S6150-61090-1,  imless  already 
accomplished.  Thereafter,  prior  to  each 
flight  during  which  the  rescue  hoist  will 
be  operated,  this  AD  requires: 

•  Inspecting  the  rescue  hoist  for  oil 
leakage  and  proper  electrical  and 
mechanical  connections. 

•  Inspecting  the  retention  pin  ring 
assembly  for  safety  wire  integrity; 

•  Inspecting  the  pin  that  is  installed 
on  the  housing  for  absence  of  rotation 
between  the  housing  and  adapter;  and 

•  Inspecting  the  rescue  hoist  hook  to 
ensure  it  rotates  finely  relative  to  the 
housing  (number  3  on  Figure  1). 

This  AD  also  requires,  at  intervals  not 
to  exceed  25  hours  time-in-service  (TIS); 

•  Inspecting  the  rescue  hoist 
attachment  and  support  for  cracks, 
wear,  corrosion,  damage,  and  security; 

•Inspecting  the  rescue  hoist  cable  for 
fraying,  wear,  and  corrosion;  and 


•  Inspecting  the  rescue  hoist  cable  for 
proper  routing  through  the  guide  rollers, 
pulley,  and  drum. 

•  Finally,  this  AD  requires,  at 
intervals  not  to  exceed  12  calendar 
months: 

•  Inspecting  the  retention  pin  for 
scratches  or  deformations,  and  replacing 
the  retention  pin  if  scratches  or 
deformations  are  found. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  safe  operation  of  the 
rescue  hoist.  Therefore,  the  inspections 
are  required  prior  to  further  flight,  and 
this  AD  must  be  issued  immediately. 

None  of  the  Agusta  Model  AB412 
helicopters  affected  by  this  action  are  on 
the  U.S.  Register.  All  helicopters 
included  in  the  applicability  of  this  rule 
are  operated  by  non-U.S.  operators 
under  foreign  registry;  therefore,  they 
are  not  directly  affected  by  this  AD 
action.  However,  the  FAA  considers  that 
this  rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject 
helicopters  are  imported  and  placed  on 
the  U.S.  Register  in  the  future. 

Should  an  affected  helicopter  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  2.5  work  hours  to 
accomplish  all  of  the  corrective  actions 
(replacing  the  retention  pin  and 
inspecting)  initially,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  cost  $85.  Based  on  these 
figures,  the  cost  impact  of  this  AD 
would  be  $235  per  helicopter. 

Since  this  AD  action  does  not  affect 
any  helicopter  that  is  currently  on  the 
U.S.  Register,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  uimecessary  and  the 
amendment  may  be  made  effective  in 
less  than  30  days  after  publication  in  the 
Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
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under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  infonnation  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-69-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  notice 
and  public  comment  are  imnecessary  in 
promulgating  this  regidation;  therefore, 
it  can  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  since 
none  of  these  model  helicopters  are 
registered  in  the  United  States.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regidation  under 
DOT  Regidatory  Policies  and  Procediu^s 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedines,  a  final 
regidatory  evaluation  will  be  prepared 


and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  2000-02-09  Agusta:  Amendment 
39-11528.  Docket  No.  98-SW-69- 
AD. 

Applicability:  Model  AB412  helicopters 
with  rescue  hoist,  part  number  BL10300-60 
or  BLl  0300-59,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  rescue  hoist 
hook  assembly  from  the  helicopter  due 
failure  of  the  rescue  hoist  hook  assembly 
retention  pin  (retention  pin),  accomplish  the 
following: 

(a)  Before  further  flight,  replace  the 
retention  pin,  part  number  (P/N)  BL2395,  of 


the  rescue  hoist  hook  assembly,  P/N  S6150- 
61090-1,  as  follows: 

(1)  Disconnect  the  helicopter  battery  and 
ensure  the  external  electrical  power  is  not 
connected. 

(2)  Remove  the  safety  wire  and  remove  and 
discard  the  retention  pin.  Retain  the  two 
washers,  P/N  AN960C816L,  for  reuse  (Figure 
1). 

(3)  Install  a  zero-hours  time-in-service 
(TIS)  retention  pin.  P/N  BL2395,  and  the  two 
washers,  P/N  AN960C816L,  (Figure  1).  Safety 
wire  the  retenUon  pin  to  the  hook  assembly 
using  safety  wire,  P/N  MS  20995C32. 

(b)  Before  further  flight,  and  thereafter 
prior  to  each  flight  in  which  the  rescue  hoist 
will  be  operated: 

(1)  Inspect  the  rescue  hoist  for  oil  leakages 
and  proper  electrical  and  mechanical 
connections. 

(2)  Inspect  the  retention  pin,  P/N  BL2395. 
of  the  ring  assembly,  P/N  BL2441,  for  safety 
wire  integrity. 

(3)  Inspect  the  pin,  P/N  NAS516C4-6  or  P/ 
N  MS171524,  installed  on  the  housing,  P/N 
BL1357-1,  and  verify  the  absence  of  any 
rotation  between  the  housing  and  the 
adapter,  P/N  BLl  355,  (Figure  1). 

(4)  Inspect  the  rescue  hoist  hook  to  ensure 
it  rotates  freely  relative  to  the  housing 
(number  3  on  Figure  1). 

(5)  Correct  any  discrepancies  found  in  step 
(1),  (2).  (3),  or  (4). 

(c)  At  intervals  not  to  exceed  25  hours 
time-in-service  (TIS),  inspect  the  rescue  hoist 
as  follows: 

(1)  Inspect  the  attachment  and  support  for 
cracks,  wear,  corrosion,  damage,  and 
security.  Replace  any  parts  that  have  cracks, 
wear,  corrosion,  or  damage  with  an  airworthy 
part. 

(2)  Inspect  the  cable  for  fraying,  wear,  and 
corrosion.  If  fraying,  wear,  or  corrosion  is 
found,  replace  the  cable  with  an  airworthy 
cable. 

(3)  Inspect  the  cable  for  proper  routing 
through  the  guide  rollers,  pulley,  and  drum. 
Correct  cable  routing  if  necessary. 

(d)  At  intervals  not  to  exceed  12  calendar 
months,  inspect  the  retention  pin  as  follows: 

(1)  Referring  to  Figure  1,  remove  the  safety 
wire  and  the  retention  pin.  Retain  the  two 
washers,  P/N  AN960C816L,  for  re-use. 
Inspect  the  retention  pin  for  scratches  or 
deformations.  If  a  scratch  or  deformation  is 
found,  replace  the  retention  pin  with  an 
airworthy  retention  pin. 

(2)  Install  the  retention  pin  and  the  two 
washers,  P/N  AN960C816L,  (Figure  1).  Safely 
wire  the  retention  pin  to  the  hook  assembly 
using  safety  wire,  P/N  MS20995C32. 
BILLINO  CODE  4910-13-P 
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(f)  This  amendment  becomes  effective 
on  February  10.  2000. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Registro  Aeronautico  Italiano  (Italy)  AD 
98-186,  dated  May  26,  1998. 

Issued  in  Fort  Worth,  Texas,  on  January  19, 
2000. 

Henry  A.  Armstrong, 
Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  00-1770  Filed  1-25-00;  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docltet  No.  99-ASO-27] 

Amendment  of  Class  D  Airspace; 
Jacl(Sonville  Whitehouse  NOLF,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMIMARY:  This  action  corrects  an  error 
in  the  amendatory  language  of  a  final 
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rule  that  was  published  in  the  Federal 
Register  on  January  10,  2000,  (65  FR 
1309),  Airspace  Docket  No.  99-ASO-27. 
EFFECTIVE  DATE:  January  26,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  DOCID: 
frlOjaOO-6,  Airspace  Docket  No.  99- 
ASO-27,  published  on  January  10,  2000, 
(65  FR  1309),  amended  Class  D  surface 
area  airspace  at  Jacksonville  Whitehouse 
NOLF,  FL.  An  error  was  discovered  in 
the  amendatory  language  identifying  the 
airspace  description.  This  action 
corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  for  describing  Jacksonville 
Whitehouse  NOLF,  FL,  Class  D  surface 
area  airspace  at  Jacksonville  Whitehouse 
NOLF,  FL,  as  published  in  the  Federal 
Register  on  January  10,  2000,  (65  FR 
1309),  (Federal  Register  Document 
DOCID:  frlOjaOO-6;  page  1309),  is 
corrected  as  follows: 

Section  71.1     [Corrected] 


ASO  FL  D    Jacksonville  Whitehouse 
NOLF,  FL  [Corrected] 

By  removing  "be  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to" 

***** 

Issued  in  College  Park,  Georgia,  on  January 
10.  2000. 

Nancy  B.  Shelton, 

Acting  Manager,  Air  Traffic  Division, 

Southern  Region. 

[FR  Doc.  00-1815  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  99-ANE-92] 

Establishment  of  Class  E  Airspace; 
Burlington,  VT 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  correction; 
confirmation  of  effective  date. 


SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  that 
establishes  Class  E  airspace  area  at 
Burlington,  VT  (KBTV)  to  provide  for 
adequate  controlled  airspace  for  aircraft 
executing  instrument  approaches  to  the 
Bvulington  International  Airport  at 
times  when  the  Burlington  Air  Traffic 
Control  Tower  is  closed.  This  action 
also  corrects  a  typographical  error  in  the 
docket  niunber  and  changes  the 
longitude  and  latitude  of  the  Burlington 
International  Airport  to  reflect  North 
American  Datum  (NAD)  1983. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  64  FR  68008  is  effective 
0901  UTC,  February  24,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  T.  Bayley,  Air  Traffic  Division, 
Airspace  Branch,  ANE-520.3,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7586; 
fax  (781)  238-7596. 

SUPPLEMENTARY  INFORMATION: 

The  FAA  published  this  direct  final 
rule  with  a  request  for  comments  in  the 
Federal  Register  on  December  6,  1999 
(64  FR  68008).  The  FAA  uses  the  direct 
final  rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
.public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
luiless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
February  24,  2000.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

This  direct  final  rule  also  corrects  the 
docket  number  for  this  action  to  99- 
ANE-92.  The  docket  number  used  for 
the  publication  of  the  direct  final  rule 
was  previously  used  for  another 
airspace  action.  That  other  action, 
however,  was  issued  from  FAA 
Headquarters,  while  this  action  was 
issued  from  the  New  England  Region. 
Therefore,  the  FAA  has  determined  that 
the  error  in  the  docket  number  caused 
no  confusion  to  interested  persons 
wishing  to  comment  on  this  proposal 
and  corrects  the  docket  number  in  this 
action. 

Lastly,  the  longitude  and  latitude 
coordinates  published  in  the  direct  final 
rule  must  be  updated  to  reflect  North 
American  Datum  (NAD)  1983.  The  FAA 
has  determined  that  neither  of  these 
corrections  expands  the  scope  of  the 
direct  final  rule. 


Correction  to  the  Direct  Final  Rule 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me,  the 
establishment  of  Class  E  airspace  at 
Burlington,  VT  as  pubUshed  in  the 
Federal  Register  on  December  6, 1999 
(64  FR  68008),  Federal  Register 
dociunent  99-31518:  page  68009, 
column  2;  and  the  description  in  FAA 
Order  7400.9G,  dated  September  1, 
1999,  and  effective  September  16, 1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.7;  are  corrected  to  read  as 
follows: 

Subpart  E— Class  E  Airspace 


Paragraph  6002 — Class  E  Airspace 
Areas  Designated  as  Extending  Upward 
From  the  Surface  of  the  Earth 


ANEVTE2    Burlington,  VT  [New] 

Biulington  International  Airport,  VT 
(Ut.  44°28'23''  N,  long.  73°09'01''  W.) 

Within  a  5-mile  radius  of  Burlington 
International  Airport.  This  Class  E 
airspace  is  effective  during  the  specific 
dates  and  times  established  in  advance 
by  a  Notice  to  Airman.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
***** 

Issued  in  Burlington,  MA,  on  January  13. 
2000. 

William  C.  Yuknewicz, 

Acting  Manager,  Air  Traffic  Division,  New 
England  Region. 

[FR  Doc.  00-1814  Filed  1-25-00  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 
[Docket  No.  90N-0056] 

RiN0910-AA74 

Aluminum  in  Large  arxi  Small  Volume 
Parenterals  Used  in  Total  Parenteral 
Nutrition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  add  certain  labeling 
requirements  for  aluminum  content  in 
large  voliune  parenterals  (LVP's),  small 
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volume  parenterals  (SVP's),  and 
pharmacy  bulk  |)ackages  (PBP's)  used  in 
total  parenteral  butrition  (TPN).  FDA  is 
also  specifying  an  upper  limit  of 
aluminum  permlitted  in  LVP's  and 
requiring  applicants  to  submit  to  FDA 
validated  assay  methods  for  determining 
aluminum  content  in  parenteral  drug 
products.  The  agency  is  adding  these 
requirements  because  of  evidence 
linJting  the  use  df  parenteral  drug 
products  contaii  ling  aluminum  to 
morbidity  and  n  lortality  among  patients 
on  TPN  therapy  especially  among 
premature  neon  ites  and  patients  with 
impaired  kidne]  function. 
DATES:  This  ruk  is  effective  January  26, 
2001. 

ADDRESSES:  Sub  onit  written  comments 
to  the  Dockets  N  [anagement  Branch 
{HFA-305).  Fool  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leanne  Cusimia  so,  Center  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Admii  listration.  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-594- 
2041. 
SUPf>LEMENTARY  INFORMATION: 

L  Background 

FDA  publishe  d  a  notice  of  intent  in 
the  Federal  Re^ster  on  May  21,  1990 
(55  FR  20799)  ahnouncing  FDA's 
concerns  about  :oxic  aluminum  levels 
in  TPN  and  requesting  comments.  As  a 
result  of  the  coihments  received,  on 
January  5, 1998  FDA  published  a 
proposed  rule  ii  i  the  Federal  Register 
(63  FR  176)  in  vrhich  it  proposed  to:  (1) 
Establish  a  max  mum  permissible  level 
of  aluminum  in  LVP's  used  in  TPN 
therapy;  (2)  require  that  the  maximum 
level  of  aluminiun  permitted  in  LVP's 
used  in  TPN  th<  rapy  be  stated  on  the 
package  insert  c  f  all  LVP's  used  in  TPN 
therapy;  (3)  require  that  the  maximum 
level  of  alumini  im  at  expiry  be  stated  on 
the  inmiediate  ( ontainer  label  of  SVP's 
and  PBP's  used  in  the  preparation  of 
TPN  solutions;  4)  require  that  the 
package  insert  (  f  all  LVP's  and  SVP's, 
including  PBP'i ,  contain  a  warning 
statement  aboui  aluminum  toxicity  in 
patients  with  ir  ipaired  kidneys  and 
neonates  receiv  ng  TPN  therapy;  and  (5) 
require  that  apf  licants  and 
manufactiirers  ( levelop  validated  assay 
methods  for  del  ermining  the  aluminum 
content  in  pju-e:  iteral  drug  products 
used  in  TPN  thi  irapy  and  submit  the 
validated  assay  methods  to  FDA  for 
approval. 

FDA  has  bec(  ime  increasingly 
concerned  aboi  t  the  aluminum  content 
in  parenteral  diug  products,  which 
could  result  in  i  toxic  accumulation  of 


aluminum  in  the  tissues  of  individuals 
receiving  TPN  therapy.  FDA  included 
specific  references  in  the  proposed  rule 
that  supported  the  following 
information  about  alimiinum  toxicity 
(63  FR  176).  Research  indicates  that 
neonates  and  patient  populations  with 
impaired  kidney  function  may  be  at 
high  risk  of  exposiUB  to  imsafe  amounts 
of  alvuninum.  Many  drug  products  used 
routinely  for  TPN  may  contain  levels  of 
aluminum  sufficiently  high  to  cause 
clinical  manifestations.  Generally,  when 
medication  and  nutrition  are 
administered  orally,  the  gastrointestinal 
tract  acts  as  an  efficient  barrier  to  the 
absorption  of  aluminimi,  and  relatively 
little  ingested  aluminum  actually 
reaches  body  tissues.  However, 
parenterally  administered  drug  products 
containing  alvuninum  bypass  the 
protective  mechanism  of  the 
gastrointestinal  tract  and  aluminiun 
circxdates,  and  it  is  deposited  in  hiunan 
tissues. 

Aluminum  toxicity  is  difficult  to 
identify  in  neonates  because  few 
reliable  techniques  are  available  to 
evaluate  bone  metabolism  in  premature 
neonates.  Techniques  used  to  evaluate 
the  effects  of  aluminum  on  bone  in 
adults  cannot  be  used  in  premature 
neonates.  Although  aliuniniun  toxicity 
is  not  commonly  detected  clinically,  it 
can  be  serious  in  selected  patient 
populations,  such  as  neonates,  and  may 
be  more  common  than  is  recognized. 

Classic  manifestations  of  aluminum 
intoxication  in  patients  with  impaired 
kidney  function  include  fracturing 
osteomalacia,  encephalopathy,  and 
microcytic  hypochromic  anemia. 
Aluminum  may  prevent  calcium 
absorption  in  premature  neonates 
receiving  TPN  therapy.  In  addition, 
aluminum  loading  may  be  a  factor  in  the 
bone  disease  of  very  ill  neonates  with 
reduced  kidney  function  who  have 
received  long-term  parenteral  therapy 
with  aluminum-contaminated  fluids. 

FDA  received  21  comments  on  the 
proposed  rule  and  addresses  each  of 
those  comments  in  section  III  of  this 
document.  FDA  is  adopting  this  final 
rule  as  described  below.  The  agency  has 
also  made  minor  edits  to  the  final  rule 
in  response  to  the  President's  June  1 , 
1998,  memorandum  on  plain  language 
in  Government  WTiting. 

n.  Highlights  of  the  Final  Rule 

FDA  is  implementing  this  final  rule 
because  of  evidence  linking  the  use  of 
parenteral  drug  products  containing 
aluminum  to  morbidity  and  mortality 
among  patients  on  TPN  therapy, 
especially  premature  neonates  and 
patients  with  impaired  kidney  function. 


The  new  regidations  added  to  part 
201  ({21  CFR  201)  at  §  201.323(a))  limit 
the  aliuninum  content  for  all  LVP's  used 
in  TPN  therapy  to  25  micrograms  per 
liter  (ug/L).  This  requirement  applies  to 
all  LVP's  used  in  TPN  therapy, 
including,  but  not  limited  to,  parenteral 
amino  acid  solutions,  highly 
concentrated  dextrose  solutions, 
parenteral  lipid  emulsions,  saline  and 
electrolyte  solutions,  and  sterile  water 
for  injection. 

New  §  201.323(b)  requires  the  package 
insert  for  all  LVP's  used  in  TPN  dierapy 
to  state  that  the  drug  product  contains 
no  more  than  25  jig/L  of  aliuninum.  This 
statement  must  be  included  in  the 
"Precautions"  section  of  the  labeling. 

New  §  201.323(c)  requires  the 
product's  maximum  level  of  aluminum 
at  expiry  to  be  stated  on  the  immediate 
container  label  of  SVP's  and  PBP's  used 
in  the  preparation  of  TPN  solutions.  The 
statement  on  the  immediate  container 
label  must  read  as  follows:  "Contains  no 

more  than n,g/L  of  aliuniniun."  For 

those  SVP's  and  PBP's  that  are 
lyophilized  powders  used  in  the 
preparation  of  TPN  solutions,  the 
maximum  level  of  aluminum  at  expiry 
must  be  printed  on  the  immediate 
container  label  as  follows:  "When 
reconstituted  in  accordance  with  the 
package  insert  instructions,  the 
concentration  of  aluminum  will  be  no 

more  than ^g/L."  The  maximum 

level  of  aluminum  must  be  stated  as  the 
highest  of:  (1)  The  highest  level  for  the 
batches  produced  during  the  last  3 
years;  (2)  the  highest  level  for  the  latest 
five  batches,  or  (3)  the  maximum 
historical  level,  but  only  until 
completion  of  production  of  the  first 
five  batches  after  January  26,  2001.  The 
labeling  requirement  applies  to  all 
SVP's  and  PBP's  used  in  the  preparation 
of  TPN  solutions,  including,  but  not 
limited  to:  Parenteral  electrolyte 
solutions,  such  as  calcium  chloride, 
calcium  gluceptate,  calcium  gluconate, 
magnesium  sulfate,  potassium  acetate, 
potassium  chloride,  potassium 
phosphate,  sodium  acetate,  sodium 
lactate,  and  sodium  phosphate;  multiple 
electrolyte  additive  solutions;  parenteral 
multivitamin  solutions;  single-entity 
parenteral  vitamin  solutions,  such  as 
vitamin  K  injection,  folic  acid, 
cyanocobalamin,  and  thiamine;  and 
trace  mineral  solutions,  such  as 
chromium,  copper,  iron,  manganese, 
selenium,  and  zinc. 

New  §  201.323(d)  requires  the  package 
insert  for  all  LVP's.  SVP's,  and  PBP's 
used  in  TPN  to  contain  a  warning 
statement.  The  warning  statement  must 
be  included  in  the  "Warnings"  section 
of  the  labeling.  The  warning  must 
contain  the  following  language: 
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WARNING:  This  product  contains 
aluminum  that  may  be  toxic.  Aluminum  may 
reach  toxic  levels  with  prolonged  parenteral 
administration  if  kidney  function  is 
impaired.  Premature  neonates  are 
particularly  at  risk  because  their  kidneys  are 
immature,  and  they  require  large  amounts  of 
calcium  and  phosphate  solutions,  which 
contain  aluminum. 

Research  indicates  that  patients  with 
impaired  kidney  function,  including 
premature  neonates,  who  receive  parenteral 
levels  of  aluminum  at  greater  than  4  to  5  ng/ 
kg/day  accumulate  aluminum  at  levels 
associated  with  central  nervous  system  and 
bone  toxicity.  Tissue  loading  may  occur  at 
even  lower  rates  of  administration, 

FDA  removed  the  phrase  "intended 
for  patients  with  impaired  kidney 
function  and  for  neonates  receiving  TPN 
therapy"  from  the  first  sentence  of 
§  201.323(d)  because  the  phrase 
duplicated  information  contained  in  the 
actual  warning  and  because  the  phrase 
made  the  first  sentence  of  §  201, 323(d) 
unclear. 

New  §  201.323(e)  requires  applicants 
and  manufacturers  to  use  validated 
assay  methods  to  determine  the 
aluminum  content  in  parenteral  drug 
products  used  in  TPN  therapy.  The 
assay  methods  must  comply  with 
ciurent  good  manufacturing  practice 
regidations  under  part  211  (21  CFR  part 
211)  (see  §  211, 194(a)),  Holders  of 
approved  applications  for  LVP's,  SVP's, 
and  PBP's  used  in  TPN  therapy  are 
required  to  submit  a  supplement  to  FDA 
under  §  314,70(c)  (21  CFR  314.70(c);  see 
also  21  U.S.C,  356a{b))  describing  the 
assay  method  used  for  determining  the 
aluminum  content.  Applicants  must 
submit  the  validation  method  used  and 
the  release  data  for  several  batches.  In 
addition,  manufacturers  of  parenteral 
drug  products  not  subject  to  an 
approved  application  must  make  assay 
methodology  available  to  FDA  during 
inspections  (see  21  CFR  211,160  and 
211.180(c)), 

New  §  201,323  applies  to  all  human 
drug  LVP's,  SVP's,  and  PBP's  used  in 
TPN,  Licensed  biological  products  are 
not  covered  by  this  rule. 

m.  Comments  on  the  Proposed  Rule 

FDA  received  21  comments  on  the 
proposed  rule  from  professional 
associations,  prescription  drug 
manufacturers,  Congress,  individuals  on 
TPN,  and  a  hospital.  Most  comments 
supported  the  proposed  limit  for 
alimiinimi  content  in  LVP's  and  the 
labeling  requirement  for  SVP's  and 
PBP's,  Four  coDunents  suggested 
changes  to  the  proposed  warning 
statement,  A  summary  of  the  comments 
received  and  the  agency's  responses 
follow. 


A.  Levels  of  Aluminum  Content  in  LVP's 

The  agency  stated  in  the  proposed 
rule  that  it  was  considering  setting  an 
upper  limit  of  25  ng/L  for  LVP's  used  in 
TPN  therapy.  This  requirement  would 
apply  to  all  LVP's  used  in  TPN  therapy, 
including,  but  not  limited  to,  parenteral 
amino  acid  solutions,  highly 
concentrated  dextrose  solutions, 
parenteral  lipid  emulsions,  saline  and 
electrolyte  solutions,  and  sterile  water 
for  injection.  The  agency  also  proposed 
that  the  package  insert  for  all  LVP's 
used  in  TPN  therapy  state  that  the  drug 
product  contains  no  more  than  25  ng/L, 

1 .  Fifteen  comments  strongly 
supported  a  limit  on  alimiinimi  of  25 
^g/L.  Two  of  the  comments  specifically 
supported  the  accompanying  proposal 
that  the  package  insert  state  that  the 
drug  product  contains  no  more  than  25 
Hg/L  of  alimiinum. 

FDA  agrees  that  25  jig/L  of  alimiinum 
is  a  reasonable  limit.  As  stated  in  the 
proposed  rule,  the  25  ^ig/L  limit  is 
feasible  and  necessary  for  the  safe  and 
effective  use  of  LVP's  used  in  TPN 
therapy. 

Two  comments,  one  from  an  LVP 
manufacturer  and  the  other  from  a  trade 
association,  stated  that  25  ^.g/L  is  not  a 
reasonable  limit  for  the  varying  reasons 
outlined  in  comments  2  through  8,  in 
section  ID,  A  of  this  docimient. 

2.  These  comments  stated  that  data 
from  production  batches  show  potential 
rejections  of  fmished  batches  at  release 
if  a  limit  of  25  ^g/L  is  adopted.  One  of 
these  conmients  specified  that  more 
than  10  percent  of  assay  results  exceed 
the  proposed  limit.  It  also  stated  that 
their  current  batch  analysis  showed  a  95 
percent  confidence  that  at  least  99 
percent  of  the  batch  contained  less  than 
50,37  ^g/L  of  aluminimi  at  release. 

FDA  imderstands  that  not  all  current 
batches  of  LVP's  will  meet  a  25  jig/L 
level  of  aluminum.  FDA  will  implement 
this  rule  1  year  after  the  date  of 
publication  to  allow  companies  an 
opportunity  to  meet  the  specifications 
in  this  rule.  FDA  is  not  adopting  a 
higher  level  because  FDA  believes  a  25 
Hg/L  level  of  alimiinum  is  necessary  to 
protect  the  public  health. 

3.  The  same  two  comments  said  that 
glass  leaching  over  time  increases 
aluminum  levels  so  that  initial  levels 
cannot  be  established  low  enough  to 
ensure  batch  acceptability  by  the  end  of 
the  expiry  period. 

The  intention  of  this  rule  is  to  reduce 
aluminum  to  an  acceptable  level  in  TPN 
products.  A  manufacturer  can  reduce 
toxicity  by  any  of  several  routes, 
including  using  containers  made  of 
different  materials. 

4.  One  of  these  comments  requested 
that  FDA  set  the  maximum  level  of 


aluminimi  using  the  procedure  specified 
in  the  draft  guidance  entitled  "Q6A 
Specifications:  Test  Procedures  and 
Acceptance  Criteria  for  New  Drug 
Substances  and  New  Drug  Products: 
Chemical  Substances"  (draft  Q6A 
guidance)  (62  FR  62890).  This  draft 
guidance  states  that  a  limit  on 
impurities  can  be  determined  by  (1) 
Determining  the  level  at  which  the 
impurity  is  present  in  relevant  batches 
and  then  (2)  determining  the  mean  plus 
upper  confidence  limit  for  the  impurity 
where  the  upper  confidence  limit  is 
three  times  the  standard  deviation  of 
batch  analysis  data. 

FDA  is  not  using  the  procedures 
specified  in  the  draft  Q6A  guidance 
because  it  is  not  appropriate  to  use 
current  product  aluminum  levels  to 
determine  upper  limits  when  the  goal  is 
to  reduce  aluminum  levels  to  at  or 
below  the  limit  defined  as  safe.  Further, 
the  guidances  entitled  "Q3A:  Impurities 
in  New  Drug  Substances,"  (January 
1996)  and  "Q3B  Impurities  in  New  Drug 
Products,"  (November  1997)  address  the 
issue  of  quantification  of  impurities. 
These  guidances  state  that  limits  should 
be  set  no  higher  than  the  level  that  can 
be  justified  by  safety  data.  The 
guidances  also  state  that,  for  impurities 
known  to  be  unusually  potent  or  to 
produce  toxic  or  unexpected 
pharmacological  effects,  the 
quantitation  and  detection  limit  of  the 
analytical  methods  should  be 
commensurate  with  the  level  at  which 
the  impurities  must  be  controlled. 
FDA's  primary  concern  in  enacting  this 
rule  is  ensuring  the  safety  of  the  patient 
population  and  limiting  exposure  to  the 
impurity.  FDA  has  determined  that  the 
25  Jig/L  limit  is  necessary  for  the  safe 
and  effective  use  of  LVP's  in  TPN 
therapy. 

5.  'These  comments  also  stated  that 
current  assay  methods  cannot  reliably 
distinguish  between  25  ^g/L  and  30  ^g/ 
L.  The  comment  did  not  provide 
supporting  data  or  evaluation  of  the 
specific  methods  claimed  to  lack  the 
required  accuracy. 

FDA  understands  that  methods  are 
currently  available  that  are  capable  of 
detecting  aluminum  concentrations  at 
25  ^g/L  levels.  In  particular,  FDA  is 
aware  that  graphite  furnace  atomic 
absorption  spectrometometry  can  be  a 
sufficiently  accurate  validation  method. 
However,  FDA  will  accept  any  validated 
analytical  method  to  assay  aluminum 
content  in  TPN. 

6.  One  of  these  comments  suggested 
that  FDA  should  require  labeling  of 
LVP's  with  an  average  and  a  range  of 
aluminum  values  at  expiry,  obtained 
from  five  production  scale  batches, 
instead  of  requiring  a  limit  of  25  ^g/L 
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of  aluminum  in  LVP's.  The  labeling 
would  state  "A|  )proximate  average 
aluminum  valu  ! —  Hg/L.  Approximate 

aluminum  rang; |ig/L  to  —  Mg/L." 

The  same  comn  ent  requested  that  FDA 
apply  the  same  labeling  standards  to 
LVP's.  SVP's.  a)  id  PBP's,  under  the 
rationale  that  sc  me  LVP's  are  identical 
in  composition  to  PBP's. 

FDA  notes  thit  if  a  manufacturer 
makes  a  PEP  spscifically  for  LVP  use, 
the  PEP  should  not  contain  more  than 
25  ng/L  of  aluminum  so  that  the  LVP 
manufactiu-ed  fi  om  the  PEP  does  not 
contain  more  than  25  ng/L  of  aluminum. 
FDA  is  implementing  the  25  ng/L  limit 
for  LVP's  rather  than  permitting  an 
average  or  a  ran  ?e  of  aluminum  levels 
to  be  stated  for  ^VP's  because  the 
agency  believes  that  it  is  more 
appropriate  to  s  Bt  a  maximum  level  due 
to  the  large  volume  of  use  of  these 
products.  FDA  las  determined  that  the 
25  |ig/L  limit  is  necessary  for  the  safe 
and  effective  uj  e  of  LVP's  used  in  TPN 
therapy.  FDA's  aasis  for  not  requiring 
SVP's  and  PEP's  to  be  labeled  with  an 
average  and  a  ri  inge  of  aluminum  levels 
is  discussed  in  response  to  comment  11 
in  section  III.  E  of  this  document. 

7.  This  same  :omment  stated  that 
establishing  a  25  ng/L  limit  on  LVP's 
would  not  have  the  desired  effect  of 
reducing  alumi  lum  levels  in  TPN 
because  the  ma  ority  of  aluminum 
contamination  s  due  to  SVP's,  not 
LVP's.  A  differt  nt  comment  requested 
that  FDA  neuTO  v  coverage  of  the  rule  to 
only  those  proc  ucts  that  contribute 
significant  amounts  of  aluminum  to 
TPN:  Calcium  gluconate,  calcium 
gluceptate,  poti  ssium  phosphates,  and 
sodium  phospb  ates.  The  comment 
stated  that  calc  um  gluconate  alone  can 
contribute  88  p  srcent  of  the  total 
aluminum  pres  jnt  in  a  TPN 
formulation. 

FDA  recogni;  ;es  that  nmnerous  factors 
contribute  to  al  iiminum  contamination 
in  TPN  therapy.  Therefore,  FDA  is 
addressing  the  iroblem  in  several 
different  ways  n  an  effort  to  reduce 
aluminiun  contamination,  rather  than 
reducing  aluminum  from  one  source. 

8.  Another  cdnunent  noted  that  the 
United  States  F  harmacopeia  (USP)  has 
limited  alumin  jm  levels  in  monographs 
for  substances  used  in  hemodialysis, 
including:  Calcium  acetate,  calcium 
chloride,  magn  ssium  chloride, 
potassium  chloride,  sodium  acetate, 
sodium  bicarbc  nate,  and  sodium 
chloride.  The  c  omment  stated  that 
additional  steps  could  be  taken  to  limit 
aluminum  leve  is  in  monographs  of 
substances  use!  in  the  manufacture  of 
TPN  solutions.  Although  FDA  believes 
USP's  limits  ac  d  a  valuable  contribution 
to  limiting  aluj  tiinum  contamination. 


FDA  believes  the  additional  measures 
set  forth  in  this  final  rule  are  needed  to 
prevent  an  unsafe  level  of  aluminum  in 
TPN. 

B.  Aluminum  Levels  in  SVP's  and  PBP's 

In  the  proposed  rule,  FDA  proposed 
requiring  tliat  the  maximmn  level  of 
aluminum  at  expiry  be  stated  on  the 
immediate  container  label  of  SVP's  and 
PBP's  used  in  the  preparation  of  TPN 
solutions.  FDA  proposed  that  the 
statement  on  the  immediate  container 
label  read  as  follows:  "Contains  no  more 

than ng/L  of  aluminum."  For  those 

SVP's  and  PEP's  that  are  lyophilized 
powders  used  in  the  preparation  of  TPN 
solutions,  FDA  proposed  that  the 
maximiun  level  of  aluminum  at  expiry 
be  printed  on  the  immediate  container 
label  as  follows:  "When  reconstituted  in 
accordance  with  the  package  insert 
instructions,  the  concentration  of 

aluminum  will  be  no  more  than ng/ 

L."  FDA  proposed  that  the  maximum 
level  of  aluminum  must  be  expressed  as 
the  highest  of:  (1)  The  highest  level  for 
the  batches  produced  during  the  last  3 
years;  (2)  the  highest  level  for  the  latest 
five  batches;  or  (3)  the  maximiun 
historical  level,  but  only  until 
completion  of  production  of  the  first 
five  batches  after  the  rule  takes  effect. 

9.  Two  comments  supported  FDA's 
proposal.  One  comment  requested  that 
FDA  further  specify  limitations  on 
aluminum  content  for  SVP's. 

FDA  plans  to  implement  the  labeling 
requirements  for  SVP's  and  PEP's  as 
proposed.  FDA  does  not  consider  it 
appropriate  to  consider  SVP's  as  a  single 
category  because  SVP's  are  used  for 
many  indications  other  than  TPN  and  in 
target  populations  where  aluminum 
toxicity  is  not  an  issue. 

10.  One  comment  asked  that  FDA  set 
a  minimum  level  below  which  the 
amount  of  aluminum  would  not  need  to 
be  declared. 

FDA  believes  it  is  important  for  health 
care  practitioners  to  know  as  much  as 
possible  about  the  aluminum  levels 
being  consiuned  by  their  patients.  FDA 
believes  the  knowledge  that  a  product 
has  a  low  level  of  aluminimi  is  just  as 
important  as  the  knowledge  that  a 
product  contains  high  levels  of 
aluminiun.  This  labeling  requirement 
permits  health  care  professionals 
administering  the  drug  to  be  able  to 
calculate  the  total  aluminum  exposure 
the  patient  receives  from  multiple 
sources,  and  to  be  able  to  make 
appropriate  substitutions  to  prepare 
"low  aluminum"  parenteral  solutions 
for  use  in  patients  who  are  in  high  risk 
groups.  Therefore,  FDA  believes  all 
LVP's,  SVP's,  and  PBP's  used  in  TPN 


should  be  labeled  with  their  aluminum 
levels. 

11.  One  comment  stated  that 
information  about  the  average  amount  of 
aluminum  and  its  range  at  expiration  for 
LVP's  and  SVP's  is  more  useful  than  the 
maximum  historical  value  at  expiration, 
since  otherwise  a  physician  may 
overestimate  the  amount  of  aluminum 
being  delivered  to  the  patient.  Another 
comment  proposed  that  FDA  require 
labeling  of  SVP's  and  PBP's  with  an 
average  and  a  range  of  aluminum  values 
at  expiry,  obtained  from  five  production 
scale  batches,  such  that  the  labeling 
would  state  "Approximate  average 

aluminum  value Hg/L. 

Approximate  aluminum  range ng/ 

Lto ^g/L." 

The  agency  believes  that  information 
about  the  maximum  concentration  of 
aluminum  potentially  present  at  expiry 
is  more  useful  to  the  practitioner.  FDA's 
intention  is  to  limit  exposure  to 
aluminum,  and  the  use  of  average 
values  or  range  at  expiration  would  not 
achieve  this  goal  as  effectively. 

C.  Applicability  to  Biologies 

In  the  proposed  rule,  FDA  stated  that 
licensed  biological  products  were  not 
covered  by  the  proposal. 

12.  Twelve  comments  stated  that 
biologies,  specifically  albumin, 
plasminate,  and  any  other  colloidal 
volume  expanders,  should  be  regulated. 
The  Center  for  Biologies  Evaluation  and 
Research  at  the  FDA  is  currently 
considering  whether  to  regulate  the 
levels  of  aluminum  in  licensed 
biological  products.  However,  such 
regulation  is  outside  the  scope  of  this 
final  rule. 

D.  Statement  Regarding  Maximum 
Intake  of  Aluminum 

FDA  proposed  requiring  a  statement 
regarding  the  maximum  daily  aluminum 
intake  recommended  for  patients.  FDA 
sought  comment  on  whether  adding  the 
language  "Patients  should  receive  no 
more  than  4  to  5  ng/kg/day  of 
aluminum"  to  the  warning  statement 
was  appropriate  and  on  whether  a  4  to 
5  ng/kilogram  (kg)/day  level  is 
reasonable  and  adequate  to  protect  the 
public  health. 

13.  Two  comments  stated  that  FDA 
should  include  definitions  of  safe, 
unsafe,  and  toxic  levels  of  aluminum. 
Three  comments  said  that  FDA  should 
provide  health  professionals  with  a  best 
estimate  as  to  what  constitutes  a  toxic 
aluminum  load. 

One  comment  stated  that  proposing  to 
limit  aluminum  to  4  to  5  |ig/kg/day 
would  either  make  TPN  formulations 
unavailable  to  neonates  or  expose 
doctors  to  liability,  because  it  is  a 
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difficult  level  to  meet.  Another 
comment  said  that  4  to  5  |ig/kg/day  is 
too  low  and  may  not  allow  patients  to 
receive  adequate  amounts  of  calcium 
and  phosphates.  One  comment  noted 
that  parenteral  limits  are  much  lower 
than  oral  limits,  and  expressed  the 
belief  that  the  proposed  language  did 
not  offer  guidance  with  respect  to 
combined  oral  and  parenteral  daily 
limits.  Another  comment  noted  that  the 
proposal  does  not  provide  a  therapeutic 
alternative  to  too  high  aluminum  levels, 
and  asked  that  FDA  include  in  the 
statement  a  definition  of  the 
populations  truly  at  risk. 

One  comment  stated  that  it  would  be 
difficult  for  health  care  professionals  to 
calculate  total  aluminum  intake, 
particularly  for  neonates  receiving 
multiple  intravenous  infusions.  Another 
comment  stated  that  the  factors  that 
affect  plasma  aluminum  clearance '  can 
influence  sensitivity  to  aluminum  load  ^ 
at  any  concentration  of  aliuninum 
infused,  and  therefore  aluminum 
concentration  in  TPN  cannot  be 
correlated  directly  to  aliuninuma  plasma 
levels. 

Two  comments  recommended 
alternative  statements.  One  suggested 
using  the  following  language:  "Daily 
parenteral  intake  of  greater  than  4  to  5 
^g/kg/day  of  aluminum  has  been 
associated  with  central  nervous  system 
and  bone  toxicity."  Another  suggested 
using  the  following  warning:  "No 
aluminum  toxicity  to  the  brain  or  bone 
of  prematiue  neonates  has  been 
dociunented  with  intakes  below  5  ng/ 
kg/day;  however,  tissue  loading  may 
still  occur  at  that  rate  of  administration 
to  preterm  infants." 

One  comment  requested  that  FDA 
require  such  a  warning  statement  only 
for  those  SVP's  for  which  aliuninum  is 
a  significant  problem. 

Based  on  these  comments,  FDA 
revised  the  warning  to  include  a 
statement  on  current  findings  rather 
than  a  statement  about  maximum  safe 
levels.  FDA  included  specific  references 
in  the  proposed  rule  {63  FR  176). 

E.  Acceptable  Assay  Methods  for 
•Determining  Aluminum  Levels 

FDA  proposed  permitting  applicants 
and  manufacturers  to  have  the 
discretion  and  flexibility  to  develop 
their  own  validated  assay  methods  as 
long  as  the  methods  are  in  compliance 
with  current  good  manufacturing 
practices  requirements.  Holders  of 
approved  applications  for  LVP's,  SVP's 


'  The  clearance  rate  for  aluminum  is  the  rate  at 
which  aluminum  is  removed  from  the  body  by 
normal  body  functioning. 

2  Aluminum  load  is  the  amount  of  aluminum  in 
the  body. 


and  PBP's  used  in  TPN  therapy  would 
be  required  to  submit  a  supplement 
under  part  314  (21  CFR  part  314)  in 
§  314.70(c)  that  described  the  method 
used  for  determining  aluminum  content. 
Holders  of  pending  applications  would 
be  required  to  submit  an  amendment 
under  §  314.60  or  §  314.96.  For  SVP's 
not  subject  to  approved  applications, 
manufacturers  would  be  required  to 
maintain  records  for  examination  by 
FDA  during  inspections. 

14.  One  comment  stated  that  the  USP 
provides  an  established  system  and 
procedure  for  the  development  of 
uniform  analytical  methods.  The 
comment  asked  that  FDA  request  that 
U.S.P.  develop  assay  methods  for 
determining  aluminum  content  in 
parenterals  rather  than  requiring 
individual  companies  to  do  so. 

FDA  believes  that  more  than  one 
analytical  method  may  be  suitable  or 
necessary  to  assay  aluminum  content  in 
different  TPN  products.  Once  FDA  has 
reviewed  several  methods,  it  may 
evaluate  whether  it  is  appropriate  to 
develop  uniform  analytical  procedures. 
Individual  companies  may  provide  their 
validated  analytical  methods  to  USP  for 
publication.  Through  this  process,  USP 
may  establish  a  uniform  analytical 
method  for  determining  aluminum 
content  in  parenterals.  FDA  will  accept 
any  method  that  is  validated  and  in 
compliance  with  current  good 
manufactiu-ing  practice  requirements. 

15.  One  comment  supported  FDA's 
proposal.  The  comment  also  stated  that 
analytical  methods  should  be  those  in 
general  use,  such  as  flameless  atomic 
absorption  spectroscopy  with  a  graphite 
furnace,  and  the  method  should  be 
sufficiently  sensitive  to  detect 
aliuninum  at  the  |Xg/L  and  not  the 
milligram  (mg)  per  liter  level. 

Again,  FDA  will  accept  any  method 
that  is  validated  and  in  compliance  with 
current  good  manufacturing  practice 
requirements.  Any  analytical  method 
must  be  sensitive  enough  to  detect 
aluminum  at  the  ng/L  and  not  the  rag/ 
L  level,  because  the  aluminum  limits  for 
LVP's  and  the  required  labeling 
statements  for  LVP's,  SVP's,  and  PBP's 
are  measured  in  ng/L. 

F.  Date  of  Implementation  of. the  Final 
Rule 

FDA  proposed  that  any  final  rule  that 
issued  based  on  its  proposed  rule  would 
become  efl^ective  1  year  after  the  final 
rule's  date  of  publication  in  the  Federal 
Register.  After  that  date,  new  drug 
applications  (NDA's)  submitted  under 
§  314.50  and  abbreviated  new  drug 
applications  (ANDA's)  submitted  under 
21  CFR  314.94  would  have  to  comply 


with  the  new  requirements  under 
§201.323. 

16.  One  comment  proposed  an 
implementation  date  of  4  years  after 
puljlication  of  the  final  rule  in  the 
Federal  Register  to  account  for  the  time 
necessary  to  collect  and  analyze  data. 
Another  comment  suggested  an 
implementation  date  of  31/2  years  alter 
publication  of  the  final  rule,  or 
whenever  data  from  five  batches  of 
product  became  available  and  the 
supplement  was  approved.  This 
comment  stated  that  the  additional  time 
is  necessary  to  collect  aluminum  levels 
at  expiry  by  an  appropriate  and 
validated  method,  since  companies  do 
not  presently  have  such  data. 

Under  the  final  rule,  a  manufacturer 
may  use:  (1)  The  highest  level  for  the 
batches  produced  during  the  last  3 
years;  (2)  the  highest  level  for  the  latest 
five  batches,  or  (3)  the  maximum 
historical  level,  but  only  until 
completion  of  production  of  the  first 
five  batches  after  this  rule  takes  effect. 
This  means  that  if  expiry  data  under  (1) 
and  (2)  of  comment  16  in  section  III.  F 
of  this  document  are  not  available 
within  1  year,  data  available  for  the 
product  during  that  year  can  be  used 
under  (3)  of  comment  16.  As  a 
manufacturer  accrues  additional  data,  it 
can  then  also  use  methods  (1)  and/or  (2) 
of  comment  16. 

17.  One  comment  asked  whether  FDA 
expects  supplements  to  be  submitted 
and  approved  and  labeling  changed 
within  1  year  of  publication  of  the  final 
rule,  or  simply  for  supplements  to  be 
submitted  within  1  year  of  publication 
of  the  final  rule. 

FDA  expects  supplements  to  be 
submitted  and  labeling  to  be  changed 
within  1  year  of  publication  of  this  final 
rule.  Under  current  regulations 
(§  314.70(c))  and  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (21  U.S.C.  356a(b)),  a  manufacturer 
can  file  a  changes  being  effected 
supplement  for  immediate 
implementation  of  this  change.  Thus, 
FDA  believes  implementation  should 
take  place  in  1  year. 

G.  Cost  of  Implementing  the  Rule 

FDA  estimated  in  the  proposed  rule 
that  the  annualized  cost  to  amino  acid 
suppliers  to  implement  the  proposed 
rule  would  be  $1,416,622.  This  figure 
includes  first  year  or  one-time  costs 
estimated  at  $20  million. 

18.  One  comment  stated  that 
wholesale  raw  material  amino  acids  for 
intravenous  use  is  a  fi^ction  of  the  $109 
million  market  cited  by  FDA,  and  is 
actually  much  closer  to  $40  million.  The 
comment  went  on  to  state  that  this 
market  is  shrinking  and  will  continue  to 
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do  so  for  the  fo  reseeable  future.  The 
comment  estin  ated  that,  in  light  of 
these  figures,  the  annual  cost  of 
compliance  wquld  represent  3  percent 
of  sales,  almost  as  much  as  the  4  percent 
spent  by  the  industry  on  research  and 
development.  Another  comment  stated 
that  the  propos  ed  rule  underestimated 
the  cost  for  compliance  because 
validation  witi  out  USP  guidance  would 

because  the  number  of 
worker  hours  r  jquired  to  test  products 
is  large. 

"  that  the  benefits  of 

removing  the  h  ealth  hazard  outweigh 
costs  to  indust  y.  FDA  provides 
additional  ecoi  lomic  analysis  based  on 
these  commenis  in  section  VII  of  this 
document 

19.  The  sam«  comment  stated  that  for 
LVP  manufacti  xers.  costs  are  even 
higher.  The  coi  mnent  stated  that  the 
Eastern  Researi  :h  Group  (ERG)  study 
"grossly  under  jstimated  the  expense 
associated  witli  label  copy  changes, 

raw  materials,  finished 
product,  and  d  d  not  consider  product 
recalls,  which  lie  inevitable,  given  the 
technically  un;  easible  25  |ig/L  limit.' 

FDA  has  reai  talyzed  these  expenses  in 
section  VII  of  t  lis  document. 
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only  if  the  drug  is  shown  to  be  safe  and 
effective  for  its  intended  use  imder  the 
conditions  set  forth  in  the  drug's 
labeling.  Section  701(a)  of  the  act  (21 
U.S.C.  371(a))  authorizes  FDA  to  issue 
regulations  for  the  efficient  enforcement 
of  the  act. 

Part  201  sets  out  FDA's  general 
labeling  regulations.  Under  §  201.100(d), 
prescription  drug  products  must  bear 
labeling  that  contains  adequate 
information  by  which  licensed 
practitioners  can  use  the  drugs  safely 
and  for  their  intended  purposes.  Section 
201.57  describes  specific  categories  of 
information,  including  information  for 
drug  use  in  selected  subgroups  of  the 
general  population  and  warnings  on 
adverse  reactions  and  potential  safety 
hazards  that  must  be  present  to  meet  the 
requirements  of  §  201.100.  In  addition, 
under  21  CFR  314.125,  an  NDA  will  not 
be  approved  unless  there  is  adequate 
safety  and  effectiveness  information  for 
the  labeled  uses  and  the  product 
complies  with  the  requirements  of  part 
201. 

Any  drug  product  not  in  compliance 
with  §  201.323  is  misbranded  under 
section  502  of  the  act  and  an 
unapproved  new  drug  under  section  505 
of  the  act. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  class 
of  actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Implementation  Plan 

This  final  rule  is  effective  on  January 
26,  2001.  After  that  date,  NDA's 
submitted  under  §  314.50  and 
abbreviated  new  drug  applications 
(ANDA's)  submitted  under  §  314.94 
must  comply  with  the  labeling 
requirements  imder  §  201.323.  Holders 
of  approved  NDA's  or  ANDA's  must 
meet  the  requirements  of  proposed 
§  201.323  by  submitting  supplements 
under  §  314.70  or  §  314.97.  Applicants 
for  LVP's  used  in  TPN  therapy  and 
SVP's  used  as  additives  in  TPN 
solutions  are  required  to  submit  a 
supplement  under  §  314.70(c)  that 
describes  the  assay  method  for 
determining  the  aluminum  content. 
Applicants  must  submit  validation  of 
the  method  used  and  release  data  for 
severed  batches.  Manufacturers  of 
parenteral  drug  products  not  subject  to 
an  approved  application  must  make 
assay  methodology  available  to  FDA 
during  inspections.  Holders  of  pending 


applications  must  submit  an 
amendment  under  §  314.60  or  §  314.96. 

Vn.  Analysis  of  Impacts 

A.  Introduction 

FDA  has  examined  the  impact  of  the 
final  rule  under  Executive  Order  12866, 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  under  the 
Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages,  distributive 
impacts  and  equity).  The  Regulatory 
Flexibility  Act  requires  agencies  to 
examine  regulatory  alternatives  for 
small  entities,  if  the  rule  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  Unfunded 
Mandates  Reform  Act  requires  agencies 
to  prepare  an  assessment  of  anticipated 
costs  and  benefits  before  enacting  any 
rule  that  may  result  in  an  expenditure 
in  any  one  year  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  (adjusted 
annually  for  inflation).  The  expected 
aggregate  costs  of  this  final  rule,  and  the 
anticipated  impact  of  the  rule  on  small 
entities,  are  described  in  the  analysis 
below.  FDA  concludes  that  this  final 
rule  is  consistent  with  the  regulatory 
philosophy  and  the  principles  set  forth 
in  the  Executive  Order  and  in  these  two 
statutes. 

B.  Compliance  Requirements  and  Costs 

In  this  final  rule,  FDA  is  amending  its 
regulations  by  establishing  a  maximum 
permissible  aluminum  limit  for  LVP's 
used  in  TPN,  as  well  as  requiring  certain 
label  and  package  insert  information  for 
aluminum  content  in  LVP's  and  SVP's 
used  in  TPN.  The  agency  is  issuing  this 
rule  to  lower  the  risk  of  aluminum 
toxicity  in  light  of  evidence  linking  the 
use  of  parenteral  drugs  containing 
aliuninum  to  morbidity  and  mortality 
among  patients  on  TPN  therapy.  FDA 
estimates  total  annualized  compliance 
costs  for  the  final  rule  at  about  $23.8 
million.  Further,  for  reasons  explained 
elsewhere  in  this  section  of  the 
document,  the  agency  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  FDA  has  not 
identified  any  other  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
final  rule. 

In  the  preamble  to  the  proposed  nde, 
FDA  relied  on  the  report  of  its 


Federal  Register /Vol.  65,  No.  17 /Wednesday,  January  26,  200Q/ Rules  and  Regulations  4109 


contractor,  ERG,  for  its  estimates  of 
compliance  cost  burdens  of  the 
proposed  rule.  Total  annualized 
compliance  costs  were  estimated  at 
$20.1  million.  This  was  composed  of  a 
one  time  cost  of  $63.8  million 
annualized  at  $9.8  million  (over  10 
years  at  a  7  percent  discoimt  rate)  plus 
recurring  annual  costs  of  $10.3  million. 
Over  50  percent  of  the  total  costs  would 
be  due  to  actions  undertaken  to 
manufacture  LVP  solutions  and  their 
components  that  would  comply  with 
the  aluminiun  limit  requirements. 

In  response  to  the  proposed  rule,  FDA 
received  many  comments,  some  of 
which  referred  to  the  cost  estimates 
contained  in  the  ERG  report.  As  a  result 
of  these  comments,  ERG  reanalyzed 
areas  of  concern  specified  in  the 
comments  and  made  some 
modifications  to  its  original  analysis  of 
compliance  costs.  These  changes  are 
included  in  an  addendiun  to  the  initial 
compliance  cost  analysis  (available  in 
the  docket).  As  a  result,  FDA  concludes 
that  the  final  rule  will  impose 
annualized  compliance  costs  of  about 
$23.8  million  on  the  affected  industries, 
an  increase  of  $3.7  million  from  its  cost 
estimate  for  the  proposed  rule.  This  is 
composed  of  a  one  time  cost  of  $67.3 
million  annualized  at  $10.6  million 
(over  10  years  at  a  7  percent  discount 
rate)  plus  recurring  annual  costs  of 
$13.2  million.  The  remainder  of  this 
section  summarizes  the  addendum  and 
responds  to  other  comments  concerning 
economic  issues  mentioned  earlier  in 
this  preamble. 

One  comment  to  the  proposal  stated 
that  FDA  had  imderestimated  the  costs 
of  label  copy  changes,  noncompliant 
raw  materials,  finished  product,  and 
product  recalls.  As  a  result,  ERG 
contacted  industry  to  gain  more 
information  and  data,  where  possible,  to 
improve  the  acciu'acy  of  these  estimates. 
ERG's  new  research  into  pharmaceutical 
labeling  costs  shows  that  compUance 
costs  for  the  label  clianges,  including 
inventory  losses  occurring  at  the 
changeover,  are  higher  for  this  nde  than 
previously  estimated.  Accordingly,  FDA 
has  increased  its  labeling  change  « 

estimate  to  about  $588,000  annually. 

The  original  ERG  report  estimated 
compliance  costs  for  final  release  testing 
for  aluminum  in  finished  LVP  products 
and  their  raw  material  inputs  at  about 
$4.5  million  annually.  After  subsequent 
discussions  with  industry,  ERG 
recognized  that  some  LVP  production 
lots  will  fail  to  meet  the  required 
aliuniniun  limit,  but  noted  that  this  loss 
of  finished  product  will  be  reduced  by 
measures  to  lower  the  aluminum  level 
of  the  raw  material  inputs.  Similarly, 
ERG  found  that  the  cost  of  product 


recalls  will  be  low  due  to  the  final 
release  testing  of  LVP  products,  but  it 
could  not  predict  the  likely  frequency  of 
such  recalls. 

The  same  comment  also  suggested 
that  dextrose  suppliers  would  incur 
compliance  costs  because  some  dextrose 
products  contain  aluminiun  at  a  level 
that  might  exceed  the  proposed  limit. 
Upon  further  consideration  of  the 
possible  existence  of  noncompliant  raw 
materials,  including  dextrose  and  amino 
acids,  and  discussions  between  industry 
and  ERG,  FDA  adjusted  its  original  cost 
estimate  to  include  an  additional  $2.72 
million  annually  due  to  losses  from 
noncompliant  raw  materials. 

Another  comment  stated  that  FDA 
had  imderestimated  laboratory  assay 
method  validation  costs.  Following 
ERG's  review  of  its  original  analysis  and 
further  discussions  with  industry,  FDA 
agrees  with  the  comment  as  it  relates  to 
LVP  manufacturers  and  has  increased 
one-time  assay  method  validation  costs 
for  this  sector  from  $737,000  to  $2.1 
million.  Further  research  into  current 
compliance  rates  across  all  industry 
sectors,  however,  resulted  in  lowering 
assay  me(hod  validation  costs  for  some 
other  sectors.  The  net  result  is  a  slight 
increase  in  total  annualized  assay 
method  validation  costs  to  about  $1.72 
million.  Further,  the  estimate  of 
annualized  equipment  purchase  costs 
has  been  increased  by  $350,000. 

Another  comment  referred  to  a 
statistic  FDA  used  to  show  the  relative 
size  of  the  expected  cost  impact  on 
amino  acid  suppliers.  Specifically,  the 
comment  disagreed  with  the  FDA 
statement  that  annual  compliance  costs 
for  raw  material  amino  acid  suppliers 
would  represent  only  0.09  percent  of 
sales,  having  been  derived  from  $1.4 
million  in  compliance  costs  abd  $1.6 
billion  in  total  amino  acid  sales.  The 
comment  proceeded  with  its  own 
estimate  of  the  relative  size  of  the 
compliance  cost  for  these  suppliers, 
calculating  it  to  be  3  1/2  percent  of  the 
$40  million  in  amino  acid  sales  to  TPN 
solution  manufacturers,  a  level  roughly 
equivalent  to  total  research  and 
development  costs.  Upon  further 
analysis,  FDA  reaffirms  its  estimate  of 
the  average  annual  compliance  cost  per 
amino  acid  manufacturing 
establishment  of  about  $1.4  million. 
However,  because  there  are 
approximately  nine  supplier 
establishments,  the  total  cost  would  be 
about  $12.75  million,  which  equates  to 
an  even  greater  percentage  of  total  sales 
of  amino  acids  to  TPN  solution 
manufacturers,  about  32  percent,  than 
the  comment  suggested.  The  costs, 
nevertheless,  amount  to  only  about  0.09 
percent  of  the  total  $1.6  billion  in  sales 


of  amino  acids  to  all  industries  as  stated 
in  the  proposal. 

As  in  its  original  analysis.  ERG 
discussed  but  could  not  reliably  forecast 
the  likelihood  that  some  suppliers  of 
amino  acids  and  possibly  dextrose 
would  abandon  the  TPN  solution 
"market,  due  to  the  relatively  small 
percentage  of  total  amino  acid  and 
dextrose  sales  to  TPN  manufacturers. 
Because  the  industry  currenUy  uses 
nine  different  suppliers,  FDA  does  not 
anticipate  product  shortages. 
Nevertheless,  the  agency  will  remain 
alert  to  the  possibility. 

Any  professional  skills  necessary  for 
implementation  of  this  final  rule  should 
already  exist  within  the  firms  and 
should  not  need  to  be  newly  acquired. 

C.  Affected  Entities 

If  a  rule  has  a  significant  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibihty  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  minimize  the  significant 
economic  impact  of  such  a  rule  on  small 
entities.  In  the  proposed  rule,  FDA 
relied  on  the  estimated  compliance 
costs  by  type  of  establishment  as 
projected  by  ERG.  That  analysis 
determined  that  very  few  of  the  affected 
companies  are  considered  small  by  the 
standards  of  the  Small  Business 
Administration  (SBA).^  Therefore,  the 
agency  certified  that  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  agency  received  no  comments 
specifically  directed  at  this  certification. 
Nevertheless,  due  to  comments  on  other 
aspects  of  its  estimates  and 
modifications  to  the  original  analysis, 
FDA  has  reanalyzed  the  small  business 
impacts  of  the  final  rule. 

Fewer  than  8  of  the  24  companies 
identified  in  the  ERG  report  as  a 
manufacturer  or  supplier  of  TPN 
products  or  their  inputs  are  small 
businesses  according  to  the  SBA 
definitions.  No  more  than  four  SVP 
manufacturers  are  small  under  the  SBA 
definitions.  Moreover,  since  the  average 
annualized  cost  for  these  establishments 
is  estimated  at  about  $51,000  each,  the 
estimated  annualized  compliance  costs 
for  these  companies  are  expected  to 
account  for  less  than  one  percent  of 
their  annual  revenues.  FDA  further 
identified  one  amino  acid  supplier  that 
may  be  a  small  business;  but  again,  the 
annualized  compliance  costs  for  this 
firm  would  be  less  than  1  percent  of 
annual  revenues.  The  size  of  one 
dextrose  supplier  and  one  electrolyte 


3  SBA  considers  a  small  business  in  this  context 
to  be  one  with  fewer  than  750  employees  (Ref.  2). 
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supplier  could  not  be  confidently 
determined  du  5  to  the  scarcity  of  data. 
Therefore,  it  w  is  not  possible  to 
determine  whe  ther  the  compliance  costs 
of  these  firms  \  .fould  represent  more 
than  1  percent  af  their  revenues.  Based 
on  the  very  few  small  firms  that  might 
incur  a  significant  impact,  the 
Commissioner  af  Food  and  Drugs 
certifies  under  section  605(b)  of  the 
Regulatory  Fie:  ability  Act  that  the  final 
rule  will  not  h<  ve  a  significant 
economic  imps  ct  on  a  substantial 
number  of  sma  J  entities.  Therefore, 
imder  the  Regu  latory  Flexibility  Act,  no 
further  analysii  i  is  required. 

D.  Unfunded  A  'andates  Reform  Act 

The  Unfundi  d  Mandates  Reform  Act 
requires  (in  section  202)  that  agencies 
prepare  an  ass(  ssment  of  anticipated 
costs  and  bene;  its  before  establishing 
any  rule  that  re  quires  expenditures  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  qr  by  the  private  sector  of 
$100  million  (adjusted  annually  for 
inflation,  or  abjut  $108  million  in  1999) 
in  any  one  yea) .  The  publication  of  this 
final  rule  conc(  iming  the  regulation  of 
TPN  containin; ;  alimiinum  is  not 
expected  to  res  alt  in  expenditures  of 
funds  by  State,  local,  or  tribal 
governments,  cr  the  private  sector  in 


excess  of  $100  million  annually. 
Because  the  agency  estimates  the  largest 
1-year  expenditure  to  be  about  $80.5 
million  (representing  the  sum  of  one- 
time expenditures  and  aimual 
expenditures),  no  further  analysis  is 
warranted  according  to  the  Unfunded 
Mandates  Reform  Act. 

Vm.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  A  description  of  these  provisions 
is  given  below  with  an  estimate  of  the 
annual  reporting  burden.  Included  in 
this  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

Title:  Aluminum  in  Large  and  Small 
Volume  Parenterals  Used  in  Total 
Parenteral  Nutrition. 

Description:  FDA  is  amending  its 
regulations  to  add  certain  labeling 
requirements  for  aluminum  content  in 
LVP's,  SVP's  and  PBP's  used  in  TPN. 
FDA  is  also  specifying  an  upper  limit  of 
aluminum  permitted  in  LVP's  and 


requiring  manufactvirers  to  submit  to 
FDA  for  approval  validated  assay 
methods  for  determining  aluminum 
content  in  parenteral  drug  products.  The 
agency  is  adding  these  requirements 
because  of  evidence  linking  the  use  of 
parenteral  drug  products  containing 
aluminum  to  morbidity  and  mortality 
among  patients  on  TPN  therapy, 
especially  prematvu^  neonates  and 
patients  with  impaired  kidney  function. 

Based  on  data  concerning  the  nimiber 
of  applications  for  LVP's,  SVP's.  and 
PBP's  used  in  TPN  received  by  the 
agency.  FDA  estimates  that  the  labeling 
for  approximately  200  products  will  be 
changed  under  §  201.323(b),  (c),  and  (d). 
FDA  estimates  that  it  will  take 
approximately  14  hours  to  prepare  and 
submit  to  FDA  each  labeling  change. 
Based  on  data  collected  by  the  Eastern 
Research  Group  (Ref.  1)  concerning  the 
number  of  affected  manufacturers,  FDA 
estimates  that  approximately  65 
respondents  will  each  submit  one 
validated  assay  method  annually  imder 
§  201.323(e).  FDA  estimates  that  it  will 
take  approximately  14  hours  to  prepare 
and  submit  to  FDA  each  validated  assay. 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses  and  manufacturers. 


Table  1  .—Estimated  Annual  Reporting  Burden 


21  CFR  Section 


201 .323(b), 
201.323<e) 
Total 


(c).  (1) 


No.  of 
respondents 


200 
65 


Annual 

frequency  per 

response 


Total  annual 
responses 


200 
65 


hiours  per 
response 


14 
14 


Total  hours 


2,800 

910 

3,710 


'  There  are  no 


capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  Infomiation. 


receive  any  comments  on 
reduction  aspects  of  the 


FDA  did  not 
the  paperwork 
proposed  rule. 

Tne  informa  ion  collection  provisions 
of  this  final  rul  e  have  been  submitted  to 
OMB  for  reviei  v. 

Before  this  r  lie  becomes  effective, 
FDA  will  publ  sh  a  notice  in  the  Federal 
Register  annov  ncing  OMB's  decision  to 
approve,  modi  y,  or  disapprove  the 
information  collection  provisions  in  this 
final  rule.  An  agency  may  not  conduct 
or  sponsor,  ano  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  ui  less  the  information 
collection  disp  lays  a  current  OMB 
control  numbe  r. 


IX.  Federalisn 

FDA  has  ana  lyzed 
accordance  wi 
in  Executive  C  rder 
determined  thi  it 
contain  policies 


this  final  rule  in 
h  the  principles  set  forth 
13132.  FDA  has 
the  rule  does  not 
that  have  federalism 


implications  as  defined  in  the  order 
and,  consequently,  a  Federalism 
summary  impact  statement  is  not 
required. 

X.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Eastern  Research  Group. 
Addendum  to  Compliance  Cost 
Analysis  for  a  Regulation  for  Parenteral 
Drug  Products  Containing  Aluminimi. 
April  15. 1999. 

2.  U.S.  Small  Business 
Administration,  Table  of  Size 
Standards,  1996. 

List  of  Subjects  in  21  CFR  Part  201 

Drugs,  Labeling,  Reporting  and 
recordkeeping  requirements. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  201  is  amended 
as  follows: 

PART  201— LABELING 

1.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355,  358,  360,  360b,  360gg-360ss,  371, 
374,  379e;  42  U.S.C.  216,  241,  262,  264. 

2.  Section  201.323  is  added  to  subpart 
G  to  read  as  follows: 

§  201 .323    Aluminum  in  iarge  and  small 
volume  parenterals  used  in  total  parenteral 
nutrition. 

(a)  The  aluminum  content  of  large 
volume  parenteral  (LVP)  drug  products 
used  in  total  parenteral  nutrition  (TPN) 
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therapy  must  not  exceed  25  micrograms 
per  liter  (fig/L). 

(b)  The  package  insert  of  LVP's  used 
in  TPN  therapy  must  state  that  the  drug 
product  contains  no  more  than  25  ^g/L 
of  aluminiun.  This  information  must  be 
contained  in  the  "Precautions"  section 
of  the  labeling  of  all  large  volume 
parenterals  used  in  TPN  therapy. 

(c)  The  maximmn  level  of  aluminiun 
present  at  expiry  must  be  stated  on  the 
immediate  container  label  of  all  small 
volume  parenteral  (SVP)  drug  products 
and  pharmacy  bulk  packages  (PBP's) 
used  in  the  preparation  of  TPN 
solutions.  The  aluminiun  content  must 
be  stated  as  follows:  "Contains  no  more 

than \ig/L  of  aluminum."  The 

immediate  container  label  of  all  SVP's 
and  PBP's  that  are  lyophilized  powders 
used  in  the  preparation  of  TPN 
solutions  must  contain  the  following 
statement:  "When  reconstituted  in 
accordance  with  the  package  insert 
instructions,  the  concentration  of 

aluminum  will  be  no  more  than ng/ 

L."  This  maximum  level  of  aluminum 
must  be  stated  as  the  highest  of: 

(1)  The  highest  level  for  the  batches 
produced  during  the  last  3  years; 

(2)  The  highest  level  for  the  latest  five 
batches,  or 

(3)  The  maximum  historical  level,  but 
only  until  completion  of  production  of 
the  first  five  batches  after  January  26, 
2001. 

(d)  The  package  insert  for  all  LVP's, 
all  SVP's,  and  PBP's  used  in  TPN  must 
contain  a  warning  statement.  This 
warning  must  be  contained  in  the 
"Warnings"  section  of  the  labeling.  The 
warning  must  state: 

WARNING:  This  product  contains 
aluminum  that  may  be  toxic.  Aluminum  may 
reach  toxic  levels  with  prolonged  parenteral 
administration  if  kidney  function  is 
impaired.  Premature  neonates  are     • 
particularly  at  risk  because  their  kidneys  are 
immature,  and  they  require  large  amounts  of 
calcium  and  phosphate  solutions,  which 
contain  aluminum. 

Research  indicates  that  patients  with 
impaired  kidney  function,  including 
premature  neonates,  who  receive  parenteral 
levels  of  aluminum  at  greater  than  4  to  5  (ig/ 
kg/day  accumulate  aluminum  at  levels 
associated  with  central  nervous  system  and 
bone  toxicity.  Tissue  loading  may  occur  at 
even  lower  rates  of  administration. 

(e)  Applicants  and  manufacturers 
must  use  validated  assay  methods  to 
determine  the  aluminum  content  in 
parenteral  drug  products.  The  assay 
methods  must  comply  with  current 
good  manufacturing  practice 
requirements.  Applicants  must  submit 
to  the  Food  and  Drug  Administration 
validation  of  the  method  used  and 
release  data  for  several  batches. 
Manufacturers  of  parenteral  drug 


products  not  subject  to  an  approved 
application  must  make  assay 
methodology  available  to  FDA  during 
inspections.  Holders  of  pending 
applications  must  submit  an 
amendment  under  §  314.60  or  §  314.96 
of  this  chapter. 

Dated:  December  29, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
IFR  Doc.  00-1788  Filed  1-25-00;  8:45  am] 
BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  556  and  558 

New  Animai  Drugs  for  Use  in  Aninuil 
Feeds;  Ractopamine  Hydrochioride 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Elanco 
Animal  Health,  A  Division  of  Eli  Lilly 
and  Co.  The  NADA  provides  for  use  of 
a  ractopamine  hydrochloride  Type  A 
medicated  article  to  make  Type  B  and 
Tj^e  C  medicated  swine  feeds.  The 
Type  C  medicated  finishing  swine  feeds 
are  used  for  increased  rate  of  weight 
gain,  improved  feed  efficiency,  and 
increased  carcass  leanness.  The 
regulations  are  also  amended  to  provide 
for  an  acceptable  daily  intake  (ADI)  for 
ractopamine  and  tolerances  for  drug 
residues  in  edible  products  derived 
fi'om  treated  swine. 

DATES:  This  rule  is  effective  January  26, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Andres,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-1600. 
SUPPLEMENTARY  INFORMATION:  Elanco 
Animal  Health,  A  Division  of  Eli  Lilly 
and  Co.,  Lilly  Corporate  Center, 
Indianapolis,  IN  46285,  filed  NADA 
140-863  that  provides  for  use  of 
Paylean®  (ractopamine  hydrochloride) 
Type  A  medicated  article  to  make  Type 
B  and  Tjrpe  C  medicated  swine  feeds. 
The  Type  C  medicated  finishing  swine 
feeds  must  contain  at  least  16  percent 
crude  protein.  Feeds  containing  4.5 
grams  per  ton  (g/t)  ractopamine 
hydrochloride  are  used  for  increased 
rate  of  weight  gain,  improved  feed 


efficiency,  and  increased  carcass 
leaimess.  Feeds  containing  4.5  to  18  g/ 
t  ractopamine  hydrochloride  are  used 
for  improved  feed  efficiency  and 
increased  carcass  leaimess.  The  NADA 
is  approved  as  of  December  22,  1999, 
and  the  regulations  in  part  558  (21  CFR 
part  558)  are  amended  by  adding 
§  558.500  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

Furthermore,  §  558.4(d)  is  amended  in 
the  "Category  I"  table  by  adding  an 
entry  for  "ractopamine"  to  provide  for 
the  assay  limits  for  Type  A  medicated 
articles  and  Type  B/C  medicated  feeds 
and  the  maximum  Type  B  medicated 
feed  level. 

In  addition,  part  556  (21  CFR  part 
556)  is  amended  by  adding  §  556.570  to 
establish  an  ADI  for  total  ractopamine 
and  tolerances  for  residues  of 
ractopamine  in  edible  tissues  of  treated 
swine. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
and  §  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(i)),  this 
approval  for  food-producing  animals 
qualifies  for  5  years  of  marketing 
exclusivity  begiiming  December  22, 
1999,  because  no  active  ingredient 
(including  any  ester  or  salt  of  the  active 
ingredient)  has  been  previously 
approved  for  any  other  application  filed 
under  section  512(b)(1). 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 
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List  of  Sub)ects 

21  CFR  Part  556 

Animal  drugs 

21  CFR  Part  558 


Animal  drugs 

Therefore 
Drug,  and 
authority 
of  Food  and 
the  Center  for 
CFR  parts  556 
follows: 


Animal  feeds. 

unier  the  Federal  Food, 
Cosm  ;tic  Act  and  under 
delegated  to  the  Commissioner 
S  and  redelegated  to 
Veterinary  Medicine,  21 
558  are  amended  as 


ajid: 


Drvg 


Ractopamine 


^  Percent  of  labeled  amount 

2  Values  given 
Type  B  medicatec 
the  possibility  of  dilution 


Foods. 


PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

1.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  360b,  371. 

2.  Section  556.570  is  added  to  subpart 
B  to  read  as  follows: 

§556.570    Ractopamine. 

(a)  Acceptable  daily  intake  (ADI).  The 
ADI  for  total  residues  of  ractopamine  is 
1.25  micrograms  ractopamine 
hydrochloride  per  kilogram  of  body 
weight  per  day. 

(b)  Tolerances.  Swine — Tolerances  are 
established  for  residues  of  ractopamine 
hydrochloride  parent  (marker  residue) 
in  edible  swine  tissues  of  0.05  part  per 

CATEGORY  I 


million  (ppm)  in  muscle,  and  0.15  ppm 
in  liver  (target  tissue).  Residues  of 
ractopamine  in  swine  muscle  are  not 
indicative  of  the  safety  of  residues  in 
other  edible  tissue. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

4.  Section  558.4  is  amended  in 
paragraph  (d)  in  the  "Category  I"  table 
by  adding  an  entry  alphabetically  for 
"Ractopamine"  to  read  as  follows: 

§  558.4    Medicated  feed  applications. 

***** 

(d)  *  •  * 


Assay  limits  percent  ^  type  A 


85-105 


Type  B  maximum  (200x) 


1 .8  g/lb  (0.4%) 


Assay  limits  percent '  type  B/C  ^ 


80-110 


spresent  ranges  for  either  Type  B  or  Type  C  medicated  feeds.  For  those  dnjgs  that  have  two  range  limits,  the  first  set  is  for  a 
feed  and  the  second  set  is  for  a  Type  C  medicated  teed.  These  values  (ranges)  have  been  assigned  in  order  to  provide  for 
of  a  Type  B  medicated  feed  with  lower  assay  limits  to  make  Type  C  medicated  feed. 


5.  Section  55)  .500  is  added  to  subpart 
B  to  read  as  foil  jws: 

§  558.500    Ractopamine. 

(a)  Approvals.  Type  A  medicated 
articles:  9  gramii  of  ractopamine 
hydrochloride  [  ler  pound  to  000986  in 
§  510.600(c)  of  1  his  chapter. 

(b)  [Reserved 

(c)  Related  to  trances.  See  §  556.570 
of  this  chapter. 

(d)  Conditions  of  use.  (1)  Swine — (i) 
Amount.  4.5  gri  ims  of  ractopamine 
hydrochloride  |  ler  ton  of  Type  C  feed  for 
increased  rate  c  f  weight  gain,  improved 
feed  efficiency,  and  increased  carcass 
leanness;  4.5  to  18  grams  per  ton  for 
improved  feed  sfficiency  and  increased 
carcass  leanness;  fed  in  a  complete 
ration  containing  at  least  16  percent 
crude  protein  ti  >  finishing  swine  from 
150  to  240  pounds  body  weight. 

(ii)  Limitatioi  is.  Feed  continuously  as 
sole  ration.  No^  for  use  in  breeding 
swine. 

(2)  [Reservecl] 

Dated:  January  13,  2000. 
Stephen  F.  Sund  of, 

Director.  Center  jjr  Veterinary  Medicine. 
[FR  Doc.  00-178'  I  Filed  1-25-00;  8:45  am] 
BILUNQ  CODE  4160-  01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  803  and  804 
[Docket  No.  98N-01 70] 

Medical  Device  Reporting: 
Manufacturer  Reporting,  Importer 
Reporting,  User  Facility  Reporting, 
Distributor  Reporting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule.      ^^ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  governing  reporting  by 
manufacturers,  importers,  distributors 
and  health  care  (user)  facilities  of 
adverse  events  related  to  medical 
devices.  Amendments  are  being  made  to 
implement  revisions  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
as  amended  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA). 

EFFECTIVE  DATE:  March  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  E.  Boimds,  Center  for  Devices  and 
Radiological  Health  (HFZ-500),  Food 
and  Drug  Administration,  1350  Piccard 


Dr.,  Rockville,  MD  20850,  301-594- 
2735. 

SUPPLEMENTARY  INFORMATION: 

I.  General 

In  the  Federal  Register  of  September 
14,  1984  (49  FR  36326),  FDA  issued 
medical  device  reporting  regulations  for 
manufacturers  and  importers  under  the 
act  and  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Public  Law  94-295).  To 
correct  weaknesses  noted  in  the  1976 
amendments,  and  to  better  protect  the 
public  health  by  increasing  reports  of 
device-related  adverse  events.  Congress 
enacted  the  Safe  Medical  Devices  Act  of 
1990  (the  SMDA)  (Public  Law  101-629), 
which  required  medical  device  user 
facilities  and  distributors  to  report 
certain  device-related  adverse  events. 

Distributor  reporting  requirements 
became  effective  on  May  28, 1992, 
following  the  November  26, 1991  (56  FR 
60024),  the  publication  of  those 
provisions  in  a  tentative  final  rule.  In 
the  Federal  Register  of  September  1, 
1993  (58  FR  46514),  FDA  published  a 
notice  annoimcing  that  the  proposed 
distributor  reporting  regulations  had 
become  final  by  operation  of  law  and 
were  now  codified  in  part  804  (21  CFR 
part  804). 
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On  June  16,  1992,  the  President 
signed  into  law  the  Medical  Device 
Amendments  of  1992  (the  1992 
amendments)  (Pubhc  Law  102-112) 
amending  certain  provisions  of  section 
519  of  the  act  (21  U.S.C.  360i)  relating 
to  reporting  of  adverse  device  events. 
Among  other  things,  the  1992 
amendments  amended  section  519  of 
the  act  to  modify  the  requirements  for 
manufacturer  and  importer  reporting. 
Under  the  regulations  issued  under  the 
SMDA  and  the  1992  amendments, 
importers  are  required  to  report  as 
manufactiu-ers  if  they  are  engaged  in 
manufacturing  activities  or  to  report  as 
distributors  if  they  are  engaged  solely  in 
distribution  activities. 

On  November  21, 1997,  the  President 
signed  FDAMA  (Public  Law  105-115) 
into  law.  FDAMA  made  several  changes 
regarding  the  reporting  of  adverse 
experiences  related  to  devices.  On  May 
12,  1998,  FDA  published  a  proposed 
rule  (63  FR  26129)  (hereinafter  referred 
to  as  the  May  1998  proposal)  and  a 
direct  final  rule  (63  FR  26069) 
(hereinafter  referred  to  as  the  May  1998 
direct  final  rule)  to  implement  the 
amendments  to  the  Medical  Device 
Reporting  (MDR)  provisions.  FDA 
received  at  least  one  significant  adverse 
comment  on  the  direct  final  rule. 
Accordingly,  consistent  with  FDA's 
procedures  on  direct  final  rulemaking, 
FDA  is  withdrawing  the  May  1998 
direct  final  rule  and  is  addressing  the 
comments  in  this  final  rule  based  upon 
the  May  1998  proposal. 

The  May  1998  proposal  was  intended 
to  amend  the  medical  device  reporting 
requirements  to  implement  the 
following  changes  made  by  FDAMA: 

1.  Section  213(a)  of  FDAMA  revised 
section  519(a)  of  the  act  to  eliminate 
distributors  as  an  entity  required  to 
report  adverse  device  events.  Importers 
are  still  required  to  report  under  section 
519(a)  of  the  act. 

2.  Section  213(a)  of  FDAMA  also 
Eunended  section  519(a)  of  the  act  to 
clarify  that  existing  requirements  for 
distributors  to  keep  records  concerning 
adverse  device  events  and  make  them 
available  to  FDA  upon  request  continue 
to  apply. 

3.  Section  213(a)(2)  of  FDAMA 
revoked  section  519(d)  of  the  act,  which 
required  manufacturers,  importers,  and 
distributors  to  submit  to  FDA  an  aimual 
certification  concerning  the  number  of 
reports  filed  under  section  519(a)  in  the 
preceding  year.  As  a  result,  certification 
requirements  are  eliminated. 

4.  Section  213(c)(1)(A)  of  FDAMA 
revised  section  519(b)(1)(C)  of  the  act  to 
require  that  device  user  facilities  submit 
an  annual  rather  than  a  semiannual 
siunmary  of  their  reports  to  FDA. 


5.  Section  213(c)(1)(B)  of  FDAMA 
eliminated  section  519(b)(2)(C)  of  the 
act.  This  section  had  required  FDA  to 
disclose,  upon  request,  the  identity  of  a 
device  user  facility  making  a  report 
under  section  519(b)  of  the  act  if  the 
identity  of  the  device  user  facility  was 
included  in  a  report  required  to  be 
submitted  by  a  manufactiuer, 
distributor,  or  importer.  As  a  result  of 
this  change  by  FDAMA,  FDA  now  may  ' 
disclose  the  identity  of  a  device  user 
facility  only:  in  connection  with  an 
action  concerning  a  failure  to  report  or 
false  or  fraudulent  reporting;  in  a 
commimication  to  the  manufactvuer  of 
the  device;  or  to  the  employees  of  the 
Department  of  Health  and  Human 
Services,  the  Department  of  Justice,  and 
duly  authorized  committees  and 
subcommittees  of  Congress. 

6.  Section  422  of  FDAMA  states  that 
FDA's  regulatory  authority  under  the 
act,  relating  to  tobacco  products, 
tobacco  ingredients,  and  tobacco 
additives  shall  be  exercised  under  the 
act  as  in  effect  on  the  day  before  the  date 
of  enactment  of  FDAMA.  The  proposal 
stated  that,  imder  this  rule  of 
construction,  the  reporting  requirements 
for  manufacturers  and  distributors 
(including  distributors  who  are 
importers)  of  cigarettes  or  smokeless 
tobacco  would  remain  unchanged. 

Furthermore,  along  with  the 
substantive  changes  to  the  MDR 
provisions  required  by  FDAMA,  the 
agency  proposed  certain  nonsubstantive 
changes  to  the  organization  of  the 
provisions  contained  in  parts  803  (21 
CFR  part  803)  and  804.  These 
organizational  changes  did  not  affect 
any  reporting  biudens;  rather,  the 
changes  were  made  for  the  sake  of 
clarity  and  consistency  within  the  CFR. 

n.  Summary  of  Comments 

The  agency  received  nine  comments 
submitted  by  medical  device 
manufacturers,  importers,  distributors, 
and  trade  associations. 

1.  Four  comments  stated  that  the 
agency  did  not  follow  Congress' 
direction  that  FDA  consider  changing 
the  distributor  recordkeeping 
requirements.  The  Congressional 
Conference  Committee  (the  Conference 
Committee)  recommended  that  FDA 
consider  limiting  the  length  of  time  that 
distributors  are  required  to  retain 
records  to  a  period  of  6  years  (the 
current  requirement  is  a  minimum  of  2 
years,  or  the  expected  life  of  the 
product).  The  Conference  Committee 
also  reconunended  that  FDA  consider 
providing  for  electronic  retention  of 
records. 

The  agency  disagrees  that  it  did  not 
properly  follow  Congress'  direction  or 


intent.  The  Conference  Committee 
recommended  that  the  agency  consider 
changes  to  the  distributor  recordkeeping 
requirements.  However,  FDAMA 
contained  no  provisions  that  required 
any  specific  changes  to  the 
requirements. 

The  agency  carefully  considered  the 
recommendations  of  the  conference 
committee.  The  agency  determined  that 
the  protection  of  the  public  health 
would  not  be  adequately  served  if 
distributor  recordkeeping  was  limited  to 
a  period  of  6  years.  Under  the  new 
quality  system  regulations  contained  in 
part  820  (21  CFR  part  820), 
manufacturers  (including  initial 
distributors  of  foreign  manufacturers) 
must  retain  records  for  a  period  equal  to 
the  design  and  expected  life  of  the 
device  (but  no  less  than  2  years).  The 
agency  believes  it  is  appropriate  to 
require  distributors  to  retain  records  for 
the  same  time  period.  This  is  especially 
important  because  distributors  are  no 
longer  required  to  report  any  adverse 
event  information  to  the  agency,  and  the 
agency's  primary  access  to  the 
distributor  complaint  information  is 
through  its  periodic  inspection  and 
examination  of  the  distributor  records. 

FDA  also  considered  electronic 
retention  of  distributor  records.  Prior  to 
FDAMA  and  the  proposed  rule,  the 
agency  had  not  prohibited  the  electronic 
retention  of  records,  nor  did  it  intend  to 
prohibit  electronic  recordkeeping  based 
upon  the  proposal.  When  the  distributor 
recordkeeping  requirements  were 
shifted  irom  part  804  to  part  803,  the 
language  remained  largely  unchanged. 
However,  in  order  to  avoid  further 
confusion  regarding  electronic  retention 
of  records,  the  agency  is  modifying 
proposed  §803. 18(d)(1)  to  clarify  that 
distributor  records  may  be  either  written 
or  electronic. 

2.  Three  comments  stated  that  in 
describing  distributor  recordkeeping, 
reference  to  the  quality  system 
regulations,  specifically  §820.198 
(Complaint  files),  is  inappropriate 
because  §  820.198  applies  only  to 
manufacturers. 

The  agency  agrees  with  this  comment 
in  part.  The  section  being  revoked 
(804.35)  references  §820.198  because 
many  of  the  recordkeeping  requirements 
in  §  820.198  would  apply  to  all 
distributors.  However,  for  the  sake  of 
clarity,  the  agency  is  revising 
§  803.18(d)  to  remove  the  reference  to 
§  820.198,  and  is  substituting  language 
to  identify  the  relevant  requirements 
from  §  820.198  that  apply  to  distributors 
who  are  not  importers. 

3.  Two  comments  suggested  that  the 
requirement  that  importers  submit 
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adverse  event  ruports  within  10  days  be 
changed  to  alio  v  30  days  for  reporting. 

The  agency  a  jrees  and  is  modifying 
the  regulation  a  ccordingly.  Prior  to  the 
SMDA,  importers  were  subject  to  the 
same  reporting  timeframes  as 
manufacturers  inder  the  1 984  MDR 
regulation.  Consistent  with  the 
requirements  of  the  SMDA.  the  10-day 
reporting  requii  ement  was  imposed  on 
distributors  anc ,  because  part  804 
defined  distribi  itors  to  include 
importers,  the  1 0-day  reporting 
requirement  wa  s  imposed  on  importers 
as  well.  Under  TDAMA,  distributors  are 
no  longer  requi  ed  to  submit  adverse 
event  reports,  hut  the  reporting 
requirements  continue  to  apply  to 
importers.  Because  importers  are  subject 
to  many  of  the  i  ame  requirements  as 
manufacturers  i  mder  the  new  quality 
system  regulati  )ns  contained  in  part 
820,  the  agency  will  allow  importers  the 
same  30  days  it  provides  manufacturers 
to  gather  infora  lation  and  submit 
reports. 

4.  One  comm  ent  stated  that  the  fields 
to  be  filled  out  an  FDA  Form  3500A 
(MEDWATCH  leporting  form)  should  be 
specifically  identified  for  importers.  The 
comment  also  i  squested  clarification 
regarding  whether  the  agency's 
definition  of  "importer"  for  the  purpose 
of  MDR  includ(  (s  firms  who  sell  directly 
to  the  ultimate  user. 

The  agency  a  ;rees  that  the  fields  to  be 
filled  out  by  in  porters  on  FDA  Form 
3500A  should  1  )e  specified  within  the 
regulation.  Because  the  requirements 
and  burdens  w  juld  not  be  affected  by 
revising  the  style  and  format  of  §  803.43, 
the  agency  is  n  edifying  the  section  to 
be  consistent  V  ith  §§803.32  and  803.52, 
which  describe  the  information  to  be 
submitted  on  t^e  MEDWATCH  form. 
Furthermore,  proposed  §  803.43  was 
inadvertently  r  lisniunbered.  For  the 
sake  of  consisti  incy  in  numbering,  the 
final  rule  will  i  enumber  this  section  as 
§803.42. 

The  agency  i  otes  that,  because 
"distributors"  lad  previously  been 
defined  to  incl  ide  "importers,"  FDA 
Form  3500A  di>es  not  specifically 
address  imporl  er  information  and  does 
not  use  the  ter  a  "importers."  However, 
block  F  of  the  4EDWATCH  form  is 
identified  for  i  se  by  device  user 
facilities  and  d  istributors.  An  importer 
should  contini  le  to  complete  blocks  A, 
B,  D,  E,  and  F  mtil  the  form  is  revised 
to  remove  refe  ences  to  "distributor" 
and  replace  thsm  with  "importer." 

The  agency  i  :larifies  that  firms  who 
purchase  prod  acts  from  a  foreign 
manufacturer  i  ind  sell  directly  to  the 
ultimate  user  <  re  considered  retailers 
and  not  impor  ers  under  part  803  and 
are  not  requirt  d  to  report. 


5.  One  comment  stated  that 
distributor  reporting  is  important  for  the 
protection  of  the  public  health.  The 
comment  reconunended,  as  an 
alternative  to  distributor  reporting,  a 
modification  to  the  medical  device 
labeling  requirements  to  require  that 
manufacturer  contact  information  be 
included  in  the  labeling  for  all  devices 
in  order  to  ensure  proper  adverse  event 
reporting. 

The  agency  agrees  that  consumers  are 
likely  to  contact  medical  device 
distributors  with  their  device 
complaints.  Without  distributor 
reporting,  it  is  possible  that  the  agency 
will  not  receive  information  regarding 
some  complaints.  However,  under 
FDAMA,  the  agency  no  longer  has  the 
authority  to  require  distributor 
reporting. 

Although  distributors  are  no  longer 
under  an  obligation  to  report  adverse 
device  events,  the  agency  continues  to 
encourage  distributors  to  provide 
manufacturers  with  adverse  event 
information  so  that  consumer 
complaints  may  be  appropriately 
investigated  and  reported. 

The  alternative  suggestion  that 
manufacturer  contact  information  be 
included  in  device  labeling  would  be 
likely  to  increase  the  amoimt  of 
information  the  manufacturer  and  the 
agency  receives  from  the  consumer. 
However,  implementing  this  type  of 
change  to  the  medical  device  labeling 
regulation  is  beyond  the  scope  of  this 
rule.  The  agency  is  currently  reviewing 
its  medical  device  labeling  regulation 
and  considering  certain  modifications. 
The  question  of  manufacturer  contact 
information  appearing  on  device 
labeling  will  be  considered  as  part  of 
that  regulatory  effort. 

6.  One  comment  stated  that  the 
agency  erroneously  interpreted  section 
422  of  FDAMA,  regarding  the  regulation 
of  tobacco  products,  tobacco 
ingredients,  or  tobacco  additives.  The 
comment  stated  that  section  422  simply 
provides  that  nothing  in  FDAMA  shall 
affect  the  question  of  whether  or  not 
FDA  has  authority  to  regulate  such 
products.  The  conunent  suggests  that,  if 
FDA  has  the  authority  to  regulate  such 
products,  they  should  be  regulated  in 
the  same  manner  as  other  medical 
devices. 

The  agency  disagrees  with  this 
comment.  Section  422  of  FDAMA  states 
that  "Nothing  in  this  Act  or  the 
amendments  made  by  this  Act  shall  be 
construed  to  affect  the  question  of 
whether  the  Secretary  of  Health  and 
Human  Services  has  any  authority  to 
regulate  any  tobacco  product,  tobacco 
ingredient,  or  tobacco  additive." 
Although  this  language  may  suggest  that 


FDAMA  is  simply  silent  regarding  the 
agency's  authority  to  regulate  tobacco, 
section  422  goes  on  to  state  that  "Such 
authority,  if  any,  shall  be  exercised 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  as  in  effect  on  the  day 
before  the  date  of  the  enactment  of  this 
act."  Beyond  the  question  of  whether 
the  agency  has  authority  to  regulate 
tobacco,  this  language  directs  the  agency 
as  to  how  it  should  exercise  any  such 
authority  once  pending  litigation  is 
resolved. 

Under  section  422  of  FDAMA, 
therefore.  Congress  neither  affirms  nor 
denies  the  agency's  authority  to  regulate 
tobacco,  but  it  does  direct  the  agency  to 
continue  regulating  tobacco  as  it  had 
been  doing  prior  to  FDAMA  (if  authority 
to  regulate  tobacco  exists).  Prior  to 
FDAMA,  distributor  reporting  and 
manufacturer  and  distributor 
certification  were  required  under  the 
act.  If  the  agency  were  to  exercise  its 
authority  under  the  act  "as  in  effect  on 
the  day  before  the  date  of  the  enactment 
of  [FDAMA],"  distributor  reporting  and 
manufacturer  and  distributor 
certification  requirements  would 
continue  to  apply  to  manufacturers  and 
distributors  of  cigarettes  and  smokeless 
tobacco  products. 

However,  while  the  agency  disagrees 
with  the  comment's  interpretation  of 
section  422  of  FDAMA,  FDA  finds 
persuasive  the  comment's  argxunents 
that  tobacco  manufacturers  and 
distributors  should  be  exempt  from  the 
requirement  of  annual  certification  of 
MDR's  and  that  distributors  should  be 
exempt  from  MDR  reporting 
requirements  under  the  residual 
authority  of  the  act.  The  agency  has 
authority  imder  section  519(c)  of  the  act 
to  exempt,  by  regulation,  any  class  of 
persons  from  the  medical  device 
reporting  requirements  upon  a  finding 
that  such  reporting  by  that  class  is  not 
necessary  to  "assiu'e  that  a  device  is  not 
adulterated  or  misbranded  or  *  *  * 
otherwise  to  assure  its  safety  and 
effectiveness"  (21  U.S.C.  360i(c)).  The 
agency  finds  that  the  statutory  criteria 
for  exemption  are  met  because 
reasonable  assurances  will  be  provided 
by  the  remaining  medical  device 
reporting  requirements,  that  is, 
reporting  and  recordkeeping  required  by 
manufacturers  and  importers  and 
recordkeeping  required  by  distributors. 

7.  On  its  own  initiative,  FDA  has 
revised  §  803.22(b)(2)  to  make  clear  that 
importers  who  receive  reportable 
information  about  a  device  not  imported 
by  them  need  not  submit  a  report  to 
FDA  but,  instead,  must  forward  the 
information  to  FDA  along  with  a  cover 
letter  explaining  that  they  do  not  import 
the  device  in  question. 
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8.  On  its  own  initiative,  FDA  has 
determined  that  it  is  not  necessary  for 
importers  to  submit  supplemental 
reports  under  §  803.56  as  proposed. 
Instead,  FDA  will  require  importers  to 
submit  additional  information  only 
when  requested  by  FDA  under  §  803.15. 
No  change  to  §803.15  is  necessary. 

9.  Also  on  its  own  initiative,  FDA  has 
made  some  nonsubstantive  changes  to 
the  definitions  in  §  803.3  in  order  to 
integrate  the  requirements  for  importer 
reporting  into  part  803. 

ni.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.  ,    « 

rv.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  envirorunental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  The  Office  of 
Management  and  Budget  (0MB)  has 
determined  that  this  final  rule  is  a 
significant  regulatory  action  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  rule  codifies  the 
elimination  of  reporting  by  distributors, 
continues  reporting  by  importers  as  they 
have  been  doing  to  date  with  an 
extension  of  the  time  for  reporting, 
increases  protection  from  disclosure  of 
the  identity  of  device  user  facilities  that 
have  submitted  reports,  reduces 
summary  reporting  by  device  user 
t    facilities  fi'om  semiannual  to  annual, 
eliminates  aimual  certification  for 
manufacturers  and  distributors 
(including  importers)  of  medical 
devices,  and  makes  other 
nonsubstantive  changes.  The  agency 


certifies  that  this  final  rule  will  not  have 
a  significant  negative  economic  impact 
on  a  substantial  number  of  small 
entities.  This  final  rule  also  does  not 
trigger  the  requirement  for  a  written 
statement  imder  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act 
because  it  does  not  impose  a  mandate 
that  results  in  an  expenditure  of  $100 
million  or  more  by  State,  local,  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  in  any  one  year. 

V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  title,  description,  and 
respondent  description  of  the 
information  collection  provisions  are 
shown  below  with  an  estimate  of  the 
annual  reporting  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

Title:  Reporting  and  recordkeeping 
requirements  for  manufacturers, 
importers,  user  facilities,  and 
distributors  of  medical  devices  under 
the  FDA  Modernization  Act  (FDAMA)— 
General  Requirements. 

Description:  FDAMA  contained 
provisions  that  affect  medical  device 
reporting  in  a  variety  of  ways.  Section 
213  of  FDAMA  eliminated  the  reporting 
requirements  for  medical  device 
distributors  (but  not  for  importers),  as 
well  as  the  certification  requirements  for 
medical  device  manufacturers  and 
distributors.  This  section  of  FDAMA 
also  modified  the  summary  reporting 
requirements  for  user  facilities  to 
require  aimual,  rather  than  semiannual, 
reporting,  and  increased  confidentiality 
of  user  facility  identities. 

This  final  rule  amends  FDA's 
regulations  in  part  803  and  revokes  part 
804  to  reflect  the  changes  to  medical 
device  reporting  made  by  FDAMA.  The 
final  nde  has  also  been  amended  to 
implement  the  exemptions  for 
manufacturers  and  distributors  of 
cigarettes  and  smokeless  tobacco 
products  discussed  below. 

In  accordance  with  5  CFR  1320.8(d), 
on  May  12,  1998,  requests  for  public 
comment  were  published  in  the  Federal 
Register  (see  63  FR  26069  and  63  FR 
26129).  Several  comments  were 
received  in  response  to  the  proposed 
rule  and  are  discussed  in  detail 
previously  in  this  final  rule. 

Four  comments  objected  that  FDA  did 
not  follow  the  congressional 


recommendation  in  the  conference 
report  on  FDAMA  that  FDA  limit  the 
time  that  distributors  be  required  to 
keep  records  to  a  maximum  of  6  years. 
The  direct  final  rule  required  that 
distributors  keep  records  for  2  years  or 
the  expected  life  of  the  device, 
whichever  is  greater. 

FDA  carefully  considered  the 
recommendations  of  the  conference 
committee.  The  agency  determined  that 
the  protection  of  the  public  health 
would  not  be  adequately  served  if 
distributor  recordkeeping  was  limited  to 
a  period  of  6  years.  Under  the  new 
quality  system  regulations  contained  in 
part  820,  manufacturers  (including 
initial  distributors  of  foreign 
manufacturers)  must  retain  records  for  a 
period  equal  to  the  design  and  expected 
life  of  the  device  (but  no  less  than  2 
years).  The  agency  believes  it  is 
appropriate  to  require  distributors  to 
retain  records  for  the  same  time  period. 
This  is  especially  important  because 
distributors  are  no  longer  required  to 
report  any  adverse  event  information  to 
the  agency,  and  the  agency's  primary 
access  to  the  distributor  complaint 
information  is  its  periodic  inspection 
and  examination  of  the  distributor 
records. 

-    FDA  considered  electronic  retention 
of  distributor  records.  Prior  to  FDAMA 
and  the  May  1998  proposal,  the  agency 
had  not  prohibited  the  electronic 
retention  of  records,  nor  did  it  intend  to 
prohibit  electronic  recordkeeping  based 
upon  the  May  1998  proposal.  When  the 
distributor  recordkeeping  requirements 
were  shifted  fi-om  part  804  to  part  803, 
the  language  remained  largely 
unchanged.  However,  in  order  to  avoid 
further  confusion  regarding  electronic 
retention  of  records,  the  agency  is 
modifying  proposed  §  803.18(d)(1)  to 
clarify  that  distributor  records  may  be 
either  written  or  electronic. 

Three  comments  stated  that  it  is 
inappropriate  to  refer  to  the  quality 
systems  regulations  (§820.198)  in 
describing  distributor  recordkeeping 
because  §820.198  does  not  apply  to 
distributors. 

FDA  agrees  and  has  revised 
§  803.18(d)  accordingly  to  remove  the 
reference  to  §  820.198.  FDA  is 
substituting  language  to  identify  the 
relevant  requirements  ft-om  §  820.198 
that  apply  to  distributors  who  are  not 
importers.  FDA  notes,  however,  that 
§  820.198  does  apply  to  importers  of 
devices. 

Two  comments  suggested  that  the 
reporting  timeframe  for  importers 
should  be  changed  to  30  days  from  10 
days. 

FDA  agrees  with  these  comments  and 
has  revised  the  final  rule.  Previously, 
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importers  were  included  in  part  804 
with  the  reporting  requirements  for 
distributors.  Bacause  distributors  are  no 
longer  required  to  report,  part  804  is 
eliminated  and  importers  are  included 
in  part  803  with  manufacturers.  The  30- 
day  timeframe  s  consistent  with  the 
timeframe  for  r  lanufacturers. 

One  commer  t  suggested  that  the  form 
for  reporting  ac  verse  events  (FDA  Form 
3500A)  should  be  revised  to  refer 
specifically  to  ;  mporters.  Another 
comment  askec  for  clarification  as  to 
whether  a  persi  )n  who  sells  directly  to 
the  ultimate  us3r  may  be  considered  an 
"importer". 

The  agency  a  grees  that  the  fields  to  be 
filled  out  by  in  porters  on  FDA  Form 
3500A  should  1  )e  specified  within  the 
regulation.  Bee  luse  the  requirements 
and  burdens  w  juld  not  be  affected  by 
revising  the  st^ile  and  format  of  §  803.43, 
the  agency  is  n  odifying  the  section  to 
be  consistent  V  ith  §§803.32  and  803.52, 
which  describe  the  information  to  be 
submitted  on  t]  le  MEDWATCH  form. 
Furthermore,  proposed  §  803.43  was 
inadvertently  i  lisnumbered.  For  the 
sake  of  consisti  incy  in  numbering,  the 
final  rale  will  i  enumber  this  section  as 
§803.42. 

The  agency  i  lOtes  that,  because 
"distributors"  lad  previously  been 
defined  to  incl  ide  "importers,"  FDA 
Form  3500A  does  not  specifically 
address  imporl  er  information  and  does 
not  use  the  tern,  "importers."  However, 
block  F  of  the  :  ^DWATCH  form  is 
identified  for  i  se  by  device  user 
facilities  and  c  istributors.  An  importer 
should  contini  le  to  complete  blocks  A, 
B,  D,  E,  and  F  mtil  the  form  is  revised 
to  remove  refeiences  to  "distributor" 
and  replace  thom  with  "importer."  The 
agency  clarifie  s  that  firms  who  purchase 
products  from  a  foreign  manufacturer 
and  sell  direct  y  to  the  ultimate  user  are 
considered  ret  lilers  and  not  importers 
under  part  803  and  are  not  required  to 
report. 

One  comment  suggested  that 
distributor  reporting  is  important  for  the 
protection  of  t  le  public  health  and 
recommended  that,  as  an  eilternative  to 
distributor  reporting,  FDA  should 
require  manuf  icturer  contact 


information  on  the  labeling  to  assure 
proper  adverse  event  reporting. 

Tne  agency  agrees  that  consiuners  are 
likely  to  contact  medical  device 
distributors  with  their  device 
complaints.  Without  distributor 
reporting,  it  is  possible  that  the  agency 
will  not  receive  information  regarding 
some  complaints.  However,  xmder 
FDAMA,  the  agency  no  longer  has  the 
authority  to  require  distributor 
reporting.  Although  FDA  cannot  require 
distributor  reporting,  FDA  encoinages 
distributors  to  report  adverse  event 
information  to  manufacturers  so  that 
they  may  investigate  and  report  it  as 
appropriate.  The  suggestion  that  FDA 
require  manufacturer  contact 
information  on  the  labeling  is  beyond 
the  scope  of  this  rule  and  FDA  will 
consider  it  separately. 

One  comment  objected  that  FDA 
incorrectly  interpreted  section  422  of 
FDAMA  regarding  the  regulation  of 
tobacco  products,  tobacco  ingredients 
and  tobacco  additives.  The  comment 
stated  that  section  422  only  means  that 
nothing  in  FDAMA  shall  affect  whether 
FDA  has  the  authority  to  regulate 
tobacco  products.  The  comment  further 
said  that  section  422  of  FDAMA  does 
not  mean,  as  FDA  believes,  that  the 
requirements,  such  as  MDR  reporting, 
for  manufacturers  and  distributors  of 
tobacco  products  are  unchanged  by 
FDAMA. 

The  agency  disagrees  with  this 
comment.  Section  422  of  FDAMA  states 
that  "Nothing  in  this  Act  or  the 
amendments  made  by  this  Act  shall  be 
construed  to  affect  the  question  of 
whether  the  Secretary  of  Health  and 
Human  Services  has  any  authority  to 
regulate  any  tobacco  product,  tobacco 
ingredient,  or  tobacco  additive." 
Although  this  language  may  suggest  that 
FDAMA  is  simply  silent  regarding  the 
agency's  authority  to  regulate  tobacco, 
section  422  of  FDAMA  goes  on  to  state 
that  "Such  authority,  if  any,  shall  be 
exercised  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  as  in  effect  on  the  day 
before  the  date  of  the  enactment  of  this 
act."  Beyond  the  question  of  whether 
the  agency  has  authority  to  regulate 
tobacco,  this  language  directs  the  agency 


as  to  how  it  should  exercise  such 
authority  once  pending  litigation  is 
resolved. 

Under  section  422  of  FDAMA, 
therefore.  Congress  neither  affirms  nor 
denies  the  agency's  authority  to  regulate 
tobacco,  but  it  does  direct  the  agency  to 
continue  regulating  tobacco  as  it  had 
been  doing  prior  to  FDAMA  {if  authority 
to  regulate  tobacco  exists).  Prior  to 
FDAMA,  distributor  reporting  and 
manufacturer  and  distributor 
certification  were  required  under  the 
act.  If  the  agency  were  to  exercise  its 
authority  imder  the  act  "as  in  effect  on 
the  day  before  the  date  of  the  enactment 
of  [FDAMA],"  distributor  reporting  and 
manufacturer  and  distributor 
certification  requirements  would 
continue  to  apply  to  manufacturers  and 
distributors  of  cigarettes  and  smokeless 
tobacco  products. 

However,  while  the  agency  disagrees 
with  the  comment's  interpretation  of 
section  422  of  FDAMA,  FDA  finds 
persuasive  the  conunent's  arguments 
that  tobacco  manufacturers  should  be 
exempt  from  the  requirement  of  annual 
certification  of  MDR's  and  that 
distributors  should  be  exempt  from 
MDR  reporting  requirements  under  the 
residual  authority  of  the  act.  The  agency 
has  authority  imder  section  519(c)  of  the 
act  to  exempt,  by  regidation,  any  person 
fi'om  the  medical  device  reporting 
requirements  upon  a  finding  that  such 
reporting  is  not  necessary  to  "assure 
that  a  device  is  not  adulterated  or 
misbranded  or  *   *   *  otherwise  to 
assure  its  safety  and  effectiveness"  {21 
U.S.C.  360i{c)).  The  agency  finds  that 
the  statutory  criteria  for  exemption  are 
met  in  light  of  the  fact  that  Congress  has 
repealed  the  requirements  for 
manufacturer  and  distributor  annual 
certification  and  distributor  reporting.  A 
reasonable  assurance  of  the  safety  and 
effectiveness  of  tobacco  products  will  be 
provided  by  the  remaining  medical 
device  reporting  requirements,  that  is, 
reporting  and  recordkeeping  required  of 
manufacturers  and  importers  and 
recordkeeping  required  of  distributors. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 
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Table  1  .—Estimated  Annual  Reporting  Burden 


21  CFR  Section/FDA  Form 


803.15 

803.19 

803.22(b)(2) 

803.33  (FDA  Form  3419) 

803.40 

803.55  (FDA  Form  3417) 

Total 


No.  of 
respondents 


50 

150 
100 

1,800 
195 

1,000 


Annual 

frequency  per 

response 


20 


Total  annual  re- 
sponses 


50 

150 

100 

1.800 

195 

20.000 


Hours  per 
response 


4 
3 

.25 
1 
3 
1.1 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witfi  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden  ^ 


Total  hours 


200 

450 

25 

1.800 

585 

22,000 

25,060 


21  CFR  Section 

No.  of 
recordkeepers 

Annual 
frequency  per 
recordkeeping 

Total  annual 
records 

Hours  per 
recordkeeper 

Total  hours 

803.17 
803.18 
Total 

2,000 
39,764 

1 
1 

2,000 
39,764 

3.3 
1.5 

6,600 
59,646 
66,246 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infomiation 


The  burdens  under  this  direct  final 
rule  are  explained  as  follows: 

A.  Reporting  Requirements 

Prior  to  the  program  change  reflected 
in  this  rule,  distributors  (including 
importers)  were  required  to  submit 
supplemental  information  under 
§  804.32.  Distributors  (who  are  not 
importers)  are  no  longer  required  to 
submit  MDR  reports  (including 
supplemental  reports),  and  FDA  has 
determined  that  it  will  not  be  necessary 
for  importers  to  submit  supplemental 
information  except  when  FDA  requests 
additional  information  under  §  803.15. 
FDA  has  revised  the  final  rule 
accordingly.  Section  803.15  provides 
that  FDA  may  request  a  reporter  to 
submit  additional  or  clarifying 
information  concerning  an  MDR  report 
when  FDA  determines  that  additional 
information  is  necessary  for  the 
protection  of  the  public  health.  The 
burden  estimate  for  this  section 
includes  only  the  biuden  for  importers. 

Prior  to  the  program  change  reflected 
in  this  rule,  §  803.19  allowed 
manufactiu-ers  or  user  facilities  to 
request  an  exemption  or  variance  from 
the  reporting  requirements.  The  agency 
had  estimated  that  it  would  receive 
approximately  100  such  requests 
annually.  Distributors  (including 
importers)  were  able  to  request  an 
exemption  or  variance  from  the 
reporting  requirements  under  §  804.33. 
Under  this  rule,  §  803.19  is  modified  to 
transfer  the  exemption  provisions  for 
importers  of  medical  devices  from 
§804.33  to  §803.19.  Furthermore, 
distributors  (who  are  not  importers)  of 
medical  devices  are  no  longer  required 


to  submit  MDR  reports  luider  this  rule. 
The  estimated  biu-den  for  §  803.19  is 
further  adjusted  to  reflect  the  agency's 
actual  experience  with  this  type  of 
submission. 

Prior  to  the  program  change  reflected 
in  this  nde,  §  803.22(b)(2)  provided  that, 
if  a  manufactiuer  erroneously  receives 
information  about  an  adverse  event 
concerning  a  device  that  they  had  not 
manufactured,  the  manufacturer  must 
submit  the  report  to  FDA  along  with  a 
cover  letter  explaining  that  the  device  in 
question  was  not  manufactiued  by  that 
firm.  This  final  rule  amends 
§  803.22(b)(2)  to  apply  the  same 
requirement  to  importers.  The 
requirements  of  §  803.22(b)(2)  were  not 
previously  reviewed  by  OMB  under  the 
PRA.  Thus,  the  estimated  burden 
reflects  FDA's  experience  with  this 
provision  with  regard  to  manufactiners 
and  includes  the  estimated  burden  for 
both  manufactiuers  and  importers. 

Prior  to  the  program  change  reflected 
in  this  rule,  §  803.33  required  medical 
device  user  facilities  to  submit  summary 
reports  semiaimually.  Under  this  rule, 
user  facilities  are  required  to  submit 
summary  reports  aimually,  thereby 
significantly  decreasing  the  reporting 
burden  on  user  facilities.  The  estimated 
burden  for  this  section  is  also  adjusted 
to  reflect  the  agency's  actual  experience 
with  this  type  of  submission.  FDA  Form 
3419  is  being  revised  to  reflect  this 
change. 

Under  this  rule  the  reporting 
requirement  for  importers  of  medical 
devices  previously  codified  under 
§  804.25  is  being  transferred  to  §  803.40. 
The  estimated  binden  for  importer 
reporting  is  based  upon  the  agency's 


actual  experience  with  this  type  of 
submission.  Section  803.40  requires 
importers  to  submit  reports  within  30 
days  after  learning  of  the  reportable 
event  rather  than  10  days  as  pro\ided  in 
§  804.25;  this  change  does  not  afi'ect  the 
burden. 

This  rule  does  not  amend  §  803.55  but 
FDA  is  seeking  approval  for  FDA  Form 
3417  on  which  baseline  reports  are  to  be 
submitted.  The  agency's  estimate  is 
based  on  FDA's  actual  experience  with 
this  type  of  submission. 

Prior  to  the  program  change  reflected 
in  this  rule,  §  803.57  required  medical 
device  manufacturers  to  annually  certify 
as  to  the  niunber  of  reports  submitted 
during  the  previous  year,  or  that  no 
such  reports  had  been  submitted. 
Distributors  (including  importers)  were 
required  to  certify  under  §  804.30.  As 
stated  above,  FDA  is  also  exempting 
manufactxu^rs  and  distributors  of 
cigarettes  and  smokeless  tobacco 
products  from  the  requirement  of 
annual  certificaUon.  'Therefore,  under 
this  rule,  §§  803.57  and  804.30  are  being 
eliminated. 

Because  distributors,  including 
distributors  of  cigarettes  and  smokeless 
tobacco  products,  will  no  longer  be 
required  to  report,  the  final  rule  also 
removes  §§804.25  (Reports  by 
distributors),  804.32  (Supplemental 
information),  and  804.33  (Alternative 
reporting  requirements). 

B.  Recordkeeping  Requirements 

Prior  to  the  program  change  reflected 
in  this  rule,  §  803.17  required 
manufacturers  and  user  facilities  to 
establish  written  procedures  for 
employee  education,  complaint 
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manufacturers 
importers  have 


processing,  anc  documentation  of 
information  related  to  MDR's.  Under 
this  rule,  the  requirements  for 
establishing  wiitten  MDR  procedures  for 
importers  of  mi  jdical  devices  have  been 
transferred  to  §  803.17.  The  agency 
believes  that  th  e  majority  of 


user  facilities,  and 
already  established 
written  procedures  to  document 
complaints  anc  information  related  to 
MDR  reporting  as  part  of  their  internal 
quality  control  system.  The  agency  has 
estimated  that  lo  more  than  2,000  such 
entities  would  3e  required  to  establish 
new  procediu^s,  or  revise  existing 
procedures,  in  order  to  comply  with  this 
provision.  For  iiose  entities,  a  one-time 
burden  of  10  hi  jiu-s,  annualized  over  a 
period  of  5  years,  is  estimated  for 
establishing  wiitten  MDR  procedures. 
The  remainder  of  manufacturers,  user 
facilities,  and  importers  not  required  to 
revise  their  wri  tten  procedures  to 
comply  with  tl  is  provision  are  excluded 
from  the  burde  a  because  the 
recordkeeping  activities  needed  to 
comply  with  tljis  provision  are 
considered  "usual  and  customary" 
under  5  CFR  li20.3(b)(2). 

Prior  to  the  program  change  reflected 
in  this  rule,  §803.18  required 
manufactiuers  and  user  facilities  to 
establish  and  maintain  MDR  event  files. 
Distributors  (including  importers)  were 
required  to  establish  and  maintain  MDR 
event  files  uncler  §  804.35.  Under  this 
rule,  §  803.18  m  modified  to  transfer  the 
recordkeeping irequirements  for 
importers  and  other  distributors  of 
medical  devic<  is  including  cigarettes 
and  smokeless  tobacco  products  from 
§  804.35  and  §  804.35  is  removed.  As 
discussed  above,  this  recordkeeping 
may  be  done  ii  t  an  electronic  format. 

Under  the  pi  oposed  rule,  distributors 
of  cigarettes  ai  d  smokeless  tobacco 
products  woul  d  have  been  required  to 
establish  writt  sn  internal  procedures  for 
evaluating  and  reporting  events. 
Because  distributors  of  cigarettes  and 
smokeless  tobi  icco  products  will  not  be 
required  to  ref  ort  under  the  final  rule, 
§  804.34  is  dehted  from  the  final  rule. 

The  informa  tion  collections  of  this 
final  rule  have  been  submitted  to  OMB 
for  review.  Pri  jr  to  the  effective  date  of 
the  final  rule.  TDA  will  publish  a  notice 
in  the  Federal  Register  announcing 
OMB's  decision  to  approve,  modify,  or 
disapprove  tho  information  collection 
provisions  of  Ihis  final  rule.  An  agency 
may  not  condi  ict  or  sponsor,  and  a 
person  is  not  i  equired  to  respond  to,  a 
collection  of  i:  iformation  unless  it 
displays  a  cur  "ently  valid  OMB  control 
number. 


List  of  Subjects  in  21  CFR  Parts  803  and 
804 

Imports,  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  chapter  I  is 
amended  as  follows: 

PART  803— MEDICAL  DEVICE 
REPORTING 

1.  The  authority  citation  for  21  CFR 
part  803  continues  to  read  as  follows: 

Authority:  21  U.S.C.  352,  360,  360i,  360j, 
371,374. 

2.  Section  803.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§803.1    Scope. 

(a)  This  part  establishes  requirements 
for  medical  device  reporting.  Under  this 
part,  device  user  facilities,  importers, 
and  manufacturers,  as  defined  in 
§  803.3,  must  report  deaths  and  serious 
injuries  to  which  a  device  has  or  may 
have  caused  or  contributed,  must 
establish  and  maintain  adverse  event 
files,  and  must  submit  to  FDA  specified 
followup  and  summary  reports.  Medical 
device  distributors,  as  defined  in 
§  803.3,  are  also  required  to  maintain 
records  of  incidents  (files).  Furthermore, 
manufacturers  and  importers  are  also 
required  to  report  certain  device 
malfunctions.  These  reports  will  assist 
FDA  in  protecting  the  public  health  by 
helping  to  ensure  that  devices  are  not 
adulterated  or  misbranded  and  are  safe 
and  effective  for  their  intended  use. 
***** 

3.  Section  803.3  is  amended  by 
redesignating  paragraphs  (m)  through 
(ee)  as  paragraphs  (n)  through  (ff), 
respectively;  by  revising  paragraph  (c), 
the  first  sentence  of  paragraph  (f),  newly 
redesignated  paragraphs  (p) 
introductory  text  and  (p)(l),  paragraph 
(r)  introductory  text  and  paragraph 
(r)(2),  and  by  adding  paragraphs  (g)  and 
(m)  to  read  as  follows: 

§803.3    Definitions. 

***** 

(c)  Become  aware  means  that  an 
employee  of  the  entity  required  to  report 
has  acquired  information  reasonably 
suggesting  a  reportable  adverse  event 
has  occurred. 

(1)  Device  user  facilities  are 
considered  to  have  "become  aware" 
when  medical  personnel,  as  defined  in 
paragraph  (s)  of  this  section,  who  are 
employed  by  or  otherwise  formally 
eiffiliated  with  the  facility,  acquire  such 
information  about  a  reportable  event. 

(2)  Manufactiners  are  considered  to 
have  become  aware  of  an  event  when: 


(i)  Any  employee  becomes  aware  of  a 
reportable  event  that  is  required  to  be 
reported  within  30  days  or  that  is 
required  to  be  reported  within  5  days 
under  a  written  request  from  FDA  imder 
§  803.53(b);  and 

(ii)  Any  employee,  who  is  a  person 
with  management  or  supervisory 
responsibilities  over  persons  with 
regulatory,  scientific,  or  technical 
responsibilities,  or  a  person  whose 
duties  relate  to  the  collection  and 
reporting  of  adverse  events,  becomes 
aware  that  a  reportable  MDR  event  or 
events,  from  any  information,  including 
any  trend  analysis,  necessitate  remedial 
action  to  prevent  an  imreasonable  risk 
of  substantial  harm  to  the  public  health. 

(3)  Importers  are  considered  to  have 
become  aware  of  an  event  when  any 
employee  becomes  aware  of  a  reportable 
event  that  is  required  to  be  reported  by 
an  importer  within  30  days. 
***** 

(f)  Device  user  facility  means  a 
hospital,  ambulatory  siwgical  facility, 
nursing  home,  outpatient  diagnostic 
facility,  or  outpatient  treatment  facility 
as  defined  in  paragraphs  (1),  (b),  (t),  (u), 
and  (v),  respectively,  of  this  section, 
which  is  not  a  "physician's  office,"  as 

defined  in  paragraph  (w)  of  this  section. 

*   *   * 

(g)  Distributor  means,  for  the  purposes 
of  this  part,  any  person  (other  than  the 
manufacturer  or  importer)  who  furthers 
the  marketing  of  a  device  from  the 
original  place  of  manufacture  to  the 
person  who  makes  final  delivery  or  sale 
to  the  ultimate  user,  but  who  does  not 
repackage  or  otherwise  change  the 
container,  wrapper  or  labeling  of  the 
device  or  device  package.  One  who 
repackages  or  otherwise  changes  the 
container,  wrapper,  or  labeling,  is  a 
manufacturer  vmder  paragraph  (o)  of 
this  section. 
***** 

(m)  Importer  means,  for  the  piuposes 
of  this  part,  any  person  who  imports  a 
device  into  the  United  States  and  who 
furthers  the  marketing  of  a  device  from 
the  original  place  of  manufacture  to  the 
person  who  makes  final  delivery  or  sale 
to  the  ultimate  user,  but  who  does  not 
repackage  or  otherwise  change  the 
container,  wrapper,  or  labeling  of  the 
device  or  device  package.  One  who 
repackages  or  otherwise  changes  the 
container,  wrapper,  or  labeling,  is  a 
manufacturer  imder  paragraph  (o)  of 
this  section. 
***** 

(p)  Manufacturer  or  importer  report 
number  means  the  number  that 
uniquely  identifies  each  individual 
adverse  event  report  submitted  by  a 
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manufacturer  or  importer.  This  number 
consists  of  three  parts  as  follows: 

(1)  The  FDA  registration  number  for 
the  manufactixring  site  of  the  reported 
device,  or  the  registration  number  for 
the  importer.  {If  the  manufacturing  site 
or  the  importer  does  not  have  a 
registration  number,  FDA  will  assign  a 
temporary  MDR  reporting  number  until 
the  site  is  officially  registered.  The 
manufacturer  or  importer  will  be 
informed  of  the  temporary  number.); 
***** 

(r)  MDR  reportable  event  (or 
reportable  event)  means: 
(D*   *   * 

(2)  An  event  about  which 
manufacturers  or  importers  have 
received  or  become  aware  of 
information  that  reasonably  suggests 
that  one  of  their  marketed  devices: 

(i)  May  have  caused  or  contributed  to 
a  death  or  serious  injury;  or 

(ii)  Has  malfunctioned  and  that  the 
device  or  a  similar  device  marketed  by 
the  manufacturer  or  importer  woidd  be 
likely  to  cause  a  death  or  serious  injury 
if  the  malfunction  were  to  recur. 


§803.9    [Amended] 

4.  Section  803.9  Public  availability  of 
reports  is  amended  by  adding  "or"  after 
the  semicolon  at  the  end  of  paragraph 
(c)(2),  by  removing  paragraph  (c)(3),  and 
by  redesignating  paragraph  (c)(4)  as 
paragraph  (c)(3). 

5.  Section  803.10  is  amended  by 
revising  the  heading  and  paragraph 
(a)(2),  and  by  adding  paragraph  (b)  to 
read  as  follows: 

§  803.1 0    General  description  of  reports 
required  from  user  faciiities,  importers,  and 
manufacturers. 

(a)*  *  * 

(2)  User  facilities  must  submit  annual 
reports  as  described  in  §  803.33. 

(b)  Importers  must  submit  MDR 
reports  of  individual  adverse  events 
within  30  days  after  the  importer 
becomes  aware  of  an  MDR  reportable 
event  as  described  in  §  803.3.  Importers 
must  submit  reports  of  device-related 
deaths  or  serious  injuries  to  FDA  and  to 
the  manufacturer  and  reports  of 
malfunctions  to  the  manufactiu^r. 


§803.11    [Amended] 

6.  Section  803.11  Obtaining  the  forms 
is  amended  in  the  first  sentence  by 
adding  the  word  ",  importers,"  after  the 
phrase  "User  facilities". 

7.  Section  803.12  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  803.1 2    Where  to  submit  reports. 


(b)  Each  report  and  its  envelope  shall 
be  specifically  identified,  e.g.,  "User 
Facility  Report,"  "Annual  Report," 
"Importer  Report,"  "Manufacturer 
Report,"  "5-Day  Report,"  "Baseline 
Report,"  etc. 


§803.17    [Amended] 

8.  Section  803.17  Written  MDR 
procedures  is  amended  in  the 
introductory  text  by  adding  the  word  ", 
importers,"  after^the  phrase  "User 
facilities". 

9.  Section  803.18  is  amended  by 
revising  the  heading,  the  first  sentence 
of  paragraphs  (a)  and  (b)(1)  introductory 
text,  paragraphs  (b)(l)(ii)  and  (b)(2),  and 
the  second  sentence  of  paragraph  (c), 
and  by  adding  paragraph  (d)  to  read  as 
follows: 

§  803.1 8    Files  and  distributor  records. 

(a)  User  facilities,  importers,  and 
manufacturers  shall  establish  and 
maintain  MDR  event  files.  *    *    * 

(b)(1)  For  purposes  of  this  part,  "MDR 
event  files"  are  written  or  electronic 
files  maintained  by  user  facilities, 
importers,  and  manufacturers.  *  *  * 
***** 

(ii)  Copies  of  all  MDR  forms,  as 
required  by  this  part,  cmd  other 
information  relatf  d  to  the  event  that  was 
submitted  to  FDA  and  other  entities 
(e.g.,  an  importer,  distributor,  or 
manufactm^r). 

(2)  User  facilities,  importers,  and 
manufacturers  shall  permit  any 
authorized  FDA  employee  during  all 
reasonable  times  to  access,  to  copy,  and 
to  verify  the  records  required  by  this 
part. 

(c)  *   *   *  Manufacturers  and 
importers  shall  retain  an  MDR  event  file 
relating  to  an  adverse  event  for  a  period 
of  2  years  ft-om  the  date  of  the  event  or 
a  period  of  time  equivalent  to  the 
expected  life  of  the  device,  whichever  is 
greater.  *  *  * 

(d)(1)  A  device  distributor  shall 
establish  and  maintain  device  complaint 
records  containing  any  incident 
information,  including  any  written, 
electronic,  or  oral  communication, 
either  received  by  or  generated  by  the 
firm,  that  alleges  deficiencies  related  to 
the  identity  (e.g.,  labeling),  quality, 
durability,  reliability,  safety, 
effectiveness,  or  performance  of  a 
device.  Information  regarding  the 
evaluation  of  the  allegations,  if  any, 
shall  also  be  maintained  in  the  incident 
record.  Device  incident  records  shall  be 
prominently  identified  as  such  and  shall 
be  filed  by  device,  and  may  be 
maintained  in  written  or  electronic 
form.  Files  maintained  in  electronic 
form  must  be  backed  up. 


(2)  A  device  distributor  shall  retain 
copies  of  the  records  required  to  be 
maintained  imder  this  section  for  a 
period  of  2  years  fi-om  the  date  of 
inclusion  of  the  record  in  the  file  or  for 
a  period  of  time  equivalent  to  the 
expected  life  of  the  device,  whichever  is 
greater,  even  if  the  distributor  has 
ceased  to  distribute  the  device  that  is 
the  subject  of  the  record. 

(3)  A  device  distributor  shall  maintain 
the  device  complaint  files  established 
under  this  section  at  the  distributor's 
principal  business  establishment.  A 
distributor  that  is  also  a  manufacturer 
may  maintain  the  file  at  the  same 
location  as  the  manufacturer  maintains 
its  complaint  file  under  §§820.180  and 
820.198  of  this  chapter.  A  device 
distributor  shall  permit  any  authorized 
FDA  employee,  diuing  all  reasonable 
times,  to  have  access  to,  and  to  copy  and 
verify,  the  records  required  by  this  part. 


§803.19    [Amended] 

10.  Section  803.19  Exemptions, 
variances,  and  alternative  reporting 
requirements  is  amended  by  adding  in 
paragraphs  (b)  and  (c)  the  word  ", 
importers,"  before  the  phrase  "or  user 
facility",  and  by  adding  in  paragraph  (c) 
a^comma  after  the  word  "variance". 

11.  Section  803.20  is  amended  by 
revising  the  last  sentence  of  the 
introductory  text  of  paragraph  (a), 
paragraph  (a)(1),  and  the  first  sentence 
of  paragraph  (a)(2),  and  by  adding 
paragraph  (b)(2)  to  read  as  follows: 

§  803.20    How  to  report. 

(a)  *  *  *  The  form  has  sections  that 
must  be  completed  by  all  reporters  and 
other  sections  that  must  be  completed 
only  by  the  user  facility,  importer,  or 
manufacturer. 

(1)  The  front  of  FDA  Form  3500A  is 
to  be  filled  out  by  all  reporters.  The 
front  of  the  form  requests  information 
regarding  the  patient,  the  event,  the 
device,  and  the  "initial  reporter"  {i.e., 
the  first  person  or  entity  that  submitted 
the  information  to  the  user  facility, 
manufacturer,  or  importer). 

(2)  The  back  part  of  the  form  contains 
sections  to  be  completed  by  user 

facilities,  importers,  and  manufacturers. 

*  *  * 

(b)*  *  * 

(2)  Importers  are  required  to  submit 
death  and  serious  injury  reports  to  FDA 
and  the  device  manufacturer  and  submit 
malfunction  reports  to  the  manufacturer 
only: 

(i)  Within  30  days  of  becoming  aware 
of  information  that  reasonably  suggests 
that  a  device  has  or  may  have  caused  or 
contributed  to  a  death  or  serious  injury. 
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3) 


(ii)  Within 
information 
the  importer 
such  a  device 
marketed  by 
likely  to  cause 
or  serious  injufy 
to  recur. 


thit 
his 


or 
tie 


days  of  receiving 
a  device  marketed  by 
malfunctioned  and  that 
a  similar  device 
importer  would  be 
or  contribute  to  a  death 
if  the  malfunction  were 


S  803.22    [Amended] 

12.  Section  303.22  When  not  to  file  is 
amended  by  ac  ding  in  paragraphs  (a) 
and  (b)(1)  the  word  ",  importer,"  after 
the  word  "faci  ity"  and  in  paragraph 
(b)(2)  by  adding  the  phrase  "or 
importer"  afterthe  word 
"manufacturen'  each  time  it  appears 
and  by  adding  Wie  phrase  "or  imported" 
after  the  word  ['manufactured"  each 
time  it  appear^ 

§803.33    [Am«4d«dl 

13.  Section  803.33  Semiannual 
reports  is  amei  ided  by  revising  the 
heading  to  reai  I  "Annual  reports";  in  the 
introductory  t^xt  of  paragraph  (a)  by 
removing  the  dhrase  "(for  reports  made 
July  through  December)  and  by  July  1 
(for  reports  mj  de  January  through 
Jime)";  in  the  ntroductory  text  of 
paragraph  (a)  and  paragraphs  (a)(5), 
(a)(7)  introduc:ory  text,  and  (c)  by 
removing  the  \  totd  "semiaimual" 
wherever  it  ap  }ears  and  adding  in  its 
place  the  wore  "aimual";  in  paragraph 
(a)(1)  by  revising  the  reference 


"§803.3(dd)" 


paragraph  (a)(;  I)  by  removing  the  phrase 
"and  period,  e.g.,  January  through  June 
or  July  througl  i  December"  and  in 
paragraph  (a)(  ')(vi)  by  adding  the  word 
"importer,"  af  er  the  word 
"distributor,". 
14.  Subpart 
and  803.42,  is 


D,  consisting  of  §§  803.40 
added  to  read  as  follows: 


Subpart  D — Iriiporter  Reporting 
Requirements 


Sec. 

B03.40     Indi 

requirements 
803.42     Indivi 

elements. 


Indivi  dual 


§803.40 

reporting  requirements 

(a)  An  import 
a  report,  and  < 
manufacturer 
information 
FDA  form  35G|0A 
but  not  later 


importer 
aware  of 
including  use ' 
medical  or 
published  or 
reasonablv  su 


o"§803.3(ee)";in 


iviclual  adverse  event  reporting 
importers, 
clual  adverse  event  report  data 


adverse  event 
importers. 

er  shall  submit  to  FDA 
copy  of  such  report  to  the 
containing  the 
r^uired  by  §  803.42  on 
as  soon  as  practicable, 
30  days  after  the 
or  otherwise  becomes 
infor^iation  from  any  source, 
facilities,  individuals,  or 
scientific  literature,  whether 
npublished,  that 
^ests  that  one  of  its 


tian 


recei  ves 


marketed  devices  may  have  caused  or 
contributed  to  a  death  or  serious  injury. 

(b)  An  importer  shall  submit  to  the 
manufacturer  a  report  containing 
information  required  by  §  803.42  on 
FDA  form  3500A,  as  soon  as  practicable, 
but  not  later  than  30  days  after  the 
importer  receives  or  otherwise  becomes 
aware  of  information  from  any  source, 
including  user  facilities,  individuals,  or 
through  the  importer's  own  research, 
testing,  evaluation,  servicing,  or 
maintenance  of  one  of  its  devices,  that 
one  of  the  devices  marketed  by  the 
importer  has  malfunctioned  and  that 
such  device  or  a  similar  device 
marketed  by  the  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
or  serious  injury  if  the  malfunction  were 
to  recm. 

§  803.42    Individual  adverse  event  report 
data  elements. 

Individual  medical  device  importer 
reports  shall  contain  the  following 
information,  in  so  far  as  the  information 
is  known  or  should  be  known  to  the 
importer,  as  described  in  §  803.40, 
which  corresponds  to  the  format  of  FDA 
Form  3500A: 

(a)  Patient  information  (Block  A)  shall 
contain  the  following: 

(1)  Patient  name  or  other  identifier; 

(2)  Patient  age  at  the  time  of  event,  or 
date  of  birth; 

(3)  Patient  gender;  and 

(4)  Patient  weight. 

(b)  Adverse  event  or  product  problem 
(Block  B)  shall  contain  the  following: 

(1)  Adverse  event  or  product  problem; 

(2)  Outcomes  attributed  to  the  adverse 
event,  that  is: 

(i)  Death: 

(ii)  Life  threatening  injury  or  illness; 

(iii)  Disability  resulting  in  permanent 
impairment  of  a  body  function  or 
permanent  damage  to  a  body  structiire; 
or 

(iv)  Injiu7  or  illness  that  requires 
intervention  to  prevent  permanent 
impairment  of  a  body  structure  or 
fimction; 

(3)  Date  of  event; 

(4)  Date  of  report  by  the  initial 
reporter; 

(5)  Description  of  the  event  or 
problem  to  include  a  discussion  of  how 
the  device  was  involved,  nature  of  the 
problem,  patient  folio wrup  or  required 
treatment,  and  any  environmental 
conditions  that  may  have  influenced  the 
event; 

(6)  Description  of  relevant  tests, 
including  dates  and  laboratory  data;  and 

(7)  Other  relevant  patient  history 
including  preexisting  medical 
conditions. 

(c)  Device  information  (Block  D)  shall 
contain  the  following: 


(1)  Brand  name; 

(2)  Type  of  device; 

(3)  Manufacturer  name  and  address; 

(4)  Operator  of  the  device  (health 
professional,  patient,  lay  user,  other); 

(5)  Expiration  date; 

(6)  Model  number,  catalog  number, 
serial  number,  lot  number  or  other 
identifying  number; 

(7)  Date  of  device  implantation 
(month,  day,  year); 

(8)  Date  of  device  explantation 
(month,  day,  year); 

(9)  Whether  the  device  was  available 
for  evaluation,  and  whether  the  device 
was  returned  to  the  manufacturer,  and 
if  so,  the  date  it  was  returned  to  the 
manufacturer;  and 

(10)  Concomitant  medical  products 
and  therapy  dates.  (Do  not  list  products 
that  were  used  to  treat  the  event.) 

(d)  Initial  reporter  information  (Block 
E)  shall  contain  the  following: 

(1)  Name,  address,  and  phone  number 
of  the  reporter  who  initially  provided 
information  to  the  user  facility, 
manufacturer,  or  distributor; 

(2)  Whether  the  initial  reporter  is  a 
health  professional; 

(3)  Occupation;  and 

(4)  Whether  the  initial  reporter  also 
sent  a  copy  of  the  report  to  FDA,  if 
known. 

(e)  Importer  information  (Block  F) 
shall  contain  the  following: 

(1)  Whether  reporter  is  an  importer; 

(2)  Importer  report  number; 

(3)  Importer  address; 

(4)  Contact  person; 

(5)  Contact  person's  telephone 
number; 

(6)  Date  the  importer  became  aware  of 
the  event  (month,  day,  year); 

(7)  Type  of  report  (initial  or  followup 
(if  followup,  include  report  number  of 
initial  report)); 

(8)  Date  of  the  importer  report  (month, 
day,  year); 

(9)  Approximate  age  of  device; 

(10)  Event  problem  codes — patient 
code  and  device  code  (refer  to  FDA 
"Coding  Manual  For  Form  3500A"); 

(11)  Whether  a  report  was  sent  to  FDA 
and  the  date  it  was  sent  (month,  day, 
year); 

(12)  Location,  where  event  occurred; 

(13)  Whether  a  report  was  sent  to  the 
manufacturer  and  the  date  it  was  sent 
(month,  day,  year);  and 

(14)  Manufacturer  name  and  address; 
if  available. 

§803.57    [Removed] 

15.  Section  803.57  Annual 
certification  is  removed. 

PART  804— MEDICAL  DEVICE 
DISTRIBUTOR  REPORTING 

16.  Part  804  is  removed. 
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Dated:  August  6,  1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-1785  Filed  1-25-00;  8:45  am] 
BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

n'D8864] 

RIN  1545-AV87;  1545-AT97 

Substantiation  of  Business  Expenses 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  and  temporary 
regulations. 

SUMMARY:  This  document  contains  final 
and  temporary  Income  Tax  Regulations 
that  provide  rules  for  the  substantiation 
of  certain  business  expenses  under 
sections  62  and  274  of  the  Internal 
Revenue  Code  (Code).  Individuals  and 
other  taxpayers  who  claim  or  reimburse 
certain  business  expenses  will  be 
affected  by  these  regulations. 
DATES:  Effective  date.  These  regulations 
are  effective  Janilary  26,  2000. 

Date  of  Applicability.  For  date  of 
applicability,  see  §§  1.62-2{m)  and 
1.274-5{m). 

FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  B.  Cleverdon,  (202)  622-4920 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
under  control  number  1545-0771. 
Responses  to  this  collection  of 
information  are  required  in  order  to 
deduct  certain  business  expenses  or 
exclude  from  income  certain  reimbursed 
business  expenses  of  employees. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  niunber. 

The  estimated  annual  burden  per 
respondent  or  recordkeeper  varies  from 
10  minutes  to  20  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  1.3  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  or 
reducing  this  burden  should  be  sent  to 


the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  November  6,  1985.  the  IRS 
published  in  the  Federal  Register  (50 
FR  46006)  temporary  regulations  (TD 
8061)  adding  §  1.274-5T  regarding 
substantiation  of  expenses  with 
documentary  evidence  under  section 
274(d)  of  the  Code.  A  notice  of  proposed 
rulemaking  (LR-145-84, 1985-2  C.B. 
809)  cross-referencing  the  temporary 
regulations  was  published  in  the 
Federal  Register  (50  FR  46087)  for  the 
same  day.  The  notice  of  proposed 
rulemaking  invited  comments  on  only 
those  portions  of  the  temporary 
regulations  imder  §  1.274-5T  that 
amended  §  1.274-5  (now  designated 
§  1.2  74-5 A)  to  reflect  contemporaneous 
legislation. 

On  March  25,  1997,  the  IRS  published 
in  the  Federal  Register  (62  FR  13988) 
temporary  regulations  (TD  8715) 
amending  paragraphs  (c)(2)(iii)(B)  and 
(f)(4)  of  §  1.274-5T.  The  amendments 
raised  the  receipt  threshold  from  S25  to 
$75  and  authorized  the  Conunissioner  to 
prescribe  rules  modifying  the 
substantiation  requirements  for  an 
adequate  accounting  by  an  employee  to 
an  employer.  Under  the  amendment,  the 
Commissioner  could  publish  rules 
defining  the  circuinstances  (including 
the  use  of  specified  internal  controls) 
under  which  an  employee  may  make  an 
adequate  accoimting  to  his  employer  by 
submitting  an  expense  account  alone, 
without  the  necessity  of  submitting 
documentary  evidence  (such  as 
receipts).  A  notice  of  proposed 
rulemaking  (REG-209785-95,  1997-1 
C.B.  753)  cross-referencing  the 
temporary  regulations  was  published  in 
the  Federal  Register  (62  FR  14051)  for 
the  same  day. 

On  October  1, 1998,  the  IRS  published 
a  notice  of  proposed  rulemaking  (REG- 
122488-97,  1998-42  I.R.B.  19)  in  the 
Federal  Register  (63  FR  52660), 
proposing  amendments  to  the  Income 
Tax  Regulations  (26  CFR  part  1)  under 
sections  62(c)  and  274(d)  of  the  Code 
regarding  substantiation  of  expenses 


using  mileage  and  per  diem  rates. 
Specifically,  the  amendments  removed 
the  limitation  in  §  1.274(d)-l(a)(3)  that 
provides  that  mileage  allowances 
prescribed  in  rules  by  the  Commissioner 
are  available  only  to  the  owner  of  a 
vehicle.  On  that  date  the  IRS  also 
published  temporary  Income  Tax 
Regulations  (TD  8784,  1998-42  I.R.B.  4) 
under  section  62(c)  and  274(d)  of  the 
Code  in  the  Federal  Register  (63  FR 
52600),  relating  to  the  substantiation  of 
expenses  under  a  reimbursement  or 
other  expense  allowance  arrangement. 

Comments  were  received  in  response 
to  the  1985  proposed  regulations,  and  a 
public  hearing  was  held  on  March  3, 
1986.  Few  of  the  written  comments,  and 
none  of  the  comments  at  the  hearing, 
relate  to  the  provisions  in  this  Treasury 
Decision.  Written  comments  were  also 
received  with  respect  to  the  1997 
proposed  regulations,  but  no  public 
hearing  was  requested  or  held.  No 
comments  were  received,  and  no 
hearings  were  requested  or  held,  with 
respect  to  the  1998  proposed 
regulations. 

Summary  and  Discussion  of  Comments 

This  Treasury  Decision  incorporates 
the  suggestions  made  in  the  written 
comments  with  some  exceptions.  With 
respect  to  the  1985  regulations,  one 
commentator  suggested  that  the 
definition  of  an  adequate  accounting  in 
§  1.274-5T(f)(4),  in  the  case  of 
automobile  expense  reimbursements, 
should  be  satisfied  by  a  reimbursement 
based  on  data  on  the  type  of  automobile 
and  local  operating  and  fixed  costs. 
Although  this  suggestion  has  not  been 
specifically  adopted  in  the  final 
regulations,  the  standard  mileage  rate 
revenue  procedure  provides  for  this 
type  of  substantiation.  See,  e.g.,  section 
8  of  Rev.  Proc.  98-63,  1998-52  I.R.B.  25. 

Another  commentator  suggested,  inter 
alia,  (1)  adding  exceptions  to  the 
documentary  evidence  requirements 
under  §  1.274-5T(c)(2)(iii)  and  (2) 
providing  that  the  Commissioner,  in 
establishing  a  meal  allowance  under 
§  1.274-5T(j),  may  allow  a  specific 
dollar  allowance  per  meal.  These 
suggestions  are  not  adopted  because  the 
intent  of  the  regulations  is  to  give  the 
Commissioner  the  discretion  to  make 
these  practical  decisions. 

Similarly,  with  respect  to  the  1997 
regulations,  conunentators  made 
suggestions  regarding  the  specific 
content  of  the  guidance  to  be  issued 
under  the  proposed  regulations  at 
§  1.274-5(0(4).  We  did  not  incorporate 
these  suggestions  because  the 
regulations  are  designed  to  describe 
appropriate  published  guidance  of 
general  applicability,  not  the  specific 
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Explanation  of  Provisions 

This  Treasur  i  Decision  adopts  the 
revision  to  §  l.i  i2-2(e)(2)  proposed  in 
REG-1 22488-?  7,  with  minor  changes. 
This  Treasury  1  )ecision  also  adopts 
§§  1.274-5(c)(2  (iii),  (fl(4),  (g),  (j).  and 
(m)  as  propose!  1  by  LR-216-84, 
modified  by  RI G-209785-95  and  REG- 
122488-97,  ana  removes  and  reserves 
the  correspond  ng  provisions  in 
§  1.274-5T.  Fir  ally,  this  Treasury 
Decision  adopt !  the  proposal  in  REG- 
122488-97  to  r  (move  §§  1.62-2T, 
1.274(d)-l,ant  1.274{d)-lT. 
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Drafting  Infonhation 

The  principal  author  of  these  final 
and  temporary  regulations  is  Edwin  B. 
Cleverdon,  Office  of  the  Assistant  Chief 
Counsel  (Incor  le  Tax  and  Accounting). 


However,  personnel  from  other  offices 
of  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— tNCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.274-5  also  issued  imder  26 
U.S.C.  274(d).  *   *   * 
PAR,  2.  Section  1.62-2  is  amended  by: 

1.  Revising  paragraph  (e)(2). 

2.  Removing  the  last  two  sentences  of 
paragraph  (m). 

3.  Adding  a  sentence  to  the  end  of 
paragraph  (m). 

The  revision  and  addition  read  as 
follows: 

§  1 .62-2    Reimbursement  and  other 
expense  allowance  arrangements. 

***** 

(e)*  •  * 

(2)  Expenses  governed  by  section 
274(d).  An  arrangement  that  reimburses 
travel,  entertaiiunent,  use  of  a  passenger 
automobile  or  other  listed  property,  or 
other  business  expenses  governed  by 
section  274(d)  meets  the  requirements  of 
this  paragraph  (e)(2)  if  information 
sufficient  to  satisfy  the  substantiation 
requirements  of  section  274(d)  and  the 
regulations  thereunder  is  submitted  to 
the  payor.  See  §  1.274-5.  Under  section 
274(d),  information  sufficient  to 
substantiate  the  requisite  elements  of 
each  expenditure  or  use  must  be 
submitted  to  the  payor.  For  example, 
with  respect  to  travel  away  from  home, 
§  1.274-5(b)(2)  requires  that  information 
sufficient  to  substantiate  the  amount, 
time,  place,  and  business  purpose  of  the 
expense  must  be  submitted  to  the  payor. 
Similarly,  with  respect  to  use  of  a 
passenger  automobile  or  other  listed 
property,  §  1.274-5(b)(6)  requires  that 
information  sufficient  to  substantiate 
the  amount,  time,  use,  and  business 
purpose  of  the  expense  must  be 
submitted  to  the  payor.  See  §  1.274-5(g), 
however,  which  grants  the 
Commissioner  authority  to  prescribe 


rules  permitting  the  amount  of  certain 
expenses  to  be  deemed  substantiated  to 
the  payor  (in  lieu  of  substantiating  the 
actual  amount  of  such  expenses)  by 
means  of  per  diem  or  mileage  rates  for 
travel  away  from  home  or  transportation 
expenses.  See  also  §  1.274-5(j)(l),  which 
grants  the  Commissioner  the  authority 
to  establish  a  method  under  which  a 
taxpayer  may  use  a  specified  amount  for 
meals  while  traveling  away  from  home 
in  lieu  of  substantiating  the  actual  cost 
of  meals,  and  §  1.274-5(j)(2),  which 
grants  the  Commissioner  the  authority 
to  establish  a  method  imder  which  a 
taxpayer  may  use  mileage  rates  to 
determine  the  amount  of  the  ordinary 
and  necessary  expenses  of  using  a 
vehicle  for  local  transportation  and 
transportation  to,  from,  and  at  the 
destination  while  traveling  away  from 
home  in  lieu  of  substantiating  the  actual 
costs.  Substantiation  of  the  amount  of  a 
business  expense  in  accordance  with 
rules  prescribed  pursuant  to  the 
authority  granted  by  §  1.274-5(g)  or  (j) 
will  be  treated  as  substantiation  of  the 
amount  of  such  expense  for  purposes  of 
this  section. 
***** 

(m)  *  *  *  Paragraph  (e)(2)  of  this 
section  applies  to  payments  made  under 
reimbursement  or  other  expense 
allowance  arrangements  received  by  an 
employee  with  respect  to  expenses  paid 
or  inciured  after  December  31,  1997. 

§1.62-2T    [Removed] 

Par.  3.  Section  1.62-2T  is  removed. 

Par.  4.  Section  1.274-5  is  added  to 
read  as  follows: 

§1.274-5    Substantiation  requirements. 

(a)  and  (b)  [Reserved].  For  further 
guidance,  see  §  1.274-5T(a)  and  (b). 

(c)  Rules  of  substantiation — (1) 
[Reserved].  For  further  guidance,  see 
§1.274-5T(c)(l). 

(2)  Substantiation  by  adequate 
records — (i)  and  (ii)  [Reserved].  For 
further  guidance,  see  §  1.274-5T(c)(2)(i) 
and  (ii). 

(iii)  Documentary  evidence — (A) 
Except  as  provided  in  pju^graph 
(c)(2){iii)(B),  documentary  evidence, 
such  as  receipts,  paid  bills,  or  similar 
evidence  sufficient  to  support  an 
expenditure,  is  required  for — 

[1]  Any  expenditvue  for  lodging  while 
traveling  away  from  home,  and 

(2)  Any  other  expenditure  of  $75  or 
more  except,  for  transportation  charges, 
documentary  evidence  will  not  be 
required  if  not  readily  available. 

(B)  The  Commissioner,  in  his  or  her 
discretion,  may  prescribe  rules  waiving 
the  documentary  evidence  requirements 
in  circiunstances  where  it  is  - 
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impracticable  for  such  documentary 
evidence  to  be  required.  Ordinarily, 
documentary  evidence  will  be 
considered  adequate  to  support  an 
expenditiu-e  if  it  includes  sufficient 
information  to  establish  the  amount, 
date,  place,  and  the  essential  character 
of  the  expenditiu^.  For  example,  a  hotel 
receipt  is  sufficient  to  support 
expenditures  for  business  travel  if  it 
contains  the  following:  name,  location, 
date,  and  separate  amoimts  for  charges 
such  as  for  lodging,  meals,  and 
telephone.  Similarly,  a  restaurant 
receipt  is  sufficient  to  support  an 
expenditure  for  a  business  meal  if  it 
contains  the  following:  name  and 
location  of  the  restaiu'ant,  the  date  and 
amount  of  the  expenditvue,  the  number 
of  people  served,  and,  if  a  charge  is 
made  for  an  item  other  than  meals  and 
beverages,  an  indication  that  such  is  the 
case.  A  document  may  be  indicative  of 
only  one  (or  part  of  one)  element  of  an 
expenditure.  Thus,  a  cancelled  check, 
together  with  a  bill  from  the  payee, 
ordinarily  would  establish  the  element 
of  cost.  In  contrast,  a  cancelled  check 
drawn  payable  to  a  named  payee  would 
not  by  itself  support  a  business 
expenditure  without  other  evidence 
showing  that  the  check  was  used  for  a 
certain  business  purpose. 

(iv)  and  (v)  [Reserved].  For  further 
guidance,  see  §  1.274-5T{c){2)(iv)  and 
(v). 

(d)  and  (e)  [Reserved].  For  further 
guidance,  see  §  1.274-5T(d)  and  (e). 

(f)  Reporting  and  substantiation  of 
expenses  of  certain  employees  for  travel, 
entertainment,  gifts,  and  with  respect  to 
listed  property— {1)  through  (3) 
[Reserved].  For  further  guidance,  see 
§  1.274-5T(f)(l)  through  (3). 

(4)  Definition  of  an  adequate 
accounting  to  the  employer — (i)  In 
general.  For  purposes  of  this  paragraph 
(f)  an  adequate  accounting  means  the 
submission  to  the  employer  of  an 
account  book,  diary,  log,  statement  of 
expense,  trip  sheet,  or  similar  record 
maintained  by  the  employee  in  which 
the  information  as  to  each  element  of  an 
expenditure  or  use  (described  in 
paragraph  (b)  of  this  section)  is  recorded 
at  or  near  the  time  of  the  expenditure  or 
use,  together  with  supporting 
documentary  evidence,  in  a  manner  that 
conforms  to  all  the  adequate  records 
requirements  of  paragraph  (c)(2)  of  this 
section.  An  adequate  accounting 
requires  that  the  employee  account  for 
all  amoimts  received  from  the  employer 
during  the  taxable  year  as  advances, 
reimbursements,  or  allowances 
(including  those  charged  directly  or 
indirectly  to  the  employer  through 
credit  cards  or  otherwise)  for  travel, 
entertainment,  gifts,  and  the  use  of 


listed  property.  The  methods  of 
substantiation  allowed  under  paragraph 
(c)(4)  or  (c)(5)  of  this  section  also  will 
be  considered  to  be  an  adequate 
accounting  if  the  employer  accepts  an 
employee's  substantiation  and 
establishes  that  such  substantiation 
meets  the  requirements  of  paragraph 
(c)(4)  or  (c)(5).  For  purposes  of  an 
adequate  accoimting,  the  method  of 
substantiation  allowed  under  paragraph 
(c)(3)  of  this  section  will  not  be 
permitted. 

(ii)  Procedures  for  adequate 
accounting  without  documentary 
evidence.  The  Commissioner  may,  in  his 
or  her  discretion,  prescribe  rules  imder 
which  an  employee  may  make  an 
adequate  accoimting  to  an  employer  by 
submitting  an  account  book,  log,  diary, 
etc.,  alone,  without  submitting 
documentary  evidence. 

(iii)  Employer.  For  purposes  of  this 
section,  the  term  employer  includes  an 
agent  of  the  employer  or  a  third  party 
payor  who  pays  amounts  to  an 
employee  under  a  reimbursement  or 
other  expense  allowance  arrangement. 

(5)  [Reserved].  For  further  guidance, 
see§1.274-5T(f)(5). 

(g)  Substantiation  by  reimbursement 
arrangements  or  per  diem,  mileage,  and 
other  traveling  allowances — (1)  In 
general.  The  Commissioner  may,  in  his 
or  her  discretion,  prescribe  rules  in 
pronouncements  of  general  applicability 
under  which  allowances  for  expenses 
described  in  paragraph  (g)(2)  of  this 
section  will,  if  in  accordance  with 
reasonable  business  practice,  be 
regarded  as  equivalent  to  substantiation 
by  adequate  records  or  other  sufficient 
evidence,  for  purposes  of  paragraph  (c) 
of  this  section,  of  the  amount  of  the 
expenses  and  as  satisfying,  with  respect 
to  the  amount  of  the  expenses,  the 
requirements  of  an  adequate  accounting 
to  the  employer  for  purposes  of 
paragraph  {f)(4)  of  this  section.  If  the 
total  allowance  received  exceeds  the 
deductible  expenses  paid  or  incurred  by 
the  employee,  such  excess  must  be 
reported  as  income  on  the  employee's 
return.  See  paragraph  (j)(l)  of  this 
section  relating  to  the  substantiation  of 
meal  expenses  while  traveling  away 
from  home,  and  paragraph  (j)(2)  of  this 
section  relating  to  the  substantiation  of 
expenses  for  the  business  use  of  a 
vehicle. 

(2)  Allowances  for  expenses 
described.  An  allowance  for  expenses  is 
described  in  this  paragraph  (g)(2)  if  it  is 
a — 

(i)  Reimbursement  arrangement 
covering  ordinary  and  necessar>' 
expenses  of  traveling  away  from  home 
(exclusive  of  transportation  expenses  to 
and  from  destination); 


(ii)  Per  diem  allowance  providing  for 
ordinary  and  necessary  expenses  of 
traveling  away  from  home  (exclusive  of 
transportation  costs  to  and  from 
destination);  or 

(iii)  Mileage  allowance  providing  for 
ordinary  and  necessary  expenses  of 
local  transportation  and  transportation 
to,  from,  and  at  the  destination  while 
traveling  away  from  home. 

(h)  [Reserved].  For  further  guidance. 
see§1.274-5T(h). 

(i)  [Reserved]. 

(j)  Authority  for  optional  methods  of 
computing  certain  expenses — (1)  Meal 
expenses  while  traveling  away  from 
home.  The  Commissioner  may  establish 
a  method  under  which  a  taxpayer  may 
use  a  specified  amount  or  amounts  for 
meals  while  traveling  away  from  home 
in  lieu  of  substantiating  the  actual  cost 
of  meals.  The  taxpayer  will  not  be 
relieved  of  the  requirement  to 
substantiate  the  actual  cost  of  other 
travel  expenses  as  well  as  the  time, 
place,  and  business  purpose  of  the 
travel.  See  paragraphs  (b)(2)  and  (c)  of 
this  section. 

(2)  Use  of  mileage  rates  for  vehicle 
expenses.  The  Commissioner  may 
establish  a  method  under  which  a 
taxpayer  may  use  mileage  rates  to 
determine  the  amount  of  the  ordinary 
and  necessary  expenses  of  using  a 
vehicle  for  local  transportation  and 
transportation  to,  from,  and  at  the 
destination  while  traveling  away  from 
home  in  lieu  of  substantiating  the  actual 
costs.  The  method  may  include   . 
appropriate  limitations  and  conditions 
in  order  to  reflect  more  accurately 
vehicle  expenses  over  the  entire  period 
of  usage.  The  taxpayer  will  not  be 
relieved  of  the  requirement  to 
substantiate  the  amount  of  each 
business  use  (i.e.,  the  business  mileage), 
or  the  time  and  business  purpose  of 
each  use.  See  paragraphs  (b)(2)  and  (c) 
of  this  section. 

(k)  and  (1)  [Reserved].  For  further 
guidance,  see  §  1.274-5T{k)  and  (1). 

(m)  Effective  date.  This  section 
applies  to  expenses  paid  or  incurred 
after  December  31,  1997. 

PAR.  5.  Section  1.274-5T  is  amended 
by: 

1.  Revising  paragraphs  (c)(2)(iii), 
(f)(4),  (g)  and  (j). 

2.  Adding  a  sentence  at  the  end  of 
paragraph  (m). 

The  revision  and  addition  read  as 
follows: 

§1.274-5T    Substantiation  requirements. 

***** 

(c)  *  *  *      • 
(2)  *  *  * 
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(iii)  [Reserve  i).  For  further  guidance, 
see§1.274-5(c  (2)(iii). 

(4)  (Reservec  ] 
see§1.274-5(fj(4) 


(g)  [Reservec 
see  §1.274-5(1 1 

*        *        * 

(j)  [Reserved 
see§1.274-5(j 


1.274-5 


DEPARTMEN 


For  further  guidance, 
). 

k  * 

For  further  guidance, 

*        * 

For  further  guidance. 


(m)  Effective  date.  *  *  *  Paragraphs 
(c)(2)(iii),(f){4),{g),and{j)ofthis 
section  apply  to  expenses  paid  or 
incurred  after  December  31,  1997. 

§1.274{dH     [REMOVED] 

Par.  6.  Section  1.274(d)-l  is  removed. 
§1.274(d)-1T    [REMOVED] 

Par.  7.  Section  1.274(d)-lT  is 
removed. 


«        * 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  8.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  9.  In  §  602.101,  paragraph  (h)  is 
amended  by  adding  the  following  entry 
to  the  table: 

§602.101    0MB  Control  numbers 

***** 

(b)  *  *  * 


CFR  part  or  section  where  identified  and  described 


Cun-ent  0MB  con- 
trol No. 


1545-0771 


Robert  E.  Wenze  , 

Deputy  Commisi  toner  of  Internal  Revenue. 

Approved:  De(  ember  28,  1999. 
Jonathan  Talism  an. 

Acting  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  00-138  !  Filed  1-21-00;  3:06  pm] 
BILUNG  CODE  4830  01-4J 


Department 
Engineers 


OF  DEFENSE 
odthe  Army;  Corps  of 


33  CFR  Part  2Q7 
Navigation  Regulations 

agency:  U.S.  /  jmy  Corps  of  Engineers, 

DoD. 

ACTION:  Final  ilile. 


Lock  and  Dam 
Dam,  at  Lower 


Columbia  and 


SUMMARY:  ThelU.S.  Army  Corps  of 
Engineers  is  ai  lending  its  regulations 
which  establis  i  restricted  areas  at 
Bonneville  Locfk  and  Dam.  at  McNary 
at  Ice  Harbor  Lock  and 
Monumental  Lock  and 
Dam,  at  Little  i  Joose  Lock  and  Dam,  and 
at  Lower  Gran  te  Lock  and  Dam  on  the 
Snake  Rivers,  Oregon  and 


Washington.  T  le  Corps  is  making 


adjustments  ir 
boundaries  to 
of  vessel  safety 


the  restricted  area 

jrovide  a  greater  margin 

from  sudden  dangerous 


currents,  turbi  lence,  and  whirlpools 


caused  by  the 


operation  of  spillways. 


electrical  gene  rators,  and  navigation 
locks.  Vessels,  except  Government 
vessels,  are  pr  )hibited  within  the 
restricted  area  >.  The  restricted  areas 
upstream  and  iownstream  from  the 
spillways  can  je  extremely  dangerous 
should  vessels  be  in  the  restricted  area 


when  water  is  released.  The  electrical 
generators  and  spillway  gates  are 
remotely  controlled  from  Portland  and 
not  operated  by  personnel  at  the  facility. 
The  equipment  can  be  activated  within 
seconds,  creating  very  dangerous  water 
currents,  turbulence,  and  whirlpools. 
Operation  of  the  navigation  lock  also 
creates  a  very  dangerous  condition  in 
the  downstream  area.  Water  that  is 
discharged  from  the  lock  discharge 
culvert  can  create  waves  up  to  6  feet 
high.  Therefore,  the  downstream  areas 
are  reclassified  from  "hazardous"  to 
"restricted"  at  McNary  Lock  and  Dam, 
Columbia  River,  River  Mile  292.0;  at  Ice 
Harbor  Lock  and  Dam,  Snake  River, 
River  Mile  9.7;  at  Lower  Moniunental 
Lock  and  Dam,  Snake  River,  River  Mile 
41.6;  at  Little  Goose  Lock  and  Dam, 
Snake  River,  River  Mile  70.3;  and  at 
Lower  Granite  Lock  and  Dam,  Snake 
River,  River  Mile  107.5.  A  change  in 
alignment  of  the  upstream  restricted 
areas  at  Bonneville  Lock  and  Dam,  at 
McNary  Lock  and  Dam  and  at  Ice 
Harbor  Lock  and  Dam  are  to  provide 
additional  protection  for  the  boating 
public. 

DATES:  The  final  rule  is  effective 
February  25,  2000. 

ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  ATTN:  CECW-OD,  20 
Massachusetts  Avenue,  NW., 
Washington,  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  Hilton,  Dredging  and  Navigation 
Branch,  CECW-OD  at  (202)  761-8830, 
or  Jim  Runkles,  (541)  374-8344,  ext.  254 
for  Bonneville  Lock  and  Dam  or  Ms. 
Ann  Glassley  at  (509)  527-7115  for 
McNary,  Ice  Harbor,  Lower 


Monumental,  Little  Goose,  and  Lower 
Gr^ite  Locks  and  Dams. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  proposed  rulemaking  was  published 
on  Wednesday,  October  13,  1999,  vol. 
64,  No.  197,  pages  55441—55442. 
Pvusuant  to  its  authorities  in  Sections  4, 
7,  and  28  of  the  Rivers  and  Harbors  Act 
of  1917  (40  Stat.  266;  33  U.S.C.  1)  and 
Chapter  XIX  of  the  Army 
Appropriations  Act  of  1919  (40  Stat. 
892;  33  U.S.C.  3),  the  Corps  is  amending 
its  regulations  in  33  CFR  Part 
207.718(v),  (w)(l),  (w)(4),  (w)(  5),  (w)(6), 
(w)(7),  and  {w)(8).  Paragraph  (v)  is 
deleted  since  the  area  below  the  dams 
at  McNary,  Ice  Harbor,  Lower 
Moniunental,  Little  Goose,  and  Lower 
Granite  is  changed  from  "hazardous"  to 
"restricted".  Signs  mark  the  restricted 
areas.  The  redesignation  of  the 
downstream  area  from  "hazardous"  to 
"restricted"  is  to  prohibit  vessels, 
except  government  vessels,  from 
entering  the  area.  Under  a  hazardous 
designation,  vessels  could  enter  at  their 
own  risk.  An  increase  in  fishing  vessels 
into  the  hazeirdous  area  in  pursuit  of 
adult  salmon  and  steelhead  is  of  great 
concern,  since  the  electrical  generators 
and  spillway  gates  are  operated 
remotely  from  Portland.  There  are  no 
personnel  at  the  dam  to  warn  boaters  of 
an  immediate  release  of  water. 
Paragraph  (w)(l)  is  amended  to  provide 
an  additional  margin  of  safety  for 
recreational  boaters  operating  above  and 
below  Bonneville  Lock  and  Dam  during 
the  discharge  of  water  from  the  Juvenile 
Bypass  System  outfall  structures. 
Paragraphs  (w)(4),  (w)(5),  (w)(6),  (w)(7), 
and  (w)(8)  are  amended  to  provide  a 
greater  margin  of  safety  for  recreational 
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boaters  from  sudden  dangerous 
currents,  turbulence  and  whirlpools 
caused  by  the  operation  of  spillways, 
electrical  generators,  and  navigation 
locks.  Operation  of  the  electrical 
generators  and  spillway  gates  are 
remotely  controlled  from  Portland. 
Oregon.  The  regulation  governing  the 
navigation  locks  and  approach 
channels.  Coliunbia  and  Snake  Rivers. 
Washington  and  Oregon.  33  CFR 
207.718  was  adopted  on  January  23, 
1978  (43  FR  3115).  The  last  amendment 
to  33  CFR  207.718  was  April  4. 1991  (56 
FR  13765).  This  final  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12866.  As  required  by  the  Regulatory 
Flexibility  Act.  the  Corps  of  Engineers 
certifies  that  this  final  rule  would  not 
have  a  significant  impact  on  small 
business  entities. 

Comments  on  the  Proposed  Rule 

No  comments  were  received  to  the 
October  13. 1999.  Federal  Register 
notice  of  proposed  rulemaking. 
However,  there  was  an  error  in  the 
proposed  upstream  restricted  area 
boimdaries  at  Ice  Harbor  Lock  and  Dam. 
Lower  Moniunental  Lock  and  Dam,  and 
Little  Goose  Lock  and  Dam.  The  Corps 
Walla  Walla  District  issued  a  public 
notice  on  December  16,  1988,  regarding 
proposed  changes  to  restricted  area 
boundaries  at  McNary,  Ice  Harbor, 
Lower  Monumental  and  Little  Goose 
Locks  and  Dams.  However,- the 
restricted  area  boundaries  in  the 
October  13,  1999,  Federal  Register 
contained  errors  in  direction  and 
distances  from  the  December  16, 1988 
public  notice.  The  revised  restricted 
upstream  boundary  at  Ice  Harbor  Dam 
provides  a  greater  distance  from  the 
dam  to  protect  boaters.  The  revised 
restricted  upstream  boimdary  at  Lower 
Monumental  Dam  shifts  the  north 
boundary  waterward  to  place  the  boat 
ramp  outside  the  restricted  area.  The 
upstream  restricted  area  boimdary  line 
at  Little  Goose  Dam  that  runs  on  an 
angle  of  345°  26'  true  for  a  distance  of 
620  yards  to  the  north  shore  is  amended 
to  delete  the  distance,  since  the  shore 
line  is  subject  to  change  by  lake  level 
fluctuations  and  natiu-al  causes. 

List  of  Subjects  in  33  CFR  Part  207 

Navigation  (water),  Water 
transportation.  Vessels. 

For  reasons  set  out  in  the  preamble, 
Title  33,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended,  as 
follows: 


PART  207— NAVIGATION 
REGULATIONS 

1.  The  authority  citation  for  Part  207 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C.  1). 

2.  Section  207.718  is  amended  by 
removing  and  reserving  paragraph  (v) 
and  revising  paragraphs  (w)(l),  (w){4), 
{w)(5),  (w)(6).  (w)(7),  and  (w)(8)  to  read 
as  follows: 

§  207.71 8    Navigation  loclcs  and  approach 
channels,  Columbia  and  Snake  Rivers, 
Oreg.  and  Wash. 

***** 

(v)  [Reserved] 

(w) *  *  * 

(1)  At  Bonneville  Lock  and  Dam.  The 
water  restricted  to  all  vessels,  except 
Government  vessels,  are  described  as  all 
waters  of  the  Coliunbia  River  and 
Bradford  Slough  within  1,000  feet  above 
the  first  powerhouse,  spillway,  and 
second  powerhouse  (excluding  the  new 
navigation  lock  channel)  and  all  waters 
below  the  first  powerhouse,  spillway, 
second  powerhouse,  and  old  navigation 
lock.  This  is  bounded  by  a  line 
.commencing  from  the  westernmost  tip 
of  Robins  Island  on  the  Oregon  side  of 
the  river  and  running  in  a  South  65 
degrees  West  direction  a  distance  of 
approximately  2,100  feet  to  a  point  50 
feet  upstream  of  the  Hamilton  Island 
Boat  Ramp  on  the  Washington  shore. 
Signs  designate  the  restricted  areas.  The 
approach  chaimel  to  the  new  navigation 
lock  is  outside  the  restricted  area. 
***** 

(4)  At  McNary  Lock  and  Dam.  The 
waters  restricted  to  all  vessels,  except  to 
Government  vessels,  are  described  as  all 
waters  commencing  at  the  upstream  end 
of  the  Oregon  fish  ladder  thence 
running  in  the  direction  of  39°  28'  true 
for  a  distance  of  540  yards;  thence  7°  49' 
true  for  a  distance  of  1,078  yards;  thence 
277°  10'  for  a  distance  of  468  yards  to 
the  upstream  end  of  the  navigation  lock 
guidewall.  The  downstream  limits 
commence  at  the  downstream  end  of  the 
navigation  lock  guidewall  thence  to  the 
south  (Oregon]  shore  at  right  angles  and 
parallel  to  the  axis  of  the  dam.  Signs 
designate  the  restricted  areas. 

(5)  At  Ice  Harbor  Lock  and  Dam.  The 
waters  restricted  to  all  vessels,  except 
Government  vessels,  are  described  as  all 
waters  within  a  distance  of  about  800 
yards  upstream  of  the  dam  lying  south 
of  the  navigation  lock  and  bound  by  the 
line  commencing  at  the  upstream  end  of 
the  guidewall,  and  running  a  direction 
of  91°  10'  true  for  a  distance  of  575 
yards;  thence  162°  45'  to  the  south 
shore,  a  distance  of  about  385  yards. 
The  downstream  limits  commencing  at 
the  downstream  end  of  the  guidewall; 


thence  to  the  south  shore,  at  right  angles 
and  parallel  to  the  axis  of  the  dam. 
Signs  designate  the  restricted  areas. 

(6)  At  Lower  Monumental  Lock  and 
Dam.  The  waters  restricted  to  all 
vessels,  except  Government  vessels,  are 
described  as  all  waters  commencing'  at 
the  upstream  of  the  navigation  lock 
guidewall  and  running  in  a  direction  of 
46°  25'  true  for  a  distance  of  344  yards; 
thence  326°  19'  true  for  a  distance  of  362 
yards;  thence  243°  19'  true  for  a  distance 
of  218  yards;  thence  275°  59'  true  to  the 
north  shore  a  distance  of  about  290 
yards.  The  downstream  limits 
commence  at  the  downstream  end  of  the 
navigation  lock  guidewall;  thence  to  the 
north  shore,  at  right  angles  and  parallel 
to  the  axis  of  the  dam.  Signs  designate 
the  restricted  areas. 

(7)  At  Little  Goose  Lock  and  Dam.  The 
waters  restricted  to  all  vessels,  except 
Government  vessels,  are  described  cis  all 
waters  commencing  at  the  upstream  of 
the  navigation  lock  guidewall  and 
running  in  a  direction  of  60°  37'  true  for 
a  distance  of  676  yards;  thence  345°  26' 
true  to  the  north  shore.  The  downstream 
limits  commence  512  yards  downstream 
and  at  right  angles  to  the  axis  of  the  dam 
on  the  south  shore;  thence  parallel  to 
the  axis  of  the  dam  to  the  north  shore. 
Signs  designate  the  restricted  areas. 

(8)  At  Lower  Granite  Lock  and  Dam. 
The  waters  restricted  to  all  vessels, 
except  Government  vessels,  are 
described  as  all  waters  commencing  at 
the  upstream  of  the  navigation  lock 
guidewall  thence  running  in  the 
direction  of  131°  31'  true  for  a  distance 
of  608  yards;  thence  210°  46'  true  to  the 
south  shore,  a  distance  of  about  259 
yards.  The  downstream  hmits 
commence  at  the  downstream  end  of 
navigation  lock  giddewall;  thence  to  the 
south  shore,  at  right  angles  and  parallel 
to  the  axis  of  the  dam.  Signs  designate 
the  restricted  areas. 


Dated;  January  18,  2000. 
Approved: 
Eric  R.  PotU. 

Colonel,  U.S.  Army,  Executive  Director  of 

Civil  Works. 

[FR  Doc.  00-1631  Filed  1-25-00;  8:45  am) 

BH.UNG  CODE  3nO-AR-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN87-1a;FRL-q527-8] 


PolBt 


Approval  of 
Progress  Plan: 


1996  Rate  of 
Indiana 


AGENCY:  Envirarunental  Protection 

Agency  (EPA). 

ACTION:  Direct  ftnal  rule. 


summary:  In  thjs  action,  EPA  is 
approving  the  Lake  and  Porter  Counties, 
Indiana  Post- 19  96  Rate  of  Progress 
(ROP)  Plan,  inc  uding  a  1990  inventory 
adjustment,  as  i  evisions  to  the  State 
hnplementatioo  Plan  (SIP).  The  Indiana 
Department  of  I  invironmental 
Management  (E  )EM)  submitted  the  Post- 
1996  ROP  Plan  on  December  17,  1997, 
with  a  supplemental  submission  on 
January  22.  199  3. 

The  control  s  xategies  in  the  plan  are 
designed  to  red  iice  volatile  organic 
compounds  ( V(  )C)  emissions  in  Lake 
and  Porter  Counties  by  9  percent  (%) 
from  1990  base  ine  levels.  The  Clean  Air 
Act  (the  Act)  re  quires  that  these 
reductions  occi  j  by  November  15, 1999. 
The  Post-1996  1  tOP  Plan  is  designed  to 
reduce  VOC  en  issions  in  Lake  and 
Porter  Counties  by  at  least  77,366 
pounds  (lbs)  pe  r  day;  from  a  projected 
369,387  lbs/da]  to  292,021  poimds/day. 

VOC  emissio  is  combine  with  oxides 
of  nitrogen  in  t]  le  atmosphere  to  form 
ground-level  oaone,  a  pollutant  which 
can  cause  inflammation  of  the  lungs, 
decrease  lung  capacity,  and  aggravate 
asthma.  The  pu  rpose  of  this  Federal 
Register  action  is  to  explain  what  EPA 
is  approving  an  d  to  discuss  the  rationale 
for  today's  appi  oval. 
DATES:  This  ml  j  is  effective  on  March 
27,  2000,  unles  i  EPA  receives  relevant 
adverse  written  comments  by  February 
25.  2000.  If  EPJ .  receives  adverse 
comment,  it  wi  1  publish  a  timely 
withdrawal  of  tpe  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  ta  :e  effect. 
ADDRESSES:  Wr  tten  comments  should 
be  addressed  tc : 

J.  Elmer  Bort;  :er.  Chief,  Regulation 
Development  S  jction,  Air  Programs 
Branch  (AR-18  ),  U.S.  Environmental 
Protection  Agei  icy,  77  West  Jackson 
Boulevard.  Chi  :ago.  Illinois  60604. 

Copies  of  the  SIP  revision  request  for 
this  direct  fina  rule  are  available  for 
inspection  at  tl  e  U.S.  Environmental 
Protection  Agency,  Region  5.  Air  and 
Radiation  Divii  ion,  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604. 
Please  telephone  Ryan  Bahr  at  (312) 
353—4366,  befc  re  visiting  the  Region  5 
office. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ryan  Bahr.  Environmental  Engineer, 
Regulation  Development  Section,  at 
(312) 353-4366. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us",  or  "our",  are  used  we  mean 
EPA.  This  Supplementary  Information 
section  is  organized  as  follows: 

I.  General  Information  on  this  Approval 
What  is  EPA  approving? 

Why  is  EPA  approving  this  submittal? 
Who  is  affected  by  this  action? 

II.  Background  on  IDEM  Submittal 
What  is  a  Post-1996  ROP  Plan? 

What  pollutants  does  the  IDEM  Post-1996 

ROP  Plan  reduce? 
What  geographic  area  does  the  IDEM  Post- 
1996  ROP  Plan  affect? 
Why  did  IDEM  submit  a  SIP  revision 

request  for  the  Post- 1996  ROP  Plan? 
What  information  did  IDEM  submit  in  its 

request? 
What  mobile  source  budget  did  IDEM 

identify  in  the  Post-1996  ROP  Plan? 
What  action  has  EPA  previously  taken  on 

the  mobile  source  budget? 
What  public  review  opportunities  did 

IDEM  provide  for  the  Post-1996  ROP 

Plan? 
What  prior  action  has  EPA  taken  on  Rate 

of  Progress  Plans  for  Lake  and  Porter. 

Counties  Indiana? 
ni.  Content  of  IDEM  Submittal 
What  changes  did  IDEM  make  to  the  1990 

VOC  emission  inventory  in  this 

submission? 
What  control  strategies  did  IDEM 

implement  to  achieve  reductions? 
The  Post-1996  ROP  Plan  control  strategies 

and  their  emission  reductions. 
The  Post-1996  ROP  Plan  control  strategies; 

emission  reduction  calculations. 

IV.  EPA  analysis  of  IDEM  submittal 
What  guidance  documents  and 

requirements  apply  to  the  Post- 1996  ROP 

Plan  submittal? 
Why  was  the  1996  15  Percent  ROP  Target 

Level  for  Lake  and  Porter  Counties 

recalculated? 
How  was  the  1996  Target  Emission  Level 

for  Lake  and  Porter  Counties 

recalculated? 
How  was  the  Post- 1996  ROP  Plan  required 

emission  reduction  calculated? 
Why  is  EPA  approving  the  Post-1996  ROP 

Plan  submittal? 

V.  Final  Rulemaking  Action 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Executive  Order  13045 

C.  Executive  Order  13084 

D.  Executive  Order  13132 

E.  Regulatory  Flexibility  Act 

F.  Unfunded  Mandates 

G.  Submission  to  Congress  and  the 
Comptroller  General 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Petitions  for  Judicial  Review 


I.  General  Information  on  this 
Approval 

What  is  EPA  approving? 

In  today's  action.  EPA  is  approving 
the  Lake  and  Porter  Comities,  Indiana 
Post-1996  Rate  of  Progress  (ROP)  Plan, 
including  a  1990  inventory  adjustment, 
as  a  revision  to  the  State 
Implementation  Plan  (SIP).  IDEM 
submitted  these  items  on  December  17, 
1997,  and  January  22.  1998. 

Why  is  EPA  approving  this  submittal? 

The  Post-1996  ROP  Plan  satisfies  the 
requirements  of  the  Clean  Air  Act. 
Specifically,  the  plan; 

•  Revises  the  1990  base  year  emission 
inventory, 

•  Identifies  control  measures  to 
achieve  a  projected  9%  VOC  emission 
reduction  in  Lake  and  Porter  Counties, 

•  Documents  the  9%  reductions  to 
occiu  by  November  15, 1999.  and, 

•  Identifies  a  1999  mobile  soxure 
emissions  budget  for  VOC. 

EPA  found  that  the  Post-1996  ROP 
Plan  contains  77.660  poimds  VOC/day 
of  emission  reductions  in  Lake  and 
Porter  Coimties  that  are  creditable.  This 
exceeds  the  required  reduction  of 
77,366  pounds  VOC/day.  The  Act 
requires  these  reductions  because  VOC 
emissions  combine  with  oxides  of 
nitrogen  in  the  atmosphere  to  form 
ground-level  ozone,  a  pollutant  which 
can  cause  inflammation  of  the  lungs, 
decrease  lung  capacity,  and  aggravate 
asthma. 

Section  182(c)(2)(B)  of  the  Act 
requires  submittal  of  a  demonstration 
that  the  SIP  will  result  in  a  9%  emission 
reduction  by  November  15, 1999.  This 
9%  needs  to  be  in  addition  to  the 
emission  reduction  requirement  for  a 
15%  reduction  by  November  15,  1996. 
Indiana  submitted  the  demonstration  as 
part  of  the  Post-1996  ROP  Plan. 

Who  is  affected  by  this  action? 

The  Post-1996  ROP  Plan  refers  to 
various  emission  control  regidations 
which  IDEM  estimates  will  achieve  the 
9%  emission  reductions  for  Lake  and 
Porter  Counties.  The  regulations,  both 
Federal  and  State,  impact  a  wide  variety 
of  industries  and  businesses.  For  the 
most  part,  these  regidations  have 
already  been  implemented.  All  of  them 
have  already  been  approved  into  the  SIP 
or  promulgated  by  EPA.  Today's 
approval  does  not  establish  any  new 
requirements.  The  plan  identifies  and 
documents  how  existing  SEP  and 
Federal  regulations  achieve  the 
necessary  9%  emission  reductions.  The 
plan,  by  documenting  emission 
reductions,  demonstrates  the  progress^ 
being  made  toward  cleaner  air  for  the 
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people  that  live  and  work  in  Lake  and 
Porter  Counties,  Indiana. 

n.  Background  on  IDEM  Submittal 

What  is  a  Post-1996  Rate  Of  Progress 
(ROP)  Plan? 

A  Post- 1996  ROP  Plan  documents  the 
control  strategies  a  State  is 
implementing  to  reduce  emissions  of 
ozone  precinsors  by  9%  from  1990 
baseline  emissions.  Section  182(b)(1)  of 
the  Act  requires  States  to  develop  these 
Post-1996  ROP  Plans  for  ozone 
nonattainment  areas  which  have  been 
classified  as  serious  and  above.  Lake 
and  Porter  Counties  are  classified  as 
severe  nonattainment  for  ozone.  To  be 
approvable,  a  State  must  show  diat  the 
9%  emission  reduction  will  occxn  by 
November  15,  1999. 

The  Plan  is  called  a  "Post-1996"  ROP 
Plan  because  the  Act  also  requires  that 
by  November  15,  1996,  the  States 
implement  control  strategies  achieving 
15%  emission  reduction  for  ozone 
nonattainment  areas  classified  as 
moderate  and  above.  The  Post-1996  ROP 
Plan  continues  the  3%  per  year 
reductions  from  November  16, 1996, 
•through  November  15, 1999. 

What  pollutants  does  the  IDEM  Post- 
1996  ROP  Plan  Reduce? 

The  IDEM  Post-1996  ROP  Plan 
identififes  VOC  control  strategies.  VOC 
emissions  combine  with  oxides  of 
nitrogen  in  the  atmosphere  to  form 
groimd-level  ozone.  Ozone  can  cause 
inflammation  of  the  lungs,  decrease 
lung  capacity,  and  aggravate  asthma. 

What  geographic  area  does  the  IDEM 
Post- 1996  ROP  Plan  affect? 

IDEM's  Post-1996  ROP  Plan  is 
applicable  to  the  severe  ozone, 
nonattainment  area  of  Lake  and  Porter 
Counties,  Indiana.  Lake  and  Porter 
Coimties  are  part  of  the  Chicago-Gary- 
Lake  County  ozone  nonattainment  area, 
which  is  classified  as  severe 
nonattainment  for  ozone. 

Why  did  IDEM  submit  a  SIP  revision 
request  for  the  Post-1996  ROP  Plan? 

Lake  and  Porter  Coimties  are 
classified  as  severe  nonattainment  for 
ozone.  For  that  reason,  section 
182(c)(2)(B)  of  the  Act  requires  that 
these  areas  reduce  emissions  of  ozone 
precursors  by  3%  per  year,  and  that  the 
State  submit  a  Post- 1996  ROP  Plan  to 
identify  and  document  those  reductions. 

What  information  did  IDEM  submit  in 
its  request? 

On  December  17,  1997,  Indiana 
submitted  to  EPA  the  Lake  and  Porter 
Counties  Indiana  Post-1996  ROP  Plan. 
EPA  found  this  submittal  to  be  complete 


in  a  letter  to  IDEM  dated  December  30, 
1997. 

The  ROP  Plan  contains 
documentation  and  control  strategies  for 
both  the  9%  reduction  requirement  and 
3%  contingency  measures,  as  well  as  a 
revision  to  the  1990  VOC  emission 
inventory.  The  contingency  measures 
include  agreed  orders  for  Keil  Chemical 
and  United  States  Steel  Gary  Works. 
EPA  will  address  the  contingency 
measures  and  these  agreed  orders  in  a 
subsequent  rulemaking  action. 

The  submittal  also  contains  a  mobile 
source  emission  budget  for  VOC.  IDEM 
supplemented  its  submittal  on  January 
22,  1998,  to  clearly  identify  the  mobile 
source  emission  budget. 

What  Mobile  Source  Budget  did  IDEM 
identify  in  the  Post- 1996  ROP  Plan? 

IDEM  supplemented  its  submittal  on 
January  22,  1998  to  clearly  identify  a 
1999  mobile  soxuce  budget  for  VOCs  of 
40,897  poimds  VOC  per  summer  day,  as 
contained  in  Table  16  of  the  Post-1996 
ROP  Plan. 

What  action  has  EPA  previously  taken 
on  the  mobile  source  budget? 

At  the  time  that  EPA  received  this 
submittal,  the  transportation  rules  (62 
FR  43780)  required  EPA  to  review 
mobile  source  budgets  within  45  days  of 
submittal.  After  receiving  the 
supplemental  submittal  regarding  the 
budget  on  January  22,  1998,  EPA 
completed  that  review  of  the  budget. 
EPA  found  the  1999  VOC  budget  of 
40,897  poimds  VOC  per  summer  day 
adequate  in  a  February  2,  1998,  letter. 
Since  that  time,  Lake  and  Porter 
Counties  have  been  required  to  restrict 
their  1999  modeled  mobile  source  VOC 
emissions  to  below  that  budget. 

What  public  review  opportunities  did 
IDEM  provide  for  the  Post- 1 996  ROP 
Plan? 

On  October  13, 1997,  IDEM  published 
a  notice  of  public  hearing  for  the  Post- 
1996  ROP  Plan  and  opened  a  public 
conunent  period  through  December  1 , 
1997.  IDEM  held  a  public  hearing  on  the 
proposed  ROP  Plan  on  November  13, 
1997.  The  submittal  summarizes  the 
public  comments  and  IDEM's  responses 
to  those  comments. 

What  prior  action  has  EPA  taken  on 
Rate  of  Progress  Plans  for  Lake  and 
Porter  Counties  Indiana? 

On  April  3,  1997,  EPA  proposed 
approval  and  solicited  public  comment 
on  Indiana's  15%  ROP  plan.  EPA 
finalized  approval  of  the  15%  ROP  plan 
on  July  18,  1997  (62  FR  38457).  The 
15%  ROP  plan  was  designed  to  reduce 


VOC  emissions  in  Lake  and  Porter 
Counties  by  68,242  pounds  per  day. 

m.  Content  of  IDEM  Submittal 

What  changes  did  IDEM  make  to  the 
1990  VOC  emission  inventory  in  this 
submission? 

IDEM  has  revised  the  1990  Lake  and 
Porter  Counties  base  year  VOC 
emissions  inventory.  The  revision 
increases  the  base  year  VOC  emissions 
inventory  by  195,349  pounds/day,  a 
46%  increase.  The  resulting  1990  VOC 
emissions  inventory  for  Lake  and  Porter 
Counties  is  620,070  pounds/day  (typical 
weekday  emissions  during  the  period  of 
June  through  August). 

Both  the  15  percent  ROP  plan  and  the 
Post-1996  ROP  Plan  depend  on  the  level 
of  the  1990  base  year  VOC  emissions. 
EPA  has  encouraged  the  States  to 
update  the  1990  base  year  emissions  as 
needed,  and  to  make  appropriate 
changes  in  ROP  plans.  EPA  recognizes 
that  the  base  year  emissions  estimates 
(or  the  estimated  emissions  for  any 
other  year)  are  not  fixed  over  time  and 
that  new  data  can  improve  these 
estimates.  Such  is  the  case  in  this  ROP 
submittal. 

In  July  and  August  1993,  the  United 
States  Steel  Corporation  (US  Steel) 
commented  to  IDEM  on  the  1990  base 
year  inventory.  US  Steel  stated  that  the 

1990  base  year  emissions  inventory 
underestimated  VOC  emissions  from  the 
US  Steel  coke  oven  by-product  recovery 
plant.  When  IDEM  received  these 
comments,  it  was  in  the  final  stages  of 
preparing  the  base  year  emissions 
inventory  and  did  not  have  time  to 
further  investigate  US  Steel's  claim 
prior  to  submitting  the  inventory  to  the 
EPA. 

EPA  approved  IDEM's  1990  base  year 
emissions  inventory  for  Lake  and  Porter 
Counties  on  January  4,  1995  (60  FR 
375).  The  rulemaking  suggested  that 
IDEM  give  further  consideration  to  the 
comments  of  US  Steel  and 
acknowledged  that  IDEM  would  need 
extra  time  to  consider  relevant  data 
prior  to  amending  the  base  year 
emissions  inventory,  if  warranted. 

After  taking  a  more  detailed  look  at 
the  emissions  fitim  the  coke  oven  by- 
product recovery  sector,  IDEM 
concluded  that  it  was  appropriate  to 
revise  the  1990  base  year  emissions 
inventory.  Both  State  rule  326  lAC  14- 
9  and  the  Federal  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
(NESHAP)  regulate  benzene  emissions 
from  coke  oven  by-product  recovery 
plants.  The  rules  were  implemented  in 

1991  and  not  1990,  as  assumed  in  the 
original  1990  base  year  emissions 
inventory.  IDEM  is  now  correcting  this 
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compliance  data  from  US  Steel, 
allowing  IDEM  to  more  accurately 
determine  the  correct  1990  emissions 
level. 

IDEM  concluded  that  the  1990  base 
year  emissions  were  significantly  higher 
than  the  base  year  inventory  originally 
adopted  and  has  requested  that  the  1990 


SIP  base  year  inventory  be  adjusted 
accordingly. 

What  control  strategies  did  IDEM 
implement  to  achieve  reductions? 

The  Post-1996  ROP  Plan  Control 
Strategies  and  their  Emission 
Reductions. 


Control  Strategies 


Emission  Standards  (40  CFR  Part  90) 

Liquid   Storage   Reasonably  Available 

(326     lAC     8-9)      (40     CFR 


(40  CFR  Part  63  Subpart  L) 
Reduction  


Emission 

Reductions 

(Pounds 

VOC/day) 


55,371 

6,666 

575 

6,034 
2,700 


6,314 
77,660 


Date  of  EPA  Promulgation  or  Approval 


Promulgated  September  14,  1989  (54  FR  38044)  Amended  Sep- 
tember 19,  1991  (56  FR  47404) 
Approved  June  15.  1995  (60  FR  31412) 

Promulgated  February  16,  1994  (59  FR  7716) 

Promulgated  July  3,  1995  (60  FR  34581) 
Approved  January  17.  1997  (62  FR  2593) 


Promulgated  October  27,  1993  (58  FR  57911) 
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category.  It  was  scheduled  for 
implementation  in  1990,  but  was 
actually  implemented  in  1991.  EPA 
approved  the  rule  as  part  of  the  State's 
Reasonably  Available  Control 
Technology  (RACT)  SIP  on  September 
17,  1992  (57  FR  42889). 

IDEM  has  requested  credit  in  its  Post- 
1996  ROP  Plan  for  reductions  from  coke 
oven  by-product  recovery  plants  that 
went  beyond  rule  326  LAC  14-9.  EPA 
believes  this  approach  is  consistent  with 
EPA  guidance  which  provides  that  only 
the  emission  reductions  from  NESHAPS 
that  go  beyond  RACT  rules  in  existence 
before  November  15, 1990,  can  be 
credited  in  ROP  plans.  Based  on  this 
guidance,  the  State  determined  the 
emission  reduction  resulting  from  the 
NESHAP  that  went  beyond  that  of  rule 
326  lAC  14-9. 

IDEM  has  determined  that  the 
NESHAP  has  resulted  in  additional  VOC 
emission  reductions  of  45,300  pounds/ 
day  at  the  US  Steel  mill  and  10,071 
poimds/day  at  the  Bethlehem  Steel  mill, 
for  a  total  additional  VOC  emission 
reduction  of  55,371  pounds/day. 

Furthermore,  EPA  has  determined 
that  while  the  reductions  from  326  LAC 
14-9  are  not  creditable  toward  the  9% 
reduction  requirements,  they  should  be 
removed  from  the  baseline  emission 
inventory  before  determining  the 
required  reductions  for  the  ROP 
purposes.  This  approach  acknowledges 
that  while  these  reductions  were  not 
actually  made  before  1990,  they  are  also 
not  part  of  the  1990  Act's  ROP  process. 

Inland  Steel  Coke  Oven  Battery 
Shutdowns.  Indiana  rule  326  LAC  6-1- 


10.l(k){5)  (adopted  by  the  State  in 
March  1993),  required  Inland  Steel  Flat 
Products  to  shut  down  coke  batteries 
numbers  6  through  11  before  November 
1996.  Inland  Ste^  no  longer  holds  a 
valid  operating  permit  for  these  coke 
batteries.  In  addition,  based  on  a 
consent  decree  between  the  State  and 
Inland  Steel,  Inland  Steel  cannot  bank 
the  VOC  emission  reductions  from  these 
coke  battery  closures  for  future  use. 
IDEM  considers  them  to  be  permanent 
emission  reductions. 

IDEM  notes  that,  since  it  found 
emissions  from  the  coke  oven  by- 
products recovery  to  be  higher  than  was 
originally  reported  in  the  1990  base  year 
inventory,  additional  emission 
reduction  credits  are  available.  Note  that 
IDEM  increased  the  1990  base  year  VOC 
emissions  in  this  source  category,  as 
discussed  above. 

To  calculate  the  emission  reduction 
credit  for  this  source,  IDEM  had  to  take 
into  account  emission  reduction  credits 
already  applied  in  prior  submitteds,  in 
particular  in  the  15  percent  ROP  plan, 
to  avoid  double  counting.  IDEM 
increased  the  resolution  of  the 
emissions  inventory  for  this  soiu-ce  so 
that  it  could  consider  the  impacts  of  the 
previously  implemented  rule  326  LAC 
14—9  and  previously  credited  controls. 

IDEM  foimd  that  it  could  credit  an 
additional  VOC  emission  reduction 
(beyond  that  credited  in  the  15  percent 
ROP  plan)  of  6,666  pounds/day  to  the 
Inland  Steel  coke  oven  battery 
shutdowns.  The  IDEM  submittal  credits 
6,288  pounds/day  to  the  9  percent  ROP 
emission  reduction  requirement,  and 
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378  pounds/day  to  the  3  percent 
contingency  requirement.  However, 
EPA  is  today  crediting  the  full  6,666 
pounds  VOC/day  toward  the  9% 
requirement.  This  excess  reduction 
accounts  for  discrepancies  identified  in 
other  sections  of  IDEM's  submittal. 

IDEM  had  credited  a  VOC  emission 
reduction  of  3,984  pounds/day  for  this 
source  closure  in  prior  air  quality  plan 
submittals,  and  is  not  taking  credit  for 
that  portion  in  the  9  percent  post- 1996 
ROP  Plan. 

Effects  of  Reformulated  Gasoline  on 
Small,  Non-Road  Engines.  The  emission 
reduction  for  this  source  category 
applies  to  2-stroke  and  4-stroke  non- 
road  engines.  The  emission  reduction 
results  from  the  implementation  of  the 
Act's  requirement  for  the  use  of 
reformulated  gasoline  in  ozone 
nonattainment  areas  classified  as  severe 
and  above. 

To  determine  the  emission  reduction 
credit,  IDEM  used  August  1993 
guidance  from  EPA  to  calculate  the 
emission  reduction  by  engine  type.  The 
emission  reductions  only  apply  to 
exhaust  and  evaporative  emissions. 
Based  on  the  EPA  guidance,  IDEM  did 
not  account  for  emission  reductions 
resulting  from  changes  in  refueling 
emissions. 

Tables  1  and  17  of  the  Post-1996  ROP 
Plan,  document  a  VOC  emission 
reduction  of  1,292  pounds/day  for  this 
source  category.  However,  the  detailed 
emissions  summary  contained  in 
Appendix  C-1  of  the  submittal 
calculates  a  VOC  emission  reduction  of 
575  pounds  per  day.  The  emission 
reductions  achieved  by  the  use  of 
reformulated  gasoline  in  small,  non- 
road  engines  and  the  regulation  for  new 
small  engines  need  to  be  calculated 
together,  since  both  affect  small  engines. 
A  calculation  error  was  made  when 
disaggregating  the  results  of  that 
analysis.  In  Tables  1  and  7,  715  pounds 
VOC/day  were  inadvertently  shifted 
from  the  emissions  listed  for  the  "new 
small  engine  standards"  to  the 
emissions  reduction  credited  for  "effects 
of  reformulated  gasoline  on  small,  non- 
road  engines."  This  approval  corrects 
that  error  and  credits  the  effects  of 
reformulated  gasoline  on  small,  non- 
road  engines  with  a  575  pound  VOC/ 
day  emission  reduction. 

When  this  error  was  made,  an 
additional  2  pounds  VOC/day  were 
added  to  the  effects  of  reformulated 
gasoline  on  small,  non-road  engines. 
This  2  pound  deficit  will  be  made  up  by 
the  excess  credit  for  the  Inland  Steel 
coke  oven  battery  shutdowns.  In  IDEM's 
submittal,  it  only  took  credit  for  Inland 
Steel  coke  oven  battery  shutdowns  for 
6,288  out  of  a  total  6,666  pounds  VOC/ 


day.  This  approval  more  than  makes  up 
the  2  pound  deficit  by  applying  all 
6,666  pounds  VOC/day  to  the  Post-1996 
9%  reduction. 

New  Small  Engine  Standards.  IDEM 
calculated  the  impact  of  new  federal 
standards  codified  at  40  CFR  Part  90  for 
small  engines  by  following  November 
28, 1994,  EPA  guidance  titled  "Future 
Non-road  Emission  Reduction  Credits 
for  Court-Ordered  Non-Road 
Standards".  IDEM  determined  the 
emission  impacts  for  each  equipment 
type  and  engine  type  in  Lake  and  Porter 
Counties.  Appendix  C-2  of  the  Post- 
1996  ROP  Plan  submittal  specifies  the 
emission  reduction  for  each  equipment 
and  engine  type  combination  by  county. 
IDEM  calculated  emission  impacts  after 
removing  the  impacts  of  reformulated 
gasoline,  as  specified  in  the  EPA 
guidance. 

IDEM  determined,  as  demonstrated  in 
Appendix  C-2  of  the  Post-1996  ROP 
Plan,  that  the  small  engine  standards 
would  reduce  1999  emissions  by  6,034 
poimds  VOC/day.  However,  tables  1  and 
18  of  the  Post- 1996  ROP  submittal 
document  a  VOC  emission  reduction 
from  this  control  category  equaling  only 
5,319  poimds/day. 

As  noted  above,  IDEM  inadvertently 
shifted  715  pounds  VOC/day  to 
reformulated  gasoline  when  listing  the 
measures  in  the  tables.  EPA  has  made 
this  correction  to  the  tables  in  today's 
Federal  Register.  The  new  small  engine 
standard  is  being  credited  at  6,034 
pounds  VOC/day  reduction. 

Volatile  Organic  Liquid  Storage 
Reasonably  Available  Control 
Technology.  The  VOC  impact  of  this 
control  is  based  on  the  calculated 
impacts  of  State  rule  326  LAC  8-9, 
adopted  by  the  Indiana  Air  Pollution 
Control  Board  on  May  3,  1995  and 
approved  by  EPA  on  January  17, 1997 
{62  PR  2593).  This  rule  became  effective 
in  Indiana  on  October  1,  1995,  and  was 
to  be  phased  in  over  several  years,  with 
most  sources  needing  to  comply  by  May 
1, 1996.  The  rule  applies  to  storage 
vessels  with  a  capacity  greater  than 
39,000  gallons  that  are  used  to  store 
volatile  organic  liquids  with  a 
maximum  true  vapor  pressme  of  1.52 
pounds  per  square  inch  or  greater. 

The  rule  requires  the  use  of  internal 
floating  roofs  with  vapor-mounted 
primary  and  secondary  seals  with 
controlled  fittings  in  fixed  roof  tanks.  It 
also  requires  the  replacement  of  vapor- 
mounted  primary  seals  with  liquid- 
mounted  primary  seals  or  shoe  seals  and 
installation  of  secondary  seals  with 
controlled  fittings  in  external  floating 
roof  tanks. 

The  emission  reduction  total  for  this 
control  measure  assumes  a  VOC 


emission  reduction  of  96  percent  in 
fixed  roof  tanks,  29  percent  in  internal 
floating  roof  tanks,  and  65  percent  for 
external  floating  roof  tanks.  The 
emission  reduction  calculation  also 
assumes  an  80  percent  rule  effectiveness 
level. 

All  external  floating  roof  tanks  have  to 
comply  with  the  State  rule  by  May  1, 
1996.  Existing  internal  floating  roof 
tanks  have  up  to  10  years  to  comply 
with  the  rule.  IDEM  only  claims  an 
emission  reduction  credit  for  external 
floating  roof  tanks  and  fixed  roof  tanks. 

This  approval  credits  a  VOC  emission 
reduction  of  2,700  poimds  VOC/day  for 
this  source  control  measine  in  1999. 
documented  in  Table  21  and  Appendix 
C-5  of  the  Post-1996  ROP  submittal. 

Coke  Oven  Batteries  NESHAP.  The 
coke  oven  batteries  NESHAP, 
promulgated  by  EPA  on  October  27, 
1993,  and  codified  at  40  CFR  Part  63, 
Subpart  L,  applies  to  all  coke  oven 
batteries  in  existence  prior  to  December 
4,  1992,  including  by-product  and 
nonjecovery  coke  oven  batteries,  and  to 
all  new  coke  oven  batteries  constructed 
on  or  after  December  4,  1992.  The  rule 
mandates  emission  limits  and/or 
controls  for  door  leaks,  topside  port 
leaks,  offtake  system  leaks,  visible 
emissions,  and  charging  systems. 

IDEM  calculated  the  emission 
reductions  based  on  EPA  guidance  in 
the  preamble  to  the  1993  NESHAP  (58 
FR  57898).  Appendix  C-4  of  the  ROP 
Plan  submittal  documents  in  detail  the 
individual  source  calculations  used  by 
IDEM  to  calculate  the  total  VOC 
emission  reduction.  This  approval 
credits  a  total  VOC  reduction  of  6,314 
pounds/day. 

IV.  EPA  Analysis  of  IDEM  Submittal 

What  guidance  documents  and 
requirements  apply  to  the  Post-1996 
ROP  Plan  submittal? 

EPA  has  developed  a  number  of 
guidelines  specifically  addressing  the 
review  of  Post- 1996  ROP  Plans,  hi 
addition,  EPA  guidelines  concerning  the 
review  of  15  percent  ROP  plans  (1996 
ROP  plans)  address  many  issues  of 
relevance  in  the  review  of  the  Post- 1996 
ROP  Plans.  These  documents  address 
such  topics  as:  (1)  the  requirements  of 
the  Act;  (2)  development  of  baseline  and 
target  emission  estimates;  (3)  emission 
inventory  projection  procedures;  and, 
(4)  recommended  emission  reduction 
levels  for  various  emission  control 
measures. 

Rate-of-Progress  Plan  Policy  References 

1.  Clean  Air  Act  (42  U.S.C.  7401-7626).  as 
amended  November  15, 1990. 
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Federal  Phase  1  Reformulated  Gasoline," 
from  Phil  Lorang,  Office  of  Mobile  Sources, 
Environmental  Protection  Agency,  August 
18,  1993. 

17.  Memorandum,  "Guidance  on  Issues 
Related  to  15  Percent  Rate-of-Progress  Plans," 
from  Michael  H.  Shapiro,  Acting  Assistant 
Administrator  for  Air  and  Radiation, 
Environmental  Protection  Agency,  August 
23,  1993. 

18.  Memorandum,  "Credit  Toward  the  15 
Percent  Requirements  from  Architectural  and 
Industrial  Maintenance  Coatings,"  from  John 
S.  Seitz,  Office  of  Air  Quality  Planning  and 
Standards,  Environmental  Protection  Agency, 
September  10, 1993. 

19.  Memorandum,  "Reclassification  of 
Areas  to  Nonattainment  and  15  Percent  Rate- 
of-Progress  Plans,"  from  John  S.  Seitz,  Office 
of  Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency,  September 
20,  1993. 

20.  Memorandum,  "Clarification  of 
Guidance  for  Growth  Factors,  Projections  and 
Control  Strategies  for  the  15  Percent  Rate  of 
Progress  Plans,"  from  G.T.  Helms,  Office  of 
Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency,  October  6, 
1993. 

21.  Memorandum,  "Review  and 
Rulemaking  on  15  Percent  Rate-of-Progress 
Plans,"  ft^m  G.T.  Helms,  Office  of  Air 
Quality  Planning  and  Standards, 
Environmental  Protection  Agency,  October  6, 
1993. 

22.  Memorandum,  "Questions  and 
Answers  from  the  15  Percent  Rate-of-Progress 
Plan  Workshop,"  from  G.T.  Helms,  Office  of 
Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency,  October 
29,  1993. 

23.  Memorandum,  "Rate-of-Progress  Plan 
Guidance  on  the  15  Percent  Calculations," 
from  D.  Kent  Berry,  Acting  Director,  Air 
Quality  Management  Division, 
Environmental  Protection  Agency,  October 
29,  1993. 

24.  Memorandum,  "Clarification  of  Issues 
Regarding  the  Contingency  Measures  That 
are  Due  November  15,  1993,  for  Moderate 
and  Above  Ozone  Nonattainment  Areas," 
from  D.  Kent  Berry,  Acting  Director,  Air 
Quality  Management  Division, 
Environmental  Protection  Agency,  November 
8.  1993. 

25.  Memorandum,  "Credit  for  15  Percent 
Rate-of-Progress  Plan  Reductions  from  the 
Architectural  and  Industrial  Maintenance 
(AIM)  Coating  Rule,"  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning  and 
Standards,  Environmental  Protection  Agency, 
December  9,  1993. 

26.  Memorandum,  "Transmittal  of  NO  x 
Substitution  Guidance,  "  fix)m  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning  and 
Standards,  Environmental  Protection  Agency, 
December  9,  1993. 

27.  Guidance  on  the  Post-1996  Rate-of- 
Progress  Plan  and  the  Attainment 
Demonstration,  EPA-452/R-93-015,  January 
1994. 

28.  Memorandum,  "Rule  Effectiveness 
Guidance:  Integration  of  Inventory, 
Compliance,  and  Assessment  Applications," 
from  G.T.  Helms,  Office  of  Air  Quality 
Planning  and  Standards,  Environmental 
Protection  Agency,  January  21, 1994. 


29.  Memorandum,  "Post-1996  Rate-of- 
Progress  Plan  Guidance  for  Ozone 
Nonattainment  Areas,"  from  G.T.  Helms, 
Office  of  Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency,  January     * 
24,  1994. 

30.  Memorandum,  "Guidance  on 
Projection  of  Nonroad  Inventories  to  Future 
Years,"  from  Philip  A.  Lorang,  Director, 
Emission  Planning  and  Strategies  Division, 
Office  of  Air  and  Radiation,  Environmental 
Protection  Agency,  February  4,  1994. 

31.  Memorandum,  "Post-1996  Rate-of 
Progress  Plan  Guidance  for  Ozone 
Nonattainment  Areas,"  ftxim  G.T.  Helms, 
Office  of  Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency,  February 
22,  1994. 

32.  Memorandum,  "Clarification  of  Policy 
for  Nitrogen  Oxides  (NOx)  Substitution," 
from  John  S.  Seitz,  Director,  Office  of  Air     . 
Quality  Planning  and  Standards, 
Environmental  Protection  Agency,  August  5, 
1994. 

33.  Memorandimi,  "Future  Nonroad 
Emission  Reduction  Credits  for  Court- 
Ordered  Nonroad  Standards,"  from  Philip  A. 
Lorang,  Director,  Emission  Planning  and 
Strategies  Division,  Office  of  Air  and 
Radiation,  Environmental  Protection  Agency, 
November  28, 1994. 

34.  Memorandum,  "Credit  for  the  15 
Percent  Rate-of-Progress  Plans  for  Reductions 
from  the  Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule  and  the 
Autobody  Refinishing  Rule,"  from  John  S. 
Seitz,  Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental  Protection 
Agency,  November  29,  1994. 

35.  Memorandum,  "Transmittal  of  Rule 
Effectiveness  Protocol  for  1996 
Demonstrations,"  from  Susan  E.  Bromm, 
Director,  Chemical,  Commercial  Services  and 
Municipal  Division,  Office  of  Compliance, 
Environmental  Protection  Agency,  December 
22,  1994. 

36.  Memorandum,  "Future  Nonroad 
Emission  Reduction  Credits  for 
Locomotives,"  from  Philip  A.  Lorang, 
Director,  Emission  Planning  and  Strategies 
Division,  Office  of  Air  and  Radiation, 
Environmental  Protection  Agency,  January  3, 
1995. 

37.  Memorandum,  "Ozone  Attainment 
Demonstration,"  from  Mciry  Nichols, 
Assistant  Administrator,  Office  of  Air  and 
Radiation,  Environmental  Protection  Agency, 
March  2,  1995. 

38.  Memorandum,  "Credit  for  the  15 
Percent  Rate-of-Progress  Plans  for  Reductions 
from  the  Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule,"  from  John 
S.  Seitz.  Director,  Office  of  Air  Quality 
Planning  and  Standards,  Environmental 
Protection  Agency,  March  22, 1995. 

39.  Memorandum,  "Fifteen  Percent  Rate- 
of-Progress  Plans — Additional  Guidance," 
from  John  S.  Seitz,  Director,  Office  of  Air 
Quality  Planning  and  Standards, 
Environmental  Protection  Agency,  May  5, 
1995. 

40.  Memorandum,  "Regulatory  Schedule 
for  Consumer  and  Commercial  Products 
under  Section  183(e)  of  the  Clean  Air  Act," 
from  John  S.  Seitz,  Director,  Office  of  Air 
Quality  Planning  and  Standards, 
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Environmental  Protection  Agency,  June  22, 
1995. 

41.  Memorandum,  "Update  on  the  Credit 
for  the  15  Percent  Rate-of- Progress  Plans  for 
Reductions  from  the  Architectural  and 
Industrial  Maintenance  Coating  Rule,"  from 
John  S.  Seitz,  Director,  Office  of  Air  Quality 
Planning  and  Standards,  Environmental 
Protection  Agency,  March  7,  1996. 

Why  Was  the  1996  15  Percent  ROP 
Target  Level  for  Lake  and  Porter 
Counties  Recalculated? 

The  15%  plan  target  emission  level 
needed  to  be  recalculated  because  IDEM 
has  revised  the  1990  VOC  emission 
inventory.  The  Post- 1996  ROP  Plan  uses 
the  15%  plan's  1996  target  level  as  a 
starting  point.  IDEM  calculated  the  1999 
target  emission  level  directly  from  this 
1996  target  level.  IDEM  then  subtracted 
the  1999  target  emission  level  from  the 
projected  1999  inventory  to  determine 
how  much  VOC  emission  reductions  are 
needed.  In  this  manner,  instead  of 
revisiting  the  15%  plan,  the  Post-1996 
ROP  Plan  has  to  provide  for  ample 
reductions  to  meet  the  1999  target. 

How  Was  the  1996  Target  Emission 
Level  for  Lake  and  Porter  Counties 
Recalculated? 


Recalculation  of  1996  target 

Pounds 

emission  level 

VOC/day 

1990  Total  VOC  Emissions  

620,070 

1990  Rate-Of-Progress  Emis- 

sions (A)  (Anthropogenic 

Emissions  Only)  

577,190 

1990-1996  Non-creditable  Re- 

ductions   

187,591 

1990  Adjusted  Base  Year 

Emissions  (B)  (1990  ROP 

Emissions  minus  non-cred- 

itable reductions) 

389  599 

15  Percent  of  1990  Adjusted 

Base  Year  Emissions  (C)  

58,440 

1996  Target  Emission  Level 

(BHC)  

331,159 

1990-1996  Non-Creditable  Reductions: 
Coke  Oven  By-Product  Recovery=129,913 
pounds  VOC/day;  Federal  Motor  Vehicle  Con- 
trol Program  (FMVCP)=59,950  pounds  VOC/ 
day;  Reid  Vapor  Pressure  (RVP)=728  pounds 
VOC/day. 

To  determine  the  1990  adjusted  base 
year  inventory,  IDEM  started  with  the 
1990  base  year  emission  inventory 
approved  by  EPA  on  January  4,  1995  (60 
FR  375),  which  EPA  found  met  die 
requirements  of  sections  172(c)(3)  and 
182(a)(1)  of  the  Act  for  Lake  and  Porter 
Counties.  IDEM  then  revised  the 
inventory  as  described  earlier.  The 
revision  resulted  in  total  1990  adjusted 
base  year  emissions  of  620,070  pounds 
VOC/day.  IDEM  subtracted  biogenic 
emissions  and  emissions  from  outside 
Lake  and  Porter  Counties  from  the  1990 
base  year  inventory  to  determine  that 


the  1990  ROP  inventory  level  is  577,190 
poimds  VOC/day. 

IDEM  used  EPA's  Mobile  Source 
Emissions  Model  (MOBILE)  5a  to 
calculate  the  emission  reductions  from 
the  pre-1990  FMVCP  and  1990  RVP 
regulations;  IDEM  then  subtracted  these 
reductions  and  the  emission  reductions 
from  coke  oven  by-product  recovery 
plants  from  the  1990  ROP  inventory 
level  to  find  the  1990  adjusted  base  year 
inventory  level  of  389,599  lbs  VOC/day. 

IDEM  then  multiplied  the  adjusted 
base  year  emissions  by  15%  resulting  in 
a  required  reduction  of  58,440  poimds 
VOC/day.  To  obtain  the  1996  emission 
target  level,  IDEM  subtracted  die  15% 
required  emission  reductions  from  the 
1990  ROP  emissions  resulting  in  a  1996 
target  level  of  331,159  pounds  VOC/day. 

How  Was  the  Post-1996  ROP  Plan 
Required  Emission  Reduction 
Calculated? 

9%  ROP  Summary  For  Lake  and 
Porter  Counties 


Calculation  of  reduction  needs 
by  1999 


Pounds 
VOC/day 


1 990  Lake  and  Porter  Counties 

Total  VOC  Emissions  (A) 620,070 

1990  Rate-Ot-Progress  Emis- 
sions (B)  (Anthropogenk: 

Emissions  Only)  577,190 

1990-1999  Non-creditable  Re- 
ductions    224,841 

1990  Adjusted  Base  Year 

Emissions  (C)  (1990  ROP 

Emissions  minus  Noncred- 

itable  Reductions)  352,349 

9  Percent  of  1 990  Adjusted 

Base  Year  Emissions  (D)  31,711 

FMVCP  Fleet  Turnover  Con-ec- 

tlon  (The  difference  between 

1996  and  1999  FMVCP  Im- 
plementation)     7,427 

1996  Emission  Target  Level 331,159 

1 999  Target  Emission  Level  (E) 

(1996  Emissions  Target 

Level  minus  9%  and  fleet 

turrwver)  292,021 

Projected  1999  VOC  Emissions 

(F)  (1990  Adjusted  Base 

Year  Emissions  plus  Growth 

Factors)  369,387 

ROP  Reduction  Requirement  to 

achieve  9  percent  net  of 

growth  (G)  (1999  Projected      i 

Emission  (F)  minus  1999 

Target  Level  (E)) |  77,366 

1990-1999  Non-Creditable  Reductions: 
Coke  Oven  By-Product  Recovery=1 59.736 
pounds  VOC/day;  Federal  Motor  Vehicle  Con- 
trol Program  (FMVCP)=64,377  pounds  VOC/ 
day;  Reld  Vapor  Pressure  (RVP)=728  pounds 
VOC/day. 

(A)  IDEM  revised  the  "1990  Lake  and  Porter 
Counties  total  VOC  emissions",  as  descritjed 
earlier,  resulting  in  1 990  emissions  of  620,070 
pounds  VOC/day. 


9%  ROP  Summary  For  Lake  and 
Porter  Counties 

CaknjIatJon  of  reduction  needs   |      Pounds 
by  1999  I     VOC/day 

(B)  idem  detemilned  the  "1990  ROP  emis- 
sions" (577,190  pounds  VOC/day)  by  sub- 
tracting from  tt>e  1990  total  emlssk)ns  the  bio- 
genic emissions  and  emissions  outskte  of  the 
nonattalnment  area. 

(C)  idem  cak:ulated  the  "1990  adjusted 
base  year  emissions"  as  351,440  pounds 
VOC/day  by  subtracting  from  the  1990  ROP 
Inventory  any  non  credltat)le  emission  reduc- 
tions which  are  projected  to  occur  tjetween 
1990  and  1999  EPA  slightly  revised  IDEM's 
cak:ulations  wtien  a  computational  error  was 
found.  The  corrected  "1990  adjusted  base 
year  emissions'  are  352,349  pounds  VOC/ 
day.  This  correction  results  in  a  higher  ad- 
justed base  year  and  affects  each  of  the  re- 
maining computations,  except  for  the  1999 
projected  VOC  emissions. 

(D)  EPA  cateulated  the  "9%  of  adjusted 
base  year  emissions '  as  31,71 1  pounds  VOC/ 
day  by  multiplying  tfie  1990  adjusted  base 
year  inventory  by  9%. 

(E)  EPA  cak:ulated  ttie  "1999  emissions  tar- 
get level"  as  292,021  pounds  VOC/day  by 
subtracting  from  the  1996  emission  target 
level  inventory  the  FMVCP  fleet  turnover  cor- 
rection and  the  9%  reduction  requirement. 

(F)  IDEM  cateulated  the  "1999  projected 
VOC  emissions"  as  369,387  pounds  VOC/day. 
In  the  Posl-1996  ROP  Plan,  IDEM  projected 
the  point,  area,  and  rnjn-road  mobile  source 
emission  inventories  using  either  source-sup- 
plied data,  population  forecasts,  historical 
data,  or,  the  US  Department  of  Commerce 
Bureau  of  Economic  Analysts  (BEA)  regk)nal 
growth  data.  IDEM  Included  in  the  Post- 1996 
ROP  Plan  the  growth  factors  used  together 
with  documentation  for  the  assumptrans  made 

IDEM  projected  the  on-road  mobile  source 
emission  Inventory  using  MOBILE5a  IDEM 
cateulated  these  growth  estimates  in  a  manner 
consistent  with  EPA's  guidance  documents. 

(G)  EPA  then  determined  the  "ROP  reduc- 
tion requirement  to  achieve  9  percent  net  of 
growth"  as  77,366  pounds  VOC/day  by  sub- 
tracting the  1999  emission  target  level  from 
the  1999  projected  VOC  emissions. 

Why  is  EPA  approving  the  Post- 1996 
ROP  Plan  submittal? 

The  Post-1996  ROP  Plan  satisfies  die 
requirements  of  the  Clean  Air  Act. 
Specifically,  the  plan: 

•  Revises  the  1990  base  year  emission 
inventory, 

•  Identifies  control  measures  to 
achieve  a  projected  9%  VOC  emissions 
reductions  in  Lake  and  Porter  Counties, 

•  Documents  the  9%  reductions  to 
occur  by  November  15,  1999,  and, 

•  Identifies  a  1999  mobile  source 
emissions  budget  for  VOC. 

The  Post- 1996  ROP  Plan  projects 
reductions  in  VOC  emissions  in  Lake 
and  Porter  Counties  of  77,660  pounds 
VOC/day.  This  exceeds  the  required 
reduction  of  77,366  pounds  VOC/day. 
Indiana  can  use  the  excess  reduction  of 
294  pounds  VOC/day  toward  meeting 
future  ROP  emission  reduction 
requirements. 
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requires 
that  the  SIP  wil 
reduction  by 
9%  needs  to  be 


emission 
15%  reduction 
Indiana 
part  of  the  Post 


Section  182(c^(2)(B)  of  the  Act 

submittal  of  a  demonstration 

result  in  a  9%  emission 
November  15, 1999.  This 
in  addition  to  the 
reduc  ion  requirement  for  a 
jy  November  15,  1996. 
submitl  ed  the  demonstration  as 
1996  ROP  Plan. 


V.  Final  Rulem  iking  Action 

EPA  approveii  Indiana's  Post-1996 
ROP  Plan,  inch  ding  the  1990  inventory 
adjustments,  su  imitted  December  17. 
1997,  and  Januc  ry  22,  1998,  for  Lake 
and  Porter  Coui  ities,  as  a  revision  to  the 
SIP.  Final  appmval  of  the  Post- 1996 
ROP  Plan  also  i  pproves  the  1999  mobile 
source  emissioi  budget  of  40,897 
pounds  VOC  pe  r  summer  day. 

This  action  vyill  be  effective  on  March 
27,  2000. 

EPA  is  publis  hing  this  action  without 
prior  proposal  Because  EPA  views  this 
as  a  noncontro\  ersial  revision  and 
anticipates  no  i  dverse  comments. 
However,  in  a  s  sparate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  written  comments  be 
filed.  This  actic  n  will  be  effective 
without  further  notice  unless  EPA 
receives  relevaj  it  adverse  written 
comment  by  Fe  Druary  25,  2000.  Should 
the  Agency  reci  live  such  comments,  it 
will  publish  a  \  withdrawal  informing  the 
public  that  this  action  will  not  take 
effect.  Any  pari  ies  interested  in 


commenting  or 


this  action  should  do  so 
at  this  time.  If  i  o  such  comments  are 
received,  this  a  :tion  will  be  effective  on 
March  27.  200C. 


VI.  Administrapve  Requirements 

A.  Executive  Okder  12866 


The  Office  oi 
(0MB)  has 
action  from 
12866,  entitled 
and  Review." 


Management  and  Budget 
exe*ipted  this  regulatory 
Exfcutive  Order  (E.O.) 
Regulatory  Planning 


B.  Executive  0\  der  13045 


Protection  o 
Environmental 
Risks (62  FR 
applies  to  any 
determined  to 
significant"  as 
12866,  and  (2) 
environmental 
EPA  has  reasoi 
disproportiona  le 
the  regulatory 
the  Agency  miist 
environmental 
the  planned 
explain  why 
preferable  to 


^Children  from 
Health  Risks  and  Safety 
14885,  April  23,  1997), 
ule  that:  (1)  is 
)e  "economically 
defined  under  E.O. 
:oncems  an 

health  or  safety  risk  that 
to  believe  may  have  a 
effect  on  children.  If 
iction  meets  both  criteria, 

evaluate  the 
health  or  safety  effects  of 
ri4e  on  children,  and 
planned  regulation  is 
potentially  effective 


tie 
o  her 


and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

C.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  seclion  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  E.O.  13084  requires  EPA 
to  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Executive  Order  13132 

Federahsm  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  E.O.  12612 
(Federalism)  and  E.O.  12875  (Enhancing 
the  Intergovernmental  Partnership).  E.O. 
13132  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  E.O.  to  include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  E.O. 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 


compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  13132,  because  it  merely  approves 
a  state  rule  implementing  a  federal 
standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  E.O.  do  not  apply  to  this 
rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 


Federal  Register /Vol.  65,  No.  17 /Wednesday,  January  26,  2000 /Rules  and  Regulations  4133 


prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  aimual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fi-om  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nde  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Tmnsfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 


action  does  not  reqiiire  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  27,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 

Dated:  January  6,  2000. 
Francis  X.  Lyons, 

Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
^amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.777  is  amended  by 
adding  paragraph  (u)  to  read  as  follows: 

§  52.777    Control  Strategy:  Ptiotochemical 
oxidants  (hydrocartxMi). 


(u)  On  December  17, 1997,  and 
January  22,  1998,  Indiana  submitted  the 
Post-1996  rate-of-progress  plan  for  the 
Lake  and  Porter  Counties  portion  of  the 
Chicago-Gary-Lake  Coimty  ozone 
nonattainment  area.  This  plan  satisfies 
the  counties'  requirements  under 
section  182(c)(2)(B)  of  the  Clean  Air  Act, 
as  amended  in  1990.  The  plan  contains 
a  1999  mobile  source  vehicle  emission 
budget  for  volatile  organic  compounds 
of  40,897  pounds  per  average  summer 
day. 
[FR  Doc.  00-1558  Filed  1-25-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  52 

[GA-043-1 -9905a;  and  GA-045-1 -9906a; 
FRL-6528-9] 

Approval  and  Promulgatton  of 
Implementation  Plana  Georgia: 
Approval  of  Revialona  to  Enhanced 
Inapectlon  and  Maintenance  Portion 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revisions  submitted,  in  two  separate 
packages,  by  the  State  of  Georgia  in 
Noveml>er  and  December  of  1998.  Both 
submittals  request  revisions  to  the 
enhanced  Inspection  and  Maintenance 
(I/M)  program,  in  accordance  with  the 
requirements  of  Section  110  of  the  Clean 
Air  Act  as  amended  in  1990  (CAA)  and 
section  348  of  the  National  Highway 
Systems  Designation  Act  (NHSDA).  In 
total,  these  submittals  request  revisions 
to  modify  the  following  sections: 
"Emission  Inspection  Procedures," 
"Inspection  Station  Requirements," 
"Certificate  of  Emissions  Inspection," 
"Definitions,"  "Waivers,"  "Inspection 
Fees,"  and  the  "Accelerated  Simulated 
Mode  (ASM)  Start-up  Standards"  found 
in  Appendix  H  of  the  Enhanced  I/M 
Test  Equipment,  Procedures,  and 
Specifications — Phase  11. 
DATES:  This  direct  final  rule  is  effective 
March  27,  2000  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  February  25,  2000.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Dale  Aspy  (November 
1998  submittal)  or  Lynorae  Benjamin 
(December  1998  submittal)  at  the  EPA. 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Copies  of  the  state  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours:  Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW. 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960.  Dale  Aspy.  404/562- 
9041;  Lynorae  Benjamin.  404/562- 
9040. 


4134  Fe4eral  Register / Vol.  65.  No.  17 /Wednesday,  January  26,  2000 /Rules  and  Regulations 


Georgia  Departn  ent  of  Natural 
Resources,  Environmental  Protection 
Division,  Air  Protection  Branch,  4244 
International  Parkway,  Suite  1220, 
Adanta.  Georia  30354.  404/363- 
7000.  I 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Aspy  at  404/562^9041  or  Lynorae 
Benjamin  at  404(562-9040. 
SUPPLEMENTARY  INFORMATION:  The 
following  sections:  Background, 
Analysis  of  the  State's  Submittal,  and 
Final  Action,  prpvide  additional 
information  concerning  the  revisions  to 
the  enhanced  I/l[4  portion  of  the  Georgia 
SIP. 

I.  Background 

On  December |13, 1996  (61  FR  65496), 
EPA  published  <  i  notice  of  proposed 
rulemaking  (NPR)  for  die  State  of 
Georgia.  The  Nffe  proposed  conditional 
interim  approval  of  Georgia's  enhanced 
I/M  program,  foi  the  Atlanta  ozone 
nonattainment  a  rea,  submitted  to  satisfy 
the  applicable  requirements  of  both  the 
CAA  and  die  NHSDA.  The  formal  SIP 
revision,  submitted  on  March  27,  1996, 
by  the  Georgia  I  nvironmental 
Protection  Divis  ion  (EPD)  of  the 
Department  of  ^  atural  Resources, 
contained  plans  to  implement  the 
program  in  two  abases.  The  plan  for 
Phase  1  describ(  d  how  the  program 
would  be  expan  ded  from  the  four 
counties  in  the  ]  )revious  program  to  the 
13  ozone  nonattainment  coimties.  Phase 
1  implemented  i  two  speed  idle  (TSI) 
test  and  a  gas  ca  p  pressure  check  for  all 
vehicles  that  were  subject  to  an 
emissions  inspe  ction.  The 
implementatior  of  Phase  2  required  an 
ASM  test  for  ve  licles  older  than  six 
model  years,  wliile  newer  vehicles 
continued  to  be  subject  to  the  TSI  test. 
Phase  2  also  im  )lemented  minor 
changes  in  softv  rase.  The  program  was 
conditionally  aj  iproved  because  it 
lacked  ASM  tes  method  specifications 
and  a  requirem*  nt  to  implement  the 
program  in  a  tic  lely  manner. 
Subsequently,  c  n  January  31, 1997,  the 
EPD  submitted  he  necessary  ASM  test 
method,  satisfy  ng  one  of  the  conditions 
for  program  approval.  These 
specifications  Were  largely  based  upon 
EPA's  specifications  for  the  ASM  test. 
Therefore,  on  Abgust  11,  1997  (62  FR 
42916)  EPA  noted  the  test  specifications 
condition  of  the  December  13,  1996, 
proposal  was  met  and  removed,  and 
finad  interim  ap  proval  was  given  to  the 
program. 

Additional  d(  (tailed  discussion  of  the 
Georgia  enhanc  ed  I/M  SIP  and  the 
rationale  for  EPA's  action  are  explained 
in  the  proposal  notice  published 
December  13,  1996,  reference  above  and 


in  the  final  interim  approval  notice 
published  on  August  11, 1997  (62  FR 
42916),  and  will  not  be  restated  here. 

n.  Analysis  of  State's  Submittal 

On  November  4,  1998,  EPD  submitted 
a  revision  to  the  SIP  that  modified 
portions  of  the  enhanced  I/M  program. 
Specifically,  the  submission  deleted 
emergency  rules  contained  in  the 
"Emission  Inspection  Procedures,"  and 
the  "Inspection  Station  Requirements" 
for  the  Georgia  I/M  regulation.  These 
emergency  rules  were  adopted  when  the 
ASM  portion  of  the  program  could  not 
be  implemented  on  schedule  due  to 
delays  in  the  delivery  of  hardware  and 
software.  The  emergency  rules  allowed 
stations  to  check  vehicle  emissions  on 
the  TSI  through  December  1, 1998. 
However,  the  required  hardware  and 
software  were  delivered  prior  to  the 
expected  date,  allowing  ASM  testing  to 
start  earlier  than  anticipated. 
Additionally,  the  "Certificate  of 
Emissions  Inspection"  was  changed  to 
require  a  telephone  number  for  tracking 
purposes.  The  details  of  the 
modifications  requested  in  the 
November  1998  submittal  are  discussed 
below. 

Emission  Inspection  Procedures 

Paragraph  7  in  the  Emission 
Inspection  Procedures  (Georgia  Rule 
391-3-20-.04)  is  deleted  entirely, 
removing  the  provision  that  allowed 
older  vehicles  to  be  tested  with  the  TSI 
procedure. 

Inspection  Station  Requirements 

Sections  (l)(a)(3)  and  (l)(c)(3)  are 
deleted  from  Georgia  Rule  391-3-20- 
.09,  thereby  removing  the  provisions 
that  allowed  certain  newer  vehicle  only 
inspection  stations  or  fleet  inspection 
stations  to  test  older  vehicles  with  the 
TSI  procedure. 

Certificate  of  Emissions  Inspection 

A  new  subparagraph  {2)Cb)  of  Georgia 
Rule  391-3-20-.13  completely  replaces 
the  former  subparagraph,  requiring  a 
telephone  number  in  addition  to  the 
other  information  previously  required 
on  the  repair  information  form. 

On  December  4, 1998,  the  EPD 
submitted  additional  revisions  to  the 
SIP  to  modify  portions  of  the  enhanced 
I/M  program.  Specifically,  the 
submission  updates  the  I/M  Test 
Manual  definition  so  that  it  refers  to  the 
version  of  the  Enhanced  I/M  Test 
Equipment,  Procedures  and 
Specifications — Phase  II  dated 
September  10,  1998;  extends  the  $200 
waiver  expenditure  requirement 
through  December  31,  1999;  and 
extends  the  $25.00  fijced  test  fee  and  the 


issuing  of  an  administrative  fee  credit  of 
$6.30  to  an  inspection  station  owner  for 
each  ASM  test  performed  through  June 
30,  1999.  The  details  of  the 
modifications  requested  in  the 
December  1998  submittal  are  discussed 
below. 

Definitions 

The  State  updated  the  I/M  Test 
Manual  definition  so  that  it  refers  to  the 
most  recent  version  of  the  Enhanced  1/ 
M  Test  Equipment,  Procedures  and 
Specifications — Phase  11  dated 
September  10, 1998. 

Waivers 

The  revision  extended  the  $200 
waiver  expenditure  requirement 
through  December  31,  1999.  This 
extension  reflects  a  change  in  EPA's 
policy  which  will  mandate  the  $450 
wavier  amount  (plus  an  increase  for 
inflation)  to  be  implemented  after 
January  1,  2000.  EPA  is  approving  the 
State's  request  to  extend  the  deadline 
for  the  full  implementation  of  the  cost 
waiver  including  the  CPI  adjustment 
imtil  January  1,  2000.  This  aJlows  the 
State  to  complete  one  full  cycle  of 
testing  with  the  $200  cost  waiver  and 
also  allows  the  State  to  complete  a  full 
cycle  of  testing  with  the  full  $450  plug 
the  annual  CPI  adjustment  made 
retroactively  to  1989  cost  waiver  before 
January  1,  2002,  which  is  the 
performance  standard  modeling 
evaluation  date.  EPA  believes,  that 
consistent  with  its  interpretation  that 
the  start  dates  and  evaluation  dates  have 
been  extended  by  approximately  two 
years  by  the  NHSDA,  the  full 
implementation  of  the  waiver  can  also 
be  extended  by  two  years. 

Inspection  Fees 

The  revision  extended  the  $25.00 
fixed  test  fee  and  the  issuing  of  an 
administrative  fee  credit  of  $6.30  to  an 
inspection  station  owner  for  each  ASM 
test  performed  through  June  30, 1999. 

ASM-Start-Up 

The  revision  delayed  implementation 
of  the  final  emissions  standards  for  the 
dynamometer  tests  through  December 
31,  1999.  This  allows  one  year  of  ASM 
testing  at  the  phase  in  cut  points.  The 
delay  in  implementing  the  final  ASM 
standards  was  caused  by  the  delay  in 
starting  Phase  2,  the  ASM  portion,  of  the 
Georgia  I/M  program  due  to  ASM 
hardware  and  software  delivery 
problems. 

m.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP.  The  Agency  has 
reviewed  this  request  for  revisions  of 
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the  Federally  approved  SIP  for 
conformance  with  provisions  of  the 
CAA  and  EPA  guidance  and  has 
determined  that  these  requests  conform 
to  those  requirements.  Therefore,  this 
action  revises  the  State's  enhanced  I/M 
program  as  presented  in  the  Analysis  of 
State's  Submittal  section  of  this 
document. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
submittals  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  dociunent  diat  will  serve  as  the 
proposal  to  approve  the  SIP  revisions 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  March  27,  2000 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
February  25,  2000. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  docimient 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  conunenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  March  27, 
2000  and  no  further  action  will  be  taken 
on  the  proposed  nde. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  review  under  Executive  Order 
(E.O.)  12866,  entitled  "Regulatory 
Planning  and  Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  E.O.  12612 
(Federalism)  and  E.O.  12875  (Enhancing 
the  Intergovernmental  Partnership).  E.O. 
13132  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  E.O.  to  include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
nn  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  E.O. 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 


imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  13132.  Thus,  the  requirements  of 
section  6  of  the  E.O.  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  nde  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compUance 
costs  on  those  commimities,  uiiless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
luifunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiu^ 


of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  E.O.  13084  requires  EPA 
to  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  imiquely  affect  the 
conunimities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regidatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  luiless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nmnber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  government  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
nmnber  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
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achieves  the  obj(  ctives  of  the  rule  and 
is  consistent  wit  i  statutory 
requirements.  Stction  203  requires  EPA 
to  establish  a  pla  n  for  informing  and 
advising  any  small  governments  that 
may  be  significalitly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandat^  that  may  result  in 
estimated  costs  (if  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  ihe  aggregate,  or  to  the 
private  sector.  T^is  Federal  action 
approves  pre-ex  sting  requirements 
under  State  or  Iccal  law,  and  imposes 
no  new  requiren  lents.  Accordingly,  no 
5  to  State,  local,  or  tribal 
•  to  the  private  sector, 
I  iction. 


additional  costs 
governments,  or 
result  firom  this 

G.  Submission  t  >  Congress  and  the 
Comptroller  General 


The 
U.S.C.  801  et  set  i 
Business 
Fairness  Act  of 
that  before  a  nd^ 
agency  promu 
submit  a  rule 
copy  of  the  rule 
Congress  and  to 
of  the  United 
report  containii^ 
required  i 
the  U.S.  House  ^fl 


State  citi  tion 


391-3-20 


[PR  Doc.  00-1834 

BILUNG  CODE  6660h  KK^ 


Congress!  onal  Review  Act,  5 

.,  as  added  by  the  Small 
Regulalory  Enforcement 

996,  generally  provides 
may  take  effect,  the 
Ig  iting  the  rule  must 
report,  which  includes  a 
to  each  House  of  the 
the  Comptroller  General 
States.  EPA  will  submit  a 
this  rule  and  other 
information  to  the  U.S.  Senate, 
Representatives,  and 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  nde"  as  defined  by  5  U.S.C. 
804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  27,  2000.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judiciad  review  nor  does  it 
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extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub|ects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

"Dated:  January  5,  2000. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42.U.S.C.  7401  et  seq. 


Subpart  L— Georgia 

2.  In  §  52.570(c),  the  table  is  amended 
by  revising  the  entry  for  391-3-20  to 
read  as  follows: 

§52.570    Identification  of  plan. 


(c) 


Title/subject 


State  effective  date 


EPA  approval  date 


Explanation 


Enhanced  Inspection  and 
Maintenance. 


November  12.  1998  March  27,  2000. 


Filed  1-25-00;  8:45  am] 


FEDERAL  COIil|MUNICATIONS 
COIMMISSION 

47  CFR  Parts  2|1  and  74 
[MM  Doctcet  97-!  17,  DA  00-99] 

IMDS  and  ITFS  Two-Way 
Transmissions 

AGENCY:  Feder4l  Conmiunications 

Commission. 

ACTION:  Petitions  for  reconsideration. 


summary:  This 
filing  of  petitiohs 


item  gives  notice  of  the 
for  reconsideration 


and  sets  out  the  dates  for  oppositions 
and  replies  to  those  oppositions. 

DATES:  Oppositions  to  the  petitions  for 
reconsideration  aie  due  February  10, 
2000.  Replies  to  oppositions  are  due 
February  22,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Roberts  (202)  418-1600,  Video 
Services  Division,  Mass  Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received  six  petitions 
for  further  reconsideration  of  its  Report 
and  Order  on  Reconsideration,  MM 
Docket,  97-217,  64  FR  63727.  The 
petitions  were  filed  by:  Wireless  Cable 
Association  International,  et  al.;  the 
Catholic  Television  Network;  BellSouth; 
the  Archdiocese  of  Los  Angeles; 
IPWireless,  Inc.;  and  the  National  ITFS 


Association.  In  the  Report  and  Order  on 
Reconsideration,  the  Commission  made 
changes  to  the  rules  adopted  in  previous 
order  which  enabled  licensees  in  the 
Multipoint  Distribution  Service 
("MDS")  and  Instructional  Television 
Fixed  Service  ("ITFS")  to  engage  in 
fixed  two-way  transmissions.  The 
petitioners  seek  further  changes.  The 
full  text  of  the  petitions  for  further 
reconsideration  are  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Room,  Room  CY-A257,  Portals  11,  445 
12th  Street.  SW,  Washington,  DC,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  ("ITS"),  Portals  U,  445  12th  Sti-eet, 
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SW  Room  CY-B402,  Washington.  DC 
20554. 

List  of  Subjects 

47CFRPart21 

Communications  common  carriers, 
Communications  equipment,  Reporting 
and  recordkeeping  requirements, 
Television. 

47  CFR  Part  74 

Commimications  equipment. 
Education,  Reporting  and 
Recordkeeping  requirements, 
Television. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  00-1797  Filed  1-25-00?  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

[CC  Docket  No.  88-57;  FCC  99-405] 

Review  of  the  Commission's  Rules 
Concerning  Connection  of  Simple 
Inside  Wiring  to  the  Telephone 
Network  and  Petition  for  Modification 
of  the  Commission's  Rules  Filed  by  the 
Electronic  Industries  Association 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends 
Commission  rules  regarding  the 
establishment  of  quality  standards  for 
inside  wiring,  to  promote  the 
availability  of  quality 
telecommunications  facilities  that  will 
not  frustrate  consiuner  access  to  existing 
and  advanced  telecommunications 
services.  The  Commission  also  affirms 
the  gold  or  gold  equivalent  standard  for 
connectors,  and  decline  to  designate 
schools  and  hospitals  as  multiimit 
structiues,  establish  requirements 
compelling  notification  of  building 
owners  and  tenants  with  respect  to 
additional  network  protectors,  and 
establish  a  standard  time  period  for 
carrier  responses  to  customer  requests 
for  inside  wiring  information. 
DATES:  Effective  July  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Paladini,  Attorney,  202/418- 
2332,  Fax  202/418-2345,  TTY  202/418- 
2221, ■vpaladin@fcc.gov,  Common 
Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Report  and  Order  (Third  R&O)  in  CC 
Docket  No.  88-  57;  FCC  99-405, 


adopted  December  21,  1999,  and 
released  January  10,  2000.  The  complete 
text  of  this  Third  R&O  is  available  for 
inspection  and  copying  during  the 
weekday  hours  of  9  a.m.  to  4:30  p.m.  in 
the  FCC  Reference  Center.  Room  CY- 
A257,  445  12th  Street,  SW,  Washington, 
DC  20554,  or  copies  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  445  12th  Street,  SW.,  Suite  CY- 
B400,  Washington,  D.C.  20554,  phone 
(202)  314-3070. 

Synopsis  of  the  Third  Report  and  Order 

1.  In  the  Review  of  §§68.104  and 
68.213  of  the  Commission's  Rules 
Concerning  Connection  of  Simple  Inside 
Wiring  to  the  Telephone  Network  and 
Pedtion  for  Modification  of  §  68.213  of 
the  Commission's  Rules  filed  by  the 
Electronic  Industries  Association,  Order 
on  Reconsideration,  Second  Report  and 
Order  and  Second  Further  Notice  of 
Proposed  Rulemaking,  CC  Docket  No. 
88-57,  RM-5643,  12  FCC  Red  11897. 
(1997),  62  FR  36476.  the  Commission 
included  a  Second  Fiulher  Notice  of 
Proposed  Rulemaking  requesting 
comment  on  proposed  modifications  to 
the  demarcation  point  rule,  BICSI's 
proposed  enhanced  wire  quality 
standards,  and  the  gold  or  gold 
equivalent  standard. 

2.  In  this  Order,  we  adopt  material 
standards  for  copper,  twisted  pair  wire 
used  in  new,  simple  inside  wiring 
installations.  We  introduce  this 
standard  into  oiu  regulations  to  identify 
a  "standard  industry  practice."  This 
action  will  benefit  consiuners  and  small 
businesses  using  legacy  voice 
telecommunications  services  as  well  as 
those  seeking  to  access  broadband 
services.  We  envision  that  consumers 
may  enforce  this  nUe  by  prosecuting 
claims  against  builders  and  contractors 
that  have  utilized  inferior  wiring  in  new 
construction.  For  example,  an  aggrieved 
consumer  or  building  owner,  beset  by 
problems  caused  by  poor  quality  inside 
wire,  may  make  a  civil  claim  against  a 
builder  or  contractor  for  breach  of 
implied  warranty  of  merchantability  or 
fitness  for  a  particular  purpose.  We  also 
anticipate  that  telecommunications 
wiring  standards  will  be  adopted  by 
building  industry  organizations,  and 
reflected  in  local  building  codes. 

3.  Poor-quality,  non-twisted  pair 
inside  wiring  can  cause  network  harm 
in  the  form  of  "cross-talk,"  resulting  in 
a  loss  of  privacy,  interference  with 
digital  transmission,  and  disruption  of 
telephone  conversations.  The  presence 
of  inferior  wiring  may  not  be 
immediately  apparent  to  homeowners 
and  homebuyers,  since  the  potential  for 
futiue  problems  may  be  difficult  to 


detect.  Once  a  problem  is  discovered, 
homeowners  often  must  rewire  the 
affected  premises  to  rectify  the  problem, 
at  a  cost  substantially  higher  than  the 
cost  of  initially  instaJlingHtHblity  inside 
wiring. 

4.  A  primary  cause  of  this 
troublesome  situation  is  that  the  simple 
inside  wiring  market  does  not  function 
correctly  because  homebuyers  are  shut 
out  of  the  inside  wire  selection  process. 
Building  contractors  and  developers 
generally  select  telecommunications 
wire  long  before  the  homebuyer  has 
entered  the  pictiue,  and  that  this 
situation  allows  builders  to  prioritize 
lower  cost  over  quality  when 
purchasing  wire  to  be  used  for  simple 
inside  wiring.  When  homeowners 
become  aware  of  the  problem,  such  as 
when  they  attempt  to  install  an 
additional  line  or  experience  audible 
cross-talk,  it  is  often  too  late  to  seek 
reparations  from  the  builder  or 
contractor.  Thus,  since  the  "purchasing 
entity."  in  this  case  the  builder  or 
contractor,  is  not  held  accountable  for 
the  problems  caused  by  its  leastrcost- 
based  decision,  market  forces  will  not 
protect  the  consumer's  interest  in 
quality  inside  wiring.  Thus,  we 
establish  a  wire  quality  standard  to 
correct  this  market  malfunction. 

5.  We  find  that  it  is  in  the  public 
interest  to  adopt  inside  wiring  quality 
standards  in  order  to  protect  consumers 
and  the  PSTN  from  such  harm.  Thus, 
we  amend  §  68.213(c)  of  the 
Commission's  rules  to  adopt  enhanced 
wire  quality  standards  for  simple  inside 
wiring.  Specifically,  we  require  that 
copper  inside  wiring  installed  July  24. 
2000,  shall  be,  at  a  minimum,  solid,  24 
gauge  or  thicker,  twisted  pairs,  marked 
to  indicate  compliance  with  the 
electrical  specifications  for  Category  3, 
as  defined  in  the  ANSI/EL\/TL\ 
Building  Wiring  Standards.  Inside 
wiring  material  exceeding  the  minimum 
requfrements  specified  in  §  68.213(c)  as 
amended  by  this  Order  may  be  used  and 
should  be  marked  to  indicate  those 
characteristics.  We  note  that  the  inside 
wiring  requirements  that  we  adopt  in 
this  Order  apply  only  to  copper 
conductor  specifically  installed  for  use 
as  simple  inside  wiring  for 
telecommunications  service.  We  define 
the  scope  of  this  regulation  specifically 
to  avoid  precluding  the  development 
and  use  of  other  transmission  media 
that  may  be  able  to  function  in  place  of 
twisted  pair  copper  inside  wiring. 

6.  We  emphasize  that  the  inside 
wiring  quality  standards  we  adopt  in 
this  do  not  imply  that  inferior  materials 
may  be  used  instead  of  copper.  Under 
§  68.108  of  our  rules,  carriers  are 
afforded  certain  self-help  privileges 
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enabling  them  ti  t  take  necessary  actions 
to  protect  the  PS  TN,  such  as  temporarily 
disconnecting  o  ■  rehising  to  connect 
inside  wiring  or  CPE  that  is  likely  to 
cause  harm  to  U  e  PSTN. 

7.  We  also  est  iblish  that  wire  must  be 
marked  for  com  )liance  with  the 
Commission's  ii  side  wiring  quality 
standard  at  one- foot  intervals,  as 
described  in  §6  J.213(c)(3)  of  our  rules 
as  amended  by  I  his  Third  Report  and 
Order.  The  new  standard  will  become 
effective  July  24 ,  2000. 

8.  The  growin  g  market  presence  of 
communication ;  equipment  and 
technology,  sue  i  as  facsimiles,  modems, 
and  ISDN,  that  1  lave  low  tolerance  for 
transmission  an  amalies  and 
interference,  such  as  those  caused  by 
poor  connectors ,  indicates  that  the 
public  interest  i  nil  be  served  by 
supporting  indi  stry  initiatives  that 
pursue  improvejd  telecommunications 
transmission  qiiality.  Fiuthermore,  the 
current  standard  has  been  in  place  for 
more  than  a  yea  r  and  has  not  been  the 
subject  of  any  criticism.  Consequently, 
we  decline  to  firther  revise  §  68.500 
with  respect  to  he  gold  or  gold 
equivalent  stan  lard. 

9.  In  the  1997  Rulemaking,  the 
Commission  pr  )posed  that  schools, 
hospitals  and  o  her  similar  facilities  be 
considered  mul  tiunit  premises  under 
the  Commissioi  I's  demarcation  point 
rule.  Nothing  ii  the  record  evinces 
difficulties  in  tl  lis  area  or  indicates  that 
case-by-case  res  olution  of  this  issue 
would  be  probl  jmatic.  Thus,  we  decline 
to  determine  that  schools,  hospitals,  and 
similar  facilitie  >  should  be  classified  as 
multiunit  prem  ises  under  the 
demarcation  pc  int  rule. 

10.  In  the  19<  7  Rulemaking,  the 
Commission  re  }uested  comment 
identifying  a  re  isonable  time  for 
telephone  com  )anies  to  respond  to 
requests  for  dis  closure  of  information 
regarding  the  m  iring  layout  of  buildings, 
including  infor  tnation  about  inside 
wiring  on  the  c  ustomer's  side  of  the 
demarcation  pc  int.  The  record  does  not 
indicate  uncert  linty  or  problems  in  this 
area.  Thus,  we  decline  to  identify  a 
specific  period  as  reasonable  for  the 
purposes  of  cui  tomer  requests  for  inside 
wiring  informa  iion. 


Paperwork  Reduction 

11.  It  appear; 
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wire  maintenance  and  installation 
companies,  and  wire  manufacturers. 

Final  Regulatory  Flexibility  Analysis 

12.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA)  the  Commission 
has  prepared  this  Final  Regulatory 
Flexibility  Analysis  (FRFA)  of  the 
expected  significant  economic  impact 
on  small  entities  by  the  policies  and 
rules  proposed  in  the  Order  on 
Reconsideration,  Second  Report  and 
Order,  and  Second  Notice  of  Proposed 
Rulemaking.  See  5  U.S.C.  603(a). 

(1)  Need  For,  and  Objectives  of,  the 
Proposed  Rules 

13.  The  Commission,  in  compliance 
with  section  1  and  Title  II  of  the 
Communications  Act  of  1934,  as 
amended  in  the  Telecommunications 
Act  of  1996,  promulgates  rules  in  this 
Third  Report  and  Order  by  amending 
§  68.213  of  its  rules  to  establish 
minimum  standards  for  simple  inside 
wiring  to  be  connected  to  the  public 
switched  telecommimications  network. 
This  rule  change  will  benefit  consumers 
and  small  businesses  by  ensuring  that 
telecommunications  wiring  in  new 
installations  will  be  capable  of 
accommodating  clear 
telecommunications  and  digital 
transmissions.  Consumers  and  small 
businesses  will  also  benefit  from  the 
decreased  necessity  for  the  expensive 
replacement  of  poor  quality  simple 
inside  wiring,  as  may  be  required  to 
acconunodate  extra  lines  for  additional 
telephones,  personal  computers,  fax 
machines,  and  ISDN  or  xDSL  services. 
Furthermore,  this  rule  change  will 
staunch  the  increasing  incidence  of 
cross-talk  and  the  risk  of  network  harm 
associated  with  the  installation  of  poor 
quality  inside  wiring. 

(2)  Summary  of  Significant  Issues 
Raised  by  the  Public  Comments  in 
Response  to  the  IRFA 

14.  We  have  reviewed  the  general 
conunents  to  identify  issues  that  may 
have  significcmt  economic  impact  on 
small  businesses,  and  find  that  no  issues 
were  raised  in  direct  response  to  the 
IRFA.  Furthermore,  all  conunenters 
addressing  the  issue  of  amending  Part 
68  our  rules  to  provide  enhanced 
standards  for  inside  wiring  supported 
the  proposed  amendment. 

(3]  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

15.  The  RFA  directs  the  Commission 
to  provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  rules.  The  RFA  defines  the 


term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
business  concern"  imder  section  3  of 
the  Small  Business  Act.  A  small 
business  concern  is  one  that  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation, 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  SEA  has 
defined  a  small  business  for  Standard 
Industrial  Classification  (SIC)  category 
4813  (Telephone  Communications, 
except  Radiotelephone)  to  be  a  small 
entity  when  it  has  no  more  than  1 ,500 
employees.  We  first  discuss  generally 
the  total  number  of  small  telephone 
companies  falling  within  both  of  these 
SIC  categories.  We  then  discuss  the 
number  of  small  businesses  within  the 
two  subcategories,  and  attempt  to  refine 
further  those  estimates  to  correspond 
with  the  categories  of  telephone 
companies  that  are  commonly  used 
under  our  rules.  Finally,  we  discuss  the 
number  of  electrical  contractors  that 
may  be  affected  by  the  proposed  rules, 
and  the  extent  to  which  they  may  be 
affected. 

16.  Consistent  with 'our  prior  practice, 
we  here  exclude  small  incumbent  local 
exchange  carriers  (LECs)  fi'om  the 
definition  of  "small  entity"  and  "small 
business  concern."  While  such  a 
company  may  have  1,500  or  fewer 
employees  and  thus  fall  within  the 
SBA's  definition  of  a  small 
telecommunications  entity,  such 
companies  are  either  dominant  in  their 
field  or  operation  or  are  not 
independently  owner  and  operated.  Out 
of  an  abundance  of  caution,  however, 
for  regulatory  flexibility  analysis 
piu-poses,  we  will  consider  small 
incumbent  LECs  within  this  present 
analysis  and  use  the  term  "small 
incumbent  LECs"  to  refer  to  any 
inciunbent  LEC  that  arguably  might  be 
defined  by  the  SBA  as  a  small  business 
concern. 

17.  Total  Number  of  Telephone 
Companies  Affected.  Many  of  the 
decisions  and  rules  adopted  herein  may 
have  a  significant  effect  on  a  substantial 
number  of  the  small  telephone 
companies  identified  by  the  SBA.  The 
United  States  Biueau  of  the  Census 
("the  Census  Bureau")  reports  that,  at 
the  end  of  1992,  there  were  3,497  firms 
engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year.  This  number  contains  a 
variety  of  different  categories  of  carriers, 
including  local  exchange  carriers, 
interexchange  carriers,  competitive  , 
access  providers,  cellular  carriers, 
mobile  service  carriers,  operator  service 
providers,  pay  telephone  operators,  PCS 
providers,  covered  SMR  providers  and 
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resellers.  It  seems  certain  that  some  of 
those  3.497  telephone  service  firms  may 
not  qualify  as  small  entities  or  small 
incumbent  LECs  because  they  are  not 
"independently  owned  and  operated." 
For  example,  a  PCS  provider  that  is 
affiliated  with  an  interexchange  carrier 
having  more  than  1,500  employees 
would  not  meet  the  definition  of  a  small 
business.  It  seems  reasonable  to 
conclude,  therefore,  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
this  Third  Report  and  Order. 

18.  Wireline  Carriers  and  Senice 
Providers.  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephony 
company  is  one  employing  fewer  than 
1,500  persons.  All  but  26  of  the  2,321 
non-radiotelephone  companies  listed  by 
the  Census  Bureau  were  reported  to 
have  fewer  than  1,000  employees.  Thus, 
even  if  all  26  of  those  companies  had 
more  than  1,500  employees,  there 
would  still  be  2,295  non-radiotelephone 
companies  that  might  qualify  as  small 
entities  or  small  incumbent  LECs. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify  as  small  businesses  under 
the  SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  2,295 
small  entity  telephone  commimications 
companies  other  than  radiotelephone 
companies  that  may  be  affected  by  the 
decisions  and  rules  adopted  in  this 
Third  Report  and  Order. 

19.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  providers  of  local 
exchange  services  (LECs).  The  closest 
applicable  definition  under  SBA  rules  is 
for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  LECs  nationwide  of  which 
we  are  aware  appear  to  be  the  data  that 
we  collect  annually  in  connection  with 
the  Telecommunications  Relay  Service 
(TRS).  According  to  our  most  recent 
data,  1,347  companies  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 


operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently  we 
estimate  that  there  are  fewer  than  1,347 
small  incmnbent  LECs  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  Third  Report  and  Order. 

20.  Manufacturers  of 
Telecommunications  Equipment.  The 
Commission  has  not  developed  a 
definition  for  small  manufacturers  of 
telecommunications  terminal 
equipment.  The  closest  applicable 
definition  under  SBA  rules  is  for 
manufacturers  of  telephone  and 
telegraph  apparatus  (SIC  3661)  which 
defines  a  small  manufactiuer  as  one 
having  1 ,000  or  fewer  employees. 
According  to  1992  Census  Bureau  data, 
there  were  479  such  manufactiu-ers,  and 
of  those^436  had  999  or  fewer 
employees,  and  seven  had  between 
1,000  and  1,499  employees. 
Consequently,  we  estimate  that  there  are 
fewer  than  443  small  manufactiuers  of 
telecommimications  terminal 
equipment  that  may  be  affected  by  the 
decision  and  rules  proposed  in  this 
Third  Report  and  Order. 

21.  Electrical  Contractors.  Electrical 
Contractors  in  this  category  (SIC  1731) 
are  primarily  engaged  in  electrical  work 
at  the  construction  site.  This  category 
includes  establishments  engaged  in  the 
installation  of  telecommunication 
equipment,  sound  equipment,  burglar 
alarms,  fire  alarms,  and  telephones. 
According  to  the  1997  Economic  Census 
there  are  61,414  electrical  contractors. 
Of  that  number,  61,405  electrical 
contractors  have  fewer  than  1000 
employees,  and  61,375  have  fewer  than 
500  employees.  ConsequenUy,  we 
estimate  that  up  to  61,405  small 
electrical  contractors  may  be  affected  by 
the  decision  and  rules  proposed  in  this 
Third  Report  and  Order. 

22.  Telecommunications  Wiring 
Manufacturers.  Manufacturers  in  this 
category  (SIC  3357B)  are  primarily 
engaged  in  manufacturing  telephone 
and  telegraph  wire  and  cable.  Thi^ 
category  includes  establishments 
engaged  in  the  manufactine  of  inside 
wiring  cable.  According  to  the  1997 
Economic  Census  there  are  28  telephone 
and  telegraph  wire  and  cable 
manufacturers,  of  which  18  are  involved 
in  the  manufactiue  of  inside  wiring 
cable.  The  Small  Business 
Administration  has  determined  that 
manufacturing  establishments  in  this 
category  with  fewer  than  750  employees 
qualify  as  small  manufacturers. 
Consequently,  we  estimate  that  no  more 
than  18  inside  wiring  cable 


manufacturers  may  be  affected  by  the 
decision  and  rules  proposed  in  this 
Third  Report  and  Order. 

(4)  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

23.  Reporting.  None. 

24.  Recordkeeping.  It  appears  that 
recordkeeping  would  not  increase  or 
significantly  decrease  as  a  result  of  our 
affirmation  and  clarification  of  our 
demarcation  point  definition  gold  and 
gold  equivalence  standard,  and 
modification  of  our  inside  wiring 
Material  requirements  rules.  We 
anticipate  that  no  new  skills  are 
necessary  to  comply  with  this 
amendment  by  telephone  companies, 
wire  maintenance  and  installation 
companies,  and  wire  manufacturers. 

25.  Other  Compliance  Requirements. 
None. 

(5)  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

26.  We  have  considered  the  effect  of 
enhanced  wiring  requirements  on  the 
building  industry  in  general,  and 
specifically  with  regard  to  the  following 
entities:  General  Contractor,  Single 
Family  Houses  (SIC  1521);  General 
Contractor,  Residential  Buildings,  Other 
than  Single  Family  (SIC  1522);  General 
Contractors,  Nonresidential  Buildings 
(SIC  1542),  and  Building  Construction 
Trade  Contractors,  Electrical  (SIC  1731), 
and  find  that  these  rule  modifications 
will  not  cause  significant  negate  impact. 
To  the  extant  that  enhanced  wire  quality 
standards  for  simple  inside  wiring  may 
adversely  affect  small  building 
contractor,  it  appears  to  be  an 
insignificant  cost  in  comparison  to  the 
value  and  public  interest  in  the 
elimination  of  cross-talk  interference  to 
the  service  of  third  party  customers  that 
is  directly  attributable  to  the  use  of  low- 
quality  telephone  inside  wiring. 

(6)  Federal  Rules  that  Overlap. 
Duplicate,  or  Conflict  With  These  Rules 

27.  None. 
Report  to  Congress 

28.  The  Commission  will  include  a 
copy  of  this  Final  Regulatory  Flexibility 
Analysis,  along  with  this  Third  Report 
and  Order,  in  a  report  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  5  UiS.C.  801(a)(1)(A).  A  copy  of 
this  FRFA  (or  summary  thereof)  will 
also  be  published  in  the  Federal 
Register. 
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Ordering  Clauses 

29.  Accordin 
authority  contajned 
and  (j).  11,201 
405  of  die 
amended,  47 
151{j),  161.201 
and  405,  and  5 
Third  Report 
Reconsideratioi . 
of  the  Conunission 
as  set  forth 
of  the  Conun 
amended,  47 
610,  part  68  of 
is  amended  as 

30.  That  the 
forth  shall  be  e 


List  of  Subjects 

Administratiye 
procedure, 
carriers, 
Hearing  aid 
by  reference, 
recordkeeping 
Volume  contro 

Federal  Commu 
Magalie  Roman 

Secretarv- 


jri 


Rule  Changes 

For  the  reaso(is 
preamble,  the 
Commission  aitends 
follows: 


pursuant  to  the 
in  Sections  1.  4{I) 
205,  218,  220,  256,  and 

Act  as 
.C.  sections  151, 154(1), 
205  and  218,  220,  256, 
J.S.C.  552  and  553,  diis 
Order  and  Order  on 
is  adopted,  and  part  68 
's  Rules  is  amended 
1,4,  405,  and  710 
unlcations  Act  of  1934,  as 
.C.  151,  154,  405  and 
(he  Commission's  ndes 

,  forth, 
lule  amendments  set 
fjfecfiVeJuly  24,  2000. 


(ly: 


Comi  ttunications 
U.S 


and 


Sec  dons 


U.S 


in  47  CFR  Part  68 

practice  and 
Conimunications  common 


Commlmications  equipment, 
coqipatibility.  Incorporation 
ing  and 
equirements,  Telephone, 


Rdporti 


ications  Commission. 
I  lalas. 


discussed  in  the 
I  ederal  Communications 
47  CFR  Part  68  as 


PART  68— COI  INECnON  OF 
TERMINAL  EOJUIPMENT  TO  THE 
TELEPHONE  NETWORK 


•ity  citation  for  part  68 
as  follows: 


re  id 


22  7 


J., 
22  6 


l.Theautho 
continues  to 

Authority:  Sec  t 
215,218,226 
410.  522  of  the 
as  amended.  47 
208.215.218 
404,410,  522 

2.  Section  6^ 
revising  paragi  aph 

§68.213  Instaliation  of  other  ttian  "fully 
protected"  non-eystem  simple  customer 
premises  wirins . 


ions  1,4,  5,201-5.208. 
303.31.3,314.403.404. 
Qommunications  Act  of  1934, 
I.S.C.  151,  154,  155,201-5, 
.227.303,313,314,403, 


213  is  amended  by 

(c)  to  read  as  follows: 


(c)  Material 
installations 
existing  instal 
shall  be,  at  a 
or  larger,  twi 
the  electrical 
3,  as  defined 
Building  Wiriig 

(2)  Conduct^) 
with  a  1500 
breakdown 
established  b^ 
sheath  with  at 


•equirements.  (1)  For  new 

"  modifications  to 
ations,  copper  conductors 
n  inimum,  solid,  24  gauge 

pairs  that  comply  with 
specifications  for  Category 
the  ANSI  EIA/TIA 
„  Standards, 
rs  shall  have  insulation 
rms  minimum 
This  rating  shall  be 
covering  the  jacket  or 
least  15  cm  (6  inches) 


11 


V)h: 
ral  ing. 


(measured  linearly  on  the  cable)  of 
conductive  foil,  and  estabUshing  a 
potential  difference  between  the  foil  and 
all  of  the  individual  conductors 
connected  together,  such  potential 
difference  gradually  increased  over  a  30 
second  time  period  to  1500  Volts  rms, 
60  Hertz,  then  applied  continuously  for 
one  minute.  At  no  time  dining  this  90 
second  time  interval  shall  the  current 
between  these  points  exceed  10 
milliamperes  peak. 

(3)  All  wire  and  connectors  meeting 
the  requirements  set  forth  in  paragraphs 
(c)(1)  and  (c)(2)  shall  be  marked,  in  a 
manner  visible  to  the  consumer,  with 
the  symbol  "CAT  3"  or  a  symbol 
consisting  of  a  "C"  with  a  "3"  contained 
within  the  "C"  character,  at  intervals 
not  to  exceed  one  foot  (12  inches)  along 
'he  length  of  the  wire. 
***** 
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BILUNG  CODE  6712-01-P  '' 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AD23 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  the  Woundf  in  and  Virgin 
River  Chub 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  We,  the  Fish  and  Wildlife 
Service  (Service),  designate  critical 
habitat  for  the  Virgin  River  chub  (Gila 
seminuda)  and  the  woundfin 
[Plagopterus  argentissimus)  in 
accordance  with  the  Endangered 
Species  Act  of  1973,  as  amended.  The 
Virgin  River  chub  and  woundfin  are 
listed  as  endeuigered.  Both  species  occur 
within  the  area  designated  as  critical 
habitat.  The  designation  includes 
portions  of  the  Virgin  River  in  Utah, 
Arizona,  and  Nevada.  We  are 
designating  140.1  kilometers  (km)  (87.5 
miles  (mi))  of  critical  habitat  for  the 
woundfin  (approximately  12.5  percent 
of  its  historical  range)  and  the  Virgin 
River  chub  (65.3  percent  of  its  historical 
range).  The  majority  of  the  land  to  be 
designated  as  critical  habitat  is  under 
Federal  ownership  (57.7  percent)  or 
private  ownership  (39.9  percent).  This 
critical  habitat  designation  includes 
portions  of  the  mainstem  Virgin  River 
and  its  associated  100-year  floodplain. 
Under  section  7  of  the  Endangered 


Species  Act  (Act)  of  1973,  as  amended. 
Federal  agencies  are  required  to  ensure 
that  their  actions  are  not  likely  to 
destroy  or  adversely  modify  designated 
critical  habitat.  Section  4  of  the  Act 
required  us  to  consider  economic  and 
other  impacts  prior  to  making  this  final 
decision  on  the  size  and  scope  of  the 
designation. 

EFFECTIVE  DATE:  February  25,  2000. 
ADDRESSES:  You  may  inspect  the 
complete  file  for  this  rule,  by 
appointment,  during  normal  business 
hours  at  the  office  of  the  Field 
Supervisor,  Ecological  Services,  U.S. 
Fish  and  Wildlife  Service,  145  East  1300 
South,  Suite  404,  Salt  Lake  City,  Utah 
84115. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Reed  E.  Harris,  Field  Supervisor,  Salt 
Lake  City  Field  Office,  at  the  above 
address,  (801/524-5001). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  woundfin  [Plagopterus 
argentissimus)  and  Virgin  River  chub 
(Gila  seminuda)  are  currently  listed  as 
endangered  pursuant  to  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.).  In  the 
subsequent  text,  we  refer  to  the 
woundfin  and  Virgin  River  chub  as 
"listed  fishes."  The  Virgin  River 
originates  in  south-central  Utah, 
running  in  a  southwest  direction  to 
northwestern  Arizona,  and  southeastern 
Nevada  for  approximately  320  km  (200 
mi)  before  emptying  into  Lake  Mead. 
Prior  to  the  completion  of  Boulder 
(Hoover)  Dam  in  1935,  the  Muddy  River 
in  southeastern  Nevada  joined  the 
Virgin  River  before  the  latter  emptied 
into  the  Colorado  River.  These  two 
rivers  now  flow  separately  into  the 
Overton  Arm  of  Lake  Mead.  The  Virgin 
River  chub  and  woundfin  have  declined 
in  numbers  due  to  the  cumulative 
effects  of  dewatering  from  numerous 
diversion  projects;  proliferation  of 
nonnative  fishes;  and  alterations  to 
natural  flow,  temperature,  and  sediment 
regimes. 

Woundfin 

Based  on  early  records,  the  original 
range  of  the  woundfin  extended  from 
near  the  junction  of  the  Salt  and  Verde 
Rivers  at  Tempe,  Arizona,  to  the  mouth 
of  the  Gila  River  at  Yuma,  Arizona 
(Gilbert  and  Scofield  1898;  Minckley 
1973).  Woundfin  were  also  found  in  the 
mainstem  Colorado  River  from  Yuma 
(Jordan  and  Evermann  1896;  Meek  1904; 
FoUett  1961)  upstream  to  the  Virgin 
River  in  Nevada,  Arizona,  and  Utah  and 
into  La  Verkin  Creek,  a  tributary  of  the 
Virgin  River  in  Utah  (Gilbert  and 
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Scofield  1898;  Snyder  1915;  Miller  and 
Hubbs  1960;  Cross  1975).  However, 
because  no  barriers  or  habitat 
considerations  exist  that  would  have 
precluded  woundfin  from  existing 
further  upstream  in  these  rivers,  we 
believe  that  the  woundfin  likely 
occiured  further  upstream  in  the  Verde, 
Salt,  and  Gila  Rivers  in  Arizona. 

Except  for  the  mainstem  of  the  Virgin 
River,  woundfin  are  extirpated  from 
most  of  their  historical  range.  Woundfin 
presently  range  from  Pah  Tempe 
Springs  (also  called  La  Verkin  Springs) 
on  the  mainstem  of  the  Virgin  River  and 
the  lower  portion  of  La  Verkin  Creek  in 
Utah,  downstream  to  Lake  Mead.  A 
single  specimen  was  taken  from  the 
middle  Muddy  (Moapa)  River,  Clark 
County,  Nevada,  in  the  late  1960s. 
However,  no  additional  specimens  have 
been  collected  from  that  drainage  since 
that  time  (Deacon  and  Bradley  1972). 

Adult  and  juvenile  woundfin  inhabit 
runs  and  quiet  waters  adjacent  to  riffles 
with  sand  and  sand/gravel  substrates. 
Adults  are  generally  found  in  habitats 
with  water  depths  between  0.15  and 
0.43  meters  (m)  (0.5  and  1.4  feet  (ft)) 
with  velocities  between  0.24  and  0.49 
meters  per  second  (m/s)  (0.8  and  1.6  feet 
per  second  (ft/s)).  Juveniles  select  areas 
with  slower  and  deeper  water,  while 
larvae  are  found  in  backwaters  and 
stream  margins  which  are  often 
associated  with  growths  of  filamentous 
algae.  Spawning  takes  place  diuing  the 
period  of  declining  spring  flows. 

Virgin  River  Chub 

The  Virgin  River  chub  was  first 
described  as  a  full  species  (  Gila 
seminuda)  in  1875  (Cope  and  Yarrow 
1875).  Later,  Ellis  (1914)  considered  this 
chub  to  be  an  intermediate  between  the 
roundtail  chub  (G.  robusta)  and  bonytail 
chub  (G.  elegans),  and  reduced  it  to  a 
subspecies  (G.  robusta  seminuda)  of  the 
roundtail  chub.  The  fish  was  believed  to 
be  restricted  to  the  Virgin  River  between 
Hurricane,  Utah,  and  its  confluence 
with  the  Colorado  River. 

In  a  recent  taxonomic  study  of  the 
genus  Gila  using  morphological  and 
genetic  characters,  DeMarais  et  al. 
(1992)  concluded  that  the  prior 
treatment  of  the  Virgin  River  chub  as  a 
subspecies  of  roundtail  chub  was 
inappropriate  and  arbitrary.  The  authors 
asserted  that  full  species  status  (Gila 
seminuda)  was  warranted  for  the  Virgin 
River  chub,  which  likely  arose  through 
introgressive  hybridization  involving  G. 
robusta  and  G.  elegans  (DeMarais  et  al, 
1992).  Moreover,  DeMarais  et  al.  (1992) 
concluded  that  the  chub  found  in  the 
Muddy  (=Moapa)  River,  a  Virgin  River 
tributary,  was  also  G.  seminuda, 
although  the  Muddy  River  population 


was  "distinctive."  Prior  to  this 
conclusion,  this  geographically  isolated 
population  of  Virgin  River  chub  was 
considered  a  separate,  unnamed 
subspecies  of  roundtail  chub  (G.  robusta 
spp.),  and  was  referred  to  as  the  Moapa 
roundtail  chub  (Minckley  1973,  Smith 
et  al.  1977).  We,  along  with  the 
American  Fisheries  Society  and 
American  Society  of  Ichthyologists  and 
Herpetologists  Fish  Names  Committee 
(Mr.  Joseph  S.  Nelson,  American 
Fisheries  Society,  in  litt.  1993)  have 
accepted  the  taxonomic  revisions  of 
Gila. 

In  past  candidate  notices  of  review, 
we  considered  the  Muddy  River 
population  of  Virgin  River  chub  to  be  a 
category  2  candidate  species  (December 
30, 1982.  47  FR  58455;  January  6,  1989, 
54  FR  556;  November  21,  1991,  56  FR 
58804).  At  that  time,  category  2 
candidate  species  were  those  species  for 
which  we  had  information  indicating 
that  listing  may  be  appropriate,  but  did 
not  have  enough  information  on  file  to 
support  issuance  of  a  proposed  rule  to 
list.  In  oiu-  February  28,  1996,  candidate 
notice  of  review  (61  FR  7596).  we 
discontinued  the  designation  of  category 
2  candidates.  The  final  rule  listing  the 
Virgin  River  chub  as  an  endangered 
species  (August  24,  1989;  54  FR  35305) 
specifically  excluded  the  Muddy  River 
population,  because  at  the  time  it  was 
classified  as  an  imdescribed  subspecies. 
The  Muddy  River  is  not  included  in  this 
final  rule  designating  critical  habitat  for 
the  Virgin  River  chub  because  at  the 
time  that  the  proposed  critical  habitat 
designation  and  economic  analysis  were 
prepared,  we  did  not  consider  die 
Muddy  River  population  to  be  listed. 
Therefore,  in  order  to  respond  in  a 
timely  manner  and  make  a  final 
determination  with  regard  to  critical 
habitat  for  the  Virgin  River  chub,  this 
final  rule  encompasses  only  the 
mainstem  Virgin  River.  A  separate 
listing  determination,  which  will 
include  analyses  on  the  status  of  the 
species  and  whether  listing  the  fish  in 
the  Muddy  River  is  warranted,  will  be 
prepared  for  this  population  and  made 
available  for  public  review  and 
comment.  The  prudency  and 
determinability  of  critical  habitat  for  the 
Muddy  River  population  will  be 
addressed  at  that  time. 

The  Virgin  River  chub  was  first 
collected  in  the  1870s  from  the  Virgin 
River  near  Washington,  Utah. 
Historically,  it  was  collected  in  the 
mainstem  Virgin  River  from  Pah  Tempe 
Springs,  Utah,  downstream  to  the 
confluence  with  the  Colorado  River  in 
Nevada  (Cope  and  Yarrow  1875;  Cross 
1975),  though  it  may  have  occurred 
upstream  of  that  point.  Presently,  the 


Virgin  River  chub  occurs  within  the 
mainstem  Virgin  River  from  Pah  Tempe 
Springs,  Utah,  downstream  to  at  least 
the  Mesquite  Diversion,  located  near  the 
Arizona-Nevada  border. 

Adult  and  juvenile  Virgin  River  chub 
select  deep  runs  or  pools  with  slow  to 
moderate  velocities  containing  boulders 
or  other  instream  cover  over  a  sand 
substrate.  Generally,  larger  fish  occupy 
deeper  habitats;  however,  there  is  no 
apparent  correlation  with  velocity.  Chub 
are  generally  found  in  velocities  ranging 
up  to  0.76  m/s  (2.5  ft/s). 

Importance  of  the  Virgin  River 
Floodplain 

Preservation  of  the  river  channel 
alone  is  not  sufRcient  to  ensure  the 
survival  and  recovery  of  the  woundfin 
and  Virgin  River  chub.  The  Virgin  River 
floodplain  is  integral  to  preserving  the 
integrity  of  the  primary  constituent 
elements  (defined  below)  and 
maintaining  the  natural  dynamics  of  the 
Virgin  River.  Components  of  a  healthy 
river  system  needed  for  these  fish 
include  the  mainstem  channel,  where 
water  is  maintained  most  or  all  of  the 
year,  and  upland  habitats  that  are 
inundated  during  spring  flows.  Studies 
of  the  major  floodplain  rivers  of  the 
world  have  documented  the  value  of 
flooded  bottomlands  and  uplands  for 
fish  production  (Welcomme  1979).  For 
example,  loss  of  floodplain  habitats  in 
the  Missouri  River  Basin  has  reduced 
fish  biomass  production  as  much  as  98 
percent  (Karr  and  Schlosser  1978). 
These  seasonally  flooded  habitats 
contribute  to  the  biological  productivity 
of  the  river  system  by  producing 
allochthonous  (humus,  silt,  organic 
detritus,  colloidal  matter,  and  plants 
and  animals  produced  outside  the  river 
and  brought  into  the  river)  organic 
matter  which  provides  nutrients  and 
terrestrial  food  sources  to  aquatic 
organisms  (Hesse  and  Sheets  1993).  The 
Virgin  River  contains  little  aquatic 
vegetation  and  contains  a  minimum 
amount  of  autochthonous  (produced 
within  the  river)  organic  matter.  Thus, 
the  fauna  of  the  Virgin  River  is  heavily 
dependent  on  allochthonous  energy 
inputs  from  the  floodplain  that  provides 
or  supports  much  of  the  food  base.  This 
rich,  terrestrial  food  source  may 
enhance  fish  growth,  fecundity,  and/or 
survival. 

Use  of  these  inundated  floodplain 
areas  increases  the  energy  available  for 
spawning  and  is  necessary  for 
reproductive  success  in  some  species 
(Finger  and  Stewart  1987).  In  many 
cyprinid  fishes,  including  these  listed 
fishes,  spawning  is  associated  with 
seasonal  rains  and  flooding  of  rivers. 
Flood-related  changes  in  the  river 
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environment  in  iuce  spawning  for  many 
species,  while  t  leJoss  of  these  seasonal 
changes  due  to  crater  withdrawals  and 
channel  constri  :tions  may  be  a 
contributing  fac  tor  limiting  recruitment 
for  these  fish  (Y  ontele  and  Stacey  1990). 

Protection  of  loodplain  areas  also 
provides  the  spitial  and  temporal  scope 
for  natural  phy;  ical  processes,  including 
flooding,  to  occ  u  (National  Research 
Council  1992). '  These  processes  over 
time  shape  andlreshape  the  river, 
constantly  redehning  the  physical 
habitat  and  con  iplexity  of  the  river. 
Large  flow  ever  ts  allow  the  river  to 
meander,  thereby  creating  and 
recreating  the  n  losaic  of  habitats 
necessary  for  tli  e  survival  and  recovery 
of  the  listed  fiskes.  As  long  as  this 
physical  reshaping  occurs,  the  habitat 
complexity  and  biological  productivity 
associated  with  river-floodplain  systems 
necessary  for  ti  e  survival  and  recovery 
of  the  listed  fishes  will  be  maintained. 

Inundation  of  floodplain  habitats 
during  spring  flows  also  provides  areas 
with  wanner  v\«ter  temperatures,  lower 
water  velocity  habitat  used  for  resting, 
and  cover  from  predation.  Recent 
studies  in  the  C  olorado  River  system 
show  that  the  1  fe  histories  and  welfare 
of  native  riveri  le  fishes  are  linked  to  the 
maintenance  o:  a  natural  or  historical 
flow  regime  (/.< .,  hydrological  pattern  of 
high  spring  an(  low  autumn  and  winter 
flows  that  vary  in  magnitude  and 
duration  depec  ding  on  annual 
precipitation  p  jttems  and  rimoff  from 
snowmelt)  (Tyis  and  Karp  1989,  1990). 
Minckley  and  Meffe  (1987)  suggest  that 
loss  of  floodinj  will  result  in  extirpation 
of  many  of  the  native  fish  species  in  the 
Colorado  Rivei  system. 

Previous  Fedei  al  Action 
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published  on  August  24, 1989  (54  FR 
35305).  We  postponed  the  designation 
of  critical  habitat  to  allow  time  to 
undertake  an  analysis  of  the  economic 
and  other  impacts  of  the  designation  as 
required  by  section  4(b)(2)  of  the  Act. 
When  the  Virgin  River  chub  was  listed, 
the  Muddy  River  form  was  specifically 
excluded  because  it  was  believed  to  be 
a  separate,  unnamed  subspecies  of 
roundtail  chub  (Moapa  roundtail  chub= 
Gila  robusta  ssp.). 

On  March  18,  1994,  the  U.S.  District 
Court,  Colorado  (Court)  ordered  us  to 
designate  critical  habitat  for  the  Virgin 
River  chub,  woundfin,  and  Virgin 
spinedace  (Lepidomeda  mollispinis 
mollispinis)  (if  it  became  listed  under 
the  Act  before  December  31,  1994).  The 
Court  ordered  that  critical  habitat  be 
proposed  no  later  than  April  1, 1995, 
and  be  finalized  by  December  1,  1995. 
We  proposed  the  Virgin  spinedace  for 
listing  as  a  threatened  species  on  May 
18,  1994  (59  FR  25875),  but  did  not 
include  critical  habitat  in  that  proposed 
rule  because  we  believed  that  all  three 
fish  species  would  receive  greater 
conservation  benefit  if  critical  habitat 
for  all  three  was  designated 
simultaneously.  We  published  a 
proposed  rule  designating  critic^ 
habitat  for  the  three  fishes  on  April  5, 

1995  (60  FR  17296).  On  April  11,  1995, 
we  entered  into  the  Virgin  Spinedace 
Conservation  Agreement  and  Strategy 
with  other  Federal,  State,  and  private 
local  entities  to  eliminate  or  reduce 
impacts  threatening  the  continued 
existence  of  the  Virgin  spinedace.  A 
Virgin  River  Fishes  Recovery  Plan, 
including  the  woundfin.  Virgin  River 
chub,  and  Virgin  spinedace,  was 
finalized  on  April  19,  1995.  Because  of 
the  conservation  efforts  being 
implemented  on  behalf  of  the  Virgin 
spinedace,  we  withdrew  the  proposed 
listing  and  critical  habitat  designation  of 
the  Virgin  spinedace  on  February  6, 

1996  (61  FR  4401).  Therefore,  the  Virgin 
spinedace  is  no  longer  included  in  this 
critical  habitat  designation. 

Prior  to  publication  of  a  final  rule 
designating  critical  habitat  for  the 
woundfin  and  Virgin  River  chub, 
Congress  enacted  a  moratorium  on  final 
listing  actions  and  we  postponed  further 
actions  to  finalize  critical  habitat. 
Disruptions  in  the  listing  budget 
beginning  in  Fiscal  Year  1995  and  the 
moratorium  on  certain  listing  actions, 
including  critical  habitat  designations, 
during  parts  of  Fiscal  Years  1995  and 
1996  remained  in  effect  until  April  26, 
1996,  when  President  Clinton  approved 
the  Omnibus  Budget  Reconciliation  Act 
of  1996  and  exercised  the  authority  that 
the  Act  gave  him  to  waive  the 
moratorium.  By  that  time,  we  had 


accrued  a  serious  backlog  of  listing 
actions.  To  deal  with  this  backlog,  we 
developed  and  published  Interim  (61  FR 
9651)  and  Final  (61  FR  24722)  Listing 
Priority  Guidelines  for  Fiscal  Year  1996. 
The  guidelines  described  a  multi-tiered 
approach  to  working  through  the  listing 
backlog  and  identified  critical  habitat 
designations  as  our  lowest  listing 
priority.  On  December  5,  1996,  we 
published  our  Final  Listing  Priority 
Guidance  for  Fiscal  Year  1997  (61  FR 
64475),  which  maintained  this 
prioritization. 

On  May  8, 1998,  we  published  our 
Final  Listing  Priority  Guidance  for 
Fiscal  Years  1998  and  1999  (63  FR 
25502).  The  designation  of  critical 
habitat  remained  our  lowest  priority. 
However,  in  December  1998,  the  10th 
Circuit  Court  ruled  that  we  could  no 
longer  use  this  justification  for  not 
designating  critical  habitat  and  ordered 
us  to  designate  critical  habitat  for  the 
Rio  Grande  silvery  minnow 
(  Hybognathus  amarus].  Shortly  after 
that  decision,  the  plaintiffs  in  the  Virgin 
River  fishes  case  filed  a  motion 
requesting  that  we  be  ordered  to  fincdize 
critical  habitat  designation  for  the 
woundfin  and  Virgin  River  chub.  On 
August  27,  1999,  the  U.S.  District  Court 
of  Colorado  ordered  us  to  finalize 
critical  habitat  designation  for  the 
woundfin  and  Virgin  River  chub  by 
January  20,  2000. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  and 
implementing  regulations  (50  CFR 
424.12)  require  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  of  the  Interior  (Secretary) 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  As  explained  above, 
critical  habitat  was  delayed  for  a  variety 
of  reasons.  With  this  final  ride, 
however,  critical  habitat  is  now 
designated  for  the  woundfin  and  Virgin 
River  chub  in  the  Virgin  River. 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as:  (i)  The  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on   . 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (11) 
which  may  require  special  management 
considerations  or  protection  and;  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  tim^ 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species."  The  term 
"conservation,"  as  defined  in  section 
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3(3)  of  the  Act,  means  "to  use  and  the 
use  of  all  methods  and  procedures 
which  are  necessary  to  bring  any 
endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary"  (i.e.,  the 
species  is  recovered  and  removed  from 
the  list  of  endangered  and  threatened 
species). 

We  are  required  to  base  critical 
habitat  decisions  upon  the  best 
scientific  and  commercial  information 
available  (50  CFR  424.12)  after  taking 
into  account  economic  and  other 
impacts  of  such  designation.  In 
designating  critical  habitat  for  the 
woundfin  and  Virgin  River  chub,  we 
have  reviewed  the  overall  approaches  to 
the  conservation  of  the  woundfin  and 
Virgin  River  chub  undertaken  or 
proposed  by  local,  State,  and  Federal 
agencies  operating  within  the  Virgin 
River  basin  and  the  identified  steps 
necessary  for  the  species  recovery 
outlined  in  the  Virgin  River  Fishes 
Recovery  Plan.  We  also  have  reviewed 
available  information  that  perteuns  to 
the  geographic  range  of  the  species  in 
the  Virgin  River  and  the  habitat 
requirements  of  each  species.  That 
information  includes  that  received 
during  the  public  comment  periods 
associated  with  this  rulemaking 
(described  below). 

Effect  of  Critical  Habitat  Designation 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(2)  of  the  Act  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  us. 

The  designation  of  critical  habitat  is 
one  of  several  measiu^s  available  to 
assist  in  the  conservation  and  recovery 


of  a  species.  Critical  habitat  may  help 
focus  conservation  activities  by 
identifying  areas  that  contain  essential 
habitat  features  (primary  constituent 
elements)  regardless  of  whether  the 
areas  are  ciuxently  occupied  by  the 
listed  species.  Such  designation  may 
alert  Federal  agencies.  States,  the 
public,  and  other  organizations  to  the 
areas'  importance.  Critical  habitat  also 
identifies  areas  that  may  require  special 
management  considerations  or 
protection. 

The  designation  of  critical  habitat 
directly  affects  only  Federal  agencies,  by 
prohibiting  actions  they  fund,  authorize, 
or  carry  out  from  destroying  or 
adversely  modifying  criticd  habitat. 
Individuals,  firms,  and  other  non- 
Federal  entities  are  not  affected  by  the 
designation  of  critical  habitat  so  long  as 
their  actions  do  not  require  support  by 
permit,  license,  funding,  or  other  means 
from  a  Federal  agency. 

An  understanding  of  the  interplay  of 
the  jeopardy  and  adverse  modification 
standards  is  necessary  to  evaluate  the 
likely  outcomes  of  both  consultation 
under  section  7  and  the  environmental, 
economic  and  other  impacts  of  any 
critical  habitat  designation. 
Implementing  regulations  (50  CFR  part 
402)  define  "jeopardize  the  continued 
existence  of  (a  species)  and 
"destruction  or  adverse  modification  of 
(critical  habitat)  in  virtually  identical 
terms.  "Jeopardize  the  continued 
existence  of  means  to  engage  in  an 
action  "that  reasonably  would  be 
expected  *  *  *  to  reduce  appreciably 
the  likelihood  of  both  the  survival  and 
recovery  of  a  listed  species." 
"Destruction  or  adverse  modification" 
means  a  direct  or  indirect  alteration  that 
"appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  siuvival  and 
recovery  of  a  listed  species." 

Common  to  bofti  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Thus,  for  most  species,  actions  likely  to 
result  in  destruction  or  adverse 
modification  of  critical  habitat  are 
nearly  always  foimd  to  jeopardize  the 
species  concerned.  Only  in  a  few 
instances  might  an  action  be  found  to 
adversely  modify  critical  habitat 
without  also  being  found  to  jeopardize 


the  continued  existence  of  the  species. 
This  situation  might  occur  in 
unoccupied  habitat  or  occupied  habitat 
that  may  become  unoccupied  in  the 
future.  In  most  cases,  the  existence  of  a 
critical  habitat  designation  does  not 
materially  affect  the  outcome  of 
consultation.  This  reality  is  often  in 
contrast  to  the  public  perception  (and 
the  assumption  used  in  the  previous 
economic  analysis  as  described  in  this 
final  rule)  that  the  adverse  modification 
standard  sets  a  lower  threshold  than  the 
jeopardy  standard  in  all  instances.  The 
similar  nature  of  the  jeopardy  and 
adverse  modification  standards  and  the 
application  of  the  standards  is  true  for 
the  listed  Virgin  River  fishes  as  well. 
The  area  of  the  river  system  being 
designated  as  critical  habitat  in  this 
final  rule  is  occupied  by  the  listed 
fishes. 

Section  4(b)(8)  of  the  Act  requires  us 
to  describe  in  any  proposed  or  final 
regulation  that  designates  critical 
habitat,  those  activities  involving  a 
Federal  action  that  may  adversely 
modify  such  habitat  or  those  activities 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  (defined  below)  to 
an  extent  that  the  value  of  designated 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species  is  reduced 
appreciably. 

Federal  activities  in  the  Virgin  River 
basin  that  may  adversely  modify  critical 
habitat  include  actions  that  reduce  the 
volume  and  timing  of  water  flows, 
destroy  or  eliminate  access  to  spawning 
and  nursery  habitat,  prevent 
recruitment,  appreciably  impact  food 
sources,  contaminate  the  river,  or 
significantly  increase  predation  and 
competition  by  normative  fishes  (Table 
1).  Examples  of  such  activities  may 
include  construction  and  operation  of 
hydroelectric  facilities,  additional 
irrigation  diversions,  flood  control 
structures,  bank  stabilization  structures. 
Oil  and  gas  drilling,  golf  courses,  and 
resort  facilities,  as  well  as  mining, 
grazing,  additional  pmnping  to  meet 
municipal  water  demands,  and  stocking 
or  introduction  of  nonnative  fishes. 
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Table 


Categories  ( if  activities 


Federal    activities 
fected^. 


Private    activities 
tected*. 


.—Impacts  of  Woundfin  and  Virgin  River  Chub  Listing  and  Critical  Habitat  Designation 


potentially    af- 


potentlally     af- 


Activities  impacted  by  species  listing  only ' 


Activities  such  as  constmction  and  operation  of  hydroelectric  facili- 
ties, flood  control,  additional  irrigation  diversions,  banl<  stabilization, 
oil  and  gas  drilling,  mining,  grazing,  stocking  or  introduction  of  non- 
native  fishes,  that  the  Federal  Govemment  carries  out  that  may 
jeopardize  the  continued  existence  of  a  listed  species  (only  activi- 
ties Impacting  the  occupied  portions  of  the  river  system). 

Activities  such  as  additional  irrigation  diversions,  flood  control,  bank 
stabilization,  oil  and  gas  drilling,  mining,  grazing,  stocking  or  intro- 
ductk)n  of  nonnative  fishes,  municipal  water  supplies,  golf  courses, 
resort  facilities,  water  wheeling,  water  leasing,  and  dewatering  of 
springs  for  municipal  and  industrial  purposes  ttiat  require  a  Federal 
action  (permit,  authorizatk)n,  or  funding)  that  may  jeopardize  the 
continued  existence  of  the  species  (only  activities  impacting  the  oc- 
cupied portions  of  the  river  system).  


Additional  activities  impacted  by 
critical  habitat  designation  ^ 


None. 


None. 


1  This  column  re  presents  the  impacts  of  the  final  mies  listing  the  woundfin  (October  13,  1970;  35  FR  16047)  and  Virgin  River  chup  (August  24^ 
1989  54  FR  35306)  under  the  Endangered  Species  Act  and  covers  land  in  the  occupied  portion  of  the  nver  system  only.  These  mles  prohibited 
actions  funded  authonzed  or  carried  out  by  Federal  agencies  that  jeopardized  the  continued  existence  of  the  species.  ■Jeopardizing  the  contin- 
ued existence  of  the  species,"  as  defined  by  the  Act,  would  result  from  an  action  that  would  appreciably  reduce  the  likelihood  of  the  species  sur- 

vivdl  3nd  rscovsrvi 

2  This  column  r^resents  the  impacts  of  the  critrcal  habitat  designation  above  and  beyond  those  impacts  resulting  from  listing  the  species. 

3  Activities  initiatlBd  by  a  Federal  agency. 

♦Activities  initiallBd  by  a  private  entity  that  may  need  Federal  authonzation  or  funding. 


These  types  of  activities  have  already 
been  examined  during  formal  and 
informal  consutations  with  us  since  the 
listing  of  the  species  as  endangered.  No 
additional  restrjctiGns  to  these  activities 
as  a  result  of  cri  tical  habitat  designation 
are  anticipated.  For  example,  existing 
Federal  activities  in  the  area  include  the 
Pah  Tempe  Pipeline,  Halfway  Wash 
Project,  Lake  Pc  well  Pipeline,  water 
wheeling,  watei  leasing,  Washington 
Fields  Pumpbai  ;k,  and  dewatering  of 
springs  for  mur  icipal  and  industrial 
purposes. 

Areas  outside  of  critical  habitat, 
containing  one  or  more  of  the  primary 
constituent  eleiaents,  may  still  be 
important  for  tl  e  conservation  of  a 
species.  Some  veas  do  not  contain  all 
of  the  constituent  elements  and  may 
have  those  misi  ing  elements  restored  in 
the  future.  Sucl  i  areas  may  be  important 
for  the  long-ten  n  recovery  of  the  species 
even  if  they  are  not  designated  critical 
habitat  because  they  may  serve  to 
maintain  ecosy  item  integrity,  thereby 
indirectly  conbibuting  to  recovery. 

In  summary,  designation  of  critical 
habitat  focuses  on  the  primary 
constituent  elei  nents  within  the  defined 
areas  and  their  contribution  to  the 
species'  recovery,  and  includes 
consideration  c  f  the  species'  biological 
needs  and  facte  rs  that  will  contribute  to 
their  recovery  i.e..  distribution, 
nimibers,  reprc  duction,  and  viability). 
In  evaluating  F  ederal  actions,  we  will 
consider  the  actions'  impacts  on  the 
primary  consti  nent  elements  of  water, 
physical  habits  t,  and  biological 
environment  (<  iscussed  below).  The 
ability  of  an  ar  5a  to  provide  these 


constituent  elements  into  the  future  and 
to  contribute  to  the  recovery  of  the 
species  will  also  be  considered.  The 
potential  level  of  allowable  impacts  or 
habitat  reduction  in  critical  habitat  will 
be  determined  on  a  case-by-case  basis 
during  section  7  consultation. 

Primary  Constituent  Elements 

In  identifying  areas  as  critical  habitat, 
50  CFR  424.12  provides  that  we 
consider  those  physical  and  biological 
features  that  are  essential  to  a  species' 
conservation  and  that  may  require 
special  management  considerations  or 
protection.  Such  physical  and  biological 
features,  as  outlined  in  50  CFR  424.12, 
include,  but  are  not  limited  to,  the 
following: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior; 

(2)  Food,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
requirements; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring,  germination,  or 
seed  dispersal;  and 

(5)  Habitats  that  are  protected  from 
dist\irbance  or  are  representative  of  the 
historical  geographical  and  ecological 
distributions  of  a  species. 

In  determining  critical  habitat  for  the 
woundfin  and  Virgin  River  chub,  we 
focused  on  the  primary  physical  and 
biological  elements  essential  to  the 
conservation  of  each  species.  Prior  to 
designating  an  area  as  critical  habitat, 
we  assessed  the  area  for  all  applicable 
constituent  elements. 

The  primary  constituent  elements  of 
critical  habitat  determined  necessary  for 


the  survival  and  recovery  of  these  Virgin 
River  fishes  are  water,  physical  habitat, 
and  biological  environment.  The  desired 
conditions  for  each  of  these  elements 
are  further  discussed  below. 

Water — A  sufficient  quantity  and 
quality  of  water  (i.e.,  temperature, 
dissolved  oxygen,  contaminants, 
nutrients,  turbidity,  etc.)  that  is 
delivered  to  a  specific  location  in 
accordance  with  a  hydrologic  regime 
that  is  identified  for  the  particidar  life 
stage  for  each  species.  This  includes  the 
following: 

(1)  Water  quality  characterized  by 
natural  seasonally  variable  temperature, 
turbidity,  and  conductiviUr; 

(2)  Hydrologic  regime  characterized 
by  the  duration,  magnitude,  and 
frequency  of  flow  events  capable  of 
forming  and  maintaining  channel  and 
instream  habitat  necessary  for  particular 
life  stages  at  certain  times  of  the  year; 
and 

(3)  Flood  events  inimdating  the 
floodplain  necessary  to  provide  the 
organic  matter  that  provides  or  supports 
the  nutrient  and  food  sources  for  the 
listed  fishes. 

Physical  Habitat— Areas  of  the  Virgin 
River  that  are  inhabited  or  potentially 
habitable  by  a  particular  life  stage  for 
each  species,  for  use  in  spawning, 
nursing,  feeding,  and  rearing,  or 
corridors  between  such  areas: 

Woundfin 

(1)  River  channels,  side  channels, 
secondary  cheuinels,  backwaters,  and 
springs,  and  other  areas  which  provide 
access  to  these  habitats; 

(2)  Areas  inhabited  by  adult  and 
juvenile  woundfin  include  nms  and 
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pools  adjacent  to  riffles  that  have  sand 
and  sand/gravel  substrates; 

(3)  Areas  inhabited  by  juvenile 
woundfin  are  generally  deeper  and 
slower.  When  turbidity  is  low,  adults 
also  tend  to  occupy  deeper  and  slower 
habitats; 

(4)  Areas  inhabited  by  woundfin 
larvae  include  shoreline  margins  and 
backwater  habitats  associated  with 
growths  of  filamentous  algae. 

Virgin  River  Chub 

(1)  River  channels,  side  channels, 
secondary  chaimels,  backwaters,  and 
springs,  and  other  areas  which  provide 
access  to  these  habitats;  and 

(2)  Areas  with  slow  to  moderate 
velocities,  within  deep  riins  or  pools, 
with  predominately  sand  substrates, 
particularly  habitats  which  contain 
boulders  or  other  instream  cover. 

Biological  Enviroiunent — Food 
supply,  predation,  and  competition  are 
important  elements  of  the  biological 
environment  and  are  considered 
components  of  this  constituent  element. 
Food  supply  is  a  function  of  nutrient 
supply,  productivity,  and  availability  to 
each  life  stage  of  the  species.  Predation 


and  competition,  although  considered 
normal  components  of  this 
environment,  are  out  of  balance  due  to 
normative  fish  species  in  many  areas. 
Fourteen  introduced  species,  including 
red  shiner  (Cyprinella  lutrensis),  black 
bullhead  [Ameiurus  melas),  channel 
catfish  {Ictalurus  punctatus),  and 
largemouth  bass  (Microptenis 
salmoides),  compete  with  or  prey  upon 
the  fisted  fishes.  Of  these,  the  red  shiner 
is  the  most  numerous  and  has  been  the 
most  problematic  for  the  listed  fishes. 
Red  shiners  compete  for  food  and 
available  habitats  and  are  known  to  prey 
on  the  eggs  and  early  life  stages  of  the 
listed  fishes.  Components  of  this 
constituent  element  include  the 
following: 

(1)  Seasonally  flooded  areas  that 
contribute  to  the  biological  productivity 
of  the  river  system  by  producing 
allochthonous  (humus,  silt,  organic 
detritus,  colloidal  matter,  and  plants 
and  animals  produced  outside  the  river 
and  brought  into  the  river)  organic 
matter  which  provides  and  supports 
much  of  the  food  base  of  the  listed 
fishes;  and 


(2)  Few  or  no  predatory  or 
competitive  nonnative  species  in 
occupied  Virgin  River  fishes'  habitats  or 
potential  reestablishment  sites. 

Critical  Habitat  Designation 

Woundfin — The  area  designated  as 
critical  habitat  for  the  woimdfin  is  the 
mainstem  Virgin  River  and  its  100-year 
floodplain  (as  defined  below),  extending 
from  the  confluence  of  La  Verkin  Creek, 
Utah,  to  Halfway  Wash,  Nevada,  and 
includes  59.6  km  (37.3  mi)  of  the 
mainstem  Virgin  River  in  Utah,  50.6  km 
(31.6  mi)  in  Arizona,  and  29.9  km  (18.6 
mi)  in  Nevada  (Table  2).  This 
designation  totals  140.1  km  (87.5  mi)  of 
the  mainstem  Virgin  River,  which 
represents  approximately  12.5  percent 
of  the  woundfin 's  historical  habitat.  Due 
to  the  lack  of  historical  data  on  the 
distribution  of  the  woundfin  in  Arizona, 
this  percentage  is  only  an  estimate.  The 
area  of  the  Virgin  River  designated  as 
critical  habitat  consists  of  the  remaining 
occupied  habitat  for  the  woundfin,  and 
this  portion  of  the  Virgin  River  flows 
through  both  public  and  private  lands 
(Table  3). 


Table  2.— CgmcAL  Habitat  in  Kilometers  (Miles)  for  Virgin  River  Listed  Fishes 


state 


Arizona 
Nevada 
Utah  .... 


Total 


Woundfin 


50.6(31.6) 
29.9  (18.6) 
59.6  (37.3) 


140.1  (87.5) 


Virgin  River  chub 


50.6(31.6) 
29.9  (18.6) 
59.6  (37.3) 


State  totals 


140.1  (87.5) 


50.6(31.6) 
29.9  (18.6) 
59.6  (37.3) 


140.1  (87.5) 


Table  3.— Critical  Habitat  Shoreline  Ownership  in  Kilometers  (Miles)  of  Critical  Habitat  Occupied  by  the 

Woundfin  and  Virgin  River  Chub  ^ 


Ownership 


Federal 
State  .... 
Private  . 


Total 


Woundfin  and  Vir- 
gin River  chub 


80.9  (50.5) 

3.3(2.1) 

55.9  (34.9) 


140.1  (87.5) 


Percent 


57.7 

2.4 

399 


100.0 


'  Landownership  was  typically  the  same  on  tx)th  nverbanks.  However,  in  several  reaches  (1.5  km  or  less),  the  river  forms  a  boundary  between 
j-ederal  and  pnvate  lands.  Based  upon  the  location  of  the  channel,  these  reaches  were  identified  as  either  Federal  or  private  not  both  There- 
tore,  distances  given  may  be  doubled  to  represent  ownership  along  both  nverbanks 


Virgin  River  Chub — The  area 
designated  as  critical  habitat  for  the 
Virgin  River  chub  is  the  mainstem 
Virgin  River  and  its  100-year  floodplain 
(as  defined  below),  extending  from  the 
confluence  of  La  Verkin  Creek  to 
Halfway  Wash  and  is  identical  to  the 
designation  for  the  woundfin  (Table  2). 
The  designation  for  this  species 
represents  approximately  65.8  percent 
of  the  Virgin  River  chub's  historical 
habitat  within  the  Virgin  River  Basin. 
The  area  of  the  Virgin  River  designated 


as  critical  habitat  consists  of  the 
remaining  occupied  habitat  for  the 
Virgin  River  chub,  which  flows  through 
both  public  and  private  lands  (Table  3). 

The  designation  of  critical  habitat  for 
both  listed  fishes  includes  the  mainstem 
Virgin  River  currently  occupied  by  the 
species.  The  100-year  floodplain  of  the 
Virgin  River  is  included  in  the 
designation  of  critical  habitat  for  both 
species,  but  we  are  designating  only 
those  portions,  of  the  100-year 
floodplain  that  contain  at  least  one  of 


the  primary  constituent  elements  for 
critical  habitat.  We  chose  the  100-year 
floodplain  for  several  reasons.  First,  the 
implementing  regulations  of  the  Act 
require  that  critical  habitat  be  defined 
by  reference  points  and  lines  as  found 
on  standard  topographic  maps  of  the 
area.  The  100-year  floodplain,  as 
defined  by  the  Federal  Emergency 
Management  Agency  (FEMA),  while  not 
included  on  standard  topographic  maps, 
is  an  area  of  land  that  would  be 
inimdated  by  a  flood  having  a  one 
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percent  chance  of  occurring  in  any 
given  year.  It  is  the  Federal  standard  for 
protection  of  lil  3  and  property  and  is 
delineated  and  -eadily  available  on 
FEMA  floodpla  n  maps.  This  boundary, 
rather  than  some  other  delineation,  was 
primarily  chosen  for  two  reasons:  (1) 
The  biological  integrity  and  natural 
dynamics  of  th<  river  system  are 
maintained  witiin  this  area  (i.e., 
allowing  the  ri\  er  to  meander  within  its 
main  channel  ii  i  response  to  large  flow 
events,  thereby  recreating  the  mosaic  of 
habitats  necessi  iry  for  the  survival  and 
recovery  of  Virj  ;in  River  endangered 
fishes);  and  (2)  :onservation  of  the  100- 
year  floodplain  also  helps  protect  the 
riparian  areas  and  provide  essential 
nutrient  rechar  ;e  to  the  Virgin  River, 
which  contribu  tes  to  successful 
spawning  and  i  ecruitment  of 
endangered  fisl  les. 

Some  developed  lands  within  the 
100-year  floodplain  boundary  are  not 
considered  crincal  habitat  because  they 
do  not  contain  the  primary  constituent 
elements.  These  include,  but  are  not 
limited  to,  existing  paved  roads,  bridges, 
parking  lots,  dikes,  levees,  diversion 
structures,  railioad  tracks,  railroad 
trestles,  water  iiversion  canals  outside 
of  natural  streatn  channels,  active  gravel 
pits,  cultivated^ agricultural  land,  and 


residential,  co 
developments, 
do  not  contain 


iimercial,  and  industrial 
These  developed  areas 
the  primary  constituent 
elements  and  c  o  not  furnish  habitat  or 
biological  featv  xes  for  the  listed  fishes, 
"    1  »rill  not  contribute  to  the 
species'  recovc  ry.  However,  some 
activities  in  thi  !se  areas  (if  federally 
funded,  authorized,  or  carried  out)  may 
affect  the  cons  ituent  elements  of  the 
designated  cril  ical  habitat  and 
therefore,  may  be  affected  by  critical 
habitat  designs  tion,  as  discussed  later  in 
this  final  rule 


Summary  o 
Proposed  Rule 

During  the 
the  proposed 
received 
Nevada 
West,  Inc. 
woundfin  or 
ever  been 
Wash,  Nevada 
the  high  water 
resulted  in  a 
deposition 
deposition  hai 
of  the  river 
highly  braidec 
multiple  ri 
gradient  of  th( 
extremely 
habitat,  not 
or  Virgin  Ri 


f  C  langes  From  the 


p  ublic  comment  period  for 
rule  (60  FR  17296),  we 
infor  nation  provided  by  the 
Divisii  )n  of  Wildlife  and  Bio/ 
ind:  eating  that  very  few 

\  irgin  River  chub  have 
collected  below  Halfway 

The  backwater  effect  of 
line  of  Lake  Mead  has 
1  LTge  amount  of  sand 
below  Halfway  Wash.  This 

changed  the  morphology 
frqm  a  single  channel  to  a 

river  reach  consisting  of 
vulfets,  thereby  reducing  the 
river  and  resulting  in  an 
shallow  multiple  channeled 
st  itable  for  either  woundfin 
ve  r  chub.  Based  on  this 


information,  we  changed  the  critical 
habitat  boundary  in  Nevada  from  the 
highwater  level  of  Lake  Mead  to 
Halfway  Wash.  This  change  reduced  the 
critical  habitat  in  Nevada  by  11.6  km 
(7.3  mi)  from  what  was  described  in  the 
proposed  rule.  Additionally,  critical 
habitat  as  proposed  for  the  Virgin 
spinedace  (60  FR  17296)  was  formally 
withdrawn  on  February  6, 1996  (61  FR 
4401).  This  action  further  reduced  the 
designation  by  179  km  (112.0  mi). 

One  assumption  that  we  used  in  the 
economic  analysis  was  that  the 
threshold  for  an  action  to  result  in  an 
adverse  modification  determination  was 
less  than  the  threshold  for  an  action  to 
jeopardize  the  continued  existence  of  a 
species.  The  economic  impacts 
summarized  in  the  proposed  rule  were 
based  on  this  assumption.  Since  the 
development  of  the  economic  analysis 
and  subsequent  proposed  rule 
designating  critical  habitat  in  the  Virgin 
River  basin,  we  have  determined  that,  in 
most  cases,  actions  that  are  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat  are 
nearly  always  found  to  jeopardize  the 
continued  existence  of  the  species 
concerned.  This  determination  is  based, 
in  part,  on  numerous  consultations 
concerning  listed  fish  and  critical 
habitat  designated  in  the  100-year 
floodplain  in  the  upper  Colorado  River 
basin.  These  consultations  have 
demonstrated  little  or  no  difference  in 
the  results  of  application  of  the  jeopardy 
and  adverse  modification  standard.  We 
further  discuss  the  effect  of  this 
determination  in  the  "Consideration  of 
Economic  and  Other  Impacts"  section  of 
this  final  rule. 

As  originally  proposed,  the  critical 
habitat  designation  included  five 
separate  river  reaches  (Maddux  et  al. 
1995).  We  structured  the  proposal  this 
way  to  coincide  with  the  economic 
analysis  and  to  facilitate  exclusion  of 
areas  if  the  economic  impacts  of 
designation  of  critical  habitat 
outweighed  the  benefits,  provided  that 
exclusion  would  not  result  in  the 
extinction  of  either  species.  For  the  final 
designation,  we  have  simplified  the 
boundaries  by  combining  all  five 
reaches  into  a  single  section  of  river. 

Consideration  of  Economic  and  Other 
Impacts 

Section  4(b)(2)  of  the  Act  requires  us 
to  consider  the  economic  and  other 
relevant  impacts  in  determining 
whether  to  exclude  any  proposed  area(s) 
from  the  final  designation  of  critical 
habitat.  We  may  exclude  an  area  from 
critical  habitat  designation  if  the 
benefits  of  its  exclusion  outweigh  the 
benefits  of  its  inclusion  in  critical 


habitat,  unless  failure  to  designate  the 
area  would  result  in  extinction  of  the 
species  concerned.  In  1995,  we 
conducted  an  analysis  on  the  potential 
economic  impacts  of  the  proposed 
critical  habitat  designation  (Brookshire 
et  al.  1995). 

When  we  directed  the  economic 
analysis  in  1995,  we  assessed  the 
biological  requirements  for  the  recovery 
of  the  listed  fishes  and  the  regional 
economic  activities  as  the  basis  of  the 
analysis.  The  biological  requirements 
needed  to  ensure  recovery  of  the  listed 
fishes  include  adjustments  in  water 
diversions  in  the  Virgin  River  basin 
and/or  mitigation  of  nonflow-related 
activities  within  the  100-year 
floodplain.  We  also  took  into 
consideration  the  effects  of  potential 
recovery  efforts  on  future  water 
depletions  in  the  basin.  The  study 
region  for  the  economic  analysis 
included  Washington  and  Iron  Counties 
in  Utah,  Clark  County  in  Nevada,  and 
the  portion  of  Mohave  County  in 
Arizona  located  north  of  the  Colorado 
River. 

We  believed  that  Washington  Coimty, 
Utah,  and  Clark  County,  Nevada,  would 
be  directly  affected  by  any  actions  taken 
by  the  Service  on  behalf  of  the  listed 
fishes.  These  counties  are  presently 
among  the  fastest  growing  in  the  United 
States.  From  1980  to  1990,  Washington 
County's  population  grew  by  52  percent, 
while  Clark  County's  grew  by  62.5 
percent.  Iron  County,  Utah,  (north  of 
Washington  Coimty)  is  a  rapidly 
growing  area  that  is  economically 
closely  linked  to  Washington  County. 
Although  the  Virgin  River  does  not  flow 
through  Iron  Coimty,  any  economic 
impacts  on  Washington  Coimty  would 
be  felt  in  fron  County  as  well.  The 
Virgin  River  also  flows  through  a 
portion  of  Mohave  County  in  Arizona. 
This  area  has  a  very  small  population 
and  a  modest  economic  base. 

In  the  1995  economic  analysis,  we 
analyzed  the  economic  impacts  of 
insuring  that  the  biological 
requirements  of  the  listed  fishes  were 
met  in  the  Virgin  River  Basin.  Our 
analysis  included  impacts  that  were 
attributable  to  the  listing  itself,  through 
the  requirement  that  Federal  agencies 
consult  with  us  to  ensure  that  their 
actions  do  not  jeopardize  the  continued 
existence  of  the  species.  Habitat 
requirements  of  the  listed  fishes  have 
been  addressed  by  the  jeopardy 
standard  in  each  consultation  we  have 
done  since  the  fishes  were  listed. 
Although  we  separately  analyzed  the 
incremental  effects  of  the  critical  habitat 
designation  above  and  beyond  the 
effects  of  listing,  that  separation  was 
based  on  the  incorrect  assumption  that 
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the  threshold  for  an  action  to  result  in 
an  adverse  modification  determination 
is  less  than  the  threshold  for 
determining  that  the  action  will  likely 
jeopardize  the  continued  existence  of  a 
species.  We  now  recognize  that  our 
analysis  should  have  been  restricted  to 
the  specific  impacts  of  designating 
critical  habitat,  if  any,  that  would  occur 
above  and  beyond  the  economic  impacts 
of  the  listing,  an  interpretation  upheld 
by  recent  case  law  [New  Mexico  Cattle 
Growers  Association  et  al.  v.  United 
States  Fish  and  Wildlife  Service,  et  al., 
CIV  No.  98-0275  BB/DJS-ACE). 

In  the  economic  analysis,  we  also 
made  an  assumption  that  as  a  species 
moves  from  near  extinction  to  recovery, 
the  likelihood  that  any  given  project 
will  cause  adverse  modification  remains 
relatively  constant,  while  the  likelihood 
of  jeopardy  decreases.  While  this 
assumption  will  hold  true  in  some 
circumstances,  it  has  tiimed  out  to  be  a 
more  complicated  situation  than 
initially  presimied.  Specifically,  factors 
that  alter  the  likelihood  of  jeopardy  will 
only  alter  the  likelihood  of  adverse 
modification  to  the  extent  that  they 
affect  critical  habitat.  However,  because 
the  adverse  modification  determination 
has  its  foundation  in  the  likelihood  of 
survival  and  recovery,  as  does  the 
jeopardy  determination,  factors  that 
increase  the  likelihood  of  adverse 
modification  should  logically  increase 
the  likelihood  of  jeopardy  as  well.  In 
other  words,  adverse  modification 
determinations  will  generally  coinprde 
with  jeopardy  determinations. 

After  years  of  conducting 
consultations  imder  section  7  of  the  Act 
on  actions  affecting  both  a  listed  species 
and  its  critical  habitat,  we  have  learned 
that  the  two  thresholds  are  nearly 
identical.  In  fact,  biological  opinions 
which  conclude  that  a  Federal  agency 
action  is  likely  to  adversely  modify 
critical  habitat  but  not  to  jeopardize  the 
species  for  which  it  is  designated  are 
extremely  rare  historically.  Although 
the  Service  has  participated  in 
thousands  of  formal  consultations  (an 
estimated  900  in  Fiscal  Year  1999 
alone),  no  such  biological  opinions  have 
been  issued  in  recent  years.  The  similar 
application  of  the  two  standards  is  true 
in  the  specific  case  of  the  listed  Virgin 
River  fishes  as  well.  In  this  final  rule  we 
review  the  results  of  the  economic 
analysis  in  light  of  the  correct 
assumption  (that  the  thresholds  for 
adverse  modification  and  jeopardy  are 
usually  identical.) 

Results  of  the  Economic  Analysis 

Because  the  entire  economic  analysis 
was  based  on  our  incorrect  assumption 
that  the  threshold  for  an  action  to  result 


in  an  adverse  modification 
determination  is  less  than  the  threshold 
for  an  action  to  jeopardize  the  continued 
existence  of  a  species,  we  conclude  that 
even  the  small  potential  impacts 
attributable  to  critical  habitat 
designation  as  discussed  in  the 
economic  analysis,  and  summarized  in 
the  proposed  rule,  were  overstated  and 
are  primarily  attributable  to  the  listing 
of  the  woundfin  and  Virgin  River  chub. 

We  have  concluded  that  no 
incremental  economic  impacts  are 
associated  with  the  critical  habitat 
designation  above  and  beyond  the 
effects  of  listing  the  species.  Therefore, 
we  do  not  believe  that  any  benefit 
results  from  excluding  any  area  from 
designation,  nor  that  any  benefit  of 
exclusion  outweighs  the  benefit  of 
critical  habitat  designation. 
Consequently,  we  have  simpUfied  the 
critical  habitat  boundaries  originally 
described  in  the  proposed  ride  by 
combining  the  areas  described  as  five 
reaches  into  a  single  section  of  river. 

Summary  of  Comments 

On  April  5, 1995,  we  published  the 
proposed  rule  and  notice  of  public 
hearing  in  the  Federal  Register  (60  FR 
17296).  We  solicited  public  comment  on 
the  proposed  critical  habitat  designation 
and  its  associated  draft  economic 
analysis.  The  public  comment  period 
was  open  fi-om  April  5,  1995,  to  June  5, 
1995,  and  was  further  extended  by 
request  to  June  20,  1995  (60  FR  31444). 
During  the  comment  period,  we 
conducted  a  public  hearing  in  St. 
George,  Utah,  on  May  8,  1995. 
Additional  notification  of  the  public 
hearing  and  comment  period  was 
provided  by  letter  to  appropriate  State 
agencies,  county  governments,  Federal 
agencies,  and  other  interested  parties. 
Notice  of  the  proposed  rule,  comment 
period,  and  the  public  hearing  was  also 
published  in  the  Kingman  Daily  Miner, 
Desert  Valley  Times,  Daily  Spectrum, 
Deseret  News,  Salt  Lake  Tribune,  Las 
Vegas  Review  Journal,  and  Las  Vegas 
Sun.  During  the  comment  period,  we 
received  14  written  comment  letters  and 
6  people  testified  at  the  public  hearing. 
Copies  of  all  comments  were  made 
available  to  the  public  at  the 
Washington  County  Library,  Utah. 

Prior  to  the  court  order  to  finalize 
critical  habitat  designation,  on  August  9. 
1999,  we  published  in  the  Federal 
Register  (64  FR  43206)  a  notice  of 
availability  of  a  draft  environmental 
assessment  on  the  proposed  action  of 
designating  critical  habitat.  The  public 
comment  period  was  open  from  August 
9,  1999,  to  September  8,  1999. 
Additional  notification  of  the 
availability  of  the  draft  enviroimiental 


assessment  and  comment  period  was 
provided  by  letter  to  appropriate  State 
agencies,  county  governments.  Federal 
agencies,  and  other  interested  parties. 
During  the  comment  period,  we 
received  12  written  comment  letters. 
After  a  review  of  all  comments  received 
in  response  to  the  draft  environmental 
assessment,  on  November  24,  1999,  we 
published  a  notice  of  availability  of  the 
final  environmental  assessment  and 
finding  of  no  significant  impact  for 
designation  of  critical  habitat  for  the 
listed  fishes  (64  FR  66192) . 

Some  of  the  information  provided 
during  the  comment  periods  is  reflected 
in  this  final  rule.  A  simamary  of  the 
other  issues  raised  in  the  vmtten  and 
oral  comments  regarding  the  proposed 
rule,  economic  analysis,  and  draft 
environmental  assessment  is  provided 
below. 

Issue  1:  The  critical  habitat 
designation  is  based  on  the  assumption 
that  fish  populations  have  declined  in 
occupied  reaches.  The  critical  habitat 
designation  is  not  warranted  because 
numbers  of  individuals  of  these  species 
may  not  have  declined,  although 
niunber  of  miles  occupied  has 
decreased. 

Service  Response:  We  disagree.  At  the 
time  of  listing,  we  determined  that  both 
the  woundfin  and  Virgin  River  chub 
warranted  protection  under  the  Act  due 
to  a  number  of  factors.  These  factors 
included  both  a  decline  in  the  occupied 
range  of  the  species  as  well  as  a  decline 
in  the  abundance  of  the  species.  In 
addition,  current  data,  both  published 
and  unpublished,  indicate  that  the 
decline  in  the  woundfin  population  is 
continuing.  Deacon  (1988)  showed  that 
a  substantial  decline  in  woundfin 
occiured  in  the  Virgin  River  above  Quail 
Creek  Reservoir  and  below  Pah  Tempe 
Springs  between  1976  and  1993.  He 
attributed  this  decline,  in  part,  to  a 
decrease  in  water  quality  because  flows 
above  Pah  Tempe  Springs  were  diverted 
at  the  Quail  Creek  Diversion.  Prior  to 
1985,  these  flows  had  previously 
diluted  the  high  saline  input  from  Pah 
Tempe  Springs.  Holden  and  Zucker 
(1996)  analyzed  data  from  1976-1993 
that  showed  a  very  clear  long-term 
decline  of  woundfin  at  long-term 
sampling  stations  in  Utah,  Arizona,  and 
Nevada.  When  they  plotted  the  data  as 
number  of  woimdfin  caught  per  seining 
effort  per  year,  they  found  a  statistically 
significant  negative  trend  over  time  (p  < 
0.05)  at  all  stations  except  one  during 
the  fall  season,  indicating  an  overall 
decline  in  the  woundfin  population. 
Monitoring  data  from  the  Utah  Division 
of  Wildlife  Resources  (unpublished 
data,  Recovery  Team  Meeting  Minutes, 
April  29, 1999)  show  a  substantial 
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decline  from  li  94  (total  number=456 
(spring).  604  (fill))  to  1999  (total 
number=77  (sp-ing),  162  (fall)). 

Anecdotal,  nistorical  information 
suggests  that  V  rgin  River  chub  were 
very  abundant  jefore  the  1900s  and  that 
the  abundance  land  range  of  Virgin  River 
chub  has  decli»ed  substantially 
throughout  its  ^ange  in  Utah,  Arizona, 
and  Nevada  sir  ce  white  settlement  and 
water  developi  lent.  Reasons  for  this 
decline  are  thofight  to  be  mainly  habitat 
destruction.  Habitat  is  degraded  through 
dewatering  of  t  le  river  system  such  that 
some  areas  are  inundated  by  reservoirs 
and  other  areas  are  completely 
dewatered.  Also,  competition  from 
nonnative  spec  ies  which  may  prey  on 
young  life-stag  js  of  Virgin  River  chub 
may  contribute  to  population  declines 
(Holden  1977). 

Virgin  River  chub  have  the  lowest 
densities  of  an  r  native  fish  in  the  Virgin 
River  (Radant  i  nd  Coffeen,  1986:  Hardy 
and  Addley  19  94).  However,  observed 
numbers  may  (ir  may  not  reflect  actual 
abundance.  Because  Virgin  River  chub 
occupy  deep  h  ales  and  habitats  that  are 
often  logistical  ly  difficult  to  sample, 
catch  rates  can  be  erratic  and  sampling 
can  be  difficul  to  standardize.  Based  on 
the  long-term  (  ata  available,  Virgin 
River  chub  she  w  a  general  decline  in 
Utah,  Arizona,  and  Nevada,  particularly 
since  the  mid-  L980s.  Yet  in  some  areas 
(below  Hurrici  ne  Bridge  and  below 
Washington  D  version)  numbers  are 
stable  or  withi  n  the  range  of  variability 
noted  in  the  la  te  1970s  and  early  1980s 
(Hardy  and  Ac  dley  1994).  Hardy  and 
Addley  are  caj  eful  to  note  that  declines 
may  be  due  to  droughts  and  other 
natural  climat  c  changes.  Natural 
droughts  are  no  doubt  exacerbated  by 
water  develop  ment  and  the  human  need 
for  water  durii  ig  these  years.  More 
recent  data  ar«  being  analyzed  to 
determine  the  current  status  of  Virgin 
River  chub  an  1  to  determine  if  declining 
trends  contini  ed  through  the  late  1990s. 

Issue  2:  The  lower  portion  of  La 
Verkin  Creek  i  ihould  be  included  as 
critical  habita  for  the  woundfin. 

Service  Res  jonse:  Although  woundfin 
are  occasiona  ly  collected  in  this  reach, 
we  are  aware  )f  no  data  that  indicate 
that  this  area  s  being  used  for 
reproduction  Dr  as  a  nursery  or  that  it 
is  essential  fo  ■  the  conservation  of  the  . 
species.  Then  fore,  it  is  not  included  in 
this  final  criti  :al  habitat  designation. 

Issue  3:  Wh  y  did  we  not  include  the 
Muddy  River  in  Nevada  as  critical 
habitat  for  th<  Virgin  River  chub? 

Service  Res  oonse:  Please  see  our 
discussion  of  the  Muddy  River 
population  in  the  Background  section  of 
this  final  rule ,  Because  the  Muddy  River 
population  w  is  not  listed,  critical 


habitat  designation  is  not  appropriate. 
However,  we  intend  to  conduct  a 
separate  listing  determination  for  the 
Muddy  River  population,  which  wUl 
include  an  analysis  of  the  status  of  the 
species  and  a  determination  about  the 
prudency  and  determinability  of  a 
critical  habitat  designation. 

Issue  4:  The  area  from  Quail  Creek 
Diversion  to  Pah  Tempe  Springs  should 
be  included  in  the  critical  habitat 
designation  for  the  woimdfin. 

Service  Response:  While  it  is  possible 
that  this  area  was  historical  habitat  for 
the  Virgin  River  chub,  woundfin  have 
never  been  foimd  in  this  reach.  It  is  a 
high-gradient  reach  of  the  river  that  has 
gone  dry  aimually  for  the  past  80  years. 
When  critical  habitat  was  proposed,  this 
reach  of  the  river  was  left  out  because 
it  was  dry  dammed.  Since  critical 
habitat  was  proposed,  3  cfs  of  flows 
have  been  restored  to  this  reach  of  the 
river.  However,  since  that  time  only  one 
Virgin  River  chub  has  been  collected  in 
this  reach  of  the  Virgin  River.  We  do  not 
believe  that  this  reach  provides  those 
physical  or  biological  features  essential 
to  the  conservation  of  either  species. 

Issue  5:  Additional  streams  in  Arizona 
should  be  designated  as  critical  habitat. 

Service  Response:  On  July  24, 1985, 
we  proposed  the  reintroduction  of  the 
woundfin  into  the  Gila  River  drainage  in 
Arizona  and  determined  this  population 
to  be  "nonessential  experimental"  in 
accordance  with  section  10(j)  of  the  Act 
(50  FR  30188).  The  Act  prohibits 
inclusion  of  nonessential  experimental 
population  areas  in  critical  habitat 
designations. 

Issue  6:  The  Virgin  River  in  Utah  was 
segmented  into  numerous  reaches  for 
designation;  no  segmenting  was  done  in 
Nevada  or  Arizona. 

Service  Response:  Please  see  our 
discussion  xmder  the  "Summary  of 
Changes  to  the  Proposed  Rule"  section 
of  this  final  rule. 

Issue  7:  How  is  the  100-year 
floodplain  defined,  and  which  parts  of 
the  floodplain  are  critical  habitat? 
Service  Response:  Please  see  the 
discussion  under  the  "Critical  Habitat 
Designation"  section  of  this  proposed 
rule. 

Issue  8:  A  10-year  floodplain 
designation  shoidd  be  sufficient  because 
the  riparian  community  is  maintained  at 
this  flow  level. 

Service  Response:  Critical  habitat, 
among  other  things,  is  intended  to 
identify  areas  that  may  require  special 
management  protection  or 
consideration.  Our  intention  in 
designating  a  portion  of  the  floodplain 
as  critical  habitat  is  to  encompass  not 
only  the  area  which  provides  a  major 
source  of  food  and  nutrients  to  the  river. 


but  also  the  area  within  which  the  river 
meanders.  Only  areas  that  contain  at 
least  one  of  the  primary  constituent 
elements  are  considered  critical  habitat. 
Critical  habitat  that  would  encompass  a 
10-year  floodplain  would  not  contain 
these  attributes.  Moreover  the  selection 
of  the  100-year  floodplain  is  consistent 
with  and  supports  the  goals  of  Virgin 
River  Management  Plan  (1999)  and  the 
Proposed  Virgin  River  Resource 
Management  and  Recovery  Program, 
both  of  which  contain  provisions  for  the 
protection  and  enhancement  of  the  100- 
year  floodplain. 

Issue  9:  Critical  habitat  designation  is 
not  prudent  because  of  preparation  of 
the  Virgin  River  Management  Plan. 

Service  Response:  As  discussed  in  the 
implementing  regulations  at  50  CFR 
424.12,  critical  habitat  is  considered  not 
prudent  when  one  or  more  of  the 
following  situation  exists: 

(1)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or 

(2)  Such  designation  of  critical  habitat 
would  nbt  be  beneficial  to  the  species. 

hi  the  absence  of  any  information  that 
indicates  that  critical  habitat  vdll 
increase  the  degree  of  threat  to  a  species 
threatened  by  taking  or  other  human 
activity,  any  small  benefit  of  designation 
requires  that  the  designation  be  foimd 
prudent.  Although  we  supported 
development  of  the  Virgin  River 
Management  Plan  (1999),  this  plan  does 
not  increase  the  degree  of  threat  to  the 
species  nor  negate  any  benefits  that  may 
be  provided  to  the  species  from  critical 
habitat  designation.  Therefore,  such 
designation  must  be  found  prudent.  The 
extent  to  which  this  plan  will  protect 
the  Virgin  River  is  stiU  unknovra. 
Additionally,  this  plan  only  covers  the 
Utah  portion  of  the  habitat.  We 
anticipate  that  the  Virgin  River 
Management  Plan  and  critical  habitat 
designation  will  complement  each 
other. 

Issue  10:  The  Service  should  do  NEPA 
on  critical  habitat  designation. 

Service  Response:  Please  see  our 
discussion  under  the  "Required 
Determinations"  section  of  this  final 
rule. 

Issue  11:  The  designation  does  not 
give  full  consideration  to  existing  and 
future  water  rights. 

Service  Response:  Critical  habitat 
designation  for  the  Virgin  River  listed 
fishes  does  not  modify  nor  nullify  any 
existing  State  water  law,  compact 
agreement,  or  treaty.  Impacts  to  water 
development  opportunities  within  the 
States  are  mainly  attributable  to  the    * 
effects  of  listing  these  species.  It  is  our 
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intent  to  fully  consider  State  water  law, 
interstate  compact  agreements,  and 
treaties  in  protecting  and  recovering  the 
listed  fishes.  As  an  example,  we  worked 
widi  the  State  of  Utah  and  the  WCWCD 
to  develop  a  Virgin  River  Management 
Plan.  This  plan  is  intended  to  address 
both  the  needs  for  future  water 
development  and  recovery  of  the  listed 
fishes  consistent  with  State  water  laws 
and  other  agreements. 

Issues  and  Responses  Pertaining  to  the 
Economic  Analysis 

Because  the  entire  economic  analysis 
was  based  on  our  incorrect  assumption 
that  the  threshold  for  an  action  to  result 
in  an  adverse  modification 
determination  is  less  than  the  threshold 
for  an  action  to  jeopardize  the  continued 
existence  of  a  species,  in  this  final  rule 
we  have  concluded  that  even  the  small, 
potential  impacts  attributable  to  critical 
habitat  designation  as  discussed  in  the 
economic  analysis,  and  simunarized  in 
the  proposed  rule,  were  overstated  and 
are  primarily  attributable  to  the  listing 
of  the  woundfin  and  Virgin  River  chub. 
Although  many  of  the  points  raised  by 
various  commentors  on  the  economic 
analysis  are  no  longer  relevant  given  our 
conclusions  about  the  economic  impacts 
of  critical  habitat,  we  offer  the  following 
responses  to  the  issues  raised  about  the 
analysis. 

Issue  12:  The  economic  analysis 
incorrectly  assumes  that  converting 
agriculture  to  secondary/culinary  water 
will  reduce  current  flows  to  the  river. 

Service  Response:  The  economic 
analysis  assumed  that  converting 
agricultural  water  to  Municipal  and 
Industrial  (M&I)  water  might  result  in 
decreased  river  flows.  The  Utah  State 
Water  Plan  for  the  Virgin  River  Basin 
reports  water  depletion  figures  for 
agricultural  use  to  be  45  percent  and  for 
M&I  use  to  be  63  percent.  Therefore, 
converting  agricultural  use  to  M&I 
would  result  in  a  net  decrease  in  water 
returns  of  19  percent.  Although  return 
flows  may  be  greater  than  those  used  in 
the  economic  analysis,  the  points  at 
which  these  flows  are  returned  to  the 
river  remain  unknowm. 

Issue  13:  The  economic  analysis  did 
not  assess  impacts  to  Mohave  Coimty, 
Arizona. 

Service  Response:  The  majority  of 
Mohave  County's  economic  activity  falls 
outside  of  the  Virgin  River  study  area, 
however,  a  small  part  of  Mohave 
County,  was  included,  mainly  aroimd 
the  town  of  Litchfield,  Arizona.  There  is 
little  economic  activity  in  this  part  of 
Mohave  County,  and  it  includes  0.39 
percent  of  the  total  population  of  the 
study  area.  Consequently,  the  economic 
activity  occurring  in  Mohave  County 


was  shared  out  of  the  total  activity  for 
the  Virgin  River  area  based  on 
population.  This  activity  was  then 
incorporated  into  the  Clark  County 
analysis. 

Issue  14:  The  Washington  County 
Water  Conservancy  District's  (WCWCD) 
water  plans  should  have  been 
incorporated  into  the  economic 
analysis,  and  sensitivity  analyses 
regarding  the  hydrologic  assumptions 
should  have  been  conducted. 

Service  Response:  The  WCWCD's 
water  plans,  as  represented  by  the  report 
"Population  Projections  and  Future 
Water  Demands",  prepared  by  Boyle 
Engineering  (1994)  for  WCWCD,  were, 
in  fact,  used  in  creating  the  baseline 
scenario.  The  hydrologic  assumptions 
were  structured  such  that  the  resulting 
economic  analysis  always  yielded  a 
worst-case  set  of  economic  impacts. 
Thus,  sensitivity  analysis  would  only 
lower  the  impacts  presented  in  the 
report. 

Issue  15:  The  Service's  choice  of  the 
modeling  methodology  and  the  choice 
of  discount  rates  used  in  the  economic 
analysis  were  presented  without 
explanation  of  why  other  models  or 
discount  rates  were  rejected. 

Service  Response:  The  Act  requires 
the  calculation  of  the  economic  impacts 
of  critical  habitat  designation.  The  use 
of  the  contingent  valuation  method  for 
inclusion  in  cost-benefit  analysis  is  not 
germane.  Our  use  of  input-output 
analysis  yielded  both  the  direct  and 
indirect  impacts  associated  with 
recovery  needs  of  the  listed  fishes. 
Regarding  the  discount  rate,  the 
discounting  procediu^s  and 
assumptions  used  represent  the 
"industry  standard."  The  extant 
economic  literature  clearly  calls  for  a 
positive  discount  rate  for  economic 
analyses  addressing  water  allocation 
issues. 

Issue  16:  Private  landovraer  effects, 
water  right  reallocations,  loss  of  open 
space,  and  community  character  should 
have  been  addressed  by  the  economic 
analysis. 

Service  Response:  There  are  no 
additive  impacts  to  private  property 
owners  fi-om  critical  habitat  designation 
that  were  not  present  when  the  species 
were  listed.  If  Federal  funding  or 
Federal  permits  are  required  for  a 
private  action,  the  Federal  action  agency 
must  then  consult  with  the  Service.  All 
transactions  associated  with  the 
reallocation  of  water  are  voluntary 
market  transactions  and  are  not  impacts 
of  this  action.  The  extent  to  which  the 
community  chooses  to  allow  the  loss  of 
open  space  and  changes  in  community 
character  is  beyond  the  scope  of  the 
economic  analysis.  It  should  be  noted, 


however,"  that  the  designation  of  critical 
habitat  along  another  river-floodplain 
system,  the  100-year  floodplain  of  the 
Colorado  River,  has  not  precluded  the 
setting  aside  of  open  space  or 
development  of  parks  and  trails  within 
the  floodplain  or  adjacent  to  the  river. 
Issue  1 7:  It  was  improper  to  attribute 
benefits  of  water  conservation  to  critical 
habitat  designation  in  the  economic 
analysis. 

Service  Response:  Water  conservation 
will  be  realized,  with  or  without  the 
listed  fishes  or  a  critical  habitat 
designation,  by  water  management  and 
conservation  measures  currently  being 
implemented  or  planned  in  the  future 
within  the  study  area,  in  particular, 
Washington  County.  The  economic 
analysis  did  not  attribute  the  benefits  of 
water  conservation  to  listed  fishes 
recovery  and  conservation.  Rather,  the 
water  conservation  scenario  serves  to 
demonstrate  that  the  economic  impacts 
of  the  listed  fishes  including 
designation  of  critical  habitat  can  be 
mitigated  with  moderate  conservation 
efforts. 

Issue  18:  The  economic  analysis  did 
not  document  the  gross  overuse  and 
waste  of  water  in  Washington  County. 

Service  Response:  The  report 
"Population  Projections  and  Future 
Water  Demands",  prepared  by  Boyle 
Engineering  (1994)  for  WCWCD 
addressed  these  matters.  Further 
analysis  in  these  regards  is  beyond  the 
scope  of  the  economic  analysis. 

Issue  19:  Not  enough  weight  is  given 
in  the  economic  analysis  to  the 
consequences  of  the  conversions  of 
agricultural  lands  in  Washington 
County  due  to  critical  habitat. 

Service  Response:  The  agricultiual 
lands  conversions  that  are  projected  to 
occur  diuing  the  economic  analysis 
study  period  are  generated  by  the 
population  growth  that  is  projected  for 
the  region,  not  by  the  needs  of  the  Usted 
fishes  or  the  designation  of  critical 
habitat.  These  agricultural  lands  are,  in 
fact,  incorporated  in  the  baseline 
projection  of  the  economy  without 
taking  the  fish  needs  into  consideration. 
The  fish  needs  may  accelerate  the 
retirement  of  agricultural  water  rights  in 
order  to  maintain  water  in  the  Virgin 
River  for  the  listed  fishes  and  still  allow 
for  water  development  to  occur  to  meet 
the  needs  of  a  growing  human 
population.  This  incremental  retirement 
of  water  and  conversion  of  land  is 
attributable  mainly  to  the  listing  of  these 
fishes  and  was  incorporated  into  the 
economic  analysis. 

Issue  20:  The  time  period  for  the 
economic  analysis  is  too  short  and  omits 
the  long  term  impacts  of  the  designation 
of  critical  habitat. 
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Service  Respinse:  The  study  period 
for  the  economic  analysis  (1995-2040) 
was  selected  foi  the  reasons  described 
previously  in  this  rule.  By  the  end  oL 
this  period,  the  population  of 
Washington  Coi  inty  is  projected  to  be 
380,600  people  Development 
projections  und  ertaken  by  Boyle 
Engineering  (19  94)  place  the  maximum 
population  of  V  Washington  County  at 
approximately  150,000  at  population 
density  levels  c  onsistent  with  the 
present  lifestyh  s  of  the  area.  Thus,  the 
population  will  have  reached  a  steady 
state  by  the  end  of  the  study  period  used 
in  the  economic  analysis  and  further 
impacts  are  not  anticipated. 

The  common ;  further  assumes  that 
water  maintain  sd  to  meet  the  flow 
needs  of  the  fis  i  in  critical  habitat  is 
lost  to  the  national  economy.  While  the 
Washington  Co  imty  area  cannot  develop 
this  water.  Las  l^egas,  Nevada,  could  use 
it  after  it  reach<  s  Halfway  Wash.  From 
a  national  pers|  >ective,  the  water  may 
well  have  a  hig  ler  value  in  Las  Vegas 
than  in  Washin  jton  County,  Utah, 
because  of  the  '.  arger,  more  diverse 
economy  in  Chrk  County,  Nevada. 

Issue  21 :  The  retirement  of 
agricultiual  Ian  ds  is  not  correctly 
addressed  in  th  e  economic  analysis.  If 
land  retirement  s  are  market  driven,  then 
the  low  productivity  lands  will  be 
converted  first  and  the  high 
productivity  la  ads  last. 

Service  Resp  onse:  This  point  is 
correct.  The  ec  anomic  analysis  uses  the 
average  (count;  r-level)  productivity  to 
value  all  agricv  Itural  lands.  This 
approach  over!  tates  the  economic 
impacts  due  to  the  listed  fishes  and 
critical  habitat  designation  because  the 
discounted  prt  sent  value  of  agricultiu'al 
retirements  is  1  ligher  when  the  average 
land  value  is  used.  This  is  consistent 
with  the  approach  calculating  the  worst- 
case  economic  impacts. 

Issue  22:  Thi  i  economic  analysis  does 
not  measure  th  e  national  efficiency 
effects  of  critical  habitat  designation. 

Service  Resfonse:  In  accoTdance  with 
the  Act  and  th  5  regulations  that 
implement  it,  he  final  designation  of 
critical  habitat  is  made  on  the  basis  of 
the  best  availa  )le  scientific  data,  after 
taking  into  coi  isideration  the  probable 
economic  and  other  impacts  of  the 
designation  uj  on  proposed  or  ongoing 
activities.  The  national  efficiency  effects 
are  computed  md  reported  in  the 
economic  aha!  ysis  prepared  by 
Brookshire  et  il.  1995  (see  Chapter  8) 
and  summarized  in  the  proposed  rule. 
The  economic  analysis  discusses  the 
conditions  un  ler  which  the  factor 
payments  con  puted  from  the  input- 
output  analys  s  may  be  used  to  value 
the  national  e  ficiency  changes. 


Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  action  was  submitted  for 
review  by  the  Office  of  Management  and 
Budget.  This  final  rule  identifies  the 
areas  being  designated  as  critical  habitat 
for  the  woundfin  and  Virgin  River  chub. 
The  designation  v^ll  not  have  an  annual 
economic  effect  of  $100  million.  Oiu- 
summary  of  the  economic  impacts  of 
designation  is  discussed  earlier  in  this 
final  rulw?{rhis  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  This  rule  will  not  materially 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients.  Proposed 
and  final  rules  designating  critical 
habitat  for  listed  species  are  issued 
under  the  authority  of  the  Act.  Critical 
habitat  regulations  are  issued  under 
procedural  ndes  contained  in  50  CFR 
part  424.  Based  on  previous  formal  and 
informal  consultations  with  other 
Federal  agencies  under  section  7  of  the 
Endangered  Species  Act,  the  Service  has 
determined  that  there  are  no  economic 
impacts  of  critical  habitat  designation 
above  and  beyond  the  impacts  of  the 
origined  listing  of  the  species.  Cases 
identified  in  the  economic  analysis  as  a 
potential  economic  impact  of  critical 
habitat  designation  are  actions  that 
would  also  result  in  a  finding  of 
"jeopardize  the  continued  existence  of 
the  species"  during  section  7 
consultation.  Thus,  any  economic 
impact  associated  with  the  Virgin  River 
chub  and  woundfin  is  one  incurred  by 
the  original  listing  of  the  species,  not  by 
this  critical  habitat  designation. 

Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  as  defined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  As  explained  previously  in  this 
final  rule,  the  designation  will  not  have 
economic  effects  above  and  beyond 
those  attributed  to  the  listing  of  the 
species.  This  is  because  the  prohibition 
against  destroying  or  adversely 
modifying  critical  habitat  is  essentially 
duplicative  of  the  prohibition  against 
jeopardizing  the  continued  existence  of 
the  species,  and  therefore,  there  are  no 
additional  economic  effects  that  are  not 
already  incurred  by  the  listing  of  the 
species. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  does  not  have  an  annual  effect 


on  the  economy  of  $100  million  or 
more.  As  explained  in  this  rule,  we  do 
not  believe  diat  the  designation  will 
have  economic  effects  above  and 
beyond  those  attributed  to  the  listing  of 
the  species.  This  rule  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  because 
the  designation  will  not  have  significant 
economic  effects  above  and  beyond  the 
listing  of  the  species.  This  rule  does  not 
have  significant  ad'  erse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

Based  on  our  analysis  of  the  economic 
impacts  of  this  rule  as  discussed  above, 
and  in  accordaince  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.),  this  rule  will  not  significantly 
affect  small  governments  because  it  will 
not  place  additional  burdens  on  small 
(State,  local,  or  Tribal)  governments. 
This  rule  will  not  produce  a  Federal 
mandate  of  $100  million  or  greater  in 
any  year  (i.e.,  it  is  not  a  significant 
regulatory  action  under  the  Unfunded 
Mandates  Reform  Act.) 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
Although  the  critical  habitat  designation 
includes  55.9  kilometers  of  privately 
owned  shoreline  of  the  mainstem  Virgin 
River,  this  final  rule  will  not  "take" 
private  property  rights  and  will  not  alter 
the  value  of  private  property.  Critical 
habitat  designation  is  only  applicable  to 
Federal  lands,  or  to  private  lands  if  a 
Federal  nexus  exists  (i.e.,  if  a  Federal 
agency  authorizes  or  funds  an  action  on 
private  land).  Private  actions  without  a 
federal  nexus  on  private  land  are  not 
subject  to  any  critical  habitat 
prohibitions.  Any  private  actions  on 
private  land  that  have  a  Federal  nexus 
are  already  subject  to  consultation 
under  section  7  of  the  Endangered 
Species  Act.  Because  we  have  identified 
no  economic  effects  of  critical  habitat 
designation  above  and  beyond  those 
that  have  accrued  from  the  listing  of 
these  species,  there  are  no  takings 
implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  final  rule  will  not  affect  the 
structiue  or  role  of  States,  and  will  not 
have  direct,  substantial,  or  significant 
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effects  on  States.  As  previously  stated, 
critical  habitat  is  applicable  only  to 
Federal  lands  or  to  non-Federal  lands  to 
the  extent  that  activities  require  Federal 
funding  or  permitting.  Also,  we  have 
determined  that  additional  economic 
impacts  would  not  result  from  this 
critical  habitat  designation. 

In  keeping  with  Department  of  the 
Interior  policy,  we  requested 
information  from  and  coordinated 
development  of  the  critical  habitat 
proposal  with  the  appropriate  State 
resource  agencies  in  Utah,  Arizona,  and 
Nevada.  On  August  9,  1999,  we 
published  in  the  Federal  Register  (64 
FR  43206)  a  notice  of  availability  of  a 
draft  enviromnental  assessment  on  the 
proposed  action  of  designating  critical 
habitat.  The  public  comment  period  was 
open  from  August  9, 1999,  to  September 
8,  1999.  Additional  notification  of  the 
availability  of  the  draft  environmental 
assessment  and  comment  period  was 
provided  by  letter  to  appropriate  State 
agencies,  county  governments,  Federal 
agencies,  and  other  interested  parties. 
During  the  comment  period,  we 
received  12  written  comment  letters, 
which  were  considered  in  finalizing  this 
rule. 

It  is  our  intent  to  fully  consider  State 
water  law,  interstate  compact 
agreements,  and  treaties  in  protecting 
and  recovering  the  listed  fishes.  As  an 
example,  we  worked  with  the  State  of 
Utah  and  the  WCWCD  to  develop  a 
Virgin  River  Management  Plan  (1999). 
This  plan  is  intended  to  address  both 
the  needs  for  future  water  development 
and  recovery  of  the  listed  fishes 
consistent  with  State  water  laws  and 
other  agreements.  The  selection  of  the 
100-year  floodplain  as  the  boundary  for 
this  critical  habitat  designation  is 
consistent  with  and  supports  the  goals 
of  the  Virgin  River  Management  Plan 
and  the  Proposed  Virgin  River  Resource 
Management  and  Recovery  Program, 
both  of  which  involve  the  State  of  Utah. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  binden  the  judicial  system  and 
does  meet  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  Order.  The  final 


Species 


designation  of  critical  habitat  for  the 
woundfin  and  Virgin  River  chub  has 
been  reviewed  extensively.  Every  effort 
has  been  made  to  ensure  that  the  rule 
contains  no  drafting  errors,  provides 
clear  standards,  simplifies  procedures, 
reduces  burden,  and  is  clearly  written 
such  that  litigation  risk  is  minimized. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  imder  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

It  is  our  position  that,  outside  the 
Tenth  Circuit,  we  do  not  need  to 
prepare  envfronmental  analyses  as 
defined  by  the  NEPA  in  connection  with 
designating  critical  habitat  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244).  This 
assertion  was  upheld  in  the  courts  of  the 
Ninth  Circuit  [Douglas  County  v. 
Babbitt.  48  F.3d  1495  (9th  Cir.  Ore. 
1995),  cert,  denied  116  S.  Ct.  698 
(1996)).  However,  when  the  range  of  the 
species  includes  States  within  the  Tenth 
Circuit,  pursuant  to  the  Tenth  Circuit 
ruling  in  Catron  County  Board  of 
Commissioners  v.  U.S.  Fish  and  Wildlife 
Service,  75  F.3d  1429  (10th  Cir.  1996), 
we  undertake  a  NEPA  analysis  for 
critical  habitat  designation.  We  have 
completed  that  analysis  through  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and 
procedures  outlined  by  the  Department 
of  the  Interior  (512  DM  2),  we  recognize 
our  responsibility  to  work  with  federally 
recognized  Tribes  on  a  Govemment-to- 
Govemment  basis.  Moreover,  the  1997 
Secretarial  Order  on  Native  Americans 
and  the  Act  clearly  states  that  Tribal 


lands  should  not  be  designated  unless 
absolutely  necessary  for  the 
conservation  of  the  species.  According 
to  the  Secretarial  Order,  "Critical  habitat 
shall  not  be  designated  in  such  areas  (an 
area  that  may  impact  Tribal  trust 
resources]  unless  it  is  determined 
essential  to  conserve  a  listed  species." 
We  are  unaware  of  any  Tribal  lands 
containing  habitat  essential  to  the 
conservation  of  the  listed  fishes. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 

PART  17— [AMENDEDl 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

§17.11    [Amended] 

2.  Amend  section  17.11(h)  by  revising 
the  entry  in  the  critical  habitat  column 
of  the  entry  for  "Chub,  Virgin  River," 
and  "Woundfin",  under  FISHES,  to  read 
as  follows: 

§  17.1 1    Endangered  and  threatened 
wildlife. 


(h) 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status 


When 
listed 


Critical 
habitat 


Special 
rules 


FISHES 

* 

Chub,  Virgin  River 


Gila  robusta 
seminuda. 


U.S.A.  (AZ.  NV,  UT)      do 


361 


§  17.95(e) 


NA 
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Common  nam  b 


Woundfin  ...., 


Species 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  ttireatened 


When  Critical  Special 

listed  habitat  rules 


Status 


Plagoptems 

argentissimus. 


U.S.A.  (AZ,  NV,  UT),    Entire,  except  Gila 
Mexico.  River  drainage, 

AZ,  NM. 


2,193 


§  17.95(e)  NA 


3.  Amend  S<  ction  17.95(e)  by  adding 
critical  habitat  of  the  Virgin  River  chub 
{Gila  robusta  s  ?ininuda)  and  woundfin 
[Plagoptems  argentissimus]  in  the  same 
alphabetical  older  as  these  species  occiu' 
in  17.11(h). 


§17.95    Critica 


(e)* 


habitat-fish  and  wildlife. 


Virgin  River  C  lub  [Gila  seminuda) 

Legal  descri  )tions  for  St.  George 
(Utah-Arizona  and  Littlefield  (Arizona) 
were  obtained  from  the  1987  Bureau  of 
Land  Manager  lent  (BLM)  maps  (Surface 
Management  5  tatus  30  x  60  Minute 
Quadrangle).  Legal  descriptions  for 
Overton  (Neva  da-Arizona)  were 
obtained  fromlthe  1989  BLM  maps 
(Surface  Mani^ement  Status  30  x  60 
Minute  Quadrangle).  The  100-year 
floodplain  for  many  areas  is  detailed  in 
Flood  Insuran  :e  Rate  Maps  (FIRM) 
published  by  i  ind  available  through  the 
Federal  Emerj  ency  Management  Agency 
(FEMA).  In  ar  sas  where  a  FIRM  is  not 
available,  the  jresence  of  alluvium  soils 
or  known  higl  water  marks  can  be  used 
to  determine  ( le  extent  of  the 
floodplain.  Only  areas  of  floodplain 
containing  at  east  one  of  the  constituent 
elements  are  ( onsidered  critical  habitat. 
Critical  habitc  t  designated  for  the  Virgin 
River  chub  is  is  follows: 

Utah.  Wash  ington  Coimty;  Arizona, 
Mohave  County;  Nevada,  Clark  County. 
The  Virgin  Ri  /er  and  its  100-year 
floodplain  fro  tn  its  confluence  with  La 
Verkin  Creek.  Utah  in  T.41S.,  R.13W., 
sec. 23  (Salt  L  ike  Base  and  Meridian)  to 
Halfway  Was  i,  Nevada  T.15S.,  R.69E., 
sec.6  (Salt  La  :e  Base  and  Meridian). 


The  primary  constituent  elements  of 
critical  habitat  determined  necessary  for 
the  survival  and  recovery  of  these  Virgin 
River  fishes  are  water,  physical  habitat, 
and  biological  environment.  The  desired 
conditions  for  each  of  these  elements 
are  further  discussed  below. 

Water — A  sufficient  quantity  and 
quality  of  water  (i.e.,  temperatme, 
dissolved  oxygen,  contaminants, 
nutrients,  turbidity,  etc.)  that  is 
delivered  to  a  specific  location  in 
accordance  with  a  hydrologic  regime 
that  is  identified  for  the  particular  life 
stage  for  each  species.  This  includes  the 
following: 

1 .  Water  quality  characterized  by 
natural  seasonally  variable  temperature, 
turbidity,  and  conductivity; 

2.  hydrologic  regime  characterized  by 
the  duration,  magnitude,  and  frequency 
of  flow  events  capable  of  forming  and 
maintaining  channel  and  instream 
habitat  necessary  for  particular  life 
stages  at  certain  times  of  the  year;  and 

3.  flood  events  inundating  the 
floodplain  necessary  to  provide  the 
organic  matter  that  provides  or  supports 
the  nutrient  and  food  sources  for  the 
listed  fishes. 

Physical  Habitat — Areas  of  the  Virgin 
River  that  are  inhabited  or  potentially 
habitable  by  a  particular  life  stage  for 
each  species,  for  use  in  spawning, 
musing,  feeding,  and  rearing,  or 
corridors  between  such  areas: 

1.  River  channels,  side  channels, 
secondary  chaimels,  backwaters,  and 
springs,  and  other  areas  which  provide 
access  to  these  habitats;  and 

2.  areas  with  slow  to  moderate 
velocities,  within  deep  runs  or  pools, 
with  predominately  sand  substrates, 
particularly  habitats  which  contain 
boulders  or  other  instream  cover. 


Biological  Enviroimient — Food 
supply,  predation,  and  competition  are 
important  elements  of  the  biological 
environment  and  are  considered 
components  of  this  constituent  element. 
Food  supply  is  a  function  of  nutrient 
supply,  productivity,  and  availability  to 
each  life  stage  of  the  species.  Predation 
and  competition,  although  considered 
normal  components  of  this 
environment,  are  out  of  balance  due  to 
normative  fish  species  in  many  areas. 
Fourteen  introduced  species,  including 
red  shiner  [Cyprinella  lutrensis),  black 
bullhead  [Ameiurus  melas),  channel 
catfish  [Ictalurus  punctatus),  and 
largemouth  bass  [Micropterus 
salmoides),  compete  with  or  prey  upon 
the  listed  fishes.  Of  these,  the  red  shiner 
is  the  most  niunerous  and  has  been  the 
most  problematic  for  the  listed  fishes. 
Red  shiners  compete  for  food  and 
available  habitats  and  are  known  to  prey 
on  the  eggs  and  early  life  stages  of  the 
listed  fishes.  Components  of  this 
constituent  element  include  the 
following: 

1.  Seasonally  flooded  areas  that 
contribute  to  the  biological  productivity 
of  the  river  system  by  producing 
cillochthonous  (humus,  silt,  organic 
detritus,  colloidal  matter,  and  plants 
and  animals  produced  outside  the  river 
and  brought  into  the  river)  organic 
matter  which  provides  and  supports 
much  of  the  food  base  of  the  listed 
fishes;  and 

2.  few  or  no  predatory  or  competitive 
nonnative  species  in  occupied  Virgin 
River  fishes'  habitats  or  potential 
reestablishment  sites. 
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delivered  to  a  specific  location  in 
accordance  with  a  hydrologic  regime 
that  is  identified  for  the  particular  life 
stage  for  each  species.  This  includes  the 
following: 

1 .  Water  quality  characterized  by 
natural  seasonally  variable  temperature, 
turbidity,  and  conductivity; 

2.  hydrologic  regime  characterized  by 
the  duration,  magnitude,  and  frequency 
of  flow  events  capable  of  forming  and 
maintaining  channel  and  instream 
habitat  necessary  for  particular  life 
stages  at  certain  times  of  the  year;  and 

3.  flood  events  inundating  the 
floodplain  necessary  to  provide  the 
organic  matter  that  provides  or  supports 
the  nutrient  and  food  sources  for  the 
listed  fishes. 

Physical  Habitat— Areas  of  the  Virgin 
River  that  are  inhabited  or  potentially 
habitable  by  a  particular  life  stage  for 
each  species,  for  use  in  spawning, 
nursing,  feeding,  and  rearing,  or 
corridors  between  such  areas: 

1.  River  channels,  side  channels, 
secondary  channels,  backwaters,  and 
springs,  and  other  areas  which  provide 
access  to  these  habitats; 

2.  areas  inhabited  by  adult  and 
juvenile  woundfin  include  runs  and 
pools  adjacent  to  riffles  that  have  sand 
and  sand/gravel  substrates; 

3.  areas  inhabited  by  juvenile 
woundfin  are  generally  deeper  and 
slower.  When  turbidity  is  low,  adults 
also  tend  to  occupy  deeper  and  slower 
habitats; 

4.  areas  inhabited  by  woimdfin  larvae 
include  shoreline  margins  and 
backwater  habitats  associated  with 
growths  of  filamentous  algae. 


Biological  Environment — Food 
supply,  predation,  and  competition  are 
important  elements  of  the  biological 
environment  and  are  considered 
components  of  this  constituent  element. 
Food  supply  is  a  function  of  nutrient 
supply,  productivity,  and  availability  to 
each  life  stage  of  the  species.  Predation 
and  competition,  although  considered 
normal  components  of  this 
environment,  are  out  of  balance  due  to 
nonnative  fish  species  in  many  areas. 
Fourteen  introduced  species,  including 
red  shiner  (Cyprinella  lutrensis),  black 
bullhead  [Ameiurus  melas),  channel 
catfish  [Ictalurus  punctatus),  and 
largemouth  bass  (Microptems 
salmoides),  compete  with  or  prey  upon 
the  listed  fishes.  Of  these,  the  red  shiner 
is  the  most  numerous  and  has  been  the 
most  problematic  for  the  listed  fishes. 
Red  shiners  compete  for  food  and 
available  habitats  and  are  known  to  prey 
on  the  eggs  and  early  life  stages  of  the 
listed  fishes.  Components  of  this 
constituent  element  include  the 
following: 

1.  Seasonally  flooded  areas  that 
contribute  to  the  biological  productivity 
of  the  river  system  by  producing 
allochthonous  (humus,  silt,  organic 
detritus,  colloidal  matter,  and  plants 
and  animals  produced  outside  the  river 
and  brought  into  the  river)  organic 
matter  which  provides  and  supports 
much  of  the  food  base  of  the  listed 
fishes;  and 

2.  few  or  no  predatory  or  competitive 
nonnative  species  in  occupied  Virgin 
River  fishes'  habitats  or  potential 
reestablishment  sites. 
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;  'ecretary  for  Fish  and 
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DEPARTMENT |OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AE23 

Endangered  aiid  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Stetus  for  Two  Larkspurs 
From  Coastal  llorttiern  California 

agency:  Fish  ai  id  Wildlife  Service, 

Interior. 

action:  Final  r  Je. 


summary:  We,  jhe  U.S.  Fish  and 
Wildlife  Service  (Service),  detennine 
endangered  sta  ns  pursuant  to  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended  for  two  plants — Delphinium 
bakeri  (Bakers  larkspur)  and 
Delphinium  luisum  (yellow  larkspur). 
These  species  grow  in  a  variety  of 
habitats  including  coastal  prairie, 
coastal  scrub,  or  chaparral  in  Sonoma 
and  Marin  Counties  in  northern 
California.  Habitat  loss  and  degradation, 
sheep  grazing,  toad  maintenance 
activities,  and  pvercollection  imperil  the 
continued  exisience  of  these  plants. 
Random  events  increase  the  risk  of 

ie  extremely  small  plant 
lis  rule  implements  the 
ion  and  recovery 
rded  by  the  Act  for  these 


extinction  to 
populations.  T\ 
Federal  protec 
provisions  affo 
two  species. 
EFFECTIVE  OAl 
ADDRESSES:  Tl 


;  February  25,  2000. 

I  complete  file  for  this 
rule  is  availablje  for  public  inspection, 
by  appointmei  t,  during  normal  business 
hours  at  the  U.  S.  Fish  and  Wildlife 
Service,  Sacraioento  Fish  and  Wildlife 
Office,  2800  Cottage  Way,  Room  W2606, 
Sacramento,  Celifomia  95825. 
FOR  FURTHER  irJFORMATION  CONTACT: 
Kirsten  Tarp,  Sacramento  Fish  and 
Wildlife  Office  (see  ADDRESSES  section) 
(telephone  91f  /4 14-6464;  facsimile 
916/414-6486  . 
SUPPLEMENTARly  INFORMATION: 


Background 

Delphinium 
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extirpated  numerous  populations  of 
these  two  plants  in  coastal  Marin  and 
Sonoma  Coimties  in  northern  California. 
The  historical  range  of  Delphinium 
bakeri  and  D.  luteum  did  not  extend 
beyond  coastal  Marin  and  Sonoma 
Counties. 

Ewan  (1942)  described  Delphinium 
bakeri  based  on  type  material  collected 
by  Milo  Baker  in  1939  fi-om  Coleman 
Valley,  Sonoma  County,  California.  In 
the  most  recent  treatment,  Wamock 
(1993)  retained  the  taxon  as  a  full 
species.  Historicdly,  D.  bakeri  was 
known  from  Coleman  Valley  in  Sonoma 
County  and  fi-om  a  site  near  Tomales  in 
Marin  County.  Delphinium  bakeri 
occurs  on  decomposed  shale  within  the 
coastal  scrub  plant  community  from  120 
to  150  meters  (m)  (400  to  500  feet  (ft)) 
in  elevation  (California  Natural 
Diversity  Database  (CNDDB)  1997). 

Delphinium  bakeri  is  a  perennial  herb 
in  the  buttercup  family  (Ranunculaceae) 
that  grows  from  a  thickened,  tuber-Uke, 
fleshy  cluster  of  roots.  The  stems  are 
hollow,  erect,  and  grow  to  65 
centimeters  (cm)  (26  inches  (in))  tall. 
The  shallowly  five-parted  leaves  occur 
primarily  along  the  upper  third  of  the 
stem  and  are  green  at  the  time  the  plant 
flowers.  The  flowers  are  irregularly 
shaped.  The  five  sepals  (outer  most 
whorl  or  set  of  floral  parts)  are 
conspicuous,  bright  dark  blue  or 
purplish,  with  the  rear  sepal  elongated 
into  a  spur.  The  inconspicuous  petals 
occur  in  two  pairs.  The  lower  pair  is 
oblong  and  blue-piuple;  the  upper  pair 
is  oblique  and  white.  Seeds  are 
produced  in  several  dry,  many-seeded 
fruits,  which  split  open  at  maturity  on 
only  one  side  (i.e.,  several  follicles). 
Delphinium  bakeri  flowers  from  April 
through  May  (Wamock  1993). 

Habitat  conversion,  grazing,  and/or 
roadside  maintenance  activities  have 
extirpated  occurrences  of  Delphinium 
bakeri  in  Marin  and  Sonoma  Counties 
(California  Department  of  Fish  and 
Game  (CDFG)  1994).  The  CDFG  (1994) 
also  reported  the  species  is  declining. 
The  only  known  remaining  population, 
with  a  total  of  about  35  plants,  is  found 
on  a  steep  road  bank  on  private  and 
coimty  land  in  Marin  Coimty  that  is 
threatened  by  road  work,  overcoUection, 
and  sheep  grazing.  Because  of  its 
extreme  range  restriction  and  small 
population  size,  the  plant  is  also 
vulnerable  to  extinction  from  random 
natural  events,  such  as  fire  or  insect 
outbreaks  (CNDDB  1997). 

Heller  (1903)  described  Delphinium 
luteum  based  on  type  material  collected 
from  "grassy  slopes  about  rocks,  near 
Bodega  Bay,  along  the  road  leading  to 
the  village  of  Bodega"  in  Sonoma 
County.  Although  Jepson  (1970) 


reduced  D.  luteum  to  a  variety  of  D. 
nudicaule,  it  is  currently  recognized  as 
a  full  species  (Wamock  1993). 
Delphinium  luteum  occurs  on  rocky 
areas  within  coastal  scrub  plant 
community,  including  areas  with  active 
rock  slides,  from  sea  level  to  100  m  (300 
ft)  in  elevation  (Guerrant  1976). 

Delphinium  luteum  is  a  perennial 
herb  in  the  buttercup  family 
(Ranimculaceae)  that  grows  from  fibrous 
roots  to  56  cm  (22  in)  tall.  The  leaves 
are  mostly  basal,  fleshy,  and  green  at  the 
time  of  flowering.  The  flowers  are 
cornucopia-shaped.  The  five 
conspicuous  sepals  are  bright  yellow, 
with  the  posterior  sepal  elongated  into 
a  spur.  The  inconspicuous  petals  occur 
in  two  pairs.  The  upper  petals  are 
narrow  and  unlobed;  the  lower  petals 
are  oblong  to  ovate.  The  fruit  is  a 
follicle.  Delphinium  luteum  flowers 
from  March  to  May. 

Never  widely  distributed,  historical 
populations  of  Delphinium  luteum  have 
been  partially  or  entirely  extirpated  by 
rock  quarrying  activities,  overcoUecting, 
residential  development,  and  sheep 
grazing,  resulting  in  the  species  now 
being  even  more  narrowly  distributed 
(Guerrant  1976;  CNDDB  1998;  Betty 
Guggolz,  Milo  Baker  Chapter,  California 
Native  Plant  Society  (CNPS),  pers. 
conun.  1995).  The  CDFG  (1994)  reported 
the  species  is  declining.  The  two 
remaining  populations  near  Bodega, 
both  on  private  land,  total  fewer  than  50 
plants.  Development,  overcoUection, 
and  sheep  grazing  threaten  the 
remaining  two  populations.  Because  of 
its  extreme  range  restriction  and  small 
population  size,  the  plant  is  also 
vulnerable  to  extinction  from  random 
natural  events,  such  as  fire  or  insect 
outbreaks  (CNDDB  1998;  B.  Guggolz, 
pers.  comm.  1995). 

Previous  Federal  Action 

Federal  Government  actions  on  the 
two  species  began  as  a  result  of  section 
12  of  the  Act  (16  U.S.C.  1531  et  seq.), 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975,  and  included  Delphinium  bakeri 
and  D.  luteum  as  endangered.  We 
published  a  notice  on  July  1,  1975  (40 
FR  27823)  of  our  acceptance  of  the 
report  of  the  Smithsonian  Institution  as 
a  petition  within  the  context  of  section 
4(c)(2)  (petition  provisions  are  now 
found  in  section  4(b)(3)  of  the  Act)  and 
our  intention  to  review  the  status  of  the 
plant  taxa  named  in  the  report.  The 
above  two  taxa  were  included  in  the 
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July  1,  1975,  notice.  On  June  16,  1976, 
we  published  a  proposal  (41  FR  24523) 
to  determine  approximately  1,700 
vascular  plant  species  to  be  endangered 
species  piu-suant  to  section  4  of  the  Act. 
The  list  of  1,700  plant  taxa  was 
assembled  on  the  basis  of  comments  and 
data  received  by  the  Smithsonian 
Institution  and  us  in  response  to  House 
Document  No.  94-51  and  the  July  1, 
1975,  Federal  Register  publication.  D. 
bakeri  and  D.  luteum  were  included  in 
this  Federal  Register  document. 
General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26, 1978,  notice 
(43  FR  17909).  The  Act  Amendments  of 
1978  required  that  all  proposals  over 
two  years  old  be  withdrawn.  A  one-year 
grace  period  was  given  to  those 
proposals  already  more  than  two  years 
old.  In  the  December  10,  1979,  notice 
(44  FR  70796),  we  published  a  notice  of 
withdrawal  of  the  June  6,  1976, 
proposal,  along  with  four  other 
proposals  that  had  expired. 

We  published  a  Notice  of  Review  for 
plants  on  December  15,  1980  (45  FR 
82480).  This  notice  included 
Delphinium  bakeri  and  D.  luteum  as 
category  1  candidates  for  Federal  listing. 
Category  1  taxa  were  those  for  which  we 
had  on  file  substantial  information  on 
biological  vulnerability  and  threats  to 
support  preparation  of  listing  proposals. 
On  November  28, 1983,  we  published  a 
supplement  to  the  Notice  of  Review  (48 
FR  53640).  This  supplement  changed  D. 
bakeri  and  D.  luteum  from  category  1  to 
category  2  candidates.  Category  2  taxa 
were  those  for  which  data  in  our 
possession  indicated  listing  was 
possibly  appropriate,  but  for  which 
substantial  data  on  biological 
vulnerability  and  threats  were  not 
currently  known  or  on  file  to  support 
proposed  rules. 

Tne  plant  notice  was  revised  on 
September  27, 1985  (50  FR  39526). 
Delphinium  bakeri  and  D.  luteum  were 
again  included  as  category  2  candidates. 
Another  revision  of  the  plant  notice  was 
published  on  February  21,  1990  (55  FR 
6184).  In  this  revision  D.  bakeri  and  D. 
luteum  were  included  as  category  1 
candidates.  We  made  no  changes  to  the 
status  of  the  two  species  in  the  plant 
notice  published  on  September  30, 1993 
(58  FR  51144).  On  February  28.^1996, 
we  published  a  Notice  of  Review  in  the 
Federal  Register  (61  FR  7596)  that 
discontinued  the  use  of  candidate 
categories  and  considered  the  former 
category  1  candidates  as  simply 
"candidates"  for  listing  purposes.  Both 
species  were  included  as  candidates  in 
the  February  28,  1996,  Notice  of  Review. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  certain  findings 


on  pending  petitions  within  12  months 
of  their  receipt.  Section  2(b)(1)  of  the 
1982  amendments  further  requires  that 
all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  provision 
applied  to  Delphinium  bakeri  and  D. 
luteum,  because  the  1975  Smithsonian 
report  had  been  accepted  as  a  petition. 
On  October  13, 1982,  we  foimd  that  the 
petitioned  listing  of  these  species  was 
warranted  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 
published  on  January  20,  1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  annually  in 
October  of  1983  through  1994,  and  we 
published  a  proposed  rule  on  June  19, 
1997  (62  FR  33383). 

The  processing  of  this  final  rule 
conforms  with  oiu  Listing  Priority 
Guidance  published  in  the  Federal 
Register  on  October  22.  1999  (64  FR 
57114).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings. 
Highest  priority  is  processing 
emergency  listing  rules  for  any  species 
determined  to  face  a  significant  and 
imminent  risk  to  its  well-being  (Priority 
1).  Second  priority  (Priority  2)  is 
processing  final  determinations  on 
proposed  additions  to  the  lists  of 
endangered  and  threatened  wildlife  and 
plants.  Third  priority  is  processing  new 
proposals  to  add  species  to  the  lists.  The 
processing  of  administrative  petition 
findings  (petitions  filed  under  section  4 
of  the  Act)  is  the  fourth  priority.  The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  imder  the  Listing  Priority 
Guidance.  This  final  rule  is  a  Priority  2 
action  and  is  being  completed  in 
accordance  with  the  current  Listing 
Priority  Guidance. 

We  have  updated  this  rule  to  reflect 
any  changes  in  distribution,  status,  and 
threats  since  publishing  the  proposed 
rule  and  to  incorporate  information 
obtained  through  the  public  comment 
period.  This  additional  information  did 
not  alter  our  decision  to  list  these 
species. 

Summary  of  Comments  and 
Recommendatioiis 

In  the  June  19,  1997,  proposed  rule 
(62  FR  33383)  and  associated 
notifications,  we  requested  all  interested 
parties  to  submit  factual  reports  or 
information  that  might  contribute  to 
development  of  a  final  rule.  A  60-day 


comment  period  closed  on  August  18. 
1997.  We  contacted  appropriate  Federal 
and  State  agencies,  county  and  city 
governments,  scientific  organizations, 
and  other  interested  parties  and 
requested  comments.  We  sent  copies  of 
the  proposed  rule  and  the  request  for 
comments  letter  to  seven  local  libraries 
for  public  display.  We  published 
newspaper  notices  in  the  Press 
Democrat  and  Marin  Independent 
Journal  on  June  25,  1997;  Sonoma 
County  Independent  on  June  26,  1997; 
and  Petaluma  Argus  Courier  on  June  27, 
1997,  which  invited  general  public 
comment. 

During  the  public  comment  period, 
we  received  written  comments  from  five 
individuals  or  agencies.  Three 
commenters  expressed  support  for  the 
listing  proposal,  and  two  commenters 
opposed  the  proposal.  Supporting 
comments  were  received  from  the  CNPS 
and  two  individuals  from  Washington 
State  University.  The  two  conimenters 
irom  Washington  State  University  sent  a 
letter  informing  us  of  their  research  on 
the  genetic  variation  in  Delphinium 
luteum.  Opposing  comments  were 
received  by  the  Washington  Legal 
Foundation  and  the  Marin  Farm  Bureau. 
Opposing  conunents  and  other 
comments  questioning  the  proposed 
rule  were  organized  into  specific  issues. 
These  issues  and  oiu-  response  to  each 
are  summarized  below. 

Issue  1 :  One  commenter  stated  that 
the  Service  should  not  list  Delphinium 
bakeri  and  D.  luteum  because  it  has  no 
authority  to  list  or  regulate  species 
under  the  Act  that  are  not  involved  in 
interstate  commerce.  This  conunenter 
further  believed  that  Federal  fisting  for 
D.  bakeri  and  D.  luteum  is  unnecessary 
since  it  would  not  confer  greater 
protection  than  California  State  law 
already  provides  for  these  indigenous 
plants. 

Our  Response:  The  Federal 
Government  has  the  authority  under  the 
Commerce  Clause  of  the  U.S. 
Constitution  to  protect  these  species,  for 
the  reasons  given  in  Judge  Wald's 
opinion  and  Judge  Henderson's 
concurring  opinion  in  National 
Association  of  Home  Builders  v.  Babbitt, 
130  F.3d  1041  (D.C.  Cir.  1997),  cert, 
denied,  1185  S.Ct.  2340  (1998).  That 
case  involved  a  challenge  to  application 
of  the  Act's  prohibitions  to  protect  the 
listed  Delhi  Sands  flower-loving  fly 
[Rhapimodas  terminatus  abdominalis). 
As  with  Delphinum  bakeri  and  D. 
luteum,  the  Delhi  Sands  flower-loving 
fly  is  endemic  to  only  one  State.  Judge 
Wald  held  that  appfication  of  the  Act's 
prohibition  against  taking  of  endangered 
species  to  this  fly  was  a  proper  exercise 
of  Commerce  Clause  power  to  regulate: 
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(1)  use  of  chann  tls  of  interstate 
commerce:  and  2)  activities 
substantially  affecting  interstate 
commerce,  because  it  prevented  loss  of 
biodiversity  and  destructive  interstate 
competition.  Juc  ge  Henderson  upheld 
protection  of  the  fly  because  doing  so 
prevents  harm  t(  i  the  ecosystem  upon 
which  interstate  commerce  depends  and 
because  doing  si  i  regulates  commercied 
development  thi  it  is  part  of  interstate 
commerce. 

Issue  2:  One  c  jmmenter  urged  us  not 
to  list  Delphiniu  m  bakeri  and  D.  luteum, 
stating  that  "the  listing  of  the  two 
larkspurs  violati  is  the  Principles  of 
Federalism,"  an  1  that  "California  has 
ample  resources  to  regulate  and  protect 
these  two  larksp  ur  species,"  and 
(therefore)  "sho  ild  be  able  to  make  its 
own  decisions  r  jgarding  these  plants 
found  within  its  own  border."  The 
commenter  furt]  ler  stated  that  this 
listing  has  signi  leant  impacts  on  the 
rights  of  private  property  owners  to 
make  reasonabh  >  use  of  their  property. 

Our  Response :  As  we  stated  in  the 
proposed  rule  ((  2  FR  33383),  existing 
State  and  local  legulations  are 
inadequate  to  pi  otect  these  species.  The 
Act  does  not  pn  vent  the  State  of 
California  from  Drotecting  and 
regulating  the  t^  ro  larkspur  species. 
Federal  and  Sta  e  regulations 
complement  ea(  h  other.  As  discussed 
further  in  Facto  ■  D  of  the  "Summary  of 
Factors  Affectin  ?  the  Species"  section  of 
this  final  rule,  t  le  California 
Enviromnental  Quality  Act  (CEQA)  and 
California  Enda  igered  Species  Act 
(CESA)  apply  tc  actions  on  private  and 
State  lands.  For  plants,  the  Federal 
Endangered  Sp(  cies  Act  primarily 
covers  Federal  1  and  and  Federal  actions 
that  may  affect  )roposed  and  listed 
species. 

The  listing  of  plants  under  the  Federal 
Endangered  Sp(  icies  Act  does  not 
necessarily  rest  ict  any  uses  of  private 
land  unless  Federal  funding, 
authorization,  or  a  permit  is  involved. 
For  example,  such  private  land  uses  as 
proper  livestock  grazing,  cleeuing  a 
defensible  spac  i  for  fire  protection 
around  one's  p<  rsonal  residence, 
landscaping  (including  irrigation),  or 
fencfe  maintena  ice  are  not  affected  by 
Federal  listing  )f  plants.  If  an  activity  is 
conducted,  autl  mrized,  or  funded  by  a 
Federal  agency  the  Federal  action 
agency  must  cc  asult  with  us  when  the 
activity  may  afl  ect  listed  species. 

Issue  3:  One  commenter  was 
concerned  that  once  an  endangered 
species  is  listec  ,  the  designation  of 
critical  habitat  jnder  the  Act  would 
result  in  a  takii  g  of  land.  This 
commenter  fur  her  stated  that  the  "take" 
provision  as  ap  plied  to  the  two 


larkspiu's  will  have  a  dramatic  and 
disruptive  impact  on  local  land  use  and 
planning. 

Our  Response:  As  discussed  in  the 
"Critical  Habitat"  section  of  this  final 
rule,  a  critical  habitat  determination  is 
not  being  made  at  this  time  for  these 
plants.  The  "take"  prohibition,  as 
defined  in  section  9  of  the  Act,  generally 
does  not  apply  to  plants  (except  when 
such  take  is  prohibited  by  state  law  or 
occurs  in  the  course  of  a  violation  of 
state  criminal  trespass  law). 

Issue  4:  One  commenter  said  that  we 
should  consider  the  adverse  economic 
effect  that  the  listing  would  have  on  the 
local  agriculture  industry. 

Our  Response:  Under  section 
4(b)(1)(A)  of  the  Act,  a  listing 
determination  must  be  based  solely  on 
the  best  scientific  and  commercieil  data 
available.  The  legislative  history  of  this 
provision  clearly  states  the  intent  of 
Congress  to  "ensure"  that  listing 
decisions  are  "based  solely  on  biological 
criteria  and  to  prevent  non-biological 
considerations  from  affecting  such 
decisions,"  H.R.  Rep.  No.  97-835,  97th 
Cong.,  2nd  Sess.  19  (1982).  As  further 
stated  in  the  legislative  history, 
"applying  economic  criteria  *   *   *  to 
any  phase  of  the  species  listing  process 
is  applying  economics  to  the 
determinations  made  under  section  4  of 
the  Act  and  is  specifically  rejected  by 
the  inclusion  of  the  word  'solely'  in  the 
legislation,"  H.R.  Rep.  No.  97-835,  97th 
Cong.  2nd  Sess.  19  (1982).  Because  we 
are  precluded  from  considering 
economic  impacts  in  a  final  decision  to 
list  a  species,  we  cannot  examine  such 
impacts. 

Issue  5:  One  commenter  stated  that 
the  plants  are  in  existence  because  of 
agriculture  and  not  the  opposite. 

Our  Response:  As  discussed  under 
Factor  A  of  the  "Summary  of  Factors 
Affecting  the  Species"  section  of  this 
final  rule,  historical  habitat  of 
Delphinium  bakeri  was  eliminated  by 
agricultural  conversion.  The  discussion 
under  Factor  C  explains  that  both 
species  are  limited  in  their  range,  have 
few  individuals,  and  are  extremely 
vulnerable  to  trampling. 

Peer  Review 

In  accordance  with  interagency  peer 
review  policy  published  on  July  1, 1994 
(59  FR  34270),  we  solicited  the  expert 
opinions  of  three  independent 
specialists  regarding  pertinent  scientific 
or  commercial  data  and  assumptions 
relating  to  the  taxonomy,  population 
status,  and  supportive  biological  and 
ecological  information  for  the  taxon 
under  consideration  for  listing.  The 
purpose  of  such  review  is  to  ensure  that 
listing  decisions  are  based  on 


scientifically  sound  data,  assumptions, 
and  analyses,  including  input  of 
appropriate  experts  and  speciedists.  The 
three  requested  reviewers  concurred 
with  the  accuracy  of  the  rule  and 
supported  listing  these  taxa.  Information 
provided  was  incorporated  and  is 
presented  in  the  final  rule. 


Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  that  implement  the 
listing  provisions  of  the  Act  established 
the  procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
gf  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Delphinium  bakeri  Ewan 
(Baker's  larkspur)  and  Delphinium 
luteum  Heller  (yellow  larkspur)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range.  Of 
the  two  remaining  populations  of 
Delphinium  luteum,  one  located  at  an 
old  rock  quarry  site  near  Bodega  has 
been  partially  destroyed  and  fragmented 
by  historical  quarry  activities.  The 
number  of  plants  remaining  at  this  site 
continues  to  decline.  Population 
numbers  were  between  100  to  200 
plants  in  1978  (Ed  Guerrant,  Berry 
Botanic  Garden,  pers.  comm.  1995),  but 
recent  counts  indicate  that  only  30  to  40 
individuals  remain  (B.  Guggolz,  pers. 
comm.  1995).  The  other  extant  site  has 
fewer  than  10  remaining  individuals.  A 
historical  site  near  the  town  of  Graton 
was  converted  to  residential  uses  by 
1987  (CNDDB  1997). 

Historically,  habitat  of  Delphinium 
bakeri  was  eliminated  by  agricultural 
conversion  to  grainfields  (Ewan  1942). 
Remaining  habitat  may  be  threatened  by 
sheep  grazing  (CNDDB  1997).  One 
extirpated  population  was  subjected  to 
sheep  grazing,  but  it  is  unknown  if 
grazing  was  the  primary  cause  of  its 
demise.  The  few  remaining  individuals 
(approximately  35)  are  extremely 
vulnerable  to  impacts  that  otherwise 
might  not  be  significant.  Threats  to  the 
lone  remaining  site  of  D.  bakeri  are 
discussed  under  factors  B  through  E.  At 
the  rock  quarry  site  near  Bodega  Bay, 
the  Bodega  Harbor  landowners 
association  is  proposing  to  build  an 
equipment  storage  shed  and  a  public 
trail  that  would  be  close  to  the 
remaining  plants.  Although  the 
proposed  storage  equipment  shed  would 
be  located  on  degraded  habitat  and 
would  have  no  direct  impact  on  the 
extant  population  of  D.  luteum,  the 
public  trail  would  be  located  adjacent  to 
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the  population.  The  proximity  of  the 
trail  to  the  plants  would  increase  the 
threat  from  collection  (see  factor  B). 
Urban  development,  and  its  associated 
recreational  activities,  continue  to 
threaten  the  remaining  population  of  D. 
luteum  (B.  Guggolz.  pers.  comm.  1995). 
Although  the  project  proponents  have 
been  notified  that  construction  of  the 
shed  and  trail  may  be  detrimental  to  D. 
luteum,  vfe  understand  that  the  project 
remains  proposed  as  is. 

B.  Overutuization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes.  Overutilization  is  a  threat  for 
both  species.  In  1992,  all  the  follicles  (a 
single-celled  cavity  that  acts  like  a 
many-seeded  fruit,  which  upon  drying 
splits  open  to  release  seeds)  were 
collected  from  the  plants  at  the  only 
known  site  of  Delphinium  bakeri  (CDFG 
1993).  Because  these  follicles  contained 
the  plants'  seeds,  all  sexual 
reproduction  for  1992  was  lost.  Were 
this  collection  to  occur  regularly  or  in 
conjunction  with  uruelated  natural 
events  (e.g.,  fire),  the  species  may  be 
lost.  Due  to  its  distinctive  yellow 
flowers,  which  is  uncommon  for 
larkspius,  D.  luteum  is  of  considerable 
horticultiu'al  interest.  Collecting  is 
thought  to  have  extirpated  at  least  one 
occurrence  of  D.  luteum  located 
southwest  of  Tomales  (CNDDB  1997). 
Additionally,  some  of  the  historical 
decline  to  D.  luteum  can  be  attributed  to 
collecting.  Delphinium  luteum  was 
offered  for  piuchase  in  horticultural 
trade  journals  during  the  1940's  and 
1950's  (Michael  Wamock,  Sam  Houston 
University,  pers.  comm.  1994).  Plants 
can  still  be  procured  from  a  local 
nursery,  although  their  seed  source  is 
not  from  the  wild.  Garden-grown  seed  is 
also  available  through  an  international 
garden  society  (NARGS  1998).  Both 
populations  of  D.  luteum  are  near 
residential  areas,  about  30  m  (100  ft) 
from  the  nearest  house,  and  are  subject 
to  collecting.  Unrestricted  collecting  for 
scientific  or  horticultiual  purposes  or 
excessive  visits  by  individuals 
interested  in  seeing  rare  plants  could 
result  from  increased  publicity  as  a 
result  of  this  rulemaking. 

C.  Disease  or  Predation.  Most 
Delphinium  species  are  toxic  to  cattle 
but  not  sheep.  Ewan  (1942)  noted  that 
Delphinium  bakeri  did  not  appear  to  be 
poisonous  to  livestock.  However,  its 
toxicity  has  not  been  tested.  Sheep 
grazing  may  threaten  the  plant  (CNDDB 
1997).  One  extirpated  population  was 
subjected  to  grazing,  but  it  is  imknown 
if  grazing  was  the  primary  cause  of  its 
demise  The  few  remaining  individuals 
(approximately  35)  are  extremely 
vulnerable  to  impacts  that  otherwise 
might  not  be  significsmt.  Although  D. 


luteum  has  persisted  at  two  sites  vdth 
sheep  grazing  for  many  decades, 
because  of  the  very  low  number  of 
individuals  in  the  population,  any  loss 
of  flowers  and/or  seeds  could 
significantly  reduce  chances  for  the 
long-term  survival  of  this  species  (see 
Factor  E). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms.  The  California 
Fish  and  Game  Commission  (CFGC) 
listed  Delphinium  bakeri  and 
Delphinium  luteum  as  rare  species  in 
1979  under  the  California  Native  Plant 
Protection  Act  (CNPPA)  (Div.  2  Ch.  10, 
Section  1900  et  seq.  of  the  Fish  and 
Game  Code).  Although  the  "take"  of 
State-listed  plants  is  generally 
prohibited  under  CNPPA  (See  Sec. 
1908).  the  extent  of  protection  for  State- 
listed  plants  has  been  a  matter  of  some 
imcertainty.  CNPPA  limits  the  State's 
ability  to  regulate  or  prohibit  the  take  of 
plants  during  agricultiual  operations, 
timber  harvesting,  or  mining  assessment 
work,  or  removal  of  plants  from  certain 
facilities  and  right-of-way  [see  Sec.  1913 
(a)  and  (b)].  Under  another  provision  of 
CNPPA,  landowners  in  some 
circmnstances  can  remove  plants  after 
providing  CDFG  at  least  10  days 
advance  notice  (see  Sec.  1913(c)l.  The 
scope  of  these  exceptions  to  CNPPA 
take  prohibition,  and  consequently  to 
the  protection  for  plants,  are  unsettled 
and  suspect.  State  designation  as  a  rare, 
threatened,  or  endangered  species  under 
the  CNPPA  does  provide  for 
consideration  of  impacts  by  State 
agencies  under  CEQA,  described  below. 

The  CEQA  (chapter  2  section  21050  et 
seq.  of  the  California  Public  Resources 
Code)  requfres  a  full  disclosure  of  the 
potential  environmental  impacts  of 
proposed  projects.  The  public  agency 
with  primary  authority  or  jurisdiction 
over  the  project  is  designated  as  the  lead 
agency  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
CEQA  Guidelines  requires  a  mandatory 
finding  of  significance  if  a  project  has 
the  potential  to  "reduce  the  number  or 
restrict  the  range  of  a  rare,  threatened, 
or  endangered  plant  or  animal."  Species 
that  can  be  shown  to  meet  the  criteria 
for  State  listing  and  have  been 
designated  as  rare,  threatened,  or 
endangered,  such  as  D.  bakeri  and  D. 
luteum,  must  be  considered  under 
CEQA  guidelines  (CEQA  Section 
15380).  Once  significant  effects  are 
identified,  the  lead  agency  has  the 
option  to  require  mitigation  for  effects 
through  changes  in  the  project  or  to 
decide  that  overriding  considerations 
make  mitigation  infeasible.  In  a  case 


that  the  lead  agency  decides  that 
overriding  considerations  make 
mitigation  infeasible.  projects  may  be 
approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  State-listed  species. 
Protection  of  listed  species  through 
CEQA  is  therefore  dependent  upon  the 
discretion  of  the  agency  involved.  In 
addition,  revisions  to  CEQA  guideUnes 
have  been  proposed  which,  if 
implemented,  may  weaken  protections 
for  State-listed,  rare,  threatened,  and 
endangered  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence.  The 
remaining  population  of  Delphinium 
luteum  at  the  rock  quarry  may  be 
threatened  by  users  of  a  trail  associated 
with  the  extension  of  an  existing  golf 
course  into  the  ciurent  coimty  scenic 
easement  that  exists  on  the  site  (B. 
Guggolz,  pers.  comm.  1995).  This 
easement  is  not  a  conservation  easement 
with  us  but  may  offer  some  limited, 
incidental  protection  to  the  species  in 
terms  of  controlling  development  to 
protect  the  viewshed.  However,  the 
trail's  close  proximity  to  the  remaining 
populations  of  D.  luteum  may  increase 
the  amoiuit  of  collection  of  the  species 
by  people  using  the  trail. 

The  remaining  population  of 
Delphinium  bakeri  occvus  on  a  steep 
road  bank  that  is  adjacent  to  a  county 
road  in  Marin  Coiuity.  Some  potential 
exists  for  herbicide  spraying  and  road 
maintenance  activities  that  could  be 
detrimental  to  this  species  due  to  the 
extremely  low  number  of  individuals 
that  remain.  The  degree  of  threat  that 
these  activities  pose  to  the  remaining 
population  of  D.  bakeri  is  uncertain  at 
this  time. 

Because  few  populations  and/or 
individuals  remain,  both  Delphinium 
bakeri  and  D.  luteum  are  likely 
threatened  by  genetic  drift  (random 
change  in  particular  gene  frequency  that 
may  lead  to  preservation  or  extinction  of 
certain  genes  and  an  overall  reduction 
of  genetic  variability).  D.  bakeri  has  1 
population  consisting  of  35  plants. 
Delphinium  luteum  has  2  populations, 
totaling  fewer  than  50  plants.  Small 
populations  often  are  subject  to 
increased  genetic  drift  and  inbreeding  as 
consequences  of  their  small  populations 
(EUstrand  and  Elam  1993).  A  loss  of 
genetic  variability,  and  consequent 
reduction  in  genetic  fitness,  provides 
less  opportunity  for  a  species  to 
successfully  adapt  to  environmental 
change  (EUstrand  and  Elam  1993). 

The  combination  of  few  populations, 
small  number  of  individuals  found 
within  each  population,  narrow  range, 
and  restricted  habitat  make  these  two 
plant  species  susceptible  to  destruction 


4160  Fdderal  Register / Vol.  65,  No.  17 /Wednesday,  January  26,  2000 /Rules  and  Regulations 


of  all  or  a  signi  icant  part  of  any 
population  from  random  natural  events, 
such  as  fire,  draught,  disease,  or  other 
natural  occurrtnces  (Shaffer  1981; 
Primack  1993).  Random  events  causing 
population  flu(  ituations  or  even 
population  ext  rpations  are  not  usually 
a  concern  unti  the  number  of 
individuals  or  geographic  distribution 
become  as  limi  ted  as  they  have  for  both 
Delphinium  be  keri  and  D.  luteum 
(Primack  1993  .  Once  a  plant  population 
becomes  signii  icantly  reduced  due  to 
habitat  destruction  and  fragmentation, 
the  remnant  p(  pulation  has  a  greater 
probability  of « xtinction  from  random 
events. 

We  have  car  sfully  assessed  the  best 
scientific  and  <  ommercial  information 
available  regarping  the  past,  present, 
and  future  thr^ts  faced  by  these  species 
in  determining  this  final  rule.  Habitat 
loss  and  degrai  lation,  sheep  grazing, 
inadequate  regulatory  mechanisms, 
naturally  occu  ring  events,  small  plant 
populations,  niad  maintenance 
activities,  and  avercollection  imperil  the 
continued  existence  of  these  plants. 
Delphinium  be  keri  has  1  population 
with  a  total  of  35  plants.  Delphinium 
luteum  has  2  s  nail  populations  with  a 
total  of  fewer  t  lan  50  plants.  Both  plant 
species  are  in  i  langer  of  extinction 
throughout  all  of  tiheir  range,  and  the 
preferred  actic  n  is  therefore  to  list  D. 
bakeri  and  D.  .  uteum  as  endangered. 
Other  altemati  ves  to  this  action  were 
considered  bu  not  preferred  because 
not  listing  or  1  sting  as  threatened  would 
not  be  consistc  nt  with  the  Act. 

Critical  Habits  it 

Critical  habitat  is  defined  in  section  3, 
paragraph  {5)(A)  of  the  Act  as  the 
specific  areas  vithin  the  geographical 
area  occupied  by  a  species,  at  the  time 
it  is  listed  in  accordance  with  the  Act, 
on  which  are  Jound  those  physical  or 
biological  feat  ires  essential  to  the 
conservation  c  f  the  species  and  which 
may  require  sj  lecial  management 
consideration!  or  protection;  and 
specific  areas  jutside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed  in  a  ccordance  with  the 
provisions  of !  ection  4  of  the  Act,  upon 
a  determinatic  n  by  the  Secretary  that 
such  areas  are  essential  for  the 
conservation  ( i  the  species. 
"Conservatior  "  means  the  use  of  all 
methods  and  )rocedures  needed  to 
bring  the  spec  ies  to  the  point  at  which 
listing  under  I  he  Act  is  no  longer 
necessary. 

In  the  propdsed  rule,  we  indicated 
that  designation  of  critical  habitat  was 
not  prudent  f(  ir  Delphinium  bakeri  and 
D.  luteum  bee  luse  of  a  concern  that 
publication  o  precise  maps  and 


descriptions  of  critical  habitat  in  the 
Federal  Register  could  increase  the 
vulnerability  of  this  species  to  incidents 
of  collection  and  vandalism.  We  also 
indicated  that  designation  of  critical 
habitat  was  not  prudent  because  we 
believed  it  would  not  provide  any 
additional  benefit  beyond  that  provided 
through  listing  as  endangered. 

In  tne  last  few  years,  a  series  of  court 
decisions  have  overturned  Service 
determinations  regarding  a  variety  of 
species  that  designation  of  critical 
habitat  would  not  be  prudent  (e.g.. 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  Interior  113  F. 
3d  1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  have  reexamined  the 
question  of  whether  critical  habitat  for 
Delphinium  bakeri  and  D.  luteum  would 
be  prudent. 

Due  to  the  small  number  of 
populations  both  Delphinium  bakeri 
and  D.  luteum  are  vulnerable  to 
unrestricted  collection,  vandalism,  or 
other  disturbance.  We  remain  concerned 
that  these  threats  might  be  exacerbated 
by  the  publication  of  critical  habitat 
maps  and  further  dissemination  of 
locational  information.  However,  we 
have  examined  the  evidence  available 
for  Delphinium  bakeri  and  D.  luteum 
and  have  not  foimd  specific  evidence  of 
taking,  vandalism,  collection,  or  trade  of 
either  species  or  any  similarly  situated 
species.  ConsequenUy,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  recent  case  law,  we 
do  not  expect  that  the  identification  of 
critical  habitat  will  increase  the  degree 
of  threat  to  this  species  of  taking  or 
other  human  activity. 

In  the  absence  of  a  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  In  the 
case  of  this  species,  there  may  be  some 
benefits  to  designation  of  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  critical 
habitat.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  this  species  would  not  be 
likely  to  change  the  section  7 
consultation  outcome  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  is  designated.  Examples 
could  include  unoccupied  habitat  or 


occupied  habitat  that  may  become 
unoccupied  in  the  future.  There  may 
also  be  some  educational  or 
informational  benefits  to  designating 
critical  habitat.  Therefore,  we  find  that 
critical  habitat  is  prudent  for  both 
Delphinium  bakeri  and  D.  luteum. 

The  Final  Listing  Priority  Guidance 
for  FY  2000  (64  FR  57114)  states,  "The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  under  the  Listing  Priority 
Guidance.  Critical  habitat 
determinations,  which  were  previously 
included  in  final  listing  rules  published 
in  the  Federal  Register,  may  now  be 
processed  separately,  in  which  case 
stand-alone  critical  habitat 
determinations  will  be  published  as 
notices  in  the  Federal  Register.  We  will 
undertake  critical  habitat 
determinations  and  designations  during 
FY  2000  as  allowed  by  our  funding 
allocation  for  that  year."  As  explained 
in  detail  in  the  Listing  Priority 
Guidance,  om-  listing  budget  is  ciurenUy 
insufficient  to  allow  us  to  immediately 
complete  all  of  the  listing  actions 
required  by  the  Act.  Deferral  of  the 
criticeJ  habitat  designation  for 
Delphinium  bakeri  and  D.  luteum  has 
allowed  us  to  concentrate  our  limited 
resources  on  higher  priority  critical 
habitat  (including  court  ordered 
designations)  and  other  listing  actions, 
while  allowing  us  to  put  in  place 
protections  needed  for  the  conservation 
of  Delphinium  bakeri  and  D.  luteum 
without  further  delay.  However,  because 
we  have  successfully  reduced,  although 
not  eliminated,  the  backlog  of  other 
listing  actions,  we  anticipate  in  FY  2000 
and  beyond  giving  higher  priority  to 
critical  habitat  designation,  including 
designations  deferred  pursuant  to  the 
Listing  Priority  Guidance,  such  as  the 
designation  for  this  species,  than  we 
have  in  recent  fiscal  years. 

We  plan  to  employ  a  priority  system 
for  deciding  which  outstanding  critical 
habitat  designations  should  be 
addressed  first.  We  will  focus  our  efforts 
on  those  designations  that  will  provide 
the  most  conservation  benefit,  taking 
into  consideration  the  efficacy  of  critical 
habitat  designation  in  addressing  the 
threats  to  the  species,  and  the 
magnitude  and  immediacy  of  those 
threats.  We  will  develop  a  proposal  to 
designate  critical  habitat  for  both 
Delphinium  bakeri  and  D.  luteum  as 
soon  as  feasible,  considering  our 
workload  priorities.  Unfortunately,  for 
the  immediate  future,  most  of  Region  I's 
listing  budget  must  be  directed  to 
complying  with  numerous  court  orders 
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and  settlement  agreements,  as  well  as 
due  and  overdue  final  listing 
determinations  {like  the  one  at  issue  in 
this  case). 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  results  in  public 
awareness  and  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federed  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  us.  None 
of  the  populations  of  either  species 
occur  on.Federal  land.  Although  one  of 
the  populations  occurs  adjacent  to  a 
county  road,  we  believe  it  is  unlikely 
that  any  activities  would  occur  that 
involve  the  use  of  Federal  Highway 
funds.  We  anticipate  few  if  any  section 
7  consultations  for  either  species. 
Listing  these  two  plants  would 
provide  for  development  of  a  recovery 
plan  (or  plans)  for  them.  Such  plan(s) 
would  bring  together  both  State  and 
Federal  efforts  for  conservation  of  the 
plants.  The  plan(s)  would  establish  a 
framework  for  agencies  to  coordinate 
activities  and  cooperate  with  each  other 
in  conservation  efforts.  The  plan(s) 
would  set  recovery  priorities  and 


estimate  costs  of  various  tasks  necessary 
to  accomplish  them.  The  plan(s)  also 
would  describe  site-specific 
management  actions  necessary  to 
achieve  conservation  and  survival  of  the 
two  plants.  Additionally,  piusuant  to 
section  6  of  the  Act,  we  would  be  able 
to  grant  funds  to  the  State  of  California 
for  management  actions  promoting  the 
protection  and  recovery  of  these  species. 

The  Act  and  its  implementing 
regulations  set  forth,  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangerejd  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61  for 
endangered  plants,  apply.  These 
prohibitions,  in  part,  maJce  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce,  or  remove  and 
reduce  to  possession  from  areas  under 
Federal  jurisdiction  any  such  plant.  In 
addition,  the  Act  prohibits  malicious 
damage  or  destruction  on  areas  under 
Federal  jurisdiction,  and  the  removal, 
cutting,  digging  up,  or  damaging  or 
destroying  of  such  plants  in  knowing 
violation  of  any  State  law  or  regidation, 
or  in  the  course  of  a  violation  of  State 
criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to 
our  agents  and  State  conservation 
agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plant 
species.  Such  permits  are  available  for 
scientific  purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
We  anticipate  that  few  trade  permits 
would  ever  be  sought  or  issued  for  the 
two  species  because  they  are  not 
common  in  cultivation  or  in  the  wild. 

As  published  in  the  Federal  Register 
on  July  1,  1994  (59  FR  34272),  our 
policy  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  the  listing  on  proposed  and 
ongoing  activities  widiin  a  species' 
range. 

We  believe  that,  based  upon  the  best 
available  information,  the  following 
actions  will  not  likely  result  in  a 
violation  of  section  9,  provided  these 
activities  are  carried  out  in  accordance 
with  existing  regulations  and  permit 
requirements: 

(1 )  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (e.g., 
livestock  grazing,  agricultural 


conversions,  wetland  and  riparian 
habitat  modification,  flood  and  erosion 
control,  residential  development, 
recreational  trail  development,  road 
construction,  hazardous  material 
containment  and  cleanup  activities, 
prescribed  bums,  pesticide/herbicide 
application,  pipelines  or  utility  lines 
crossing  suitable  habitat)  when  such 
activity  is  conducted  in  accordance  with 
consultation  conducted  under  section  7 
of  the  Act: 

(2)  Residential  landscape 
maintenance  (including  irrigation)  and 
the  clearing  of  vegetation  around  one's 
personal  residence  as  a  firebreak. 

We  believe  that  the  following  actions 
could  result  in  a  violation  of  section  9; 
however,  possible  violations  are  not 
limited  to  these  actions  alone: 

(1)  Unauthorized  collecting  of  the 
species  on  Federal  lands;  and 

(2)  Interstate  or  foreign  conunerce  and 
import/export  without  previously 
obtaining  an  appropriate  permit. 
Permits  to  conduct  activities  are 
available  for  purposes  of  scientific 
research  and  enhancement  of 
propagation  or  survival  of  the  species. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Sacramento  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Requests  for  copies  of  the  regulations 
regarding  listed  species  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  EndangR^d  Species 
Permits,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181 
(telephone  503/231-2063,  facsimile 
503/231-6243). 

National  Environmental  Policy  Act 

We  have  determined  that  an 
environmental  assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act,  as  amended.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25, 1983  (48  FR 
49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
collections  of  information  that  require 
Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
An  information  collection  related  to  the 
rule  pertaining  to  permits  for 
endangered  and  threatened  species  has 
OMB  approval  and  is  assigned  clearance 
number  1018-0094.  This  rule  does  not 
alter  that  information  collection 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  amend  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 


PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500.  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
FLOWERING  PLANTS,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  threatened  plants. 
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Common  name 
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U.S.  Fish  and 
(Service),  determine 
snail  [Erinna  newcombi] 

species  imder  the 
Endangered  Species  Act 
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predation  by  a  non  native  predatory 
snail,  two  species  of  non  native  marsh 
flies,  a  non  native  fish,  and  two  species 
of  non  native  frogs.  These  populations 
are  also  subject  to  an  increased 
likelihood  of  extirpation  from  naturally 
occurring  events,  including  natural 
disasters  such  as  hurricanes  and 
landslides.  This  final  rule  implements 
the  Federal  protection  provisions 
provided  by  the  Act  for  Newcomb's 
snail. 

EFFECTIVE  DATE:  This  rule  takes  effect 
February  25,  2000. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Pacific  Islands  Ecoregion, 
U.S.  Fish  and  Wildlife  Service,  300  Ala 
Moana  Boulevard,  Room  3-122,  Box 
50088,  Honolulu,  HI  96850. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Smith,  Pacific  Islands  Manager, 
Pacific  Islands  Ecoregion  (see 
ADDRESSES  section)  (808/541-2749; 
facsimile:  808/541-2756). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Hawaiian  archipelago  comprises 
eight  main  islands  (Niihau,  Kauai, 
Oahu,  Molokai,  Lanai,  Kahoolawe, 
Maui,  and  Hawaii)  and  their  offshore 
islets,  plus  the  shoals  and  atolls  of  the 
Northwest  Hawaiian  Islands.  The  main 
islands  and  the  northwestern  chain 
were  formed  sequentially  by  basaltic 
lava  that  emerged  from  a  crustal  hot 


spot  currently  located  near  the  southeast 
coast  of  the  island  of  Hawaii  (Stearns 
1985).  Hawaii  is  the  youngest  island  in 
the  chain  and  is  characterized  by  gently 
sloping  shield  volcanoes  and  currently 
active  lava  flows.  Volcanoes  on  the 
other  islands  are  either  dormant  or 
extinct.  Ongoing  erosion  has  formed 
steep-walled  valleys  with  well 
developed  soils  and  stream  systems 
throughout  the  chain.  Kauai,  the  oldest 
and  most  northwesterly  of  the  main 
islands,  is  characterized  by  high  rainfall, 
deep  valleys,  numerous  perennial 
streams,  and  luxuriant  vegetation. 

Four  species  of  Lyranaeidae  snails  are 
native  to  Hawaii  (Morrison  1968  and 
Hubendick  1952).  Three  of  these  species 
are  found  on  two  or  more  of  the  eight 
main  islands.  The  fourth  species, 
Newcomb's  snail,  is  restricted  to  the 
island  of  Kauai.  Newcomb's  snail  is 
unique  among  the  Hawaiian  lymnaeids 
in  that  the  slender,  tapering  shape 
typically  associated  with  the  shells  of 
lymnaeids  has  been  completely  lost. 
The  result  is  a  smooth,  black  shell 
formed  by  a  single,  oval  whorl,  6 
millimeters  (mm)  (0.25  inches  (in.))  long 
and  3  mm  (0.12  in.)  wide.  A  similar 
shell  shape  is  found  in  a  Japanese 
lymnaeid  (Burch  1968),  but  Burch's 
study  of  chromosome  number  shows 
that  Newcomb's  snail  has  evolutionary 
ties  to  the  rest  of  the  Hawaiian 
lymnaeids,  all  of  which  are  derived 
from  North  American  ancestors 
(Patterson  and  Burch  1978).  This 
parallel  evolution  of  similar  shell 
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morphology  in  Japan  and  Hawaii  from 
two  distinct  lineages  of  lymnaeid  snails 
is  of  particular  scientific  interest. 

At  me  present  time,  there  is  no 
generally  accepted  nomenclature  for  the 
genera  of  Hawaiiem  lymnaeids,  although 
each  of  these  snail  species,  including 
Newcomb's  snail,  is  recognized  as  a 
well  defined  species.  Newcomb's  snail 
was  originally  described  as  Erinna 
newcombi  in  1855  by  H.  and  A.  Adams 
(Hubendick  1952).  Hubendick  (1952) 
did  not  feel  that  the  distinctive  shell 
form  {described  above)  and  reduced 
structures  of  the  nervous  system  of 
Newcomb's  snail  warranted  a 
monotypic  genus.  In  fact,  Hubendick 
included  all  Hawaiian  lymnaeids  in  the 
genus  Lymnaea.  Morrison  (1968) 
opposed  Hubendick,  and  argued  that  the 
distinctive  shell  characters  of 
Newcomb's  snail  supported  the  generic 
name  Erinna.  Biu-ch  (1968),  Patterson 
and  Binch  (1978),  Taylor  (1988),  and 
Cowie  et  al.  (1995)  all  followed 
Morrison  and  referred  to  Newcomb's 
snail  as  Erinna  newcombi.  This 
scientific  name  is  ciurently  accepted  for 
Newcomb's  snail. 

Newcomb's  snail  is  an  obligate 
freshwater  species.  While  the  details  of 
its  ecology  are  not  well  known, 
Newcomb's  snail  probably  has  a  life 
history  similar  to  other  members  of  the 
family.  Thfcse  snails  generally  feed  on 
algae  and  vegetation  growing  on 
submerged  rocks.  Eggs  are  attached  to 
submerged  rocks  or  vegetation,  and 
there  are  no  dispersing  larval  stages;  the 
entire  life  cycle  is  tied  to  the  stream 
system  in  which  the  adults  live  (Baker 
1911).  Dispersal  of  Newcomb's  snail 
among  stream  systems  is  probably  very 
infrequent  due  to  their  obligate 
freshwater  habitat  requirements. 
Historic  dispersal  probably  relied  on 
long-term  erosional  events  that  captiu^d 
adjacent  stream  systems.  This  life 
history  differs  greatly  fit)m  the 
freshwater  Hawaiian  neritid  snails 
(Neritina  spp.),  which  have  marine 
larvae  that  colonize  streams  following  a 
period  of  oceanic  dispersal  (Kinzie 
1990).  Larvae  of  these  neritid  snails  can 
likely  disperse  across  the  oceanic 
expanses  that  separate  the  Hawaiian 
Islands  and  colonize  stre£uns  on  any  or 
all  of  these  islands.  This  dispersal 
capacity  is  not  available  to  Newcomb's 
snail. 

The  specific  habitat  requirements  of 
Newcomb's  snail  include  fast  flowigg 
perennial  streams  with  stable 
overhanging  rocks,  springs,  rock  seeps, 
and  waterfalls  (Michael  Kido, 
University  of  Hawaii,  in  litt.  1994; 
Stephen  Miller,  U.S.  Fish  and  Wildlife 
Service  (Service),  pers.  obs.  1994; 
Polhemus  et  al.  (1992);  Burch  1968; 
Hubendick  1952).  Surveys  of  main 


stream  channels  of  many  of  the 
perennial  streams  of  Kauai  indicate  that 
Newcomb's  snail  is  rarely  found  in 
these  main  channels  (Adam  Asquith, 
.  Service,  pers.  obs.  1994;  Don  Heacock, 
State  of  Hawaii,  Department  of  Land 
and  Natiiral  Resources,  in  litt.  1995;  M. 
Kido,  in  litt.  1994, 1995;  S.  Miller,  pers. 
obs.  1994a,  b;  Timbol  1983).  The  limited 
occurrence  of  this  snail  in  main  stream 
channels  may  be  due  to  scouring  by 
sediment,  rocks,  and  boulders  that  are 
moved  downstream  during  heavy  rains. 
Consequently,  available  suitable  habitat 
is  generally  associated  with  small  feeder 
streams,  seeps,  and  waterfalls. 

The  present  known  range  of 
Newcomb's  snail  is  limited  to  six  stream 
systems.  Each  stream  supports  a  single 
popidation  of  Newcomb's  snail  (A. 
Asquith,  pers.  obs.  1994;  M.  Kido,  in  litt. 
1994;  S.  Miller,  pers.  obs.  1994a,  b; 
Hubendick  1952).  These  populations  are 
located  in  the  Hanalei  River,  Kalalau 
Stream,  the  Lumahai  River,  the  North 
Fork  of  the  Wailua  River,  Makaleha 
Stream,  and  Waipahee  Stream. 
Makaleha  and  Waipahee  Streams  both 
flow  into  Kapaa  Stream.  The 
populations  fall  into  two  groups; 
populations  first  observed  prior  to  1925 
and  populations  observed  since  1993. 
Five  populations  were  identified  prior 
to  1925.  Three  of  these  populations 
(Wainiha,  Hanakapiai,  and  Hanakoa)  no 
longer  exist.  Of  the  two  remaining  pre- 
1925  populations,  one  (Waipahee)  is 
small  and  the  other  (Kalalau)  is 
relatively  large  (see  below).  These  data 
indicate  that  the  niunber  of  populations 
of  Newcomb's  snail  has  been  greatly 
reduced  since  1925,  perhaps  by  as  much 
as  60  percent. 

Since  1990,  siuveys  of  at  least  46 
streams,  tributaries  and  springs  on 
Kauai  have  located  4  previously 
unknown  populations  of  Newcomb's 
snail  (A.  Asquith,  pers.  obs.  1994;  D. 
Heacock,  in  litt.  1995;  M.  Kido,  in  litt. 
1994, 1995;  S.  Miller,  pers.  obs.  1994a, 
b;  Timbol  1983).  Three  of  these 
populations  are  small  (see  below),  and 
the  fourth  population  has  been 
described  as  large. 

No  historic  iiuormation  is  available 
on  the  population  sizes  of  Newcomb's 
snail.  However,  recent  reports  indicate 
that  two  of  the  six  known  populations 
of  Newcomb's  snail  are  relatively  large, 
the  Kalalau  and  Lumahai  popiUations. 
The  high  density  of  individuals  in  the 
Kalalau  population  may  be  indicative  of 
an  undisturbed  natural  condition.  The 
estimated  maximum  density  at  the  base 
of  the  upper  permanent  waterfall, 
including  the  area  behind  the  falling 
water,  is  approximately  800  snails/ 
square  meter  (m^)  (75  snails/square  foot 
(ft  2))  (S.  Miller,  pers.  obs.  1994b).  The 
total  area  occupied  by  these  snails  could 


not  be  accurately  evaluated  due  to  the 
extreme  vertical  orientation  of  the 
waterfall.  Little  information  on  specific 
size  or  area  is  currently  available  for  the 
population  of  Newcomb's  snail  from  the 
Liunahai  River,  although  this 
population  has  been  reported  to  be  large 
(M.  Kido,  in  litt.  1995). 

The  population  in  Makaleha  Stream  is 
divided  into  two  subpopulations.  One 
subpopulation  is  estimated  at  30  snails/ 
m^  (2  to  3  snails/ft  2)  distributed  over  2 
to  3  m2  (21  to  32  ft2  2)  (M.  Kido,  in  litt. 
1994).  This  is  considerably  smaller  than 
the  previously  described  population  in 
Kalalau  Stream.  The  reasons  for 
differences  in  these  two  populations  are 
not  knovm  with  certainty,  but  may  be      ' 
due  to  the  presence  or  absence  of  non 
native  predators  and  the  deliberate  use 
by  humans  of  one  species  of  organism 
to  feed  on  lymnaeid  snails.  The 
subpopulation  that  occupies  Makaleha 
Springs  covers  approximately  20  to  30 
m2  (212  to  318  ft  2)  (S.  Miller,  pers.  obs. 
1994a).  Snail  densities  at  this  site  are 
difficult  to  estimate  but  may  be  as  high 
as  20  to  30  snails/m2  (l  to  3  snails/ft  2) 
(S.  Miller,  pers.  obs.  1994a). 

The  sizes  of  the  three  other 
populations  of  Newcomb's  snail  have 
been  characterized  as  small.  The 
population  in  the  Waipahee  Stream  is 
estimated  to  cover  5  to  10  m^  (53  to  106 
ft  2)  with  a  density  of  approximately  50 
to  80  snails/m2  (4  to  8  snails/ft  2)  (A. 
Asquith,  pers.  obs.  1994).  The 
population  of  Newcomb's  snail  in  the 
Hanalei  River  is  divided  into  four 
subpopulations  (M.  Kido,  in  litt.  1994, 
1995).  One  subpopulation  has 
approximately  10  to  20  snails/m^  (1  to 
2  snails/ft  ^)  and  occupies  2  to  3  m^  (21 
to  32  ft  2)  (M.  Kido,  in  litt.  1994).  A 
second  subpopulation  supports 
approximately  25  snails.  "The  two 
remaining  subpopulations  are  reported 
to  be  small  wiUi  very  few  snails  (M. 
Kido,  in  litt.  1995).  The  population 
found  in  the  North  Fork  of  the  Wailua 
River,  is  best  described  as  short-lived. 

Based  on  these  data,  we  estimate  that 
the  six  known  populations  of 
Newcomb's  snail  have  a  total  of 
approximately  6,000  to  7,000 
individuals.  "The  great  majority  of  these 
snails,  perhaps  over  90  percent,  are 
located  in  the  two  populations  at 
Kalalau  and  Lumahai. 

Previous  Federal  Action 

The  February  28,  1996,  Federal 
Register  Notice  of  Review  of  Plant  and 
Animal  Taxa  that  are  Candidates  for 
Listing  as  Endangered  or  Threatened 
Species  (61  FR  7596)  included 
Newcomb's  snail  as  a  candidate  species. 
Candidates  are  those  species  for  which 
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we  have  on  file  sufficient  information 
on  biological  vu  Inerability  and  threat(s) 
to  support  issua  nee  of  a  proposed  rule 
to  list,  but  issua  ice  of  the  proposed  rule 
is  precluded  by  other  higher  priority 
listing  actions.  1  Ve  published  a 
proposed  rule  o  i  July  21,  1997  (62  FR 
38953),  to  list  tlis  species  as  threatened. 

Based  on  all  a  vailable  information 
including  comn  ents  received  in 
response  to  the  iroposal  (see  Comments 
and  Recommem  lations  Section  of  this 
final  rule),  we  have  now  determined 
Newcomb's  sna  1  to  be  threatened.  The 
processing  of  th  s  final  rule  conforms 
with  our  Listing  Priority  Guidance 
published  in  th(  >  Federal  Register  on 
•October  22,  199B  (64  FR  57114).  The 
guidance  clarifi  5s  the  order  in  which  we 
will  process  rul;makings.  Highest 
priority  is  proce  ssing  emergency  listing 
rules  for  any  spi  scies  determined  to  face 
a  significant  an<|  imminent  risk  to  its 
well  being  (Priority  1).  Second  priority 
(Priority  2)  is  piocessing  final 
determinations  an  proposed  additions 
to  the  lists  of  en  dangered  and 
threatened  wildlife  and  plants.  Third 
priority  is  processing  new  proposals  to 
add  species  to  tne  lists.  The  processing 
of  administrativ  e  petition  findings 
(petitions  filed  '  mder  section  4  of  the 
Act)  is  the  fourtn  priority.  The 
processing  of  cntical  habitat 
determinations  Iprudency  and 
determinability  I  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  b  e  subject  to 
prioritization  ui  ider  Listing  Priority 
Guidance.  This  final  rule  is  a  Priority  2 
action.  We  have  updated  this  rule  to 
reflect  any  char  ges  in  information 
concerning  dist  ribution,  status  and 
threats  since  thi ;  publication  of  the 
proposed  rule. 

Summary  of  Cc  mments  and 
Recommendatii  ms 

In  the  July  21,  1997,  proposed  rule  (62 
FR  38953)  and  i  issociated  notifications, 
we  requested  it  terested  parties  to 
submit  factual  i  eports  or  information 
that  might  cont  ibute  to  a  final 
determination.  The  comment  period 
was  reopened  a  od  extended  until 
December  15, 1 997,  to  accommodate  a 
request  for  a  pu  blic  hearing  (62  FR 
60676).  We  sen :  announcements  of  the 
proposed  rule  a  nd  notice  of  public 
hearings  to  app  ropriate  Federal  and 
State  agencies,  :ounty  governments, 
scientific  organizations,  and  other 
interested  parti  bs  and  requested 
comments.  We  also  published 
announcement ;  of  the  proposed  rule  in 
the  Honolulu  S  tar-Bulletin,  Honolulu 
Advertiser  (Oaliu),  and  the  Garden 
Island  (Kauai)  im  August  8,  1997.  We 
held  a  public  hsaring  on  December  3, 


1997,  in  Lihue,  Kauai,  Hawaii.  We 
accepted  comments  on  the  proposed 
rule  until  the  extended  comment  period 
-closed. 

We  received  a  total  of  10  written 
comments  on  the  proposed  rule,  6  by 
mail  and  4  at  the  public  hearing.  One 
Federal  agency  commented  but  neither 
supported  nor  opposed  the  proposal. 
Four  Hawaii  State  agencies  provided 
comments,  two  that  supported  the 
proposal,  and  two  that  were  neutral. 
One  Kauai  County  agency  indicated 
support  for  our  efforts  in  the 
identification  of  species  habitat  areas 
and  in  maintaining  a  census  of  species 
but  was  concerned  that  the  development 
or  maintenance  of  current  or  future 
water  resoiuces  could  be  unnecessarily 
restricted  by  listing  of  the  Newcomb's 
snail.  The  proposal  was  supported  by 
one  individual,  one  conservation 
organization  and  one  scientific  museum, 
and  opposed  by  one  nonprofit  legal 
foundation.  In  addition,  three 
commentors  expressed  support  for  the 
designation  of  critical  habitat. 

In  accordance  with  our  peer  review 
pohcy  promulgated  July  1, 1994  (59  FR 
34270),  we  solicited  the  expert  opinions 
of  three  appropriate  and  independent 
specialists  regarding  pertinent  scientific 
or  conunercial  data  and  assumptions 
relating  to  the  taxonomy,  population 
models,  and  supportive  biological  and 
ecological  information  for  the 
Newcomb's  snail.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analysis,  including 
input  of  appropriate  experts  and 
specialists.  We  received  fi'om  these 
experts  written  comments  that  provided 
additional  information  on  nimibers  of 
populations  and  individuals, 
distribution,  and  editorial  changes.  We 
incorporated  peer  review  comments  into 
this  final  rule  as  appropriate. 

A  public  hearing  was  requested  by 
Hawaii's  Department  of  Land  and 
Natural  Resources  (DLNR).  The  hearing 
was  held  at  the  Outrigger  Kauai  Beach 
Hotel  in  Lihue,  Kauai  on  December  3, 
1997,  with  13  attendees.  Nine  oral 
statements  and  foiu'  written  conmients 
were  received  during  the  hearing,  and, 
with  one  exception,  all  commentors 
supported  the  listing.  In  addition,  five 
commentors  expressed  support  for  the 
designation  of  critical  habitat. 

We  considered  all  comments, 
including  oral  testimony  presented  at 
the  public  hearing,  and  also  the 
comments  fi'om  the  peer  reviewers  who 
responded  to  our  request  to  review  the 
proposed  rule.  We  grouped  comments  of 
a  similar  natvue  by  issue  and 
siunmarized  as  follows: 


Issue  1 :  Critical  habitat  should  be 
designated. 

Response:  This  issue  is  addressed 
under  the  "Critical  Habitat"  section  of 
this  final  rule. 

Issue  2:  Current  or  future  water 
resources  development  or  maintenance 
could  be  unnecessarily  restricted  by 
listing  of  the  Newcomb's  snail. 

Response:  Section  4(b)(1)(A)  of  the 
Act  requires  us  to  make  listing  decisions 
solely  on  the  basis  of  the  best  scientific 
and  commercial  data  available,  without 
regard  to  economics  or  other  similar 
impacts.  The  legislative  history  of  this 
statutory  provision  makes  clear  that 
economic  impacts  may  not  be 
considered  in  determining  whether  a 
species  should  be  listed  as  endangered 
or  threatened:  "The  addition  of  the 
word  "solely"  is  intended  to  remove 
from  the  process  of  the  listing  or 
delisting  of  species  any  factor  not 
related  to  the  biological  status  of  the 
species.  The  committee  strongly 
believes  that  economic  considerations 
have  no  relevance  to  determinations 
regarding  the  status  of  species  *  *  *" 
(H.R.  Rep.  No.  97-835.  97th  Cong.,  2d 
Sess.  19,  (1982).  Therefore,  we  have  not 
considered  the  impacts  of  listing  on 
economic  development  in  making  this 
listing  determination. 

Issue  3:  Listing  of  Newcomb's  snail  is 
premature  at  this  time  because  further 
research  is  needed  to  provide 
information  on  how  best  to  protect  it. 

Response:  We  believe  that  listing  of 
Newcomb's  snail  is  warranted  at  this 
time  due  to  the  factors  addressed  under 
the  "Summary  of  Factors  Affecting  the 
Species"  section  of  this  final  rule.  The 
requirement  that  section  4  listing 
determinations  be  based  on  the  "best" 
scientific  and  commercial  data  available 
requires  us  to  consider  the  best 
information  available  at  the  time  of  the 
listing  decision.  Therefore,  the  threats 
facing  the  species  and  its  habitat,  the 
limited  range,  and  relatively  small 
population  size  are  good  indicators  that 
this  species  warrants  listing.  Additional 
information,  that  may  be  needed  to 
determine  how  best  to  protect  the 
species,  may  be  developed  and  used  in 
the  recovery  planning  process. 

Issue  4:  There  are  significant  water 
resource  and  habitat-related  questions 
that  should  be  evaluated  prior  to 
imposing  blanket  restrictions  on 
development  in  habitat  areas. 

Response:  Again,  it  is  not  appropriate 
to  consider  impacts  on  economic 
development  in  making  a  determination 
to  list  a  species  (see  response  to  Issue  2). 
Further,  implementing  the  Act  would 
not  necessarily  result  in  blanket  land 
use  restrictions.  Under  section  7  of  the 
Act,  Federal  actions  including  funding. 
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licensing,  and  pennitting  that  may  affect 
the  species  will  require  consultation 
between  the  Federal  action  agency  and 
us  to  insure  the  Federal  action  is  not 
likely  to  jeopardize  the  continued 
existence  of  Newcomb's  snail.  Section  9 
of  the  Act  prohibits  persons  from 
"taking"  listed  species.  Taking  is 
defined  to  include  significant  habitat 
modification  where  it  actually  kills  or 
injures  the  listed  species.  However, 
these  provisions  do  not  amount  to 
"blanket"  prohibitions  on  development. 
Section  10  of  the  Act  provides  for  the 
issuance  of  permits  for  the  incidental 
take  of  listed  species  resulting  from 
otherwise  lawful  activities  when 
sufficient  protection  for  the  species  is 
provided. 

Issue  5:  One  respondent  asserted  that 
listing  this  species  would  exceed  the 
scope  of  the  Federal  commerce  power 
under  the  Commerce  Clause  of  Article  I, 
section  8  of  the  U.S.  Constitution. 

Our  Response:  The  Federal 
Government  has  the  authority  under  the 
Commerce  Clause  of  the  U.S. 
'Constitution  to  protect  this  species,  for 
the  reasons  given  in  Judge  Wald's 
opinion  and  Judge  Henderson's 
concurring  opinion  in  National 
Association  of  Home  Builciers  v.  Babbitt, 
130  F.3d  1041  (D.C.  Cir.  1997),  cert, 
denied,  1185  S.  Ct.  2340  (1998).  That 
case  involved  a  challenge  to  application 
of  the  Act's  prohibitions  to  protect  the 
listed  Delhi  Sands  flower-loving  fly 
[Rhaphiomidas  terminatus 
abdominalis).  As  with  Newcomb's  snail, 
the  Delhi  Sands  flower-loving  fly  is 
endemic  to  orUy  one  State.  Judge  Wald 
held  that  application  of  the  Act's 
prohibition  against  taking  of  endangered 
species  to  this  fly  was  a  proper  exercise 
of  Commerce  Clause  power  to  regulate: 
(1)  Use  of  channels  of  interstate 
commerce;  and  (2)  Activities 
substantially  affecting  interstate 
commerce,  because  it  prevented  loss  of 
biodiversity  and  destructive  interstate 
competition,  judge  Henderson  upheld 
protection  of  the  fly  because  doing  so 
prevents  harm  to  the  ecosystem  upon 
which  interstate  commerce  depends, 
and  because  doing  so  regulates 
commercial  development  that  is  part  of 
interstate  commerce. 

Peer  Review 

The  Service  routinely  has  solicited 
comments  from  parties  interested  in, 
and  knowledgeable  of,  species  that  have 
been  proposed  for  listing  as  threatened 
or  endangered  species.  The  July  1, 1994, 
Peer  Review  Policy  (59  CFR  34270) 
established  the  formal  requirement  that 
a  minimiun  of  three  independent  peer 
reviewers  be  solicited  to  review  the 
Service's  listing  decisions.  During  the 


JiUy  21,  1997,  to  December  15,  1997, 
comment  period,  the  Service  solicited 
the  expert  opinions  of  three  biologists 
having  recognized  expertise  in 
malacology  and/or  conservation  biology 
to  review  the  proposed  rule.  The  Service 
received  comments  from  all  three 
reviewers  within  the  comment  period. 
All  concurred  with  the  Service  on 
factors  relating  to  the  taxonomy, 
population  models,  and  biological  and 
ecological  information. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review-and 
consideration  of  all  information 
available,  we  have  determined  that 
Newcomb's  snail  should  be  classified  as 
a  threatened  species.  We  followed 
procedures  found  at  section  4(a)(1)  of 
the  Act  and  regulations  (50  CFR  part 
424)  implementing  the  listing 
provisions  of  the  Act.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Newcomb's  snail  [Erinna 
newcombi)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Although  modification  of  habitat  is  not 
an  immediate  threat,  water  development 
and  diversion  projects  have  been 
proposed  within  Newcomb's  snail 
habitat  in  the  past.  For  example,  in 
1994,  a  proposed  water  development 
project  at  Makaleha  Springs  (State  of 
Hawaii  1994)  threatened  to  destroy  the 
population  of  Newcomb's  snail  at  this 
site.  This  project  was  ultimately  rejected 
by  the  State  of  Hawaii,  Commission  on 
Water  Resource  Management.  However, 
the  County  of  Kauai,  Department  of 
Water  can  submit  a  new  application  for 
future  development  of  the  water 
resources  at  Makaleha  Springs. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Overutilization  is  not  known 
to  be  a  factor  affecting  Newcomb's  snail 
at  the  present  time. 

C.  Disease  or  predation.  Predation  by 
the  non  native  rosy  glandina  snail 
(Euglandina  rosea)  is  a  serious  threat  to 
the  survival  of  Newcomb's  snail.  This 
predatory  snail  was  introduced  into 
Hawaii  in  1955  (Funasaki  et  al.  1988), 
and  has  established  populations 
throughout  the  main  islands.  The  rosy 
glandina  feeds  on  snails  and  slugs,  and 
field  studies  have  established  that  it  will 
readily  feed  on  native  snails  found  in 
Hawaii  (Hadfield  etal.  1993). 
Furthermore,  Kinzie  (1992) 
demonstrated  that  the  rosy  glandina 
snail  can  fully  submerge  itself  imder 


water  and  feed  on  aquatic  snails  such  as 
the  Newcomb's  snail.  The  rosy  glandina 
has  been  observed  on  wet,  algae-covered 
rocks  of  the  Makaleha  Springs  Stream 
very  near  individuals  of  Newcomb's 
snail  (S.  Miller,  pers.  obs.  1994a),  and  is 
believed  to  prey  on  them.  The  rosy 
glandina  snail  has  caused  the  extinction 
of  many  populations  and  species  of 
native  snails  throughout  the  Pacific 
islands  (Hadfield  et  al.  1993;  Miller 
1993;  Hopper  and  Smith  1992;  Murray 
et  al.  1988;  Tillier  and  Clarke  1983),  and 
represents  a  significant  threat  to  the 
survival  of  Newcomb's  snail. 

Predation  on  the  eggs  and  adults  of 
native  Hawaiian  lymnaeid  snails  by  two 
non  native  species  of  Sciomyzidae  flies 
also  represents  a  significant  threat  to  the 
survival  of  Newcomb's  snail.  Two 
species  of  marsh  flies  (Sepedomerus 
macropus  and  Sepedon  aenescens]  that 
feed  on  lymnaeid  snails  (Davis  1960) 
were  introduced  into  Hawaii  in  1958 
and  1966,  respectively,  as  biological 
control  agents  for  a  non  native  lymnaeid 
snail,  Fossaria  viridis  (Funasaki  et  al. 
1988).  Fossaria  viridis  was  targeted  for 
biocontrol  because  it  is  an  intermediate 
host  of  the  cattle  liver  fluke  (Fasciola 
gigantica]  (Alicata  1938;  Alicata  and 
Swanson  1937).  These  authors 
misidentified  Fossaria  viridis  as 
Fossaria  ollula,  as  discussed  in 
Morrison  (1968).  The  non-native 
lymnaeid  and  the  two  biocontrol  flies 
occur  on  Kauai  as  well  as  on  other 
islands  in  Hawaii  (Funasaki  et  al.  1988; 
Davis  and  Chong  1969;  Davis  1960; 
Hubendick  1952).  One  of  the  marsh  fly 
species  has  been  observed  at  a  site 
(Hanakoa  Stream)  where  Newcomb's 
snail  was  historically  recorded  but  is  no 
longer  present  (S.  Miller,  pers.  obs. 
1994b).  Another  marsh  fly  was  observed 
near  the  waterfall  of  a  Kauai  stream  that 
had  many  dead  lymnaeids  in  the 
waterfall  plimge  pool  (S.  Miller,  pers. 
obs.  1994b).  These  biocontrol  agents 
represent  a  significant  threat  to 
Newcomb's  snail  and  other  native 
lymnaeid  snails. 

Predation  by  several  introduced 
aquatic  species  is  also  a  possible  threat 
to  populations  of  Newcomb's  snail  (D. 
Heacock,  in  litt.  1997).  These  non  native 
aquatic  species  include  the  green 
swordtail  (Xyphophorus  helleri),  a  fish 
introduced  in  1922  for  mosquito 
control;  and  two  accidental 
introductions,  the  American  bullfrog 
[Rana  catesbiana),  which  was  first 
recorded  in  1867,  and  the  wrinkled  irog 
(Rana  rugosa),  which  was  first  recorded 
in  1896  (State  of  Hawaii  1995). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Newcomb's 
snail  is  not  currently  listed  as  an 
endangered  or  threatened  species  in 
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determined  to  be 
pursuant  to  the 
Species  Act  shal. 


Hawaii.  When  ti  is  rule  becomes 
effective  and  the  species  is  listed  under 
the  Act,  the  Statf  of  Hawaii  Endangered 
Species  Act  (HRS,  sect.  195r)-4{a))  will 

invoked.  The  State 
statute  reads  "A;  ly  species  of  aquatic 
life,  wildlife,  or  and  plant  that  has  been 
an  endangered  species 
[  "ederal]  Endangered 
be  deemed  to  be  an 


endangered  spec  les  under  the 
provisions  of  thi ;  chapter  and  any 
indigenous  spec:  es  of  aquatic  life, 
wildlife,  or  land  plant  that  has  been 
determined  to  bda  threatened  species 
pursuant  to  the  [Federal]  Endangered 
Species  Act  shall  be  deemed  to  be  a 
threatened  speci  3S  pursuant  under  the 
provisions  of  thi ;  chapter."  Further,  the 
State  may  enter  i  nto  agreements  with 
Federal  agencies  to  administer  and 
manage  any  area  required  for  the 
conservation,  m<  nagement, 
enhancement,  oi  protection  of 
endangered  spec  ies  (HRS,  sect.  195D- 
5(c)).  Funds  for  t  dese  activities  could  be 
made  available  t  nder  section  6  of  the 
Federal  Act  (Stal  e  Cooperative 
Agreements).  However,  without  listing, 
none  of  these  pn  (visions  would  apply  to 
Newcomb's  snai  . 

Furthermore.  ( lu-rent  State  and 
Federal  regulato  y  mechanisms  are 
inadequate  to  pr  )tect  the  species.  All  six 
of  the  known  exi  ant  populations  of 
Newcomb's  snai  occur  in  streams  in 
conservation  are  is  that  are  managed  by 
the  State  of  Haw  iii  primarily  for 
watershed  protection,  including  uses 
such  as  public  d  -inking  water,  and 
cultural  and  agri  cultural  activities.  In 
1987,  the  State  o  f  Hawaii  established  a 
Commission  on  Abater  Resource 
Management  (C\  VRM)  which,  among 
other  things,  wa  i  responsible  for  issuing 
stream  alteratior  permits  for  activities, 
such  as  water  di  /ersion  and 
channelization,  hat  impact  Hawaii's 
streams  and  spri  ngs  (State  of  Hawaii 
1993).  Since  19E  7,  the  State  assumed 
control  over  all  vater  in  the  State. 
Therefore,  a  Stale  of  Hawaii  water 
permit  is  requin  d  for  all  aquatic 
activities  such  a  ;  withdrawal  of  water 
for  public  consu  tnption,  agricultural 
purposes  (;.e.,  ir  igation),  and  stream 
modifications  (c  lannelization  and 
realignment). 

Protection  of  Ipe  streams  in  which 
Newcomb's  snai  1  occurs  is  inadequate 
under  the  existi;  ig  State  permitting 
process  because  it  lacks  requirements 
for  the  protectio  i  and  conservation  of 
sensitive  aquatii ;  biota.  In  1992,  the 
Hawaii  State  leg  islature  passed  a 
resolution  that  c  ailed  for  the  CWRM  to 
finalize,  adopt,  i  ind  implement  a  stream 
protection  syste  n,  and  in  1993,  the 
CWRM  appoint!  d  the  Stream  Protection 


and  Management  Task  Force  (Sierra 
Club  Legal  Defense  Fund  1994).  The 
task  force  made  a  series  of 
recommendations  on  the  information 
that  should  be  included  in  stream 
permit  applications  and  the  tjrpes  of 
activities  that  might  be  allowed  in 
streams.  In  addition,  the  task  force 
recommended  for  several  streams, 
including  some  of  the  Kauai  streams  in 
which  Newcomb's  snail  occurs, 
"heritage"  status,  which  would  have 
provided  them  with  additional 
protection.  The  task  force 
recommendations  have  not  been 
adopted. 

Under  section  404  of  the  Clean  Water 
Act,  the  U.S.  Army  Corps  of  Engineers 
(Corps)  regulates  the  discharge  of  fill 
material  into  waters  of  the  United  States 
(33  CFR  parts  32(K330).  Waters  of  the 
United  States  include  navigable  waters 
and  other  waters,  their  headwaters 
(streams  with  an  average  annual  flow  of 
less  than  5  cubic  feet  per  second),  and 
wetlands.  Section  404  regulations 
require  that  applicants  obtain  a  permit 
for  projects  that  involve  the  discharge  of 
fill  material  into  waters  of  the  United 
States.  Projects  may  qualify  for 
authorization  under  several  nationwide 
permits  if  the  project  falls  below  certain 
thresholds,  such  as  affecting  less  than 
1.2  hectares  (ha)  (3  acres  (ac))  or  less 
than  152  linear  m  (500  linear  ft)  of 
stream  bed.  Projects  meeting  the  criteria 
for  a  nationwide  permit  are  normally 
permitted  with  minimal  environmental 
review  by  the  Corps.  However,  if  any 
listed  species  might  be  affected  or  is  in 
the  vicinity  of  the  project,  a  prospective 
permittee  may  not  begin  work  under  the 
nationwide  permit  until  the  Corps 
satisfies  the  requirements  of  the  Act.  No 
activity  is  authorized  by  any  nationwide 
permit  if  that  activity  is  likely  to 
jeopardize  the  continued  existence  of 
any  listed  species  (see  33  CFR  330.4(f)). 

individual  permits  are  required  for 
the  discharge  of  fill  material  into 
wetlands  above  the  thresholds 
established  by  the  nationwide  permits. 
The  review  process  for  the  issuance  of 
individual  permits  is  more  rigorous  than 
for  nationwide  permits.  Unlike 
nationwide  permits,  individual  permit 
applications  require  alternative  analysis 
and  an  assessment  of  cumulative 
wetland  impacts  is  required  for  and 
there  is  a  30-day  public  review  period. 
Resulting  permits  may  include  special 
conditions  that  require  the  avoidance  or 
mitigation  of  environmental  impacts.  If 
a  listed  species  is  affected,  the  Coij)s 
must  consult  with  us  under  section  7  of 
the  Act. 

Most  of  the  Newcomb's  snail 
populations  are  fairly  small,  and  the 
habitat  they  occupy  tends  to  be  small 


seeps  covering  less  than  1.2  ha  (3  ac). 
Projects  that  may  potentially  impact  this 
species  could  be  permitted  under  the 
nationwide  permit  process  with  limited 
environmental  review  or  notification 
because  they  generally  fall  under  the 
nationwide  permit  thresholds.  No  other 
federally  protected  species  found  within 
the  same  or  adjacent  habitat  would 
invoke  a  formal  environmental  review. 
Unless  this  species  is  listed,  requiring 
the  Corps  to  comply  with  section  7  of 
the  Act,  entire  populations  of  the 
Newcomb's  snail,  or  portions  thereof, 
could  conceivably  be  eliminated  if  fill 
material  were  discharged  into  the 
streams  and  seeps  they  occupy. 

Federal  regulations  for  the 
introductions  of  biocontrol  agents  have 
not  adequately  protected  Newcomb's 
snail  in  the  past.  As  a  result,  several 
non-native  aquatic  species  and  two  non 
native  fly  species,  which  may  be  the 
most  serious  present  threats  to  the 
Newcomb's  snail's  continued  existence, 
were  purposefully  introduced  by  the 
State  of  Hawaii's  Department  of 
Agricultiire  or  other  agricultural 
agencies  (Fimasaki  et  al.  1988). 
Currently,  our  Pacific  Islands  Office 
reviews  proposals  to  release  biocontrol 
agents  by  the  Hawaii  State  Department 
of  Agriculture  for  potential  effects  on 
listed  species.  However,  since  post- 
release biology  and  host  range  are 
difficult  to  predict  from  laboratory 
studies  (Gonzalez  and  Gilstrap  1992; 
Roderick  1992),  the  release  or 
augmentation  of  non  native  species  may 
pose  threats  to  Newcomb's  snail  in  the 
futuje. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Because  of  the  small,  isolated  nature  of 
occurrences  of  Newcomb's  snail,  and 
the  few  individuals  present  in  most  of 
them,  this  species  is  also  more 
susceptible  to  random  events  that  may 
affect  its  continued  existence.  As 
indicated  above,  the  six  known 
populations  of  Newcomb's  snail  cover 
very  small  areas  in  settings  that  may  be 
subjected  to  extreme  effects  associated 
with  exceptionally  heavy  rainfall  or 
hurricanes.  Hurricanes  struck  the  island 
of  Kauai  in  1983  and  1992.  Rainfall 
associated  with  hiuricanes  can  wash  out 
streams  (Polhemus  1993)  and  create 
landslides  that  can  alter  stream  flow 
(Jones  et  al.  1984).  Events  such  as  these 
could  destroy  the  habitat  of  Newcomb's 
snail  or  physically  displace  individuals 
into  areas  where  they  cannot  survive. 

Reduced  stream  flow  due  to  water 
development  projects,  droughts,  or  other 
nattual  or  human  causes  may  have 
several  potential  negative  effects  on  the 
ability  of  Newcomb's  snail  to  complete 
its  life  cycle.  Loss  of  water  could  reduce 
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or  eliminate  the  habitat  of  Newcomb's 
snail  and  possibly  lead  to  increased 
intraspecific  competition  or  desiccation 
and  death.  Reduced  water  flow  could 
also  lead  to  increased  predation  by  non 
native  predators.  Low  flows  may  allow 
marsh  flies  or  the  rosy  glandina  snail 
easier  access  to  individual  snails  that 
are  otherwise  protected  by  the  force  of 
water  movement.  Droughts  are  not 
uncommon  in  the  Hawaiian  Islands. 
Between  1860  and  1986  the  island  of 
Kauai  was  affected  by  33  droughts,  20 
of  which  significantly  affected  the 
available  water  supply  on  the  island 
(Giambelluca  et  al.  1991).  The 
development  of  water  resources  edso  is 
a  continuing  issue.  These  projects  divert 
water  from  streams,  springs  and  aquifers 
that  may  otherwise  maintain  habitats  for 
Newcomb's  snail. 

Intentional  or  accidental 
introductions  of  snail  predators 
constitute  a  significant  threat  to 
Newcomb's  snail.  The  State  of  Hawaii 
continues  to  carry  out  an  active  program 
of  introductions  of  biological  control 
agents.  These  organisms  are  primarily 
introduced  to  control  agricultinal  pests, 
and  their  impacts  on  native  species  have 
only  recently  been  considered  in 
evaluating  release  programs.  The  marsh 
flies  and  the  rosy  glandina  snail  are 
examples  of  biological  control  agents 
that  were  introduced  to  Hawaii  without 
adequate  assessment  of  their  impact  on 
Newcomb's  snail  or  other  native 
Hawaiian  species. 

Finally,  tne  combined  effects  of 
numerous  factors  can  degrade  stream 
ecosystems,  leading  to  a  decline  in  snail 
population  size  and  an  increase  in  the 
likelihood  of  extinction  from  naturally 
occiu'ring  or  human  caused  events. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
regarding  the  past,  present,  and  future 
threats  faced  by  this  species  in 
determining  to  make  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  the  Newcomb's  snail 
[Erinna  newcombi)  as  threatened.  All 
populations  are  threatened  or 
potentially  threatened  by  predation  by 
non  native  snails,  flies,  frogs,  and  fish; 
habitat  destruction  or  modification  from 
water  development  or  diversion 
projects;  habitat  destruction  or 
displacement  of  individuals  by  stream 
wash  outs  from  heavy  rainfall  or 
landslides  that  can  alter  stream  flow; 
and  inadequate  existing  regulatory 
mechanisms.  Currently,  the  6 
populations  support  6,000  to  7,000 
individuals  but  historical  information 
indicates  that  the  number  of 
populations  has  been  greatly  reduced 
since  1925,  perhaps  by  as  much  as  60 
percent.  Perhaps  over  90  percent  of  the 


individuals  are  located  in  only  two 
populations.  The  small  sizes  of  fom-  of 
the  six  populations  and  limited 
distribution  make  these  populations 
vulnerable  to  extinction  from  reduced 
reproducdve  vigor  or  from  random 
environmental  events.  Because  this 
species  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range,  this 
species  fits  the  definition  of  threatened 
as  defined  in  the  Act.  Therefore,  the 
determination  of  threatened  status  for 
Newcomb's  snail  is  warranted. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  the  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featines  (I)  Essential  to  the  conservation 
of  the  species  and  (II)  That  may  require 
special  management  considerations  or 
protection  and;  (ii)  Specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

In  the  proposed  rule,  we  indicated 
that  designation  of  critical  habitat  was 
not  prudent  for  Erinna  newcombi 
because  of  a  concern  that  publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  the  Federal  Register  could 
increase  the  vulnerability  of  this  species 
to  incidents  of  collection  and 
vandalism.  We  also  indicated  that 
designation  of  critical  habitat  was  not 
prudent  because  we  believed  it  would 
not  provide  any  additional  benefit 
beyond  that  provided  through  listing  as 
endangered. 

In  the  last  few  years,  a  series  of  court 
decisions  have  overturned  Service 
determinations  regarding  a  variety  of 
species  that  designation  of  critical 
habitat  would  not  be  prudent  (e.g., 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  Interior  113  F. 
3d  1121  (9th  Cir.  1997);  Conseivafio/i 
Council  for  Hawaii  v.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  have  reexamined  the 
question  of  whether  critical  habitat  for 
Erinna  newcofpbi  would  be  prudent. 

Due  the  small  number  of  populations, 
Erinna  newcombi  is  vulnerable  to 
uruestricted  collection,  vandalism,  or 
other  disturbance.  We  remain  concerned 
that  these  threats  might  be  exacerbated 


by  the  publication  of  critical  habitat 
maps  and  further  dissemination  of 
locational  information.  However,  we 
have  examined  the  evidence  available 
for  Erinna  newcombi  and  have  not 
found  specific  evidence  of  taking, 
vandalism,  collection,  or  trade  of  this 
species  or  any  similarly  situated 
species.  Consequently,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a){l)(i))  and  recent  case  law,  we 
do  not  expect  that  the  identification  of 
critical  habitat  will  increase  the  degree 
of  threat  to  this  species  of  taking  or 
other  human  activity. 

In  the  absence  of  a  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  In  the 
case  of  this  species,  there  may  be  some 
benefits  to  designation  of  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  critical 
habitat.  While  a  critical  habitat 
designation  for  habitat  currenUy 
occupied  by  this  species  would  not  be 
likely  to  change  the  section  7 
consultation  outcome  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  is  designated.  Examples 
could  include  unoccupied  habitat  or 
occupied  habitat  that  may  become 
imoccupied  in  the  future.  There  may 
also  be  some  educational  or 
informational  benefits  to  designating 
critical  habitat.  Therefore,  we  find  that 
critical  habitat  is  prudent  for  Erinna 
newcombi. 

The  Final  Listing  Priority  Guidance 
for  FY  2000  (64  FR  57114)  states,  the 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  under  the  Listing  Priority 
Guidance.  Critical  habitat 
determinations,  which  were  previously 
included  in  final  listing  rules  published 
in  the  Federal  Register,  n^ay  now  be 
processed  separately,  in  which  case 
stand-alone  critical  habitat 
determinations  will  be  published  as 
notices  in  the  Federal  Register.  We  will 
undertake  critical  habitat 
determinations  and  designations  during 
FY  2000  as  allowed  by  our  funding 
allocation  for  that  year.  As  explained  in 
detail  in  the  Listing  Priority  Guidance, 
our  listing  budget  is  currently 
insufficient  to  allow  us  to  immediately 
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complete  all  of  he  listing  actions 
required  by  the  Act.  Deferral  of  the 
critical  habitat  (  esignation  for  Erinna 
newcombi  will  i  illow  us  to  concentrate 
our  limited  resc  urces  on  higher  priority 
critical  habitat  iind  other  listing  actions, 
while  allowing  as  to  put  in  place 
protections  nee  led  for  the  conservation 
of  Erinna  newa  >mbi  without  further 
delay. 

We  plan  to  ei  iploy  a  priority  system 
for  deciding  which  outstanding  critical 
habitat  designations  should  be 
addressed  first.  We  will  focus  ovu  efforts 
on  those  design  ations  that  will  provide 
the  most  consei  vation  benefit,  taking 
into  considerat  on  the  efficacy  of  critical 
habitat  designa  ion  in  addressing  the 
threats  to  the  sj  ecies,  and  the 
magnitude  and  immediacy  of  those 
threats.  We  wil  develop  a  proposal  to 
designate  critic  il  habitat  for  the  Erinna 
newcombi  as  sc  on  as  feasible, 
considering  ouj  workload  priorities. 

Available  Conservation  Measures 


must  enter  into  formal  consultation  with 


us. 


Conservation 


measures  provided  to 


species  listed  a  s  endangered  or 
threatened  under  the  Act  include 
recognition,  rec  overy  actions, 
requirements  f(  >i  Federal  protection,  and 
prohibitions  agunst  certain  activities. 
Recognition  th)  ough  listing  results  in 
public  awarene  ss  and  conservation 
actions  by  Fediiral,  State,  and  local 
agencies,  priva  ;e  organizations,  and 
individuals.  Tl  e  Act  provides  for 
possible  land  a  cquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  a  :tions  be  carried  out  for 
all  listed  specii  is.  The  protection 
required  of  Fee  eral  agencies  and  the 
prohibitions  a^  ainst  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7{a)  jf  the  Act,  as  amended, 
requires  Feden  d  agencies  to  evaluate 
their  actions  w  ith  respect  to  any  species 
that  is  listed  as  endangered  or 
threatened  anc  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Re  julations  implementing 
this  interagenc  y  cooperation  provision 
of  the  Act  are  i  odified  in  50  CFR  part 
402.  Section  7la)(4)  requires  Federal 
agencies  to  coi  ifer  informally  with  us  on 
any  action  tha  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  rest  It  in  destruction  or 
adverse  modif  cation  of  proposed 
critical  habital .  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Fedei  al  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  lik  ;ly  to  jeopardize  the 
continued  exii  tence  of  a  listed  species 
or  to  destroy  o  r  adversely  modify  its 
critical  habita  .  If  a  Federal  action  may 
affect  a  listed  ipecies  or  its  critical 
habitat,  the  rei  iponsible  Federal  agency 


Federal  agency  actions  that  may 
require  conference  and/or  consultation 
as  described  in  the  preceding  paragraph 
include  the  Corps  authorization  of 
projects  such  as  the  construction  of 
drainage  diversions,  roads,  bridges,  and 
dredging  projects  subject  to  section  404 
of  the  Clean  Water  Act  (33  U.S.C.  1344 
et  seq.)  and  section  10  of  the  Rivers  and 
Harbors  Act  of  1899  (33  U.S.C.  401  et 
seq.).  U.S.  Envirotunental  Protection 
Agency  authorization  of  discharges 
under  the  National  Pollutant  Discharge 
Elimination  System,  and  projects 
funded  by  U.S.  Housing  and  Urban 
Development  or  Natiual  Resource 
Conservation  Service  funded  projects. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.31, 
in  part,  make  it  illegal  for  any  person 
subject  to  the  jiuisdiction  of  the  United 
States  to  take  (includes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect;  or  to  attempt  any  of 
these),  import  or  export,  transport  in 
interstate  or  foreign  conunerce  in  the 
coiu-se  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

The  Act  and  50  CFR  17.32  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  animal  species 
under  certain  circumstances.  Such 
permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities.  For 
threatened  species,  you  may  also  obtain 
permits  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purposes 
of  the  Act. 

As  published  in  the  Federal  Register 
on  July  1, 1994  (59  FR  34272),  our 
policy  is  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effects  of  the  listing  onjproposed 
and  ongoing  activities  within  a  species' 
range.  We  believe  that,  based  on  the  best 
available  information,  the  following 
activities  will  not  result  in  a  violation  of 
section  9,  provided  these  activities  are 


carried  out  in  accordance  with  existing 
regulations  and  permit  requirements: 

(1)  Scientific  or  recreational  activities 
within  the  main  channel  of  streams  that  . 
support  populations  of  Newcomb's 
snail,  but  exclusive  of  the  specific  sites 
knowm  to  support  populations  of  this 
snail; 

(2)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (if  the 
species  were  foimd  on  Federal  lands), 
(e.g.,  grazing  management,  agricultural 
conversions,  wetland  and  riparian 
habitat  modification,  flood  and  erosion 
control,  residential  development, 
recreational  trail  development,  road 
construction,  hazardous  material 
containment  and  cleanup  activities, 
prescribed  bums,  pesticide/herbicide 
application,  pipelines  or  utility  lines 
crossing  suitable  habitat)  when  such 
activity  is  conducted  in  accordance  with 
any  reasonable  and  prudent  measiues 
given  by  the  Service  in  a  consultation 
conducted  under  section  7  of  the  Act; 

Potential  activities  involving 
Newcomb's  snail  that  we  believe  will 
Ukely  be  considered  a  violation  of 
section  9  include,  but  are  not  limited  to, 
the  following: 

(1)  Release,  diversion,  or  withdrawal 
of  water  that  results  in  displacement, 
disruption  of  breeding  or  feeding,  or 
death  of  individual  snails; 

(2)  Actions  that  lead  to  the 
destruction  or  alteration  of  the  occupied 
habitat  of  Newcomb's  snail  (e.g.,  in- 
stream  dredging,  rock  removal, 
channelization,  discharge  of  fill 
material,  actions  that  residt  in  siltation 
of  the  habitat,  and  diversion  of  ground 
water  flow  required  to  maintain  the 
habitat). 

(3)  Introduction  of  species  that  are 
predators  or  competitors  of  aquatic 
snails,  especially  non  native  snails  in 
the  family  Lymnaeidae  and  the  closely 
related  family  Physidae. 

(4)  Interstate  and  foreign  commerce 
(commerce  across  State  lines  and 
international  boundciries)  and  import/ 
export  (as  discussed  earlier  in  this 
section). 

You  should  direct  questions  regarding 
whether  specific  activities  will 
constitute  a  violation  of  section  9  of  the 
Act  to  the  Manager  of  the  Pacific  Islands 
Ecoregion  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations 
regarding  listed  wildlife  and  inquiries 
about  prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Endangered  Species  Permits, 
911  N.E.  11th  Avenue,  Portland,  Oregon 
97232^181  (503/231-6241;  facsimile 
503/231-6243). 
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Hawaii  State  Law 

As  previously  stated,  Federal  listing 
will  automatically  invoke  listing  under 
the  State's  endangered  species  act.  State 
law  prohibits  taking  of  listed  wildlife 
and  plants  in  the  State  and  encoiu^ges 
conservation  of  such  species  by  State 
agencies  and  triggers  other  State 
regulations  to  protect  the  species  {HRS, 
sect.  195AD-4  and  5). 

National  Environmental  Policy  Act 

We  have  determined  that 
environmental  assessments  and 
environmental  impact  statements,  as 
defined  imder  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25, 1983  (48  FR 
49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 


Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  is  required.  An  information 
collection  related  to  the  rule  pertaining 
to  permits  for  endangered  and 
threatened  species  has  OMB  approval 
and  is  assigned  clearance  number  1018- 
0094.  For  additional  information 
concerning  permits  and  associated 
requirements  for  threatened  species,  see 
50  CFR  17.32. 
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A  complete  list  of  all  references  cited 
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ADDRESSES  section). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend,  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  follows: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500.  unless  otherwise  noted. 

2.  Amend  section  17.11(h)  by  adding 
the  following,  in  alphabetical  order 
imder  SNAILS,  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

§  1 7.1 1    Endangered  and  threatened 
wildlife. 


(b) 


Species 

Historic  range 

Vertebrate  popu- 
lation where  endan- 
gered or  threatened 

Status 

When  listed 

Critical  habi- 
tat 

Special 
rules 

Common  name            Scientific  name 

Snails                                 , 

*                            • 

* 

• 

• 

• 

• 

Snail,  Newcomb's  ....    Erinna  newcomtri  .... 

U.S.A.  (HI)  

.     NA 

T 

680 

NA 

NA 

•                               * 

• 

* 

• 

• 

* 

Dated:  December  31,  1999. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  00-1828  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  43ia-55-l> 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  991223347-9347-01;  I.D. 
120299C] 

Magnuson-Stevens  Act  Provisions; 
Foreign  Fishing;  Fisheries  off  West 
Coast  States  and  In  the  Western 
Pacific;  Pacific  Coast  Groundfish 
Fishery;  Annual  Specifications  and 
Management  Measures;  Corrections 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Corrections  to  the  2000 
specifications  for  the  Pacific  Coast 
groimdfish  fishery. 

SUMMARY:  This  document  contains 
corrections  to  the  2000  groundfish 
fishery  specifications  and  management 
measiu^s  for  the  Pacific  Coast 
groiuidfish  fishery,  which  were 
published  on  January  4,  2000. 

DATES:  Effective  January  26,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
King  or  Yvonne  deReynier,  NMFS,  206- 
526-6140. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  2000  fishery  specifications  and 
management  measures  for  groundfish 
taken  in  the  U.S.  exclusive  economic 
zone  and  state  waters  off  the  coasts  of 
Washington,  Oregon,  and  California,  as 
authorized  by  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan, 
were  published  in  the  Federal  Register 
on  January  4, 1999  (65  FR  221).  The 


specifications  contained  a  number  of 
errors  that  need  to  be  corrected. 

Corrections 

In  nde  FR  Doc.  99-33966  beginning 
on  page  221,  in  the  issue  of  Tuesday, 
January  4,  2000  (65  FR  221),  make  the 
following  corrections: 

1.  On  page  239,  in  the  second  coliunn, 
in  paragraph  (11),  delete  the  paragraph 
and  replace  it  with  "(11)  Operating  in 
both  limited  entry  and  open  access 
fisheries.  The  open  access  trip  limit 
applies  to  any  fishing  conducted  with 
open  access  gear,  even  if  the  vessel  has 
a  valid  limited  entry  permit  with  an 
endorsement  for  another  type  of  gear.  A 
vessel  that  operates  in  both  the  open 
access  and  limited  entry  fisheries  is  not 
entitled  to  two  separate  trip  limits  for 
the  same  species.  If  a  vessel  has  a 
limited  entry  permit  and  uses  open 
access  gear,  and  the  open  access  limit  is 
smaller  than  the  limited  entry  limit, 
then  the  open  access  limit  cannot  be 
exceeded  and  coimts  toward  the  limited 
entry  limit.  If  a  vessel  has  a  limited 
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entry  permit 
and  the  open 
the  limited  en 
limited  entry 
entirely  with 


an  i 


ac  cess 


tr^ 
lii  nit 
open 


uses  open  access  gear, 
limit  is  larger  than 
limit,  the  smaller 

applies,  even  if  taken 

access  gear". 


2.  On  page  241,  in  the  first  column  in 
paragraph  A(16)(c),  the  first  sentence 
should  read  "Special  provisions  will  be 
made  for  "B"  platoon  vessels  later  in  the 
year  so  that  the  amount  of  fish  made 


available  in  2000  to  bodi  "A"  and  "B" 
vessels  is  the  same" 

3.  Table  2  starting  on  page  241  is 
corrected  to  read  as  follows: 


BILLING  CODE  3510-22-F 
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Table  2.   Minor  Rockfish  Species 

(excludes  thomyheads) 

Minor  Rockfish 

Minor  Rockfish 

(North  of  40°10'  N.  lat.) 

(South  of  40°10'  N.  lat.) 

NEARSHORE 

NEARSHORE 

black,  Sebastes  melanoos 

black,  Sebaetee  melanops 

black  and  yellow.  S.  chrysolmelas 

black  and  yellow,  £. 

blue,  S.  mvstinus 
brovm,  S.  auriculatus 

chrvsolmelae 

blue,  S.  mystinus 

calico,  S.  dalli 

brown,  S.  auriculatus 

China,  $.  nebulosus 

calico,  S.  dalj.i 

copper,  S.  caurinus 

California  scorpionf ish. 

qopher,  S.  carnatus 

$c?Orp^pn^  guttata 

qrass,  S.  rastrelliaer 

China,  S.  nebulosus 

kelp,  S.  atrovirens 

copper,  S.  caurinus 

olive,  S.  serranoides 

qopher,  S.  carnatus 

quillback,  S.  maliqer 

grass,  S.  rastrelliq^r 

treefish,  S.  serriceps 

kelp,  S.  atrovirens 
olive,  S.  serranoides 

t_ 

quillback,  S.  maliaer      . 
treefish,  S.  serriceos 

SHELF 

SHELF 

bronzespotted,  S.  qijlj. 

bronzespotted,  S.  gillj. 

bocaccio,  §.  paucispinis 

chameleon,  S.  phillipsi 

chameleon,  S.  philliB^i 

dwarf -red,  S.  }rvf,i-P?pu5 

chilipepper,  S.  gpodgi 

flag,  £.  rubrivinctus 

cowcod,  S.  levis 

freckled,  S.  lentiainosus 

dwarf -red,  S-  rufipanus 

greenblotched,  S.  rpggpblatti 

flag,  S.  rubrivinctus 

greenspotted,  S.  chlorostictus 

freckled.  S.  lentiainosus 

greenstriped,  S.  elonaatus 

qreenblotched.  S.  rosenblatti 

halfbanded,  S.  semicinctus 

qreenspotted,  S.  chlorostictus 

honeycomb,  S.  umbrosu^ 

greenstriped,  5.  elpnqatus 

Mexican,  S.  macdonaldj. 

halfbanded.  S.  semicinctus 

pink,  S.  eos 

honeycomb.  $.  umbrosus 

pinkrose,  S.  simulator 

Mexican,  S.  macdonaldi 

pygmy,  S.  wilsoni 

pink,  £.  eos 

redbanded,  S.  babcppki 

pinkrose,  S.  simulator 

redstriped,  S.  prprj-q^r 

Pyfrny.  S-  wilsom 

rosethom,  S.  helvomaculatus 

redbanded,  S.  babcocki 

rosy,  §.  rpsapeys 

redstriped,  S.  proriaer 

silverqrev.  S.  brevispinis 

rosethom,  5.  helvomacula^up 

speckled,  S.  ovjijis 

rosy,  S.  rosaceus 

squarespot,  S.  hopkinsi 

silverqrev,  S.  brevispinis 

starry,  S.  constellatus 

speckled.  S.  ovalis 

stripetail.  S.  saxicola 

sduarespot.  S.  hopkinsi 

swordspine.  S.  ensifer 

starry,  S.  constellatus 

tiqer.  S.  niarocinctus 

stripetail,  S.  saxicol? 

vermilion,  S.  minj.atus 

swordspine,  S.  ensifer 

yelloweye,  §.  ruberrimus 

tiger,  S.  niarocinctus 

yellowtail,  S.  flavidus 

vermilion,  S.  miniatus 

yelloweye.  S.  ruberrimus 

SLOPE 

SLOPE 

aurora ,  S .  aurora 

aurora.  S.  aurora 

beuik ,  S  .  ruf  us 

bank.  S.  ruf  vis 

blackgill,  S.  melaqogtQmus 

blackqill,  S.  melanostomus 

darkblotched,  S.  crameri 

darkblotched,  §.  cramepj. 

rouqheye,  S.  aleutianus 

Pacific  ocean  perch,  S.  alutus 

sharpchin,  S.  zacentrus 

rouqheye,  S.  aleutianus 

shortraker.  S.  bor^alis 

sharpchin,  S.  zacenfrus 

splitnose.  S.  diploproa 

shortraker,  S.  borealis 

yellovmouth,  S.  reedi 

yellowmouth,  S.  reedi 

BILLING  CODE  3510-22-C 


4.  On  page  241,  in  the  third  column, 
in  paragraph  A(20)(b),  the  fiqU  sentence 


should  read  "Shelf  rockfish  consists  of 
canary  rockfish.  shortbelly  rockfish, 
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(Sebasfes  entomelas.) 
rockhsh,  bocaccio, 
ccvvcod,  and  the  minor 
species  listed  in  Table  2". 
in  the  second  column, 
l)(aHil.  remove  "Cape 
d  replace  it  with  "40°10' 


247, 


aii< 


2  1 


7,  in  the  third  column, 
(ljl((l)(b),  delete  "Cape 
replace  it  with  "40°10' 


and  1 


I  tribi  il 


2  17, 
(M(2) 
mc  les' 
218 


in  the  third  column, 
34>"  is  corrected 


widow  rockfisl 
yellowtail 
chilipepper 
shelf  rockfish 

5.  On  page 
in  paragraph  D 
Mendocino" 
N.  lat.". 

6.  On  page 
in  paragraph 
Mendocino" 
N.  lat.". 

7.  On  page 
in  paragraph 
to  read  "34 

8.  On  page 
in  paragraph  B 
corrected  to 

9.  On  page 
in  paragraph 
should  read  ' 
to  the  same  trip 
entry  fishery 
document.  Th( 
unless  the 
changed 

Dated:  |anuar} 
Andrew  A.  Rose  nberg. 

Deputy  Assistan  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FK  Doc.  00-1841  Filed  1-25-00:  8:45  am] 

BILLING  CODE  SSIO  -22-f 


in  the  third  column, 
(3),  "limited"  is 
"limit". 

,  in  the  third  column. 

the  paragraph 

Other  rockfish  are  subject 

limits  as  the  limited 

published  in  this 

limits  will  not  change 

limits  are  separately 


rend 
218 
(1!)(4) 


20,  2000. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  6^2 

[Docket  No.  97a|930235-7235-01 ;  I.D. 
01 21  OCA] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  Sbuth  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic;  Trip 
Limit  Reduction 


AGENCY 

Service  (NMF$) 
Atmospheric 
Commerce. 
action:  Trip 


National  Marine  Fisheries 

National  Oceanic  and 
i  administration  (NOAA), 


1  mit  reduction. 


summary:  NMFS  reduces  the 
commercial  trip  limit  in  the  hook-and- 
line  fishery  for  king  mackerel  in  the 
Florida  west  coast  subzone  to  500  lb 
(227  kg)  of  king  mackerel  per  day  in  or 
from  the  exclusive  economic  zone 
(EEZ).  This  trip  limit  reduction  is 
necessary  to  protect  the  overfished  Gulf 
group  king  mackerel  resoiu-ce. 
dates:  This  rule  is  effective  12:01  a.m., 
local  time,  January  24,  2000,  through 
June  30,  2000,  unless  changed  by  further 
notification  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles,  telephone:  727-570- 
5305,  fax:  727-570-5583,  e-mail: 
Mark.Godcharles@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
fisher>'  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  on  February  19,  1998 
(63  FR  8353),  NMFS  implemented  a 
commercial  quota  for  the  Gulf  migratory 
group  of  king  mackerel  in  the  Florida 
west  coast  subzone  of  1.17  million  lb 
(0.53  million  kg).  That  quota  was  further 
divided  into  two  equal  quotas  of 
585,000  lb  (265,352  kg)  for  vessels  in 
each  of  two  groups  by  gear  types — 
vessels  using  run-around  gillnets  and 
vessels  using  hook-and-line  gear  (50 
CFR  622.42(c)(l)(i)(A)(2)). 

In  accordance  with  50  CFR 
622.44(a)(2)(ii)(B),  fi-om  the  date  that  75 
percent  of  the  subzone's  hook-and-line 
gear  quota  has  been  harvested  imtil  a 
closure  of  the  west  coast  subzone's 
hook-and-line  fishery  has  been  effected 


or  the  fishing  year  ends,  king  mackerel 
in  or  fi-om  the  EEZ  may  be  possessed  on 
board  or  landed  fi-om  a  permitted  vessel 
in  amounts  not  exceeding  500  lb  (227 
kg)  per  day. 

NMFS  has  determined  that  75  percent 
of  the  hook-and-line  quota  for  Gulf 
group  king  mackerel  from  the  Florida 
west  coast  subzone  was  reached  on 
January  23,  2000.  Accordingly,  a  500-lb 
(227-kg)  trip  limit  applies  to  vessels  in 
the  commercial  hook-and-line  fishery 
for  king  mackerel  in  or  from  the  EEZ  in 
the  Florida  west  coast  subzone  effective 
12:01  a.m.,  local  time,  January  24,  2000. 

The  Florida  west  coast  subzone 
extends  from  87°31'06'' W.  long,  (due 
south  of  the  Alabama/Florida  boundary) 
to:  (1)  25°20.4'  N.  lat.  (due  east  of  the 
Miami-Dade/Monroe  County,  FL, 
boundary)  through  March  31,  2000;  and 
(2)  25°48'  N.  lat.  (due  west  of  the 
Monroe/Collier  County,  FL,  boundary) 
from  April  1,  2000  through  October  31, 
2000. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  reduced  trip  limit 
must  be  implemented  immediately 
because  75  percent  of  the  quota  has 
been  harvested.  Any  delay  in 
implementing  this  action  would  be 
impractical  and  contrary  to  the 
Magnuson-Stevens  Act,  the  FMP,  and 
the  public  interest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  caimot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  taken  under  50  CFR 
622.44(a)(2)(iii)  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  21.  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-1807  Filed  1-21-00;  3:56  pml 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  98 

[Docket  No.  99-023-1] 

importation  of  Animal  Semen 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
our  regulations  concerning  the 
importation  of  animal  semen.  Under 
this  proposal,  we  would  eliminate 
importation  requirements  for  all  canine 
semen  from  anywhere  in  the  world  and 
for  equine  semen  from  Canada.  We 
believe  these  changes  are  warranted 
because  canine  semen  and  equine 
semen  from  Canada  pose  no  threat  of 
introducing  diseases  to  U.S.  livestock. 
This  action  would  reduce  regulatory 
requirements  for  the  importation  of 
semen  while  continuing  to  protect  the 
health  of  U.S.  livestock. 

We  also  propose  to  require  that  other 
animal  semen,  except  for  equine  semen 
from  Canada,  be  imported  only  in 
shipping  containers  that  bear  the  official 
government  seal  of  the  national 
veterinary  service  of  the  region  of  origin. 
This  action  would  help  prevent  the 
importation  of  animal  semen  that  does 
not  meet  the  requirements  of  our 
regulations. 

DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  March  27, 
2000. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  99-023- 
1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  99-023- 
1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 


room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Roger  Perkins,  Senior  Staff  Veterinarian, 
National  Center  for  Import  and  Export 
(NCIE),  VS,  APHIS,  4700  River  Road 
Unit  39,  Riverdale,  MD  20737-1231; 
(301) 734-8419. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  98 
govern  the  importation  of  animal  germ 
plasm  to  prevent  the  introduction  of 
contagious  diseases  of  livestock  and 
poultry  into  the  United  States.  Subparts 
A  and  B  of  part  98  apply  to  animal 
embryos,  and  subpart  C  (referred  to 
below  as  "the  regulations")  applies  to 
animal  semen. 

Canineimd  Mule  Semen 

Section  98.30  of  the  regulations 
defines  terms  used  in  subpart  C.  We 
propose  to  amend  the  definition  of 
Animals  in  that  section  by  removing 
dogs  and  mules  from  the  definition. 
This  change  would  eliminate 
importation  requirements  for  canine 
semen. 

We  propose  this  action  because 
canine  semen  does  not  pose  a  threat  of 
introducing  diseases  to  livestock. 
Further,  because  mules  are  sterile 
hybrids,  mule  semen  is  not  collected. 
Therefore,  we  believe  that  it  is  not 
necessary  to  continue  to  regulate  these 
items. 

This  change  would  reduce 
requirements  for  the  importation  of 
canine  semen  while  continuing  to 
protect  the  health  of  U.S.  livestock. 

Equine  Semen  From  Canada 

Section  98.36  of  the  regulations  sets 
forth  the  requirements  for  importing 
animal  semen  from  Canada.  We  propose 
to  cunend  this  section  by  eliminating 


importation  requirements  for  equine 
semen  from  Canada. 

We  propose  this  action  because 
Canada  is  free  from  contagious  equine 
diseases  that  are  transmitted  by  semen, 
including  dourine  and  piroplasmosis. 
We  realize  that  infectious  equine 
anemia  occasionally  occtirs  in  Canada, 
but  that  disease  is  not  transmitted  by 
semen. 

If  we  remove  the  importation 
requirements  for  equine  semen  from 
Canada,  we  would  no  longer  be  able  to 
determine  whether  equine  semen 
imported  into  the  United  States  from 
Canada  originated  in  Canada  or  was 
imported  into  Canada  from  another 
region.  However,  equine  semen 
imported  into  Canada  must  meet  import 
requirements  equivalent  to  those  in 
place  for  the  importation  of  equine 
semen  into  the  United  States.  Therefore, 
we  have  determined  that  information  on 
the  origin  of  the  equine  semen  imported 
into  the  United  States  from  Canada  is 
not  necessary. 

This  change  would  reduce 
requfrements  for  the  importation  of 
equine  semen  from  Canada  while 
continuing  to  protect  the  health  of  U.S. 
livestock. 

Official  Seals  on  Shipping  Containers 

We  also  propose  to  require  that 
animal  semen,  except  for  equine  semen 
from  Canada,  be  imported  in  shipping  - 
containers  sealed  by  an  official  seal  of 
the  national  veterinary  service  of  the 
region  of  origin  and  that  the  seal 
number  of  each  shipping  container  be 
written  on  the  health  certificate 
accompanying  the  shipment.  We  also 
propose  to  specify  that  the  imported 
semen  must  remain  in  the  sealed 
container  until  arrival  in  the  United 
States  and,  at  the  U.S.  port  of  entry,  an 
inspector  determines  that  either:  (1)  The 
seal  numbers  on  the  health  certificate 
and  shipping  container  match;  or  (2)  the 
seal  numbers  on  the  health  certificate 
and  shipping  container  do  not  match, 
but  an  APHIS  representative  at  the  port 
of  entry  is  satisfied  that  the  shipping 
container  contains  the  semen  described 
on  the  health  certificate,  import  permit, 
declaration,  and  any  other 
accompanying  dociunents.  Office 
International  des  Epizooties  already 
requires  that  shipping  containers  of 
animal  semen  be  sealed  by  an  official 
seal  of  the  national  veterinary  service  of 
the  region  of  origin.  Therefore,  it  is 
standard  industry  practice  to  seal 
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containers  of  an  imal  semen  for 
importation  int(  i  the  United  States  with 
official  seals.  A;  such,  we  do  not  believe 
this  change  woi  Id  have  a  significant 
effect  on  export  jrs  or  importers. 

This  action  w  auld  help  inspectors 
detect  shipping  containers  of  imported 
animal  semen  t  lat  may  have  been 
opened,  and  po  entially  had  their 
contents  removi  d,  replaced,  or 


tampered  with, 


^ ,  aetween  the  time  the 

container  was  p  acked  and  the  time  it 
arrived  in  the  t  nited  States.  Therefore, 
this  action  wou  d  help  prevent  the 
importation  of « nimal  semen  that  does 
not  meet  the  re(  uirements  of  our 
regidations. 

Plain  Language 

On  June  1,  IS  98,  President  Clinton 
issued  a  memoi  andum  requiring 
agencies  to  wril  e  all  documents  in  plain 
language.  Specifically,  for  regulations, 
agencies  must  use  plain  language  in  all 
proposed  rules  published  in  the  Federal 
Register  after  jiiuary  1, 1999.  Agencies 
must  also  use  plain  language  in  all  final 


ndes  published 
after  January  1 


in  the  Federal  Register 

1999,  except  when  the 
proposed  rule  \iras  published  before 
January  1,  1999.  For  existing 

memorandum 
encourages  age:  icies  to  rewrite  in  plain 
language  when  jver  possible. 

We  try  to  ma  le  our  regulations  as 
clear  as  possibls.  With  the  plain 
language  initial  ive,  we  will  increase  our 
efforts  to  use  cc  mmon  terms,  active 
verbs,  personal  pronouns,  and  short 
sentences.  We  '  vill  also  use  special 


formats,  as  wel 


pciragraphs  for 
your  comment! 
proposed  table 


issue,  and  any 
proposed  rule, 
ADDRESSES. 


Executive 
Flexibility  Act 

This  propost  d 
under  Executi\  e 
has  been  deterinined 
significant  for 
Order  12866 
been  reviewed 
Management 

We  propose 
for  importing 
proposal,  we 
importation  r 
mule  semen 
world  and  for 


as  other  techniques,  to 


make  our  regul  itions  easier  to 
understand. 

In  this  proposed  rule,  we  propose  to 
use  tables  rathe  r  than  traditional 

^  98.36.  We  would  like 
on  whether  the 

format  for  §  98.36  would 
make  requiremsnts  easier  to  follow. 
Please  send  yo'  u  conunents  on  this 

jther  discussed  in  this 

to  the  address  listed  in 


Ordrr  12866  and  Regulatory 


rule  has  been  reviewed 
Order  12866.  The  rule 
to  be  not 
he  purposes  of  Executive 

therefore,  has  not 
by  the  Office  of 

Budget. 
;o  amend  our  regulations 
mal  semen.  Under  ovu 
V  ould  eliminate 
e  luirements  for  canine  and 
anywhere  in  the 
;quine  semen  from 


and 


Canada.  This  means  that  canine  and 
mule  semen  from  anywhere  in  the 
world,  and  equine  semen  from  Canada, 
would  no  longer  need  an  import  permit, 
declaration,  hedth  certificate,  or  other 
document  and  would  not  have  to  meet 
any  other  requirements  in  oiu- 
regulations  when  imported  into  the 
United  States.  We  believe  these  changes 
are  warranted  because  canine  and  mule 
semen  from  anywhere  in  the  world,  as 
well  as  equine  semen  from  Canada,  pose 
no  threat  of  introducing  diseases  to  U.S. 
livestock.  This  action  would  reduce 
requirements  while  continuing  to 
protect  the  health  of  U.S.  livestock. 

This  action  would  benefit  U.S. 
importers  of  canine  semen  from 
anywhere  in  the  world  and  equine 
semen  from  Canada  because  it  would 
ease  the  importation  of  these  products. 
(This  action  would  have  no  affect  on  the 
importation  of  mule  semen  because 
mule  semen  is  not  collected  and, 
therefore,  not  imported.)  As  noted 
above,  importers  of  canine  semen  from 
anywhere  in  the  world  and  equine 
semen  from  Canada  would  no  longer 
need  to  obtain  an  import  permit,  health 
certificate,  or  declaration  before 
importing  the  semen  into  the  United 
States.  This  would  slightly  reduce  the 
time  and  money  required  for  the 
importation  of  these  products.  The 
principal  monetary  savings  to  affected 
importers  would  be  the  $39.50  per  load 
fee  currently  charged  for  a  permit  to 
import  animal  semen  into  the  United 
States  (see  table  of  user  fees  in  9  CFR 
part  130.8). 

APHIS  would  also  benefit  from  this 
action  because  we  would  no  longer  have 
to  use  our  resources  to  issue  import 
permits  or  perform  other  duties  required 
by  the  regulations  for  the  importation  of 
canine  semen  from  anywhere  in  the 
world  or  equine  semen  from  Canada. 

However,  we  believe  that  the  benefits 
of  this  action  would  be  small  because  of 
the  apparently  small  volume  of  U.S. 
imports  of  canine  semen  from  anywhere 
in  the  world  and  equine  semen  from 
Canada.  Specific  data  on  the  volume  of 
these  imports  is  not  available,  which 
leads  us  to  believe  that  the  voliune  of 
those  imports  is  relatively  small.  As  a 
point  of  reference,  the  value  of  U.S. 
imports  of  bovine  semen  from  all 
coimtries  of  the  world  in  1998 
amounted  to  approximately  $14  million. 
That  means  those  imports  comprised 
only  0.1  percent  of  the  value  of  U.S. 
imports  of  all  products  of  animal  origin 
from  all  countries  of  the  world  in  1998. 
Because  the  volumes  of  U.S.  imports  of 
canine  semen  and  equine  semen  were 
not  reported  as  separate  categories  for 
1998,  we  expect  the  value  of  those 


imports  each  amounted  to  less  than  $14 
million. 

We  also  propose  to  require  that  other 
animal  semen  from  anywhere  in  the 
world,  except  for  equine  semen  from 
Canada,  be  imported  only  in  shipping 
containers  that  bear  an  official 
government  seal.  The  seal  niunber  of 
each  shipping  container  would  have  to 
appear  on  the  health  certificate  that 
accompanies  the  shipment.  This  action 
would  help  prevent  the  importation  of 
animal  semen  that  does  not  meet  the^ 
requirements  of  our  regulations. 
Because  it  is  standard  industry 
practice  to  seal  containers  of  animal 
semen  for  importation  into  the  United 
States  with  official  seals,  we  do  not 
believe  this  change  would  have  a 
significant  impact  on  exporters, 
importers,  or  APHIS.  For  veterinarians 
in  the  country  of  export,  writing  the  seal 
numbers  of  the  shipping  containers  on 
the  health  certificate  accompanying  the 
shipment  and,  for  APHIS,  checking  to 
see  that  the  seal  nimibers  match  would 
require  a  small  amount  of  time,  but  we 
do  not  believe  that  would  have  a 
significant  impact  on  affected  persons. 

The  Regulatory  Flexibility  Act 
requires  us  to  consider  the  economic 
impact  of  our  rule  changes  on  small 
entities.  The  businesses  in  the  United 
States  that  would  be  affected  by  the 
proposed  rule  change  are  importers  of 
canine  semen  from  anywhere  in  the 
world  and  equine  semen  from  Canada. 
The  number  of  these  businesses  is  not 
known,  but  there  are  probably  few 
because  of  the  apparently  small  volume 
of  U.S.  imports  of  canine  and  equine 
semen.  Therefore,  this  action  would 
likely  not  have  an  economic  effect  on  a 
substantial  niunber  of  U.S.  businesses, 
large  or  small. 

The  businesses  that  would  be  affected 
are  likely  small  in  size,  at  least  by  the 
standards  of  the  Small  Business 
Administration  (SBA).  This  assumption 
is  based  on  SBA's  information  for 
providers  of  services  involving  animal 
semen,  or  similar  services,  in  the  United 
States.  In  1993,  there  were  1,671  U.S. 
firms  engaged  in  buying  and/or 
marketing  certain  farm  products, 
including  animal  semen.  Of  those  1,671 
firms,  97  percent  had  fewer  than  100 
employees,  the  SBA's  small  entity 
threshold  for  such  firms.  In  addition,  in 
1993,  there  were  6,804  U.S.  firms 
engaged  in  performing  certain  services 
for  pets,  equines,  and  other  animal 
specialities,  including  artificial 
insemination  and  breeding  services.  The 
per  firm  sales  average  of  those  6,804 
firms  was  $115,290,  a  figiue  well  below 
the  SBA's  small  entity  threshold  for 
such  firms  of  $5  million.  However,  as 
previously  discussed,  this  proposed  rule 


Federal  Register / Vol.  65,  No.  17 /Wednesday,  January  26,  2000 / Proposed  Rules  4175 


is  not  expected  to  have  a  significant 
economic  effect  on  affected  businesses. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  {44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  98 

Animal  diseases,  Imports. 

Accordingly,  we  propose  to  amend  9 
CFR  part  98  as  follows: 


PART  98— IMPORTATION  OF  CERTAIN 
ANIMAL  EMBRYOS  AND  ANIMAL 
SEMEN 

1 .  The  authority  citation  for  part  98 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  103-105.  Ill,  134a,  134b,  134c. 
134d,  134f,  136.  and  136a;  31  U.S.C.  9701;  7 
CFR  2.22,  2.80,  and  371.2(d). 

2.  In  §  98.30,  the  definition  of 
Animals  would  be  revised  to  read  as 
follows; 

§98.30    Definitions. 

***** 

Animals.  Cattle,  sheep,  goats,  other 
ruminants,  swine,  horses,  asses,  zebras, 
and  poultry. 
***** 

3.  Section  98.35  would  be  amended  as 
follows: 

a.  By  redesignating  paragraphs  (d)(7) 
and  (d)(8)  as  paragraphs  (d)(8)  and 
(d)(9),  and  by  adding  a  new  paragraph 
(d)(7)  to  read  as  set  forth  below. 

b.  By  adding  a  new  paragraph  (f)  to 
read  as  set  forth  below. 

§98.35    Declaration,  health  certificate,  and 
other  documents  for  animal  semen. 

***** 

(d)  *  *  * 


(7)  The  seal  number  on  the  shipping 
container; 

***** 

(f)  All  shipping  containers  carrying 
animal  semen  for  importation  into  the 
United  States  must  be  sealed  with  an 
official  seal  of  the  national  veterinary 
service  of  the  region  of  origin.  The 
health  certificate  must  show  the  seal 
number  on  the  shipping  container.  The 
semen  must  remain  in  the  sealed 
container  until  arrival  in  the  United 
States  and,  at  the  U.S.  port  of  entry,  an 
inspector  determines  that  either: 

(1)  The  seal  numbers  on  the  health 
certificate  and  shipping  container 
match;  or 

(2)  The  seal  numbers  on  the  health 
certificate  and  shipping  container  do 
not  match,  but  an  APHIS  representative 
at  the  port  of  entry  is  satisfied  that  the 
shipping  container  contains  the  semen 
described  on  the  health  certificate, 
import  permit,  declaration,  and  any 
other  accompanying  documents. 

4.  Immediately  before  §  98.36,  the 
heading  "Canada"  would  be  removed. 

5.  Section  98.36  would  be  revised  to 
read  as  follows: 

§  98.36    Animal  semen  from  Canada. 

(a)  General  importation  requirements 
for  animal  semen  from  Canada. 


If  the  product  is  .  .  . 

Then  .  .  . 

(1)  Equine  semen  

There  are  no  importation  requirements  under  this  part. 

The  importer  or  his  agent,  in  accordance  with  §§98.34  and  98.35  of 

this  part,  must  present: 
(i)  An  import  permit; 
(ii)  Two  copies  of  a  declaration;  and 
(iii)  A  health  certificate. 
See  paragraph  (b)  of  this  section. 

(2)  Sheep  or  goat  semen  

(3)  Animal  semen  other  than  equine,  sheep,  or  goat  semen  

(b)  Importation  requirements  for  animal  semen  other  than  equine, 

sheep,  or  goat  semen  from  Canada. 

If  the  product  is  offered  for  entry 
at  a  .  .  . 

And.  .  . 

Or.  .  . 

Then  .  .  . 

(1)  Canadian  land  border  port  list- 

The donor  animal  was   bom   in 

The  donor  animal  was  legally  im- 

The importer  or  his  agent,  in  ac- 

ed  in  §  98.33(b)  of  this  part. 

Canada  or  the   United  States 

ported  into  Canada,  released  to  i     cordance  with   §  98.35  of  this 

and  has  never  been  in  a  region 

move  freely  in  Canada,  and  has       part,  must  present: 

other    than    Canada    or    the 

been  released  in  Canada  for  no 

(i)  Two  copies  of  a  declaration; 

United  States. 

less  than  60  days. 

and 
(ii)  A  health  certificate. 

(2)  Canadian  land  border  port  list- 

The donor  animal  does  not  meet 

The  importer  or  his  agent,  in  ac- 

ed in  §98.33(b)  of  this  part. 

the    special    conditions    listed 

cordance    with    §§98.34    and 

above   in   paragraph   (b)(1)   of 

98.35  of  this  part,  must  present: 

this  table. 

(i)  An  import  permit; 

(ii)  Two  copies  of  a  declaration; 

and 
(iii)  A  health  certificate. 

(3)  Port  not  listed  in  §  98.33(b)  of 

The  importer  or  his  agent,  in  ac- 

this part. 

cordance    with    §§98.34    and 
98.35  of  this  part,  must  present: 
(i)  An  import  permit; 

(ii)  Two  copies  of  a  declaration; 

and 
(iii)  A  health  certificate. 
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Done  in  Washijigton.  DC,  this  20th  day  of 
January  2000. 
Bobby  R.  Acord, 
Acting  Administ  ator. 
Health  Inspectioi 
[FR  Doc.  00-180: 1 : 
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•,  Animal  and  Plant 
Service. 
Filed  1-25-00;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Cpmptroller  of  the 
Currency 

12  CFR  Chapter  I 

[Docket  No.  00-44] 

Debt  Cancellaion  Contracts 


agency:  Office 
Currency,  Treakury 
ACTION:  Advance 
rulemaking. 


of  the  Comptroller  of  the 
ry. 
notice  of  proposed 


summary:  The  Office  of  the  Comptroller 
of  the  Ciurenc]  (OCC)  is  seeking 
comment  on  w  lether  it  is  necessary  or 
appropriate  to  ssue  regulations 
governing  banl  sales  of  debt 
cancellation  contracts.  Currently,  no 
comprehensive  Federal  regulations 
specifically  go'  'em  this  activity.  The 
purpose  of  this  request  for  comments  is 
to  help  us  dete  rmine  whether  to  issue  a 
proposed  rule  i  ;overing  bank  sales  of 
these  products 

DATES:  Comme  ats  must  be  received  by 
March  27,  2000. 
ADDRESSES:  Pl(  lase  direct  your 
comments  to:  Docket  No.  [00-04], 
Communicatiotis  Division,  Third  Floor, 
Office  of  the  Ctomptroller  of  the 
Currency.  250  i  Street,  SW.. 
Washington,  D  Z  20219.  You  can  inspect 
and  photocop)  all  comments  received  at 
that  address,  hi  addition,  you  may  send 
comments  by  i  icsimile  transmission  to 
FAX  number  (  !02)  874-5274,  or  by 
electronic  mai  to 
REGS.COMM^TS@OCC.TREAS.GOV. 

FOR  FURTHER  ir^FORMATION  CONTACT: 
Heidi  M.  Thou  las.  Senior  Attorney, 
Legislative  anc  Regulatory  Activities,  at 
(202)  874-509 ). 
SUPPLEMENTARY  INFORMATION: 

Background 


Debt 
bank  products 
borrower 
of  the  borrow^ 
outstanding 
a  certain  even 
death  or  disab  1 

The  authori  y 
offer  DCCs  is 
the  OCC  cone 
was  incidenta 


cancelation  contracts  (DCCs)  are 
that  are  contracts  with  a 
providing  for  the  cancellation 
's  obligation  to  repay  an 

upon  the  occurrence  of 
such  as  the  borrower's 
ity. 

of  national  banks  to 
11  established.  In  1963, 
uded  that  offering  DCCs 
to  the  express  authority 


loan 


wel 


of  a  national  bank  to  make  loans,  and 
was  therefore  a  permissible  activity 
pursuant  to  12  U.S.C.  24(Seventh).  We 
codified  this  interpretation  in  1971,  thus 
confirming  a  national  bank's  authority 
to  sell  DCCs.  12  CFR  7.7495  (1972).  The 
Eighth  Circuit  Coiul  of  Appeals  upheld 
the  OCC's  interpretation  in  First 
National  Bank  of  Eastern  Arkansas  v. 
Taylor,  907  F.2d  775,  cert,  denied,  498 
U.S.  972  (1990),  holding  that  our 
construction  of  the  statute  was 
reasonable  and  that  a  national  bank's 
ability  to  sell  debt  cancellation  contracts 
was  within  the  scope  of  the  bank's 
powers  authorized  by  12  U.S.C. 
24(Seventh). 

In  1996,  we  amended  the  rule 
governing  DCCs,  which  was  renumbered 
as  12  CFR  7.1013,  to  provide  that  a 
national  bank  may  offer  DCCs  that  will 
cancel  a  debt  obligation  upon  either  the 
death  or  disability  of  the  borrower. 

Ciurent  §  7.1013  states  that: 

A  national  bank  may  enter  into  a  contract 
to  provide  for  loss  arising  from  cancellation 
of  an  outstanding  loan  upon  the  death  or 
disability  of  a  borrower.  The  imposition  of  an 
additional  charge  and  the  establishment  of 
necessary  reserves  in  order  to  enable  the 
bank  to  enter  into  such  debt  cancellation 
contracts  are  a  lawful  exercise  of  the  powers 
of  a  national  bank. 

We  further  noted  that,  on  a  case-by- 
case  basis,  we  may  permit  DCCs  where 
the  cancellation  of  the  borrower's 
obligation  is  triggered  by  events  other 
than  death  or  disability.  61  FR  4849, 
4852  (April  1,  1996). 

We  have  not  issued  any  regulations 
relating  to  DCCs  since  1996,  and  there 
is  currently  no  comprehensive  Federal 
consumer  protection  scheme  that  covers 
national  bank  offerings  of  DCCs.  The 
piupose  of  this  advance  notice  of 
proposed  rulemaking  is  to  request 
comments  on  whether  we  should  issue 
regulations  governing  DCCs,  and  if  so. 
what  specific  provisions  we  should 
include  in  these  regulations. 

Comment  Solicitation 

We  invite  you  to  comment  on  all 
aspects  of  the  issues  presented  in  this 
advance  notice  of  proposed  rulemaking. 
Specifically: 

1.  Should  we  issue  regulations 
governing  DCCs  that,  for  example, 
establish  standards  for  the  disclosiu-e  of 
terms,  notices,  contract  termination, 
contract  charges,  and  dispute 
resolution? 

2.  Should  we  include  debt  suspension 
agreements  in  any  regulations  covering 
DCCs? 

3.  Should  we  address  other  areas  or 
issues  by  regulation?  Commenters  are 
invited  to  provide  specific  suggestions 
for  provisions  that  would  protect 


consumers,  prohibit  abusive  practices, 
and  ensure  the  safety  and  soundness  of 
national  banks. 

In  addition,  commenters  are  invited  to 
address  the  impact  that  a  regulation 
governing  DCCs  would  have  on 
community  banks.  We  recognize  that 
conununity  banks  operate  with  more 
limited  resources  than  larger 
institutions  and  may  present  a  different 
risk  profile.  Thus,  we  specifically 
request  comment  on  the  impact  that  a 
regulation  governing  DCCs  would  have 
on  commimity  banks'  ciurent  resources 
and  available  personnel  with  the 
requisite  expertise,  and  whether  the 
goals  of  this  regulation  could  be 
achieved,  for  community  banks,  through 
an  alternative  approach. 

Dated:  January  13,  2000. 
John  D.  Hawke,  Jr., 
Comptroller  of  the  Currency. 
[FR  Doc.  00-1748  Filed  1-25-00;  8:45  am] 

BiLUNG  CODE  4aiO-33-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Regulations;  Size 
Standards  for  Compliance  With 
Programs  of  Other  Agencies 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  proposes  to 
amend  its  size  regulations.  The 
proposed  amendment  requires  an 
agency  to  consult  in  writing  with  SBA 
before  proposing  small  business  size 
standards  for  use  in  its  programs,  if 
those  size  standards  are  other  than  those 
established  by  SBA.  It  removes  the 
requirement  that  the  agency  have  the 
SBA  Administrator's  approval  for  the 
contemplated  size  standards  prior  to  the 
proposed  rule.  Rather,  the  agency  must 
seek  the  SBA  Administrator's  approval 
only  before  it  adopts  size  standards  in 
a  final  rule.  As  does  the  existing 
regulatory  text,  the  proposed 
amendment  sets  forth  the  minimxmi 
information  agencies  must  furnish  the 
SBA  Administrator  to  support  its 
request  for  approval  of  its  contemplated 
■  size  standards. 

DATES:  SBA  must  receive  comments  on 
or  before  March  27,  2000.  SBA  will 
make  all  public  comments  available  to 
any  person  or  entity  upon  request. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to  Gary 
M.  Jackson,  Assistant  Administrator  for 
Size  Standards,  Office  of  Size 
Standards,  409  3rd  Street,  SW, 
Washington.  DC  20416. 
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FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Jordan,  Office  of  Size  Standards,  at  (202) 
205-6618. 

SUPPLEMENTARY  INFORMATION:  The  Small 
Business  Act  (section  3(a)&(b),  15  U.S.C. 
632)  (Act)  provides  for  the 
establishment  of  small  business  size 
standards.  The  Act  authorizes  the 
Administrator  of  SBA  to  "specify 
detailed  definitions  or  standards  by 
which  a  business  concern  may  be 
determined  to  be  a  small  business 
concern  for  the  purposes  of  this  Act  or 
any  other  Act"  (emphasis  added).  The 
Act  thereby  gives  the  SBA 
Administrator  exclusive  authority  to 
establish  small  business  size  standards 
for  all  Federal  agencies,  in  the  absence 
of  other  specific  statutory  authority. 
Unless  a  statute  specifically  provides 
size  standards  for  an  agency's  program 
or  gives  an  agency  authority  to  do  so, 
the  agency  must  use  the  applicable  size 
standard^  established  by  the 
Administrator  of  SBA.  However,  the  Act 
allows  an  agency  to  "prescribe  a  size 
standard  for  categorizing  a  business 
concern  as  a  small  business  concern" 
(section  3[a][2][C])  of  the  Act)  provided 
the  contemplated  size  standard  meets 
certain  criteria  and  the  agency  first 
obtains  approval  of  the  SBA 
Administrator. 

Currently,  Small  Business  Size 
Regulations  in  13  CFR  121.902  establish 
procedures  for  agencies,  other  than 
SBA,  to  follow  before  they  prescribe  size 
standards  for  their  own  use.  These 
regulations  require  an  agency 
contemplating  the  use  of  size  standards 
different  from  those  established  by  SBA 
to  obtain  the  SBA  Administrator's 
approval  to  do  so  before  it  proposes 
them  for  comment  as  part  of  its 
rulemaking  process.  If  an  agency 
believes  that  size  standards  different 
from  those  established  by  SBA  are 
appropriate  for  its  purposes,  it  must 
propose  the  specific  size  standards, 
explain  why  it  believes  they  are 
appropriate  for  their  intended  purposes 
and  why  SBA's  are  not,  and  seek  public 
comment  on  them.  The  proposed  size 
standards  must  be  specific  and  must 
meet  the  criteria  set  forth  in  the  Act  and 
SBA  regulations. 

This  proposed  rule  is  limited  to 
modifying  the  procedure  that  agencies 
must  follow  when  requesting  the  SBA 
Administrator's  approval  to  use  special 
size  standards.  If  the  rule  is  adopted,  it 
will  only  require  the  agency  to  consult 
in  writing  with  SBA's  Office  of  Size 
Standards  before  proposing  to  use  an 
alternative  size  standard.  The  agency 
will  only  be  required  to  request  the  SBA 
Administrator's  approval  of  the  size 


standard  before  it  publishes  its  final  rule 
as  part  of  its  rulemaking  process. 

The  written  consultation  must 
include  what  size  standard  the  agency  is 
proposing,  to  what  program  it  will 
apply,  how  the  agency  arrived  at  this 
particular  size  standard  for  this 
program,  and  why  SBA's  existing  size 
standards  do  not  satisfy  their  program 
requirements.  Such  written  consultation 
shall  take  place  at  least  fourteen  (14) 
calendar  days  before  issuing  the 
proposed  rule.  SBA  believes  that  less 
than  fourteen  (14)  calendar  days  is  not 
sufficient  time  for  SBA  to  review  the 
proposed  size  standards  and  respond  to 
the  agency's  consultation.  The 
consultation  will  allow  SBA  to  review 
the  proposed  size  standards  and  advise 
the  agency  as  soon  as  practicable  of 
issues,  such  as  those  in  conflict  with  the 
Act  or  SBA's  Small  Business  Size 
Regidations.  Such  issues  could  become 
a  bar  to  the  SBA  Administrator's 
approval,  unless  they  are  addressed. 
SBA's  Office  of  Size  Standards  will 
acknowledge  receipt  of  an  agency's 
written  considtation. 

SBA  intends  that  "consultation,"  as  it 
is  described  above,  will  fulfill  the 
requirements  of  this  proposed  rule,  and 
expects  that  there  shall  be  no  further 
required  discussions,  except  at  the 
option  of  the  requesting  agency.  SBA  is 
committed  to  ensuring  that  such 
consultation  with  the  Office  of  Size 
Standards  will  not  delay  or  otherwise 
interfere  with  the  agency's  rulemaking 
process. 

This  procedure  will  be  a  simpler  one 
than  now  exists,  because,  if  adopted,  it 
will  only  require  the  SBA 
Administrator's  approval  before  the 
agency  issues  its  final  rule  adopting  the 
contemplated  size  standards,  rather  than 
before  it  proposes  them.  It  also  will 
require  the  agency  to  furnish  SBA  a 
copy  of  the  proposed  rule  at  the  time  the 
agency  publishes  it  for  public  comment. 
It  is  important  to  note  that  this  is  a 
procedural  modification,  and  that  SBA 
is  not  changing  any  substantive 
requirements. 

SBA  proposes  to  amend  these 
procedures  in  its  regulations  for  the 
following  reasons: 

1.  It  Will  Streamline  the  Rule  Making 
Process 

Obtaining  SBA  approval  for 
contemplated  size  standards  prior  to  a 
proposed  rule  can  encumber  the  process 
by  which  an  agency  implements 
legislation  or  otherwise  fulfills  its 
statutory  mandates.  The  number  of 
agencies  seeking  the  SBA 
Administrator's  approval  has  not  been 
large.  However,  the  number  and 
complexity  of  requests  from  a  small 


number  of  agencies,  together  with  the 
limited  time  within  which  they  must 
complete  their  actions,  leads  SBA  to 
conclude  that  this  modification  is 
necessary.  SBA  has  experienced  a 
number  of  requests  for  approval  of 
alternative  small  business  size  standards 
from  agencies  that  are  required  to 
comply  with  Congressional  mandates 
within  limited  time  frames.  Under 
SBA's  existing  regulations,  which  this 
rule  amends,  agencies  frequenUy  caimot 
seek  and  obtain  the  SBA 
Administrator's  approval  within  time 
frames  statutorily  sdlowed. 

2.  The  Prescribed  Size  Standards 
Adopted  in  an  Agency's  Final  Rule  May 
Not  Be  the  Same  as  Those  the  SBA 
Administrator  Had  Approved  for  the 
Proposed  Rule,  Unless  SBA  Amends 
This  Regulation 

An  agency  may  receive  a  large 
number  of  comments  on  its  proposed 
size  standards,  and  the  comments  may 
or  may  not  support  the  proposal,  to 
varying  degrees.  Comments  to  proposed 
rules  weigh  heavily  on  agency  decisions 
concerning  final  rules.  Therefore,  it 
sometimes  happens  that  an  agency,  after 
evaluating  the  comments  it  received, 
could  issue  a  final  rule  with  small 
business  size  standards  that  differ  from 
those  in  the  proposed  rule.  The  agency's 
final  rule  will  reflect  public  comments 
to  the  proposed  rule.  Because  the 
authority  to  approve  small  business  size 
standards  resides  solely  with  the  SBA 
Administrator,  SBA  believes  that  the 
current  procedures  can  have  results 
inconsistent  with  the  Act  and 
congressional  intent.  It  can  also  happen, 
though  infi^uently,  that  after  an  agency 
has  reviewed  and  considered  the 
comments,  it  will  not  issue  any  final 
rule.  Rather,  it  may  then  issue  another 
proposed  rule,  taking  into  consideration 
the  comments  it  received.  If  the  newly 
contemplated  size  standards  are  not  the 
same  as  the  agency  originally  proposed, 
the  agency  must  request  the  SBA 
Administrator's  approval  a  second  time 
for  this  new  proposal.  This  procedural 
change,  if  adopted,  will  let  an  agency 
determine,  after  considering  public 
comments,  what  size  standards  it 
believes  it  should  include  in  its  final 
rule,  or  whether  it  will  elect  to  use  the 
SBA  size  standards.  SBA,  for  its  part, 
vdll  review  no  more  than  one  request, 
based  on  the  agency's  decision  relative 
to  its  final  rule. 


3.  An  Agency  1  hat  Contemplates  Using 
Small  Business  Size  Standards,  Other 
Than  Those  Est  ablished  by  SBA,  Will 
Have  SBA's  In]  lut  Before  It  Issues  Its 
Proposed  Rule 

SBA  intends  [he  written  consultation 
to  be  considera  )ly  simpler  than  a 
request  for  the  JBA's  approval  before  a 
proposed  rule,  uid  will  not  delay  the 
rulemaking  pro  ceedings  of  the  agency.  It 
will  give  SBA  t  le  background  and 
supporting  info  rmation  for  the  agency's 
contemplated  s  ze  standards.  SBA  can 
then,  if  necessary,  comment  on  the 
contemplated  size  standards,  and 
provide  the  age  ncy  with  further  advice 
and  direction  o  i  formulating  the  size 
standards  and  i  ts  reasons  for  proposing 
them.  This  can  reduce  future  delays  and 
possible  barriei  s  in  the  administrative 
process,  when  1  he  agency  requests  the 
SBA  Administrator's  approval  to 
prescribe  the  si  le  standards  in  its  final 
rule. 

4.  SBA  Will  Hare,  as  Part  of  Its 
Decision  Making  Process,  the 
Requesting  Ag^cy's  Proposed  Rule,  Its 
Explanation  and  Justification  for  the 
Standards,  Copies  of  the  Public 
Comments  to  tHe  Size  Standards  in  the 
Proposed  Rule,  as  Well  as  a  Draft  Copy 
of  the  Agency's  Intended  Final  Rule 


In  its  final  rule 
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This  proposal  will  only  change  the 
procedures  an  agency  must  follow  when 
it  requests  the  SBA  Administrator's 
approval  to  prescribe  size  stemdards, 
other  than  those  promulgated  by  SBA, 
for  its  programs.  It  changes  no 
substantive  requirement  or  small 
business  criteria  in  connection  with 
requesting  the  Administrator's  approval. 
The  proposed  change  will,  SBA 
believes,  simplify  the  rulemaking 
process  for  other  agencies  and  for  itself, 
without  compromising  the  statutory 
requirement  that  other  agencies  obtain 
the  SBA  Administrator's  approval  for 
size  standards  they  contemplate 
prescribing  for  their  use.  Similarly, 
when  an  agency  contemplates  using 
alternative  size  standards  for  its 
Regulatory  Flexibility  Analysis,  this 
proposed  rule  does  not  change  the 
Regulatory  Flexibility  Act  requirement 
that  it  consult  with  SBA's  Office  of 
Advocacy  before  it  does  so. 

Compliance  With  Executive  Orders 
12866.  12988,  and  13132,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35] 

SBA  has  determined  that  this  rule,  if 
adopted,  would  not  be  a  significant  rule 
within  the  meaning  of  Executive  Order 
12866.  It  will  not  have  an  annual 
economic  effect  in  excess  of  $100 
million,  result  in  a  major  increase  in 
costs  for  individuals  or  governments,  or 
have  a  significant  adverse  effect  on 
competition.  SBA  has  made  this 
determination  for  the  following  reasons: 
1)  The  proposed  change  is  procedural, 
not  substantive,  in  nature;  (2)  the 
proposed  change  applies  to  Federal 
agencies  only;  and  (3)  the  proposed 
change  applies  only  when  a  Federal 
agency  contemplates  categorizing  an 
entity  as  a  small  business  concern  for  its 
programs  using  standards  other  than 
those  established  by  SBA.  SBA  has  also 
made  this  determination  based  on  the 
nature,  number  and  complexity  of 
requests  from  Federal  agencies  that  have 
made  such  requests.  SBA  does  not 
believe  that  this  amendment  will 
increase  the  nature,  number  or 
frequency  of  these  requests. 

For  purposes  of  Executive  Order 
13132,  SBA  has  determined  that  this 
proposed  rule  has  no  federalism 
implications. 

For  purposes  of  Executive  Order 
12988,  SBA  has  determined  that  this 
proposed  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  Section  3  of  that 
Order. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  SBA  certifies  that  this 
proposed  rule,  if  promulgated  as  a  final 


rule,  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  since  the  procedure 
applies  to  the  work  of  federal  agencies 
and  imposes  no  burden  on  small 
businesses.  For  purposes  of  the 
Paperwork  Reduction  Act,  SBA  certifies 
that  this  proposed  rule,  if  promulgated 
in  final  form,  would  not  impose  any 
new  reporting  or  recordkeeping 
requirements. 

List  of  Subjects  in  13  CFR  Part  121 

Government  procurement, 
Government  property.  Grant  programs- 
business.  Loan  programs-business, 
Small  business. 

Accordingly,  SBA  proposes  to  amend 
part  121  of  13  CFR  as  follows; 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  of  part  121 
continues  to  read  as  follows: 

Authority:  Pub.  L.  105-135  sec.  601  et 
seq..  Ill  Stat.  2592: 15  U.S.C.  632(a), 
634(b)(6),  637(a)  and  644(c);  and  Pub.  L.  102- 
486,  106  Stat.  2776,  3133. 

2.  Section  121.902  is  revised  to  read 
as  follows: 

§  1 21 .902    What  size  standards  are 
applicable  to  programs  of  other  agencies? 

The  size  standards  for  compliance 
with  programs  of  other  agencies  are 
those  for  SBA  programs  which  are  most 
comparable  to  the  programs  of  such 
other  agencies,  unless  the  agency  and 
SBA  agree  otherwise. 

3.  Section  121.903  is  revised  to  read 
as  follows: 

§  1 21 .903    May  an  agency  use  size 
standards  for  its  programs  that  are  different 
than  those  established  by  SBA? 

(a)  Federal  agencies  or  departments 
promulgating  regulations  relating  to 
small  businesses  usually  use  SBA  size 
criteria.  In  limited  circumstances,  if 
they  decide  SBA  size  standards  are  not 
suitable  for  their  programs,  then  agency 
heads  may  establish  more  appropriate 
small  business  definitions  for  the 
exclusive  use  in  such  programs,  but 
only  when: 

(1)  The  size  standards  will  determine 
the  size  of  a  small  manufacturing 
concern  by  its  average  number  of 
employees  based  on  the  preceding 
twelve  calendar  months,  determined 
according  to  §  121.106;  the  size  of  a 
small  services  concern  by  its  average 
annual  gross  receipts  over  a  period  of  at 
least  three  years,  determined  according 
to  §  121.104;  the  size  of  other  small 
concerns  on  data  over  a  period  of  at 
least  three  years;  or,  other  factors 
approved  by  SBA; 
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(2)  The  agency  has  consulted  in 
writing  with  SBA's  Assistant 
Administrator  for  Size  Standards  at  least 
fourteen  (14)  calendar  days  before 
publishing  the  proposed  rule  which  is 
part  of  the  rulemaking  process.  The 
written  consultation  will  include:  what 
size  standard  the  agency  contemplates 
using;  to  what  agency  program  it  will 
apply;  how  the  agency  arrived  at  this 
particular  size  standard  for  this 
program;  and,  why  SBA's  existing  size 
standards  do  not  satisfy  the  program 
requirements. 

(3)  The  agency  proposes  the  size 
standards  for  public  comment  piusuant 
to  the  Administrative  Procedure  Act,  5 
U.S.C.  553; 

(4)  The  agency  provides  a  copy  of  the 
proposed  rule,  when  it  publishes  it  for 
public  comment  as  part  of  the 
rulemaking  process,  to  SBA's  Assistant 
Administrator  for  Size  Standards; 

(5)  SBA's  Administrator  approves  the 
size  standards  before  the  agency  adopts 
a  final  rule  or  otherwise  prescribes  them 
for  its  use; 

(6)  The  agency's  request  to  SBA  for 
the  Administrator's  approval  be 
accompanied  by  at  least  the  following: 
copies  of  all  comments  on  the  proposed  • 
size  standards  received  in  response  to 
the  proposed  rule;  reasons  for  adopting 
size  standards  other  than  SBA's;  a  copy 
of  the  intended  final  rule,  including  the 
preamble,  or  a  separate  written 
justification  for  the  intended  size 
standards  followed  by  a  copy  of  the 
intended  final  rule  and  preamble  prior 
to  its  publication;  other  information 
SBA  may  request  in  connection  with  the 
request;  and  certification  that  it 
complies  with  the  Small  Business  Act 

(§  3[al  &  [b])  and  with  13  CFR  part  121; 
and 

(b)  When  approving  any  size 
standards  established  pursuant  to  this 
section,  SBA's  Administrator  will 
ensure  that  the  size  standards  vary  fi-om 
industry  to  industry  to  the  extent 
necessary  to  reflect  the  differing 
characteristics  of  the  various  industries, 
and  consider  other  relevant  factors. 

(c)  Where  the  agency  head  is 
developing  size  standards  for  the  sole 
purpose  of  performing  a  Regulatory 
Flexibility  Analysis  pursuant  to  the 
Regulatory  Flexibility  Act,  the 
department  or  agency  may,  after 
consultation  with  the  SBA  Office  of 
Advocacy,  establish  size  standards 
different  fi'om  SBA's  which  are  more 
appropriate  for  such  analysis. 

4.  Section  121.904  is  added  to  read  as 
follows: 


§  1 21 .904    When  does  SBA  determine  the 
size  status  of  a  business  concern? 

For  compliance  with  programs  of 
other  agencies,  SBA  will  base  its  size 
determination  on  the  size  of  the  concern 
as  of  the  date  set  forth  in  the  request  of 
the  other  agency. 

Dated:  January  14,  2000. 
Aida  Alvarez, 
Administrator. 

(FR  Doc.  00-1438  Filed  1-25-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-67-AD] 
RIN2120-AA64 

Airworthiness  Directives  Boeing  Model 
747SP,  SR,  -100,  -200,  and  -300  Series 
Airplanes  Equipped  with  Pratt  & 
Whitney  Model  JT9D-3,  -7,  -7Q,  and 
-7R4G2  Series  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NfPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747SP.  SR,  -100,  -200, 
and  -300  series  airplanes,  that  currently 
requires  repetitive  operational  tests  of 
the  reversible  gearbox  pneumatic  drive 
unit  (PDU)  or  the  reversing  air  motor 
PDU  to  ensure  that  the  unit  can  restrain 
the  thrust  reverser  sleeve,  and 
correction  of  any  discrepancy  found. 
This  action  would  require  installation  of 
a  terminating  modification,  and  would 
add  repetitive  functional  tests  of  that 
installation  to  detect  discrepancies,  and 
repair,  if  necessary.  This  proposal  is 
prompted  by  the  results  of  a  safety 
review  of  the  thrust  reverser  systems  on 
Model  747  series  airplanes.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  the  integrity  of  the 
fail  safe  features  of  the  thrust  reverser 
system  by  preventing  possible  failure 
modes  in  the  thrust  reverser  control 
system  that  can  result  in  inadvertent 
deployment  of  a  thrust  reverser  during 
flight. 

DATES:  Comments  must  be  received  by 
March  13.  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 


67-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reising,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S.  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW..  Renton,  Washington 
98055-4056;  telephone  (425) 227-2683; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vmtten  data,  views,  or  argiunents  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatpry.  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  befor? 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report    , 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  somments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-67-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA. 

Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-67-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 
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Discussion 

On  July  21,  k  995.  the  FAA  issued  AD 
95-16-02.  am  mdment  39-9321  (60  FR 
39631.  Augusi  3,  1995).  applicable  to 
certain  Boeing  Model  747SP.  SR,  -100. 
-200,  and  -30 )  series  airplanes,  to 
require  repetit  ive  operational  tests  of  the 
reversible  geai  box  pneumatic  drive  unit 
(PDU)  or  the  reversing  air  motor  PDU  to 
ensure  that  th(  i  unit  can  restrain  the 
thrust  reverse:  sleeve,  and  correction  of 
any  discrepan  :y  found.  That  action  was 
prompted  by  t  le  results  of  an 
investigation,  which  revealed  that,  in 
the  event  of  th  rust  reverser  deployment 
during  high-sj  eed  climb  or  during 
cruise,  these  airplanes  could  experience 
control  proble  ms.  The  requirements  of 
that  AD  are  in  ended  to  ensure  the 
integrity  of  th(  i  fail  safe  features  of  the 

\  system  by  preventing 
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by  the  manufacturer  and  reviewed  by 
the  FiAA,  has  been  unable  to  establish 
that  the  risks  for  uncommanded  thrust 
reverser  deployment  during  critical 
flight  conditions  is  acceptably  low. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  following  Boeing  Service  Bulletins: 

•  747-78-2134,  Revision  3,  dated 
March  19,  1998,  which  describes 
procedures  for  installation  of 
provisional  wiring  for  the  additional 
locking  system  on  the  thrust  reversers. 

•  747-78-2052,  Revision  5,  dated 
February  22, 1996,  which  describes 
procedures  for  removal  of  the  thrust 
reverser  sequencing  mechanism  and 
installation  of  a  solenoid  operated 
shutoff  valve. 

The  service  bulletins  described 
previously  reference  the  Boeing 
Standard  Wiring  Practices  Manual, 
which  describes  wire  installation 
procedures,  and  Boeing  747  Airplane 
Maintenance  Manual  (AMM)  as 
additional  sources  of  service 
information  for  accomplishment  of  the 
modifications. 

•  747-78-2152,  Revision  1,  dated 
December  12,  1996;  Revision  2,  dated 
December  18,  1997;  and  Revision  3, 
dated  August  26,  1999,  which  describe 
procedures  for,  among  other  things, 
installation  of  the  following: 

1 .  Four  additional  microswitches  and 
associated  wiring  in  the  aisle  stand  P8 
panel; 

2.  New  relay  panels  P252  and  P253 
and  associated  wiring; 

3.  Left  and  right  wingA)ody 
disconnect  panels,  engine  struts,  and 
associated  wiring; 

4.  Four  circuit  oreakers  and  associated 
wiring  changes  in  the  P6  and  P8  panels; 
and 

5.  Sync  lock  and  associated  wiring  on 
each  thrust  reverser. 

Accomplishment  of  Boeing  Service 
Bulletin  747-78-2152.  Revision  1, 
Revision  2,  or  Revision  3,  requires  prior 
or  concurrent  accomplishment  of 
Boeing  Service  Bulletins  747-78-2134, 
Revision  3,  and  747-78-2052,  Revision 
5.  Accomplishment  of  these  actions 
would  eliminate  the  need  for  certain 
repetitive  tests. 

The  modification  procedures 
described  by  Boeing  Service  Bulletins 
747-78-2152  and  747-78-2134  were 
previously  validated  by  the 
manufacturer,  and  the  necessary 
changes  have  been  incorporated  into  the 
latest  revisions  of  the  service  bulletins. 
The  FAA  has  determined  that  the 
procedures  specified  in  Boeing  Service 
Bulletins  747-78-2152.  Revision  1. 
Revision  2,  and  Revision  3,  and  747-78- 


2134,  Revision  3,  as  well  as  the  other 
service  bulletins  referenced  in  this 
proposed  AD,  have  been  effectively 
validated  and,  therefore,  proposes  that 
this  modification  be  required.  Several 
airplanes  have  been  successfully 
modified  in  accordance  with  the  service 
bulletins,  and  this  past  experience 
should  minimize  the  likelihood  for 
subsequent  service  bulletin  revisions, 
requests  for  alternative  methods  of 
compliance,  and  superseding  AD's. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  95-16-02  to  continue  to 
require  repetitive  operational  tests  of  the 
reversible  gearbox  pneumatic  drive  unit 
(PDU)  or  the  reversing  air  motor  PDU  to 
ensure  that  the  unit  can  restrain  the 
thrust  reverser  sleeve,  and  correction  of 
any  discrepancy  found.  This  proposed 
AD  would  require  installation  of  a 
modification,  and  would  add  repetitive 
functional  tests  of  that  installation  to 
detect  discrepancies,  and  repair,  if 
necessary.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Repetitive  functional  tests  to  detect 
discrepancies  of  the  actuation  system 
lock  (also  called  a  sync  lock)  on  each 
thrust  reverser  would  be  required  to  be 
accomplished  in  accordance  with  the 
procedures  described  in  the  Boeing  747 
Airplane  Maintenance  Manual  (AMM). 
Correction  of  any  discrepancy  detected 
would  be  required  to  be  accomplished 
in  accordance  with  the  AMM. 

Differences  Between  Service  Bulletins 
and  This  Proposed  AD 

Operators  should  note  that,  although 
Boeing  Service  Bulletin  747-78-2152, 
Revision  1,  Revision  2,  and  Revision  3 
recommend  no  specific  compliance  time 
for  accomplishment  of  the  additional 
lock  installation,  the  FAA  has 
determined  that  an  unspecified 
compliance  time  would  not  address  the 
identified  unsafe  condition  in  a  timely 
manner.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
installation.  In  light  of  all  of  these 
factors,  the  FAA  finds  a  36-month 
compliance  time  for  completing  the 
required  actions  to  be  warranted,  in  that 
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it  represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Operators  also  should  note  that, 
although  the  service  bulletin  does  not 
specify  repetitive  functional  testing  of 
the  additional  lock  installation 
following  accomplishment  of  that 
installation,  the  FAA  has  determined 
that  repetitive  functional  tests  of  the 
additional  lock  installation  on  each 
thrust  reverser,  at  intervals  not  to 
exceed  3,000  flight  hours,  will  support 
continued  operational  safety  of  thrust 
reversers  with  actuation  system  locks. 

Cost  Impact 

There  are  approximately  457 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
220  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  operational  tests  that  are 
ciurently  required  by  AD  95-16-02,  and 
retained  in  this  AD,  take  approximately 
16  work  hoiu-s  (4  per  engine)  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu'.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $211,200,  or 
$960  per  airplane,  per  test  cycle. 

It  would  take  approximately  544  work 
hours  per  airplane,  to  accomplish  the 
proposed  wiring  modifications,  at  an 
average  labor  rate  of  $60  per  work  hoiu". 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  wiring  modifications 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $7,180,800,  or  $32,640 
per  airplane. 

It  would  take  approximately  104  work 
hours  (26  per  engine)  per  airplane,  to 
accomplish  the  proposed  removal  of  the 
thrust  reverser  sequencing  mechanism 
and  installation  of  a  solenoid  operated 
shutoff  valve,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufactiu^r 
at  no  cost  to  the  operators.  Based  on 
these  figiu-es,  the  cost  impact  of  the 
removal  and  installation  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $1,372,800,  or  $6,240  per  airplane. 

It  would  take  approximately  568  work 
hours  per  airplane,  to  accomplish  the 
proposed  sync  lock  hardware 
installation,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figiues,  the  cost  impact  of  the 
installation  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $7,497,600, 
or  $34,080  per  airplane. 


The  functional  tests  proposed  in  this 
AD  would  take  approximately  8  work 
hours  (2  hours  per  engine)  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  functional 
test  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $105,600,  or 
$480  per  airplane,  per  test  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  ciurent  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futiu-e  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  woidd  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9321  (60  FR 
39631,  August  3,  1995),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  99-NM-67-AD.  Supersedes 
AD  95-16-02,  amendment  39-9321. 
Applicability:  Model  747SP,  SR.  -100, 
—200,  and  -300  series  airplanes  equipped 
with  Pratt  &  WhiUiey  Model  JT9D-3,  -7,  -7Q. 
and  -7R4G2  series  engines,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously- 

To  ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system  by 
preventing  possible  failure  modes  in  the 
thrust  reverser  control  system  that  can  result 
in  inadvertent  deployment  of  a  thrust 
reverser  during  flight,  accomplish  th6> 
following: 

Restatement  of  Requirements  of  AD  95-16- 
02 

Operational  Test 

(a)  Within  90  days  after  September  5,  1995 
(the  efi^ective  date  of  AD  95-16-02, 
amendment  39-9321),  perform  an 
operational  test  of  the  reversible  gearbox 
pneumatic  drive  unit  (PDU)  or  the  reversing 
air  motor  PDU  to  ensure  that  the  unit  can 
restrain  the  thrust  reverser  sleeve,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-78A2131,  dated  September  15. 
1994.  Repeat  the  test  thereafter  at  intervals 
not  to  exceed  2,000  flight  hours  until 
accomplishment  of  paragraph  (c)  of  this  AD. 

■Corrective  Action 

(b)  If  any  of  the  tests  required  by  paragraph 
(a)  of  this  AD  cannot  l>e  successfully 
performed,  or  if  any  discrepancy  is  found 
during  those  tests,  accomplish  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD. 

(1)  Prior  to  further  flight,  correct  any 
discrepancy  found,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-78A2131, 
dated  September  15,  1994.  Or 

(2)  The  airplane  may  be  operated  in 
accordance  with  the  provisions  and 
limitations  specified  in  an  operator's  FAA- 
approved  Minimum  Equipment  List  (MEL), 
provided  that  no  more  than  one  thrust 
reverser  on  the  airplane  is  inoperative. 
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New  Requiremei  its  of  This  AD 

Modifications 

(c)  Within  36  Aionths  after  the  effective 
date  of  this  AD,  iccomplish  the  requirements 
of  paragraphs  (ell),  (c)(2).  and  (c)(3)  of  this 
AD.  Accomplishment  of  the  actions  required 
by  this  paragrapl  i  constitutes  terminating 
action  for  the  re[  etitive  tests  required  by 
paragraph  (a)  of  his  AD. 

(1)  Install  an  a  Iditional  locking  system  on 
each  thrust  revei  ser  in  accordance  with  the 
Accomplishmen  Instructions  of  Boeing 
Service  Bulletin  74.7-78-2152,  Revision  1, 
dated  December  12,  1996:  Revision  2,  dated 
December  18,  19p7;  or  Revision  3,  dated 
August  26.  1999 

(2)  Remove  thi  thrust  reverser  sequencing 
mechanism  and  nstall  a  solenoid  operated 
shutoff  valve  in  i  iccordance  with  Boeing 
Service  Bulletin  747-78-2052.  Revision  5, 
dated  February  2  2.  1996. 

(3)  Install  proA  isional  wiring  for  the 
additional  lockii  g  system  on  the  thrust 
reversers.  in  acci  irdance  with  the 
Accomplishmen  Instructions  of  Boeing 
Service  Bulletin  747-78-2134.  Revision  3, 
dated  March  19,  1998. 
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Issued  in  Renton,  Washington,  on  January 
20,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-1778  Filed  1-25-00;  8:45  am) 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NIM-215-AD] 

RIN2120-AA64 

Airworttiiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10  series  airplanes.  This  proposal  would 
require  a  one-time  detailed  visual 
inspection  of  the  galley  power  feeder 
cables  and  fuselage  structure  at  a  certain 
station  to  detect  chafing  or  arcing 
damage  to  the  cables  and  structure  or  to 
detect  arcing  damage  to  the  insulation 
blankets;  and  corrective  actions,  if 
necessciry.  This  proposal  also  would 
require  installation  of  spacers  between 
the  galley  power  feeder  cable  clamps 
and  fuselage  structure.  This  proposal  is 
prompted  by  reports  indicating  that  the 
galley  power  feeder  cables  chafed 
against  a  certain  fuselage  frame  in  the 
forward  lower  cargo  compartment, 
which  resulted  in  electrical  arcing.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  chafing 
and  arcing  due  to  insufficient  clearance 
between  the  cables  and  the  airplane 
structure,  which  could  result  in  smoke 
and  fire  in  the  forward  lower  cargo 
compartment. 

DATES:  Comments  must  be  received  by 
March  13,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
2 15- AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi'om 


Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Natalie  Phan-Tran,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard.  Lakewood, 
California  90712^137;  telephone  (562) 
627-5343;  fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to    " 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vmtten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-215-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-215-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 
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Discussion  "* 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  two  incidents  in  which  the 
galley  power  feeder  cables  chafed 
against  the  fuselage  station  Y=635.000 
frame  in  the  forward  lower  cargo 
compartment,  which  resulted  in 
electrical  arcing.  These  incidents 
occvured  on  McDonnell  Douglas  Model 
DC-10  series  airplanes.  Investigation 
revealed  that  there  was  insufficient 
clearance  between  the  cables  and  the 
airplane  structure.  This  condition,  if  not 
corrected,  could  cause  arcing  of  the 
galley  power  feeder  cables  against  the 
aiiplane  structure,  which  could  result  in 
smoke  and  fire  in  the  forward  lower 
cargo  compartment. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  DC-10  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  DC1Q-24A162,  dated  July  28, 
1999,  which  describes  procediues  for  a 
one-time  detailed  visual  inspection  of 
the  galley  power  feeder  cables  and 
fuselage  structure  at  station  Y=635.000 
to  detect  chafing  or  arcing  damage  to  the 
cables  and  structiu-e  or  to  detect  arcing 
damage  to  the  insulation  blankets;  and 
corrective  actions,  if  necessary.  The 
corrective  actions  include  repair  or 
replacement  of  chafed  cables  with  new 
cables;  repair  of  damaged  frames;  and 
replacement  of  damaged  insulation 
blankets  with  new  insulation  blankets. 
This  service  bulletin  also  describes 
procedures  for  installation  of  spacers 
between  the  galley  power  feeder  cable 
clamps  and  fuselage  structure. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 


require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  168 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
103  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  2  work  hoius 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figxues,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$12,360,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu«  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979J;  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-215- 
AD. 
Applicability:  Model  DC-10  series 
airplanes,  as  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  DClO- 
24A162,  dated  July  28,  1999;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  •dr 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated, 
unless  accomplished  previously. 

To  prevent  chafing  and  arcing  of  the 
galley  power  feeder  cables  against  the 
airplane  structure  due  to  insufficient 
clearance  between  the  cables  and  the 
airpl^e  structure,  which  could  result  in 
smoke  and  fire  in  the  forward  lower 
cargo  compartment,  accomplish  the 
following:  , 

Inspection,  Installation  of  Spacers,  and 
Corrective  Actions,  If  Necessary 

(a)  Within  6  months  after  the  effective 
date  of  this  AD,  perform  a  detailed 
visual  inspection  of  the  galley  external 
power  feeder  cables  and  fuselage 
structiu-e  at  station  Y=635.000  to  detect 
chafing  or  arcing  damage  to  the  cables 
and  structure  or  to  detect  arcing  damage 
to  the  insulation  blankets,  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  DC10-24A162,  dated  July  28, 
1999. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 
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dai  lage  or  chafing  is 
to  further  flight, 
actions  specified  in 

i).  (a)(l)(ii).  (a){l)(iii), 
this  AD,  as  applicable, 
vith  Condition  2  of  the 
shme  nt  Instructions  of  the 


)(l)(i 


(1)  If  any 
detected,  prior 
accomplish  the 
paragraphs  (a 
and  {a)(l)(iv)  o 
in  accordance 
Accompli 
service  bulletii 

(i)  Repair  or  eplace  the  chafed  cables 
with  new  cable  s. 


(ii)  Repair 
(iii)  Replace 


thj 


blanki 


blanket  with  a 
insulation 
polyethylene 
not  be  used 


damaged  frame. 

iie  damaged  insulation 
lew  blanket;  however, 
ets  made  of  metallized 
tetaphthalate  (MPET)  may 


(iv)  Install 
power  feeder  i 
structure. 


sdacers  between  the  galley 
c^ble  clamps  and  fuselage 


damage 


(2)  If  no 
detected,  prior Ito 
spacers  betwee  a 
cable  clamps 
accordance  wi 
Accomplishme  nt 
service  bulletii  i 


a:  id 

Ih 


or  chafing  is 

further  flight,  install 
the  galley  power  feeder 

fuselage  structure  in 
Condition  1  of  the 

Instructions  of  the 


Alternative  Nf(  thods  of  Compliance 

(b)  An  altem  itive  method  of 
compliance  or  idjustment  of  the 
compliance  time  that  provides  an 
acceptable  leve  1  of  safety  may  be  used 
if  approved  by  the  Manager,  Los 
Angeles  Aircra  Ft  Certification  Office 
(ACO),  FAA,  T  ransport  Airplane 
Directorate.  Oj  erators  shall  submit  their 
requests  throu|  h  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who 
may  add  comn  lents  and  then  send  it  to 
the  Manager,  L  os  Angeles  ACO. 

ion  concerning  the 

alternative  methods  of 
this  AD,  if  any.  may  be 
Los  Angeles  ACO. 


Note  3:  Inform  at 
existence  of  app:  oved 
compliance  with 
obtained  from 
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Special  Flight  i>ermits 


(c)  Special 
issued  in  acco 
21.197  and  21 
Aviation  Regu 
and  21.199)  to 
location  where 
AD  can  be  acc( »: 


flight; 


permits  may  be 
dance  with  sections 
199  of  the  Federal 
ations  {14  CFR  21.197     . 
operate  the  airplane  to  a 
the  requirements  of  this 
mplished. 


1777 


B«LUNG  CODE  49tC  -13-U 


Issued  in  Renl^n,  Washington,  on  January 
20,  2000. 
Donald  L.  Riggii 
Acting  Manager, 
Directorate,  Aire  raft  ( 
(FR  Doc.  00-1 ; 


Transport  Airplane 
Certification  Service. 
Filed  1-25-00;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NIM-214-AD] 
RiN2120-AA64 

Alrwortliiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 
and  KC-10A  (Military)  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemeiking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10  series  airplanes  and  KC-lOA 
(military)  airplanes.  This  proposal 
would  require  a  general  visual 
inspection  of  electrical  power  feeder 
cables,  airplane  structure,  and 
insulation  blankets  at  a  certain  fuselage 
station  to  detect  chafing  and  arcing 
damage,  and  corrective  actions,  if 
necessary;  and  installation  of  a  standoff 
and  clamp.  This  proposal  is  prompted 
by  an  incident  in  which  the  power 
feeder  cables  in  the  cabin  electrical 
system  were  foimd  to  be  chafed  and 
arced  against  a  fuselage  frame  due  to 
insufficient  clearance  between  the 
cables  and  airplane  structure.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  chafing 
and  arcing,  which  could  cause  smoke 
and  fire  in  the  overhead  of  the  main 
cabin. 

DATES:  Comments  must  be  received  by 
March  13,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
214-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  emd  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 


Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Natalie  Phan-Tran,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712^137;  telephone  (562)  627-5343; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rides  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-214-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-214-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  incident  in  which  the  power 
feeder  cables  in  the  cabin  electrical 
system  had  chafed  and  arced  against  the 
fuselage  frame  at  station  Y=1099.000 
between  longerons  9  and  10  (right  side). 
The  cable  had  burned  in  half,  damaging 
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a  three-inch  section  of  the  fuselage 
frame  and  adjacent  insulation  blankets. 
This  incident  occurred  on  a  McDonnell 
Douglas  Model  DG-IO  series  airplane. 
The  cause  of  the  chafing  was 
insufficient  clearance  between  the 
electrical  power  cable  and  the  fuselage 
structure.  This  condition,  if  not 
corrected,  could  result  in  smoke  and  fire 
in  the  overhead  of  the  main  cabin. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  DC-10  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  DCia-24Al63,  dated  July  28, 
1999.  The  service  bulletin  describes 
procedures  for  a  general  visual 
inspection  of  electrical  power  feeder 
cables,  airplane  structure,  and 
insulation  blankets  at  station 
Y=1099.000  between  longerons  9  and  10 
(right  side)  to  detect  chafing  and  arcing 
damage;  installation  of  a  standoff  and 
clamp  at  station  Y=1093.000,  longeron 
10;  and  corrective  actions,  if  necessary. 
The  corrective  actions  involve  repair  or 
replacement  of  damaged  power  feeder 
cables,  airplane  structiu-e,  or  insulation 
blankets  with  new  parts. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same  • 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Typographical  Error  in  Service 
Information 

Operators  should  note  the 
applicabilitj'  statement  of  the  proposed 
AD  differs  from  the  effectivity  listing  of 
the  referenced  service  bulletin  in  that  it 
includes  McDonnell  Douglas  Model 
DC-10-15  series  airplanes  in  the 
applicability  statement.  The  service 
bulletin  contains  a  typographical  error 


that  identifies  Model  "DC-10-20"  series 
airplanes  (which  do  not  exist)  as  one  of 
the  affected  models  rather  than  Model 
DC-10-15  series  airplanes.  However, 
the  manufacturer's  fuselage  numbers 
listed  in  the  service  bulletin 
corresponds  to  the  affected  Model  DC- 
10-15  series  airplanes.  Therefore,  the 
applicability  statement  of  the  proposed 
AD  correctly  refers  to  the  subject  service 
bulletin  for  the  listing  of  affected 
airplanes. 

Cost  Impact 

There  are  approximately  160 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
80  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,800,  or  $60  per 
airplane. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  installation,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,800,  or  $60  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relation^ip 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
luider  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regiUation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-214- 
AD. 

Applicability:  Model  DC-10  series 
airplanes  and  KC-lOA  (military)  airplanes,  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  DC10-24A163.  dated  July  28,  1999; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  vk^ith  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repa  r  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  of  the  power  feeder 
cables  against  the  fuselage  structure,  which 
could  cause  smoke  and  fire  in  the  overhead 
of  the  main  cabin,  accomplish  the  following: 

Inspection 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  general  visual 
inspection  of  the  power  feeder  cables  in  the 
cabin  electrical  system,  airplane  structure, 
and  insulation  blankets  at  station 
Y=1099.000  between  longerons  9  and  10 
(right  side)  for  evidence  of  chafing  and  arcing 
damage,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  DClO- 
24A163,  dated  July  28,  1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
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obvious  damage, 
level  of  inspectio 
available  lighti 
daylight,  hangar 
light,  and  may 
access  panels  or 
platforms  may  be 
to  the  area  being 


ailure,  or  irregularity.  This 
is  made  under  normally 
nglronditions  such  as 

1  ghting,  flashlight,  or  drop- 
re*  uire  removal  or  opening  of 
c  oors.  Stands,  ladders,  or 
required  to  gain  proximity 
(hacked." 


Condition  1  Corrictive  Action 

(1)  If  nochafinj 
feeder  cables,  stn  cture 
blankets  is  detecti  id 
install  a  standoff  im 
Y=1093.000,  longs 
Condition  1  of  th( 
service  bulletin 


or  damage  to  the  power 
,  or  insulation 
Prior  to  further  flight, 
d  clamp  at  station 
ron  10,  in  accordance  with 
Work  Instructions  of  the 


Condition  2  Com  ctive 


(2)  If  any  chafec 
detected,  and  if 
structure  or  insulit 
Prior  to  further 
power  feeder  cables 
system  with  new 
install  a  standoff 
Y=  1093.000,  longfe 
Condition  2  of  th( 
service  bulletin 
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Issued  in  Renton,  Washington,  on  January 
20,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-1776  Filed  1-25-00;  8:45  am] 

BILLING  CODE  491(>-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administratioii 

14  CFR  Part  39 

[Docket  No.  99-NM-213-AD] 

RIN2120-AA64 

Airwortt>lne8S  Directives;  IMcDonnell 
Dougitts  Model  DC-AO  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
McDonnell  Douglas  Model  DC-10  series 
airplanes.  This  proposal  would  require 
a  one-time  detailed  visual  inspection  to 
determine  if  wire  segments  of  the  wire 
bimdle  routed  through  the  feed  through 
on  the  aft  side  of  the  flight  engineer's 
station  are  damaged  or  chafed,  and 
corrective  actions,  if  necessary.  This 
proposal  is  prompted  by  a  report  of 
smoke  coming  out  of  the  flight 
engineer's  upper  right  circuit  breaker 
panel,  which  was  followed  by  circuit 
breakers  popping  and  the  panel  lights 
going  out.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
chafing  of  the  wire  bundle  located 
behind  the  flight  engineer's  panel 
caus^  by  the  wire  bimdle  coming  in 
contact  with  the  lower  edge  of  the  feed 
through  and  consequent  electrical 
arcing,  which  could  residt  in  smoke  and 
fire  in  the  cockpit. 

DATES:  Comments  must  be  received  by 
March  13.  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
213-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 


90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Natalie  Phan-Tran,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Augeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
90712-4137;  telephone  (562)  627-5343; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-213-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-213-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 


Federal  Register / Vol.  65,  No.  17 /Wednesday,  January  26,  2000 / Proposed  Rules 


4187 


a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  incident  in  which  smoke 
came  out  of  the  flight  engineer's  upper 
right  circuit  breaker  panel  which  was 
followed  by  circuit  breakers  popping 
and  the  panel  lights  going  out.  This 
incident  occurred  on  a  McDonnell 
Douglas  Model  DC-10  series  airplane. 
Investigation  revealed  that  the  wire 
segments  of  the  wire  bimdle  routed 
through  the  feed  through  behind  the 
flight  engineer's  station  had  been 
damaged.  This  condition  has  been 
attributed  to  excessive  preloading  of  the 
support  clamp  and  bracket  during 
manufactiu-ing.  Such  excessive 
preloading  caused  the  wire  bundle 
support  clamp  to  rotate,  which  resxdted 
in  the  wire  bundle  contacting  the  lower 
edge  of  the  feed  through.  This 
condition,  if  not  corrected,  could  result 
in  chafing  of  electrical  wires  and 
consequent  electrical  arcing,  which 
could  result  in  smoke  and  fire  in  the 
cockpit. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  DC-10  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  DC10-24A149,  Revision  01, 
dated  May  6, 1999.  The  service  bulletin 
describes  procedures  for  a  one-time 
detailed  visual  inspection  to  determine 
if  wire  segments  of  the  wire  bimdle 
routed  through  the  feed  through  on  the 
aft  side  of  the  flight  engineer's  station 
are  damaged  or  chafed;  and  repair  of  the 
wires,  and  modification  of  the  wire 
bundle  support  clamp  on  the  aft  side  of 
the  flight  engineer's  station,  if 
necessary.  The  modification  includes 
installation  of  a  grommet  around  the 
lower  edge  of  the  feed  through  and  new 
support  bracket,  and  relocation  of  the 
wire  bundle  support  clamp. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  412 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
300  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
AD,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Based  on  these 
figiues,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$18,000,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu«  if 
this  AD  were  not  adopted. 

Regulatory  Impact  — 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106{g].  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

tICOONNEU.  CX)UGLAS: 

EJocket  99-NM-213-AD. 
Applicability:  All  Model  DC-10  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  wire  bundle 
located  behind  the  flight  engineer's  panel 
caused  by  the  wire  bundle  coming  in  contact 
with  the  lower  edge  of  the  feed  through  and 
consequent  electrical  arcing,  which  could 
result  in  smoke  and  fire  in  the  cockpit, 
accomplish  the  following: 

Inspection 

(a)  Within  1  year  after  the  effective  date  of 
this  AD,  perform  a  one-time  detailed  visual 
inspection  to  determine  if  the  wire  segments 
of  the  wire  bundle  routed  ttirough  the  feed 
through  on  the  aft  side  of  the  flight  engineer's 
station  are  damaged  or  chafed,  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  DC10-24A149.  Revision  01,  dated 
May  6,  1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structiuBl  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Actions 

(1)  For  airplanes  identified  as  Group  1  in 
the  service  bulletin:  Accomplish  paragraph 
(a)(l)(i)  or  (a)(l)(ii)  of  this  AD,  as  applicable. 

(i)  If  no  damaged  or  chafed  wire  is  found, 
no  further  action  is  required  by  this  AD. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AvIatU  >n  Administration 

14  CFR  Part  3< 

[Docket  No.  99-^M-212-AD] 

RIN212a-AA64 

Airworthiness  lOirectives;  McDonnell 
Douglas  Modet  DC-10-10,  -15,  -30, 


-30F,  and  ^0 


Series  Airplanes,  and 
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ACnON:  Notice 
(NPRM). 
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SUMMARY:  This 
adoption  of  a 
directive  (AD) 
certain  McDonkieli 
10-10,-15,-30 


Aviation 
DOT. 
of  proposed  rulemaking 


document  proposes  the 

airworthiness 
that  is  applicable  to 

Douglas  Model  DC- 
-30F,  and  -40  series 


airplanes,  and  KC-lOA  (military) 
airplanes.  This  proposal  would  require 
a  one-time  general  visual  inspection  of 
circuit  breakers  to  determine  the 
manufacturer  of  the  circuit  breakers, 
and  corrective  action,  if  necessary.  This 
proposal  is  prompted  by  incidents  of 
smoke  and  electrical  odor  in  the  flight 
compartment  and  cabin  area  as  a  result 
of  failiue  of  circuit  breakers.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  internal  overheating 
and  arcing  of  circuit  breakers  and 
airplane  wiring  due  to  long-term  use 
and  breakdown  of  internal  components 
of  the  circuit  breakers,  which  could 
result  in  smoke  and  fire  in  the  flight 
compartment  and  main  cabin. 
DATES:  Comments  must  be  received  by 
March  13,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
212-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846.  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Natalie  Phan-Tran,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5343; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  cifter  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact    • 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket., 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-212-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-212-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055^056. 

Supplementary  Information 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  incidents  of  smoke  and 
electrical  odor  in  the  flight  compartment 
and  cabin  area  of  McDonnell  Douglas 
Model  DC-9  series  airplanes. 
Investigation  revealed  that  long-term 
use  and  break  down  of  the  internal 
components  of  the  circuit  breakers, 
manufactiu'ed  by  Wood  Electric 
Corporation  or  Wood  Electric  Division 
of  Potter  Brumfield  Corporation, 
contributed  to  internal  overheating  and 
arcing  of  the  circuit  breakers.  This 
condition,  if  not  corrected,  could  result 
in  smoke  and  fire  in  the  flight 
compartment  and  main  cabin. 

The  subject  circuit  breakers  on  certain 
Model  DC-10  series  airplanes  are 
similar  to  those  on  the  affected 
McDonnell  Douglas  Model  DC-9  series 
airplanes.  Therefore,  both  of  these 
models  may  be  subject  to  this  same 
unsafe  condition. 

Other  Related  Rulemaking 

The  FAA  is  considering  further 
rulemaking  for  certain  McDonnell 
Douglas  Model  DC-9  series  airplanes  to 
address  the  identified  unsafe  condition. 

The  FAA.  in  conjunction  with  Boeing 
and  operators  of  Model  DC-10  series 
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airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  imsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  DC10-24A161,  dated  October 
29, 1999.  The  service  bulletin  describes 
procedures  for  a  one-time  general  visual 
inspection  of  circuit  breakers  to 
determine  the  manufactiu^r  of  the 
circuit  breakers,  and  replacement  of  any 
circuit  breaker  manufactured  by  Wood 
Electric  Corporation  or  Wood  Electric 
Division  of  Potter  Brumfield 
Corporation  with  a  new  circuit  breaker. 
Accomplishment  of  the  actions 
specified  in  the  service  bidletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  AD  and 
Service  Bulletin 

Operators  should  note  that  the 
proposed  AD  would  require 
replacement  of  any  circuit  breaker 
manufactured  by  Wood  Electric 
Corporation  or  Wood  Electric  Division 
of  Potter  Brumfield  Corporation  with  a 
new  circuit  breaker  within  18  months 
after  the  effective  date  of  this  AD.  The 
service  bulletin  recommends  that  the 
replacement  should  be  accomplished 
within  12  months  fi-om  the  issuance  of 
the  service  bulletin.  In  developing  an 
appropriate  compliance  time  for  this 
proposed  action,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  availability  of 
required  parts.  The  FAA  has  determined 
that  18  months  represents  an 
appropriate  interval  of  time  allowable 
wherein  an  ample  number  of  required 
parts  will  be  available  for  modification 
of  the  U.S.  fleet  within  the  proposed 
compliance  period.  The  FAj\  also  finds 
that  such  a  compliance  time  will  not 


adversely  affect  the  safety  of  the  affected 
airplanes. 

Cost  Impact 

There  are  approximately  412 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
300  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  it  would 
take  approximately  80  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection  of  the  circuit  breakers  (over 
700  installed  on  each  airplane),  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,440,000, 
or  $4,800  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govermnent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-212- 
AD. 

Applicability:  Model  DC-10-10,  -15.  -30, 
-30F,  and  —40  series  airplanes,  and  KC-lOA 
(military)  airplanes,  as  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  DClO- 
24A161.  dated  October  29, 1999:  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  internal  overheating  and  arcing 
of  circuit  breakers  and  airplane  wiring  due  to 
long-term  use  and  breakdown  of  internal 
components  of  the  circuit  breakers,  which 
could  result  in  smoke  and  fire  in  the  flight 
compartmerft  and  main  cabin,  accomplish 
the  following: 

Inspection  and  Replacement,  If  Necessary 

(a)  Within  18  months  after  effective  date  of 
this  AD:  Perform  a  one-time  general  visual 
inspection  of  circuit  breakers  to  determine 
the  manufacturer  of  the  circuit  breaker  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  DC10-24A161,  dated 
October  29. 1999. 

Note  Z:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  no  Wood  Electric  Corporation  or 
Wood  Electric  Division  of  Potter  Brumfield 
Corporation  circuit  breaker  is  found,  no 
further  action  is  required  by  this  paragraph. 

(2)  If  any  Wood  Electric  Corporation  or 
Wood  Electric  Division  of  Potter  Brumfield 
Corporation  circuit  breaker  is  found,  prior  to 
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further  flight,  re 
a  new  circuit 
service  bulletin. 


pi  jce  the  circuit  breaker  with 
brea  ler  in  accordance  with  the 


Spares 

(b)  As  of  the  effect 
person  shall  insta  1 
breaker,  part  num  )er 
104, 104-215-104 
104, 104-230-104 
104, 447-205-102 
102, 506-205-102 
102, 505-507-102 
102.  448-210-102 
102. 447-215-102 
102. 506-215-102 
102. 505-220-102 
102. 448-225-102 
102.  448-235-102 
102. 


ive  date  of  this  AD,  no 
,  on  any  airplane,  a  circuit 
104-205-104, 104-210- 
104-220-104.  104-225- 
104-235-104. 104-250- 
448-205-102.  505-205- 
447-507-102. 448-507- 
506-507-102.  447-210- 
505-210-102,  506-210- 
448-215-102,  505-215- 
447-220-102.  448-220- 
506-220-102,  447-225- 
505-225-102,  506-225- 
505-235-102,  506-235- 


Altemative 

(c)  An  altemati 
adjustment  of  the 
provides  an 
used  if  approved 
Angeles  Aircraft 
FAA,  Transport 
Operators  shall 
an  appropriate 
Inspector,  who 
send  it  to  the 


Methiids  of  Compliance 

iye  method  of  compliance  or 
ompliance  time  that 
acceptable  level  of  safety  may  be 
I  y  the  Manager.  Los 
C  ertification  Office  (AGO), 
A  rplane  Directorate, 
su  amit  their  requests  through 
FA  A  Principal  Maintenance 
mi  y  add  comments  and  then 
Man  iger,  Los  Angeles  AGO. 


Note  3: 

existence  of 
compliance  with 
obtained  from  the 


Informajion  concerning  the 

apprc  ved  alternative  methods  of 
I  lis  AD,  if  any,  may  be 
Los  Angeles  AGO. 


Special  Flight  Per  nits 

(d)  Special  flighl 
accordance  with 
of  the  Federal  Avifet 
21.197  and  21.19^ 
a  location  where 
can  be  accomplislied 

Issued  in  Rente  i,  Washington,  on  January 
20,  2000. 
Donald  L.  Riggin, 
Acting  Manager, 

Directorate.  Aircr^  Certification 
[FR  Doc.  00-1774 
BILUNG  CODE  4910-1b-U 


permits  may  be  issued  in 

sections  21.197  and  21.199 

ion  Regulations  (14  GFR 

to  operate  the  airplane  to 

t|ie  requirements  of  this  AD 


7  mnsport  Aiqilane 

Service. 

Filed  1-25-00;  8:45  am) 
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Administration 


14CFRPart39 

[Docket  No.  99-N|M-211-AD] 
RIN2120-AA64 

Airworttilness  Qlrectives;  McDonnell 
Douglas  Model  DC-10-10,  -15,  -30, 
-30F,  and  -40  Series  Airplanes,  and 
KC-10A  (Military)  Airplanes 


agency:  Federa 
Administration 
action:  Notice  (if 
(NPRM). 


SUMMARY:  This 
adoption  of  a  n^w 


Aviation 
DOT. 
proposed  rulemaking 


locument  proposes  the 
airworthiness 


directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10-10.  -15,  -30,  -30F,  and  -40  series 
airplanes,  and  KC-lOA  (military) 
airplanes.  This  proposal  would  require 
a  one-time  inspection  of  the  wiring  and 
wire  bundles  of  the  aft  main  avionics 
rack  (MAR)  to  determine  if  the  wires  are 
damaged,  or  riding  or  chafing  on 
structure,  clamps,  braces,  standoffs,  or 
clips,  and  to  detect  damaged  or  out  of 
alignment  rubber  cushions  inserts  of  the 
wiring  clamps;  and  corrective  actions,  if 
necessary.  This  proposal  is  prompted  by 
an  incident  in  which  the  automatic  and 
manual  cargo  door  test  in  the  cockpit 
was  inoperative  during  dispatch  of  the 
airplane,  due  to  wiring  of  the  main 
avionics  rack  chafing  against  clamps  as 
a  result  of  the  wire  bundles  being 
installed  improperly  diu-ing  production 
of  the  airplane.  The  actions  specified  by 
the  proposed  AD  are  intended  to  ensure 
that  the  wires  that  route  from  the  main 
wire  bimdles  to  the  MAR  and  associated 
brackets,  clamps,  braces,  standoffs,  and 
clips  are  installed  properly.  Improper 
installation  of  such  wiring  and  structure 
could  cause  chafing  of  the  wires/wire 
bundles,  which  could  result  in  electrical 
arcing,  smoke,  and  possible  fire  in  the 
MAR. 

DATES:  Comments  must  be  received  by 
March  13,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
211-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Natalie  Phan-Tran,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 


90712-4137;  telephone  (562)  627-5343; 
fax  (562)  6?7-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-211-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-211-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  incident  in  which  the 
automatic  and  manual  cargo  door  test  in 
the  cockpit  was  inoperative.  This 
incident  occurred  on  a  McDonnell 
Douglas  Model  MD-11  series  airplane 
diu-ing  dispatch. 

Investigation  revealed  the  insulation 
of  a  wire  located  on  the  aft  main 
avionics  rack  (MAR)  was  worn  through, 
and  that  the  wire  shorted  to  a  coax 
clamp.  The  wires  that  route  from  the 
main  wire  bundles  to  the  MAR  also 
were  foxmd  contacting  clamps  at  other 
locations  of  the  MAR.  The  cause  of  such 
chafing  has  been  attributed  to  improper 
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installation  of  the  wire  bundles  in  the 
MAR  during  production  of  the  airplane. 

Improper  installation  of  the  wires  that 
route  from  the  main  wire  bundles  to  the 
MAR  or  improper  installation  of  the 
associated  brackets,  clamps,  braces, 
standoffs,  or  clips  could  cause  chaiing 
of  the  wires/wire  bundles,  which  could 
result  in  electrical  arcing,  smoke,  and 
possible  fire  in  the  MAR. 

The  subject  MAR  on  Model  DC-10 
series  airplanes  are  similar  to  those  on 
the  affected  McDoruiell  Douglas  Model 
MD-11  series  airplanes.  Therefore,  both 
of  these  airplanes  may  be  subject  to  the 
same  unsafe  condition. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  DC-10  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 

On  April  13,  1999,  the  FAA  issued 
AD  99-09-03,  amendment  39-11135  (64 
FR  19689,  April  22,  1999),  applicable  to 
certain  McDonnell  Douglas  MD-1 1 
series  airplanes,  to  require  one-time 
inspection  of  the  wiring  and  wire 
bundles  of  the  aft  MAR  to  determine  if 
the  wires  are  damaged,  or  riding  or 
chafing  on  structure,  clamps,  braces, 
standoffs,  or  clips,  and  to  detect 
damaged  or  out  of  alignment  rubber 
cushion  inserts  of  the  wiring  clamps; 
and  corrective  actions,  if  necessary. 
However,  this  proposed  AD  would  not 
affect  the  current  requirements  of  that 
previously  issued  AD. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  DC10-24A165,  dated  April  14, 
1999,  which  describes  procedures  for  a 
one-time  general  visual  inspection  to 
determine  if  the  wires  are  damaged,  or 
riding  or  chafing  on  structure,  clamps, 
braces,  standoffs,  or  clips,  and  to  detect 
damaged  or  out  of  alignment  rubber 
cushion  inserts  of  the  wiring  clamps; 
and  corrective  actions,  if  necessary.  The 
corrective  actions  include  repairing 
damaged  wiring;  routing  and  tying  all 
wires/wire  bimdles  so  that  they  are  not 
in  contact  with  adjacent  wire  bundles, 
clamps,  or  structure;  installing  silicone 
rubber  coated  glass  cloth  wrapping  on 
wiring;  and  a  general  visual  inspection 
of  all  brackets,  clamps,  braces,  standoffs, 
and  clips  to  make  sure  they  are  not  bent 
or  twisted  and  come  in  contact  with 


wires/wire  bundles.  Accomplishment  of 
the  actions  specified  in  the  alert  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  the  Proposed  AD 
and  the  Referenced  Alert  Service 
Bulletin 

The  alert  service  bulletin  specifies  the 
following  corrective  actions  for  certain 
conditions:  realigning  the  rubber 
cushion  and  replacing  the  clamp. 
However,  the  alert  service  bulletin  does 
not  provide  any  instructions  for 
accomplishment  of  those  procedures  or 
reference  other  service  information.  The 
FAA  has  verified  with  the  manufacturer 
that  the  appropriate  source  of  service 
information  for  accomplishment  of 
those  procedures  is  McDonnell  Douglas 
Process  Engineering  Order  DPS  1.834-7, 
Revision  CF,  dated  Jime  29,  1999. 
Therefore,  this  AD  requires  that  those 
actions  be  accomplished  in  accordance 
with  the  process  engineering  order. 

Cost  Impact 

There  are  approximately  412 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
300  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  proposed 
inspection  of  the  wiring  and  wire 
bundles,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $54,000,  or 
$180  per  airplane. 
<.The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 


would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rides  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AODRESSESS. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  g9-NM-211- 
AD. 
Applicability:  Model  DC-10-10,  -15,  -30, 
-30F,  and  -40  series  airplanes  and  KC-lOA 
(military)  airplanes,  as  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  DClO- 
24A165.  dated  April  14.  1999;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
tha  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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clamp  in  accordance  with  the  alert  service 
bulletin. 

(d)  If  any  damaged  rubber  cushion  insert  is 
detected  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  prior  to  further 
flight,  replace  the  clamp  with  a  new  or 
serviceable  clamp  in  accordance  with 
McDonnell  Douglas  Process  Engineering 
Order  DPS  1.834-7,  Revision  CF,  dated  June 
29,  1999. 

(e)  If  any  rubber  cushion  insert  is  out  of 
alignment,  prior  to  further  flight,  visually 
realign  the  cushion. 

Reporting  Requirement 

(f)  Within  10  days  after  accomplishing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  submit  a  report  of  the  inspection  results 
(both  positive  and  negative  findings)  to  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (AGO).  FAA,  Transport  Airplane 
Directorate,  3960  Paramount  Boulevard, 
Lakewood,  California  90712^137;  fax  (562) 
627-5210.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Fhght  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
20,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-1773  Filed  1-25-00;  8:45  am] 
BN.UNO  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-24  and  00- 
ASO-1] 

Proposed  Establishment  of  Class  E 
Airspace;  Whitesburg,  KY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  rule;  withdrawal  and 
Notice  of  Proposed  Rulemaking. 

summary:  This  action  withdraws  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
[Docket  No.  99-ASC)-24]  which 
proposed  to  amend  the  Class  E  airspace 
at  Wise,  VA  and  proposes  to  establish 
Class  E  airspace  at  Whitesburg,  KY, 
[Docket  No.  00-ASO-l].  A  Global 
Positioning  System  (GPS)  Standard 
Instnunent  Approach  Procedure  (SLAP), 
helicopter  point  in  space  approach,  has 
been  developed  for  Whitesburg 
Appalachian  Regional  Hospital, 
Whitesbiug,  KY.  As  a  result,  controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  accommodate  the  SLAP  and 
for  Instrument  Flight  Rules  (IFR) 
operations  at  Whitesbxu-g.  Appalachian 
Regional  Hospital.  The  operating  status 
of  the  heliport  will  change  from  Visual 
Flight  Rules  (VFR)  to  include  IFR 
operations  concurrent  with  the 
publication  of  die  SLAP.  The  NPRM  is 
being  withdrawn  as  a  result  of  the 
determination  that  the  additional 
airspace  to  establish  a  point  in  space 
SLAP  for  Whitesburg  Appalachian 
Regional  Hospital,  Whitesburg,  KY,  does 
not  join  the  Wise,  VA,  Class  E5  airspace. 
DATES:  Comments  must  be  received  on 
or  before  February  25,  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
00-ASO-l ,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550,  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5627. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  AUanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
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by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  00- 
ASO-1."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550, 1701  Columbia  Avenue, 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  conunents. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futxire 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  at  Whitesburg, 
KY.  A  GPS  SLAP,  helicopter  point  in 
space  approach,  has  been  developed  for 
Whitesburg  Appalachian  Regional 
Hospital,  Whitesburg,  KY.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  the  SLAP  and  for  IFR 
operations  at  Whitesburg  Appalachian 


Regional  Hospital.  The  operating  status 
of  the  heliport  will  change  from  VFR  to 
include  IFR  operations  concurrent  with 
the  publication  of  the  SLAP.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  teh  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9G, 
dated  September  1,  1999,  and  effective 
September  16, 1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

On  December  17,  1999.  a  NPRM  was 
published  in  the  Federal  Register  to 
amend  the  Wise,  VA,  Class  E5  airspace, 
to  include  a  helicopter  point  in  space 
approach  which  has  been  developed  for 
whitesburg  Appalachian  Regional 
Hospital,  Whitesburg,  KY,  (64  FR 
70610).  It  has  been  determined  that  the 
Whitesburg  Appalachian  Regional 
Hospital  Class  E5  airspace  area  would 
not  join  the  Wise,  VA,  Class  E5  airspace. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi-equent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procediu-es  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  Reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follow: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113. 
40120:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 


§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows:  Paragraph  6005  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth. 


ASO  KY  E5  Whitesburg,  KY  [New] 

Whitesburg  Appalachian  Regional  Hospital. 
Whitesburg,  KY,  Point  In  Space 
Coordinates 
Lat  37°07'16'N,  long.  82°50'34"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6-mile  radius 

of  the  point  in  space  (lat.  37°07'16'N,  long. 

82°50'34nV)  serving  Whitesburg 

Appalachian  Regional  Hosptial,  Whitesburg, 

KY. 


Issued  in  College  Park,  Georgia,  on  [anuary 
12,  2000. 

Nancy  B.  Shelton, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  00-1816  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  134 
RIN1515-AC32 

Country  of  Origin  Marking 

AGENCY:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes 
amendments  to  restructure  and  clarify 
the  coimtry  of  origin  marking  rules  set 
forth  in  part  134  of  the  Customs 
Regulations.  These  proposed 
amendments  do  not  create  any  new 
marking  requirements,  but  rather  clarify 
the  existing  ones.  These  proposals  are 
being  made  to  promote  the  concept  of 
informed  compliance  by  the  trade  and 
proper  field  administration  of  the 
statutory  requirements. 
DATES:  Comments  must  be  received  on 
or  before  March  27,  2000. 
ADDRESSES:  Comments  may  be 
submitted  to  and  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  with  regard  to  the  following 
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subject  areas  m;  ly  be  directed  to  the 
following  staff  i  ttomeys  of  the  Special 
Classification  a  id  Marking  Branch, 

Definitions  of 
'country,"  "coiintry  of  origin"  and 
'ultimate  purclaser" — Kristen 
VerSteeg;  Marking  of  containers — 
Monika  Brenner;  and  Marking  and 
certification  requirements  for  processed 
and  repackaged  articles — Burton 
Schlissel. 

supplementary!  information: 
Background 

Section  304(a|)  of  the  Tariff  Act  of 
1930  {hereinafter  "Tariff  Act"),  as 
amended  (19  U  S.C.  1304).  provides  that 
unless  exceptec  .  every  article  of  foreign 
origin  imported  into  the  U.S.  shall  be 
marked  in  a  coi  spicuous  place  as 
legibly,  indelib!  y.  and  permanently  as 
the  nature  of  th  5  article  (or  its  container) 
will  permit,  in  !  uch  a  manner  as  to 
indicate  to  the  ultimate  purchaser  in  the 
U.S.  the  Englisl  name  of  the  country  of 
origin  of  the  art  icle.  Part  134.  Customs 
Regulations  (19  CFR  part  134), 
implements  the  country  of  origin 
marking  requin  ments  and  the 
exceptions  of  l!l  U.S.C.  1304. 

In  view  of  th(  extensiveness  of  the 
marking  requirt  ments  and  exceptions 
under  section  3  )4,  the  regulations 
implementing  t  lis  law  by  necessity  are 
very  detailed.  C  ver  the  years  Customs 
has  received  co  iiments  from  various 
members  of  the  trade  community 
expressing  diffi  culty  in  understanding 
their  basic  oblij  ations  under  the 
marking  statute  For  example,  importers 
have  expressed  difficulty  in 
understanding  vhen  they  or  their 
transferees  woilld  be  considered  the 
"ultimate  purcliaser"  imder  section  304, 
or  when  a  conti  iner  would  have  to  be 
marked  with  its  own  origin. 

Acknowledgi>ig  these  types  of 
concerns  and  the  fact  that  the  ciurent 
Customs  Reguli  tions  may  not 
sufficiently  assi  st  importers  in  meeting 
their  statutory  cibligations.  Customs 
announced  in  a  Notice  of  modification 
of  a  country  of  >rigin  marking  ruling 
letter  publishec  in  the  Customs  Bulletin 
(30  Cust.  B.  &  E  ec.  14  at  22)  on  April 
3. 1996.  that  it  vould  undertake  a 
revision  of  19  C  FR  part  134.  In 
adherence  to  this  commitment,  Customs 
is  now  initiatin  i  significant 
restructuring  ai  d  clarification  of  the 
provisions  conlained  in  part  134. 

Customs  beli  sves  that  these  proposals, 
which  do  not  c  eate  any  new  marking 
requirements,  b  ut  rather  clarify  the 
existing  ones,  vrill  promote  the  concept 
of  informed  coi  tipliance  by  facilitating 
compliance  by  the  trade  and  proper 
field  administri  ition  of  the  statutory 


requirements.  Customs  is  encouraged  in 
this  regard  by  the  trade's  positive 
response  to  its  recent  amendments 
relating  to  "marking  when  name  of 
country  or  locality  other  than  country  of 
origin  appears"  ("Treasury  Decision 
(T.D.)  97-72).  which  made  the 
regulations  not  only  less  rigid,  but  more 
consistent  with  Customs  current 
practices.  Below  is  a  description  of  the 
proposed  changes  set  forth  in  this 
document. 

/.  Restructuring  of  Part  134 

Diuing  the  course  of  this  review  of 
part  134,  Customs  discovered  that  one 
of  the  major  reasons  part  134  of  the 
Customs  Regulations  is  difficult  to 
follow  is  due  to  the  order  of  the 
provisions  setting  forth  the  marking 
requirements  and  exceptions  under  the 
statute.  Presently,  the  subpart  setting 
forth  "Exceptions  to  Markmg 
Requirements"  is  placed  in  the 
regulatory  scheme  after  the  subpart 
concerning  "Marking  of  Containers  or 
Holders".  We  believe  that  the  logical 
sequence  would  be  to  place  the  subpart 
pertaining  to  "exceptions"  to  the 
marking  requirements  immediately 
following  the  subpart  containing  the 
general  marking  requirements. 
Moreover,  since  a  majority  of  the 
marking  requirements  for  containers 
arise  in  connection  with  an  article  that 
is  excepted  from  individual  marking,  we 
believe  it  makes  it  easier  to  imderstand 
the  statutory  requirements  and  is  more 
conducive  to  informed  compliance  if 
the  container  marking  requirements  are 
set  forth  in  the  regulations  edter  both  the 
general  marking  requirements  and 
exceptions  for  marking  of  individual 
articles.  Accordingly,  Customs  is 
proposing  that  the  order  of  subparts 
under  part  134  be  redesignated  so  that 
current  subpart  D  ("Exceptions  to 
Marking  Requirements")  is  redesignated 
as  subpart  C  and  current  subpart  C 
(MarkLig  of  Containers  or  Holders)  is 
redesignated  as  subpart  D. 

//.  Definition  of  "Country" 

The  definition  of  the  term  "country" 
is  found  in  1134.1(a),  Customs 
Regulations  (19  CFR  134.1(a)).  In  the 
past,  Customs  has  relied  upon  advice 
received  from  the  Department  of  State  in 
making  determinations  regarding  the 
"country  of  origin"  of  a  good  for 
marking  purposes.  For  example,  based 
upon  instructions  received  from  the 
Department  of  State,  in  T.D.  49743, 
dated  November  10. 1938.  Customs  held 
that,  as  a  result  of  a  change  in 
jurisdiction  from  Czechoslovakia  to 
Germany  in  the  Sudenten  areas  under 
German  occupation,  products 
manufactured  in  these  areas  and 


exported  on  or  after  the  date  of  German 
occupation  were  considered  products  of 
Germany  for  country  of  origin  marking 
purposes.  In  United  States  v. 
Friedlaender&  Co.,  27  C.C.P.A.  297 
(February  26. 1940);  C.A.D.  104  (1940), 
the  court  concurred  with  Customs 
decision  that  merchandise  which  had 
been  exported  at  a  time  in  which  the 
Czechoslovakian  location  of 
manufactiu'e  was  under  German 
occupation  should  be  marked  to 
indicate  "Germany"  as  the  country  of 
origin.  Subsequently,  acting  upon 
information  received  from  the 
Department  of  State  that  the  boundaries 
of  Czechoslovakia  had  been 
reestablished  as  they  had  existed  prior 
to  the  date  of  occupation  by  Germany, 
Customs  held  in  T.D.  51360,  dated 
November  30,  1945,  that  articles 
manufactured  or  produced  in 
Czechoslovakia  after  May  8,  1945, 
should  be  regarded  as  products  of 
Czechoslovakia  and  marked 
accordingly. 

More  recently,  by  letter  dated  October 
24,  1994,  the  Department  of  State 
notified  the  Department  of  the  Treasury 
that,  in  view  of  certain  developments, 
principally  the  Israeli-PLO  Declaration 
of  Principles  on  Interim  Self- 
Govemment  Arrangements  (signed  on 
September  13,  1993),  the  primary 
purpose  of  19  U.S.C.  1304  would„be  best 
served  if  goods  produced  in  the  West 
Bank  and  Gaza  Strip  were  permitted  to 
be  marked  "West  Bank"  or  "Gaza 
Strip."  Accordingly,  in  T.D.  95-25. 
published  in  the  Federal  Register  (60 
FR  17067)  on  April  6,  1995,  Customs 
notified  the  public  that,  unless  excepted 
from  marking,  goofis  produced  in  the 
West  Bank  or  Gaza  Strip  shall  be 
marked  as  "West  Bank"  or  "Gaza  Strip" 
and  not  contain  the  words  "Israel," 
"Made  in  Israel,"  "Occupied  Territories- 
Israel,"  or  words  of  similar  meaning. 
Subsequently,  upon  receipt  from  advice 
from  the  Department  of  State  that  it 
considered  the  West  Bank  and  Gaza 
Strip  to  be  one  area  for  political, 
economic,  legal  and  other  purposes. 
Customs  notified  the  public  that 
acceptable  country  of  origin  markings 
for  goods  produced  in  the  territorial 
areas  known  as  the  West  Bank  or  Gaza 
Strip  include  the  following:  "West 
Bank/Gaza,"  "West  Bank/Gaza  Strip" 
"West  Bank  and  Gaza."  "West  Bank  and 
Gaza  Strip."  "West  Bank,"  "Gaza"  and 
"Gaza  Strip."  (See,  T.D.  97-16. 
published  in  the  Federal  Register  (62 
FR  12269)  on  March  14,  1997). 

Therefore,  in  light  of  Customs  past 
reliance  on  advice  from  the  Department 
of  State,  Customs  is  proposing  that 
§  134.1(a),  of  the  Customs  Regulations 
(19  CFR  134.1(a))  be  amended  to  allow 
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greater  flexibility  to  encompass  changes 
by  the  Department  of  State  in  the 
political  recognition  of  territories  and 
nation-states. 

///.  Definition  of  "Country  of  Origin" 

On  December  8, 1994,  the  President 
signed  into  law  the  Uruguay  Round 
Agreements  Act  (URAA)  (Pub.  L.  103- 
465. 108  Stat.  4809).  Subtitle  D  of  Title 
in  addresses  textiles  and  includes 
section  334  {codified  at  19  U.S.C.  3592) 
which  provides  rules  of  origin  for 
textiles  and  apparel  products. 

Paragraph  (a)  of  section  334  provides 
that  the  Secretary  of  the  Treasury  shall 
prescribe  rules  implementing  the 
principles  contained  in  paragraph  (b)  for 
determining  the  origin  of  "textiles  and 
apparel  products."  Accordingly,  on 
September  5,  1995,  Customs  published 
§  102.21,  Customs  Regulations  (19  CFR 
102.21),  in  the  Federal  Register  (60  FR 
46188),  implementing  section  334. 
Thus,  with  limited  exceptions,  effective 
July  1,  1996,  the  country  of  origin  for  a 
textile  or  apparel  product  is  determined 
by  a  sequential  application  of  the  origin 
rules  set  forth  in  H  102.21. 

Section  334(b)(1)  of  the  URAA  sets 
forth  general  principles  concerning  how 
the  origin  of  textile  and  apparel 
products  should  be  determined,  stating, 
in  pertinent  part,  that  the  origin  rules 
set  forth  in  section  334  apply  "for 
purposes  of  the  customs  laws  and  the 
administration  of  quantitative 
restrictions  *   *   *   "  There  is  no  dispute 
that  section  304  of  the  Tariff  Act  of  1930 
is  a  customs  law.  Although  the  ciurent 
language  of  19  CFR  134.1(b),  which 
defines  "coimtry  of  origin,"  previously 
has  been  modified  to  incorporate  other 
recent  legislative  action  (e.g.,  the 
implementation  of  the  North  American 
Free  Trade  Agreement  (NAFTA)),  no 
reference  is  made  to  those  rules 
affecting  the  determination  of  origin  of 
textile  and  apparel  articles.  This 
document  proposes  to  include  such  a 
reference. 

IV.  Definition  of  "Ultimate  Purchaser" 

Section  304  requires  that  articles  of 
foreign  origin  be  marked  as  legibly, 
indelibly,  and  permanently  as  the 
nature  of  the  article  will  permit  to 
indicate  to  the  ultimate  purchaser  in  the 
United  States,  the  name  of  the  country 
of  origin.  Congressional  intent  in 
enacting  the  marking  statute,  was: 

that  the  ultimate  purchaser  should  be  able  to 
know  by  an  inspection  of  the  marking  on  the 
imported  goods  the  country  of  which  the 
goods  is  the  product.  The  evident  purpose  is 
to  mark  the  goods  so  that  at  the  time  of 
purchase  the  ultimate  purchaser  may,  by 
knowing  where  the  goods  were  produced,  be 
able  to  buy  or  refuse  to  buy  them,  if  such 


marking  should  influence  his  will.  United 
States  V.  Friedlaender  &■  Co..  27  C.C.P.A.  297 
at  302;  C.A.D.  104  (1940). 

The  term  "ultimate  piut;haser" 
currendy  is  defined  in  §  134.1(d)  of  the 
Customs  Regulations  (19  CFR  134.1(d)) 
as  "the  last  person  in  the  United  States 
who  will  receive  the  article  in  the  form 
in  which  it  was  imported;  however,  for 
a  good  of  a  NAFTA  country,  the 
"ultimate  piu^aser"  is  the  last  person 
in  the  United  States  Who  purchases  the 
good  in  the  form  in  which  it  was 
imported."  As  an  example  of  "ultimate 
purchaser",  §  134.1(d)  states  that  a  U.S. 
manufacturer  may  be  the  "ultimate 
piu-chaser"  if  he  subjects  the  imported 
article  to  a  process  which  results  in  a 
substantial  transformation,  "even 
though  the  process  may  not  result  in  a 
new  and  different  article." 

On  the  other  hand,  §  134.35(a) 
Customs  Regulations  (19  CFR  134.35(a)), 
which  is  ciurently  set  forth  in  the 
regulations  under  the  subpart  covering 
"exceptions  to  marking  requirements", 
applies  the  principle  of  the  decision  in 
the  case  of  the  United  States  v.  Gibson- 
Thomsen  Co..  Inc..  27  C.C.P.A.  267 
(C.A.D.  98)  in  determining  the  ultimate 
purchaser  for  non-NAFTA  origin 
articles.  Under  this  principle,  the 
manufacturer  or  processor  in  the  United 
States  who  converts  or  combines  the 
imported  article  into  the  new  and 
different  article  will  be  considered  the 
"ultimate  purchaser"  of  the  imported 
article. 

In  United  States  v.  Gibson-Thomsen 
Co.,  Inc.,  supra  (1940),  the  court 
considered  the  acceptability  of  country 
of  origin  marking  on  imported 
merchandise  which  would  be  ultimately 
obscured  by  subsequent  processing  in 
the  United  States.  Upon  review  of  the 
legislative  history  of  section  304(a), 
Tariff  Act  of  1930,  the  court  found 
nothing  to  indicate  that  Congress 
intended  to  require  that  an  imported 
article  used  as  a  material  in  the 
manufacture  of  a  new  article  with  a  new 
name,  character  and  use  be  marked  so 
as  to  indicate  the  foreign  origin  of  the 
material  to  the  retail  purchaser. 
Accordingly,  the  court  concluded  that 
the  U.S.  processor  was  the  "ultimate 
purchaser"  of  the  imported  materials 
and  held  that  the  articles  were  properly 
marked  upon  importation. 

While  tne  incorporation  of  the 
Gibson-Thomsen  decision  into  the 
Customs  Regulations  in  general  is 
appropriate,  its  placement  in  the 
subpart  relating  to  "exceptions  to  the 
marking  requirements"  causes 
confusion  in  imderstanding  the  marking 
statute.  The  court  in  Gibson-Thomsen 
did  not  create  a  new  marking  exception 
to  the  marking  requirements  under 


section  304(a).  Rather,  the  court 
provided  an  interpretation  of  when  one 
of  the  elements  of  the  marking 
requirement  is  satisfied,  i.e.,  the 
requirement  that  a  good  be  marked  until 
it  reaches  the  ultimate  piux:haser  in  the 
U.S. 

The  example  ciurently  cited  in 
§  134.1(d)(1),  that  a  manufacturer  who 
subjects  the  imported  article  to  a 
process  may  be  the  "ultimate 
purchaser"  even  though  the  process 
may  not  result  in  a  new  and  different 
article  represents  a  glaring  contradiction 
to  the  new  name,  character  and  use  test 
of  Gibson-Thomsen,  supra.  Therefore, 
Customs  is  proposing  to  amend  the 
regulations  to  clarify  that  only  the 
Gibson-Thomsen  standard  (which 
Customs  has  incorporated  into  the 
NAFTA  Marking  Rules)  will  be 
applicable  for  determining  whether  a 
U.S.  processor  of  imported  articles 
becomes  the  "ultimate  purchaser"  for 
purposes  of  section  304.  This  standard 
should  be  set  forth  in  the  definitions 
imder  "general  provisions"  as  opposed 
to  the  subpart  pertaining  to  the 
exceptions  to  marking  requirements. 

Also  problematic  for  Customs  and 
importers  is  the  identity  of  the  "ultimate 
purchaser"  of  an  article  supplied  by  one 
party  to  another,  as  a  gift  or  other 
distribution  outside  the  context  of  a 
direct  piuchase  transaction.  Customs 
has  consistently  ruled  that  when  an 
article  is  provided  as  a  gift  or 
convenience,  the  donee  or  recipient  is 
the  ultimate  purchaser  and  the  article 
must  be  individually  marked  with  its 
country  of  origin  [See  HRL  709964  (May 
7,  1979),  also  published  as  Customs 
Service  Decision  (C.S.D.)  79-^06,  13 
Cust.  Bull.  1609  (1979),  where  Customs 
held  that  the  "ultimate  purchaser"  of 
imported  plastic  pencils  distributed  as 
giveaway  advertising  material  was  the 
donee). 

However,  in  Pabrini,  Inc.  v.  United 
States,  630  F.  Supp.  360  (CIT  1986),  the 
court  discussed  the  identity  of  the 
"ultimate  purchaser"  of  imported 
umbrellas  distributed  to  race  track 
patrons  upon  payment  of  the  regular 
admission  fee.  The  court  observed  that, 
although  Customs  had  applied  the 
requirements  of  the  marking  statute  to 
gifts  since  1924,  the  language  of  the 
current  statute  which  specifically 
protects  an  "ultimate  purchaser  in  the 
United  States"  was  not  adopted  until 
1938,  as  part  of  the  Customs 
Administrative  Act  of  1938,  chapter 
679,  section  3.  52  Stat.  1077  (See  T.D. 
40547,  dated  December  6,  1924,  where 
six  unmarked  clocks  piut:hased  abroad 
as  gifts  for  friends  were  denied  entry). 
The  court  examined  the  congressional 
history  of  the  1938  statute  and  found  no 
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Customs  held  th 
employer,  not 
was  the  "ultima 
disposable  strir 


evidence  of  con  sessional  intent  in  the 
1938  revision  with  respect  to  the 
meaning  of  the  'ultimate  piut;haser", 
but  noted  that  t  le  tenn  "consumer"  had 
been  used  in  co  loquy  at  hearings  before 
the  subcommitt  >e  (Pabrini,  supra,  citing 
Customs  Admir  istrative  Act:  Hearings 
on  H.R.  8099  Before  a  Subcomm.  Of  the 
Comm.  On  Finance,  United  States 
Senate,  75th  Coig.,  3d  Sess.  57  (1938)). 
Ultimately,  the  court  made  no  finding 
regarding  the  validity  of  19  CFR 
134.1(d),  but  de  ermined  that  the  race 
track  patrons,  b;  r  paying  the  price  of 
regular  admissi(  in,  were  not  donees  of 
gifts,  but  rather  vere  the  "ultimate 
purchasers"  of  1  lie  imported  umbrellas. 

Articles  distrfcuted  in  the  context  of 
an  employer-employee  relationship 
have  been  treated  somewhat  differently. 
In  HRL  732793  JDecember  29,  1989), 
jat  the  commercial 
le  recipient  of  the  gloves 
te  purchaser"  of 
g  kiiit  gloves  sold  to  the 
employer  for  distribution  to  their 
employees.  {Set  also  C.S.D.  89-89 
(March  18,  198< ):  HRL  703319  (May  14, 
1974):  HRL  729  (00  (October  10, 1989): 
and  HRL  73468  .  (October  16,  1992)). 

Finally,  there  is  the  dichotomy  which 
appears  in  the  1  inguage  of  the  current 
regulations,  wh  ch  provide  that  the 
"ultimate  purchaser"  of  an  article  from 
a  non-NAFTA  c  Duntry  distributed  as  a 
gift  is  the  recipiant,  but  the  "ultimate 
purchaser"  of  a  similar  article  which  is 
a  good  of  a  NAf  TA  country  is  the 
purchaser  of  th<  gift  (19  CFR 
134.1(d)(4)).  Thus,  in  this  instance,  the 
identity  of  the  "ultimate  purchaser"  is 
dependent  upoi  i  the  origin  of  the  article, 
permitting  disp  irate  resolution  for 
articles  similarl  f  distributed. 

Therefore,  in  view  of  the  absence  of 
evidence  of  a  cc  ntrary  legislative  intent 
or  judicial  inter  jretation,  Customs  is 
proposing  to  co  isider  the  "ultimate 
purchaser  in  th(!  United  States"  for 
pxu-poses  of  sec  ion  304(a)  as 
representing  on  y  the  person  who  is  the 
last  purchaser  i  i  the  United  States,  as 
opposed  to  the  ast  recipient  in  the 
United  States,  c  f  the  imported  article  in 
all  cases  regard  ess  of  either  the  origin 
of  the  imported  article  or  the  purpose 
for  which  the  ii  iported  article  is 
distributed. 

Accordingly,  in  view  of  the  foregoing 
discussions,  Customs  is  proposing  that 
§  134.35  be  rem  Dved  and  that  §  134.1(d) 
of  the  Customs  Regulations  (19  CFR 
134.1(d))  be  am  mded. 


V.  flevisjon  of 
Regarding  Text 

As  previous! 
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of  origin,"  the 
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textile  or  apparel  products  is  generally 
determined  in  accordance  with  the 
Uruguay  Round  Agreements  Act 
(URAA),  supra,  section  334  (codified  at 
19  U.S.C.  3592).  A  U.S.  processor  of 
foreign  textile  or  apparel  products  is  the 
"ultimate  purchaser"  of  such  articles  if 
such  processing  effects  a  change  in  the 
country  of  origin  (i.e.,  a  "substantial 
transformation")  of  the  imported  article 
under  the  section  334  rules  of  origin, 
which  are  implemented  under  19  CFR 
102.21.  Customs  has  taken  this  position 
in  numerous  rulings  based  upon  the  fact 
that — (1)  except  for  determining  the 
origin  of  goods  processed  in  Israel, 
section  334  applies  for  all  "origin" 
determinations  for  purposes  of  the 
"customs  laws",  (2)  section  304  of  the 
Tariff  Act  is  a  customs  law,  and  (3)  the 
origin  question  in  "ultimate  purchaser" 
determinations  involving  U.S. 
processing  is  whether,  as  a  result  of 
such  processing,  the  imported  article  is 
still  of  "foreign  origin".  See,  HRL 
559625  (January  19,  1996);  See  also  HRL 
559627  (June  27,  1996),  and  HRL 
559760  (July  19,  1996).  Therefore,  for 
textile  or  apparel  products  within  the 
scope  of  section  334,  URAA,  §  134.1(d) 
is  proposed  to  be  amended  to  expressly 
reflect  that  only  §  102.21  rules  are 
applicable  for  determining  who  is  the 
"ultimate  purchaser"  on  the  basis  of  the 
post-importation  processing  in  the  U.S. 

VI.  Addition  of  Definition  of  "Usual 
Containers" 

Section  304(b)  states  in  part  that  usual 
containers  in  use  as  such  at  the  time  of 
importation  shall  in  no  case  be  required 
to  be  marked  to  show  the  country  of 
their  own  origin.  Currently,  the  term 
"usual  container"  is  defined  in 
§  134.22(d)(1),  Customs  Regulations. 
Since  the  statutory  exception  for  section 
304(b)  applies  to  all  "usual  containers" 
used  as  such  at  the  time  of  importation 
and  not  just  to  usual  containers  that  are 
goods  of  a  NAFTA  country,  to  avoid 
confusion  and  promote  clarity  and 
understanding  of  the  general  marking 
requirements.  Customs  is  proposing  that 
the  regulation  establishing  the 
definition  of  "usual  container"  be  set 
forth  in  a  more  general  area  of  part  134. 
Accordingly,  Customs  is  proposing  that 
§  134.22(d)(1)  be  removed  and  the  text 
of  that  current  section  be  moved  to  the 
general  provisions  of  subpart  A,  as  a 
new  §  134.1(1).  Other  provisions  relating 
to  the  marking  requirements  for  usual 
containers  should  continue  to  be  set 
forth  in  the  specific  subpart  for 
containers  with  cross  references  to  the 
definition  in  §  134.1(1)  as  appropriate. 


VII.  Articles  Usually  Combined 

Section  134.14(b),  Customs 
Regulations  was  promulgated  pursuant 
to  19  U.S.C.  1304(a)(2)  to  provide  that 
the  marking  on  an  imported  article  shall 
clearly  show  that  the  origin  indicated  is 
that  of  the  imported  article  only  and  not 
that  of  any  other  article  with  which  the 
imported  article  may  be  combined  after 
importation.  The  phrase  "combined 
with  another  article"  was  initially 
intended  to  refer  to  a  combining  of  an 
imported  article  with  another  article 
without  any  process  of  manufacture  or 
production  and  in  such  a  manner  that 
their  separate  identities  are  maintained 
and  do  not  become  integral  parts  of  an 
article  manufactured  or  produced  in  the 
U.S.  See  T.D.  49715  (October  4,  1938). 
As  various  rulings  indicate,  the  scope  of 
§  134.14  was  expanded  from  the  initial 
example  provided  therein  regarding  the 
combination  of  an  imported  article  with 
a  marked  bottle.  Accordingly,  Customs 
is  proposing  to  set  forth  another 
example  to  show  that  §  134.14  also 
refers  to  situations  in  which  an 
imported  article  is  later  combined  after 
importation  with  another  article  which 
is  not  necessarily  a  container. 

VIII.  Exceptions  to  Marking 
Requirements  (Redesignated  Subpart  C) 

1.  To  clarify  that  some  of  the 
provisions  set  forth  under  current 

§  134.32  pertain  to  articles  that  are  not 
required  to  be  marked  under  section  304 
in  the  first  instance,  e.g.,  as  in  current 
§134.32(m)  "products  of  U.S.  exported 
and  returned"  or  current  §  134.32(j) 
"articles  entered  or  withdrawn  from 
warehouse  for  immediate  exportation  or 
for  transportation  and  exportation". 
Customs  is  proposing  that  the  first 
paragraph  of  current  §  134.32  be 
amended.  It  is  noted  that  it  is  proposed 
to  redesignate  current  §  134.32  as 
§134.22. 

2.  Current  §  134.26  (proposed  to  be 
redesignated  as  §  134.34)  discusses 
imported  articles  repacked  or 
manipulated  and  current  §  134.34 
(proposed  to  be  redesignated  as 

§  134.24)  pertains  to  certain  repacked 
articles.  In  order  to  clarify  the 
distinction  between  these  two  sections, 
Customs  is  proposing  to  amend  current 
§  134.34  (proposed  to  be  redesignated  as 
§  134.24)  to  make  it  clear  that  this 
section  only  applies  when  both  the 
articles  and  their  containers  are 
unmarked  as  to  country  of  origin  at  the 
time  of  importation,  but  are  intended  to 
be  repacked  into  containers  that  will  be 
marked  with  the  origin  of  the  imported 
articles.  Also,  Customs  is  proposing  to 
add  an  example  to  illustrate  the 
circumstances  in  which  certification 
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requirements  may  be  imposed  as  part  of 
the  port  director's  discretion  to 
authorize  the  marking  exception  imder 
current  §  134.32(d)  (proposed  to  be 
redesignated  as  §  134.22(d))  when  the 
articles  will  be  repacked  after  release 
from  Customs  custody. 

IX.  Marking  of  Containers — General 
Requirements  (Redesignated  Subpart  D) 

Certain  portions  of  the  container 
marking  regulations  in  part  134  which 
were  promidgated  by  T.D.  72-262,  37 
FR  20318  (1972),  do  not  reflect  current 
law  or  are  otherwise  out-of-date  or 
unclear.  As  previously  noted  in  this 
dociunent,  Customs  is  proposing  that 
the  definition  for  "usual  containers"  be 
moved  to  the  General  Provisions  imder 
subpart  A.  As  discussed  more  fully 
below,  additional  modifications  are 
needed  to  clarify  the  general 
requirements  relating  to  the  marking  of 
containers.  If  the  following  changes  are 
adopted,  current  §§  134.23  and  134.24 
will  be  removed  and  the  provisions 
thereof  that  are  not  duplicative  will  be 
incorporated  into  §  134.32  which  is 
proposed  to  be  a  revised  and 
redesignated  version  of  current  §  134.22. 
Proposed  §  134.32  will  set  forth  the 
general  requirements  and  exceptions  for 
marking  all  containers. 

1.  Sections  304(a)(3)(A)  through  (K)  of 
the  Tariff  Act  (19  U.S.C.  1304(a)(3)(A) 
through  (K))  provide  for  various 
circumstances  where  an  article  is 
excepted  fit)m  the  marking 
requirements.  Section  304(b)  of  the 
Tariff  Act  (19  U.S.C.  13040)))  generally 
provides  that  where  an  article  is 
excepted  from  the  marking 
requirements,  its  immediate  container 
or  such  other  container  or  containers  of 
such  article  as  may  be  prescribed  by  the 
Secretary  of  the  Treasury,  shall  be 
marked  to  indicate  to  the  ultimate 
piux:haser  the  country  of  origin  of  such 
article.  Section  304(b),  however,  excepts 
from  marking  usual  containers  in  use  as 
such  at  the  time  of  importation. 

In  Bausch  Br  Lomb  Inc.  v.  United 
States.  17  CIT  790  (AugUst  5.  1993),  the 
United  States  Coml  of  International 
Trade  noted  that  while  an  importer  of 
foreign  origin  eyeglass  cases  could 
insert  eyeglasses  into  the  cases  so  that 
the  cases  may  be  considered  as  "usual 
containers  in  use  as  such  at  the  time  of 
importation"  and  be  excepted  from 
marking  pursuant  to  19  U.S.C.  1304(b), 
the  court  stated  that  since  the  cases  at 
issue  were  empty  and  were  not  being 
used  as  usual  containers  at  the  time  of 
importation,  the  cases  were  required  to 
be  marked  with  their  own  origin  at  the 
time  of  importation. 

It  is  clear  from  a  reading  of  19  U.S.C. 
1304(b)  that  usual  containers  used  as 


such  at  the  time  of  importation  are  not 
required  to  be  marked  with  their  own 
country  of  origin  whether  or  not  they 
are  goods  of  a  NAFTA  coimtry. 
Therefore,  proposed  §  134.32  reflects 
that  (1)  any  usual  container,  whether  or 
not  a  good  of  a  NAFTA  country,  which 
is  used  as  such  at  the  time  of 
importation,  is  not  requirai  to  be 
marked  with  its  own  coujry  of  origin 
and  (2)  any  language  pertaining  to 
whether  a  usual  container  is  disposable 
is  not  relevant. 

2.  Currentiy,  §  134.22(a)  implements 
19  U.S.C.  1304(b)  and  states  that  where 
an  article  is  excepted  from  the  marking 
requirements,  the  outermost  container 
or  holder  in  which  the  article  ordinarily 
reaches  the  ultimate  purchaser  shall  be 
marked  to  indicate  the  country  of  origin 
of  the  article,  whether  or  not  the  article 
is  marked  to  indicate  its  country  of 
origin.  Also,  current  §  134.24(d)(2) 
requires  the  container  to  be  marked  with 
the  country  of  origin  of  its  contents  in 
cases  where  the  articles  within  the 
container  are  marked  but  the  container 
is  normally  sold  without  being  opened 
by  the  ultimate  piut:haser.  To  reconcile 
the  overlap  between  these  two 
provisions,  the  last  portion  of  current 

§  134.22(a)  pertaining  to  whether  or  not 
the  article  is  marked  is  not  set  forth  in 
proposed  §  134.32.  Current 
§  134.24(d)(1)  is  also  removed  because 
this  section  basically  contains  the  same 
requirements  that  are  set  forth  in  current 
§  134.22(a)  and  (e)  and  repeated  in 
proposed  §  134.32(a)  and  (c). 

3.  As  stated  earlier,  in  Bausch  &■ 
Lomb,  supra,  the  court  acknowledged 
that  a  usual  container  not  in  use  as  such 
at  the  time  of  importation  is  to  be 
treated  as  an  article,  required  to  be 
marked  piu^uant  to  19  U.S.C.  1304(a), 
and  is  not  subject  to  the  exception 
under  19  U.S.C.  1304(b).  Current 

§  134.22(b),  however,  requires  that  a 
container  or  holder  which  itself  is  an 
imported  article,  shall  be  marked  with 
its  own  origin  in  addition  to  any 
marking  which  may  be  required  to  show 
the  covmtry  of  origin  of  its  contents. 
Current  §  134.22(b)  also  requires, 
pursuant  to  Annex  311  of  the  NAFTA, 
that  no  such  marking  is  required  for  any 
good  of  a  NAFTA  coimtry  which  is  a 
usual  container. 

Therefore,  in  proposed  §  134.32, 
Customs  is  proposing  to  clarify  current 
§  134.22(b)  to  distinguish  between  usual 
containers  used  as  such  at  the  time  of 
importation,  usual  containers  not  used 
as  such  at  the  time  of  importation,  and 
containers  or  holders  which  do  not  meet 
the  definition  of  a  "usual  container". 
The  last  portion  of  current  §  134.22(b) 
pertaining  to  the  exception  for  usual 
containers  not  in  use  at  the  time  of 


importation  which  is  a  good  of  a    • 
NAFTA  coimtry  is  proposed  to  be 
repeated  in  proposed  §  134.32(c)(2)(i)  as 
it  was  promulgated  to  implement  a 
provision  of  the  NAFTA  Annex  311. 
Proposed  §  134.32  also  reflects  the 
removal  of  the  last  sentence  in  current 
§  134.22(d)(2)  pertaining  to  a  container 
which  is  imported  empty.  In  addition,  it 
is  proposed  to  not  set  forth  the  contents 
of  current  §  134.24(c)(2)  in  the  proposed 
revision  as  it  essentially  contains  the 
same  requirements  as  current 
§  134.22(b)  (proposed  to  be  contained  in 
§  134.32(d)). 

4.  Currently,  §  134.22(b)  requires 
containers  or  holders  to  be  marked  with 
their  own  country  of  origin  when  they 
are  treated  as  imported  articles  under 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (19  U.S.C.  1202).  Current 
§§134.23  and  134.24  provide  for  the 
marking  of  containers  or  holders 
designed  and  capable  of  reuse  and  those 
containers  not  designed  for  or  capable  of 
reuse  (disposable  vs.  non-disposable 
containers).  Customs  believes  the 
confusion  created  by  some  of  these 
provisions  stems  bom  the  incorrect 
premise  that  there  is  a  necessary 
distinction  between  these  categories  of 
containers  and  the  categories  of  "usual" 
versus  "non-usual"  containers.  Since 
the  statute  exempts  "usual"  containers 
from  individual  marking  when  in  use  at 
the  time  of  importation,  every  container 
should  first  be  measured  against  the 
definition  of  "usual  container"  to  see 
whether  a  statutory  marking  exemption 
is  applicable.  The  provisions  in  current 
§§  134.23  and  134.24,  generally  do  not 
provide  this  approach.  To  eliminate  the 
confusion  and  sometimes  totally 
unnecessary  distinctions  drawn 
between  containers  which  are 
disposable  vs.  non-disposable  and 
imported  empty  vs.  imported  full. 
Customs  is  proposing  to  make  the 
following  regulatory  changes:  (1) 
remove  current  §  134.23(a)  since  all 
usual  containers  used  as  such  at  the 
time  of  importation  are  excepted  from 
marking;  (2)  remove  current  §  134.23(b) 
since  the  substance  of  this  provision  is 
already  incorporated  in  the  definition  of 
"usual  containers",  which  Customs  is 
proposing  to  be  moved  to  subpart  A  of 
part  134;  and  (3)  remove  current 

§  134.24(a)  since  disposable  containers 
are  encompassed  within  the  definition 
of  "usual  containers". 

5.  Cmxent  §  134.22(c)  provides  that 
containers  or  holders  which  bear  the 
name  and  address  of  a  person  or 
company  in  the  U.S.  which  is  not  the 
country  of  origin  shall  be  marked,  in 
close  proximity  to  such  address,  with 
the  origin  of  the  contents.  This  section 
is  analogous  to  current  §  134.46  which. 
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articles  set  forth  in  current  §  134.33, 
known  as  the  "}-list." 

In  T.D.  83-155,  dated  October  24, 
1983  (48  FR  33860),  Customs  amended 
part  134  by  adding  a  new  section,  19 
CFR  134.25,  which  pertains  to  the 
repacking  of  "J-list"  articles  and  articles 
incapable  of  being  marked.  While  the 
articles  subject  to  these  exceptions  are 
not  required  to  be  marked,  the 
containers  or  holders  of  these  articles 
are  subject  to  the  marking  requirements. 
The  new  section  was  added  to  address 
the  issue  of  repacking  in  the  U.S.  by  the 
importer  or  a  subsequent  purchaser  of 
articles  excepted  from  marking,  after 
release  of  such  articles  from  Customs 
custody.  In  such  cases,  it  was  often 
found  that  the  new  container  in  which 
the  article  was  repacked  for  sale  to  the 
ultimate  purchaser  was  not  marked, 
thus  ftnstrating  the  intent  of  Congress 
that  the  ultimate  purchaser  in  the  U.S. 
be  aware  of  the  country  of  origin  of  the 
article. 

To  ensure  that  the  importer  properly 
mark  the  repacked  articles  if  the 
importer  does  the  repacking  or  that 
subsequent  repackers  are  made  aware  of 
their  country  of  origin  marking 
obligations,  §  134.25  currently  requires 
importers  to  certify  to  the  port  director 
that:  (a)  if  the  importer  does  the 
repacking,  the  new  container  will  be 
marked  to  indicate  the  country  of  origin 
of  the  article;  or  (b)  if  the  article  is  sold 
or  transferred,  the  importer  will  notify 
the  subsequent  repurchaser  or  repacker, 
in  writing,  at  the  time  of  sale  or  transfer, 
that  any  repacking  of  the  article  must 
conform  to  the  marking  requirements. 

In  addition,  current  §  134.25 
specifically  provides  that  if  the  importer 
fails  to  comply  with  the  certification 
requirements,  the  importer  may  be 
subject  to  assessment  of  liquidated 
damages  under  19  CFR  134.54  for 
failure  to  mark  or  redeliver  merchandise 
released  from  Customs  custody  and 
marking  duties  pursuant  to  19  U.S.C. 
1304(h).  This  section  further  provides 
that  the  importer  also  may  be  subject  to 
a  penalty  under  19  U.S.C.  1592,  if  fraud 
or  negligence  is  involved. 

By  T.D.  84-127  dated  July  2,  1984  (49 
FR  22793),  Customs  added  19  CFR 
134.26  to  the  regulations  which  was 
intended  to  cover  those  situations 
involving  the  repacking  of  marked 
articles  in  retail  containers  (e.g.,  blister 
packs)  after  their  release  from  Customs 
custody.  As  in  current  19  CFR  134.25, 
§  134.26  currently  requires  the  importer 
to  certify  to  the  port  director  that:  (a)  if 
the  importer  does  the  repacking,  the 
country  of  origin  information  appearing 
on  the  article  will  not  be  obscured  or 
concealed,  or  else  the  container  will  be 
marked  in  accordance  with  applicable 


law  and  regulation;  or  (b)  if  the  article 
is  sold  or  transferred,  the  importer  will 
notify  the  subsequent  purchaser  or 
repacker,  in  writing,  at  the  time  of  sale 
or  transfer,  that  any  repacking  of  the 
article  must  conform  to  the  marking 
requirements.  As  under  current  19  CFR 
134.25,  under  current  §  134.26.  the 
importer  may  be  subject  to  the 
imposition  of  liquidated  damages, 
marking  duties  and  penalties  for  failure 
to  comply  with  the  notification  and 
certification  requirements. 

Current  §§  134.25  and  134.26  were 
intended  to  apply  to  articles  which  are 
repacked  after  importation,  and  the 
repacker  is  not  the  'ultimate  purchaser" 
under  19  CFR  134.1(d)  as  a  resuh  of 
operations  performed  in  the  U.S.  In 
cases  where  the  repacker  is  the  ultimate 
purchaser  neither  the  article  nor  the 
container  in  which  it  is  repacked  is 
required  to  be  marked.  Consistent  with 
the  foregoing.  Customs  has  frequently 
held  that  "repacking"  to  an  article  that 
may  have  been  further  processed,  but 
not  substantially  transformed.  See,  e.g., 
HRL  734989  (June  23,  1993). 

However,  the  language  in  current 
§  134.25  is  imprecise  and  does  not 
convey  the  intent,  as  noted,  that  the 
regulations  were  intended  to  cover  not 
only  those  articles  that  are  subject  to 
mere  repackaging  but  also  articles  that 
have  been  processed  but  not 
substantially  transformed  (or  which 
have  not  become  a  good  of  the  U.S. 
under  the  NAFTA  Marking  Rules). 
Current  §  134.26  does  cover  articles 
'repacked  or  manipulated";  however, 
thi?  provision  similarly  fails  to  indicate 
that  it  is  not  applicable  when  the 
manipulation  results  in  a  substantial 
transformation.  In  addition,  the  penalty 
provisions  in  both  sections  do  not  spell 
out  the  extent  of  the  importer's  statutory 
liability,  which  continues  (unless  the 
notice  requirements  are  satisfied)  even 
though  the  article  is  sold  or  transferred 
to  subsequent  repackers  imtil  the  article 
reaches  the  ultimate  purchaser. 

It  is  further  noted  that  the  heading  of 
current  19  CFR  134.25  refers  only  to 
certain  articles  that  are  excepted  from 
marking,  i.e.,  J-list  articles  and  articles 
incapable  of  being  marked.  Since  this 
provision  should  encompass  all  articles 
excepted  from  individual  marking  but 
not  from  marking  on  their  containers 
upon  repacking  or  processing.  Customs 
is  proposing  that  the  title  and  body  of 
the  provision  be  amended  to  reflect  that 
the  certification  requirements  extend  to 
such  other  articles. 

Therefore,  Customs  is  proposing 
changes  consistent  with  the  foregoing 
discussion  to  clarify  the  scope  of  current 
§§134.25  and  134.26,  and  the  extent  of 
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the  importer's  liability  under  19  U.S.C. 
1304(a): 

In  accordance  with  prior  Customs 
rulings,  these  regulations  are  proposed 
to  be  amended  to  provide  that  the  term 
"repacker"  shall  include  a  U.S.  party 
who  also  processes  the  articles  when 
such  operations  in  the  U.S.  do  not 
amount  to  a  substantial  transformation 
(including  an  origin  change  under  the 
NAFTA  Marking  Rules).  This  definition 
will  make  clear  that  there  may  be  more 
than  one  repacker,  prior  to  transfer  to  an 
ultimate  purchaser.  Examples  will 
illustrate  how  the  importer's  statutory 
liability  continues  through  all  repackers 
until  the  article  reaches  the  ultimate 
purchaser  unless  the  certification 
requirements  xmder  the  regulations  are 
satisfied. 

The  definition  of  "repacker"  is 
proposed  to  be  included  as  paragraph 
(b)  in  both  proposed  redesignated 
§  134.33  (which  consists  basically  of 
current  §  134.25)  and  §  134.34  (which 
consists  basically  of  ciurent  §  134.26). 
Current  paragraphs  (b),  (c),  (d),  and  (e) 
of  §  134.25  are  proposed  to  become 
paragraphs  (c),  (d),  (e)  and  (f), 
respectively,  of  proposed  §  34.33;  and 
paragraphs  (b),  (c),  (d).  (e)  and  (f)  of 
current  §  134.26  are  proposed  to  become 
paragraphs  (c),  (d),  (e),  (f),  and  (g), 
respectively,  of  proposed  §  134.34. 

Finally,  since,  as  proposed, 
paragraphs  (b)  of  both  proposed 
§§  134.33  and  134.34  will  include  a 
processor  within  the  definition  of 
"repacker,"  the  heading  of  §  134.34  will 
reflect  that  the  section  covers  only 
"repacked"  articles.  There  is  no 
necessity  for  the  term  "manipulated" 
included  within  the  heading  as  it  is 
currently  included  within  §  134.26. 

XI.  Removal  of  19  CFR  134.47 

In  a  final  rule  published  in  the 
Federal  Register  (62  FR  44211)  on 
August  20,  1997,  T.D.  97-72,  §  134.46 
was  amended  to  ease  the  requirement 
that  whenever  words  appear  on 
imported  articles  indicating  the  name  of 
a  geographic  location  other  than  the  true 
country  of  origin  of  the  article,  the 
country  of  origin  marking  always  must 
appear  in  close  proximity  and  in 
comparable  size  lettering  to  those  words 
preceded  by  the  words  "Made  in," 
"Product  of,"  or  words  of  similar 
meaning.  As  a  result  of  this  amendment, 
the  special  marking  requirements  of 
§  134.46  are  triggered  only  if  the  non- 
origin  reference  "may  mislead  or 
deceive  the  ultimate  purchaser  as  to  the 
actucd  country  of  origin." 

Section  134.47  (19  CFR  134.47) 
provides  that  when  as  part  of  a 
trademark  or  trade  name  or  there 
appears  as  part  of  souvenir  marking,  the 


name  of  a  location  in  the  U.S.,  or  the 
words  "United  States"  or  "America", 
the  article  shall  be  legibly, 
conspicuously  and  permanently  marked 
to  indicate  the  name  of  the  country  of 
origin  of  the  article  preceded  by  "Made 
in,"  "Product  of,"  or  other  similar 
words,  in  close  proximity  or  in  some 
other  conspicuous  location.  Unlike 
§  134.46,  §  134.47  does  not  require  the 
name  of  the  country  of  origin  to  appear 
in  at  least  a  comparable  size  lettering  as 
the  non-origin  reference.  Section  134.47 
is  also  less  stringent  than  §  134.46  in 
that  the  latter  provision  requires  the 
country  of  origin  to  appear  "in  close 
proximity"  to  the  non-origin  reference, 
while  the  former  provision  only  requires 
that  the  country  of  origin  appear  "in 
close  proximity  to  the  U.S.  locality 
information  or  in  some  other 
conspicuous  location." 

Customs  believes  there  is  no  legal  or 
practical  reason  for  maintaining  \he 
disparity  between  the  special  marking 
requirements  set  forth  in  §  134.47  and 
those  set  forth  in  §  134.46,  as  amended 
by  T.D.  97-72.  The  purpose  of  the 
requirements  in  both  provisions,  when 
triggered,  is  the  same:  to  prevent  the 
ultimate  purchaser  from  being  misled  or 
deceived  as  to  the  actual  country  of 
origin  of  the  article.  A  reference  to  a 
place  other  than  the  country  of  origin  on 
an  imported  article  or  its  container  has 
the  same  potential  for  misleading  or 
deceiving  the  ultimate  purchaser  when 
it  appears  as  part  of  a  trademark,  trade 
name  or  souvenir  marking  as  when  it 
does  not.  Therefore,  if  such  marking 
may  mislead  or  deceive  the  ultimate 
purchaser  as  to  the  actual  country  of 
origin,  it  is  immaterial  that  such 
marking  appears  as  part  of  a  trademark, 
trade  name  or  souvenir  marking,  and  the 
special  marking  requirements  of 
§  134.46,  should  be  applicable. 
Accordingly,  Customs  proposes  to 
remove  §  134.47  from  the  regulations.  If 
this  proposal  is  adopted,  §  134.46,  when 
triggered,  will  apply  to  any  non-origin 
type  reference,  including  those  that  are 
part  of  a  trademark,  trade  name  or 
souvenir  marking. 

Comments 

Before  adopting  the  proposed 
amendments,  consideration  will  be 
given  to  any  written  comments  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 


Regulations  Branch,  .1300  Pennsylvania 
Avenue,  NW,  Washington,  DC  20229. 

Regulatory  Flexibility  Act 

Insofar  as  the  proposed  amendments 
merely  clarify  existing  regulations, 
pursuant  to  the  provisions  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601. 
et  seq.),  it  is  certified  that  the 
amendments,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  proposed  amendments 
are  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603 
and  604. 

Executive  Order  12866 

The  proposed  amendments  do  not 
meet  the  criteria  for  a  "significant 
regulatory  action"  as  specified  in  E.O. 
12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Keith  B.  Rudich.  Regulations 
Branch,  Office  of  Regxdations  and 
Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  134 

Canada,  Country  of  origin  marking. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Marking,  Mexico,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements.  Trade 
agreements. 

Proposed  Amendment 

It  is  proposed  to  amend  part  134, 
Customs  Regulations  (19  CFR  part  134) 
as  set  forth  below: 

PART  1 34— COUNTRY  OF  ORIGIN 
MARKING 

1.  The  authority  citation  for  part  134 
will  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301.  19  U.S.C.  66. 
1202  (General  Note  20.  Harmonized  Tariff 
Schedule  of  the  United  States),  1304,  1624. 

2.  Section  134.1  (19  CFR  134.1)  is 
proposed  to  be  amended  by  revising 
paragraphs  (a),  (b)  and  (d)  and  adding  a 
new  paragraph  (1)  to  read  as  follows: 

§134.1    Definitions. 

***** 

(a)  Country.  "Country"  means  the 
political  entity  known  as  a  nation.  In 
addition,  colonies,  possessions,  or 
protectorates  outside  the  boundaries  of 
the  mother  county  may  be  considered 
separate  countries.  For  other  territorial 
areas,  advice  received  from  the  U.S. 
Department  of  State  or  appropriate 
interagency  council  will  be  considered 
for  determining  whether  a  particular 
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territorial  area  s  hould  be  treated  as  a 
"country"  for  n  arking  purposes. 

(b)  Country  o  origin.  "Country  of 
origin"  means  ^le  country  of 
manufacture,  ptoduction,  or  growth  of 
any  article  of  fo  reign  origin  entering  the 
United  States.  F  urther  work  or  material 
added  to  an  arti  cle  in  another  country 
must  effect  a  substantial  transformation 
in  order  to  render  such  other  country 
the  "country  ofjorigin"  within  the 
meaning  of  thisipart;  for  a  non-textile  or 
non-apparel  goAd  of  a  NAFTA  country, 
this  determination  will  be  made 
pursuant  to  theJNAFTA  Marking  Rules. 
Except  when  determining  whether  a 
textile  or  apparel  article  is  a  product  of 
Israel,  the  coui^ry  of  origin  of  all  textile 
or  apparel  prod  ucts  will  be  determined 
in  accordance  v  nth  the  rules  set  forth  in 
§  102.21  of  this  chapter. 
•        »        *        •        * 

(d)  Ultimate  jurchaser.  The  "ultimate 
purchaser"  is  g  snerally  the  last  person 
in  the  United  States  who  purchases  the 
good  in  the  for  a  in  which  it  was 
imported. 

(1)  Where  a  s  ubstantial 
transformation  of  an  imported  article 
has  occurred  a.  ■<  a  result  of  processing  in 
the  United  Stai  es. 

(i)  Non-textil  ?  or  non-apparel 
products  of  ah  AFT  A  country.  If  a  non- 
textile  or  non-a  pparel  good  of  a  NAFTA 
country  will  be  used  in  the  United 
States  in  manu  actiire,  the  manufacturer 
is  the  "ultimati  i  purchaser"  if  it  subjects 
the  imported  ai  tide  to  a  process  that 
would  result  ii  the  good  becoming  a 
good  of  the  Un  ted  States  under  the 
NAFTA  Markii  ig  Rules.  Unless  the  good 
is  processed  bj  the  importer  or  on  its 
behalf,  the  out(  srmost  container  of  the 
good  shall  be  e  larked  in  accordance 
with  this  part. 

(ii)  Non-text  le  or  non-apparel 
products  othei  than  goods  of  a  NAFTA 
country.  If  a  nc  n-textile  or  non-apparel 
imported  artic  e  other  than  a  good  of  a 
NAFTA  coimt  y  will  be  used  in  the 
United  States  in  manufacture,  the 
manufacturer  is  the  "ultimate 
purchaser"  if  t  le  processing  results  in  a 
substantial  tra  isformation  of  the 
imported  artic  e,  i.e.,  the  creation  of  a 
new  article  having  a  name,  character, 
and  use  differing  from  that  of  the 
imported  artic  e,  in  accordance  with  the 
principle  set  f(  irth  in  the  case  of  United 
States  V.  Gibsc  n-Thompson  Co.,  27 
C.C.P.A.  267(1  :.A.D.  98). 

(iii)  Textile  )r  apparel  products.  If  an 
imported  texti  e  or  apparel  product  will 
be  processed  ii  the  United  States,  the 
processor  is  tlie  "ultimate  purchaser"  if 
it  subjects  the  imported  article  to  a 
process  that  w  ould  result  in  the  good 
becoming  a  go  od  of  the  United  States 
under  §  102.2  j  of  this  chapter. 


(2)  Where  no  substantial 
transformation  of  an  imported  article 
has  occurred  during  processing  in  the 
United  States. 

(i)  Non-textile  or  non-apparel 
products  of  a  NAFTA  country.  If  a  non- 
textile  or  non-apparel  good  of  a  NAFTA 
country  will  be  used  in  manufacture  in 
the  U.S.  and  the  manufacturing  process 
does  not  result  in  one  of  the  changes  set 
forth  in  the  NAFTA  Marking  Rules  as 
effecting  a  change  in  the  article's 
coimtry  of  origin,  the  consumer  who 
purchases  the  article  after  processing 
will  be  regarded  as  the  "ultimate 
purchaser"  and  the  article  shall  be 
marked  in  accordance  with  this  part. 

(ii)  Non-textile  or  non-apparel 
products  other  than  goods  of  a  NAFTA 
country.  For  non-textile  or  non-apparel 
products  other  than  goods  of  a  NAJFTA 
country,  if  the  manufacturing  process 
does  not  result  in  a  substantial 
transformation  of  the  imported  article, 
then  the  consumer  or  user  of  the  article 
who  obtains  the  article  after  the 
processing  will  be  regarded  as  the 
"ultimate  purchaser"  and  the  article 
must  be  marked  in  accordance  with  this 
part. 

(iii)  Textile  or  apparel  products.  If  an 
imported  textile  or  apparel  product  will 
be  further  processed  in  the  United 
States  and  the  processing  does  not  result 
in  one  of  the  changes  set  forth  in 
§  102.21  of  this  title  as  effecting  a 
change  in  the  article's  country  of  origin, 
the  consumer  who  purchases  the  article 
after  processing  will  be  regarded  as  the 
"ultimate  purchaser"  and  the  imported 
textile  or  apparel  product  shall  be 
marked  in  accordance  with  this  chapter. 

(3)  Goods  sold  at  retail.  If  an  article 
is  to  be  sold  at  retail  in  its  imported 
form,  the  piut:haser  at  retail  is  the 
ultimate  purchaser.  For  example,  where 
an  imported  screwdriver  is  repackaged 
in  the  U.S.  as  part  of  a  tool  kit,  the 
"ultimate  purchaser"  is  the  retail 
purchaser,  not  the  repackager. 

(4)  Gifts  or  Samples.  If  the  imported 
article  is  distributed  as  a  gift  or  sample 
free  of  charge,  the  last  person  who 
purchases  the  gift  or  sample  is  the 
"ultimate  purchaser."  For  example, 
where  imported  printed  material  is 
distributed  as  part  of  an  unsolicited 
mailing,  the  recipient  is  not  the 
"ultimate  purchaser." 

(5)  Articles  purchased  by  an 
employer.lf  an  imported  article  is 
purchased  by  an  employer  on  behalf  of 
an  employee,  then  the  employer  is  the 
"ultimate  purchaser"  of  the  article. 
However,  if  the  employee  contributes  to 
the  purchase  of  the  imported  article, 
then  the  employee  is  considered  the 
"ultimate  purchaser"  of  the  article.  For 
example,  where  imported  work  gloves 


are  sold  to  industrial  supply 
distributors,  who  sell  them  to 
commercial  employers  (e.g.,  meat 
cutters,  hospitals,  restaurant  food 
handlers)  which  distribute  the  gloves  to 
their  employees  for  use  on  the  premises, 
the  "ultimate  purchaser"  of  the 
imported  articles  is  the  commercial 
employer. 

(1)  Usual  containers — ^A  "usual 
container"  means  the  container  in 
which  a  good  will  ordinarily  reach  its 
ultimate  purchaser.  Containers  which 
are  not  included  in  the  price  of  the 
goods  with  which  they  are  sold,  or 
which  impart  the  essential  character  to 
the  whole,  or  which  have  significant 
uses,  or  lasting  value  independent  of  the 
contents,  will  generally  not  be  regarded 
as  usual  containers.  However,  the  fact 
that  a  container  is  sturdy  and  capable  of 
repeated  use  with  its  contents  does  not 
preclude  it  from  being  considered  a 
usual  container  so  long  as  it  is  the  type 
of  container  in  which  its  contents  are 
ordinarily  sold.  A  usual  container  may 
be  any  type  of  container,  including  one 
which  is  specially  shaped  or  fitted  to 
contain  a  specific  good  or  set  of  goods 
such  as  a  camera  case  or  an  eyeglass 
case,  or  packing,  storage  and 
transportation  materials. 

3.  It  is  proposed  to  amend  §  134.14 
(19  CFR  134.14)  by  removing  paragraph 
(b);  redesignating  paragraph  (c)  as 
paragraph  (b);  and  adding  two  examples 
following  paragraph  (a)  to  read  as 
follows: 

§  1 34.1 4    Articles  usually  combined. 

(a)  Articles  combined  before  delivery 
to  purchaser. 

***** 

Example  I.  A  ball  point  pen  of  Israeli 
origin  and  metal  pen  holder  of  Mexican 
origin  are  packaged  together  as  a  set  in  the 
United  States.  Pursuant  to  paragraph  (a)  of 
this  section,  the  pen  must  be  marked  in  such 
a  manner  as  to  distinguish  the  Israeli  origin 
pen  from  the  Mexican  component,  and  it 
would  be  appropriate  to  mark  the  set  "Pen 
Made  in  Israel,  Holder  Made  in  Mexico". 

Example  2.  Labels  and  similar  articles  so 
marked  that  the  name  of  the  country  of  origin 
of  the  label  or  article  is  visible  after  it  is 
affixed  to  another  article  in  this  country  shall 
be  marked  with  additional  descriptive  words 
such  as  'Label  made  (or  printed)  in  (name  of 
country)"  or  words  of  similar  meaning.  See 
subpart  D  of  this  part  for  marking  of  bottles, 
drums,  or  other  containers. 
***** 

4.  It  is  proposed  to  redesignate 
subpart  C,  "Marking  of  Containers  or 
Holders",  consisting  of  §§  134.21 
through  134.26  as  subpart  D.  It  is 
proposed  to  redesignate  §§  134.21  and 
134.22,  respectively,  as  §§  134.31  and 
134.32,  remove  §§  134.23  and  134.24, 
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and  redesignate  §§  134.25  and  134.26, 
respectively,  as  §§  134.33  and  134.34. 

5.  It  is  proposed  to  redesignate 
subpart  D,  "Exceptions  to  Marking 
Requirements",  consisting  of  §§  134.31 
through  134.36,  as  subpart  C.  It  is 
proposed  to  redesignate  §§  134.31 
through  134.34,  respectively,  as 

§§  134.21  through  134.24,  remove 
§  134.35,  and  redesignate  §  134.36  as 
§134.25. 

6.  It  is  proposed  to  amend 
redesignated  §  134.22  l?y  revising  the 
introductory  paragraph  to  read  as 
follows: 

§  134.22    General  exceptions  to  marking 
requirements. 

The  articles  described  or  meeting  the 
specified  conditions  set  forth  below  are 
either  excepted  from  or  are  not  subject 
to  the  marking  requirements  {See 
subpart  D  of  this  part  for  marking  of 
containers): 
***** 

7.  It  is  proposed  to  amend 
redesignated  §  134.24  by  revising  the 
heading  and  introductory  paragraph  (a) 
and  adding  an  example  after  paragraph 
(a)(2)  to  read  as  follows: 

§  1 34.24    Repacked  unmarked  articles  and 
containers. 

(a)  If  imported  articles  or  their  outside 
containers  are  both  not  marked  with  the 
origin  of  the  articles  at  the  time  of 
importation,  but  the  articles  are 
intended  to  be  repacked  into  containers 
marked  with  the  country  of  origin  of  the 
articles,  an  exception  under  §  134.22(d) 
may  be  authorized  in  the  discretion  of 
the  port  director  under  the  following 
conditions; 
***** 

Example.  Unmarked  surgical  pack 
wrappers  are  imported  in  bulk  cartons  which 
are  also  not  marked,  but  will  be  repacked  by 
the  importer  into  containers  for  sale 
exclusively  to  hospitals.  Since  the  wrappers 
at  the  time  of  importation  are  not 
individually  marked  to  indicate  their  country 
of  origin  or  imported  in  marked  containers 
that  will  reach  the  hospitals  (ultimate 
purchasers),  as  a  condition  for  granting  an 
exception  under  §  134.22(d)  the  port  director 
has  discretion  to  require  that — the  importer 
mark  the  repacked  wrappers  under  Customs 
supervision;  or  the  importer  execute  a 
written  certification  that  the  repacked 
wrappers  will  be  properly  marked  and 
submit  a  sample  of  the  remarked  wrappers. 
***** 

8.  It  is  proposed  to  revise  redesignated 
§  134.32  to  read  as  follows: 

§  134.32    General  rules  for  marking  of 
containers  or  holders. 

(a)  Marking  the  origin  of  contents — (1) 
Contents  excepted  from  marking.  Except 
as  provided  in  paragraph  134.32(b)(1)  of 
this  section,  whenever  an  article  is 


excepted  from  the  marking  requirements 
by  subpart  C  of  this  part,  the  outermost 
container  or  holder  in  which  the  article 
ordinarily  reaches  the  ultimate 
purchaser  shall  be  marked  to  indicate 
the  coimtry  of  origin  of  the  article. 

Example  1.  Dog  rawhide  bones  incapable 
of  being  marked  by  means  of  a  sticker,  dye, 
ink,  or  tag  because  of  their  porous,  rough, 
and  uneven  texture  and  potential  harm  to  the 
animal  are  excepted  from  individual  country 
of  origin  marking  pursuant  to  §  134.22(a),  but 
their  outermost  container  or  holder  in  which 
the  bones  ordinarily  reach  the  ultimate 
purchaser  shall  be  marked  to  indicate  the 
country  origin  of  the  bones. 

Example  2.  Tomatoes  imported  from 
Mexico  are  excepted  from  the  country  of 
origin  marking  requirements  pursuant  to 
§  134.23,  as  J-List  articles.  When  imported  in 
master  containers,  these  containers  must  be 
marked  with  the  origin  of  the  tomatoes. 
Furthermore,  if  the  tomatoes  are  repacked 
into  trays  for  distribution  and  sale  at  retail 
grocery  stores,  the  trays  must  be  marked  with 
the  origin  of  the  tomatoes 

Example  3.  An  ancient  Turkish  statue  is 
imported  into  the  United  States.  Pursuant  to 
§  134.22(i)  it  is  excepted  from  individual 
country  of  origin  marking  requirements.  The 
container  in  which  the  statue  reaches  the 
ultimate  purchaser  must  be  marked  to 
indicate  the  origin  of  the  statue. 

(2)  Contents  not  excepted  from 
marking.  When  an  article  not  excepted 
from  marking  is  sold  in  a  container  or 
holder  that  is  normally  not  opened  by 
the  ultimate  purchaser  or  the  marking 
on  the  article  is  not  visible  through  the 
container  (e.g.,  individually  wrapped 
soap  bars  or  tennis  balls  in  a  vacuimi 
sealed  can),  the  container  shall  be 
marked  to  indicate  the  country  of  origin 
of  its  contents,  regardless  of  whether  the 
contents  are  marked. 

Example  1.  Surgical  instruments  of  foreign 
origin  are  each  packed  inside  opaque  sealed 
bags,  and  are  sold  exclusively  to  hospitals. 
Although  the  surgical  instruments  are 
individually  etched  with  their  country  of 
origin  pursuant  to  §  134.43(a),  since  the 
ultimate  purchasers,  i.e.,  the  hospitals  cannot 
view  the  marking  through  the  opaque  bag, 
the  outside  container  in  which  the  hospitals 
receive  the  surgical  instruments  shall  be 
marked  with  the  origin  of  the  surgical 
instruments. 

Example  2.  Small  statues  or  figurines  are 
articles  that  purchasers  typically  remove 
from  their  box  to  examine  for  damage  prior 
to  purchase.  Accordingly,  if  figurines  of 
foreign  origin  are  legibly  marked  with  their 
country  of  origin  in  a  conspicuous  place, 
their  unsealed  containers  do  not  have  to  be 
marked  with  the  country  of  origin,  provided 
the  containers  themselves  do  not  contain  any 
markings  that  would  trigger  the  application 
of  paragraph  (e)  of  this  section  134.32(e). 

(b)  Exception  for  marking  the  origin  of 
contents — (1)  Certain  excepted  articles. 
The  outermost  container  or  holder  in  • 
which  the  article  ordinarily  reaches  the 


ultimate  purchaser  is  not  required  to  be 
marked  if: 

(i)  It  is  a  container  or  holder  of  an 
article  excepted  from  marking  pursuant 
to  §  134.22(0.  (g).  or  (h);  or 

(ii)  It  is  a  container  of  a  good  of  a 
NAFTA  country  which  is  excepted  from 
marking  pursuant  to  §  134.22(e),  (f),  (g), 
(h),  (i).  (p),  or  (q). 

Example.  A  major  department  store 
imports  holiday  decorations  such  as  artificial 
trees,  garlands,  and  wreaths  of  French-origin, 
and  ornaments  of  German-origin  only  for  use 
in  the  decoration  of  their  stores  and  not  for 
resale.  Provided  local  port  officials  are 
satisfied  that  the  ultimate  purchaser,  i.e.,  the 
department  store,  is  aware  of  the  origins  of 
the  decorations  and  that  the  decorations  will 
not  be  resold  in  the  United  States,  both  the 
decorations  and  their  cartons  in  which  the 
decorations  are  packed  are  excepted  from 
marking  pursuant  to  §  134.22(f). 

(c)  Marking  of  the  origin  of  usual 
containers — (1)  Usual  Container  used  as 
such  at  the  time  of  importation.  A  usual 
container,  as  defined  in  §  134.1(1)  which 
is  in  use  at  the  time  of  importation  is  not 
required  to  be  marked  with  its  own 
country  of  origin  regardless  whether  it 
is  reusable  or  not. 

Example.  Sunglasses  of  foreign  origin  are 
each  packed  and  imported  inside  eyeglass 
cases  of  foreign  origin.  The  sunglasses  are 
marked  as  to  their  origin  by  means  of  an 
adhesive  sticker  on  the  lenses.  As  the 
eyeglass  cases  are  considered  usual 
containers  and  are  used  as  such  at  the  time 
of  importation,  they  are  not  required  to  be 
marked  with  their  own  country  of  origin 
provided  local  Customs  officials  at  the  port 
of  entry  are  satisfied  that  the  eyeglass  cases 
will  reach  the  ultimate  purchaser  with  the 
sunglasses  packed  therein. 

(2)  Usual  container  not  used  as  such 
at  the  time  of  importation,  (i)  Except  for 
a  good  of  a  NAFTA  coimtry,  a  usual 
container,  as  defined  in  §134.1(1),  « 

which  is  not  used  as  such  at  the  time 
of  importation  shall  be  marked  to 
indicate  clearly  the  country  of  its  own 
origin,  unless  the  container  itself  is 
excepted  from  marking  under  subpart  C 
of  this  part.  A  good  of  a  NAFTA  country 
which  is  a  usual  container  is  not 
required  to  be  individually  marked  with 
its  own  origin  whether  or  not  in  use  as 
a  usual  container  at  the  time  of 
importation. 

Example.  Wooden  crates  of  Mexican  and 
Guatemalan  origin  are  imported  into  the 
United  States  by  the  truckload  and  stacked 
upon  each  other.  Once  they  are  imported, 
they  are  sold  to  farmers  who  use  them  to 
transport  their  Florida  tomatoes  to  market.  As 
the  wooden  crates  may  be  considered  the 
usual  containers  of  tomatoes,  but  are  not 
used  as  such  at  the  time  of  importation,  the 
crates  of  Guatemalan  origin  each  must  be 
marked  to  clearly  indicate  that  they  are  of 
Guatemalan  origin,  such  as  "Crate  Made  in 
Guatemala".  However,  since  goods  of  a 
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NAFTA  country  t  lat  are  usual  containers  are 


not  required  to  be 


truckload  will  noi 
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marked,  the  crates  of 


Mexican  origin  th  at  are  imported  by  the 


be  required  to  be  marked, 


provided  Custom  ;  officials  at  the  port  of 
entry  are  satisfied  that  the  Mexican  crates 
will  be  used  as  u4Lial  containers  after 
importation. 

(ii)  Regardles  i  of  the  origin,  if  usual 
containers  not  i  i  use  as  such  at  the  time 
of  entry  are  pac  ted  and  imported  in 
multiple  units  (jdozens,  gross,  etc.),  only 
the  outermost  cpntainer  in  which  the 
usual  container  s  reach  the  ultimate 
purchaser  in  thu  U.S.  needs  to  be 
marked. 

Example.  Unm  irked  petri  dishes  of 
Canadian  origin  a  re  imported  inside  large 
cartons  and  sold  o  Biologies  Company  in  the 
United  States.  Bi(  ilogics  who  fills  the  petri 
dishes  with  mien  lorganisms  for  sale  to 
various  customer  t  in  the  science  community, 
is  the  ultimate  pt  rchaser  of  the  dishes.  Since 
the  petri  dishes  a  -e  the  usual  containers  of 
microorganisms,  )ut  are  not  used  as  such  at 
the  time  of  impoi  tation,  the  large  carton 
(outer  container)  in  which  the  petri  dishes 
are  packed  and  ii  iported  must  be  marked  to 
indicate  their  Cai  ladian  origin. 

(iii)  If  a  usua  container  is  marked 
with  its  own  cc  untry  of  origin  at  the 
time  of  importa  tion  and  the  marking 
will  be  visible  iifter  it  is  filled,  the 
marking  shall  c  learly  indicate  that  the 
named  country  pertains  to  the  container 
only  and  not  ti  e  contents.  For  example, 
if  bottles,  drun  s,  or  other  containers 
imported  empt  /,  to  be  filled  in  the 
United  States,  i  ire  individually  marked 
with  their  own  origin,  they  shall  be 
marked  with  stich  words  as  "Bottle  (or 
container)  mac  e  in  (name  of  country)". 

(d)  Containe  •  or  holder  other  than 
usual  containe  rs.  Regardless  of  origin,  a 
container  or  h(  Ider  considered  as  an 
imported  article  under  the  Harmonized 
Tariff  Schedule  of  the  United  States  (19 
U.S.C.  1202),  and  not  considered  a 
"usual  contain  3r"  as  defined  in 
§  134.1(1),  shal  be  marked  to  clearly 
indicate  the  cc  untry  of  its  own  origin  in 
addition  to  an]  marking  which  may  be 
required  to  she  w  the  country  of  origin 
of  its  contents,  except  when  such 
container  or  h(  ilder  itself  is  excepted 
from  marking  i  mder  subpart  C  of  this 
part. 

Example  1 .  Si  ntan  lotion  of  French  origin 
is  imported  insii  le  a  plastic  bracelet  of 
Pakistani  origin  Since  the  bracelet  is  not  a 
container  in  wh  ch  suntan  lotion  ordinarily 
reaches  the  ultii  late  purchaser,  the  bracelet 
is  not  considere  1  a  usual  container  and  must 
be  marked  with  its  own  country  of  origin, 
along  with  the  c  rigin  of  the  suntan  lotion  if 
the  origins  are  n  Dt  the  same.  An  appropriate 
marking  would  )e  "Suntan  lotion  Made  in 
France,  Bracelet  Made  in  Pakistan". 

Example  2.  N  scklaces  of  Italian  origin 
illegibly  stampe  d  "Italy"  are  imported  into 


the  United  States  for  retail  sale.  At  the  time 
of  importation,  each  necklace  is  packed  in  a 
jewelry  box  of  Taiwanese  origin  constructed 
of  a  hard-shell  plastic  covered  by  a  gray 
velvet  type  material.  The  boxes  open  and 
close  with  the  aid  of  a  hinge,  and  the  inside 
of  the  boxes  is  covered  with  a  satin  material. 
As  the  jewelry  boxes  are  not  usual 
containers,  they  must  be  marked  to  clearly 
indicate  their  own  origin,  along  with  the 
origin  of  the  necklaces  since  the  necklaces 
themselves  are  not  legibly  marked.  A 
marking  such  as  "Box  Made  in  Taiwan; 
Necklace  Made  in  Italy"  would  be 
acceptable. 

(e)  Marking  of  containers  of  imported 
articles  when  a  name  of  country  or 
locality  other  than  the  country  of  origin 
of  its  contents  appears  on  a  container  or 
holder.  In  any  case  in  which  the  words 
"United  States",  or  "American",  the 
letters  "U.S.A.",  any  variation  of  such 
words  or  letters,  or  the  name  of  any  city 
or  location  in  the  United  States,  or  the 
name  of  any  foreign  coimtry  or  locality 
other  than  the  country  or  locality  in 
which  the  contents  were  manufactiu^d 
or  produced  appear  on  the  container, 
and  those  words,  letters  or  names  may 
mislead  or  deceive  the  ultimate 
purchaser  as  to  the  actual  country  of 
origin  of  the  contents,  there  shall  appear 
legibly  and  permanently  in  close 
proximity  to  such  words,  letters  or 
name,  and  in  at  least  a  comparable  size, 
the  name  of  the  country  of  origin 
preceded  by  "Made  in",  "Product  of, 
or  other  words  of  similar  meaning. 

Example.  The  Canadian  company 
"Courrege"  distributes  bracelets  of  French 
origin.  The  bracelets  will  be  sold  in  jewelry 
boxes  containing  the  words  "Distributed  by 
Courrege,  Ottawa",  and  the  bracelets  are 
legibly  stamped  "Made  in  France".  As  the 
words  "Distributed  by  Courrege,  Ottawa" 
may  mislead  the  ultimate  purchaser  that 
Canada  is  the  country  of  origin,  the  boxes 
must  be  labeled  "Made  in  France"  or  similar 
words  on  the  same  side  as  the  words 
"Distributed  by  Courrege,  Ottawa"  and  in  at 
least  a  comparable  size. 

9.  It  is  proposed  to  amend 
redesignated  §  134.33  as  follows: 

a.  Revise  the  heading; 

b.  Remove  in  paragraph  (a)  the  words 
at  the  begiiming  of  the  first  sentence  "If 
an  article  subject  to  these  requirements 
is  intended  to  be  repacked  in  new 
containers"  and  add  in  their  place  the 
words  "With  the  exception  of  articles 
whose  containers  are  not  required  to  be 
marked  under  §  134.32(b)  of  this  part,  if 
an  article  listed  under  §  134.23  or 
otherwise  excepted  from  the  marking 
requirements  under  §  134.22  is  intended 
to  be  repacked  in  new  containers" 

c.  Redesignate  current  paragraphs  (b) 
through  (e),  respectively  as  new 
paragraphs  (c)  through  (f); 

d.  Add  a  new  paragraph  (b);  and 


e.  Add  three  examples  following 
redesignated  paragraph  (f). 

The  revisions  and  additions  read  as 
follows: 

§  1 34.33    Containers  or  holders  for 
repacked  J-ilst  articles  and  other  articles 
excepted  from  marking. 

***** 

(b)  Repacker.  A  "repacker"  means  a 
person,  including  the  importer,  who 
repackages  an  article  subject  to  these 
requirements,  and  includes  a  person 
who  processes  such  article  in  the  U.S. 
but  as  a  result  of  such  processing  is  not 
the  ultimate  purchaser  of  the  cirticle 
under  19  CFR  134.1(d).  An  article  may 
be  repacked  more  than  once  before 
reaching  the  ultimate  purchaser. 
***** 

(f)  Duties  and  penalties. 

***** 

Example  1.  The  importer  enters  bulk 
packed  articles  from  China  which  are 
incapable  of  being  marked.  The  articles  are 
not  processed  in  any  way  while  in  the 
importer's  possession  but  are  sold  to  a  person 
in  the  U.S.  who  will  repackage  the  articles 
into  individual  containers  without  further 
processing  for  sale  to  retail  purchasers.  The 
importer  does  not  notify  the  repacker  of  the 
marking  requirements  and  provide  the  port 
director  v/ixh  a  certification  pursuant  to  this 
section.  The  articles  are  excepted  from 
marking  under  §  134.22(a)  of  this  part.  Since 
the  containers  of  the  articles  are  not  excepted 
from  marking  under  §  134.32(b),  and  the 
transferee  is  considered  a  repacker  under 
paragraph  (b)  of  this  section,  the  importer's 
failure  to  comply  with  the  certification 
requirements  may  subject  him  to  duties  and 
penalties  as  provided  under  paragraph  (e)  of 
this  section.  The  importer  would  also  be 
obligated  to  comply  with  the  certification 
requirements  under  similar  facts  if  the 
articles  were  on  the  "J-list"  (§  134.23). 

Example  2.  The  importer  enters  an  article 
from  Mexico  which  was  produced  more  than 
20  years  ago,  and  in  its  original  packaging 
resells  it  to  a  person  in  the  U.S.  who  repacks 
it  for  sale  to  an  ultimate  purchaser.  Under 
§  134.22(i),  the  article  is  excepted  from  the 
marking  requirements.  In  addition,  since  the 
article  is  a  good  of  a  NAFTA  country,  the 
container  is  also  excepted  from  the  marking 
requirements  pursuant  to  §  134.32(b). 
Therefore,  the  certification  requirements  of 
this  section  are  not  applicable. 

Example  3.  The  importer  enters  an  article 
from  China  which  is  on  the  J-list.  The 
container  housing  the  article  is  properly 
marked  with  China  as  the  country  of  origin. 
The  importer  sells  the  article  in  its  original 
packaging  to  a  customer  in  the  U.S.  who 
processes  it  and  then  repacks  it  for  sale  to  a 
third  party.  The  third  party  in  turn  processes 
the  article  and  repacks  it  for  sale  to  a  retail 
customer  who  consumes  the  article.  The  U.S. 
•  processor  is  not  the  ultimate  purchaser  under 
19  CFR  134.1(d).  Although  the  importer  fails 
to  follow  the  certification  procedures  of  this 
section  and  does  not  notify  its  immediate 
customer  of  the  marking  requirements,  the 
immediate  customer  repacks  the  article  in 
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properly  marked  containers.  However,  the 
third  party  processor  fails  to  mark  the  new 
container  after  processing  and  repacking  the 
article,  as  required  under  19  U.S.C.  1304.  In 
this  example,  the  article  is  excepted  from 
individual  marking  but  each  new  container 
in  which  the  article  is  repacked  is  required 
to  be  marked  with  the  country  of  origin,  until 
the  article  reaches  the  ultimate  purchaser,  in 
this  case,  the  retail  customer.  As  a  result  of 
the  importer's  failure  to  comply  with  the 
certification  requirements  of  this  section  the 
importer  may  be  subject  to  the  assessment  of 
marking  duties  and  penalties  as  provided 
under  paragraph  (e)  of  this  section. 

10.  It  is  proposed  to  amend 
redesignated  §  134.34  as  follows: 

a.  Revise  the  heading; 

b.  Redesignate  current  paragraphs  (b), 
(c),  (d),  (e)  and  (f),  respectively,  as  new 
paragraphs  (c),  (d),  (e),  (f)  and  (g); 

c.  Add  a  new  paragraph  (b);  and 

d.  Add  an  example  after  redesignated 
paragraph  (f). 

The  revisions  and  additions  will  read 
as  follows: 

§  1 34.34    Repacked  marked  articles. 

***** 

(b)  Repacker.  A  "repacker"  means  a 
person,  including  the  importer,  who 
repackages  an  article  subject  to  these 
requirements,  and  includes  a  person 
who  processes  such  article  in  the  U.S. 
but,  as  a  result  of  such  processing  is  not 
the  ultimate  purchaser  of  the  article 
under  19  CFR  134.1(d).  An  article  may 
be  repacked  more  than  once  before 
reaching  the  ultimate  purchaser. 


(f)  Duties  and  penalties. 

***** 

Example.  The  importer  enters  articles  from 
China  which  are  individually  marked  with 
their  country  of  origin.  He  sells  the  articles 
in  their  bulk  packaging  to  a  customer  in  the 
U.S.  who  processes  the  articles  and  also 
repacks  them  in  bulk  for  sale  to  a  third  party. 
The  third  party  repacks  them  into  blister 
packs  for  sale  to  retail  customers.  The  U.S. 
processor  is  not  the  ultimate  purchaser  under 
19  CFR  134.1(d).  However,  the  blister 
packages  obscure  the  country  of  origin 
marking  on  the  article.  Although  it  is  clear 
that  the  articles  will  be  repackaged  for  retail 
sale,  the  importer  fails  to  follow  the 
certification  procedures  of  this  section  and 
does  not  notify  its  immediate  customer  of  the 
marking  requirements.  In  this  example, 
having  reasonable  knowledge  of  the 
subsequent  repacking  of  the  articles  into 
retail  containers  after  release  from  Customs 
custody  imposes  an  obligation  upon  the 
importer  to  notify  its  U.S.  customer  of  the 
marking  requirements  and  to  provide  the 
required  certification  to  the  port  director. 
Since  the  importer  has  failed  to  comply  with 
the  certification  requirements  of  this 
provision,  and  the  retail  packages  obscure 
country  of  origin  marking,  the  importer  may 
be  subject  to  duties  and  penalUes  as  provided 
under  paragraph  (f)  of  this  section. 


§134.47    [Removed] 

11.  It  is  proposed  that  §  134.47  (19 
CFR  134.47)  be  removed. 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Approved:  January  19,  2000. 

Dennis  M.  O'Connell, 

Acting  IDeputy  Assistant  Secretary  of  the 
Treusury. 

[FR  Doc.  00-1682  Filed  1-25-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-1 05089-99] 
RIN  1545-AX38 

Guidance  Under  SectkMi  356  Relating 
to  the  Treatment  of  Nonqualified 
Preferred  Stock  and  Other  Preferred 
Stock  in  Certain  Exchanges  and 
Distributions 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  providing 
guidance  relating  to  nonqualified 
preferred  stock.  The  proposed 
regulations  address  the  effective  date  of 
the  definition  of  nonqualified  preferred 
stock  and  the  treatment  of  nonqualified 
preferred  stock  and  similar  preferred 
stock  received  by  shareholc^rs  in 
certain  reorganizations  and 
distributions.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  or  electronic  contments 
and  requests  to  speak  (with  outlines  of 
oral  comments)  at  a  public  hearing 
scheduled  for  10  a.m..  May  31,  2000, 
must  be  received  by  May  10,  2000. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 05089-99), 
Room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
105089-99),  Comier's  Desk,  hiternal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 


tax_regs/regslist.html.  The  public 
hearing  will  be  held  in  the  NYU 
Classroom,  Room  2615,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Richard  E.  Coss.  (202)  622-7790; 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  LaNita  Van  Dyke,  (202)  622- 
7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  dociunent  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
sections  354,  355,  356.  and  1036  of  the 
Internal  Revenue  Code  (the  Code). 
Section  1014  of  the  Taxpayer  Relief  Act 
of  1997  (TRA  of  1997),  Public  Uw  105- 
34,  enacted  on  August  5,  1997,  amended 
sections  351,  354,  355,  356,  and  1036  of 
the  Code.  As  amended,  these  sections, 
in  general,  provide  that  nonqualified 
preferred  stock  (as  defined  in  section 
351(g)(2))  (NQPS)  received  in  an 
exchange  or  distribution  will  not  be 
treated  as  stock  or  securities  but, 
instead,  will  be  treated  as  "other 
property"  or  "boot."  As  a  result,  the 
receipt  of  NQPS  in  a  transaction 
occurring  after  the  NQPS  provisions  are 
effective  will,  imless  a  specified 
exception  applies,  result  in  gain  (or,  in 
some  instances,  loss)  recognition. 
Section  351(g)(4)  provides  authority  to 
issue  regulations  to  carry  out  the 
purposes  of  these  provisions. 

Section  351(g)(2)(A)  defines  NQPS  as 
preferred  stock  if  (1)  the  holder  has  the 
right  to  require  the  issuer  or  a  related 
person  to  redeem  or  purchase  the  stock, 
(2)  the  issuer  or  a  related  person  is 
required  to  redeem  or  purchase  the 
stock,  (3)  the  issuer  or  a  related  person 
has  the  right  to  redeem  or  purchase  the 
stock  and,  as  of  the  issue  date,  it  is  more 
likely  than  not  that  such  right  will  be 
exercised,  or  (4)  the  dividend  rate  on  the 
stock  varies  in  whole  or  in  part  (directly 
or  indirectly)  with  reference  to  interest 
rates,  commodity  prices,  or  other  similar 
indices.  Factors  (1),  (2),  and  (3)  above 
will  cause  an  instrument  to  be  NQPS 
only  if  the  right  or  obligation  may  be 
exercised  within  20  years  of  the  date  the 
instrument  is  issued  and  such  right  or 
obligation  is  not  subject  to  a 
contingency  which,  as  of  the  issue  date, 
makes  remote  the  likelihood  of  the 
redemption  or  purchase. 

These  rights  or  obligations  do  not 
cause  preferred  stock  to  be  NQPS  in 
certain  circumstances  described  in 
section  351(g)(2)(f).  In  one  such 
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exception,  con  ained  in  section 
351{g)(2){C)(i){  I),  a  redemption  or 
purchase  right  shall  not  cause  stock  to 
be  NQPS  if  the  stock  containing  the 
right  is  transfe;  red  in  connection  with 
the  performani  e  of  services  for  the 
issuer  or  a  rela  :ed  person  (and 
represents  reas  onable  compensation), 
and  the  right  n  lay  be  exercised  only 
upon  the  hold*  t's  separation  from 
service. 

The  NQPS  p  rovisions  also  provide 
certain  except!  ans  to  the  treatment  of 
NQPS  as  boot.  Under  sections 
354(a)(2)(C),  3li5(a)(3)(D),  and  356(e)(2), 
NQPS  is  treate  1  as  stock,  and  not  other 
property,  in  cases  where  the  NQPS  is 
received  in  exchange  for,  or  in  a 
distribution  w  th  respect  to,  NQPS.  As 
a  result,  the  ret  :eipt  of  NQPS  in 
exchange  for  ^  QPS  will  not  result  in 
gain  or  loss  re<  ognition. 

Under  prior  law,  preferred  stock 
generally  did  i  ot  constitute  boot  in  a 
reorganization  or  in  a  distribution  under 
section  355  of  the  Code.  The  legislative 
history  of  the  1 JQPS  provisions 
indicates  that  ^^ongress  was  concerned 
about  nonreco  jnition  transactions  in 
which  a  securi '  preferred  stock 
instrument  is  i  eceived  in  exchange  for 
common  stock  or  riskier  preferred  stock. 
The  committe(  i  reports  state  that 
"[clertain  pref  srred  stocks  have  been 
widely  used  ii  corporate  transactions  to 
afford  taxpaye  rs  non-recognition 
treatment,  eve  i  though  the  taxpayers 
may  receive  re  latively  secure 
instruments  ir  exchange  for  relatively 
risky  investmt  nts."'  and  that  "(t]he 
Committee  be  ieves  that  when  such 
preferred  stoc  :  instnmients  are  received 
in  certain  transactions,  it  is  appropriate 
to  view  such  i  istruments  as  taxable 
consideration  since  the  investor  has 
often  obtainec  a  more  secure  form  of 
investment."  1  l.R.  Rep.  No.  148,  105th 
Cong.,  1st  Ses  ;.  472  (1997);  S.  Rep.  33. 
105th  Cong.,  1  st  Sess.  (1997). 

The  NQPS  j  rovisions  apply  to 
transactions  a  ter  June  8,  1997,  but  will 
not  apply  to  a  ly  transaction  (1)  made 
pursuant  to  a  vritten  agreement  which 
was  binding  c  ti  such  date  and  at  all 
times  thereaft  ;r,  (2)  described  in  a 
ruling  request  submitted  to  the  IRS  on 
or  before  such  date,  or  (3)  described  in 
a  public  anno  ancement  or  filing  with 
the  Securities  and  Exchange 
Commission  (  n  or  before  such  date. 
Section  1014(  1  of  TRA  of  1997. 

A  temporar  f  regulation  published  as 
T.D.  8753  in  t  le  Federal  Register  on 
January  6,  19!  i8,  provides  that, 
notwithstand  ng  contemporaneously 
issued  final  r<  gulations  treating  certain 
rights  to  acqu  re  stock  as  securities  that 
can  be  receiv(  d  tax-free  in 
reorganizatioi  is  and  section  355 


distributions,  a  right  to  acquire  NQPS 
received  in  exchange  for  stock  other 
than  NQPS  (or  for  a  right  to  acquire 
stock  other  than  NQPS)  will  not  be 
treated  as  a  security,  and  that  NQPS 
received  in  exchange  for  stock  other 
than  NQPS  (or  for  a  right  to  acquire 
stock  other  than  NQPS)  will  not  be 
treated  as  stock  or  a  security.  The 
temporary  regulation  added  §  1.356-6T, 
and  applies  to  NQPS  (or  a  right  to 
acquire  such  stock)  received  in 
connection  with  a  transaction  occurring 
on  or  after  March  9,  1998  (other  than 
transactions  described  in  section 
1014(f)(2)  of  TRA  of  1997). 

Explanation  of  Provisions 

The  proposed  regulations  address 
three  technical  issues  relating  to  the 
question  of  whether  certain  preferred 
stock  instnmients  qualify  as  NQPS. 

The  first  issue  addressed  by  the 
proposed  regulations  is  whether  stock 
described  in  section  351(g)(2)  that  was 
issued  in  a  transaction  on  or  before  June 
8,  1997,  qualifies  as  NQPS  (even  though 
the  receipt  of  such  stock  would  not  have 
been  boot  because  the  transaction  in 
which  it  was  received  occurred  prior  to 
the  NQPS  provisions'  effective  date). 
Although  die  NQPS  provisions 
generally  are  effective  with  respect  to 
transactions  occurring  after  June  8, 
1997,  neither  the  effective  date 
provisions  of  section  1014(f)  of  TRA  of 
1997  nor  the  legislative  history  of  the 
NQPS  provisions  addresses  this  issue. 

The  proposed  regulations  provide  that 
stock  described  in  section  351(g)(2)  is 
NQPS  regardless  of  the  date  on  which 
the  stock  is  issued.  The  IRS  and 
Treasury  believe  that  this  represents  the 
proper  interpretation  of  the  NQPS 
provisions;  a  contrary  interpretation 
would  give  rise  to  results  that  are 
inconsistent  with  other  NQPS 
provisions  and  their  underlying  policy. 

For  example,  assume  that  corporation 
(T)  issues  preferred  stock  described  in 
section  351(g)(2)  to  shareholder  (X)  in 
1996,  and  that  X  surrenders  the  T  stock 
and  receives  NQPS  of  acquiring 
corporation  (P)  in  a  reorganization 
occurring  after  June  8, 1997  (when  the 
NQPS  provisions  are  effective).  If  the  T 
preferred  stock  received  in  1996  is  not 
NQPS,  X  will  recognize  gain  (if  any)  on 
the  exchange.  This  result  is 
unwarranted,  because  X  is  not  receiving 
a  more  secure  type  of  investment  for  a 
relatively  risky  type  of  investment,  and 
exchanges  of  NQPS  for  NQPS  are 
otherwise  governed  by  the 
nonrecognition  rules  of  sections  354, 
355,  and  356. 

The  second  issue  addressed  by  the 
proposed  regulations  is  the  treatment  of 
NQPS  received  in  a  reorganization  in 


exchange  for  (or  in  a  distribution  with 
respect  to)  preferred  stock  that  is  not 
NQPS  solely  because,  at  the  time  the 
original  stock  was  issued,  a  redemption 
or  purchase  right  was  not  exercisable 
imtil  after  a  20-year  period  beginning  on 
the  issue  date,  or  a  redemption  or 
purchase  right  was  exercisable  within  a 
20-year  period  but  was  subject  to  a 
contingency  which  made  remote  the 
likelihood  of  the  redemption  or 
piut:hase,  or,  in  the  case  of  an  issuer's 
right  to  redeem  or  purchase  stock 
described  in  section  35l(g)(2)(A)(iii), 
was  unlikely  to  be  exercised  within  a 
20-year  period  beginning  on  the  issue 
date  (or  because  of  any  combination  of 
these  reasons).  To  illustrate,  assume  that 
after  June  8,  1997,  T  issues  preferred 
stock  to  X  that  permits  the  holder  to 
require  T  to  redeem  the  stock  on 
demand,  but  not  before  the  stock  is  held 
for  22  years.  Assume  that  seven  years 
later,  the  T  stock  is  exchanged  in  a 
reorganization  for  P  preferred  stock  with 
substantially  identical  terms  that 
permits  the  holder  to  require  P  to 
redeem  the  stock  after  15  years. 

Technically,  this  transaction  could  be 
viewed  as  a  taxable  exchange  because  X 
is  receiving  P  stock  that  meets  the 
definition  of  NQPS  in  exchange  for  T 
stock  that  is  not  NQPS  (QPS).  However, 
the  IRS  and  Treasury  believe  that 
nonrecognition  treatment  is  appropriate 
because  the  P  stock  represents  a 
continuation  of  the  original  investment 
in  the  T  stock. 

The  proposed  regulations  provide  a 
rule  that  treats  the  P  stock  received  in 
such  transactions  as  QPS  if  the  P  stock 
is  substantially  identical  to  the  T 
preferred  stock  surrendered  (or  the  T 
stock  on  which  a  distribution  is  made). 
The  substantially  identical  requirement 
is  necessary  to  ensure  that  this  rule  does 
not  permit  the  NQPS  provisions  to  be 
circumvented  through  exchanges  of  QPS 
for  more  secure  NQPS.  The  P  stock  is 
considered  to  be  substantially  identical 
to  the  T  stock  if  two  conditions  are  met. 
The  first  condition  is  that  the  P  stock 
does  not  contain  any  terms  which,  in 
relation  to  the  terms  of  the  T  stock, 
decrease  the  period  in  which  a 
redemption  or  purchase  right  will  be 
exercised,  increase  the  likelihood  that 
such  a  right  will  be  exercised,  or 
accelerate  the  timing  of  the  returns  from 
the  stock  instrument  (including  the 
receipt  of  dividends  or  other 
distributions).  The  second  condition  is 
that,  as  a  result  of  the  receipt  of  P  stock 
in  the  transaction,  the  exercise  of  the 
right  or  obligation  does  not  become 
more  likely  than  not  to  occur  within  a 
20-year  period  beginning  on  the  issue 
date  of  the  T  stock.  To  illustrate  the  two 
conditions,  if  the  P  stock  contains  a 
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term  that  permits  the  stock  to  be 
redeemed  before  the  date  on  which  the 
T  stock  could  be  redeemed,  or  if,  at  the 
time  of  the  transaction,  the  T  stock  is 
not  more  likely  than  not  to  be  redeemed 
within  a  20-year  period  beginning  on 
the  issue  date  of  the  T  stock  but  the  P 
stock  is  more  likely  than  not  to  be 
redeemed  within  a  20-year  period 
beginning  on  the  issue  date  of  the  T 
stock,  the  P  stock  is  not  substantially 
identical  to  the  T  stock. 

Under  this  rule,  the  P  stock  received 
will  continue  to  be  treated  as  QPS  in 
subsequent  transactions,  and  similar 
principles  will  apply  to  those 
transactions.  For  example,  if  the  P  stock 
is  later  exchanged  in  a  reorganization 
for  substantially  identical  stock  of 
another  acquiring  corporation,  the 
acquiring  corporation  stock  will  also  be 
treated  as  QPS.  However,  if  the  P  stock 
is  later  exchanged  for  stock  described  in 
section  351(g)(2)  that  is  not  substantially 
identical,  the  receipt  of  the  stock  will  be 
treated  as  boot. 

The  third  issue  addressed  by  the 
proposed  regulations  is  how  to  interpret 
the  provision  that  exempts  from  the 
definition  of  NQPS  certain  preferred 
stock  containing  a  piut;hase  or 
redemption  right  that  may  only  be 
exercised  on  the  holder's  separation     ' 
from  service  (compensation  stock).  To 
be  exempted  from  the  definition  of 
NQPS  under  this  provision,  stock  must 
be  "transferred  in  connection  with  the 
performance  of  services"  and  must 
represent  "reasonable  compensation."  A 
commentator  has  questioned  how  these 
requirements  apply  in  the  context  of  a 
reorganization  or  distribution.  The 
concern  is  that,  when  an  employee  of  T 
receives  P  preferred  stock  in  a 
,  reorganization  in  exchange  for  T  stock 
of  equal  value,  the  P  stock  received 
could  be  considered  transferred  in 
exchange  for  stock  (rather  than  for 
services),  or  could  be  considered  not  to 
represent  reasonable  compensation 
(because  the  P  stock  received  in  the 
equal  value  exchange  represents  no 
additional  compensation  to  the 
employee).  The  legislative  history  of  the 
NQPS  provisions  does  not  address  these 
ambiguities. 

The  IRS  and  Treasury  believe  that  the 
exemption  for  compensation  stock  is 
intended  to  apply  in  situations  where  an 
employee  previously  received 
compensation  stock  and  then  siurenders 
that  stock  in  a  reorganization  in 
exchange  for  new  compensation  stock 
containing  a  similar  purchase  or 
redemption  right  that  can  only  be 
exercised  upon  separation  from  service. 
The  proposed  regulations  provide  a  rule 
that  treats  the  P  preferred  stock  received 
in  such  transactions  as  satisfying  the 


"transferred  in  connection  with  the 
performance  of  services"  and  the 
"reasonable  compensation" 
requirements  if  the  T  stock  surrendered 
(or  the  T  stock  on  which  a  distribution 
is  made)  was  originally  transferred  to 
the  T  employee  in  connection  with  the 
performance  of  services  and  represented 
reasonable  compensation  at  the  time  of 
the  transfer.  This  rule  applies  regardless 
of  whether  the  T  stock  is  common  or 
preferred  stock.  No  inference  is 
intended  regarding  the  meaning  of  the 
phrases  "transferred  in  connection  with 
the  performance  of  services"  and 
"reasonable  compensation"  for 
purposes  other  than  the  exemption  from 
the  definition  of  NQPS  in  section 
351(g)(2)(C)(i)(n). 

The  proposed  regulations  also  provide 
that  the  principles  of  the  rules  described 
above  apply  to  transactions  involving 
rights  to  acquire  NQPS  that  are  subject 
to§1.356-6T. 

Proposed  Efiective  Date 

The  proposed  regulations  are 
proposed  to  be  effective  for  transactions 
on  the  date  that  final  regulations  are 
published  in  the  Federal  Register. 
Notwithstanding  the  prospective 
effective  date  of  the  proposed 
regulations,  the  IRS  and  Treasiuy 
believe  that  the  regulations  prescribe  the 
proper  treatment  of  the  transactions 
they  address,  and  the  IRS  generally  will 
not  challenge  return  positions 
consistent  with  the  regulations. 
However,  a  transaction  involving  rights 
to  acquire  NQPS  that  occurs  before  the 
effective  date  of  §  1.356-6T  will  be 
treated  in  accordance  with  the  law 
governing  rights  to  acquire  stock  in 
effect  at  that  time. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedures 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  hitemal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 


consideration  will  be  given  to  any 
written  conunents  (preferably  a  signed 
original  and  eight  (8)  copies,  if  written) 
that  are  submitted  timely  (in  the  manner 
described  in  the  ADDRESSES  portion  of 
this  preamble)  to  the  IRS.  The  IRS  and 
Treasiuy  spscifically  request  comments 
on  the  clarity  of  the  proposed 
regulations  and  how  the  regulations 
may  be  made  easier  to  understand.  All 
comments  will  be  available  for  pubUc 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  May  31.  2000,  beginning  at  10  a.m.. 
in  the  NYU  Classroom,  Room  2615. 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  hearing  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  request  to  speak,  and  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  May  10,  2000. 
A  period  of  10  minutes  vdll  be  allotted 
to  each  person  for  making  comments. 
An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Richard  E.  Coss. 
Office  of  Assistant  Chief  Counsel 
(Corporate).  However,  other  personnel 
from  the  IRS  and  Treasury  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Fart  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1 .  The  authority  citation  for 
part  1  is  amended  by  adding  the 
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following  entries 
read  in  part  as 


in  numerical  order  to 
allows: 


Authority:  26 

Section  1.354- 
U.S.C.  351(g)(4). 

Section  1.355- 
U.S.C.  351(g)(4). 

Section  1.356- 
U.S.C.  351(g)(4) 

Section  1.1036fl 
U.S.C.  351(g)(4). 


Par.  2.  Sectiop 
adding 


§1.354-1 
securities  in 
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also  issued  under  26 


1.354-1  is  amended  by 
paragraph  (fl  as  follows: 


Exchinges  of  stock  and 
certain  reorganizations. 


(f)  Nonqualif  ed  preferred  stock.  See 
§  1.356-7(a)  an  1  (b)  for  the  treatment  of 
nonqualified  pi  eferred  stock  (as  defined 
in  section  351  (|  )(2))  received  in  certain 
exchanges  for  r  onqualified  preferred 
stock  or  preferrsd  stock.  See  §  1.35&- 
7(c)  for  the  trea  iment  of  preferred  stock 
received  in  cerl  ain  exchanges  for 
common  or  pre  "erred  stock  described  in 
section  351(g)(;  )(C)(i)(II). 

Par.  3.  Section  1.355-1  is  amended  by 
adding  paragraph  (d)  as  follows: 

§  1 .355-1     Distrbutions  of  stock  and 
securities  of  a  centrolled  corporation. 

***** 

(d)  Nonquali  ied  preferred  stock.  See 
§  1.356-7(a)  an  1  (b)  for  the  treatment  of 
nonqualiHed  p  eferred  stock  (as  defined 
in  section  35 1(  ;)(2))  received  in  certain 
exchanges  for  ( ar  in  certain  distributions 
with  respect  to  nonqualified  preferred 
stock  or  prefen  ed  stock.  See  §  1.356- 
7(c)  for  the  trea  tment  of  the  receipt  of 
preferred  stock  in  certain  exchanges  for 
(or  in  certain  d  stributions  with  respect 
to)  common  or  preferred  stock  described 
in  section  351{;)(2)(C)(i)(II). 

Par.  4.  Secti(  n  1.356-7  is  added  to 
read  as  follows : 

§  1 .356-7    Rules  for  treatment  of 
nonqualified  preferred  stock  and  other 
preferred  stock  eceived  In  certain 
transactions. 

(a)  Stock  i'ssi  ed  prior  to  effective  date. 
Stock  describe  1  in  section  351(g)(2)  is 
nonqualified  p  referred  stock  (NQPS) 
regardless  of  tl  e  date  on  which  the 
stock  is  issued  However,  sections 
351(g).  354(aM  :)(C),  355(a)(3)(D),  356(e), 
and  1036(b)  dc  not  apply  to  any 
transaction  oc<  urring  prior  to  June  9. 
1997,  or  to  an\  transaction  occurring 
after  June  8.  l\  97,  that  is  described  in 
section  1014{f  (2)  of  the  Taxpayer  Relief 
Act  of  1997,  P  iblic  Law  105-34,  111 
Stat.  788,921. 

(b)  Receipt  c  f  preferred  stock  in 
exchange  for  ( )r  distribution  on) 
substantially  i  lentical  preferred  stock 
(1)  General  m  e.  For  purposes  of 
sections  354(a  (2){C)(i),  355(a)(3)(D),  and 


356(e)(2),  preferred  stock  is  not  NQPS, 
even  though  it  is  described  in  section 
351(g)(2),  if  it  is  received  in  exchange 
for  (or  in  a  distribution  with  respect  to) 
preferred  stock  (the  original  preferred 
stock)  that  is  not  NQPS  (QPS). 
provided — 

(i)  The  original  preferred  stock  is  QPS 
solely  because,  on  its  issue  date,  a  right 
or  obligation  described  in  clause  (i),  (ii), 
or  (iii)  of  section  351(g)(2)(A)  was  not 
exercisable  until  after  a  20-year  period 
beginning  on  the  issue  date,  the  right  or 
obligation  was  exercisable  within  the 
20-year  period  beginning  on  the  issue 
date  but  was  subject  to  a  contingency 
which  made  remote  the  likelihood  of 
the  redemption  or  purchase,  or  the 
issuer's  (or  a  related  party's)  right  to 
redeem  or  purchase  the  stock  was  not 
more  likely  than  not  to  be  exercised 
within  a  20-year  period  beginning  on 
the  issue  date,  or  because  of  any 
combination  of  these  reasons;  and 

(ii)  the  stock  received  is  substantially 
identical  to  the  original  preferred  stock. 

(2)  Substantially  identical.  The  stock 
received  is  substantially  identical  to  the 
original  preferred  stock  if — 

(i)  the  stock  received  does  not  contain 
any  term  or  terms  which,  in  relation  to 
any  term  or  terms  of  the  original 
preferred  stock,  decrease  the  period  in 
which  a  right  or  obligation  described  in 
clause  (i),  (ii),  or  (iii)  of  section 
351(g)(2)(A)  may  be  exercised,  increase 
the  likelihood  that  such  a  right  or 
obligation  may  be  exercised,  or 
accelerate  the  timing  of  the  returns  from 
the  stock  instrument,  including  the 
timing  of  actual  or  deemed  dividends  or 
other  distributions  received  on  the 
stock;  and 

(B)  as  a  result  of  the  exchange  or 
distribution,  exercise  of  the  right  or 
obligation  does  not  become  more  likely 
than  not  to  occur  within  a  20-year 
period  beginning  on  the  issue  date  of 
the  original  preferred  stock. 

(3)  Treatment  of  stock  received.  The 
stock  received  will  continue  to  be 
treated  as  QPS  in  subsequent   - 
transactions  involving  such  stock,  and 
the  principles  of  this  paragraph  (b) 
apply  to  such  transactions  as  though  the 
stock  received  is  the  original  preferred 
stock  issued  on  the  same  date  as  the 
original  preferred  stock. 

(c)  Stock  transferred  for  services.  For 
purposes  of  sections  354(a)(2){C)(i), 
355(a)(3)(D),  and  356(e)(2),  preferred 
stock  containing  a  right  or  obligation 
described  in  clause  (i),  (ii)  or  (iii)  of 
section  351(g)(2)(A)  that  is  exercisable 
only  upon  the  holder's  separation  from 
service  from  the  issuer  or  a  related 
person  (as  described  in  section 
351(g)(3)(B))  will  be  treated  as 
transferred  in  coimection  with  the 


performance  of  services  (and 
representing  reasonable  compensation) 
within  the  meaning  of  section 
351(g)(2)(C)(i)(II),  if  such  preferred  stock 
is  received  in  exchange  for  (or  in  a 
distribution  with  respect  to)  existing 
stock  containing  a  similar  right  or 
obligation  (exercisable  only  upon 
separation  from  service)  and  the  existing 
stock  was  transferred  in  cormection 
with  the  performance  of  services  for  the 
issuer  or  a  related  person  (and 
represented  reasonable  compensation 
when  transferred).  In  applying  the  rules 
relating  to  NQPS,  the  preferred  stock 
received  will  continue  to  be  treated  as 
transferred  in  connection  with  the 
performance  of  services  (and 
representing  reasonable  compensation) 
in  subsequent  transactions  involving 
such  stoclc,  and  the  principles  of  this 
paragraph  (c)  apply  to  such  transactions. 

(d)  Rights  to  acquire  stock.  For 
purposes  of  §  1.356-6T,  the  principles 
of  paragraphs  (a),  (b),  and  (c)  of  this 
section  apply. 

(e)  Examples.  The  following  examples 
illustrate  paragraphs  (a),  (b),  and  (c)  of 
this  section.  For  purposes  of  the 
examples  in  this  paragraph  (e),  T  and  P 
are  corporations,  A  is  a  shareholder  of 
T,  and,  except  for  in  Example  1,  A 
surrenders  and  receives  (in  addition  to 
the  stock  exchanged  in  the  examples) 
common  stock  in  the  reorganizations 
described. 

Example  1.  In  1995,  A  transfers  property  to 
T  and  receives  T  preferred  stock  that  is 
described  in  section  351(g)(2)  in  a  transaction 
under  section  351.  In  2002,  pursuant  to  a 
reorganization  under  section  368(a)(1)(B),  A 
surrenders  the  T  preferred  stock  in  exchange 
for  P  NQPS.  Under  paragraph  (a)  of  this 
section,  the  T  preferred  stock  issued  to  A  in 
1995  is  NQPS.  However,  because  section 
351(g)  does  not  apply  to  transactions 
occurring  before  June  9,  1997,  the  T  NQPS 
was  not  "other  property"  within  the  meaning 
of  section  351(b)  when  issued  in  1995.  Under 
sections  354(a)(2)(C)  and  356(e)(2),  the  P 
NQPS  received  by  A  in  2002  is  not  "other 
property"  within  the  meaning  of  section 
356(a)(1)(B)  because  it  is  received  in 
exchange  for  NQPS. 

Example  2.  T  issues  QPS  to  A  on  January 
1 ,  2000  that  is  not  NQPS  solely  because  the 
holder  cannot  require  T  to  redeem  the  stock 
until  January  1,  2022.  In  2007,  pursuant  to  a 
reorganization  under  section  368(a)(1)(A)  in 
which  T  merges  into  P,  A  surrenders  the  T 
preferred  stock  in  exchange  for  P  preferred 
stock  with  terms  that  are  identical  to  the 
terms  of  the  T  preferred  stock,  including  the 
term  that  the  holder  cannot  require  the 
redemption  of  the  stock  until  January  1, 
2022.  Because  the  P  stock  and  the  T  stock 
have  identical  tenns,  and  because  the 
redemption  did  not  become  more  likely  than 
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not  to  occur  within  the  20-year  period  that 
begins  on  January  1 ,  2000  (which  is  the  issue 
date  of  the  T  preferred  stock)  as  a  resuh  of 
the  exchange,  under  paragraph  (b)  of  this 
section,  the  P  preferred  stock  received  by  A 
is  treated  as  QPS.  Thus,  the  P  preferred  stock 
received  is  not  "other  property"  within  the 
meaning  of  section  356(a)(1)(B). 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that,  in  addition,  in  2010, 
pursuant  to  a  recapitalization  of  P  under 
section  368(a)(1)(E),  A  exchanges  the  P 
preferred  stock  above  for  P  NQPS  that 
permits  the  holder  to  require  P  to  redeem  the 
stock  in  2020.  Under  paragraph  (b)  of  this 
section,  the  P  preferred  stock  surrendered  by 
A  is  treated  as  QPS.  Because  the  P  preferred 
stock  received  by  A  in  the  recapitalization  is 
not  substantially  identical  to  the  P  preferred 
stock  surrendered,  the  P  preferred  stock 
received  by  A  is  not  treated  as  QPS.  Thus, 
the  P  preferred  stock  received  is  "other 
property"  within  the  meaning  of  section 
356(a)(1)(B). 

Example  4.  T  issues  preferred  stock  to  A 
on  January  1,  2000  that  permits  the  holder  to 
require  T  to  redeem  the  stock  on  January  1, 
2018,  or  at  any  time  thereafter,  but  which  is 
not  NQPS  solely  because,  as  of  the  issue  date, 
the  holder's  right  to  redeem  is  subject  to  a 
contingency  which  makes  remote  the 
likelihood  of  redemption  on  or  before 
January  1,  2020.  In  2007,  pursuant  to  a 
reorganization  under  section  368(a)(1)(A)  in 
which  T  merges  into  P,  A  surrenders  the  T 
preferred  stock  in  exchange  for  P  preferred 
stock  with  terms  that  are  identical  to  the 
terms  of  the  T  preferred  stock.  Immediately 
before  the  exchange,  the  contingency  to 
which  the  holder's  right  to  cause  redemption 
of  the  T  stock  is  subject  makes  remote  the 
likelihood  of  redemption  before  January  1, 
2020,  but  the  P  stock,  although  subject  to  the 
same  contingency,  is  more  likely  than  not  to 
be  redeemed  before  January  1 ,  2020.  Because, 
as  a  result  of  the  exchange  of  T  stock  for  P 
stock,  the  exercise  of  the  redemption  right 
became  more  likely  than  not  to  occur  within 
the  20-year  period  beginning  on  the  issue 
date  of  the  "f  preferred  stock,  the  P  preferred 
stock  received  by  A  is  not  substantially 
identical  to  the  T  stock  surrendered,  and  is 
not  treated  as  QPS.  Thus,  the  P  preferred 
stock  received  is  "other  property"  within  the 
meaning  of  section  356(a)(1)(B). 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  that,  immediately  before 
the  merger  of  T  into  P  in  2007,  the 
contingency  to  which  the  holder's  right  to 
cause  redemption  of  the  T  stock  is  subject 
makes  it  more  likely  than  not  that  the  "T  stock 
will  be  redeemed  before  January  1,  2020. 
Because  exercise  of  the  redemption  right  did 
not  become  more  likely  than  not  to  occur 
within  the  20-year  period  beginning  on  the 
issue  date  of  the  T  preferred  stock  as  a  result 
of  the  exchange,  the  P  preferred  stock 
received  by  A  is  substantially  identical  to  the 
T  stock  surrendered,  and  is  treated  as  QPS. 
Thus,  the  P  preferred  stock  received  is  not 
"other  property"  within  the  meaning  of 
section  356(a)(1)(B). 

Example  6.  A  is  an  employee  of  T.  In 
connection  with  A's  performance  of  services 
for  T,  T  transfers  to  A  in  2000  an  amount  of 


T  common  stock  that  represents  reasonable 
compensation.  The  T  common  stock  contains 
a  term  granting  A  the  right  to  require  T  to 
redeem  the  common  stock,  but  only  upon  A's 
separation  from  service  from  T.  In  2005, 
pursuant  to  a  reorganization  under  section 
368(a)(1)(A)  in  which  T  merges  into  P,  A 
receives,  in  exchange  for  A's  T  common 
stock,  P  preferred  stock  granting  a  similar 
redemption  right  upon  A's  separation  from 
P's  service.  Under  paragraph  (c)  of  this 
section,  the  P  preferred  stock  received  by  A 
is  treated  as  transferred  in  connection  with 
the  performemce  of  services  (and  representing 
reasonable  compensation)  within  the 
meaning  of  section  351(g)(2)(C)(i)(II).  Thus, 
the  P  preferred  stock  received  by  A  is  QPS. 

(f)  Effective  dates.  This  section 
applies  to  transactions  occurring  on  or 
after  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register. 

Par.  5.  Section  1.1036-1  is  amended 
by  adding  paragraph  (d)  as  follows: 

§  1 .1 036-1    Stock  for  stock  of  the  same 
corporation. 

***** 

(d)  Nonqualified  preferred  stock.  See 
§  1.356-7(a)  for  the  applicability  of  the 
definition  of  nonqualified  preferred 
stock  in  section  351(g)(2)  for  stock 
issued  prior  to  June  9,  1997,  and  for 
stock  issued  in  transactions  occurring 
after  June  8, 1997,  that  are  described  in 
section  1014(f)  of  the  Taxpayer  Relief 
Act  of  1997,  Public  Law  105-34,  111 
Stat.  788,921. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  00-1529  Filed  1-21-00  11:59  am] 

HLUNG  CODE  438(M>1-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IN87-1b;FRL-6527-9] 

Approval  of  Post-1996  Rate  of 
Progress  Plan:  Indiana 

agency:  Environmental  Protection 
Agency  (EPA).  »* 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  approve 
Indiana's  Post-1996  Rate  of  Progress 
Plan  for  Lake  and  Porter  Counties, 
Indiana,  submitted  on  December  17, 
1997,  and  January  22,  1998.  The  Plan 
identifies  volatile  organic  compound 
control  measiu^s  and  documents 
projections  that  those  measures  provide 
3%  per  year  (9%  total)  emission 
reductions  in  Lake  and  Porter  Counties 
between  1996  and  1999.  Our  approval 


means  that  EPA  finds  the  State  Plan 
meets  Clean  Air  Act  (Act)  requirements. 
In  the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  request  as  a  direct  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  approving  the 
State's  request  is  set  forth  in  the  direct 
final  ride.  The  direct  final  rule  will 
become  effective  without  fiulher  notice 
unless  the  Agency  receives  relevant 
adverse  written  comment  on  this  action. 
Should  the  Agency  receive  such 
comment,  it  will  publish  a  final  rule 
informing  the  public  that  the  direct  final 
rule  will  not  take  effect  and  such  public 
comment  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  If  no  adverse  written 
comments  are  received,  the  direct  final  ' 
rule  will  take  effect  on  the  date  stated 
in  that  document  and  no  fiulher  activity 
vvrill  be  taken  on  this  proposed  rule.  EPA 
does  not  plan  to  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  February  25,  2000. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at;  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ryan  Bahr,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  353-4366. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Dated:  January  6,  2000. 
Francis  X.  Lyons, 
Regional  Administrator,  Region  5. 
(FR  Doc.  00-1559  Filed  1-25-00:  8:45  am) 
BltXING  COOE  6S60-Sfr-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  S 

[CA  226-0210;  F  RL-6529-2] 

Approval  and  Komulgatlon  of 
ImplMTMntatioti  Plans;  California  State 
Implementation  Plan  Revision;  San 
Joaquin  Vallew  Unified  Air  Pollution 
Control  Distriot,  Sacramento 
Metropolitan  Air  Quality  Management 
District 

AGENCY:  Envirdninental  Protection 
Agency  (EPA). 
action:  Propo^  rule. 


aed  1 


summary:  EPA  is  proposing  to  approve 
revisions  to  th*  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
and  Sacramento  Metropolitan  Air 
Quality  Management  District  portions  of 
the  California  $tate  Implementation 
Plan  (SIP).  Thdse  revisions  concern  the 
control  of  volmile  organic  compound 
(VCXi:)  emissions  from  gasoline  transfer 
into  stationary  storage  container, 
delivery  vessels  and  bulk  plants,  and 
from  organic  cnemical  manufacturing 
operations.      I 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regxdate 
emissions  of  vOCs  in  accordance  with 
the  requiremeits  of  the  Clean  Air  Act, 
as  amended  inj  1990  (CAA  or  the  Act). 
EPA's  final  actiion  on  this  proposed  rule 
will  incorporate  these  rules  into  the 
federally  approved  SIP.  EPA  has 
evaluated  each  of  these  rules  and  is 
proposing  to  approve  them  under 

"  lie  CAA  regarding  EPA 
$ubmittals,  SIPs  for 

'  and  secondary  ambient 
idards  and  plan 
3r  nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  February  25,  2000. 
ADDRESSES:  Comments  may  be  mailed 
to:  Andrew  Stjckel,  Rulemaking  Office, 
[AIR-41.  Air  EKvision,  U.S. 
Environmenta  Protection  Agency, 
Region  IX,  75  ^awthome  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  th  B  rules  and  EPA's 
evaluation  rep  ort  of  each  rule  are 
available  for  p  ublic  inspection  at  EPA's 
Region  IX  offi  :e  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  Iocs  tions: 
California  Air  Resources  Board, 

Stationary  5  lource  Division,  Rule 

Evaluation  section,  2020  "L"  Street, 

Sacramentc ,  CA  95814 
San  Joaquin  \  alley  Unified  Air 

Pollution  C  introl  District,  1999 

Tuolumne  I  Street,  Suite  200,  Fresno, 

CA  93721 


provisions  of ' 
action  on  SIP 
national  prim^ 
air  quality  sta 
requirements 


Sacramento  Metropolitan  Air  Quality 
Management  District,  8411  Jackson 
Road,  Sacramento,  CA  95826. 

FOR  FURTHER  INFORMATION  CONTACT:  Max 

FantiUo,  Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 
Telephone:  (415)  744-1183. 
SUPPLEMENTARY  MFORMATKW: 

L  Applicability 

The  rules  being  proposed  for  approval 
into  the  California  SIP  include:  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District's  (SJVUAPCD)  Rule 
4621,  Gasoline  Transfer  into  Stationary 
Storage  Containers,  Delivery  Vessels, 
and  Bulk  Plants;  and  Sacramento 
Metropolitan  Air  Quality  Management 
District's  (SMAQMD)  Rule  464,  Organic 
Chemical  Manufacturing  Operations. 
These  rules  were  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  August  21,  1998  and  May  13, 
1999  respectively. 

n.  Background 

On  March  3, 1978,  EPA  promidgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the 
San  Joaquin  Valley  Area  and  the 
Sacramento  Metropolitan  Area.  43  FR 
8964;  40  CFR  81.305.  On  May  26, 1988, 
EPA  notified  the  Governor  of  California, 
piusuant  to  section  110(a)(2)(H)  of  the 
pre-amended  Act,  that  the  above 
districts'  portions  of  the  California  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15, 1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  101-549. 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies.  Section 
182(a)(2)(A)  applies  to  areas  designated 
as  nonattainment  prior  to  enactment  of 
the  amendments  and  classified  as 
marginal  or  above  as  of  the  date  of 
enactment.  It  requires  such  areas  to 
adopt  and  correct  RACT  rules  pursuant 
to  pre-amended  section  172(b)  as 
interpreted  in  pre-amendment 
guidance.!  EPA's  SIP-Call  used  that 


guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  San  Joaquin  Valley  Area  is 
classified  as  serious;  the  Sacramento 
Metropolitan  Area  is  classified  as 
severe;  ^  therefore,  these  areas  were 
sub)ect  to  the  RACT  fix-up  requirement 
and  the  May  15, 1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  August  29, 
1998  and  May  13, 1999,  including  the 
rules  being  acted  on  in  this  document. 
This  dociunent  addresses  EPA's 
proposed  action  for  SJVUAPCD  Rule 
4621,  Gasoline  Transfer  into  Stationary 
Storage  Containers,  Delivery  Vessels, 
and  Bulk  Plants,  and  SMAQMD  Rule 
464,  Organic  Chemical  Manufacturing 
Operations.  SJVUAPCD  adopted  Rule 
4621  on  June  18, 1998  and  SMAQMD 
adopted  Rule  464  on  July  23, 1998. 
These  submitted  rules  were  found  to  be 
complete  on  October  2, 1998  (Rule 
4621)  and  June  10, 1999  (Rule  464) 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51 
Appendix  V  ^  and  are  being  proposed 
for  approval  into  the  SIP. 

SJVUAPCD's  Rule  4621  conti-ols  VOC 
emissions  from  gasoline  transfer  into 
stationary  storage  containers,  delivery 
vessels,  and  bulk  plants;  and 
SMAQMD's  Rule  464  controls  VOC 
emissions  from  organic  chemical 
manufacturing  operations.  VOCs 
contribute  to  the  production  of  groimd- 
level  ozone  and  smog.  The  rules  were 
adopted  as  part  of  each  district's  efforts 
to  achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  rasponse  to  EPA's  SIP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  rules. 

m.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
VOC  nde,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 


concern  RACT,  52  FR  45044  (November  24,  1987); 
issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availabiUty  was 
published  in  the  Federal  Register  on  May  25, 1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

2  San  )oaquin  Valley  Area  retained  its  designation 
lof  nonattainment  and  classified  by  operation  of  law 
pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  56  FR  56694 
(November  6, 1991).  The  Sacramento  Metro  Area 
was  reclassified  from  serious  to  severe  on  June  1, 
1995.  See  60  FR  20237  (April  25,  1995). 

'  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 
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the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  piupose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  soiuce  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  dociunents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
♦  182(a)(2)(A).  The  CTGs  applicable  to 
Rule  4621  are  entitled,  "Control  of 
Hydrocarbons  from  Tank  Gasoline 
Terminals,"  EPA-450/2-77-026  and 
"Control  of  Volatile  Organic  Emissions 
from  Bulk  Gasohne  Plants,"  EPA-450/ 
2-77-035.  There  is  no  single  CTG 
dociunent  applicable  to  Rule  464. 
However,  the  following  CTG  documents 
were  used  as  guidance  in  evaluating  the 
rule:  "Control  of  Volatile  Organic 
Compound  Emissions  from  Reactor 
Processes  and  Distillation  Operations 
Processes  in  the  Sjmthetic  Organic 
Chemical  Manufactiuing  Industry," 
EPA-450/4-91-031,  "Control  of  Volatile 
Organic  Emissions  from  Manufacture  of 
Synthesized  Pharmaceutical 
Manufactxuing  Industry,"  EPA— 450/2- 
78-029,  and  draft  CTG  entitied  "Control 
of  Volatile  Organic  Compound 
Emissions  from  Industrial  Wastewater," 
EPA-453/D-930056.  Other  guidance 
dociunents  used  in  evaluating  Rule  464 
are:  "Control  of  Volatile  Orgamc 
Compoimd  Emissions  from  Batch 
Processes — Alternative  Control 
Techniques  Information  Document,",  40 
CFR  Part  60,  subparts  W,  NNN,  RRR, 
and  40  CFR  Part  63,  subparts  F  and  G. 
Further  interpretations  of  EPA  policy 
are  found  in  the  Blue  Book,  referred  to 
in  footnote  1.  In  general,  these  guidance 
dociunents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

On  May  2,  1996,  EPA  approved  into 
the  SIP  a  version  of  SJVUAPCD  Rule 
4621,  Gasoline  Transfer  into  Stationary 
Storage  Containers,  Delivery  Vessels, 
and  Bulk  Plants  that  had  been  adopted 


by  SJVUAPCD  on  May  20, 1993. 
Revisions  to  this  rule  were  subsequently 
adopted  on  June  18,  1998  and  submitted 
to  EPA  on  August  21,  1999. 
SJVUAPCD's  submitted  Rule  4621, 
Gasoline  Transfer  into  Stationary 
Storage  Containers,  Delivery  Vessels, 
and  Bulk  Plants  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Addition  of  applicability  threshold 
to  tank  capacity  (i.e,  250-19,800 
gallons)  from  Section  5,  Requirements, 
of  the  SIP  approved  version  of  the  rule 
for  clarity; 

•  Addition  of  requirements  for 
inspection,  frequency  of  inspection  and 
repair  response  period; 

•  Addition  ofleak-free  requirements 
for  loading  racks,  aboveground  tanks, 
and  vapor  collection  equipment. 

•  Addition  of  new  recordkeeping 
requirements; 

•  Addition  of  new  provisions,  new 
definitions  and  revisions  of  some,  and 
other  minor  changes  to  improve 
enforceability  and  clarity;  and 

•  Deletion  of  extraneous  provisions 
and  obsolete  requirements  in  the  rule. 

There  is  currentiy  no  version  of 
SMAQMD  Rule  464,  Organic  Chemical 
Manufactiuing  Operations  in  the  SIP. 
The  submitted  is  divided  into  five 
sections  consisting  of  the  following: 

•  General  provisions  which  include 
applicability  and  exemptions; 

•  Definitions  pertinent  to  the  rule; 

•  Standards  for  various  process 
equipment  including:  reactors, 
distillation  columns,  crystallisers, 
evaporators,  dryers,  process  tanks, 
wastewater,  storage  tanks,  and  liquid 
transfer; 

•  Administrative  requirements;  and 

•  Monitoring,  recorakeeping,  and  test 
methods. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
SJVUAPCD's  Rule  4621,  Gasoline 
Transfer  into  Stationary  Storage 
Containers,  Delivery  Vessels,  and  Bulk 
Plants,  and  SMAQMD's  Rule  464. 
Organic  Chemical  Manufacturing 
Operations  are  being  proposed  for 
approval  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  Part  D. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  13132 

Executive  Order  13132,  Federalism, 
(64  FR  43255.  August  10,  1999)  revokes 


and  replaces  Executive  Orders  12612, 
Federalism  and  12875,  Enhancing  the 
Intergovernmental  Partnership. 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
govermnent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incmred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regidation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  imless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States," 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
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preferable  to  ot  ler  potentially  effective 
and  reasonably!  feasible  alternatives 
considered  by  <he  Agency.  This  rule  is 
not  subject  to  ^.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  enviro  omental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  aj  id  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aiffectp  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  govemtnent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  py  the  tribal 
governments,  or  EPA  consults  with 
diose  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  descripl  ion  of  the  extent  of  EPA's 
prior  consultat  ion  with  representatives 
of  affected  tribal  governments,  a 
sununary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Ord^r  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representative  i  of  Indian  tribal 
governments  "  to  provide  meaningful 
and  timely  inp  ut  in  the  developmient  of 
regulatory  poll  cies  on  matters  that 
significantly  o  ■  uniquely  affect  their 
communities.'  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  (jf  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulat|)ry  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  t«  notice  and  comment 
rulemaking  reouirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  signifiqant  economic  impact  on 
a  substantial  dumber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-|  trofit  enterprises,  and 
.   small  govenui  lental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  si  ibstantial  number  of  small 
entities  becau  ie  SIP  approvals  under 
section  110  ai  d  subchapter  I,  part  D  of 
the  Clean  Air  i\ct  do  not  create  any  new 
requirements  3ut  simply  approve 
requirements  iat  the  State  is  already 
imposing.  Th(  refore,  because  the 
Federal  SIP  a]  iproval  does  not  create 


any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  January  14,  2000. 
Nora  McGee, 

Acting  Regional  Administrator.  Region  IX. 
[FR  Doc.  00-1839  Filed  1-25-00;  8:45  am) 

BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[GA-043-1-9g05b;  and  GA-045-1 -9906b; 
FRL-6528-8  ] 

Approval  and  Promulgation  of 
Implementation  Plans;  Georgia: 
Approval  of  Revision  to  Enhanced 
Inspection  and  Maintenance  Portion 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  nUe. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revisions  submitted,  in  two  separate 
packages,  by  the  State  of  Georgia  in 
November  and  December  of  1998.  Both 
submittals  request  revisions  to  the 
enhanced  Inspection  and  Maintenance 
(I/M)  program,  in  accordance  with  the 
requirements  of  Section  110  of  the  Clean 
Air  Act  as  amended  in  1990  (CAA)  and 
section  348  of  the  National  Highway 
Systems  Designation  Act  (NHSDA).  In 
total,  these  submittals  request  revisions 
to  modify  the  following  sections: 
"Emission  Inspection  Procedures," 
"Inspection  Station  Requirements," 
"Certificate  of  Emissions  Inspection," 
"Definitions,"  "Waivers,"  "Inspection 
Fees,"  and  the  "Accelerated  Simulated 
Mode  (ASM)  Start-up  Standards"  found 
in  Appendix  H  of  the  Enhanced  I/M 
Test  Equipment,  Procedures,  and 
Specifications — Phase  II.  In  the  Final 
Rules  Section  of  this  Federal  Register, 
the  EPA  is  approving  the  State's  SIP 
revisions  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  these  as  noncontroversial 
submittals  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  conunents  cire 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  dociunent.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  February  25,  2000. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Dale  Aspy  (November 
1998  submittal)  or  Lynorae  Benjamin 
(December  1998  submittal)  at  the  EPA, 
Region  4  Air  Planning  Branch.  61 
Forsyth  Street,  SW.  Atlanta.  Georgia 
30303. 
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Copies  of  the  state  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours:  Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460. 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960.  Dale  Aspy,  404/562-9041; 
Lynorae  Benjamin,  404/562-9040. 

Georgia  Department  of  Natinal 
Resources,  Environmental  Protection 
Division,  Air  Protection  Branch,  4244 
International  Parkway,  Suite  120, 
Atlanta,  Georgia  30354.  404/363-7000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Aspy  at  404/562-9041  or  Lynorae 
Benjamin  at  404/562-9040. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  January  5,  2000. 
A.  Stanley  M eiburg. 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  00-1835  Filed  1-25-00;  8:45  am] 

BILLING  CODE  GS60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-360;  FCC  99-390] 

PubNc  Interest  Obligations  of 
Television  Broadcast  Licensees 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Notice  of  Proposed 
Rulemaking. 

SUMMARY:  This  document  solicits 
comments  on  how  broadcasters  can  best 
serve  the  public  interest  as  they 
transition  to  digital  transmission 
technology.  The  document  is  guided  by 
several  proposals  the  Commission  has 
received  and  other  recommendations 
that  have  been  made  in  recent  years. 
DATES:  Comments  are  due  on  or  before 
Mcirch  27,  2000;  reply  comments  are 
due  on  or  before  April  25,  2000. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  Room 
TW-A306,  SW,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Bash,  Policy  and  Rules  Division,  Mass 
Media  Bureau  (202)  418-2130,  TTY 
(202)  418-1169. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Inquiry  ("NOI"],  FCC  99-390,  adopted 
December  15, 1999;  released  December 


20,  1999.  The  full  text  of  the 
Commission's  NOI  is  available  for 
inspection  and  copying  during  normal 
business  hoins  in  the  FCC  Dockets 
Branch  (Room  TW-A306),  445  12  St. 
SW,  Washington,  DC.  The  complete  text 
of  this  NOI  may  also  be  purchased  fi-om 
the  Commission's  copy  contractor. 
International  Transcription  Services 
(202)  857-3800. 1231  20th  St.,  NW, 
Washington,  DC  20036. 

S)mopsis  of  Notice  of  Inquiry 

I.  Introduction 

1 .  Television  is  the  primary  source  of 
news  and  information  to  Americans, 
and  provides  hours  of  entertainment 
every  week.  In  particular,  children 
spend  far  more  time  watching  television 
that  they  spend  with  any  other  type  of 
media.  Those  who  broadcast  television 
programming  thus  have  a  significant 
impact  on  society.  Given  the  impact  of 
their  programming  and  their  use  of  the 
public  airwaves,  broadcasters  have  a 
special  role  in  serving  the  public.  For 
over  seventy  years,  broadcasters  have 
been  required  by  statute  to  serve  the 
"public  interest,  convenience,  and 
necessity."  Congress  has  charged  the 
Federal  Communications  Commission 
with  the  responsibility  of  implementing 
and  enforcing  this  pubUc  interest 
requirement.  Indeed,  this  is  the 
"touchstone"  of  the  Commission's 
statutory  duty  in  licensing  the  public 
airwaves.  Under  the  Communications 
Act  of  1934,  the  Conmiission  may  issue, 
renew,  or  approve  the  transfer  of  a 
broadcast  license  only  upon  first  finding 
that  doing  so  will  serve  die  public 
interest. 

2.  There  has  been  considerable  debate 
over  the  years  about  how  the 
Commission  should  carry  out  this 
statutory  mandate.  CurrenUy, 
broadcasters  must  comply  with  a 
number  of  affirmative  public  interest 
programming  and  service  obligations. 
For  example,  broadcast  licensees  must 
provide  coverage  of  issues  feeing  their 
communities  and  place  lists  of 
programming  used  in  providing 
significant  treatment  of  such  issues  in 
their  public  inspection  files. 
Broadcasters  must  also  comply  with 
statutory  political  broadcasting 
requirements  regarding  equal 
opportunities,  charges  for  political 
advertising,  and  reasonable  access  for 
federal  candidates.  In  addition, 
television  broadcasters  must  provide 
children's  educational  and 
informational  programming  under  the 
Children's  Television  Act  of  1990.  In 
terms  of  programming  obligations, 
broadcasters  are  also  prohibited  fi-om 
airing  programming  that  is  obscene,  and 


restricted  fix>m  airing  programming  (hat 
is  "indecent"  dining  certain  times  of  the 
day.  Similarly,  broadcasters  dso  have 
obligations  regarding  closed  captioning, 
equal  employment  opportimity, 
sponsorship  identification,  and 
adverti<^ements  during  children's 
programming. 

3.  The  discussion  of  television 
broadcasters'  public  interest  obligations 
has  been  renewed  by  their  transition 
fi-om  analog  to  digital  television  (DTV) 
technology.  This  is  due  in  part  to  the 
new  opportimities  DTV  provides.  DTV 
holds  the  promise  of  reinventing  fi-ee, 
over-the-air  television  by  off^ering 
broadcasters  new  and  valuable  business 
opportimities  and  providing  consumers 
new  and  valuable  services.  DTV 
broadcasters  will  have  the  technical 
capability  and  regulatory  flexibility  to 
air  high  definition  TV  (HDTV)  ' 

programming  with  state-of-the-art 
pictiu«  clarity;  to  "miUticast"  by 
simultaneously  providing  multiple 
channels  of  standard  digital 
programming  and/or  HDTV 
programming;  and  to  "datacast"  by 
providing  data  such  as  stock  quotes,  or 
interactive  TV  via  the  DTV  bitstream. 

4.  In  establishing  the  statutory 
framework  for  the  transition  to  DTV, 
Congress  directed  the  Commission  to 
grant  any  new  DTV  licenses  to  all 
existing  television  broadcasters. 
Congress  stated  in  section  336  of  the 
Communications  Act  that  "(njothing  in 
this  section  shall  be  construed  as 
relieving  a  television  broadcasting 
station  from  its  obligation  to  serve  the 
public  interest,  convenience,  and 
necessity."  Likewise,  in  implementing 
section  336  in  the  5th  Report  and  Order 
in  the  DTV  proceeding  (62  FR  26966. 
May  16. 1997).  the  Commission 
reaffirmed  that  digital  TV  broadcasters 
remain  public  trustees  and  must  serve 
the  public  interest,  and  that  existing 
public  interest  obligations  continue  to 
apply  to  all  broadcast  licensees. 

5.  The  Commission  also  indicated, 
however,  that  "[b]roadcasters  and  the 
public  are  also  on  notice  that  the 
Commission  may  adopt  new  public 
interest  rules  for  digital  television." 
Commenters  in  the  DTV  proceeding 
adopted  different  views  on  this  issue, 
with  some  arguing  that  broadcasters' 
public  interest  obligations  in  the  digital 
world  "should  be  clearly  defined  and 
commensurate  with  the  new 
opportunities  provided  by  the  digital 
channels  broadcasters  are  receiving," 
while  others  contended  that  "current 
public  interest  rules  need  not  change 
simply  because  broadcasters  will  be 
using  digital  technology  to  provide  the 
same  broadcast  service  to  the  public." 
The  Commission  declined  to  resolve  the 
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issue  in  the  D1  V  proceeding,  instead 
choosing  to  iss  ue  a  notice  to  consider  all 
views  at  a  latei  point. 

6.  We  under  ake  that  task  with  this 
NOI.  In  doing  i  ;o.  we  are  guided  by 
several  propos  ds  and  recommendations 
made  in  recenl  years.  Among  the  most 
significant  of  t  lese  are  the 
recommendati  ms  of  the  President's 
Advisory  Com  nittee  on  the  Public 
Interest  Oblige  tions  of  Digital  Television 
Broadcasters  ("Advisory  Committee"). 
The  Advisory  '  [Committee  was 
comprised  of  a  broad  cross-section  of 
interests,  cons  sting  of  twenty-two 
members  chosjn  by  the  President  from 
"the  commerc  al  and  nonconunercial 
broadcasting  ii  idustry,  computer 
industries,  producers,  academic 
institutions,  public  interest 
organizations,  land  the  advertising 
community."  iDn  December  18, 1998, 
the  Advisory  ( lommittee  submitted  a 
report,  which  contains  ten  separate 
recommendati  ons  on  the  public  interest 
obligations  dij  ital  television 
broadcasters  s  lould  assume.  On  October 
20,  1999,  Vice  President  Gore  submitted 
a  letter  to  Cha  rman  Kennard  asking  the 
Commission  ti )  focus  on  several  of  the 
Advisory  Com  mittee's 
recommendati  ons  in  particular. 

7.  In  addition  to  the  Advisory 
Conmiittee's  rjcommendations,  on  June 
3,  1999,  Peopl  i  for  Better  TV  filed  a 
petition  for  ru  emaking  and  a  petition 
for  notice  of  ii  quiry.  People  for  Better 
TV  also  inclu(  es  a  number  of  diverse 
groups.  Peopli  f  for  Better  TV  argues  that 
the  Telecomm  unications  Act  of  1996 
requires  the  Cimmission  to  determine 
the  public  interest  obligations  of  DTV 
broadcasters,  hat  the  advent  of  DTV 
requires  the  C  ammission  to  consider 
public  interes  obligations  anew,  and  to 
clarify  wheth«  r  existing  guidelines 
apply,  and  th<  t  both  broadcasters  and 
the  public  ne«  d  a  basic  set  of  public 
interest  standi  irds.  The  group  contends 
that  the  Comn  lission  should  initiate  a 
rulemaking  pi  oceeding  to  determine  the 
public  interes  r  obligations  of  digital 
broadcasters,  'eople  for  Better  TV  also 
urged  the  Cor  imission  to  issue  a  notice 
of  inquiry  anc  hold  hearings  on  the 
public  interes  t  obligations  of  digital 
television  lict  nsees,  focusing  on  a 
variety  of  cat(  gories.  On  November  16, 
1999  People  f  jr  Better  TV  submitted  a 
letter  to  Chaii  man  Kennard  reiterating 
its  request  th<  t  the  Commission  initiate 
a  proceeding  o  determine  the  public 
interest  obligi  itions  of  DTV  broadcasters. 

8.  We  are  a  so  guided  by  the  thoughts 
and  work  of  c  ther  advocates  regarding 
broadcasters'  public  interest  obligations, 
including  these  proposals  that  are  not  as 
closely  tied  t(  i  the  new  opportunities 
inherent  in  d  gital  technology.  The 


conversion  from  analog  to  digital  is  a 
long  transition,  and  both  analog  and 
digital  broadcasters  must  operate 
consistently  in  the  public  interest 
during  the  transition.  At  the  same  time, 
we  acknowledge  that  many  broadcasters 
have  served  the  public  interest  in 
numerous  ways  over  the  years. 
According  to  a  report  of  the  National 
Association  of  Broadcasters  published 
in  1998,  the  nation's  broadcasters 
provided  $6.85  billion  in  community 
service  in  1996.  Therefore,  by  this  NOI, 
we  are  asking  broadcasters  and  members 
of  the  public  to  present  their  views  or 
ideas  on  how  best  to  implement  the 
public  interest  standard  during  the 
transition.  As  the  courts  have 
acknowledged,  and  the  transition  to 
DTV  reinforces,  the  public  interest 
standard  is  "a  supple  instrument" 
designed  to  be  flexible  enough  to 
accommodate  the  "dynamic  aspects  of 
radio  transmission,"  and  we  believe  that 
it  is  an  appropriate  time  to  create  a 
forum  for  public  debate. 

n.  Areas  of  Inquiry  and  Request  for 
Comments 

9.  At  this  the  advent  of  the  digital  age, 
we  seek  comment  on  how  broadcasters 
can  best  serve  the  public  interest  during 
and  after  the  transition  to  digital 
technology.  We  seek  comment  on 
challenges  unique  to  the  digital  era,  how 
broadcasters  can  meet  their  public 
interest  obligations  on  both  their  analog 
and  digital  channels  during  the 
transition  period,  and  on  various 
proposals  and  recommendations  that 
have  been  made  on  how  broadcasters 
could  better  serve  their  communities  of 
license.  We  welcome  other  proposals, 
and  request  parties  to  articulate  legal 
bases  for  their  proposals,  and  explain 
how  they  would  serve  the  public 
interest. 

A.  Challenges  Unique  to  the  Digital  Era 

10.  More  than  100  DTV  stations  are 
currently  on  the  air.  These  broadcasters, 
as  well  as  all  television  licensees  upon 
the  conversion  to  DTV,  have  the 
flexibility  either  to  "multicast,"  to 
provide  HDTV,  or  to  "muUiplex"  DTV 
programming  and  "ancillary  and 
supplementary  services"  at  the  same 
time.  Both  the  Act  and  the 
Commission's  implementing  actions 
make  it  clear  that  DTV  broadcasters 
must  continue  to  serve  the  public 
interest.  We  seek  comment  on  how  to 
define  these  obligations.  We  are 
especially  interested  in  specific 
proposals  addressing  whether  and  how 
existing  public  interest  obligations 
should  translate  to  the  digital  medium. 

11.  In  implementing  section  336,  the 
Commission  required  that  broadcasters 


air  "fi^e  digital  video  programming 
service  the  resolution  of  which  is 
comparable  to  or  better  than  that  of 
today's  services,  and  aired  during  the 
same  time  period  that  their  analog 
channel  is  broadcasting."  In  doing  so, 
the  Commission  stated  that  "broadcast 
licensees  and  the  public  are  on  notice 
that  existing  public  interest 
requirements  continue  to  apply  to  all 
broadcast  licensees."  It  is  thus  clear  that 
DTV  broadcasters  must  air  programming 
responsive  to  their  conmiunities  of 
license,  comply  with  the  statutory 
requirements  concerning  political 
advertising  and  candidate  access,  and 
provide  children's  educational  and 
informational  programming,  among 
other  things.  But  as  People  for  Better  TV 
ask,  how  do  these  obligations  apply  to 
a  DTV  broadcaster  that  chooses  to 
midticast?  Do  a  licensee's  public 
interest  obligations  attach  to  the  DTV 
channel  as  a  whole,  such  that  a  licensee 
has  discretion  to  fulfill  them  on  one  of 
its  program  streams,  or  to  air  some  of  its 
public  interest  programming  on  more 
than  one  of  its  program  streams? 
Should,  instead,  the  obligations  attach 
to  each  program  stream  offered  by  the 
licensee,  such  that,  for  example,  a 
licensee  would  need  to  air  children's 
programming  on  each  of  its  DTV 
program  streams?  The  Advisory 
Committee  Report  contemplates  that, 
under  certain  circumstances,  a  digital 
broadcaster  should  not  have 
nonstatutory  public  interest  obligations 
imposed  on  channels  other  than  its 
"primary"  channel.  A  majority  of  the 
members  of  the  Advisory  Committee 
believe  that  the  FCC  should  prohibit 
broadcasters  from  segregating  candidate- 
centered  programming  to  separate 
program  streams,  because  they  believe 
that  would  violate  candidates' 
reasonable  access  and  equal 
opportimities.  We  seek  comment  on 
these  approaches.  In  addition,  how 
should  we  take  into  account  the  fact  that 
*  DTV  broadcasters  can  choose  either  to 
multicast  multiple  standard  definition 
DTV  program  streams  or  broadcast  one 
or  two  HDTV  program  streams  during 
different  parts  of  the  day?  In  addressing 
these  issues,  conunenters  should 
discuss  the  requirements  of  section 
336(d)  of  the  Act,  which  states  that  a 
"television  licensee  shall  establish  that 
all  of  its  program  services  on  the 
existing  or  advanced  spectrum  are  in  the 
public  interest." 

12.  People  for  Better  TV  propose 
several  other  ways  that  digital 
broadcasters  might  better  serve  the 
nation's  children,  such  as  setting  aside 
a  minimum  number  of  hours  each  week 
to  provide  educational  programs  or 
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services,  which  might  include  data 
transmission  for  schools.  In  addition, 
PBTV  suggests  that  the  increased 
information  capability  of  digital 
technology  could  improve  the  current 
voluntary  ratings  system.  We  seek 
comment  on  these  ideas.  In  addition, 
should  the  ratings  of  programs 
promoted  by  broadcasters  be  consistent 
with  the  rating  of  the  program  during 
which  the  promotions  run?  We  also  ask 
commenters  to  address  how  the  policies 
set  forth  in  the  Children's  Television 
Policy  Statement  should  be  applied  in 
the  digital  environment. 

13.  By  definition,  ancillary  and 
supplementary  services,  such  as 
datacasting  or  paging,  are  services  other 
than  free,  over-the-air  services.  Do  a 
licensee's  public  interest  obligations 
apply  to  its  ancillary  and  supplementary 
services?  In  addressing  these  issues, 
commenters  should  discuss  the 
relevance  of  severed  sections  of  section 
336.  People  for  Better  TV  contends  that 
"the  public  interest  standard  attends  to 
all  DTV  uses  of  the  spectrum,"  and 
points  out  that  section  336(a)(2)  states 
that  the  Commission  "shall  adopt 
regidations  that  allow  the  holders  of 
[DTV]  licenses  to  offer  such  ancillary 
and  supplementary  services  on 
designated  frequencies  as  may  be 
consistent  with  the  public  interest, 
convenience,  and  necessity."  We  note 
that  section  336(e)  requires  the 
Commission  to  collect  fees  from  DTV 
broadcasters  that  offer  ancillary  and 
supplementary  services,  which  fees 
must  "recover  for  the  public  an  amount 
that,  to  the  extent  feasible,  equals  but 
does  not  exceed  (over  the  term  of  the 
license)  the  amount  that  would  have 
been  recovered  had  such  services  been 
licensed  pursuant  to  the  provision  of 
section  309(j)  of  this  Act  and  the 
Commission's  regulations  thereunder." 
In  addition,  section  336(b)(3)  simply 
requires  the  Commission  to  "apply  to 
any  other  ancillary  and  supplementary 
service  such  of  the  Commission's 
regulations  as  are  applicable  to  the 
offering  of  analogous  services  by  any 
other  person."  The  Advisory  Committee 
Report  recommends  that  "[bjroadcasters 
that  choose  to  implement  datacasting 
should  transmit  information  on  behalf 
of  local  schools,  libraries,  community- 
based  organizations,  governmental 
bodies,  and  public  safety  institutions." 
The  Advisory  Committee  Report 
suggests  that  "[t]his  activity  should 
count  toward  fulfillment  of  a  digital 
broadcaster's  public  interest 
obligations,"  without  indicating  which 
regulations  are  applicable  to  ancillary 
and  supplementary  services.  We  seek 
comment  on  this  proposal.  How  would 


datacasting  count  toward  the  DTV 
broadcasters'  public  interest 
obligations?  We  also  seek  comment 
more  generally  on  whether  the  public 
interest  obligations  should  apply  to 
ancillary  and  supplementary  services, 
and  if  so,  how. 

B.  Responding  to  the  Community 

14.  One  of  a  broadcaster's 
fundamental  public  interest  obligations 
is  to  air  programming  responsive  to  the 
needs  and  interests  of  its  community  of 
license.  Another  of  its  most  basic 
obligations  in  responding  to  the  public's 
informational  needs  is  to  air  emergency 
information.  Technological  advances, 
including  digital  technology,  may  allow 
broadcasters  to  fulfill  these  obligations 
better.  In  addition,  broadcasters  might 
make  information  about  their 
programming  more  accessible,  and 
therefore  more  responsive,  to  their 
communities  of  license  through  posting 
such  information  on  websites  on  the 
Internet.  As  broadcasters  move  forward 
with  their  transition  to  digital 
technology,  we  seek  to  find  ways  to  help 
them  serve  their  communities  better  and 
more  fully. 

1.  Disclosure  Obligations 

15.  People  for  Better  TV  states  that 
DTV  broadcasters  should  "disclose  their 
public  interest  programming  and 
activities  on  a  quarterly  basis,  matched 
against  ascertained  community  needs," 
gathered  by  reaching  out  to  "ordinary 
citizens  and  local  leaders"  and  sought 
through  "postal  and  electronic  mail 
services  as  well  as  broadcast 
aimoimcements."  The  Advisory 
Committee  Report  recommends  that 
DTV  broadcasters  "should  be  required 
to  make  enhanced  disclosures  of  their 
public  interest  programming  and 
activities  on  a  quarterly  basis,  using 
standardized  check-off  forms  that 
reduce  administrative  burdens  and  can 
be  easily  iinderstood  by  the  public." 
The  Advisory  Committee  Report 
explains  that  effective  self-regulation 
requires  broadcasters  to  make  available 
to  the  public  adequate  information 
about  what  they  are  doing.  The 
Committee  notes  that  the  Conunission 
already  requires  all  TV  broadcasters  to 
place  in  their  public  files  separate 
quarterly  reports  on  their  non- 
entertainment  programming  responsive 
to  conmiimity  needs  and  on  their 
children's  progranmiing,  and 
recommends  that  the  Commission 
require  broadcasters  to  augment  these 
reports.  The  enhanced  disclosures 
"should  include  but  not  be  limited  to 
contributions  to  political  discourse, 
public  service  announcements, 
children's  and  educational 


programming,  local  programming, 
programming  that  meets  the  needs  of 
underserved  conununities,  and 
community-specific  activities."  The 
Committee  also  recommends  that  digital 
TV  broadcasters  take  steps  to  distribute 
public  interest  information  more 
widely,  through  newspapers  and 
websites.  We  seek  comment  on  these 
recommendations. 

16.  Our  rules  currently  require 
commercial  TV  broadcasters  to  include 
in  their  public  file,  among  other  things, 
citizen  agreements,  records  concerning 
broadcasts  by  candidates  for  public 
office,  annual  employment  reports, 
letters  and  e-mail  from  the  public, 
issues/programming  lists,  records 
concerning  children's  programming 
commercial  limits,  and  children's 
television  programming  reports.  Should 
broadcasters  provide  the  additional 
types  of  public  service  information 
proposed  by  the  Advisory  Committee 
Report  and  People  for  Better  TV? 
Should  they  provide  information  in 
addition  to,  or  in  lieu  of,  that  proposed 
by  the  Advisory  Committee  and  People 
for  Better  TV?  Should  the  public  file 
contain  information  on  what 
progranaming  has  closed  captioning  and 
video  description?  We  seek  comment  on 
the  extent  to  which  the  Advisory 
Committee's  and  People  for  Better  TV's 
proposals  parallel  the  Conmiission's 
previous  ascertainment  requirements, 
which  the  Commission  repealed  in  the 
1980s,  and  we  ask  parties  to  address 
whether  the  Commission's  reasons  for 
eliminating  those  requirements  apply  to 
our  consideration  of  these  proposals. 
These  ascertainment  guidelines  set  forth 
specific  standards  for  broadcasters  on 
consulting  with  community  leaders, 
identifying  and  responding  to 
community  needs  and  problems  through 
programming,  and  maintaining  and 
making  available  various  records  on 
their  ascertainment  procedures. 

17.  We  currently  allow  licensees  to 
maintain  their  public  inspection  file  in 
computer  databases,  and  encoiu'age 
licensees  that  elect  this  option  to  post 
their  public  file  on  any  websites  they 
maintain.  We  seek  comment  on  how 
many  broadcasters  provide  their  public 
file  in  this  format,  and  the  costs  and 
benefits  of  doing  so.  In  particular,  we 
seek  comment  on  how  broadcasters 
could  use  the  Internet  to  ensure  that 
they  are  responsive  to  the  needs  of  the 
public.  We  seek  comment  on  whether 
broadcasters  should  be  required  to  make 
their  public  files  available  on  the 
Internet,  and  whether  those  broadcasters 
that  maintain  a  station  website  on  the 
Internet  could  or  should  use  the  Internet 
to  interact  directly  with  the  public, 
perhaps  by  establishing  forums  in 
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2.  Disaster  War  lings 

18.  The  Advi  sory  Conmiittee  Report 
recommends  tlat  "[blroadcasters  should 
work  with  appi  opriate  emergency 
communicatioi  is  specialists  and 

to  determine  the  most 
to  transmit  disaster 
warning  information.  The  means  chosen 
should  be  min  mally  intrusive  on 

not  result  in  undue 
additional  burdens  or  costs  on 
broadcasters,  t  ppropriate  regulatory 
authorities  sho  uld  also  work  with 

of  digital  television  sets 
to  make  sure  tl  at  they  are  modified  to 
handle  these  k  nds  of  transmissions." 
The  Advisory  '  Committee  Report 
explains  that  d  igital  technology  will 
provide  innovitive  and  new  ways  to 
transmit  warnings,  such  as  pinpointing 
specific  house  lolds  or  neighborhoods  at 
risk,  and  suggf  sts  that  DTV  broadcasters 
of  these  technological 
Advisory  Committee 
Report  also  sta  :es  that  most  of  these 
innovations  w  11  require  only  minimal 
use  of  the  6  MHz  bandwidth  allocated 
to  digital  broadcasters. 

19.  We  seek  comment  on  the  Advisory 
Committee  Report's  recommendation. 
One  of  broadcasters'  fundamental  public 
interest  obligations  is  to  Wcirn  viewers 
about  impend!  ng  disasters  and  keep 
them  informec  about  related  events. 
What  unique  c  apabilities  does  digital 
technology  giv  e  broadcasters  to  deliver 
disaster-relatei  1  information?  What  role 
should  the  Coi  amission  play  to 
encourage  bro  idcasters  to  deploy  such 
technology  to  leliver  enhanced  disaster 
information?  \  !ow  can  we  facilitate  the 
realization  of  I  he  Advisory  Committee's 
goals?  We  not(  i  that  the  Commission 
recently  adopled  its  "Emergency  Alert 
System"  requirements,  set  forth  in  part 

1 1  of  the  Com  nission's  rules.  Should 
the  Commissi!  m  adopt  any  different 
requirements  or  DTV  broadcasters? 

3.  Minimum  Public  Interest  Obligations 

20.  The  Ad\  isory  Committee  Report 
recommends  I  lat  "|tlhe  FCC  should 
adopt  a  set  of  nandatory  minimum 
public  interes  requirements  for  digital 


broadcasters  *   *   *  that  would  not 
impose  an  undue  burden  on  digital 
broadcast  stations,  *  *  *  should  apply 
to  areas  generally  accepted  as  important 
universal  responsibilities  for 
broadcasters,"  and  should  be  phased  in 
over  several  years. 

21.  We  seek  comment  on  the  Advisory 
Committee  Report's  recommendations 
regarding  minimum  public  interest 
requirements.  Many  members  of  the 
Advisory  Committee  were  concerned 
that  not  all  television  broadcasters 
would  adopt  voluntary  measures,  while 
other  members  strongly  opposed 
Commission-imposed  minimum  public 
interest  requirements  as  unnecessary, 
preferring  to  give  television  broadcasters 
maximiun  flexibility  and  discretion  in 
meeting  their  public  interest  obligations. 
Other  parties  have  argued  in  our  DTV 
proceeding  that  the  Commission  should 
adopt  more  specific  public  interest 
programming  requirements  given  the 
new  opportunities  broadcasters  will 
have  in  converting  to  DTV.  They  also 
express  the  concern  that  television 
broadcasters  are  not  airing  a  sufficient 
amount  of  public  interest  programming, 
including  local  public  affairs 
programming. 

22.  We  invite  comment  on  this  debate. 
Should  the  Commission  establish  more 
specific  minimum  requirements  or 
guidelines  regarding  television 
broadcasters'  public  interest 
obligations?  Would  this  make  the 
license  renewal  process  more  certain 
and  meaningful  by  spelling  out  the 
public  interest  standard  in  more  detail? 
How  would  such  minimum 
requirements  be  defined?  What 
additional  costs,  if  any.  would  those 
requirements  impose?  Are  there 
sufficient  marketplace  incentives  to 
ensure  the  provision  of  programming 
responsive  to  community  needs, 
obviating  the  need  for  additional 
requirements? 

C.  Enhancing  Access  to  the  Media 

23.  One  of  the  Commission's  long- 
standing goals  in  the  area  of  broadcast 
regulation  is  to  enhance  the  access  to 
the  media  by  all  people,  including 
people  of  all  races,  ethnicities,  and 
gender,  and,  most  recently,  disabled 
persons.  Congress  emphasized  this  goal 
when  it  amended  section  1  of  the 
Communications  Act  in  1996  to  refine 
this  agency's  mission  to  make  available 
"to  all  people  of  the  United  States, 
without  discrimination  on  the  basis  of 
race,  color,  religion,  national  origin,  or 
sex,  a  rapid,  efficient.  Nation-wide,  and 
world-wide  wire  and  radio 
communication  service  *  *  *  ."It 
further  highlighted  this  goal  when  it 
added  provisions  to  the  Act  concerning 


people  with  disabilities,  such  as  section 
713  relating  to  closed  captioning  and 
video  description.  Given  the  efficiencies 
of  digital  technology,  DTV  broadcasters 
will  be  able  to  "multicast"  and  air 
several  programs  at  the  same  time,  as 
well  as  provide  more  information 
within  the  signal  of  each  programming 
stream.  We  seek  comment  on  the  ways 
broadcasters  can  use  this  technology  to 
provide  greater  access  to  the  media. 

1.  Disabilities 

24.  Digital  technr  logy  offers  great 
possibilities  for  broLdcasters  to  make 
their  programming  more  accessible  to 
persons  with  disabilities.  For  example, 
digital  technology  could  enable  viewers 
to  change  the  size  of  captions  in  order 
to  see  both  captions  and  the  text 
appearing  on  a  TV  screen.  In  addition, 
digital  technology  permits  broadcasters 
to  provide  several  different  audio 
programs,  which  could  make  video 
description  more  widely  available. 

25.  In  urging  that  the  Commission 
issue  this  NOI.  People  for  Better  TV  ask 
that  the  Commission  emphasize,  among 
other  things,  the  "expansion  of  services 
to  person  with  disabilities."  The  group 
specifically  suggests  that  a  "digital 
broadcast  station  should  provide  closed 
captioning  and  description  services  for 
the  blind  of  PSAs,  public  affairs 
programming,  and  political 
programming."  It  urges  that 
"[cjaptioning  and  descriptions  in  these 
areas  should  be  phased  in  over  the  first 
4  years  of  a  station's  digital  broadcasts, 
but  should  be  completed  no  later  than 
2006."  Similarly,  the  Advisory 
Committee  Report  recommends  that 
digital  TV  broadcasters  "take  full 
advantage"  of  new  digital  technologies 
to  provide  "maximum  choice  and 
quality  for  Americans  with  disabilities, 
where  doing  so  would  not  impose  an 
undue  burden  on  the  broadcasters."  The 
Committee  specifically  enumerates 
closed  captioning,  video  description, 
and  disability  access  to  ancillary  and 
supplementary  services.  The  Committee 
asks  broadcasters  to  take  full  advemtage 
of  digital  closed  captioning  technology 
that  will  enable  viewers  to  change  the 
size  of  captions  to  see  both  the  caption 
and  text  otherwise  behind  the  caption, 
and  also  calls  on  broadcasters  to  expand 
gradually  captioning  on  PSAs,  public 
affairs  programming,  and  political 
programming.  The  Committee  also 
requests  digital  broadcasters  to  allocate 
sufficient  bandwidth  among  their 
multiple  audio  channels  to  make 
expanded  use  of  video  description 
technology  feasible.  The  Committee 
further  suggests  that  any  digital 
broadcaster  that  provides  ancillary  and 
supplementary  services  not  impinge  on 


Federal  Register /Vol.  65,  No.  17 /Wednesday,  January  26,  2000  /  Proposed  Rules 


4215 


the  9600  baud  bandwidth  currendy  set 
aside  for  closed  captioning,  and 
encourages  broadcasters  to  explore  new 
digital  technologies  to  expand  access  to 
such  services  to  persons  with 
disabilities,  such  as  offering  text  options 
for  material  presented  orally  and  an 
audio  option  for  material  presented 
visually.  The  Committee  finally 
recommends  that  the  Commission  and 
other  regulatory  authorities  work  with 
set  manufacturers  to  ensiu^  that 
modifications  in  audio  channels, 
decoders,  and  other  technical  areas  are 
designed  to  ensure  the  most  efficient, 
inexpensive,  and  innovative  capabilities 
for  disability  access. 

26.  We  seek  comment  on  these 
proposals.  We  note  that  the  Commission 
has  adopted  closed  captioning  rules  to 
implement  section  305  of  the  1996  Act. 
These  closed  captioning  ndes  require 
broadcasters  (both  analog  and  digital  TV 
broadcasters,  among  other  video 
programming  distributors  and 
providers)  to  caption  new  programming 
gradually,  according  to  a  phase-in 
schedule,  and  to  caption  75%  of  "pre- 
rule"  programming  by  2008.  Our  rules 
also  require  broadcasters  to  pass 
through  the  captioning  provided  by 
program  suppliers,  unless  it  requires 
reformatting.  Certain  types  of 
programming  and  providers,  however, 
are  exempt  from  these  requirements. 
Should  the  Commission  impose 
different  requirements  on  DTV 
broadcasters?  We  note  that  we  have 
recently  proposed  to  adopt  technical 
standards  for  the  display  of  closed 
captioning  on  DTV  receivers,  and  to 
require  the  inclusion  of  closed 
captioning  decoder  circuitry  in  DTV 
receivers. 

27.  With  respect  to  video  description, 
we  note  that  the  Commission  has 
submitted  two  reports  to  Congress, 
pursuant  to  section  305(f)  of  the  1996 
Act  (codified  as  section  713(f)  of  the 
1934  Act),  and  recently  proposed 
limited  rules  to  phase  video  description 
into  the  marketplace.  In  both  of  its 
reports  to  Congress,  the  Commission 
noted  that,  since  digital  technology  does 
not  have  the  capacity  limitations  of 
analog,  its  more  widespread  deployment 
will,  in  turn,  make  more  widespread 
video  description  available.  The 
Commission  therefore  suggested  that 
any  phase-in  schedules  should  take  into 
account  the  transition  to  DTV.  In  the 
Video  Description  Notice,  we  thus 
proposed  limited  rules  for  analog 
broadcasters,  but  made  clear  our 
intention  to  extend  video  description  to 
digital  broadcasters.  We  seek  conmient 
on  how  the  Commission  could 
encourage  DTV  broadcasters  to  take 
advantage  of  the  enhanced  capabilities 


of  the  technology  to  provide  more  video 
description. 

28.  The  Advisory  Committee  Report 
also  recommends  that  DTV  broadcasters 
make  ancillary  and  supplementary 
services  available  to  persons  with 
disabilities.  We  seek  comment  on  what 
types  of  ancillary  and  services 
broadcasters  might  provide,  and  on  how 
they  could  be  made  accessible  to 
persons  with  disabilities. 

2.  Diversity 

29.  Diversity  of  viewpoint,  ownership, 
and  employment  have  long  been  and 
continue  to  be  a  fundamental  public 
policy  goal  in  broadcasting.  In  section 
309(j)  of  the  Act,  Congress  directed  the 
Commission  to  prescribe  competitive 
bidding  rules  to  promote  "economic 
opportimity  for  a  wide  variety  of 
applicants,  including  small  businesses, 
rural  telephone  companies,  and 
businesses  owned  by  members  of 
minority  groups  and  women."  In  part,  to 
fulfill  that  mandate,  we  offered  a 
bidding  credit  to  new  entrants  in  our 
recent  auction  of  broadcast  licenses. 
Prior  to  the  adoption  of  section  309(j), 
and  throughout  its  history,  the 
Commission  has  also  piu^ued  a  number 
of  initiatives  to  diversify  broadcast 
station  ownership  and  employment.  For 
example,  the  Commission  identified 
"diversification  of  control  of  the  media 
of  mass  communications"  as  "a  factor  of 
primar>'  significance"  in  its  comparative 
licensing  processes,  and  adopted 
diversity  and  minority  "preferences"  in 
certain  of  its  random  selection 
processes.  In  addition,  we  are  currently 
conducting  a  number  of  studies  to 
evaluate  the  barriers  to  acquisition  of 
broadcast  licenses,  and  barriers  to  entry 
or  growth,  that  small,  minority-,  and 
women-owned  businesses  face,  as  well 
as  to  examine  the  impact  of  our  multiple 
ownership  rules  on  broadcast  station 
ownership,  and  the  impact  of  small, 
minority,  and  women  ownership  of 
broadcast  stations  on  service.  The 
Commission  has  also  adopted  equal 
opportunity  rules  that  are  designed  to 
foster  opportunity  in  the  broadcast 
industry  for  minorities  and  women.  The 
outreach  portion  of  these  rules  was 
struck  down  on  constitutional  grounds 
by  the  D.C.  Circuit.  However,  we  issued 
a  Notice  of  Proposed  Rulemaking  (63  FR 
66104,  December  1,  1998)  proposing 
new  EEO  rules,  and  expect  to  issue  an 
order  in  the  near  future. 

30.  Broadcasters  have  voluntarily 
pursued  a  number  of  initiatives  to  foster 
diversity.  Most  recently,  broadcasters 
created  an  investment  fund,  with 
current  initial  cash  commitments  of 
$175  million  and  ultimate  purchasing 
power  of  possibly  $1  billion,  to  spur 


ownership  of  television  and  radio  by 
minorities  and  women.  In  addition, 
many  broadcasters  have  made  voluntary 
commitments  to  abide  by  equal 
opportunity  principles,  whether 
required  by  law  to  do  so  or  not. 

31.  People  for  Better  TV  ask  that  DTV 
broadcasters  exploit  digital  technology 
to  reflect  the  diversity  of  their 
commimities,  through  any  number  of 
practices.  The  group  explains  that 
network  progreunming  cannot  respond 
to  diverse  needs  of  each  commimity, 
and  so  local  stations  must  come  to  know 
and  provide  service  to  diverse 
communities.  It  asks  that  broadcasters 
support  the  goal  of  diversity  and  report 
quarterly  on  their  efforts. 

32.  The  Advisory  Committee  Report 
states  that  "(d]iversity  is  an  important 
value  in  broadcasting,  whether  it  is  in 
programming,  political  discourse, 
hiring,  promotion,  or  business 
opportunities  within  the  industry."  As 
such,  it  recommends  that  "broadcasters 
seize  the  opportunity  inherent  in  the 
digital  television  technology  to 
substantially  enhance  the  diversity 
available  in  the  television  marketplace." 
Many  of  the  Advisory  Committee's  other 
recommendations  bear  on  its  goal  of 
diversity  in  broadcasting.  For  example, 
the  Advisory  Committee  Report 
advocates  flexibility  in  multiplexing  so 
that  broadcasters  can  create  new 
opportunities  for  minority 
entrepreneurship  through  channel- 
leasing  arrangements,  partnerships  and 
other  creative  business  arrangements.  In 
addition,  the  Advisory  Committee 
Report  recommends  that,  out  of  the 
returned  analog  spectrum  one  new  6 
MHz  channel  for  each  viewing 
community  be  reserved  for 
noncommercial  purposes,  including 
educational  programming  directed  at 
minority  groups  and  other  underserved 
segments  of  the  community.  The 
Committee  also  recommends  that 
"broadcasters  voluntarily  redouble  their 
individual  and  collective  efforts  during 
the  digital  transition  to  encourage 
effective  participation  by  minorities  and 
women  at  all  levels  of  the  industry," 
including  hiring  and  promotion  policies 
that  result  in  significant  representation 
of  minorities  and  women  in  the 
decision-making  positions  in  the 
broadcast  industry.  The  Committee 
hopes  that  all  of  the  recommendations 
will  help  independent  producers 
provide  new  programming.  We  note  that 
several  major  civil  rights  organizations, 
including  NAACP  and  La  Raza,  have 
raised  similar  concerns  about  the  lack  of 
cidtural  diversity  on  network 
programming. 

33.  The  Advisor}'  Committee  Report 
generally  does  not  contain  separate. 
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comment  on  innovative  ways 
hat  the  Commission 
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encourage  commenters 
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speci  ic 
D.  Enhancing  P  jlitical  Discourse 

34.  The  Comidission  has  long 
interpreted  the  statutory  public  interest 
standard  as  imf  osing  an  obligation  on 
broadcast  licensees  to  air  programming 
regarding  political  campaigns.  The 
Supreme  Coiul  likewise  has  recognized 
the  impact  tele\  ision  broadcasting  has 
on  our  political  system:  "Deliberation 
on  the  position^  and  qualifications  of 
candidates  is  integral  to  our  system  of 
government,  an  i  electoral  speech  may 
have  its  most  pi  ofound  and  widespread 
impact  when  it  is  disseminated  through 
televised  debate  s.  A  majority  of  the 
population  citei ;  television  as  its 
primary  source  of  election  information, 
and  debates  are  regarded  as  the  'only 
occasion  during  a  campaign  when  the 
attention  of  a  large  portion  of  the 
American  pubic  is  focused  on  the 
election,  as  well  as  the  only  campaign 
information  forpiat  which  potentially 
offers  sufficient  time  to  explore  issues 
and  policies  in  iepth  in  a  neutral 
forum.' "  We  sei  sk  comment  on  ways 
that  candidate  a  ccess  to  television  and 
thus  the  quality  of  political  discourse 
might  be  impro  ^ed.  We  propose  no 
rules  or  policie:  in  this  NOI.  Rather  our 
goal  in  this  NOi  is  to  initiate  a  public 
debate  on  the  qi  lestion  of  whether,  and 
how,  broadcast(  rs'  public  interest 
obligations  can  be  refined  to  promote 
democracy  and  better  educate  the  voting 
public.  This  delate  will  greatly  assist 
the  Commissioi  i  and  Congress  in 
determining  wl  at,  if  any,  further  steps 
should  be  taken  on  these  important 
issues. 

35.  We  note  t  lat  some  broadcasters 
have  devoted  a  any  hours  of  program 
time  to  politica  coverage.  According  to 
a  report  recenti  i  issued  by  the  National 
Association  of  1  iroadcasters  ("NAB 
Report"),  in  the  1996  election  cycle 
broadcasters  va  ued  the  time  they 
voluntarily  dev  3ted  to  political 
campaigns  at  SH8.4  million.  This 
programming  taok  the  form  of  coverage 


of  debates,  conventions  and  issue  fora. 
Many  more  hours  of  news  programming 
not  accounted  for  in  these  figures  have 
been  dedicated  to  covering  local  and 
national  campaigns.  In  addition,  during 
the  1996  elections,  the  Fox,  PBS,  and 
ABC  networks  voluntarily  provided  free 
airtime  to  the  major  presidential 
candidates  using  a  variety  of  formats. 
For  example,  during  the  last  six  weeks 
of  the  1996  presidential  campaign  the 
Fox  television  network  offered  each 
major  presidential  candidate  fi^e 
airtime,  including  the  opportunity  to 
make  ten  one-minute  position 
statements  that  were  broadcast  in  prime 
time.  The  PBS  and  ABC  television 
networks  also  set  aside  ft^e  airtime  for 
presentations  by  the  major  presidential 
candidates,  and  the  A.H.  Belo 
Corporation  provided  free  airtime  in 
selected  federal  congressional  elections 
and  gubernatorial  races.  The 
Commission  exempted  these  efforts 
from  the  equal  opportunity 
requirements,  finding  that  the  proposals 
qualified  as  on-the-spot  coverage  of  a 
bona  fide  news  event.  We  seek  comment 
on  what  the  Commission  can  do  to 
encourage  these  kinds  of  voluntary 
efforts  by  television  broadcasters. 

36.  On  the  other  hand,  we  note  that 
there  are  indications  that  many 
television  broadcasters  are  providing 
scant  coverage  of  local  public  affairs, 
and  what  coverage  there  is  may  be 
shrinking.  For  instance,  a  1998  study  by 
the  University  of  Southern  California 
Annenberg  School  for  Conununication 
found  that  only  0.31%  of  local  news 
focused  on  the  California  governor's 
race,  compared  to  a  figure  of  1.8%  in 
1974.  Similarly,  an  April  1998  Joint 
Report  by  the  Media  Access  Project  and 
the  Benton  Foundation  found  that,  in 
the  markets  examined,  35%  of  the 
stations  provide  no  local  news,  and  25% 
offer  neither  local  public  affairs 
programming  nor  local  news. 

37.  The  Advisory  Committee  Report 
recommends  that  television 
broadcasters  provide  five  minutes  each 
night  between  5:00  p.m.  and  11:35  p.m. 
(or  the  appropriate  equivalent  in  Central 
and  Mountain  time  zones)  for 
"candidate-centered  discourse"  thirty 
days  before  an  election.  The  Committee 
envisions  maximum  flexibility  for 
broadcasters,  allowing  them  to  choose 
the  candidates  and  races — federal,  state, 
and  local — that  deserve  more  attention. 
The  Committee  envisions  that  stations 
could  choose  formats,  which  might 
include  giving  candidates  one  minute  of 
airtime,  conducting  mini-debates,  or 
doing  brief  interviews,  or  including  the 
"discourse"  in  newcasts.  We  seek 
comment  on  this  idea.  More  generally, 
are  there  steps  the  Commission  can  take 


to  promote  voluntary  efforts  to  enhance 
political  debate  and  the  information  the 
public  receives  concerning  candidates? 

38.  Others  have  proposed  that  the 
Commission  adopt  rules  requiring 
broadcast  licensees  to  provide  time  to 
candidates.  Although  the  Advisory 
Committee  Report  proposed  voluntary 
efforts,  thirteen  members  of  the 
Committee — a  majority — contend  that 
the  Committee's  recommendations  do 
not  go  far  enough,  and  that  the 
Commission  should,  among  other 
things,  require  television  broadcasters  to 
provide  some  airtime  for  national  and 
local  candidates.  In  addition,  former 
FCC  General  Counsel  Henry  Geller,  on 
behalf  of  himself  and  others,  ask  the 
Commission  to  require  television 
broadcasters  to  provide  political 
candidates  a  reasonable  amount  of  time 
each  day  in  advance  of  a  general 
election.  More  specifically,  Geller  et  al. 
propose  that  the  Commission  require 
television  broadcasters  to  provide 
twenty  minutes  of  airtime  each  day 
thirty  days  before  a  general  election  in 
even-numbered  years,  and  fifteen  days 
before  in  odd-numbered  years,  when 
there  are  fewer  elections.  Geller  et  al. 
suggest  that  the  Commission  give 
television  broadcasters  the  flexibility  to 
decide  how  to  provide  the  total  of 
twenty  minutes,  except  that  the  time 
should  be  provided  between  6:00  a.m.  to 
midnight,  with  at  least  five  minutes  in 
prime  time.  Geller  et  al.  further  suggest 
that  the  Communications  Act  requires 
the  Commission  to  leave  the  selection  of 
the  races  to  be  covered  to  the  licensees. 
Geller  et  al.  contend  that  the 
Conunission's  public  interest  authority 
extends  to  requiring  broadcasters  to 
provide  time.  We  seek  comment  on 
these  approaches,  and  on  the 
Commission's  authority  to  require 
broadcasters  to  provide  airtime  to 
political  candidates.  We  also  seek 
comment  on  the  Advisory  Committee's 
recommendation  that  the  Commission 
should  prohibit  television  broadcasters 
from  adopting  blanket  bans  on  the  sale 
of  airtime  to  state  and  local  candidates. 

IV.  Administrative  Matters 

39.  Comments  and  Reply  Comments. 
Pursuant  to  applicable  procediu-es  set 
forth  in  §§1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415  and 
1.419,  interested  parties  must  file 
comments  on  or  before  March  27,  2000, 
and  reply  comments  on  or  before  April 
25,  2000.  Comments  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24,121(1998). 
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40.  Comments  filed  through  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
niunber.  Parties  may  also  submit  an 
electronic  comment  via  e-mail.  To  get 
filing  instructions  for  e-mail  comments, 
commenters  should  send  an  e-mail  to 
edfs@fcc.gov,  and  should  include  the 
following  words  in  the  body  of  the 
message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

41.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
Commission,  445  Twelfth  Street,  S.W., 
TW-A325,  Washington,  D.C.  20554. 

42.  Parties  who  choose  to  file  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
addressed  to:  Wanda  Hardy,  Paralegal 
Specialist,  Mass  Media  Bineau,  Policy 
and  Rules  Division,  Federal 
Communications  Commission,  445 
Twelfth  Street,  S.W.,  2-C221, 
Washington,  D.C.  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  Word  97  or  compatible 
software.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  lead  docket 
number  in  this  case  (MM  Docket  No. 
99-360),  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  sent  diskette  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  445  Twelfth  Street,  S.W.,  CY-B402, 
Washington,  D.C.  20554. 

43.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
FCC  Reference  Center,  Federal 
Communications  Commission,  445 
Twelfth  Street,  S.W.,  CY-A257, 
Washington,  D.C.  20554.  Persons  with 
disabilities  who  need  assistance  in  the 
FCC  Reference  Center  may  contact  Bill 
Cline  at  (202)  418-0270,  (202)  418-2555 


TTY,  or  bcline@fcc.gov.  Comments  and 
reply  comments  also  will  be  available 
electronically  at  the  Commission's 
Disabilities  Issues  Task  Force  web  site: 
www.fcc.gov/dtf.  Comments  and  reply 
comments  are  available  electronically  in 
ASCII  text.  Word  97,  and  Adobe 
Acrobat. 

44.  This  document  is  available  in 
alternative  formats  (computer  diskette, 
large  print,  audio  cassette,  and  Braille). 
Persons  who  need  dociunents  in  such 
formats  may  contact  Arminta  Hemy  at 
(202)  4810-0260,  TTY  (202)  418-2555, 
or  ahenry@fcc.gov. 

45.  Ex  Parte  Rules.  Pinsuant  to  the 
provisions  of  47  CFR  1.1204(b)(1)  this  is 
an  exempt  proceeding.  Ex  parte 
presentations  to  or  from  Commission 
decision-making  personnel  are 
permissible  and  need  not  be  disclosed. 

rv.  Ordering  Clause 

46.  Pxnsuant  to  the  authority 
contained  in  sections  4(i),  303(g),  303(r), 
336  and  403  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  154(i), 
303(g),  303(r),  336,  and  403,  this  Notice 
of  Inquiry  is  adopted. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-1794  Filed  1-U5-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  23 

RIN  1018-AF69 

Proposed  Rule:  Notice  of  Intent  To 
Include  Several  Native  U.S.  Species  in 
Appendix  III  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES),  an  international  treaty, 
regulates  international  trade  in  certain 
animals  and  plants.  Countries  that  have 
ratified  or  acceded  to  CITES  monitor 
and  regidate  species  listed  in 
Appendices  I,  II,  and  III.  Any  country 
that  is  a  Party  to  CITES  may  propose 
amendments  to  Appendix  I  or  II  for 
consideration  by  the  other  Parties;  any 
coimtry  that  is  a  Party  may  unilaterally 
list  its  native  species  in  CITES 
Appendix  III.  Parties  submit  an 


Appendix  HI  listing  to  the  CITES 
Secretariat,  which  then  notifies  all 
CITES  Party  countries  of  this  listing. 
With  this  proposed  rule,  we  are 
annoimcing  a  proposal  to  include  the 
Alligator  snapping  turtle  {Macroclemys 
temminckii)  and  all  species  of  map 
turtles  (Gmptemys  sp.).  native  US 
species,  in  CITES  Appendix  HI. 
DATES:  You  must  send  us  your 
comments  on  this  proposed  rule  by 
March  13,  2000. 

ADDRESSES:  You  may  send  conaments 
about  this  proposed  rule  to  the  Chief, 
Office  of  Scientific  Authority;  4401 
North  Fairfax  Drive,  Room  750; 
Arlington,  Virginia  22203.  Fax  number: 
703-358-2276,  E-mail:  r9osa@fws.gov. 
Conunents  and  other  information 
received  are  available  for  public 
inspection,  by  appointment,  from  8  a.m. 
to  4  p.m.  Monday  through  Friday,  at  the 
Arlington,  Virginia,  address.  You  may 
obtain  information  about  permits  by 
contacting  the  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  number:  703-358-2095,  E-mail: 

r9ia ©fws.gov,  website:  http:/ 

www.fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr.  ' 

Susan  Lieberman,  Chief,  Office  of 
Scientific  Authority,  US  Fish  and 
Wildlife  Service,  Washington,  DC, 
telephone:  703-358-1708.  fax:  703- 
358-2276,  E-mail: 
Susan Lieberman@fws.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Appendix  ID  Background 

CITES  regiUates  import,  export,  re- 
export, and  introduction  from  the  sea  of 
certain  animal  and  plant  species.  CITES 
lists  these  species  in  one  of  three 
Appendices.  Appendix  I  includes 
species  threatened  v«rith  extinction  that 
are  or  may  be  affected  by  international 
trade.  Appendix  II  includes  species  that, 
although  not  necessarily  threatened 
with  extinction  now,  may  become  so 
unless  the  trade  is  strictly  controlled.  It 
also  lists  species  that  CITES  must 
regiUate  so  that  trade  in  other  listed 
species  may  be  brought  under  effective 
control  (e.g.,  because  of  similarity  of 
appearance  between  listed  species  and 
other  species).  Appendix  III  includes 
native  species  identified  by  any  Party 
country  that  needs  to  be  regulated  to 
prevent  or  restrict  exploitation  and  that 
requests  the  help  of  other  Parties  to 
monitor  and  control  the  trade  of  that 
species. 

To  include  a  species  in  Appendices  I 
or  II,  a  Party  coimtry  must  propose  an 
amendment  to  the  Appendices  for 
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consideration  at  a  biennial  meeting  of 
the  Conference  of  the  Parties  (COP).  The 
adoption  of  sue!  i  a  proposal  is  by 
approval  of  at  le  ast  two-thirds  of  the 
Parties  present  i  nd  voting.  A  Party 
country  makes  tie  addition  of  a  native 
species  in  Appeidix  III,  however, 
independently,  vithout  the  vote  of  other 
Parties,  under  A  rticles  II  and  XVI  of  the 
CITES  treaty.  As  described  below. 
Appendix  III  list  ings  have  many 
advantages,  and  many  species  are 
currently  listed  n  CITES  Appendix  HI. 
A  list  of  all  spec  es  included  in  the  three 
Appendices  is  presented  in  50  CFR  Part 
23  and  is  also  aMiailable  on  request  from 
us  (see  ADDRESSES,  above).  A  list  of  the 
species  and  the  ext  of  the  CITES  treaty 
are  also  availabl ;  from  the  Fish  and 
Wildlife  Service  website  at:  http:// 
www.fws.gov.  V  fe  propose  to  include 
native  U.S.  spec  es  in  Appendix  III  to 
derive  the  follo\  'ing  benefits: 

1 .  Appendix  F  I  listings  are  based  on 
an  individual  country's  decision  that  its 
domestic  conservation  program  for  its 
own  species  involved  in  international 
trade  requires  th  e  assistance  of  the  other 
CITES  Parties  th  rough  the  enforcement 
of  CITES  trade  restrictions.  Since  the 
decision  on  Apf  endix-IU  listing  is  made 
by  an  individual  country,  no  vote  of  the 
CITES  Parties  is  required,  as  would  be 
necessary  for  Af  pendix-I  and  -II  listing 
actions.  The  effe  ct  of  this  independent 
listing  is  that,  if  m  Appendix-Ill 
species'  situation  improves  or  new 
information  sho  vs  that  it  no  longer 
needs  to  be  liste  i,  the  listing  country 
can  remove  the  ;  pecies  from  the  list 
without  consult:  ng  the  other  CITES 
parties.  Therefoi  e,  the  United  States 
could  remove  a  :  pecies  it  listed  on 
Appendix  III  wi  hout  requiring  a  vote  of 
the  CITES  Parties,  or  even  without 
waiting  for  a  me  jting  of  the  CITES 
Conference  of  th  b  Parties. 

2.  Listing  U.S.  native  species  in 
Appendix  III  wg  uld  in  appropriate  cases 
enhance  the  enf(  ircement  of  State  and 
Federal  conserve  ition  measures  enacted 
for  the  species  ii  [  international  (and 
domestic)  trade.  When  a  shipment 
containing  a  noi  -listed,  native  species  is 
exported  from  ti  e  United  States,  it  is  a 
lower  inspectioi  priority  for  both  an 
importing  count  7  and  the  Service  than 
if  the  shipment  contained  CITES-listed 
species.  When  QTES-listed  species, 
including  Appei  idix-III  species,  are 
exported,  the  sh  pment  is  inspected  and 
monitored  both  it  the  port  of  departure 
and  the  port  of  arrival  in  the  importing 
country.  Furthei  more,  many  foreign 
importing  count  -ies  have  limited  legal 
authority  and  re  lources  to  inspect 
shipments  of  no  i-CITES-listed  wildlife. 
Appendix-Ill  lisings  for  U.S.  species 
will  give  these  f(  ireign  importing 


coimtries  the  legal  basis  and  priority 
obligation  to  inspect  such  shipments, 
and  deal  with  CITES  and  national 
violations  when  they  detect  them. 

3.  The  practical  outcome  of  listing  a 
species  in  Appendix  III  is  that  records 
are  kept  and  trade  in  the  species  is 
monitored.  We  will  gain  and  share  new 
information  on  the  trade  with  State  fish 
and  wildlife  agencies,  interjurisdictional 
fisheries  commissions,  and  others  who 
have  jurisdiction  over  resident 
populations  of  this  species.  They  will 
then  be  able  to  better  determine  the 
impact  of  the  trade  on  resident  species 
and  the  effectiveness  of  existing  State 
management  activities,  regulations,  and 
cooperative  efforts. 

4.  When  we  list  a  U.S.  native  species 
on  CITES  Appendix  m.  a  CITES  Party 
is  required  to  deny  the  export  of  a 
specimen  of  that  species  if  it  originated 
in  the  United  States  and  was  acquired 
or  taken  in  violation  of  the  laws  of  the 
United  States.  Closer  inspection  by 
importing  countries  helps  to  protect 
U.S.  native  Appendix-Ill  species  from 
illegal  trade  and  reinforces  U.S.  Federal 
and  State  laws,  particularly  since  a 
CITES  Appendix-Ill  export  permit  is 
issued  only  after  we  have^nade  a  legal 
acquisition  finding.    

5.  When  any  live  CITES-listed  species 
(including  Appendix-Ill)  is  exported  (or 
imported),  it  must  be  packed  and 
shipped  according  to  the  International 
Air  Transport  Association  (lATA)  Live 
Animals  Regulations  to  reduce  the  risk 
of  injury  and  cruel  treatment.  This 
requirement  helps  to  ensure  the  siu^val 
of  the  animals  while  they  are  in 
transport.  All  of  the  species  proposed 
for  listing  in  Appendix  III  by  the  Service 
through  this  notice  are  traded  as  live 
animals  (although  some  trade  in 
alligator  snapping  turtle  meat  also 
occurs). 

6.  By  listing  a  species  in  Appendix  III, 
international  trade  data  and  other 
relevant  information  can  be  gathered  to 
help  policy  makers  determine  whether 
we  should  propose  the  species  for 
addition  to  Appendix  II,  remove  it  from 
Appendix  III,  or  retain  it  in  Appendix 
ID. 

7.  Since  many  States  regulate 
commercial  trade  in  a  number  of 
wildlife  species,  data  gathering  on 
Appendix-Ill  species,  through 
international  import/export  control  and 
permit  issuance,  will  help  to  control 
illegal  wildlife  harvest  and  trade  within 
the  United  States. 

Criteria  for  Listing  a  Native  U.S.  Species 
in  Appendix  III 

Article  II,  paragraph  3,  of  the  CITES 
treaty  states  that  "Appendix  III  shall 
include  all  species  which  any  Party 


identifies  as  being  subject  to  regulation 
within  its  jurisdiction  for  the  purpose  of 
preventing  or  restricting  exploitation, 
and  as  needing  the  cooperation  of  other 
parties  in  the  control  of  trade."  Article 
XVI,  paragraph  1,  of  the  treaty  states 
further  that  "Any  party  may  at  any  time 
submit  to  the  Secretariat  a  list  of  species 
which  it  identifies  as  being  subject  to 
regulation  within  its  jurisdiction  for  the 
purpose  mentioned  in  paragraph  3  of 
Article  n.  Appendix  III  shall  include  the 
names  of  the  Parties  submitting  the 
species  for  inclusion  therein,  the 
scientific  names  of  the  species  so 
submitted,  and  any  parts  or  derivatives 
of  the  animals  or  plants  concerned  that 
are  specified  in  relation  to  the  species 
for  the  purposes  of  subparagraph  (b)  of 
Article  I."  At  the  ninth  meeting  of  the 
Conference  of  the  Parties  to  CITES 
(COP9),  held  in  the  United  States  in 
1992,  the  Parties  adopted  Resolution 
Conf.  9.25,  which  provides  further 
guidance  to  Parties  for  the  listing  of 
their  native  species  in  Appendix  ID.  The 
Resolution  recommends  that:  "A  Party 
(a)  Ensure  that  (i)  The  species  is  native 
to  its  country;  (ii)  Its  national 
regulations  are  adequate  to  prevent  or 
restrict  exploitation  and  to  control  trade, 
for  the  conservation  of  the  species,  and 
include  penalties  for  illegal  taking,  trade 
or  possession  and  provisions  for 
confiscation;  and  (iii)  Its  national 
enforcement  measures  are  adequate  to 
implement  these  regulations;  and  (b) 
Determine  that,  notwithstanding  these 
regulations  and  measures,  there  are 
indications  that  the  cooperation  of  the 
Parties  is  needed  to  control  illegal  trade; 
and  (c)  Inform  the  Management 
Authorities  of  other  range  States,  the 
known  major  importing  countries,  the 
Secretariat  and  the  Animals  Committee 
or  the  Plants  Committee  that  it  is 
considering  the  inclusion  of  the  species 
in  Appendix  III  and  seek  their  opinion 
on  the  potential  effects  of  such 
inclusion."  Therefore,  we  have  used  the 
following  criteria  in  deciding  to  propose 
listing  these  U.S.  species  in  Appendix 
III,  and  we  will  use  these  criteria  for 
future  proposed  listings: 

1 .  The  species  must  ne  native  to  the 
United  States.  Although  the  species  do 
not  have  to  be  endemic  to  the  United 
States,  a  significant  portion  of  their 
range  should  be  in  the  United  States. 

2.  The  species  must  be  subject  tp 
regulation  within  the  United  States,  at 
either  the  State  or  Federal  level.  At  least 
one  State  and  preferably  more  than  one 
(if  foimd  in  more  than  one  State)  should 
have  laws  or  regulations  to  control  the 
take,  trade,  or  possession  of  the  species. 

3.  The  species  must  be  subject  to 
international  trade.  We  should  also  have 
some  evidence  that  illegal  trade 
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(violating  Federal  or  State  laws  or 
regulations)  is  occurring.  The 
supporting  evidence  can  be  extensive, 
documented,  or  even  anecdotal 
(although  if  so  it  must  be  verifiable). 

4.  Significant  evidence  that 
international  or  domestic  trade  in  the 
species  may  not  be  occurring  at 
sustainable  levels  does  not  have  to  exist, 
although  such  information  is  important. 
However,  a  need  must  exist  to  monitor 
international  trade  in  the  species  and 
have  the  assistance  of  importing 
countries  to  identify  and  possibly 
confiscate  shipments  illegally  exported 
firom  the  United  States. 

5.  The  Treaty  does  not  allow  the 
exclusion  of  particular  parts  or  products 
for  any  species  listed  in  Appendix  I  or 
the  exclusion  of  parts  or  products  of 
animal  species  in  Appendix  II.  Article 
XVI  of  the  treaty,  however,  allows  for 
either  all  specimens  of  a  species  or  only 
certain  identifiable  parts  or  products  of 
a  specimen  to  be  listed  in  Appendix  III. 
For  example,  the  ciurent  listing  in 
CITES  Appendix  III  of  Swietenia 
macrophylla  (bigleaf  mahogany)  by 
Bolivia,  Brazil,  Costa  Rica,  and  Mexico 
includes  only  logs,  sawn  wood,  and 
veneer  sheets.  Therefore,  if  the  criteria 
listed  above  are  met,  we  could  list  any 
designated  parts,  products,  or  life  stages 
of  a  species  in  Appendix  III,  if  we 
inform  the  CITES  Secretariat  of  the 
limited  listing. 

Submission  of  Information  to  the  CITES 
Secretariat 

Besides  this  proposed  rule,  we  will 
consult  with  any  other  range  countries 
where  the  species  being  considered  for 
Appendix  III  can  also  be  found.  For  this 
listing,  we  will  consult  Canada 
regarding  Graptemys  geographica.  After 
reviewing  the  results  of  these 
consultations  and  the  information 
submitted  in  response  to  this  proposed 
rule,  we  will  decide  whether  to  include 
these  species  in  CITES  Appendix  III.  We 
will  publish  that  information  in  the 
Federal  Register  and  notify  the  public 
of  our  decision  on  whether  we  will 
submit  these  species  to  the  CITES 
Secretariat  for  inclusion  in  Appendix 
ni.  Upon  notifying  the  Secretariat,  the 
listing  will  take  effect  90  days  after  the 
CITES  Secretariat  informs  the  CITES 
Parties  of  the  listing. 

Change  in  Status  of  Appendix  III 
Species  Based  on  New  Information 

We  will  monitor  the  trade  of  any  U.S. 
AppendLx-IH  species.  If  either  of  the 
following  occurs,  we  will  consider 
removing  the  species  from  Appendix  III: 
(1)  International  trade  in  the  species  is 
very  limited  (fewer  than  5  shipments 
per  year  or  fewer  than  100  individual 


animals  or  plants);  or  (2)  Trade  (legal 
and  illegal)  in  the  species  (either 
internationally  or  in  interstate 
commerce)  is  determined,  after 
considting  with  the  States,  not  to  be  a 
concern. 

If,  after  monitoring  the  trade  of  any 
U.S.  Appendix-Ill  species  and 
evaluating  its  status  in  the  wild,  we 
determine  that  the  species  meets  the 
CITES  criteria  for  listing  in  Appendix  II, 
based  on  Resolution  Conf.  9.24,  Annex 
2a  or  2b,  we  could  consider  proposing 
listing  the  species  in  Appendix  II.  Based 
on  those  criteria,  the  species  would 
qualify  for  Appendix  II  if  "It  is  known, 
inferred  or  projected  that  the  harvesting 
of  specimens  from  the  wild  for 
international  trade  has,  or  may  have,  a 
detrimental  impact  on  the  species  by 
either,  (i)  Exceeding,  over  an  extended 
period,  the  level  that  can  be  continued 
in  perpetuity;  or  (ii)  Reducing  it  to  a 
population  level  at  which  its  survival 
would  be  threatened  by  other 
influences."  The  species  would  also 
qualify  for  listing  in  Appendix  D  if  "The 
specimens  resemble  specimens  of  a 
species  included  in  Appendix  n  under 
the  provisions  of  Article  II,  paragraph 
2(a),  or  in  Appendix  I,  such  that  a  non- 
expert, with  reasonable  effort,  is 
unlikely  to  be  able  to  distinguish 
between  them." 

Practical  Effects  of  Listing  a  Native  U.S. 
Species  in  Appendix  III 

Permits  and  other  requirements:  The 
export  of  an  Appendix-Ill  species 
requires  that  before  specimen(s)  leave 
the  country ,'lhe  U.S.  Fish  and  Wildlife 
Service's  Office  of  Management 
Authority  (OMA)  must  issue  an  export 
permit  and  the  exporter  must  declare 
the  export  to  ouj  Office  of  Law 
Enforcement  (LE).  The  requirement  to 
declare  a  shipment  to  LE  and  comply 
with  applicable  regulations  for  wildlife 
exports  is  not  changed  by  the  CITES 
listing.  OMA  can  issue  a  permit  only  if 
the  applicant  obtained  the  specimen(s) 
legally,  without  violating  any  applicable 
U.S.  laws,  including  relevant  State 
wildlife  laws  and  regulations,  and  the 
live  specimens  are  packed  and  shipped 
according  to  the  IATA  Live  Animals 
Regulations  to  reduce  the  risk  of  injury 
and  cruel  treatment.  No  scientific  non- 
detriment  finding  is  required  by  the 
Service's  Office  of  Scientific  Authority 
(OSA).  However,  OMA,  in  determining 
if  the  applicant  legally  obtained  the 
specimens,  is  required  to  consult 
relevant  State  agencies.  Since  the 
conservation  and  management  of  these 
species  is  under  the  jurisdiction  of  State 
agencies,  it  is  their  responsibility  to 
decide  if  shipments  follow  Stiate  laws 
and  regiUations.  OSA  will  monitor  and 


evaluate  the  trade,  to  decide  if  there  is 
a  conservation  concern  that  would 
require  any  further  Federal  action  on 
our  part. 

Process,  Findings,  and  Fees:  To  apply 
for  a  CITES  permit,  an  applicant  is 
required  to  furnish  to  OMA  a  completed 
CITES  export  permit  application  with  a 
$25  check  or  money  order  to  cover  the 
.  cost  of  processing  the  application.  You 
may  obtain  information  about  CITES 
permits  ft-om  our  website  or  from  OMA 
(see:  ADDRESSES,  above).  We  will  review 
the  application  to  decide  if  the  export 
meets  the  following  criteria:  (a)  You  did 
not  obtain  tBe  specimen  in  violation  of 
any  U.S.  Federal  or  State  laws.  You 
must  provide  documentation  showing 
that  you  legally  obtained  the  specimen. 
The  applicant  is  often  required  to  have 
a  State  license  or  permit  to  engage  in 
certain  activities  with  native  species. 
When  applying  to  OMA  for  a  permit,  an 
applicant  is  required  to  furnish  copies 
of  any  license  or  permit.  OMA  will  also 
contact  the  relevant  U.S.  States  to  verify 
the  legality  of  collecting  and  possessing 
this  particular  native  species,  (b)  As 
required  by  CITES,  live  animals  must  be 
shipped  to  reduce  the  risk  of  injury, 
damage  to  health,  or  cruel  treatment.  We 
carry  out  this  CITES  treaty  requirement 
(and  applicable  CITES  resolutions)  by 
stating  clearly  on  all  CITES  permits  that 
shipments  must  comply  with  the  LATA 
Live  Animals  Regulations.  The  LE 
Wildlife  Inspectors  are  authorized  to 
inspect  shipments  of  CITES-listed 
species  during  export  to  ensure  that  the 
shipment  complies  with  these 
regulations.  Additional  information  on 
permit  requirements  is  available  from 
the  OMA;  additional  information  on 
declaration  of  shipments,  inspection, 
and  clearance  of  shipments  is  available 
on  request  from  the  Office  of  Law 
Enforcement. 

Species  Proposed  for  Listing  in 
Appendix  III 

We  propose  to  list  the  following 
species  in  CITES  Appendix  III: 

1 .  Macroclemys  temminckii  (Alligator 
Snapping  Turtle) 

Macroclemys  temminckii  is  found  in 
the  following  States:  Alabama, 
Arkansas,  Florida,  Georgia,  Illinois, 
Indiana,  Kansas,  Louisiana,  Mississippi, 
Missouri,  Oklahoma,  Tennessee,  and 
Texas.  It  is  confined  to  river  systems 
that  drain  into  the  Gulf  of  Mexico.  It  is 
widely  distributed  in  the  Mississippi 
Valley  from  as  far  north  as  Kansas, 
Illinois,  and  Indiana  to  the  Gulf.  The 
species  has  been  found  in  most  river 
systems  fttjm  the  Suwanee  River, 
Florida,  to  eastern  Texas.  M.  temminckii 
is  the  largest  freshwater  turtle  in  North 
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America.  Adul  s  are  usually  foimd  in 
deeper  water  o  large  rivers  and  their 
major  tributarit  >s  and  are  also  found  in 
lakes,  canals,  oicbows,  swamps,  ponds, 
and  bayous  ass  sciated  with  river 
systems.  Manaiement  and  regulation  in 
the  States  are  cniite  varied,  and  include, 
among  others:  Prohibitions  on  all  take 
from  the  wild;  prohibitions  on  all 
commercial  talde  from  the  wild; 
inclusion  on  State  lists  of  endangered 
and  threatened  wildlife;  prohibitions  on 
all  possession,  mying,  selling,  sale, 
transport,  or  ex  }ort;  and  closed  seasons. 

The  species  (  oes  not  breed  until  1 1- 
13  years  and  la  rs  one  clutcB  of  9-52 
eggs/year.  The  species  has  declined 
throughout  its  i  ange  (mainly  the 
Mississippi  Ri\  er  drainage  and  other 
river  systems  in  the  Southeast),  due 
particularly  to  oss  of  bottomland 
hardwood  fores  ts,  but  also  extensive 
collection  for  p  ersonal  consumption  and 
commercial  marketing  of  meat.  Because 
of  the  species  1  fe  history,  collection  of 
breeding  adult<  can  quickly  become 
unsustainable,  intensive  collecting  has 
severely  depletsd  local  populations  and 
altered  demogr  iphic  structure  in  others, 
such  as  in  sout  lern  Louisiana.  The 
species  is  cons  dered  threatened  in 
much  of  the  no  rthern  part  of  its  range 
and  has  been  considered  for  candidate 
status  under  th  j  Endangered  Species 
Act  (ESA).  lUC  M  (the  World 
Conservation  I  nion)  classifies  M. 
temminckii  as  'vulnerable"  (a  species 
that  will  likely  move  into  the 
"endangered"  (  ategory  in  the  future,  if 
the  factors  leading  to  its  endangerment 
continue  opera  ing).  Although 
commercial  us(  i  is  prohibited  in  most 
States  other  thj  n  Louisiana  (which 
allows  wild-ca  )ture)  and  Mississippi 
(farm-hatched  »nly),  people  can  take  the 
species  for  per;  onal  use  in  most  States, 
and  there  is  air  lost  no  management  of 
the  species  by  \  itato  agencies.  Anecdotal 
information  frc  m  turtle  trappers  shows 
that  M.  temmir,  ckii  has  declined 
drastically  thrc  ughout  its  range,  due  to 
over-collection  and  habitat  loss. 

Small  specin  ens  of  M.  temminckii  are 
used  for  the  do  nestic  pet  trade,  and  the 
larger  specimei  is  are  traded  as  meat  for 
human  consun  ption.  Some  hatchlings 
offered  by  deal  srs  are  said  to  have  been 
"captive-bred,'  although  these  are  likely 
to  have  been  h<  tched  from  eggs 
collected  from  lests  in  the  wild.  Larger 
specimens,  cos  ing  as  much  as  $750 
each  or  $1,100  Der  pair,  are  less 
commonly  offe  ed  in  the  pet  trade.  To 
supply  most  of  the  hatchling  turtles, 
more  than  1 ,00  D  female  tiulles  are  held 
in  live  ponds  u  ntil  June,  when  their  eggs 
are  fertile  and  ire  laid.  The  turtles  are 
then  butcherec  for  their  meat,  and  the 
eggs  are  artifici  ally  hatched.  The  M. 


temminckii  meat  trade  is  much  larger 
than  the  pet  trade. 

Analysis  of  import/export  data 
obtained  from  the  Office  of  Law 
Enforcement  showed  that  live  M. 
temminckii  have  been  exported  in 
increasing  numbers  in  recent  years.  The 
annual  exports  of  live  specimens  have 
increased  from  290  in  1989,  to  4,447  in 
1994.  We  also  know  that  illegal  trade 
occiu's.  The  export  figiues  from  1989- 
1994  reveal  that  international  trade  in 
Af.  temminckii  primarily  for  human 
consiunption  and  as  pets  increased 
dramatically  during  the  6-year  period. 
Besides  international  trade,  a  significant 
domestic  trade  reportedly  exists. 

The  Chelonian  Advisory  Group  (CAG) 
to  the  American  Association  of 
Zoological  Parks  and  Aquariiuns 
recommended  that  M.  temminckii 
become  a  high  priority  for  future 
conservation  efforts.  The  CAG  reported 
to  the  Captive  Breeding  Specialist 
Group  of  the  lUCN  that  this  species  was 
one  of  three  North  American  tiulles 
most  in  need  of  management. 

The  United  States  submitted  a 
proposal  to  CITES  COPlO  in  Zimbabwe 
(June  1997)  to  include  the  species  in 
CITES  Appendix  II.  The  proposal  was 
withdrawn  after  some  countries 
expressed  the  view  that  international 
trade  is  small  and  conservation 
problems  for  the  species  should  be  dealt 
with  through  domestic  measures.  The 
State  of  Louisiana  also  opposed  the 
proposal  then.  Many  countries  at  the 
COP  suggested  that,  for  an  endemic 
species  such  as  this,  inclusion  in 
Appendix  III  would  be  preferable. 

2.  Graptemys  spp.:  All  12  Species  of 
Map  Turtles 

The  12  Graptemys  species  (see  Table 
below)  are  endemic  to  the  United  States, 
except  G.  geographica,  which  ranges 
into  southern  Quebec.  Most  species 
have  fairly  restricted  ranges  in  various 
drainages  in  the  southeastern  United 
States.  Three  species,  G.  geographica,  G. 
pseudogeographica  (=  kohnii),  and  G. 
ouacbitensis,  are  widespread  and 
locally  common  (the  Mississippi  and 
Missouri  River  drainages).  G. 
pseudogeographica  and  G.  ouachitensis 
probably  account  for  most  of  the  trade. 
Populations  of  most  species  have 
declined  because  of  habitat  degradation. 
Two  species  (G.  flavimaculata,  G. 
oculifera)  are  listed  as  threatened  under 
the  Federal  Endangered  Species  Act  and 
endangered  by  the  State  of  Mississippi. 
A  third  species  (G.  nigrinoda)  is  also 
listed  as  endangered  by  the  State  of 
Mississippi.  Reproductive  potential  is 
moderate:  20-30  eggs  total  in  several 
clutches.  Overall,  the  more  restricted 


species  in  the  Southeast  may  have  lower 
reproductive  potential. 


Scientific  name 

Common  name 

Graptemys  bartxjuri  .. 

Barbour's  map  turtle. 

Graptemys  caglei  

eagle's  map  turtle. 

Graptemys  emsti 

Escambia  map  turtle. 

Graptemys 

Yellow-blotched  map 

flavimaculata. 

turtle. 

Graptemys  gibbonsi  .. 

Pascagoula  map  tur- 
tle. 
Black-knobbed  map 

Graptemys  nigrinoda 

turtle. 

Graptemys  oculifera  .. 

Ringed  map  turtle. 

Graptemys  pulcfira  .... 

Alabama  map  turtle. 

Graptemys  versa 

Texas  map  turtle. 

Graptemys 

Common  map  turtle. 

geographica. 

Graptemys 

Ouachita  map  turtle. 

ouachitensis. 

Graptemys 

False  map  turtle. 

pseudogeographica. 

Hatchlings  of  many  of  the  map  turtle 
species  are  popular  in  the  pet  trade 
because  of  their  bright  colors.  Tiulle 
farmers  in  recent  years  in  the  Southeast 
have  apparently  achieved  considerable 
success  with  captive-breeding 
operations,  but  we  believe  all  such 
operations  draw  upon  the  wild  to 
replace  breeding  stock.  The  degree  of 
wild  harvest  is  unknown  but  could  be 
very  substantial.  Many  species  of 
Graptemys  are  also  eaten,  but  it  is  not 
known  if  much  meat  is  handled 
commercially.  Export  numbers  have 
risen  dramatically,  from  8,600  in  1991 
to  37,000  in  1993  and  probably  more 
than  100,000  in  1995.  More  recent  data 
are  not  readily  available.  The  majority  of 
these  may  represent  farm-raised  animals 
that  may  or  may  not  been  taken  directly 
from  the  wild. 

The  United  States  submitted  a 
proposal  to  CITES  COPlO  in  1997  to 
include  nine  species  of  map  turtles  in 
Appendix  II  (and  to  leave  as  unlisted 
the  three  more  common  species).  Prior 
to  that  meeting,  most  but  not  all  range 
States  supported  that  proposal.  The 
proposal  obtained  the  majority  of  votes, 
but  was  not  adopted  since  it  missed  the 
necessary  two-thirds  majority  by  one 
vote,  with  37  for  and  19  against.  We 
believe  that  including  the  whole  genus 
(the  nine  rarer  species  and  the  three 
more  heavily  traded  species)  in 
Appendix  III  is  preferable,  to  both 
adequately  monitor  trade  and  obtain  the 
advantages  of  Appendix  III  listings. 

Required  Determinations 

The  Office  of  Management  and  Budget 
has  not  reviewed  this  docmnent  under 
Executive  Order  12866. 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  under  the 
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Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  This  proposed  rule  establishes 
the  means  to  monitor  the  international 
trade  in  several  native  U.S.  species  and 
does  not  impose  any  new  or  changed 
restriction  on  the  trade  of  legally 
acquired  specimens.  Based  on  current 
exports  of  these  species,  we  estimate 
that  the  costs  to  implement  this  rule 
will  be  less  than  $2,000,000  annually 
due  to  the  costs  associated  with 
obtaining  permits.  Similarly,  this 
proposed  rule  is  not  a  major  rule  under 
5  U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  proposed  rule  does  not  impose 
an  unfunded  mandate  of  more  than 
$100  million  per  year  or  have  a 
significant  or  imique  effect  on  State, 
local,  or  tribal  governments  or  the 
private  sector  because  we,  as  the  lead 
agency  for  CITES  implementation  in  the 
United  States,  are  responsible  for  the 
authorization  of  shipments  of  live 
wildlife,  or  their  parts  and  products, 
that  are  subject  to  the  requirements  of 
CITES. 

Under  Executive  Order  12630,  this 
proposed  rule  does  not  have  significant 
takings  implications  since  there  are  no 
changes  in  what  may  be  exported.  The 
permit  requirement  will  not  alter  the 
current  criteria  for  exports  of  these 
specimens. 

Under  Executive  Order  13132,  this 
proposed  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment 
because  it  will  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Although  this 
proposed  rule  will  generate  information 
that  will  be  beneficial  to  State  wildlife 
agencies,  it  is  not  anticipated  that  any 
State  monitoring  or  control  programs 
will  need  to  be  developed  to  fulfill  the 
purpose  of  this  proposed  rule.  We  have 
consulted  the  States,  through  the 
International  Association  of  Fish  and 
Wildlife  Agencies,  on  this  proposed 
action. 


Under  Executive  Order  12988,  the 
Office  of  the  Solicitor  has  determined 
that  this  proposed  rule  does  not  unduly 
burden  the  judicial  system  and  meets 
the  requirements  of  Sections  3(a)  and 
3(b)(2)  of  the  Order. 

This  proposed  rule  does  not  contain 
new  or  revised  information  collection 
for  which  Office  of  Management  and 
Budget  approval  is  required  under  the 
Paperwork  Reduction  Act.  The 
referenced  information  collection  is 
covered  by  an  existing  0MB  approval 
and  has  been  assigned  clearance  No. 
1018-0093.  Form  3-200-27,  with  an 
expiration  date  of  January  31,  2001; 
implementing  regulations  for  the  CITES 
documentation  appear  at  50  CFR  23.  We 
may  not  conduct  or  sponsor,  emd  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it 
displays  a  currently  valid  0MB  control 
number. 

This  proposed  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  action  is 
categorically  excluded  under  516  DM  2, 
Appendix  1.10  in  the  Departmental 
Manual.  A  detailed  statement  under  the 
National  Environmental  Policy  Act  of 
1969  is  not  required. 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  imderstand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  that  interferes  with 
its  clarity?  What  else  could  we  do  to 
make  this  proposed  rule  easier  to 
understand?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
the  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
regulation  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  regulation? 

EO  12866  provides  for  a  60-day 
comment  period  as  a  general  practice. 
But,  in  this  case,  we  believe  that  a  60- 
day  comment  period  is  unnecessary  for 
the  following  reasons:  (1)  Since  the 
proposed  listings  included  species  that 
were  previously  proposed  for  listing  in 
Appendix  II  at  the  last  COP,  the  Service 
has  received  substantial  comments  in 
the  past,  and  (2)  The  Service  has  had 
preliminary  discussions  with  various 
State  wildlife  agencies  regarding  the 
proposed  listings.  In  addition,  we 
believe  that  the  listing  of  these  species 
on  Appendix  ni  should  correspond 
closely  with  the  next  COP,  which  will 
be  held  in  April  2000. 


Authors:  This  proposed  rule  was 
prepared  by  Dr.  Susan  Lieberman  and 
Timothy  VanNorman,  Office  of 
Scientific  Authority,  under  authority  of 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  efseq.). 

This  proposed  rule,  if  adopted,  would 
result  in  a  final  decision  that  would 
amend  50  CFR  23.23  by  adding  Alligator 
snapping  turtle  {Macroclemyv 
temminckiii  and  all  species  of  map 
turtles  (Graptemys  sp.)  to  Appendix  HI 
of  CITES  for  the  United  States.  After 
analysis  of  the  comments  on  the 
proposed  rule,  we  will  publish  our 
decision  in  the  Federal  Register.  If 
adopted,  we  would  submit  the  additions 
to  the  CITES  Secretariat,  who  has  90 
days  for  inclusion  in  Appendix  III  and 
formal  notification  to  the  CITES  Party 
countries.  Therefore,  the  effective  date 
for  implementing  the  amendment  to  50 
CFR  23  would  be  90  days  from 
publishing  the  final  rule.  However,  we 
will  contact  the  Secretariat  prior  to 
publishing  the  final  rule,  if  adopted,  to 
clarify  the  exact  time  period  required  by 
the  Secretariat  to  implement  the  listing. 

Dated:  December  21, 1999. 

Donald  |.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  00-1790  Filed  1-25-00;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  0001 2001 6-001  &-01;  I.D. 
112299C] 

RIN  0648-AM70 

Fisheries  of  the  Caribt>ean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Rsh 
Fishery  of  the  Gulf  of  Mexico;  Gag, 
Red  Grouper,  and  Blacic  Grouper 
Management  Measures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  proposed 
regulations  to  implement  a  regulatory 
amendment  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council)  in  accordance  with  framework 
procedures  for  adjusting  management 
measures  of  the  Fishery  Management 
Plan  for  the  Reef  Fish  Resources  of  the 
Gulf  of  Mexico  (FMP).  These  proposed 
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regulations  woi  ild  increase  the 
commercial  ani  1  recreational  minimum 
size  limits  for  §  ag  and  black  grouper; 
prohibit  the  co:  nmercial  harvest  and  the 
sale  or  purchas  s  of  gag,  black  grouper, 
and  red  grouper  from  February  15  to 
March  15  each  jyear;  and  establish  two 
areas  in  the  eas  tern  Gulf  of  Mexico  that 
would  be  close  i  to  all  fishing  (except 
fishing  for  high  ly  migratory  species). 
The  intended  e  ^ect  of  these  proposed 
regulations  is  t(  >  protect  the  spawning 
aggregations  fo  these  species  and  to 
prevent  overfis  ling. 

DATES:  Conune;  its  must  be  received  no 
later  than  5:00  }.m.,  eastern  standard 
time,  on  Februi  ry  10,  2000. 

ADDRESSES:  Wr  itten  comments  on  the 
proposed  rule  i  aust  be  sent  to  Dr.  Roy 
E.  Crabtree,  Soi  itheast  Regional  Office, 
NMFS,  9721  EJ  ecutive  Center  Drive  N., 
St.  Petersburg,  "L  33702.  Comments 
also  may  be  sei  t  via  fax  to  727-570- 
5583.  Commen  s  will  not  be  accepted  if 
submitted  via  e  -mail  or  Internet. 

Requests  for  copies  of  the  regulatory 
amendment,  which  includes  an 
envirorunental  assessment,  a  regulatory 
impact  review  RIR),  and  an  initial 
regulatory  flexijility  analysis  (IRFA), 
and  requests  for  copies  of  minority 
reports  submittjed  by  some  Coimcil 
members  shouln  be  sent  to  the  Gulf  of 
Mexico  Fishenj  Management  Council, 
3018  U.S.  Hig^ay  301  North,  Suite 
1000,  Tampa,  FL  33619-2266; 
telephone:  813-228-2815;  fax:  813- 
225-7015;  ore- mail: 
gulf.council@n  jaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 


Roy  E.  Crabtree 


5305,  fax:  727-570-5583,  e-mail: 
roy.crabtree@n  )aa.gov. 


,  telephone:  727-570- 


SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  in  the  exclusive  economic 
zone  (EEZ)  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  was 
prepared  by  the  Covmcil  and  approved 
and  implemented  by  NMFS  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  by 
regulations  at  50  CFR  part  622. 

The  Coimcil  has  proposed  adjusted 
management  measures  (regulatory 
amendment)  for  the  Gulf  gag  and  black 
grouper  fisheries  for  NMFS'  review, 
approval,  and  implementation.  These 
measures  were  developed  and 
submitted  to  NMFS  imder  the  FMP's 
framework  procediu^  for  aimual 
adjustments  in  total  allowable  catch  and 
related  measiu-es  (framework 
procedure).  This  proposed  rule  would 
implement  the  measures  contained  in 
the  Council's  regulatory  amendment. 

Background 

The  actions  proposed  in  this 
regulatory  amendment  are  intended  to 
prevent  overfishing  by  reducing  the 
recreational  and  commercial  harvest  of 
gag,  black  grouper,  and  red  grouper,  and 
to  evaluate  the  effectiveness  of  area 
closures  in  protecting  gag  spawning 
aggregations  and  male  gag.  The  1998 
and  1999  NMFS  Reports  to  Congress  on 
the  Status  of  Fisheries  of  the  United 
States  listed  gag  as  approaching  an 
overfished  condition.  The  Council 
included  black  grouper  in  the  regulatory 
amendment  as  a  precautionary  measiu-e 
and  because  the  identification  of  gag 
and  black  grouper  is  often  confused. 
The  Council  included  red  grouper  in  the 
prohibition-of-sale  measure  because  a 
closed  season  for  gag  and  black  grouper 
only  would  result  in  commercial 


fishermen  targeting  red  grouper,  with  an 
incidental  bycatch  and  related  release 
mortality  of  gag  and  black  grouper. 
Furthermore,  the  Council  was 
concerned  that  a  measure  protecting 
only  gag  and  black  grouper  would  shift 
effort  to  red  grouper  and  exacerbate 
problems  with  that  stock;  a  recent 
NMFS  stock  assessment  suggests  that 
red  grouper  are  overfished. 

The  proposed  rule  would  (1)  increase 
the  recreational  minimum  size  limits  for 
gag  and  black  grouper  from  20  inches  to 
22  inches  (50.8  cm  to  55.9  cm) 
immediately  and  by  1  inch  (2.5  cm) 
each  subsequent  year  (effective  dates  1 
and  2  years,  respectively,  after  the 
effective  date  of  the  final  rule)  imtil  24 
inches  (61.0  cm)  is  reached;  (2)  increase 
the  commercial  minimum  size  limit  for 
gag  and  black  grouper  from  20  inches  to 
24  inches  (50.8  cm  to  61.0  cm);  (3) 
prohibit  the  sale  of  gag,  black  grouper, 
and  red  grouper  harvested  fi'om  the  Gulf 
EEZ  fi'om  February  15  to  March  15;  and 
(4)  establish  two  areas  in  the  eastern 
Gulf  (Madison  and  Swanson  sites  and 
Steamboat  Lumps)  that  would  be  closed 
to  all  fishing,  except  fishing  for  highly 
migratory  species — tiuias,  sharks,  and 
billfishes.  The  Coimcil  has  requested 
that  NMFS'  Highly  Migratory  Species 
Division  (HMS  Division),  Office  of 
Sustainable  Fisheries,  issue  a 
compatible  rule  prohibiting  fishing  for 
all  Atlantic  highly  migratory  species  in 
these  two  areas.  "The  HMS  Division  is 
currently  considering  this  request  and 
expects  to  take  appropriate  action  soon. 
The  boundaries  of  the  two  proposed 
closed  areas  (219  square  nautical  miles 
(751  km^)  total  area)  are  as  follows: 

Madison  and  Swanson  Sites 


NW  comer 
NE  comer 
SW  comer 
SE  comer 


29°17'  N.  lat.,  85°50'  W.  long. 
29°17'  N.  lat.,  85°38'  W.  long. 
29°06'  N.  lat.,  85°50'  W.  long. 
29°06'  N.  lat.,  85<=38'  W.  long. 


Steamboat  Lus  tps 


NW  comer 
NE  comer 
SW  comer 
SE  comer 


28°14'  N.  lat.,  84°48'  W.  long. 
28°14'  N.  lat.,  84°37'  W.  long. 
28°03'  N.  lat.,  84°48'  W.  long. 
28°03'  N.  lat.,  84°37'  W.  long. 


The  propose  1 
recommended 


minimum  size  limits 
jy  the  Council  are 


intended  to  allow  some  female  gag  to 
reach  sexual  maturity  and  spawn  before 


being  subjected  to  fishing  mortality. 
Most  gag  mature  at  ages  of  3  to  4  years 
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and  a  length  of  about  24  inches  (61.0 
cm).  The  regulatory  amendment 
suggests  that  the  immediate  22-inch 
(55.9-cm)  recreational  size  limit  would 
reduce  recreational  landings  by  as  much 
as  16  percent,  and  the  immediate  24- 
inch  (61.0-cm)  commercial  size  limit 
would  reduce  commercial  landings  by 
about  6  percent.  The  proposal  to 
increase  the  recreational  size  limit  to  24 
inches  (61.0  cm)  2  years  after  initial 
implementation  of  this  rule  could 
reduce  recreational  landings  by  as  much 
as  36  percent  compared  with  the  current 
20-inch  (50.8-cm)  size  limit.  It  is  likely 
that  the  reduction  in  recreational 
harvest  in  subsequent  years  will  be 
moderated  by  the  increasing  availability 
of  larger  gag  resulting  from  the  previous 
increases  in  the  minimum  size  limit. 

The  no-sale  provision  from  February 
15  to  March  15  each  year  is  expected  to 
reduce  the  commercial  gag  and  black 
grouper  harvest  by  about  10  percent  and 
the  commercial  red  grouper  harvest  by 
about  7  percent;  however,  these 
estimates  assume  that  commercial 
fishing  effort  will  not  shift  in  response 
to  this  measure.  Comments  by  the 
NMFS  Southeast  Fisheries  Science 
Center  suggest  that  shifts  in  fishing 
effort  (i.e.,  for  example  increased  effort 
immediately  before  the  closine)  are 
likely  to  reduce  the  effectiveness  of  this 
measure. 

In  addition  to  its  goal  of  reducing  the 
harvest,  the  Council  acted  out  of 
concern  that  male  gag  have  been 
depleted  and  that  action  is  needed  to 
protect  them.  The  best  scientific 
available  information  suggests  that  the 
proportion  of  males  in  the  population 
has  decreased  dramatically  over  the  past 
20  years.  The  Council  heard  conflicting 
scientific  testimony  regarding  the  need 
for  establishing  closed  areas  to  protect 
male  gag  and  considered  several 
options.  The  Council's  rationale  for  the 
proposed  closed  areas  is  to  allow 
research  on  the  effects  of  area  closures 
on  gag  populations.  The  areas  selected 
for  closure  are  believed  to  be  important 
spawning  areas  for  gag,  which  spawn  in 
dense  aggregations  that  are  particularly 
vulnerable  to  fishing.  The  Council 
believes  that  a  closure  of  the  two  areas 
to  only  gag  fishing  probably  would  nof 
have  the  intended  effect  because 
continued  fishing  for  other  reef  fish 
species  would  result  in  a  large  bycatch 
of  gag.  Thus,  the  proposed  closure 
applies  to  all  fishing  (except  fishing  for 
highly  migratory  species).  The  closed 
areas  are  in  relatively  deep  water  where 
the  survival  rate  of  discarded  bycatch 
species  would  be  low.  The  closure 
would  extend  for  4  years  to  allow  NMFS 
and  the  Council  to  evaluate  the  utility 
of  closed  areas  for  grouper  management. 


The  two  closed  areas  are  expected  to 
reduce  commercial  landings  of  gag  by 
about  2  percent,  black  grouper  by  about 
1.5  percent,  and  red  grouper  by  about 
0.6  percent.  If  fishing  effort  shifts  from 
the  closed  area  into  other  areas,  the 
actual  reduction  in  landings  would  be 
less.  The  closed  areas  are  expected  to 
have  little  effect  on  recreational 
landings. 

The  NMFS  Southeast  Fisheries 
Science  Center  expressed  the  follovdng 
concerns  regarding  the  proposed  closed 
areas:  (1)  Existing  baseline  data  are 
inadequate  to  evaluate  changes  in  gag 
populations  that  could  be  attributed  to 
the  closxu^;  (2)  the  dination  of  the 
closure  (4  years)  is  too  short  to  expect 
measurable  benefits  and  changes 
resulting  from  the  closiue;  (3)  no  criteria 
are  proposed  with  which  to  judge  the 
"success"  or  "failure"  of  the  closine; 
and  (4)  Gulf-wide  conclusions  about  the 
efficacy  of  closed  areas  would 
necessitate  an  experimental  design 
utilizing  replicate  closed  areas  and    . 
controls.  NMFS  seeks  public  comment 
regarding  these  concerns. 

Council  members  opposing  portions 
of  the  regulatory  amendment  submitted 
three  minority  reports.  One  minority 
report  argued  that  (1)  the  proposed 
measures  are  insufficient  to  prevent 
overfishing  and  would  place  a  greater 
share  of  the  burden  from  the  reduction 
in  harvest  on  the  recreational  sector;  (2) 
the  1-month  closure  of  the  commercial 
fishery  was  too  short  to  be  effective;  (3) 
the  closure  of  the  two  areas  to  all  fishing 
unnecessarily  restricts  fishing  for 
species  other  than  reef  fish;  and  (4)  the 
closure  should  apply  only  to  reef  fish 
fishing  and  bottom  fishing  with  gear 
capable  of  catching  reef  fish.  Two  other 
minority  reports  argued  that:  (1)  the 
delay  in  increasing  the  recreational 
minimum  size  limit  to  24  inches  (61.0 
cm)  is  unjustified  and  reconunended  an 
immediate  increase  to  24  inches  (61.0 
cm);  (2)  the  measines  in  the  regulatory 
amendment  are  not  based  upon  the  best 
available  science,  specifically  referring 
to  comments  by  a  consultant  hired  by 
the  commercial  industry;  (3)  the  1- 
month  closure  of  the  commercial  fishery 
only  is  unfair  and  that  the  recreational 
fishery  should  also  be  closed;  and  (4) 
the  regulatory  amendment  fails  to 
reduce  bycatch  in  the  recreational 
fishery.  Copies  of  the  minority  reports 
are  available  (see  ADDRESSES). 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
pinposes  of  E.O.  12866. 

Tne  Council  prepared  an  initial 
regulatory  flexibility  analysis  (IRFA) 
that  describes  the  impact  this  proposed 


rule,  if  adopted,  would  have  on  small 
entities  as  required  by  5  U.S.C.  §  604(a). 
A  summary  of  the  IRFA  follows. 

The  Council  determined  that  340 
commercial  vessels  and  a  small,  but 
imdetermined,  number  of  for-hire 
vessels  historically  fishing  in  the  EEZ  of 
the  Gulf  of  Mexico  would  be  adversely 
affected  by  the  action  to  close  areas  on 
a  year-round  basis.  The  typical 
commercial  vessel  participating  in  this 
fishery  uses  handline  gear,  has  an 
average  length  of  38  ft  (11.6  m).  and 
generates  average  annual  gross  revenues 
of  about  $50,000.  The  minimum  size 
limit  and  the  seasonal  no-sale  provision 
in  combination  would  affect  754 
commercial  vessels  and  a  substantial, 
but  unknown,  number  of  for-hire 
vessels.  Since  some  vessels  will  be 
affected  by  all  the  actions,  the  numbers 
are  not  additive;  to  add  them  would 
result  in  double  counting.  Hence,  the 
expectation  is  that  at  least  754 
commercial  vessels  constituting  over  62 
percent  of  the  commercial  fleet  and  a 
substantial,  but  unknown,  number  of 
for-hire  vessels  will  be  affected.  All  of 
the  businesses  supported  by  these 
vessels  are  classified  as  small  business 
entities,  and  a  substantial  number  of 
small  business  entities  would  be 
affected  by  the  proposed  actions.  The 
proposed  measiu^s  would  be  expected 
to  reduce  annual  gross  revenues  by 
more  than  5  percent. 

The  Council  proposed  this  rule 
because  the  gag  stock  is  approaching  an 
overfished  condition  and  because  the 
Magnuson-Stevens  Act  requires  that  the 
Council  take  action  to  prevent 
overfishing.  The  proposed  management 
measures  are  intended  to  prevent 
fishing  mortality  from  exceeding  a  rate 
that  corresponds  to  a  20  percent  static 
spawning  potential  ratio,  which  was  the 
FMP's  threshold  for  defining  overfishing 
at  the  time  the  regulatory  amendment 
was  prepared.  The  Magnuson-Stevens 
Act,  as  amended,  provides  the  legal 
basis  for  the  rule. 

In  addition  to  the  actions  described  in 
this  proposed  rule,  the  Council 
considered  and  rejected  the  following 
gag  management  alternatives:  (1)  Set  a 
total  allowable  catch;  \2)  allocate  a  total 
allowable  catch  between  recreational 
and  commercial  users;  (3)  set  a  separate 
bag  limit;  and  (4)  set  a  commercial  trip 
limit.  The  Council  rejected  these 
alternatives  in  order  to  minimize 
adverse  impacts  on  small  business 
entities  and  because  overfishing  of  gag 
and  black  grouper  stocks  could  be 
prevented  by  the  selected  alternatives.  A 
discussion  of  the  alternatives 
considered  by  the  Council  follows. 

The  proposed  alternative  for  the  gag 
and  black  grouper  minimum  size  limit 
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is  an  immediate 


increase  in  the 


commercial  size  limit  from  20  to  24 
inches  (50.8  cm  to  61.0  cm)  and  an 
immediate  incn  ase  in  the  recreational 
minimum  size  1  mit  from  20  to  22 
inches  (50.8  cm  to  55.9  cm)  followed  by 
l-inch  (2.54-cn: )  increases  for  each  of 
the  next  2  years  at  which  time  the 
recreational  anc  commercial  minimum 
size  limits  will  be  identical — 24  inches 
(61.0  cm).  The  C!ouncil  considered  and 
rejected  four  alt  smatives  to  change  the 
size  limits  for  gi  g  and  black  grouper, 
including  the  status  quo  20-inch  (50.8- 
cm)  minimum  s  ze  limit.  The  Council 
rejected  the  stat  is  quo  size  limit 
because  the  redi  iction  in  frshing 
mortality  would  not  be  sufficient  to 
prevent  overfisl:  ing.  The  other  rejected 
alternatives  woi  ild  have  increased  the 
minimum  size  1  mit  from  20  inches 
(50.8  cm)  to  24  ^ches  (61.0  cm),  but  the 
schedule  of  the  ncrease  varied.  The 
short-term  adve;  se  economic  impact  of 
the  size  limit  in^  :rease  was  greatest  with 
an  immediate  ir  crease  to  24  inches 
(61.0  cm)  and  least  with  an  increase  of 
one  1  inch  (2.54 -cm)  every  2  years. 
However,  postpi  )nement  of  the  size- 
limit  increase  w  ill  also  delay  fishing- 
mortality  reduci  ions,  which  are  needed 
to  prevent  overf  shing.  The  proposed 
alternative  wou  d  provide  an  inunediate 
and  substantial  'eduction  in  fishing 
mortality  while  minimizing  adverse 
economic  impa(  ts.  The  niunber  of  for- 
hire  businesses  jxpected  to  be  affected 
by  the  size  limits  is  unknown;  these 
businesses  tend  to  employ  traditional 
charter  fishing  t  oats  with  offshore 
capability. 

The  Council  c  onsidered  and  rejected 
three  alternative  s,  including  the  status 
quo,  to  the  propased  February  15  to 
March  15  prohil  lition  of  sale  of  gag, 
black  grouper,  a  ad  red  grouper.  The 
Council  rejectee  the  status  quo  because 
it  would  not  red  uce  overfishing.  Two 
other  rejected  al  tematives  would  have 
prohibited  sale  ( if  these  species  for 
longer  periods  ( !  or  4  months)  and 
would  have  resv  Ited  in  greater  adverse 
economic  impacts.  The  Council  rejected 
these  alternative  s  based  on  its  belief  that 
the  proposed  all  emative,  combined  with 


the  other  proposed  measures,  would 
reduce  fishing  mortality  sufficiently  to 
prevent  overfishing  while  minimizing 
the  short-term  negative  impacts  on 
small  entities. 

The  Coimcil  considered  several 
alternatives  for  the  gag  area  closure, 
including  proposals  to  close  specific 
areas  to  commercial  and  recreational 
fishing  during  part  or  all  of  a  4-year 
period.  The  proposed  alternative  would 
prohibit  recreational  and  commercial 
fishing  for  all  species  under  the 
Coimcil's  FMPs  for  a  4-year  period  in 
two  specific  areas  of  the  eastern  GiUf 
where  gag  are  known  to  be  present.  The 
Council  requested  that  NMFS  issue  a 
compatible  rule  prohibiting  fishing  for 
highly  migratory  species  in  these  two 
areas  and  establishing  a  marine  reserve 
that  would  expire  in  4  years  unless, 
based  on  the  effectiveness  of  this 
measure  in  protecting  spawning 
aggregations  and  male  gag,  the  Coimcil 
and  NMFS  extended  the  measure.  The 
Council  considered  and  rejected  four 
alternatives,  including  the  status  quo. 
Depending  upon  the  size  of  the 
alternative  reserve  and  the  extent  of 
fishing  activity  in  that  area,  some  of  the 
rejected  alternatives  would  have  had 
more  severe  impacts  on  fishermen,  and 
some  would  have  had  less  severe 
impacts  than  the  proposed  edtemative. 
Larger  areas  with  extensive  fishing 
activity  would  have  greater  adverse 
economic  impacts  but  provide  greater 
protection  to  spawning  aggregations  and 
male  gag.  To  help  mitigate  the 
unavoidable  negative  economic  impacts 
associated  with  the  preferred 
alternative,  the  Council  established  the 
4-year  expiration  date  to  ensure  that  the 
negative  impacts  would  not  continue  if 
the  objectives  associated  with  the  area 
closure  were  not  being  accomplished. 
The  areas  chosen  for  closure  would 
provide  the  best  cases  for  scientific 
study,  would  help  prevent  overfishing 
and  protect  spawning  aggregations 
during  the  4-year  period  while 
minimizing  adverse  impacts  relative  to 
some  of  the  rejected  alternatives. 

No  additional  reporting,  record 
keeping,  or  other  compliance  costs  were 


identified.  No  duplicative,  overlapping, 
or  conflicting  Federal  rules  were 
identified. 

A  copy  of  the  IRFA  is  available  from 
the  Council  (see  ADDRESSES). 

List  of  Subjects  in  5  0  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  January  20,  2000. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  In  §  622.34,  add  paragraph  (k), 
reserved  by  the  November  2,  1999, 
publication  (64  FR  59125)  and  add 
paragraph  (o)  to  read  as  follows:      ^ 

§  622.34    Gulf  EEZ  seasonal  and/or  area 
closures. 

***** 

(k)  Closure  of  the  Madison  and 
Swanson  sites  and  Steamboat  Lumps. 
No  person  may  fish  within  the  Madison 
and  Swanson  sites  or  Steamboat  Limips 
for  any  species  of  fish  except  highly 
migratory  species.  This  prohibition  is 
effective  through  [the  date  4  years  after 
the  effective  date  of  the  final  rule  that 
implements  this  paragraph].  For  the 
pxupose  of  this  paragraph  (k),  fish 
means  finfish,  mollusks,  crustaceans, 
and  all  other  forms  of  marine  animal 
and  plant  life  other  than  marine 
mammals  and  birds.  Highly  migratory 
species  means  tuna  species,  marlin 
(Tetrapturus  spp.  and  Makaira  spp.), 
oceanic  sharks,  sailfishes  (Miophonis 
spp.),  and  swordfish  (Xiphias  gladius). 
The  Madison  and  Swanson  sites  are 
bounded  by  rhumb  lines  connecting,  in 
order,  the  following  points: 


Point 

A 

B 

C 

D 

A 


North  lat. 
29°17' 
29°17' 
29°06' 
29°06' 
29°17' 


West  long. 
85°50' 
85°38' 
•.  85°38' 
85°50' 
85°50' 
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Steamboat  Lumps  is  bounded  by 
rhimib  lines  connecting,  in  order,  the 
following  points: 


Point 

North  lat. 

West  long. 

A 

28°14' 

84°48' 

B 

28°14' 

84°37' 

C 

28°03' 

64''37' 

D 

28°03' 

84°48' 

A 

28°14' 

84''48' 

(o)  Seasonal  closure  of  the 
commercial  fishery  for  gag,  red  grouper, 
and  black  grouper.  From  February  15  to 
March  15,  each  year,  no  person  aboard 
a  vessel  for  which  a  valid  Federal 
commercial  permit  for  Gulf  reef  fish  has 
been  issued  may  possess  gag,  red 
grouper,  or  black  grouper  in  the  Gulf, 
regardless  of  the  area  harvested. 
However,  a  person  aboard  a  vessel  for 
which  the  permit  indicates  both  charter 
vessel/headboat  for  Gulf  reef  fish  and 
commercial  Gulf  reef  fish  may  continue 
to  retain  gag,  red  grouper,  and  black 
grouper  under  the  bag  and  possession 
limit  specified  in  §  622.39(b),  provided 
the  vessel  is  operating  as  a  charter 
vessel  or  headboat.  From  February  15 
until  March  15,  each  year,  the  sale  or 
piu'chase  of  gag,  red  grouper,  or  black 
grouper  is  prohibited  as  specified  in 
§  622.45(c)(4). 

3.  In  §622.37,  paragraph  (d)(2)(ii)  is 
revised  and  paragraph  (d)(2)(iii)  is 
added  to  read  as  follows: 


§622.37    Size  limits. 

***** 

(d)*  *  * 

(2)*    *    * 

(ii)  Red  grouper  and  yellowfin 
grouper — 20  inches  (50.8  cm),  TL. 

(iii)  Black  grouper  and  gag — (A)  For  a 
person  not  subject  to  the  bag  limit 
specified  in  §  622.39(b)(l)(ii) — 24  inches 
(61.0  cm),  TL. 

(B)  For  a  person  subject  to  the  bag 
limit  specified  in  §  622.39(b)(l)(ii)— (1) 
Effective  [30  days  after  the  date  of 
publication  of  the  final  rule 
implementing  paragraph  (d)(2)(iii)(B)(I) 
of  this  section]  to  (the  date  1  year  after 
the  effective  date  of  the  final  rule] — 22 
inches  (55.9  cm),  TL. 

(2)  Effective  fi-om  [the  date  1  year  after 
the  effective  date  of  the  final  rule 
implementing  paragraph  {d)(2)(iii)(B)(l) 
of  this  section]  to  [the  date  2  years  after 
that  effective  date] — 23  inches  (58.4 
cm),  TL. 

(3)  Effective  on  and  after  [the  date  2 
years  after  the  effective  date  of  the  final 


rule  implementing  paragraph 
(d)(2){iii)(B)(l)  of  this  section]— 24 
inches  (61.0  cm),  TL. 


4.  hi  §622.45,  paragraph  (c)(4)  is 
added  to  read  as  follows: 

§622.45    Restrictions  on  saia/purchase. 


(c)  *   *   * 

(4)  From  February  15  imtil  March  15, 
each  year,  no  person  may  sell  or 
purchase  a  gag,  black  grouper,  or  red 
grouper  harvested  from  the  Gulf  EEZ. 
This  prohibition  on  sale/purchase  does 
not  apply  to  gag,  black  grouper,  or  red 
grouper  that  were  harvested,  landed 
ashore,  and  sold  prior  to  February  15 
and  were  held  in  cold  storage  by  a 
dealer  or  processor. 
***** 

[FR  Doc.  00-1808  Filed  1-21-00;  3:56  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  the  Intermountain  Region;  Utah, 
Idaho,  Nevada,  f  nd  Wyoming 

AGENCY:  Forest  Service.  USDA, 
ACTION:  Notice, 


(ifl 


SUMMARY:  This 
newspapers  that 
ranger  districts. 
Regional  Office 
Region  to  publi 
decisions  subjec 
CFR  215  and  36 
effect  of  this  actibn 
interested  memb  ers 
will  be 


IS  1 


time  y 


r  otice  lists  the 
will  be  used  by  all 
brests,  and  the 
the  Intermountain 
legal  notice  of  all 
to  appeal  under  36 
:FR  217.  The  intended 
is  to  inform 
of  the  public  which 
used  to  publish 
(^ecisions,  thereby 
receive  constructive 
to  provide  clear 
notice,  and  to 
in  administering 


IS  on 


Larry  L.  Larson, 
Region.  324  25t}: 


CFR  215  and  36 


newspapers 
legal  notices  of 
allowing  them  tc 
notice  of  a  deci 
evidence  of 
achieve 

the  appeals  procbss 
DATES:  Publicatii)n 
the  listed 
decisions  subjec 
made  on  or  after 
list  of  newspape  s 
until  Jime  1,  2003 
will  be  publisher  1 
Register. 

FOR  FURTHER  INFtRMATION  CONTACT: 


!  consiste  icy 


of  legal  notices  in 
newspapers  will  begin  with 
to  appeal  that  are 
January  1,  2000.  The 
will  remain  in  effect 
when  another  notice 
in  the  Federal 


Director,  Intermoimtain 
Street,  Ogden.  UT 


84401,  Phone  (8l»l)  625-5269. 
SUPPLEMENTARY  I  NFORMATION:  The 
administrative  a  jpeal  procedures  36 


The  legal  notice  is  to  identify:  the 
decision  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  which  is  the 
day  following  publication  of  the  notice. 

The  timefirame  for  appeal  shall  be 
based  on  the  date  of  publication  of  the 
notice  in  the  first  (principal)  newspaper 
listed  for  each  unit. 

The  newspapers  to  be  used  are  as 
follows: 

Regional  Forester,  Intermountain 
Region 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Idaho:  The  Idaho  Statesman,  Boise, 
Idaho. 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Nevada:  The  Reno  Gazette-Journal. 
Reno,  Nevada. 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Wyoming:  Casper  Star-Tribune,  Casper, 
Wyoming. 

For  decisions  made  by  the  Regioneil 
Forester  affecting  National  Forests  in 
Utah:  Salt  Lake  Tribune,  Salt  Lake  City, 
Utah. 

If  the  decision  made  by  the  Regional 
Forester  affects  all  National  Forests  in 
the  Intermountain  Region,  it  will  appear 
in:  Salt  Lake  Tribune,  Salt  Lake  City, 
Utah. 

Ashley  National  Forest 

Ashley  Forest  Supervisors  decisions: 
Vernal  Express,  Vernal,  Utah. 

Vernal  District  Ranger  decisions: 
Vernal  Express,  Vernal,  Utah. 

Flaming  Gorge  District  Ranger  for 
decisions  affecting  Wyoming:  Casper 
Star-Tribune,  Casper,  Wyoming. 

Flaming  Gorge  District  Ranger  for 
decisions  affecting  Utah:  Vernal 
Express,  Vernal,  Utah. 

Roosevelt  and  Duchesne  District 
Ranger  decisions:  Uintah  Basin 
Standard,  Roosevelt,  Utah. 


FR  2 1 7 ,  of  the  Forest        Boise  National  Forest 


Service  require  j  ublication  of  legal 
notice  in  a  news  aaper  of  general 
circulation  of  all  decisions  subject  to 
appeal.  This  nevspaper  publication  of 
notices  of  decisi  )ns  is  in  addition  to 
direct  notice  to  t  lose  who  have 
requested  notice  >  in  writing  and  to 
those  known  to  le  interested  and 
affected  by  a  spe  rAhc  decision. 


Boise  Forest  Supervisor  decisions: 
The  Idaho  Statesman,  Boise,  Idaho. 

Mountain  Home  District  Ranger 
decisions:  The  Idaho  Statesman,  Boise. 
Idaho. 

Idaho  City  District  Ranger  decisions: 
The  Idaho  Statesman,  Boise,  Idaho. 

Cascade  District  Ranger  decisions: 
The  Advocate,  Cascade.  Idaho. 


Lowman  District  Ranger  decisions: 
The  Idaho  City  World,  Idaho  City, 
Idaho. 

Emmett  District  Ranger  decisions:  The 
Messenger-Index,  Emmett,  Idaho. 

Bridger-Teton  National  Forest 

Bridger-Teton  Forest  Supervisor 
decisions:  Casper  Star-Tribune,  Casper, 
Wyoming. 

Jackson  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper,  Wyoming. 

Buffalo  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper,  Wyoming. 

Big  Piney  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper,  Wyoming. 

Pinedale  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper,  Wyoming. 

Greys  River  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper,  Wyoming. 

Kemmerer  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper,  Wyoming. 

Caribou  National  Forest 

Caribou  Forest  Supervisor  decisions: 
Idaho  State  Journal,  Pocatello,  Idaho. 

Soda  Springs  District  Ranger 
decisions:  Idaho  State  Journal, 
Pocatello,  Idaho. 

Montipelier  District  Ranger  decisions: 
Idaho  State  Journal,  Pocatello,  Idaho. 

Westside  District  Ranger  decisions: 
Idaho  State  Journal,  Pocatello,  Idaho. 

Dixie  National  Forest 

Dixie  Forest  Supervisor  decisions: 
The  Daily  Spectrum,  St.  George,  Utah. 

Pine  Valley  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George,  Utah. 

Cedar  City  District  Ranger  decisipns: 
The  Daily  Spectrum,  St.  George,  Utah. 

Powell  District  Ranger  decisions:  The 
Daily  Spectrum,  St.  George,  Utah. 

Escalante  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George,  Utah. 

Teasdale  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George,  Utah. 

Fishlake  National  Forest 

Fishlake  Forest  Supervisor  decisions: 
Richfield  Reaper,  Richfield,  Utah. 

Loa  District  Ranger  decisions: 
Richfield  Reaper,  Richfield,  Utah. 

Richfield  District  Ranger  decisions: 
Richfield  Reaper,  Richfield,  Utah. 

Beaver  District  Ranger  decisions: 
Richfield  Reaper,  Beaver,  Utah. 

Fillmore  District  Ranger  decisions: 
Richfield  Reaper,  Fillmore,  Utah. 

Humboldt-Toiyabe  National  Forests 

Humboldt-Toiyabe  Forest  Supervisor 
decisions  for  the  Humboldt  portion: 
Elko  Daily  Free  Press,  Elko,  Nevada. 
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Humboldt-Toiyabe  Forest  Supervisor 
decisions  for  the  Toiyabe  portion:  Reno 
Gazette-Journal,  Reno,  Nevada. 

Sierra  Ecosystem  Coordination  Center 
(SECO) 

Carson  District  Ranger  decisions: 
Reno  Gazette- fournal,  Reno,  Nevada. 

Bridgeport  District  Ranger  decisions: 
The  Review-Herald,  Mammoth  Lakes, 
California. 

Spring  Mountains  National  Recreation 
Area  Ecosystem  (SMNRAE) 

Spring  Mountains  National  Recreation 
Area  District  Ranger  decisions:  Las 
Vegas  Review  Journal,  Las  Vegas, 
Nevada. 

Central  Nevada  Ecosystem  (CNECO) 

Austin  District  Ranger  decisions: 
Reno  Gazette- Journal,  Reno,  Nevada. 

Tonopah  District  Ranger  decisions: 
Tonopah  Times  Bonanza-Goldfield 
News,  Tonopah,  Nevada. 

Ely  District  Ranger  decisions:  Ely 
Daily  Times,  Ely,  Nevada. 

Northeast  Nevada  Ecosystem  (NNECO) 

Moimtain  City  District  Ranger 
decisions:  Elko  Daily  Free  Press,  Elko, 
Nevada. 

Ruby  Mountains  District  Ranger 
decisions:  Elko  Daily  Free  Press,  Elko, 
Nevada. 

Jarbidge  District  Ranger  decisions: 
Elko  Daily  Free  Press,  Elko,  Nevada. 

Santa  Rosa  District  Ranger  decisions: 
Humboldt  Sun,  Winnemucca,  Nevada. 

Manti-LaSal  National  Forest 

Manti-LaSal  Forest  Supervisor 
decisions:  Sun  Advocate,  Price,  Utah. 

Sanpete  District  Ranger  decisions: 
The  Pyramid,  Mt.  Pleasant,  Utah. 

Perron  District  Ranger  decisions: 
Emery  County  Progress,  Castle  Dale, 
Utah. 

Price  District  Ranger  decisions:  Sun 
Advocate,  Price,  Utah. 

Moab  District  Ranger  decisions:  The 
Times  Independent,  Moab,  Utah. 

Monticello  District  Ranger  decisions: 
The  San  Juan  Record,  Monticello,  Utah. 

Payette  National  Forest 

Payette  Forest  Supervisor  decisions: 
Idaho  Statesman,  Boise,  Idaho. 

Weiser  District  Reuiger  decisions: 
Signal  American,  Weiser,  Idaho. 

Council  District  Ranger  decisions: 
Council  Record,  Council,  Idaho. 

New  Meadows,  McCall,  and  Krassel 
District  Ranger  decisions:  Star  News, 
McCall,  Idaho. 

Salmon  and  Challis  National  Forests 

Salmon  Forest  Supervisor  decisions: 
The  Recorder-Herald,  Salmon,  Idaho. 


Cobalt  District  Ranger  decisions:  The 
Recorder-Herald,  Salmon,  Idaho. 

North  Fork  District  Ranger  decisions: 
The  Recorder-Herald,  Salmon,  Idaho. 

Leadore  District  Ranger  decisions: 
The  Recorder-Herald,  Salmon,  Idaho. 

Salmon  District  Ranger  decisions:  The 
Recorder-Herald,  Salmon,  Idaho. 

Challis  Forest  Supervisor  decisions: 
The  Challis  Messenger,  Challis,  Idaho. 

Middle  Fork  District  Ranger 
decisions:  The  Challis  Messenger, 
Challis,  Idaho. 

Challis  District  Ranger  decisions:  The 
Challis  Messenger,  Challis,  Idaho. 

Yankee  Fork  District  Ranger 
decisions:  The  Challis  Messenger, 
Challis,  Idaho. 

Lost  River  District  Ranger  decisions: 
The  Challis  Messenger,  Challis,  Idaho. 

Sawtooth  National  Forest 

Sawtooth  Forest  Supervisor  decisions: 
The  Times  News,  Twin  Falls,  Idaho. 

Burley  District  Ranger  decisions: 
Ogden  Standard  Examiner,  Ogden, 
Utah,  for  those  decisions  on  the  Burley 
District  involving  the  Raft  River  Unit. 
South  Idaho  Press,  Bin-ley,  Idaho,  for 
decisions  issued  on  the  Idaho  portions 
of  the  Burley  District. 

Twin  Falls  District  Ranger  decisions: 
The  Times  News,  Twin  Falls,  Idaho. 

Ketchum  District  Ranger  decisions: 
Wood  River  Journal,  Hailey,  Idaho. 

Sawtooth  National  Recreation  Area: 
Challis  Messenger,  Challis,  Idaho. 

Fairfield  District  Ranger  decisions: 
The  Times  News,  Twin  Falls  Idaho. 

Targhee  National  Forest 

Targhee  Forest  Supervisor  decisions: 
The  Post  Register,  Idaho  Falls,  Idaho. 

Dubois  District  Ranger  decisions:  The 
Post  Register,  Idaho  Falls,  Idaho. 

Island  Park  District  Ranger  decisions: 
The  Post  Register,  Idaho  Falls,  Idaho. 

Ashton  District  Ranger  decisions:  The 
Post  Register,  Idaho  Falls,  Idaho. 

Palisaded  District  Ranger  decisions: 
The  Post  Register,  Idaho  Falls,  Idaho. 

Teton  Basin  District  Ranger  decisions: 
The  Post  Register,  Idaho  Falls,  Idaho. 

Uinta  National  Forest 

Uinta  Forest  Supervisor  decisions: 
The  Daily  Herald,  Provo,  Utah. 

Pleasant  Grove  District  Ranger 
decisions:  The  Daily  Herald,  Provo, 
Utah. 

Heber  District  Ranger  decisions:  The 
Daily  Herald,  Provo,  Utah. 

Spanish  Fork  District  Ranger 
decisions:  The  Daily  Herald,  Provo, 
Utah. 

Wasatch-Cache  National  Forest 

Wasatch-Cache  Forest  Supervisor 
decisions:  Salt  Lake  Tribune,  Salt  Lake 
City,  Utah. 


Salt  Lake  District  Ranger  decisions: 
Salt  Lake  Tribune,  Salt  Lake  City,  Utah. 

Kamas  District  Ranger  decisions:  Salt 
Lake  Tribune,  Salt  Lake  City,  Utah. 

Evanston  District  Ranger  decisions: 
Uintah  County  Herald,  Evanston, 
Wyoming. 

Mountain  View  District  Ranger 
decisions:  Uintah  County  Herald, 
Evanston,  Wyoming. 

Ogden  District  Ranger  decisions: 
Ogden  Standard  Examiner,  Ogden, 
Utah. 

Logan  District  Ranger  decisions: 
Logan  Herald  Journal,  Logan,  Utah.   • 

Dated:  January  3,  2000. 
Jack  A.  Blackwell,  ^ 

Regional  Forester. 
(PR  Doc.  00-1829  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Intergovernmental  Advisory 
Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Intergovernmental 
Advisory  Conunittee  will  meet  on 
February  3,  2000,  at  the  Embassy  Suites 
Portland  Downtown,  319  SW  Pine 
Street,  Portland.  Oregon  97204-2726. 
The  purpose  of  the  meeting  is  to 
continue  discussions  on  the 
implementation  of  the  Northwest  Forest 
Plan.  The  meeting  will  begin  at  9:30 
a.m.  and  continue  until  3:30  p.m. 
Agenda  items  to  be  discussed  include, 
but  are  not  limited  to:  briefings  and 
discussion  on  the  Survey  and  Manage 
Draft  Supplemental  Environmental 
Impact  Statement,  the  new  National 
Forest  Management  Act  regulations,  and 
the  President's  Roadless  Area  initiative. 
The  lAC  meeting  will  be  open  to  the 
public  is  fully  accessible  for  people  with 
disabilities.  Interpreters  are  available 
upon  request  in  advance.  Written 
comments  may  be  submitted  for  the 
record  at  the  meeting.  Time  will  also  be 
scheduled  for  oral  public  comments. 
Interested  persons  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  meeting  may 
be  directed  to  Curt  Loop,  Acting 
Executive  Director,  Regional  Ecosystem 
Office,  333  SW  1st  Avenue.  P.O.  Box 
3623,  Portland,  OR  97208  (Phone:  503- 
808-2180). 
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Dated:  January 
Curtis  A.  Loop, 
Acting  Designated 
[FR  Doc.  00-1745 

BILLING  CODE  3410-  I 


13,  2000. 


Federal  Official. 

Filed  1-25-00;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing,  Duty  Administrative 
Reviews 


AGENCY:  Imporl 
International 
Department  of 


Administration, 
Tiade  Administration, 
^lommerce. 


ACTION:  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidimiping  and  countervailing  duty 
orders  and  findings  with  December 
anniversary  dates.  In  accordemce  with 
our  regulations,  we  are  initiating  those 
administrative  reviews. 
EFFECTIVE  DATE:  January  26,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitutional  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Commerce  (the 
Department)  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b){1997),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  December  anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  section  19  CFR 
351.221{c)(l){i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  December  31.  2000. 


Period  to  be  reviewed 


Antidumping  duty  proceedings 


122-<47 


Sl  Iphi 
01 


ur  

Limited 
International 


Canada:  A-1 
Elemental 
Husky 
Petrosul 
Chile:  A-337-8W 
Certain  Preserved 
Nature's 
Ravine 
Japan:  A-588-04B 
Polychloropr*  ne 
Denki 

Tosoh  C^rporati 
Mexico:  A-201 

Porcelain-OnfSteel 
Cinsa 


Mushrooms 
Farm  Products 
Foods 


Rubtjer 

(u  Kogyo  Kabushiki  Kaisha 
ions 


SA. 


Cooking  Ware  

de  C.V. 
Esmalta4tiones  de  Norte  America,  S.A.  de  C.V. 
A-580-810 

A-312  Stainless  Steel  Pipe  

Corporation,  Ltd. 


Sl  sel 


Republic  of  Korec 
Welded  ASlil 
SeAH 
Taiwan:  A-583-81 
Welded  AST!  A 
Ta  Chen 
The  People's  Rep  ubiic 
Certain  Case  j 
China  Fi  st 


A-312  Stainless  Steel  Pipe 
Stainless  Steel  Pipe 

of  China:  A-570-827 

Pencils* 

Pencil  Company,  Ltd. 


12/1/98-11/30/99 


8/5/98-11/30/99 


12/1/98-11/30/99 


12/1/98-11/30/99 


12/1/98-11/30/99 


12/1/98-11/30/99 


12/1/98-11/30/99 
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Period  to  be  reviewed 


China  Second  Pencil  Company,  Ltd. 

Shanghai  Three  Star  Stationery  Company,  Ltd. 

Beijing  Pencil  Factory 

Dalian  Pencil  Factory 

Donghua  Pencil  Factory 

Harbin  Pencil  Factory 

Jiangsu  Pencil  Factory 

Jinan  Pencil  Factory 

Juihai  Pencil  Factory 

Julong  Pencil  Factory 

Qingdao  Pencil  Factory 

Shenyiang  Pencil  Factory 

Songnan  Pencil  Factory 

Tianjin  Pencil  Factory 

Xinbang  Joint  Venture  Pencil  Factory 

Anhui  Import/Export  Group  Corporation 

Anhui  Light  Industrial  Products  l/E  Corporation 

Anhui  Provincial  Imports  &  Exports  Corporation 

Beijing  Light  Industrial  Products  l/E  Corp. 

China  First  Pencil  Company,  Ltd. 

China  Second  Pencil  Company,  Ltd. 

China  National  Light  Industrial  Products  Import  &  Export  Corporation  (all  branches) 

Dalian  Light  Industrial  Products  Import/Export  Corporation 

Jiangsu  Light  Industrial  Products  Import/Export  Group  Corp. 

Jilin  Provincial  Machinery  &  Equipment  Import  &  Export  Corporation 

Liaoning  Light  Industrial  Products  Import/Export  Corporation 

Qingdao  Light  Industrial  Products  Import/ Export  Corporation 

Shandong  Light  Industrial  Products  Import/Export  Corporation 

Sichuan  Light  Industrial  Products  Import/Export  Corporation 

Tianjin  Stationery  and  Sporting  Goods  Import/Export  Corporation  / 

Zhenjiang  Foreign  Trade  Corporation 

Laizhou  City  Guangming  Pencil-Making  Lead  Co.,  Ltd. 

*lf  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  certain 
cased  pencils  from  the  People's  Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed 
to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which  the  named  exporters  are  a  part. 
The  People's  Republic  of  China:  A-570-506 

Porcelain-O-Steel  Cooking  Ware*  

Clover  Enamelware  Enterprises,  Ltd. 

Lucky  Enamelware  Factory  Limited 
*lf  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  porcelain-on- 
steel  cooking  ware  from  the  People's  Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed 
to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which  the  named  exporters  are  a  part. 

Countervailing  Duty  Proceedings 

None. 

Suspension  Agreements 
None. 


12/1/98-11/30/99 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351.211  or  a 
determination  under  section  351.218(d) 
(sunset  review),  the  Secretary,  if 
requested  by  a  domestic  interested  party 
within  30  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  the  review, 
will  determine  whether  antidumping 
duties  have  been  absorbed  by  an 
exporter  or  producer  subject  to  the 
review  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
importer  that  is  aftiliated  with  such 
exporter  or  producer.  The  request  must 
include  the  name(s)  of  the  exporter  or 
producer  for  which  the  inquiry  is 
requested. 


For  transition  orders  defined  in 
section  751(c)(6)  of  the  Act,  the 
Secretary  will  apply  paragraph  (j)(l)  of 
this  section  to  any  administrative 
review  initiated  in  1998  (19  CFR 
351.213(j)(l-2)). 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)),  and  19  CFR 
351.221(c)(l)(i). 

Dated:  January  20,  2000. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Group 
II.  AD/CVD  Enforcement. 

[FR  Doc.  00-1851  Filed  1-25-00;  8:45  am] 

BIUJNG  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docl(et  No.  000106008-0008-01] 

RIN:  0693-XX49 

National  Voluntary  Conformity 
Assessment  System  Evaluation 
(NVCASE)  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
hereby  announces  the  establishment  of 
a  sub-program  imder  the  National 
Voluntary  Conformity  Assessment 
System  Evaluation  (NVCASE)  program 
to  recognize  bodies  that  accredit  quality 
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system  registrar  5  that  register 
organizations  th  at  produce  medical 
devices.  This  sUb-program  is  being 
established  in  atcordance  with  NVCASE 
regulations  in  rasponse  to  a  request  from 
a  Federal  Agenqy,  the  Food  and  Drug 
Administration  IFDA).  Accreditation 
bodies  recognizi  id  by  NIST  may  then 
accredit  quality  system  registrars  to 
register  applicable  organizations  that 
demonstrate  th^  they  satisfy  designated 
foreign  or  domestic  mandated  regulatory 
requirements. 

The  action  tal  en  under  this  notice 
addresses  both  ;  eneric  and  specific 
NVCASE  requir  jments  to  allow  NIST  to 
support  the  FDi' .  in  fulfilling  its 
obligations  as  di  !signating  authority 
under  the  current  United  States  (U.S.)/ 
European  Unior  (EU)  Mutual 
Recognition  Agi  eement  (MRA)  medical 
devices  sectoral  annex.  If  additional 
MRAs  covering  medical  devices  are 
negotiated  betw  ?en  the  United  States 
and  another  country  or  region, 
additional  speci  fie  requirements  may 
also  be  includec  under  this  NVCASE 
activity. 

Sub-program  equirements  have  been 
developed  in  ac  :ordance  with  NVCASE 
regulations  and  with  public 
consultation.  Pu  blic  input  was  obtained 
at  an  open  meet  ng  on  April  15,  1999, 
and  from  comm  snts  received  through 
May  15,  1999. 

DATES:  Applicat  ions  will  be  received 
beginning  Febriary  1,  2000. 
ADDRESSES:  Api  lications  for  recognition 
may  be  obtainec  from,  and  returned  to, 
Robert  L.  Gladh  11,  NVCASE  Program 
Manager,  NIST,  100  Bureau  Drive,  Mail 
stop  2100,  Gaiti  ersburg.  MD  20899- 
2100,  by  fax  (301)  975-5414.  or  E-mail 
at  robert.  gladhi  l@nist.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Gladhlll,  NVCASE  Program 
Manager,  at  NIS  F,  100  Bureau  Drive, 
Mail  stop  2100,  Gaithersburg,  MD 
20899-2100,  tel  jfax:  (301)  975-5414,  or 
E-mail:  robert.gfcdhill@nist.gov. 
SUPPLEMENTARY  INFORMATION:  This 
NVCASE  sub-program  to  recognize 
accreditation  bodies  that  accredit 
quality  system  registrars  is  being 
established  in  accordance  with  the 
NVCASE  Regulations  (15  CFR  part 
286.2(b)(3)(ii)).  The  generic 
requirements  arid  specific  criteria  for 
this  NVCASE  sub-program  have  been 
established  in  atcordance  with  NVCASE 
regulations  (15  i  :FR  Part  286.5).  Public 
input  on  the  est  iblishment  of  both 
generic  requirer  lents  and  specific 
criteria  for  the  d  ledical  devices  sector 
was  received  du  ring  an  open  workshop 
held  at  the  Dep<  rtment  of  Commerce  on 
April  15, 1999.  phis  workshop  was 
announced  in  Uie  Federal  Register  vol. 


64,  No.  42/Thursday,  March  4, 1999. 
Follow-up  comments  were  accepted 
from  the  public  through  May  15,  1999. 

NIST  will  apply  the  generic 
requirements  contained  in  the 
International  Organization  for 
Standardization/International 
Electrotechnical  Commission  (ISO/IEC) 
Guide  61 — "General  Requirements  for 
Assessment  and  Accreditation  of 
Certification/Registration  Bodies"  to  all 
applicant  accreditation  bodies.  Quality 
system  registrars  applying  to  recognized 
accreditors  shall  be  assessed  against  the 
requirements  of  ISO/IEC  Guide  62 — 
"General  Requirements  for  Bodies 
Operating  Assessment  and  Certification/ 
Registration  of  Quality  Systems."  These 
generic  requirements  will  be 
supplemented  by  specific  sectoral 
criteria  contained  in  individual 
supplements  to  the  NVCASE  Program 
Handbook,  for  example,  European 
Commission  document  MEDDEV  2.10/2 
"Designation  and  Monitoring  of  Notified 
Bodies  within  the  framework  of  the 
directives  on  medical  devices."  Such 
specific  sectoral  criteria  are  developed 
through  consultation  with  the  public 
and  appropriate  experts. 

As  stated  in  the  NVCASE  regulations 
(15  CFR  Part  286.4),  the  NVCASE 
program  is  operated  on  a  cost 
reimbursement  basis.  It  is  open  for 
voluntary  participation  by  any  U.S. 
based  body  that  conducts  activities 
relating  to  conformity  assessment  falling 
within  the  program's  scope.  Pursuant  to 
this  notice,  NIST  will  accept 
applications  fi-om  interested 
accreditation  bodies  for  recognition  to 
accredit  quality  system  registrars  imder 
the  U.S./EU  MRA  medical  devices 
sectoral  annex.  Prospective 
accreditation  bodies  must  submit  a 
complete  application  and  required  fees 
by  March  15,  2000  in  order  to  be 
included  in  the  initial  group  to  be 
evaluated. 

The  evaluation  of  the  first  group  of 
accreditation  bodies  applying  for 
NVCASE  recognition  will  begin  on  or 
about  April  3,  2000.  All  accreditation 
bodies  that  have  submitted  a  complete 
application  and  required  fees  to  NIST  by 
March  15,  2000,  will  be  included  in  this 
initial  group.  Applications  received 
subsequently  will  be  considered  on  an 
as-received  basis  for  evaluation  after  the 
initial  group  of  applicants  has  been 
considered. 

NIST  expects  to  announce  recognition 
of  qualified  accreditation  bodies  in  the 
initial  applicant  group  on  or  about  Jime 
1,  2000.  On  or  about  die  same  time, 
NIST  also  expects  to  identify  and  list  an 
initial  group  of  qualified  registrars.  Each 
registrar  listed  under  the  provisions  of 
the  U.S./EA  MRA  will  be  designated  by 


NIST  as  a  conformity  assessment  body 
(CAB). 

This  notice  contains  a  collection  of  * 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  information  has  been 
approved  by  OMB  under  the  following 
control  Number  :  0693-0019. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  imless  that  collection  of 
information  displays  a  currently  valid 
Office  of  Management  and  Budget 
Control  Number. 

Dated:  )anuary  18,  2000. 
Karen  H.  Brown, 
Deputy  Director. 
[PR  Doc.  00-1744  Filed  1-25-00;  8:45  am] 

BILLING  CODE  3510-13-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Pakistan 

January  20,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 

EFFECTIVE  DATE:  January  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  applied  to  the  1999  limits. 
The  current  limit  for  Category  666-P  is 
also  being  reduced  for  special 
carryforward  that  was  applied  to  the 
1999  limit. 
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A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  PR  71982, 
published  on  December  22,  1999).  Also 
see  64  FR  68335,  published  on 
December  7,  1999. 

Troy  H.  Cribb, 

Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  20,  2000. 
Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  1, 1999,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1,  2000  and  extends  through 
December  31,  2000. 

Effective  on  January  27,  2000,  you  are 
directed  to  reduce  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limits 

Specific  limits: 

360 

361  

363 

369-F/369-P2 

369-S3  

5,874,932  numbers. 
6,831,315  numbers. 
49,489,371  numbers. 
2,742,869  kilograms. 
837,418  kilograms. 
659,891  kilograms. 
4,287,658  kilograms. 

666-P''  

666-S5  

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1999. 

2  Category  369-F:  only  HTS  number 
6302.91.0045;  Category  36^P:  only  HTS 
numbers  6302.60.0010  and  6302.91.0005. 

3  Category  369-S:  only  HTS  number 
6307.10.2005. 

"Category  666-P:  only  HTS  numbers 
6302.22.1010,  6302.22.1020,  6302.22.2010, 
6302.32.1010,  6302.32.1020,  6302.32.2010 
and  6302.32.2020. 

5  Category  666-S:  only  HTS  numbers 
6302.22.1030,  6302.22.1040,  6302.22.2020, 
6302.32.1030,  6302.32.1040,  6302.32.2030 
and  6302.32.2040. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  00-1813  Filed  1-25-00;  8:45  amj 

BILLING  CODE  3510-OR-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request— Safety  Standard 
for  Walk-Behind  Power  Lawn  Mowers 

AGENCY:  Constuner  Product  Safety 

Commission. 

action:  Notice. 

SUMMARY:  In  the  Federal  Register  of 

November  15,  1999  (64  FR  61852),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
annoimce  the  agency's  intention  to  seek 
extension  of  approval  of  the  collection 
of  information  required  in  the  Safety 
Standard  for  Walk-Behind  Power  Lawn 
Mowers  (16  CFRPart  1205).  No 
comments  were  received  in  response  to 
this  notice.  By  publication  of  this 
notice,  the  Commission  annoiuices  that 
it  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  extension  of  approval  of  that 
collection  of  information  without 
change  for  a  period  of  three  years  from 
the  date  of  approval  by  OMB. 

The  Safety  Standard  for  Walk-Behind 
Power  Lawn  Mowers  establishes 
performance  and  labeling  requirements 
for  mowers  to  reduce  luu'easonable  risks 
of  injury  resulting  from  accidental 
contact  with  the  moving  blades  of 
mowers.  Certification  regulations 
implementing  the  standard  require 
manufactiu-ers,  importers  and  private 
labelers  of  mowers  subject  to  the 
standard  to  test  mowers  for  compliance 
with  the  standard,  and  to  maintain 
records  of  that  testing.  The  records  of 
testing  and  other  information  required 
by  the  certification  regulations  allow  the 
Commission  to  determine  that  walk- 
behind  power  mowers  subject  to  the 
standard  comply  with  its  requirements. 
This  information  also  enables  the 
Commission  to  obtain  corrective  actions 
if  mowers  fail  to  comply  with  the 
standard  in  a  manner  that  creates  a 
substantial  risk  of  injury  to  the  public. 

Additional  Information  About  the 
Request  for  Extension  of  Approval  of  a 
Collection  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection:  Safety 
Standard  for  Walk-Behind  Power  Lav^rn 
Mowers,  16  CFR  part  1205. 

Type  of  request:  Extension  of  approval 
without  change. 

General  description  of  respondents: 
Manufacturers,  importers,  and  private 
labelers  of  walk-behind  power  lawn 
mowers. 

Estimated  number  of  respondents:  20. 


Estimated  average  number  of  hours 
per  respondent:  390  per  year. 

Estimated  number  of  hours  for  all 
respondents:  7,800  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  $170,000. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  February  25,  2000  to  (1) 
the  Office  of  hiformation  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for 
CPSC,  Office  of  Management  and 
Budget,  Washington  D.C.  20503; 
telephone:  (202)  395-7340,  and  (2)  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207.  Written 
comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127  or  by  e-mail  at 
cpsc-os@cpsc.gov. 

Copies  of  this  request  for  extension  of 
the  information  collection  requirements 
and  supporting  dociunentation  are 
available  from  Linda  Glatz,  management 
and  program  analyst.  Office  of  Planning 
and  Evaluation,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207;  telephone:  (301)  504-0416,  ext. 
2226. 

Dated:  )anuary  20,  2000. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  00-1779  Filed  1-25-00;  8:45  am] 

BILLING  CODE  6365-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Board  of 
Visitors,  United  States  Military 
Academy 

AGENCY:  United  States  Mihtary 
Academy,  DOD. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  Section  10 
(a)(2)  of  the  Federal  Advisory 
Committee  Act  (P.L.  92-463). 
announcement  is  made  of  the  following 
meeting: 

Name  of  Committee:  Board  of  Visitors. 
United  States  Military  Academy. 

Date  of  Meeting:  24  February  2000. 

Place  of  Meeting:  Veterans  Affairs 
Conference  Room,  Room  418,  Senate  Russell 
Office  Bldg.  Washington,  DC. 

Start  Time  of  Meeting:  Approximately  9:00 
a.m. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Lieutenant 
Colonel  Lawrence  J.  Verbiest,  United 
States  Military  Academy,  West  Point, 
NY  10996-5000,  (914)  938-4200. 
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SUPPLEMEKTARY  INFORMATION:  Proposed 
Agenda:  Organizational  Meeting  of  the 
Board  of  Visitoi  s.  All  proceedings  are 
open. 

Gregory  D.  Show  liter. 

Army  Federal  Re^  ister  Liaison  Officer. 
(FR  Doc.  00-1831  Filed  1-25-00;  8:45  am] 

BILLING  CODE  3710-  W-M 


DEPARTMENT 
Department  of 


OP  DEFENSE 
ttie  Army 


Availability  of 
Exclusive,  Exc 
Exclusive  Licensing 


agency:  U.S. 
Laboratory, 

action:  Notice 


Research 
Adfelphi.  Maryland,  DOD. 


Army] 


11(a)(2)  of  the 
Transfer  Act  o 


S.  Patents  for  Non- 
usive,  or  Partially- 


SUMMARY:  In  ac  :ordance  with  37  CFR 
404.6,  announc  anient  is  made  of  the 
availability  of  t  le  following  U.S.  patent 
for  non-exclusi  ve,  partially  exclusive  or 
exclusive  licen  sing.  The  listed  patent 
has  been  assigr  ed  to  the  United  States 
of  America  as  r  ^presented  by  the 
Secretary  of  thf  Army.  Washington.  D.C. 

This  patent  c  overs  a  wide  variety  of 
technical  arts  i;  icluding:  A 
multifunction  i  train-temperature  gauge 
and  A  Quantur  i  Key  Distribution 
System  for  enc  yption  and 
authentication. 

Under  the  au  thoritv  of  Section 


'ederal  Technology 
1986  (Public  Law  99- 
502)  and  Sectiin  207  of  Title  35,  United 
States  Code,  th  3  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboi  atory  wish  to  license  the 
U.S.  patent  list  3d  below  in  a  non- 
exclusive, excl  isive  or  partially 
exclusive  mam  ler  to  any  party 
interested  in  n  anufacturing,  using,  and/ 
or  selling  devic  es  or  processes  covered 
by  this  patent. 

Title:  Microfbbricated  Multifunction 
Strain-Temper  iture  Gauge. 

Inventors:  Jil  i-Fen  Lei,  Gustave  C. 
Fralick  and  Mi  :hael ).  Krasowski. 

Patent  Numi  »er:  5,979,243. 

November  9, 1999. 

Title:  Positi\i  e-Operator- Valued- 
Measure  Recei  /er  For  Quantum 
Cryptography. 

Inventors:  Hpward  E.  Brandt  and  John 
M.  Myers 

Patent  Numl)er 

Issued  Date 


FOR  FURTHER 

Norma 

Transfer  Offic<  < 
Army  Researc  i 
MD  20783-11 
fax:  (301)  394-15818 


5,999,285. 
December  7, 1999. 


If  FORMATION  CONTACT: 

Camm^ratta,  Technologv 

AMSRL-CS-TT,  U.S. 
Laboratory,  Adelphi, 
7  tel:  (301)  394-2952; 


SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  00-1824  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
Exclusive,  Exclusive,  or  Partially- 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Research 
Laboratory,  Adelphi,  Maryland. 

action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  aimouncement  is  made  of  the 
availability  of  the  following  U.S.  patent 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  The  listed  patent 
has  been  assigned  to  the  United  States 
of  America  as  represented  by  the 
Secretary  of  the  Array,  Washington,  D.C. 

This  patent  covers  a  wide  variety  of 
technical  arts  including:  A  harness  for 
long-term  stretcher  carry,  A  method  of 
bonding  a  silicon  carbide  chip  to  a 
semiconductor  and  a  method  for 
fabricating  high-density  monolithic 
metal  billets. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Public  Law  99- 
502)  and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patent  listed  below  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  this  patent. 

Title:  Harness  For  Long-Term 
Stretcher  Carry. 

Inventors:  Joseph  J.  Knapik,  Valerie 
J.B.  Rice,  Dennis  M.  Hash  and  William 
H.  Harper. 

Patent  Number:  5,967,145. 

Issued  Date:  October  19, 1999. 

Title:  Bonding  Of  Silicon  Carbide 
Chip  With  A  Semiconductor. 

Inventors:  Timothy  Mermagen,  Judith 
McCullen,  Robert  Reams  and  Bohdan 
Dobriansky. 

Patent  Number:  5,990,551. 

Issued  Date:  November  23,  1999. 

Title:  Hot  Explosive  Consolidation  Of 
Refractory  Metal  And  Alloys. 

Inventors:  Laszlo  J.  Kecskes. 

Patent  Number:  5,996,385. 

Issued  Date:  December  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rausa,  Technology  Transfer 


Office,  AMSRL-CS-TT,  U.S.  Army 
Research  Laboratory,  Aberdeen  Proving 
Ground,  MD  21005-5055  tel:  (410)  278- 
5028;  fax:  (410)  278-5820. 
SUPPLEMENTARY  INFORMATION:  None. 

Gregory  0.  Showalter, 

Army  Federal  Register  Liaison  Officer 
[FR  Doc.  00-1826  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  3710-08-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Rio  de  Flag  Flood  Control  Study 
Environmental  Impact  Statement 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  (extension  of  comment 

period). 

SUMMARY:  Notice  of  Availability  of  the 
public  review  and  comment  period  for 
the  Study,  City  of  Flagstaff,  Coconino 
County,  Arizona;  dated  November  1999 
was  published  in  the  Federal  Register, 
Volume  64,  No.  223  on  November  19, 
1999.  Due  to  additional  concerns  and 
requests  from  the  public,  the  review 
period  for  this  proposed  project  has 
been  extended  to  March  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Compas,  (213)  452-3850. 
SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  00-1822  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  3710-KF-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Future  404  Permit  Actions 
for  the  Newhall  Ranch  Specific  Plan 
and  Associated  Facilities  along 
Portions  of  the  Santa  Clara  River  and 
its  Side  Drainages,  Los  Angeles 
County,  CA 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  I^irsuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA)  as  implemented  by 
the  regulations  of  the  Council  on 
Environmental  Quality  (CECy,  40  CFR 
1500-1508,  the  Corps  of  Engineers 
announces  its  intent  to  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
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to  address  proposed  future  404  permit 
activities  associated  with  the  phased 
development  of  the  Newhall  Ranch 
Specific  Plan,  and  associated  Water 
Reclamination  Plant,  along  a  portion  of 
the  Santa  Clara  River,  Los  Angeles 
County,  California.  To  eliminate 
duplication  of  paperwork,  the  Corps  of 
Engineers  intends  on  preparing  a  joint 
DEIS  and  Draft  Environmental  Impact 
Report  (DEIR)  pursuant  to  the  California 
Environmental  Quality  Act  prepared  by 
the  California  Department  of  Fish  and 
Game  per  40  CFR  1506.2  and  1506.4. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Bruce  Henderson,  U.S.  Army  Corps  of 
Engineers,  Attention:  Regulatory 
Branch,  2151  Alessandro  Drive,  Suite 
255,  Ventura,  California  93001,  phone: 
(805)641-1128,  e-mail: 
bhenderson@spl.usace.army.mil 

SUPPLEMENTARY  INFORMATION: 

1.  Backgound 

The  Newhall  Ranch  Project  is  located 
in  nothern  Los  Angeles  County  and 
encompasses  approximately  12,000 
acres.  The  Santa  Clara  River  and  State 
Route  126  traverse  the  northern  portion 
of  the  Specific  Plan  area.  The  river 
extends  approximately  5.5  miles  east  to 
west  across  the  site.  In  March  1999,  the 
Los  Angeles  County  Board  of 
Supervisors  approved  the  Specific  Plan 
which  establishes  the  general  plan  and 
zoning  designations  necessary  to 
develop  the  site  with  residential, 
commercial,  and  mixed  uses  over  the 
next  20  to  30  years.  The  Newhall  Ranch 
Specific  Plan  also  includes  a  Water 
Reclamation  Plant  at  the  western  edge  of 
the  project  area.  Individual  projects, 
such  as  residential,  commercial,  and 
industrial  developments,  roadways,  and 
other  public  facilities  would  be 
developed  over  time  in  accordance  with 
the  development  boundaries  and 
guidelines  in  the  approved  Specific 
Plan.  Many  of  these  developments 
would  require  work  in  and  near  the 
Santa  Clara  River  and  its  side  drainages 
("waters  of  the  United  States"). 

The  Newhall  Ranch  Company  would 
develop  most  of  the  above  facilities. 
However,  other  entities  could  construct 
some  of  these  facilities  using  the 
approvals  or  set  of  approvals  issued  to 
The  Newhall  Ranch  Company.  The 
proposed  404  permit  would  also  include 
routine  maintenance  activities  to  be 
carried  out  by  Los  Angeles  County 
Department  of  Public  Works  using  the 
404  permit  issued  to  The  Newhall 
Ranch  Company.  Any  party  utilizing  a 
404  permit  issued  to  The  Newhall 
Company  would  be  bound  by  the  same 
conditions  in  the  404  permit. 


2.  Proposed  Action 

The  project  proponent  and 
landowner.  The  Newhall  Ranch 
Company,  has  requested  a  long-term  404 
permit  from  the  Corps  of  Engineers.  The 
project  to  be  addressed  in  the  EIS 
consists  of  those  facilities  associated 
with  the  Newhall  Ranch  Specific  Plan 
that  would  require  a  404  permit 
including  the  following: 

•  Bank  protection  comprised  of 
biu-ied  soil  cement  or  buried  riprap  with 
native  vegetation  planted  in  the 
overlying  soil  in  areas  proposed  for  land 
development,  and  grouted  riprap  and 
gunite  placed  near  bridge  abutments; 

•  Two  new  bridges  constructed  across 
the  Santa  Clara  River  at  Potrero  Valley 
Road  and  Long  Canyon  Road; 

•  Modifications  of  several  side 
drainages  {i.e.  San  Martinez  Grande, 
Chiquito,  Potrero,  Long,  and  Middle 
canyons)  for  drainage  and  flood  control 
purposes  (larger  drainages  noted  above 
are  proposed  to  be  modified  and 
reconstructed  as  open  soft-bottom 
channels  with  grade  control  structures; 
buried  storm  drains  are  proposed  for 
smaller  drainages  with  peak  flows  of 
less  than  2,000  cfs); 

•  Two  wastewater  lines  placed  across 
the  river  at  Potrero  Canyon  and 
upstream  of  Long  Canyon  Road; 

•  Potentially  other  utility  line 
crossings  for  water,  oil.  and  gas  lines; 

•  Numerous  storm  drain  outlets,  most 
of  which  are  anticipated  to  empty  into 
water  quality  control  facilities  prior  to 
discharging  to  the  river; 

•  Several  bridges  or  drainage  facilities 
associated  with  the  Magic  Mountain 
Parkway  and  Valencia  Boulevard 
extensions; 

•  Bank  protection  associated  with  the* 
Water  Reclamation  Plant; 

•  Various  trails  and  observation 
platforms  for  recreational,  educational, 
and  wildlife  viewing  purposes;  and 

•  Routine  maintenance  of  the  above 
flood  control  facilities  by  removal  of 
sediment  or  vegetation  to  preserve 
hydraulic  design  capacity  and  protect 
property. 

3.  Scope  of  Analysis 

The  DEIS  will  be  a  project-level 
document  which  addresses  a  number  of 
interrelated  actions  over  a  specific 
geographic  area  that  (1)  would  occur  as 
logical  parts  in  the  chain  of 
contemplated  actions,  and  (2)  would  be 
implemented  under  the  same 
audiorizing  statutory  or  regulatory 
authorities.  The  information  in  the  EIS 
will  be  sufficient  for  the  Corps  to  make 
a  decision  on  the  issuance  of  a  long- 
term  404  permit  for  the  Newhcdl  Ranch 
Specific  Plan. 


The  document  will  be  a  joint  Federal 
and  state  document.  The  California 
Department  of  Fish  and  Game  (CDFG) 
will  prepare  an  Environmental  Impact 
Report  (EIR)  in  accordance  with  the 
California  Environmental  Quality  Act 
for  the  same  project.  The  Corps  and 
CDFG  will  work  cooperatively  to 
prepare  a  joint  DEIS/DEIR  document, 
and  to  coordinate  the  public  noticing 
and  hearing  processes  under  Federal 
and  state  laws. 

The  impact  analysis  will  follow  the 
directives  in  33  CFR  325  which  requires 
that  it  be  limited  to  the  impacts  of  the 
specific  activities  requiring  a  404  permit 
and  only  those  portions  of  the  project 
outside  of  "waters  of  the  United  States" 
over  which  the  Corps  has  sufficient 
control  and  responsibility  to  warrant 
Federal  review.  The  Corps  will  extend 
the  geographic  scope  of  the 
environmental  analysis  beyond  the 
boundaries  of  "waters  of  the  United 
States"  in  certain  areas  to  address 
indirect  and  cumulative  impacts  of  the 
regulated  activities,  and  to  address 
connected  actions  pursuant  to  NEPA 
guidelines  (40  CFR  1508(a)(1)).  \n  these 
upland  areas,  the  Corps  will  evaluate 
impacts  to  the  environment  and  identify 
feasible  and  reasonable  mitigation 
measures  and  the  appropriate  state  or 
local  agencies  with  authority  to 
implement  these  measures  if  they  are 
outside  the  authority  of  the  Corps.  In 
evaluating  impacts  to  areas  and 
resources  outside  the  Corps' 
jurisdiction,  the  Corps  will  consider  the 
information  and  conclusions  from  the 
Final  Program  EIR  for  the  Specific  Plan 
prepared  by  Los  Angeles  Coimty 
Department  of  Regional  Planning. 
However,  the  Corps  will  exercise  its 
independent  expertise  and  judgement  in 
addressing  indirect  and  cumulative 
impacts  to  upland  areas  due  to  issuance 
of  the  proposed  404  permit. 

4.  Alternatives 

Various  alternatives  will  be  addressed 
in  the  EIS  that  would  avoid  or  lessen 
any  significant  impacts  associated  with 
the  proposed  facilities,  and/or  that 
would  reduce  impacts  to  the  aquatic 
environment,  while  still  meeting  the 
overall  project  purpose  and  need.  The 
applicant  has  identified  the  project 
purpose  and  need  as  providing  facilities 
for  drainage,  flood  control, 
transportation,  water  and  wastewater 
treatment,  and  utilities,  as  well  as 
maintenance  activities  necessary  to 
implement  the  approved  Specific  Plan. 
Alternatives  to  be  considered  include 
modifications  (  e.g.,  size,  location,  etc.) 
to  the  proposed  facilities,  or  alternative 
designs  for  these  facilities.  Alternatives 
will  focus  on  alternative  methods  to 
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5.  Scoping  Pre  cess 

Federal,  Stale,  and  local  agencies  and 
other  intereste  i  private  citizens  and 
organizations  i  ire  encouraged  to  send 
their  written  c  )mments  to  Mr.  Bruce 
Henderson  at  t  le  address  provided 
above.  This  sci  )ping  comment  period 
will  expire  30  days  from  the  date  of  this 
notice. 

Significant  i  jsues  to  be  analyzed  in 
depth  in  the  D  ilS  include: 

•  Hydrology ,  flooding,  and 
sedimentation  —a  description  of  the 
potential  impa  cts  of  bank  protection  and 
bridges;  analyi  is  of  the  change  in  river 
and  tributary  1  ydrology  and  hydraulics, 
particularly  re  ated  to  flood  frequency 
and  location,  peak  discharge,  bank  and 
channel  bed  ei  osion,  water  velocity, 
scouring  potei  tial  at  bridges,  and 
alteration  of  s(  diment  deposition 
patterns. 

•  Water  quj  lity — potential  effects  on 
quality  of  surf  ice  and  ground  water  due 
to  constructio:  i  activities  in  the 
watercourses  i  ind  due  to  urban 
stormwater  ru  loff  associated  with 
adjacent  uplai  id  development.  The 
effect  of  any  d  ischarges  of  treated 
wastewater  fr(  m  the  proposed  Water 


Reclamation  Plant  on  surface  and 
ground  water  will  also  be  addressed. 

•  Wetlands  and  riparian  vegetation — 
potential  effect  on  the  nature  and 
amount  of  wetland  and  riparian 
vegetation  within  the  watercourses,  and 
potential  changes  in  successional 
patterns  in  the  watercourses  due  to 
altered  hydrology  and  sedimentation 
patterns. 

•  Threatened  and  endangered 
species — potential  adverse  impacts  on 
listed  and  other  sensitive  species 
including,  but  not  limited  to,  the 
unarmored  three-spine  stickleback, 
arroyo  chub,  Santa  Ana  sucker,  least 
Bell's  vireo,  southwestern  willow 
flycatcher,  and  arroyo  toad  due  to 
habitat  loss,  changes  in  hydrology,  and/ 
or  human  encroachment.  A  Section  7 
endangel^d  species  consultation  will  be 
conducted  with  the  U.S.  Fish  and 
Wildlife  Service  for  potential  impacts  to 
listed  species.  Impacts  to  designated 
critical  habitat  for  the  least  Bell's  vireo 
will  also  be  addressed  in  the 
consultation. 

•  Fish  and  wildlife — in  general, 
potential  changes  in  populations  of  the 
native  fauna  due  to  reduction  or 
alteration  of  the  wetland  and  adjacent 
upland  habitats  along  the  Santa  Clara 
River  and  its  side  drainages. 

•  Air  quality — potential  impact  of 
emissions  associated  with  the 
construction  of  project  facilities  on  local 
and  regional  air  quality,  and  conformity 
with  the  South  Coast  Air  Quality 
Management  Plan. 

•  Cultural  Resources — potential 
impacts  on  archeological,  ethnographic, 
paleontologic,  and  historic  resources. 

•  Visual  Resources — potential 
changes  in  the  natural  and  man-made 
visual  settings  due  to  new  bridges,  bank 
protection,  and  urban  development. 

•  Cumulative  impacts — combined 
impacts  of  the  proposed  project  and 
other  ongoing  and  future  projects 
affecting  the  Santa  Clara  River  within 
both  Los  Angeles  and  Ventura  counties, 
in  relation  to  the  Newhall  Ranch 
Specific  Plan. 

Coordination  will  be  imdertaken  with 
the  U.S.  Environmental  Protection 
Agency,  National  Marine  Fisheries 
Service,  U.S.  Fish  and  Wildlife  Service, 
California  Department  of  Fish  and 
Game,  California  Regional  Water 
Quality  Control  Board,  and  the 
California  Coastal  Commission. 

6.  Scoping  Meetings 

A  public  scoping  meeting  to  receive 
input  on  the  scope  of  the  EIS  will  be 
conducted  on  February  9,  2000  at  7:00 
p.m.  at  the  Valencia  High  School 
Auditorium,  located  at  27810  North 
Dickason  Drive,  Valencia,  California. 


Participation  in  the  scoping  meeting  by 
Federal,  state,  and  local  agencies,  and 
other  interested  private  citizens  and 
organizations  is  encouraged. 

7.  DEIS  Schedule 

A  Draft  EIS  is  expected  to  be  issued 
for  public  review  in  summer  of  2000 
and  a  Final  EIS  to  be  issued  in  late  2000. 

Gregory  D.  Showalter 

Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  00-1825  Filed  1-25-00;  8:45  am] 
BILUNG  CODE  371(MCF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Missouri  River  Flood  Plain 
Developments  Between  Missouri  River 
Miles  29.6  to  38.4,  St.  Louis  County, 
Missouri 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
St.  Louis  District,  DOD. 
ACTION:  Notice  of  intent. 

summary:  St.  Louis  District,  U.S.  Army 
Corps  of  Engineers  (SLD)  is  issuing  this 
notice  that  an  Environmental  Impact 
Statement  (EIS)  will  be  prepared  to 
address  cumulative  and  future  impacts 
to  the  Missouri  River  flood  plain, 
resulting  from  permitted  actions 
evaluated  imder  Section  404  of  the 
Clean  Water  Act.  The  study  area  is  from 
approximate  Missouri  River  mile  29.6  to 
38.4,  along  the  right  descending  bank  of 
the  Missouri  River  in  St.  Louis  County, 
Missouri.  Most  of  this  area  of  flood 
plain  is  currently  protected  by  the 
Howard  Bend  Levee,  which  connects  to 
the  Riverport  Levee.  No  pending 
regulatory  permits  are  required  at  this 
time  for  proposed  development  projects 
within  this  area.  However,  it  is  the 
intent  of  SLD  to  prepare  an  EIS  to 
address  the  cumulative  impacts  that 
have  occurred  to  the  aquatic  resources 
in  this  area  from  permitted  activities,  as 
well  as  to  address  the  impacts  to  the 
environment  for  several  large  projects 
forecast  in  the  future,  that  may  require 
Section  404  permits. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  St.  Louis  District, 
Construction-Operations  Readiness 
Division,  Regulatory  Branch,  1222 
Spruce  Street,  St.  Louis,  MO  63103- 
2833. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Danny  McClendon,  (314)  331-8580  or 
Danny  D. 
Mcclendon@ravs02  .usace.army.mil 
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SUPPLEMENTARY  INFORMATION:  During  the 
last  25  years,  the  Missouri  River  flood 
plain  between  approximate  Missouri 
River  miles  27.0  (Earth  City  Levee)  and 
47.0  {Monarch-Chesterfield  Levee)  in  St. 
Louis  County,  Missouri,  has  been 
subjected  to  extensive  levee 
construction  and  development  for 
agricultural,  industrial,  and  commercial 
purposes.  These  activities  have 
impacted  the  aquatic  environment  and 
fish  and  wildlife  resources  in  this  reach 
of  flood  plain.  Construction  of  the  Earth 
City  Levee  to  a  500-year  level  of 
protection  in  1972,  construction  of  the 
Riverport  Levee  to  a  500-year  level  of 
protection  in  1988,  reconstruction  and 
recertification  of  the  Monarch- 
Chesterfield  Levee  to  a  100-year  level  of 
protection  in  1997  and  current  proposal 
to  raise  this  levee  to  a  500+-year  level 
of  protection,  reconstruction  of  a 
portion  of  the  Howard  Bend  Levee  to  a 
100-year  level  of  protection  in  1966  and 
current  proposal  to  raise  this  levee  to  a 
500+-year  level  of  protection,  current 
construction  of  the  Page  Avenue 
Extension  Project,  and  resultant 
commercial  and  industrial  development 
and  agricultural  conversions  has 
resulted  in  a  disjointed  analysis  of 
natural  resource  impacts  in  relation  to 
Section  404  of  the  Clean  Water  Act. 
Prior  to  February  1995,  the  regulatory 
responsibility  for  Section  404  permits  in 
the  Missouri  River  flood  plain  in  St. 
Louis  County,  Missoiun  were  with  the 
Kansas  City  District,  Corps  of  Engineers 
(KCD).  As  of  February  1,  1995,  this 
responsibility  was  transferred  to  the  St. 
Louis  District,  Corps  of  Engineers  (SLD). 
The  Earth  City  Levee,  Riverport  Levee, 
and  Page  Avenue  Extension  Project 
involved  legal  challenges,  which 
resulted  in  certain  limitations  and 
special  conditions  for  future  Corps 
permit  actions.  In  addition,  KCD 
recognized  the  piecemeal  development 
of  the  levee  protected  areas  within  the 
Monarch-Chesterfield  flood  plain  and 
placed  a  moratorium  on  individual 
developments  without  the  preparation 
of  an  environmental  analysis.  The  SLD 
continued  this  moratorium  on 
development  in  the  protected  areas 
within  the  Monarch-Chesterfield  flood 
plain  until  late  1996  and  late  1997, 
upon  which  time  the  SLD  issued 
Section  404  permits  for  the  remaining 
wetlands  within  the  levee  protected  area 
based  upon  two  consolidated  permit 
applications  and  environmental 
analysis.  Large-scale  mitigation  was 
required  for  these  permit  actions.  In 
1997,  the  SLD  initiated  a  study  to 
determine  the  feasibility  of  raising  the 
Monarch-Chesterfield  Levee.  The  SLD  is 
currently  preparing  an  EIS  for  this 


project.  In  addition,  the  Missouri 
Department  of  Transportation 
completed  an  EIS  for  the  Page  Avenue 
Extension  Project  in  1992,  and  the 
National  Park  Service  completed  a 
Supplemental  EIS  for  the  Page  Avenue 
Extension  Project  in  1995.  Therefore, 
the  scope  of  this  current  EIS  vill  focus 
on  the  section  of  Missouri  River  flood 
plain  between  the  Monarch-Chesterfield 
Levee  and  Interstate  70,  and  a  north/ 
south  connector  road  corridor  running 
through  the  Howard  Bend  flood  plain, 
with  a  begiiming  point  at  Interstate  70 
and  a  terminus  at  Olive  Boulevard, 
between  Route  141  (Woods  Mill  Road) 
and  Creve  Coeur  Mill  Road  (to  be 
known  at  the  Howard  Bend  Flood  Plain 
EIS).  This  EIS  will  not  reevaluate  the 
Page  Avenue  Extension  Project,  the 
Monarch-Chesterfield  Levee  Project,  the 
Riverport  or  Earth  City  Levees,  or  any 
other  previously  approved  or  permitted 
projects  by  the  Corps  of  Engineers 
located  in  the  study  area.  However,  the 
EIS  will  take  into  account  the 
cumulative  and  secondary  impacts  of 
these  projects  on  the  remaining  aquatic 
resources  within  the  study  area,  and 
address  any  special  conditions  or 
requirements  of  these  previous  projects. 

Alternatives 

The  Corps  of  Engineers  has  3 
alternative  courses  of  action  available: 

1.  The  "no  action"  alternative  would 
be  to  not  grant  any  future  Section  404 
permits  within  the  study  area. 

2.  Continue  to  process  Section  404 
permit  applications  on  a  case-by-case 
basis  for  future  developments  within  the 
Howard  Bend  Flood  Plain  study  area, 
without  developing  a  Strategic  Area 
Management  Plan  (SAMP). 

3.  Evaluate  the  environmental  effects 
of  future  developments  within  the 
Howard  Bend  Flood  Plain  study  area 
leading  to  the  development  of  a 
Strategic  Area  Management  Plan 
(SAMP)  to  address  the  cumulative  and 
secondary  impacts  of  developments  in 
this  area,  and  develop  a  comprehensive 
plan  to  protect  or  mitigate  important 
aquatic  resources  due  to  permitted 
activities. 

Scoping  and  Public  Involvement 

Public  involvement  will  be  sought 
during  scoping  and  conduct  of  the  study 
in  accordance  with  NEPA  procedures.  A 
public  scoping  process  will  help  to 
clarify  issues  of  major  concern,  identify 
any  information  sources  that  might  be 
available  to  analyze  and  evaluate 
impacts,  and  obtain  public  input  on  the 
range  and  acceptability  of  alternatives. 
The  Notice  of  Intent  formally 
commences  the  scoping  process  under 
NEPA.  As  part  of  the  scoping  process. 


all  Federal,  State  and  local  agencies, 
Indian  Tribes,  and  other  interested 
private  organizations,  including 
environmental  groups,  are  invited  to 
comment  on  the  scope  of  the  EIS. 
Comments  are  requested  concerning 
project  alternatives,  mitigation 
measures,  probable  significant 
environmental  impacts  and  permits  or 
other  approvals  that  may  be  required. 

Key  areas  to  be  analyzed  in-depth  in 
the  draft  EIS  will  include  the  flood 
plain,  wetlands,  water  quality',  fisheries, 
wildlife,  parks,  infrastucture,  cultural 
resources,  socioeconomic  resources, 
recreation,  transportation,  and 
cumulative  and  secondary  enviromental 
impacts. 

Other  Environmental  Review  and 
Coodination  Requirements 

All  review  and  coordination 
requirements  will  be  fulfilled  via  this 
NEPA  process.  On-going  permit  actions 
and  studies  are  continually  coordinated 
with  agencies  and  interested  publics. 

Scoping  Meeting 

A  scoping  meeting  for  this  EIS  will  be 
held  in  conjunction  with  a  public 
workshop  that  will  be  held  in  March 
2000.  The  exact  date  has  not  been  set 
and  can  be  requested  by  calling  (314) 
331-8580. 

Availability  of  Draft  EIS 

The  draft  EIS  is  scheduled  for  release 
in  late  2000  to  early  2001. 

Michael  R.  Morrow, 

COL,  EN f  Commanding. 

(FR  Doc.  00-1823  Filed  1-25-00;  8:45  ami 

BILUNG  CODE  3710-GS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Grant  of  Exclusive  License  of  Partially 
Exclusive  License 

agency:  U.S.  Army  Corps  of  Engineers. 
DoD. 

ACTION:  Notice  (correction). 

summary:  In  the  previous  Federal 
Register  notice  (Vol.  64,  No.  233,  pages 
68090-68091)  Monday,  December  6, 
1999  make  the  following  corrections. 

On  page  68091,  column  one,  thirtieth 
line  in  the  Supplementary  paragraph, 
the  words  addressing  "Concrete 
Technology  Corporation,  P.O.  Box  1159, 
Tacoma,  WA  98401"  was  erroneously 
listed.  The  correct  wording  is  "W.F. 
Baird  and  Associates,  2981  Yarmouth 
Greenwav,  Madison.  WI  53711." 
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FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  please  refer  to  the 
previous  point  of  contact  ofBcial  in  the 
original  notica 
SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Army  Federal  Rigister  Liaison  Officer. 
[FR  Doc.  00-1830  Filed  1-25-00;  8:45  am] 
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lent  of  the  Navy,  DOD. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Public  Hearings  and 
Extension  of  public  Comment  Period 
for  the  Draft  Environmental  Impact 
Statement  (D^IS)  for  the  Shock  Trial  of 
the  WINSTON|S.  CHURCHILL  (DDG  81) 

agency:  Deps 
ACTION:  Notice 

summary:  Thej  Department  of  the  Navy 
(DON)  has  prepared  and  filed  with  the 
U.S.  Environtoental  Protection  Agency 
(EPA)  a  DEIS  evaluating  the 
environmental  effects  for  the  shock  trial 
of  the  WINSTpN  S.  CHURCHILL  (DDG 
81)  at  a  site  to[be  located  offshore  of 
either  Norfolk;  Virginia,  Mayport, 
Florida,  or  Paicagoula,  Mississippi.  The 
DON  is  the  lead  agency  and  the  National 
Marine  Fisheries  Service  (NMFS)  is  a 
cooperating  aiency  in  the  development 
of  the  DEIS.  T  le  comment  period, 
previously  an  loimced  in  the  Federal 
Register  on  D(K:ember  10, 1999  (64  FR 
69267)  has  hem  extended.  This  notice 
announces  th( !  dates  and  locations  for 
the  three  publ  ic  hearings  and  the 
extension  of  t  le  public  review  period. 
Public  hearini  [s  will  be  held  in  order  to 
receive  oral  aj  id  written  comments  on 
the  DEIS.  Fed  3ral,  state  and  local 
agencies,  and  interested  individuals  are 
invited  to  be  i  iresent  or  represented  at 
the  hearings. 

DATES  AND  AOI IRESSES:  The  public 
hearings  will  je  jointly  hosted  by  the 
DON  and  the  MMFS.  The  hearings  have 
been  scheduhid  as  follows: 

1.  March  Vc ,  2000.  7:00  PM,  Granby 
High  School  J  Luditoriiun,  7101  Granby 
Street,  Norfol  c,  Virginia. 

2.  March  U  ,  2000,  7:00  PM,  Pensacola 
Junior  Collego,  Hagler  Auditorium,  1000 
College  Boule  vard,  Pensacola,  Florida. 

3.  March  i;  ,  2000.  7:00  PM,  Fletcher 
High  School  Auditoriimi,  700  Seagate 
Avenue,  Neptune  Beach,  Florida. 

FOR  FURTHER  NFORMATION  CONTACT:  Ms. 
Lyn  Carroll,  Marconi  Systems 
Technologies,  2611  Jefferson  Davis 
Highway,  Sui  te  5000.  Arlington, 
Virginia  222(  2,  telephone  (703)  413- 
4099  or  e-ma  1  address  at 
ddg81eis@tst  tracor.com. 


SUPPLEMENTARY  INFORMATION:  Per 
Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969  as 
implemented  by  the  Coimcil  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508),  the  DON  has 
prepared  and  filed  with  the  EPA  a  DEIS 
evaluating  the  environmental  effects  for 
the  shock  trial  of  the  WINSTON  S. 
CHURCHILL  (DDG  81),  at  a  site  to  be 
located  ofishore  of  either  Norfolk, 
Virginia,  Mayport,  Florida,  or 
Pascagoula,  Mississippi.  The  DON  is  the 
lead  agency  and  the  NMFS  is  a 
cooperating  agency  in  the  development 
of  the  DEIS.  The  NMFS  is  concurrently 
evaluating  the  DON's  request  for  a  Letter 
of  Authorization  for  the  Incidental  Take 
of  Marine  Mammals  in  their  regulatory 
role  under  the  Marine  Mammal 
Protection  Act. 

A  Notice  of  Availability  for  the  DEIS 
appeared  in  the  Federal  Register  on 
December  10, 1999  (64  FR  69267).  That 
Notice  stated  that  comments  on  the 
DEIS  were  due  by  January  24,  2000.  The 
DON  is  extending  the  public  comment 
period  to  March  31,  2000.  All  vratten 
comments  should  be  postmarked  no 
later  than  that  date.  This  comment 
period  is  expected  to  coincide  with  the 
NMFS  comment  period  provided  in  its 
Advance  Notice  of  Proposed  Rule 
(ANPR)  on  the  DON'S  application  for 
the  taking  of  marine  mammals 
incidental  to  the  proposed  shock  trial  of 
the  WINSTON  S.  CHURCHILL.  The 
NMFS  will  provide  details  on  the  ANPR 
by  separate  notice  in  the  Federal 
Register. 

The  DON  will  conduct  three  public 
hearings  to  receive  oral  and  written 
comments  concerning  the  DEIS  and  the 
ANPR.  A  brief  presentation  will  precede 
a  request  for  public  information  and 
comments.  DON  representatives  will  be 
available  at  each  hearing  to  receive 
information  and  comments  from 
agencies  and  the  public  regarding  issues 
of  concern.  Federal,  state,  and  local 
agencies  and  interested  parties  are 
invited  and  vu^ed  to  be  present  or 
represented  at  the  hearings.  Those  who 
intend  to  speak  will  be  asked  to  submit 
a  speaker  card  (available  at  the  door). 
Oral  comments  will  be  heard  and 
transcribed  by  a  stenographer.  To  assure 
accuracy  of  the  record,  all  statements 
should  be  submitted  in  writing.  All 
statements,  both  oral  and  written,  will 
become  part  of  the  public  record  in  the 
study.  Equal  weight  will  be  given  to 
both  oral  and  written  comments.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
three  minutes.  Longer  comments  should 
be  simimarized  at  the  public  hearings 
and  submitted  in  writing  either  at  the 


hearing  or  mailed  to  Ms.  Lyn  Carroll 
(see  address  below). 

The  DEIS  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  officials,  and  special 
interest  groups  and  public  libraries.  The 
DEIS  is  available  for  public  review  at 
the  following  libraries: 
— Beaches  Branch  Library,  Jacksonville 

Public  Libraries,  600  3rd  Street, 
'  Neptune"Beach,  Florida. 
— Center  for  Naval  Analysis,  The 

Library,  4401  Ford  Avenue, 

Alexandria,  Virginia. 
— Main  Library,  Norfolk  Public  Library, 

301  East  City  Hall  Avenue,  Norfolk, 

Virginia. 
— Main  Library,  Jacksonville  Public 

Libraries,  122  North  Ocean  Street, 

Jacksonville,  Florida. 
— ^Main  Library,  Pascagoula  Public 

Library,  3214  Pascagoula  Street, 

Pascagoula,  Mississippi. 
— Main  Library,  Pensacola  Public 

Library /West  Florida  Regional 

Library,  200  W.  Gregory  Street, 

Pensacola,  Florida. 
— Pell  Marine  Science  Library, 

University  of  Rhode  Island, 

Narragansett  Bay  Campus, 

Narragansett,  Rhode  Island. 
— SIO  Library  Mono,  Scripps  Inst  of 

Oceanography,  9500  Oilman  Drive,  La 

Jolla,  Califomia. 
—St.  Mary's  Public  Library,  100  Herb 

Bauer  Drive,  St.  Mary's,  Georgia. 
— University  of  Southhampton,  National 

Oceanographic  Library,  Express  Dock, 

Southhampton,  United  Kingdom. 

Dated:  January  20,  2000. 
).L.  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  00-1802  Filed  1-25-00;  8:45  am] 
BILUNG  CODE  381(MT-P 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Pursuant  to  the  provision  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  meeting  described 
below. 

TIME  AND  DATE  OF  MEETING:  6  p.m., 
February  9,  2000. 
PLACE:  Ambassador  Hotel,  Trinity 
Room,  3100  1-40  West,  Amarillo,  Texas. 
STATUS:  Open.  While  the  Simshine  Act 
does  not  require  that  the  scheduled 
discussion  be  conducted  in  a  meeting, 
the  Board  has  determined  that  an  open 
meeting  in  this  specific  case  furthers  the 


public  interests  underlying  both  the 
Siushine  Act  and  the  Board's  enabling 
legislation. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
is  visiting  the  Pantex  Plant  as  a  part  of 
its  oversight  of  the  Department  of 
Energy's  (DOE)  defense  nuclear  facility 
safety  management  program.  The 
Board's  enabling  legislation  requires 
health  and  safety  oversight 
encompassing  design,  construction, 
operation  and  decommissioning 
activities. 

The  Board  wishes  also  to  avail  itself 
of  the  opportunity  of  this  visit  to  meet 
with  the  stakeholders  and  local 
members  of  the  public.  The  session  is 
intended  to  be  informal  and  to  provide 
an  opportxmity  for  members  of  the 
public,  DOE,  and  its  contractor 
employees  or  their  representatives  to 
comment  on  or  provide  information 
directly  to  the  Board  regarding  matters 
affecting  health  or  safety  at  Pantex. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Richard  A.  Azzaro,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  Suite  700, 
Washington.  DC  20004,  (800)  788-4016. 
This  is  a  toll-free  number. 

Dated:  January  24,  2000. 
John  T.  Conway, 

Chairman. 

[FR  Doc.  1966  Filed  1-24-00;  12:44  pm] 

BILUNG  CODE  3670-01 -M 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

[Recommendation  2000-1] 

The  Need  to  Stabilize  and  Safely  Store 
Large  Amounts  of  Fissionable  and 
Ottier  Nuclear  Material  That  for  Safety 
Reasons  Should  Not  Be  Permitted  to 
Remain  Unremediated 

AGENCY:  Defense  Nuclear  Facilities 
Safety  Board. 

ACTION:  Notice,  recommendation. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  has  made  a 
recommendation  to  the  Secretary  of 
Energy  pursuant  to  42  U.S.C. 
§  2286a(a)(5)  concerning  the  need  to 
stabilize  and  safely  store  large  amoimts 
of  fissionable  and  other  nuclear  material 
that  for  safety  reasons  should  not  be 
permitted  to  remain  unremediated. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  this 
recommendation  are  due  on  or  before 
February  25,  2000. 

ADDRESSES:  Send  comments,  data, 
views,  or  argiunents  concerning  this 
recommendation  to:  Defense  Nuclear 
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Facilities  Safety  Board,  625  Indiana 
Avenue,  NW,  Suite  700,  Washington, 
DC  20004-2901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri  or  Andrew  L. 
Thibadeau  at  the-address  above  or 
telephone  (202)  694-7000. 

Dated:  January  20,  2000. 
John  T.-  Conway, 
Chairman. 

Recommendation  2000-1 

It  is  now  almost  six  years  since  the 
Defense  Nuclear  Facilities  Safety  Board 
(Board)  transmitted  to  the  Secretary  of 
Energy  its  Recommendation  94-1 
entitled,  "Improved  Schedule  for 
Remediation  in  Defense  Nuclear 
Facilities  Complex."  That 
Recommendation  pointed  to  the 
existence  of  large  quantities  of  unstable 
fissionable  material  and  other 
radioactive  material  that  had  been  left  in 
the  production  pipeline  following 
termination  of  nuclear  weapons 
production.  These  materials  required 
prompt  conversion  to  more  stable  forms, 
to  prevent  deterioration  leading  to 
inevitable  spread  of  radioactive 
contamination.  Further,  some  of  the 
material  was  in  such  a  state  that  serious 
safety  problems  could  be  expected  in  a 
very  short  period  of  time  if  remediation 
did  not  take  place. 

The  Recommendation  identified 
safety  problems  posed  by  plutonium 
both  as  metal  and  in  chemical 
compounds,  and  plutonium-bearing 
materials  such  as  residues  and  spent 
nuclear  fuel.  Most  of  this  material  was 
and  still  is  at  three  sites:  Savannah 
River,  Hanford,  and  Rocky  Flats 
Environmental  Technology  Site 
(RFETS).  A  substantial  amoimt  of  spent 
nuclear  fuel  also  existed  at  the  Idaho 
National  Engineering  and 
Enviromnental  Laboratory.  In  the 
Implementation  Plan  responding  to  the 
Recommendation,  the  Department  of 
Energy  (DOE)  justifiably  saw  fit  to  add 
to  the  sources  of  concern  the  enriched 
uranium  solution  stored  at  the 
Savaimah  River  Site,  acciunulated  from 
processing  of  spent  nuclear  fuel,  and  the 
highly  radioactive  uranium-233  in  the 
decommissioned  Molten  Salt  Reactor 
Experiment  (MSRE)  at  the  Oak  Ridge 
National  Laboratory.  The  highly 
eru-iched  uranium  solution,  amounting 
to  many  thousands  of  gallons  of  liquid, 
is  stored  outside  the  H-Canyon  in  large 
tanks  where  over  a  period  of  time 
precipitation  resulting  from  freezing, 
chemical  changes,  or  evaporation  of 
liquid  could  produce  sediments  posing 
a  threat  of  accidental  criticality.  The 
MSRE  has  been  shut  down  for  many 
decades,  and  deterioration,  the  onset  of 


which  had  already  been  detected,  could 
in  time  release  its  radioactive  material 
into  the  environment. 

Materials  Stabilized  Since  the 
Recommendation 

In  the  years  since  the 
Recommendation,  progress  has  been 
made  at  defense  nuclear  facilities  in 
remediating  the  most  hazardous 
material.  Most  sites  have  repackaged 
plutonium  metal  and  oxides  that  had 
been  left  in  containers  in  contact  with 
plastic  that  could  become  a  source  of 
hydrogen  gas.  Deteriorating  spent 
nuclear  fuel  elements  stored  in  the  603 
Basin  at  the  Idaho  National  Engineering 
and  Enviroiunental  Laboratory  have 
been  moved  to  the  666  Basin  where 
control  of  water  piuity  is  much  better. 
Substantial  amounts  of  spent  nuclear 
fuel  elements  and  nuclear  targets  stored 
in  basins  at  the  Savannah  River  Site 
have  been  chemically  processed  and 
plutonium  and  other  radioactive 
material  so  extracted  have  been  stored. 
Most  of  the  plutoniimi  in  solution  at  the 
Savannah  River  Site  has  been  converted 
to  metal  and  along  with  other 
plutoniiun  metal  at  the  Site  has  been 
packaged  in  seal-welded  containers 
with  inert  atmospheres  by  means  of  the 
bagless  transfer  system.  Almost  all  of 
the  plutonium-bearing  solutions  in 
facilities  at  the  RFETS  have  been 
chemically  treated  to  remove  the 
plutonium,  which  has  then  been  stored 
as  more  stable  oxide.  Niunerous  drums 
containing  radioactive  residues,  mostly 
at  the  RFFTS,  have  been  vented  to 
prevent  buildup  of  pressure  by  gas 
liberated  through  chemical  reactions 
and  by  effects  of  radioactive  decay. 
Though  non-technical  problems 
continue  to  plague  actions  to  store 
nuclear  waste  in  the  Waste  Isolation 
Pilot  Plant  (WIPP)  facility  in  New 
Mexico,  some  storage  at  that  site  has 
taken  place,  and  presumably 
momentmn  will  build  toward  highly 
important  shipment  of  more  material  to 
that  disposal  site.  In  these  ways,  most  of 
the  very  immediate  concerns  prompting 
the  Recommendation  have  been  eased. 

Furthermore,  after  a  long  period  when 
it  seemed  that  little  was  being 
accomplished,  progress  has  been  made 
toward  cleanup  of  the  important  K-East 
and  K-West  fuel  storage  basins  at  the 
Hanford  Site.  Remediation  of  many  of 
the  cleanup  problems  at  the  RFETS  has 
taken  on  momentum  after  a  long  initial 
period  when  little  was  accomplished. 
Some  of  the  most  notable  advances  have 
been  made  by  arrangements  to  ship 
plutoniimi-bearing  material  to  the 
Savaimah  River  Site  and  to  WIPP. 

Approximately  300,000  liters  of 
plutonium  solution  in  the  F-Canyon  at 
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the  Savannah  1  iver  Site  have  now  been 
converted  to  metal  in  the  FB-Line.  This 
material  is  stor  3d  in  approximately  80 
welded  stainle$s  steel  cans  that  will 
serve  as  the  inier  containers  to  meet 
DOE-STD-301B.  Plutoniiun  solutions 
resulting  from  stabilization  of  Mark-31 
spent  nuclear  mel  have  also  been 
converted  to  mptal,  and  along  with  the 
preexisting  meial  items  in  the  FB-Line, 
are  also  stored  In  similar  DOE-STD- 
3013  inner  containers. 

Problems  Remaining 

Severe  problems  continue  to  impede 
other  remedial  [measures  that  had  been 
promised  in  th^  original 
Implementatioh  Plan  issued  by  the 
Secretary  of  Energy  in  response  to 
Recommendation  94-1,  and  in  Revision 
1  to  that  Plan  as  issued  on  December  28, 
1998.  For  a  vai  iety  of  reasons,  many  of 
them  stated  be  ow.  most  of  the 
remaining  mil*  stones  in  the 
Implementatio  i  Plans  will  not  be  met. 
Among  the  ren  laining  problems  are  the 
following: 

•  Approxim  itely  34,000  liters  of 
plutonium-bea  ring  solution  remain  in 
the  H-Canyon  i  it  the  Savannah  River 
Site.  Originall]  this  material  was  to 
have  been  stab  lized  by  March  2000  in 
the  HB-Line  PI  ase  2  facility:  however, 
preparing  that  'acility  for  operation  was 
not  funded  in  FY  1999.  The  revised 
Implementation  Plan  deferred 
stabilization  uitil  June  2002.  The 
contractor  has  3rovided  an  unofficial 
revised  estima  e  of  completion  by 
December  200! :,  but  that  date  is  alleged 
to  be  at  risk  be  :ause  the  resources 
(mainly  techni  :;al  personnel)  are  not 
available  to  su  jport  development  of 
procedures  am  1  Authorization  Basis 
documents.  Tl  ere  is  at  present  no  high 
confidence  sta  tup  schedule. 

•  In  the  F-A  rea  at  the  Savannah  River 
Site  are  approximately  800  kilograms  of 
plutonium  oxi  le.  This  oxide  was  to 
have  been  fire(  at  high  temperature  in 
accordance  wi  h  DOE-STD-3013  and 
packaged  in  3(  13-compliant  containers 
by  May  2002.  I  lo  far  there  has  been  no 
appreciable  ac  ion  toward  these 
objectives.  The  stated  reason  has  been 
deferral  of  a  d(  cision  to  build  the 
Actinide  Pack  iging  and  Storage  Facility 
(APSF),  thoug  J  as  the  Board  noted  in  an 
earlier  letter  t(  the  Assistant  Secretary 
for  Environme  ntal  Management,  a 
decision  not  tc  build  the  facility  appears 
already  to  hav ;  been  made.  This  activity 
is  at  present  n  )t  funded,  nor  is  any 
funding  plann  3d  for  a  facility  which 
could  be  used  in  stabilizing  and  storing 
this  material.  '  'hough  Implementation 
Plans  had  orig  nally  set  target  dates  for 
accomplishmt  nt  of  the  actions,  no  dates 


based  on  revised  plans  have  been 
established. 

•  In  the  F-Area  at  the  Savannah  River 
Site  are  also  about  400  kilograms  of 
plutonium  in  the  form  of  miscellaneous 
residues.  Several  paths  for  processing 
the  residues  have  been  proposed, 
depending  on  their  characteristics,  but 
all  the  plutonium  should  end  up  as 
metal  or  oxide  fired  at  high  temperature 
according  to  DOE-STD-3013.  Originally 
all  were  to  occin  by  May  2002.  Other 
than  startup  of  the  FB-Line  for 
characterizing  the  material,  there  has 
been  no  appreciable  action  so  far  toward 
the  final  objectives.  As  for  the  oxides 
referred  to  above,  stabilization  and 
packaging  of  this  material  were  to  be 
accomplished  in  the  APSF,  and  are  now 
being  delayed. 

•  One  tank  in  the  F-Canyon  at 
Savannah  River  contains  approximately 
14,400  liters  of  a  solution  of  americium 
and  curium.  These  elements,  which  are 
highly  radioactive,  are  raw  materials  for 
production  of  califomium-252  (Cf^s^)  in 
the  High  Flux  Isotope  Reactor  at  Oak 
Ridge.  There  cU'e  continuing  needs  for 
Cf -'-.  Dispersal  of  the  americium  and 
ciuium  material  through  loss  of  integrity 
of  the  tank  and  its  appendages,  such  as 
might  be  caused  by  corrosion  or  seismic 
action,  would  create  an  almost 
insurmountable  problem  of  spread  of 
radioactive  contamination.  The  original 
Implementation  Plan  foresaw 
conversion  of  the  dissolved  elements  by 
November  1999  to  a  vitreous  form 
suitable  for  storage  until  use.  Difficulties 
with  the  melter  planned  for  the 
operation  caused  deferral  of  the 
operation  to  September  2002  according 
to  the  revised  Implementation  Plan.  At 
present  the  activity  is  alleged  to  be 
under- funded,  though  a  Request  for 
Proposal  has  been  issued  seeking  a 
commercial  contract  for  the  action.  The 
most  optimistic  estimate  of  a 
completion  date  is  November  2004. 

About  6,000  liters  of  a  solution  of 
neptunium-237  (Np  -")  are  in  tanks  in 
the  H-Canyon  at  the  Savannah  River 
Site.  This  isotope  is  the  raw  material  for 
production  of  plutoniiun-238  (Pu-^**), 
which  has  such  uses  as  a  heat  source  for 
production  of  electricity  for  some  NASA 
missions.  Initial  plans  were  to  vitrify 
this  material  by  September  2003.  The 
revised  Implementation  Plan  stated  that 
instead  it  was  to  be  converted  to  oxide 
through  use  of  the  HB-Line  Phase  2 
facility.  The  revised  Implementation 
Plan  deferred  the  estimated  date  of 
completion  to  December  2005.  An 
additional  six-month  delay  is  now 
foreseen,  though  that  view  may  still  be 
optiriiistic  since  adequacy  of  funding  so 
far  in  the  future  cannot  be  assured. 


•  About  230,000  liters  of  highly- 
enriched  uranyl  nitrate  solution  are  held 
in  tanks  outside  the  H-Canyon  at  the 
Savannah  River  Site.  The  quantity  of 
solution  will  continue  to  increase  as  a 
result  of  stabilization  of  spent  Mark  16/ 
22  fuel  elements.  This  solution  is  a 
hazard  because  freezing,  evaporation,  or 
chemical  change  could  lead  to  a 
uraniiun  concentration  and  a  threat  of 
accidental  criticality.  The  intent  has 
been  to  add  depleted  inanium  to  this 
solution,  reducing  the  enrichment  to  a 
range  suitable  for  use  in  fuel  elements 
for  Tennessee  Valley  Authority's  light 
water  reactors.  Though  the  Tennessee 
Valley  Authority  has  concurred  in 
principle  with  the  arrangement,  an 
agreement  to  proceed  has  been  held  up 
by  allegedly  insufficient  out-year 
funding  by  DOE  to  execute  its  share  of 
the  agreement.  Meanwhile,  the 
estimated  costs  have  been  increasing. 
An  original  date  of  December  1997  had 
been  set  for  conversion  of  the  uraniiun 
to  oxide.  The  revised  Implementation 
Plan  delayed  that  date  by  six  years  to 
December  2003.  There  is  no  credible 
date  for  removal  of  the  hazard.  Assigned 
storage  space  for  the  solution  is  now 
nearly  full. 

•  About  seven  tonnes  of  heavy  metal, 
principally  highly-enriched  uraniiun,  is 
still  in  irradiated  Mark  16/22  fuel 
elements  at  the  Savaimah  River  Site.  A 
campaign  to  process  Mark  16/22  fuel 
elements  was  to  have  been  completed 
by  December  2000,  according  to  the 
original  Implementation  Plan.  The 
revised  Plan  changed  that  date  to 
December  2001.  The  processing  is  now 
only  about  25%  complete,  because  of  an 
alleged  shortage  of  personnel  and  some 
technical  issues  delaying  restart  of  the 
H-Canyon  second  solvent  extraction 
cycle.  Mark  16/22  fuel  element 
processing  stopped  in  September  1999 
and  will  not  resume  until  startup  of 
second  cycle  operations,  which  is  now 
scheduled  for  April  2000.  The  stated 
completion  date  is  now  about  May  2003, 
though  processing  may  have  to  be 
halted  again  in  the  future  because  of 
inadequate  additional  space  for  storage 
of  uranium  solutions  (see  the  previous 
item). 

•  The  Plutonium  Finishing  Plant 
(PFP)  at  the  Hanford  Site  contains  more 
than  300  kilograms  of  plutonium  in 
4,300  liters  of  solution.  This  was  to  have 
been  stabilized  by  January  1999  through 
use  of  a  vertical  denitration  calciner. 
Technical  problems  and  allegedly 
insufficient  financial  resources 
hampered  completion  of  the  vertical 
calciner  and  treatment  of  the  solution  by 
that  date,  and  attempts  to  improve  the 
schedule  through  use  of  a  prototype 
calciner  were  also  inadequate.  The  plan 
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has  recently  been  changed,  and  it  is  now 
intended  that  the  plutonium  will  be 
precipitated  and  thermally  stabilized  by 
December  2001,  by  means  of  the 
magnesium  hydroxide  process. 
Although  this  process  has  already  been 
used  to  stabilize  thousands  of  liters  of 
solution  at  the  RFETS,  DOE  and  its 
contractor  at  Hanford  are  still  trying  to 
prove  it  will  work  with  the  PFP 
solutions.  The  story  of  inability  to  treat 
plutonium  solutions  at  PFP  has  been 
typical  of  a  sequence  of  ineffective 
activities  at  that  Plant,  generally  the 
result  of  poor  management. 

•  Approximately  700  kilograms  of 
plutoniimi  exist  at  PFP  in  the  form  of 
metal  or  alloys.  The  facility  has  spent  a 
significant  amoimt  of  time  pursuing 
various  alternative  strategies  for 
processing  and  packaging  this  material 
and  now  plans  to  brush  loose  oxide 
from  the  metal  and  package  it  in  welded 
double  containers  in  accordance  with 
DOE-STD-3013  by  March  2001,  a 
noteworthy  improvement  over  the 
original  Implementation  Plan's  date  of 
May  2002.  The  oxide  from  brushing  and 
some  severely  corroded  metal  would  be 
thermally  stabilized  to  oxide  as  called 
for  by  the  standard  and  added  to  the 
material  in  the  following  item. 

•  About  1,500  kilograms  of 
plutonium  exist  at  PFP  in  the  form  of 
oxide.  About  one  year  ago  the  staff  at 
PFP  began  stabilizing  this  material 
through  use  of  two  muffle  furnaces.  The 
throughput  of  two  furnaces  was  not 
enough  to  deal  with  the  quantity  of 
material  in  existence,  but  it  was  initially 
claimed  that  available  funds  were 
inadequate  for  installation  of  additional 
furnaces.  It  is  now  planned  that  three 
additional  furnaces  aie  to  be  brought  on 
line  by  February  2000,  and  four  more 
double  capacity  furnaces  in  May  2002. 
The  oxide  will  be  packaged  to  meet 
DOE-STD-3013  after  stabilization.  The 
original  Implementation  Plan  proposed 
completion  of  packaging  by  May  2002. 
The  present  plan  would  accomplish  the 
job  by  about  May  2004. 

•  Several  dozen  kilograms  of 
plutoniimi  exist  at  the  PFP  dispersed  in 
approximately  1,600  polystyrene  cubes, 
called  polycubes.  This  material  was 
used  in  the  past  in  criticality  studies. 
The  polycubes  have  become  friable 
through  the  effects  of  radiolysis  and 
have  become  a  contamination  dispersal 
hazard.  The  method  of  treatment  and 
stabilization  of  this  material  was  under 
discussion  for  some  time  with  various 
alternatives  being  considered.  At 
present  it  is  planned  to  oxidize  the 
material  in  the  muffle  furnaces  with  the 
polystyrene  converted  to  gas  and  the 
plutonium  converted  to  stable  oxide  and 
then  packaged  as  above.  The  9riginal 


Implementation  Plan  proposed 
completion  of  treatment  by  some 
method  by  January  2001.  Although  the 
current  goal  is  treatment  by  August 
2002,  this  date  may  be  delayed  when 
the  throughput  of  the  muffle  furnaces  is 
determined  in  February  2000. 

•  Hundreds  of  kilograms  of 
plutonium  are  in  residues  of  various 
forms  at  PFP.  These  were  to  have  been 
packaged  and  disposed  of  by  different 
methods  by  May  2002  according  to  the 
original  Implementation  Plan. 
Cementation  of  sand,  slag,  and  crucible 
materials  began,  but  that  process  was 
shut  down  several  years  ago  after  only 
240  kilograms  had  been  treated.  It  is 
now  planned  that  the  activity  will  be 
completed  bv  April  2004. 

•  The  K-East  and  K-West  fuel  storage 
basins  at  the  Hanford  Site  contain 
approximately  2,100  tonnes  of  spent 
uranium  fuel  from  past  operation  of  the 
N-Reactor.  At  one  time  this  material  was 
to  have  been  chemically  processed  in 
the  Purex  plant,  but  it  was  left  stranded 
when  DOE  decided  about  ten  years  ago 
to  decommission  Purex.  The  spent  fuel 
at  these  basins  has  been  corroding  for 
some  decades  and  since  the  Basins  are 
very  near  the  Columbia  River  and  have 
been  known  to  leak  during  the  past, 
remediation  of  this  situation  has  been 
high  on  the  Board's  priority  list. 
Progress  toward  remediation  had 
seemed  adequate  some  time  ago,  but 
with  the  change  of  contractors  at 
Hanford  a  few  years  ago  progress 
appeared  to  stall.  Resumption  of 
progress  has  recently  been  noted,  but 
years  of  schedule  loss  have  occurred. 
This  activity  has  consumed  a  large  part 
of  the  financing  that  had  been  planned 
for  other  activities  at  the  Hanford  Site 
such  as  cleanup  of  PFP.  The  planned 
date  of  cleanout  of  the  Basins  had  been 
December  1999  according  to  the  original 
Implementation  Plan.  It  is  now 
anticipated  that  removal  of  fuel  from  the 
Basins  will  be  completed  by  December 
2003,  and  removal  of  sludge  from 
oxidation  will  have  been  accomplished 
by  August  2005.  By  that  time  cleanup  of 
these  Basins  will  have  cost  between  one 
and  two  billion  dollars. 

•  About  one  tonne  of  plutonium 
metal  and  oxide  at  the  Los  Alamos 
National  Laboratory  was  recently 
declared  to  be  excess  to  the  needs  of  the 
defense  program,  and  it  awaits 
repackaging  in  accordance  with  DOE- 
STD-3013.  According  to  the  original 
Implementation  Plan  repackaging 
should  take  place  by  May  2002.  At 
present  there  is  no  plan  for  repackaging 
any  of  the  material. 

•  More  than  one  tonne  of  plutoniun^ 
exists  in  residues  at  the  Los  Alamos 
National  Laboratory.  The  original 


Implementation  Plan  estimated  that  all 
would  have  been  stabilized  and 
repackaged  by  May  2002.  All  high  risk 
items  have  been  processed  at  this  time. 
Although  newly  produced  residues  are 
being  properly  packaged,  little  work  is 
being  done  at  this  time  to  take  care  of 
legacy  residues.  The  estimated  date  for 
dealing  with  the  legacy  materials  is  now 
September  2005. 

"The  above  are  not  all  of  the  materials 
referred  to  in  Recommendation  94-1, 
but  they  are  the  major  ones  for  which 
remediation  schedules  have  fallen  well 
behind  those  contemplated  by  the 
Recommendation  and  by  the  original 
Implementation  Plan. 

Fiscal  Problem 

The  most  common  reason  given  for 
failure  to  meet  schedules  has  been 
insufficient  financial  support.  That 
being  so,  the  Board  does  not  understand 
why  the  Department  of  Energy  has  not 
obeyed  the  statutory  requirement  in  the 
Atomic  Energy  Act  as  amended  in  42 
U.S.C.§  2286d(f)(2), 

(2)  If  the  Secretary  of  Energy  determines 
that  the  implementation  of  a  Board 
recommendation  (or  part  thereof)  is 
impracticable  because  of  budgetary 
considerations,  or  that  the  implementation 
would  affect  the  Secretary's  ability  to  meet 
the  annual  nuclear  weapons  stockpile 
requirements  established  pursuant  to  section 
91  ofthis  Act  (42U.S.C.  §2121),  the 
Secretary  shall  submit  to  the  President,  to  the 
Committees  on  Armed  Services  and  on 
Appropriations  of  the  Senate,  and  to  the 
Speaker  of  the  House  of  Representatives  a 
report  containing  the  recommendation  and 
the  Secretary's  determination. 

In  any  case,  simultaneous 
implementation  of  all  elements  of 
Recommendation  94-1  to  schedules 
previously  committed  seems  to  be 
impossible  under  present  circumstances 
allegedly  because  of  budgetary 
constraints.  Given  this  fiscal  reality, 
DOE  is  faced  with  the  need  to: 

1.  advise  Congress  and  the  President 
of  the  shortfall  in  funds  to  satisfy  all  the 
safety  enhancements  to  meet 
Recommendation  94-1 ,  and 

2.  prioritize  and  schedule  tasks  to  be 
undertaken  with  available  funds 
according  to  consideration  of  risks. 

Recommendation 

In  the  Board's  view,  material 
remaining  in  Uquids  generally  poses  the 
greatest  hazard,  because  of  higher 
possibility  of  dispersal  and  because  of 
potential  criticality.  Among  these 
liquids  the  highly  enriched  uranium 
solutions  stored  in  tanks  outside  the  H- 
Canyon  at  the  Savannah  River  Site 
require  the  most  attention  because  of 
criticality  concerns.  Following  the 
solutions  in  importance  are  unstabilized 
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plutonium  oxiies  and  plutonium  metal 
remaining  in  C(  mtainers  with  normal 
atmosphere,  es  jecially  at  locations  in 
moist  climates  Closely  following  in 
importance  are  various  plutonium- 
bearing  residu(  s  which  are  not  as  well 
isolated  or  pac  ^aged  as  they  should  be. 
Accordingly,  tlie  Board  recommends  the 
following  techi  deal  actions  in 
descending  ore  er  of  priority. 

1.  Stabilize  t  le  uranium  solution  in 
tanks  outside  t  le  H-Canyon  at  the 
Savannah  River  Site,  to  remove 
criticality  concerns.  This  should  not 
await  plans  to  ;onvert  the  uranimn  to 
fuel  for  Tennes  see  Valley  Authority's 
nuclear  reactois. 

2.  Remediate  the  highly-radioactive 
solutions  of  an  ericiimi  and  curium  in 
the  F-Canyon  i  t  the  Savannah  River 
Site.  The  curre  ntly-planned  deferral  of 
vitrification  of  this  material  is  highly 
undesirable. 

3.  Remediate  the  solution  of 
neptunium  no'  v  stored  in  H-Canyon  at 
the  Savaimah  1  liver  Site. 

4.  Convert  rt  maining  plutonium 
solutions  to  st<  ble  oxides  or  metals,  and 
subsequently  package  them  into  welded 
containers  wit  i  inert  atmosphere.  The 
principal  remaining  solutions  are  in  H- 
Canyon  at  the  Savannah  River  Site,  and 
the  Plutonium  Finishing  Plant  at  the 
Hartford  Site. 

5.  Treat  the  dutonium-bearing 
polycubes  at  P  T  to  remove  and 
stabilize  the  pi  utonium. 

6.  Continue  stabilization  of  spent 
nuclear  fuel  at  Savarmah  River. 

7.  Stabilize  <  nd  seal  within  welded 
containers  wit  i  an  inert  atmosphere  the 
plutonium  oxi  ies  produced  by  various 
processes  at  d«  fense  nuclear  facilities, 
and  which  are  not  yet  in  states 
conforming  to  the  long-term  storage 
envisaged  by  I OE-STD-3013.  These 
oxides  are  fouj  »d  at  the  F  Area  of  the 
Savannah  Riv«  r  Site,  the  RFETS,  the 
Plutonium  Fir  ishing  Plant  at  the 
Hanford  Site,  I  he  Lawrence  Livermore 
National  Labo;  atory,  and  the  Los 
Alamos  Natioi  lal  Laboratory. 

8.  Enclose  e:  cisting  and  newly- 
generated  lega  :y  plutonium  metal  in 
sealed  contain  ers  with  an  inert 
atmosphere.  R  jmoval  of  loose  oxide 
should  of  cou]  se  take  place  just  before 
sealing. 

9.  Remediat ;  and/or  safely  store  the 
various  residues  which  are  found  at  all 
three  of  the  pr  Dduction  sites,  as  well  as 
the  Lawrence  livermore  National 
Laboratory  an^  1  the  Los  Alamos  National 
Laboratory. 

It  is  assume  1  that  the  schedule  for 
remediation  o  the  spent  fuel  in  the  K- 
Basins  at  the  I  lanford  Site  will  continue 
as  currently  p  anned. 


The  ordering  of  priorities  should  not 
be  understood  as  implying  a  lack  of 
importance  attached  to  those  lower  in 
the  sequence.  It  is  simply  a  recognition 
that  under  the  circumstances  the  greater 
hazards  should  be  addressed  first  and 
with  greatest  firmness.  All  elements  of 
the  original  Recommendation  94-1 
retain  their  importance  and  none  are  to 
be  considered  unessential. 

Also,  the  Board's  staff  has  been 
discussing  with  DOE  staff  an  ordering  of 
tasks  subject  to  Recommendation  94-1 
in  accordance  with  ease  of  their 
performance.  Those  actions  which  can 
readily  be  conducted  within  present 
resoinces  should  certainly  go  forward, 
as  long  as  items  of  high  safety  priority 
receive  the  proper  attention. 

The  severity  of  the  problems  which 
are  the  subject  of  this  Recommendation 
and  Recommendation  94-1  and  the 
urgency  to  remediate  them  argue 
forcefully  for  the  Secretary  to  avail 
himself  of  the  authority  under  the 
Atomic  Energy  Act  to  "implement  any 
such  Recommendation  (or  part  of  any 
such  Recommendation)  before,  on,  or 
after  the  date  on  which  the  Secretary 
transmits  the  implementation  plan  to 
the  Board  under  this  subsection."  See, 
42  U.S.C.  §  2286d{e).  The  Board  suggests 
that  the  Secretary  avail  himself  of  this 
provision. 

hi  addition,  because  stabilization  of 
materials  remaining  from  the  Weapons 
Production  Program  continues  to  be  of 
such  importance,  the  Board 
recoirunends  that: 

10.  An  estimate  be  made  of  the  total 
funding  shortfall  for  timely  completion 
of  all  94-1  commitments  according  to 
the  accepted  Implementation  Plans,  and 

11.  Congress  and  the  President  be 
notified  of  the  shortfall  in  accordance 
with  statutory  requirements. 

John  T.  Conway, 

Chairman. 

Appendix — Transmittal  Letter  to  the 
Secretary  of  Energy,  Defense  Nuclear 
Facilities  Safety  Board 

January  14,  2000. 

The  Honorable  Bill  Richardson,  Secretary  of 

Energy,  1000  Independence  Avenue,  SW. 

Washington,  DC  20585-1000. 
Dear  Secretary  Richardson:  On  May  26, 
1994,  the  Defense  Nuclear  Facilities  Safety 
Board  (Board)  submitted  to  the  Secretary  of 
Energy  Recommendation  94-1,  dealing  with 
the  need  to  stabilize  and  safely  store  large 
amounts  of  fissionable  and  other  nuclear 
material  that  for  safety  reasons  should  not  be 
permitted  to  remain  unremediated.  The 
Board  was  especially  concerned  about 
specific  liquids  and  solids  in  spent  fuel 
storage  pools,  reactor  basins,  reprocessing 
c^yons,  processing  lines  and  various 
defense  facilities  remaining  in  the 
manufacturing  pipeline  when  pit  production 


was  terminated  in  1988.  On  August  31, 1994, 
Secretary  O'Leary  agreed  with  and  accepted 
the  recommendation.  On  February  28, 1995, 
Secretary  O'Leary  forwarded  to  the  Board  the 
Department  of  Energy's  (DOE)  plan  for 
implementation  of  the  Board's 
recommendation  on  this  issue.  Subsequently, 
on  December  28,  1998,  you  forwarded  to  the 
Board  a  revision  to  Secretary  O'Leary's 
original  Implementation  Plan  for 
Recommendation  94-1. 

During  the  past  year,  the  Board  and  its  staff 
have  been  closely  following  and  noting 
further  slippage  in  the  time  table  for  meeting 
the  dates  set  forth  in  the  Implementation 
Plan.  While  a  great  deal  has  been 
accomplished  in  meeting  the  safety  objective 
set  forth  in  Recommendation  94-1 
particularly  with  regard  to  those  materials 
that  constituted  the  most  imminent  hazards, 
the  Board  is  concerned  that  severe  problems 
continue  to  exist  and  delay  the 
implementation  of  Recommendation  94-1. 
After  careful  consideration,  the  Board  has 
concluded  that  the  progress  being  made  in 
certain  of  the  stabilization  activities 
addressed  by  Recommendation  94-1  does  not 
reflect  the  urgency  that  the  circumstances 
merit  and  that  was  central  to  the  Board's 
recommendation. 

The  Board  will  continue  to  follow  and  urge 
DOE  to  implement  Recommendation  94-1.  In 
addition,  the  Board,  on  January  14,  2000, 
unanimously  approved  Recommendation 
2000-1  which  is  enclosed  for  your 
consideration. 

42  U.S.C.  §  2286d(a)  requires  that  after 
your  receipt  of  this  recommendation,  the 
Board  promptly  make  it  available  to  the 
public  in  DOE's  regional  public  reading 
rooms.  The  Board  believes  the 
recommendation  contains  no  information 
that  is  classified  or  otherwise  restricted. 

To  the  extent  this  recommendation  does 
not  include  information  restricted  by  DOE 
under  the  Atomic  Energy  Act  of  1954,  42 
U.S.C.  §§2161-68,  as  amended,  please 
arrange  to  have  it  promptly  placed  on  file  in 
your  regional  public  reading  rooms. 

The  Board  will  also  publish  this 
recommendation  in  the  Federal  Register. 

Sincerely, 

John  T.  Conway, 

Chairman. 

[FR  Doc.  00-1743  Filed  1-25-00;  8:45  am] 

8IUJNG  CODE  3670-01-U 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
summary:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
27,  2000. 
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SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Simimary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  January  20,  2000. 
William  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  National  Household  Education 
Survey  of  2001  (NHES:  2001). 

Frequency:  Biennially. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden;  Responses:  1,140;  Burden 
Hours:  485. 

Abstract:  The  NHES:  2001  will  be  a 
survey  of  households  using  random- 
digit-dialing  and  computer-assisted 
telephone  interviewing.  The  topical 


components  are  Early  Childhood 
Program  Participation,  Before-  and 
After-School  Programs  and  Activities, 
and  Adult  Education  and  Lifelong 
Learning.  Respondents  to  the  first  two 
components  will  be  parents  of  children 
from  birth  to  age  6  who  are  not  yet  in 
kindergarten  and  children  in 
kindergarten  through  grade  8, 
respectively.  Respondents  to  the  third 
component  will  be  persons  age  16  and 
older  who  are  not  enrolled  in 
elementary  or  secondary  school.  This 
survey  will  provide  NCES  with  current 
measures  of  educational  participation 
for  preschool  children  and  adults  and 
will  also  provide  much  needed  baseline 
information  from  a  national  sample  on 
the  out-of-school  activities  of  school-age 
children. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
or  should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Kathy  Axt  at  (703)  426-9692  or  via 
her  internet  address 
Kathy_.Axt@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
80Q-877-8339. 

[FR  Doc.  00-1757  Filed  1-25-00;  8:45  am] 

BILLING  CODE  4000-01 -U 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Information 
Mcmagement  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
25,  2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Stiwt,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 


D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pubUc 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  20.  2000. 
William  E.  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Title:  Applications  for  Grants  Under 
the  Reading  Excellence  Program. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  39;  Burden  Hours: 
1,872. 

Abstract:  This  application  will  be 
used  to  award  grants  to  State 
educational  agencies  for  the  piupose  of 
providing  reading  improvement  and 
family  literacy  programs. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
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dd  essed  to  Vivian  Reese, 
of  Education,  400  Maryland 
I  :oom  5624,  Regional 
3,  Washington.  D.C. 
F  equests  may  also  be 
nailed  to  the  internet 
IMG_Issues@ed.gov  or 
^08-9346. 
garding  burden  and/or 
ictivity  requirements 
diretted  to  Kathy  Axt  at  (703) 
a  her  internet  address 
.gov.  Individuals  who 
telecomihunications  device  for  the 
call  the  Federal 

Service  (FIRS)  at  1- 


should  be  a 
Department 
Avenue,  SW, 
Office  Building 
20202^651. 
electronically 
address  OCIO 
faxed  to  202- 
Questions  r( 
the  collection 
should  be 
426-9692  or  v 
Kathy_Axt@e|d 
use  a 

deaf  (TDD) 
Information 
800-877-833? 


may 
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agency: 
SUMMARY:  The 
Management 
Information 
on  the  submis^ 
required  by 
Act  of  1995. 


the 


DATES: 

submit 
25, 2000 


o 
aid 
Dajiny 


ADDRESSES: 

be  addressed 
Information 
Attention 
Department  o 
Management 
Street,  N.W., 
Executive 
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DVVERFEL@OMB 


Federal  Register / Vol.  65,  No.  17 /Wednesday,  January  26,  2000 /Notices 
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DEPARTMEri "  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 


Depa^ment  of  Education. 
Leader,  Information 
(troup.  Office  of  the  Chief 
OJfficer  invites  comments 
ion  for  0MB  review  as 
Paperwork  Reduction 


Interested  persons  are  invited  to 
comments  on  or  before  February 


V\|ritten  comments  should 
the  Office  of 
Regulatory  Affairs, 
Werfel,  Desk  Officer, 
Education,  Office  of 
ind  Budget,  725  17th 
loom  10235,  New 
Off  ce  Building,  Washington, 
should  be  electronically 
ntemet  address 
EOP.GOV. 


SUPPLEMENTAf  lY  INFORMATION:  Section 
3506  of  the  Ps  perwork  Reduction  Act  of 
1995  (44  U.S.I :.  Chapter  35)  requires 
that  the  Offici  of  Management  and 
Budget  (0MB  provide  interested 
Federal  agenc  ies  and  the  public  an  early 
opportunity  ti )  comment  on  information 
collection  req  nests.  OMB  may  amend  or 
waive  the  req  lirement  for  public 
consultation  I  o  the  extent  that  public 
participation  n  the  approval  process 
would  defeat  the  purpose  of  the 
information  c  allection,  violate  State  or 
Federal  law.  (  r  substantially  interfere 
with  any  agei  cy's  ability  to  perform  its 
statutory  obli  jations.  The  Leader, 
Information  ^  Icmagement  Group,  Office 
of  the  Chief  Ii  [formation  Officer, 
publishes  tha  t  notice  containing 
proposed  inf(  rmation  collection 
requests  prioi  to  submission  of  these 


requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  conmient. 

Dated:  January  20.  2000. 
William  E.  Burrow, 

Leader.  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision 

Title:  State  Report  Card  on  Teacher 
Preparation  Programs 

Frequency:  One  time 

Affected  Public:  State,  local  and 
Tribal  Gov'ts 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  57  Burden  Hours:  114 

Abstract:  There  is  a  Congressionally 
mandated  study  of  teacher  certification 
and  licensure  requirements,  called  for  in 
section  207  of  P.L.  105-244,  the  Higher 
Education  Amendments  of  1998  (20 
use  1027).  Section  207,  subsection  (c), 
paragraph  (1)  Ccdls  for  information  in 
three  areas  to  be  submitted  by  the  states 
to  the  Secretary  of  Education  within  six 
months  of  the  passage  of  the  legislation 
(i.e.  April  8,  1999).  The  three  areas  are: 
(  Subsection  (b),  paragraph  (1):  "A 
description  of  the  teacher  certification 
and  licensure  assessments,  and  any 
other  certification  and  licensure 
requirements,  used  by  the  State."; 
•  Subsection  (b),  paragraph  (5):  "The 
percentage  of  teaching  candidates  who 
passed  each  of  the  assessments  used  by 
the  State  for  teacher  certification  and 
licensure,  disaggregated  and  ranked,  by 
the  teacher  preparation  program  in  the 
State  from  which  the  teacher  candidate 
received  the  candidate's  most  recent 
degree,  which  shall  be  made  available 
widely  and  publicly";  •  Subsection  (b), 
paragraph  (6):  "Information  on  the 
extent  to  which  teachers  in  the  State  are 
given  waivers  of  State  certification  or 
licensure  requirements,  including  the 
proportion  of  such  teachers  distributed 
across  high-and  low-poverty  districts 
and  across  subject  areas." 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 


electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346. 

Questions  regarding  biu^den  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  internet 

address  Joe Schubart@ed.gov.. 

Individuals  who  use  a 

telecommunications  device  for  the  deaf 

(TDD)  may  call  the  Federal  Information 

Relay  Service  (FIRS)  at  1-800-877- 

8339. 

[FR  Doc.  00-1756  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  400O-O1-U 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology  Center; 
Notice  of  Intent  To  Issue  a  Federal 
Assistance  Solicitation  (PS) 

AGENCY:  National  Energy  Technology 
Center  (NETL),  Department  of  Energy 
(DOE). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  a  PS  No.  DE-PS26- 
00NT40781  entitled  "Energy  Efficient 
Building  Equipment  and  Envelope 
Technologies,  Round  II."  The  PS  will 
solicit  the  submission  of  innovative 
technologies  that  have  the  potential  for 
significant  energy  savings  in  residential 
and  commercial  buildings.  Through  this 
solicitation,  the  Department  of  Energy  is 
seeking  to  support  projects  that  are 
advancing  energy  efficient  equipment, 
envelope  technologies  and  whole 
building  technologies.  Specifically,  the 
objective  of  the  procurement  is  to 
accelerate  high-payoff  technologies  that, 
because  of  their  risk,  are  unlikely  to  be 
developed  in  a  timely  manner  without 
a  partnership  between  industry  and  the 
Federal  government. 
DATES:  The  solicitation  will  be  available 
from  NETL's  Internet  address  at  http:// 
www.netl.doe.gov/business.  Prospective 
offerors  who  would  like  to  be  notified 
as  soon  as  the  solicitation  is  available 
should  register  at  http:// 
vsrww.netl.doe.gov/business/index.html. 
Provide  your  e-mail  address  and  click 
on  the  heading  "Energy  Efficiency  and 
Renewable  Energy."  Once  you 
subscribe,  you  will  receive  an 
announcement  by  e-mail  that  the 
solicitation  has  been  released  to  the 
public.  Those  prospective  offerors  who 
obtain  a  copy  of  the  solicitation  through 
the  Internet  should  check  the  location 
fi-equently  for  any  solicitation 
amendments.  Telephone  requests, 
written  requests,  e-mail  requests,  or 
facsimile,  requests  for  a  copy  of  the 
solicitation  package  will  not  be  accepted 
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and/or  honored.  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 
Solicitations  will  not  be  distributed  in 
paper  form  or  on  diskette.  The 
solicitation  will  be  available  on  or  about 
February  12,  2000.  The  exact  date  and 
time  for  the  submission  of  proposals 
will  be  indicated  in  the  solicitation. 
However,  at  least  a  forty-five  day 
response  time  is  ciurently  planned. 
ADDRESSES:  Acquisition  and  Assistance 
Division,  U.S.  Department  of  Energy, 
National  Energy  Technology  Center, 
P.O.  Box  880,  Morgantovim,  WV  26507- 
0880. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicky  L.  Shears,  Contract  Specialist, 
U.S.  Department  of  Energy,  National 
Energy  Technology  Center,  P.O.  Box 
880,  Morgantown,  WV  26507-0880; 
Telephone  304/285-4083. 
SUPPLEMENTARY  INFORMATION:  DOE/ 
NETL  intends  to  select  a  group  of 
projects  programmatically  balanced 
with  respect  to:  (1)  Technology  category 
(equipment  end  users,  envelopes  and 
whole  buildings);  (2)  building  type 
(residential  and/or  commercial);  and  (3) 
time  of  commercialization  (short-term  or 
long-term  market  potential  of  the 
technology).  The  solicitation  will  cover 
research  and  development  on  materials, 
components  and  systems  applicable  to 
both  residential  and  commercial 
buildings.  The  solicitation  will  not 
support  demonstration  projects  to 
deploy  the  technology  on  a  large  scale 
but  will  support  proof  of  concept 
projects. 

The  research  cuid  development  areas 
of  interest  are  as  follows:  Building 
Equipment — energy  conversion  and 
control  equipment  supplying  lighting, 
space  conditioning  (heating,  cooling, 
dehiunidification  and  ventilation), 
water  heating,  refrigeration,  appliance 
services  and  electric  power  to  building 
occupants  and  commercial  operations; 
Building  Envelope — materials, 
components  and  systems  for  windows, 
walls,  roofs,  foundations  and  other 
elements  which  comprise  building 
exteriors  and  provide  thermal  integrity 
and  day  lighting;  and  Whole  Building 
Technologies — the  integration  of 
components  and  systems  which  govern 
overall  energy  use  and  indoor 
environmental  quality  in  a  building. 
The  solicitation  covers  research  in 
four  technology  maturation  stages. 
Technology  Matiu-ation  Stage  2  involves 
applied  research;  Technology 
Maturation  Stage  3  involves  exploratory 
development  (non-specific  applications 
and  bench-scale  testing;  Technology 
Maturation  Stage  4  involves  advanced 
development  (specific  applications  and 


bench-scale  testing);  and  Matxiration 
Stage  5  involves  engineering 
development  (pilot-scale  and/or  field 
testing). 

Multiple  awards  are  expected 
regardless  of  the  technology  maturation 
stage(s)  proposed.  For  projects  spaiming 
more  than  one  maturation  stage, 
continuation  decision  points  will  be 
inserted  at  the  completion  of  each  stage. 
Additional  decision  points  may  be 
required  depending  upon  the  length  of 
any  one  maturation  stage.  It  is 
anticipated  that  eight  to  ten  awards  will 
be  made  with  an  average  total  estimated 
cost  from  $200,000  to  $1,000,000.  It  is 
DOE's  desire  to  encourage  the  widest 
participation  including  the  involvement 
of  individuals,  corporations,  non-profit 
organizations,  and  state  or  local 
governments  or  other  entities.  In  order 
to  gain  the  necessary  expertise  to  review 
proposals,  non-Federal  personnel  may 
be  used  as  evaluators  or  advisors  in  the 
evaluation  of  proposals,  but  will  not 
serve  as  members  of  the  technical 
evaluation  committee.  This  particular 
program  is  covered  by  Sections  3001 
and  3002  of  the  Energy  Pohcy  Act 
(EPAct),  42  U.S.C.  13542  for  financial 
assistance  awards.  EPAct  3002  requires 
a  cost  share  commitment  of  at  least  20 
percent  from  non-Federal  sources  for 
research  and  development  projects.  In 
accordance  with  FAR  52.232-18. 
"Availability  of  Funds,"  funds  are  not 
presently  available  for  this  procurement. 
The  Goverrunent's  obligation  under  this 
award  is  contingent  upon  the 
availability  of  appropriated  funds  from 
which  pajrment  for  award  purposes  can 
be  made. 

Issued  January  19,  2000. 
Randolph  L.  Kesling, 

Division  Director,  Acquisition  and  Assistance 
Division. 

[FR  Doc.  00-1801  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  6450-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11 690-001 -Alaska] 

Alaska  Village  Electric  Cooperative, 
Inc.;  Notice  of  Availability  of  Draft 
Environmental  Assessment 

Ianuar>'  19,  2000. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 


application  for  an  original  license  for 
Alaska  Village  Electric  Cooperative. 
Inc.'s  proposed  Old  Harbor 
Hydroelectric  Project,  and  has  prepared 
a  Draft  Environmental  Assessment 
(DEA).  The  project  would  be  located 
near  the  city  of  Old  Harbor,  Alaska  on 
Kodiak  Island,  partly  on  the  Kodiak 
NaUonal  Wildlife  Refuge.  This  DEA 
contains  the  Commission  staffs  analysis 
of  the  potential  future  environmental 
impacts  of  the  project  and  has 
concluded  that  licensing  the  project, 
with  appropriate  environmental 
protective  measiu^s,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Commission's  Public 
Reference  Room,  Room  2 A,  at  888  First 
Street,  NE.  Washington,  DC  20426.  and 
may  also  be  viewed  on  the  web  at  http:/ 
/www.ferc.fed.us/onUne/rims.htm 
(please  call  (202)  208-2222  for 
assistance). 

Any  comments  to  this  DEA  should  be 
filed  within  45  days  from  the  date  of 
this  notice  and  addressed  to  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington,  DC  20426.  For 
further  information,  please  contact  Nan 
Allen,  Project  Coordinator,  at  (202)  219- 
2938. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-1752  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-6529-8] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Significant  New 
Alternatives  Policy  (SNAP)  Program 
Final  Ruiemaldng  Under  Title  VI  of  the 
Clean  Air  Act  Amendments  of  1990 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval:  Significant  New 
Alternatives  Policy  (SNAP)  Program 
Final  Rulemaking  under  Tide  VI  of  the 
Clean  Air  Act  Amendments  of  1990, 
OMB  Control  No.  2060-0226,  expiring 
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April  30,  200C 
ICR  to  OMB  fc 
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Before  submitting  the 
r  review  and  approval, 


EPA  is  solicit]  Qg  comments  on  specific 
aspects  of  the  Droposed  information 
collection  as  c  escribed  below. 
DATES:  Commi  >nts  must  be  submitted  on 
or  before  Febrjiary  25,  2000. 
ADDRESSES:  Comments  should  be 
submitted  to  t  le  attention  of  Air  Docket 
A-91-42;  Env  joimiental  Protection 
Agency;  401  M  Street.  SW.  (MC-6102); 
Washington,  IlC  20460  (submissions 
may  be  faxed  o  (202)  260-4400).  The 
Air  Docket  is  '.  ocated  in  Room  M-1500; 
Waterside  Majl  (Ground  Floor);  U.S. 
Environmentajl  Protection  Agency;  401 
M  Street,  SW;  Washington.  DC  20460. 
The  docket  mi  ly  be  inspected  Monday 
through  Frida  f  from  8:00  a.m  to  5:30 
p.m.  A  reason  ible  fee  may  be  charged 
for  copying  docket  materials.  For  further 
questions,  coi  tact  the  docket  at  (202) 
260-7549. 

FOR  FURTHER  NF0RMAT10N  CONTACT: 
Kelly  Davis  at  phone  (202)  564-2303, 
fax:  (202)  565-2096  or  email: 
davis.kelly@epa  .gov 

SUPPLEMENTARY  INFORMATION: 

Title:  Significant  New  Alternatives 
Policy  (SNAPj  Program  Final 
Rulemaking  Under  Title  VI  of  the  Clean 
Air  Act  Amendments  of  1990  (OMB 
Control  No.  2i)60-0226;  EPA  ICR  No. 
1596.04)  expiring  4/30/00.  This  is  a 
request  for  ex  ension  of  a  currently 
approved  collection. 

Abstract:  In  formation  collected  under 
this  rulemakii  ig  is  necessary  to 
implement  th  j  requirements  of  the 
Significant  Ndw  Alternatives  Policy 
(SNAP)  progr  un  for  evaluating  and 
regulating  sul  sUtutes  for  ozone- 
depleting  che  tnicals  being  phased  out 
under  the  stra  tospheric  ozone  protection 
provisions  of  the  Clean  Air  Act  (CAA). 
Under  CAA  Section  612.  EPA  is 
authorized  to  identify  and  restrict  the 
use  of  substiti  ites  for  class  I  and  class  U 
ozone-depleti  ag  substances  where  EPA 
determines  o1  lier  alternatives  exist  that 
reduce  overal  risk  to  human  health  and 
the  environment.  The  SNAP  program, 
based  on  info  rmation  collected  from  the 
manufacture!  >,  formulators.  and/or 
sellers  of  sue!  i  substitutes,  identifies 
acceptable  su  jstitutes.  Responses  to  the 
collection  of  nformation  are  mandatory 
imder  Section  612  for  anyone  who  sells 
or.  in  certain  :ases,  uses  substitutes  for 
an  ozone-dep  leting  substance  after  April 
18,  1994.  the  effective  date  of  the  final 
rule.  Under  C  AA  Section  114(c). 
emissions  ini  armation  may  not  be 
claimed  as  cc  nfidential.  An  agency  may 
not  conduct  (  r  sponsor,  and  a  person  is 
not  required  o  respond  to,  a  collection 
of  informatio  i  unless  it  displays  a 
currently  val  d  OMB  control  number. 


The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

EPA  would  like  to  solicit  comments 
to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  EPA  estimates  330 
total  respondents  per  year  for  all  SNAP 
activities  included  in  this  ICR.  Each 
respondent  will  respond  only  once, 
with  a  total  annuad  hour  burden  of 
10,363  hours.  The  labor  cost  associated 
with  these  hours  is  approximately 
$52.00/hour,  equaling  a  total  labor  cost 
of  $538,772  per  year.  The  annualized 
start-up  and  operation  and  maintenance 
costs  total  $44,452.  The  total  annual 
cost  burden  of  this  information 
collection  is  $583,224. 

An  ICR  SF-83  Supporting  Statement 
for  this  collection  request  is  available  in 
Air  Docket  A-91-42  Category  IX-A-22 
by  contacting  the  Docket  at  (202)  260- 
7548.  This  supporting  statement 
provides  detailed  explanation  and 
calculations  of  the  burdep  presented 
above. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Dated;  January  18,  2000. 
Paul  Stolpman, 

Director,  Office  of  Atmospheric  Programs. 
[FR  Doc.  00-1837  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  6560-40-U 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6529-3] 

Notice  of  Correction  and  Clarification 
of  Statements  Contained  in  Notice  of 
Proposed  Source  Specific  Federal 
Implementation  Plan  for  Four  Comers 
Power  Plant;  Navajo  Nation  and  In 
Notice  of  Proposed  Source  Specific 
Federal  Implementation  Plan  for 
Navajo  Generating  Station;  Navajo 
Nation 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Correction  and  clarification. 

SUMMARY:  EPA  is  hereby  correcting  and 
clarifying  certain  statements  contained 
in  the  Notice  of  Proposed  Source 
Specific  Federal  Implementation  Plan 
for  Four  Comers  Power  Plant;  Navajo 
Nation  as  well  as  certain  similar 
statements  contained  in  the  Notice  of 
Proposed  Soiu'ce  Specific  Federal 
Implementation  Plan  for  Navajo 
Generating  Station;  Navajo  Nation 
relating  to  the  Navajo  Nation's  authority 
under  the  Clean  Air  Act  to  regulate 
emissions  fi'om  the  Four  Comers  Power 
Plant  and  the  Navajo  Generating  Station, 
coal-fired  power  plants  located  on  the 
Navajo  Indian  Reservation  near 
Farmington.  New  Mexico  and  Page. 
Arizona,  respectively. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  LaRoche.  Office  of  Air  and 
Radiation  (OAR  6101-A),  U.S. 
Enviroimiental  Protection  Agency,  Ariel 
Rios  Building,  1200  Permsylvania 
Avenue,  N.W..  Washington.  DC  20460; 
(202) 564-7416. 

SUPPLEMENTARY  INFORMATION:  On 
September  8. 1999.  EPA  published  two 
notices  in  the  Federal  Register 
requesting  comment  on  proposed 
source-specific  federal  implementation 
plans  (FIPs)  under  the  Clean  Air  Act 
(CAA  or  the  Act)  for  the  Four  Comers 
Power  Plant  (FCPP)  and  the  Navajo 
Generating  Station  (NGS).  See  64  FR 
48731  (September  8. 1999);  64  FR  48725 
(September  8,  1999).  As  detailed  more 
fully  in  those  notices,  EPA  intends  the 
proposed  FIPs.  if  adopted,  to  federalize 
provisions  from  the  New  Mexico  and 
Arizona  State  Implementation  Plans 
with  which  FCPP  and  NGS. 
respectively,  had  previously  been 
complying.  By  letter  dated  November  8, 
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1999,  Arizona  Public  Service  Company 
(APS)  submitted  comments  on  the 
proposed  FIP  for  FCPP  and,  among 
other  things,  raised  questions  about 
certain  statements  contained  in  the 
proposed  FIP  relating  to  the  Navajo 
Nation's  authority  to  regulate  emissions 
from  FCPP  under  the  CAA.  Similar 
statements  relating  to  the  Navajo 
Nation's  CAA  authority  to  regulate 
emissions  from  NGS  are  contained  in 
the  proposed  FIP  for  that  facility.  EPA 
is  hereby  correcting  and  clarifying  these 
statements.  EPA  had  intended  to  correct 
and  clarify  these  statements  in  the 
preambles  to  the  final  FIPs,  which  have 
not  yet  been  promulgated.  However, 
EPA  believes  that  it  is  appropriate  to 
correct  and  clarify  these  statements  at 
this  time  because  of  confusion  they  may 
have  caused  in  pending  litigation 
involving  EPA's  Tribal  Authority  Rule 
(TAR),  63  FR  7254  (Feb.  12,  1998), 
under  the  Clean  Air  Act. 

EPA  stated  in  the  preamble  to  the 
proposed  FIP  for  FCPP  that  "[ujpon 
review  of  the  circumstances 
surrounding  the  location  and  operation 
of  FCPP  on  the  Navajo  Indian 
Reservation,  EPA  concluded  that 
jurisdiction  under  the  Act  over  this 
facility  lies  with  EPA  and  the  Navajo 
Nation."  64  FR  at  48732.  Similarly,  in 
the  preamble  to  the  proposed  FIP  for 
NGS,  EPA  stated  that  "[uJpon  review  of 
the  circiunstances  surrounding  the 
location  and  operation  of  NGS  on  the 
Navajo  Indian  Reservation,  EPA 
concluded  that  jurisdiction  under  the 
Act  over  this  facility  lies  with  EPA  and 
the  Navajo  Nation."  64  FR  at  48726. 
These  and  several  other  statements  in 
the  preambles  to  the  proposed  FIPs 
mistakenly  suggested  that  EPA  had 
determined  the  question  of  whether  the 
Navajo  Nation  may  regulate  FCPP  and 
NGS  under  the  CAA.  However,  as  EPA 
will  reiterate  in  the  preambles  to  the 
final  FIPs  for  both  facilities,  the 
proposed  FIPs  were  based  on  federal 
authority  only.  In  order  to  exercise  such 
federal  authority  over  FCPP  and  NGS, 
EPA  did  not  need  to,  nor  did  it,  decide 
whether  the  Navajo  Nation  may  regulate 
those  facilities  under  the  CAA. 

EPA  is  aware  of  covenants,  contained 
in  leases  between  FCPP  and  the  Navajo 
Nation  and  between  NGS  and  the 
Navajo  Nation,  relating  to  the  Nation's 
authority  to  regulate  these  facilities. 
APS  and  NGS  contend  that  these 
covenants  prevent  the  Navajo  Nation 
from  regulating  either  of  the  facilities 
under  the  CAA.  While  in  the  preemible 
to  the  final  TAR  EPA  expressed  its  view 
that  Congress  has  delegated  authority  to 
eligible  tribes  to  implement  CAA 
programs  over  all  air  resources  within 
the  exterior  boundaries  of  their 


reservations,  EPA  also  noted  that  the 
Agency:  will  consider  on  a  case-by-case 
basis  whether  special  circumstances 
exist  that  would  prevent  a  tribe  from 
implementing  a  CAA  program  over  its 
reservation.  *   *   *  If  EPA  determines 
that  there  are  special  circumstances  that 
would  preclude  the  Agency  from 
approving  a  tribal  program  over  a 
reservation  area,  the  Regional 
Administrator  would  limit  the  tribal 
approval  accordingly  under  (the  TAR]. 
63  FR  at  7256. 

In  issuing  the  proposed  FIPs.  EPA  did 
not  determine  whether  the  Navajo 
Nation  may  regulate  FCPP  or  NGS  in 
light  of  the  covenants.  EPA  is  not 
required  to,  and  does  not  intend  to, 
decide  that  issue  in  the  context  of  taking 
final  action  on  the  proposed  FIPs. 
Moreover,  to  date,  the  Navajo  Nation 
has  not  applied  to  be  treated  in  the  same 
manner  as  a  state  (TAS)  for  purposes  of 
regulating  FCPP  or  NGS  under  the  CAA. 
If  the  Navajo  Nation  applies  to  run  a 
CAA  regidatory  program  covering  FCPP 
or  NGS,  EPA  would  evaluate  at  that 
time  the  effect,  if  any,  of  the  covenants 
on  the  Nation's  authority  to  regulate 
those  facilities  under  the  CAA.  Before 
any  such  determinations  would  be 
made.  FCPP,  NGS  and  the  public  would 
have  the  opportimity,  both  at  the  time 
of  the  TAS  eligibility  application,  as 
well  as  at  the  time  the  Navajo  Nation 
applies  for  CAA  program  approval,  to 
express  their  views  to  EPA. 

Dated:  January  20,  2000. 
Carol  M.  Browner,  ^  ■ 

Administrator. 

[FR  Doc.  00-1838  Filed  1-25-00;  8:45  am] 

BUiJNG  CODE  6S60-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6529-6] 

Access  to  Confidentlal  Business 
Information  by  Hazmed 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Access  to  Data  and 
Request  for  Comments. 

summary:  EPA  will  authorize  its 
contractor,  HAZMED  to  access 
confidential  business  information  (CBI) 
which  has  been  submitted  to  EPA  under 
the  authority  of  all  sections  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  of  1976,  as  amended.  EPA 
has  issued  regulations  (40  CFR  Part  2, 
Subpart  B)  that  outline  business 
confidentiality  provisions  for  the 
Agency  and  require  all  EPA  Offices  that 
receive  information  designated  by  the 


submitter  as  CBI  to  abide  by  these 
provisions.  HAZMED  will  provide 
support  to  the  Office  of  Solid  Waste 
(OSW)  in  operating  the  RCRA  CBI 
Center  (CBIC).  a  secure  storage  areas 
that  contains  all  records/docmnents  that 
are  received  by  OSW  with  a  claim  of 
business  confidentiality. 
DATES:  Access  to  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  February  7.  2000. 
ADDRESSES:  Comments  should  be  sent  to 
Regina  Magbie,  Dociunent  Control 
Officer,  Office  of  Solid  Waste  (5305W). 
U.S.  Environmental  Protection  Agency. 
1200  Pennsylvania  Avenue,  N.W., 
Washington,  DC  20460.  Comments 
shoiUd  be  identified  as  "Access  to 
Confidential  Data." 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Magbie,  Document  Control 
Officer,  Office  of  Solid  Waste  (5305W). 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue,  N.W., 
Washington.  DC  20460.  703-308-7909. 
SUPPLEMENTARY  INFORMATION: 

1.  Access  to  Confidential  Business 
Information 

Under  EPA  Contract  No.  OW-0502- 
NAWW.  HAZMED  will  assist  the 
Information  Management  Branch, 
within  the  Communications, 
Information,  and  Resources 
Management  Division,  of  the  Office  of 
Solid  Waste  (OSW)  in  operating  the 
RCRA  Confidential  Business 
Information  Center  (CBIC).  OSW 
collects  data  from  industry  to  support 
the  RCRA  hazardous  waste  regidatory 
program.  Some  of  the  data  collected 
from  industry  are  claimed  by  industry  to 
contain  trade  secrets  or  CBI.  In 
accordance  with  the  provisions  of  40 
CFR  Part  2,  Subpart  B,  OSW  has 
established  policies  and  procedures  for 
handling  information  collected  from 
industry,  under  the  authority  of  RCRA, 
including  RCRA  Confidential  Business 
Information  Security  Manuals. 
HAZMED  shall  protect  from 
unauthorized  disclosure  all  information 
designated  as  confidential  and  shall 
abide  by  all  RCRA  CBI  requirements, 
including  procedures  ouUined  in  the 
RCRA  CBI  Security  Manual.  HAZMED 
will  also  provide  data  base  management 
support  to  the  RCRA  CBIC  document 
tracking  system. 

The  U.S.  Enviroiunental  Protection 
Agency  has  issued  regulations  (40  CFR 
Part  2,  Subpart  B)  that  outlines  business 
confidentiality  provisions  for  the 
Agency  and  require  all  EPA  Offices  that 
receive  information  designated  by  the 
submitter  as  CBI  to  abide  by  these 
provisions.  HAZMED  will  be  authorized 
to  have  access  to  RCRA  CBI  under  the 
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EPA  "Contractor  Requirements  for  the 
Control  and  St  curity  of  RCRA 
Confidential  B  usiness  Information 
Secxuity  Manual." 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  RCRA  that  EPA  will  provide 
HAZMED  accis  to  the  CBI  records 
located  in  the  RCRA  CBIC.  Access  to 
RCRA  CBI  under  this  contract  will  take 
place  at  EPA  Headquarters  only. 
Contractor  personnel  will  be  required  to 
sign  non-discltsure  agreements  and  will 
be  briefed  on  a  ppropriate  security 
procedures  bel  ore  they  are  permitted 
access  to  confi  iential  information. 

Dated:  January  11,2000. 
Elizabeth  A.  Col  ;worth, 

Director.  Office  t  f  Solid  Waste. 

[FR  Doc.  00-183  B  Filed  1-25-00;  8:45  am) 

BILUNG  CODE  8560  -50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 
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Federal  Comr  lunications  Commission 

OMB  Contrt >1  No.:  3060-0878. 

Expiration  i  )ate:  08/31/02. 

Title:  Wire!  »ss  E911  Rule  Waivers  for 
Handset  Base(  I  Approaches  to  Phase  II 
ALl  Requirem  3nts. 

Form  No..■^  /A. 

Estimated  /  nnual  Burden:  2,00Q 
burden  hours  annually,  40  hours  per 
response;  50  i  espouses. 

Description  The  information  filed  as 
part  of  a  one-l  ime  petition  for  waiver  of 
.§  20.18(e)  wil  be  used  to  ensure  timely 
compliance  v\  ith  the  Conunissiou's 
critical  E911  legulations,  provide  the 


Commission  with  current  information 
on  the  station  of  Automatic  Location 
Identification  technology,  and  thus 
ensure  the  dependability  and 
responsiveness  of  E911  services. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0900. 

Expiration  Date:  12/31/02. 

Title:  Compatibility  of  Wireless 
Services  with  Enhanced  911 — Second 
Report  and  Order  in  CC  Docket  94-102. 

Form  No.  :N/ A. 

Estimated  Annual  Burden:  2,190 
burden  hoiu's  annually,  approximately  8 
hours  per  response;  270  responses. 

Description:  The  information  by 
manufactiirers  or  carriers  wishing  to 
incorporate  new  or  modified  E911  call 
processing  modes  will  be  used  to  keep 
the  Commission  informed  of 
technological  developments  and  thus  to 
ensiu-e  that  the  Commission's 
regidations  are  kept  current  and  reflect 
the  preferences  of  the  industry  in 
complying  E911  regulations.  The 
information  to  be  submitted  with 
applications  equipment  authorizations 
for  analog  cellular  telephones  are 
necessary  to  ensure  industry 
compliance  with  911  call  completion 
regulations.  The  voluntary  education 
program  will  enable  consumers  to  use 
wireless  analog  sets  to  make  E911  calls 
in  an  informative  manner,  ensuring  a 
fast,  reliable  response. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-1799  Filed  1-25-00;  8:45  am) 

BILUNQ  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coilectlon(s)  being  Reviewed  by  the 
Federal  Communications  Commission 

January  18,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 


Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  25, 
2000.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-XXXX. 

Title:  Third  Report  and  Order  in  CC 
Docket  No.  94-102,  Revision  of  the 
Commission's  Rules  to  Ensure 
Compatibility  with  Enhanced  911 
Emergency  Calling  Systems. 

Form  No. :  Not  applicable. 

Type  ofBeview:  New  collection. 

Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Number  of  Respondents:  4,000 
respondents.  8,000  annual  responses. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  8,000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Third  Report 
and  Order  in  CC  Docket  94-102  revises 
rules  applicable  to  wireless  carriers  to 
permit  the  use  of  handset-based 
solutions,  or  hybrid  solutions  that 
require  changes  both  to  herndsets  and 
wireless  networks,  in  providing  call 
location  information  as  part  of 
Enhanced  911  (E911)  services.  The 
Commission  adopted  the  Third  RSrO  to 
encourage  the  deployment  of  the  best 
location  technology  for  each  area  being 
served,  promote  competition  in  E911 
location  technology,  and  speed 
implementation  of  E911.  As  part  of 
these  revised  rules,  the  Third  R&-0 
adopted  a  requirement  that,  by  October 
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1,  2000,  all  wireless  carriers  subject  to 
the  E911  rules  report  to  the  Conunission 
their  plans  for  implementing  Phase  11 
E911  features.  This  means  the  report 
should  be  filed  one  year  in  advance  of 
the  deadline  for  implementation  (i.e., 
October  1,  2001).  This  report  must 
include  the  technology  they  plan  to  use 
to  provide  caller  location  and  whether 
this  technology  requires  replacement  or 
upgrades  of  any  wireless  handsets.  If  the 
carrier  employs  a  handset-based 
approach,  the  carrier  should  also  report 
its  plans  to  provide  location  information 
to  roamers  under  the  "best  practice" 
obligations  imposed  by  the  flS-O. 
Carriers  may  revise  their  plans  after  the 
report  is  filed,  however,  carriers  must 
file  updates  notifying  the  Commission 
of  any  changes  to  their  files  plans 
within  30  days  of  the  adoption  date  of 
any  such  change.  This  paperwork 
burden  is  scheduled  to  go  into  effect  on 
March  3,  2000. 

This  is  a  new  collection  imposed  on 
carriers.  The  information  submitted  to 
the  Commission  will  provide  public 
service  answering  points  (PSAPs), 
providers  of  location  technology, 
investors,  manufacturers,  local  exchange 
carriers,  and  the  Commission  with 
valuable  information  necessary  for 
preparing  for  full  Phase  II  E911 
implementation.  These  advance  reports 
will  provide  helpful,  if  not  essential, 
information  for  coordinating  carrier 
plans  with  those  of  manufacturers  and 
PSAPs.  Also,  they  will  assist  the 
Commission's  efforts  to  monitor  Phase  II 
developments  and  to  take  necessary 
actions  to  maintain  the  Phase  II 
implementation  schedule. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-1798  Filed  l-a.S-OO;  8:45  am] 

BILUNG  CODE  671 2-01 -U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  00-75] 

Emergency  Alert  System  National 
Advisory  Committee 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  On  January  19,  2000,  the 

Commission  released  a  public  notice 
announcing  the  February  25,  2000, 
meeting  and  agenda  of  the  Emergency 
Alert  System  National  Advisory 
Committee  (NAC).  The  meeting  will 
serve  to  advise  the  Commission  on 
Emergency  Alert  System  issues. 


DATES:  February  25,  2000.  9:00  A.M.- 
Noon. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW, 
Commission  Meeting  Room, 
Washington,  DC  20554 

FOR  FURTHER  INFORMATION  CONTACT: 

Emergency  Alert  System  Staff,  Federal 
Communications  Commission,  445  12th 
Street,  SW,  Commission  Meeting  Room, 
Washington,  DC  20554  (phone:  (202) 
418-1228)  (fax:  (202)  418-2817). 

SUPPLEMENTARY  INFORMATION:  In  1994, 
the  Federal  Communications 
Commission  (FCC)  established  the 
Emergency  Alert  System  (EAS)  to 
replace  the  Emergency  Broadcast 
System  (EBS).  EAS  uses  various 
communications  technologies,  such  as 
broadcast  stations  and  cable  systems,  to 
alert  the  public  regarding  national,  state 
and  local  emergencies.  At  the  same 
time,  the  FCC  added  a  new  part  11  to 
its  rules  containing  EAS  regulations.  47 
CFR  11.  The  National  Advisory 
Committee  (NAC)  was  established  to 
assist  the  FCC  in  administering  EAS.  Its 
third  annual  meeting  will  be  held  on 
February  25,  2000,  in  Washington,  DC 
and  the  general  topic  will  be  emergency 
communication  matters  relating  to  EAS. 

Summary  of  Proposed  Agenda: 

— Registration 

— Opening  remarks  by  NAC  Chair 

— Presentations  by  the  National  Weather 
Service  and  the  Federal  Emergency 
Management  Agency 

— FCC  update  on  EAS  actions 

— Reports  from  NAC  working  groups 

— Reports  from  the  Society  of  Broadcast 
Engineers  and  the  Society  of  Cable 
Television  Engineers  Working  Groups 
and  PEP  AC 

— Discussion  concerning  EAS  and  DTV 
and  digital  radio 

— Future  EAS  requirements  and  NAC 
recommendations  to  FCC 

—Election  of  EAS  Officers 

— Adjournment 

Administrative  Matters: 

Attendance  at  the  NAC  meeting  is 
open  to  the  public,  but  limited  to  space 
availability.  Members  of  the  general 
public  may  file  a  vmtten  statement  with 
the  FCC  at  the  above  contact  address 
before  or  after  the  meeting.  Members  of 
the  public  wishing  to  make  an  oral 
statement  during  fiie  meeting  must 
consult  with  the  NAC  at  the  FCC  contact 
address  prior  to  the  meeting.  Minutes  of 
the  meeting  will  be  available  after  the 
meeting  at  the  contact  address. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  00-1796  Filed  1-25-00;  8:45  am] 

BILLING  CODE  6712-01-U 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
N.W.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  203-01 1275-009. 

Title:  Australia/United  States 
Discussion  Agreement. 

Parties:  Coliunbus  Line,  P&O 
Nedlloyd  Limited,  Australia-New 
Zealand  Direct  Line,  Cool  Carriers  AB, 
Seatrade  Group  N.V.,  FESCO  Ocean 
Management  Inc. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  enter  into 
joint  service  contracts,  multiple  carrier 
individual  service  contracts,  and  to 
adopt  voluntary  guidelines  with  respect 
to  their  individual  service  contracts. 

Agreement  No.:  203-011435-005. 

Title:  APL/MLL/Lykes  Space  Charter 
Agreement. 

Parties:  American  President  Lines, 
Ltd.,  APL  Co.  PTE  LTD,  Mexican  Line  ' 
Limited,  Lykes  Lines  Limited,  LLC. 

Synopsis:  The  proposed  modification 
adds  Lykes  Lines  Limited  as  a  party  to 
the  agreement  and  makes  other  non- 
substantive changes  to  the  agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBralde, 
Secretary: 
|FR  Doc.  00-1856  Filed  1-25-00;  8:45  am] 

BILLING  CODE  6730-0 1-P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  00-02] 

Crowley  Liner  Services,  Inc.  and  Trailer 
Bridge,  Inc.,  v.  Puerto  Rico  Ports 
Authority;  Notice  of  Filing  of  Complaint 
and  Assignment 

Notice  is  given  that  a  complaint  was 
filed  by  Crowley  Liner  Services,  Inc. 
and  Trailer  Bridge,  Inc. 
("Complainants"),  against  Puerto  Rico 
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Ports  Authority  ("Respondent").  The 
complaint  was  i  lerved  on  January  20, 
2000.  Complainants  allege  that 
Respondent  vio  ated  sections  10  (d)(1) 
and  (d)(4)  of  the  Shipping  Act  of  1984, 
46  U.S.C.  app.  «  §  1709  (d)(1)  and  (d)(4), 
and  violated  th(  terms  of  a  Settlement 
Agreement  in  F  \/[C  Docket  No.  95-10, 
by  assessing  ex(  ess  dockage  charges  on 
the  basis  of  a  ne  w  vessel  measurement 
system  contrary  to  the  terms  of  its 
tariffs,  giving  nc  i  notice  of  such  changes, 
and  not  followii  tg  procedures  as  set 
forth  in  the  Sett  ement  Agreement. 

This  proceed!  ng  has  been  assigned  to 
the  office  of  Adi  ninistrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  pres  :ribed  in  46  CFR  502.61, 
and  only  after  c  )nsideration  has  been 
given  by  the  pai  ties  and  the  presiding 
officer  to  the  usi  s  of  alternative  forms  of 
dispute  resoluti  )n.  The  hearing  shall 
include  oral  test  imony  and  cross- 
examination  in  he  discretion  of  the 
presiding  officei  only  upon  proper 
showing  that  thi  ire  are  genuine  issues  of 
material  fact  tha  t  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  cither  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  cm  oral  healing  and  cross- 
examination  arej  necessary  for  the 
development  of  an  adequate  record. 
Piu-suant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officei  in  this  proceeding  shall 
be  issued  by  January  22,  2001,  and  the 
final  decision  ol  the  Conunission  shall 
be  issued  by  Ma^  22,  2001. 


Bryant  L.  VanBraJde 

Secretary. 

[FR  Doc.  00-1855 

BILUNG  CODE  673»-4-M 


Filed  1-25-00;  8:45  am] 


FEDERAL  MAR^ME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applidants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Non- Vessel 
Operating  Comii  ion  Carrier  and  Ocean 
Freight  Forward  3r — Ocean 
Transportation  I  itermediaries  pursuant 
to  section  19  of  i  he  Shipping  Act  of 
1984  as  amende  1  (46  U.S.C.  app.  1718 
and  46  CFR  515 


Persons  know  ng 
any  of  the  follov  ing 
not  receive  a  lici  snse 
contact  the  Offic  e 
Federal  Maritimp 
Washington,  D. 


of  any  reason  why 
applicants  should 
are  requested  to 
of  Freight  Forwarders, 
Commission, 
20573. 


Non-Vessel-Operating  Common 

Carrier  Ocean  Transportation 

Intermediary  Applicants: 

Senator  International  Ocean  LLC,  11250 
NW  25th  Street,  Suite  124,  Miami,  FL 
33172.  Officers:  Christian  M.  OUino, 
Vice  President  (Qualifying 
Individual),  Mario  Alfonso,  President. 

Cargo  Management  International,  401  N. 
Oak  Street,  Inglewood,  CA  90302. 
Officer:  Ray  A.  Vidal,  C.E.O. 
(Qualifying  Individual). 
Non- Vessel-Operating  Conmion 

Carrier  and  Ocean  Freight  Forwarder 

Transportation  Intermediary  Applicants: 

Pioneer  International  Corp.,  80  Everett 
Avenue,  Suite  325,  Chelsea,  MA 
02150.  Officers:  Pamela  Ann  Grzonka, 
Asst.  Vice  President  (Qualifying 
Individual),  David  W.  Maloney, 
President. 

PMG  Containerline,  Inc.,  6300  Hazeltine 
National  Dr.,  Suite  100,  Orlando,  FL 
32822.  Officers:  James  G.  Gain, 
President  (Qualifying  Individual), 
Thomas  R.  Murray,  Vice  President. 

HR  Services  d/b/a  HR  Shipping 
Services,  211  North  Union  Street, 
Suite  100,  Alexandria,  VA  22314. 
Officer:  Nigel  J.  McCallum,  V.P. 
Operations  (Qualifying  Individual). 
Ocean  Freight  Forwarders — Ocean 

Transportation  Intermediary  Applicants: 

Senator  International  Freight 
Forwarding  LLC,  11250  N.W.  25th 
Street,  Suite  124,  Miami,  FL  33172. 
Officers:  Mario  Alfonso,  President 
(Qualifying  Individual),  Uwe 
Kirschbaum,  Chairman. 

Commercial  Transport  Co.,  16820  Lee 
Road,  Humble,  TX  77396,  Robert  R. 
Chapa,  Sole  Proprietor. 

Martin  E.  Button,  Inc.,  55  New 
Montgomery  Street,  Suite  400,  San 
Francisco,  CA  94105.  Officers: 
Jennifer  Rixford,  Secretary  (Qualifying 
Individual),  Martin  E.  Button, 
President. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  00-1857  Filed  1-25-00;  8:45  am) 

BILUNG  CODE  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System 

TIME  AND  DATE:  12:00  noon,  Monday, 

January  31,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551 

STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED:  1.  Proposals 
concerning  renovation  of  a  Federal 
Reserve  Bank  building.  (This  item  was 
originally  announced  for  a  closed 
meeting  on  January  24,  2000.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  annoimcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  21,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-1891  Filed  1-21-00;  4:36  pmj 

BILUNG  CODE  6210-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR);  Cancellation  of 
Medical  Standard  Form 

AGENCY:  General  Services 
Administration. 

ACTION:  Notice. 

SUMMARY:  Because  of  low  usage  the 
following  Standard  Form  is  cancelled: 
SF  539,  Medical  Record — Abbreviated 
Medical  Record. 

Since  the  Department  of  Defense 
(DoD)  is  the  only  agency  still  using  this 
form,  they  have  created  a  new  form — DD 
2770,  Abbreviated  Medical  Record.  This 
form  is  available  from  the  DoD's  web 
page.  Address:  http:// 
webl  .whs.oad.mil/icdhome/ 
DDEFORMS.HTM 

DATE:  Effective  on  January  26,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 
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Dated:  January  11.  2000. 
Barbara  M.  Williams, 

Deputy  Standard  and  Optional,  Forms 

Management  Officer. 

[FR  Doc.  00-1854  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-00-20] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  die  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Projects 

Continuing  Medical  Education  (CME) 
Activity  Registration  Form— (0923- 
0013) — Extension — The  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  is  mandated  pursuant  to  the 
1980  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  (CERCLA)  and  its  1986 
Amendments,  The  Superfund 
Amendments  and  Reauthorization  Act 
(SARA),  to  prevent  or  mitigate  adverse 
human  health  effects  and  diminished 
quality  of  life  resulting  from  the 
exposure  to  hazardous  substances  into 
the  environment.  As  stated  in  CERCLA, 
the  Administrator  of  ATSDR  is  charged 
to  "assemble,  develop  as  necessary,  and 
distribute  to  the  states,  and  upon 


request  to  medical  colleges,  physicians, 
and  other  health  profession's, 
appropriate  educational  materials 
(including  short  courses)  on  this  topic". 

The  development  and  use  of  activity 
registration  forms  for  documenting 
participation  in  these  activities  at  these 
meetings  is  an  integral  part  of  this 
process.  This  attendance  documentation 
process  is  required  by  the  Accreditation 
Council  for  Continuing  Medical 
Education  (ACCME),  the  body  that 
authorizes  agencies  and  institutions  to 
award  nationally  recognized  continuing 
medical  education  (CME)  credit.  As  a 
condition  of  relicensure,  physicians  in 
40  states  are  required  to  participate  in 
CME  courses.  Individual  physicians  in 
these  states  are  required  to  submit  the 
number  of  hours  of  CME  credit  to  state 
boards  of  professional  registration  at  the 
time  of  relicensure.  Failure  by  the 
physician  to  provide  this  information  in 
a  timely  fashion  will  result  in 
suspension  of  professional  licensure. 

This  request  is  for  a  3-year  extension 
of  the  current  OMB  approval  of  uniform 
CME  activity  registration  forms — one 
machine  entry  form  and  the  other 
manually  entered — to  serve  as  the  initial 
step  in  the  development  of  an 
attendance  documentation  system. 
Other  than  their  time,  there  will  be  no 
cost  to  the  respondents. 


Respondents 


No.  of 
respondents 


No.  of 
responses/ 
respondent 


Avg.  burden 
per  response 


Total  txjrden 


Manual  Entry  Registration  Form 
Scantron  Registration  Form 

Total  


2.000 
3,000 


4/60 
5/60 


133 
250 


383 


Dated:  January  20,  2000. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  00-1762  Filed  1-25-00;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0595] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Reporting 
and  Recordlceeping  Requirements  for 
Manufacturers,  importers,  User 
Facilities,  and  Distributors  of  Medical 
Devices  Under  FDAMA 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 


and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  February 
26,  2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507).  FDA  has 
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fc  llowing  proposed 

to  0MB  for 


submitted  the 
collection  of  inibrmation 
review  and  clea  "ance 

Reporting  and  Recordkeeping 
Requirements  f(^r  Manufacturers, 
Importers,  Userj  Facilities,  and 
Distributors  of  I  fedical  Devices  Under 
FDAMA 

Description:  The  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  contained  provisions 
that  affect  medi4al  device  reporting  in  a 
variety  of  ways.  Section  213  of  FDAMA 
eliminated  the  reporting  requirements 
for  medical  device  distributors  (but  not 
for  importers),  as  well  as  the 
certification  requirements  for  medical 
device  manufacturers  and  distributors. 
This  section  of  F  DAMA  also  modified 
the  summary  rej  lorting  requirements  for 
user  facilities  to  require  annual,  rather 
than  semicmnua  ,  reporting,  and 
increased  confic  entiality  of  user  facility 
identities. 

The  final  rule  Dublished  elsewhere  in 
this  issue  of  the  Federal  Register 
amends  FDA's  regulations  in  part  803 
(21  CFR  part  803 )  and  revokes  part  804 
(21  CFR  part  80^ )  to  reflect  the  changes 
to  medical  devic  b  reporting  made  by 
FDAMA.  The  fir  al  rule  has  also  been 
amended  to  imp  ement  the  exemptions 
for  manufacture!  s  and  distributors  of 
cigarettes  and  sn  lokeless  tobacco 
products  discuss  ed  in  the  next 
paragraphs. 

In  accordance  with  5  CFR  1320.8(d), 
requests  for  publ  ic  comment  were 
published  in  the  Federal  Register  of 
May  12,  1998  (6;  FR  26069  and  63  FR 
26129).  Several  comments  were 
received  in  resp<  mse  to  the  proposed 
rule.  A  detailed  i  liscussion  of  the 
comments  and  F  DA's  response  is 
included  in  the  j  ireamble  to  the  final 
rule  published  elsewhere  in  this  issue  of 
the  Federal  Register. 

Four  conmienl  s  objected  that  FDA  did 
not  follow  the  cc  ngressional 
recommendation  in  the  conference 
report  on  FDAM\  that  FDA  limit  the 
time  that  distributors  be  required  to 
keep  records  to  a  maximum  of  6  years. 
The  direct  final  lule  required  that 
distributors  keep  records  for  2  years  or 
the  expected  life  of  the  device, 
whichever  is  gre;  iter. 

FDA  carefully  considered  the 
recommendation  s  of  the  conference 
conunittee.  The  i  igency  determined  that 
the  protection  of  the  public  health 
would  not  be  ad(  quately  served  if 
distributor  recon  [keeping  was  limited  to 
a  period  of  6  yea's.  Under  the  new 
quality  system  n  gulations  contained  in 
part  820  (21  CFR  part  820), 
manufacturers  (ii  icluding  initial 
distributors  of  fo  reign  manufactiuers) 


must  retain  records  for  a  period  equal  to 
the  design  and  expected  life  of  the 
device  (but  no  less  than  2  years).  The 
agency  believes  it  is  appropriate  to 
require  distributors  to  retain  records  for 
the  same  time  period.  This  is  especially 
important  because  distributors  are  no 
longer  required  to  report  any  adverse 
event  information  to  the  agency,  and  the 
agency's  primary  access  to  the 
distributor  complaint  information  is  its 
periodic  inspection  and  examination  of 
the  distributor  records. 

FDA  considered  electronic  retention 
of  distributor  records.  Prior  to  FDAMA 
and  the  proposed  rule,  the  agency  had 
not  prohibited  the  electronic  retention 
of  records,  nor  did  it  intend  to  prohibit 
electronic  recordkeeping  based  upon  the 
proposal.  When  the  distributor 
recordkeeping  requirements  were 
shifted  from  part  804  to  part  803,  the 
language  remained  largely  unchanged. 
However,  in  order  to  avoid  further 
confusion  regarding  electronic  retention 
of  records,  the  agency  is  modifying 
proposed  §  803.18(d)(1)  to  clarify  that 
distributor  records  may  be  either  written 
or  electronic. 

Three  comments  stated  that  it  is 
inappropriate  to  refer  to  the  quality 
systems  regulation  (§  820.198)  in 
describing  distributor  recordkeeping 
because  §  820.198  does  not  apply  to 
distributors. 

FDA  agrees  and  has  revised 
§  803.18(d)  accordingly  to  remove  the 
reference  to  §820.198.  FDA  is 
substituting  language  to  identify  the 
relevant  requirements  from  §  820.198 
that  apply  to  distributors  who  are  not 
importers.  However,  FDA  notes  that 
§  820.198  does  apply  to  importers  of 
devices. 

Two  comments  suggested  that  the 
reporting  timeframe  for  importers 
should  be  changed  to  from  10  days  to 
30  days. 

FDA  agrees  with  these  comments  and 
has  revised  the  final  rule.  Previously, 
importers  were  included  in  part  804 
with  the  reporting  requirements  for 
distributors.  Because  distributors  are  no 
longer  required  to  report,  part  804  is 
eliminated  and  importers  are  included 
in  part  803  with  manufactiuers.  The  30- 
day  timeframe  is  consistent  with  the 
timeframe  for  manufacturers. 

One  comment  suggested  that  the  form 
for  reporting  adverse  events  (FDA  Form 
3500A)  should  be  revised  to  refer 
specifically  to  importers.  Another 
comment  asked  for  clarification  as  to 
whether  a  person  who  sells  directly  to 
the  ultimate  user  may  be  considered  an 
"importer." 

The  agency  agrees  that  the  fields  to  be 
filled  out  by  importers  on  FDA  Form 
3500A  should  be  specified  within  the 


regulation.  Because  the  requirements 
and  burdens  would  not  be  affected  by 
revising  the  style  and  format  of  §  803.43, 
the  agency  is  modifying  the  section  to 
be  consistent  with  §§  803.32  and  803.52, 
which  describe  the  information  to  be 
submitted  on  the  MEDWATCH  form. 
Proposed  §803.43  will  be  redesignated 
as  §  803.42  in  the  final  rule. 

The  agency  notes  that,  because 
"distributors"  had  previously  been 
defined  to  include  "importers,"  FDA 
Form  3500A  does  not  specifically 
address  importer  information  and  does 
not  use  the  term,  "importers."  However, 
block  F  of  the  MEDWATCH  form  is 
identified  for  use  by  device  user 
facilities  and  distributors.  An  importer 
should  continue  to  complete  blocks  A, 
B,  D,  E,  and  F  imtil  the  form  is  revised 
to  remove  references  to  "distributor" 
and  replace  them  with  "importer."  The 
agency  clju^ifies  that  firms  who  purchase 
products  from  a  foreign  manufacturer 
and  sell  directly  to  the  ultimate  user  are 
considered  retailers  and  not  importers 
under  part  803,  and  they  are  not 
required  to  report. 

One  comment  suggested  that 
distributor  reporting  is  important  for  the 
protection  of  the  public  health  and 
recommended  that,  as  an  alternative  to 
distributor  reporting,  FDA  should 
require  manufacturer  contact 
information  on  the  labeling  to  ensure 
proper  adverse  event  reporting. 

Tne  agency  agrees  that  consumers  are 
likely  to  contact  medical  device 
distributors  with  their  device 
complaints.  Without  distributor 
reporting,  it  is  possible  that  the  agency 
will  not  receive  information  regarding 
some  complaints.  However,  under 
FDAMA,  the  agency  no  longer  has  the 
authority  to  require  distributor 
reporting.  Although  FDA  cannot  require 
distributor  reporting,  FDA  encourages 
distributors  to  report  adverse  event 
information  to  manufacturers  so  that 
they  may  investigate  and  report  it  as 
appropriate.  The  suggestion  that  FDA 
require  manufacturer  contact 
information  on  the  labeling  is  beyond 
the  scope  of  this  rule  and  FDA  will 
consider  it  separately. 

One  comment  objected  that  FDA 
incorrectly  interpreted  section  422  of 
FDAMA  regarding  the  regulation  of 
tobacco  products,  tobacco  ingredients, 
and  tobacco  additives.  The  comment 
stated  that  section  422  of  FDAMA  only 
means  that  nothing  in  FDAMA  shall 
affect  whether  FDA  has  the  authority  to 
regulate  tobacco  products.  The  comment 
further  said  that  section  422  of  FDAMA 
does  not  mean,  as  FDA  believes,  that  the 
requirements,  such  as  medical  device 
report  (MDR)  reporting,  for 
manufacturers  and  distributors  of 
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tobacco  products  are  unchanged  by 
FDAMA. 

The  agency  disagrees  with  this 
comment.  Section  422  of  FDAMA  states 
that  "Nothing  in  this  Act  or  the 
amendments  made  by  this  Act  shall  be 
construed  to  affect  the  question  of 
whether  the  Secretary  of  Health  and 
Human  Services  has  any  authority  to 
regulate  any  tobacco  product,  tobacco 
ingredient,  or  tobacco  additive." 
Although  this  language  may  suggest  that 
FDAMA  is  simply  silent  regarding  the 
agency's  authority  to  regulate  tobacco, 
section  422  goes  on  to  state  that  "Such 
authority,  if  any,  shall  be  exercised 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  as  in  effect  on  the  day 
before  the  date  of  the  enactment  of  this 
act."  Beyond  the  question  of  whether 
the  agency  has  authority  to  regulate 
tobacco,  this  language  directs  the  agency 
as  to  how  it  should  exercise  such 
authority  once  pending  litigation  is 
resolved. 

Under  section  422  of  FDAMA, 
therefore.  Congress  neither  affirms  nor 


denies  the  agency's  authority  to  regulate 
tobacco,  but  it  does  direct  the  agency  to 
continue  regulating  tobacco  as  it  had 
been  doing  prior  to  FDAMA  (if  authority 
to  regulate  tobacco  exists).  Prior  to 
FDAMA,  distributor  reporting  and 
manufacturer  and  distributor 
certification  were  required  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  If  the  agency  were  to  exercise 
its  authority  under  the  act  "as  in  effect 
on  the  day  before  the  date  of  the 
enactment  of  [FDAMA],"  distributor 
reporting  and  manufacturer  and 
distributor  certification  requirements 
would  continue  to  apply  to 
manufacturers  and  distributors  of 
cigarettes  and  smokeless  tobacco 
products. 

However,  while  the  agency  disagrees 
with  the  conunent's  interpretation  of 
section  422  of  FDAMA,  FDA  finds 
persuasive  the  comment's  arguments 
that  tobacco  manufactxu-ers  should  be 
exempt  from  the  requirement  of  annual 
certification  of  MDR's  and  that 


distributors  should  be  exempt  from 
MDR  reporting  requirements  under  the 
residual  authority  of  the  act.  The  agency 
has  authority  under  section  519(c)  of  the 
act  (21  U.S.C.  360i(c))  to  exempt,  by 
regulation,  any  person  from  the  medical 
device  reporting  requirements  upon  a 
finding  that  such  reporting  is  not 
necessary  to  "assure  that  a  device  is  not 
adulterated  or  misbranded  or  *  *  * 
otherwise  to  assiu^  its  safety  and 
effectiveness."  The  agency  finds  that  the 
statutory  criteria  for  exemption  are  met 
in  light  of  the  fact  that  Congress  has 
repealed  the  requirements  for 
manufacturer  and  distributor  annual 
certification  and  distributor  reporting.  A 
reasonable  assurance  of  the  safety  and 
effectiveness  of  tobacco  products  will  be 
provided  by  the  remaining  medical 
device  reporting  requirements,  that  is, 
reporting  and  recordkeeping  required  of 
manufactiirers  and  importers  and 
recordkeeping  required  of  distributors. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden  ' 


21  CFR  Section 

No.  of 
respondents 

Annual 

frequency  per 

response 

Total  annual 
responses 

Hours  per 
response 

Total  hours 

803.15 

803.19 

803.22(b)(2) 

803.33  (FDA  Form  3419) 

803.40 

803.55  (FDA  Form  3417) 

Total 

50 
150 
100 

1,800 
195 

1,000 

20 

50 

150 

100 

1,800 

195 

20,000 

4 
3 
0.25 

1 
3 
1.1 

200 

450 

25 

1,800 

585 

22,000 

25.060 

1 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


Table  2.— Estimated  Annual  Recordkeeping  Burden' 

21  CFR  Section 

No.  of 
recordkeepers 

Annual 
frequency  per 
recordkeeping 

Total  annual 
records 

Hours  per 
recordkeeper 

Total  hours 

t 

803.17 
803.18 
Total 

2,000 
39.764 

1 

1 

2.000 
39,764 

3.3 

1.5 

6,600 
59.646 
66.246 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  burdens  under  the  direct  final 
rule  (63  FR  26069)  are  explained  in  the 
following  paragraphs. 

I.  Reporting  Requirements 

Prior  to  the  program  change  reflected 
in  this  rule,  distributors  (including 
importers)  were  required  to  submit 
supplemental  information  under 
§  804.32.  Distributors  (who  are  not 
importers)  are  no  longer  required  to 
submit  MDR  reports  (including 
supplemental  reports),  and  FDA  has 
determined  that  it  will  not  be  necessary 
for  importers  to  submit  supplemental 


information  except  when  FDA  requests 
additional  information  under  §  803.15. 
FDA  has  revised  the  final  rule 
accordingly.  Section  803.15  provides 
that  FDA  may  request  a  reporter  to 
submit  additional  or  clarifying 
information  concerning  an  MDR  report 
when  FDA  determines  that  additional 
information  is  necessary  for  the 
protection  of  the  public  health.  The 
burden  estimate  for  §803.15  includes 
only  the  burden  for  importers. 

Prior  to  the  program  change  reflected 
in  this  rule,  §  803.19  allowed 
manufacturers  or  user  facilities  to 


request  an  exemption  or  variance  from 
the  reporting  requirements.  The  agency 
had  estimated  that  it  would  receive 
approximately  100  such  requests 
aimually.  Distributors  (including 
importers)  were  able  to  request  an 
exemption  or  variance  from  the 
reporting  requirements  imder  §  804.33. 
Under  this  rule.  §  803.19  is  modified  to 
transfer  the  exemption  provisions  for 
importers  of  medical  devices  from 
§804.33  to  §803.19.  Furthermore, 
distributors  (who  are  not  importers)  of 
medical  devices  are  no  longer  required 
to  submit  MDR  reports  under  this  rule. 
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The  estimated  I  urden  for  §  803.19  is 
further  adjustec  to  reflect  the  agency's 
actual  experiem  :e  with  this  type  of 
submission. 

Prior  to  the  pi  ogram  change  reflected 
in  this  rule,  §  8(  3.22(b)(2)  provided  that, 
if  a  manufactun  ir  erroneously  receives 
information  abc  ut  an  adverse  event 
concerning  a  de  I'^ice  that  they  had  not 
manufactured,  t  le  manufacturer  must 
submit  the  repo  rt  to  FDA  along  with  a 
cover  letter  exp  aining  that  the  device  in 
question  was  nc  t  manufactured  by  that 
firm.  This  final  oile  amends 
§  803.22(b)(2)  to  apply  the  same 
requirement  to  i  mporters.  The 
requirements  of  §  803.22(b)(2)  were  not 
previously  revie  wed  by  OMB  under  the 
PRA.  Thus,  the  jstimated  burden 
reflects  FDA's  ecperience  with  this 
provision  with  i  egard  to  manufacturers 
and  includes  thi  i  estimated  burden  for 
both  manufactu  ers  and  importers. 

Prior  to  the  pi  ogram  change  reflected 
in  this  rule,  §  8C  3.33  required  medical 
device  user  faci  ities  to  submit  summary 
reports  semiannually.  Under  this  rule, 
user  facilities  ar ;  required  to  submit 
summary  report  >  annually,  thereby 
significantly  de<  reasing  the  reporting 
biu-den  on  user  acilities.  The  estimated 
burden  for  this  <  ection  is  also  adjusted 
to  reflect  the  agf  ncy's  actual  experience 
with  this  type  o  submission.  FDA  Form 
3419  is  being  re  'ised  to  reflect  this 
change. 

Under  this  ru  e  the  reporting 
requirement  for  importers  of  medical 
devices  previou  ly  codified  under 
§  804.25  is  beinj  transferred  to  §  803.40. 
The  estimated  b  irden  for  importer 
reporting  is  base  d  upon  the  agency's 
actual  experienc  e  with  this  type  of 
submission.  Sec  ion  803.40  requires 
importers  to  suh  mit  reports  within  30 
days  after  leami  ig  of  the  reportable 
event  rather  than  10  days  as  provided  in 
§  804.25;  this  chinge  does  not  affect  the 
burden. 

This  rule  does  hot  amend  §  803.55, 
but  FDA  is  seeki  ng  approval  for  FDA 
Form  3417  on  w  aich  baseline  reports 
are  to  be  submit  ed.  The  agency's 
estimate  is  basec  on  FDA's  actual 
experience  with  this  type  of  submission. 

Prior  to  the  pr  jgram  change  reflected 
in  this  rule,  §  80  3.57  required  medical 
device  manufaci  urers  to  annually  certify 
as  to  the  numbei  of  reports  submitted 
during  the  previ  jus  year,  or  that  no 
such  reports  hac  been  submitted. 
Distributors  (including  importers)  were 
under  §804.30.  As 
FDA  is  also 
ifacturers  and 
^arettes  and  smokeless 
from  the  requirement 


required  to  certif 
stated  previously 
exempting  manij 
distributors  of  ci 
tobacco  product^ 


of  annual  certification.  Therefore,  imder 


this  rule,  §§  803.57  and  804.30  are  being 
eliminated. 

Because  distributors,  including 
distributors  of  cigarettes  and  smokeless 
tobacco  products,  will  no  longer  be 
required  to  report,  the  final  rule  also 
removes  §§  804.25  (distributor 
reporting),  804.32  (supplemental 
information),  and  804.33  (alternative 
reporting  requirements). 

n.  Recordkeeping  Requirements 

Prior  to  the  program  change  reflected 
in  this  nde,  §803.17  required 
manufacturers  and  user  facilities  to 
establish  written  procedures  for 
employee  education,  complaint 
processing,  and  documentation  of 
information  related  to  MDR's.  Under 
this  rule,  the  requirements  for 
establishing  written  MDR  procedures  for 
importers  of  medical  devices  have  been 
transferred  to  §  803.17.  The  agency 
believes  that  the  majority  of 
manufacturers,  user  facilities,  and 
importers  have  already  established 
written  procedures  to  document 
complaints  and  information  related  to 
MDR  reporting  as  part  of  their  internal 
quality  control  system.  The  agency  has 
estimated  that  no  more  than  2,000  such 
entities  would  be  required  to  establish 
new  procedures,  or  revise  existing 
procedures,  in  order  to  comply  with  this 
provision.  For  those  entities,  a  one-time 
burden  of  10  hours,  annualized  over  a 
period  of  5  years,  is  estimated  for 
establishing  written  MDR  procedures. 
The  remainder  of  manufacturers,  user 
facilities,  and  importers  not  required  to 
revise  their  written  procedures  to 
comply  with  this  provision  are  excluded 
from  the  burden  because  the 
recordkeeping  activities  needed  to 
comply  with  this  provision  are 
considered  "usual  and  customary" 
under  5  CFR  1320.3(b)(2). 

Prior  to  the  program  change  reflected 
in  this  rule,  §  803.18  required 
manufacturers  and  user  facilities  to 
establish  and  maintain  MDR  event  files. 
Distributors  (including  importers)  were 
required  to  establish  and  maintain  MDR 
event  files  under  §  804.35.  Under  this 
rule,  §  803.18  is  modified  to  transfer  the 
recordkeeping  requirements  for 
importers  and  other  distributors  of 
medical  devices,  including  cigarettes 
and  smokeless  tobacco  products  fi'om 
§  804.35;  therefore,  §  804.35  is  removed. 
As  discussed  previously,  this 
recordkeeping  may  be  done  in  an 
electronic  format. 

Under  the  proposed  rule,  distributors 
of  cigarettes  and  smokeless  tobacco 
products  would  have  been  required  to 
establish  written  internal  procedures  for 
evaluating  and  reporting  events. 
Because  distributors  of  cigarettes  and 


smokeless  tobacco  products  will  not  be 
required  to  report  under  the  final  rule, 
§  804.34  is  removed. 

Dated:  January  18,  2000. 
WilUam  K.  Hubbard. 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

(FR  Doc.  00-1786  Filed  1-25-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docltet  Nos.  91N-0101, 91N-<)098,  91 N- 
0103,  and91N-100H] 

Food  Labeling;  Health  Claims  and 
Label  Statements;  Request  for 
Scientific  Data  and  Information; 
Reopening  of  Comment  Period 

Editorial  Note:  Due  to  a  printing  error  FR 
Document  00-1127  did  not  appear  in  the 
printed  version  of  the  Federal  Register  on 
Wedne.sday.  January- 19,  2000.  It  is  printed  in 
its  entirety  below. 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Request  for  written  comments; 

reopening  of  conunent  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  for 
75  days  the  comment  period  for  the 
submission  of  scientific  data,  research 
study  results,  and  other  related 
information  on  four  substance-disease 
relationships  that  was  aimounced  in  the 
Federal  Register  of  September  8,  1999 
(64  FR  48841).  This  action  is  being 
taken  in  response  to  requests  for  more 
time  to  submit  data  and  information  to 
FDA. 

DATES:  Written  comments  by  April  3, 
2000. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration  (HFA-305),  Food  and 
Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  J.  Lewis,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
451),  Food  and  Drug  Administration, 
200  C.  St.  SW.,  Washington,  DC  20204, 
202-205-4168. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  8,  1999 
(64  FR  48841),  FDA  requested  scientific 
data,  research  study  results,  and  other 
related  information  on  four  substance- 
disease  relationships  in  order  to 
reevaluate  the  scientific  evidence  for 
these  relationships.  FDA  stated  that  it 
was  taking  this  action  to  comply  with  a 
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recent  court  decision  in  which  FDA  was 
instructed  to  reconsider  whether  to 
authorize  health  claims  for  these 
relationships  in  dietary  supplement 
labeling.  The  four  health  claims  are: 
"Consumption  of  antioxidant  vitamins 
may  reduce  the  risk  of  certain  kinds  of 
cancer,"  "Consumption  of  fiber  may 
reduce  the  risk  of  colorectal  cancer," 
"Consumption  of  omega-3  fatty  acids 
may  reduce  the  risk  of  coronary  heart 
disease,"  and  "0.8  mg  of  folic  acid  in  a 
dietary  supplement  is  more  effective  in 
reducing  die  risk  of  neural  tube  defects 
than  a  lower  amount  in  foods  in 
common  form."  The  agency  stated  that 
it  will  use  the  data  and  information  to 
determine,  for  each  substance-disease 
relationship,  if  an  appropriate  scientific 
basis  exists  to  support  the  issuance  of  a 
proposed  rule  to  authorize  a  health 
claim  for  the  relationship. 


The  agency  received  requests  to 
reopen  the  conunent  period  on  the 
September  8,  1999,  notice  to  allow 
interested  persons  to  comment  after 
reviewing  FDA's  guidance  on  the 
"significant  scientific  agreement" 
standard  for  health  claims  in  21  U.S.C. 
343(r){3}(B)(i)  and  21  CFR  101.14(c). 
The  availability  of  that  guidance  was 
announced  on  December  22,  1999  (64 
FR  71794).  The  agency  has  agreed  to 
reopen  the  comment  period  on  the 
September  8, 1999,  notice  for  75  days  in 
response  to  the  requests. 

The  agency  has  established  four 
dockets  to  compile  information  relating 
to  each  of  the  four  topic  areas;  docket 
nimabers  are  specified  in  Table  1  below. 
FDA  is  allowing  75  days  for  the 
submission  of  additional  data. 
Individuals  and  organizations 
submitting  information  or  data  relating 


to  a  specific  topic  should  submit  two 
copies  of  the  information  to  the  Dockets 
Management  Branch  (address  above)  by 
April  3,  2000.  Separate  submissions 
should  be  made  for  each  topic  area,  and 
each  submission  should  be  identified 
with  the  appropriate  docket  number 
given  below.  Submissions  received  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Scientific  data,  research  study  results, 
and  other  related  information  on  four 
substance-disease  relationships  that  is 
submitted  to  the  FDA  must  be 
considered  publicly  available.  If  used  in 
the  agency's  scientific  review, 
information  submitted  to  FDA  v«ll 
become  part  of  the  public  record  for  the 
evaluation  of  these  relationships. 


Table  1 . 

Topic 

Docket  No. 

Antioxidant  vitamins  and  cancer 

Fit>er  and  colorectal  cancer 

Omega-3  fatty  acids  and  coronary  heart  disease 

Folic  acid  (dietary  supplement  vs.  food  form)  and  neural  tube  defects 

91N-0101 
91h4-0098 
91N-O103 
91N-100H 

■* 

Dated:  January  11,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-1127  Filed  1-18-00;  8:45  am] 
BILUNG  CODE  4160-01-F 

Editorial  Note:  Due  to  a  printing  error  FR 
Document  00-1127  did  not  appear  in  the 
printed  version  of  the  Federal  Register  on 
Wednesday,  January  19,  2000.  It  is  printed  in 
its  entirety  above. 

[FR  Doc.  00-1127  Filed  1-25-00;  8:45  am] 
BILUNG  CODE  150S-O1-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  79N-0113;  DESI 2847] 

Pediatric  Parenteral  Multivitamin 
Products;  Drug  Efficacy  Study 
Implementation;  Announcement  of 
Marketing  Conditions 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  pediatric  parenteral  multivitamin 
drug  products  that  are  formulated  as  set 
forth  in  this  document  are  effective  for 
treating  certain  vitamin  deficiencies. 
FDA  is  further  announcing  the 


conditions  for  the  approval  and 
marketing  of  the  drug  products  for  the 
indications  for  which  they  are  now 
regarded  as  effective. 

DATES:  Supplements  to  the 
conditionally  approved  new  drug 
application  (NDA)  must  be  submitted  by 
March  27,  2000. 

ADDRESSES:  Communication  in  response 
to  this  notice  should  be  identified  with 
the  reference  nimiber  DESI  2847  and 
directed  to  the  attention  of  the 
appropriate  office  named  below. 

Supplements  to  the  conditionally 
approved  NDA  (identify  with  NDA 
number):  Division  of  Metabolic  and 
Endocrine  Drug  Products  (HFD-510), 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Original  abbreviated  new  drug 
applications  (ANDA's):  Office  of 
Generic  Drugs  (HFD-600),  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855. 

Requests  for  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product:  Division  of  Prescription  Drug 
Compliance  aiid  Surveillance  (HFD- 
330),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville,  MD  20855. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Catchings,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  a  notice  published  in  the  Federal 
Register  of  July  27, 1972  (37  FR  15027). 
FDA  announced  its  evaluations  of 
reports  received  from  the  National 
Academy  of  Sciences/National  Research 
Council  Drug  Efficacy  Study  Group  on 
certain  parenteral  multivitamin  drug 
products.  The  agency  stated  that  the 
products,  as  then  formulated,  lacked 
substantial  evidence  of  effectiveness  for 
their  claimed  indications.  The 
conclusion  was  not  based  on  any 
individual  vitamin's  lack  of 
effectiveness;  rather,  certain  essential 
vitamins  in  the  available  formulations 
were  either  not  included  or  included  in 
too  great  or  too  small  amounts. 

In  a  follovkrup  notice  published  in  the 
Federal  Register  of  December  14,  1972 
(37  FR  26623),  FDA  granted  parenteral 
multivitamin  products  a  temporary 
exemption  (paragraph  XTV,  category  11) 
fi-om  the  time  limits  imposed  for  the 
implementation  of  the  Drug  Efficacy 
Study.  The  temporary  exemption  was 
based  primarily  on  the  recognized 
critical  medical  importance  of 
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parenteral  mul  ivitamin  therapy  and  the 
lack  of  altemat  ve  drugs.  The  agency 
allowed  these  products  to  remain  on  the 
market  as  then  formulated,  while 
complex  technical  and  medical 
problems  were  being  resolved  and 
rational  formulations  were  being 
developed  and  tested. 

To  facilitate  die  determination  of 
rational  multivitamin  formulations  and 
their  evaluation,  FDA  accepted  the 
assistance  offered  by  the  American 
Medical  Association  (AMA).  In 
December  1975  the  AMA  submitted  its 
"Guidelines  foij  Multivitamin 
Preparations  fo^  Parenteral  Use,"  which 
recommended  specific  amounts  of 
individual  vitaihins  and  procedures  for 
evaluating  the  stability,  safety,  and 
effectiveness  of  the  formulations. 

The  AMA  report  stressed  that  the 
guideline  formulations  were  estimated 
from  the  existiiK  Recommended  DaUy 
Allowance,  which  in  turn  is  based  on 
dietary  population  surveys.  The 
assumptions  apblied  by  the  AMA  to 
correlate  the  established  dietary 
allowances  of  tke  essential  vitamins  to 
the  parenteral  administration  of 
vitamins  to  patients  in  various  disease 
states  required  Ihat  clinical  trials  be 
conducted  to  evaluate  the  guideline 
formulations.     I 

FDA  accepted  the  AMA  guidelines 
with  minor  reservations  and, 
subsequently,  ii  i  a  Federal  Register 
notice  published  July  13, 1979  (44  FR 
40933),  amended  the  terms  of  the 
December  1972  paragraph  XIV 
temporary  exemption  to  require 
conditional  approval  of  an  NDA  or 
supplemental  hJDA  within  specific  time 
frames  as  a  condition  for  the  continued 
marketing  of  a  barenteral  multivitamin 
drug  product.  Tne  agency  agreed  not  to 
initiate  regulatory  proceedings  against 
these  products  linder  the  following 
requirements:  (1)  Reformulation  in 
accord  with  the  AMA  guidelines  as  to 
the  number  and  quantities  of  vitamins 
in  the  formulation;  (2)  an  outline  of 
proposed  studie  s  along  the  lines  set 
forth  in  the  AM.  ^.  report,  to  evaluate  the 
stability  and  bio  logical  availability  of 
the  reforraulate<  I  preparations;  and  (3)  a 
plan  or  protocol  for  clinical 
effectiveness  sti  dies  in  accord  with  the 
AMA  guidelines .  A  reformulated 
product  could  be  marketed  in  place  of 
the  previous  for  nulation  after  agency 
review  and  cone  itional  approval  of  the 
submission.  Thi  s  procedure  allowed 
continued  marketing  of  parenteral 
multivitamins  while  clinical  testing  and 
evaluation  of  thi  s  AMA  guideline 
formulations  we  re  being  carried  out. 

After  evaluati^ig  avaikble  data,  FDA 
classified  the  AMA  guideline  adult 
formulations  as  effective  in  the  Federal 


Register  of  September  17, 1984  (49  FR 
36446).  That  notice  also  revoked  the 
paragraph  XIV  exemption  of  all 
products  listed  in  the  notice,  including 
the  following  pediatric  product 
conditionally  approved  imder  the  terms 
of  the  July  13, 1979,  notice  (in 
accordance  with  current  labeling 
practice,  amounts  previously  listed  in 
United  States  Pharmacopeia  imits  have 
been  converted  to  weights): 

NDA  18-920;  M.V.I.  Pediatric 
(lyophilized),  each  vial  containing 
vitamin  A  (retinol)  0.7  milligrams  (mg)/ 
vial,  vitamin  D  (ergocalciferol)  10 
micrograms  (ng)/vial,  vitamin  E  (dl- 
alpha  tocopherol  acetate)  7  mg/vial, 
vitamin  C  (ascorbic  acid)  80  mg/vial, 
folic  acid  140  ^g/vial,  niacin 
(niacinamide)  17.0  mg/vial,  vitamin  B2 
(riboflavin-5'-phosphate  sodium)  1.4 
mg/vial,  vitamin  Bi  (thiamine 
hydrochloride)  1.2  mg/vial,  vitamin  Be 
(pyridoxine  hydrochloride)  1.0  mg/vial, 
vitamin  B12  (cyanocobalamin)  1  ng/vial, 
dexpanthenol  (d-pantothenyl  alcohol) 
5.0  mg/vial,  biotin  20  ^g/vial,  vitamin  K 
(phytonadione)  200  ^g/vial;  Astra 
Zeneca,  50  Otis  St.,  Westborough,  MA 
01581  (formerly  held  by  Armour 
Pharmaceutical  Co.,  P.O.  Box  511, 
Kankakee,  IL  60901). 

The  September  17,  1984,  notice  stated 
that  further  evaluation  of  pediatric 
parenteral  multivitamin  formulations 
containing  vitamin  E  was  required.  The 
notice  went  on  to  state  that  until  the 
time  that  such  evaluation  was 
completed,  pediatric  multivitamin 
products  could  be  marketed  only  under 
the  terms  and  conditions  of  the  Jidy  13, 
1979,  Federal  Register  notice. 

The  effectiveness  of  the  AMA 
guideline  pediatric  formulations  was 
considered  by  an  AMA-FDA  committee 
in  the  Workshop  on  Multivitamin 
Preparations  for  Parenteral  Use  on 
August  21,  1985,  and  by  FDA's 
Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee  on  March  3  and  4, 
1986.  Based  on  a  review  of  the 
conunittees'  recommendations  and 
other  available  material,  the  Director  of 
the  Center  for  Drug  Evaluation  and 
Research  has  determined  that  the  1975 
AMA  guideline  pediatric  formulations 
are  effective  multivitamin  preparations. 

It  should  be  noted,  however,  that 
although  the  intravenous  preparation  is 
properly  formulated  in  composition  and 
dosage  amount  of  essential  vitamins,  it 
supplies  inadequate  amounts  of  vitamin 
A,  particularly  to  low  birth  weight 
infants.  In  addition,  the  issue  of  whether 
the  solubilizers  used  in  pediatric 
preparations  contribute  to  toxicity 
remains  imresolved.  Further  study  of 
the  pediatric  formulations  is  needed  to 
determine  a  vehicle  for  administration 


of  midtivitamins  to  low  birth  weight 
inftuits  that  will  provide  adequate 
amounts  of  vitamin  A  and  avoid 
possible  toxicity  associated  with  the  use 
of  solubilizers  employed  in  pediatric 
preparations.  Future  approval  of  a  more 
appropriate  formulation  for  low  birth 
weight  infants  may  restrict  the  labeling 
of  the  current  formulation  to  use  in 
infants  weighing  more  than  3  kilograms 
(kg). 

The  continuing  exemption  announced 
in  the  September  17, 1984,  notice  for 
pediatric  parenteral  multivitamin 
products  is  hereby  revoked.  These 
products  are  regarded  as  new  drugs 
under  section  201  (p)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  321(p)).  Therefore,  a  fully 
approved  NDA  is  required  to  market 
them.  M.V.I.  Pediatric  (NDA  18-920) 
received  conditional  approval  under  the 
terms  of  the  July  13, 1979,  notice.  A 
supplemental  NDA  is  now  required  for 
M.V.I.  Pediatric  to  revise  the  labeling 
and  to  update  its  conditionally 
approved  NDA. 

In  addition  to  the  product  specifically 
named  above,  this  notice  applies  to  any 
product  that  is  not  the  subject  of  an 
approved  application  and  is  identical 
or,  under  21  CFR  310.6,  is  related  or 
similar  to  M.V.I.  Pediatric.  It  is  the 
responsibility  of  all  drug  manufacturers 
and  distributors  to  review  this  notice  to 
determine  whether  it  covers  any  drug 
product  that  they  manufacture  or 
distribute.  Any  person  may  request  an 
opinion  of  the  applicability  of  this 
notice  to  a  specific  drug  product  by 
writing  to  the  Division  of  Prescription 
Drug  Compliance  and  Surveillance 
(address  above). 

n.  Conditions  for  Approval  and 
Continued  Marketing  of  Formidations 
Evaluated  as  Effective 

A.  Effectiveness  Classification 

FDA  has  reviewed  all  available 
evidence  and  concludes  that  pediatric 
parenteral  drug  products  formulated  as 
listed  below  are  effective  for  the 
applicable  indication  set  forth  in  the 
labeling  conditions  below. 

B.  Conditions  for  Approval  and 
Marketing 

FDA  is  prepared  to  approve  ANDA's 
and  supplements  to  the  conditionally 
approved  NDA  named  above  imder 
conditions  described  here. 

1 .  Form  of  Drug 

(a)  Intravenous  multivitamin 
preparations.  The  preparation  is  an 
aqueous  solution  or  lyophilized  powder 
suitable  for  reconstitution  and/or 
secondary  dilution  prior  to  intravenous 
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infusion  and  contains  the  specified 
amounts  of  the  following  individual 
vitamins,  either  as  the  moiety  listed 


below  or  as  the  chemically  equivalent 
salt  or  ester. 


(i)  Pediatric  formulation  (intended  for 
infants  and  children  under  age  11)< 


Ingredient 

Anwunt  per  unit  dose 

Fat-Soluble  Vitamins 

A  (retjnol) 

0.7  mg     * 

D  (ergocalciferol  or  cholecalciferol) 

10  ug 

E  (alpha-tocopherol) 

7  mg 

Ki  (phytonadione) 

200  ug 

Water-Soluble  Vitamins 

C  (ascorbic  acid) 

80  mg 

• 

Folic  acid 

140  (ig 

Niacin 

17  mg 

' 

B;  (riboflavin) 

1.4  mg 

Bi  (thiamine) 

1.2  mg 

Bb  (pyridoxine) 

1.0  mg 

Bi2  (cyanocobalamin) 

1.0  ug 

Pantothenic  acid 

5.0  mg 

Blotin 

20.0  ug 

1  For  infants  weighing  less  than  1  kg  the  daily  dose  is  30  percent  of  the  indicated  formulation.  Do  not  exceed  this  daily  dose.  For  infants  weigh- 
ing 1  to  3  kg  the  dally  dose  is  65  percent  of  the  indicated  formulation. 


(b)  Intramuscular  multivitamin 
preparations.  The  preparation  is  a 
sterile  solution  suitable  for 
intramuscular  injection. 

(i)  Pediatric  formulation.  The  vitamin 
composition  of  the  pediatric 
intramuscular  formulation  shall  be  that 
of  the  pediatric  intravenous  preparation 
named  above  without  the  fat-soluble 
vitamins. 

2.  Labeling  Conditions 

(a)  The  label  bears  the  statement 
"Caution:  Federal  law  prohibits 
dispensing  without  prescription." 

(b)  The  drug  is  labeled  to  comply  with 
all  requirements  of  the  act  and 
regulations,  and  the  labeling  bears 
adequate  information  for  safe  and 
effective  use  of  the  drug.  The  indication 
is  as  follows: 

(i)  Intravenous  Pediatric  Multivitamin 
Preparations.  This  formulation  is 
indicated  as  a  daily  multivitamin 
maintenance  dosage  for  infants  and 
children  up  to  11  years  of  age  receiving 
parenteral  nutrition. 

It  is  also  indicated  in  other  situations 
where  administration  by  the 
intravenous  route  is  required.  Such 
situations  include  surgery,  extensive 
burns,  fractiues  and  other  traimia, 
severe  infectious  diseases,  and  comatose 
states,  which  may  provoke  a  "stress" 
situation  with  profound  alterations  in 
the  body's  metabolic  demanils  and 
consequent  tissue  depletion  of 
nutrients. 

The  physician  should  not  await  the 
development  of  clinical  signs  of  vitamin 


deficiency  before  initiating  vitamin 
therapy. 

This  product  (administered  in 
intravenous  fluids  under  proper 
dilution)  contributes  intake  of  these 
necessary  vitcunins  toward  maintaining 
the  body's  normal  resistance  and  repair 
processes. 

Patients  with  ftiultiple  vitamin 
deficiencies  or  with  markedly  increased 
requirements  may  be  given  multiples  of 
the  daily  dosage  for  two  or  more  days 
as  indicated  by  the  clinical  status. 

(ii)  Intramuscular  Pediatric 
Multivitamin  Preparations.  This  product 
is  indicated  for  infants  and  children  up 
to  11  years  of  age  for  conditions  in 
which:  (1)  Intake  or  absorption  of  the 
water-soluble  vitamins  is  inadequate 
and  oral  intake  must  be  supplemented; 
or  (2)  there  is  a  known  or  suspected 
serious  depletion  of  the  water-soluble 
vitamins,  and  immediate  treatment  by 
the  intramuscular  route  is  advisable. 

Conditions  that  may  require 
parenteral  administration  of  water- 
soluble  vitamins  may  include  disorders 
that  can  affect  oral  intake, 
gastrointestinal  absorption,  or 
utilization.  Such  conditions  include 
comatose  states,  persistent  vomiting, 
prolonged  fever,  severe  infectious 
diseases,  major  surgery,  extensive  bums, 
fracttires  and  other  traumas,  diarrhea, 
achlorhydria,  or  liver  disease. 

The  pnysician  should  not  await  the 
development  of  clinical  signs  of  vitamin 
deficiency  before  initiating  therapy 
because  there  are  few  specific  or 
pathognomonic  signs  of  early  vitamin 
deficiencies. 


(c)  CONTRAINDICATIONS:  Known 
hypersensitivity  to  any  of  the  vitamins 
or  excipients  in  this  product  or  a 
preexisting  hypervitaminosis. 

Allergic  reaction  has  been  known  to 
occur  following  intravenous 
administration  of  thiamine  and  vitamin 
K.  The  formulation  is  contraindicated 
prior  to  blood  sampling  for  detection  of 
megaloblastic  anemia,  as  the  folic  acid 
and  the  cyanocobalamin  in  the  vitamin 
solution  can  mask  serum  deficits. 

(d)  PRECAUTIONS:  (The  following 
paragraph  should  appear  in  bold  type) 

Caution  should  be  exercised  when 
administering  this  multivitamin 
formulation  to  patients  on  warfarin 
sodiuim-type  anticoagulant  therapy.  In 
such  patients,  periodic  monitoring  of 
prothrombin  time  is  essential  in 
determining  the  appropriate  dosage  of 
anticoagulant  therapy. 

Adequate  blood  levels  of  vitamin  E 
are  achieved  when  this  product  is  given 
to  infants  at  the  recommended  dosage. 
Larger  doses  or  supplementation  with 
oral  or  parenteral  vitamin  E  are  not 
recommended  because  elevated  blood 
levels  of  vitamin  E  may  result. 

Studies  have  shown  that  vitamin  A 
may  adhere  to  plastic,  resulting  in 
inadequate  vitamin  A  administration  in 
the  doses  recommended  with  this 
product.  Additional  vitamin  A 
supplementation  may  be  required, 
especially  in  low  birth  weight  infants. 

3.  Marketing  Status 

(a)  Marketing  of  the  drug  product  that 
is  now  the  subject  of  a  conditionally 
approved  NDA  may  be  continued 
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provided  that  on  or  before  March  27, 
2000,  the  holder  of  the  application  has 
submitted:  (i)  A  supplement  for  revised 
labeling  necess  iry  to  be  in  accord  with 
the  labeling  coi  ditions  described  in  this 
notice,  and  con  plete  container  labeling 
if  current  conta  ner  labeling  has  not 
been  submitted  and  (ii)  a  supplement  to 
provide  updatel  information  with 
respect  to  the  composition, 
manufacture,  ai  id  specifications  of  the 
drug  substance  md  the  drug  product  as 
described  in  21  CFR  314.50{d)(l){i)  and 
(d)(l)(ii).  FDA  \all  evaluate  the 
submitted  mate  ial  and,  if  the  material 
is  adequate,  wiHi  grant  full  approval  to 


the  conditional 
(b)  Approval 


y  approved  NDA. 
)f  an  ANDA  must  be 


obtained  in  acc(  trdance  with  section 


505(j)oftheact 
marketing  such 


(21  U.S.C.  355(j))  before 
products.  Marketing 


prior  to  approvs  J  of  an  ANDA  will 
subject  such  pn  ducts,  and  those 
persons  who  ca  ised  the  products  to  be 
m^keted,  to  rej  ulatory  action. 

issued  under  the 
Federal  Food,  D  rug,  and  Cosmetic  Act 
(sees.  502,  505  (pi  U.S.C.  352,  355))  and 
delegated  to  the 
for  Drug  Evaluation  and 


under  authority 
Director,  Center 
Research  (21  CFR  5.70) 


Dated:  January 
Janet  Woodcock, 

Director,  Center fi 

Research. 

[FR  Doc.  00-1787 
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,2000. 
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Filed  1-25-00;  8:45  am] 


DEPARTMENT  3F  irfTERIOR 

Office  of  the  Sa  cretary 

Blackstone  Riv«r  Valley  National 
Heritage  Corridpr  Commission;  Notice 
of  Meeting 


Notice  is  here  )y 
with  Section 
States  Code,  tha ; 
Blackstone  Rive  r 
Heritage  Corridc  r 
held  on  Thursdi  y 

The  Commiss  on 
pursuant  to  Pub 
purpose  of  the 
federal,  state  an 
development 
integrated  resoul^ce 
for  those  lands 
Corridor. 


and 


end 


The  meeting  wi 
the  Great  Hall  of  t 
located  on  Main 
for  the  following 

1.  Approval  of 

2.  Presentation 
Budget 

3.  Senator  John 


given  in  accordance 
bofTitle  5,  United 
a  meeting  of  the 
Valley  National 
Commission  will  be 
,  February  3,  2000. 
was  established 
ic  Law  99-647.  The 
Commission  is  to  assist 
local  authorities  in  the 
implementation  of  an 
management  plan 
waters  within  the 


convene  at  6:00  PM  in 
le  Northbridge  Town  Hall, 

S  :reet  in  Whitinsville.  MA 

r  masons: 

IVinutes 
f  FY2000  Development 

i.  Chafee  Heritage  Award 


It  is  anticipated  that  about  twenty  people 
will  be  able  to  attend  the  session  in  addition 
to  the  Commission  members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission  or 
file  written  statements.  Such  requests  should 
be  made  prior  to  the  meeting  to:  Michael 
Creasey,  Executive  Director,  Blackstone  River 
Valley  National  Heritage  Corridor 
Commission,  One  Depot  Square, 
Woonsocket,  RI  02895,  Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Michael 
Creasey,  Executive  Director  of  the 
Commission  at  the  aforementioned  address. 

Michael  Creasey, 

Executive  Director  BRVNHCC. 

(FR  Doc.  00-1629  Filed  1-25-00;  8:45  am] 

BILLING  CODE  4310-RK-I> 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Exxon  Valdez  Oil  Spill  Public  Advisory 
Group,  IMeeting 

agency:  Department  of  the  Interior, 
Office  of  the  Secretary. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  the 
Interior,  Office  of  the  Secretary  is 
announcing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Advisory 
Group. 

DATES:  February  10,  2000,  at  1:00  p.m. 

ADDRESSES:  Fourth  floor  conference 
room,  645  "G"  Street,  Anchorage, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance,  1689  "C"  Street,  Suite 
119,  Anchorage,  Alaska,  (907)  271- 
5011. 

SUPPLEMENTARY  INFORMATION:  The 

Public  Advisory  Group  was  created  by 
Paragraph  V.  A.  4  of  the  Memoranduirf  of 
agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27, 
1991.  and  approved  by  the  United  States 
District  Cotirt  for  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska,  Civil  Action 
No.  A91-081  CV.  The  agenda  will 
include  discussions  about  the  draft  Gulf 
Ecosystem  Monitoring  program. 

Willie  R.  Taylor, 

Director.  Office  of  Environmental  Policy  and 
Compliance. 

[FR  Doc.  00-1751  Filed  1-25-00;  8:45  am] 

BILLING  CODE  4310-AG-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Meeting  of  the  Klamath  Fishery 
Management  Council 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Coimcil,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  Klamath 
Fishery  Management  Council  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  This  objectives 
of  this  meeting  are  to  hear  technical 
reports,  review  the  1999  fishery  season, 
and  discuss  and  plan  management  of 
the  2000  season.  The  meeting  is  open  to 
the  public. 

DATES:  The  Klamath  Fishery 
Management  Coimcil  will  meet  from 
1:00  p.m.  to  5:00  p.m.  on  Wednesday, 
February  23,  2000;  from  8:00  a.m.  to 
5:00  p.m.  on  Thursday,  February  24, 
2000;  and  from  8:00  a.m.  to  12:00  p.m. 
on  Friday,  February  25,  2000. 
PLACE:  The  meeting  will  be  held  at  the 
Best  Western  Beachfront  Harbor,  16008 
Boat  Basin  Rd.,  Harbor,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1006  (1215  South  Main),  Yreka, 
California  96097-1006,  telephone  (530) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  Klamath 
Council,  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8,  1987  (52  FR 
25639). 

Dated:  January  14,  2000. 
Elizabeth  H.  Stevens, 

Acting  Manager,  California/Nevada 

Operations. 

[FR  Doc.  00-1761  Filed  1-25-00;  8:45  am] 

BILLING  CODE  4310-55-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  loind  Management 

[UT-090-00-1430-BD;  UTU-75494] 

Emergency  Road  Closure 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Order  for  temporary  emergency 

closure  of  portions  of  the  "Moon 
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House"  route  and  "Snow  Flat  Spring 
Cave"  route  which  were  identified  as 
"ways"  within  the  Fish  Creek  Canyon 
Wilderness  Study  Area  (WSA)  during 
the  wilderness  inventory  of  these  Public 
Lands  in  San  Juan  County,  Utah,  to  all 
motorized  and  mechanical  vehicles. 

SUMMARY:  This  action  temporarily  closes 
to  motorized  and  mechanical  vehicular 
use  portions  of  the  Moon  House  and 
Snow  Flat  Spring  Cave  routes 
inventoried  as  "ways"  within  the  Fish 
Creek  Canyon  WSA  on  public  land 
administered  by  the  Bureau  of  Land 
Management  in  San  Juan  County,  Utah. 
Spec)ficF.lly  that  portion  of  the  Moon 
Hfuf.e  route  to  be  closed  is  the  way  that 
brpins  at  tlie  souUic rn  boundary  of 
Section  35  in  T.  38  S.,  R.  19  E.,  SLBM 
and  continues  to  the  edge  of  McCloyd 
Canyon.  Specifically  the  portion  of  the 
Snow  Flat  Spring  Cave  route  to  be 
closed  is  the  way  in  Sections  1  and  12 
of  T.  39  S.,  R.  19  E.,  SLBM,  that  begins 
at  the  end  of  the  cherry  stemmed  road 
approximately  one-half  mile  from  the 
Snow  Flat  Road  (Mormon  Trail).  The 
way  will  be  closed  from  that  point  to  the 
edge  of  McCloyd  Canyon.  The  routes 
have  seen  no  authorized  vehicular 
traffic  in  more  than  eight  years  because 
they  had  been  closed  with  signs  posted 
stating  "No  Motor  Vehicles."  San  Juan 
County  officials  recently  removed  these 
signs  without  authorization.  Publicity 
siuTounding  the  County's  removal  of  the 
signs  is  anticipated  to  increase  vehicular 
traffic  substantially.  There  is  imminent 
threat  of  considerable  adverse  effects  to 
wilderness  characteristics  and  cultural 
resources.  A  substantial  increase  in 
vehicle  use  of  these  routes  would 
seriously  degrade  wilderness  suitability 
and  may  constrain  Congress  from 
designating  those  portions  of  the  WSA 
affected  by  the  routes  into  the  National 
Wilderness  Preservation  System. 
Increased  vehicular  use  would  also 
cause  considerable  adverse  effects  upon 
cultural  resources  through  surface 
disturbance  and  removal  of  artifacts. 
This  temporary  emergency  closure  will 
take  effect  immediately.  Authority  for 
this  temporary  emergency  closure  order 
is  contained  in  43  CFR  8341.2.  This 
temporary  closure  will  remain  in  effect 
until  permanent  designation  procedures 
are  followed  as  identified  in  43  CFR 
8342. 


FOR  FURTHER  INFORMATION  CONTACT:  Kent 
E.  Walter,  Field  Office  Manager,  435 
North  Main  (P.O.  Box  7),  Monticello, 
Utah  84535,  (435)  587-1500. 

Dated:  January  12,  2000. 
Kent  E.  Walter, 

Field  Office  Manager. 

[FR  Doc.  00-1764  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  4U10-OQ-P 

DEPARTMENT  OF  THE  INTERIOR 

Buieau  of  Land  Management 

[NM-030-2810-AF1 

Notice  of  Intent  to  Prepare  rj  Resource 
Management  Plan  (RMP)  Amendment; 
Las  Cruces  Field  Office,  New  Mexico 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
RMP  amendment  and  invitation  to 
participate  in  identification  of  issues 
and  plaiuiing  criteria. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Las  Cruces  Field 
Office,  New  Mexico,  is  initiating  the 
preparation  of  an  RMP  Amendment 
which  will  include  an  environmental 
assessment  (EA).  The  Amendment 
would  allow  the  implementation  of  the 
Fire  Management  Plan,  Phase  I.  The 
Plan  would  guide  Fire  Management 
Policy  and  Practices  on  public  land 
administered  by  the  Las  Cruces  Field 
Office.  These  lands  include 
approximately  5.9  million  acres  in 
Grant,  Hidalgo,  Luna,  Sierra,  Dona  Ana, 
and  Otero  Counties  in  southwestern 
New  Mexico.  A  map  of  this  area  is 
available  at  the  Las  Cruces  Field  Office. 
The  public  is  invited  to  participate  in 
the  planning  process,  beginning  with 
the  identification  of  issues  and  planning 
criteria. 

DATES:  Coimnents  relating  to  the 
identification  of  issues  and  planning 
criteria  will  be  accepted  until  February 
28,  2000. 

ADDRESSES:  Comments  should  be  sent 
to:  Helen  Graham,  Team  Leader.  Bureau 
of  Land  Management,  Las  Cruces  Field 
Office,  1800  Marquess,  Las  Cruces,  New 
Mexico  88005. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
McCormick,  Assistant  Field  Manager, 


Renewable  Resources  or  Helen  Graham, 
Team  Leader.  Las  Cruces  Field  Office  at 
(505)  525-4300. 

SUPPLEMENTARY  INFORMATION:  The  Fire 
Management  Plan  would  amend  the 
White  Sands  RMP  and  the  Mimbres 
RMP. 

Anticipated  issues  to  be  addressed  in 
the  development  of  the  amendment 
include,  but  are  not  limited  to,  the 
following: 

(1)  The  impact  of  smoke  from  wildfire 
and  prescribed  fire; 

(2)  The  impact  of  wildfire,  prescribed 
fire,  and  suppression  activity  on  soil 
erosion  and  surface  water  quality; 

(3)  The  impact  of  fire  suppression 
activity  on  resource  values; 

(4)  The  impact  of  wildfire,  prescribed 
fire,  and  suppression  activity  on 
wildlife,  and  special  status  species; 

(5)  The  impact  of  wildfire,  prescribed 
fire,  and  suppression  activity  on 
vegetation; 

(6)  The  impact  of  wildfire,  prescribed 
fire,  and  suppression  activity  on 
cultural  resoiu-ces; 

(7)  The  proliferation  of  undesirable, 
non-native  species  due  to  fire  and/or 
fire  exclusion; 

(8)  The  risks  associated  with 
hazardous  fuel  (grass,  brush,  etc.) 
accumulation  in  the  vicinity  of  urban 
interface,  sensitive  features,  and  other 
improvements;  These  issues  are  not 
final  and  may  be  refined  or  expanded 
through  active  public  input. 

The  RMP  Amendment  will  be 
developed  by  an  interdisciplinary  team 
using  representation  from  the  Team 
Leader,  Fire  Management  Specialist, 
Range  Management  Specialist,  Wildlife 
Biologist(s),  Archeologist,  Soil  Scientist, 
Hydrologist,  Outdoor  Recreation/ 
Wilderness  Plaimer,  and  Writer-Editor. 
Additional  technical  support  will  be 
provided  by  other  specialists  as  needed. 

Public  participation  activities  diu-ing 
the  planning  process  will  include 
consultation  with  cooperating  agencies, 
mail  outs,  media  notices.  Federal 
Register  notices,  and  public  meetings. 

Three  public  scoping  meetings  will  be 
held  to  obtain  public  input  regarding 
the  RMP  Amendment.  The  public 
scoping  meeting  v«ll  be  held  at  the 
following  times  and  locations: 


Date 


February  15,  2000 
February  16,  2000 
February  17,  2000 


Time 


7:00-9:00  p.m 
7:00^9:00  p.m 
7:00-9:00  p.m 


Location 


BLM,  Las  Cruces  Field  Office,   1800  Marquess.  Las 

Cruces,  NM. 
Lordsburg     Civic     Center,     313  >East     Fourth     St., 

Lordsburg,  NM. 
Otero    County    Courttiouse,    Commission    Chamt)ers, 

Room  253,  1000  New  York  Ave.,  Alamogordo,  NM. 
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Complete  records 
process  will  be 
review  at  the 
Office  at  the 


BIM 


Joseph  B.  Petersol  i 

Acting  Field  Mane  gi 
[FRDoc.  00-1763 
BILUNQ  COO€  4310-^C-P 
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of  the  planning 
ivailable  for  public 
Las  Cruces  Field 
above. 


ad(  ress 


vr.  Las  Cruces. 
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DEPARTMENT  i  )F  THE  INTERIOR 

Minerals  Management  Service 

Notice  and  Agenda  for  Meeting  of  the 
Royalty  Policy  Qommtttee  of  the 
Minerals  ManaglMnent  Advisory  Board 

agency:  Minora  s  Management  Service, 

Interior. 

ACTION:  Notice  of  Meeting. 


SUMMARY:  The  Secretary  of  the 
Department  of  tt  e  Interior  (Department) 
has  established  {  Royalty  Policy 
Committee  (Committee),  on  the 
Minerals  Management  Advisory  Board, 
to  provide  advic  s  on  the  Department's 
management  of  I'ederal  and  Indian 
minerals  leases,  -evenues,  and  other 
minerals  related  policies.  Committee 
membership  inc  udes  representatives 
from  States,  Indi  m  Tribes  and  allottee 
organizations,  m  nerals  industry 
associations,  the  general  public,  and 
Federal  departments.  At  this  tenth 
meeting,  the  Con  imittee  will  elect  a 
Chairperson,  Vic  b  Chairperson,  and 
Parliamentarian,  and  consider  revised 
by-laws.  The  Ph(  isphate,  Trona  and 
Leaseable  Solid  Minerals:  Coal; 
Accounting  Reli(  if  for  Marginal 
Properties;  and  F  reedom  of  Information 
Act  Subcommitti  les  will  also  present 
interim  reports. '  'he  Minerals 
Management  Ser  L^ice  (MMS)  will  be 
prepared  to  disci  iss  Royalty  in  Kind 
pilots.  Royalty  V,  anagement  Program's 
reengineering  ov  jrview  and  Operational 
Models.  MMS's  Strategic  Plan  for  2001- 
2005.  and  the  April  Award  Ceremoiiy. 
DATES:  The  meet:  ng  will  be  held  on 
Friday.  February  4,  2000.  8:30  a.m.  to 
4:30  p.m.  Centra!  Standard  time. 
ADDRESSES:  The  Ineeting  will  be  held  at 
the  Wyndham  Gijeenspoint  Hotel,  12400 
Greenspoint  Dri\Je.  Houston,  Texas 
77060,  telephone  number  (713)  875- 
1652. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Gary  L.  Fields,  Cnief,  Program  Services 
Office,  Royalty  Management  Program, 
Minerals  Managmnent  Service,  P.O.  Box 
25165,  MS  3062.penver,  CO  80225- 
0165,  telephone  iumber  (303)  231- 
3102.  fax  numbel  (303)  231-3781. 
SUPPLEMENTARY  INFORMATION:  The 
location  and  date  s  of  future  meetings 


will  be  published  in  the  Federal 
Register.  The  meetings  will  be  open  to 
the  public  without  advanced 
registration.  Public  attendance  may  be 
limited  to  the  space  available.  Members 
of  the  public  may  make  statements 
during  the  meetings,  to  the  extent  time 
permits,  and  file  written  statements 
with  the  Committee  for  its 
consideration.  Written  statements 
should  be  submitted  to  Mr.  Gary  L. 
Fields,  at  the  address  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Minutes  of  Committee  meetings  will  be 
available  10  days  following  each 
meeting  for  public  inspection  and 
copying  at  the  Royalty  Management 
Program,  Building  No.  85,  Denver 
Federal  Center,  Denver,  Colorado. 

These  meetings  are  being  held  by  the 
authority  of  the  Federal  Advisory 
Committee  Act,  Pub.  L.  No.  92-463,  5 
U.S.C.  Appendix  1,  and  Office  of 
Management  and  Budget  Circular  No. 
A-63,  revised. 

Dated:  January  18,  2000. 
R.  Dale  Fazio, 

Acting  Associate  Director  for  Royalty 
Management. 

[FR  Doc.  00-1747  Filed  1-25-00;  8:45  am] 
BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Saiton  Sea  Restoration  Project, 
Coachelia  and  Imperial  Counties, 
Califomia,  INT-DES-00-03 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  the 

Draft  Enviromnental  Impact  Statement/ 

Draft  Environmental  Impact  Report 

(DEIS/DEIR). 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  Califomia  Environmental  Quality 
Act  (CEQA),  the  Bureau  of  Reclamation 
(Reclamation)  and  the  Saiton  Sea 
Authority  (SSA)  have  prepared  a  joint 
DEIS/DEIR  for  the  Saiton  Sea 
Restoration  Project  (SSRP).  The  Saiton 
Sea  is  an  artificially  maintained  inland 
body  of  water  located  in  the 
southeastern  comer  of  Califomia, 
southeast  of  Palm  Springs,  and  spans 
Riverside  and  Imperial  counties.  Based 
on  scientific,  environmental,  and 
feasibility  studies  conducted  for  the 
SSRP.  five  project  alternatives  were 
developed  to  address  project  goals.  The 
DEIS/DEIR  describes  and  presents  the 
environmental  effects  of  the  five 
alternatives  as  well  as  the  No  Action 
Alternative.  Public  hearings  will  be  held 


to  receive  written  or  verbal  comments 
on  the  DEIS/DEIR  from  interested 
organizations  and  individuals  on  the 
environmental  impacts  of  the  proposal. 
A  Notice  of  Public  Hearing  will  be 
published  at  a  later  date  with  dates, 
times,  and  locations  of  the  hearings. 
DATES:  A  90-day  public  review  period 
commences  with  the  publication  of  this 
notice.  Submit  written  conunents  on  the 
DEIS/DEIR  on  or  before  April  25,  2000. 
ADDRESSES:  Written  comments  on  the 
DEIS/DEIR  should  be  addressed  to  Mr. 
Tom  Kirk,  Director,  Saiton  Sea 
Authority,  78-401  Highway  111,  Suite 
T,  La  Quinta,  CA  92253;  or  to  Mr. 
William  Steele,  Program  Manager, 
Saiton  Sea  Project,  Bureau  of 
Reclamation,  PO  Box  61470,  Boulder 
City,  NV  89006-1470. 

The  dociunent  is  available  on  the 
Internet  at  http:@@www. lc.usbr.gov. 
Copies  of  the  DEIS/DEIR  may  be 
requested  from  Mr.  Steele  at  the  above 
address  or  by  calling  (702)  293-8129. 
See  SUPPLEMENTARY  INFORMATION  section 
for  locations  where  copies  of  the  DEIS/ 
DEIR  are  available  for  public  inspection. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosm-e,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identiiying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  Kirk,  SSA,  at  (760)  564-4888;  or 
Mr.  William  Steele,  Reclamation,  at 
(702) 293-8129. 

SUPPLEMENTARY  INFORMATION:  The  SSRP 
was  developed  to  comply  with  Public 
Laws  102-575  and  105-372  which 
direct  the  Secretary  of  the  Interior  to 
"conduct  a  research  project  for  the 
development  of  a  method  or 
combination  of  methods  to  reduce  and 
control  salinity,  provide  endangered 
species  habitat,  enhance  fisheries,  and 
protect  recreational  values  *  *  *  in  the 
area  of  the  Saiton  Sea"  as  well  as 
"complete  all  studies,  including,  but  not 
limited  to  environmental  and  other 
reviews,  of  the  feasibility  and  benefit- 
cost  of  various  options  that  permit  the 
continued  use  of  the  Saiton  Sea  as  a 
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reservoir  for  irrigation  drainage  and  (i) 
reduce  and  stabilize  the  overall  salinity 
of  the  Salton  Sea;  (ii)  stabilize  the 
surface  elevation  of  the  Salton  Sea;  (iii) 
reclaim,  in  the  long  term,  healthy  fish 
and  wildlife  resources  and  their 
habitats;  and  (iv)  enhance  the  potential 
for  recreational  uses  and  economic 
developments  of  the  Salton  Sea."  The 
following  five  project  goals  were 
developed:  (1)  Maintain  the  Sea  as  a 
repository  for  agricultural  drainage;  (2) 
provide  a  safe,  productive  environment 
at  the  Sea  for  resident  and  migratory 
birds  and  endangered  species;  (3) 
restore  recreational  uses  at  the  Sea;  (4) 
maintain  a  viable  sport  fishery  at  the 
Sea;  and  (5)  enhance  the  Sea  to  provide 
economic  development  opportunities. 
The  DEIS/DEIR  presents  a  No  Action 
Alternative,  five  action  alternatives,  as 
well  as  a  suite  of  common  actions 
developed  to  enhance  the  action 
alternatives.  The  action  alternatives  are 
approached  as  each  consisting  of  two 
phases:  (i)  "short-term"  or  Phase  1  of 
each  action  alternative  is  designed  to 
reduce  and  stabilize  salinity  for  at  least 
30  years;  and  (ii)  Phase  2  or  "long-term" 
actions  designed  to  last  no  less  than  70 
to  100  years.  Each  alternative,  including 
the  No  Action  Alternative,  is  evaluated 
against  three  inflow  scenarios:  (1) 
current  (present-day)  inflow  of  1.36 
million  acre-feet  per  year  (maf/yr);  (ii)  a 
reduction  of  300,000  acre-feet  per  year 
(af/3n-)  to  1.06  maf/yr;  and  (iii)  a  total 
inflow  reduction  of  536,000  af/yr  to  0.8 
maf/yr.  Phase  1  action  alternatives 
include:  (1)  construction  of  evaporation 
ponds  that  would  concentrate  salinity 
within  their  boundaries  to  reduce 
salinity  in  the  Sea,  and  also  could 
potentially  serve  as  a  displacement 
mechanism  to  control  the  Sea's 
elevation;  (2)  construction  of  an 
Enhanced  Evaporation  System  (EES),  a 
system  that  sprays  a  fine  mist  of  water 
into  the  air  to  accelerate  evaporation 
and  create  a  saline  precipitate;  (3)  a 
combination  of  an  EES  with  an 
evaporation  pond;  or  (4)  an  in-Sea  EES 
within  an  evaporation  pond.  Phase  2 
action  alternatives  involve 
supplementing  inflows  to  the  Sea, 
creating  displacement  structiu^s  for 
elevation  control,  and  creating  longer 
lasting  export  options. 

Copies  of  the  DEIS/DEIR  are  available 
for  public  inspection  and  review  at  the 
following  locations: 

•  Sahon  Sea  Authority,  78-035  Calle 
Estado,  La  Quinta,  California  92253- 
2930;  telephone:  (760)  564-4888 

•  Bm-eau  of  Reclcunation,  Salton  Sea 
Project  Office,  PO  Box  61470,  Boulder 
City,  Nevada  89006-1470;  telephone: 
(702) 293-8129 


•  Bureau  of  Reclamation,  Office  of 
Policy,  Room  7456,  1849  C  Street  NW, 
Washington,  DC  20240;  telephone:  (202) 
208-4662 

•  Bureau  of  Reclamation, 
Reclamation  Service  Center  Library, 
Building  67,  Room  167,  Denver  Federal 
Center,  6th  and  Kipling,  Denver, 
Colorado  80225;  telephone:  (303)  445- 
2072 

•  Bureau  of  Reclamation,  Public 
Affairs  Office,  PO  Box  61470,  Boulder 
City,  Nevada  89006-1470;  telephone: 
(702)  293-8420 

•  Natural  Resources  Library,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  Main  Interior  Building, 
Washington,  DC  20240-0001,  telephone: 
(202) 208-5815 

•  Sonny  Bono  Salton  Sea  National 
Wildlife  Refuge,  906  West  Sinclair 
Road,  Calipatria,  CA  92233,  telephone: 
(760) 348-5278 

•  Coachella  Valley  Water  District, 
Highway  111  and  Avenue  52,  Coachella, 
CA  92236,  telephone:  (760)  398-2651 

•  Imperial  County  Administrative 
Center,  940  West  Main  Street,  Suite  208, 
El  Centro,  CA  92243-2875,  telephone: 
(760) 339-4290 

•  Imperial  Irrigation  District,  333  East 
Barioni  Boulevard,  Imperial,  CA  92251, 
telephone:  (760)  339-9426 

•  Supervisor,  District  4  (Supervisor 
Roy  Wilson),  46-200  Oasis  Street,  Suite 
318,  Indio,  CA  92201,  telephone:  (760) 
863-8211 

•  Bombay  Beach  Community  Services 
District,  9590  Avenue  C,  Niland,  CA 
92257,  telephone:  (760)  354-1209 

•  Salton  Sea  State  Park,  100-225 
State  Park  Road,  North  Shore,  CA 
92254,  telephone:  (760)  393-1338 

•  Riverside  County  (Supervisor  Roy 
Wilson's  Office).  4080  Lemon  Street, 
12th  Floor,  Riverside,  CA  92502, 
telephone:  (909)  955-1040 

•  Community  Services  District,  2098 
Frontage  Road,  Salton  City,  CA  92275, 
telephone:  (760)  394-4446 

•  San  Diego  State  University,  5500 
Campanile  Drive,  San  Diego,  CA  92182- 
8050,  telephone:  (619)  594-6014 

•  San  Diego  Central  Library,  820  East 
Street,  San  Diego,  CA  92101-6478, 
telephone:  (619)  236-5800 

•  Palm  Springs  Public  Library,  300 
South  Sunrise  Way,  Palm  Springs,  CA 
92262-7699,  telephone:  (619)  323-8298 

•  Clark  County  Library,  1401  E. 
Flamingo  Road,  Las  Vegas,  Nevada 
89119,  telephone:  (702)  733-7810 

•  Yuma  Coimty  Library  District,  350 
Third  Avenue,  Yuma,  AZ  85364, 
telephone:  (520)  782-1871 

•  The  Burton  Barr  Central  Library, 
1221  North  Central  Avenue,  Phoenix  AZ 
85004,  telephone:  (602)  262-4636 


•  Los  Angeles  Public  Library,  630 
West  Fifth  Street,  Los  Angeles,  CA 
90071-2097,  telephone:  (213)  228-7515 

•  University  oiRedJands,  Armacost 
Library,  1249  E.  Colton  Avenue, 
Redlands,  CA  92374-3758,  telephone: 
(909) 335-4022 

•  University  of  California,  Riverside, 
Riverside,  CA  92517-5900,  telephone: 
(909) 787-3221 

•  California  State  Polytechnic 
University,  Pomona,  3801  West  Temple 
Avenue,  Pomona,  CA  91768,  telephone: 
(909) 869-3088 

•  University  of  California,  Davis,  100 
North  West  Quad,  Davis,  CA  95616- 
5292,  telephone:  (530)  752-2110 

Dated:  January  21.  2000. 
William  Steele, 

Program  Manager,  Salton  Sea  Project,  Bureau 
of  RecTamation. 
IFR  Doc.  00-1843  Filed  1-25-00:  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-421) 

Certain  enhanced  dram  devices 
containing  embedded  cache  memory 
registers,  components  thereof,  and 
products  containing  same;  Notice  of 
Commission  determination  not  to 
review  an  initial  determination 
terminating  the  investigation  on  the 
basis  of  a  settlement  agreement 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
tlie  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determination  (ID) 
(Order  No.  8)  in  the  above-captioned 
investigation  terminating  the 
investigation  on  the  basis  of  a  settlement 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  P.  Johnson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3098.  General  information  concerning 
the  Commission  may  also  be  obtained 
by  accessing  its  Internet  server  (http:// 
www.usitc.gov).  Hearing-impaired 
persons  are  advised  that  information  on 
the  qjatter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  the  above- 
referenced  investigation  based  on  a 
complaint  filed  by  Enhanced  Memory 
Systems.  Inc.  (EMS)  of  Colorado 
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INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-j»26] 

Certain  Spiral  drilled  Products 
Including  Ducted  Fans  and 
Components  Thereof;  Notice  of 
investigation 


agency:  U.S. 
Commission. 


Inl  emational  Trade 


ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  §  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
November  26,  1999,  under  section  337 
of  the  Tariff  Act  of  1930,  as  amended, 
19  U.S.C.  §  1337,  on  behalf  of  Vornado 
Air  Circulation  Systems,  Inc.  of 
Andover,  Kansas.  A  supplementary 
letter  was  filed  on  January  7,  2000.  On 
December  28, 1999,  the  Commission 
voted  to  extend  the  deadline  by  which 
it  had  to  decide  whether  to  institute  an 
investigation  based  on  the  complaint. 
The  complaint,  as  supplemented, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  spiral  grilled  products,  including 
ducted  fans,  and  components  thereof  by 
reason  of  (i)  infringement  of  claims  15. 
16. 17,  18, 19.  20.  21,  22,  23  and  24  of 
U.S.  Letters  Patent  Re.  34,551,  and  (ii) 
misappropriation  of  trade  dress.  The 
complaint  further  alleges  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W.,  Room 
112,  Washington,  D.C.  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  S.  Fusco,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2571. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  §210.10 
(1999). 


SCOPE  OF  INVESTIGATION 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  January  18.  2000  Ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine: 

(a)  whether  there  is  a  violation  of 
subsection  (a)(1)(B)  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  spiral  grilled  products,  including 
ducted  fans,  and  components  thereof  by 
reason  of  infringement  of  claims  15,  16, 
17,  18,  19,  20,  21,  22,  23,  or  24  of  U.S. 
Letters  Patent  Re.  34,551. 

(b)  whether  there  is  a  violation  of 
subsection  (a)(1)(A)  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  spiral  grilled  products,  including 
ducted  fans,  and  components  thereof  by 
reason  of  misappropriation  of  trade 
dress,  the  threat  or  effect  of  which  is  to 
destroy  or  substantially  injure  an 
industry  in  the  United  States;  and 

(c)  whether  there  exists  an  industry  in 
the  United  States  as  required  by 
subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — 
Vornado  Air  Circulation  Systems,  Inc., 

415  E.  13th.  Andover.  Kansas  67002. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Holmes  Products  Corp.,  233  Fortune 

Blvd.,  Milford,  MA  01757-1740 
Holmes  Products  (Far  East)  Ltd.,  9th 

Floor,  No.  9  Wing  Hong  St.,  Cheung 

Sha  Wan,  Kowloon,  Hong  Kong 
Holmes  Products  (Far  East)  Ltd.,  Taiwan 

Branch  (Bahamas),  13F-2,  97  Chung 

Hsin  Road,  Section  4 
Sanchung  City,  Taipei,  Hsien,  Taiwan 

(c)  Thomas  S.  Fusco,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.  Room  401-O,  Washington. 
D.C.  20436,  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
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accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  §210.13.  Pursuant  to 

19  C.F.R.  §§  201.16(d)  and  210.13(a). 
such  responses  will  be  considered  by 
the  Commission  if  received  no  later  than 

20  days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  notice 
of  investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  imless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Commission. 

Issued:  January  20,  2000. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  00-1830  Filed  1-25-00;  8:45  am] 
BILUNG  CODE  702(M»-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-297  (Review) 
and  731-TA-422  (Review)] 

Steel  Rails  From  Canada 

Oeterminations 

On  the  basis  of  the  record '  developed 
in  the  subject  five-year  reviews,  the 
United  States  International  Trade 
Commission  determines,  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c)),  that  revocation  of 
the  coilntervailing  duty  and 
antidumping  duty  orders  on  steel  rails 
fi-om  Canada  would  be  likely  to  lead  to 
continuation  or  recxurence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time. 

Background 

The  Commission  instituted  these 
reviews  on  June  1,  1999  (64  FR  29353, 
Jime  1, 1999)  and  determined  on 


•  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207  JJ(fl). 


September  3, 1999  that  it  would 
conduct  expedited  reviews  (64  FR 
50108,  September  15,  1999).  The 
Commission  transmitted  its 
determinations  in  these  reviews  to  the 
Secretary  of  Commerce  on  January  24, 
2000.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3269 
(January  2000),  entitled  Steel  Rails  from 
Canada:  Investigations  Nos.  701-TA- 
297  (Review)  and  731-TA-422 
(Review). 

By  order  of  the  Commission. 

Issued:  January  24,  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-1858  Filed  1-25-00;  8:45  am) 

BiLUNG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review;    _ 
Comment  Request 

January  12.  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  219-5096  ext.  159  or 
by  E-mail  to  Jdirz  Karin@dol.gov).  To 
obtain  documentation  for  ESA,  MSHA, 
OSHA,  and  VETS  contact  Darrin  King 
((202)  219-5096  ext.  151  or  by  E-mail  to 
King-Darrin@dol  .gov) . 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn.:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA.  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  or  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 

Title:  Siuvey  of  Physicians  Board 
Certified  in  Internet  Medicine  with  a 
Sub-Speciality  in  Pulmonary  Medicine, 
Pulmonary  Clinics  and  Facilities. 

OMB  Number:  1215-ONEW. 

Frequency:  1  Time. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
and  Not-for-profit  institutions. 

Number  of  Respondents:  2,000. 

Total  Burden  Hours:  333  hours. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  DCMWC  will  mail 
surveys  to  2,000  specified  physicians, 
clinics  and  facilities  and  utilize  the 
results  in  determining  whether  to 
implement  changes  to  the  medical 
testing  component  of  its  program.  The 
Department  would  like  to  ascertain  the 
extent  to  which  physicians,  clinics  and 
facilities,  use  spirometers  that  are 
capable  of  producing  a  flow-volume 
loop.  In  addition,  the  Department  seeks 
information  on  the  fees  necessary  to 
attract  highly  qualified  physicians  to 
perform  the  medical  testing  and 
evaluation  that  the  Department  is 
required  to  provide  under  the  Black 
Lung  Benefits  Act.  The  information 
obtained  from  this  survey  will  assist  the 
Department  in  administering  the 
program. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

|FR  Doc.  00-1781  Filed  1-25-00;  8:45  am) 

BILUNG  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Notice  of  Open 
Meeting 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Committee  on 
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2000,  at  the  Ho 
International 


Construction  S)  iety  and  Health 
(ACCSH)  will  E  leet  on  February  17, 
iday  Inn  O'Hare 
5J440  North  River  Road, 
Rosemont,  IL.  1  his  meeting  is  open  to 
the  public. 

TIMES,  DATES,  R^OMS:  ACCSH  will  meet 
from  8  a.m.  to  Moon,  Thursday, 
February  17.  A(>CSH  work  groups  will 
meet  from  8  a.m.  to  5  p.m.,  Monday, 
February  14 

supplementary!  information:  For 
further  information  contact  Veneta 
Chatmon,  Office  of  Public  Affairs,  Room 
N-3647,  telephone  (202)  693-1999,  at 
the  Occupational  Safety  and  Health 
Administration  J  200  Constitution 
Avenue,  NW.  Washington,  DC  20210. 

An  official  record  of  the  meeting  will 
be  available  forpublic  inspection  at  the 
OSHA  Docket  (Jffice,  Room  N-2625, 
telephone  202-493-2350.  All  ACCSH 
meetings  and  those  of  its  work  groups 
are  open  to  the  public.  Individuals 
needing  speciallaccommodation  should 
contact  Veneta  Chatmon  no  later  than 
February  1,  2000,  at  the  above  address. 

ACCSH  was  dstablished  under  section 
107(e)(1)  of  the  Contract  Work  Hours 
and  Safety  Stanjlards  Act  (40  U.S.C. 
333)  and  section  7(b)  of  the 
Occupational  Si  iety  and  Health  Act  of 
1970  (29  U.S.C.  656). 

The  agenda  it  ;ms  include: 

•  Remarks  by  the  Assistant  Secretary 
for  the  Occupati  onal  Safety  and  Health 
Administration  Charles  N.  Jeffress. 

•  ACCSH  Wo  rk  Group  Updates, 
including: 

•  Musculoske  letal  Disorders, 

•  Fall  Protect  on, 

•  Sanitation, 

•  Process  Saf  >ty  Management. 

•  Open  Forui  i — Public  questions, 
complaints  and  compliments  are 
welcome. 

The  following  ACCSH  Work  Groups 
are  scheduled  tc  meet  at  the  Holiday  Inn 
O'Hare  Intemati  onal  on  Monday, 
February  14: 

•  Fall  Protect  on — 8-10  a.m. 

•  Multi-employer  citation  policy — 
10:15  a.m.-12:lS  p.m. 

•  Sanitation— |-l-3  p.m. 

•  Musculoskdletal  Disorders — 3:15- 
5:15  p.m.  I 

The  Training  Work  Group  is 
scheduled  to  meet  on  Wednesday, 
February  16  at  \^e  OSHA  Training 
Institute,  1555  Tjimes  Drive,  Des  Plaines, 
IL. 

Other  workgr(  ups  may  meet  after 
adjournment  of  he  ACCSH  meeting  on 
Thursday,  Febn  ary  17,  2000 

For  further  in  ormation  on  ACCSH 
activities  and  sc  leduling  please  refer  to 
the  OSHA  Web  i  lite  at  bttp:// 
www.osha.gov  o  r  call  Jim  Boom  in 


OSHA's  Directorate  of  Construction  at 
(202) 693-1839. 

Interested  persons  may  submit  written 
data,  views  or  comments,  preferably 
with  20  copies,  to  Veneta  Chatmon,  at 
the  address  above.  Submissions 
received  prior  to  the  meeting  will  be 
provided  to  ACCSH  and  will  be 
included  in  the  record  of  the  meeting. 

Signed  at  Washington,  DC  this  19th  day  of 
January,  2000. 

Charles  N.  Jef&ess, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  00-1780  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  4610-2S-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  information 
Collection;  Comment  Request; 
Prohibited  Transaction  Exemption 
90-1 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor  (the 
Department),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportimity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  3506(c)(2)(A)). 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  extension  of 
the  information  collection  requests  (ICR) 
incorporated  in  Prohibited  Transaction 
Class  Exemption  90-1 ,  involving 
insurance  company  pooled  separate 
accoimts.  A  copy  of  the  ICR  may  be 
obtained  by  contacting  the  office  listed 
in  the  addresses  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
addresses  section  below  on  or  before 
March  27,  2000. 

ADDRESSES:  Gerald  B.  Lindrew,  Office  of 
Policy  and  Research,  U.S.  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW,  Room  N-5647, 
Washington,  D.C.  20210.  Telephone: 
(202)  219-4782;  Fax:  (202)  219-^745. 
These  are  not  toll-free  numbers. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

Prohibited  Transaction  Class 
Exemption  90-1  provides  an  exemption 
from  certain  provisions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  for  certain  transactions 
involving  insurance  company  pooled 
separate  accounts  in  which  employee 
benefit  plans  participate  and  which  are 
otherwise  prohibited  by  ERISA. 
Specifically,  the  exemption  allows 
persons  who  are  parties  in  interest  of  a 
plan  that  invests  in  a  pooled  separate 
account  to  engage  in  transactions  with 
the  separate  account  if  the  plan's 
participation  in  the  separate  accoimt 
does  not  exceed  specified  limits.  In 
order  to  ensure  that  the  exemption  is 
not  abused,  that  the  rights  of 
participants  and  beneficiaries  are 
protected,  and  that  certain  conditions 
are  met,  the  Department  requires  that 
records  regarding  the  exempted 
transaction  be  maintained  for  six  years. 

n.  Desired  Focus  of  Comments 

The  Department  is  particularly 
interested  in  comments  which 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

m.  Current  Action 

This  exemption  provides  individuals 
or  entities  which  are  parties  in  interest 
to  a  plan  that  invests  in  an  insurance 
company  pooled  separate  account  with 
the  ability  to  engage  in  transactions  with 
the  separate  account  and  to  avoid 
potential  haltiships  and  possible 
fiduciary  liability  under  ERISA.  For  the 
Department  to  grant  an  exemption, 
however,  plan  participants  and 
beneficiaries  must  be  protected.  The 
Department  therefore  included  certain 
exemption  conditions,  one  of  which 
requires  that  records  of  a  transaction 


Federal  Register /Vol.  65,  No.  17 /Wednesday,  January  26,  2000/NoUces 


4263 


between  the  party  in  interest  to  a  plan 
and  the  insurance  company  pooled 
separate  account  be  kept  by  the 
insvu-ance  company  for  six  years  from 
the  date  of  the  transaction.  The  majority 
of  this  recordkeeping  is  considered  to  be 
usual  business  practice  in  the  insiu'ance 
industry.  Without  this  ICR,  the 
Department  would  be  unable  to 
effectively  enforce  the  terms  of  the 
exemption,  insure  user  compliance,  and 
protect  the  interests  of  participants  and 
beneficiaries. 

Type  of  Review:  Extension  of 
ciurently  approved  collections  of 
information. 

Agency:  Pension  and  Welfare  Benefits 
Administration . 

Title:  Prohibited  Transaction 
Exemption  90-1 — Pooled  Separate 
Accounts. 

OMB  Number:  1210-0083. 

Recordkeeping:  Six  years. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Total  Respondents:  128. 

Average  Time  per  Response:  5 
minutes. 

Estimated  Total  Burden  Hours:  11 
hours. 

This  notice  requests  comments  on  the 
extension  of  the  ICR  included  in 
Prohibited  Transaction  Class  Exemption 
90-1.  The  Department  is  not  proposing 
or  implementing  changes  to  the  existing 
ICR  at  this  time.  Comments  received  in 
response  to  this  notice  will  be 
summarized  and/or  incorporated  in  the 
submission  to  OMB  for  continued 
clearance  of  the  ICR;  they  will  also 
become  a  matter  of  public  record. 

Dated:  January  20,  2000. 
Gerald  B.  Lindrew, 

Deputy  Director,  Office  of  Policy  and 

Research,  Pension  and  Welfare  Benefits 

Administration. 

[FR  Doc.  00-1782  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  4510-29-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  Information 
Collection;  Comment  Request; 
Prohibited  Transaction  Exemption  94- 
20 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor  (the 
Department),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 


agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  3506(c)(2)(A)). 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
report  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Ciurently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  extension  of 
the  information  collection  requests  (ICR) 
incorporated  in  Prohibited  Transaction 
Class  Exemption  94-20,  Purchases  and 
Sales  of  Foreign  Currencies.  A  copy  of 
the  ICR  may  be  obtained  by  contacting 
the  office  listed  in  the  addresses  section 
of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
addresses  section  below  on  or  before 
March  27,  2000. 

ADDRESSES:  Gerald  B.  Lindrew,  Office  of 
Policy  and  Research,  U.S.  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW,  Room  N-5647, 
Washington,  D.C.  20210.  Telephone: 
(202)  219-4782;  Fax:  (202)  219-4745. 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Prohibited  Transaction  Class 
Exemption  94-20  permits  the  purchase 
and  sale  of  foreign  currencies  between 
an  employee  benefit  plan  and  a  bank  or 
a  broker-dealer  or  an  affiliate  thereof 
that  is  a  party  in  interest  with  respect  to 
such  plan.  In  the  absence  of  this 
exemption,  certain  aspects  of  these 
transactions  could  be  prohibited  by 
section  406(a)  of  the  Employee 
Retirement  Security  Act  of  1974  (the 
Act). 

n.  Desired  Focus  of  Comments 

The  Department  is  particularly 
interested  in  comments  which — 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

m.  Current  Action 

This  existing  collection  of  information 
should  be  continued  because  without 
the  relief  provided  by  this  exemption, 
foreign  exchange  transactions  between  a 
bank  or  an  affiliate  thereof  and  an 
employee  benefit  plan  with  respect  to 
which  the  bank  or  an  affiliate  is  a 
trustee,  custodian,  fiduciary,  or  other 
party  in  interest  would  violate  certain 
provisions  of  the  Act.  Specifically, 
individuals  or  entities  which  are  parties 
in  interest  with  respect  to  a  plan  would 
not  be  permitted  to  engage  in  a  purchase 
or  sale  of  foreign  ciurencies  between  the 
bank,  broker-dealer,  or  a  affiliate  thereof 
and  an  employee  benefit  plan,  thus 
creating  a  potential  hardship  to  those 
affected.  The  exemption  has  one  basic 
information  collection  condition — ^the 
bank  or  broker-dealer  or  affiUates 
thereof  are  required  to  maintain  within 
territories  under  the  jurisdiction  of  the 
United  States  Government,  for  a  period 
of  six  years  from  the  date  of  the 
transaction,  records  of  the  foreign 
exchange  transaction.  Without  such 
records,  the  Department  would  be 
unable  to  effectively  enforce  the  terms 
of  the  exemption,  insure  user 
compliance,  and  protect  the  interests  of 
employee  benefit  plan  participants  and 
beneficiaries. 

Type  of  Review:  Extension  of 
currently  approved  collections  of 
information. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Prohibited  Transaction  Class 
Exemption  94-20,  Purchases  and  Sales 
of  Foreign  Currencies. 
OhfB  Number:  1210-0085. 
Recordkeeping:  Six  years. 
Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 
Total  Respondents:  35. 
Average  Time  per  Response:  5 
minutes. 

Total  Responses:  175. 
Estimated  Total  Burden  Hours:  15. 
This  notice  requests  comments  on  the 
extension  of  the  ICR  included  in 
Prohibited  Transaction  Class  Exemption 
94-20.  The  Department  is  not  proposing 
or  implementing  changes  to  the  existing 
ICR  at  this  time.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  the 
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Dated:  January 
Gerald  B.  Lindrejw, 


ection  request;  they  will 
I  latter  of  public  record. 


Deputy  Director, 
Pension  and 
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DEPARTMENT]  OF  LABOR 

Pension  and  vyelfare  Benefits 
Administratlor^ 

Proposed  Revbion  of  Information 
Collection;  Cotnment  Request; 
Prohibited  Transaction  Exemptions 
76-1  and  77-10 

ACnOW:  Notice] 

SUMMARY:  The  bepartment  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  ag  mcies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  injaccordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  i506(c)(2){A)).  This  helps 
to  ensure  that  lequested  data  can  be 
provided  in  the  desired  format, 
reporting  burd  m  (time  and  financial 
resources)  is  xt  inimized,  collection 
instruments  an  clearly  understood,  and 
the  impact  of  c  oUection  requirements  on 
respondents  cm  be  properly  assessed. 

The  Pension  and  Welfare  Benefits 
Administratioi  i  is  soliciting  comments 
concerning  re^  ision  of  two  currently 
approved  infoi  mation  collection 
requests  (ICRs  ,  Prohibited  Transaction 
Class  Exempti  )n  7&-1,  0MB  Number 
1210-0058,  and  Prohibited  Transaction 
Class  Exempti  m  77-10,  0MB  Number 
1210-0081.  Ti  e  Department  proposes  to 
revise  the  ICR  currently  approved  under 
0MB  Number  1210-0058  by 
incorporating  iie  information  collection 
provisions  of  rrohibited  Transaction 
Class  Exempti  jn  77-10  into  OMB 
Number  1210-  0058,  and  allowing  OMB 
Number  1210-0081  to  expire  on  April 
30,  2000.  A  CO  py  of  the  ICR  may  be 
obtained  by  c(  ntacting  the  office  listed 
in  the  address  js  section  of  this  notice. 
DATES:  Writtei  i  comments  must  be 
submitted  to  t  le  office  shown  in  the 
addresses  sect  ion  below  on  or  before 
March  27.  20C0. 

ADDRESSES:  G  jrald  B.  Lindrew,  Office  of 
Policy  and  Re  search,  U.S.  Department  of 
Labor,  Pensio:  i  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW,  Room  N-5647, 
Washington, '.  ).C.  20210.  Telephone: 


(202)  219-^782;  Fax:  (202)  219-4745. 
These  are  not  toU-fi-ee  numbers. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Prohibited  Transaction  Class 
Exemption  76-1  permits  parties  in 
interest,  under  specified  conditions,  to 
(A)  make  delinquent  employer 
contributions;  (B)  receive  loans;  (C)  and, 
obtain  office  space,  administrative 
services  and  goods  fi'om  plans.  In  the 
absence  of  this  exemption,  certain 
aspects  of  these  transactions  might  be 
prohibited  by  section  406(a)  and  407(a) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act). 

Under  Part  C  of  Prohibited 
Transaction  Class  Exemption  76-1,  a 
multiple  employer  plan  may  provide 
administrative  services  or  goods  to  a 
participating  employer,  a  union,  or 
another  plan  which  is  a  party  in 
interest.  Under  section  406(b)(2)  of  the 
Act,  however,  fiduciaries  are  prohibited 
from  involving  an  employee  benefit 
plein  on  behalf  of  a  party  (or 
representing  a  party)  whose  interests  are 
adverse  to  the  interests  of  a  plan  or  to 
the  interests  of  its  participants  or 
beneficiaries.  Therefore,  transactions 
between  parties  in  interest  involving 
administrative  goods  and  services, 
exempt  imder  the  terms  of  Prohibited 
Transaction  Class  Exemption  76-1, 
might  still  be  prohibited  under  section 
406(b)(2)  in  the  absence  of  a  separate 
exemption.  Prohibited  Transaction  Class 
Exemption  77-10,  authorizes  a  multiple 
employer  plan  to  provide  the  goods  and 
services  described  in  Part  C  if  certain 
conditions  are  met  and  provides  reUef 
from  the  provisions  of  section  406(b)(2). 

n.  Desired  Focus  of  Comments 

The  Department  is  particularly 
interested  in  comments  which 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 


e.g.,  permitting  electronic  submission  of 
responses. 

m.  Current  Actions 

Because  Prohibited  Transaction  Class 
Exemption  77-10  (OMB  Number  1210- 
0081)  complements  Prohibited 
Transaction  Class  Exemption  76-1 
(OMB  Number  1210-0058),  the 
Department  proposes  to  combine  the 
information  collection  provisions  of 
both  imder  one  OMB  control  number 
(OMB  Number  1210-0058).  The 
Department  believes  the  public  will 
benefit  by  having  the  opportunity  to 
comment  on  the  information  collection 
provisions  at  the  same  time  because 
Prohibited  Transaction  Class  Exemption 
77-10  is  not  likely  to  be  used  without 
its  counterpart  Prohibited  Transaction 
Class  Exemptions  76-1,  Part  C,  and 
because  the  paperwork  burden  for  both 
exemptions  is  essentially  a  single 
burden.  After  the  information  collection 
provisions  of  Prohibited  Transaction 
Class  Exemption  77-10  are  incorporated 
in  the  revised  ICR  under  1210-0058,  the 
Department  intends  to  allow  the  control 
number  for  Prohibited  Transaction  Class 
Exemption  77-10  to  expire. 

The  existing  collection  of  information 
under  Prohibited  Transaction  Class 
Exemptions  76-1  and  77-10  should  be 
continued  because  without  the  relief 
provided  by  these  exemptions: 
contributing  employers  would  not  be 
able  to  make  late  or  partial  payments  to 
plans,  even  in  justifiable  circumstances; 
contributing  employers  would  be  unable 
to  obtain  construction  financing  from 
plans  and  the  plans  would  be  denied 
this  investment  opportimity;  and  plans 
would  not  be  able  to  receive  income 
from  leasing  available  office  space  or 
providing  services  to  certain  parties  in  . 
interest. 

The  recordkeeping  requirements 
incorporated  within  Prohibited 
Transaction  Class  Exemption  76-1  are 
intended  to  protect  the  interest  of  plan 
participants  and  beneficiaries.  Each  part 
of  the  exemption  differs  somewhat  in 
paperwork.  Under  Part  A,  the  terms  of 
an  arrangement  or  agreement  between  a 
plan  and  a  participating  employer 
extending  time  for  a  contributing  or 
accepting  less  than  the  amount  owed 
must  be  set  forth  in  wrriting.  Also,  a 
determination  by  a  plan  to  consider  an 
unpaid  employer  contributing  as 
uncollectible  must  be  set  forth  in 
writing.  Under  Part  B,  before  a 
construction  loan  is  made  by  a  plan  to 
a  participating  employer,  the  employer 
and  the  plan  must  receive  a  wrritten 
commitment  for  permanent  financing 
6-om  a  person  other  than  the  plan 
concerning  full  repayment  of  the  loan 
upon  completion  of  construction.  In 
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addition,  the  plan  must  maintain  for  six 
years  such  records  as  are  necessary  to 
enable  the  Department,  Internal 
Revenue  Service  (IRS),  plan 
participants,  beneficiaries,  participating 
employers,  and  others  to  determine 
w^hether  the  conditions  of  the 
exemptions  have  been  met.  Part  C 
permits  plans  to  lease  office  space  and 
provide  administrative  services  or  sell 
goods  to  a  participating  employer  or 
xmion  or  to  another  plan.  Under  Part  C, 
the  plan  must  maintain  for  six  years 
foUowring  the  date  of  termination  of  the 
lease  or  of  the  provision  of  services  such 
records  as  are  necessary  to  enable 
persons  fi'om  the  Department,  IRS,  and 
other  related  parties  to  determine 
whether  the  conditions  of  the 
exemption  have  been  met. 

Information  collection  under 
Prohibited  Transaction  Class  Exemption 
77-10  requires  that  a  multiple  employer 
plan  wrhich  shares  office  space, 
administrative  services,  or  goods  or 
which  provides  administrative  services 
or  goods  (as  under  Part  C  of  Prohibited 
Transaction  Exemption  76-1),  maintain, 
dxuing  the  time  of  the  transactions  and 
six  years  from  the  time  of  termination, 
such  records  as  are  necessary  to  enable 
the  Department,  IRS,  and  other  related 
parties  to  determine  whether  the 
conditions  of  the  exemption  have  been 
met.  The  recordkeeping  requirements 
are  intended  to  protect  the  interests  of 
plan  participants  and  beneficiaries  and 
are  essentially  the  same  recordkeeping 
requirements  as  under  Part  C  of 
Prohibited  Transaction  Class  Exemption 
76-1. 
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Type  of  Review:  Revision  of  a 
currently  approved  collection  of 
information. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Titles:  Prohibited  Transaction  Class 
Exemptions  76-1  and  77-10. 

OMB  Number:  1210-0058. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Respondents:  3,000. 

Frequency  of  Response:  On  occasion. 

Responses:  3,000. 

Average  Time  per  Response:  15 
minutes. 

Estimated  Total  Burden  Hours:  750. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 


Dated:  January  20,  2000. 
Gerald  B.  Lindrew, 

Deputy  Director,  Office  of  Policy  and 

Research,  Pension  and  Welfare  Benefits 

Administration. 

[FR  Doc.  00-1784  Filed  1-25-00:  8:45  am) 

BILUNG  CODE  4Sia-29-M 


NUCLEAR  REGULATORY 
COMMISSION 


[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Company,  et 
al.,  Millstone  Nuclear  Power  Station, 
Unit  3;  Notice  of  Consideration  of 
Approval  of  Transfer  of  Facility; 
Operating  License  and  Conforming 
Amendment,  and  Opportunity  for  a 
Hearing;  Correction 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Correction. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  January  19,  2000  (64  FR  2990).  This 
action  is  necessary  to  correct  the 
comment  period  expiration  dates. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Washington,  D.C. 
20555-0001,  telephone  301-415-7162. 
e-mail  dlml@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  On  page  2991,  in  the  second 
coliimn,  the  first  complete  paragraph,  in 
the  first  line,  February  7,  2000,  is 
corrected  to  read  February  8,  2000. 

2.  On  page  2991,  in  the  third  column, 
the  first  complete  paragraph,  in  the 
third  line,  February  17,  2000,  is 
corrected  to  read  February  18,  2000. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission- 
David  L.  Meyer, 

C/i/e/,  Rules  and  Directives  Brancii,  Division 

of  Administrative  Services,  Office  of 

A  dministration . 

[FR  Doc.  00-1811  Filed  1-25-00;  8:45  am] 

BtLUNG  CODE  7590-01-4> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-361  and  50-362] 

Soutf>ern  California  Edison  Company, 
San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing; 
Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Correction. 


SUMMARY:  This  dociunent  corrects  a 
notice  appearing  in  the  Federal  Register 
on  January  19.  2000  (64  FR  2991).  This 
action  is  necessary  to  correct  the 
comment  period  expiration  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Washington,  D.C. 
20555-0001,  telephone  301-tl5-7162, 
e-mail  dlml@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

On  page  2992,  in  the  third  column, 
the  third  complete  paragraph,  in  the 
first  line,  February  17,  2000.  is  corrected 
to  read  February  1^  2000. 

Dated  al  Rockville,  Maryland,  this  20th  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Meyer, 

Chief,  Rules  and  Directives  Branch,  Division 
of  Administrative  Services,  Office  of 
Administration. 

[FR  Doc.  00-1809  Filed  1-25-00;  8:45  am] 
BILUNG  COOE  759(M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-361  and  50-362] 

Soutt>em  Califomia  Edison  Company, 
San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing; 
Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Correction. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  January  19,  2000  (64  FR  2993).  This 
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comment  peri 
FOR  FURTHER 
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Directives 
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0001 .  teleph 
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Services,  Office  of 
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Dated  at  Rock' 
of  lanuary  2000 

For  the  Nucie4r 
David  L.  Meyer 
Chief.  Rules  and 
of  Administratis  ? 
Administration. 
(FR  Doc.  00-1 
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information:  On  page 
column,  the  fifth 
in  the  first  line, 
is  corrected  to  read 


2  )00. 


lie.  Maryland,  this  20th  day 
Regulatory  Commission. 

Directives  Branch.  Division 
Services,  Office  of 


Filed  1-25-00;  8:45  am] 
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NUCLEAR  RE  3ULAT0RY 
COMMISSION 

[Docket  No.  50-305] 

Wisconsin  Puf>lic  Service  Corporation; 
Notice  of  Consideration  of  Issuance  of 
Amendment  tb  Facility  Operating 
License  DPR-143  Proposed  No 
Significant  Ht^rds  Consideration 
Determinatlorl,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nt  clear  Regulatory 
Commission  (i  he  Commission)  is 
considering  is  iuance  of  amendment  to 
Facility  Opera  ting  License  DPR-43 
issued  to  Wise  onsin  Public  Service 
Corporation  (t  le  licensee)  for  operation 
of  the  Kewaur  ee  Nuclear  Power  Plant, 
located  in  Ke\  faunee  County, 
Wisconsin. 

The  propos*  d  amendment  would 
change  Techn  cal  Specification  (TS) 
Section  4.2.b,  'Steam  Generator  Tubes," 
to  extend  the  i  ise  of  the  length-based 
pressure  boun  dary  definition  (L 
criterion)  for  liie  Westinghouse  steam 
generator  hybrid  expansion  joint 
sleeved  tubes  Ithrough  the  operating 
cycle  24  (appioximately  from  May  2000 
to  Fall  of  200:  ).  The  existing  TS  ' 
4.2.b.4.c  restr  cts  use  of  L  criterion  to 
operating  eye  e  23  which  is  scheduled 
to  end  in  mid  April  2000. 

Before  issu.  nee  of  the  proposed 
license  amenc  ment,  the  Commission 
will  have  mac  e  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  :he  Commission's 
regulations. 

The  Comm  ssion  has  made  a 
proposed  deti  rmination  that  the 
amendment  r  (quest  involves  no 


significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below:' 

1.  Does  operation  of  the  facility  with  the 
proposed  amendment  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  extension  of  the  L  criterion  for  cycle 
24  does  not  change  the  results  of  the 
structural  testing  performed  in  1998.  The 
physical  characteristic  (undegraded  hardroU 
length)  of  the  pressure  boundary  definition 
also  does  not  change.  The  L  criterion  will 
continue  to  be  implemented  as  described  in 
the  original,  approved  amendment.  The 
conservatisms  upon  which  NRC  approval 
was  based  still  exist.  Therefore,  the 
conservatisms  still  provide  assurance  that 
safety  margins  will  continue  to  be  met  and 
uncertainties  will  remain  acceptably  low. 
Extending  the  use  of  the  L  criterion  does  not 
increase  the  probability  of  a  MSLB  [main 
steam  line  break]  event.  Based  on  the  above, 
it  may  be  concluded  that  application  of  the 
parent  tube  pressure  boundary  L  criterion 
through  cycle  24  will  not  result  in  a 
significant  increa.se  in  the  probability  of  an 
accident  previously  evaluated. 

The  conservatively  trounding  primary-to- 
secondary  MSLB  leak  rate  of  1  gpm  [gallons- 
per-minute],  which  was  approved  for  cycle 
23,  will  continue  to  be  applied  to  the 
calculation  for  postulated  MSLB  leakage  for 
cycle  24.  Application  of  this  leak  rate  to  the 
postulated  leakage  calculation  will  continue 
to  ensure  primary-to-secondary  leakage  will 
not  exceed  the  current  maximum  allowable 
during  a  MSLB  event.  Maintenance  of  the 
current  maximum  allowable  primary-to- 
secondary  leak  rate  during  a  MSLB  event 
ensures  off-site  doses  will  not  exceed  a  small 
fraction  of  10  CFR  100  and  control  room 
doses  will  not  exceed  GDC  [General  Design 
Criteria]  -19  criteria.  Therefore,  it  may  be 
concluded  that  the  application  of  the  parent 
lube  pressure  boundary  L  criterion  through 
cycle  24  will  not  increase  the  consequences 
of  an  accident  previously  evaluated. 

2.  Does  operation  of  the  facility  with  the 
proposed  amendment  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  extension  of  the  L  criterion  through 
cvcle  24  will  not  introduce  a  change  to  the 
design  basis  or  operation  of  the  plant.  Neither 
the  physical  characteristics  nor 
implementation  of  the  L  criterion  has  been 
changed.  As  determined  in  the  original  L 
criterion  submittal,  the  continued 
implementation  of  a  parent  tube  pressure 
boundary  does  not  effect  or  interact  with 


other  portions  of  the  reactor  coolant  system. 
Continued  implementation  of  the  L  criterion 
does  not  effect  any  other  tubes  outside  the 
repaired  area  or  any  other  components.  The 
qualification  testing  performed  in  1998 
remains  valid  and  supports  the  conclusion 
that  the  joint  retains  structural  integrity 
consistent  with  RG  [Regulatory  Guide] — 
1.121  and  leakage  integrity  with  regards  to  10 
CFR  [Code  of  Federal  Regulations]  100  and 
GDC-19.  Any  hypothetical  accident  as  a 
result  of  PTIs  [parent  tube  indications]  left  in 
ser\4ce  by  the  L  criterion  continues  to  be 
bounded  by  the  existing  tube  rupture 
analysis.  Therefore,  application  of  the  L 
criterion  through  cycle  24  will  not  create  the 
po.ssibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  operation  of  the  facility  with  the 
proposed  amendment  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  safety  factors  used  to  establish  the  L 
criterion  continue  to  be  consistent  with 
safety  factors  in  the  ASME  [American  Society 
of  Mechanical  Engineers]  Boiler  and  Pressure 
Vessel  Code  used  in  the  SG  [steam  generator] 
design.  Based  on  the  sleeve-to-tube  geometry, 
it  is  unrealistic  to  consider  that  application 
of  L  criterion  could  result  in  single  tube  leak 
rates  exceeding  the  normal  makeup  capacity 
during  normal  operating  conditions.  The 
performance  characteristics  of  postulated 
degraded  HE)  [hybrid  expansion  joint] 
sleeves  have  been  verified  through  testing  to 
retain  structural  integrity  and  preclude 
significant  leakage  during  both  normal 
operating  and  MSLB  conditions. 
Conservatisms  that  allowed  approval  of  the  L 
criterion  for  cycle  23  still  exist  and  apply  as 
discussed  in  the  safety  evaluation  of  this 
submittal.  Leakage  rates  determined  and 
approved  for  the  original  L  criterion 
submittal  will  continue  to  be  implemented. 
Therefore,  there  is  not  a  significant  reduction 
in  the  margin  of  safety  for  extension  of  the 
L  criterion  through  cycle  24. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  tht 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 


amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatorj' 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  conunents  received 
may  be  examined  at  the  NRC  Public 
Docimient  Room,  the  Gelman  Building, 
2126  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  25,  2000,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
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how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  Uie 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
natiu*  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended* 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 


If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  AttentioA: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  close  of  business  on 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.O. 
Box  1497,  Madison,  WI  53701-1497, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  22,  1999,  as 
supplemented  January  17,  2000,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
Claudia  M.  Craig, 

Chief,  Section  1,  Project  Directorate  ID. 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[PR  Doc.  00-1812  Filed  1-25-00;  8:45  am] 
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Notice  of  Conlsideration  of  Issuance  of 
Amendments,  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  of 
Determinatioh.  and  Opportunity  for  a 
Hearing 

The  Comm  ssion  has  made  a 
proposed  deti  srmination  that  the 
following  am  mdment  requests  involve 
no  sjgnificani  hazards  consideration. 
Under  the  Co  nmission's  regulations  in 
10  CFR  50.92  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  ami  sndment  would  not  (1) 
involve  a  sigi  lificant  increase  in  the 
probability  oi  consequences  of  an 
accident  prev  iously  evaluated;  or  (2) 
create  the  poi  sibility  of  a  new  or 
different  kin(  of  accident  from  any 
accident  pre\  iously  evaluated;  or  (3) 
involve  a  sigi  lificant  reduction  in  a 
margin  of  saf  Jty.  The  basis  for  this 
proposed  det  srmination  for  each 
amendment  i  equest  is  shown  below. 

The  Conrni  ission  is  seeking  public 
comments  or  this  proposed 
determinatio  i.  Any  comments  received 
within  30  da  ^s  after  the  date  of 
publication  c  f  this  notice  will  be 
considered  ii  i  making  any  final 
determinatio  a. 

Normally,  the  Commission  will  not 
issue  the  ami  mdment  until  the 


expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occiir  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Fhnt  North,  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Sti-eet,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  February  25,  2000.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
considt  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Sti'eet,  NW., 
Washington,  DC,  and  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http: 
//www.nrc.gov  (the  Electronic  Reading 
Room).  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 


designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 


a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  pennitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  ftilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the     - 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  {Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
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factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC.  and  electronically 
from  the  ADAMS  Public  Library, 
component  on  the  NRC  Web  site,  http: 
//www.nrc.gov  (the  Electronic  Reading 
Room). 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2.  Monroe  County, 
Michigan 

Date  of  amendment  request: 
December  17. 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  2.1.1.2  to 
incorporate  cycle-specific  safety  limit 
minimimi  critical  power  ratios 
(SLMCPRs)  for  the  core  that  will  be 
loaded  during  the  upcoming  refueling 
outage 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  license  amendment 
establishes  a  revised  SLMCPR  value  of  1.07 
for  two  recirculation  loop  operation  and  1.09 
for  single  recirculation  loop  operation.  The 
derivation  of  the  cycle-specific  SLMCPRs 
was  performed  using  NfRC  approved  methods 
and  uncertainties  described  in  Amendment 
Number  25  to  NEDE-24011-P-A  (GESTAR 
II)  and  Licensing  Topical  Reports  NEDC- 
32601P-A,  "Methodology  and  Uncertainties 
for  Safety  Limit  MCPR  Evaluations"  and 
NEDC-32694P-A.  "Power  Distribution^ 
Uncertainties  for  Safety  Limit  MCPR 
Evaluation." 

The  probability  of  an  evaluated  accident  is 
derived  from  the  probabilities  of  the 
individual  precursors  to  that  accident.  The 
consequences  of  an  evaluated  accident  are 
determined  by  the  operability  of  plant 
systems  designed  to  mitigate  those 
consequences.  Limits  have  been  established, 
consistent  with  NRC  approved  methods,  to 
ensure  that  fuel  performance  during  normal, 
transient,  and  accident  conditions  is 
acceptable. 

The  probability  of  an  evaluated  accident  is 
not  increased  by  revising  the  SLMCPR 
values.  The  change  does  not  require  any 
physical  plant  modifications  or  physically 
affect  any  plant  components.  Therefore,  no 
individual  precursors  of  an  accident  are 
affected. 

The  proposed  license  amendment 
establishes  a  revised  SLMCPR  that  ensures 


that  the  fuel  is  protected  during  normal 
operation  and  during  any  plant  transients  or 
anticipated  operational  occurrences. 
Specifically,  the  reload  analysis  demonstrates 
that  a  SLMCPR  value  of  1 .07.  (l  .09  for  single 
loop  operation)  ensures  that  less  than  0.1 
percent  of  the  fuel  rods  will  experience 
boiling  transition  during  any  plant  operation 
if  the  limit  is  not  violated. 

Based  on  (1)  the  determination  of  the  new 
SLMCPR  values  using  NRC  approved 
methods  and  uncertainties,  and  (2)  the 
operability  of  plant  systems  designed  to 
mitigate  the  consequences  of  accidents  not 
having  been  changed:  the  consequences  of  an 
accident  previously  evaluated  have  not  been 
increased. 

Therefore,  the  proposed  Technical 
Specification  change  does  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  license  amendment  involves 
a  revision  of  the  SLMCPR  from  1.11  to  1.07 
for  two  recirculation  loop  operation  and  &t)m 
1.13  to  1.09  for  single  loop  operation  based 
on  the  results  of  analysis  of  the  Cycle  8  core 
which  will  once  again  be  fully  loaded  with 
GEll  fuel.  Creation  of  the  possibility  of  a 
new  or  different  kind  of  accident  would 
require  the  creation  of  one  or  more  new 
precursors  of  that  accident.  New  accident 
precursors  may  be  created  by  modifications 
of  the  plant  configuration,  including  changes 
in  the  allowable  methods  of  operating  the 
facility.  This  proposed  license  amendment 
does  not  involve  any  modifications  of  the 
plant  configuration  or  changes  in  the 
allowable  methods  of  operation.  Therefore, 
the  proposed  Technical  Specification  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  &x)m  any  accident 
previously  evaluated. 

3.  The  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  license  amendment 
establishes  a  revised  SLMCPR  value  of  1 .07 
for  two  recirculation  loop  operation  and  1.09 
for  single  recirculation  loop  operation.  The 
derivation  of  these  revised  SLMCPRs  was 
performed  using  NRC  approved  methods  and 
uncertainties  described  in  Amendment 
Number  25  to  NEDE-24011-P-A  (GESTAR 
II)  and  Licensing  Topical  Reports  NEE)C- 
32601P-A,  "Methodology  and  Uncertainties 
for  Safety  Limit  MCPR  Evaluations"  and 
NEDC-3'2694P-A.  "Power  Distribution 
Uncertainties  for  Safety  Limit  MCPR 
Evaluation.'"  Use  of  these  methods  ensures 
that  the  resulting  SLMCPR  satisfies  the  fuel 
design  safety  criteria  that  less  than  0.1 
percent  of  the  fuel  rods  experience  boiling 
transition  if  the  safety  limit  is  not  violated. 
Based  on  the  assurance  that  the  fuel  design 
safety  criteria  will  be  met,  the  proposed 
licen.se  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFT?  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
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line.  The  standby  gas  treatment  system  is  not 
impaired  by  this  event,  and  the  calculated 
offsite  exposure  is  substantially  below  the 
guidelines  of  10  CFR  100.  Additionally, 
coolant  lost  from  such  a  break  is 
inconsequential  when  compared  to  the 
makeup  capabilities  of  the  feedwater  or  RCIC 
[reactor  core  isolation  cooling]  system.  The 
BWROG  report  concludes  that  the  risk  to  the 
public  with  the  extended  testing  interval  is 
several  orders  of  magnitudes  below  the 
general  public  annual  exposure  limits  in  10 
CFR  20.105. 

Although  not  expected  to  occur  as  a  result 
of  this  change,  the  postulated  failure  of  an 
EFCV  to  isolate  as  a  result  of  reduced  testing 
is  bounded  by  the  analysis  in  the  UFSAR. 
Therefore,  there  is  no  increase  in  the 
previously  evaluated  consequences  of  the 
rupture  of  an  instrument  line  and  there  is  no 
potential  increase  in  the  radiological 
consequences  of  an  accident  previously 
evaluated  as  a  result  of  this  change. 

2.  The  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposed  change  allows  a  reduced 
number  of  EFCVs  to  be  tested  each  operating 
cycle.  No  other  changes  in  requirements  are 
being  proposed.  Industry  operating 
experience  as  documented  in  the  BWROG 
report  provides  supporting  evidence  that  the 
reduced  testing  frequency  will  not  affect  the 
high  reliability  of  these  valves.  The  potential 
failure  of  an  EFCV  to  isolate  as  a  result  of  the 
proposed  reduction  in  test  frequency  is 
bounded  by  the  evaluation  of  an  instrument 
line  pipe  break  described  in  Subsection 
15.6.2  of  the  UFSAR.  This  change  is  not  a 
physical  alteration  of  the  plant  and  will  not 
alter  the  operation  of  the  structures,  systems 
and  components  as  described  in  the  UFSAR. 
Therefore,  a  new  or  different  kind  of  accident 
will  not  be  created. 

3.  The  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  consequences  of  a  postulated 
instrument  line  pipe  break  have  been 
evaluated  in  Subsection  15.6.2  of  the  UFSAR. 
The  evaluation  assumed  the  line 
instantaneously  and  circumferentially  breaks 
at  a  location  where  it  may  not  be  possible  to 
isolate  it  and  that  the  EFCV  fails  to  isolate  the 
break.  Therefore,  any  potential  failure  of  an 
EFCV  as  a  result  of  the  reduced  testing 
frequency  is  bounded  by  this  evaluation  and 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it  appears 
that  the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  John  Flynn,  Esq., 
Detroit  Edison  Company.  2000  Second 
Avenue,  Defroit,  Michigan  48226. 

NRC  Section  Chief  Claudia  M.  Craig 

Entergy  Operations,  Inc.,  Docket  No.  50-313, 
Arkansas  Nuclear  One,  Unit  No.  1 ,  Pope 
County.  Arkansas 

Date  of  amendment  request:  August  18, 
1999. 


Description  of  amendment  request;  The 
proposed  change  would  amend  Technical 
Specification  3.5.3  and  its  associated  Bases  to 
reflect  a  change  in  the  reactor  coolant  system 
(RCS)  low  pressure  setpoint  for  Arkansas 
Nuclear  One,  Unit  1  (ANO-1).  The  RCS  low 
pressure  setpoint  has  been  adjusted  in  the 
conservative  direction  to  account  for  both  the 
uncertainties  associated  with  the  actual  value 
and  the  current  number  of  plugged  steam 
generator  tubes. 

Basis  for  proposed  no  significant  hazards 
consideration  determination:  As  required  by 
10  CFR  50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant  hazards 
consideration,  which  is  presented  below: 

An  evaluation  of  the  proposed  change 
has  been  performed  in  accordance  with 
10  CFR  50.91(a)(1)  regarding  no 
significant  hazards  considerations  using 
the  standards  in  10  CFR  50.92(c).  A 
discussion  of  these  standards  as  they 
relate  to  this  amendment  request 
follows: 


Criterion  1— Does  Not  Involve  a 
Significant  Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated 

The  proposed  change  to  raise  the 
current  technical  specification  (TS) 
ESAS  [Engineered  Safeguards  Actuation 
Signal]  setpoint  for  low  RCS  pressure 
does  not  require  new  hardware  or 
physical  equipment  modifications  to  the 
plant  design.  By  raising  the  setpoint,  a 
more  prompt  actuation  of  associated 
safeguards  equipment  will  be  achieved 
for  the  accident  scenarios  previously 
analyzed  in  the  AN0-1  Safety  Analyses 
Report  (SAR).  A  more  expeditious 
actuation  will  ensure  a  more  timely 
response  to  the  accident  and  serve  to 
potentially  decrease  the  consequences  , 
of  an  accident.  The  RCS  Pressure  LO  LO 
[Low  Low]  alarm  setpoint  has  also  been 
raised  and  applicable  procedures 
revised  to  provide  the  operator 
sufficient  time  to  bypass  the  actuation 
during  controlled  plant  maneuvers. 

Therefore,  the  raising  of  the  low  RCS 
pressure  ESAS  setpoint  from  1526  psig 
[pounds  per  square  inch,  guage]  to  1585 
psig  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated 

The  proposed  change  is  relevant  to 
accident  response  and  mitigation  and 
has  no  [ajffect  on  accident  initiation.  An 
inadvertent  actuation  of  the  HPI  [high 
pressure  injection]  system  could  result 
in  pressurizing  the  RCS  to  the  point 
where  a  pressurizer  safety  valve  could 
open  and  subsequently  fail  to  close, 
resulting  in  a  loss  of  coolant  accident. 
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However,  this  event  remains  unaffected 
for  normal  power  operations  and 
requires  discussion  of  depressurization 
events  only,  such  as  a  planned 
cooldown,  when  an  inadvertent 
actuation  could  occur  earlier  due  to  the 
proposed  higher  setpoint.  This  concern 
is  mitigated  by  the  increase  of  the  RCS 
Pressure  LO  LO  alarm  setpoint  from 
approximately  1550  psig  to  1640  psig, 
thus  providing  the  operator  ample  time 
to  bypass  the  low  RCS  pressure  ESAS 
setpoint  prior  to  inadvertent  actuation. 
Therefore,  no  new,  previously 
unevaluated  event  has  been  introduced 
relating  to  the  inadvertent  actuation  of 
HP!  components  due  to  the  proposed 
change. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

Criterion  3 — Does  Not  Involve  a 
Significant  Reduction  in  the  Margin  of 
Safety 

The  proposed  change  conservatively 
raises  the  existing  low  RCS  pressure 
ESAS  setpoint  to  a  new  value  using 
existing  installed  equipment.  The  new 
value  provides  protection  for  the  entire 
spectnun  of  break  sizes  based  on 
applicable  evaluations  and  considers 
the  effects  of  projected  steam  generator 
tube  plugging  activities.  The  setpoint  is 
also  sufficiently  below  normal  operating 
pressure  to  aid  in  preventing  spurious 
initiation. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

Therefore,  based  on  the  reasoning 
presented  above  and  the  previous 
discussion  of  the  amendment  request, 
Entergy  Operations,  Inc.  has  determined 
that  the  requested  change  does  not 
involve  a  significant  hazards 
consideration. 

The  Nuclear  Regulatory  Conunission 
(NRC)  staff  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations.  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Units  1  and  2  {ANO-1&-2),  Pope 
County,  Arkansas 

Date  of  amendment  request: 
November  16, 1999. 


Description  of  amendment  request: 
The  proposed  changes  to  the  Arkansas 
Nuclear  One,  Units  1  and  2  (ANO-1  and 
ANO-2),  Technical  Specifications  (TSs) 
and  associated  Bases  would  provide  a 
30-day  allowable  outage  time  (AOT)  for 
Startup  Transformer  No.  2  (SU#2)  which 
is  an  offsite  power  source  shared  by 
both  units.  This  30-day  AOT  would  be 
used  infrequently  for  die  purpose  of 
performing  preventative  maintenance 
on  the  transformer  to  increase  iL» 
reliabihty.  The  current  TS  constraints 
would  require  both  imits  to  be  in  cold 
shutdown  in  order  to  perform  this 
maintenance.  In  addition,  chemges  have 
been  requested  to  the  requirements 
associated  with  demonstrating  the 
operability  of  the  emergency  diesel 
generators  to  increase  the  reliability  of 
this  power  supply. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

An  evaluation  of  tiie  proposed  changes  has 
been  performed  in  accordance  with  10  CFR 
50.91(a)(1)  regarding  no  signlBcant  hazards 
considerations  using  the  standards  in  10  CFR 
50.92(c).  A  discussion  of  these  standards  as 
they  relate  to  this  amendment  request 
follows: 

Criterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated 

Based  on  existing  methodologies, 
guidance,  and  procedures  utilized  at  ANO, 
including  required  assessments  of  risk 
associated  with  any  signiflcant  maintenance 
activity,  the  provision  of  a  30-day  AOT  for 
preplanned  preventative  maintenance  on 
SU#2  is  acceptable.  The  resultiiig  increase  in 
overall  risk  was  considered  to  fall  into  NRC 
Risk  Region  III  ("Very  Small  Change"). 
Additionally,  removal  of  SU#2  from  service 
in  any  plant  mode  of  operation  has  been 
previously  evaluated  and  found  acceptable 
given  the  existing  guidance  and  regulations 
associated  with  of^ite  power  sources. 

Five  offsite  power  feeds  are  available  to  the 
ANO  switchyard  with  no  more  than  two  of 
the  feeds  in  close  proximity  to  one  another 
for  a  given  length,  except  within  the 
switchyard  itself.  Failure  of  one  feed, 
regardless  of  the  cause,  will  result  in  no  more 
than  one  additional  failure,  leaving  at  least 
three  offsite  power  sources  yet  available, 
assuming  the  failure  remains  outside  the 
ANO  switchyard.  For  events  that  pose  a 
threat  within  the  ANO  switchyard,  four 
redundant  Class  IE  EDGs  (emergency  diesel 
generators)  and  one  Alternate  AC  [alternating 
current]  diesel  generator  are  capable  of 
supply  power  to  the  units.  Upon  loss  of  the 
remaining  offsite  power  transformer  of  a  unit 
which  may  be  off-line,  ofiisite  power  may  be 
restored  via  backfeed  operations  from  the 
Main  Transformers  to  the  Unit  Auxiliary 
transformer  to  supply  in-house  loads.  This 


ensures  the  availability  of  redundant  power 
sources,  including  the  applicable 
contingencies  established  during  safety- 
related  equipment  maintenance  performed  at 
ANO,  are  sufficient  in  maintaining  safe  unit 
operations  during  preplanned  preventative 
maintenance  on  SU#2  transformer.  Therefore, 
providing  a  30-day  AOT  for  preplanned 
preventative  maintenance  on  SU#2,  not  to  be 
applied  more  than  once  in  any  10-year 
period,  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

The  elimination  of  excessive  EDO 
operability  demonstrations  (cold  starts) 
during  periods  when  another  required  power 
source  is  inoperable  acts  to  enhance  overall 
EDO  reliability  and  is  consistent  with 
guidance  provided  in  NRC  Generic  Letter  84- 
15  "Proposed  Staff  Actions  to  Improve  and 
Maintain  Diesel  Generator  Reliability"  and 
the  Revised  Standard  Technical 
Specifications  (NUREG-1430  and  -1432). 
Verification  of  the  operability  of  the 
remaining  EDG  will  be  performed  within  24 
hours  should  the  failure  mechanism  that 
caused  the  inoperability  of  the  redundant 
EDG  be  concluded  to  be  a  common  cause 
type  feilure.  The  start  test  in  the  latter  case 
acts  to  ensure  that  an  EDG  source  remains 
available  when  the  cause  of  the  failure  of  the 
redimdant  EDG  might  impact  the  remaining 
EDG. 

Therefore,  eliminating  excessive  EDG  cold 
starts  does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  any 
accident  previously  evaluated. 

Criterion  2— Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  fh)m 
any  Previously  Evaluated 

The  removal  of  SU#2  from  service  to 
support  needed  maintenance  activities  has 
been  previously  evaluated  for  all  modes  of 
plant  operation.  Extending  the  current  AOT 
to  30  days  on  a  limited  basis  does  not  result 
in  any  new  accident  initiator.  The  EDGs  are 
not  considered  accident  initiators,  but  are 
designed  to  support  mitigation  of  accident 
scenarios.  The  elimination  of  excessive  EDG 
cold  starts  acts  to  enhance  overall  EDG 
reliability  and  has  no  effect  on  accident 
development. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety 

The  associated  probabilistic  risk 
assessments  indicate  that  the  proposed  30- 
day  AOT  for  SU#2  does  not  involve  a 
significant  increase  in  overall  site  risk,  nor 
reduce  the  margin  to  safety.  Thorough 
contingency  action  planning,  which  acts  to 
maintain  the  operability  of  other  equipment 
important  to  safety  during  the  SU#2 
maintenance  window,  additionally  acts  to 
ensure  the  margin  to  safety  is  maintained. 
The  EDGs  are  important  to  safety  in  that  they 
are  designed  to  supply  power  to  safety 
system  components  and  equipment  during  a 
loss  of  offsite  power.  The  elimination  of 
excessive  cold  starts  of  the  EDGs  acts  to 
enhance  the  overall  reliability  of  the  EDGs 
and,  therefore,  proper  mitigation  of  accident 
scenarios  is  likewise  enhanced. 
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this  action  at  a  20  minute  delay  to  be 
consistent  with  the  Loss  of  Coolant  Accident 
(LOCA)  analysis. 

Furthermore,  an  error  was  discovered  in 
one  of  the  FHA  calculations.  The  release  rate 
assumed  in  the  analysis  did  not  ensure  that 
the  RG  1.25  assumption  of  a  2-hour  release 
was  preserved.  The  error  is  the  result  of  an 
inherent  bias  in  the  secondary  mixing  effects 
in  the  dose  calculation.  The  results  continue 
to  be  bounded  by  the  guidance  contained  in 
SRP  15.7.4  and  RG  1.25. 

Reanalysis  showed  that  the  release  rate 
error,  compounded  with  the  other  changes 
discussed  above,  resulted  in  calculated  doses 
greater  thsm  those  currently  found  in  the  RBS 
USAR.  In  addition,  some  of  the  doses  were 
also  greater  than  those  presented  in  the 
Amendment  85  submittal.  However,  the 
licensee  has  stated  that  the  results  of  the 
revised  analyses  remain  "well  within"  10 
CFR  100,  the  guidance  contained  in  SRP 
15.7.4,  and  RG  1.25.  Since  the  analyses 
results  are  above  those  reported  in  the  RBS 
USAR,  the  criterion  of  10  CFR  50.59{a)(2)(i) 
is.  therefore,  satisfied.  Accordingly,  the 
licensee  has  concluded  that  these  changes 
involve  an  unreviewed  safety  question. 

Basis  for  proposed  no  significant  hazards 
consideration  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant  hazards 
consideration,  which  is  presented  below: 

1.  The  proposed  changes  do  not 
significcmtly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  analyses  changes  described  by  this 
proposed  change  to  the  USAR  are  not 
initiators  to  events,  and,  therefore,  do  not 
involve  the  probability  of  an  accident.  The 
changes  to  the  FHA  calculations  for 
radiological  doses  following  a  FHA  reflect 
the  current  operating  strategies  and  make  the 
analyses  consistent.  These  changes  included: 

•  accounting  for  the  impact  of  extended 
bumup  fuel, 

•  addressing  a  change  to  the  control  room 
atmospheric  dispersion  factors  assumed  in 
the  analysis,  and 

•  revising  the  Radial  Peaking  Factor  (RPF) 
used  in  the  analysis.  Current  core  design 
strategies  could  lead  to  a  RPF  higher  [than] 
that  assumed  in  Regulatory  Guide  1.25. 

The  TRANSACT  code  is  used  for  offsite 
dose  and  control  room  dose  calculations.  The 
TRANSACT  code  is  derived  from  the  TACT 
V  code  documented  in  NUREG/CR-5109. 
RBS  has  benchmarked  the  TRANSACT  code 
as  discussed  in  the  request  dated  August  17, 
1995,  (RBG-41728)  which  resulted  in  the 
NRC  granting  Amendment  85. 

The  revisions  to  the  FHA  are  used  to 
establish  operational  conditions  where 
specific  activities  represent  situations  where 
significant  radioactive  releases  can  be 
postulated.  These  operational  conditions 
include: 


•  initial  fuel  movement  in  the  Fuel 
Building  24  hours  after  shutdown, 

•  fuel  movement  in  Primary  Containment 
after  80  hours  with  leakrate  testing  being 
conducted,  and 

•  fuel  movement  in  Primary  Containment 
with  the  Primary  Containment  open. 

Because  the  analyses  affected  by  the 
changes  are  not  considered  an  initiator  to  any 
previously  analyzed  accident,  these  changes 
cannot  increase  the  probability  of  any 
previously  evaluated  accident.  Therefore, 
this  change  does  not  increase  the  probability 
of  occurrence  of  an  accident  evaluated 
previously  in  the  safety  analysis  report 
(SAR). 

This  proposed  change  to  the  USAR  does 
increase  the  consequences  of  an  accident,  but 
the  increase  is  within  all  regulatory  limits 
and  guidance.  While  the  calculated  off-site 
and  control  room  doses  of  a  FHA  did 
increase,  the  dose  consequences  remain 
below  the  regulatory  limits  of  10  CFR  100 
and  10  CFR  50,  Appendix  A,  GDC  (General 
Design  Criterionl-19  as  approved  per 
NUREG-0989,  and  the  guidance  contained  in 
SRP  15.7.4  of  less  than  25%  of  the  10  CFR 
100  limits.  The  cause  of  these  events  remains 
the  failure  of  the  fuel  assembly  lifting 
mechanism.  These  analyses  demonstrated 
that  for  the  worst  case  bundle  drop,  the 
regulatory  dose  guidelines  of  SRP  15.7.4 
continue  to  be  satisfied  for  the  required 
decay  periods. 

This  change  accounts  for  the  potential 
effects  of  current  fuel  design  and  operating 
strategies  including  increased  bumup  of  fuel, 
increased  iodine-131  fraction  released.  Main 
Control  Room  ventilation  system  operation, 
and  release  rate  timing  assumptions. 
Reanalysis  of  the  off-site  dose  calculation 
demonstrates  that  the  revised  doses  are 
increased  but  remain  less  than  the  regulatory 
limits  of  10  CFR  100  and  within  the  guidance 
of  SRP  15.7.4.  Therefore,  this  change  does 
not  significantly  increase  the  consequences 
pf  an  accident  previously  evaluated  in  the 
SAR. 

The  proposed  changes,  in  conjunction  with 
existing  administrative  controls,  bound  the 
conditions  of  the  current  design  basis  fuel 
handling  accident  analysis.  The  analysis  also 
concludes  the  limiting  offsite  radiological 
consequences  are  well  within  the  acceptance 
criteria  of  NUREG[-l0800,  Section  15.7.4  and 
10  CFR  50.  Appendix  A.  GDCH19.  The 
analysis  is  also  conducted  in  a  conservative 
manner  containing  margins  in  the  calculation 
of  mechanical  analysis,  iodine  inventory,  and 
iodine  decontamination  factor.  Each  of  these 
conservatisms  will  further  decrease  the 
consequences.  Therefore,  the  proposed 
changes  do  not  significantly  increase  the 
probability  or  consequences  of  any 
previously  evaluated  accident. 

2.  The  proposed  changes  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previous[ly]  analyzed. 


This  change  does  not  involve  initiators  to 
any  events  in  the  SAR,  nor  does  the  activity 
create  the  possibiHty  for  any  new  accidents. 
Rather,  this  change  is  a  resuh  of  the 
evaluation  of  the  most  limiting  FHA,  which 
can  occur  at  River  Bend. 

The  proposed  changes  to  the  dose  analyses 
are  consistent  with  previous  limits,  only 
revising  previous  evaluations  to  account  for 
current  operating  strategies  and  assumptions. 
These  changes  included: 

•  accounting  for  the  impact  of  extended 
burnup  fuel, 

•  addressing  a  change  to  the  control  room 
atmospheric  dispersion  factors  assumed  in 
the  analysis,  and 

•  revising  the  Radial  Peaking  Factor  (RPF) 
used  in  the  analysis.  Current  core  design 
strategies  could  lead  to  a  RPF  higher  (than) 
that  assumed  in  Regulatory  Guide  1.25. 

The  radiological  consequences  remain 
within  accepted  limits  of  10  CFR  100  and 
guidance  of  the  Standard  Review  Plan 
(NUREG-0800)  Section  15.7.4.  Therefore, 
these  changes  are  consistent  with  the  design 
basis  analysis.  The  proposed  changes  do  not 
introduce  any  new  modes  of  plant  operation 
and  do  not  involve  physical  modifications  to 
the  plant.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previous[lyl  analyzed. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  dose  consequences  are  calculated  in 
accordance  with  regulatory  guidance  found 
in  Regulatory  Guide  1.25  and  the  SRP 
ISjection  15.7.4.  The  RBS  analyses 
conservatively  assumed  that  failures  are 
consistent  with  those  in  the  standard  General 
Electric  GESTAR  II.  These  analyses  result  in 
a  bounding  number  of  fuel  failures.  The  RBS 
analyses  are  also  consistent  with  those 
approved  by  the  NRC  (Nuclear  Regulatory 
Commission]  in  support  of  Technical 
Specification  Amendments  35  and  85  to  the 
River  Bend  Station  license  (NPF-^7).  The 
radiological  dose  consequences  resulting 
from  these  failures  are  therefore  analyzed 
using  accepted  methods  and  criteria.  In 
addition,  the  analy.ses  contain  known 
conservatisms  and  margins  to  ensure  the 
results  will  remain  bounding. 

The  revised  limits  are  used  to  establish 
operational  conditions  where  specific 
activities  represent  situations  where 
significant  radioactive  releases  can  be 
postulated.  These  operational  conditions  are 
consistent  with  the  design  basis  analysis  and 
are  established  such  that  the  radiological 
consequences  are  at  or  below  the  current 
regulatory  limits  and  guidance.  Safety 
margins  and  analytical  conservatisms  have 
been  evaluated  and  are  well  understood. 
Conservative  methods  of  analysis  are 
maintained  through  the  use  of  accepted 
methodology  and  benchmarking  the 
proposed  methods  to  previous  analysis. 
Margins  are  retained  to  ensure  that  the 
analysis  adequately  bounds  all  postulated 
event  scenarios.  The  proposed  change  only 
eliminates  some  excess  conservatism  from 
the  analysis. 

In  addition,  EOI  (Entergy  Operations,  Inc.] 
has  implemented  NUMARC  (Nuclear 
Management  and  Resources  Council  (now 
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NEI)]  91-06  guidelines  for  shutdown 
operations  at  RBS.  Shutdown  Operations 
Protection  Plan  and  Primary-Secondary 
Containment  Integrity  procedures  presently 
include  guidance  for  closure  of  the 
containment  hatch  and  other  significant 
openings  in  containment,  in  addition  to  the 
requirements  contained  in  the  license  and 
design  basis.  This  additional  protection  will 
enhance  the  ability  to  limit  offsite  effects. 
Acceptance  Umits  for  the  fuel  handling 
accident  are  provided  in  10  CFR  100  with 
additional  guidance  provided  in  NUREG(- 
]0800,  Section  15.7.4.  The  proposed  changes 
continue  to  ensure  that  the  whole-body  and 
th\Toid  doses  at  the  exclusion  area  and  low 
population  zone  boundaries,  as  well  as 
control  room  doses,  are  below  the 
corresponding  regulatory  limits.  These 
margins  are  unchanged,  therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  commission  has  provided  guidance 
concerning  the  application  of  the  standards 
of  10  CFR  50.92  by  providing  certain 
examples  (51  FR  7751,  March  6,  1986)  of 
amendments  that  are  not  considered  likely  to 
involve  a  significant  hazards  consideration. 
This  proposed  amendment  is  very  similar  to 
example  (vi): 

(vi)  A  change  which  either  may  result  in 
some  increase  to  the  probability  or 
'consequences  of  a  previously-analyzed 
accident  or  may  reduce  in  some  way  a  safety 
margin,  but  where  the  results  of  the  change 
are  clearly  within  all  acceptable  criteria  with 
respect  to  the  system  or  component  specified 
in  the  Standard  Review  Plan:  for  example,  a 
change  resulting  from  the  application  of  a 
small  refinement  of  a  previously  used 
calculational  model  or  design  method. 
As  we  have  shown  in  the  preceding 
discussion,  this  refinement  to  the  FHA  dose 
calculation  results  in  a  small  increase  to  the 
consequences  of  a  previously  analyzed 
accident,  but  the  results  of  the  change  remain 
clearly  within  the  guidelines  of  10  CFR  100, 
Appendix  A,  GDC(-]19,  and  the  guidance  of 
SRP  (S]ection  15.7.4,  without  reducing  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq..  Winston  &  Strawn. 
1400  L  Street.  NW..  Washington.  DC 
20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1.  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
December  20, 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  River  Bend  Station  (RBS) 


Technical  Specification  (TS)  3.6.1.3, 
"Primary  Containment  Isolation  Valves 
(PCIVs),"  to  allow  the  IncUned  Fuel 
Transfer  System  (IFTS)  primary 
containment  isolation  blind  flange  to  be 
removed  during  MODE  1,  2,  or  3.  In  its 
application,  the  RBS  licensee  stated 
that,  with  the  blind  flange  removed  and 
certain  restrictions  and  administrative 
controls  in  place,  the  IFTS  penetration 
would  not  represent  an  imcontroUed 
breach  of  the  containment  boundary  and 
that  the  containment  isolation  function 
would  continue  to  be  provided  through 
implementation  of  these  additional 
controls. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  permits  removal  of 
the  blind  flange  on  the  Inclined  Fuel  Transfer 
System  (IFTS)  when  primary  containment 
operability  is  required  in  MODEIS]  1,  2,  and 
3.  This  will  permit  operation  of  the  IFTS 
while  the  plant  is  operating.  With  respect  to 
the  probability  of  an  accident,  this  aspect  of 
the  containment  structure  does  not  directly 
interface  with  the  reactor  coolant  pressure 
boundary.  The  removal  of  this  blind  flange 
does  not  involve  modifications  to  plant 
systems  or  design  parameters  that  could 
contribute  to  the  initiation  of  any  accidents 
previously  evaluated.  Operation  of  IFTS  is 
unrelated  to  the  operation  of  the  reactor,  and 
there  is  no  aspect  of  IFTS  operation  that 
could  lead  to  or  contribute  to  the  probability 
of  occurrence  of  an  accident  previously 
evaluated.  Removal  of  the  blind  flange  and 
operation  of  IFfS  does  not  result  in  changes 
to  procedures  that  could  impact  the 
occurrence  of  an  accident. 

With  respect  to  the  issue  of  consequences 
of  an  accident,  the  function  of  the 
containment  is  to  mitigate  the  radiological 
consequences  ofa  loss  of  coolant  accident 
(LOCA)  or  other  postulated  events  that  could 
result  in  radiation  being  released  from  the 
fiiel  inside  containment.  While  the  proposed 
change  does  not  change  the  plant  design,  it 
does  permit  alteration  of  the  contairmient    ' 
boundary  for  the  IFTS  penetration.  Altering 
the  containment  boundary  in  this  case  [i.e., 
removing  the  blind  flange)  results  in  some 
IFTS  components  possibly  being  subjected  to 
containment  pressure  in  the  event  of  a  LOCA. 
However,  the  additional  post-accident  peak 
pressure  load  to  be  imposed  upon  the 
components  in  the  IFTS  if  the  blind  flange 
is  removed  is  a  small  fraction  of  their  design 
capability.  Therefore,  they  are  considered  an 
acceptable  barrier  to  prevent  uncontrolled 
release  of  post-accident  fission  products  for 
this  proposed  change. 

The  proposed  change  required  examination 
of  two  potential  leakage  pathways.  The  lai;ger 
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insertion  of  positive  or  negative  reactivity,  or 
any  other  accidents  different  from  and  not 
bounded  by  those  previously  evaluated. 

Therefore,  the  proposed  change  does  not 
result  in  creating  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  provided  the  bottom 
gate  valve  remains  closed  during  MODE  1,  2, 
or  3  operation. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  change  involves  the 
realignment  of  the  primary  containment 
boundary  by  removing  the  blind  flange 
which  is  a  passive  component.  The  margin  of 
safety  that  has  the  potential  of  being 
impacted  by  the  proposed  change  involves 
the  dose  consequences  of  postulated 
accidents  which  are  directly  related  to 
potential  leakage  through  the  primary 
containment  boundary.  The  potential  leakage 
pathways  due  to  the  proposed  change  have 
been  reviewed,  and  leakage  can  only  occur 
from  the  administratively  controlled  IFTS 
transfer  tube  drain  piping,  and  from  the  IFTS 
transfer  tube  itself.  A  dedicated  individual 
will  be  designated  to  provide  timely  isolation 
of  this  drain  piping  during  the  duration  of    , 
time  when  this  proposed  change  is  in  effect. 
The  conservatively  calculated  dose  which 
might  be  received  by  the  designated 
individual  while  isolating  the  drain  piping  is 
calculated  to  be  3.8  rem  TEDE  (total  effective 
dose  equivalent],  which  remains  within  the 
guidelines  of  General  Design  Criterion  (GDC) 
19  (10  CFR  50,  Appendix  A,  Criterion  19). 
Furthermore,  the  drain  piping  isolation  valve 
will  be  added  to  the  Primary  Containment 
Leakage  Rate  Testing  Program  (Technical 
Specification  5.5.13)  to  ensure  that  leakage 
from  the  piping  and  components  located 
outboard  of  the  blind  flange  will  be 
maintained  consistent  with  the  leakage  rate 
assumptions  of  the  accident  analysis. 

Studies  of  the  capability  of  the  IFTS  system 
to  wilhjtand  containment  pressurization 
under  severe  accident  conditions  have  been 
conducted.  These  studies  conclude  that  IFTS, 
including  the  transfer  tube  and  its  valves,  has 
a  capability  to  withstand  beyond  design  basis 
severe  accident  containment  pressures  which 
is  greater  than  that  of  the  containment 
structure  itself.  The  RBS  Emergency 
Operating  Procedures  (EOPs)  are  based  on  an 
ultimate  containment  failure  pressure 
capability  of  53  psig  [pounds  per  square 
inch — gauge],  which  represents  a  margin  of 
safety  of  38  psi  above  the  15  psig 
containment  design  pressure.  This  margin  of 
.safety  is  not  impacted  with  the  IFTS  blind 
flange  removed  as  long  as  the  IFTS  bottom 
valve  remains  closed.  This  capability  to 
withstand  containment  pressurization  under 
severe  accident  conditions  envelops  other 
non-DBA  LOCA  scenarios,  such  as  the  small 
break  LOCA.  For  the  large  break  LOCA, 
additional  defense-in-deplh  is  provided  by 
maintaining  a  water  seal  greater  than  P  j 
above  the  outlet  of  the  IFTS  transfer  tube  in 
the  lower  pool. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  has  reviewed  the  licensee's 


analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations  Inc..  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.Charles  Parish.  Louisiana 

Date  of  amendment  request:  July  15, 
1999  (NPF-38-216). 

Description  of  amendment  request: 
One  proposed  change  adds  a  Technical 
Specification  (TS)  Bases  Control 
Program  to  the  Waterford  3  TS 
Administrative  Controls  Section, 
modeled  after  the  guidelines  contained 
in  NUREG-1432.  Additionally,  the 
proposed  change  corrects  an  editorial 
error  identified  in  the  TS  following 
issuance  of  Amendment  146,  dated 
October  19,  1998. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  The  proposed  changes  to  the 
Waterford  3  [Waterford  Steam  Electric 
Station,  Unit  3]  Technical  Specifications  add 
a  TS  Bases  Control  Program  and  correctly 
reference  the  appropriate  document  where 
administrative  controls  were  relocated.  The 
TS  Bases  Control  Program  will  provide 
administrative  controls  that  ensure  changes 
to  the  TS  Bases  are  appropriately  reviewed 
and  consistent  with  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  addition  of 
the  proposed  program  does  not  affect  any 
accident  initiator  or  mitigation  of  any  events 
analyzed  in  Chapter  15  of  the  UFSAR.  Also, 
neither  change  has  any  affect  on  the 
operation  of  any  structures,  systems,  or 
components  or  the  assumptions  of  any 
accident  analyses. 

The  TS  Bases  Control  Program  will  ensure 
that  any  change  to  the  Bases  that  involves  an 
unreviewed  safety  question  will  receive  prior 
Nuclear  Regulatory  Commission  approval. 
Changing  the  reference  to  the  Quality 
Assurance  Program  Manual  (QAPM)  for  the 
item  relocated  to  the  QAPM  is  purely 
administrative. 
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Therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  The  proposed  changes  to  the 
Waterford  3  TS  add  a  TS  Bases  Control 
Program  and  correctly  reference  the 
appropriate  document  where  administrative 
controls  were  relocated.  The  addition  of  a  TS 
Bases  Control  Program  represents  an 
administrative  function  performed  under 
existing  regulatory  controls  consistent  with 
10  CFR  50.59.  The  proposed  change  to 
reference  the  appropriate  document  where  an 
administrative  control  was  relocated  is 
purely  administrative  in  nature.  The  change 
merely  corrects  the  Technical  Specifications 
wording  to  reflect  the  actual  location  of  the 
record  retention  requirements  for  records  of 
reviews  performed  on  changes  to  the  Process 
Control  Plan  (PCP)  and  Offsite  Dose 
Calculation  Manual  (ODCM)  in  the  QAPM. 
These  proposed  changes  do  not  involve  a 
change  in  plant  design  or  affect  the 
configuration  or  operation  of  any  structure, 
system,  or  component,  nor  does  it  involve 
any  potential  initiating  events  that  would 
create  any  new  or  different  kind  of  accident. 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  The  proposed  changes  to  the 
Waterford  3  TS  add  a  TS  Bases  Control 
Program  and  correctly  reference  the  '' 

appropriate  document  where  administrative 
controls  were  relocated.  The  addition  of  a  TS 
Bases  Control  Program  is  an  administrative 
change  and  has  no  [ajffect  on  a  margin  of 
safety,  as  defined  by  Section  2  of  the  TS.  The 
only  [alffect  of  the  TS  Bases  Control  Program 
is  to  establish  controls  over  how  TS  Bases 
changes  are  reviewed  and  implemented 
consistent  with  10  CFR  50.59. 

The  proposed  change  to  a  reference  in  the 
Administrative  Controls  section  merely 
corrects  the  TS  wording  to  reflect  the  actual 
location  of  the  record  retention  requirements 
for  records  of  reviews  performed  on  changes 
to  the  PCP  and  ODCM  in  the  QAPM. 

These  proposed  changes  do  not  involve  a 
change  in  plant  design  or  have  any  affect  on 
the  plant  protective  barriers.  Therefore,  the 
proposed  changes  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it  appears 
that  the  three  standards  of  10  CFR  50.92(c) 


are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  N.  S.  Reynolds, 
Esquire,  Winston  &  Strawn  1400  L  Street 
NW.,  Washington,  DC  20005-3502. 

NEC  Section  Chief.  Robert  A.  Gramm. 

Entergy  Operations  Inc.,  Docket  No.  50-382, 
Waterford  Steam  Electric  Station,  Unit  3,  St. 
Charles  Parish,  Louisiana 

Date  of  amendment  request;  July  15, 1999 
(NPF-38-217). 

Description  of  amendment  request:  The 
proposed  change  creates  a  new  Technical 
Specification  (TS)  for  the  Main  Feedwater 
Isolation  Valves  Section  modeled  after  the 
guidelines  of  TS  3.7.3  in  NlJREG-1432. 
Additionally,  the  letter  provides  for  Nuclear 
Regulatory  Commission  (NRC)  Staff  review  of 
an  unreviewed  safety  question  regarding  the 
crediting  of  the  Reactor  Trip  Override  feature 
and  Auxiliary  Feedwater  Pump  high 
discharge  pressure  trip  as  assisting  the 
operation  of  the  Main  Feedwater  Isolation 
Valves  during  their  required  safety  function, 
to  close  on  a  Main  Steam  Isolation  Signal. 

Basis  for  proposed  no  significant  hazards 
consideration  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant  hazards 
consideration,  which  is  presented  below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  The  proposed  change  to  add  the 
Main  Feedwater  Isolation  Valves  (MFIVs)  to 
the  Technical  Specifications  (TS)  and 
provide  an  allowed  outage  time  of  72  hours 
with  appropriate  required  ACTIONS  does  not 
affect  the  operation  of  any  structures, 
systems,  or  components  or  the  assumptions 
of  any  accident  analyses.  The  MFIVs  are 
primarily  designed  to  mitigate  the 
consequences  of  a  Main  Steam  Line  Break 
(MSLB),  and  the  Feedwater  Line  Break 
(FWLB).  This  TS  change  ensures  the  5 
second  closure  time  currently  assumed  in  the 
Waterford  3  [Waterford  Steam  Electric 
Station,  Unit  3]  analysis,  thus  it  preserves  the 
current  analysis.  Hence,  the  consequences  of 
accidents  previously  evaluated  do  not 
change.  Therefore,  this  change  does  not 
involve  an  increase  in  the  consequences  of    ' 
any  accident  previously  evaluated.  Adding 
the  MFIVs  to  the  TS  will  not  initiate  an 
accident.  Providing  a  TS  and  allowed  outage 
time  makes  no  changes  to  the  plant  and,  thus, 
no  increase  in  the  probability  of  any  accident 
previously  evaluated. 

The  accidents/events  that  may  be  affected 
by  the  proposed  resolution  to  credit  the 
Reactor  Trip  Override  (RTO)  circuitry  for  the 
Steam  Generator  [SG]  Feed  Pumps  (SGFPs) 


during  SGFP  operation  and  the  crediting  of 
the  Auxiliary  Feedwater  (AFW)  pump  high 
discharge  pressure  trip  during  AFW  pump 
operation  are  the  MSLB  and  the  FWLB. 

The  crediting  of  the  RTO  circuitry  for  the 
SGFPs  and  the  crediting  of  the  AFW  pump 
trip  will  not  affect  the  probability  of 
occurrence  of  a  MSLB  or  FWLB.  Neither  the 
SGFPs  nor  the  AFW  pump  are  initiators  of 
either  line  break. 

The  crediting  of  the  RTO  circuitry  for  the 
SGFPs  and  the  crediting  of  the  AFW  pump 
trip  will  not  adversely  affect  the 
consequences  of  a  MSLB  or  FWLB. 
Ultimately,  the  RTO  feature  allows  more 
reliable  MFIV  closure  by  reducing  the 
differential  pressure  against  which  the  MFIVs 
must  close  while  not  introducing  a  new 
failure  mechanism  such  as  a  Loss  of 
Feedwater  or  water  hammer  event 

The  RTO  feature  (which  has  always  been 
a  part  of  the  Waterford  3  plant  design) 
mitigates  the  consequences  of  the  MSLB  and 
MFLB  by  reducing  flow  to  the  affected  steam 
generator  and  containment. 

The  Loss  of  Feedwater  Event  can  be 
initiated  by  the  loss  of  a  SGFP.  The  currently 
analyzed  Loss  of  Feedwater  Event  evaluates 
the  loss  of  both  SGFPs,  which  bounds  a 
potential  loss  of  one  SGFP.  Therefore,  any 
modification  that  could  increase  the 
probability  of  a  pump  trip  could  increase  the 
probability  of  this  event.  Since  the  proposed 
solution  of  crediting  RTO  features  of  the 
SGFPs  and  the  trip  of  the  AFW  pump  for  the 
MFTV  margin  issue  uses  existing  functions, 
no  new  features/trips  will  be  added,  and 
there  is  no  increase  in  the  probability  or 
consequences  of  a  Loss  of  Feedwater  Event. 
The  only  plant  modification  being  made  is  to 
enhance  RTO  such  that  it  will  run  the  SGFPs 
back  to  a  minimum  speed  on  a  reactor  trip, 
even  when  the  FWCS  (Feedwater  Control 
System)  is  in  manual.  Although  this  slows 
the  pump  down,  feedwater  and  the  SGFPs 
remain  available  and  the  Loss  of  Feedwater 
Event  probability  is  not  significantly 
increased.  The  modification  to  make  RTO 
function  when  the  FWCS  is  in  manual  is  not 
significant  since  the  FWCS  is  in  manual  such 
a^hort  period  of  time  during  plant  operation. 

The  AFW  system  is  not  credited  in  any 
accident  analysis.  The  Emergency  Feedwater 
(EFW)  system  is  relied  upon  in  the  safety 
analyses  to  replenish  SG  inventory. 
Therefore,  crediting  the  AFW  pump 
discharge  pressure  trip  will  not  involve  an 
increase  in  the  probability  or  consequences 
of  any  accident. 

In  conclusion,  the  proposed  TS  change  and 
resolution  to  the  MFIV  margin  issue  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
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accident  from  a  ly  accident  previously 
evaluated? 

Response:  'Ihe  proposed  TS  change  in 
itself  does  nol  change  the  design  or 
configiiration  of  the  plant.  No  new  or 
different  equi  jment  is  being  installed  by 
the  TS.  No  ne  .v  or  different  accidents 
result  from  th  J  addition  of  the  MFIVs  to 
the  TS.  Pre\'ic  usly  performed  accident 
analyses  rema  in  valid.  The  proposed 
allowed  outaf  e  time  and  required 
actions  of  the  proposed  TS  do  not 
change  the  pr  jcedural  operation  of  the 
plant,  but  spe:ify  the  requirements  for 
treatment  of  t  le  MFIVs  under  the  plant 
TS.  Therefore,  no  new  or  different  type 
of  accident  fri  im  any  accident 
previously  ev  duated  is  created. 

No  new  sys  tern  interaction  is  created 
by  crediting  t  le  existing  RTO  and  AFW 
pump  trip.  Fa  ilure  to  isolate  feedwater 
would  requir  i  two  failures,  failure  of  the 
RTO  or  AFW  circuitry,  in  addition  to 
the  failure  of  ;he  Main  Feedwater 
Regulating  Vi  Ives  (MFRVs)  and  Startup 
Feedwater  Re  julating  Valves  (SFRVs)  to 
close,  and  is  1  leyond  single  failure 
criteria.  If  the  RTO  and  AFW  features 
were  the  sing  e  failure,  then  closure  of 
the  regulating  valves  would  be  credited 
for  MSIS  (Ma  n  Steam  Isolation  Signal) 
isolation  sine  3  the  regulating  valves 
were  designe  1  to  close  against  SGFP 
shutoff  head. 

RTO  and  ^  FW  pump  trips  would  not 
be  considere(   initiators  of  a  MSLB  or 
FWLB,  but  c(  uld  be  considered 
initiators  of  a  Loss  of  Feedwater  Event. 
However,  thi  >  event  is  boimded  by  the 
analyzed  Wa  erford  3  Loss  of  Feedwater 
Events.  No  w  iw  event  is  created.  The 
only  hardwai  e  change  being  made  is  the 
use  of  RTO  f(  ir  pump  nm  back  when  the 
FWCS  is  in  r  lanual.  The  existing  signal 
will  be  used  md  routed  through  the 
same  methoc  s  as  are  ciurently  installed, 
ensuring  it  w  ill  run  the  pump  back 
appropriatel; '.  Therefore,  no  new  system 
interactions  )r  events  are  created. 

The  new  n  ethod  of  potential  failure 
that  has  not  )reviously  been  evaluated 
is  in  the  fact  that  Waterford  3  would 
now  be  credi  ting  a  non-safety  related 
circuit  for  cl  )sure  of  the  safety  related 
MFIVs.  Non-  safety  features  are  not 
normally  credited  for  the  proper 
operation  of  a  safety  related  component. 
However,  in  this  case,  for  the  valve  to 
close  in  the  1 1  seconds  assumed  in  safety 
analyses,  the  RTO  and  AFW  pump  trip 
will  be  credi  ted.  Because  this  is  new, 
different  an(  not  a  previously  approved 
allowance,  t  lis  resolution  must  be 
submitted  fc  r  NRC  Staff  approval. 
Entergy  belii  jves  this  resolution  is 
acceptable  b  ised  on  the  high  degree  of 
reliability  oi  these  components. 

The  systei  a  design,  as  discussed 
above,  does  not  increase  the  potential 


for  a  Loss  of  Feedwater  Event  and 
current  analyses  bound  all  potential 
accident  scenarios.  Therefore,  the 
proposed  TS  change  and  resolution  to 
the  MFTV  margin  issue  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a 
margin  of  safety? 

Response:  The  MFIVs  have  no  [a]ffect 
on  a  margin  of  safety  as  defined  by 
Section  2  of  the  TS.  Their  only  [ajffect 
is  response  to  the  accidents  described 
above,  which  will  be  enhanced  by 
specifying  an  allowed  outage  time, 
action  requirements  and  surveillance 
requirements  in  the  TS.  Therefore,  no 
reduction  in  the  margin  of  safety  is 
involved  with  the  addition  of  these 
valves  to  the  TS. 

No  new  system  interaction  is  created 
by  the  crediting  of  the  RTO  feature  or 
the  AFW  pump  trip,  or  the  addition  of 
RTO  operation  in  manual. 

The  proposed  resolution  does  affect  a 
part  of  a  protective  boimdary.  the  MFTV. 
which  serves  to  isolate  the  Main 
Feedwater  system  from  portions  of  the 
system  inside  containment.  However,  it 
does  not  affect  operation  or  function  of 
the  valve  itself  since  no  changes  to  the 
valve  are  being  made.  The  proposal 
allows  increased  margin  for  valve 
closure;  therefore,  margins  of  safety  are 
not  affected.  The  valve  will  close  within 
the  time  limits  required  by  safety 
analyses  and  general  design  criteria. 

Therefore,  the  proposed  TS  change 
and  resolution  to  the  MFIV  margin  issue 
will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee :N.  S.  Rejoiolds, 
Esquire.  Winston  &  Strawn,  1400  L 
Street  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations  Inc..  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish.  Louisiana 

Date  of  amendment  request:  July  15, 
1999  (NPF-38-218). 

Description  of  amendment  request: 
The  proposed  changes  extend  the 
Reactor  Coolant  System  Pressure 
Temperature  Curves  to  20  Effective  Fidl 
Power  Years. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  The  proposed  changes  will  not 
increase  the  probability  or  consequences  of 
any  accident  previously  evaluated  since  the 
proposed  changes  revise  the  pressure/ 
temperature  limits  in  accordance  with  10 
CFR  50,  Appendix  G,  utilizing  the  latest  NRC 
(Nuclear  Regulatory  Commission)  guidelines 
in  Regulatory  Guide  1.99.  Revision  2.  relative 
to  estimating  neutron  irradiation  damage  to 
the  reactor  vessel.  The  proposed  changes  also 
maintain  the  conservative  limits  with  respect 
to  the  low  temperature  overprotection 
(LTOP)  system  and  heatup  and  cooldown 
restrictions. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  thi- 
probability  or  con.sequences  of  an  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  The  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed  since  they  do  not  introduce  new 
systems,  failure  modes,  or  other  plant 
perturbations.  The  proposed  changes  revise 
the  pressure/temperature  limits  in 
accordance  with  10  CFR  50,  Appendix  G, 
utilizing  the  latest  NRC  guidelines  in 
Regulatory  Guide  1.99,  Revision  2,  relative  to 
estimating  neutron  irradiation  damage  to  the 
reactor  vessel. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  The  proposed  changes  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety  since  equal  or  more  stringent 
pressure/temperature  limitation  requirements 
for  reactor  operation  will  be  applied.  The 
proposed  changes  were  derived  in 
accordance  with  approved  NRC  methodology 
which  was  developed  to  assure  the  reactor 
coolant  system  pressure  boundary  is 
designed  with  sufficient  margin  to  withstand 
any  condition  during  normal  operation 
including  anticipated  operational 
occurrences  and  system  inservice  leak  and 
hydrostatic  tests. 

These  requirements  were  revised  in 
accordance  with  10  CFR  50,  Appendix  G, 
utilizing  the  latest  NRC  guidance  in 
Regulatory  Guide  1.99,  Revision  2,  relative  to 
estimating  neutron  irradiation  damage  to  the 
reactor  vessel.  The  LTOP  system  limits  were 
also  reanalyzed  for  the  proposed  changes. 
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Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  N.  S.  Reynolds, 
Esquire,  Winston  &  Strawn,  1400  L 
Street  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  July  19, 
1999.  (NPF-38-219). 

Description  of  amendment  request: 
The  proposed  changes  modify 
Waterford  Steam  Electric  Station,  Unit  3 
(Waterford  3)  Technical  Specification 
(TS)  4 . 5 . 2 .  f .  2  by  increasing  the 
performance  requirement  for  the  low 
pressure  safety  injection  (LPSI)  pumps. 
The  change  revises  the  LPSI  pump 
Surveillance  Requirements  to  measure 
pump  developed  head,  instead  of  piunp 
discharge  pressure.  The  associated 
changes  to  TS  Bases  are  included  in  the 
submittal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  Increasing  the  LPSI  pump 
performance  requirements  will  not  increase 
the  probability  or  consequences  of  any 
accidents.  There  are  no  physical  changes  to 
the  pump.  The  only  procedure  changes 
required  are  to  Surveillance  Procedure  OP- 
903-030,  "Safety  Injection  Pump  Operability 
Evaluation."  The  changes  do  not  impact 
plant  operating  procedures.  The  LPSI  system 
is  primarily  designed  to  mitigate  the 
consequences  of  a  large  break  Loss  of  Coolant 
Accident  (LOCA).  These  proposed  changes 
do  not  affect  any  of  the  assumptions  used  in 
the  deterministic  LOCA  analysis.  Hence  the 
consequences  of  accidents  previously 
evaluated  do  not  change. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 


Response:  The  proposed  change  does  not 
alter  plant  operations,  nor  does  it  alter  the 
physical  plant.  The  change  only  increases 
existing  equipment  performance 
requirements.  No  different  accidents  result 
from  the  increase  in  performance 
requirements.  No  change  is  being  made  to  the 
parameters  within  which  the  plant  is 
operated.  The  setpoints  at  which  protective 
or  mitigative  actions  are  initiated  are 
unaffected  by  this  change.  No  alteration  in 
the  procedures  which  ensure  the  plant 
remains  within  analyzed  limits  is  being 
proposed,  and  no  change  is  being  made  to  the 
procedures  relied  upon  to  respond  to  an  off- 
normal  event.  As  such,  no  new  failure  modes 
are  being  introduced.  The  proposed  change 
will  only  increase  the  performance 
requirements  of  the  LPSI  pumps. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  To  the  contrary,  the  change 
increases  LPSI  pump  performance 
requirements,  increasing  the  margin  between 
the  TS  performance  requirements  and  the 
analytical  limit. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  thi^fe 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  N.  S.  Reynolds, 
Esquire,  Winston  &  Strawn,  1400  L 
Street  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 


Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  August  4, 
1999  (NPF-38-222). 

Description  of  amendment  request: 
The  proposed  change  modifies 
Technical  Specifications  (TS)  3.5.2  to 
extend  the  allowed  outage  time  (AOT) 
to  seven  days  for  one  high  pressure 
safety  injection  (HPSI)  train  inoperable 
and  "TS  3.5.3  to  change  the  end-state  to 
HOT  SHUTDOWN  with  at  least  one 
OPERABLE  shutdown  cooling  train  in 
operation.  Additionally,  an  AOT  of  72 
hours  in  TS  3.5.2  is  imposed  for  other 
conditions  where  the  equivalent  of  100 
percent  emergency  core  cooling  system 
(ECCS)  subsystem  flow  is  available.  If 
100  percent  ECCS  flow  is  imavailable 
due  to  two  inoperable  HPSI  trains,  an 
ACTION  has  been  added  to  restore  at 
least  one  HPSI  to  OPERABLE  status 


within  one  hour  or  place  the  plant  in 
HOT  STANDBY  in  six  hours  and  to  exit 
the  MODE  of  applicability  in  the 
following  six  hours.  In  the  event  the 
equivalent  of  100  percent  ECCS 
subsystem  flow  is  not  available  due  to 
other  conditions,  TS  3.0.3  is  entered. 
The  Limiting  Condition  for  Operation 
terminology  is  being  changed  for 
consistency  with  the  ECCS 
requirements.  Additionally,  the 
associated  TS  Bases  are  being  changed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  The  High  Pressure  Safety 
Injection  System  (HPSI)  is  part  of  the 
Emergency  Core  Cooling  System  subsystem. 
Inoperable  HPSI  components  are  not  accident 
initiators  in  any  accident  previously 
evaluated.  Therefore,  this  change  does  not 
involve  an  increase  in  the  probability  of  any 
accident  previously  evaluated. 

The  HPSI  system  is  primarily  designed  to 
mitigate  the  consequences  of  a  Loss  of 
Coolant  Accident  (LOCA).  These  proposed 
changes  do  not  affect  any  of  the  assumptions 
used  in  the  deterministic  LOCA  analyses. 
Hence  the  consequences  of  accidents 
previously  evaluated  do  not  change. 

In  order  to  fiilly  evaluate  the  HPSI  AOT 
extension,  probabilistic  safety  assessment 
(PSA)  methods  were  utilized.  The  results  of 
these  analyses  show  no  significant  increase 
in  the  core  damage  frequency.  These  analyses 
are  detailed  in  report  CE  NPSD-1041.  "loint 
Applications  Report  for  High  Pressure  Safety 
Injection  System  Technical  Specification 
Modifications,"  March  1998. 

The  Configuration  Risk  Management 
Program  is  an  Administrative  Program  that 
assesses  risk  based  on  plant  status.  Adding 
the  requirement  to  implement  this  program 
for  Technical  Specification  3.5.2  does  not 
affect  the  probability  or  the  consequences  of 
an  accident. 

The  proposed  change  allows  a  combination 
of  equipment  from  redundant  trains  to  be 
inoperable  provided  that  at  least  the 
equivalent  of  a  single  ECCS  subsystem 
remains  operable.  Analyzed  events  are 
assumed  to  be  initiated  by  the  failure  of  plant 
structures,  systems  or  components.  Allowing 
equipment  from  redundant  trains  to 
constitute  a  single  operable  subsystem  does 
not  increase  the  probability  that  a  failure 
leading  to  an  analyzed  event  will  occur.  The 
ECCS  components  are  passive  until  an 
actuation  signal  is  generated.  This  change 
does  not  increase  the  failure  probability  of 
the  ECCS  components.  This  change  reduces 
the  plant's  susceptibility  to  common  cause 
failures.  As  such,  the  probability  of 
occurrence  for  a  previously  analyzed 
accident  are  not  significantly  increased. 
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The  Nuclekr  Regulatory  Commission 
(NRC)  staff  tips  reviewed  the  licensee's 


analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  N.  S.  Reynolds, 
Esquire,  Winston  &  Strawn,  1400  L 
Street  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  August  4, 
1999  (NPF-38-223). 

Description  of  amendment  request: 
The  proposed  change  modifies 
Technical  Specification  (TS)  3.5.2  to 
extend  the  aJlowed  outage  time  (AOT) 
to  seven  days  for  one  low  pressure 
safety  injection  (LPSI)  train  inoperable. 
Additionally,  an  AOT  of  72  hours  is 
imposed  for  other  conditions  where  the 
equivalent  of  100  percent  emergency 
core  cooling  system  (ECCS)  subsystem 
flow  is  available,  ff  100  percent  ECCS 
flow  is  unavailable  due  to  two 
inoperable  LPSI  trains,  an  ACTION  has 
been  added  to  restore  at  least  one  LPSI 
train  to  OPERABLE  status  within  one 
hour  or  place  the  plant  in  HOT 
STANDBY  in  six  hours  and  to  exit  the 
MODE  of  applicability  in  the  following 
six  hours.  In  the  event  the  equivalent  of 
100  percent  ECCS  subsystem  flow  is  not 
available  due  to  other  conditions,  TS 
3.0.3  is  entered.  The  Limiting  Condition 
for  Operation  terminology  is  being    , 
changed  for  consistency  with  the  ECCS 
requirements.  Additionally,  the 
associated  TS  Bases  are  being  changed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No.  The  Low  Pressure  Safety 
Injection  System  (LPSI)  is  part  of  the 
Emergency  Core  Cooling  System  subsystem. 
Inoperable  LPSI  components  are  not  accident 
initiators  in  any  accident  previously 
evaluated.  Therefore,  this  change  does  not 
involve  an  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  LPSI  system  is  primarily  designed  to 
mitigate  the  consequences  of  a  large  Loss  of 
Coolant  Accident  (LOCA).  These  proposed 
changes  do  not  affect  any  of  the  assumptions 
used  in  the  deterministic  LOCA  analysis. 
Hence,  the  consequences  of  accidents 
previously  evaluated  do  not  change. 


In  order  to  ftilly  evaluate  the  LPSI  AOT 
extension,  probabilistic  safety  analysis  (PSA) 
methods  were  utilized.  The  results  of  these 
analyses  show  no  significant  increase  in  the 
core  damage  frequency.  As  a  result,  there 
would  be  no  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  These  analyses  are  detailed  in  CE 
NPSD-995,  Combustion  Engineering  Owners 
Group  "Joint  Applications  Report  for  Low 
Pressure  Safety  Injection  System  AOT 
Extension." 

The  Configuration  Risk  Management 
Program  is  an  Administrative  Program  that 
assesses  risk  based  on  plant  status.  Adding 
the  requirement  to  implement  this  program 
for  Technical  Specification  3.5.2  does  not 
affect  the  probability  or  the  consequences  of 
an  accident. 

The  proposed  change  allows  a  combination 
of  equipment  from  redundant  trains  to  be 
inoperable  provided  that  at  least  the 
equivalent  of  single  train  of  ECCS  remains 
operable.  Analyzed  events  are  assumed  to  be 
initiated  by  the  failure  of  plant  structures, 
systems  or  components.  Allowing  equipment 
from  redundant  trains  to  constitute  a  single 
operable  train  does  not  increase  the 
probability  that  a  failure  leading  to  an 
analyzed  event  will  occur.  The  ECCS 
components  are  passive  until  an  actuation 
signal  is  generated.  This  change  does  not 
increase  the  failure  probability  of  the  ECCS 
components.  This  change  reduces  the  plant's 
susceptibility  to  common  cause  failures.  As 
such,  the  probability  of  occurrence  for  a 
previously  analyzed  accident  are  not 
significantly  increased. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 
■  2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No.  The  proposed  change  does 
not  change  the  design  or  configuration  of  the 
plant.  No  new  equipment  is  being 
introduced,  and  installed  equipment  is  not 
being  operated  in  a  new  or  different  manner. 
There  is  no  change  being  made  to  the 
parameters  within  which  the  plant  is 
operated,  and  the  setpoints  at  which 
protective  or  mitigative  actions  are  initiated 
are  unaffected  by  this  change.  No  alteration 
in  the  procedures  which  ensure  the  plant 
remains  within  analyzed  limits  is  being 
proposed,  and  no  change  is  being  made  to  the 
procedures  relied  upon  to  respond  to  an  off- 
normal  event.  As  such,  no  new  failure  modes 
are  being  introduced.  The  proposed  change 
will  only  provide  the  plant  some  flexibility 
in  maintaining  the  minimum  equipment 
required  to  be  operable  to  perform  the  ECCS 
function  while  in  this  Condition.  The  change 
does  not  alter  assumptions  made  in  the  safety 
analysis  and  licensing  basis.  Therefore,  the 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 
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3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  maigin  of 
safety? 

Response:  No.  The  proposed  changes  do 
not  affect  the  liniiting  conditions  for 
operation  or  their  bases  used  in  the 
deterministic  analyses  to  establish  the  margin 
of  safety.  PSA  evaluations  were  used  to 
evaluate  these  changes.  These  evaluations 
demonstrate  that  the  changes  are  either  risk 
neutral  or  risk  beneficial.  These  evaluations 
are  detailed  in  CE  NPSD-995.  The  margin  of 
safety  is  established  through  equipment 
design,  operating  parameters,  and  the 
setpoints  at  which  automatic  actions  are 
initiated.  None  of  these  are  adversely 
impacted  by  the  proposed  change.  Sufficient 
equipment  remains  available  to  actuate  upon 
demand  for  the  purpose  of  mitigating  a 
transient  event.  The  proposed  change,  which 
allows  operation  to  continue  for  up  to  72 
hours  with  components  inoperable  in  both 
ECCS  trains,  is  acceptable  based  on  the 
remaining  ECCS  components  providing 
100%  of  the  required  ECCS  flow.  The 
reduced  potential  for  a  self-induced  plant 
transient  resulting  from  unit  shutdown 
required  for  a  second  inoperable  ECCS  train 
is  minimized.  Therefore,  the  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety,  and  is  offset  by  minimizing  the 
potential  for  a  self  induced  plant  transient. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  Nuclear  RegiJatory  Commission 
(NRC)  staff  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  N.  S.  Rejmolds, 
Esquire,  Winston  &  Strawn  1400  L 
Street  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  amendment  requests: 
Decembers,  1998. 

Description  of  amendment  requests: 
The  proposed  amendments  would  add  a 
new  Technical  Specification  (T/S)  and 
associated  Bases  for  the  distributed 
ignition  system  (DIS).  The  proposed 
change  incorporates  the  technical 
requirements  of  NUREG-1431,  Revision 
1,  "Standard  Technical  Specifications, 
Westinghouse  Plants." 

Basis  for  proposed  no  significan  t 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  T/S  being  proposed  for  the  DIS  is 
consistent  with  its  design  and  operation  as 
previously  reviewed  and  approved,  and 
therefore,  does  not  involve  a  significant 
increase  in  the  probability  or  consequence^ 
of  an  accident  previously  evaluated.  The 
amendments  involve  new  requirements  for 
the  T/Ss  and  do  not  delete  any  existing 
requirements. 

2.  The  proposed  amendment  wrill  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  previously  evaluated. 

The  T/S  being  proposed  for  the  DIS  is 
consistent  with  its  design  and  operation  as 
previously  reviewed  and  approved,  and 
therefore,  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  T/S  being  proposed  for  the  DIS  is 
consistent  with  [the]  design  and  operation  as 
previously  reviewed  and  approved,  and 
therefore,  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  Compliance 
with  the  proposed  T/S  will  provide 
additional  assurance  of  system  availability  to 
maintain  a  margin  of  safety  for  containment 
integrity  during  degraded  core  events. 

The  NRC  staff  has  reviewed  th6 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideradon. 

Attorney  for  licensee:  David  W. 
Jenkins,  Esq.,  500  Circle  Drive, 
Buchanan,  MI  49107. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 
December  15, 1999. 

Description  of  amendment  request: 
This  proposed  technical  specification 
(TS)  change  will  revise  the  average 
power  range  Monitors  (APRMs)  neutron 
flux-high  (flow  biased)  allowable  value 
based  on  a  revised  power  to  flow  map. 
The  revised  power  to  flow  map  extends 
the  current  plant  operating  domain  to 
above  the  rated  rod  line,  to  within  an 
envelope  referred  to  as  the  maximum 
extended  load  line  limit  (MELLL)  and 
adds  the  increased  core  flow  (105%) 
region.  The  current  power  to  flow  map 
is  based  on  a  region  bounded  by  the 
extended  load  line  limit  (ELLL)  and 
evaluations  prepared  as  part  of  the  Core 
Operating  Limits  Report  (COLR). 

Basis  for  proposea  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Attachment  3  [to  the 
December  15,1999  application)  (Reference  1) 
evaluates  operation  in  the  Maximum 
Extended  Load  Line  Limit  (MELLL)  and 
Increased  Core  Flow  (ICF)  regions  and  the 
impact  on  equipment  and  safety  system 
performance.  Impacts  on  containment,  the 
reactor  vessel,  Recirculation  System,  reactor 
vessel  internals,  limiting  transients  for  the 
Cycle  20  reload  (upcoming  refuel  outage). 
Loss  of  Coolant  Accident  (LOCA),  and 
Anticipated  Transients  Without  SCRAM 
(ATWS)  events  were  evaluated.  The 
conclusion  is  that  for  all  events,  accidents, 
and  equipment  evaluated,  operation  and 
event  response  remain  within  previously 
established  design  limits  and  acceptance 
criteria.  No  changes  in  the  initiators  of 
accidents  previously  evaluated  are  being 
made  by  this  change.  Because  operation  in 
the  expanded  regions  maintains  adequate 
design  margin  and  there  are  no  changes  in 
the  accident  initiators,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

In  support  of  operation  in  the  MELLL 
region,  the  proposed  change  modifies 
(increases)  the  Average  Power  Range  Monitor 
(APRM)  Neutron  Flux-High  (Flow  Biased) 
allowable  value.  Changes  to  the  setpoint  and 
allowable  value  will  be  implemented  in 
accordance  with  approved  setpoint 
methodology  and  plant  procedures 
(References  7  and  8).  As  noted  in  Technical 
Specifications  (TS)  Bases  Section 
B.3.3.1.1.2.b:  "No  specific  safety  analyses 
take  credit  for  the  APRM  Neutron  Flux-High 
(Flow  Biased)  Function."  The  APRM 
allowable  value  credited  in  accident  analyses 
is  based  on  the  120%  fixed  scram-allowable 
value  (TS  Table  3.3.1.1-1,  Function  2.c), 
which  remains  unchanged  as  a  result  of  this 
requested  TS  change.  Though  not  credited  in 
analyses,  the  limiting  flow  biased  value  of 
119%  Reactor  Thermal  Power  (RTP)  also 
remains  unchanged.  Evaluations  presented  in 
Attachment  3  demonstrate  that  operation  in 
the  MELLL  envelope,  with  reliance  on  the 
credited  fixed  scram  allowable  value 
(analytically  assumed  at  123%  RTP  to  justify 
a  120%  TS  allowable  value),  results  in  event 
and  accident  responses  within  design  limits 
and  established  acceptance  criteria. 
Therefore,  no  significant  increase  in  source 
term,  radiological  consequences  or  other 
accident  consequences  occurs  as  a  result  of 
the  proposed  change. 

The  proposed  change  has  no  afi'ect  on 
operation  in  the  ICF  region.  The  allowable 
value,  as  part  of  the  proposed  change,  will 
reach  its  clamped  upper  limit  value  of  119% 
reactor  thermal  power.  Core  flows  at  or  above 
this  level  will  result  in  the  allowable  valife 
reaching  its  current  TS  upper  limit  of  119%. 
As  stated  above,  the  limiting  value  remains 
unchanged  as  part  of  this  request. 

The  postulated  failure  mechanisms  for  the 
equipment  are  not  changed,  nor  are  any 
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Nebraska  Public  Power 
No.  50-298,  Coo  oer 
Nemaha  County 

Date  ofamenc  ment  request: 
December  22, 1999. 


District,  Docket 
Nuclear  Station, 
Nebraska 


Description  of  amendment  request: 
The  proposed  license  amendment 
requests  Nuclear  Regulatory 
Commission  (NRC)  review  and  approval 
of  revisions  to  the  Cooper  Nuclear 
Station  (CNS)  design  basis  accident 
(DBA)  radiological  assessment 
calculational  methodology  used  to 
demonstrate  compliance  with  the 
Exclusion  Area  Boundary  and  Low 
Population  Zone  dose  acceptance 
criteria  specified  in  10  CFR  100.11,  and 
the  control  room  dose  acceptance 
criteria  discussed  in  General  Design 
Criteria  (GDC)  19  of  10  CFR  50, 
Appendix  A.  The  revisions  entail  a 
complete  rewrite  of  the  radiological 
assessment  calculational  methodology. 
The  proposed  changes  do  not  revise  the 
accident  category,  general  accident 
description,  identification  of  accident 
cause,  frequency  classification,  starting 
conditions  of  the  accident,  accident 
sequence  of  events,  or  system  operation 
as  described  in  the  CNS  Updated  Safety 
Analysis  Report  (USAR).  The  revised 
radiological  assessment  calculational 
methodology  does,  however,  involve 
changes  to  the  radiological  consequence 
summary,  fission  product  release  from 
fuel  assumptions,  fission  product 
release  to  secondary  containment 
assumptions  and  conditions,  fission 
product  release  to  the  environs 
assumptions  and  initial  conditions,  and 
radiological  effects  simunary  described 
in  the  CNS  USAR.  Additionally,  the 
revised  CNS  DBA  radiological 
assessment  calculational  methodology 
incorporates  the  GDC  19  control  room 
dose  acceptance  criteria  determination 
as  part  of  the  assessment.  Previously  the 
control  room  dose  assessment  was 
maintained  as  separate  design 
calculations  and  not  included  in  the 
CNS  USAR  DBA  radiological 
assessment  summaries. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  not  involve  a  significant  increase  - 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  revisions  to  the  Design  Basis 
Accident  (DBA)  radiological  assessment 
calculational  methodology  do  not  affect  the 
accident  initiators  or  precursors  of  accidents 
previously  evaluated.  The  proposed  revisions 
to  the  methodology  do  not  affect  the  existing 
design,  function  or  operation  of  systems, 
structures  or  components  in  the  facility.  No 
new  or  different  type  of  plant  equipmient  is 
installed  by  the  revised  radiological 
assessment  calculational  methodology.  Plant 
operating  modes  are  not  changed  due  to  the 
proposed  revision  to  the  DBA  radiological 


assessment  calculational  methodology.  The 
proposed  revisions  are  calculational  in 
nature  and  serve  only  to  incorporate  more 
recent  site  specific  meteorological  data, 
reflect  plant  specific  system  operating 
parameters  and  design,  utilize  more  widely 
accepted  accident  assumptions  for  a  facility 
of  Cooper  Nuclear  Station's  vintage, 
incorporate  the  Technical  Information 
Document  (TID-14844)  source  term  to  be 
consistent  with  the  accident  assumptions 
used,  update  fuel  parameter  considerations  to 
include  higher  bumup  fuel  designs,  and  to 
utilize  generic  and  updated  calculational  and 
software  methodologies  to  perform  the 
analysis.  These  revisions  improve  the 
consistency  between  the  accident  dose 
calculation  assumptions  and  improve  the 
documentation  basis  for  each  accident 
calculation.  The  revisions  utilize 
conservatively  lower  accident  mitigation 
system  filter  efficiency  assumptions  and 
incorporate  plant  specific  accident  mitigation 
system  operating  parameter  and  design 
assumptions  which  result  in  a  calculated 
radiological  consequence  increase.  Operation 
of  accident  mitigation  systems,  structures 
and  components  is  not  altered  by  the  changes 
in  accident  mitigation  assumptions.  Due  to 
the  broad  changes  in  the  calculational 
methodology  and  assumptions,  and  an 
increase  in  the  postulated  accident  source 
term,  the  calculated  radiological  dose 
consequences  of  each  design  basis  accident 
have  changed  and  in  some  cases  increased. 
In  each  case,  however,  the  calculated 
radiological  dose  consequences  satisfy  the 
Exclusion  Area  Boundary  and  Low 
Population  Zone  radiological  dose 
acceptance  criteria  specified  in  10  CFR  100 
and  the  control  room  dose  acceptance  criteria 
discussed  in  General  Design  Criteria  19  (GDC 
19)  of  10  CFR  50,  Appendix  A.  Therefore,  the 
proposed  revisions  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  not  create  the  possibility  for  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  revisions  to  the  DBA 
radiological  assessment  calculational 
methodology  do  not  change  the  existing 
design,  function  or  operation  of  systems, 
structures  or  components  in  the  facility.  No 
new  or  different  type  of  plant  equipment  is 
installed  by  this  change.  There  are  no 
changes  to  existing  design  parameters 
governing  plant  operation,  plant  operating 
modes,  or  changes  in  system  interfaces.  No 
new  types  of  accident  initiators  or  precursors 
are  created  by  the  proposed  revision  to  the 
DBA  radiological  assessment  calculational 
methodology.  The  proposed  revisions  are 
calculational  in  nature  and  serve  only  to 
incorporate  more  recent  site  specific 
meteorological  data,  reflect  plant  specific 
system  operating  parameters  and  design, 
utilize  more  widely  accepted  accident 
assumptions  for  a  facility  of  Cooper  Nuclear 
Station's  vintage,  incorporate  the  TID-14844 
source  term  to  be  consistent  with  the 
accident  assumptions  used,  update  fuel 
parameter  considerations  to  include  higher 
bumup  fuel  designs,  and  to  utilize  generic 
and  updated  calculational  and  software 
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methodologies  to  perfonn  the  analysis.  These 
revisions  improve  the  consistency  between 
the  accident  dose  calculation  assumptions 
and  improve  the  documentation  basis  for 
each  accident  calculation.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated. 

3.  Does  not  create  a  significant  reduction 
in  the  margin  of  safety. 

The  proposed  revisions  to  the  DBA 
radiological  assessment  calculational 
methodology  do  not  involve  a  relaxation  in 
the  criteria  used  to  establish  safety  limits  or 
a  relaxation  in  the  limiting  conditions  for 
operation.  The  accident  analysis  sequence  of 
events  remains  unchanged.  The  proposed 
change  will  not  result  in  emy  challenges  to 
plant  equipment,  fuel  integrity,  or  the  reactor 
coolant  system  pressure  boundary.  The 
proposed  revisions  are  calculational  in 
nature  and  serve  only  to  incorporate  more 
recent  site  specific  meteorological  data, 
reflect  plant  specific  system  operating 
parameters  and  design,  utilize  more  widely 
accepted  accident  assumptions  for  a  facility 
of  Cooper  Nuclear  Station's  vintage, 
incorporate  the  TID-14844  source  term  to  be 
consistent  with  the  accident  assumptions 
used,  update  fuel  parameter  considerations  to 
include  higher  bumup  fuel  designs,  and  to 
utilize  generic  and  updated  calculational  and 
software  methodologies  to  perform  the 
analysis.  These  revisions  improve  the 
consistency  between  the  accident  dose 
calculation  assumptions  and  improve  the 
documentation  basis  for  each  accident 
calculation.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendn;ent  request  involves  no 
si^ificant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  R. 
McPhail,  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
NE  68602-0499. 

NRC  Section  Chief:  Robert  A.  Gramm. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
November  19,  1999. 

Description  of  amendment  request: 
The  licensee  proposes  to  change  the 
Technical  Specifications  (TS)  by 
relocating  the  specific  requirements  of 
TS  6.4.3,  "Nuclear  Safety  Audit  Review 
Committee  (NSARC),"  to  the  Quality 
Assurance  Program  located  in  the 
Updated  Final  Safety  Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  does  not  adversely 
affect  accident  initiators  or  precursors  nor 
alter  the  design  assumptions,  conditions, 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated.  The  proposed 
change  does  not  alter  or  prevent  the  ability 
of  structures,  systems,  or  components  (SSCs) 
to  perform  their  intended  function  to  mitigate 
the  consequences  of  an  initiating  event 
within  the  acceptance  limits  assumed  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  proposed  change  is 
administrative  in  nature  and  does  not 
decrease  the  effectiveness  of  programmatic 
controls  or  the  procedural  details  of  assuring 
operation  of  the  facility  in  a  safe  manner. 

The  relocation  of  the  Nuclear  Seifety  Audit 
Review  Committee  requirements  ft-om  the 
Technical  Specification  to  a  new  Appendix 
17C  in  UFSAR  Chapter  17.2  does  not  alter 
the  performance  or  frequency  of  these 
activities.  Future  changes  to  the  Quality 
Assurance  Program  are  subject  to  the  10  CFR 
50.54(a)  and  10  CFR  50.59  and  change 
processes. 

The  proposed  change  will  not  degrade  the 
ability  of  systems,  stnjctures  and  components 
important  to  safety  to  perform  their  safety 
function.  The  proposed  change  will  not 
change  the  response  of  any  system,  structure 
or  component  important  to  safety  as 
described  in  the  UFSAR.  Since  the  plant 
response  to  an  accident  will  not  change, 
there  is  no  change  in  the  potential  for  an 
increase  in  the  consequences  of  an  accident 
previously  analyzed.  As  such,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

The  proposed  change  does  not  alter  the 
design  assumptions,  conditions, 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated.  There  are  no 
changes  to  the  source  term,  containment 
isolation  or  radiological  release  assumptions 
used  in  evaluating  the  radiological 
consequences  in  the  Seabrook  Station 
UFSAR.  Existing  system  and  component 
redundancy  is  not  being  changed  by  the 
proposed  change.  The  proposed  change  has 
no  adverse  impact  on  component  or  system 
interactions.  The  proposed  change  will  not 
adversely  degrade  the  ability  of  systems, 
structures  and  components  important  to 
safety  to  perform  their  safety  function  nor 
change  the  response  of  any  system,  structure 
or  component  important  to  safety  as 
described  in  the  UFSAR.  The  proposed 
change  is  administrative  in  nature  and  does 
not  change  the  level  of  programmatic 
controls  and  procedural  details  of  assuring 
operation  of  the  facility  in  a  safe  manner.  The 
proposed  changes  involve  the  relocation  of 
the  requirements  of  the  Nuclear  Safety  Audit 
Review  Conmiittee  fi^m  TS  6.4.3  to  Updated 


Final  Safety  Analysis  Report,  Chapter  17.2, 
"Quality  Assurance  Program"  in  a  new 
Appendix  17C.  Future  changes  to  the  Quality 
Assurance  Program  are  subject  to  the  10  CFR 
50.54(a)  and  10  CFR  50.59  and  change 
processes. 

Therefore,  since  there  are  no  changes  to  the 
design  assumptions,  conditions, 
configuration  of  the  facility,  or  the  manner  in 
which  the  plant  is  operated  and  surveilled, 
the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  involve  the 
relocation  of  the  requirements  of  the  Nuclear 
Safety  Audit  Review  Committee  from  TS 
6.4.3  to  Updated  Final  Safety  Analysis 
Report,  Chapter  17.2,  "Quality  Assurance 
Program"  in  a  new  Appendix  17C.  There  is 
no  adverse  impact  on  equipment  design  or 
operation  and  there  are  no  changes  being 
made  to  the  Technical  Specification  required 
safety  limits  or  safety  system  settings  that 
would  adversely  affect  plant  safety.  The 
proposed  change  is  administrative  in  nature 
and  does  not  change  the  level  of 
programmatic  controls  and  procedural  details 
controls  of  assuring  operation  of  the  facility 
in  a  safe  manner. 

Future  changes  to  the  Quality  Assurance 
Program  are  subject  to  the  10  CFR  50.54(a) 
and  10  CFR  50.59  change  processes. 
Therefore,  relocation  of  the  requirements 
contained  in  TS  6.4.3  to  the  Update  Final 
Safety  Analysis  Report  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

NRC  Section  Chief:  James  W.  Clifford. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1 , 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
November  29,  1999. 

Description  of  amendment  request: 
The  licensee  proposes  to  change 
Technical  Specification  (TS) 
Surveillance  Requirement  (SR) 
4.8.1.1.2f.,  to  relocate  sub  requirement 
4.8.1.1.2f.l  which  requires  inspection  of 
the  emergency  diesel  generators  (EE)Gs) 
on  an  18-month  cycle  to  be  subjected  to 
an  inspection  in  accordance  with 
manufacturers  recommendations,  to  the 
Seabrook  Station  Technical 
Requirements  Manual  (SSTRM). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
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With  regard  to  the  EDGs,  these  components 
and  the  associated  support  systems  are  risk 
significant  and  standby  safety-related.  The 
experience  to  date,  applying  the  Maintenance 
Rule  Program  to  the  EDGs,  has  proven  to  be 
positive.  Risk  informed  decision-making 
concerning  the  benefits  of  maintenance  emd 
time  out  of  service  has  maintained  reliable 
EDGs  with  unavailability  consistent  with  the 
assumptions  in  the  Seabrook  Station 
Probabilistic  Risk  Assessment  (PRA). 

Furthermore,  Operations  Department 
personnel  perform  daily,  weekly,  biweekly, 
monthly  and  quarterly  walkdowns  and 
inspections  of  various  items  as  well  as  the 
monthly  surveillance  run  on  each  diesel. 
These  inspections,  combined  with  system 
control  panel  alarms,  engine  oil  sampling 
and  on-line  monitoring  of  engine  vibration 
and  running  performance  (cylinder  firing, 
fuel  delivery  and  exhaust  temperatures), 
enable  expeditious  response  to  a  developing 
degraded  condition  and  provide  a 
mechanism  for  failure  identification  prior  to 
performance  of  the  refueling  interval 
surveillances. 

Based  on  the  reviews  of  the  surveillance 
tests,  inspections  and  maintenance  activities, 
it  is  concluded  that  there  is  no  significant 
impact  on  the  reliability  of  the  EDGs  and. 
therefore,  there  is  no  significant  increase  in 
the  probability  or  consequences  of  any 
previously  analyzed  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  alter  the 
design  assumptions,  conditions,  and 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated.  There  are  no 
changes  to  the  source  term,  containment 
isolation  or  radiological  release  assumptions 
used  in  evaluating  the  radiological 
consequences  in  the  Seabrook  Station 
UFSAR.  Existing  system  and  component 
redundancy  is  not  being  changed  by  the 
proposed  change.  The  proposed  change  has 
no  adverse  affect  on  component  or  system 
interactions.  Therefore,  since  there  are  no 
changes  to  the  design  assumptions, 
conditions,  configuration  of  the  facility,  or 
the  manner  in  which  the  plant  is  operaited, 
the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  ot 
accident  from  any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  does  not  adversely 
affect  equipment  design  or  operation  and 
there  are  no  changes  being  made  to  the 
Technical  Specification  required  safety  limits 
or  safety  system  settings  that  would 
adversely  affect  plant  safety.  The  proposed 
change  does  not  adversely  affect  the  EDG's 
ability  to  ensure  that  sufficient  power  is 
available  to  supply  the  safety  related 
equipment  required  for:  1)  the  safe  shutdown 
of  the  facility,  and  2)  the  mitigation  and 
control  of  accident  conditions  within  the 
facility. 

Surveillance  testing  of  the  EDGs  during 
normal  plant  operation  provides  assurance 
that  the  proposed  change  will  not  adversely 
affect  the  reliability  of  the  EDGs.  North 
Atlantic  will  continue  to  use,  in  conjunction 
with  manufacturers  recommendations. 


prudent  engineering  judgment  when 
conducting  testing,  preventive,  and 
corrective  maintenance  activities  on  the 
EDGs.  In  addition,  the  other  surveillance 
testing  required  by  SR  4.8.1.1.2f  would 
continue  to  ensure  that  the  EDGs  are  capable 
of  performing  their  safety  function.  Thus,  it 
is  concluded  that  the  EDGs  would  continue 
to  be  available  upon  demand  to  mitigate  the 
consequences  of  an  accident  and.  therefore, 
there  is  no  significant  reduction  in  a  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities.Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

NRC  Section  Chief:  James  W.  Clifford. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
December  3,  1999. 

Description  of  amendment  request: 
The  licensee  proposes  to  change  the 
technical  specifications  (TS)  by 
incorporating  reference  to  the  American 
Society  for  Testing  and  Materials 
(ASTM)  Standard  D3803-1989, 
"Standard  Test  Method  for  Nuclear- 
Grade  Activated  Charcoal,"  as  the  test 
protocol  for  charcoal  filter  laboratory 
testing.  In  addition,  there  will  be  a 
change  to  Surveillance  Requirements 
4.7.6.ld.5)  and  4.9.12d.4}  specifying  a 
minimum  required  heater  output  based 
on  design  rated  voltage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not  affect 
accident  initiators  or  precursors  and  do  not 
alter  the  design  assumptions,  conditions  or 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated  and  maintained. 
The  proposed  changes  do  not  alter  or  prevent 
the  ability  of  structures,  systems,  or 
components  (SSCs)  to  perform  their  intended 
function  to  mitigate  the  consequences  of  an 
initiating  event  within  the  acceptance  limits 
assumed  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR). 

The  proposed  changes  modify  the 
Technical  Specifications  to  reference 
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appropriate  test  parameters  for  performing 
laboratory  testing  of  nuclear-grade  charcoal 
in  ESF  [engineered  safety  feature]  filtration 
systems  in  accordance  with  ASTM  D3803- 
89.  The  testing  methodology  associated  with 
ASTM  D3803-89  provides  more  stringent 
requirements  than  what  is  currently 
employed.  These  more  stringent 
requirements  will  not  result  in  operations 
that  will  increase  the  probability  of  initiating 
an  analyzed  event  and  do  not  alter 
assumptions  relative  to  mitigation  of  an 
accident  or  transient  event.  The  more 
restrictive  requirements  continue  to  ensure 
process  variables,  structures,  systems,  and 
components  are  maintained  consistent  with 
the  safety  analyses  and  licensing  basis. 

The  proposed  change  associated  with 
verification  of  heater  capacity  dissipation  by 
specifying  a  minimum  required  output  based 
on  design  rated  voltage  does  not  affect 
continued  operability  of  the  heater. 
Stipulating  the  design  rated  voltage  ensures 
the  heaterfs)  remains  capable  of  performing 
its  safety  function.  Specifying  an  upper  kW 
range  band  is  restrictive  and  has  been 
determined  to  be  unnecessary.  There  is  no 
safety  concern  with  the  heaters  operating  at 
a  higher  kW  output.  Operating  at  a  higher  kW 
output  improves  dehumidification.  Should 
maximum  operating  bus  voltage  conditions 
be  experienced  it  does  not  pose  a  fire  hazard 
or  dry-out  concern  for  the  charcoal  filters. 

There  are  no  changes  to  previous  accident 
analyses.  The  radiological  consequences 
associated  with  these  analyses  remain 
unchanged.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

The  proposed  changes  do  not  alter  the 
design  assumptions,  conditions  or 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated  and  maintained. 
The  proposed  changes  have  no  impact  on 
component  or  system  interactions. 

The  proposed  changes  modify  the 
Technical  Specifications  to  reference 
appropriate  test  parameters  for  performing 
laboratory  testing  of  nuclear-grade  charcoal" 
in  ESF  filtration  systems  in  accordance  with 
ASTM  D3803-89.  The  changes  do  impose 
different,  more  conservative  testing 
requirements,  on  the  ESF  filtration  systems 
charcoal  samples.  However,  there  is  no 
alteration  in  the  methods  employed  to  obtain 
the  charcoal  sample  and  testing  is  performed 
offsite. 

The  proposed  change  associated  with 
verification  of  heater  capacity  dissipation  by 
specifying  a  minimum  required  output  based 
on  design  rated  voltage  does  not  affect 
continued  operabilify  of  the  heater.  The 
design  function  of  the  heater  for  humidity 
control  remains  unchanged.  Deletion  of  the 
upper  kW  range  does  not  pose  a  fire  or  dry- 
out  concern  for  the  charcoal  filters. 

These  changes  are  consistent  with  the 
safety  analyses  and  licensing  basis.  The 
proposed  changes  do  not  introduce  any  new 
modes  of  plant  operation,  or  alter  any 
operational  setpoints. 

Since  the  proposed  changes  do  not  involve 
the  physical  alteration  of  SSCs  (i.e.,  no  new 


or  different  type  of  equipment  to  be  installed) 
or  changes  in  the  methods  governing  normal 
plant  operation,  it  is  concluded  that  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

There  is  no  impact  on  equipment  design  or 
operation  and  there  are  no  changes  being 
made  to  the  Technical  Specification  required 
safety  limits  or  safety  system  settings  that 
would  adversely  affect  plant  safety.  The 
proposed  changes  modify  the  Technical 
Specifications  to  reference  appropriate  test 
parameters  for  performing  laboratory  testing 
of  nuclear-grade  charcoal  in  ESF  filtration 
systems  in  accordance  with  ASTM  D3803- 
89.  The  imposition  of  the  more  conservative 
charcoal  filter  testing  requirements 
associated  with  ASTM  D3803-89  has  no 
significant  impact  on  a  margin  of  safety.  The 
conservative  nature  of  ASTM  D3803-89  is  by 
definition,  providing  additional  restrictions 
to  enhance  plant  safety. 

The  proposed  change  associated  with 
specifying  a  minimum  required  heater  output 
based  on  design  rated  voltage  does  not 
reduce  the  ability  of  the  heater  to  provide  the 
minimum  required  kW  output  for  humidity 
control.  Deletion  of  the  upper  kW  range  does 
not  pose  a  fire  or  dry-out  concern  for  the 
charcoal  filters. 

The  proposed  changes  maintain 
requirements  within  the  safety  analysis  and 
licensing  basis.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

NRC  Section  Chief:  James  W.  Clifford. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
September  7,  1999. 

Description  of  amendment  request: 
The  proposed  changes  affect  Technical 
Specification  3/4.7.8,  "Plant  Systems, 
Snubbers,"  by  removing  the  current 
special  exception  which  precludes 
applying  the  eighteen  month  functional 
testing  surveillance  to  the  Steam 
Generator  HydraiUic  Snubbers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1 .  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  snubbers  provide  a  restraint  function 
to  mitigate  the  consequences  of  a  Main  Steam 
Line  Break  (MSLB)  or  to  limit  seismic 
induced  movements  of  the  steam  generators 
so  as  to  protect  the  attached  Reactor  Coolant 
System  (RCS)  piping  and  therefore  prevent 
the  initiation  of  a  Loss  of  Coolant  Accident 
(LOCA). 

While  the  proposed  surveillance  changes 
will  extend  the  time  period  required  for 
100%  inspection  of  all  steam  generator 
snubbers  and  also  the  actual  service  life  of 
the  snubber  seals,  the  testing  of  samples  at 
reduced  intervals  will  actually  provide  a 
more  reliable  and  timely  indication  of 
snubber  functionality  and  provide  increased 
assurance  that  generic  concerns  associated 
with  this  snubber  set  will  be  detected  prior 
to  any  failure.  The  proposed  surveillance 
requirements  are  the  same  as  currently  used 
for  the  balance  of  Millstone  Unit  No.  2 
'  hydraulic  snubbers.  Given  the  complete 
similarity  of  design  and  operation  for  these 
components,  the  sampling  approach  is  well 
suited  for  these  snubbers.  Given  the  general 
acceptance  of  a  10%  sampling  approach  in 
the  general  snubber  population,  its  use  here 
for  this  homogenous  set  of  components  is 
fully  justified.  In  addition  to  the  10%  sample 
that  will  be  functionally  tested  on  an 
eighteen  month  interval,  a  concurrent  100% 
visual  inspection  is  conducted  during  each 
test  period,  providing  added  assurance  that 
no  seal  failures  will  go  undetected  for  any 
significant  period.  This  visual  inspection 
,  program  is  unchanged  firom  the  existing 
surveillance  program  as  currently 
documented  in  the  Millstone  Unit  No.  2 
Technical  Specification.  The  anticipated 
reliability  under  the  new  surveillance 
frequency  and  testing  methods  proposed  for 
the  steam  generator  snubbers  will  not  affect 
the  probability  of  occurrence  of  a  LOCA  or 
a  MSLB  as  the  snubbers'  ability  to  perform 
their  function  will  prevent  over  stressing  of 
either  the  Main  Steam  (MS)  or  RCS  piping 
attached  to  the  steam  generators. 
Furthermore,  the  anticipated  reliability  under 
the  new  surveillance  frequency  and  testing 
methods  proposed  for  the  steam  generator 
snubbers  will  ensure  that  the  existing 
evaluated  consequences  for  these  accidents 
will  not  be  increased.  Therefore,  these 
changes  will  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  Bases  Section  3/ 
4.7.8  will  delete  the  text  associated  with  the 
current  exception  taken  for  steam  generator 
snubbers.  This  change  will  make  the 
discussion  in  the  Bases  consistent  with  the 
proposed  Technical  Specification  changes. 
Therefore,  this  change  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

The  proposed  changes  do  not  alter  how 
any  structure,  system,  or  component 
functions.  There  will  be  no  effect  on 
equipment  important  to  safety.  The  proposed 
changes  have  no  effect  on  any  of  the  design 
basis  accidents  previously  evaluated. 
Therefore,  this  License  Amendment  Request 
does  not  impact  the  probability  of  an 
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Northeast  Nuclear  Energ}'  Company,  et 
al,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
November  23,  1999. 

Description  of  amendment  request: 
The  proposed  changes  will  update  the 
list  of  documents  describing  the 
analytical  methods  used  to  determine 
the  core  operating  limits,  specified  in 
Technical  Specification  6.9.1.8b. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  in  document  1  of 
Technical  Specification  6.9.1.8b  is  made  to 
provide  the  most  recent,  Nuclear  Regulatory 
Commission  (NRC)  approved,  methodology 
description  and  benchmarking  results  of  the 
reactor  analysis  system  used  in  the  core 
neutronics  analysis  of  cycle  14  and  beyond. 
This  change  has  no  impact  on  plant 
equipment  operation.  Since  the  change  only 
affects  the  neutronics  analysis  of  the  core,  it 
cannot  affect  the  likelihood  or  consequences 
of  accidents.  Therefore,  this  change  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  in  document  8  of 
Technical  Specification  6.9.1.8b  is  made  to 
include  the  most  recent,  NRC  approved, 
Emergency  Core  Cooling  System  (ECCS) 
model  used  in  Large  Break  Loss  of  Coolant 
Accident  (LBLCXHA)  applications.  This  model 
contains  resolution  of  the  deficiencies 
reported  under  10  CFR  50.46(a)  in  a  letter 
dated  May  20,  1999.  The  use  of  the  revised 
methodology  also  constitutes  an 
improvement  over  the  previous  methodology. 
Therefore,  this  change  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

The  proposed  changes  in  document  4  of 
Technical  Specification  6.9.1.8b  are 
administrative  in  nature.  Therefore,  these 
changes  will  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  in  document  1  of 
Technical  Specification  6.9.1.8b  is  made  to 
provide  the  most  recent,  NRC  approved, 
methodology  description  and  benchmarking 
results  of  the  reactor  analysis  system  used  in 
the  neutronics  analysis  of  cycle  14  and 
beyond.  The  proposed  change  in  document  1 
of  Technical  Specification  6.9.1.8b  will  not 
alter  the  plant  configuration  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  require  any  new-  or  unusual  operator 
actions.  It  does  not  alter  the  way  any 
structure,  system,  or  component  functions 


and  does  not  alter  the  manner  in  which  the 
plant  is  operated. 

The  proposed  change  in  the  documents  in 
number  8  of  Technical  Specification  6.9.1.8b 
is  made  to  include  the  most  recent,  NRC 
approved,  ECCS  model  used  in  LBLOCA 
applications.  The  proposed  change  in 
document  8  of  Technical  Specification 
6.9.1.8b  will  not  alter  the  plant  configuration 
(no  new  or  different  type  of  equipment  will 
be  installed)  or  require  any  new  or  unusual 
operator  actions.  It  does  not  alter  the  way  any 
structure,  system,  or  component  functions 
and  does  not  alter  the  manner  in  which  the 
plant  is  operated. 

The  proposed  changes  in  document  4  of 
Technical  Specification  6.9.1.8b  are 
administrative  in  nature.  These  changes  do 
not  alter  the  way  any  structiu-e,  system,  or 
component  functions  and  do  not  alter  the 
manner  in  which  the  plant  is  operated. 

These  changes  do  not  introduce  any  new 
failure  modes.  Therefore,  the  proposed 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  in  document  1  of 
Technical  Specification  6.9.1.8b  is  made  to 
provide  the  most  recent,  NRC  approved, 
methodology  description  and  benchmarking 
results  of  the  reactor  analysis  system  used  in 
the  neutronics  analysis  of  cycle  14  and 
beyond.  It  has  no  impact  on  plant  equipment 
operation.  The  proposed  change  in  document 
8  of  Technical  Specification  6.9.1.8b  is  made 
to  include  the  most  recent,  NRC  approved, 
ECCS  model  used  in  LBLOCA  applications. 
This  model  contains  resolution  of  the 
deficiencies  reported  under  10  CFR  50.46(a) 
in  a  letter  dated  May  20,  1999.  The  use  of  the 
revised  methodology  still  provides  a 
conservative  simulation  of  the  LBLOCA  and 
conservative  core  neutronics  analysis.  The 
use  of  the  revised  methodology  also 
constitutes  an  improvement  over  the 
previous  methodology.  The  new  documents 
will  clearly  identify  the  approved  Siemens 
Topical  Reports  applicable  to  Millstone  Unit 
No.  2  and  will  ensure  that  methodology 
changes  will  be  identified  and  submitted  to 
the  NRC  for  approval,  as  required.  The 
proposed  changes  in  document  4  of 
Technical  Specification  6.9.1.8b  are 
administrative  in  nature.  Therefore,  the 
proposed  changes  will  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Compiany, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Section  Chief:  James  W.  Clifford. 
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Northeast  Nuclear  Energy  Company,  et 
al,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
December  6, 1999. 

Description  of  amendment  request: 
The  proposed  changes  will  modify  the 
Teclmical  Specification  (TS) 
surveillance  requirements  associated 
with  ensuring  a  limited  number  of 
charging  and  high  pressure  safety 
injection  piunps  are  capable  of  injecting 
into  the  Reactor  Coolant  System  when 
the  plant  is  shutdown.  In  addition,  the 
TS  Bases  will  be  modified  to  address 
these  changes. 

Basis  for  proposed  no  significant 
^         hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  modifications  to  the 
surveillance  requirements  (SRs)  associated 
with  Technical  Specifications  3.1.2.3,  3.1.2.4, 
and  3.4.9.3  will  remove  information  that 
specifies  the  methods  to  be  used  to  perform 
the  associated  SRs.  These  SRs  verify  the 
maximum  number  of  charging  and  high 
pressure  safety  injection  (HPSI)  pumps 
capable  of  injecting  into  the  RCS  [Reactor 
Coolant  System]  when  the  plant  is  shut 
down.  This  information  will  be  transferred  to 
the  associated  Bases.  Additional  methods 
associated  with  the  charging  pumps,  which 
are  technically  equivalent  to  the  ciurent 
method,  will  be  included  in  the  Bases 
change.  This  will  not  change  the  requirement 
to  verify  that  the  associated  pumps  are  not 
capable  of  injecting  into  the  RCS  when  the 
plant  is  shut  down. 

The  proposed  changes  to  the  Technical 
Specifications  and  Bases  will  have  no 
adverse  effect  on  plant  operation,  or  the 
availability  or  operation  of  any  accident 
mitigation  equipment.  The  plant  response  to 
the  design  basis  accidents  will  not  change.  In 
addition,  the  proposed  changes  can  not  cause 
an  accident.  Therefore,  there  will  be  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 

,  previously  evaluated. 

The  proposed  Technical  Specification  and 
Bases  changes  will  not  alter  the  plant 
configuration  (no  new  or  different  type  of 
equipment  will  be  installed)  or  require  any 
new  or  unusual  operator  actions.  They  do  not 
alter  the  way  any  structure,  system,  or 
component  functions  and  do  not  significantly 
alter  the  manner  in  which  the  plant  is 
operated.  The  proposed  changes  do  not 
introduce  any  new  failure  modes.  Also,  the 
response  of  the  plant  and  the  operators 
following  these  accidents  is  unaffected  by  the 
changes.  Therefore,  the  proposed  changes 


will  not  create  the  possibility  of  a  new  or  ■ 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  modifications  to  the 
siuveillance  requirements  associated  with 
Technical  Specifications  3.1.2.3,  3.1.2.4,  and 
3.4.9.3  will  remove  information  that  specifies 
the  methods  to  be  used  to  perform  the 
associated  surveillance  requirements.  This 
will  not  change  the  requirement  to  verify  that 
the  associated  pumps  are  not  capable  of 
injecting  into  the  RCS  when  the  plant  is  shut 
down. 

The  proposed  changes  to  the  Technical 
Specifications  emd  Bases  will  have  no 
adverse  effect  on  plant  operation  or 
equipment  important  to  safety.  The  plant 
response  to  the  design  basis  accidents  will 
not  change  and  the  accident  mitigation 
equipment  will  continue  to  function  as 
assumed  in  the  design  basis  accident 
analysis.  Therefore,  there  will  be  no 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Section  Chief:  ]ames  W.  Clifford. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
December  7, 1999. 

Description  of  amendment  request: 
The  proposed  changes  to  the  Technical 
Specifications  (TSs)  are  associated  with 
the  action  requirement  to  suspend 
positive  reactivity  additions.  These 
changes  will  remove  the  action 
requirement  to  suspend  positive 
reactivity  additions  fi-om  TS  3.4.2.1, 
"Reactor  Coolant  System — Safety 
Valves,"  3.4.2.2,  "Reactor  Coolant 
System— Safety  Valves,"  and  3.7.6.1, 
"Plant  Systems — Control  Room 
Emergency  Ventilation  System,"  and 
provide  guidance  in  the  Bases  for  other 
TSs  that  require  the  suspension  of 
positive  reactivity  addition. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


Technical  Specifications  3.4.2.1  and  3.4.2.2 

The  proposed  changes  to  Technical 
Specifications  3.4.2.1  and  3.4.2.2.  which 
address  the  pressurizer  code  safety  valves  in 
Modes  1  through  4,  will  combine  these  two 
specifications  into  one  Technical 
Specification,  3.4.2.  The  slight  redaction  in 
the  Mode  of  AppUcability  for  the  new 
Technical  Specification,  to  be  consistent  with 
the  Mode  of  Applicability  for  Technical 
Specification  3.4.9.3,  which  addresses  the 
Low  Temperature  Overpressure  Protection 
(LTOP)  System,  is  too  small  to  result  in  a 
change  in  plant  operations.  The  LCO 
[limiting  condition  for  operation]  for  the 
pressurizer  code  safety  valves  in  Mode  4  with 
all  Reactor  Coolant  System  (RCS)  cold  leg 
temperatures  >  275  °F  will  be  expanded  to 
require  all  pressmizer  code  safety  valves  to 
be  operable,  instead  of  at  least  one 
pressurizer  code  safety  valve.  This  more 
restrictive  change  will  require  additional 
accident  mitigation  equipment  to  be 
operable.  The  proposed  action  requirements 
for  plant  operation  in  Modes  1,2,  and  3  have 
been  expanded  to  require  the  plant  to  be  in 
Mode  3  within  6  hours  and  in  Mode  4  within 
the  following  6  hotu%,  instead  of  just  Mode 
4  within  12  hours.  In  addition,  the  action 
requirements  will  be  modified  to  address  2 
inoperable  pressiuizer  code  safety  valves.  An 
entry  into  Technical  Specification  3.0.3  will 
no  longer  be  necessary  if  both  pressurizer 
code  safety  valves  are  inoperable.  In 
addition,  the  proposed  action  requirements 
are  more  restrictive  than  the  action 
requirements  of  Technical  Specification 
3.0.3.  The  proposed  action  requirements  for 
Mode  4  with  all  RCS  cold  leg  temperatures 
>  275  °F  are  different.  The  new  Mode  4 
action  requirements  will  direct  the  plant  to 
be  cooled  down  to  the  applicability  of 
Technical  Specification  3.4.9.3,  which  will 
require  the  LTOP  System  to  be  placed  in 
service  to  provide  RCS  overpressure 
protection.  The  proposed  action 
requirements  will  ensure  that  the  plant  is 
placed  in  a  condition  where  sufficient 
accident  mitigation  equipment  will  be 
available. 

The  proposed  Technical  Specification, 
3.4.2,  will  ensure  the  RCS  has  adequate 
overpressure  protection  when  operating 
above  275  °F.  If  the  pressiuizer  code  safety 
valves  are  not  operable,  the  proposed 
Technical  Specification  will  require  a  plant 
shutdown  that  will  place  the  plant  within  the 
capability  of  the  LTOP  System  to  provide 
RCS  overpressure  protection.  The  proposed 
changes  will  have  no  adverse  effect  on  plant 
operation,  or  the  availability  or  operation  of 
any  accident  mitigation  equipment.  The 
plant  response  to  the  design  basis  accidents 
will  not  change.  In  addition,  the  proposed 
changes  can  not  cause  an  accident.  Therefore, 
there  will  be  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Technical  Specification  3.7.6.1 

The  proposed'change  to  Technical 
Specification  3.7.6.1  will  remove  the 
requirement  to  suspend  positive  reactivity 
additions  if  both  control  room  ventilation 
trains  are  inoperable  in  Modes  5  and  6.  The 
Control  Room  Ventilation  System  is  required 
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two  inoperable  pressurizer  code  safety 
valves,  and  will  provide  different  action 
requirements  for  Mode  4  with  all  RCS  cold 
leg  temperatures  >  275  °F.  The  reduction  in 
Mode  of  Applicability  is  too  small  to 
adversely  impact  plant  operations.  Requiring 
both  pressurizer  code  safety  valves  to  be 
operable  in  Mode  4  with  all  RCS  cold  leg 
temperatures  >  275  °F  will  provide 
additional  accident  mitigation  equipment. 
The  modified  action  requirement  to  be  in 
Mode  3  within  6  hours  will  not  change  the 
requirement  to  be  in  Mode  4  within  12  hours. 
The  action  requirements  added  to  address 
two  inoperable  pressurizer  code  safety  valves 
are  more  restrictive  than  the  action 
requirements  of  Technical  Specification 
3.0.3.  The  new  Mode  4  action  requirements 
will  direct  the  plant  to  be  cooled  down  to  the 
applicability  of  Technical  Specification 
3.4.9.3,  which  will  require  the  LTOP  System 
to  be  placed  i.n  service  to  provide  RCS 
overpressure  protection.  The  proposed  action 
requirements  will  ensure  that  the  plant  is 
placed  in  a  condition  where  sufficient 
accident  mitigation  equipment  will  be 
available. 

The  proposed  change  to  Technical 
Specification  3.7.6.1  will  remove  the 
requirement  to  suspend  positive  reactivity 
additions  if  both  control  room  ventilation 
trains  are  inoperable  in  Modes  5  and  6.  The 
Control  Room  Ventilation  System  is  required 
to  be  operable  in  Modes  5  and  6  to  protect 
the  control  room  operators  &t)m  an  event  that 
results  in  a  rapid  release  of  radioactivity, 
such  as  a  fuel  handling  accident.  The 
proposed  change  will  only  impact  slow 
mediods  to  change  core  reactivity,  such  as 
boron  dilution  and  RCS  temperature  changes. 
Therefore,  the  action  requirement  to  suspend 
positive  reactivity  additions  is  not  necessary 
for  the  protection  of  the  control  room 
operators. 

The  proposed  changes  will  have  no 
adverse  effect  on  plant  operation  or 
equipment  important  to  safety.  The  plant 
response  to  the  design  basis  accidents  will 
not  change  and  the  accident  mitigation 
equipment  will  continue  to  function  as 
assumed  in  the  design  basis  accident 
analysis.  Therefore,  there  will  be  no 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Section  Chief:  James  W.  Clifford. 

Northeast  Nuclear  Energy  Company,  et 
al,  Docket  Nos.  50-336  and  50-^23, 
Millstone  Nuclear  Power  Station,  Unit 
Nos.  2  and  3,  New  London  County, 
Connecticut 

Date  of  amendment  request: 
November  23. 1999. 


Description  of  amendment  request: 
The  proposed  change  affects  Technical 
Specification  4.0.5,  "Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements"  by  adding  a 
biennial  or  2-year  surveillance  interval 
and  incorporating  a  required  frequency 
for  performing  inservice  testing 
activities  of  once  per  731  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  amends  Technical     " 
Specification  Section  4.0.5.b  by  adding  a 
biennial  or  2  year  surveillance  to  the  existing 
list.  This  surveillance  interval  is  included  as 
part  of  the  current  Millstone  Unit  Nos.  2  and 
3  Inservice  Test  (1ST)  surveillance  program. 
Inclusion  of  this  surveillance  interval  in  the 
facility  Technical  Specifications  clarifies  the 
applicability  of  this  surveillance  interval  and 
affords  operational  flexibility  in  the  event  a 
surveillance  cannot  be  completed  within  the 
required  interval. 

The  proposed  change  will  have  no  adverse 
effect  on  plant  operation,  or  the  availability 
or  operation  of  any  accident  mitigation 
equipment.  The  plant  responseto  the  design 
basis  accidents  will  not  change.  In  addition, 
the  proposed  change  can  not  cause  an 
accident.  Therefore,  there  will  be  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  biennial  surveillance  relates  to 
performing  inservice  testing  of  plant 
components.  The  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  is  not  created  because 
the  proposed  Technical  Specification  change 
does  not  introduce  a  new  mode  of  plant 
operations  and  does  not  involve  physical 
modifications  to  the  plant.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

There  is  no  impact  on  the  margin  of  safety 
as  defined  in  the  Technical  Specifications. 
Performance  of  surveillance  tests  at  regular 
intervals  provides  assurance  of  reliability  and 
availability  of  accident  mitigating  equipment. 
The  Technical  Specifications  provide  the 
required  frequency  for  performing 
surveillance  testing.  Adding  a  new 
surveillance  frequency  to  the  Technical 
Specifications  will  provide  consistent  yet 
acceptable  flexibility  in  scheduling 
surveillance  tests  and  provide  additional 
assurance  that  testing  will  be  performed  in  a 
timely  manner. 

The  proposed  change  will  have  no  adverse 
effect  on  plant  operation  or  equipment 
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important  to  safety.  The  plant  response  to  the 
design  basis  accidents  will  not  change  and 
the  accident  mitigation  equipment  will 
continue  to  function  as  assumed  in  the 
design  basis  accident  analysis.  Therefore, 
there  will  be  no  significant  reduction  in  a 
margin  of  safaty. 

The  NRC  staif  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco.  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company. 
P.O.  Box  270.  Hartford.  Connecticut. 

NRC  Section  Chief:  James  W.  Clifford. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
November  29.  1999. 

Description  of  amendment  request: 
The  requested  changes  would  revise 
Technical  Specification  (TS)  3/4.6.6. 
"Supplementary  Leak  Collection  and 
Release  System."  (SLCRS),  TS  3/4.7.7, 
"Control  Room  Emergency  Ventilation 
System,"  (CREVS).  TS  3/4.7.9. 
"Auxihary  Building  Filter  System." 
(ABFS).  and  3/4.9.12,  "Fuel  Building 
Exhaust  System."  (FEES),  in  response  to 
Generic  Letter  (GL)  99-02.  "Laboratory 
Testing  of  Nuclear-Grade  Activated 
Charcoal."  The  requested  changes 
require  testing  of  nuclear-grade 
activated  charcoal  to  be  conducted  in 
accordance  with  American  Society  for 
Testing  Materials  (ASTM)  D3803-1989. 
"Standard  Test  Method  for  Nuclear- 
Grade  Activated  Carbon,"  as 
recommended  by  GL  99-02. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  (Northeast  Nuclear  Energy 
Company]  has  reviewed  the  proposed 
revision  in  accordance  with  10  CFR  50.92 
and  has  concluded  that  the  revision  does  not 
involve  any  Significant  Hazetrds 
Consideration  (SHC).  The  basis  for  this 
conclusion  is  that  the  three  criteria  of  10  CFR 
50.92(c)  are  not  satisfied.  The  proposed  TS 
revision  does  not  involve  an  SHC  because  the 
revision  would  not: 

1 .  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  modifies  the  TS  to 
reference  ASTM  D3803-(a9]89  for 
performing  laboratory  testing  of  nuclear- 


grade  charcoal  in  ESF  (Engineered 
Safeguards  Features)  filtration  systems.  The 
testing  methodology  associated  with  ASTM 
D3803-[19)89  provides  more  stringent 
requirements  than  what  is  currently 
employed.  These  more  stringent 
requirements,  along  with  a  factor  of  safety  of 
greater  than  or  equal  to  two  in  regards  to  the 
charcoal  efficiency  assimied  in  the  design 
bases  dose  analysis  will  not  result  in 
operations  that  will  increase  the  probability 
of  initiating  an  analyzed  event  and  do  not 
'alter  assumptions  relative  to  mitigation  of  an 
accident  or  transient  event.  The  more 
restrictive  requirements  continue  to  ensure 
process  variables,  structures,  systems,  and 
components  are  maintained  consistent  with 
the  safety  analyses  and  licensing  basis.  There 
are  no  related  modifications  to  any  systems. 
The  proposed  change  does  not  affect 
procedures  governing  plant  operations. 
Therefore  there  is  no  significant  increase  in 
the  probability  (or  consequences!  of 
occurrence  of  a  previously  evaluated 
accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  modifies  the  TS  to 
reference  ASTM  D3803-(19]89  for 
performing  laboratory  testing  of  nuclear- 
grade  charcoal  in  ESF  filtration  systems.  The 
proposed  change  does  not  involve  the 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  chemges  in  the  methods  governing  normal 
plant  operation.  This  change  does  impose 
different,  more  conservative  testing 
requirements  on  the  ESF  filtration  system 
charcoal  samples.  However  there  is  no 
alteration  in  the  methods  employed  to  obtain 
the  charcoal  sample  and  testing  is  performed 
offsite.  These  changes  are  consistent  with  the 
safety  analyses  and  licensing  basis. 
Furthermore,  the  proposed  changes  do  not 
introduce  any  new  modes  of  plant  operation, 
or  alter  any  operational  setpoints.  Thus  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  is  not 
created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  modifies  the  TS  to 
reference  ASTM  D3803-(19)89  for 
performing  laboratory  testing  of  nuclear- 
grade  charcoal  in  ESF  filtration  systems.  The 
imposition  of  the  more  conservative  charcoal 
filter  testing  requirements  associated  with 
ASTM  D3803-[19]89  along  with  a  factor  of 
safety  of  greater  than  or  equal  to  two,  in 
regards  to  the  charcoal  efficiency  assumed  in 
the  design  bases  dose  analysis  has  no  impact 
on,  nor  decreases  the  margin  of  plant  safety. 
The  conservative  nature  of  ASTM  D3803- 
[19]89  is  by  definition,  providing  additional 
restrictions  to  enhance  plant  safety.  This 
change  maintains  requirements  within  the 
safety  analysis  and  licensing  basis.  Therefore, 
there  will  be  no  significant  reduction  in  the 
margin  of  safety  as  defined  in  the  Bases  for 
the  TS  affected  by  the  proposed  change. 

As  described  above  this  TSCR  (Technical 
Specification  Change  Request]  does  not 
impact  the  probability  of  an  accident 
previously  evaluated,  does  not  involve  a 
significant  increase  in  the  consequences  of  an 


accident  previously  evaluated,  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated,  and  does  not  result  in 
a  significant  reduction  in  a  margin  of  safety. 
Therefore,  NNECO  has  concluded  that  the 
proposed  changes  do  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco.  Esq..  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford.  Connecticut 

NRC  Section  Chief:  James  W.  Clifford. 

PECO  Energy  Company,  Docket  Nos. 
50-352  and  50-353,  Limerick 
Generating  Station,  (LGS)  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request: 
November  5.  1999. 

Description  of  amendment  request: 
The  proposed  changes  will  revise  LGS 
Teclujical  Specifications  (TSs)  to 
incorporate  revised  testing  and 
acceptance  criteria  for  the  performance 
of  laboratory  analysis  of  safety-related 
nuclear-grade  activated  charcoal  in 
response  to  Generic  Letter  (GL)  99-02. 
"Laboratory  Testing  of  Nuclear-Grade 
Activated  Charcoal,"  dated  June  3,  1999. 
In  addition,  minor  editorial  changes  are 
being  proposed  for  wording  consistency 
and  to  correct  a  typographical  error. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Changing  the  methodology  for  the 
performance  of  the  laboratory  testing  of 
nuclear-grade  activated  charcoal  samples 
from  Reg.  [Regulatory)  Guide  1.52  to  ASTM 
D3803-1989  in  accordance  with  Generic 
Letter  99-02,  and  establishing  a  new  methyl 
iodide  penetration  acceptance  criteria  does 
not  involve  any  physical  changes  or 
modifications  to  the  function  or  operation  of 
any  safety-related  structure,  system,  or 
component.  The  new  testing  methodology 
will  enable  a  more  accurate,  conservative  and 
reliable  determination  of  the  charcoal 
decontamination  efficiencies  associated  with 
the  SGTS  [Standby  Gas  Treatment  System), 
RERS  [Reactor  Enclosure  Recirculation 
System),  and  CREFAS  (Control  Room 
Emergency  Fresh  Air  System]  which  will 
better  assure  that  the  assumed  charcoal 
efficiencies  credited  in  the  licensed  accident 
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increase  the  dose  rates  above  what  is 
currently  calculated  in  the  accident  analyses. 

In  addition,  the  proposed  minor  editorial 
changes  are  administrative  in  nature  and  do 
not  involve  any  physical  changes  to  plant 
structures,  systems  or  components  (SCCs),  or 
the  manner  in  which  SSCs  are  operated, 
maintained,  modified,  tested,  or  inspected. 
The  proposed  editorial  changes  do  not 
involve  a  change  to  any  safety  limits,  limiting 
safety  system  settings,  limiting  conditions  of 
operation,  or  design  parameters  for  any  SSC. 
The  proposed  editorial  changes  do  not 
impact  any  safety  analysis  assumptions  and 
do  not  involve  a  change  in  initial  conditions, 
system  response  times,  or  other  parameters 
affecting  any  accident  analysis. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staif  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ].  W.  Diirham, 
Sr..  Esquire,  Sr.  V.P.  and  General 
Coimsel,  PECO  Energy  Company.  2301 
Market  Street.  Philadelphia.  PA  19101. 

NRC  Section  Chief:  James  W.  Clifford. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company,  Deimarva 
Power  and  Light  Company,  and  Atlantic 
City  Electric  Company,  Dockets  Nos.  50- 
277  and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Units  Nos.  2  and  3,  York 
County,  Pennsylvania 

Date  of  application  for  amendments: 
November  17,  1999. 

Description. of  amendment  request: 
The  proposed  changes  will  revise  the 
Peach  Bottom  Units  2  and  3  Technical 
Specifications  (TSs)  Section  5.5.7.C.. 
Ventilation  Filter  Testing  Program 
(VFTP),  in  accordance  with  Generic 
Letter  (GL)  99-02,  "Laboratory  Testing 
of  Nuclear-Grade  Activated  Charcoal." 
This  TS  change  will  (1)  specify  that  the 
laboratory  testing  for  methyl  iodide 
penetration  be  performed  referencing 
ASTM  D3803-1989  at  a  temperature  of 
30  °C  (86  °F).  and  (2)  revise  the 
acceptance  criteria  for  methyl  iodide 
penetration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Changing  the  methodology  for  the 
performance  of  the  laboratory  testing  of 


nuclear  grade  activated  charcoal  samples 
from  RG  (Regulatory  Guide]  1.52  to  ASTM 
[American  Society  for  Testing  and  Materials] 
D3803-1989  and  the  establishment  of  new 
methyl  iodide  penetration  acceptance  criteria 
and  test  temperature  in  accordance  with 
Generic  Letter  99-02.  do  not  involve  any 
changes  or  modifications  to  the  function  or 
operation  of  any  safety  related  structure, 
system,  or  component.  The  new  testing 
methodology  enables  a  more  accurate  and 
conservative  charcoal  decontamination 
efficiency  to  be  determined  which. better 
assures  that  the  assumed  charcoal  efficiency 
credited  in  the  licensed  accident  analysis  is 
being  adequately  maintained.  Implementing 
this  change  only  involves  revisions  to 
existing  procedures. 

The  SGTS  [Standby  Gas  Treatment  System] 
and  MCREVS  [Main  Control  Room 
Emergency  Ventilation  System]  are  standby 
systems  that  are  designed  to  mitigate  the 
consequences  of  the  analyzed  accidents.  No 
analyzed  accident  initiating  events  are 
impacted,  no  new  accident  initiators  or  new 
failure  modes  are  created  and  the  credited 
charcoal  efficiency  for  each  system  in  the 
licensed  accident  analyses  is  not  changing. 
The  change  in  laboratory  testing 
methodology  does  not  degrade  the  ability  of 
these  systems  to  perform  all  of  their  safety 
related  mitigation  functions  as  designed. 

Therefore,  the  proposed  changes  described 
above  do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Changing  the  methodology  for  the 
performance  of  the  laboratory  testing  of 
nuclear  grade  activated  charcoal  in 
accordance  with  Generic  Letter  99-02  and 
establishing  new  methyl  iodide  penetration 
acceptance  criteria  is  not  an  accident 
initiator,  does  not  create  any  new  failure 
modes,  nor  does  it  result  in  the  occurrence 
of  an  accident.  This  change  does  not  result 
in  any  physical  plant  modification  and  does 
not  affect  the  safety  related  function,  charcoal 
efficiency,  or  operation  of  the  SGTS  or 
MCREVS.  This  change  only  involves 
revisions  to  existing  procedures  to  comply 
with  NRC  guidance  fronj  GL  99-02. 

Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  than  previously 
evaluated  is  not  created. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  safety  related  air  cleaning  units  used 
in  ESF  [Engineered  Safety  Feature] 
ventilation  systems  reduce  the  potential 
onsite  and  offsite  consequences  of  a 
radiological  accident  by  absorbing 
radioiodine.  Changing  the  methodology  for 
the  performance  of  the  laboratory  testing  of 
nuclear-grade  activated  charcoal  samples 
ft-om  RG  1.52  to  ASTM  D3803-1989  in 
accordance  with  Generic  Letter  99-02.  and 
the  establishment  of  new  methyl  iodide 
penetration  acceptance  criteria  does  not 
increase  the  dose  rates  above  what  is 
currently  calculated  in  the  accident  analyses. 

Therefore,  the  above  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  Licensee:  ].  W.  Durham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  PECO  Energy  Company,  2301 
Market  Street,  Philadelphia,  PA  19101. 

NRC  Section  Chief:  James  W.  Clifford. 

Portland  General  Electric  Company,  et 
al.,  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request: 
November  16,  1999. 

Description  of  amendment  request: 
The  proposed  eunendment  would  revise 
the  Trojan  Nuclear  Plant  (TNP) 
Permanendy  Defueled  Technical 
Specifications  by  removing  Figiue  4.1- 
1,  "Site  and  Exclusion  Area 
Boimdaries,"  fi-om  Section  4.0,  "Design 
Featiures,"  and  incorporate  the 
applicable  portion  of  this  figure  in  the 
Trojan  Nuclear  Plant  Defueled  Safety 
Analysis  Report.  Other  associated 
administrative  changes  resulting  from 
the  deletion  of  Figure  4.1-1,  as  well  as 
an  editorial  change  to  the  table  of 
contents,  are  also  proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  requested  license  amendment  consists 
of  changes  that  are  administrative  and/or 
editorial  in  nature,  in  that  the  physical  and 
operational  characteristics  of  the  TNP  site  are 
unchanged.  As  such,  the  requested 
amendment  does  not  in  any  way  affect 
systems,  structures,  or  components  that 
could  initiate  or  be  required  to  mitigate  the 
consequences  of  an  accident  previously 
evaluated.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  requested  license  amendment  consists 
of  changes  that  are  administrative  and/ or 
editorial  in  nature,  in  that  the  physical  and 
operational  characteristics  of  the  TNP  site  are 
unchanged.  As  such,  the  requested 
amendment  does  not  affect  systems, 
structures,  or  components  in  any  way  not 
previously  evaluated,  and  no  new  or  different 
failure  modes  will  be  created.  Therefore,  the 


proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  requested  license  amendment  consists 
of  changes  that  are  administrative  and/or 
editorial  in  nature,  in  that  the  physical  and 
operational  characteristics  of  the  TNP  site  are 
unchanged.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Douglas  R. 
Nichols,  Esq.,  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street, 
Portland,  Oregon  97204. 

NRC  Section  Chief:  Michael  T. 
Masnik. 

Public  Service  Electric  &■  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request: 
December  27, 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TS)  4.6.2.2.b. 
"Suppression  Pool  Spray,"  and 
4.6.2.3.b,  "Suppression  Pool  Cooling," 
to  modify  the  acceptance  criteria 
associated  with  flow  rate  testing  of  the 
Residual  Heat  Removal  (RHR)  system 
pumps. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  change  does  not  involve 
any  physical  changes  to  plant  structures, 
systems  or  components  (SSC).  The  RHR 
system  will  continue  to  function  as  designed. 
The  RHR  system  is  designed  to  mitigate  the 
consequences  of  an  accident,  and  therefore, 
cannot  contribute  to  the  initiation  of  any 
accident.  The  proposed  TS  surveillance 
requirement  changes  implement  testing 
methods  that  more  appropriately  control  and 
reflect  RHR  operation  and  establish 
acceptance  criteria,  which  ensure  that  Hope 
Creek's  licensing  and  design  basis 
assumptions  are  met.  In  addition,  this 
proposed  TS  change  will  not  increase  the 
probability  of  occurrence  of  a  malfunction  of 
any  plant  equipment  important  to  safety, 


since  the  manner  in  which  the  RHR  system 
is  operated  is  not  affected  by  these  proposed 
changes.  The  proposed  surveillance 
requirement  acceptance  criteria  ensure  that 
the  RHR  safety  functions  will  be 
accomplished.  Therefore,  the  proposed  TS 
changes  would  not  result  in  the  increase  of 
the  consequences  of  an  accident  previously 
evaluated,  nor  do  they  involve  an  increase  in 
the  probability  of  an  accident  previously 
^aluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  » 

The  proposed  TS  changes  do  not  involve 
any  physical  changes  to  the  design  of  any 
plant  SSC.  The  design  and  operation  of  the 
RHR  system  is  not  changed  from  that 
currently  described  in  Hope  Creek's  licensing 
basis.  The  RHR  system  will  continue  to 
function  as  designed  to  mitigate  the 
consequences  of  an  accident.  Implementing 
the  proposed  changes  does  not  result  in  plant 
operation  in  a  configuration  that  would 
create  a  different  type  of  malfunction  to  the 
RHR  system  than  any  previously  evaluated. 
In  addition,  the  proposed  TS  changes  do  not 
alter  the  conclusions  described  in  Hope 
Creek's  licensing  basis  regarding  the  safety 
related  functions  of  this  system. 

Therefore,  the  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  contained  in  this 
submittal  would  implement  testing  methods 
that  adequately  demonstrate  RHR  pump 
capability  and  establish  acceptance  criteria 
consistent  with  Hope  Creek's  licensing  basis. 
The  ability  of  RHR  to  perform  its  safety 
functions  is  not  adversely  affected  by  these 
proposed  changes.  Therefore,  the  proposed 
TS  change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit-N21, 
P.O.  Box  236.  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  James  W.  Clifford. 

Public  Service  Electric  &■  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request: 
December  29.  1999. 

Description  of  amendment  request: 
The  proposed  amendments  woidd 
revise  the  Salem  Nuclear  Generating 
Station  Technical  Specification 
requirements  for  instrumentation  in  the 
reactor  trip  system  by  adding  tolerances 
to  certain  setpoint  values. 
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Rochester  Gas 
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(  hief:  James  W.  Clifford. 
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Date  of  amen 
November  30,  1 

Description  o) 
The  proposed 
the  Rochester  Gi 
Corporation  to 
(a.3),  (c.5),  and 
Station  Impro 
Specifications 
reference  to 
Testing  and 
Procedure  D380b 


Electric  Corporation, 
.  R.  E.  Ginna  Nuclear 
yne  County,  New  York 

c  ment  request: 
^99. 
amendment  request: 
aihendment  would  allow 

s  and  Electric 
revise  Sections  5.5.10 
3)  of  the  Ginna 
Technical 
to  provide  a 
American  Society  for 
Matprials  (ASTM)  Standeird 
-1989  as  the  procedure 


(i. 
jvei 

(irs) 


for  performing  laboratory  testing  of 
charcoal  adsorbers  that  are  installed  in 
the  Ginna  Control  Room  Emergency  Air 
Treatment  System  (GREATS), 
Containment  Post-Accident  Sampling 
System  (CPASS),  and  Spent  Fuel  Pool 
Charcoal  Absorber  System  (SFPCAS). 
These  charcoal  adsorbers  for  the 
GREATS  and  CPASS  are  installed  for 
the  purpose  of  reducing  the  levels  of 
radioactive  iodide  species  released  to 
the  containment  and  control  room 
during  a  postulated  design  basis,  while 
the  charcoal  adsorbers  in  the  SFPCAS 
are  installed  for  reducing  the  levels  of 
radioactive  iodide  species  released  to 
the  auxiliary  building  during  a 
postidated  fuel  handling  accident.  The 
changes  to  ITS  Sections  (a.3),  (c.5),  and 
(d.3)  will  also  provide  a  specific  test 
temperature  and  humidity  level  for 
performing  the  testing  of  the  charcoal 
adsorbers,  and  to  increase  the  allowable 
penetration  of  methyl  iodide  to  these 
systems  from  10%  to  14.5%.  The 
requests  for  the  changes  are  consistent 
with  the  staffs  position  stated  in  NRC 
Generic  Letter  99-02,  "Laboratory 
Testing  of  Nuclear-Grade  Activated 
Charcoal,"  dated  June  3, 1999. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  With  respect  to  the  more 
restrictive  proposals  associated  with 
providing  a  reference  to  ASTM  D3803- 
1989,  "Standard  Test  Method  for 
Nuclear-Grade  Activated  Carbon,"  and 
providing  a  specific  test  temperature 
and  relative  humidity  for  testing  the 
charcoal  adsorbers,  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration  as  discussed 
below: 

(1)  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
probability  or  con.sequences  of  an  accident 
previously  evaluated.  The  changes  add  a 
reference  to  the  latest  approved  test  protocol 
and  provide  for  specific  test  conditions.  This 
does  not  increase  the  probability  of  an 
accident  previously  evaluated  since  the  tests 
are  of  themselves  not  an  accident  initiator. 
The  proposed  changes  are  in  accordance  with 
NUREG-14,31  guidance  and  provide  a  higher 
assurance  of  the  ability  of  the  charcoal 
adsorbers  to  perform  as  assumed  in  the 
accident  analysis.  Therefore,  the  probability 
or  consequences  of  an  accident  previously 
evaluated  is  not  significantly  increased. 

(2)  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
add  specific  details  of  charcoal  adsorber 
testing  and  do  not  of  themselves  involve  a 
physical  alteration  of  the  plant  ( ie.  no  new  or 


different  type  of  equipment  will  be  added  to 
perform  the  required  testing)  or  changes  in 
the  methods  governing  normal  plant 
operation.  The  changes  only  involve 
implementing  currently  approved  test 
methodology.  Therefore,  the  possibility  for  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  is  not  created. 

(3)  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  only 
add  conservatism  in  the  test  requirements  for 
the  charcoal  adsorbers  credited  in  the 
accident  analysis.  ASTM  D3803-1989  is 
considered  to  be  the  most  accurate  and  most 
realistic  protocol  for  testing  charcoal  in 
ventilation  systems  because  it  offers  the 
greatest  assurance  of  accurately  and 
consistently  determining  the  capability  of  the 
charcoal.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

With  respect  to  the  less  restrictive  proposal 
to  increase  the  allowable  test  limit  for  methyl 
iodide  penetration  of  charcoal  adsorbers,  the 
changes  do  not  involve  a  significant  hazards 
consideration  as  discussed  below: 

(4)  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  changes  revise  the 
acceptance  criteria  for  the  allowed 
penetration  of  methyl  iodide  during  the 
testing  of  charcoal  adsorbers  in  the  plant 
ventilation  systems.  This  does  not  increase 
the  probability  of  an  accident  previously 
evaluated  since  the  tests  are  of  themselves 
not  an  accident  initiator.  Because  ASTM 
D3803-1989  is  a  more  accurate  and 
demanding  test  than  older  tests  this  new 
protocol  will  allow  the  use  a  safely  factor  of 
2  fir  determining  the  acceptance  criteria  for 
charcoal  filter  efficiency.  The  new 
acceptance  criteria  continue  to  ensure  that 
the  efficiency  assumed  in  the  accident 
analysis  is  still  valid.  Therefore,  the 
probability  or  consequences  of  an  accident 
previously  evaluated  is  not  significantly 
increased. 

(2)  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
of  revising  charcoal  adsorber  testing 
acceptance  criteria  do  not  of  themselves 
involve  a  physical  alteration  of  the  plant  [ie. 
no  new  or  different  type  of  equipment  will 
be  added  to  perform  the  required  testing)  or 
changes  in  the  methods  governing  normal 
plant  operation.  Therefore,  the  possibility  for 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  is  not  created. 

(3)  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  only 
revise  the  test  acceptance  criteria  of  charcoal 
adsorbers  as  the  result  of  implementing 
testing  in  accordance  with  ASTM  D3803- 
1989.  ASTM  D3803-1989  is  considered  to  be 
the  most  accurate  and  most  realistic  protocol 
for  testing  charcoal  in  ventilation  systems 
because  it  offers  the  greatest  assurance  of 
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accurately  and  consistently  determining  the 
capability  of  the  charcoal.  Therefore,  this 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  upon  the  preceding 
information,  the  Rochester  Gas  and 
Electric  Corporation  determined  that  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Winston  &  Strawn,  1400  L 
Street,  NW.,  Washington,  DC  20005. 

NRC  Section  Chief:  Marsha 
Gamberoni,  Acting. 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1, 
Rhea  County,  Tennessee 

Date  of  amendment  request: 
September  30,  1999  (TS  98-005). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Watts  Bar  Nuclear  Plant  Unit  1 
Technical  Specifications  (TS)  analjrtical 
methods  for  core  operating  limits  to 
implement  an  analysis  supporting  a 
more  negative  moderator  temperature 
coefficient  (MTC)  for  the  end  of  cycle 
condition.  This  alternate  methodology  is 
based  on  a  Westinghouse  Electric 
Company  analysis  documented  in 
reports  WCAP-15088-P,  Revision  1 
(proprietary),  "Safety  Evaluation 
Supporting  a  More  Negative  EGL 
Moderator  Temperature  Coefficient 
Technical  Specification  for  the  Watts 
Bar  Nuclear  plant,"  and  WCAP-15099- 
P,  Revision  1  (non-proprietary,  same 
title). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  more  negative  EOL  [end-of-life]  MTC 
does  not  increase  the  probability  of  an 
accident  previously  evaluated  in  the  FSAR 
[Final  Safety  Analysis  Report].  No  new 
performance  requirements  are  being  imposed 


on  any  system  or  component  such  that  any 
design  criteria  will  be  exceeded.  The 
conservative  MDC  [moderator  density 
coefficient]  assumption  in  the  current 
analyses  of  record  has  been  confirmed  to 
remain  bounding  for  the  more  negative 
proposed  TS  values.  Therefore,  no  change  in 
the  modeling  of  the  accident  analysis 
conditions  or  response  is  necessary  in  order 
to  implement  this  change.  The  consequences 
of  an  accident  previously  evaluated  in  the 
FSAR  are  not  increased  due  to  the  more 
negative  EOL  MTC.  The  dose  predictions 
presented  in  the  FSAR  remain  valid  such  that 
no  more  severe  consequences  will  result. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  more  negative  EOL  MTC  does  not 
create  the  possibility  of  an  accident  which  is 
different  than  any  already  evaluated  in  the 
FSAR.  No  new  failure  modes  have  been 
defined  for  any  system  or  component  nor  has 
any  new  limiting  single  failure  been 
identified.  Conservative  assumptions  for 
MDC  have  already  been  modeled  in  the 
FSAR  analyses  and  it  has  been  determined 
that  the  more  negative  MTC  values  to  be 
implemented  in  the  TS  will  continue  to  be 
bounded  by  these  assumptions. 

C.  The  proposed  amendment  does  not 
involve  a  significrfnt  reduction  in  a  margin  of 
safety. 

The  evaluation  of  the  more  negative  EOL 
MTC  has  taken  into  account  the  applicable 
technical  specifications  and  has  bounded  the 
conditions  under  which  the  specifications 
permit  operation.  The  applicable  technical 
specification  is  Section  5.9.5.b  which  lists 
methods  approved  by  the  NRC  for  use  in 
determining  the  core  operating  limits.  The 
values  of  the  LCO  [limiting  condition  for 
operation]  and  SRs  [surveillance 
requirements]  are  located  in  the  COLR  [core 
operating  limits  report].  The  analyses  which 
support  these  technical  specifications  have 
been  evaluated.  The  results  as  presented  in 
the  FSAR  remain  bounding  for  the  more 
negative  EOL  MTC.  Therefore,  the  margin  of 
safety,  as  defiped  in  the  bases  to  these 
technical  specifications,  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Termessee  Valley  Authority, 
400  West  Smnmit  Hill  Driv^,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Richard  Correia. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request: 
December  21,  1999. 

Description  of  amendment  request: 
This  proposed  change  revises  the 


control  rod  block  requirements 
consistent  with  the  BWR/4  Standard 
Technical  Specifications.  Some 
functions  are  proposed  to  be  relocated 
to  the  Technical  Requirements  Manual, 
the  requirements  for  the  retained 
functions  are  clarified,  and  two 
functions  are  added  to  the  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
.significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  relocated  functions  are  not  assumed  as 
initial  conditions  for,  nor  are  they  credited  in 
the  mitigation  of,  any  design  basis  accident 
or  transient  previously  evaluated.  Since 
reactor  operation  with  these  revised  and 
relocated  Specifications  is  fundamentally 
unchanged,  no  design  or  analytical 
acceptance  criteria  will  be  exceeded.  As 
such,  this  change  does  not  impact  initiators 
of  analyzed  events  nor  assumed  mitigation  of 
design  basis  accident  or  transient  events. 

More  stringent  and  purely  administrative 
changes  do  not  affect  the  initiation  of  any 
event,  nor  do  they  negatively  impact  the 
mitigation  of  any  event.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with  . 
the  proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

None  of  the  proposed  changes  affects  any 
parameters  or  conditions  that  could 
contribute  to  the  initiation  of  an  accident.  No 
new  accident  modes  are  created  since  the 
manner  in  which  the  plant  is  operated  is 
unchanged.  No  safety-related  equipment  or 
safety  functions  are  altered  as  a  result  of 
these  changes.  Therefore,  the  proposed 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

There  is  no  impact  on  equipment  design  or 
operation,  and  there  are  no  changes  being 
made  to  safety  limits  or  safety  system  settings 
that  would  adversely  affect  plant  safety  as  a 
result  of  the  proposed  changes.  Since  the 
changes  have  no  effect  on  any  safety  analysis 
assumption  or  initial  condition,  the  margins 
of  safety  in  the  safety  analyses  are 
maintained.  In  addition,  neither 
administrative  changes  with  no  technical 
impact,  nor  the  imposition  of  more  stringent 
requirements  have  a  negative  impact  on  a 
margin  of  safety.  Therefore,  the  proposed 
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Attorney  f( 
Lewis,  Shaw, 
Trowbridge, 
Washington 

NRC  Sectidn 


involve  a  significant 
nargin  of  safety. 

has  reviewed  the 
( iysis  and,  based  on  this 
that  the  three 
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licensee:  Mr.  David  R. 
Pittman,  Potts  and 
300  N  Street,  NW., 
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Chief:  James  W.  Clifford. 


■or 


Wolf  Creek  N  iclear  Operating 
Corporation,  Docket  No.  50-482.  Wolf 
Creek  Genera  ling  Station,  Coffey 
County,  Kans  is. 

Date  of  ami  mdment  request: 
December  15,  1999  (ET  99-0050). 

DescriptioT  of  amendment  request: 
The  proposec  amendment  would 
modify  the  In  iproved  Technical 
Specification  i  (ITSs)  that  were  issued  in 
Amendment  sJo.  123  on  March  31, 1999, 
and  implemeited  on  December  18, 
1999.  The  pre  posed  changes  would 
expand  the  re  gion  of  acceptable  seal 
injection  flov  in  Figure  3.5.5-1  of  ITS 
3.5.5  and  pro/ide  the  following  10 
editorial  charges:  (1)  delete  the 
redundant  "*)>"  sign  in  the  allowable 
value  for  fun(  tion  4  in  Table  3.3.1-1  on 
reactor  trip  s]  stem  instrumentation,  (2) 
delete  the  exi  ra  spacing  in  the 
description  o  '  function  20  in  Table 
3.3.1-1,  (3)  ii  sert  periods  at  the  end  of 
the  text  for  G  mditions  M  and  N  in  the 
actions  for  lii  aiting  condition  for 
operation  (LCO)  3.3.2  on  engineered 
safety  featiu-e  >  actuation  system 
instrumentation  (ESFASI),  (4)  spell 
"requirements"  correctly  in  function  5.c 
of  Table  3.3.2-1  for  ESFASI,  (5)  delete 
theunneedec  "SR  3.3.2.6"  from  the 
surveillance  i  equirements  column  for 
Function  7. a  n  Table  3.3.2-1,  (6)  align 
the  wording  '  Coincident  with  Safety 
Injection"  wi  h  the  title  of  Fimction  7.b 
in  Table  3.3.:  -1.  (7)  align  the  data  in  the 
4  columns  of  Table  3.3.7-1,  CREVS 
[control  room  emergency  ventilation 
system]  Actuation  Instrumentation,  for 
Function  3  w  ith  the  first  line  of  the  title 
of  the  functic  n,  (8)  align  the  specified 
completion  t:  me  in  Condition  B  of  the 
actions  for  L(;0  3.7.1  for  main  steam 
safety  valves  with  text  for  the  Required 
Action  B.2,  (W)  add  the  acronym  "EES" 
to  Emergenc)  Exhaust  System  in  the 
table  of  contents  and  use  the  acronym 
in  the  upper  •ight-hand-comer  of  the  4 
ITS  pages  for  LCO  3.7.13  on  the 
emergency  e;iiaust  system,  and  (10) 
uncapitalize  ;he  word  "Associated"  in 
Condition  B  i)f  the  actions  for  LCO  3.8.4 
on  DC  source  s — operating  because  it 


should  not  be  capitalized.  The  licensee 
would  also  add  text  to  the  Bases  to  the 
applicable  safety  analyses  for  the  seal 
injection  flow  of  LCO  3.5.5. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  change  does  not  involve 
a  signiRcant  increase  Ln  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  restriction  on  RCP  [reactor  coolant 
pump]  seal  injection  flow  limits  the  amount 
of  ECCS  [emergency  core  cooling  systeml 
flow  that  would  be  diverted  from  the 
injection  path  following  an  accident.  This 
limit  is  based  on  safety  analysis  assumptions 
that  are  required  because  RCP  seal  injection 
flow  is  not  isolated  during  SI  [safety 
injection].  The  intent  of  the  LCO  3.5.5  limit 
on  seal  injection  flow  is  to  make  sure  that 
flow  through  the  RCP  seal  water  injection 
line  is  low  enough  to  ensure  that  sufficient 
centrifugal  charging  pump  injection  flow  is 
directed  to  the  RCS  [reactor  coolant  system] 
via  the  injection  points.  The  expansion  of  the 
Acceptable  Range  for  the  flow  limits  does  not 
impact  the  assumed  ECCS  flow  that  would  be 
available  for  injection  into  the  RCS  following 
an  accident. 

There  are  no  hardware  changes  nor  are 
there  any  changes  in  the  method  by  which 
any  safety  related  plant  system  performs  its 
safety  function.  Since  the  change  continues 
to  ensure  100  percent  of  the  assumed  . 
charging  flow  is  available,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  editorial  changes  involve 
corrections  to  the  improved  Technical 
Specifications  that  are  associated  with  the 
original  conversion  application  and 
supplements  or  the  certified  copy  of  the 
improved  Technical  Specifications.  As  such, 
these  changes  are  considered  as 
administrative  changes  and  do  not  modify, 
add,  delete,  or  relocate  any  technical 
requirements  of  the  Technical  Specifications. 

Therefore,  the  propo.sed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant  (no  new  of 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  proposed  changes  will 
not  impose  any  new  or  eliminate  any  old 
requirements.  The  expansion  of  the 
Acceptable  Range  for  the  (seal  injection)  flow 
limits  does  not  impact  the  assumed  ECCS 
flow  that  would  be  available  for  injection 
into  the  RCS  following  an  accident. 

The  proposed  editorial  changes  involve 
corrections  to  the  improved  Technical 
Specifications  that  are  associated  with  the 


original  conversion  application  and 
supplements  or  the  certified  copy  of  the 
improved  Technical  Specifications.  As  such, 
these  changes  are  considered  as 
administrative  changes  and  do  not  modify, 
add,  delete,  or  relocate  any  technical 
requirements  of  the  Technical  Specifications. 

Thus,  the  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  [for  seal  injection 
flow]  does  not  affect  the  acceptance  criteria 
for  any  analyzed  event.  There  will  be  no 
effect  on  the  manner  in  which  safety  limits 
or  limiting  safety  system  settings  are 
determined  nor  will  there  be  any  effect  on 
those  plant  systems  necessary  to  assure  the 
accomplishment  of  protection  functions.  The 
expansion  of  the  Acceptable  Range  for  the 
flow  limits  does  not  impact  the  assumed 
ECCS  flow  that  would  be  available  for 
injection  into  the  RCS  following  an  accident. 

The  proposed  editorial  changes  involve 
corrections  to  the  improved  Technical 
Specifications  that  are  associated  with  the 
original  conversion  application  and 
supplements  or  the  certified  copy  of  the 
improved  Technical  Specifications.  As  such, 
these  changes  are  considered  as 
administrative  changes  and  do  not  modify, 
add,  delete,  or  relocate  any  technical 
requirements  of  the  Technical  Specifications. 

Therefore,  the  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  "Trowbridge, 
2300  N  Street,  N.W..  Washington,  D.C. 
20037. 

NRC  Section  Chief:  Stephen  Dembek. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
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page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Indiana  Michigan  Power  Company, 
Docket,  Nos.  50-315  and  50-316, 
Donald  C.  Cook  Nuclear  Plant.  Units  1 
and  2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
December  22.  1999. 

Brief  description  of  amendments:  The 
amendments  would  delete  the  Donald 
C.  Cook  (D.C.  Cook),  Unit  1  and  2. 
Technical  Specification  (TS)  5.4.2, 
"Reactor  Coolant  System  Volume," 
because  the  information  regarding  the 
reactor  coolant  system  (RCS)  is  not 
required  by  TS  Section  5.0,  "Design 
Features,"  for  compliance  with  10  CFR 
50.36(c)(4).  Changes  to  the  RCS  volume 
information  are  included  in  the  D.C. 
Cook  Updated  Final  Safety  Analyses 
Report,  and  are  controlled  in  accordance 
with  10  CFR  50.59. 

Date  of  publication  of  individual 
notice  in  Federal  Register.  January  13, 
1999  (65  FR  2199). 

Expiration  date  of  individual  notice: 
February  14,  2000. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  fames  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  March 
31,  1999,  as  supplemented  by  letters 
dated  May  20,  June  1,  July  14,  and 
October  14, 1999. 

Description  of  amendment  request: 
The  amendment  converts  the  current 
Technical  Specifications  (TSs)  for  the 
James  A.  FitzPatrick  Nuclear  Power 
Plant,  to  a  set  of  improved  TSs  based 
upon  NUREG-1433,  "Standard 
Technical  Specifications  for  General 
Electric  Plants  BWR/4"  Revision  1  dated 
April  1995. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  November  8, 
1999  (64  FR  60854). 

Expiration  date  of  individual  notice: 
December  8,  1999. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  (]FR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 


Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington,  DC.  and 
electronically  fi-om  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

AmerGen  Energy  Co.,  LLC.  Docket  No. 
50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  1,  Dauphin  County, 
Pennsylvania 

Date  of  applicati'^n  for  amendment: 
June  11.  1999. 

Brief  description  of  amendment:  The 
amendment  made  various  title  changes 
to  the  plant  organization. 

Date  of  issuance:  January  7,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  219. 

Facility  Operating  License  No.  DPR- 
50:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  14, 1999  (64  FR  38027). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  7,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
October  2,  1998,  as  supplemented  by 
letters  dated  April  13,  1999,  and 


September  15,  1999.  Information  in 
Commonwealth  Edison  correspondence 
dated  July  8,  1999,  and  August  30,  1999, 
was  also  considered  during  the  review 
of  the  amendments. 

Brief  description  of  amendments:  The 
amendments  replace  the  custom 
operational  technical  specifications 
with  a  set  of  permanently  defueled 
technical  specifications  that  reflect  the 
permanently  shutdown^d  defueled 
status  of  the  Zion  Nuclear  Power 
Station.  Units  1  and  2.  The  amendments 
also  delete  certain  license  conditions 
from  the  operating  licenses  that  are  no 
longer  applicable  to  the  facility  in  its 
permanently  shutdown  and  defueled 
condition.  Information  supplied  in 
Commonwealth  Edison  letters  dated 
July  8,  1999,  August  30,  1999,  and 
September  15. 1999,  provided  clarifying 
information  and  did  not  expand  the 
scope  of  the  original  Federal  Register 
notice  dated  June  2,  1999,  and  did  not 
change  the  staffs  proposed  no 
significant  hazards  finding. 

Date  of  issuance:  December  30,  1999. 

Effective  date:  December  30.  1999. 

Amendment  Nos.:  Unit  1 — 180;  Unit 
2—167. 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48:  The  amendments 
revised  the  Technical  Specifications  and 
the  operating  licenses. 

Date  of  initial  notice  in  Federal 
RegisUr.  June  2,  1999  (64  FR  29709). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  30, 
1999.' 

No  significant  hazards  consideration 
comments  received:  No. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
September  10, 1999  (NRC-99-O072),  as 
supplemented  November  19, 1999 
(NRC-99-0107). 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  surveillance  requirements 
for  the  Division  1 130/260-volt  dc 
battery  to  accommodate  the  design  of 
the  replacement  battery. 

Date  of  issuance:  January  12,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  the  startup  from  the  seventh 
refueling  outage. 

Amendment  No.:  136.  ^ 

Facility  Operatmg  License  No.  NPF- 
43:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  November  J,  1999  (64  FR  59800). 
The  November  19.  1999.  letter  provided 
clarifying  information  that  was  within 
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The  Commits 
of  the 

Safety  Evaluat 
2000 

No  significaiit 
comments  rece  ived 

Duke  Energy  C  orporation,  et  al.  Docket 
Nos.  50-413  a$d  50-414,  Catawba 

Units  1  and  2,  York 
Carolina 


Nuclear  Statio  n. 
County,  South 

Date  of  appi  ication  for  amendments: 
September  16,  1999,  supplemented 
November  3, 1 399. 

Brief  descrif  tion  of  amendments:  The 
amendments  rsvise  Section  3.8.4,  "DC 
Sources — Operating"  of  the  Technical 
Specifications,  Specifically,  the 
amendments  n  lodify  Surveillance 


Requirements 


(SRs)  3.8.4.8  and  3.8.4.9 
and  the  associated  Bases  SR  3.8.4.8  and 
3.8.4.9  to  allovr  testing  of  the  direct 
current  (dc)  ch  annel  batteries  with  the 
units  on  line,  '^'he  change  to  SR  3.8.4.8 
would  also  pre  hibit  the  diesel  generator 
leing  service  tested  while 
the  units  are  o  i  line. 

Date  ofissui  nee:  January  7,  2000. 

Effective  dai  ?;  As  of  the  date  of 
issuance  and  s  lall  be  implemented 
within  45  day;  from  the  date  of 
issuance. 

Amendmen^Nos.:  Unit  1-183;  Unit 
2-175. 

Facility  Op^ting  License  Nos.  NPF- 
Araendments  revised 
Jpecifications. 

Date  of  inith  \t  notice  in  Federal 
Register:  Octob3r  20,  1999  (64  FR  56529). 
The  Commissi  jn's  related  evaluation  of 
the  amendmei  ts  is  contained  in  a  Safety 
Evaluation  dated  January  7,  2000. 

No  significaj  it  hazards  consideration 
comments  received:  No. 


First  Energy  N  iclear 
Company,  Doc  ket 
Nuclear  Powei 
County,  Ohio 


Date  Oj 
September  9 

Brief  descri^t. 
amendment 
Power  Plant 
Plan  by  elimi 
sample  Lake 
and  Eastlake 
since  Corbiculb 
already  been  i 
treatment 
which  are 

Date  of 

Effective  da 
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plans 


Operating 
No.  50-440,  Perry 
Plant,  Unit  1,  Lake 


)f  application  for  amendment: 
1999. 
ion  of  amendment:  This 
re|i/ised  the  Perry  Nuclear 
El  ivironmental  Protection 
r  ating  the  requirement  to 
sediment  in  the  Perry 
area  for  Corbicula, 
and  zebra  mussels  have 
lentified,  and  control  and 
J  have  been  implemented 
effefctive  for  both  species. 
issmmce:  January  5,  2000. 
e:  As  of  the  date  of 
s  hall  be  implemented 


Erie  i 
Plant 


Amendment  No.:  110. 

Facility  Operating  License  No.  NPF- 
58:  This  amendment  revised  the 
Environmental  Protection  Plan. 

Date  of  initial  notice  in  Federal 
RegisUr.  November  3. 1999  (64  FR  59802). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  5,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  h4ichigan 

Date  of  application  for  amendments: 
November  3,  1999. 

Brief  description  of  amendments:  The 
amendments  allow  use  of  fuel  rods  with 
ZIRLO  cladding,  specify  an  alternate 
methodology  to  determine  the  integral 
fuel  burnable  absorber  (IFBA) 
requirements  for  Westinghouse  fuel 
assemblies  stored  in  the  new  fuel 
storage  racks,  and  delete  the  designation 
of  the  fuel  assembly  types  allowed  in 
the  spent  fuel  storage  racks  emd  the  new 
fuel  storage  racks. 

Date  of  issuance:  January  6,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  239  and  220. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  December  1,  1999  (64  FR  67335). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  6,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

•  Date  of  application  for  amendments: 
March  18,  1998,  as  supplemented  by 
letters  dated  March  25,  September  29, 
and  November  3, 1999. 

Brief  description  of  amendments:  The 
amendments  change  the  way  passive 
failures  in  the  auxiliary  saltwater  (ASW) 
and  component  cooling  water  (CCW) 
systems  are  mitigated  during  the  long- 
term  recovery  period  following  a  loss-of- 
coolant  accident  (LOCA).  Specifically, 
plant  procedures  will  no  longer  require 
ASW  and  CCW  system  train  separation 
after  the  transfer  to  hot  leg  recirculation 
following  a  LOCA. 

Date  of  issuance:  January  13,  2000. 

Effective  date:  January  13,  2000,  and 
shall  be  implemented  in  the  next 
periodic  update  to  the  FSAR  Update  in 
accordance  with  10  CFR  50.71(e): 


Amendment  Nos.:  Unit  1 — 138,  Unit 
2—138. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Final  Safety  Analysis  Report 
Update. 

Date  of  initial  notice  in  Federal 
Register:  October  7,  1998  (63  FR  53953). 

The  supplemental  letters  dated  March 
25,  September  29,  and  November  3, 
1999,  provided  additional  clarifying 
information,  did  not  expand  the  scope 
of  the  application  as  originally  noticed, 
and  did  not  change  the  staff's  initial  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  13, 
2000. 

No  significant  hazards  consideration 
conunents  received:  No. 

PPS-L,  Inc.,  Docket  No.  50-387, 
Susquehanna  Steam  Electric  Station, 
Unit  1 ,  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment: 
March  12, 1999,  ^s  supplemented  by 
letter  dated  November  1,  1999. 

Brief  description  of  amendment:  This 
amendment  revised  the  Minimum 
Critical  Power  Ratio  safety  limits  in  TS 
Section  2.1.1.2  and  modified  the 
references  in  TS  Section  5.6.5  of  a 
critical  power  correlation  applicable  to 
Siemens  Power  Corporation  Atrium-10 
fuel. 

Date  of  issuance:  December  30,  1999. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  upon  startup 
from  the  Unit  1  eleventh  refueling  and 
inspection  outage  currently  scheduled 
for  spring  2000. 

Amendment  No.:  186. 

Facility  Operating  License  No.  NPF- 
14:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  7, 1999  (64  FR  17029). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  30, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County.  Alabama 

Date  of  amendments  request: 
December  1,  1998,  as  supplemented  by 
your  letters  of  April  21,  July  19,  October 
18,  and  November  11, 1999. 

Brief  Description  of  amendments:  The 
proposed  amendments  would  revise  the 
Technical  Specifications  to  reflect 
replacing  the  current  Model  51  steam 
generators  with  Westinghouse  Model 
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54F  steam  generators.  The  replacement 
program  includes  re-analyzing  and 
evaluating  loss-of-coolaht-accident 
(LOCA)  and  non-LOCA  mass  and  energy 
releases,  containment  and  sub- 
compartment  pressure  and  temperatiu'e 
responses,  dose  analyses,  and  the  effects 
on  nuclear  steam  supply  and  balance  of 
plant  systems. 

Date  of  issuance:  December  29, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  Unit  1  entering  Mode  5  for 
Cycle  17  (Spring  2000)  and  prior  to  Unit 
2  entering  Mode  5  for  Cycle  15  (Spring 
2001). 

Amendment  Nos.:  Unit  1-147;  Unit- 
238. 

Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8:  Amendments  revise  the 
Improved  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  20,  1999  (64  FR 
56533).  The  supplemental  letters  dated 
October  18,  and  November  11,  1999, 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determinations. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  29, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  July  22, 
1998,  as  supplemented  by  letters  dated 
June  16,  October  21  and  27,  November 
17,  and  December  9,  1999. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  reflect  the  steam 
generator  water  level  low-low  trip 
setpoint  differences  between  the 
existing  Model  E  and  the  replacement 
Model  Delta-94  steam  generators  for  the 
reactor  trip  system  and  the  engineered 
safety  features  actuation  system 
instrumentation. 

Date  of  issuance:  Decembei  29, 1999. 

Effective  date:  December  29,  1999,  to 
be  implemented  following  replacement 
of  Unit  1  Model  E  steam  generators  with 
Model  Delta-94  steam  generators  and 
prior  to  entry  into  Operational  Mode  3. 

Am*indment  Nos.:  Unit  1 — 120;  Unit 
2—108. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  September  9,  1998  (63  FR 
48268). 

The  June  16,  October  21  and  27, 
November  17,  and  December  9,  1999, 
supplements  provided  additional 
clarifying  information  that  was  within 
the  scope  of  the  original  application  eind 
Federal  Register  notice  and  did  not 
change  the  staff's  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  29, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  00-1732  Filed  1-25-00;  8:45  am] 
BILLING  COOE7S90-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  [#3232]] 

State  of  Kentucky 

As  a  result  of  the  President's  major 
disaster  declaration  on  January  10,  2000, 

1  find  that  Crittenden,  Daviess,  and 
Webster  Counties  in  the  State  of 
Kentucky  constitute  a  disaster  area  due 
to  damages  caused  by  tornadoes,  severe 
storms,  torrential  rains,  and  flash 
flooding  that  occurred  on  January  3-4, 
2000.  Applications  for  loans  for 
physical  damage  as  a  residt  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  March  10,  2000  and  for 
economic  injury  until  the  close  of 
business  on  October  10,  2000  at  the 
address  listed  below  or  other  locally 
annoimced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 

2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injiuy  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Caldwell, 
Hancock,  Henderson,  Hopkins, 
Livingston,  Lyon,  McLean,  Ohio,  and 
Union  Counties  in  Kentucky;  Hardin 
County,  Illinois;  and  Spencer  and 
Warrick  Counties  in  Indiana. 

The  interest  rates  are: 


For  Physical  Damage 

Homeowners  with  credit  available 
elsewhere — 7.500% 

Homeowners  without  credit  available 
elsewhere — 3 .750% 

Businesses  with  credit  available 
elsewhere — 8.000% 

Businesses  and  non-profit  organizations 
without  credit  available  elsewhere — 4.000% 

Others  (including  non-profit  organizations) 
with  credit  available  elsewhere — 6.750% 

For  Economic  Injury 

Businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere — 4.000% 

The  number  assigned  to  this  disaster  for 
physical  damage  is  323212,  and  for  economic  . 
injury  the  numbers  are  9G4100  for  Kentucky, 
9G4200  for  Illinois,  and  9G4300  for  Indiana. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  14,  2000. 
Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  00-1804  Filed  1-25-00;  8:45  am] 

BHJJNG  CODE  8025-^-P 


SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Economic  Injury  Disaater 
#9G20 

State  of  Washington 

King,  Pierce,  Snohomish,  Thurston, 
and  Whatcom  Counties  and  the 
contigous  counties  of  Chelan,  Grays 
Harbor,  Island,  Kitsap,  Kittitas,  Lewis, 
Mason,  Okanogan,  Skagit,  and  Yakima 
in  the  State  of  Washington  constitute  an 
economic  injury  disaster  area  due  to  the 
effects  of  the  warm  water  current  known 
as  El  Nino  beginning  in  1997.  Eligible 
small  businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  for  this 
disaster  until  the  close  of  business  on 
September  22,  2000  at  the  address  listed 
below  or  other  locally  annoimced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  4  Office, 
P.O.  Box  13795,  Sacramento,  CA  95853- 
4795. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultiu^ 
cooperatives  is  4  percent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  Dec.  22.  1999. 
Aida  Alvarez, 
Administrator 
(FR  Doc.  00-1805  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  a02S-01-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  AvUrt^n  Administration 

Proposed  Advisory  Circular; 
Compliance  Criteria  for  14  CFR  33.28, 
Aircraft  Englrtes,  Electrical  and 
Electronic  En|)ine  Control  Systems 

agency:  Fedetal  Aviation 
Administratioh,  DOT. 
ACTION:  Notice  of  availability  of 
proposed  advi  sory  circular  and  request 
for  conunents 


summary:  Thi  t  notice  annoiuices  the 
availability  of  proposed  Advisory 
Circular  (AC)  ^o.  33.28-1,  Compliance 
Criteria  for  14  CFR  33.28.  Aircraft 
Engines,  Electrical  and  Electronic 
Engine  Control  Systems. 
DATES:  Coram  snts  must  be  received  on 
or  before  April  25,  2000. 
ADDRESSES:  S(  tnd  all  comments  on  the 
proposed  AC  o  the  Federal  Aviation 
Administration,  Attn:  Engine  and 
Propeller  Staddards  Staff,  ANE-110, 
Engine  and  Pnppeller  Directorate, 
Aircraft  Certiftcation  Service,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

FOR  FURTHER  IJXFORMATION  CONTACT: 
Cosimo  Boscd,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  at  the  above 
address,  telepione  (781)  238-7118,  fax 
(781) 238-71? 9. 
SUPPLEMENTAIIY  INFORMATION: 

Comments  In'  rited 

A  copy  of  tl^e  subject  Act  may  be 
obtained  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  ( ONTACT.  Interested 
persons  are  in  vited  to  comment  on  the 
proposed  AC  md  to  submit  such  written 
data,  views,  o  r  arguments  as  they  desire. 
Commenters  i  nust  identify  the  subject  of 
the  AC  and  si  bmit  comments  in 
duplicate  to  t  le  address  specified  above. 
All  communii  ;ations  received  on  or 
before  the  clo  sing  date  for  comments 
will  be  consi(  ered  by  the  Engine  and 
Propeller  Dir^torate,  Aircraft 
Certification  $ervice,  before  issuance  of 
the  final  AC. 


was 


Background 

This  proposed 
material  for 
§  33.28,  ElectHcal 
Control  (EEC 
technology 
engines 

aircraft  appli^  :ations 
practice  and 
was  oriented 
When  the  us<  < 
limited  to  a 
manufacturers 


desig  ned 


snail ; 


AC  provides  guidance 
D^ethods  of  complying  with 
and  Electronic 
Systems.  Initially,  EEC 
primarily  applied  to 
for  large  transport 
the  certification 
mplementation  of  §  33.28 
toward  these  applications, 
of  EEC  technology  was 

group  of 
,  the  information  and 


guidance  provided  in  the  rule  itself  was 
adequate.  However,  with  the 
proliferation  of  EEC  controls,  the  need 
for  additional  advisory  material  has 
become  evident  in  several  recent  engine 
certification  programs.  Additionally, 
industry  representatives  that  design 
engines  for  applications  other  than  large 
transport  aircraft  certificated  under  part 
25  have  questioned  the  criteria  used  to 
determine  equivalence  to  the  typical 
hydromechanical  systems. 

(Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702.  44704.) 

Issued  in  Burlington,  Massachusetts,  on 
January  14,  2000. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-1818  Filed  1-25-00;  8:45  am) 

BIUJNO  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review, 
Chandler  Municipal  Airport,  Chandler, 
Arizona 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  The  FAA  announces  that  it  is 
reviewing  a  proposed  Noise 
Compatibility  Program  submitted  by  the 
city  of  Chandler  for  the  Chandler 
Municipal  Airport  (CHD),  Chandler, 
Arizona  imder  the  provisions  of  Title  I 
of  the  Safety  and  Noise  Abatement  Act 
of  1979  (Public  Law  96-193) 
(hereinafter  referred  to  as  "the  Act")  and 
14  CFR  Part  150.  This  program  was 
submitted  subsequent  to  a 
determination  by  the  FAA  that 
associated  Noise  Exposure  Maps 
submitted  under  14  CFR  Part  150  were 
in  compliance  with  applicable 
requirements  effective  June  24, 1999. 
The  proposed  Noise  Compatibility 
Program  will  be  approved  or 
disapproved  on  or  before  July  11,  2000. 
EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  the  FAA's  review  of  the  Noise 
Compatibility  Program  is  January  13, 
2000.  The  public  comment  period  ends 
March  13.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Armstrong,  Airport  Planner, 
Airports  Division,  AWP-611.1,  Federal 
Aviation  Administration,  Western- 
Pacific  Region.  Mailing  address:  P.O. 
Box  92007  World  Way  Postal  Center, 
Los  Angeles,  CA,  90009-2007. 
Telephone  Number  (310)  725-3614. 
Comments  on  the  proposed  Noise 


Compatibility  Program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  Noise 
Compatibility  Program  for  Chandler 
Municipal  Airport  which  will  be 
approved  or  disapproved  on  or  before 
July  11,  2000.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and 
conunent. 

An  airport  operator  who  has 
submitted  Noise  Exposure  Maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  14  CFR  Part 
150,  promulgated  pursuant  to  Title  I  of 
the  Act,  may  submit  a  Noise 
Compatibility  Program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  formally  received  the 
Noise  Compatibility  Program  for 
Chandler  Miuiicipal  Airport,  effective 
on  January  13,  2000.  It  is  requested  that 
the  FAA  review  this  materiaJ  and  that 
the  noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  Noise  Compatibility  Program  under 
Section  104(b)  of  the  Act.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  Noise 
Compatibility  Programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  minimum  of  180  days,  will  be 
completed  on  or  before  July  11,  2000. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  Section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  reduce  the  level  of 
aviation  safety,  create  an  imdue  burden 
on  interstate  or  foreign  commerce,  or  are 
reasonably  consistent  with  obtaining  the 
goal  of  reducing  existing  noncompatible 
land  uses  and  preventing  the 
introduction  of  additional 
noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
■specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable. 

Copies  of  the  Noise  Exposure  Maps, 
the  FAA's  evaluation  of  the  maps,  and 
the  proposed  Noise  Compatibility 
Program  are  available  for  examination  at 
the  following  locations: 


Federal  Aviation  Administration,  800 
'Independence  Avenue,  SW,  Room 

615,  Washington,  DC  20591 
Federal  Aviation  Administration, 

Western-Pacific  Region,  15000 

Aviation  Boulevard,  Hawthorne,  CA, 

90261 
Mr.  Greg  Chenoweth,  Manager, 

Chandler  Municipal  Airport,  2380 

South  Stinson  Way,  Chandler,  AZ 

85249-1728 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Hawthorne,  California  on  January 
13,  2000. 
Herman  C.  Bliss, 

Manager.  Airports  Division,  AWP-600, 
Western-Pacific  Region. 

[FR  Doc.  00-1819  Filed  1-25-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  Issues 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  aimounces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  transport  airplane 
and  engine  (TAE)  issues. 
DATES:  The  meeting  is  schedule  for 
February  8,  2000,  from  10  am  to  1  pm. 
ADDRESSES:  Federation  Aviation 
Administration,  800  Independence 
Avenue,  Room  810,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Effie 
M.  Upshaw,  Office  of  Rulemaking, 
ARM-209.  FAA,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
Telephone  (202)  267-7626,  FAX  (202) 
267-5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  Ill),  notice  is  given  of 
an  ad  hoc  ARAC  meeting  to  be  held 
Febuary  8,  2000,  at  the  Federal  Aviation 
Administration,  800  Independence 
Ave.,  Room  810,  Washington,  DC.  The 
meeting  is  being  held  to  approve  items 
that  had  been  expected  to  be  voted  on, 
but  were  not  because  of  time 
constraints,  at  the  December  1999  TAE 
meeting.  At  that  time,  TAE  members 
agreed  to  hold  an  ad  hoc  meeting/ 
teleconference  for  the  expressed 
purpose  of  voting  on  only  those  items 


carried  over  from  the  December 
meeting. 

The  agenda  will  include  the  following 
actions: 

•  The  Engine  Harmonization  Working 
Group  (HWG)  plans  to  request  approval 
to  submit  a  package  to  the  FAA  for 
formal  legal  and  economic  reviews.  The 
package  contains  a  proposed  notice  of 
rulemaking  and  associated  advisory 
circulars  that  address  type  certificates 
for  aircraft  propellers,  fatigue  limits  and 
evaluation,  propeller  control  system, 
vibration  and  fatigue  evaluation,  safety 
analysis,  and  propeller  certificate 
handbook. 

•  The  Human  Factors  HWG  will  be 
requesting  approval  of  its  work  plan  on 
flight  crew  error/flight  crew 
performance  considerations  in  the  flight 
deck  certification  process. 

•  The  Electrical  System  HWG  plans 
to  request  TAE  approval  to  submit  its 
report  on  electrical  generating  and 
distribution  systems  and  electrical 
bonding  and  protection  against  lighting 
and  static  electricity. 

•  The  Loads  and  Dynamics  HWG 
plans  to  request  approval  of  a  proposed 
advisory  circular  addressing  design  dive 
speed. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  availability  of 
meeting  room  space  and  telephone 
lines.  The  public  may  participate  by 
teleconference  by  contracting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT  after  Febuary  2. 
The  public  must  make  arrangements  by 
February  4  to  present  oral  statements  at 
the  meeting.  Written  statements  may  be 
presented  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Transport 
Airplane  and  Engine  issues  oi  by 
providing  copies  at  the  meeting.  Copies 
of  the  documents  to  be  voted  upon  may 
be  made  available  by  contacting  the 
person  listed  under  the  heading  FOR 
FURTHER  INFORMATION  CONTACT. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
the  meeting  or  meeting  documents, 
please  contact  the  person  listed  under 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT.  Sign  and  oral  interpretation,  as 
well  as  a  listening  device,  can  be  made 
available  if  requested  10  calendar  days 
before  the  meeting. 

Issued  in  Washington,  DC,  on  January  20, 
2000. 

Anthony  F.  Fazio, 

Director.  Aviation  Rulemaking  Advisory 
Committee. 

(FR  Doc.  00-1817  Filed  1-25-00;  8:45  am) 

BILUNG  CODE  4Sia-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities:  Comment 
Request 

AGENCY:  Federal  Raiboad 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Railroad  Administration  (FRA) 
hereby  aimounces  that  it  is  seeking 
renewal  of  the  following  currently 
approved  information  collection 
activities.  Before  submitting  these 
information  collection  requirements  for 
clearance  by  the  Office  of  Management 
and  Budget  (OMB),  FRA  is  soliciting 
public  comment  on  specific  aspects  of 
the  activities  identified  below. 
DATES:  Comments  must  be  received  no 
later  than  March  27,  2000. 
ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  following  proposed 
activities  by  mail  to  either:  Mr.  Robert 
Brogan,  Office  of  Safety,  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  N.W.,  Mail  Stop  17,  Washington, 
D.C.  20590.  or  Ms.  Dian  Deal,  Office  of 
Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Raihoad  Administration,  1120 
Vermont  Ave.,  N.W.,  Mail  Stop  35, 
Washington,  D.C.  20590.  Commenters 
requesting  FRA  to  acknowledge  receipt 
of  their  respective  comments  must 
include  a  self-addressed  stamped 
postcard  stating,  "Comments  on  OMB 
control  number  — .  Alternatively, 
comments  may  be  transmitted  via 
facsimile  to  (202)  493-6265  or  (202) 
493-6170,  or  E-mail  to  Mr.  Brogan  at 
robert.brogan@fra.dot.gov.  or  to  Ms. 
Deal  at  dian.deal@ft-a.dot.gov.  Please 
refer  to  the  assigned  OMB  control 
number  in  any  correspondence 
submitted.  FRA  will  summarize 
comments  received  in  response  to  this 
notice  in  a  subsequent  notice  and 
include  them  in  its  information 
collection  submission  to  OMB  for 
approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan.  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  N.W.,  Mail  Stop  17.  Washington, 
D.C.  20590  (telephone:  (202)  493-6292) 
or  Dian  Deal,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  N.W.,  Mail  Stop  35,  Washington, 
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one:  (202)  493-6133). 
one  numbers  are  not  toll- 


D.C. 20590 
(These  telepl 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  R  jduction  Act  of  1995 
(PRA).  Pub.  I  .  104-13,  section  2,  109 
Stat.  163  (19!  i5)  (codified  as  revised  at 
44  U.S.C.  §§  1501-3520),  and  its 
implementing  regulations,  5  CFR Part 
1320,  requira  Federal  agencies  to 
provide  60-d  lys  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  for 
reinstatemeni  or  renewal  by  0MB.  44 
U.S.C.  3506((  )(2)(A):  5  CFR  1320.8(d)(1), 
1320.10(e)(i: ,  1320.12(a).  Specifically, 
ERA  invites  nterested  respondents  to 
comment  on  the  following  summary  of 
proposed  inf  )rmation  collection 
activities  reg  U'ding  (i)  whether  the 
information  (Collection  activities  are 

FRA  to  properly  execute 
including  whether  the 


necessary  foi 
its  functions 

activities  wil  have  practical  utility;  (ii) 
of  FRA's  estimates  of  the 
information  collection 


the  accuracy 
burden  of  thi 
activities,  including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  th  3  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  an  1  (iv)  ways  for  FRA  to 


minimize  th( 


burden  of  information 


collection  ac  ivities  on  the  public  by 
automated,  e  ectronic,  mechanical,  or 
other  techno  ogical  collection 
techniques  o '  other  forms  of  information 
technology  (e.g.,  permitting  electronic 
submission  c  f  responses).  See  44  U.S.C. 
3506(c)(2)(A  (i)-(iv);  5  CFR 
1320.8{d)(l)|  Hiv).  FRA  believes  that 
soliciting  pu  )lic  comment  will  promote 
its  efforts  to  i  educe  the  administrative 
and  paperwc  rk  burdens  associated  with 
the  collectioi  i  of  information  mandated 
by  Federal  re  gulations.  In  svmimary, 
FRA  reasons  that  comments  received 
will  advance!  three  objectives:  (i)  reduce 


reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Below  are  brief  summaries  of  the 
three  currently  approved  information 
collection  activities  that  FRA  will 
submit  for  clearance  by  OMB  as 
required  imder  the  PRA: 

Title:  Identification  of  Car^  Moved  in 
Accordance  with  Order  13528. 

OMB  Control  Number:  2130-0506. 

Abstract:  This  collection  of 
information  identifies  a  freight  car  being 
moved  within  the  scope  of  Order  13528 
(Order).  See  CFR  Part  232,  Appendix  B. 
Otherwise,  an  exception  will  be  taken, 
and  the  car  will  be  set  out  of  the  train 
and  not  delivered.  The  information  that 
must  be  recorded  is  specified  at  49  CFR 
Part  232,  Appendix  B,  requiring  that  a 
car  be  properly  identified  by  a  card 
attached  to  each  side  of  the  car  and 
signed  stating  that  such  'movement  is 
being  made  under  the  authority  of  the 
order.  The  Order  does  not  require 
retaining  cards  or  tags.  When  a  car 
bearing  a  tag  for  movement  under  the 
Order  arrives  at  its  destination,  the  tags 
are  simply  removed. 

Form  Numberfs):  None. 

Affected  Public:  Businesses. 

Respondent  Universe:  685  railroads. 

Frequency  of  Submission:  On 
occasion. 

Total  Responses:  800  tags. 

Average  Time  Per  Response:  5 
minutes  per  tag. 

Estimated  Total  Annual  Burden:  67 
.  hours. 

Status:  Regular  Review. 

Title:  Railroad  Police  Officers. 

OMB  Control  Number:  2130-0537. 

Abstract:  Under  49  CFR  Part  207, 
railroads  are  required  to  notify  states  of 


all  designated  railroad  police  officers 
who  are  discharging  their  duties  outside 
of  their  respective  jurisdictions.  This 
requirement  is  necessary  to  verify 
proper  police  authority. 

Form  Number(s):  None. 

Affected  Public:  Businesses. 

Respondent  Universe:  30  railroads. 

Frequency  of  Submission:  On 
occasion. 

Total  Responses:  330  (30  rpts.  +  300 
reds.) 

Average  Time  Per  Response:  5  hrs.  p/ 
rpt.  +  10  min.  p/rcd. 

Estimated  Total  Annual  Burden:  200 
hours. 

Status:  Regular  Review. 

Title:  Control  of  Alcohol  and  Drug 
Use  in  Railroad  Operations. 

OMB  Control  Number:  2130-0526. 

Abstract:  The  information  collection 
requirements  contained  in  pre- 
employment  and  "for  cause"  testing 
regulations  are  intended  to  ensure  a 
sense  of  fairness  and  accuracy  for 
railroads  and  their  employees.  The 
principal  information — evidence  of 
unauthorized  alcohol  or  drug  use — is 
used  to  prevent  accidents  by  screening 
personnel  who  perform  safety-sensitive 
service.  FRA  uses  the  information  to 
measure  the  level  of  compliance  with 
regulations  governing  the  use  of  alcohol 
or  controlled  substances.  Elimination  of 
this  problem  is  necessary  to  prevent 
accidents,  injuries,  and  fatalities  of  the 
natvire  already  experienced  and  further 
reduce  the  risk  of  a  truly  catastrophic 
accident.  Finally,  FRA  analyzes  the  data 
provided  in  the  Management 
Information  System  annual  report  to 
monitor  the  effectiveness  of  a  railroad's 
alcohol  and  drug  testing  program. 

Form  Numberfs):  FRA  F  6180.73, 
6180.74,  6180.94A,  61880.94B. 

Affected  Public:  Businesses 

Reporting  Burden: 
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Respondent  Universe:  450  railroads. 

Frequency  of  Submission:  On 
occasion. 

Total  Responses:  357,251. 

Estimated  Total  Annual  Burden: 
106,470  hours. 

Status:  Regular  Review. 

Pursuant  to  44  U.S.C.  3507(a)  and  5 
C.F.R.  1320.5(b),  1320.8(b)(3)(vi),  FRA 


informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  ' 

Authority:  44  U.S.C.  3501-3520. 


Issued  in  Washington,  D.C.  on  January  19, 
2000. 

Margaret  B.  Reid, 

Acting  Director,  Office  of  Information 
Technology  and  Support  Systems,  Federal 
Railroad  Administration. 

[FR  Doc.  00-1800  Filed  1-25-00;  8:45  am] 
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Wednesday, 
January  26,  2000 


Part  n 

Department  of  the 
Interior 

Bureau  of  Reclamation 

43  CFR  Part  428 

Information  Requirements  for  Certain   ^ 
Farm  Operations  in  Excess  of  960  Acres 
and  the  Eligibility  of  Certain  Formerly 
Excess  Land;  Final  Rule 
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DEPARTMENT  ( )F  THE  INTERIOR 
Bureau  of  Rec^matlon 

43  CFR  Part  428 
RIN  1006-AA38 

Information  Requirements  for  Certain 
Farm  Operations  in  Excess  of  960 
Acres  and  the  ^igibility  of  Certain 
Formerly  Excess  Land 


AGENCY:  Bureau 
Interior. 
ACTION:  Final  ni 


of  Reclamation, 


summary:  This  f  nal  rule  adds  a  new 
part  to  the  Burej  u  of  Reclamation's 
(Reclamation)  re  ?ulations.  This  part 
supplements  thejAcreage  Limitation 
Rules  and  Reguljitions,  which 
implement  the  Reclamation  Reform  Act 
of  1982  (RRA).  Tttie  final  rule  requires 
certain  farm  operators  to  submit  RRA 
forms  that  describe  the  services  they 
perform  and  the  land  they  service.  The 
rule  also  address  es  the  eligibility  of 
excess  land  held  in 
entities  to  receive 
amation  irrigation 


certain  formerly 
trusts  or  by  legal 
nonfuU-cost  Rec 
water. 


DATES:  Effective 
effective  Octobei 
§§428.9  and  428. 
January  1,  2001 
APPLICABILITY  DAtES 
applicability  datps 
§428.11. 


iate:  This  rule  is 
1,  2000, except  that 
10  are  effective 


For  the 
of  this  rule,  see 


ADDRESSES:  A 
received  on  the 
available  for 
arrangements  to 
comments,  pi 
Commissioner's 
Reclamation,  1 
Washington,  DC 
Petacchi,  ore- 


m4i 
FOR  FURTHER 

Steve  Richardsoi  i 
of  Reclamation 
Washington,  DC 
208-4291. 


cctoy  of  all  conunents 
J  roposed  nde  are 
review.  To  make 
review  those 
eas  3  write  to: 

Dffice,  Bureau  of 
8^  9  C  Street  NW., 
20240,  Attn:  Erica 
il  epetacchi@usbr.gov. 
INFORMATION  CONTACT: 
,  Chief  of  Staff,  Bureau 
:  849  C  Street  NW., 
20240.  telephone  {202} 


SUPPLEMENTARY 
section  provides 
information: 


I.  Background 

This  final  rule 
Acreage  Limitation 
Regulations,  43 
govern  implcTiei^tation 
administration  o 
creates  a  separat 
Regulations  part, 


INFORMATION:  This 
the  following 


I.  Background 

II.  Summary  of  iHb  Final  Rule  as  Adopted 

III.  Public  Involv(  ment 

IV.  Procedural  M  itters 


supplements  the 
Rules  and 
I  part  426,  that 
and 
the  RRA.  The  rule 
Code  of  Federal 
43  CFR  part  428, 


addressing  information  requirements  for 
certain  farm  operators  and  the  eligibility 
of  certain  formerly  excess  land  held  in 
a  trust  or  by  a  legal  entity  or  any 
combination  of  trusts  and  legal  entities 
to  receive  nonfull-cost  Reclamation 
irrigation  water. 

Tnis  final  rule  was  preceded  by  a 
proposed  rule,  which  we  published  in 
the  Federal  Register  (63  FR  64154,  Nov. 
18,  1998),  and  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR),  that  we 
also  published  in  the  Federal  Register 
(61  FR  66827,  Dec.  18,  1996).  When  we 
finalized  the  Acreage  Limitation  Rules 
and  Regulations  (43  CFR  part  426),  we 
published  the  ANPR  to  address  certain 
issues  not  dealt  with  in  43  CFR  part  426. 
Please  see  the  preambles  to  the  ANPR 
and  the  proposed  rule  for  a  more 
complete  history  of  this  regulation. 

n.  Summary  of  the  Final  Rule  as 
Adopted 

The  final  rale  will  extend  RRA 
certification  and  reporting  forms 
requirements  to  farm  operators  who: 

(1)  Provide  services  to  more  than  960 
acres  held  (directly  or  indirectly  owned 
or  leased)  by  one  trust  or  legal  entity,  or 

(2)  Provide  services  to  the  holdings  of 
any  combination  of  trusts  and  legal 
entities  that  exceed  960  acres. 

In  addition,  this  part  prevents  former 
owners  of  excess  land  who  sold  or 
transferred  the  excess  land  at  an 
approved  price  from  receiving  nonfull- 
cost  water  on  that  land  if  they  are  now 
farming  it  as  farm  operators.  This 
provision  only  applies  to  formerly 
excess  land  held  in  trusts  or  by  legal 
entities. 

The  provisions  of  43  CFR  part  426  not 
specifically  addressed  in  this  rule  are 
unchanged. 

Summary  of  Changes  We  Made  Since 
the  Proposed  Rule 

In  response  to  comments,  we  renamed 
the  term  "custom  operator"  to  "custom 
service  provider"  in  the  definitions 
section  (43  CFR  428.3).  In  addition,  we 
made  it  clear  that  a  custom  service 
provider  is  an  individual  or  legal  entity 
that  provides  one  specialized,  farm 
related  service  to  the  land  in  question. 

In  the  section  that  establishes  the  RRA 
forms  submittal  requirement  for  farm 
operators  (43  CFR  428.4),  we  narrowed 
the  requirement  for  part  owners  of  legal 
entities  that  are  farm  operators  and  must 
submit  forms.  The  final  rule  now 
provides  that  indirect  owners  of  legal 
entities  that  are  farm  operators  meeting 
the  criteria  of  section  428.4(a)  must 
submit  forms  to  us  annually  only  if  any 
of  the  land  to  which  services  are  being 
provided  by  that  leged  entity  is  land  that 
the  part  owner  formerly  owned  as 


excess  land  and  sold  or  transferred  at  an 
approved  price.  We  have  also  clarified 
in  this  section  that  farm  operators 
cannot  use  verification  forms  and  that 
they  are  not  subject  to  the  landholding 
change  requirements  of  43  CFR  426.18. 

We  made  a  minor  change  in 
428.9(a)(2)  to  add  the  words  "or 
transferred"  after  "sold",  so  that  these 
regulations  are  consistent  with  part  426. 

Finally,  we  altered  §  428.11  to  provide 
for  a  later  effective  date  than  provided 
in  the  proposed  rule;  specifically  the 
effective  date  will  be  January  1,  2001. 
rather  than  2000.  However,  our  intent  is 
to  make  the  rule  effective  for  the  2001 
water  year  in  all  districts.  In  §428.11  we 
have  included  an  October  1,  2000, 
effective  date  for  those  few  districts 
whose  water  year  conunences  before 
January  1 ,  to  accomplish  that  objective. 

m.  Public  Involvement 

We  invited  comments  for  a  total  of 
120  days,  and  received  conmients  from 
33  soiu-ces:  16  from  water/irrigation/ 
drainage  districts;  3  from  public  interest 
groups  (including  environmental  and 
water  users  groups);  4  from  members  of 
the  Congress;  4  from  farms  (or  farm 
operators  or  custom  service  providers); 
1  from  a  Federal  government  agency;  1 
from  a  county  government  agency;  1 
from  a  law  firm;  2  from  trusts  (one 
trustee  and  one  trust  beneficiary);  and  1 
from  a  joint  power  authority.  The 
commenters'  letters  came  from  the 
following  States:  26  from  California;  2 
from  Arizona;  2  from  Colorado;  1  from 
Washington;  1  from  Utah;  and  1  from 
Virginia.  We  note  that  some  of  the 
letters  had  more  than  one  signature,  to 
reflect  that  more  than  one  person  or 
entity  endorsed  those  comments. 

The  following  section  presents  our 
responses  to  these  public  comments.  We 
sorted  these  comments  into  subjects 
such  as  authority,  trusts,  the  ANPR, 
environmental  concerns,  impacts  and 
need  for  the  rule.  Then,  we  sorted 
comments  that  referred  to  specific 
sections  of  the  proposed  rule. 

Public  Comments  and  Responses  on 
General  Issues 

The  following  section  presents  public 
comments  on  the  proposed  rules  that 
are  general  in  nature.  This  section 
includes  comments  on  the  ANPR,  the 
Paperwork  Reduction  Act  of  1995, 
trusts,  impacts  of  the  rule,  authority, 
need  for  the  rule,  and  National 
Environmental  Policy  Act  (NEPA) 
issues. 

General  Issues 

Comment:  We  believe  that  the 
adoption  of  westwide  regulations  to 
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address  a  limited  problem  is 
unwarranted. 

Response:  We  believe  that  this  issue 
has  the  potential  to  emerge  westwide, 
and  a  regulation  of  general  applicability 
is  necessary  to  ensure  consistent 
implementation  and  enforcement  of  the 
RRA. 

Comment:  The  RRA  did  not  create 
any  farm  size  limitations,  but  continued 
to  provide  "ownership"  limitation  and 
extend  the  new  concept  of  full-cost 
pricing  to  certain  "leased"  lands. 

Response:  While  the  RRA  did  not 
create  farm  size  limits,  it  did  tie 
eligibility  of  land  for  nonfuU-cost 
irrigation  water  to  acreage  owmed  or 
leased.  Congress  also  reaffirmed  its 
policies  that  the  benefits  of  irrigation 
water  should  be  distributed  widely  and 
that  excess  landholdings  should  be 
broken  up  into  family  size  farms.  The 
regulations  we  finalize  today  will 
continue  to  implement  the  ownership 
and  leasing  limitations  of  the  RRA  by 
helping  us  identify  farm  operators  of 
relatively  large  tracts  of  land.  Once  we 
identify  them,  we  will  require  those 
farm  operators  to  submit  documentation 
concerning  their  farm  operating 
arrangements  to  us  for  review,  so  we  can 
determine  if  they  are  leases  for  acreage 
limitation  piuposes.  If  we  determine  a 
farm  operating  arrangement  is  a  lease, 
we  would  apply  retroactively  the 
applicable  nonfull-cost  entitlement  (the 
maximum  acreage  a  landholder  may 
irrigate  with  Reclamation  irrigation 
water  at  the  nonfull-cost  rate;  43  CFR 
426.2)  to  the  landholding  of  that  lessee 
(the  farm  operator).  If  the  farm  operator 
had  been  providing  services  to  more 
acreage  than  the  applicable  nonfull-cost 
entitlement  under  his/her/its  farm 
operating  arrangements  that  are 
determined  to  be  leases,  the  full-cost 
rate  would  apply. 

Comment:  The  proposed  rules  would 
use  a  different  steindard  of  how  to 
identify  a  lessee  and  who  makes  the 
most  decisions  regarding  the  farm.  Any 
divergence  from  the  economic-interest 
test  causes  uncertainty  and  poses  a 
major  risk  to  your  ability  to  enforce 
reclamation  law  consistently. 

Response:  With  the  final  rule,  we  are 
not  diverging  ft'om  the  economic- 
interest  test  found  in  the  Acreage 
Limitation  Rules  and  Regulations,  43 
CFR  part  426.  We  are  collecting 
information  that  will  enable  us  to  apply 
the  economic-interest  test  more 
effectively. 

Comment:  The  apparent  intent  of  the 
regulation  is  to  assist  you  in 
determining  whether  a  lease  exists. 
Yoiu'  current  enforcement  capabilities 
enable  the  collection  of  information 
necessary  to  make  this  determination. 


Response:  As  we  explained  in  the 
proposed  rule  preamble,  we  currently 
do  not  have  enough  information  to 
determine  which  farm  operators  should 
be  reviewed  to  determine  if  their  farm 
operating  arrangements  are  leases  for 
acreage  limitation  purposes.  We  have 
tried  to  collect  this  information  from 
landholders  in  the  past,  but  this 
approach  is  not  effective.  Requiring 
certain  farm  operators  to  submit  RRA 
forms  is  the  most  effective  means  of 
obtaining  the  necessary  information. 

Comment:  Why  not  just  ask  the 
landholders  if  you  need  information  to 
determine  (1)  Who  has  use  or 
possession  of  the  land  being  farmed 
imder  a  farm  operating  arrangement,  (2) 
Who  is  responsible  for  payment  of 
operating  expenses,  and  (3)  Who  is 
entitled  to  receive  the  profits  ft'om  the 
farming  operation.  You  could  get  the 
information  about  who  receives  the 
economic  benefit  from  the  land  and  who 
has  use  and  possession  of  the  land  from 
the  current  forms.  Then,  if  that 
information  shows  that  a  party  other 
than  the  ov»mer,  lessee,  or  sublessee 
qualifies  as  a  lessee,  you  could  require 
the  named  party  to  provide 
supplemental  information. 

Response:  We  have  asked  landholders 
to  provide  information  concerning  their 
operators  and  found  that  this  approach 
is  not  effective  in  identifying  farm 
operators  providing  services  to  more 
than  960  acres  westwide.  If  we  were  to 
rely  entirely  on  information  provided  by 
landholders,  we  would  have  to  review 
many  more  farm  operating  arreuigements 
than  necessary,  because  we  would  not 
know  until  we  actually  contacted  the 
farm  operator  and  reviewed  his/her/its 
farm  operating  arrangement  if  that  farm 
operator  was  providing  services  to  more 
than  960  acres.  This  would  mean  that 
districts  would  be  required  to  contact  all 
farm  operators  included  on  RRA  forms 
to  obtain  their  farm  operating 
arrangements,  most  of  which  we  would 
later  determine  were  unnecessary  to 
obtain  due  to  the  overall  number  of 
acres  the  farm  operator  was  farming. 
The  only  alternatives  are  to  either  (1) 
Have  certain  farm  operators  submit  RRA 
forms  or  (2)  Collect  information 
concerning  farm  operators  identified  on 
landholder  forms  westwide  and  collate 
the  data  to  determine  which  farm 
operators  are  providing  services  to  more 
than  960  acres.  We  have  already  tried 
the  latter  alternative  and  foimd  it  to  be 
inefficient  and  ineffective.  Rather  than 
requiring  districts  to  collect  and  submit 
to  Reclamation  information  from  all 
farm  operators  identified  on  RRA  forms 
submitted  by  landholders,  and  then 
having  to  review  all  of  that  data,  we 
believe  it  is  in  the  best  interest  of  all 


parties  if  we  first  narrow  the  field  of 
farm  operators  that  need  to  be  reviewed. 
In  order  to  effectively  narrow  the  scope 
of  the  audit  effort,  we  will  require 
certain  farm  operators  to  submit  RRA 
forms. 

Comment:  The  proposed  rule  is 
fiawed  because  it  attempts  to  create  an 
"entity"  for  purposes  of  reclamation  law 
where  none  currently  exists.  There  is  no 
logical  reason  or  purpose  to  create  this 
new  "entity."  There  are  plenty  of 
established,  recognized,  and  accepted 
legal  forms  of  business  "entities" 
already,  such  as  sole  proprietorships, 
partnerships,  trusts,  corporations,  etc. 

Response:  In  implementing  these  final 
rules,  we  will  not  be  creating  a  new 
"entity."  We  defined  farm  operators  so 
that  those  affected  by  the  regulations 
would  know  who  must  submit  RRA 
farm  operator  forms. 

Comment:  The  potential  for  evasion 
and  abuse  of  the  law  remain,  despite  the 
good  intentions  in  the  proposed  rule. 
You  could  make  clear  that  any  "scheme 
or  device"  employed  to  evade  a 
requirement  or  limitation  in  the 
regulations  will  be^unished  in  some 
way.  The  record  of  abuses  of 
reclamation  law  in  California  is  now  so 
well  documented  that  no  one  could 
fault  you  for  taking  steps  to  protect  the 
taxpayers  and  clean  up  enforcement. 

Response:  We  can  only  respond  to 
what  we  actually  find  and  can 
reasonably  anticipate  in  the  regulated 
commimity.  We  believe  we  have  crafted 
a  regulation  to  ensure  that  the  acreage 
limitation  provisions  of  the  RRA  are 
enforced  properly.  As  a  result  we  do  not 
believe  this  suggested  change  is 
necessary. 

Comment:  We  believe  that  the  call  for 
additional  administrative  discretion  to 
address  "scheme  or  device"  violations 
would  cause  problems  for  water 
districts  and  water  users  who  are  in 
good  faith  trying  to  comply  with  the 
law. 

Response:  We  believe  we  have  crafted 
a  regulation  to  ensure  that  the  acreage 
limitation  provisions  of  the  RRA  are 
enforced  properly. 

Comment:  If  you  publish  a  final  rule 
like  the  proposed  one,  please  include  a 
way  for  people  to  request  formal, 
written  rulings  on  their  farm  service 
contracts,  similar  to  the  ones  you 
provide  for  trusts. 

Response:  Landholders  and  farm 
operators  have  always  been  welcome  to 
submit  farm  operating  agreements  to  us 
for  review  and  a  determination  of 
whether  the  arrangement  is  a  lease  for 
acreage  limitation  purposes.  This 
practice  will  continue;  however,  we 
have  not  included  it  in  the  regulation. 
The  review  procedure  for  trusts  is  also 
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Comment:  Re 
the  reclamatioT 
destabilization  I 
makes  no  diifer 


not  established  in  the  Acreage 
Limitation  Rulds  and  Regulations. 

Comment:  The  proposed  rule  does  not 
work  and  should  be  withdrawn. 

Response:  Wt  disagree.  We  have 
made  several  miodifications  to  the  final 
rule  at  the  suggestion  of  commenters, 
and  we  believe  that  the  rule  will  help 
us  administer  rfclamation  law  more 
effectively. 

seated  tinkering  with 
flaw  regulations  causes 
lor  water  districts.  It 
pnce  to  us  that  you 
propose  to  add  k  new  "supplemental" 
section  instead  sf  reopening  the  existing 
regulations. 

Response:  Th ;  law  and  regulatory 
programs  are  raely  static;  adjustments 
are  necessary  fn  )m  time  to  time  to 
ensure  the  prog  am  is  working  as  it 
should. 

Comment:  If  3  ou  do  anything,  you 
should  strength  ;n  the  regulations.  Any 
weakening  of  th  ese  already  limited 
regulations  will  perpetuate  abuses  of 
reclamation  law. 

Response:  Wl  ile  we  have  made 
modifications  tc  the  ^nal  rule  as  a  result 
of  public  comm  mts,  we  do  not  believe 
the  final  rule  is  iveakened  by  those 
changes. 

Comment:  It  a  ppears  that  the  reforms 
the  Congress  m£ndated  in  1982  may 
finally  be  imple  nented  westwide. 
However,  I  rem<  in  concerned  that, 
without  further  refinement,  these 
regulations  will  remain  open  to  abuse. 

Response:  We  have  made  several 
adjustments  to  t  \e  final  rule  and  believe 
the  regulations  1  irill  allow  us  to  enforce 
the  RRA  westwi  ie. 

Comment:  Yo  i  admit  there  are  no 
actual  abuses  of  the  existing  regulations 
concerning  trusi  s,  but  you  are  worried 
about  "potential  future  abuses."  If  there 
are  no  violation:  by  the  75  trusts  with 
more  than  960  a  :res,  then  adopting 
these  regulation  1  would  be  an  abuse  of 
discretion. 

Response:  Th(  large  trusts  we  have 
reviewed  have  been  found  either  (1)  To 
lease  out  the  land  held  in  trust  or  (2)  To 
have  a  farm  opei  ating  arrangement  that 
is  not  a  lease  for  acreage  limitation 
purposes.  This  c  oes  not  in  any  way 
mean  we  have  fc  und  all  farm  operators 
providing  servic  as  to  more  than  960 
acres  and  review  ed  the  associated  farm 
operating  arrang  sments.  Because  we  do 
not  currently  co  lect  forms  from  fcum 
operators,  we  dc  not  have  the 
information  we  leed  to  identify  all  farm 
operators  provic  ing  services  to 
relatively  large  a  mounts  of  acreage. 

Comment:  We  believe  the  Natural 
Resources  Defen  se  Council  lawsuit  was 
intended  to  pun  sh  a  very  small  segment 
of  the  farming  c(  mmunity  for  perceived 


abuses  of  reclamation  law,  but  the 
proposed  regulations  sweep  into  the 
same  bucket  the  great  majority  of  large 
and  small  farmers  who  follow  the  law. 

Response:  We  contend  that  the 
regulation  is  narrowly  tailored  and  will 
not  affect  the  majority  of  farmers 
westwide. 

Comment:  If  yoiu  real  motive  is  to 
punish  those  who  have  manipulated  the 
regulations  so  as  to  qualify  for  Federal 
water,  then  why  not  merely  use  the 
remedies  you  already  have  and  simply 
turn  off  the  water  to  those  few?  We 
suspect  an  ulterior  motive,  perhaps  to 
make  more  irrigators  ineligible  to 
qualify  for  Reclamation  water. 

Response:  As  discussed  above  and  in 
the  proposed  rule  preamble,  we  do  have 
remedies  for  violations  of  the  law. 
However,  we  do  not  have  enough 
information  in  all  cases  to  determine  if 
a  violation  has  occiured  so  that  we  may 
apply  those  remedies.  The  final  rule 
will  help  us  collect  that  information. 

Comment:  The  current  regulations 
carry  out  the  intent  of  the  RRA. 

Response:  The  final  rule  will 
supplement  the  current  regulations  and 
enable  us  to  more  effectively  carry  out 
the  intent  of  the  RRA. 

Comment:  We  request  that  you  start  a 
stakeholder  process,  that  includes  both 
field  hearings  and  workshops,  to 
explain  the  intent  and  application  of  the 
rule  before  you  adopt  any  final  rule. 
Public  participation  is  crucial  before 
you  make  any  final  decisions. 

Response:  We  do  not  believe  that  field 
hearings  or  workshops  are  necessary, 
because  the  scope  of  the  final  rule  is  so 
narrow.  We  have  collected  public 
comments  from  the  ANPR  and  the 
proposed  rule  and  have  carefully 
explained  the  intent  and  application  of 
the  rule  in  these  rulemaking  documents. 
However,  we  do  anticipate  holding 
workshops  after  we  publish  the  rule  to 
explain  their  effects. 

ANPR 

Comment:  Your  responses  to 
conunents  on  the  ANPR  acknowledge 
that  the  only  issue  requiring  further 
review  is  how  those  trusts  holding  more 
than  960  acres  westwide  are  farming 
their  land.  Yet  under  the  logic  that  large 
trusts  might  be  replaced  with  some 
other  arrangement  that  reclamation  law 
critics  would  regard  as  violating  the 
intent  of  the  law,  the  proposed  rule 
contains  such  vague,  sweeping 
requirements  that  it  is  likely  to  impact 
even  the  smallest  landowners. 

Response:  We  believe  that  the  final 
rule  is  narrow  in  scope  and  will  not 
affect  the  majority  of  water  users. 

Comment:  The  custom  farmer 
reporting  provisions  exceed  the  scope  of 


the  ANPR.  In  public  statements,  you 
had  limited  the  discussion  to  large 
trusts. 

Response:  We  explained  in  the  ANPR 
that  we  were  collecting  conunents  in 
order  to  formulate  a  proposed  rule  to 
address  concerns  about  compliance 
with  Federal  reclamation  law  by  large 
trusts  and  other  as  yet  unregulated 
forms  of  landholdings  in  excess  of  960 
acres.  When  we  analyzed  comments 
submitted  by  the  public,  we  foimd  that 
we  needed  to  make  changes  in  order  to 
address  problems  associated  with  large 
farming  operations. 

Comment:  We  thought  the  reason  for 
proposing  new  regulations  was  to  limit 
certain  large  trusts,  but  it  appears  the 
regulations  far  exceed  this  objective.  We 
relied  on  your  assiu^nces  that  changes 
in  the  regulations  would  only  deal  with 
trusts.  At  several  meetings  and 
conference  calls  after  you  published  the 
ANPR,  you  confirmed  that  you  did  not 
intend  to  reopen  issues  from  the 
regulations  that  had  been  recently 
adopted  (43  CFR  426).  We  believe  that 
this  proposed  rule  does  not  comply  with 
the  ANPR  nor  with  the  record  produced 
at  yoiu  workshop  held  in  Sacramento 
on  March  14,  1997.  You  have  misled  the 
public  about  the  purpose  of  the 
proposed  rulemaldng,  since  the  only 
relationship  between  the  proposed  rule 
and  the  ANPR  is  that  you  are  attempting 
to  deal  with  farm  operators  of  "large 
trusts." 

Response:  The  purpose  of  an  ANPR  is 
to  gather  information  and  public 
comment  in  order  to  form  issues  to 
address  in  a  proposed  rule.  In  the  ANPR 
published  on  December  18, 1996,  we 
asked  for  input  on  how  we  can  ensure 
compliance  with  the  acreage  limitation 
provisions  by  large  trusts  and  other 
forms  of  landholdings  in  excess  of  960 
acres.  Our  intent  has  remained  the  same 
as  it  was  at  the  time  we  published  the 
ANPR,  and  that  is  to  ensiue  that 
everyone  that  receives  Reclamation 
irrigation  water  complies  with  Federal 
reclamation  law,  including  the  acreage 
limitation  provisions.  - 

Information  Collection  and  Forms 
(Paperwork  Reduction  Act  of  1995) 

Comment:  You  should  develop 
separate  forms  for  farm  operators.  A  true 
farm  operator  has  no  interest  in  the  land 
it  operates,  so  that  land  cannot  be 
considered  to  be  part  of  the  feum 
operator's  landholding.  It  is  therefore 
inappropriate  for  a  farm  operator  to 
submit  landholder  reporting  or 
certification  forms. 

Response:  We  have  reviewed  this 
issue  and  concur.  A  separate  form 
named  the  "Declaration  of  Farm 
Operator  Information"  (Form  7- 
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21FARMOP)  has  been  developed.  Farm 
operators  who  provide  services  to  more 
than  960  acres  held  in  trusts  or  by  legal 
entities  will  complete  this  form.  In 
addition,  we  have  prepared  a  tabulation 
sheet  (Tabulation  G  of  "Declaration  of 
Farm  Operator  Information"  Forms)  that 
districts  will  complete  as  part  of  their 
summary  form  packages. 

Comment:  You  should  tailor  forms  for 
farm  operators  and  submit  drafts  for 
public  conunent.  • 

Response:  Both  the  Form  7- 
21FARMOP  and  Tabulation  G  were 
included  in  the  package  of  RRA  forms 
for  the  year  2000  submitted  to  the  Office 
of  Management  and  Budget  for  review 
and  approval.  The  public  was  provided 
two  comment  periods  on  the  RRA 
forms.  The  first  60-day  comment  period 
was  provided  in  the  Federal  Register 
{64  FR  174,  Jan.  4,  1999).  The  second 
required  comment  period  of  30  days 
was  also  annoimced  in  the  Federal 
Register  (64  FR  28009,  May  24,  1999). 
As  part  of  our  continuing  effort  to 
provide  information  on  acreage 
limitation  activities  to  those  affected, 
the  draft  RRA  forms,  including  the  Form 
7-21FARMOP  and  Tabulation  G,  were 
sent  to  all  districts  that  are  subject  to  the 
acreage  limitation  provisions  on  January 
8,  1999,  along  with  a  copy  of  the 
Federal  Register  notice.  It  should  be 
noted  that  our  current  approval  of  the 
RRA  forms,  including  the  Form  7- 
21FARM0P  and  Tabulation  G  is  for 
both  the  2000  and  2001  water  years. 
Thus,  no  further  action  will  be  taken 
with  respect  to  these  forms  before  they 
are  first  required  to  be  completed  for  the 
2001  water  year. 

Comment:  You  should  remove  the 
information  requirement  imposed  on 
indirect  owners  of  farm  operators. 

Response:  We  have  partially 
incorporated  this  comment  in  the  final 
rule.  We  do  not  need  to  know  about  part 
owners  of  entities  who  are  farm 
operators  unless  a  part  owner  formerly 
owned  all  or  a  portion  of  the  land  in 
question  as  excess  and  sold  or 
transferred  it  at  an  approved  price.  We 
need  information  from  those  part 
owners  in  order  to  fully  implement  the 
excess  land  provision  found  in  §428.9 
of  the  final  rule.  Accordingly,  we  have 
narrowed  the  scope  of  the  information 
requirements  for  part  owners  of  farm 
operators. 

Comment:  We  do  not  believe  the 
proposed  collection  of  information  is 
necessary  for  the  performance  of  your 
functions. 

Response:  We  are  required  to  ensure 
that  farm  operating  arrangements  are  not 
leases  for  acreage  limitation  purposes. 
The  Congress  reinforced  its  desire  for  us 
to  take  such  action  when  it  specifically 


required  the  auditing  of  operations  as 
part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (43  USC 
390ww;  Section  224[g]).  The  most 
effective  way  to  accomplish  this 
requirement  is  to  obtain  information 
fi-om  farm  operators.  The  proposed 
collection  of  information  is  intended  to 
be  a  more  effective  and  efficient  method 
than  those  used  to  date  to  identify  those 
farm  operators  who  we  are  most 
interested  in  auditing. 

Comment:  Your  estimated  burden  for 
the  proposed  collection  of  information 
appears  accurate,  except  that  the  total 
niunber  of  respondents  affected  could 
increase  if  the  potential  loopholes  are 
corrected  and  tiie  RRA  is  actually  fully 
enforced. 

Response:  We  have  reviewed  the 
requirement  of  who  would  be  required 
to  submit  the  new  Form  7-21FARMOP 
and  decided  not  to  expand  it  beyond  the 
criteria  identified  in  the  proposed  rules. 
Accordingly,  we  stand  by  the  estimated 
burden  reported  in  the  proposed  rules. 

Comment:  The  proposed  rule  changes 
would  improve  enforcement  of  the 
acreage  limitations,  but  you  must 
modify  the  language  to  close  all 
loopholes  to  ensure  that  nobody  is 
exempt  due  to  unintended  wording, 
omissions  or  oversights.  For  instance, 
the  rules  need  to  expand  collection 
requirements  to  include  all  "farm 
operators,"  including  "custom 
operators."  We  suggest  that  you  require 
all  operators  to  fill  out  the  forms. 

Response:  We  believe  that  it  would  be 
■  an  inefficient  use  of  resoiuces  for 
landholders,  farm  operators,  districts, 
and  us,  if  the  final  rule  required 
"custom  operators"  (custom  service 
providers)  to  complete  the  Form  7— 
21FARMOP.  By  the  way  the  term 
"custom  service  provider"  is  defined, 
we  would  not  find  them  to  be  a  lessee 
under  any  circumstance.  Accordingly, 
there  is  no  value  added  in  requiring 
custom  service  providers  to  complete 
RRA  forms. 

Comment:  You  should  extend  the 
regulations  to  include  reporting  on  the 
direct  and  indirect  ownership  of  excess 
acreage  lands.  Shell  games  regarding 
indirect  ownership  devices  should  be 
clearly  discouraged. 

Response:  We  nave  required  the 
reporting  of  direct  and  indirect 
ownership  of  excess  land  since  the  1997 
water  year.  We  recommend  the 
commenter  examine  the  "Designation  of 
Excess  Land"  (Form  7-21XS)  and 
associated  instructions  for  further 
information. 

Comment:  We  agree  with  the  goals 
stated  in  the  proposed  rule,  but  we 
believe  you  should  collect  information 
through  audits  instead  of  the  proposed 


information  gathering  system.  This 
would  be  more  effective  and  less 
biu-densome. 

Response:  In  order  to  be  able  to  run 
an  effective  audit  program,  we  first  have 
to  be  able  to  identify  the  individuals, 
entities,  and  organizations  that  need  to 
be  audited.  We  have  found  that  the  RRA 
forms  submitted  by  landholders  have 
the  additional  benefit  of  being  an 
effective  means  to  identify  those 
landholders  who  should  be  audited  or 
otherwise  reviewed.  The  RRA  form  for 
farm  operators  simply  extends  this 
concept  to  farm  operators.  Once  the 
farm  operators  are  identified,  their 
operations  will  still  have  to  be  audited 
before  we  can  determine  if  they  are 
leases  for  acreage  limitation  purposes. 

Comment:  What  will  be  the  incentive 
for  "operators"  that  are  not  landowners 
to  file  certification  forms? 

Response:  There  are  various 
incentives  for  farm  operators  to  submit 
the  required  RRA  forms.  The  first  is  to 
ensure  the  land  to  which  they  are 
providing  services  does  not  lose  its 
eligibility  to  receive  Reclamation 
irrigation  water.  The  second  incentive  is 
to  not  owe  the  district(s)  in  question 
$260  when  we  issue  an  administrative 
fee  bill  to  recover  the  additional  costs 
we  incur  as  a  result  of  the  farm  operator 
not  submitting  the  required  form.  An 
additional  incentive  may  be  to  maintain 
an  effective  business  relationship  with 
landholders  by  ensuring  compliance 
with  all  statutory  and  regulatory 
provisions,  which  will  impact  the 
landholders  if  compliance  is  not 
achieved. 

Commen':  Who  would  audit  and 
determine  accuracy  of  the  reports 
submitted  by  farm  operators? 

Response:  It  is  our  responsibility  to 
audit  the  RRA  forms  submitted  by  farm 
operators.  The  responsibility  of  the 
districts  is  to  collect  such  forms  and  to 
complete  the  Tabulation  G  annually 
based  on  the  information  provided  on 
the  Form  7-21FARMOP.  Nevertheless, 
it  must  be  remembered  that  the  primary 
purposes  of  the  forms  requirement  for 
certain  farm  operators  is  to  identify  farm 
operators  and  provide  us  with 
information  to  determine  an  audit 
priority  of  their  associated  farm 
operating  arrangements,  not  to  audit  the 
Form  7-21FARMOP. 

Comment:  Kow  will  the  government 
verify  the  data  submitted  by  farm 
operators? 

Response:  We  will  use  the 
documentation  associated  with  the  farm 
operating  arrangement  that  we  review 
diu-ing  an  audit  to  verify  the  data.  We 
will  also  review  information  submitted 
by  landholders  who  have  hired  the  farm 
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operator  in  ques  ion  to  verify 
information  pro  'ided  by  the  farm 
operator  on  Uie  i  'orm  7-21FARMOP. 

Comment:  Rej  aiding  the  forms  you 
submitted  for  co  nment  on  January  8, 
1999,  we  believf  there  will  be  problems 
for  irrigation  dis  xicts  trying  to  get 
people  to  turn  ir  the  forms.  A  district 
would  send  the  »ew  form  to  all  farm 
operators  identii  ied  on  the  landowners' 
forms.  However,  consider  a  situation 
where  a  farm  operator  who  operates  on 
more  than  960  ai  res  in  more  than  one 
district  fails  to  fi  e  forms.  While  one 
district  may  not  and  this  to  be  a 
problem,  because  5  the  farm  tsperator 
works  less  than  '  I60  acres  in  that 
district,  the  com  )ined  acreage  requires 
that  the  farm  op«  rator  file  forms.  How 
would  either  dis  rict  know  that  they 
should  not  deliv  !r  water  until  the  forms 
are  filed?  It  seem  s  that  each  district 
would  have  to  re  quire  farm  operators  to 
file  forms  regard  ess  of  whether  the 
proposed  rules  r(  quire  them  to  do  so. 

Response:  We  lave  not  extended  the 
RRA  forms  requi  -ements  to  all  farm 
operators.  If  a  dii  trict  determines  that  it 
would  be  best  to  require  all  farm 
operators  to  subr  lit  Form  7- 
21FARMOP,  thai  is  the  district's 
prerogative.  An  <  Iternative  would  be  to 
send  Form  7-21I'ARMOP  to  all  farm 
operators  identif  ed  on  landholder 
forms  and  let  the  farm  operator  decide 
if  he/she/it  is  ret  uired  to  complete  it 
and  return  it  to  t  le  district.  Moreover, 
districts  often  ha  fe  knowledge  of  large 
farm  operators  di  )ing  business  in  the 
region  and  could  send  these  operators 
forms.  We  anticipate  holding  workshops 
after  we  publish  the  rule  to  ensure  that 
districts,  landowiers,  and  farm 
operators  have  m  >tice  of  the  final  rule. 

Comment:  Is  a  Farm  operator  who  is 
required  to  repor :  the  landhc'.dings  on 
which  he  providi  is  services  eligible  to 
apply  class  1  equivalency  under  43  CFR 
426.11?  If  so,  can  equivalency  be 
applied  to  all  Ian  i  attributed  to  a 
particular  farm  o  lerator,  if  it  is 
otherwise  eligibl  (  nonexcess  land? 

Response:  Fan »  operators  are  not 
eligible  to  use  cle  ss  1  equivalency 
factors.  Class  1  e(  uivalency  factors  are 
not  to  be  used  in  determining  if  an 
individual,  legal  3ntity,  or  organization 
is  required  to  sub  mit  RRA  forms.  This 
prohibition  is  clearly  stated  in  43  CFR 
426.18{g)(3)(i).  If  upon  review  of  the 
farm  operating  ai  rangement,  a  farm 
operator  is  deten  lined  to  be  a  lessee, 
then  and  only  thi  n  will  that  lessee  be 
eligible  ta  utilize  available  class  1 
equivalency  facte  rs  in  determining  how 
much  land  can  b  >  selected  as  nonfull- 
cost  when  the  les  see  completes  the 
"Selection  of  Ful  -Cost  Land"  {Form  7- 
21FC). 


Trusts 

Comment:  We  object  to  the  proposed 
rules  and  lu-ge  Interior  to  refrain  from 
further  rulemakings  that  target  trusts. 

Response:  The  purpose  of  the  final 
rule  is  to  identify  certain  farm  operators 
whose  farm  operating  arrangements  will 
then  be  audited  to  determine  if  they  are 
leases  for  acreage  limitation  purposes. 
Determining  if  a  farm  operating 
arrangement  is  a  lease  for  acreage 
limitation  purposes  is  not  a  new 
compliance  activity,  nor  does  it 
specifically  "target"  trusts.  The  rule  will 
also  ensure  the  intent  of  the  excess  land 
provisions  is  being  met. 

Comment:  We  object  to  any  change  in 
the  law  or  regulations  that  deprives  us 
of  our  ability  to  do  what  we  believe  is 
in  the  best  interest  of  the  trust's 
beneficiaries.  We  object  to  any  change 
in  the  regulations  which  would 
preclude  us  from  selecting  the  best 
possible  farm  manager  for  the  trust. 

Response:  The  regulation  would  not 
prevent  you  from  selecting  the  best  farm 
manager  for  your  trust  as  long  as  the 
farming  arrangement  you  agree  to  is  not 
a  lease  for  acreage  limitation  purposes 
(this  does  not  represent  any  change  from 
the  current  regulatory  environment). 
The  regulation  would,  however,  require 
you  to  pay  the  full-cost  rate  for  the 
water  received  on  the  land  if  you 
employ  a  farm  operator  who  once  held 
that  land  as  excess  land  and  sold  or 
transferred  it  at  an  approved  price. 

Comment:  Trusts  that  you  afready 
approved  should  not  be  subject  to  any 
additional  regulations. 

Response:  As  with  most  regulatory 
programs,  in  recognition  of  changing 
conditions  from  time  to  time,  we  need 
to  adjust  regulations  to  ensure  that  we 
continue  to  properly  implement  the  law. 
Nevertheless,  there  are  no  new 
additional  regulatory  requirements 
being  imposed  on  trusts  by  this 
rulemaking,  unless  the  trust  holds 
formerly  excess  land  and  the  trustee 
contracts  with  a  farm  operator  who  was 
the  former  owner  of  that  land  who  sold 
or  transferred  it  at  an  approved  price.  In 
such  cases  the  trustee  has  three  options: 
(1)  Before  January  1,  2001,  hire  a 
different  individual  or  legal  entity  to 
provide  services  to  the  land;  (2)  Pay  the 
full-cost  rate  for  Reclamation  irrigation 
water  delivered  to  such  land;  or  (3)  Do 
not  irrigate  the  land  in  question  with 
Reclamation  irrigation  water. 

Comment:  The  960-acre  limitation  on 
trusts  is  reasonable,  but  trusts  in 
existence  before  January  1,  2000  should 
be  exempt  from  this  regulation. 

Response:  We  have  not  placed  a  960- 
acre  limitation  on  trusts.  Rather,  the  rule 
requires  farm  operators  to  submit  RRA 


forms  if  they  provide  services  to  more 
than  960  acres  held  in  trusts  or  by  legal 
entities.  We  therefore  have  not 
accommodated  this  suggestion  in  the 
final  rule. 

Comment:  Our  entire  farming 
arrangement,  including  the  initial 
engagement  of  the  former  landholder  as 
farm  manager,  was  approved  by  the 
Department  of  the  Interior  at  the  time 
the  trust  was  created.  Any  change  in 
that  situation  appears  to  be  targeted  in 
a  punitive  way  to  this  trust  and  its 
beneficiaries. 

Response:  The  Secretary  approves 
trusts  under  Section  214  of  the  RRA 
and,  on  occasion,  has  determined  that 
certain  farm  operating  arrangements  are 
not  in  fact  leases.  The  Secretary  does 
not  approve  "entire  farming 
arrangeijjents,"  nor  would  doing  so 
preclude  the  exercise  of  rulemaking 
authority  under  Section  224(c)  of  the 
RRA.  Moreover,  this  rule  is  not  targeted 
at  any  particular  arrangement.  This 
rulemaking  addresses  the  practice  of 
landholders  selling  excess  land  at  an 
approved  price  and  then  being  hired  by 
the  new  landholder  to  continue  to  farm 
the  former  land  as  a  farm  operator.  This 
practice  has  been  used  by  existing  large 
tixists  in  the  Central  Valley  Project. 
Without  the  finalization  of  the  proposed 
rule,  this  practice  may  spread  to  other 
areas,  thereby  allowing  excess 
landholders  to  fashion  arrangements 
that  permit  them  to  continue 
substantially  the  same  enterprise  using 
subsidized  water.  By  eliminating  any 
incentive  for  the  excess  landowner  to 
maintain  any  interest,  either  property  or 
contractual,  in  its  formerly  excess  lands, 
we  believe  we  will  have  furthered  the 
policies  set  forth  in  Section  209  of  the 
RRA  and  the  excess  land  provisions  of 
Federal  reclamation  law.  Further, 
Reclamation  has  decided  not  to  make 
this  provision  effective  until  January  1, 
2001,  to  provide  time  for  trustees  and 
others  who  may  have  hired  the  former 
excess  landowner  to  determine  how  best 
to  continue  to  farm  the  land. 

Comment:  We  disagree  that  excess 
landowners  deed  land  to  trusts  in  order 
to  abuse  the  congressional  intent  of 
reclamation  law.  As  farmer^  get  older, 
they  use  the  trusts  to  preserve  their 
heritage  for  future  generations.  This 
allows  small  family  farms  to  remain 
intact  after  the  death  of  the  head  of  the 
household. 

Response:  The  Congress  was  clear 
with  regard  to  excess  land.  The 
landowner  is  to  divest  all  interest  in  that 
land  if  such  land  is  to  become  eligible 
to  receive  Reclamation  irrigation  water. 
No  exceptions  were  made  for  estate 
planning  purposes. 
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Impacts  of  the  Rule 

Comment:  The  impacts  of  the  rule  on 
fanners  and  districts  would  be 
outrageous  with  no  resulting  benefits; 
we  request  that  you  rescind  the 
proposed  rule. 

Response:  The  final  rule  does  provide 
a  benefit  to  landholders  and  districts 
because  it  will  help  minimize  the 
likelihood  that  districts  and  landholders 
wiH  face  cost  prohibitive  retroactive 
charges.  Under  the  Acreage  Limitation 
Rules  and  Regulations,  if  we  determine 
a  farm  operating  arrangement  is  a  lease, 
the  applicable  nonfuU-cost  entitlement 
is  applied  retroactively  to  the 
landholding  of  that  lessee  (the  farm 
operator).  If  the  farm  operator  had  been 
providing  services  to  more  acreage  than 
the  applicable  nonfull-cost  entitlement 
imder  his/her/its  farm  operating 
arrangements,  the  full-cost  rate  would 
be  applicable.  If  the  farm  operating 
arrangements  have  been  in  place  for  a 
number  of  years,  the  resulting  bill  to  the 
district  could  be  in  the  tens  of 
thousands  of  dollars.  It  is  likely  that 
districts  will  ultimately  hold  the 
landowner  and  lessee  responsible  for 
payment  of  such  a  bill. 

The  final  rule  provides  us  with  £ui 
effective  means  to  identify  farm 
operators  who  are  providing  services  to 
land  totals  that  exceed  the  maximum 
acreage  limitation  entitlement  (the 
ownership  and  nonfull-cost 
entitlements;  43  CFR  426.2).  As  a  result, 
we  will  be  able  to  request  that  the 
associated  farm  operating  arrangement 
be  submitted  for  review  early  in  the 
process  and,  hopefully,  minimize  the 
likelihood  of  districts  facing  full-cost 
bills  long  after  the  lessee  (farm  operator) 
provided  the  services. 

Comment:  You  have  grossly 
understated  the  impacts  of  the  proposed 
rules,  particularly  on  small  farmers. 
Many  small  farmers  have  their  land 
planted  to  permanent  crops.  These 
farmers,  unlike  large  fanning  operations, 
cannot  afford  all  of  the  equipment 
necessary  to  farm  the  land,  and  rely 
heavily  on  contractors.  These 
contractors  provide  services  to  many 
farmers  to  spread  their  investment  in 
the  equipment  across  the  requisite 
number  of  acres.  Although  you  say  the 
effect  of  the  proposed  rules  should  be 
limited  to  approximately  100  fanning 
operations  westwide,  this  is  simply  not 
the  case. 

Response:  The  regulation  itself  is 
limited  to  those  farm  operators 
providing  services  to  trusts  and  legal 
entities  and  to  their  formerly  excess 
land.  The  primary  way  a  small  farmer 
will  be  impacted  is  if  that  landholder  is 
a  trust  or  legal  entity  and  its  farm 


operator  is  required  to  submit  an  RRA 
form  because  he/she/it  is  providing 
services  to  more  than  960  acres  held  in 
trusts  and  by  legal  entities,  but  does  not. 
The  trust  or  legal  entity  can  remedy  this 
problem  by  encotuaging  its  farm 
operator  to  submit  the  required  form.  Of 
course,  if  it  tiuns  out  that  the  farm 
operator  is  a  lessee  for  acreage 
limitation  purposes,  then  the  nonfull- 
cost  entitlement  would  be  applied, 
which  would  happen  even  without  this 
regulation.  The  other  way  a  small  farmer 
would  be  impacted  is  if  the  landholder 
(1)  Is  a  trust  or  legal  entity,  (2)  Holds 
formerly  excess  land,  and  (3)  Hires  a 
farm  operator  who  was  the  former 
owner  of  that  land  when  it  was  excess 
and  who  sold  or  transferred  it  at  an 
approved"  price.  We  do  not  believe  there 
are  many  "smedl  farmers"  who  face  this 
situation. 

Comment:  The  proposed  rule  would 
have  significant  impacts  on  many 
growers  who  receive  Reclamation  water. 
Many  farms  could  suffer  if  you  force  the 
vendors  to  file  forms  just  to  justify  doing 
business  in  our  district.  This  could 
mean  loss  of  jobs  in  those  companies 
and  loss  of  profits. 

Response:  We  fail  to  see  how 
requiring  a  farm  operator  to  file  an  RRA 
form  could  result  in  a  loss  of  jobs  or 
profits  to  companies  who  provide  farm 
operating  services. 

Comment:  The  regulation  could 
negatively  affect  individuals  who  are 
not  part  of  any  "large  trust"  and  who  are 
in  full  compliance  with  reclamation 
law. 

Response:  The  regulation  could 
negatively  affect  individuals  who  are 
not  part  of  any  "large  trust"  oidy  if  such 
individuals  are  not  currently  in  full 
compliance  with  Federal  reclamation 
law,  e.g.,  if  their  farm  operating 
arrangement  is  really  a  lease  for  acreage 
limitation  purposes.  A  primary  purpose 
of  this  regulation  is  to  collect 
information  to  ensure  certain  farm 
operating  eurangements  are  in  full 
compliance. 

Comment:  By  its  vague  and 
overgeneralized  approach,  the  proposed 
rule  is  sweeping  in  its  information 
requirements  and  puts  districts  at  risk  of 
violating  the  prohibition  on  water 
deliveries  to  non-reporting  service 
providers  they  do  not  even  know  exist. 

Response:  In  order  to  help  implement 
this  new  RRA  forms  requirement  and 
provide  district  staff  time  to  familiarize 
themselves  with  farm  operators 
providing  services  in  their  districts,  we 
have  provided  for  a  later  effective  date 
than  we  included  in  the  proposed  rule; 
specifically  the  effective  date  will  be 
January  1,  2001,  rather  than  2000. 


Comment:  RRA  forms  and  regulations 
require  an  exceptional  time 
commitment,  both  to  comment  on  new 
regulations/forms  emd  to  monitor 
acreage  limitation  and  eligibilify  status. 
RRA  regulations  are  becoming  more 
complicated  and  more  difficult  to 
administer. 

Response:  Unfortunately,  the 
enforcement  and  administration  of  the 
RRA  is  somewhat  complicated  because 
of  the  nature  of  the  provisions  included 
in  the  Act.  Reclamation  has  tried  to 
simplify  the  forms  requirements  where 
possible. 

Comment:  The  regulation  places  an 
unreasonable  burden  on  irrigation 
districts.  Each  district  will  have  to  send 
out  forms,  collect  and  store  them,  be 
subject  to  audits,  all  of  which  will 
increase  costs.  There  will  be  increased 
time  and  expense  for  district  personnel 
to  receive,  review,  reissue  forms,  and 
track  the  receipt  of  the  new  forms  for  a 
farm  operator.  You  should  make  a 
finding  and  determination  of  the  impact 
that  the  regulations  would  have  on 
irrigation  districts  who  are  responsible 
for  implementing  the  regulations. 

Response:  We  oelieve  such  impacts 
would  be  minimal  westwide.  We  have 
no  evidence  that  cunently  there  is 
widespread  use  of  farm  operators 
providing  services  to  more  than  960 
acres  held  in  trusts  or  by  legal  entities. 
We  prepared  an  Environmental 
Assessment  (EA)  on  this  rulemaking, 
and  we  refer  the  conunenter  to  that  EA 
for  further  information  concerning* 
impacts. 

Comment:  The  information 
requirements  are  burdensome  because 
no  time  limit  is  placed  on  determining 
prior  ownership  of  formerly  excess  land 
and  it  requires  information  to  be 
submitted  by  parcel. 

Response:  All  RRA  forms  require 
information  to  be  submitted  by  land 
parcel.  As  a  result,  we  anticipate  that 
the  information  requirement  for  certain 
farm  operators  will  be  no  more 
bindensome  than  the  inlormation 
requirements  imposed  on  landholders. 

Comment:  It  is  inappropriate  to 
require  information  from  parties  not 
directly  benefitting,  when  the 
consequences  fall  on  the  actual 
beneficiaries,  not  those  parties. 

Response:  We  do  not  oelieve  it  is 
inappropriate  to  require  certain  fairo 
operators  to  submit  RRA  forms.  Farm 
operators  directly  benefit  from 
providing  services  to  land  by  receiving 
payment  for  those  services. 

Comment:  We  are  concerned  about 
this  regulation  causing  an  adverse 
impact  of  the  future  eligibilify  of 
irrigation  land.  For  example,  we  are 
concerned  that  when  a  deed  covenant 
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relate  to  the  purposes  of  the  enabling  act 
and  are  within  the  agency's  grant  of 
authority.  Section  209  of  the  RRA 
requires  landholders  to  dispose  of  their 
interest  in  excess  lands  in  order  for  such 
land  to  be  eligible  to  receive 
Reclamation  irrigation  water.  By 
eliminating  the  capacity  of  an  excess 
landowner  to  retain  or  obtain  an  interest 
in  its  formerly  excess  lands,  the 
Congress  created  a  strong  incentive  for 
excess  landowners  to  dispose  of  their 
excess  lands  and  sever  their  relationship 
with  such  lands. 

In  practice,  we  have  found  that  the 
capacity  of  an  excess  landowner  either 
to  retain  or  obtain  a  contractual  interest 
in  formerly  held  excess  lands  creates  an 
incentive  in  the  excess  landowner, 
contrary  to  that  created  by  the  Congress 
in  Section  209,  to  dispose  of  the  excess 
lands  to  a  trust  or  other  legal  entity  that 
the  former  owner  of  excess  lands  itself 
created  or  with  which  the  former  owner 
has  a  continuing  relationship  or  interest. 
Rather  than  disposing  of  the  excess 
lands  through  independent  sales  in 
tracts  of  960  acres  or  less,  a  former 
excess  owner  could  dispose  of  its  excess 
lands  to  a  large  trust  or  other  legal  entity 
that  the  former  owner  itself  created  or 
with  which  the  former  owner  has  a 
continuing  relationship  or  interest, 
which  would  allow  the  former  owner, 
by  contract,  to  continue  to  farm  its 
formerly  excess  lands  as  a  single  unit. 
We  would  view  such  practices  as  an 
abuse  of  the  excess  lands  laws  because 
through  these  dispositions,  a  situation  is 
created  where  substantially  the  same 
enterprise — using  the  same  employees, 
same  equipment,  and  same  water  at  the 
nonfull-cost  rate  on  the  same  undivided 
tract  of  land — continues  to  farm  the 
same  large  acreage. 

We  believe  allowing  such  practices  is 
contrary  to  policies  enunciated  by  the 
Congress  in  enacting  Section  209  of  the 
RRA.  Under  Federal  reclamation  law, 
the  Congress  sought  to  provide 
irrigation  water  to  small  family-owned 
farms  in  its  effort  to  develop  the  West 
and  increase  agricultural  production, 
but  in  a  manner  that  did  not  fuel  land 
speculation  or  contribute  in  any  way  to 
the  monopolization  of  lands  in  the 
hands  of  a  few  private  individuals. 
Peterson  v.  U.S.  Dept.  of  the  Interior, 
899  F.  2d  799,  802-03  (9th  Cir.),  cert, 
denied.  498  U.S.  1003  (1990).  The 
policy  was  and  still  is  to  make  the 
benefits  fi'om  the  program  "available  to 
the  largest  number  of  people,  consistent 
with  the  public  good."  Ivanhoe 
Irrigation  Dist.  v.  McCracken,  357  U.S. 
275,  292  (1958).  In  1982,  the  Congress 
amended  Federal  reclamation  law  with 
the  RRA  to  curb  known  abuses  like 
leasing  and  to  limit  the  water  subsidy 


being  provided.  The  Congress  did  not 
see  any  public  purpose  or  rationale  for 
providing  taxpayer  subsidies  to  large- 
scale  farming  interests  that  could  well 
afford  to  pay  for  the  public  benefits  they 
receive.  Full-cost  pricing  for  farms  in 
excess  of  the  acreage  limitations  was  a 
compromise  between  the  economics  of 
current  farming  enterprises  and  the 
policy  of  broad  distribution  of  water 
benefits  to  small  farmers. 

We  have  already  developedand 
enacted  regulations  found  in  43  CFR 
426  to  carry  out  the  Congress's  intent  in 
the  excess  lands  provisions.  However, 
the  development  of  current  practices 
that  impede  the  fulfillment  of 
congressional  intent  requiring  the  total 
divestiture  of  a  former  owner's  interest 
in  its  excess  lands  in  independent 
transactions  of  960  acres  or  less  requires 
the  supplementation  of  the  rules  dealing 
with  the  disposition  of  excess  lands.  To 
reduce  the  incentive  to  create  and 
engage  in  practices  contrary  to 
congressional  intent  in  enacting  Section 
209,  we  are  exercising  our  rulemaking 
authority  under  Section  224(c)  of  the 
RRA.  By  requiring  full-cost  pricing  of 
water  delivered  to  lands  operated  by  a 
former  owner  of  excess  lands,  the  final 
rule  creates  a  strong  disincentive  to  the 
disposition  of  excess  lands  to  trusts  or 
other  legal  entities  that  the  former 
owner  of  excess  lands  itself  created  or 
with  which  the  former  owner  has  a 
continuing  relationship  or  interest,  and 
creates  an  incentive  to  dispose  of  excess 
lands  in  parcels  of  960  acres  or  less  to 
independent  parties,  as  intended  by  the 
Congress. 

Comment:  Section  428.9  is  clearly 
beyond  the  scope  of  your  authority 
imder  the  RRA,  and  you  should  delete 
it  in  its  entirety.  A  true  operating 
arrangement  is  not  an  interest  in  the 
land  or  a  lease.  Your  assertion  that  the 
contractual  relationship  between  the 
former  excess  landowner  as  farm 
operator  and  the  current  landholder 
represents  a  continuing  financial 
interest  in  the  land  is  not  true.  The  RRA 
does  not  attempt  to  limit  the  former 
excess  owner's  relationship  with  the 
new  landholder,  and  you  have  no 
authority  to  do  so. 

Response:  As  discussed  in  the  above 
response,  our  reading  of  Section  209 
and  congressional  intent  in  enacting  the 
excess  land  provisions  provides  the 
authority  for  this  rulemaking.  Moreover, 
we  are  not  limiting  the  relationship 
between  the  new  landholder  and  the 
former  owner.  We  are  monitoring  the 
relationship  between  the  former  owner 
and  its  formerly  excess  land  to  ensure 
that  the  excess  land  is  eligible  to  receive 
Reclamation  irrigation  water  in 
accordance  with  the  RRA.  If  excess  land 


Federal  Register /Vol.  65,  No.  17 /Wednesday,  January  26,  2000 /Rules  and  Regulations  4311 


is  truly  being  sold  or  transferred  in  a 
manner  that  results  in  the  intent  of  the 
excess  land  provisions  being  fulfilled, 
then  this  rulemaking  should  have  no 
impact  on  those  new  landowners. 

Comment:  There  is  no  authority  that 
provides  that  the  farm  manager,  imder 
a  farm  management  agreement,  owns  an 
"interest"  in  the  farmed  land.  In  fact, 
authorities  conflict  with  this 
proposition,  (hi  the  case  of  Von  Goerlitz 
V.  Turner,  65  Cal.  App.  2d  425,  429 
(1944)  it  was  held  that  an  operating 
agreement  does  not  create  an  "interest" 
in  real  property.)  Interior  itself  has 
rcvrj  interpreted  the  entry  into  a  farm 
nirrTgemtct  c^gitenicnt  8s  creeling  an 
"iiitiiiest"  in  p'lcjHily.  Interior  has 
always  recognized  that  the  reclamation 
laws  relate  only  to  "ownership"  and 
"leasing"  of  lands,  not  to  farm  size,  and 
not  to  operation  under  a  management 
agreement. 

Response:  By  requiring  full-cost 
pricing  of  water  delivered  to  lands 
operated  by  a  former  owner  of  excess 
lands,  the  final  rule  creates  a  strong 
disincentive  to  the  disposition  of  excess 
lands  to  trusts  or  other  legal  entities  that 
the  former  owner  of  excess  lands  itself 
created  or  with  which  the  former  owner 
has  a  continuing  relationship  or  interest, 
and  creates  an  incentive  to  dispose  of 
excess  lands  in  parcels  of  960  acres  or 
less  to  independent  parties,  as  intended 
by  the  Congress.  This  causes  no  harm  to 
the  former  owner  of  that  land.  If  the 
former  owner  wants  to  continue  to  be 
involved  in  the  land  in  question  either 
as  a  lessee  or  a  farm  operator  providing 
services,  the  former  owner  may  do  so, 
and  the  land  will  be  eligible  to  receive 
Reclamation  irrigation  water.  However, 
where  the  former  owner  contracts  to 
farm  formerly  excess  land,  such 
deliveries  will  be  at  the  full-cost  rate. 

Comment:  With  regard  to  farm 
operators  who  provide  services  to  land 
sold  or  transferred  out  of  excess  status, 
there  does  not  appear  to  be  any  legal 
basis  to  preclude  delivery  of  water  to 
such  land,  because  it  has  been  brought 
into  compliance  with  the  acreage 
limitation  provisions  by  the  sale. 

Response:  See  our  response  to  the  first 
comment  in  this  section.  The  final  rule 
does  not  preclude  water  delivery  to 
formerly  excess  lands.  It  is  up  to  the 
new  landowner  how  the  land  is  to  be 
fanned,  factoring  in  the  costs  for 
Reclamation  irrigation  water,  and  this 
final  rule  provides  options  regarding  the 
use  of  Reclamation  irrigation  water. 

Comment:  The  RRA  does  not  give  you 
a  basis  to  impose  the  full-cost  rate  on  a 
qualified  recipient,  except  as 
determined  by  the  recipient's 
landholding,  which  according  to 


Section  202  of  the  RRA,  must  be  owned 
or  operated  under  a  lease. 

Response:  See  response  to  first 
comment  in  this  subsection.  Section  209 
clearly  expresses  the  Congress's  intent 
that  a  former  owner  of  excess  land  must 
totally  divest  its  interest  in  his/her/its 
formerly  excess  lands.  Using  full-cost 
pricing  to  discourage  the  former  owner 
of  excess  lands  from  providing  services 
to  formerly  excess  land  as  a  farm 
operator  serves  as  a  strong  disincentive 
to  the  disposition  of  excess  lands  to 
trusts  or  other  legal  entities  that  the 
former  owner  of  excess  lands  itself 
created  or  with  which  the  fonner  owner 
has  a  continuing  relationshij)  or  interest, 
and  creates  an  incentive  to  dispose  of 
excess  lands  in  parcels  of  960  acres  or 
less  to  independent  parties,  as  intended 
by  the  Congress.  In  fulfilling 
congressional  intent  regarding 
disposition  of  excess  lands,  we 
determined  that  we  could  allow  the 
delivery  of  irrigation  water  to  such 
lands  if  the  full-cost  rate  was  paid 
because  full-cost  pricing  serves  as  a 
sufficient  disincentive  against  the 
former  owner  transferring  the  land  to  an 
entity  that  the  former  owner  of  excess 
lands  itself  created  or  with  which  the 
former  owner  has  a  continuing 
relationship  or  interest  without 
foreclosing  all  farming  options  available 
to  the  current  owner. 

Comment:  You  lack  authority  for  this 
rulemaking  because  the  Secretary  of  the 
Interior  has  approved  the  large  trust 
arrangements,  and  the  Congress 
exempted  trusts  from  the  acreage 
limitation  provisions. 

Response:  See  response  to  first 
conunent  in  this  subsection.  The  RRA 
does  not  exempt  trusts  from  application 
of  the  acreage  limitation  provisions.  It 
exempts  trustees  acting  in  a  fiduciary 
capacity  from  application  of  the  acreage 
limitation  provisions  if  the  trusts  meet 
certain  criteria.  In  approving  trusts,  the 
Secretary  determined  whether  these 
criteria  have  been  met.  Moreover,  the 
rulemaking  does  not  impose  additional 
requirements  on  trusts  per  se.  It 
addresses  practices  of  excess 
landowners  that  have  developed  since 
the  enactment  of  the  RRA  to  avoid 
Section  209  and  the  Congress's  intent 
that  former  owners  of  excess  lands 
totally  divest  themsetves  of  interests  in 
excess  lands  by  disposing  of  excess 
lands  in  parcels  of  960  acres  or  less  to 
independent  parties. 

Comment:  You  do  not  have  the 
authority  to  adopt  regulations  that 
woidd  apply  ownership  or  full  pricing 
limitations  to  lands  held  in  trust.  The 
Congress  explicitly  addressed  the 
applicability  of  these  limitations  in 
Section  214  of  the  RRA,  which  is  clear 


and  unambiguous.  You  must  give  effect 
to  this  explicit  congressional  intent,  and 
not  try  to  finalize  these  regulations. 

Response:  The  provisions  of  Section 
214  apply  solely  to  a  trustee  acting  in  a 
fiduciary  capacity  and  only  if  the  trust 
in  question  meets  certain  criteria.  The 
RRA  does  not  provide  that  land  held  in 
trust  is  totally  exempt  from  the 
application  of  the  acreage  limitation 
provisions.  All  land  held  in  trust  is 
attributed  to  either  the  beneficiaries, 
grantors,  or  trustees,  depending  on  the 
type  of  trust  and  if  the  criteria  found  in 
43  CFR  426.7  have  been  met.  The 
acreage  limitation  entitlements  and 
other  landholdings  of  the  parties  to 
whom  the  land  held  in  trust  is 
attributed  will  determine  if  that  land  is 
eligible  to  receive  Reclamation  irrigation 
water  and  at  what  price. 

Comment:  Interior  faces  substantial 
legal  barriers  when  it  seeks  to  change 
RRA  regulations,  including  breach  of 
contract,  regulatory  takings,  and 
administrative  res  judicata  (see  United 
States  V.  Utah  Construction  &  Mining 
Co.,  384  U.S.  at  394,  421-422.) 

Response:  These  regulations 
supplement  the  1996  RRA  regulations  to 
address  some  current  practices  engaged 
in  by  former  owners  of  excess  lands  that 
are  contrary  to  the  policies  set  forth  by 
the  Congress  in  the  RRA.  We  do  not 
believe  that  any  claims  based  on  breach 
of  contract,  regulatory  takings, 
administrative  res  judicata,  or  statutory 
violations  have  merit.  While  it  is 
unclear  what  contract  is  alleged  to  be 
breached  or  what  vested  property  right 
will  be  taken,  these  regulations  should 
not  affect  any  contracts  between 
Reclamation  and  the  districts.  Moreover, 
landowners  have  no  vested  right  to  the 
delivery  of  nonfull-cost  water  to  excess 
lands  regardless  of  who  owns,  leases,  or 
operates  the  lands.  We  believe  that  this 
rulemaking  is  rationally  related  to  the 
provisions  of  the  RRA  and  the 
Congress's  concerns  to  promote  small 
farming  operations  and  equitable 
distribution  of  water  under  modem 
farming  conditions. 

Comment:  The  proposed  rule  would 
impose  significant  information 
requirements  on  non-water  using  parties 
identified  in  the  rule  as  "farm 
operators."  Neither  the  RRA  nor  other 
Federal  reclamation  law  contemplates 
placing  information  requirements  on 
parties  other  than  landowners  and  water 
users.  It  is  unclear  whether  you  have  the 
legal  authority  to  compel  parties  other 
than  project  beneficiaries  to  submit 
information  to  you. 

Response:  Section  224(c)  of  the  RRA 
requires  us  to  collect  all  data  needed  to 
carry  out  and  ensure  compliance  with 
the  acreage  limitation  provisions  of 
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Comment:  W(  believe  that  imtil  there 
is  actual  eviden  :e  that  the  vast  majority 
of  water  users  a  e  not  in  strict 
compliance  wit  i  the  current  RRA 
regulations,  you  should  not  impose 
additional  burdi  >ns  upon  the  water 
users. 

Response:  Mofet  parties  have  long 
agreed  that  Reel  unation  should  be 
auditing  fann  oj  lerating  arrangements  to 
ensiue  they  are  lot  leases  for  acreage 
limitation  purpc  ses.  If  we  do  not  take 
such  action,  we  Delieve  that  in  a 
relatively  short  i  ime  the  vast  majority  of 
water  users  wou  Id  not  be  in  strict 
compliance.  A  primary  piupose  of  this 
regulation  is  to  i  aore  effectively  identify 
farm  operating  a  rrangements  that  should 
be  reviewed  to  c  etermine  if  they  are 
leases. 

Comment:  Ex]  landing  the  reporting 
and  certification  net  to  capture  more 
than  what  is  req  lired  for  the  economic 
interest  standarc  is  a  waste  of  time,  will 
add  an  addition!  il  burden  to  districts 
westwide,  and  v  ill  do  nothing  to  help 
compliance  witl  the  RRA. 

Response:  We  are  expanding  the  RRA 
forms  requireme  tits  so  that  we  can  more 
efficiently  and  e  fectively  identify  those 
farm  operators  t]  lat  need  to  be  audited 
to  determine  if  t  leir  farm  operating 
arrangements  are  leases  for  acreage 
limitation  purpc  ses.  We  will  audit  all 
farm  operators  v  ho  will  be  required  to 
submit  the  new  'orm  7-21FARMOP.  At 
that  point,  we  w  11  apply  the  economic 
interest-test. 

Comment:  Yo\  could  more  fully 
utilize  the  sourci  (s  of  information 
already  available ,  such  as  the  Farm 
Service  Agency  ;  nd  existing  RRA  forms. 

Response:  We  have  been  utilizing 
both  of  these  sou  rces  of  information 
concerning  farm  operators.  Records 
maintained  by  tl  e  Farm  Service  Agency 
(FSA)  are  useful,  However,  because  of 
the  differences  b  jtween  the  acreage 
limitation  progrj  m  and  the  FSA 
programs,  the  F5  A  records  do  not 
always  provide  t  le  information  we  need 
to  identify  farm  ( »perators.  As  for  the 
RRA  forms,  we  h  ave  been  collecting 
information  on  f  irm  operators  since 
1988.  However,  as  we  explained  in  the 
Preamble  to  the  iroposed  rule,  this 
effort  requires  th  3  district  staff  to 


provide  information  to  us  on  every  farm 
operator  reported  by  landholders  on 
RRA  forms  submitted  to  the  district.  We 
must  then  collate  that  information  to 
determine  if  any  farm  operators  are 
providing  services  to  more  than  960 
acres  and,  thus,  be  the  subject  of  an 
audit.  Any  differences  in  the 
information  included  on  the  RRA  forms 
by  landholders  concerning  names, 
addresses,  telephone  numbers,  etc. 
materially  affea  the  effectiveness  of  this 
process.  This  entire  system  can  be 
significantly  simplified  for  both  the 
districts  and  us  by  requiring  only  those 
farm  operators  who  provide  services  to 
more  than  960  acres  to  submit  RRA 
forms. 

Comment:  New  farm  operator  forms 
are  not  necessary.  Landowners  could 
just  note  the  taxpayer  identification 
number  of  the  entity  providing  farm 
operating  services  on  their  annual 
certification  forms.  Then,  if  Interior 
determines  an  operator  is  operating 
more  than  960  acres,  it  could  collect 
applicable  data  as  per  RRA  Section 
224(c).  The  biuden  should  lie  with 
Interior,  not  with  farmers  and  farm 
operators. 

Response:  Requiring  landholders  to 
include  the  taxpayer  idendfication 
number  for  farm  operators  on 
landholders  forms  would  reduce 
problems  associated  with  using  names, 
addresses  and  telephone  numbers  as 
identifiers;  however,  it  is  only  a  partial 
solution.  This  is  because  taxpayer 
identification  numbers  apply  only  to 
legal  entities.  Individuals  who  are 
providing  services  as  farm  operators 
have  social  security  niunbers  and  while 
we  can  ask,  we  cannot  require  an 
individual  to  provide  his  or  her  social 
security  numbers  on  RRA  forms.  We 
also  do  not  believe  a  landholder  woidd 
normally  have  the  taxpayer 
identification  number  for  farm  operators 
with  whom  the  landholder  has 
contracted  for  services.  Thus,  this 
would  add  to  the  biuden  landholders 
face  in  completing  their  RRA  forms. 
Finally,  a  requirement  to  include  the 
taxpayer  identification  number  for  farm 
operators  on  landholder  forms  does  not 
address  the  problems  we  have 
encountered  with  districts  aimually 
having  to  provide  us  with  information 
on  all  operators  providing  services  to 
land  in  their  districts  or  the  need  to  then 
collate  that  data  in  order  to  determine 
which  farm  operators  are  providing 
services  to  more  than  960  acres. 

Comment:  Farm  operator  information 
is  already  provided  on  individual, 
entity,  and  trust  forms.  To  require  an 
additional  farm  operator  form  is 
redimdant  and  burdensome.  We  suggest 
that  you  could  change  Forms  7- 


2lSumm-C  and  7-2lSumm-R  to 
include  information  on  whether  a 
landholder  utilizes  an  operator,  and  if 
so,  whether  the  operator  works  on  more 
or  less  than  960  acres.  You  could  then 
review  the  forms  and  compile  a  list  of 
farm  operators — this  would  allow  you  to 
gauge  the  scope  and  size  of  the  problem 
without  causing  hardship  on  custom 
operators,  landowners,  and  districts. 
Response:  This  suggestion  would 
require  districts  to  include  additional 
information  on  the  tabulation  sheets 
they  are  required  to  annually  submit 
with  their  summary  forms.  We  will 
require  districts,  as  a  result  jf  this  final 
rule,  to  complete  a  nnvv  tabulation  sheet 
providing  limited  iafonnation  frcm  die 
new  Form  7-2lFAIiMOP  submitted  by 
farm  operators.  The  difference  is  that 
the  commenter's  suggestion  would 
significantly  increase  the  burden  on 
districts  as  compared  to  what  this  final 
rule  will  require,  because  rather  than 
providing  information  on  the 
tabulations  sheets  for  less  than  an 
anticipated  200  farm  operators 
submitting  forms,  district  staff  woiUd  be 
required  to  submit  information  on  every 
farm  operator  reported  on  landholder 
forms.  In  addition,  this  suggestion 
would  not  relieve  the  need  for  us  to 
collate  that  information  to  determine 
which  farm  operating  arrangements 
need  to  be  audited.  The  only  way  this 
suggestion  would  address  that  problem 
is  for  us  to  require  much  more  detailed 
information  on  landholder  forms 
concerning  any  farm  operating 
arrangements.  That  information  would 
then  have  to  be  included  by  districts  on 
tabulation  sheets.  Such  an  arrangement 
would  increase  the  RRA  forms  burden 
on  both  landholders  and  districts. 

Comment:  You  already  have  the  tools 
available  to  determine  whether  a 
farming  arrangement  is  a  lease  since  all 
leases  must  be  in  writing.  You  should 
focus  on  your  current  enforcement 
powers  instead  of  imposing  new  useless 
requirements. 

Response:  It  is  true  that  all  leases 
must  be  in  writing.  However,  if  we  only 
reviewed  those  farming  arrangements 
that  the  landowner  and  other  party 
readily  admit  are  leases,  then  we  would 
not  be  in  compliance  with  the  statutory 
requirement  to  review  compliance  by  all 
individuals  and  legal  entities.  This 
includes  reviewing  operating 
arrangements  to  determine  if  they  are 
really  leases  for  acreage  limitation 
purposes. 

Comment:  There  are  sufficient  legal 
remedies  under  reclamation  law  to 
correct  perceived  abuses  and  to  stop 
water  deliveries  to  "entities"  that  are 
not  in  compliance  with  acreage 
limitation. 
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Response:  We  agree  we  have  legal 
remedies  to  correct  abuses.  The 
regulation  is  intended  to  gather 
information  more  effectively  to 
determine  if  there  has  been  an  "abuse" 
and  further  define  noncompliance  wi\h 
respect  to  the  excess  land  provisions. 

Comment:  Because  you  may  not  apply 
ownership  and  full-cost  limitations  to 
lands  held  in  trust,  the  information 
collection  from  farm  operators  that 
perform  operations  on  trust  lands  in 
excess  of  960  acres  is  unnecessary. 

Response:  The  acreage  limitation 
requirements  are  in  fact  applied  to  land 
held  in  trust.  They  are  applied  in  two 
ways.  First,  all  land  held  in  trust  must 
be  attributed  to  individuals  or  entities, 
be  it  the  beneficiaries,  trustees,  or 
grantors.  The  acreage  limitation 
entitlements  and  westwide 
landholdings  of  those  individuals  and 
entities  to  whom  the  land  is  attributed 
determine  if  the  land  held  in  trust  is 
eligible  to  receive  Reclamation  irrigation 
water  and  how  much  must  be  paid  for 
such  water.  The  second  application 
occins  if  the  trustee  should  lease  out  the 
land  held  in  trust.  The  nonfull-cost 
provisions  apply  to  that  lessee.  The  new 
information  collection  is  to  ascertain  if 
the  trustee  has  employed  a  farm 
operator  so  that  we  can  review  the  farm 
operating  arrangement  to  determine  if  it 
is  really  a  lease  for  acreage  limitation 
purposes. 

NEPA  Review 

Comment:  The  environmental  impact 
statement  (EIS)  prepared  for  the  last 
rulemaking  generated  substantial  public 
involvement  and  resulted  in  "preferred 
alternative"  regulations  that  did  not 
include  farm  operator  reporting 
requirements.  Those  regulations  were 
finalized  subject  only  to  the  trust  issues 
discussed  in  the  ANPR.  We  do  not  think 
that  anything  has  changed  since  the 
preparation  of  the  EIS  to  warrant  this  or 
any  other  change  in  the  RRA 
regulations. 

Response:  This  rulemaking  is  a  result 
of  the  trust  issues  discussed  in  the 
ANPR. 

Comment:  The  law  is  clear  that  any 
new  rulemaking  that  considers  limiting 
water  subsidies  in  the  17  Western  States 
but  then  results  in  a  final  set  of 
regulations  that  fails  to  limit  subsidies 
is  fatally  defective  if  the  regulations  are 
not  fully  analyzed  under  NEPA.  The 
effect  on  the  environment 'of  failing  to 
enforce  the  RRA's  pricing  limits  is 
simply  too  great  to  allow  for  categorical 
exclusion. 

Response:  We  believe  that  the 
categorical  exclusion  is  justified  for  this 
rulemaking.  However,  in  order  to  be 
responsive  to  public  comments,  we  have 


prepared  an  Environmental  Assessment 
to  more  carefully  analyze  the  regulation 
under  NEPA. 

Comment:  You  should  consider  the 
alternative  of  retimiing  any  water 
savings  fi'om  the  Central  Valley  Project 
to  the  Trinity  River  for  implementation 
of  the  Trinitj'  River  Flow  Decision. 

Response:  This  suggestion  falls 
outside  of  the  scope  of  this  rulemaking. 
In  addition,  we  do  not  anticipate  any 
water  savings,  since  it  is  more  than 
likely  that  landholders  will  adjust  their 
fanning  practices  to  minimize  any 
impact  of  this  final  rule. 

Part  428 — Summary  of  Changes;  Public 
Comments  and  Responses 

This  section  of  the  preamble  describes 
changes  fi-om  the  proposed  rule  to  the 
final  rule  and  provides  responses  to 
public  comments  received  on  the 
proposed  rule  by  section. 

Section  428.1  Purpose  of  this  Part 

This  section  concisely  identifies  the 
issues  that  43  CFR  part  428  addresses. 
We  made  no  changes  to  this  section  in 
the  final  rule  as  compared  to  the 
proposed  rule.  We  received  no 
conunents  on  this  section. 

Section  428.2— Applicability  of  this  Part 

This  section  summarizes  to  whom  the 
final  rule  applies  and  provides  that  this 
rule  supplements  the  regulations  found 
in  43  CFR  part  426.  We  made  no 
changes  to  this  section  in  the  final  rule 
as  compared  to  the  proposed  rule. 

Comments  Concerning  §  428.2 — 
Applicability  of  this  Part 

Comment:  The  language  in  §  428.2(a) 
will  add  another  layer  of  categorization 
of  landholders,  which  will  only  add  to 
the  confusion  for  landholders  and 
districts.  This  categorization  will  add  to 
the  administrative  burden  on  districts 
and  Reclamation. 

Response:  We  agree  that  at  least 
initially  another  RRA  forms  submittal 
threshold  and  the  limitation  of  the 
application  to  farm  operators  providing 
services  to  trusts  and  legal  entities  could 
cause  confusion.  However,  we  believe 
this  is  preferable  to  the  burden 
associated  with  requiring  all  farm 
operators  to  submit  Form  7-21FARMOP 
if  they  are  providing  services  to  more 
than  40,  80.  or  even  240  acres. 

Comment:  The  proposed  regulations 
concerning  "farm  operator"  are  not 
necessary  because  the  original  act  makes 
no  mention  of  this  group  and  more 
importantly  the  farm  operator  has 
nothing  to  do  with  the  ownership  of  the 
land  which  is  the  basis  for  eligibility. 

Response:  While  ownership  is  the 
basis  for  determining  the  eligibility  of 


land  to  receive  Reclamation  irrigation 
water,  the  price  to  be  paid  for  such 
water  is  based  on  the  amoimt  of  eligible 
acreage,  leased  or  owned,  to  be  irrigated. 
As  a  result,  farm  operating  arrangements 
must  be  reviewed  to  determine  if  they 
are  leases  for  acreage  limitation 
piuposes  and  thus  subject  to  application 
of  the  nonfull-cost  entitlement 
provisions  of  the  RRA. 

Comment:  The  text  of  §  428.2  includes 
a  possible  oversight:  subsection  (b) 
extends  the  regulations  to  certain 
operators  of  formerly  excess  land  (those 
who  previously  owned  the  land).  But  it 
does  not  address  the  fact  that  the 
operator  can  mask  his  true  identity, 
perhaps  by  setting  up  a  second  legal 
entity  to  farm  the  land,  or  adding  one 
limited  partner  so  that  the  two  identities 
are  not  identical.  The  use  of  "indirect" 
ownership  devices  and  creation  of  new 
legal  entities  should  not  be  allowed  to 
frustrate  the  piirpose  of  the  regulations. 
While  §  428.4(b)  helps  somewhat  by 
bringing  indirect  owners  of  farm 
operators  into  the  definition,  that  may 
not  be  enough  if  the  operating  entity 
that  is  indirectly  owned  is  still  not  the 
same  as  the  original  ownership  entity. 
Also,  §  428.9(b)(2)  helps  by  making  clear 
that  part  owners  of  legal  entities  are  still 
subject  to  the  new  regulations,  but  this 
still  assumes  the  operating  and  owning 
entity  are  technically  the  same.  You 
must  change  the  regulations  to  address 
what  happens  when  the  original  owner 
simply  changes  the  legal  entity  that  it 
uses  to  operate  the  formerly  excess  land, 
even  though  the  benefits  still  flow  to  the 
same  person  or  persons. 

Response:  We  have  not  made  any 
changes  to  the  regulation  as  a  result  of 
this  comment.  While  we  recognize  that 
those  who  really  want  to  evade  the  new 
RRA  forms  requirement  may  find  a  way 
to  do  so,  we  must  balance  our  efforts  to 
close  such  possible  loopholes  with  the 
additional  burdens  such  actions  will 
have  on  the  public. 

Comment:  Section  428.2  states  that 
the  proposed  rule  applies  to  farm 
operators  who  pjovide  services  to  more 
than  960  acres.  If  a  district  has  not 
conformed  to  the  discretionary 
provisions  of  the  RRA  does  the  960-acre 
threshold  still  apply? 

Response:  Yes.  the  960-acre  forms 
submittal  threshold  applies  to  all  farm 
operators  regardless  of  the  acreage 
limitation  status  of  the  district  where 
the  land  in  question  is  located. 

Comment:  Section  428.2(b)  requires 
annual  forms  for  "anyone  who  is  the 
indirect  owner  of  a  legal  entity  that  is 
a  farm  operator  *   *   *"  What  about 
publicly  traded  corporations  that  fit  the 
definition  of  "farm  operator"?  Does  this 
mean  that  shareholders  of  corporate 
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as  compared  to  the  proposed  rule  as  a 
result  of  comments  received.  First,  we 
changed  the  term  "custom  operator"  to 
"custom  service  provider."  We  believe 
that  change  will  eliminate  any 
confusion  that  may  have  occurred  when 
we  used  the  terms  "custom  operator" 
and  "farm  operator."  "Hie  second  change 
we  made  was  to  make  it  clear  that  when 
we  define  "custom  service  provider," 
we  are  referring  to  an  individual  or  legal 
entity  that  is  providing  one  specialized 
service  to  the  landowner,  lessee, 
sublessee,  or  farm  operator.  We  used  in 
the  proposed  rule  the  phrase  "a 
specialized,  farm  related  service  *   *   *" 
which  seemed  to  cause  some  confusion. 

Comments  Concerning  §  428.3 — 
Definitions  Used  in  this  Part 

Comment:  The  definition  of  farm 
operator  is  unnecessary,  unsupported  in 
reclamation  law,  and  far  too  broad. 

Response:  We  disagree  with  the 
commenter-The  Congress  decided  in 
1987  that  we  were  to  audit  operators, 
and  it  was  clear  those  operators  were  a 
distinct  group  fi-om  landholders.  We 
have  had  definitions  of  "operator," 
"custom  farming  service,"  "principal 
operator,"  etc.,  that  we  use  in  reviewing 
farm  operating  arrangements  for  quite 
some  time.  We  believe  that  such 
definitions  are  necessary  for  effective 
enforcement  of  the  RRA. 

Comment:  The  regulation  creates  a 
great  deal  of  uncertainty  regarding  the 
definition  of  an  operator.  This  is 
unnecessary  because  the  Congress  has 
dealt  with  this  definition  in  reclamation 
law. 

Response:  On  the  contrary,  this 
definition  will  provide  districts, 
landholders,  and  others  a  clearer 
understanding  of  the  term  "farm 
operator."  We  are  not  aware  of  any 
definition  of  the  term  "operator"  created 
by  the  Congress  in  conjunction  with  the 
acreage  limitation  provisions. 

Comment:  Definition  of  "farm 
operator"  could  be  interpreted  to 
include  any  number  of  employees  or 
contractors  who  assist  in  a  farming 
operation  but  are  not  invested  in  tiie 
farming  enterprises. 

Response:  The  definition  of  "farm 
operator"  specifically  excludes 
employees  for  whom  the  employer  pays 
social  security  taxes.  It  also  specifically 
excludes  custom  service  providers  if 
that  individual  or  legal  entity  provides 
one  specialized,  farm-related  service.  If 
a  contractor  is  providing  multiple 
services  and  those  services  are  being 
provided  to  more  than  960  acres  h^ld  in 
trusts  or  by  legal  entities,  then  we  want 
to  know  about  that  contractor  for  further 
review. 


Comment:  The  definition  of  "farm 
operator"  is  not  sufficient.  Many 
operators  provide  multiple  services  to 
one  landholder,  often  this  is  done  by 
verbal  agreement.  This  could  fall  under 
either  "farm  operator"  or  "custom 
operator." 

Response:  We  disagree.  However,  we 
have  revised  the  definition  of  "custom 
service  provider"  to  make  it  clear  that 
it  only  includes  those  individuals  or 
entities  providing  one  specialized,  farm- 
related  service.  All  individuals  or 
entities  providing  multiple  services  to 
one  landholder  would  be  classified  as 
"farm  operators,"  with  the  exceptions 
included  in  that  definition  (e.g.,  spouses 
and  minor  children). 

Comment:  The  definition  of  "farm 
operator"  is  inconsistent  with  the  term 
"custom  operator."  What  is  the  meaning 
of  "performs  any  portion  of  the  farming 
operation"?  Custom  operators  perform 
part  of  the  farming  operation  and  may 
make  a  decision,  based  on  equipment 
availability  and  crop  maturity  when  the 
crop  is  fertilized,  sprayed,  or  harvested. 

Response:  What  we  mean  is  that  any 
individual  or  legal  entity  that  is 
providing  more  than  one  specialized, 
farm-related  service  is  a  "farm  operator" 
for  acreage  limitation  purposes.  In  order 
to  make  sure  that  landholders  and 
others  do  not  consider  "management"  of 
the  farm  to  be  one  service,  we  have 
made  it  clear  in  the  definitions  that  all 
farm  managers  are  considered  to  be 
"farm  operators." 

Comment:  The  definition  of  "farm 
operator"  is  far  too  broad;  we 
understand  it  to  mean  that  anyone  else 
except  "custom  operators"  is  a  "farm 
operator."  ThfS  could  affect  farm 
managers  who  are  employees  of  the 
farmer  and  carry  out  the  directions  of 
the  farmer.  These  managers  do  not  share 
in  the  risk  of  the  operation,  and  should 
not  be  included  in  the  definition. 

Response:  As  we  have  stated,  if  the 
"farm  manager"  is  an  employee  of  the 
farmer  for  whom  the  landholder 
(employer)  is  paying  social  security 
taxes,  then  we  do  not  consider  that 
individual  to  be  a  farm  operator. 
However,  a  farm  manager  who  is  an 
"employee"  of  the  landholder,  but  the 
landholder  is  not  paying  social  security 
taxes  will  be  considered  to  be  a  farm 
operator  for  acreage  limitation  purposes. 
Other  than  completing  an  RRA  form  if 
required,  generally  this  should  cause  no 
problems  since  a  true  employee  of  a 
landholder  is  not  likely  to  have  an 
arrangement  that  we  will  consider  to  be 
a  lease  for  acreage  limitation  purposes. 
If  the  land  in  question  is  formerly  excess 
land  and  the  "employee"  is  the  former 
landowner,  all  the  current  landholder 
will  need  to  do  to  avoid  application  of 
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the  new  excess  land  provision  is  to 
make  the  individual  a  true  employee  by 
paying  the  social  security  taxes. 

Comment:  You  should  redefine  "farm 
operator"  as  follows:  "Farm  Operator 
means  an  individual  or  legal  entity 
other  than  a  landholder  that  performs  a 
substantial  portion  of  the  farming 
operation  on  behalf  of  the  landholder. 
Farm  operator  does  not  include  (i) 
custom  service  providers,  (ii)  ancillary 
service  providers,  or  (iii)  employees  for 
whom  the  landholder  pays  social 
security  taxes." 

Response:  We  have  not  incorporated 
this  suggested  change  in  the  final  rule. 
We  have  learned  that  including  a  phrase 
such  as  "substantial  services"  in  a 
definition  makes  administration  and 
enforcement  difficult. 

Comment:  The  definitions  of  "farm 
operator"  and  "custom  operator"  are 
confusing  and  should  be  more  clearly 
distinguished.  We  believe  you  are 
attempting  to  distinguish  between  those 
who  provide  discrete  services  to  a  farm 
under  the  direction  of  the  landholder  or 
other  operator,  and  those  individuals 
and  legal  entities  that  tnily  "operate" 
the  farm  on  behalf  of  the  landholder. 
Using  the  term  "operator"  in  both 
definitions  bliu-s  the  distinction.  We 
suggest  you  use  "custom  service 
provider"  for  the  category  of  those  who 
do  not  have  to  file  forms.  We  suggest 
you  define  the  term  to  mean  an 
individual  or  legal  entity  that  provides 
a  discrete  service  or  a  limited  range  of 
discrete  services,  and  provide  as  many 
examples  as  possible,  including: 

•  pest  control  advisors, 

•  irrigation  consultants, 

•  fertilizer  applicators,  and 

•  labor  contractors. 
Response:  We  have  made  the 

suggested  change  to  "custom  operator"; 
it  is  "custom  service  provider"  in  the 
final  rule.  However,  we  have  decided 
not  to  add  more  examples  to  the  "list" 
of  services  that  would  be  considered  to 
be  "custom  services,"  because  it  would 
be  impossible  to  make  an  all-inclusive 
list  as  part  of  the  regulation  and  we  do 
not  want  to  give  the  impression  that  we 
have  created  an  all-inclusive  list.  The 
definitions  are  clear  that  any 
specialized,  farm  related  service  will  be 
considered,  as  long  as  that  service  is  not 
"management." 

Comment:  You  should  exclude  certain 
contracting  arrangements  fi-om  the 
application  of  the  proposed  rule. 
Commission  merchants  may  offer 
financing  and  consulting  services  to  a 
landholder,  but  do  not  share  in  the  risk 
of  loss  of  the  farming  operation.  Also, 
specialty  crops  are  produced  on  a 
forward  or  output  contract  basis.  A 
commodity  buyer  similarly  offers 


financing  and  consulting  services  to  the 
landholder,  but  does  not  share  in  the 
profits  or  risk  of  loss  of  the  farming 
operation.  We  suggest  that  you  include 
these  "ancillary  service  providers" 
within  the  custom  service  definition,  or 
create  an  exclusion  ft'om  the  definition 
of  farm  operator. 

Response:  We  have  not  included  the 
suggested  change  in  the  final  rule.  It  has 
been  our  experience  that  upon  review, 
some  forward  contracting  arrangements 
actually  include  transfers  of  economic 
risk  from  the  landholder  to  the  forward 
contractor.  We  have  also  seen  "forward 
contracts"  where  the  landholder's 
responsibilities  have  been  reduced  to 
basically  being  a  gate-keeper,  while  the 
forward  contractor  performs  all  of  the 
work  or  arranges  for  all  of  the  work  to 
be  done.  Consequently,  we  have 
determined  that  we  need  to  audit 
forward  contracting  and  similar 
arrangements  to  ensure  they  are  not 
leases  for  acreage  limitation  purposes. 

Comment:  The  definitions  of  "farm 
operator"  and  "custom  operator"  are  not 
understandable,  and  the  distinction 
between  the  two  is  not  clear — ^by  "farm 
operator"  do  you  mean  farm  managers 
only?  Is  a  tomato  cannery  that  provides 
both  contract  planting  and  harvesting  a 
"custom  operator"  or  a  "farm  operator"? 

Response:  A  custom  service  provider 
is  an  individual  or  legal  entity  that  is 
providing  one  specialized,  farm-related 
service  to  a  landholder  or  farm  operator. 
Everyone  else  is  a  farm  operator, 
including  all  farm  managers.  The  only 
exceptions  are  for  spouses,  minor 
children,  and  employees  for  whom 
social  security  taxes  are  being  paid  by 
the  employer.  Since  the  subject  tomato 
cannery  is  providing  a  planting  service 
and  a  harvesting  service  to  the  same 
land,  it  is  a  farm  operator  of  that  land. 

Comment:  You  should  delete  the  term 
"farm  manager." 

Response:  We  have  not  incorporated 
this  suggestion.  It  is  important  for 
everyone  to  understand  that  we 
consider  all  farm  managers  to  be  "farm 
operators."  Otherwise,  it  could  be 
interpreted  that  the  farm  manager  is  an 
exempt  custom  service  provider  because 
the  farm  manager  only  provides  one 
service;  namely,  management  of  the 
farm. 

Comment:  In  many  cases  it  is  virtually 
impossible  to  determine  whether  a 
contractor  hired  by  a  farmer  is  a  farm 
operator  or  a  custom  operator,  because 
many  "custom  operators"  may  provide 
more  than  one  service.  Is  the  distinction 
between  the  two  based  on  the  niunber 
of  services  a  contractor  provides? 

Response:  Yes.  We  have  made  that 
clear  in  the  final  rule  by  revising  the 
definition  of  custom  service  provider  to 


state  that  it  is  an  individual  or  legal 
entity  that  provides  one  specialized, 
farm-related  service  to  the  land  in 
question. 

Comment:  Section  428.3  defines  farm 
operator,  but  does  not  address  the 
reclamation  law  status  of  the  farm 
operator.  This  raises  several  questions 
about  how  the  regulations  would  apply: 

•  If  a  farm  operator  only  performs 
services  in  a  district  that  has  not 
conformed  to  the  RRA  discretionary 
provisions,  is  the  farm  operator  subject 
to  prior  law  provisions? 

•  Can  a  farm  operator  make  an 
irrevocable  election  to  conform  to  the 
discretionary  provisions? 

•  Would  a  farm  operator  that  benefits 
more  than  25  natural  persons  be 
considered  a  limited  recipient  (defined 
in  43  CFR  426.2)? 

•  If  a  farm  operator  is  attributed  to  a 
foreign  entity  or  nonresident  aliens,  do 
all  the  provisions  of  the  proposed  rules 
still  apply? 

Response:  A  farm  operator  is  not 
subject  to  either  the  discretionary 
provisions  or  the  prior  law  provisions, 
since  we  are  not  applying  the  acreage 
limitation  provisions  to  farm  operators. 
However,  if  after  reviewing  the 
associated  farm  operating  arrangement, 
it  is  determined  that  a  farm  operator  is 
a  lessee,  then  the  farm  operator  will  be 
required  to  submit  the  appropriate 
certification  or  reporting  forms.  Whether 
or  not  that  lessee  is  subject  to  the 
discretionary  or  prior  law  provisions 
will  then  depend  on  the  acreage 
limitation  status  of  the  district  where 
the  lessee  holds  the  land  in  question 
and  if  the  lessee  has  made  an 
irrevocable  election.  If  the  lessee  is 
subject  to  the  discretionarj'  provisions 
and  is  a  legal  entity,  whether  or  not  the 
entity  is  a  qualified  recipient  or  a 
limited  recipient  will  depend  on  how 
many  natural  persons  the  legal  entity 
benefits. 

If  a  farm  operator  is  a  foreign  entity 
or  nonresident  alien  and  provides 
services  to  more  than  960  acres  held  in 
trusts  or  by  legal  entities,  the  foreign 
entity  or  nonresident  alien  will  be 
required  to  submit  a  Form  7- 
21FARM0P.  If  it  is  determined  that  the 
associated  farm  operating  arrangement 
is  a  lease,  then  whether  or  not  the 
foreign  entity  lessee  or  nonresident 
alien  lessee  is  eligible  to  receive 
Reclamation  irrigation  water  will 
depend  on  if  they  meet  the  criteria 
provided  in  43  CFR  426.8. 

Comment:  If  a  farm  operator  is 
employed  for  an  "a^eed-upon 
payment,"  does  this  make  the  farm 
operator  a  custom  operator  and 
therefore  exempt? 
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definition  of  "custom  operator"  must  be 
tightly  reworded  so  that  operators  know 
exactly  who  is  covered. 

Response:  We  have  revised  the 
definition  of  "custom  service  provider," 
which  is  now  defined  very  narrowly. 
That  is,  it  includes  only  individuals  or 
legal  entities  that  provide  one 
specialized,  farm-related  service. 

Comment:  In  order  to  ensure  that  you 
receive  information  on  the  full  remge  of 
operators  who  may  meet  the  standards 
for  "use  or  possession  of  land"  or 
"economic  risk,"  the  definition  of  "farm 
operator"  must  include  "custom 
operators,"  or  else  you  should  place 
some  reporting  requirements  on 
"custom  operators."  Without  requiring 
some  response  from  these  entities,  you 
would  be  relying  on  self-definition  and 
self-reporting  to  determine  which 
operators  have  to  submit  forms.  An 
entity  could  determine  that  it  is  a 
custom  operator,  and  be  completely 
exempt  from  the  new  reporting 
requirements. 

Response:  We  have  not  incorporated 
this  suggested  change.  To  do  so  would 
be  imposing  an  RRA  forms  requirement 
on  individuals  and  legal  entities  that  we 
would  never  determine  to  be  lessees  for 
acreage  limitation  purposes. 
Accordingly,  we  do  not  need  to  collect 
information  from  such  parties  and  to  do 
so  would  not  be  in  the  spirit  of  the 
Paperwork  Reduction  Act  of  1995. 

Comment:  Based  on  the  definition  of 
"farm  operator,"  independent 
contractors  who  perform  specialized 
services  for  farms  and  have  no  vested 
interest  in  the  outcome  of  the  crops 
would  have  to  fill  out  forms. 

Response:  If  an  independent 
contractor  is  providing  more  than  one 
service  to  more  than  960  acres  held  in 
trusts  or  by  legal  entities,  then  that 
independent  contractor  will  have  to 
complete  the  Form  7-21FARMOP.  Even 
without  this  form  requirement,  we 
would  want  to  review  the  associated 
farm  operating  arrangement  to  ensure  it 
is  not  a  lease  for  acreage  limitation 
purposes. 

Comment:  Instead  of  creating  a  new 
section  on  farm  operators,  you  should 
create  a  definition  of  "economic 
interest."  This  would  avoid  the 
confusion  regarding  custom  operators 
and  place  the  responsibility  of  reporting 
accurately  on  the  landowner/operator, 
not  the  district. 

Response:  We  are  not  sure  if  the 
commeuter  is  suggesting  a  change  to  the 
definitions  in  this  rulemaking  or  to  the 
information  submitted  by  landholders 
on  their  RRA  forms.  We  have  not  made 
any  change  to  the  final  rule  based  on 
this  comment;  however,  the  question  of 
who  has  all  or  a  portion  of  the  economic 


risk  in  a  farm  operating  arrangement 
remains  a  key  component  of  our  review 
of  farm  operating  arrangements. 

428.4  Who  Must  Submit  Forms  Under 
this  Part 

This  section  establishes  an  RRA  forms 
submittal  requirement  for  farm 
operators  who  provide  services  to  more 
than  960  acres  held  in  a  single  trust  or 
legal  entity  or  any  combination  of  trusts 
and  legal  entities.  We  have  made  several 
changes  to  this  section  of  the  final  rule 
as  compared  to  the  proposed  ride, 
primarily  in  response  to  conunents 
received.  Specifically,  we  have  made  it 
clear  that  farm  operators  will  be 
submitting  forms  to  districts,  not 
directly  to  us.  We  have  reviewed  the 
references  we  included  in  the  proposed 
rule  to  the  "exceptions"  provided  in  43 
CFR  426.18(g)(2)  and  (3)  and 
determined  adjustments  were  needed. 
We  have  limited  which  part  owners  of 
legal  entities  providing  services  to  more 
than  960  acres  held  in  trusts  or  by  legal 
entities  must  submit  a  farm  operator 
form.  We  have  made  it  clear  that  farm 
operators  will  not  be  eligible  to  use  a 
verification  form,  even  if  their  farm 
operations  do  not  change  from  year  to 
year.  Farm  operators  will  also  not  be 
subject  to  the  RRA  forms  requirement 
associated  with  landholding  changes,  if 
their  farm  operations  change  during  a 
water  year  after  they  have  submitted 
their  RRA  form  for  that  year. 

Paragraph  (a)  provides  the  general 
criteria  as  to  which  farm  operators  must 
annually  submit  RRA  forms  to  districts. 
In  the  proposed  rule,  we  referenced 
"exceptions"  included  in  43  CFR 
426.18(g)(2)  and  (3).  Upon  review,  we 
determined  that  we  need  to  better 
explain  the  forms  requirements 
concerning  entities  that  are  farm 
operators  and  are  wholly  owned 
subsidiaries,  rather  than  simply 
referring  to  43  CFR  428.18(g)(2). 
Accordingly,  we  have  included  that 
explanation  as  the  new  §  428.4(a)(2). 
The  provisions  of  43  CFR  426.18(g)(3)(i) 
(cannot  utilize  class  1  equivalency 
factors  in  determining  if  RRA  forms 
must  be  submitted)  apply  to  this  new 
RRA  forms  submittal  requirement 
without  such  being  specified,  since  this 
final  rule  supplements  43  CFR  part  426. 
The  provisions  of  43  CFR 
426.18(g)(3)(ii)  (part  owners  not 
considering  certain  involuntarily 
acquired  land  in  determining  if  RRA 
forms  must  be  submitted)  do  not  apply 
to  this  final  rule,  because  §  428.4(b) 
specifies  which  part  owners  of  legal 
entities  that  are  farm  operators  must 
submit  RRA  forms,  regardless  of  how 
much  land  is  attributed  to  the  part 
owner  iu  question.  Consequently,  we 
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removed  all  references  to  43  CFR 
426.18(g)(2)  and  (3)  from  the  final  rule. 

Paragraph  (b)  continues  to  address  the 
applicability  of  the  RRA  forms  submittal 
requirements  to  indirect  owners  of  a 
legal  entity  that  is  a  farm  operator  and 
is  required  to  submit  RRA  forms.  We 
have  limited  the  application  of  the  RRA 
forms  submittal  requirements  to  only 
those  part  owners  who  ovirned  the  land 
the  legal  entity  is  now  providing 
services  to,  when  that  land  was  excess 
and  those  part  owners  sold  or 
transferred  that  land  at  an  approved 
price. 

Paragraph  (c)  is  new  in  the  final  rule. 
It  provides  that  a  verification  form 
cannot  be  used  to  meet  a  fann  operator's 
annual  RRA  form  submittal 
requirement. 

Paiagraph  (d)  is  new  in  the  final  rule. 
It  provides  that  once  a  farm  operator  has 
met  his/her/its  RRA  forms  submittal 
requirements  for  a  water  year,  no 
additional  RRA  form  needs  to  be 
submitted  for  that  year,  even  if  the  farm 
operator  experiences  a  change  to  the 
farm  operating  arrangements  reported 
on  the  form  that  was  submitted. 

Comments  Concerning  §  428.4 — Who 
Must  Submit  Forms  Under  this  Part 

Comment:  We  strongly  support  the 
proposal  to  expand  information 
collection  requirements  to  farm 
operators,  since  without  this  change, 
any  meaningful  enforcement  of  the 
acreage  limitation  provisions  is 
impossible. 

Response:  We  agree.  The  final  rule 
retains  the  expansion  of  the  information 
collection  requirements  to  certain  farm 
operators. 

Comment:  Regarding  the  960-acre 
threshold  for  submission  of  forms, 
although  the  regulation  requires 
reporting  by  operators  of  multiple 
holdings  that  total  more  than  960  acres, 
these  holdings  are  limited  to  lands  held 
by  trusts  and  legal  entities,  leaving  the 
situation  of  lands  held  by  individuals 
imclear.  We  believe  that  trusts  and  legal 
entities  and  individuals  should  submit 
forms,  so  you  can  make  the  nonfuU-cost 
eligibility  determination  as  to  all  large 
scale  operators. 

Response:  We  have  reviewed  this 
matter  and  decided  at  this  time  not  to 
further  expand  the  information 
collection  in  the  regulation  to  include 
farm  operators  providing  services  to 
more  than  960  acres  held  by  individuals 
or  any  combination  of  individuals, 
trusts,  and  legal  entities.  Nevertheless, 
just  because  such  farm  operators  do  not 
have  to  submit  an  RRA  form,  it  does  not 
mean  their  farm  operating  arrangements 
will  not  be  audited  when  Reclamation 
becomes  aware  of  their  existence.  On 


the  contrary,  we  will  audit  such  farm 
operators,  and  if  we  determine  their 
farm  operating  arrangements  are  leases 
for  acreage  limitation  purposes,  we  will 
apply  the  nonfull-cost  entitlement 
accordingly.  The  same  holds  true  for 
any  legal  entities  that  are  farm 
operators,  but  would  be  limited 
recipients  if  they  were  landholders  and 
are  providing  services  to  any  acreage. 

Comment:  You  should  rewrite 
§  428.4(a)(1)  to  add  the  words  "directly 
or  indirecdy"  after  "services"  so  it 
reads:  "You  provide  services  directly  or 
indirecdy  to  more  than  960  acres 
westwide  .  .  ."  This  is  necessary 
because  otherwise,  operating  companies 
could  choose  a  new  corporate  sheU  for 
each  960  acres  they  operate.  Subsection 
(b)  tries  to  solvo  this  problem,  but  does 
not  because  the  triggering  standard  is  in 
subsection  (a). 

Response:  We  have  not  incorporated 
this  comment.  However,  we  have 
explained  how  the  parent  endty  of 
wholly  owned  subsidiaries  must  submit 
a  Form  7-21FARMOP  and  include  on 
that  form  all  land  to  which  its  wholly 
owned  subsidiaries  are  providing 
services. 

.    Comment:  All  landholdings  that  farm 
more  than  960  acres  must  have  forms 
submitted  which  clarify  whether  there 
are  farm  operators  or  custom  operators 
affiliated  with  that  farm  or  operation.  In 
the  case  of  any  landholding  or  farm  that 
claims  to  have  no  farm  operator  subject 
to  the  new  rules,  yet  reports  one  or  more 
custom  operators  serving  that  farm,  you 
should  ensure  that  adequate 
documentation  is  provided  to  ensure  the 
intent  of  the  regulations  is  met,  and 
there  is  no  "farm  operator"  in  fact. 
Response:  Any  landholding  that 
includes  more  than  960  acres  (other 
than  for  a  trust)  must  be  in  compliance 
with  the  current  acreage  limitation 
pro\'isions.  Accordingly,  all  ineligible 
excess  land  is  not  receiving  Reclamation 
irrigation  water,  and  any  land  selected 
as  full-cost  is  either  not  receiving 
Reclamation  irrigation  water  or  the  full- 
cost  rate  is  being  paid  for  the  delivery 
of  such  water  to  that  land.  We  see  no 
value  in  auditing  farm  operating 
arrangements  associated  with  such 
lands,  since  entering  into  a  farm 
operating  arrangement  does  not  alter  the 
fact  that  the  land  in  question  is  either 
ineligible  excess  land  or  subject  to  the 
full-cost  rate.  A  landholder  who  holds 
less  than  960  acres  westwide  should  not 
be  responsible  for  determining  if  his/ 
her/its  farm  operator  is  providing 
services  to  more  than  960  acres 
westwide. 

Comment:  We  believe  the  proposed 
rules  impose  significant  and 


unnecessarily  burdensome  reporting 
requirements  on  "farm  operators." 

Response:  We  disagree.  We  estimate 
that  the  reporting  burden  would  be 
increased  by  less  than  200  hours  (or  on 
average  1  hour,  18  minutes  per  Form  7- 
21FARMOP)  as  a  result  of  die  final  rule. 

Comment:  Section  428.4  is  far  too 
broad  in  its  reach.  It  would  be  enough 
to  limit  the  certification  requirement  to 
farm  operators  providing  services  to  "a 
single  trust  or  legal  entity."  But  then  the 
section  continues  to  require  certification 
from  such  providers  to  "any 
combination  of  trusts  and  legal 
entities."  This  language  covers  not  only 
large  trusts  or  other  legal  entities,  but 
sweeps  in  every  single  testamentary 
trust  and  intervivos  trust,  no  matter  how 
small.  Farm  operators  who  think  they 
are  working  only  for  a  series  of 
individuals  or  entities  will  become 
subject  to  the  regulation  without 
knowing  it  if  some  landowner  dies 
leaving  a  testamentary  trust.  There  are 
countless  trusts  and  legal  entities, 
including  part -ownerships  created 
through  inheritance  or  other  family 
arrangements  that  have  nothing  to  do 
with  large  trusts  created  to  hold  excess 
land,  and  operated  by  the  original 
owner. 

Response:  We  have  considered  this 
issue  and  determined  to  make  no 
change  to  the  regulation.  We  do  not 
need  to  collect  additional  information 
that  only  concerns  the  landholdings  and 
operations  of  single  trusts  or  legal 
entities  that  hold  more  than  960  acres. 
This  is  because  we  already  know  about 
all  trusts  that  hold  more  than  960  acres, 
their  farm  operators  have  been 
identified,  and  any  associated  farm 
operating  arrangements  have  been 
reviewed  to  determine  if  they  are  leases 
for  acreage  limitation  purposes.  As  for 
legal  entities,  if  a  legal  entity  holds  more 
than  960  acres,  the  land  is  either  eligible 
excess  due  to  an  exception  included  in 
the  acreage  limitation  provisions  (e.g., 
the  involuntary  acquisition  provisions), 
ineligible  excess,  or  full-cost.  Again,  we 
do  not  need  any  additional  information 
from  such  legal  entities  because  the 
forms  they  already  submit  results  in  the 
determination  of  the  eligibility  of  the 
land  and  the  water  rate  to  be  paid, 
regardless  of  any  existing  farm  operating 
arrangement. 

The  information  we  do  not  have 
concerns  farm  operators  who  are 
providing  services  to  multiple 
landholders,  the  totsd  of  which  would 
exceed  the  applicable  nonfull-cost 
entitlement  if  the  farm  operating 
arrangement  was  determined  to  be  a 
lease.  We  cannot  make  an  exception  for 
testamentary  trusts  or  any  other  types  of 
trusts  from  the  RRA  forms  requirements. 
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implies  that 
lessees  until  p: 
does  not  sup 
Response: 
suggestion  in 


because  to  do  !  o  would  create  a  means 
for  avoiding  o\  i  intent  to  identify  farm 
operators  prov  ding  services  to  more 

held  in  any  combination 
of  trusts  and  le  gal  entities.  The  RRA  did 
not  make  any  (  istinction  between  trusts 
families,  inheritance 
and  we  will  not  initiate 
such  a  distinct  ion  in  these  rules. 

Comment:  R  squiring  indirect  owners 
of  farm  operate  irs  to  submit  forms  under 
§  428.4  is  burdpnsome  and  xmnecessary. 
If  indirect  owners  are  shown  on  the 
farm  operator's  form,  the  only  purpose 
served  by  indirect  owner  forms  would 
be  to  detenninp  if  the  indirect  owner 
exceeds  the  acreage  limitations  through 
angements.  To  do  this 
farm  operators  are 
oven  otherwise.  The  RRA 
rt  this,  or  require  it. 
e  have  incorporated  this 
e  final  rule.  We  have 
limited  the  rec  uireraent  to  submit  an 
RRA  form  by  [  art  owmers  of  legal 
entities  who  a  e  farm  operators  to  those 
part  owners  w  lo  formerly  owned  the 
land  in  questii  m  as  excess  and  sold  or 
transferred  tha  t  land  at  an  approved 
price.  We  nee(  information  from  such 
part  owners  ir  order  to  administer 
§  428.9  of  the  inal  rule. 

Comment:  E  etermining  who  must 
submit  forms  vill  be  very  hard,  if  not 
impossible,  fo  •  the  districts. 

Response:  V  'e  realize  that  it  will  be 
harder  for  districts  to  identify  farm 
operators  whu  will  need  to  submit  RRA 
forms  than  to  dentify  landowners  and 
lessees.  In  ordsr  to  facilitate  this  activity 
we  encourage  districts  to  provide 
information  tc  all  their  landholders 
concerning  thi  s  new  requirements, 
especially  tho  !e  landholders  who 
include  inforr  lation  about  farm 
operators  on  t  le  RRA  forms  they 
submit.  We  hcve  also  changed  the 
effective  date  ;o  January  1,  2001,  rather 
than  2000,  to  )rovide  all  parties  an 
opportunity  tc  prepare  for  the  new 
requirements. 

Comment:  T  he  landholder  has  the 
burden  of  identifying  what  farm 
operators  must  submit  forms. 

Response:  \  /e  disagree.  The  farm 
operator  is  res  ponsible  for  knowing  how 
much  land  is  leld  in  trusts  and  by  legal 
entities  to  wh  ch  he/she/it  provides 
services.  If  that  acreage  totals  more  than 
960  acres,  the  farm  operator  must 
submit  the  new  Form  7-21FARMOP. 
Farm  operatoi  s  are  responsible  for  being 
aware  of  and  n  compliance  with  all 
statutory,  regi  ilatory,  and  other 
requirements  that  impact  their 
activities.  Th(  i  landholder  also  may  have 
contractual  re  medies  against  a  farm 
operator  who  ;e  failure  to  comply  with 
legal  requirer  tents  causes  damages  to  a 


landholder.  Moreover,  the  landholder  is 
receiving  the  benefits  of  the 
Reclamation  irrigation  program  and  is 
responsible  at  all  times  for  maintaining 
its  farming  enterprise  in  full  compliance 
with  existing  law. 

Comment:  If  the  farm  operator  does 
not  assume  any  risk  in  the  growing, 
harvesting  and  sale  of  the  crops,  does 
the  farm  operator  still  have  to  comply 
with  the  proposed  rules? 

Response:  Yes,  a  farm  operator  would 
still  need  to  submit  RRA  forms  if  he/ 
she/it  provides  services  to  more  than 
960  acres  held  in  trusts  or  by  legal 
entities. 

Comment:  Instead  of  requiring  farm 
operators  to  file  forms,  you  should  add 
to  the  existing  forms  a  requirement  that 
the  landowner  identify  anyone  other 
than  the  lessee  listed  (if  any)  who  has 
the  use  or  possession  of  the  property,  is 
responsible  for  paying  the  operation 
expenses  or  is  entitled  to  any  of  the 
profits.  If  there  are  questions  about  the 
arrangement  disclosed,  you  have  the 
authority  to  request  copies  of  contracts, 
examine  financial  records,  etc. 

Response:  We  considered  this 
approach,  but  decided  against  it.  The 
alternative  to  requiring  the  submission 
of  RRA  forms  from  the  farm  operators  in 
question  is  to  request  data  on  an  as- 
needed  basis  and  require  landholders  to 
provide  information  on  their  RRA  fonns 
about  any  farm  operators  with  which 
they  contract.  We  have  been  using  this 
approach'since  1988  and  have 
determined  that  the  approach  taken  in 
this  rule  will  be  more  effective.  Further, 
the  approach  suggested  by  the 
commenter  places  a  greater  burden  on 
both  the  districts  and  Reclamation,  than 
if  certain  farm  operators  are  required  to 
submit  RRA  forms.  The  commenter's 
approach  also  greatly  increases  the 
likelihood  that  all  farm  operators 
providing  services  to  more  than  960 
acres  westwide  will  not  be  identified. 
We  need  to  identify  those  farm 
operators  providing  services  to  multiple 
landholdings,  the  total  of  which  exceed 
960  acres.  Then  we  can  determine  if  the 
arrangements  under  which  the  services 
are  being  provided  are  leases  for  acreage 
limitation  purposes. 

Comment:  What  determined  that  960 
acres  should  be  the  form  submittal 
threshold  for  farm  operators?  If  the 
reason  for  the  960  acres  is  to  identify 
those  who  formerly  owned  lands  as 
excess  and  are  operating  them  again,  the 
960-acre  form  submittal  threshold  may 
not  be  sufficient  for  identification  of 
such  lands.  Farm  operators  should  be 
subject  to  the  certification/reporting 
thresholds  currently  established. 

Response:  We  chose  the  960-acre 
forms  submittal  threshold  for  farm 


operators  because  it  is  the  maximum 
acreage  limitation  entitlement.  We  agree 
that  certain  farm  operators,  if  they  were 
landholders,  would  have  much  lower 
acreage  limitation  entitlements 
applicable.  However,  we  have 
determined  at  this  time  not  to  impose 
forms  requirements  on  such  farm 
operators.  As  for  the  excess  land 
provision,  we  believe  that  the  960-acre 
forms  submittal  threshold  for  farm 
operators  will  help  us  find  many  of  the 
farm  operators  who  are  directly 
providing  services  to  their  formerly 
excess  land  or  indirectly  providing 
those  services  as  part  owners  of  legal 
entities  that  are  farm  operators. 

Comment:  If  the  proposed  rule  is 
adopted,  the  submittal  threshold  for 
farm  operators  should  noi  be  less  than 
960  acres. 

Response:  We  have  not  changed  the 
forms  submittal  threshold  in  the  final 
rule. 

Comment:  Landowners  who  wish  to 
receive  water  should  only  have  to  file 
their  eligibility  papers  one  time,  not 
every  year,  and  require  a  refiling  only 
when  there  is  a  change  in  ownership. 

Response:  This  comment  is  outside  of 
the  scope  of  the  proposed  rulemaking 
and  this  final  rule.  RRA  forms  submittal 
requirements  for  landholders  were 
reviewed  and  adjusted  diuing  the 
rulemaking  that  was  completed  on 
December  18,  1996.  Annual  RRA  forms 
submission  for  all  landholders  remains 
a  statutory  and  regulatory  requirement. 
All  exemptions  from  this  requirement 
are  provided  in  43  CFR  426.18(g). 

428.5  Required  Information 

This  section  specifies  what 
information  farm  operators  must  submit. 
Paragraph  (a)  provides  that  we  will 
determine  what  RRA  form  farm 
operators  will  complete,  while 
paragraph  (b)  requires  farm  operators  to 
include  on  that  form  all  land  to  which 
they  are  providing  services  that  is 
subject  to  the  acreage  limitation 
provisions. 

Paragraph  (c)  provides  a  list  of  the 
information  we  will  require  farm 
operators  to  provide  on  their  RRA 
forms.  This  list  is  not  to  be  considered 
an  all-inclusive  list. 

We  made  no  changes  to  this  section 
in  the  final  rule  as  compared  to  the 
proposed  rule. 

Comments  Concerning  §428.5 — 
Required  Information 

Comment:  The  information  you 
would  request  would  provide  you  no 
benefit,  and  may  potentially  damage  the 
parties  providing  it.  This  is  an  invasion 
of  privacy,  and  farm  operators  and 
landowners  may  have  more  incentive  to 
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avoid  filing  the  forms  than  to  comply, 
because  of  fear  of  adverse  business 
consequences  if  the  information  is 
available  to  anyone  that  could  misuse 
the  information.  For  example,  it  is 
unlikely  that  a  farm  operator  would  be 
willing  to  disclose  to  its  customers  the 
names  of  all  the  other  customers  of  that 
farm  operator  and  a  list  of  the  lands 
owned  or  leased  by  those  other 
customers.  Similarly,  landowners  may 
be  unwilling  to  allow  a  farm  operator  to 
dLsclose  to  another  landowner  the 
information  about  that  landowner's 
operations — who  determines  when 
services  should  be  performed,  which 
services  are  provided  to  that  landowner, 
etc. 

Response:  We  contend  the 
information  we  will  collect  from  farm 
operators  will  be  very  useful.  We  do  not 
believe  the  new  RRA  forms 
requirements  are  any  more  of  an 
invasion  of  privacy  than  it  is  for  a  lessee 
who  must  provide  information  about  the 
land  being  leased  and  the  terms  of  the 
lease  agreement.  Section  224((;)  of  the 
RRA  authorizes  Reclamation  lo  collect 
all  data  necessary  to  carry  out  the 
acreage  limitation  provisions.  Therefore, 
if  a  farm  operator  wants  to  provide 
services  to  land  that  is  subject  to  the 
acreage  limitation  provisions,  that  farm 
operator  must  be  prepared  to  provide  us 
with  information,  whether  it  be  through 
the  submittal  of  an  RRA  form  or  in 
response  to  a  request  for  information 
that  he/she/it  receives.  In  addition, 
information  provided  by  farm  operators 
on  Form  7-21FARMOP  is  protected  by 
the  Privacy  Act  of  1974  as  is 
information  provided  by  landholders  on 
other  RRA  forms. 

Comment:  We  generally  agree  with 
the  listing  of  information  you  would 
collect  on  the  farm  operator  forms,  but 
you  should  clarify  §  428.5(c)(7)  to 
exclude  the  assignment  of  accounts 
receivable  as  collateral. 

Response:  We  have  considered  this 
suggested  change  and  decided  to  not 
include  it  in  the  final  rule.  We  believe 
the  provision  in  question  is  clear.  It  asks 
if  the  farm  operating  agreement  itself 
can  be  used  as  collateral  in  any  loan,  not 
if  the  farm  operator  can  assign  accounts 
received  as  collateral. 

Comment:  You  should  not  require 
farm  operators  to  provide  the  following 
information:  details  on  all  lands  that  he 
or  she  works  on,  including  legal 
descriptions  and  acreage;  who  decides 
what  services  are  needed;  a  list  of 
services  provided  for  each  parcel; 
whether  he  can  use  his  agreement  with 
the  landowner  as  collateral  for  any  loan; 
and  whether  he  can  be  sued  by  the 
landowner.  If  you  try  to  implement  this, 
it  will  take  another  bureaucracy  of 


people  to  administer  it  and  check  the 
forms. 

Response:  On  the  contrary,  including 
all  of  this  information  on  the  form  will 
help  us  effectively  utilize  oiu-  limited 
resources  dedicated  to  acreage 
limitation  administration  and 
enforcement.  The  information  we  ask 
from  farm  operators  is  necessary  so  that 
we  can  prioritize  our  audit  efforts  in 
determining  if  farm  operating 
arrangements  are  leases.  Without  some 
of  the  information,  such  as  legal 
descriptions,  we  would  not  know  if  all 
the  land  was  owned  by  one  trust,  related 
companies,  etc.  It  should  also  be  noted 
that  this  information  needs  to  be 
provided  to  us  when  we  audit  such  farm 
operators,  even  if  we  do  not  ask  for  it 
on  an  RRA  form. 

Comment:  This  information  collection 
does  not  appear  to  address  the  issue  of 
financial  risk.  If  it  is  going  to  address 
the  issue  of  who  has  use  of  the  land,  I 
think  it  should  address  financial  risk,  or 
else  leave  both  issues  to  be  decided 
through  a  review  of  the  actual 
agreement. 

Response:  We  think  that  many 
commenters  have  the  belief  that  we  will 
be  able  to  determine  if  a  farm  operating 
arrangement  is  a  lease  for  acreage 
limitation  purposes  simply  by  reviewing 
the  information  provided  on  the  Form 
7-21FARMOP.  That  is  simply  not  the 
case.  We  will  have  to  review  associated 
farm  operating  docimients  (e.g.,  farm 
operating  agreements,  farm  management 
agreements)  before  making  such  a 
determination.  After  we  have  some 
experience  with  the  forms  submitted  by 
farm  operators,  we  may  revise  those 
forms  to  include  additional  questions, 
some  of  which  may  be  about  financial 
risk.  If  we  decide  to  revise  the  Form  7- 
21FARM0P  in  the  hiture,  we  will 
provide  the  public  with  ample 
opportunity  to  comment  through  the 
process  associated  with  the  Paperwork 
Reduction  Act  of  1995. 

Comment:  Farm  operator  or  custom 
operator  information  will  be  virtually 
impossible  to  acquire  or  verify. 

Response:  We  disagree.  Farm 
operators  will  submit  forms,  and  then 
we  can  audit  the  farm  operating 
arrangements  to  determine  if  they  are 
leases,  and  thus,  subject  to  application 
of  the  nonfull-cost  entitlement. 
Verification  of  the  information 
submitted  will  be  possible  by  comparing 
the  information  on  the  Form  7- 
21FARMOP  with  the  documentation 
associated  with  the  farm  operating 
arrangement  and  the  information 
submitted  on  the  landholders'  RRA 
forms. 

Comment:  The  reporting  regulations 
ask  the  right  questions  regarding  farm 


operations,  but  they  do  not  necessarily 
ask  those  questions  of  all  the  right 
people.  To  avoid  the  problem  of  you 
having  to  survey  all  Reclamation- 
irrigated  land  that  is  not  reported  on  by 
farm  operators,  I  suggest  you  require 
that  landowners  subject  to  RRA 
reporting  requirements  also  submit 
information  about  their  farm  operators. 
Those  landowners  who  employ  farm 
operators  would  have  to  supply  the 
names,  addresses,  and  other  identifying 
information  for  these  entities.  Without 
this,  you  would  remain  virtually  blind 
with  respect  to  those  farm  operators 
who  fail  to  report. 

.  Response:  Direct  landowners  have 
been  required  to  provide  information  on 
their  RRA  forms  concerning  certain  farm 
operators  since  the  late  1980's.  The 
required  information  has  included  the 
name,  address,  and  telephone  number 
for  each  farm  operator  by  land  parcel. 

428.6  Where  To  Submit  Required 
Forms  and  Information 

This  section  specifies  where  farm 
operators  are  to  submit  their  completed 
RRA  forms.  We  made  no  changes  to  this 
section  in  the  final  rule  as  compared  to 
the  proposed  rule.  We  received  no 
comments  on  this  section. 

428. 7  What  Happens  if  a  Farm 
Operator  Does  Not  Submit  Required 
Forms? 

This  section  establishes  what  will 
happen  if  a  farm  operator  does  not 
submit  the  required  RRA  form. 
Paragraph  (a)  provides  that  if  a  farm 
operator  does  not  submit  the  required 
RRA  form,  the  district  is  not  to  deliver 
Reclamation  irrigation  water  to  the  land 
in  question  and  nobody  is  to  accept 
delivery  of  such  water  to  that  land.  We 
made  no  changes  to  this  paragraph. 

Paragraph  (b)  specifies  that  once  the 
required  RRA  form  is  submitted, 
eligibility  of  the  land  in  question  to 
receive  Reclamation  irrigation  water 
will  be  restored.  We  made  no  changes 
to  this  paragraph. 

Paragraph  (c)  provides  that  we  will 
impose  the  administrative  fee  defined  in 
43  CFR  426.20  if  a  farm  operator  fails  to 
submit  the  required  RRA  forms  and  the 
land  in  question  receives  Reclamation 
irrigation  water  despite  noncompliance 
with  the  forms  requirements.  We  made 
changes  to  this  paragraph  to  make  it 
clear  that  we  will  determine  the  amount 
of  any  applicable  administrative  fee  in 
the  manner  we  do  for  landholders. 

Comments  Concerning  §  428.7 — What 
Happens  if  a  Farm  Operator  Does  Not 
Submit  Required  Forms? 

Comment:  A  district  is  powerless  to 
require  compliance  from  a  farm  operator 
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that  it  has  no  relationship  with.  Districts 
have  no  legal  ability  to  do  so,  and  they 
do  not  want  i !.  Districts  have  no  way  to 
identif>'  farm  operators  within  their 
service  areas  ind  will  have  no  way  of 
enforcing  the  proposed  rules  unless  an 
operator  volu  ntarily  complies. 

Response:  We  suggest  that  districts 
review  RRA  1  arms  submitted  by  trusts 
and  legal  ent;  ties.  That  will  provide  an 
initial  basis  o  f  who  might  be  a  fcum 
operator  that  will  be  required  to  submit 
the  new  Form  7-21FARMOP,  since 
landholders  4ave  been  required  to 
provide  limit  ?d  information  concerning 
any  operators  for  a  number  of  years.  The 
year  2000  cai ;  be  used  by  districts  to 
start  reviewii  ig  such  forms  and 
preparing  lisi  s  of  farm  operators  who 
might  need  t(  i  be  contacted.  Then, 
starting  with  the  2001  water  year, 
district  staff  (  an  contact  such  operators 
to  determine  if  they  provide  multiple 
services  to  m  are  than  960  acres  held  in 
trusts  or  by  1(  gal  entities,  or  simply  send 
them  a  copy  )f  the  Form  7-2 IFARMOP 
with  instruct  ons. 

Comment:  Districts  may  be  unfairly  at 
risk  for  an  ac  ministrative  fee  under  the 
following  exi  mple:  Farm  Operator  X 
operates  a  64  3  acre  farm  in  District  A 
and  a  960  aci  e  farm  owned  by  a  trust 
located  in  Di  strict  B.  If  District  A  is 
unaware  of  t  le  fact  that  the  farm 
operator  is  o  )erating  more  than  960 
acres  total,  a  id  they  fail  to  get  a  form, 
then  District  A  may  be  at  risk  for  an 
administratii  e  fee.  This  may  also  place 
the  landown  n  at  risk  for  full-cost 
charges. 

Response:  f  the  land  in  District  A  is 
held  by  a  tru  it  or  legal  entity,  then  the 
District  A  w(  uld  be  subject  to  receiving 
an  administr  itive  fee  bill  if  Reclamation 
irrigation  wa  ter  is  delivered  to  the  land 
in  question.  District  B  would  also  be 
subject  to  su  :h  a  bill,  if  it  too  delivered 
Reclamation  irrigation  water  to  Farm 
Operator  X  v  ithout  a  form  being  on  file. 
At  that  poini ,  the  districts  have  the 
option  of  CO!  itacting  the  farm  operator  to 
collect  the  aj  sessed  administrative  fee; 
how  district!  encourage  payment  is  up 
to  each  distr  ct.  The  landowners  will 
not  be  at  risl  for  full-cost  charges, 
because  we  i  lo  longer  apply  the 
compensatic  n  rate  (full-cost)  for 
instances  of  i^iolations  of  RRA  forms 
submittal  re(  uirements.  However,  if  it 
turns  out  the  t  a  farm  operating 
arrangement  is  a  lease  for  acreage 
limitation  pi  irposes,  then  full-cost 
charges  may  apply.  That  would  be  the 
case  regardL  iss  of  whether  the  RRA 
forms  submi  ttal  requirement  applies  to 
farm  operate  rs. 

Comment  The  proposed  rules  are 
unworkable  for  both  districts  and 
landowners,  Farm  operators  are 


independent  contractors  and  cannot  be 
controlled  by  the  fanners  that  hire  them. 
Farmers  have  no  way  of  correcting  a 
problem  caused  by  a  farm  operator 
failing  to  file  forms  other  than  firing 
them.  Terminating  contractors  may  be 
difficult,  legally  or  practically. 

Response:  If  a  landholder  is 
concerned  about  a  farm  operator  being 
in  compliance  with  the  RRA  forms 
requirements,  that  landholder  has  the 
option  of  including  in  any  written  farm 
operating  agreement  a  requirement  that 
the  farm  operator  must  be  in  compliance 
with  those  provisions.  If  a  landholder 
cannot  control  or  terminate  their  farm 
operator,  the  landholder's  lack  of 
control  might  indicate  that  the  farming 
arrangement  has  characteristics  of  a 
lease. 

Comment:  The  prohibition  in  §428.7 
against  delivering  water  to  land  if  a  farm 
operator  fails  to  submit  forms  is 
particularly  harsh.  It  will  take  time  after 
the  landholders  submit  forms  for  an 
irrigation  district  to  determine  whether 
a  farm  operator  has  submitted  their 
forms.  To  allow  a  district  to  determine 
which  lands  have  become  ineligible 
because  of  this  failure,  the  submission 
date  for  farm  operators'  forms  should  be 
at  least  60  days  after  the  landholders 
submit  their  forms. 

Response:  We  have  considered  this 
comment  and  decided  not  to 
incorporate  it  in  the  final  rule.  We 
encourage  districts  to  take  advantage  of 
the  delay  in  implementing  this  final 
rule,  until  the  2001  water  year,  to 
identify  farm  operators  who  may  be 
subject  to  the  new  RRA  forms 
requirement.  Based  upon  more  than  a 
decade  of  administration  of  forms 
requirements,  it  is  our  experience  that 
districts  have  proven  effective  in 
obtaining  voluntary  compliance. 
Moreover,  when  we  discover  a  failxue  to 
comply  with  the  forms  requirement  of 
this  final  rule  during  a  water  year  (after 
irrigation  water  has  been  delivered), 
then  we  would  make  a  "final 
determination"  that  the  farm  operator 
has  not  complied  with  this  final  rule. 
Such  "final  determinations"  are  subject 
to  the  notice  and  appeal  provisions  of 
43  CFR  426.24. 

428.8  What  Can  Happen  if  a  Farm 
Operator  Makes  False  Statements  on  the 
Required  Forms 

This  section  provides  what  action  we 
can  take  if  a  farm  operator  makes  a  false 
statement  on  his/her/its  RRA  form.  We 
made  no  changes  to  this  section  in  the 
final  rule  as  compared  to  the  proposed 
rule.  We  received  no  comments  on  this 
section. 


428.9  Farm  Operators  Who  are  Former 
Owners  of  Excess  Land 

This  section  establishes  a  restriction 
on  former  owners  of  excess  land  who 
sold  or  transferred  such  land  at  an 
approved  price  firom  becoming  the  farm 
operator  of  their  formerly  excess  land,  if 
that  land  is  to  be  eligible  to  receive 
Reclamation  irrigation  water.  This 
restriction  is  limited  to  land  held  in 
trust  or  by  a  legal  entity  and  two 
exceptions  are  provided  as  explained 
below. 

Paragraph  (a)  specifies  that  formerly 
excess  land  may  not  receive 
Reclamation  irrigation  water  if  that  land 
is  now  held  by  a  trust  or  legal  entity  and 
the  individual  or  legal  entity  that 
formerly  owned  the  land  as  excess  and 
sold  or  transferred  it  at  an  approved 
price  is  the  direct  or  indirect  farm 
operator  of  that  land. 

Paragraph  (b)  provides  two  exceptions 
to  this  restriction:  The  land  becomes 
exempt  from  the  acreage  limitation 
provisions  or  the  full-cost  rate  is  paid 
for  Reclamation  irrigation  water 
delivered  to  such  land.  This  paragraph 
also  explains  how  the  full-cost  rate  will 
be  applied  if  a  legal  entity  that  is  the 
farm  operator  has  a  part  owner  who 
formerly  owned  the  land  as  excess  and 
sold  or  transferred  it  at  an  approved 
price. 

We  have  made  grammatical  changes 
to  this  section,  and  also  added  the 
words  "or  transferred"  after  the  word 
"sold"  in  428.9(a)(2),  so  that  these 
regulations  are  consistent  with  part  426. ' 

Comments  Concerning  §  428.9 — Farm 
Operators  Who  are  Former  Owners  of 
Excess  Land 

Comment:  We  agree  with  you 
clamping  down  on  the  operation  of 
formerly  excess  land  by  those  with  ties 
to  the  former  excess  landowner.  A 
situation  where  the  prior  owner  of 
excess  land  serves  as  the  current  farm 
operator  for  a  trust  is  a  clear  abuse  of  the 
RRA,  and  I  applaud  your  decision  to 
look  past  trust  arrangements  to  the 
reality  of  the  single  underlying  farm 
operation. 

Response:  We  believe  this  provision 
will  make  our  enforcement  efforts  under 
the  RRA  more  effective. 

Comment:  With  respect  to  the  excess 
land  provisions,  I  believe  it  is 
appropriate  to  extend  the  prohibition 
against  receiving  Reclamation  water  to 
farm  operators  operating  land  they 
formerly  owned.  However,  the 
regulation  appears  to  leave  open  the 
possibility  that  a  simple  corporate  shell 
or  other  legal  fiction  could  be  used  to 
allow  continued  operation  by  an  entity 
controlled  by  the  former  owner  of 
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excess  land.  You  should  modify  the 
regulation  to  ensure  that  such 
transactions  cannot  be  used  to  shield 
the  former  owner. 

Response:  We  do  not  believe  this 
result  would  occur  because  the 
proposed  rule  clearly  refers  to  indirect 
farm  operators  in  §  428.9(a)(3). 
Accordingly,  we  made  no  revisions  to 
this  section  of  the  final  rule. 

Comment:  We  do  not  luiderstand 
Interior's  statement  that  the  intent  of  the 
excess  land  provisions  is  not  met  in  the 
example  given  in  the  proposed  rule  at 
63  FR  64155.  The  farm  operator  would 
not  earn  a  share  of  the  profits  or  income 
on  the  land  that  was  sold.  If  the  farm 
operator  is  paid  a  fixed  fee  for  services, 
and  profits  go  to  trust  beneficiaries,  why 
does  this  not  meet  the  intent  of 
reclamation  law? 

Response:  The  intent  of  the  excess 
land  provisions  of  Federal  reclamation 
law  is  for  the  former  owner  of  the  excess 
land  to  be  totally  divested  of  any 
interest  in  excess  land,  if  such  land  is 
to  become  eligible  to  receive 
Reclamation  irrigation  water  when  it  is 
sold  or  transferred.  The  reason  the 
excess  land  provisions  were  created  was 
to  provide  farming  opportunities  to  new 
family  farmers.  The  intent  of  the  excess 
land  provisions  cannot  be  met  if  the 
land  is  being  sold  or  transferred  to  non- 
farmers,  speculators,  investors,  absentee 
owners,  etc.,  who  then  hire  the  former 
owner  to  farm  the  land  for  a  fixed  fee 
for  service.  The  final  rule  strongly 
encoiuages  the  former  owner  of  excess 
land  to  have  only  the  most  limited 
relationship  with  that  land.  Specifically, 
the  former  owner  can  provide  one 
specialized,  farm-related  service  to  the 
new  landholder  as  a  custom  service 
provider.  If  the  new  landholder  believes 
the  former  owner  is  indispensable  to  the 
operation  of  the  land,  the  full-cost  rate 
can  be  paid  for  any  Reclamation 
irrigation  water  delivered  to  that  land. 

Comment:  The  excess  land  provisions 
with  respect  to  the  operation  of  formerly 
excess  land  by  a  former  owner  are 
draconian.  Exceptions  should  be  made, 
such  as  when  a  farmer  moves  operations 
from  one  region  to  another.  In  order  for 
the  land  to  be  profitable  while  the  new 
operation  is  beginning,  the  farmer  often 
leases  land  back  to  the  previous 
landowner  or  lessee.  The  new  owner 
should  not  be  penalized  for  using  the 
most  qualified  farm  operator  (the  former 
owner). 

Response:  The  excess  land  provision 
only  applies  to  farm  operators  who  are 
providing  services  to  excess  land  they 
formerly  owned  and  disposed  of  at  an 
approved  price.  If  the  farm  operator 
moves  operations  from  one  region  to 
another,  that  farm  operator  is  not  likely 


to  be  providing  services  to  land  he/she/ 
it  formerly  owned  as  excess  and  sold  or 
transferred  at  an  approved  price.  As  for 
new  owners  utilizing  the  former  excess 
landowner  to  farm  the  land,  the  entire 
point  of  the  excess  land  provisions  of 
Federal  reclamation  law  is  to  provide 
fanning  opportunities  for  new  family 
farmers,  not  to  continue  farming 
opportunities  for  the  former  landowner, 
now  with  the  availability  of 
Reclamation  irrigation  water.  We  would 
also  like  to  note  that  43  CFR  426.12(g) 
already  prohibits  that  new  owner  from 
leasing  the  land  to  the  former  owner  of 
that  land  when  it  was  excess,  unless  the 
new  owner  and  lessee  do  not  intend  to 
use  Reclamation  irrigation  water  or  they 
intend  to  pay  the  full-cost  rate. 

Comment:  You  should  not  adopt  the 
proposed  rule,  but  if  you  do,  the  two 
exemptions  provided  should  be  the 
minimum.  You  shoidd  add  at  least  one 
additional  exemption:  Expiration  of  the 
deed  covenant  associated  with  the  sale 
of  formerly  excess  land  should  negate 
application  of  the  proposed  rule.  You 
should  include  this  as  §  428.9(b)(3) 

Response:  While  we  seriously 
considered  adding  this  additional 
exemption,  we  have  decided  not  to 
include  any  further  exemptions  in 
§  428.9(b)  than  those  found  in  the 
proposed  rule. 

Comment:  Section  426.14  of  the 
ciurent  rules  provides  that  nonexcess 
land  acquired  through  an  involuntary 
foreclosure  or  similar  involuntary 
process  of  law,  conveyance  in 
satisfaction  of  a  debt  (including,  but  not 
limited  to,  a  mortgage,  real  estate 
contract  or  deed  of  trust),  inheritance,  or 
devise  remains  eligible  to  receive 
irrigation  water  for  5  years.  During  the 
5 -year  period,  you  charge  the  same  rate 
for  water  as  ycu  charged  the  former 
owner  (unless  the  land  becomes  subject 
to  full-cost  pricing  through  leasing).  Our 
question  is  that  if  the  acquiring  lender  ^ 
or  landowner  uses  a  farm  operator  on 
the  involimtarily  acquired  land,  will 
you  price  the  water  under  the  current 
rules,  or  will  it  be  subject  to  §  428.9 
(b)(2)  of  the  proposed  rules? 

Response:  The  acquiring  lender  or 
landowner  would  be  subject  to  §  428.9 
in  its  entirety  if  they  hire  as  a  farm 
operator  the  former  owner  of  that  land 
when  it  was  excess  and  who  sold  or 
transferred  it  at  an  approved  price. 

Comment:  Section  428.9(b)(2),  which 
requires  districts  to  calcidate  separate 
water  rates  for  each  proportional  owner 
or  for  different  parcels  owned  by  one 
landowner,  exceeds  yoiu  regulatory 
powers. 

Response:  Districts  are  already 
required  to  calculate  separate  water 
rates  for  different  parcels  owned  by  one 


landowner  and  for  those  parcels  owned 
by  proportional  owners,  as  required  by 
43  CFR  426.12(g)(3).  For  example,  if  a 
landowner  leases  a  portioU  of  his  land 
to  a  lessee  who  selects  the  land  as  full- 
cost,  the  district  must  apply  the  full-cost 
rate  to  only  those  portions  of  the 
landowner's  land.  In  fact,  except  for 
limited  recipients  that  did  not  receive 
Reclamation  irrigation  water  on  or 
before  October  1, 1981,  the  nonfull-cost 
entitlement  requires  districts  to  apply 
the  nonfull-cost  rate  to  selected  portions 
of  a  landholding  and  the  full -cost  rate  to 
the  rest  of  the  land  for  any  landholder 
whose  westwide  landholding  exceeds 
the  applicable  nonfull-cost  entitlement. 

Comment:  Requiring  a  farmer  to  fire  a 
non-complying  operator  may  limit  or 
prohibit  a  farmer  from  employing 
someone  with  a  specialized  and 
necessary  service,  one  that  may  not  be 
easily  replaced.  The  proposed  rule 
.  leaves  farmers  at  the  mercy  of  operators 
that  must  be  willing  to  comply  with 
burdensome  RRA  rules,  when  these 
operators  are  not  a  problem  according  to 
reclamation  law.  n 

Response:  While  there  may  be 
situations  where  only  one  individual  or 
legal  entity  has  the  knowledge  and 
expertise  to  provide  a  specific, 
specialized  farm-related  service  to  land 
in  an  area,  we  believe  such  instances  are 
rare.  Nevertheless,  if  it  is  only  one 
service  that  is  being  provided,  other 
than  management  of  the  land,  there 
should  be  no  need  to  terminate  the 
contract  or  arrangement,  because  such  a 
individual  or  legal  entity  can  probably 
be  classified  as  a  custom  service 
provider  as  defined  in  §428.3. 

Comment:  We  are  not  aware  of  more 
than  two  or  three  farming  operations 
where  §  428.9  would  apply.  It  appears  to 
us  that  you  have  specifically  targeted 
one  company's  farm  operator 
arrangement  with  a  specific  trust  in  an 
attempt  to  appease  certain 
environmental  groups.  Such  a  targeted 
rulemaking  is  abusive  and  clearly 
violates  the  equal  protection  provisions 
of  the  Constitution. 

Response:  This  rule  is  not  targeted  at 
any  particular  arrangement.  This 
rulemaking  addresses  the  practice  of 
landholders  selling  excess  land  at  an 
approved  price  and  then  being  hired  by 
the  new  landholder  to  continue  to  farm 
the  formerly  owned  land  as  a  farm 
operator.  We  believe  this  practice  has 
been  used  by  some  existing  large  trusts 
in  the  Central  Valley  Project.  Without 
the  finalization  of  the  proposed  rule, 
this  practice  may  spread  to  other  areas, 
thereby  allowing  excess  landholders  to 
fashion  arrangements  that  permit  them 
to  continue  substantially  the  same 
enterprise  using  subsidized  water.  By 


4322  l-ederal  Register/ Vol.  65,  No.  17 /Wednesday.  January  26.  2000 /Rules  and  Regulations 


aiiy : 


eliminating 
landowner  to 
either  proper  y 
formerly 
will  have 
in  Section 
excess  land 
reclamation 


incentive  for  the  excess 
maintain  any  interest, 
or  contractual,  with  its 
lands,  we  believe  we 
furihered  the  policies  set  forth 
of  the  RRA  and  the 
p  rovisions  of  Federal 
law. 


excess 


20  3 


428.10  District 

Concerning 

Land 


s  Responsibilities 
dertain  Formerly  Excess 


This  sectio  a 
not  to  delivei 


from 


water  to  fom^rly 
prohibited 
under  §428. 
this  section 
compared  to 
received  no 


as  compared 


specifies  that  districts  are 
Reclamation  irrigation 
excess  land  that  is 
receiving  such  water 
.  We  made  no  changes  to 
the  final  rxde  as 
the  proposed  rule.  We 
( omments  on  this  section. 


11 


428.11  Effective  Date 

This  sectic  n  provides  details 
concerning  t  le  effective  date  of  this 
final  rule.  W  »  have  made  several 
changes  to  tt  is  section  of  the  final  rule 


to  the  proposed  rule. 


primarily  in  -espouse  to  comments 
received  and  to  reflect  when  the  final 
rule  is  likely  to  be  published  in  the 
Federal  Regi  ster.  Specifically,  we 
decided  to  p  jstpone  the  effective  date 
for  implemei  itation  of  this  rule  until 
January  1,  2C01. 

Paragraph  (a)  provides  a  January  1, 
2001,  implei  lentation  date  for  all 
provisions  o  the  final  rule.  However, 
our  intent  is  to  make  this  rule  effective 
for  the  2001  water  year.  Since  there  are 
a  few  distric  s  that  are  subject  to  the 
acreage  limi  ation  provisions  whose 
water  years  ( ;ommence  before  January  1, 
we  have  rec(  ignized  that  fact  by 
including  ar  October  1,  2000,  effective 
date  for  sucl  i  districts  concerning  the 
forms  requii  jments  for  farm  operators. 

As  with  th  e  proposed  rule,  in 
paragraph  (l )  we  make  it  clear  that  on 
January  1,  2i  101,  the  excess  land 
provisions  v  'ill  apply  to  all  farm 
operating  ar  angements  then  in  effect 
and  those  th  at  may  be  agreed  to  in  the 
future.  This  has  the  effect  of  applying 
the  excess  1«  nd  provisions  of  the  final 
rule  both  pr  )spectively  to  future  farm 
operating  ar  rangements  and 
retroactively  to  those  already  in  place 
starting  on  Jmuary  1,  2001. 

Comments  ( lonceming  §  428.11 — 
Effective  Da  te 
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regulations.  We  suggest  you  include  the 
sentence  in  §  428.9,  instead. 

Response:  In  preparing  the  final  rule, 
we  have  made  it  clear  that  all  provisions 
of  the  final  rule  will  be  effective  with 
the  2001  water  year. 

Comment:  The  January  1,  2000. 
effective  date  is  not  fair  and  does  not 
allow  enough  time  for  landholders  to 
make  other  farming  arrangements  to 
avoid  cost  implications.  You  should 
pick  some  later  date  to  allow  irrigation 
districts,  landholders,  and  farm 
operators  adequate  time  to  adjust  their 
operations  to  conform  to  the  regulations. 
Many  tree  and  vine  operators  have  long- 
term  operating  agreements. 

Response:  In  response  to  this  and 
similar  coimnents.  we  have  postponed 
the  effective  date  of  the  final  rule  imtil 
January  1,  2001. 

Comment:  Regarding  §428.11,  your 
assertion  that  parties  potentially 
affected  by  the  regulations  need  merely 
make  "other  farming  arrangements" 
before  January  1,  2000,  to  avoid  paying 
full-cost  for  water  is  unrealistic.  There 
are  many  long-term  contracts  that 
caimot  be  easily  terminated,  and  the 
result  of  terminating  these  contracts  will 
significantly  affect  perfectly  legitimate 
(from  an  RRA  perspective)  business 
relationships. 

Response:  As  we  stated  above,  the 
excess  land  provision  is  narrowly 
focused  and  will  only  affect  land  that  is 
now  held  in  trust  or  by  a  legal  entity 
and  was  formerly  owned  as  excess  land 
by  the  current  farm  operator  of  that 
land.  Nevertheless,  we  have  changed  the 
effective  date  for  the  rule  to  January  1, 
2001. 

Comment:  You  should  have  a  phase- 
in  period  for  the  forms  collection.  We 
suggest  that  you  do  not  apply  full-cost 
or  shut  off  water  during  the  first  year  if 
any  farm  operator  fails  to  file  a  form. 
You  will  not  be  harmed  by  the  year 
delay  in  imposing  penalties,  and  this 
woidd  make  it  more  fair  for  landholders 
and  farm  operators. 

Response:  Instead  of  having  a  phase- 
in  period,  we  have  changed  the  effective 
date  to  January  1,  2001,  rather  than 
2000.  It  should  be  noted  that  we  no 
longer  apply  the  compensation  rate 
(full-cost)  when  we  find  instances  of 
RRA  forms  requirements  being  violated. 

Comment:  We  suggest  a  3-year 
implementation  period,  which  would 
allow  land  owners,  farmers,  custom 
harvesters  and  farm  operators  time  to 
sort  out  contractual  matters,  cropping 
questions  and  long-term  financing. 

Response:  We  believe  that  a  3-year 
implementation  period  is  too  long. 
However,  we  have  changed  the  effective 
date  for  the  rule  to  January  1,  2001. 


Comment:  You  issued  a  memorandiun 
to  water  districts  dated  February  1, 
1999.  The  memorandum  bliu-s  die  risk- 
based  distinction  between  lessees  and 
custom  operators  that  has  been  the 
primary  basis  for  determining  who  is  a 
lessee  since  the  adoption  of  the  1987 
regulations.  The  terms  defined  in  the 
memorandum  as  "custom  farming 
service,"  "contract  operator,"  and 
"principal  operator"  are  not  in  the 
current  regulations.  The  proposed  nde 
defines  the  terms  "custom  operator" 
and  "farm  operator"  similarly  to  the 
definitions  in  the  memorandum.  It 
appears  you  have  begun  to  prematurely 
implement  some  of  the  new  concepts 
and  definitions  contained  in  the 
proposed  rule  before  the  comment 
period  closed  and  before  the 
Commissioner  has  reviewed  the 
comments,  responded  to  them,  and 
made  a  determination  on  the  rule.  We 
believe  this  conflicts  with  the 
Administrative  Procedure  Act  and  that 
it  is  improper  for  you  to 
administratively  direct  water  districts  to 
use  those  terms  until  the  rulemaking  is 
complete.  You  should  withdraw  the 
memorandum. 

Response:  Clearly,  the  commenter 
misunderstands  the  purpose  of  the 
February  1, 1999  memorandum.  The 
policy  memorandum,  dated  February  1. 
1999.  was  the  most  recent  clarification 
of  how  Reclamation  applies  the  acreage 
limitation  provisions  to  sharecropping 
arrangements.  Previously,  we  issued 
internal  policy  memoranda  applying  the 
criteria  on  what  constitutes  a  lease 
under  the  RRA.  as  set  forth  in  43  CFR 
426.6.  to  farming  arrangements, 
including  sharecropping.  See  Lease  and 
Farm  Operating  Agreement  Review 
Guidelines  (April  1990);  Applicability 
of  the  Reclamation  Reform  Act  of  1982 
to  Sharecropping  Arrangements  (Sept. 
28.  1993);  Sharecropping  and  Custom 
Farming  Services  (Dec.  17.  1997).  These 
memoranda  do  not  address  the  same 
issues  as  those  contained  in  the  final 
rule. 

Through  data  gathering,  the  final  rule 
will  assist  us  in  identifying  those 
farming  operations  that  may  constitute 
leases  under  the  RRA.  Neither  the  final 
rule  nor  the  memoranda  change  the 
analysis  for  determining  what  is  a  lease. 
They  make  no  change  to  the  economic 
risk  plus  use  or  possession  test  currently 
set  forth  in  43  CFR  426.6. 

While  it  is  true  that  some  of  the 
definitions  used  in  the  prior  memoranda 
are  also  used  in  the  final  rule,  principal 
operator,  farm  operator,  and  custom 
operator  are  not  new  concepts  or  terms. 
We  used  similar  definitions,  where 
possible,  to  provide  consistency  and 
avoid  confusion  for  those  implementing 
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the  RRA.  However,  to  the  extent  that 
any  definitions  in  the  policy 
memoranda  conflict  with  those 
promulgated  in  the  final  rule,  the  rule 
controls.  Accordingly,  there  is  no  reason 
to  withdraw  the  February  1, 1999 
memorandum  because  it  deals  with 
whether  sharecropping  arrangements 
constitute  leases  imder  the  acreage 
limitation  provisions.  The  final  rule 
does  not  affect  those  criteria  or 
determinations. 

Comment:  A  few  commenters 
addressed  the  substance  of  the  February 
1,  1999  memorandum,  asserting  that  the 
memo  defined  principal  operator  but 
did  not  provide  any  implications  of 
being  so  identified,  that  the  risk-based 
test  was  being  abandoned,  and  that  the 
determination  of  reasonable  and 
ordinary  crop  shares  to  pay  for  services 
fluctuated  and  depended  on  political 
changes  or  the  amount  of  pressure  being 
exerted  by  opponents  of  the 
Reclamation  program. 

Response:  As  discussed  above,  the 
February  1,  1999  memorandum 
addresses  issues  distinct  from  the  final 
rule.  It  is  beyond  the  scope  of  this 
rulemaking  to  address  the  substance  of 
the  February  1,  1999  memorandum.  Any 
substantive  concerns  should  be 
addressed  in  another  forum. 

IV.  Procedural  Matters 

National  Environmental  Policy  Act 

We  have  analyzed  this  regulation  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  and  Departmental  Manual 
516  DM  In  the  proposed  rule,  we  stated 
that  the  regulation  was  categorically 
excluded  from  NEPA  review  imder  40 
CFR  1508.4,  Departmental  Manual  516 
DM  2,  Appendix  1,  paragraph  1.6,  and 
516  DM  6,  Appendix  9,  paragraph 
9.4A.1.  However,  we  received 
comments  that  suggested  we  needed 
further  environmental  review.  In  order 
to  be  responsive  to  public  comments, 
we  have  therefore  prepared  an 
Environmental  Assessment  (EA)  and 
have  foimd  that  the  final  rule  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  Section 
102(2){C)  of  NEPA  [42  U.S.C. 
4332{2)(C)].  We  have  placed  the  EA  and 
the  Finding  of  No  Significant  Impact 
(FONSI)  on  file  in  the  Administrative 
Record  for  this  rulemaking.  We  invite 
you  to  review  these  documents  by 
contacting  us  at  the  addresses  listed 
above  (see  ADDRESSES). 


Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  (E.O.)  12866, 
(58  FR  51735,  Oct.  4, 1993),  an  agency 
must  determine  whether  a  regulatory 
action  is  significant  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  E.O.  Executive 
Order  12866  defines  a  "significant 
regulatory  action"  as  a  regulatory  action 
meeting  any  1  of  4  criteria  specified  in 
the  E.O.  This  rulemaking  is  considered 
a  significant  regulatory  action  under 
criterion  number  4,  because  it  raises 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  E.O.  We  have  therefore  submitted 
the  regulation  to  OMB  for  review. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  We  provide  some 
140,000  western  farmers  with  irrigation 
water.  We  estimate  that  out  of  this 
number,  fewer  than  200  entities,  not 
necessarily  small  entities,  could  be 
affected  by  the  regulation.  The  effect  on 
most  of  these  entities  starting  on  January 
1,  2001,  would  be  limited  to  the  annual 
completion  of  RRA  forms.  The  annual 
costs  of  completing  such  forms  is 
estimated  to  total  $4,200.  The  costs  to 
the  districts  will  be  limited  to 
distributing  the  RRA  forms  which  is  a 
nominal  additional  cost,  if  any,  since 
districts  are  required  to  distribute  RRA 
forms  to  all  landholders  anyway.  In 
addition,  some  districts  would  collect  a 
few  additional  forms  and  place 
information  concerning  farm  operators 
on  a  new  tabulation  sheet.  Considering 
that  there  are  very  few  farm  operators 
Westwide  providing  services  to  more 
than  960  acres  held  in  trusts  and  by 
legal  entities,  such  costs  to  most 
districts  will  be  zero  and  Reclamation 
estimates  that  no  district  will  mcur 
more  than  $1,000  in  additional  costs 
due  to  the  expansion  of  the  information 
collection  requirements. 

For  some  of  these  entities,  the  farm 
operator  was  also  the  owner  of  the  land 
in  question  when  the  land  was 
ineligible  excess  land  or  imder  a 
recordable  contract.  In  cases  where  such 
a  farm  operating  arrangement  is  still  in 
place  on  January  1,  2001,  or  is 
implemented  on  or  after  that  date,  the 
full-cost  rate  will  apply  to  all  deliveries 
of  Reclamation  irrigation  water  to  such 
land.  However,  the  landholder  in 
question  can  avoid  paying  the  full-cost 


rate  by  hiring  a  different  farm  operator 
who  did  not  formerly  own  the  land  in 
question  as  excess.  We  believe  it  is 
extremely  likely  that  trusts  and  legal 
entities  will  take  action  to  have  any 
formerly-excess  land  in  their  possession 
farmed  by  farm  operators  who  did  not 
own  such  land  as  ineligible  excess  or 
under  recordable  contract.  In  such 
cases,  the  trustees  of  trusts  and  the 
owners  of  legal  entities  may  incur  two 
types  of  opportimity  costs:  (1) 
Additional  costs  if  economies  of  scale 
cannot  be  realized  because  the  trustee  or 
owner  cannot  select  a  certain  farm 
operator  to  provide  services  to  their 
land  without  inciuring  the  full-cost  rate 
for  Reclamation  irrigation  water  and  (2) 
additional  costs  because  the  trustee  or 
owner  was  not  able  to  hire  the  farm 
operator  with  the  most  knowledge  of  the 
land  in  question  without  incurring  the 
full-cost  rate  for  Reclamation  irrigation 
water. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  regulation  is  not  a  major  rule 
under  5  U.S.C.  804(2),  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  This  regulation: 

(1)  Will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  regulation  could  affect  up  to  an 
estimated  200  farms,  but  the  effects 
would  not  approach  $100  million  or 
more.  For  the  1996  water  year, 
Reclamation  collected  nearly  $6.5 
million  in  full-cost  charges  westwide. 
These  collections  were  from  many  nlore 
landholders  with  more  associated 
acreage  than  would  be  affected  by  the 
final  regulations.  However,  these 
regulations  will  not  result  in  any 
inunediate  application  of  the  full-cost 
rate,  unless  a  farm  operator  is 
determined  to  actually  be  a  lessee  for 
acreage  limitation  purposes  or  the  farm 
operator  also  was  the  former  owner  of 
the  land  when  it  was  excess.  In  the  case 
of  a  determination  that  the  farm 
operating  arrangement  is  a  lease  for 
acreage  limitation  purposes,  that 
determination  would  be  made  with  or 
without  this  rule.  Nevertheless,  the 
intent  of  this  rulemaking  is  to  provide 
a  more  efficient  and  effective  way  to 
find  farm  operators  that  should  be 
audited.  Consequently,  it  is  likely  that 
we  will  find  more  farm  operating 
arrangements  that  are  leases  for  acreage 
Umitation  purposes  and,  therefore, 
subject  to  application  of  the  nonfull-cost 
entiUement  than  we  would  without  this 
rule.  But  without  the  information 
collection,  we  simply  do  not  know  how 
many  that  may  be  and  how  much 
additional  full-cost  will  be  collected. 
Therefore,  the  initial  economic  effect  is 
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estimated  at  a]  (proximately  $7,000;  the 
cost  of  the  exp  anded  information 
collection  requirements  and  these  costs 
include  additi  3nal  costs  to  Reclamation 
for  the  design  pnd  distribution  of  the 
new  forms. 

(2)  Will  not  fcause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  inc  ustries.  Federal,  State,  or 
local  govemm  snt  agencies,  or 
geographic  rej  ions.  There  covdd  be  an 
economic  effe  :t  on  less  than  an 
estimated  200!farms.  but  we  do  not 
anticipate  thai  this  will  cause  any 
increase  in  colts  or  prices. 

(3)  Will  not  tiave  significant  adverse 
effects  on  com  petition,  employment, 
investment,  pi  oductivity.  innovation,  or 
the  ability  of  \  I. S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
At  most  the  re  julation  will  only  affect 

a  small  sector  of  the  farming  industry, 
and  will  not  have  significant  adverse 
effects  on  con  petition,  employment, 
investment,  pi  oductivity.  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Paperwork  Re  ductidn  Act 

This  regulal  ion  requires  a  new 
information  ci  )llection  from  1 0  or  more 
parties,  and  ti  us  a  submission  under  the 
Paperwork  Re  duction  Act  was  required. 
On  July  14, 15  99,  0MB  approved  the 
new  Declarati  an  of  Farm  Operator 
Information  d'orm  7-21FARMOP)  as 
part  of  the  RR  (\  forms  package  for 
landholders,  i  inder  control  number 
1006-0005.  G^  the  same  date,  0MB 
tabulation  forms  called 
1.  District  Simunary  of 


approved  nev 
Tabulation  G 


Certification  i  nd  Declaration  Forms, 
Tabulation  G  of  "Declaration  of  Farm 
Operator  Information"  Forms  (Form  7- 
21FARMOP)  knd  2.  District  Summary  of 
Reporting  anc  Declaration  Forms. 
Tabulation  G  of  "Declaration  of  Farm 
Operator  Info"mation"  Forms  (Form  7- 
2lFARMOP)l  as  part  of  the  RRA  forms 
package  for  d  stricts.  under  control 
number  100&  -0006.  Both  clearances 
expire  on  December  31.  2001. 

Executive  Order  13132,  Federalism 
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various  levels  of  government,  nor 
preempt  State  law.  The  rule  modifies 
existing  provisions  for  administering  the 
RRA  by  requiring  a  new  collection  of 
information  and  extending  the  excess 
land  provisions  to  certain  farm 
operators. 

Executive  Order  12630.  Takings 

In  accordance  with  E.O.  12630.  the 
regulation  does  not  have  significant 
takings  implications.  Thus,  a  takings 
implication  assessment  is  not  required. 
This  final  rule  will  not  result  in 
imposition  of  undue  additional  fiscal 
burdens  on  the  public.  The  regulation 
will  not  result  in  physical  invasion  or 
occupancy  of  private  property  or 
substantially  affect  its  value  or  use. 
Specifically,  the  regulation  will  not 
result  in  the  taking  of  contractual  rights 
to  storage  water  in  Reclamation 
reservoirs  or  water  rights  established 
under  State  law. 

Unfunded  Mandates  Reform  Act  of  1995 

This  regulation  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
regulation  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required.  The  regulation  will  require 
certain  farm  operators,  which  are  not 
small  governments,  to  submit  RRA 
forms.  The  excess  land  provisions  of  the 
regulation  will  not  affect  small 
govenunents.  The  potential  effects  of 
this  final  rule  will  not  amount  to  costs 
of  more  than  $100  million  per  year. 

Executive  Order  1 2988.  Civil  Justice 
Reform 

In  accordance  with  E.O.  12988,  the 
Office  of  the  Solicitor  has  determined 
that  this  regulation  does  not  unduly 
burden  the  judicial  system  and  meets 
the  requirements  of  sections  3(a)  and 
3(b)(2)  of  the  E.O. 

List  of  Subjects  in  43  CFR  Part  428 

Agriculture,  Irrigation,  Reclamation. 
Reporting  and  recordkeeping 
requirements,  Water  resources. 

Dated:  January  18,  2000. 
Patricia  J.  Beneke, 

Assistant  Secrtitary — Water  and  Science. 

For  the  reasons  stated  in  the 
preamble,  the  Bureau  of  Reclamation 
adds  a  new  part  428  to  title  43  of  the 
Code  of  Federal  Regulations  as  follows: 


PART  428— INFORMATION 
REQUIREMENTS  FOR  CERTAIN  FARM 
OPERATIONS  IN  EXCESS  OF  960 
ACRES  AND  THE  ELIGIBILITY  OF 
CERTAIN  FORMERLY  EXCESS  LAND 

Sec. 

428.1  Pxirpose  of  this  part. 

428.2  Applicability  of  this  part. 

428.3  Definitions  used  in  this  part. 

428.4  Who  must  submit  forms  under  this 
part. 

428.5  Required  information. 

428.6  Where  to  submit  required  forms  and 
information. 

428.7  What  happens  if  a  farm  operator  does 
not  submit  required  forms. 

428.8  What  can  happen  if  a  farm  operator 
makes  false  statements  on  the  required 
forms. 

428.9  Farm  operators  who  are  former 
owners  of  excess  land. 

428.10  Districts'  responsibilities  concerning 
certain  formerly  excess  land. 

428.11  Effective  date. 

Authority:  5  U.S.C.  301;  5  U.S.C.  553;  16 
U.S.C.  590Z-11;  31  U.S.C.  9701;  .12  Stat.  388, 
as  amended. 

§  428.1     Purpose  of  this  part. 

This  part  addresses  Reclamation 
Reform  Act  of  1982  (RRA)  forms 
requirements  for  certain  farm  operators 
and  the  eligibility  of  formerly  excess 
land  that  is  operated  by  a  farm  operator 
who  was  the  landowner  of  that  land 
when  it  was  excess. 

§  428.2    Applicability  of  this  part. 

(a)  This  part  applies  to  farm  operators 
who  provide  services  to: 

(1)  More  than  960  acres  held  (directly 
or  indirectly  owned  or  leased)  by  one 
trust  or  legal  entity;  or 

(2)  The  holdings  of  any  combination 
of  trusts  and  legal  entities  that  exceed  . 
960  acres. 

(b)  This  part  also  applies  to  farm 
operators  who  provide  services  to 
formerly  excess  land  held  in  trusts  or  by 
legal  entities  if  the  farm  operator 
previously  owned  that  land  when  the 
land  was  ineligible  excess  or  under 
recordable  contract. 

(c)  This  part  supplements  the 
regidations  in  part  426  of  this  chapter. 

§  428.3    Definitions  used  in  this  part. 

Custom  service  provider  means  an 
individual  or  legal  entity  that  provides 
one  specialized,  farm-related  service 
that  a  farm  owner,  lessee,  sublessee,  or 
farm  operator  employs  for  agreed-upon 
payments.  This  includes,  for  example, 
crop  dusters,  custom  harvesters,  grain 
haulers,  and  any  other  such  services. 

Farm  operator  means  an  individual  or 
legal  entity  other  than  the  owner,  lessee, 
or  sublessee  that  performs  any  portion 
of  the  farming  operation.  This  includes 
farm  managers,  but  does  not  include 
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spouses,  minor  children,  employees  for 
whom  the  employer  pays  social  security 
taxes,  or  custom  service  providers. 

We  or  us  means  the  Bureau  of 
Reclcimation. 

You  means  a  farm  operator. 

§  428.4.    Who  must  submit  forms  under 
this  part 

(a)  You  must  submit  RRA  forms  to 
districts  annually  as  specified  in  §  428.6 
if: 

(1)  You  provide  services  to  more  than 
960  nonexempt  acres  westwide,  held  by 
a  single  trust  or  legal  entity  or  any 
combination  of  trusts  and  legal  entities; 
or 

(2)  You  are  the  ultimate  parent  legal 
entity  of  a  wholly  owned  subsidiary  or 
of  a  series  of  wholly  owned  subsidiaries 
that  provide  services  in  total  to  more 
than  960  nonexempt  acres  westwide, 
held  by  a  single  trust  or  legal  entity  or 
any  combination  of  trusts  and  legal 
entities. 

(b)  Anyone  who  is  the  indirect  owner 
of  a  legal  entity  that  is  a  farm  operator 
meeting  the  criteria  of  paragraph  (a)  of 
this  section  must  submit  forms  to  us 
annually,  if  any  of  the  land  to  which 
services  are  being  provided  by  that  legal 
entity  is  land  that  the  part  owner 
formerly  owned  as  excess  land  and  sold 
or  transferred  at  an  approved  price. 

(c)  If  you  must  submit  RRA  forms  due 
to  the  requirements  of  this  section,  then 
you  may  not  use  a  verification  form  for 
your  annual  submittal  as  provided  for  in 
§  426.18(1)  of  this  chapter  to  meet  the 
requirements  of  this  section. 

(d)  If  you  must  submit  RRA  forms 
solely  due  to  the  requirements  of  this 
section,  then  once  you  have  met  the 
requirement  found  in  paragraph  (a)  of 
this  section  you  need  not  submit 
another  RRA  form  during  the  ciurent 
water  year,  even  if  you  experience  a 
change  to  yoin  farm  operating 
arrangements.  Specifically,  the 
requirements  of  §426.18(k)(l)  of  this 
chapter  are  not  applicable. 

§  428.5    Required  information. 

(a)  We  will  determine  which  forms 
you  must  use  to  submit  the  information 
required  by  this  section. 

(b)  You  must  declare  all  nonexempt 
land  to  which  you  provide  services 
westwide. 

(c)  You  must  give  us  other 
information  about  your  compliance  with 
Federal  reclamation  law,  including  but 
not  limited  to: 

(1)  Identifier  information,  such  as 
your  name,  address,  telephone  number; 

(2)  If  you  are  a  legal  entity, 
information  concerning  yoin 
orgcmizational  structine  and  part 
owners; 


(3)  Information  about  the  land  to 
which  you  provide  services,  such  as  a 
legal  description,  and  the  number  of 
acres; 

(4)  Information  about  whether  you 
formerly  owned,  as  ineligible  excess 
land  or  under  recordable  contract,  the 
land  to  which  you  are  providing 
services; 

(5)  Information  about  the  services  you 
provide,  such  as  what  they  are,  who 
decides  when  they  are  needed,  and  how 
much  control  you  have  over  the  daily 
operation  of  the  land; 

(6)  If  you  provide  different  services  to 
different  land  parcels,  a  list  of  services 
that  you  provide  to  each  parcel; 

(7)  Whether  you  can  use  your 
agreement  with  a  landholder  as 
collateral  in  any  loan; 

(8)  Whether  you  can  sue  or  be  sued  in 
the  name  of  the  landholding;  and 

(9)  Whether  you  are  authorized  to 
apply  for  any  Federal  assistance  from 
the  United  States  Department  of 
Agricultine  in  the  name  of  the 
landholding. 

§  428.6    Where  to  submit  required  forms 
and  information. 

You  must  submit  the  appropriate 
completed  RRA  fonn{s)  to  each  district 
westwide  that  is  subject  to  the  acreage 
limitation  provisions  and  in  which  you 
provide  services. 

§  428.7    What  happens  if  a  farm  operator 
does  not  submit  required  forms. 

(a)  If  you  do  not  submit  required  RRA 
form(s)  in  any  water  year,  then: 

(1)  The  district  must  not  deliver 
irrigation  water  before  you  submit  the 
required  RRA  form{s);  and 

(2)  You,  the  trustee,  or  the 
landholder(s)  who  holds  the  land 
(including  to  whom  the  land  held  in 
trust  is  attributed)  must  not  accept 
delivery  of  irrigation  water  before  you 
submit  the  required  RRA  form(s). 

(b)  After  you  submit  all  required  RRA 
forms  to  the  district,  we  will  restore 
eligibility. 

(c)  If  a  district  delivers  irrigation 
water  to  land  that  is  ineligible  because 
you  did  not  submit  RRA  forms  as 
required  by  this  part,  we  will  assess 
administrative  costs  against  the  district 
as  specified  in  §  426.20(e)  of  this 
chapter.  We  will  determine  these  costs 
in  the  same  manner  used  to  determine 
costs  for  landholders  under 

§§  426.20(a)(1)  dnough  (3)  of  this 
chapter. 

§  428.8    What  can  happen  if  a  farm  operator 
mattes  false  statements  on  tt>e  requiridd 
forms. 

If  you  make  a  false  statement  on  the 
required  RRA  form(s).  Reclamation  can 


prosecute  you  luider  the  following 
statement: 

Under  the  provisions  of  18  U.S.C.  1001.  it 
is  a  crime  punishable  by  5  years 
imprisonment  or  a  fine  of  up  to  SlO.OOO,  or 
both,  for  any  person  knowingly  and  willfully 
to  submit  or  cause  to  be  submitted  to  any 
agency  of  the  United  States  any  false  or 
fraudulent  statement(s)  as  to  any  matter 
within  the  agency's  jurisdiction.  False 
statements  by  the  farm  operator  will  also 
result  in  loss  of  eligibility.  Eligibility  can 
only  be  regained  upon  the  approval  of  the 
Commissioner. 

§  428.9    Farm  operators  who  are  former 
owners  of  excess  land. 

(a)  Land  held  in  trust  or  by  a  legal 
entity  may  not  receive  irrigation  water 
if: 

(1)  You  owned  the  land  when  the 
land  was  excess,  whether  or  not  under 
recordable  contract; 

(2)  You  sold  or  transferred  the  land  at 
a  price  approved  by  Reclamation:  and 

(3)  You  are  the  direct  or  indirect  farm 
operator  of  that  land. 

(b)  This  section  does  not  apply  if: 

(1)  The  formerly  excess  land  becomes 
exempt  from  the  acreage  limitations  of 
Federal  reclamation  law;  or  N 

(2)  The  full-cost  rate  is  paid  for  any 
irrigation  water  delivered  to  your 
formerly  excess  land  that  is  otherwise 
eligible  to  receive  irrigation  water.  If 
you  are  a  part  owner  of  a  legal  entity 
that  is  the  direct  or  indirect  farm 
operator  of  the  land  in  question,  then 
the  full-cost  rate  will  apply  to  the 
proportional  share  of  the  land  that 
reflects  your  interest  in  that  legal  entity. 

§428.10    Districts' responsibilities 
concerning  certain  formerly  excess  land. 

Districts  must  not  make  irrigation 
water  available  to  formerly  excess  land 
that  meets  the  criteria  under  §  428.9(a), 
unless  an  exception  provided  in 
§  428.9(b)  applies.  .^ 

§428.11    Effective  date. 

(a)  All  provisions  of  this  part  apply  on 
January  1,  2001,  except: 

(1)  For  those  districts  whose  2001 
water  year  commences  prior  to  January 
1,  2001,  the  applicability  date  of 
§§428.1  through  428.8  is  October  1, 
2000. 

(b)  On  January  1,  2001,  this  part 
applies  to  all  farm  operating 
arrangements  between  farm  operators 
and  trusts  or  legal  entities  that: 

(1)  Are  then  in  effect;  or 

(2)  Are  initiated  on,  or  after,  January 
1,2001. 

[FR  Doc.  00-1587  Filed  1-25-00;  8:45  am] 
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48  CFR  Part  31 
[FAR  Case  1994-013] 
RIN  9000-AI62 

Federal  Acquisition  Regulation; 
Deferred  Research  and  Development 
Costs 


Servit  es 


AGENCIES 

General 
and  National 
Administratioii 
ACTION: 


Department  of  Defense  (DoD), 
Administration  (GSA), 
Aeronautics  and  Space 
(NASA). 
Proposed  rule. 


summary:  The  Civilian  Agency 
Acquisition  Qiuncil  and  the  Defense 
Acquisition  R(  igulations  Coimcil 
(Coimcils)  are  proposing  to  amend  the 
Federal  Acqui  iition  Regulation  (FAR)  to 
clarify  and  simplify  the  "Deferred 
research  and  c  evelopment  costs"  cost 
principle. 

DATES:  Interes  ed  parties  should  submit 
comments  in  \  niting  on  or  before  March 
27,  2000  to  be  considered  in  the 
formulation  ol  a  final  rule. 
ADDRESSES:  Si  bmit  written  comments 
to:  General  Sei  vices  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4015,  ATTN:  Laurie  Duarte, 
Washington,  EC  20405.  Submit 
electronic  comments  via  the  Internet  to: 
farcase.l999-(jl3@gsa.gov  Please  submit 
comments  only  and  cite  FAR  case  1999- 
013  in  all  com  }spondence  related  to  this 
case. 

FOR  FURTHER  IIIFORMATION  CONTACT:  The 
FAR  Secretarii  it.  Room  4035,  GS 
Building,  Was  lington,  DC  20405,  at 
(202)  501-475  5  for  information, 
pertaining  to  status  or  publication 
schedules.  Foil  clarification  of  content, 
contact  Ms.  Li  ida  Nelson,  Procurement 
Analyst,  at  (2C2)  501-1900.  Please  cite 
FAR  case  199< -013. 
SUPPLEMENT ARV  INFORMATION: 

A.  Backgrouni  I 


nil 


This 
principle  at 
research  and 
clarify  and  si 
Coimcils 

(a)  Delete 
addressing 
types  of  costs 
at  FAR  31. 

(b)  Revise 
clearly  indica^ 
excess  of  the 
amount  for 


propase 
ithB 


205-32 


propos  jd  rule  amends  the  cost 
31.205-^8,  Deferred 
(^evelopment  costs,  to 
plify  its  contents.  The 

to- 
second  sentence 
precontract  costs,  as  these 
u-e  adequately  addressed 
Precontract  costs; 
last  sentence  to  more 
that  incurred  costs  in 
dontract  price  or  grant 
research  and  development 


tie 


(R&D)  effort  are  unallowable  and 
accordingly,  not  reimbursable  by  the 
Government;  and 

(c)  Make  several  editorial  revisions. 

The  Councils  initiated  this  rule  to 
consider  whether  the  cost  principle  was 
duphcative  of  FAR  31.205-32, 
Precontract  costs,  and  FAR  31.205-23, 
Losses  on  other  contracts,  and  therefore, 
should  be  deleted  in  its  entirety  from 
the  FAR.  They  concluded  that  the 
second  sentence  could  be  deleted  since 
precontract  costs  are  already  addressed 
in  FAR  31.205-32.  However,  they  also 
concluded  that  the  last  sentence, 
disallowing  the  reimbursement  of  R&D 
costs  in  excess  of  the  contract  price  and 
grant  amount,  was  not  duplicative  of 
FAR  31.205-23,  and  should  be  retained 
at  FAR  31.205-48,  Deferred  research 
and  development  costs. 

A  historical  review  of  certain  court 
rulings  has  disclosed  that  the  Court  of 
Claims  and  the  Armed  Services  Board  of 
Contract  Appeals  (ASBCA)  tend  to 
regard  the  excess  of  costs  incurred  over 
the  contract  price  in  R&D  contracts,  not 
necessarily  as  a  loss  but  as  an  amount 
that,  under  certain  circumstances,  may 
be  capitalized  and  amortized  over  future 
benefitting  contracts.  This  view  was 
held  in  a  decision  of  the  Court  of  Claims 
(Bell  Aircraft  v.  U.S.  120  Ct.  CI.  398 
(1951))  and  in  ASBCA  decisions  in  the 
cases  of  Kellett  Aircraft  Corp.  ASBCA 
No.  5658,  60-1  BCA  f  2584,  Speny 
Rand  Corp.,  Ford  Instrument  Co. 
Division  ASBCA  8689,  66-1  BCA  1(5403, 
and  G.C  Dewey  ASBCA  13221,  69-1 
BCA  ^7732.  Since  the  courts  had  ruled 
that  the  excess  costs  did  not  represent 
a  "loss,"  these  types  of  costs  were 
considered  outside  the  purview  of 
Armed  Services  Procurement  Regulation 
(ASPR)  15-205.19,  Losses  on  Other 
Contracts  (currently  known  as  FAR 
31.205-23,  Losses  on  other  contracts.) 
Therefore,  Defense  Procurement 
Circular  #95  dated  29  November  1971, 
added  ASPR  15.205-49,  Deferred 
Research  and  Development  Costs,  to  the 
ASPR  to  explicitly  make  these  types  of 
deferred  R&D  costs  unallowable.  The 
third  sentence  of  FAR  31.205-48 
currently  reflects  this  policy.  Based  on 
this  historical  review,  the  Councils 
concluded  that  elimination  of  this 
sentence  could  permit  contractors  to 
recover  costs  in  excess  of  the  contract 
price  or  grant  amount  for  R&D  effort 
under  certeun  conditions  in  which  the 
courts  have  ruled  that  the  "excess"  does 
not  represent  a  "loss".  Therefore,  this 
cost  principle  should  remain  in  the 
FAR. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  dated 


September  30, 1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis,  and  do  not  require  application  of 
the  cost  principle  contained  in  this  rule. 
An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Conunents  are  invited  from 
small  businesses  and  other  interested 
parties.  The  Councils  will  consider 
comments  from  small  entities 
concerning  the  affected  FAR  subpart  31 
in  accordance  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAR  case  1999-013). 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 
Dated:  January  19,  2000. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore,  DoD.  GSA,  and  NASA 
propose  that  48  CFR  part  31  be  amended 
as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Revise  section  31.205-48  to  read  as 
follows: 

31 .205-48    Deferred  research  and 
development  costs. 

Research  and  development,  as  used  in 
this  subsection,  means  the  type  of 
technical  effort  described  in  31.205-18 
but  sponsored  by  a  grant  or  required  in 
the  performance  of  a  contract.  When 
costs  are  incurred  in  excess  of  either  the 
price  of  a  contract  or  amount  of  a  grant 
for  research  and  development  effort. 
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such  excess  is  unallowable  under  any 
other  Government  contract. 

[FR  Doc.  00-1741  Filed  1-25-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Eneiigy  Efficiency  and 
Renewable  Ettergy 

10  CFR  Part  440 

RIN  1904-ABOS 


Weatherizatio^ 
Low-Income 


Assistance  Program  for 
persons 


Ensrgy 


agency:  Offic4 
Renewable 
Energy. 
action:  Notice 
and  public  bei  iring; 


of  Energy  Efficiency  and 
Department  of 


of  proposed  rulemaking 
s. 


summary:  The  Department  of  Energy 
(DOE)  propos(  IS  to  amend  the 
regulations  foi  the  Weatherization 
Assistance  Pre  gram  for  Low-Income 
Persons.  DOE  is  proposing  changes 
based  on  a  ser  es  of  open  fonun 
discussions  w  th  numerous  State  and 
local  stakeholders  as  well  as  through 
program  expei  ience  gained  since 
issuance  of  thi !  final  rule  on  June  5, 
1995.  These  p  'oposed  changes  add 
clarifying  lan^  uage,  delete  obsolete 
language,  and  propose  certain  regulatory 
changes  to  im  )rove  the  overall 
operation  of  tl  le  Program  to  assist  State 
and  local  ager  cies  in  administering  the 
Program.  Furt  ler,  these  proposed 
changes  will  aive  States  and  local 
agencies  addinonal  flexibility  in 
addressing  th^  particular  weatherization 
needs  of  their  low-income  citizens 
while  achievii  ig  better  program  results 
with  less  pap«  rwork. 
DATES:  To  ens  ore  your  comments  are 
considered,  ws  must  receive  three 
copies  of  your  comments  on  or  before 
March  27,  2OC0.  You  may  present  oral 
views,  data,  and  arguments  at  the  public 
hearing  whicl  will  be  held  in 
Washington,  I  iC,  on  March  3,  2000.  If 
you  would  lik?  to  speak  at  this  hearing, 
contact  Mr.  Gieg  Reamy  at  (202)  586- 
4074.  Each  oriil  presentation  is  limited 
to  10  minutes,  The  hearing  will  last  as 
long  as  there  i  re  persons  requesting  an 
opportunity  tc  i  speak. 

ADDRESSES:  S(  ind  written  comments  to 
Greg  Reamy,  Weatherization  Assistance 
Program  Division,  US  Department  of 
Energy,  Mail  i  top  EE-42,  5E-066, 1000 
Independence  Avenue,  SW., 
Washington,  IIC  20585,  We  will  hold  a 
public  hearinj;  at  the  following  address: 
U.S.  Departm<  nt  of  Energy,  Room  lE- 
245, 1000  Indi ;pendence  Avenue,  SW, 
Washington,  1  )C.  Please  bring  three 
copies  of  the  ]  trepared  oral  statement  to 
the  hearing.  Y  ou  may  read  and  copy 
written  comments  received,  a  copy  of 
the  public  hearing  transcript,  and  any 
other  docket  i  laterial  received  as  a 


result  of  this  notice  at  the  DOE  Freedom 
of  Information  Reading  Room,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585  between  the 
hours  of  9:00  a.m.-4:00  p.m.,  Monday 
through  Friday  except  Federal  holidays. 
For  more  information  concerning  public 
participation  in  this  rulemaking 
proceeding,  see  section  IV  of  this  notice 
of  proposed  rulemaking  (Opportunities 
for  Public  Comment). 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Reamy,  Weatherization  Assistance 
Program  Division,  U.S.  Department  of 
Energy,  Mail  Stop  EE-42,  5E-066.  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  (202)  586-4074. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Amendments  to  the  Weatherization 

Assistance  Program 

III.  Other 

IV.  Opportunities  for  Public  Comment 

V.  Procedural  Requirements 

VI.  Other  Federal  Agencies 

VII.  The  Catalog  of  Federal  Domestic 
Assistance 

I.  Introduction 

The  Department  of  Energy  (DOE  or 
Department)  proposes  amendments  to 
revise  the  program  regulations  for  the 
Weatherization  Assistance  Program  for 
Low-Income  Persons  (WAP).  This 
Program  is  authorized  by  tide  HI  of  the 
Energy  Conservation  and  Production 
Act,  as  amended  (Act),  42  U.S.C.  6561 
et  seq.  The  proposed  changes  are 
necessitated  by  the  evolution  of  the 
program  since  the  last  publication  of  the 
rule  on  June  5, 1995  (60  FR  29470). 
These  changes  would  help  States  by 
clarifying  sections  to  the  rule,  thereby 
enhancing  the  interpretation  and 
application  of  the  program 
requirements.  Some  of  the  definitions  in 
§  440.3  would  be  clarified  and,  where 
needed,  new  definitions  would  be 
added  to  provide  a  clearer  and  more 
concise  meaning  to  States  and  local 
agencies  who  must  interpret  these 
regulations.  Other  sections  applying  to 
energy  audits  and  allowable 
expenditures  would  be  clarified  to 
enhance  their  meanings;  and  certain 
obsolete  items  would  be  deleted.  Other 
regulatory  changes  proposed  in  today's 
rulemaking  would:  add  new  and 
eliminate  obsolete  terms  in  the  Program 
definitions;  add  "household  with  a  high 
energy  burden"  and  "high  residential 
energy  user"  as  new  categories  for  those 
receiving  priority  service;  create  a 
separate  cost  category  for  health  and 
safety  expenditures  and  the  purchase  of 
vehicles  by  local  agencies;  reduce  the 
eligibility  criteria  for  certain  large  multi- 
family  buildings  to  50  percent;  establish 
new  minimum  energy  audit  criteria  for 


the  Program;  and  revise  the  date  for 
reweatherization  from  1985  to  1993. 

Prior  to  developing  and  issuing  this 
proposed  rulemaking,  DOE  consulted 
with  its  primary  stakeholders, 
representatives  of  both  State  and  local 
agencies,  to  listen  to  their  concerns 
about  what  issues  they  wanted  DOE  to 
consider.  The  Program  has  evolved  from 
a  relatively  simplified  approach  of 
providing  service  to  low-income  homes 
with  unskilled  labor,  installing  low- 
cost/no  cost  retrofits,  to  a  program  that 
conducts  advanced  diagnostics  and 
installs  cost-effective  energy 
conservation  materials.  The  increased 
demand  to  maintain  highly-trained 
crews  has  placed  added  strain  on  State 
and  local  agencies  efforts  to  sustain  a 
quality  level  of  service  to  its  low-income 
clients.  Many  of  the  changes  proposed 
today  would  help  lessen  the 
administrative  biu"den  and  provide 
flexibility  for  State  and  local  agencies  to 
incorporate  the  ever-changing  technical 
enhancements  as  they  become  available. 
These  proposed  rule  changes  would  also 
make  State  and  local  agencies  better- 
suited  to  attract  non-Federal  leveraged 
resoiu'ces  into  their  programs.  This 
proposed  rule  attempts  to  address  as 
many  of  those  concerns  as  possible. 
Many  of  the  concerns  that  the 
stakeholders  raised  to  DOE  were  not  of 
a  regulatory  nature  and  were  addressed 
administratively  through  program 
guidance  documents.  Other  concerns 
were  statutory  in  natiue  and  formed  the 
basis  of  the  legislative  initiative 
proposed  to  the  Congress. 

In  addition  to  the  proposed  regulatory 
changes,  the  Department  proposed  on 
September  20,  1999  geveral  statutory 
changes  developed  during  discussions 
with  State  and  local  stakeholders.  These 
suggested  changes  are  part  of  the 
Department's  legislative  initiative  and 
are  currenUy  under  consideration  by  the 
Congress.  These  proposed  statutory 
changes  are:  eliminate  the  requirement 
that  40  percent  of  the  funds  used  to 
weatherize  a  home  be  spent  for 
materials;  restructure  the  method  by 
which  States  compute  their  average  cost 
per  home  and  eliminate  the  separate  per 
dwelling  imit  average  for  capital 
intensive  improvements;  and  increase 
the  average  cost  per  home  to  $2500 
beginning  in  2000  to  include  the  cost  of 
making  capital  intensive  improvements. 

n.  Amendments  to  the  Weatherization 
Assistance  Program 

Section  440. 1    Purpose  and  Scope 

DOE  proposes  to  delete  the  first 
sentence  in  the  Scope  and  Purpose  since 
this  information  is  duplicative  of  what 
is  stated  elsewhere  in  the  proposed  rule. 
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DOE  proposes  to  amend  the  Purpose 
and  Scope  to  add  to  the  priority 
categories  the  terms  "high  residential 
energy  user"  and  "household  with  a 
high  energy  biuden."  By  adding  these 
two  categories,  States  would  be  better 
able  to  prioritize  their  low-income 
clients  by  targeting  those  experiencing 
high  energy  costs  and  biuden,  thereby 
addressing  those  units  with  the  greatest 
potential  for  energy  savings. 
Additionally,  by  including  these  two 
categories.  State  and  local  agencies 
would  be  better  able  to  coordinate 
services  with  other  Federal  programs 
and  leveraging  opportunities.  The 
ciurent  priority  categories  of  elderly, 
persons  with  disabilities,  and  families 
with  children  would  continue  and 
remain  unchanged.  Definitions  for  these 
two  terms  are  discussed  in  §  440.3. 

Section  440.3    Definitions 

DQE  proposes  to  add  the  term 
"balance  point  temperatiue"  to  describe 
the  outdoor  temperature  below  which 
the  furnace  of  a  dwelling  must  operate 
to  maintain  comfort  during  the  winter, 
and  above  which  the  air  conditioner 
must  operate  during  the  summer.  The 
balance  point  temperature  is  used  to 
calculate  heating  and  cooling  degree  day 
weather  data  as  desqribed  in  more  detail 
in  §440.21. 

DOE  proposes  a  definition  for 
"electric  base-load  measures"  to 
describe  energy  use  outside  of  the 
traditional  weatherization  approach  to 
heating  and  cooling  and  building 
envelope  measures.  As  the  Program 
evolves  over  the  next  several  years  into 
a  whole  house  approach,  DOE  believes 
that  electric  base-load  measures,  which 
accoimt  for  more  than  half  the  energy 
used  in  a  typical  household,  are 
important  when  considering  total 
residential  energy  use.  Limited  lighting 
measures  are  ciurently  permitted  in  the 
Program  and  in  the  near  future  DOE 
may  consider  including  other  electric 
base-load  measures  such  as  the 
replacement  of  certain  appliances. 

DOE  proposes  to  add  the  term  "high 
residential  energy  user"  which  means  a 
low-income  household  whose 
residential  energy  expenditures  exceed 
the  median  level  of  residential 
expenditures  for  all  low-income 
households  in  the  State.  The  proposed 
definition  for  this  category  would 
permit  State  and  local  agencies  to  better 
coordinate  their  activities  and  resources 
with  many  utility  programs. 

DOE  also  proposes  to  add  the  term 
"household  with  a  high  energy  burden" 
which  means  a  low-income  household 
whose  residential  energy  burden 
(residential  expenditures  divided  by  the 
axmual  income  of  that  household) 


exceeds  the  median  level  of  energy 
biu-den  for  all  low-income  households 
in  the  State.  The  proposed  definition  for 
this  category  would  give  States  and 
local  agencies  greater  flexibility  in 
determining  priority  service  for  those 
households  that  may  not  have 
traditional  priority  individuals  such  as 
the  elderly,  persons  with  disabilities,  or 
families  with  children,  but  are 
experiencing  a  particular  hardship  due 
to  their  high  energy  costs. 

DOE  proposes  to  substitute  the  term 
"persons  with  disabilities"  for  the  term 
"handicapped"  to  reflect  the  current 
accepted  reference.  The  definition 
remains  imchanged. 

DOE  considered  both  State  and  local 
agency  concerns  over  the  definition  of 
"low-income"  and  the  difficulties  in 
effectively  administering,  coordinating, 
and  leveraging  between  various  Federal 
low-income  programs  using  different 
definitions.  However,  in  a  review  of  the 
statute  and  the  legislative  history  of  the 
Program,  DOE  chose  not  to  amend  the 
existing  definition.  The  DOE 
Weatherization  Assistance  Program  was 
established  to  serve  the  neediest 
Americans.  To  expand  the  eligibility 
requirements  to  facilitate  coordination 
with  other  Federal  programs  either 
through  increasing  the  poverty  level  to 
80  percent,  permitting  census  tracking 
of  neighborhoods,  or  allowing  area 
average  median  income  levels  would 
change  the  scope  and  purpose  of  the 
Program.  More  importandy,  expanding 
the  eligibility  criteria  woidd 
substantially  increase  the  niunber  of 
households  eligible  for  assistance  which 
already  stands  at  over  29  million.  DOE 
addresses  this  issue  in  detail  in  program 
guidance. 

Section  440.14    State  Plans 

DOE  proposes  to  reorganize  and 
revise  §440.14  to  eliminate  unnecessary 
and  duplicative  information.  DOE 
agrees  with  the  States  that  these 
requirements  are  no  longer  needed  and 
will  reduce  paperwork  and  time  in  the 
production  of  the  annual  State  plan.  In 
reorganizing  this  section,  EKDE  proposes 
grouping  items  together  relating  to  the 
public  hearing.  Items  specific  to  the 
development  of  the  State  plan  woidd 
also  be  placed  together.  The  information 
for  the  production  schedule  is  proposed 
to  be  projected  annually  instead  of 
quarterly  and  include  the  number  of 
previously  weatherized  homes  expected 
to  be  weatherized. 
'  DOE  proposes  to  eliminate 
§  440.14(b)(2).  (6).  (7).  and  (b)(8)(iii). 
This  information  requirement  resulted 
in  the  States  providing  little  more  than 
meaningless  estimates  to  EKDE.  States 
will  continue  to  report  to  DOE  the 


number  of  persons  served  in  each  of 
these  groups. 

DOE  proposes  to  retain  the 
requirement  for  information  on  the 
number  of  dwelling  units  expected  to  be 
weatherized  for  each  area,  but  eliminate 
the  expected  number  of  previously 
weatherized  units  for  each  area.  States 
have  no  idea  how  many  previously 
weatherized  homes  can  be  expected  to 
be  weatherized  for  each  area  of  the 
State. 

In  §440.14(b)(6)(xi)  EKDE  proposes  to 
retain  the  requirement  that  States 
identify  and  describe  the  type  of  audit 
that  meets  the  criteria  outlined  in 
§  440.21  and  that  DOE  has  approved. 
However,  the  reference  to  Project  Retro- 
Tech  or  another  DOE-approved  audit  is 
proposed  to  be  eliminated  in  this 
section  as  well  as  in  §  440.21. 

Section  440.15    Subgrantees 

DOE  proposes  to  amend 
§440.15(a)(3)(iv)  to  eliminate  the 
reference  to  "JTPA"  and  replace  it  with 
"other  Federal  or  State  training 
programs."  The  JTPA  Federal  program 
is  repealed  effective  July  1,  2000 
pursuant  to  Pub.  L.  105-220. 

Section  440.16    Minimum  Program 
Requirements 

DOE  proposes  to  amend  §  440.16(d)  to 
eliminate  the  reference  to  "JTPA"  and 
replace  it  with  "other  Federal  or  State 
training  programs."  The  JTPA  Federal 
program  is  repealed  effective  Jidy  1 , 
2000  pursuant  to  Pub.  L.  105-220. 
States  should  describe  any  "other 
Federal  or  State  training  program"  they 
will  be  using  in  their  annual  State  plans 
as  sources  of  labor. 

DOE  proposes  to  add  clarifying 
language  to  §  440.16(b)  to  allow  States  to 
include  "high  residential  energy  user" 
and  "household  with  a  high  energy 
burden"  as  priority  groups  among  those 
receiving  weatherization  services.  The 
use  of  the  two  new  priority  categories  is 
not  mandatory.  By  adding  these  two 
categories,  DOE  is  providing  State  and 
local  agencies  with  expanded  flexibility 
to  choose  the  categories  for  priority 
which  best  serve  their  respective 
programs. 

Section  440.17 
Council 


Policy  Advisory 


DOE  proposes  to  amend  §  440.17(a)  to 
include  the  language  "or  a  State 
commission  or  council"  which  meets 
the  criteria  in  §440.1 7(a)(1),  (2)  and  (3). 
Many  State  agencies  which  operate  the 
DOE  Weatherization  Assistance  Program 
have  existing  commissions  or  councils 
which  review  and  approve  policies  and 
plans  for  many  other  Federal  programs. 
By  utilizing  these  existing  bodies.  States 
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Section  440.18    Allowable 
Expenditures 

DOE  propose  s  to  delete  from 
§  440.18(b)  and  (b)(2)(i)  references  to 
(c)(15),  the  cost  of  eliminating  health 
and  safety  hazards  from  the  amount  of 
funds  used  to  determine  the  average 
cost  per  home.  'State  and  local  agencies 
have  indicatedito  DOE  that  including 
the  cost  of  heafth  and  safety  into  the 
amount  of  funds  that  can  be  spent  on  a 
home  severely  restricts  their  flexibility 
to  operate  effedtively  their  programs.  In 
providing  for  tkis  flexibility,  DOE  agrees 
that  excluding  ihese  costs  from  the 
average  cost  per  home  would  afford 
States  and  local  agencies  the 
opportunity  to  fund  advanced 
technology  practices  into  their 
weatherization|  programs  while  reducing 
their  administrative  burden. 

DOE  proposes  to  revise  §  440.18(c)(6) 
to  read  "Purchiise  or  annual  lease  of 
tools,  equipmeit,  and  the  annual  lease 
of  vehicles."  DOE  proposes  to  add  a 
new  (c)(16)  as  9  separate  line  item  for 
the  cost  of  purchasing  vehicles.  In  doing 
so,  DOE  would  remove  the  cost  of 
purchasing  vehicles  from  the  amount  of 
funds  used  to  determine  the  average 
cost  per  home.  State  and  local  agencies 
argue  that  haviiig  the  cost  of  these 
vehicles  included  in  the  average  cost 
per  home  calculation  placed  an  undue 
burden  on  theiii.  For  some  local 
agencies,  purcl^asing  vehicles  force 
them  to  seek  loiw  cost  weatherization 
candidate  homes  in  order  to  maintain 
operation  while  ignoring  potentially 
higher  energy  pavings  homes. 

The  propose^  rule  would  require 
States  to  include  in  their  calculations  of 
average  per  unit  costs  the  costs  of  leased 
vehicles,  but  would  now  permit  States 
to  exclude  the  cost  of  purchased 
vehicles  from  ^ch  calculations.  This 
proposal  is  beitig  made  at  the  urging  of . 
States  and  local  agencies  that  expressed 
concerns  about  the  distortionary  effects 
that  the  purchase  price  of  new  vehicles 
had  on  average  per  unit  costs.  For  small 


agencies,  the  purchase  of  a  new  vehicle 
could  represent  a  substantial  fraction  of 
the  average  cost  of  weatherizing  units  in 
the  year  the  vehicle  is  purchased,  which 
sometimes  means  that  the  amount  of 
weatherization  performed  on  any  unit 
would  have  to  be  arbitrarily  limited  in 
order  to  stay  under  the  Federally- 
specified  cap  on  the  average  cost  per 
unit.  DOE  is  concerned,  however,  that 
provisions  permitting  the  exclusion  of 
certain  vehicle  costs,  but  not  others, 
would  unnecessarily  distort  the 
decisionmaking  of  States  and  local 
agencies. 

One  possible  alternative  to  this 
approach  would  be  to  permit  States  to 
exclude  from  their  average  per  unit  cost 
calculations  that  portion  of  the  value  of 
any  large  capital  assets  that  remained  at 
the  end  of  the  funding  year.  This  would 
permit  States  to  include  in  their  average 
cost  calculations  only  that  fraction  of 
the  cost  of  a  new  vehicle  which  wai. 
actually  "used"  during  the  current  year. 
This  approach  might  also  permit  states 
to  exclude  part  or  most  of  the  purchase 
price  of  other  large  capital  investments 
that  have  many  years  of  useful  life.  Such 
an  approach  would  not  affect  the  ability 
of  States  or  local  agencies  to  use  current 
funds  to  pay  for  the  full  purchase  cost 
of  such  investments.  DOE  solicits 
comments  on  its  proposal  to  exclude  the 
cost  of  purchased  vehicles,  as  well  as  on 
this  alternative. 

DOE  proposes  to  amend 
§  440.18{e)(2)(iii)  by  extending  the  date 
by  which  homes  can  be  reweatherized 
from  1985  to  1993.  Previously,  DOE 
extended  this  date  from  1975  to  1985 
based  on  the  evolution  of  the  Program. 
Between  1975  and  1979.  the  Program 
addressed  primarily  building  envelope 
measures.  In  1985.  the  Program 
expanded  to  place  more  emphasis  on  ~ 
mechanical  measures,  including  furnace 
efficiency  modifications.  Since  the  last 
rulemaking  which  introduced  new 
criteria  for  advanced  energy  audits, 
virtually  all  States  have  improved  their 
energy  auditing  techniques.  DOE 
acknowledges  this  overall  program 
improvement  by  the  States  and  is 
confident  that  by  extending  the  date  to 
1993.  those  homes  weatherized  between 
1985  and  1993  would  provide  an  even 
greater  opportunity  to  achieve  increased 
energy  efficiency.  DOE  also  reminds 
States  that  homes  which  become 
candidates  for  reweatherization  would 
have  a  new  energy  audit  performed  and 
that  audit  would  take  into  consideration 
any  previous  weatherization 
improvements  done  on  the  home. 

Section  440.19    Labor 

DOE  revises  §  440.19  by  deleting 
references  to  JTPA  and  replacing  it  with 


"other  Federal  or  State  training 
programs."  The  JTPA  Federal  program 
is  repealed  effective  July  1 ,  2000 
pursuant  to  Pub.  L.  105-220. 

Section  440.21    Standards  and 
Techniques  for  Weatherization 

DOE  is  proposing  to  rename, 
reorganize,  and  revise  this  entire 
section.  The  proposed  name  change 
more  accurately  reflects  the  subject 
matter  of  §  440.21.  The  other  major 
changes  eliminate  the  base  audit  criteria 
and  make  the  waiver  audit  criteria  the 
minimum  criteria  for  an  energy  audit 
used  in  the  Program.  In  its  final  rule 
published  on  March  4.  1993  (58  FR 
12525).  DOE  provided  for  a  waiver  of 
the  40-percent  material  cost  requirement 
described  in  §  440.18(a)  for  those  States 
that  adopted  advanced  energy  audit 
procedures.  Today,  virtually  all  of  the 
States  have  incorporated  an  approved 
waiver  audit  and  received  a  waiver  of 
this  requirement  from  DOE.  Within  the 
next  year,  all  States  will  be  using  an 
approved  waiver  audit.  DOE  is 
proposing  to  make  the  existing  waiver 
energy  audit  requirements  the  new 
minimum  standard  for  all  energy  audit 
procedures.  The  40  percent  material 
cost  requirement  and  the  waiver 
provisions  have  become  unnecessary 
and  their  suggested  elimination  from  the 
statute  is  discussed  later  in  this 
proposed  rule.  States  and  local  agencies 
have  made  great  strides  in  improving 
the  energy  auditing  techniques  used  in 
their  programs  during  this  decade. 
Investments  in  time  and  resources  have 
paid  dividends  in  the  form  of  greater 
energy  efficiency  and  savings  on  the 
types  of  materials  and  the  installation 
techniques  used  in  the  Program. 

To  implement  this  change.  DOE 
proposes  to  delete  all  references  to 
Project  Retro-Tech  audit  procedures  and 
the  simplified  cost-effectiveness  tests 
used  with  Project  Retro-Tech.  DOE  is 
proposing  that  all  energy  audits  require 
calculation  of  a  savings-to-investment 
ratio  for  weatherization  measures,  and 
assignment  of  priorities  based  on  the 
resulting  figures  consistent  with  the  life- 
cycle  cost  methodology  developed  by 
DOE's  Federal  Energy  Management 
Program  and  the  National  Institute  of 
Standards  and  Technology  (NIST).  DOE 
is  also  proposing  that  all  energy  audit 
procedures  require  a  similar  cdculation 
to  determine  the  overall  cost  ' 

effectiveness  of  the  "total  conservation 
investment"  including  incidental 
repairs.  As  in  the  current  rule,  the  effect 
of  explicitly  including  incidental  repairs 
is  that  the  extent  of  such  repair  costs 
would  be  limited  by  the  extent  of 
offsetting  cost  savings. 
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The  procedures  and  required 
assumptions  for  the  life-cycle  cost 
methodology  are  described  in  the  "Life- 
Cycle  Costing  Manual  for  the  Federal 
Energy  Management  Program,"  which  is 
published  by  MST.  "The  Annual 
Supplement  of  NIST  Handbook  135  and 
SP  709,  Energy  Price  Indices  and 
Discount  Factors  for  Life-Cycle  Cost 
Analysis"  is  updated  annually  to 
provide  an  adjusted  discount  rate  based 
on  an  average  of  recent  U.S.  Treasury 
bonds  of  various  maturities  (less 
inflation  as  estimated  by  the  President's 
Council  of  Economic  Advisers),  as  well 
as  adjusted,  regional,  energy  cost 
escalation  rates. 

The  NIST  handbook  was  revised  iif 
1995  to  incorporate  several  changes 
reflecting  the  eight  years  of  experience 
since  the  1987  revision.  DOE  proposes 
to  replace  the  existing  references  in 
§440.21  to  U.S.  Treasury  bonds,  the 
Economic  Report  of  the  President's- 
Council  of  Economic  Advisers,  and  the 
DOE  Energy  Information  Administration 
with  citation  of  the  NIST  life-cycle 
costing  manual  and  its  annual 
supplement  as  a  convenient  source  of 
discount  and  fuel  cost  escalation  rates 
for  States.  DOE  proposes  to  maintain  the 
States'  discretion  to  choose  a  reasonable 
discount  rate  higher  than  the  one 
provided  in  the  annual  supplement. 

In  its  1993  Notice  of  Proposed 
Rulemaking,  DOE  allowed  States  to 
disregard  the  energy  cost  escalation 
rates  if  they  thought  that  local  energy 
costs  would  not  rise  faster  than  the  rate 
of  general  price  inflation  over  the  long 
term.  At  the  time,  fuel  costs  were 
projected  to  increase,  and  giving  this 
discretion  allowed  States  to  require  of 
their  subgrantees  cost-effectiveness 
standards  that  were  more  stringent  than 
the  Federal  standards.  With  the  cost  of 
some  major  fuel  types  now  projected  to 
decrease  over  time,  disregarding  fuel 
cost  adjustment  rates  could  over- 
estimate the  cost-effectiveness  of  energy 
conservation  measures.  For  this  reason. 
DOE  is  proposing  to  require  States  to 
use  the  fuel  cost  escalation  rates/indices 
in  the  NIST  aimual  supplement.         • 

DOE  is  proposing  to  include  in 
paragraph  (d),  the  sentence,  "The 
lifetime  of  materials  must  not  exceed 
the  remaining  useful  life  of  the 
dwelling,"  to  acknowledge  that  the  low- 
income  housing  stock  served  by  some 
programs  is  in  poor  condition.  A 
weatherization  measure  may  have  a 
savings-to-investment  ratio  exceeding 
one  assuming  an  economic  life  of 
twenty  years  for  that  material,  but  a 
savings-to-investment  ratio  of  less  than 
one  in  light  of  a  remaining  useful 
dwelling  life  of,  for  example,  ten  years. 


DOE  is  proposing  to  include  in 
§440.21(0(1)  the  phrase  "using 
generally  accepted  engineering 
methods"  to  remind  States  to  use 
reasonable  energy-estimating  methods 
and  assumptions  to  accoimt  for  the 
interaction  among  weatherization 
measures. 

Paragraph  (h)  describes  the  proposed 
requirements  for  energy  audit 
procedures  that  do  not  pertain  to  life- 
cycle  costing  methods.  In  paragraph 
(h)(1),  DOE  is  proposing  to  substitute 
the  phrase  "climatic  data"  for  the 
existing  "number  of  heating  or  cooling 
degree  days"  to  acknowledge  that  other 
types  of  weather  data  besides  heating 
and  cooling  degree  days  can  be  used  in 
the  estimation  of  fuel  cost  savings. 

DOE  is  also  proposing  to  include 
language  in  paragraph  (h)(1)  to 
encourage  States  to  set  the  balance  point 
temperatiu'e(s)  used  in  conjunction  with 
heating  and  cooling  degree  data  to  more 
reasonably  reflect  the  outside 
temperatures  which  require  operation  of 
heating  or  cooling  equipment  to 
maintain  comfort.  Heating  degree  days 
are  computed  by  subtracting  the  average 
daily  temperature  from  a  balance  point 
temperatilre,  which  has  traditionally 
been  65°  F.  The  traditional  heating 
degree  day  balance  point  temperature 
assumes  that  the  furnace  needs  to  run  at 
outside  temperatures  less  than  65°  F.  In 
reality,  the  furnace  is  typically  not 
needed  until  the  outside  temperature 
drops  below  around  60°  F  due  to  the 
heat  generated  by  lights  and  people. 
Similarly,  air  conditioning  is  not 
usually  required  until  outside 
temperatures  exceed  traditional  cooling 
degree  day  balance  points  by  about  5  to 
10°  F.  Encouraging  States  to  set  balance 
points  to  more  reasonably  reflect  their 
housing  stock  and  climate  would  reduce 
the  overestimation  of  energy  savings  for 
most  measures,  which  would  more 
accurately  model  their  true  cost- 
effectiveness. 

The  State  Energy  Efficiency  Programs 
Improvement  Act  of  1990,  which 
amended  42  U.S.C.  6861  et  seq.,  stated 
that  energy  audit  procedures  should 
"establish  priorities  for  selection  of 
weatherization  measures  based  on  their 
cost  and  contribution  to  energy 
efficiency."  DOE  interprets  tids 
language,  in  part,  to  mean  that  advanced 
energy  audit  procedures  should 
consider  energy  efficiency  as  well  as 
total  energy  savings.  For  example, 
replacing  an  existing  space  heater  being 
used  to  heat  a  single  room,  with  a  more 
energy  efficient  central  furnace,  capable 
of  heating  the  whole  house,  would 
probably  increase  energy  use  even  as  it 
improved  energy  efficiency.  The 
occupants  would  also  be  better  able  to 


use  the  entire  dwelling  unit.  Unless 
undertaken  for  health  and  safety 
reasons,  this  measure  is  to  be  cost 
justified  by  the  audit.  Addressing  energy 
efficiency  in  this  case  would  require  a 
cost  justification  that  compares  the 
energy  usage  of  the  central  unit  to  the 
energy  usage  of  heating  the  entire  home 
with  space  heaters. 

The  existing  rule  language  addressing 
this  issue  states  that  energy  audit 
procedures  must  "consider  the  rate  of 
energy  use,"  which  does  not  clearly 
describe  the  need  to  look  at  both  energy 
efficiency  and  total  energy  savings.  To 
more  directly  address  situations  similar 
to  the  space  heater  example,  DOE  is 
proposing  instead  to  include  in 
paragraph  (hK2)  the  phrase  "and  energy 
requirements."  This  proposed  change 
combines  the  requirement  to  determine 
the  existing  energy  use  with  the  need  to 
determine  existing  energy  requirements 
from  actual  energy  bills  or  by  generally 
accepted  engineering  calculations.  As  in 
the  space  heater  example,  the  energy 
requirements  of  a  dwelling  unit  may 
exceed  its  existing  energy  use. 

Proposed  paragraph  (n){7)  reminds 
States  that  DOE  would  have  to  approve 
an  energy  audit  for  each  major  dwelling 
type  covered  by  the  State's 
weatherization  program  in  light  of  the 
different  energy  audit  requirements  of 
single-family  dwellings,  multi-family 
buildings,  and  mobile  homes. 

In  paragraph  (i).  DOE  is  proposing 
language  that  clarifies  the  type  of 
information  DOE  requires  to  approve 
State  priority  lists  for  similar  dwelling 
units.  When  States  submit  to  DOE  their 
request  for  priority  list  approval,  they 
often  do  not  provide  sufficient  details. 
For  example,  inadequate  information  is 
provided  to  explain  how  dwellings 
covered  by  the  priority  list  were 
established.  They  also  do  not  tell  how 
the  subset  of  similar  dwellings  used  to 
develop  the  priority  list  was 
determined,  or  adequately  describe  the 
circumstances  that  will  require  a  site- 
specific  audit  in  lieu  of  the  priority  list. 
The  increased  energy  savings  resulting 
from  advanced  energy  audit  procedures 
could  be  compromised  by  priority  lists 
that  are  not  based  on  truly  typical 
housing  stock  or  used  without 
comprehensive  guidelines  that  tell  an 
auditor  when  atypical  circumstances 
require  a  site-specific  audit. 

hi  §440.21(k),  to  make  the 
revalidation  of  priority  lists  more 
straightforward,  DOE  is  proposing  to 
require  States  to  submit  to  DOE  for 
approval  every  five  years  their  complete 
energy  audit  procedures  including 
priority  lists  and  lists  of  general  heat 
waste  reduction  materials.  To  revalidate 
their  priority  lists.  States  would  have  to 
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re-run  their  en  ergy  audit  on  a  subset  of 
the  similar  dweUings  that  the  priority 
list  covers.  Sta  tes  have  made  the  logical 
argument  that  their  housing  stock  and 
typical  housin  i  types  have  not  changed 
in  five  years. }  [owever,  technologies, 
relative  costs,  md  auditing  tools  do 
change.  Revali  dating  priority  lists  every 
five  years  is  m  eaningless  if  States 
merely  resubn  it  their  original  list  and 
indicate  that  n  othing  has  changed.  DOE 
encourages  th<  <  continual  improvement 
of  audit  tools  cs  evidenced  by  new 
versions  of  the  National  Energy  Audit 
(NEAT)  over  t]  le  years.  The  best  and 
most  current  a  udit  software  should  be 
used  in  developing  priority  lists.  Since 
the  latest  vers]  on  of  a  State's  audit 
software  may  i  lot  have  specific  DOE 
approval,  it  m;  ikes  sense  for  the  DOE 
approval  proc(  iss  to  update  the  energy 
audit,  priority  lists,  and  lists  of  general 
heat  waste  red  action  measures  every 
five  years. 

Furthermore,  DOE  is  proposing  that 
new  versions  6i  energy  audit  software  or 
manual  metho  is  released  after  a  State- 
specific  DOE  a  pproval,  other  than  the 
NEAT  and  the  Mobile  Home  Energy 
Audit  {MHEAJ  developed  by  DOE,  be  re- 
approved  by  DOE  before  a  State  adopts 
a  new  version.  Since  DOE  controls  the 
content  of  NE>  lT  and  MHEA,  new 
versions  of  the  se  two  software  packages 
are  designed  to  comply  with  the 
requirements  (if  §440.21;  thus  no  pre- 
approval  woul  d  be  needed.  However, 
EJOE  has  no  st  ch  control  over  the 
content  of  new  versions  of  other  energy 
audit  software  To  ensure  that  States' 
energy  audit  p  rocedures  continue  to 
comply  with  §  440.21,  language  is 
proposed  that  would  require  States  to 
get  DOE  approval  for  any  and  all 
specific  versions  of  energy  audit 
software  and  manual  methods  before  a 
State  adopts  the  energy  audit. 

While  not  a  part  of  this  proposed  rule, 
DOE  may  proj  ose  in  the  future  to 
require  States  :o  include  overhead 
charges  (such  is  costs  for  supervisory 
personnel,  too.s,  vehicles,  etc.)  in  the 
savings  to  invi  istment  ratio  calcidations 
for  individual  weatherization  measiu^s. 
Such  costs  are  a  significant  fraction  of 
the  total  costs  lof  weatherizing 
individual  hoikies  and  should,  therefore, 
be  considered  in  the  assessment  of  the 
relative  costs  !  nd  benefits  of  measures. 
States  are  now  permitted,  but  not 
required,  to  include  such  overhead  costs 
in  their  saving  to  investment  ratio 
calculations.  1  hese  costs  might  be 
incorporated  in  these  calculations 
through  the  us  e  of  a  standard  percentage 
to  adjust  the  r  laterial  and  labor  costs 
currently  usee  or  States  and  local 
agencies  migh :  develop  more 
sophisticated  ipproaches  to  including 


overhead  costs.  DOE  urges  States  to 
consider  such  overhead  costs  now.  In 
developing  any  future  proposal  to 
require  the  inclusion  of  overhead  costs, 
DOE  intends  to  solicit  the  views  of 
States  or  local  agencies  that  have 
already  attempted  to  incorporate  ^uch 
costs,  as  well  as  the  views  of  other 
stakeholders.  DOE  is  particularly 
interested  in  receiving  information  that 
indicates  how  the  consideration  of  such 
overhead  costs  affects  the  overall  cost- 
effectiveness  of  State  and  local 
weatherization  efforts.  DOE  would 
welccHne  comments  on  this  issue  As  a 
part  of  this  proposed  rule. 

Section  440.22    Eligible  Dwelling  Units 

DOE  proposes  to  amend  §  440.22(b)(2) 
to  add  certain  eligible  types  of  large 
multi-family  buildings  to  the  list  of 
dwellings  that  are  exempt  from  the 
requirement  that  at  least  66  percent  of 
the  units  are  to  be  occupied  by  income- 
eligible  households.  In  these  large 
multi-family  buildings,  as  few  as  50 
percent  of  the  units  would  have  to  be 
certified  as  eligible  before 
weatherization.  This  exception  would 
apply  only  to  those  large  midti-family 
buildings  where  an  investment  of  DOE 
funds  would  result  in  significant 
energy-efficiene:y  improvement  because 
of  the  upgrades  to  equipment,  energy 
systems,  conunon  space,  or  the  building 
shell.  By  providing  this  flexibility,  local 
agencies  would  be  better-suited  to  select 
the  most  cost-effe<:tive  investments  and 
enhance  their  partnership  efforts  in 
attracting  leveraged  funds  and/or 
landlord  contributions. 

m.  Other 

A.  Legislative  Initiative 

On  September  20,  1999,  the 
Department  proposed  a  legislative 
initiative  for  consideration  by  the 
Congress  to  make  certain  statutory 
changes  to  the  Program  based  on 
discussions  held  vsrith  State  and  local 
stakeholders.  The  suggested  statutory 
changes  are:  (1)  Eliminate  the 
requirement  in  §  440.18  that  40  percent 
of  the  funds  used  to  weatherize  a  home 
be  spent  for  materials;  (2)  restructxire  the 
method  in  §  440.18  by  which  States 
compute  their  average  cost  per  home  by 
increasing  the  average  cost  per  home  to 
$2500  beginning  in  2000;  and  (3) 
eliminate  the  separate  per  dwelling  unit 
average  in  §  440.18  for  capital  intensive 
improvements  and  include  capital 
intensive  costs  as  a  part  of  the  average 
costs.  If  this  legislative  proposal  is 
enacted,  DOE  will  publish 
implementing  regulatory  amendments 
for  public  comment. 


B.  Inclusion  of  Preamble  Language  From 
Previous  Rulemakings 

DOE  plans  to  include  in  the  preamble 
of  the  final  rule  clarifying  language  on 
several  areas  of  the  program  regulations 
where  no  actual  changes  were  made. 
This  action  will  provide  States  and  local 
agencies  the  benefit  of  explanatory 
language  used  in  the  preambles  of 
previous  rulemakings  which  are  still 
applicable  today.  This  is  necessary  since 
many  State  and  local  staffs  have 
changed  several  times  over  the  years 
and  much  institutional  knowledge  has 
been  lost.  A  comprehensive  final  rule 
will  provide  Federal,  State,  and  local 
agency  staff  a  central  document  for 
program  regulatory  information.  This 
will  also  help  in  providing  uniform 
interpretation  of  the  regulations  at  all 
levels  of  the  Program. 

rV.  Opportunities  for  Public  Comment 

A.  Participation  in  Rulemaking 

The  Department  encourages  public 
participation  in  this  rulemaking.  The 
Department  has  established  a  period  of 
60  days  following  publication  of  this 
notice  for  persons  to  comment  on  this 
notice  of  proposed  rulemaking.  You 
may  review  all  public  comments  and 
other  docket  material  in  the  DOE 
Freedom  of  Information  Reading  Room 
at  the  address  shown  at  the  beginning  of 
this  notice  of  proposed  rulemaking. 

B.  Written  Comment  Procedures 

Interested  persons  and  organizations 
are  invited  to  participate  in  this 
rulemaking  by  submitting  data,  views, 
or  comments  with  respect  to  the 
proposed  rulemaking.  Please  provide 
three  copies  of  your  conunents  to  the 
address  indicated  in  the  ADDRESSES 
seertion  of  this  notice  of  proposed 
rulemaking.  DOE  will  consider  all 
timely-submitted  comments  and  other 
relevant  information  before  issuing  a 
final  rule. 

C.  Public  Hearing 

1.  Request  To  Speak  Pre)cedures 

The  time  and  place  of  the  public 
hearing  are  indicated  in  the  DATES  and 
ADDRESSES  sections  of  this  notice.  The 
Department  invites  any  person  or 
organization  having  ai^  interest  in  the 
proposed  rulemaking  to  request  to  make 
an  oral  presentation.  Your  request 
should  be  directed  to  DOE  at  the 
adeiress  indicated  in  the  ADDRESSES 
section  of  this  notice  of  proposed 
rulemaking.  You  should  bring  three 
copies  of  your  statement  to  the  bearing. 

2.  Conduct  of  the  Hearing 

DOE  will  designate  an  official  to 
preside  at  the  hearing.  This  will  not  be 
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an  evidentiary  or  judicial-type  hearing 
but  will  be  conducted  in  accordance 
with  5  U.S.C.  553  and  section  501  of  the 
Department  of  Energy  Organization  Act, 
42  U.S.C.  7191.  Only  those  conducting 
the  hearing  may  ask  questions.  At  the 
conclusion  of  ail  initial  oral  statements, 
each  person  who  has  made  an  oral 
statement  will  be  given  the  opportimity, 
if  he  or  she  so  desires,  to  make  a  rebuttal 
or  clarifying  statement.  The  statements 
will  be  given  in  the  order  in  which  the 
initial  statements  were  made  and  will  be 
subject  to  time  limitations. 

DOE  will  prepare  a  transcript  of  the 
hearing.  DOE  will  retain  the  transcript 
and  other  records  of  this  rulemaking 
and  make  them  available  for  public 
inspection  at  the  DOE  Freedom  of 
Information  Reading  Room  as  provided 
at  the  beginning  of  diis  notice  of 
proposed  rulemaking.  Any  person  may 
purchase  a  copy  of  the  transcript  from 
the  transcribing  reporter. 

The  presiding  officer  will  annoimce 
any  further  procedural  rules  needed  for 
the  proper  conduct  of  the  hearing. 

V.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  proposed  regulatory  action 
has  been  determined  not  to  be  "a 
significant  regulatory  action"  under 
Executive  Order  12866,  "Regulatory 
Planning  and  Review,"  58  FR  51735 
(October  4, 1993).  Accordingly,  this 
action  was  not  subject  to  review  under 
that  Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(OMB). 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  preparation 
of  an  initial  regulatory  flexibility 
analysis  for  any  rule  that  by  law  must 
be  proposed  for  public  comment,  unless 
the  agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  This 
rulemaking  would  amend  10  CFR  part 
440  to  give  State  and  local  agencies 
additional  flexibility  in  addressing  the 
weatherization  needs  of  low-income 
citizens  and  to  make  other  changes 
designed  to  streamline  and  update 
DOE's  weatherization  assistance 
program.  The  proposed  rule  was 
developed  following  extensive 
consultation  with  State  and  local 
stakeholders,  and  DOE  does  not  think 
the  proposed  rule  would  have  any 
adverse  economic  impact  on  any  small 
governments,  organizations  or 
businesses.  Accordingly,  DOE  certifies 


that  the  nde,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  collection  of  information  is 
imposed  by  this  proposed  rule. 
Accordingly,  no  clearance  by  the  Office 
of  Management  and  Budget  is  required 
imder  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  etseq.). 

D.  Review  Under  the  National 
Environmental  Policy  Act 

This  proposed  rulemaking  has  been 
reviewed  according  to  the  requirements 
of  the  Department's  regulations  (10  CFR 
Part  1021)  implementing  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.  This  rulemaking 
would  amend  10  CFR  Part  440  to  give 
State  and  local  agencies  additional 
flexibility  in  addressing  the 
weatherization  needs  of  their  low- 
income  citizens  and  to  make  other 
changes  designed  to  streamline  and 
update  DOE's  weatherization  assistance 
program.  The  Department  has 
determined  that  this  proposed 
rulemaking  is  covered  by  the  Categorical 
Exclusion  in  paragraph  A5  to  subpart  D, 
10  CFR  Part  1021  (rulemaking 
interpreting  or  amending  an  existing 
regulation,  no  change  in  environmental 
effect.)  Accordingly,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
required. 

E.  Review  Under  Executive  Order  13132 

Executive  Order  13132  (64  FR  43255, 
August  10,  1999)  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policymaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today's  proposed  rule  and  has 
determined  that  it  does  not  preempt 
State  law  and  does  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132. 

F.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Civil  Justice 


Reform,"  61  FR  4729  (February  7, 1996). 
imposes  on  Federal  agencies  the  general 
duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  Section  3(b)  of 
Executive  Order  12988  specifically 
requires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation:  (1)  Clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
S]}ecifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simplification  and 
biuden  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  section  3(a)  and  section 
3(b)  to  determine  whether  they  are  met 
or  it  is  unreasonable  to  meet  one  or 
more  of  them.  DOE  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law,  this 
proposed  rule  meets  the  relevant 
standards  of  Executive  Order  12988. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  No.  104-4) 
requires  each  Federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  proposed  or 
final  rule  that  may  result  in  the 
expenditine  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  The  Act  also  requires  a 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  of  State,  local,  and  tribal 
governments  on  a  proposed  "significant 
intergovernmental  mandate,  "  and  it 
requires  an  agency  to  develop  a  plan  for 
giving  notice  and  opportunity  for  timely 
input  to  potentially  affected  small 
governments  before  establishing  any 
requirement  that  might  significantly  or 
uniquely  affect  small  governments.  The 
proposed  rule  published  today  does  not 
contain  any  Federal  mandate,  so  these 
requirements  do  not  apply. 

H.  Review  Under  jhe  Treasury  and 
General  Govenunent  Appropriations 
Act 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
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VI.  Other  Fede  ral  Agencies 

DOE  provide  d  draft  copies  of  the 
proposed  rule  o  the  Department  of 
Health  and  Hu  nan  Services'  Low- 
Income  Home  ijiergy  Assistance 
Program  and  tHe  Department  of 
Agriculture's  Banners  Home 
Administratioi .  We  have  received  no 
comments.  DO  i  also  provided  a  draft 
copy  to  the  Ad  ministrator  of  the 

Protection  Agency, 
of  the  Federal  Energy 
Administratioii  Act,  as  amended,  15 
U.S.C.  766.  Tht  Administrator  has  made 
no  comments. 

Vn.  The  Catalog  of  Federal  Domestic 
Assistance 
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Issued  in  Wasl  lington,  DC,  on  lanuary  18, 
2000. 

Dan  W.  Reicher, 

Assistant  Secreti  ry.  Energy  Efficiency  and 
Renewable  Eneq  y. 


set  forth  in  the 
proposes  to  amend  Part 
Code  of  Federal 
set  forth  below. 


PART  440— WEATHERIZATION 
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citation  for  part  440 
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e  IV,  Energy  Conservation 
^cf,  (42  U.S.C.  6861  et  seq.). 

of  Energy 
.(42  U.S.C.  7101  etseq.). 


2.  Section  4^0.1  is  revised  to  read  as 
follows: 


§440.1    Purpose  and  scope. 

This  part  implements  a 
weatherization  assistance  program  to 
increase  the  energy  efficiency  of 
dwellings  owned  or  occupied  by  low- 
income  persons,  reducing  their  toted 
residential  expenditures,  and  improve 
their  health  and  safety,  especially  low- 
income  persons  who  are  particularly 
vulnerable  such  as  the  elderly,  persons 
with  disabilities,  families  with  children, 
high  residential  energy  users,  and 
households  with  high  energy  burden. 

3.  In  §  440.3,  remove  the  definition  for 
"JTPA"  and  "Handicapped  Person"  and 
add  the  following  definitions  in 
alphabetical  order  to  read  as  follows: 

§440.3    Definitions. 

***** 

Balance  point  temperature  means  the 
outdoor  temperature  below  which  the 
furnace  of  a  dwelling  must  operate  to 
maintain  comfort  during  the  winter,  or 
above  which  the  air  conditioner  must 
operate  during  the  summer. 
*        *        *        *     '    * 

Electric  base-load  measures  means 
measures  which  address  the  energy 
efficiency  and  energy  usage  of  lighting 
and  appliances. 

***** 

High  residential  energy  user  means  a 
low-income  household  whose 
residential  energy  expenditiores  exceed 
the  median  level  of  residential 
expenditures  for  all  low-income 
households  in  the  State. 

Household  with  a  high  energy  burden 
means  a  low-income  household  whose 
residential  energy  burden  (residential 
expenditures  divided  by  the  aimual 
income  of  that  household)  exceeds  the 
median  level  of  energy  burden  for  all 
low-income  households  in  the  State. 
***** 

Persons  With  Disabilities  means  any 
individual — 

(1)  Who  is  a  handicapped  individual 
as  defined  in  section  7(6)  of  the 
Rehabilitation  Act  of  1973, 

(2)  Who  is  under  a  disability  as 
defined  in  section  1614(a)(3)(A)  or 
223(d)(1)  of  the  Social  Security  Act  or 
in  section  102(7)  of  the  Developmental 
Disabilities  Services  and  Facilities 
Construction  Act,  or 

(3)  Who  is  receiving  benefits  under 
chapter  11  or  15  of  title  38,  U.S.C. 
***** 

4.  Section  440.14  is  revised  to  read  as 
follows: 

§440.14    State  plans. 

(a)  Before  submitting  to  DOE  an 
application,  a  State  must  provide  at 
least  10  days  notice  of  a  hearing  to 
inform  prospective  subgrantees,  and 


must  conduct  one  or  more  public 
hearings  to  receive  comments  on  a 
proposed  State  plan.  The  notice  for  the 
hearing  must  specify  that  copies  of  the 
plan  are  available  and  state  how  the 
public  may  obtain  them.  The  State  must 
prepare  a  transcript  of  the  hearings  and 
accept  written  submission  of  views  and 
data  for  the  record. 

(b)  The  proposed  State  plan  miist: 

(1)  Identify  and  describe  proposed 
weatherization  projects,  including  a 
statement  of  proposed  subgrantees  and 
the  amount  each  will  receive; 

(2)  Address  the  other  items  contained 
in  paragraph  (c)  of  this  section;  and 

(3)  Be  made  available  throughout  the 
State  prior  to  the  hearing. 

(c)  After  the  hearing,  the  State  must 
prepare  a  final  State  plan  that  identifies 
and  describes: 

(1)  The  production  schedule  for  the 
State  indicating  projected  expenditures 
and  the  number  of  dwelling  units, 
including  previously  weatherized  units 
which  are  expected  to  be  weatherized 
annually  diuing  the  program  year; 

(2)  The  climatic  conditions  within  the 
State; 

(3)  The  type  of  weatherization  work  to 
be  done; 

(4)  An  estimate  of  the  amount  of 
energy  to  be  conserved; 

(5)  Each  area  to  be  served  by  a 
weatherization  project  within  the  State, 
and  must  include  for  each  area: 

(i)  The  tentative  allocation; 

(ii)  The  niunber  of  dwelling  units 
expected  to  be  weatherized  during  the 
program  year;  and 

(iii)  Sources  of  labor. 

(6)  How  the  State  plan  is  to  be 
implemented,  including: 

(i)  An  analysis  of  the  existence  and 
effectiveness  of  any  weatherization 
project  being  carried  out  by  a 
subgrantee; 

(ii)  An  explanation  of  the  method 
used  to  select  each  area  served  by  a 
weatherization  project; 

(iii)  The  extent  to  which  priority  will 
be  given  to  the  weatherization  of  single- 
family  or  other  high  energy-consiuning 
dwelling  units; 

(iv)  The  amoimt  of  non-Federal 
resources  to  be  applied  to  the  program; 

(v)  The  amount  of  Federal  resoiut;es, 
other  than  DOE  weatherization  grant 
funds,  to  be  applied  to  the  program; 

(vi)  The  amoimt  of  weatherization 
gremt  funds  allocated  to  the  State  luider 
this  part; 

(vii)  The  expected  average  cost  per 
dwelling  to  be  weatherized,  taking  into 
accoimt  the  total  number  of  dwellings  to 
be  weatherized  and  the  total  amoimt  of 
funds.  Federal  and  non-Federal, 
expected  to  be  applied  to  the  program; 
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(viii)  The  average  amount  of  the  DOE 
funds  specified  in  §  440.18(c)(1)  through 
(9)  to  be  applied  to  any  dwelling  unit; 

(ix)  The  average  amount  of  DOE  funds 
applied  to  any  dwelling  unit  for 
weatherization  materials  as  specified  in 
§  440.18(c)(1); 

(x)  The  procediues  used  by  the  State 
for  providing  additional  administrative 
funds  to  qualified  subgrantees  as 
specified  in  §  440.18(d); 

(xi)  Procedures  for  determining  the 
most  cost-effective  measures  in  a 
dwelling  unit; 

(xii)  The  definition  of  "low-income" 
which  the  State  has  chosen  for 
determining  eligibility  for  use  statewide 
in  accordance  with  §  440.22(a): 

(xiii)  The  definition  of  "children" 
which  the  State  has  chosen  consistent 
with  §440.3;  and 

(xiv)  The  amoimt  of  Federal  funds 
and  how  they  will  be  used  to  increase 
the  amoimt  of  weatherization  assistance 
that  the  State  obtains  from  non-Federal 
soiuces,  including  private  sources,  and 
the  expected  leveraging  effect  to  be 
accomplished. 

5.  Section  440.15  is  amended  by 
revising  paragraph  (a)(3)(iv)  as  follows: 

§440.15    Subgrantees. 

(a)*  *  * 

(3)*  *  * 

(iv)  The  ability  of  the  subgrantee  to 
secure  volunteers,  training  participants, 
public  service  employment  workers, 
and  other  Federal  or  State  training 
programs. 
*        *        *        *        * 

6.  Section  440.16  is  amended  by 
revising  paragraphs  (b)  and  (d)  to  read 
as  follows: 

§440.16    Minimum  program  requirements. 

***** 

(b)  Priority  is  given  to  identifying  and 
providing  weatherization  assistance  to: 

(1)  Elderly  persons; 

(2)  Persons  with  disabilities: 

(3)  Families  with  children; 

(4)  High  residential  energy  users;  and 

(5)  Households  with  a  hi^  energy 
burden. 
***** 

(d)  To  the  maximum  extent 
practicable,  the  grantee  will  secure  the 
services  of  volimteers  when  such 
personnel  are  generally  available, 
training  participants  and  public  service 
employment  workers,  other  Federal  or 
State  training  program  workerS;  to  work 
under  the  supervision  of  qualified 
supervisors  and  foremen; 
***** 

7.  In  §440.17  paragraph  (a) 
introductory  text  is  revised  and 
paragraphs  (b)  and  (c)  are  added  to  read 
as  follows: 


§  440.1 7    Policy  Advisory  Council. 

(a)  Prior  to  the  expenditine  of  any 
grant  funds,  a  State  policy  advisory 
council,  or  a  State  commission  or 
council  which  serves  the  same  functions 
as  a  State  policy  advisory  council,  must 
be  established  by  a  State  or  by  the 
Support  Office  Director  if  a  State  does 
not  participate  in  the  Program  which: 
***** 

(b)  Any  person  employed  in  any  State 
Weatherization  Program  may  also  be  a 
member  of  an  existing  commission  or 
coimcil,  but  must  abstain  from 
reviewing  and  approving  activities 
associated  with  the  DOE  Weatherization 
Assistance  Program. 

(c)  States  which  opt  to  utilize  an 
existing  commission  or  council  must 
certify  to  DOE,  as  a  part  of  the  annual 
application,  of  the  council's  or 
commission's  independence  in 
reviewing  and  approving  activities 
associated  with  the  DOE  Weatherization 
Assistance  Program. 

8.  Section  440.18  is  amended  by 
revising  paragraph  (a),  removing  the 
phrase  "and  (c)(15)"  in  the  introductory 
text  to  paragraph  fb)  and  in  paragraph 
(b)(2)(i);  revising  paragraph  (c)(6); 
adding  paragraph  (c)(16);  and  revising 
"September  30,  1985"  to  read 
"September  30,  1993"  in  paragraph 
(e)(2)(iii)  to  read  as  follows: 

§  440.1 8    Allowable  expenditures. 

(a)  States  must  spend  an  average  of  at 
least  40  percent  of  the  funds  provided 
them  for  weatherization  materials,  labor 
and  related  matters  listed  in  paragraphs 
(c)(1)  through  (9)  of  this  section.  DOE 
may  approve  a  State's  application  to 
waive  the  40  percent  requirement  imder 
§440.21. 
***** 

(c)*  *  * 

(6)  Purchase  or  annual  lease  of  tools 
and  equipment  and  the  annual  lease  of 
vehicles; 

***** 

(16)  The  cost  of  purchasing  vehicles, 
except  that  any  purchase  of  vehicles 
must  be  referred  to  DOE  for  prior 
approval  in  every  instance. 

*        *        *        *        * 

9.  Section  440.19  is  revised  to  read  as 
follows: 

§440.19    Labor. 

Payments  for  labor  costs  under 
§  440.18(c)(2)  must  consist  of: 

(a)  Payments  permitted  by  the 
Department  of  Labor  to  supplement 
wages  paid  to  training  participants, 
public  service  employment  workers,  or 
other  Federal  or  State  training  programs: 
and 

(b)  Payments  to  employ  labor  or  to 
engage  a  contractor  (particularly  a 


nonprofit  organization  or  a  business 
owned  by  disadvantaged  individuals 
which  perform  weatherization  services), 
provided  a  grantee  has  determined  an 
adequate  number  of  volimteers,  training 
participants,  public  service  employment 
workers,  or  other  Federal  or  State 
training  programs  are  not  available  to 
weatherize  dwelling  units  for  a 
subgrantee  under  the  supervision  of 
qualified  supervisors. 

10.  Section  440.21  is  revised  to  read 
as  follows: 

§  440.21     Weatherization  materials 
standards  and  energy  audit  procedures. 

(a)  Paragraph  (b)  of  this  section 
describes  the  required  standards  for 
weatherization  materials.  Paragraphs  (c) 
through  (g)  of  this  section  describe  the 
cost-effectiveness  tests  that 
weatherization  materials  must  pass 
before  they  may  be  installed  in  an 
eligible  dwelling  unit.  Paragraph  (h)  of 
this  section  lists  the  other  energy  audit 
requirements  that  do  not  pertain  to  cost- 
effectiveness  tests  of  weatherization 
materials.  Paragraphs  (i)  and  (j)  of  this 
section  describe  the  use  of  priority  lists 
and  lists  of  presumptively  cost-effective 
general  heat  waste  reduction  materials  > 
as  part  of  a  State's  energy  audit 
procedures.  Paragraphs  (k)  and  (1)  of  this 
section  explain  that  a  State's  energy 
audit  procedures,  priority  lists,  and  lists 
of  general  heat  waste  reduction 
materials  must  be  re-approved  by  DOE 
every  5  years. 

(bj  State  and  local  agencies  may  only 
purchase  weatherization  materials 
which  meet  or  exceed  standards 
prescribed  and  listed  in  Appendix  A  to 
this  part  with  funds  provided  under  this 
part.  However,  States  may  submit  to 
DOE  an  unlisted  material  for  review  and 
approval. 

fc)  Except  for  materials  to  eliminate 
heedth  and  safety  hazards  allowable 
under  §  440.18(c)(15),  each  individual 
weatherization  material  and  package  of 
weatherization  materials  installed  in  an 
eligible  dwelling  unit  must  be  cost- 
effective  by  meeting  a  savings-to- 
investment  ratio  that  is  greater  than  or 
equal  to  one.  The  savings-to-investment 
ratio  of  an  individual  weatherization 
material  or  package  of  weatherization 
materials  is  the  net  fuel  cost  savings 
over  the  lifetime  of  the  material(s), 
discounted  to  present  value,  divided  by 
the  material,  installation,  and  related 
costs  as  defined  in  paragraphs  (e)  and 
(g)  of  this  section. 

(d)  The  net  fuel  cost  savings  over  the 
lifetime  of  an  individual  weatherization 
material  or  package  of  weatherization 
materials  must  be  discounted  using  the 
DOE  discount  rate  from  the  Annual 
Supplement  to  NIST  Handbook  135, 
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Energy  Price  Id  dices  and  Discount 
Factors  for  Life  -Cycle  Cost  Analysis 
{NISTIR  85-32  '3-14).  The  discount  rate 
and  regional  fu  si  cost  adjustment  rates/ 
indices  provide  id  in  the  annual 
supplement  mast  be  used  in  accordance 
with  the  procedures  in  NIST  Handbook 
135,  Life-Cycle  Costing  Manual  for  the 
Federal  Energy  Management  Program. 
The  lifetime  of  materials  must  not 
exceed  the  rem  lining  useful  life  of  the 
dwelling.  In  th(  (ir  computation  of 
savings-to-inve  stment  ratios,  States: 

(1)  May  keep  the  discount  rate 
constant  up  to  >  years  and  may  use  a 
reasonably  higl  ler  real  discount  rate 
subject  to  a  cei  ing  of  10  percent  and  a 
floor  of  3  perce  at; 

(2)  May  keep  the  fuel  cost  adjustment 
rates/indices  c(  nstant  up  to  5  years;  and 

(3)  Must  use  igures  for  the  lifetime  of 
the  materials  ai  id  for  the  cost  of 
materials  and  c  ost  of  the  installation  of 
the  materials  tl  at  are  generally  accepted 
in  the  relevant  Tade. 

(e)  In  calcula  ting  the  savings-to- 
investment  rati  3  of  an  individual 
weatherization  material,  the 
denominator  m  ust  include  the  costs  for 
materials,  laboi ,  and  on-site  supervisory 
persoimel  to  be  claimed  as  allowable 
under  §  440.18  c)(l).  (2),  and  (7).  and 
any  other  signi  leant,  related  cost  that  a 
State  requires  t  j  be  included. 

(f)  The  energ !  audit  procedures  must 
assign  prioritie ;  among  individual 
weatherization  materials  in  descending 
order  of  their  si  ivings-to-investment 
ratios  accordin ;  to  paragraphs  (c) 
through  (e)  of  t  us  section  after: 

(1)  Adjusting  those  savings-to- 
investment  rati  os  for  interaction 
between  architsctural  and  mechanical 
weatherization  materials  by  using 
generally  accef  ted  engineering  methods 
to  decrease  the  estimated  fuel  cost 
savings  for  a  lo  wer  priority 
weatherization  material  in  light  of  fuel 
cost  savings  foi  a  related  higher  priority 
weatherization  material;  and 

(2)  Eliminatiig  any  weatherization 
material  if  its  s  ivings-to-investment 
ratio,  as  adjusted  under  paragraph  (f)(1) 
of  this  section,  is  less  than  one. 

(g)  In  calcula  ting  the  savings-to- 
investment  rati  o  of  a  package  of 
weatherization  materials  to  be  installed 
in  an  eligible  d  ivelling  imit,  the 
denominator  n:  ust  include  the  costs  for 
materials,  laboi ,  on-site  supervisory 
personnel,  and  incidental  repairs  to  be 
claimed  as  alio  livable  under 

§  440.18(c)(1),  2),  (7),  and  (9),  and  any 
other  significant,  related  cost  that  a 
State  requires  to  be  included.  To  ensure 
that  the  total  c<  mservation  investment  in 

has  a  positive  rate  of 
retiuTi,  the  numerator  of  the  overall 
savings-to-inve  stment  ratio  must 


include  the  cimiulative  net  fuel  cost 
savings  of  all  weatherization  materials 
installed  in  the  dwelling  unit, 
discounted  to  present  value  according  to 
paragraphs  (c)  and  (d)  of  this  section 
and  adjusted  for  interaction  among 
energy  efficiency  measures,  if  any, 
according  to  paragraph  (f)  of  this 
section. 

(h)  The  energy  audit  procediues  also 
must — 

(1)  Compute  the  cost  of  fuel  saved  per 
year  by  taking  into  account  the  climatic 
data  of  the  area  of  where  the  dwelling 
unit  is  located,  where  the  balance  point 
temperature(s)  of  the  dwelling  unit 
represents  conditions  when  operation  of 
heating  or  cooling  equipment  is 
required  to  maintain  comfort,  and  must 
otherwise  use  reasonable  energy 
estimating  methods  and  assiunptions; 

(2)  Determine  existing  energy  use  and 
energy  requirements  of  the  dwelling 
unit  from  actual  energy  bills  or  by 
generally  accepted  engineering 
calculations; 

(3)  Address  significant  heating  and 
cooling  needs; 

(4)  Make  provision  for  the  use  of 
advanced  diagnostic  and  assessment 
techniques  which  DOE  has  determined 
are  consistent  with  soimd  engineering 
practices; 

(5)  Identify  health  and  safety  hazards 
to  be  abated  with  DOE  funds  in 
compliance  with  the  State's  DOE- 
approved  health  and  safety  procedures 
under  §  440.16(h); 

(6)  Treat  the  dwelling  unit  as  a  whole 
system  by  examining  its  heating  and 
cooling  system,  its  air  exchange  system, 
and  its  occupants'  living  habits  and 
needs,  and  making  necessary 
adjustments  to  the  priority  of 
weatherization  materials  with  adequate 
documentation  of  the  reasons  for  such 
an  adjustment;  and 

(7)  Be  specifically  approved  by  DOE 
for  use  on  each  major  dwelling  tjrpe 
covered  by  the  State's  weatherization 
program  in  light  of  the  varying  energy 
audit  requirements  of  different  dwelling 
types  including  single-family  dwellings, 
multi-family  buildings,  and  mobile 
homes. 

(i)  For  similar  dwelling  luiits  without 
unusual  energy-consuming 
characteristics,  energy  audits  may  be 
accomplished  by  using  a  priority  list 
developed  by  conducting,  in 
compliance  with  paragraphs  (b)  through 
(h)  of  this  section,  site-specific  energy 
audits  of  a  representative  subset  of  these 
dwelling  units.  For  DOE  approval. 
States  must  describe  how  the  priority 
list  was  developed,  how  the  subset  of 
similar  homes  was  determined,  and 
circiunstances  that  will  require  site- 
specific  audits  rather  than  the  use  of  the 


priority  lists.  States  also  must  provide 
the  input  data  and  list  of  weatherization 
measures  recommended  by  the  energy 
audit  software  or  manual  methods  for 
several  dwelling  units  from  the  subset  of 
sinailar  imits. 

(j)  Subject  to  DOE  approval,  a  State 
may  use  as  a  part  of  an  energy  audit  a 
list  of  presumptively  cost-effective 
general  heat  waste  reduction 
weatherization  materials.  States  must 
show  these  materials  are  cost-effective 
in  typical  dwelling  units  for  major 
dwelling  unit  types  in  the  State  based 
on  documentation  of  analytic  reports, 
published  articles,  sample  energy 
calculations,  or  a  representative  number 
of  site-specific  energy  audits.  States 
must  also  describe  the  circumstances 
under  which  such  materials  may  be 
presumed  cost-effective  without  need 
for  further  site-specific  audit 
justification. 

(k)  States  must  resubmit  their  energy 
audit  procedures  to  DOE  for  approval 
every  5  years  including  the  current 
version  of  the  energy  audit  software  or 
manual  methods  used  by  the  State.  New 
versions  of  energy  audit  software  or 
manual  methods  released  after  State- 
specific  DOE  approval,  other  than  the 
National  Energy  Audit  (NEAT)  and  the 
Mobile  Home  Energy  Audit  (MHEA) 
developed  by  DOE,  must  be  re-approved 
by  DOE  before  adoption  by  a  State. 

(1)  Priority  lists  and  lists  of  general 
heat  waste  reductiomnaterials 
developed  in  accordance  with 
paragraphs  (i)  and  (j)  of  this  section,  if 
applicable,  must  also  be  resubmitted  to 
DOE  for  approval  every  5  years.  Priority 
lists  and  lists  of  general  heat  waste 
reduction  materials  must  be  revalidated 
by  conducting  a  representative  sample 
of  site-specific  energy  audits  with  the 
version  of  energy  audit  software  or- 
manual  methods  that  the  State  submits 
for  DOE  approval  in  accordance  with 
paragraph  (k)  of  this  section. 

11.  Section  440.22  is  amended  by 
revising  paragraph  (b)(2)  introductory 
text  to  read  as  follows: 

§440.22    Eligible  dwelling  units. 

***** 

(b)  *  *  * 

(2)  Not  less  than  66  percent  (50 
percent  for  duplexes  and  four-unit 
buildings,  and  certain  eligible  types  of 
large  multi-family  buildings  )  of  the 
dwelling  units  in  the  building: 
***** 
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DEPARTMENT]  OF  EDUCATION 

[CFOA  No.  84.31  (B] 

Even  Start  Sta^wide  Family  Literacy 
Initiative  Grantp 


agency: 
action:  Notice 
stage  of  applic: 
under  the  Even 
Literacy 
fiscal  year  199^ 
regarding 
grants. 


Department  of  Education. 
3f  deadline  for  third 
^ions  for  assistance 
Start  Statewide  Family 
Initiative  grant  authority  for 
and  infonnation 
certain  cost  issues  for  those 


summary:  The  !  lecretary  of  Education 
announces  a  th  rd  stage,  and  deadline 
for  that  third  st  ige,  for  States  to  apply 
for  a  fiscal  year  (FY)  1999  new  award 
under  the  Even  Start  Statewide  Family 
Literacy  Initiati  ve  grant  authority.  The 
Secretary  also  {  rovides  information 
about  the  authc  rization  of  certain  pre- 
award  costs  for  grant  recipients,  and  the 
applicability  of  the  waiver  authority 
under  section  14401  of  the  Elementary 
and  Secondary'  [Education  Act  (ESEA)  to 
the  requirement  that  only  non-Federal 
funds  be  used  as  matching  resources  for 
the  grant.         J 

Eligible  Applicants:  One  State  office 
or  agency  from  each  State,  the  District 
of  Colimibia,  ar  d  Puerto  Rico,  provided 
that  the  applies  nt  jurisdiction  did  not 
receive  an  awajd  of  funds  in  the  second 
stage  of  this  FY  1999  competition. 

Deadline  for '  Transmittal  of 
Applications  in  Third  Stage  of 
Competition:  T  le  deadline  for  State 
offices  and  agencies  to  submit  their 
Even  Start  Statewide  Family  Literacy 
Initiative  applii  :ations  for  the  third  stage 
of  this  grant  competition  is  March  31, 
2000. 

Available  Fu.  ids;  The  Secretary 
estimates  that  t  lere  will  be  $2,039,499 
available  for  av  ards  in  the  third  stage  of 
this  FY  1999  cc  mpetition. 

Matching  and  Use  of  Fund 
Requirements:  K  State  receiving  a  grant 
for  an  Even  Start  Statewide  Family 
Literacy  Initiative  must  make  available 
non-Federal  contributions  (cash  or  in- 
kind)  in  an  amoimt  at  least  equal  to  the 
Federal  funds  awarded  under  the  grant. 
These  non-Fedfral  contributions  may  be 
from  State  or  local  resources,  or  both. 
Grantees  may  c  ot  use  grant  funds  for 
indirect  costs,  either  as  a  direct  charge 
or  as  part  of  th0  matching  requirement. 

Estimated  Nimber  of  Awtuxis  During 
Second  and  Tmrd  Stages  of 
Competition:  second  stage — 28;  third 
stage — 6-10.  (No  States  qualified  for 


awards  during 
competition.) 

Note:  The  Department 
estimates  in  this 


iie  first  stage  of  this 


is  not  bound  by  any 
notice.  The  Secretary 


originally  estimated  a  total  of  between  40-52 
awards,  with  an  estimated  average  size  for  an 
award  of  $186,000  in  Federal  funds.  No  states 
qualified  for  awards  during  the  first  stage  of 
the  competition.  The  Secretary  anticipates 
awarding  funds  to  28  recipients  during  the 
second  stage  of  competition.  Based  upon 
these  awards,  the  Secretary  revises  the 
estimate  of  the  number  of  total  awards  to  34— 
38  awards  for  FY  1999,  with  an  estimated  6- 
10  awards  during  the  third  stage  of  the 
competition. 

Project  Period:  24  months  (comprised 
of  two  one-year  budget  periods). 

Application,  Absolute  Priority,  and 
Selection  Criteria:  The  Department  will 
use  the  same  application  (including  the 
absolute  priority  and  selection  criteria) 
that  it  used  for  the  first  two  stages  of  this 
competition.  That  application,  entitled 
"Notice  inviting  State  applications  for 
new  awards  for  fiscal  year  (FY)  1999 
funds  for  Even  Start  Statewide  Family 
Literacy  Initiative  grants,"  was 
published  in  the  Federal  Register  on 
February  24, 1999,  at  64  FR  9229.  In 
addition,  the  Notice  of  Final  Priority  for 
Fiscal  Year  1999,  published  in  the 
Federal  Register  on  February  24,  1999, 
at  64  FR  9228,  will  apply  to  this  third 
stage.  You  may  obtain  a  copy  of  that 
application  and  Notice  of  Final  Priority 
for  Fiscal  Year  1999  from  the  contact 
person  listed  below.  The  application 
and  notice  of  final  priority  also  are 
available  in  the  Department's  on-line 
library  at  http://www.ed.gov/ 
GrantApps/#84.314B. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  further  information,  or  a  copy  of 
the  application  and  Notice  of  Final 
Priority,  contact  Tanielle  Johnson, 
Compensatory  Education  Programs, 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW, 
Washington,  DC  20202-6132;  telephone 
(202)  205-9588;  or  Email  tanielle— 
jobnson@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339.  Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  The 
Department  pubhshed  the  FY  1999 
notice  inviting  applications  for  Even 
Start  Statewide  Family  Literacy 
Initiative  competitive  grants  in  the 
Federal  Register  on  February  24, 1999 
(64  FR  9229),  and  published  a  Notice  of 
Final  Priority  for  those  grants  at  the 
same  time  (64  FR  9228).  The  notice 
inviting  applications  established  two 


opportunities  for  States  to  submit  their 
applications — a  first  stage  deadline  of 
February  24,  1999,  and  a  second  stage 
deadline  of  August  20,  1999,  which  was 
extended*to  October  15,  1999,  in  the 
Federal  Register  on  June  25,  1999  (64 
FR  34225)  to  give  States  additional  time 
to  prepare  their  applications.  This 
notice  establishes  a  third  opportunity 
for  States  that  have  not  received  a  grant 
in  this  competition  to  submit 
applications.  The  third  stage  deadline  is 
March  31,  2000. 

The  Department  recognizes  that  it 
takes  States  a  significant  amount  of  time 
to  form  the  required  consortiimi  of 
State-level  programs  and  build  the 
strong  working  collaborations  that  they 
need  to  plan  a  high-quality  statewide 
family  literacy  initiative  that 
realistically  addresses  a  State's  unique 
educational  needs.  Some  States  have 
advised  the  Department  that  they  have 
convened  their  consortia,  are 
developing  those  collaborations,  and 
have  been  actively  planning  their 
initiatives  for  a  number  of  months,  but 
that  they  were  not  able  to  prepare  their 
applications  completely  by  the  deadline 
for  the  second  round.  Other  States 
applied  for  funds  in  the  second  stage  of 
this  competition,  but  did  not  receive  an 
average  score  of  70,  which  the 
Department  established  as  the  minimimi 
score. 

The  Secretary  believes  that  States  may 
benefit  from  additional  technical 
assistance  on  developing  strong 
proposals  to  strengthen  and  expand 
family  literacy  services  in  their  States. 
In  addition,  these  States  will  be  able  to 
benefit  fi'om  technical  assistance  on 
meeting  the  absolute  priority  in  the 
application,  under  which  applicants  ^ 
must  address  the  new  statutory 
requirement  in  the  Even  Start  law  to 
develop  performance  indicators  to 
measure  adult  and  child  outcomes. 
Development  of  these  performance 
indicators  is  not  only  required  by  the 
Even  Start  law,  but  is  an  important  part 
of  a  State's  family  literacy 
accountability  system. 

Sufficient  funds  will  remain  after 
awards  are  made  in  the  second  stage  of 
this  competition  for  a  small  number  of 
additional  States  vnth  high-quality 
applications  to  receive  awards.  These 
grants  can  be  an  important  catalyst  and 
resource  in  helping  States  strengthen 
and  expand  family  literacy  services,  and 
develop  a  coordinated  system  of 
performance  indicators  for  adults  and 
children  receiving  family  literacy 
services.  Therefore,  the  Department 
announces  a  third  opportimity  for  States 
to  submit  their  applications  under  this 
competition  for  FY  1999  funds.  The 
Secretary  encourages  States  that  have 
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not  yet  received  a  grant  in  this 
competition  to  apply  for  these 
collaboration  funds  to  strengthen  and 
expand  family  literacy  services  in  their 
States. 

Technical  assistance 

The  Department  provided  a  variety  of 
technical  assistance  opportunities  to  all 
States  following  the  first  stage  of  this 
competition.  That  technical  assistance, 
in  which  many  States  participated, 
included:  application  preparation 
workshops,  distribution  of  detailed 
written  application  preparation 
guidance,  on-site  assistance,  individual 
telephone  consultations  with 
contractors,  and  review  and  comment 
by  contractors  on  draft  applications.  The 
Department  offered  these  types  of 
technical  assistance  to  all  States,  and 
informed  those  States  that  the  provision 
of  this  assistance  did  not  ensure  the 
applicant  of  funding  nor  bind  the 
Department  to  funding  any  draft 
proposal.  The  Department  advised 
applicants  that  the  actual  funding  of 
their  proposals  would  be  based  upon 
the  evaluation  of  those  proposals  by  a 
panel  of  experts  based  on  the  selection 
criteria  and  procedures  published  in  the 
original  notice  inviting  grant 
applications.  The  Department  intends  to 
provide  technical  assistance 
opportimities  to  all  States  that  wish  to 
apply  in  the  third  stage  of  this 
competition. 

Cost  issues  * 

On  June  25, 1999,  the  Department 
published  a  notice  in  the  Federal 
Register,  64  FR  34225,  that  included  the 
following  information  about  cost  issues 
for  these  grants. 

Pre-award  costs 

The  Department's  regulations  edready 
authorize  grant  recipients  to  inciir 
allowable  pre-award  costs  up  to  90 
calendar  days  before  the  grant  award  (34 
CFR  75.263  and  74.25(e)(1)).  In 
addition,  for  this  competition,  the 


Secretary  will  authorize  grant  recipients 
to  use  grant  funds  to  pay  certain  pre- 
award  costs  incurred  more  than  90  days 
before  the  date  of  the  grant  award  but  no 
earlier  than  the  date  of  the  initial  notice 
inviting  grant  applications  (February  24, 
1999).  Those  authorized  pre-award  costs 
are  the  necessary  and  reasonable  costs 
to  establish,  convene,  and  facilitate  the 
required  consortium's  work  in  creating 
the  plan  for  the  proposed  statewide 
family  literacy  initiative.  States  incur  all 
pre-award  costs  at  their  own  risk,  in  that 
the  Secretary  is  under  no  obligation  to 
reimburse  these  costs  if  for  any  reason 
the  State  does  not  receive  an  award  or 
receives  an  award  that  is  less  than 
anticipated  and  inadequate  to  cover 
these  costs. 

Waiver  applicability 

A  State  that  receives  a  grant  for  an 
Even  Start  Statewide  Family  Literacy 
Initiative  must  contribute  em  amount 
from  non-Federal  soiu-ces,  in  cash  or  in 
kind,  at  least  equal  to  the  Federal  funds 
awarded  under  the  grant.  Drawing  on 
non-Federal  contributions  is  important 
to  building  successful  collaborative 
statewide  efforts  to  strengthen  and 
expand  family  literacy  services. 
However,  identifying  sufficient 
resources  to  meet  this  requirement  may 
be  difficult  in  some  instances.  In  those 
cases,  if  the  State  educational  agency 
(SEA)  is  the  applicant  State  office  or 
agency,  the  SEA  may  request  from  the 
Secretary  a  waiver  under  section  14401 
of  the  ESEA  of  the  requirement  that  only 
non-Federal  funds  may  be  used  to 
match  the  Federal  award.  Such  a 
waiver,  if  approved,  would  allow  that 
State  to  use  Federal  resources  (such  as 
Head  Start,  Title  I,  Adult  Education  Act, 
Individuals  with  Disabilities  Education 
Act,  and  State  grants  under  the  Reading 
Excellence  Act),  in  addition  to  non- 
Federal  resources,  to  meet  the  matching 
requirement. 

Any  waiver  request  must  meet  the 
required  criteria  in  section  14401  by. 


among  other  things,  identifying  how  the 
waiver  would  contribute  to 
improvements  in  teaching  and  learning. 
Applicants  seeking  a  waiver  of  the 
requirement  for  non-Federal  matching 
resources  should  include  their  wauver 
request  with  their  application.  To  . 

receive  assistance  concerning  a  waiver 
request,  potential  waiver  applicants  may 
call  the  Department's  Waiver  Assistance 
Line  at  (202)  401-7801  or  1-800-USA- 
LEARN,  or  the  program  contact  above. 
Waiver  guidance,  including  information 
about  preparing  a  request,  is  also 
available  in  the  Department's  on-line 
library  at  http://ww\y.ed.gov/flexibility. 

Electronic  Access  to  this  Document 

The  official  version  of  this  document 
is  the  document  published  in  the 
Federal  Register.  Free  Internet  access  to 
the  official  edition  of  the  Federal 
Register  and  Code  of  Federal 
Regulations  is  available  on  GPO  Access 
at:  http://wrwrw.access.gpo.gov/nara/ 
index.html. 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites:  http://ocfo.ed.gov/fedreg.htm  or 
http://vvrww.ed.gov/news.html  To  use 
the  pdf,  you  must  have  the  Adobe 
Acrobat  Reader  Program,  which  is 
available  free  at  either  of  the  previous 
sites.  If  you  have  questions  about  using 
the  pdf,  call  the  U.S.  Government 
Printing  Office  toll  free  at  1-888-293- 
6498. 

Program  Authority:  20  U.S.C.  6362(c). 

Dated:  )anuary  20,  2000. 
Michael  Cohen, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  Oa-1742  Filed  1-25-00;  8:45  am) 
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GENERAL  SERt^lCES 
AOMINISTRATI  [>N 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINBTRATION 

48  CFR  Parts  1  land  52 

[FAR  Case  1999-410] 
PIN  9000-AI66 

Federal  Acquisition  Regulation;  FAR 
Drafting  Princii^les 

AGENCIES:  Depanment  of  Defense  (DoD), 
General  Servicep  Administration  (GSA), 
and  National  A(  ironautics  and  Space 
Administration  (NASA). 
ACTION:  Propose  d  rule. 


summary:  The  (  ivilian  Agency 
Acquisition  Coi  mcil  and  the  Defense 
Acquisition  Rej  ulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR). 
The  proposed  n  de  adds  FAR  drafting 
principles  to  en  lance  a  common 
understanding  tithe  regulation  among 
all  members  of  i  he  acquisition  team  and 
other  users. 

DATES:  Intereste  d  parties  should  submit 
conmients  in  wi  iting  on  or  before  March 
27,  2000,  to  be  (  onsidered  in  the 
formulation  of  i  final  rule. 
ADDRESSES:  Int«  rested  parties  should 
submit  written  comments  to:  General 
Services  Admir  istration,  FAR 
Secretariat  (MV  ^S),  1800  F  Street,  NW, 
Room  4035,  AT  FN:  Laurie  Duarte, 
Washington,  DC  20405. 

Address  e-ma  il  comments  submitted 
via  the  Internet  to:  farcase.1999- 
610@gsa.gov. 

Please  submi  comments  only  and  cite 
FAR  case  1999-  610  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INI»ORMATtON  CONTACT:  The 


FAR  Secretarial 


Building,  Wash  ngton,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  sti  itus  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Ral  )h  De  Stefano, 
Procurement  A  lalyst,  at  (202)  501- 
1758.  Please  citB  FAR  case  1999-610. 


SUPPLEMENTARY 


and 


A.  Background 

FAR  Parts  1 
enhance  a  comtion 
how  the  Federa 
is  drafted.  The 
drafting  princi 
amends  FAR  1 


Room  4035,  GS 


information: 


52  are  amended  to 

understanding  of 

Acquisition  Regulation 

roposed  rule  adds 

es  in  section  1.108  and 

1105-2,52.101,52.104, 


i{  1 


52.105,  and  52.200  to  reflect  current 
FAR  drafting  conventions. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  dated 
September  30, 1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  because  the 
rule  only  addresses  drafting  principles 
and  does  not  impose  any  additional 
requirements  on  Govenunent  offerors  or 
contractors.  Therefore,  we  have  not 
prepared  an  Initial  Regulatory 
Flexibility  Analysis.  We  invite 
comments  firom  small  businesses  and 
other  interested  parties.  The  Councils 
will  consider  comments  from  small 
entities  concerning  the  affected  FAR 
subparts  in  accordance  with  5  U.S.C. 
610.  Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601  et  seq.  (FAR  case  1999-610), 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Mamagement 
and  Budget  luider  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Parts  1  and 
52 

Government  procurement. 

Dated:  January  21,  2000. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  that  48  CFR  parts  1  and  52  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  1  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Amend  section  1.105-2  by  revising 
pairagraphs  (a)  and  (b)(2)  to  read  as 
follows: 

1 .1 05-2    Arrangement  of  regulations. 

(a)  General.  The  FAR  is  divided  into 
subchapters,  parts  (each  of  which  covers 
a  separate  aspect  of  acquisition), 
subparts,  sections,  and  subsections. 

(b)  *  *  * 


(2)  Subdivisions  below  the  srction  or 
subsection  level  consist  of  parenthetical 
alphanumerics  using  the  following 
sequence:  (a)(l)(i)(A)(l)(i). 

3.  Add  section  1.108  to  read  as 
follows: 

1.108    FAR  conventions. 

The  following  conventions  provide 
guidance  for  interpreting  this  FAR 
regulation: 

(a)  Words  and  terms.  Definitions  in 
part  2  apply  to  the  entire  regulation 
unless  specifically  defined  in  another 
part,  subpart,  section,  provision,  or 
clause.  Words  or  terms  defined  in  a 
specific  part,  subpart,  section, 
provision,  or  clause  have  that  meaning 
when  used  in  that  part,  subpart,  section, 
provision,  or  clause.  Undefined  words 
retain  their  common  dictionary 
meaning. 

(b)  Delegation  of  authority.  Each 
authority  is  delegable  unless  specifically 
stated  otherwise  (see  1.102— 4(b)). 

(c)  Dollar  thresholds.  Unless 
otherwise  specified,  a  specific  dollar 
threshold  for  the  pxupose  of 
applicability  is  the  final  anticipated 
dollar  value  of  the  action,  including  the 
dollar  value  of  all  options.  If  the  action 
establishes  a  maximum  quantity  of 
supplies  or  services  to  be  acquired  or 
establishes  a  ceiling  price  or  establishes 
the  final  price  to  be  based  on  futiu^ 
events,  the  final  anticipated  dollar  value 
must  be  the  highest  final  priced 
alternative  to  the  Government, 
including  the  dollar  value  of  all  options. 

(d)  Application  of  FAR  changes. 
Unless  otherwise  specified — 

(1)  FAR  changes  apply  to  solicitations 
issued  on  or  after  the  effective  date  of 
the  published  change;  and 

(2)  Contracting  officers  may,  at  their 
discretion,  include  the  changes  in  any 
existing  solicitation,  and,  with 
appropriate  consideration,  any  contract. 

(e)  Statutory  citations.  Statutory 
citations  in  this  regulation  include  all 
applicable  amendments,  unless 
otherwise  stated. 

(f)  Imperative  sentences.  When  an 
imperative  sentence  directs  action,  the 
contracting  officer  is  responsible  for  the 
action  unless  another  party  is  expressly 
cited. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Amend  section  52.101  in  pairagraph 
(a)  by  revising  the  definition 
"Substantially  as  follows";  and  by 
revising  paragraph  (d)  to  read  as 
follows: 

52.101    Using  part  52. 

(a)  *   *   * 
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Substantially  as  follows  or 
substantially  the  same  as,  when  used  in 
the  prescription  of  a  provision  or  clause, 
means  that  authorization  is  granted  to 
prepare  and  utilize  a  variation  of  that 
provision  or  clause  to  accommodate 
requirements  that  are  peculiar  to  an 
individual  acquisition.  Any  variation 
must  include  the  salient  features  of  the 
FAR  provision  or  clause,  and  must  be 
consistent  with  the  intent,  principle, 
and  substance  of  the  FAR  provision  or 
clause  or  related  coverage  of  the  subject 
matter. 
***** 

(d)  Introductory  text.  Within  subpart 
52.2,  the  introductory  text  of  each 
provision  or  clause  includes  a  cross- 
reference  to  the  location  in  the  FAR 
subject  text  that  prescribes  its  use. 


5.  Amend  section  52.104  by  revising 
paragraph  (a)  to  read  as  follows: 

52.104    Procedures  for  modifying  and 
completing  provisions  and  clauses. 

(a)  The  Contracting  Officer  must  not 
modify  provisions  and  clauses  unless 
the  FAR  authorizes  their  modification. 
For  example — 

(1)  "The  Contracting  Officer  may  use 
a  period  shorter  than  60  days  (but  not 
less  than  30  days)  in  paragraph  (x)  of  the 
clause";  or 

(2)  "The  contracting  officer  may 
substitute  the  words  'task  order'  for  the 
word  'Schedule'  wherever  that  word 
appears  in  the  clause." 

***** 

6.  Amend  section  52.105  by  revising 
paragraph  (a)  to  read  as  follows: 


52.105    Procedures  for  using  alternates. 

(a)  The  FAR  accommodates  a  major 
variation  in  a  provision  or  clause  by  use 
of  an  alternate.  The  FAR  prescribes 
alternates  to  a  given  provision  or  clause 
in  the  FAR  subject  text  where  the 
provision  or  clause  is  prescribed.  The 
alternates  to  each  provision  or  clause 
are  tided  "Alternate  I,"  "Alternate  II," 
"Alternate  III,"  etc.         • 
***** 

7.  Revise  section  52.200  to  read  as 
follows: 

52.200    Scope  of  subpart 

This  subpart  sets  forth  the  text  of  all 
FAR  provisions  and  clauses  (see 
52.101(b)(1)),  and  gives  a  cross-reference 
to  the  location  in  the  FAR  that 
prescribes  its  use. 

[FR  Doc.  00-1853  Filed  1-25-00;  8:45  am] 
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REMINDERS 

The  Items  in  thi;^  list  were 
editorially  compilfed  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  Mgal 
significance. 


RULES  GOIN(i 

EFFECT 

2000 


JANL  ARY 


INTO 
26, 


AGRICULTURE 
DEPARTMENT 
Food  and  Nutriton  Service 
Child  nutrition  prjgrams: 
Child  and  adujl  care  food 
program — 
Meal  pattern 
requiremei  its;  overclaim 
authority  « nd  technical 
changes:  >ublished  12- 
27-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Magnuson-Ste' 'ens  Act 
provisions — 
Foreign  fishiig; 
transshipment  permits; 
published  1-26-00 

HEALTH  AND  ti  UMAN 
SERVICES  DEPJARTMENT 
Food  and  Drug 
Administration  | 
Animal  drugs,  fe^ds.  and 

related  produces: 

Ractopamine  jiydrochloride; 
published  1-p6-00 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT  I 

HUD-owned  pro|)ertie8: 
Up-front  grant!  t  and  loans  in 
disposition  (f  multifamily 
projects;  published  12-27- 
99 
NATIONAL  CRI  DIT  UNION 
ADMINISTRATI<»N 
Credit  unions: 
Organization  snd 
operations— 
Low-income  designated 
credit  unions;  secondary 
capital  aox)unts; 
published  12-27-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Avlatioi 
Administration 

Class  D  airspaoi;  published  1- 

26-00 
TREASURY  DE 'ARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Business  exp<!nses: 
substantlati<in;  published 
1-26-00 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in — 
Michigan  et  al.;  comments 
due  by  2-4-00;  published 
1-5-00 
Sheep  and  lamb  promotion 
and  research;  comments 
due  by  2-1-00;  published  1- 
12-00 
Tobacco  inspection: 
Buriey  tobacco;  moisture 
testing;  comments  due  by 
1-31-00;  published  12-2- 
99 

AGRICULTURE 
DEPARTMENT 

Forest  Service 

National  Forest  System  land 
and  resource  management 
planning;  comments  due  by 
2-3-00;  published  12-16-99 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspections: 
Inspection  services — 
Retail  operations 
exemption  from 
requirements;  comments 
due  by  2-3-00; 
published  1-4-00 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Chemical  Weapons 
Convention  regulations; 
implementation;  comments 
due  by  1-31-00;  published 
12-30-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Critical  habitat  designation — 
Johnson's  seagrass; 
comments  due  by  2-2- 
00;  published  1-3-00 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  2-4- 
00;  published  12-21-99 
Magnuson-Stevens  Act 
provisions — 

Pacific  Coast  groundfish; 
annual  specifications 


and  management  . 

measures;  comments 

due  by  2-3-00; 

published  1-4-00 
Norttieastem  United  States 
fisheries — 
Atlantic  mackerel,  squid, 

and  butterfish; 

comments  due  by  2-4- 

00;  published  1-5-00 
Atlantic  surf  clams,  ocean 

quahogs,  and  Maine 

mahogany  quahogs; 

fishing  quotas; 

comments  due  by  2-3- 

00;  published  1-4-00 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries- 
Gray's  Reef  National 

Marine  Sanctuary,  GA; 

management  plan/ 

regulations  review; 

comments  due  by  2-1- 

00;  published  11-19-99 
Gray's  Reef  National 

Marine  Sanctuary,  GA; 

management  plan/ 

regulations  review; 

scoping  meetings; 

comments  due  by  2-1- 

00;  published  12-27-99 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

AmeriCorps  education  awards; 
comments  due  by  1-31-00; 
published  12-1-99 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  prograno— 
Retiree  Dental  Program; 
expansion  of  dependent 
eligibility;  comments  due 
by  1-31-00;  published 
12-1-99 
Federal  Acquisition  Regulation 
(FAR): 

Davis-Bacon  Act; 
constmction  contract  wage 
determination  options; 
comments  due  by  2-1-00; 
published  12-3-99 
Veterans'  employment; 
comments  due  by  2-1-00; 
published  12-3-99 
Yugoslavia  and  Afghanistan: 
acquisition  restrictions; 
comments  due  by  1-31- 
00;  published  12-1-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Perchloroethylene  emissions 
from  dry  cleaning 
facilities- 
Florida;  comments  due  by 
1-31-00;  published  12- 
28-99 


Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Commercial  and  industrial 
solid  waste  incineration 
units;  comments  due  by 
1-31-00;  published  11-30- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
2-2-00;  published  1-18-00 
Illinois;  comments  due  by  2- 

2-00;  published  1-3-00 
Montana;  comments  due  by 

2-2-00;  published  1-3-00 
New  York;  comments  due 
by  2-4-00;  published  1-5- 
00 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
N-acyl  sarcosines  and 
sodium  N-acyl 
sarcosinates;  comments 
due  by  2-4-00;  published 
12-6-99 
Tetraconazole  [(+/-)-2-(2,4- 
dichlorophenyl)-3(1  H-1 ,2,4- 
triazol-1-yt)  propyl  1,1,2,2- 
tetrafluoroethyl  ether]; 
comments  due  by  2-4-00; 
published  12-6-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  1-31-00;  published 
12-30-99 
National  priorities  list 
update;  comments  due 
by  1-31-00;  published 
12-30-99 
Toxic  substances: 
Significant  new  uses — 
Halogenated  benzyl  ester 
acrylate,  etc.;  comments 
due  by  2-4-00; 
published  1-5-00 
Water  supply: 
National  primary  drinking 
water  regulations — 
Radon-222;  maximum 
contaminant  level  goal; 
public  health  protection; 
comments  due  by  2-4- 
00;  published  12-21-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Indiana;  comments  due  by 
1-31-00;  published  12-17- 
99 
Radio  frequency  devices: 
Radio  services  operating 
below  30  MHz;  conducted 
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emission  limits;  comments 

due  by  1-31-00;  published 

11-16-99 
Radio  stations;  table  of 
assignments: 
Arizona;  comments  due  by 

1-31-00;  published  12-30- 

99 

Calitomia;  comments  due  by 
1-31-00;  pubHshed  12-30- 
99 

Louisiana;  comments  due  by 
1-31-00;  published  12-30- 
99 

Virginia  and  Maryland; 
comments  due  by  1-31- 
00;  published  12-17-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Davis-Bacon  Act; 

construction  contract  wage 

determination  options; 

comments  due  by  2-1-00; 

published  12-3-99 
Veterans'  employment; 

comments  due  by  2-1-00; 

published  12-3-99 
Yugoslavia  and  Afghanistan; 

acquisition  restrictions; 

comments  due  by  1-31- 

00;  published  12-1-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of  1996; 
implementation: 
Temporary  Assistance  for 
Needy  Families 
Program — 

High  performance  bonus 
rewards  to  States; 
comments  due  by  2-4- 
00;  published  12-6-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  2-2-00;  published 
11-4-99 
Human  drugs: 
Prescription  drug  marketing; 
comments  due  by  2-1-00; 
published  12-3-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicaid: 
Managed  care  organizations; 
extemal  quality  review; 
comments  due  by  1-31- 
00;  published  12-1-99 
Medicare  and  Medicaid 
programs: 


Religious  nor>medical  health 
care  institutions  and 
advance  directives; 
comments  due  by  1-31- 
00;  published  11-30-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Spalding's  catchfly; 
comments  due  by  2-1-00; 
published  12-3-99 

INTERIOR  DEPARTMENT 
Mirterais  Management 
Service 

Royalty  management: 
Oil  value  for  royalty  due  on 
Federal  leases; 
establishment;  comments 
due  by  1-31-00;  published 
12-30-99 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

List  I  chemical  manufacturers, 
distributors,  importers,  and 
exporters;  registration: 
Registration  and 
reregistration  fees; 
comments  due  by  1-31- 
00;  published  12-1-99 
Correction;  comments  due 
by  1-31-00;  published 
12-16-99 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Birth  and  adoption 
unemployment 
compensation;  comments 
due  by  2-2-00;  published  1- 
13-00 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Occupational  safety  and  health 
standards: 

Ergonomics  program; 
comments  due  by  2-1-00; 
published  11-23-99 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 

Child  latwr;  civil  money 
penalties;  inflation 
adjustment;  comments  due 
by  1-31-00;  published  11- 
30-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Davis-Bacon  Act; 

construction  contract  wage 

determination  options; 

comments  due  by  2-1-00; 

published  12-3-99 
Veterans'  employment; 

comments  due  by  2-1-00; 

published  12-3-99 


NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management: 
Agency  records  centers; 
storage  standards  update; 
comments  due  by  1-31- 
00;  published  12-2-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Share  insurance  and 
appendix;  update  and 
clarification;  comments 
due  by  1-31-00;  published 
11-30-99 

POSTAL  SERVICE 

Domestic  Mall  Manual: 
Palletized  standard  mail  and 
bound  printed  matter,  etc.; 
preparation  changes: 
comments  due  by  2-3-00; 
published  1-4-00 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Unemployment 
Insurance  Act: 

Sickness  and  uneniployment 
t)enefits;  waiting  period 
shortened,  etc.;  comments 
due  by  2-1-00;  published 
12-3-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Public  utility  holding 

companies: 

Acquisition  of  U.S.  utilities 
by  foreign  companies; 
internationalization: 
comments  due  t»y  2-4-00; 
published  12-21-99 
Securities: 

Unlisted  trading  privileges; 
comments  due  by  1-31- 
00;  published  12-15-99 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Certified  development 
companies;  areas  of 
operations;  comments  due 
by  1-31-00;  published  12- 
1-99 

OFRCE  OF  UNITED  STATES 
TRADE  REPRESENTATIVE 
Trade  Representative,  Office 
of  United  States 

Tariff-rate  quota 
implementation  for  imports 
of  sugar-containing  products; 
comments  due  by  1-31-00; 
published  12-1-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

American  Society  for  Testing 
and  Materials  (ASTM); 
standards  incorporated  by 
reference;  update; 
comments  due  t)y  1-31-00; 
published  12-1-99 


Regattas  and  marine  parades: 
Port  of  Miami,  FL;  OPSAIL 
2000;  comments  due  by 
1-31-00;  published  12-17- 
99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  1- 

31-00;  published  12-30-99 
Alexander  Schleicher 

Segetflugzeugt)au; 

comments  due  by  1-31- 

00;  published  12-28-99 
Boeing;  comments  due  by 

1-31-00:  published  11-30- 

99 

Constucciones  Aeronauticas, 

S.A.;  comments  due  by  2- 

4-00;  published  1-5-00 
Eurocopter  Deutschland 

GmbH;  comments  due  t)y 

1-31-00;  published  12-2- 

99 
Eurocopter  France; 

comments  due  by  1-31-  *. 

00;  published  11-30-99 
Fokker  comments  due  by 

2-3-00;  published  1-4-00 
Hartzell  Propeller,  Inc.; 

comments  due  by  2-1-00; 

published  12-3-99 
Rolls  Royce,  pte;  comments 

due  by  2-1-00;  published 

12-3-99 
Saab;  comments  due  t>y  2- 

4-00;  published  1-5-00 
Turtwmeca  Arrius; 

comments  due  by  1-31- 

00;  published  12-1-99 
Class  D  airspace;  comments 
due  by  2-4-00:  putHished  1 - 
5-00  * 

Class  E  airspace;  comnnents 
due  by  1-31-00;  published 
12-17-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Treasury  securities, 
reopening;  original  Issue 
discount;  comments  due 
by  2-3-00;  published  11-5- 
99 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Well-grounded  daims; 
comments  due  by  1-31- 
00;  published  12-2-99 
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A  Cumulative  List  of  Public 

Laws  for  the  first  session  of 

the  106th  Congress  will  be 

published  in  the  Federal 

Register  on  December  30, 

1999. 

Last  List  December  21,  1999. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-306-AD;  Amendment 
39-11524;  AD  2000-02-05] 

RIN  2120-AA64 

Airworttiiness  Directives;  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

AGENCY:  Federal  Aviation    . 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
(Jetstream)  Model  4101  airplanes,  that 
currently  requires  repetitive  detailed 
visual  inspections  to  detect  cracking  or 
other  damage  of  certain  diaphragm 
support  structures  of  the  forward 
equipment  compartment;  and  repair,  if 
necessary.  This  amendment  continues 
to  require  repetitive  inspections,  but 
also  requires  replacement  of  cracked  or 
damaged  diaphragm  support  structures 
with  improved  parts,  which  terminates 
the  requirement  for  repetitive 
inspections.  This  amendment  also  adds 
airplanes  to  the  applicability  of  the  AD. 
This  amendment  is  prompted  by  the 
development  of  improved  diaphragms. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failiu-e  of  the  two 
diaphragms  that  support  the  upper 
structure  of  the  forward  equipment 
compartment,  which  could  accelerate 
fatigue  damage  in  adjacent  structiire  and 
result  in  reduced  structural  integrity  of 
the  airframe. 
DATES:  Effective  March  2,  2000. 

The  incorporation  by  reference  of 
Jetstream  Alert  Service  Bulletin  J41- 
A5 3-02 3,  Revision  1,  dated  July  30, 
1999,  as  listed  in  the  regulations,  is 


approved  by  the  Director  of  the  Federal 
Register  as  of  March  2,  2000. 

The  incorporation  by  reference  of 
Jetstream  Alert  Service  Bulletin  J41- 
A53-023,  dated  December  2.  1996,  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  December  23,  1998  (63  FR 
63975,  November  18,  1998). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-24-01, 
amendment  39-10888  (63  FR  63975. 
November  18, 1998),  which  is 
applicable  to  certain  British  Aerospace 
(Jetstream)  Model  4101  airplanes,  was 
published  in  the  Federal  Register  on 
November  26,  1999  (64  FR  66424).  The 
action  proposed  to  continue  to  require 
repetitive  detailed  visual  inspections  to 
detect  cracking  or  other  damage  of 
certain  diaphragm  support  structures  of 
the  forward  equipment  compartment; 
and  repair,  if  necessary.  The  action  also 
proposed  to  require  replacement  of 
cracked  or  damaged  diaphragm  support 
structures  with  improved  parts,  which 
would  terminate  the  requirement  for 
repetitive  inspections.  Additionally,  the 
action  also  proposed  to  add  airplanes  to 
the  applicabili^  of  the  proposed  AD. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 


Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  59  airplanes 
of  U.S.  registry  that  will  be  affected  by 
this  AD. 

The  inspection  that  is  ciurently 
required  by  AD  98-24-01 ,  and  retained 
in  this  AD,  takes  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  requirement  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$3,540,  or  $60  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govermnent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  luider 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly  J  pursuant  to  the 
authority  deleg  ated  to  me  by  the 


Administrator, 
Administratior 
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Federal  Aviatibn  Regulations  (14  CFR 

part  39)  as  folic  ws: 


PART  39— AIRVVORTHINESS 
DIRECTIVES 

1.  The  autho  ity  citation  for  part  39 
continues  to  repd  as  follows: 

Authority:  49  IJ.S.C.  106(g),  40113,  44701. 
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inspection  to  detect  cracking  or  other  damage 
of  the  diaphragms  installed  between  station 
4  and  station  8  of  the  forward  fuselage,  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  J41-A53-023,  dated  December  2, 
1996.  or  Revision  1.  dated  July  30.  1999. 
Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  cracking  or  other  damage  is 
detected,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  3,000  landings. 

(2)  If  any  cracking  or  other  damage  is 
detected,  prior  to  further  flight,  accomplish 
the  actions  required  by  either  paragraph 
(a)(2)(i)  or  (a)(2)(ii).  After  the  effective  date  of 
this  AD,  only  replacement  of  the  diaphragms 
in  accordance  with  paragraph  (a)(2)(ii)  of  this 
AD  is  acceptable  for  compliance  with  the 
repair  requirements  of  this  paragraph. 

(i)  Repair  the  diaphragm  in  accordance 
with  a  method  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Thereafter, 
repeat  the  inspection  at  intervals  not  to 
exceed  3,000  landings. 

(ii)  Replace  both  diaphragms  with  new, 
improved  diaphragms,  in  accordance  with 
Part  2  of  the  Accomplishment  Instructions  of 
Jetstream  Alert  Service  Bulletin  I41-A53- 
023,  Revision  1,  dated  July  30, 1999.  Such 
replacement  constitutes  terminating  action 
for  the  repetitive  inspections  required  by  this 
AD. 

New  Repetitive  Inspections  and  Corrective 
Actions  Required  by  This  AD 

(b)  For  airplanes  other  than  those  listed  in 
paragraph  (a)  of  this  AD:  Prior  to  the 
accumulation  of  4,500  total  landings,  or 
within  300  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  perform  a 
detailed  visual  inspection  to  detect  cracking 
or  other  damage  of  the  diaphragms  installed 
between  station  4  and  station  8  of  the 
forward  fuselage,  in  accordance  with 
Jetstream  Alert  Service  Bulletin  |41-A53- 
023.  Revision  1,  dated  July  30.  1999. 

(1)  If  no  cracking  or  other  damage  is 
detected,  repeat  the  inspectioif  thereafter  at 
intervals  not  to  exceed  3,000  landings. 

(2)  If  any  cracking  or  other  damage  is 
detected,  prior  to  further  flight,  replace  both 
diaphragms  with  new.  improved  diaphragms, 
in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Jetstream 
Alert  Service  Bulletin  J41-A53-023,  Revision 
1,  dated  July  30, 1999.  Such  replacement 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  this  AD. 

(c)  Replacement  of  diaphragms  with  new, 
improved  diaphragms,  in  accordance  with 
Part  2  of  the  Accomplishment  Instructions  of 
Jetstream  Alert  Service  Bulletin  J41-A53- 


023,  Revision  1,  dated  July  30,  1999, 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph  (a)(2)(i) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  J41-A53-023,  dated  December  2, 
1996,  or  Jetstream  Alert  Service  Bulletin  J41- 
A53-023,  Revision  1,  dated  July  30,  1999. 

(1)  The  incorporation  by  reference  of 
Jetstream  Alert  Service  Bulletin  J41-A53- 
023,  Revision  1,  dated  July  30,  1999,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Jetstream  Alert  Service  Bulletin  J41-A53- 
023,  dated  December  2.  1996,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  December  23,  1998  (63  FR 
63975,  November  18.  1998). 

(3)  Copies  may  be  obtained  from  British 
Aerospace  Regional  Aircraft  American 
Support,  13850  Mclearen  Road.  H^rndon, 
Virginia  20171.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  On 
March  2,  2000. 

Issued  in  Renton,  Washington,  on  January 
19,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-1713  Filed  1-26-00;  8:45  am) 
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[Docket  No.  98-CE-12&-AD;  Amendment 
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mN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Model  182S 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  98-13-10, 
which  currently  requires  repetitively 
inspecting  all  engine  exhaust  muffler 
end  plates  (foiu  total)  for  cracks  on  all 
Cessna  Aircraft  Company  (Cessna) 
Model  182S  airplanes,  and  replacing 
any  muffler  where  an  end  plate  is  found 
cracked.  AD  98-13-10  also  requires 
fabricating  and  instalhng  a  placard  that 
specifies  immediate  inspection  of  all 
engine  exhaust  muffler  end  plates  any 
time  the  engine  backfires  upon  start-up. 
This  AD  is  the  result  of  Cessna 
developing  an  improved  design  exhaust 
system  for  the  Model  182S  airplanes. 
This  AD  retains  the  actions  of  AD  98- 
13-10  on  all  affected  airplanes,  and 
requires  replacing  the  exhaust  system 
with  an  improved  design  exhaust 
system  within  a  certain  period  of  time, 
as  terminating  action  for  those 
requirements  retained  from  AD  98-1 3- 
10.  This  AD  also  limits  the  effectivity  to 
exclude  those  airplanes  manufactured 
with  the  improved  design  exhaust 
system.  The  actions  specified  by  this  AD 
are  intended  to  detect  and  correct 
damage  to  the  engine  exhaust  mufflers 
caused  by  cracking  and  the  high  stresses 
'  imposed  on  the  attachment  of  the 
exhaust  system  at  the  area  the  firewall, 
which  could  result  in  exhaust  gases 
entering  the  airplane  cabin  with 
consequent  crew  and  passenger  injury. 
DATES:  Effective  March  17,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  1 7, 
2000. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Cessna  Aircraft  Company,  Product 
Support,  P.O.  Box  7706,  Wichita, 
Kansas  67277;  telephone:  (316)  517- 
5800;  facsimile:  (316)  942-9006.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 


Docket  No.  98-CE-125-AD,  901  Locust, 
Room  506,  Kansas  City,  Missouri  64106; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Pendleton,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4143;  facsimile: 
(316)  946-4407. 
SUPPI.EMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  all  Cessna  Model  182S 
airplanes  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  April  26,  1999 
(64  FR  20221).  The  NPRM  proposed  to 
supersede  AD  98-13-10,  Ainendment 
39-10598.  AD  98-13-10  currently 
requires  repetitively  inspecting  all 
engine  exhaust  muffler  end  plates  (foiu' 
total)  for  cracks;  replacing  any  muffler 
where  an  end  plate  is  found  cracked; 
and  fabricating  and  installing  a  placard 
that  specifies  an  inspection  of  all  engine 
exhaust  muffler  end  plates  any  time  the 
engine  backfires  upon  start-up.  The 
NPRM  proposed  to  retain  the  actions  of 
AD  98-13-10  on  all  affected  airplanes, 
and  would  require  replacing  the  exhaust 
system  with  an  improved  design 
exhaust  system  within  a  certain  jjeriod 
of  time,  as  terminating  action  for  the 
actions  retained  from  AD  98-13-10.  The 
NPRM  also  proposed  to  limit  the 
effectivity  to  exclude  those  airplanes 
manufactured  with  the  improved  design 
exhaust  system.  Accomplishment  of  the 
proposed  replacement  as  specified  in 
the  NPRM  would  be  required  in 
accordance  with  Cessna  Service  BiUletin 
SB98-78-03,  dated  December  14.  1998. 

The  NPRM  was  the  result  of  Cessna 
developing  an  improved  design  exhaust 
system  for  the  Model  182S  airplanes. 

Interested  persons  have  been  afforded 
an  opportiuiity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 


will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  150  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
the  inspection,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  inspection  on  U.S. 
operators  is  estimated  to  be  $9,000,  or 
$60  per  airplane.  These  figures  only  take 
into  accoimt  the  cost  of  the  initial 
inspection  and  do  not  take  into  account 
the  costs  of  any  repetitive  inspections  or 
replacements  needed  if  cracks  were 
found. 

The  inspection  cost  of  this  AD  is  the 
same  as  that  presented  in  AD  98-13-10. 
Therefore,  this  AD  imposes  no 
inspection  cost  impact  on  U.S.  operators 
of  the  affected  airplanes  over  that 
already  required  in  AD  98-13-10. 

The  FAA  estimates  that  it  will  take 
approximately  4  workhours  per  airplane 
to  accomplish  the  replacement,  and  that 
the  average  labor  rate  is  approximately 
$60  an  hour.  Parts  cost  approximately 
$463  per  muffler  assembly  (2  required) 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  replacement  on 
U.S.  operators  is  estimated  to  be 
$174,900,  or  $1,166  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  nde  does  not 
have  federalism  impUcations  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regidatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

A  copy  of  the  final  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  imder  the 
caption  ADDRESSES. 
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Air  transporta  tion 
safety,  Incorpori  tion 
Safety. 


Adoption  of  the 

Accordingly, 
authority 
Administrator, 
Administration 
Federal  Aviatioi  i 
part  39)  as  follow 


Amendment 

)ursuant  to  the 
delega  ;ed  to  me  by  the 

Federal  Aviation 
unends  part  39  of  the 
Regulations  (14  CFR 
s: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  author  ty  citation  for  part  39 
continues  to  reap  as  follows: 


Authority:  49  U 


§39.13    [Amendid] 


2.  Section  39. 
removing 
98-13-10. 
by  adding  a  new 


3  is  amended  by 
Airwdrthiness  Directive  (AD) 
Amendment  39-10598,  and 
AD  to  read  as  follows: 


2000-02-14 

Amendment 
CE-125-AD; 
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:\l 


Applicability 
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certificated  in  anj 

Note  1:  This  AT 
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subject  to  the 
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the  exhaust  systein 
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(a)  Within  5 
this  AD.  unless 
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the  following: 

(1)  Fabricate  a 
immediately 
muffler  end  pi 
upon  start-up. 


•the 


Rtq 


da  /: 


late; 


,  Aircraft,  Aviation 
by  reference. 


S.C.  106(g),  40113,  44701. 


Aircraft  Company: 

:  19-11532;  Docket  No.  98- 
jupersedes  AD  98-13-10. 
19-10598. 

odel  182S  airplanes,  serial 
through  18280286. 
category. 

applies  to  each  airplane 
p  receding  applicability 
ss  of  whether  it  has  been 
or  repaired  in  the  area 
ofthis  AD.  For 
been  modified,  altered,  or 
performance  of  the 
is  AD  is  affected,  the 

request  approval  for  an 
of  compliance  in 
]  laragraph  (g)  ofthis  AD. 
include  an  assessment  of 
ification.  alteration,  or 
condition  addressed  by 
unsafe  condition  has  not 
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c  Drrect  damage  to  the  engine 
:aused  by  cracking  and  the 
on  the  attachment  of 
at  the  area  the  firewall, 
in  exhaust  gases  entering 
with  consequent  crew  and 
accomplish  the  following: 
s  after  the  effective  date  of 
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A  that  specifies 
all  engine  exhaust 
1  the  engine  backfires 
anp  install  this  placard  on  the 


)lacard  I 
cting  a 
when  I 


insp  ecting  i 


instrument  panel  within  the  pilot's  clear 
view.  The  placard  should  utilize  letters  of  at 
least  0.10-inch  in  height  and  contain  the 
following  words: 

"If  the  engine  backfires  upon  start-up,  prior 
to  further  flight,  inspect  and  replace  (as 
necessary)  all  engine  exhaust  muffler  end 
plates.  " 

(2)  Insert  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  airplane  flight 
manual  (AFM). 

(b)  Within  25  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD.  unless 
already  accomplished  (compliance  with  AD 
98-13-10).  and  thereafter  at  intervals  not  to 
exceed  25  hours  TIS  after  each  inspection 
(including  any  inspection  accomplished  after 
an  engine  backfire)  until  the  replacements 
required  by  paragraphs  (b)(1)  and  (d)  of  this 
AD  are  accomplished,  inspect  all  engine 
exhaust  muffler  end  plates  (four  total)  for 
cracks  on  the  forward  (upstream)  or  aft 
(downstream)  end  of  each  muffler  can. 

(1)  Prior  to  further  flight,  replace  any 
engine  exhaust  muffler  where  an  end  plate  is 
found  cracked  with  one  of  improved  design, 
part  number  (P/N)  1254017-19  or  P/N 
9954200-9  (or  FAA-approved  equivalent  part 
number).  Accomplish  these  replacements  in 
accordance  with  Cessna  Service  Bulletin 
SB98-78-03.  dated  December  14,  1998. 

(2)  This  replacement  terminates  the 
repetitive  inspection  required  by  this  AD  for 
that  particular  engine  exhaust  muffler.  The 
repetitive  inspections  would  still  be  required 
for  any  other  engine  exhaust  muffler  not 
replaced  with  the  improved  design  parts. 

(3)  The  placard  requirements  of  this  AD  are 
still  required  until  all  engine  exhaust  system 
mufflers  are  replaced  with  the  improved 
design  parts. 

Note  2:  Cessna  Service  Bulletin  SB98-78- 
02,  Issued:  June  6,  1998.  depicts  the  area  to 
be  inspected.  The  actions  ofthis  service 
bulletin  are  different  from  those  required  by 
this  AD.  This  AD  takes  precedence  over  the 
actions  specified  in  this  service  bulletin. 
Accomplishment  of  Cessna  Service  Bulletin 
SB98-78-02.  Issued:  June  6,  1998,  is  not 
considered  an  alternative  method  of 
compliance  to  the  actions  of  this  AD. 

(c)  Fabricating  and  installing  the  placard 
and  inserting  this  AD  into  the  Limitations 
Section  of  the  AFM,  as  required  by  paragraph 
(a)  of  this  AD,  may  be  performed  by  the 
owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(d)  Within  12  calendar  months  after  the 
effective  date  of  this  AD,  replace  the  engine 
exhaust  mufflers  with  ones  of  improved 
design,  part  number  (P/N)  1254017-19  or  P/ 
N  9954200-9  (or  FAA-approved  equivalent 
part  number).  Accomplish  these 
replacements  in  accordance  with  Cessna 
Service  Bulletin  SB98-78-03,  dated 
December  14,  1998. 


(1)  These  replacements  terminate  the 
repetitive  inspection  and  placard 
requirements  of  this  AD,  as  specified  in 
paragraphs  (a)  and  (b),  including  all 
subparagraphs,  ofthis  AD. 

(2)  The  replacements  may  be  accomplished 
prior  to  12  calendar  months  after  the  effective 
date  of  this  AD,  as  terminating  action  for  the 
repetitive  inspection  and  placard 
requirements  of  this  AD. 

(e)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  affected  airplane, 
an  engine  exhaust  muffler  that  is  not  of 
improved  design.  P/N  1254017-19  or  P/N 
9954200-9  (or  FAA-approved  equivalent  part 
number). 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Wichita  Aircraft  Certification  Office 
(AGO),  1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas  67209. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Wichita  ACO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  98-13-10   . 
are  not  considered  approved  as  alternative 
methods  of  compliance  for  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(h)  The  replacements  required  by  this  AD 
shall  be  done  in  accordance  with  Cessna 
Service  Bulletin  SB98-78-03,  dated 
December  14,  1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  the  Cessna  Aircraft  Company, 
Product  Support,  P.O.  Box  7706,  Wichita, 
Kansas  67277.  Copies  may  be  inspected  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust,  Room  506. 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

(i)  This  amendment  supersedes  AD  98-13- 
10,  Amendment  39-10598. 

(j)  This  amendment  becomes  effective  on 
March  17,  2000. 

Issued  in  Kansas  City,  Missouri,  on  January 
18,  2000. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  00-1771  Filed  1-26-00;  8:45  am] 
BILUNG  COOE  4910-13-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-21»-AD;  Amendment 
39-1 1527;  AD  200(M)2-08] 

RIN2120-AA64 

Airworthiness  Directives;  Dornier 
Model  328-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Dornier  Model 
32&-100  series  airplanes,  equipped  with 
ground  spoiler  actuators  having  part 
number  1059A0000-02,  that  requires 
removal  of  the  gland  attachment  bolts  of 
the  ground  spoiler  actuator  and 
replacement  with  new  bolts  installed 
with  higher  torque.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  hydraulic  fluid 
leakage  due  to  loose  or  broken  gland 
attachment  bolts,  and  consequent  loss  of 
the  main  hydraulic  system. 
DATES:  Effective  March  2,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  2, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103,  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Dornier  Model  328- 
100  series  airplanes,  equipped  with 
ground  spoiler  actuators  having  part 
number  1059A000O-02,  was  published 


in  the  Federal  Register  on  November  26, 
1999  (64  FR  66422).  That  action 
proposed  to  require  removal  of  the 
gland  attachment  bolts  of  the  ground 
spoiler  actuator  and  replacement  with 
new  bolts  installed  with  higher  torque. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  12  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  at  no 
cost  to  the  operator.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $1,440, 
or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator}'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  fined  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  RegiUations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  b^ 
adding  the  following  new  airworthiness 
directive: 

2000-02-08     DORNIER  LUFTFAHRT 

GMBH:  Amendment  39-11527.  Docl(et 
99-NM-219-AD. 

Applicability:  Model  328-100  series 
airplanes,  equipped  with  ground  spoiler 
actuators  having  part  number  1059A0000-02. 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  rep.iired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  hydraulic  fluid  leakage  due  to 
loose  or  broken  gland  attachment  bolts,  and 
consequent  loss  of  the  main  hydraulic 
system,  accomplish  the  following: 

Replacement 

(a)  Prior  to  the  accumulation  of  3.300  total 
flight  hours,  or  within  330  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  remove  the  four  gland 
attachment  bolts  of  the  ground  spoiler 
actuator  and  replace  with  new  bolts  installed 
at  a  higher  torque,  in  accordance  with 
Dornier  Service  Bulletin  SB-328-27-289. 
dated  March  3,  1999. 

Note  2:  Dornier  Service  Bulletin  SB-328- 
27-289,  dated  March  3,  1999,  refers  to 
Liebherr  Service  Bulletin  1059A-27-01, 
dated  March  5,  1999.  as  an  additional  source 
of  service  information  for  accomplishment  6f 
the  replacement. 
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Spares 

(b)  As  of  the  e 
person  shall  insta 
ground  spoiler  actuator 
1059AOOOO-02. 
in  accordance  wi 
SB-328-27-289, 
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(c)  An  altemati 
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provides  an  acce 
used  if  approved 
International 
Transport  Airplar 
shall  submit  their 
appropriate  FAA 
Inspector,  who 
send  it  to  the  Maijager 
ANM-116. 

Note  3:  Informs  t 
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ANM-116. 
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requests  through  an 
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International  Branch, 
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alternative  methods  of 
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International  Branch, 
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Special  Flight  Pei  mits 

(d)  Specia 
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21.197  and  21.1 
a  location  where 
can  beaccomplis 
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ation  Regulations  (14  CFR 
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e  requirements  of  this  AD 
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Incorporation  by  Reference 

(e)  The  replace|n«nt 


accordance  with 
SB-328-27-289, 
incorporation  by 
the  Director  of  th 
accordance  with 
part  51.  Copies 
FAIRCHILD 
GmbH,  P.O.  Box 
Germany.  Copies 
FAA,  Transport 
Lind  Avenue,  SV\ 
the  Office  of  the 
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Note  4:  The  su 
in  German  airwo^ 
dated  June  3,  1 

(0  This  amen 
March  2,  2000 
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ornier  Service  Bulletin 
lated  March  3, 1999.  This 
eference  wa.s  approved  by 
Federal  Register  in 
i  U.S.C.  552(a)  and  1  CFR 
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DORNIER  Luftfahrt 
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ane  Directorate,  1601 
,  Renton,  Washington;  or  at 
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mjv 


DOR  sJIER 
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ject  of  this  AD  is  addressed 
hiness  directive  1999-175, 
1991). 
d  nent  becomes  effective  on 


Issued  in  Rent(|n,  Washington,  on  January 
20,  2000. 
Donald  L.  Riggin 

Acting  Manager, 
Directorate,  Aim  at 
I FR  Doc.  00-1761   ; 
BILUNG  CODE  4910-  13-U 


Transport  Airplane 
ft  Certification  Service. 
Filed  1-26-00;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-107-AD;  Amendment 
39-11526;  AD  2000-02-07] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
IModel  DHC-7-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Bombardier  Model 
DHC-7-100  series  airplanes,  that 
requires  repetitive  high  frequency  eddy 
current  inspections  to  detect  cracks  on 
the  locking  pin  fittings  of  the  baggage 
door  and  locking  pin  housings  of  the 
fuselage;  repetitive  detailed  visual 
inspections  vo  detect  cracks  of  the  inner 
door  structure  on  all  four  door  locking 
attachment  fittings;  and  corrective 
actions,  if  necessary.  In  lieu  of 
accomplishing  the  corrective  actions, 
this  amendment  also  provides  a 
temporary  option,  for  certain  cases,  for 
revising  the  Airplane  Flight  Manual 
(AFM),  and  installing  a  placard.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  fatigue  cracking  of  the 
baggage  door  fittings  and  the  support 
structure,  which  could  result  in 
structural  failure,  and  consequent  rapid 
decompression  of  the  airplane  during 
fiight. 

DATES:  Effective  March  2.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  2, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier.  Inc..  Bombardier 
Regional  Aircraft  Division,  123  Garratt 
Boulevard.  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor.  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW.,  suite 
700.  Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Franco  Fieri.  Aerospace  Engineer. 
Airframe  and  Propulsion  Branch.  ANE- 
171,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream.  New  York 
11581;  telephone  (516)  256-7526;  fax 
(516) 568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Bombardier 
Model  DHC-7-100  series  airplanes  was 
published  in  the  Federal  Register  on 
November  22.  1999  (64  FR  63760).  That 
action  proposed  to  require  repetitive 
high  frequency  eddy  current  inspections 
to  detect  cracks  on  the  locking  pin 
fittings  of  the  baggage  door  and  locking 
pin  housings  of  the  fuselage;  repetitive 
detailed  visual  inspections  to  detect 
cracks  of  the  inner  door  structure  on  all 
four  door  locking  attachment  fittings; 
and  corrective  actions,  if  necessary.  In 
lieu  of  accomplishing  the  corrective 
actions,  that  action  also  proposed  to 
provide  a  temporary  option,  for  certain 
cases,  for  revising  the  Airplane  Flight 
Manual  (AFM),  and  installing  a  placard. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

The  FAA  estimates  that  32  airplanes  - 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $5,760,  or  $180  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
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that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authsrity:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-07    Bombardier,  Inc.  (Formerly  de 
Havilland,  Inc.):  Amendment  39-11526. 
Docket  99-NM-107-AD. 
Applicability:  All  Model  DHC-7-100  series 

airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  t)een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  tl^is  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
the  baggage  door  fittings  and  the  support 
structure,  which  could  result  in  structural 
failure,  and  consequent  rapid  decompression 
of  the  airplane  during  flight,  accomplish  the 
following: 

Repetitive  Inspections 

(a)  At  the  latest  of  the  times  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD, 
perform  a  high  frequency  eddy  current 
inspection  to  detect  fatigue  cracks  of  the 
locking  pin  fittings  of  the  baggage  door  and 
locking  pin  housings  of  the  fuselage;  and  a 
detailed  visual  inspection  to  detect  fatigue 
cracks  of  the  inner  door  structure  on  all  four 
locking  attachment  fittings  of  the  baggage 
door;  in  accordance  with  de  Havilland 
Temporary  Revision  (TR)  5-100,  dated 
December  23, 1998,  for  Supplementary 
Inspection  Task  52-1  to  the  de  Havilland 
Dash  7  Maintenance  Manual  PSM  1-7-2. 
Thereafter,  repeat  the  inspections  at  intervals 
not  to  exceed  1,000  flight  cycles. 

(1)  Inspect  prior  to  the  accumulation  of 
12,000  total  flight  cycles. 

(2)  Inspect  within  600  flight  cycles  or  3 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Actions 

(b)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  accomplish  the 
requirements  of  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD,  as  applicable,  except  as  provided 
in  paragraph  (c)  of  this  AD.  For  operators  that 
elect  to  accomplish  the  actions  specified  in 
paragraph  (c)  of  this  AD:  After 
accomplishment  of  the  replacement  required 
by  paragraph  (b)(1)  or  (b)(2)  of  this  AD,  the 
AFM  revision  and  placard  required  by 
paragraph  (c)  of  this  AD  may  be  removed. 

(1)  If  a  crack  is  detected  in  a  baggage  door 
locking  pin  fitting  or  fuselage  locking  pin 
housing:  Replace  the  fitting  or  housing  with 
a  new  fitting  or  housing,  as  applicable,  in 
accordance  with  de  Havilland  Dash  7 
Maintenance  Manual  PSM  1-7-2. 

(2)  If  a  crack  is  detected  in  the  inner 
baggage  door  structure  at  the  locking 
attachment  fittings;  Replace  the  structure 


with  a  new  support  structure  in  accordance 
with  de  Havilland  Da.sh  7  Maintenance 
Manual  PSM  1-7-2,  or  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office  (AGO), 
FAA,  Engine  and  Propeller  Directorate,  or  the 
Transport  Canada  Civil  Aviation  (or  its 
delegated  agent).  For  a  repair  method  to  be 
approved  by  the  Manager,  New  York  ACO.  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

(c)  For  airplanes  on  which  only  one 
baggage  door  stop  fitting  or  its  support 
structure  is  found  cracked  at  one  location, 
and  on  which  the  pressurization  system 
"Dump"  function  is  operational:  Prior  to 
further  flight,  accomplish  the  requirements  of 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD. 
Within  1,000  flight  cycles  after 
accomplishment  of  the  requirements  of 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD, 
accomplish  the  requirements  of  paragraph 
(b)(1)  or  (b)(2)  of  this  AD,  as  applicable. 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  DHC-7  Airplane  Flight 
Manual  (AFM),  PSM  1-71A-1A,  to  include 
the  following  statement.  This  AFM  revision 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  into  the  AFM. 

"Flight  is  restricted  to  unpressurized  flight 
below  10.000  feet  mean  sea  level  (MSL).  The 
airplane  must  be  operated  in  accordance  with 
DHC-7  AFM,  PSM  1-71A-1A,  Supplement 
20." 

(2)  Install  a  placard  on  the  cabin  pressure 
control  panel  or  in  a  prominent  location  that 
states  the  following: 

"DO  NOT  PRESSURIZE  THE  AIRCRAFT 
UNPRESSURIZED  FUGHT  PERMITTED 
ONLY  IN  ACCORDANCE  WITH  DHC-7  AFM 
PSM  1-71A-1A,  SUPPLEMENT  20  FLIGHT 
ALTITUDE  LIMITED  TO  10.000  FEET  MSL 
OR  LESS." 

Alternative  Methods  of  Compliancre 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the.  New  York  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(0  The  inspections  shall  be  done  in 
accordance  with  de  Havilland  Temporary 
Revision  5-100,  dated  December  23,  1998. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
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regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  2, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle 
Washington,  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reising.  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2683; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  777-200  series  airplanes  was 
published  in  the  Federal  Register  on 
July  16,  1999  (64  FR  38382).  That  action 
proposed  to  require  the  application  of 
sealant  to  the  front  spar  and  upper 
surface  of  the  wing  center  section  to 
ensure  the  integrity  of  the  secondary 
fuel  barrier. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

One  commenter  states  that  it  is  not 
affected  by  the  proposed  rule. 

Request  to  Revise  Applicability 

One  commenter.  the  manufacturer, 
requests  that  the  applicability  of  the 
proposed  AD  be  limited  to  Boeing 
Model  777-200IGW  aircraft  as  listed  in 
the  effectivity  section  of  Boeing  Service 
Bulletin  777-57-0033.  (The 
applicability  of  the  proposed  rule  reads 
in  part,  "*   *   *  Model  777-200  series 
airplanes,  line  numbers  41  through  91 
inclusive*  *  *."  As  written,  the 
proposed  rule  does  not  specifically 
reference  Boeing  Model  777-200IGW 
aircraft.)  In  support  of  its  request,  the 
commenter  states  that  only  the  Boeing 
Model  777-200IGW  aircraft  has  a  fuel 
tank  in  the  wing  center  section,  and  that 
the  basic  Boeing  Model  777-200 
aircraft,  by  design,  has  a  dry  wing  center 
section. 

The  FAA  concurs  with  the 
commenter's  request  to  revise  the 


applicability  of  the  proposed  AD  since 
the  effectivity  of  the  referenced  service 
bulletin  only  specifies  Model  777-200 
airplanes  with  a  fuel  tank  in  the  wing 
center  section.  Therefore,  the  FAA  has 
revised  the  applicabihty  of  the  final  rule 
to  specify  that  it  applies  to  Boeing 
Model  777-200  series  airplanes,  as 
listed  in  the  service  bidletin. 

Request  to  Clarify  Requirements 

One  commenter,  the  airplane 
manufacturer,  indicates  that  only  the 
upper  surface  on  the  wing  center  section 
under  the  overwing  stub  beam  on  the 
left  and  right  sides  is  affected  by  this 
proposed  AD;  the  forward  spar  does  not 
require  any  rework. 

The  FAA  infers  the  commenter 
requests  that  the  FAA  clarify  the 
location  of  the  rework.  The  FAA  finds 
that  the  commenter's  description  of  the 
affected  area  is  accurate,  and  the  final 
rule  has  been  revised  accordingly. 

Explanation  of  Additional  Service 
Information 

In  the  proposed  AD.  the  FAA 
inadvertently  omitted  referencing 
Appendix  A,  dated  March  26,  1998,  of 
the  Boeing  Service  Bulletin  777-57- 
0033.  Therefore,  the  FAA  has  revised 
the  final  rule  throughout  to  reference 
Appendix  A. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  37  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  8 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiu-.  Required  parts 
will  cost  approximately  $100  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $1,760,  or  $220  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§  39.1 3    [Amended! 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-1 1     Boeing:  Amendment  39-11 530. 
Docket  98-NM-374-AD. 
Applicability:  Model  777-200  series 
airplanes,  as  listed  in  Boeing  Service  Bulletin 
777-57-0033,  including  Appendix  A,  both 
dated  March  26, 1998,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 


of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  conjpliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  or  fuel  vapors  from 
entering  the  passenger  and  cargo 
compartments  of  the  airplane  in  the  event  of 
a  failure  of  the  primary  seal  or  development 
of  a  crack  in  the  wing  center  section 
structure,  accomplish  the  following: 

Corrective  Actions 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  apply  sealant  to  the  upper 
surface  on  the  wing  center  section  under  the 
overwing  stub  beams  on  the  left  and  right 
sides  of  the  airplane,  in  accordance  with 
Boeing  Service  Bulletin  777-57-0033,  dated 
March  26,  1998. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  l>e  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  777-57-0033, 
dated  March  26, 1998,  including  Appendix 
A,  dated  March  26,  1998.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattle 
Washington,  98124-2207.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capital  Street,  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
March  2.  2000. 


Issued  in  Renton,  Washington,  on  )anuary 
20,  2000. 

Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-1766  Filed  1-26-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  022-0215;  FRL-6529-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Soutti 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  finahzing  disapproval 
of  revisions  to  the  California  State 
hnplementation  Plan  (SIP).  EPA 
proposed  disapproval  of  these  revisions 
in  the  Federal  Register  on  November  24, 
1999  and  December  10,  1999.  The 
revisions  pertain  to  startup  and 
shutdown  exemption  provisions  and  to 
visible  emission  limits  in  the  South 
Coast  Air  Quality  Management  District 
(SCAQMD).  EPA  is  finalizing 
disapproval  under  CAA  provisions 
regarding  EPA  action  on  SIP  submittals 
and  general  rulemaking  authority 
because  these  revisions  are  not 
consistent  with  apphcable  CAA 
requirements. 

EFFECTIVE  DATE:  This  action  is  effective 
on  February  28,  2000. 
ADDRESSES:  Copies  of  the  submitted 
rules  and  EPA's  evaluation  report  for 
each  rule  are  available  for  pubUc 
inspection  at  EPA's  Region  DC  office 
during  normal  business  hours.  Copies  of 
the  submitted  rules  are  also  available  for 
inspection  at  the  following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  SW, 

Washington,  DC  20460 
California  Air  Resources  Board, 

Stationary  Soiure  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CA  91765 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Bowlin,  Rulemaking  Office, 
AIR-4,  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)744-1188. 
SUPPLEMENTARY  INFORMATION: 
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CAA  sections  110(1), 
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III.  Response  t(  Public  Comments 


ic  comment  period  on 

disapproval  of 
429  was  provided  in  64 
did  not  receive 
PR. 

ic  comment  period  on 

disapproval  of 
401  was  provided  in  64 
did  not  receive 
PR. 


t  le 


finalising  disapproval  of  the 

rules  because  they  do 
appli(|able  CAA  requirements. 
s  action  is  that  the 
enforceable  California  SIP 


remains  unchanged. ^  Because  this 
action  maintains  the  stringency  of  the 
current  SIP,  EPA's  disapproval  of  the 
submitted  rules  does  not  trigger 
sanctions  or  FIP  clocks  imder  section 
179  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866.  Regulatory  Planning  and  Review. 

B.  Executive  Order  13132 

FederaUsm  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  E.O.  12612, 
Federalisip,  and  E.O.  12875,  Enhancing 
the  Intergovernmental  Partnership.  E.O. 
13132  requires  EPA  to  develop  an 
accountable  process  to  ensiue 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
E.O.  13132  to  include  regulations  that 
have  "substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  E.O. 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 


'  The  current  SIP  does  not  contain  any  version  of 
SCAQMD  Rule  429.  Startup  and  Shutdown 
Exemption  Provisions  for  Oxides  of  Nitrogen,  but 
does  contain  an  earlier  version  of  SCAQMD  Rule 
401.  Visible  Emissions.  On  [anuary  29.  1985.  EPA 
approved  into  the  federally  enforceable  SIP  the 
version  of  SCAQMD  Rule  401  adopted  on  March  2, 
1984.  This  version  of  Rule  401  remains  in  the  SIP. 


This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverimient,  as  specified  in 
E.O.  13132.  Thus,  the  requirements  of 
section  6  of  E.O.  13132  do  not  apply  to 
this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  Consiiltation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  conununities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
goveriunents,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  goveriunents,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
goveriunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
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communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  disapprovals  of  SIP  revisions 
under  section  110  and  subchapter  I,  part 
D  of  the  Clean  Air  Act  do  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  existing  Federal 
requirements  will  remain  in  place. 
Federal  disapproval  of  the  State  SIP 
submittal  will  not  affect  State- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  would  not 
impose  any  new  Federal  requirements. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
{"Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-ejfective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  this 
disapproval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  The  disapproval  will  not 
change  existing  requirements  and 
imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 


G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  nde  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  27,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements,  Particulate  matter. 


Dated:  January  18,  2000. 
Laura  Yoshii, 

Deputy  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — Califomia 

2.  Section  52.271  is  amended  by 
revising  the  section  title  and  by  adding 
paragraph  (c)  to  read  as  follows: 

§  52.271     Malfunction,  startup,  and 
shutdown  regulations. 

***** 

(c)  The  following  regulations  are 
disapproved  because  they  exempt 
sources  fi'om  applicable  emissions 
limitations  during  malfunctions  and/or 
fail  to  sufficiently  limit  startup  and 
shutdown  exemptions  to  those  periods 
where  it  is  technically  infeasible  to  meet 
emissions  limitations. 

(1)  South  Coast  Air  Quality 
Management  District. 

(i)  Rule  429,  submitted  on  January  28, 
1992. 

3.  Section  52.275  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  52.275    Particulate  matter  control. 

***** 

(c)  The  following  regulations  are 
disapproved  because  they  relax  the 
control  on  visible  emissions  without 
any  accompanying  analyses 
demonstrating  that  these  relaxations 
will  not  interfere  with  the  attainment 
and  maintenance  of  the  National 
Ambient  Air  Quality  Standards  or  any 
other  applicable  requirement  of  the 
Clean  Air  Act. 

(1)  South  Coast  Air  Quality 
Management  District. 

(i)  Rule  401,  submitted  on  January  12, 
1999. 

|FR  Doc.  00-1840  Filed  1-26-00;  8:45  am] 
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ENVIRONMENTtAL  PROTECTION 
AGENCY 

40  CFR  Part  44 
[FRL-6503-6] 
RIN  2040-AC23 

EffliMnt  Limita^ons  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Perforniance  Standards  for  ttte 
Commercial  Ha^rdous  Waste 
Combustor  Subcategory  of  the  Waste 
Combustors  Pqint  Source  Category 

AGENCY:  Enviro:  unental  Protection 
Agency  (EPA). 
action:  Final  ni  e. 


summary:  This  final  rule  represents  the 
Agency's  first  effort  to  develop  Clean 
Water  Act  (CWA)  effluent  Umitations 
guidelines  and  standards  for  wastewater 
discharges  fromi  the  commercial 
hazardous  wasti  ( combustor  (CHWC) 
segment  of  the  \  traste  combustion 
industry.  This  r  ile  generally  applies  to 
hazardous  wast  $  combustion  facilities, 
except  cement  lilns,  regulated  as 
"incinerators"  ( r  "boilers  and  industrial 
furnaces"  unde:  the  Resource 
Conservation  ai  d  Recovery  Act  (RCRA) 
under  certain  c(  mditions. 


Category 


Industry 


Federal  Govt. 


This  regulation  limits  the  discharge  of 
pollutants  into  navigable  waters  of  the 
United  States  and  the  introduction  of 
pollutants  into  publicly-owned 
treatment  works  (POTWs)  by  existing 
and  new  stand-alone  CHWCs  that 
incinerate  waste  received  from  offsite. 

EPA  estimates  that  compliance  with 
this  final  regulation  will  reduce  the 
discharge  of  pollutants  by  at  least 
1 70,000  pounds  per  year  at  an  estimated 
annualized  cost  of  $2  million.  EPA 
predicts  that  the  rule  will  improve  water 
quality  for  both  aquatic  life  and  human 
health  in  five  streams.  EPA  also  projects 
that  today's  rule  will  reduce  sewage 
sludge  contamination  associated  with 
discharges  from  CHWC  facilities  at 
POTWs. 

DATES:  This  regulation  shall  become 
effective  February  28,  2000.  The 
incorporation  by  reference  of  test 
methods  listed  in  §444.12  is  approved 
by  the  Director  of  the  Federal  Register 
as  of  February  28,  2000.  In  accordance 
with  40  CFR  23.2,  for  purposes  of 
judicial  review,  this  rule  will  be 
considered  promulgated  at  1:00  p.m. 
Eastern  time  on  February  10.  2000. 
ADDRESSES:  For  additional  technical 
information  write  to:  Ms.  Samantha 
Lewis,  US  EPA,  (4303),  401  M  Street 
SW,  Washington,  DC  20460  or  send  E- 


mail  to:  Lewis.Samantha@epa.gov  or 
call  at  (202)  260-7149.  For  additional 
economic  information  contact  Mr. 
William  Anderson  at  the  address  above 
or  send  E-mail  to: 

Anderson.WilIiam@epa.gov  or  call  at 
(202)260-5131. 

The  complete  public  record  is 
available  for  review  in  the  EPA  Water 
Docket,  401  M  Street  SW,  Washington. 
DC  20460.  EPA  has  assigned  the  record 
for  this  rulemaking  docket  number  W- 
97-08.  The  record  includes  supporting 
documentation,  but  does  not  include 
any  information  claimed  as  Confidential 
Business  Information  (CBI).  The  record 
is  available  for  inspection  from  9  am  to 
4  pm,  Monday  through  Friday, 
excluding  legal  holidays.  For  access  to 
docket  materials,  please  call  (202)  260- 
3027  to  schedule  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  technical  information  contact 
Ms.  Samantha  Lewis  at  (202)  260-7149. 
For  additional  economic  information 
contact  Mr.  William  Anderson  at  (202) 
260-5131. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  include: 


Examples  of  regulated  entities 


Incinerators  that  discharge  directly  to  or  indirectly  through  publicly  owned  treatment  works  to  waters  of  the  U.S.  and  that 
txim  RCRA  hazardous  wastes  received  from  off-site  for  a  fee  or  other  remuneration  (regulated  under  RCRA,  40  CFR 
part  264,  subpart  O  or  part  265,  subpart  O  (i.e.  rotary  kiln  incinerators,  liquid  injection  incinerators)).  Boilers  and  indus- 
trial furnaces  (BIFs)  that  discharge  directly  to  or  indirectly  through  publicly  owned  treatment  works  to  waters  of  the  U.S. 
and  that  bum  RCRA  hazardous  wastes  received  from  off-site  for  a  fee  or  other  remuneration  (regulated  under  RCRA, 
40  CFR  part  266,  subpart  H  (i.e.  boilers,  industrial  furnaces)). 

Incinerators  that  discharge  directly  to  or  indirectly  through  publicly  owned  treatment  wori<s  to  waters  of  the  U.S.  and  that 
bum  RCRA  hazardous  wastes  received  from  off-site  for  a  fee  or  other  remuneration  (regulated  under  RCRA,  40  CFR 
part  264,  subpart  O  or  part  265,  subpart  O  (i.e.  rotary  kiln  incinerators,  liquid  injectron  incinerators)).  Boilers  and  indus- 
trial tumaces  (BIFs)  that  discharge  directly  to  or  indirectly  through  publicly  owned  treatment  wori<s  to  waters  of  the  U.S. 
and  that  bum  RCRA  hazardous  wastes  received  from  off-site  for  a  fee  or  other  remuneration  (regulated  under  RCRA, 
40  CFR  part  266,  Subpart  H  (i.e.  boilers,  industrial  furnaces)).^  


^  EPA  identified 
agencies  that  bun  i 


no  Federal  agencies  that  operate  commercial  hazardous  combustwn  facilities  subject  to  this  regulation.  However,  Federal 
RCRA  hazarrfcus  wastes  received  from  off-site  for  a  fee  or  other  remuneration  would  be  covered  by  the  final  regulation. 


The  precedin ;  table  is  not  intended  to 
be  exhaustive,  1  ut  rather  provides  a 
guide  for  readers  regarding  entities 
likely  to  be  regulated  by  this  action. 
This  table  lists  ihe  types  6f  entities  that 
EPA  is  now  awtre  could  potentially  be 
regulated  by  thi  s  action.  Other  types  of 
entities  not  list(  id  in  the  table  coiild  also 
be  regulated.  T(  i  determine  whether 
your  facility  is  legulated  by  this  action, 
you  should  car(  fully  examine  the 
applicability  ci  teria  in  §444.10  of  the 
final  rule  and  t  le  definitions  in  §  444.11 
of  the  final  rule .  If  you  have  questions 
regarding  the  a  )plicability  of  this  action 
to  a  particular  ( ntity,  consult  one  of  the 


persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Compliance  Dates 

Existing  direct  dischargers  must 
comply  with  limitations  based  on  the 
best  practicable  technology  currently 
available,  the  best  conventional 
pollutant  control  technology,  and  the 
best  available  technology  economically 
achievable  as  soon  as  their  National 
Pollutant  Discharge  Elimination  System 
(NDPES)  permit  includes  such 
limitations.  Existing  indirect  dischargers 
subject  to  today's  regulations  must 
comply  with  the  pretreatment  standards 
for  existing  sources  no  later  than 


January  27,  2003.  New  direct  and 
indirect  discharging  sources  must 
comply  with  applicable  limitations  and 
standards  on  the  date  the  new  sources 
begin  operations. 

Supporting  Documentation 

The  final  regulations  are  supported  by 
several  major  documents: 

1.  "Development  Document  for  Final 
Effluent  Limitations  Guidelines  and 
Standards  for  Commercial  Hazardous 
Waste  Combustors"  (EPA  821-R-99- 
020).  This  Technical  Development 
Dociunent  (TDD)  presents  the  technical 
information  that  formed  the  basis  for 
EPA's  decisions  concerning  the  final 
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rule.  In  it,  EPA  describes,  among  other 
things,  the  data  collection  activities 
following  the  proposal,  the  wastewater 
treatment  teclmology  options 
considered,  what  pollutants  are  foxmd 
in  CHWC  wastewater  and  the  estimation 
of  costs  to  the  industry  to  comply  with 
final  limitations  and  standards. 

2.  "Economic  Analysis  of  Final 
Effluent  Limitations  Guidelines  and 
Standards  for  Commercial  Hazardous 
Waste  Combustors"  (EPA  821-B-99- 
008). 

3.  "Statistical  Support  Document  for 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  Commercial 
Hazardous  Waste  Combustors"  (EPA 
821-B-99-010). 

4.  "Environmental  Assessment  of 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  Commercial 
Hazardous  Waste  Combustors"  (EPA 
821-B-99-009). 


How  to  Obtain  Supporting  Documents 

The  Technical  Development 
Document  and  Economic  Analysis  will 
be  posted  on  the  Internet,  at 
www.EPA.gov/OST/guide.  The 
dociunents  are  also  available  from  the 
Office  of  Water  Resoiux:e  Center,  MC- 
4100,  U.S.  EPA,  401  M  Street  SW, 
Washington,  DC  20460;  telephone  (202) 
260-7786  for  the  voice  mail  publication 
request. 
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VIII.  Regulatory  Implementation 

A.  Implementation  of  the  Limitations  and 
Standards 
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Appendix  1 — Definitions,  Acronyms,  and 
Abbreviations 

Legal  Authority 

EPA  is  promulgating  these  regulations 
under  the  authority  of  sections  301,  304, 
306,  307,  308,  and  501  of  the  Clean 
Water  Act,  33  U.S.C.  1311, 1314, 1316, 
1317,  1318,  and  1361. 

L  Statutory  Background  for  Effluent 
Regulations 

A.  Overview  of  the  Clean  Water  Act 

Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters." 
Section  101(a),  33  U.S.C.  1251(a).  To 
achieve  this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  with  the 
statute.  The  Clean  Water  Act  attacks  the 
problem  of  water  pollution  on  a  niunber 
of  different  fronts.  Its  primary  reliance, 
however,  is  on  establishing  restrictions 
on  the  types  and  amounts  of  pollutants 
discharged  ft-om  various  industrial, 
commercial,  and  public  sources  of 
wastewater. 

Direct  dischargers  must  comply  with 
effluent  limitations  and  new  source 
performance  standards.  These 
limitations  and  standards  are 
established  by  regidation  for  categories 
of  industrial  dischargers  and  are  based 
on  the  degree  of  control  that  can  be 
achieved  using  various  levels  of 
pollution  control  technology.  Permits 
authorizing  discharges  issued  under  the 
National  Pollutant  Discharge 
Elimination  System  must  require 
compliance  with  these  limitations  and 
standards  (CWA  sections  301(b),  304(b), 
306,  307(bHd),  33  U.S.C.  1311(b), 
1314(b),  1316,  and  1317(b}-(d)).  In  the 
absence  of  national  effluent  limitations 
and  new  soince  performance  standards, 
EPA  must  establish  "best  professional 
judgement"  limitations  and  standards 
on  a  case-by-case  basis  before  it  may 
issue  an  NPDES  discharge  permit. 

Congress  recognized  that  regulating 
only  those  sources  that  discharge 
effluent  directly  into  the  nation's  waters 
would  not  be  sufficient  to  achieve  the 
CWA's  goals.  Consequently,  the  CWA 
requires  EPA  to  promulgate  nationally 
applicable  pretreatment  standards  (for 
new  and  existing  sources)  which  restrict 
pollutant  discharges  for  those  who 
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discharge  wastfewater  indirectly  though 
sewers  flowing  to  publicly-owned 
treatment  woris  (POTWs)  (section 
307(b)  and  (c),  33  U.S.C.  1317(b)  and 
(c)).  National  p  retreatment  standards  are 
established  for  those  pollutants  in 
wastewater  fro  m  indirect  dischargers 
which  may  pai  s  through  or  interfere 
with  POTW  operations.  Generally, 
pretreatment  standards  are  designed  to 
ensure  that  wa  stewater  from  direct  and 
indirect  indus'  rial  dischargers  are 
subject  to  simi  ar  levels  of  treatment.  In 
addition.  POT  Vs  are  required  to 
implement  loc  d  treatment  limits 
applicable  to  t  leir  industrial  indirect 
dischargers  to  satisfy  any  local 
requirements  (40  CFR  403.5). 

B.  Statutory  Ri<juirements  of  Regulation 

The  CWA  re  quires  EPA  to  establish 
effluent  limita  ions  guidelines, 
pretreatment  s  andards  for  new  and 
existing  sourcds,  and  new  source 
performance  s  andards. 

1.  Best  Practic  ible  Control  Technology 
Currently  Ava  lable  (BPT)— Section 
304(b)(1)  of  th!  CWA 

In  the  guide  ines  for  an  industry 
category.  EPA  defines  the  BPT  effluent 
limitations  for  conventional,  priority, 
and  non-conv(intional  pollutants.  In 
specifying  BPT.  EPA  looks  at  a  number 
of  factors.  EP/  first  considers  the  cost 
of  achieving  e  fluent  reductions  in 
relation  to  die  effluent  reductions 
obtained.  The  Agency  also  considers  the 
age  of  the  equ:  pment  and  facilities,  the 
processes  employed  and  any  required 
process  changes,  engineering  aspects  of 
the  control  tec  hnologies.  non-water 
quality  enviro  imental  impacts 
(including  energy  requirements),  and 
such  other  fac  ors  as  the  Agency  deems 
appropriate  (CWA  304(b)(1)(B)). 
Traditionally.  EPA  establishes  BPT 
effluent  limita  tions  based  on  the  average 
of  the  best  per  Formances  of  facilities 
within  the  inc  ustry  of  various  ages, 
sizes,  processus  or  other  common 
characteristics .  Where  existing 
performance  i »  uniformly  inadequate, 
however,  EPA  may  require  higher  levels 
of  control  thai  i  currently  in  place  in  an 
industrial  cat*  gory  if  the  Agency 
determines  thiit  the  technology  can  be 
practicably  apblied. 

2.  Best  Conventional  Pollutant  Control 
Technology  (BCT)— Section  304(b)(4)  of 
the  CWA         I 

The  1977  aihendments  to  the  CWA 
require  EPA  ta  identify  effluent 
reduction  levels  for  conventional 
pollutants  asspciated  with  BCT 
technology  iot  discharges  from  existing 
industrial  poi  it  sources  beyond  the 
effluent  reduc  tions  achieved  imder  BPT. 


In  addition  to  other  factors  specified  in 
section  304(b)(4)(B),  the  CWA  requires 
that  EPA  establish  BCT  limitations  after 
consideration  of  a  two  part  "cost- 
reasonableness"  test.  EPA  explained  its 
methodology  for  the  development  of 
BCT  limitations  in  July  1986  (51  FR 
24974). 

Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demand  (BOD5), 
total  suspended  solids  (TSS),  fecal 
coliform.  pH.  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30. 1979  (44  FR  44501). 

3.  Best  Available  Technology 
Economically  Achievable  (BAT) — 
Section  304(b)(2)  of  die  CWA 

In  general.  BAT  effluent  limitations 
guidelines  represent  the  best 
economically  achievable  performance  of 
plants  in  the  industrial  subcategory  or 
category.  The  factors  considered  in 
assessing  BAT  include  the  cost  of 
achieving  BAT  effluent  reductions,  the 
age  of  equipment  and  facilities 
involved,  the  process  employed, 
potential  process  changes,  and  non- 
water  quality  environmental  impacts, 
including  energy  requirements.  The 
Agency  retains  considerable  discretion 
in  assigning  the  weight  to  be  accorded 
these  factors. 

4.  New  Soiut:e  Performance  Standards 
(NSPS)— Section  306  of  die  CWA 

NSPS  reflect  effluent  reductions  that 
are  achievable  based  on  the  best 
available  demonstrated  treatment 
technology.  New  facilities  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies.  As  a 
result,  NSPS  should  represent  the  most 
stringent  controls  attainable  through  the 
application  of  the  best  available  control 
technology  for  all  pollutants  (i.e., 
conventional,  nonconventional,  and 
priority  pollutants).  In  establishing 
NSPS,  EPA  is  directed  to  take  into 
consideration  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energy  requirements. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Section  307(b)  of  the 
CWA 

The  CWA  requires  EPA  to  establish 
pretreatment  standards  to  prevent 
pollutants  passing  through  POTWs  or 
interfering  with  POTW  operations.  EPA 
determines  whether  a  pollutant  passes 
through  a  POTW  by  comparing  BAT 
removals  of  the  pollutemts  at  direct 


discharging  facilities.  The  preamble  to 
the  proposal  explains  this.  See  63  FR  at 
6405-06.  As  explained  above,  EPA 
develops  BAT  limitations  by 
considering  a  number  of  factors, 
including  the  availability  and  feasibility 
of  use  of  the  treatment  technology, 
pollutant  removals,  and  its  cost  to 
dischargers.  Section  304(b)(2)  of  the 
CWA.  EPA  evaluates  the  same  factors  in 
establishing  pretreatment  standards  as  it 
considers  when  it  develops  BAT 
limitations  (A  Legislative  History  of  the 
Clean  Water  Act  Amendments  of  1977. 
H.R.  Rep.  No.  830,  95di  Cong.  1st  Sess., 
271  (1978)).  Pretreatment  standards  are 
technology-based  and  analogous  to  BAT 
effluent  limitations.  Pretreatment 
standards  also  must  be  economically 
achievable  on  a  national  basis  to  the 
industry  category. 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
POTWs.  including  interfering  with 
sludge  disposal  methods. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
categorical  pretreatment  standards,  are 
found  at  40  CFR  part  403.  Those 
regulations  require  POTWs  to  establish 
pretreatment  standards  to  address  local 
passthrough  and  establish  pretreatment 
standards  that  apply  to  all  non-domestic 
dischargers.  See  52  FR  1586,  January  14, 
1987. 

6.  Pretreatment  Standards  for  New 
■  Sources  (PSNS)— Section  307(b)  of  die 
CWA 

Like  PSES,  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass-through,  interfere-with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
indirect  dischargers  have  the 
opportxmity  to  incorporate  into  their 
plants  the  best  available  demonstrated 
technologies.  The  Agency  considers  the 
same  factors  in  promulgating  PSNS  as  it 
considers  in  promulgating  NSPS. 

C.  CWA  Section  304(m)  Requirements 

Section  304(m)  of  the  Act  (33  U.S.C. 
1314(m)),  added  by  the  Water  Quality 
Act  of  1987,  requires  EPA  to  establish 
schedules  for  (1)  reviewing  and  revising 
existing  effluent  limitation  guidelines 
and  standards  ("effluent  guidelines"), 
and  (2)  promulgating  new  effluent 
guidelines.  On  January  2. 1990.  EPA 
published  an  Effluent  Guidelines  Plan 
(55  FR  80),  that  included  schedules  for 
developing  new  and  revised  effluent 
guidelines  for  several  industry 
categories.  One  of  the  industries  for 
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which  the  Agency  established  a 
schedule  was  the  "Hazardous  Waste 
Treatment,  Phase  IT"  Category.  EPA 
subsequently  changed  the  category 
name  "Hazardous  Waste  Treatment, 
Phase  11"  to  "Landfills  and 
Incinerators." 

The  Natvu-al  Resources  Defense 
Council,  hic.  (NRDC)  and  Public 
Citizen,  Inc.  challenged  the  Effluent 
Guidelines  Plan  in  a  suit  filed  in  U.S. 
District  Court  for  the  District  of 
Columbia  [NRDC  et  al  v.  Beilly,  Civ.  No. 
89-2980).  Under  the  terms  of  the 
consent  decree,  EPA  agreed,  among 
other  things,  to  propose  effluent 
guidelines  for  the  "Landfills  and 
Incinerators"  category  by  November 
1997  and  to  take  final  action  by 
November  1999.  Although  "Landfills 
and  Incinerators"  is  listed  as  a  single 
enXry  in  the  Consent  Decree  schedule, 
EPA  proposed  two  separate  rulemaking 
actions  in  the  Federal  Register,  both  on 
February  6, 1998.  In  order  to  reflect  the 
fact  that  the  effluent  limitations 
guidelines  and  standards  to  be  proposed 
would  apply  only  to  a  segment  of  the 
waste  combustion  industry,  EPA 
changed  the  name  of  the  proposed 
regulation  from  "Incinerators"  to 
"Industrial  Waste  Combustor" 
regulations  prior  to  the  proposal.  In 
order  to  reflect  acciuately  the  segment 
of  the  combustion  industry  being 
regulated  today,  EPA  has  now  changed 
the  name  for  this  final  regulation  to 
"Commercial  Hazardous  Waste 
Combustor"  regulations. 

II.  Background  on  the  Industry  and 
Prior  Regulations 

A.  Updated  Profile  of  the  Industry 

The  universe  of  incineration  facilities 
currently  in  operation  in  the  United 
States  is  broad.  These  include 
municipal  waste  combustors  that  bimi 
household  and  other  mimicipal  trash 
and  incinerators  that  bum  hazardous 
wastes.  Among  other  types  of 
incinerators  burning  waste  material  are 
those  that  burn  medical  wastes 
exclusively  and  sewage  sludge 
incinerators  that  burn  residual  solids 
fi'om  wastewater  treatment  at  POTWs.  In 
addition,  some  boilers  and  industrial 
furnaces  may  also  binn  waste  materials 
for  fuel. 

While  many  industries  began 
incinerating  some  of  their  wastes  as 
early  as  the  late  1950's,  the  cmrent 
market  for  waste  combustion 
(particularly  combustion  of  hazardous 
wastes)  is  essentially  a  creatiue  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  EPA's  resuUing 
regulation  of  hazardous  waste  disposal. 
For  more  information  on  the 


development  of  the  industry,  see  the 
preamble  to  the  proposed  guideline  at 
63  FR  6392,  6395  (February  6,  1998). 

Today's  rule  establishes  national 
effluent  limitations  and  pretreatment 
standcirds  for  a  segment  of  the  waste 
combustion  industry — "commercial 
hazardous  waste  combustors."  The 
segment  of  the  universe  of  incineration 
units  for  which  EPA  has  adopted 
regulations  includes  units  which 
operate  commercially  and  which  use 
controlled  flame  combustion  in  the 
treatment  or  recovery  of  energy  values 
from  hazardous  industrial  waste.  For 
example,  industrial  boilers,  industri^ 
furnaces,  rotary  kiln  incinerators  and 
liquid-injection  incinerators  are  all 
types  of  units  included  in  the 
Commercial  Hazardous  Waste 
Combustors  Subcategory. 

Thermal  treatment  or  recovery 
operations  at  these  facilities  generate  the 
following  types  of  wastewater:  Air 
pollution  control  wastewater,  flue  gas 
quench  wastewater,  truck/equipment 
wash  water,  container  wash  waster, 
laboratory  drain  wastewater,  and  floor 
washings  from  process  areas.  Section  4 
of  the  TDD  describes  these  more  fully. 
Typical  non-wastewater  by-products  of 
thermal  treatment  or  recovery 
operations  may  include:  Slag  or  ash 
developed  in  the  thermal  unit  itself,  and 
emission  particles  collected  using  air 
pollution  control  systems.  There  are 
many  different  types  of  air  pollution 
control  systems  in  use  by  thermal  units. 
The  types  employed  by  thermal  units 
include,  but  are  not  limited  to,  the 
following:  Packed  towers  (which  use  a 
caustic  scrubbing  solution  for  the 
removal  of  acid  gases),  baghouses 
(which  remove  particles  and  do  not  use 
any  water),  wet  electrostatic 
precipitators  (which  remove  particles 
using  water  but  do  not  generate  a 
wastewater  stream),  and  venturi 
scrubbers  (which  remove  particles  using 
water  and  generate  a  wastewater 
stream).  Thus,  the  amount  of  wastewater 
and  types  of  wastewater  generated  by  a 
thermal  unit  are  directly  dependent 
upon  the  types  of  air  pollution  control 
systems  employed  by  the  thermal  unit. 

The  Agency  estimates  that  there  are 
approximately  55  Commercial 
Hazardous  Waste  Combustor  facilities 
that  are  potentially  subject  to  the  rule. 
These  include  rotary  kiln  incinerators, 
liquid  injection  incinerators,  fluidized- 
bed  incinerators,  multiple-hearth 
incinerators,  fixed-hearth  incinerators, 
industrial  boilers,  industrial  furnaces, 
and  other  types  of  thermal  units.  These 
do  not  include  cement  kilns,  since  EPA 
specifically  exempts  cement  kilns  from 
this  final  rule.  Of  these  55  facilities, 
approximately  33  facilities  do  not 


generate  any  wastewater  that  EPA  is 
regulating  under  this  final  rule.  Twelve 
of  these  facilities  generate  CHWC  ^ 

wastewater  but  do  not  discharge  the 
wastewater  to  a  receiving  stream  or 
POTW.  These  "zero  or  alternative" 
dischargers  use  a  variety  of  methods  to 
dispose  of  their  wastewater.  At  these 
facilities,  (1)  wastewater  is  sent  off-site 
for  treatment  or  disposal  (four  facilifies); 
(2)  wastewater  is  burned  or  evaporated 
on  site  (foui  facilities);  (3)  wastewater  is 
sent  to  a  surface  impoundment  on  site 
(three  facilities):  and  (4)  wastewater  is 
injected  underground  on  site  (one 
facility). 

For  the  final  rule.  EPA  identified  only 
10  facilities  that  were  discharging 
CHWC  wastewater  to  a  receiving  stream 
or  introducing  wastewater  to  a  POTW. 
Of  these  10  facilities,  two  facilities  have, 
since  1992,  either  stopped  accepting 
waste  from  off  site  for  combustion  or 
have  closed  their  combustion 
operations. 

B.  Proposed  Rule 

1.  Proposal 

On  February  6, 1998  (63  FR  6391). 
EPA  proposed  limitations  and  standards 
for  the  Conunercial  Hazardous  Waste 
Combustor  Industry.  The  proposal 
applied  to  existing  and  new  stand-alone 
industrial  waste  combustors  that  burned 
hazardous  and  non-hazardous  wastes 
received  from  offsite.  The  proposed 
guidelines  and  standards  would  not 
have  applied  to  wastewater  discharges 
from  industrial  waste  combustors  that 
only  burned  wastes  generated  on-site  at 
the  industrial  facility  or  generated  at 
facilities  under  common  corporate 
ownership.  The  principal  source  of 
regulated  wastewater  under  the 
proposal  was  air  pollution  control 
wastewater.  The  comment  period  for  the 
proposal  closed  on  May  7,  1998.  EPA 
received  comments  fi'om  39  interested 
stakeholders. 

2.  Notice  of  Data  Availability 

On  May  17,  1999  (64  FR  26714),  EPA 
published  a  Notice  of  Data  Availability 
related  to  the  proposed  limitations  and 
standards  for  the  Commercial 
Hazardous  Waste  Combustor  industry. 
This  notice  solicited  comments  on  new 
wastewater  treatment  system 
performance  data  from  three 
Commercial  Hazardous  Waste 
Combustor  facilities.  EPA  received  this 
new  performance  data  in  early  199§, 
subsequent  to  the  close  of  the  comment 
period  for  the  proposal. 

Three  CHWCs  submitted  influent  and 
effluent  wastewater  treatment  system 
performance  data  and  related 
information  on  the  operation  of  their 
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C.  Related  Reg  jlations — Hazardous 
Waste  Combui  tion  Regulation 
Promulgated  September 30.  1999 

The  preamb  e  to  the  proposal 
discusses  a  nu  nber  of  EPA  regulatory 
efforts  affectin ;  the  waste  combustion 
industry,  inch  ding  a  proposal  to 
establish  stanc  ards  for  hazardous  waste 
combustion.  6  l  FR  at  6395-96. 
Recently,  unde  r  the  joint  authority  of 
the  Clean  Air  i  let  (CAA)  and  the 
Resource  Cons  srvation  Recovery  Act 
(RCRA),  EPA  f  romulgated  the 
Hazardous  Wa  ite  Combustion  (HWC) 
MACT  (64  FR  )2828.  September  30, 
1999).  These  final  regulations  apply  to 
the  following  t  ^pes  of  combustors: 

•  RCRA  Inc:  aerators  (as  defined  in  40 
CFR  260.10). 

•  RCRA  Cer  lent  Kilns  and  RCRA 
Lightweight  A  igregate  Kilns  (as  defined 
in  40  CFR  260, 10  under  the  Industrial 
Furnace  definition). 

These  reguk  tions  do  not  apply  to: 

•  RCRA  Boi  ers  and  Industrial 
Furnaces  (othc  r  than  Cement  Kilns  and 
Lightweight  A  ;gregate  Kilns,  as  defined 
in  40  CFR  260  10). 

The  HWC  re  ^ulations  establish  stack 
emission  limit  i  for  several  hazardous  air 
pollutants  (Hi^Ps).  Under  the  Clean  Air 
Act,  these  limi  ts  must  require  the 
maximum  ach  evable  degree  of  emission 
reductions  of  1  lAPs,  taking  into  account 
the  cost  of  ach  eving  such  reductions 
and  non-air  qi  ality  health  and 
environmenta  impacts  and  energy 
requirements-  -so-called  Maximum 
Achievable  Cc  ntrol  Technologies 
(MACT)  stand  irds.  The  HWC  regulation 
does  not  set  Hi  nits  on  the  water  effluents 
from  the  air  pc  llution  control  systems 
(ARCS)  (like  w  et  scrubbers,  quench 
systems).  As  a  result  of  promulgation  of 
these  standards,  it  is  likely  that  some 
facilities  usin^  dry  air  pollution  control, 
not  presently  |  enerating  wastewater, 
may  switch  to  using  wet  ARCS. 

m.  Summary  of  Significant  Changes 
Since  Proposa 

This  sectior  describes  the  most 
signihcant  ch<  nges  to  the  rule  since 
proposal.  Man  y  of  these  changes  result 


from  EPA  consideration  of  the 
conmients  submitted  on  the  proposal. 
Section  X  below  discusses  the  most 
significant  of  these.  EPA's  responses  to 
all  the  comments  provides  more 
detailed  explanations  for  changes.  The 
record  for  the  final  rule  includes  these 
responses. 

A.  EPA  Limited  the  Scope  of  the  Final 
Guidelines  to  Waste  Combustors  that 
Bum  Hazardous  Waste 

Today's  final  rule  does  not  apply  to 
industrial  waste  combustors  that  do  not 
burn  hazardous  waste.  EPA  had 
proposed  to  regulate  both  hazardous 
and  non-hazardous  waste  combustors. 
EPA  received  conmients  questioning 
whether  its  data  collection  effort  was 
complete  enough  to  allow  EPA  to 
characterize  non-hazardous  industrial 
waste  combustor  facilities  and  develop 
limitations  and  standards  for  such 
facilities.  Examples  of  non-hazardous 
industrial  waste  burned  by  waste 
combustors  include:  tire-derived  fuels, 
alternative  fuels,  recycled  manufactured 
products  and  reclaimed  materials. 

The  data  examined  by  EPA  as  well  as 
information  supplied  by  commenters 
supports  the  conclusion  that  the 
pollutant  profile  of  scrubber  water  for 
non-hazardous  industrial  waste 
combustors  burning  alternative  fuels 
will  exhibit  significant  variation 
depending  on  the  type  of  fuels  burned. 
The  variation  will  range  from  scrubber 
water  containing  few,  if  any,  pollutants 
of  potential  concern  to  facilities  whose 
scrubber  water  may  more  closely 
resemble  that  of  hazardous  waste 
combustion  practices.  EPA  determined 
that,  in  order  to  develop  appropriate 
limitations  and  standards,  EPA  would 
need  to  consider  multiple  subcategories, 
based  on  the  different  fuels  burned 
before  it  could  regulate  these  facilities. 
This  effort  would  require  information 
that  the  Agency  currently  lacks. 

At  this  time,  EPA's  Office  of  Air  and 
Radiation  is  exploring  the  development 
of  MACT  CAA  standards  for  industrial 
commercial  waste  incineration.  They 
have  identified  four  potential 
subcategories  for  regulation:  wood  and 
other  biomass  waste  incinerators, 
pathological  waste  incinerators,  drum 
and  parts  reclaimer  incinerators, 
miscellaneous  industrial  and 
commercial  waste  incinerators.  EPA 
may  consider  taking  a  second  look  at 
these  facilities  for  wastewater 
regulation,  following  development  of 
the  MACT  standards.' 

The  CHWC  regulation  focuses  on 
RCRA  combustor  units  and  includes 
units  that  bum  both  RCRA  and  non- 
RCRA  wastes.  If  a  combustor  does  not 
burn  any  RCRA  hazardous  waste,  it  is 


not  subject  to  the  rule.  The  regulation 
will  apply  to  the  CHWC  wastewater 
produced  by  burning  non-hazardous 
industrial  wastes  in  conjunction  with 
RCRA  hazardous  waste. 

B.  The  Final  Guidelines  Do  Not  Apply 
to  Hazardous  Waste  Combustors 
Exempt  From  RCRA 

In  today's  final  rule,  EPA  is  clarifying 
the  proposal  regarding  incinerators  and 
BIFs  regulated  under  RCRA.  EPA 
proposed  to  regulate  only 
"commercially-operating  hazardous 
waste  combustor  facilities  regulated  as 
'incinerators'  or  'boilers  and  industrial 
furnaces'  under  RCRA."  EPA  based  its 
decision  to  limit  the  scope  of  the 
guidelines,  in  part,  on  its  determination 
that  wastewater  from  these  exempt 
facilities  would  be  qualitatively 
different  from  the  regulated  wastewater. 
However,  EPA  failed  to  make  it  clear 
that  it  was  not  proposing  to  regulate 
facilities  that  are  granted  exemptions 
from  40  CFR  part  264,  subpart  O;  part 
265,  subpart  O;  or  part  266,  subpart  H. 
The  applicability  provisions  of  the  final 
guideline  make  it  clear  that  the  rule 
does  not  apply  to  those  exempted 
facilities.  One  example  of  a  facility  of 
this  type  is  a  facility  that  is 
conditionally  exempt  from  regulation  as 
a  RCRA  BIF  under  40  CFR  266.100(c). 

C.  The  Final  Guidelines  Do  Not  Apply 
to  the  Burning  of  Waste  that  Is  Received 
From  Off  Site  for  No  Fee  or  Other 
Remuneration 

In  today's  final  rule,  EPA  is  not 
regulating  hazardous  waste  combustors 
(HWCs)  that  only  take  waste  from  off- 
site  (from  facilities  not  under  the  same 
corporate  structure)  for  no  fee  or  other 
remuneration.  At  proposal,  EPA  had 
included  waste  burned  from  off-site  for 
a  fee  or  other  remuneration  in  the  scope 
of  the  rule.  Examples  of  "not-for-fee" 
activities  include  wastes  burned  as  a 
public  service  and  product  stewardship 
activities. 

As  explained  in  greater  detail  below, 
EPA  decided  it  would  not  include 
captive  or  intra-company  HWCs  within 
this  guideline  so  long  as  the  combustors 
did  not  biu-n  off-site  wastes  generated  at 
a  facility  not  under  the  same  corporate 
structure  or  subject  to  the  same 
ownership.  A  captive  or  intra-company 
HWC  would  still  not  be  subject  to  the 
guideline  if  it  burned  off-site  waste 
generated  at  a  facility  not  under  the 
same  ownership  so  long  as  the  wastes 
are  similar  to  the  wastes  being  generated 
on-site.  EPA's  review  of  data  on  captive 
facilities  showed  that  permit  wo-iters 
regulated  captive  scrubber  water  either 
through  specific  guideline  limitations  or 
by  developing  BPJ  limitations  that 
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generally  paralleled  the  limitations  for 
the  associated  industrial  process 
wastewater.  The  apparent  reason  for  this 
is  that  if  the  incinerator  is  burning  on- 
site  industrial  waste  or  similar  waste, 
then  the  pollutant  profile  of  its  scrubber 
water  would  include  many  of  the  same 
pollutants  seen  in  wastewater  from  its 
industrial  operations.  Given  the  small 
quantity  of  scrubber  water  and 
commingled  treatment,  applying  the 
same  requirements  to  scrubber  water 
would  be  appropriate. 

EPA  concluded  that  the  quantity  of 
wastes  burned  on  a  "not-for-fee"  basis 
was  unlikely  to  be  great  for  such  captive 
and  intra-company  facilities.  In  those 
circumstances,  the  burning  of  such 
waste  was  not  likely  to  change  the 
character  of  the  scrubber  water  for  these 
combustors  significantly.  In  these 
circumstances,  the  same  reasoning  that 
supported  not  including  these 
combustors  in  this  guideline  would  still 
apply. 

D.  EPA  Has  Excluded  Cement  Kilns 
From  the  Scope  of  the  Guidelines 

EPA  is  not  including  cement  kilns 
within  the  scope  of  the  CHWC 
guidelines  for  several  reasons.  Although 
EPA  proposed  to  include  cement  kilns 
in  the  scope  of  this  rule,  EPA's  survey 
identified  no  cement  kilns  that  are 
currently  discharging  scrubber  water  or 
other  wastewater  that  is  potentially 
subject  to  the  CHWC  guidelines.  In  the 
absence  of  detailed  information  on  the 
wastes  burned  in  these  kilns, 
wastewater  characterizations,  and 
treatment  effectiveness,  EPA  is  not 
applying  the  final  limitations  and 
standards  to  cement  kilns. 

EPA  learned,  as  part  of  its  analysis  for 
the  final  rule,  that  there  may  be  a 
cement  kiln  considering  the  installation 
of  wet  scrubbers  in  order  to  comply 
with  the  Hazardous  Waste  Combustor 
MACT.  (See  discussion  on  this  MACT 
final  rule  above  at  Section  II.C.)  In  the 
event  that  a  cement  kiln  burning 
hazardous  waste  switched  from  a  dry  to 
wet  scrubber,  EPA  would  expect  it  to 
produce  scrubber  water  with  a  pollutant 
profile  very  similar  to  those 
wastestreams  regulated  here  as  CHWC 
wastewater.  In  those  circumstances, 
NPDES  permit  writers  should  consider 
whether  they  will  need  to  establish  BPJ 
limitations  or  local  control  authorities 
may  need  to  establish  local  limits  to 
control  discharges  of  toxic  pollutants  in 
the  scrubber  water.  Permit  writers 
should  compare  cement  kiln  scrubber 
wastewater  with  the  information 
provided  in  the  TDD  concerning  the 
characteristics  of  CHWC  wastewater  to 
determine  whether  similar  discharge 
limitations  should  be  established. 


In  EPA's  view,  thermal  operations 
burning  hazardous  wastes  that  use  wet 
emissions  control  equipment  will 
generally  result  in  wastewater  with 
similar  pollutant  profiles.  This 
conclusion  is  supported  by  the  data  EPA 
has  collected.  Thus,  EPA's  wastewater 
data  included  data  from  wet  emission 
control  equipment  at  thermal  operations 
burning  hazardous  waste  exclusively  as 
well  as  operations  that  burned 
hazardous  waste  as  a  fuel  for  other 
industrial  operations  such  as  acid 
regeneration.  As  EPA  expected,  the 
wastewater  included  extremely  low 
levels  of  organic  pollutants  which  are 
largely  destroyed  in  the  combustion 
process.  EPA  did  find  present  a  number 
of  metals  at  treatable  levels.  Permit 
writers  and  local  control  authorities 
should  carefully  examine  cement  kiln 
emission  control  wastewater  to  see  if  it 
also  contains  metal  pollutants  when  the 
permit  writer  establishes  case-by-case 
limitations  under  NPDES  regulations  at 
40  CFR  125.(3)  or  the  control  authority 
establishes  local  limits  under  the 
General  Pretreatment  Regulations  at  40 
CFR  403.5. 

EPA  has  established  limitations  and 
standards  for  cement  manufacturers  at 
40  CFR  part  411.  Among  these 
limitations  and  standards  are  discharge 
limits  for  cement  kilns  which  use  water 
in  wet  scrubbers  to  control  kiln  stack 
emissions.  While  the  part  411 
regulations  include  BPT/BAT 
limitations,  they  only  limit  conventional 
pollutants  and  temperature.  There  are 
no  pretreatment  standards  for  indirect 
dischargers  and  no  BAT  limitations  to 
control  the  discharge  of  toxic  pollutants 
from  these  facilities.  Consequently,  the 
permit  writer  or  local  control  authority 
must  include  technology-based  limits 
for  any  toxic  pollutant  which  is  or  may 
be  discharged  at  a  level  greater  than  the 
level  which  can  be  achieved  by 
treatment  requirements  appropriate  to 
the  permittee  or  which  may  pass 
through  or  interfere  with  POTW 
operations  (40  CFR  122.44(e),  125.3.  See 
also  40  CFR  403.5(c)  which  requires  the 
establishment  of  local  limits  in  a  POTW 
pretreatment  program  for  any  pollutant 
which  may  cause  pass  through  or 
interference).  The  presence  of  metal 
pollutants  in  scrubber  water  would 
likely  trigger  these  requirements. 

E.  EPA  Used  Additional  Data  To 
Calculate  the  Final  Limitations  and 
Standards 

As  described  in  the  Notice  of 
Availability  on  May  17, 1999  (64  FR 
26714),  EPA  received  influent  and 
effluent  data  from  three  CHWC  facilities 
following  proposal  of  the  regulation. 
Commenters  supported  the  use  of  this 


data  in  the  development  of  the  final 
CHWC  limitations  and  standards. 
Following  an  evaluation  of  the  three 
facilities,  EPA  determined  that  two  of 
the  three  facilities  employed  effective 
treatment.  EPA  used  data  from  these 
two  facilities  as  follows.  The 
concentrations  of  pollutants  in  the 
treated  effluent  from  these  two 
additional  facilities  are  higher  for  some 
pollutants  and  lower  for  others,  as 
compared  to  the  facility  used  to  develop 
limitations  and  standards  for  the 
proposal.  EPA  used  the  new  pollutant 
concentration  data  for  the  final  rule. 
EPA  did  not  rely  on  data  from  the  two 
additional  facilities  to  calculate 
variability  factors.  For  both  facilities, 
the  average  variability  of  the  effluent 
concentrations  was  lower  than  the 
average  variability  of  the  effluent 
concentrations  used  to  calculate  the 
proposed  limitations  and  standards. 
EPA  used  only  the  variability  factors 
calculated  from  the  facility  it  used  at 
proposal  to  calculate  the  final 
limitations  and  standards.  The 
variability  factors  calculated  using  the 
proposal  data  better  reflect  the 
variability  seen  in  waste  receipts  at 
CHWCs. 

F.  Change  in  Technology  Basis  of 
Limitations  and  Standards  Due  to 
Expanded  Data  Set 

Based  on  the  new  data  received  and 
analyzed  by  EPA  following  proposal, 
EPA  has  changed  the  technology  basis 
for  PSES  and  BPT/BAT  (noted  this  way 
because  the  BPT  and  BAT  limitations 
are  equivalent).  For  the  final  rule,  PSES 
and  BPT/BAT  are  based  on  chromium 
reduction  (as  necessary)  followed  by 
two  stages  of  chemical  precipitation 
with  (or  without)  sand  filtration.  EPA 
developed  the  final  limitations  and 
standards  using  sampling  data  from 
facilities  both  with  and  without  a  final 
sand  filtration  step.  The  data  show  that 
filtration  may  or  may  not  be  necessary 
to  meet  the  final  limitations,  depending 
upon  the  level  of  treatment  provided  in 
the  initial  two  stages  of  chemical 
precipitation.  EPA  costed  the 
limitations  and  standards  with  sand 
filtration,  however,  to  ensure  its 
economic  achievability. 

G.  Change  in  Regulation  Name 

EPA  changed  the  name  of  this 
regulation  from  "Industrial  Waste 
Combustors"  to  "Conmiercial 
Hazardous  Waste  Combustors."  This 
change  reflects  the  changes  made  in  the 
scope  of  the  project  from  proposal  to 
promulgation.  Specifically,  EPA  is 
regiUating  only  hazardous,  rather  than 
all  industrial,  waste  combustors  for  the 
final  regulation  (see  Section  FV.A. 
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above).  Also.  ^A  is  regulating  only 
facilities  whidh  receive  waste  for  a  fee 
or  other  remuneration,  rather  than  all 
facilities  that  ake  waste  from  off-site 
from  facilities  not  under  their  same 
corporate  structure,  regardless  of 
whether  a  fee  is  charged  (see  Section 
IV.C  above). 

H.  RCRA  Pernut  Modification  Costs 
Removed 

In  the  proposed  regulation,  EPA 
included  RCRIA  permit  modification 
capital  costs  x  one  component  of  the 
total  proposea  capital  costs.  This  was  an 
error.  The  waf tewater  treatment  unit 
exemption  at  40  CFR  264.1(g)(6)  and  40 
CFR  265.l(c)(10)  and  40  CFR 
270.1(c){2)(v)  Bxempts.  from  certain 
RCRA  requirements,  wastewater 
treatment  units  at  facilities  that  are 
subject  to  the  KiPDES  or  pretreatment 
requirements  under  the  Clean  Water 
Act.  Thus,  CHWC  facilities  would  not 
need  to  modity  their  RCRA  permits  as 
a  result  of  this  rule  and  would  not  incur 
these  RCRA  p  srmit  modification  costs. 
The  final  rule  does  not  include  these 
RCRA  permit  knodification  costs. 

IV.  The  Final  ICommercial  Hazardous 
Waste  CooibiiBtor  Regulation 

This  sectioii  discusses  the  scope  of 
the  final  rule,  {the  treatment  options  that 
EPA  considered  for  development  of  the 
final  limitatiotis  and  standards  and  the 
rationale  for  the  Agency's  selected 
options  for  BPT,  BCT,  BAT.  PSES, 
PSNS,  and  N^PS. 

A.  Scope  of  the  Final  Rule 

Today's  final  effluent  limitations 
guidelines  and  pretreatment  standards 
cover  pollutants  only  in  discharges  of 
specified  wastewater  from  new  and 
existing  Commercial  Hazardous  Waste 
Combustor  facilities.  Based  on  its 
consideration]  of  comments,  EPA  has 
narrowed  theiscope  of  the  final  rule  to 
commercial  hazardous  waste 
combustors,  rather  than  industrial  waste 
combustors,  as  proposed. 

As  explained  in  Section  III.G,  EPA 
now  defines  t^e  regulated  facilities  as 
Commercial  Hazardous  Waste 
Combustors  (CHWCs).  A  CHWC  is  any 
thermal  unit,  except  a  cement  kiln,  that 
is  subject  to  either  to  40  CFR  part  264. 
subpart  O;  part  265,  subpart  O;  or  part 
266,  subpart  ^  if  the  thermal  unit  bums 
RCRA  hazardous  wastes  received  from 
off-site  for  a  fee  or  other  remuneration 
in  the  followi  ag  circiunstances.  The 
thermal  imit  s  a  commercial  hazardous 
waste  combuitor  if  the  off-site  wastes 
are  generated  at  a  facility  not  under  the 
same  corpora  :e  structiire  or  subject  to 
the  same  owi  ership  as  the  thermal  unit 
and  (1)  the  th  ermal  unit  is  burning 


wastes  that  are  not  of  a  similar  nature 
to  wastes  being  burned  from  industrial 
processes  on  site,  or  (2)  there  are  no 
wastes  being  burned  from  industrial 
processes  on  site.  Examples  of  wastes  of 
a  "similar  natiue"  may  include  the 
following:  wastes  generated  in 
industrial  operations  whose 
wastewaters  are  subject  to  the  same 
provisions  in  40  CFR  Subchapter  N  (Part 
400  to  471)  or  wastes  biuned  as  part  of 
a  product  stewardship  activity. 

The  term  "commercial  hazardous 
waste  combustor"  includes  the 
following  facilities:  a  facility  that  bums 
exclusively  waste  received  from  off-site; 
and,  a  facility  that  bums  both  wastes 
generated  on-site  and  wastes  received 
frtim  off-site.  Facilities  that  may  be 
commercial  hazardous  waste 
combustors  include  hazardous  waste 
incinerators,  rotary  kiln  incinerators, 
lime  kilns,  lightweight  aggregate  kilns, 
and  boilers. 

A  facility  not  otherwise  a  commercial 
hazardous  waste  combustor  is  not  a 
commercial  hazardous  waste  combustor 
if  it  bums  RCRA  hazardous  waste  for 
charitable  organizations,  as  a 
community  service  or  as  an 
accommodation  to  local,  state  or 
government  agencies  so  long  as  the 
waste  is  burned  for  no  fee  or  other 
remuneration.  Thermal  units  that  only 
bum  non-hazardous  industrial  waste  are 
no  longer  in  the  scope  of  this  guideline, 
based  on  EPA's  assessment  of  public 
comments. 

The  scope  of  wastewater  regulated  for 
the  final  rule  remains  the  same  as 
proposed.  CHWC  wastewater  means 
water  used  in  air  pollution  control 
systems  or  water  used  to  quench  flue 
gas  or  slag  generated  as  a  result  of 
commercial  hazardous  waste 
combustion  operations.  Most  of  the 
wastewater  generated  by  Commercial 
Hazardous  Waste  Combustor  operations 
result  from  these  three  sources. 

As  proposed,  EPA  is  not  including 
within  the  scope  of  the  rule  those 
hazardous  waste  combustors  that  bum 
only  wastes  received  from  off-site 
facilities  within  the  same  corporate 
ownership  (intracompany  wastes)  or 
hazardous  waste  combustors  that  only 
bum  wastes  generated  on-site.  Thus, 
facilities  which  only  bum  waste  from 
off-site  focilities  under  the  same 
corporate  structure  (an  intracompany 
facility)  and/ or  oidy  bum  waste 
generated  on-site  (captive  facility)  are 
not  regulated  under  these  guidelines. 

EPA  received  comments  that  claim 
that  the  Agency's  proposal  not  to  apply 
the  guidelines  to  intracompany  facilities 
woidd  mean  that  as  many  as  several 
thousand  on-site  and  intracompany 
facilities  would  not  be  subject  to  the 


rule,  without  assurances  other 
comparable  categorical  standards  would 
apply  to  the  wastewaters  discharged  by 
such  facilities.  EPA  also  received 
comments  that  the  universe  of 
commercial  waste  combustors  covered 
by  the  rule  is  narrow  considering  the 
magnitude  of  the  total  pollutant 
loadings  from  the  whole  IWC  industry. 
The  comments  state  that  EPA  is  ignoring 
the  majority  of  pollutants  discharged 
from  combustion  sources  by  excluding 
captive  and  intracompany  sources. 

EPA  has  concluded  that  its  decision 
to  limit  the  scope  of  this  regulation  to 
a  narrow  universe  of  combustion 
operations  is  well-supported  by  the 
record.  From  the  information  developed 
by  the  Agency  for  this  rulemaking  and 
confirmed  by  comments  on  the 
proposal.  EPA  has  concluded  that  the 
combustor  wastewater  generated  by 
captive  and  intra-company  hazardous 
waste  combustors  operated  in 
conjimction  with,  and  receiving  the 
bulk  of  their  waste  from,  associated 
industrial  or  commercial  operations  are 
ciurently  subject  to  effluent  guideline 
limitations  for  other  point  soiut:e 
categories  either  explicitly  through  the 
guideline  or  through  permit  writer- 
developed  BPJ  limitations.  In  some 
cases.  EPA  specifically  considered 
scrubber  water  as  a  wastewater  soince 
in  developing  guidelines  and  thus 
scrubber  water  is  a  specifically 
regulated  stream.  In  other  cases, 
industrial  operations  with  associated 
combustors  commingle  scrubber  water 
with  other  industrial  wastewater  for 
treatment.  In  these  circiunstances, 
permit  writers  are  applying  the 
applicable  industrial  guideline  to  the 
scrubber  water  through  BPJ  limitations 
because  of  the  small  volumes  of 
scrubber  water  and  the  similarity  of  the 
metals  profile  of  the  scrubber  water  to 
that  of  other  wastewater  being  treated. 

The  record  shows  the  great  bulk  of 
wastewater  discharges  from  captive  and 
intracompany  combustion  operations 
are  in  fact  being  regulated  imder 
industry-specific  guidelines.  EPA  has 
based  those  guidelines  on  data  that  are 
specific  to  the  particular  industrial 
processes  being  conducted  on-site. 
Those  guidelines  regulate  the 
appropriate  range  of  pollutants 
associated  vfith  the  on-site  industrial 
processes.  As  a  consequence,  these 
pollutants  are  likely  constituents  of  the 
waste  being  burned.  In  fact,  many 
existing  effluent  guidelines  specify  air 
pollution  control  wastewaters  (APC)  as 
an  "in-scope"  wastewater  (e.g..  Organic 
Chemicals,  Plastics  and  Synthetic  Fibers 
category  and  Pharmaceutical 
Manufactiuing  category).  The  preamble 
to  the  proposal  provided  detailed 
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information  on  156  captive  and 
intracompany  facilities  receiving  EPA's 
screener  survey  that  are  covered  by 
existing  categorical  standards.  (63  FR 
6392  at  6415).  EPA  has  updated  this 
information.  Rather  than  107  facilities 
as  reported  at  proposal,  EPA  has  now 
determined  that  140  out  of  the  156 
facilities  are  subject  to  existing 
categorical  standards.  There  are  97 
facilities  subject  to  the  Organic 
Chemicals,  Plastics,  and  Synthetic  fibers 
category  (40  CFR  part  414),  17  facilities 
subject  to  the  Pharmaceutical  category 
(40  CFR  part  439).  16  facilities  subject 
to  the  Steam  Electric  Power  Generating 
category  (40  CFR  part  423).  3  facilities 
subject  to  the  Pesticide  Manufacturing 
category  (40  CFR  part  455),  and  7 
subject  to  other  categories.  EPA  could 
not  identify  an  effluent  guidelines 
category  for  16  of  these  156  facilities 
(five  of  these  are  federed  facilities). 
Moreover,  in  the  case  of  the  small 
number — less  than  10  percent — for 
which  EPA  could  not  identify  a  specific 
guideline  that  would  apply,  the  permit 
writer  has  ample  authority  to  obtain  any 
necessary  data  to  wrrite  facility-specific 
BPJ  limitations  or  standards. 

In  addition.  EPA  looked  at  the 
pollutant  data  for  commercial  and  non- 
commercial hazardous  facilities  and 
concluded  that  their  scrubber  water  is 
qualitatively  different.  EPA  evaluated 
the  grab  samples  of  untreated  scrubber 
water  it  collected  from  eight  non- 
commercial facilities  to  determine  if 
there  was  a  difference  in  wastewater 
characteristics  at  non-commercial 
versus  commercial  facilities.  For  each 
regulated  pollutant,  the  average 
untreated  IWC  wastewater 
concentration  is  less  for  the  eight  non- 
commercial facilities  than  for  the  three 
commercial  facilities  used  to  determine 
the  final  limitations.  EPA  concluded 
this  results  from  the  fact  that  non- 
commercial facilities  do  not  take  the 
large  variety  of  different  wastes  that 
commercial  facilities  do.  Additionally, 
two  of  the  nine  regulated  metal 
pollutants  (mercury  and  silver)  were  not 
at  treatable  levels  for  any  of  the  eight 
non-commercial  facilities.  Two  more  of 
the  nine  regulated  metal  pollutants 
(arsenic  and  cadmium)  were  at  treatable 
levels  at  only  one  of  the  eight  non- 
commercial facilities.  Further,  only  one 
of  the  nine  regulated  metal  pollutants 
(zinc)  was  at  treatable  levels  at  more 
than  half  of  the  eight  non-commercial 
facilities.  In  contrast,  seven  of  the  nine 
regulated  metal  pollutants  (arsenic, 
cadmiiun  copper,  lead,  mercury, 
titaniiun  and  zinc)  were  foimd  at 
treatable  levels  at  all  three  of  the 
commercial  facilities  used  to  determine 


the  final  limitations.  Further,  the  ' 

remaining  two  metal  pollutants 
(chromium  and  silver)  were  found  at 
treatable  levels  at  two  of  these  three 
commercial  facilities.  These 
circiunstances  further  support  EPA's 
decision  not  to  subject  non-conunercial, 
captive  hazardous  incinerators  to  the 
limitations  and  standards  developed 
here. 

There  may  be  instances  when  a 
combustor  is  operated  in  conjunction 
with  on-site  industrial  activities  and  the 
combustor  wastewater  is  treated  and 
discharged  separately  from  the 
treatment  of  industrial  wastewater  (or 
treated  separately  and  mixed  before 
discharge).  Permit  writers  should 
consider  this  guideline  as  one  source  of 
information  when  developing 
limitations  and  standards  for  these 
situations. 

Therefore,  EPA  determined  that  it  has 
appropriately  balanced  coverage  of  the 
guidelines  without  imposing  limitations 
on  thermal  units  already  adequately 
regulated  under  existing  guidelines. 
Given  the  circumstances  reviewed 
above.  EPA  concluded  that  there  is  not 
likely  to  be  any  significant  regulatory 
gap  in  the  treatment  of  combustor 
wastewater. 

B.  BPT/BCT/BAT/PSES 

a.  Sununary  of  Technology  Basis 

For  this  final  rule.  EPA  is 
promulgating  HPT.  BCT,  BAT,  and  PSES 
(BPT/BCT/BAT/PSES)  limitations  and 
standards  based  on  the  same  wastewater 
treatment  technology.  EPA  proposed 
BPT  limitations  for  nine  priority  and 
non-conventional  metal  pollutants,  TSS. 
and  pH  when  discharged  from 
Commercial  Hazardous  Waste 
Combustor  facilities.  EPA  proposed  BCT 
limitations  equivalent  to  BPT  because  it 
did  not  identify  any  more  stringent 
technology  for  the  control  of 
conventional  pollutants.  EPA  proposed 
BAT  limitations  equivalent  to  BPT 
because  it  did  not  identiiy  any  more 
stringent  technology  option  that  it 
considered  would  represent  BAT  levels 
of  control.  EPA  proposed  PSES  for  nine 
priority  and  non-conventional  metal 
pollutants.  EPA  proposed  BPT/BCT/ 
BAT  based  on  two  stages  of  chemical 
precipitation  followed  by  sand 
filtration.  EPA  proposed  PSES  based  on 
two  stages  of  chemical  precipitation, 
with  no  sand  filtration  as  the  final  step. 

EPA  has  based  the  final  BPT/BCT/ 
BAT/PSES  limitations  and  standards  on 
the  saifie  freatment  technologies  it  had 
considered  at  proposal  with  one 
modification.  The  technology  forming 
the  basis  of  the  final  limitations  and 
standards  is  two-stage  chemical 


'  precipitation  with  and  without  sand 
filtration  as  a  final  step.  See  63  FR  at 
6404. 

b.  Rationale  for  BPT/BCT/BAT/PSES 
Limitations  and  Standards 

Based  on  a  thorough  analysis  of  the 
sampling  data  and  public  comments, 
EPA  considered  only  one  option  for  the 
final  BPT/BCT/BAT/PSES  limitations. 
EPA  concluded  that  a  two-stage 
precipitation  process  with  or  without  a 
sand  filtration  polishing  step  provided 
the  greatest  overall  pollutant  rembvals 
at  a  cost  that  is  economically  achievable 
at  most  commercial  hazardous  waste 
combustion  facilities.  Consequently, 
EPA  has  based  the  final  limitations  on 
this  treatment  technology  (Option  1). 
consisting  of  chromium  reduction  (as 
necessary),  primary  precipitation,  solid- 
liquid  separation,  secondary 
precipitation,  and  solid-liquid' 
separation  with  (or  without)  sand 
filtration. 

EPA  has  based  BPT/BCT/BAT/PSES 
limitations  upon  two  stages  of  chemical 
precipitation,  each  followed  by  some 
form  of  separation  and  sludge 
dewatering.  The  pH  levels  used  for 
chemical  precipitation  vary  to  promote 
optimal  removal  of  metals  because 
different  metals  are  preferentially 
removed  at  different  pH  levels.  In 
addition,  chromium  reduction  precedes 
the  first  stage  of  chemical  precipitation, 
when  necessary.  In  some  cases.  BPT/ 
BCT/BAT/PSES  limitations  would 
require  the  current  treatment 
technologies  in  place  to  be  improved  by 
use  of  increased  quantities  of  treatment 
chemicals  and  additional  chemical 
precipitation/sludge  dewatering 
systems.  Sand  filtration  is  employed  at 
the  end  of  the  treatment  train,  if 
necessary. 

In  response  to  the  proposal,  EPA 
received  comments  claiming  that  carbon 
and  other  adsorptive  media,  including 
filtration  technologies,  would  be  more 
appropriate  than  sand  filtration  for 
treating  waste  streams  likely  to  contain 
merciuy.  EPA  did  not  include  sand 
filtration  system  in  the  model  treatment 
technology  specifically  to  remove 
mercury,  but,  rather  as  a  polishing  step 
to  help  remove  TSS  and  metals 
associated  with  fine  precipitate 
particles.  In  addition.  EPA  finds  that 
sand  filtration  is  effective  in  removing 
mercury.  EPA  did  investigate  the  use  of 
Lancy  filtration  and  carbon  adsorption 
during  the  sampling  conducted  at  one 
facility.  EPA  found  that  the  removals  for 
mercury  at  that  facility  were  lower  (88.6 
percent)  than  those  at  the  model  plant 
(99.1  percent)  whose  data  formed  the 
basis  for  the  BPT  limitations.  Although 
the  influent  mercury  concentration  was 
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an  order  of  maj  nitude  greater  at  the 
model  facility  (21.4  ng/1)  compared  to 
the  farflity  usir  g  Lancy  filtration  (3.3 
pg/1),  the  final  (  ffluent  concentration 
was  lower  (non  detect,  0.2  ng/1 

than  it  was  at  the 
second  plant  (0  4  ng/1).  EPA  has  foimd 
that  the  treatme  nt  performance  of 
activated  carbo  i  is  sometimes 
unreliable  due  o  the  competitive 
adsorption  and  desorption  of  different 
pollutants  that  lave  different  affinities 
for  adsorption  ( m  activated  carbon. 
Also,  pH  chang  3s  of  the  wastewater 
going  through  me  carbon  system  may 
cause  stable  me  tal  complexes  to 
dissolve  and  thiis  cause  an  increase  in 
some  metals  coficentrations  through  the 
carbon  system.  [The  sampling  data  for 
the  facility  using  Lancy  filtration  shows 
this.  There,  the  Concentration  of  several 
metallic  pollutants  increased  across  the 
activated  carbofa  treatment  system  (see 
Table  6-4  of  thi  i  TDD;  specifically 
selenium,  antin  lony,  and  boron  as 
examples).  Thus,  the  final  technology 
basis  includes  $and  filtration. 
The  Agency  lias  concluded  that  this 
represented  the  best 
lology  currently 
iiould  be  the  basis  for  the 
for  the  following 
le  demonstrated  effluent 
lable  through  this 
3gy  represent 
performance  thbt  may  be  achieved 
through  the  application  of  demonstrated 
treatment  meas  lues  currently  in 
operation  in  thi  s  industry.  Three 
facilities  contaiaing  the  identified  BPT 
technology  wei  b  used  in  the  database  to 
calculate  the  enluent  limitations.  This 
database  reflect  s  technology  and 
removals  readily  applicable  to  all 
facilities.  Second,  the  adoption  of  this 
level  of  control  would  represent  a 
significant  redi  ction  in  pollutants 
discharged  intq  the  environment 
(approximatelyi  94,000  pounds  ofTSS 
and  metals).  Third,  the  Agency  assessed 
the  total  cost  of  water  pollution  controls 
likely  to  be  incurred,  in  relation  to  the 
effluent  reduction  benefits  and  found 
those  costs  were  reasonable. 

Although  EPA  is  not  changing  the 
technology  basis  significantly,  EPA  is 
revising  all  BPf/BCT/BAT/PSES 
limitations  and|  standards.  EPA  has 
based  the  final  BPT/BCT/BAT/PSES 
effluent  limitat  ons  and  standards  on 
data  from  the  C  HWC  facility  used  in  the 
development  o  the  proposed  IWC 
limitations  as  \  re\l  as  data  from  two 
other  CHWC  fa  :ilities  that  submitted 
sampling  data  1  o  EPA  (See  64  FR  26714, 
May  17,  1999)  bllowing  proposal  of  the 
IWC  rule.  See  J  ection  III.E  above. 

As  previousl  /  noted,  EPA  proposed 
BAT  equal  to  E  PT  for  all  non- 


treatment  systep 
practicable  te 
available  and  si 
BPT  limitation^ 
reasons.  First, 
reductions  atta 
control  technolt 


conventional  and  priority  pollutants  for 
which  it  had  proposed  BPT  limitations. 
EPA  did  consider  and  reject  zero 
discharge  as  a  possible  BAT  technology 
at  proposal.  EPA  concluded  that  it 
should  not  promulgate  zero  discharge 
requirements  for  the  following  reasons. 

EPA  determined  that  combustors  have 
two  main  options  for  achieving  zero 
discharge — off-site  disposal  or  on-site 
incineration.  Facilities  will  likely 
choose  off-site  disposal  where  the  cost 
of  on-site  incineration  is  greater  than  the 
cost  of  off-site  disposal.  But  off-site 
disposal  ultimately  results  in  some 
pollutant  discharge  to  surface  waters 
which  will  exceed  the  level  achieved  by 
BPT  luiless  the  limitations  and 
standards  applicable  to  the  off-site 
treater  are  equivalent  to  today's 
guideline.  EPA  is  concerned  that 
adopting  a  BAT  zero  discharge 
requirement  may,  in  actuality,  result  in 
fewer  effluent  reductions  than  expected 
from  today's  limitations  and  standards. 
The  second  option  for  zero  discharge  is 
on-site.  In  this  case,  a  facility  must 
either  incinerate  its  scrubber  water  or 
replace  its  wet  scrubbing  system  with  a 
dry  scrubber.  EPA  has  determined  that 
on-site  incineration  would  be  more 
expensive  than  off-site  disposal  and 
therefore  result  in  off-site  treatment. 
Similarly,  EPA  believes,  but  cannot 
confirm,  that  the  cost  of  changing  air 
pollution  control  systems  is  probably  so 
high  that  a  combustor  would  send  its 
scrubber  water  off-site  for  treatment. 
Moreover,  even  if  the  cost  is  not  greater, 
EPA  found  that  replacement  of  wet 
scrubbing  systems  with  dry  scrubbers 
may  result  in  an  unstable  solid  (as 
opposed  to  the  stable  solids  generated  in 
wastewater  treatment  systems)  that  must 
be  disposed  of  in  a  landfill,  with 
potentially  adverse,  non-water  quality 
effects.  Consequently.  EPA  determined 
that  zero  discharge  is  not,  in  fact,  the 
best  available  technology.  EPA  is 
promulgating  BAT  limitations  equal  to 
the  BPT  limitations  for  the  non- 
conventional  and  priority  pollutants 
covered  under  BPT. 

EPA  proposed  BCT  equal  to  BPT  for 
all  conventional  pollutants  covered 
under  BPT.  The  Agency  indicated  that 
it  had  not  identified  technologies  that 
achieve  greater  removals  of 
conventional  pollutants  other  that  those 
associated  wiA  the  proposed  BPT 
limits.  EPA  has  not  received  any 
comments  concerning  its  proposed  BCT 
technology  basis.  Because  EPA  did  not 
identify  any  incremental  conventional 
pollutant  removal  technology  options 
that  pass  the  BCT  cost  reasonableness 
test,  EPA  is  promulgating  BCT 
limitations  equal  to  the  BPT  limitations 


for  conventional  pollutants  covered 
under  BPT. 

As  explained  above,  EPA  based  the 
proposed  pretreatment  standard  on  two 
stages  of  chemical  precipitation,  with  no 
sand  filtration  as  the  final  step.  EPA 
received  comments  that  it  should 
include  the  additional  filtration  step 
used  in  calculating  its  BPT/BCT/BAT 
standards  for  the  proposal  to  calculate 
PSES  standards,  and  adopt  pretreatment 
standards  based  on  the  same  level  of 
treatment  as  its  BPT/BAT  standards. 
EPA  also  received  comments  that  it 
should  promulgate  PSES  standards  as 
proposed. 

Based  on  new  data  received  and 
analyzed  by  EPA  following  proposal  of 
the  rWC  rule,  EPA  has  decided  to  base 
PSES  and  BPT/BCT/BAT  on  the  same 
treatment  technology.  The  standards 
based  on  this  technology  allow  a  facility 
to  either  use  or  not  use  sand  filtration 
as  the  last  treatment  step,  depending  on 
what  is  necessary  to  meet  the 
pretreatment  standards.  EPA  costed  the 
PSES  technology  standards  with  sand 
filtration  to  ensure  its  economic 
achievability. 

Section  307(b)  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards 
for  pollutants  that  are  not  susceptible  to 
treatment  by  POTWs  or  which  would 
interfere  with  the  operation  of  POTWs. 
EPA  looks  at  a  number  of  factors  in 
deciding  whether  a  pollutant  was  not 
susceptible  to  treatment  at  a  POTW  or 
would  interfere  with  POTW 
operations — the  predicate  to 
establishment  of  pretreatment 
standards.  First,  EPA  assesses  the 
pollutant  removals  achieved  at  POTWs 
relative  to  those  achieved  by  directly 
discharging  systems  using  BAT 
treatment.  Second,  EPA  estimates  the 
quantity  of  pollutants  likely  to  be 
discharged  to  receiving  waters  after 
POTW  removals.  Third,  EPA  studies 
whether  any  of  the  pollutants 
introduced  to  POTWs  by  combustors 
interfered  with  or  are  otherwise 
incompatible  with  POTW  operations. 

EPA  is  establishing  PSES  for  this 
industry  to  prevent  pass-through  of  the 
same  pollutants  controlled  by  BPT/BCT/ 
BAT  from  POTWs  to  waters  of  the  U.S. 
EPA  has  determined  that  all  of  the 
pollutants  that  "passed  through"  at 
proposal  would  "pass  through"  and  has 
consequently  developed  pretreatment 
standards  for  these  pollutants.  Today's 
pretreatment  standards  represent  a 
national  baseline  for  CHWCs.  Local 
authorities  are  free  to  establish  stricter 
limitations  (based  on  site-specific  water 
quality  concerns)  if  they  deem  it 
necessary. 

For  this  rule,  EPA  has  looked  at  the 
combined  economic  impacts  of  the  final 
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regulatory  option  for  both  direct  and 
indirect  dischargers.  EPA  has  combined 
these  because  it  concluded,  that  in  the 
case  of  CHWCs,  there  are  no  economic 
differences  between  direct  and  indirect 
dischargers  that  would  support  separate 
evaluation  of  the  economic  achievability 
of  the  selected  technology.  Both  direct 
and  indirect  dischargers  face  the  same 
capital  requirement  for  treatment 
technology  upgrades.  Furthermore,  the 
costs  of  the  selected  treatment 
technology  are  essentially  the  same  for 
both  direct  and  indirect  dischargers 
because  the  technology  is  designed  to 
remove  metal  pollutants  not  susceptible 
to  POTW  treatment.  There  are  not 
additional  biological  controls  for  direct 
dischargers  because  the  thermal 
operations  are  expected  to  destroy  any 
organic  pollutants  in  the  incinerated 
wastes  so  that  only  traces  remain  in  the 
scrubber  water.  In  these  circumstances, 
both  direct  and  indirect  dischargers  also 
share  similar  profiles  with  respect  to  the 
characteristics  of  wastewater  generated. 
In  order  to  determine  the  cost  of 
comphance  with  the  BPT/BCT/BAT/ 
PSES  limitations  and  standards,  EPA 
included  the  cost  of  installation  of  sand 
filtration  at  all  CHWC  facilities  as  a 
conservative  approach  because,  as 
explained  above,  not  all  facilities  will 
require  one  to  meet  the  limitations  and 
standards.  EPA  concluded  the  cost  of 
installation  of  the  selected  control 
technology  is  economically  achievable. 
See  discussion  of  economic  impacts  in 
Section  V  below. 

C.  New  Source  Performance  Standards 
(NSPS) 

EPA  proposed  to  establish  NSPS 
equal  to  BPT/BCT/BAT  for  all 
conventional,  non-conventional  and 
priority  pollutants  covered  under  BPT. 
EPA  has  decided  that  it  should  not 
promulgate  NSPS  based  on  any  more 
stringent  technology.  EPA  considered 
basing  NSPS  on  zero  discharge  but  has 
rejected  this  technology.  As  explained 
above,  EPA  has  concluded  that  zero 
discharge  may  not  ultimately  result  in 
any  reduction  in  effluent  discharges 
relative  to  BPT/BCT/BAT  levels  or  it 
may  have  luiacceptable  non-water 
quality  effects. 

EPA  received  a  comment  stating  that 
EPA's  discussion  of  recycling  scrubber 
water  as  a  potential  component  of  NSPS 
was  insufficient.  The  commenter 
explained  that  it  understood  why  EPA 
might  be  hesitant  in  recommending 
such  a  system  as  a  basis  for  BAT,  but 
argued  that  incorporating  a  system  to 
recycle  scrubber  water  would  pose  a 
lesser  financial  burden  on  new  sources. 
EPA  agrees  that  such  a  system  would 
pose  a  lesser  financial  burden  on  new 


som-ces,  but  does  not  agree  that  it 
should  require  all  new  sources  to  be 
zero  dischargers  as  explained 
previously.  EPA  bases  its  decision  on 
the  fact  that  the  HWC  final  MACT  rule 
standards  for  new  incinerators  permit 
use  of  both  wet  and  dry  scrubbing 
systems.  EPA  bases  the  emission 
standards  for  dioxins  and  furans,  for 
example,  on  an  activated  carbon 
injection  system  used  at  Waste 
Treatment  Industries  (WTII  Incinerator 
in  Liverpool,  Ohio.  However,  EPA  bases 
the  emission  standards  for  mercury  on 
wet  scrubbing  and  hazardous  waste 
feedrate  control  of  merciuy.  EPA 
concluded  that  it  could  not  establish 
that  all  systems  using  wet  scrubbers,  as 
allowed  under  the  HWC  final  MACT 
rule,  could  recycle  all  of  their  scrubber 
water  discharges. 

EPA  is  promulgating  NSPS  that  would 
control  the  same  conventional,  priority, 
and  non-conventional  pollutants  as  the 
BPT  effluent  limitations.  The 
technologies  used  to  control  pollutants 
at  existing  facilities  are  fully  applicable 
to  new  facilities.  Therefore,  EPA  is 
promulgating  NSPS  limitations  that  are 
identical  to  BPT/BCT/BAT/PSES. 

EPA  considered  the  cost  of  the  NSPS 
technology  for  new  facilities.  EPA 
concluded  that  such  costs  are  not  so 
great  as  to  present  a  barrier  to  entry,  as 
dem()<|strated  by  the  fact  that  currently 
operating  facilities  are  using  these 
technologies.  The  Agency  considered 
energy  requirements  and  other  non- 
water  quality  enviroiunental  impacts 
and  found  no  basis  for  any  different 
standards  than  the  selected  NSPS. 

D.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

EPA  proposed  PSNS  for  nine  priority 
and  non-conventional  metal  pollutants. 
EPA  based  the  proposed  standards  on 
two  stages  of  chemical  precipitation, 
with  no  sand  filtration  as  the  final  step. 
The  proposed  pretreatment  standards 
for  new  sources  were  identical  to  the 
proposed  PSES.  EPA  received 
comments  that  it  should  adopt  PSNS 
based  on  two  stages  of  chemical 
precipitation  followed  by  sand 
filtration,  given  the  increased  removals 
that  would  be  achieved  by  the  addition 
of  sand  filtration.  The  final  PSNS 
essentially  does  this.  EPA  has  decided 
to  base  PSNS  on  the  same  technology  as 
it  used  for  BPT/BCT/BAT/PSES— 
chromium  reduction  (as  necessary)  and 
two-stage  precipitation  with  or  without 
sand  filtration.  EPA  concluded  that  sand 
filtration  was  not  necessary  in  all  cases 
to  achieve  BAT  metals  removals.  The 
data  showed  that  the  facilities  with  and 
without  filtration  were  achieving  high, 
BAT  removals.  Filtration  may  be  used  as 


a  polishing  step  depending  on  the  level 
of  treatment  provided  in  the  initial  two 
stages  of  precipitation.  The  final  BAT 
limitations  and  PSES  were  based  on 
data  from  facilities  with  and  without 
filtration. 

The  Agency  is  establishing  PSNS  for 
the  same  priority  and  non-conventional 
pollutants  as  for  PSES. 

EPA  considered  the  cost  of  the  PSNS 
technology  for  new  facilities.  EPA 
concluded  that  such  costs  are  not  so 
great  as  to  present  a  barrier  to  entry,  as 
demonstrated  by  the  fact  that  currently 
operating  facilities  are  using  these 
technologies.  The  Agency  considered 
energy  requirements  and  other  non- 
water  quality  enviromnental  impacts 
and  found  no  basis  for  any  different 
standards  than  the  selected  PSNS. 

V.  Costs  and  Impacts  for  the  Final 
Commercial  Hazardous  Waste 
Combustor  Regulations 

A.  Contents  of  Economic  Analysis 

The  economic  analysis  for  the  final 
Commercial  Hazardous  Waste 
Combustor  effluent  limitations 
guidelines  and  pretreatment  standards 
assesses  the  costs  and  impacts  of  these 
gmdelines.  The  record  for  the  final  rule 
contains  results  of  this  analysis.  The 
"Economic  Analysis  of  Final  Effluent 
Limitations  Guidelines  and  Standards 
for  Commercial  Hazardous  Waste 
Combustors"  (EPA  821-B-99-O08) 
(hereafter  "EA")  summarizes  these 
results.  This  docxmient  looks  at  (1)  the 
annualized  cost  of  the  rule  (2)  the 
impacts  of  the  rule  on  Commercial 
Hazardous  Waste  Combustor  facilities 
and  firms  (3)  the  impacts  of  the  rule  on 
employment  and  communities;  and,  (4) 
other  secondary  impacts  on  trade, 
inflation,  POTWs,  environmental 
justice,  and  distributional  equity.  The 
preamble  to  the  proposal  also  discusses 
EPA's  approach  to  costing  this  rule  (63 
FR  6407).  EPA  has  used  the  same 
methodology  for  estimating  the  cost  of 
compliance  with  the  final  rule  as  it  used 
for  the  proposal  except  for  the  RCRA 
permit  costing  issue  disclissed  under 
Section  III.H  above. 

B.  Summary  of  Results 

1.  Overview  of  Methodojogy 

The  EA  evaluates  the  economic  effect 
on  the  industry  of  compliance  with  the 
regulation  by  two  measures  of  impact: 
facility  closures  (severe  impacts)  and 
adverse  financial  effects  short  of  closure 
(moderate  impacts).  For  this  rule,  EPA 
has  looked  at  the  combined  economic 
impacts  of  the  final  regulatory  option  for 
both  direct  and  indirect  dischargers. 
EPA  has  combined  these  because  there 
are  no  differences  between  direct  and 
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Hazardous  Waste  Combustor  facilities 
and  impacts  on  small  businesses  and 
other  small  entities.  EPA  made  no 
substantive  changes  to  the  economic 
impact  methodology  since  proposal. 
The  preamble  to  the  proposed  rule 
summarizes  the  methodology  {63  FR  at 
6409).  Chapter  4  of  the  EA  contains  a 


complete  description  of  the 
methodology. 

2.  Summary  of  Costs 

Table  V.C-1  shows  the  total  costs  for 
the  final  limitations  and  standards.  EPA 
estimates  the  final  rule  will  have  a  total 
post-tax  annualized  cost  of  $2.01 
million. 


Table  V.C-1  Total  Costs  of  Final  Limitations  and  Standards 


Final  limitations  and  standards 


Total  capital 

costs  (million 

1998$) 


8.19 


Total  O&M 

costs  (million 

1998$) 


1.97 


Total  post-tax 

annualized 

costs  (million 

1998$) 


2.01 
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4.  Cost  Reasonableness  of  Final  BPT 
Option 

EPA  evaluated  the  cost  of  the  BPT 
option  in  rela  ion  to  effluent  reduction 
benefits  by  fir  5t  calculating  pre-tax  total 
annualized  cc  sts  and  total  pollutant 
removals  in  pounds.  EPA  then 
compared  the  ratio  of  costs  to  removals 
for  the  option  to  the  range  of  ratios  in 
previous  regu  ations  to  gauge  its  impact. 
EPA  calculati  that  BPT  costs  $27  per 
poimd  of  TSSj  cind  metal  pollutants 
removed.  EP/ .  foimd  this  cost  to 
reduction  con  iparison  to  be  reasonable. 

5.  Economic  Impacts  of  New  Soxnces 

EPA  is  estal  )lishing  NSPS  and  PSNS 
equivalent  to  die  limitations  that  are 
established  far  BPT/BCT/BAT  and 
PSES.  In  general,  EPA  concluded  that 
new  sources  1  vill  be  able  to  comply  at 
costs  that  are  similar  to  or  less  than  the 
costs  for  existing  sources,  because  new 
sources  can  a  )ply  control  technologies 
more  efficien  ly  than  sources  that  need 
to  retrofit  for  hose  technologies.  As  a 
result,  given  EPA's  finding  of  economic 


achievability 


■or  BPT/BCT/BAT  and 


PSES  ,  EPA  a  so  finds  that  the  NSPS  and 


PSNS  will  be 


economically  achievable 


and  will  not  constitute  a  barrier  to  entry 
for  new  sources. 

6.  Firm-Level  Impacts 

A  firm  is  a  business  entity  or 
company  and  may  be  composed  of  a 
number  of  facilities.  The  Rna  level 
analysis  evaluates  the  effects  of 
regulatory  compliance  on  firms  owming 
one  or  more  affected  CHWC  facilities.  It 
also  serves  to  identify  impacts  not 
captured  in  the  facility  level  analysis. 
For  example,  some  companies  might  be 
too  weak  financially  to  undertake  the 
investment  in  the  required  effluent 
treatment,  even  though  the  investment 
might  seem  financially  feasible  at  the 
facility  level.  Companies  owning  more 
than  one  facility  subject  to  regulation 
may  experience  this  effect. 

The  firm-level  analysis  assesses  the 
impacts  of  compliance  costs  at  all 
facilities  owned  by  the  firm.  EPA  uses 
ratio  analysis  for  this  assessment.  This 
analysis  employs  two  indicators  of 
financial  viability:  the  rate  of  return  on 
assets  (ROA)  and  the  interest  coverage 
ratio  (ICR).  ROA  is  a  measure  of  the 
profitability  of  a  company's  capital 
assets.  It  is  computed  as  the  earnings 
before  interest  and  taxes  minus  taxes 
divided  by  total  assets.  ICR  is  a  measure 
of  the  financial  leverage  of  a  company. 
It  is  computed  as  the  earnings  before 
interest  and  taxes  divided  by  interest 
expense. 

Two  firms  each  own  three  CHWC 
facilities  that  would  be  subject  to  the 
guidelines.  EPA  evaluated  the  effect  on 
the  firms  as  described  above.  First,  EPA 
calculated  the  baseline  ROA  and  ICR  for 
each  company  absent  the  final 
regulation.  Then  EPA  calcidated  the 
ratios  after  the  projected  investment  in 
wastewater  treatment  equipment  and 
the  associated  compliance  costs.  One 
firm  experiences  no  measurable  effect  as 
the  result  of  compliance  with  the  final 
regulation.  In  its  case,  neither  the  ROA 


nor  the  ICR  changes  between  the 
baseline  and  postcompliance  analysis. 
The  second  firm  experiences  an 
insignificant  decline  in  ROA  and  a 
minor  decline  in  ICR.  The  decline  in 
ICR,  while  significant  in  percentage 
terms,  is  an  artifact  of  the  firm's 
extremely  low  level  of  debt.  As  a  result, 
EPA  concluded  that  the  guidelines  will 
not  significantly  affect  the  two  firms. 

7.  Community  Impacts 

EPA  assesses  community  impacts  by 
estimating  the  expected  change  in 
employment  in  communities  with 
CHWCs  subject  to  the  guidelines. 
Possible  community  emplojmient  effects 
include  the  employment  losses  in  the 
facilities  that  are  expected  to  close 
because  of  the  regulation  and  the  related 
employment  losses  in  other  businesses 
in  the  affected  commimity.  In  addition 
to  these  estimated  emplojmient  losses, 
employment  may  increase  as  a  result  of 
facilities'  operation  of  treatment  systems 
for  regulatory  compliance.  It  should  be 
noted  that  job  gains  will  mitigate 
community  emplojmient  losses  only  if 
they  occur  in  the  same  communities  in 
which  facility  closures  occur. 

EPA  estimates  the  final  regulation 
will  result  in  the  postcompliance 
closure  of  the  waste  burning  operations 
of  one  facility.  The  postcompliance 
closure  results  in  the  direct  loss  of  27 
FuU-Time  Equivalent  (FTE)  positions. 
EPA  estimates  secondary  employment 
effects  based  on  multipliers  that  relate 
the  change  in  employment  in  a  direcUy 
affected  industry  to  aggregate 
employment  effects  in  linked  industries 
and  consumer  businesses  whose 
employment  is  affected  by  changes  in 
the  earnings  and  expenditures  of  the 
employees  in  the  directiy  and  indirectly 
affected  industries.  The  application  of 
the  national  average  multiplier  of  4.049 
to  the  27  direct  FTE  losses  leads  to  an 
estimated  community  impact  of  1 10 
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total  FTE  losses  as  the  result  of  the  final 
rule.  The  county  in  which  EPA  projects 
one  closure  has  a  current  employment 
of  approximately  170,000  FTEs 
dispersed  among  9,900  establishments. 
The  direct  and  secondary  job  losses 
represent  0.06  percent  of  current 
employment  in  the  affected  county. 

Job  gains  associated  with  the 
operation  of  control  equipment  mitigate 
the  FTE  losses.  EPA  estimates  the  gains 
at  10  FTEs  nationally.  EPA  estimates  the 
secondary  and  indirect  effects  at  the 
national  level  by  using  the  average 
multiplier  of  4.049.  This  results  in  an 
estimate  of  40  total  FTE  gains  associated 
with  the  pollution  control  equipment. 
EPA  concludes  the  projected  impacts 
are  small  and  do  not  change  EPA's 
finding  of  economic  achievability. 

8.  Foreign  Trade  Impacts 

The  EA  does  not  project  any  foreign 
trade  impacts  as  a  result  of  the  effluent 
limitations  guidelines  and  standards. 
Because  most  of  the  affected  CHWC 
facilities  treat  waste  that  is  considered 
hazardous  under  RCRA,  international 
trade  in  CHWC  services  for  treatment  of 
hazardous  wastes  is  virtually 
nonexistent. 

VI.  Water  Quality  Analysis  and  Other 
Environmental  Benefits 

A.  Characterization  of  Pollutants 

EPA  evaluated  the  environmental 
benefits  of  controlling  the  discharges  to 
surface  waters  and  POTWs  from  CHWCs 
of  the  9  priority  and  nonconventional 
pollutants  regulated  by  today's  rule  as 
well  as  the  incidental  removals  of  6 
other  priority  and  nonconventional 
pollutants  (aluminum,  antimony,  iron, 
molybdenum,  selenium  and  tin).  , 
Discharges  of  these  pollutants  into' 
freshwater  and  estuarine  ecosystems 
may  alter  aquatic  habitats,  adversely 
affect  aquatic  biota,  and  adversely 
impact  human  health  through  the 
consumption  of  contaminated  fish  and 
drinking  water.  Furthermore,  these 
pollutants  may  also  interfere  with 
POTW  operations  by  inhibiting 
activated  sludge  or  hiological  treatment 
or  by  contaminating  sewage  sludges, 
thereby  limiting  how  it  may  be  disposed 
and  thereby  raising  its  costs. 

All  of  these  pollutants  have  at  least 
one  identified  toxic  effect  (human 
health  carcinogen  and/or  systemic 
toxicant  or  aquatic  toxicant).  EPA 
reviewed  additional  information  on 
toxicity  since  the  proposal,  and  updated 
the  toxicity  values  for  nine  of  the  1 5 
pollutants  modeled  in  the  water  quality 
analysis.  Toxicity  values  for  three 
pollutants  increased,  while  toxicity 
values  for  six  pollutants  decreased.  In 


addition,  many  of  these  pollutants 
bioaccumulate  in  aquatic  organisms  and 
persist  in  the  enviroiunent. 

The  Agency  did  not  evaluate  the 
effects  of  the  discharges  of  any 
conventional  pollutant  because  its 
analysis  focused  on  priority  and 
nonconventional  pollutants.  However, 
the  discharge  of  a  conventional 
pollutant  such  as  total  suspended  solids 
(TSS)  can  have  adverse  effects  on 
human  health  and  the  environment.  For 
example,  habitat  degradation  can  result 
from  increased  suspended  particulate 
matter  that  reduces  light  penetration, 
and  thus  primary  productivity,  or  from 
accumulation  of  sludge  particles  that 
alter  benthic  spawning  grounds  and 
feeding  habitats. 

B.  Facilities  Modeled 

EPA  evaluated  the  potential  effect  on 
aquatic  life  and  human  health  of 
wastewater  discharges  to  receiving 
waters  at  current  levels  of  treatment  and 
at  levels  achieved  by  BPT/BAT/PSES 
treatment  for  direct  and  indirect 
discharges.  EPA  predicted  steady-state 
instream  pollutant  concentrations 
assuming  immediate  mixing  with  no 
loss  from  the  system,  and  compared 
these  levels  to  EPA-published  water 
quality  criteria  guidance  or  to 
documented  toxic  effect  levels  (i.e., 
lowest  reported  or  estimated  toxic 
concentration)  for  those  chemicals  for 
which  EPA  has  not  published  water 
quality  criteria.  (In  performing  this 
analysis,  EPA  used  its  published 
guidance  documents  that  recommend 
numeric  human  health  and  aquatic  life 
water  quality  criteria  for  numerous 
pollutants.  States  often  consult  these 
guidance  documents  when  adopting 
water  quality  criteria  as  part  of  their 
water  quality  standards.  However, 
because  those  State-adopted  criteria 
may  vary,  EPA  used  the  nationwide 
criteria  guidance  as  the  most 
representative  value.) 

In  addition,  EPA  assessed  the 
potential  benefits  to  human  health  by 
estimating  the  risks  (carcinogenic  and 
systemic  effects)  associated  with 
reducing  pollutant  levels  in  fish  tissue 
and  drinking  water  from  current  to  BPT/ 
BAT  treatment  levels  for  direct 
dischargers,  and  from  current  to 
pretreatment  levels  for  indirect 
dischargers.  EPA  estimated  risks  for 
recreational  and  subsistence  anglers  and 
their  families,  as  well  as  the  general 
population. 

EPA  performed  these  analyses  for  the 
eight  CHWC  facilities  currently  in 
operation.  Achievement  of  BPT/BAT 
and  pretreatment  standards  will  reduce 
current  pollutant  loadings  (in  pounds) 


of  the  1 5  priority  and  nonconventional 
pollutants  modeled  by  88  percent. 

EPA  projected  instream 
concentrations  for  five  pollutants  will 
exceed  acute  or  chronic  aquatic  life 
criteria  or  toxic  effect  levels  in  three  of 
the  eight  receiving  streams.  Compliance 
with  the  guidelines  will  eliminate 
excursions  of  the  acute  criteria  by  two 
pollutants  and  the  excursions  of  chronic 
criteria  by  one  pollutant. 

Current  instream  concentrations 
exceed  human  health  criteria  or  toxic 
effect  levels  in  five  of  the  receiving 
streams.  Compliance  with  the 
guidelines  eliminates  excursions  in  one 
stream  completely  and  reduces  the 
remaining  excursions  to  a  limited  extent 
by  eliminating  the  excursions  of  one 
pollutant.  Estimates  of  the  increase  in 
value  of  recreational  fishing  to  anglers 
as  a  result  of  this  improvement  range 
from  $93,300  to  $334,000  annually 
(1998  dollars).  In  addition,  the  estimate 
of  the  nonuse  (intrinsic)  benefits  to  the 
general  public,  as  a  result  of  the  same 
improvements  in  water  quality,  ranges 
from  $46,700  to  $167,000  (1998  dollars). 

Compliance  with  the  guidelines  will 
reduce  total  excess  annual  cancer  cases 
by  an  estimated  6.6E-3  excess  cases. 
The  monetary  value  of  benefits  to 
society  from  these  avoided  cancer  cases 
is  $17,700  to  $92,700  (1998  dollars). 
(EPA  did  not  assign  a  monetary  value  to 
this  benefit  at  proposal.)  EPA  does  not 
project  systemic  toxicant  effects  (non- 
carcinogenic  adverse  human  health 
effects  including  reproductive  toxicity) 
for  any  of  the  receiving  streams  at 
current  discharge  levels. 

C.  POTWs 

EPA  also  evaluated  the  potential 
adverse  impacts  from  CHWC  discharges 
on  POTW  operations  (inhibition  of 
microbial  activity  diuing  biological 
treatment)  and  contamination  of  sewage 
sludge  at  the  POTW.  The  Agency 
estimates  inhibition  by  comparing 
predicted  POTW  influent 
concentrations  to  available  inhibition 
levels.  For  this  evaluation,  EPA  used  the 
inhibition  values  in  an  EPA  document, 
Guidance  Manual  for  Preventing 
Interference  at  POTWs  (U.S.  EPA.  1987) 
and  CERCLA  Site  Discharges  to  POTWs: 
Guidance  Manual  (U.S.  EPA.  1990). 
EPA  estimated  potential  contamination 
of  sewage  sludge  by  comparing 
projected  pollutant  concentrations  in 
POTW  sev.  age  sludge  to  available  EPA 
criteria.  EPA  has  established  CWA 
standards  for  sewage  sludge  use  and 
disposal  at  40  CFR  part  503.  These 
regulations  limit  the  concentrations  of 
pollutants  in  sewage  sludge  that  is  used 
or  disposed.  For  the  piu-pose  of  this 
analysis,  EPA  considered  the  sewage 
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sludge  contain  inated  if  the 
concentration  jf  a  pollutant  in  sewage 
sludge  exceed;  i  the  limits  presented  in 
40  CFR  part  5(  3  for  land  application  of 
the  sludge  or  surface  disposal. 

EPA  evaluated  10  pollutants  for 
potential  POT  V  operation  inhibition 
and  seven  pol  utants  for  potential 
sewage  sludge  contamination.  At 
current  discharge  levels,  EPA  projects 
no  inhibition  |  iroblems  at  POTWs 
receiving  wast  ewater  but  does  project 
sewage  sludge  contamination.  EPA 
projects  that  C(  )mpliance  with  the 
pretreatment  s  tandards  will  eliminate 
contamination  problems.  EPA  estimates 
that  POTWs  will  accrue  a  modest 
benefit  throug  i  reduced  recordkeeping 
requirements  i  ind  exemption  from 
certain  sewage  sludge  management 
practices.  EPA  did  not  assign  a 
monetary  value  to  this  improvement  in 
sewage  sludge  quality. 

The  POTW  nhibition  values  used  in 
this  analysis  are  not,  in  general, 
regulatory  values.  EPA  based  these 
values  upon  e  igineering  and  health 
estimates  cont  ained  in  guidance  or 
guidelines  pul  ilished  by  EPA  and  other 
sources.  Therefore,  EPA  has  not  based 
these  pretreatment  standards  on  the  fact 
that  some  pollutants  may  impair  POTW 
treatment  effectiveness.  Of  course,  as 
explained  abo  /e,  EPA  did  find  that 
certain  pollut.  nts  would  pass  through 
as  a  basis  for  «  stablishing  pretreatment 
the  values  used  in  this 
ndicate  the  potential 
benefits  for  PCJ)TW  operations  that  may 
result  from  th(  compliance  with 
pretreatment  (  ischarge  levels. 

Vn.  Non-Wat(  t  Quality  Environmental 
Impacts 

The  elimina  Hon  or  reduction  of  one 
form  of  pollut  on  may  create  or 
aggravate  othe  r  environmental 
problems.  Therefore,  sections  304(b) 

Act  call  for  EPA  to 

vater  quality 
impacts  of  effluent 
limitations  gu  delines  and  standards. 
Accordingly,  iPA  has  considered  the 

regulations  on  air 
pollution,  was  te  treatment  residual 
generation,  an  d  energy  consumption. 

A.  Air  PoIIuthm 


standards.  Still 
analysis  help 


and  306  of  the 
consider  non 
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are  only  low 
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estimates  that  there 


will  be  no  significant  air  emissions 
associated  with  treatment  systems 
installed  to  comply  with  the  guidelines. 
Thus,  EPA  does  not  expect  adverse  air 
quality  impacts  due  to  the  final 
regulations.  ^ 

B.  Waste  Treatment  Residuals 

Use  of  metals  precipitation  and  sand 
filtration  to  comply  with  the  gmdelines 
will  generate  waste  treatment  residuals. 
EPA  assessed  the  cost  of  off-site 
disposal  in  subtitles  C  and  D  landfills 
for  these  residuals.  These  costs  were 
included  in  the  economic  evaluation  of 
the  technologies. 

EPA  estimates  that  the  8  facilities  will 
generate  an  additional  1  million  pounds 
of  sludge  per  year  from  metals 
precipitation  and  sand  filtration 
operations.  The  disposal  of  this  filter 
cake  will  not  have  an  adverse  effect  on 
the  environment  or  result  in  the  release 
of  pollutants  in  the  filter  cake  to  other 
media.  The  reason  EPA  has  concluded 
this  will  be  true  is  that  the  disposal  of 
these  wastes  into  controlled  subtitles  C 
or  D  landfills  are  strictly  regulated  by 
the  RCRA  program. 

C.  Energy  Requirements 

EPA  estimates  that  the  attainment  of 
BPT,  BCT,  BAT,  NSPS,  PSES,  and  PSNS 
will  increase  energy  consumption  by  a 
small  increment  over  present  industry 
use.  Overall,  compliance  with  the 
guidelines  will  result  in  an  increase  of 
1,672  thousand  kilowatt  hours  per  year, 
which  equates  to  93  7.  barrels  of  oil  per 
year.  The  United  States  consumed  19 
million  barrels  of  oil  per  day  in  1994. 

Vin.  Regulatory  Implementation 

The  purpose  of  this  section  is  to 
provide  assistance  and  direction  to 
permit  writers  and  control  authorities  to 
aid  in  their  implementation  of  this 
regulation.  This  section  also  discusses 
the  relationship  of  upset  and  bypass  . 
provisions,  variances  and  modifications, 
and  analytical  methods  to  the  final 
limitations  and  standards. 

A.  Implementation  of  the  Limitations 
and  Standards 

As  previously  explained,  new  and 
reissued  Federal  and  State  NPDES 
permits  to  direct  dischargers  must 
include  the  effluent  limitations 
promulgated  today.  Existing  indirect 
dischargers  must  comply  with  today's 
pretreatment  standards  no  later  than 
January  27,  2003.  New  direct  and 
indirect  discharging  sources  must 
comply  with  applicable  limitations  and 
standards  on  the  date  the  new  sources 
begin  operations. 

Permit  writers  and  pretreatment 
authorities  should  also  closely  explore 


special  circumstances  which  might 
merit  BPJ  limitations  similar  to  the 
limitations  promulgated  here.  If  an 
intracompany  incinerator  bums  waste 
from  off  site  from  a  facility  under  the 
same  corporate  structure  and  operations 
generating  the  off-site  waste  is  neither 
subject  to  the  same  provisions  in  40  CFR 
subchapter  N  nor  is  the  waste  of  a 
similar  nature  to  the  wastes  being 
burned  from  industrial  processes  on 
site,  it  would  not  be  a  CHWC.  However, 
permit  writers  and  pretreatment 
authorities  should  consider  whether 
limitations  similar  to  the  guidelines 
should  apply  to  this  intracompany 
facility.  Also,  if  a  facility  bums 
dissimilar  wastes  for  no  fee  or  other 
remuneration,  it  would  not  be  a  CHWC. 
In  this  case,  permit  wrriters  and 
pretreatment  authorities  should  also 
consider  whether  limitations  similar  to 
the  guidelines  should  apply  to  this 
facility. 

As  explained  above,  EPA  has  decided 
that  these  guidelines  do  not  apply  to 
cement  kilns  for  the  reasons  discussed 
above  at  section  III.D.  However,  there 
may  be  circumstances  where  permit 
writers  should  consider  whether  they 
will  need  to  establish  BPJ  limitations  or 
local  control  authorities  may  need  to 
establish  local  limits  to  control 
discharges  of  toxic  pollutants  in  the 
scrubber  water.  Permit  writers  should 
compare  cement  kiln  scrubber 
wastewater  with  the  information 
provided  in  the  TDD  concerning  the 
characteristics  of  CHWC  wastewater  to 
determine  whether  similar  discharge 
limitations  should  be  established. 

B.  Upset  and  Bypass  Provisions 

A  "bypass"  is  an  intentional  diversion 
of  waste  streams  from  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  EPA's  regulations 
concerning  bypasses  and  upsets  are  set 
forth  at  40  CFR  122.41(m)  and  (n)  and 
40  CFR  403.16  and  403.17. 

C.  Variances  and  Modifications 

Upon  the  promulgation  of  these 
regulations,  all  new  and  reissued 
Federal  and  State  NPDES  permits  issued 
to  direct  dischargers  in  the  CHWC 
Industry  must  include  the  effluent 
limitations.  In  addition,  the  indirect 
dischargers  must  comply  with  the 
pretreatment  standards  within  3  years  of 
issuance. 
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1.  Fundamentally  Different  Factors 
Variances 

The  CWA  requires  application  of  the 
effluent  limitations  established  pinsuant 
to  section  301  or  the  pretreatment 
standards  of  section  307  to  all  direct  and 
indirect  dischargers.  However,  the 
statute  provides  f^  the  modification  of 
these  national  requirements  in  a  Umited 
number  of  circumstances.  Moreover,  the 
Agency  has  established  administrative 
mechanisms  to  provide  an  opportunity 
for  relief  from  the  application  of 
national  effluent  limitations  guidelines 
and  pretreatment  standards  for 
categories  of  existing  sources  for 
priority,  conventional  and  non- 
conventional  pollutants. 

EPA  will  develop  effluent  limitations 
or  standards  different  from  the 
otherwise  applicable  requirements  if  an 
individual  existing  discharging  facility 
is  fundamentally  different  with  respect 
to  factors  considered  in  establishing  the 
limitations  or  standards  applicable  to 
the  individual  facility.  Such  a 
modification  is  known  as  a 
"fundamentally  different  factors"  (FDF) 
variance. 

Early  on,  EPA,  by  regulation, 
provided  for  FDF  modifications  from 
BPT  effluent  limitations,  BAT 
limitations  for  priority  and  non- 
conventional  pojlutants  and  BCT 
limitation  for  conventional  pollutants 
for  direct  dischargers.  For  indirect 
dischargers,  EPA  provided  for  FDF 
modifications  from  pretreatment 
standards  for  existing  facilities.  FDF 
variances  for  priority  pollutants  were 
challenged  judicially  and  ultimately 
sustained  by  the  Supreme  Court 
(Chemical  Manufacturers  Ass'n  v. 
NRDC.  479  U.S.  116  (1985)). 

Subsequently,  in  the  Water  Quality 
Act  of  1987,  Congress  added  new 
section  301  (n)  of  the  Act  explicitly  to 
authorize  modification  of  the  otherwise 
applicable  BAT  effluent  limitations  or 
categorical  pretreatment  standards  for 
existing  sources  if  a  facility  is 
fundamentally  different  with  respect  to 
the  factors  specified  in  section  304 
(other  than  costs)  from  those  considered 
by  EPA  in  establishing  the  effluent 
limitations  or  pretreatment  standard. 
Section  301(n)  also  defined  the 
conditions  under  which  EPA  may 
establish  alternative  requirements. 
Under  section  301  (n),  an  application  for 
approval  of  FDF  variance  must  be  based 
solely  on  (1)  information  submitted 
during  the  rulemaking  raising  the 
factors  that  are  fundamentally  different 
or  (2)  information  the  applicant  did  not 
have  an  opportunity  to  submit.  The 
alternate  limitation  or  standard  must  be 
no  less  stringent  than  justified  by  the 


difference  and  not  result  in  markedly 
more  adverse  non-water  quality 
environmental  impacts  than  the 
national  limitation  or  standard. 

EPA  regulations  at  40  CFR  part  125. 
subpart  D,  authorizing  the  Regional 
Administrators  to  establish  alternative 
limitations  and  standards,  further  detail 
the  substantive  criteria  used  to  evaluate 
FDF  variance  requests  for  existing  direct 
dischargers.  Thus,  40  CFR  125.31(d) 
identifies  six  factors  (e.g.,  volume  of 
process  wastewater,  age  and  size  of  a 
discharger's  facility)  that  may  be 
considered  in  determining  if  a  facility  is 
fundamentally  different.  The  Agency 
must  determine  whether,  on  the  basis  of 
one  or  more  of  these  factors,  the  facility 
in  question  is  fundamentally  different 
from  the  facilities  and  factors 
considered  by  the  EPA  in  developing 
the  nationally  applicable  effluent 
guidelines.  The  regulation  also  lists  four 
factors  (e.g.,  infeasibility  of  installation 
within  the  time  allowed  or  a 
discharger's  ability  to  pay)  that  may  not 
provide  a  basis  for  an  FDF  variance.  In 
addition,  under  40  CFR  125.31(b)(3),  a 
request  for  limitations  less  stringent 
than  the  national  limitation  may  be 
approved  only  if  compliance  with  the 
national  limitations  would  result  in 
either  (a)  a  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  diuing  development  of  the 
national  limitations,  or  (b)  a  non-water 
quality  environmental  impact 
(including  energy  requirements) 
fundamentally  more  adverse  than  the 
impact  considered  during  development 
of  the  national  limits.  EPA  regulations 
provide  for  an  FDF  variance  for  existing 
indirect  discharger  at  40  CFR  403.13. 
The  conditions  for  approval  of  a  request 
to  modify  applicable  pretreatment 
standards  and  factors  considered  are  the 
same  as  those  for  direct  dischargers. 

The  legislative  history  of  section 
301  (n)  underscores  the  necessity  for  the 
FDF  variance  applicant  to  establish 
eligibility  for  the  variance.  EPA's 
regulations  at  40  CFR  125.32(b)(1)  are 
explicit  in  imposing  this  burden  upon 
the  applicant.  The  applicant  must  show 
that  the  factors  relating  to  the  discharge 
controlled  by  the  applicant's  permit 
which  are  claimed  to  be  fundamentally 
different  are,  in  fact,  fundamentally 
different  from  those  factors  considered 
by  the  EPA  in  establishing  the 
applicable  guidelines.  The  pretreatment 
regulation  incorporate  a  similar 
requirement  at  40  CFR  403.13(h)(9). 

An  FDF  variance  is  not  available  to  a 
new  source  subject  to  NSPS  or  PSNS. 

2.  Water  Quality  Variances 

Section  301(g)  of  the  CWA  authorizes 
a  variance  from  BAT  effluent  gmdelines 


for  certain  nonconventional  pollutants 
due  to  localized  environmental  factors. 
These  pollutants  include  ammonia, 
chlorine,  color,  iron,  and  total  phenols. 

3.  Permit  Modifications 

Even  after  EPA  (or  an  authorized 
State)  has  issued  a  final  permit  to  a 
direct  discharger,  the  permit  may  still  be 
modified  under  certain  conditions. 
(When  a  permit  modification  is  under 
consideration,  however,  all  other  permit 
conditions  remain  in  effect.)  A  permit 
modification  may  be  triggered  in  several 
circumstances.  These  could  include  a 
regulatory  inspection  or  information 
submitted  by  the  petmittee  that  reveals 
the  need  for  modification.  Any 
interested  person  may  request  that  a 
permit  modification  be  made.  There  are 
two  classifications  of  modifications: 
major  and  minor.  From  a  procedt|ral 
standpoint,  they  differ  primarilfr-with 
respect  to  the  public  notice 
requirements.  Major  modifications 
require  public  notice  while  minor 
modifications  do  not.  Virtually  any 
modifications  that  results  in  less 
stringent  conditions  is  treated  as  a  major 
modification,  with  provisions  for  public 
notice  and  comment.  Conditions  that 
would  necessitate  a  major  modification 
of  a  permit  are  described  in  40  CFR 
122.62.  Minor  modifications  are 
generally  non-substantive  changes.  The 
conditions  for  minor  modification  are 
described  in  40  CFR  122.63. 

4.  Relationship  of  Effluent  Limitations 
to  NPDES  Permits  and  Monitoring 
Requirements 

Effluent  limitations  act  as  a  primary 
mechanism  to  control  the  discharges  of 
pollutants  to  waters  of  the  United 
States.  These  limitations  are  applied  to 
individual  facilities  through  NPDES 
permits  issued  by  the  EPA  or  authorized 
States  under  section  402  of  the  Act. 

The  Agency  has  developed  the 
limitations  and  standards  for  today's 
rule  to  cover  the  discharge  of  pollutants 
for  this  industrial  subcategory.  In 
specific  cases,  the  NPDES  permitting 
authority  may  elect  to  establish 
technology-based  permit  limits  for 
pollutants  not  covered  by  this 
regulation.  In  addition,  if  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  Law  require  limits  on 
pollutants  not  covered  by  this  regulation 
(or  require  more  stringent  limits  on 
covered  pollutants),  the  permitting 
authority  must  apply  those  limitations. 

For  determination  of  effluent  limits 
where  there  are  multiple  categories  and 
subcategories,  the  effluent  guidelines 
are  applied  using  a  flow-weighted 
combination  of  the  appropriatp 
guideline  for  each  category  or 
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subcategory.  Where  a  facility  treats  an 
Commercial  Hazardous  Waste 
Combustor  w^te  stream  and  process 
wastewater  from  other  industrial 
operations,  the  effluent  guidelines 
would  be  applied  by  using  a  flow- 
weighted  combination  of  the  BPT/BAT 
limitations  foe  the  Commercial 
Hazardous  Wiste  Combustor  and  the 
other  industrial  operations  to  derive  the 
appropriate  limitations.  However,  as 
stated  above,  if  State  water  quality 
standards  or  other  provisions  of  State  or 
Federal  Law  r  squire  limits  on  pollutants 
not  covered  b; '  this  regulation  (or 
require  more  !  tringent  limits  on  covered 
pollutants),  th(e  permitting  authority 
must  apply  those  limitations  regardless 
of  the  limitations  derived  using  the 
flow-weighteq  combinations. 

Working  in  t:onjunction  with  the 
effluent  limit^ions  are  the  monitoring 
conditions  set  out  in  a  NPDES  permit. 
An  integral  pa  rt  of  the  monitoring 
conditions  is  I  he  point  at  which  a 
facility  must  monitor  to  demonstrate 
compliance.  T  he  point  at  which  a 
sample  is  colli  )cted  can  have  a  dramatic 
effect  on  the  nionitoring  results  for  that 
facility.  Therefore,  it  may  be  necessary 
to  require  intomal  monitoring  points  in 
order  to  assur4  compliance.  Authority  to 
address  internal  waste  streams  is 
provided  in  40  CFR  122.44(i){l)(iii)  and 
122.45(h).  Perinit  writers  may  establish 
additional  internal  monitoring  points  to 
the  extent  coqsistent  with  EPA's 
regulations. 


D.  Analytical 


\4ethods 


Section  304  h)  of  the  Act  directs  EPA 
to  promulgate  guidelines  establishing 
test  methods  i  Dr  the  analysis  of 
pollutants.  EPA  uses  these  methods  to 
determine  the^  presence  and 
concentrationjof  pollutants  in 
wastewater.  NPDES  permitting 
authorities  use  these  methods  for 
compliance  monitoring  and  for  filing 
applications  fbr  the  NPDES  program 
under  40  CFRJ  122.21,  122.41,  122.44 
and  123.25.  Pretreatment  control 
authorities  also  use  these  for  the 
implementation  of  the  pretreatment 
standards  under  40  CFR  403.10  and 
403.12.  To  daje,  EPA  has  promulgated 
methods  for  conventional  pollutants, 
toxic  poUutailts,  and  for  some 
nonconventiohal  pollutants.  EPA's 
CWA  regulations  list  five  conventional 
pollutants  at  40  CFR  401.16.  Table  I-B 
at  40  CFR  Part  136  lists  the  analytical  - 
methods  approved  for  the  conventional 
pollutants.  EPA's  CWA  regulations  list 
65  toxic  metals  and  organic  pollutants 
and  classes  of  pollutants  at  40  CFR 


401.15.  From 


the  list  of  65  classes  of 


toxic  pollutai  ts  EPA  identified  a  list  of 


126  "Priority 


Pollutants,"  shown,  fbr 


example,  at  40  CFR  part  423,  appendix 
A.  The  list  includes  non-pesticide 
organic  pollutants,  metal  pollutants, 
cyanide,  asbestos,  and  pesticide 
pollutants.  The  table  of  approved 
inorganic  test  procedures  at  40  CFR 
136.3,  Table  I-B  includes  the  currently 
approved  methods  for  metals. 
Discharger  permits  must  include  the  test 
methods  promulgated  at  40  CFR  136.3 
or  incorporated  by  reference  in  the 
tables,  when  available,  to  monitor 
pollutant  discharges  from  commercial 
hazardous  waste  combustors  for  the 
pollutants  specified  in  today's  effluent 
limitations  guidelines. 

As  a  part  of  today's  final  rule,  EPA  is 
promulgating  an  additional  test  method 
for  some  of  the  metal  pollutants  to  be 
regulated  under  part  444.  This  test 
method  is  EPA  Method  200.8, 
"Determination  of  Trace  Elements  in 
Waters  and  Wastes  by  Inductively 
Coupled  Plasma-Mass  Spectrometry." 
EPA  first  proposed  this  analytical 
method  with  others  in  1995  (60  FR 
53988,  October  18. 1995).  EPA  plans  to 
promulgate  the  other  proposed  methods 
in  the  near  future.  In  the  meantime,  EPA 
has  decided  to  promulgate  EPA  Method 
200.8  in  today's  rulemaking  because 
EPA  used  this  test  method  to  analyze 
samples  during  development  of  this 
rule.  EPA  included  testing  results  using 
this  method  in  the  administrative  record 
at  the  time  of  proposal.  EPA  also  has 
incorporated  this  method  into  the 
approved  methods  for  its  Safe  Drinking 
Water  Act  national  primary  drinking 
water  regulations  at  40  CFR  141.23. 

In  addition,  EPA  is  allowing  use  of  an 
applicable  Inductively  Coupled  Plasma- 
Mass  Spectrometry  method  from  the 
Annual  Book  of  ASTM  Standeirds, 
ASTM  D  5673-96,  for  monitoring  of  the 
regulated  pollutants.  The  final  rule 
allows  for  use  of  these  two  additional 
test  methods  for  several  reasons:  First,  it 
allows  greater  flexibility  in  monitoring; 
Second,  it  conforms  use  of  methods  in 
EPA's  drinking  water  and  wastewater 
programs;  Third,  it  moves  toward  a 
performance-based  measurement 
system;  Finally,  it  allows  use  of 
technical  standards  as  contemplated  by 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA;  see 
Section  DC).  EPA  is  promulgating  these 
methods  today  using  direct  final 
rulemaking. 

With  the  allowed  use  of  the  test 
methods  included  above,  in  addition  to 
those  already  approved  in  Table  HB  at 
40  CFR  136.3  and  incorporated  by 
reference  into  this  regulation,  EPA  will 
provide  dischargers  with  greater 
flexibility  in  selection  of  a  method  for 
monitoring  the  pollutants  being 
regulated  in  today's  final  rule. 


K.  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
J'resident's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  a  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  USC  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regiilatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jiuisdictions.  For 
purposes  of  assessing  the  impacts  of 
today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  a  small  business 
that  has  annual  revenues  less  than  $6 
million  (i.e.,  the  definition  for  SIC  4953, 
Refuse  Systems);  (2)  a  small 
governmental  jurisdiction  that  is  a 
govenunent  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 
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After  considering  the  economic 
impacts  of  today's  final  rule,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  will  not  impose  any 
requirements  on  small  entities.  Today's 
final  rule  establishes  requirements 
applicable  only  to  Commercial 
Hazardous  Waste  Combustors.  The 
facilities  subject  to  this  rule  are  all 
owned  by  large  entities  with  firm 
revenues  in  excess  of  $230  million  each 
per  year.  Consequently,  there  are  no 
small  businesses  affected  by  the  rule. 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  nde  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  February  28,  2000. 

D.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements.  Therefore,  it  is 
not  subject  to  the  Paperwork  Reduction 
Act  of  1995. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates  ■ 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 


that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
has  estimated  total  annualized  costs  of 
the  final  rule  as  $2.01  million  (1998$, 
post-tax).  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 

202  and  205  of  the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  EPA  projected  no 
incremental  requirements  for  small 
governments.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  section 

203  of  the  UMRA. 

F.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  oh  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Executive  Order  13132,  EPA 
may  not  issue  a  regulation  that  has 
federalism  implications,  that  imposes 
substantial  direct  compliance  costs,  and 
that  is  not  required  by  statute,  unless 
the  Federal  government  provides  the 


funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  rule  will 
not  impose  substantial  costs  on  States 
and  localities.  The  rule  establishes 
effluent  limitations  and  pretreatment 
standards  imposing  requirements  that 
apply  to  CHWCs  when  they  discharge 
wastewater  or  introduce  wastewater  to  a 
POTW.  The  rule  does  not  apply  directly 
to  States  and  localities  and  wiU  only 
affect  State  and  local  governments  when 
they  are  administering  CWA  permitting 
programs.  The  final  rule,  at  most, 
imposes  minimal  administrative  costs 
on  States  and  local  governments  if  the 
States  have  an  authorized  NPDES 
programs  and  local  governments 
administering  approved  pretreatment 
programs.  (These  States  and  localities 
must  incorporate  the  new  limitations 
and  standards  in  new-and  reissued 
NPDES  permits  or  local  pretreatment 
orders  or  permits).  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

G.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  commimities  of 
Indian  Tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
diose  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiu«  of  their  concerns. 
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elected  officials 
representatives 


and  a  statemeni  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effe  :tive  process  permitting 
and  other 
of  Indian  tribal 
governments  "t  3  provide  meaninghil 
and  timely  inpi  t  in  the  development  of 
regulatory  polic  ies  on  matters  that 
significantly  or  {uniquely  affect  their 
communities.' 
Today's  Rule  does  not  significantly  or 
:  he  communities  of 
Indian  tribal  governments.  EPA  has  not 
identified  any  facilities  covered  by 
today's  rule  tha  are  owned  and 
operated  by  Ind  an  tribal  governments. 
Accordingly,  th  3  requirements  of 
section  3(b)  of  E  xecutive  Order  13084 
do  not  apply  to  this  rule. 

H.  National  Tec  hnology  Transfer  and 
Advancement  /  ct 

As  noted  in  tl  e  proposed  rule,  section 
12(d)  of  the  Nat  onal  Technology 
Transfer  and  Ac  vancement  Act  of  1995 
("NTTAA"),  Pu  ).  L.  104-113,  section 
12(d)  (15  U.S.C.  272  note)  directs  EPA 
to  use  voluntary  consensus  standards  in 
its  regulatory  ac  tivities  unless  to  do  so 
would  be  inconi  istent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  stand  ards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sainpling  procedures, 
business  practic  es)  that  are  developed  or 
adopted  by  voluntary  consensus 
standard  bodies  The  NTTAA  directs 
EPA  to  provide  i^ongress,  through  the 
Office  of  Management  and  Budget 
(0MB),  explanations  when  the  Agency 
decides  not  to  u  se  available  and 
applicable  volui  itary  consensus 
standards. 

This  rule  involves  technical 
standards.  Themfore,  the  Agency 
conducted  a  sea  -ch  to  identify 
potentially  appl  cable  test  methods  ft'om 
volimtary  conse  isus  standard  bodies. 
EPA's  search  revealed  that  there  is  one 
new  consensus  !  tandard  for  some 
metals  included  in  today's  rule.  Even 
prior  to  enactmdnt  of  the  NTTAA,  EPA 
has  traditionallv  included  any 
applicable  test  n  lethods  in  its 
regulations.  EPi^  promulgates  this 
volimtary  conse:  isus  standard  (ASTM 
Method  D  5673-96)  as  part  of  this 
rulemaking.  Tod  ay's  rule  also 
promulgates  a  m  imber  of  voluntary 
consensus  standards  for  the  regulated 
pollutants.  Thesfe  standards  were 
previously  prom  ulgated  at  40  CFR  part 
136. 

/.  Executive  Ordkr  13045  and  Protecting 
Children 's  Heall  h 


The  Executive 
Children  from 


Order  "Protection  of 
Eiivironmental  Health 


Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children;  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
not  "economically  significant"  as 
defined  imder  Executive  Order  12866. 

X.  Summary  of  Public  Participation 

The  following  sections  describe  the 
major  comments  on  the  proposed  rule 
and  the  NOA,  and  EPA's  responses.  The 
public  record  contains  the  full  comment 
summary  and  response  document  for 
this  rulemaking. 

A.  Summary  of  Proposal  Comments  and 
Responses 

Thirty-nine  commenters  provided 
detailed  comments  on  the  February  6, 
1998  proposal.  In  all,  the  comments 
dealt  with  51  separate  aspects  of  the 
proposal.  This  summary  addresses  only 
the  major  comments. 

Comment:  Several  conunenters  asked 
EPA  to  redefine  "IWC  facility"  so  that 
a  waste  combustor  biuning  off-site 
wastes  without  charge  would  not 
automatically  fall  within  the  scope  of 
the  rule.  The  commenters  suggested 
adopting  the  definition  of  intracompany 
waste  combustors  found  in  the  1992 
survey  of  the  IWC  industry. 

Response:  EPA  has  decided  to  limit 
the  applicability  of  the  guidelines  to 
certain  commercial  hazcirdous  waste 
combustors.  The  revised  scope  of  the 
rule  for  CHWCs  (formerly  IWCs)  will 
alleviate  the  concerns  expressed  and 
will  allow  a  facility  to  bum  wastes  if 
received  for  no  fee  or  other 
remuneration  without  subjecting  the 
associated  wastewaters  to  the  CHWC 
gmdelines. 

Comment:  The  commenter  supports 
the  inclusion  of  a  de  minimis  exclusion 
for  wastes  associated  with  product 
stewardship,  public  service,  and  sub- 
contractor activities  off-site. 

Response:  Under  the  revised 
definition,  a  facility  would  not  be  a 
CHWC  merely  because  it  accepted 
product  stewardship  wastes  if  these 
wastes  are  either  of  a  similar  nature  or 
are  subject  to  the  same  provisions  in  40 
CFR  Subchapter  N  as  the  operations 
generating  the  wastes  being  burned  from 


industrial  processes  on-site.  Further,  for 
example,  a  facility  would  not  be  a 
CHWC  if  it  burns  household  hazardous 
wastes  for  the  community.  Household 
hazardous  wastes  are  exempt  from 
RCRA  hazardous  waste  regulations. 
CHWC  facilities,  however,  that  bum 
dissimilar  RCRA  hazardous  wastes  will 
be  covered  by  the  final  CHWC  mle. 

EPA  has  no  information  on  which  to 
establish  a  de  minimis  level  for 
dissimilar  wastes  burned  from  off-site 
for  a  fee  or  other  remimeration.  EPA 
believes  that  the  majority  of  waste 
burned  as  product  stewardship  activity 
and  waste  received  fi'om  subcontractor 
activities  from  off-site  will  be  exempt 
from  the  CHWC  rule  due  to  its  similar 
nature.  EPA  also  believes  that  public 
service  activities  will  generally  be 
exempt  because  the  waste  received  is 
either  not  hazardous  under  RCRA  or 
exempt  from  RCRA  hazardous  waste 
regulations  (e.g.,  exempt  household 
hazardous  waste,  non-hazardous  waste 
from  public  agencies,  and  wastes  from 
small  quantity  generators). 

Comment:  One  commenter  suggests 
that  the  HWC  maximum  achievable 
control  technology  (MACT)  mle  will 
cause  higher  loadings  in  the  scrubber 
water  than  there  cxurently  are. 

Response:  EPA  promulgated  the 
MACT  rule  for  hazardous  waste 
combustors  (HWC)  this  siunmer  at  (64 
FR  52828,  July  30, 1999). 

Using  detailed  emissions  data 
collected  under  the  HWC  MACT  mle. 
EPA  estimates  that,  overall,  there  is  a 
possibility  of  a  100  percent  increase  in 
particulate  matter  loadings  at  a  CHWC 
facility.  EPA  used  this  estimate  to 
determine  the  potential  effect  the  MACT 
standards  would  have  on  CHWC 
facilities.  (The  commenter  submitted  no 
data  that  would  allow  EPA  to  determine 
how  much  its  own  loadings  will 
change.)  Specifically,  EPA  has 
performed  an  economic  sensitivity 
analysis  to  estimate  the  effects  on  costs 
of  a  100  percent  increase  in  loadings  in 
the  scrubber  water  for  CHWC  facilities. 
EPA  compared  BPT/BAT  baseline  costs 
to  costs  for  an  increase  of  100  percent 
in  concentration  for  metals  and  total 
suspended  solids.  For  direct  discharge 
facilities,  the  total  annualized 
compliance  costs  ($1992)  would 
increase  3  percent  and  for  indirect 
discharge  faciUties,  the  total  annualized 
compliance  costs  would  increase  13 
percent.  However,  no  facilities  would 
experience  severe  impacts  (closure)  or 
moderate  impacts  (compUance  costs 
greater  than  5  percent  of  revenue)  as  a 
result  of  the  increased  compliance  costs. 
Thus,  the  sensitivity  analysis  indicates 
that  a  potential  increase  in  loadings  of 
100  percent  would  not  affect  the 
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economic  achievability  determination 
for  the  selected  technology  option. 

Comment:  EPA  should  not  regidate 
high  temperature  metals  recovery 
facilities  under  the  IWC  guideline  if 
they  are  exempt  from  regulation  under 
40  CFR  266.100(c)  as  a  RCRA  BIF. 

Response:  The  guidelines  do  not 
apply  to  facilities  (like  high  temperature 
metals  recovery  facilities)  that  are  not 
subject  either  to  40  CFR  part  264. 
subpart  O;  part  265,  subpart  O;  or  part 
266,  subpart  H.  EPA  based  its  decision 
to  limit  the  scope  of  the  guidelines,  in 
part,  on  its  determination  that 
wastewater  from  these  exempt  facilities 
would  be  qualitatively  different  from 
the  regulated  wastewater.  The  data  from 
a  high  temperature  metals  recovery 
facility  confirms  this.  These  data  show 
that  wastewater  from  a  high  temperatine 
metals  recovery  facility  has  higher 
metals  concentrations  than  typically 
observed  for  the  regulated  facilities. 

Comment:  Commenter  is  unsure  of 
the  types  of  IWC  wastewater  subject  to 
the  proposed  regulation  and  thinks  it  is 
important  to  make  precisely  clear 
exactly  how  the  regulation  of  "other" 
IWC  wastestreams  should  be  addressed 
by  a  permit  wrriter. 

Response:  Sections  444.1  and  444.2  of 
the  final  regulation  clearly  state  the 
types  of  wastewater  a  CHWC  (formerly 
IWC)  may  generate  that  are  subject  to 
the  final  regulation.  In  addition,  this 
preamble  to  the  final  rule  further 
explains  the  regulated  wastewaters. 

EPA  does  not  agree  with  this 
commenter  that  it  is  important  to  make 
clear  exactly  how  the  regulation  of 
"other"  waste  streams  should  be 
addressed  by  a  permit  writer.  EPA  did 
not  collect  data  on  these  streams.  The 
permitting  authority  will  use  BPJ 
authority  to  develop  limitations  that 
reflect  the  characteristics  of  the 
particular  waste  streams.  However,  EPA 
does  agree  with  the  commenter  that  the 
"other"  waste  streams  should  not  be 
subject  to  CHWC  guidelines  unless  the 
characteristics  of  the  waste  streams  are 
similar  to  the  CHWC  streams  (e.g.  a 
waste  stream  that  comes  into  contact 
with  the  waste  after  it  is  burned  would 
have  characteristics  similar  to  regulated 
CHWC  streams.) 

Comment:  None  of  the  facilities 
sampled  by  EPA  employed  state-of-the- 
art  dioxin  air  emission  controls  that  will 
be  required  for  at  least  some  of  the 
facilties  covered  by  the  proposed  rule. 
None  of  the  commercial  facilities  from 
which  EPA  obtained  its  wastewater  data 
employed  activated  carbon  injection 
(ACI),  recently  proposed  beyond-the- 
fioor  MACT  by  EPA. 

Response:  EPA  did  not  base  the 
promulgated  MACT  dioxin  emission 


standards  on  activated  carbon  injection 
(ACI)  for  approximately  85  percent  of 
the  hazardous  waste  incinerators 
identified  by  the  HWC  final  rule.  The 
standards  are  instead  based  on  rapid 
quench  of  the  flue  gas  prior  to  the 
particidate  matter  control  device. 
Although  EPA  did  not  sample  ACI,  as 
the  commenter  mentioned,  it  did 
sample  CHWC  facilities  with  rapid  flue 
gas  quench  prior  to  the  particulate 
matter  control  device.  For  the  15 
4)ercent  of  hazardous  waste  incinerators 
identified  by  the  HWC  final  rule  that 
have  waste  heat  boilers,  EPA 
promulgated  the  emission  standard 
based  on  activated  carbon  injection. 

The  commenter  is  concerned  that  the 
low  dioxin  concentrations  found  by 
EPA  in  the  CHWC  wastewater  sampling 
program  are  a  result  of  weak  dioxin 
emission  controls.  As  stated  above,  EPA 
sampled  facilities  with  the  promulgated 
HWC  control  for  85%  of  hazardous 
waste  incinerators.  For  the  15%  of 
hazardous  waste  incinerators  that  have 
waste  heat  boilers,  EPA  does  not 
anticipate  that  the  addition  of  ACI  will 
increase  the  dioxin  concentrations 
foimd  in  the  wastewater  because  the 
ACI  control  devices  specified  in  the 
final  HWC  rule  are  all  "dry"  carbon 
systems — either  a  carbon  bed  or  a  fabric 
filter  with  dry  carbon  injection.  That  is, 
the  dioxin  that  is  removed  via  the 
carbon  injection  will  not  be  added  to  the 
wastewater — it  will  stay  with  the 
carbon. 

Based  on  the  data  available  and  its 
resulting  decision  not  to  establish 
limitations  and  standards  for  dioxins, 
EPA  cannot  justify  the  imposition  of  a 
monitoring  program  for  dioxins.  While 
EPA  recognizes  that  the  promulgation  of 
the  MACT  dioxin  emission  standards 
may  result  in  some  changes  in  the 
volume  and  character  of  air  pollution 
control  wastewater  generated,  EPA  does 
not  believe  that  the  changes  will  result 
in  a  media  transfer  for  dioxins  that 
would  change  its  decision  that  it  should 
not  estabhsh  dioxin  limitations  and 
standards.  The  promulgated  MACT 
standards  for  85%  of  the  hazardous 
waste  incinerators  in  the  final  HWC  rule 
are  based  on  changes  in  air  pollution 
control  device  process  conditions  to 
minimize  generation  of  dioxins  and 
furans.  Various  studies  have  shown  that 
a  significant  soujce  of  dioxin  in  waste 
incinerators  is  the  formation  of  dioxin 
in  the  flue  gas  as  it  is  cooled  to  aroimd 
400  degrees  C.  The  longer  the  flue  gas 
is  held  at  this  temperature  the  greater 
the  formation  of  dioxin.  One  useful 
control  measure  is  the  rapid  cooling  of 
flue  gas  to  levels  below  this  temperature 
range  to  minimize  this  dioxin 
production  window.  EPA  has  concluded 


that  the  largest  portion  of  the  reduction 
in  dioxin  emissions  will  be  through 
reductions  in  the  amoimt  generated 
rather  than  a  media  transfer. 

Comment:  Commenter  questioned 
whether  EPA  conducted  the  type  of  data 
collection  analysis  necessary  to 
characterize  adequately  the  non- 
hazardous  industry  sector  that  falls 
within  the  scope  of  the  proposal. 

Response:  At  the  onset  of  this  project, 
EPA  decided  to  limit  the  scope  of  its 
examination  of  the  combustion 
industry.  Thus  EPA's  initial  plaiming 
did  not  include  consideration  of 
limitations  and  standards  for  medical 
waste  incinerator  or  sewage  sludge 
incinerators.  Neither  did  the  Agency 
undertake  to  revisit  some  of  its  existing 
guidelines  for  industrial  categories 
which  included  allowances  for 
wastewater  discharges  associated  with 
air  pollution  control  equipment  for  on- 
site  incinerators.  As  a  result  of  these 
decisions,  EPA  tailored  its  initial  data 
collection  to  address  its  perceived  needs ' 
for  this  guideline.  As  a  result,  EPA 
agrees  that  there  may  be  gaps  in  the  data 
which  limit  the  Agency's  ability  to 
adequately  characterize  wastewater 
from  certain  combustion  imits  at  such 
facilities.  This  is  particularly  true  with 
respect  to  non-hazardous  combustion 
operations.  As  a  result.  EPA  decided 
that  the  CHWC  guideline  would  not 
extend  to  these  facilities  as  explained 
earlier.  EPA's  1992  data  coUection"^ 
efforts  for  the  CHWC  Industry  identified 
only  one  facility  generating  CHWC 
wastewater  that  burned  only  non- 
hazardous  industrial  waste  and  operated 
commercially,  and  this  faciUty 
regenerated  activated  carbon. 

The  CHWC  regulation  focuses  on 
RCRA  combustor  units,  and  includes 
uniU  that  bum  both  RCRA  and  non- 
RCRA  wastes.  The  above  definition 
makes  it  clear  that  if  a  combustor  does 
not  bum  any  RCRA  hazardous  waste,  it 
is  not  subject  to  the  rule.  The  regulation, 
however,  will  apply  to  the  CHWC 
wastewater  produced  by  burning  non- 
hazardous  industrial  wastes  in 
conjunction  with  RCRA  hazardous 
waste. 

Comment:  It  is  difficult  to  understand 
how  the  Agency  could  assume  that 
treatment  performance  data  from  a 
single  facility  could  be  representative  of 
BPT/BAT  performance  for  this  point 
source  category. 

Response:  Subsequent  to  the  close  of 
the  comment  period,  EPA  received 
wastewater  treatment  data  from  three 
additional  CHWC  facilities.  Each  of  the 
three  CHWCs  submitted  influent  and 
effluent  wastewater  treatment  system 
performance  data  and  related 
information  on  the  operation  of  the 
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best"  technolo^ 
remaining  faci! 
provided  insuf 
profile  of  metal 


treatment  syste  ms  (referred  to  as 
Episodes  6181,  6182,  and  6183).  Each 
facility  submiti  ed  daily  measurements 
for  chlorides,  total  dissolved  solids, 
total  suspended  solids,  sulfate,  pH,  and 
15  metals  (aluminum,  antimony, 
arsenic,  cadmii  im,  chromiiun,  copper, 
iron,  lead,  mer;ury,  molybdenum, 
seleniiun,  silver,  tin,  titanium,  and 
zinc). 

EPA  has  revi  Bwed  this  data  and 
incorporated  it  into  the  data  base  for 
determining  ths  CHWC  limitations. 
Inclusion  of  th(  >  submitted  data  followed 
a  careful  check  to  ensure  its  acciuacy, 
quality,  and  that  it  was  collected  using 
procedures  consistent  with  EPA 
sampling  and  ooUection  standards.  EPA 
has  used  this  information  in  the 
calculation  of  BPT/BAT  effluent 
limitations  for  the  final  nUe.  EPA 
concluded  that;  two  of  the  three  new 
facilities  repre^nted  the  "average  of  the 
for  the  industry.  The 
|_ty  (Episode  6182) 
icient  treatment  for  the 
detected  in  its 
wastewaters.  Idcorporation  of  the  post- 
proposal  data  into  EPA's  database  had 
the  effect  of  inqreasing  the  effluent  long- 
term  averages  ffar  some  of  the  regulated 
pollutants  anddecreasing  others. 

Comment:  EPA's  proposed  MACT 
standards  for  Hazardous  Waste 
Combustors  overlooked  a  preferred 
component  of  astablishing  emissions 
control — reduc  ions  in  metal  feed  rates 
to  combustors  ( pollution  prevention) — 
because  combu  ition  of  metals  is  not  an 
appropriate  forn  of  treatment  for  these 
pollutants. 

Response:  Co  mbustion  of  wastes  is  an 
appropriate  ma  nagement,  treatment,  and 
recovery  practii  :e  for  a  wide  variety  of 
wastes,  includi  ig  those  with  trace 
quantities  of  mitals.  EPA  rulemaking 
efforts  under  the  CWA,  CAA,  and  RCRA 
usually  consid<  r  multi-media  water,  air, 
and  solid  waste  impacts.  EPA  expects 
that  well-desigi  led,  well-operated 
combustors  wil  reduce  the  organic 
components  of  Feed  material  to  near- 
elemental  comj  founds  (carbon  dioxide, 
water,  and  inor  ;anic  salts).  However, 
since  the  metal  components  of  the  feed 
material  are  im  nutable  (neither 
destroyed  nor  r  sduced  to  other 
elemental  comjiounds),  any  effort  to 
control  or  redui  :e  metal  pollutants  in 
one  medium  m  ist  recognize  the 
potential  ancill  uy  impact  on  the 
volumes  and  pc  lUutant  concentrations  of 
the  other  media . 

Fiuther,  the  c  ommenter's  suggestion 
that  EPA's  prof  osed  MACT  air  emission 
standards  for  H  izardous  Waste 
Combustors  (H'  VCs)  should  have 
considered  redi  ictions  in  metal  feed 
rates  as  a  contri  il  technique  to  limit 


emissions  of  metals  is  outside  the  scope 
of  this  rulemaking.  The  Agency  received 
many  public  comments,  including 
substantial  comment  on  the  issue  of 
feedrate  control  of  metals  and  chlorine 
in  the  hazardous  waste,  in  response  to 
the  HWC  MACT  proposal  and 
subsequent  notices  (61  FR  17358  and  62 
FR  24212) .  These  comments  were 
considered  in  developing  the  final  air 
emissions  standards  for  HWCs  that  were 
promulgated  on  September  30,  1999  (64 
FR  52828).  The  Agency's  comment 
response  document  supporting  the  final 
rule  responds  to  all  comments  regarding 
feedrate  control  of  metals  and  chlorine 
in  the  hazardous  waste  as  MACT 
control.  See  Final  Response  to 
Comments  to  the  Proposed  HWC  MACT 
Standards,  Volume  I:  Standards.  July 
1999,  available  in  docket  F-1999- 
RC2F-FFFFF. 

Comment:  Some  state  regulations  are 
more  stringent  than  EPA's  proposed 
regulations  for  mercury  and  cadmiiun. 
Systems  in  use  have  achieved  lower 
mercury  levels  than  EPA  has  proposed. 

Response:  The  limitations  and 
standards  established  by  EPA  in  the 
CHWC  regulation  are  national  minimum 
technology-based  standards  based  on 
data  from  CHWCs.  States,  of  course, 
under  the  CWA,  remain  free  to  establish 
more  stringent  discharge  limits.  In 
addition,  the  permit  writer  or  control 
authority  may  establish  more  stringent 
permit  requirements  in  order,  for 
example,  to  comply  with  water  quality 
standards  as  necessary. 

Based  on  new  data  received  from 
CHWC  facihties,  EPA  has  decided  to 
promulgate  standards  for  PSES  identical 
to  the  BAT/BPT  standards.  This 
technology  basis  is  two  stages  of 
chemical  precipitation  with  or  without 
a  final  sand  filtration  step.  The 
promulgated  menrury  and  cadmium 
limits  for  direct  dischargers  and  indirect 
dischargers  are  lower  than  the  proposed 
mercury  and  cadmiimi  limits. 

B.  Summary  of  Notice  of  Availability 
Comments  and  Responses 

Comment:  Two  commenters  want 
EPA  to  use  the  noticed  data  to  set  final 
limitations  and  standards  for  the  final 
rWC  rule.  One  commenter  also  argues 
that  the  data  submitted  illustrates  the 
variability  of  influent  and  effluent 
concentrations  for  most  metals  and  TSS 
between  IWC  facilities. 

Response:  EPA  used  the  submitted 
data  from  the  CHWC  (formerly  IWC) 
facilities  that  operate  BPT/BAT/PSES 
treatment  in  development  of  the  final 
effluent  limitations  guidelines  and 
standards.  EPA  only  used  additional 
data  from  two  facilities  of  the  three 
facilities  that  submitted  data  in 


calculating  the  final  limitations  and 
standards.  EPA  concluded  that  only 
these  two  facilities  were  operating  BPT/ 
BAT/PSES  treatment  systems.  The  third 
facility  was  operating  only  one  (rather 
than  two)  stages  of  chemical 
precipitation  at  the  time  of  its  sampling. 
Inclusion  of  these  data  has  lead  to 
higher  effluent  limits  for  some 
pollutants  and  lower  effluent  limits  for 
others  than  at  proposal. 

Additionally,  while  the  Agency 
recognizes  that  different  facilities  will 
accept  variable  ranges  of  hazardous  and 
solid  wastes  for  incineration,  the 
Agency  has  concluded  that  the  final 
limitations  and  standards  do  not  need  to 
take  these  differences  into  account.  The 
statistical  methods  used  by  the  Agency 
to  calculate  final  limitations  and 
standards  do  not  result  in  limits  that 
require  a  discharger  to  meet  a  single 
long-term  average  value  for  a  particular 
pollutant.  Instead,  EPA  has  designed  the 
final  pollutant  limits  so  that  any  facility 
employing  good  engineering  practice 
and  an  appropriately  designed  treatment 
system  will  perform  at  least  as  well,  or 
better  than,  the  average  observed 
performance  and  variability  of  the 
systems  whose  data  were  used  to 
develop  the  limitations.  Rather  than 
allowing  for  between-facility  variation, 
EPA  uses  the  performance  of  the  mean 
treatment  system  as  a  standard  to 
establish  limits  that  a  well-operated 
system  should  be  capable  of  achieving. 
However,  this  standard  is  not  itself  a 
limit.  In  developing  daily  maximum  and 
monthly  average  limits,  EPA  provides 
an  allowance  for  average  within-facility 
variation  about  the  average  facility's 
average  effluent  concentration.  Thus,  a 
treatment  system  designed  and  operated 
to  achieve  the  BPT/BAT  model  long- 
term  average  on  a  consistent  basis 
should  have  no  problem  in  complying 
with  the  limitations.  See  the  comment 
response  document  for  details. 

Comment:  One  commenter  thinks  it  is 
important  to  simulate  the  level  of  metals 
that  could  be  encountered  in  the  course 
of  taking  a  broad  variety  of  wastes  into 
an  Industrial  Waste  Combustor. 

Response:  The  Agency  has  taken  feed 
concentrations  of  metals  into  accoimt  in 
establishing  effluent  limits  for  CHWCs 
(formerly  IWCs).  EPA  calculates  the 
regulatory  limits  based  on  data  frtim 
multiple  facilities  which  experienced 
different  feed  rates  over  time.  EPA  does 
not  accept  the  commenter's  conclusion 
that  the  spiking  simulation  validly 
describes  routine  CHWC  performance. 
The  commenter  introduced  the  spiked 
metal  solutions  to  the  treatment  system 
downstream  of  the  influent  sampling 
point.  Without  knowing  the  resulting 
metal  concentrations  and  without 
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knowing  whether  these  concentrations 
are  representative  of  potential  loadings, 
EPA  can  not  use  the  spiked  data  in  its 
calculations  for  the  final  limitations  and 
standeirds. 

EPA  is  aware  of  the  RCRA  trial  bum 
procediu'es  and  understands  the 
techniques  regarding  waste  "spiking" 
for  thermal  treatment.  However,  EPA's 
Office  of  Water  has  never  used  such 
techniques  in  developing  its  technology- 
based  efQuent  limitations  guidelines 
and  standards  and  does  not  believe 
these  techniques  are  appropriate  for 
wastewater  treatment  technologies.  The 
variability  factors  calculated  by  EPA 
will  accommodate  any  unusual  "spikes" 
in  metal  concentrations  experienced  by 
a  CHWC  facility. 

Appendix  1  to  the  Preamble — 
Definitions,  Acronyms,  and 
Abbreviations 

• 

Administrator— The  Administrator  of 
the  U.S.  Enviroiunental  Protection 
Agency. 

Agency — ^The  U.S.  Environmental 
Protection  Agency. 

BAT— The  best  available  technology 
economically  achievable,  as  described 
in  section  304(b)(2)  of  the  CWA. 

BCT— The  best  conventional  pollutant 
control  technology,  as  described  in 
section  304(b)(4)  of  the  CWA. 

Boiler — means  an  enclosed  device 
using  controlled  flame  combustion  and 
having  the  following  characteristics: 

(l)(i)  The  imit  must  have  physical 
provisions  for  recovering  and  exporting 
thermal  energy  in  the  form  of  steam, 
heated  fluids,  or  heated  gases;  and 

(ii)  The  imit's  combustion  chamber 
and  primary  energy  recovery  section(s) 
must  be  of  integral  design.  To  be  of 
integral  design,  the  combustion  chamber 
and  the  primary  energy  recovery 
section(s)  (such  as  waterwalls  and 
superheaters)  must  be  physically  formed 
into  one  manufactiu^d  or  assembled 
imit.  A  unit  in  which  the  combustion 
chamber  and  the  primary  energy 
recovery  section(s)  are  joined  only  by 
ducts  or  connections  carrying  flue  gas  is 
not  integrally  designed;  however, 
secondary  energy  recovery  equipment 
(such  as  economizers  or  air  preheaters) 
need  not  be  physically  formed  into  the 
same  unit  as  the  combustion  chamber 
and  the  primary  energy  recovery 
section.  The  following  imits  are  not 
precluded  from  being  boilers  solely 
because  they  are  not  of  integral  design: 
Process  heaters  (units  that  transfer 
energy  directly  to  a  process  stream),  and 
fluidized  bed  combustion  units;  and 

(iii)  While  in  operation,  the  unit  must 
maintain  a  thermal  energy  recovery 
efficiency  of  at  least  60  percent, 
calculated  in  terms  of  the  recovered 


energy  compared  with  the  thermal  value 
of  the  fuel;  and 

(iv)  The  imit  must  export  and  utilize 
at  least  75  percent  of  the  recovered 
energy,  calcidated  on  an  annual  basis.  In 
this  calculation,  no  credit  shall  be  given 
for  recovered  heat  used  internally  in  the 
same  unit.  (Examples  of  internal  use  are 
the  preheating  of  fuel  or  combustion  air, 
and  the  driving  of  induced  or  forced 
draft  fans  or  feed  water  piunps);  or 

(2)  The  unit  is  one  which  the  Regional 
Administrator  has  determined,  on  a 
case-by-case  basis,  to  be  a  boiler,  after 
considering  the  standards  in  40  CFR 
260.32. 

BPT— The  best  practicable  control 
technology  currently  available,  as 
described  in  section  304(b)(1)  of  the 
CWA. 

Captive — Used  to  describe  a  facility 
that  only  accepts  waste  generated  on 
site  and/or  by  the  owner  operator  at  the 
facility. 

Clean  Water  Act  (CWA)— The  Federal 
Water  Pollution  Control  Act 
Amendments  of  1972  (33  U.S.C.  1251  et 
seq.),  as  amended,  inter  alia,  by  the 
Clean  Water  Act  of  1977  (Pub.  L.  95- 
217)  and  the  Water  Quality  Act  of  1987 
(Pub.  L.  100-4). 

Closed — A  facility  or  portion  thereof 
that  is  currently  not  receiving  or 
accepting  wastes  and  has  vmdergone 
final  closiue. 

Combustion  Unit — A  device  for  waste 
treatment  which  uses  elevated 
temperatures  as  the  primary  means  to 
change  the  chemical,  physical, 
biological  character  or  composition  of 
the  waste.  Examples  of  combustion 
units  are  incinerators,  boilers,  industrial 
furnaces,  and  kilns. 

Commercial  Hazardous  Waste 
Combustor  means  any  thermal  unit, 
except  a  cement  kiln,  that  is  subject  to 
either  to  40  CFR  part  264,  subpart  O; 
part  265,  subpart  O;  or  part  266,  subpart 
H  if  the  thermal  unit  bums  RCRA 
hazardous  wastes  received  from  off-site 
for  a  fee  or  other  remuneration  in  the 
following  circumstances.  The  thermal 
unit  is  a  commercial  hazardous  waste 
combustor. 

Commercial  hazardous  waste 
combustor  means  any  thermal  unit, 
except  a  cement  kiln,  that  is  subject  to 
either  to  40  CFR  Part  264,  Subpart  O; 
Part  265,  Subpart  O;  or  Part  266, 
Subpart  H  if  the  thermal  imit  bums 
RCRA  hazardous  wastes  received  from 
off-site  for  a  fee  or  other  remuneration 
in  the  following  circumstances.  The 
thermal  unit  is  a  commercial  hazardous 
waste  combustor  if  the  off-site  wastes 
are  generated  at  a  facility  not  under  the 
same  corporate  stmcture  or  subject  to 
the  same  ownership  as  the  thermal  unit 
and 


(1)  The  thermal  unit  is  burning  wastes 
that  are  not  of  a  similar  nature  to  wastes 
being  burned  from  industrial  processes 
on  site  or 

(2)  There  are  no  wastes  being  burned 
from  industrial  processes  on  site. 

Examples  of  wastes  of  a  "similar 
nature"  may  include  the  following: 
wastes  generated  in  industrial 
operations  whose  wastewaters  are 
subject  to  the  same  provisions  in  40  CFR 
Subchapter  N  or  wasters  burned  as  part 
of  a  product  stewardship  activity. 

The  term  commercial  Hazardous 
waste  combustor  includes  the  following 
facilities:  a  facility  that  bums 
exclusively  waste  received  from  off-site; 
and,  a  fecility  that  bums  both  wastes 
generated  on-site  and  wastes  received 
from  off-site.  Facilities  that  may  be 
commercial  hazardous  waste 
combustors  include  hazardous  waste 
incinerators,  rotary  kiln  incinerators, 
lime  kilns,  lightweight  aggregate  kilns, 
and  boilers. 

A  facihty  not  otherwise  a  commercial 
hazardous  waste  combustor  is  not  a 
commercial  hazardous  waste  combustor 
if  it  bums  RCRA  hazardous  waste  for 
charitable  organizations,  as  a 
community  service  or  as  an 
accommodation  to  local,  state  or 
government  agencies  so  long  as  the 
waste  is  burned  for  no  fee  or  other 
remuneration. 

Commercial  hazardous  waste 
combustor  wastewater  means 
wastewater  attributable  to  commercial 
hazardous  waste  combustion  operations, 
but  includes  only  wastewater  from  air 
pollution  control  systems  and  water 
used  to  quench  flue  gas  or  slag 
generated  as  a  result  of  commercial 
hazardous  waste  combustor  operations. 

Conventional  pollutants — The 
pollutants  identified  in  section  304(a)(4) 
of  the  CWA  and  the  regulations 
thereunder  (biochemical  oxygen 
demand  (BOD5).  total  suspended  solids 
(TSS),  oil  and  grease,  fecal  coliform,  and 
pH). 

Direct  discharger— A  facility  that 
discharges  or  may  discharge  treated  or 
untreated  pollutants  into  waters  of  the 
United  States. 

Disposal — Intentional  placement  of 
waste  or  waste  treatment  residual  into 
or  on  any  land  where  the  material  will 
remain  after  closure.  Waste  or  residual 
placed  into  any  water  is  not  defined  as 
disposal,  but  as  discharge. 

Effluent— Wastewater  discharges. 

Effluent  limitation — Any  restriction, 
including  schedules  of  compliance, 
established  by  a  State  or  the 
Administrator  on  quantities,  rates,  and 
concentrations  of  chemical,  physical, 
biological,  and  other  constituents  which 
are  discharged  from  point  sources  into 
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after  notice  and 
this  list  on  the  basis  of 
following  factors: 


(i)  The  design  and  use  of  the  device 
primarily  to  accomplish  recovery  of 
material  products; 

(ii)  The  use  of  the  device  to  bum  or 
reduce  raw  materials  to  make  a  material 
product; 

(iii)  The  use  of  the  device  to  burn  or 
reduce  secondary  materials  as  effective 
substitutes  for  raw  materials,  in 
processes  using  raw  materials  as 
principal  feedstocks; 

(iv)  The  use  of  the  device  to  bum  or 
reduce  secondary  materials  as 
ingredients  in  an  industrial  process  to 
make  a  material  product; 

(v)  The  use  of  the  device  in  common 
industrial  practice  to  produce  a  material 
product;  and, 

(vi)  Other  factors,  as  appropriate. 

Intracompany — A  facility  that  treats, 
disposes,  or  recycles/recovers  wastes 
generated  by  off-site  facilities  under  the 
same  corporate  ownership.  The  facility 
may  also  treat  on-site  generated  wastes. 
If  any  waste  from  other  facilities  not 
under  the  same  corporate  ownership  is 
accepted  for  a  fee  or  other 
remimerations,  the  facility  is  considered 
commercial. 

Long-term  average  (LTA) — For 
purposes  of  the  effluent  guidelines, 
average  pollutant  levels  achieved  over  a 
period  of  time  by  a  facility,  subcategory, 
or  technology  option.  LTAs  were  used 
in  developing  the  limitations  and 
standards  in  today's  final  regulation. 

Minimum  level — The  level  at  which 
an  analj^cal  system  gives  recognizable 
signals  and  an  acceptable  calibration 
point. 

Municipal  Facility — A  facility  which 
is  owned  or  operated  by  a  municipal, 
county,  or  regional  government. 

New  Source — "New  source"  is 
defined  at  40  CFR  122.2  and  122.29  for 
direct  discharging  facilities  and  at  40 
CFR  403.3  for  facilities  discharging  to  a 
POTW. 

Non-commercial  facility — A  facility 
that  accepts  waste  from  off-site  for 
treatment  only  from  facilities  under  the 
same  ownership. 

Non-conventional  pollutants — 
Pollutants  that  are  neither  conventional 
pollutants  listed  at  40  CFR  401.16  nor 
the  126  priority  pollutants  listed  in 
Appendix  A  of  40  CFR  part  423. 

Non-detect  value — A  concentratioh- 
based  measurement  reported  below  the 
sample-specific  minimum  level  that  can 
reliably  be  measiued  by  the  analyticed 
method  for  the  pollutant. 

Non-hazardous  waste — All  waste  not 
defined  as  hazardous  imder  RCRA 
regulations. 

Non-water  quality  environmental 
impact — An  environmental  impact  of  a 
control  or  treatment  technology,  other 
than  to  surface  waters. 


NPDES—The  National  Pollutant 
Discharge  Elimination  System 
authorized  imder  section  402  of  the 
CWA.  NPDES  requires  permits  for 
discharge  of  pollutants  from  any  point 
source  into  waters  of  the  United  States. 

NSPS — New  Source  Performance 
Standards. 

OCPSF — Organic  Chemicals,  Plastics, 
and  Synthetic  Fibers  industry  or 
Effluent  Guidehne  (40  CFR  part  414). 

Off-site — "Off-site"  means  outside  the 
boundaries  of  a  facility. 

On-site — "On-site"  means  within  the 
boundaries  of  a  facility. 

Outfall — The  mouth  of  conduit  drains 
and  other  conduits  from  which  a  facility 
effluent  discharges  into  receiving  waters 
or  POTWs. 

Point  source  category — A  category  of 
sources  of  water  pollutants. 

Pollutant  (to  water) — Dredged  spoil, 
solid  waste,  incinerator  residue,  filter 
backwash,  sewage,  garbage,  sewage 
sludge,  munitions,  chemical  wastes, 
biological  materials,  certain  radioactive 
materials,  heat,  wrecked  or  discarded 
equipment,  rock,  sand,  cellar  dirt,  and 
industrial,  municipal,  and  agricultural 
waste  discharged  into  water. 

POTW  or  POTWs— Publicly-owned 
treatment  works,  as  defined  at  40  CFR 
403.3(o). 

Pretreatment  standard — A  regulation 
that  establishes  industrial  wastewater 
effluent  quality  required  for  discharge  to 
a  POTW.  (CWA  section  307(b).) 

Priority  pollutants — The  pollutants 
designated  by  EPA  as  priority  in  40  CFR 
part  423  Appendix  A. 

Process  wastewater — "Process 
wastewater"  is  defined  at  40  CFR  122.2. 

PSES — Pretreatment  standards  for 
existing  sources  of  indirect  discharges, 
under  section  307(b)  of  the  CWA. 

PSNS — Pretreatment  standards  for 
new  sources  of  indirect  discharges, 
under  section  307  (b)  and  (c)  of  the 
CWA. 

RCRA — Resoiuce  Conservation  and 
Recovery  Act  (Pub.  L.  94-580)  of  1976, 
as  amended. 

Residuals — The  material  remaining 
after  a  natural  or  technological  process 
has  taken  place,  e.g.,  the  sludge 
remaining  after  initial  wastewater 
treatment. 

Sewage  Sludge — Sludge  generated  by 
a  sewage  treatment  plant  or  POTW. 

Sludge — The  accumulated  solids 
separated  from  liquids  during 
processing. 

Solids — For  the  purpose  of  this  notice, 
a  waste  that  has  a  very  low  moisture 
content,  is  not  free-flowing,  and  does 
not  release  free  liquids.  This  definition 
deals  with  the  physical  state  of  the 
waste,  not  the  RCRA  definition. 

S/C— Standard  Industrial 
Classification  (SIC).  A  numerical 
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categorization  system  used  by  the  U.S. 
Department  of  Commerce  to  catalogue 
economic  activity.  SIC  codes  refer  to  the 
products,  or  group  of  products, 
produced  or  distributed,  or  to  services 
rendered  by  an  operating  estabUshment. 
SIC  codes  are  used  to  group 
establishments  by  the  economic 
activities  in  which  they  are  engaged.  SIC 
codes  often  denote  a  facility's  primary, 
secondary,  tertiary,  etc.  economic 
activities. 

Small  business — ^Businesses  with 
annual  sales  revenues  less  than  $6 
milUon.  This  is  the  Small  Business 
Administration  definition  of  small 
business  for  SIC  code  4953,  Refuse 
Systems  (13  CFR  Ch.  I,  §  121.601). 

Treatment— Any  activity  designed  to 
change  the  character  or  composition  of 
any  waste  so  as  to  prepare  it  for 
transportation,  storage,  or  disposal; 
render  it  amenable  for  recycling  or 
recovery;  or  reduce  it  in  voliune. 

TSS— Total  Suspended  SoUds.  A 
measiue  of  the  amoimt  of  particulate 
matter  that  is  suspended  in  a  water 
sample.  The  measvue  is  obtained  by 
filtering  a  water  sample  of  known 
voliune.  The  particulate  material 
retained  on  the  filter  is  then  dried  and 
weighed. 

Waste  Receipt — ^Wastes  received  for 
treatment  or  recovery. 

Waters  of  the  United  States— See  40 
CFR  122.2. 

Wastewater  treatment  system — A 
facility,  including  contiguous  land  and 
structures,  used  to  receive  and  treat 
wastewater.  The  discharge  of  a  pollutant 
from  such  a  facility  is  subject  to 
regulation  under  the  Clean  Water  Act. 

Zero  discharge — ^No  discharge  of 
pollutants  to  waters  of  the  United  States 
or  to  a  POTW.  Also  included  in  this 
definition  are  "alternative"  discharges 
of  pollutants  by  way  of  evaporation, 
deep-well  injection,  off-site  transfer,  and 
land  application. 

List  of  Subiects  in  40  CFR  Part  444 

Environmental  protection.  Hazardous 
waste.  Incineration,  Incorporation  by 
reference.  Waste  treatment  and  disposal, 
Water  pollution  control. 

Dated:  November  30,  1999. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  by 
adding  part  444  to  read  as  follows: 

PART  444— WASTE  COMBUSTORS 
POINT  SOURCE  CATEGORY 

Subpart  A— Commercial  Hazardous  Waste 
Combustor  Subcategory 

Sec. 


444.10  Applicability. 

444.11  Definitions. 

444.12  Monitoring  requirements. 

444.13  Effluent  limitations  attainable  by  the 
application  of  the  best  pracUcal  control 
technology  currently  available  (BPT). 

444.14  Effluent  limitations  attainable  by  the 
application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

444.15  Effluent  limitations  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT). 

444.16  Pretreatment  standards  for  existing 
sources  (PSES). 

444.17  New  source  performance  standards 
(NSPS). 

444.18  Pretreatment  standards  for  new 
sources  (PSNS). 

Authority:  Sees.  301,  304,  306,  307,  308. 
402,  and  501  of  the  Clean  Water  Act,  as 
amended;  33  U.S.C.  1311,  1314, 1316.  1317, 
1318,  1342,  and  1361. 

Subpart  A— Commercial  Hazardous 
Waste  Combustor  Subcategory 

§444.10    Applicability. 

(a)  The  provisions  of  this  part  apply 
only  to  that  portion  of  wastewater 
discharges  that  are  associated  with 
Commercial  Hazardous  Waste 
Combustor  (CHWC)  wastewater. 

(b)  The  discharge  from  a  CHWC  of 
wastewater  that  is  not  CHWC 
wastewater,  may  be  subject  to  other 
applicable  provisions  of  EPA's  CWA 
effluent  guidelines  and  standards 
regulations  at  Subchapter  N  of  Tide  40 
of  the  Code  of  Federal  Regulations. 

§444.11    Definitions. 

As  used  in  this  part  the  general 
definitions  and  abbreviations  in  40  CFR 
part  401  shall  apply. 

Commercial  nazardous  waste 
combustor  means  any  thermal  unit, 
except  a  cement  kiln,  that  is  subject 
either  to  40  CFR  part  264,  subpart  O;  40 
CFR  part  265.  subpart  O;  or  40  CFR  part 
266,  subpart  H  if  the  thermal  imit  bums 
RCRA  hazardous  wastes  received  from 
off-site  for  a  fee  or  other  remuneration 
in  the  following  circumstances.  The 
thermal  imit  is  a  commercial  hazardous 
waste  combustor  if  the  off-site  wastes 
are  generated  at  a  facility  not  under  the 
same  corporate  structure  or  subject  to 
the  same  ownership  as  the  thermal  unit 
and 

(1)  The  thermal  imit  is  burning  wastes 
that  are  not  of  a  similar  nature  to  wastes 
being  burned  from  industrial  processes 
on  site  or 

(2)  There  are  no  wastes  being  burned 
from  industrial  processes  on  site. 
Examples  of  wastes  of  a  "similar 
natxue"  may  include  the  followring: 
Wastes  generated  in  industrial 
operadons  whose  wastewaters  are 
subject  to  the  same  provisions  in  40  CFR 


Subchapter  N  or  wastes  burned  as  part 
of  a  product  stewardship  activity.  The 
term  commercial  hazardous  waste 
combustor  includes  the  following 
facilities:  a  facility  that  bums 
exclusively  waste  received  from  off-site; 
and,  a  facility  that  bums  both  wastes 
generated  on-site  and  wastes  received 
from  off-site.  Facilities  that  may  be 
commercial  hazardous  waste 
combustors  include  hazardous  waste 
incinerators,  rotary  kiln  incinerators, 
lime  kilns,  lightweight  aggregate  kilns, 
and  boilers.  A  facility  not  otherwise  a 
commercial  hazardous  waste  combustor 
is  not  a  commercial  hazardous  waste 
combustor  if  it  bums  RCRA  hazardous 
waste  for  charitable  organizations,  as  a 
community  service  or  as  an 
accommodation  to  local,  state  or 
government  agencies  so  long  as  the 
waste  is  burned  for  no  fee  or  other 
remuneration. 

Commercial  hazardous  waste 
combustor  wastewater  means 
wastewater  attributable  to  commercial 
waste  combustion  operations,  but 
includes  only  wastewater  from  air 
pollution  control  systems  and  water 
used  to  quench  flue  gas  or  slag 
generated  as  a  result  of  commercial 
hazardous  waste  combustor  operations. 

Off-site  means  outside  the  boundaries 
of  a  facility. 

On-site  means  within  the  boundaries 
of  a  facility. 

Parameters  are  defined  as  Parameters 
at  40  CFR  136.2  in  Table  IB,  which  also 
cites  the  approved  methods  of  analysis. 

(1)  Arsenic  means  total  arsenic. 
Parameter  6. 

(2)  Cadmium  means  total  cadmium. 
Parameter  12. 

(3)  Chromium  means  total  chromium. 
Parameter  19. 

(4)  Copper  means  total  copper. 
Parameter  22. 

(5)  Lead  means  total  lead,  Parameter 
32. 

(6)  Mercury  means  total  mercury. 
Parameter  35. 

(7)  pH  means  hydrogen  ion.  Parameter 
28. 

(8)  Silver  means  total  silver. 
Parameter  62. 

(9)  Titanium  means  total  titanium. 
Parameter  72. 

(10)  TSS  means  total  suspended 
solids,  Parameter  55. 

(11)  Zinc  means  total  zinc.  Parameter 
75. 

POTW  means  a  publicly  owned 
treatment  works. 

§444.12    Monitoring  Requirements 

(a)  Both  direct  and  indirect  discharges 
must  monitor  to  establish  compliance 
with  their  limitations  and  standards. 
Thus,  all  the  permits  of  all  direct 
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dischargers  mujt 


tie 


to  monitor,  accc 
test  procedures, 
in  the  permit, 
discharged  fron 
appropriate 
notification 
122.44(i).  EPA's 
regulations 
dischargers  to 
compliance  wit^ 
standards.  See 

(b)  Incorporation 

(1)  Compl 
requirements 
using  approved 
the  table  to  this 


include  requirements 
rding  to  EPA-approved 
each  pollutant  limited 

volume  of  effluent 
each  outfall,  and  other 
meisiirements  subject  to 
reqi  lirements.  See  40  CFR 

pre  treatment 
similarly  require  indirect 
nionitor  to  demonstrate 
pretreatment 
CFR  403.12(g). 
by  reference: 
ian()e  with  the  monitoring 
be  accomplished 
lest  procedxu-es  listed  in 
paragraph.  Most  of  these 


-iOi 


miy 


test  procedures  have  previously  been 
incorporated  by  reference  at  40  CFR 
136.3(a),  Table  IB.  The  test  procedures 
for  the  regulated  pollutants  (arsenic, 
cadmium,  chromium  (total),  copper,  pH, 
lead,  mercury,  TSS,  silver,  titanium,  and 
zinc)  listed  in  the  table  to  this  paragraph 
are  also  incorporated  by  reference  into 
this  regulation.  The  full  texts  of  the  test 
procedures  listed  in  this  paragraph  are 
available  from  the  sources  indicated  in 
paragraph  (b)(2)  of  this  section. 

(2)  In  addition  to  those  test 
procedures  incorporated  by  reference  at 
40  CFR  136.3(a),  Table  IB,  you  may  also 
use  EPA  Method  200.8,  "Determination 
of  Trace  Elements  in  Water  and  Wastes 


by  Inductively  Coupled  Plasma-Mass 
Spectrometry,"  from  "Methods  for 
Determination  of  Metals  in 
Environmental  Samples — Supplement 
I,"  EPA-600/R-94-111,  May  1994,  and 
ASTM  Method  D  5673-96,  "Standard 
Test  Method  for  Elements  in  Water  by 
Inductively  Coupled  Plasma — Mass 
Spectrometry,"  from  1999  Annual  Book 
of  ASTM  Standards,  for  determination 
of  arsenic,  cadmium,  chromium  (total), 
copper,  lead,  silver,  and  zinc.  The  full 
texts  of  these  methods  are  incorporated 
by  reference  into  this  regulation  and 
may  be  obtained  from  the  soiu-ces 
identified  in  paragraph  (b)(2)  of  this 
section. 


List  of  Approved  Inorganic  Test  Procedures 


Parametei 


units  and 


melhod 


Arsenic — Total.l  mg/L: 
Digestion  *  fol  owed  by 
AA  gaseous  tydride 
AA  furnace 
ICP/AES^s 

Colorimetric  (iODC),  of 
ICP/MS 

Cadmium — Tofcl,*  mg/L;   Diges- 
tion* followed  b": 
AA  direct  aspi  'ation 


*    mg/L;    Diges- 

1S 


AA  fumace 
ICP/AES^s 

DCP'5 

Voltametrys 

Colorimetric  (l|)ithizone),  or 
ICP/MS  ... 
.    Cfiromium-Tol4l 
tion  *  followed  b' ' 
AA  direct  aspi  ation 
AA  ctielafion-4x1raction 
AA  fumace 
ICP/AES  ^5 
DCP'5 

Colorimetric 

(Dipfienylca^azide),  or 
ICP/MS  .... 
.  Copper — Total,' 
followed  by: 
AA  direct  aspiration 


mg/L;  Digestion* 


AA  fumace 
ICP/AES '5 
DCP^sor 
Colorimetric 
(Bicinchoni 
ICP/f^S 
Hydrogen  ion 
Electrometric 


(Ijleocuproine)  or 
,  or 


nat3) 


(p  H),  pH  units: 
neasurement 


mg/L;    Digestion  * 
ion  15 


Automated  el^rode 
.    Lead — Total,* 
followe'i  by: 

AA  direct  aspiration 

AA  fumace 

ICP/AES '5 

DCP'5 

Voltametry* 

Colorimetric  (If  ittiizone),  or 

ICP/MS  ... 


Reference  (method  numt)er  or  page) 


EPA '  16 


206.5 
206.3 
206.2 

5  200.7 
206.4 

^200.8 


213.1 

213.2 
5200.7 


'200.8 


218.1 

218.3 

218.2 

<S200.7 


'200.8 


220.1 

220.2 
5  200.7 


'^200.8 
150.1 


239.1 

239.2 

5  200.7 


^200.8 


Standard  Mettiods 
[18th  Edition]  6 


3114B4.d 
3113B 
3120  B 
3500-AsC 


3111  BorC 

3113  8 
3120  8 


3500-CdD 


3111  B 
3111  C 
31138 
3120  8 

3500-CrD 


31 1 1  B  or  C 

3113  8 
3120  8 

3500-CuD 
orE 


4500-H+B 


3111  BorC 
3113  8 
3120  8 


3500-PbD 


ASTM 


D2972-93(B) 
D2972-93(C) 

2972-93(A) 
D5673-96i^ 


D3557-90(A  or  8) 


D3557-90(D) 

04190-82(88) 

D3557-90(C) 

05673-96^^ 


D1 687-92(8) 
D1687-92(C) 
D41 90-82(88) 

D5673-961'' 

D1688-90(A  or  B) 
D1688-90(C) 
D41 90-82(88) 

D5673-96'' 

D1293-84(90)(Aor 
B) 


D3559-90(A  or  8) 
D3559-90(D) 

D41 90-^2(88) 
D3559-90(C) 

05673-9617 


USGS2 


1-3062-85 


1-3060-85 


1-3135-^5  or 
1-3136-85 


1-1472-85 


1-3236-85 


1-3270-85  or  I 
3271-85  . 


1-1586-85 


1-3399-85 


Other 


974.27,3  p  37 


(14) 


974.27.3 


(.4) 


974.273  p.  37.8 

(.0) 

973.41. 
(") 

974.27.3 

(14) 
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List  of  Approved  Inorganic  Test  Procedures— Continued 


Parameter,  units  and 
method 

Reference  (method  number  or  page) 

EPA  116 

Standard  f\^ettiods 
[18th  Edition]  6 

ASTM 

USGS2 

Other 

7.  Mercury— Total,"*  mg/L: 

Cold  vapor,  manual  or 

Automated 

8.  Residue— nonfilterable  (TSS),'  mg/ 
L: 

Gravimetric,      103-105-      post 
washing  of  residue. 

9.  Silver— Total,"  mg/L:  Digestion -"^ 
followed  by: 

AA  direct  asoiration    

245.1 
245.1 

160.2 

272.1 

272.2 

5  200.7 

3112  B 
2540  D 

> 

3111  BorC 
3113B 
3120  B 

3111  D 

3111  BorC 

3120  B 

3500-ZnE 
3500-ZnF 

D3223-91 

D5673-9617 

D1691-90{A)  or  B) 

04190-82(88) 
D5673-96'7 

1-3462-85 
1-3765-85 
1-3720-85 

1-3900-85 

977.22.3 
974.273  p.  37.8 

AA  furnace 

ICP/AES  

DCP  or 

('*) 

ICP/MS 

10.   Titaniunr>— Total,"  mg/L;   Diges- 
tion ■•  followed  by: 

AA  direct  aspiration  "..._ 

AA  furnace,  or 

DCP                                 

7  200.8 

283.1 
283.2 

V*) 

11.  Zinc— Total,"  mg/L;  Digestion" 
followed  by: 
AA  direct  asoiration '^ 

289.1 

289.2 

5200.7 

974.27,3  p.  37.8 

AA  furnace        

ICP/AES^s  

DCP  ^5                        

(14) 

Colorimetric  (Dithizone)  or 

(Zincon),  or  

ICP/f^S 

(") 

7  200.8 

Table  Notes: 

1  "N4ethods  for  Chemical  Analysis  of  Water  and  Wastes,"  Environmental  Protection  Agency,  Environmental  Monitoring  Systems  Laboratory- 
Cincinnati  (EMSL-CI),  EPA-600/4-79-020,  Revised  March  1983  and  1979  where  applicable. 

2Fishman.  M.J.,  et  al.  "Methods  for  Analysis  of  Inorganic  Substances  in  Water  and  Fluvial  Sediments."  U.S.  Department  of  the  Interior.  Tech- 
niques of  Water— Resource  Investigations  of  the  U.S.  Geological  Survey.  Denver,  CO,  Revised  1989. 

3"Official  Methods  of  Analysis  of  the  Association  of  Official  Analytical  Chemists,"  methods  manual,  15th  ed.  (1990). 

"For  the  determination  of  total  metals  the  sample  is  not  filtered  before  processing  A  digestion  procedure  is  required  to  solubilize  suspended 
material  and  to  destroy  possible  organic-metal  complexes.  Two  digestion  procedures  are  given  in  "Methods  for  Chemical  Analysis  of  Water  and 
Wastes,  1979  and  1983".  One  (Section  4.1.3),  is  a  vigorous  digestion  using  nitric  acid.  A  less  vigorous  digestion  using  nitric  and  hydrochloric 
acids  (Section  4.1.4)  is  pretended;  however,  the  analyst  should  be  cautioned  that  this  mild  digestion  may  not  suffice  for  all  samples  types.  Particu- 
lariy,  if  a  colorimetric  procedure  is  to  be  employed,  it  is  necessary  to  ensure  that  all  organo-metalHc  bonds  be  broken  so  that  ttte  metal  is  in  a  re- 
active state.  In  those  situations,  the  vigorous  digestion  is  to  be  prefen^ed  making  certain  that  at  no  tinf>e  does  the  sample  go  to  dryness.  Samples 
containing  large  amounts  of  organic  materials  may  also  benefit  by  this  vigorous  digestion,  however,  vigorous  digestion  with  concentrated  nitric 
acid  will  convert  antimony  and  tin  to  insoluble  oxides  and  render  them  unavailable  for  analysis.  Use  of  ICP/AES  as  vi«ll  as  determinations  for 
certain  elements  such  as  antimony,  arsenic,  the  noble  metals,  mercury,  selenium,  silver,  tin,  and  titanium  require  a  modified  sample  digestion 
procedure  and  in  all  cases  the  method  write-up  should  be  consulted  for  specific  instructions  and/or  cautions  Note.— If  the  digestion  procedure 
for  direct  aspiration  AA  included  in  one  of  the  other  approved  references  is  different  than  the  above,  the  EPA  procedure  must  be  used 

Dissolved  metals  are  defined  as  those  constituents  which  will  pass  through  a  0.45  micron  membrane  filter.  Following  filtration  of  the  sample, 
the  referenced  procedure  for  total  metals  must  be  followed.  Sample  digestion  of  the  filtrate  for  dissolved  metals  (or  digestion  of  the  original  sam- 
ple solution  for  total  metals)  may  be  omitted  for  AA  (direct  aspiration  or  graphite  furnace)  and  ICP  analyses,  provided  the  sample  sdutton  to  be 
analyzed  meets  the  following  criteria; 

a.  Has  a  low  COD  (<20) 

b.  Is  visibly  transparent  with  a  turtDidity  measurement  of  1  NTU  or  less 

c.  Is  cdoriess  with  no  perceptible  odor,  and 

d.  Is  of  one  liquid  phase  and  free  of  particulate  or  suspended  matter  following  acidification 

5  EPA  Method  200.7,  "Inductively  Coupled  Plasma  Atomic  Emission  Spectrometric  Method  for  Trace  Element  Analysis  of  Water  and  Wastes." 
from  'Methods  for  Determination  of  Metals  in  Environmental  Samples— Supplement  I,"  EPA-600/R-94-111,  May  1994. 

6  "Standard  Methods  for  the  Examination  of  Water  and  Wastewater,"  18th  Edition  (1992). 

7  EPA  Method  200.8,  "Determination  of  Trace  Elements  in  Waters  and  Wastes  by  Inductively  Coupled  Plasma-Mass  Spectrometry,'  from 
"Methods  for  Determination  of  Metals  in  Environmental  Samples— Supplement  I,"  EPA-600/R-94-1 11 ,  May  1994. 

8American  National  Standard  on  Photographic  Processing  Effluents,  Apr.  2,  1975.  Available  from  ANSI,  1430  Broadway,  New  York,  NY  10018. 

9  The  use  of  normal  and  differential  pulse  voltage  ramps  to  increase  sensitivity  and  resolution  is  acceptable. 

1°  Copper,  Biocinchoinate  Method,  Method  8506,  Hach  Handbook  of  Water  Analysis,  1979,  Hach  Chemical  Company,  PO  Box  389,  Loveland, 
CO  80537. 

1' Hydrogen  ion  (pH)  Automated  Electrode  Method,  Industrial  Method  Number  378— 75WA,  October  1976,  Bran  &  Luebbe  (Technicon) 
Autoanalyzer  II.  Bran  &  Luebbe  Analyzing  Technologies,  Inc.,  Etmsford,  NY  10523. 

^2  Approved  methods  for  the  analysis  of  silver  in  industrial  wastewaters  at  concentrations  of  1  mg/L  and  above  are  inadequate  where  silver  ex- 
ists as  an  inorganic  halide.  Silver  halides  such  as  the  bromide  and  chloride  are  relatively  insoluble  in  reagents  such  as  nitric  acid  but  are  readily 
soluble  in  an  aqueous  buffer  of  sodium  thiosulfate  and  sodium  hydroxide  to  pH  of  12.  Therefore,  for  levels  of  silver  above  1  mg/L.  20  mL  of  sam- 
ple should  be  diluted  to  100  mL  by  adding  40  mL  each  of  2  M  Na2S20,  and  NaOH.  Standards  should  be  prepared  in  the  same  manner.  For  lev- 
els of  silver  below  1  mg/L  the  approved  method  is  satisfactory.  ,       ,     ^ 

laZinc,  Zincon  Method,  Method  8009,  Hach  Handbook  of  Water  Analysis,  1979,  pages  2-231  and  2-333,  Hach  Chemical  Company,  Loveland, 
CO  80537 

1"  "Direct  Current  Plasma  (DCP)  Optical  Emission  Spectrometric  Method  for  Trace  Elemental  Analysis  of  Water  and  Wastes,  Method 
AES0029,"  1986— Revised  1991,  Themio  Jan-ell  Ash  Corporation,  27  Forge  Partway,  Franklin.  MA  02038. 
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'5  "Closed 
28106-0200.  Apri 

's  Precision  and 
SDDC  method  for 
unng  Metals." 

'^This  method 
mined  concentratidns 


Vessfcl  Microwave  Digestion  of  Wastewater  Samples  for  Determination  of  Metals,"  CEM  Corporation,  PO.  Box  200,  Matthews,  NC 
16,  1992.  Available  from  the  CEM  Corporation. 

recovery  statements  for  the  atomic  absorption  direct  aspiration  and  graphite  furnace  methods,  and  for  the  spectrophotometric 
arsenic  are  provided  in  Appendix  D  of  40  CFR  Part  136  and  titled,  "Precision  and  Recovery  Statements  for  Methods  for  Meas- 


qoes  not  include  the  digestion  for  solids  given  in  Method  200.8.  Not  using  the  solids  digestion  procedure  could  affect  the  deter- 
Therefore,  this  method  may  not  be  used  for  analysis  of  aqueous  samples  with  suspended  solids  greater  than  1%. 


pilTi 


tie  I 


tie  I 


North  I 


CERI 


(2)  The  full  tejcts 
the  following  re 
in  the  table  in 
section  are  inco 
into  this  regulat 
from  the  source! 
cited  are  subject 
verified  from  thi 
full  texts  of  all 
are  available  for 
Analytical  Methpds 
Water.  U.S. 
Agency,  401  M 
DC  20460  or  at 
Register,  800 
Suite  700,  Wash^ngt 

Appendix  to 
Sources,  Costs, 

(1)  "Methods 
Water  and  Wastes 
Protection  Agen  :y 
Revised  March 
applicable.  Available 
Publications 
Protection  Agen 
45268.  [Note  1) 

(2)  "Standard 
Examination  of 
Joint  Editorial  Bbard 
Health  Associati  on 
Works  Associatipn 
Environment 
1992.  Available 
Health  Association 
NW,  Washingto 

(3)  "Annual 
Standards 

Technology,"  S^tion 
11.01  (Water  I) 
1994.  [1996  for 
American  Socie^ 
Materials,  1916 
Philadelphia,  P/ , 

(4)  "Methods 
Metals  in 
Supplement  I 
Laboratory,  Offiie 
Development,  U 
Protection  Agen 
45268,  EPA  600 
[Notes  5  and  7) 

(5)  "Methods 
Inorganic  Substinces 
Fluvial  Sedimer  ts 
and  Linda  C.  Frisdm 
Water  Resource; 
U.S.  Geological 
Al  (1989).  Available 
Geological  Survi  sy 
Center,  Box  254 


of  the  methods  from 
erences  which  are  cited 

agraph  (b)(1)  of  this 
porated  by  reference 
on  and  may  be  obtained 
identified.  All  costs 
to  change  and  must  be 
indicated  sources.  The 
test  procedures  cited 
inspection  at  the 
Staff,  Office  of 
Environmental  Protection 
!  Itreet,  SW.,  Washington. 
Office  of  the  Federal 
Capital  Street,  NW., 
on  DC. 
444 . 1 2  (b) — References , 
4nd  Table  Citations: 
or  Chemical  Analysis  of 
'  U.S.  Environmental 
EPA-600/4-79-020, 
1983  and  1979  where 
from:  ORD 
U.S.  Environmental 
:y,  Cincinnati,  Ohio 


Fei 


Rjok  I 


-Wat  }r 


and 


Vlethods  for  the 
'  Vater  and  Wastewater." 
American  Public 
American  Water 
and  Water 
eration,  18th  Edition, 
Tom:  American  Public 

1015  15th  Street 
,  DC  20005.  [Note  6] 
of  ASTM 
and  Environmental 
11,  Volumes 
11.02  (Water  II), 
lJ)5673-96;seeNotel7]. 

for  Testing  and 
lace  Street, 
19103. 
or  the  Determination  of 

Samples — 
'National  Exposure  Risk 

of  Research  and 
S.  Environmental 
:y,  Cincinnati,  OH 
R-94/lll,May  1994. 

or  Determination  of 
in  Water  and 
,"  by  M.J.  Fishman 
an.  Techniques  of 
Investigations  of  the 
survey.  Book  5  Chapter 
from:  U.S. 
Denver  Federal 
5,  Denver.  CO  80225. 


Envirc  nmental 


Cost:  $108.75  (subject  to  change).  [Note 
21 

(6)  "Closed  Vessel  Microwave 
Digestion  of  Wastewater  Samples  for 
Determination  of  Metals."  CEM 
Corporation.  P.O.  Box  200.  Matthews. 
North  Carolina  28106-0200.  April  16, 
1992.  Available  from  the  CEM 
Corporation.  [Note  15) 

(7)  "Official  Methods  of  Analysis  of 
AOAC — International,  15th  Edition." 
1990.  Price:  $359.00.  Available  from: 
AOAC— International.  1970  Chain 
Bridge  Rd..  Dept.  0742.  McLean,  VA 
22109-0742.  [Note  3] 

(8)  "American  National  Standard  on 
Photographic  Processing  Effluents," 
April  2,  1975.  Available  from:  American 
National  Standards  Institute,  11  West 
42nd  Street.  New  York.  New  York 
10036.  [Note  8] 

(9)  Bicinchoninate  Method  for 
Copper.  Method  8506,  Hach  Handbook 
of  Water  Analysis.  1979.  Method  and 
price  available  from  Hach  Chemical 
Company.  P.O.  Box  300,  Loveland, 
Colorado  80537.  [Note  10] 

(10)  Hydrogen  Ion  (pH)  Automated 
Electrode  Method.  Industrial  Method 
Number  378-75WA.  October  1976.  Bran 
&  Luebbe  (Technicon)  Auto  Analyzer  II. 
Method  and  price  available  from  Bran  & 
Luebbe  Analyzing  Technologies,  Inc. 
Ehnsford,  N.Y.  10523.  [Note  11] 

(11)  Zincon  Method  for  Zinc,  Method 
8009.  Hach  Handbook  for  Water 
Analysis,  1979.  Method  and  price 
available  from  Hach  Chemical 
Company,  P.O.  Box  389,  Loveland. 
Colorado  80537.  [Note  13] 

(12)  "Direct  Current  Plasma  (DCP) 
Optical  Emission  Spectrometric  Method 
for  Trace  Elemental  Analysis  of  Water 
and  Wastes."  Method  AES  0029,  1986 
Revised  1991,  Thermo  Jarrell  Ash 
Corporation  (508-520-1880).  27  Forge 
Parkway,  Franklin,  MA  02038.  [Note  14] 

§444.13    Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT: 


Effluent  Limitations  ^ 


Regulated 
parameter 

Maximum 
dally 

Maximum 

monthly 

avg. 

TSS 

Arsenic 

Cadmium  

Chromium  

Copper  

Lead 

Mercury 

Silver 

Titanium  

Zinc  

pH  

113,000 
84 
71 
25 
23 
57 
2.3 
13 
60 
82 

34,800 
72 
26 
14 
14 
32 
1.3 
8 
22 
54 
(^) 

^  Micrograms  per  liter  (ppb) 
2  Within  the  range  6  to  9. 

§444.14    Effluent  limitations  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BCT:  Limitations  for  TSS  and  pH  are 
the  same  as  the  corresponding 
limitation  specified  in  §444.13. 

§  444.1 5    Effluent  limitations  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable  (BAT). 
Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BAT:  Limitations  for  arsenic, 
cadmium,  chromium,  copper,  lead, 
mercury,  silver,  titanium  and  zinc  are 
the  same  as  the  corresponding 
limitation  specified  in  §444.13. 

§444.16    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  source  that  introduces 
wastewater  pollutants  into  a  POTW 
must  comply  with  part  403  and  achieve 
the  following  pretreatment  standards: 

Pretreatment  Standards  ^ 


Regulated 
parameter 

Maximum 
daily 

Maximum 

monthly 

avg. 

Arsenic 

Cadmium  

Chromium  

Copper _ 

Lead 

84 
71 
25 
23 
57 

72 
26 
14 
14 
32 
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Pretreatment  Standards  ^— 
Continued 


Regulated 
parameter 

Maximum 
daily 

Maximum 

monthly 

avg. 

Mercury 

Silver 

Titanium  

ZifK: 

2.3 
13 
60 
82 

1.3 

8 

22 

54 

§444.17    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards:  Standards  for 
TSS,  arsenic,  cadmium,  chromium, 
copper,  lead,  merciuy,  silver,  titanium, 
zinc  and  pH  are  the  same  as  the 
corresponding  limitation  specified  in 
§444.13. 


'  Micrograms  per  liter  (ppb) 


§  444. 1 8    Pretreatment  standards  for  r>ew 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7, 
any  sovuce  that  introduces  wastewater 
pollutants  into  a  POTW  must  comply 
with  40  CFR  part  403  and  achieve  the 
following  pretreatment  standards: 
Standards  for  arsenic,  cadmium, 
chromium,  copper,  lead,  mercury, 
silver,  titanium  and  zinc  are  the  same  as 
the  corresponding  limitation  specified 
in  §444.16. 
IFR  Doc.  00-2019  Filed  1-26-00;  8:45  am] 
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This  section  of  tM  FEDERAL  REGISTER 
contains  notices  tq  the  public  of  the  proposed 
issuance  of  njles  ^nd  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportijnlty  to  participate  in  the 
rule  making  prior  tp  the  adoption  of  the  final 
rules. 


DEPARTMENT  QF  TRANSPORTATION 
Federal  AviatkWi  Adm4ni«tratk>n 


14  CFR  Part  39 

[Docket  No.  99-Mil 
RIN2120-AA64 


205-AD] 


Airworttiiness  Qirectives;  Airbus  Modal 
A300  Series  Airfilanes 

agency:  Federal  Aviation 

Administration.  DOT 

ACTION:  Notice  c  f  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  nekv  airworthiness 
directive  (AD)  tiat  is  applicable  to 
certain  Airbus  Model  A300  series 
airplanes.  This  |  iroposal  would  require 
modification  of  Aring  center  box  angle 
fittings  at  frame  47.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airw  arthiness  information  by 
a  foreign  civil  ai  rworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intendec  to  prevent  reduced 
structural  integrity  of  the  wing  center 
box  angle  fittings  at  frame  47  due  to 
fatigue  cracking 

DATES:  Commen  ts  must  be  received  by 
February  28,  2000. 
ADDRESSES:  Sub  mit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  IFAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rule^  Docket  No.  99-NM- 
205-AD,  1601  lind  Avenue,  SW., 
Ronton,  Washin  jton  98055-4056. 

Comments  mi  y  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  tl  rough  Friday,  except 
Federal  holidayi. 

The  service  ir  formation  referenced  in 
the  proposed  ru  e  may  be  obtained  from 
Airbus  Industri< ,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  informatioi  i  may  be  examined  at 
the  FAA,  Trans]  lort  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washin  jton. 
FOR  FURTHER  INF  3RMATI0N  CONTACT: 
Norman  B.  Marlenson.  Manager, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPt.EMENTARY  INFORMATION: 

Comnents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sunmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-205-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-205-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300  series  airplanes.  The  DGAC 
advises  that  a  high  incidence  of  cracking 
at  the  wing  center  box  angle  fittings  at 
frame  47  has  been  reported  by  A300 
operators  when  conducting  the 


inspections  required  by  the  Model  A300 
Supplementary  Structural  Inspection 
Program  (SSIP).  [This  inspection 
program  is  currently  mandated  in  96- 
13-11,  amendment  39-9679  (61  FR 
35122,  July  5,  1996).]  Because  of  the 
high  incic^nce  of  cracking,  there  is  an 
increased  risk,  on  older  airplanes,  that 
not  all  cracks  may  be  detected  by  the 
SSIP.  This  condition,  if  not  corrected, 
could  result  in  reduced  structural 
integrity  of  the  wing  center  box  angle 
fittings  at  frame  47  due  to  fatigue 
cracking. 

Explanation  of  Relevant  Service 
Infionnation 

Airbus  has  issued  Service  Bulletin 
A300-53-0298,  Revision  03,  dated 
November  26,  1998,  which  describes 
procedures  for  modification  of  the  wing 
center  box  angle  fittings  at  frame  47. 
The  modification  involves  removing 
certain  sealant  and  fasteners,  performing 
rotating  probe  inspections  to  detect 
cracking,  cold  working  certain  fastener 
holes,  and  installing  new  fasteners  and 
sealant.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  1999-076- 
267(B),  dated  February  24,  1999,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactm-ed 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
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States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Difference  Between  Proposed  Rule  and 
Foreign  Airworthiness  Directive 

The  proposed  AD  woidd  specify  a 
different  grace  period  from  that 
specified  by  the  parallel  French 
airworthiness  directive.  The 
"instructions"  referred  to  in  the  French 
airworthiness  directive  constitute  a 
rather  complicated  method  of 
determining  a  grace  period  for  airplanes 
that  have  exceeded,  or  are  approaching, 
the  applicable  mandatory  threshold. 
The  FAA  has  determined  that  it  would 
be  difficult  to  enforce  the  DGAC  method 
for  determining  the  grace  period.  In 
addition,  the  FAA  has  determined  that 
the  grace  period  defined  in  the  service 
bulletin  instructions  is  excessive  in 
certain  cases.  Therefore,  the  FAA  has 
established  a  single  grace  period,  equal 
to  the  shortest  grace  period  allowed  by 
the  French  AD  for  all  affected  airplanes. 
In  developing  an  appropriate  grace 
period  for  this  AD,  the  FAA  considered 
not  only  the  DGAC's  method  for 
determining  the  grace  period,  but  the 
degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
and  the  average  utilization  of  the 
affected  fleet.  In  light  of'these  factors, 
the  FAA  finds  a  6,500-flight-cycle  grace 
period  for  initiating  the  required  actions 
to  be  warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Difiference  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufactiu-er  may  be  contacted  for 
repair  instructions  for  certain  damage 
conditions,  this  proposal  would  require 
the  repair  of  those  conditions  to  be 
accomplished  in  accordance  with  a 
method  approved  by  either  the  FAA  or 
the  DGAC  (or  its  delegated  agent).  In 
light  of  the  type  of  repair  that  would  be 
required  to  address  the  identified  unsafe 
condition,  and  in  consonance  with 
existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that,  for  this  proposed  AD,  a  repair 
approved  by  either  the  FAA  or  the 
DGAC  would  be  acceptable  for 
compliance  with  this  proposed  AD. 

Cost  Impact 

The  FAA  estimates  that  38  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  430  work  hours  per 
airplane  to  accomplish  the  proposed 


modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
peirts  would  cost  approximately  $8,840 
per  airplane.  Based  on  these  figiu«s,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,316,320, 
or  $34,640  per  airplane. 

The  cost  impact  figiu-e  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regiUatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  luider  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  99-NM-205-AD. 


Applicability:  Model  A300  series  airplanes, 
as  listed  in  Airbus  Service  Bulletin  A300-53- 
0298,  Revision  03,  dated  November  26,  1998: 
certificated  in  any  category;  except  those  on 
which  Airbus  Service  Bulletin  A300-53-       «• 
0282  or  Airbus  Service  Bulletin  A300-53- 
0291  has  been  accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wing  center  box  angle  fittings  at  frame 
(FR)  47,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  the 
applicable  threshold  specified  in  the 
"MANDATORY  TH"  column  of  the  table  in 
paragraph  l.B.(4)  of  the  service  bulletin,  or 
within  6,500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later: 
Except  as  required  by  paragraph  (b)  of  this 
AD,  modify  the  wing  center  box  angle  fittings 
at  FR  47  (including  removing  certain  sealant 
and  fasteners,  performing  rotating  probe 
inspections  to  detect  cracking,  cold  working 
certain  fastener  holes,  installing  new 
fasteners  and  sealant,  and  repairing  damage), 
in  accordance  with  Airbus  Service  Bulletin 
A300-53-0298,  Revision  03,  dated  November 
26,  1998. 

Note  2:  Operators  should  note  that  the  area 
required  to  be  modified  by  paragraph  (a)  of 
this  AD  remains  subject  to  the  requirements 
of  AD  96-13-11,  amendment  39-9679,  after 
modification. 

(b)  Where  Airbus  Service  Bulletin  A300- 
53-0298.  Revision  03,  dated  November  26, 
1998,  specifies  that  Airbus  be  contacted  for 
repair  instructions  for  certain  damage 
conditions,  this  AD  requires  that  such 
damage  conditions  be  repaired  prior  to 
further  flight  in  accordance  with  a  method 
approved  by  either  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate;  or  the 
Direction  Generale  de  I'Aviation  Civile 
(DGAC)  (or  its  delegated  agent).  For  a  repair 
method  to  be  approved  by  the  Manager. 
International  Branch,  ANM-116,  as  required 
by  this  paragraph,  the  Manager's  approval 
letter  must  specifically  reference  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
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appropriate  FAA 
Inspector,  who  ma  ' 
send  it  to  the 
ANM-116. 

Note  3:  Informat 
existence  of  approved 
compliance  with 
obtained  from  the 
ANM-116. 


cipal  Maintenance 
add  comments  and  then 
er.  International  Branch. 


on  concerning  the 

alternative  methods  of 
is  AD,  if  any,  may  be 
!  nternational  Branch, 


tl 


Special  Flight  Pen  lits 

(d)  Special  flight 
accordance  with  se  ct 
of  the  Federal  Avi^ion 
21.197  and  21.199 
a  location  where  iHe 
can  be  accomplish 

Note  4:  The  subji  ict 
in  French  airworth 
267,  dated  Februar  i 


permits  may  be  issued  in 

ions  21.197  and  21.199 

Regulations  (14  CFR 

to  operate  the  airplane  to 

requirements  of  this  AD 

d. 

of  this  AD  is  addressed 
ness  directive  1999-076- 
24,  1999. 


Issued  in  Renton  Washington,  on  January 
21.2000. 
Donald  L.  Riggin, 
Acting  Manager. 
Directorate.  Aircrap  ( 
[FR  Doc.  00-1957  i 
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THE  TREASURY 
Service 


DEPARTMENT 
Internal  Revenu«  > 
26  CFR  Part  1 

[REG-1 13572-99] 
RIN1545-AX33 


Qualified  Transportation  Fringe 
Benefits 


agency:  Internal 
action:  Notice  o 
and  notice  of  pu 


Revenue  Service, 
proposed  rulemaking 
lie  hearing. 


SUMMARY:  This  d  jcument  contains 
proposed  regulat  ons  relating  to 
qualified  transpc  rtation  fringe  benefits. 
These  proposed  i  egulations  reflect 
changes  to  the  la  a^  made  by  the  Energy 
Policy  Act  of  19«  2,  the  Taxpayer  Relief 
Act  of  1997,  and  the  Transportation 
Equity  Act  for  th  ;  21st  Century.  These 
proposed  regulations  affect  employers 
that  offer  qualifidd  transportation 
fringes  and  empl  jyee.s  who  receive 
these  benefits.  T  lis  document  also 
provides  notice  c  f  a  public  hearing  on 
these  proposed  r  ;gulations. 
DATES:  Written  a  id  electronic  comments 
must  be  receivec  by  April  26,  2000. 
Outlines  of  topic  5  to  be  discussed  at  the 
public  hearing  sc  heduled  for  June  1 , 
2000  at  10  a.m.  r  mst  be  received  by  May 
10.  2000. 

ADDRESSES:  Senc  submissions  to: 
CC:DOM:CORP:I :  (REG-113572-99), 
room  5226,  Inter  lal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 


may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
113572-99),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 

tax regs/reglist.html.  The  public 

hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
John  Richards  of  the  Office  of  Associate 
Chief  Counsel  (Employee  Benefits  and 
Exempt  Organizations),  (202)  622-6040; 
concerning  submissions  of  comments, 
the  hearing  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  LaNita  Van  Dyke,  (202)  622- 
7190  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Interned  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  March  27,  2000.  Comments 
are  specifically  requested  concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collections 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance. 


and  purchase  of  service  to  provide 
information. 

The  collections  of  information  in  this 
proposed  regulation  are  in  26  CFR 
1.132-9(b).  This  information  is  required 
by  the  Internal  Revenue  Service  to 
implement  section  132(f).  This 
information  will  be  used  to  verify 
compliance  with  section  132(f).  Section 
132(f|(3)  provides  that  qualified 
transportation  fringes  can  include  cash 
reimbursement  for  qualified 
transportation  fringes.  The  proposed 
regulations  require  that  employers  keep 
records  of  substantiation  provided  by 
employees  in  order  to  receive  cash 
reimbursement  for  qualified 
transportation  fringes.  Section  132(f)(4) 
provides  that  an  employee  may  choose 
between  cash  compensation  and  any 
qualified  transportation  fringe.  The 
proposed  regulations  require  that   . 
employers  keep  records,  in  a  verifiable 
form,  such  as  wnritten  or  electronic,  of 
employee  elections  to  reduce 
compensation.  The  value  of  qualified 
transportation  fringes  provided  for  a 
montli  exceeding  the  applicable 
statutory  monthly  limit  must  be 
reported  on  the  employee's  Form  W-2. 
The  buirden  for  this  requirement  is 
reflected  in  the  burden  for  Form  W-2. 
The  likely  recordkeepers  are  employers. 
The  likely  respondents  are  employees. 

Estimated  total  annual  recordkeeping 
burden:  7,020,000  hours. 

Estimated  average  annual 
recordkeeping  burden  per  recordkeeper: 
The  average  annual  recordkeeping 
burden  will  vary  depending  on  the  size 
of  the  employer.  The  estimated  average 
annual  recordkeeping  burden  per 
recordkeeper  is  26.5  hours. 

Estimated  number  of  recordkeepers: 
265,343. 

Estimated  total  annual  reporting 
burden:  5,948,728  hours. 

Estimated  average  annual  reporting 
burden  per  respondent:  .8  hours. 

Estimated  number  of  respondents: 
7,264,970. 

Estimated  annual  frequency  of 
responses:  Monthly. 

An  agency  may  not  conduct  or    , 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget.  Books  or 
records  relating  to  a  collection  of 
information  must  be  retained  as  long  as 
their  contents  may  become  material  in 
the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
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Background 

This  document  contains  a  proposed 
amendment  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  132(f).  Congress  amended 
section  132  as  part  of  the  Energy  Policy 
Act  of  1992,  Pubhc  Law  No.  102-486, 
section  1911  (106  Stat.  3012),  effective 
after  December  31,  1992.  This  provision 
excludes  from  gross  income  the  value  of 
any  qualified  transportation  fringe 
provided  by  an  employer  to  an 
employee  to  the  extent  it  does  not 
exceed  the  applicable  statutory  monthly 
limit. 

This  1992  amendment  to  section  132 
resulted  in  three  changes  to  the  tax 
treatment  of  employer-provided 
transportation  benefits.  First,  Congress 
added  an  exclusion  for  transportation 
provided  by  an  employer  to  an 
employee  in  a  commuter  highway 
vehicle.  Second,  mass  transit  passes 
provided  by  an  employer  to  an 
employee  became  excludable  as  a 
qualified  transportation  fringe  and  not 
as  a  de  minimis  fringe.  The  exclusions 
for  transportation  provided  by  an 
employer  to  an  employee  in  a  commuter 
highway  vehicle  and  mass  transit  passes 
were  made  subject  to  an  aggregate  $60 
per  month  limit  (adjusted  for  cost  of 
living).  Third,  Congress  eUminated  the 
worldng  condition  fringe  for  commuter 
parking,  imposed  a  $150  per  month 
limit  (adjusted  for  cost  of  living)  for  the 
exclusion  for  qualified  parking,  and 
provided  that  employer-provided 
parking  is  excludable  from  gross  income 
only  as  a  qualified  transportation  fringe. 
The  1992  amendment  provided  that 
qualified  transportation  fringes  could 
not  be  provided  in  lieu  of  salary. 

Section  1072  of  the  Taxpayer  Relief 
Act  of  1997  (TRA  '97),  Pub.  L.  No.  105- 
34  (111  Stat.  948),  amended  section 
132(f),  effective  for  tax  years  beginning 
after  December  31,  1997,  to  permit 
qualified  parking  to  be  provided  to 
employees  in  lieu  of  salary.  Section 
9010  of  the  Transportation  Equity  Act 
for  the  21st  Century  (TEA  21),  Pub.  L. 
No.  105-178  (112  Stat.  507),  amended 
section  132(f)  to  increase  the  monthly 
dollar  limits  to  $65  for  transportation  in 
a  commuter  highway  vehicle  and  mass 
transit  passes  ^  and  $175  for  qualified 
parking  and  to  provide  that,  effective 
after  December  31, 1997,  any  quahfied 
transportation  fringe  may  be  provided  to 
employees  in  lieu  of  salary. 

Explanation  of  Provisions 

This  document  contains  proposed 
regulations  imder  section  132.  The 


'  The  dollar  limit  for  transportation  in  a 
commuter  highway  vehicle  and  transit  passes  was 
further  increased  to  $100  effective  January  1.  2002. 


proposed  regulations  provide  guidance, 
in  question  and  answer  form,  to 
employers  that  provide  qualified 
transportation  fringes  to  employees. 
Qualified  transportation  fringes  consist 
of  transportation  in  a  commuter 
highway  vehicle,  any  transit  pass,  and 
qualified  parking  provided  by  an 
employer  to  an  employee. 

Notice  94-3,  1994-1  C.B.  327. 
provided  guidance  on  qualified 
transportation  fringes  in  the  form  of 
questions  and  answers.  The  proposed 
regulations  reflect  statutory  changes  in 
section  132(f)  since  1994,  including  the 
revised  monthly  dollar  limits  and  the 
use  of  bona  fide  salary  reduction 
arrangements,  as  permitted  imder  TRA 
'97  and  TEA  21,  and  generally  conform 
with  the  guidance  in  Notice  94-3.  In 
response  to  public  comments,  the 
proposed  regulations  also  provided 
additional  guidance  concerning  the 
standards  for  determining  when  the 
section  132(f)  exclusion  applies  to  cash 
reimbursement  of  transit  pass  expenses. 

Section  132(f)  limits  the  value  of 
qualified  transportation  fringes  that  may 
be  excluded  from  an  employee's  gross 
income.  The  proposed  regulations 
explain  that  there  are  two  categories  of 
qualified  transportation  fringes  for 
purposes  of  determining  the  amount 
that  is  excludable  from  gross  income. 
The  first  category  is  transportation  in  a 
commuter  highway  vehicle  and  transit 
passes.  The  second  category  is  qualified 
parking.  There  is  a  statutory  monthly 
limit  on  the  value  of  the  benefits  from 
each  category  that  is  excludable  from 
gross  income.  For  1999  and  2000,  the 
statutory  monthly  limit  is  $65  for 
transportation  in  a  commuter  highway 
vehicle  and  mass  transit  passes  and 
$175  for  qualified  parking.  An  employee 
may  receive  benefits  from  each  category 
provided  the  applicable  statutory 
monthly  limit  for  that  category  is  not 
exceeded.  The  amotmt  by  which  the 
value  of  qualified  transportation  fringes 
provided  by  an  employer  to  an 
employee  exceeds  the  applicable 
statutory  monthly  limit  is  included  in 
the  employee's  wages  for  income  and 
employment  tax  purposes. 

The  proposed  regulations  provide 
that,  for  purposes  of  valuing  qualified    . 
parking,  the  valuation  rules  under 
section  1.61-2l(b)  generally  apply.  With 
respect  to  employer-provided  van  pool 
benefits,  the  regulations  provide  that  an 
employer  may  use  the  special  valuation 
rules  provided  under  section  1.61-21(c), 
(d),  (e),  and  (f)  in  valuing  these  benefits. 
An  example  in  the  proposed  regulations 
illustrates  that  in  determining  the  value 
of  a  transit  pass  sold  at  a  discount  for 
purposes  of  section  132(f).  the  purchase 


price  rather  than  the  face  amoiuit  of  the 
transit  pass  controls. 

The  proposed  regulations  reflect  that 
qualified  transportation  fringes  include 
cash  reimbursement  by  an  employer  to 
an  employee  for  expenses  incurred  by 
the  employee  for  transportation  in  a 
commuter  highway  vehicle  and 
qualified  parking.  Section  132(f)(3) 
provides  that  qualified  transportation 
fringes  include  cash  reimbursement  for 
a  transit  pass  only  if  a  voucher  or 
similar  item  that  is  exchangeable  for  a 
transit  pass  is  not  readily  available  for 
direct  distribution  by  the  employer  to 
the  employee.  In  defining  "readily 
available,"  the  regulations  reflect  the 
general  standards  set  forth  in  Notice  94— 
3,  imder  which  an  amount  is  readily 
available  if  an  employer  can  obtain  it  on 
terms  no  less  favorable  than  those 
available  to  an  individual  employee  and 
without  inciuring  a  significant 
administrative  cost. 

In  addition,  the  proposed  regidations 
clarify  the  meaning  of  "significant 
administrative  costs."  The  proposed 
regulations  provide  that  the 
determination  of  whether  obtaining  a 
voucher  would  result  in  a  significant 
administrative  cost  is  made  with  respect 
to  each  transit  system  voucher.  A  transit 
system  voucher  is  a  voucher  that  is 
accepted  by  one  or  more  mass  transit 
operators  (e.g.,  train,  subway,  and  bus) 
in  an  area  as  fare  media  (or  in  exchange 
for  fare  media).  The  proposed 
regulations  provide  a  safe  harbor  imder 
which  administrative  costs  are  treated 
as  significant  if  the  average  monthly 
administrative  costs  incurred  by  the 
employer  for  a  voucher  (disregarding 
delivery  fcharges  imposed  by  the  fare 
media  provider  to  the  extent  not  in 
excess  of  $15  per  order)  are  more  than 
1  percent  of  the  averse  monthly  value 
of  the  vouchers  for  a  system.  These 
standards  are  intended  to  provide  clear 
guidance  so  that  employers  can 
determine  when  qualified  transportation 
fringes  include  cash  reimbursement  for 
transit  passes. 

The  proposed  regulations  provide  that 
reimbursements  may  be  made  only 
pursuant  to  a  bona  fide  reimbursement 
arrangement.  Thus,  an  employee  must 
provide  substantiation  that  an  expense 
has  been  incurred  for  qualified 
transportation  fringes  in  order  to  receive 
a  reimbursement.  The  regulations 
recognize  that  the  substantiation 
requirements  vary  depending  upon  the 
pajrment  method  used  to  purchase 
transportation  in  a  commuter  highway 
vehicle,  mass  transit  passes,  and 
quahfied  parking.  The  regulations 
provide  examples  of  what  constitutes 
reasonable  reimbursement  procedures 
in  certain  circumstances.  For  example. 
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if  an  employee  i  ses  metered  parking, 
the  substantiatic  n  requirement  may  be 
satished  if  the  ei  nployee  certifies  that 

incurred  and  the 
employer  has  nc  reason  to  believe  the 
employee  did  n(  it  actually  incur  the 
expense. 

The  proposed  regulations  provide  that 
there  are  no  substantiation  requirements 
with  respect  to  i  mass  transit  passes 
provided  directly^  by  an  employer  to  its 
employees.  Of  course,  an  employer  may 
impose  its  own  i  lubstantiation 
requirements  in  addition  to  those 
required  under  the  regulations. 

The  proposed  regulations  follow  the 
approach  taken  n  Notice  94-3  with 
respect  to  taxing  the  value  of  employer- 
provided  parkin  i  benefits  provided  to 
members  of  car  i  ind  van  pools.  The 
regulations  provide  that  the  "prime 
member"  bears  I  he  tax  consequences 
with  respect  to  t  le  parking  space.^  The 
prime  member  i; !  the  employee  to  whom 
the  parking  spac  e  is  assigned. 

The  proposed  regulations  reflect  that 
qualified  transportation  fringes  may  be 
provided  under  p  compensation 
reduction  arranj  ement  which  permits 
an  employee  to  i  nake  a  compensation 
reduction  electidn.  A  compensation 
reduction  electi(  in  is  an  election  in 
which  the  employee  chooses  between  a 
fixed  amount  of  compensation  to  be 
received  at  a  specified  future  date  and 
a  fixed  amount  df  qualified 
transportation  h  inges  to  be  provided 
with  respect  to  a  specified  future  period 
(such  as  a  calendar  month).  The 
proposed  regulations  provide  that  the 
compensation  reduction  election  for  any 
lay  not  exceed  the 
iry  monthly  maximum 
i.  $240  for  1999  and 
ll75)).  The  election 
More  the  employee  is 
I  receive  the  taxable 
pnder  the  proposed 
determination  of 
whether  the  em]  iloyee  is  able  currently 
to  receive  the  ta  table  compensation 

on  whether  the 
compensation  h  is  been  constructively 
received  for  pur  joses  of  section  451. 

The  proposed  regulations  require  that 
an  election  be  ir  :«vocahle  after  the 
beginning  of  the  period  for  which  the 
qualified  transpi  >rtation  fi-inges  will  be 
provided.  Howei^er,  unused  amounts 
can  be  carried  o  ^er  to  any  subsequent 
months,  includiig  months  in 
subsequent  years,  but  cannot  be  used  for 
any  purpose  oth  sr  than  qualified 


month  in  a  year  | 
aggregate  statute 
for  that  year  (e.j 
2000  ($65  plus 
must  be  made  I 
able  currently  tc 
compensation, 
regulations,  the  i 


^  Other  pool  mem 
the  costs  of  the  prim  > 
under  Rev.  Rul.  55 
reimbursements  will 
member's  gross 
1980-1  C.B.  10. 


lers 


may  choose  to  reimburse 
member,  in  which  event, 

1955-2  C.B.  20.  the 
not  be  includible  in  the  prime 
.  See  also  Rev.  Rul.  80-99. 


;55 


transportation  fringes  under  section 
132(f). 

The  proposed  regulations  provide  that 
the  exclusion  for  qualified 
transportation  fringes  applies  only  to 
employees.  Partners,  2-percent  S- 
corporation  shareholders,  and 
independent  contractors  are  not 
considered  to  be  employees  for 
purposes  of  qualified  transportation 
fringes.  However,  amounts- may  be 
excludable  pursuant  to  the  working 
condition  fringe  rules  and  the  de 
minimis  fringe  rules  that  apply  to 
partners,  2-percent  S-corporation 
shareholders,  and  independent 
contractors  under  section  132(d)  and  (e). 

The  proposed  regulations  provide  that 
qualified  transportation  hinges  not 
exceeding  the  applicable  statutory 
monthly  limit  are  not  subject  to 
employment  taxes.  However,  qualified 
transportation  fringes  exceeding  the 
applicable  statutory  monthly  limit  are 
includible  in  the  employee's  wages  for 
income  emd  employment  tax  purposes. 
If  the  value  of  noncash  qualified 
transportation  fringes  provided  to  an 
employee  exceeds  the  applicable 
statutory  monthly  limit,  the  employer 
may  follow  the  reporting  and 
withholding  guidelines  provided  in 
Announcement  85-113, 1985-31  I.R.B. 
31.  Announcement  85-113  provides 
that  employers  may  elect,  for  purposes 
of  the  PICA,  the  FUTA,  and  federal 
income  tax  withholding,  to  treat 
noncash  fringe  benefits  as  paid  on  a  pay 
period,  quarterly,  semi-annual,  annual, 
or  other  basis,  provided  that  the  benefits 
are  treated  as  paid  no  less  frequently 
than  annually.  Announcement  85-113 
also  provides  a  special  accounting  rule 
for  noncash  fringes  provided  during  the 
last  two  months  of  a  calendar  year. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 

An  Initial  Regulatory  Flexibility 
Analysis  has  been  prepared  as  required 
for  the  collection  of  information  in  this 
notice  of  proposed  rulemaking  under  5 
U.S.C.  §603.  The  analysis  follows: 

Initial  Regulatory  Flexibility  Analysis 

This  proposed  rule  may  have  an 
impact  on  small  organizations  that 
provide  quahfied  transportation  fringes 
in  the  form  of  cash  reimbursement  or 
that  offer  qualified  transportation 
fringes  in  lieu  of  salary.  Section 
132(f)(3)  provides  that  qualified 
transportation  fringes  may  be  provided 
in  the  form  of  cash  reimbursement.  The 
legislative  history  indicates  that  cash 


reimbursements  must  be  made  pursuant 
to  a  bona  fide  reimbursement 
arrangement.  Thus,  this  proposed  rule 
provides  that  employers  must  receive 
substantiation  from  employees  as  a 
condition  to  providing  cash 
reimbursement  for  qualified 
transportation  fringes.  Section  132(f)(4) 
provides  that  an  employee  may  choose 
between  cash  compensation  and 
qualified  transportation  fringes.  This 
proposed  rule  provides  that  employers 
must  keep  records  with  respect  to 
employee  compensation  reduction 
elections.  Thus,  the  requirements  under 
this  proposed  rule  create  a  collection  of 
information  requirement  for  employers. 

The  objectives  of  this  proposed  rule 
with  respect  to  employee  substantiation 
of  qualified  transportation  fringes  is  to 
carry  out  the  legislative  intent  that  cash 
reimbursement  be  provided  by  an 
employer  only  under  a  bona  fide 
reimbursement  arrangement.  The 
objective  of  the  recordkeeping 
requirement  with  respect  to  employee 
compensation  reduction  elections  is  to 
ensure  against  recharacterization  of 
taxable  compensation  after  it  has  been 
paid  to  an  employee.  The  legal  basis  for 
this  proposed  rule  is  section  132(f)(3) 
and  (4). 

All  classes  of  employers  will  likely 
offer  qualified  transportation  fringes  and 
therefore  will  be  affected  by  this 
proposed  rule.  Approximately  265,000 
small  entities  may  be  affected  by  this 
proposed  rule.  There  are  no  professional 
skills  necessary  for  the  recordkeeping 
required  under  this  proposed  rule. 

The  IRS  is  not  aware  of  any  other 
relevant  federal  rules  which  may 
duplicate,  overlap,  or  conflict  with  this 
proposed  rule. 

A  less  burdensome  alternative  for 
small  organizations  would  be  to  exempt 
those  entities  from  the  recordkeeping 
requirements  imder  this  proposed  rule. 
However,  it  would  be  inconsistent  with 
the  statutory  provisions  and  the 
legislative  history  to  exempt  those 
entities  from  the  recordkeeping 
requirements  imposed  under  this  rule. 
This  proposed  rule  provides  several 
options  which  avoid  more  burdensome 
recordkeeping  requirements  for  small 
entities.  This  proposed  rule  provides 
that  (1)  There  are  no  substantiation 
requirements  if  the  employer  distributes 
transit  passes  in  kind;  (2)  a 
compensation  reduction  election  can  be 
made  electronically;  (3)  an  election  to 
reduce  compensation  can  be 
automatically  renewed;  and  (4)  an 
employer  can  provide  for  deemed 
compensation  reduction  elections  under 
its  qualified  transportation  fringe  benefit 
plan. 
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Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  and  electronic 
comments  that  are  submitted  timely  to 
the  IRS.  The  IRS  and  Treasury 
Department  specifically  request 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  they  can  be  made 
easier  to  imderstand,  and  on  the 
administrability  of  the  rules  in  the 
proposed  regulations.  All  comments 
will  be  available  for  public  inspection 
and  copying. 

A  public  hearing  has  been  scheduled 
for  June  1,  2000,  beginning  at  10  a.m.  in 
room  2615  of  the  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601  (a)  (3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
May  10,  2000.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  comments.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  information:  The  principeJ 
author  of  these  proposed  regulations  is 
John  Richards,  Office  of  the  Associate 
Chief  Counsel  (Employee  Benefits  and 
Exempt  Organizations).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 


List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Propos^  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  section  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1.132-0  is  amended  by 
adding  entries  for  §  1.132-9  to  read  as 
follows: 

§  1 .1 32-0    Outline  of  regulations  under 
section  132. 


§  1 .1 32-9(a)    Table  of  contents. 

§  1 .1 32-9(b)    Questions  and  answers. 

***** 

Par.  3  Section  1.132-9  is  added  to 
read  as  follows: 

§  1 .1 32-9    Qualified  transportation  fringes. 

(a)  Table  of  contents.  This  section 
contains  a  list  of  the  questions  and 
answers  in  §  1.132-9. 

Q-l.  What  is  a  qualified  U-ansportation 

fringe? 
Q-2.  What  is  transportation  in  a  commuter 

highway  vehicle? 
Q-3.  What  are  transit  passes? 
Q-4.  What  is  qualified  parking? 
Q-5.  To  which  workers  may  qualified 

transportation  fringes  be  provided? 
Q-6.  Must  a  qualified  transportation  fringe 

benefit  plan  be  in  writing? 
Q-7.  Is  there  a  limit  on  the  value  of  qualified 

transportation  fringes  that  may  be 

excluded  from  an  employee's  gross 

income? 
Q-8.  What  amount  is  includible  in  an 

employee's  wages  for  income  and 

employment  tax  purposes  if  the  value  of 

the  qualified  transportation  fringe 

exceeds  the  applicable  statutory  monthly 

limit? 
Q-9.  Are  excludable  qualified  transportation 

fringes  calculated  on  a  monthly  basis? 
Q-10.  May  an  employee  receive  qualified 

transportation  fringes  from  more  than 

one  employer? 
Q-11.  May  qualified  transportation  fringes  be 

provided  to  employees  pursuant  to  a 

compensation  reduction  agreement? 
Q-12.  What  is  a  compensation  reduction 

election  for  purposes  of  section  132(f)? 
Q-l  3.  Is  there  a  limit  to  the  amount  of  the 

compensation  reduction? 
Q-14.  When  must  the  employee  have  made 

a  compensation  reduction  election  and 

under  what  circumstances  can  the 
amount  be  paid  in  cash  to  the  employee? 
Q-15.  May  an  employee  whose  qualified 
transportation  fringe  costs  are  less  than 
the  employee's  compensation  reduction 


carry  over  this  excess  amount  to 

subsequent  periods? 
Q-16.  How  does  section  132(0  apply  to 

expense  reimbursements? 
Q-l 7.  May  an  employer  provide  nontaxable 

cash  reimbursement  under  section  132(f) 

for  periods  longer  than  one  month? 
Q-18.  What  are  the  substantiation 

requirements  if  an  employer  distributes 

transit  passes? 
Q-l  9.  May  an  employer  choose  to  impose 

substantiation  requirements  in  addition 

to  those  described  in  this  regulation? 
Q-20.  Hpw  is  the  value  of  parking 

determined? 
Q-21.  How  do  the  qualified  transportation 

fringe  rules  apply  to  van  pools? 
Q-22.  What  are  the  reporting  and 

employment  tax  requirements  for 

qualified  transportation  fringes? 
Q-23.  How  does  section  132(fl  interact  with 

other  fringe  benefit  rules? 
Q-24.  May  qualified  transportation  fringes  be 

provided  to  individuals  who  are 

partners,  2-percent  shareholders  of  S- 

corporations,  or  independent 

contractors? 

(b)  Questions  and  answers. 

Q-l.  What  is  a  qualified 
transportation  fringe? 

A-1 .  (a)  The  following  benefits  are 
"qualified  transportation  fringe" 
benefits: 

(1)  Transportation  in  a  commuter 
highway  vehicle. 

(2)  Transit  passes. 

(3)  Qualified  parking. 

(b)  An  employer  may  simultaneously  ' 
provide  an  employee  with  any  one  or 
more  of  these  three  benefits. 

Q-2.  What  is  transportation  in  a 
commuter  highway  vehicle? 

A-2.  Transportation  in  a  commuter 
highway  vehicle  is  transportation 
provided  by  an  employer  to  an 
employee  in  connection  with  travel 
between  the  employee's  residence  and 
place  of  employment.  A  "commuter 
highway  vehicle"  is  a  highway  vehicle 
with  a  seating  capacity  of  at  least  6 
adults  (excluding  the  driver)  and  with 
respect  to  which  at  least  80  percent  of 
the  vehicle's  mileage  is  reasonably 
expected  to  be — 

(a)  For  transporting  employees  in 
connection  with  travel  between  their 
residences  and  their  place  of 
employment^  and 

(b)  On  trips  diuing  which  the  number 
of  employees  transported  for  commuting 
is  at  least  one-half  of  the  adult  seating 
capacity  of  the  vehicle  (excluding  the 
driver). 

Q-3.  What  are  transit  passes? 

A-3.  A  "transit  pass"  is  any  pass, 
token,  farecard,  voucher,  or  similar  item 
(including  an  item  exchangeable  for  fare 
media)  that  entitles  a  person  to 
transportation — 

(a)  On  mass  transit  facilities  (whether 
or  not  publicly  owned);  or 
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provided  by  an 


(b)  Provided  )y  any  person  in  the 
business  of  trar  sporting  persons  for 
compensation  (  r  hire  in  a  highway 
vehicle  with  a  !  eating  capacity  of  at 
least  six  adults  (excluding  the  driver). 
Q-4.  What  is  qualified  parking' 
A-4.  (a)  "Quiilified  parking"  is 
parking  providi  id  to  an  employee  by  an 
employer — 

(1)  On  or  neaf  the  employer's  business 
premises;  or 

(2)  At  a  location  from  which  the 
employee  commutes  to  work  by  carpool, 
commuter  highway  vehicle,  mass  transit 
faciUties,  transportation  provided  by 
any  person  in  me  business  of 
transporting  parsons  for  compensation 
or  hire  or  by  any  other  means. 

(b)  However  J  parking  on  or  near 
property  used  by  the  employee  for 
residential  pur  joses  is  not  qualified 
parking. 

(c)  Parking  is 
employer  if— 

(1)  The  employer  pays  for  the  parking; 

(2)  The  employer  reimburses  the 
employee  for  parking  expenses;  or 

(3)  The  park  ng  is  on  property  that  the 
employer  own  i  or  leases.  See  Q/A-16  of 
this  section  foi  rules  relating  to  cash 
reimbursemen  s. 

Q-5.  To  whi:h  workers  may  qualified 
transportation  fringes  be  provided? 

A-5.  Qualifisd  transportation  fringes 
may  be  provid  sd  only  by  employers  to 
employees.  The  term  "employee"  for 
purposes  of  qu  alified  transportation 
fringes  is  defir  ed  in  §  1.132-l{b){2)(i). 
This  term  incli  ides  only  common  law 
employees  and  other  statutory 
employees,  sui  :h  as  officers  of 
corporations.  !lee  Q/A-24  of  this  section 
for  rules  regari  ling  partners,  2-percent 
shareholders,  iind  independent 
contractors. 

Q-6.  Must  a  qualified  transportation 
fringe  benefit  )lan  be  in  writing? 

A-6.  No.  Se  ;tion  132(f)  does  not 
require  that  a  ( jualified  transportation 
fringe  benefit  )lan  be  in  writing. 

(^7.  Is  ther '.  a  limit  on  the  value  of 
qualified  trans  portation  fringes  that  may 
be  excluded  h  om  an  employee's  gross 
income? 

A-7.  (a)  Tra  asportation  in  a 
commuter  hig  iway  vehicle  and  transit 
passes.  Before  January  1,  2002,  up  to 
$65  is  exclude  ble  from  the  gross  income 
of  an  employe  3  for  transportation  in  a 
commuter  hig  iway  vehicle  and  transit 
passes  provid  sd  by  an  employer  for  a 
month.  On  Jaiujiry  1.  2002,  this  amount 
is  increased  tci  $100  per  month. 

(b)  Parking.  Up  to  $175  is  excludable 
from  the  gros^  income  of  an  employee 
for  qualified  darking  in  a  month. 

(c)  Combint  Hon.  An  employer  may 
provide  quali  ied  parking  benefits  in 
addition  to  tri  nsportation  in  a 


commuter  highway  vehicle  and  transit 

passes. 

(d)  Cost-of-living  adjustments.  The 
amounts  in  paragraphs  (a)  and  (b)  of  this 
Q/A  7  are  adjusted  annually,  beginning 
with  2000,  to  reflect  cost-of-living.  The 
adjusted  figures  are  announced  by  the 
Service  before  the  beginning  of  the  year. 

Q--8.  What  amoimt  is  includible  in  an 
employee's  wages  for  income  and 
employment  tax  piuposes  if  the  value  of 
the  qualified  transportation  fringe 
exceeds  the  applicable  statutory 
monthly  limit? 

A-8.  Generally,  an  employee  must 
include  in  gross  income  the  amoimt  by 
which  the  fair  market  value  of  the 
benefit  exceeds  the  simi  of  the  amount, 
if  any,  paid  by  the  employee  and  any 
amount  excluded  from  gross  income 
under  section  132(a)(5).  Thus,  assiunmg 
no  other  statutory  exclusion  applies,  if 
an  employer  provides  an  employee  with 
a  qualified  transportation  fringe  that 
exceeds  the  applicable  statutory 
monthly  limit  and  the  employee  does 
not  make  any  payment,  the  value  of  the 
benefits  provided  in  excess  of  the 
applicable  statutory  monthly  limit  is 
included  in  the  employee's  wages  for 
income  and  employment  tax  purposes. 
See  §  1.61-2l(b)(l).  The  following 
examples  illustrate  the  principles  of  this 
Q/A-8: 

Example  I.  (i)  For  each  month  in  2000, 
Employer  M  provides  a  transit  pass  valued  at 
$75  to  Employee  D,  who  does  not  pay  any 
amount  to  Employer  M  for  the  transit  pass. 

(ii)  In  this  example,  because  the  value  of 
the  monthly  transit  pass  exceeds  the 
statutory  monthly  limit  by  $10,  $120  ($75— 
$65.  times  12  months)  must  be  included  in 
D's  wages  for  income  and  employment  tax 
purposes  for  2000  with  respect  to  the  transit 
passes. 

Example  2.  (i)  For  each  month  in  2000, 
Employer  M  provides  qualified  parking 
valued  at  $195  to  Employee  E,  who  does  not 
pay  any  amount  to  M  for  the  parking. 

(ii)  In  this  example,  because  the  fair  market 
value  of  the  qualified  parking  exceeds  the 
statutory  monthly  limit  by  $20,  $240  ($195— 
$175,  times  12  months)  must  be  included  in 
Employee  E's  wages  for  income  and 
employment  tax  purposes  for  2000  with 
respect  to  the  qualified  parking. 

Example  3.  (i)  For  each  month  in  2000, 
Employer  P  provides  qualified  parking  with 
a  fair  market  value  of  $220  per  month  to  its 
employees,  but  charges  each  employee  $45 
per  month. 

(ii)  In  this  example,  because  the  sum  of  the 
amount  paid  by  an  employee  ($45)  plus  the 
amount  excludable  for  qualified  parking 
($175)  is  not  less  than  the  fair  market  value 
of  the  monthly  benefit,  no  amount  is 
includible  in  the  employee's  wages  for 
income  and  employment  tax  purposes  with 
respect  to  the  qualified  parking. 

Q-9.  Are  excludable  qualified 
transportation  fringes  csilculated  on  a 
monthly  basis? 


A-9.  Yes.  The  value  of  transportation 
in  a  commuter  highway  vehicle,  transit 
passes,  and  qualified  parking  is 
calculated  on  a  monthly  basis  to 
determine  whether  the  value  of  the 
benefit  has  exceeded  the  applicable 
statutory  monthly  limit  on  qualified 
transportation  fringes.  Except  in  the 
case  of  a  transit  pass,  the  applicable 
statutory  monthly  Umit  applies  to 
qualified  transportation  fringes  used  by 
the  employee  in  a  month.  In  the  case  of 
a  transit  pass,  the  applicable  statutory 
monthly  limit  appUes  to  the  transit 
passes  provided  by  the  employer  to  the 
employee  in  a  month  for  that  month  or 
for  any  previous  month  in  the  calendar 
year.  Monthly  exclusion  amounts  are 
not  combined  to  provide  a  qualified 
transportation  fringe  in  any  month 
exceeding  the  statutory  limit.  A 
"month"  is  a  calendar  month  or  a 
substantially  equivalent  period  applied 
consistently.  The  following  examples 
illustrate  the  principles  of  this  Q/A-9: 

Example  I.  (i)  Employee  E  incurs  $150  for 
qualified  parking  used  during  the  month  of 
June,  2000,  for  which  E  is  reimbursed  $150 
by  Employer  R.  E  incurs  Ji80  in  expenses  for 
qualified  parking  used  during  the  month  of 
July,  2000,  for  which  E  is  reimbursed  $180 
byR. 

(ii)  In  this  example,  because  monthly 
exclusion  amounts  may  not  be  combined  to 
provide  a  benefit  in  any  month  greater  than 
the  applicable  statutory  limit,  the  amount  by 
which  the  amount  reimbursed  for  July 
exceeds  the  applicable  statutory  monthly 
limit  ($180  minus  $175  equals  $5)  is 
includible  in  E's  wages  for  income  and 
employment  tax  purposes. 

Example  2.  (i).  Employee  F  receives  transit 
passes  ft-om  Employer  G  with  a  value  of  $195 
in  the  month  of  March  (when  the  applicable 
statutory  monthly  limit  is  $65).  F  was  hired 
during  January  and  has  not  received  any 
transit  passes  from  G. 

(ii).  In  this  example,  the  value  of  the  transit 
passes  (three  months  times  $65  equals  $195) 
is  excludable  from  F's  wages  for  income  and 
employment  tax  purposes.  However,  if  F  was 
not  hh-ed  until  March,  only  $65  would  be 
excludable  from  F's  wages  for  income  and 
employment  tax  purposes. 

Example  3.  (i).  Each  month  during  2000, 
Employer  R  distributes  transit  passes  with  a 
face  amount  of  $70  to  each  of  its  employees. 
Transit  passes  with  a  face  amount  of  $70  can 
be  purchased  from  the  transit  system  by  any 
individual  for  $65. 

(ii).  In  this  example,  because  the  value  of 
the  transit  passes  distributed  by  R  does  not 
exceed  the  applicable  statutory  monthly  limit 
($65),  no  portion  of  the  transit  passes  is 
included  as  wages  for  income  and 
employment  tax  purposes. 

Q-IO.  May  an  employee  receive 
qualified  transportation  fringes  from 
more  than  one  employer? 

A-10.  Yes.  The  statutory  monthly 
limits  described  in  Q/A-7  of  this  section 
apply  to  benefits  provided  by  an 
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employer  to  its  employees.  For  this 
purpose,  all  employees  treated  as 
employed  by  a  single  employer  under 
section  414(b),  (c),  (m),  or  (o)  are  treated 
as  employed  by  a  single  employer.  See 
§  1.132-l(c).  Thus,  qualified 
transportation  fringes  paid  by  entities 
under  common  control  under  section 
414(b).  (c),  (m),  or  (o)  are  combined  for 
purposes  of  applying  the  applicable 
statutory  limit.  In  addition,  an 
individual  who  is  treated  as  an 
employee  of  the  employer  under  section 
414(n)  is  treated  as  an  employee  of  the 
employer  for  purposes  of  section  132. 
See  §414(t).  The  following  examples 
■  illustrate  the  principles  of  this  Q/A-10: 

Example  1.  (i)  During  2000,  Employee  E 
works  for  Employers  M  and  N,  who  are 
unrelated  and  not  treated  as  a  single 
employer  under  section  414(b),  (c),  (m),  or 
(o).  Each  month,  M  and  N  each  provide 
qualified  parking  benefits  to  E  with  a  value 
of  $100. 

(ii)  In  this  example,  because  M  and  N  are 
unrelated  employers,  and  the  value  of  the 
monthly  parking  benefit  provided  by  each  is 
not  more  than  the  applicable  statutory 
monthly  limit,  the  parking  benefits  provided 
by  each  employer  are  excludable  as  qualified 
transportation  fringes  assuming  that  the  other 
requirements  of  this  section  are  satisfied. 

Example  2.  (i)  Same  facts  as  in  Example  1, 
except  that  M  and  N  are  treated  as  a  single 
employer  under  section  414(b). 

(ii)  In  this  example,  because  M  and  N  are 
treated  as  a  single  employer,  the  value  of  the 
monthly  parking  benefit  provided  by  M  and 
N  must  be  combined  for  purposes  of 
determining  whether  the  applicable  statutory 
monthly  limit  has  been  exceeded.  Thus,  the 
amount  by  which  the  value  of  the  parking 
benefit  exceeds  the  monthly  limit  ($200 
minus  $175  equals  $25)  for  each  month  in 
2000  is  includible  in  E's  wages  for  income 
and  employment  tax  purposes. 

Q-11.  May  qualified  transportation 
fringes  be  provided  pursuant  to  a 
compensation  reduction  agreement? 

A-11.  Yes.  An  employer  may  offer 
employees  a  choice  between  cash 
compensation  and  any  qualified 
transportation  fringe.  An  employee  who 
is  offered  this  choice  and  who  elects 
qualified  transportation  fringes  is  not 
required  to  include  the  cash 
compensation  in  income  if — 

(a)  The  election  is  pursuant  to  an 
arrangement  described  in  Q/A-12  of 
this  section; 

(b)  The  amount  of  the  reduction  in 
cash  compensation  does  not  exceed  the 
limitation  in  Q/A-13  of  this  section; 

(c)  The  arrangement  satisfies  the 
timing  and  reimbursement  rules  in  Q/ 
A-14  and  16  of  this  section;  and 

(d)  The  related  fringe  benefit 
arrangement  otherwise  satisfies  the 
requirements  set  forth  elsewhere  in  this 
section. 


Q-12.  What  is  a  compensation 
reduction  election  for  purposes  of 
section  132(f}? 

A-12.  (a)  Election  requirements 
generally.  A  compensation  reduction 
arrangement  is  an  arrangement  under 
which  the  employer  provides  the 
employee  with  the  right  to  elect  whether 
the  employee  will  receive  either  a  fixed 
amount  of  cash  compensation  at  a 
specified  future  date  or  a  fixed  amount 
of  qualified  transportation  fringes  to  be 
provided  for  a  specified  futiue  period 
(such  as  qualified  parking  to  be  used 
during  a  future  calendar  month).  The 
employee's  election  must  be  in  writing 
or  another  form,  such  as  electronic,  that 
includes,  in  a  permanent  and  verifiable 
form,  the  information  required  to  be  in 
the  election.  The  election  must  contain 
the  date  of  the  election,  the  amount  of 
the  compensation  to  be  reduced,  and  the 
period  for  which  the  benefit  will  be. 
provided.  The  election  must  relate  to  a 
fixed  dollar  amount  or  fixed  percentage 
of  compensation  reduction.  An  election 
to  reduce  compensation  for  a  period  by 
a  set  amount  for  such  period  may  be 
automatically  renewed  for  subsequent 
periods. 

(b)  Negative  election  permitted.  An 
employer  may  provide  under  its 
qualified  transportation  fringe  benefit 
plan  that  a  compensation  reduction 
election  will  be  deemed  to  have  been 
made  if  the  employee  does  not  elect  to 
receive  cash  compensation  in  lieu  of  the 
qualified  transportation  fringe  provided 
that  the  employee  receives  adequate 
notice  that  a  compensation  reduction 
will  be  made  and  is  given  adequate 
opportunity  to  choose  to  receive  the 
cash  compensation  instead  of  the 
qualified  transportation  fringe. 

Q-13.  Is  there  a  limit  to  the  amount 
of  the  compensation  reduction? 

A-13.  Yes.  Each  month,  the  amoimt  of 
the  compensation  reduction  may  not 
exceed  the  combined  applicable 
statutory  monthly  limits  for 
transportation  in  a  commuter  highway 
vehicle,  transit  passes,  and  qualified 
parking.  For  example,  for  2000,  an 
employee  could  elect  to  reduce 
compensation  for  any  month  by  no  more 
than  $240  ($65  for  transportation  in  a 
commuter  highway  vehicle  and  transit 
passes,  plus  $175  for  qualified  parking) 
with  respect  to  qualified  transportation 
fringes.  If  an  employee  were  to  elect  to 
reduce  compensation  by  $250  for  a 
month,  the  excess  $10  ($250  minus 
$240)  would  be  includible  in  the 
employee's  wages  for  income  and 
employment  tax  pm-poses. 

Q-14.  When  must  the  employee  have 
made  a  compensation  reduction  election 
and  under  what  circumstances  can  the 


amount  be  paid  in  cash  to  the 
employee? 

A— 14.  The  compensation  reduction 
election  must  satisfy  the  following 
requirements. 

(a)  Timing  of  election.  The 
compensation  reduction  election  must 
be  made  before  the  employee  is  able 
currently  to  receive  the  cash  or  other 
taxable  amount  at  the  employee's 
discretion.  The  determination  of 
whether  the  employee  is  able  ciurently 
to  receive  the  cash  does  not  depend  on 
whether  it  has  been  constructively 
received  for  purposes  of  section  451. 
The  election  must  specify  that  the 
period  (such  as  a  calendar  month)  for 
which  the  qualified  transportation 
fringe  will  be  provided  must  not  begin 
before  the  election  is  made.  For  this 
purpose,  the  date  a  qualified 
transportation  hinge  is  provided  is — 

(1)  The  date  the  employee  receives  a 
voucher  or  similsir  item;  or 

(2)  In  any  other  case,  the  date  the 
employee  uses  the  qualified 
transportation  fringe. 

(b)  Thus,  a  compensation  reduction 
election  must  relate  to  qualified 
transportation  hinges  to  be  provided 
after  the  election. 

(c)  Revocability  of  elections.  The 
employee  may  not  revoke  a 
compensation  reduction  election  after 
the  employee  is  able  currently  to  receive 
the  cash  or  other  taxable  amount  at  the 
employee's  discretion.  In  addition,  the 
election  may  not  be  revoked  after  the 
beginning  of  the  period  for  which  the 
qualified  transportation  fringe  will  be 
provided. 

(d)  Compensation  reduction  amounts 
not  refundable.  Unless  an  election  is 
revoked  in  a  manner  consistent  with 
paragraph  (a)(3)  of  this  Q/A-14,  an 
employee  may  not  subsequently  receive 
the  compensation  (in  cash  or  any  form 
other  than  by  payment  of  a  qualified 
transportation  fringe  under  the 
employer's  plan).  Thus,  an  employer's 
qualified  transportation  fringe  benefit 
plan  may  not  provide  that  an  employee 
who  ceases  to  participate  in  the 
employer's  qualified  transportation 
fringe  benefit  plan  is  entitled  to  receive 
a  refund  of  the  amounts  by  which  the 
employee's  compensation  reduction 
exceeds  the  actual  qualified 
transportation  fringes  provided  to  the 
employee  by  the  employer. 

(e)  Examples.  The  following  examples 
illustrate  the  principles  of  this  Q/A-14: 

Example  1.  (i)  Employer  P  maintains  a 
qualified  transportation  fringe  benefit 
arrangement.  Employees  of  P  are  paid  twice 
per  month,  with  »he  payroll  dates  being  the 
first  and  the  fifteenth  day  of  the  month. 
Under  P's  arrangement,  an  employee  is 
permitted  to  elect  at  any  time  before  the  first 
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Q's  wages  as  a  result  of  the  election  if  $195 
worth  of  mass  transit  passes  were  instead 
delivered  to  Employee  Q  in  May  of  the  year 
(because  the  compensation  reduction  would 
relate  solely  to  fringes  to  be  provided  for  a 
future  period  and  the  amount  provided  does 
not  exceed  the  aggregate  limit  for  the  period, 
i.e.,  the  sum  of  $65  for  each  of  March,  April, 
and  May) 

Q-15.  May  an  employee  whose 
qualified  transportation  fringe  costs  are 
less  than  the  employee's  compensation 
reduction  carry  over  this  excess  amoimt 
to  subsequent  periods? 

A-15.  Yes.  An  employee  may  carry 
over  unused  compensation  reduction 
amoimts  to  subsequent  periods  imder 
the  plan  of  the  employee's  employer. 
The  following  example  illustrates  the 
principles  of  this  Q/A-15: 

Example,  (i)  By  an  election  made  before 
November  1, 1999,  Employee  E  elects  to 
reduce  compensation  in  the  amount  of  $65 
for  the  month  of  November,  1999.  E  incurs 
$50  in  employee-operated  commuter 
highway  vehicle  expenses  during  November 
for  which  E  is  reimbursed  $50  by  Employer 
R.  By  an  election  made  before  December  1, 

1999,  E  elects  to  reduce  compensation  by  $65 
for  the  month  of  December.  E  incurs  $65  in 
employee-operated  commuter  highway 
vehicle  expenses  during  December  for  which 
E  is  reimbursed  $65  by  R.  Before  lanuary  1, 

2000,  E  elects  to  reduce  compensation  by  $50 
for  the  month  of  January.  E  incurs  $65  in 
employee-operated  commuter  highway 
vehicle  expenses  during  January  for  which  E 
is  reimbursed  $65  by  R  because  R  allows  E 

to  carry  over  to  January,  2000,  the  $15 
amount  by  which  the  compensation 
reductions  for  November  and  December 
exceeded  the  employee-operated  commuter 
highway  vehicle  expenses  incurred  during 
those  months. 

(ii)  In  this  example,  because  E  is 
reimbursed  in  an  amount  not  exceeding  the 
applicable  statutory  monthly  limit,  and  the 
reimbursement  does  not  exceed  the  amount 
of  employee-operated  commuter  highway 
vehicle  expenses  incurred  during  the  month 
of  January,  the  amount  reimbursed  ($65)  is 
excludable  from  E's  wages  for  income  and 
employment  tax  purposes. 

Q-16.  How  does  section  132(f)  apply 
to  expense  reimbursements? 

A-16.  (a)  In  general.  The  term 
"qualified  transportation  fringe" 
includes  cash  reimbursement  by  an 
employer  to  an  employee  for  expenses 
inciured  or  paid  by  an  employee  for 
transportation  in  a  commuter  highway 
vehicle  or  qualified  parking.  The 
reimbursement  must  be  made  imder  a 
bona  fide  reimbursement  arrangement 
which  meets  the  rules  of  paragraph  (d) 
of  this  Q/A-16.  The  term  "cash 
reimbursement"  does  not  include  cash 
advances. 

(b)  Special  rule  for  transit  passes.  The 
term  "qualified  transportation  fringe" 
includes  cash  reimbursement  for  transit 
passes  made  under  a  bona  fide 


reimbursement  arrangement,  but,  in 
accordance  with  section  132(f)(3).  only 
if  no  voucher  or  similar  item  that  may 
be  exchanged  only  for  a  transit  pass  is 
readily  available  for  direct  distribution 
by  the  employer  to  employees.  For  this 
piupose,  a  voucher  or  similar  item  is 
"readily  available"  if  an  employer  can 
obtain  it — 

(1)  On  terms  no  less  favorable  than 
those  available  to  an  individual 
employee;  and 

(2)  Without  incurring  a  significant 
administrative  cost. 

(c)  Significant  administrative  cost. 
Administrative  costs  relate  only  to  fees 
paid  to  fare  media  providers.  The 
determination  of  whether  obtaining  a 
voucher  would  result  in  a  significant 
administrative  cost  is  made  with  respect 
to  each  transit  system  voucher.  A  transit 
system  voucher  is  a  voucher  that  is 
accepted  by  one  or  more  mass  transit 
operators  (e.g.,  train,  subway,  and  bus) 
in  an  area  as  fare  media  (or  in  exchange 
for  fare  media).  Administrative  costs  are 
treated  as  significant  if  the  average 
monthly  administrative  costs  inciured 
by  the  employer  for  a  voucher 
(disregarding  delivery  charges  imposed 
by  the  fare  media  provider  to  the  extent 
not  in  excess  of  $15  per  order)  are  more 
than  1  percent  of  the  average  monthly 
value  of  the  vouchers  for  a  system. 
Thus,  whether  a  voucher  is  readily 
available  without  incurring  a  significant 
administrative  cost  is  determined  with 
respect  to  the  transit  system  in  each  area 
for  which  the  voucher  may  be  used.  The 
following  example  illustrates  the 
principles  of  this  Q/A-16: 

Example,  (i)  Company  C  in  City  X  sells 
mass  transit  vouchers  to  employers  in  the 
metropolitan  area  of  X  worth  $65  each. 
Several  different  bus,  rail,  van  pool,  and  ferry 
operators  service  X,  and  a  number  of  the 
operators  accept  the  vouchers  either  as  fare 
media  or  in  exchange  for  fare  media. 
Employers  can  readily  obtain  vouchers  for 
distribution  to  their  employees.  To  cover  its 
operating  expenses,  C  imposes  on  each 
voucher  a  50  cents  charge,  plus  a  $15  charge 
for  delivery.  Employer  M  disburses  vouchers 
purchased  from  C  to  its  employees  who  use 
operators  that  accept  the  vouchers. 

(ii)  In  this  example,  because  the  cost  of  a 
voucher  disbursed  to  M's  employees  is  not 
more  than  1  percent  of  the  value  of  the 
voucher  (50  cents  divided  by  $65  equals  0.77 
percent)  and  the  delivery  charges  are 
disregarded  because  they  are  not  more  than 
$15,  vouchers  for  X  are  readily  available. 
Thus,  the  vouchers  disbursed  to  M's 
employees  au-e  qualified  transportation 
fringes  and  any  reimbursement  of  mass 
transportation  costs  in  X  would  not  be  a 
qualified  transportation  fringe. 

(d)  Substantiation  requirements.        0 
Employers  that  make  cash 
reimbursements  must  establish  a  bona 
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fide  reimbursement  arrangement  to 
establish  that  their  employees  have,  in 
fact,  incurred  expenses  for 
transportation  in  a  commuter  highway 
vehicle,  transit  passes,  or  qualified 
parking.  For  purposes  of  section  132(f), 
what  constitutes  a  bona  fide 
reimbursement  arrangement  may  vary 
depending  on  the  facts  and 
circumstances,  including  the  method  or 
methods  of  payment  utilized  within  the 
mass  transit  system.  The  employer  must 
implement  reasonable  procedures  to 
ensure  that  an  amount  equal  to  the 
reimbursement  was  incurred  for 
transportation  in  a  commuter  highway 
vehicle,  transit  passes,  or  qualified 
parking.  The  following  are  examples  of 
reasonable  reimbursement  procedures 
for  piuposes  of  this  Q/A-16: 

(1)  An  employee  presents  to  the 
employer  a  parking  expense  receipt  for 
parking  on  or  near  the  employer's 
business  premises  and  certifies  that  the 
parking  was  used  by  the  employee  and 
the  employer  has  no  reason  to  doubt  the 
employee's  certification. 

(2)  An  employee  submits  a  used 
transit  pass  to  the  employer  at  the  end 
of  the  month  and  certifies  both  that  he 
or  she  purchased  it,  and  that  he  or  she 
used  it  during  the  month,  or  presents  a 
transit  pass  to  the  employer  at  the 
beginning  of  the  month  and  certifies 
that  it  will  be  used  it  during  the  month. . 
In  both  cases,  the  employer  has  no 
reason  to  doubt  the  employee's 
certification. 

(3)  If  a  receipt  is  not  provided  in  the 
ordinary  course  of  business  (e.g.,  if  the 
employee  uses  metered  parking  or  if 
used  transit  passes  cannot  be  returned 
to  the  user),  the  employee  certifies  to 
the  employer  the  type  and  the  anipunt 
of  expenses  incurred  and  the  employer 
has  no  reason  to  doubt  the  employee's 
certification. 

Q-17.  May  an  employer  provide 
nontaxable  cash  reimbursement  under 
section  132(f)  for  periods  longer  than 
one  month? 

A-17.  Yes.  Qualified  transportation 
fringes  include  reimbursement  to 
employees  for  costs  incurred  for 
transportation  in  more  than  one  month, 
provided  the  reimbursement  for  each 
month  is  calculated  separately  and  does 
not  exceed  the  applicable  statutory 
monthly  limit  for  any  month.  See  Q/A- 
8  and  9  of  this  section  if  the  limit  for 
a  month  is  exceeded.  The  following 
example  illustrates  the  principles  of  this 
Q/A-17: 

Example,  (i)  Employee  R  pays  $100  per 
month  for  qualified  parking  used  during  the 
period  from  April  1,  2000  through  June  30, 
2000.  After  receiving  adequate  substantiation 
from  R,  R's  employer  reimburses  R  $300  in 
cash  on  June  30,  2000. 


(ii)  In  this  example,  because  the  value  of 
the  reimbursed  expenses  for  each  month  did 
not  exceed  the  applicable  statutory  monthly 
limit,  the  $300  reimbursement  is  excludable 
from  R's  wages  for  income  and  employment 
tax  purposes  as  a  qualified  transportation 
fringe. 

Q-18.  What  are  the  substantiation 
requirements  if  an  employer  distributes 
transit  passes? 

A-18.  There  are  no  substantiation 
requirements  if  the  employer  distributes 
transit  passes.  Thus,  an  employer  may 
distribute  a  transit  pass  for  each  month 
with  a  value  not  more  than  the  statutory 
monthly  limit  without  requiring  any 
certification  from  the  employee 
regarding  the  use  of  the  transit  pass. 

Q-19.  May  an  employer  choose  to 
impose  substantiation  requirements  in 
addition  to  those  described  in  this 
regulation? 

A— 19.  Yes. 

Q-20.  How  is  the  value  of  parking 
determined? 

A-20.  Section  1. 61-21  (bK2)  applies 
for  purposes  of  determining  the  value  of 
parkingf 

Q-21.  How  do  the  qualified 
transportation  fringe  rules  apply  to  van 
pools? 

A-21.  (a)  Van  pools  generally. 
Employer-and  employee-operated  van 
pools,  as  well  as  private  or  public 
transit-operated  van  pools,  may  qualify 
as  qualified  transportation  fringes.  The 
value  of  van  pool  benefits  which  are 
qualified  transportation  fringes  may  be 
excluded  up  to  the  applicable  statutory 
monthly  limit  for  transportation  in  a 
commuter  highway  vehicle  and  transit 
passes,  less  the  value  of  any  transit 
passes  provided  by  the  employer  for  the 
month. 

(b)  Employer-operated  van  pools.  The 
value  of  van  pool  transportation 
provided  by  or  for  an  employer  to  its 
employees  is  excludable  as  a  qualified 
transportation  fringe,  provided  the  van 
qualifies  as  a  "commuter  highway 
vehicle"  as  defined  in  section 
132(fl(5)(B)  and  Q/A  2-  of  this  section. 
A  van  pool  is  operated  by  or  for  the 
employer  if  the  employer  piu-chases  or 
leases  vans  to  enable  employees  to 
commute  together  or  the  employer 
contracts  with  and  pays  a  third  party  to 
provide  the  vans  and  some  or  all  of  the 
costs  of  operating  the  vans,  including 
maintenance,  liability  insurance  and 
other  operating  expenses. 

(c)  Employee-operated  van  pools. 
Cash  reimbiu-sement  by  an  employer  to 
employees  for  expenses  incurred  for 
transportation  in  a  van  pool  operated  by 
employees  independent  of  their 
employer  are  excludable  as  qualified 
transportation  fringes  provided  that  the 
van  qualifies  as  a  "commuter  highway 


vehicle"  as  defined  in  section 
132(f)(5)(B)  and  Q/A-2  of  this  section. 
See  Q/A-16  of  this  section  for  the  rules 
governing  cash  reimbursements. 

(d)  Private  or  public  transit-operated 
van  pool  transit  passes.  The  qualified 
transportation  fiinge  exclusion  for 
transit  passes  is  available  for  travel  in 
van  pools  owned  and  operated  either  by 
public  transit  authorities  or  by  any 
person  in  the  business  of  transporting 
persons  for  compensation  or  hire.  In 
accordance  with  paragraph  (b)  of  Q/A- 
3  of  this  section,  the  van  must  seat  at 
least  six  adults  (excluding  the  driver). 
See  Q/A-16{b)  and  (c)  of  this  section  for 
a  special  rule  for  cash  reimbursement 
for  transit  passes. 

(e)  Vayue  of  van  pool  transportation 
benefits.  Section  1.61-21(bM2)  provides 
that  the  fair  market  value  of  a  fringe 
benefit  is  based  on  all  the  facts  and 
circumstances.  Alternatively, 
transportation  in  an  employer-provided 
commuter  highway  vehicle  may  be 
valued  under  the  automobile  lease 
valuation  rule  in  §  1.61-21(d).  the 
vehicle  cents-per-mile  rule  in  §  1.61- 
21(e),  or  the  commuting  valuation  rule 
in  §1.61-21(f).  If  one  of  these  special 
valuation  rules  is  used,  the  employer 
must  use  the  same  valuation  nile  to 
value  the  use  of  the  commuter  highway 
vehicle  by  each  employee  who  share  the 
use.  See§1.61-21(c). 

(f)  Qualified  parking  prime  member.  If 
an  employee  obtains  a  qualified  parking 
space  as  a  result  of  membership  in  a  car 
or  van  pool,  the  applicable  statutory 
monthly  limit  for  qualified  parking 
applies  to  the  individual  to  whom  the 
parking  space  is  assigned.  This 
individual  is  the  "prime  member."  In 
determining  the  tax  consequences  to  the 
prime  member,  the  statutory  monthly 
limit  amounts  of  each  car  pool  member 
may  not  be  combined.  If  the  employer 
provides  access  to  the  space  and  the 
space  is  not  assigned  to  a  particular 
individual,  then  the  employer  must 
designate  one  of  its  employees  as  the 
prime  member  who  will  bear  the  tax 
consequences.  The  employer  may  not 
designate  more  than  one  prime  member 
for  a  car  or  van  pool  during  a  month. 
The  employer  of  the  prime  member  is 
responsible  for  including  the  value  of 
the  qualified  parking  in  excess  of  the 
statutory  monthly  limit  in  the  prime 
member's  wages  for  income  and 
employment  tax  purposes. 

Q-22.  What  are  the  reporting  and 
employment  tax  requirements  for 
qualified  transportation  fringes? 

A-22.  (a)  Employment  tax  treatment 
generally.  Qualified  transportation 
fringes  not  exceeding  the  applicable 
statutory  monthly  limit  described  in  Q/ 
A-7  of  this  section  are  not  wages  for 
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purposes  of  thi  i  Federal  Insurance 
Contributions  \ct  (PICA),  the  Federal 
Unemploymer  t  Tax  Act  (FUTA),  and 
federal  incomf  tax  withholding.  Any 
amount  by  wh  ch  an  employee  elects  to 
reduce  compel  isation  as  provided  in  Q/ 
A-11  of  this  section  is  not  subject  to  the 
FICA,  the  FUTA.  and  federal  income  tax 
withholding.  C  lualified  transportation 
hinges  exceed  ng  the  applicable 
statutory  moni  hly  limit  described  in  Q/ 
A-7  of  this  set  tion  are  wages  for 
purposes  of  th;  FICA.  the  FUTA.  and 
federal  income  tax  withholding  and  are 
reported  on  th  j  employee's  Form  W-2. 
Wage  and  Tax  Statement. 

(b)  Employment  tax  treatment  of  cash 
reimbursemen  I  exceeding  monthly 
limits.  Cash  re  mbursement  to 
employees  (foi  example,  cash 
reimbursemen  t  for  qualified  parking)  in 
excess  of  the  a  pplicable  statutory 
monthly  limit  lunder  section  132(f)  are 
treated  as  paid  for  employment  tax 
purposes  whei  i  actually  or 
constructively  paid.  See  §§31. 3121(a)- 
2(a).  31.3301-1.  31.3402(a)-l(b)  of  this 
chapter.  Empl  )yers  must  report  and 
deposit  the  an  ounts  withheld  in 
addition  to  rej  lorting  and  depositing 
other  employrient  taxes.  See  Q/A-16  of 
this  section  fo  •  rules  governing  cash 
reimbursemer  Is. 

(c)  Noncash  fringe  benefits  exceeding 
monthly  limit :.  If  the  value  of  noncash 
qualified  tran;  portation  fringes  exceeds 
die  applicable  statutory  monthly  limit, 
the  employer  nay  elect,  for  purposes  of 
the  FICA.  the  ="111  A.  and  federal  income 
tax  withholdii  »g,  to  treat  the  noncash 
taxable  fringe  benefits  as  paid  on  a  pay 
period,  quarterly,  semi-annual,  aimuai. 
or  other  basis,  provided  that  the  benefits 
are  treated  as  jaid  no  less  fr^quenUy 
than  annually 

Q-23.  How  does  section  132(f) 
interact  with  ( »ther  fringe  benefit  ndes? 

A-23.  For  purposes  of  section  132.  the 
terms  "working  condition  fringe"  and 
"de  minimis  1  ringe"  do  not  include  any 
quahfied  tran  iportation  fringe  imder 
section  132(f)]  If,  however,  an  employer 
provides  loca  transportation  other  than 
transit  passes  the  value  of  the  benefit 
may  be  exclut  lable,  either  totally  or 
partially,  undsr  fringe  benefit  rules 
other  than  the  qualified  transportation 
fringe  rules  u  ider  section  132(f).  See 
§§1.132-6(d)  2)(i)  (occasional  local 
transportatioi  fare),  1.132-6(d)(2)(iii) 
(transportation  provided  under  unusual 
circumstance ;),  and  1.61-21(k) 
(valuation  of  ocal  transportation 
provided  to  q  iialified  employees). 

Q-24.  May  qualified  transportation 
fringes  be  pre  vided  to  individuals  who 
are  partners,  !-percent  shareholders  of 
S-corporatioE  s.  or  independent 
contractors? 


A-24.  (a)  General  rule.  Section 
132(f)(5)(E)  states  that  self-employed 
individuals  who  are  employees  within 
the  meaning  of  section  401(c)(1)  are  not 
employees  for  purposes  of  section 
132(f).  Therefore,  individuals  who  are 
partners,  sole  proprietors,  or  other 
independent  contractors  are  not 
employees  for  purposes  of  section 
132(f).  In  addition,  under  section 
1372(a),  2-percent  shareholders  of  S 
corporations  are  treated  as  partners  for 
fringe  benefit  purposes.  Thus,  an 
individual  who  is  both  a  2-percent 
shareholder  of  an  S  corporation  and  a 
conunon  law  employee  of  that  S 
corporation  is  not  considered  an 
employee  for  purposes  of  section  132(f). 
However,  while  section  132(f)  does  not 
apply  to  individuals  who  are  partners, 
2-percent  shareholders  of  S 
corporations,  or  independent 
contractors,  other  exclusions  for 
working  condition  and  de  minimis 
fringes  may  be  available  as  described  in 
paragraphs  (b)  and  (c)  of  this  Q/A-24. 
See  §§  1.132-l(b)(2)  and  1.132-l(b)(4). 

(b)  Transit  passes.  The  working 
condition  and  de  minimis  fringe 
exclusions  under  section  132(a)(3)  and 
(4)  are  available  for  transit  passes 
provided  to  individuals  who  are 
partners,  2-percent  shareholders,  and 
independent  contractors.  For  example, 
tokens  or  farecards  provided  by  a 
partnership  to  an  individual  who  is  a 
partner  that  enable  the  partner  to 
commute  on  a  public  transit  system  (not 
including  privately-operated  van  pools) 
are  excludable  from  the  partner's  gross 
income  if  the  value  of  the  tokens  and 
farecards  in  any  month  does  not  exceed 
the  dollar  amount  specified  in  §  1.132- 
6(d)(1).  However,  if  the  value  of  a  pass 
provided  in  a  month  exceeds  the  dollar 
amount  specified  in  §  1.132-6(d)(l),  the 
full  value  of  the  benefit  provided  (not 
merely  the  amount  in  excess  of  the 
dollar  amount  specified  in  §  1.132- 
6(d)(1))  is  includible  in  gross  income. 

(c)  Parking.  The  working  condition 
fringe  rules  imder  section  132(d)  do  not 
apply  to  commuter  parking.  See 

§  1.132-5(a)(l).  However,  the  de 
minimis  fringe  rules  under  section 
132(e)  are  available  for  parking  provided 
to  individuals  who  are  partner*,  2- 
percent  shareholders,  or  independent 
contractors  that  qualifies  under  the  de 
minimis  rules.  See  §  1.132-6(a)  and  (b). 
The  following  example  illustrates  the 
principles  of  this  Q/A-24: 

Example,  (i)  Individual  G  is  a  partner  in 
partnership  P.  Individual  G  commutes  to  and 
from  G's  office  every  day  and  parks  free  of 
charge  in  P's  lot. 

(ii)  In  this  example,  the  value  of  the 
parking  is  not  excluded  under  section  132(0. 
but  may  be  excluded  under  section  132(e)  if 


the  parking  is  a  de  minimis  fringe  under 
§1.132-6. 

Robert  E.  VVenzel. 

Commissioner  of  Internal  Revenue. 
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Extension  of  Due  Date  for 
Electronically  Filed  Information 
Returns;  Limitation  of  Failure  To  Pay 
Penalty  for  Individuals  During  Period 
of  Installment  Agreement 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  implementing 
section  6071(b)  relating  to  the  extension 
of  the  due  date  for  certain  electronically 
filed  information  returns.  The 
regulations  also  provide  ndes  under 
section  6651(h)  relating  to  a  penalty 
reduction  for  certain  individuals  who 
have  agreed  with  the  IRS  to  make 
installment  payments  in  satisfaction  of 
their  tax  liability.  The  regulations 
relating  to  extension  of  filing  dates 
affect  payors  required  to  file  information 
returns  after  December  31,  1999.  The 
regulations  relating  to  penalty  reduction 
affect  individual  taxpayers  with 
installment  agreements  in  effect  during 
months  beginning  after  December  31, 
1999. 

DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  April  26.  2000. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-105279-99), 
room  5226.  Internal  Revenue  Service. 
POB  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
105279-99),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 

tax regs/reglist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations  relating  to 
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the  extension  of  due  dates,  Marilyn  E. 
Brookens,  (202)  622-4920;  concerning 
the  regulations  relating  to  penalty 
reductions,  Robert  B.  Taylor,  (202)  622- 
4940;  concerning  submissions  of 
comments,  Guy  Traynor,  (202)  622- 
7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
RegidatioDs,  Employment  Tax 
Regulations,  and  Procedure  and 
Administration  Regulations  (26  CFR 
Parts  1,  31,  and  301),  and  implements 
sections  6071(b)  and  6651(h),  which 
were  added  to  the  Internal  Revenue 
Code  (Code)  by  the  Internal  Revenue 
Service  Restructiuing  and  Reform  Act  of 
1998,  Pubhc  Law  105-206  (112  Stat. 
685,  724  (1998  Act)).  Section  6071(b) 
was  added  to  the  Code  by  section  2002 
of  the  1998  Act  and  extends  the  due 
date  for  information  returns  required  by 
chapter  61,  subchapter  A,  part  III, 
subparts  B  and  C  (sections  6041  through 
6053)  that  are  filed  electronically.  Under 
section  6071(b)  such  information 
returns  are  due  on  or  before  March  31 
of  the  year  following  the  calendeu'  year 
to  which  the  retm-ns  relate.  Section 
6071(b)  applies  to  information  returns 
required  to  be  filed  with  the  IRS  or  the 
Social  Security  Administration  after 
December  31, 1999. 

Section  6651(h)  was  added  to  the 
Code  by  section  3303  of  the  1998  Act 
and  provides  that,  for  individuals,  the 
failure  to  pay  penalty  is  reduced  from 
0.5  percent  per  month  to  0.25  percent 
per  month  during  the  period  an 
installment  agreement  under  section 
6159  is  in  effect  with  regard  to  a  timely 
filed  retxun.  Section  6651(h)  applies  to 
any  Federal  tax  liability  of  an  individual 
(including  a  liability  under  subtitle  C) 
and  is  effective  for  determining  the 
addition  to  tax  for  months  beginning 
after  December  31,  1999. 

1.  Proposed  Regulations  Implementing 
Section  6071(b) 

Sections  6041  through  6053  of  the 
Code  require  the  filing  of  information 
returns  that  report  income,  payments,  or 
gross  proceeds  resulting  from  certain 
transactions.  Under  current  law,  these 
retiuns  are  generally  due  to  the  IRS  or 
the  Social  Seciuity  Administration  by 
(1)  February  28  of  the  year  following  the 
calendar  year  to  which  the  returns  relate 
or  (2)  the  last  day  of  February  following 
the  calendar  year  to  which  the  returns 
relate.  Certain  retiu-ns,  however,  such  as 
those  required  by  section  60501  (relating 
to  cash  receipts  of  more  than  $10,000) 
are  due  on  a  date  other  than  February 
28  or  the  last  day  of  February.  The  due 


date  for  filing  information  retiuns  is  the 
same  whether  the  returns  are  filed  on 
paper,  electronically,  or  by  other  forms 
of  magnetic  media  (such  as  magnetic 
tape,  cartridges,  and  diskettes). 

As  an  incentive  to  filers  of 
information  returns  to  use  electronic 
filing,  section  6071(b)  extends  by  1 
month  the  due  date  for  certain 
information  returns  required  by  sections 
6041  through  6053  if  the  retxu-n  is  filed 
electronically.  H.R.  Conf.  Rep.  No.  599, 
105th  Cong.,  2nd  Sess.  235. 
Accordingly,  beginning  on  January  1 , 
2000,  information  retiuns  currently 
required  by  sections  6041  through  6053 
to  be  filed  by  February  28,  or  the  last 
day  of  February,  of  the  year  following 
the  calendar  year  to  which  the  returns 
relate  may  be  filed  electronically  as  late 
as  March  31  of  the  year  following  the 
calendar  year  to  which  the  returns 
relate.  The  information  returns  affected 
by  the  proposed  regulations  include  the 
Form  W-2  series,  Form  W-2G,  the  Form 
1098  series,  the  Form  1099  series,  and 
Form  8027.  Section  6071(b)  does  not 
affect  information  returns  required  to  be 
filed  on  or  before  a  date  other  than 
February  28  or  the  last  day  of  February. 
Section  6071(b)  also  does  not  affect 
information  returns  filed  on  paper  or  by 
means  of  magnetic  media  (such  as 
magnetic  tape,  cartridges  or  diskettes) 
other  than  electronic  filing. 

The  proposed  regulations  affect  only 
information  returns  for  which  a  due 
date  is  currently  prescribed  by 
regulation.  Section  6071(b)  also  applies 
to  other  information  returns  required 
under  sections  6041  through  6053  and 
extends  the  due  date  for  electronic  filing 
of  those  returns  in  cases  in  which  a  due 
date  of  February  28  or  the  last  day  of 
February  is  prescribed  by  form  or  other 
nonregulatory  guidance. 

The  proposed  regulations  also  remove 
references  to  two  obsolete  forms  (Form 
1099F  and  Form  1099L)  and  make 
ministerial  changes  to  the  phrasing  and 
forms  of  citation  used  in  various 
provisions. 

2.  Proposed  Regulations  Implementing 
Section  6651(h) 

Section  6651(a)(2)  imposes  a  penalty 
for  failure  to  pay  the  amount  shown  as 
tax  on  a  retiun  on  or  before  the  due  date 
prescribed  for  payment  of  such  tax  (with 
regard  to  extensions),  unless  it  is  shown 
that  such  failure  is  due  to  reasonable 
cause  and  not  due  to  willful  neglect. 
The  amoiuit  of  the  penalty  is  0.5  percent 
of  the  amount  of  such  tax  if  the  failure 
is  for  not  more  than  1  month,  with  an 
additional  0.5  percent  for  each 
additional  month  or  fraction  thereof 
during  which  such  failure  continues, 


not  exceeding  25  percent  in  the 
aggregate. 

Section  6651(a)(3)  imposes  a  penalty 
for  failure  to  pay  any  amount  in  respect 
of  any  tax  required  to  be  shown  on  a 
return,  which  is  not  so  shown,  within 
21  calendar  days  from  the  date  of  notice 
and  demand  therefor  (10  business  days 
if  the  amount  for  which  such  notice  and 
demand  is  made  equals  or  exceeds 
$100,000),  unless  it  is  shown  that  such 
failiu-e  is  due  to  reasonable  cause  and 
not  due  to  willful  neglect.  The  amount 
of  the  penalty  is  0.5  percent  of  the 
amount  of  tax  stated  in  the  notice  and 
demand  if  the  failure  is  for  not  more 
than  1  month,  with  an  additional  0.5 
percent  for  each  additional  month  or 
fraction  thereof  during  which  such 
failure  continues,  not  exceedin^S 
percent  in  the  aggregate.         ♦F 

Section  6651(h),  added  to  the  Code  by 
section  3303  of  the  1998  Act,  provides 
that  for  an  individual  who  enters  into  an 
installment  agreement  under  section 
6159  with  regard  to  a  timely  filed 
retiuTi,  the  failure  to  pay  penalties  will 
be  reduced  from  0.5  percent  to  0.25 
percent  during  the  period  of  the 
installment  agreement.  This  provision 
was  added  to  the  Code  because  Congress 
believed  that  it  was  "inappropriate  to 
apply  the  full  penalty  for  failure  to  pay 
taxes  to  taxpayers  who  are  in  fact  paying 
their  taxes  through  an  installment 
agreement."  H.R.  Rep.  No.  364,  105th 
Cong.,  1st  Sess.  81;  S.  Rep.  No.  174, 
105th  Cong..  2nd  Sess.  63.  This 
provision  is  effective  for  purposes  of 
determining  additions  to  tax  for  months 
beginning  after  December  31,  1999. 

Accordingly,  for  an  individual  who 
enters  into  an  installment  agreement 
imder  section  6159  with  regard  to  a 
timely  filed  return,  the  proposed 
regulations  provide  that  the  failure  to 
pay  penalties  under  section  6651(a)(2) 
and  (3)  will  be  reduced  bom  0.5  percent 
per  month  to  0.25  percent  per  month 
during  the  period  of  the  installment 
agreement. 

Proposed  Effective  Date 

The  provisions  of  these  regulations 
under  section  6071(b)  are  proposed  to 
be  applicable  for  returns  required  to  be 
filed  after  December  31,  1999.  The 
provisions  of  these  regulations  under 
section  6651(h)  are  proposed  to  be 
applicable  for  determining  the  addition 
to  tax  for  months  beginning  after 
December  31,  1999. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
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has  also  been  <  etermined  that  section 
553(b)  of  the  A  dministrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6)  is  r  ot  required.  Piusuant  to 
section  7805(f  of  the  Code,  this  notice 
of  proposed  n.  lemaking  will  be 
submitted  to  i  le  Chief  Counsel  for 
Advocacy  of  tie  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  ani  I  Requests  for  a  Public 
Hearing 


find 


Before  these 
adopted  as 
consideration 
written  (a  si; 


gced  I 


proposed  regulations  are 

regulations, 
will  be  given  to  any 
original  and  eight  (8) 
ledtronic  comments  that  are 
ly  to  the  IRS.  The  IRS 
Department  request 
the  clarity  of  the  proposed 
they  can  be  made  easier 
All  comments  will  be 
p  ublic  inspection  and 
ic  hearing  maybe 
requested  by  any  person 
supmits  conunents.  If  a 
is  scheduled,  notice  of 
and  place  for  the  hearing 
published  in  the  Federal 


copies)  or  e 
submitted  timp 
and  Treasury 
conunents  on 
rules  and  how 
to  imderstand 
available  for 
copying.  A 
scheduled  if 
that  timely 
public  hearin 
the  date,  time 
will  be 
Register 

Drafting  Info^ation 


publ 


unc  er 


The  princi 
regulations  re 
due  dates 
Marilyn  E 
Chief  Counse 
Accounting) 
regulations 
the  penalty 
Robert  B.  Tay 
Chief  Counse 
Accounting), 
from  die  IRS 
participated 


(al 


List  of  Subjec  ts 


26  CFR  Part  i 


I  taxss 


Income 
recordkeepin  i 

26  CFR  Part  i  1 


Employme  it  taxes 


26  CFR  Part  ■  m 


Employme  it 
Excise  taxes. 
Penalties,  Reborting 
requirements . 


author  of  the 
ating  to  the  extension  of 
section  6071(b)  is 
Brbokens,  Office  of  Assistant 
(Income  Tax  & 
The  principal  author  of  the 
g  to  the  reduction  in 
section  6651(h)  is 
or.  Office  of  Assistant 
(Income  Tax  & 
rlowever,  other  personnel 
ind  Treasury  Department 
their  development. 


iti 


;,  Reporting  and 
requirements. 


taxes.  Estate  taxes. 
Gift  taxes,  Income  taxes, 
and  recordkeeping 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  31,  and 
301  are  proposed  to  be  amended  as 
follows: 

PART  1— NCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  In  §  1.6041-2,  paragraph 
(a)(3)(ii)  is  revised  to  read  as  follows: 

§1.6041-2    Return  of  information  as  to 
payments  to  employees. 

(a)*  *   *        I 

(3)*  *  * 

(ii)  Exception.  In  a  case  where  an 
employer  is  not  required  to  file  Forms 
W-3  and  W-2  under  §3 1.60 11  (a)-4  or 
31.6011(a)-5  of  this  chapter,  returns  on 
Forms  W-3  and  W-2  required  under 
this  paragraph  for  any  calendar  year 
shall  be  filed  on  or  before  February  28 
(March  31  if  filed  electronically)  of  the 
following  year. 
***** 

Par.  3.  In  §  1.6041-6.  the  first 
sentence  is  revised  to  read  as  follows: 

§  1 .6041  -6    Returns  made  on  Forms  1 096 
and  1099  under  section  6041;  contents  and 
time  and  place  for  filing. 

Returns  made  under  section  6041  on 
Forms  1096  and  1099  for  any  calendar 
year  shall  be  filed  on  or  before  February 
28  (March  31  if  filed  electronically)  of 
the  following  year  with  any  of  the 
Internal  Revenue  Service  Centers,  the 
addresses  of  which  are  listed  in  the 
instructions  for  such  forms.  *  *  * 

Par.  4.  In  §  1.6042-2.  the  first 
sentence  of  paragraph  (c)  is  revised  to 
read  as  follows: 

§  1 .6042-2    Returns  of  information  as  to 
dividends  paid  in  calendar  years  after  1962. 

***** 

(c)  Time  and  place  for  filing.  The 
returns  required  under  this  section  for 
any  calendar  year  shall  be  filed  after 
September  30  of  such  year,  but  not 
before  the  payer's  final  payment  for  the 
year,  and  on  or  before  February  28 
(March  31  if  filed  electronically)  of  the 
following  year  with  any  of  the  Internal 
Revenue  Service  Centers,  the  addresses 
of  which  are  listed  in  the  instructions 
for  Form  109G.*   *   * 
***** 

Par.  5.  In  §  1.6043-2.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 .6043-2    Return  of  information 
respecting  distributions  in  liquidation. 

(a)  Unless  the  distribution  is  one  in 
respect  of  which  information  is  required 


to  be  filed  pursuant  to  §  1.332-6(b}, 
§  1.368-3(a).  or  1.1081-11,  every 
corporation  making  emy  distribution  of 
$600  or  more  during  a  calendar  year  to 
any  shareholder  in  liquidation  of  the 
whole  or  any  part  of  its  capital  stock 
shall  file  a  return  of  information  on 
Forms  1096  and  1099,  giving  all  the 
information  required  by  such  form  and 
by  the  regulations  in  this  part.  A 
separate  Form  1099  must  be  prepared 
for  each  shareholder  to  whom  such 
distribution  was  made,  showing  the 
name  and  address  of  such  shareholder, 
the  number  and  class  of  shares  owned 
by  him  in  liquidation  of  which  such 
distribution  was  made,  and  the  total 
amount  distributed  to  him  on  each  class 
of  stock.  If  the  amount  distributed  to 
such  shareholder  on  any  class  of  stock 
consisted  in  whole  or  in  part  of  property 
other  than  money,  the  return  on  such 
form  shall  in  addition  show  the  amount 
of  money  distributed,  if  any.  and  shall 
list  separately  each  class  of  property 
other  than  money  distributed,  giving  a 
description  of  the  property  in  each  such 
class  and  a  statement  of  its  fair  market 
value  at  the  time  of  the  distribution. 
Such  forms,  accompanied  by  transmittal 
Form  1096  showing  the  number  of 
Forms  1099  filed  therewith,  shall  be 
filed  on  or  before  February  28  (March  31 
if  filed  electronically)  of  the  year 
following  the  calendar  year  in  which 
such  distribution  was  made  with  any  of 
the  Internal  Revenue  Service  Centers, 
the  addresses  of  which  are  listed  in  the 
instructions  for  Form  1096. 
***** 

Par.  6.  In  §  1.6044-2,  the  first 
sentence  of  paragraph  (d)  is  revised  to 
read  as  follows: 

§  1 .6044-2    Returns  of  information  as  to 
payments  of  patronage  dividends  with 
respect  to  patronage  occurring  in  taxable 
years  beginning  after  1962. 

***** 

(d)  TiTTie  and  place  for  filing.  The 
return  required  under  this  section  on 
Forms  1096  and  1099  for  any  calendar 
year  shall  be  filed  after  September  30  of 
such  year,  but  not  before  the  payer's 
final  payment  for  the  year,  and  on  or 
before  February  28  (March  31  if  filed 
electronically)  of  the  following  year, 
with  any  of  die  Internal  Revenue 
Service  Centers,  the  addresses  of  which 
are  listed  in  the  instructions  for  such 
forms.  *  *  * 
***** 

Par.  7.  Section  §  1.6045-1  is  amended 
by  adding  peiragraph  (r)  to  read  as 
follows: 

§  1 .6045-1     Return.}  of  information  of 
brokers  and  barter  exchanges. 
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(r)  Electronic  filing.  Notwithstanding 
the  time  prescribed  for  filing  in 
paragraph  (j)  of  this  section,  Forms  1096 
and  1099  required  under  this  section  for 
reporting  periods  ending  during  a 
calendar  year  shall,  if  fded 
electronically,  be  filed  after  the  last 
calendar  day  of  the  reporting  period 
elected  by  the  broker  or  barter  exchange 
and  on  or  before  March  31  of  the 
following  calendar  year. 

Par.  8.  In  §  1.6045-2,  paragraph  (g)(3) 
is  revised  to  read  as  follows: 

§  1 .6045-2    Furnishing  statement  required 
with  respect  to  certain  substitute  payments. 


Par.  11,  Section  1.6049-^  is  amended 


(g)*  *  * 

(3)  Time  and  place  of  filing.  The 
retiuTis  required  under  this  paragraph 
(g)  for  any  calendar  year  shsdl  be  filed 
after  September  30  of  such  year,  but  not 
before  the  final  substitute  payment  for 
the  year  is  received  by  the  broker,  and 
on  or  before  February  28  (March  31  if 
filed  electronically)  of  the  following 
year  with  any  of  the  Internal  Revenue 
Service  Centers,  the  addresses  of  which 
are  listed  in  the  instructions  for  Form 
1096. 
***** 

Par.  9,  In  §  1.6045-4,  the  first 
sentence  of  paragraph  (j)  is  revised  to 
read  as  follows: 

§  1 .6045-4    Information  reporting  on  real 
estate  transactions  with  dates  of  closing  on 
or  after  January  1, 1991. 

***** 

(j)  Time  and  place  for  filing.  A 
reporting  person  shall  file  the 
information  returns  required  by  this 
section  with  respect  to  a  real  estate 
transaction  after  December  31  of  the 
calendar  year  that  includes  the  date  of 
closing  (as  determined  under  paragraph 
(h)(2)(ii)  of  this  section)  and  on  or  before 
February  28  (March  31  if  filed 
electronically)  of  the  following  calendar 
year.  *   *   * 
***** 

Par.  10.  In  §  1.6047-1,  the  first 
sentence  of  paragraph  (a)(6)  is  revised  to 
read  as  follows: 

§  1 .6047-1  Information  to  be  furnished 
With  regard  to  employee  retirement  plan 
covering  an  owner-employee. 

(a)  *   *   * 

(6)  Time  and  place  for  filing.  The 
return  required  under  this  section  for 
any  calendar  year  shall  be  filed  after  the 
close  of  that  year  and  on  or  before 
February  28  (March  31  if  filed 
electronically)  of  the  following  year 
with  any  of  die  Internal  Revenue 
Service  Centers,  the  addresses  of  which 
are  listed  in  the  instructions  for  Form 
1096.  *   *   * 


by: 

1.  Revising  the  first  sentence  of 
paragraph  (g)(1). 

2.  Revising  the  first  sentence  of 
paragraph  (g)(2). 

The  revisions  read  as  follows: 

§  1 .6049-4    Return  of  information  as  to 
interest  paid  and  original  issue  discount 
includible  in  gross  income  after  December 
31,1982. 

***** 

(g)  *   *   *  (1)  Annual  return.  Except  as 
provided  in  paragraph  (g)(2)  of  this 
section,  the  returns  required  under  this 
section  for  any  calendar  year  for  the 
payment  of  interest  shall  be  filed  after 
September  30  of  such  year,  but  not 
before  the  payor's  final  payment  to  the 
payee  for  the  year,  and  on  or  before 
February  28  (March  31  if  filed 

electronically)  of  the  following  year. 

*   *   *  .  • 

(2)  Transactional  return.  In  the  case  of 
a  return  under  paragraph  (e)  of  this 
section,  relating  to  returns  on  a 
transactional  basis,  such  return  shall  be 
filed  at  any  time  but  in  no  event  later 
than  February  28  (March  31  if  filed 
electronically)  of  the  year  following  the 
calendar  year  in  which  the  interest  was 
paid.  *  *  * 
***** 

Par.  12.  In  §  1.6049-7,  the  first 
sentence  of  paragraph  (b)(2)(iv)  is 
revised  to  read  as  follows: 

§  1 .6049-7    ftetums  of  information  with 
respect  to  REMIC  regular  interests  and 
collateralized  debt  obligations. 

***** 

(b)*  *  * 

(2)*  *   * 

(iv)  Time  and  place  for  filing  a  return 
with  respect  to  amounts  includible  as 
interest.  The  returns  required  under 
paragraph  (b)(2)  of  this  section  for  any 
calendar  year  must  be  filed  after 
September  30  of  that  year,  but  not  before 
the  payor's  final  payment  to  the  payee 
for  the  year,  and  on  or  before  February 
28  (March  31  if  filed  electronically)  of 
the  following  year.  *  *  * 
***** 

Par.  13.  In  §  1.6050A-1,  paragraph  (b) 
is  revised  to  read  as  follows: 

§  1 .6050A-1    Reporting  requirements  of 
certain  fishing  boat  operators. 

***** 

(b)  Time  and  place  for  filing.  Returns 
required  to  be  made  under  this  section 
on  Form  1099-MISC  shall  be  filed  with 
the  Internal  Revenue  Service  Center, 
designated  in  the  instructions  for  Form 
1099-MISC,  on  or  before  February  28 
(March  31  if  filed  electronically)  of  the 
year  following  the  calendar  year  in 


which  the  relevant  services  were 
performed. 

***** 

Par.  14.  In  §  1.6050D-1,  paragraph  (b) 
is  revised  to  read  as  follows: 

S 1 .6050D-1     Information  returns  relating  to 
energy  grants  and  financing. 

***** 

(b)  Time  and  place  for  filing.  Returns 
required  to  be  made  under  this  section 
shall  be  filed  with  the  Internal  Revenue 
Service  Center  designated  in  the 
instructions  for  Form  6497  or  1099-G  on 
or  before  the  last  day  of  February 
(March  31  if  filed  electronically)  of  the 
year  following  the  calendar  year  for 
which  the  return  is  made. 

Par.  15.  In  §  1.6050E-1.  the  first 
sentence  of  paragraph  (h)  is  revised  to 
read  as  follows: 

§  1 .6050E-1    Fteporting  of  State  and  local 
ir>come  tax  refunds. 

***** 

(h)  Time  and  place  for  filing.  The 
returns  required  under  this  section  for 
any  calendar  year  shall  be  filed  after 
September  30  of  that  calendar  year,  but 
not  before  the  refund  officer's  final 
payment  (or  allowance  of  credit  or 
offset)  for  the  year,  and  on  or  before 
February  28  (March  31  if  filed 
electronically)  of  the  following  year. 


Par.  16.  In  §  1.6050H-2,  the  first  and 
second  sentences  of  paragraph  (a)(4)  are 
revised  to  read  as  follows: 

§  1 .6050H-2    Time,  form,  and  ntanner  of 
reporting  interest  received  on  qualified 
mortgage. 

(a)*  *  * 

(4)  Time  and  place  for  filing  return. 
An  interest  recipient  must  file  a  return 
required  by  paragraph  (a)  of  this  section 
on  or  before  February  28  (March  31  if 
filed  electronically)  of  the  year 
following  the  calendar  year  for  which  it 
receives  the  mortgage  interest.  If  no 
interest  is  required  to  be  reported  for  the 
calendar  year,  but  a  reimbursement  of 
interest  on  a  qualified  mortgage  is 
required  to  be  reported  for  the  calendar 
year,  then  a  return  required  by 
paragraph  (a)  of  this  section  must  be 
filed  on  or  before  February  28  (March  31 
if  filed  electronically)  of  the  year 
following  thp  calendar  year  in  which  the 
reimbursement  was  made.  *  *  * 
***** 

Par.  17.  In  §  1.6050J-1T,  A-33  is 
revised  to  read  as  follows: 

§  1 .6050J-1 T    Questions  and  answers 
concerning  information  returns  relating  to 
foreclosures  and  at>andonments  of  security 
(temporary). 
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A-33:  The  re  turn  or  returas  must  be 
filed  on  or  before  February  28  (March  31 
if  filed  electroiiically)  of  the  year 
following  the  c  alendar  year  in  which  the 
acquisition  of  i  in  interest  in  the  property 
occurs  or  in  wl  lich  the  lender  knows  or 
has  reason  to  k  now  of  the  abandonment 
of  the  propertj . 


Par.  18.  In  § 

(a)(4)(i)  is 


1 .  6050P-1 ,  paragraph 
revised  to  read  as  follows: 


§  1 .6050P-1  Information  reporting  for 
discharges  of  Iridebtadnsss  by  certain 
financial  antitief. 

(a)*   *   * 

(4)  *   *  *  (i)  /n  general.  Except  as 
provided  in  paragraph  (a){4)(ii)  of  this 
section,  retuni  required  by  this  section 
must  be  filed  with  the  Internal  Revenue 
Service  office  designated  in  the 
instructions  fc  r  Form  1099-C  on  or 
before  February  28  (March  31  if  filed 
electronically]  of  the  year  following  the 
calendar  year  jn  which  the  identifiable 
event  occurs. 


Par.  19.  In 

(b){l)(ii)  is 


1.6052-1,  paragraph 
to  read  as  follows: 


revised 


§  1 .6052-1    Inflation  returns  regarding 
payment  of  wages  in  ttM  form  of  group-term 
life  insurance. 

*        *        «    I     •        * 

(b)*  *  Mip*  *  * 

(ii)  Exceptidn.  In  a  case  where  an 
employer  is  not  required  to  file  Forms 
W-3  and  W-2  under  §  31.6011{a>-4  or 
§31. 6011(a)-;  of  this  chapter,  returns 
on  Forms  W-:  I  and  W-2  required  under 
paragraph  (a)  of  this  section  for  any 
calendar  year  shall  be  filed  on  or  before 
February  28  (March  31  if  filed 
electronicallyj  of  the  following  year. 


which  the  payment  of  winnings  is 
made.  *   *   * 

***** 

Par.  22.  In  §  31.6053-3,  the  first 
sentence  of  paragraph  (a)(4)  is  revised  to 
read  as  follows: 

§  31 .6053-3    Reporting  by  certain  large 
food  or  beverage  establishments  with 
respect  to  tips. 

(a)*  *  * 

(4)  Time  and  place  for  filing.  The 
information  return  required  by  this 
paragraph  shall  be  filed  on  or  before  the 
last  day  of  February  (March  31  if  filed 
electronically)  of  the  year  following  the 
calendar  year  for  which  the  return  is 
made  with  the  Internal  Revenue  Service 
Center  specified  by  the  Form  8027  or  its 
instructions.  *  *   * 
***** 

Par.  23.  In  §  31.6071(a)-l,  paragraph 
(a)(3)(i)  is  revised  to  read  as  follows: 

§  31 .6071  (a>-1    Time  for  filing  returns  and 
other  documents. 

(a)*   *   * 

(3)  *  *   *  (i)  General  rule.  Each 
information  return  in  respect  of  wages 
as  defined  in  the  Federal  Insurance 
Contributions  Act  or  of  income  tax 
withheld  from  wages  which  is  required 
to  be  made  under  §  31.6051-2  shall  be 
filed  on  or  before  the  last  day  of 
February  (March  31  if  filed 
electronically)  of  the  year  following  the 
calendar  year  for  which  it  is  made, 
except  that,  if  a  tax  retimi  imder 
§  31.601l(a)-5(a)  is  filed  as  a  final 
retiun  for  a  period  ending  prior  to 
December  31,  the  information  statement 
shall  be  filed  on  or  before  the  last  day 
of  the  second  calendar  month  following 
the  period  for  which  the  tax  retiun  is 
filed. 


PART  31- 


lOYMENT  TAXES 


Par.  20.  Th )  authority  citation  for  part 
31  continues  ;o  read  in  part  as  follows: 

Authority:  2(  U.S.C.  7805  *   *   * 

Par.  21.  In  1 31.3402(q)-l,  the  first 
sentence  of  p  iragraph  (f)(1)  is  revised  to 
read  as  foUov  s: 

§  31 .3402(q)-1    Extension  of  withholding  to 
certain  gamt>li|tg  winnings. 

***** 

(f)  *  *   *  (1 )  /n  general.  Every  person 
making  payn  ent  of  winnings  for  which 
a  statement  ii ;  required  under  paragraph 
(e)  of  this  sec  tion  shall  file  a  rettim  on 
Form  W-2G '  vith  the  Internal  Revenue 
Service  Cent(  t  serving  the  district  in 
which  is  loca  ted  the  principal  place  of 
business  of  tile  person  making  the 
return  on  or  »efore  February  28  (March 
31  if  filed  el«  ctronically)  of  the  calendar 
year  foUowit  g  the  calendar  year  in 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  24.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *   * 

Par.  25.  Section  301.6651-1  is 
amended  by: 

1.  Revising  the  last  sentence  in 

paragraph  (a)(2). 

2.  Revising  the  second  sentence  in 
paragraph  (a)(3). 

3.  Adding  paragraph  (a)(4). 

The  revisions  and  additions  read  as 
follows: 

§  301 .6651-1     Failure  to  file  tax  return  or  to 
pay  tax. 

(a)*   *   * 

(2)  *   *  *  Except  as  provided  in 
paragraph  (a)(4)  of  this  section,  the 
amount  to  be  added  to  the  tax  is  0.5 


percent  of  the  amount  of  tax  shown  on 
the  return  if  the  failure  is  for  not  more 
than  1  month,  with  an  additional  0.5 
percent  for  each  additional  month  or 
fraction  thereof  during  which  the  failure 
continues,  but  not  to  exceed  25  percent 
in  the  aggregate. 

(3)  *   *   *  Except  as  provided  in 
paragraph  (a)(4)  of  this  section,  the 
amount  to  be  added  to  the  tax  is  0.5 
percent  of  the  amoimt  stated  in  the 
notice  and  demand  if  the  failure  is  for 
not  more  than  1  month,  with  an 
additional  0.5  percent  for  each 
additional  month  or  fraction  thereof 
during  which  the  failure  continues,  but 
not  to  exceed  25  percent  in  the 
aggregate.  *  *   * 

(4)  Reduction  of  failure  to  pay  penalty 
during  the  period  an  installment 
agreement  is  in  effect— (i)  In  general.  In 
the  case  of  a  return  filed  by  an 
individual  on  or  before  the  due  date  for 
the  return  (including  extensions) — 

(A)  The  amount  added  to  tax  for  a 
month  or  fraction  thereof  is  determined 
by  substituting  0.25  percent  for  0.5 
percent  under  paragraph  (a)(2)  of  this 
section  if  at  any  time  diuing  the  month 
an  installment  agreement  under  section 
6159  is  in  effect  for  the  payment  of  such 
tax;  and 

(B)  The  amount  added  to  tax  for  a 
month  or  fraction  thereof  is  determined 
by  substituting  0.25  percent  for  0.5 
percent  under  paragraph  (a)(3)  of  this 
section  if  at  any  time  during  the  month 
an  installment  agreement  under  section 
6159  is  in  effect  for  the  pa3mient  of  such 
tax. 

(ii)  Effective  date.  This  paragraph 
(a)(4)  applies  for  purposes  of 
determining  additions  to  tax  for  months 
beginning  after  December  31, 1999. 
***** 

Robert  E.  Wenzel. 

Deputy  Commissioner  Internal  Revenue. 

|FR  Doc.  00-1898  Filed  1-2&-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-67,  MM  Docltet  No.  00-7.  RM-9799] 

Radio  Broadcasting  Services;  Alva,  OK 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule.    

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Wing- 
&-a-Prayer  Broadcasting  Company 
seeking  the  allotment  of  Channel  296C3 
to  Alva,  OK,  as  the  community's  foiuth 
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local  FM  service.  Channel  296C3  can  be 
allotted  to  Alva  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  36-48-06  North  Latitude 
and  98-40-00  West  Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  March  6,  2000,  and  reply 
comments  on  or  before  March  21,  2000. 

ADDRESSES:  Federal  Commimications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Bryce  S. 
Kennedy,  One  Grand  Center,  Mezzanine 
Suite,  Enid,  OK  73701  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Biureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-7,  adopted  January  5,  2000,  and 
released  January  14,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  dining 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piuchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediu'es  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bbreau. 

(FR  Doc.  00-1929  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION. 

47  CFR  Part  73 

[DA  00-€8;MM  Docket  No.  00-8;  RM-9788) 

Radio  Broadcasting  Services;  Spencer 
and  Webster,  MA. 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  Petition  for  Rule  Making 
filed  on  behalf  of  Montachusett 
Broadcasting.  Inc.,  licensee  of  Station 
WORC-FM,  Channel  255A,  Spencer, 
Massachusetts,  proposing  the 
reallotment  of  Channel  255A  from 
Spencer  to  Webster,  Massachusetts,  and 
the  modification  of  the  Station  WORC- 
FM  license  to  specify  Webster  as  the 
community  of  license.  Coordinates  for 
this  proposal  are  42-02-10  and  71-59- 
23. 

DATES:  Comments  must  be  filed  on  or 
before  March  8,  2000,  and  reply 
comments  on  or  before  March  23,  2000. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC,  20554.  In  addition  to 
filing  conunents  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows: 
Erwin  G.  Krasnow,  c/o  Vemer,  Liipert, 

Bemhard,  McPherson  and  Hand  901, 

15th  Street,  NW,  Suite  700, 

Washington.  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau  (202) 
418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  00-8  ,  adopted  January  5,  2000,  and 
released  January  14,  2000.  The  full  text 
of  this  Commission  action  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  at  Portals 
II,  CY-A257,  445  12th  Street,  SW, 
Washington,  D.C.  The  complete  text  of 
this  action  may  also  be  piuchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  1231  20th  Street. 
Washington,  D.C.  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 


one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-1928  Filed  1-26-00:  8:45  am) 
BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 

[DA  No.  00-79,  MM  Doclcet  No.  00-9,  RM- 
9526] 

Radio  Broadcasting  Services; 
Beaumont  and  Dayton,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  KXTJ 
License,  Inc.  requesting  the  readlotment 
of  Channel  300C  fttjm  Beaumont,  Texas, 
to  Dayton,  Texas,  and  modification  of 
the  license  for  Station  KXTJ(FM)  to 
specify  Dayton,  Texas,  as  the 
commimity  of  license.  The  coordinates 
for  Channel  300C  at  Dayton  are  30-00- 
56  and  94-31-37.  In  accordance  with 
Section  1.420{i)  of  the  Commission's 
Rules,  we  shall  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  300C  at  Dayton. 
DATES:  Comments  must  be  filed  on  or 
before  March  6,  2000,  and  reply 
comments  on  or  before  March  21,  2000, 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  S.W., 
Washington,  D.C.  20554.  to  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows: 
Lawrence  Roberts,  Mary  L.  Plantamura, 
Davis  Wright  Tremaine  LLP,  1500  K 
Street,  N.W.,  Suite  450.  Washington, 
DC.  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-9,  adopted  January  12,  2000,  and 
released  January  14,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
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normal  busin«  ss  hours  in  the 
Commission's!  Reference  Center, 
Washington,  DC.  The  complete  text  of 
this  decision  i  lay  also  be  purchased 
from  the  Com  nission's  copy 
contractors,  Ii  temational  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington.  I>C.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805.  Provisions  of 
the  Regulator!  Flexibility  Act  of  1980 
do  not  apply  to  this  proceeding. 
Members  of  tl  e  public  should  note  that 


from  the  time  a  Notice  of  Proposed  Rule 
Making  is  issued  until  the  matter  is  no 
longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  00-1927  Filed  1-26-00;  8:45  am] 
BiUJNO  CODE  S712-01-U 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examptes  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  S«rviM 

Public  Notice  of  Conupent  Period  for 
Proposed  Yields  for  Revision  of  the 
"Food  Buying  Guide  tor  Ciiild  Nutrition 
Programs";  Correction 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice;  correction. 


SUMMARY:  This  document  corrects  dates 
in  the  Notice  published  in  the  Federal 
Register  January  5,  2000,  regarding 
Comment  Period  for  Proposed  Yields  for 
Revision  of  the  "Food  Buying  Guide  for 
Child  Nutrition  Programs".  This 
correction  revises  an  incorrect  comment 
date. 

DATES:  Comments  must  be  received  on 
or  before  April  15,  2000  to  be  assured 
of  consideration. 

ADDRESSES:  Address  comments  on 
proposed  yields  or  yield  research  on 
specific  items  to  Lori  French,  Chief, 
Nutrition  Promotion  and  Training 
Branch,  Child  Nutrition  Division,  Food 
and  Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Room  1004,  Alexandria, 
Virginia  22302 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Fabina,  703-305-2621. 
SUPPLEMENTARY  INFORMATION:  The  Food 
and  Nutrition  Service  published  a 
Notice  in  the  Federal  Register  (65  FR 
436)  on  January  5,  2000.  This  Notice 
contains  an  incorrect  date.  This 
correction  revises  that  date. 

Correction 

In  the  Notice  FR  document  00-204, 
beginning  on  page  436,  in  the  issue  of 
Wednesday,  January  5,  2000,  make  the 
following  corrections:  On  page  436  in 
the  first  colmnn,  under  the  DATES 
heading  the  statement  is  corrected  to 
read  "Comments  must  be  received  on  or 
before  April  15,  2000  to  be  assured  of 
consideration."  On  page  437,  in  the 
second  colimm,  the  fourth  full  sentence 


is  corrected  of  read  "Written  comments 
should  be  sent  to  FNS  at  the  address  in 
the  ADDRESSES  section  of  this  Notice  by 
April  15,  2000." 

Dated:  January  14,  2000. 
Samuel  Chambers,  Jr., 

Administrator,  Food  and  Nutrition  Service. 
(FR  Doc.  00-1968  Filed  1-26-00;  8:45  am] 

BiLUNGCOOE  3410-30-M 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Klamath  Provincial 
Advisory  Committee  will  meet  on 
February  3,  2000,  at  the  Shasta-Trinity 
National  Forest  Conference  Room,  2400 
Washington  Avenue,  Redding, 
Qdifomia.  The  meeting  will  start  at  8:00 
A.M.  and  will  adjourn  at  5:00  P.M. 
Agenda  items  for  the  meeting  include: 
(1)  Provincial  Advisory  Committee  and 
Provincial  Interagency  Executive 
Committee  Effectiveness,  with 
discussions  on  roles/responsibilities, 
issue  development,  decisionmaking, 
and  interaction  processes;  and  (2)  Public 
Comment  Periods.  All  Provincial 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Hendryx,  USDA,  Klamath 
National  Forest,  11263  N.  Hwy  3,  Fort 
Jones,  California  96032;  telephone  530- 
468-1281  (voice),  TDD  530-468-2783. 

Dated:  January  21,  2000. 
Margaret  J.  BelaiMl, 
Forest  Supervisor. 

[FR  Doc.  00-1921  Filed  1-26-00;  8:45  am] 
BHJJNG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service, 

Olympic  Provincial  Meregency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


summary:  The  Olympic  PIEC  Advisory 
Committee  will  meet  on  February  18, 
2000.  The  meeting  will  be  held  at  the 
Jamestown  S'Klallam  Tribal  Center's 
conference  room,  1033  Oly  Blyn 
Highway,  Sequim,  Washington.  The 
meeting  will  begin  at  10:00  AM  and  end 
at  approximately  3:00  PM.  Agenda 
topics  are:  (1)  Road  Management 
Strategy  for  the  Olympic  National  Forest 
(a  proposed  strategy  for  review  and 
advice);  (2)  Northwest  Forest  Plan 
Implementation  Monitoring  Report;  (3) 
Open  forum;  and  (4)  Public  comments. 
All  Olympic  Province  Advisory 
Committee  Meetings  are  ojjen  to  the 
public.  Interested  citizens  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Ken  Eldredge,  Province  Liaison, 
USDA,  Olympic  National  Forest 
Headquarters,  1835  Black  Lake  Blvd. 
Olympia,  WA  98512-5623,  (360)  956- 
2323  or  Dale  Hom,  Forest  Supervisor,  at 
(360)  956-2301. 

Dated:  January  19,  2000. 

Luis  Santoyo, 

Acting  Forest  Supervisor,  Olympic  National 
Forest. 

(FR  Doc.  00-1975  Filed  1-26-00;  8:45  am] 

BIUJNG  COOE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Census  2000  Test  Program 
Supplement 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  27,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5027,  14th  and 
Constitution  Avenue,  NW,  Washington, 
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via 


DC  20230  (or 
LEngelme@do( 

FOR  FURTHER 

Requests  for  a 
copies  of  the  i 
instrunient(s) 
be  directed  to 
the  Census 
Washington 
SUfFLEMENTARhr 
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the  Internet  at 
gov). 
INFORMATION  CONTACT: 

itional  information  or 
.1  [formation  collection 
J  iid  instructions  should 
Ceith  Bennett.  Bureau  of 
RciomBHll4-2. 

20233;  (301)  457-4173. 

INFORMATION! 


EC 


I.  Abstract 

The  Census  Jureau  plans  to  test 
several  methodologies,  techniques,  and 
strategies  duriig  Census  2000.  It  is 
important  to  e  tamine  innovative  ideas 
in  the  environ  ment  for  which  they  are 
intended  to  ac  curately  measure 
effectiveness  and  feasibility.  The  Census 
Bureau  received  Office  of  Management 
and  Budget  (C  MB)  approval  to  conduct 
four  separate  1  ests  which  are 
collectively  referred  to  as  The  Census 
2000  Test  Program.  They  are  the 
Alternative  Qi  lestionnaire  Experiment 
in  2000  (AQE  :000),  the  Administrative 
Records  Censi  is  Experiment  in  2000 
(AREX2000).  the  Social  Security 
Number  [SSN  .  Privacy  Attitudes,  and 
Notification  (I  ;PAN)  experiment,  and 
the  Response  Viode  and  Incentive 
Experiment  (I  MIE).  We  plan  to  add 
supplemental  collections  to  two  of  these 
tests. 
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will 


Usage  Survey 

will  determine  what  effect 
of  different  response 
mbi^ed  with  an  incentive  have 
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Sample  households  will 
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(Ci^TI)  with  a  live  operator, 
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conduct  phone  interviews 
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i  avited  to  respond  via  the 
who  chose  to  respond  by 
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i  ind  ascertain  whether  an 
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I  hey  did  not  have  access  to 
we  will  ask  if  they  would 
pom  led  if  they  had  access.  For 


those  who  received  the  incentive,  we 
will  ask  whether  they  had  access  to  the 
Internet.  If  they  had  no  access  they  too 
will  be  asked  whether  they  would  have 
responded  if  they  had  access.  If  they 
had  access,  we  will  ask  why  they  did 
not  use  the  Internet.  In  addition,  this 
panel  will  be  asked  a  subset  of  questions 
about  the  incentive  calling  card  they 
received.  The  interview  will  determine 
whether  the  respondents  were  aware  of 
the  incentive.  We  will  ask  those  who 
were  aware  of  the  incentive  why  they 
did  not  take  the  offer,  whether  a  larger 
incentive  might  have  elicited  a 
response,  and  whether  they  realized  that 
the  incentive  was  made  operative  only 
with  the  Internet  response. 

AQE2000  Residence  Rules  Reinterview 
The  AQE2000  will  test  effectiveness 
of  cin  alternative  presentation  format  of 
residence  rules  in  the  decennial  census. 
An  accurate  and  complete  count  in 
Census  2000  requires  that  all  people 
should  be  enumerated  once  and  only 
once  and  in  the  correct  location.         ' 
Respondents  make  the  determination  of 
who  is  counted  as  residing  within  their 
homes  and  include  these  people  on 
their  census  form.  The  appropriateness 
of  these  assignments  is  associated  with 
the  effectiveness  and  clarity  of  the 
census  residence  instructions  that 
provide  the  respondent  with  guidelines 
about  who  should  be  included  on  the 
census  form  and  who  should  be 
excluded. 

We  plan  to  reinterview  a  sub  sample 
of  the  AQE2000  sample  households  that 
returned  the  experimental  (alternate 
version  of  the  presentation  format)  an*d 
control  (current  versions  of  the 
presentation  format)  short-forms  and 
provided  telephone  contact  information. 
The  reinterview  will  be  conducted  by 
telephone  with  the  person  in  the 
household  who  signed  the  census  form. 
The  purpose  of  this  reinterview  is  to  test 
the  effectiveness  of  the  different 
presentation  formats  identified  in  the 
AQE2000.  Topics  addressed  in  the 
reinterview  include  listing  of  all 
household  members  (including 
potentially  omitted  persons),  other 
locations  where  household  members 
may  reside,  and  the  estimates  of  time 
spent  in  each  of  these  locations.  Other 
issues  to  be  explored  include  complex 
living  arrangements,  respondents' 
ability  to  comprehend  the  residence 
rules,  and  possible  sources  of 
misconceptions  stemming  from 
experimental  or  control  versions  of  the 
presentation  formats. 

II.  Method  of  Collection 

For  the  RMEE  Internet  Usage  Survey, 
data  will  be  collected  by  means  of  a 


computer  assisted  telephone  interview. 
For  the  AQE2000  Residence  Rules 
Reinterview,  the  reinterview  will  be 
conducted  by  telephone  and  recorded 
on  paper. 

m.  Data 

OMB  Number:  0607-0862. 

Form  Numbers:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
Internet  Usage  Survey— 2,160; 
Residence  Rules  Interview — 3,000. 

Estimated  Time  Per  Response: 
Internet  Usage  Survey — 5  minutes; 
Residence  Rules  Reinterview — 20  min. 

Estimated  Total  Annual  Burden 
Hours:  Internet  Usage  Survey — 180 
hours;  Residence  Rules  Reinterview — 
1,000  hours;  Total  =  1,180  hours. 

Estimated  Total  Annual  Cost:  None. 

Respondent's  Obligation:  Both  are 
voluntary  data  collections. 

IV.  Request  for  Comments: 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Conunents  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  21,  2000, 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  00-1915  Filed  1-26-00;  8:45  am] 

BtLUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.011000E] 

incidental  Take  of  Marine  Mammals; 
Bottlenose  Dolphins  and  Spotted 
Dolphins 

AGENCY:  National  Marine  Fisheries 

Service  {NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  letters  of 

authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA),  as  amended,  and 
implementing  regulations,  notification 
is  hereby  given  that  1-year  letters  of 
authorization  to  take  bottlenose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  were 
issued  on  July  2,  1999,  to  Burlington 
Resources,  and  Seneca  Resources,  both 
from  Houston,  TX,  and  Ocean  Energy 
from  Lafayette,  Louisiana;  on  October  4, 
1999,  to  PennzEnergy  from  Houston, 
TX;  on  December  16,  1999,  to  Forest  Oil 
Corp.  from  Denver,  CO;  and  on 
December  23,  1999,  to  Range  Resources 
Corp.  from  Houston,  TX. 
ADDRESSES:  The  application  and  letters 
are  available  for  review  in  the  following 
offices:  Office  of  Protected  Resources, 
NMFS,  1315  East- West  Highway,  Silver 
Spring,  MD  20910,  and  the  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  N,  St.  Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HoUingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055  or  David  Bernhart,  Southeast 
Region  (727)  570-5517. 
SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C. 
1361  et  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidenteil,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA,  the  term  "taking" 
means  to  harass,  hunt,  capture,  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
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stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  bottlenose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  in  the 
Gulf  of  Mexico  were  published  on 
October  12, 1995  (60  FR  53139),  and 
remain  in  effect  imtil  November  13, 
2000. 

Issuance  of  these  letters  of 
authorization  are  based  on  a  finding  that 
the  total  takings  will  have  a  negligible 
impact  on  the  bottlenose  and  spotted 
dolphin  stocks  of  the  Gulf  of  Mexico. 

Dated:  January  21,  2000. 
Art  Jeflbrs, 

Deputy  Director,  Off  ice  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  OO7I974  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  3510-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

BIN  3038-ZA03 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Extension  of 
Collection,  0MB  Control  Number  3038- 
0024,  Regulations  and  Forms 
Pertaining  to  the  Financial  Integrity  of 
the  Marketplace 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice. 

summary:  The  Commodity  Futures 
Trading  Commission  (CFTC)  is 
announcing  an  opportunity  for  pubUc 
comment  on  the  proposed  collection  of 
certain  information  by  the  agency. 
Under  the  Paperwork  Reduction  Act  of 
1995  (PRA),  44  U.S.C.  3501  et  seq.. 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  conunent  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  relating  to  financial  and 
related  reporting  and  recordkeeping 
requirements. 


DATES:  Comments  must  be  submitted  on 

or  before  March  27,  2000. 

ADDRESSES:  Comments  may  be  mailed  to 

Lawrence  B.  Patent,  Division  of  Trading 

and  Markets,  U.S.  Commodity  Futures 

Trading  Commission,  1155  21st  Street, 

NW,  Washington,  DC  20581. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  B.  Patent,  (202)  418-5439; 

FAX:  (202)  418-5536;  email: 

Ipatent@cftc.gov. 

SUPPLEMENTAL  INFORMATION:  Under  the 
PRA,  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA,  44 
U.S.C.  3506(c)(2)(A),  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirwnent,  the  CFTC  is  publishing 
notice  of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  the  CFTC 
invites  comments  on: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  a  practical  use; 

•  The  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

•  Ways  to  minimize  the  burden  of 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 

Regulations  and  Forms  Pertaining  to 
the  Financial  Integrity  of  the 
Marketplace  Extension,  OMB  Control 
Number  3038-0024. 

Commission  Rules  1.10(a)  and  (b), 
1.12, 1.14, 1.15(a)(1)  and  (2),  1.16(e)  and 
(f),  1.17(h)(3)(vi),  1.18(b).  1.20(a)  and 
(b),  1.23,  1.25,  1.27,  1.43,  1.36(a)  and  (b), 
1.37  and  1.65  relate  to  the  financial 
reporting  and  recordkeeping 
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requirements 
merchants  ani 
brokers. 


17C  "R  Section 


an<l 


17  CFR  1.10(a 
1.15(a)(1) 
1.17(h)(3)(vi) 
(b).1.23,  1.23 
and{b),  1.37 


n3t 


wiii 


There  are 
operating  anc 
associated 

Dated:  Janua^  21.  2000. 
lean  A.  Webb, 

Secretary  of  tht 
IFR  Doc.  00-1?  B6 
BILLING  CODE  63i  1-01-M 
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or  hitures  commission  The  Commission  estimates  the  burden 

independent  introducing     of  this  collection  of  information  as 

follows: 


Estimated  Annual  Reporting  Burden 


and  (b).  1.12,  1.14. 

(2).  1.16(e)  and  (0, 

1.18(b),  1.20(a)  and 

1.27.  1.43,  1.36(a) 

and  1 .65. 


Annual  num- 
ber of 
respondents 


3.028 


capital  costs  or 

maintenance  costs 

this  collection. 


Commission. 

Filed  1-26-00;  8:45  ami 


DEPARTMErfT  OF  DEFENSE 

Office  of  the  iSecretary 

Defense  Science  Board 

action:  Noti(|e  of  Advisory  Committee 
Meeting. 


SUMMARY:  Th  B  Defense  Science  Board 
(DSB)  Task  F  arce  on  Information 
Warfare — De  ense  will  meet  in  closed 
session  on  Jaiuary  18-19.  2000; 
February  22-23.  2000;  March  28-29. 
2000;  April  19-20.  2000;  May  25-26. 
2000;  and  Juic  13-14.  2000.  at  Booze- 
Allen  Hamill  on  McLean  Campus.  8282 
Greensboro  Drive.  McLean.  VA  22182. 
The  missic  n  of  the  Defense  Science 
Board  is  to  a^  Ivise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  I  icquisition.  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetin  ?s.  the  Task  Force  will 
review  the  progress  made  since  the  1996 
Defense  Scie  nee  Board  report  on 
Information  Warfare — Defense  and 
determine  tl  e  adequacy  of  the 
Department's  process  in  providing 
information  assurance  to  carry  out  Joint 
Vision  2010  in  the  face  of  information 
warfare  attacks. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  )2-463.  as  amended  (5 
U.S.C.  App.  II  (1994)).  it  has  been 
determined  that  these  Defense  Science 
Board  meetings,  concern  matters  listed 
in  5  U.S.C.  !.52b(c)(l)  (1994).  and  that 
accordingly  these  meetings  will  be 
closed  to  th  s  public.  However,  due  to 


Frequency  of 
response 


Monthly,  Annually.  Quarterly,  Seml- 
Annually.  On  Occasion. 


Total  annual 
responses 


4,468 


Hours  per 
response 


5.0 


Total 
hours 


20.859 


critical  mission  requirements,  the  Task 
Force  is  unable  to  provide  timely  notice 
of  its  first  meeting  on  January  18-19, 
2000. 

Dated:  January  11.  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  00-1862  Filed  1-23-00;  8:45  am) 

BILUNG  CODE  5001 -10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

Notice  of  Intent  To  Prepare  an 
Environmentai  Impact  Statement  (EIS) 
for  Actions  To  Sustain  Operability  of 
Air  Force  Space  Command  PAVE 
PAWS  Radar  Sites  at  Cape  Cod  Air 
Station  (AS),  Massachusetts  (MA); 
Beaie  Air  Force  Base  (AFB),  California 
(CA);  and  Clear  Air  Station  (AS), 
Alaska  (AK) 

F*ursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended  (42  U.S.C.  4321,  et 
seq.).  The  Council  on  Environmental 
Quality  (CEQ)  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508),  and 
Air  Force  policy  and  procedvu-es  (32 
CFR  Part  989),  Air  Force  Space 
Command  (AFSPC)  intends  to  prepare 
an  EIS  for  the  Service  Life  Extension 
Program  (SLEP)  actions  to  modernize 
the  facilities  at  the  PAVE  PAWS  (Phased 
Array  Warning  System)  radar  sites 
located  at  Cape  Cod  AS,  MA;  Beale 
AFB,  CA;  and  Clear  AS,  AK. 

The  current  proposal  includes 
replacements  of  electronic  equipment 
and  computer  software  in  the  PAVE 
PAWS  Early-Waming  Radar  facilities. 
The  EIS  will  assess  all  impacts  as  they 
relate  to  these  replacements,  including 
emission  of  radio-frequency  energy. 
AFSPC  will  be  the  lead  agency  for  the 
EIS.  The  Ballistic  Missile  Defense 
Organization  has  been  invited  to  be  a 
cooperating  agency.  AFSPC  is  planning 


to  conduct  public  scoping  meetings  to 
determine  the  issues  and  concerns  that 
should  be  addressed  in  the  EIS.  Notice 
of  time  and  location  of  the  scoping 
meetings  will  be  made  to  public 
officials,  agencies  and  announced  in  the 
news  media  in  areas  where  the  meetings 
will  be  held.  For  further  information 
concerning  the  proposed  replacements 
of  electronic  equipment  and  computer 
software  in  the  PAVE  PAWS  Early- 
Waming  Radar  facilities  at  Cape  Cod 
AS.. MA;  Beale  AFB.  CA;  and  Clear  AS, 
AK,  contact  Mr.  CJeorge  Ganger,  HQ 
AFCEE/ECA.  3207  North  Road.  Brooks 
AFB.  TX  78235-5363. 

Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  00-1976  Filed  1-26-00;  8:45  am] 
BILUNG  CODE  5001-0S-4J 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Availability  of  Federally- 
Owned  Inventions 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37.  Code  of  Federal  Regulations, 
which  implements  Pub.  L.  96-517,  the 
Department  of  the  Air  Force  annoimces 
the  availability  of  certain  Air  Force- 
owned  inventions.  The  following  patent 
applications  Apparatus  and  Method  to 
Detect  Corrosion  in  Metal  Junctions 
(Patent  Application  No.  09/450.959)  and 
Apparatus  and  Method  for  Detecting 
Conduit  Chafing  (Patent  Application 
No.  09/334,122)  are  available  for 
Nonexclusive  or  Exclusive  Licensing 
from  the  Air  Force  Research  Laboratory 
(AFRL/IF)  at  Rome,  New  York. 
Additional  information  concerning  the 
inventions  is  available  upon  request. 

All  communications  concerning  this 
Notice  should  be  sent  to  Dr.  Harold  L. 
Burstyn,  Patent  Attorney,  26  Electronic 
Parkway,  Rome,  NY  13441-4514.  (315) 
330-2087,  e-mail: 


Federal  Register / Vol.  65,  No.  18 /Thursday,  January  27,  2000 /Notices 


4407 


Harold.Burstyn@rl.af.inil,  or  fax  to  (315) 
330-7583. 

Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  00-1977  Filed  1-26-00;  8:45  am] 
BILUNG  CODE  S001-05-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Correction  notice. 

SUMMARY:  On  January  21,  2000.  a  30-day 
notice  inviting  comment  from  the  public 
was  published  for  the  Reference  and 
Reporting  Guide  for  Preparing  State  and 
Institutional  Report  on  Teacher  Quality 
and  Preparation  in  the  Federal  Register 
(Voliune  65,  Number  14)  dated  January 

21,  2000.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  hereby  issues  a 
correction  notice  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  The 
sentence,  "Annual  reports  from 
institutions  are  due  to  states,  beginning 
April  7,  2000"  should  read,  "Annual 
reports  from  institutions  are  due  to 
states,  beginning  April  7,  2001". 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 

22,  2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.  GOV. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  should  be  electronically 
mailed  to  the  internet  address 

OCIO 1MB Issues@ed.gov,  or  should 

be  faxed  to  202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Schubart  (202)  708-9266. 

Dated:  January  21,  2000. 
William  E.  Burrow, 

Leader.  Information  Management  Group. 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  00-1916  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  Nos.  RP00-166-<KX>  and  RPOO-74- 
002] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas. 
Tariff 

January  21,  2000. 

Take  notice  that  on  January  14,  2000. 
CNG  Transmission  Corporation  (CNG), 
filed  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  with  an 
effective  date  of  February  1,  2000: 

Twenty-Seventh  Revised  Sheet  No.  31 
Fourth  Revised  Sheet  No.  190 
Fourth  Revised  Sheet  No.  191 
Fourth  Revised  Sheet  No.  192 
Fourth  Revised  Sheet  No.  193 
Fifth  Revised  Sheet  No.  194 
Sixth  Revised  Sheet  No.  195 
Fourth  Revised  Sheet  No.  196 
Fourth  Revised  Sheet  No.  197 
Second  Revised  Sheet  No.  467 

CNG  states  that  the  piupose  of  this 
filing  is  two-fold:  (1)  to  place  into  effect 
revised  tariff  sheets  that  would  allow 
CNG  to  charge  a  new  rate  for  Title 
Transfer  Tracking  Service  consistent 
with  the  Commission's  December  16, 
1999  Letter  Order,  and  (2)  to  respond  to 
the  concerns  of  the  parties  as  required 
by  the  Letter  Order. 

CNG  states  that  copies  of  its  filing  are 
being  served  upon  the  parties  listed  on 
the  Official  Service  List  of  the 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission'%  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergere, 

Secretary. 

[FR  Doc.  00-1955  Filed  1-26-00;  8:45  am] 

SajJNQ  CODE  6717-01-M 

DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2612-005] 

FPL  Energy  Maine  Hydro;  Notice  of 
TeieplKMie  Conference 

January  21,  2000. 

The  Commission  staff,  Maine 
Department  of  Envirorunental 
Protection,  and  FPL  Energy  Maine 
Hydro  (FPL)  will  conduct  a  telephone 
conference  at  10:00  a.m.  Eastern 
Standard  Time  (EST),  on  February  8,     ' 
2000,  to  update  staff  on  the  status  of 
FPL's  pending  application  for  Water 
Quality  Certification  and  how  this  issue 
may  affect  FPL's  application  for  a  new 
license  in  this  proceeding. 

Parties  in  the  new  license  application 
proceeding  wishing  to  take  part  in  the 
conference  call  may  do  so  by  calling 
(800)  545-4387  on  February  8,  2000  and 
informing  the  operator  that  they  want  to 
be  part  of  the  Flagstaff  Storage  Project 
conference  call  and  giving  the  operator 
the  conference  call  identification 
number  M-12047.  The  operator  will 
start  accepting  requests  to  be  a  part  of 
the  conference  call  at  9:45  a.m.  EST 
prior  to  the  10:00  a.m.  EST  meeting.  If 
you  have  any  questions  regarding  this 
notice,  please  contact  Ms.  Amy  Chang  at 
(202)  208-1199  or  Send  anjs-mail  to 
amy.chang@ferc.fed.us. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1948  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 8-003] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

January  21,  2000. 

Take  notice  that  on  January  14,  2000. 
National  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  a  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Second  Revised 
Sheet  No.  224J.02,  to  be  effective 
November  4, 1999. 
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Natiiral  states  that  its  filed  the  above 
tariff  sheet  in  compliance  with  the 
Office  of  Pipeline  Regulation  letter  order 
issued  January  |5,  2000  in  Docket  No. 
RPOO-18-001. 

Natural  requested  any  waivers  which 
may  be  required  to  permit  Second 
Revised  Sheet  fJo.  224J.02  to  become 
her  4,  1999,  consistent 
Energy  Regulatory 
Order  on  Complaint" 
ir  4, 1999  in  Docket  No. 


effective  Nove; 

with  the  Feder 

Commission's 

issued  Novemi 

RPOO-1 8-000. 
Natural  state^  that  copies  of  the  filing 

have  been  mailed  to  its  customers 

j  regulatory  agencies  and 
it  on  the  official  service 
Jos.  RP9»-176and 


interested  state 

all  parties  set  i 

lists  in  Docket  1 

RPOO-18.  I 

Any  person  desiring  to  protest  in  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Streeti  N.E.,  Washington,  D.C. 
20426,  in  acco^ance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commissioh"s  Regulations.  Protests 
will  be  conside  red  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  \Mill  not  serve  to  make 
protestants  panies  to  the  proceedings. 
Copies  of  this  nling  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  t^e  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  ^02-208-2222  for 
assistance). 

David  P.  Boergei 

Secretary. 

(PR  Doc.  0O-195k  Field  1-26-00;  8:45  am] 

BNJJNG  CODE  6717-  01-M 


DEPARTMEN1  OF  ENERGY 

Federal  Energi  Regulatory 
Commission  j 

[Docket  No.  RPOO-1 64-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Conges  In  FERC  Gas 
Tariff 

January  21.  2000 

FOR  FURTHER  irFORMATION  CONTACT: 

Take  notice  that  on  January  14,  2000, 
Northern  Natural  Gas  Company 
(Northern)  ten(  ered  for  filing  to  become 
part  of  Norther  as  FERC  Gas  Tariff,  Fifth 
Revised  Volun  e  No.  1,  the  following 
tariff  sheet,  prt  posed  to  become 
effective  on  Fe  jruary  14,  2000: 

2.  Third  Revised  Sheet  No.  146 

Northern  sta  ;es  that  the  above- 
referenced  tari  f  sheet  is  filed  to  revise 


the  termination  provisions  of  Northern's 
Intemiptible  Deferred  Delivery  (IDD) 
service  under  Rate  Schedule  IDD. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1953  Filed  1-26-00;  8:45  am] 

BILLMG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  RP99-496-000  and  RP99-496- 
001] 

Southern  Natural  Gas  Company; 
Notice  of  informal  Settlement 
Conference 

January  21,  2000. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  11 
a.m.  on  Thursday,  January  27,  2000,  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 


For  additional  information,  please 
contact  Sandra  J.  Delude  at  (202)  208- 
0583,  Joel  M.  Cockrell  at  (202)  208-1184 
or  Theresa  J.  Bums  at  (202)  208-2160. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1951  Filed  1-26-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 65-000] 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

January  21,  2000. 

Take  notice  that  on  January  18,  2000, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 ,  certain 
revised  tariff  sheets,  to  become  effective 
February  1,  2000. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  pvusuant  to 
Order  Nos.  636,  et  seq.  and  Subsection 
39.3.4  of  Williston  Basin's  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  to 
implement  the  recovery  of  $2,996,250  of 
Gas  Supply  Realignment  Transition 
costs  (GSR  Costs). 

Williston  Basin  further  states  that  it  is 
proposing  to  recover  93.40  percent  of 
the  costs  through  a  new  reservation 
charge  surcharge  of  43.714  cents  per 
equivalent  dekatherm  of  Maximum 
Daily  Delivery  Quantity  applicable  to 
firm  transportation  service  and  6.60 
percent  through  a  new  GSR  unit  rate  of 
0.441  cents  per  dekatherm  applicable  to 
Rate  Schedule  IT-1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
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rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1954  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOO-44-000,  et  al.] 

Consolidated  Edison  Energy,  Inc.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  19,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Consolidated  Edison  Energy,  Inc.  and 
Consolidated  Edison  Energy 
Massachusetts,  Inc. 

[Docket  No.  ECOO-44-OOOl 

Take  notice  that  on  December  23, 
1999,  Consolidated  Edison  Energy,  Inc. 
(CEEI)  and  Consolidated  Edison  Energy 
Massachusetts,  Inc.  (CEEMI)  filed  an 
application  for  an  order  authorizing  the 
proposed  transfer  of  CEEI's  100%  equity 
interest  in  CEEMI  to  Consolidated 
Edison  Development,  Inc. 

Comment  date:  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consolidated  Edison,  Inc.,  Northeast 
Utilities 

(Docket  No.  EC00-^9-000] 

Take  notice  that  on  January  14,  2000, 
Consolidated  Edison,  Inc.  (CEI)  and 
Northeast  Utilities  (NU),  on  behalf  of 
their  respective  wholly-owned 
jurisdictional  utility  subsidiaries, 
tendered  for  filing  an  application 
pursuant  to  section  203  of  the  Federal 
Power  Act  and  part  33  of  the 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
for  an  order  authorizing  and  approving 
CEI's  acquisition  of  NU  (the  Merger). 

Pursuant  to  the  terms  of  the 
Agreement  and  Plan  of  Merger  dated  as 
of  October  13, 1999,  CEI,  an  exempt 
public  utiUty  holding  company,  will 
acquire  all  of  the  outstanding  common 
stock  of  NU.  The  Merger  Agreement 
provides  for  the  combination  to  occur 
through  two  simultaneous  mergers — the 
merger  of  CEI  into  New  CEI,  and  the 
merger  of  an  indirect  wholly-owned 
subsidiary  of  CEI  with  NU.  Upon 
completion.  New  CEI  will  own  all  of  the 
assets  of  CEI,  and  NU  will  be  a  wholly- 
owned  subsidiary  of  New  CEI. 


Comment  date:  March  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  AES  Londonderry,  LLC 

[Docket  No.  EGOO-78-OOOl 

Take  notice  that  on  January  13,  2000, 
AES  Londonderry,  LLC  (AES 
Londonderry)  tendered  for  filing  an 
initial  rate  schedule  and  request  for 
certain  waivers  and  authorizations 
piu-suant  to  Section  35.12  of  the 
regulations  of  the  Federal  Energy 
Regulatory  Commission  (the 
Commission).  The  initial  rate  schedule 
provides  for  the  sale  to  wholesale 
piuchasers  at  market-based  rates  of  the 
output  of  an  electric  power  generation 
facility  under  development  by  AES 
Londonderry  in  Londonderry, 
Rockingham  County,  New  Hampshire 
(the  Facility). 

AES  Londonderry  requests  that  the 
Commission  promptly  accept  the  rate 
schedule  for  filing,  without  suspension, 
investigation  or  refund  liability,  and 
make  the  rate  schedule  effective  as  of 
the  date  that  service  commences  at  the 
Facility. 

A  copy  of  the  filing  was  served  upon 
the  New  Hampshire  Public  Utilities 
Commission. 

Comment  date:  May  5,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission's  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application. 

4.  Southwestern  Electric  Power 
Company 

[Docket  No.  EROO-1 08 3-000 1 

Take  notice  that  on  January  13,  2000, 
Southwestern  Electric  Power  Company 
(SWEPCO)  filed  a  revised  Exhibit  E  to 
the  Power  Supply  Agreement  (PSA),  as 
amended,  between  SWEPCO  and  East 
Texas  Electric  Cooperative,  Inc.  (ETEC). 
Revised  Exhibit  E  updates  various 
information  concerning  points  of 
delivery  under  the  PSA. 

SWEPCO  requests  an  effective  date  of 
January  1,  2000  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  ETEC  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  February  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company;  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  EROO-1093-OOOl 

Take  notice  that  on  January  14,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  68  to  add  British 
Columbia  Power  Exchange  Corporation 
to  Allegheny  Power  Open  Access 
Transmission  Service  Tariff  which  has 
been  accepted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER96-58-000. 

The  proposed  effective  date  under  the 
Service  Agreement  is  January  13,  2000. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  EROO-1 094-000 1 

Take  notice  that  on  January  14,  2000, 
The  Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  TXU  Energy  Trading 
Company  as  customers  under  the  terms 
of  Dayton's  Open  Access  Transmission 
Tariff. 

Copies  of  this  filing  were  served  upon 
TXU  Energy  Trading  Company  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  February  3,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER00-1095-000| 

Take  notice  that  on  January  14,  2000, 
The  Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  with  TXU  Energy  Trading 
Company  as  customers  under  the  terms 
of  Dayton's  Open  Access  Transmission 
Tariff. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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date  of  January 
Copies  of  the 


8.  Virginia  Eleciric  and  Power 
Company 

[Docket  No.  EROoJ- 1096-000) 

Take  notice  tl  lat  on  January  14,  2000, 
Virginia  Electric  and  Power  Company 
(Virginia  Power  tendered  for  fding  the 
Service  Agreem  ?nt  between  Virginia 
Electric  and  PoWer  Company  and  The 
Legacy  Energy  Group,  LLC.  Under  the 
Service  Agreempnt,  Virginia  Power  will 
provide  service*  to  The  Legacy  Energy 
Group.  LLC  unc  er  the  terras  of  the 
Company's  Rev  sed  Market-Based  Rate 
Tariff  designate  1  as  FERC  Electric  Tariff 
(Second  Revise(^  Volume  No.  4),  which 

order  of  the 
Commission  da  ed  August  13,  1998  in 
Docket  No.  ER9  J-3771-G00. 

Virginia  Pow(  r  requests  an  effective 
14,  2000. 
!  filing  were  served  upon 
The  Legacy  Energy  Group,  LLC,  the 
Virginia  State  C  Drporation  Commission 
and  the  North  Qarolina  Utilities 
Commission. 

Comment  daliB:  February  3,  2000,  in 
accordance  witl  i  Standard  Paragraph  E 
at  the  end  of  thi  i  notice. 

9.  Tucson  Elect!  ic  Power  Company 

[Docket  No.  EROoj-1099-OOOl 

Take  notice 
Tucson  Electric 
tendered  for 
service  agreement 
service)  and  on(  i 
(for  non-firm  service 
of  Tucson's  Opi 
Tariff,  which 
OA96-1 40-000 

The  details  o 
are  as  follows: 
Agreement  for 
to-Point  Transniission 
Reliant  Energy 
January  5,  2000 
agreement  has 

Service  Agreement 
Point-to-Point 
with  Reliant 
as  of  January  5 
agreement  has 

Comment 
accordance  witfc 
at  the  end  of 


tliat 


filing 


<n 


W  IS 


on  January  14,  2000, 
Power  Company 
one  (1)  umbrella 
(for  short-term  firm 
(1)  service  agreement 
)  pursuant  to  Part  II 
Access  Transmission 
filed  in  Docket  No. 


lot 


Energy 

,20C 

not 

daie 


jl  the  service  agreement 
I  Imbrella  Service 
3hort-Term  Firm  Point- 
Service  with 
Services.  Inc.  dated  as  of 
Service  under  this 
yet  commenced, 
for  Non-Firm 
ransmission  Service 

Services,  Inc.  dated 
2000.  Service  under  this 
yet  commenced. 
•Februarys.  2000,  in 
Standard  Paragraph  E 
■  this  notice. 

10.  Ameren  Sei  vices  Company 

(Docket  No.  EROC -1100-000) 

Take  notice  tnat  on  January  14,  2000, 
Ameren  Servici  s  Company  (Ameren) 
tendered  for  fil  ng  a  Service  Agreement 
for  Market  Base  d  Rate  Power  Sales 
between  Amere  n  and  NorAm  Energy 
Services,  Inc.,  r  ow  Reliant  Energy 
Services,  Inc.  Ameren  asserts  that  the 
piupose  of  the  Agreement  is  to  replace 
the  imexecutedj  Agreement  in  Docket 


No.  ER98-3886-000  with  an  executed 
Agreement. 

Ameren  requests  that  the  Service 
Agreement  become  effective  June  23, 
1998. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Company  of 
Oklahoma 

[Docket  No.  EROO-1 101-000] 

Take  notice  that  on  January  14,  2000, 
Public  Service  Company  of  Oklahoma 
(PSO)  filed  four  service  agreements 
imder  its  Coordination  Sales  and 
Reassignment  of  Transmission  Rights 
Tariff. 

PSO  seeks  waiver  of  the 
Commission's  notice  requirements  to 
permit  effective  dates  of  October  9, 
1999,  for  the  service  agreement  with 
Cargill-Alliant,  LLC  (Cargill).  November 

12,  1999  for  the  service  agreement  with 
TXU  Energy  Trading  Company  (TXU 
Trading),  December  1. 1999  for  the 
service  agreement  with  Southern 
Company  Energy  Marketing  (Southern 
Marketing),  and  December  3,  1999  for 
the  service  agreement  with 
Constellation  Power  Source  (CPS). 

PSO  has  mailed  a  copy  of  the  filing 
to  Cargill,  TXU  Trading,  Southern 
Marketing,  CPS  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Alliant  Energy  Corporate  Services 
Inc. 

[Docket  No.  EROO-1 103-000) 

Take  notice  that  on  January  14,  2000, 
Alliant  Energy  Corporate  Services  Inc. 
(ALTM)  tendered  for  filing  a  signed 
Service  Agreement  under  ALTM's 
Market  Based  Wholesale  Power  Sales 
Tariff  (MR-1)  between  itself  and 
Western  Resources  Inc.  (WR). 

ALTM  respectfully  requests  a  waiver 
of  the  Commission's  notice 
requirements,  and  an  effective  date  of 
January  13,  2000. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PacifiCorp 

[Docket  No.  EROO-1 104-000) 

Take  notice  that  on  January  14,  2000, 
PacifiCorp  tendered  for  filing,  in 
accordance  with  Part  35  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  (18  CFR  Part 
35),  a  Notice  of  Filing  Mutual  Netting/ 
Closeout  Agreements  (Netting 
Agreements)  between  PacifiCorp  and  (1) 
Colorado  Springs  Utilities  (CSU),  (2) 


Coral  Power  LLC  (Coral),  and  (3) 
Northern  California  Power  Agency 
(NCPA). 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PacifiCorp 

[Docket  No.  EROO-1 105-000] 

Take  notice  that  on  January  14,  2000, 
PacifiCorp  tendered  for  filing,  in 
accordance  with  Part  35  of  the 
Commission's  Rules  and  Regulations  (18 
CFR  Part  35),  a  fully  executed  umbrella 
service  agreement  with  Citizens  Power 
Sales  (Citizens ). 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  Montana  Power  Company 

[Docket  No.  EROO-1 106-000] 

Take  notice  that  on  January  14,  2000, 
The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  piu-suant  to  Part  35  of  the 
Commission's  Regulations  (18  CFR  Part 
35),  an  unexecuted  Network  Integration 
Transmission  Service  Agreement  and 
Network  Operating  Agreement  with  Big 
Horn  County  Electric  Cooperative,  Inc., 
under  Montana's  FERC  Electric  Tariff, 
Fourth  Revised  Volume  No.  5  (Open 
Access  Transmission  Tariff). 

A  copy  of  the  filing  was  served  upon 
Big  Horn  County  Electric  Cooperative, 
Inc. 

Montana  requests  that  the  Service 
Agreement  become  effective  December 
15, 1999. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PECO  Energy  Company 

[Docket  No.  EROO-1 107-000] 

Take  notice  that  on  January  14,  2000, 
PECO  Energy  Company  (PECO)  filed 
under  Section  205  of  the  Federal  Power 
Act,  16  U.S.C.  S  792  e(  seq.,  an 
Agreement  dated  January  13,  2000  with 
Illinois  Municipal  Electric  Agency 
(IMEA)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
Janu£iry  13,  2000,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Illinois 
Municipal  Electric  Agency  and  to  the 
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Pennsylvania  Public  Utility 
Conunission. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  CP  Power  Sales  Four,  L.L.C. 

[Docket  No.  EROO-1 108-000] 

Take  notice  that  on  December  20, 
1999,  CL  Power  Sales  Five,  L.L.C, 
tendered  for  hling  Notice  of  Succession 
on  behalf  of  CL  Power  Sales  Four, 
L.L.C,  effective  December  1, 1999.  CL 
Power  Sales  Foiu,  L.L.C,  changed  its 
name  to  CP  Power  Sales  Foiu',  L.L.C. 

Comment  date:  February  1,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Dynegy  Power  Marketing,  Inc. 

[Docket  No.  EROO-1 109-000] 

Take  notice  that  on  January  14,  2000, 
Dynegy  Power  Marketing,  Inc.  (Dynegy), 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  385.205,  revisions  to  its  rate 
schedule  related  to  resales  of  firm 
transmission  rights  in  compliance  with 
the  Commission's  order  in  California 
Independent  System  Operator  Corp.,  89 
FERC  1161,153  (1999). 

Dynegy  requests  waiver  of  the 
Commission's  60-day  prior  notice 
requirement  in  order  to  permit  their 
.respective  revisions  to  become  effective 
on  January  15,  2000. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consumers  Energy  Company 

[Docket  No.  EROO-1 110-000] 

Take  notice  that  on  January  14,  2000, 
Consumers  Energy  Company  ' 

(Consumers),  tendered  for  filing  an 
executed  service  agreement  for  Firm 
Point-to-Point  Transmission  Service 
with  PECO  Energy  Company.  The 
agreement  was  pursuant  to  the  Joint 
Open  Access  Transmission  Service 
Tariff  filed  on  December  31. 1996  by 
Consumers  and  Detroit  Edison  Company 
(Detroit  Edison)  and  has  an  effective 
date  of  January  1.  2000. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison, 
and  PECO  Energy  Compemy. 

Comment  date:  February  3.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  lUinova  Power  Marketing,  Inc. 

[Docket  no.  EROO-1 11 1-000] 

Take  notice  that  on  January  14,  2000, 
Illinova  Power  Marketing.  Inc.  (IPMI), 
tendered  for  filing  Electric  Power 
Transaction  Service  Agreements  under 
which  certain  customers  will  take 


service  pursuant  to  IPMI's  power  sales 
tariff.  Rate  Schedule  FERC  No.  1. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Duke  Energy  Merchants,  L.L.C 

[Docket  No.  EROO-1 11 2-000] 

Take  notice  that  on  Jemuary  14,  2000, 
Duke  Energy  Merchants.  L.L.C.  (DEM), 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act  a  revised 
Rate  Schedule  FERC  No.  1  in 
compliance  with  the  Commission's 
November  10, 1999  order,  California 
Indep.  System  Operator  Corp.,  89 
H  61,153  (1999)  and  piusuant  to  Section 
205  of  the  Federal  Power  Act  and  Part 
35  of  the  Commission's  regulations, 
providing  for  the  resale  of  firm 
transmission  rights  issued  by  the 
CaUfomia  Independent  System  Operator 
Corporation. 

DEM  is  a  power  marketer  authorized 
by  the  Commission  to  sell  electric 
energy  and  capacity  at  market-based 
rates.  DEM  requests  waiver  of  the  prior 
notice  requirement  of  the  Commission's 
regulations  and  seeks  an  effective  date 
of  February  1,  2000  for  its  revised  Rate 
Schedule  FERC  No.  1. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Duke  Energy  Trading  And 
Marketing,  L.L.C. 

[Docket  No.  ER00-1113-000] 

Take  notice  that  on  January  14.  2000. 
Duke  Energy  Trading  and  Marketing. 
L.L.C.  (DETM).  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  a  revised  Rate  Schedule 
FERC  No.  1  in  compliance  with  the 
Commission's  November  10,  1999  order, 
California  Indep.  System  Operator 
Corp..  89  FERC  1 61,153  (1999)  and 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Part  35  of  the 
Commission's  Regulations,  providing 
for  the  resale  of  firm  transmission  rights 
issued  by  the  California  Independent 
System  Operator  Corporation. 

DETM  is  a  power  marketer  authorized 
by  the  Commission  to  sell  electric 
energy  and  capacity  at  market-based 
rates.  DETM  requests  waiver  of  the  prior 
notice  requirement  of  the  Commission's 
regulations  and  seeks  an  effective  date 
of  February  1 ,  2000  for  its  revised  Rate 
Schedule  FERC  No.  1. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  West  Texas  Utilities  Company 

[Docket  No.  EROO-1 1 14-000] 

Take  notice  that  on  January  14,  2000. 
West  Texas  Utilities  Company  (WTU). 


tendered  for  filing  ten  (10)  individual 
letter  agreements,  dated  March  19,  1998 
(Letter  Agreements)  with  the  following 
customers:  Coleman  County  Electric 
Cooperative,  Inc.;  Concho  Valley 
Electric  Cooperative,  Inc.;  Golden 
Spread  Electric  Cooperative,  Inc.; 
Kimble  Electric  Cooperative,  Inc.; 
Lighthouse  Electric  Cooperative,  Inc.; 
Midwest  Electric  Cooperative,  Inc. 
(Midwest);  Rio  Grande  Electric 
Cooperative,  Inc.;  Stamford  Electric 
Cooperative,  Inc.  (Stamford);  Southwest 
Texas  Electric  Cooperative,  Inc.;  and 
Taylor  Electric  Cooperative,  Inc., 
(collectively,  the  Mid-Tex  Group).  The 
Letter  Agreements  are  supplements  to 
WTU's  Wholesale  Power  Choice  Tariff 
(WPC  Tariff),  WTU  FERC  Tariff  No.  9. 

WTTJ  seeks  an  effective  date  of 
January  1,  2000  and.  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  all  members  of  the  Mid-Tex  Group 
and  the  PubUc  Utility  Commission  of 
Texas. 

Comment  date:  February  3.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Calpine  Construction  Finance 
Company,  L.P. 

[Docket  No.  EROO-1 11 5-000) 

Take  notice  that  on  January  14,  2000, 
Calpine  Construction  Finance  Company, 
L.P.  (CCFC).  tendered  for  filing,  under 
Section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  Commission's 
Regidations.  a  petition  for  order 
accepting  initial  rate  schedule  for  the 
sale  of  energy,  capacity,  replacement 
reserves  at  market-based  rates,  and  for 
the  waiver  of  certain  Commission 
regulations  and  blanket  authorization  of 
others.  CCFC  also  requests  authority, 
and  its  proposed  rate  schedule  provides 
for  it,  to  sell  certain  ancillary  services 
into  the  California  n{arkets  administered 
by  the  California  Independent  System 
Operator,  the  New  York  Power  Pool 
markets  administered  by  the  New  York 
Independent  System  Operator,  the 
Pennsylvania-New  Jersey-Maryland 
Interchange  Energy  Market,  and  the 
New  England  Power  Pool  markets 
administered  by  ISO  New  England.  Inc. 
CCFC  is  an  indirect  wholly  owned 
subsidiary  of  Calpine  Corporation. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
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and  385.214).  A 
protests  should 
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20426,  in  accorc  ance  with  Rules  211 
and  214  of  the  C  ommission's  Rules  of 
Practice  and  Pre  cedure  (18  CFR  385.211 
1  such  motions  or 
)e  filed  on  or  before  the 


comment  date.  I  rotests  will  be 
considered  by  tl  e  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parti  bs  to  the  proceeding. 
Any  person  wisl  »ng  to  become  a  party 
must  file  a  moti(»n  to  intervene.  Copies 
of  these  filings  a  re  on  file  with  the 
Commission  anc  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  h  temet  at  http:// 
www.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  f  )r  assistance). 


David  P.  Boergers 

Secretary. 

[FR  Doc.  00-1908 

BILUNG  CODE  STM-tk-P 


DEPARTMENT  i  )F  ENERGY 


Filed  1-26-00;  8:45  am] 


Federal  Energy 


Commission 

[Docket  No.  ECOd-SO-OOO,  et  al.] 


EMI  Dartmouth 
Rate  and 


Inc.,  et  al.;  Electric 
Corpol'ate  Regulation  Filings 


January  21,  2000 

Take  notice 

have  been  made 


tHat  the  following  filings 
with  the  Commission: 


1.  ENfl  Dartmoi«h 
Corporation,  El 
Company,  Dartmouth 
Company,  L.L.' 
Generation,  L.L 


.  Inc.,  El  Paso  Energy 
Paso  Power  Holding 
Power  Holding 

Dartmouth  Power 
C,  Mesquite  Investors, 


Power  Act  (FPAJ) 
(1998)  and  Part 


Partnership,  El 
(EP  Holding).  E 


Regulatory 


[Docket  No.  ECOO  SD-OOO] 

Take  notice  tl  at  on  January  18,  2000, 
pursuant  to  Sec  ion  203  of  the  Federal 
16U.S.C.  §824b 
}3  of  the  Regulations  of 
the  Federal  Enei  gy  Regulatory 
Commission  (C(  mmission),  18  CFR  33 
et  seq.,  EMI  Dar  mouth,  Inc.  on  behalf 
of  itself  and  the  limited  partners  of 
Dartmouth  Pow  ;r  Associates  Limited 


•aso  Energy  Corporation 
Paso  Power  Holding 
Company,  Dartr  louth  Power  Holding 
Company,  L.L.C.  (DPH),  Dartmouth 
Power  Generati(  in,  L.L.C.  (DPG)  and 
Mesquite  Invest  ars.  L.L.C.  (Mesquite) 
(collectively,  Applicants)  filed  an 
application  reqi  lesting  that  the 
Commission  ap  )rove  the  sale  and 
transfer  by  EMI  of  100%  of  the 
ownership  intei  est  in  Dartmouth  Power 
Associates  Limited  Partnership 
(Dartmouth),  a  Massachusetts  limited 
partnership  tha  owns  an  electric 
generating  facil  ty  and  makes  sales  of 


capacity  and  associated  electricity  from 
the  facility  pursuant  to  two  rate 
schedules  on  file  with  the  Commission, 
to  DPH  and  DPG.  At  present  DPH  and 
DPG  are  wholly-owned  subsidiaries  of 
EP  Holding.  Subsequent  to  the 
acquisition  of  the  interests  in  Dartmouth 
by  DPH  and  DPG,  EP  Holding  will 
transfer  all  of  its  ownership  interest  in 
DPH  and  DPG  to  Mesquite  and  DPH  and 
DPG  will  become  subsidiaries  of 
Mesquite. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Columbia  Energy  Power  Marketing 
Corporation 

[Docket  No.  ECOO-51-OOOl 

Take  notice  that  on  January  18,  2000, 
Columbia  Energy  Power  Marketing 
Corporation  filed  an  application  for  an 
order  authorizing  the  proposed  transfer 
of  Applicant's  wholesale  power  sales 
agreements  to  Enron  Power  Marketing, 
Inc. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  AmerGen  Energy  Company,  L.L.C. 

[Docket  No.  EGOO-27-OOOl 

Take  notice  that  on  January  13,  2000, 
AmerGen  Energy  Company,  L.L.C, 
submitted  a  supplement  to  its 
application  for  exempt  wholesale 
generator  status. 

Comment  date:  February  11,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  amended 
application. 

4.  Platte-Clay  Electric  Cooperative,  Inc. 

[Docket  No.  ELOO-35-OOOl 

Take  notice  that  on  January  12,  2000, 
Platte-Clay  Electric  Cooperative,  Inc. 
(Platte-Clay)  filed  a  request  for  waiver  of 
the  requirements  of  Order  No.  888  and 
Order  No.  889  pursuant  to  18  CFR 
35.28(d)  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations.  Platte-Clay's  filing  is 
available  for  public  inspection  at  its 
offices  in  Kearney,  Missouri. 

Comment  date:  February  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  AC  Power  Corporation,  Lambda 
Energy  Marketing  Company, 
Tran^^anada  Power  Marketing  Ltd., 
Symmetry  Devise  Research,  Inc., 
Spokane  Energy,  L.L.C,  Southern 
Energy  California,  L.L.C. 

[Docket  No.  ER97-2867-010,  ER94-1672- 
020,  ER98-564-006,  ER96-2524-008,  ER98- 
4336-006,  ER99-1841-0021 

Take  notice  that  on  January  14,  2000, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

6.  DukeSolutions,  Unicom  Power 
Marketing,  Inc.,  Alliance  Power 
Marketing,  Inc.,  First  Power,  L.L.C, 
First  Power,  L.L.C,  Illinova  Energy 
Partners,  Inc.,  Koch  Energy  Trading, 
Inc.,  Cargill-Alliant,  LLC 

[Docket  No.  ER98-3813-006,  ER97-3954- 
011,  ER96-1818-016,  ER97-3580-008, 
ER97-3580-009.  ER94-1475-019,  ER95- 
218-020,  ER97^273-O10] 

Take  notice  that  on  January  18,  2000, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

7.  Alliant  Energy  Industrial  Services, 
Inc. 

[Docket  No.  ER99-1 775-002] 

Take  notice  that  on  January  12,  2000, 
Alliant  Energy  Industrial  Services,  Inc. 
filed  their  quarterly  reports  for  the  third 
and  fourth  quarters  for  information 
only. 

8.  Foote  Creek  11,  LLC,  Foote  Creek  HI, 
LLC 

[Docket  No.  EROO-1 119-000] 

Take  notice  that  on  January  14,  2000, 
Foote  Creek  II,  LLC  and  Foote  Creek  III, 
LLC  filed  their  quarterly  report  for  the 
quarter  ending  December  31,  2000. 

Comment  date:  February  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Bangor  Hydro-Electric  Company, 
Westchester  RESCO  Company,  L.P., 
Murphy  Oil  USA,  Inc. 

[Docket  No.  EROO-1 124-000,  EROO-1128- 
000,  EROO-1 129-000] 

Take  notice  that  on  January  18,  2000, 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  December  31,  1999. 

Comment  date:  February  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Maine  Electric  Power  Company, 
Inc. 

[Docket  No.  ESOO-14-000] 

Take  notice  that  on  January  13,  2000, 
Maine  Electric  Power  Company,  Inc. 
submitted  an  application  pursuant  to 
Section  204  of  the  Federal  Power  Act, 
seeking  authority  to  issue  and  renew  on 
or  before  December  31,  2002,  bank  loans 
maturing  one  year  or  less  after  the  date 
of  issuance  in  an  aggregate  face  amount 
not  to  exceed  $9,500,000  at  any  time. 

Comment  date:  February  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  John  C.  Barpoulis,  David  N.  Bassett, 
Mark  V.  Carney,  John  R.  Cooper,  F. 
Joseph  Feyder,  George  J.  Grunbeck, 
Sanford  L.  Hartman,  J.  W.  Maitland 
Homer,  P.  Chrisman  Iribe,  Nancy  A. 
Manning,  Peter  E.  Meier,  William  F. 
Quinn,  Suzanne  Rich,  M.  Richard 
Smith,  Steven  A.  Woligram 

Docket  Nos.  ID-344  7-000,  ID-3 134-004,  ID- 
3429-001,  ID-3132-006,  ID-3448-000,  ID- 
3235-002,  ID-3275-002,  ID-3276-001,  ID- 
3131-007,  ID-3425-001,  ID-3237-003,  ID- 
3449-000,  ID-3278-001,  ID-3277-003,  ID- 
3238-002) 

Take  notice  that  on  January  10,  2000, 
the  above  named  individuals  filed -with 
the  Federal  Energy  Regulatory 
Conunission,  an  application  for 
authority  to  hold  interlocking  positions 
in  Athens  Generating  Company,  L.P. 
and  Mantua  Generating  Company,  L.P., 
both  with  their  principal  place  of 
business  at  7500  Old  Georgetown  Road, 
Bethesda,  Maryland  20814. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  ntttice. 

12.  Central  Maine  Power  Company 

[Docket  No.  EROO-605-OOOl 

Take  notice  that  on  January  14,  2000, 
Central  Mciine  Power  Company  {CMP  or 
Central  Maine),  provided  imredacted 
copies  of  an  Hydro  Quebec  Entitlement 
Agreement  (Entitlement  Agreement) 
between  CMP  and  Select  Energy,  Inc. 
(Select),  in  compliance  with  the 
Commission's  January  1 1 ,  2000  Order 
Denying  A  Request  for  Confidential 
Treatment. 

CMP  reiterates  its  request  for  a  final 
non-appealable  order  on  or  before 
February  22,  2000. 

CMP  states  that  copies  of  the  filing 
have  been  sent  to  Select  and  the  Maine 
Department  of  Public  Utilities 
Commission. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Florida  Power  Corporation 

[Docket  No.  EROO-1 116-000) 

Take  notice  that  on  January  18,  2000, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  Short  Term 
Firm  Transmission  Service  Agreement 
and  a  Non-Firm  Transmission  Service 
Agreement  pvu'suant  to  its  open  access 
transmission  tariff. 

Florida  Power  requests  that  the 
Commission  waive  its  notice  of  filing 
requirements  and  allow  the  agreements 
to  become  effective  on  January  19,  2000. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROO-1 11 8-000] 

Take  notice  that  on  January  18,  2000, 
Alliant  Energy  Corporate  Services,  Inc. 
(Alliant  Energy),  tendered  for  filing 
executed  Service  Agreement  for  short- 
term  firm  point-to-point  transmission 
service,  establishing  Reliant  Energy 
Services,  Inc.,  as  a  point-to-point 
Transmission  Customer  under  the  terms 
of  the  Alliant  Energy  Corporate 
Services,  Inc.  transmission  tariff. 

Alliant  Energy  Corporate  Services, 
Inc.,  requests  an  effective  date  of 
December  20, 1999,  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Conunission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  MidAmerican  Energy  Company 

[Docket  No.  EROO-1 11 7-000] 

Take  notice  that  on  January  18,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  filed  with  the 
Commission  a  Firm  Transmission 
Service  Agreement  with  Alliant  Energy 
Corporation  (Alliant),  dated  December 
21, 1999.  MidAmerican's  Open  Access 
Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  January  1,  2000  for  the 
Agreement  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  Alliant,  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 


Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Commonwealth  Edison  Company 

(Docket  No.  EROO-1 125-000] 

Take  notice  that  on  January  17,  2000. 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  a  Service 
Agreement  for  Network  Integration 
Service  (Service  Agreement)  and  a 
Network  Operating  Agreement 
(Operating  Agreement)  between  ComEd 
and  Peoples  Energy  Services 
Corporation  (PESC).  These  agreements 
will  govern  ComEd's  provision  of 
network  service  to  serve  retail  load 
under  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
December  27,  2000,  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  on 
PESC. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southwestern  Public  Service 
Company 

[Docket  No.  EROO-1 126-000] 

Take  notice  that  on  January  18,  2000, 
New  Centvuy  Services,  Inc.,  on  behalf  of 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  an 
executed  lunbrella  service  agreement 
under  Southwestem's  market-based 
sales  tariff  with  El  Paso  Electric 
Company  (EPE).  This  umbrella  service 
agreement  provides  for  Southwestem's 
sale  and  EPE's  purchase  of  capacity  and 
energy  at  market-based  rates  pursuant  to 
Southwestem's  market-based  sales 
tariff. 

Comment  date:  Febmary  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  AUegheny  Energy  Service 
Corporation  on  behalf  of  West  Penn 
Power  Company 

[Docket  No.  EROO-1 127-000] 

Take  notice  that  on  January  18,  2000. 
Allegheny  Energy  Service  Corporation, 
on  behalf  of  West  Penn  Power  Company 
(WP),  tendered  for  filing  a  Power 
Service  Agreement  under  which  WP 
will  provide  full  requirements  service  to 
the  Letterkenny  Industrial  Development 
Authority. 

The  parties  request  a  May  3,  1999 
effective  date. 

Copies  of  the  filing  have  been 
provided  to  the  Pennsylvania  Public 
Utility  Commission  and  all  parties  of 
record. 
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Comment  dat^:  February  7,  2000,  in 
accordance  witb  Standard  Paragraph  E 
at  the  end  of  thi^  notice. 

19.  Southwestefn  Public  Service 
Company 

(Docket  No.  EROoj-ll 20-000) 

Take  notice  tiat  on  January  18,  2000, 
New  Century  Services,  Inc.,  on  behalf  of 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  an 
executed  umbrolla  service  agreement 
under  Southweitem's  market-based 
sales  tariff  with  Reliant  Energy  Services, 
Inc.,  (Reliant).  "Jhis  umbrella  service 
agreement  provides  for  Southwestem's 
sale  and  Relianl's  purchase  of  capacity 


rket-based  rates 
iwestem's  market- 

•;  February  7,  2000,  in 
Standard  Paragraph  E 


and  energy  at : 
pursuant  to  Sov 
based  sales 

Comment  dai 
accordance  wit 
at  the  end  of  this  notice 

20.  Southwestern  Public  Service 
Company 

[Docket  No.  EROO-1121-OOOj 

Take  notice  tiat  on  January  18,  2000, 
New  Century  Services,  Inc.,  on  behalf  of 
Southwestern  Public  Service  Company 
(Southwestern)  J  tendered  for  filing  an 
executed  umbrella  service  agreement 
under  Southwestem's  market-based 
sales  tariff  with  Texas-New  Mexico 
Power  Company  (TNP).  This  umbrella 
service  agreemont  provides  for 
Southwestem's  sale  and  TNP's  purchase 
of  capacity  and  jenergy  at  market-based 
rates  pursuant  t^  Southwestem's 
market-based  sales  tariff. 

Comment  date:  Febmary  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Soutbwestein  Public  Service 
Company 

[Docket  No.  EROO-l  122-000] 

Take  notice  that  on  January  18,  2000, 
New  Century  Services,  Inc.,  on  behalf  of 
Southwestern  Public  Service  Company 
(Southwestern)  tendered  for  filing  an 
executed  umbrt  lla  service  agreement 
under  Southwestem's  market-based 
sales  tariff  with  UtiliCorp  United,  Inc., 
(UtiliCorp).  This  umbrella  service 
agreement  provides  for  Southwestem's 
sale  and  Uilitidorp's  purchase  of 
capacity  and  energy  at  market-based 
rates  pinsuant  |o  Southwestem's 
market-based  si  ies  tariff. 

Comment  da  e:  Febmary  7,  2000,  in 
accordance  wit  i  Standard  Paragraph  E 
at  the  end  of  th  s  notice. 


[Docket  No.  ERO( 

Take  notice 
Wisconsin 


22.  Wisconsin  I  Electric  Power  Company 

-1123-000] 
t  lat  on  January  18,  2000, 
Eleqtric  Power  Company 


(Wisconsin  Electric),  tendered  for  filing 
a  notification  indicating  a  name  change 
for  an  electric  service  agreement  under 
its  Coordination  Sales  Tariff  (FERC 
Electric  Tariff,  First  Revised  Volimie  No. 
2)  as  requested  by  the  customer. 

Wisconsin  Electric  respectfully 
requests  effective  December  31,  1999, 
service  Agreement  No.  102  with  El  Paso 
Power  Services  Company,  is  changed  to 
El  Paso  Merchant  Energy,  L.P.  (EPME). 

Wisconsin  Electric  requests  waiver  of 
any  applicable  regidation  to  allow  for 
the  effective  dates  as  requested  above. 

Copies  of  the  filing  have  been  served 
on  EPME,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  Febmary  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  New  England  Power  Pool 

[Docket  No.  EROO-934-000] 

Take  notice  that  on  January  18,  2000, 
the  New  England  Power  Pool 
Participants  Committee  tendered  for 
filing  a  correction  to  its  December  29, 
1999,  filing  in  the  above-referenced 
docket.  Additionally,  NEPOOL  has 
requested  a  waiver  of  the  Commission's 
notice  requirements  to  permit  the 
corrected  filing  to  become  effective  as  of 
March  1.2000. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  the 
Participants  in  the  New  England  Power 
Pool. 

Comment  date:  Febmary  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Great  Bay  Power  Corporation 

[Docket  No.  EROO-ll 38-000] 

Take  notice  that  on  January  18,  2000, 
Great  Bay  Power  Corporation  (Great 
Bay),  tendered  for  fiUng  service 
agreements  between  Consolidated 
Edison  Energy,  Inc.  and  Great  Bay  and 
between  Consolidated  Edison  Solutions, 
Inc.,  and  Great  Bay  for  service  imder 
Great  Bay's  revised  Tariff  for  Short  Term 
Sales.  This  Tariff  was  accepted  for  filing 
by  the  Commission  on  July  24, 1998,  in 
Docket  No.  ER98-3470-000. 

The  service  agreements  are  proposed 
to  be  effective  January  1 ,  2000. 

Comment  date:  Febmary  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Consumers  Energy  Company 

[Docket  No.  EROO-1137-0001 

Take  notice  that  on  January  18,  2000, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing 


Amendment  No.  1  to  its  Service 
Agreement  with  Edison  Sault  Electric 
Company  for  Network  Integration 
Transmission  Service  (designated 
Service  Agreement  No.  1  imder 
Consumers  Energy  Company  FERC 
Electric  Tariff  No.  6).  The  Amendment 
changes  Exhibit  A  to  the  Service 
Agreement,  which  lists  network  loads 
and  resources. 

Copies  of  the  filing  were  served  upon 
the  Customer  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  Febmary  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Consumers  Energy  Company 

[Docket  No.  EROO-l  1 36-000] 

Take  notice  that  on  January  18,  2000, 
Consiuners  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  service  agreement  for 
unbundled  wholesale  power  service 
with  Edison  Sault  Electric  Company 
pursuant  to  Consumers'  Market  Based 
Power  Sales  Tariff  accepted  for  filing  in 
Docket  No.  ER98-442 1-000. 

Copies  of  the  filing  have  been  served 
on  the  Michigan  Public  Service 
Commission  and  the  customer  under  the 
respective  service  agreement. 

Comment  date:  Febmary  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Commonwealth  Edison  Company 

[Docket  No.  EROO-l  134-000] 

Take  notice  that  on  January  18,  2000, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  a  revised 
executed  Service  Agreement  for 
Network  Integration  Transmission 
Service  between  ComEd  and  the  Illinois 
Mimicipal  Electric  Agency  (IMEA) 
imder  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff.  This 
agreement  modifies  and  supersedes  a 
Network  Integration  Transmission 
Service  Agreement  currently  on  file 
between  ComEd  and  IMEA. 

Copies  of  the  filing  were  served  on 
IMEA  and  the  Illinois  Commerce 
Commission. 

Comment  date:  Febmary  7,  2000,  in 
"accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Southwest  Power  Pool,  Inc. 

[Docket  No.  EROO-l  13 3-000] 

Take  notice  that  on  January  18,  2000, 
Southwest  Power  Pool,  Inc.  (SPP), 
tendered  for  filing  four  executed  service 
agreements  for  Loss  Compensation 
Service  with  ConAgra  Energy  Services. 
Inc.,  Oklahoma  Gas  &  Electric  Company, 
Sempra  Energy  Trading  Corporation, 
and  TransAlta  Energy  Marketing  (U.S.) 
Inc. 
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SPP  requests  an  effective  date  of 
January  1 ,  2000,  for  each  of  these 
agreements. 

Copies  of  this  filing  were  served  upon 
all  signatories. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Kansas  City  Power  &  Light 
Company 

(Docket  No.  EROO-1132-000] 

Take  notice  that  on  January  18,  2000, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  January  12,  2000, 
between  KCPL  Transmission  Services 
and  KCPL  Power  Services.  This 
Agreement  provides  for  the  rates  and 
charges  for  Short-term  Firm 
Transmission  Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliemce  filing  to 
FERC  Order  No.  888-A  in  Docket  No. 
OA97-636-000. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROO-1131-000] 

Take  notice  that  on  January  18,  2000, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  on  behalf  of 
Indiana  Michigan  Power  Company 
(I&M),  tendered  for  filing  with  the 
Commission  Facilities,  Operations  and 
Maintenance  Agreement  dated 
December  17,  1999,  between  I&M  and 
Hoosier  Energy  Electric  Cooperative. 

AEPSC  requests  an  effective  date  of 
January  1,  2000  for  the  agreement. 

A  copy  of  the  filing  was  served  upon 
Hoosier  Energy  Electric  Cooperative  and 
the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Commonwealth  Edison  Company 

(Docket  No.  EROO-1130-OOOl 

Take  notice  that  on  January  18,  2000, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  an  executed 
service  agreement  establishing  Northern 
States  Power  Company  (NSP),  as  a 
customer  \mder  ComEd's  FERC  Electric 
Market  Based-Rate  Schedule  for  power 
sales.  ComEd  requests  that  the 
Commission  substitute  the  Service 
Agreement  for  the  unexecuted 
agreement  with  NSP  previously  filed 
under  the  MBR,  and  requests  that  the 
Commission  establish  the  same  effective 


date  as  was  established  in  the  original 
filing  for  the  imexecuted  agreement  for 
which  this  agreement  is  being 
substituted. 

Copies  of  the  filing  were  served  on 
NSP. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Consumers  Energy  Company 

(Docket  No.  EROO-1 135-000) 

Take  notice  that  on  January  18,  2000, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing 
executed  service  agreements  for  Firm 
and  Non-Firm  Point-to-Point 
Transmission  Service  with  both  DTE 
Energy  Trading,  Inc.  and  Nordic  Electric 
LLC  (Customers).  All  of  the  agreements 
were  pursuant  to  the  Joint  Open  Access 
Transmission  Service  Tariff  filed  on 
December  31, 1996  by  Consiuners  and 
The  Detroit  Edison  Compcmy  (Detroit 
Edison). 

The  DTE  Energy  Trading,  Inc., 
Agreements  have  effective  dates  of 
January  1,  2000.  The  Nordic  Electric, 
LLC  Agreements  have  effective  dates  of 
January  7,  2000. 

Copies  of  the  filing  were  served  upon 
the  Michigan  Public  Service 
Commission,  Detroit  Edison,  and  the 
Customers. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Florida  Power  Corporation 

(Docket  No.  EROO-1 116-0001 

Take  notice  that  on  January  18,  2000, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  Short  Term 
,  Firm  Transmission  Service  Agreement 
and  a  Non-Firm  Transmission  Service 
Agreement  piusuant  to  its  open  access 
transmission  tariff. 

Florida  Power  requests  that  the 
Commission  waive  its  notice  of  filing 
requirements  and  allow  the  agreements 
to  become  effective  oji  January  19,  2000. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-1942  Filed  1-26-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-21-00] 

Northern  Border  Pipeline  Company; 
Notice  of  Availability  of  the 
Environmental  Assessment  for  the 
Proposed  Project  2000 

January  21,  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Northern  Border  Pipeline  Company 
(Northern  Border)  in  the  above- 
referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  project  including: 

•  About  34.4  miles  of  30-inch- 
diameter  pipeline  bom  Manhattan, 
Illinois  to  North  Hayden,  Indiana; 

•  Uprate  the  existing  compressor  unit 
at  Compressor  Station  14  (Grundy 
County,  Iowa)  fit)m  6,500  horsepower 
(hp)  to  13,000  hp; 

•  Uprate  the  existing  compressor  imit 
at  Compressor  Station  17  (Scott  County, 
Iowa)  from  12,000  hp  to  15,000  hp; 

•  Install  a  13,000  hp  compressor  unit 
at  proposed  Compressor  Station  18 
(Bureau  County,  Illinois); 

•  Construct  a  new  meter  station  in 
Lake  Coimty,  Indiana  (North  Hayden 
Meter  Station); 

•  Install  a  regulator  at  the  existing 
Harper  Meter  Station  in  Iowa;  and 

•  Install  appurtenant  facilities, 
including  six  mainline  valves,  four 
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remote  blow  do^vns,  anode  bed,  tee  and 
side  valve. 

The  purpose  i  )f  the  proposed  facilities 
would  be  to  traj  isport  up  to  544.0 
million  cubic  fe  Bt  per  day  (MMcfd)  of 
gas  for  Northerr  Indiana  Public  Service 
Company. 
The  EA  has  b^n  placed  in  the  public 
A  limited  number  of 
are  available  for 
public  inspection  at: 
Regulatory  Commission, 
!  and  Files  Maintenance 
Branch,  888  Firit  Street,  NE,  Room  2A, 
Washington,  DC  20426,  (202)  2087- 
1371.  i 

have  been  mailed  to 
id  local  agencies,  public 
linterested  individuals, 
parties  to  this 


files  of  the  FER( 
copies  of  the 
distribution  an 
Federal  Energy 
Public  Referen 


Copies  of  the  | 
Federal,  state  i 
interest  groups, 
newspapers,  anC 
proceeding. 

Any  person ' 
the  EA  may  do  i 


ishing  to  comment  on 

io.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  thelproposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  diat  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE,  Room 
lA,  WashingtoE ,  DC  20426; 

•  Label  one  c  spy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Coi  ipliance  Branch,  PR- 
11.2 

•  Reference  I  tocket  No.  CP99-21- 
000;  and 

Mail  your  coi  unents  so  that  they  will 
be  received  in  V  /ashington,  DC  on  or 
before  February  22,  2000. 

Comments  wi  11  be  considered  by  the 
Commission  bu|  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to        „ 
become  a  party  lo  the  proceeding  must 
file  a  motion  to  {intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214).  Only  jntervenors  have  the 
right  to  seek  rehearing  of  the 
Commission's  decision. 

Affected  land  owners  and  parties  with 
environmental  i  :oncems  may  be  granted 
intervenor  statu  s  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  inter  3St  in  this  proceeding 
which  would  m  )t  be  adequately 
represented  by  fmy  other  parties.  You  do 
not  need  intervtnor  status  to  have  your 
comments  cons  dered. 

Additional  in  formation  about  the 
proposed  projei  :t  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 

at  (202)  208-1088  or  on 
the  FERC  Interdet  website 
(www.ferc.fed.i  is)  using  the  "RIMS" 


link  to  information  in  this  docket 
number.  Click  on  the  "RIMS"  link, 
select  "Docket  #"  from  the  RIMS  Menu, 
and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  docimients  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CLIPS"  link,  select  "Docket  #"  from 
the  CIPS  menu,  and  follow  the 
instructions.  For  assistance  with  access 
to  CIPS,  the  CIPS  helpline  can  be 
reached  at  (202)  208-2474. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  00-1943  Filed  1-26-00  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatofy 
Commisalon 

[Docket  No.  CPOO-59-000] 

Petal  Gas  Storage  Company;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  ttie  Proposed  Petal 
Pipeline  Project,  and  Request  for 
Comments  on  Environmental  Issues 

January  21,  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Petal  Pipeline  Project,  involving  the 
construction  and  operation  of  facilities 
by  Petal  Gas  Storage  Company  (Petal)  in 
Forest,  Jones,  Jasper,  and  Clark 
Counties,  Mississippi.^  These  facilities 
would  consist  of  about  64.2  miles  of 
pipeline  and  35,590  horsepower  (hp)  of 
compression.  The  EA  will  be  used  by 
the  Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  on  Petal's 
proposed  route  and  receive  this  notice, 
you  may  be  contacted  by  a  pipeline 
company  representative  about  the 
acquisition  of  an  easement  to  construct, 
operate,  and  maintain  the  proposed 
facilities.  The  pipeline  company  would 
seek  to  negotiate  a  mutually  acceptable 
agreement.  However,  if  the  project  is 
approved  by  the  Commission,  that 


'  Petal's  application  was  filed  with  the 
Commission  on  December  28,  1999,  under  Section 
7  of  the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations. 


approval  conveys  with  it  the  right  of 
eminent  domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement,  the  pipeline  company  could 
initiate  condemnation  proceedings  in 
accordance  with  state  law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Petal  provided  to  landowners. 
This  fact  sheet  addresses  a  nimaber  of 
typical  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  website 
(www.ferc.fed.us). 

This  Notice  of  Intent  (NOI)  is  being 
sent  to  landowners  crossed  by  Petal's 
proposed  route;  Federal,  state,  and  local 
government  agencies;  national  elected 
officials;  regional  environmental  and 
public  interest  groups;  Indian  tribes  that 
might  attach  religious  and  cultural 
significance  to  historic  properties  in  the 
area  of  potential  effects;  local  libraries 
and  newspapers;  and  the  Commission's 
list  of  parties  to  the  proceeding. 
Government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern.  Additionally,  with  this  NOI  we 
are  asking  Federal,  state,  local,  and 
tribal  ^encies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the  EA.  These 
agencies  may  choose  to  participate  once 
they  have  evaluated  Petal's  proposal 
relative  to  their  agencies' 
responsibilities.  Agencies  who  would 
like  to  request  cooperating  status  should 
follow  the  instructions  for  filing 
comments  described  below. 

Summary  of  the  Proposed  Project 

Petal  proposes  to  build  new  pipeline 
and  compression  facilities  to  transport 
up  to  700  million  cubic  feet  per  day  of 
natural  gas  from  its  storage  field  to  new 
interconnections  with  Transcontinental 
Gas  Pipe  Line  Company  (Transco), 
Southern  Natural  Gas  Company 
(Southern),  and  Destin  Pipeline 
Company  (Destin).  Petal  requests 
Commission  authorization  to  construct, 
own,  operate,  and  maintain  the 
following  facilities. 

•  About  55  miles  of  36-inch-diameter 
loop  2  of  Petal's  existing  storage  header 
at  its  storage  field  in  Forrest  Coimty, 
near  Petal,  Mississippi; 


^  A  loop  is  a  segment  of  pipeline  that  is  installed 
adjacent  to  an  existing  pipeline  and  connected  to 
it  on  both  ends.  The  loop  allows  more  gas  to  be 
moved  through  the  pipeline  system. 
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•  About  58.7  miles  of  36-inch- 
diameter  pipeline  extending  from  the 
existing  Tennessee  Gas  Pipeline 
Company  (Tennessee)  Meter  Station 
near  the  town  of  Petal,  Mississippi  north 
through  portions  of  Forrest,  Jones, 
Jasper,  and  Clarke  Counties,  to  the 
existing  Destin  Meter  Station  near 
Enterprise,  Mississippi.  The  new 
pipeline  would  be  built  adjacent  to 
existing  Tennessee,  Southern,  and 
Destin  pipelines; 

•  A  new  compressor  station  with  four 
electric-driven  units  totaling  20,000  hp 
adjacent  to  Petal's  existing  compressor 
station  in  Forrest  County,  Mississippi; 

•  A  new  compressor  station  witn  four 
gas-driven  units  totaling  15,590  hp  near 
Heidelbujg,  in  Jasper  County, 
Mississippi; 

•  Three  new  meter  stations  at 
interconnections  with  Transco  in  Jasper 
county,  Mississippi,  and  with  Southern 
and  Destin  in  Clarke  County, 
Mississippi;  and 

•  Associated  pipeline  facilities, 
including  pig  traps  at  the  Petal  storage 
field  and  the  new  Destin  Meter  Station, 
and  a  total  eight  new  block  valves  along 
the  loop  and  main  pipeline. 

The  general  location  of  Petal's 
proposed  facilities  is  shown  on  the  map 
attached  as  appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  affect  about  682  acres  of  land. 
Following  construction,  about  251  acres 
would  be  retained  as  permanent  right- 
of-way.  The  remaining  431  acres  of 
temporary  work  space  would  be 
restored  and  allowed  to  revert  to  its 
former  use. 

Petal  proposes  to  use  a  typical 
pipeline  construction  right-of-way 
width  of  75  feet,  consisting  of  30  feet  of 
permanent  right-of-way  and  45  feet  of 
temporary  extra  work  space.  There  also 
would  be  about  92  acres  used  as 
additional  temporary  extra  work  spaces 
at  stream,  utility,  and  road  crossings. 
The  new  compressor  station  near  Petal, 
Mississippi  would  occupy  about  4  acres 
and  the  new  compression  station  near 
Heidelburg  would  use  about  10  acres. 
Construction  of  the  Transco  Meter 
Station  would  use  2  acres,  of  which  1 
acre  would  become  the  permanent  site. 
The  new  meter  stations  at  the 
interconnections  with  Southern  and 


'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch.  888  First 
Street,  NE,  Room  2A.  Washington,  DC  20426,  or  call 
(202)  208-1 371.  For  instructions  on  connecting  to 
RIMS  refer  to  the  last  page  of  this  notice.  Copies  of 
the  appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. , 


Destin  would  be  built  and  operated 
within  a  single  2  acre  parcel. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  "  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  NOI,  the 
Commission  requests  public  comments 
on  the  scope  of  the  issues  it  will  address 
in  the  EA.  All  comments  received  are 
considered  during  the  preparation  of  the 
EA. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  elected  officials, 
affected  landowners,  regional  public 
interest  groups,  Indian  tribes,  local 
newspapers  and  libraries,  and  the 
Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Environmental 
Issues 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  construction 
and  operation  of  the  proposed  project. 
We  have  already  identified  a  number  of 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Petal.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Geology  and  Soils 

— Potential  impacts  related  to  crossing 

karst  terrain. 
— Impacts  on  about  21  miles  of  prime 

farmland  soils. 
— Crossing  about  16  miles  of  erosion 

prone  soils. 

•  Water  Resources  and  Wetlands 
— Crossing  10  perennial  streams. 

— Crossing  one  stream  classified  as  an 
impaired  waterbody  with  limited 
water  quality. 

— Crossing  104  areas  classified  as 
"waters  of  the  United  States,"  the 
majority  of  which  are  wetlands. 


■*  "Us,"  "we,"  and  "0^-"  refer  to  the  en\'ironment 
staff  of  the  FERC's  Office  of  Pipeline  Regulation. 


•  Biological  Resources 

— Impacts  on  about  440  acres  of  forest 

or  woodlands. 
— Impacts  on  a  single  population  of 

Silky  Camellia,  a  state  listed  sensitive 

species. 
— Impacts  on  the  Gopher  Tortoise,  a 

federally  listed  threatened  species. 

•  Cultural  Resources 

— Impacts  on  prehistoric  and  historic 

sites. 
— Native  American  concerns. 

•  Land  Use 

— Impacts  on  crop  production. 
— Impacts  on  residential  areas. 
— Visual  effect  of  the  aboveground 

facilities  on  surrounding  areas. 
— Impacts  on  one  rural  residence  within 

50  feet  of  the  proposed  pipeline. 

•  Air  and  Noise  Quality 

— Impacts  on  local  air  quality  and  noise 
environment  as  a  result  of  the 
operation  of  new  compressor  stations. 

•  Alternatives 

— Evaluate  possible  alternatives  to  the 
proposed  project  or  portions  of  the 
project,  and  make  recommendations 
on  how  to  lessen  or  avoid  impacts  on 
the  various  resource  areas. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  coramentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  or  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensiue  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA,  Washington, 
DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Docket  No.  CPoa-59- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  28,  2000. 

[If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
oiu-  mailing  list,  please  retiu-n  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request, 
you  will  be  removed  from  the 
environmental  mailing  list.] 
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David  P.  Boerger  i. 

Secretary. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  for  New 
License 

January  21.2000. 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  New  License. 

b.  Project  No.:  1413. 

c.  Date  Filed:  October  1,  1999. 

d.  Applicants:  Fall  River  Rural 
Electric  Cooperative,  Inc. 

e.  Name  of  Project:  Ponds  Lodge 
Hydroelectric  Project. 

f.  Location:  On  the  Buffalo  River,  a 
tributary  to  the  Henry's  Fork  of  the 
Snake  River,  in  Fremont  County,  Idaho. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Contact:  Dee  M.  Reynolds,  General 
Manager,  Fall  River  Rural  Electric 
Cooperative,  Inc.,  714  Main  Street,  P.O. 
830,  Ashton.  Idaho  83420.  (208)  652- 
7431. 

i.  Expiration  date  of  original  license: 
October  31,  2004. 

j.  The  project  consists  of:  (1)  a  12-foot- 
high,  142-foot-long  rock-fill  dam;  (2)  a 
short  penstock;  (3)  a  powerhouse 
containing  a  turbine  generator  unit  with 
an  installed  capacity  of  250  kilowatts; 
(4)  a  short  taifrace;  (5)  a  12.5  kV,  3,500- 
foot-long  underground  transmission 
line;  and  (6)  appurtenant  facilities. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
contacting  John  Gourley  at  Pacific  Gas 
and  Electric  Company,  245  Market 
Street,  Room  1137,  San  Francisco,  CA 
94105,(415)972-5772. 

1.  FERC  contact:  Hector  M.  Perez, 
(202)  219-2843. 

m.  Locations  of  the  filing:  A  copy  of 
the  filing  is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  N.E.,  Room  A,  Washington, 
D.C.  20426,  or  by  calling  (202)  208- 
1371.  This  filing  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 


license  for  this  project  must  be  filed  by 
October  31,  2002. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  00-1945  Filed  1-26-00:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis 

January  21,2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Subsequent 
License. 

b.  Project  No.:  1981-010. 

c.  Date  Filed:  February  25, 1998. 

d.  Applicant:  Oconto  Electric 
Cooperative. 

e.  Name  of  Project:  Stiles  Project. 

f.  Location:  On  the  Oconto  River,  near 
the  City  of  Oconto  Falls,  Oconto  County, 
Wisconsin.  The  project  would  not 
utilize  Federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Tony 
Anderson,  General  Manager,  Oconto 
Electric  Cooperative,  7479  REA  Road, 
P.O.  Box  168,  Oconto  Falls,  WI  54154- 
0168,  (920)  846-2816. 

i.  FERC  Contact:  Patti  Leppert-Slack, 
(202)  219-2767,  or  E-mail  at 
patricia.lepperslack@ferc.fed.  us. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and  conditions 
and  prescriptions:  60  days  from  the 
issuance  of  this  notice. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis. 

1.  Brief  Description  of  the  Project:  The 
existing  project  consists  of:  (1)  A  20- 
foot-high  earthen  embankment  and  463- 
acre  impoundment;  (2)  a  66-foot-long 
powerhouse,  containing  tow  generating 
units  with  a  total  capacity  of  1 ,000 
kilowatts;  (3)  a  substation;  and  (4) 
appurtenant  facilities. 

m.  Available  Locations  of  the 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on  the 
web  at  www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
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reproduction  at  the  address  showTj  in 
item  h. 

Development  Application — PubUc 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

Filing  and  Service  of  Responsive 
Dociunents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
arfd  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions.  The 
Commission  directs,  pursuant  to  Section 
4.34(b)  of  the  Regulations  (see  Order  No. 
533,  issued  May  8.  1991,  56  FR  23108, 
May  20, 1991)  that  all  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  application  be  filed  with 
the  Conunission  within  60  days  from 
the  issuance  date  of  this  notice.  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  Anyone  may  obtain 
an  extension  of  time  for  these  deadlines 
from  the  Commission  only  upon  a 
showing  of  good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  titie  "COMMENTS,"  "REPLY 
COMMENTS," 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
As  additional  copy  must  be  sent  to 
Director,  Division  of  Licensing  and 
Compliance,  Office  of  Hydropower 


Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-1946  Filed  1-26-00;  8:45  am] 

BILUfMS  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  To  Amend 
License,  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

January  2T,  2000. 

a.  Application  Type:  Application  to 
Amend  License  for  the  Yadkin  Project. 

b.  Project  No:  2197-038. 

c.  Date  Filed:  December  3, 1999. 

d.  Applicant:  Yadkin,  Inc. 

e.  Name  of  Project:  Yadkin  Project. 

f.  Location:  The  Project  is  located  on 
lower  Yadkin  stretch  of  the  Yadkin-Pee 
Dee  River  in  Stanly,  Montgomery, 
Davidson,  and  Rowan  Counties,  North 
Carolina.  The  project  does  not  utilize 
federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  B.  Julian  Polk, 
Yadkin,  Inc.,  P.O.  Box  576,  Highway 
740,  Building  4,  Badin,  NC  28009-0576. 
Tel:  (704)  422-5617. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Vedula,  Sarma  at  (202)  219-3273  or  by 
e-mail  at  vedula.sarma@ferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  30  days  from  the  issuance 
date  of  this  notice. 

Please  include  the  project  number 
(2197-038)  on  any  comments  or 
motions  filed. 

k.  Description  of  Filing:  Yadkin,  Inc. 
proposes  to  perform  upgrades  of  the 
hy(froelectric  generation  units  at  three 
of  the  project  developments.  The 
proposed  activities  consist  of  replacing 
the  existing  turbine  runners  and 
rewinding  of  the  generators.  The 
proposed  upgrades  would  increase  the 
net  project  capacity  from  209.52  MW  to 
216.38  MW,  and  the  net  hydraulic 
capacity  of  the  project  would  increase 
from  40.095  cfs  to  41,085  cfs. 

L  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 


located  at  888  Ffrst  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  fihng  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE  ".  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
Ffrst  Street,  NE.  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  00-1947  Filed  1-26-00;  8:45  am] 
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DEPARTMENT  QF  ENERGY 

Federal  Energy  ttegulatory 
Commission 

Notice  of  Temporary  Variance  Request 
and  Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

January  21.  2000. 

Take  notice  th  at  the  following 
hydroelectric  application  has  been  filed 
with  the  CommiBsion  and  is  available 
for  public  inspe<^tion: 

a.  Type  of  Apmication:  Request  for 
Continued  Temporary  Variance. 

b.  Project  JVo;^584-027. 

c.  Date /le/d.-jinuary  10,  2000. 

d.  Applicant:  Rochester  Gas  and 
Electric  Corpora  ion. 

e.  Name  ofPn  <ject:  Station  26  Project. 

f.  Location:  Oi  i  the  Genesee  River,  in 
the  City  of  Roch  >ster,  Monroe  County, 
New  York.  The  project  does  not  utilize 
federal  or  tribal  ands. 

g.  Filed  Pursui  wt  to:  18  CFR  4.200. 
h.  Applicant  Contact:  Hugh  J.  Ives, 

Rochester  Gas  ai  id  Electric,  89  East 
Ave.,  Rochester,  NY  14649-0001,  (716) 
724-8209. 

i.  FERC  Conta  "A:  Robert  Fletcher, 
robert.fletcher®  erc.fed.us,  202-219- 
1206. 

j.  Deadline  foi  filing  comments, 
motions  to  inter  rene  and  protest:  20 
days  from  the  is  luance  date  of  this 
notice.  Please  include  the  project 
number  (2584-C27)  on  any  comments  or 
motions  filed.  A  1  documents  (original 
and  eight  copies)  should  be  filed  with: 
David  P.  Boerge  s.  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington.  20426. 

k.  Description  of  Application:  The 
New  York  State  Canal  Corporation 
(NYSCC),  whicl:  operates  the  Court 
Street  Dam  at  th  ?  Station  26  Project  as 
well  as  the  cana  system  of  which  the 
dam  is  an  integril  part,  intends  to 
perform  maintei  lance  on  the  river 
floodwall  appro  Kimately  one-quarter 
mile  upstream  f  om  the  dam  for  a  three 
to  four  month  p  ;riod.  The  NYSCC  will 
repair  some  l,5(i0  feet  of  concrete 
floodwall,  recreitional  enhancements, 
and  public  assei  s  improvements.  The 
work  is  to  be  co  npleted  by  April  15, 
2000.  The  NYS(  IC  has  determined  that 
the  most  effecti'  e  way  to  repair  the 
floodwall  is  to  r  laintain  the 
impoundment  a  :  510.6  feet 
continuously.  T  le  NYSCC  has  requested 
the  licensee  hoi  1  the  reservoir  elevation 
at  the  510.6  fool  elevation  using  the 
project  turbine,  when  possible,  in  lieu  of 
the  Court  Street  Dam  spillgates. 

Article  401  o:  the  project  license 
requires  the  lic(  usee,  in  part,  to 
maintain  the  im  poundment  level  during 


the  non-navigation  season  such  that  no 
more  than  half  of  each  day  shall  such 
level  be  below  511.6  feet  and  at  no  time 
shall  it  be  below  510.6  feet. 
Accordingly,  the  licensee  requests  a 
variance  to  article  401  through  April  15, 
2000,  to  allow  it  to  expand,  from  12 
hours  per  day  to  24  hoius  per  day,  its 
ability  to  hold  the  impoundment  level  at 
510.6  feet  to  facilitate  the  work  being 
done  by  the  NYSCC.  The  licensee 
continues  to  consult  with  the  NYSCC, 
the  New  York  State  Department  of 
Environmental  Conservation,  and  the 
U.S.  Fish  and  Wildlife  Service. 

1.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A.  Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motioQ  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicemt  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 


A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conaments.  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1949  Filed  1-26-00;  8:45  am] 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  for  Extension  of 
Time  To  Commence  and  Complete 
Project  Construction  and  Soliciting 
Comments,  Motions  to  Intervene,  and 
Protests 

January  21.  2000. 

Take  notice  that  the  folloiwng 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type.-^lequest  for 
Extension  of  Time  to  Commence  and 
Complete  Project  Construction. 

b.  Project  No.:  9401-051. 

c.  Date  Filed:  December  15, 1999. 

d.  Applicant:  Ml.  Hope  Water  Power 
Project,  LLP. 

e.  Pursuant  to:  Public  Law  106-121 
(1999). 

f.  Applicant  Contact:  Donald  H. 
Clarke.  Counsel  for  Licensee,  Wilkinson 
Barker  Knauer,  LLP.  2300  N  Street, 
N.W..  Suite  700.  Washington,  D.C. 
20037,  (202)  783-4141. 

g.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  at  (202)  219-2671,  or  e- 
mail  address:  lynn.miles@ferc.fed.us 

h.  Deadline  for  filing  comments  and 
or  motions: 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington.  DC  20426. 

Please  include  the  project  numbers 
(9401-051)  on  any  comments  or 
motions  filed. 

i.  Description  of  the  Request:  The 
licensee  has  requested  that  the  deadline 
for  commencement  of  construction  of 
the  Mt.  Hope  Piunped  Storage 
Hydroelectric  Project  be  extended  for 
two  additional  years.  The  deadline  to 
commence  project  construction  for 
FERC  Project  No.  9401  would  be 
extended  to  August  3.  2003.  The 
deadline  for  completion  of  construction 
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for  FERC  Project  No.  9401  would  be 
extended  to  August  3,  2009. 

j.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  fihng  may 
be  viewed  on  http:www.ferc.fed.us/ 
online/rims. htm  (call  (202)208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

k.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Conunission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1950  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6530-2] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request,  Standards 
of  Performance  for  New  Stationary 
Sources  (NSPS)  Secondary  Lead 
Smelters 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Standards  of  Performance  for 
New  Stationary  Sources  (NSPS) 
Secondary  Lead  Smelters,  40  CFR  part 
60,  subpart  L;  OMB  No.  2060-0080;  EPA 
No.  1128.06;  expiration  date  is  March 
31,  2000.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  28,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
email  at  farmer.sandy@epamail.epa.gov, 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1128.06.  For  technical  questions 
about  the  ICR,  please  contact  Deborah 
Thomas  at  202-564-5041. 
SUPPLEMENTARY  INFORMATION: 

Title:  New  Source  Performance 
Standards  for  Secondary  Lead  Smelters, 
Part  60,  Subpart  L;  OMB  Control  No. 
2060-0080;  EPA  ICR  No.  11 28.06, 
expiration  date  March  31,  2000.  This  is 
a  request  for  extension  of  a  currently 
approved  collection. 

Abstract:  New  Source  Performance 
Standards  for  Secondary  Lead  Smelters 
were  developed  to  ensvue  that  air 
emissions  from  these  facilities  do  not 
cause  ambient  concentrations  of  lead 
and  non-lead  particulate  matter  to 
exceed  levels  that  may  reasonably  be 
anticipated  to  endanger  public  health 


and  the  environment.  Owners  or 
operators  of  secondary  lead  smelters 
subject  to  NSPS  must  notify  EPA  of 
construction,  reconstruction, 
modification,  anticipated  and  actual 
startup  dates,  and  results  of 
performance  tests.  These  facilities  must 
also  maintain  records  of  performance 
test  results,  startups,  shutdowns,  and 
malfunctions.  The  control  of  emissions 
of  particulate  matter  ft'om  secondary 
lead  smelters  requires  not  only  the 
installation  of  properly  designed 
equipment,  but  also  the  operation  and 
maintenance  of  that  equipment. 
Emissions  of  lead  and  non-lead 
particulate  matter  from  secondary  lead 
smelters  are  the  result  of  operation  of 
pot  furnaces,  blast  furnaces,  and 
reverberatory  furnaces. 

These  standards  rely  on  the  capture 
and  collection  of  particulate  matter  by 
particulate  emission  control  devices 
such  as  an  electrostatic  precipitator  or 
scrubber.  The  reviewing  authority  may 
then  inspect  the  soiut:e  to  check  if  the 
pollution  control  devices  are  properly 
installed  and  operated  and  the  standard 
is  being  met.  Performance  test  reports 
are  needed  as  these  are  the  Agency's 
record  of  a  source's  initial  capability  to 
comply  with  the  emission  standard,  and 
serve  as  a  record  of  the  operating 
conditions  imder  which  compliance 
was  achieved.  In  order  to  ensure 
compliance  with  the  standards, 
adequate  recordkeeping  and  reporting  is 
necessary.  This  information  enables  the 
Agency  to:  (1)  identify  the  sources 
subject  to  the  standard;  (2)  ensure  initial 
compliance  with  emission  limits;  and 
(3)  verify  continuous  compliance  with 
the  standard.  Reporting  and 
recordkeeping  requirements  on  the  part 
of  the  respondent  are  mandatory  under 
section  114  of  the  Clean  Air  Act  as 
amended  and  40  CFR  part  60. 

All  reports  are  sent  to  the  delegated 
State  or  local  authority.  In  the  event  that 
there  is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office.  All  information 
submitted  to  the  Agency  for  which  a 
claim  of  confidentieility  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  Chapter  1, 
part  2,  subpart  B-Confidentiality  of 
Business  Information  (See  40  CFR  part 
2;  41  FR  36902.  September  1.  1976; 
amended  by  43  FR  39999.  September  8, 
1978;  43  FR  42251,  September  28,  1978; 
44  FR  17674,  March  23,  1979). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
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15.  The  Federal JRegister  document 
required  under  S  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
16,1999  (64  FR  44518);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  olf  information  is 
estimated  to  av^age  1.5  hours  per 
response.  Burdeti  means  the  total  time, 
effort,  or  financial  resoiuces  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  pijovide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  leview  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  prc^cessing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  toi  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  relview  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners/operatcf  s  of  Secondary  Lead 
Smelters 


Estimated  Nu  Tiber  of  Respondents: 


23. 


Toal 


»/  Response:  \lyil 

Annual  Hour  Burden: 


Frequency  o, 
respondent. 

Estimated 
35. 

Estimated  To  al  Annualized  Capital 
and  Operating  I '  Maintenance  Cost 
Burden:  $0.00. 

Send  commei  its  on  the  Agency's  need 
for  this  infonna|ion.  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  auton  tated  collection 
techniques  to  th  e  following  addresses. 
Please  refer  to  ^A  ICR  No.  1128.06  and 
0MB  No.  2060-^080  in  any 
correspondence . 

Ms.  Sandy  Famier.  U.S.  Environmental 
Protection  ,  ^.gency,  Office  of 
Environme:  ital  Iiiformation, 
Collection  Strategies  Division 
(2822).  1200  Pennsylvania,  NW. 
Washingtoi  i,  DC  20460; 

and 

Office  of  Inforn  ation  and  Regulatory 
Affairs,  Ofi  ce  of  Management  and 
Budget,  Atl  ention:  Desk  Officer  for 
EPA,  725  1 7th  Street.  NW, 
Washingtoi  i,  DC  20503. 


Dated:  January  20,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  00-1962  Filed  1-26-00;  8:45  am) 

BILUNG  CODE  8S60-60-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6530-3] 

Agency  Information  Collection 
Activities:  Sut>miMlon  for  0MB 
Review;  Comment  Request,  NSPS 
Performance  for  Equipment  Leaics  of 
VOC  from  Onshore  Natural  Gas 
Processing  Plants,  and  NSPS  Natural 
Gas  Processing:  SO2  Emissions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS.  40  CFR  part  60.  subpart 
KKK.  Standards  of  Performance  for 
Equipment  Leaks  of  VOC  from  Onshore 
Natural  Gas  Processing  Plants,  and 
NSPS.  40  CFR  part  60.  subpart  LLL, 
Standards  of  Performance  for  Natiu-al 
Gas  Processing:  SO2  Emissions.  The 
OMB  Control  Number  is  2060-0120  and 
expiration  date  03/31/00.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  February  28.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740.  by 
E-Mail  at 

Farmer.Sandy@epamail.epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1086.06.  For  technical  questions 
about  the  ICR.  contact  Dan  Chadwick  at 
(202)  564-7054. 
SUPPLEMENTARY  INFORMATION: 

Title:  NSPS  Subpart  KKK  Standards  of 
Performance  for  Equipment  Leaks  of 
VOC  from  Orishore  Natural  Gas 
Processing  Plants,  and  NSPS  Subpart 
LLL  Standards  of  Performance  for 
Natural  Gas  Processing:  SO2  Emissions. 
(OMB  Control  No.  2060-0120;  EPA  ICR 
No.  1086.06)  expiring  03/31/00.  This  is 
a  request  for  extension  of  a  currently 
approved  collection. 

Abstract:  Owners/operators  of 
Onshore  Natural  Gas  Processing  Plants 


subject  to  subparts  KKK  and  LLL  must 
notify  EPA  of  construction, 
modifications,  startups,  shutdowns, 
malfunctions,  and  initial  performance 
tests  dates  and  results.  Owners/ 
operators  subject  to  these  standards 
must  make  one-time-only  reports  of 
notification  of  the  date  of  construction 
or  reconstruction  and  notification  of  the 
anticipated  and  actual  startup  dates. 
Owner/operators  subject  to  these 
standards  must  also  report  on  the 
notification  of  any  physical  or 
operational  change  that  may  cause 
emission  increases  and  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown 
or  malfunction  in  ihe  operation  of  an 
affected  facility,  or  any  period  in  which 
the  monitoring  system  is  inoperable. 

Facilities  subject  to  subpart  KKK  must 
provide  information  on  leaks,  including 
the  date  when  the  leak  was  detected,  the 
repair  method  used  and  other  pertinent 
details.  Facilities  subject  to  subpart  LLL 
must  submit  information  on  excess  SO2 
emissions.  Large  facilities  subject  to 
subpart  T.T.T.  must  install,  calibrate, 
maintain  and  operate  SO2  Continuous 
Emission  Monitors.  These  facilities 
would  also  have  to  submit  the  results  of 
initial  performance  tests.  Owners/ 
operators  of  ail  affected  facilities  must 
report  semiannually  on  the  operating 
information  contained  in  the  records. 
This  information  is  collected  and  used 
to  ensure  that  the  standards  for  VOC 
and  SO2  emissions  are  being  met. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  dociunent 
required  imder  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  08/16/ 
99  (64  FR  44518)  and  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  102  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
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requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
infonnation;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners/operators  of  natural  gas 
processing  plants  (KKK)  and  Owners/ 
operators  for  Onshore  Natural  Gas 
Processing  (LLL). 

Estimated  Number  of  Respondents: 
558. 

Frequency  of  Response:  Semiannually 
or  as  needed. 

Estimated  Total  Annual  Hour  Burden: 
114,036  hours. 

Estimated  Total  Annualized  Capital. 
OM  Cost  Burden:  $74,100. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  acciuacy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1086.06  and 
OMB  Control  No.  2060-0120  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of 
Environmental  Information, 
Collection  Strategies  Division 
(2822),  1200  Pennsylvania,  NW, 
Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Manag^ent  and 
Budget,  Attention:  Desk^fficer  for 
EPA,  725  17di  Street.  NW, 
Washington,  DC  20503. 

Dated:  January  20,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  00-1963  Filed  1-26-00;  8:45  am] 

BILLING  CODE  6560-S0-(> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-653Q-4] 

Agency  Information  Collection 
Activities:  SutMnission  for  OMB 
Review;  Comment  Request;  National 
Volatile  Organic  Compound  Emission 
Standards  for  Consumer  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 


and  Budget  (OMB)  for  review  and 
approval:  "Reporting  and 
Recordkeeping  Requirements  for 
National  Volatile  Organic  Compound 
Emission  Standards  for  Consumer 
Products,"  EPA  No.  1764.02,  OMB  No. 
2060-0348,  expires  March  31,  2000.  The 
ICR  describes  die  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instnunent. 

DATES:  Comments  must  be  submitted  on 
or  before  February  28,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  1764.02.  For 
technical  questions  about  the  ICR 
contact  Bruce  Moore  at  919-541-5460. 
SUPPLEMENTARY  INFORMATION: 

Title:  National  Volatile  Organic 
Compound  Emission  Standards  for 
Consumer  Products,  OMB  No.  2060- 
0348,  EPA  No.  1764.02,  expires  March 
31,  2000.  This  is  a  request  for  an 
extension  of  a  cxirrently  approved 
collection. 

Abstract:  The  information  collection 
includes  initial  reports  and  periodic 
recordkeeping  necessary  for  EPA  to 
ensure  compliance  with  Federal 
standards  for  volatile  organic 
compounds  in  consiuner  products. 
Respondents  are  manufacturers, 
distributors,  and  importers  of  consumer 
products.  Responses  to  the  collection 
are  mandatory  under  40  CFR  part  59, 
subpart  C — National  Volatile  Organic 
Compound  Emission  Standards  for 
Consumer  Products.  The  EPA  is 
required  under  section  183(e)  of  the 
Clean  Air  Act  (Act)  to  regulate  VOC 
emissions  from  the  use  of  consumer  and 
commercial  products.  Pursuant  to 
section  183(e)(3),  the  EPA  published  a 
list  of  consiuner  and  commercial 
products  and  a  schedide  for  their 
regulation  on  March  23, 1995  (60  FR 
15264).  Consumer  products  were 
included  in  Group  I  of  the  list,  and 
standards  were  promulgated  on 
September  11, 1998. 

m  the  Administrator's  judgment,  VOC 
emissions  horn  the  use  of  consumer 
products  contribute  to  ground-level 
ozone  formation  in  ozone  non- 
attainment  areas.The  reports  and 
recordkeeping  activities  required  under 
the  rule  enable  the  EPA  to  determine 
whether  or  not  consumer  products 
manufactiued  or  imported  for  use  in  the 
U.S.  meet  the  VOC  content  limits. 
Minimal  reporting  is  required.  Initial 
reporting  consists  of  information  needed 


by  EPA  to  (1)  identify  the  imiverse  of 
manufacturers  and  importers  subject  to 
the  rule;  (2)  determine  the  date  of 
manufacture  of  products;  (3)  ascertain 
the  location  of  formulation  and  batch 
records  for  purposes  of  compliance 
assiu^nce;  and  (4)  have  on  record  a 
responsible  company  official  as  a 
primary  contact.  Notification  of  the  use 
of  revised  date  codes  enables  EPA  to 
have  access  to  the  most  current  codes. 
All  information  submitted  to  the  EPA 
for  which  a  claim  of  confidentiality  is 
made  will  be  safeguarded  according  to 
the  Agency  policies  set  forth  in  40  CFR 
part  2,  subpart  B — Confidentiality  of 
Business  Information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR,  chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  Jime 
18,  1999  (64  FR  32856);  no  comments 
were  received. 

Burden  Statement:  The  annual  pubUc 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  79  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
informafion,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soim:es; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Manufacturers,  distributors,  and 
importers  of  consumer  products. 

Estimated  Number  of  Respondents: 
375. 

Frequency  of  Response:  Initial 
notification  and  on  occasion. 

Estimated  Total  Annual  Hour  Burden: 
29,695  hours. 

Estimated  Total  Armualized  Capital, 
Operating/Maintenance  Cost  Burden: 
SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the    i 
provided  burden  estimates,  and  any 
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suggested  meth  ods  for  minimizing 
respondent  but  den,  including  through 
the  use  of  autoi  aated  collection 
techniques  to  t  le  following  addresses. 
Please  refer  to  fPA  ICR  No.  1764.02  and 
0MB  Control  No.  2060-0348  in  any 
correspondeno  i. 

Ms.  Sandy  Fan  ler,  U.S.  Environmental 
Protection  Agency,  Office  of 
Enviroiune  ntal  Information, 
Collection  Strategies  Division 
(2822),  12C  0  Permsylvania,  NW, 
Washingto  i,  DC  20460; 
and 
Office  of  hifom  lation  and  Regulatory 
Affairs,  Of  ice  of  Management  and 
Budget.  At  ention:  Desk  Officer  for 
EPA.  725  17th  Street.  NW, 
Washingto  i,  DC  20503. 

Dated:  January  20.  2000. 
Oscar  Morales, 

Director.  Collecti  )n  Strategies  Division. 
[FR  Doc.  00-196'  Filed  1-26-00;  8:45  am) 
BILLING  COOe  6560-  SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6530-1] 

Add  Rain  Prodram;  Notice  of  the  Filing 
of  Petitions  foi  Administrative  Review 
and  Notice  of  final  Action 

agency:  Envirdnmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  the  filing  of  petitions 
for  administrative  review  and  notice  of 
final  action. 


SUMMARY:  The  jurpose  of  this  document 
is  to  announce  the  filing,  with  EPA's 
Environmental  Appeals  Board  (EAB).  of 
two  petitions  f(  )r  review  by  UtiliCorp 
United,  hic.  (UCU)  of  two  decisions 
issued  by  EPA' s  Office  of  Air  and 
Radiation.  Aci(  t  Rain  Division,  and  to 
announce  the  I  mal  agency  action 
regarding  one  (if  these  decisions.  These 
decisions  and  tetitions  for  review 
concern  a  request  submitted  by  UCU  for 
approval  of  a  method  for  apportionment 
of  the  nitrogenjoxide  (NOx)  emissions 
from  a  common  stack  at  UCU's  Sibley, 
Missouri  faciliiy. 
DATES:  The  EAB  issued  its  Order 
Consolidating  Petitions  For  Review, 
Denying  Request  For  Interim  Relief, 
And  Denying  I  :eview  Of  Petition  No. 
99-3  on  December  29,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  C.  Alp*m,  Attorney-Advisor, 
Clean  Air  Mari  ;ets  Division  (formerly 
called  "Acid  Fain  Division")  (6204J), 
U.S.  Environm  ental  Protection  Agency, 
Ariel  Rios  Bui  ding,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460  at 
(202)564-915  . 


SUPPLEMENTARY  INFORMATION:  On 
November  16,  1999,  UCU  filed,  with  the 
EAB,  a  petition  for  review  (CAA  Appeal 
No.  99-2)  of  a  decision  by  EPA's  Office 
of  Air  and  Radiation,  Acid  Rain 
Division,  dated  October  15, 1999, 
disapproving  UCU's  petition  for 
approval  of  a  method  for  apportionment 
of  (NOx  emissions  from  a  common  stack 
at  UCU's  facility  located  at  Sibley, 
Missouri.  The  appeal  raises  issues 
regarding  the  requirement  of  40  CFR 
75.17(a)(2)(iii).  On  December  17, 1999, 
UCU  filed,  with  the  EAB,  another 
petition  for  review  (CAA  Appeal  No. 
99-3)  of  a  second  decision  issued  by 
EPA's  Office  of  Afr  and  Radiation,  Acid 
Rain  Division,  dated  November  19, 
1999,  denying  UCU's  November  10, 
1999  request  for  a  stay  of  40  CFR 
75.17(a)(3)(iii)  with  respect  to  Unit  3  at 
UCU's  Sibley,  Missouri,  facility.  Both  of 
these  appeals  were  filed  under  40  CFR 
part  78  of  the  Acid  Rain  regulations,  and 
both  petitions  for  review  requested 
evidentiary  hearings.  On  December  29, 
1999,  the  EAB  issued  an  order    " 
consolidating  the  two  petitions  for 
review,  denying  UCU's  request  for 
interim  relief  in  CAA  Appeal  No.  99-2, 
and  denying  review  of  CAA  Appeal  No. 
99-3.  Motions  for  leave  to  intervene  in 
the  remaining  administrative 
proceeding  regarding  CAA  Appeal  No. 
99-2  under  40  CFR  78.11  must  be  filed 
by  February  11.  2000  with  the  EAB. 

Pursuant  to  40  CFR  78.1(a)(2),  for 
purposes  of  judicial  review,  final  agency 
action  occius  when  a  decision 
appealable  under  part  78  is  issued  and 
the  procedure  for  appealing  the  decision 
are  exhausted.  This  notice,  being 
published  today  in  the  Federal  Register, 
constitutes  notice  of  the  final  agency 
action  denying  UCU's  request  for 
interim  relief  and  review  of  CAA 
Appeal  No.  93-3.  If  available,  judicial 
review  of  this  decision  under  section 
307(b)(1)  of  the  Clean  Air  Act  (Act)  may 
be  brought  only  by  the  filing  of  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  from  the  date  on 
which  today's  notice  is  published  in  the 
Federal  Register.  Under  section 
307(h)(2)  of  the  Act,  this  decision  shall 
not  be  subject  to  later  judicial  review  in 
any  civil  or  criminal  proceeding  for 
enforcement. 

Dated:  )anuary  20.  2000. 
Brian  |.  McLean, 

Director.  Clean  Air  Markets  Division. 
[FR  Doc.  00-1961  Filed  1-26-00  8.45  am] 

BILUNG  CODE  6S60-50-M 


ENViRONiMENTAL  PROTECTION 
AGENCY 

[FRL-6529-9] 

Meeting  of  the  Ozone  Transport 
Commission  for  the  Northeast  United 
States 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting;  change  of 
previously  annoimced  meeting  times. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
announcing  a  change  in  the  starting  and 
ending  times  for  the  2000  Winter 
Meeting  of  the  Ozone  Transport 
Commission.  This  meeting  is  for  the 
Ozone  Transport  Commission  to  deal 
with  appropriate  matters  within  the 
Ozone  Transport  Region  in  the 
Northeast  and  Mid-Atlantic  States,  as 
provided  for  under  the  Clean  Air  Act 
Amendments  of  1990.  This  meeting  is 
not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  as  amended. 
DATES:  The  meeting  will  be  held  on 
January  27.  2000  from  8:30  a.m.  to  noon. 
The  times  are  a  revision  to  those 
announced  previously. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Washington  &  Towers.  1919 
Connecticut  Avenue  NW,  Washington, 
DC;  (202)  483-3000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Katz,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street.  Philadelphia,  PA  19103; 
(215)  814-2900. 

FOR  DOCUMENTS  AND  PRESS  INQUIRIES 
CONTACT:  Bruce  S.  Carhart.  Ozone 
Transport  Commission.  444  North 
Capitol  Street  N.W.,  Suite  638. 
Washington.  DC  20001;  (202)  508-3840; 
e-mail:  ozone@sso.org;  website:  http:// 
v\rww. sso.org/otc. 

SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 
section  184  provisions  for  the  "Control 
of  Interstate  Ozone  Air  Pollution." 
Section  184(a)  establishes  an  "Ozone 
Transport  Region"  (OTR)  comprised  of 
the  States  of  Connecticut,  Delaware, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  commission  in  New  York 
City  on  May  7,  1991.  The  purpose  of  the 
Ozone  Transport  Commission  is  to  deal 
with  ground  level  ozone  formation, 
transport,  and  control  within  the  OTR. 
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The  purpose  of  this  notice  is  to 
announce  again  that  this  Conunission 
will  meet  on  January  27.  2000.  The 
meeting  will  be  held  at  the  address 
noted  earlier  in  this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  the  Ozone  Transport 
Commission  are  not  subject  to  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  This  meeting  will  be 
open  to  the  public  as  space  permits. 

Type  of  Meeting:  Open. 

Agenda:  Copies  of  the  final  agenda  are 
available  from  Lisa  Sims  of  the  OTC 
office  (202)  508-3840  (by  e-mail: 
ozone@sso.org  or  via  our  website  at 
http://www.sso.org/otc).  The  purpose  of 
this  meeting  is  to  review  air  quality 
needs  within  the  Northeast  and  Mid- 
Atlantic  States,  including  reduction  of 
motor  vehicle  and  stationary  source  air 
pollution.  The  OTC  is  also  expected  to 
address  issues  related  to  the  transport  of 
ozone  into  its  region,  including  actions 
by  EPA  imder  sections  110  and  126  of 
the  Clean  Air  Act,  to  evaluate  the 
potential  for  additional  emission 
reductions  through  new  motor  vehicle 
emission  standards,  and  to  discuss 
market-based  programs  to  reduce 
pollutants  that  cause  ozone. 

Dated:  January  20,  2000. 
Stanley  L.  Laskowski, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  00-1960  Filed  1-26-00;  8:45  am) 

BILLING  CODE  6560-50-U 


FEDERAL  COMMUNCIATIONS 
COMMISSION 

[CS  Docket  No.  99-230,  FCC  99-418] 

Annual  Assessment  of  the  Status  of 
Competition  in  Markets  for  the  Delivery 
of  Video  Programming 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  is  in 
compliance  with  the  Communications 
Act  of  1934,  as  amended,  which 
requires  the  Commission  to  report 
annually  to  Congress  on  the  status  of 
competition  in  markets  for  the  delivery 
of  video  progranuning.  On  December  30, 
1999,  the  Commission  adopted  its  sixth 
annual  report  {"1999  Report").  The  1999 
Report  contains  data  and  information 
that  summcirize  the  status  of 
competition  in  markets  for  the  delivery 
of  video  programming  and  updates  the 
Commission's  prior  reports. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Glauberman  or  Nancy 


Stevenson,  Cable  Services  Bureau,  (202) 
418-7200,  TTY  (202)  418-7172. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  1999 
Report  in  CS  Docket  No.  99-230,  FCC 
99-418,  adopted  December  30, 1999, 
and  released  January  14,  2000.  The 
complete  text  of  the  1999  Report  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
FCC  Reference  Center,  445  12th  Street, 
S.W.,  Washington,  D.C.,  20554,  and  may 
also  be  piu-chased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service 
("ITS.  Inc."),  (202)  857-3800,  1231  20th 
Street,  N.W.,  Washington,  D.C.  20036.  In 
addition,  the  complete  text  of  the  1999 
Report  is  available  on  the  Internet  at 
http :  //www .  fcc.gov/csb/csrptpg.  html . 

S3mopsis  of  the  1999  Report 

1.  The  Commission's  1999  Report  to 
Congress  provides  information  about  the 
cable  television  industry  and  other 
multichannel  video  programming 
distributors  ("MVPDs"),  including 
dfrect  broadcast  satellite  ("DBS") 
service,  home  satellite  dishes  ("HSDs"), 
wireless  cable  systems  using  frequencies 
in  the  multichannel  multipoint 
distribution  service  ("MMDS")  and 
instructional  television  fixed  service 
("ITFS").  private  cable  or  satellite 
master  antenna  television  (SMATV") 
systems,  as  well  as  broadcast  television 
service.  The  Commission  also  considers 
several  other  existing  and  potential 
distributors  of  and  distribution 
technologies  for  video  programming, 
including  the  Internet,  home  video  sales 
and  rentals,  local  exchange  telephone 
carriers  ("LECs"),  and  electric  and  gas 
utilities. 

2.  The  Commission  further  examines 
the  market  structure  and  issues  affecting 
competition,  including  horizontal 
concentration,  vertical  integration,  and 
technical  advances.  The  1999  Report 
addresses  competitors  serving  multiple 
dwelling  unit  buildings  (MDUs")  and 
evidence  of  competitive  responses  by 
industry  players  that  face  competition 
from  other  MVPDs.  The  1999  Report  is 
based  on  publicly  available  data,  filings 
in  various  Commission  rulemaking 
proceedings,  and  information  submitted 
by  commenters  in  response  to  a  Notice 
of  Inquiry  (64  FR  36013)  in  this  docket. 

3.  In  the  1999  Report,  the  Commission 
concludes  that  competitive  alternatives 
and  consumer  choices  continue  to 
develop.  Cable  television  still  is  the 
dominant  technology  for  the  delivery  of 
video  prdgramming  to  consumers  in  the 
MVPD  marketplace,  although  its  share 
continues  to  decline.  As  of  June  1999, 
82%  of  all  MVPD  subscribers  received 
their  video  programming  from  a  local 


franchised  cable  operator,  compared  to 
85%  a  year  earlier.  There  has  been  an 
increase  in  the  total  number  of 
subscribers  to  noncable  MVPDs,  most  of 
which  is  attributable  to  the  continued 
growth  of  DBS.  However,  there  have 
been  declines  in  the  niunber  of 
subscribers  and  market  shares  of  MVPDs 
using  other  distribution  technologies. 
Significant  competition  from  local 
telephone  companies  has  not  generally 
developed  even  though  the 
Telecommunications  Act  of  1996  ("1996 
Act")  removed  some  barriers  to  LEC 
entry  into  the  video  marketplace. 
4.  Key  Findings: 

•  Industry  Gmwtb:  A  total  of  80.9 
million  households  subscribed  to 
multichannel  video  programming 
services  as  of  June  1999,  up  5.5%  over     ■ 
the  76.6  million  households  subscribing 
to  MVPDs  in  June  1998.  This  subscriber 
growth  accompanied  a  3.2  percentage 
point  increase  in  multichannel  video 
programming  distributors'  penetration 

of  television  households  to  81.4%  as  of 
June  1999.  The  number  of  cable 
subscribers  continued  to  grow,  reaching 
66.7  million  as  of  June  1999,  up  almost 
2%  over  the  65.4  million  cable 
subscribers  in  June  1998.  The  total 
number  of  noncable  MVPD  households 
grew  from  11.2  million  as  of  June  1998 
to  14.2  million  homes  as  of  June  1999, 
an  increase  of  26%.  Noncable's  share  of 
total  MVPD  subscribers  continued  to 
grow,  constituting  18%  of  all 
multichannel  video  subscribers  as  of 
June  1999,  up  from  the  15%  reported 
last  year.  The  greatest  growth  of 
noncable  MVPD  subscribers  was  to  DBS 
service.  Between  June  1998  to  June 
1999,  the  number  of  DBS  subscribers 
grew  from  7.2  million  households  to 
10.1  million  households.  DBS 
subscribers  now  represent  12.5%  of  all 
MVPD  subscribers,  up  from  9.4%  a  year 
earlier. 

•  Convergence  of  Cable  and  Other 
Services:  The  1996  Act  removed  barriers 
to  LEC  entry  into  the  video  marketplace 
in  order  to  facilitate  competition 
between  incumbent  cable  .operators  and 
telephone  companies.  It  was  expected 
that  local  exchange  telephone  carriers 
would  begin  to  compete  in  video 
delivery  markets,  and  cable  operators 
would  begin  to  provide  local  telephone 
exchange  service.  Since  the  1998 
Report,  there  has  been  an  increase  in  the 
amount  of  video  programming  provided 
to  consumers  by  telephone  companies, 
although  the  expected  technological 
convergence  that  would  permit  use  of 
telephone  facilities  for  video  service  has 
not  yet  occurred.  In  addition,  only  a 
limited  number  of  cable  operators  have 
begim  to  offer  telephone  service,  and 
such  service  uses  traditional  telephone 
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switching  equi  jment  rather  than  cable 
facilities.  However,  cable  operators  are 
beginning  to  develop  and  test  Internet 
Protocol  ("IP")  telephony.  Since  the 
1998  Report,  tlie  most  significant 
convergence  o^  service  offerings  has 
been  the  pairii^  of  Internet  service  with 
other  service  offerings.  There  is 
evidence  that  a  wide  variety  of 
companies  throughout  the 
communications  industries  are 
attempting  to  become  providers  of 
multiple  serviaes,  including  video, 
voice,  and  data  services.  When 
compared  with  other  communications 
industry  segments  that  currently 
provide,  or  plan  to  provide,  such 
combinations  of  services,  we  find  that 
the  cable  television  industry  holds  a 
relatively  small  market  share.  For 
example,  in  1998,  the  total  revenue  for 
these  segments  of  the  communications 
industry  (i.e.,  (able  television,  MMDS, 
DBS,  television  broadcasting,  long 
disfance  telepl  lone,  and  local  telephone) 
was  $334  billicin.  Of  this  total,  cable 
operators  repn  rented  12.3%  of  the 
communicatio  IS  industry's  revenues. 

•  Promotion  of  Entry  and 
Competition:  ^  oncable  MVPDs  continue 
to  report  that  r  3gulatory  and  other 
barriers  to  enti  y  limit  their  ability  to 
compete  with  ncumbent  cable 
operators  and  o  thereby  provide 
consumers  wit  i  additional  choices. 
Noncable  MVI  Ds  continue  to 
experience  sor  le  difficulties  in 
obtaining  prog  ramming  from  both 
vertically  intej  rated  cable  programmers 
and  unaffiliate  d  programmers  who 
continue  to  tn<  ke  exclusive  agreements 
with  cable  ope  rators.  In  MDUs,  potential 
entry  may  be  c  iscouraged  or  limited 
because  an  inc  umbent  video 
programming  ( listributor  has  a  long-term 
and/or  exclusi  ve  contract.  Other  issues 
also  remain  w  th  respect  to  how,  and 
under  what  cii  cumstances,  existing 
inside  wiring  i  n  MDUs  may  be  made 
available  to  all  emative  video  service 
providers.  In  addition,  consumers  have 
historically  re  )orted  that  the  primary 
disadvantage  (  f  DBS  service  is  its  lack 
of  local  broadc  ast  signeds.  On  November 
29, 1999,  a  revised  Satellite  Home 
Viewer  Act  ("I  IHVA")  was  signed  into 
law,  permittin ;  satellite  providers  to 
distribute  loca  broadcast  signals  within 
their  local  television  markets.  The 
Commission  hopes  that  the  revised 
SHVA  will  ha  re  a  significant  and 
positive  effect  on  MVPD  competition, 
and  we  plan  t(  i  aggressively  implement 
the  new  SHV/ .  in  order  to  facilitate 
consumer  cho  ce  in  the  MVPD 
marketplace. 

•  Horizontc  I  Concentration: 
Consolidation  >  within  the  cable 
industry  conti  lue  as  cable  operators 


acquire  and  trade  systems.  The  seven 
largest  operators  now  serve  almost  90% 
of  all  U.S.  cable  subscribers.  However, 
in  terms  of  one  traditional  economic 
measure,  the  Herfindahl-Hirschman 
Index  or  HHI,  national  concentration 
among  the  top  MVPDs  has  declined 
since  last  year.  DBS  operators  DirecTV 
and  EchoStar  rank  among  the  ten  largest 
MVPDs  in  terms  of  nationwide 
subscribership  along  with  eight  cable 
multiple  system  operators  ("MSOs").  As 
a  result  of  acquisitions  and  trades,  cable 
MSOs  have  continued  to  increase  the 
extent  to  which  their  systems  form 
regional  clusters.  Currently,  40.4  million 
of  the  nation's  cable  subscribers  are 
served  by  systems  that  are  included  in 
regional  clusters.  By  clustering  their 
systems,  cable  operators  may  be  able  to 
achieve  efficiencies  that  facilitate  the 
provision  of  cable  and  other  services, 
such  as  telephony. 

•  Verticai  Integration:  The  number  of 
satellite-delivered  programming 
networks  has  increased  from  245  in 
1998  to  278  in  1999.  Vertical  integration 
of  national  programming  services 
between  cable  operators  euid 
programmers,  measured  in  terms  of  the 
total  number  of  services  in  operation, 
declined  from  last  year's  total  of  39%  to 
36%  this  year,  continuing  a  five  year 
trend.  However,  in  1999,  one  or  more  of 
the  top  six  cable  MSOs  held  an 
ownership  interest  in  each  of  101 
vertically  integrated  national 
programming  services.  The  1999  Report 
also  identifies  75  regional  networks,  of 
which  30  are  regional  or  local  news 
networks  and  26  are  sports  channels, 
many  owned  at  least  in  part  by  MSOs 

•  Technological  Advances: 
Technological  advances  that  will  permit 
MVPDs  to  increase  both  quantity  of 
service  (i.e.,  an  increased  number  of 
channels  using  the  same  amount  of 
bandwidth  or  spectrum  space)  and  types 
of  offerings  (e.g.,  interactive  services) 
continue.  In  particular,  cable  operators 
and  other  MVPDs  continue  to  develop 
and  deploy  advanced  technologies, 
especially  digital  compression,  in  order 
to  deliver  additional  video  options  and 
other  services  (e.g.,  data  access, 
telephony)  to  their  customers.  To  access 
these  wide  ranging  services,  consimiers 
use  "navigation  devices."  The  cable 
industry  reports  that  it  is  making  steady 
progress  towards  the  development  of 
specifications  to  separate  out  security 
and  non-security  functions  for  the 
interoperability  of  digital  set-top  boxes 
by  July  1,  2000,  as  required  by  the 
Commission's  rules.  Interface 
requirements  and  a  certification  process 
for  the  high-speed  cable  modems 
needed  to  access  data  services  have  also 
been  developed.  When  these  processes 


are  complete,  additional  competition  in 
the  market  for  equipment  used  by 
subscribers  should  be  possible. 

Ordering  Clauses 

5.  This  1999  Report  is  issued  pursuant 
to  authority  contained  in  Sections  4(i}, 
4(j},  403,  and  628(g)  of  the 
Commxmications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j),  403, 
and  548(g). 

6.  The  Office  of  Legislative  and 
Intergovernmental  Affairs  shall  send 
copies  of  the  1999  Report  to  the 
appropriate  committees  and 
subcommittees  of  the  United  States 
House  of  Representatives  and  United 
States  Senate. 

7.  The  proceeding  in  CS  Docket  No. 
99-230  is  terminated. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-1861  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j}(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
10,  2000. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63102-2034: 

1.  David  William  Flemming, 
Litchfield,  Illinois;  to  retain  voting 
shares  of  LBT  Bancshares,  Inc., 
Litchfield,  Illinois,  and  thereby 
indirectly  retain  voting  shares  of  The 
First  National  Bank  of  Mount  Auburn, 
Mount  Aubiun,  Illinois,  and  Bank  and 
Trust  Company,  Litchfield,  Illinois. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  January  21,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-1917  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  Hsted  in  this  notice 
have  apphed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  22, 
2000. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervision) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Ohio  Legacy  Corp.,  Wooster,  Ohio; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Ohio  Legacy  Bank,  National 
Association,  Wooster,  Ohio. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  The  Leaders  Group,  Inc.,  Oak 
Brook,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 


Leaders  Bank  (in  organization),  Oak 
Brook,  Illinois. 

2.  Woodland  Financial  Group  L.L.C., 
Oak  Brook,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  40 
percent  of  the  voting  shares  of  The 
Leaders  Group,  Inc.,  Oak  Brook,  Illinois, 
and  thereby  indirectly  acquire  The 
Leaders  Bank  (in  organization),  Oak 
Brook,  Illinois. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Scottsdale  Bancorp,  Woodbury, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Scottsdale 
Community  Bank  (in  organization), 
Scottsdale,  Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  21,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-1918  Filed  1-26-00;  8:45  amj 

BILUNG  CODE  6210-01-f> 


GENERAL  ACCOUNTING  OFRCE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accoimting  Office. 
ACTION:  Notice  of  Meeting  on  February 
10-11,  2000. 

Board  Meeting  Summary:  Pursuant  to 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463),  as 
amended,  notice  is  hereby  given  that  the 
Federal  Accoimting  Standards  Advisory 
Board  will  hold  a  meeting  on  Thursday, 
February  10,  and  Friday,  February  11, 
from  9:00  to  4:30  P.M.  room  7Cl3.  the 
Elmer  Staats  Briefing  Room,  of  the 
General  Accounting  Office  building,  441 
G  St..  N.W.,  Washington,  D.C. 

The  purpose  of  the  meeting  is  to 
discuss: 

•  The  process  for  developing 
Technical  Bulletins. 

•  National  Defense  PP&E. 

•  Major  Acquisition  Programs. 

•  Amendments  to  Direct  Loans  and 
Loan  Guarantee  Accounting. 

•  Other  topics  as  needed. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G  St.,  N.W.,  Room  6814,  Washington, 
D.C.  20548,  or  call  (202)  512-0730. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463,  Section  10(a)(2),  86 
Stat.  770.  774  (1972)  (current  version  at  5 


U.S.C.  app.  section  10(a)(2)  (1988):  41  CFR 
101-6.1015  (1990). 

Dated:  January  24.  2000. 
Wendy  M .  Comes, 

Executive  Director. 

|FR  Doc.  00-1981  Filed  1-26-00;  8:45  am) 

BILLING  CODE  1610-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  information  collection 
activities;  proposed  collections; 
comment  request 

The  Department  of  Health  and  Human 
Services;  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instnuneqts,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:- (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information    • 
technology. 

Proposed  Project  1 .  HHS  Acquisition 
Regulations— HHSAR  Subpart  315 
Solicitations  and  Receipt  of  Proposals 
and  Quotations — 0990-0139 — Extension 
with  no  change — Subpart  315.4  is 
needed  to  ensure  consistency  in  all 
Departmental  solicitations  and  to  ensure 
that  all  solicitations  describe  all  of  the 
information  which  an  offeror  would 
need  to  submit  an  acceptable  proposal. 
Respondents:  State  and  local 
government.  Businesses  or  other  for- 
profit  organizations,  non-profit 
institutions,  small  businesses;  Total 
Number  of  Respondents:  6,645: 
Frequency  of  Response:  one  time; 
Average  Burden  per  Response:  2  hours; 
Estimated  Annual  Burden  13,290  hours. 

Send  comments  to  Cynthia  Agnes 
Bauer.  OS  Reports  Clearance  Officer. 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue,  SW., 
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Washington,  D " 
comments  sho\  ild 
days  of  this  notice. 

Dated:  Januan' 
Dennis  P.  Williaks, 

Deputy  Assistant 
[FR  Doc.  00-188' i 

MLUNG  CODE  41Sfr  04-M 
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20201.  Written 
be  received  within  60 


18,  2000. 


Secretary,  Budget. 
Filed  1-26-00  8:45  am) 


DEPARTMENTi  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Comrjiittee  on  Vital  and  Health 
Statistics:  Mecfting 

the 


Federal  Advisory 
the  Department  of 
Huinan  Services  announces 
visory  committee 


adv 


Committee  on  Vital  and 

(NCVHS). 
1:30-3:30  EST.  February 


Pursuant  to 
Committee  Act , 
Health  and 
the  following 
meeting. 
NAME:  Nationa 
Health  Statisti4s 
TIME  AND  DATE 
2,  2000. 

PLACE:  Conference  Call,  Participants 
Dial-in  Numbe  •:  1-888-422-7105. 
Participants  Cede:  348362. 
STATUS:  Open. 

PURPOSE:  Durii  ig  this  conference  call, 
the  Committee  will  discuss  the  Notice  of 
Proposed  Rule  Making  (NPRM)  issued 
by  HHS  on  Sta  idards  for  Privacy  of 
Individually  Ic  entifiable  Health 
Information  an  d  review  draft  comments 
on  the  NPRM  c  eveloped  by  the 
Subcommittee  on  Privacy. 
NOTICE:  This  c(  nference  call  is  open  to 
the  public  usir  g  the  participants'  dial- 
in  telephone  n  imber  and  participants' 
code,  but  acce;  s  may  be  limited  by  the 
number  of  ava:  lable  telephone  lines. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Substantive  program  information  as 
well  as  summa  ries  of  meetings  and  a 
roster  of  comm  ittee  members  may  be 
obtained  from  jail  Horlick.  M.S.W.. 
J.D.,  Lead  Stafi  Person  for  the  NCVHS 
Subcommittee  on  Privacy  and 
Confidentialit] .  Program  Analyst. 
National  Immi  nization  Program, 
Centers  for  Dis  ease  Control  and 
Prevention.  16)0  Clifton  Road,  NE., 
Mailstop  E-62  Atlanta,  Georgia  30333, 
telephone  (404  )-639-8345;  or  Marjorie 
S.  Greenberg,  Ijcecutive  Secretary. 
NCVHS.  Natio  lal  Center  for  Health 
Statistics,  Cen  ers  for  Disease  Control 
and  Prevention,  Room  1100, 
Presidential  B  lilding,  6525  Belcrest 
Road.  Hyattsville.  Maryland  20782, 
telephone  (30'  )  458-4245.  Information 
also  is  availab  e  on  the  NCVHS  home 
page  of  the  HI  S  website:  http:// 
www.ncvhs.h  is.gov/.  where  further 
information  w  11  be  posted  when 
available. 


Dated:  January  19.  2000. 
lames  Scanlon, 

Director.  Division  of  Data  Policy  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 
|FR  Doc.  00-1885  Filed  1-26-00;  8:45  am) 

BILUNG  CODE  4151-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E-0852] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Maxatt® 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Maxalt®  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  hiunan  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA-    - 
305).  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm.  1061.  Rockville. 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V,  Grillo,  Regulatory  Policy 
Staff  (HFD-007).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 


effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  himian  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Maxalt® 
(rizatriptan  benzoate).  Maxalt®  is 
indicated  for  the  acute  treatment  of 
migraine  attacks,  with  or  without  aura 
in  adults.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Maxalt®  (U.S.  Patent  No. 
5.298.520)  from  Merck  &  Co..  and  the 
Patent  and  Trademeirk  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  December 
11.  1998,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Maxalt®  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Maxalt®  is  2.099  days.  Of  this  time. 
1.734  days  occurred  dxu'ing  the  testing 
phase  of  the  regulatory  review  period, 
while  365  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  ,"^05  of  the.Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  October  1,  1992. 
FDA  has  verified  the  applicant's  claim 
that  the  date  the  investigational  new 
drug  application  became  effective  was 
on  October  1,  1992. 

2.  The  date  the  apphcation  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  June  30. 1997.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
Maxalt®  (NDA  20-864)  was  initially 
submitted  on  June  30.  1997. 

3.  The  date  the  application  was 
approved:  June  29.  1998.  FDA  has 
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verified  the  appHcant's  claim  that  NDA 
20-864  was  approved  on  June  29,  1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  153  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  27,  2000,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  25,  2000,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Conunents  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  23,  1999. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 

Evaluation  and  Research. 

(FR  Doc.  00-1865  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 
[Docket  No.  99E-01 18] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Arava® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Arava® 
and  is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 


Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grille,  Regulatory  Policy 
Staff  (HFD-007),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amoimt  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  nms  imtil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  imtil  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  hiunan  drug  product  Arava® 
(leflunomide).  Arava®  is  indicated  in 
adults  for  the  treatment  of  active 
rheumatoid  arthritis  to  reduce  signs  and 
symptoms  and  to  retard  structiu-aJ 
damage  as  evidenced  by  X-ray  erosions 
and  joint  space  narrowing.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  Arava®  (U.S. 
Patent  No.  4,284,786)  fi-om  Hoechst 


Aktiengesellschaft,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibiUty  for  patent  term  restoration,  hi 
a  letter  dated  May  17,  1999,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Arava® 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Arava®  is  2,032  days.  Of  this  time, 
1 ,908  days  occvured  during  the  testing 
phase  of  the  regulatory  review  period, 
while  124  days  occiured  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  February  18, 
1993.  The  applicant  claims  February  14, 
1993,  as  the  date  the  investigational  new 
drug  apphcation  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  February  18, 
1993,  which  was  30  days  after  FDA 
receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  May  10,  1998.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for  Arava® 
(NDA  20-905)  was  initially  submitted 
on  Mav  10,  1998. 

3.  The  date  the  application  was 
approved:  September  10, 1998.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-905  was  approved  on  September  10, 
1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximiun 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actualj)eriod  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,110  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  27.  2000,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  25,  2000,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 


4430 


docket  numbei 
heading  of  this 


Federal  Register /Vol.  65.  No.  18  /  Thursday,  January  27.  2000 /Notices 


must  contain  s  ifficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Co  ig.,  2d  sess.,  pp.  41-42, 
1984.)  Petition !  should  be  in  the  format 
CFR  10.30. 
Comments  ai  id  petitions  should  be 
submitted  to  th  e  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  in(  lividuals  may  submit 
single  copies) « nd  identified  with  the 
found  in  brackets  in  the 
document.  Comments 
and  petitions  itay  be  seen  in  the 
Dockets  Manaj  ement  Branch  between  9 
a.m.  and  4  p.m  ,  Monday  through 
Friday. 

Dated:  Deceml  er  23.  1999. 
Jane  A.  Axelrad, 

Associate  Directi  r  for  Policy,  Center  for  Drug 
Evaluation  and  I  esearch. 
(FR  Doc.  00-186  '  Filed  1-26-00;  8:45  am) 

BILUNG  CODE  4160  01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E -0860] 

Determination  of  Regulatory  Review 
Period  for  Pur|X)8e8  of  Patent 
Extension;  Plavix® 

AGENCY:  Food  i  ind  Drug  Administration, 

HHS. 

action:  Notice 


SUMMARY:  The  ^ood  and  Drug 
Administratioi  i  (FDA)  has  determined 
the  regulatory  eview  period  for  Plavix® 
and  is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  c  etermination  because  of 
the  submissior  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Dspartment  of  Commerce, 
for  the  extensii  »n  of  a  patent  which 
claims  that  huinan  drug  product. 
ADDRESSES:  Suhmit  written  comments 
and  petitions  t )  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Adm  inistration,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852. 
FOR  FURTHER  »  FORMATION  CONTACT: 
Claudia  V.  Gri!  lo.  Regulatory  Policy 
Staff  (HFD-00|),  Food  and  Drug 
Administratioi 
Rockville,  MD 


5600  Fishers  Lane, 
20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Ac  t  of  1984  (Public  Law  98- 
417)  and  the  G  aneric  Animal  Drug  and 
Patent  Term  R  jstoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  s  3  long  as  the  patented 
item  (human  c  rug  product,  animal  drug 


product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  appUcant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FIDA  recently  approved  for  marketing 
the  human  drug  product  Plavix® 
(clopidogrel  bisulfate).  Plavix®  is 
indicated  for  the  reduction  of  ^ 
atherosclerotic  events  (myocardial 
infarction,  stroke,  and  vascular  death)  in 
patients  with  atherosclerosis 
documented  by  recent  stroke,  recent 
myocardial  infarction,  or  established 
peripheral  arterial  disease.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  Plavix®  (U.S. 
Patent  No.  4,847,265)  fi-om  Sanofi 
Pharmaceuticals,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  December  16,  1998,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Plavix® 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Plavix®  is  2.755  days.  Of  this  time, 
2,551  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  204  days  occurred  during  the 


approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  May  5,  1990. 
FDA  has  verified  the  applicant's  claim 
that  the  date  the  investigational  new 
drug  application  became  effective  was 
on  May  5,  1990. 

2.  The  date  the  appUcation  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  April  28,  1997.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for  Plavix® 
(NDA  20-839)  was  initially  submitted 
on  April  28,  1997. 

3.  The  date  the  application  was 
approved:  November  17,  1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-839  was  approved  on  November  17, 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximiun 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,374  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  27,  2000,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  25,  2000,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  biarden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  23, 1999. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 

Evaluation  and  Research. 

[FR  Doc.  0&-1868  Filed  1-26-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E-0782] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Refludan® 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Refludan®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Submit  written  comments 
sind  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Regulatory  Policy 
Staff  (HFD-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amoimt  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  hiunan  drug 
product  and  continues  imtil  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 


Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occiured  before  the  patent  was 
issued),  FDA's  determination  of  the* 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Refludan® 
(lepirudin).  Refludan®  is  indicated  for 
anticoagulation  in  patients  with 
heparin-induced  thrombocytopenia  and 
associated  thromboembolic  disease  in 
order  to  prevent  further  thromboembolic 
complications.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Refludan®  (U.S.  Patent 
No.  5,180,668)  from  Hoechst  AG,  and 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibihty  for 
patent  term  restoration.  In  a  letter  dated 
December  11, 1998,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  imdergone  a 
regulatory  review  period  and  that  the 
approval  of  Refludan®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  oetermined  that  the 
applicable  regulatory  review  period  for 
Refludem®  is  1,149  days.  Of  this  time, 
718  days  occiured  during  the  testing 
phase  of  the  regulatory  review  period, 
while  431  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1 .  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  January  14,  1995. 
FDA  has  verified  the  applicant's  claim 
that  the  date  the  investigational  new 
drug  application  became  effective  was 
on  January  14,  1995. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  December  31,  1996.  FDA  has 
verified  the  appUcant's  claim  that  the 
new  drug  application  (NDA)  for 
Refludan®  (NDA  20-807)  was  initially 
submitted  on  December  31, 1996.  * 

3.  The  date  the  application  was 
approved:  March  6, 1998.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-807  was  approved  on  March  6, 1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 


of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  777  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  27,  2000,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  25,  2000,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong..  2d  sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  December  23, 1999. 

Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 

(FR  Doc.  00-1870  Filed  1-26-00,  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.99E-1114] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Ziagen^'^        -^ 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Ziagen''"'^  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
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and  Drug  Administration,  5630  Fishers 
Lane,  rm.  106  ,  Rockville,  MD  20852. 
FOR  FURTHER  II IFORMATION  CONTACT: 
Claudia  V.  Gri  llo,  Regulatory  PoUcy 
Staff  (HFD-OOp).  Food  and  Drug 

5600  Fishers  Lane, 
20857,  301-594-5645. 
SUPPLEMEMTARY  INFORMAUON:  The  Drug 
Price  Competijtion  and  Patent  Term 
Restoration  Ait  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670Mgenerally  provide  that  a 
patent  may  ba  extended  for  a  period  of 
long  as  the  patented 
g  product,  animal  drug 
al  device,  food  additive, 
e)  was  subject  to 
ew  by  FDA  before  the 
eted.  Under  these  acts,  a 
product's  regr.  latory  review  period 
forms  the  basi  s  for  determining  the 
amount  of  ext  msion  an  applicant  may 
receive. 

A  regulator '  review  period  consists  of 
two  periods  o  time:  A  testing  phase  and 
an  approval  p  lase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemptior  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  i  uns  until  the  approval 
phase  begins.  fThe  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  c  ontinues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  onl; '  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
of  extension  that  the 
of  Patents  and 
ay  award  (for  example, 
phase  must  be 
ell  as  any  time  that  may 
before  the  patent  was 
determination  of  the 
latory  review  period  for 
product  will  include  all 
base  and  approval  phase 
35  U.S.C.  156(g)(1)(B). 
FDA  recently  approved  for  marketing 
the  human  drug  product  Ziagen""^ 
(abacavir).  ZiagenTw  is  indicated  for  the 
treatment  of  Ff  IV-1  infection. 
Subsequent  td  this  approval,  the  Patent 
and  Tradema)  k  Office  received  a  patent 
term  restorati  )n  application  for 
Ziagen™  (U.<;.  Patent  No.  5.034,394) 
from  Glaxo  Wellcome,  Inc.,  and  the 
Patent  and  Tr  idemark  Office  requested 
FDA's  assistaice  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  Iri  a  letter  dated  May  10, 
1999,  FDA  ac  vised  the  Patent  and     , 
Trademark  O  fice  that  this  human  drug 
product  had  \  indergone  a  regulatory 

and  that  the  approval  of 
Ziagen™  represented  the  first  permitted 
commercial  r  larketing  or  use  of  the 


actual  amouni 
Commissionei 
Trademarks 
half  the  testi 
subtracted  as 
have  occurred 
issued),  FDA 
length  of  a  re| 
a  himian  dru; 
of  the  testing 
as  specified  i 


product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
ZiagenT!^  is  1,632  days.  Of  this  time, 
1,455  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  177  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  July  1,  1994.  The 
applicant  claims  Jime  28,  1994.  as  the 
date  the  investigational  new  drug 
application  (IND)  became  effective. 
However.  FDA  records  indicate  that  the 
IND  effective  date  was  July  1. 1994. 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  June  24. 1998.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
ZiagenTM  (NDA  20-977)  was  initially 
submitted  on  June  24.  1998. 

3.  The  date  the  application  was 
approved:  December  17,  1998.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-977  was  approved  on  December  17, 
1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  906  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  March  25,  2000,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  25,  2000,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regidatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess..  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 


heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  December  23, 1999. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 
[PR  Doc.  00-1871  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E-«853] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  GlucaGen® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
GlucaGen®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Regulatory  Policy 
Staff  (HFD-007),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regidatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  apphcant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
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products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  chnical 
investigations  of  the  drug  becomes 
effective  and  runs  imtil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  GlucaGen® 
(glucagon  (rDNA  origin)).  GlucaGen®  is 
indicated  for  the  treatment  of 
hypoglycemia.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  GlucaGen®  (U.S.  Patent 
No.  4,826,763)  fi-om  Novo  Nordisk  A/S. 
and  the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
May  27,  1999,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  GlucaGen®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  oetermined  that  the 
applicable  regulatory  review  period  for 
GlucaGen®  is  2,569  days.  Of  this  time, 
2,296  days  occiu-red  diuing  the  testing 
phase  of  the  regulatory  review  period, 
while  273  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  June  12,  1991. 
The  applicant  claims  June  13,  1991,  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  June  12, 1991, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  September  23,  1997.  The 
applicant  claims  September  18, 1997,  as 


the  date  the  new  drug  application 
(NDA)  for  GlucaGen®  (NDA  20-918) 
was  initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-918  was 
submitted  on  September  23,  1997. 

3.  The  date  the  application  was 
approved:  Jime  22,  1998.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-918  was  approved  on  June  22, 1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  appUcant  seeks  1,423  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  21,  2000,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  25,  2000,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  diu-ing  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  dociunent.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  23, 1999.     * 
fane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 

Evaluation  and  Research. 

[FR  Doc.  00-1872  Filed  1-26-00:  8:45  am] 

BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99E-01 19] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Sentinel  Model  2000/2010® 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Sentinel  Model  2000/2010®  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grille,  Regulatory  Policy 
Staff  (HFD-007),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  Uie  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  coimt 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  Sentinel  Model 
2000/2010®.  Sentinel  Model  2000/ 
2010®  is  indicated  for  use  in  patients 
with  documented  ventricular  fibrillation 
and/or  ventricular  tachycardia,  or  in 
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patients  who ;  ire  at  high  risk  of  sudden 
cardiac  death  Subsequent  to  this 
approval,  the  'atent  and  Trademark 
Office  receive  d  a  patent  term  restoration 
application  for  Sentinel  Model  2000/ 
2010®  (U.S.  Patent  No.  5,405.363)  from 
Angieon  Corpi,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  <  letermining  this  patent's 
eligibility  for  latent  term  restoration.  In 
a  letter  dated  inarch  9, 1999.  FDA 
advised  the  P<  itent  and  Trademark 
Office  that  thi  s  medical  device  had 
undergone  a  r  Jgulatory  review  period 
and  that  the  a  jproval  of  Sentinel  Model 
2000/2010®  r  'presented  the  first 
permitted  cor  unercial  marketing  or  use 
of  the  produc  .  Shortly  thereafter,  the 
Patent  and  Tr  idemark  Office  requested 
that  FDA  dete  rmine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Sentinel  Model  2000/2010®  is  1,030 
days.  Of  this  time,  603  days  occurred 
during  the  tes  ting  phase  of  the 
regulatory  review  period,  while  427 
days  occurred  during  the  approval 
phfise.  These  leriods  of  time  were 
derived  from  he  following  dates: 

1 .  The  date  a  clinical  investigation 
involving  this  device  was  begun: 
October  26,  1!  195.  The  applicant  claims 
that  the  inves  igational  device 
exemption  (II  lE)  required  under  section 
520(g)  of  the  1  'ederal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360j{g))  for  hi  man  tests  to  begin  became 
effective  on  S  jptember  28,  1995. 
However,  FDi  ^  records  indicate  that  the 
IDE  was  detei  mined  substantially 
complete  for  ( ilinical  studies  to  have 
begim  on  October  26,  1995,  which 
represents  th(  IDE  effective  date. 

2.  The  date  the  application  was 
initially  subn  itted  with  respect  to  the 
device  under  iection  515  of  the  act  (21 
U.S.C.  360ej:  une  19.  1997.  FDA  has 
verified  the  a  )plicant's  claim  that  the 
premarket  ap  )roval  application  (PMA) 
for  Sentinel  h  [odel  2000/2010®  (PMA 
P970024)  was  initially  submitted  Jime 
19, 1997. 

3.  The  date  the  application  was 
approved:  August  19.  1998.  FDA  has 
verified  the  a  iplicant's  claim  that  PMA 
P970024  was  approved  on  August  19, 
1998. 

This  detem  lination  of  the  regulatory 
review  perioc  establishes  the  maximum 
potential  lenj  th  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  O  fice  applies  several 
statutory  lim:  tations  in  its  calculations 
of  the  actuad  )eriod  for  patent  extension. 
In  its  applica  ion  for  patent  extension, 
this  applican  seeks  132  days  of  patent 
term  extension. 


Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  27.  2000,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  25,  2000,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1.  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  docimient.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  December  23,  1999. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 

Evaluation  and  Research. 

[FR  Doc.  00-1873  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98E-1 222] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Vitravene^'^* 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug  . 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Vitravene^"*^  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Submit  vN^itten  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  nn.  1061,  Rockville.  MD  20852. 


FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Regulatory  Policy 
Staff  (HFD-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  humsm  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  musj  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Vitravene^M 
(fomivirsen  sodium).  Vitravene^M  is 
indicated  for  the  local  treatment  of 
cytomegalovirus  (CMV)  retinitis  in 
patients  with  acquired 
immunodeficiency  syndrome  who  are 
intolerant  or  have  a  contraindication  to 
other  treatments  for  CMV  retinitis  or 
who  were  insufficiently  responsive  to 
previous  treatment(s)  for  CMV  retinitis. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Vitravene™  (U.S.  Patent  No.  4,689,320) 
from  Isis  Pharmaceuticals,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  May  17. 
1999,  FDA  advised  the  Patent  and 


Federal  Register /Vol.  65,  No.  18 /Thursday,  January  27,  2000 /Notices 


4435 


Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
VitraveneTM  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Vitravene''^'^  is  1,738  days.  Of  this  time, 
1,598  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  140  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  fi-om  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  November  24, 
1993.  The  applicant  claims  October  25, 
1993,  as  the  date  the  investigational  new 
drug  application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  November  24, 
1993,  which  was  30  days  after  FDA 
receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  April  9,  1998.  The  applicant 
claims  April  6,  1998,  as  the  date  the 
new  drug  application  (NDA)  for 
VitraveneTM  (NDA  30-961)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  30-961  was 
submitted  on  April  9,  1998. 

3.  The  date  the  application  was 
approved:  August  26,  1998.  FDA  has 
verified  the  applicant's  claim  that  NDA 
30-961  was  approved  on  August  26, 
1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  apphcant  seeks  954  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  27,  2000,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  25,  2000,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 


1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  23. 1999. 
lane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 
[FR  Doc.  00-1874  Filed  1-26-00;  8:45  am] 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E-0837] 

Determination  of  Reguiatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Azopfr^ 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Azopt"^  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Regulatory  Policy 
Staff  (HFD-007),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 


item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amoimt  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  hiunan  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Azopt^^ 
(brinzolamide).  Azopt^w  is  indicated  for 
the  treatment  of  elevated  intraocular 
pressure  in  patients  with  ocular 
hypertension  or  open-angle  glaucoma. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  AJzopt^w 
(U.S.  Patent  No.  5,378,703)  from  Alcon 
Laboratories,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  December  11, 1998,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Azopfrw 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory^ 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Azopt^^  is  2,049  days.  Of  this  time, 
1 ,620  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  429  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  August  23,  1992. 
The  applicant  claims  July  24,  1992,  as 
the  date  the  investigational  new  drug 
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heading  of  thi  s  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Manj  gement  Branch  between  9 
a.m.  and  4  p.i  i.,  Monday  through 
Friday. 

Dated:  Decenjber  23,  1999. 
Jane  A.  Axelrai  I 

Associate  Direc  torfi 
Evaluation  and 
[FR  Dot.  00-1 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Quality  of  Life  Sut>committi^  of  the 
Oncologic  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Quality  of  Life 
Subcommittee  of  the  Oncologic  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  10,  2000,  8  a.m.  to  4 
p.m. 

Location:  Ramada  Inn,  Embassy 
Ballroom,  8400  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  Person:  Karen  M.  Templeton- 
Somers,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7001,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12542.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  Quality  of  Life 
Subcommittee  of  the  Oncologic  Drugs 
Advisory  Committee  will  discuss  issues 
related  to  the  study  of  quality  of  life  for 
patients  enrolled  in  cancer  trials. 
Specific  potential  areas  for  discussion 
include  definition  of  patient  centered 
outcomes,  clinical  significance  and 
interpretation  of  study  results,  and 
approaches  to  the  statistical  analysis  of 
data. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  3,  2000.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:15 
a.m.  and  8:45  a.m.,  and  between 
approximately  12:45  p.m.  and  1:15  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  February  3, 
2000,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 


arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation.  After  the  scientific 
presentations,  a  30-minute  open  public 
session  may  be  conducted  for  interested 
persons  who  have  submitted  their 
request  to  speak  by  February  3,  2000,  to 
address  issues  specific  to  the  topic 
before  the  committee. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January'  18,  2000. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  00-1866  Filed  1-26-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99D-5333] 

Plans  to  Develop  Guidance  on 
Submitting  an  Archival  Copy  of  an 
ANDA  in  Electronic  Format;  Request 
for  Comments 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration's  (FDA's)  Office  of 
Generic  Drugs  (OGD),  within  its  Center 
for  Drug  Evaluation  and  Research,  is 
announcing  plans  to  develop  guidance 
on  submitting  an  archival  copy  of  a 
complete  abbreviated  new  drug 
application  (ANDA)  in  electronic 
format.  OGD  has  encouraged  the 
electronic  submission  of  some  types  of 
data  on  a  voluntary  basis  since  1997. 
However,  these  submissions  are  not 
circhivable  and  are  made  in  addition  to 
a  complete  paper  submission.  OGD 
plans  to  expand  its  electronic  data 
submission  program  to  include  all  parts 
of  the  ANDA,  so  that  the  archivable 
electronic  submission  can  replace  the 
paper  submission  as  the  ANDA  of 
record.  OGD  is  soliciting  comments 
from  the  public  on  its  current  program 
so  it  can  consider  these  comments  as  it 
develops  guidance  for  industry  on  the 
submission  of  complete,  archivable 
ANDA's  in  electronic  format.  A  draft 
guidance  will  be  developed  and  made 
available  for  public  comment.  The 
ANDA  electronic  submission  guidance 
will  be  one  in  a  series  of  guidances  the 
agency  is  developing  to  enable  sponsors 
to  submit  circhivable  regulatory 
submissions  in  electronic  format. 
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DATES:  Submit  written  comments  by 
March  27,  2000.  General  comments  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Ckjpies  of 
the  guidance  describing  OGD's  ciurent 
program  entitled  "Preparing  Data  for 
Electronic  Submission  of  ANDA's"  are 
available  on  the  Internet  at  http:// 
www.fda.gov/cder/guidance/index.htm. 
Submit  written  requests  for  single 
copies  of  the  guidance  to  the  Drug 
Infonnation  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Additional  inJFormation  can  be  found  on 
the  Internet  at  http://www.fda.gov/cder/ 
OGD. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  D.  Cook,  Center  for  Drug 
Evaluation  and  Research  (HFA-358), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5683. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
the  Prescription  Drug  User  Fee  Act,  as 
amended  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997,  the  agency  stated  its  plans  to 
develop  and  update  its  information 
management  capabilities  to  allow 
electronic  submissions  by  2002.  In  the 
Federal  Register  of  January  28,  1999  (63 
FR  4433  and  4432),  the  agency 
announced  the  availability  of  two 
guidances  for  industry  entitled 
"Providing  Regulatory  Submissions  in 
Electronic  Format — General 
Considerations"  and  "Providing 
Regulatory  Submissions  in  Electronic 
Format — NDA's."  These  guidances  are 
the  first  in  a  series  of  guidances  for 
industry  on  submitting  archivable 
regulatory  submissions  in  electronic 
format.  In  the  1999  guidance  on  general 
considerations,  the  agency  stated  that 
guidance  would  be  forthcoming  on 
other  submission  types,  includhig 
investigational  new  drug  applications, 
ANDA's,  and  product  licensing 
applications.  As  part  of  that  effort,  OGD 
is  announcing  plans  to  develop 
guidance  on  submitting  an  archival 
copy  of  an  ANDA  in  electronic  format. 
As  soon  as  a  draft  guidance  has  been 
developed,  it  will  be  made  available  for 
public  comment. 

OGD  has  accepted  submission  of 
some  types  of  electronic  data  in  ANDA's 
since  1997.  During  1998,  OGD  received 
32  electronic  submissions  for 
bioequivalence  data  and  44  electronic 


submissions  for  chemistry, 
manufacturing,  and  control  data 
representing  58  distinct  ANDA's  fi-om 
24  different  companies.  The  OGD 
program  has  been  voluntary  with  the 
paper  submission  serving  as  the 
archivable  regulatory  basis  for  review 
decisions.  OGD  plans  to  expand  its 
electronic  data  submission  program  to 
include  all  parts  of  the  ANDA,  so  that- 
the  archivable  electronic  submission 
can  replace  the  paper  submission  as  the 
ANDA  of  record. 

Submission  of  an  ANDA  in  electronic 
format  is  expected  to  yield  many 
benefits  to  industry  and  FDA,  including 
a  more  consistent  submission,  a  more 
consistent  and  rapid  review,  and,  in  the 
future,  reduction  in  archiving  and 
storage  space. 

Electronic  data  files  described  in 
existing  agency  guidance  and  in  more 
detail  on  the  OGD  program's  Internet 
site  will  form  the  basis  for  paperless 
ANDA  submissions.  ANDA  information 
not  contained  in  the  structured  data 
submission  (e.g.,  narratives  and 
graphics)  will  be  submitted  in  Portable 
Docimient  Format  (PDF),  consistent 
with  agency  poUcy  recommendations 
about  filing  PDF  text  and  other  files 
explained  in  the  1999  general 
considerations  guidance. 

Pending  completion  of  OGD's 
guidance  on  submitting  archivable 
ANDA's  in  electronic  format  and  in  the 
absence  of  archiving  capability,  a 
complete  paper  ANDA  submission  is 
still  required. 

FDA  is  seeking  input  fi'om  interested 
parties  on  its  current  program  for 
submitting  electronic  data  to  OGD.  The 
agency  would  like  to  consider  the 
public's  comments  as  it  develops 
guidance  for  industry  on  electronic 
submission  of  archivable  ANDA's.  A 
guidance  for  industry  entitled 
"Preparing  Data  for  Electronic 
Submission  of  ANDA's"  describes 
OGD's  current  program. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
agency's  current  program  and  plans  to 
develop  guidance  for  industry  on 
submitting  complete,  archivable 
ANDA's  in  electronic  format.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

This  notice  is  being  issued  consistent 
with  FDA's  good  guidance  practices  (62 
FR  8961,  February  27,  1997),  which 


provides  for  early  public  participation 
in  the  guidance  development  process. 

Dated:  January  11,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
(FR  Doc.  00-1869  Filed  1-26-00;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Document  Identifier:  HCFA-e41-853] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utihty  of  the  proposed 
infonnation  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Ehuable  Medical  Equipment  Regional 
Carrier,  Certificate  of  Medical  Necessity 
and  Supporting  Regulations  in  42  CFR, 
Section  407.18  and  410.1; 

Form  No.:  HCFA-841-853  (OMB# 
0938-0679); 

Use:  A  Certificate  of  Medical 
Necessity  is  a  standardized  format  used 
to  communicate  information  provided 
by  an  attending  physician  and  a 
supplier  of  medical  equipment  and 
supplies.  The  information  is  used  by 
carriers  to  determine  the  medical 
necessity  of  an  item  or  service  covered 
by  the  Medicare  program  and  being 
used  for  the  treatment  of  the  Medicare 
beneficiary's  condition.  The  CMNs 
being  submitted  for  OMB  review  are 
necessary  in  order  for  HCFA  to 
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determine  die  nedical  necessity  of  the 
item  or  service ,  The  information  needed 
to  make  this  d(  termination  requires 
appHcation  of  medical  judgement  that 
can  only  be  provided  by  a  physician  or 
other  clinician)  who  is  familiar  with  the 
condition  of  the  beneficiary; 

Frequency:  On  occasion; 

Affected  Puqlic:  Business  or  other  for- 
profit,  and  Federal  Government; 

Number  of  respondents:  140,000; 

Total  Annual  Responses:  6.8  million; 

Total  Annuc  I  Hours:  1.13  to  1.7 
million. 

To  obtain  co  jies  of  the  supporting 
statement  and  iny  related  forms  for  the 
proposed  pape  rwork  collections 
referenced  aboi^e,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.  itm,  or  E-mail  your 
request,  incluc  ing  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  idei  tifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comm  snts  and 
recommendati  ms  for  the  proposed 
information  co  Uections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Papi  srwork  Clearance  Officer 
designated  at  t  le  following  address: 

HCFA,  Offic  3  of  Information  Services, 
Security  and  S  tandards  Group,  Division 
of  HCFA  Entei  prise  Standards 
Attention:  Davrn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  Mayland  21244-1850. 

Dated:  Januar   16,  2000 
John  Parmigian 
Manager. 
HCFA  Office  o^ 
and  Standards 
Enterprise  Stam  ards 
[PR  Doc.  00-19;  8  Filed  1-26-00:  8:45  am) 

BILUNG  CODE  413(  -03-^ 


i/i  nformation  Services  Security 
C  roup.  Division  of  HCFA 


DEPARTMEN    OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Idecjtifier:  HCFA-R-96] 

Agency  Inforr  lation  Collection 
Activities:  Sul  (mission  For  OMB 
Review;  Comi  nent  Request 


nance 


350 )( 


In  compl 
of  section 
Paperwork 
Health  Care 
(HCFA),  Depa^ent 
Human  Serv 
Office  of 
(OMB)  the  fol 
collection  of 


ices, 


persons  are 
regarding  the 


with  the  requirement 
c){2)(A)ofthe 
Reduction  Act  of  1995,  the 
F  nancing  Administration 
of  Health  and 
has  submitted  to  the 
Management  and  Budget 
owing  proposal  for  the 
i  iformation.  Interested 
ir  i^ited  to  send  comments 
lurden  estimate  or  any 


other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Emergency  and  Foreign  Hospital 
Services — Beneficiary  Statement  in 
Canadian  Travel  Claims  and  Supporting 
Regulations  in  42  CFR,  Section  424.123; 

Form  No.:  HCFA-R-0096  (OMB# 
0938-0484); 

Use:  Payment  may  be  made  for  certain 
Part  A  inpatient  hospital  services  and 
Part  B  outpatient  hospital  services 
provided  in  a  nonparticipating  U.S.  or 
foreign  hospital  when  services  are 
necessary  to  prevent  the  death  or 
serious  impairment  of  the  health  of  the 
individual.  In  these  situations,  the 
threat  to  the  life  or  health  of  the 
individual  necessitates  the  use  of  the 
most  accessible  hospital  available  and 
equipped  to  furnish  such  services. 
Section  3698.4,  requires  a  beneficiary 
statement  indication  that  after  a  medical 
emergency  occvuxed,  the  beneficiary 
was  traveling  between  Alaska  and 
another  State  through  Canada  by  the 
most  direct  route  without  unreasonable 
delay  to  acquire  medical  care; 

Frequency:  On  occasion; 

Affected  Public:  Individuals  or 
Households; 

Number  of  Respondents:  1,100; 

Total  Annual  Responses:  1,100; 

Total  Annual  Hours:  275. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  emd  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 


Dated:  January  3,  2000. 
John  Parmigiani, 

Manager,  HCFA,  Office  of  Information 
Services,  Security  and  Standards  Group. 
Division  of  HCFA  Enterprise  Standards. 
IFR  Doc.  00-1979  Filed  1-26-00;  8:45  am) 
BILUNG  CODE  *^20-(a-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  lodging  of  consent  decree 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and 
the  Resource  Conservation  and 
Recovery  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  In  re:  Cuyahoga 
Equipment  Corporation,  et  al.,  Case  Nos. 
86-12206,  et  al.  (PCB)  (Jointly 
Administered)  (Bkcy.  S.D.N. Y.),  was 
lodged  on  January  11,  2000,  with  the 
United  States  Bankruptcy  Court  for  the 
Southern  District  of  New  York.  The 
proposed  consent  decree  would  settle  a 
claim  asserted  in  this  Chapter  1 1 
bankruptcy  proceeding  by  the  United 
States  on  behalf  of  the  United  States 
Environmental  Protection  Agency 
("EPA")  for  reimbiu-sement  of  post- 
petition  administrative  expenses  in  the 
nature  of  environmental  response  costs 
incurred  with  respect  to  the  Publicker 
Industries,  Inc.  Superfund  Site  in 
Philadelphia,  Pennsylvania  (the 
"Publicker  Site").  The  United  States,  on 
behalf  of  EPA,  alleged  in  a  separate 
federal  court  action  that  Cuyahoga 
Wrecking  Corporation  and  Overland 
Corporation,  two  of  the  debtors  involved 
in  the  bankruptcy  proceeding,  were 
liable  as  owners  and/or  operators  of  the 
Publicker  Site  under  Section  107(a)(1) 
and  (2)  of  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 
§  9607(a)(1),  (2)  for,  inter  alia, 
reimbursement  of  the  United  States' 
response  costs  incurred  in  connection 
widi  the  Publicker  Site.  United  States 
and  Commonwealth  of  Pennsylvania  v. 
Publicker  Industries,  Inc.,  et  al.,  Civ.  No. 
90-7984  (E.D.  Pa.).  Through  that 
litigation  and  other  cost  recovery  efforts, 
the  United  States  previously  recovered 
and  expects  to  recover  $16.85  million  of 
the  $21.4  million  in  costs  it  inciured  at 
the  Site,  leaving  unreimbursed  costs, 
exclusive  of  prejudgment  interest,  of 
approximately  $4.55  million. 

Under  the  terms  of  the  proposed 
consent  decree,  the  United  States  will 
recover  from  the  Chapter  1 1  bankruptcy 
trustee  for  the  debtors'  estate  the  sum  of 
$1  million,  to  be  paid  to  the  EPA 
Hazardous  Substances  Superfund. 
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The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of    ' 
Justice,  Washington,  D.C.  20530,  and 
should  refer  to  In  re:  Cuyahoga 
Equipment  Corporation,  et  al,  DOJ  Ref. 
No.  90-11-3—442.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of  the 
Resource  Conservation  and  Recovery 
Act,  42U.S.C.  §  6973(d). 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Southern  District 
of  New  York,  100  Church  Street,  19th 
Floor,  New  York,  New  York  10007;  the 
Region  III  Office  of  the  Environmental 
Protection  Agency,  located  at  1650  Arch 
Street,  Philadelphia,  Pennsylvania 
19103.  A  copy  of  the  proposed  consent 
order  may  also  be  obtained  by  mail  from 
the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  D.C.  20044-7611.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.25  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library. 

Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. . 
[FR  Doc.  00-1880  Filed  1-26-00;  8:45  am] 
BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Department 
policy,  28  C.F.C.  §50.7,  38  Fed.  Reg. 
19029,  and  42  U.S.C.  §  9622(d),  on 
October  26  1999  (64  Fed.  Reg.  576), 
notice  was  given  that  a  proposed 
consent  decree  in  United  States  v. 
General  Electric  Company,  Civil  Action 
No.  99-30225-MAP,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Massachusetts.  The  proposed 
consent  decree  resolves  certeiin  claims 
against  General  Electric  Company 
("GE")  under  Sections  106  and  107  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  §§  9606  and 
9607;  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  §6973;  and  Section 
309  of  the  Clean  Water  Act,  33  U.S.C. 


§  1319,  regarding  the  disposal,  release 
and/or  threat  of  release  of  hazardous 
substances  and/or  wastes  from  the  GE 
facility  in  Pittsfield,  Massachusetts  and 
related  areas. 

Pursuant  to  requests  from  interested 
persons,  the  Department  of  Justice 
extended  the  period  for  comments 
relating  to  the  proposed  consent  decree 
to  January  25,  2000.  64  Fed.  Reg.  68374 
(December  7,  1999).  The  Department  of 
Justice  is  extending  the  comment  period 
on  final  time  to  and  including  February 
23,  2000.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  General 
Electric  Company,  Civil  Action  No.  99- 
30225-MAP.  D.J.  Ref.  90-11-3-1479, 
and  90-1 1-3-1479Z. 

The  proposed  consent  decree  may  be 
examined  at  either  of  the  following 
locations:  (1)  The  Springfield  Office  of 
the  United  States  Attorney,  District  of 
Massachusetts,  1550  Main  Street,  Suite 
310,  Springfield,  Massachusetts,  01103; 
or  (2)  Region  I,  Office  of  the 
Environmental  Protection  Agency,  One 
Congress  Street,  Boston,  Massachusetts, 
02203.  A  copy  of  the  consent  decree  can 
be  obtained  by  mail  (without 
attachments)  from  the  Department  of 
Justice  Consent  Decree  Library,  P.O.  Box 
7611,  Washington,  DC  20044.'ln 
requesting  a  copy  of  the  consent  decree 
(without  attachments),  please  enclose  a 
check  in  the  amount  of  $102.25  (25 
cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 

Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-1878  Filed  1-26-00;  8:45  am] 
BtLUNG  CODE  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Department 
policy,  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Koch  Industries,  Inc.  et 
al.,  Civil  Action  No.  H  95-1118  (S.D. 
Tx.),  and  United  States  v.  Koch 
Industries,  Inc.  et  al..  Civil  Action  No. 
97  CV  687  B(E)  (N.D.Ok.),  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Texas  on 
January  13,  2000.  The  proposed  Consent 
Decree  settles  the  civil  claims  of  the 
United  States  on  behalf  of  the  United 
States  Environmental  Protection  Agency 
and  United  States  Coast  Guard,  and  the 
State  of  Texas,  against  Koch  Industries, 


Inc.  and  a  number  of  subsidiaries 
("Koch"),  in  both  of  these  actions. 

In  these  actions,  the  United  States 
alleged  that,  on  numerous  occasions, 
Koch  violated  Section  311(b)  and  (c)  of 
the  Clean  Water  Act,  33  U.S.C.  §  1321(b) 
and  (d),  through  the  discharge  of  oil  and 
related  petroleum  products  in  numerous 
spills  from  Koch  oil  and  refined 
petroleum  product  pipelines  and  related 
pipeline  facilities.  The  State  of  Texas 
intervened  as  co-plaintiff  against  Koch 
in  both  actions. 

The  proposed  Consent  Decree 
requires  Koch  Industries  Inc.  to  pay 
$30,000,000  million  in  civil  penalties, 
$15  million  to  the  United  States  and  $15 
million  to  the  State  of  Texas.  The 
proposed  Consent  Decree  also  requires 
Koch  to  perform  injunctive  relief 
consisting  of  enhancements  to  its  leak 
prevention  programs  on  pipelines  that 
are  still  operated  by  Koch.  Koch  will 
also  expend  at  least  $5  million  to 
perform  a  number  of  environmental 
projects  under  the  proposed  Consent 
Decree  in  Oklahoma,  Texas  and  Kansas, 
the  States  most  affected  by  the  subject 
discharges.  These  environmental 
projects  include:  a  pipeline  safety  study; 
acquisition  and  preservation  of  wildlife 
habitat;  other  wetlands  and  water 
quality  enhancement  projects;  and  an 
emergency  planning  and  response 
project. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environmental  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044-7611,  and 
should  refer  to  United  States  v.  Koch 
Industries,  Inc.  et  al.,  D.J.  Ref.  #90-5-1- 
1-4109. 

The  Consent  Decree  may  be  examined 
at  the  following  offices:  United  States 
Attorney's  Office,  Southern  District  of 
Texas,  910  Travis,  Suite  1500,  Houston. 
Texas  770208;  United  States  Attorney's 
Office,  Northern  District  of  Oklahoma, 
3900  U.S.  Courthouse,  333  W.  4th 
Street,  Tulsa,  Oklahoma  74103;  United 
States  Environmental  Projection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  750202-2733;  United 
States  Environmental  Protection 
Agency,  Region  7,  901  N.  5th  Street. 
Kansas  City,  Kansas  66101.  A  copy  of 
the  Consent  Decree  may  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
Department  of  Justice,  P.O.  Box  7611, 
Washington.  D.C.  20044.  In  requesting  a 
complete  copy  with  all  Attachments, 
please  enclose  a  check  in  the  amount  of 
$11.75  (25  cents  per  page  reproduction 
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cost)  payable  to 
Library. In 
Consent  Decree 
please  enclose 
$10.00  (25  centi 
cost)  payable  to 
Library. 

|oel  M.  Gross, 

Chief,  Environme  Hal 
Environment  and  Natural 
(FR  Doc.  00-1881 

BILUNG  CODE  4410-  S-M 


the  Consent  Decree 
requJBsting  a  copy  of  the 

without  Attachments, 
check  in  the  amount  of 
per  page  reproduction 

the  Consent  Decree 


Enforcement  Section 
Resources  Division. 

Filed  1-26-00;  8:45  am] 


DEPARTMENT 


3F  JUSTICE 


Notice  of  Lodg^g 
Under  the  Clean 

In  accordance 


of  Consent  Decree 
Air  Act 


with  Departmental 
policy,  28  C.F.F.  §  50.7,  notice  is  hereby 
given  that  a  pro  }osed  consent  decree  in 
the  case  of  Unit  ?d  States  v.  Las  Vegas 

vil  Action  No.  CVS-00- 
0049-DWH-LR .  (D.  Nevada),  was 
lodged  with  the  United  States  District 
Court  for  the  Di  itrict  of  Nevada  on 
January  10,200). 

The  proposeq  consent  decree  resolves 
claims  that  the  Jnited  States  asserted 
against  Las  Vegi  is  Paving  Corp.  (LVPC) 
in  a  civil  complaint  filed  concurrently 
with  the  lodging  of  the  consent  decree. 
The  complaint  i  lUeges  that  LVPC 
installed  and  of  erated  five  internal 
combustion  eng  ines  at  its  Lone 
Moimtain  facili  y  in  Clark  County, 
Nevada,  in  viohition  of  permitting 
requirements  of  the  Nevada  State 
Implementation  Plan  for  Clark  Coimty, 
and  that  LVPC  i  nstalled  and  operated 
affected  facilitie  s  at  its  Apex  facility  in 
Clark  County,  Nevada,  and  failed  to 
comply  with  no  tification  and 
performance  tes  t  requirements  of  the 
New  Source  Pei  formance  Standards  of 
40  C.F.R.  Part  66  Subparts  A,  I,  and 
CXX).  J 

The  proposed  consent  decree  requires 
defendant  to  pa  f'  a  civil  penalty  of 
$82,500.  In  add  tion,  defendant  is 
required  to  appl  y  timing  retardation  to 
one  engine  and  conduct  a  source  test  on 
that  engine,  apply  for  permits  for  two 
engines,  and  cei  ise  the  operation  of  three 
engines  unless  i  t  applies  for  permits. 

The  Departm(  mt  of  Justice  will  accept 
comments  relat  ng  to  this  consent 
decree  for  a  per  od  of  thirty  (30)  days 
from  the  date  of  this  publication. 
Address  your  c(  imments  to  the  Assistant 
Attorney  Genen  il  for  the  Environment 
and  Natural  Regources  Division, 
Department  of  Jtistice,  Washington,  DC 
20530,  and  sen(  a  copy  to  the 
Environmental  enforcement  Section. 
U.S,.  Department  of  Justice,  301  Howard 
Street,  Suite  8711,  San  Francisco,  CA 
94105.  Your  coi  oments  should  refer  to 


United  States  v.  Las  Vegas  Paving  Corp., 
Civil  Action  No.  CVS-00-0049-DWH- 
LRL  (D.  Nevada),  and  DOJ  No.  90-5-2- 
1-2220. 

You  may  examine  the  proposed 
consent  decree  at  the  office  of  the 
United  States  Attorney,  District  of 
Nevada,  701  East  Bridger  Avenue,  Suite 
600,  Las  Vegas,  Nevada  89101.  You  may 
also  obtain  a  copy  of  the  consent  decree 
by  mail  from  the  Consent  Decree 
Library,  P.O.  Box  7611.  Washington,  DC 
20044.  Your  request  for  a  copy  of  the 
consent  decree  should  refer  to  United 
States  V.  Las  Vegas  Paving  Corp.,  Civil 
Action  No.  CVS-OO-0049-DWH-LRL 
(D.  Nevada),  and  DOJ  No.  90-5-2-1- 
2220,  and  must  include  a  check  for 
$4.25  (25  cents  per  page  reproduction 
cOst)  payable  to  the  "Consent  Decree 
Library." 

Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-1877  Filed  1-26-00;  8:45  am] 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Pursuant  to  the  Clean  Water  Act 

Notice  is  hereby  given  that  proposed 
consent  decrees  embodying  settlements 
in  United  States  and  State  of  California 
V.  City  of  Los  Angeles  and  City  of 
Burbank,  et  al.  Civ  No.  77-3047-HP 
were  lodged  on  December  30.  1999. 
with  the  United  States  District  Court  for 
the  Central  District  of  California. 

The  Third  Amended  and 
Supplemental  Complaint  filed  jointly  by 
the  United  States  and  the  State  of 
California  alleged,  among  other  things, 
that  the  cities  of  Los  Angeles  and 
Burbank  had  violated  the  pretreatment 
requirements  established  under  section 
307(b)  of  the  Clean  Water  Act.  33  U.S.C. 
§  1317(b).  Specifically,  the  complaint 
alleged  that  the  cities  failed  to 
adequately  implement  their  required 
pretreatment  programs,  in  that  they 
failed  to  ensure  that  industrial 
dischargers  to  the  cities'  treatment 
works  complied  with  the  discharge  and 
monitoring  requirements  of  the 
pretreatment  regulations.  The  State  pled 
parallel  claims  under  the  California 
Water  Code.  The  complaint  sought  civil 
penalties  and  injunctive  relief  against 
the  cities. 

The  proposed  consent  decree  resolves 
the  liability  of  the  cities  for  the 
violations  alleged  in  the  complaint. 
Under  the  decree.  Los  Angeles  will  pay 
a  civil  penalty  of  $236,000  and  perform 
Supplemental  Environmental  Projects 
(water  reclamation  and  low-flow  storm 


discharge  diversion)  projected  to  cost  at 
least  $15  million.  Burbank  will  pay  a 
civil  penalty  of  $137,000  and  perform  a 
Supplemental  Environmental  Project 
(advanced  secondary  treatment 
upgrades)  estimated  to  cost  at  least  $2.1 
million. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  U.S. 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  United  States 
and  State  of  California  v.  City  of  Los 
Angeles  and  City  of  Burbank,  et  al.,  DOJ 
Ref.  No.  90-5-1-1-809B. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Central  District  of 
California,  Federal  Building,  Room 
7516,  300  North  Los  Angeles  Street,  Los 
Angeles,  California  90012;  and  at  the 
Region  IX  Office  of  the  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  California  94105. 
A  copy  of  the  Consent  Decree  may  be 
also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044-7611.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $6.75  for  the  Los  Angeles 
decree  and  $6.00  for  the  Burbank  decree 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 

Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-1879  Filed  1-26-00;  8:45  am] 
BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Resources  Conservation 
and  Recovery  Act  Sections  3008  and 
7003  and  Safe  Drinidng  Water  Act 
Section  1431 

Notice  is  hereby  given  that  on  January 
18,  2000,  the  United  States  lodged  a 
proposed  Consent  Decree  with  the 
United  States  District  Court  for  the 
District  of  New  Mexico  in  the  civil 
actions  consolidated  as  Albuquerque  v. 
Sparton  Technology,  Inc.,  No.  CV  97 
0206.  The  proposed  Consent  Decree 
resolves  civil  claims  in  the  consolidated 
actions  including  the  action  filed  by  the 
United  States,  United  States  v.  Sparton 
Technology,  Inc.,  No.  CV  97  0210 
(D.N.M.),  related  to  soil  and 
groundwater  contamination  emanating 
from  the  Sparton  Technology,  Inc. 
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("Sparton")  manufacturing  facility  on 
Coors  Road  in  Albuquerque,  NM  ("the 
FaciHty").  hi  this  action,  the  United 
States  alleged  claims  pursuant  to 
Resource  Conservation  and  Recovery 
Act  ("RCRA")  Sections  3008  and  7003. 
42  U.S.C.  §§6928  and  6973,  and  Safe 
Drinking  Water  Act  ("SDWA")  Section 
1431,  42  U.S.C.  §  300i.  Under  the 
proposed  Consent  Decree,  Sparton  will 
perform  comprehensive  corrective 
action  to  address  groundwater  and  soil 
affected  by  contamination  emanating 
from  the  Facility.  Sparton  will  also  pay 
a  total  of  $1,675  million  consisting  of  a 
civil  penalty  of  $475,000  to  be  shared  by 
the  United  States  and  the  New  Mexico 
Environment  Department,  a  payment  of 
natiu'al  resources  damages  of  $1  million 
to  the  State  of  New  Mexico,  and 
$200,000  to  the  City  of  Albuquerque,  the 
New  Mexico  Environment  Department, 
and  the  New  Mexico  Attorney  General's 
Office  for  litigation  costs.  The  proposed 
Consent  Decree  also  dismisses  with 
prejudice  Sparton  Technology,  Inc.  v. 
Environmental  Protection  Agency,  No. 
CV  97  0981  (D.N.M.)— one  of  the 
consolidated  actions — and  provides  the 
United  States  a  full  release  with  respect 
to  the  agency  actions  challenged  by 
Sparton  in  that  case. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resovuces  Division,  United 
States  Department  of  Justice,  P.O.  Box 
7611,  Ben  Franklin  Station,  Washington, 
DC  20044-7611,  and  should  refer  to 
Albuquerque  v.  Sparton  Technology, 
Inc.,  No.  CV  97  0206  (D.N.M.),  DOJ  No. 
90-7-1-875.  The  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney  for  the 
District  of  New  Mexico,  200  3rd  Street, 
NW.,  Ste  900,  Albuquerque,  New 
Mexico  87102  and  the  Region  VI  Office 
of  the  United  States  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas,  Texas  75202.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  ft'om  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044.  When 
requesting  a  copy,  please  enclose  a 
check  for  reproduction  costs  for  the 
Consent  Decree  (at  25  cents  per  page)  in 
the  amount  of  $153.75,  payable  to  the 
"Consent  Decree  Library." 

Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-1876  Filed  1-26-00:  8:45  am) 

BILUNG  CODE  441(y-15-M 


DEPARTMENT  OF  OF  JUSTICE 

[AAG/A  Order  No.  190-2000] 

Privacy  Act  of  1974  as  Amended  by 
The  Computer  Matching  and  Privacy 
Protection  Act  of  1988;  Computer 
Matching  Programs 

This  notice  is  published  in  the 
Federal  Register  in  accordance  with  the 
requirements  of  the  Privacy  Act  (5 
U.S.C.  552a),  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (CMPPA)  (Public 
Law  100-503)  (5  U.S.C.  552a(e)(12)). 
The  Immigration  and  Natxiralization 
Service  (INS),  Department  of  Justice  (the 
soiute  agency),  is  participating  in 
computer  matching  programs  with  the 
District  of  Columbia  and  seven  State 
agencies  (all  designated  as  recipient 
agencies).  These  matching  activities  will 
permit  the  recipient  agencies  to  confirm 
the  immigration  status  of  alien 
applicants  for,  or  recipients  of.  Federal 
benefits  assistance  under  the 
"Systematic  Alien  Verification  for 
Entitlements  (SAVE)"  program  as 
required  by  the  Immigration  Reform  and 
Control  Act  (IRCA)  of  1986  (Pub.  L.  99- 
603).i 

Specifically,  the  matching  activities 
will  permit  the  following  eligibility 
determinations: 

(1)  The  District  of  Columbia 
Department  of  Employment  Services, 
the  New  York  State  Department  of 
Labor,  the  New  Jersey  Department  of 
Labor,  the  Texas  Workforce  Commission 
and  the  Massachusetts  Department  of 
Employment  and  Training  will  be  able 
to  determine  eligibility  for 
unemployment  compensation; 

(2)  The  California  Department  of 
Social  Services  will  be  able  to  determine 
eligibility  status  for  the  TANF  program 
and  the  Food  Stamps  program; 

(3)  The  California  Department  of 
Health  Services  will  be  able  to 
determine  eligibility  status  for  the 
Medicaid  program; 

The  Colorado  Department  of  Human 
Services  ^  will  be  able  to  determine  the 


'  Effective  July  1,  1997.  IRCA  was  amended  by  the 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  (PRWORA).  Pub.  L.  104-193, 
no  Stat.  2168  (1996).  The  PRWORA  amend  IRCA 
by  replacing  the  reference  to  "Aid  to  Families  with 
Dependent  Children"  (AFDC),  with  a  reference  to 
its  successor  program,  "Temporary  Assistance  for 
Needy  Families"  (TANF).  As  was  the  case  with 
AFDC,  states  and  the  District  of  Columbia  are 
required  to  verify  through  SAVE  thai  an  applicant 
or  recipient  is  in  an  eligible  alien  status  for  TANF 
benefits.  In  addition,  Section  840  of  the  PRWORA 
makes  verification  for  eligibility  under  the  Food 
Stamps  Program  voluntary  on  the  part  of  the  State/ 
District  of  Columbia  agency  rather  than  mandatory. 

^  Identified  in  previous  computer  matching 
notices  as  the  Colorado  Department  of  Social 
Services. 


eligibility  status  for  the  Medicaid, 
TANF,  and  Food  Stamps  programs. 

Section  121(c)  of  the  hnmigration 
Reform  and  Control  Act  (IRCA)  of  1986 
amends  Section  1137  of  the  Social 
Security  and  other  statutes  to  require 
agencies  which  administer  the  Federal 
entitlement  benefits  programs 
designated  within  IRCA  as  amended,  to 
use  the  INS  verifications  system  to 
determine  eligibility.  Accordingly, 
through  the  use  of  user  identification 
codes  and  passwords,  authorized 
persons  from  these  agencies  may 
electronically  access  the  database  of  an 
INS  system  of  records  entitled  "Alien 
Status  Verification  Index,  Justice/INS- 
009".  From  its  automated  records 
system,  any  agency  (named  above) 
participating  in  these  matching 
programs  may  enter  electronically  into 
the  INS  database  the  alien  registration 
number  of  the  applicant  or  recipient. 
This  action  will  initiate  a  search  of  the 
INS  database  for  a  corresponding  afien 
registration  niunber.  Where  such 
number  is  located,  the  agency  will 
receive  electronically  from  the  INS 
database  the  following  data  upon  which 
to  determine  eligibility';  alien 
registration  number,  last  name,  first 
name,  data  of  birth,  country'  of  birth  (not 
nationality),  social  security  number  (if 
available),  date  of  entry,  immigration 
status  data,  and  employment  eligibility 
data.  In  accordance  with  5  U.S.C. 
55  2  (p),  such  agencies  will  provide  the 
alien  applicant  with  30  days  notice  and 
an  opportunity  to  contest  any  adverse 
finding  before  final  action  is  taken 
against  that  alien  because  of  ineligible 
immigration  status  as  established 
through  the  computer  match. 

The  original  effective  date  of  the 
matching  programs  (with  the  exception 
of  the  matching  agreement  with 
Massachusetts  Department  of 
EmplojTnent  and  Training)  was  January 
29,  1990,  for  which  notice  was 
published  in  the  Federal  Register  on 
December  28,  1989  (54  FR  53382).  The 
original  effective  date  of  the 
Massachusetts  matching  program  was 
February  28,  1990,  for  which  notice  was 
published  in  the  Federal  Register  on 
January  29, 1990  (55  FR  2890).  The 
programs  have  continued  to  date  under 
the  authority  of  a  series  of  new 
approvals  as  required  by  the  CMPPA. 
The  CMPPA  provides  that  based  upon 
approval  by  agency  Data  Integrity 
Boards  of  a  new  computer  matching 
agreement,  computer  matching  activities 
may  be  conducted  for  18  months  and, 
contingent  upon  specific  conditions, 
may  be  similarly  extended  by  the  Board 
for  an  additional  year  without  the 
necessity  of  a  new  agreement.  The  most 
recent  one-year  extension  for  those 
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BU.UNG  CODE  4410-(  J-M 


DEPARTMENT  OF  LABOR 

Benefits 


Wolfare 


Pension  and 
Administration 


Proposed  Exter^sion  of  Information 
Collection;  Comment  Request; 
Prohibited  TraqBaction  Class 
Exemption  91-^ 

action:  Notice. 


SUMMARY:  The 

(Department),  a: 
effort  to  reduce 
respondent  burden 
preclearance  co;  isu 
provide  the  gem  sral 
agencies  with 
comment  on  pn 


[  epartment  of  Labor 
part  of  its  continuing 
japerwork  and 
conducts  a 
Itation  program  to 
public  and  Federal 
opportunity  to 
posed  and  continuing 


collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  3506(c)(2)(A)). 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
provisions  of  the  Prohibited  Transaction 
Class  Exemption  91-38.  A  copy  of  the 
Information  Collection  Request  (ICR) 
may  be  obtained  by  contacting  the  office 
listed  in  the  addresses  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
addresses  section  below  on  or  before 
March  27,  2000. 

ADDRESSES:  Gerald  B.  Lindrew,  Office  or 
Policy  and  Research,  U.S.  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW,  Room  N-5647, 
Washington,  D.C.  20210.  Telephone: 
(202)  219-4782;  Fax:  (202)  219-4745. 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Prohibited  Transaction  Class 
Exemption  91-38  provides  an 
exemption  from  the  prohibited 
transaction  provisions  of  ERISA  for 
certain  transactions  between  a  bank 
collective  investment  fund  and  persons 
who  are  parties  in  interest  with  respect 
to  a  plan  as  long  as  the  plan's 
participation  in  the  collective 
investment  fund  does  not  exceed  a 
specified  percentage  of  the  total  assets 
in  the  collective  investment  fund.  In 
order  to  ensure  that  the  exemption  is 
not  abused,  that  the  rights  of 
participants  and  beneficiaries  are 
protected,  and  that  compliance  with  the 
exemption's  conditions  are  taking  place, 
the  Department  has  required  that 
records  regarding  the  exempted 
transaction  be  maintained  six  years. 

n.  Desired  Focus  of  Conunents 

The  Department  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 


including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

m.  Current  Action 

This  existing  collection  of  information 
should  be  continued  because  without 
the  exemption,  individuals  or  entities 
which  are  parties  in  interest  of  a  plan 
that  invests  in  a  bank  collective 
investment  fund  would  not  be  able  to 
engage  in  transactions  with  the 
collective  investment  fund,  thus 
creating  potential  financial  hardships 
for  those  affected.  For  the  Department  to 
grant  an  exemption,  however,  it  must 
ensure  that  the  beneficiaries  are 
protected.  It,  therefore,  included  certain 
conditions  in  the  exemption,  and 
required  that  records  be  kept  for  six 
years  from  the  date  of  the  transaction  so 
that  it  can  be  determined  whether  these 
conditions  have  been  met.  Without  such 
records,  the  Department  and  other 
interested  parties,  such  as  participants, 
would  be  unable  to  effectively  enforce 
the  terms  of  the  exemption  and  ensure 
user  compliance. 

Type  of  Review:  Extension  of  a 
currently  approved  collections  of 
information. 

Agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 

Titles:  Prohibited  Transaction  Class 
Exemption  91-38. 

OMB  Number:  1210-0082. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Estimated  total  burden  hours:  90. 

Respondents:  1,074. 

Frequency  of  Response:  On  occasion. 

Responses:  1,074. 

Estimated  Total  Burden  Hours:  5 
minutes. 

-    Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Dated:  January  21,  2000. 
Gerald  B.  Lindrew, 
Deputy  Director,  Office  of  Policy  and 
Research,  Pension  and  Welfare  Benefits 
Administration. 

(FR  Doc.  00-1973  Filed  1-26-00;  8:45  am) 
BILUNQ  CODE  4510-29 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (00-008)] 

Notice  of  Prospective  Copyright 
License 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  copyright 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Micro  Timer  &  Controls,  Inc.,  of 
Gainesville,  Florida,  has  applied  for  an 
exclusive  copjrright  license  in  the 
United  States,  Mexico  and  Colombia  in 
NASA  Software  entitled  "RD-40  Fire 
Inspection  Scheduling  and  Reporting," 
which  is  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Melanie  R.  Chan,  Licensing  &  Dual  Use 
Manager,  John  F.  Keimedy  Space 
Center. 

DATES:  Responses  to  this  Notice  must  be 
received  on  or  before  March  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Chem,  Licensing  and  Dual 
Use  Manager,  John  F.  Kennedy  Space 
Center,  Mail  Code  MM-E,  Kennedy 
Space  Center,  FL  32899,  telephone  (407) 
867-6367. 

Dated:  January  19,  2000. 
Edward  A.  Frankle, 

General  Counsel. 

[FR  Doc.  00-1887  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (0(MX)9)] 

Notice  of  Prospective  Copyright 
License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  copyright 

licen^. 

SUMMARY:  NASA  hereby  gives  notice 
that  Safeguards  International,  Inc.  of 
•  Yonkers,  NY,  has  applied  for  an 
exclusive  copyright  license  in  the 
United  States,  Canada,  and  Mexico  in 
NASA  Software  entitled  "RD-40  Fire 
Inspection  Scheduling  and  Reporting," 
which  is  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and- Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 


Melanie  R.  Chan,  Licensing  &  Dual  Use 
Manager,  John  F.  Kennedy  Space 
Center. 

DATES:  Responses  to  this  Notice  must  be 
received  on  or  before  March  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Chan,  Licensing  and  Dual 
Use  Manager,  John  F.  Kennedy  Space 
Center,  Mail  Code:  MM-E,  Kennedy 
Space  Center,  FL  32899,  telephone  (407) 
867-6367. 

Dated:  January  19,  2000. 
Edward  A.  Frankle, 
General  Counsel. 
(FR  Doc.  00-1888  Filed  1-26-00;  8:45  am) 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-013] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  BARCO,  Inc.  Display  Systems,  of 
Duluth,  Georgia,  has  applied  for  a 
coexclusive  license  to  practice  the 
invention  disclosed  in  NASA  Case  No. 
MFS-31243-1  entitled  "Video  Image 
Stabihzation  and  Registration  (VISAR)" 
which  has  been  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
The  license  will  be  limited  to  the  field 
of  use  of  developing  and  selling 
electronic  hardware  products  that 
execute  the  VISAR  algorithm  in  real- 
time, or  approach  real-time  execution  of 
VISAR,  or  are  at  least  on  order  of 
magnitude  faster  in  execution  of  the 
VISAR  algorithm  than  any  VISAR 
commercial  software  products.  Written 
objections  to  the  prospective  grant  of  a 
Ucense  should  he  sent  to  Mr.  James  J. 
McGroary,  Patent  Counsel/LSOl , 
Marshall  Space  Flight  Center, 
Himtsville,  AL  358T2. 
DATE:  Responses  to  this  notice  must  be 
received  by  March  27,  2000. 
FOR  FURTHER  INFORMATON  CONTACT:  Mr. 
Sammy  Nabors,  Technology  Transfer 
Department/CD30.  MarshaJl  Space 
Flight  Center,  Huntsville.  AL  35812, 
(256) 544-5226. 

January  20,  2000. 
Edward  A.  Frankle, 
General  Counsel. 
IFR  Doc.  00-1938  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  7510-01-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-010] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Phoenix  Systems  International,  Inc. 
of  McDonald,  OH,  has  applied  for  an 
exclusive  patent  license  in  the  United 
States  and  Asia  to  practice  the  invention 
disclosed  in  NASA  Case  No.  KSC-11884 
entiUed  "Process  and  Equipment  for 
Nitrogen  Oxide  Waste  Conversion  to 
Fertilizer,"  for  which  a  U.S.  Patent 
Application  was  filed  and  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  Ucense  should 
be  sent  to  Melanie  R.  Chan,  Licensing  St 
Dual  Use  Manager,  John  F.  Kennedy 
Space  Center. 

DATES:  Responses  to  this  Notice  must  be 
received  on  or  before  March  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Chan,  Licensing  and  Dual 
Use  Manager,  John  F.  Kennedy  Space 
Center,  Mail  Code:  MM-E,  Kermedy 
Space  Center.  FL  32899.  telephone  (407) 
867-6367. 

Dated:  January  19,  2000. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  00-1889  Filed  1-26-00:  8:45  am) 
BILUNG  CODE  751(M>1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-011] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Strategic  Planning  Group,  Inc.  of 
CasUe  Rock  Colorado,  has  appUed  for  an 
exclusive  license  to  practice  the 
inventions  disclosed  in  NASA  Case  No. 
MSC-23089-1,  "Improved  Circularly 
Polarized  Microstrip  Antenna,"  for 
which  a  U.S.  Patent  Application  was 
filed  and  U.S.  Patent  No.  5,661,494 
entiUed,  "High  Performance  Circularly 
Polarized  Microstrip  Antenna,"  NASA 
Case  No.  MSC-21982-1.  both  of  which 
are  assigned  to  the  United  States  of 
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America  as  repr(  sented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  proposed  grant 
of  a  hcense  shou  Id  be  sent  to  Johnson 
Space  Center. 

DATES:  Responsgs  to  this  notice  must  be 
received  by  Marih  27,  2000. 
FOR  FURTHER  INFI  )RMATION  CONTACT: 
Hardie  R.  Barr,  Patent  Attorney,  Johnson 
Space  Center,  M  lil  Code:  HA,  Houston, 
Texas  77058-36^6,  telephone  (281) 
483-1003. 

Dated:  January  2b.  2000 
Edward  A.  Franklf , 

General  Counsel. 
[FR  Doc.  00-1890 
BILLING  CODE  7510-Ol-P 


■iled  1-26-00:  8:45  am] 


NATIONAL  AERdNAUnCS  AND 
SPACE  ADMINliTRATION 

[Notice  00-012] 

Notice  of  Prospective  Patent  License 

AGENCY:  Nationa  Aeronautics  and 
Space  Administ4ation 
ACTK3N:  Notice  o 
License. 


Ini 


h' 


fied 


of 


SUMMARY:  NASA 
that  VisiCom,  of 
has  appHed  for  a 
practice  the 
NASA  Case  No 
"Video  Image 
Registration 
assigned  to  the 
as  represented 
the  National 
Administration 
limited  to  the 
and  selling 
products  that 
algorithm  in  rea 
time  execution 
on  order  of  magi^i 
execution  of  the 
any  VISAR 
products.  Writtei 
prospective  gran  I 
sent  to  Mr.  Jamei 
Coimsel/LSOl, 
Center,  Huntsvil 
DATE:  Responses 
received  by 
FOR  FURTHER 
Sammy  Nabors 
Department/CD^ 
Flight  Center 
(256) 544-5226 

January  20.  200( 
Edward  A.  Franklf 

General  Counsel. 
[FR  Doc.  00-1939 

BILLING  CODE  7510-Ol-U 


Prospective  Patent 


hereby  gives  notice 
San  Diego,  California, 
coexclusive  license  to 
invekition  disclosed  in 

^FS-31243-1  entitled 
St  ibilization  and 
(VI^AR)"  which  has  been 
ited  States  of  America 
the  Administrator  of 
Aeibnautics  and  Space 
The  license  will  be 
of  use  of  developing 
elect  onic  hardware 
execute  the  VISAR 

time,  or  approach  real- 
VISAR,  or  are  at  least 
tude  faster  in 
VISAR  algorithm  than 
comipercial  software 
objections  to  the 
of  a  license  should  be 
J.  McGroary,  Patent 
N|arshall  Space  Flight 
e,AL  35812. 
to  this  notice  must  be 
Marih  27.  2000. 


INFORMATON  CONTACT:  Mr. 
Technology  Transfer 
,  Marshall  Space 
Hintsville,  AL  35812, 


•iled  1-26-00;  8:45  am] 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  March 
13,  2000.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided%nce  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov.  Requesters 
must  cite  the  control  number,  which 
appears  in  parentheses  after  the  name  of 
the  agency  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal 
reports  should  so  indicate  in  Uieir 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marie  Allen,  Director,  Life  Cycle 


Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)713-7110.  E-mail: 
records.mgt@arch2.nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
to  conduct  its  business.  Some  schedules 
are  comprehensive  and  cover  all  the 
records  of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules,  however, 
cover  records  of  only  one  office  or 
program  or  a  few  series  of  records.  Many 
of  these  update  previously  approved 
schedules,  and  some  include  records 
proposed  as  permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accimiulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  as^gned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too, 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 
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Schedules  Pending 

1 .  Department  of  Health  and  Human 
Services,  National  Institutes  of  Health 
(Nl-443-00-2,  2  items,  2  temporary 
items).  Background  and  general      „ 
information  relating  to  the  Loan 
Repayment  and  Scholarship  Program, 
including  electronic  copies  of 
documents  created  using  electronic  mail 
cind  word  processing.  The  records 
include  routine  program 
annoimcements,  procedures, 
instructions  to  evaluators,  lists  of 
evaluators,  and  compilations  of 
application  ratings.  This  schedule 
reduces  the  retention  period  for 
recordkeeping  copies  of  these  files, 
which  were  previously  approved  for 
disposal. 

2.  Department  of  Labor,  Office  of 
Inspector  General  (Nl-1 74-99-1,  8 
items,  8  temporary  items).  Records 
relating  to  audits.  Included  are  audit 
case  files  dealing  with  internal  audits  of 
agency  programs,  grantees,  and 
contractors.  Also  included  is  the  Audit 
Information  Reporting  System  that  is 
used  to  track  cases  and  produce 
periodic  reports  as  well  as  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

3.  Environmental  Protection  Agency, 
Office  of  Air  and  Radiation  (Nl-412- 
99-5,  3  items,  3  temporary  items). 
Software  programs,  electronic  data,  and 
supporting  documentation  associated 
with  the  Aim  Arbor  In-Use  Test  Data 
System  (lUTD).  lUTD  is  an  electronic 
information  system  that  organizes  and 
stores  a  variety  of  mobile  source 
emission  test  and  associated  data, 
primarily  on  passenger  cars  and  trucks. 
Input  dociunents  and  outputs  were 
previously  scheduled. 

4.  Environmental  Protection  Agency, 
Office  of  Air  and  Radiation  (Nl-412- 
99-6,  3  items,  3  temporary  items).  Soft- 
ware programs,  electronic  data,  and 
supporting  dociunentation  associated 
with  the  Trends  Report  System.  This 
electronic  system  compiles  data  fi-om 
the  Aerometric  Information  Retrieval 
System  (AIRS)  to  provide  data  for  the 
annual  National  Air  Quality  and  Trends 
Report.  Input  dociunents  and  outputs 
were  previously  scheduled.  Electronic 
data  from  AIRS  was  previously 
approved  for  permanent  retention. 

5.  Environmental  Protection  Agency, 
Agency-wide  (Nl-41 2-99-1 7,  2  items,  2 
temporary  items).  Records  relating  to 
research  and  development  programs 
involving  midtilateral  organizations 
such  as  the  United  Nations 
Environmental  Program  and  the  World 
Health  Organization.  Files  include 
correspondence,  meeting  minutes, 
conference  documentation,  and 


electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

6.  Environmental  Protection  Agency, 
Agency-wide  (Nl-412-99-18,  2  items.  2 
temporary  items).  Records  relating  to 
reviews  of  contracts  and  grants  and  to 
audits.  Records  include  correspondence, 
reports,  and  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

7.  Environmental  Protection  Agency, 
Agency-wide  (Nl^l2-99-19,  2  items,  2 
temporary  items).  Records  relating  to 
strategies  and  plans  for  annoimcing  and 
disseminating  agency  issuances.  The  file 
for  each  issuance  includes  the 
communication/  distribution  plan  with 
comments,  background  dociunents, 
transmittal  memoranda  and  letters, 
press  releases,  and  Federal  Register 
reprints.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 

8.  Environmental  Protection  Agency, 
Superfund  Program  (Nl^l 2-99-23,  5 
items,  2  temporary  items).  Paper  copies 
of  records  relating  to  activities 
conducted  at  remedial  sites  that  have 
been  microfilmed.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  microfilm  copies  of 
records  and  paper  copies  of  records  that 
have  not  been  microfilmed. 

9.  Environmental  Protection  Agency, 
Agency-wide  (Nl-41 2-99-24,  9  items,  9 
temporary  items).  Criminal  investigation 
case  files  and  criminal  enforcement 
counsel  case  files  including  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
Criminal  investigation  case  files  include 
search  warrants,  interview  reports,  lab 
analyses,  indictments,  plea  agreements, 
and  related  records.  Criminal 
enforcement  counsel  case  files  contain 
agency  legal  advice  on  specific 
environmental  and  related  criminal 
cases  managed  by  the  agency  or  the 
Department  of  Justice  as  well  as  legal 
advice  regarding  the  development  and 
application  of  environmental  criminal 
laws,  regiUations,  and  policies  in 
general,  including  the  management  and 
functions  of  the  agency's  Office  of 
Criminal  Enforcement,  Forensics,  and 
Training. 

10.  United  States  Agency  for 
International  Development,  Bureau  for 
Administrative  Services  (N1-28&-O0-1, 
4  items,  4  temporary  items).  System 
data,  input  documents,  and 
documentation  for  an  electronic  system 
used  to  provide  intranet  access  to 
agency  notices  for  agency  personnel. 
Also  included  are  electronic  copies  of 


input  documents  created  using 
electronic  mail  and  word  processing. 

11.  United  States  Agency  for 
International  Development,  Bureau  for 
Humanitarian  Response  (Nl-286-00-2, 
1  item,  1  temporary  item).  An  electronic 
system  used  to  provide  intranet  and 
internet  access  to  current  information 
on  registered  Private  Voluntary 
Organizations  eligible  to  compete  for 
economic  assistance  administered  by 
the  agency. 

12.  National  Aeronautics  and  Space 
Administration,  Agency-wide  (Nl-255- 
00-1,  18  items,  13  temporary  items). 
Real  property  records  including 
construction  files,  work  authorization 
packages,  inventory  reports,  duplicate 
copies  of  installation  master  plans,  and 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  such  records  as 
construction  files  relating  to  unique 
facilities,  maps  and  drawings,  and 
installation  master  plans. 

13.  National  Credit  Union 
Administration,  Office  of  the  Inspector 
General  (Nl-413-00-1,  7  items,  5 
temporary  items).  Investigations  of 
fraud,  abuse,  and  violations  of  laws  or 
regulations,  external  and  internal 
agency  audits,  and  records  relating  to 
allegations  and  complaints.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Recordkeeping 
copies  of  case  files  of  significant  value 
and  final  audit  reports  are  proposed  for 
permanent  retention. 

14.  Federal  Energy  Regulatory 
Commission,  Agency-wide  (Nl-1 38- 
00-1,  2  items,  2  temporary  items). 
Electsonic  copies  of  documents  created 
using  electronic  mail  and  word 
processing  relating  to  formal 
investigations  into  violations  of  the 
Natural  Gas  Act.  Included  are  electronic 
copies  of  such  records  as  orders 
instituting  investigations,  responses  to 
orders,  motions  to  dismiss  or  terminate 
investigations,  applications  for 
rehearing,  and  petitions  to  quash 
subpoenas.  Paper  copies  of  these 
documents  were  previously  approved 
for  disposal. 

15.  Federal  Energy  Regulatory 
Commission,  Agency-wide  (Nl-1 38- 
00-2,  2  items,  2  temporary  items). 
Electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing  relating  to  formal 
investigations.  Included  are  electronic 
copies  of  such  records  as  orders 
instituting  investigations,  responses  to 
orders,  motions  to  dismiss  or  terminate 
investigations,  applications  for 
rehearing,  petitions  to  quash  subpoenas, 
and  reports  on  fuel  and  energy  purchase 
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practices.  Paper  copies  of  these 
documents  wen  (  previously  approved 
for  disposal. 

16.  Federal  Ei  lergy  Regulatory 
Commission,  O:  fice  of  Electric  Power 
Regulation  (Nl- 138-00-3,  3  items,  3 
temporary  itemi ).  Electronically  filed 
copies  of  montli  ly  reports  submitted  by 
electric  utilities  containing  information 
on  origin,  cost,  iind  quality  of  fuel 
received  at  generating  plants.  Paper 
copies  of  these  ( iocuments  were 
previously  appraved  for  disposal.  Also 
included  are  ele  ctronic  copies  of 
documents  crea  ed  using  electronic  mail 
and  word  proce  jsing. 

17.  Federal  Energy  Regulatory 
Commission.  Ol  Rce  of  Electric  Power 
Regulation  (Nl-  138-00-4,  3  items,  3 
temporary  item; ).  Electronically  filed 
copies  of  aimua  power  system  reports 
submitted  by  eli  sctric  utilities  containing 
information  on  ;  generating  capacity, 
transmission  fa(  ilities,  loads,  and 
related  information.  Paper  copies  of 
these  document  5  were  previously 
approved  for  dij  posal.  Also  included 
are  electronic  cc  pies  of  documents 
created  using  el  $ctronic  mail  and  word 
processing. 

18.  Federal  Ei  ergy  Regulatory 
Commission.  Oi  fice  of  the  Secretary 
(Nl-138-99-8,  )  items,  5  temporary 
items).  Records  containing  names  of 
participants  to  ( lommission  proceedings 
who  must  be  pr  )vided  with  copies  of 
documents  filec  in  dockets.  Included 
are  an  electronic  database,  outputs, 
systems  dociundntation,  and  electronic 
copies  of  docunients  created  using 
electronic  mail  lind  word  processing. 

19.  Nuclear  Rjgulatory  Commission, 
Office  of  Nuclea  r  Material  Safety  and 
Safeguards  (Nl- 431-00-13, 114  items, 
80  temporary  it<  ms).  Electronic  records 
in  the  Commiss:  on's  Agency-wide 
Document  Acce  ss  and  Management 
System  (ADAM:  5)  accumulated  by  the 
Office  of  Nuclea  r  Material  Safety  and 
Safeguards,  including  electronic  copies 
of  records  creat(  d  using  office 
automation  tool ;  and  records  that  are 
used  to  create  ADAMS  portable 
document  forms  t  files.  The  electronic 
recordkeeping  c  Dp ies  of  documents 
related  to  fundii  ig  methods  for  financial 
assurance  for  de  commissioning  and  files 
documenting  th;  management  and 
implementation  of  NRC's  internal 
radiation  protec  tion  program  are 
proposed  for  dii  posal  as  are  paper 
copies  of  these  lecords  that  pre-date 
ADAMS.  Also  proposed  for  disposal  are 
electronic  recor  1-keeping  copies  of  case 
files  (excluding  decommissioning)  and 
independent  sp  ;nt  fuel  storage 
installation  doc  cet  files  that  are  not 
selected  for  pen  nanent  retention, 
program  corresf  ondence  accumulated 


below  the  Office  director  level,  routine 
program  correspondence  files 
accumulated  at  all  organizational  levels, 
licensee  mismanagement  files, 
personnel  exposure  files,  process 
operator  license  files,  and  case  files 
covering  licensees  where  licensing 
jurisdiction  is  transferred  to  a  State. 
Paper  copies  of  these  records  were 
previously  approved  for  disposal. 
Records  proposed  for  permanent 
retention  include  recordkeeping  copies 
of  such  files  as  docket  files  for  the 
disposal  of  high-level  radioactive  wastes 
in  geologic  repositories,  docket  files  for 
the  land  disposal  of  radioactive  wastes, 
uranium  recovery  docket  files,  and 
selected  independent  spent  fuel  storage 
installation  docket  files.  This  schedule 
also  proposes  minor  changes  in  the 
disposition  instructions  for  paper  copies 
of  such  files  as  allegation  case  files, 
committee  and  conference  records, 
special  nuclear  material  docket  files, 
international  safeguards  program  office 
files.  Part  71  safety  evaluation  reports 
and  quality  assiu'ance  files,  personal 
dosimetry  processing  reports,  regulatory 
history  files  for  proposed  and  final 
rulemaking,  and  sealed  somce  and 
device  review  files.  These  records  were 
previously  scheduled. 

20.  Nuclear  Regulatory  Commission, 
Office  of  Congressional  Affairs  and 
International  Programs  (Nl-431-00-14, 
8  items,  8  temporary  items).  Electronic 
records  in  the  Commission's  Agency- 
wide  Document  Access  and 
Management  System  (ADAMS) 
accumulated  by  the  Office  of 
Congressional  Affairs  and  International 
Programs,  including  electronic  copies  of 
records  created  using  office  automation 
tools  and  records  that  are  used  to  create 
ADAMS  portable  document  format  files. 
The  electronic  recordkeeping  copies  of 
congressional  hearing  testimony  and 
transcript  files  and  representation  fund 
files  are  proposed  for  disposal  as  are 
paper  files  that  pre-date  ADAMS. 

Dated:  January  14,  2000. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services — 
Washington,  DC. 

[FR  Doc.  00-1886  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  7515-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreement  to  Create 
Greater  Public  Awareness  of  Universal 
Design 

agency:  National  Endowment  for  the 

Arts. 

ACTION:  Notification  of  Availability. 


SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  one  (1)  award  of  a  Cooperative 
Agreement  for  a  project  with  the  goal  of 
creating  greater  public  awareness  of  and 
demand  for  universal  designed 
environments.  The  successful  proposal 
should  include  educational  efforts 
targeted  to  designers,  consumers,  and 
decision  makers,  and  involve 
collaboration  with  the  targeted 
audiences,  as  well  as  the  use  of 
innovative  strategies  to  bring  the 
benefits  of  universal  design  into  the 
mainstream.  Endowment  funding  is 
limited  to  $75,000.  A  one-to-one  match 
is  required.  Those  interested  in 
receiving  the  solicitation  package 
should  reference  Program  Solicitation 
PS  00-02  in  their  written  request  and 
include  two  (2)  self-addressed  labels. 
Verbal  requests  for  the  Solicitation  will 
not  be  honored.  It  is  anticipated  that  the 
Program  Solicitation  will  also  be  posted 
on  the  Endowment's  Web  site  at  http:/ 
/wwrw.arts.endow.gov. 

DATES:  Program  Solicitation  PS  00-02  is 
scheduled  for  release  approximately 
February  14,  2000  with  proposals  due 
on  March  27,  2000. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  the  National 
endowment  for  the  Arts,  Grants, 
Contracts  Office,  Room  618, 1100 
Pennsylvania  Ave.,  NW,  Washington, 
D.C.  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Hummel,  Gremts  Contracts 
Office,  National  Endowment  for  the 
Arts,  Room  618,  1100  Pennsylvania 
Ave.,  NW,  Washington,  D.C.  20506 
(202/682-5482), 

William  1.  Hummel, 

Coordinator,  Cooperative  Agreements  and 

Contracts. 

[FR  Doc.  00-1980  Filed  1-26-O0;  8:45  am) 

BILUNG  CODE  7536-01-M 


U.S.  NUCLEAR  REGULATORY 
COMMISSION 

[Public  Service  Electric  &  Gas  Company 
Atlantic  City  Electric  Company  Docket  No. 
50-354] 

Notice  Of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Public  Service 
Electric  and  Gas  Company  (the  licensee) 
to  withdraw  its  May  17,  1999, 
application  as  supplemented  November 
16, 1999,  for  proposed  amendment  to 
Facility  Operating  License  No.  NPF-57 
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for  the  Hope  Creek  Generating  Station, 
located  in  Salem  Coimty ,  New  Jersey. 

The  proposed  amendment  would 
have  modified  the  facility  technical 
specifications  associated  with  the 
enabling  of  the  Oscillation  Power  Range 
Monitor  (OPRM)  reactor  protection 
system  (RPS)  trip  function.  The  OPRM 
is  designed  to  detect  the  onset  of  reactor 
core  power  oscillations  resulting  from 
thermal-hydraulic  instability  and 
suppresses  them  by  initiating  a  reactor 
scram  via  the  RPS  trip  logic.  The 
Commission  had  previously  issued  a 
Notice  of  Consideration  of  Issuance  of 
Amendment  published  in  the  Federal 
Register  on  June  16,  1999  (64  FR  32289). 
However,  by  letter  dated  January  7, 
2000,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  17,  1999,  as 
supplemented  November  16, 1999,  and 
the  licensee's  letter  dated  January  7, 
2000,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  aveiilable  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  accessible  electronically  through 
the  ADAMS  Pubhc  Electronilr  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  I9th  day 
of  January  2000. 

For  The  Nuclear  Regulatory  Commission. 
Richard  B.  Ennis, 
Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  00-1940  Filed  1-26-00;  8:45  am) 
BILUNG  CODE  7590-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor    ' 
Safeguards 

Meeting  of  the  Subcommittee  on  Plant 
License  Renewal  Revised 

The  ACRS  Subcommittee  meeting  on 
Plant  License  Renewal  scheduled  for 
February  24,  2000,  8:00  a.m.  until  1:00 
p.m.  at  the  Madren  Conference  Center  at 
Clemson  University,  Room  III  &  IV,  100 
Madren  Center  Drive,  Clemson,  South 
Carolina,  has  been  extended  to  include 
a  closed  session  scheduled  for  February 
23,  2000.  2:00  p.m.,  in  Room  1075  of  the 
Oconee  Complex,  Seneca,  South 
Carolina.  This  session  will  be  closed 
pursuant  to  5  U.S.C.  552b(c)(4)  to 
review  proprietary  information 


pertinent  to  the  Oconee  license  renewal 
application.  Notice  of  this  meeting  was 
published  in  the  Federal  Register  on 
Thursday,  January  13,  2000  (64  FR 
2204).  All  other  items  pertaining  to  this 
meeting  remain  the  same  as  previously 
published. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Noel  F.  Dudley,  cognizant  ACRS  staff 
engineer,  (telephone:  301/415-6888) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 

Dated:  January  21,  2000. 
Howard  J.  Larson, 

Acting  Associate  Director  for  Technical 

Support.  ACRS/ACNW. 

[FR  Doc.  00-1941  Filed  1-26-00:  8:45  am) 

BILUNG  CODE  7590-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Draft  Report  to  Congress  on  the  Costs 
and  Benefits  of  Federal  Regulations 

agency:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Notice  of  extension  of  public 

comment  period. 

SUMMARY:  On  January  7,  2000,  OMB 
published  a  notice  of  availability  of  the 
Draft  Report  to  Congress  on  the  Costs 
and  Benefits  of  Federal  Regidations.  The 
comment  period  was  scheduled  to  end 
on  January  21,  2000.  This  notice  extends 
the  public  comment  period  on  the  draft 
report  to  February  22,  2000. 
DATES:  Comment  Due  Date:  February  22, 
2000. 

ADDRESSES:  Comments  on  this  draft 
report  should  be  addressed  to  John 
Morrall,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  NEOB,  Room 
10235,  725  17th  Street,  NW, 
Washington.  DC  20503. 

You  may  submit  comments  by  regular 
mail,  by  facsimile  to  (202)  395-6974.  or 
by  electronic  mail  to 
jmorrall@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  You 

can  review  the  Report  on  the  Internet  at: 
"http://www.whitehouse.gov/omb/ 
inforeg/index.html" .  You  may  also 
request  a  copy  fi-om  John  Morrall,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
NEOB,  Room  10235,  725  17th  Street, 
NW,  Washington,  DC  20503.  Telephone: 
(202)  395-7316.  E-mail: 
jmorrall@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  On 
Januar>'  7,  2000,  OMB  published  in  the 
Federal  Register  (65  FR  1296)  a  notice 
of  availability  of  the  Draft  Report  to 


Congress  on  the  Costs  and  Benefits  of 
Federal  Regulations.  The  comment 
period  on  the  draft  report  was 
scheduled  to  end  January  21,  2000. 
Members  of  the  public  and  Congress 
have  asked  for  additional  time  to  allow 
the  public  a  better  opportunity  to 
peirticipate  in  the  comment  process. 
Accordingly,  OMB  has  decided  to 
extend  the  public  comment' period  on 
the  draft  report  to  February  22,  2000. 

John  T.  Spotila. 

Administrator,  Office  of  Information  and 
Regulatory  Affairs. 

(FR  Doc.  00-1860  Filed  1-26-00  8:45  am) 
BILUNG  CODE  3110-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24258;  International  Series  Release  No. 
1212:812-11306] 

The  Toronto-Dominion  Bank,  et  al.; 
Notice  of  Application 

January  20,  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  all  provisions  of  the 
Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  finance  subsidiaries  of  The    - 
Toronto-Dominion  Bank  ("TD")  to  sell 
certain  debt  securities  and  use  the 
proceeds  to  finance  the  business 
activities  of  their  parent  company,  TD, 
and  certain  of  its  subsidiaries.  The 
requested  order  would  supersede  an 
existing  order. 

APPLICANTS:  TD,  Toronto-Dominion 
Holdings  (U.S.C),  Inc.  ("TD  Holdings"), 
and  TD  Capital  Funding  L.P.  ("TD 
Capital"). 

RLING  DATES:  The  application  was  filed 
on  September  16,  1998  and  amended  on 
November  18.  1999.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  14,  2000,  and 
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should  be  accoiti 
service  on  appl 
affidavit  or,  for 
service.  Hearinj 
the  natiue  of  thi  i 
reason  for  the 
contested, 
notified  of  a 
notification  by 
Commission's 


panied  by  proof  of 
cants,  in  the  form  of  an 
awyers,  a  certificate  of 
requests  should  state 
writer's  interest,  the 
ijuest,  and  the  issues 
Persdns  who  wish  to  be 
he«  ring  may  request 
1  vriting  to  the 
S  ecretary. 

Securities  and 
ion,  450  Fifth  Street, 
DC  20549-0609. 
Attention:  Marc  L.  Baum,  31 
New  York,  New  York 


Secetary, 


to  a 


ADDRESSES: 

Exchange  Comi^iss 
NW,  Washingt 
Applicants 
West  52nd  Street 
10019. 

FOR  FURTHER  INr^RMATION  CONTACT: 

Lawrence  W.  Pisto,  Senior  Counsel,  at 
(202)  942-0527,  or  George  J.  Zomada. 
Branch  Chief,  al  (202)  942-0564,  Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management. 
supplementaryIinformation:  The 
following  is  a  summary  of  the 
application.  Th<  complete  application 
may  be  obtainec  for  a  fee  at  the 
Commission's  P  ublic  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 
APPUCANTS'  representations: 

1 .  TD  is  a  cha  lered  bank  governed  by 
the  Bank  Act  of  Canada  and  offers  a 
range  of  financi;  d  services  to 
individuals,  cor  }orate  and  conunercial 
enterprises,  fina  ncial  institutions  and 
governments  in  Canada.  In  the  United 
States,  TD  offers  a  range  of  services  to 
corporations,  financial  institutions  and 
governments,  as  well  as  discount 
brokerage  servic  es  through  a  wholly- 
owned  subsidiay.  TD  also  conducts 
operations  outside  North  America. 

2.  TD  Holding  s,  a  Delaware 
corporation,  is  \  /holly  owned  by  TD  and 
acts  as  a  holdin; ;  company  for  most  of 
TD's  United  Sta  es  subsidiaries.  TD 
Holdings  is  also  a  finance  subsidiary 
and  engages  in  :  unding  activities  for  TD 
and  certain  of  it;  subsidiaries  in  reliance 
on  a  previously' granted  Commission 
order  ("Prior  Older").'  The  requested 
order  would  suj  lersede  the  Prior  Order. 

3.  TD  Capital  is  a  Delaware  limited 
partnership.  TD  Capital's  general 
partner  is  TD  C<  pital  Group  Limited 
("TDCG"),  a  coi  soration  organized 
under  the  laws  i  »f  Canada,  which  holds 
a  one  percent  ge  neral  partnership 
interest  in  TD  Cipital.  TD  is  the  sole 
limited  partner  sfTD  Capital  and  holds 
a  99%  limited  p  artnership  interest  in 
TD  Capital.  2  TD  also  owns  100%  of  the 


'  Investment 
(Dec.  10,  1999)  (Not 
(Order). 

^  Applicants  state 
as  a  limited  partners  h 
would  result  in  a  lo 


Company  Act  Release  Nos.  22934 
cel'and  22993  (Jan.  6.  1998) 


iiat  TD  Capital  was  structured 
ip  because  this  structure 
\  let  after-tax  cost  of  funds. 


outstanding  common  stock  of  TDCG. 
TDCG  has  no  outstanding  securities 
other  than  the  common  stock  owned  by 
TD.  TDCG  relies  on  the  exclusion  fi-om 
the  definition  of  investment  company  in 
sections  3(c)(1)  and  3(c)(7)  of  the  Act. 

4.  Applicants  also  request  relief  for 
finance  subsidiaries  that  may  be  created 
by  TD  in  the  future  ("Other  Finance 
Subsidiaries,"  and  together  with  TD 
Holdings  and  TD  Capital,  the  "Finance 
Subsidiaries").  The  Finance 
Subsidiaries  cire  or  will  be  organized  to 
issue  debt  securities  and  lend  the 
proceeds  to  or  invest  the  proceeds  in  TD 
and  other  companies  that,  after  giving 
effect  to  the  requested  order,  will  be 
companies  controlled  by  TD  within  the 
meaning  of  paragraph  (b)  of  rule  3a-5 
under  the  Act  as  discussed  below  (each 
a  "Controlled  Company,"  and 
collectively,  "Controlled 

6.  Pursuant  to  the  requested  order,  TD 
Capital  would  be  able  to  invest  the  net 
proceeds  of  its  offerings  in  its  wholly- 
owned  subsidiary,  TD  (Nova  Scotia) 
Company,  a  Nova  Scotia  corporation 
("TD  Nova  Scotia").  TD  Nova  Scotia  is 
a  special  purpose  vehicle  relying  on 
section  3(e)(7)  of  the  Act  and  engages  in 
no  activities  other  than  making  equity 
investments  in  Controlled  Companies. 
Applicants  state  that  this  conduit 
structure  exists  to  clarify  Canadian  tax 
treatment  of  distributions  to  TD  Capital. 
TD  Nova  Scotia  would  meet  the 
definition  of  a  "finance  subsidiary" 
under  rule  3a-5  but  for  the  fact  that  (i) 
its  securities  are  wholly-owned  by  TD 
Capital,  which  does  not  meet  the 
definition  of  a  "parent  company"  or  a 
"company  controlled  by  its  parent 
company,"  because  it  would  be 
exempted  from  the  Act  by  the  requested 
order  and  (ii)  TD  Nova  Scotia  makes 
loans  to  and  investments  in  entities  that 
do  not  meet  the  definition  of  "company 
controlled  by  the  parent  company" 
solely  because  they  rely  on  section  3(c) 
of  the  Act.  If  the  requested  order  is 
granted,  TD  Nova  Scotia  will  use  all  of 
the  moneys  it  receives  from  TD  Capital 
to  make  investments  or  loans  within  six 
months  after  TD  Capital  receives  the 
proceeds  fi-om  its  financing  activities. 

Applicants'  Legal  Analysis 

1 .  Applicants  request  an  order  under 
section  6(e)  of  the  Act  for  an  exemption 
from  all  provisions  of  the  Act,  Rule  3a- 
5  under  the  Act  provides  an  exemption 
from  the  definition  of  investment 
company  for  certain  companies 
organized  primarily  to  finance  the 
business  operations  of  their  parent 
companies  or  companies  controlled  by 
their  parent  companies. 

2.  Rule  3a-5(b)(3)(i)  in  relevant  part 
defines  a  "company  controlled  by  the 


parent  company"  to  be  a  corporation, 
partnership,  or  joint  venture  that  is  not 
considered  an  investment  company 
under  section  3(a)  or  that  is  excepted  or 
exempted  by  order  from  the  definition 
of  investment  company  by  section  3(b) 
or  by  the  rules  and  regulations  under 
section  3(a).  TD  Capital  and  Other 
Finance  Subsidiaries  may  not  meet  the 
definitions  of  a  finance  subsidiary  under 
the  rule. 

3.  TDCG  does  not  meet  the  definition 
of  a  company  controlled  by  the  parent 
company  imder  rule  3a-5{b)(3){i) 
because  it  is  excluded  from  the 
definition  of  investment  company  by 
either  section  3(c)(1)  or  3(c)(7)  of  the 
Act.  Since  TDCG  holds  a  one  percent 
general  partnership  interest  in  TD 
Capital,  applicants  state  that  not  all  of 
the  outstanding  securities  of  TD  Capital 
are  owned  by  its  parent  company  or  a 
company  controlled  by  the  parent 
company  as  required  by  rule  3a- 
5(b)(3)(i).  Applicants  state  that  this 
ownership  structure  does  not  raise  the 
concerns  that  the  requirement  in  rule 
3a-5(b)(3)(i)  was  designed  to  address. 

4.  To  the  extent  a  Finance  Subsidiary 
invests  in  or  makes  loans  to  a  direct  or 
indirect  subsidiary  of  TD  that  relies  on 
the  exclusion  from  the  definition  of 
investment  company  under  section  3(c) 
of  the  Act,  that  Finance  Subsidiary 
would  not  meet  the  definition  of  a 
fiiiance  subsidiary  under  the  rule 
because  it  is  financing  an  entity  that 
does  not  meet  the  definition  of  a 
company  controlled  by  the  parent 
company  in  rule  3a-5(b)(3)(i)  because  it 
is  excluded  from  the  definition  of 
investment  company  by  section  3(c)  of 
the  Act.  Applicants  state  that  neither 
TD,  the  Controlled  Companies  nor  the 
Finance  Subsidiaries  engage  primarily 
in  investment  company  activities. 

5.  Pursuant  to  the  requested  order,  a 
Finance  Subsidiary  may  also  invest  in 
equity  securities  of  uns^liated 
compjmies  in  an  amount  that  does  not 
exceed  four  percent  of  the  Finance 
Subsidiary's  assets.  Applicants  state  that 
ownership  of  such  shares  by  a  Finance 
Subsidiary  prevents  the  imposition  of 
withholding  taxes  on  the  dividends 
received  on  such  shares,  as  the  ability 
of  a  U.S.  subsidiary  of  a  non-U.S.  entity 
to  hold  equity  securities  free  of  U.S. 
withholding  taxes  is  well-established  as 
a  matter  of  tax  law.  Applicants  fiuther 
state  that  these  holdings  will  be 
immaterial  to  the  Finance  Subsidiary. 

6.  Section  6(c)  of  the  Act,  in  pertinent 
part,  provides  that  the  Commission,  by 
order  upon  application,  may 
conditionally  or  unconditionally 
exempt  any  person,  security  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 


Federal  Register / Vol.  65,  No.  18 /Thursday,  January  27,  2000 /Notices 


4449 


any  provision  or  provisions  of  the  Act 
to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  pubUc 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants  submit 
that  the  requested  relief  meets  the 
standards  set  out  in  section  6(c)  of  the 
Act. 

Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  reUef  will  be 
subject  to  the  following  condition: 

Applicants  will  comply  with  all  of  the 
provisions  of  rule  3a-5  under  the  Act, 
except: 

(1)  a  one  percent  general  partnership 
interest  in  a  Finance  Subsidiary  may  be 
owned  by  a  wholly-owned  subsidiary  of 
TD  that  does  not  meet  the  deiinition  of 
"company  controlled  by  the  parent 
company"  in  rule  3a-5(b)(3)(i)  solely 
because  it  is  excluded  from  the 
definition  of  investment  company  by 
section  3(c)  of  the  Act; 

(2)  a  Finance  Subsidiary  may  invest  in 
or  make  loans  to  corporations, 
partnerships,  and  joint  ventures  that  do 
not  meet  the  portion  of  the  definition  of 
"company  controlled  by  the  parent 
company"  in  rule  3a-5(b)(3)(i)  solely 
because  they  are  excluded  from  the. 
definition  of  investment  company  hy 
section  3(c)(1).  (2),  (3),  (4).  (5),  (6)  or  (7) 
of  the  Act,  provided  that  any  such  entity 
that  relies  on  the  exclusion  from  the 
definition  of  investment  company; 

(a)  under  section  3(c)(1)  or  section 
3(c)(7)  will  be  either: 

(i)  engaged  solely  in  lending,  leasing 
or  related  activities  (such  as  entering 
into  credit  derivatives  to  manage  the 
credit  risk  exposures  of  its  lending  and 
leasing  activities)  and  will  not  be 
structured  as  a  means  of  avoiding 
regulation  imder  the  Act,  or 

(ii)  a  special  purpose  vehicle  directly 
or  indirectly  wholly  owned  by  TD  that 
complies  with  the  requirements  of  rule 
3a-5  for  finance  subsidiaries  to  the  same 
extent  as  permitted  by  the  order  for  TD 
Capital; 

(b)  under  section  3(c)(5)  of  the  Act 
will  fall  within  section  3(c)(5)(A)  or 
3(c)(5)(B)  solely  by  reason  of  its  holding 
of  accovmts  receivable  of  either  its  own 
customers  or  of  the  customers  of  other 
TD  subsidiaries,  or  by  reason  of  loans 
made  by  it  to  such  subsidiaries  or 
customers;  and 

(c)  under  section  3(c)(6)  of  the  Act 
will  not  be  engaged  primarily,  directly 
or  indirectly,  in  one  or  more  of  the 
businesses  described  in  section  3(c)(5) 
of  the  Act  (except  as  permitted  in  (b) 
above);  and 

\:      ■ 


(3)  a  Finance  Subsidiary  may  be 
invest  in,  reinvest  in,  own,  hold  or  trade 
in  eqxiity  securities  of  unaffiliated 
companies  with  an  aggregate  piuchase 
price  not  in  excess  of  four  percent  of  the 
Finance  Subsidiary's  assets. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  00-1909  Filed  1-26-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Retoasa  No. 
24259;  812-11856 

First  American  Investment  Funds,  Inc. 
and  U.S.  Bank  National  Association; 
Notice  of  Application 

January  21,  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission") 
ACTION:  Notice  of  an  appUcation  imder 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  1 7(a)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  certain  series 
of  a  registered  open-end  management 
investment  company  to  acquire  all  of 
the  assets,  subject  to  the  liabiUties,  of 
certain  other  series  of  the  investment 
company.  Because  of  certain  affihations, 
applicants  may  not  rely  on  rule  1 7a-8 
under  the  Act. 

APPLICANTS:  First  American  Investment 
Funds,  Inc.  ("FAIF")  and  U.S.  Bank 
National  Association  ("U.S.  Bank"). 

RUNG  DATES:  The  application  was  filed 
on  November  17, 1999  and  amended  on 
January  20,  2000. 

HEARING  OR  NOTIHCATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  15,  2000  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  waiter's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 


ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609;  Applicants:  c/o  Thomas  A. 
Berreman,  Esq.,  U.S.  Bank  National 
Association,  U.S.  Bank  Place,  MPFP 
2016,  601  Second  Avenue  South, 
Minneapohs,  MN  55402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Senior  Counsel,  at  (202) 
942-0574  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564,  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  PubUc  Reference  Branch, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0102  (telephone  (202)  942-8090). 

APPLICANTS'  representations: 

1.  FAIF,  a  Maryland  corporation,  is 
registered  imder  the  Act  as  an  open-end 
management  investment  company  and 
is  ciurendy  comprised  of  30  series, 
including  Intermediate  Government 
Bond  Fund,  Adjustable  Rate  Mortgage 
Securities  Fund,  Regional  Equity  Fund, 
and  Micro  Cap  Value  Fund  (the 
"Acquired  Fimds"),  and  Intermediate 
Term  Income  Fund,  Limited  Term 
Income  Fimd,  and  Small  Cap  Value 
Fund  (the  "Acquiring  Funds"  and 
together  with  the  Acquired  Funds,  the 
"Funds").' 

2.  U.S.  Bank  is  the  investment  adviser 
for  the  Fimds.  U.S.  Bank  is  a  national 
banking  association  and  currently  is 
exempt  from  registration  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  U.S. 
Bank  is  a  wholly-owned  subsidiary  of 
U.S.  Bancorp,  a  bank  holding  company. 
U.S.  Bank  Trust  National  Association 
("U.S.  Bank  Trust"  and  together  with 
U.S.  Bank  and  their  affiliates,  "U.S. 
Bancorp  Affiliates")  is  also  a  wholly- 
owned  subsidiary  of  U.S.  Bancorp.  U.S. 
Bancorp  Affiliates,  directiy  or  through  a 
nominee,  are  record  holders  of  more 
than  5%  of  the  outstanding  shares  of 
each  Acquiring  Fund  and  certain 
Acquired  Funds,  and  they  hold  or  share 
voting  discretion  with  respect  to  a 
portion  of  these  Fund  shares,  or  have  a 
funding  obligation  to  defined  benefit 
plans  which  own  5%  or  more  of  the 
outstanding  shares.  The  Fimd  shares 
held  of  record  by  U.S.  Bancorp  Affiliates 
are  held  for  the  benefit  of  others  in  a 


'  Acquired  Funds  and  their  corresponding 
Acquiring  Funds  are:  Intermediate  Government 
Bond  Fund  and  Intermediate  Term  Income  Fund: 
Adjustable  Rate  Mortgage  Securities  Fund  and 
Limited  Term  Income  Fund;  Regional  Equity  Fund 
and  Small  Cap  Value  Fund;  and  Micro  Cap  Value 
Fund  and  Small  Cap  Value  Fund. 
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B  shares,  shareholders  of  Class  A  and 
Class  B  shares  of  the  Acquired  Fimds 
will  be  deemed  to  have  held  Class  A 
and  Class  B  shares  of  the  Acquiring 
Funds  since  the  date  the  shareholders 
initially  purchased  the  shares  of  the 
Acquired  Fimds.  Shareholders  of  the 
Acquired  Funds  will  not  incur  any  sales 
charges  in  connection  with  the 
Reorganization.  U.S.  Bank  will  pay  the 
expenses  of  the  Reorganizations. 

5.  The  Board,  on  behalf  of  each 
Acquired  Fund,  found  that  the 
Reorganization  is  in  the  best  interests  of 
each  Acquired  Fimd,  and  that  the 
interests  of  existing  shareholders  of  each 
Acquired  Fund  will  not  be  diluted  as  a 
result  of  the  Reorganization.  The  Board 
considered,  among  other  things:  (a)  the 
advantages  which  may  be  realized  by 
the  Funds,  economies  of  scale  resulting 
from  Fund  growth,  and  facilitation  of 
portfolio  management;  (b)  the  tax-free 
nature  of  the  Reorganizations;  (c)  the 
terms  and  conditions  of  the 
Reorgemization  Agreements;  and  (d)  the 
agreement  of  U.S.  Bank  to  bear  the  costs 
associated  with  the  Reorganizations. 

6.  Each  Reorganization  is  subject  to  a 
number  of  conditions,  including:  (a) 
Approval  of  the  Reorganization 
Agreement  by  the  shareholders  of  the 
Acquired  Fund;  (b)  the  receipt  of  an 
opinion  of  coimsel  with  respect  to  the 
tax-free  nature  of  the  Reorganization;  (c) 
the  applicants  will  have  received 
exemptive  relief  from  the  Commission; 
and  (d)  the  parties'  performance  in  all 
material  respects  of  their  respective 
agreements  and  undertaking  in  the 
Reorganization  Agreement.  Each 
Reorganization  Agreement  provides  that 
the  Reorganization  may  be  abandoned  at 
any  time  prior  to  the  Effective  Time 
upon  the  mutual  consent  of  the 
respective  Acquired  Fund  and 
Acquiring  Fund,  or  if  determined  by  the 
Board  that  proceeding  with  the 
Reorganization  is  inadvisable. 
Applicants  agree  not  to  make  any 
material  changes  to  the  Reorganisation 
Agreements  without  prior  approval  of 
the  Commission. 

7.  Registration  statements  on  Form  N- 
14,  each  containing  a  combined 
prospectus/proxy  statement,  were  filed 
with  the  Commission  on  October  20, 
1999  and  were  mailed  to  shareholders  of 
the  respective  Acquired  Fimds  on 
December  1,  1999  in  coimection  with 
the  solicitation  of  their  proxies  for  the 
shareholders  meeting  scheduled  for 
January  14,  2000. 

APPLICANTS'  LEGAL  ANALYSIS: 

1 .  Section  1 7(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 


as  principal,  from  selling  any  security 
to,  or  purchasing  any  security  from  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person:  (b)  any  person  5%  or 
more  of  whose  securities  are  directly  or 
indirectly  owned,  controlled, -or  held 
with  power  to  vote  by  the  other  person; 
(c)  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  other  person; 
and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company.  Applicants 
state  that  the  Funds  may  be  deemed 
affiliated  persons  and  thus  the 
Reorganizations  may  be  prohibited  by 
section  17(a). 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied. 

3.  Applicants  state  that  they  may  not 
rely  on  rule  1 7a-8  because  the  Funds 
may  be  deemed  to  be  affiliated  for 
reasons  other  than  those  set  forth  in  the 
rule.  U.S.  Bancorp  Affiliates  hold  of 
record  5%  or  more  of  the  outstanding 
shares  of  certain  Acquiring  and 
Acquired  Funds,  and  hold  or  share 
voting  power  and/or  investment 
discretion  with  respect  to  a  portion  of 
these  Fund  shares,  or  have  a  funding 
obligation  to  defined  benefit  plans 
which  own  5%  or  more  of  the 
outstanding  shares  of  certain  Funds. 

4.  Section  17fb)  of  the  Act  provides 
that  the  Commission  may  exempt  a 
transaction  from  the  provisions  of 
section  1 7(a)  if  the  evidence  establishes 
that  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  concerned  and  with  the 
general  purposes  of  the  Act. 

5.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  them 
from  section  1 7(a)  of  the  Act  to  the 
extent  necessary  to  permit  apphcants  to 
consummate  the  Reorganizations. 
Applicants  submit  that  the 
Reorganizations  satisfy  the  standards  of 
section  17(b)  of  the  Act.  Applicants  state 
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that  the  Board  has  found  that 
participation  in  the  Reorganizations  is 
in  the  best  interests  of  each  Fund,  and 
that  the  interests  of  the  existing 
shareholders  will  not  be  diluted  as  a 
residt  of  the  Reorganizations.  In 
addition,  applicants  state  that  the 
exchange  of  Acquired  Funds'  shares  for 
Acquiring  Funds'  shares  will  be  based 
on  net  asset  value. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 

Dep  u  ty  Secretary. 

[PR  Doc.  00-1910  Filed  1-26-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42347;  File  No.  SR-BSE- 
99-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Boston  Stock 
Exchange,  Inc.,  Relating  to  Listing 
Standards  for  Trust  Issued  Receipts 

January  13,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  1  and  Rule  19b-4  thereunder,  2 
notice  is  hereby  given  that  on  November 
22, 1999,  the  Boston  Stock  Exchange, 
Inc.  ("BSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  adopt  listing 
standards  for  trust  issued  receipts.  Once 
these  listing  standards  have  been 
approved,  the  Exchange  intends  to  trade 
Internet  Holding  Company  Depository 
Receipts  ("Internet  HOLDRs"),  a  trust 
issued  receipt,  pursuant  to  unlisted 
trading  privilege  ("UTP").  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  BSE  and  at 
the  Commission. 


•  15  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-*. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  HI  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  is  proposing  to  add  a 
new  rule  to  Chapter  XXTV-A  et  seq.,  of 
the  Exchange's  rules  to  adopt  new 
listing  standards  to  allow  the  Exchange 
to  list  trust  issued  receipts,  and  to  trade 
Internet  HOLDRs,  a  type  of  trust  issued 
receipt,  pursuant  to  UTP. 

a.  Trust  Issued  Receipts  Generally 

Description.  Trust  issued  receipts  are 
negotiable  receipts  which  are  issued  by 
a  trust  representing  securities  of  issuers 
that  have  been  deposited  and  are  held 
on  behalf  of  the  holders  of  the  trust 
issued  receipts.  Trust  issued  receipts  are 
designed  to  allow  investors  to  hold 
securities  investments  from  a  variety  of 
companies  throughout  a  particular 
industry  in  a  single,  exchange-listed  and 
traded  instrument  that  represents  their 
beneficial  ownership  in  the  deposited 
securities.  Holders  of  trust  issued 
receipts  maintain  beneficial  ownership 
of  each  of  the  deposited  securities 
evidenced  by  trust  issued  receipts. 
Holders  may  cancel  their  trust  issued 
receipts  at  any  time  to  receive  the 
deposited  securities. 

Beneficial  owmers  of  the  receipts  will 
have  the  same  rights,  privileges  and 
obligations  as  they  would  have  if  they 
beneficially  owned  the  deposited 
securities  outside  of  the  trust  issued 
receipt  program.  Holders  of  the  receipts 
have  the  right  to  instruct  the  trustee  to 
vote  the  deposited  securities  evidenced 
by  the  receipts;  will  receive  reports, 
proxies  and  other  information 
distributed  by  the  issuers  of  the 
deposited  securities  to  their  security 
holders;  and  will  receive  dividends  and 
other  distributions  declared  and  paid  by 
the  issuers  of  the  deposited  securities  to 
the  trustee. 

Creation  of  a  Trust.  Trust  issued 
receipts  will  be  issued  by  a  trust  created 


pursuant  to  a  depository  trust 
agreement.  After  the  initial  offering,  the 
trust  may  issue  additional  receipts  on  a 
continuous  basis  when  an  investor 
deposits  the  requisite  securities  with  the 
trust.  An  investor  in  trust  issued 
receipts  will  be  permitted  to  withdraw 
his  or  her  deposited  securities  upon 
delivery  to  the  trustee  of  one  or  more 
round-lots  of  100  trust  issued  receipts 
and  to  deposit  such  securities  to  receive 
trust  issued  receipts. 

b.  Criteria  for  Initial  and  Continued 
Listing 

The  Exchange  believes  that  the  listing 
criteria  proposed  in  its  new  rule  are 
generally  consistent  with  the  listing 
standards  for  "Hybrid  Securities," 
currently  found  in  Article  XXVH  of  the 
Exchange  Rules,  as  well  as  the  trust 
issued  receipt  listing  criteria  currently 
used  by  the  American  Stock  Exchange 
("Amex").  ^ 

Initial  Listing.  If  trust  issued  receipts 
are  to  be  listed  on  Exchange,  the 
Exchange  will  establish  a  minimum 
number  of  receipts  that  must  be 
outstanding  at  the  time  trading 
commences  on  the  Exchange,  and  such 
minimum  number  will  be  included  in 
any  required  submission  to  the 
Commission. 

Continued  Listing.  In  connection  with 
continued  listing,  the  Exchange  will 
consider  the  suspension  of  trading  in,  or 
removal  from  listing  of,  a  trust  upon 
which  a  series  of  trust  issued  receipts  is 
based  when  any  of  the  following 
ciitumstances  arise:  (1)  If  the  trust  has 
more  than  60  days  remaining  until 
termination  and  there  have  been  fewer 
than  50  record  and/or  beneficial  holders 
of  the  trust  issued  receipts  for  30  or 
more  consecutive  trading  days;  (2)  if  the 
trust  has  fewer  than  50,000  receipts 
issued  and  outstanding:  (3)  if  the  market 
value  of  all  receipts  issued  and 
outstanding  is  less  than  $1  million;  or 
(4)  if  such  other  event  occurs  or 
conditions  exists  which,  in  the  opinion 
of  the  Exchange,  makes  further  dealings 
on  the  Exchange  inadvisable.  These 
flexible  criteria  allow  the  Exchange  to 
avoid  delisting  trust  issued  receipts 
(leading  to  a  possible  termination  of  the 
trust)  because  of  relatively  brief 
fluctuations  in  market  conditions  that 
may  cause  the  number  of  holders  to 
vary. 

The  Exchange  will  not,  however,  be 
required  to  suspend  or  delist  bom 
trading,  based  on  the  above  factors,  any 
trust  issued  receipts  for  a  period  of  one 


^The  Amex  listing  criteria  were  approved  by  the 
Commission  on  September  21 ,  1999.  See  Securities 
Exchange  Act  Release  No.  41892  (September  21, 
1999),  64  FR  52559  (September  29.  1999) 
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year  after  the  i:  litial  Usting  of  such  trust 
issued  receipta  for  trading  on  the 
Exchange.  In  afldition,  if  the  number  of 
companies  represented  by  the  deposited 
securities  drops  to  less  than  nine,  and 
each  time  thereafter  the  number  of 
companies  is  reduced,  the  Exchange 
will  consult  with  the  Commission  to 
confirm  the  appropriateness  of 
continued  listing  of  the  trust  issued 
receipts. 

c.  Exchange  Rales  Applicable  to  the 
Trading  of  Tnit  Issued  Receipts 

Trust  issuedl  receipts  are  considered 
"seciuities"  u^der  the  Rules  of  the 
Exchange  and  pre  subject  to  all 
applicable  trading  rules,  including  the 
provisions  of  Chapter  XXXI,  Section  4, 
Trade-Througis  and  Locked  Markets, 
which  prohibit  Exchange  members  from 
initiating  tradft-throughs  for  ITS 
securities,  as  well  as  rules  governing 
priority,  paritv  and  precedence  of 
orders,  market  volatility-related  trading 
halt  provision*  and  responsibilities  of 
the  assigned  specialist  firm  *  Exchange 
equity  margin lr\des  will  apply. 

Trust  issued  receipts  are  ciurently 
traded  on  the  Amex  at  a  minimum 
variation  of  ViLth  of  $1.00  for  trust 
issued  receipt!  selling  at  or  above  $.25, 
and  V32nd  of  $|.00  for  those  selUng 
below  $.25.  Tins,  the  Exchange  is 
proposing  the  same  minimimi  fractional 
increments  foi  the  trading  of  trust 
issued  receipt  t  on  the  Exchange,  until 
such  time  as  decimal  increments  are 
approved.  It  is  anticipated  that  some 
time  after  Julyl  2000,  the  industry 
minimiun-priie  variations  will  be 
converted  froih  fractions  to  decimals. 

The  Exchange's  surveillance 
procedure  forttrust  issued  receipts  will 
be  similar  to  the  procedures  used  for 
portfolio  depository  receipts  and  will 
incorporate  aijd  rely  upon  existing  BSE 
surveillance  sirstems. 

Prior  to  the  commencement  of  trading 
in  trust  issued  receipts,  the  Exchange 
will  issue  a  circular  to  members 
highlighting  the  characteristics  of  trust 
issued  receipts  including  that  trust 
issued  receipts  are  not  individually 
redeemable.  Ip  addition,  the  circular 
will  inform  miembers  of  Exchange 
policies  about  trading  halts  in  such 
seciirities.  Fir  st,  the  circular  will  advise 
that  trading  w  ill  be  halted  in  the  event 
the  market  vo  atility  trading  halt 


*  There  are  two 
rule.  First,  if  tnisl 
in  round  lots  (or 
Exchange's  rules 
not  apply 
that  the 

from  the  short  sai 
for  transactions  ii 
lOa-1.  The 
members  detailii 


possible  exceptions  to  this  general 
issued  receipts  are  traded  only 
ound-lot  multiples),  the 
■elating  to  odd-lot  executions  will 
Additi  jnally.  the  Exchange  understands 
Commis^on  has  provided  an  exemption 
rule.  Rule  lOa-1  under  the  Act, 
Internet  HOLDRs.  17  CFR  240. 
Exchange  will  issue  a  notice  to  its 
the  terms  of  the  exemption. 


parameters  set  forth  in  BSE  Chapter  II, 
Section  34  B  have  been  reached. 
Second,  the  circular  will  advise  that,  in 
addition  to  other  factors  that  may  be 
relevant,  the  Exchange  may  consider 
factors  such  as  the  extent  to  which 
trading  is  not  occurring  in  an 
underlying  security(s)  and  whether 
other  imusual  conditions  or 
circimistances  detrimental  to  die 
maintenance  of  a  fair  and  orderly 
market  are  present. 

d.  Disclosure  to  Customers 

The  Exchange  will  require  its 
members  to  provide  all  purchasers  of 
newly  issued  trust  issued  receipts  with 
a  prospectus  for  that  series  of  trust 
issued  receipts. 

e.  Trading  of  Internet  HOLDRs 

As  mentioned  above,  upon  approval 
of  the  BSE's  hsUng  standards  for  trust 
issued  receipts,  the  Exchange  intends  to 
begin  trading  a  partic\dar  series  of  trust 
issued  receipts,  Internet  HOLDRs 
piu^uant  to  UTP  privileges.  The 
following  section  of  this  submission 
contains  information  about  Internet 
HOLDRs.  This  information  is  based  on 
upon  descriptions  included  in  the 
Internet  HOLDRs  prospectus,  the  Amex 
submissions  relating  to  its  trust  issued 
receipt  Usting  proposal,  and  the 
Commission's  order  approving  the 
Amex  proposal.^ 

Creation  of  Internet  HOLDRs.  The 
Internet  HOLDRs  are  being  issued  by  the 
Internet  HOLDRs  trust,  which  was 
created  pursuant  to  a  depository  trust 
agreement  dated  September  2, 1999, 
among  The  Bank  of  New  York,  as 
trustee,  Merrill  Lynch  Pierce  Fenner  & 
Smith  Incorporated,  other  depositors 
and  the  owners  of  the  Internet  HOLDRs. 
As  of  September  22, 1999,  the  date  of 
the  prospectus,  3,766,700  Internet 
HOLDRs  were  sold  by  the  Trust. 

As  of  September  22,  1999,  the 
deposited  securities  underlying  Internet 
HOLDRs  were:  American  Online  (AOL), 
Yahoo  Inc.  (YAHOO),  Amazon.com  Inc. 
(AMZN),  EBay  tac.  (EBAY),  At  Home 
Corp.  (ATHM),  PriceUne.Com.Inc 
(PCLN),  CMGI  hic.  (CMGI),  Inktomi 
Corporation  (INKT),  RealNetworks,  Inc. 
(RNWK),  Exodus  Corporation,  Inc. 
(EXDS),  E*TRADE  Group  hic.  (EGRP). 
Doubleclick  Inc.  (DCLK),  Ameritrade 
Holding  Corp.  (AMTD),  Lycos  hic. 
(LCOS),  CNET,  hic.  (CNET),  PSINet  Inc. 
(PSIX),  Network  Associates,  Inc. 
(NETA),  Earthlink  Network,  Inc. 
(ELNK),  MindSpring  Enterprises,  Inc. 
(MSPG),  and  Go2Net,  Inc.  (GNET). 

The  twenty  companies  represented  by 
the  securities  in  the  portfolio  underlying 


rgt 


*  See  supra,  note  3. 


the  Internet  HOLDRs  trust  were  required 
to  meet  the  following  minimum  criteria 
when  they  were  selected  on  August  31, 
1999:  (1)  The  companies'  common  stock 
must  have  been  registered  under  Section 
12  of  the  Exchange  Act;  (2)  the 
Tpinimiim  public  float  of  each  company 
included  in  the  portfolio  must  have 
been  at  least  $150  million;  (3)  each 
security  was  either  listed  on  a  national 
securities  exchange  or  traded  through 
the  facilities  of  Nasdaq  and  be  a 
reported  national  market  system 
security;  (4)  the  average  daily  trading 
volume  for  each  security  was  at  least 
100,000  shares  during  the  preceding 
sixty-day  trading  period;  and  (5)  the 
average  daily  dollar  value  of  the  shares 
traded  during  the  preceding  sixty-day 
trading  period  was  at  least  $1  million. 
The  initial  weighting  of  each  seciuity  in 
the  portfolio  was  based  on  its  market 
capitalization;  however,  if  on  the  date 
such  weighting  was  determined,  a 
security  represented  more  than  20%  of 
the  overall  value  of  the  receipt,  then  the 
amount  of  such  security  was  to  be 
reduced  to  no  more  than  20%  of  the 
receipt  value.  The  Exchange  anticipates 
that  150,000  trust  issued  receipts  will  be 
issued  in  connection  with  the  initial 
distribution  of  the  Internet  HOLDRs. 

In  addition,  each  of  the  companies 
whose  common  stock  is  included  in  the 
Internet  HOLDRs  also  met  the  following 
criteria:  (1)  The  market  capitalization  for 
each  company  was  equal  to  or  greater 
than  $1  billion;  (2)  the  average  daily 
trading  volume  for  each  security  was  at 
least  1.2  million  shares  over  the. 60 
trading  days  prior  to  August  31, 1999; 
(3)  the  average  daily  dollar  volume  of 
the  shares  traded  for  each  company 
during  the  sixty-day  trading  period  prior 
to  August  31,  1999  was  at  least  $60 
million;  and  (4)  each  company  was 
traded  on  a  national  securities  exchange 
or  Nasdaq/National  Market  for  at  least 
ninety  days  prior  to  August  31, 1999. 

Trading  Issues.  A  roimd-lot  of  100 
trust  issued  receipts  represents  a 
holder's  individual  and  undivided 
beneficial  ownership  interest  in  the 
whole  number  of  securities  represented 
by  the  receipt.  The  amoimt  of  deposited 
securities  for  each  round-lot  of  100  trust 
issued  receipts  will  be  determined  at  the 
beginning  of  the  marketing  period  and 
will  be  disclosed  in  the  prospectus  to 
investors.  Trust  issued  receipts  may  be 
acquired,  held  or  transferred  only  in 
round-lot  amoimts  (or  round-lot 
multiples)  of  100  receipts.  Orders  for 
less  than  a  roimd-lot  will  be  rejected, 
while  orders  for  greater  than^a  round- 
lot,  but  not  a  round-lot  multiple,  will  be 
executed  to  the  extent  of  the  largest 
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round-lot  multiple,  rejecting  the 
remaining  odd-lot.^ 

The  Exchange  believes  that  trust 
issued  receipts  will  not  trade  at  a 
material  discount  or  premium  to  the 
assets  held  by  the  issuing  trust.  The 
exchange  represents  that  the  arbitrage 
process — which  provides  the 
opportunity  to  profit  from  differences  in 
prices  of  the  same  or  similar  securities 
[e.g.,  the  trust  issued  receipts  and  the 
portfolio  of  deposited  seciuities), 
increases  the  efficiency  of  the  markets 
and  serves  to  prevent  potentially 
manipidative  efforts — should  promote 
correlative  pricing  between  the  trust 
issued  receipts  and  the  deposited 
securities.  If  the  price  of  the  trust  issued 
receipt  deviates  enough  from  the 
portfolio  of  deposited  securities  to 
create  a  material  discoimt  or  premium, 
an  arbitrage  opportiuiity  is  created 
allowing  the  arbitrageiu  to  either  buy 
the  trust  issued  receipt  at  a  discount, 
immediately  cancel  them  in  exchange 
for  the  deposited  securities  and  sell  the 
shares  in  the  cash  market  at  a  profit,  or 
sell  the  trust  issued  receipts  short  at  a 
premium  and  buy  the  securities 
represented  by  the  receipts  to  deposit  in 
exchange  for  the  trust  issued  receipts  to 
deliver  against  the  short  position,  hi 
both  instances,  the  arbitrageur  locks  in 
a  profit  and  the  markets  move  back  into 
line. 

Maintenance  of  the  Internet  HOLDRs 
Portfolio.  Except  when  a  reconstitution 
event  occurs,  as  described  below,  the 
securities  represented  by  a  trust  issued 
receipt  will  not  change.  ^  According  to 
the  Internet  HOLDRs  prospectus,  under 
no  circumstances  will  a  new  company 
be  added  to  the  group  of  issuers  of  the 
underlying  securities  and  weightings  of 
component  securities  will  not  be 
adjusted  after  they  are  initially  set. 

Reconstitution  Events.  As  described 
in  the  Internet  HOLDRs  prospectus,  the 
securities  underlying  the  trust  issued 
receipts  will  be  automatically 
distributed  to  the  beneficial  owners  of 
the  receipts  in  four  circumstances: 

(1)  If  the  issuer  of  the  underlying 
securities  no  longer  has  a  class  of 
common  stock  registered  under  Section 
12  of  the  Act,  then  its  securities  will  no 
longer  be  an  underlying  security  and  the 
trustee  will  distribute  the  securities  of 


^For  example,  an  order  for  50  trust  issued 
receipts  will  be  rejected,  while  an  order  for  1,050 
trust  issued  receipts,  will  be  executed  in  part 
(1,000)  and  rejected  in  part  (50). 

'  Even  if  a  reconistitution  event  does  not  occur, 
the  number  of  each  security  represented  in  a  receipt 
may  change  due  to  certain  corporate  events  such  as 
stock  splits  or  reverse  stock  splits  on  the  deposited 
securities  and  the  relative  weightings  among  the 
deposited  securities  may  change  based  on  the 
current  market  price  of  the  deposited  securities. 


that  company  to  the  owners  of  the  trust 
issued  receipts; 

(2)  If  the  Commission  finds  that  an 
issuer  of  underlying  securities  should  be 
registered  as  an  investment  company 
under  the  investment  Company  Act  of 
1940,  and  the  trustee  has  actual 
knowledge  of  the  Commission's  finding, 
then  the  trustee  will  distribute  the 
shares  of  that  company  to  the  owners  of 
the  trust  issued  receipts; 

(3)  If  the  underlying  securities  of  an 
issuer  cease  to  be  outstanding  as  a  result 
of  a  merger,  consolidation  or  other 
corporate  combination,  the  trustee  will 
distribute  the  consideration  paid  by  and 
received  from  the  acquiring  company  to 
the  beneficial  owners  of  the  trust  issued 
receipts,  unless  the  acquiring  company's 
securities  are  aheady  included  in  the 
trust  issued  receipt  as  deposited 
securities,  in  which  case  such 
additional  securities  will  be  deposited 
into  the  trust;  and 

(4)  If  an  issuer's  underlying  securities 
are  delisted  ^  from  trading  on  a  national 
securities  exchange  or  Nasdaq  and  are 
not  listed  for  trading  on  another 
national  securities  exchange  or  through 
Nasdaq  within  five  business  days  from 
the  date  the  deposited  securities  are 
delisted. 

As  described  in  the  prospectus,  if  a 
reconstitution  event  occurs,  the  trustee 
will  deliver  the  deposited  security  to  the 
investor  as  promptly  as  practicable  after 
the  date  that  the  trustee  has  knowledge 
of  the  occurrence  of  a  reconstitution 
event. 

Issuance  and  Cancellation  of  Internet 
HOLDRs.  The  trust  will  issue  and 
cancel,  and  an  investor  may  obtain, 
hold,  trade  or  surrender,  Internet 
HOLDRs  only  in  a  round-lot  of  100  trust 
issued  receipts  and  round-lot  multiples. 
While  investors  will  be  able  to  acquire, 
hold,  transfer  and  surrender  a  round-lot 
of  100  trust  issued  receipts,  the  bid  and 
asked  prices  will  be  quoted  on  a  per 
receipt  basis.  The  trust  will  issue 
additional  receipts  on  a  continuous 
basis  when  an  investor  deposits  the 
required  securities  with  the  trust. 

An  investor  may  obtain  trust  issued 
receipts  by  either  purchasing  them  on 
an  exchange  or  by  delivering  to  the 
trustee  the  underlying  securities 
evidencing  a  round  lot  of  trust  issued 
receipts.  The  trustee  will  charge  an 
issuance  fee  of  up  to  SI 0.00  per  100 


*  This  provision  is  designed  for  the  purpose  of 
permitting  a  deposited  security  to  move  its  listing 
between,  e.g.,  the  Amex  and  Nasdaq,  without 
requiring  the  automatic  distribution  of  the 
dcposi^d  security  to  beneficial  owners  of  the 
receipts.  Should  deposited  securities  be  moved  to 
a  market  other  than  a  national  securities  exchange 
or  Nasdaq,  [e.g..  the  OTC  Bulletin  Board)  such 
securities  will  be  automatically  distributed  to  the 
beneficial  owners  of  the  receipts. 


trust  issued  receipts.  An  investor  may 
cancel  trust  issued  receipts  and 
withdraw  the  deposited  securities  by 
delivering  a  round  lot  or  round-lot 
multiple  of  the  trust  issued  receipts  to 
the  trustee,  during  normal  business 
hours.  The  trustee  will  charge  a 
cancellation  fee  of  up  to  $10.00  per  100 
trust  issued  receipts.  Lower  charges  may 
be  assigned  for  bulk  issuances  and 
cancellations.  According  to  the 
prospectus,  the  trustee  expects  that,  in 
most  cases,  it  will  deliver  the  deposited 
securities  within  one  business  day  of 
the  withdrawal  request. 

Termination  of  the  Trust.  The  trust 
shall  terminate  upon  the  earlier  of:  (1) 
the  removal  of  the  receipts  frtim  amex 
listing  if  they  are  not  listed  for  trading 
on  another  national  securities  exchange 
or  through  Nasdaq  within  five  business 
days  from  the  date  the  receipts  are 
delisted;  (2)  the  trustee  resigns  and  no 
successor  trustee  is  appointed  within  60 
days  from  the  date  the  trustee  provides 
notice  to  the  initial  depositor  of  its 
intent  to  resign;  (3)  75%  of  the 
beneficial  owners  of  outstanding  trust 
issued  receipts  (other  than  Merrill 
Lynch,  Pierce,  Fenner  &  Smith 
Incorporated)  vote  to  dissolve  and 
liquidate  the  trust;  or  (4)  December  31, 
2039.  If  a  termination  event  occurs,  the 
trustee  will  distribute  the  underlying 
securities  to  the  beneficial  owners  as 
promptly  as  practicable  after  the 
termination  event. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Secti6h  6(b)(5)  ^  of  the 
Act  in  that  is  it  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  (Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


915U.S.C.  78f(b)(5). 
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rV'.  Coinmissic  n's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rul^  Change 
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open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. '^ 

As  noted  in  the  Amex  approval  order, 
the  Commission  believes  that  trust 
issued  receipts  will  provide  investors 
with  an  alternative  to  trading  a  broad 
range  of  securities  on  an  individual 
basis,  and  will  give  investors  the  ability 
to  trade  trust  issued  receipts 
representing  a  portfolio  of  securities 
continuously  throughout  the  business 
day  in  secondary  market  transactions  at 
negotiated  prices.  Trust  issued  receipts 
will  allow  investors  to:  (1)  Respond 
quickly  to  changes  in  the  overall 
securities  markets  generally  and  for  the 
industry  represented  by  a  particular 
trust;  (2)  trade,  at  a  price  disseminated 
on  a  continuous  basis,  a  single  security 
representing  a  portfolio  of  securities  that 
the  investor  owns  beneficially;  (3) 
engage  in  hedging  strategies  similar  to 
those  used  by  institutional  investors;  (4) 
reduce  transaction  costs  for  trading  a 
portfolio  of  securities;  and  (5)  retain 
beneficial  ownership  of  the  securities 
underlying  the  trust  issued  receipts. 

Although  trust  issued  receipts  are  not 
leveraged  instrximents.  and,  therefore, 
do  not  possess  any  of  the  attributes  of 
stock  index  options,  their  prices  will  be 
derived  and  based  upon  the  securities 
held  in  their  respective  trusts. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  trust  issued 
receipts  is  similar  to  the  risk  involved 
in  the  purchase  or  sale  of  traditional 
common  stock,  with  the  exception  that 
the  pricing  mechanism  for  trust  issued 
receipts  is  based  on  a  basket  of 
securities.'^  Nevertheless,  the 
Commission  believes  that  the  unique 
nature  of  trust  issued  receipts  raises 
certain  product  design,  disclosure, 
trading,  and  other  issues. 

B.  Trading  of  Trust  Issued  Receipts — 
Listing  and  UTP 

The  Commission  finds  that  the  BSE's 
proposal  contains  adequate  rules  and 
procedures  to  govern  the  trading  of  trust 
issued  receipts  whether  by  listing  or 


the 


Exchange  Act  Release  No.  41892 
!  99).  64  FR  52559  (  September  29. 
isting  and  trading  of  trust  issued 
HOLDRs  on  the  Amex)  and 
Act  Release  No.  42056  (October 
8870  (November  1.  1999) 
and  trading  of  trust  issued 

HOLDRs  on  the  CHX  pursuant 


'2  In  approving  this  rule,  the  Commission  notes 
that  it  has  also  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

'3 The  Commission  has  concerns  about  continued 
trading  of  the  trust  issued  receipts  whether  Hsted 
or  pursuant  to  UTP.  if  the  number  of  component 
securities  falls  to  a  level  below  nine  securities, 
because  the  receipts  may  no  longer  adequately 
reflect  a  cross  section  of  the  selected  industry. 
Accordingly,  the  BSE  has  agreed  to  consult  the 
Commission  concerning  continued  trading,  once 
the  trust  has  fewer  than  nine  component  securities, 
and  for  each  subsequent  loss  of  a  security  thereafter. 


pursuant  to  UTP.  Trust  issued  receipts 
are  equity  securities  that  will  be  subject 
to  the  full  panoply  of  BSE  rules 
governing  the  trading  of  equity 
securities  on  the  BSE,  including,  among 
others,  rules  governing  the  priority, 
parity  and  precedence  of  orders, 
responsibilities  of  the  specialist, 
account  opening  and  customer 
suitability  requirements,  and  the 
election  of  a  stop  or  limit  order.''' 

In  addition,  the  BSE  has  developed 
specific  listing  and  delisting  criteria  for 
trust  issued  receipts  that  will  help  to 
ensure  that  a  minimum  level  of  liquidity 
will  exist  for  trust  issued  receipts  to 
allow  for  the  maintenance  of  fair  and 
orderly  markets.  The  delisting  criteria 
also  allows  the  BSE  to  consider  the 
suspension  of  trading  and  the  delisting 
of  a  trust  issued  receipt  if  an  event 
occurred  that  made  further  dealings  in 
such  securities  inadvisable.  This  will 
give  the  BSE  flexibility  to  delist  trust 
issued  receipts  if  circumstances  warrant 
such  action.  BSE's  proposal  also 
provides  procedures  to  halt  trading  in 
trust  issued  receipts  in  certainf 
enumerated  circumstances. 

Moreover,  in  approving  this  proposal, 
the  Commission  notes  the  Exchange's 
belief  that  trust  issued  receipts  will  not 
trade  at  a  material  discoimt  or  premivun 
in  relation  to  the  overall  value  of  the 
trusts'  assets  because  of  potential 
arbitrage  opportimities.  The  Exchange 
represents  that  the  potential  for 
arbitrage  should  keep  the  market  price 
of  a  trust  issued  receipt  comparable  to 
the  overall  value  of  the  deposited 
securities. 

Furthermore,  the  Commission 
believes  that  the  Exchange's  proposal  to  . 
trade  trust  issued  receipts  in  minimum 
fractional  increments  of  Vieth  of  $1.00  is 
consistent  with  the  Act.  The 
Commission  believes  that  such  trading 
should  enhance  market  liquidity,  and 
should  promote  more  accurate  pricing, 
tighter  quotations,  and  reduced  price 
fluctuations.  The  Commission  also 
believes  that  such  trading  should  allow 
customers  to  receive  the  best  possible 
execution  of  their  transactions  in  trust 
issued  receipts. 

Finally,  the  BSE  will  apply 
surveillance  procedures  for  trust  issued 
receipts  that  will  be  similar  to  the 
procedures  used  for  portfolio  depositary 
receipts  and  will  incorporate  and  rely 
upon  existing  BSE  surveillance 
procedures  governing  equities.  The 
Conmiission  believes  that  these 
surveillance  procedures  are  adequate  to 
address  concerns  associated  with  listing 


'■•Trading  rules  pertaining  to  the  availability  of 
odd-lot  trading  do  not  apply  because  trust  issued 
receipts  only  can  be  traded  in  round-lots. 
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and  trading  trust  issued  receipts, 
including  any  concerns  associated  with 
purchasing  and  redeeming  round-lots  of 
100  receipts.  Accordingly,  the 
Commission  believes  that  the  rules 
governing  the  trading  of  trust  issued 
receipts  provide  adequate  safeguards  to 
prevent  manipulative  acts  and  practices 
and  to  protect  investors  and  the  public 
interest. 

C.  Disclosure  and  Dissemination  of 
Information 

The  Commission  believes  that  the 
Exchange's  proposal  will  ensiu'e  that 
investors  have  information  that  will 
allow  them  to  be  adequately  apprised  of 
the  terms,  characteristics,  and  risks  of 
trading  trust  issued  receipts.  The 
prospectus  will  address  the  special 
characteristics  of  a  particular  trust 
issued  receipt  basket,  including  a 
statement  regarding  its  redeemability 
and  method  of  creation.  The 
Commission  notes  that  all  investors  in 
trust  issued  receipts  who  purchase  in 
the  initial  offering  will  receive  a 
prospectus.  In  addition,  anyone 
purchasing  a  trust  issued  receipt 
directly  from  the  trust  (by  delivering  the 
underlying  securities  to  die  trust)  will 
also  receive  a  prospectus.  Finally,  all 
BSE  member  firms  who  piu-chase  trust 
issued  receipts  from  the  trust  for  resale 
to  customers  must  deliver  a  prospectus 
to  such  customers. 

The  Commission  also  notes  that  upon 
the  initial  listing  of  any  trust  issued 
receipts,  the  Exchange  will  issue  a 
cfrcular  to  its  members  explaining  the 
unique  characteristics  and  risks  of  this 
type  of  security.  The  circular  also  will 
note  the  Exchange  members'  prospectus 
delivery  requirements,  and  highlight  the 
characteristics  of  piu'chases  in  trust 
nssued  receipts.  The  circular  also  will 
inform  members  of  Exchange  policies 
regarding  trading  halts  in  trust  issued 
receipts. 

D.  Accelerated  Approval 

BSE  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  in  the  Federal 
Register.  The  Commission  believes  that 
the  Exchange's  proposal  to  trade  trust 
issued  receipts,  and  specifically  Internet 
HOLDRs  piusuant  to  UTP  privileges, 
will  provide  investors  with  a  convenient 
and  less  expensive  way  of  participating 
in  the  securities  markets.  The 
Commission  believes  that  the  proposed 
rule  change  could  produce  added 
benefits  to  investors  through  the 
increased  competition  between  other 
market  centers  trading  the  product. 
Specifically,  the  Commission  believes 


that  by  increasing  the  availability  of 
trust  issued  receipts,  and  in  particular 
Internet  HOLDRs,  as  an  investment  tool, 
the  BSE's  proposal  should  help  provide 
investors  with  increased  flexibility  in 
satisfying  their  investment  needs,  by 
allowing  them  to  purchase  and  sell  a 
single  security  replicating  the 
performance  of  a  broad  portfolio  of 
stocks  at  negotiated  prices  throughout 
the  business  day.  The  Commission 
notes,  however,  that  notwithstanding 
approval  of  the  listing  standards  for 
trust  issued  receipts,  other  similarly 
structured  products,  including  trust 
issued  receipts  based  on  other 
industries,  will  require  review  by  the 
Commission  prior  to  being  traded  on  the 
Exchange.  Additional  series  cannot  be 
listed  by  the  Exchange  prior  to 
contacting  Division  staff.  In  addition, 
the  BSE  may  be  required  to  submit  a 
rule  filing  prior  to  trading  a  new  issue 
or  series  on  the  Exchange. 

As  noted  above,  the  Commission  has 
approved  the  listing  and  trading  of  trust 
issued  receipts,  including  Internet 
HOLDRs,  at  the  Amex,  under  rules  that 
are  substantially  similar  to  BSE  Chapter 
XXrV-A.  The  trading  requirements  of 
trust  issued  receipts  at  the  BSE  will  be 
substantially  similar  to  the  trading 
requirements  of  trust  issued  receipts  at 
the  Amex  and  the  CHX.  The 
Commission  published  those  rules  in 
the  Federal  Register  for  the  full  notice 
and  comment  period.  No  comments 
were  received  on  the  proposed  rules, 
and  the  Commission  found  them 
consistent  with  the  Act  '^  The 
Commission  does  not  believe  that 
trading  of  this  product  raises  novel 
regulatory  issues  that  were  not 
addressed  in  the  previous  filing. 
Accordingly,  the  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
afrer  the  date  of  publication  of  notice  in 
the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i6  that  the 
proposed  nde  change  (SR-BSE-99-15), 
is  hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-1972  Filed  1-26-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42352;  File  No.  SR-CSE- 
99-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Cincinnati  Stock  Exchange 
Enabling  Members  to  Trade  NASDAQ/ 
NM  Securities 

January  20,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
10,  1999,  the  Cincinnati  Stock 
Exchange,  Inc.  ("CSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rules  to  enable  members  to  trade 
NASDAQ  National  Market  ("NASDAQ/ 
NM")  seciuities  on  the  Exchange 
pursuant  to  unlisted  trading  privileges 
("UTP")  under  Section  12(f)  of  the  Act. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Exchange,  and  at  the  Conunission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  nde 
change  is  to  amend  the  CSE  Rules  to 
permit  members  to  trade  NASDAQ/NM 


' '  See  supra,  note  11. 
'6  15U.S.C.  78s(b)(2). 
"  17  CFR  200.30-3(a)(12). 


•15U.S.C.  78s(b)(l) 
2  17  CFR  240.19b-4. 
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securities  on  a  i  UTP  basis.  This  fihng 
is  made  in  con  unction  with  the 
Exchange  joini  ng  the  UnUsted  Trading 
Privileges  Plar  ("UTP  Plan")  governing 
the  collection,  consolidation  and 
dissemination  of  quotation  and 
transaction  inf  armation  for  NASDAQ/ 
NM  securities.^  The  majority  of  the 
proposed  rule  change  relates  to 
amendments  t )  CSE  Rules  to 
accommodate  :he  trading  of  NASDAQ 
securities,  hov  ever,  certain  rule  changes 
are  housekeep  ng  in  nature. 

The  followii  ig  is  a  list  of  the 
substantive  ru  e  changes  to  Chapter  XI, 
"Trading  Rule !,"  along  with  a  statement 
of  the  purpose  for  the  proposed  change: 

1.  Rule  11.1  "Hours  of  Trading"  The 
changes  to  Ru  e  11.1  convert  the  hours 
of  trading  on  t  le  Exchange  from 
Cincinnati  loc  i\  time  to  Chicago  local 
time  and  prov  de  in  subparagraphs  (b) 
and  (c)  for  the  inclusion  of  securities 
traded  on  a  na  tional  seciuities 
association  in  the  determination  of 
trading  hours  or  dually  or  multiply- 
traded  securit  es. 

2.  Rule  11.2  "Unit  of  Trading"  The 
changes  to  Ru  e  11.2  reflect  the 
inclusion  of  s<  curities  trading  on  a 
national  secui  ities  association  in 
determining  tl  le  appropriate  unit  of 
trading. 

3.  Rule  11.3  "Price  Variations"  The 
changes  amen  i  the  stated  minimum 
variation  to  re  lect  the  current  primary 
market  practice,  i.e.,  'Ae  of  $1.00  per 
share  in  stocks  trading  at  or  above  $.50 
per  share  and  V32  of  $1.00  per  share  in 
stocks  trading  below  $.50  per  share. 
These  variations  will  be  revisited  in  any 
proposed  rule  changes  to  accommodate 
decimal  pricii  ig.  The  changes  also 
include  secur  ties  traded  on  a  national 
seciu-ities  assc  ciation  in  determining  the 
appropriate  vi  iriation. 

4.  Rule  11.4,  "Trading  Ex-Dividend, 
Etc."  The  cha  iges  include  securities 
traded  on  a  n<  tional  seciuities 
association  in  the  exception  language  of 
the  rule. 

5.  Rule  U.S.  "Orders  to  be  Reduced 
and  Increased  on  Ex-Date"  The  changes 
include  secur  ties  traded  on  a  national 
securities  association  in  the  exception 
language  of  tt  e  rule. 

6.  Rule  11.7 .  "Cabinet  Trading"  The 
change  amends  the  rule  to  reflect  that 
the  facilities  ^re  now  located  in  Chicago, 
Illinois. 

7.  Rule  11.^.  "National  Securities 
Trading  System"  ("System") 

(a)  The  ame  ndments  to  this 
subparagraph]  define  the  terms 
"NASDAQ/NM  Security,"  "NASDAQ 


System,"  and 


'  See  Securities 
(December  23 


'NASDAQ  System  BBO" 


1S}9) 


Exchange  Act  Release  No.  42269 
,  65  FR  799  (January  6.  2000). 


and  include  the  term  "national 
securities  association"  in  the  definition 
of  "Approved  Dealer." 

(c)  Tne  changes  to  this  subparagraph 
add  the  term  "NASDAQ  System  BBO" 
to  the  definition  of  marketable  limit 
order,  except  NASDAQ/NM  securities 
from  the  opening  guarantee  of  1099 
shares,  and  implement  a  NASDAQ/NM 
opening  guarantee  up  to  1099  shares  at 
an  opening  price  that  is  on  or  between 
the  first  unlocked/uncrossed  NASDAQ 
System  BBO. 

(e)  The  changes  to  this  subparagraph 
add  specialists  or  market  makers  on 
other  national  securities  associations  to 
the  entities  that  may  submit  bids  or 
offers  to  the  System. 

(h)  The  changes  to  this  subparagraph 
enstue  that  the  System  displays  the 
NASDAQ  System  BBO  and  permits 
NASDAQ  System  market  makers 
telephonic,  or  other  such  access  to  the 
System  as  may  be  established  between 
the  Exchange  and  the  NASDAQ  System, 
and  conversely,  permits  Designated 
Dealers  to  send  orders  from  the 
Exchange  via  telephone,  or  by  other 
such  access  as  may  be  established 
between  the  Exchange  and  the  NASDAQ 
System,  to  NASDAQ  market  makers. 

(j)  This  subparagraph  is  amended  to 
include  the  NASDAQ  System  and  the 
NASDAQ  System  BBO  in  the 
prohibition  of  executing  a  limit  order 
only  after  a  regular  way  transaction 
occurs  in  another  market  at  a  price 
equal  or  inferior  to  the  limit  price  of  the 
order. 

(n)  The  amendment  to  this 
subparagraph  clarify  that  the  public 
agency  guarantee  for  1099  shares  at  the 
opening  price  applies  to  securities  other 
than  NASDAQ/NM  securities.  However, 
the  public  agency  guarantee  applies  to 
those  market  and  marketable  limit 
orders  priced  better  than  the  first 
unlocked/imcrossed  NASDAQ  System 
BBO.  In  addition,  the  amendments  add 
the  NASDAQ  System  BBO  to  the 
obligations  to  execute  on  the  basis  of  the 
ITS  BBO.  Finally,  the  amendments  to 
this  subparagraph  clarify  that  the 
execution  guarantees  and  requirements 
of  CSE  Rule  12.6,  Customer  Priority, 
apply  only  diuing  the  hours  of  trading 
on  the  Exchange  (8:30  a.m.  to  3:05  p.m. 
local  Chicago  time)  diuing  normal 
business  days. 

Interpretations  and  Policies 

.01    The  amendment  to  the  Market 
Order  Exposure  Requirement  clarifies 
that  the  obligations  of  the  interpretation 
apply  to  seciuities  other  than  NASDAQ/ 
NM  securities. 

.02    The  amendment  to  the  Limit 
Order  Protection  Requirement  clarifies 
that  obligations  of  the  interpretation 


apply  to  securities  other  than  NASDAQ/ 
NM  securities. 

2.  Statutory  Basis 

The  Exchange  believes  the  basis 
under  the  Act  for  the  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(5)  '*  that  an  exchange  have  rules  that 
are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  any  written  conunents  with 
respect  to  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 


'15U.S.C.  78f(b)(5). 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  frdm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CSE-99-05  and  should  be 
submitted  by  February  17,  2000. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-1971  Filed  1-26-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42351;  File  No.  SR-NASD- 
99-61] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Amending  Its  Rules  for 
the  Listing  of  Additional  Shares 

January  20,  2000. 

I.  Introduction  and  Background 

On  October  19,  1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  wholly  owned 
subsidiary  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.2 
The  proposed  rule  change  modifies  the 
procedures  employed  by  the  NASD  in 
assessing  fees  against  issuers  listing 
additional  shares  on  either  the  Nasdaq 
National  Market  ("NNM")  or  Nasdaq 
SmallCap  Market  ("NSCM"). 

Notice  of  the  proposed  rule  change 
was  published  for  comment  in  the 
Federal  Register  on  December  16, 
1999.3  The  Commission  received  no 
comments  on  the  proposal. 

n.  Description  of  the  Proposal 

The  Commission  recently  approved  a 
rule  change  filed  by  the  NASD  to 
modify  the  fee  rate  structures  and 
notification  requirements  applicable  to 
issuers  listing  additional  shares  on  the 


NNM  and  NSCM."  The  rule  change 
harmonizes  the  fee  structures  applicable 
to  issuers  of  additional  shares  of  NNM 
and  NSCM  securities,  and  allows  issuers 
to  file  notifications  of  several  issuances 
on  a  single  form. 

To  further  simplify  the  administration 
of  the  Listing  of  Additional  Shares 
("LAS")  Program,  the  NASD  is 
modifying  notification  procedures 
applicable  to  issuers  of  additional 
shares,  and  Nasdaq's  monitoring  and 
assessment  of  fees  on  the  listing  of  such 
additional  shares. 

Nasdaq  staff  employ  the  LAS  Program 
to  monitor  compliance  by  issuers  with 
Nasdaq  listing  rules  governing 
shareholder  approval,  public  interest 
concerns,  reverse  mergers,  and  voting 
rights.  Since  1992,  all  Nasdaq  issuers 
have  been  required  to  file  a  notification 
form  upon  the  creation  of  a  stock 
option,  employee  stock  purchase,  or 
other  stock  remuneration  plan,  or  upon 
the  issuance  of  additional  shares  of  any 
class  of  securities  included  in  Nasdaq.^ 

The  NASD  believes  that  the  current 
LAS  Program  is  difficult  and  unduly 
time-consuming  to  administer. 
Specifically,  the  NASD  believes  that, 
under  the  current  LAS  Program,  it  is 
difficult  for  an  issuer  to  calculate  the 
number  of  shares  to  be  reported  for  LAS 
purposes:  an  issuer  must  track  the 
number  of  shares  approved  by  Nasdaq 
according  to  current  LAS  criteria  (a 
number  not  otherwise  monitored  by 
issuers  and  which  has  often  proved 
difficult  for  Nasdaq  staff  and  issuers  to 
reconcile)  instead  of  the  total  jiumber  of 
shares  outstanding  reported  in  periodic 
reports  required  to  be  filed  with  the 
Commission.  Furthermore,  the  timing  of 
the  notifications  required  by  the  current 
LAS  Program  varies  depending  on  the 
nature  of  the  action  undertaken  by  an 
issuer  and,  as  a  result,  has  proved 
confusing  to  issuers  and  their  counsel. 
This  in  turn  has  led  to  delays  in  filing 
or  failures  to  comply  with  LAS  Program 
notification  and  fee  requirements. 

To  remedy  these  deficiencies,  the 
NASD  proposal  makes  the  following 
changes  to  the  ciurent  LAS  Program: 

1.  In  order  to  address  the  problem  of 
monitoring  the  number  of  fee-assessable 
shares,  the  billing  aspect  of  the  LAS 
Program  will  be  separated  from  required 
compliance  reviews.  Issuers  will  be 
billed  each  quarter  for  any  increase  in 
their  total  shares  outstanding  ("TSO") 


as  reported  in  publicly  available 
periodic  reports  required  to  be  filed 
with  the  Commission.^  This 
modification  will  ensure  that  the  LAS 
Program  is  administered  based  on  a 
publicly  disclosed  TSO  number  rather 
than  on  the  number  of  approved  shares 
currently  calculated  by  Nasdaq 
according  to  existing  LAS  criteria.  This 
modification  will  thereby  eliminate  the 
current  procedure  of  establishing  a 
baseline  number  of  shares  upon  em 
issuer's  initial  listing  as  well  as  the 
resultant  confusion  surrounding  when 
transactions  resulting  in  new  shares 
being  issued  must  be  reported  to 
Nasdaq.  This  modification  will  also 
permit  Nasdaq  staff  to  rely  on  the 
publicly  reported  TSO  when  performing 
reconciliations. 

2.  To  address  the  uncertainty  which 
has  surrounded  issuers'  LAS 
notification  requirements,  the  process  of 
reporting  to  Nasdaq  will  be  streamlined 
by  confining  issuers'  notification 
requirements  to  those  transactions 
implicated  by  the  Nasdaq's  corporate 
governance  compliance  requirements.^ 
Consequently,  notification  will  not  be 
required,  unless: 

(a)  a  stock  option  plan,  purchase  plan 
or  other  arrangement  is  established 
without  shareholder  approval;  or 

(b)  the^suer  enters  into  a  transaction 
that  may  result  in  a  change  of  control; 
or 

(c)  the  issuer  issues  common  stock  or 
a  security  convertible  into  common 
stock  in  connection  with  the  acquisition 
of  the  stock  or  assets  of  another 
company,  if  any  officer  or  director  or 
substantial  shareholder  of  the  issuer  has 
an  interest  of  5%  or  more  (or  if  a  group 
of  such  persons  collectively  holds  an 
interest  of  10%  or  more)  in  the  company 
to  be  acquired  or  in  the  consideration  to 
be  paid;  or 

(d)  the  issuer  enters  into  a  transaction 
that  may  result  in  the  potential  issuance 
of  common  stock  (or  securities 
convertible  into  common  stock) 
representing  more  than  10%  of  either 
the  total  shares  outstanding  or  voting 
power  outstanding  on  a  pre-transaction 
basis. 

Under  the  proposed  rule  change,  all 
LAS  notifications  will  be  required  to  be 
filed  15  calendar  days  prior  to  issuance 
(except  for  stock  splits  and  dividends 


5  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

^  Securities  Exchange  Act  Release  No.  42214  (Dec. 
9.  1999),  64  FR  70309. 


*  Securities  Exchange  Act  Release  No.  42300  (Dec. 
30,  1999),  65  FR  1210  (Jan.  7,  2000)  (SR-NASD-99- 
40). 

5  See  NASD  Rules  4310(c)(17)  and  4320(e)(15). 
The  Commission  granted  permanent  approval  to  the 
LAS  Program  in  1993.  See  Securities  Exchange  Act 
Release  No.  31859  (February  16,  1993),  58  FR  9584 
(Feb.  22,  1993)  (SR-NASD-92-27). 


^  Billing  for  all  issuers  will  be  conducted  on  a 
calendar  year  basis  and  LAS  fees  will  then  be 
assessed  on  any  increase  in  the  TSO  number  set 
forth  in  an  issuer's  most  recent  periodic  report  filed 
with  the  Commission  pursuant  to  Section  13  or 
15(d)  of  the  Act.  Telephone  conversation  between 
Arnold  Golub,  Senior  Attorney,  Office  of  the 
General  Counsel,  Nasdaq,  and  Matthew  Boesch, 
Paralegal,  Division  of  Market  Regulation, 
Commission,  on  December  6. 1999. 

'  See  NASD  Rules  4310(c)(25)  and  432D(e)(21). 
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which  are  req  iiired  to  be  filed  10 
calendar  days  prior  to  the  record  date 
pursuant  to  Ride  lOb-17  under  the 
Act 8).  This  requirement  eliminates  the 
numerous  tin  ing  requirements  under 
the  current  iJ^S  Program  and  enables 
Nasdaq  staff  tb  consider  the  most 
current  infontiation  when  evaluating 
such  transact  ons. 

The  NASD  believes  that  these  changes 
will  improve  jvlasdaq's  administration  of 
the  LAS  Program  by  focusing  on  the 
TSO  reported  publicly  in  periodic 
reports  requifled  to  be  filed  with  the 
Commission  instead  of  relying  on  a 
calculated  niitnber  of  approved  shares. 
In  addition,  the  NASD  believes  that  the 
changes  will  itreamline  the  filing 
requirements  [imposed  on  issuers  by 
reducing  the  filing  burden  to  the  extent 
that  no  filings  will  be  required  for 
issuances  thai  do  not  raise  corporate 
governance  concerns,  while 
simultaneously  streamhning  the 
notification  filing  time  frame.  Finally, 
the  NASD  believes  that  the  changes  will 
allow  Nasdaq  staff  to  focus  on  larger  and 
more  complex  transactions  in  its  review 
of  issuers'  compliance  with  corporate 
governance  rmles  and  other  continued 
listing  standards  by  eliminating  the 
requirement  tjhat  issuers  file  information 
about  issuances  that  do  not  raise 
corporate  goMlemance  concerns. 

m.  Discussian 

The  Comm  ssion  finds  that  the 
proposed  ruli  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  tojthe  NASD.  Specifically, 
the  Commission  finds  that  the  rule 
change  is  consistent  with  the  provisions 
of  Sections  16A(b)(5)  and  (6)  of  the  Act.^ 
Section  15A(p)(5)  requires  that  the  rules 
of  the  NASD  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members,  issuers 
and  other  peisons  using  any  facility  or 
system  which  the  NASD  operates  or 
controls.  Seciion  15A(b)(6)  requires  in 
pertinent  pant  that  the  nUes  of  the 
NASD  be  designed  to  promote  just  and 
equitable  principles  of  trade  and  not  to 
permit  unfail  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
The  Commisi  lion  believes  that  the 
amended  rul  js,  which  affect  the 
notification  e  nd  billing  processes 
associated  w  th  the  LAS  Program,  are 
consistent  w  th  the  Act  because  they  are 
designed  to  simplify  the  procedures 
applicable  to  Nasdaq  issuers  listing 
additional  si  ares  on  the  NNM  and 
NSCM,  as  wdll  as  those  of  Nasdaq  staff 
monitoring  s  iich  issuers.  This  in  turn 


•17CFR240.  Ob-17. 

'15  U.S.C.  7»  i-3(b)(5)  and  (6). 


will  increase  the  issuers'  levels  of 
compliance  and  the  staffs  surveillance 
effectiveness. 

IV.  Conclusion 

The  Commission  finds  that  the  rule 
change  is  consistent  with  the  Act,  in 
general,  and  in  particular  with  Sections 
15A(b)(5)  and  (6)  of  the  Act. 

It  is  therefore  ordered,  piu'suant  to 
Section  19(b)(2)  of  the  Act,^o  that  the 
proposed  rule  change  (SR-NASD  99-61) 
be,  and  hereby  is,  approved.^ ^ 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  ^^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-1970  Filed  1-26-00;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3232] 

State  of  Kentuclcy  (Amendment  #1) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency  dated  January  15, 
2000,  the  above-numbered  Declaration 
is  hereby  amended  to  include  Hopkins 
County,  Kentucky  as  a  disaster  area  due 
to  damages  caused  by  tornadoes,  severe 
storms,  torrential  rains,  and  flash 
flooding  that  occurred  on  January  3—4, 
2000. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  Coimties  of 
Christian  and  Muhlenberg  in  the  State 
of  Kentucky  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  Any  counties 
contiguous  to  the  above-named  primary 
county  and  not  listed  herein  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
March  10,  2000  and  for  economic  injiuy 
the  deadline  is  October  10,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  20,  2000. 
Herbert  L.  Nfitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[PR  Doc.  00-1983  Filed  1-26-00;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  j|i3233] 

State  of  New  York  (And  Contiguous 
Counties  in  New  Jersey  &  Connecticut) 

Westchester  County  and  the 
contiguous  Counties  of  Bronx,  Orange, 
Putnam,  and  Rockland  in  New  York, 
Bergen  Coimty,  New  Jersey  and  Fairfield 
County,  Connecticut  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  a  fire  that  occurred  on 
December  29, 1999  in  the  Village  of 
Ossining.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  March  20,  2000  and  for 
economic  injury  until  the  close  of 
business  on  Oct.  19,  2000  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Boulevard  South,  3rd 
Floor,  Niagara  Falls,  NY  14303. 

The  interest  rates  are: 


>°15  U.S.C.  78s(b)(2). 

X  In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

"17CFR  200.30-3(a)(12). 


Percent 

For  Physical  Damage:. 

HOMEOWNERS  WITH  CREDIT 

AVAILABLE  ELSEWHERE  

7.500 

HOMEOWNERS           WITHOUT 

CREDIT    AVAILABLE     ELSE- 

WHERE   

3.750 

BUSINESSES     WITH     CREDIT 

AVAILABLE  ELSEWHERE  

8.000 

BUSINESSES  AND  NON-PROF- 

IT   ORGANIZATIONS    WITH- 

OUT     CREDIT      AVAILABLE 

ELSEWHERE  

4.000 

OTHERS     (INCLUDING     NON- 

PROFIT      ORGANIZATIONS) 

WITH     CREDIT     AVAILABLE 

ELSEWHERE  

6.750 

For  Economic  Injury:. 

BUSINESSES  AND  SMALL  AG- 

RICULTURAL        COOPERA- 

TIVES    WITHOUT     CREDIT 

AVAILABLE  ELSEWHERE  

4.000 

The  numbers  assigned  for  physical 
damages  are  323305  for  New  York, 
323405  for  New  Jersey,  and  323505  for 
Coimecticut.  For  economic  injmy  the 
numbers  are  9G5100  for  New  York, 
9G5200  for  New  Jersey,  and  9G5300  for 
Connecticut. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  January  19,  2000. 
Aida  Alvarez, 
/Administrator. 

[FR  Doc.  00-1984  Filed  1-26-00;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  4>3212] 

State  of  North  Carolina  (Amendment 
#5) 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency  dated  January  18, 
2000,  the  above-numbered  Declaration 
is  hereby  amended  to  extend  the 
deadline  for  filing  applications  for 
physical  damage  as  a  result  of  this 
disaster  from  January  18,  2000  to 
February  17,  2000. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injiuy  is  June 
16,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:-! -20-2  000. 
Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[VR  Doc.  00-1982  Filed  1-26-00;  8:45  am] 
BILUNG  CODE  802S-01-U 


SMALL  BUSINESS  ADMINISTRATION 

Privacy  Act  of  1 974;  Revision  of 
Privacy  Act  System  of  Records 

agency:  U.S.  Small  Business 

Administration. 

ACTION:  Notice  of  revision  of  Privacy 

Act  System  of  Records. 

summary:  SBA  is  correcting  the 
dociunent  published  on  January  10, 
2000  on  page  1422  to  include  HUD  as 
a  system  location. 

DATES:  Effective  Date:  This  correction  is 
effective  February  9,  2000. 
SUPPLEMENTARY  INFORMATION:  The 
System  Location  for  Loan  Case  Files — 
SBA  075  is  corrected  to  read  as  follows: 
SYSTEM  LOCATION: 

Area  Disaster  Office  Managers, 
District  Directors,  Branch  Managers, 
Loan  Service  Center  Directors  (see 
Appendix  A  for  addresses)  and  HUD. 

Dated:  January  13,  2000. 
M ona  Koppel  Nfitnick, 

Senior  Privacy  Act  Official. 

[FR  Doc.  00-1985  Filed  1-26-00;  8:45  am] 

BILUNG  CODE  802S-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Form  4419 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4419,  Application  for  Filing  Information 
Retmns  Magnetically/Electronically. 
DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Filing 
Information  Returns  Magnetically/ 
Electronically. 

OMB  Number:  1545-0387. 

Form  Number:  4419. 

Abstract:  Under  section  6011(e)(2)(a) 
of  the  Internal  Revenue  Code,  any 
person,  including  corporations, 
partnerships,  individuals,  estates  and 
trusts,  who  is  required  to  file  250  or 
more  information  returns  must  file  such 
returns  magnetically  or  electronically. 
Payers  required  to  file  on  magnetic 
media  or  electronically  must  complete 
Form  4419  to  receive  authorization  to 
file. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  non-profit 
institutions,  and  Federal,  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
15,000. 

Estimated  Time  Per  Respondent:  26 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  6,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retxuns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of . 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  20,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-1900  Filed  1-26-00:  8:45  am) 

BIUJNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Form  4255 

agency:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice  and  request  for 

conunents. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  Form 
4255,  Recapture  of  Investment  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  March  27.  2000,  to 
be  assured  of  consideration. 


4460 


ADDRESSES:  D 
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rect  all  written  comments 


to  Garrick  R.  J  hear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  iarmls)  and  instructions 
should  be  din  cted  to  Carol  Savage, 
(202)  622-394  5.  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
SUPPLEMENTAI  Y  INFORMATION: 

Title:  Recapture  of  Investment  Credit. 
OMB  Number:  1545-0166. 
Form  Numt  er:  4255. 
Abstract:  In  lemal  Revenue  Code 
section  50(a)  i  equires  that  a  taxpayer's 
income  tax  be  increased  by  the 
investment  cr  sdit  recaptiure  tax  if  the 
taxpayer  disp  )ses  of  investment  credit 
property  befoi  e  the  close  of  the 
recapture  per  od  used  in  figuring  the 
original  inves  ment  credit.  Form  4255 
provides  for  t  le  computation  of  the 
recapture  tax. 

Current  Ac,  ions:  There  are  no  changes 
being  made  tc  the  form  at  this  time. 

Type  of  Re\  iew:  Extension  of  a 
currently  app  roved  collection. 

Affected  Pi  blic:  Business  or  other  for- 
profit  organizitions,  individuals,  and 
farms. 

Estimated  I  lumber  of  Respondents: 
20.000. 

Estimated  \  Ime  Per  Respondent:  9 
hours,  49  mil  utes. 

Estimated  '  ^otal  Annual  Burden 
Hours;  196,4(  0. 

The  follow]  ng  paragraph  applies  to  all 
of  the  collect  ons  of  information  covered 
by  this  notice ; 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  co  lection  of  information 
displays  a  va  id  OMB  control  number. 
Books  or  recc  rds  relating  to  a  collection 
of  informatio  i  must  be  reteuned  as  long 
as  their  conte  nts  may  become  material 
in  the  admin  stration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  ini  armation  are  confidential, 
as  required  b  /  26  U.S.C.  6103. 

Request  for  C  omments 


I  w 


tie 


■pul  1 
(0 


Comments 
this  notice 
included  in 
approval.  Al 
matter  of 
invited  on 
information 
performance 
agency, inc" 
information 
(b)  the  accurtcy 
of  the  burdei  i 
information; 


submitted  in  response  to 
11  be  summarized  and/or 

request  for  OMB 
comments  will  become  a 
ic  record.  Comments  are 
Whether  the  collection  of 
necessary  for  the  proper 
of  the  functions  of  the 

ing  whether  the 
iihall  have  practical  utility; 
of  the  agency's  estimate 
of  the  collection  of 
(c)  ways  to  enhance  the 


s 
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quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  19,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-1901  Filed  1-26-00;  8:45  am) 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  7004 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu'den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
7004,  Application  for  Automatic 
Extension  of  Time  To  File  Corporation 
Income  Tax  Return. 
DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  vvrritten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Automatic 
Extension  of  Time  To  File  Corporation 
Income  Tax  Retiun. 

OMB  Number:  1545-0233. 

Form  Number:  7004. 

Abstract:  Form  7004  is  used  by 
corporations  and  certain  nonprofit 
institutions  to  request  an  automatic  6- 
month  extension  of  time  to  file  their 


income  tax  returns.  The  information  is 
needed  by  IRS  to  determine  whether 
Form  7004  was  timely  filed  so  as  not  to 
impose  a  late  filing  penalty  in  error  and 
also  to  insure  that  the  proper  amount  of 
tax  was  computed  and  deposited. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  non-profit 
institutions. 

Estimated  Number  of  Respondents: 
1,097,748. 

Estimated  Time  Per  Respondent:  9 
hours,  50  minutes. 

Estimated  Total  Annual  Burden 
Hours:  10,790,863. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  20,  2000. 
Garrick  R.  Shear,  - 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-1902  Filed  1-26-00;  8:45  am] 

BILLING  CODE  4830-01-U 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[FI-54-93] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 

summary:  The  Department  of  the 
Treasvuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  FI-54-93  (TD 
8554),  Clear  Reflection  of  Income  in  the 
Case  of  Hedging  Transactions  (§1.146- 
4(d)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  v^rritten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Clear  Reflection  of  Income  in 
the  Case  of  Hedging  Transactions. 

OMB  Number:  1545-1412. 

Regulation  Project  Number:  FI-54-93. 

Abstract:  This  regulation  provides 
guidance  to  taxpayers  regarding  when 
gain  or  loss  from  common  business 
hedging  transactions  is  recognized  for 
tax  purposes  and  requires  that  the  books 
and  records  maintained  by  a  taxpayer 
disclose  the  method  or  methods  used  to 
account  for  different  types  of  hedging 
transactions. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
110,000. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  22,000. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Approved:  January  19,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer.  . 
[FR  Doc.  00-1903  Filed  1-26-00;  8:45  am) 

BILUNG  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[CO-26-96] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  eigencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  CO-26-96  (ID 
8825),  Regulations  Under  Section  382  of 
the  Internal  Revenue  Code  of  1986; 
Application  of  Section  382  in  Short 
Taxable  Years  and  With  Respect  to 
Controlled  Groups  (§  1.382-8). 
DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW.. 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  Under  Section  382 
of  the  Internal  Revenue  Code  of  1986; 
Application  of  Section  382  in  Short 
Taxable  Years  and  With  Respect  to 
Controlled  Groups. 

OMB  Number:  1545-1434. 

Regulation  Project  Number:  CO-26- 
96. 

Abstract:  Internal  Revenue  Code 
section  382  limits  the  amount  of  income 
that  can  be  offset  by  loss  carryovers  after 
an  ownership  change  in  a  loss 
corporation.  These  regulations  provide 
rules  for  applying  section  382  in  the 
case  of  short  taxable  years  and  with 
respect  to  controlled  groups  of 
corporations. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
3,500. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  875. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
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Approved:  Jaiuary  20,  2000. 
Garrick  R.  Shei  r 
IRS  Reports  Clei  ira 
[FR  Doc.  00-19114 
BILUNG  CODE  483  )-01-U 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2000- 
1  and  Reveniie  Procedure  2000-3 

AGENCY:  Inten  lal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notici  >  and  request  for 

comments. 
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DATES:  Written  comments  should  be 
received  on  o"  before  March  27,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  roon  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedures  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  26  CFR  601.201— Rulings  and 
Determination  Letters. 

OMB  Number  1545-1522. 

Revenue  Procedure  Number:  Revenue 
Procedure  2000-1  and  Revenue 
Procediu-e  2000-3. 

Abstract:  The  information  requested 
in  Revenue  Procedure  2000-1  and 
Revenue  Procedure  2000-3  is  required 
to  enable  the  Internal  Revenue  Service 
to  give  advice  on  filing  letter  rulings  and 
determination  letter  requests  and  to 
process  such  requests. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procediues  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public-  Business  or  other  for- 
profit  organizations,  individuals,  farms, 
and  Federal,  state,  local,  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
3,800. 

Estimated  Time  Per  Respondent:  80 
hours,  19  minutes 

Estimated  Total  Annual  Burden 
Hours:  305,230. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  20,  2000. 
Garrick  R.  Sliear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-1905  Filed  1-26-00;  8:45  am] 
BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2000- 
4,  Revenue  Procedure  2000-5, 
Revenue  Procedure  2000-6,  and 
Revenue  Procedure  2000-8 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasxiry. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  infonnation 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C." 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2000-4  (Letter 
Rulings),  Revenue  F»rocedure  2000-5 
(Technical  Advice),  Revenug  Procedure 
2000-6  (Determination  Letters),  and 
Revenue  Procedure  2000-8  (User  Fees). 
DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2000,  to 
be  assiued  of  consideration. 
ADDRESSES:  Direct  all  wrritten  comments 
to  Garrick  R.  Shear;  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedures  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Revenue  Procedure  2000-4 
(Letter  Rulings),  Revenue  Procedure 
2000-5  (Technical  Advice),  Revenue 
Procedure  2000-6  (Determination 
Letters),  and  Revenue  Procedure  2000- 
8  (User  Fees). 

OMB  Number:  1545-1520. 
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Revenue  Procedure  Number  Revenue 
Procediu'e  2000—4,  Revenue  Procediue 
2000-5,  Revenue  Procedure  200O-6,  and 
Revenue  Procedure  2000-8. 

Abstract:  The  information  requested 
in  these  revenue  procediu'es  is  required 
to  enable  the  Office  of  the  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations)  of  the  Internal 
Revenue  Service  to  give  advice  on  filing 
letter  ruling,  determination  letter,  and 
technical  advice  requests,  to  process 
such  requests,  and  to  detennine  the 
amount  of  any  user  fees. 

Current  Actions:  There  are  no  changes 
being  made  to  these  revenue  procedures 
at  this  time. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms,  and  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
83,068. 


Estimated  Time  Per  Respondent:  2 
hours,  8  minutes. 

Estimated  Total  Annual  Burden 
Hours:  177,986. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  OMB 
approval.  All  conunents  will  become  a 
matter  of  public  record.  Comments  are 


invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  20,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-1906  Filed  1-26-00;  8:45  am] 
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ENVIRONMEKTAL  PROTECTION 
AGENCY 
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[Docket  24-70o|;  FRL-6527-11 

RIN  2060-AF84 

Federal  Ruleniaking  for  the  FMC 
Facility  in  the  Fort  Hall  PM-10 
Nonattalnmenjl  Area 
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the  public  comment 
reconsideration  of  several 
limitations  and  work 
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coitrol  number  ID  24-7004, 
recei'  red  by  EPA  on  or  before 
;  1000. 
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^FORMATION  CONTACT: 
Office  of  Air  Quality 
Environmental  Protection 

Sixth  Avenue,  Seattle, 
08101,(206)553-0782. 


SUPPLEMENTARY  INFORMATION:        ^ 
Table  of  Contents 

I.  General  Information 

A.  How  Can  I  Get  Additional  Information  or 
Copies  of  Support  Documents? 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

C.  Will  There  Be  a  Public  Hearing  on  This 
Supplemental  Proposal? 

II.  Background 

III.  How  Is  This  Supplemental  Proposal 
Affected  by  Changes  to  the  Air  Quality 
Standards? 

IV.  How  Does  This  Supplemental  Proposal 
Change  the  February  1999  FIP  Proposal? 

A.  Emission  Limitations  and  Work  Practice 
Requirements 

1.  Mass  Emission  Limits  for  Sources 
Currently  at  RACT 

2.  Calciner  Scrubbers  (Source  9} 

a.  Emissions  Estimate 

b.  Evaluation  of  Alternative  Control 
Technology 

c.  Emission  Limit  and  Control  Efficiency 
Requirements 

3.  Calciner  Cooler  Vents  (Source  10) 

4.  Phosphorous  Loading  Dock  (Phos  Dock) 
Scrubber  (Source  21a) 

5.  Excess  CO  Burner  (Source  26b) 

a.  Emissions  Estimate 

b.  Mass  Emission  Limit  amd  Control 
Efficiency  Requirements 

i.  Mass  Emission  Limit 

ii.  Control  Efficiency  Requirement 

iii.  Reference  Test  Methods 

c.  Opacity  Limit 

d.  Flare  on  Excess  CO  Burner 

6.  Opacity  Limits 

7.  Sources  Not  Identified  in  Table  1 

a.  Insignificant  Sources 

b.  New  Sources 

B.  Reference  Test  Methods 

C.  Monitoring,  Recordkeeping,  and  Reporting 
Requirements 

1.  Periodic  Source  Testing 

2.  Pressure  Relief  Vents 

3.  Weekly  Visible  Emission  Observations 

4.  Moisture  Content  Requirements 

5.  Future  Revisions  to  Montitoring,  Work 
Practice,  Recordkeeping,  and  Reporting 
Requirements 

D.  Definitions 

1.  Excursion 

2.  Road 

3.  Slag  Pit  Area  _ 

V.  What  is  the  Impact  of  this  Supplemental 
Proposal  on  Air  Quality  in  the  Area? 

A.  Emission  Inventory 

B.  Source  Apportionment  Study 

C.  Recent  Air  Quality  Data 

D.  Effectiveness  of  the  Control  Strategy 

VI.  How  Do  I  Comment  on  This  Action? 

VII.  Do  Any  of  the  Regulatory  Assessment 
Requirements  Apply  to  This  Action? 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act  (RFA) 

C.  Unfunded  Mandates  Reform  Act  (UMRA) 

D.  Paperwork  Reduction  Act 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  Risks 
and  Safety  Risks 

F.  Executive  Order  13132:  Federalism 

G.  Executive  Order  13084:  Consultation  and 
Coordination  With  Indian  Tribal 
Governments 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA) 


I.  General  Information 

A.  How  Can  I  Get  Additional 
Information  or  Copies  of  Support 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
the  February  12,  1999  FIP  proposal  from 
the  internet  at  the  following  address: 
http://www.epa.gov/rlOearth/.  Once 
there,  click  on  "Events."  You  can  also 
go  directly  to  the  "Federal  Register" 
listings  at  http://www.epa.gov/fedrgstr/. 

2.  In  person  or  by  phone.  If  you  have 
any  questions  or  need  additional 
information  about  this  action,  please 
contact  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
In  addition,  the  official  record  for  this 
document,  which  is  called  the  "docket," 
has  been  established  under  docket 
control  number  ID  24-7004.  The  docket 
is  available  for  public  inspection  and 
copying  from  8:00  a.m.  to  5:30  p.m. 
Eastern  Standard  Time,  Monday 
through  Friday,  at  EPA's  Central  Docket 
Section,  Office  of  Air  and  Radiation, 
Room  1500  (M-6102),  401  M  Street. 
SW.,  Washington,  D.C.  20460,  and 
between  8:30  a.m.  and  3:30  p.m.  Pacific 
Standard  Time,  at  EPA  Region  10,  Office 
of  Air  Quality,  10th  Floor,  1200  Sixth 
Avenue,  Seattle,  Washington  98101.  A 
copy  of  the  docket  is  also  available  for 
review  at  the  Shoshone-Bannock  Tribes, 
Office  of  Air  Quality  Program,  Land  Use 
Commission,  Fort  Hall  Government 
Center.  Agency  and  Bannock  Roads. 
Fort  Hall,  Idaho  83203;  the  Shoshone- 
Bannock  Library.  Pima  and  Bannock. 
Fort  Hall.  Idaho,  83203;  and  the  Idaho 
State  University  Library,  Government 
Documents  Dept.,  850  South  9th 
Avenue,  Pocatello,  Idaho.  A  reasonable 
fee  may  be  charged  for  copies. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  on  this 
supplemental  proposal  through  the  mail 
or  in  person.  Be  sure  to  identify  the 
appropriate  docket  control  number  {  i.e., 
"ID-24-7004")  in  yovir  correspondence. 

1.  By  mail.  Submit  written  comments 
to:  Montel  Livingston,  SIP  Manager, 
Environmental  Protection  Agency, 
Office  of  Air  quality  (OAQ-107),  1200 
Sixth  Avenue,  Seattle.  Washington 
98101. 

2.  In  person  or  by  courier.  Deliver 
written  comments  to:  Montel 
Livingston,  SIP  Manager.  Environmental 
Protection  Agency.  Office  of  Air  Quality 
(OAQ-107).  1200  Sixth  Avenue,  Seattle, 
Washington  98101. 

Comments  on  the  February  1999  FIP 
proposal  are  discussed  in  this 
supplemental  proposal  only  to  the 
extent  a  particular  comment  is  relevant 
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to  this  supplemental  proposal.  All 
comments  received  on  the  February 
1999  FIP  proposal  and  on  this 
supplemental  proposal  will  be 
addressed  when  EPA  takes  final  action 
on  the  Federal  Implemental  Plan  (FTP). 

C.  Will  There  Be  a  Public  Hearing  on 
This  Supplemental  Proposal? 

Very  few  members  of  the  public 
attended  the  public  hearing  on  the 
February  1999  FIP  proposal  held  on 
March  18, 1999.  Only  three  members  of 
the  public  provided  comments  at  the 
hearing  and  the  comments  were 
provided  after  extensions  of  time  by  the 
hearing  officer.  In  addition,  EPA  hopes 
to  expedite  the  issuance  of  the  final  FIP. 
Therefore,  no  public  hearing  will  be 
held  to  discuss  this  supplemental 
proposal  unless  a  member  of  the  public 
requests  in  writing  that  a  hearing  be 
held  and  provides  a  sufficient  reason  for 
holding  a  hearing.  If  you  wish  to  request 
a  public  hearing,  you  must  submit  a 
written  request  to  Montel  Livingston  on 
or  before  February  1 1 ,  2000  at  the 
address  given  above.  If  a  public  hearing 
is  held,  it  will  take  place  on  February 
28,  2000,  the  last  day  of  the  public 
comment  period.  If  you  wish  to  attend 
the  hearing,  if  one  is  held,  please  call 
Steven  Body  at  (206)  553-0782  to 
determine  if  a  hearing  will  be  held  and 
to  obtain  the  time  and  location. 

n.  Background 

FMC  produces  elemental  phosphorus 
at  its  facihty  located  on  the  Fort  Hall 
Indian  Reservation  in  southeastern 
Idaho  near  Pocatello  (FMC  facility).  The 
FMC  facility  emits  over  1400  tons  of 
particulate  matter  into  the  atmosphere 
each  year.  Numerous  exceedances  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  ten  micrometers  (PM-10), 
in  effect  as  of  July  1,  1987,  have  been 
and  continue  to  be  recorded  at 
monitoring  stations  located  in  the  Fort 
Hall  PM-10  nonattainment  area  in  the 
vicinity  of  the  FMC  facility  (Tribal 
monitors). 

On  February  12,  1999,  we  published 
a  proposed  rule  containing  air  pollution 
emission  limitations,  work  practice 
requirements,  and  related  monitoring, 
recordkeeping  and  reporting 
requirements  designed  to  control  PM-10 
emissions  from  the  FMC  facihty.  64  FR 
7308  (February  12,  1999).i  We  held  a 
public  workshop  on  the  Fort  Hall  Indian 
Reservation  on  March  4,  1999,  to 
explain  the  February  1999  FIP  proposal 


'  EPA  published  a  Federal  Register  notice  with 
minor  corrections  to  the  Februarv  1999  FIP 
proposal  on  April  13,  1999.  64  FR  17990. 


and  to  answer  questions  on  the 
proposal.  On  March  18,  1999,  we  held 
a  public  hearing  on  the  February  1999 
FIP  proposal  on  the  Fort  Hall  Indian 
Reservation.  Three  members  of  the 
Shoshone-Bannock  Tribes  provided  oral 
testimony  at  the  hearing.  A  copy  of  the 
transcript  from  the  public  hearing  is 
located  in  the  docket.  EPA  accepted 
wrritten  comments  on  the  February  1999 
FIP  proposal  until  May  13,  1999,  and 
received  written  comments  from  six 
commenters,  including  FMC  and  the 
Shoshone-Bannock  Tribes  (Tribes). 
Copies  of  all  written  comments  are  in 
the  docket. 

After  carefully  reviewing  the  public 
comments,  including  additional 
technical  and  source  test  information 
provided  by  FMC,  we  have  reconsidered 
several  of  the  emission  limits  and  work 
practice  requirements  in  the  February 
1999  FIP  proposal.  We  are  therefore 
issuing  this  supplemental  proposal  to 
revise  certain  limited  aspects  of  the 
original  February  1999  FIP  proposal, 
including  revisions  to  mass  emission 
limits  and  opacity  for  certain  sources 
and  minor  changes  to  monitoring, 
recordkeeping,  and  reporting 
requirements. 

Please  note  that  comments  on  the 
February  1999  FIP  proposal  are 
discussed  in  this  supplemental  proposal 
only  to  the  extent  a  particular  comment 
is  relevant  to  this  supplemental 
proposal.  All  comments  received  on  the 
February  1999  FIP  proposal  and  on  this 
supplemental  proposal  will  be 
addressed  when  EPA  takes  final  action 
on  the  FIP. 

m.  How  is  This  Supplemental  Proposal 
Affected  by  Changes  to  the  Air  Quality 
Standards 

The  Fort  Hall  PM-10  nonattainment 
area  was  designated  as  a  nonattainment 
area  under  the  24-hour  and  annual  PM- 
10  standards  that  were  adopted  on  July 
1.  1987  (52  FR  24672).  On  July  18,  1997, 
we  published  revisions  to  both  the 
annual  and  the  24-hour  PM-10 
standards  and  also  established  two  new 
standards  for  particulate  matter,  both  of 
which  apply  only  to  particulate  matter 
equal  to  or  less  than  2.5  microns  in 
diameter  (PM-2.5).  See  62  FR  38651. 
These  standards  became  effective  on 
September  16,  1997.  When  EPA  adopted 
the  revised  1997  particulate  matter 
standards,  we  provided  that  the  pre- 
existing 1987  standards  for  PM-10 
would  remain  in  effect  until  certain 
conditions  specified  in  40  CFR  §  50.6(d) 
had  occurred.  See  62  FR  at  38701. 
Although  the  pre-existing  1987  PM-10 
standards  were  therefore  still  in  effect  at 
the  time  of  the  February  1999  FIP 
proposal,  EPA  was  in  transition  towards 


implementation  of  the  revised 
particulate  matter  standards  and,  thus, 
anticipated  that  the  1987  PM-10 
standards  would  likely  be  phased  out 
and  no  longer  be  applicable  by  the  time 
we  took  final  action  on  the  FIP  proposal. 
Therefore,  the  control  strategy  proposed 
by  EPA  in  tbe  February  1999  FIP 
proposal  was  designed  to  ensure  that 
progress  towards  maintenance  of  air 
quality  that  protected  public  health 
continued  during  the  transition  to  the 
implementation  of  the  revised  1997 
PM-10  standards  and  also  to  assist  in 
bringing  the  Fort  Hall  PM-10 
nonattainment  area  into  attainment  with 
the  revised  particulate  matter  standards 
as  quickly  as  possible.  See  64  FR  at 
7308,  7310.  hi  the  February  1999  FIP 
proposal,  EPA  demonstrated  that  the 
Fort  Hall  PM-10  nonattainment  area 
violates  the  pre-existing  1987  24-hour 
PM-10  standard.  64  FR  at  7317.  We  also 
showed  that  there  was  a  strong 
likelihood  that  the  area  was  in  violation 
of  the  pre-existing  1987  annual  PM-10 
standard,  as  well  as  the  less-stringent, 
revised  1997  24-hour  and  annual  PM-10 
standards,  although  the  Tribal  monitors 
had  not  collected  sufficient  data  at  that 
time  to  make  a  definitive  determination 
in  that  regard.  64  FR  at  7317-18.  EPA 
also  demonstrated  in  the  February  1999 
FIP  proposal  that  implementation  of  the 
proposed  control  strategy  was  expected 
to  result  in  attainment  of  the  pre- 
existing 1987  and  revised  1997  24-hour 
and  annual  PM-10  standards.  64  FR  at 
7341-7342. 

On  May  14,  1999.  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  issued  an 
opinion  in  American  Trucking 
Associations,  Inc.  v.  EPA,  175  F.3d  1027 
("ATA"),  which,  among  other  things, 
vacated  the  revised  PM-1 0  standards 
that  were  published  on  July  18,  1997 
and  became  eff^ective  September  16, 
1997.  The  pre-existing  1987  PM-10 
standards  were  not  at  issue  in  this 
litigation,  however,  and  the  Court's 
decision  does  not  affect  the  applicability 
of  those  pre-existing  1987  PM-10 
standards.  Those  standards  continue  to 
be  codified  at  40  CFR  50.6  and  remain 
in  effect  for  the  Fort  Hall  PM-10 
nonattainment  area.^ 


'  In  its  decision  in  ATA  the  Court  requested 
supplemental  briefing  which,  among  other  things, 
"should  address  the  possibility  that  the  previous 
particulate  matter  standard  will  spring  back  to  life 
in  response  to  our  decision".  Id.  at  1057  n.8.  EPA 
then  explained  to  the  Court  that  the  1987  PM-10 
standards  remained  in  effect  even  after 
promulgation  of  the  new  standards.  The  Court 
i.ssued  an  Order  (June  IB,  1999).  in  which  it 
declined  to  vacate  the  new  PM-2.5  NAAQS.  but 
was  silent  regarding  EPA's  explanation  of  the 
continued  applicability  of  the  1987  PM-10  NAAQS. 
EPA  believes  this  is  an  indication  that  the  Court 
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IV.  How  Does  This  Supplemental 
Proposal  Chaii|ge  the  February  1999  FIP 
Proposal? 

A.  Emission  Lanitations  and  Work 
Practice  Requarements 

1 .  Mass  Emissi  on  Limits  for  Sources 
Currently  at  RiiCT 

As  stated  in  the  preamble  to  the 
February  1999  FIP  proposal,  we  believe 
that  many  of  tie  sources  at  FMC 
currently  employ  RACT-level  controls. 
See  64  FR  at  7$11  and  7325.  These 
include  the  following  point  sovuces: 
source  5a  (easlj  shale  baghouse);  source 
6a  (middle  sh4le  baghouse);  source  7a 
(west  shale  ba^ouse);  source  10 
(calciner  cooler  vents);  sources  12a  and 
12b  (north  and  south  nodule  discharge 
baghouses);  source  15a  and  15b  (east 
and  west  nodule  discharge  baghouses); 
source  16a  (nqdule  reclaim  baghouse); 
17a  (dust  silo  baghouse);  soim:es  18a 
and  18b  (furnace  building  east  and  west 
baghouses);  scjurce  18d.  18e,  18f,  and 
18g  (furnace  building  Medussa 
Andersen  stacks);  and  source  20a  (coke 
hanHling  bagfa|ouse).  For  these  point 
sources,  EPA  intended  to  propose  mass 
emission  limits  designed  to  Iteep  PM-10 
emissions  at  cturent  levels  and  not  to 
require  additional  controls  in  order  to 
meet  the  FIP  limits.  See  64  FR  at  7311 
and  7325.        1 

Based  on  iiuormation  provided  by 
FMC  during  tie  public  comment  period, 
we  believe  that  the  mass  emission  limits 
proposed  for  the  above  identified 
sources  were  ftot  consistent  with  current 
emission  levels.  In  its  comments,  FMC 
noted  that  tho  proposed  mass  emission 
limits  were  derived  from  the  1996 
emission  invebtory,  which  was 

compiled  on  ijie  basis  of  source  tests 

conducted  using  EPA  Method  5,  40  CFR 
part  60,  appendix  A  (Method  5).  Method 
5  does  not  distinguish  between  PM-10 
and  total  particulate  matter  and  adso 
does  not  meai\ire  condensible 
particulate  matter.  Condensible 
particulate  is  material  that  is  in  the 
vapor  state  at  {elevated  stack  sampling 
temperature  but,  at  lower  or  ambient 
temperature,  (londenses  to  either  liquid 
droplets  or  solid  particulate.  Although 
condensible  particulate  is  not  measiu^d 
using  Method  5,  it  can  condense  to 
particulate  and  be  measured  at  air 
quality  monitcring  sites.  In  the  February 
1999  FIP  prodosal,  we  proposed  EPA 
Methods  201«01A  and  202,  40  CFR 
part  51  appendix  M  (Methods  201/201A 
and  202).  as  the  reference  test  methods 
for  determining  compliance  with  the 
proposed  mais  emission  limits.  Method 


was  unwilling  to 
July  18, 1997  rul( 


disturb  that  aspect  of  the  Agency's 


201/201A  measures  all  PM-10  except 
condensible  PM-10  and  Method  202 
measures  condensible  PM-10.  Thus, 
FMC  asserted,  the  proposed  reference 
test  method  requires  the  inclusion  of 
more  particulate  matter  (condensible 
PM-10)  than  originally  considered 
when  developing  the  1996  emission 
inventory  and  establishing  the  proposed 
emission  limits. 

To  support  its  contention  that  it 
cannot  comply  with  the  proposed  mass 
emission  limits  for  the  sources 
identified  above  without  installing 
additional  controls,  FMC  submitted  the 
results  of  source  tests  conducted  after 
publication  of  the  February  1999  FTP 
proposal.  These  source  test  results  show 
that,  using  Methods  201/201A  and  202, 
FMC  woiUd  be  in  violation  of  many  of 
the  proposed  emission  limits  in  the 
February  1999  FIP  proposal  because  of 
the  difference  in  the  test  method  used 
to  establish  the  emission  limits  (Method 
5)  and  the  reference  test  method 
proposed  in  the  FIP  (Methods  201/201A 
and  Method  202).  This  is  clearly 
contrary  to  EPA's  intent  in  proposing 
the  mass  emission  limits  for  these 
sources.  To  address  this  issue,  FMC 
requested  that  the  reference  test  method 
be  only  Method  201/201A  and  that 
Method  202  be  performed  on  each 
source  for  informational  purposes  only. 
FMC  also  requested  that  the  definition 
of  PM-10  or  PM-10  emissions  be 
revised  to  expressly  state  that  it  does  not 
include  condensible  particulate  matter, 
unless  otherwise  specified  in  the  FIP. 

Because  the  mass  emission  limits  for 
the  sources  identified  above  were 
derived  from  an  emission  inventory  that 
did  not  include  condensible  PM-10,  we 
believe  it  is  appropriate  that  the 
proposed  mass  emission  limits  not 
apply  to  condensible  PM-10  and  that 
the  reference  test  method  for  these  mass 
emission  limits  be  consistent  with  the 
method  used  to  derive  the  emission 
limits.  In  this  supplemental  proposal, 
we  are  therefore  proposing  to  include 
only  Method  201/201A  as  the  reference 
test  method  for  the  sources  identified 
above.  We  have  considered  the 
alternative  approach  of  establishing 
mass  emission  limits  for  these  sources 
that  includes  condensible  PM-10.  We 
have  decided  not  to  pursue  this  option 
for  the  reasons  presented  below. 

The  only  information  we  have  on 
condensible  PM-10  emissions  from  the 
FMC  facility  is  from  the  limited  source 
test  data  recently  conducted  by  FMC 
and  submitted  with  FMC's  response  to 
comments.  This  information  includes 
one  stack  test  using  Methods  201/201A 
and  202  consisting  of  three  nms  each  for 
each  of  these  sources.  The  test  results 
are  puzzling  in  some  respects.  We 


would  generally  expect  condensible 
particulate  to  be  present  in  emissions 
frt)m  hot  or  heated  emission  sources, 
such  as  combustion  or  furnace  emission 
releases,  but  would  not  expect 
condensible  particulate  to  be  present  in 
sources  which  are  at  ambient 
temperature.  The  source  test  results 
provided  by  FMC  show  condensible 
PM-10  emissions  were  high  for  most 
sources  at  FMC,  including  material 
handling  of  dry  cold  aggregate  (shale, 
briquettes,  coke,  and  nodules)  from 
which  no  condensible  particulate 
emissions  would  normally  be  expected 
because  the  material  is  already  at 
ambient  temperature.  In  addition,  the 
range  of  reported  condensible  PM-10 
varied  considerably  over  the  three  test 
runs  conducted  for  each  source.  EPA 
believes  that  attempting  to  estabUsh 
emission  limits  that  include 
condensible  PM-10  emissions  based  on 
this  limited  set  of  data  could  result  in 
less  stringent  limits.  Because  the  intent 
of  the  FIP  for  these  sources  is  to 
maintain  emissions  at  current  levels,  we 
would  need  to  set  emission  limits  that 
would  account  for  the  wide  variation  in 
condensible  emissions  from  these 
sources  and  set  the  limits  at  the  high 
range  of  the  test  results. 

We  recognize  that  by  establishing 
emission  limits  that  do  not  apply  to 
condensible  PM-10  emissions, 
condensible  PM-10  from  these  sources 
would  not  be  directly  regulated  by  the 
FIP.  We  nonetheless  believe  that  this 
approach  will  not  interfere  with  the 
effectiveness  of  the  control  strategy  for 
attaining  the  PM-10  standard  for  several 
reasons.  First,  it  is  very  unlikely  that 
fugitive  emissions  bom  shale,  briquette, 
coke,  or  nodule  handling,  where  the 
material  is  stored  at  ambient 
temperature,  contain  significant 
condensible  PM-10  because  there  is  no 
further  cooling  process  that  would 
condense  additional  particulate. 
Second,  it  is  not  possible  for  FMC  to 
change  the  ratio  of  non-condensible  to 
condensible  particulate  for  these 
sources.  Therefore,  establishing  an 
emission  limit  that  limits  the  amount  of 
non-condensible  PM-10  emissions  from 
a  given  source  to  current  emission  levels 
should  likewise  limit  condensible  PM- 
10  emissions  irota  that  source  at  current 
levels. 

We  therefore  believe  that  the  more 
prudent  course  at  this  time  is  to  modify 
the  mass  emission  limits  for  these 
sources  to  exclude  condensible  PM-10 
and  to  modify  the  reference  test  method 
so  that  it  includes  only  non-condensible 
PM-10.  In  order  to  ensure  the  continued 
collection  of  information  on 
condensible  PM-10  emissions  from 
point  sources  at  the  FMC  facility  and  to 
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allow  for  the  further  analysis  of  this 
data,  we  are  proposing  to  require  FMC 
to  conduct  Method  202  conciurently 
with  Methods  201/201A  for 
informational  purposes.  This  will  allow 
better  evaluation  of  the  extent  to  which 
condensible  PM-10  is  emitted  from  the 
FMC  facility  and  whether  limitations 
that  include  condensible  emissions  are 
necessary  and  appropriate.  If  we  later 
determine  that  the  control  strategy  in 
this  FIP  proposal  is  not  sufficient  to 
attain  the  PM-10  NAAQS,  we  will 
consider  the  extent  to  which 
condensible  PM— 10  emissions  from  the 
FMC  facility  contribute  to  the 
nonattainment  problem  and,  if 
necessary  and  appropriate,  propose 
additional  control  measures. 

As  stated  above,  FMC  also 
commented  that,  for  purposes  of  this 
FIP,  EPA  should  define  PM-10 
emissions  to  include  only  non- 
condensible  PM-10.  FMC  presumably 
urges  this  change  to  make  absolutely 
clear  that  condensible  PM-10  will  not 
be  included  in  determining  compliance 
with  mass  emission  limits  for  these 
soiuces.  We  agree  with  the  end  residt 
sought  to  be  accomplished  by  FMC,  but 
do  not  agree  that  a  change  to  the 
definition  of  "PM-10"  or  "PM-10 
emissions"  is  appropriate  because  those 
terms  are  used  in  other  contexts  where 
condensible  PM-10  emissions  should  be 
considered.  To  account  for  FMC's 
concern,  we  instead  propose  to  revise 
Table  1  to  make  clear  that  the  mass 
emission  limitations  for  these  soiuces 
do  not  apply  to  condensible  particulate 
matter. 

The  soiut:e  test  results  provided  by 
FMC  in  response  to  the  February  1999 
FIP  proposal  also  show  that  for  some  of 
the  sources  identified  above,  the  1996 
emission  inventory  on  which  the 
February  1999  FIP  proposal  was  based 
overestimates  emissions  of  non- 
condensible  PM-10.  Because  the 
emission  limits  for  these  sources  in  the 
February  1999  FIP  proposal  were 
derived  from  the  1996  emission 
inventory,  the  proposed  emissions 
limits  are  therefore  well  above  what  the 
recent  source  tests  show  to  be 
representative  of  actual  worst  case 
emissions  of  non-condensible  PM-10 
from  these  sources.  As  stated  above,  for 
those  sources  that  we  ciurently  believe 
employ  RACT-level  controls,  EPA 
intends  to  propose  mass  emission-limits 
designed  to  keep  PM-10  emissions  at 
current  levels.  Based  on  the  recent 
sources  test  data  provided  by  FMC,  we 
are  therefore  proposing  to  reduce  the 
mass  emission  limits  for  the  following 
soiuces  from  the  levels  identified  in  the 
February  1999  FIP  proposal  as  shown 
below: 


Source 


Middle  shale  BH  (source 

6b)  

N.  discharge  BH  (source 

12a)  

S.  discharge  BH  (source 

12b)  

E.  nodule  BH  (source 

15a)  

W.  nodule  BH  (source 

15b)  

Nodule  reclaim  BH 

(source  16a)  

Dust  silo  BH  (source 

17a)  

E.  BH  (furnace  bkjg) 

(source  18a)  

W.  BH  (furnace  bidg) 

(source  18b)  

Furnace  #1  MA  (source 

18d)  

Furnace  #1  MA  (source 

18d)  

Furnace  #2  MA  (source 

18e)  

Furnace  #3  MA  (source 

18f)  

Furnace  #4  MA  (source 

18g)  


Limit  in  2/ 
99  pro- 
posal 
(Ibs/hr) 


0.6 
2.7 
2.7 
2.0 
1.6 
0.9 
3.3 
1.5 
1.2 
4.8 
4.8 
4.8 
4.8 
4.8 


Pro- 
posed 
limit 
(lbs/ 
hr) 


0.30 

0.20 

0.20 

0.50 

0.50 

0.20 

0.15 

0.75 

0.75 

2.0 

2.0 

2.0 

2.0 

2.0 


2.  Calciner  Scrubbers  (Soiuce  9) 

The  February  1999  FIP  proposal 
proposed  a  mass  concentration  limit  for 
the  calciner  scrubbers  (source  9)  of 
0.005  grains  per  dry  standard  cubic  foot 
(gr/dscf).  IXiring  the  public  comment 
period  on  the  February  1999  FIP 
proposal,  FMC  argued  that  the  proposed 
emission  limit  was  not  achievable 
because  the  February  1999  FIP  proposal 
underestimated  existing  emissions  from 
the  calciner  scrubbers  and 
underestimated  the  control  efficiency  of 
the  existing  control  system.  The  end 
result,  according  to  FMC,  is  an  emission 
limit  that  is  not  achievable  by  FMC  even 
after  the  installation  of  RACT-level 
controls  and  is  inconsistent  with  the 
performance  criteria  for  the  calciner 
scrubbers  agreed  to  by  EPA  and  FMC  in 
the  consent  decree  that  was  lodged  in 
the  United  States  District  Court  for  the 
District  of  Idaho  on  October  16,  1998, 
regarding  alleged  violations  of  the 
Resource  Conservation  and  Recovery 
Act  at  the  FMC  facility  (RCRA  Consent 
Decree). 3  After  careful  consideration  of 
the  issues,  we  believe  that  the  proposed 
emission  limit  for  the  calciner  scrubbers 
of  0.005  gr/dscf  must  be  revised. 


a.  Emissions  Estimate 

The  1996  emission  inventory 
estimated  existing  emissions  from  the 
calciner  scrubbers  at  1204  poimds  per 
day  or  6.27  pounds  per  hoiu  from  each 
of  the  eight  calciner  scrubbing  stacks.* 
This  estimate  was  based  on  a  grain 
loading  of  0.013  gr/dscf  from  each 
calciner  scrubber  stack  at  a  flow  rate  of 
58,000  dschn.  This  grain  loading  and 
flow  rate  underestimate  ciurent  PM-10 
emissions  from  the  calciner  scrubbers. 

During  the  public  comment  period  on 
the  1996  FIP  proposal,  FMC  submitted 
information  from  219  source  tests  of  the 
outlet  from  the  calciner  scrubbers 
conducted  from  April  1992  to  June  1998 
using  EPA  Method  5.  As  discussed 
above,  this  test  method  does  not 
measure  condensible  particulate  matter. 
The  scrubber  outlet  grain  loading  during 
these  tests  ranged  from  0.009  to  0.034 
gr/dscf,  with  an  average  of  0.019  gr/dscf. 
The  flow  rate  ranged  from  24,400  to 
40,800  dscfm,  with  an  average  of  34,200 
dscfm.  FMC  also  submitted  the  results 
of  18  source  tests  of  the  inlet  to  the 
scrubbers  using,  EPA  Method  201/201 A 
and  Method  202.  and  11  tests  of  the 
outlet  fitjm  the  scrubbers  conducted 
during  1998  and  1999  using  EPA 
Method  5  and  Method  202. »  The  1998- 
1999  test  results  of  the  outlet  from  the 
calciner  scrubbers  using  Method  5  only 
ranged  from  0.014  to  0.021  gr/dscf,  with 
an  average  of  0.017  gr/dscf.  These 
results  are  generally  consistent  with  the 
results  of  the  soiut:e  tests  conducted 
vdth  Method  5  from  April  1992  to  June 
1998  (an  average  of  0.017  gr/dscf 
compared  to  an  average  of  0.019  gr/ 
dscf),  although  the  range  of  the  recent 
tests  is  narrower.  This  narrower  range  is 
likely  due  to  the  fact  that  the  data  set 
of  the  more  recent  tests  is  smaller  than 
for  the  earlier  tests.  The  0.013  gr/dscf 
used  for  compiUng  the  1996  emission 
inventory  for  the  calciner  scrubbers 
does  not  appear  to  be  representative  of 
reasonable  worst  case  emissions  from 
this  source  and  in  fact  is  not  even 
representative  of  average  emissions  from 
this  source.^  Instead,  it  significantly 
underestimated  reasonable  worst  case 
emissions  from  this  source. 

The  flow  rate  of  58,000  dscfm  relied 
on  in  compiling  the  1996  emission 
inventory  also  was  in  error,  which 


^  The  RCRA  Consent  Decree  was  entered  by  the 
Court  on  July  14,  1999.  A  copy  of  the  RCRA 
Consent  Decree  and  the  order  of  entry  is  in  the 
docket. 


*  There  are  two  calciners  at  FMC,  each  of  which 
has  two  hifih  energy  John  Zink  scrubbers,  and  there 
are  two  stacks  on  each  scrubber,  adding  up  to  eight 
stacks  on  the  calciners. 

'Method  5  is  used  in  lieu  of  Method  201/201 A 
for  measuring  emissions  from  the  outlet  from  the 
calciner  scrubbers  because  of  the  presence  of 
entrained  water  drops.  See  64  FR  7327. 

^  EPA  is  unable  to  reconstruct  at  this  time  how 
the  0.013  gr/dscf  was  settled  on  as  the  basis  for  the 
1996  emission  inventory. 
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appears  to  havi » resulted  from  an  error 
in  calculating  I  he  total  number  of 
calciner  scrubber  stacks  and  an 
oversight  by  FMC  in  its  review  of  the 
emission  inventory  for  accuracy.  The 
error  in  the  estimate  of  flow  rate  would 
ent  worst  case 
this  source.  The 
of  these  errors  is  that 
on  inventory 
reasonable  worst  case 
ns  from  the  calciner 
ding  condensible  PM- 


overestimate  c 
emissions  fro 
combined  eff( 
the  1996  emis 
underestimate^ 
PM-10  emissi 
scrubbers  (exc 
10). 

Another  fai 
underestimatii 
emissions  fro 


discussed  abo 
inventory  was 
conducted  wi 
does  not  meas 


r  that  led  to  the 
n  of  total  PM-10 
the  calciner  scrubbers  in 
the  1996  emission  inventory  is  that  the 
emission  estimate  was  based  on  source 
test  data  that  c^d  not  measure 
condensible  PIJ4-10  emissions.  As 
e,  the  1996  emission 
lased  on  source  tests 
EPA  Method  5,  which 
e  condensible  PM-10 
emissions.  Tha  more  than  200  source 
tests  on  the  calciner  scrubbers 
conducted  by  FMC  from  April  1992  to 
June  1998  were  also  conducted  with 
Method  5  and  did  not  include 
condensible  particulate  matter.  The 
more  recent  sc  urce  tests  conducted 
during  1998-1999  used  EPA  Method 
202,  as  well  as  Method  5.  Method  202 
does  measure  ;ondensible  particulate 
matter.  The  tei  t  results  of  the  outlet 
from  the  calcii  ler  scrubbers  using 
Method  202,  4hich  for  the  first  time 
measured  condensible  PM-10  emissions 
from  this  source,  ranged  from  0.006  to 
0.028  gr/dscf,  mth  an  average  of  .012  gr/ 
dscf.  Total  PM-10  emissions  ranged 
from  0.021  to  0043  gr/dscf,  with  an 
average  of  0.0l9  gr/dscf.  Thus,  it 
appears  that  o  mdensible  PM-10 
emissions  acc(  »unt  on  average  for 
approximated  40%  of  the  total  PM-10 
mass  from  the  calciner  scrubbers. 

After  consic  eration  of  all  information 
regarding  emii  sions  from  the  calciner 
scrubbers,  inc  uding  the  information 
before  EPA  at  the  time  the  1996 
emission  inve  itory  was  developed,  the 
historical  soui  ce  test  data  collected  by 
FMC  from  Ap  il  1992  to  June  1998  using 
EPA  Method  J ,  and  the  recent  source 
tests  conducte  d  by  FMC  in  1998-1999 
using  EPA  Me  thod  Sand  Method  202, 
EPA  believes  hat  a  more  accurate 
estimate  of  cu  rrent  reasonable  worst 
caseofPM-K  emissions  from  the 
calciner  scrub  sers  is  12.6  pounds  per 
hour  from  eac  i  calciner  scrubber, 
including  condensible  PM-10 
emissions.  This  estimate  is  based  on  an 
average  gas  fldw  rate  of  34,200  dscfm 
and  on  a  reas(  mable  worst  case  scrubber 
outlet  grain  leading  of  0.043  gr/dscf 
using  Method  5  and  Method  202.  This 


results  in  emissions  from  all  eight 
calciner  stacks  of  2419  pounds  per  day 
or  200  tons  per  year. 

b.  Evaluation  of  Alternative  Control 
Technology 

In  the  February  1999  FTP  proposal, 
EPA  evaluated  three  alternative  control 
technologies  for  increasing  emission 
reductions  from  the  calciner  scrubbers: 
steam  injection  with  high  energy  wet 
scrubbers,  spray  tower  with  hydrosonic 
scrubbers,  and  replacement  of  the 
existing  scrubbing  system  with  a 
baghouse.  Replacement  of  the  existing 
scrubbing  control  system  with  a 
baghouse  was  expected  to  have  the 
highest  emission  reduction  of  any  of  the 
alternatives  considered.  64  FR  7332. 
EPA  was  concerned,  however,  about  the 
safety  of  using  a  baghouse  on  the 
calciner  scrubbers  because  polonium- 
210  (Po-210)  would  be  captured  in  the 
baghouse  dust  and  retained  on  the 
baghouse  walls,  hoppers,  and  bags, 
creating  a  health  and  safety  risk  for 
workers.  64  FR  7332.  In  addition,  the 
costs  of  installing  baghouses  was 
estimated  to  be  $1.7  miUion  with  annual 
operating  costs  of  up  to  $1.28  million, 
which  resulted  in  a  very  high  cost 
effectiveness.  EPA  continues  to  believe 
that  replacement  of  the  existing 
scrubbing  system  with  a  baghouse  is  not 
technologically  or  economically  feasible 
and  therefore  does  not  represent  RACT- 
level  control  for  this  source. 

Of  the  other  alternatives  considered 
by  EPA  and  discussed  in  the  February 
1999  FIP  proposal,  EPA  estimated  that 
steam  injection  would  result  in 
emission  reductions  of  approximately 
23%  over  current  emissions,  achieving 
a  grain  loading  standard  of  0.01  gr/dscf, 
and  that  a  spray  tower  would  result  in 
emission  reductions  of  approximately 
62%,  ^  achieving  a  grain  loading 
standard  of  0.005  gr/dscf.  As  discussed 
above,  the  1996  emission  inventory 
underestimated  emissions  from  the 
calciner  scrubbers.  This 
underestimation  of  emissions  prior  to 
implementation  of  additional  controls 
would  similarly  underestimate  the  grain 
loading  standard  that  each  alternative 
control  system  (steam  injection  or  spray 
towers)  could  be  expected  to  achieve. 
There  is  no  reason  to  expect  that  steam 
injection  would  perform  better  than 
spray  towers  now  that  emissions  from 
the  calciner  scrubbers  are  higher  than 
originally  estimated.  In  other  words, 
EPA  continues  to  believe  that  spray 


towers  will  be  able  to  achieve  a  higher 
percentage  of  emission  reductions  than 
steam  injection.**  Therefore,  EPA 
continues  to  believe  that  modification  of 
the  existing  calciner  scrubbers  by 
installation  of  a  spray  tower  represents 
RACT-level  control  for  this  source. 

c.  Emission  Limit  and  Control  Efficiency 
Requirements 

In  the  February  1999  FEP  proposal, 
EPA  determined  RACT-level  controls 
(installation  of  spray  towers  in  front  of 
the  hydrosonics)  could  achieve  a  grain 
loading  of  0.005  gr/dscf  at  the  design 
flow  rate,  estimated  to  be  58,000  dscfrn, 
and  proposed  this  emission  limit  as 
RACT  for  the  calciner  scrubbers.  As 
discussed  above,  because  reasonable 
worst  case  emissions  from  the  calciner 
scrubbers  were  estimated  at  0.013  gr/ 
dscf  in  the  1996  emission  inventory, 
achieving  a  grain  loading  of  0.005  gr/ 
dscf  was  estimated  to  result  in  an 
emission  reduction  of  62%.  In  the 
February  1999  FIP  proposal,  EPA 
estimated  the  control  efficiency  of  the 
current  configuration  of  the  scrubbing 
control  system  at  60%.  Given  that  the 
modifications  representing  RACT  were 
expected  to  resxUt  in  a  62%  reduction  in 
emissions,  the  overall  control  efficiency 
of  RACT-level  controls  was  predicted  to 
be  approximately  85%  (60%  control 
efficiency  of  existing  control  system 
plus  62%  additional  reductions  of  the 
remaining  40%  of  emissions).  As 
discussed  in  the  February  1999  FIP 
proposal,  in  the  RCRA  Consent  Decree, 
FMC  agreed  to  spend  $2.5  million  for 
the  purchase,  installation,  modification, 
testing,  and  operation  of  the  necessary 
equipment  for  enhancing  the 
performance  of  the  existing  scrubbing 
system  on  the  calciners  to  achieve  an 
overall  control  efficiency  of  90% ,  with 
Methods  201/201A  and  202  as  the 
reference  test  methods.  64  FR  7332.  EPA 
therefore  determined  that  FMC's 
commitment  under  the  RCRA  Consent 
Decree  for  the  calciner  scrubbers  would 
be  equivalent  to  RACT-level  controls. 
We  continue  to  believe  that  enhancing 
the  scrubber  control  system  to  achieve 


'The  February  1999  FIP  proposal  estimated  the 
emission  reductions  from  the  addition  of  a  spray 
tower  at  75%.  This  number  appears  to  have  resulted 
from  a  calculation  error.  A  reduction  in  emissions 
from  0.013  gr/dscf  to  0.005  gr/dscf  results  in 
emission  reductions  of  62%  over  current  levels. 


»  Two  other  alternative  technologies  considered 
by  EPA  and  discussed  in  the  docket,  but  not 
discussed  in  the  February  1999  FIP  proposal  are 
lime  injection  and  installation  of  waste  evaporators. 
Lime  injection  has  performance  characteristics 
similar  to  steam  injection  with  respect  to  PM-10, 
but  has  the  added  benefit  of  reducing  sulfur  dioxide 
emissions.  The  costs  for  lime  injection,  however, 
are  almost  three  times  higher  than  steam  injection 
per  ton  of  particulate  removed.  Installing  water 
evaporators  on  the  recirculated  scrubber  water  to 
reduce  solids  content  also  is  expected  to  reduce 
PM-10  emissions  to  the  same  extent  as  steam 
injection.  As  stated  above,  EPA  believes  spray 
towers  can  achieve  greater  emission  reductions  at 
a  lower  cost. 
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a  control  efficiency  of  at  least  90% 
constitutes  RACT-level  controls. 

We  also  believe,  however,  that  the 
emission  limit  for  the  calciner  scrubbers 
must  be  revised  because  the  emission 
limit  of  0.005  gr/dscf  was  based  on  an 
underestimation  of  current  reasonable 
worst  case  PM-10  emissions  from  the 
calciner  scrubbers,  both  because  the 
previous  estimate  was  based  on  a  grain 
loading  standard  that  was  not 
representative  of  reasonable  worst  case 
conditions  and  because  the  estimate  did 
not  include  condensible  particulate 
matter  in  the  exhaust.  Because  the 
performance  requirement  in  the  RCRA 
Consent  Decree  applies  to  all  PM-10, 
including  condensible  PM-10 
emissions,  and  because  this  is  a  high 
temperature  combustion  soiu'ce,  EPA 
believes  it  is  appropriate  that  the 
emission  limit  for  the  calciner  scrubbers 
apply  to  all  PM-10,  including 
condensibles. 

In  the  February  1999  FTP  proposal,  we 
estimated  that  the  cmrent  configuration 
of  the  calciner  scrubbers  resulted  in  a 
control  efficiency  of  50  to  60%  based  on 
information  previously  provided  by 
FMC.  Because  no  soiut:e  tests  had  ever 
been  conducted  on  the  inlet  to  the 
calciner  scrubbing  system,  the  estimate 
of  50%  to  60%  control  efficiency  of  the 
existing  control  system  was  based  on 
best  engineering  judgement  (of  both 
FMC  engineers  and  EPA),  and  not  on 
actual  soiu-ce  test  data.  As  discussed 
above,  the  soiuT;e  tests  conducted  by 
FMC  in  1998  and  1999  measured  PM- 
10  emissions  at  both  the  inlet  to  and 
outlet  from  the  calciner  scrubbing 
system.  This  source  test  data  indicates 
that  the  current  scrubbing  control 
system  achieves  a  control  efficiency  of 
approximately  80% ,  much  higher  dian 
previously  imderstood.  « 

Increasing  the  control  efficiency  of  the 
calciner  scrubbing  system  from  80%  to 
90%  results  in  an  emission  reduction  of 
50%.  In  proposing  an  emission  limit  for 
the  calciner  scrubbers  that  represents 
RACT,  EPA  believes  it  is  appropriate 
that  the  reasonable  worst  case  grain 
loading  standard  be  reduced  by  50%. 
The  highest  outlet  grain  loading  of  all 
PM-10,  including  condensibles,  is  0.043 
gr/dscf.  A  reduction  of  50%  woidd 
result  in  a  grain  loading  of  0.022  gr/dscf. 
EPA  therefore  proposes  that  the  calciner 
scrubbing  system  be  required  to  achieve 
a  grain  loading  standard  of  0.022  gr/ 
dscf,  effective  December  1, 1999,  using 


'As  discussed  above,  EPA  believes  that  the  1998- 
1999  source  test  results  provided  by  FMC  are 
reliable  because  the  Method  5  results  (excluding  the 
condensible  fraction)  are  consistent  with  the  results 
of  the  219  source  tests  conducted  from  April  1992 
to  June  1998,  which  also  excluded  the  condensible 
fraction. 


Method  5  (with  all  particidate  matter 
collected  coimted  as  PM-10)  and 
Method  202  as  the  reference  test 
methods.  EPA  is  also  proposing  to 
establish  a  flow  rate  that  is  never  to  be 
exceeded  based  on  the  highest  flow  rate 
measiu^d  by  FMC  between  1992  and 
1998  of  40,800  dscftn.  These  limits  will 
are  expected  to  achieve  a  reduction  in 
emissions  from  the  calciner  scrubbers  of 
50%  over  current  leveU. 

As  discussed  above  and  in  the 
February  1999  FIP  proposal,  FMC 
agreed  in  the  RCRA  Consent  Decree  to 
achieve  a  control  efficiency  from  the 
modified  calciner  scrubbing  system  of  at 
least  90%  luider  all  operating 
conditions.  To  ensure  that  the  modified 
scrubbing  confrol  system  is  being 
properly  operated  and  maintained  at  all 
times,  EPA  also  proposes  to  require  that 
the  pollution  control  equipment  on  the 
calciner  stacks  achieve  a  90%  control 
efficiency  under  all  operating 
conditions,  regardless  of  inlet  loadings, 
production,  and  other  variations  in 
operations.  The  requirement  to  achieve 
a  90%  overall  control  efficiency  would 
be  based  on  a  reference  test  method  that 
requires  simultaneously  measuring 
emissions  at  the  inlet  and  oudet  of  the 
air  pollution  control  equipment.  The 
requirement  for  simultaneous  testing  is 
designed  to  reduce  errors  that  could 
occur  due  to  variability  in  emissions 
among  the  five  test  points  (as  stated 
above,  there  are  two  John  Zink  high 
energy  scrubbers  on  each  of  the  two 
calciners  and  two  stacks  per  scrubber, 
resulting  in  one  inlet  test  point  and  four 
ouUet  test  points  for  each  calciner).  EPA 
proposes  Methods  201  and  202  for  the 
inlet  to  the  calciner  scrubbing  system 
and  Method  5  (with  all  particulate 
coimted  as  PM-10)  and  Method  202  for 
the  outiet  from  the  system. 

During  the  public  comment  period  on 
the  February  1999  FIP  proposal,  the 
Tribes  commented  that  they  supported 
the  emission  limitation  of  0.005  gr/dscf 
for  the  outlet  of  the  calciner  scrubbing 
system  in  the  February  1999  FIP 
proposal.  The  Tribes  have  expressed 
concern  that,  because  the  proposed  FIP 
controls  are  based  on  the  emission 
inventory,  if  the  emission  inventory  has 
imderestimated  emissions  by  not 
including  condensible  particulate 
matter,  revised  emission  limits  might  be 
inadequate  to  attain  the  particulate 
matter  standards.  For  the  reasons 
discussed  above,  we  believe  the 
emission  limit  for  the  calciner  scrubbers 
of  0.005  gr/dscf  proposed  in  the 
February  1999  FIP  proposal  is  in  error 
and  must  be  revised.  We  also  believe 
that  the  requirement  to  meet  the  revised 
limit  of  90%  control  efficiency,  but  at 
no  time  to  exceed  0.022  gr/dscf. 


represents  RACT  foe- this  source. 
Moreover,  EPA  does  not  believe  that  the 
error  in  the  estimation  of  emissions 
from  the  calciner  scrubbers  in  the 
February  1999  FIP  proposal  and  the 
increase  in  the  emissions  limit  for  the 
calciner  scrubbers  that  would  occur 
with  this  supplemental  proposal  will 
interfere  with  or  delay  attainment  of  the 
particidate  matter  standards.  Rather,  as 
discussed  in  more  detail  in  section  V.C. 
below,  EPA  beheves  that 
implementation  of  the  emission  limits 
in  the  February  1999  FIP  proposal,  as 
revised  by  this  notice,  wrill  result  in 
attainment  of  the  PM-10  standards  as 
expeditiously  as  practicable. 

3.  Calciner  Cooler  Vents  (Source  10) 

In  the  February  1999  FIP  proposal, 
EPA  stated  that  the  calciner  cooler  vents 
currendy  employed  RACT-level 
controls.  We  therefore  proposed  an 
emission  limit  for  this  source  that  we 
believed  would  keep  emissions  from  the 
calciner  cooler  vents  at  current  levels. 
64  FR  at  7324.  As  stated  above,  the 
emission  inventory  from  which  the 
proposed  emission  limits  were  derived 
was,  for  most  sources,  based  on  source 
tests  using  Method  5.  Method  5 
measures  total  suspended  particulate, 
not  just  PM-10,  and  does  not  include 
condensible  particulate  matter.  To 
determine  the  PM— 10  emissions  from 
the  Method  5  data  for  a  particular 
source  for  the  1996  emission  inventory, 
EPA  estimated,  based  on  information 
provided  by  FMC.  the  percentage  of 
total  particulate  matter  from  the  source 
that  was  less  than  ten  micrometers  in 
diameter  (PM-10). 'o  Based  on 
information  provided  by  FMC,  we 
estimated  that  10%  of  the  total 
particulate  matter  emitted  from  the 
calciner  cooler  vents  was  PM-10." 
From  this  information,  EPA  determined 
that  the  current  hourly  emission  rate  of 
PM-10  from  each  calciner  cooler  vent 
was  2.0  pounds  per  hour  (Ib/hr)  of  PM- 
10.  64  FR  at  7354  (proposed  Table  1  to 
40  CFR  52.676  (source  10)).  EPA 
therefore  proposed  this  emission  rate  as 
the  emission  limit  for  this  source. 

In  its  comments  on  the  February  1999 
FIP  proposal,  FMC  asserted  that,  by 
estimating  that  only  10%  of  the  total 
particulate  matter  from  the  calciner 
cooler  vents  was  PM-10  in  the  1996 
emission  inventory,  EPA  significantiy 


">  As  stated  above,  neither  the  Method  5  data,  nor 
EPA's  estimation  of  PM-10  emissions  from  the 
Method  5  data  included  condensible  particulate 
matter. 

"FMC  had  advised  EPA  at  the  time  the  1996 
emission  inventory  was  prepared  that  only  7.5%  of 
total  particulate  emissions  from  this  source  was 
PM-10.  EPA  assumed  10%  to  provide  for  a  margin 
of  error. 
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underestimate(  PM-10  emissions  from 
this  source.  Bai  ed  on  the  source  tests 
conducted  by  F  MC  after  the  February 
1999  FIP  propcsal,  it  appears  that  on 
average  38%  of  total  particulate  matter 
from  the  calciner  cooler  vents  is 
comprised  of  PVl-10,  and  that  59%  of 
the  PM-10  is  ci  mdensible  particulate 
matter.  The  av«  rage  emission  rate  across 
the  four  calcintr  cooler  vents  is  2.9  lb/ 
hr  of  PM-10  (excluding  condensible 
PM-10).  with  ^  range  of  2.0  to  4.0  lb/ 
hr,  depending  bn  the  stack.  FMC 
commented  that  the  mass  emission  limit 
for  the  calcinet  cooler  stacks  (source  10) 
must  be  revised  because  current  source 
tests  show  than  FMC  cannot  comply 
with  the  proposed  emission  limit  for 
this  source  eve^  when  condensible  PM- 
10  is  excluded 'from  the  limit.  FMC 
noted  that  EPA  stated  in  the  February 
1999  FTP  propdsal  that  the  calciner 
cooler  vents  ciirrently  employ  RACT- 
level  controls  4nd  that  the  intent  of  the 
proposed  masd  emission  limit  was  to 
keep  emissions  at  current  levels. 

Afler  reviewing  the  information 
provided  by  FMC  in  its  comments  on 
the  February  1B99  FTP  proposal,  EPA 
believes  that  tlie  emission  limits  for  the 
calciner  coolei  stacks  should  be  revised 
to  accoimt  for  yiis  new  source  test  data. 
EPA  is  therefore  proposing  an  emission 
limit  for  each  ttalciner  cooler  stack  of  4.4 
Ib/hr  of  PM-li  (which  is  the  maximum 
emission  rate  (eported  by  FMC  plus  a 
margin  for  errdr),  excluding  condensible 
PM-10.  Methdd  201/201A  is  proposed 
as  the  referenc  b  test  method. 


4.  Phosphorous 
Dock)  Scrubber 


Loading  Dock  (Phos 
(Source  21a) 


We  proposed  a  0.007  gr/dscf  emission 
limit  in  the  F^ruary  1999  FIP  proposal 
for  the  phos  dock  scrubber.  This  limit 
was  designed  io  keep  emissions  at  the 
levels  in  the  1996  emission  inventory. 
As  stated  in  the  February  1999  FIP 
proposal,  the  additional  controls  FMC 
bas  agreed  to  i^dertake  for  the  phos 
dock  area  are  designed  to  reduce 
emissions  duetto  "upset"  conditions. 
Emissions  fromi  "upset"  conditions  were 
not  included  ip  the  1996  emission 
inventory  as  discussed  in  our  earlier 
proposal.  64  m  at  7341.  During  the 
public  conunant  period  on  the  February 
1999  FIP  propbs^,  FMC  requested  that 
the  emission  limit  for  the  phos  dock 
scrubber  exclude  condensible  PM-10 
emissions  because,  as  discussed  above 
in  section  YV.i i.l.,  the  emission  estimate 
for  this  sourcf  in  the  1996  emission 
inventory  wa4  based  on  source  tests 
conducted  with  Method  5.  For  the 
reasons  discu  tsed  above  in  section 
IV.A.l.,  we  ag  ree  that  the  emission  limit 
for  the  phos  d  ock  scrubber  should 
exclude  cond  msible  PM-10  emissions 


and  that  the  reference  test  method  for 
this  source  should  be  Method  201/201A. 
Method  202  woidd  be  required  to  be 
conducted  for  informational  purposes. 
The  new  source  test  data  for  the  phos 
dock  scrubbers  submitted  by  FMC  in 
response  to  comments  on  the  February 
1999  FIP  proposal  indicated  that  the 
worst  case  daily  PM-10  emissions 
(excluding  condensibles)  from  the  phos 
dock  scrubber  were  0.003  gr/dscf.  This 
emission  rate  is  less  than  what  is 
presented  in  the  1996  emission 
inventory.  Accordingly,  as  also 
discussed  above  in  section  IV.A.l.,  EPA 
proposes  that  the  emission  limit  for  the 
phos  dock  scrubber  be  reduced  from 
0.007  gr/dscf  to  0.004  gr/dscf  with 
Method  201/201A  as  the  reference  test 
method. 

5.  Excess  CO  Burner  (Source  26b) 

In  the  RCRA  Consent  Decree,  FMC 
committed  to  replacing  the  existing 
elevated  secondary  condenser  flare 
(elevated  flare)  and  ground  flare  with 
new  technology,  which  is  referred  to  as 
the  excess  CO  burner.  The  excess  CO 
burner  will  bum  the  phosphorus  in  the 
excess  carbon  monoxide  (CO)  gas  stream 
in  an  enclosed  combustion  chamber  and 
duct  exhaust  gasses  to  a  scrubber  to 
remove  phosphorus  pentoxide.  FMC 
conmiitted  to  achieving  a  95%  control 
efficiency  for  PM-10  in  the  RCRA 
Consent  Decree.  In  the  February  1999 
FIP  proposal,  EPA  stated  that  it  believed 
this  system  constituted  RACT  for  this 
source.  64  FR  7332-7333.  During  the 
summer  of  1999,  FMC  built,  operated, 
and  tested  a  pilot  excess  CO  burner 
demonstration  project.  This  project  is 
approximately  1/80  scale  of  the  excess 
CO  burner  FMC  intends  to  build  to 
satisfy  its  obligations  under  the  RCRA 
Consent  Decree.  Based  on  operating  and 
testing  of  the  excess  CO  burner  pilot 
project,  on  November  1,  1999,  FMC 
provided  EPA  with  sxunmary 
information  on  current  emissions, 
problems  with  reference  test  methods, 
PM-10  removal  efficiencies,  and  other 
performance  and  durability  information. 
A  summary  of  the  discussions  with 
FMC  at  the  November  1, 1999,  meeting, 
as  well  as  a  copy  of  the  information 
provided  by  FMC  to  EPA  at  the  meeting, 
is  in  the  docket. 

a.  Emissions  From  the  Existing  Elevated 
Flare  and  Ground  Flare 

The  existing  elevated  flare  and  ground 
flare,  to  which  excess  CO  at  the  FMC 
facility  is  currently  directed,  emit 
combustible  gas  mixtures.  There  is  no 
EPA  approved  test  method  for 
measuring  emissions  from  this  source 
and,  because  of  the  nature  of  the 
emissions,  it  has  not  previously  been 


possible  to  directly  measure  emissions 
from  this  source.  The  difficulty  in 
accurately  measuring  emissions  from 
this  source  has  been  compounded  by 
the  fact  that  emissions  from  this  source 
vary  tremendously  (by  orders  of 
magnitude)  throughout  a  24-hour  period 
and  from  week  to  week  based  on  plant 
operating  conditions.  The  emission 
estimate  of  3109  pounds  per  day  (2281 
from  the  ground  flare  and  828  from  the 
elevated  flare)  contained  in  the  1996 
emission  inventory  that  served  as  a 
basis  for  the  February  1999  FIP  proposal 
was  derived  from  theoretical  chemical 
reaction  calculations  and  assumptions 
of  worst  case  operating  conditions. 
Those  calculations  also  accoimted  for 
the  oxidation  of  phosphorus  to 
phosphorus  pentoxide  (P205)  and 
reported  mass  emissions  as  P205. 

m  its  comments  on  the  February  1999 
FTP  proposal,  FMC  asserted  that 
emissions  bora  the  existing  elevated 
flare  and  ground  flare  are  far  greater 
than  estimated  in  the  1996  emission 
inventory — as  much  as  four  times 
higher.  FMC  did  not  provide  any 
documentation  along  with  its 
comments,  however,  to  justify  its  claim 
that  the  estimate  for  these  sources  in  the 
1996  emission  inventory  was  in  error. 

The  construction  of  the  excess  CO 
burner  pilot  plant  has  allowed  FMC  for 
the  first  time  to  conduct  actual  source 
tests  on  PM-10  emissions  generated 
frtjm  the  excess  CO  at  the  facility.  FMC 
used  the  results  of  their  source  testing 
of  the  inlet  to  the  excess  CO  burner  to 
estimate  emission  from  the  current 
elevated  secondary  condenser  flare  and 
CO  groimd  flare.  This  recent  source 
testing  has  provided  more  accurate 
information  on  the  levels  of  particidate 
emissions  from  this  source  and  shows 
that  previous  emission  estimates 
underestimated  PM-10  emissions  bom 
the  excess  CO  because  of  the  chemical 
composition  of  the  emission  stream. 

Particulate  in  the  excess  CO  exhaust 
gas  consists  primarily  of  oxidized 
phosphorus  compounds,  including 
phosphorus  pentoxide  and  phosphoric 
acid.  Phosphorus  pentoxide  will  rapidly 
hydrolyze  to  phosphoric  acid  in  the 
presence  of  water  vapor.  Phosphoric 
acid  is  a  strong  desiccant  and  its  mass 
continues  to  increase  when  exposed  to 
water  vapor.  FMC  contends  that  this 
phenomenon  was  highlighted  when 
they  tried  to  equilibrate  source  test 
filters  in  the  desiccator  and  weigh  to  a 
constant  weight.  The  mass  of  the  filter 
from  a  reference  test  method  source  test 
continues  to  increase  as  water  is 
absorbed  from  the  atmosphere,  even  in 
the  desiccator  and  it  cannot  be  driven 
off  by  heating  the  filters  to  220  degrees 
Fahrenheit.  This  same  phenomenon 
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occurs  in  exhaust  gas  streams  and  in  the 
atmosphere. 

Emissions  in  the  elevated  flare  and 
ground  flare  while  in  the  stack  are 
mostly  puie  phosphorus.  The 
phosphorus  biuns  inunediately  upon 
contact  with  air  to  form  P205  and 
further  chemical  reactions  continue  to 
occur  in  the  atmosphere  to  form  more 
complex  phosphorus  compounds  These 
compoimds  end  up  on  the  ambient 
sampler  filter  media  and  are  measured 
for  determining  ambient  PM-10  levels. 
The  excess  CO  burner  takes  the  same 
phosphorus  laden  gas  stream,  bums  it  to 
P205,  hydrolyzes  to  phosphoric  acid, 
possibly  undergoes  other  reactions,  and 
emits  a  complex  mixtiue  of  phosphoric 
acid  and  other  compounds.  Essentially 
the  excess  CO  burner  will  contain  the 
chemical  reactions  that  now  occiu  in 
the  atmosphere  and  scrub  them  in  the 
Andersen  filter  system. 

Based  on  the  information  provided  by 
FMC  at  the  November  1,  1999,  meeting, 
it  appears  that  previous  estimates  of 
PM-10  emissions  generated  by  the 
excess  CO  burned  in  the  elevated  flare 
and  groimd  flare  did  not  accoimt  for 
increased  mass  due  to  absorption  of 
water  vapor  in  the  atmosphere  as 
emissions  were  transported  from  FMC 
to  the  monitoring  sites.  FMC  presented 
a  chart  of  phosphorus  and  the  mass 
conversion  factor  after  exposure  to 
water  vapor.  One  pound  of  phosphorus 
can  result  in  particulate  that  is  4.3  times 
greater  in  mass,  or  4.3  poimds.  EPA's 
previous  estimates  of  emissions 
calculated  the  mass  of  P205  emitted 
from  the  elevated  flare  and  ground  flare 
and  did  not  account  for  an  increase  in 
mass  due  to  absorption  of  the  water 
vapor. 

Based  on  the  source  test  data  from  the 
pilot  project  provided  by  FMC,  FMC 
estimates  worst  case  daily  emissions 
from  the  elevated  secondary  condenser 
flare  and  CO  ground  flare  of  10,543 
poimds  per  day.  This  is  more  than  three 
times  as  high  as  the  estimate  of  3109 
pounds  per  day  that  EPA  relied  on  the 
February  1999  FIP  proposal.  Both 
methods  used  the  same  operating 
conditions  for  calculating  24-hour  worst 
case  emissions  (one  calciner  down  and 
two  hours  of  hot  flush  in  a  24  hour 
period).  EPA  believes  these  new  residts 
are  far  superior  to  the  original  emission 
estimates  made  by  EPA  and  presented 
in  the  February  1999  FIP  proposal, 
because  FMC's  revised  estimates 
account  for  some  water  vapor  that  is  in 
the  combustion  air.  It  is  important  to 
emphasize  that  the  revision  of  the 
enussion  estimate  for  this  source  does 
not  reflect  an  increase  in  emissions  from 
this  source  since  1996,  but  instead, 
reflects  a  more  accurate  estimate  of  what 


has  been  and  is  currently  being  emitted 
from  the  elevated  flare  and  groimd  flare. 

b.  Mass  Emission  Limit  and  Control 
Efficiency  Requirements 

We  proposed  a  mass  emission  limit 
for  the  excess  CO  biuner  of  6.5  lbs/hour 
in  the  February  1999  FIP  proposal. 
Dm-ing  the  public  comment  period  on 
the  proposal,  FMC  commented  that  the 
proposed  limit  is  inconsistent  with,  and 
much  more  stringent  than  the 
performance  criteria  FMC  agreed  to 
meet  for  the  excess  CO  burner  in  the 
RCRA  Consent  Decree.  FMC  contended 
that  this  inconsistency  was  due  in  part 
to  the  fact  that  the  emission  limit  was 
derived  using  an  incorrect  baseline 
emission  inventory  which  greatly 
underestimated  current  emissions  from 
the  elevated  flare  and  groimd  flare  that 
the  excess  CO  burner  will  replace.  The 
error  in  the  estimation  of  emissions  was 
compounded,  according  to  FMC's 
comments  on  the  February  1999  FIP 
proposal,  by  applying  an  oversimplified 
mathematical  calculation  and  requiring 
compliance  testing  during  worst  case 
conditions.  The  end  result,  according  to 
FMC,  is  an  emission  limit  that  is 
technologically  infeasible.  In  support  of 
this  position,  FMC  submitted  a  letter 
from  Andersen  2000,  Inc.  (Andersen) 
the  manufacturer  of  the  Andersen 
CHEAF  scrubber,  the  control  equipment 
for  the  excess  CO  burner  under 
consideration  by  FMC.  Andersen's  May 
7,  1999,  letter  to  FMC  stated  that  die 
Andersen  CHEAF  scrubber  caimot 
achieve  the  proposed  emission  limit  of 
6.5  lbs/hour  from  an  emission  source 
with  oxidized  phosphorus  present,  such 
as  the  excess  CO  burner. 

In  commenting  on  the  February  1999 
FEP  proposal,  FMC  also  noted  that  the 
excess  CO  burner  involves  novel 
applications  of  existing  technology  and 
is  still  in  the  research  and  development 
stage.  Because  of  the  difficulty  of 
estimating  current  emissions  from  the 
existing  elevated  secondary  condenser 
flare  and  the  existing  CO  ground  flare 
and  because  of  the  difficulty  of 
forecasting  actual  emissions  from  the 
excess  CO  burner  upon  completion, 
FMC  urged  EPA  in  its  comments  to 
estabUsh  a  control  efficiency 
requirement  rather  than  a  mass  emission 
limit  for  the  excess  CO  burner  or  to 
defer  establishing  any  requirements  for 
the  excess  CO  burner  until  the  source  is 
constructed  and  tested. 

In  the  RCRA  Consent  Decree,  FMC 
committed  to  achieving  a  95%  control 
efficiency  for  PM-10  for  the  excess  CO 
burner.  As  stated  in  the  preamble  to  the 
February  1999  FIP  proposal,  we 
intended  that  the  mass  emission  limit  in 
the  February  1999  FIP  proposal  for  the 


excess  CO  burner  be  consistent  with  the 
performance  measures  agreed  to  by  the 
United  States  and  EPA  in  the  RCRA 
Consent  Decree.  64  FR  at  7332-33. 

Based  on  the  information  provided 
during  the  public  comment  period  and 
in  consultation  with  others  at  Region  10. 
EPA  circulated  a  letter  to  all  those  who 
commented  on  the  February  1999  FIP 
proposal.  The  letter  was  dated  June  8, 
1999,  and  was  addressed  "To  whom  it 
may  concern."  A  copy  of  the  letter  is  in 
the  docket.  In  the  letter,  EPA  stated  that 
based  on  our  preliininary  review  of  the 
public  comments  received  with  respect 
to  two  sources  at  the  FMC  facility.  EPA 
was  considering  changes  to  the  mass 
emission  limits  for  the  calciner 
scrubbers  and  the  excess  CO  burner. 
With  respect  to  the  excess  CO  burner, 
the  letter  stated  that  EPA  was 
considering  establishing  an  emission 
limit  for  the  excess  CO  burner  that 
required  FMC  to  achieve  a  control 
efficiency  of  95%  at  all  times,  consistent 
with  the  RCRA  Consent  Decree.  EPA 
further  stated  that  it  beUeved  it  was 
essential  to  establish  an  upper  limit  on 
emissions  from  the  excess  CO  burner  to 
ensure  that  an  increase  in  production 
does  not  result  in  an  increase  in 
emissions  that  could  interfere  with 
attainment  of  the  PM-10  NAAQS. 
Although  the  letter  from  Andersen 
stated  that  the  excess  CO  burner  could 
not  achieve  an  emission  limit  of  6.5 
pounds  per  hour,  Andersen. did  state 
that  it  would  guarantee  an  emission       ^ 
limit  of  15.81  pounds  per  hour  of  PM- 
10  (including  condensible  PM-10 
emissions)  from  the  excess  CO  burner 
using  Methods  201/201A  and  202,  based 
on  the  design  parameters  provided  by 
FMC.  Based  on  the  Andersen  letter,  the 
June  8,  1999  "To  whom  it  may  concern" 
letter  stated  that  EPA  was  also 
considering  a  requirement  that  the 
emissions  from  the  excess  CO  burner 
also  not  exceed  15.81  pounds  per  hour. 

As  stated  above,  FMC  conducted 
numerous  source  tests  on  the  excess  CO 
bum  pilot  plant  over  the  course  of  the 
summer  of  1999.  Ehiring  the  November 
1, 1999,  meeting,  FMC  presented  a 
summary  of  the  source  test  results  and 
expressed  a  concern  that  the  excess  CO 
burner  would  not  be  able  to  comply 
with  a  mass  emission  limit  of  15.81 
pounds  per  hour  and  might  not  be  able 
to  achieve  a  control  efficiency  of  95%  at 
all  times,  as  outlined  in  the  June  8. 1999 
"To  whom  it  may  concern"  letter  from 
EPA. 

i.  Mass  Emission  Limit 

With  respect  to  the  mass  emission 
limit,  FMC  stated  that  as  a  result  of  the 
recent  source  tests  conducted  on  the 
inlet  to  the  excess  CO  burner,  current 
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ii.  Control  Effidiency  Requirement 
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protocol  has  two  problems.  Most 
significantly,  the  sampling  ports  for  the 
inlet  to  the  scrubber  are  upstream  of  the 
water  quench.  And  secondly,  but  of  less 
significance,  the  combustion  air 
contains  water  vapor  and  the  inlet 
sampling  ports  are  upstream  of  rather 
long  ducting  before  reaching  the 
scrubber,  thus  allowing  residence  time 
for  any  water  vapor  to  react  with  the 
P205  before  being  sampled  at  the  outlet. 
There  appears  to  be  more  than  20  feet 
{perhaps  as  much  as  40  feet)  of  ducting 
before  the  water  quench  and  the  control 
device.  If  the  inlet  to  the  control  device 
had  been  sampled  after  the  water 
quench,  EPA  believes  the  control 
efficiency  would  have  achieved  95%. 
The  true  performance  of  the  control 
device  on  the  excess  CO  burner  appeeirs 
to  have  been  significantly 
underestimated  because  of  where  FMC 
measured  the  inlet  to  the  control 
system. 

iii.  Reference  Test  Methods 

The  information  provide  by  FMC  at 
the  November  1,  1999,  meeting  also 
identified  an  apparent  problem  with 
Method  261/2OIA  and  Method  5,  the 
reference  test  methods  proposed  in  the 
February  1999  FIP  proposal  and  the 
Jime  8, 1999  "To  whom  it  may  concern" 
letter  for  the  excess  CO  burner. 
According  to  FMC,  because  of  the 
chemical  composition  of  the  emission 
stream,  conducting  performance  tests 
'  with  these  EPA  reference  test  methods, 
without  modification,  are  um-eliable  and 
overestimate  PM-10  emissions.  FMC 
contends  that  some  modifications  to  the 
proposed  reference  test  methods 
(Methods  201/201 A  and  5)  are  needed 
for  the  excess  CO  burner.  As  discussed 
above,  particulate  in  the  excess  CO 
exhaust  gas  consists  primarily  of 
oxidized  phosphorus  compounds, 
including  phosphorus  pentoxide  and 
phosphoric  acid.  Phosphorus  pentoxide 
will  rapidly  hydrolyze  to  phosphoric 
acid  in  the  presence  of  water  vapor. 
Phosphoric  acid  is  a  strong  desiccant 
and  its  mass  continues  to  increase  when 
exposed  to  water  vapor. 

Reference  Method  5  and  Method  201/ 
201A  provide  filter  handling  procedures 
after  sample  collection.  See  40  CFR  Part 
60,  Appendix  A,  Method  5  ,  section  4.3, 
and  40  CFR  Part  51,  Appendix  M, 
Method  201,  section  4.2.1.  This 
procedure  requires  storing  filters  in  an 
enclosure  with  silica  gel  desiccant 
(desiccator),  conditioning  of  filters  for 
24  hours  before  weighing,  and  weighing 
to  a  constant  weight.  It  provides  an 
alternative  procedure  that  calls  for 
heating  the  filter  to  220  degrees 
Fahrenheit  for  two  to  three  hours, 
cooling  in  the  desiccator,  and  weighing 


imtil  the  weight  stabilizes  with  no  less 
than  six  hours  between  weighings.  The 
particulate  catch  from  the  excess  CO 
burner  is  primarily  phosphorus 
pentoxide,  which  appears  to  be  a  strong 
desiccant  and  renders  the  silica  gel 
ineffective  in  preserving  the  filter  catch 
from  water  vapor  contamination.  Filter 
weight  continues  to  grow  in  this 
envirotmient.  Heating  filters  to  220 
degrees  Fahrenheit  and  cooling  in  the 
desiccator  likewise  allows  filter  mass  to 
increase  and  a  constant  weight  cannot 
be  achieved.  It  appears  that  filters, 
immediately  after  sampling,  should  be 
transported,  stored  and  weighed  in  a 
water  vapor  free  environment.  In  the 
later  test  runs  conducted  by  FMC,  FMC 
chose  to  use  inert  gas  for  this  purpose. 

These  improvements  in  filter 
handling  and  storage  in  inert  gas 
environments  implemented  by  FMC  in 
response  to  the  initial  problems  with  the 
source  test  methods  would  require  a 
modification  to  the  EPA  reference  test 
methods  proposed  in  the  February  1999 
FIP  proposal.  As  discussed  in  more 
detail  in  section  IV.B.  below,  EPA  is 
including  in  this  supplemental  proposal 
a  provision  that  would  allow  FMC  to 
use  an  alternative  reference  test  method 
or  a  deviation  from  the  reference  test 
method  provided  certain  showings  are 
made  upon  the  written  request  of  FMC 
and  the  written  approval  of  the  Regional 
Administrator.  This  provision  should 
accommodate  FMC's  need  to  modify  the 
proposed  test  method  for  this  source. 

c.  Opacity  Limit 

In  the  February  1999  FIP  proposal,  we 
proposed  an  opacity  limit  of  5%  for  the 
scrubber  on  the  excess  CO  burner.  In 
commenting  on  the  February  1999  FIP 
proposal,  FMC  submitted  a  letter  from 
Andersen  2000.  Inc.,  to  FMC  dated  May 
7, 1999.  In  the  letter,  Andersen  stated 
that  at  the  upper  range  of  the  emissions 
from  this  source,  there  are  trace  visible 
emissions  that  could  exceed  5% 
opacity.  The  letter  further  stated  that  the 
control  equipment  could  not  achieve 
5%  opacity  on  this  source  on  a 
continuous  basis,  but  that  Andersen 
would  guarantee  an  opacity  limit  of 
10%  under  all  operating  conditions. 
EPA  does  not  believe  there  is  a  more 
efficient  control  technology  than  the 
Andersen  scrubber  for  controlling  PM- 
10  emissions  from  the  excess  CO  burner, 
which  is  dominated  by  phosphorus 
pentoxide  a  very  small  particulate  that 
is  difficult  to  control. 

At  the  November  1.  1999  meeting. 
FMC  submitted  a  summary  of  results  of 
opacity  readings  conducted  on  the 
excess  CO  burner  pilot  plant  conducted 
over  the  summer  of  1999.  Opacity  was 
measured  at  the  outlet  of  the  Andersen 
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scrubber  on  the  pilot  plant.  FMC  did  not 
submit  individual  data  sheets  for  each 
observation;  therefore  independent 
analysis  of  the  results  presented  is  not 
possible. 

The  summary  of  results  presented  by 
FMC  demonstrates  that  when  the  burner 
and  scrubber  were  operating  at  "design 
condition,"  normal  opacity  was  zero 
percent.  Some  readings  were  less  than 
or  equal  to  10%  opacity  and  one  reading 
taken  during  a  "heavy"  hot  flush  was 
reported  at  less  than  or  equal  to  20% 
opacity.  In  the  oral  presentation  of  this 
information  by  FMC  at  the  November  1, 
1999  meeting,  the  project  manager  made 
a  statement  that  he  believed  that  the 
completed  full  size  project  might 
actually  perform  better  than  the 
demonstration  project.  It  appears  the 
opacity  readings  were  taken  during  the 
same  dme  frame  that  source  tests  were 
being  conducted.  Unfortunately, 
correlation  of  opacity  with  scrubber 
inlet  loadings  was  not  conducted  to 
provide  information  why  any  elevated 
opacity  readings  were  observed. 

Based  on  the  information  provided  by 
FMC  in  response  to  the  February  1999 
FIP  proposal,  the  information  provided 
to  EPA  by  FMC  at  the  November  1, 1999 
meeting,  and  the  other  information  in 
the  docket,  EPA  believes  that  the  excess 
CO  burner  is  capable  of  meeting  an 
opacity  limit  of  10%  and  that  5%  is  an 
appropriate  opacity  action  level.  Based 
on  the  information  provided  by  FMC  at 
the  November  1.  1999,  meeting,  during 
normal  operation  of  the  pilot  project, 
there  we'-e  no  visible  emissions. 

d.  Flare  on  Excess  CO  Burner 

In  its  comments  on  the  February  1999 
FIP  proposal,  FMC  asked  for 
clarification  that  the  requirements  of 
proposed  40  CFR  52.676(c)(5),  which 
prohibits  the  biuning  of  furnace  gas  in 
the  elevated  secondary  condenser  flare 
and  the  ground  flare,  apply  to  the 
existing  flares  at  the  FMC  facility.  The 
design  of  the  excess  CO  burner  is 
nearing  completion  and  the  new  system 
will  require  an  emergency  flare  to 
prevent  the  possibility  of  explosions. 
We  have  requested  information  on  this 
new  soiu-ce  from  FMC,  but  have  yet  to 
receive  it.  EPA  therefore  proposes  that 
this  new  source  be  addressed  by  the 
new  section  of  this  proposal  pertaining 
to  EPA  notification  of  the  construction 
of  new  sources  of  PM-10  emissions  at 
the  FMC  facility,  as  discussed  in  section 
IV.A.7.b.  below  .  Because  the  excess  CO 
burner  will  not  be  operational  until 
January  1,  2001,  there  should  be 
sufficient  time  to  promulgate  emission 
limits  for  this  source  once  EPA  is 
provided  appropriate  documentation 
from  FMC. 


6.  Opacity  Limits 

In  the  February  1999  FIP  proposal,  we 
proposed  limits  on  visible  emissions 
from  all  sources  except  for  the  calciner 
scrubbers.  The  proposed  opacity  limits 
ranged  from  a  limit  of  no  visible 
emissions  from  certain  piles  and 
processes  to  10%  opacity  on  fugitive 
emissions  not  captiu«d  by  baghouses. 
See  64  FR  at  7325-7326.  EPA  did  not 
rely  on  a  direct  correlation  between 
opacity  levels  and  mass  emissions  in 
supporting  the  opacity  limits  proposed 
in  the  FIP.  Instead,  as  stated  in  the 
proposal,  the  control  strategy  is 
premised  on  ensxu'ing  that,  for  those 
sources  that  we  believe  ciurently 
employ  RACT-level  controls,  emissions 
from  those  sources  remain  at  ciurent 
levels  in  the  emission  inventory.  64  FR 
at  7325.  The  emissions  rates  in  the  1996 
emission  inventory  were  premised  on 
the  fact  that  the  process  and  control 
equipment  that  affect  a  particular  source 
are  properly  operated  and  maintained  at 
all  times.  The  opacity  limits  proposed 
by  EPA  were  therefore  intended  to 
ensure  that  the  process  and  control 
equipment  are  being  properly  operated 
and  maintained  at  all  times. 

In  commenting  on  the  February  1999 
FIP  proposal,  FMC  contended  that  the 
opacity  limits  proposed  in  the  FIP  are 
overly  stringent  and  not  supported  by 
the  record,  although  FMC  did  concede 
that  some  enforceable  limits  on  visible 
emissions  should  be  required  in  the  FIP. 
As  an  alternative  approach,  FMC 
suggested  that  the  FIP  should  establish 
a  facility-wide  opacity  limit  of  20%  and 
then  establish  action  levels  for  each 
soiu-ce  below  20%  that  would  trigger  a 
requirement  for  FMC  to  commence  an 
investigation  and  take  corrective  action. 
A  source  that  exceeded  the  action  level 
would  not,  however,  be  in  violation  of 
the  opacity  limit  under  FMC's  suggested 
approach  so  long  as  emissions  do  not 
exceed  the  20%  opacity  limit. 

EPA  does  not  believe  that  an  opacity 
limit  of  20%  achieves  EPA's  objective  of 
ensuring  that,  for  those  sources  that  we 
believe  cvurentiy  employ  RACT-level 
controls,  emissions  from  those  soiu-ces 
remain  at  current  levels  in  the  emission 
inventory  by  ensuring  that  the  process 
and  conti^ol  equipment  are  being 
properly  operated  and  maintained  at  aU 
times.  Based  on  the  visible  emission 
surveys  of  the  FMC  facility  conducted 
in  December  1995-January  1996, 
October-November  1998,  and  a  recent 
survey  conducted  in  September  1999, 
an  opacity  limit  of  20%  is  far  above 
typical  opacity  levels  for  the  sources  at 
FMC  and  would  be  indicative  of  a 
source  that  was  not  being  properly 
operated  or  maintained.  On  further 


reflection,  however,  EPA  is  proposing 
an  alternative  approach  toward  opacity 
that  EPA  believes  will  be  easier  to 
implement  and  enforce  than  EPA's 
February  1999  FIP  proposal,  and  yet 
will  still  achieve  EPA's  objective  of 
ensuring  that  process  and  control 
equipment  is  being  properly  operated 
and  maintained  at  all  times. 

With  a  few  exceptions,  all  of  the 
opacity  limits  in  the  February  1999  FIP 
proposal  were  10%  or  less.  For  the 
reasons  discussed  in  the  February  1999 
FIP  proposal  and  the  docket 
accompanying  the  proposal.  EPA 
continues  to  believe  that,  with  the  few 
exceptions  discussed  below,  the 
identified  point  and  fugitive  sources 
should  be  able  to  achieve  an  opacity 
limit  of  10%  on  a  continuous  basis  if  the 
process  and  control  equipment  is 
properly  operated  and  maintained.  EPA 
is  therefore  proposing  an  opacity  limit 
of  10%  for  most  sources.  To  ensure  that 
emissions  from  these  sources  are 
minimized  at  all  times,  however,  EPA  is 
also  proposing  an  opacity  action  level 
for  each  source.  For  those  sources  for 
which  EPA  proposed  an  opacity  limit  of 
no  visible  emissions  in  the  February 
1999  FIP  proposal,  such  as  some  piles      < 
and  buildings,  EPA  is  proposing  an 
opacity  action  level  of  "any  visible 
emissions."  If  visible  emissions  are 
observed  from  a  source  with  an  opacity 
action  level  of  "any  visible  emissions," 
FMC  would  be  required  to  take  prompt 
corrective  action  to  minimize  visible 
emissions,  but  would  not  be  in  violation 
of  the  opacity  limit  so  long  as  the 
opacity  level  from  such  a  source  does 
not  exceed  10%.  For  those  sources  with 
a  proposed  numerical  opacity  limit  of  5, 
7,  or  10%  in  the  February  1999  FIP 
proposal,  such  as  baghouses,  scrubbers, 
and  some  piles,  EPA  is  proposing  an 
opacity  action  level  of  5%.  For  these 
sources,  FMC  would  be  required  to  take 
prompt  corrective  action  to  minimize 
visible  emissions  if  opacity  exceeded 
5%,  but  would  not  be  in  violation  of  the 
opacity  limit  so  long  as  opacity  did  not 
exceed  10%. 

One  commenter  commented  that 
properly  operating  baghouses  are 
expected  to  have  no  visible  emissions 
and  that  the  baghouses  at  FMC  should 
therefore  be  subject  to  a  limit  of  no 
visible  emissions.  EPA  agrees  that  a 
properly  operating  baghouse  will 
generally  have  no  visible  emissions. 
Indeed,  FMC  also  noted  in  its  comments 
that  "Typically,  baghouse  stacks  have 
zero  percent  opacity."  However,  most 
baghouse  systems,  including  the 
baghouses  at  FMC  have  a  self-cleaning 
mode  in  which  the  bags  are 
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automatically  cl  eaned  through  a 
pneumatic  pulse  where  the  collected 
dust  falls  into  the  baghouse  hopper  and 
is  conveyed  to  t^e  dust  silo.  During 
these  cleaning  ^isodes,  one  can 
observe  occasiohal  wisps  of  visible 
emissions.  EPA  therefore  believes  that 
an  emission  limtrtation  of  no  visible 
emissions  from  jthe  baghouse  is  not 

current  operations  and 


consistent  with 
procedures. 

In  the  Febru 
EPA  proposed 
for  the  furnace 


1999  FTP  proposal, 
opacity  limit  of  20% 
luilding  imtil  April  1 , 
2002.  the  date  bly  which  additional 
controls  must  be  installed  on  the 
furnace  and  in  ne  furnace  building. 
Alter  further  consideration,  EPA 
believes  that  an  opacity  limit  of  20%. 
with  a  correctivJB  action  level  of  10%,  is 
also  appropriate  for  certain  open  (i.e., 
uncapt\u«d)  fugitive  dust  sources,  such 
as  certain  piles  and  roads.  These  sources 
include  the  nodule  pile  (source  11),  the 
nodule  fines  pi)e  (source  13),  the 
screened  shale  fines  pile  (sovuce  14), 
and  all  roads  (source  22).  For  these 
sources,  EPA  believes  that 
meteorological  Conditions,  such  as  high 
winds  during  d^  conditions,  could 
cause  emission!  in  excess  of  10%  and 
therefore  believes  on  further  reflection 
that  an  opacity  limit  of  20%  is 
appropriate  for 'these  sources.  Under 
this  proposal.  i{  opacity  exceeded  10% 
for  these  sources,  FMC  would  be 
required  to  take  appropriate  additional 
work  practice  treasures,  such  as 
additional  application  of  dust 
suppressants  oi  clean-up  of  spillage  to 
reduce  emissions  to  10%  opacity  or 
below.  Exceedances  of  the  opacity 
action  level  would  not  constitute  a 
violation,  however,  so  long  as  the 
opacity  level  fcs  such  a  source  remains 
below  20%  ana  FMC  takes  prompt 
appropriate  corrective  action. 

EPA  believes  that  having  two  opacity 
limits — 10%  oi  20% — for  all  identified 
sources,  with  lower  corrective  action 
levels  of  "any  yisible  emissions,"  5%  or 
10%  will  makej  it  easier  for  FMC  to 
implement  thejFIP  requirements,  and 
will  also  make  &t  easier  for  regulators 
and  citizens  to  ^monitor  FMC's 
compliance  with  the  FIP.  The 
simplification  i>f  the  opacity  limits  will 
also  result  in  more  streamlined 
procedures  for  (the  weekly  inspection  of 
sources  for  opacity,  as  discussed  in 
section  IV.C.3.|below.  Increasing  the 
opacity  limits  for  some  sources  should 
also  help  to  allpy  FMC's  concerns  that 
short  term  incceases  in  opacity  could 
result  in  violat  lon  of  the  opacity  Umit. 
Including  a  sp  icific  requirement  that 
FMC  initiate  ci  )rrective  action  if  opacity 
exceeds  the  op  acity  action  level  will  at 


the  same  time  ensure  that  emissions  are 
minimized. 

To  implement  this  proposal,  EPA 
proposes  to  Include  a  provision  stating 
that  exceeding  an  opacity  action  level 
shall  require  prompt  corrective  action  to 
minimize  emissions,  as  well  as  a 
definition  of  "opacity  action  level."  EPA 
also  proposes  to  revise  the  operation 
and  maintenance  requirements  to 
specifically  require  the  operation  and 
maintenance  plan  to  specify,  for  each 
source,  corrective  measures  to  be  taken 
when  the  source  exceeds  the  opacity 
action  level. 

7.  Soim:es  Not  Identified  in  Table  1 

a.  Insignificant  Sources 

The  February  1999  FIP  proposal 
contained  a  prohibition  on  visible 
emissions  from  any  location  at  the  FMC 
facility  at  any  time  except  as  otherwise 
specifically  provided  in  the  rule.  See  64 
FR  at  7347  (proposed  40  CFR  676(c)(1)). 
The  intent  of  this  provision  was  to 
ensure  that  sources  inadvertently 
omitted  from  the  emissions  inventory 
do  not  go  unregulated.  64  FR  at  7325. 
Diuing  the  pubUc  comment  period  on 
the  February  1999  FIP  proposal,  FMC 
expressed  concern  because  there  are 
numerous  small  sources  of  PM-10  at  the 
FMC  facihty,  which  are  not  included  in 
Table  1  to  the  rule,  which  FMC  asserts 
could  not  reasonably  be  expected  to 
have  a  measiu^ble  impact  on  the  PM— 
10  loadings  on  the  Tribal  monitors  but 
could  not  meet  the  requirement  of  no 
visible  emissions.  As  examples,  FMC 
identified  welding  operations,  grinding, 
sand  blasting  and  cleaning  operations, 
housekeeping  activities,  construction 
activities,  street  sweeping  operations, 
maintenance  activities,  pond  piping 
discharges,  small  elemental 
phosphorous  fires  from  spills  or 
releases,  landfill  activities,  and 
laboratory  stack  vents.  FMC  expressed 
concern  because  such  activities  do,  at 
times,  have  intermittent  visible 
emissions  and  would  be  in  violation  of 
the  prohibition  of  no  visible  emissions. 
FMC  proposed  that  these  activities  be 
exempt  from  all  opacity  requirements 
and  that  the  specific  list  of  the 
exempted  insignificant  activities  be 
included  in  FMC's  title  V  permit 
application  and  title  V  permit.  FMC  did 
acknowledge  that  it  would  implement 
reasonable  precautions  to  minimize 
visible  emissions  from  these  activities. 

After  further  consideration.  EPA  is 
proposing  to  exempt  from  the 
prohibition  on  visible  emissions  certain 
identified  soiuces  and  activities  that 
could  not  reasonably  be  expected  to 
have  a  measurable  impact  on  the  PM- 
10  loadings  on  the  Tribal  monitors,  but 


that  could  be  expected  to  have  visible 
emissions  on  an  intermittent  basis.  EPA 
does  not  beUeve,  however,  it  is 
appropriate  to  exempt  these  sources  and 
activities  from  all  limitations  on 
opacity.  Most  state  implementation 
plans  have  a  generally-applicable 
opacity  limit  that  applies  to  all  sources 
of  emissions,  even  soiu'ces  and  activities 
that  would  not  be  expected  to  have  a 
measurable  impact  on  air  quality  in  the    - 
area.  See  WAC  173-400-040(1);  IDAPA 
16.01.01.625.  EPA  is  therefore 
proposing  that  these  smaller  sources 
would  be  exempted  from  the 
prohibition  on  no  visible  emissions,  but 
would  be  subject  to  an  opacity  limit  of 
20%  over  a  six  minute  average,  vdth 
Method  9  as  the  reference  test  method. 

In  determining  the  categories  of 
smaller  sources  of  PM-10  at  the  FMC 
facility  that  have  not  been  included  in 
the  emission  inventory  and  that  would 
not  be  expected  to  have  a  measurable 
impact  on  the  PM-10  loadings  at  the 
Tribal  monitors,  EPA  considered  the  list 
proposed  by  FMC  and  also  categories  of 
sources  that  have  been  determined  by 
states  to  be  "insignificant  emission 
units"  for  purposes  of  the  title  V 
operating  permit  program.  These  are 
categories  of  sources  that  are  subject 
only  to  generally  applicable  emission 
limits  and  that  generally  need  not  be 
described  in  the  tide  V  permit 
application.  Based  on  that  review,  EPA 
proposes  that  the  following  categories  of 
sources  be  exempt  from  the  general 
prohibition  on  visible  emissions  and 
instead  be  subject  to  a  general  opacity 
limitation  of  20%. 

a.  Brazing,  welding,  and  welding 
equipment  and  oxygen-hydrogen  cutting 

torches; 

b.  Plant  upkeep,  including  routine 
housekeeping,  preparation  for  and 
painting  of  structures; 

c.  Grinding,  sandblasting,  and 
cleaning  operations  that  are  not  part  of 
a  routine  operation  or  a  process  at  FMC; 

d.  Cleaning  and  sweeping  of  streets 
and  paved  siufaces; 

e.  Lawn  and  landscaping  activities; 

f.  Repair  and  maintenance  activities; 

g.  Landfill  operations; 

n.  Laboratory  vent  stacks;  and 

i.  Pond  piping  discharges. 

Under  this  supplemental  proposal, 
FMC  would  also  be  required  to  address 
these  sources  in  its  operation  and 
maintenance  plan. 

FMC  also  included  in  its  suggested 
list  of  insignificemt  sources  construction 
activities  and  small  elemental 
phosphorous  fires  (phos  fires)  from 
spills  or  releases.  We  do  not  agree  that 
such  sources  can  be  characterized  as 
insignificant  with  respect  to  their 
potential  emissions  of  PM-10. 
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Construction  activities  can  involve 
considerable  emissions  of  PM-10 
depending  on  the  extent  of  the  activity. 
Likewise,  phos  fires  can  generate 
considerable  emissions  depending  on 
the  amount  of  phosphorus  that  is 
burned.  The  fuming  (burning)  of  the 
FMC  Pond  9E  a  few  years  ago  is  one 
good  example  of  a  elemental 
phosphorus  fire  that  was  of  large  extent 
and  that  continued  for  several  weeks. 
Preventing  spillage  of  elemental 
phosphorus  sbould  be  a  matter  of  good 
housekeeping  and  would  prevent 
phosphorus  fires. 

b.  New  Sources 

A  related  concern  raised  by  FMC  is 
that  the  prohibition  on  visible  emissions 
from  any  source  except  as  specifically 
authorized  in  Table  1  to  proposed  40 
CFR  52.676  presents  two  problems. 
First,  it  effectively  prohibits  the 
construction  of  new  sources  if  the  new 
source  would  have  visible  emissions. 
Second,  to  the  extent  a  source  of  PM- 
10  could  be  constructed  that  would 
have  no  visible  emissions,  there  would 
be  no  additional  requirements  on  that 
source.  To  address  this  issue,  FMC 
suggested  in  its  comments  on  the 
February  1999  FIP  proposal  that  the  FIP 
include  a  provision  requiring  FMC  to 
notify  EPA  if  it  plans  to  construct  a  new 
source  or  modify  an  existing  source  in 
a  manner  that  would  increase  emissions 
of  PM-10.  FMC  suggested  that  this 
notice  be  provided  10  days  prior  to 
construction  or  modification. 

EPA,  in  a  rulemaking  process  separate 
from  this  FIP  for  FMC,  is  developing  a 
rule  that  would  apply  to  the 
construction  or  modification  of  new 
minor  sources  in  Indian  Country  and 
extending  to  Indian  Reservations  the 
permitting  requirements  of  sections 
172(b)(6)  and  173  of  the  Clean  Air  Act 
and  40  CFR  51.165  for  major  stationary 
sources  and  also  major  modifications  in 
nonattainment  areas  (referred  to  as  "Part 
D  NSR").  The  Shoshone-Bannock  Tribes 
also  have  the  authority  to  seek  EPA 
approval  of  a  program  for  reviewing  the 
construction  and  modification  of  new 
sources  under  the  Tribal  Authority  Rule, 
40  CFR  Part  49.  Until  such  a  time  as 
EPA  or  the  Tribes,  with  EPA  g^pproval. 
adopt  a  new  source  review  program  for 
minor  sources  and  major  soiuces  and 
modifications  in  nonattainment  areas, 
we  are  proposing  to  require  that  FMC 
notify  EPA  prior  to  beginning 
construction  of  euiy  new  source  of  PM- 
10  or  modification  of  an  existing  source 
that  results  in  an  increase  of  PM-10 
emissions.  "Begin  actual  construction," 
"construction,"  and  "modification"  are 
based  on  the  definitions  in  the 
regulations  for  state  Part  D  NSR 


programs,  40  CFR  51.165(a){l)(v),  (xv), 
and  (xviii)  and  the  New  Source 
Performance  Standards,  40  CFR  60.2 
and  40  CFR  60.14.  The  notice  of 
construction  or  modification  would  be 
required  to  include  a  description  of  the 
source,  an  estimate  of  potential  PM-10 
emissions  fi'om  the  soiu'ce,  and  an 
evaluation  of  any  control  technology 
considered  by  FMC.  EPA  would  intend 
to  promulgate  emission  limitations  for 
the  source,  as  necessary  and 
appropriate,  in  another  rulemaking.  In 
order  to  provide  EPA  time  to  evaluate 
the  new  source,  EPA  proposes  that  FMC 
must  notify  EPA  at  least  90  days  prior 
to  the  construction  or  modification  of 
such  a  soiut:e.  After  90  days,  FMC 
would  be  authorized  to  construct  the 
source,  but  the  source  would  be  subject 
to  an  opacity  fimit  of  10%,  unless  EPA 
establishes  alternative  or  additional 
emission  limitations  or  work  practice 
requirements  for  the  soiu-ce.  FMC  would 
also  be  required  to  address  the  new 
source  in  its  operation  and  maintenance 
plan.  The  90  day  period  is  intended  to 
allow  EPA  time  to  consider  if  additional 
requirements  should  be  established  for 
the  source. 

B.  Reference  Test  Methods 

As  discussed  above,  for  many  of  the 
mass  emission  limits  identified  in  Table 
1,  EPA  is  proposing  that  only  Method 
201/201A  be  the  reference  test  method. 
For  these  sources.,  FMC  would  still  be 
required  to  conduct  Method  202 
conciurently  wdth  Method  201/201A  but 
the  results  would  be  for  informational 
purposes  only. 

The  February  1999  FIP  proposal 
required  the  reference  test  for  the 
Medusa  Andersen  stacks  on  the  furnace 
building  (sources  18d,  18e,  18f,  and  18g) 
be  conducted  diuing  slag  tapping.  See 
64  FR  at  7347  (proposed  40  CFR 
676(d)(2)(viii)).  In  its  comments  on  the 
February  1999  FIP  proposal,  FMC  noted 
that  each  furnace  has  two  slag  tap  holes 
and  two  metal  tap  holes  and  that,  during 
normal  operation,  slag  is  tapped  fi-om  a 
given  furnace  one  side  at  a  time  for  20 
minutes  on  each  side  during  any  given 
hour.  A  metal  tap  is  conducted  fi'om  one 
side  of  each  furnace  once  each  shift. 
Because  each  of  the  three  required  test 
runs  lasts  for  at  least  60  minutes,  FMC 
points  out  that  any  given  stack  test  will 
include  a  slag  tap  or  metal  tap,  but  that 
tapping  will  not  be  continuous 
throughout  the  source  test.  FMC 
therefore  requested  that  the  language  be 
revised  to  state  that  the  soiuce  tests  on 
the  furnace  stacks  be  conducted  during 
periods  that  include  slag  tapping  or 
metal  tapping,  but  not  exclusively 
during  tapping.  EPA  is  proposing  to 


revise  the  source  testing  requirements  to 
include  this  language. 

The  February  1999  FIP  proposal 
required  the  performance  test  for  the 
excess  CO  burner  (source  26b)  be 
conducted  during  either  a  mini-fiush  or 
hot-flush.  See  64  FR  at  7347  (proposed 
40  CFR  676(d)(2)(ix)).  In  its  comments 
on  the  February  1999  FIP  proposal,  FMC 
noted  mini-flushes  typically  last  21 
minutes,  with  a  recent  maximum  of  1.5 
hours.  Because  each  of  the  three 
required  test  runs  lasts  for  at  least  60 
minutes,  FMC  points  out  that  a  mini- 
flush  might  have  to  be  extended  if  the 
entire  test  were  to  be  conducted  during 
a  mini-flush.  FMC  also  commented  that 
requiring  sampling  during  a  mini-flush 
or  a  hot-flush  would  greatly 
overestimate  hoiu"ly  emissions  because 
such  events  last  at  most  four  hours  in  a 
given  day  and  the  PM-10  NAAQS 
includes  a  24-hour  standard.  FMC 
therefore  requested  that  the  language  be 
revised  to  provide  that  at  least  one  of 
the  three  test  nms  must  be  conducted 
during  a  mini-flush  or  a  hot-flush. 
Devising  the  appropriate  source 
testing  conditions  for  the  excess  CO 
burner  is  difficult  because  this  source  is 
subject  to  intermitten*rocesses  that 
can  significantly  increase  emissions  for 
short  periods  of  time.  EPA  agrees  that 
requiring  source  testing  to  be  conducted 
only  imder  these  conditions  would 
overestimate  emissions  on  a  24-hour 
basis.  After  further  consideration  of  this 
issue,  EPA  believes  it  is  appropriate  to 
require  that  only  one  of  the  source  test 
runs  be  conducted  diuing  a  mini-flush 
or  a  hot-flush  but  that  the  mini -flush  or 
hot  flush  last  for  at  least  thirty  minutes 
of  the  one  hour  run.  EPA  arrived  at  this 
number  by  assuming  that  maximum  24- 
hoiu  emissions  would  occiu'  on  a  day  on 
which  a  hot  flush  lasted  for 
approximately  four  hours,  or  one-sixth 
of  the  day.  One  half  hoiu'  equates  to  one 
sixth  of  three  one  hour  source  tests. 
The  February  1999  FIP  proposal 
provided  for  some  minor  adjustments  to 
reference  test  methods  with  EPA 
approval,  such  as  using  Method  5  in 
place  of  Method  201  or  201 A  for  a 
particular  point  soiu^e.  See,  e.g.,  64  FR 
at  7347  (proposed  40  CFR  52.676(d)(3)). 
During  its  comments  on  the  February 
1999  FIP  proposal,  FMC  requested  that 
the  FIP  be  revised  to  include  additional 
flexibility  with  respect  to  reference  test 
methods.  Specifically,  FMC  requested 
that  the  FIP  include  a  provision 
specifically  allowing  FMC  to  request 
EPA  to  approve  alternative  test  methods 
or  to  deviate  from  the  prescribed  test 
method.  40  CFR  51.212(c)(2),  which  sets 
forth  the  requirements  for  testing  for 
state  implementation  plans,  authorizes 
the  use  of  alternative  test  methods 
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following  the  re  new  and  approval  of 
EPA.  EPA  believes  it  is  appropriate  to 
provide  FMC  this  same  flexibility  in  this 
FIP  and  has  thei  efore  included  language 
authorizing  the  ise  of  alternative 
methods  approved  by  the  Regional 
Administrator.  I  ;PA  has  used  the 
procedure  for  re  [juesting  alternative  test 
methods  under  [0  CFR  part  63  as  a 
guide  in  determ  ning  appropriate 
procedures  for  rfequesting  an  alternative 
test  method  unc  er  the  FTP.  See  40  CFR 
63.7(f). 

C.  Monitoring,  f  ecordkeeping,  and 
Reporting  Requi  rements 

1 .  Periodic  Soui  ce  Testing 

The  FIP  proposed  that  FMC  be 
required  to  conauct  aimual  source  tests 
on  each  point  s(  lurce,  requiring  the  first 
annual  test  for  €  ach  source  to  be 
conducted  with  n  12  months  of  the 
effective  date  ol  the  FIP  and  that 
subsequent  ann  lal  tests  be  completed 
within  12  mont  is  of  the  most  recent 
previous  test.  Si  (e  64  FR  at  7347 
(proposed  40  CI  "R  52.676{e)(l)(i)).  For 
the  sources  wit]  i  emission  limits  that 
become  effectiv  j  after  the  effective  date 
of  the  FIP,  the  February  1999  FIP 
proposal  propoi  ed  that  the  first  aimual 
test  be  conducti  d  60  days  after  the 
effective  date  o;  the  emission  limit.  In 
FMC's  commen  ts  on  the  February  1999 
FIP  proposal,  F  ^C  requested  that  it  be 
allowed  15  moi  ths  in  which  lo  conduct 
the  first  aimual  tests  cind  that 
subsequent  test ;  be  conducted  thereafter 
within  15  mont  is  of  the  most  recent 
previous  test.  F  ir  sources  with  later 
effective  dates.  FMC  requested  180  days, 
rather  than  60  c  ays,  in  which  to  conduct 
the  initial  sourc  e  test. 

EPA  agrees  tl  at,  for  the  first  annual 
tests,  additiona  time  may  be  needed  to 
complete  the  tests  on  all  sources, 
because  of  the  i  lumber  of  requirements 
that  become  eff  jctive  within  the  first 
year  of  the  effei  tive  date  of  the  FIP.  EPA 
therefore  propcses  to  allow  15  months 
within  which  ti )  conduct  the  first  annual 
source  tests  for  sources  with  limits  that 
become  effecti;  e  within  60  days  of  the 
effective  date  of  the  FIP.  For  the  calciner 
scrubbers,  the  |  fhos  dock  Anderson 
scrubber  and  tl  e  excess  CO  burner,  EPA 
believes  some  <  idditional  time  is 
necessary  for  c  )nducting  the  first 
annual  test,  bu  does  not  believe  the  180 
days  recommei  ided  by  FMC  is 
appropriate.  Fc  r  these  sources,  EPA  is 
proposing  that  the  first  annual  test  be 
required  withii  i  90  days  after  the 
effective  date  c  f  the  emission  limit  for 
these  sources.  iPA  continues  to  believe 
that  subsequer  t  annual  tests  should  be 
conducted  wit  lin  12  months  of  the 
previous  test,  tut  proposes  to  include  a 


provision  allowing  FMC  to  request  an 
extension  of  up  to  90  days  for  any 
source  test  for  good  cause.  The 
extension  request  must  be  submitted  to 
EPA  at  least  30  days  before  the  source 
test  is  otherwise  required  to  be 
conducted  under  the  rules.  EPA  also 
proposes  to  include  a  provision 
allowing  source  tests  to  be  conducted 
for  a  particular  source  every  other  year, 
instead  of  every  year  if,  after  two 
consecutive  years,  the  emissions  from 
that  source  are  less  than  80%  of  the 
emission  limit.  The  frequency  of  source 
testing  for  a  particular  soiuce  would 
revert  to  every  year  if  the  emissions  are 
at  any  time  foimd  to  be  greater  than  or 
equal  to  80%  of  the  applicable  emission 
limit.  Such  "tiered"  monitoring 
provisions  have  been  used  with 
increasing  frequency  in  rules  and  title  V 
permits,  and  EPA  believes  it  is 
appropriate  to  provide  FMC  with 
similar  flexibility.  Finally.  EPA 
proposes  to  include  a  provision 
relieving  FMC  from  the  requirement  to 
submit  a  proposed  test  plan  if  the  plan 
is  unchanged  from  the  plan  submitted  to 
EPA  in  connection  with  the 
immediately  preceding  source  test. 

2.  Pressure  Relief  Vents 

In  the  February  1999  FIP  proposal. 
EPA  proposed  that  the  pressure  relief 
vents  be  subject  to  an  opacity  limit  of 
no  visible  emissions  except  during  a 
"pressure  release."  See  64  FR  at  7355 
(proposed  Table  1  to  40  CFR  52.676 
(source  24)).  We  also  proposed  to 
require  FMC  to  install  monitoring 
devices  to  continuously  measure  and 
continuously  record  the  temperature  of 
the  gases  in  the  pressure  relief  vent 
downstream  of  the  pressure  relief  valve. 
A  "pressure  release"  was  defined  as  an 
excursion  of  the  temperature  above  the 
approved  temperature  range.  EPA  also 
proposed  to  require  that  the  release 
point  on  each  pressure  relief  vent  be 
maintained  at  18  inches  of  water.  After 
the  occurrence  of  each  pressure  release, 
we  proposed  to  require  that  FMC 
inspect  the  valve  to  ensure  it  was 
properly  sealed,  to  inspect  the  water 
level,  and  to  then  conduct  a  visible 
emissions  observation  to  ensure  there 
were  no  visible  emissions.  See  64  FR  at 
7348-7349  (proposed  40  CFR 
52.676(e)(6)). 

During  the  public  comment  period  on 
the  February  1999  FIP  proposal.  FMC 
commented  that  a  limit  of  no  visible 
emissions,  except  during  a  pressiu'e 
release,  is  not  attainable  because  there 
are  minor  phosphorus  pentoxide 
emissions  that  can  occur  even  when  the 
pressure  relief  vents  Eire  not  releasing 
and  the  valves  are  properly  operated 
and  maintained.  FMC  also  noted  that  it 


had  recently  installed  new  pressure 
relief  valves  with  a  new  design, 
including  devices  that  monitor  not  only 
temperature,  but  also  water  level  and 
pressure.  FMC  stated  that  it  was 
currently  monitoring  temperature,  water 
level,  and  pressure  and  was  evaluating 
the  data  to  determine  the  most  reliable 
operating  parameters.  Because  of  the 
new  monitoring  devices.  FMC 
commented  that  the  requirement  to 
conduct  a  visible  emissions  observation 
following  each  pressure  release  was  not 
necessary  to  ensure  proper  operation. 

In  light  of  the  new  pressure  relief 
valves  and  related  monitoring  devices 
installed  by  FMC.  we  believe  revisions 
to  the  proposed  requirements  for  the 
pressure  relief  vents  are  appropriate.  We 
first  propose  to  require  that  FMC  install, 
calibrate,  maintain,  and  operate  devices 
to  continuously  measure  and 
continuously  record  the  pressure  and 
water  level,  in  addition  to  temperature. 
Similarly,  we  now  propose  that  a 
"pressure  release"  be  defined  in  terms 
of  an  excursion  outside  of  the  approved 
parameter  ranges  for  pressure  and  water 
level,  in  addition  to  temperature.  EPA 
also  proposes  that,  in  light  of  the 
additional  monitoring  devices  and  the 
new  valves.  FMC  not  be  required  to 
conduct  a  visible  emissions  observation 
following  each  pressure  release,  but 
instead  be  required  to  only  inspect  the 
valve  to  ensure  it  is  properly  sealed  and 
verify  that  all  operating  parameters  are 
within  their  approved  range. 

3.  Weekly  Visible  Emission 
Observations 

The  February  1999  FIP  proposal 
proposed  to  require  that  FTvlC  conduct 
weekly  visible  emission  observations  of 
all  sources  subject  to  opacity  limits  once 
each  week  during  a  regularly  scheduled 
time.  64  FR  at  7349-7350  (proposed  40 
CFR  52.676(e)(8)  and  (9)).  During  the 
public  comment  period.  FMC  objected 
to  the  requirement  that  the  observations 
occur  at  "a  regularly  scheduled  time." 
stating  that  random  checks  once  each 
week  would  be  more  indicative  of  actual 
operation  and  would  give  FMC  more 
flexibility  for  scheduling.  After  further 
consideration,  we  believe  that,  because 
of  the  number  of  sources  FMC  is 
required  to  observe  for  visible  emissions 
each  week,  requiring  the  observations  to 
be  conducted  at  a  regularly  scheduled 
time  is  too  burdensome  for  FMC.  We 
therefore  now  propose  to  delete  the 
requirement  that  the  weekly 
observations  be  conducted  at  a 
"regularly  scheduled  time." 

EPA  has  also  revised  the  proposed 
procedure  for  the  weekly  inspections  to 
reflect  the  changes  to  the  opacity  limits 
and  the  addition  of  opacity  action 
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levels.  Under  ihis  proposal,  FMC  would 
be  required  to  conduct  a  visual 
observation  of  each  source  each  week 
for  the  presence  of  visible  emissions.  If 
visible  emissions  are  detected  during 
the  observation  period,  FMC  would  be 
required  to  conduct  prompt  corrective 
action  to  minimize  emissions.  The 
corrective  action  would  include,  but 
would  not  be  limited  to,  the  corrective 
action  identified  in  the  operation  and 
maintenance  plan  for  the  soince.  After 
completing  the  corrective  action,  FMC 
would  be  required  to  conduct  another 
reading  of  the  source  using  the  reference 
test  method  identified  for  the  applicable 
opacity  action  level.  Additional 
corrective  action  would  be  required  if 
emissions  exceeded  the  opacity  action 
level.  In  lieu  of  this  procedm^,  FMC 
«  coidd  instead  conduct  the  initial  weekly 
reading  using  the  reference  test  method 
identified  for  the  applicable  opacity 
action  level,  in  which  case  corrective 
action  would  be  required  only  if  opacity 
exceeded  the  opacity  action  level. 

4.  Moisture  Content  Requirement 

In  the  February  1999  FIP  proposal, 
EPA  proposed  to  require  that  FMC 
maintain  the  moisture  content  of  the 
main  shale  pile  (soiuce  2)  and  the 
emergency/contingency  raw  ore  shale 
,   pile  (som-ce  3)  at  11%  and  that  FMC 
monitor  for  this  requirement  once  each 
week  by  taking  a  representative  sample. 
See  64  FR  at  7350  and  7353  (proposed 
Table  1  to  40  CFR  52.676  (sources  2  and 
3)  and  proposed  40  CFR  52.676(e)(10)). 
During  the  public  comment  period  on 
the  February  1999  FIP  proposal,  FMC 
commented  that  the  control  of  the  shale 
moistxu-e  content  is  not  currently 
possible  or  practicable  because  it  is 
affected  by  the  moisture  content  of  the 
shale  as  it  is  extracted  from  the  earth 
and  by  meteorological  conditions.  FMC 
further  stated  that  application  of  water 
to  the  shale  to  meet  the  1 1  %  moisture 
content  requirement  would  reduce  the 
effectiveness  of  the  application  of  the 
latex  to  the  piles,  which  is  also  required 
as  a  control  and  work  practice  measure. 
After  further  consideration  of  the 
technical  information  provided  by  FMC, 
we  believe  it  is  appropriate  to  delete  the 
requirement  that  FMC  maintain  the 
moisture  content  of  the  shale  at  11%  as 
well  as  the  related  monitoring 
requirements.  The  requirement  to  apply 
latex  to  these  sources,  along  with  the 
additional  work  practice  requirements 
that  will  be  contained  in  the  operation 
and  maintenance  plan,  should 
adequately  ensure  that  PM-10 
emissions  from  the  main  shale  pile  and 
the  emergency/contingency  raw  ore 
shale  pile  are  minimized. 


5.  Future  Revisions  to  Monitoring, 
Recordkeeping,  and  Reporting 
Requirements 

In  its  comments  on  the  February  1999 
FIP  proposal,  FMC  expressed  concern 
that  including  extensive  monitoring, 
recordkeeping,  and  reporting 
requirements  in  the  Fff  would 
unnecessarily  complicate  the  process  of 
making  appropriate  revisions  and 
modifications  to  these  requirements  in 
the  future.  To  make  any  such  changes, 
FMC  continued,  both  the  FIP  and  FMC's 
title  V  permit  would  need  to  be  revised. 
For  many  other  sources,  FMC 
commented,  monitoring,  recordkeeping, 
and  reporting  requirements  are  not 
included  as  part  of  the  applicable       * 
emission  Umits  and  work  practice 
requirements  but  are  instead  established 
only  in  the  title  V  permit.  FMC 
continued  that  including  the 
monitoring,  recordkeeping,  and 
reporting  requirements  in  the  FIP  gives 
FMC  less  flexibility  than  provided  to 
facilities  that  can  change  monitoring, 
recordkeeping,  and  reporting 
requirements  by  simply  revising  the 
facility's  title  V  permit. 

Monitoring,  recordkeeping,  and 
reporting  may  be  established  in  title  V 
permits  imder  the  authority  of  the 
periodic  monitoring  rule  at  40  CFR 
70.6(a)(3)(i)(B)  and  40  CFR 
70.6(a)(3)(i)(B).  Such  periodic 
monitoring  is  a  necessary  addition  to 
title  V  permits  where  an  existing 
applicable  requirements 's  monitoring, 
recordkeeping,  and  reporting  fail  to 
assure  compliance  with  those 
requirements,  by  failing  to  provide 
monitoring,  recordkeeping,  and 
reporting  sufficient  to  yield  reliable  data 
fi-om  the  relevant  time  period  that  are 
representative  of  the  facility's  _, 
compliance.  Newly  created  applicable 
requirements,  however,  should  establish 
adequate  monitoring,  recordkeeping, 
and  reporting  that  will  assure 
compliance  with  emission  limits  and 
work  practice  requirements. 

In  this  regard,  EPA  notes  that  New 
Source  Performance  Standards  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  promulgated 
by  EPA  since  1990  have  included 
extensive  monitoring,  recordkeeping, 
and  reporting  requirements  that  also 
serve  as  enhanced  monitoring  under  the 
Clean  Air  Act  and  are  presiuned  to  be 
sufficient  for  title  V  periodic 
monitoring.  See  generally  62  FR  54900, 
54918  (Oct.  22,  1997);  40'  CFR 
64.2(b)(l)(i)  (1998).  EPA  expects  that 
other  new  applicable  requirements, 
such  as  SIP  requirements  or  SIP 
preconstruction  permit  conditions, 
should  also  establish  adequate 


monitoring,  recordkeeping,  and 
reporting  upon  the  creation  of  the 
applicable  requirement. 

EiPA  does  not  believe  it  is  appropriate 
to  establish  new  applicable 
requirements — in  the  form  of  FIP 
requirements,  here — that  are  piuposely 
lacking  and  deficient  with  respect  to 
compliance-assuring  monitoring, 
recordkeeping,  and  reporting,  with  the 
express  aim  of  correcting  such 
deficiencies  through  the  title  V  permit 
process.  EPA  continues  to  believe  that  it 
is  appropriate  to  establish  monitoring, 
recordkeeping,  and  reporting 
requirements  in  this  soiut:e-specific  FIP 
rule. 

Nonetheless,  EPA  recognizes  that 
revisions  to  the  proposed  monitoring, 
recordkeeping,  and  reporting 
requirements  may  prove  to  be  necessary 
once  the  FIP  is  in  place  and  over  time. 
Several  of  the  sources  and  processes  at 
the  FMC  facility  are  unique  to  the 
elemental  phosphorous  industry  (which 
consists  of  FMC  and  one  other  source) 
and  FMC  will  be  required  to  install  new 
process  and  control  equipment  in 
response  to  the  FIP.  EPA  believes  it  can 
establish  monitoring,  recordkeeping, 
and  reporting  requirements  in  the  FIP 
proposal  and  at  the  same  time, 
accommodate  FMCs  request  to 
streamline  the  procedures  for  revising 
the  monitoring,  recordkeeping,  and 
reporting  requirements  in  the  FIP  and 
the  public's  right  to  notice  and  an 
opportunity  to  comment  on  any  changes 
to  the  FIP  requirements. 

In  providing  guidance  to  states  on  the 
implementation  of  the  title  V  operating 
permits  program,  EPA  provided 
guidance  on  how  states  could  revise 
their  state  implementation  plans  to 
provide  for  the  establishment  of  equally 
stringent  alternative  requirements  in 
title  V  permits.  See  White  Paper  Number 
2  for  Improved  Implementation  of  The 
Part  70  Operating  Permits  Program, 
Attachment  B  (March  5,  1996)  (White 
Paper  2).  Consistent  with  that  guidance, 
EPA  proposes  to  include  in  the  FIP  a 
provision  authorizing  revisions  to  the 
requirements  of  40  CFR 
52.676(e)[monitoring],  (f) 
[recordkeeping],  and  (g) (reporting)  to  be 
accomplished  through  issuance, 
renewal,  or  significant  permit 
modification  of  a  title  V  operating 
permit  to  the  FMC  facility,  provided 
that  certain  substantive  and  procedural 
requirements  are  met. 

First,  any  alternative  monitoring, 
recordkeeping,  or  reporting 
requirements  that  revise  pre-existing  FIP 
requirements  must  be  sufficient  to  yield 
reliable  data  from  the  relevant  time . 
period  that  are  representative  of  the 
source's  compliance  with  the 
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requirements  of  40  CFR  52.676(c) 
[emission  limits  i  nd  work  practice 
requirements]  ani  I  must  provide  no  less 
compliance  assuilance  than  the  pre- 
existing requirernents  of  40  CFR 
52.676(e),  (f).  or  (g)  that  the  alternative 
requirements  woald  replace.  Second, 
FMC's  permit  application  must  include 
the  proposed  alternative  monitoring, 
recordkeeping,  oBreporting terms, 
identify  the  specific  provisions  of  40 
CFR  52.676(e).  {n[  or  (g)  being  revised, 
and  include  the  slipporting 
documentation  tq  establish  that  the 
alternative  terms  meet  the  substantive 
criteria  for  alternative  monitoring, 
recordkeeping,  aijd  reporting  terms. 
These  documents  all  become  part  of  the 
administrative  record  for  EPA's 
approval  of  the  aftemative 
requirements.  Th|rd,  the  draft  and  final 
ermit  or  permit 
d  identify  the  specific 
FR  52.676(e),  (f),  or  (g) 

in  the  event  a 
52.676(e).  (f).  or  (g) 

ugh  a  permit 
!C's  title  V  operating 
ent  the  alternative 
s  are  later  revised,  the 
permit  modificatibn  must  be 
accomplished  using  the  significant 
permit  modification  or  revision 
procedures  of  the]  part  71  program.  This 
e  each  such  title  V 
effect  a  rulemaking 

There  must 
opportunity  for  public 
review  and  chalU  nge  of  the  title  V 
permit  terms  that  will  substitute  for  the 
pre-existing  requirements  regarding 
whether  they  me«t  the  substantive 
criteria  for  establishing  the  alternative 
monitoring,  recordkeeping,  and 
reporting  requirements.  This  is 
consistent  with  tl  le  White  Paper  2  as 
well  as  the  currei  t  regulations 
governing  revisioas  to  title  V  permits, 
which  require  th^t  any  change  to  a  case- 
by-case  determinttion  of  a  standard  be 
processed  as  a  sij  nificant  modification 
with  full  EPA  an(  public  review.  See  40 
CFR  71.7(e)(l)(i)(  V)(3).  Finally,  the  FIP 
would  specificall  /  state  that,  upon 
issuance  or  renev  al  of  FMC's  title  V 
permit  or  a  modii  ication  thereto  that 
revises  a  requiren  lent  of  40  CFR 
52.676(e),  (fl.  or  ( ;),  the  revision  shall 
remain  in  e^ect  a ;  a  requirement  of  the 
FIP  notwithstand  ng  expiration, 
termination,  or  re  vocation  of  FMC's  title 
V  operating  permit. 

Because  this  FI  ^  is  a  federal 
requirement  pron  lulgated  by  EPA.  EPA 
believes  it  is  appi  opriate  to  allow 
revisions  to  the  n  lonitoring. 
recordkeeping,  ai  d  reporting 
requirements  of  t  le  FIP  to  be 


title  V  operating  | 
modification  woi 
provisions  of  40  I 
being  revised.  Fo^ 
revision  to  40  CF 
is  accomplished 
modification  to 
permit  or  in  the  i 
title  V  permit  ter 


is  essential  beca 
permit  action  is  i 
that  revises  the  F\ 
therefore  be  a  ful 


accomplished  through  FMC's  title  V 
permit  only  where  EPA  is  the  permit 
issuing  authority  imder  40  CFR  part  71. 
If  the  Shoshone-Bannock  Tribes  later 
apply  for  and  receive  approval  of  a  title 
V  operating  permit  program  under  40 
CFR  part  70  and  a  PM-10 
nonattainment  Tribal  Implementation 
Plan  for  FMC  that  corresponds  to  the 
proposed  FIP,  the  Tribal 
Implementation  Plan  could  include  a 
comparable  provision  authorizing 
revisions  to  monitoring,  recordkeeping, 
and  reporting  in  the  Tribal 
Implementation  Plan  to  be  implemented 
through  FMC's  title  V  permit  issued  by 
the  Tribes  under  40  CFR  part  70. 

D.  Definitions 

Several  proposed  changes  to 
definitions  or  newly-proposed 
definitions  have  already  been  discussed 
above.  In  addition.  EPA  is  proposing  the 
following  revisions  to  definitions. 

1.  Excursion 

EPA  proposes  to  revise  this  definition 
to  be  consistent  with  the  definition  of 
"excursion"  in  the  Compliance 
Assurance  Monitoring  (CAM)  rule,  40 
CFR  64.1,  by  adding  the  phrase 
"consistent  with  any  averaging  period 
specified  for  averaging  the  results  of 
monitoring." 

2.  Road 

EPA  proposed  to  define  "road"  to 
include  any  portion  of  the  FMC  facility 
on  which  a  motorized  vehicle  has 
reasonable  access  for  movement  or  for 
which  there  is  visible  evidence  of 
previous  vehicle  access.  See  64  FR  at 
7345  (proposed  40  CFR  52.676(b)). 
During  the  public  comment  period  on 
the  proposal.  FMC  expressed  concern 
that  the  (^finition  was  too  broad  and 
could  include  almost  the  entire  FMC 
facility.  FMC  suggested  an  alternative 
definition  that  included  all  roads  or 
established  vehicle  paths  that  are  in  any 
way  used  or  maintained  for  vehicle 
movement.  EPA  proposes  to  use  FMC's 
suggested  definition  of  "road"  because 
it  appears  to  be  sufficiently  broad  to 
include  all  sources  that  should  be 
considered  roads. 

3.  Slag  Pit  Area 

In  the  February  1999  FIP  proposal, 
EPA  proposed  to  define  the  "slag  pit 
area"  as  the  area  within  100  yards  of  the 
furnace  building  at  the  FMC  facility.  See 
64  FR  at  7345  (proposed  40  CFR 
52.676(b)).  This  is  the  area  to  which  the 
prohibition  on  the  discharge  of  molten 
slag  and  the  digging  of  slag  would  apply 
after  November  1 .  2000.  In  its  comments 
on  the  February  1999  FIP  proposal,  FMC 
asked  that  the  slag  pit  area  be  defined 


with  reference  to  its  current  location, 
which  is  limited  to  the  south  side  of  the 
furnace  building.  EPA  is  proposing  to 
revise  the  definition  of  "slag  pit  area"  as 
the  area  of  the  FMC  facility  immediately 
bordering  the  south  side  of  the  furnace 
building  extending  out  100  yards. 

V.  What  Is  the  Impact  of  This 
Supplemental  Proposal  on  Air  Quality 
in  the  Area? 

A.  Emission  Inventory 

As  discussed  above,  in  commenting 
on  the  February  1999  FIP  proposal,  FMC 
submitted  additional  source  test  results 
for  most  point  sources  at  the  FMC 
facility  in  May  1999  and  submitted 
additional  soiut:e  test  data  and  other 
technical  information  for  the  excess  CO 
burner  in  November  1999.  Although  the 
results  of  these  recent  source  tests  are 
consistent  with  the  emission  estimates 
in  the  1996  base-year  emissions 
inventory  for  some  sources,  for  other 
sources  the  recent  source  test  results 
indicate  that  emissions  are  higher  or 
lower  than  presented  in  the  1996  base- 
year  emission  inventory  relied  on  in  the 
February  1999  FIP  proposal.  After 
reviewing  the  recent  source  test  reports 
submitted  by  FMC,  EPA  is  proposing 
revising  the  1996  base-year  emission 
inventory.  The  additional  FMC  source 
test  data  provides  emissions  in  poimds 
per  hour.  For  these  new  emission 
estimates,  EPA  proposes  to  use  the  new 
hourly  emission  rates  provided  by  FMC 
and  multiply  the  hourly  emissions  rate 
by  24  hoiu's  to  estimate  a  daily 
emissions  rate.  Annual  emissions  for 
each  soiu'ce  are  calculated  by  taking  the 
ratio  of  "daily  emissions  to  annual 
emissions"  in  Table  4  of  the  February 
1999  FIP  proposal  and  applying  that 
ratio  to  the  new  daily  emissions 
estimate  for  the  soiu-ce.  This  approach 
accounts  for  processes  that  do  not 
operate  daily  throughout  the  year. 

The  most  significant  changes  in  the 
emission  inventory  relate  to  the  estimate 
of  current  emissions  from  the  calciners 
and  the  elevated  flare  and  ground  flare. 
As  discussed  in  section  rV.A.2.a.  above, 
FMC  provided  additional  soiu'ce  test 
information  for  the  calctner  scrubbers 
which  includes  condensible  particulate 
as  measured  by  Method  202.  EPA  has 
used  this  additional  information  to 
revise  the  estimate  of  current  emissions 
from  the  calciner  scrubbers  and  believes 
it  more  acciu-ately  reflects  current 
reasonable  worst  case  emissions  from 
the  calciners.  As  discussed  above,  the 
revised  emission  estimate  is  based  on  a 
grain  loading  of  0.043  gr/dscf  and  a  flow 
rate  of  34,200  dscfm.  As  a  result, 
emissions  from  the  calciners  are 
increased  from  1204  poimds  per  day  to 
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2419  pounds  per  day  and  from  100  tons 
per  year  to  200  tons  per  year. 

As  discussed  in  section  IV.A.S.a. 
above,  FMC  also  provided  new  emission 
information  based  on  source  tests 
conducted  over  the  siunmer  of  1999  on 
the  excess  CO  burner  pilot  project.  We 
believe  that  this  new  emission 
information  more  accurately  reflects  the 
mass  emission  rates  from  the  existing 
flares  for  two  reasons.  First,  the  results 
are  based  on  actual  source  tests  instead 
of  theoretical  calculations  of  furnace  gas 
composition  and  phosphorus  removal 
rates  in  the  condensers.  Secondly,  the 
testing  to  a  limited  extent  accounts  for 
the  increase  in  mass  due  to  water  vapor 
in  the  atmosphere.  The  same  operating 
assiunptions  were  used  to  calculate  the 
revised  emission  estimate  for  the 
elevated  and  ground  flare  as  were  used 
in  the  February  1999  FTP  proposal:  foiu 
furnaces  operating,  one  calciner  down 
for  repair  and  therefore  not  available  for 


consiunption  of  excess  CO  and 
scrubbing  in  the  calciner  scrubber,  and 
two  hours  of  mini-flush.  The  revised 
combined  emissions  from  the  elevated 
secondary  flare  and  CO  groimd  flare  are 
10,543  poimds  per  day  of  PM-10.  This 
estimate  is  based  on  22  hours  at  normal 
operations  (i.e.,  when  no  mini-flush  is 
occurring),  emissions  at  a  grain  loading 
of  1.106  gr/dscf  and  flow  rate  of  44,470 
dscfm  (421.6  pounds  per  hour),  and  two 
hours  of  mini-flush  at  an  elevated 
emission  rate  of  633.9  pounds  per  hour. 
These  emissions  make  the  elevated 
condenser  and  ground  flare  the  largest 
sources  of  PM-10  at  FMC.  This 
conclusion  is  consistent  with  the  Source 
Apportionment  Study,  discussed  in 
section  V.B.  below.  Daily  emissions 
after  control,  assuming  a  95%  reduction 
in  emissions  from  the  excess  CO  burner 
of  506  poimds  per  day  (421.6  x  24  hours 
X  0.05)  and  one  CO  flare  event  when  a 
calciner  goes  down  of  13.4  poimds  per 


event  (FMC  estimate  of  flare  event),  are 
519  pounds  per  day. 

Based  on  the  additional  data  provided 
by  FMC,  EPA  has  also  revised  the 
emission  estimates  for  the  baghouses, 
reducing  baghouse  emissions  from  446 
poiinds  per  day  to  106  pounds  per  day 
and  bom  49  tons  per  year  to  12  tons  per 
year.  Emissions  from  the  four  furnace 
building  Medusa  Andersen  scrubbers 
are  reduced  frt>m  269  pounds  per  day  to 
69  poimds  per  day  and  frt)m  43  tons  per 
year  to  11  tons  per  year.  Emissions  from 
the  calciner  coolers  are  increased  from 
188  pounds  per  day  to  278  pounds  per 
day  and  from  27  tons  per  year  to  39  tons 
per  year. 

Table  I  below  shows  the  difference 
between  the  emissions  inventory 
estimates  in  the  February  1999  FIP 
proposal  and  how  EPA  proposes  to 
revise  the  1996  base-year  emission 
inventory  based  on  the  additional 
source  test  data. 


Table  I.— Revised  FMC  Current  Worst  Case  Daily  and  Annual  PM-10  Emissions  Summary 


Source  name 


Old  (lb/day) 


New  (ItVday) 


Oidton^ 


NewtorVyr 


Point  Sources: 

Ground  Flare  and  Elevated  CO  Rare 

Calciners 

All  Other  Baghouses  „ 

Medusa  Anderson  

Calciner  Coolers  Vents 

Pressure  Relief  Vents 

Cooling  Tower  

Phos  Dock  

Boilers 

Emergency  CO  Rares 


3109 

1204 

446 

269 

188 

99 

-  96 

34 

13 

12 


10543 
2419 

106 
69 

278 
99 
96 
34 
13 
12 


2S9 

100 

49 

43 

27 

1 

18 

6 

2 

0 


903 

200 

12 

11 

39 

1 

18 

« 

2 

0 


Subtotal  Point  Sources 

Process  and  Other  Fugitives: 

Slag  Handing  

All  Roads 

All  Piles _ 

Dry  Fines  Recycle  

Nod  Rnes  Truck  Load 

Nod  Rnes  Pile  


5470 


13669 


505 


1192 


1045 

190 

163 

33 

12 

7 


1045 

190 

163 

33 

12 

7 


165 

25 

23 

6 

2 

1 


165 

25 

23 

6 

2 
1 


Fugitive  Subtotal 
GrarKl  Total  


1450 


1450 


222 


222 


6920 


15119 


727 


1414 


B.  Source  Apportionment  Study 

EPA,  Region  10  sponsored  the  EPA, 
Office  of  Research  and  Development 
(ORD),  National  Exposure  Research 
Laboratory,  to  conduct  a  source 
apportionment  study  of  particulate 
matter  collected  on  the  filters  of  the 
three  Tribal  monitors  (Source 
Apportionment  Study).  The  study 
covered  data  collected  from  October 
1996  through  November  1998,  with 
short  term  intensive  sampling 
conducted  during  the  overall  study  time 
frame.  Significant  additional  sampling, 


monitoring,  and  filter  analysis  were 
conducted  for  the  duration  of  this  study. 
A  complete  report  of  the  study  protocol 
and  results  can  be  found  in  the  docket 
to  this  action.  The  conclusions  from  the 
Source  Apportionment  Study  support 
the  control  strategy  proposed  in  the 
February  1999  FIP  proposal  and  this 
supplemental  proposal  and  show  that 
the  proposed  control  measures  are 
necessary,  yet  adequate,  to  bring  about 
attainment  of  the  particulate  standards. 
Those  findings  include  the  following: 

1.  PM-10  data,  vnnd  data,  and 
dichotomus  sampler  (dichot)  chemistry 


all  indicate  that  the  PM-10  exceedances 
recorded  on  the  Tribal  monitors  are 
local  in  nature  and  point  conclusively  to 
FMC  as  the  source  of  the  exceedances. 
2.  The  PM-10  collected  on  the  filters 
during  exceedances  appears  to  be 
dominated  by  fine  mode  (i.e., 
particluate  matter  of  less  than  2.5 
micrometers  in  diameter)  aerosol  during 
exceedances,  with  a  fine  to  coarse  mass 
ratio  of  approximately  three  to  two. 
However,  both  fine  and  coarse  (i.e., 
particulate  matter  with  diameter  of 
between  2.5  and  10  micrometers)  mode 
contributions  are  needed  to  cause  an 
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exceedance.  PM 
exceedances  is 
evenly  between 
P04)  and  coarse 
silicon  (Si)  rich 
the  PM-10  mass 
attributed  to  anv 


10  mass  during 
lit  approximately 
me  phosphate  (P205  to 
calcium  (Ca)  and 
(lust,  with  22-32%  of 
that  cannot  be 
specific  source. 

phospl  [ate  accounts  for  30  to 
0  mass  during 
Preliminary  wind 
and  scanning 
microsrjDpe  (SCM)  analyses 
likely  sources  of  the 
the  elevated  flare  and 
some  additional 
the  calciner  stacks 
ing  operations.  Mini- 
most  concentrated 
ph  osphorus  but  are 
minor  impact  on  PM- 
lecause  of  their 
short  duration, 
quan  ities  of  water  may  be 
phdsphorus  rich  particles, 
consistf  nt  with  the  recent 

by  FMC  on  the 


arei 


wit  1 
froia 


3.  Fine 
40%  ofthePM- 
exceedances. 
direction  analysi 
electron 

suggest  the  most 
fine  phosphate 
ground  flare 
contribution 
and  furnace  tapf 
flushes  were  the 
source  of  fine 
believed  to  have 
10  exceedances 
infrequency  and 
Significant 
bound  to  the 
which  is 
source  tests  conducted 


excess  CO  burner  pilot  project.  Calciner 
stack  emissions  and  furnace  tapping 
emissions  are  each  estimated  to 
contribute  less  than  9%  of  the  average 
fine  mass  during  exceedances. 

4.  The  coarse  fraction  aerosol  is 
highly  enriched  in  calcium  compared  to 
the  earths  crustal  composition, 
characteristic  of  the  slag  produced  as  a 
byproduct  at  FMC,  and  point  to  slag 
handling  as  the  source  of  the  coarse 
fraction  aerosol.  Calcium  and  silicon 
together  with  their  associated  oxygen 
account  for  about  50%  of  the  coarse 
mass  during  exceedemces. 

This  report  supports  the  conclusion 
that  there  is  no  one  source  at  FMC,  that 
when  controlled,  would  bring  about 
attainment  of  the  PM-10  NAAQS. 
Rather,  controls  on  a  number  of  sources 
are  necessary  to  achieve  the  standards. 
The  sources  emitting  fine-mode 
particles  that  must  be  controlled  to 
attain  the  standard  include  the  elevated 
flare,  the  ground  flare,  the  calciner 
scrubbers,  and  furnace  tapping  fumes. 
The  sources  emitting  coarse-mode 


particles  that  must  be  controlled  to 
attain  the  standard  include  slag 
handling  and  fugitive  dust. 

C.  Recent  Air  Quality  Data 

We  continue  to  receive  additional 
ambient  particulate  matter  air  quality 
data  from  the  continued  operation  of  the 
Tribal  monitors.  12  ^s  indicated  in  Table 
n  below,  the  Tribal  monitors  continued 
to  record  exceedances  of  the  24-hour 
PM-10  standard  during  1998  and  1999 
(with  data  reported  through  the  second 
quarter  of  1999),  demonstrating  the  need 
for  a  comprehensive  control  strategy  for 
FMC. 

Because  the  aimual  PM-10  NAAQS  is 
based  on  a  three  calendar  year  average, 
there  is  still  insufficient  monitoring  data 
from  the  Tribal  monitors  at  this  time  to 
determine  whether  a  violation  of  the 
pre-existing  1987  annual  PM-10 
NAAQS  has  occurred.  The  air  quality 
data,  however,  strongly  suggest  that  the 
Fort  Hall  PM-10  nonattainment  area  is 
also  in  violation  of  the  annual  standard. 


Table  II.— Fort  Hall  PM-10  Monitoring  Data— January  1994  through  June  1999 


Site 


Year 


Numt)er  of 
exceedances 


Expected 
exceedances 


3  year  average 


Primary 


She-Ban 


Background  Site 


1994 
1995 
1996 
1997 
1998 
1999 
1994 
1995 
1996 
1997 
1998 
1999 
1994 
1995 
1996 
1997 
1998 
1999 


No  data 
No  data 

18  

19  

9  

10*  

No  data 
No  data 

9  

12  

5  

1*  

No  data 
No  data 

0  

1   

0  

0  


Assume  0 
Assume  0 

20.96  

20.1   

18.9  

20.86*  

Assume  0 
Assume  0 

11.34  

14  

10.59  

6.92*  

Assume  0 
Assume  0 

0.00  

1.05  

0.00  

0.00  


Assume  0 

Assume  0 

7.0 

13.69 

19.99 

19.95* 

Assume  0 

Assume  0 

3.78 

8.4 

11.98 

10.5* 

Assume  0 

Assume  0 

0.00 

0.35 

0.35* 

0.35* 


Data/calculations  through  June  30,  1999. 


D.  Effectivess  of  he  Control  Strategy 


EPA  believes 
limitations  and 


tiat 


moc  1 


the  emission 
\  ifork  practice 
he  February  1999  FIP 
fied  by  this 
proposal,  will  result  in 
PM-10  NAAQS  as 
practicable, 

revisions  to  the 
emission  inventory  and  the  changes  to 
the  proposed  em  ission  limits  in  this 
supplemental  pr  sposal 


requirements  in 
proposal,  as 
supplemental 
attainment  of  thd 
expeditiously  as 
notwithstanding  the  i 


As  discussed  in  the  February  1999  FIP 
proposal,  measured  cunbient  air  quality 
serves  as  the  basis  for  determining  the 
level  of  control  necessary  to  attain  the 
PM-10  standards.  64  FR  at  7341. 
Attairmient  of  the  pre-existing  24-hour 
standard  requires  that  the  expected 
nimiber  of  exceedances  of  the  NAAQS 
be  less  than  or  .equal  to  one  per  year. 
Attainment  of  the  annual  standard 
requires  that  the  expected  annual  PM- 
10  concentration  be  less  than  or  equal 


to  the  level  of  the  annual  NAAQS.  As 
stated  in  the  February  1999  FIP 
proposal,  in  order  for  the  Fort  Hall  PM- 
10  nonattainment  area  to  attain  the  24- 
hour  standard,  daily  PM-10  emissions 
from  the  FMC  facility  must  be  reduced 
by  approximately  65%.  Annual  PM-10 
emissions  must  be  reduced  by 
approximately  25%.  64  FR  7342. 

Table  III  below  sets  forth  a  revised 
analysis  of  the  effectiveness  of  the 
control  strategy  for  attaining  the  24-hour 


'■'Beginning  April 
of  the  Tribal  monitor  ; 
sampling  to  once  ev 
already  been  establistied 


ey 


998,  the  sampling  frequency 
wa.s  reduced  from  daily 
six  days  because  it  had 
that  the  area  was  in 


violation  of  the  PM-10  standards,  and  because  of 
the  costs  associated  with  daily  sampling  and 
analysis.  Because  of  the  reduction  in  sampling 
frequency,  each  exceedance  recorded  at  the  Tribal 


monitors  is  counted  as  six  exceedances,  in 
accordance  with  40  CFR  part  50,  appendix  K. 
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PM-IO  NAAQS.  Table  IV  below  sets 
forth  the  revised  analysis  of  the 


effectiveness  of  the  control  strategy  for 
attaining  the  annual  PM-10  NAAQS. 


Table  III.— Attainment  Demonstration  24-Hour  PM-10  Standard  FMC  1996  Actual  Worst  Case  PM-10 
Emissions  Summary  Full  Implementation  of  Proposed  Control  Strategy 

_  [Pounds/day] 


Point  Sources: 

Ground  Flare  &  Elevated  CO  Flare 

Calciners 

All  Other  Baghouses  

Medusa  Andersens 

Calciner  Coolers 

Pressure  Relief  Vents 

Cooling  Tower  

Phos  Dock  

Boilers 

Emergency  Flares  

Subtotal  Point  Sources 

Fugitive  Sources: 

Slag  Handling  

All  Roads  

All  Piles 

Dry  Fines  Recycle  Material  

Nodule  Fines  Truck  Loading  

Nodule  Fines  Stockpile 

•    Subtotal  Fugitives 

Grand  total 


10,543 
2,419 

106 
69 

278 
99 
96 
34 
13 
12 


13,669 

2,444 

1,045 

146 

190 

190 

163 

163 

33 

33 

12 

12 

7 

7 

1,450 

551 

15,119 


527 
1,210 

106 
69 

278 
99 
96 
34 
13 
12 


2,995 


Table  IV.— Attainment  Demonstration  Annual  PM-10  Standard  FMC  1996  Actual  Worst  Case  PM-10 
Emissions  Summary  Full  Implementation  of  Proposed  Control  Strategy 

[Tons/year] 


Source  name 


Point  Sources: 

Ground  Flare  &  Elevated  CO  flare 

Calciners 

All  Otfier  Baghouses  

Medusa  Andersens 

Calciner  Coolers  

Pressure  Relief  Vents 

Cooling  Tower  

Phos  Dock  

Boilers 

Emergency  Flares  

Subtotal  Point  Sources 

Fugitive  Sources: 

Slag  Handling  

All  Roads  

All  Piles ... 

Dry  Fines  Recycle  Material  

Nodule  Fines  Truck  Loading  

Nodule  Fines  Stockpile 

Subtotal  Fugitives 

Grand  Total  


PM-10 
emissions 
before  con- 
trol 


903 

200 

12 

11 

39 

1 

18 

6 

2 

0 


1,192 


165 

25 

23 

6 

2 

1 


222 


1,414 


PM-10 

emisskjns 

after  control 


45 

10Q 

12 

11 

39 

1 

18 

6 

2 

0 


234 


23 

25 

23 

6 

2 

1 


80 

314 
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With  the  exce  ption  of  the  excess  CO 
burner,  emissioi  is  "after  control"  for  all 
sources  represei  it  the  allowable 
emission  limitalions  for  those  sources. 
As  discussed  above,  for  the  excess  CO 
burner,  EPA  has  proposed  emission 
limits  of  95%  ccmtrol  efficiency  at  all 
times,  but  not  tc  exceed  24  pounds  per 
hoiu-.  As  discus  led  above  in  section 
IV.A.5.,  EPA  hait  calculated  emissions 
"after  control"  1  ased  on  an  assumption 
of  95%  control  ( ifficiency.  EPA  does  not 
believe  it  is  app  ropriate  to  use  the 
pounds-per-hou  r  emission  limit  to 
estimate  emissi(  ms  from  the  excess  CO 
burner  (after  im  )lementation  of 
controls)  on  a  2'  -hour  or  aimual  basis, 
because  the  hourly  emissions  rate  is  a 
peak  emissions  lesign  rate  that  would 
be  expected  to  c  ccur  for  the  duration  of 
a  mini-flush  or  i  hot  flush,  but  would 
not  be  expected  to  be  maintained  over 
a  24-hour  perioo 

As  discussed  I 
the  emissions  ei 
baghouses,  the 
Andersen),  and  I 
have  been  revis^ 
additional  soi 
FMC.  Because 


}n  section  V.A.  above, 

timates  for  all 

)ur  furnaces  (Medusa 
le  calciner  coolers 

M  based  on  the 
test  data  provided  by 

^e  control  strategy  for 
these  sources  is  designed  to  keep 
emissions  from  hese  somt;es  at  current 
levels,  however,  there  is  no  change  in 
the  emissions  et  timates  for  these 
sources  before  a  nd  after  implementation 
of  the  control  st  ategy. 

Estimated  em  ssions  following  full 
implementation  of  the  control  strategy 
has  been  revisec  for  the  calciner 
scrubbers.  As  discussed  in  section 
IV. A. 2.,  the  Febi  uary  1999  FTP  proposal 
over-estimated  t  le  reduction  in 
emissions  from  ihe  calciner  scrubbers 
following  implementation  of  the 
controls.  EPA  n(  iw  expects  a  50% 
reduction  in  em  ssions  from  the  calciner 
scrubbers. 

EPA  believes  he  control  strategy 
proposed  in  the  February  1999  FIP 
proposal,  as  modified  by  this 
supplemental  pi  oposal,  will  result  in  a 
80%  reduction  ( if  daily  worst-case  PM- 
10  emissions  fro  m  FMC  on  a  facility- 
wide  basis,  a  rec  uction  of  12,124 
pounds  per  day.  The  sources  for  which 
EPA  believes  emissions  reductions  will 
be  necessary  to  i  neet  the  proposed 
emissions  limits  tions — slag  handling,  ' 
the  calciner  sen  bbers,  the  furnace 
building,  the  ph  qs  dock,  and  the 
elevated  secondary  condenser  and 
ground  flares — are  not  seasonal  in 
nature.  Emissioi  is  from  these  sources 
remain  relativel  r  constant  throughout 
the  year.  Thus.  1  !PA  expects  that  the 
emissions  reduc  tions  will  occur 
throughout  the ;  ecU  and  will  produce 
sufficient  reduc  ions  in  annual 
emissions  to  acl  ieve  the  annual 


standard.  EPA  anticipates  a  78% 
reduction  in  annual  PM-10  emissions 
after  full  implementation  of  the  control 
strategy,  a  reduction  of  1100  tons  per 
year.  As  discussed  above,  so  long  as  the 
proposed  control  strategy  achieves 
overall  emission  reductions  from  the 
FMC  facility  of  65%,  we  believe  the 
proposed  control  strategy  should  result 
in  attainment  of  the  pre-existing  24-hour 
and  aimual  PM-10  standards. 

VI.  How  Do  I  Comment  on  This  Action? 

We  are  soliciting  public  comment  on 
all  aspects  of  this  supplemental 
proposal  only.  The  period  of  comment 
has  closed  for  the  February  12,  1999  FIP 
proposal.  Thus,  at  this  time,  we  will 
consider  comments  only  on  those 
portions  of  the  February  12,  1999 
proposal  that  would  be  affected  if  EPA 
were  to  take  action  approving  this 
supplemental  proposal.  Comments  on 
the  February  1999  FTP  proposal  are 
discussed  in  this  supplemental  proposal 
only  to  the  extent  a  particidar  comment 
is  relevant  to  this  supplemental 
proposal.  All  comments  received  on  the 
February  1999  FIP  proposal  and  on  this 
supplemental  proposal  will  be 
addressed  when  EPA  takes  final  action 
on  the  Federal  Implemental  Plan  (FIP). 

To  comment  on  today's  supplemental 
proposal,  you  should  submit  comments 
by  mail  or  in  person  (in  triplicate  if 
possible)  to  the  address  listed  in  the 
front  of  this  notice.  Be  sure  to  identify 
the  appropriate  docket  control  number 
(  i.e..  "ID-24-7004")  in  your 
correspondence.  Your  comments  must 
be  postmarked  by  February  28,  2000  to 
be  considered  in  the  final  action  taken 
by  EPA. 

You  may  also  comment  on  this 
supplemental  proposal  by  attending  the 
public  hearing  if  one  is  held  and 
providing  oral  comments.  If  EPA 
determines  that  a  hearing  should  be 
held,  the  time  and  date  will  be 
aimonnced  in  local  papers.  You  may 
also  call  Steven  Body  at  (206)  553-0782 
to  determine  if  a  hearing  will  be  held 
and  to  obtain  the  time  and  location. 

Vn.  Do  Any  of  the  Regulatory 
Assessment  Requirements  Apply  to 
This  Action? 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  58  FR 
51735  (October  4,  1993),  all  "regulatory 
actions"  that  are  "significant"  are 
subject  to  Office  of  Management  and 
Budget  review  and  the  requirements  of 
the  Executive  Order.  As  discussed  in  the 
February  1999  FIP  proposal,  the 
proposed  FIP,  including  this 
supplemental  proposal,  is  not  a  rule  of 
general  applicability  and  therefore  is  not 


a  "regulatory  action"  under  Executive 
Order  12866.  See  64  FR  at  7342-7343. 

B.  Regulatory  Flexibility  Act  (RFA) 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  section  601  et  seq.,  EPA 
generally  must  prepare  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  EPA  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  Sees. 
603,  604  and  605(b).  As  discussed  in  the 
February  1999  FIP  proposal,  because 
FMC  has  more  than  1,000  employees,  it 
is  not  a  small  entity  under  the  RFA. 
Therefore,  pursuant  to  5  U.S.C.  section 
605(b).  I  certify  that  the  proposed  FIP, 
including  this  supplemental  proposal, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  See  64  FR  at  7343. 

C.  Unfunded  Mandates  Reform  Act 
(UMRA) 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  Pub.  L.  04-4, 
establishes  requirements  for  federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments  and  the  private 
sector.  For  the  reasons  discussed  in  the 
February  1999  FIP  proposal,  the 
proposed  FIP,  including  this 
supplemental  proposal,  does  not  impose 
any  enforceable  duties  or  contain  any 
imfunded  mandate  on  state,  local  or 
tribal  governments,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  UMRA. 
Moreover,  the  proposed  FIP,  including 
this  supplemental  proposal,  is  not  likely 
to  result  in  the  expenditiu^e  of  $100 
million  or  more  by  the  private  sector  in 
any  one  year.  Therefore,  the 
requirements  of  UMRA  do  not  apply. 
See  64  FR  at  7343. 

D.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  OMB  must 
approve  all  "collections  of  information" 
by  EPA.  The  Act  defines  "collection  of 
information"  as  a  requirement  for 
"answers  to  *  *  *  identical  reporting  or 
recordkeeping  requirements  imposed  on 
ten  or  more  persons.*  *  *"  44  U.S.C. 
3502(3)(A).  Because  the  proposed  FIP 
only  applies  to  one  company,  the 
Paperwork  Reduction  Act  does  not 
apply. 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

This  executive  order  applies  to  any 
rule  that:  (1)  Is  determined  to  be 
"economically  significant"  as  that  term 


Federal  Register /Vol.  65,  No.  18 /Thursday,  January  27,  2000  /  Proposed  Rules 


4485 


is  defined  in  E.0. 12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  A  rule  is 
economically  significant  if  it  is  likely  to 
have  an  aimual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  state,  local,  or 
tribal  governments  or  communities.  As 
discussed  in  the  February  1999  FIP 
proposal,  the  costs  to  FMC  of  complying 
with  the  FIP  are  expected  to  be  less  than 
$50  million  dollars.  64  FR  at  7343.  In 
addition,  EPA  does  not  believe  the  FIP 
will  adversely  affect  in  a  material  way 
the  economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities.  Accordingly,  EPA  has 
determined  that  the  FIP  proposal, 
including  this  supplemental  proposal,  is 
not  economically  significant  and  thus 
not  subject  to  Executive  Order  13045. 

F.  Executive  Orders  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federafism 
implications."  "Policies  that  have 
federahsm  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
govenunents,  or  EPA  consults  with  state 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  state  law  unless  EPA  consults 
with  state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regiilation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (OMB),  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 


statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  state  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  state  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  nile  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
fi-om  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

Neither  the  February  1999  FIP 
proposal  nor  this  supplemental  proposal 
will  have  substantial  direct  effects  on 
the  states,  on  the  relationship  between 
the  national  government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent,  as  specified  in 
Executive  Order  13132.  This  rule  only 
prescribes  standards  appropriate  for  one 
facility  on  an  Indian  Reservation,  and 
thus  does  not  directly  affect  any  state. 
Moreover,  it  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibihties  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule.  Nonetheless,  as 
discussed  in  the  February  1999  FTP 
proposal,  EPA  worked  closely  with 
representatives  of  the  Tribes  during  the 
development  of  the  proposed  FIP.  See 
64  FR  at  7312.  EPA  has  continued  to 
work  with  the  Tribes  in  developing  this 
supplemental  proposal. 

G.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compUance 
costs  on  those  communities,  unless  the 
federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting- 
elected  and  other  representatives  of 
Indian  tribal  govenunents  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commxmities."  This 
Executive  Order  is  discussed  in  more 
detail  in  the  February  1999  FIP 
proposal.  See  64  FR  at  7312. 


The  proposed  FIP,  including  this 
supplemental  proposal,  imposes 
obligations  only  on  the  owner  or 
operator  of  FMC,  and  does  not  impose 
substantial  direct  compliance  costs  on 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3{b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule.  As  discussed  in  the  February 
1999  FIP  proposal.  EPA  worked  closely 
with  representatives  of  the  Shoshone- 
Bannock  Tribes  during  the  development 
of  the  FIP  proposal.  See  64  FR  at  7312. 
EPA  has  continued  to  work  with  the 
Tribes  in  developing  this  supplemental 
proposal. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA) 

Section  12(d)  of  NTTAA,  Pub.  L.  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  the 
Office  of  Management  and  Budget, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  standards. 

The  supplemental  proposal  does  not 
propose  any  new  reference  test  methods 
for  the  emissions  limitations  and  work 
practice  requirements  in  the  FIP 
proposal.  Therefore,  EPA  is  relying  on 
the  analysis  of  potentially  applicable 
volimtary  consensus  standards 
contained  in  the  February  1999  FIP 
proposal.  See  64  FR  at  7344. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated:  January  13,  2000. 
Carol  M  Browner, 

Administrator 

40  CFR  part  92  is  proposed  to  be 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
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Subpart  N — Idaho 

2.  Section  52.^76,  which  was 
proposed  to  be  added  to  subpart  N  on 
February  12,  19§9  (64  FR  7308)  is 
proposed  to  be  i  mended  as  follows: 

a.  In  paragrap  i  (b),  by  revising  the 
definitions  of  "Ixcursion,"  "Road,"  and 
"Slag  Pit  Area"  ind  adding  definitions 
of  "Begin  Actua  Construction," 
"Construction,"  "Modification,"  and 
"Opacity  Action  Level"  in  alphabetical 
order; 

b.  In  paragrap  i  (c),  by  revising 
paragraphs  (c)(l  ,  (c](5)(i),  and  (c)(6)  and 
adding  new  par:  graphs  (c)(10)  and 
(c)(ll): 

c.  In  paragrap  i  (d),  by  revising 
paragraphs  (d)(1),  (d)(2)  introductory 
text,  (d)(2)(ii),  (c  )(2)(vii).  (d)(2)(viii), 
(d)(2)(ix),  and  (d  )(5);  redesignating 
paragraph  (d)(6)  as  (d)(7);  and  adding  a 
new  paragraph  (d)(6); 

d.  In  paragrap  i  (e),  by  revising 
paragraphs  (e)(l)(i)  and  (e)(l)(ii);  adding 
a  new  paragraph  (e)(l)(vi);  revising 
paragraphs  (e)(6|  introductory  text, 
(e)(6)(ii),  and  (e){6)(iv):  removing 
paragraph  (e)(6)|v);  revising  paragraph 
(e)(7)  introductory  text;  adding  a  new 
paragraph  (e)(7)l  iii)(I);  revising 
paragraph  (e)(8)  removing  paragraphs 
(e)(9)  and  {e)(10i;  and  redesignating 
paragraphs  (e)(l  1)  through  (e)(13)  as 
paragraphs  (e)(9  through  (e)(ll); 

e.  In  paragrap!  i  (f),  by  revising 
paragraph  (f)(10  ; 

f.  In  paragraph  (h),  by  redesignating 
the  existing  text  as  paragraph  (h)(1)  and 
adding  a  new  paragraph  (h)(2); 

g.  Revising  Ta  lie  1  to  this  section;  and 
h.  Adding  a  n(  fw  Table  2  to  this 

section. 


§52.676    Control 


Strategy:  Fort  Hall  PM-10 


Nonattalnment  Area,  Fort  Hall  Indian 
Reservation,  Idaho. 


(b)  *  *  * 

Begin  Actual 
general,  initiatiojn 
construction  activities 
which  are  of  a 
activities  include 
installation  of  b 
foundations 
pipework,  and 
permanent  stora^i 
respect  to  a  chai  ge 
operating,  this 
site  activities  ot^er 
activities  which 
the  change 


( Construction  means,  in 
of  physical  on-site 
on  a  source 
permanent  nature.  Such 
,  but  are  not  limited  to, 
ilding  supports  and 
of  underground 
cbnstruction  of 
;e  structures.  With 
in  tlie  method  of 
refers  to  those  on- 
than  preparatory 
mark  the  initiation  of 


lay  ing 


Construction  »ieans  any  physical 
change  or  changte  in  the  method  of 
operation  (inclu  iing  fabrication, 
erection,  install;  tion,  demolition,  or 


modification  of  a  source)  which  would 
result  in  a  change  in  actual  emissions. 
*        *        »        »        * 

Excursion  means  a  departure  from  a 
parameter  range  approved  under 
paragraphs  (e)(3)  or  (g)(1)  of  this  section, 
consistent  with  any  averaging  period 
specified  for  averaging  the  results  of 
monitoring. 
***** 

Modification  means  any  physical 
change  in  or  a  change  in  the  method  of 
operation  of,  an  existing  source  which 
increases  the  amoimt  of  particulate 
matter  emitted  by  that  soiuce.  The 
activities  described  in  40  CFR  60.14(e) 
shall  not,  by  themselves,  be  considered 
modifications. 
***** 

Opacity  Action  Level  means  the  level 
of  opacity  of  emissions  from  a  source 
requiring  the  owner  or  operator  of  the 
FMC  facility  to  take  prompt  corrective 
action  to  minimize  emissions,  including 
without  limitation  those  actions 
described  in  the  approved  operation  and 
maintenance  plan. 
***** 

Road  means  access  and  haul  roads, 
driveways  or  established  vehicle  paths, 
permanent  or  temporary,  which  are 
graded,  constructed,  used, 
reconstructed,  improved,  or  maintained 
for  use  in  vehicle  movement  throughout 
the  FMC  facility. 
***** 

Slag  Pit  Area  means  the  area  of  the 
FMC  facility  immediately  bordering  the 
south  side  of  the  furnace  building 
extending  out  100  yards. 

(c)  *  *  * 

(l)(i)  Except  as  otherwise  provided  in 
paragraphs  (c)(l)(ii),  (c)(l)(iii);  and  (c)(2) 
of  this  section,  there  shall  be  no  visible 
emissions  from  any  location  at  the  FMC 
facility  at  any  time,  as  determined  by  a 
visual  observation. 

(ii)  Emissions  from  the  following 
equipment,  activities,  processes,  or 
sources  shall  not  exceed  20%  opacity 
over  a  six  minute  average.  Method  9  is 
the  reference  test  method  for  this 
requirement. 

(A)  Brazing,  welding,  and  welding 
equipment  and  oxygen-hydrogen  cutting 
torches; 

(B)  Plant  upkeep,  including  routine 
housekeeping,  preparation  for  and 
painting  of  structures; 

(C)  Grinding,  sandblasting,  and 
cleaning  operations  that  are  not  part  of 
a  routine  operation  or  a  process  at  the 
FMC  facihty; 

(D)  Cleaning  and  sweeping  of  streets 
and  paved  surfaces; 

(E)  Lawn  and  landscaping  activities; 

(F)  Repair  and  maintenance  activities; 

(G)  Landfill  operations; 


(H)  Laboratory  vent  stacks;  and 

(I)  Pond  piping  discharges. 

(iii)  Except  as  otherwise  provided  in 
paragraph  (c)(l)(ii)  of  this  section, 
emissions  from  equipment,  activities, 
processes,  or  sources  not  identified  in 
Table  1  to  this  section  shall  not  exceed 
10%  opacity  over  a  six  minute  average 
provided  that  FMC  has  complied  wifii 
the  requirements  of  paragraph  (c)(ll)  of 
this  section  and  provided  further  that  a 
more  stringent  opacity  limit  has  not 
been  established  for  the  source  in  this 
section.  Method  9  is  the  reference  test 
method  for  this  requirement. 
***** 

(5)(i)  Beginning  January  1,  2001,  no 
furnace  gas  shall  be  burned  in  the 
existing  elevated  secondary  condenser 
flare  or  the  existing  ground  flare  (soiuce 
26a). 
***** 

(6)  At  all  times,  including  periods  of 
startup,  shutdown,  malfunction,  or 
emergency,  the  owner  or  operator  of  the 
FMC  facility  shall,  to  the  extent 
practicable,  maintain  and  operate  each 
soiu-ce  of  PM-10  at  the  FMC  facility, 
including  without  limitation  those 
sources  identified  in  Coliunn  II  of  Table 
1  to  this  section  and  associated  air 
pollution  control  equipment,  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions.  Determination  of 
whether  acceptable  operating  and 
maintenance  procedures  are  being  used 
will  be  based  on  information  available 
to  the  Regional  Administrator  which 
may  include,  but  is  not  limited  to, 
monitoring  results,  opacity 
observations,  review  of  operating  and 
maintenance  procedures,  and  inspection 
of  the  source. 
***** 

(10)  For  each  source  identified  in 
Column  n  of  Table  2  to  this  section,  the 
owner  or  operator  of  the  FMC  facility 
shall  take  appropriate  actions  to  reduce 
visible  emissions  from  the  source  if 
opacity  exceeds  the  opacity  action  level 
for  that  source  identified  in  Colunm  III 
of  Taible  2.  Such  actions  shall  be 
commenced  as  soon  as  possible  but  not 
to  exceed  24  hoiu-s  after  an  exceedance 
of  the  opacity  action  level  is  first 
identified  and  shall  be  completed  as 
soon  as  possible.  Such  actions  shall 
include,  but  not  be  limited  to  those 
actions  identified  in  the  operation  and 
maintenance  plan  for  the  soiuce. 
Exceedemce  of  an  opacity  action  level 
does  not  constitute  a  violation  of  this 
section,  but  failiu^  to  take  appropriate 
corrective  action  as  identified  in  this 
paragraph  (c)(10)  does  constitute  a 
violation  of  this  section. 
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(11)  The  owner  or  operator  of  the 
FMC  facility  shall  notify  EPA  prior  to 
the  construction  of  a  new  source  of  PM- 
10  at  the  FMC  facility  or  the 
modification  of  an  existing  source  at  the 
FMC  facility  in  a  manner  that  increases 
emissions  of  PM-10  as  follows: 

(i)  Such  notification  shall  be 
submitted  to  EPA  at  least  90  days  prior 
to  commencement  of  the  construction  or 
modification. 

(ii)  Such  notification  shall  include  the 
following  information: 

(A)  A  description  of  the  source  and 
any  modification  thereto; 

(B)  An  estimate  of  potential  PM-10 
emissions  from  source  on  a  24-hour 
basis,  both  with  and  without  any 
proposed  air  pollution  control 
equipment; 

(C)  The  expected  daily  hom-s  of 
operation  of  the  source  or  emission 
release  from  the  source,  including  any 
seasonal  variation;  and 

(D)  A  description  of  any  PM-10 
control  technology  to  be  implemented  at 
the  source  along  with  an  analysis  of 
alternative  control  technologies 
considered  but  rejected. 

(iii)  Any  source  identified  in  this 
section  shall  continue  to  be  subject  to 
the  requirements  of  this  section 
notwithstanding  the  modification  of  the 
soiu-ce. 

(iv)  The  requirement  of  this  paragraph 
(e){ll)  is  in  addition  to  any  other 
requirement  to  obtain  a  permit  pursuant 
to  40  CFR  parts  49  or  52. 

(v)  This  paragraph  (e)(ll)  shall  cease 
to  apply  if  either  of  the  following  events 
occur: 

(A)  EPA  promulgates  a  new  source 
review  program  for  PM-10  that  applies 
to  the  FMC  facility;  or 

(B)  The  Tribes  promulgate  a  new 
source  review  program  for  PM-10  that 
applies  to  the  FMC  facility  and  EPA 
approves  the  Tribes'  program  under  40 
era  part  49. 

(d)  *  *  * 

(1)  For  each  source  identified  in 
Column  II  of  Table  1  to  this  section,  the 
reference  test  method  for  the 
corresponding  emission  limitation  in 
Coliunn  ni  of  Table  1  to  this  section  for 
that  soiuce  is  identified  in  Colunm  IV 
of  Table  1  to  this  section.  For  each 
source  identified  in  Coliunn  II  of  Table 
2  to  this  section,  the  reference  test 
method  for  the  corresponding  opacity 
action  level  in  Colunm  III  of  Table  2  to 
this  section  for  that  source  is  identified 
in  Column  IV  of  Table  2  to  this  section. 

(2)  When  Method  201/201A  or 
Methods  201/201A  and  202  are 
specified  as  the  reference  test  methods, 
the  testing  shall  be  conducted  in 
accordance  with  the  identified  test 


methods  and  the  following  additional 
requirements: 

***** 

(ii)  Method  202  shall  be  run 
concurrently  with  Method  201  or 
Method  201A.  Unless  Method  202  is 
specifically  designated  as  part  of  the 
reference  test  method.  Method  202  shall 
be  performed  on  each  soiut;e  for  ** 

informational  piuposes  only  and  the 
results  fi-om  the  Method  202  test  shall 
not  be  included  in  determining 
compliance  with  the  mass  emission 
limit  for  the  soiuce. 
***** 

(vii)  The  mass  emission  rate  of  PM- 
10  shall  be  determined  as  follows:  (A)(1) 
Where  Method  201/201 A  is  identified  as 
the  reference  test  method,  the  mass 
emission  rate  of  PM-10  shall  be 
determined  by  taking  the  results  of  the 
Method  201/201A  test  and  then 
multiplying  by  the  average  hoiu-ly 
volumetric  flow  rate  for  the  run. 

(2)  Where  Methods  201/201 A  and  202 
are  identified  as  the  reference  test 
methods,  the  mass  emission  rate  of  PM- 
10  shall  be  determined  by  first  adding 
the  PM-10  concentrations  from 
Methods  201/201A  and  202,  and  then 
multiplying  by  the  average  hourly 
volumetric  flow  rate  for  the  run. 

(B)  The  average  of  the  three  required 
runs  shall  be  compared  to  the  emission 
standard  for  piuposes  of  determining 
compUance. 

(viii)  Source  testing  of  the  Medusa 
Andersen  stacks  on  the  furnace  building 
(sources  18d,  18e,  18f,  and  18g)  shall  be 
conducted  during  periods  which 
include  slag  tapping  or  metal  tapping. 

(ix)  At  least  one  of  the  three  runs  from 
a  source  test  of  the  excess  CO  burner 
(source  26b)  shall  be  conducted  during 
either  a  mini-flush  or  hot-flush  that  lasts 
for  at  least  30  minutes. 
***** 

(5)  Where  Method  202  is  identified  as 
part  of  the  reference  test  method  for  a 
particular  source,  Method  202  shall  not 
be  required  for  that  source  provided 
that: 

(i)  The  owner  or  operator  of  the  FMC 
facility  submits  a  vmtten  request  to  the 
Regional  Administrator  which 
demonstrates  that  the  contribution  of 
condensible  particulate  matter  to  total 
PM-10  emissions  is  insignificant  for 
such  source;  and 

(ii)  The  Regional  Administrator 
approves  the  request  in  writing. 

(6)(i)An  alternative  reference  test 
method  or  a  deviation  from  a  reference 
test  method  identified  in  this  section 
may  be  approved  as  follows: 

(A)  The  owner  or  operator  of  the  FMC 
facility  must  submit  a  written  request  to 
the  Regional  Administrator  at  least  60 


days  before  the  performance  test  is 
scheduled  to  begin  which  includes  the 
reasons  why  the  alternative  or  deviation 
is  needed  and  the  rationale  and  data  to 
demonstrate  that  the  alternative  test 
method  or  deviation  from  the  reference 
test  method: 

(1)  Provides  equal  or  improved 
accuracy  and  precision  as  compared  to 
the  specified  reference  test  method;  and 

[2)  Does  not  decrease  the  stringency  of 
the  standard  as  compared  to  the 
specified  reference  test  method. 

(B)  If  requested  by  EPA,  the 
demonstration  referred  to  in  paragraph 
(d)(6)(i)(A)  of  this  section  must  use 
Method  301  in  40  CFR  part  63, 
Appendix  A  to  validate  the  alternative 
test  method  or  deviation. 

(C)  The  Regional  Administrator  must 
approve  the  request  in  writing. 

(ii)  Until  the  Regional  Administrator 
has  given  written  approval  to  use  an 
alternative  test  method  or  to  deviate 
from  the  reference  test  method,  the 
ovkmer  or  operator  of  the  FMC  facility  is 
required  to  use  the  reference  test 
method  when  conducting  a  performance 
test  pursuant  to  paragraph  (e)(1)  of  this 
section. 

(e)  *  *  ' 

(D*  *   * 
***** 

(i)  The  first  annual  test  for  each 
source  shall  be  completed  within  15 
months  of  the  effective  date  of  this 
section,  except  that  the  first  annual  test 
for  the  calciner  scrubbers  (source  9),  the 
phos  dock  Andersen  scrubber  (source 
21a),  and  the  excess  CO  burner  (source 
26b)  shall  be  conducted  within  90  days 
after  the  date  on  which  the  PM-10 
emission  limitations  become  applicable 
to  those  sources.  Subsequent  aimual 
tests  shall  be  completed  within  12 
months  of  the  most  recent  previous  test. 
The  time  period  for  conducting  any 
annual  source  test  may  be  extended  by 
a  period  of  up  to  90  days  provided  that: 

(A)  The  owner  or  operator  of  the  FMC 
facility  submits  a  written  request  to  the 
Regional  Administrator  which 
demonstrates  the  need  for  the  extension; 
and 

(B)  The  Regional  Administrator 
approves  the  request  in  writing. 

(ii)  The  owner  or  operator  of  the  FMC 
facility  shall  provide  the  Regional 
Administrator  a  proposed  test  plan  at 
least  30  days  in  advance  of  each 
scheduled  source  test.  If  the  proposed 
test  plan  is  unchanged  for  the  next 
scheduled  source  test  on  the  source,  the 
owner  or  operator  of  the  FMC  facility 
shall  not  be  required  to  resubmit  a 
source  test  plan.  FMC  shall  submit  a 
new  source  test  plan  to  EPA  in 
accordance  with  this  paragraph  (d)(l)(ii) 
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if  the  proposed 
different  than 
preceding  sourci  ( 
submitted  to 


t  est  plan  will  be 
inunediately 
test  plan  that  had  been 


ths 


EPA 


(vi)  If,  after  co  iducting  annual  source 
tests  for  a  particular  source  for  two 
consecutive  yeais,  the  emissions  from 
that  source  are  Idss  than  80%  of  the 
applicable  emisi  ion  limit,  then  the 
frequency  of  sou  rce  testing  for  that 
source  may  be  n  duced  to  every  other 
year.  The  freque  icy  of  source  testing 
shall  revert  to  ai  nual  if  the  emissions 
from  any  source  test  on  the  source  are 
greater  than  or  e  \ual  to  80%  of  the 
applicable  emis!  ion  limit. 
•        *        •        •        * 

(6)  For  each  ol  the  pressiu^  relief 
vents  on  the  furnaces  (source  24),  FMC 
shall  install,  cali  brate,  maintain,  and 
operate  in  accon  lance  with  the 
manufacturer's  specifications,  devices  to 
continuously  measure  and  continuously 
record  the  temp^ratiu-e  and  pressure  of 
gases  in  the  relic  f  vent  downstream  of 
the  pressure  reli  jf  valve  and  the  water 
level  of  the  presi  ure  relief  valve. 


release"  is  defined  as 
he  temperature, 
or  wati  >r  level  outside  of  the 
appr  3ved  in  accordance 
g)(l}  of  this  section, 
apprc  val  of  the  acceptable 
parame  ers  for  the  pressure 
pressure  release"  is 
extiu^ion  of  the 

or  water  level 
pc  rameters  proposed  by 

or  of  the  FMC 
p^ssure  relief  vents,  as 
graph  (g)(1)  of  this 


(ii)  A  "pressu^ 
an  excursion  of 
pressure 
parameters 
with  paragraph 
Until  EPA 
range  of 
release  vents,  a 
defined  as  an 


temperattire,  pressure 
outside  of  the 
the  owner  or  o 
facility  for  the 
provided  in  par^] 
section. 


(iv)  When  a  plessure 
a  pressure  relief 
owner  or  operat(  > 
shall,  within  30 
beginning  of  the 
inspect  the  pres!  iiue 
ensure  that  it  hap 
verify  that  at  leapt 
seal  pressure  is 

(7)  The  owner 
focility  shall  develop 
written  operatio  as 
(O&M)  plan  covi  >ring 
10  at  the  FMC  fa  cility 
without  limitatipn 
identified  in  Co 
section  and  unc^ 
general  fugitive 
from  each  sovucfe 


(iii)  *  *  •  (I 
identified  in  Co 
section. 


release  through 
vent  is  detected,  the 
r  of  the  FMC  facility 
minutes  of  the 
pressure  release, 
relief  valve  to 
properly  sealed  and 
18  inches  of  water 
:  naintained. 
or  operator  of  the  FMC 
and  implement  a 
and  maintenance 
all  soxut;es  of  PM- 
including 
each  source 
umn  II  of  Table  1  to  this 
ptured  fugitive  and 
amissions  of  PM-10 


For  each  source 
umn  II  of  Table  2  to  this 
additional  control  measures  or 


other  actions  to  be  taken  if  the 
emissions  from  the  source  exceed  the 
opacity  action  level  identified  in 
Column  m  of  Table  2  to  this  section. 

(8)  For  each  source  identified  in 
Column  n  of  Table  1  to  this  section,  the 
owner  or  operator  of  the  FMC  facility 
shall  conduct  a  visual  observation  of 
each  source  at  least  once  during  each 
calendar  week. 

(i)  If  visible  emissions  are  observed 
for  any  period  of  time  during  the 
observation  period,  the  owner  or 
operator  of  the  FMC  facility  shall 
immediately,  but  no  later  than  within  24 
hoius  of  discovery,  take  corrective 
action  to  minimize  visible  emissions 
from  the  source.  Such  actions  shall 
include,  but  not  be  limited  to,  those 
actions  identified  in  the  operation  and 
maintenance  plan  for  the  source. 
Immediately  upon  completion  of  the 
corrective  action,  a  certified  observer 
shall  conduct  a  visible  emissions 
observation  of  the  source  using  the 
reference  test  method  for  the  opacity 
action  level  with  an  observation 
diuation  of  at  least  six  minutes.  If 
opacity  exceeds  the  opacity  action  level, 
the  owner  or  operator  of  the  FMC 
facility  shall  take  prompt  corrective 
action.  This  process  shall  be  repeated 
imtil  opacity  returns  to  below  the 
opacity  action  level. 

(ii)  In  lieu  of  the  periodic  visual 
observation  under  this  paragraph  (e)(8), 
the  owner  or  operator  of  the  FMC 
facility  may  conduct  a  visible  emission 
observation  of  any  source  subject  to  the 
requirements  of  this  paragraph  (e)(8) 
using  the  reference  test  method  for  the 
opacity  action  level,  in  which  case 
corrective  action  must  be  taken  only  if 
opacity  exceeds  the  opacity  action  level. 

(iii)  Should,  for  good  cause,  the 
visible  emissions  reading  not  be 
conducted  on  schedule,  the  owner  or 
operator  of  the  FMC  facility  shall  record 
the  reason  observations  were  not 
conducted.  Visible  emissions 
observations  shall  be  conducted 
immediately  upon  the  return  of 
conditions  suitable  for  visible  emissions 
observations. 

(iv)  If,  after  conducting  weekly  visible 
emissions  observations  for  a  given 
source  for  more  than  one  year  and 
detecting  no  visible  emissions  from  that 
source  for  52  consecutive  weeks,  the 
frequency  of  observations  may  be 
reduced  to  monthly.  The  frequency  of 
observations  for  such  source  shall  revert 
to  weekly  if  visible  emissions  are 
detected  from  that  source  during  any 
monthly  observation  or  at  any  other 
time. 

(f)*   *   * 


(10)  The  owner  or  operator  of  the 
FMC  facility  shall  keep  the  following 
records  with  respect  to  the  meiin  shale 
pile  (source  2)  and  emergency/ 
contingency  raw  ore  shale  pile  (source 
3): 

(i)  The  date  and  time  of  each 
reforming  of  the  pile  or  portion  of  the 
pile. 

(ii)  The  date,  time,  and  quantity  of 
latex  applied. 
•        «        *        *        * 

[h]  Title  V permit,  ii)  *  *  * 
(2)  (i)  A  requirement  of  paragraph  (e), 
(f),  or  (g)  of  this  section  may  be  revised 
through  issuance  or  renewal  of  a  title  V 
operating  permit  by  EPA  to  the  FMC 
facility  imder  40  CFR  part  71  or  through 
a  significant  permit  modification 
thereto,  provided  that: 

(A)  Any  alternative  monitoring, 
recordkeeping,  or  reporting 
requirements  that  revise  requirements  of 
paragraphs  (e),  (f),  or  (g)  of  this  section: 

(1)  Are  sufficient  to  yield  reliable  data 
from  the  relevant  time  period  that  are 
representative  of  the  source's 
compliance  with  the  requirements  of 
paragraph  (c)  of  this  section;  and 

(2)  Provide  no  less  compliance 
assurance  than  the  requirements  of 
paragraphs  (e),  (f),  or  (g)  of  this  section 
that  the  alternative  requirements  would 
replace. 

(B)  In  the  event  the  alternative 
monitoring,  recordkeeping,  or  reporting 
requirements  are  requested  by  the 
owner  or  operator  of  the  FMC  facility, 
FMC's  application  for  its  title  V 
operating  permit  or  significant  permit 
modification  must  include: 

(1)  The  proposed  alternative 
monitoring,  recordkeeping,  or  reporting 
permit  terms  or  conditions; 

(2)  The  specific  provisions  of 
paragraphs  (e),  (f),  or  (g)  of  this  section 
the  owner  or  operator  of  the  FMC 
facility  is  seeking  to  revise;  and 

(3)  The  supporting  documentation  to 
establish  that  the  alternative  permit 
terms  or  conditions  meet  the 
requirements  of  paragraph  (h)(2)(i)(A)  of 
this  section. 

(C)  The  draft  and  final  title  V 
operating  permit  or  significant  permit 
modification  identifies  the  specific 
provisions  of  paragraphs  (e),  (f),  or  (g)  of 
this  section  being  revised; 

(D)  In  the  event  a  revision  to 
paragraphs  (e),  (f),  or  (g)  of  this  section 
is  accomplished  through  a  significant 
modification  to  FMC's  title  V  operating 
permit,  it  is  accomplished  using  the 
significant  permit  modification 
procedures  of  40  CFR  part  71;  and 

(ii)  Upon  issuance  or  renewal  of 
FMC's  title  V  permit  or  a  significant 
permit  modification  thereto  that  revises 
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a  requirement  of  paragraphs  (e),  (f),  or 
(g)  of  this  section,  the  revision  shall 
remain  in  effect  as  a  requirement  of  this 


section  not  withstanding  expiration. 


Table  1  To  §52.676 


termination,  or  revocation  of  FMC's  title 
V  operating  permit. 


I.  Source  No. 

1  

2 

3 

4 

5a  

5b 

6a 

6b 

6c 

7a 

7b 

7c 


tt.  Source  description 


III.  Emission  limitations  and  work  practice  require- 
ments 


IV.  Reference  test  mettKXJ 


Rallcar  unloading  of  shale  (ore)  into 

underground  hopper. 
Main  shale  pile  (portion  located  on 

Fori  Hall  Indian  Reservation). 


Emergency/contingency     raw     ore 
shale  pile. 


Stacker  and  reclaimer 

East  shale  baghouse 

East  shale  baghouse  building  

Middle  shale  baghouse 

Middle  shale  baghouse  buikling  

MkJdIe  shale  baghouse  outskje  cap- 
ture hood — fugitive  emissions. 
West  shale  baghouse 

West  shale  baghouse  buikling  

West  shale  baghouse  outside  cap- 
ture hood — fugitive  emisskx>s. 

a.  Slag  handling:  stag  pit  area  and 
pot  rooms. 


8b 
8c 


b.  Recycle  material  pile 

c.  Dump  to  slag  pile 

Cakaner  scrubbers 


Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age. 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age.. 

Latex  shall  be  applied  after  each  reforming  of  pile  or 
portion  of  pile. 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age.. 

Latex  shall  be  appiied  after  each  reforming  of  pile  or 
portion  of  pile. 

Opacity  shaH  not  exceed  10%  over  a  6  minute  aver- 
age. 

a.  Emissions  shall  not  exceed  0.10  lb.  PM-10/hr  (ex- 
duding  condensibie  PM-10). 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age. 

b.  Opacity  shall  not  exceed  10%  over  a  6  minute  av- 
erage from  any  portion  of  the  txjikjing. 

a  Emissrons  shall  not  exceed  0.30  lb.  PM-IQ/hr  (ex- 
cluding condensibie  PM-10). 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age. 

b.  Opacity  shall  not  exceed  10%  over  a  6  minute  av- 
erage from  any  portion  of  tfie  txjilding. 

c.  Opacity  shall  not  exceed  10%  over  a  6  minute  av- 
erage. 

a.  Emissions  shall  not  exceed  0.20  lb.  PM-IQ/hr  (ex- 
cluding condensibie  PM-10). 
Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 


a 


Opacity  shail  not  exceed  10%  over  a  6  minute  av- 
erage from  any  portkxi  of  tf>e  buikling. 
Opacity  shall  not  exceed  10%  over  a  6  minute  av- 
erage. 

Until  Novemtwr  1,  2000,  emisskvis  from  the  slag 
pit  area  and  the  pot  rooms  shall  be  exempt  from 
opacity  limitations. 
Effective  November  1,  2000,  opacity  of  emisskxis  in 
the  slag  pit  area  and  from  pot  rooms  shall  not  ex- 
ceed 10%  over  a  6  mirHite  average.  Exemptkxi: 
Fuming  of  molten  slag  in  transport  pots  during 
transport  are  exempt  provkled  tfie  pots  remain  In 
ttie  pot  room  for  at  least  3  minutes  after  the  ftow  of 
molten  slag  to  the  pots  has  ceased.  See  also  40 
CFR  52.676(c)(4). 

b.  Opacity  shall  not  exceed  10%  over  a  6  minute  av- 
erage. 

c.  Fuming  of  molten  slag  during  dump  to  slag  pile 
shaU  be  exempt  from  opacity  limitatkxis. 

Effective  December  1,  2000,  the  cakaner  scrubtwng 
cfiain  (air  poilutkxi  control  equlpnr)ent)  shall  achieve 
an  overall  control  effkaency*  of  at  least  90%  for 
PM-10  (including  condensibie  PM-10)  under  all  op- 
eratir>g  conditions. 


Emissions  from  any  one  cateiner  scrubtjer  exhaust 
stack  shall  not  exceed  0.022  grains  per  dry  stand- 
ard cubk:  foot  PM-10  (including  condensibie  PM- 
10). 

Total  gas  flow  rate  through  any  one  outlet  stack  shall 
not  exceed  40,800  dry  standard  cubk:  feet  per 
minute. 

The  calciner  scrubbers  shall  be  exempt  from  opacity 
limitations. 


Method  9. 
Method  9. 

Methods. 

Method  9. 

a.  Methods  201/201  A. 
Methods. 

b  Method  9. 

a  Methods  201/201  A. 

Methods. 

b.  Methods. 

c.  Method  9. 

a.  Methods  201/201A. 
Method  9. 
b  Methods. 
c.  MetfKXl  S. 

a  Method  S. 


b.  Methods. 


Method  5  (all  partk^late 
coltected  shall  be  count- 
ed as  PM-10)  and  Meth- 
od 202  at  tfie  scrubber 
outlet.  Method  201 A  and 
Method  202  at  the  inlet 
to  ttie  scrubber  systems. 

Method  5  (all  partk:ulate 
collected  shall  be  count- 
ed as  PM-10)  and  Meth- 
od 202  at  tf>e  scrubber 
outlet. 

Method  2. 
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Table  1  To  §  52.676— Continued 

1.  Source  No. 

II.  Source  description 

III.  Emission  limitations  and  work  practice  require- 
ments 

IV.  Reference  test  method 

10  

Calciner  cooler  vents  

Emissions  from  any  one  calciner  cooler  vent  shall  not 
exceed  4.4  lb.   PM-10/hr  (excluding  condensible 
PM-10). 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age. 

Opacity  shall  not  exceed  20%  over  a  6  minute  aver- 
age. 

a.  Emissions  shall  not  exceed  0.20  lb.  PM-10/hr  (ex- 
cluding condensible  PM-10). 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age. 

b.  Emissions  shall  not  exceed  0.20  lb.  PM-10/hr  (ex- 
cluding condensible  PM-10). 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age. 

c.  Opacity  shall  not  exceed  10%  over  a  6  minute  av- 
erage. 

Opacity  shall  not  exceed  20%  over  a  6  minute  aver- 
age. 

Opacity  shall  not  exceed  20%  over  a  6  minute  aver- 
age. 

a.  Emissions  shall  not  exceed  0.50  lb.  PM-10/hr  (ex- 
cluding condensible  PM-10). 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age. 

b.  Emissions  shall  not  exceed  0.50  lb.  PM-10/hr  (ex- 
cluding condensible  PM-10). 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age. 

c.  Opacity  shall  not  exceed  10%  over  a  6  minute  av- 
erage from  any  portion  of  the  building. 

a.  Emissions  shall  not  exceed  0.20  lb.  PM-10/hr  (ex- 
cluding condensible  PH^IO). 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age. 

b.  Opacity  shall  not  exceed  10%  over  a  6  minute  av- 
erage. 

a.  Emissions  shall  not  exceed  0.15  lb.  PM-10/hr  (ex- 
cluding condensible  PM-10). 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age. 

b.  Opacity  shall  not  exceed  10%  over  a  6  minute  av- 
erage from  any  portion  of  the  dust  silo  or  pneumatic 
dust  handling  system. 

a.  Emissions  shall  not  exceed  .75  lb.  PM-10/hr  (ex- 
cluding condensible  PM-10). 

b.  Emissions  shall  not  exceed  .75  lb.  PM-10/hr  (ex- 
cluding condensible  PM-10). 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age. 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age. 

c.  Until  April  1,  2002,  opacity  shall  not  exceed  20% 
over  a  6  minute  average. 

Effective  April  1,  2002,  opacity  shall  not  exceed  10% 
over  a  6  minute  average. 

d,e,f,g;  PM-10  emissions  from  any  one  Medusa  An- 
dersen shall  not  exceed  2.0  Ib/hr  (excluding  con- 
densible PM-10). 

Opacity  from  any  one  Medusa  Andersen  shall  not  ex- 
ceed 10%  over  a  6  minute  average. 

Methods  201/201  A. 

11         

Nodule  pile 

Method  9. 
Method  9. 

12a  

North  nodule  discharge  baghouse  .. 
South  nodule  discharge  baghouse  .. 

North  and  south  nodule  discharge 
baghouse       outside       caputure 
hood— fugitive  emissions. 

Nodule  fines  pile  

a.  Methods  201/201  A. 

12b   

Method  9. 

b.  Methods  201/201  A. 

12c  

Method  9. 
c.  Method  9. 

13  

Method  9. 

14  

Screened  shale  fines  pile  adjacent 
to  the  West  shale  building. 

Proportioning  building — a.  East  nod- 
ule baghouse. 

b.  West  nodule  baghouse 

Method  9. 

15a  

15b   

... 

a.  Methods  201/201  A. 
Method  9. 

b.  Methods  201/201  A. 

15c  

c.    Proportioning    building — fugitive 

emissions. 
Nodule  reclaim  baghouse 

Nodule   reclaim   baghouse   outside 
caputme     hood — fugitive     emis- 
sions. 

Dust  silo  baghouse  

Method  9. 
c.  Method  9. 

16a  

a.  Methods  201/201  A. 

16b     

Method  9. 
b.  Method  9. 

17a     

a.  Methods  201/201  A. 

17b  

Dust    silo    fugitive    emissions    and 
pneumatic  dust  handling  system. 

Furnace       building—       a.       East 

baghouse. 
b.  West  baghouse 

Method  9. 
b.  Method  9. 

18a  

a.  Methods  201/201A. 

18b  

b.  Methods  20 1/201  A. 

18c  

c.  Fumace  building;  any  emission 
point  except  18a,  18b,  18d,  18e, 
18f,  or  18g. 

d.  Fumace  #1  Medusa  Andersen  .... 

e.  Fumance  #2  Medusa  Andersen. 

f.  Fumace  #3  Medusa  Andersen  

g.  Fumace  #4  Medusa  Andersen  .... 
Briquetting  building  

a.  Coke  handling  baghouse 

Method  9. 
Method  9. 
c.  Method  9. 

18d     

Method  9. 

d,e,f.g:  Methods  201/201  A. 

18e   

18f  

Method  9. 

18g  

19  

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age from  any  portion  of  the  building. 

a   Emissions  shall  not  exceed  1.7  lb.  PM-10/hr.  (ex- 
cluding condensible  PM-10). 

Method  9. 

20a  

a.  Methods  201/201  A. 
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Table  1  To  §  52.676— Continued 

1 

1.  Source  No. 

11.  Source  description 

III.  Emission  limitations  and  work  practrce  require- 
ments 

IV  Reference  test  method 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 

Method  9. 

20b 

b.  Coke  unloading  building  

b.  Opacity  shall  not  exceed  1 0%  over  a  6  minute  av- 
erage from  any  portion  of  the  coke  unloading  build- 
ing. 

a.  Effective  November  1,  1999,  emissions  shall  not 

b.  Method  9. 

21a 

a.  Phosphorous  loading  dock  (phos 

a.  Methods  201/201  A. 

dock),  Andersen  Scrubber. 

exceed  0.004  grains  per  dry  standard  cubic  foot 

. 

PM-10  (excluding  condensible  PM-10). 

Effective  November  1,  1999,  flow  rate  (throughput  to 

Method  2. 

the  control  device)  shall  not  exceed  manufacturer's 

design  specification. 

Effective  November  1 ,  1 999,  opacity  shall  not  exceed 

Method  9. 

10%  over  a  6  minute  average. 

21b 

b.  Phosphorous  loading  dock— fugi- 

b. Effective  November  1,  1999,  opacity  shall  not  ex- 

b. Method  9. 

tive  emissions. 

ceed  10%  over  a  6  minute  average. 

22  

All  roads 

Opacity  shall  not  exceed  20%  over  a  6  minute  aver- 

Method 9. 

23  

Boilers 

age. 
Emissions  from  any  one  boiler  shall  not  exceed  0.09 
lb.  PM-10/hr  (excluding  condensible  PM-10). 

Methods  201/201A. 

Opacity  from  any  one  boiler  shall  not  exceed  10% 

Method  9. 

over  a  6  minute  average. 

24  

Pressure  relief  vents 

Opacity  shall  not  exceed  10%  over  a  6  minute  aver- 
age except  during  a  pressure  release,  as  defined  in 

Method  9. 

40  CFR  52.676(e)(6)(ii). 

Pressure  release  point  shall   t>e  maintained  at   18 

Inspection  of  pressure  re- 

- 

inches  of  water  pressure  at  all  times.  Emissions 

lease  vent  and  moni- 

during a  pressure  release,  as  defined  in  40  CFR 

toring  device. 

52.676(e)(6)(ii)  are  exempt  from  opacity  limitations. 

25  

Furnace  CO  emergency  flares  

Except  during  an  emergency  flaring  caused  by  an 
emergency  as  defined  in  40  CFR  52.626(b),  opacity 
shall  not  exceed  10%  over  a  six  minute  average. 
Emissions  during  an  emergency  flaring  caused  by 

Method  9. 

t 

an  emergency  are  exempt  from  opacity  limitations. 

26a 

a.  Existing  elevated  secondary  con- 
denser flare  and  ground  flare. 

a  See  40  CFR  52  676(c)(5) 

26b 

b.  Excess  CO  burner  (to  be  built  to 

b.  Effective  January  1,  2001,  i.  The  control  efficiency* 

i.  Methods  20 1/201 A  and 

replace  the  existing  elevated  sec- 

of the  air  pollution  control  equipment  shall  achieve 

Method  202  tor  the  inlet 

ondary     consenser     flare     and 

an  overall  control  efficiency  of  at  least  95%  for  PM- 

(sampling  locations  to  be 

ground  flare). 

10  (including  condensible  PM-10)  under  all  oper- 

determined) Method 

ating  conditions. 

201/201A(Method5if 
gas  stream  contains 

t 

condensed  water  vapor) 
and  Method  202  for  the 
outtet. 

ii.  The  total  excess  CO  burner  particulate  emission 

ii  Method  201/201 A  (Meth- 

loadings (including  condensible  PM-10)  shall  not 

od  5  if  gas  stream  don- 

exceed  24  lb.  PM-10/hr. 

tains  condensed  water 
vapor)  and  Method  202 
for  the  outlet. 

Effective  January  1,  2001,  opacity  shall  not  exceed 

Method  9. 

10%  over  a  6  minute  average. 

•The  control  efficiency  (as  a  percentage)  of  the  air  pollution  control  equipment  shall  be  detenmined  by  the  foltowing  equatkxi: 

CE  (%)  =  100  {1-([Fho  +  Bho]  /  [Fhi  +  Bhi])} 

Where  CE  =  Control  efficiency. 

Fhi  is  the  front  half  emissions  for  the  inlet. 

Bhi  is  the  back  half  emissions  for  the  inlet. 

Fho  is  the  sum  of  the  front  half  emissions  from  each  stack  for  the  outlet. 

Bho  is  the  sum  of  the  back  half  emissions  from  each  stack  for  the  outlet. 

Inlet  and  all  outlet  stacks  to  be  sampled  simultaneously  for  required  testing. 


Table  2  TO  §52.676 

'' 

1.  Source  No. 

II.  Source  description 

III.  Opacity  action  level 

IV.  Reference  test  method 

1  

2 

3 

Railcar  unloading  of  shale  (ore) 

into  underground  hopper. 
Main  shale  pile  (portion  located 

on  Fort  Hall  Indian  Resen/a- 

tion). 
Emergency/contingency  raw  ore 

shale  pile. 

Any  visible  emissions 

Anv  visible  emissions              

Visual  observation. 
Visual  observation. 

Any  visible  emissions 

Visual  obsen/ation. 
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Table  2  to  §  52.676— Continued 


I  Source  No 


II.  Source  description 

Stacker  and  reclaimer  

East  shale  baghouse  

East  shale  baghouse  building 

Middle  shale  baghouse  

Middle  shale  baghouse  building 

Middle  shale  baghouse  outside 
capture  hood — fugitive  ennis- 
sions. 

West  shale  baghouse  

West  shale  baghouse  building  .... 

West  shale  baghouse  outside 
capture  hood  fugitive  emis- 
sions. 

a.  Slag  handling:  slag  pit  area 
and  pot  rooms. 


III.  Opacity  action  level 

Any  visible  emissions 

a.  5%  over  a  6  minute  average  

b.  Any  visible  emissions 

a.  5%  over  a  6  minute  average  

b.  Any  visible  emissions 

c.  5%  over  a  6  minute  average  

a.  5%  over  a  6  minute  average  

b.  Any  visible  emissions 

c.  5%  over  a  6  minute  average  


a.  Until  November  1,  2000,  emissions  from  the 
slag  pit  area  and  the  pot  rooms  shall  be  exempt 
from  opacity  limitations.  Effective  November  1, 
2000,  the  opacity  action  level  for  this  source 
shall  5%  over  a  6  minute  average.  Exemption: 
Fuming  of  molten  stag  in  transport  pots  during 
transport  are  exempt  from  opacity  action  levels 
and  opacity  limits  provided  the  pots  remain  in 
the  pot  room  for  at  least  3  minutes  after  the 
flow  of  molten  slag  to  the  pots  has  ceased.  See 
also  40  CFR  52.676(cK4). 

b.  Any  visible  emissions 

c.  Fuming  of  molten  slag  during  dump  to  slag  pile 
shall  be  exempt  from  opacity  action  levels. 

The  calciner  scrubbers  shall  be  exempt  from 
opacity  action  levels  and  opacity  limits. 

5%  over  a  6  minute  average  

10%  over  a  6  minute  average  ." 

a.  5%  over  a  6  minute  average  

b.  5%  over  a  6  minute  average  

c.  5%  over  a  6  minute  average  

10%  over  a  6  minute  average  

10%  over  a  6  minute  average  

a.  5%  over  a  6  minute  average  

b.  5%  over  a  6  minute  average  

c.  Any  visible  emissions 

a.  5%  over  a  6  minute  average  

b.  5%  over  a  6  minute  average  

a.  5%  over  a  6  minute  average  

b.  Any  visible  emissions 

a.  5%  over  a  6  minute  average  

b.  5%  over  a  6  minute  average  

c.  Until  April  1,  2002,  10%  over  a  6  minute  aver- 
age. Effective  April  1,  2002,  5%  over  a  6 
minute  average. 

d,e,f,g:  5%  over  a  6  minute  average  

Any  visible  emissions  -. 

a.  5%  over  a  6  minute  average  

b.  Any  visible  emissions 

a.   Effective  November  1,   1999,  5%  over  a  6 

minute  average. 


IV.  Reference  test  method 


4  .. 

5a 

5b 

6a 

6b 

6c 


7a 
7b 

7c 


8a 


8b 
8c 


10  .. 

11  .. 
12a 

12b 

12c 


13  .. 

14  .. 

15a 

15b 

15c 

16a 
16b 


17a 
17b 


18a 

18b 
18c 


18d 
18e 
18f  . 
18g 
19  .. 
20a 
20b 
21a 


b.  Recycle  material  pile 

c.  Dump  to  slag  pile. 

Calciner  scrubbers  

Calciner  cooler  vents  

Nodule  pile  

North  nodule         discharge 

baghouse. 

South  nodule  discharge 
baghouse. 

Nortti  and  south  nodule  dis- 
charge baghouse  outside  cap- 
ture hood  fugitive  emissions. 

Nodule  fines  pile  

Screened  shale  fines  pile  adja- 
cent to  the  West  shale  building. 

Proportioning  building  a.  East 
nodule  baghouse. 

b.  West  nodule  baghouse  

c.  Proportioning  building — fugitive 
emissions. 

Nodule  reclaim  baghouse  

Nodule  reclaim  baghouse  outside 
capture  hood — dash;  fugitive 
emissions. 

Dust  silo  baghouse  

Dust  silo  fugitive  emissions  and 
pneumatic  dust  handling  sys- 
tem. 

Fumace  building  a.  East 
baghouse 

b.  West  baghouse  

c.  Fumace  building;  any  emission 
point  except  18a,  18b,  18d, 
18e,  18f,  or  18g. 

d.  Fumace  #1  Medusa  Andersen 

e.  Fumace  #2  Medusa  Andersen. 

f.  Fumace  #3  Medusa  Andersen. 

g.  Fumace  #4  Medusa  Anderson. 
Briquetting  building 

a.  Coke  handling  tjaghouse  

b.  Coke  unloading  building  

a.    Phosphorous    loading    dock 

(phos  dock),  Andersen  Scrub- 
ber. 


Visual  observation. 

a.  Method  9. 

b.  Visual  observation. 

a.  Method  9. 

b.  Visual  observation. 

c.  Method  9. 


a.  Method  9. 

b.  Visual  observation. 

c.  Method  9. 


Method  9. 


b.  Visual  obsen/ation. 


Method  9. 
Method  9. 

a.  Method  9. 

b.  Method  9. 
0.  Method  9. 


Method  9. 
Method  9. 

a.  Method  9. 

b.  Method  9. 

c.  Visual  observation. 

a.  Method  9. 

b.  Method  9. 


a.  Method  9. 

b.  Visual  observation. 


a.  Method  9. 

b.  Method  9. 

c.  Method  9. 


d.e.f.g:  Method  9. 


Visual  observation. 

a.  Method  9. 

b.  Visual  observation, 
a.  Method  9. 
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Table  2  to  §  52.676— Continued 

1.  Source  No. 

II.  Source  description 

III.  Opacity  action  level 

IV.  Reference  test  method 

21b 

b.  Phosphorous  loading  dock- 

b.   Effective  November  1,   1999,  5%  over  a  6 

b.  Method  9. 

fugitive  emissions. 

minute  average. 

22  

All  roads  

10%  over  a  6  minute  average  

Method  9. 

23 

Boilers  

5%  over  a  6  minute  average  

Method  9. 

24 

Pressure  relief  vents  

5%  over  a  6  minute  average  

Method  9. 

25 

Furnace  CO  emergency  flares  .... 

Any  visible  emissions  except  during  an  emer- 
gency flaring  caused  by  an  emergency  as  de- 
fined in  40  CFR  52.626(b).  Emissions  during  an 
emergency  flaring  caused  by  an  emergency  are 
exempt  from  opacity  action  level. 

Visual  observation. 

26a 

a.   Existing   elevated   secondary 

a.  Exempt  from  opacity  limitations  and  opacity  ac- 

condenser  flare    and    ground 

tion  level. 

flare. 

26b «.... 

b.  Excess  CO  bumer  (to  be  built 
to  replace  the  elevated  sec- 
ondary  condenser   flare    and 
ground  flare). 

5%  opacity  over  a  6  minute  average 

Method  9. 

[FR  Doc.  00-1361  Filed  1-26-00;  8:45  am) 
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Part  m 

Department  of 
Health  and  Human 
Services 

Administration  for  Children  and  Families 

Fiscal  Year  2000  Discretionary 
Announcement  of  the  availability  of 
funds  and  request  for  applications  for 
Field  Initiated  Child  Care  Research 
Projects,  Child  Care  Policy  Research 
Partnerships,  Child  Care  Research 
Scholars,  and  the  Child  Care  Research 
FeUowship  Program;  Notice 


4496 


Federal  Register /Vol.  65,  No.  18 /Thursday,  January  27,  2000 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SER\^CES 

AdmlnistratkM  i  for  Children  and 
Fam^HM 

[Program  Announcement  No.  ACYF-PA- 
CC-2000-01] 

Fiscal  Year  20D0  DiscretiorMiry 
Announcemeiit  of  ttie  availability  of 
funda  and  reqiieat  for  applications  for 
Field  Initiated  Child  Care  Research 
Projects,  Chli^  Care  Policy  Research 
Partnerships,  Child  Care  Research 
Sctiolars,  andlttie  Child  Care  Research 
Fellowship  Program. 


agency:  a 

Youth  and  Fi 
action:  Notici 


istration  on  Children, 
ilies.  ACF.  DHHS. 


SUMMARY:  The|fiscal  year  (FY)  1999 
Omnibus  Consiolidated  and  Emergency 
Supplemental  Appropriation  Act  (P.L. 
105-277)  prov  des  $10  million  in  FY 
2000  ftmds  for  child  care  research, 
demonstration  and  evaluation  activities 
to  be  used  dire  ctly  or  through  grants  or 
contracts.  This  first-ever  appropriation 
for  child  care  i  esearch  occurred  at  the 
request  of  Pres  ident  Clinton  and  reflects 
Congressional  recognition  of  the 
importance  of  child  care  issues.  In  this 
notice,  ACF  ai^oimces  the  availability 
of  these  funds  pnd  requests  child  care 
research  applications.  It  is  anticipated 
that  approximately  $4.3  million  will  be 
distributed  thiijugli  this  Announcement. 
Universities  and  colleges,  public 
agencies,  non-  jrofit  organizations,  and 
for-profit  orgai  lizations  agreeing  to 
waive  their  fe€  s  are  invited  to  submit 
applications  fc  r  Field  Initiated  Child 
Care  Research  Projects,  Child  Care 
Policy  Researc  i  Partnerships,  and 
implementatio  q  of  the  Child  Care 
Research  Fella  wship  Program. 
Accredited  un  versities  and  colleges 
may  submit  a  Child  Care  Research 
Scholar  applic  ition  on  behalf  of  a 
doctoral  candi  late  who  has  a 
dissertation  proposal  approved  by  their 
doctoral  comn  ittee. 

This  solicitation  annoimces 
competition  fc  r  funding  in  four  priority 
areas:  (1)  Fielc  Initiated  Child  Care 
Research  Projects;  (2)  Child  Care  Policy 
Research  Parti  erships;  (3)  Child  Care 
Research  Scho  iars;  and  (4)  the  Child 
Care  Research  Fellowship  Program. 
Projects  funde  1  under  each  of  these 
priority  areas  <  xe  expected  to  address 
critical  questic  ns  with  implications  for 
children  and  f  miilies,  especially  low- 
income  workii  ig  families  and  families 
transitioning  cff  welfare.  In  addition, 
projects  will  o  jntribute  to  a 
comprehensiv ;  research  agenda 
designed  to  in  a-ease  the  capacity  for 


child  care  research  at  the  national,  State, 
and  local  levels  and  promote  better 
linkages  among  research,  policy, 
practice,  and  outcomes  for  children  and 
families. 

The  Child  Care  Bureau's  research 
agenda  is  designed  to  help  answer  five 
key  questions: 

(1)  What  does  child  care  look  like 
today?  What  are  the  variations  in  child 
care  by  type,  quality,  number  and  ages 
of  children  in  care,  cost,  availability  of 
subsidies,  early  childhood  workforce, 
family- work  issues,  and  community 
supports?  How  do  child  care  demand 
and  supply  interact?  How  do  the  major 
variations  relate  to  quality  and 
outcomes  for  children  and  families? 
How  are  Federal  subsidy  and  quality 
funds  being  used? 

(2)  How  do  the  variations  in  child 
care  including  quality,  cost,  types  of 
care,  administrative  strategies,  and 
characteristics  of  the  child  care 
workforce  influence  children's 
development  and  well-being,  including 
school  readiness? 

(3)  How  do  the  variations  in  child 
care  including  types  of  care,  cost, 
quality,  availability  of  subsidies,  and 
flexibility  relate  to  the  ability  of  parents 
to  provide  for  their  families  and 
successfully  manage  family  and  work 
responsibilities?  Do  difficulties  in 
paying  for  child  care  affect  family  well- 
being  in  other  areas  such  as  housing, 
health  care,  and  emplo)anent  stability? 

(4)  How  do  the  answers  to  these  broad 
questions  translate  into  specific  child 
care  policies  and  program  choices  at 
national,  State  and  local  levels?  What  is 
the  interaction  between  subsidy 
utilization  rates  and  policies  related  to 
eligibility,  rates,  and  co-payments? 
What  effects  do  policy  innovations 
involving  provider  compensation, 
training,  and  incentives  for  quality 
(such  as  tiered  reimbursement  rates  and 
licensing)  have  on  improving  the  quality 
and  availability  of  care  for  children  and 
families? 

(5)  How  do  the  answers  to  all  of  these 
questions  diifer  for  key  sub-groups  of 
children  and  families?  Current  research 
suggests  that  certain  sub-groups  of 
families  (for  instance,  low-income,  non- 
English  speaking,  and  those  that  include 
an  infant  or  a  child  with  special  needs) 
may  have  differing  child  care 
preferences  or  face  extraordinary 
challenges  a$  compared  to  other 
families.  What  are  these  variations  and 
challenges  and  how  do  they  affect 
children  and  families?  What  are  the 
policy  and  programmatic  implications? 
FOR  FURTHER  INFORMATION:  For  questions 
regarding  application  requirements  of 
this  program  annoimcement,  please 


contact  the  ACYF  Operations  Center 
Technical  Assistance  Team  at  1-800- 
351-2293  or  send  an  Email  to 
ccb@lcg.com.  For  programmatic 
questions,  please  contact  Dr.  Patricia  L. 
Divine,  Program  Specialist,  Child  Care 
Bureau  at  202-690-6705  or  Karen 
Tvedt,  Policy  Division  Director,  Child 
Care  Bureau  at  202-401-5130,  or  send 
an  Email  to  pdivine@acf.dhhs.gov. 
SUPPLEMENTARY  INFORMATION:  This 
Aimouncement  includes  the 
instructions  needed  to  apply  for:  (1) 
Field  Initiated  Child  Care  Research 
Projects;  (2)  Child  Care  Policy  Research 
Partnerships;  (3)  Child  Care  Research 
Scholars;  or  (4)  the  Child  Care  Research 
Fellowship  Program.  The  Standard 
Federal  Forms  that  must  be  included  in 
applications  can  be  downloaded  from 
the  Internet  http://www.acf.dhhs.gov/ 
programs/ofs/form.htm.  For  each 
priority  area,  the  required  Standard 
Federal  Forms  are  identified  imder 
"Project  Description  and  Application 
Requirements." 

This  Announcement  includes  five 
parts.  Part  I  provides  information  about 
the  Child  Care  Bureau,  its  research 
agenda  and  strategies,  priority  areas  to 
be  funded  under  this  Aimouncement, 
and  instructions  for  submitting  an 
application.  Part  II  describes  key 
research  questions  in  the  Child  Care 
Bureau's  broad  research  agenda.  Part  HI 
provides  background  information, 
instructions  for  completing 
applications,  evaluation  criteria,  and 
funding  procedures  for  Field  Initiated 
Child  Care  Research  Projects  (Priority 
Area  1)  and  Child  Care  Policy  Research 
Partnerships  (Priority  Area  2).  Part  IV 
provides  background  information, 
instructions  for  completing 
applications,  and  evaluation  criteria  and 
funding  procedures  for  Child  Care 
Research  Scholars  (Priority  Area  3).  Part 
V  provides  background  information, 
instructions  for  completing 
applications,  and  evaluation  criteria  and 
funding  procedures  for  implementation 
of  the  Child  Care  Research  Fellowship 
Program  (Priority  Area  4).  The  contents 
are  outlined  below: 

Table  of  Contents 

Part  I.  General  Information 

A.  Purpose 

B.  Context 

C.  The  Child  Care  Bureau 

D.  Need  for  Child  Care  Research 

E.  Research  Agenda 

F.  Research  Coals 

G.  Research  Activities 

H.  Priority  Areas  to  be  Funded  under  this 

Announcement 

I.  Submission  of  Applications 

J.  Citations 

K.  Number  of  Awards,  Duration,  and 

Fimding  Levels 
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Part  II.  Research  Questions  and  Priorities 

Part  UI.  Field  Initiated  Child  Care  Research 
Projects  and  Child  Care  Policy  Research 
Partnerships 

Priority  Area  1.  Field  Initiated  Reseeirch 
Projects 

A.  Purpose 

B.  Priorities 

C.  Number  of  Awards 

D.  Project  Duration,  Funding  Levels,  and 
Budget  Periods 

E.  Federal  Share 

F.  Eligible  Applicants 

G.  Data  Ownership 

Priority  Area  2.  Child  Care  Policy  Research 
Partnerships 

A.  Purpose 

B.  Priorities 

C.  Number  of  Awards 

D.  Project  Duration,  Funding  Levels,  and 
Budget  Periods 

E.  Federal  Share 

F.  Eligible  Applicants 

G.  Data  Owmership 

Project  Description  and  Application 
Requirements 

A.  Contents  and  Format  of  the  Application 

B.  Project  Narrative  Statement 
Evaluation  and  Selection 

A.  Screening  and  Panel  Review 

B.  Evaluation  Criteria 

C.  The  Selection  Process 

D.  Funding  Date 

Part  rv.  Priority  Area  3:  Child  Care  Research 
Scholars 

A.  Purpose 

B.  Number  of  Awards 

C.  Project  Period 

D.  Funding  Levels 

E.  Matching  Requirements  and  Non-Federal 

Share 

F.  Maximum  Federal  Share 

G.  Eligible  Applicants 

H.  Additional  Requirements 
I.  Project  Description  amd  Application 
Requirements 

A.  Evaluation  and  Selection 

B.  Evaluation  Criteria 

C.  The  Selection  Process 

D.  Funding  Date 

Part  V.  Priority  Area  4:  Child  Care  Research 
Fellowship  Program 

A.  Purpose 

B.  Priorities 

C.  Number  of  Awards 

D.  Project  Period 

E.  Funding  Levels 

F.  Matching  Requirements  and  Non-Federal 
Share 

G.  Maximum  Federal  Shjire 
H.  Eligible  Applicants 

I.  Project  Description  and  Application 

Requirements 

J.  Evaluation  and  Selection 

K.  Evaluation  Criteria 

L.  The  Selection  Process 

M.  Funding  Date 

Part  I.  General  Information 

A.  Purpose 

The  child  care  research  grants  to  be 
funded  under  this  Announcement  will 
increase  the  capacity  for  child  care 


research  at  national,  State,  and  local 
levels  while  simultaneously  answering 
critical  questions  with  impUcations  for 
children  and  families,  particularly  low- 
income  working  families  and  faniilies 
transitioning  ofT  welfare. 

B.  Context 

These  child  care  research  grants  are 
being  fiuided  at  a  time  when  more  than 
half  of  infants,  toddlers,  and  preschool 
children  are  in  child  care  and  only  14 
percent  of  children  stay  at  home  full 
time  with  their  primary  caregivers 
during  their  first  three  years  (NICHD).  In 
1998,  96  percent  of  fathers  and  65 
percent  of  mothers  with  children  imder 
the  age  of  six  worked.  During  this-same 
period,  nearly  78  percent  of  mothers 
with  children  between  the  ages  of  six 
and  1 7  were  in  the  paid  labor  force  full 
or  part-time.  Welfare  reform  and  the 
consistently  strong  and  growing 
economy  have  contributed  to  dramatic 
increases  in  the  number  of  low-income 
mothers  in  the  paid  labor  market.  The 
percentage  of  single  mothers  with 
incomes  under  200  percent  of  the 
Federal  Poverty  Level  who  are 
employed  rose  from  44  percent  in  1992 
to  57  percent  in  1999  (U.S.  Bureau  of 
the  Census).  As  increasing  numbers  of 
parents  work  and  children  experience 
non-parental  care  at  yoimger  and 
yoimger  ages,  questions  about  the 
availability,  quality,  and  cost  of  child 
care  and  their  effects  on  child  care 
family  outcomes  take  on  new  urgency. 

The  projects  to  be  funded  under  this 
Announcement  build  on  significant 
child  care  research  already  in  progress 
with  support  from  the  Department  of 
Health  and  Human  Services  (DHHS),  the 
Administration  for  Children  and 
Families  (ACF),  and  other  funding 
agencies.  "A  National  Study  of  Child 
Care  for  Low-Income  Families,"  being 
conducted  by  Abt  Associates  in 
cooperation  with  the  National  Center  for 
Children  in  Poverty  at  Columbia 
University  is  but  one  example  of 
important  studies  now  in  progress.  This 
study  will  provide  information  about 
the  employment  and  child  care 
decisions  of  low-income  families,  the 
characteristics  and  functioning  of  family 
child  care,  the  experiences  children  and 
families  have  with  family  child  care, 
and  the  effects  of  policies  and  programs 
on  the  child  care  market.  The  Child  Care 
Biureau's  Child  Care  Policy  Research 
Consortium,  comprised  of  five 
currently-funded  Child  Care  Policy 
Research  Partnerships  and  ten  states,  is 
actively  engaged  in  research,  much  of 
which  involves  analysis  of 
administrative  data.  These  studies  are 
designed  to  address  issues  such  as 
unm^t  need,  subsidies,  TANF,  the 


working  poor,  waiting  lists,  and  quality 
of  care.  Information  about  these  and 
other  studies  is  available  at  http:// 
www.aspe.hhs.gov/hsp/cyp/ 
ccresinv.htm. 

Additional  studies  being  conducted 
with  ACF  participation  include  "The 
Role  of  Child  Care  in  Low  Income 
Families'  Labor  Force  Participation," 
the  "Study  of  Infant  Care  under  Welfare 
Reform"  (both  being  conducted  by 
Mathematica  Policy  Research),  the 
"Early  Childhood  Longitudinal  Study — 
Birth  Cohort  (ECLS-B)."  and  the 
National  Institute  of  Child  Health  and 
Himian  Development's  "Study  of  Early 
Child  Care."  In  addition,  DHHS  is 
supporting  efforts  by  States  to  monitor 
the  well-being  of  children  in  the  context 
of  welfare  reform,  child  care,  and  other 
policy  changes.  In  the  "Project  on  State- 
Level  Child  Outcomes,"  ACF  and  the 
DHHS  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation  (ASPE)  are 
supporting  efforts  in  five  States  to 
improve  the  measurement  of  family  and 
child  health  and  well-being  in  State 
welfare  evaluations.  Technical 
assistance  to  States  in  conducting  these 
evaluations  is  being  provided  through 
Child  Trends,  Inc.  In  addition  to  the 
child  impact  projects,  ACF  and  ASPE 
have  funded  a  separate,  complementary 
project  in  13  states  called,  "Advancing 
States'  Child  Indicator  Initiatives," 
which  supports  the  development  and 
use  of  indicators  for  children's  health 
and  well-being  in  areas  such  as  child 
care  and  school  readiness.  For  a 
description  of  these  State  projects,  visit 
h  ttp  -.//www.  aspe.  hhs.gov/hsp/cyp/ 
cindicators.htm. 

While  important  child  care  research 
has  been  conducted  over  the  past  two 
decades  and  important  research  is  now 
in  p. ogress,  some  studies  need  to  be 
updated  and  new  studies  are  required  to 
examine  the  emerging  child  care 
landscape.  Welfare  reform  and 
increased  federal  child  care  fimding 
provide  further  urgency  to  building  the 
child  care  research  infrastructure  and 
being  able  to  answer  important 
questions  about  child  care  and  its 
impact  on  children  and  families.  For 
example,  information  is  limited  with 
regard  to  unregulated  care,  quality  and 
quality  incentives,  and  child  care  and 
its  relationship  to  specific  sub-groups  of 
families  such  as  non-English-speaking 
families  and  families  which  include  a 
child  with  special  needs. 

C.  The  Child  Care  Bureau 

The  Child  Care  Bureau  was 
established  by  ACF  in  1994  to  provide 
leadership  to  efforts  to  enhance  the 
quality,  affordability,  and  supply  of 
child  care  available  for  all  families.  The 
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Child  Care  Bur  sau  administers  the  Child 
Care  and  Devebpment  Fund  (CCDF),  a 
$3.5  billion  child  care  program  which 
includes  fundii  ig  for  child  care 
subsidies  and  activities  to  improve  the 
quality  and  ava  liability  of  child  care. 
(CCDF  was  created  after  amendments  to 
ACF  child  care  programs  by  Title  VI  of 
the  Personal  Re  sponsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996 
and  consolidate  id  four  Federal  child  care 
funding  stream^  including  the  Child 
Care  and  Development  Block  Grant, 
AFDC/JOBS  Cli  ild  Care.  Transitional 
Child  Care,  anc  At-Risk  Child  Care.) 
The  Bureau  wo  rks  closely  with  ACF 
Regions,  States  Territories,  and  Tribes 
to  assist  with,  oversee,  and  document 
implementatioi  i  of  new  policies  and 
programs  in  su;  )port  of  State,  local,  and 
private  sector  administration  of  child 
care  services  ai  d  systems.  In  addition, 
the  Bureau  coll  iborates  extensively  with 
other  offices  tk  oughout  the  Federal 
government  to  jromote  integrated, 
family-focused  services  and  coordinated 
child  care  deli\  ery  systems.  In  all  of 


these  activities 


enhance  the  quality,  availability,  and 
affordability  of  child  care  services, 
support  children's  healthy  growth  and 
development  ii  safe  child  care 
environments,  mhance  parental  choice 
and  involvement  in  their  children's 
care,  and  facililate  the  linkage  of  child 
care  with  other  community  services. 

D.  Need  for  Ch,  Id  Care  Research 
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E.  Research  Agenda 

The  fiscal  year  (FY)  1999  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriation  Act  (P.  L. 
105-277)  provides  $10  million  in  FY 
2000  funds  for  child  care  research, 
demonstration,  and  evaluation 
activities.  This  appropriation  is 
particularly  significant  as  the  first 
federal  funding  specifically  designated 
for  child  care  research.  These  funds 
provide  the  catalyst  for  the  research 
agenda  that  frames  the  goals  and 
priorities  contained  in  this 
Aimouncement.  Developed  by  the  Child 
Care  Bureau,  the  Office  of  Planning, 
Research  and  Evaluation  (OPRE),  and 
other  offices  within  ACF,  this  agenda  is 
the  result  of  a  collaborative  planning 
process  which  includes  other  Federal 
partners.  State  and  local  agencies, 
researchers,  professional  organizations, 
and  other  steikeholders. 

Instrumental  to  the  development  of 
the  research  agenda  was  a  two-day 
Child  Care  Research  Leadership  Forum 
in  which  researchers,  policy-makers  and 
practitioners  considered  what  is 
currently  known  and  what  needs  to  be 
learned  about  critical  child  care  issues. 
Forum  participants  identified  an  urgent 
need  for  immediate  short-term  answers 
to  policy  questions,  intermediate-term 
research  on  the  complexities  of  child 
care  in  different  kinds  of  markets,  and 
longitudinal  studies  to  determine  macro 
trends  and  long-range  outcomes  for 
children,  families  and  communities. 

Following  the  Child  Care  Research 
Forum,  the  Child  Care  Bureau  and 
OPRE  jointly  sent  letters  to  more  than 
700  individuals  and  organizations  to 
further  identify  critical  information  gaps 
and  policy  research  needs.  Responses 
were  received  from  21  universities, 
colleges,  and  research  organizations  as 
well  as  many  child  care  and  human 
service  agencies,  national  professional 
organizations,  child  care  resource  and 
referral  agencies,  and  individuals. 
Among  those  commenting,  58  percent 
noted  the  need  to  better  understand  the 
dynamics  of  child  care  quality,  cost,  and 
availability.  Forty-nine  percent  argued 
for  strengthening  the  research 
infrastructure,  and  37  percent 
mentioned  the  importance  of 
developing  an  improved  understanding 
of  the  interrelationships  among  child 
care,  employment,  and  self-sufficiency. 

This  process  affirmed  the  need  for 
better  descriptions  of  local  child  care 
populations,  services,  and  outcomes; 
development  of  interactive  models  to 
understand  complex  causal 
relationships;  updated  national  profiles 
of  child  care  supply  and  demand;  and 
greater  attention  to  specific  policy 


questions  in  the  arena  of  State  child  care 
regulations,  subsidy  programs,  and 
welfare  reform.  ACF  was  urged  to  fund 
projects  that  will  contribute  to  an 
increased  national  capacity  for  research 
and  help  build  a  sound  infrastructure 
for  emerging  knowledge.  At  the  same 
time,  we  were  encouraged  to  fund 
studies  that  will  provide  short-term 
answers  to  pressing  questions  and  yield 
timely,  useful  information  for  policy 
makers. 

F.  Research  Goals 

The  Child  Care  Biu-eau's  research 
agenda  is  characterized  by  two  major 
goals.  These  goals  reflect  the  need  to  be 
able  to  answer  critical  questions  while 
simultaneously  developing  a  sound 
research  infrastructure  for  new 
knowledge.  All  research  funded  in  FY 
2000  will  support  both  goals.  Several  of 
these  efforts  will  be  carried  out  through 
projects  described  in  this 
Announcement.  Others  will  be  funded 
through  separate  contracts,  grants, 
interagency  agreements,  or  other 
appropriate  fimding  mechanisms. 

Goal  1 .  Answering  Critical  Questions 

Our  first  goal  for  child  care  research 
is  to  address  immediate  information 
needs.  Organizations  and  individual 
scholars  will  conduct  research  activities 
to  provide  timely  answers  to  critical 
questions,  improve  the  quality  of 
knowledge  within  the  child  care  field, 
and  promote  a  more  integrated 
understanding  of  the  interrelationships 
among  research,  policy,  practice,  and 
outcomes  for  children  and  families. 
Research  initiatives  to  be  undertaken  as 
part  of  the  Child  Care  Bureau?s  research 
agenda  are  designed  to  address  the  five 
key  questions  outlined  in  the  Summary 
and  detailed  in  Part  II  of  this 
Announcement. 

Goal  2.  Capacity  Building 

Our  goal  for  capacity  building 
includes  a  broad  range  of  objectives  to 
be  addressed  at  national,  state,  and  local 
levels.  In  particular  we  hope  to: 

(1)  Increase  the  comparability  of 
administrative  data  and  expand  the 
analysis  of  policy  variables  (e.g.,  types 
of  care,  quality  of  care,  nimiber  of 
families  and  children  using  care.,  family 
payments  for  care,  subsidy  amounts  and 
duration,  and  characteristics  of  the  child 
care  workforce). 

(2)  Ensure  that  researchers  have  easy 
access  to  data  for  a  wide  variety  of 
analyses. 

(3)  Stimulate  growth  in  the  field, 
including  the  recruitment  and  training 
of  additional  researchers. 

(4)  Develop  the  partnerships  among 
researchers,  practitioners,  and 
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academics  that  are  critical  to  success  in 
this  research. 

(5)  Ensure  that  the  research 
infrastructure  supports  national,  state, 
and  local  studies. 

G.  Research  Activities 

The  Child  Care  Bureau  plans  to 
undertake  an  array  of  activities  to 
achieve  its  research  goals  including  the 
initiatives  covered  by  this 
Announcement  and  other  activities  to 
be  funded  through  separate 
procurement  processes.  The  priorities 
covered  under  this  Annoimcement 
include  Field  Initiated  Child  Care 
Research  Projects,  Child  Care  Policy 
Research  Partnerships,  Child  Care 
Research  Scholars,  and  the  Child  Care 
Research  Fellowship  Program.  In 
addition,  ACF  anticipates  funding 
additional  activities  toward  building  the 
research  infrastructiue  as  well  as  other 
Federal  early  childhood  research 
projects.  Activities  likely  to  be  funded 
separately  from  this  Announcement 
include: 

•  Provide  Additional  Support  to 
Developing  the  Research  Infrastructvu^ 

The  Bureau  intends  to  promote  access 
to  data,  provide  technical  assistance, 
perform  special  analyses,  and  track 
Federally-and  non  Federally-funded 
child  care  research.  This  initiative  will 
create  a  national  child  care  data  archive, 
assist  researchers  with  secondary 
analyses  of  completed  data  sets, 
contribute  to  research  dissemination, 
and  coordinate  sharing  of  research 
information  among  Child  Care  Bureau 
grantees. 

•  Support  Other  Federal  Early 
Childhood  Research 

Some  FY  2000  child  care  research 
funds  will  be  used  for  interagency 
agreements  to  support  other  Federal 
research  related  to  child  care  and  early 
childhood  issues.  Partnerships  are  being 
explored  with  the  Department  of 
Education,  National  Center  for 
Educational  Statistics  and  the  DHHS 
National  Institute  for  Child  Health  and 
Human  Development. 

H.  Priority  Areas  to  be  Funded  Under 
This  Announcement 

Projects  funded  under  each  priority 
area  will  contribute  to  the  Child  Care 
Bureau's  research  goals,  provide  timely 
answers  to  critical  questions,  and 
expand  research  capacity.  The  four 
priority  areas  identified  for  this 
Annovmcement  include: 

(1)  Field  Initiated  Child  Care  Research 
Projects  are  being  funded  to  stimulate 
research  that  is  responsive  to  the 
consultation  we  received  through  the 


leadership  forum  and  comment  process, 
including  the  need  to  support  studies 
that  examine  interrelationships  within 
child  care  systems.  Projects  will  support 
the  Bureau's  research  agenda  and 
provide  timely  and  relevant  data  on 
issues  faced  by  policy  makers, 
practitioners,  parents,  and  the  general 
public.  While  projects  may  involve 
analysis  of  national  or  State  data  sets, 
we  expect  that  most  of  these  studies  will 
address  community  issues.  Since  child 
care  markets  are  local,  there  is  a  need 
to  understand  market  dynamics,  how 
child  care  demand  and  supply  interact, 
how  child  care  arrangements  intersect 
with  family,  work,  school,  and  other 
institutions  in  the  conmiunity  and  how 
these  factors  relate  to  outcomes. 

The  following  are  issues  of  special 
priority  for  Field  Initiated  Child  Care 
Research  Projects:  culturally  and 
ethnically  diverse  populations  and 
cultural  influences  on  child  care;  child 
care  for  infants  and  toddlers;  child  care 
for  children  with  disabihties,  chronic 
illnesses,  and  other  special  needs;  issues 
related  to  children's  out-of-school  time; 
informal  care  provided  by  relatives, 
friends,  neighbors,  and  other 
commimity  caregivers  operating  outside 
the  formal  system;  issues  related  to 
health,  safety,  and  quality  of  care; 
children's  development  and  well-being 
in  care;  and,  social  and  emotional 
supports  needed  for  a  healthy  child  care 
environment.  Applications  deahng  with 
other  important  issues  are  also  invited. 

(2)  Child  Care  Policy  Research 
Partnerships  expand  on  a  strategy  that 
has  proven  successful  in  facilitating 
cross-state  research  and  providing  rapid 
responses  to  State  child  care 
administrators'  questions.  The  Child 
Care  Bureau  has  funded  two  waves  of 
Child  Care  Research  Partnerships  which 
operate  as  a  Child  Care  PoUcy  Research 
Consortium.  New  partnerships  will  be 
funded  to  build  collaboration  and 
systemic  links  among  researchers, 
policy  makers  and  practitioners  toward 
addressing  complex  problems 
concerning  child  care  quality,  outcomes, 
and  unmet  needs.  Other  areas  of  special 
priority  for  new  Child  Care  Policy 
Research  Partnerships  are  subsidies, 
waiting  lists,  duration  of  care,  quality 
initiatives,  low-income  families,  and 
families  transitioning  off  welfare,  and 
partnerships  among  child  care,  Head 
Start,  and  State  pre-kindergarten 
programs  toward  providing  full-day, 
full-year  services.  The  new  partnerships 
will  participate  with  earlier 
partnerships  in  the  activities  of  the 
Child  Care  Policy  Research  Consortium. 

(3)  Child  Care  Research  Scholars  will 
provide  support  for  doctoral  candidates 
in  conducting  dissertation  research  on 


child  care  issues  under  the  auspices  of 
the  Child  Care  Bureau  and  the 
educational  institution  in  which  the 
student  is  enrolled.  Dissertation 
applications  must  have  been  approved 
by  the  student's  doctoral  committee  by 
the  time  the  scholarship  is  awarded  and 
the  dissertation  expected  to  be 
completed  within  the  two  year 
scholarship  period.  Issues  of  special 
priority  for  Child  Care  Research 
Scholarships  include  those  listed  for 
Field  Initiated  Child  Care  Research 
Projects  and  Child  Care  Policy  Research 
Partnerships. 

(4)  The  Child  Care  Fellowship 
Program  will  bring  early-to-mid  career 
professionals  in  the  fields  of  child  care, 
early  childhood  education,  and  research 
to  the  Child  Care  Biu«au.  Through  this 
Announcement,  we  intend  to  select  an 
organization  to  work  in  partnership 
with  the  Child  Care  Bureau  to  design 
and  implement  the  Child  Care 
Fellowship  Program.  This  program  will 
promote  integrated  leadership  in  child 
care  research  and  policy  through 
intensive  involvement  with  Child  Care 
Bureau  and  Senior  ACF  officials.  State- 
level  policy  makers,  members  of 
Federally-funded  research  projects,  and 
others  with  a  role  in  national  issues  for 
child  care  research.  Fellows  will  work 
on  assignments  designed  to  further  their 
potential  as  researchers  in  the  areas  of 
child  care,  child  development,  child 
care  policy,  and  administration  of 
subsidy  programs. 

/.  Submission  of  Applications 

(1)  Number  of  Applications:  Only  one 
priority  area  may  be  included  in  each 
application.  Applicants,  depending  on 
eligibility  requirements  for  the  specific 
priority  area,  may  apply  for  more  than 
one  priority  area  with  separate 
applications.  However,  applicants 
submitting  more  than  one  priority  area 
will  be  eUgible  for  only  one  award.  The 
cover  letter  for  each  application  must 
state  all  priority  areas  in  which 
applications  are  being  submitted. 

(2)  Notice  of  Intent  to  Submit  an 
Application:  In  order  to  anticipate 
workload,  including  the  number  of 
outside  reviewers  required,  ACF  would 
appreciate  an  early  estimate  of  the 
nimiber  of  applications  to  be  expected. 
If  you  intend  to  submit  an  application, 
please  notify  the  ACYF  Operations 
Center  eight  weeks  prior  to  the 
submission  deadline.  (This  information 
will  also  be  used  to  update  mailing  lists 
for  futvire  announcements.)  In  the 
notification,  please  include  the 
following  information: 

(a)  Aimoimcement  Niunber,  Title  and 
Priority  Area 
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(b)  Primary  Con  act  Person  (Project 

Director  or  Principal  investigator) 

(c)  Organization 

(d)  Street  addrei  is 

(e)  Mailing  addi  ess 

(f)  E-mail  addrei  is 

(g)  Phone  numb  sr 
(h)  Fax  number 

If  the  primary  contact  person  is 
difficult  to  read  i,  please  include  an 
alternate  contac  t.  Your  notification  may 
be  through  e-ma  il  at 
CCB@LCGNET.COM.  telephone  (l-«00- 
351-2293),  or  p)stcard  to  the  ACYF 
Operations  Ceni  er,  Laurel  Consulting 
Group.  1825  Foit  Myer  Drive,  Suite  300, 
Arlington,  Virgiaia  22209:  Attention 
Child  Care  Rese  irch. 

(3)  Deadline:  the  closing  time  and 
date  for  receipt  of  applications  is  4:30 
p.m.  (Eastern  Stmdard  Time)  on  March 
31.  2000. 

(4)  Late  Applications:  If  your 
application  is  raceived  by  the  ACYF 
Operations  Center  after  the  deadline,  it 
will  be  classified  as  late  and  eliminated 
from  the  competition.  Applicants  whose 
packages  arrive  late  will  be  notified. 

(5)  Extension  pf  Deadlines:  ACF  may 
ine  for  all  appUcants 
f  God  such  as  floods  or 
en  there  is  wide 
mails.  However,  if 
end  the  deadline  for  all 
y  not  extend  the 
applicant. 

(6)  Address  fcU-  Submission:  All 
applications  must  be  delivered  to  the 
following  addrees:  ACYF  Operations 
Center,  Laurel  Qonsulting  Group,  1825 
North  Fort  My ei  Drive,  Suite  300, 
Arlington,  Virginia  22209,  Attention: 
Child  Care  Reseirch,  Priority  Area, 
Phone:  1-800-351-2293. 

(7)  Method  of  Submission:  (a)  Mailed 
Submissions:  A  )plications  sent  first 
class  or  priority  mail  should  be  sent 
well  in  advance  to  ensure  that 
applications  are  received  by  the  ACYF 
Operations  Ceni  er  on  or  before  the 
deadline.  When  mailed  applications  are 
received  after  the  closing  date,  date  of 
postmark  will  nyt  be  considered  as 
meeting  the  dec  dline. 

(b)  Hand  Deli  i^ered  Submissions: 
Applications  ha  nd  carried  by 
applicants,  theii  representatives, 
couriers,  or  overnight  mail  services 
must  be  receive  1  on  or  before  the 
deadline  by  the  ACYF  Operations 
Center.  Applica  ions  will  be  accepted 
between  the  hoi  irs  of  8:00  a.m.  and  4:30 
p.m.  Eastern  Time,  Monday  through 
Friday  (excluding  Federal  Holidays). 
Applicants  are  ( :autioned  that  overnight 
and  express  ma  1  services  do  not  always 
deUver  as  prom  sed.  Failure  of  a 
delivery  service  to  meet  the  deadline 


extend  the  dea 
because  of  acts 
hurricanes  or  w 
disruption  of  th( 
ACF  does  not  e 
applicants,  it  m 
deadline  for  an 


will  cause  an  application  to  be  classified 
as  late  and  eliminated  from  competition. 

(c)  Electronic  Submissions:  ACYF 
cannot  accommodate  transmission  of 
applications  by  fax,  e-mail  attachment, 
or  other  electronic  media.  Therefore, 
applications  transmitted  electronically 
will  not  be  accepted,  regardless  of  date 
or  time  of  submission  and  receipt. 

(8)  Notification  of  Receipt:  Applicants 
will  be  notified  automatically  about  the 
receipt  and  status  of  their  application. 
Applications  that  are  received  on  or 
before  the  deadline  will  be  assigned  a 
four-digit  identification  number.  This 
number  and  the  priority  area  must  be 
included  in  all  subsequent 
commimication  concerning  the 
application.  If  you  do  not  receive 
acknowledgment  of  your  application 
within  eight  weeks  after  the  deadline 
date,  please  notify  the  ACYF  Operations 
Center  by  telephone  at  1-800-351-2293. 

/.  Citations 

(1)  Statutory  i^ut/iorify:  Department  of 
Labor,  Health  and  Human  Services,  and 
Education,  and  Related  Agencies 
Appropriation  Act,  1999  (Pub.  L.  105- 
277). 

(2)  Catalog  of  Federal  Domestic 
Assistance:  The  Catalog  of  Federal 
Domestic  Assistance  niunber  for  all 
priority  areas  is  93.647. 

(3)  State  Single  Point  of  Contact:  This 
program  is  covered  under  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs,"  and  45 
CFR  Part  100,  "Intergovernmental 
Review  of  Department  of  Health  and 
Human  Services  Program  and 
Activities."  Under  the  Order,  States  may 
design  their  own  processes  for 
reviewing  and  commenting  on  proposed 
Federal  assistance  under  covered 
programs. 

As  of  October  5,  1999  the  following 
jurisdictions  have  elected  NOT  to 
participate  in  the  Executive  Order 
process.  Applicants  from  these 
jurisdictions  or  for  projects 
administered  by  Federally-recognized 
Indian  Tribes  need  take  no  action  in 
regard  to  E.O.  12372:  Alabama,  Alaska, 
American  Samoa,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Massachusetts,  Minnesota, 
Montana,  Nebraska,  New  Jersey,  New 
York,  Ohio,  Oklahoma,  Oregon,  Palau, 
Pennsylvania,  South  Dakota,  Tennessee, 
Vermont,  Virginia,  and  Washington. 

Applicants  should  contact  their 
SPOCs  as  soon  as  possible  to  alert  them 
of  the  prospective  applications  and 
receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 


part  of  the  award  process.  It  is 
imperative  that  the  applicant  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(or  the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a,  and  submit  a  copy  of  the  letter 
along  with  its  application  to  OCS. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

The  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  state  process 
recommendations  which  they  intend  to 
trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management/ ACYF,  330  C  Street  SW., 
Washington,  DC  20447. 

A  list  of  Single  Points  of  Contact  for 
each  State  and  Territory  can  be  foimd  at: 
h  ttp  ://www.hhs.gov/progorg/gran  tsnet/ 
laws-reg/spoc999.htm. 

(4)  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13):  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  ISjiours  per 
response  for  the  Field  Initiated  Child 
Care  Research  Projects,  20  hours  per 
response  for  the  Child  Care  Policy 
Research  Partnerships,  5  hours  per 
response  for  the  Child  Care  Research 
Scholars,  and  10  hours  per  response  for 
the  Child  Care  Research  Fellowship 
Program.  These  estimates  include  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  reviewing  the  collection  of 
information.  The  project  description  is 
approved  under  0MB  Control  Number 
0970-0213.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

K.  Number  of  Awards,  Duration,  and 
Funding  Levels 

Approximately  19-23  grants,  for  all 
priority  areas,  will  be  awarded  in  Fiscal 
Year  2000  (ending  September  30,  2000), 
subject  to  results  of  the  competitive 
review  process  and  availability  of  funds. 
Continuation  of  grants  beyond  the 
initial  budget  period  will  depend 
strongly  on  the  specific  reauthorization 
of  child  care  research  funds  for  FY  2001. 
Should  additional  funds  be  available  in 
FY  2001,  ACF  also  reserves  the  right  to 
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fund  additional  projects  from  among  the 
appHcations  received  through  this 
announcement. 

(1)  Priority  Area  1,  Field  Initiated 
Child  Care  Research  Projects.  This 
priority  area  is  soHciting  appHcations 
for  project  periods  up  to  three  years. 
Awards,  on  a  competitive  basis,  will  be 
for  a  one-year  budget  period,  although 
project  periods  may  be  for  three  years. 
Applications  for  continuation  grants 
funded  under  these  awards  beyond  the 
one-year  budget  period  but  within  the 
three  year  project  period  will  be 
entertained  in  subsequent  years  on  a 
noncompetitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

Significant  findings  by  the  end  of  the 
first  budget  period  will  be  necessary  to 
demonstrate  satisfactory  progress  on  the 
part  of  the  grantee.  Approximately  8  to 
10  grants  will  be  awarded  for  an  initial 
budget  period  of  twelve  months. 
Funding  for  Field  hiitiated  Child  Care 
Research  Projects  will  range  between 
$150,000  and  $300,000  for  the  first 
budget  period  and  up  to  $200,000  per 
year  (12  months)  in  subsequent  periods. 

(2)  Priority  Area  2,  Child  Care  Policy 
Research  Partnership  Projects.  This 
priority  area  is  soliciting  applications 
for  project  periods  up  to  three  years. 
Awards,  on  a  competitive  basis,  will  be 
for  a  one-year  budget  period,  although 
project  periods  may  be  for  three  years. 
Applications  for  continuation  grants 
funded  under  these  awards  beyond  the 
one-year  budget  period  but  within  the 
three  year  project  period  will  be 
entertained  in  subsequent  years  on  a 
noncompetitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government.  Significant  findings  by  the 
end  of  the  first  budget  period  will  be 
necessary  to  demonstrate  satisfactory 
progress  on  the  part  of  the  grantee. 
Approximately  4  to  6  grants  will  be 
awarded  for  an  initial  budget  period  of 
twelve  months.  Funding  for  Child  Care 
Policy  Research  Partnership  Projects 
will  be  up  to  $300,000  for  the  first 
budget  period  and  up  to  $200,000  per 
year  (12  months)  in  subseauent  periods. 

(3)  Priority  Area  3,  Chila  Care 
Research  Scholars.  This  priority  area  is 
soliciting  applications  for  project 
periods  up  to  two  years.  Awsirds,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  two  years.  Applications  for 
continuation  grants  funded  ujider  these 
awards  beyond  the  one-year  budget 


period  but  within  the  two  year  project 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  the  availabiUty  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
govenmient.  Significant  findings  by  the 
end  of  the  first  budget  period  will  be 
necessary  to  demonstrate  satisfactory 
progress  on  the  part  of  the  grantee. 
Approximately  six  grants  will  be 
awarded  to  institutions  of  higher 
learning  for  an  initial  budget  period  of 
twelve  months.  Fimding  for  Child  Care 
Policy  Research  Partnership  Projects 
will  be  up  to  $40,000  for  the  first  budget 
period  with  the  possibihty  of  up  to 
$30,000  for  one  additional  year  {12 
months). 

(4)  Priority  Area  4.  Child  Care 
Research  Fellowship  Program.  Through 
a  cooperative  agreement,  ACF 
anticipates  funding  an  organization  to 
work  in  partnership  with  the  Child  Care 
Bureau  to  design  and  implement  the 
Child  Care  Research  Fellowship 
Program.  This  program  will  enable  mid- 
career  professionals  to  participate  in 
research  fellowships  with  the  Child 
Care  Bureau.  During  the  first  budget 
period,  an  anticipated  three  to  five 
fellows  will  be  chosen  to  participate. 
This  priority  area  is  soliciting 
applications  for  a  project  period  up  to 
three  years.  Award,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period,  although  the  project  period  may 
be  for  three  years.  Application  for  a 
continuation  grant  funded  imder  this 
award  beyond  the  one-year  budget 
period  but  within  the  three  year  project 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  the  avjiilability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government.  One  grant  will  be  awarded 
for  an  initial  budget  period  of  twelve 
months.  Fimding  for  the  cooperative 
agreement  will  be  up  to  $500,000  for  the 
first  budget  period  with  the  possibility 
of  up  to  $375,000  per  year  for  two 
subsequent  years. 

Part  n.  Research  Questions  and 
Priorities 

As  a  result  of  major  social  change, 
shifting  cultural  patterns,  and  new 
legislation,  child  care  has  changed 
dramatically  over  the  past  decade.  It  is 
now  apparent  that  child  care  markets 
are  local,  but  influenced  by  State  and 
national  poUcies  and  trends.  In 
addition,  child  care  now  touches  many 
different  aspects  of  contemporary  life 
with  implications  for  children,  parents, 
educators,  employers,  communities,  and 


society  as  a  whole.  Nonetheless,  current 
knowledge  in  this  area  remains  largely 
fragmented  and  piecemeal:  there  is  little 
integration  of  information  emerging 
from  the  various  academic  disciplines 
and  child  care  sectors. 

In  our  consultations  with  experts  in 
the  field,  we  were  told  that  it  is  crucial 
to  understand  the  interplay  between 
child  care  supply  and  demand  in 
different  communities,  population 
groups,  and  policy  contexts.  As  more 
knowledge  is  gained  about  child 
development  and  well-being  in 
contemporary  environments,  there  is  a 
need  for  better  imderstanding  of  how 
child  care  affects  the  growing  child.  As 
more  is  known  about  the  growing 
diversity  in  family  values,  child  rearing 
strategies,  preferences,  and  needs, 
questions  arise  as  to  how  child  care 
policies  and  programs  affect  the  abiUty 
of  parents  to  make  wise  decisions  for 
their  children.  Better  understanding  of 
child  care  is  also  critical  to  emplojmient 
goals  for  adults,  particularly  in  the  arena 
of  welfare  reform  and  economic  self- 
reliance.  In  addition,  there  is  a  need  for 
better  information  about  how  child  care 
can  help  parents  manage  the  difficulties 
of  balancing  work  and  family  life, 
especially  when  resources  are  scarce. 

This  section  describes  five  broad 
research  questions  that  the  Child  Care 
Bureau's  research  agenda  seeks  to 
address.  These  questions  are  designed  to 
provide  descriptive  profiles  of  child 
care  supply  and  demand,  examine  major 
variations  and  their  outcomes,  explore 
the  interrelationships  among  child  care 
market  forces,  policies  and  programs, 
and  determine  how  these  factors  pla)^ 
out  among  different  populations  of 
children  and  families. 

1.  What  does  child  care  look  like 
today? 

2.  How  do  the  variations  in  child  care 
affect  children? 

3.  How  do  the  variations  in  child  care 
affect  parents? 

4.  How  do  the  answers  to  these  broad 
questions  translate  into  specific  policy 
and  program  choices  at  the  state  and 
local  levels? 

5.  How  do  the  answers  to  all  the 
questions  above  differ  for  sub-groups  of 
children  and  families? 

These  five  questions  and  their  sub- 
questions  were  developed  from  the 
comments  and  suggestions  of 
researchers,  pohcy  makers,  and 
practitioners  during  the  development  of 
the  research  agenda.  We  are  particularly 
interested  in  these  questions  as  they 
relate  to  low-income  families,  including 
those  who  are  transitioning  from  welfare 
to  work,  working  families  who  were 
formerly  on  welfare,  and  working 
famihcs  who  have  not  been  a  part  of  the 
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welfare  system. 


We  are  also  concerned 


with  the  many  i  ssues  of  unmet  need, 


quality  of  care. 


jolicy  relevance,  and 


outcomes  as  th^e  themes  play  out  in 
different  socialjcuitural,  and  linguistic 
contexts. 

Each  questioi  contains  several 
illustrative  sub-buestions.  No  individual 
research  project  will  address  all  of  these 
questions;  a  pro  lect  may  focus  on  a 
particular,  essential  issue  or  explore  a 
more  complex  s  et.  However,  each 
project  should  c  ontribute  to  the  larger 
context  of  inten  elated  child  care  issues. 

Question  1   Whgt  Does  Child  Care  Look 
Like  Today? 


resei  irch 


The  first 
to  broadly  desc^be 
What  types  of 
What  quality 
receive?  What 
how  much  do 
providers  of 
their  characteristics 
these  descripti 
the  basis  for 
of  interrelation^ips 
market  forces, 
influences,  poli: 
outcomes. 

Types  of  Care 


question  is  intended 
child  care  today, 
do  families  use? 
do  children 
child  care  cost  and 
pbrents  pay?  Who  are  the 
care  and  what  are 
?  The  answers  to 
questions  will  form 
detailed  exploration 
among  child  care 
sbciad  and  cultural 
ies,  programs,  and 


cire  I 

of  care  I 

coes  I 


child 


tivte 


mare 


•  How  is  the 
care  distributee 
care:  child  care 


•  How  many  families  rely  exclusively 
on  their  own  mi  jmbers  for  the  care  of 
children  at  diff<  rent  ages?  How  many 
parents  provide  all  of  the  care  for  their 
children?  How  nay  rely  on  other  adult 
relatives  includ  ng  grandparents?  How 
many  allow  chi  dren  to  care  for 
themselves  or  t]  leir  younger  siblings? 
How  many  fam:  lies  rely  largely  on  care 
in  the  commun:  ty?  How  many  use  some 

c:are  within  the  family 
and  the  commu  aity?  Are  there  common 
usage  patterns  ( r  transitions  between 
family  and  com  munity  care? 

commimity  supply  of 
across  different  types  of 
centers  and  other  early 
childhood  prog'ams,  group  child  care 
homes,  family  child  care  homes,  and 
arrangements  iii  the  child's  own  home 
(nannies  or  sittirs)? 

•  Within  thetformal  child  care  sector, 
how  is  the  supply  of  care  distributed 
across  regulated  family  child  care 
homes  and  center-based  programs?  To 
what  extent  do  family  child  care  homes 
operate  as  part  )f  networks?  Within  the 
informal  care  s«  »ctor,  how  is  the  supply 
distributed  amc  ng  relatives  (kin) 
individuals  wit  lin  close  social  networks 
(kith),  legally  o  )erating  non-regulated 
care  offered  in  he  conununity,  and 
"underground"  or  illegally  operating 
services? 


Quality  of  Care 

•  What  are  the  elements  of  quality  in 
the  care  of  infants,  toddlers,  and 
preschoolers?  What  constitutes  quality 
in  programs  serving  six-to-twelve  year 
old  children  during  their  out-of-school 
time?  How  do  child  care  professionals 
and  informal  providers  define  high- 
quality  and  low-quality  care?  How  do 
peu^nts  define  quality?  What  do  school- 
age  children  have  to  say  about  their  own 
needs  and  preferences  in  the  use  of  out- 
of-school  time?  How  do  the  same  or 
similar  dimensions  of  quality  change 
when  applied  to  children  in  different 
developmental  stages? 

•  What  are  the  key  indicators  of  high 
quality  in  different  types  of 
environments?  Of  low  quality?  How 
does  structural  quality  (  e.g.,  caregiver- 
to-child  ratios,  group  size,  professional 
qualifications,  continuity  of  care  and 
provider  retention)  relate  to  process 
quality  (what  happens  in  the  child  care 
environment)  and  quahty  as  measiued 
by  interviews  with  parents,  providers  or 
other  professionals? 

•  What  is  the  range  of  quality  within 
a  given  type  of  care  according  to  a 
variety  of  approaches  and  measiu^s? 
What  aspects  of  quality  appear  to  be 
most  prevalent  or  lacking  in  center- 
based  settings  and  home-based 
environments?  In  formal  care  programs 
and  informal  arrangements?  What 
practices  best  support  the  cognitive, 
social  and  emotional  development  of 
children? 

•  How  do  variables  related  to  the 
distribution  of  child  care  relate  to 
families  and  their  experiences?  For 
example,  how  many  and  what  types  of 
care  do  children  experience  throughout 
the  day?  How  many  arrangements  do 
they  have  over  the  coiwse  of  a  year? 
How  do  elements  of  care  stability, 
continuity,  and  transition  affect  the 
quality  of  their  care  in  different  types  of 
settings? 

Costs  of  Care  and  Subsidies 

•  What  are  the  costs  of  care  provided 
in  different  types  of  settings?  What  does 
care  actually  cost  to  provide?  What  do 
providers  charge?  How  much  do  parents 
pay? 

•  To  what  extent  are  subsidies 
available  and  accessible  to  eligible 
families  and  children?  To  what  extent 
are  subsidies  used?  Which  eligible 
families  use  subsidies  and  which  do 
not?  What  do  eligible  families  do  when 
subsidies  are  not  available? 

•  How  do  child  care  subsidies  affect 
the  price  of  care  purchased  by  low- 
income  parents?  Do  parents  who  receive 
child  care  subsidies  make  different 
choices  than  low-income  parents 


without  subsidies?  What  is  the  quality 
of  care  purchased  by  families  with  the 
help  of  subsidies? 

•  How  does  the  utilization  of 
subsidized  child  care  shift  during  the 
transition  from  welfare-to-work?  How 
does  use  of  subsidies  vary  among 
current  TANF  recipients,  former  TAMP 
recipients,  and  other  working  poor 
families?  What  are  the  interrelationships 
among  welfare  status,  employment, 
child  care  subsidy,  price  of  care,  and 
family  income? 

•  Do  subsidies  affect  the  likelihood  of 
working,  the  number  of  hours  worked, 
the  types  of  jobs  obtained,  or  the  level 
of  earnings?  Do  subsidies  affect  the 
stability  and  progression  of  employment 
and  earnings? 

•  What  are  the  interrelationships 
among  child  care  cost,  subsidy,  and 
quality?  Do  subsidies  affect  the  quality, 
safety,  and  stability  of  care  that  children 
receive? 

Characteristics  of  the  Child  Care 
Workforce 

•  Who  is  caring  for  children?  How  do 
characteristics  of  the  child  care 
workforce  vary  by  type  of  care, 
regulatory  status,  demographic 
characteristics  of  the  population,  type  of 
neighborhood,  and  other  important 
variables? 

•  What  are  the  demographic 
characteristics,  professional 
characteristics,  and  motivations  of 
individuals  who  work  in  child  care  and 
early  education  programs?  What  is  the 
current  salary  and  benefit  structiu-e  for 
child  care  center  staff,  preschool 
teachers  and  other  early  childhood 
professionals?  How  do  provider 
education,  training,  experience  affect 
salaries  and  benefits? 

•  What  factors  make  a  difference  for 
staff  turnover,  continuity  of  care,  and 
the  quality  of  services  provided?  What 
are  the  challenges  to  retention  of 
qualified  staff?  What  is  the  effectiveness 
of  approaches  to  improve  retention? 
How  do  quality  enhancements  such  as 
accreditation  affect  the  quality  of 
services  received?  Do  accredited 
programs  maintain  higher  levels  of 
quality  over  time? 

•  What  are  the  demographic 
characteristics,  backgroimd,  training, 
skills,  and  motivations  of  licensed 
family  child  care  providers,  license- 
exempt  caregivers,  and  other 
unregulated  providers  in  the 
community?  What  types  of  supports  are 
available  and  used  by  caregivers  who 
are  part  of  a  formal  system  and  those 
who  operate  informally? 
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Question  2.  How  do  the  major  variations 
in  child  care  affect  children? 

•  This  set  of  questions  examines  how 
children  develop  in  different  care 
environments,  how  various  features  of 
child  care  affect  children,  and  how 
child  care  relates  to  other  important 
factors  such  as  school  readiness  and 
achievement. 

•  What  components  of  healthy 
development  are  most  affected  by  child 
care?  How  do  emotional,  cognitive,  and 
social  variables  interact  in  the 
developing  child?  How  do  early 
experiences  in  child  care  help  to  shape 
development?  What  are  the  implications 
of  different  aspects  and  levels  of  child 
care  quality  for  growth  and 
development  throughout  childhood? 

•  How  do  structural  variables  of 
quality  (regulatory  status,  staff/child 
ratio,  group  size,  caregiver  training,  etc.) 
relate  to  caregiver  behaviors  and 
outcomes  for  children?  For  example,  do 
informal  caregivers  provide  safety, 
stability,  continuity,  and 
developmentally  appropriate 
experiences? 

•  How  do  other  featiires  of  child  care 
environments,  such  as  type  of  care,  cost, 
administrative  strategies,  and 
characteristics  of  the  child  care 
workforce  affect  outcomes  in  children? 

•  What  are  the  interrelationships 
among  types  of  setting,  quality  of  child 
care  and  school  readiness?  What  are  the 
linkages  between  child  care,  children's 
development,  school  readiness,  and 
later  school  performance?  How  do 
programs  serving  older  children  during 
out-of-school  time  influence  their 
academic  performance  and 
developmental  well-being? 

•  How  many  children  are  in  high- 
quality  care  environments  that  promote 
their  healthy  development?  How  many 
are  in  poor  quality  settings  that  threaten 
to  impair  their  development?  What  are 
the  most  important  factors? 

•  Are  there  important 
interrelationships  between  child  care 
quality  and  the  quality  of  children's 
other  environments?  For  example,  does 
the  availability  of  high  child  care 
quality  mitigate  against  violence  in  the 
home  and  community?  Does  a  generally 
low  level  of  child  care  quality  care 
increase  the  risk?  In  what  ways? 

Question  3.  How  do  the  major  variations 
in  child  care  affect  parents? 

•  This  set  of  questions  examines  the 
interrelationships  among  market  forces, 
workplace  factors,  child  care  policies 
and  programs,  commimity  supports,  and 
outcomes  for  parents. 

•  What  is  the  relationship  between 
parents'  perceptions  of  quality  care, 


their  goals  around  child  literacy,  and 
the  child  care  decisions  they  make?  Do 
they  choose  care  that  is  consistent  with 
their  values  and  expectations? 

•  Do  families  with  more  choices 
receive  better  quality?  Do  those  with 
fewer  choices  receive  care  of  lower 
quality?  What  is  the  impact  on  parents 
when  they  can't  find  or  afford  high 
quality  care  for  their  children? 

•  What  do  parents  know  about  the 
availability  of  child  care  options, 
subsidies  and  other  resources  in  their 
community?  Are  there  groups  of  parents 
who  are  better  informed  than  others? 
How  do  resource  and  referral  services  or 
other  community  supports  influence  the 
choices  and  quality  of  care  experienced 
by  families.  How  does  information 
influence  decision-making? 

•  Is  there  an  uimiet  need  for 
subsidies?  Which  factors  appear  to 
influence  subsidy  use  when  subsidies 
are  available?  What  happens  to  eligible 
families  when  child  care  subsidies  are 
not  available?  What  are  the  cultiual, 
social,  economic  and  institutional 
constraints  on  the  demand  for  child  care 
subsidies? 

•  To  what  extent  do  child  care 
problems  and  instability  affect 
workplace  productivity,  absenteeism, 
tardiness,  and  timiov  r?  How  are 
employers  dealing  with  these  problems? 
To  what  extent  do  employers  provide 
assistance  for  child  care  through  on-  or 
near-site  programs,  dependent  care 
plans,  purchase  of  slots?  What  is  the 
impact  of  Federal  and  State  efforts 
aimed  at  encouraging  employers  to 
support  child  care? 

•  To  what  extent  do  workplace 
policies  and  personnel  practices  affect 
parents'  ability  to  successfully  work  and 
care  for  their  children?  How  do  parents 
deal  with  tensions  and  conflict  between 
child  care  and  work  demands? 

•  How  do  variations  in  type  of  care, 
quality,  cost,  use  of  subsidy, 
characteristics  of  the  child  care 
workforce,  and  other  important  featiues 
affect  the  ability  of  families  to  meet 
basic  needs?  What  are  the  effects  on 
employment,  earnings,  family  income 
and  career  progression? 

•  How  do  policies  and  practices 
concerning  flexibility  of  child  care 
interact  with  workplace  policies 
concerning  flexibility  for  workers  and 
flexibility  within  the  family?  How  do 
particular  patterns  of  flexibility  and 
rigidity  enhance  or  limit  the  ability  of 
parents  to  successfully  manage  family 
and  work  responsibilities?  Where  do 
parents  find  the  flexibility  they  need? 

•  How  affordable  is  child  care  for 
low-income  parents?  What  proportion  of 
family  income  goes  for  child  care  in 
various  types  of  families? 


•  What  trade-offs  do  parents  make 
among  child  care  cost,  quality  and 
flexibility  or  convenience?  How  do  they 
make  these  decisions?  What  are  the 
most  important  elements  in  formulating 
complex  choices? 

Question  4.  How  do  the  answers  to  these 
broad  questions  translate  into  specific 
policy  and  program  choices  at  State  and 
local  levels? 

This  set  of  questions  explores 
interrelationships  among  market  forces, 
policies,  and  programs  carried  out  by 
states  and  local  communities,  along 
with  the  outcomes  of  these  factors  for 
children  and  families. 

•  How  are  the  roles  of  local 
stakeholders  (advocates,  providers, 
parents t schools,  businesses,  etc.)  in 
child  care  changing?  Are  the 
stakeholders  changing?  If  so,  how?  How 
do  changing  roles  affect  the  overall 
child  care  system? 

•  What  roles  do  resource  and  referral 
programs  play?  Does  the  presence  of 
resource  and  referral  services  influence 
the  supply  of  care?  In  areas  where  no 
such  program  is  available,  how  do 
providers  and  parents  learn  about 
resources  such  as  training,  subsidies, 
and  the  community  supply  of  care? 

•  What  roles  do  employers  play?  To 
what  extent  do  employers  participate  in 
the  community  infrastructure  for 
support  of  the  child  care  industry 
through  resource  and  referral,  training 
or  technical  assistance  for  providers, 
parent  education  and  consumer 
information,  or  transportation  for 
children? 

•  How  do  child  care  regulations, 
subsidies  and  other  policies  affect  the 
availability  of  care  in  low-income 
neighborhoods?  What  is  the  relationship 
between  the  overall  supply  of  care  in  a 
community  and  the  care  used  by 
subsidized  families? 

•  What  are  the  interrelationships 
among  local  market  rates,  child  care 
subsidies,  and  what  parents  pay?  How 
do  child  care  subsidies  and  co-payment 
rates  affect  the  cost  of  care  in  local 
markets?  How  do  required  co-payments 
and  additional  fees  charged  by 
providers  affect  subsidy  utilization  and 
choices  made  by  parents?  Does 
participation  in  other  Federal  programs 
(e.g.,  Child  and  Adult  Care  Food 
Program)  reduce  costs  to  peu^nts? 

•  What  are  the  interrelationships 
among  parents'  judgments,  providers' 
judgments,  professional  observations  of 
care  environments,  and  children's 
experiences?  Are  there  innovative 
methods  that  States  and  cjimmunities 
can  use  to  identify  need,  improve 
responsiveness  to  families,  leverage 


4504 


Federal  Register / Vol.  65,  No.  18 /Thursday.  January  27,  2000 /Notices 


and 


improve  the  quality  of 


resources 
services? 

•  Within  thd  specific  types  of  care, 
what  aspects  n  sed  improvement?  How 
can  States  assei  is  and  improve  the 
quality  of  care  A^ithin  each  type? 

•  How  do  pi  blic  and  private  child 
care  programs,  Head  Start,  kindergarten 
and  pre- kinder  jarten  programs,  before- 
and  after-schoc  1  programs,  and  other 
child  developn  lent  programs  fit  into  the 
community-level  infrastructure?  To 
what  extent  dojcommunity  child  care 
centers.  Head  Start  programs,  State  pre- 
kindergarten  pfograms  and  other  early 
childhood  pro-ams  collaborate?  What 
are  the  challenges  to  collaboration?  Are 
there  successhid  models  of  statewide  or 
local  collaboration?  Are  there  specific 
policies  that  mike  a  difference? 

•  How  do  States  and  localities  fund 
child  care  and  pther  early  childhood 
education  programs?  What  innovations 
are  being  explored?  What  are  the 
funding  barriers  to  a  seamless  system? 
How  are  funds  being  blended  at  the 
State  and  local  levels?  How  do  various 
financing  strategies  a^ect  the 
availability  ancfaccess  to  high  quality 
care  in  different  communities? 

•  How  do  State  and  local  regulations 
affect  quality  iii  various  child  care 
settings?  How  i  s  this  process  mediated 
by  institutional  and  community  factors? 
How  have  Statf  s  used  their  quality 
improvement  f  mds?  What  are  the 
results  of  these  initiatives?  Have  they 
made  a  differer  ce  for  children  and 
families? 

•  How  do  St  ite  and  local  policy 
variations  affec  I  the  utilization  of 
subsidized  cart  ?  Why  don't  some 
eligible  families  apply  for  subsidies? 
What  happens  to  eligible  families  who 
apply  for  but  di )  not  receive  subsidized 
care? 

•  How  do  ch  ild  care  policies  affect 
welfare  familie;,  those  moving  off 
welfare,  and  th  5  working  poor  who  are 
not  part  of  the  i  velfare  system?  How  are 
working  class  and  middle-income 
families  affected  by  child  care  policies? 

•  How  do  child  care  subsidy  policies 
affect  the  avails  bility  and  quality  of 
care?  For  exam  )le  how  do  eligibility 
requirements,  co-payment  requirements 
and  reimbursei  lent  rates  interact  to 
affect  supply  o  care  in  local  markets? 
Are  market  rate  surveys  useful  in 
assessing  the  c(  tst  of  care  and  the 
appropriate  levels  of  reimbursement?  To 
what  extent  do  market  rate  surveys 
reward  the  moi  e  affluent  urban 
providers  whili  s  penalizing  providers  in 
poorer  counties  ?  Do  differences  in  how 
subsidies  and  1  censing  are 
administered  ii  ifluence  child  care 
supply  and  dei  land  and  the  use  of 
subsidies? 


Question  5.  How  do  the  answers  to  all 
the  questions  above  differ  for  sub- 
groups of  children  and  families? 

This  set  of  questions  examines  how 
different  groups  of  children  and  families 
are  being  affected  by  the  major 
variations  in  child  care  market 
structiires,  policies  and  programs  in  the 
light  of  social  and  cultural  trends. 

Family  Structure  and  Characteristics  of 
Children 

•  What  are  the  variations  in  services 
and  outcomes  when  viewed  through  the 
lens  of  family  structiire  and  child 
characteristics? 

•  Do  different  types  of  providers 
serve  different  child  popiilations?  What 
services  are  available  and  utilized  for 
the  care  for  infants,  toddlers,  and 
preschoolers,  yoimg  school-age  children 
and  those  in  the  upper  elementary 
grades?  For  children  with  disabiUties  or 
chronic  illness?  Abused  and  neglected 
children? 

•  Do  single  parents,  two  parent 
families  and  extended  families  make 
different  arrangements  for  the  care  of 
their  children? 

Demographic  and  Cultural  Factors 

•  What  demographic,  cultural  and 
linguistic  factors  iiifluence  the 
availability,  utilization,  cost,  and  quality 
of  care?  How  are  population 
demographics  changing  in  local 
conmiunities,  and  how  does  increasing 
ethnic  and  linguistic  diversity  affect 
child  care  services? 

•  How  do  demographic,  cultiiral  and 
linguistic  factors  affect  parental 
selection  and  utilization  patterns?  What 
are  the  determinants  of  parental  choice 
in  different  cultural  and  ethnic  groups? 
What  family-  and  community-level 
factors  shape  the  type  and  quality  of 
care  selected  by  low-income  parents  in 
different  cultural  and  linguistic 
contexts? 

•  Do  parents  with  different  personal 
characteristics,  family  structures, 
financial  resources,  and  employment 
patterns  make  different  child  care 
choices?  Do  some  families  have  more  or 
better  options?  Are  some  families  able  to 
make  better  use  of  their  perceived 
options?  How  do  geographic, 
community  or  cultural  factors  affect 
parent's  decisions,  utilization  patterns 
and  outcomes? 

•  What  is  the  availability, 
accessibility,  cost  and  quahty  of  care  for 
children  from  various  ethnic  groups, 
especially  Native  American  children, 
recent  immigrants,  and  non-English 
speaking  children?  Are  there  shortages 
of  care  for  children  in  some  age  groups, 
ethnic  groups,  or  special  circimistances? 


What  are  the  outcomes  for  these 
different  groups  of  children? 

Conununity  and  Neighborhood  Factors 

•  What  are  the  major  variations  when 
viewed  through  the  lens  of  community 
and  neighborhood?  How  does  the 
availability  of  care  vary  in  different 
types  of  communities  and 
neighborhoods?  Is  the  distribution  of 
care  different  in  neighborhoods  with 
large  welfare  populations, 
neighborhoods  with  large  numbers  of 
low-income  working  families,  and  more 
affluent  neighborhoods? 

•  What  community  factors  are 
important?  How  do  child  care  market 
forces,  policies,  programs  and  outcomes 
vary  in  different  kinds  of  communities, 
including  rural  areas,  inner  cities,  small 
towns,  and  economically  distressed 
neighborhoods? 

Policy  Variations  in  the  Social  and 
Cultiiral  Context 

•  How  do  State  and  local  child  care 
policies  and  programs  affect  the  choices 
parents  make  and  are  able  to  sustain? 

•  How  do  state  and  local  policies 
affect  child  care  availability, 
accessibility,  affordability,  utilization 
and  outcomes  for  current  TANF 
recipients,  former  TANF  recipients, 
low-income  families  who  are  not  part  of 
the  welfare  system? 

•  How  do  policies  and  programs 
affect  teen  parents,  recent  immigrants, 
families  who  work  non-standard  hours, 
single  peu-ents,  parents  with  significant 
health  problems  and  others  for  whom 
child  care  can  make  a  criticjil 
difference? 

•  What  are  the  outcomes  for  different 
groups  of  parents  in  terms  of  education, 
employment,  wage  progression  and  job 
stability?  What  are  dieir  outcomes  in 
terms  of  family  variables? 

Part  m.  Field  Initiated  Child  Care 
Research  Projects  and  Child  Care 
Policy  Research  Partnerships 

Part  III  includes  descriptions  and 
requirements  for  Field  Initiated  Child 
Care  Research  Projects  (Priority  Area  1) 
and  Child  Care  Policy  Research 
Partnerships  (Priority  Area  2). 
Instructions  for  completing  applications 
are  included,  as  are  evaluation  criteria 
and  funding  procediires. 

Priority  Area  I.  Field  Initiated  Research 
Projects 

A.  Purpose 

The  purpose  of  this  priority  area  is  to 
stimulate  child  care  research  that  helps 
States,  commimities,  and  the  Child  Care 
Bureau  respond  to.  emerging  issues  and 
questions  in  a  timely  and  direct  manner. 
Projects  funded  under  this  priority  area 
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must  contribute  significantly  to  the 
overall  research  agenda,  help  build  the 
research  infrastructure,  and  lay  the 
foundation  for  informed  policy  and 
practices.  Grantees  will  be  expected  to 
produce  significant  findings  by  the  end 
of  the  first  budget  period. 

B.  Priorities 

Field  Initiated  Child  Care  Research 
Projects  are  expected  to  focus  on  one  or 
more  of  the  questions  included  in  Part 
II.  These  questions  were  developed  from 
input  received  from  researchers,  policy 
makers  and  practitioners  during  the 
research  planning  process  described  in 
Parti. 

There  is  the  particular  need  to  study 
important  issues  faced  by  local 
communities  in  order  to  understand  the 
characteristics  of  child  care  today.  Child 
care  markets  operate  at  the  local  level. 
We  want  to  better  understand  market 
dynamics,  how  child  care  demand  and 
supply  interact,  and  how  child  care 
intersects  with  family,  work,  school, 
and  other  community  institutions. 

Field  Initiated  Child  Care  Research 
Projects  will  focus  largely  on  local-level 
issues  in  order  to  understand  the 
intricacies  of  child  care  demand, 
supply,  quality  and  immet  need  in 
different  types  of  commimities,  cultural 
contexts,  policy  contexts,  and 
populations.  Projects  may  be  stand- 
alone studies  or  may  link  with  other 
studies  to  add  sites,  expand  samples, 
add  study  components,  add 
populations,  or  conduct  special 
analyses.  In  addition.  Field  Initiated 
Child  Care  Research  Projects  may 
involve  secondary  analyses  of 
completed  data  sets,  including  those 
from  state  or  national  studies  when 
appropriate.  Partnerships  are  not 
required  for  projects  in  this  category  but 
are  encouraged  if  the  resulting  research 
will  be  more  significant  or  complete 
than  could  be  accomplished  by  a  single 
organization.  Projects  will  also  be 
encoiuaged  to  take  advantage  of 
"natural  experiments"  to  better 
understand  how  changes  in  state  and 
local  child  care  policy  (such  as 
devolution  of  responsibility  for  subsidy 
programs  to  local  offices)  may  be 
affecting  child  care  patterns  and 
outcomes  in  different  policy  contexts. 

The  Child  Care  Bureau  is  especially 
interested  in  funding  projects  that 
address  local  issues  of  national 
significance  where  information  is 
particularly  lacking.  For  example,  there 
is  very  limited  information  about 
informal  care  provided  by  relatives, 
friends,  neighbors,  and  other 
community  caregivers  operating  outside 
the  formal  system.  Very  little  is  known 
about  the  characteristics  of  providers  in 


all  types  of  facilities,  how  they  view 
thefr  work,  or  the  nature  of  children's 
care  experiences.  Additionally,  some 
populations  of  children  and  families  are 
underrepresented  in  existing  research. 

The  following  are  issues  of  special 
priority  for  Field  Initiated  Child  Care 
Research  Projects:  cultiu-ally  and 
linguistically  diverse  populations  and 
cultiu-al  influences  on  child  care;  child 
care  for  infants  and  toddlers;  child  care 
for  children  with  disabilities,  chronic 
illnesses,  and  other  special  needs;  issues 
related  to  children's  out-of-school  time; 
informal  care  provided  by  relatives, 
friends,  neighbors,  and  other 
community  caregivers  operating  outside 
the  formal  system;  issues  related  to 
health,  safety,  and  quality  of  care; 
children's  development  and  well-being 
in  care;  social  and  emotional  supports 
needed  for  a  healthy  child  care 
environment;  and,  the  impact  of  Federal 
and  State  efforts  to  improve  the  quality 
of  care.  Applications  dealing  with  other 
important  issues  are  also  invited. 

C.  Number  of  Awards 

Approximately  8-10  Field  Initiated 
Research  Projects  will  be  funded  in 
Fiscal  Year  2000,  subject  to  the 
availability  of  funds  and  results  of  the 
eveiluation  process. 

D.  Project  Duration,  Funding  Levels  and 
Budget  Periods 

Field  Initiated  Child  Care  Research 
Projects  will  be  awarded  for  project 
periods  of  up  to  three  years.  The  Child 
Care  Bureau  expects  to  invest  an  average 
of  $225,000  per  project  for  the  initial  12' 
month  budget  period,  with  a  range  of 
approximately  $150,000— $300,000  for 
each  project.  Non-competitive 
applications  for  continuation  of  Field 
Initiated  Child  Care  Research  Projects 
will  be  considered  in  fiscal  years  2002 
and  2003  with  up  to  $200,000  per 
project  being  available  for  a  twelve- 
month period.  Apphcations  for 
continuation  grants  funded  beyond  the 
12-month  budget  period,  but  within  the 
36-month  project  period,  will  be 
entertained  in  the  subsequent  year  on  a 
noncompetitive  basis,  subject  to  the 
availability  of  funds  fixim  futiue 
appropriations,  satisfactory  progress  of 
the  grantee,  and  a  determination  that 
continued  funding  is  in  the  best  interest 
of  the  government. 

E.  Federal  Share 

To  maximize  the  Federal  investment 
in  Field  Initiated  Child  Care  Research 
Projects  and  in  the  interest  of  project 
sustainability,  a  financial  commitment 
by  the  applicant  organization  (or  other 
participating  entities)  is  required.  The 
Federal  share  may  comprise  no  more 


than  80  percent  of  total  project  costs. 
Grantee  contributions  may  be  in  cash  or 
in-kind  contributions  of  staff  time, 
employee  benefits,  facilities,  utilities, 
equipment,  materials,  supplies  or  other 
forms  of  project  support. 

F.  Eligible  Applicants 

Eligible  applicants  include  public 
agencies,  non-profit  organizations,  and 
for-profit  entities  that  agree  to  waive 
their  fees. 

(1)  Public  agencies  include  state  or 
local  child  care  agencies;  education 
agencies,  welfare  or  other  human 
services  agencies,  public  schools, 
colleges  and  imiversities;  and  other 
public  agencies  with  an  interest  in  child 
care. 

(2)  Non-profit  agencies  include,  but 
are  not  limited  to,  community  child  care 
and  early  childhood  programs,  child 
care  resource  and  referral  programs,        • 
professional  organizations,  schools, 
colleges  and  universiues,  civic  and 
community  groups,  and  foundations. 

(3)  For-profit  entities  include,  but  are 
not  limited  to,  child  care  businesses, 
private  research  corporations,  and  other 
profit-making  organizations.  These 
entities  are  only  eligible  to  receive  a 
grant  directly  if  they  agree  to  waive  their 
fees.  However,  they  may  participate  in 
projects  as  partners  without  such  a 
waiver. 

G.  Data  Ownership 

Raw  data  are  the  property  of  the 
agency  or  organization  where  the  data 
reside  (for  instance,  the  State  agency  or 
resource  and  referral  entity.)  Working 
data  files  constructed  for  research 
belong  to  the  grantee  carrying-out  the 
research,  but  analyses  of  those  data 
cannot  be  released  without  the  approval 
of  the  agency  that  owns  the  original 
data.  Once  a  study  has  been  completed 
and  released,  clean,  documented  public 
use  files  must  be  prepared  and  archived 
according  to  specifications  supplied  by 
the  Child  Care  Bureau.  These  public  use 
data  files  will  be  the  property  of  the 
Federal  government  and  will  remain  in 
the  public  domain  for  secondary 
analysis  by  other  researchers. 

Priority  Area  2.  Child  Care  Policy 
Research  Partnerships 

A.  Purpose 

The  Child  Care  Policy  Research 
Partnerships  expand  upon  a  strategy 
that  has  proven  successful  in 
stimulating  collaboration  among 
researchers,  policy  makers  and 
practitioners,  facilitating 
interdisciplinary  approaches  and  cross- 
state  research  on  critical  issues,  and 
providing  rapid  responses  to  State  child 
care  administrators'  questions. 
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The  Child  Ca  re  Bureau  has  funded 
two  waves  of  C  lild  Care  Research 
Partnerships  wl  lich  collectively  operate 
as  the  Child  Ca]  e  Policy  Research 
Consortium.  Th  e  purpose  of  the 
Consortium  is  1 3  increase  and 
strengthen  the  ( apacity  for  cross-cutting 
research  on  crit  ical  child  care  issues. 
Partners  are  wo  rking  to  better 
understand  issies  concerning:  (1)  The 
child  care  need  i,  utilization  patterns, 
and  outcomes  for  low-income  families, 
including  welfare  recipients,  those 
moving  from  wi  dfare  to  work,  and  the 
working  poor;  ( I)  the  child  care 
opportunities  a)  id  constraints  which 
affect  low-incoi  le  families  and  children 
under  new  well  are  policies,  changing 
State  and  local  child  care  systems,  and 
emerging  marke  t  conditions;  and  (3)  the 
availability,  cos  t,  quality,  and  other 
critical  features  of  subsidized  child  care 
services.  Infonr  ation  about  the 
Consortium,  in(  luding  project 
descriptions  an  1  publications,  can  be 
found  on  the  CI  ild  Care  Bureau's  web 
page  at  http://www.acf.dhhs.gov/ 
proerams/ccb. 

Tne  new  Child  Care  Policy  Research 
Partnerships  wi  ;1  expand  the  Child  Care 

Consortium  and 
contribute  to  or  going  activities.  This 
approach  is  int(  nded  to  help  the  Child 
Care  Bureau  bu  Id  a  sound  research 
infrastructure,  i  dentify  and  respond  to 
critical  issues  fi  om  a  variety  of 
professional  pei  spectives,  and  develop 
cross-cutting  st]  ategies  for  research. 
Partnerships  fui  ided  under  this  priority 
area  must  also  c  ontribute  significantly 
to  the  broader  r  jsearch  agenda  and  help 
lay  the  foundation  for  informed  policy 
and  practice.  Gi  antees  will  be  expected 
to  produce  sign  ficant  findings  by  the 
end  of  their  firs  12-month  budget 
period. 

B.  Priorities 
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understand  child  care  in  inner  cities, 
rural  areas,  or  selected  populations,  or 
to  address  some  other  cross-cutting 
theme.  A  third  goal  is  to  develop 
longitudinal  data  sets  from  child  care 
subsidy  programs,  regulatory 
information  systems,  resource  and 
referral  data  systems,  and  other 
administrative  systems.  It  is  hoped  that 
these  new  partnerships  will  also  help 
increase  the  comparability  of 
information  made  available  through 
different  data  systems  and  improve 
methods  for  linkage  and  secondary 
analysis  of  completed  data  sets. 

Ongoing  studies  might  also  be 
replicated,  expanded,  linked,  or 
otherwise  utilized  in  the  development 
of  a  comprehensive  and  cohesive 
research  strategy.  Among  the  existing 
partnerships,  for  example,  a  Florida 
study  looked  at  where  parents  receiving 
child  care  assistance  work  (Griesinger, 
Chipty  and  Witte  and  Lee,  Ohlandt  & 
Witte).  This  study  led  to  the  creation  of 
a  program  in  Florida  in  which  funds 
were  appropriated  to  match  employer 
child  care  contributions.  Alabama, 
California,  Massachusetts,  Oregon,  and 
Washington,  D.C.  have  replicated  this 
study.  Other  studies  being  carried  out 
within  the  consortium  are  exploring 
child  care  availability,  quality,  and 
unmet  need  in  different  States  and 
communities.  References  and  project 
descriptions  are  contained  in  the  Child 
Care  Policy  Research  Consortixim 
Executive  Summary  on  the  Child  Care 
Bureau's  web  page. 

New  partnerships  may  also  take  on 
new  data  collection  activities  and  efforts 
to  improve  research  methods  and 
measures.  Other  areas  of  special  priority 
for  new  Child  Care  Policy  Research 
Partnerships  are  subsidies,  waiting  lists, 
duration  of  care,  quality  initiatives,  low- 
income  families,  and  families 
transitioning  off  welfare,  and 
partnerships  among  child  care,  Head 
Start,  and  State  pre-kindergarten 
programs  toward  providing  full-day, 
full-year  services. 

C.  Number  of  Awards 

Four-to-six  Child  Care  Policy 
Research  Projects  vrill  be  funded  in 
Fiscal  Year  2000,  subject  to  the 
availability  of  funds  and  results  of  the 
evaluation  process. 

D.  Project  Duration,  Funding  Levels  and 
Budget  Periods 

Child  Care  Policy  Research  Projects 
will  be  awarded  for  project  periods  of 
up  to  three  years.  The  Child  Care 
Bureau  expects  to  invest  up  to  $300,000 
during  the  initial  12-month  funding 
period  for  each  project.  Initial  grant 
awards  will  be  for  a  12-month  budget 


period.  Non-competitive  applications 
for  continuation  of  Child  Care  Policy 
Research  Projects  will  be  considered  for 
in  fiscal  years  2002  and  2003  with  up 
to  $200,000  per  project  being  available 
for  a  12-month  period.  Applications  for 
continuation  grants  funded  beyond  the 
12-month  budget  period,  but  within  the 
36-month  project  period,  will  be 
entertained  in  the  subsequent  year  on  a 
noncompetitive  basis,  subject  to  the 
availability  of  funds  from  futiue 
appropriations,  satisfactory  progress  of 
the  grantee,  and  a  determination  that 
continued  funding  is  in  the  best  interest 
of  the  government. 

E.  Federal  Share 

To  maximize  the  Federal  investment 
in  Child  Care  Policy  Research 
Partnership  Projects  and  in  the  interest 
of  project  sustainability,  a  financial 
commitment  by  the  applicant 
organization  {or  other  participating 
entities)  is  required.  The  Federal  share 
may  comprise  no  more  than  80  percent 
of  total  project  costs.  Grantee 
contributions  may  be  in  cash  or  in-kind 
contributions  of  staff  time,  employee 
benefits,  facilities,  utilities,  equipment, 
materials,  supplies  or  other  forms  of 
project  support. 

F.  Eligible  Applicants 

Eligible  applicants  include  public 
agencies,  non-profit  organizations,  and 
for-profit  entities  that  agree  to  waive 
their  fees.  The  State  agency  that 
administers  the  Child  Care  and 
Development  Fund  must  be  included  in 
the  partnership.  Additionally,  at  least 
one  member  must  be  a  research  group 
affiliated  with  an  accredited  university 
or  four-year  college.  Broadly-based 
partnerships  are  encouraged.  For 
example,  the  following  entities  may  be 
included:  (1)  Child  care  regulatory 
agencies  and  agencies  that  administer 
child  care  programs  for  low-income 
children  and  families;  (2)  resource  and 
referral  organizations  which  collect  and 
maintain  an  ongoing  data  base  of  local 
or  statewide  information  on  child  care 
demand  and  supply;  (3)  planning 
councils,  commissions,  advisory  groups, 
and  other  organizations  that  participate 
in  child  care  planning  and  policy 
making;  (4)  non-academic  research 
organizations  that  conduct  studies  on 
child  care  markets,  populations, 
services,  policies  or  other  relevant 
aspects  of  child  care;  (5)  Tribal,  county 
or  local  agencies  that  administer  child 
care  subsidy  programs;  (6)  early 
childhood  programs  such  as  public  or 
private  child  care  centers  or  Head  Start; 
(7)  family  child  care  providers  or 
networks  of  family  child  care  homes;  (8) 
professional  organizations  and 
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associations;  (9)  providers  or  supportive 
services  such  as  provider  training, 
technical  assistance,  or  consumer 
education;  (10)  civic  groups  and 
community  organizations;  (11) 
fovmdations  and  charitable 
organizations;  and  (12)  other 
appropriate  organizations  and 
individuals. 

G.  Data  Ownership 

Raw  data  are  the  property  of  the 
agency  or  organization  where  the  data 
reside  (for  instance,  the  State  agency  or 
resource  and  referral  entity.)  Working 
data  files  constructed  for  research 
belong  to  the  grantee  that  is  carrying-out 
the  research,  but  analyses  of  those  data 
may  not  be  released  without  the 
approval  of  the  agency  that  ovras  the 
original  data.  Once  a  study  has  been 
completed  and  released,  clean, 
documented  public  use  files  must  be 
prepared  and  archived  according  to 
specifications  supplied  by  the  Child 
Care  Bureau.  These  public  use  data  files 
will  be  the  property  of  the  Federal 
government  and  will  remain  in  the 
public  domain  for  secondary  analysis  by 
other  researchers. 

Project  Description  and  Application 
Requirements 

This  section  contains  requirements  for 
both  Field  Initiated  Research  Projects 
(Priority  Area  1)  and  Child  Care  Policy 
Research  Partnerships  (Priority  Area  2). 
Applicants  in  each  of  these  priority 
areas  should  follow  the  same  set  of 
formatting  instructions,  but  tailor  their 
Project  Narrative  Statements  to  the 
specific  priority  area  in  which  they  are 
submitting  an  application. 

A.  Contents  and  Format  of  the 
Application 

Applicants  are  cautioned  to  include 
all  required  forms  and  materials, 
organized  according  to  the  required 
format.  The  application  packet  must 
include  the  following  items  in  order: 

A  cover  letter  that  includes  the 
aimovmcement  nimiber,  priority  area 
and  contact  information. 

(1)  Standard  Federal  Forms 

(a)  Standard  Application  for  Federal 
Assistance  (SF  424  face  sheet  and  SF 
424A)  must  be  included  with  the 
application. 

(b)  Standard  Form  424B,  "Assurances: 
Non-Construction  Programs." 
Applicants  must  sign  euid  retiim  the 
Standard  Form  424B  with  their 
applications. 

(c)  Certifications  Regarding  Lobbying. 
Applicants  must  provide  a  certification 
regarding  lobbying  when  applying  for 
an  award  in  excess  of  $100,000. 


Applicants  must  sign  and  return  the 
certification  with  their  applications. 

(d)  Disclosure  of  Lobbying  Activities. 
Applicants  must  disclose  lobbying 
activities  on  the  Standard  Form  LLL 
when  applying  for  an  award  in  excess 
of  $100,000.  Applicants  who  have  used 
non-Federal  fuiids  for  lobbying 
activities  in  connection  with  receiving 
assistance  imder  this  annoimcement 
shall  complete  a  disclosure  form  to 
report  lobbying.  Applicants  must  sign 
and  return  the  disclosure  form,  if 
applicable,  with  their  applications. 

(e)  Certification  Regarding  Drug-Free 
Workplace  Requirements.  Applicants 
must  make  the  appropriate  certification 
of  their  compliance  with  the  Drug-Free 
Workplace  Act  of  1988.  By  signing  and 
submitting  the  application,  the 
applicant  is  providing  the  certification 
and  need  not  mail  back  the  certification 
with  the  application. 

(f)  Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters.  Applicants  must  make  the 
appropriate  certification  that  they  are 
not  presently  debarred,  suspended,  or 
otherwise  ineligible  for  an  award.  By 
signing  and  submitting  the  application, 
the  applicant  is  providing  the 
certification  and  need  not  mail  back  the 
certification  with  the  application. 

(g)  Protection  of  Human  Subjects: 
Assurance,  Identification,  Certification, 
and  Declaration. 

(h)  Certification  Regarding 
Enviromnental  Tobacco  Smoke. 
Applicants  must  make  the  appropriate 
certification  of  their  compliance.  By 
signing  and  submitting  the  application, 
the  applicant  is  provid^g  the 
certification  and  need  not  mail  back  the 
certification  with  the  application. 

(2)  For-profit  entities  wishing  to 
receive  a  grant  directly  must  provide  a 
letter  indicating  their  willingness  to 
waive  their  fees.  Non-profit 
organizations  must  submit  proof  of  non- 
profit status  in  the  application  at  the 
time  of  submission.  The  applicant  can 
demonstrate  proof  of  non-profit  status  in 
any  one  of  three  ways: 

(a)  By  providing  a  copy  of  the 
organization's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c3)  of  the  IRS  code; 

(b)  By  providing  a  copy  of  the 
currently  valid  IRS  tax  exemption 
certificate;  or 

(c)  By  providing  a  copy  of  the  articles 
of  incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

(3)  Executive  Order  12372— Single 
Point  of  Contact.  Where  appropriate, 
include  a  competed  SPOC  certification 
with  the  date  of  SPOC  contact  entered 


on  page  1,  line  16  of  the  SF424  face 
sheet. 

(4)  Table  of  Contents 

(5)  F*roject  Abstract  (not  to  exceed  one 
page)  for  use  in  official  briefings, 
decision  packages,  and  public 
announcement  of  awards 

(6)  Project  Narrative  Statement 

(a)  Issues,  Objectives  and  Significance 

(b)  Research  Design  and  Methodology 

(c)  Management  Plan 

(d)  Staff  Qualifications  and 

Commitment 

(e)  Organizational  Capability 

(f)  Fiscal  Resources  and  Project  Budget 

(7)  Appendices:  All  supporting 
materials  and  documents  should  be 
organized  into  appropriate  appendices 
and  securely  bound  in  to  the  application 
package.  Applicants  are  reminded  that 
the  total  page  limitation  applies  to  both 
narrative  text  and  supporting  materials. 

(a)  Contact  Information  for  all  Key  Staff 

(b)  Resiunes 

(c)  Letters  of  Support,  if  appropriate 

(d)  Other 

(8)  Niunber  of  Copies  and  Binding:  An 
original  and  two  copies  of  the  complete 
application  packet  must  be  submitted. 
Each  copy  of  the  application  should  be 
seciuely  stapled  in  the  upper  left-hand 
comer,  clipped,  or  enclosed  in  a  quick- 
release  binder.  Because  each  application 
will  be  duplicated  for  the  review  panel, 
do  not  use  non-removable  binders.  Do 
not  include  tabs,  plastic  inserts, 
brochures,  videos,  or  any  other  items 
that  caimot  be  photocopied. 

B.  Project  Narrative  Statement 

The  Project  Narrative  Statement 
contains  most  of  the  information  on 
which  applications  will  be 
competitively  reviewed.  The  Project 
Narrative  should  be  carefully  developed 
in  accordance  with  the  research  goals 
and  expectations  described  for  the 
priority  area  in  which  the  applicant  is 
submitting  a  proposal,  the  requirements 
described  in  this  section,  and  the 
evaluation  criteria  and  selection  factors 
described  below. 

The  Project  Narrative  sets  forth  the 
technical  proposal  and  describes  how  it 
will  be  carried  out.  This  statement 
should  be  organized  as  follows:  (1) 
Issues,  Objectives,  and  Significance;  (2) 
Research  Design  and  Methodology;  (3) 
Management  Plan;  (4)  Staff 
Qualifications  and  Commitment;  (5) 
Organizational  Capability;  and  (6)  Fiscal 
Resources  and  Project  Budget. 

Clarity  and  conciseness  are  of  utmost 
importance.  ACYF  strongly  encourages 
applicants  to  limit  their  applications  to 
200  pages,  double-spaced,  with  standard 
one-inch  margins  and  12  point  fonts. 
This  includes  the  entire  Project 
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Narrative  Statenient  including  text, 
tables,  charts,  griphs,  resumes, 
corporate  statem  ents  and  appendices. 

(1)  Issues,  Objecives,  and  Significance 

hi  this  section,  applicants 
demonstrate  the  r  understanding  of  the 
relevant  literatui  e  on  critical  issues  and 
existing  knowle(  Ige,  describe  their 
objectives,  and  c  emonstrate  the 
significance  of  tkeir  proposal. 

Applicants  an  expected  to  show  how 
their  proposal  w  ill  address  the  Child 
Care  Bureau's  research  agenda,  answer 
key  questions,  and  contribute  to  the 
child  care  resear  ch  infi'astructiu-e. 
Specifically,  apj  licants  are  expected  to 
demonstrate  a  cc  mmand  of  the  policy 
and  research  literature  in  child  care,  as 
well  as  emerginf  issues.  The  proposal  is 
expected  to  dem  snstrate  imderstanding 
of  ciurent  polici  js  and  programs,  to 
show  how  the  pi  oposed  research  would 
further  understa  iding,  and  to  suggest 
practical  applications  which  might  be 
derived  from  th«  findings. 

Applications  should  clearly  show 
how  the  research  would  build  on  the 
current  knowled  ge  base  and  contribute 
to  policy,  practi(  e  and  futiu«  research. 
Applicants  are  a  sked  to  consider  the 
significance,  reliability,  and  validity  of 
existing  data  peitaining  to  key 
questions.  In  ad(  iition,  applicants 
should  identify  important  gaps  in  the 
literature  and  ar^as  in  which  findings 
are  contradictor '  or  ambiguous.  It  will 
also  be  importar  t  to  consider  what 
demographic,  ec  onomic,  and  social  data 
are  available  as  fi  context  for  the 
proposed  child  c  are  research.  A 
bibliography  of  i  elevant  literature  must 
be  supplied. 

(2)  Research  Design 

This  section  o 
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ubje^ts;  (e)  administrative 
analysis  of  existing 


cribed 


p"odi 
w  thi 


dary 


data  sets;  (g)  linkages  with  other 
research;  (h)  data  collection;  (i)  data 
processing  and  statistical  analysis;  and, 
(j)  product  development  and 
information  dissemination.  Qualitative 
studies  with  well-defined  methodology 
are  invited  as  well  as  those  that  use 
quantitative  methodology.  As  part  of  the 
design  section,  applicants  should 
discuss  the  strengths  and  limitations  of 
all  proposed  approaches  and 
techniques.  Applicants  are  also  asked  to 
provide  a  flow  chart  or  table  showing 
interrelationships  among  the  proposed 
research  issues,  questions,  variables, 
and  data  elements. 

(a)  Conceptual  Framework  for  the 
Research 

Based  on  the  issues  and  objectives 
described  in  B.l,  present  the  conceptual 
framework  for  the  proposed  research, 
including  the  approach  to  be  taken  and 
why  this  approach  was  chosen. 

(b)  Research  Questions,  Hypotheses  and 
Variables 

Based  on  the  conceptual  framework 
for  the  research,  present:  (a)  Areas  of 
inquiry  to  be  explored;  (b)  specific 
research  questions  and  hypotheses;  and 

(c)  research  variables  and  constructs. 
This  discussion  should  relate  back  to 
the  earlier  discussion  of  Issues, 
Objectives  and  Significance  (B.l)  and 
lead  into  the  design  elements  that 
follow. 

(c)  Data  Sources  and  Sampling  Plan 

This  section  should  include  a  detailed 
plan  for  identifying  data  sources  and 
obtaining  an  appropriate  sample  to 
achieve  objectives  of  the  proposed 
research. 

(d)  New  Data  on  Hiunan  Subjects 

If  new  data  are  to  be  collected  on 
hiunan  subjects,  either  independently  or 
in  conjunction  with  another  ongoing 
study  (e.g.,  by  adding  a  new  sample  or 
an  additional  measiue),  describe  the 
characteristics  of  the  target  population 
and  provide  a  rationale  for  any  sample 
stratification  based  on  personal 
characteristics  of  individuals  (such  as 
ethnicity,  income,  marital  status,  or  age 
of  child.) 

(e)  Administrative  Data 

If  data  would  be  compiled  from 
service  delivery  records  of  State  or  local 
agencies,  from  resource  and  referral 
files,  from  records  maintained  by  child 
care  facilities,  or  from  other  primary 
data  sources,  describe  the  nature  of  the 
data  and  how  they  would  be  accessed, 
characteristics  of  the  sample  and  how  it 
would  be  constructed,  and  how 


confidentiality  of  individual  records 
would  be  maintained. 

(f)  Secondary  Analysis  of  Existing  Data 
Sets 

If  secondary  analyses  would  be 
conducted  on  completed  data  sets, 
describe  the  original  research,  its 
appropriateness  and  limitations  for  this 
study.  Describe  the  natiu'e,  scope  and 
representativeness  of  the  original 
sample  and  characteristics  of  the  data 
(including  data  quality).  Applicants 
who  propose  to  conduct  secondary 
analyses  on  large  data  sets,  such  as 
those  from  the  Census  Biu^au,  Bureau 
of  Labor  Statistics,  and  other  statistical 
organizations  are  expected  to  discuss 
how  their  analyses  could  be  used  to 
help  profile  national,  regional  or  state- 
level  child  care  market  parameters  and 
trends.  If  data  sets  from  completed  child 
care  studies  are  to  be  analyzed, 
applicants  are  asked  to  suggest  ways  in 
which  such  data  could  be  used  by 
others  to  amplify  or  extend  the 
proposed  research. 

(g)  Linkages  With  Other  Research 

If  the  proposed  project  would  involve 
linkage  with  ongoing  research,  describe 
the  ongoing  research  design  and  status, 
how  the  proposed  study  would  benefit 
frt)m  and  contribute  to  it,  how  the 
technical  aspects  of  the  linkage  would 
be  structured  and  carried  out,  and  how 
the  linked  studies  would  address  the 
goals  of  this  aimouncement.  Describe 
how  the  proposed  research  will  make  a 
distinct  contribution  while  building  on 
ongoing  research.  Include  a  letter  of 
cooperation  from  the  individual/ 
organization  conducting  the  research 
which  details  the  status  of  the  data 
collection,  procediu-es  to  ensure  data 
quality,  timeliness  of  data  availability 
and  applicant  access. 

(h)  Data  Collection 

Describe  data  collection  procediu-es 
and  safeguards  for  data  quality.  Discuss 
procedures  to  protect  human  subjects,  to 
maintain  confidentiedity  of  data,  and  to 
obtain  consent  for  participation  (if 
applicable). 

(i)  Data  Processing  and  Statistical 
Analysis 

Include  a  detailed  plcui  for  processing 
and  analyzing  data  from  all  sources 
which  illustrates  how  the  analyses  will 
meet  the  goals  of  this  research.  Discuss 
the  procedures  which  would  be  used  to 
clean  data,  ensure  data  quality,  and 
prepare  data  tapes.  Discuss  plans  for  the 
analysis  of  data,  including  units  of 
analysis,  analytic  techniques  to  be  used 
with  various  types  of  data,  statistical 
considerations  including,  but  not 
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limited  to  power  analysis,  attrition, 
response  rates,  etc.,  and  the  linkage  of 
data  sets,  where  appropriate.  Describe 
documentation  of  the  final  data  set  and 
preparation  of  data  for  archiving  by  the 
Child  Care  Bureau. 

(j)  Product  Development  and 
Information  Dissemination 

Include  a  product  development 
schedule  and  information  dissemination 
plan  which  describes  the  products  to  be 
generated  during  the  course  of  this 
research  (such  as  technical  papers  or 
reports,  siunmaries,  briefings, 
conference  presentations,  doctoral 
dissertations,  journal  articles,  internet 
applications,  software  and  public  use 
data  tapes,  and  the  final  report). 
Describe  the  audiences  for  various 
products  and  the  dissemination 
strategies  that  will  be  employed.  Discuss 
which  products  might  be  collaboratively 
developed  or  disseminated  to  intended 
audiences. 

(3)  Management  Plan 

(a)  The  Management  Plan  is  expected 
to  describe  a  sound  and  workable  plan 
of  action  for  how  the  proposed  project 
will  be  carried  out.  This  section  should 
detail  how  the  project  will  be  structured 
and  managed,  how  the  timeliness  of 
activities  will  be  ensured,  how  quality 
control  will  be  maintained,  and  how 
costs  will  be  controlled.  Applicants 
should  discuss  their  management  of  the 
project  as  a  whole,  and  the  management 
and  coordinating  roles  of  any  partners. 

(b)  Provide  a  diagram  showing  the 
organizational  sti-ucture  of  the  project 
and  the  functional  relationships  among 
components.  ' 

(c)  If  the  project  is  a  partnership, 
describe  how  the  project  will  be 
managed  by  the  lead  organization  to 
ensure  that  members  of  the  partnership 
operate  as  a  cohesive  research  team  and 
that  cross-cutting  goals  of  the  project  are 
carried  out  efficientiy  and  cost- 
effectively. 

(d)  Describe  tiie  make-up  and  role  of 
any  steering  or  management 
committees,  technical  work  groups, 
advisory  panels,  and  other  coordinating 
bodies. 

(e)  Produce  a  project  management 
chart  that  lays  out  sequence  and  timing 
of  the  major  tasks  and  subtasks, 
responsibilities  and  time  commitments 
of  staff,  important  milestones,  reports, 
and  completion  dates. 

(f)  Discuss  potential  problems  or 
difficulties  with  the  proposed 
management  approach,  including 
factors  which  may  affect  the  quality  of 
the  research  or  its  outcomes,  may 
luidermine  the  ability  of  partners  to 
collaborate  effectively,  and  may  hinder 


the  early  sharing,  review  and 
dissemination  of  information. 

(4)  Staff  Qualifications  and  Commitment 

In  this  section,  applicants  must 
provide  evidence  that  project  staff  have 
the  experience,  expertise  and 
commitment  of  sufficient  time  to  carry 
out  the  proposed  project  on  time,  within 
budget,  and  with  a  high  degree  of 
quality. 

(a)  Identify  all  key  staff  positions  for 
this  project,  the  professional 
requirements  for  each,  the  proportion  of 
time  staff  holding  these  positions  will 
be  committed  to  the  project,  the  period 
of  time  they  will  be  employed,  and 
whether  their  continued  employment 
will  be  dependent  solely  on  the  funds 
to  be  awarded  under  this 
announcement. 

(b)  Provide  evidence  that  individuals 
proposed  for  key  positions  have  the 
necessary  technical  skill  and  experience 
to  successfully  carry  out  their  assigned 
roles. 

(c)  Where  key  positions  are  currently 
vacant,  include  a  position  description 
outlining  the  qualifications  necessary  to 
carry  out  the  duties  and  responsibilities 
of  each.  Include  letters  of  commitment 
from  any  key  individuals  who  have 
been  selected  but  not  yet  hired. 

(d)  If  a  data  collection  team  must  be 
assembled,  describe  the  makeup  of  the 
team,  what  expertise  will  be 
represented,  and  how  individuals  will 
be  selected. 

(e)  Identify  all  proposed  consultants 
or  advisors,  document  their  expertise, 
and  describe  how  their  services  will  be 
utilized.  Include  letters  of  commitment 
or  intent  if  possible. 

(f)  Identity  the  authors  of  the  proposal 
and  describe  their  continuing  role  in  the 
project  if  funded. 

(5)  Organizational  Capacity  and  Fiscal 
Resources 

In  this  section,  the  appliceint  must 
demonstrate  that  the  official  grantee  has 
the  organizational  capacity  and  fiscal 
resoiu-ces  to  successfully  carry-out  the 
project  on  time  and  to  a  high  standard 
of  quality,  including  the  capacity  to 
resolve  a  wide  variety  of  technical  and 
management  problems  that  may  occiu. 

(a)  Provide  evidence  of  sufficient 
organizational  resources  to  ensure 
successful  project  management, 
compliance  with  terms  and  conditions 
of  the  grant,  and  oversight  of  the  proper 
use  of  Federal  funds. 

(b)  If  the  project  is  a  partnership, 
provide  evidence  that  all  partners  have 
the  ability,  willingness  and  flexibility  to 
collaborate  effectively  with  one  another 
in  carrying  out  the  proposed  project, 
and  that  the  partnership  as  a  whole 


could  effectively  participate  in  a  larger 
research  consortiiun.  Include  examples 
of  past  or  current  partnerships  that 
demonstrate  the  ability  to  carry  out 
collaborative  research.  Describe  how 
each  partner  was  included  in  the 
planning  of  the  project.  Include  letters 
of  specific  commitment  or  support  from 
each  partner.  Describe  all  cooperative 
agreements,  subcontracts  and  other 
formal  relationships  within  the 
partnership.  Partners  who  will  provide 
access  to  data  or  records  must  provide 
a  letter  stipulating  the  terms  of  their 
agreement  with  the  researchers. 
Describe  the  future  commitment  each 
partner  will  make  to  ensiu«  success  of 
the  collaboration  as  it  evolves. 

(c)  Include  a  separate  two-page 
organizational  capability  statement  for 
each  participating  organization  which 
documents  the  partner's  ability  to  carry 
out  its  assigned  roles  and  functions. 

(d)  Describe  the  relationship  between 
this  project  and  other  relevant  work 
planned,  anticipated  or  underway  by 
the  applicant  or  its  partners.  Include 
funding  sources  for  work  in  progress. 

(e)  Provide  a  list  of  research  and 
financial  partners  including  the  name 
and  address  of  each  organization,  the 
names  of  its  director  and  primary 
contact  for  this  proposal,  and  the 
telephone,  fax  and  internet  numbers  of 
each. 

(6)  Fiscal  Resources  and  Project  Budget 

(a)  Describe  the  natiu«  and  extent  of    * 
financial  participation  from  all  sources. 

(b)  Present  a  detailed  budget  to 
demonstrate  that  the  project  will  have 
adequate  resources  to  carry  out  the  work 
on  time  and  with  a  high  degree  of 
quality. 

(c)  Include  a  detailed  budget  narrative 
which  describes  and  justifies  line  item 
expenses  within  the  budget  categories 
listed  on  the  Standard  Form  424  and 
424A.  (Line  item  allocations  and 
justification  are  required  for  both 
Federal  and  non-Federal  funds.)  If 
project  funds  will  be  subcontracted,  a 
detailed  budget  for  the  use  of  those 
funds  must  be  also  included.  The 
budget  should  include  funds  to  allow 
key  representatives  from  Field  Initiated 
Child  Care  Research  Projects  and  Child 
Care  Policy  Research  Partnerships  to 
participate  in  an  annual  meeting  of  the 
Child  Care  Policy  Research  Consortium 
in  Washington,  D.C. 

(d)  Describe  the  extent  to  which 
funds,  staff  time,  in-kind  services,  and 
other  resoiures  have  been  committed  to 
the  research  effort  during  the  planning 
period. 

(e)  Describe  what  other  resources  are 
expected  to  help  support  the  proposed 
research,  including  existing 
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commitments 
progress.  Descrilje 


negotiations  in 
anticipated  efforts  to 
funding  partners 
p  reject. 


obtain  other 
throughout  the 

Evaluation  and  I  Selection 

A.  Screening  ant  f  Panel  Review 

Each  applicati  in  will  be  screened  to 
determine  whetl  er  the  applicant 

igible  as  specified  in 
each  of  the  prior  ty  areas.  Applications 
h-om  ineligible  o  rganizations  will  be 
excluded  from  tie  review. 

will  be  conducted  in 
Washington,  D.C.  Expert  reviewers  will 
include  research  srs,  Federal  or  State 
staff,  child  care  i  dministrators  and  other 
individuals  experienced  in  the  study  of 
child  care  demai  id  and  supply,  child 
care  delivery  systems,  welfare  and 
supportive  services,  early  child 
development  and  education,  parental 
choice  and  involvement,  and  other 
relevant  areas. 

(2)  A  panel  of  at  least  three  reviewers 
will  evaluate  eaoh  application  to 
determine  the  sttengths  and  weaknesses 
of  the  proposal  i;  i  terms  of  the  Bureau's 
research  goals  ar  d  expectations  for  the 
priority  area  under  consideration, 
requirements  for  the  Project  Narrative 
Statement,  and  t|ie  evaluation  criteria 
listed  below. 

(3)  Panelists  will  provide  written 
comments  and  ai  isign  numerical  scores 
for  each  applicat  on.  The  indicated 
point  value  for  e  ich  criterion  is  the 
maximum  nume  ical  score  for  that 
criterion.  The  asi  ligned  scores  for  each 

summed  to  yield  a  total 

for  the  proposal. 

to  the  panel  review. 

iolicit  comments  from 
other  Federal  ofi  ces  and  agencies,  from 
the  states,  from  relevant  non- 
governmental or  janizations.  and  from 
individuals  who  se  particular  expertise 
is  identified  as  n  ecessary  for  the 
consideration  of  technical  issues  arising 
during  the  revieu.  Their  comments, 
along  with  those  of  the  panelists,  will  be 
considered  by  th  e  Bureau  in  making 
funding  decisioi  s.  The  Bureau  will  also 
take  into  accoim :  the  best  combination 
of  proposed  proj  jcts  to  meet  overall 
research  goals. 

B.  Evaluation  Ciiteria 


criterion  will  be 
evaluation  score 
(4)  In  addition 
the  Bureau  may 


Eligible  applidations 
competitively  ag  ainst 
evaluation  criteija 
These  criteria 
conjunction  witl  i 
priorities  and  r 
throughout  this 
evaluate  how 
addresses  the 
funding. 


w«  11 
f  goil 


will  be  scored 
the  published 
described  below. 
1  be  used  in 
other  expectations. 
ei  juirements  set  forth 
i  innouncement  to 
each  proposal 
s  and  priorities  for 


(1)  Significance,  Issues  and  Objectives 
(maximum  of  10  points) 

(a)  The  extent  to  which  the 
application  reflects  a  soUd 
understanding  of  critical  issues, 
information  needs,  and  research  goals. 

(b)  The  extent  to  which  the  proposed 
project  framework  is  appropriate, 
feasible,  and  would  significantly 
contribute  to  the  importance, 
comprehensiveness,  and  quality  of  the 
proposed  research. 

(c)  The  effectiveness  with  which  the 
discussion  articulates  the  current  state 
of  knowledge  relative  to  issues  being 
addressed,  including:  (1)  critical  child 
care  issues  and  the  complex 
interrelationships  among  major 
variables;  (2)  the  significance  of  these 
issues  and  variables  for  child  care 
policies  and  programs;  (3)  how  current 
knowledge  would  be  brought  to  bear  on 
the  proposed  research;  and  (4)  how  the 
research  would  benefit  various 
audiences. 

(d)  The  importance  of  research 
priorities  identified  for  the  first  budget 
period,  the  degree  to  which  early 
findings  would  be  useful  for  policy  and 
practice,  and  the  significance  of  these 
data  for  the  ongoing  research  goals  if  the 
project  is  continued  beyond  the  first  12- 
month  period. 

(2)  Research  Design  and  Methodology 
(maximum  of  40  points) 

The  extent  to  which  the  applicant's 
proposed  Research  Design: 

(a)  Appropriately  links  critical 
research  issues,  questions,  variables, 
data  sources,  samples,  and  analyses; 

(b)  Employs  technically  sound  and 
appropriate  approaches,  design 
elements  and  procedures; 

(c)  Reflects  sensitivity  to  technical, 
logistical,  cultural  and  ethical  issues 
that  may  arise; 

(d)  Includes  realistic  strategies  for  the 
resolution  of  difficulties; 

(e)  Adequately  protects  human 
subjects,  confidentiality  of  data,  and 
consent  procedures,  as  appropriate; 

(f)  Includes  an  effective  plan  for  the 
dissemination  and  utilization  of 
information  by  researchers,  policy- 
makers, and  practitioners  in  the  field; 
and 

(g)  Effectively  utilizes  collaborative 
strategies,  as  appropriate  to  the  project 
goals  and  design. 

(3)  Management  Plan  (maximum  of  10 
points) 

The  extent  to  which  the  Management 
Plan: 

(a)  Presents  a  sound,  workable  and 
cohesive  plan  of  action  demonstrating 
how  the  work  would  be  carried  out  on 


time,  within  budget  and  with  a  high 
degree  of  quality; 

(b)  Includes  a  reasonable  schedule  of 
target  dates  and  accomplishments; 

(c)  Presents  a  sound  administrative 
framework  for  maintaining  quality 
control  over  the  implementation  and 
ongoing  operations  of  the  study; 

(d)  Presents  a  sound  plan  for 
coordination  of  activities  carried  out  by 
partners  and  demonstrates  an  effective 
approach  to  team-building  among 
project  staff,  consultants  and  advisors, 
and  partnering  organizations;  and 

(e)  Demonstrates  the  ability  to  gain 
access  to  necessary  organizations, 
subjects,  and  data. 

(4)  Staff  Qualifications  and  Commitment 
(maximum  of  20  points) 

(a)  The  extent  to  which  key  staff, 
consultants,  data  collectors  and  other 
necessary  personnel  demonstrate 
competence  in  areas  addressed  by  the 
proposed  research,  including  relevant 
background,  experience,  training  and 
work  on  related  research  or  similar 
projects. 

(b)  The  extent  to  which  staffing  is 
adequate  for  research  design,  sampling, 
field  work,  data  processing,  statistical 
aneilysis,  reporting,  collaboration  with 
other  researchers,  and  information 
dissemination. 

(5)  Organizational  Capacity  (maximum 
of  10  points) 

(a)  The  extent  to  which  (1)  the 
applicant's  facilities  and  organizational 
experience  are  adequate  to  carry  out  the 
tasks  of  the  proposed  project;  (2)  the 
applicant  can  effectively  and  efficiently 
administer  a  project  of  the  proposed 
size,  complexity  and  scope;  (3)  the 
applicant  has  the  capacity  to  coordinate 
activities  with  other  organizations  for 
the  successful  accomplishment  of 
project  objectives;  and  (4)  the  applicant 
has  the  capacity  to  carry  out  all 
proposed  functions  and  roles. 

(b)  If  the  project  is  a  partnership,  the 
extent  to  which;  (1)  the  partnership  is 
well  structxired,  with  important  and 
relevant  roles  for  participating 
organizations;  (2)  partners  are 
appropriate  and  significantly  committed 
to  research  goals;  (3)  partners  have  the 
ability  to  carry  out  collaborative 
research,  both  within  the  proposed 
Partnership  and  as  a  member  of  the 
larger  Consortium;  (4)  the  partners  will 
contribute  adequate  organizational 
resoiut:es;  and  (5)  the  partnership  has 
significant  fiscal  commitment  and 
support. 
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(6)  Fiscal  Resources  and  Project  Budget 
(maximum  of  10  points) 

(a)  The  extent  to  which  proposed 
project  costs  are  reasonable,  the  funds 
are  appropriately  allocated  across 
component  areas,  and  the  budget  is 
sufficient  to  accomplish  the  objectives. 

(b)  The  extent  to  which  the  applicant 
has  sufficient  fiscal  capacity  within  the 
organization  to  ensure  that 
unemticipated  problems  can  be  resolved 
and  that  the  project  will  be  completed 
on  time  and  with  a  high  degree  of 
quality. 

(c)  The  extent  to  which  the  applicant 
will  contribute  to  the  project  cost  and  to 
which  the  project  can  be  sustained  in 
the  event  that  futiu^  funding  is  not 
available  through  ACF. 

C.  The  Selection  Process 

The  Associate  Commissioner,  Child 
Care  Biu-eau,  Administration  on 
Children,  Youth  and  Families,  will 
make  the  final  selection  of  the 
applicants  to  be  funded.  Applications 
may  be  funded  in  whole  or  in  part 
depending  on:  (1)  the  rank  order  of 
applicants  resulting  firom  the 
competitive  review;  (2)  staff  review  and 
consultations;  (3)  the  combination  of 
projects  which  best  meets  the  Biueau's 
research  objectives;  (4)  the  funds 
available;  and  (5)  other  relevant 
considerations. 

Selected  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  sets  forth  the 
amount  of  funds  granted,  the  terms  and 
conditions  of  the  cooperative  agreement, 
the  effective  date  of  the  award,  the 
budget  period  for  which  support  is 
given,  and  the  total  project  period  for 
which  support  is  provided. 

D.  Funding  Date 

It  is  anticipated  that  successful 
applications  for  Field  Initiated  Child 
Care  Research  Projects  and  Child  Care 
Policy  Research  Partnerships  will  be 
awarded  by  Jime  1,  2000. 

Part  IV.  Priority  Area  3:  Child  Care 
Research  Scholars 

A.  Purpose 

This  priority  is  intended  to  strengthen 
the  child  care  research  infrastructure  by 
supporting  the  development  of 
researchers  with  a  grasp  of  child  care 
research  and  its  implications  to  policies 
and  programs.  Under  this  priority  area, 
support  will  be  provided  to  doctoral 
candidates  in  conducting  dissertation 
research  on  child  care  issues  imder  the 
auspices  of  the  Child  Care  Bureau  and 
the  educational  institution  in  which  the 
student  is  enrolled.  Dissertation 
research  imder  this  priority  must 


support  the  Biu'eau's  research  agenda 
including  addressing  important 
questions  about  child  care  that  have 
implications  to  families  and  children. 
The  student  is  expected  to  gain 
experience  and  expertise  in  theories  and 
methods  related  to  child  care,  child 
development,  early  childhood 
education,  child  care  program 
administration,  or  child  care  policy. 

B.  Number  of  Awards 

Up  to  six  scholarships  will  be 
awarded.  No  individual  educational 
institution  will  be  funded  for  more  than 
one  candidate  unless  six  applications 
from  different  universities  or  colleges  do 
not  qualify  for  support. 

C.  Project  Period 

Competitive  awards  will  be  for  a  12- 
month  budget  period  although  project 
periods  may  be  for  up  to  24  months. 
Subsequent  year  awards  (12  months) 
will  be  considered  on  a  non-competitive 
basis  subject  to  the  availability  of  funds 
fi-om  future  appropriations,  satisfactory 
progress  of  the  grantee,  and  a 
determination  that  continued  funding  is 
in  the  best  interest  of  the  government. 
Significant  findings  by  the  end  of  the 
first  budget  period  will  be  necessary  to 
demonstrate  satisfactory  progress  on  the 
part  of  the  grantee.  A  subsequent  year 
award  will  not  be  approved  if  the 
student  has  graduated  by  the  end  of  the 
first  year. 

D.  Funding  Levels 

Up  to  $40,000  will  be  awarded  to  each 
successful  applicant  for  a  12-month 
budget  period.  If  the  applicant  expects 
to  receive  a  doctorate  by  the  end  of  the 
first  one-year  budget  period,  the 
application  should  request  funding  for  a 
single  grant  period. 

E.  Matching  Requirements  and  Non- 
Federal  Share 

There  are  no  matching  requirements. 

F.  Maximum  Federal  Share 

(1)  The  maximum  federal  share  is 
$40,000  for  the  first  12-month  budget 
period  and  $30,000  for  one  subsequent 
12-month  period,  subject  to  the 
availability  of  funds  from  future 
appropriations. 

(2)  All  monies  must  be  used  for  the 
dissertation  research  including  required 
personnel  costs,  travel,  and  other 
expenses  directly  related  to  the 
research. 

G.  Eligible  Applicants 

(1)  Eligible  applicants  include 
universities  or  colleges  on  behalf  of 
doctoral  candidates  who  have  a 
dissertation  proposal  approved  by  their 


doctoral  committee  and  who  anticipate 
completing  a  child  care-related 
dissertation  within  the  two-year 
scholarship  period. 

(2)  To  be  eligible  to  administer  the 
grant  on  behalf  of  the  student,  the 
institution  must  be  fully  accredited  by 
one  of  the  regional  accrediting 
commissions  recognized  by  the 
Department  of  Education.  Although  the 
faculty  advisor  will  be  listed  as  the 
Principal  Investigator,  this  grant  is 
intended  for  dissertation  work  being 
conducted  by  a  doctoral  candidate. 
Information  about  both  the  graduate 
student  and  the  student's  faculty 
advisor  is  required  as  part  of  this 
application.  Any  resultant  grant  award 
is  not  transferable  to  another  student. 

H.  Additional  Requirements 

(1)  Research  projects  may  include 
independent  studies  conducted  by  the 
doctoral  candidate  or  well-defined 
portions  of  a  larger  study  being 
conducted  by  a  principal  investigator 
holding  a  faculty  position  or  senior 
research  position  and  for  which  the 
graduate  student  will  have  primary 
responsibility. 

(2)  The  student  must  be  the  author  of 
the  proposal. 

(3)  Research  projects  must  use  soiuid 
quantitative  or  qualitative  research 
methodologies  or  some  combination  of 
the  two. 

(4)  Given  the  size  of  these  grants, 
sponsoring  universities  and  colleges  are 
encouraged  to  waive  their  customary 
indirect  charges. 

/.  Project  Description  and  Application 
Requirements 

Applicants  are  cautioned  to  include 
all  required  forms  and  materials, 
organized  according  to  the  required 
format.  The  application  packet  must 
include  the  following  items  in  order: 

(1)  A  cover  letter  that  includes  the 
Announcement  number,  priority  area, 
and  contact  information. 

(2)  Standard  Federal  Forms. 

(a)  Standard  Application  for  Federal 
Assistance  (SF  424  face  sheet  and  SF 
424A)  must  be  included  with  the 
application. 

(b)  Standard  Form  424B,  "Assurances: 
Non-Construction  Programs." 
Applicants  must  sign  and  retiim  the 
Standard  Form  424B  with  their 
applications. 

(c)  Certification  Regarding  Lobbying. 
Applicants  must  provide  a  certification 
regarding  lobbying  when  applying  for 
an  award  in  excess  of  $100,000. 
Applicants  must  sign  and  return  the 
certification  with  their  applications. 

(d)  Disclosure  of  Lobbying  Activities. 
Applicants  must  disclose  lobbying 
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activities  on  theJStandard  Form  LLL 
when  applying  fpr  an  award  in  excess 
of  $100,000.  Applicants  who  have  used 
non- Federal  funi  Is  for  lobbying 
activities  in  com  lection  with  receiving 
assistance  undei  this  announcement 
shall  complete  a  disclosure  form  to 
report  lobbying.  Applicants  must  sign 
and  return  the  d  sclosure  form,  if 
applicable,  with  their  applications. 

(e)  Certification  Regarding  Drug-Free 
Workplace  Requirements.  Applicants 
must  make  the  a  apropriate  certification 
of  their  compliaj  ice  with  the  Drug-Free 
Workplace  Act  cf  1988.  By  signing  and 
submitting  the  a  jplication,  the 
applicant  is  proi  iding  the  certification 
and  need  not  irn  il  back  the  certification 
with  the  application. 

(f)  Certificatio  i  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters.  Applicants  must  make  the 
appropriate  certification  that  they  are 
not  presently  debarred,  suspended,  or 
otherwise  ineligible  for  an  award.  By 
signing  and  submitting  the  application, 
the  applicant  is  providing  the 
certification  anq  need  not  mail  back  the 
certification  wit  i  the  application. 

(g)  Protection  af  Human  Subjects: 
Assurance,  Iden  :ification.  Certification, 
and  Declaration 

(h)  Certificati(  n  Regarding 
Environmental '  'obacco  Smoke. 
Applicants  mus  make  the  appropriate 
certification  of  t  leir  compliance.  By 
signing  and  subnitting  the  application, 
the  applicant  is  providing  the 
certification  and  need  not  mail  back  the 
certification  witn  the  application. 

(3)TableofC(mtents. 

(4)  Project  abs  tract  (not  to  exceed  one 
page)  for  use  in  Dfficial  briefings, 
decision  packages,  and  public 
announcement  i  »f  awards. 

(5)  The  studei  it's  approved 
dissertation  proposal,  demonstrating  an 
understanding  c  f  current  child  care 
issues,  presenting  a  conceptual 
framework  for  t  »e  proposed  research, 
and  detailing  thje  research  design  and 
implementation  plan,  will  serve  as  the 
basic  project  de  tcription  for  purposes  of 
the  application. 

(6)  A  project  i  ununary  that  includes 
an  overview  of '  he  proposed  research 
and  a  managem  snt  plan  detailing  how 
the  work  will  h\  i  accomplished.  The 
management  pl^n  will  include 
quantitative  mokithly  or  quarterly 
projections  of  tie  accomplishments  to 
be  achieved  for  each  function  or 
activity.  The  pr  jject  summary  should 
include  a  staten  lent  of  how  the 
proposed  reseaich  will  relate  to  the 
research  agendi ,  goals,  and  priorities  of 
the  Child  Care  Bureau,  the  significant 
results  to  be  ac  lieved  within  the  first 
budget  period,  >nd  how  research 


findings  will  be  disseminated  to 
colleagues  and  the  public.  This  section 
should  be  no  more  than  twenty  double- 
spaced  pages  with  one-inch  margins  and 
12-point  font. 

(7)  Staff  and  Position  Data.  A 
curriculum  vitae  should  be  provided  for 
both  the  student  and  faculty  advisor.  An 
official  transcript  should  be  included  for 
the  student  that  reflects  coiu'ses 
completed  at  the  Masters  and  Ph.D 
levels. 

(8)  Faculty  advisor  letter.  The 
application  must  include  a  letter  from 
the  faculty  advisor  stating  that  he  or  she 
has  reviewed  and  approved  the 
proposal,  certifying  the  status  of  the 
student  as  a  doctoral  candidate  with  an 
approved  dissertation  proposal,  the 
project  as  dissertation  reseeirch,  and 
describing  how  the  advisor  will  monitor 
the  student's  work. 

An  original  and  two  copies  of  the  full 
application  packet  must  be  submitted. 
All  supporting  materials  and  documents 
should  be  organized  into  appropriate 
appendices  and  securely  bound  in  the 
application  package.  Each  copy  of  the 
application  should  be  securely  stapled 
in  the  upper  left-hand  comer,  clipped, 
or  enclosed  in  a  quick-release  binder. 
Because  each  application  will  be 
duplicated  for  the  review  panel,  do  not 
use  non-removable  binders.  Do  not 
include  tabs,  plastic  inserts,  brochures, 
videos,  or  any  other  items  that  cannot  be 
photocopied. 

/.  Evaluation  and  Selection 

(1)  Each  application  will  be  screened 
to  determine  whether  the  applicant 
organization  is  eligible  as  specified  in 
Part  rV,  Section  G,  above.  Applications 
from  ineligible  organizations  will  be 
excluded  from  the  review. 

(2)  Panel  Review. 

(a)  The  review  will  be  conducted  in 
Washington,  D.C.  Expert  reviewers  will 
include  researchers,  Federal  or  State 
staff,  child  care  administrators  and/or 
other  individuals  experienced  in  the 
study  of  child  care  demand  and  supply, 
child  care  delivery  systems,  welfare  and 
supportive  services,  early  child 
development  and  education,  parental 
choice  and  involvement,  and  other 
relevant  areas. 

(b)  A  panel  of  at  least  three  reviewers 
will  evaluate  each  application  to 
determine  the  strengths  and  weaknesses 
of  the  proposal  in  terms  of  the  Bureau's 
research  agenda,  application 
requirements,  and  evaluation  criteria 
listed  in  this  section. 

(c)  Panelists  will  provide  written 
comments  and  assign  numerical  scores 
for  each  application.  The  indicated 
point  value  for  each  criterion  is  the 
maximum  numerical  score  for  that 


criterion.  The  assigned  scores  for  each 
criterion  will  be  summed  to  yield  a  total 
evaluation  score  for  the  proposal. 

(3)  In  addition  to  the  panel  review, 
the  Bureau  may  solicit  comments  from 
other  Federal  offices  and  agencies,  from 
the  States,  from  relevant  non- 
governmental organizations,  and  from 
individuals  whose  particular  expertise 
is  identified  as  necessary  for  the 
consideration  of  technical  issues  arising 
during  the  review.  Their  comments, 
along  with  those  of  the  panelists,  will  be 
considered  by  the  Bureau  in  making 
funding  decisions.  The  Bureau  will  also 
take  into  accoimt  the  best  combination 
of  proposed  projects  to  meet  overall 
research  goals. 

K.  Evaluation  Criteria 

Eligible  applications  will  be  scored 
competitively  against  the  published 
evaluation  criteria  described  below. 
These  criteria  will  be  used  in 
conjunction  with  the  other  expectations, 
priorities  and  requirements  set  forth  in 
this  Annoimcement  to  evaluate  how 
well  each  proposal  addresses  the 
Bureau's  research  agenda  and  the  goals. 

(1)  Significance,  Issues  and  Objectives 
(maximum  of  20  points) 

(a)  The  extent  to  which  the 
application  reflects  a  solid 
understanding  of  critical  issues, 
information  needs,  and  research  goals. 

(b)  The  extent  to  which  the 
conceptual  model,  research  issues, 
objectives  and  hypotheses  are 
significant,  well  formulated  and 
appropriately  linked,  reflect  the  Child 
Care  Bureau's  research  agenda,  and  will 
contribute  new  knowledge  and 
understanding. 

(c)  The  extent  to  which  the  proposed 
project  framework  is  appropriate, 
feasible,  and  would  significantly 
contribute  to  the  importance, 
comprehensiveness,  and  qucdity  of  the 
proposed  research. 

(a)  The  effectiveness  with  which  the 
proposal  articulates  the  current  state  of 
knowledge  relative  to  issues  being 
addressed,  including:  critical  child  care 
issues  and  the  complex 
interrelationships  among  major 
variables;  the  significance  of  these 
issues  and  variables  for  child  care 
policies  and  programs;  how  current 
knowledge  would  be  brought  to  bear  on 
the  proposed  research;  and  how  the 
research  would  benefit  various 
audiences. 

(e)  The  importance  of  research 
priorities  identified  for  the  first  budget 
period,  the  degree  to  which  early 
findings  would  be  useful  for  policy  and 
practice,  and  the  significance  of  these 
data  for  the  ongoing  research  goals  if  the 


project  is  continued  beyond  the  first  12- 
month  period. 

(2)  Technical  Approach  (maximiun  of 
40  points) 

The  extent  to  which  the  applicant's 
proposed  Research  Design: 

(a)  Appropriately  links  critical 
research  issues,  questions,  variables, 
data  sources,  samples,  and  analyses; 

(b)  Employs  tecnnically  sound  and 
appropriate  approaches,  design 
elements  and  procedures; 

(c)  Reflects  sensitivity  to  technical, 
logistical,  cultural  and  ethical  issues 
that  may  arise; 

(d)  Includes  realistic  strategies  for  the 
resolution  of  difficulties; 

(e)  Adequately  protects  human 
subjects,  confidentiality  of  data,  and 
consent  procedures,  as  appropriate; 

(f)  Includes  an  effective  plan  for  the 
dissemination  and  utilization  of 
information  by  researchers,  policy- 
makers, and  practitioners  in  the  field; 
and, 

(g)  Effectively  utilizes  collaborative 
strategies,  as  appropriate  to  the  project 
goals  and  design. 

(3)  Management  Plan  (maximum  of  20 
points] 

The  extent  to  which  the  project 
summary  provides  a  management  plan 
that: 

(a)  Presents  a  sound,  workable  and 
cohesive  plan  of  action  demonstrating 
how  the  work  would  be  carried  out  on 
time,  within  budget  and  with  a  high 
degree  of  quality; 

(b)  Includes  a  reasonable  schedule  of 
target  dates  and  accomplishments; 

(c)  Presents  a  sound  administrative 
fiamework  for  maintaining  quality 
control  over  the  implementation  and 
ongoing  operations  of  the  study;  and, 

(d)  Demonstrates  the  ability  to  gain 
access  to  necessary  organizations, 
subjects,  and  data. 

(4)  Applicant  Qualifications  and 
Commitment  (maximum  of  10  points) 

The  extent  to  which  the  applicant: 

(1)  Demonstrates  competence  in  areas 
addressed  by  the  proposed  research, 
including  relevant  background, 
experience,  training  and  work  on  related 
research  or  similar  projects;  and 

(2)  Demonstrates  necessary  expertise 
in  research  design,  sampling,  field  work, 
data  processing,  statistical  analysis, 
reporting  and  information 
dissemination. 

(5)  Budget  (maximum  of  10  points) 

The  extent  to  which  proposed  project 
costs  are  reasonable,  the  funds  are 
appropriately  allocated  across 
component  areas,  and  the  budget  is 
sufficient  to  accomplish  the  objectives. 
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L.  The  Selection  Process 

The  Associate  Commissioner.  Child 
Care  Bureau,  Administration  on 
Children,  Youth  and  Families,  will 
make  the  final  selection  of  the 
applicants  to  be  funded.  Applications 
may  be  funded  in  whole  or  in  part 
depending  on:  (1)  the  rank  order  of 
applicants  resisting  from  the 
competitive  review;  (2)  staff  review  and 
consultations;  (3)  the  combination  of 
projects  which  best  meets  the  Bureau's 
research  objectives;  (4)  the  funds 
available;  and  (5)  other  relevant 
considerations. 

Selected  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  sets  forth  the 
amount  of  funds  granted,  the  terms  and 
conditions  of  the  cooperative  agreement, 
the  effective  date  of  the  award,  the 
budget  period  for  which  support  is 
given,  and  the  total  project  period  for 
which  support  is  provided. 

M.  Funding  Date 

Anticipated  date  of  funding  is  prior  to 
June  1,2000. 

Part  V.  Priority  Area  4:  Child  Care 
Research  Fellowship  Program  , 

A.  Purpose 

The  purpose  of  this  priority  area  is  to 
provide  funding,  through  a  cooperative 
agreement,  to  a  partner  organization  that 
will  work  cooperatively  with  the  Child 
Care  Bureau  to  design  and  implement 
the  Child  Care  Research  Fellowship 
Program.  We  are  seeking  applications 
from  organizations  with  experience  in 
child  care  and  research  issues. 

The  primary  purpose  of  the 
Fellowship  Program  is  to  strengthen  the 
child  care  research  infiastructxire  by 
supporting  the  development  of 
researchers  toward  a  thorough 
understanding  of  child  care  research 
and  its  implications  to  policies  and 
programs  including  the  Child  Care  and 
Development  Fimd.  Individuals  chosen 
to  serve  as  Fellows  will  work  with  Child 
Care  Bureau  and  Senior  ACF  officials. 
State-level  policy-makers,  members  of 
federally-funded  research  projects,  and 
others  involved  in  child  care  research. 
In  addition  to  a  significant  policy- 
related  research  assignment  within  the 
Child  Care  Bureau,  Fellows  will  take 
part  in  educational  and  leadership 
development  programs. 

B.  Priorities 

The  project  under  this  priority  area 
will  be  funded  as  a  cooperative 
agreement  in  which  substantial  Federal 
participation  is  anticipated.  The  partner 
organization  will  work  closely  with 
Federal  staff.  The  specific 


responsibilities  of  the  Federal  staff  and 
the  awardee  will  be  negotiated  prior  to 
award  of  the  cooperative  agreement. 

The  development  of  the  Fellowship 
Program  will  require  an  initial  planning 
period  in  order  to  create  an  effective 
program  that  meets  the  goals  of  the 
Child  Care  Bureau.  We  anticipate  that 
approximately  three  to  five  Fellows  will 
be  involved  in  the  program  each  year 
(subject  to  the  availability  of  funds  from 
future  appropriations),  with  each 
Fellowship  lasting  up  to  two  years. 
Fellows  should  possess  paid  experience 
in  some  aspect  of  the  child  care  or  early 
childhood  field,  an  interest  and  aptitude 
in  research  and  research  methods,  and 
the  desire  to  develop  their  knowledge 
and  skills  in  the  area  of  child  care 
research  and  policy.  Desirable 
qualifications  include  a  degree  with 
relevance  to  child  care  and  early 
childhood  services  and  five  ye^vs  of 
progressively  responsible  work 
experience  related  to  child  care  or  early 
childhood  programs. 

The  partner  organization  will  work 
collaboratively  with  the  Child  Care 
Biu^au  on,  among  other  things: 

(1)  Conceptualization  of  the 
Fellowship  Program  and  development 
of  the  overcdl  project  plan  for 
inrolementation; 

(2)  Development  of  policies  and 
procedures  to  govern  Uie  Fellowship 
Program; 

(3)  EstabUshment  of  recruitment  ♦ 
strategies,  screening,  selection,  and 
compensation/logistical  support  criteria; 

(4)  Management  of  the  application 
and  rating  processes  and 
recommendations  for  selection  of 
individual  Fellows;  and 

(5)  Design  and  implementation  of  an 
orientation  program  and  other  group 
learning  and  developmental  activities 
for  the  Fellows.  These  activities  will 
include  support  to  Fellows  in 
determining  a  policy-related  research 
project  and  in  designing  and  carrying- 
out  this  project. 

C.  Number  of  Awards 

The  Bureau  anticipates  selecting  one 
organization. 

D.  Project  Period 

The  project  period  will  be  up  to  three 
years.  "The  Child  Care  Bureau  expects  to 
invest  up  to  $500,000  for  an  initial  12- 
month  funding  period.  A  non- 
competitive application  for  continuation 
will  be  considered  in  fiscal  years  2002 
and  2003  with  up  to  $375,000  being 
available  for  a  12-month  period. 
Applications  for  continuation  grants 
funded  beyond  the  12-month  budget 
period,  but  within  the  36-month  project 
period,  will  be  entertained  in  the 


4514 


subsequent  year  > 
basis,  subject  to 
from  future 
progress  of  the 
determination 
in  the  best 


_  on  a  noncompetitive 
the  availability  of  funds 
appropriations,  satisfactory 
J  rantee,  and  a 

continued  funding  is 
interest  of  the  govenmient. 


d  funding  level  is 

first  12-month  funding 
.000  for  subsequent  12- 
subject  to  the 
from  future 
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E.  Funding  Levdfs 

The  expecte 
$500,000  for  the 
period  and  $37! 
month  periods 
availability  of 
appropriations) 

F.  Matching  Rec  uirements  and  Non- 
Federal  Share 

There  is  no  matching  requirement. 

G.  Maximum  Federal  Share 

The  maximui  i 
exceed  $500,00^ 
budget  period 

H.  Eligible  Appi  icants 

Universities  a  nd 
agencies,  non-p  "ofit 
for-profit  organ!  zatio 
waive  their  fees 


Federal  share  is  not  to 
for  the  first  12-month 


colleges,  public 
organizations,  and 
ns  agreeing  to 


/.  Project  Descri  otion  and  Application 
Requirements 

In  order  to  su  :cessfully  compete 
under  this  prioiity  area,  applicants  are 
cautioned  to  in(  ;lude  all  required 
materials,  orgarized  according  to  the 
required  format ,  The  application  must 
include  the  foil  jwing  items  in  order: 

(1)  A  cover  letter  that  includes  the 
Aimoimcement  nvunber,  priority  area, 
and  contact  infi  irmation. 

(2)  Standard  '.  'ederal  Forms. 

(a)  Standard  Application  for  Federal 
Assistance  (SF  424  face  sheet  and 
424A);  must  be  included  with  the 
application. 

(b)  Standard  'orm  424B,  "Assurances: 
Non-Constructi an  Programs." 
Applicants  mu!  t  sign  and  return  the 
Standard  Form  424B  with  their 
applications. 

(c)  Certificati  m  Regarding  Lobbying. 
Applicants  mu!  t  provide  a  certification 
regarding  lobb\  ing  when  applying  for 
an  award  in  excess  of  $100,000. 
Applicants  muiit  sign  and  return  the 
certification  wi  th  their  applications. 

(d)  Disclosur;  of  Lobbying  Activities. 
Applicants  must  disclose  lobbying 
activities  on  th ;  Standard  Form  LLL 
when  applying  for  an  award  in  excess 
of  $100,000.  A|  iplicants  who  have  used 
non-Federal  fu  ids  for  lobbying 
activities  in  coi  inection  with  receiving 
assistance  undi  t  this  announcement 
shall  complete  a  disclosure  form  to 
report  lobbying .  Applicants  must  sign 
and  return  the  iisclosure  form,  if 
applicable,  wit  i  their  applications. 


(e)  Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters.  Applicants  must  make  the 
appropriate  certification  that  they  are 
not  presently  debarred,  suspended,  or 
otherwise  ineligible  for  an  award.  By 
signing  and  submitting  the  application, 
the  applicant  is  providing  the 
certification  and  need  not  mail  back  the 
certification  with  the  application. 

(f)  Certification  Regarding 
Enviroiunental  Tobacco  Smoke. 
Applicants  must  make  the  appropriate 
certification  of  their  compliance.  By 
signing  and  submitting  the  application, 
the  applicant  is  providing  the 
certification  and  need  not  mail  back  the 
certification  with  the  application. 

(3)  For-profit  entities  wishing  to 
receive  a  grant  directly  must  provide  a 
letter  indicating  their  willingness  to 
waive  their  fees.  Non-profit 
organizations  must  submit  proof  of  non- 
profit status  in  the  application  at  the 
time  of  submission.  The  applicant  can 
demonstrate  proof  of  non-profit  status  in 
any  one  of  three  ways:  by  providing  a 
copy  of  the  organization's  listing  in  the 
Internal  Revenue  Service's  (IRS)  most 
recent  list  of  tax-exempt  organizations 
described  in  Section  50l(c3)  of  the  IRS 
code;  by  providing  a  copy  of  the 
currently  valid  IRS  tax  exemption 
certificate;  or  by  providing  a  copy  of  the 
articles  of  incorporation  bearing  the  seal 
of  the  State  in  which  the  corporation  or 
association  is  domiciled. 

(4)  Executive  Order  12372— Single 
Point  of  Contact.  Where  appropriate,  a 
competed  SPOC  certification  should  be 
completed  with  the  date  of  SPOC 
contact  entered  on  page  1,  line  16  of  the 
SF424  face  sheet. 

(5)  Table  of  Contents. 

(6)  Project  abstract  (not  to  exceed  one 
page)  for  use  in  official  briefings, 
decision  packages,  and  public 
announcement  of  awards. 

(7)  Project  Narrative  Statement.  The 
Project  Narrative  Statement  contains 
most  of  the  information  on  which 
Applications  will  be  competitively 
reviewed.  The  Project  Narrative  should 
be  carefully  developed  in  accordance 
with  the  research  goals  and 
expectations,  the  requirements 
described  in  this  section,  and  the 
evaluation  criteria  and  selection  factors 
described  below.  The  Project  Narrative 
should  be  organized  as  follows: 

(a)  Issues,  Objectives  and 
Significance.  In  this  section,  applicants 
demonstrate  their  understanding  of 
current  child  care  and  child  care 
research  issues,  describe  their 
objectives,  and  demonstrate  the 
significance  of  their  proposal.  Include  a 
description  of  the  applicant's 


understanding  of  the  goals  and  purposes 
for  the  Fellowship  Program. 

(b)  Approach.  This  section  should 
include  a  sound  and  workable  plan  of 
action  for  how  the  proposed  project  will 
be  carried  out.  Include  a  description  of 
the  approach  and  strategies  that  would 
be  taken  to  design  the  program,  to 
recruit  potential  participants,  to  support 
the  implementation  and  maintenance  of 
the  Fellowship  Program,  and  to  evaluate 
the  program's  effectiveness. 

(cj  Management  Plan.  This  section 
should  detail  how  the  project  will  be 
structiu-ed  and  managed,  how  the 
timeliness  of  activities  will  be  ensured, 
how  quality  control  will  be  maintained, 
and  how  costs  will  be  controlled. 
Applicants  should  discuss  their 
management  of  the  project  as  a  whole, 
and  the  management  and  coordinating 
roles  of  any  partners. 

(d)  Staff  Qualifications  and 
Commitment.  In  this  section,  applicants 
must  provide  evidence  that  project  staff 
have  the  experience,  expertise  and 
commitment  of  sufficient  time  to  carry 
out  the  proposed  project  on  time,  within 
budget,  and  with  a  high  degree  of 
quality.  Identify  all  key  stalf  positions 
for  this  project,  the  professional 
requirements  for  each,  the  proportion  of 
time  staff  holding  these  positions  will 
be  committed  to  the  project,  the  period 
of  time  they  will  be  employed,  and 
whether  their  continued  employment 
will  be  dependent  solely  on  the  funds 
to  be  awarded  under  this 
announcement.  Provide  evidence  that 
individuals  proposed  for  key  positions 
have  the  necessary  technical  skill  and 
experience  to  successfully  carry  out 
their  assigned  roles.  Where  key 
positions  are  currently  vacant,  include  a 
position  description  outlining  the 
qualifications  necessary  to  carry  out  the 
duties  and  responsibilities  of  each. 
Identify  the  authors  of  the  proposal  and 
describe  their  continuing  role  in  the 
project  if  funded.  Include  a  staffing  plan 
and  assiu-ances  that  the  Project  Director 
or  another  appropriate  staff  member  will 
attend  four  meetings  annually  in 
Washington,  DC  to  meet  with  Federal 
staff  to  discuss  issues  related  to 
Fellowship  Program  implementation. 

(e)  Organizational  Capability.  In  this 
section,  the  applicant  must  demonstrate 
that  the  official  grantee  has  the 
organizational  capacity  and  fiscal 
resources  to  successfully  carry  out  the 
project  on  time  and  to  a  high  standard 
of  quality,  including  the  capacity  to 
resolve  a  wide  variety  of  technical  and 
management  problems  that  may  occur. 
Include  a  description  of  the  applicant's 
experience  that  relates  to  programs  of 
the  kind  envisioned  in  this 
announcement.  Also  describe  the 
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mission  of  the  apphcant's  organization 
as  it  relates  to  the  fields  of  child  care 
and  research,  and  how  the  Fellowship 
Program  fits  within  that  mission. 
Provide  evidence  of  sufficient 
organizational  resources  to  ensiu-e 
successful  project  management, 
compliance  with  terms  and  conditions 
of  the  grant,  and  oversight  of  the  proper 
use  of  Federal  funds.  Describe  the 
relationship  between  this  project  and 
other  relevant  work  planned, 
anticipated  or  underway  by  the 
applicant.  Include  funding  sources  for 
work  in  progress. 

(f)  Fiscal  Resoiut:es  and  Project 
Budget.  Present  a  detailed  budget  to 
demonstrate  that  the  project  will  have 
adequate  reso\ut;es  to  carry  out  the  work 
on  time  and  with  a  high  degree  of 
quality.  Include  a  detailed  budget 
narrative  which  describes  and  justifies 
line  item  expenses  within  the  budget 
categories  listed  on  "the  Standard  Form 
424.  (Line  item  allocations  and 
justification  are  required  for  both 
Federsd  and  non-Federal  funds.)  If 
project  funds  will  be  subcontracted,  a 
detailed  budget  for  the  use  of  those 
funds  must  be  also  included.  The 
budget  should  delineate  between  project 
administration  costs  as  opposed  to 
direct  support  to  the  Fellows 
individually  and  as  a  group.  The  budget 
should  include  stipends  to  Fellows.  The 
stipend  should  be  tiered  to 
accommodate  a  range  of  education  and 
experience  and  would  parallel  the 
Federal  GS  12-14  range.  Stipends 
should  include  funds  to  support  fringe 
benefits.  The  average  stipend  and  total 
amoimt  of  the  budget  which  will  be 
used  for  stipends  for  the  Fellows  should 
be  delineated.  It  is  anticipated  that  the 
major  portion  of  the  budget  would  be 
used  for  stipends  and  direct  costs  of  the 
Fellows.  The  other  expenses  to  support 
participation  of  the  Fellows  shoidd  also 
be  described  and  budgeted  within  the 
budget. 

(8)  Appendices:  All  supporting 
materials  and  dociunents  should  be 
organized  into  appropriate  appendices 
and  seciu-ely  bound  in  to  the  application 
package.  Included  should  be  contact 
information  for  all  key  staff,  resumes', 
and  letters  of  support. 

(9)  Other:  An  original  and  two  copies 
of  the  complete  application  packet  must 
be  submitted.  Each  copy  of  the 
application  should  be  securely  stapled 
in  the  upper  left-hand  corner,  clipped, 
or  enclosed  in  a  quick-release  binder. 
Because  each  application  will  be 
duplicated  for  the  review  panel,  do  not 
use  non-removable  binders.  Do  not 
include  tabs,  plastic  inserts,  brochures, 
videos,  or  any  other  items  that  cannot  be 
photocopied. 


/.  Evaluation  and  Selection 

(1)  Screening.  Applications  will  be 
screened  to  ensure  that  applicants  meet 
eligibility  requirements  and  that 
application  packets  are  complete. 
Incomplete  application  packets  and 
applications  from  ineligible  applicants 
will  be  eliminated  from  further 
consideration. 

(2)  Panel  Review.  The  review  will  be 
conducted  in  Washington,  D.C.  Expert 
reviewers  will  include  researchers, 
federal  or  state  staff,  child  care 
administrators  and/or  other  individuals 
with  expertise  in  child  care  and  early 
childhood  services.  A  panel  of  at  least 
three  reviewers  will  evaluate  each 
application  to  determine  the  strengths 
and  weaknesses  of  the  proposal  based 
on  the  Bureau's  research  agenda  and 
goals  as  well  as  the  application 
requirements  and  the  evaluation  criteria 
listed  herein.  Panelists  will  provide 
written  comments  and  assign  numerical 
scores  for  each  application.  The 
indicated  point  value  for  each  criterion 
is  the  maximiun  numerical  score  for  that 
criterion.  The  assigned  scores  for  each 
criterion  will  be  summed  to  yield  a  total 
evaluation  score  for  the  proposal. 

(3)  In  addition  to  the  panel  review, 
the  Bureau  may  solicit  comments  from 
other  federal  offices  and  agencies,  from 
the  States,  from  relevant  non- 
governmental organizations,  and  from 
individuals  whose  particular  expertise 
is  identified  as  necessary  for  the 
consideration  of  technical  issues  arising 
dining  the  review.  Their  comments, 
along  with  those  of  the  panelists,  will  be 
considered  by  the  Bureau  in  making 
funding  decisions.  The  Biu^au  will  also 
take  into  account  the  best  combination 
of  proposed  projects  to  meet  overall 
research  goals. 

K.  Evaluation  Criteria 

Eligible  applications  will  be  scored 
competitively  against  the  published 
evaluation  criteria  described  below. 

(1)  Objectives  and  Understanding 
(maximum  of  20  points) 

(a)  The  extent  to  which  the 
application  clearly  states  the  principal 
and  subordinate  objectives  for  the 
project. 

(b)  The  extent  to  which  the 
application  reflects  a  solid 
understanding  of  critical  child  care  and 
early  childhood  education  issues  and 
information  needs,  as  well  as  the  goals 
and  purposes  of  the  Fellowship 
Program. 

(2)  Approach  (maximiun  of  40  points) 

The  extent  to  which  the  applicant 
outlines  an  appropriate,  feasible  plan  of 
action  pertaining  to  the  scope  of  the 


project  and  details  how  the  proposed 
work  will  be  accomplished  and  lists 
each  organization,  consultant,  and  other 
key  individuals  who  will  work  on  the 
project.  The  approach  should  plan  for 
resolution  of  logistical  issues  and  other 
challenges  that  may  arise. 

(3)  Staff  Background  and  Organization's 
Experience  (maximum  of  20  points) 

The  extent  to  which  the  qualifications 
of  the  organization  and  staff  are 
sufficient  to  administer  the  project.  The 
application  must  identify  the 
background  of  the  project  director  and 
key  project  staff  (including  name, 
address,  training,  most  relevant 
educational  background  and  other 
qualifying  experiences  along  with 
resumes  and  a  short  description  of  their 
responsibilities  or  contribution  to  the 
applicant's  work  plan),  the  experience 
of  the  applicant  in  administering  a 
project  like  the  one  proposed,  the 
applicant's  knowledge  of  child  care 
issues,  and  the  apphcant's  ability  to 
effectively  and  efficiently  administer  the 
project. 

(4)  Budget  Appropriateness  and 
Reasonableness  (maximum  of  20  points) 

The  extent  to  which  the  project's  costs 
are  reasonable  in  view  of  the  activities 
to  be  carried  out,  and  the  budget  is 
sufficient  to  accomplish  the  objectives. 
The  extent  to  which  the  applicant  has 
sufficient  fiscal  capacity  within  the 
organization  to  ensure  that 
unanticipated  problems  can  be  resolved 
and  that  the  project  will  be  completed 
on  time  and  vtrith  a  high  degree  of 
quality. 

L.  The  Selection  Process 

The  Associate  Commissioner,  Child 
Care  Bureau,  Administration  on 
Children,  Youth  and  Families,  will 
make  the  final  selection  of  the  applicant 
to  be  funded.  Applications  will  be 
funded  depending  on:  (1)  the  rank  order 
of  applicants  resulting  from  the 
competitive  review;  (2)  staff  review  and 
consultations;  (3)  the  combination  of 
projects  which  best  meets  the  Bureau's 
research  objectives;  (4)  the  funds 
available;  and  (5)  other  relevant 
considerations. 

Selected  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  sets  forth  the 
amount  of  funds  granted,  the  terms  and 
conditions  of  the  cooperative  agreement, 
the  effective  date  of  the  award,  the 
budget  period  for  which  support  is 
given,  and  the  total  project  period  for 
which  support  is  provided. 
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M.  Funding  Dati 

It  is  anticipate  d 
applications  vvil 
2000. 
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that  the  successful 
be  hinded  by  Jxme  1, 


Dated:  January  19,  2000. 
Patricia  Montoya, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

[FR  Doc.  00-1883  Filed  1-26-00;  8:45  am] 
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740 

742 

770 
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.3785 
.2529 
...202 
...203 


.4176 
.3157 
.1676 
...324 
...324 

81 

...324 


.2017 
.2530 
.2530 
.1757 
.1758 

.1349 
.4176 


..3540 
..1758 
..3540 
..3540 
07,  209,  211, 
692,  695, 
1537,  1538, 
1762,  1763, 
1769,  1771, 
2285,  2287, 
2861,2862, 
3583,  3794, 
3799,  3802, 
4351,4353, 
4354,4356 

2022 

2022 

700,  1308, 

,  2537,  2538, 

3382,  4102 

3540 

2291 

2023,  2025 

2295 

2295 

2022 

2022 

352 

2865 


>54.  395,  397, 

1350,  1353, 

1836.  1838, 

2555,  3165, 

,3621,4192, 

4386 

402,  4192 

2077 

560 

560 

560 

2079 

.560.  2079 
560 


.2492 
.2493 
.2492 
.2492 


772 2492 

774 2492 

902 30 

Proposed  Rules: 

280 1572 

303 731 

16  CFR 

256 2867 

1615 1435 

1700 93 

Proposed  Rules: 

250 2912 

310 2912 

17  CFR 

232 3123 

Proposed  Rules: 

Ch.  II 3399 

1 3623 

18  CFR 

35 810 

Proposed  Rules: 

125 1484 

225 1484 

356 1484 

19  CFR 

4 2868 

162 3803 

171 3803 

191 3803 

Proposed  Rules: 

134 4193 

20  CFR 

Proposed  Rules: 

604 2080 

21  CFR 

101 1000 

173 1776 

177 3384 

201 7,4103 

314 1776 

341 7 

369 7 

556 4111 

558 4111 

801 3584 

803 4112 

804 4112 

862 .2296 

864 2296 

866 2296 

868 2296 

870 2296 

872 2296 

874 2296 

876 2296 

878 2296 

880 2296 

882 2296 

884 * 2296 

886 2296 

888 2296 

890 2296 

892 2296 

1308 3124 

Proposed  Rules: 

216 256 

314 3623 

801 3627 

870 2364 


890 2364 

22  CFR 

514 352 

23  CFR 

655 9 

24  CFR 

35 3386. 

902 1712 

968 3386 

1000 3386 

25  CFR 

1 2026 

301 2030 

602 2030 

Proposed  Rules: 

1 2081,2084 

26  CFR 

1 701,  1236,  1310,2026, 

2323,3586,  3589,  3813, 

3814,3817,  3821,  3844, 

4121 

7 3589 

49 1056 

301 215,  263,  1059,  2030, 

3844 

602 1056,  1236,  1310,  2030, 

2323,  3586,  3589,  3821 , 
3844,  4112 

Proposed  Rules: 

1 258,  1572,  2081,  2084, 

3401,3629,  3903,4203, 
4388,  4396 

31 4396 

40 1076 

301 4396 

27  CFR 

270 1676 

29  CFR 

2550 614 

4044 2329 

30  CFR 

202 1542 

203 2874 

206 1542 

250 217,  2874,  3126 

251 2874,3856 

253 2874 

254 2874,3856 

256 2874 

282 3856 

904 2331 

914 1059 

946 1063 

Proposed  Rules: 

206 1580,2557,3167 

944 2364 

31  CFR 

1 2333 

317 2034 

375 3113 

32  CFR 

Proposed  Rules: 

199 2085 

323 3167 

326 2912 


813 419 

33  CFR 

110 2876 

117 353,  710,  1543,  1543, 

2035,  2036,  2038,  2539, 
2541 

154 710 

155 710 

165. 1065 

207 4124 

Proposed  Rules: 

100 2095 

110 1581,2095 

117 1077 

157 2812 

165 1079,2095 

34  CFR 

611 1780 

Proposed  Rules: 

Ch.VI 1582 

36  CFR 

Proposed  Rules: 

5 2920 

13 2920 

37  CFR 

4 3127 

Proposed  Rules: 

201 3404 

38  CFR 

Ch.  1 1544 

3 3388 

17 762 

51 762 

58 762 

39  CFR 

111 1318,3609 

265 3857 

Proposed  Rules: 

111 264 

206 403 

40  CFR 

9 1950 

49 1322 

52 14,  16,  1068,  1545,  1787, 

2039,  2042,  2046,  2048, 

2052,  2334,  2674,  2877, 

2880,2883,  3130,4207, 

4357 

60 1323,2336 

63 3276 

70 1787,3130 

81 2883 

82 716 

97 2674 

136 3007 

141 1950 

142 1950 

147 2899 

180 1790,  1796,  1802,  1809, 

3860 

247 2889 

257 1842 

258 1842 

261 2337 

271 2897 

300 19,  1070,  2903,  2905 

444 4360 

445 : 3007 
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111 


712 1548 

716 1554 

721 354 

Proposed  Rules: 

52. .104,  421,  732,  1080,  1583, 

1841,2367,2557,2560, 

2920,  2921,  2924,  3168, 

3630,  4207,  4466 

63 3169,  3642,  3907 

70 1841,  3168 

81 2924,  3630 

180 425 

257 1814 

258 1814 

260 3188 

271 2925 

300 1081,  2925,  2926 

503 1676 

41  CFR 

Ch.  301 3392 

301-10 1268 

301-11 1326 

301-51  2541,3054 

301-52 3054 

301-54 3054 

301-70 3054 

301-71 3054 

301-74 1326 

301-76 3054 

Proposed  Rules: 

101-6 2504 

102-3 2504 

42  CFR 

121 1435 

412 1817,3136 

413 1817 

483 1817 

485 1817 

Proposed  Rules: 

405 1081 

43  CFR 

428 4303 

44  CFR 

64 1554,  1555 


Proposed  Rules: 

67 


.1435 


45  CFR 

1355 

1356 

1357 

Proposed  Rules: 

160 

164 


.4020 
.4020 
.4020 


.427 
.427 


46  CFR 

Proposed  Rules: 

356 


.646 


47  CFR 

0 

21 

25 

27 


374 

; 4136 

3814 

3139 

51 1331,2542 

68 4137 

73 219,  220,  1823,  1824, 

3150,3151,3152 

74 4136 

76 375 

Proposed  Rules: 

1 2097 

22.; 2097 

51 2367 

73 270,  1843,  3188,  3406, 

3407,4211,4400,4401 

74 3188 

101 2097 


48  CFR 

205 

209 

235 

241 

243 

252 

25^' 

1806 

1813 

1815 

1835 

1852 

1872....... 


.2056 
.2056 
.2057 
.2058 
.2056 
.2056 
.2055 
.3153 
.3153 
.3153 
.3153 
.3153 
.3153 


2401 3572 

2402 3572 

2403 3572,3576 

2409.. 3572,3576 

2413 3572 

2414 3572 

2415 3572 

2416 3572 

2419 3572 

2424 3572 

2425 3572 

2426 3572 

2428 3572 

2432 3572 

2433 3572 

2436 3572,3576 

2437 3576 

2439 3572,3576 

2442..... .■:...3572,  3576 

2446 3572 

2451 3572 

2452 3572,3576 

2453 3572,3576 

Proposed  Rules: 

1  1438,  4328,  4345 

2 1438 

4 1438 

7 1438 

8 1438 

11 2272 

15 r 1438 

16 1438 

17 1438 

22 1438,2272 

27 1438 

28 1438 

31 1438,  4327 

32 1438 

35 1438 

36 2272 

37 1438 

42 1438 

43 1438,3762 

44 1438 

45 1438 

49 1438,2272 

51 1438 

52 1438,  2272,  3762,  4345 

53 1438 


212 2104 

242 .2104,2109 

247 2104 

252 2104 

253 2109 

1804 429 

1852 429 


49  CFR 

1 

268 

572 ::: 

Proposed  Rules: 

40 

209 


229... 
1244. 


...220 
.2342 
.2059 

.2573 
.1844 
.2230 
.2230 
...732 


50  CFR 

17 20,  2348,  3096,  3867, 

3876,  4140 

216 30 

226 1584 

300 59 

600 221 ,  4169 

622 4172 

635 2075 

648 377,  1557,  1568 

660 221.  3890.  4169 

679 60,  65,  74,  380,  3892 

Proposed  Rules: 

17 1082,  1583,  1845,  3096, 

3648 

18 109 

23 4217 

86 3332 

216 270,  1083 

222 270 

223 105 

224 1082 

226 105,  1584 

300 272 

622 4221 

635 3199 

648 275,431 

660 r. 2926 


IV 


REMINDERS 

The  items  in  this 
editorially  compiled 
to  Federal  Register 
Inclusion  or  exclub 
this  list  has  no 
significance. 


RULES  GOINq  INTO 
EFFECT  JANUARY  27, 
2000 
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list  were 

as  an  aid 

users, 
ion  from 


legal 


AGRICULTURE 
DEPARTMENT 
Food  and  Nutrttlon  Service 

Child  nutrition  programs: 
National  school  lunch 
program,  etc] — 
State  agency-school  food 
authority/crtild  care 
institution  agreements 
and  direct  certification; 
published  12-28-99 
Summer  food  service 
program —    ] 
Legislative  r^orm 
implementation; 
published  12-28-99 
EDUCATION  DEPARTMENT 
Post  secondary  Ruction; 
Preparing  Tombrrow's 
Teachers  to  Use 
Technology  j*rogram; 
published  12-28-99 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (federal  Power 
Act): 

Rate  scheduled  filing — 
Section  205  pilings; 
interventiofi  and 
protesting  Wme  frame; 
published  [12-28-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Fair  housing: 
Fair  Housing  Act  violations; 
civil  penalties;  published 
12-28-99 
Mortgage  and  lo^n  insurance 
programs: 

Single  family  tiiortgage 
insurance — 


Appraiser  roster; 


placement 


and  removal 


Enterprise 


procedure^;  published 
12-28-99 
HOUSING  AND  luRBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housint 
Oversight  Officf 
Practice  and  pro 

Hearings  on  rf 
published  ^i 
INTERIOR  DEPARTMENT 
Minerals  Mana^ment 
Service 
Outer  Continental  Shelf;  oil, 

gas,  and  sulpfiur  operations: 


Postlease  operations  safety; 
update  and  clarification; 
published  12-28-99 
Postlease  operations  safety; 
update  and  clarification; 
correction;  published  1-20- 
00 
PERSONNEL  MANAGEMENT 
OFFICE 

Group  life  insurance;  Federal 
employees: 
Life  insurance 
improvements;  published 
12-28-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Eagle  Hartwr,  Bainbridge 
Island,  WA;  regulated 
navigation  area;  published 
12-28-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bombardier;  published  1-12- 
00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in — 
Michigan  et  al.;  comments 
due  by  2-4-00;  published 
1-5-00 
Sheep  and  lamb  promotion 
and  research;  comments 
due  by  2-1-00;  published  1- 
12-00 
Tobacco  inspection: 
Buriey  tobacco;  moisture 
testing;  comments  due  by 
1-31-00;  published  12-2- 
99 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
National  Forest  System  land 
and  resource  management 
planning;  comments  due  by 
2-3-00;  published  12-16-99 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspections; 
Inspection  services — 
Retail  operations 
exemption  from 
requirements;  comments 
due  by  2-3-00; 
published  1-4-00 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Chemical  Weapons 
Convention  regulations; 


implementation;  comments 
due  by  1-31-00;  published 
12-30-99 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Critical  habitat  designation — 
Johnson's  seagrass; 
comments  due  by  2-2- 
00;  published  1-3-00 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  2-4- 
00;  published  12-21-99 
Magnuson-Stevens  Act 
provisions — 

Pacific  Coast  gioundfish; 
annual  specifications 
and  management 
measures;  comments 
due  by  2-3-00; 
published  1-4-00 
Northeastem  United  States 
fisheries — 

Atlantic  maclterel,  squid, 
and  butterfish; 
comments  due  by  2-4- 
00;  published  1-5-00 
Atlantic  surf  clams,  ocean 
quahogs,  and  Maine 
mahogany  quahogs; 
fishing  quotas; 
comments  due  by  2-3- 
00;  published  1-4-00 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Gray's  Reef  National 
Marine  Sanctuary,  GA; 
management  plan/ 
regulations  review; 
comments  due  by  2-1- 
00;  published  11-19-99 
Gray's  Reef  National 
Marine  Sanctuary,  GA; 
management  plan/ 
regulations  review; 
scoping  meetings; 
comments  due  by  2-1- 
00;  published  12-27-99 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

AmeriCorps  education  awards; 
comments  due  by  1-31-00; 
published  12-1-99 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Retiree  Dental  Program; 
expansion  of  dependent 
eligibility;  comments  due 


by  1-31-00;  pubfished 
12-1-99 
Federal  Acquisition  Regulation 
(FAR): 
Davis-Bacon  Act; 

construction  contract  wage 

determination  options; 

comments  due  by  2-1-00; 

published  12-3-99 
Veterans'  employment; 

comments  due  by  2-1-00; 

published  12-3-99 
Yugoslavia  and  Afghanistan; 

acquisition  restrictions; 

comments  due  by  1-31- 

00;  published  12-1-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Perchloroethylene  emissions 
from  dry  cleaning 
facilities- 
Florida;  comments  due  by 
1-31-00;  published  12- 
28-99 
Air  pollution;  standards  of 
perfomfiance  for  new 
stationary  sources: 
Commercial  and  industrial 
solid  waste  incineration 
units;  comments  due  by 
1-31-00;  published  11-30- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
•«  Califomia;  comments  due  by 
2-2-00;  published  1-18-00 
Illinois;  comments  due  by  2- 

2-00;  published  1-3-00 
Montana;  comments  due  by 

2-2-00;  published  1-3-00 
New  Yort<;  comments  due 
by  2-4-00;  published  1-5- 
00 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
N-acyl  sarcosines  and 
sodium  N-acyl 
sarcosinates;  comments 
due  by  2-4-00;  published 
12-6-99 
Tetraconazole  [(-i-/-)-2-(2,4- 
dichlorophenyl)-3(1  H-1 ,2,4- 
triazol-1-yl)  propyl  1,1,2,2- 
tetrafluoroethyl  ether); 
comments  due  by  2-4-00; 
published  12-6-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  1-31-00;  published 
12-30-99 
National  priorities  list 
update;  comments  due 
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by  1-31-00;  published 
12-30-99 
Toxic  substances: 
Significant  new  uses — 
Halogenated  tjenzyl  ester 
acrylate,  etc.;  comments 
due  by  2-4-00; 
published  1-5-00 
Water  supply: 
National  primary  drinking 
water  regulations — 
Radon-222;  maximum 
contaminant  level  goal; 
public  health  protection; 
comments  due  by  2-4- 
00;  published  12-21-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Indiana;  comments  due  by 
1-31-00;  published  12-17- 
99 
Radio  frequency  devices: 
Radio  services  operating 
below  30  MHz;  conducted 
emission  limits;  comments 
due  by  1-31-00;  published 
11-16-99 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
1-31-00;  published  12-30- 
99 
California;  comments  due  t>y 
1-31-00;  published  12-30- 
99 
Louisiana;  comments  due  by 
1-31-00;  published  12-30- 
99 
Virginia  and  Maryland; 
comments  due  by  1-31- 
00;  published  12-17-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Davis-Bacon  Act; 
construction  contract  wage 
determination  options; 
comments  due  by  2-1-00; 
published  12-3-99 
Veterans'  employment; 
comments  due  by  2-1-00; 
published  12-3-99 
Yugoslavia  and  Afghanistan; 
acquisition  restrictions; 
comments  due  by  1-31- 
00;  published  12-1-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Personal  Responsibility  and 
Wori<  Opportunity 
Reconciliation  Act  of  1996; 
implementation: 
Temporary  Assistance  for 
Needy  Families 
Program — 


High  performance  bonus 
rewards  to  States; 
comments  due  by  2-4- 
00;  published  12-6-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  2-2-00;  published 
11-4-99 
Human  drugs: 
Prescription  drug  mari<eting; 
comments  due  by  2-1-00; 
published  12-3-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicaid: 
Managed  care  organizations; 
extemal  quality  review; 
comments  due  by  1-31- 
00;  published  12-1-99 
Medicare  and  Medicaid 
programs: 

Religious  nonmedical  health 
care  institutions  and 
advance  directives; 
comments  due  by  1-31- 
00;  published  11-30-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Spalding's  catchfty; 
comments  due  by  2-1-00; 
published  12-3-99 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Oil  value  for  royalty  due  on 
Federal  leases; 
establishment;  comnrients 
due  by  1-31-00;  published 
12-30-99 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
List  I  chemical  manufacturers, 
distributors,  importers,  and 
exporters;  registration: 
Registration  and 
reregistration  fees; 
comments  due  by  1-31- 
00;  published  12-1-99 
Correction;  comments  due 
by  1-31-00;  published 
12-16-99 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Birth  and  adoption 
unemployment 
compensation;  comments 
due  by  2-2-00;  published  1- 
13-00 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Occupational  safety  and  health 
standards: 


Ergonomics  program; 
comments  due  by  2-1-00; 
published  11-23-99 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 

Child  labor;  civil  money 
penalties;  inflation 
adjustment;  comments  due 
by  1-31-00;  published  11- 
30-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Davis-Bacon  Act; 

construction  contract  wage 

detemiinatlon  options; 

comments  due  by  2-1-00; 

putjlished  12-3-99 
Veterans'  employment; 

comments  due  by  2-1-00; 

published  12-3-99 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management: 
Agency  records  centers; 
storage  standards  update; 
comments  due  by  1-31- 
00;  published  12-2-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Share  insurance  and 
appendix;  update  and 
clarification;  comments 
due  by  1-31-00;  published 
11-30-99 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Palletized  standard  mail  and 
bound  printed  matter,  etc.; 
preparation  changes; 
comments  due  by  2-3-00; 
published  1-4-00 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Unemployment 

insurance  Act: 

Sickness  and  unemployment 
tienefifs;  waiting  period 
shortened,  etc.;  comments 
due  by  2-1-00;  published 
12-3-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Public  utility  holding 
companies: 
Acquisition  of  U.S.  utilities 

by  foreign  companies; 

internationalization; 

comments  due  by  2-4-00; 

published  12-21-99 
Securities: 
Unlisted  trading  privileges; 

comments  due  by  1-31- 

00:  published  12-15-99 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 


Certified  development 
companies;  areas  of 
operations;  comments  due 
by  1-31-00;  published  12- 
1-99      , 

OFFICE  OF  UNITED  STATES 
TRADE  REPRESENTATIVE 
Trade  Representative,  Office 
of  United  States 

Tariff-rate  quota 
implementation  for  imports 
of  sugar-containing  products; 
comments  due  by  1-31-00; 
published  12-1-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

American  Society  for  Testing 
and  Materials  (ASTM); 
standards  incorporated  by 
refererK»;  update; 
comments  due  by  1-31-00; 
published  12-1-99 
Regattas  and  marirte  parades: 
Port  of  Miami,  FL;  OPSAIL 
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Rules  and  Regulations 


Federal  Register 

Vol.  65,  No.  19 

Friday,  January  28,  2000 


This  section  of  the  FEDFRAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


POSTAL  SERVICE 

39  CFR  Part  111 

Nonletter-Size  Business  Reply  Mail 
Categories  and  Fees — Final  Rule 

agency:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  Postal  Service  is 
terminating  the  experimental  nonletter- 
size  business  reply  mail  categories  and 
fees  effective  February  5,  2000,  and  will 
implement  a  permanent  classification 
and  fees  for  weight-averaged  nonletter- 
size  business  reply  mail  on  February  6, 
2000.  This  is  in  accordance  with  the 
Decision  of  the  Governors  of  the  Postal 
Service  on  the  Rpcommended  Decision 
of  the  Postal  Rate  Commission  on 
Establishment  of  Permanent 
Classification  and  Fees  for  Nonletter- 
Size  Business  Reply  Mail,  Docket  No. 
MC99-2;  Board  of  Governors  Resolution 
99-12  (November  1,  1999).  The  Postal 
Service  was  authorized  to  conduct  the 
experiment  imtil  as  late  as  February  29, 
2000.  The  extension  was  granted  in 
order  for  the  experiment  to  be  extended 
beyond  its  original  expiration  date  of 
Jime  7,  1999,  to  allow  the  Postal  Service 
additional  time  to  resolve  certain 
administrative  and  technical  issues 
which  could  not  be  resolved  before  the 
original  June  7,  1999,  experiment 
expiration  date.  These  issues  have  been 
resolved  and  it  is  possible  to  proceed 
with  permanent  implementation.  The 
permanent  fees  for  bulk  weight 
averaging  are  the  same  as  those  placed 
into  effect  when  the  experiment  was 
extended  on  June  8,  1999.  The  extension 
was  approved  pursuant  to  the  Decision 
of  the  Governors  of  the  Postal  Service  on 
the  Recommended  Decision  of  the 
Postal  Rate  Commission  on  the 
Classification  and  Fees  for  Nonletter- 
Size  Business  Reply  Mail,  Docket  No. 
MC99-1 ;  Board  of  Governors  Resolution 
99-6  (May  26, 1999).  See  64  FR  31325- 


31326.  This  final  rule  also  sets  forth  the 
Domestic  Mail  Manual  (DMM) 
standards  adopted  for  permanent 
implementation. 

EFFECTIVE  DATE:  February  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Lettmann,  (202)  268-6261;  or  Michael 
T.  Tidwell,  (202)  268-2998. 

SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  is  terminating  the  experimental 
classification  and  fees  for  nonletter-size 
business  reply  mail  (BRM)  and 
establishing  permanent  classification 
and  fees  because  appropriate  levels  of 
management  oversight  and  sufficient 
technical  resoiuces  are  now  available  to 
ensure  that  revenue  protection 
standards  can  be  met.  Earlier,  the 
experimental  period  was  extended 
beyond  the  two-year  period  that  was  to 
end  on  June  7, 1999,  in  order  to  give  the 
Postal  Service  additional  time  to 
eliminate  technical  and  administrative 
obstacles  to  permanent  implementation. 

The  weight-averaging  experiment  will 
end  at  midnight  on  February  5,  2000, 
and  the  permanent  classification  and 
fees  will  become  effective  on  February 
6,  2000.  The  limitations  that  were  in 
effect  during  the  experiment  with 
respect  to  the  niunber  of  participants, 
mail  volumes,  geographic  locations,  and 
abilities  to  implement  and  maintai^ 
quality  control  procedures  for 
accounting  and  documentation  have 
been  eliminated. 

The  per  piece  accounting  fee  for  bulk 
weight-averaged  nonletter-size  BRM 
pieces  will  be  1  cent,  plus  the 
appropriate  First-Class  Mail  or  Priority 
Mail  postage.  Mailers  will  be  required  to 
pay  an  annual  business  reply  mail 
permit  fee  and  an  annual  business  reply 
mail  advance  deposit  accounting  fee, 
which  are  currently  $1 00.00  and 
$300.00,  respectively.  In  addition,  a 
monthly  audit  and  maintenance  fee  of 
$600.00  will  be  assessed  for  each  BRM 
account  at  a  postal  facility  where  the 
weight-averaging  accounting  method  is 
employed. 

Mailers  who  want  to  take  advantage  of 
the  lower  per  piece  fees  for  qualifying 
nonletter-size  BRM  pieces  must  submit 
a  letter  of  application  to  the  postmaster 
at  the  post  office  where  their  BRM  will 
be  received.  Those  who  receive 
approval  for  the  bulk  weight-averaging 
method  will  be  required  to  enter  into  a 
service  agreement  with  the  Postal 
Service. 


Background 

As  a  consequence  of  Postal  Rate 
Commission  Docket  No.  MC97-1 ,  the 
United  States  Postal  Service  engaged  in 
an  experiment  that  started  on  June  8, 
1997.  It  was  designed  to  test  the 
feasibility  of  two  alternative  methods  of 
accounting  for  nonletter-size  business 
reply  mail:  the  reverse  manifesting 
method  and  the  bulk  weight-averaging 
method.  A  maximiun  of  20  participants 
could  participate  in  the  experiment, 
with  no  more  than  10  participants 
allowed  for  each  of  the  two  accounting 
methods.  Separate  set-up/qualification, 
monthly  auditing  or  sampling,  and  per 
piece  fees  were  established  for  each 
method. 

All  experimental  classifications  and 
fees  were  originally  scheduled  to  expire 
on  June  7,  1999.  However,  on  March  14, 
1999,  the  Postal  Service  requested  the 
Postal  Rate  Commission  to  approve  an 
extension  of  the  experiment  until  as  late 
as  February  29,  2000,  or  sooner  if 
circumstances  permitted.  The  request 
was  made  to  allow  the  Postal  Service 
additional  time  for  the  resolution  of 
administrative  and  technical  issues  that 
stood  in  the  way  of  implementing 
weight  averaging  on  a  permanent  basis. 
The  Postal  Service  also  asked  that  the 
experimental  reverse  manifesting 
classification  and  fees  be  allowed  to 
expire  as  originally  scheduled,  because 
the  operational  feasibility  of  the  method 
was  unproven.  At  the  same  time,  the  __ 
Postal  Service  requested  the 
establishment  of  a  permanent 
classification  and  fees  for  weight- 
averaged  nonletter-size  Business  Reply 
Mail. 

The  proceedings  for  consideration  of 
these  requests  were  designated  by  the 
Postal  Rate  Commission  as  Docket  No. 
MC99-1  and  Docket  No.  MC99-2, 
respectively.  On  May  19,  1999,  pursuant 
to  39  U.S.C.  3624,  the  Commission 
recommended  the  extension  of  the 
nonletter-size  BRM  experiment  until 
February  29,  2000,  or  until  the  Postal 
Service  implemented  permanent  fees, 
whichever  came  first.  The  Commission 
also  recommended  the  experimental 
weight-averaging  classification  and  fees 
that  were  proposed  in  a  Joint 
Stipulation  and  Agreement  by  the 
parties  in  Docket  No.  MC99-1. 

After  reviewing  the  Commission's 
Recommended  Decision  and  its 
consequences  for  the  Postal  Service  and 
postal  customers,  the  Governors  of  the 
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Postal  Servii  :e,  pursuant  to  39  U.S.C 
3625,  acted  pn  the  Commission's 
recommendations  on  May  26,  1999. 
(Decision  of  the  Governors  of  the  United 
States  Posta  Service  on  the 
Recommend  ed  Decision  of  the  Postal 
Rate  Commission  on  the  Renewal  of 
Experiment;  1  Classification  and  Fees  for 
Nonletter-Si  le  Business  Reply  Mail 
Categories  a  id  Fees,  Docket  No.  MC99- 
1.)  The  Govt  mors  approved  the 
Commission 's  reconunendations  and 
established  ]  une  8, 1999,  as  the  date  on 
which  the  ej  :perimental  classification 
and  fees  wei  e  to  take  effect. 
Accordingly,  on  June  8,  1999,  the 
following  fei  (s  were  implemented  for 
weight-averaged  nonletter-size  BRM: 

1.  A  $60<)  monthly  maintenance  fee. 

2.  A  $0.01  per  piece  accounting  fee. 
The  one-tim  5  set-up/qualification  fee 
that  was  ass(  issed  when  the  experiment 
began  was  also  eliminated  at  this  time. 

Four  customers  participated  in  the 
original  wei|  ht-averaging  experiment  at 
four  sites,  er  abling  the  Postal  Service  to 
develop  suff  cient  data  to  support  the 
filing  with  tae  Postal  Rate  Commission 
of  the  Docket  No.  MC99-2  request  for 
establishmei  it  of  a  permanent 
classificatioi  i  and  fees  for  the  bulk 
weight-avera  ging  method.  After  the 
experiment  i  vas  extended  beyond  the 
original  Junt  7,  1999,  expiration  date, 
three  other  b  ulk  weight-averaging  sites 
were  added,  at  the  request  of  one  of  the 
original  custamer  participants,  bringing 
the  total  nun  iber  of  experimental  sites  to 
seven. 

Weight- A vei  aging  Method 

Weight  av(  ^raging  is  a  method  of 
counting,  rat  ing,  and  billing  non-letter 
size  BRM  in  3ulk  based  on 
mathematical  statistics,  instead  of 
individually  rating  each  piece.  The  use 
of  weight  av(  (raging  as  an  alternative  to 
slower,  less  ( (fficient  manual  weighing 
and  rating  of  each  piece  is  not  new.  A 
few  mailers  i  ind  local  postal  officials 
devised  vari(  )us  forms  of  bulk  weight 
averaging  ye  its  ago  when  faced  with 
counting  anc  rating  large  volumes  of 
incoming  meil. 

The  bulk  v  reight-averaging 
methodology  that  is  now  being  adopted 
for  nonlettertsize  BRM  has  significant 
advantages  o  ver  other  methods  that 
have  been  used.  The  new  methodology 
relies  on  a  p(  rsonal  computer  with 
statistical  saj  npling  software  linked  with 


Type 


Regular  BRM 


an  electronic  scale  that  provides 
individual  piece  weights.  The  system 
allows  a  post  office  to  collect  and  store 
statistically  valid  sample  data  on 
incoming  BRM,  to  calcii'ite  average 
pieces  per  poiuid  and  average  postage 
per  poimd  factors,  and  to  use  the 
calcidated  factors  as  the  basis  for 
determining  postage  due  for  the  entire 
volume  of  incoming  BRM.  As  a  result, 
the  postage  and  fees  that  postal 
customers  pay  will  be  determined  with 
a  high  degree  of  precision,  while  the 
Postal  Service  improves  the  efficiency  of 
its  operations  and  promotes  customer 
satisfaction. 

Bulk  weight  averaging  requires 
periodic  sampling  and  monitoring  of  a 
postal  customer's  nonletter-size  BRM  to 
ensure  that  any  changes  in  the 
characteristics  of  incoming  pieces  are 
reflected  in  the  postage  due 
calculations.  The  administrative 
overhead  required  to  manage  the 
method  generates  postal  costs  that  are 
not  covered  by  the  current  $100.00 
annual  BRM  permit  fee  and  $300.00 
annual  BRM  advance  deposit 
accounting  fee.  For  this  reason  a 
monthly  maintenance  fee  is  being 
assessed. 

Implementation 

On  June  1,  1999,  the  Commission 
issued  the  Recommended  Decision  of 
the  Postal  Rate  Commission  on  the 
Classification  and  Fees  for  Weight- 
Averaged  Nonletter-Size  Business  Reply 
Mail,  1999,  Docket  No.  MC99-2.  The 
Governors  approved  the  Commission's 
recommendations  on  November  1, 1999, 
and  set  an  implementation  date  of 
February  6,  2000,  to  make  the 
classification  and  fees  permanent. 

This  final  rule  sets  forth  the  Domestic 
Mail  Manual  (DMM)  standards  adopted 
by  the  Postal  Service  to  implement  the 
Ciovemors'  Decision.  Many  of  the  DMM 
provisions  placed  into  effect  during  the 
experimental  phase  are  being  continued, 
with  the  exception  of  such  restrictions 
as  the  number  of  participants, 
geographic  location,  annual  volume  of 
nonletter-size  BRM  pieces,  and  the  time 
frame  and  duration  of  participation.  The 
Postal  Service  is  continuing  to  limit  the 
use  of  the  nonletter-size  BRM  bulk 
weight-averaging  method  to  those  pieces 
that  are  outside  the  parameters  of 
current  automation-compatible  letter- 
size  BRM.  Reply  mail  letters  that  cannot 


qualify  for  qualified  business  reply  mail 
(QBRM)  because  they  weigh  too  much 
also  are  eligible  for  the  weight-averaging 
method.  Any  piece  accounted  for  under 
the  weight-averaging  method  may  not 
exceed  5  pounds. 

The  Postal  Service  finds  no  need  to 
solicit  comments  on  the  final  rule 
setting  forth  the  DMM  standards  for 
nonletter-size  BRM  because  of  the 
multiple  filings  with  the  Postal  Rate 
Commission  as  well  as  the  limited 
purposes  of  the  experiment  that  was 
conducted  for  a  period  over  two  years 
in  length. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 

PART  111— [REVISED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  §  552(a);  39  U.S.C  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406,  3621,  3626,  5001. 

2.  Revise  the  Domestic  Mail  Manual 
as  follows: 

G    General  Information 


G090    Experimental  Classifications  and 
Rates 


[Remove  G092.1 

G092    Nonletter-Size  Business  Reply  Mail 
***** 

PR  RATES  AND  FEES 
***** 

R900    SERVICES 

***** 

2.0    BUSINESS  REPLY  MAIL  (BRM) 

***** 

2.2    Per  Piece  Charges 

[Amend  2.2  to  add  the  nonletter-size 
BRM  fee  to  read  as  follows:] 

Each  piece  is  charged  the  applicable 
First-Class  Mail  or  Priority  Mail  postage 
plus  a  per  piece  fee  upon  return  to  the 
permit  holder: 


Postage  (per  piece) 


$0.33  first  ounce  or  fraction  $0.22  eacfi  additional  ourK»  or  frac- 
tion. 
Postcards:  $0.20  -  ■       - 


Fee  with  BRM  ad- 
vance deposit  ac- 
count (in  addition 
to  postage) 


•$0.08 


Fee  without  BRM 
advance  deposit 
account  (in  addi- 
tion to  postage) 


$0.30 
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Type 

Postage  (per  piece) 

Fee  with  BRM  ad- 
vance deposit  ac- 
count (in  addition 
to  postage) 

Fee  without  BRM 
advance  deposit 
account  (in  addi- 
tion to  postage) 

Qualified  BRM 

$0.30  first  ounce  or  fraction  S0.22  second  ounce  or  fraction  

Postcards:  $0.18 

$0.33  first  ounce  or  fraction  $0.22  each  additional  ounce  or  frac- 
tion. 

*$0.05 
•$.01 

N/A 

Nonletter-size  BRM  (Weight-aver- 
aged     in     accordance     with 
S922.7.0). 

N/A 

'BRM  accounting  fee  required. 


[Add  new  2.3  to  read  as  follows:] 

2.3    Monthly  Maintenance  Fee 

A  maintenance  fee  must  be  paid  for 
each  month,  or  part  of  a  month,  in 
which  the  postage  and  fees  charged  to 
an  account  are  detennined  using  the 
bulk  weight-averaging  method  for 
nonletter-size  BRM  described  in  S922. 


S    Special  Services 
***** 

S900    Special  Postal  Services 

***,** 

S920    Convenience 

***** 

S922    Business  Reply  Mail  (BRM) 
***** 

3.0    POSTAGE  AND  FEES 

»***♦. 

[Add  new  section  3.4  to  read  as 
follows:] 

3.4  Nonletter-Size  BRM  Fees 

A  mailer  must  pay  the  annual  BRM 
permit  fee  and  the  annual  BRM  advance 
deposit  account  fee.  In  addition,  a 
maintenance  fee  must  be  paid  monthly 
for  each  account  to  which  postage  and 
fees  are  charged  for  nonletter-size  BRM 
on  the  basis  of  the  bulk  weight- 
averaging  method  described  in  7.0. 
Payment  is  due  on  the  first  day  that 
postage  and  fees  are  determined  using 
the  bulk  weight-averaging  method  and 
each  succeeding  monthly  payment  is 
due  on  the  anniversary  date  of  the 
initial  payment  or  previous  fee 
payment,  whichever  is  later. 

[Redesignate  3.4  through  3.10  as  3.5 
through  3.11;  amend  redesignated  3.5b 
to  read  as  follows:] 

3.5  Charges 

Charges  are  as  follows: 

***** 

b.  Fee  Per  Piece.  The  applicable  BRM 
fee  must  be  collected  for  each  returned 
piece  of  BRM  in  addition  to  the 
applicable  single-piece  First-Class  Mail 
or  Priority  Mail  postage.  Lower  per 
piece  fees  apply  to  mail  paid  through  a 
BRM  advance  deposit  account,  QBRM 
pieces  (R900),  and  nonletter-size  BRlvl 
pieces  that  are  rated  by  means  of  the 


approved  bulk  weight-averaging  method 
described  in  7.0. 

***** 

[Add  new  section  7.0  to  read  as 
follows:] 

7.0  BULK  WEIGHT-AVERAGING  METHOD 

7. 1  Description 

Bulk  weight  averaging  (WA)  is  a 
method  of  counting,  rating,  and  billing 
eligible  incoming  nonletter-size 
business  reply  mail  (BRM)  based  on 
principles  of  mathematical  statistics. 
Probability  sampling  techniques  are 
used  to  measure  the  characteristics  of 
the  total  BRM  volume  by  examining  a 
fraction  of  the  volimie.  Statistically 
valid  samples  that  are  drawn  from  the 
incoming  BRM  voliune  each  postal 
accounting  period  are  used  by  post 
offices  to  compute  average  postage  due 
per  pound  and  average  piece  count  per 
pound  factors.  The  net  bulk  weight  of 
mail  received  is  multiplied  by  these 
conversion  factors  to  get  the  estimated 
voliune  received  and  postage  and  fee 
amounts.  Only  eligible  BRM  pieces 
rated  by  means  of  the  approved  WA 
method  may  qualify  for  the  noidetter- 
size  BRM  per  piece  rate. 

7.2  Eligibility 

Only  eligible  BRM  pieces  rated  by 
means  of  the  approved  WA  method  may 
qualify  for  the  nonletter-size  BRM  per 
piece  rate.  BRM  pieces  rated  by  the  bulk 
weight-averaging  accounting  method 
must: 

a.  Be  mailed  as  First-Class  Mail  or 
Priority  Mail. 

b.  Meet  the  applicable  physical 
standeu-ds  for  nonletter-size  mail  in 
C050  (  i.e.,  flat-size  mail,  machinable 
parcels,  irregular  parcels,  or  outside 
parcels)  and  ClOO  for  First-Class  Mail, 
except  any  BRM  piece  accounted  for 
under  the  weight-averaging  method  may 
not  exceed  5  pounds. 

c.  Meet  the  basic  standards  for  BRM 
in  S922  other  than  those  specified  for 
letter-size  pieces  or  pieces  processed  as 
QBRM. 

d.  Meet  the  addressing  standards  in 
AOlO  and  bear  a  delivery  address  with 
the  correct  ZIP+4  code  and  barcodes 
assigned  to  the  BRM  permit  holder  by 
the  USPS. 


e.  Comply  with  current  or  future 
USPS  marldng  standards. 

f.  Be  received  at  the  post  office  that 
serves  the  permit  holder. 

7.3  Fees 

Bulk  weight-averaged  nonletter-size 
BRM  is  subject  to  a  per  piece  fee  (R900) 
in  addition  to  single-piece  rate  First- 
Class  Mail  or  Priority  Mail  postage. 
Payment  of  a  monthly  maintenance  fee 
is  required  in  addition  to  the  aimual 
business  reply  mail  permit  fee  and 
annual  advance  deposit  accoimting  fee. 

7.4  Application  Procedures 

A  mailer  who  wants  to  have  nonletter- 
size  BRM  rated  by  bulk  weight 
averaging  (WA)  as  described  in  7.0  must 
submit  a  written  request  to  the 
postmaster  of  the  office  where  the  BRM 
permit  is  held  and  where  the  BRM  will 
be  received.  The  postmaster  will 
forward  this  information  to  the 
Manager,  Operations  Systems,  USPS 
Headquarters,  who  will  confirm  the 
BRM  pieces  meet  the  requirements  of 
7.2  and  WA  is  capable  of  producing  the 
required  level  of  precision  in 
determining  postage  due  amoimts.  The 
postmaster  will  be  notified  if  these 
requirements  are  met  and  will  receive 
instructions  on  how  statistical  sampling 
of  the  BRM  is  to  be  performed.  A 
mailer's  request  must  include  the 
following  information: 

a.  Mailer  name  and  address. 

b.  Name  and  location  of  the  post 
office  at  which  BRM  will  be  received, 
post  office  box  number  to  be  used,  and 
a  centralized  automated  payment 
system  account  number  (CAPS),  if 
available. 

c.  A  description  of  the  incoming  BRM 
piece  weight  distribution  (in  nearest 
ounces  or  pounds)  over  a  24-hour 
period,  e.g.,  total  piece  volume  consists 
of  X  nvunber  of  3-ounce  pieces,  Y 
number  of  4-ounce  pieces,  and  Z 
number  of  5-ounce  pieces. 

d.  Piece  volume  information  that 
includes  the  estimated  average  voliune 
and  postage  for  nonletter-size  BRM 
received  over  a  24-hour  period  and 
monthly. 
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statetnent  indicating  whether  the 
uii^e  is  subject  to  seasonal 

,  if  applicable,  estimates  of 
lunes  for  a  12-month  period. 


e.A 
piece  vol 
variation 
monthly  vo 

7.5    Authonzation 


aid 


mu 


After  a 
weight 
approved 
Systems 
office  that 
provides  an 
the  mailer 
bulk  weight 
BRM  for  a 
the  mailer 
requirement 
the  post 
written 
for  denial, 
following 
written 
postmaster 


aver  igmg 


sign 


s  )ecii 
c  oes 


ler's  request  for  bulk 

has  been  reviewed  and 
the  Manager,  Operations 
U$PS  Headquculers,  the  post 
r  jceived  the  original  request 
authorization  letter  and  has 

a  service  agreement  for 
averaging  of  nonletter-size 
ified  post  office  box.  If 
not  appear  to  meet  the 
for  bulk  weight  averaging, 
offi  ce  sends  the  applicant  a 
notijce  advising  of  the  reasons 
he  applicant  has  15  days 
r^eipt  of  the  notice  to  file  a 
of  the  decision  with  the 
1  ind  to  furnish  further 

aining  why  the 
should  be  approved.  If  the 
iitill  finds  that  the 
should  be  denied,  the 
orwards  the  file  to  the 
O  )erations  Systems,  USPS 
who  issues  a  final  written 
he  mailer. 


app  ;al 


information  expl 

application 

postmaster 

application 

postmaster 

Manager, 

Headquarti 

decision  to 


eis 


7.6  Action 
(Reserved  ] 

7.7  Reasoi  s 

A  postmaster  may  terminate  a  mailer's 
authorizatioji  to  have  nonletter-size 
BRM  bulk  wjeight-averaged  at  any  time 
if: 

a.  The  ma  ler  provided  incorrect  or 
incomplete  nformation  when  applying 
for  the  bulk  weight-averaging  method. 

b.  The  mailer's  BRM  pieces  no  longer 
meet  the  eligibility  requirements  of  7.2. 

c.  USPS  ffcds  that  bulk  weight 
averaging  nd  longer  provides  adequate 
revenue  pro  ection. 

d.  The  ma  iler  no  longer  desires  to 
have  bulk  w  eight  averaging  used. 

7.8  Notice  and  Appeal 


A 
from  the 
unless  the 
within  that 
stating  why 
method 
terminated, 
have  the 
used  pendir  g 
appeal.  If 
uphold  an 
termination 
the  mailer's 
pertinent 
Operations 


bulk 


■th} 


termination  takes  effect  15  days 
ma  ler's  receipt  of  the  notice 
□  ailer  files  a  written  appeal 
>eriod  with  the  postmaster 
use  of  the  weight-averaging 
should  not  be  suspended  or 
The  mailer  may  continue  to 
weight-averaging  method 
a  final  decision  on  the 
postmaster  does  not 
a  }peal  of  a  suspension  or 
the  postmaster  forwards 
appeal  together  with  all 
in  brmation  to  the  Manager, 
\  ly stems,  USPS 


Headquarters,  who  issues  a  final  agency 
decision  to  the  mailer. 

***** 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  As  provided  by  39  CFR 
111.3,  notice  of  issuance  will  be 
published  in  the  Federal  Register. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  00-2020  Filed  1-27-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  991228352-0012-02;  I.D. 

01 11  GOD] 

RIN  0648-AM83 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiaslui;  Emergency  Interim 
Rule  To  implement  Major  Provisions  of 
the  American  Fisheries  Act 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Emergency  interim  rule; 
revisions  to  2000  harvest  specifications; 
sideboard  directed  fishing  closures; 
request  for  comments. 

SUMMARY:  NMFS  issues  emergency 
interim  regulations  implementing  major 
provisions  of  the  American  Fisheries 
Act  (AFA).  The  elements  of  this 
emergency  interim  rule  include:  A  new 
formula  to  allocate  the  Bering  Sea  and 
Aleutian  Islauds  Management  Area 
(BSAI)  pollock  total  allowable  catch 
(TAG)  among  the  Western  Alaska 
Community  Development  Quota  (CDQ) 
program  and  the  inshore,  catcher/ 
processor,  and  mothership  industry 
sectors;  new  recordkeeping  and 
reporting  requirements  for  the  BSAI 
pollock  fishery  and  for  processors  that 
receive  groundfish  from  AFA  catcher 
vessels;  new  observer  coverage  and 
scale  requirements  for  AFA  catcher/ 
processors,  AFA  motherships,  and  AFA 
inshore  processors;  new  regulations  to 
govern  BSAI  pollock  fishery 
cooperatives  formed  under  the  AFA; 
harvesting  restrictions  on  AFA  catcher 
vessels  and  AFA  catcher/processors  to 
limit  effort  by  such  vessels  in  other 
groundfish  and  crab  fisheries;  crab 
processing  restrictions  on  AFA 


motherships  and  AFA  inshore 
processors  that  receive  pollock 
harvested  by  a  cooperative  in  a  BSAI 
directed  pollock  fishery,  an  excessive 
share  harvesting  cap  that  prohibits  any 
single  entity  from  harvesting  more  than 
17.5  percent  of  the  BSAI  pollock  TAG, 
and  revised  interim  groundfish  harvest 
specifications  for  the  BSAI  and  GOA. 

This  emergency  action  also 
establishes  interim  2000  harvest 
sideboard  amounts  for  AFA  catcher/ 
processors  and  AFA  catcher  vessels,  and 
issues  sideboard  directed  fishing 
closures  for  AFA  catcher/processor  and 
AFA  catcher  vessels  in  various  fisheries. 
This  emergency  action  is  necessary  to 
provide  inshore  pollock  cooperatives 
with  allocations  of  pollock  for  the  2000 
fishing  year  as  required  by  the  AFA. 
This  emergency  action  also  is  necessary 
to  implement  sideboard  restrictions  to 
protect  participants  in  other  Alaska 
fisheries  from  negative  impacts  as  a 
result  of  fishery  cooperatives  formed 
under  the  AFA. 

DATES:  Effective  January  21,  2000 
through  July  20,  2000,  except  for 
§679.5,  paragraphs  {a)(4){iv),  (f)(3), 
(i)(l)(iii),  and  (o)  and  §  679.60(d),  which, 
upon  approval  imder  the  Paperwork 
Reduction  Act  of  the  information 
collections  in  these  provisions  will  be 
made  effective  through  separate 
notification  in  the  Federal  Register. 
Comments  on  this  emergency  interim 
rule  must  be  received  by  February  28, 
2000. 

ADDRESSES:  Comments  must  be  sent  to 
Sue  Salveson,  Assistant  Administrator, 
Sustainable  Fisheries  Division,  Alaska 
Region,  NMFS,  P.O.  Box  21668,  Juneau, 
AK  99802,  Attn:  Lori  Gravel,  or 
delivered  to  Federal  Building,  Fourth 
Floor,  709  West  9th  Street,  Juneau,  AK, 
and  marked  Attn:  Lori  Gravel. 
Comments  will  not  be  accepced  if  sent 
by  e-mail  or  Internet.  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  prepared  for 
this  action  may  be  obtained  from  the 
North  Pacific  Fishery  Management 
Council,  605  West  4th  Ave,  Suite  306, 
Anchorage,  AK  99501,  907-271-2809. 
Send  comments  on  collection-of- 
information  requirements  to  the  Alaska 
Region,  NMFS,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  (Attn: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lind, 907-586-7228  or 
kent.lind@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  U.S.  groundfish  fisheries  in 
the  exclusive  economic  zone  of  the 
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BSAI  and  GOA  under  the  fishery 
management  plans  (FMPs)  for 
groimdfish  in  the  respective  areas.  With 
Federal  oversight,  the  State  of  Alaska 
(State)  manages  the  commercial  king 
crab  and  Tanner  crab  fisheries  in  the 
BSAI  and  the  commercial  scallop 
fishery  off  Alaska  imder  the  FMPs  for 
those  fisheries.  The  North  Pacific 
Fishery  Management  Council  (Coimcil) 
prepared,  and  NMFS  approved,  the 
FMPs  imder  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  16  U.S.C.  1801 
et  seq.  Regulations  implementing  the 
FMPs  appear  at  50  CFR  part  679. 
General  regulations  governing  U.S. 
fisheries  also  appear  at  50  CFR  600. 

American  Fisheries  Act — ^Background 
Information 

The  AFA,  Div.  C,  Title  II,  Subtitle  II, 
Pub.  L.  No.  105-277,  112  Stat.  2681 
(1998),  made  profound  changes  in  the 
management  of  the  groimdfish  fisheries 
of  the  BSAI  and,  to  a  lesser  extent,  the 
groimdfish  fisheries  of  the  GOA  and 
crab  fisheries  of  the  BSAI.  With  respect 
to  the  groundfish  and  crab  fisheries  off 
Alaska,  the  AFA— 

•  Established  a  new  allocation 
scheme  for  BSAI  pollock  that  allocates 
10  percent  of  the  BSAI  pollock  total 
allowable  catch  (TAG)  to  the  CDQ 
Program,  and  after  allowance  for 
incidental  catch  of  pollock  in  other 
fisheries,  allocates  the  remaining  TAG 
as  follows:  50  percent  to  vessels 
harvesting  pollock  for  processing  by 
inshore  processors,  40  percent  to  vessels 
harvesting  pollock  for  processing  by 
catcher/processors,  and  10  percent  to 
vessels  harvesting  pollock  for 
processing  by  motherships; 

•  Provided  for  the  buyout  of  nine 
pollock  catcher/processors  and  the 
subsequent  scrapping  of  eight  of  these 
vessels  through  a  combination  of  $20 
million  in  Federal  appropriations  and 
$75  million  in  direct  loan  obligations; 

•  Required  a  fee  of  six-tenths  (0.6)  of 
one  cent  for  each  pound  round  weight 
of  pollock  harvested  by  catcher  vessels 
delivering  to  inshore  processors  for  the 
purpose  of  repaying  the  $75  million 
direct  loan  obligation; 

•  Listed  by  name  and/or  provided 
qualifying  criteria  for  those  vessels  and 
processors  eligible  to  participate  in  the 
non-GDQ  portion  of  the  BSAI  pollock 
fishery; 

•  Increased  observer  coverage  and 
scale  requirements  for  AFA  catcher/ 
processors; 

•  Established  limitations  for  the 
creation  of  fishery  cooperatives  in  the 
catcher/processor,  mothership,  and 
inshore  industry  sectors; 


•  Required  that  NMFS  grant 
individual  allocations  of  the  inshore 
BSAI  pollock  TAG  to  inshore  catcher 
vessel  cooperatives  that  form  around  a 
specific  inshore  processor  and  agree  to 
deliver  the  bulk  of  their  catch  to  that 
processor; 

•  Required  harvesting  and  processing 
restrictions  (commonly  known  as 
"sideboards")  on  fishermen  and 
processors  who  have  received  exclusive 
harvesting  or  processing  privileges 
under  the  AFA  to  protect  the  interests 
of  fishermen  and  processors  who  have 
not  directly  benefitted  from  the  AFA; 
and 

•  Established  excessive  share 
harvesting  caps  for  BSAI  pollock  and 
directed  the  Council  to  develop 
excessive  share  caps  for  BSAI  pollock 
processing  and  for  the  harvesting  and 
processing  of  other  groimdfish. 

Since  the  passage  of  the  AFA  in 
October  1998,  NMFS  has  begun  to 
implement  specific  provisions  of  the 
AFA  through  a  variety  of  mechanisms. 
For  the  1999  fishing  year,  NMFS 
implemented  the  new  AFA  pollock 
allocations  and  harvest  restrictions  on 
catcher/processors  through  the  interim 
and  final  BSAI  harvest  specifications 
(64  FR  50,  January  4. 1999;  and  64  FR 
12103,  March  11, 1999).  Required 
changes  to  the  CDQ  program  were 
implemented  through  an  emergency 
interim  rule  (64  FR  3877,  January  26, 
1999;  extended  at  64  FR  34743,  June  29, 
1999).  The  increase  in  observer  coverage 
levels  for  pollock  catcher/processors 
and  regulatory  authority  to  manage  AFA 
catcher/processor  sideboard  limits 
through  directed  fishing  closures  were 
implemented  through  a  separate 
emergency  interim  rule  (64  FR  3435, 
January  22,  1999;  corrected  at  64  FR 
7814,  February  17, 1999;  and  extended 
at  64  FR  33425,  June  6,  1999).  In 
December  1998,  NMFS  administered  the 
buyout  of  the  nine  catcher/processors 
declared  inehgible  under  the  AFA,  and 
is  currently  overseeing  the  scrapping  of 
the  eight  vessels  scheduled  for 
scrapping  under  the  AFA.  The  inshore 
fee  system  mandated  by  the  AFA  will  be 
implemented  in  early  2000.  A  proposed 
rule  to  implement  the  inshore  fee 
program  was  published  on  December 
21, 1999  (64  FR  71396). 

Since  the  passage  of  the  AFA,  the 
Council  has  taken  an  active  role  in  the 
development  of  management  measures 
to  implement  the  various  provisions  of 
the  AFA.  The  Council  began 
consideration  of  the  imphcations  of  the 
AFA  during  a  special  meeting  in 
November  1998,  during  which  it 
discussed  AFA-related  actions  that  were 
required  for  the  1999  fishing  year.  At  its 
December  1998  meeting,  the  Council 


voted  to  recommend  approval  of  the  two 
emergency  interim  rules  cited  earlier, 
recommended  AFA-related  provisions 
to  the  1999  BSAI  harvest  specifications 
for  groundfish,  and  began  an  analysis  of 
a  suite  of  AFA-related  management 
measures  that  subsequently  became 
known  as  Amendments  61/61/13/8.  The 
Council  conducted  an  initial  review  of 
Amendments  61/61/13/8  and  related 
AFA  measures  at  its  April  1999  meeting, 
and  took  final  action  on  these 
amendments  at  its  June  1999  meeting. 

In  addition,  the  Council  formed  an 
industry  advisory  committee  to  assist 
NMFS  in  the  development  of  specific 
measures  to  govern  \he  development 
and  management  of  ioshore  pollock 
cooperatives.  This  Council-appointed 
committee  met  with  NMFS  at  a  public 
meeting  May  17-18, 1999,  in  Seattle, 
WA  to  develop  recommendations  for  the 
implementation  and  management  of 
inshore  pollock  cooperatives.  These 
recommendations  were  presented  to  the 
Council  at  its  June  1999  meeting,  and 
were  incorporated  into  the  Council's 
recommended  approach  for 
implementing  the  inshore  pollock 
cooperative  provisions  of  the  AFA. 

Tne  Council  formed  a  second  industry 
conunittee  to  make  reconunendations  on 
the  development  and  implementation  of 
crab  and  groundfish  processing  limits 
on  AFA  pollock  processors.  This  second 
committee  met  August  9-10, 1999,  in 
Seattle,  WA,  and  presented  its 
recommendations  to  the  Council  at  its 
October  1999  Council  meeting. 

At  its  December  1999  meeting,  the    ^ 
Council  reviewed  the  status  of 
Amendments  61/61/13/8  and 
recommended  that  NMFS  proceed 
immediately  with  an  emergency  interim 
rule  to  implement  the  Council's  June 
1999  recommendations  so  that  AFA 
regulations  could  be  in  place  prior  to 
the  start  of  the  2000  fisheries  while 
Amendments  61/61/13/8  and  the 
proposed  rule  to  implement  the 
amendments  are  under  review  by 
NMFS.  The  suite  of  management 
measures  contained  in  this  emergency 
interim  rule  gives -effect  to  the  Council's 
December  1999  motion  and  contains  all 
AFA-related  management  measures 
necessary  to  implement  the  provisions 
of  the  AFA  for  the  2000  fishing  year 
except  for  the  inshore  fee  program, 
which  is  being  implemented  through 
separate  rulemaking.  NMFS  previously 
pubUshed  a  separate  emergency  interim 
rule  (65  FR  380,  January  5,  2000)  to  give 
immediate  effect  to  all  AFA-related 
permit  requirements  so  that  the  fishing 
industry  has  the  opportunity  to  apply 
for  and  receive  AFA-related  fishing 
permits  prior  to  the  start  of  the  2000 
pollock  fishery. 
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NMFS  is  issuing  this  emergency 
interim  ruli ;  to  give  immediate  effect  to 
all  AFA-mi  ndated  management 
measures. '  'his  emergency  action  is 
necessary  t )  provide  inshore  pollock 
cooperative  s  with  allocations  of  pollock 
for  the  200|>  fishing  year  as  required  by 
the  AFA.  Inshore  sector  cooperatives 
will  provide  the  inshore  industry  with 
the  ability  lo  more  effectively  meet  the 
temporal  a^d  spatial  dispersion 
objectives  of  NMFS'  Steller  sea  lion 
conservation  measures  that  will  be 
implemented  prior  to  the  start  of  the 
2000  pollock  fisheries.  Without  this 
emergency  interim  rule,  the  inshore 
sector  of  th6  BSAI  pollock  industry 
would  be  unable  to  operate  under 
cooperativas  for  the  2000  fishing  year  in 
the  manner  provided  for  in  the  AFA, 
and  consequently,  would  lose  a  valuable 
method  of  iieeting  the  temporal  and 
spatial  dispersion  objectives  of  NMFS' 
Steller  sea  fion  conservation  measures. 

In  addition,  this  emergency  action  is 
necessary  tt>  implement  paragraph 
211(c)(1)  of  the  AFA,  which  mandates 
sideboard  i^strictions  to  prevent  AFA 
catcher  vessels  from  exceeding  "in  the 
aggregate  the  traditional  harvest  levels 
of  such  vesi  sels  in  other  fisheries  under 
the  authoril  y  of  the  [Council]  as  a  result 
of  fishery  o  operatives  in  the  directed 
pollock  fish  ery.  [and]  protect  processors 
not  eligible  to  participate  in  the  directed 
pollock  fisl  ery  from  adverse  effects  as  a 
result  of  th(  i  AFA  or  fishery  cooperatives 
in  the  diredted  pollock  fishery."  Such 
sideboard  protections  must  be 
implementtd  by  January  20,  2000,  to 
prevent  adverse  economic  impacts  on 
the  participants  of  other  groundfish  and 
crab  fisheries  that  open  on  January  20, 
2000.  Without  sideboard  measures  in 
place,  AFA  catcher  vessels  and  catcher/ 
processors  Could  greatly  increase  their 
levels  of  participation  in  other 
groundfish  land  crab  fisheries 
throughoutjAlaska  due  to  tlie  flexibiUty 
provided  by  cooperatives  in  the  BSAI 
pollock  fishery.  Such  a  result  could 
severely  imbact  fishermen  and 
communities  throughout  Alaska  that  are 
economically  dependent  on  non-pollock 
groundfish  and  crab  fisheries. 

This  emel^ency  interim  rule  would  be 
superseded]  by  the  final  rule  to 
implement  lAmendments  61/61/13/8  if 
approved  bV  NMFS.  The  primary 
elements  of  this  emergency  interim  rule 
are  siunmafized  here. 

Recordkeef  ing  and  Reporting 
Requirements 

To  implement  the  provisions  of  the 
AFA,  NMFS  is  revising  existing 
proceduresiand  establishing  new 
procedures  I  for  inseason  management  of 
directed  fis  leries  to  monitor  catch  and 


bycatch  taken  by  various  AFA-qualified 
entities,  including  fishery  cooperatives, 
and  to  manage  catch  limits  by  AFA- 
qualified  vessels  in  other  fisheries. 
These  include: 

Shoreside  Processor  Electronic  Logbook 
Report 

To  implement  the  provisions  of  the 
AFA,  NMFS  must  monitor  daily  pollock 
harvests  and  sideboard  species  harvests 
on  a  vessel-by-vessel  basis  in  order  to 
make  timely  management  decisions  on 
pollock  closures  and  sideboard  species 
closures.  To  collect  this  vessel-by-vessel 
delivery  information,  shoreside 
processors  and  stationary  floating 
processors  receiving  deliveries  of 
groundfish  from  AFA  catcher  vessels  are 
required  to  submit  information  about 
those  deliveries  daily  in  electronic  form. 

Shoreside  processor  electronic 
logbook  software  to  record  and  submit 
this  information  may  be  obtained  bee  of 
charge  from  the  Alaska  Region,  NMFS 
(see  ADDRESSES  or  http:// 
www.fakr.noaa.gov).  The  minimum 
hardware  and  operating  system 
requirements  for  the  NMFS  electronic 
reporting  shoreside  logbook  system  are 
a  personal  computer  (PC)  with  Pentium 
or  equivalent  processor,  Windows  95, 
98,  or  NT  operating  system  (or 
equivalent),  at  least  16  megabytes  of 
RAM  (Windows  95)  or  32  megabytes  of 
RAM  (Windows  95,  NT),  at  least  75 
megabytes  of  free  hard  disk  storage,  and 
telephone  modem  or  internet 
connection. 

As  an  alternative  to  the  NMFS- 
provided  shoreside  processor  electronic 
logbook  software,  processors  may  use 
privately  developed  software  approved 
by  NMFS  that  conforms  to  NMFS 
electronic  logbook  software 
specifications.  These  software 
specifications  are  available  bom  the 
Alaska  Region,  NMFS,  upon  request. 

The  shoreside  processor  electronic 
logbook  report  is  designed  to  provide 
NMFS  with  the  detailed  information 
needed  to  manage  inshore  fisheries 
under  the  AFA  while  reducing  the 
recordkeeping  and  reporting  burden  on 
industry.  Shoreside  processors  and 
stationary  floating  processors  that  are 
required  to  use  the  shoreside  processor 
electronic  logbook  report  are  not 
required  to  maintain  the  paper  daily 
cumulative  production  logbook  (DCPL), 
submit  weekly  production  reports 
(WPRs),  and  if  the  processor  is 
processing  CDQ  fish,  submit  CDQ 
delivery  reports.  In  addition,  the 
processor  is  not  required  to  submit 
quarterly  DCPL  logsheets  to  NMFS, 
although  the  processor  is  required  to 
generate  and  retain  printed  output  of  the 
shoreside  processor  electronic  logbook 


report  at  the  processing  plant  for  use  by 
NMFS  Enforcement  and  groundfish 
observers. 

This  emergency  interim  rule  also 
allows  shoreside  processors  and 
stationary  floating  processors  that  do 
not  receive  groundfish  from  AFA 
catcher  vessels  to  voluntarily  use 
NMFS-approved  shoreside  processor 
electronic  logbook  software  in  lieu  of 
existing  DCPLs.  and  WPRs. 

Catcher  Vessel  Cooperative  Pollock 
Catch  Report 

The  designated  representative  or 
cooperative  manager  of  each  inshore 
catcher  vessel  cooperative  is  required  to 
submit  catch  reports  detailing  each 
delivery  of  pollock  harvested  under  the 
allocation  made  to  that  cooperative 
within  1  week  of  the  date  of  delivery. 
This  information  is  necessary  so  that 
NMFS  may  monitor  cooperative  fishing 
activity  and  enforce  pollock  allocations. 
Two  options  are  available  to 
cooperatives  for  submittal  of  the  catch 
report:  (1)  an  electronic  data  file  in  a 
NMFS-approved  format,  or  (2)  by  FAX. 

Changes  to  the  Annual  Specifications 
Process 

Under  this  emergency  interim  rule, 
the  procedures  for  allocating  pollock 
TAG  among  industry  sectors  and 
apportioning  each  sector's  TAC  between 
seasons  are  revised  to  incorporate  the 
changes  contained  in  the  AFA.  Section 
206  of  the  AFA  sets  out  the  allocation 
formulas  for  BSAI  pollock,  which  are 
included  in  this  emergency  interim  rule. 
Under  this  emergency  interim  rule,  10 
percent  of  the  pollock  TAC  specified  for 
the  Bering  Sea  (BS)  subarea  and  the 
Aleutian  Islands  (AI)  subarea  is 
allocated  to  the  CDQ  program.  The 
remaining  TAC  for  each  subarea,  after 
establishment  of  an  incidental  catch 
allowance  for  pollock  harvested  as 
incidental  catch  in  other  groundfish 
fisheries,  is  allocated  50  percent  to  AFA 
catcher  vessels  harvesting  pollock  for 
processing  by  AFA  inshore  processors; 
40  percent  to  AFA  catcher/processors 
and  AFA  catcher  vessels  harvesting 
pollock  for  processing  by  AFA  catcher/ 
processors,  with  not  less  than  8.5 
percent  of  this  allocation  made  available 
to  AFA  catcher  vessels  delivering  to 
catcher/processors;  and  10  percent  to 
AFA  catcher  vessels  harvesting  pollock 
for  processing  by  AFA  motherships. 
Under  this  emergency  interim  rule,  the 
inshore  pollock  TAC  is  further 
subdivided  into  two  allocations;  one 
allocation  to  vessels  participating  in 
inshore  fishery  cooperatives,  and  one 
allocation  to  vessels  not  participating  in 
a  cooperative  fishery.  The  aiinual 
allocation  to  inshore  cooperatives  is 
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equal  to  the  aggregate  annual  allocations 
made  to  each  inshore  cooperative 
formed  xmder  the  provisions  of  this 
emergency  interim  rule.  The  allocation 
to  vessels  that  are  not  in  a  cooperative 
fishery  is  equal  to  the  remaining  inshore 
allocation  after  subtraction  of  the 
allocation  to  fishery  cooperatives. 
Each  sector's  annual  BS  subarea 
allocation  of  pollock  is  further 
apportioned  among  fishing  seasons.  In  a 
separate  action,  NMFS  is  implementing 
management  measures  to  temporally 
and  spatially  disperse  the  BSAI  pollock 
fishery  to  implement  reasonable  and 
prudent  alternatives  (RPAs)  to  protect 
endangered  Steller  sea  lions. 

Observer  Coverage  Requirements  and 
Scales 

This  emergency  interim  rule  changes 
observer  coverage  and  scale 
requirements  for  AFA  catcher/ 
processors  and  AFA  motherships,  and 
changes  observer  coverage  requirements 
for  AFA  inshore  processors.  However, 
no  changes  are  made  to  observer 
coverage  requirements  for  AFA  catcher 
vessels.  These  changes  are  described 
here. 

Unrestricted  AFA  Catcher/Processors 
and  AFA  Motherships 

Subparagraph  211{b)(6j{A)  of  the  AFA 
requires  that  unrestricted  AFA  catcher/ 
processors  have  two  observers  on  board 
at  any  time  the  vessel  is  fishing  for 
groimdfish  in  the  BSAI.  Under  this 
emergency  interim  rule,  this  statutory 
requirement  is  set  out  in  regulation  and 
is  extended  to  AFA  motherships 
because  AFA  motherships  receive 
xmsorted  pollock  codends  and  operate 
in  a  similar  maimer  to  AFA  catcher/ 
processors,  the  only  difference  being 
that  AFA  motherships  do  not  actually 
harvest  the  pollock  themselves.  Under 
this  emergency  interim  rule,  an 
unrestricted  AFA  catcher/processor  or 
AFA  mothership  is  required  to  have 
aboard  two  NMFS  certified  observers  for 
each  day  that  the  vessel  is  used  to 
harvest,  process,  or  take  deliveries  of 
groundfish.  In  addition,  this  emergency 
interim  rule  extends  the  CDQ  program 
observer  workload  limits  to  AFA 
catcher/processor  and  AFA 
motherships.  Consequently,  more  than 
two  observers  might  be  required  to 
allow  each  haul  brought  on  board  the 
vessel  to  be  sampled  by  an  observer. 
This  situation  may  occur  for  some  AFA 
motherships,  depending  on  how  many 
deliveries  they  receive  fi-om  catcher 
vessels  in  a  day.  Finally,  at  least  one  of 
the  observers  must  be  certified  as  a  lead 
CDQ  observer. 

Observers  are  an  increasingly 
important  element  of  NMFS'  monitoring 


program  for  AFA  catcher/processor  and 
AFA  mothership  sector  pollock 
harvests.  Prior  to  the  AFA,  NMFS 
monitored  offshore  pollock  harvests 
using  a  blend  of  observer  data  and 
vessel  WPRs.  However,  under  the  AFA 
with  its  statutory  requirement  that  AFA 
catcher/processors  carry  two  observers 
at  all  times  and  weigh  their  catch  using 
NMFS-approved  scales,  NMFS  is  now 
relying  only  on  observers  and  scale 
weights  to  provide  inseason  harvest  data 
for  the  AFA  catcher/processor  sector 
and  is  no  longer  using  vessel  production 
data  for  quota  management  purposes.  In 
addition,  NMFS  is  reliant  on  observers 
to  monitor  catcher/processor  groundfish 
sideboards  as  well  as  catcher  vessel 
sideboards  for  catcher  vessels  delivering 
to  catcher/processors  and  AFA 
motherships.  Given  this  increased 
reliance  on  observers  and  scales,  NMFS 
believes  that  the  lead  CDQ  observer 
requirement  is  necessary  to  ensure  that 
at  least  one  of  the  observers  aboard  each 
AFA  catcher/processor  and  AFA 
mothership  has  prior  experience 
sampling  on  a  trawl  catcher/processor 
or  mothership,  is  trained  and 
experienced  in  the  use  of  on-board 
scales,  and  is  available  to  monitor  the 
use  and  calibration  of  such  scales.  In 
addition,  NMFS  believes  that  the 
requirement  for  at  least  one  lead  CDQ 
observer  is  necessary  to  ensure  that  the 
compliance  monitoring  role  of  the 
observers  aboard  AFA  catcher/ 
processors  can  be  successfully 
accomplished. 

In  order  to  monitor  and  enforce  the 
newly  imposed  harvest  limitations  for 
unrestricted  AFA  catcher/processors 
and  AFA  motherships,  observers  with 
more  experience  and  training  must  be 
aboard.  NMFS-certified  CDQ  observers 
have  that  experience  and  training.  CDQ 
observers  receive  special  training  in 
sampling  for  species  composition  in 
situations  where  bycatch  may  be 
hmiting,  in  working  with  vessel 
persoimel  to  resolve  access  to  catch  and 
other  sampling  problems,  and  in  using 
flow  scales  for  catch  weight 
measurements.  Monitoring  by  CDQ 
observers  is  essential  for  accurate  catch 
accounting,  given  the  fact  that  a  fishery 
cooperative  has  been  established  and 
that  the  potential  exists  for  fishing  to  be 
ciulailed  when  either  groundfish  or 
prohibited  species  harvest  limitations 
specified  for  unrestricted  AFA  catcher/ 
processors  have  been  reached.  In 
consideration  of  the  potential  observer 
shortage  that  these  new  CDQ  observer 
training  requirements  may  cause  for 
2000,  NMFS  is  phasing  in  the  observer 
training  requirements  for  AFA  catcher/ 
processors,  AFA  motherships.  and  AFA 


inshore  processors.  NMFS  believes  that 
at  least  one  observer  aboard  every 
unrestricted  AFA  catcher/processor  and 
AFA  mothership  must  be  a  lead  CDQ 
observer,  and  is  making  this 
requirement  effective  beginning  January 
20.  2000.  NMFS  anticipates 
implementing  separate  rulemaking  that 
would  require  that  the  second  observer 
on  AFA  catcher/processors  and  AFA 
motherships  be  a  CDQ  observer 
begirming  in  2001.  The  reason  for  this 
delay  in  implementation  is  to  provide 
observer  contractors  adequate  time  to 
train  and  deploy  these  additional  CDQ 
observers. 

A  detailed  discussion  on  the 
justification  for  additional  observer 
training  and  certification  criteria  for 
individual  vessel  monitoring  programs 
was  provided  both  in  the  preamble  to 
the  proposed  rule  (62  FR  43866,  August 
15, 1997)  and  in  the  preamble  to  the 
final  rule  (63  FR  30381,  June  4, 1998) 
implementing  the  Multispecies  CDQ 
program. 

In  addition,  under  this  emergency 
interim  rule,  the  CDQ  catcher/processor 
scale  requirements  and  observer 
sampling  station  requirements  are 
extended  to  unrestricted  AFA  catcher/ 
processors  and  AFA  motherships  at  all 
times  such  vessels  are  fishing  for 
groundfish  in  the  BSAI  or  processing 
groundfish  harvested  in  the  BSAI. 
Subparagraph  210(b)(6)(B)  of  the  AFA 
requires  that  um-estricted  AFA  catcher/ 
processors  weigh  their  catch  on  an  on- 
board scale  approved  by  NMFS  while 
harvesting  groundfish  in  the  BSAI.  This 
emergency  interim  rule  sets  out  these 
AFA  scale  requirements  in  regulation 
and  extends  them  to  AFA  motherships 
because  AFA  motherships  receive  and 
process  imsorted  groundfish  codends  in 
a  manner  similar  to  AFA  catcher/ 
processors  and  thus,  generate  the  same 
monitoring  demands  as  unrestricted 
AFA  catcher/processors.  As  a  result, 
scale  requirements  and  observer 
sampling  station  requirements  for  CDQ 
and  uiu^stricted  AFA  catcher/ 
processors  and  AFA  motherships  are 
now  identical  under  this  emergency 
interim  rule. 
Restricted  AFA  Catcher/Processors 

Under  this  emergency  interim  rule, 
vessels  receiving  restricted  AFA 
catcher/processor  permits  under 
paragraph  208(e)(21)  of  the  AFA  are 
required  to  meet  the  observer  coverage, 
scale,  and  sampling  station 
requirements  outlined  above  during  any 
fishing  trip  in  which  the  vessel  engages 
in  directed  fishing  for  BSAI  pollock  or 
receives  deliveries  of  pollock  from  AFA 
catcher  vessels  engaged  in  directed 
fishing  for  BSAI  pollock.  This 
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this  requirement  until  2001  to  provide 
adequate  opportunity  for  observer 
contractors  to  recruit  and  train  sufficient 
numbers  of  CDQ  observers  for 
deployment  in  both  AFA  and  CDQ 
fisheries. 

AFA  Catcher  Vessels 

This  emergency  interim  rule  makes  no 
changes  to  existing  observer  coverage 
levels  for  AFA  catcher  vessels. 


dui  ing : 


l(  intial  shortages  in  CDQ 
■  _  2000,  NMFS  is 
abase  in  increased  training 
requirements  for  AFA 
processor  observers  beginning 
si  bsequent  rulemaking, 
Qc  s  to  propose  that  all 
deijloyed  at  AFA  inshore 
required  to  be  CDQ 
[ling  January  1,  2001,  to 
I  ch  observers  are 
trained  in  the  use  and- 
scales  used  to  monitor 
in  AFA  inshore 
Ht)wever.  NMFS  is  delaying 


Catcher/Processor  and  Mothership 
Cooperative  Restrictions 

Subsection  210(a)  of  the  AFA  sets  out 
public  notice  requirements  for  all  BSAI 
pollock  fishery  cooperatives.  To 
incorporate  these  requirements,  this 
emergency  interim  rule  stipulates  that 
any  contract  implementing  a  fishery 
cooperative  for  the  purpose  of 
cooperatively  managing  directed  fishing 
for  pollock  for  harvest  by  the  catcher/ 
processor  or  mothership  sectors,  and 
any  material  modifications  to  any  such 
contract,  must  be  filed  with  the  Council 
and  with  the  Administrator,  Alaska 
Region,  NMFS  (Regional  Administrator) 
not  less  than  30  days  prior  to  the  start 
of  fishing  under  the  contract,  together 
with  a  copy  of  a  letter  from  a  party  to 
the  contract  requesting  a  business 
review  letter  on  the  fishery  cooperative 
fi-om  the  Department  of  Justice  and  any 
response  to  such  request. 

In  addition,  the  contracts  of  all 
catcher  vessel  cooperatives  delivering  to 
catcher/processors  or  AFA  motherships 
must  include  at  a  minimum:  (1)  A  list 
of  parties  to  the  contract,  (2)  a  list  of  all 
vessels  and  processors  that  will  harvest 
and  process  pollock  harvested  under  the 
cooperative,  (3)  the  amount  or 
percentage  of  pollock  allocated  to  each 
party  to  the  contract,  and  (4)  penalties 
to  prevent  member  vessels  from 
exceeding  in  the  aggregate,  a  harvest  of 
any  other  BSAI  or  GOA  groundfish 
species  or  species  group  that  is  equal  to 
the  percentage  of  each  sideboard  species 
that  NMFS  has  attributed  to  the  non- 
exempt  vessels  in  the  cooperative  in  the 
calculation  of  the  sideboard  amount, 
unless  an  inter-cooperative  agreement 
provides  for  a  different  distribution  of 
sideboard  harvests  between  AFA 
catcher  vessels.  This  penalty 
requirement  was  recommended  by  the 
Council  at  the  request  of  catcher  vessel 
owners  so  that  the  catcher  vessel  fleet 
has  a  mechanism  to  prevent  an 
uncontrolled  catcher  vessel  race  for  fish 
for  sideboard  species. 

In  addition,  any  pollock  fishery 
cooperative  governed  by  this  emergency 
interim  rule  must  submit  annual 
preliminary  and  final  written  reports  on 
fishing  activity  to  the  Council  for  public 
distribution.  The  preliminary  report 


covering  activities  through  November  1 
must  be  submitted  by  December  1  of 
each  year  and  the  final  report  must  be 
submitted  by  January  31  of  the 
following  year.  The  preliminary  and 
final  written  reports  must  contain,  at  a 
minimum:  (1)  The  cooperative's 
allocated  amoimts  of  pollock  and 
sideboard  species,  and  any  sub- 
allocations  of  pollock  and  sideboard 
species  made  by  the  cooperative  to 
individual  vessels  on  a  vessel-by-vessel 
basis;  (2)  the  cooperative's  actual 
retained  and  discarded  catch  of  pollock, 
sideboard  species,  and  PSC  on  an  area- 
by-area  and  vessel-by-vessel  basis;  (3)  a  - 
description  of  the  method  used  by  the 
cooperative  to  monitor  fisheries  in 
which  cooperative  vessels  participated; 
and  (4)  a  description  of  any  actions 
taken  by  the  cooperative  to  penalize 
vessels  that  exceed  their  allowed  catch 
and  bycatch  in  pollock  and  all 
sideboard  fisheries. 

Inshore  Cooperative  Restrictions 

Under  the  AFA,  a  fundamental 
difference  exists  between  the  fishery 
cooperatives  authorized  to  operate  in 
the  AFA  catcher/processor  and  AFA 
mothership  sectors,  and  the  fishery 
cooperatives  authorized  to  operate  in 
the  inshore  sector.  AFA  catcher/ 
processor  and  AFA  mothership 
cooperatives  operate  at  the  sector  level 
and  do  not  require  separate  allocations 
of  pollock  from  NMFS  in  order  to 
operate.  Inseason  management  of  the 
AFA  catcher/processor  and  AFA 
mothership  sectors  will  continue  to 
occur  at  the  sector  level  regardless  of  the 
presence  or  absence  of  fishery 
cooperatives  because  the  formation  of 
cooperatives  does  not  require  NMFS  to 
sub-allocate  TAC. 

However,,  the  inshore  catcher  vessel 
cooperatives  authorized  by  the  AFA 
require  an  entirely  different 
management  structure.  Subsection 
210(b)  of  the  AFA  requires  that  NMFS 
make  separate  TAC  allocations  to 
inshore  catcher  vessel  cooperatives  that 
form  around  an  AFA  inshore  processor 
and  that  meet  certain  restrictions.  For 
this  reason,  inshore  cooperatives  require 
substantially  greater  regulatory  and 
management  infrastructure  than  AFA 
catcher/processor  and  AFA  mothership 
sector  cooperatives.  This  emergency 
interim  rule  implements  the  following 
inshore  cooperative  management 
measures  under  subsection  210(h)  of  the 
AFA. 

Filing  of  Inshore  Cooperative  Contracts 

Any  inshore  catcher  vessel 
cooperative  wishing  to  receive  an 
allocation  of  pollock  for  an  upcoming 
fishery  year  must  apply  for  an  AFA 
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inshore  cooperative  fishing  permit  as 
detailed  in  the  previous  emergency 
interim  rule  to  implement  AFA  permit 
requirements  (65  FR  380,  January  5, 
2000).  Inshore  cooperatives  also  must 
comply  with  the  contract  requirements 
for  AFA  catcher/processor  and  AFA 
mothership  sector  cooperatives  ouUined 
here.  In  addition  to  applying  for  an 
inshore  cooperative  fishing  permit,  all 
inshore  sector  cooperatives  must  file 
their  contract  with  the  Counfcil  and  with 
the  Regional  Administrator  as  detailed 

above. 

Inshore  cooperatives  wishing  to 
receive  an  allocation  of  pollock  have 
several  additional  contract 
requirements.  An  inshore  cooperative 
contract  eligible  for  a  pollock  allocation 
must  be  signed  by  the  owners  of  at  least 
80  percent  of  the  qualified  catcher 
vessels.  In  addition,  inshore  cooperative 
contracts  must  specify  that  the 
cooperative  will  deliver  at  least  90 
percent  of  the  pollock  harvested  in  the 
directed  pollock  fishery  to  such 
shoreside  processor  during  the  year  in 
which  the  fishery  cooperative  will  be  in 
effect  and  that  such  shoreside  processor 
has  agreed  to  process  such  pollock. 

Qualified  Catcher  Vessels 

Paragraph  210(b)(3)  of  the  AFA 
defines  a  qualified  catcher  vessel  as 
follows:  "[A]  catcher  vessel  shall  be 
considered  a  "qualified  catcher  vessel" 
if.  during  the  year  prior  to  the  year  in 
which  the  fishery  cooperative  will  be  in 
effect,  it  delivered  more  pollock  to  the 
shoreside  processor  to  which  it  will 
deliver  pollock  under  the  fishery 
cooperative  *  *   *  than  to  any  other 
shoreside  processor."  This  paragraph  of 
the  AFA  requires  that  a  vessel  wishing 
to  join  an  inshore  cooperative  must  have 
delivered  more  pollock  to  the 
cooperative's  designated  inshore 
processor  than  to  any  other  inshore 
processor  diuing  the  year  prior  to  the 
year  in  which  the  cooperative  fishing 
permit  will  be  in  effect.  ConsequenUy, 
catcher  vessels  wishing  to  join 
cooperatives  must  have  made  at  least 
one  delivery  of  pollock  during  the  year 
prior  to  the  year  in  which  the 
cooperative  fishing  permit  will  be  in 

effect. 

For  the  purpose  of  this  emergency 
interim  rule,  a  catcher  vessel  is  a 
qualified  catcher  vessel  if:  (1)  It 
delivered  more  pollock  harvested  in  the 
BSAI  directed  pollock  fishery  to  the 
cooperative's  designated  AFA  inshore 
processor  than  to  any  other  shoreside 
processor  or  stationary  floating 
processor  during  the  year  prior  to  the 
year  in  which  the  cooperative  fishing 
permit  will  be  in  effect;  and  (2)  the 
owner(s)  of  the  catcher  vessel  in 


question  has  submitted  a  completed 
appligation  for  an  AFA  catcher  vessel 
permit  to  the  Regional  Administrator 
that  was  received  on  or  before  December 
31, 1999,  and  is  not  subsequently 
disapproved. 

These  two  additional  measures  to  the 
qualified  catcher  vessel  definition  in  the 
statute  are  necessary  to  implement  the 
inshore  cooperative  program  in  this 
emergency  interim  rule.  The  first 
additional  measure,  that  qualifying 
harvests  must  be  in  the  BSAI  directed 
pollock  fishery  is  necessary  to  prevent 
a  vessel's  incidental  bycatch  of  pollock 
in  other  fisheries  fi-om  inadvertentiy 
affecting  its  cooperative  qualification. 
Counting  pollock  bycatch  could  create 
the  unintended  effect  of  restricting  the 
ability  of  catcher  vessels  to  deliver  non- 
pollock  groundfish  to  other  markets. 
Because  pollock  is  a  common  bycatch 
species  in  the  Pacific  cod  fishery  and 
other  groimdfish  fisheries,  AFA  catcher 
vessels  fishing  for  Pacific  cod  may  land 
significant  amounts  of  pollock  as 
incidental  bycatch  that  will  be  coimted 
against  the  pollock  incidental  catch 
allowance  and  not  the  vessel's 
cooperative  quota.  The  AFA  makes  no 
restrictions  on  either  the  delivery  or 
processing  of  non-pollock  groundfish 
species  in  the  BSAI.  Consequentiy,  AFA 
catcher  vessels  fishing  for  Pacific  cod 
are  fi-ee  to  deliver  their  Pacific  cod  and 
associated  incidental  catch  of  pollock  to 
any  processor,  not  just  to  one  of  the 
eight  AFA  processors  that  are 
authorized  to  receive  pollock  harvested 
in  the  BSAI  directed  pollock  fishery. 

If  an  AFA  vessel's  cooperative 
qualification  is  based  on  all  catch  of 
pollock  and  not  just  pollock  harvested 
in  the  directed  fishery,  then  an  AFA 
catcher  vessel  fishing  for  Pacific  cod 
and  delivering  to  a  processor  other  than 
its  AFA  pollock  processor  could 
inadvertentiy  disqualify  itself  from  its 
cooperative  of  choice  due  to  incidental 
pollock  harvests  in  other  fisheries.  In 
fact,  because  Pacific  cod  processors 
other  than  the  eight  AFA  inshore 
pollock  processors  also  operate  in  the 
BSAI,  an  active  AFA  catcher  vessel 
delivering  Pacific  cod  to  a  non-AFA 
processor  could  inadvertently  fin<Wtself 
ineligible  to  join  any  inshore 
cooperative  because  the  processor  to 
which  it  delivered  more  pollock  than 
any  other  processor  may  be  a  non-AFA 
processor,  absent  this  clarification  that 
only  pollock  harvests  in  the  BSAI 
directed  pollock  fishery  coimt  towards 
qualifying  landings. 

The  second  additional  measure,  that  a 
"quahfied  catcher  vessel"  is  a  vessel  for 
which  the  owner(s)  has  submitted  a 
completed  application  for  an  AFA 
catcher  vessel  permit  to  the  Regional 


Administrator  that  was  received  on  or 
before  December  31.  1999,  and  is  not 
subsequenUy  disapproved,  is  necessary 
for  timing  reasons.  NMFS  will  not  have 
a  final  official  list  of  eligible  catcher 
vessels  until  all  owners  of  potentially 
eligible  vessels  have  submitted 
applications  to  NMFS  that  have  been 
subsequently  approved  or  denied. 
Consequently,  it  is  impossible  for  a 
cooperative  to  know  by  the  inshore 
pollock  cooperative  fishing  permit 
application  deadline  if  it  is  composed  of 
at  least  80  percent  of  the  eligible  catcher 
vessels.  For  this  reason,  and  for  the 
purpose  of  this  definition  of  "qualified 
catcher  vessel"  this  emergency  interim 
rule  considers  a  vessel  qualified  if  it  has 
submitted  a  completed  application  to 
the  Regional  Administrator  by  the 
December  31  deadline  for  inshore 
pollock  cooperative  fishing  permit 
applications. 

Under  this  emergency  interim  rule,  a 
vessel  that  did  not  engage  in  directed 
fishing  for  BSAI  pollock  during  a  fishing 
year  will  be  ineligible  to  join  any 
inshore  cooperative  for  the  subsequent 
fishing  year.  In  addition,  a  catcher 
vessel  that  is  a  member  of  one 
cooperative  during  a  fishing  year  will  be 
unable,  under  most  circumstances,  to 
join  a  different  cooperative  for  the 
subsequent  fishing  year.  To  change 
cooperatives,  a  catcher  vessel  must 
qualify  to  fish  for  the  new  cooperative, 
which  could  require  that  the  vessel 
spend  a  year  fishing  in  the  "open 
access"  fishery,  unless  the  catcher 
vessel  is  able  to  deliver  more  pollock 
harvested  in  the  BSAI  directed  pollock 
fishery  to  the  new  cooperative's 
designated  processor  than  to  the 
designated  processor  of  the  vessel's 
current  cooperative.  Because 
cooperative  contracts  formed  under  the 
AFA  may  provide  for  the  delivery  of  up 
to  10  percent  of  a  cooperative's 
allocation  to  processors  other  than  the 
cooperative's  designated  processor,  a 
vessel  could  change  cooperatives  from  1 
year  to  the  next  if  the  vessel  made  use 
of  this  10-percent  provision  to  deliver 
more  pollock  to  the  designated 
processor  of  the  new  cooperative  than  to 
the  designated  processor  of  the  vessel's 
existing  cooperative. 

Inshore  Cooperative  TAC  Allocations. 
Under  this  emergency  interim  rule,  an 
inshore  pollock  cooperative  that  applies 
for  and  receives  an  AFA  inshore 
cooperative  fishing  permit  will  receive  a 
sub-allocation  of  the  annual  inshore 
pollock  TAC  allocation.  Subsection 
210(b)  of  the  AFA  establishes  an  explicit 
formula  for  allocating  pollock  TAC  to 
inshore  cooperatives  based  on  the 
percentage  of  inshore  pollock  harvested 
by  member  vessels  during  1995,  1996. 
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and  1997J  However,  the  Council  has 
reconunei  ided  an  alternative  formula  for 
allocating!  pollock  TAC  to  inshore 
cooperatiyes  that  is  contained  in  this 
emergenci  interim  rule. 

Paragraph  213(c)(3)  of  the  AFA 
provides  tfie  Coimcil  with  the  authority 
to  recomnlend  for  approval  by  the 
Secretary  bf  Commerce  (Secretary),  an 
altemativ^  formula  for  allocating  BSAI 
pollock  to  inshore  cooperatives. 
Paragraph|2 13(c)(3)  states  that  "the 
Council  mpy  recommend  and  the 
Secretary  taay  approve  conservation  and 
managemmt  measures  in  accordance 
with  the  Magnuson-Stevens  Act  *  *  * 
that  supercede  the  criteria  required  in 
paragraph  [1)  of  section  210(b)  to  be 
used  by  thfe  Secretary  to  set  the 
percentage)  allowed  to  be  harvested  by 
catcher  vessels  pursuant  to  a  fishery 
cooperative  under  such  paragraph." 
After  analysis  and  based  on  the 
recommendations  of  its  Advisory  Panel, 
elected  to  recommend  two 
be  inshore  cooperative 
armula  set  out  in  the  AFA. 
lange  recommended  by  the 
pws  catcher  vessels  with 
lor  endorsements  to  receive 
inshore  catch  history  credit  for  landings 
made  to  calcher/processors  when  the 
vessel  made  more  than  499  mt  of 
landings  tolcatcher/processors  during 
the  1995  thi-ough  1997  qualifying 
period.  Tha  Coimcil  recommended  this 
change  to  assist  the  cooperatives  in 
meeting  th^  intent  of  paragraph 
210(b)(4)  o6the  AFA,  which  specifies 
that:  "Any  Contract  implementing  a 
fishery  cooperative  under  paragraph  (1) 
which  has  ^en  entered  into  by  the 
owner  of  a  Qualified  catcher  vessel 
eligible  under  section  208(a)  that 
harvested  pollock  for  processing  by 
catcher/processors  or  motherships  in 
the  directed  pollock  fishery  during 
1995,  1996.  and  1997  shall,  to  the  extent 
practicable,  brovide  fair  and  equitable 
terms  and  conditions  for  the  owner  of 
such  qualified  catcher  vessel." 

The  Council  chose  the  499  mt 
threshold  based  on  the  recommendation 
of  its  Advisory  Panel  that  vessels  with 
sustained  p^icipation  delivering  to 
catcher/prodessors.  but  excluded  firom 
delivering  td  catcher/processors  under 
subsection  2p8(b)  of  the  AFA.  should 
not  be  disadvantaged  by  the  new 
management  regime.  The  Council  chose 
499  mt  as  the  threshold  based  on 
information  bresented  in  the  EA/RIR, 
which  indicated  that  499  mt  provided  a 
good  break  p  oint  between  vessels  with 
significant  h  story  of  delivering  to 
catcher/proc  sssors  and  vessels  that  only 
had  incident  il  deliveries  to  catcher/ 
processors  d  iring  the  1995  through 
1997  qualifying  period.  The  Council 


recommended  that  only  deliveries  to 
catcher/processors  be  considered  for 
"compensation"  and  not  deliveries 
made  to  the  three  motherships  listed  in 
subsection  208(d)  of  the  AFA  during  the 
qualifying  period,  because  any  vessel 
with  more  than  250  mt  of  pollock 
deliveries  to  one  of  the  three  AFA 
motherships  during  the  qualifying 
period  will  earn  an  endorsement  to 
deliver  pollock  to  AFA  motherships 
imder  the  AFA  and  therefore,  has  not 
"lost"  any  fishing  privileges  as  a  result 
of  the  AFA. 

The  second  change  recommended  by 
the  Council  modifies  the  allocation 
formula  so  that  the  share  of  the  BSAI 
pollock  TAC  that  each  catcher  vessel 
brings  into  a  cooperative  would  be 
based  on  average  annual  pollock 
landings  in  its  best  2  out  of  3  years  from 
1995  through  1997.  These  changes  to 
the  allocation  formula  were 
unanimously  endorsed  by  industry 
representatives  during  public  testimony 
at  the  June  1999  Council  meeting  and 
were  seen  as  a  more  equitable  method 
of  allocating  pollock  catch  because  some 
vessels  may  have  missed  all  or  part  of 
the  inshore  fishery  in  a  given  year  due 
to  unavoidable  circumstances  such  as 
vessel  breakdowns  or  lack  of  markets. 
Under  this  emergency  interim  rule, 
NMFS  will  use  the  allocation  formula 
recommended  by  the  Council  to  make 
annual  allocations  of  pollock  to  each 
inshore  cooperative  for  each  subarea  of 
the  BSAI;  the  BS  subarea  and  the  AI 
subarea.  These  two  subareas  are  treated 
as  separate  pollock  stocks  under  the 
FMP  and  receive  separate  TACs  during 
the  annual  specification  process. 
Because  the  AI  subarea  is  currently 
closed  to  directed  fishing  for  pollock, 
cooperative  allocations  of  AI  subarea 
pollock  will  not  be  made  under  this 
emergency  interim  rule.  Each 
cooperative  will  receive  an  annual 
allocation  of  BS  subarea  pollock  only. 

Inshore  Cooperative  Fishing  Restrictions 

This  emergency  interim  rule  imposes 
a  variety  of  requirements  and 
management  standards  on  inshore 
fishery  cooperatives.  First,  only  catcher 
vessels  listed  on  the  cooperative's  AFA 
inshore  cooperative  fishing  permit  are 
permitted  to  harvest  the  cooperative's 
annual  cooperative  allocation.  Second, 
all  BSAI  inshore  pollock  harvested  by  a 
member  vessel  while  engaging  in 
directed  fishing  for  inshore  pollock  will 
accrue  against  the  cooperative's  annual 
pollock  allocation  regardless  of  whether 
the  pollock  was  retained  or  discarded. 
Third,  each  inshore  pollock  cooperative 
is  responsible  for  reporting  to  NMFS  its 
BSAI  pollock  harvest  on  a  daily  basis 
according  to  the  recordkeeping  and 


reporting  requirements  described  above. 
Fourth,  each  inshore  pollock 
cooperative  is  prohibited  from 
exceeding  its  annual  allocation  of  BSAI 
pollock,  and  the  owners  emd  operators 
of  all  vessels  listed  on  the  cooperative 
fishing  permit  would  be  held  jointly  and 
severally  liable  for  overages  of  the 
cooperative's  annual  allocation. 

Inshore  Cooperative  Designated 
Representative 

Each  inshore  catcher  vessel 
cooperative  is  required  to  appoint  a 
designated  representative.  The 
designated  representative  will  act  as  the 
point  of  contact  for  all  matters  related  to 
the  cooperative's  participation  in  the 
AFA  fishery,  and  will  be  responsible  for 
completing  and  submitting  the  catcher 
vessel  cooperative  pollock  catch  report. 
The  owners  of  the  member  catcher 
vessels  are  jointly  and  severably 
responsible  for  compliance  and  insuring 
that  the  designated  representative 
complies  with  the  recordkeeping  and 
reporting  requirements  contained  in  this 
emergency  interim  rule. 

Inshore  Cooperative  Agent  for  Service  of 
Process 

Each  inshore  catcher  vessel 
cooperative  is  required  to  appoint  an 
agent  to  serve  on  behalf  of  the 
cooperative.  The  appointed  agent  for 
service  of  process  may  be  the  owner  of 
a  vessel  listed  as  a  member  of  the 
cooperative  or  a  registered  agent.  If  at 
any  time  the  cooperative's  appointed 
agent  for  service  of  process  becomes 
unable  to  accept  service,  then  the 
cooperative  members  are  required  to 
notify  the  Regional  Administrator  of  a 
substitute  appointed  agent.  Service  on 
or  notice  to  the  cooperative's  appointed 
agent  constitutes  service  on  or  notice  to 
all  members  of  the  cooperative. 

NMFS  may,  at  its  option,  attempt  to 
serve  every  member  of  the  cooperative 
individually  in  addition  to  service  on 
the  cooperative's  appointed  agent. 
However,  failure  to  achieve  service  on 
the  individual  member  will  not  affect 
the  validity  of  constructive  notice  if 
service  is  accomplished  on  the  inshore 
pollock  cooperative's  appointed  agent 
for  service  of  process. 

Inseason  Management  of  Inshore 
Cooperative  Fishing 

Under  this  emergency  interim  rule, 
NMFS  will  manage  the  allocations  to 
inshore  cooperative  and  vessels  not 
participating  in  a  cooperative  as  two 
separate  inshore  fisheries.  The  various 
inshore  cooperatives  will  be  managed  as 
a  group  for  the  purpose  of  making  TAC 
apportionments  by  season  and  area  and 
for  the  purpose  of  issuing  directed 
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fishing  closures.  NMFS  will  continue  to 
announce  directed  fishing  closures  for 
each  inshore  fishery  when  the  Regional 
Administrator  determines  that  the  TAC 
allocated  to  that  fishery  for  a  particular 
season  and  area  has  been  reached. 
Under  this  system,  fishing  by  inshore 
cooperatives  will  be  imaffected  by 
fishing  by  inshore  catcher  vessels  that 
are  not  participating  in  a  cooperative. 
However,  the  aggregate  harvests  by  all 
inshore  cooperatives  will  determine  the 
inshore  cooperative  directed  fishing 
closures  for  each  season  and  area. 

Due  to  the  complexities  of 
implementing  this  management  program 
within  the  short  time  frame  required  by 
the  AFA,  NMFS  is  not  implementing  a 
system  under  which  each  individual 
inshore  cooperative  woiUd  receive 
allocations  of  pollock  subdivided  by 
each  management  area  and  season. 
Under  this  emergency  interim  rule,  each 
inshore  cooperative  is  given  the 
opportimity  to  harvest  its  entire  annual 
allocation  of  BS  subarea  pollock,  but 
will  not  receive  a  specific  guarantee  of 
harvest  levels  for  any  particular  season 
or  management  area  within  the  BS 
subarea.  NMFS  encourages  cooperatives 
wishing  to  further  rationalize  their 
annual  operations  to  work  with  each 
other  to  prevent  the  activities  of  one 
cooperative  from  preempting  the  harvest 
plans  of  another  coop.erative  within  a 
specific  season  or  area. 

Inshore  catcher  vessel  cooperatives 
also  are  required  to  complete  and 
submit  annual  preliminary  and  final 
reports  of  fishing  activity  to  the  Council. 
The  submission  deadlines  and  required 
content  are  the  same  as  the  report 
requirements  for  AFA  catcher/processor 
and  AFA  mothership  sector 
cooperatives  as  described  earlier. 

Catcher/Processor  Groundfish 
Sideboards 

The  AFA  establishes  harvest 
restrictions  or  "sideboards"  on  the 
participation  of  unrestricted  AFA 
catcher/processors  in  other  BSAI 
groundfish  fisheries  and  completely 
prohibits  AFA  catcher/processors 
fishing  in  the  GOA.  These  harvest  limits 
apply  only  to  unrestricted  AFA  catcher/ 
processors  listed  in  paragraphs  208(e)(1) 
through  (20)  of  the  AFA  and  are  not 
extended  to  restricted  AFA  catcher/ 
processors  that  qualify  to  fish  for 
pollock  under  paragraph  208(e)(21)  of 
the  AFA.  The  language  establishing 
catcher/processor  harvest  limits  is  set 
out  in  paragraphs  211(b)(1)  and  (2)  of 
the  AFA  as  follows: 

(b)  Catcher/Processor  Restrictions.— 
(1)  General.— The  restrictions  in  this  sub- 
section shall  take  effect  on  January  1, 1999 
and  shall  remain  in  effect  thereafter  except 


that  they  may  be  superceded  (with  the 
exception  of  paragraph  (4))  by  conservation 
and  management  measures  recommended 
after  the  date  of  the  enactment  of  this  Act  by 
the  North  Pacific  Council  and  approved  by 
the  Secretary  in  accordance  with  the 
Magnuson-Stevens  Act. 

(2)  Bering  Sea  Fishing.— The  catcher/ 
processors  eligible  under  paragraphs  (1) 
through  (20)  of  section  208(e)  are  hereby 
prohibited  from,  in  the  aggregate — 

(A)  Exceeding  the  percentage  of  the  harvest 
available  in  the  offshore  component  of  any 
Bering  Sea  and  Aleutian  Islands  groundfish 
fishery  (other  than  the  pollock  fishery)  that 

is  equivalent  to  the  total  harvest  by  such 
catcher/processors  and  the  catcher/ 
processors  listed  in  section  209  in  the  fishery 
in  1995, 1996,  and  1997  relative  to  the  total 
amount  available  to  be  harvested  by  the 
offshore  component  in  the  fishery  in  1995, 
1996,  and  1997; 

(B)  Exceeding  the  percentage  of  the 
prohibited  species  available  in  the  offshore 
component  of  any  Bering  Sea  and  Aleutian 
Islands  groundfish  fishery  (other  than  the 
pollock  fishery)  that  is  equivalent  to  the  total 
of  the  prohibited  species  harvested  by  such 
catcher/processors  and  the  catcher/ 
processors  listed  in  section  209  in  the  fishery 
in  1995,  1996,  and  1997  relative  to  the  total 
amount  of  prohibited  species  available  to  be 
harvested  by  the  offshore  component  in  the 
fishery  in  1995, 1996,  and  1997;  and 

(C)  Fishing  for  Atka  mackerel  in  the  eastern 
area  of  the  Bering  Sea  and  Aleutian  Islands 
and  from  exceeding  the  following 
percentages  of  the  directed  harvest  available 
in  the  Bering  Sea  and  Aleutian  Islands  Atka 
mackerel  fishery — 

(i)  11.5  percent  in  the  central  area;  and 
(ii)  20  percent  in  the  western  area. 

For  the  1999  fishing  year,  NMFS 
implemented  these  provisions  by 
publishing  the  harvest  limits  in  the  1999 
BSAI  harvest  specifications  and 
prohibiting  unrestricted  AFA  catcher/ 
processors  fi'om  engaging  in  directed 
fishing  for  a  groundfish  species  or 
species  group  when  NMFS  determined 
that  the  sideboard  limit  was  likely  to  be 
met  or  exceeded. 

At  its  June  1999  meeting,  the  Council 
recommended  that  catcher/processor 
harvest  limits  for  BSAI  groundfish  other 
than  Atka  mackerel  be  based  on  the 
1995  through  1997  retained  catch  of 
such  groundfish  species  by  the  20 
imrestricted  AFA  catcher/processors 
listed  in  paragraphs  208(e)(1)  through 
(20)  of  the  AFA  and  the  nine  ineligible 
catcher/processors  listed  in  section  209 
of  the  AFA,  except  for  Pacific  cod  which 
would  be  based  on  1997  retained  catch 
only.  The  Council  recommended  that 
only  1997  catch  history  be  used  to 
determine  Pacific  cod  harvest  limits 
because  1997  was  the  first  year  in  which 
the  BSAI  Pacific  cod  trawl  gear 
allocation  was  split  between  catcher/ 
processors  and  catcher  vessels.  Prior  to 
1997  the  BSAI  Pacific  cod  TAC  was  not 


allocated  between  catcher/processors 
and  catcher  vessels,  meaning  that  pre- 
1997  Pacific  cod  TACs  and  harvest 
percentages  by  AFA  catcher/processors 
are  not  direcdy  comparable  to  present 
day  Pacific  cod  allocations.  The  Council 
also  recommended  that  only  the  years 
1996  and  1997  be  used  to  calculate 
Pacific  ocean  perch  (POP)  sideboard 
amoimts  because  1996  was  the  first  year 
in  which  the  POP  TAC  was  divided 
between  the  BS  subarea  and  AI  subarea. 
However,  since  the  Coimcil  made  this 
recommendation  in  June  1999,  NMFS 
has  received  comments  from  the  public 
suggesting  that  the  public  was  not 
provided  adequate  notice  or  opportunity 
to  comment  on  this  recommendation 
prior  to  the  Council's  June,  1999,  vote 
on  this  issue,  and  that  NMFS  would 
benefit  from  a  more  deliberative 
rulemaking  process  that  allowed  for 
public  review  and  comment  on  the 
Council's  recommended  approach. 
Adequate  opportunity  for  public  review 
and  comment  is  especially  important 
given  that  the  Coimcil's  Jime  discussion 
and  action  on  catcher/processor 
sideboards  was  based  on  an  alterative 
not  addressed  in  the  draft  analysis 
available  to  the  public  prior  to  Coimcil 
action.  For  this  reason,  NMFS  has 
decided  to  calculate  catcher/processor 
groundfish  sideboards  amoimts  for  2000 
under  this  emergency  interim  rule  in  the 
same  manner  those  sideboards  were 
calculated  in  1999. 

As  a  consequence,  all  catcher/ 
processor  harvest  sideboards  other  than 
Atka  mackerel  will  be  based  on  the  total 
catch  of  each  groundfish  species  by  the 
20  imrestricted  AFA  catcher/processors 
listed  in  paragraphs  208(e)(1)  through 
(20)  of  the  AFA  and  the  nine  ineligible 
catcher/processors  listed  in  section  209 
of  the  AFA  when  such  vessels  were 
engaged  in  groimdfish  fisheries  other 
than  pollock.  In  the  future  proposed 
rule  to  implement  the  AFA  under 
Amendments  61/61/13/8,  NMFS    ^ 
intends  to  incorporate  the  Coimcil's 
recommendation  to  base  these  amounts 
on  historical  retained  catch  only,  so  that 
the  public  has  opportunity  to  review 
and  comment  on  these 
reconunendations  before  they  are 
approved  or  disapproved  by  NMFS  as 
part  of  the  FMP  amendment  review 
process. 

Under  this  emergency  interim  rule, 
the  Atka  mackerel  sideboard 
percentages  laid  out  in  subparagraph 
211(b)(1)(C)  of  the  AFA  are  carried 
forward  unchanged.  The  AFA  catcher/ 
processor  sideboard  limit  for  Atka 
mackerel  is  zero  percent  of  the  BS 
subarea  and  Eastern  Aleutians  aimual 
TAC,  11.5  percent  of  the  Central 
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Aleutians  annual  TAG.  and  20  percent 
of  the  We  stem  Aleutians  annual  TAG. 
The  Go  incil  did  not  reconunend  any 
changes  t6  the  formula  for  establishing 
prohibited  species  catch  (PSC)  bycatch 
limits  set  put  in  subparagraph 
211(b)(2)ffi)  of  the  AFA.  However,  the 
Gouncil  ricommended  that  NMFS  not 
implement  catcher/processor  sideboards 
for  salmoii  and  herring  because 
extensive  knanagement  measures  are 
already  iiJ  place  to  limit  bycatch  of 
those  PSGJ  species  in  the  BSAI  pollock 
fishery  an^  incidental  bycatch  of 
salmon  or|  herring  is  primarily  a  concern 
in  the  pollock  fishery  and  not  in  the 
directed  fisheries  for  other  groundfish 
species. 

Managenuint  of  Catcher/Processor 
Sideboank 

This  emergency  interim  rule  amends 
the  BSAI  interim  groundfish  harvest 
specificatibns  to  establish  catcher/ 
processor  i  lideboard  limits  for 
groundfisl;  and  PSC  species.  These 
sideboard  imits  will  be  managed 
through  di  -ected  fishing  closures.  Under 
the  proced  ures  established  in  this 
emergency  interim  rule,  NMFS  will 
evaluate  ejch  groundfish  harvest  limit 
specified  a:cording  to  the  formula 
outlined  pi  eviously  and  will  authorize 
directed  fi<  hing  by  unrestricted  AFA 
catcher/pn  icessors  only  for  those  BSAI 
groundfish  species  for  which  the  harvest 
limit  is  laq  e  enough  to  support  a 
directed  fis  hery  by  unrestricted  AFA 
catcher/pre  cessors.  Groundfish  species 
for  which  t  le  catcher/processor  harvest 
limit  is  too  small  to  support  a  directed 
fishery  wil  be  closed  to  directed  fishing 
by  unrestricted  AFA  catcher/processors 
at  the  beginning  of  the  fishing  year. 
Using  this  ipproach,  NMFS  will  assure 
that  unresti  icted  AFA  catcher/ 
processors  vill  not  participate  in  other 
directed  fis  leries  at  levels  that  would 
exceed  thei  ■  level  of  participation  fi-om 
1995  throujh  1997. 

Catcher  Vettsel  Sideboards 


In  additiqn 
harvest  res 
interim  rule 
harvest  limits 
GOA_ 
fishery 
AFA  states 
1999,  the  Nbrth 
recommend 
Secretary 
measures  to 
vessels 
(b),  and  (c) 
exceeding  i 
traditional 
in  other  fishjeri 
the  North  Pi  cific 


eligi  )1 
(fi 
ill 


to  catcher/processor 
itrictions,  this  emergency 
establishes  catcher  vessel 
for  BSAI  crab,  BSAI  and 
grountifish.  and  the  Alaska  scallop 
Parigraph  211(c)(1)(A)  of  the 
"By  not  later  than  July  1, 
)rth  Pacific  Council  shall 
for  approval  by  the 
cc  nservation  and  management 
■*   *   *  prevent  the  catcher 
e  under  subsections  (a), 
section  208  from 
the  aggregate  the 
I  arvest  levels  of  such  vessels 
_es  under  the  authority  of 
Gouncil  as  a  result  of 


fishery  cooperatives  in  the  directed 
pollock  fishery."  The  Council  met  this 
requirement  by  taking  final  action  on  a 
comprehensive  suite  of  catcher  vessel 
sideboard  measures  at  its  June  1999 
meeting  and  forwarding  those 
reconmiendations  to  NMFS. 

Because  the  BSAI  king  and  Tanner 
crab  fisheries  and  the  Alaska  scallop 
fishery  are  managed  by  the  State  imder 
Federal  oversight,  the  Coimcil 
reconmiended  that  crab  and  scallop 
catcher  vessel  sideboards  be 
implemented  jointly  through  State  and 
Federal  actions.  Under  Amendment  4  to 
the  scallop  FMP,  the  Council  has 
developed  a  license  limitation  program 
for  the  Alaska  scallop  fishery  under 
which  only  one  AFA  catcher  vessel 
would  be  eligible  to  receive  a  scallop 
license.  Amendment  4  is  ciurently 
under  review  by  NMFS  and,  if 
approved,  would  take  effect  for  the  2000 
scallop  season.  In  addition,  under 
Amendment  8  to  the  FMP  for  the 
scallop  fishery  off  Alaska,  the  Council 
has  recommended  that  the  State 
implement  an  AFA  catcher  vessel 
scallop  sideboard  limit  equal  to  the 
percentage  of  the  scallop  guideline 
harvest  level  that  was  harvested  by  AFA 
catcher  vessels  in  1997.  Therefore, 
NMFS  has  determined  that  additional 
scallop  sideboard  measures  are  not 
required  in  this  emergency  interim  rule. 

With  respect  to  BSAI  crab  fisheries, 
NMFS  is  limiting  participation  by  AFA 
catcher  vessels  through  AFA  catcher 
vessel  permit  endorsements.  Only  AFA 
catcher  vessels  with  a  demonstrated 
history  in  a  particular  crab  fishery  may 
continue  participating  in  that  fishery.  A 
catcher  vessel  that  lacks  the  appropriate 
crab  sideboard  endorsements  is 
prohibited  from  retaining  BSAI  king  and 
Tanner  crab.  These  crab  sideboard 
endorsements  have  been  implemented 
under  the  emergency  interim  rule  to 
implement  AFA  permit  requirements 
(65  FR  380,  January  5,  2000).  In  addition 
to  entry  restrictions,  the  Coimcil  also 
recommended  that  the  State  implement 
AFA  catcher  vessel  harvest  limits  for  the 
Bristol  Bay  red  king  crab  and  Bairdi 
Tanner  crab  fisheries  under  Amendment 
14  to  the  FMP  for  the  BSAI  king  and 
Tanner  crab  fisheries.  With  respect  to 
Bristol  Bay  red  king  crab  fishery,  the 
Council  recommended  an  AFA  catcher 
vessel  sideboard  limit  equal  to  the 
percentage  of  Bristol  Bay  red  king  crab 
harvested  by  AFA  catcher  vessels  from 
1991  through  1997,  excluding  1994  and 
1995  when  the  fishery  was  closed.  For 
the  Bairdi  Tanner  crab  fishery,  the 
Council  recommended  that  AFA  catcher 
vessels  be  excluded  from  the  fishery 
until  the  Council's  Bairdi  rebuilding 
goal  is  reached,  and  then  be  limited  to 


their  historic  catch  percentage  from 
1995-1996.  The  State  intends  to 
implement  these  recommended  crab 
sideboard  limits  through  State 
regulations. 

With  respect  to  BSAI  and  GOA 
groimdfish  fisheries,  the  Gouncil 
recommended  that  AFA  catcher  vessel 
sideboards  be  established  based  on 
landed  catch  and  be  managed  through 
directed  fishing  closures  in  the  same 
manner  as  AFA  catcher/processor 
sideboards.  A  significant  difference 
between  catcher/processor  and  catcher 
vessel  groimdfish  sideboards  is  that  the 
Council  reconunended  that  certain  AFA 
catcher  vessels  be  exempt  from  some 
BSAI  and  GOA  groundfish  sideboards 
while  no  exemptions  were 
recommended  for  unrestricted  AFA 
catcher/processors.  This  emergency 
interim  rule  contains  the  Council's 
recommended  BSAI  and  GOA 
groundfish  and  PSC  sideboards  for  AFA 
catcher  vessels,  which  are  summarized 
here 

Groundfish  Sideboards  in  the  BSAI 

Under  this  emergency  interim  rule, 
groundfish  sideboards  will  be 
established  for  all  BSAI  groundfish 
species  using  a  formula  based  on  the 
retained  catch  of  AFA  catcher  vessels  of 
each  sideboard  species  from  1995 
through  1997  (1997  only  for  BSAI 
Pacific  cod)  divided  by  the  available 
TAG  for  that  species  over  the  same 
period.  AFA  catcher  vessel  sideboards 
will  apply  to  all  AFA  catcher  vessels 
regardless  of  sector  and  regardless  of 
participation  in  a  cooperative  except 
that  catcher  vessels  less  than  125  ft  (38.1 
meters  (m))  LOA  whose  annual  BSAI 
pollock  landings  averaged  less  than 
1700  mt  from  1995  through  1997  (  i.e.. 
landed  less  than  5,100  mt  of  pollock 
over  the  3-year  period)  and  that  made  30 
or  more  landings  of  BSAI  Pacific  cod 
during  that  time  period  are  exempt  from 
sideboard  closures  for  BSAI  Pacific  cod 
and  their  historic  catch  is  not  counted 
towards  the  sideboard.  In  addition,  AFA 
catcher  vessels  with  mothership 
endorsements  are  exempt  from  Pacific 
cod  sideboard  closures  after  March  1  of 
each  year. 

In  recommending  these  exemptions 
for  BSAI  Pacific  cod,  the  Council  noted 
that  many  of  the  AFA  catcher  vessels 
with  relatively  low  catch  histories  of 
BSAI  pollock  have  traditionally  targeted 
Pacific  cod  rather  than  pollock  during 
the  January  through  March  BSAI  Pacific 
cod  fishery.  The  Gouncil  believed  that 
restricting  such  vessels  in  the  Pacific 
cod  fishery  would  be  inequitable  given 
their  disproportionate  history  of 
participation  in  the  Pacific  cod  fishery 
and  because  their  historic  dedication  to 
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Pacific  cod  fishing  in  the  winter  months 
accounts  for  their  lower  catch  histories 
of  BSAI  pollock  during  the  AFA 
qualifying  years.  With  respect  to  the 
March  1  exemption  for  AFA  catcher 
vessels  with  mothership  endorsements, 
the  Council  made  this  reconunendation 
for  several  reasons.  In  most  years,  the 
BSAI  Pacific  cod  fishery  is  largely 
concluded  by  March  1  and  fishing  is 
often  less  productive  in  terms  of  catch 
per  unit  effort  after  that  date.  Given  that 
as  few  as  two  non-AFA  catcher  vessels 
have  fished  for  BSAI  Pacific  cod  in 
recent  years,  the  Council  believed  that 
some  additional  vessels  might  be 
needed  after  this  date  to  completely 
harvest  the  TAC  so  that  processors  are 
not  faced  with  a  slow  trickle  of  Pacific 
cod  deliveries  that  are  uneconomical  to 
process.  The  Council  recommended  that 
AFA  catcher  vessels  with  mothership 
endorsements  be  allowed  to  re-enter  the 
BSAI  Pacific  cod  fishery  after  March  1 
because  the  mothership  sector  received 
a  relatively  smaller  pollock  quota  under 
the  AFA  and  mothership  catcher  vessels 
are  more  likely  to  be  finished  with  their 
pollock  operations  by  that  date. 

Catcher  vessel  PSC  sideboards  for 
BSAI  groimdfish  fisheries  will  be 
managed  in  the  same  maimer  as  catcher/ 
processor  PSC  sideboards,  however  the 
sideboard  amoimts  would  be  calculated 
differently.  Because  individual  vessel 
PSC  catch  histories  are  not  available  for 
AFA  catcher  vessels,  PSC  sideboard 
amoimts  will  be  pro-rated  based  on 
percentage  of  groundfish  catch  in  each 
BSAI  groundfish  fishery. 

Groundfish  Sideboards  in  the  GOA 

Catcher  vessel  sideboards  for  GOA 
groundfish  fisheries  will  be  established 
and  managed  in  the  same  manner  as  the 
catcher  vessel  sideboards  in  the  BSAI 
grovmdfish  fisheries  except  that  catcher 
vessels  less  than  125  ft  (38.1  m)  LOA 
whose  annual  BSAI  pollock  landings 
averaged  less  than  1700  mt  from  1995 
through  1997  (i.e.,  landed  less  than 
5,100  mt  of  pollock  over  the  3-year 
period)  and  that  made  40  or  more  GOA 
groundfish  landings  over  the  same 
period  are  exempt  from  sideboard 
closures  for  GOA  groundfish  fisheries. 
The  catch  histories  of  the  exempt 
vessels  would  not  be  counted  towards 
the  sideboard  amounts  for  non-exempt 
vessels.  As  with  the  BSAI  Pacific  cod 
fishery,  the  Council  noted  that  many 
AFA  catcher  vessels  with  relatively  low 
catch  histories  in  BSAI  pollock  have 
traditionally  participated  in  GOA 
groundfish  fisheries.  Indeed,  many  of 
these  vessels  are  based  in  Kodiak  and 
other  GOA  ports  and  have  historically 
concentrated  their  fishing  effort  in  GOA 
fisheries.  The  Coimcil  believed  that  it 


would  be  inequitable  to  limit  such 
vessels  from  participating  in  GOA 
fisheries  when  they  have  historically 
fished  in  the  GOA  and  may  have 
relatively  low  pollock  catch  histories  in 
the  BSAI  during  the  AFA  qualifying 
years  due  to  their  history  of  fishing 
primarily  in  the  GOA. 

The  Covmcil  specifically  limited  both 
the  BSAI  Pacific  cod  and  GOA 
groundfish  sideboard  exemptions  to 
vessels  with  a  significant  history  of 
participation  in  those  fisheries  and 
indicated  that  it  believed  such 
exemptions  were  consistent  with  the 
catcher  vessel  sideboard  provisions  at 
paragraph  211(c)(1)  of  the  AFA,  which 
require  that: 

*   *   *  By  not  later  than  July  1, 1999.  the 
North  Pacific  Council  shall  recommend  for 
approval  by  the  Secretary  conservation  and 
management  measures  to — 

(A)  Prevent  the  catcher  vessels  eligible 
under  subsections  (a),  (b),  and  (c)  of  section 
208  from  exceeding  in  the  aggregate  the 
traditional  harvest  levels  of  such  vessels  in 
other  fisheries  under  the  authority  of  the 
Korth  Pacific  Council  as  a  result  of  fishery 
cooperatives  in  the  directed  pollock  fishery 

*       *      * 

The  EA/RIR  prepared  for  this  action 
estimates  the  potential  number  of 
exempt  vessels  to  be  10  catcher  vessels 
in  the  BSAI  and  20  catcher  vessels  in 
the  GOA.  The  Council  noted  that 
because  these  exempt  vessels 
traditionally  have  participated  at  high 
levels  in  the  BSAI  Pacific  cod  and  GOA 
groundfish  fisheries,  such  exemptions 
were  not  likely  to  cause  the  aggregate 
harvest  levels  of  all  AFA  catcher  vessels 
to  exceed  traditional  levels  in  these 
fisheries.  However,  the  Council  noted 
that  even  if  fishing  in  the  BSAI  Pacific 
cod  and  GOA  groundfish  fisheries  by 
exempt  vessels  does  cause  the  aggregate 
harvest  of  all  AFA  catchfer  vessels  to 
exceed  historic  levels  in  other 
groundfish  fisheries,  the  exemptions  are 
warranted  and  within  the  authority  of 
the  Council  to  recommend  under 
paragraph  213(c)(1)  of  the  AFA,  which 
states: 

The  North  Pacific  Council  may  recommend 
and  the  Secretary  may  approve  conservation 
and  management  measures  in  accordance 
with  the  Magnuson-Stevens  Act— 

(1)  That  supersede  the  provisions  of  this 
title,  except  for  sections  206  and  208,  for 
conservation  purposes  or  to  mitigate  adverse 
effects  in  fisheries  or  on  owners  of  fewer  than 
three  vessels  in  the  directed  pollock  fishery 
caused  by  this  title  or  fishery  cooperatives  m 
the  directed  pollock  fishery,  provided  such 
measures  take  into  account  all  factors 
affecting  the  fisheries  and  are  imposed  fairly 
and  equitably  to  the  extent  practicable  among 
and  within  the  sectors  in  the  directed  pollock 
fishery. 

The  Council  believed  that  these  two 
exemptions  are  indeed  warranted  to 


mitigate  adverse  economic  effects  as 
described  above  on  owners  of  fewer 
than  three  vessels  in  the  directed 
pollock  fishery  given  that  the  exempt 
vessels  are  primarily  owned  by 
independent  fishermen  who  own  fewer 
than  three  vessels  in  the  directed 
pollock  fishery. 

AFA  Inshore  Processor  and  AFA 
Mothership  Crab  Processing  Sideboards 

Subparagraph  211(c)(2)(A)  of  the  AFA 
establishes  limits  on  crab  processing  for 
AFA  inshore  processors  and  AFA 
motherships  that  receive  pollock 
harvested  by  a  fishery  cooperative: 

Effective  January  1,  2000,  the  owners  of  the 
motherships  eligible  under  section  208(d) 
and  the  shoreside  processors  eligible  under 
section  208(0  that  receive  pollock  from  the 
directed  pollock  fishery  under  a  fishery 
cooperative  are  hereby  prohibited  from 
processing,  in  the  aggregate  for  each  calendar 
year,  more  than  the  percentage  of  the  total 
catch  of  each  species  of  crab  in  directed 
fisheries  under  the  jurisdiction  of  the  North 
Pacific  Council  than  facilities  operated  by 
such  owners  processed  of  each  such  species 
in  the  aggregate,  on  average,  in  1995,  1996, 
1997.  For  the  purposes  of  this  subparagraph, 
the  term  •'facilities"  means  any  processing 
plant,  catcher/  processor,  mothership, 
floating  processor,  or  any  other  operation  that 
processes  fish.  Any  entity  in  which  10 
percent  or  more  of  the  interest  is  owned  or 
controlled  by  another  individual  or  entity 
shall  be  considered  to  be  the  same  entity  as 
the  other  individual  or  entity  for  the 
purposes  of  this  subparagraph. 


At  its  October  1999  meeting,  the 
Council  recommended  that  NMFS 
implement  these  crab  processing 
sideboards  through  processing  caps  that 
would  be  managed  in  the  aggregate 
through  inseason  crab  processing 
closures  for  AFA  entities.  However, 
NMFS  does  not  currently  have  a  crab 
monitoring  or  management  program  in 
place  that  would  provide  crab 
processing  data  on  a  sufficiently  timely 
basis  to  issue  inseason  crab  processing 
closures  to  AFA  entities.  Under  the 
BSAI  king  and  Tanner  crab  FMP,  the 
primary  inseason  management 
responsibility  for  crab  fisheries  is 
delegated  to  the  State  and  NMFS  is  not 
involved  with  day-to-day  management 
of  BSAI  crab  fisheries.  NMFS  intends  to 
work  closely  with  the  Alaska 
Department  of  Fish  and  Game  to 
develop  a  management  program  that 
could  implement  the  aggregate  crab 
processing  sideboards  recommended  by 
the  Council.  However,  due  to  the 
complexities  of  developing  such  an 
inseason  management  program,  NMFS 
believes  that  such  a  program  will  not 
likely  be  implemented  prior  to  mid- 
2000  at  the  earliest. 
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To  meet  the  January  2000  deadline  for 
crab  proc€  ssing  sideboards  that  is  set 
out  in  sub  jaragraph  211(c)(2)(A)  of  the 
AFA,  NM]  'S  is  implementing  a  crab 
processing  sideboard  management 
program  o  i  an  entity-by-entity  basis  in 
this  emerg  mcy  interim  rule.  Under  the 
interim  prDgram  set  out  in  this 
emergency  interim  rule,  all  of  the 
individual  i.  corporations,  or  other 
entities  th<  t  directly  or  indirectly  own 
or  control  1 1  10-percent  or  greater 
interest  in  :he  AFA  mothership  or 
inshore  pn  icessor  will  be  considered  a 
single  AFA  inshore  or  mothership  entity 
and  will  h<  ve  crab  processing  caps 
issued  to  tl  le  entity  based  on  its 
collective  :  995  through  1997  crab 
processing  activity.  To  implement  this 
interim  pre  gram.  NMFS  is  requiring  that 
the  owners  of  an  AFA  mothership  or 
AFA  insho  e  processor  wishing  to 
process  pol  lock  harvested  by  a 


cooperative 
applications 
corporatior  s 


identify  on  their  permit 

;  all  individuals, 

s.  or  other  entities  that 
directly  or  ndirectly  owm  or  control  a 
10-percent  )r  greater  interest  in  the  AFA 
mothership  and/or  inshore  processor 
'' the  AFA  inshore  or 

entity),  and  any  other  crab 


Table 


Cooperative  s4ctor 
Vessels  > 
Vessels 


Total 
Open  access 


Total  insh(  ire 


(collecUvel; ' 
mothership 

processors  :  n  which  such  entities  have 
a  10-percen :  or  greater  interest  (the 
associated  J  iFA  crab  facilities).  For  each 
BSAI  king  a  nd  Tanner  crab  fishery, 
NfMFS  will  :alculate  the  average 
percentage  ( if  the  total  crab  harvest 
processed  b  f  the  associated  AFA  crab 
facilities  an  i  issue  entity-wide  crab 
processing  c  aps  for  each  crab  fishery  to 
each  AFA  ii  shore  or  mothership  entity 
on  its  AFA  i  lothership  or  AFA  inshore 
processor  p(rmit.  Each  individual, 
corporation,  or  other  entity  comprising 
an  AFA  insl  ore  or  mothership  entity 
will  be  resp(  insible  for  insuring  that  the 
AFA  crab  pi  9cessing  facilities 
associated  v>  ith  the  AFA  inshore  or 
mothership  ;ntity  do  not  exceed  the 
entity's  caps  The  individuals. 


corporations  and  other  entities 
comprising  the  AFA  inshore  or 
mothership  entity  will  be  held  jointly 
and  severably  liable  for  any  overage. 

These  crab  processing  caps  will  apply 
to  all  crab  processed  by  the  associated 
AFA  crab  processing  facilities  including 
any  "custom  processing"  activity. 
Custom  processing  refers  to  a  ' 
contractual  relationship  in  which  one 
processing  facility  processes  crab  on 
behalf  of  another  processor.  Under  this 
emergency  interim  rule,  custom 
processing  of  crab  is  not  prohibited,  but 
any  custom  processing  of  crab  done 
under  contract  with  an  AFA  crab 
processor  will  be  counted  against  the 
associated  AFA  inshore  or  mothership 
entity's  crab  processing  cap. 

Excessive  Shares  Harvesting  Limit 

Paragraph  210(e)(1)  of  the  AFA 
establishes  an  excessive  harvesting 
share  cap  of  17.5  percent  of  the  directed 
pollock  fishery  as  follows: 

Harvesting.— No  particular  individual, 
corporation,  or  other  entity  may  harvest, 
through  a  fishery  cooperative  or  otherwise,  a 
total  of  more  than  17.5  percent  of  the  pollock 
available  to  be  harvested  in  the  directed 
pollock  fishery. 

To  implement  this  provision  of  the 
AFA,  this  emergency  interim  rule 
requires  that  NMFS  publish  in  the 
proposed,  interim,  and  final 
specifications,  the  tonnage  amount  that 
equates  to  17.5  percent  of  the  pollock 
available  to  be  harvested  in  the  directed 
pollock  fishery. 

Revised  2000  Interim  Harvest 
Specificatioiis 

The  2000  interim  harvest 
specifications  for  BSAI  groundfish 
published  on  January  3,  2000  (65  FR 
60).  must  be  revised  to  incorporate  the 
new  inshore  pollock  allocations  and 
sideboards  implemented  by  this 
emergency  interim  rule.  Therefore,  in 
accordance  with  the  provisions  of  this 


emergency  interim  rule,  the  following 
additions  are  made  to  the  2000  interim 
specifications  for  groundfish  in  the 
BSAI  and  GOA.  These  additional 
interim  specifications  are  based  on  the 
Council's  final  2000  TAC 
recommendations.  If  NMFS  approves 
these  recommendations,  the  interim 
pollock  allocation  and  sideboards 
implemented  by  this  emergency  interim 
rule  will  be  effective  for  the  duration  of 
this  action  and  will  not  be  superseded 
by  the  final  2000  harvest  specifications. 
Final  2000  AFA  pollock  allocations  and 
sideboard  limits  will  be  made  in 
conjunction  with  the  final  rulemaking 
that  will  extend  or  supersede  this 
emergency  interim  rule. 

BS  Subarea  Inshore  Pollock  Allocations 

Under  §  679.20(a)(5)(i)(D)  of  this 
emergency  interim  rule,  NMFS  must 
subdivide  the  inshore  allocation  into 
allocations  for  cooperatives  and  vessels 
not  fishing  in  a  cooperative  {i.e.,  the 
open  access  sector).  In  addition,  under 
§679.22(a)(ll){iv)  NMFS  must  establish 
harvest  limits  inside  the  Steller  sea  lion 
conservation  area  (SCA)  and  provide  a 
set-aside  so  that  catcher  vessels  less 
than  or  equal  to  99  ft  (30.2  m)  LOA  have 
the  opportunity  to  operate  entirely 
within  the  SCA  during  the  A/B  season. 
Accordingly,  the  2000  BSAI  interim 
specifications  for  groundfish  (65  FR  60, 
January  3,  2000)  are  amended  by  Table 
1,  which  subdivides  the  BS  subarea 
inshore  pollock  allocation  into 
allocations  for  vessels  fishing  in  a 
cooperative  and  for  vessels  not 
participating  in  a  cooperative  and 
establishes  a  cooperative-sector  SCA  set- 
aside  for  AFA  catcher  vessels  less  than 
or  equal  to  99  ft  (30.2  m)  LOA.  The  SCA 
set-aside  for  sector  catcher  vessels  less 
than  or  equal  to  99  ft  (30.2  m)  LOA  that 
are  not  participating  in  a  cooperative 
will  be  established  inseason  based  on 
actual  participation  levels  and  is  not 
included  in  Table  1. 


i*;7lo?o  ^  ^  ^^^^°^  ^^"'^^  ^^^  Subarea  Pollock  Allocations  to  the  Cooperative  and  Open 
Access  Sectors  of  the  Inshore  Pollock  Fishery.  Amounts  are  Expressed  in  Metric  Tons 


99  ft 


<)9 


s  Bctor 


Steller  sea  ion  conservation  area  established  at  §679.22(a)(11)(iv). 


A/B  season  TAC 


n/a 


182,801 
11,968 


194,769 


A  season  inside 
SCA' 


66,581 
10,195 


76,776 
25,027 


81,803 


B  season  Inside 
SCA 


22,194 
3,398 


25,592 
1,676 


27,268 
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eqrA  limitations  for  vessels  less  than  or  equal  to  99  ft  LOA  that  are  not  participating  in  a  cooperative  will  be  established  on  a^^i^season  basis 
™^JL^^o^?th  Kfi7Q99  aWtlWv^C^  SDCCifles  that  "the  Regional  Administrator  will  prohibrt  directed  fishing  for  pollock  to  vessels 

sonal  opening." 

Under  the  emersencv  interim  rule  to  establish  AFA  permit  requirements  (65  FR  380,  January  5.  2000),  NMFS  set  out  procedures 
for  A??lnshore  cSrlessel  pollock  cooperatives  to  apjly  for  and  receive  cooperative  fishing  P«-j;-"^/-'';^-^f3f  ,«^'°^^)^°^^^^^ 
NMFS  received  applications  from  seven  inshore  catcher  vessel  cooperatives  by  the  application  deadline  of  December  31,  1999.  laDle 
^TendsXe  20o'o%SAI  interim  specifications  for  groundfish  (65  FR  60.  January  3,  2000)  by  Jt^^Fs' fo^ttV2Trris'h  n^  Z 
to  the  seven  inshore  catcher  vessel  pollock  cooperatives  that  have  been  approved  and  permitted  by  NMFS  for  the  2000  rishing  >ear. 
Final  2000  allocations  of  pollock  Ta'c  to  each  cooperative  will  be  made  in  rulemaking  ^hat  supersedes  this  -«J^-'|^";-'"J>^, 
Interim  allocations  for  cooperatives  and  vessels  not  participating  in  coopera  ives  are  not  .'"^^^  ^^^  Z,^^^^'  f""^^^'^"'^  """  ^' 
subarea  has  been  closed  to  directed  fishing  for  pollock  under  the  emergency  interim  rule  to  implement  Steller  sea  lion  RPAs. 

Table  2.— Bering  Sea  Subarea  Interiivi  i  Inshore  Cooperative  Allocations 


Cooperative  name  and  member  vessels 


Sum  of  member 
vessel's  official 
catch  histories  ^ 


Percentage  of 
inshore  sector  al- 
location (percent) 


Interim  annual  co- 
op allocation 


Akutan  Catcher  Vessel  Association:  ALDEBARAN,  ARCTIC  I,  ARCTIC  VI,  ARC- 
TURUS  BLUE  FOX  COLUMBIA,  DOI\/IINATOR,  DONA  LILIANA,  DONA 
N/IARTITA  dona  PAULITA,  EXODUS,  FLYING  CLOUD,  GOLDEN  DAWN. 
MAJESTY  PACIFIC  VIKING,  VIKING  EXPLORER.  GOLDEN  PISCES.  LESLIE 
LEE  MARCY  J  MISS  BERDIE.  PEGASUS,  PEGGIE  JO,  PERSEVERANCE. 
PREDATOR,  RAVEN,  ROYAL  AMERICAN,  SEEKER   ^:  :.,:r,„o,oc^- 

Arctic  Enterprise  Association:  ARCTIC  III,  ARCTIC  IV,  OCEAN  ENTERPRISE. 

Nortl^Jm  Victor  Fleet  Coopera//Ve.  NORDIC  FURy!  PACIFIC  FUFIY,  GOLDRUSH 
EXCALIBUR  II.  HALF  MOON  BAY,  SUNSET  BAY,  COMMODORE,  STORM 
PETREL,  POSEIDON,  ROYAL  ATLANTIC  ^,,^:..,\:;- 

Pefer  Pan  Fleet  Cooperative:  AMBER  DAWN,  AMERICAN  BEAUTY,  OCEANIC, 
OCEAN  LEADER,  WALTER  N  :^^^r^r^r^::^ 

Unalaska  Cooperative:  ALASKA  ROSE,  BERING  ROSE,  DESTINATION  GREAT 
PACIFIC,  MESSIAH,  MORNING  STAR,  MS  AMY,  PROGRESS,  SEA  WOLF, 
VANGUARD,  WESTERN  DAWN  

UniSea  Fleet  Cooperative:  ALSEA,  AMEHICAN  EAGLE.  ARCTIC  WIND, 
GOSY  AURIGA  AURORA,  DEFENDER,  GUN-MAR,  NORDIC  STAR, 
CIFIC  MONARCH,  SEADAWN,  STARFISH,  STARLITE,  STARWARD    ;;^^^;:^    ;• 

Westward  Fleet  Cooperative:  A.J.,  ALASKAN  COMMAND,  ALYESKA,  CAITLIN 
ANN  CHELSEA  K  HICKORY  WIND,  FIERCE  ALLEGIANCE,  OCEAN  HOPE 
3,  PACIFIC  KNIGHT,  PACIFIC  PRINCE,  VIKING,  WESTWARD  1  

Open  access  AFA  vessels: "■ 


AR- 
PA- 


Total  inshore  A/B  season  allocation; 


258.508 
50.008 


62.545 


6.584 


106,714 


220,361 


153,917 
56,215 


28.257 


5.466 


6.837 


0.720 


11.665 


24.087 


16.824 
6.145 


55,036 


10,646 


13.316 
1.402 


22.719 


46,914 


32,768 
11.968 


914,851 


100 


194,769 


1  interim  specifications  of  pollock  are  equal  to  the  first  seasonal  allowance  of  pollock  allocated  to  the  inshore  sector  based  on  2000  BS  subarea 
TAC  recommendations  by  the  Council  at  its  December  1999  meetmg.  wpccels  best  2  of  3  vears  inshore  pollock  landings  from  1995 

through  1997. 

Interim  2000  Unrestricted  AFA  Catcher/Processor  Sideboards 

rule  establishes  a  formula  for  setting  AFA  catcher/processor  sideboard   limits  for 

amounts  are  described  in  the  preceding  preamble  text. 

or  bycatch.  will 
catcher/processors  by 


Paraeraph  679.63(a)  of  this  emergency  interim  .... 

non-pollock  groundfish  and  PSC  in  the  BSAI.  The  basis  for  these  sideboard 

deducted   from  the  harvest   limits  in  Table  3.   However,  non-pollock  grounr' 


be 


idfish   that   is   delivered  to   listed 


catcher  vessels  will  not  be  deducted  from  the  2000  harvest  limits  for  the  listed  catcher/processors. 


Table  3.- 


-2000  Interim  Unrestricted  AFA  Catcher/Processor  Groundfish  Sideboards, 

Expressed  in  Metric  Tons 


Amounts  Are 


2000  ITAC 
available  to 
trawl  C/Ps 


200  C/P 

sideboard 

amount 


.4- 


41.953 
624 
516 

27,472 

22,847 


22,847 


11,034 

3 

1 

2,747 

1,566 

1.314 

880 

1.566 

1,314 

880 
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Table  3.-2000  Interim  Unrestricted  AFA  Catcher/Processor  Groundfish  Sideboards.  Amounts  Are 

Expressed  in  Metric  TONS—Continued 


'  arget  species 


Yellowfin  s^e 
Rock  sole 
Greenland  lurtxjt 


flounder 


Arrowtooth 
Flathead  sde 
Other  flatfis  i 
Pacific  oce«  n  perch 


Other  red  r<  cktish  ... 
Sharpchin/n  arthem  .. 
Shortraker/rpugheye 
Other  rocWifch 
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Area 


Squid  .'.... 
Other  species 


BSAI  

BSAI  

BSAI  

Al  

BSAI  

BSAI  

BSAI  

BS  

Western  Al 
Central  Al  . 
Eastern  Al  . 

BS  

Al 

Al 

BS  

Al 

BSAI  

BSAI  


1995-1997 


Total  catch 


123,003 

14.753 

168 

31 

788 

3.030 

12,145 

58 

356 

95 

112 

75 

1,034 

68 

39 

95 

7 

3.551 


Available  TAC 


527,000 
202,107 

16,911 
6,839 

36,873 

87,975 

92,428 
5,760 

12,440 
6,195 
6,265 
3,034 

13,254 
2,827 
1,026 
1,924 
3,670 

65,925 


Ratio 


0.233 
0.073 
0.010 
0.005 
0.021 
0.034 
0.131 
0.010 
0.029 
0.015 
0.018 
0.025 
0.078 
0.024 
0.038 
0.049 
0.002 
0.054 


2000  ITAC 
available  to 
trawl  C/Ps 


104,773 

114,546 

5.764 

2,839 

111,350 

44,755 

71,242 

2.210 

5,245 

3,247 

2,886 

165 

4,764 

573 

314 

583 

1,675 

26,656 


200  C/P 

sideboard 

amount 


24,412 

8,362 

58 

14 

2,338 

1,522 

9.333 

22 

152 

49 

S2 

4 

372 

14 

12 

29 

3 

1,439 


7'&nt°n  tSe'bTn.S'k.' w'h°°°'.r  P«T"',Tk°'  ^^^  availableVr  fisN^g  insX  cri^caT hS a^^^^^ 
NMFS  ctose;AKSc;VrStoS^\iSg":StSme'^  ^"  ^^^^^^-  ^^^-'  '^''^^  -«-  -"  beclosed-totrawiing  un^l 


Paragrap  h  679.63(a)(2)  of  this  emergency  interim  rule  establishes 


TK„o„  »~  "i_.  ■     1  .     ° — ^  ■" — ^"■'"^'' ^  f''"'""'^  for  PSC  sideboards  for  unrestricted  AFA  catcher/nrnrpsenrc 

bv  the  Aptc^t^^h'  T*""'*'"'  to  the  percentage  of  prohibited  species  bycatch  limits  harvested  in  the  non-p^lock  groindtra^^ 
by  the  AFA    catcher/processors  listed  m  subsection  208  e)  and  section  20&  of  the  AFA  from  iggs    thrnnoh   i  qqy    PrT.K,iKi,oH  • 

rS  H^r"''"  ''  '5T  -r'f  P™u^^"°r  '"  ^^^^  non-pollock  groundfish  fisher!2  from  iSI' ^Z^^ i?^/ ■J:toZi:''T^^^^ 
4.  These  da  a  were  used  to  calculate  the  relative  amount  of  prohibited  species  catch  limits  harvested  bf  polWl  ' 

dT  hTh        '^^*^™'"^  ^^^  prohibited  species  harvest  limits  for  unrestricted  AFA  catcher/proc 


which  was 

pollock  groiiidfish  fisheries. 


species  catch  limits  harvested  by  pollock  catcher/processors, 
'icted  AFA  catcher/processors  in  the  2000  non- 

3  sh'lirac''cle\SS'th'?  catcher/processors  participating  in  any  non-pollock  groundfish  fishery  listed  in  Table 

J  snail  accrie  against  the  2000  PSC  limits  for  the  listed  catcher/processors.  Paragraph  679  21(e)(3)(v)  of  this  pmpropnrv  intprim  m.il 

KtTTs'isrchS.'^"^'^'  '^'^"«  ^"  "°"-p°"°'=''  «^°""'^^''^  '^'  --^^^««^  ''^  catchSi?isii:tcra?oypscS^^^^ 

Crab  or      "  " 
allowances 
§679.21(e). 


lalibut  PSC  that  is  caught  by  unrestricted  AFA  catcher/processors  while  fishing  for  pollock  will  accrue  against  the  bvcatrh 
mnually  specified  for  either  the  midwater  pollock  or  the  pollock/Atka  mackerel /Sther  species   Se^'categories^'^^^^^^^^^ 


TABLE  4.-2000  INTERIM  UNRESTRICTED  AFA  CaTCHER/PROCESSOR  PROHIBITED  SPECIES  SIDEBOARD  AMOUNTS 


PS  C  species 


Halibut  mortality 
Red  king  cral  i 

C.  opilio 

C.  bairdi: 

Zone  1 

Zone  2 


Paragrap! 
amounts  for 
interim  AFA 

All 
will  be 


Pacific  cod  .. 


Al 


1995-1997 


PSC  catch 


955 

3,098 

2,323,731 

385,978 
406,860 


Total  PSC 


11,325 

473,750 

15,139,178 

2,750,000 
8,100,000 


Ratio 


0.084 
0.007 
0.153 

0.140 
0.050 


2000  PSC  available  to 
trawl  vessels 


3,400 

89,725 

4,023,750 

767,750 
2,331,000 


2000  C/P  limit 


286  mt. 

628  crab. 

615,634  crab. 

107,485  crab. 
116,550  crab. 


Interim  2000  AFA  Catcher  Vessel  Sideboards 

the'BSAJ  an?  mrX' hi^If 'r  "^l"  ''''^\'t''  !  ^°™"^'  ^°'  ^^'""^  ^^^  ^^'^*^«^  ^««^«'  g^^ndfish  and  PSC  sideboard 
^       tt^^^^^^^  -  '-''^'  '"  ^^«  P-^i"S  P— ^le  text.  The  2000 

^Sly^o^Ztl^'X:^^^^^^^  ^'^  -^^-  — ^-  -^^^-  -  targeted  catch  or  bycatch. 


TABLE  5.-INTERIM  2000  BSAI  AFA  CATCHER  VESSEL  (CV)  SIDEBOARDS.  AMOUNTS  ARE  EXPRESSED  IN  METRIC  TONS 


Species 


Fishery  by  area/season/processor/ 
gear 


BSAI  jig 


Ratio  of  1995- 

1997  AFA  CV 

catch  to  1995- 

1997  TAC 


0.0000 


2000  Initial  TAC 


3.571 


2000  catcher  ves- 
sel sidet)oard 
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TABLE  5.— INTERIM  2000  BSAI  AFA  Catcher  Vessel  (CV)  Sideboards.  Amounts  are  Expressed  in  Metric  Tons- 

Continued 


Species 


Sablefish 


Fishery  by  area/season/processor/ 
gear 


Atl<a  mackerel 


Yellowfin  sole 

Rock  sole 

Greenland  Turbot 


An-owtooth  flounder 

Other  flatfish  

POP  


Other  red  rockfish  .... 
Sharpchin/northem  .. 
Shortraker/rougheye 
Other  rockfish  


Squid 

Other  species 


Fixed  gear: 

Jan  1-Apr  30  

May  1-Aug  31  

Sept  1-Dec  31  

Trawl  gear: 

catcher  vessel  

catcher/processor 

BS  trawl  gear 

Al  trawl  gear  

Eastern  AI/BS 

Jig  gear 

Other  gear 

Jan  1-Apr  15  

Sept  1-Nov  1  

Central  Al 

Jan-Apr  15 

Inside  CH 

Sept  1-Nov  1  

Inside  CH 

Western  Al 

Jan-Apr  15 

Inside  CH 

Sept  1-Nov  1  

Inside  CH 

BSAI 

BSAI 

BS  

Al  

BSAI 

BSAI 

BS  

Eastern  Al 

Central  Al ^..... 

Western  Al z..... 

BS 

Al  

Al  

BS 

Al 

BSAI 

BSAI 


Ratkjof  1995- 

1997  AFA  CV 

catch  to  199&- 

1997  TAC 


2000  Initial  TAC 


0.0006 
0.0006 
0.0006 

0.7291 
0.0000 
0.0006 
0.0608 

0.0031 

0.0031 
0.0031 

0.0001 
0.0001 
0.0001 
0.0001 

0.0000 

0.0000 

0.0000 

0.0000 

0.0712 

0.0255 

0.0405 

0.0021 

0.0583 

0.0558 

0.1018 

0.0048 

0.0011 

0.0000 

0.0280 

0.0015 

0.0011 

0.0379 

0.0031 

0.3885 

0.0283 


2000  catcher  ves- 
sel sideboard 


65,000 

0 

26,048 

41.953 

41.953 

624 

515 

152 

7,509 
7.509 

11,424 
7,654 

11.424 
7,654 

13,736 

7,829 

13,726 

7,829 

104,773 

114,546 

5,764 

2,839 

111,350 

71.242 

2.210 

2.886 

3,247 

5,245 

165 

4,764 

819 

314 

583 

1,675 

26,656 


39 

0 

16 

30,588 

0 

0 

31 


23 
23 

1 
1 
1 
1 

0 

0 

0 

0 

7,460 

2,921 

233 

6,492 

3,975 

225 

14 

4 

0 

5 

•      7 

1 

12 

2 

651 

754 


TABLE  6.-INTERIM  2000  GOA  AFA  CATCHER  VESSEL  (CV)  SIDEBOARDS.  AMOUNTS  ARE  EXPRESSED  IN  METRIC  TONS 


Species 


Pollock  1 


Apportionments  and  allocations  by  area/season/proc- 
essor/gear 


A  Season  (W/C  areas  only):. 

Shelikof  Strait - 

Shumagin  (610) 

Chirikof  (620)  (outside  Shelikof) 

Kodiak  (630)  (outside  Shelikof) 
B  Season  (W/C  areas  only): 

Shelikof  Strait 

Shumagin  (610) 

Chirikof  (620)  (outside  Shelikof) 

Kodiak  (630)  (outside  Shelikof) 
C  Season  (W/C  areas  only): 

Shumagin  (610) 

Chirikof  (620) 

Kodiak  (630) 

D  Season  (W/C  areas  only): 

Shumagin  (610) 

Chirikof  (620) 

Kodiak  (630)  

Annuat.  E.  GOA 


Ratk)  of  1995- 

1997  AFA  CV 

catch  to  1995- 

1997  TAC 


2000  TAC 


2000  catct^er  ves- 
sel skleboard 


0.1672 
0.6238 
0.1262 
0.1984 

0.1672 
0.6238 
0.1262 
0.1984 

0.6238 
0.1262 
0.1984 

0.6238 
0.1262 
0.1984 
0.3642 


14,366 
5,465 

■  3,352 
4,278 

7,183 
2,732 
1,626 
2,139 

11,506 
6,847 
9,008 

9,588 
5,706 
7,506 
8,800 


2,402 

3,409 

410 

849 

1,201 

1,704 

205 

424 

7,177 

864 

1,787 

5,981 

720 

1,489 

3,205 


Tables 


-Irn-ERiM  2000  GOA  AFA  Catcher  Vessel  (CV)  Sideboards.  Amounts  are  Expressed  in  Metric  Ton&- 

Continued 


Spelcies 


Pacific  cod ' 


Flatfish  de^water 
Rex  sole 
Flatfiead  scie 
Flatfish  sha|ow-water 
Arrowtooth  founder 
Sablefish 


Pacific  Ocein  perch 
Shortraker/F  ougheye 
Other  rockfj!  h 


Northern  roc  dish 
Pelagic  shel 


rockfish 


Demersal  sh^lf  rock- 
fish. 
Thomyhead 
Atka  macker  >l 
Other  specie  5 


'  Pollock 
this  action 
2  Sideboan  I 


Paragrap 
catcher  vess^ 
limit  has 
vessels  in 
through  199 

Halibut 
5  or  6  will 
interim  rule 
listed   in 
pollock  in 


Apportionments  and  allocations  by  area/season/proc- 
essor/gear 


W  inshore  ... 

offshore  .. 
C  inshore  ... 

offshore  .. 
E  inshore  .... 

offshore  ... 

W 

c 

E 

W 

C  

E 

W 

C  

E 

W 

C  

E 

W 

C  

E 

W  trawl  gear 
C  trawl  gear  . 
E  trawl  gear  . 

W 

C  

E 

W 

C  

E 

W 

C  

E 

W 

C  

W 

C  

E 

SEO  


Ratio  of  1995- 

1997  AFA  CV 

catch  to  1995- 

1997  TAG 


Gulfwide 
Gulfwide 
Gulfwide 


0.1310 

0.1026 

0.0542 

0.0721 

0.0000 

0.0078 

0.0000 

0.0620 

0.0021 

0.0043 

0.0117 

0.0026 

0.0129 

0.0097 

0.0008 

0.0260 

0.0420 

0.0106 

0.0047 

0.0206 

0.0016 

0.0023 

0.0384 

0.0236 

0.0051 

0.0692 

0.0225 

0.0000 

0.0145 

0.0105 

0.0000 

0.0410 

0.0000 

0.0005 

0.0307 

0.0004 

0.0000 

0.0066 

0.0000 

0.0118 
0.0443 
0.0067 


2000  TAC 


sdeboard  Irmits  are  based  on  pollock  harvest  restrictions  implemented  under 
hfct  implements  Steller  sea  lion  RPA  measures  for  the  BSAI  and  GOA  pollock 
harvest  limits  for  Pacific  cod  are  based  on  the  initial  TAC 


14,850 
1,650 
24,538 
2,726 
2,887 
321 
280 
2,710 
2,310 
1,230 
5,660 
2,550 
2,000 
5,000 
2,060 
4,500 
12,950 
1,950 
5,000 
25,000 
5,000 
368 
1,146 
288 
1,240 
9,240 
2,540 
210 
930 
590 
20 
740 
4,140 
630 
4,490 
550 
4,480 
1.350 
340 

2.360 
600 

14,215 


2000  catcher  ves- 
sel sideboard 


1,945 
169 
1.330 
197 
0 
3 
0 
168 
5 
S 
66 
7 
26 
49 
2 
117 
544 
21 
24 
515 
8 
1 
44 
7 
6 
639 
57 
0 
13 
6 
0 
3 
0 
0 
138 
0 
0 
9 
0 


28 
27 

95 


thit 


the  emergency  interim  rule  published  concurrently  with 
fisheries. 


bejn 
eich 


Ta)l 


tie 


1  l^ru      ?  K^-'  •!T'^l"';^L  '"*^""l  '"''^  establishes  a  formula  for  PSC  sideboards  for  AFA  catcher  vessels.  The  AFA 

n  P^rhl'h  H  •  *''''^"*.  'u  '^'  ^^^'  '"'^  ^°^'  ""'^  •^^^h  "^^  «P«^'««  i"  ^«  BSAI  for  which  a  trawl  bycatch 

PSC  ta:^.,'r.r  "'""!'"  foo^'J^""  u""''  ''^"^/  '°  '^^  ""''^  °^  ^^^^^'^  '^'^'^'^  S^-^dfish  catch  by  AFA  catcher 

.TuT.::z.::z'nelzvz;'^^^^^ "" '''''-' " ''-  ^^^^^-^^^  -^^^  °^^"  --'^  ^"  ^^^^  ^^^^^  '^-  -«^ 

kcr^i^'irn^st'thl  2orPSr^^  ^!V^''u'\lT'^'  participating  in  any  non-pollock  groundfish  fishery  listed  in  Tables 
accrue  against  the  2000  PSC  limits  for  the  AFA  catcher  vessels.  Paragraphs  679.21(d)(8)  and  (e)(3)(v)  of  this  emereencv 

I  BSAI  win  Si.P  «a       t      1°'  T  ^^'  "  '"''.^''^;  ^^^  '^^'  ''  '^""Sht  by  AFA  catcher  vessels  while  fishing  for 
B  BSAI  will  d(.crue  against  either  the  m.dwater  pollock  or  the  pollock/Atka  mackerel/other  species  fishery  categories. 
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Table  7.— Interim  2000  AFA  Catcher  Vessel  Prohibited  Species  Catch  (PSC)  Sideboard  Amounts  for  the 

GOA 


PSC  species 


Target  fishery  and  season 


Ratio  of  1995- 

1997  AFA  CV  Tot 

tained  catch  to 

total  retained 

catch 


2000  PSC  Umit 


2000  AFA  catcher 

vessel  PSC 

sidetx>ard 


Halibut  (mortality  in 
mt). 


Trawl  1st  seasonal  allowance: 

Shallow  water  targets 

Deep  water  targets 

Trawl  2nd  seasonal  allowance: 

Shallow  water  targets 

Deep  water  targets 

Trawl  3rd  seasonal  allowance: 

Shallow  water  targets 

Deep  water  targets 

Trawl  4th  seasonal  allowance: 

All  targets  


0.3400 
0.0700 

0.3400 
0.0700 

0.3400 
0.0700 

0.2050 


500 
100 

100 
300 

200 
400 

400 


170 

7 

34 
21 

68 
28 


Table  8— Interim  2000  AFA  Catcher  Vessel  (CV)  Prohibited  Species  Catch  (PSC)  Sideboard  Amounts  ^ 

the  BSAI 


for 


PSC  species 


Target  fishery  category  ^  and  season 


Ratio  of  1995- 
1997  AFA  CV  re- 
tained catch  to 
total  retained 
cat(^ 


2000  PSC  Limit 


2000  AFA  catcher 

vessel  PSC 

sidetx)ard 


Halibut 


Red  King  Crab 
Zone  1  

C.  opilio 

COBLZ^o  


C.  bairdi 
Zone  1  .. 

C.  bairdi 
Zone  2  .. 


Pacific  cod  trawl  

Pacific  cod  fixed  

Yellowfin  sole: 

Jan.  20-Mar.  31   

Apr.  1-May  20  

May  21^uly  3  

July  4-Dec.  31  

Rock  sole/Flathead  sole/Oth.  flat: 

Jan.  20-Mar.  31   

Apr.  1-July  3  

July  4-Dec.  31  

Turtx)t/Arrowtooth/Sat>lefish 

Rockfish 

Pollock/Atka  mackerel/Other  sp.  . 

Pacific  cod  

Yellowfin  sole  

Rock  sole/Flathead  sole/Oth.  flat 
Pollock/Atka  mackerel/Other  sp.  . 

Pacific  cod 

Yellowfin  sole    

Rock  sole/Flathead  sole/Oth.  flat 
Pollock/Atka  mackerel/Other  sp.  . 

Rockfishs 

Turbot/Arrowtooth/Sablefish 

Pacific  cod 

Yellowfin  sole  

Rock  sole/Flathead  sole/Oth.  flat 
Pollock/Atka  mackerel/Other  sp.  . 

Pacific  cod 

Yellowfin  sole  

Rock  sole/Flathead  sole/Oth.  flat 
Pollock/Atka  mackerel/Other  sp.  . 


0.6183 
0.0022 

0.1144 
0.1144 
0.1144 
0.1144 

0.2841 
0.2841 
0.2841 
0.2327 
0.0245 
0.0227 
0.6183 
0.1144 
0.2841 
0.0227 
0.6183 
0.1144 
0.2841 
0.0227 
0.0245 
0.2327 
0.6183 
0.1144 
0.2841 
0.0227 
0.6163 
0.1144 
0.2841 
0227 


1.434 
748 

262 

195 

49 

380 

448 

163 

167 

0 

70 

232 

11,655 

11,655 

42,090 

1,711 

123,530 

2,876,578 

869,934 

71,622 

41,043 

41,043 

158,547 

288,750 

309,326 

14,818 

279.041 

1,514,683 

504,894 

25.641 


887 
2 

30 
22 

6 
43 

127 

46 

47 

0 

2 

5 

7,207 

1,333 

11.958 

39 

76,383 

329,067 

247,154 

1.626 

1,006 

9,552 

98,035 

33.032 

87,882 

336 

172,540 

173.272 

143,444 

582 
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Table 


B— Interim  2000  AFA  Catcher  Vessel  (CV)  Prohibited  Species  Catch  (PSC)  Sideboard  Amounts  ^ 

THE  BSAI— Continued 


for 


PSC  species 


Target  fishery  category^  and  season 


Ratio  of  1995- 
1997  AFA  CV  re- 
tained catch  to 
total  retained 
catch 


2000  PSC  Limit 


2000  AFA  catcher 

vessel  PSC 

sideboard 


Rockfish 


0.0245 


10,024 


246 


'  Halibul  amounts  are  in  metric  tons  of  halibut  mortality.  Crab  amounts  are  in  numbers  of  animals. 

2 Target  fishery  categories  are  defined  in  regulation  at  §  679.21  (e)(3)(iv). 

3C.  opito  Bycatch  Limitation  Zone.  Boundaries  are  defined  at  §679.21  (e)(7)(iv)(B). 

*  The  C  Juncii  at  its  December  1 999  meeting  limited  red  king  crab  for  trawl  fisheries  within  the  RKCSS  to  35  percent  of  the  total  allocation  to 
the  rock  s)le.  flathead  sole,  and  other  flatfish  fishery  category  (§  679.21  (e)(3)(ii)(B)). 

5  The  Cjuncil  at  its  December  1999  meeting  apportioned  the  rockfish  PSC  amounts  from  July  4-December  31,  to  prevent  fishing  for  rockfish 
before  July  4,  2000. 

2000  Sideboard  Directed  Fishing  Closures 

Catcher/Processor  Sideboard  Closures 

The  Regional  Administrator  has  determined  that  many  of  the  AFA  catcher/processor  sideboard  amounts  listed  in  Tabic  3  are 
necessary  as  incidental  catch  to  support  other  anticipated  groundfish  fisheries  for  the  2000  fishing  year.  In  accordance  with 
§679.20(c  )(l)(iv)  of  this  emergency  interim  rule,  the  Regional  Administrator  establishes  these  amounts  as  directed  fishing  allowances. 
The  Regi(  nal  Administrator  finds  that  many  of  these  directed  fishing  allowances  will  be  reached  before  the  end  of  the  year.  Therefore, 
in  accorc  ance  with  §679.20(d)(l)(iii),  NMFS  is  prohibiting  directed  fishing  by  unrestricted  AFA  catcher/processors  for  the  species 
in  the  spt  cified  areas  set  out  in  Table  9. 


table  9.— afa  unrestricted 
Catcher/Processor  Sideboard 
Directed  Fishing  Closures.^ 

[These  Closures  Take  Effect  1200  Hrs  ALT. 
January   20,   2000   and   Remain   in    Effect 
Through    2400  Hrs,  ALT.,   December  31, 
2000.] 


Spec  es 


Area 


Sablefish  raw! 

Greenlanc  turtxjt 

Arrowtoot?  floun- 
der. 

Flathead 

Pacific  oc^an 
perch. 

Other  red 

Sharpchi 
em  rocWfish 

Shortrakei  / 
Roughe  ^e  rock- 
fish. 

Other  rocljfish 

Squid 

Other  spebies 


iole 


rockfish 
n  IMorth- 


BSAI 
BSAI 
BSAI 

BSAI 
BSAI 

BS 
Al 

Al 


BSAI 
BSAI 
BSAI 


Gear  types 


All. 
All. 
All. 

All. 
All. 

All. 
All. 

All. 


All. 
All. 
All. 


§679.20(d)(l)(iii),  NMFS  is  prohibiting 
directed  Hshing  by  non-exempt  AFA 
catcher  vessels  for  the  species  in  the 
specified  areas  set  out  in  Table  10. 

Table  10.— AFA  Catcher  Vessel 
Sideboard  Directed  Fishing  Clo- 
sures ^ 

[These  Closures  Take  Effect  12  Noon  ALT., 
January  20,  2000  Except  for  Pollock  in  Area 
610  and  in  the  Shelikof  Strait  Conservation 
Zone  Which  Closes  12  Noon  A.L.T.,  Janu- 
ary 21 ,  2000.  These  Closures  will  Remain  in 
Effect  Through  2400  Hrs,  ALT.,  December 
31,  2000.1 


Table  10.— AFA  Catcher  Vessel 
Sideboard  Directed  Fishing  Clo- 
sures 1— Continued 

[These  Closures  Take  Effect  12  Noon  A.L.T., 
January  20,  2000  Except  for  Pollock  in  Area 
610  and  in  the  Shelikof  Strait  Conservation 
Zone  Which  Closes  12  Noon  A.L.T.,  Janu- 
ary 21,  2000.  These  Closures  will  Remain  in 
Effect  Through  2400  Hrs,  A.L.T.,  December 
31,2000] 


Maxim  jm  retainable  percentages  may  be 
found  in  Ttble  1 1  to  50  CFR  part  679. 

AFA  Catkher  Vessel  Sideboard  Closures 

The  R(  giona]  Administrator  has 
determin  ed  that  many  of  the  AFA 
catcher  v  essel  sideboard  amounts  listed 
in  Table  5  and  6  are  necessary  as 
incidenti  il  catch  to  support  other 
anticipat  sd  groundfish  fisheries  for  the 
2000  fisl  ing  year.  In  accordance  with 
§679.201  d)(l)(iv)  of  this  emergency 
interim  i  iile,  the  Regional  Administrator 
establish  3S  these  amounts  as  directed 
fishing  a  lowances.  The  Regional 
Adminis  rator  finds  that  many  of  these 
directed  Isbing  allowances  will  bt 
reached  )efore  the  end  of  the  year. 
Therefor ;,  in  accordance  with 


Species 

Area 

Gear 

Pacific  cod  

BSAI 

Fixed,  jig. 

Sablefish 

BSAI 

Trawl. 

Atka  mackerel 

BSAI 

All. 

Greenland  Turbot 

BSAI 

All. 

Arrowtooth  floun- 

BSAI 

All. 

der. 

Pacific  ocean 

BSAI 

All. 

perch. 

Other  red  rockfish 

BSAI 

All. 

Sharpchin/norlh- 

Al 

All. 

em  rockfish. 

Shortraker/ 

Al 

All. 

rougheye  rock- 

fish. 

Other  rockfish  

BSAI 

All. 

Squid  

BSAI 

All. 

Other  species  

BSAI 

All. 

Pollock 

3 

All. 

Pollock^ 

4 

All. 

Pacific  cod  

GOA 

All. 

Deep  water  flat- 

GOA 

All. 

fish. 

Flathead  sole 

GOA 

All. 

Shallow  water 

GOA 

All. 

flatfish. 

Arrowtooth  floun- 

GOA 

All. 

der. 

Sablefish 

GOA     - 

Trawi. 

Pacific  ocean 

GOA 

All. 

perch. 

Species 

Area 

Gear 

Shortraker/ 

GOA 

All. 

rougheye  rock- 

fish. 

Other  rockfish  

GOA 

All. 

Northern  rockfish 

GOA 

All. 

Demersal  shelf 

GOA 

All. 

rockfish. 

Thomyhead  rock- 

GOA 

All. 

fish. 

Other  species  

GOA 

All. 

'Maximum  retainable  percentages  may  be 
found  in  Tables  10  and  11  to  50  CFR  part 
679. 

2  Closures  fake  effect  12  noon  A.l.t.,  Janu- 
ary 21 ,  2000. 

3  620,  630  outside  Shelikof  Strait 
"610,  Shelikof  Strait 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
this  rule  is  necessary  to  respond  to  an 
emergency  situation  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act,  AFA,  and  other  applicable  laws. 

Pursuant  to  the  National 
Environmental  Policy  Act  an  EA/RIR 
was  developed  for  this  action.  It  was 
determined  that  this  action  would  not 
have  a  significant  impact  on  the  human 
environment.  The  EA/RIR  may  be 
obtained  in  hard  copy  from  the  Alaska 
Regional  Qffice  (see  ADDRESSES)  or  via 
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the  internet  at  www.fakr.noaa.gov. 
NMFS  is  specifically  requesting 
comments  on  the  EA/RIR.  NMFS  will 
respond  to  those  comments  in  the 
proposed  rule  to  implement 
Amendments  61/61/13/8. 

This  emergency  interim  rule  has  been 
determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866. 

NMFS  finds  that  there  is  good  cause 
to  waive  the  requirement  to  provide 
prior  notice  and  an  opportunity  for 
public  comment  pursuant  to  authority 
set  forth  at  5  U.S.C.  553(b)(B),  as  such 
provisions  would  be  contrary  to  the 
public  interest.  This  emergency  action  is 
necessary  to  meet  the  AFA  requirement 
to  provide  inshore  pollock  cooperatives 
with  allocations  of  pollock  for  the  2000 
fishing  year.  Inshore  sector  cooperatives 
will  provide  the  inshore  industry  with 
the  ability  to  more  effectively  meet  the 
temporal  and  spatial  dispersion 
objectives  of  NMFS'  Steller  sea  lion 
conservation  measures  that  became 
effective  January  20,  2000,  and 
published  January  25,  2000.  As  such,  if 
this  rule  is  not  made  effective  on 
January  20,  2000,  or  soon  thereafter,  the 
inshore  sector  of  the  BSAI  pollock 
industry  will  be  denied  the  opportunity 
to  fish  under  cooperatives  during  the 
2000  fishing  year.  Therefore,  this  sector 
of  the  industry  would  lose  an 
economically  valuable  method  of 
meeting  the  temporal  and  spatial 
dispersion  objectives  of  NMFS'  Steller 
sea  lion  conservation  measiires. 
Likewise,  pursuant  to  authority  set  forth 
at  5  U.S.C.  553(d)(3),  the  need  to  ensure 
that  this  rule  is  in  place  as  soon  as 
possible  because  the  pollock  fishing 
season  began  on  January  20,  2000, 
constitutes  good  cause  to  waive  the  30- 
day  delay  in  effective  date  otherwise 
required  by  5  U.S.C.  553(d). 

Because  rule  prior  notice  and 
opportunity  for  public  comment  are  not 
required  for  this  emergency  interim  rule 
by  5  U.S.C.  553,  or  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inappropriate. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
cxurently  valid  OMB  control  number. 

This  rule  contains  collection-of- 
information  requirements  subject  to 
review  and  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (PRA).  These 
regulations  have  been  submitted  to 
OMB  for  approval.  Public  reporting 
burden  for  these  collections  of 
information  are  estimated  to  average  as 


follows:  For  a  manager  to  complete  the 
shoreside  processor  electronic  logbook 
and  print  reports  is  30  minutes;  for  a 
manager  to  electronically  submit  the 
shoreside  processor  electronic  logbook 
report  is  5  minutes;  for  an  operator  to 
complete  the  at-sea  scale  inspection 
request  is  2  minutes;  for  an  operator  to 
retain  the  at-sea  scale  inspection  request 
is  1  minute;  for  an  operator  to  complete 
the  at-sea  scale  test  report  is  45  minutes; 
for  an  operator  to  print  the  record  of 
haul  weight  is  3  minutes;  for  an  operator 
to  retain  a  scale  audit  trail  print-out  is 
3  minutes;  for  an  operator  to  complete 
the  observer  sampling  station  inspection 
request  is  2  minutes;  for  a  cooperative 
representative  to  complete  a  catcher 
vessel  cooperative  pollock  catch  report 
is  5  minutes;  for  a  cooperative 
representative  to  submit  a  copy  of  the 
cooperative  contract  is  5  minutes;  for  a 
cooperative  representative  to  complete 
an  annual  written  preliminary  report 
from  each  AFA  cooperative  is  8  hours; 
and  for  a  cooperative  representative  to 
complete  a  annual  written  report  hova 
each  AFA  cooperative  is  8  hours.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Public  comment  is  sought:  Regarding 
whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
the  clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques,  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS  and 
OMB  (see  ADDRESSES). 

The  President  has  directed  Federal 
agencies  to  use  plain  language  when 
communicating  with  the  public,  through 
regulations  or  otherwise.  Therefore, 
NMFS  seeks  public  comment  on  any 
ambiguity  or  unnecessary  complexity 
arising  from  the  language  used  in  this 
emergency  interim  rule. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries.  Recordkeeping  and 
reporting  requirements. 


Dated:  (anuary  21.  2000. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1 .  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §  679.2,  definitions  of 
"Appointed  agent  for  service  of 
process,"  and  "Designated  cooperative 
representative"  are  added  in 
alphabetical  order,  and  a  new  paragraph 
(4)  is  added  to  the  existing  definition  of 
"Directed  fishing"  to  read  as  follows: 

§679.2    Definitions. 

***** 

Appointed  agent  for  service  of  process 
(applicable  through  July  20,  2000) 
means  an  agent  appointed  by  the 
members  of  an  inshore  catcher  vessel 
cooperative  to  serve  on  behalf  of  the 
cooperative.  The  appointed  agent  for 
service  of  process  may  be  the  owner  of 
a  vessel  listed  as  a  member  of  the 
cooperative  or  a  registered  agent.  If  at 
any  time  the  cooperative's  appointed 
agent  for  service  of  process  becomes 
unable  to  accept  service,  then  the 
cooperative  members  are  required  to 
notify  the  Regional  Administrator  of  a 
substitute  appointed  agent. 
***** 

Designated  cooperative  representative 
(applicable  through  July  20,  2000) 
means  an  individual  who  is  designated 
by  the  members  of  an  inshore  pollock 
cooperative  to  fulfill  requirements  on 
behalf  of  the  cooperative  including,  but 
not  limited  to,  the  signing  of  cooperative 
fishing  permit  applications  and 
completing  and  submitting  inshore 
catcher  vessel  pollock  cooperative  catch 
reports. 
***** 

Directed  fishing  means  •   *   * 
(4)  (applicable  through  July  20,  2000) 
With  respect  to  the  harvest  of 
groundfish  by  AFA  catcher/processors 
and  AFA  catcher  vessels,  any  fishing 
activity  that  results  in  the  retention  of 
an  amount  of  a  species  or  species  group 
on  board  a  vessel  that  is  greater  than  the 
maximum  retainable  bycatch  amount  for 
that  species  or  species  group  as 
calculated  under  §679.20. 
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3.1n§ 

(f)(3).  mi) 

to  read  as 


.5,  paragraphs  (a)(4)(iv), 
,  (i)(l)(iii),  and  (o)  are  added 
follows: 


S  679.5    Recordkeeping  and  reporting. 

(a)*' 

(4)*' 

(iv)  She  reside  processor  electronic 
logbook  n  port  (applicable  through  July 
20,  2000).  The  manager  of  a  shoreside 
processor  or  stationary  floating 
processor  receiving  groundflsh  from 
AFA  catcher  vessels  must  use  NMFS 
approved  software  to  report  catcher 
vessel  deliveries  to  NMFS  as  required 
under  thi^  section,  and  maintain  the 
shoreside  processor  electronic  logbook 
report  describe  at  paragraph  (f)(3),  and 
printed  reports  required  under  this 
section  to  record  the  information 
described  at  paragraph  (f)(4)  of  this 
section.  T  le  owner  of  a  shoreside 
processor  or  stationary  floating 
processor  is  responsible  for  compliance 
and  must  ensure  that  the  operator, 
manager,  or  representative  complies 
with  the  requirements  of  this  paragraph 
described  at  paragraph  (f)(3). 
*        •        *        *        • 

(f)  Shoiiside  processor  QCPL.  *   *   * 

(3)  Shotpside  processor  electronic 
logbook  Mport  (applicable  through  July 
20,  2000). 

(i)  Requirement.  The  manager  of  a 
shoreside  processor  or  stationary 
floating  processor  that  receives 
deliveries  j  of  groimdfish  from  one  or 
more  AFW  catcher  vessels  must  record 
in  and  submit  a  shoreside  processor 
electronici  logbook  report  for  each 
catcher  vassel  delivery  and  must  print 
and  retain!  reports  required  under  this 
section  fo*  the  duration  of  the  fishing 
year. 

(ii)  Applicability.  (A)  Processors  that 
use  the  shoreside  processor  electronic 
logbook  to  record  all  deliveries  and  that 
receive  from  NMFS  an  electronic  return 
receipt  foi  each  delivery  report  are 
exempt  fri  tm  the  requirement  to 
maintain  j  horeside  processor  DCPLs  as 
described  at  paragraph  (f)(1)  and  (2)  of 
this  section  and  are  exempt  from  the 
requireme  at  to  submit  quarterly  DCPL 
logsheets  io  NMFS  Enforcement  as 
described  at  paragraph  (a)(14)(iii)(A)  of 
this  sectio^. 

(B)  ProoBSSors  that  submit  the 
shoreside  jprocessor  electronic  logbook 
report  anq  that  receive  from  NMFS  an 
electronici  return  receipt  for  each 
delivery  report  are  exempt  from  the 
requiremept  to  maintain  and  submit 
WPRs  to  tne  Regional  Administrator  as 
described  at  paragraph  (i)  of  this 
section. 

(C)  Proc  essors  that  submit  the 
shoreside  {processor  electronic  logbook 
report,  redeive  from  NMFS  a  retiun 


receipt  for  each  delivery  report,  and  that 
are  receiving  deliveries  of  fish  under  a 
CDQ  program  are  exempt  from  the 
requirement  to  submit  CDQ  delivery 
reports  to  the  Regional  Administrator  as 
described  at  paragraph  (n)(l)  of  this 
section. 

(iii)  Time  limit  and  submittal.  (A)  The 
shoreside  processor  electronic  logbook 
report  must  be  submitted  daily  to  NMFS 
as  an  electronic  file.  A  dated  return- 
receipt  will  be  generated  and  sent  by 
NMFS  to  the  processor  confirming 
receipt  and  acceptance  of  the  report. 
Processors  must  retain  the  return  receipt 
as  proof  of  report  submission.  If  a 
processor  does  not  receive  a  return 
receipt  from  NMFS,  the  processor  must 
contact  NMFS  within  24  hours  for 
further  instruction  on  submission  of 
electronic  logbook  reports. 

(B)  Information  entered  daily  and 
described  at  §679.5(f)(3)(iv)(B)  must  be 
entered  each  day  on  the  day  they  occur. 

(C)  Information  for  each  delivery 
described  at  §  679.5(f)(3)(iv)(C)  must  be 
submitted  to  NMFS  by  noon  of  the 
following  day  for  each  delivery  of 
groundfish. 

(iv)  Information  required.  The 
manager  must  enter  the  following 
information  into  the  shoreside  processor 
electronic  logbook: 

(A)  Information  entered  once  (at 
software  installation)  or  whenever  it 
changes: 

(1)  Shoreside  processor  name,  ADF&G 
processor  code.  Federal  processor 
permit  number,  and  processor  e-mail 
address; 

(2)  State  port  code; 

(3)  Name,  telephone  and  FAX 
numbers  of  representative. 

(B)  Information  entered  daily: 

(1)  Indicate  if  no  deliveries  or  no 
production; 

(2)  Number  of  observers  on  site; 

(3)  Whether  harvested  in  BSAI  or 
GOA; 

(4)  Product  by  species  code,  product 
code,  and  whether  primary,  ancillary,  or 
reprocessed/rehandled; 

(5)  Product  weight  (in  lb  or  mt). 

(C)  Information  entered  for  each 
delivery: 

(1)  Date  fishing  began  and  delivery 
date; 

(2)  Vessel  name  (optional)  and 
ADF&G  number; 

(J)  Whether  delivery  is  from  a  buying 
station; 

(4)  If  received  from  a  buying  station: 

(j)  Type:  vessel,  vehicle,  or  other. 

(ii)  Name  of  buying  station  and  date 
received  by  buying  station. 

(iii)  If  a  vessel,  ADF&G  number. 

(iv)  If  a  vehicle,  license  plate  number. 

(v)  If  other,  description; 


(5)  Whether  a  discard  DFL  was 
received  from  catcher  vessel;  if  discard 
DFL  not  received,  reason  given; 

(6)  ADF&G  fish  ticket  number  of 
delivery;  - 

(7)  Management  program  name  and 
identifying  number  (whether  CDQ, 
research  program,  experimental  fishery, 
IFQ,  or  AFA  coop); 

(5)  Gear  type  of  harvester; 

(9)  Landed  species  by  species  code, 
product  code,  and  weight  (in  pounds  or 
mt)  for  each  species  of  each  delivery; 

(10)  Discard  or  disposition  species  by 
species  code,  product  code,  and  weight 
(in  pounds  or  mt)  of  groundfish  or  PSC 
herring; 

(11)  Discard  or  disposition  species  by 
species  code,  product  code,  and  coimt 
(in  numbers  of  animals)  of  PSC  halibut, 
sahnon,  or  crab; 

(12)  If  a  CDQ  delivery,  discard  or 
disposition  species  by  species  code, 
product  code,  weight  (in  pounds  or  mt) 
and  count  of  PSQ  halibut; 

(13)  ADF&G  statistical  area(s)  where 
fishing  occurred;  and  estimated 
percentage  of  total  delivered  weight 
corresponding  to  each  area. 

(4)  Shoreside  processor  electronic 
logbook  printed  reports. 

(i)  The  manager  must  output  at  the 
processing  plant  daily  reports  of  the 
shoreside  processor  electronic  logbook 
in  two  formats  generated  by  the  required 
software  onto  paper  consisting  of  a 
Shoreside  Logbook  Daily  Production 
Report  and  a  Delivery  Worksheet.  The 
processor  must  maintain  copies  of  both 
of  these  printouts  throughout  the  fishing 
year  and  must  make  them  available  to 
observers,  NMFS  personnel,  and 
authorized  officers  upon  request. 

(ii)  Information  required— {A) 
Delivery  worksheet.  Name  of  processor; 
ADF&G  fish  ticket  number;  management 
program  name  (whether  CDQ  research 
program,  experimental  fishery,  IFQ,  or 
cooperative)  and  identifying  number; 
catcher  vessel  name  (optional)  and 
ADF&G  vessel  number;  date  fishing 
began;  delivery  date;  gear  type  by 
harvester;  landed  species  by  species 
code  and  product  code  and  weight  (in 
lb)  for  each  species  of  each  delivery; 
ADF&G  statistical  area  and  percentage 
of  total  delivered  weight  in  each  area, 
Federal  reporting  area;  discard  or 
disposition  by  species  code  and  product 
code;  weight  of  each  discard  or 
disposition  species  (in  lb),  number  of 
each  discard  or  disposition  species  (in 
lb)  (if  groundfish  or  herring);  number  of 
each  species  discard  or  disposition 
species  if  PSC  halibut,  salmon  or  crab. 

(B)  Shoreside  logbook  daily 
production.  Processor  name;  Federal 
processor  number;  ADF&G  processor 
code;  date;  number  of  observers  on  site; 
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indicate  if  no  production  and/or  no 
deliveries;  last  sent  date;  last  modified 
date;  product  by  species  code  and 
product  code  whether  primary, 
ancillary,  or  reprocessed/rehandled;  and 
product  weight  in  lb. 
***** 

(i)  Weekly  production  report 
(WPR).*  *  * 

(iii)  (applicable  through  July  20,  2000) 
If  a  shoreside  processor  or  stationary 
floating  processor  and  if  using  software 
approved  by  the  Regional  Administrator 
as  described  in  §  679.5(f)(3),  the 
shoreside  processor  or  stationary 
floating  processor  is  exempt  from  the 
requirements  to  submit  a  WPR. 
***** 

(0)  Catcher  vessel  cooperative  pollock 
catch  report  (applicable  through  July  20, 
2000). 

(1)  Applicability.  The  designated 
representative  of  each  AFA  inshore 
processor  catcher  vessel  cooperative 
must  submit  to  the  Regional 
Administrator  a  catcher  vessel 
cooperative  pollock  catch  report 
detailing  each  delivery  of  pollock 
harvested  imder  the  allocation  made  to 
that  cooperative.  The  ovniers  of  the 
member  catcher  vessels  in  the 
cooperative  are  jointly  responsible  for 
compliance  and  must  ensure  that  the 
designated  representative  complies  with 
the  applicable  recordkeeping  and 
reporting  requirements  of  this  section. 

(2)  Time  limits  and  submittal,  (i)  The 
cooperative  pollock  catch  report  must 
be  submitted  by  one  of  the  following 
methods: 

(A)  An  electronic  data  file  in  a  format 
approved  by  NMFS;  or 

(B)  By  fax. 

(ii)  The  cooperative  pollock  catch 
report  must  be  received  by  the  Regional 
Administrator  by  1200  hoius,  A.l.t.  1 
week  after  the  date  of  completion  of 
delivery. 

(3)  Information  required.  The 
cooperative  pollock  catch  report  must 
contahi  the  following  information: 
Cooperative  account  number;  catcher 
vessel  ADF&G  number;  inshore 
processor  Federal  processor  permit 
number;  delivery  date;  amount  of 
pollock  (in  lb)  delivered  plus  weight  of 
at-sea  pollock  discards;  ADF&G  fish 
ticket  number. 


4.  In  §  679.7,  a  new  paragraph  (k)  is 
added  to  read  as  follows: 

§679.7    Prohibitions. 

***** 

(k)  Prohibitions  specific  to  the  AFA.  It 
is  unlawful  for  any  person  to  do  any  of 
the  following: 


(1)  Catcher/processors. 

(i)  Permit  requirement.  Use  a  catcher/ 
processor  to  engage  in  directed  fishing 
for  non-ODQ  BSAl  pollock  without  a 
valid  AFA  catcher/processor  permit  on 
board  the  vessel. 

(ii)  Fishing  in  the  GOA.  Use  an 
unrestricted  AFA  catcher/processor  to 
fish  for  any  species  of  fish  in  the  GOA. 

(iii)  Processing  BSAI  crab.  Use  an 
unrestricted  AFA  catcher/processor  to 
process  any  species  of  crab  harvested  in 
the  BSAI. 

(iv)  Processing  GOA  groundfish.  Use 
an  luuestricted  AFA  catcher/processor 
to  process  any  groimdfish  harvested  in 
Statistical  Area  630  of  the  GOA. 

(v)  Directed  fishing  after  a  sideboard 
closure.  Use  an  imrestricted  AFA 
catcher/processor  to  engage  in  directed 
fishing  for  a  groundfish  species  or 
species  group  in  the  BSAI  after  the 
Regional  Administrator  has  issued  an 
AFA  catcher/processor  sideboard 
directed  fishing  closure  for  that 
groundfish  species  or  species  group 
under  §679.20(d)(l)(iv)  or 
§679.21{e)(3)(v). 

(vi)  Catch  weighing — (A)  Unrestricted 
AFA  catcher/processors.  Use  an 
unrestricted  AFA  catcher  processor  to 
process  any  groundfish  that  was  not 
weighed  on  a  NMFS-certified  scale. 

(B)  Restricted  AFA  catcher  processors. 
Use  a  restricted  AFA  catcher  processor 
to  process  any  pollock  harvested  in  the 
BSAI  directed  pollock  fishery  that  was 
not  weighed  on  a  NMFS-certified  scale. 

(2)  Motherships. 

(i)  Permit  requirement.  Use  a 
mothership  to  process  pollock  harvested 
by  an  AFA  catcher  vessel  with  an 
inshore  or  mothership  sector 
endorsement  in  a  non-CDQ  directed 
fishery  for  pollock  in  the  BSAI  without 
a  valid  AFA  permit  on  board  the  vessel. 

(ii)  Cooperative  processing 
endorsement.  Use  an  AFA  mothership 
to  process  groundfish  harvested  by  a 
fishery  cooperative  formed  under 
§  679.60  unless  the  AFA  mothership 
permit  contains  a  valid  cooperative 
pollock  processing  endorsement. 

(iii)  Catch  weighing  requirement.  Use 
an  AFA  mothership  to  process 
groundfish  harvested  in  the  BSAI  or 
GOA  that  was  not  weighed  on  a  NMFS- 
certified  scale. 

(3)  Shoreside  processors  and 
stationary  floating  processors. 

(i)  Permit  requirement.  Use  a 
shoreside  processor  or  stationary 
floating  processor  to  process  groundfish 
harvested  in  a  non-CDQ  directed  fishery 
for  pollock  in  the  BSAI  without  a  valid 
AFA  inshore  processor  permit  at  the 
facility  or  vessel. 

(ii)  Cooperative  processing 
endorsement.  Use  a  shoreside  processor 


or  stationary  floating  processor  required 
to  have  an  AFA  inshore  processor 
permit  to  process  groundfish  harvested 
by  a  fishery  cooperative  formed  under 
§  679.61  unless  the  AFA  inshore 
processor  permit  contains  a  valid 
cooperative  pollock  processing 
endorsement. 

(iii)  Restricted  AFA  inshore 
processors.  Use  an  AFA  inshore 
processor  with  a  restricted  AFA  inshore 
processor  permit  to  process  more  than 
2,000  mt  round  weight  of  non-CDQ 
pollock  harvested  in  the  BSAI  directed 
pollock  fishery  in  any  one  year. 

(iv)  Single  geographic  location 
requirement.  Use  an  AFA  inshore 
processor  to  process  pollock  harvested 
in  the  BSAI  directed  pollock  fishery  at 
a  location  other  than  the  single 
geographic  location  defined  as  follows: 

(A)  Shoreside  processors.  The 
physical  location  at  which  the  land- 
based  shoreside  processor  first 
processed  BSAI  pollock  harvested  in  the 
BSAI  directed  pollock  fishery  during  a 
fishing  year; 

(B)  Stationary  floating  processors.  A 
location  within  Alaska  State  waters  that 
is  within  5  nm  of  the  position  in  which 
the  stationary  floating  processor  first 
processed  BSAI  pollock  harvested  in  the 
BSAI  directed  pollock  fishery  diuing  a 
fishing  year. 

(v)  Catch  weighing  requirement.  Use 
an  AFA  inshore  processor  to  process 
groundfish  harvested  in  the  BSAI  or 
GOA  that  was  not  weighed  on  a  scale 
certified  by  the  State  of  Alaska. 

(4)  Catcher  vessels — (i)  Use  a  catcher 
vessel  to  engage  in  directed  fishing  for 
non-CDQ  BSAI  pollock  for  delivery  to 
any  AFA  processing  sector  (catcher/ 
processor,  mothership,  or  inshore) 
unless  the  vessel  has  a  valid  AFA 
catcher  vessel  permit  on  board  that 
contains  an  endorsement  for  the  sector 
of  the  BSAI  pollock  fishery  in  which  the 
vessel  is  participating. 

(ii)  Use  an  AFA  catcher  vessel  to 
retain  any  BSAI  crab  species  unless  the 
catcher  vessel's  AFA  permit  contains  a 
crab  sideboard  endorsement  for  that 
crab  species. 

(iii)  Use  an  AFA  catcher  vessel  to 
engage  in  directed  fishing  for  a 
groundfish  species  or  species  group  in 
the  BSAI  or  GOA  after  the  Regional 
Administrator  has  issued  an  AFA 
catcher  vessel  sideboard  directed  fishing 
closiue  for  that  groundfish  species  or 
species  group  under  §679.20(d)(l)(iv), 
§  679.21(d)(8)  or  §679.21(e)(3)(iv).  if  the 
vessel's  AFA  permit  does  not  contain  a 
sideboard  exemption  for  that  groundfish 
species  or  species  group. 

(5)  AFA  inshore  fishery 
cooperatives — (i)  Quota  overages.  Use 
an  AFA  catcher  vessel  listed  on  an  AFA 
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inshore  coo  )erative  fishing  permit  to 
harvest  non  CDQ  pollock  in  excess  of 
the  coopera  ive's  annual  allocation  of 
pollock  specified  under  §679.61. 

(ii)  Liabili  ty.  An  inshore  pollock 
cooperative  is  prohibited  from 
exceeding  il  s  annual  allocation  of  BSAl 
pollock  TAO.  The  owners  and  operators 
of  all  vessel ;  listed  on  the  cooperative 
Bshing  pern  lit  are  responsible  for 
ensuring  th<  t  all  cooperative  members 
comply  wit]  i  all  applicable  regulations    . 
contained  in  part  679.  The  owners  and 
operators  w  11  be  held  jointly  and 
severally  lia  ale  for  overages  of  an 
aimual  cooj  erative  allocation,  and  for 
any  other  viplation  of  these  regulations 
committed  1  ly  a  member  vessel  of  a 
cooperative 

(6)  Crab  p  rocessing  limits.  It  is 
unlawful  foi  an  AFA  entity  that 
processes  p^  >Uock  harvested  in  the  BSAl 
directed  pol  lock  fishery  by  an  AFA 
inshore  or  /  FA  mothership  catcher 
vessel  coop(  (rative  to  use  an  AFA  crab 
facility  to  pi  ocess  crab  in  excess  of  the 
crab  process  ing  sideboard  cap 
established  or  that  AFA  inshore  or 
mothership  entity  under  §679.64.  The 
owners  and  operators  of  the  individual 
entities  com  prising  the  AFA  inshore  or 
mothership  entity  will  be  held  jointly 
and  severab  y  liable  for  any  overages  of 
the  AFA  ins  hore  or  mothership  entity's 
crab  proces!  ing  sideboard  cap. 

5.  In  §67<  .20.  paragraphs  (a)(5)(i)(D) 
and  (d)(l)(iif)  are  added  to  read  as 
follows: 

§679.20    G^ieral  limitations. 

(a)  *  *  * 
(5)*  *  * 
(i)*   *   * 


perct  nt 


c  stch  1 


eigag 


{D)AFA 
(applicable 
pollock  TA^ 
subarea  or 
the  10 
§679.31  (a) 

(  1)  Incidental 
Regional 
incidental 
for  projectei 
by  vessels 
for  groun 
vessels  han^esting 
during  a 
Administrator 
incidental 
too  high  or 
inseason 
Register 
the  directec 
the  incidental 
according 
under  §  67gl20( 

(2)  Direct  id  fishing 
remaining 


s  ectoral  allocations 
lu-ough  July  20.  2000).  The 
apportioned  to  each  BSAl 
district,  after  subtraction  of 
CDQ  reserve  under 
will  be  allocated  as  follows: 
catch  allowance.  The 
Administrator  will  establish  an 
allowance  to  account 
incidental  catch  of  pollock 
ged  in  directed  fishing 
other  than  pollock  and  by 

non-pollock  CDQ.  If 
g  year,  the  Regional 
determines  that  the 
ciitch  allowance  has  been  set 
oo  low,  he/she  may  issue 
ification  in  the  Federal 
reallocates  pollock  to/from 
pollock  fisheries  to/from 

catch  allowance 
the  proportions  established 
a)(5)(i)(D)(2). 

allocations.  The 
f  oUock  TAC  apportioned  to 


idfish 


noti 
that 


each  BSAl  subarea  or  district  will  be 
allocated  for  directed  fishing  as  follows: 

(i)  50  percent  to  vessels  harvesting 
pollock  for  processing  by  AFA  inshore 
processors, 

iii)  40  percent  to  vessels  harvesting 
pollock  for  processing  by  catcher/ 
processors,  with  not  less  than  8.5 
percent  of  this  allocation  made  available 
for  harvest  by  AFA  catcher  vessels  and 
not  more  than  0.5  percent  of  this 
allocation  made  available  for  harvest  by 
restricted  AFA  catcher/processors,  and 

[iii]  10  percent  to  vessels  harvesting 
pollock  for  processing  by  AFA 
motherships. 

(5)  Allocations  for  fishing  by  inshore 
cooperatives  and  vessels  not 
participating  in  cooperatives.  The  TAC 
allocated  to  vessels  harvesting  pollock 
for  processing  by  AFA  inshore 
processors  will  be  divided  into  separate 
allocations  for  cooperatives  and  vessels 
not  participating  in  cooperatives.  The 
TAC  allocation  for  cooperative  fishing 
will  be  equal  to  the  aggregate  annual 
allocations  of  all  inshore  cooperatives 
that  receive  pollock  allocations  under 
§  679.61(e).  The  TAC  allocation  for 
fishing  for  vessels  not  participating  in 
cooperatives  will  be  equal  to  the 
allocation  made  to  vessels  harvesting 
pollock  for  processing  by  AFA  inshore 
processors  minus  the  TAC  allocation  for 
cooperative  fishing. 

(4)  Excessive  harvesting  share.  NMFS 
will  establish  an  excessive  harvesting 
share  limit  equal  to  17.5  percent  of  the 
sum  of  the  allocations  made  under 
§679.20{a)(5)(i)(D)(2).  The  excessive 
share  limit  will  be  published  in  the 
proposed,  interim,  and  final 
specifications. 
***** 

(d)  *  *  * 

(D*  *  * 

(iv)  AFA  sideboard  limitations 
(applicable  through  July  20,  2000)— (A) 
If  the  Regional  Administrator 
determines  that  any  sideboard  harvest 
limit  for  a  group  of  AFA  vessels 
established  under  §  679.63  has  been  or 
will  be  reached,  the  Regional 
Administrator  may  establish  a  directed 
fishing  allowance  for  the  species  or 
species  group  applicable  only  to  the 
identified  group  of  AFA  vessels. 

(B)  In  establishing  a  directed  fishing 
allowance  under  paragraph  (d)(l)(iv){A) 
of  this  section,  the  Regional 
Administrator  shall  consider  the 
amount  of  the  harvest  limitation 
established  for  a  group  of  AFA  vessels 
under  §  679.63  that  will  be  taken  as 
incidental  catch  by  those  vessels  in 
directed  fishing  for  other  species. 
***** 

6.  In  §  679.21,  paragraphs  (d)(8)  and 
(e)(3)(v)  are  added  to  read  as  follows: 


§  679.21    Prohibited  species  bycatch 
management. 

(d)*  *  * 

(8)  AFA  halibut  bycatch  limitations 
(applicable  through  July  20,  2000). 
Halibut  bycatch  limits  for  AFA  catcher 
vessels  will  be  established  according  to 
the  procedure  and  formula  set  out  in 
§  679.63  (b)  and  managed  through 
directed  fishing  closures  for  AFA 
catcher  vessels  in  the  groimdfish 
fisheries  to  which  the  halibut  bycatch 
limit  applies. 
***** 

(e)  *   *   *  - 

(3)  *   *   * 

(v)  AFA  prohibited  species  catch 
limitations  (applicable  through  July  20, 
2000).  Halibut  and  crab  PSC  limits  for 
AFA  catcher/processors  and  AFA 
catcher  vessels  will  be  established 
according  to  the  procedures  and 
formulas  set  out  in  §  679.63  (a)  and  (b) 
and  managed  through  directed  fishing 
closiues  for  AFA  catcher/processors  and 
AFA  catcher  vessels  in  the  groundfish 
fisheries  for  which  the  PSC  limit 
applies. 
***** 

7.  In  §679.50,  paragraphs  (c)(5)  and 
(d)(5)  are  added  to  read  as  follows: 

§679.50    Groundfish  Observer 
Program  *  *  * 

(c)*  *  * 

(5)  AFA  catcher/processors  and 
motherships  (applicable  through  July 
20,  2000)— (i)  Coverage  requirement. 

(A)  Unrestricted  AFA  catcher/ 
processors  and  AFA  motherships.  The 
owner  or  operator  of  an  unrestricted 
AFA  catcher/processor  or  AFA 
mothership  must  provide  at  least  two 
NMFS  certified  observers  for  each  day 
that  the  vessel  is  used  to  harvest, 
process,  or  take  deliveries  of  groundfish. 
More  than  two  observers  are  required  if 
the  observer  workload  restriction  at 

§  679.50(c)(5)(iii)  would  otherwise 
preclude  sampling  as  required  under 
§  679.62(a)(1). 

(B)  Restricted  AFA  catcher/ 
processors.  The  owner  or  operator  of  a 
restricted  AFA  catcher/processor  must 
provide  at  least  two  NMFS  certified 
observers  for  each  day  that  the  vessel  is 
used  to  engage  in  directed  fishing  for 
pollock  in  the  BSAl,  or  takes  deliveries 
of  pollock  harvested  in  the  BSAL  When 
a  restricted  AFA  catcher/processor  is 
not  engaged  in  directed  fishing  for  BSAl 
pollock  and  is  not  receiving  deliveries 
of  pollock  harvested  in  the  BSAl,  the 
observer  coverage  requirements  at 
§679.50(c)(l)(iv)  apply. 

(ii)  Certification  level.  At  least  one  of 
the  observers  required  under  paragraphs 
{c)(5)(i)(A)  and  (B)  of  section  inust  be 
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certified  as  a  lead  CDQ  observer  as 
specified  in  paragraph  (h)(l)(i)(E)(l)  of 
this  section. 

(iii)  Observer  work  load.  The  time 
required  for  the  observer  to  complete 
sampling,  data  recording,  and  data 
conununication  duties  may  not  exceed 
12  consecutive  hours  in  each  24-hour 
period,  and,  the  observer  may  not 
sample  more  than  9  hours  in  each  24- 
hour  period. 
***** 

(d)  Observer  requirements  for 
shoreside  processors.  *  *   * 

(5)  AFA  inshore  processors 
(applicable  through  July  20.  2000) — (i) 
Coverage  level  An  AFA  inshore 
processor  is  required  to  provide  a  NMFS 
certified  observer  for  each  12 
consecutive  hour  period  of  each 
calendar  day  during  which  the 
processor  takes  delivery  of,  or  processes, 
groimdfish  harvested  by  a  vessel 
engaged  in  a  directed  pollock  fishery  in 
the  BSAI.  A  processor  that  takes 
delivery  of  or  processes  pollock  for 
more  than  12  consecutive  hours  in  a 
calendar  day  is  required  to  provide  two 
NMFS-certified  observers  for  each  such 
day. 

(ii)  Multiple  processors.  An  observer 
deployed  to  an  AFA  inshore  processor 
may  not  be  assigned  to  cover  more  than 
one  processor  during  a  calendar  day  in 
which  the  processor  receives  or 
processes  pollock  harvested  in  the  BSAI 
directed  pollock  fishery. 
****-* 

8.  In  50  CFR  part  679,  a  new  Subpart 
F — American  Fisheries  Act  Management 
Measiues  (applicable  through  July  20, 
2000)  is  added  to  read  as  follows: 

Subpart  F — American  Fisheries  Act 
Management  Measures  (Applicable  Through 
July  20,  2000) 

Sec. 

679.59  Authority  and  related  regulations. 

679.60  Catcher/processor  and  mothership 
pollock  cooperatives. 

679.61  Inshore  pollock  cooperatives. 
679.32     Requirements  for  vessels  and 

processors. 

679.63  Harvest  limitations  in  other 
fisheries. 

679.64  AFA  inshore  processor  and  AFA 
mothership  crab  processing  sideboard 
limits. 

Subpart  F — [Amended] 

§  679.59    Authority  and  related  regulations. 

Regulations  imder  this  subpart  were 
developed  by  the  National  Marine 
Fisheries  Service  and  the  North  Pacific 
Fishery  Management  Council  to  . 
implement  the  American  Fisheries  Act 
(AFA)  (Div.  C,  Title  II,  Subtitle  II,  Public 
Law  No.  105-277,  112  Stat.  2681 
(1998)].  Additional  regulations  that 


implement  specific  provisions  of  the 
AFA  are  set  out  at  §  679.2  Definitions, 
§  679.4  Permits,  §  679.5  Recordkeeping 
and  reporting,  §679.7  Prohibitions, 
§  679.20  General  limitations,  §  679.21 
Prohibited  species  bycatch 
management,  §  679.28  Equipment  and 
operational  requirements  for  Catch 
Weight  Measurement,  %  679.31  CDQ 
reserves,  and  §679.50  Groundfish 
Observer  Program  applicable  through 
December  31,  2000. 

§679.60    Catcher/processor  and 
motttership  pollock  cooperatives. 

(a)  Applicability.  Any  fishery 
cooperative  formed  under  section  1  of 
the  Act  of  Jime  25. 1934  (15  U.S.C.  521) 
for  the  purpose  of  cooperatively 
managing  directed  fishing  for  BSAI    i 
pollock  for  processing  by  catcher/ 
processors  or  motherships  must  comply 
with  the  provisions  of  this  section. 

(b)  Filing  of  fishery  cooperative 
contracts.  Any  contract  implementing  a 
fishery  cooperative  for  the  purpose  of 
cooperatively  managing  directed  fishing 
for  BSAI  pollock  for  processing  by 
catcher/processors  or  motherships,  and 
any  material  modifications  to  any  such 
contract  must  be  filed  not  less  than  30 
days  prior  to  the  start  of  fishing  under 
the  contract  with  the  Coimcil  and  with 
the  Regional  Administrator,  together 
with  a  copy  of  a  letter  from  a  party  to 
the  contract  requesting  a  business 
review  letter  on  the  fishery  cooperativT 
from  the  Department  of  Justice  and  any 
response  to  such  request.  Any  fishery 
cooperative  intending  to  deliver  pollock 
to  an  AFA  mothership  also  must  notify 
the  owners  of  the  AFA  mothership  not 
less  than  30  days  prior  to  the  start  of 
fishing  imder  the  contract. 

(c)  Required  elements.  Any 
cooperative  contract  filed  under 
paragraph  (b)  of  this  section  must 
contain  the  following  information: 

(1)  A  list  of  parties  to  the  contract, 

(2)  A  list  of  all  vessels  and  processors 
that  will  harvest  and  process  pollock 
harvested  under  the  cooperative, 

(3)  The  amount  or  percentage  of 
pollock  allocated  to  each  party  to  the 
contract,  and 

(4)  For  a  cooperative  that  includes 
catcher  vessels  delivering  pollock  to 
motherships  or  catcher/processors, 
penalties  to  prevent  each  non-exempt 
member  catcher  vessel  from  exceeding 
an  individual  vessel  sideboard  limit  for 
each  BSAI  or  GOA  sideboard  species  or 
species  group  that  is  issued  to  the  vessel 
by  the  cooperative  in  accordance  with 
the  following  formula: 

(i)  The  aggregate  individual  vessel 
sideboard  limits  issued  to  all  member 
vessels  in  a  cooperative  must  not  exceed 
the  aggregate  contributions  of  each 


member  vessel  towards  the  overall 
groundfish  sideboard  amount  as 
calculated  by  NMFS  under  §  679.63(b) 
and  as  aimoiuiced  to  the  cooperative  by 
the  Regional  Administrator,  or 

(ii)  In  the  case  of  two  or  more 
cooperatives  that  have  entered  into  an 
inter-cooperative  agreement,  the 
aggregate  individual  vessel  sideboard 
limits  issued  to  all  member  vessels 
subject  to  the  inter-cooperative 
agreement  must  not  exceed  the 
aggregate  contributions  of  each  member 
vessel  towards  the  overall  groundfish 
sideboard  amount  as  calculated  by 
NMFS  under  §  679.63(b)  and  as 
aimounced  to  NMFS  by  the  Regional 
Administrator. 

(d)  Annual  report.  Any  fishery 
cooperative  governed  by  this  section 
must  submit  aimual  preliminary  and 
final  written  reports  on  fishing  activity 
to  the  North  Pacific  Fishery 
Management  Council,  605  West  4th 
Ave,  Suite  306,  Anchorage,  AK  99501, 
for  public  distribution.  The  preliminary 
report  covering  activities  through 
November  1  must  be  submitted  by 
December  1  of  each  year  and  the  final 
report  must  be  submitted  by  January  31 
of  each  year. 

(1)  Required  contents.  The 
preliminary  and  final  written  reports 
must  contain,  at  a  minimum: 

(i)  The  cooperative's  allocated  catch 
of  pollock  and  sideboard  species,  and 
any  sub-allocations  of  pollock  and 
sideboeu'd  species  made  by  the 
cooperative  to  individual  vessels  on  a 
vessel-by-vessel  basis; 

(ii)  The  cooperative's  actual  retained 
and  discarded  catch  of  pollock, 
sideboard  species,  and  PSC  on  a  area- 
by-area  and  vessel-by-vessel  basis; 

(iii)  A  description  of  the  method  used 
by  the  cooperative  to  monitor  fisheries 
in  which  cooperative  vessels 
participated;  and 

(iv)  A  description  of  any  actions  taken 
by  the  cooperative  to  penalize  vessels 
that  exceed  their  allowed  catch  and 
bycatch  in  pollock  and  all  sideboard 
fisheries. 

§  679.61     Inshore  pollock  cooperatives. 

(a)  Applicability.  Any  fishery 
cooperative  formed  under  section  1  of 
the  Act  of  June  25.  1934  (15  U.S.C.  521) 
for  the  purpose  of  cooperatively 
managing  directed  fishing  for  pollock 

for  processing  by  an  AFA  inshore  ^ 

processor  must  comply  with  the 
provisions  of  this  section. 

(b)  Filing  of  fishery  cooperative 
contracts.  Any  contract  implementing  a 
fishery  cooperative  for  the  purpose  of 
cooperatively  managing  directed  fishing 
for  pollock  for  processing  by  an  AFA 
inshore  processor,  any  material 
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modificatii  »ns  to  any  such  contract,  and 
a  copy  of  a  letter  from  a  party  to  the 
contract  requesting  a  business  review 
letter  on  th  e  fishery  cooperative  from 
the  Depart:  nent  of  Justice  and  any 
response  t<  i  such  request,  must  be  filed 
with  the  O  )uncil  and  with  the  Regional 
AdministT!  itor  no  later  than  30  days 
prior  to  th«  >  start  of  fishing  under  the 
contract. 

(c)  Requ  red  elements.  Any 
cooperativ  s  contract  filed  under 
paragraph  b)  of  this  section  must 
contain  th<  following: 

(1)  A  list  of  parties  to  the  contract, 

(2)  A  list  of  all  vessels  and  processors 
that  will  hi  irvest  and  process  pollock 
harvested  imder  the  cooperative, 

(3)  The  a  mount  or  percentage  of 
pollock  all  )cated  to  each  party  to  the 
contract,  a  »d 

(4)  Pena  ties  to  prevent  each  non- 
exempt  me  mber  catcher  vessel  from 
exceeding  m  individual  vessel 
sideboard  imit  for  each  BSAI  or  GOA 
groundfish  sideboard  species  or  species 
group  that  is  issued  to  the  vessel  by  the 
cooperativ  !  in  accordance  with  the 
following  I  armula: 

(i)  The  a  ;gregate  individual  vessel 
sideboard  imits  issued  to  all  member 
vessels  in  <  i  cooperative  must  not  exceed 
the  aggrega  te  contributions  of  each 
member  vessel  towards  the  overall 
groundfish  sideboard  amount  as 
calculated  jy  NMFS  under  §  679.63(b) 
and  as  ann  junced  to  the  cooperative  by 
the  Region  il  Administrator,  or 

(ii)  In  th(  (  case  of  two  more 
cooperativ  !s  that  have  entered  into  an 
inter-coop(  rative  agreement,  the 
aggregate  i  idividual  vessel  sideboard 
limits  issui  d  to  all  member  vessels 
subject  to  t  le  inter-cooperative 
agreement  must  not  exceed  the 
aggregate  c  ontributions  of  each  member 
vessel  towi  irds  the  overall  groundfish 
amount  as  calculated  by  NMFS  under 
§  679.63(b;  and  as  aimounced  to  NMFS 
by  the  Reg  onal  Administrator. 

(d)  Respi  msible  parties — (1) 
Designatec  representative.  Any 
cooperativ  )  formed  under  this  section 
must  appo  nt  a  designated 
representa  ive  to  fulfill  regulatory 
requirements  on  behalf  of  the 
cooperativ  j  including,  but  not  limited 
to,  the  sign  ing  of  cooperative  fishing 
permit  app  lications  and  completing  and 
submitting  inshore  catcher  vessel 
pollock  co<  )perative  catch  reports.  The 
owners  of  he  member  catcher  vessels  in 
the  cooper  itive  are  jointly  responsible 
for  compli  ince  and  must  ensure  that  the 
designated  representative  complies  with 
all  applica  }le  regulations  in  this  part. 

12)  Agen '  for  service  oj  process. 
(i)  Any  c  ooperative  formed  under  this 
section  mi  st  appoint  an  agent  who  is 


authorized  to  receive  and  respond  to 
any  legal  process  issued  in  the  United 
States  with  respect  to  all  owners  and 
operators  of  vessels  listed  on  the 
cooperative  fishing  permit.  The 
cooperative  must  provide  the  Regional 
Administrator  with  the  name,  address 
and  telephone  number  of  the  appointed 
agent  on  the  application  for  an  inshore 
cooperative  fishing  permit.  Service  on 
or  notice  to  the  cooperative's  appointed 
agent  constitutes  service  on  or  notice  to 
all  members  of  the  cooperative. 

(ii)  The  owners  and  operators  of  all 
member  vessels  of  an  inshore  pollock 
cooperative  are  responsible  for  ensuring 
that  the  agent  is  capable  of  accepting 
service  on  behalf  of  the  cooperative  for 
at  least  5  years  from  the  expiration  day 
of  the  AFA  permit.  The  owners  and 
operators  of  all  member  vessels  of  a 
cooperative  are  also  responsible  for 
ensuring  that  a  substitute  agent  is 
designated  and  the  Agency  is  notified  of 
the  name,  address  and  telephone 
number  of  the  substitute  representative 
in  the  event  the  previously  designated 
representative  is  no  longer  capable  of 
accepting  service  on  behalf  of  the 
cooperative  or  the  cooperative  members 
within  that  5-year  period. 

(e)  Cooperative  pollock  allocations. 
An  inshore  pollock  cooperative  that 
applies  for  and  receives  an  AFA  inshore 
cooperative  fishing  permit  under 
§  679.4(1)(6)  will  receive  a  sub-allocation 
of  the  annual  inshore  pollock  allocation 
that  is  determined  according  to  the 
following  procedure: 

(1)  Calculation  of  individual  vessel 
catch  histories.  The  Regional 
Administrator  will  calculate  an  official 
AFA  inshore  cooperative  catch  history 
for  every  catcher  vessel  that  made  a 
landing  of  inshore  pollock  in  the  Bering 
Sea  Subarea  and/or  Aleutian  Islands 
Subarea  during  1995,  1996,  or  1997 
according  to  the  following  steps: 

(i)  Determination  of  annual  landings. 
For  each  year  from  1995  through  1997 
the  Regional  Administrator  will 
determine  each  vessel's  total  inshore 
landings;  from  the  Bering  Sea  Subeirea 
and  Aleutian  Islands  Subarea 
separately. 

(ii)  Offshore  compensation.  If  a 
catcher  vessel  made  a  total  of  500  or 
more  mt  of  landings  of  Bering  Sea 
Subarea  pollock  or  Aleutian  Islands 
Subarea  pollock  to  catcher/processors  or 
offshore  motherships  other  than  the 
EXCELLENCE  (USCG  documentation 
number  967502);  GOLDEN  ALASKA 
(USCG  documentation  number  651041); 
or  OCEAN  PHOENIX  (USCG 
documentation  number  296779)  over 
the  3-year  period  from  1995  lluougli 
1997,  then  all  offshore  pollock  landings 
made  by  that  vessel  during  from  1995 


through  1997  will  be  added  to  the 
vessel's  inshore  catch  history  by  year 
and  subarea. 

(iii)  Best  two  out  of  three  years.  After 
steps  (i)  and  (ii)  are  completed,  the  2 
years  with  the  highest  landings  will  be 
selected  for  each  subarea  and  added 
together  to  generate  the  vessel's  official 
AFA  inshore  cooperative  catch  history 
for  each  subarea.  A  vessel's  best  2  years 
may  be  different  for  the  Bering  Sea 
subarea  and  the  Aleutian  Islands 
Subarea. 

(2)  Calculation  of  cooperative  quota 
share.  Each  inshore  pollock  cooperative 
that  applies  for  and  receives  an  AFA 
inshore  pollock  cooperative  fishing 
permit  will  receive  an  annual  quota 
share  percentage  of  pollock  for  each 
subarea  of  the  BSAI  that  is  equal  to  the 
sum  of  each  member  vessel's  official 
AFA  inshore  cooperative  catch  history 
for  that  subarea  divided  by  the  sum  of 
the  official  AFA  inshore  cooperative 
catch  histories  of  all  catcher  vessels  that 
made  BSAI  inshore  pollock  landings 
from  that  subarea  in  1995,  1996,  or 
1997.  The  cooperative's  quota  share 
percentage  will  be  listed  on  the 
cooperative's  AFA  pollock  cooperative 
permit. 

(3)  Conversion  of  quota  share  to 
annual  T AC  allocation.  Each  inshore 
pollock  cooperative  that  receives  a 
quota  share  percentage  for  a  fishing  year 
will  receive  an  annual  allocation  of 
Bering  Sea  and/or  Aleutian  Islands 
pollock  that  is  equal  to  the  cooperative's 
quota  share  percentage  for  that  subarea 
multiplied  by  the  annual  inshore 
pollock  allocation  for  that  subarea.  Each 
cooper.ative's  annual  pollock  TAG 
allocation  may  be  published  in  the 
interim,  and  final  BSAI  TAG 
specifications  notices. 

(f)  Cooperative  fishing  restrictions. 
AFA  inshore  pollock  cooperatives  must 
comply  with  the  following  fishing 
restrictions. 

(1)  Eligible  vessels.  Only  catcher 
vessels  listed  on  the  cooperative's  AFA 
inshore  cooperative  fishing  permit  are 
permitted  to  harvest  the  cooperative's 
annual  cooperative  allocation. 

(2)  Quota  management.  All  BSAI 
inshore  pollock  harvested  by  a  member 
vessel  while  engaging  in  directed 
fishing  for  inshore  pollock  in  the  BSAI 
during  the  fishing  year  for  which  the 
annual  cooperative  allocation  is  in  effect 
will  accrue  against  the  cooperative's 
annual  pollock  allocation  regardless  of 
whether  the  pollock  was  retained  or 
discarded. 

(3)  Reporting  of  cooperative  catch. 
Each  inshore  pollock  cooperative  must 
rtjport  to  tlie  Regional  Administrator  its 
BSAI  pollock  harvest  on  an  daily  basis 
according  to  the  recordkeeping  and 
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reporting  requirements  set  out  at 
§679.5(o). 

(g)  Annual  report.  Any  fishery 
cooperative  governed  by  this  section 
must  submit  annual  preliminary  and 
final  written  reports  on  fishing  activity 
to  the  North  Pacific  Fishery 
Management  Council,  605  West  4th 
Ave,  Suite  306,  Anchorage,  AK  99501, 
for  public  distribution.  The  preliminary 
and  final  reports  must  contain  the  same 
elements  and  must  be  submitted 
according  to  the  same  deadlines  as  the 
preliminary  and  final  reports  required 
under  §  679.60(d). 

§  679.62    Requirements  for  vessels  and 
processors. 

(a)  AFA  catcher/processors  and  AFA 
motbersbips — (1)  Unrestricted  AFA 
catcher/processors  and  AFA 
motbersbips. 

(i)  Catcn  weigbing.  All  groundfish 
landed  by  unrestricted  AFA  catcher/ 
processors  or  received  by  AFA 
motherships  must  be  weighed  on  a 
NMFS-certified  scale  and  made 
available  for  sampling  by  a  NKfFS 
certified  observer.  The  owner  and 
operator  of  an  unrestricted  AFA  catcher/ 
processor  or  an  AFA  mothership  must 
ensure  that  the  vessel  is  in  compliance 
with  the  scale  requirements  described  at 
§  679.28(b),  that  each  groundfish  haul  is 
weighed  separately,  and  that  no  sorting 
of  catch  takes  place  prior  to  weighing. 

(ii)  Observer  sampling  station.  The 
owner  and  operator  of  an  uiu^stricted 
AFA  catcher/processor  or  AFA 
mothership  must  provide  an  observer 
sampling  station  as  described  at 
§  679.28(d)  and  must  ensure  that  the 
vessel  operator  complies  with  the 
observer  sampling  station  requirements 
described  at  §  679.28(d)  at  all  times  that 
the  vessel  harvests  groundfish  or 
receives  deliveries  of  groundfish 
harvested  in  the  BSAI  or  GOA. 

(2)  Restricted  AFA  catcber/processors. 
The  owner  or  operator  of  a  restricted 
AFA  catcher/processor  must  comply 
with  the  catch  weighing  and  observer 
sampling  station  requirements  set  out  in 
paragraph  (a)(1)  of  this  section  at  all 
times  the  vessel  is  engaged  in  directed 
fishing  for  pollock  in  the  BSAI. 

(b)  AFA  insbore  processors — (1)  Catcb 
Weigbing.  All  groimdfish  landed  by 
AFA  catcher  vessels  engaged  in  directed 
fishing  for  pollock  in  the  BSAI  must  be 
sorted  and  weighed  on  a  scale  approved 
by  the  State  of  Alaska  under  §  679.28(c) 
and  be  made  available  for  sampling  by 

a  NMFS  certified  observer.  The  observer 
must  be  allowed  to  test  any  scale  used 
to  weigh  groundfish  in  order  to 
determine  its  accuracy. 

(2)  The  plant  manager  or  plant  liaison 
must  notify  the  observer  of  the 


offloading  schedule  for  each  delivery  of 
BSAI  pollock  by  an  AFA  catcher  vessel 
at  least  1  hour  prior  to  offloading.  An 
observer  must  monitor  each  delivery  of 
BSAI  pollock  from  an  AFA  catcher 
vessel  and  be  on  site  the  entire  time  the 
delivery  is  being  weighed  or  sorted. 

§679.63    Harvest  limrtations  in  other 
fisheries. 

(a)  AFA  catcber/ processor  sideboards. 
The  Regional  Administrator  will 
establish  restrictions  on  the  ability  of 
uru^stricted  AFA  catcher/processors  to 
engage  in  directed  fishing  for  BSAI 
groundfish  species  other  than  pollock. 
Such  limits  will  be  established  and 
managed  as  follows: 

(1)  Calculation  of  groundfish  barvest 
limits.  For  each  groundfish  species  or 
species  group  in  which  a  TAG  is 
specified  for  an  area  or  subarea  of  the 
BSAI,  the  Regional  Administrator  will 
establish  annual  AFA  catcher/processor 
harvest  limits  as  follows: 

(i)  Pacific  cod.  The  Pacific  cod  harvest 
limit  will  be  equal  to  the  1997  aggregate 
catch  of  Pacific  cod  by  catcher/ 
processors  listed  in  paragraphs  208(e)(1) 
through  (20)  and  209  of  the  AFA  in  non- 
pollock  target  fisheries  divided  by  the 
Pacific  cod  TAG  available  to  catcher/ 
processors  in  1997  multiplied  by  the 
Pacific  cod  TAG  available  for  harvest  by 
catcher/processors  in  the  year  in  which 
the  harvest  limit  will  be  in  effect. 

(ii)  Aleutian  Islands  Pacific  ocean 
perch.  The  Aleutian  Islands  Pacific 
ocean  perch  harvest  limit  will  be  equal 
to  the  aggregate  1996  through  1997 
catch  of  Aleutian  Islands  Pacific  ocean 
perch  by  catcher/processors  listed  in 
paragraphs  208(e)(1)  through  (20)  and 
209  of  the  AFA  in  non-pollock  target 
fisheries  divided  by  the  sum  of  the 
Aleutian  Islands  Pacific  ocean  perch 
TAGs  available  to  catcher/processors  in 
1996  and  1997  multiplied  by  the 
Aleutian  Islands  Pacific  ocean  perch 
TAG  available  for  harvest  by  catcher/ 
processors  in  the  year  in  which  the 
harvest  limit  will  be  in  effect. 

(iii)  Atka  mackerel.  The  Atka 
mackerel  harvest  limit  for  each  area  and 
season  will  be  equal  to: 

(A)  Bering  Sea  subarea  and  Eastern 
Aleutian  Islands,  zero; 

(B)  Gentral  Aleutian  Islands,  11.5 
percent  of  the  annual  TAG  specified  for 
Atka  mackerel:  and 

(C)  Western  Aleutian  Islands,  20 
percent  of  the  annual  TAG  specified  for 
Atka  mackerel. 

(iv)  Remaining  groundfish  species. 
Except  as  provided  for  in  paragraphs 
(a)(2)(l)(i)  through  (a)(2)(l)(iii)  of  this 
section,  the  harvest  limit  for  each  BSAI 
groundfish  species  or  species  group  will 
be  equal  to  the  aggregate  1995  through 


1997  catch  of  that  species  by  catcher/ 
processors  listed  in  listed  in  paragraphs 
208(e)(1)  through  (20)  and  209  of  the 
AFA  in  non-pollock  target  fisheries 
divided  by, the  sum  of  the  TAGs  of  that 
species  or  species  group  available  to 
catcher/processors  in  1995  through  1997 
multiplied  by  the  TAG  of  that  species 
available  for  harvest  by  catcher/ 
processors  in  the  year  in  which  the 
harvest  limit  will  be  in  effect. 

(2)  Calculation  of  halibut  and  crab 
PSC  bycatcb  limits.  For  each  halibut  or 
crab  PSG  limit  specified  for  catcher/ 
processors  in  the  BSAI,  the  Regional 
Administrator  will  establish  an  annual 
unrestricted  AFA  catcher/processor  PSG 
limit  equal  to  the  estimated  aggregate 
1995  through  1997  PSG  bycatch  of  that 
species  by  catcher/processors  listed  in 
paragraphs  208(e)(1)  through  (20)  and 
209  of  the  AFA  while  engaged  in 
directed  fishing  for  species  other  than 
pollock  divided  by  the  aggregate  PSC 
bycatch  limit  of  that  species  for  catcher/ 
processors  from  1995  through  1997 
multiplied  by  the  PSG  limit  of  that 
species  available  to  catcher/processors 
in  the  year  in  which  the  harvest  limit 
will  be  in  effect. 

(3)  Management  of  AFA  catcher/ 
processor  sideboard  limits.  The 
Regional  Administrator  will  manage 
groundfish  harvest  limits  and  PSG 
bycatch  limits  for  AFA  catcher/ 
processors  in  accordance  with  the 
procedures  set  out  in  §679.20(d)(l)(iv), 
and§679.21(e)(3)(v). 

(b)  AFA  catcber  vessel  sideboards. 
The  Regional  Administrator  will 
establish  restrictions  on  the  ability  of 
AFA  catcher  vessels  to  engage  in 
directed  fishing  for  other  groundfish 
species  in  the  GOA  and  BSAI.  Such 
restrictions  will  be  established  and 
managed  as  follows: 

(1)  Calculation  of  groundfish  and  PSC 
sideboards.  For  each  groundfish  species 
or  species  group  in  which  a  TAG  is 
specified  for  an  area  or  subarea  of  the 
GOA  and  BSAI;  and  for  each  halibut 
and  crab  PSG  limit,  the  Regional 
Administrator  will  establish  aiwual 
AFA  catcher  vessel  groundfish  harvest 
limits  and  PSG  bycatch  limits  as 
follows: 

(i)  Affected  vessels.  Catcher  vessel 
harvest  limits  and  PSG  bycatch  limits 
will  apply  to  all  AFA  catcher  vessels  in 
all  GOA  and  non-pollock  BSAI 
groundfish  fisheries  except: 

(A)  BSAI  Pacific  cod—{l)  AFA 
catcher  vessels  less  than  125  ft  (38.1  m) 
LOA  that  are  determined  by  the 
Regional  Administrator  to  have 
harvested  a  combined  total  of  less  than 
5,100  mt  of  BSAI  pollock,  and  to  have 
made  30  or  more  legal  landings  of 
Pacific  cod  in  the  BSAI  directed  fishery 


for  Pacific  cod  from  1995  through  1997 
will  be  ex€  mpt  from  sideboard  closures 
forBSAIPicificcod. 

(2)  AFA  catcher  vessels  with 
mothershi] )  endorsements  will  be 
exempt  frotn  BSAI  Pacific  cod  catcher 
vessel  side  3oard  directed  fishing 
closures  ai  er  March  1  of  each  fishing 
year. 

(B)  GOA  groundfish.  AFA  catcher 
vessels  less  than  125  ft  (38.1  m)  LOA 
that  are  de  ermined  by  the  Regional 
AdministTi  tor  to  have  harvested  less 
than  5100  mt  of  BSAI  pollock  and  to 
have  made  40  or  more  landings  of  GOA 
groimdfish  from  1995  through  1997  will 
be  exempt  from  GOA  groundfish  catcher 
vessel  side  )oard  directed  fishing 
closures. 

(ii)  Calci  lation  of  BSAI  and  GOA 
groundfish  harvest  limits — (A)  BSAI 
Groundfish  other  than  BSAI  Pacific  cod. 
The  AFA  c  itcher  vessel  groundfish 
harvest  limit  for  each  BSAI  groundfish 
species  or  <  pecies  group  other  than 
BSAI  Paciqc  cod  will  be  equal  to  the 
aggregate  retained  catch  of  that 
groundfish  species  or  species  group 
from  1995  through  1997  by  AFA  catcher 
vessels  not  exempted  under 
§  679.63(b)l  l)(i)(A)(2);  divided  by  the 
simi  of  the  FACs  available  to  catcher 
vessels  for  that  species  or  species  group 
from  1995  Vuough  1997;  multiplied  by 
the  TAG  available  to  catcher  vessels  in 
the  year  or  season  in  which  the  harvest 
limit  will  be  in  effect. 

(B)  BSAI  Pacific  cod.  The  AFA 
catcher  vessel  groundfish  harvest  limit 
for  BSAI  Pacific  cod  will  be  equal  to  the 
retained  cajch  of  BSAI  Pacific  cod  in 
1997  by  AFIa  catcher  vessels  not 
exempted  xmder  §  679.63{b)(l)(i){A){l) 
divided  by  he  BSAI  Pacific  cod  TAG 
available  to  catcher  vessels  in  1997; 
multiplied  )y  the  BSAI  Pacific  cod  TAG 
available  to  catcher  vessels  in  the  year 
or  season  iq  which  the  harvest  limit  will 
be  in  effect. 

(G)  GOA  kroundfish.  The  AFA  catcher 
vessel  grou;  idfish  harvest  limit  for  each 
GOA  grouni  ifish  species  or  species 
group  will  1  le  equal  to  the  aggregate 
retained  cat  ch  of  that  groundfish  species 


or  species  group  from  1995  through 
1997  by  AFA  catcher  vessels  not 
exempted  under  §679.63(b)(l)(i)(B); 
divided  by  the  sum  of  the  TACs  of  that 
species  or  species  group  available  to 
catcher  vessels  from  1995  through  1997; 
multiplied  by  the  TAG  available  to 
catcher  vessels  in  the  year  or  season  in 
which  the  harvest  limit  will  be  in  effect. 

(iii)  Calculation  of  BSAI  and  GOA 
PSC  bycatch  limits.  The  AFA  catcher 
vessel  PSG  bycatch  limit  for  halibut  in 
the  BSAI  and  GOA,  and  each  crab 
species  in  the  BSAI  for  which  a  trawl 
bycatch  limit  has  been  established  will 
be  a  portion  of  the  PSC  limit  equal  to 
the  ratio  of  aggregate  retained 
groundfish  catch  by  AFA  catcher  vessels 
in  each  PSG  target  category  from  1995 
through  1997  relative  to  the  retained 
catch  of  all  vessels  in  that  fishery  from 
1995  through  1997. 

(iv)  Management  of  AFA  catcher 
vessel  sideboard  limits.  The  Regional 
Administrator  will  manage  groundfish 
harvest  limits  and  PSG  bycatch  limits 
for  AFA  catcher  vessels  using  directed 
fishing  closures  and  PSG  closures 
according  to  the  procedures  set  out  at 
§679.20(d)(l)(iv),  §  679.21(d)(8).  and 
§679.21(e)(3)(v). 

§  679.64    AFA  inshore  processor  and  AFA 
mothership  crab  processing  sideboard 
limits. 

(a)  Applicability.  The  crab  processing 
limits  in  this  section  apply  to  any  AFA 
inshore  or  mothership  entity  that 
receives  pollock  harvested  in  the  BSAI 
directed  pollock  fishery  by  a  fishery 
cooperative  established  under  §679.60 
or  §679.61. 

(b)  Calculation  of  crab  processing 
sideboard  limits.  Upon  receipt  of  an 
application  for  a  cooperative  processing 
endorsement  from  the  owners  of  an 
AFA  mothership  or  AFA  inshore 
processor,  the  Regional  Administrator 
will  calculate  a  crab  processing  cap 
percentage  for  the  associated  AFA 
inshore  or  mothership  entity.  The  crab 
processing  cap  percentage  for  each  BSAI 
king  or  Tanner  crab  species  will  be 
equal  to  the  percentage  of  the  total  catch 


of  each  BSAI  king  or  Tanner  crab 
species  that  the  AFA  crab  facilities 
associated  with  the  AFA  inshore  or 
mothership  entity  processed  in  the 
aggregate,  on  average,  in  1995, 1996, 
and  1997. 

(c)  Notification  of  crab  processing 
sideboard  percentage  limits.  An  AFA 
inshore  or  mothership  entity's  crab 
processing  cap  percentage  for'each  BSAI 
king  or  Taimer  crab  species  will  be 
listed  on  each  AFA  mothership  or  AFA 
inshore  processor  permit  that  contains  a 
cooperative  pollock  processing 
endorsement. 

(d)  Conversion  of  crab  processing 
sideboard  percentages  and  notification 
of  crab  processing  sideboard  poundage 
caps.  Prior  to  the  start  of  each  BSAI  king 
or  Tanner  crab  fishery,  NMFS  will 
convert  each  AFA  inshore  or 
mothership  entity's  crab  processing 
sideboard  percentage  to  a  poundage  cap 
by  multiplying  the  crab  processing 
sideboard  percentage  by  the  pre-season 
guideline  harvest  level  established  for 
that  crab  fishery  by  ADF&G.  The 
Regioncd  Administrator  will  notify  each 
AFA  inshore  or  mothership  entity  of  its 
crab  processing  sideboard  poundage  cap 
through  a  letter  to  the  ov^rner  of  the  AFA 
mothership  or  AFA  inshore  processor 
and  by  publishing  the  crab  processing 
poundage  caps  on  the  NMFS- Alaska 
Region  world  wide  web  home  page 
{http://www.fakr.noaa.gov). 

(e)  Overages.  In  the  event  that  the 
actual  harvest  of  a  BSAI  crab  species 
exceeds  the  pre-season  Guideline 
harvest  level  (GHL)  announced  for  that 
species,  an  AFA  inshore  or  mothership 
entity  may  exceed  its  crab  processing 
cap  without  penalty  up  to  an  amount 
equal  to  the  AFA  inshore  or  mothership 
entity's  crab  processing  percentage 
multiplied  by  the  final  official  harvest 
amount  of  that  crab  species  as 
determined  by  ADF&G  and  announced 
by  NMFS  on  the  NMFS-Alaska  Region 
world  wide  web  home  page  (http:// 
www.fakr.noaa.gov). 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
ailes.  ' 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  405 
[HCFA-1002-N3] 

Medicare  Program;  Meeting  of  the 
Negotiated  Rulemaking  Committee  on 
the  Ambulance  Fee  Schedule 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  the  date  and 
location  for  the  final  meeting  of  the 
Negotiated  Rulemaking  Committee  on 
the  Ambulance  Fee  Schedule.  This 
meeting  is  open  to  the  public. 

The  piuposeof  this  committee  is  to 
develop  a  proposed  rule  that  would 
establish  a  fee  schedule  for  the  payment 
of  ambulance  services  xuider  the 
Medicare  program  through  negotiated 
rulemaking,  as  mandated  by  section 
4531(b)  of  the  Balanced  Budget  Act  of 
1997  (BBA). 

DATES:  The  final  meeting  is  scheduled 
for  Monday,  February  14,  2000  from 
8:30  a.m.  until  6:00  p.m.,  e.s.t. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Health  Care  Financing 
Administration,  Grand  Auditorium, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244;  (410)  786-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
order  to  gain  access  to  the  building  if 
you  are  interested  in  attending  this  final 
meeting,  it  is  important  that  you  notify 
the  agency  contact  listed  below  by 
February  10.  2000.  If  you  fail  to  notify 
the  agency  contact  by  February  10,  2000 
of  your  intent  to  attend  the  meeting,  you 
may  be  delayed  in  entering  the  building. 
The  agency  contact  is  Margot  Blige 
((410)  786-4642  or  E-mail: 
MBlige@hcfa.gov). 

Inquiries  regarding  this  meeting 
should  be  addressed  to  Bob  Niemann 
((410)  786-4569)  or  Margot  Blige  ((410) 


786—4642)  for  general  issues  related  to 
ambulance  services,  or  to  Lynn 
Sylvester  ((202)  606-9140)  or  Elayne 
Tempel  ((207)  780-3408),  facilitators. 
SUPPLEMENTARY  INFORMATION:  Section 
4531(b)(2)  of  the  BBA  added  a  new 
section  1834(1)  to  the  Social  Security 
Act  (the  Act)  that  mandates  by  January 
1,  2000,  that  we  implement  a  national 
fee  schedule  for  pajrment  of  ambulance 
services  furnished  imder  Medicare  Part 
B.  The  fee  schedule  is  to  be  established 
through  negotiated  rulemaking.  Section 
4531(b)(2)  of  the  BBA  also  provides  that, 
in  establishing  the  fee  schedule,  we 
will— 

•  Establish  mechanisms  to  control 
increases  in  expenditures  for  ambulance 
services  under  Part  B  of  the  program; 

•  Establish  definitions  for  ambulance 
services  that  link  payments  to  the  type 
of  services  furnished; 

•  Consider  appropriate  regional  and 
operational  differences; 

•  Consider  adjustments  to  payment 
rates  to  account  for  inflation  and  other    . 
relevant  factors;  and 

•  Phase  in  the  fee  schedule  in  an 
efficient  and  fair  manner. 

The  Negotiated  Rulemeiking 
Committee  on  the  Ambulance  Fee 
Schedule  has  been  established  to 
provide  advice  and  make 
recommendations  to  us  with  respect  to 
the  text  and  content  of  a  proposed  rule 
that  would  establish  a  fee  schedule  for 
the  payment  of  ambulance  services 
under  Medicare  Part  B. 

The  Committee's  first  and  second 
meetings  were  for  organizational 
purposes  solely.  No  significant 
decisions  were  made  in  these  two 
meetings. 

The  Committee's  third  meeting  was 
held  on  May  24  and  May  25,  1999.  At 
that  meeting,  the  Committee  heard 
presentations  from  our  staff,  including  a 
data  presentation.  The  Conmiittee 
requested  another  presentation  by  our 
Office  of  the  Actuary  (OACT)  to  obtain 
clarification  about  its  calculation  of  the 
fee  schedule  payment  cap.  Additionally, 
a  Medical  Issues  workgroup  was 
formed. 

The  Committee's  fourth  meeting  was 
held  on  June  28  and  June  29, 1999.  At 
that  meeting,  a  staff  member  from  OACT 
made  a  presentation  clarifying  that 
budget  neutrality  will  be  evaluated  by 
using  all  ambulance  claims  for  the  most 
current  year  and  comparing  the  results 
of  the  proposed  models  with  those  paid 


claims.  Our  staff  presented  more 
historical  Medicare  hospital  and 
supplier  ambulance  billing  data. 
Consensus  was  reached  on  one  possible 
basic  structiire  for  the  fee  schedule.  We 
indicated  that  the  fee  schedule  must  be 
effective  as  soon  as  operationally 
possible  after  January  1,  2000. 
Subconmiittees  were  formed  to  produce 
proposals  by  July  19,  1999  for — 

(1)  a  rural/urban  adjustment;  and 

(2)  a  fee  schedule  model  based  on  the 
structure  agreed  to  at  the  June  meeting, 
combined  with  relative  values.  These 
proposals,  along  with  the  results  of  the 
medical  issues  workgroup,  were  to  serve 
as  the  basis  for  the  Committee's  next 
meeting. 

The  Committee's  fifth  meeting  was 
held  on  August  2  and  August  3,  1999. 
At  that  meeting  the  Committee  heard 
presentations  from  our  staff  on  the 
Medicare  Physician  Fee  Schedule's 
Geographic  Practice  Cost  Index  (GPCI) 
and  the  hospital  wage  index.  The 
Committee  is  considering  the  GPCI  and 
hospital  wage  index  for  possible  use  as 
a  geographic  cost  adjuster  for  the 
ambulance  fee  schedule.  The  second 
presenter,  a  member  of  the  our 
negotiated  rulemaking  team,  presented 
additional  historical  Medicare  hospital 
and  ambulance  supplier  billing  data. 
The  Committee  was  advised  in  a  letter 
signed  by  our  Deputy  Administrator. 
Michael  M.  Hash,  that  it  has  until 
February  15.  2000  to  conclude  its 
business.  The  Committee  reached 
consensus  on  the  definitions  for  Basic 
Life  Support.  Advanced  Life  Support 
(ALS)  Level-1,  ALS  Level-2,  and  the 
criteria  that  the  service  must  meet  for 
the  emergency  response  modifier 
amoimt  to  be  paid. 

During  the  October  meeting,  the 
Committee  worked  on  defining  the 
geographic  and  rural  modifiers  and 
establishing  the  relative  values  of  the 
different  levels  of  service. 

The  Committee's  seventh  meeting  was 
held  December  6  through  December  8. 
1999.  The  Committee  reached 
consensus  on  the  relative  values  to  be 
used  for  the  different  levels  of 
ambulance  service  to  be  modeled  for 
evaluation  purposes.  The  physicians' 
fee  schedule  GPCI  (practice  expense 
component)  will  be  used  as  the 
ambulance  fee  schedule  geographic 
adjuster.  An  additional  payment  will  be 
made  for  ambulance  services  if  the  point 
of  pickup  is  in  a  rural  area.  Rural  is 
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define  I  as  a  location  in  a  non- 
Metro]  (olitan  Statistical  Area  (with 
Goldsiiith  modification,  if  possible).  An 
additii  inal  payment  for  an  emergency 
resporse  will  be  paid  if  the  condition  as 
presen  ted  was  an  emergency  condition 
and  the  supplier  responded 
"immediately." 

The  Committee's  eighth  meeting  is 
scheduled  for  January  24  through 
Januaiy  26.  2000.  It  is  expected  that  this 
meetii  ig  will  focus  on  evaluating  the 
result! ;  of  the  rural  modifier  and 
prepaiing  the  Conunittee's  official 
report  The  Committee  is  expected  to 
concli  ide  its  work  by  February  14.  2000. 
The  purpose  of  this  final  meeting  is  to 
allow  Committee  members  to  officially 
concli  ide  the  business  of  the  Committee 
by  sig  ling  and  finalizing  the 
Comn  littee's  official  report.  No  other 
agend  a  has  been  established. 

In  a  ccordance  with  Federal  Advisory 
Comr  littee  Act  requirements,  this 
meeti  ig  is  open  to  the  public  with 
advai  ced  registration  preferred.  Public 
atten(  ance  at  the  meeting  may  be 
limitt  d  to  space  available.  Mail  vmtten 
stater  lents  to  the  following  address: 
Fedei  al  Mediation  and  Conciliation 
Servi^.  2100  K  Street,  NW., 
Washington,  DC  20427,  Attention:  Lynn 
Sylv«  ster. 

A  s  ummary  of  all  proceedings  will  be 
avail  ible  for  public  inspection  in  Room 
443-^  J  of  the  Department's  offices  at  200 
Indejiendence  Avenue.  SW.. 
Wasl  ington.  DC  on  Monday  through 
Frids  y  of  each  week  from  8:30  a.m.  to 
5  p.m.  (Phone:  (202)  690-7890),  and  can 
be  ac  cessed  through  the  HCFA  Internet 
site  a  t  http://www.hcfa.gov/medicare/ 
ambiiain.htm.  Additional  information 
related  to  the  Committee  will  also  be 
available  on  the  web  site. 

Au  hority:  Section  1834(1)  of  the  Social 
Secui  ity  Act  (42  U.S.C.  1395m). 

(Cata  og  of  Federal  Domestic  Assistance 
Progi  am  No.  93.774,  Medicare — 

nenlary  Medical  Insurance  Program) 
Da  ed:  lanuary  24.  2000. 
Nan<  y-Ann  Min  DeParle, 
Adm  inistrator,  Health  Care  Financing 
Adm  inistration. 

[FR  I  loc.  00-2042  Filed  1-27-00;  8.45  ami 
MLUI  O  CODE  41 20-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[I.D.  092799B] 

Fisheries  of  the  Northeastern  United 
States;  Decision  on  Petition  for 
Rulemaking  for  Seasonal  Area 
Closures,  Bycatch  Quotas,  and  Related 
Measures  to  Reduce  Scup  Bycatch 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  finding  on  petition  for 

rulemaking. 


summary:  NMFS  annoxmces  its  decision 
not  to  undertake  the  rulemaking 
requested  in  a  petition  submitted  by  the 
Natural  Resources  Defense  Council,  the 
Environmental  Defense  Fund,  the 
Center  for  Marine  Conservation,  the 
National  Audubon  Society,  and  the 
American  Oceans  Campaign 
(Petitioners).  The  Petitioners  had 
petitioned  NMFS  and  the  Mid-Atlantic 
Fishery  Management  Council  (Council) 
to  implement  emergency  or  other 
interim  measures  to  reduce  scup 
bycatch  through  seasonal  area  closures 
and  a  bycatch  quota;  monitor  the  Loligo 
squid  fishery  through  a  vessel 
monitoring  system  (VMS)  and  observers; 
and  develop  new  gear  designs.  The 
Petitioners  requested  that  these 
measures  be  put  in  place,  beginning 
November  1999,  to  reduce  the  amount 
of  scup  caught  incidentally  in  the  Loligo 
squid  fishery.  The  decision  to  deny  the 
petition  is  based  on  the  inclusion  of 
similar  provisions  in  the  proposed  2000 
specifications  for  summer  flounder, 
scup,  and  black  sea  bass,  which  are 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  R.  Millikin.  Domestic  Fisheries 
Division.  NMFS,  (301)  713-2341. 
SUPPLEMENTARY  INFORMATION:  On 
October  14.  1999  (64  FR  55688).  NMFS 
published  a  notice  requesting  public 
comments  on  an  amended  petition  for 
rulemaking  submitted  by  the 
Petitioners.  The  amended  petition 
requested  that  NMFS  implement, 
through  emergency  or  other  interim 
action,  fishing  restrictions  in  specified 
areas  in  1999,  with  additional  measures 
to  be  implemented  in  2000  and  beyond. 
The  Petitioners  requested  measures  to 
reduce  the  bycatch  and  associated 
mortality  of  juvenile  scup  caught  in  the 
small  mesh  Loligo  squid  fishery.  For 


1999,  the  Petitioners  requested  (1)  a 
closure  of  the  Loligo  fishery  in  NMFS 
Northeast  Statistical  Area  (area)  613  for 
the  Winter  11  (November-December) 
season,  (2)  the  imposition  of  a  scup 
bycatch  quota  throughout  the  Loligo 
management  unit  for  the  Winter  11 
season,  or  (3)  both  options  (1)  and  (2). 
The  Petitioners  also  requested  the 
immediate  implementation  of  the 
Council's  Summer  Flounder  Monitoring 
Committee's  recommendation  to 
establish  areas  closed  to  the  Loligo  squid 
fishery  in  areas  537  and  539  during  the 
Winter  II  season,  and  in  areas  616  and 
622  during  the  Winter  I  Qanuary-April) 

season. 

In  addition,  the  Petitioners  requested 
that  NMFS  establish  adequate 
enforcement  mechanisms  and  observer 
coverage  for  these  bycatch-reduction 
measures.  For  instance,  if  area  613  were 
closed,  the  Petitioners  suggested  that 
NMFS  require  a  VMS  in  the  Loligo  fleet. 
If  a  bycatch  quota  were  implemented, 
the  Petitioners  suggested  observer 
coverage  be  required  at  levels  sufficient 
to  ensure  observations  of  a  statistically 
significant  percentage  of  Loligo  catch. 
Finally,  the  Petitioners  requested  that, 
for  2001.  NMFS  and  the  Council  oversee 
the  development,  testing,  and 
implementation  of  appropriately 
modified  gear  as  an  effective  and 
equitable  means  of  reducing  scup 
bycatch. 

At  about  the  same  time  the  Petitioners 
were  raising  their  concerns,  the  Council 
was  developing  armual  specifications 
for  the  scup  fishery.  The  Coxmcil's 
Monitoring  Committee  recommended 
extensive  area  restrictions  similar  to  the 
areas  reconunended  by  the  Petitioners. 
While  the  Council  accepted  the 
Committee's  recommendation  for 
restrictions  beginning  in  the  year  2000, 
they  created  a  Scup  Working  Group 
comprised  of  some  members  of  the 
Council.  Atlantic  States  Marine 
Fisheries  Commission,  and  industry  to 
develop  sub-areas  within  the  larger 
restricted  areas.  The  Council  intended 
that  these  sub-areas  would  be  restricted 
to  reduce  scuj)  bycatch  while 
minimizing  the  impacts  on  other 
fisheries.  In  addition  to  specifying  an 
annual  commercial  quota,  the  sub-areas 
recommended  by  the  Scup  Working 
Group  were  submitted  by  the  Coimcil  as 
part  of  the  proposed  2000  specifications. 

With  the  development  of  these 
restricted  areas,  the  Council  considered 
ways  to  reduce  mortality  on  juvenile 
scup  due  to  bycatch  in  small-mesh 
fisheries,  including  the  Loligo  fishery.  In 
addition  to  restrictions  in  the  Loligo 
squid  fishery,  the  recommendation 
would  restrict  fishing  in  other  fisheries 
utilizing  small  mesh,"  defined  as  less 
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than  the  scup  minimum  mesh  size  (4.5- 
in  (11.4-cm)  diamond  mesh  in  the 
codend).  Those  other  fisheries  target 
herring,  Atlantic  mackerel,  black  sea 
bass,  and  whiting.  The  Council  also 
recommended  allowing  the 
continuation  of  fisheries  that  do  not 
exceed  a  10-percent  scup  bycatch. 
Further  discussion  on  the  development 
of  the  Council  alternatives  is  provided 
to  the  public  through  the  proposed  rule 
to  implement  2000  specifications  for  the 
simmier  floimder,  scup,  and  black  sea 
bass  fisheries,  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

Given  the  fact  that  similar  measures 
for  scup  are  in  the  proposed  2000 
specifications,  NMFS  is  denying  this 
petition  for  rulem«iking.  Implementing 
these  controversial  measures  through 
emergency  or  other  interim  Secretarial 
action  would  not  afford  an  opportunity 
for  public  comment  prior  to 
implementation.  NMFS  prefers  that  they 
undergo  full  public  review  and 
comment,  within  the  context  of  the 
annual  specifications  process  for  scup. 

In  the  proposed  specifications,  NMFS 
is  not  proposing  the  selected  restricted 
mesh  areas  recommended  by  the 
Council  because  NMFS  considers  them 
to  be  inadequate  in  size  and  duration  to 
reduce  bycatch  and  be  enforceable. 
However,  NMFS  is  proposing  one  of  the 
Coimcil's  non-selected  alternatives.  The 
areas  in  the  proposed  alternative  are 
more  extensive  in  both  size  and  time 
than  the  Coimcil's  recommended  areas 
and,  thus,  more  enforceable.  The  areas 
are  not  as  extensive,  however,  as  those 
recommended  by  the  Petitioners  or  the 
Monitoring  Committee.  The  large  areas 
recommended  by  the  Petitioners  and 
Monitoring  Committee  included  areas  of 
few  scup  discards  and  did  not  include 
some  areas  of  high  scup  discards. 
Additional  discussion  of  the  rationale 
for  the  proposed  restricted  mesh  areas 
can  be  found  in  the  proposed 
specifications  for  the  scup  fishery 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

In  addition,  NMFS  believes  the 
implementation  of  "adequate 
enforcement  mechanisms,"  such  as  a 
VMS  requirement  or  a  bycatch  quota 
monitored  by  at-sea  observers,  as 
requested  by  the  Petitioners,  would  be 
better  handled  through  the  fishery 
management  plan  amendment  process. 
Further,  the  Petitioners'  request  that,  for 
2001 ,  NMFS  and  the  Council  oversee 
the  development,  testing,  and 
implementation  of  appropriately 
modified  gear  as  an  effective  and 
equitable  means  of  reducing  scup 
bycatch  is  already  possible  under  the 
Experimental  Fishery  Permit  process 
and  therefore  does  not  require 


additional  rulemaking.  (See  also 
response  to  Comment  2.) 

"The  proposed  2000  specifications  for 
scup,  summer  flounder,  and  black  sea 
bass  are  being  published  concurrently  in 
the  Federal  Register  with  this  notice  of 
finding  on  the  petition  to  enable  the 
Petitioners  and  the  public  to  observe  the 
relationship  between  these  two  actions. 
In  addition,  the  public  will  now  have  an 
opportunity  to  review  the  proposed 
measures  and  submit  comments  that 
will  be  considered  in  the  establishment 
of  the  final  specifications. 

Comments  and  Responses 

Five  comment  letters,  including  four 
from  commercial  fishing  industry 
groups  and  one  from  the 
Conmionwealth  of  Massachusetts, 
Division  of  Marine  Fisheries,  were 
received  during  the  comment  period  for 
this  action,  which  ended  on  November 
15, 1999.  All  five  letters  supported  the 
petition.  Several  of  the  letters  contained 
comments  or  suggestions  for 
management  actions  that  were  not 
within  the  scope  of  the  petition.  Only 
comments  relevant  to  the  proposed 
petition  for  rulemaking  that  were 
received  by  NMFS  prior  to  the  close  of 
business  on  November  15, 1999,  were 
considered  for  this  action. 

Comment  1:  While  supporting 
adoption  of  the  regulated  areas  in 
concept,  several  of  the  commenters 
supported  alternative  areas  not 
considered  within  the  petition.  In 
addition,  the  commenters  supported 
complete,  seasonal  closures  (to  all  gear 
types)  if  the  seasonal  gear  restrictions 
were  found  to  be  not  feasible  in  terms 
of  enforcement  and  compliance. 

Response:  NMFS  notes  the  support  for 
action  to  reduce  the  discards  of  scup. 
NMFS  also  notes  that  seasonal  closures 
of  specific  areas  to  all  gear  types  would 
be  a  management  alternative  beyond  the 
scope  of  this  petition. 

Comment  2:  Foiu-  of  the  commenters 
supported  gear  modifications  to 
minimize  bycatch  as  well  as  impacts  on 
fishermen  and  industry  infrastructure. 
The  commenters  also  supported  the  use 
of  sea  samplers  (observers)  to  monitor 
experimental  small-mesh  fisheries,  the 
Loligo  squid  fishery,  and  bycatch 
quotas. 

Response:  NMFS  agrees  that  sea 
sampling  is  important,  although  it  notes 
that  funding  is  cxurently  inadequate  to 
support  all  of  the  sea  sampling  needs 
identified.  NMFS  agrees  that  gear 
modifications  to  minimize  bycatch,  as 
developed  through  experimental 
fisheries,  could  offer  another  alternative 
to  area  restrictions.  The  Council  is 
working  with  industry  members  who 
have  volunteered  to  identify 


modifications  that  could  reduce  catch  of 
scup  in  smallrmesh  fisheries  for  squid. 
In  addition,  the  Coimcil  is  considering 
a  proposal  that  would  allow  vessels 
with  experimental  exempted  fishing 
permits  to  conduct  experiments  to 
assess  the  efficacy  of  trawl  gear 
modifications  to  reduce  discards.  This 
proposal  would  rely  on  NMFS-certified 
sea  samplers  to  collect  valid  data  on 
scup  discards  in  these  fisheries. 

Comment  3:  Several  commenters 
supported  the  idea  of  bycatch  quotas  of 
scup  and  experimental  fisheries, 
provided  they  receive  rigorous  review, 
as  have  other  experimental  fisheries. 

Response:  NMFS  believes  this  is  an 
appropriate  approach.  At  its  August 
1999  meeting,  the  Coimcil  voted  to 
initiate  a  framework  action  to  consider 
quota  set-asides  for  scientific  research  in 
the  scup  and  other  fisheries.  Since 
NMFS  has  decided  not  to  implement  a 
bycatch  quota  by  way  of  interim  action 
through  this  petition,  the  Council  would 
need  to  adopt  an  appropriate  framework 
as  a  mechanism  to  provide  a  bycatch 
quota  for  NMFS  approval  and 
implementation. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  21,  2000. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc.  00-1989  Filed  1-24-00;  4:47  pm] 
BtLUNG  CODE  3510-22-f 
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National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
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112399C] 

RIN  064&-AIM48 

Fishers  of  the  Northeastern  United 
States;  Summer  Fiounder,  Scup,  ar>d 
Blacl(  Sea  Bass  Fisheries;  2000 
Specifications 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  specifications 
for  the  2000  summer  flounder,  scup, 
and  black  sea  bass  fisheries.  The 
implementing  regulations  for  the 
Fishery  Management  Plan  for  the 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Fisheries  (FMP)  require  NMFS  to 
publish  specifications  for  the  upcoming 
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fishing  year  for  each  fishery  and  to 
provide  an^pportunity  for  public 
comment.  Tpe  intent  of  these  measures 
is  to  address  overfishing  of  the  summer 
flounder,  scip,  and  black  sea  bass 
resources. 

DATE:  Publiq  comments  must  be 
received,  at  the  appropriate  address  or 
fax  number  (see  ADDRESSES),  not  later 
than  5  p.m.  eastern  standard  time  on 
February  28  2000. 
ADDRESSES:  Copies  of  supporting 
documents  ised  by  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Monitoring  Committees;  the 
Environmenjtal  Assessment,  Regulatory 
Impact  Review.  Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IREA);  and 
the  Essential  Fish  Habitat  Assessment 
are  availably  from  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  Nati  onal  Marine  Fisheries 
Service,  On(  Blackburn  Drive, 
Gloucester,  ^lA  01930-2298.  The  EA/ 
RIR/IRFA  is  accessible  via  the  Internet 
at  http:/wwv  r.nero.gov/ro/doc/nr.htm. 

Wntten  cc  mments  on  the  proposed 
specificatior  s  should  be  sent  to  Patricia 
A.  Kurkul  at  the  same  address.  Mark  on 
the  outside  <  if  the  envelope, 
"Comments-  -2000  Summer  Flounder, 
Scup,  and  B  ack  Sea  Bass 
Specifications."  Comments  may  also  be 
sent  via  facs  mile  (fax)  to  (978)  281- 
9371.  Conmi  ents  will  not  be  accepted  if 
submitted  vi  a  e-mail  or  the  Internet. 

Comment!  regarding  the  collection-of- 
information  requirements  contained  in 
this  propose  i  rule  should  be  sent  to  the 
Regional  Ad  mnistrator  and  the  Office 
of  Informatidn  and  Regulatory  Affairs, 
Office  of  Ma  nagement  and  Budget 
(0MB).  Was  lington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHEB  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst.  (97  I)  281-9221,  fax  (978)  281- 
9135,  e-mail 
regina.  1  .spa  lone@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
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and  both  the  Mid-Atlantic  and  New 
England  Fishery  Management  Councils, 
is  required  to  review  available 
information  and  to  reconmiend  catch 
limits  and  other  management  measures 
necessary  to  achieve  the  target  F  or 
exploitation  rate  for  each  fishery,  as 
specified  in  the  FMP.  The  Council's 
Demersal  Species  Committee  and  the 
Commission's  Summer  Flounder,  Scup, 
and  Black  Sea  Bass  Board  (Board)  then 
consider  the  Monitoring  Committee's 
recommendations  and  any  public 
comment  in  making  their 
recommendations.  The  Mid-Atlantic 
Fishery  Management  Coimcil  (Council) 
and  Board  made  their  annual 
recommendations  at  a  joint  meeting 
held  August  9-12,  1999. 

This  rulemaking  contains  proposed 
gear  restricted  areas  for  the  protection  of 
scup.  NMFS  received  a  petition  for 
rulemaking  requesting  implementation 
of  gear  restricted  areas  and  other 
measures  (see  64  FR  55688,  October  14, 
1999).  A  separate  "notice  of  finding" 
denying  the  petition,  including 
responses  to  comments  received 
concerning  the  petition,  is  published  in 
this  issue  of  the  Federal  Register  in  the 
Final  Rules  section. 

Summer  Flounder 

The  FMP  specifies  a  target  F  for  2000 
of  Fmax — that  is,  the  level  of  fishing  that 
produces  maximum  yield  per  recruit. 
Best  available  data  indicate  that  Fmax  is 
currently  equal  to  0.26.  The  FMP 
allocates  the  total  allowable  landing 
(TAL)  associated  with  the  target  F  60 
percent  to  the  commercial  sector  and  40 
percent  to  the  recreational  sector.  The 
commercial  allocation  is  further 
allocated  to  the  coastal  states  based  on 
percentage  shares  specified  in  the  FMP. 

A  summer  flounder  stock  assessment 
was  completed  by  the  Northeast 
Fisheries  Science  Center's  (NEFSC) 
Southern  Demersal  Working  Group  in 
the  Spring  of  1999  and  reviewed  by  the 
Council's  Scientific  and  Statistical  (S&S) 
Committee  in  July  1999.  The  reviewed 
assessment,  including  the 
recommendations  of  the  S&S 
Committee,  was  made  available  to  the 
Summer  Flounder  Monitoring 
Committee.  This  assessment  is 
summarized  in  the  EA/RIR/IRFA. 

The  Summer  Flounder  Monitoring 
Committee  reviewed  the  stock  status 
and  projections  based  on  these  data  and 
made  recommendations  to  achieve  the 
target  F.  The  Monitoring  Committee 
recommended  a  TAL  limit  of  16.815 
million  lb  (7.627  million  kg),  which 
would  be  divided  10.089  million  lb 
(4.576  million  kg)  to  the  commercial 
sector  and  6.726  million  lb  (3.051 
million  kg)  to  the  recreational  sector. 


The  Coimcil  and  Board  (hereinafter, 
referred  to  as  "the  Council")  reviewed 
this  recommendation  and  did  not  adopt 
it.  Instead,  the  Council  recommended  a 
2000  TAL  level  of  18.518  million  lb  (8.4 
million  kg).  At  this  level  11,111,298  lb 
(5,040.000  kg)  would  be  allocated  to  the 
commercial  fishery  and  7,407,532  lb 
(3,360,000  kg)  to  the  recreational 
fishery.  The  FMP  requires  state 
commercial  quota  allocations  for  the 
year  2000  to  be  adjusted  downward  if 
there  are  landings  in  excess  of  the  states' 
1999  allocations. 

Based  on  stochastic  projection  results, 
the  recommended  TAL  of  18.518 
million  lb  has  a  25-percent  probability 
of  achieving  the  target  F  of  0.26  in  2000. 
The  Council  believes  that  this  level  of 
probability  is  reasonable  as  it  believes 
that  the  stock  size  projected  for  2000 
based  on  the  current  assessment  is 
underestimated.  The  Council  notes  that 
analyses  of  previous  assessment  results 
indicate  a  retrospective  pattern  in  which 
estimates  of  stock  size  were 
imderestimated  and  the  fishing 
mortality  rate  overestimated.  The 
Council  believes  that  this  is  the  case  for 
the  1998  estimates  of  stock  size  and  F. 
A  greater  stock  size  estimate  for  1998 
would  increase  the  projected  stock  size 
in  2000  and  increase  the  probability  that 
a  TAL  of  18.518  million  lb  would 
achieve  the  target  F  in  2000. 

In  addition,  me  Coimcil  noted  that  the 
projections  were  very  dependent  on  the 
recruitment  level  estimated  for  1997  and 
1998.  Although  virtual  population 
analysis  results  indicate  that 
recruitment  for  1997  and  1998  may  be 
poor  (23  and  26  million  fish  compared 
with  an  average  of  40  million  fish), 
these  estimates  are  the  most  uncertain 
in  the  series.  It  is  possible  that  the  size 
of  the  year  class  is  underestimated.  For 
example,  previous  assessment  results 
indicated  that  the  1996  year  class  was 
poor  (23  million  fish).  The  latest 
assessment  indicates  that  the  size  of  the 
1996  year  class  was  40  million  fish. 
Such  an  underestimation  may  be  the 
case  for  the  1997  and  1998  year  classes. 
A  larger  year  class  size  would  allow  for 
a  larger  stock  size  and  a  greater 
likelihood  that  the  target  F  would  be 
achieved  in  2000. 

Currently,  the  Commission  has 
measures  in  place  to  decrease  discards 
of  sublegal  fish  in  the  commercial 
fishery  as  well  as  reduce  regulatory 
discards  that  occur  as  the  result  of 
landing  limits  in  the  states.  Specifically, 
the  Commission  established  a  system 
whereby  15  percent  of  each  state's  quota 
would  be  voluntarily  set  aside  each  year 
for  vessels  to  land  an  incidental  catch 
allowance  (usually  implemented  as  trip 
limits)  after  the  directed  fishery  has 
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closed.  The  object  of  this  incidental 
catch  set-aside  is  to  reduce  discards  by 
allowing  fishermen  to  land  a  certain 
amoimt  of  summer  flounder  they  catch 
incidentally  after  their  state's  fishery  is 
closed,  while  also  trying  to  ensure  that 
the  state's  overall  quota  is  not  exceeded. 

NMFS  proposes  to  implement  the 
Council  reconunendations  for  simuner 
flounder,  although  NMFS  does  not 
necessarily  ascribe  the  same  confidence 
to  the  elements  of  the  Council's 
rationale.  Specifically,  while  the 
Council's  rationale  may  likely  be  valid. 


NMFS  does  not  necessarily  presimie 
that  estimates  of  recruitment  are  low  or 
that  the  retrospective  pattern  has 
necessarily  repeated  to  the  extent  that 
the  Council  asserts  these  events  will 
result  in  the  attainment  of  the  F  target. 
In  addition,  NMFS  notes  that  both  the 
Summer  Floimder  Monitoring 
Committee  and  the  Council  made  their 
recommendations  without  considering 
the  Commission's  state  incidental  catch 
set-aside  in  terms  of  total  mortality 
reduction.  NMFS  does  believe  that  a 
decrease  in  the  amount  of  discards 


would  decrease  overall  mortality,  and, 
thus,  increase  the  likelihood  of 
achieving  the  target  F  in  2000. 

The  commercial  quotas  by  state  for 
2000  are  presented  in  Table  1.  Although 
NMFS  has  no  authority  to  establish  an 
incidental  catch  allocation,  for  the 
convenience  of  the  reader  Table  1 
presents  the  total  allocation  broken 
down  into  both  directed  and  incidental 
catch  fisheries.  These  quotas  are 
preliminary  and  subject  to  dowrnward 
adjustment  if  there  are  overages  in  a 
state's  1999  harvest. 


Table  1  .—2000  Summer  Flounder  State  Commercial  Quotes 


Directed 

15  Percent 

as  incidental 

Total 

Percent 
share 

catch 

State 

Lb 

Kgi 

Lb 

Lb 

Kg^      . 

Kg' 

ME 

0.04756 

4,492 

2,037 

793 

360 

5.284 

2.397 

NH 

0.00046 

43 

20 

8 

3 

51 

23 

MA 

6.82046 

644,159 

292,186 

113.675 

51.562 

757.834 

343,748 

Rl 

15.68298 

1,481,181 

671,852 

261,385 

118.562 

1.742.566 

79,041 

CT  

2.25708 

213,170 

,       96,692 

37,618 

17.063 

250.788 

113,756 

NY  

7.64699 

722,221 

327,594 

127,451 

57,811 

849.672 

385,405 

NJ 

16.72499 

1.579,594 

716,492 

278.752 

126,440 

1,858,346 

842,931 

DE  

0.01779 

1,680 

762 

297 

134 

1.977 

897 

MD 

2.03910 

192.583 

87,354 

33,985 

15.514 

226.568 

102,770 

va 

21.31676 

2,013,264 

913.201 

355.282 

161.153 

2.368.546 

1,074,354 

NC 

27.44584 

2,592,126 

1,175,768 

457.434 

207.489 

3.049.560 

1.383,257 

Total 

100.00000 

9.444,512 

4,283.959 

1,666.679 

755,993 

11.111.191 

5.039,951 

'  Subject  to  rounding  en-or. 

. « 

Scup 

The  FMP  established  a  target 
exploitation  rate  for  scup  in  2000  of  33 
percent.  The  total  allowable  catch  (TAC) 
associated  with  that  rate  is  allocated  78 
percent  to  the  commercial  sector  and  22 
percent  to  the  recreational  sector. 
Discard  estimates  are  deducted  from 
both  TACs  to  establish  TALs  for  both 
sectors.  The  commercial  TAL  is 
allocated  to  three  different  periods. 

Scup  was  most  recently  assessed  at 
the  27th  Northeast  Regional  Stock 
Assessment  Workshop  in  June  1998 
(SAW  27).  This  assessment  indicates 
that  scup  are  overexploited  and  at  a 
record  low  biomass  level.  SAW  27 
concluded  that  spawning  stock  biomass 
is  less  than  one-tenth  of  the  biomass 
threshold — the  maximvun  NEFSC 
indices  of  spawning  stock  biomass 
observed,  or  2.77  kg/tow  during  1977- 
1979.  The  assessment  is  summarized  in 
the  EA/RIR/IRFA. 

These  proposed  scup  specifications 
for  fishing  year  2000  are  based  on  an 
exploitation  rate  used  in  the  rebuilding 
schedule  that  was  approved  when  the 
species  was  added  to  the  FMP  in  1996, 
prior  to  passage  of  the  Sustainable 
Fisheries  Act  (SFA).  Subsequently,  the 
'  Council  resubmitted  that  rebuilding 


plan  for  scup  as  part  of  Amendment  12. 
Amendment  12  was  intended  to  bring 
the  FMP  into  compliance  with  the 
provisions  of  the  SFA.  On  April  28, 
1999,  NMFS  disapproved  the  rebuilding 
plan  for  scup  because  it  did  not  comply 
with  the  SFA.  Although  the  exploitation 
rate  portion  of  the  overfishing  definition 
(converted  to  a  fishing  mortality  rate), 
by  itself,  was  conceptually  sound,  albeit 
somewhat  risk-prone,  NMFS 
determined  that  the  combination  of  that 
exploitation  rate  and  the  general  decline 
of  the  stock  made  the  risk  that  the 
rebuilding  plan  would  not  achieve  stock 
rebuilding  goals  in  the  long  term 
unacceptable.  The  scup  specifications 
for  fishing  year  2000  are  based  on  the 
exploitation  rate  foimd  to  be 
conceptually  sound.  NMFS  believes  that 
the  annual  specifications  do  not 
necessarily  result  in  long-term  risks  to 
the  stock  associated  with  the 
disapproved  rebuilding  plan.  The 
specifications  are  annt^  measures  that 
will  be  reviewed,  and  modified  as 
appropriate,  by  the  Coimcil  and  NMFS 
for  fishing  year  2001.  Furthermore, 
setting  the  scup  specifications  using  the 
2000  exploitation  rate  is  a  more  cautious 
approach  to  managing  this  overfished 
resoiuce  than  a  failure  to  set  any 


specifications  until  the  Council  submits, 
and  NMFS  approves,  a  revised 
rebuilding  plan  that  meets  the  SFA 
requirements. 

The  Monitoring  Committee  reviewed 
available  data  and  projected  that  the 
1999  exploitation  target  of  47  percent 
would  be  achieved.  The  Monitoring 
Committee  recommended  that  the  TAC 
be  reduced  in  proportion  to  the 
reduction  in  exploitation  rates  fit)m 

1999  to  2000,  i.e.,  a  30-percent 
reduction,  outlined  in  the  rebuilding 
plan.  As  such,  the  Monitoring 
Committee  recommended  a  TAC  for 

2000  of  4.15  million  lb  (1.88  million  kg) 
resulting  in  a  3.243  million-lb  (1.47 
million-kg)  commercial  TAC,  and  a 
0.915  million-lb  (0.415  million-kg) 
recreational  TAC. 

The  Council  reviewed  data  indicating 
that,  based  on  the  average  biomass 
estimates  for  1998  and  1999,  the  1999 
exploitation  rate  could  be  well  below  its 
target  of  47  percent.  Specifically,  the 
Coimcil  concluded  that  the  data 
suggested  it  is  possible  that  exploitation 
in  1999  was  as  low  as  30  percent, 
provided  certain  assumptions  were  met 
regarding  biomass  estimates.  A  30- 
percent  exploitation  rate  is  equal  to  the 
rebuilding  plan's  target  for  2000.  Thus, 
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recommended,  and  NMFS 

maintain  the  TAG  for  2000 
level,  namely.  5.922  million 
Uion  kg). 

the  5.922  million  lb  (2.686 
TAG  between  the 
and  recreational  sectors 
^8  and  22  percent  division, 

results  in  a  commercial 
9.160  lb  (2,095,215  kg)  and 
TAG  of  1,302,840  lb 

Assuming  the  same 
af  discards  to  catch  in  2000 


as  1997  (45.1  percent),  the  commercial 
discards  would  be  2,085  million  lb 
(0.946  million  kg),  and  the  quota  would 
be  2.534  million  lb  (1.149  million  kg). 
Based  on  the  proportion  of  recreational 
discards  to  catch  in  1997  (4.96  percent), 
the  recreational  discards  would  be  0.065 
million  lb  (0.029  million  kg)  and  the 
harvest  limit  would  be  1.238  miUion  lb 
(0.562  million  kg).  The  proposed 
commercial  allocation  is  shown  in  Table 
2.  As  with  summer  flounder,  these 
allocations  are  preliminary  and  are 


subject  to  a  downward  adjustment  for 
any  overages  in  a  period's  harvest  in 
1999.  Preliminary  data  indicate  that  the 
Winter  I  and  Summer  period  allocations 
have  been  exceeded  in  1999,  which 
would  require  a  corresponding 
reduction  in  those  periods  in  2000. 
Since  the  data  collection  for  all  periods 
in  1999  has  not  yet  been  finalized,  this 
table  shows  the  allocations  prior  to  any 
deductions. 


Table  2.— Percent  Allocations  of  Commercial  Scup  Quota 


Period 


Percent 


45.11 
38.95 
15.94 


100.00 


TAC^ 


2,083.703 
(945.168) 
1,799,163 
(816,100) 
736,294 
(333,983) 


4,619,160 
(2,095,215) 


Discards  2 


940,543 
(426,630) 

812.108 
(368.372) 

332,349 
(150,754) 


2,085,000 
(945,740) 


Quota  allocation 


Lb 


1,143,160 
987,055 
403,945 


2,534,160 


Kg  = 


Landing  limits 


Lb 


518,529 
447,721 
183,226 


1,149,476 


"10,000 

*n/a 

4,000 


Kg 


4,536 


1,814 


'  Total  allolvable  catch,  in  pounds  (kilograms  in  parentheses). 

2  Discard  Estimates,  in  pounds  (kilograms  in  parentheses). 

3  Subject  t6  rounding  error. 

*The  Wint  jr  I  landing  limit  will  drop  to  1,000  pounds  (454  kg)  upon  attainment  of  85  percent  of  the  seasonal  allocation. 
*  Totals  su  jject  to  rounding  error. 
*n/a — Not  applicable. 
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the  advice  of  the  Monitoring  Committee 
and  SAW  27  that  scup  discards  must  be 
decreased.  To  reduce  discards  of  small 
scup,  the  Goimcil  voted  to  recommend 
seasonal  gear  restricted  areas  in  which 
commercial  vessels  would  be  prohibited 
from  fishing  with  trawl  or  midwater 
trawl  gear  with  codend  nets  of  mesh 
size  less  than  4.5  in  (11.4  cm),  unless 
they  were  participating  in  an  exempted 
fishery  (a  fisher  that  has  been  identified 
by  the  Council  to  have  less  than  a  10- 
percent  bycatch  of  scup).  The  Gouncil 
recommended  areas  that  were  identified 
by  an  ad  hoc  advisory  panel  consisting 
of  Gouncil  and  Board  members,  industry 
advisors,  and  the  public.  The  gear 
restricted  areas,  each  lasting 
approximately  2  weeks,  would  be 
located  within  parts  of  statistical  areas 
537,  539.  613,  615.  616.  621.  622,  and 
623. 

NMFS  believes  that  the  adoption  of 
gear  restricted  areas  is  a  critical  measure 
to  assure  the  attainment  of  the  target 
exploitation  rate  and  to  provide  sorely 
needed  reductions  in  discards  for  this 
fishery.  However,  NMFS  does  not 
support  the  areas  and  times  identified  in 
the  Council's  recommendation.  The 
Council's  recommended  areas  and  times 
are  extremely  small  and  short  in 
duration.  An  analysis  of  the  Vessel  Trip 
Report  (VTR)  and  sea  sample  data  used 


to  help  identify  these  areas  shows  that 
it  is  unlikely  that  the  small,  2-week 
restricted  gear  areas  identified  in  the 
Council's  recommendation  would 
coincide  with  the  seasonal  migration  of 
scup. 

Generally,  scup  are  present  inshore 
off  southern  New  England  during  the 
siunmer  spawning  months,  and  migrate 
to  more  southern  offshore  waters  in  the 
fall.  However,  scup  migration  is 
dependent  on  water  temperature  and 
can  vary  from  one  year  to  the  next.  The 
small  areas  recommended  by  the 
Council  would  present  a  considerable 
enforcement  burden  with  limited 
conservation  benefits.  It  is  likely  that 
harvesters  would  easily  shift  fishing 
operations  to  nearby  unrestricted  areas 
where  high  discard  rates  are  likely.  The 
Council's  recommended  gear  restricted 
areas  and  associated  time  periods  do  not 
necessarily  correspond  to  the  areas  and 
time  periods  with  the  highest  scup 
discards  (areas  with  discards  greater 
than  10  percent  by  weight  of  the  scup 
retained,  based  on  sea  sample  data)  for 
each  statistical  area  during  the  time 
periods  recommended.  Consequently, 
NMFS  does  not  propose  these  particular 
areas  and  times  for  gear  restrictions. 

Instead,  NMFS  proposes  an 
alternative  analyzed  by  the  Council  that 
would  establish  larger  gear  restricted 
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areas  that  would  remain  closed  to  small- 
mesh  fisheries  for  longer  periods  of  time 
(see  Alternative  6,  as  described  in  the 
EA/RIR/IRFA).  This  proposed  rule 
would  restrict  fishing  in  two  areas,  a 
Southern  Gear  Restricted  Area  and  a 
Northern  Gear  Restricted  Area.  In  the 
Southern  Gear  Restricted  Area, 
comprised  of  parts  of  statistical  areas 
533,  537,  615,  616,  621,  622,  and  623  in 
Federal  waters  off  New  Jersey  and 
Delaware,  vessels  could  not  fish  with 
codend  mesh  smaller  than  4.5  in  {11.4 
cm)  from  January  1  through  April  30.  In 
the  Northern  Gear  Restricted  Area, 
comprised  of  peirts  of  statistical  areas 
537,  539,  and  613  in  Federal  waters  off 
Massachusetts,  Rhode  Island,  and  New 
York,  vessels  could  not  fish  with 
codend  mesh  smaller  than  4.5  in  (11.4 
cm)  fi-om  November  1  through 
December  31.  Both  of  these  areas 
incorporate  the  areas  recommended  by 
the  ad  hoc  advisory  panel. 

During  the  time  periods  previously 
mentioned,  vessels  with  midwater  trawl 
or  other  trawl  nets  or  netting  that  have 
less  than  a  4.5-in  (11.4-cm)  diamond 
mesh  in  the  codend  would  be 
prohibited  from  fishing  for  or  possessing 
black  sea  bass,  Loligo  squid,  Atlantic 
mackerel,  and  silver  hake  when  in  the 
Southern  Gear  restricted  area.  Vessels 
with  midwater  trawl  or  other  trawl  nets 
or  netting  that  have  less  than  4.5  in 
(11.4  cm)  diamond  mesh  in  the  codend 
would  be  prohibited  from  fishing  for  or 
possessing  black  sea  bass,  Atlantic 
herring,  Loligo  squid,  Atlantic  mackerel, 
and  silver  halce  when  in  the  Northern 
Gear  restricted  area.  Copies  of  a  chart 
depicting  these  areas  are  available  in  the 
EA/RIR/IRFA  and  from  the  Regional 
Administrator  upon  request  (see 
ADDRESSES. 

Analyses  indicate  that  the  proposed 
gear  restricted  areas  would  achieve  a 
substantial  reduction  of  scup  discards  in 
the  small-mesh  fisheries  (58  percent),  as 
compared  with  the  Council's  preferred 
alternative  (34  percent).  Such  a 
significant  reduction  is  needed  because, 
while  data  are  imprecise,  SAW  27  notes 
that  the  majority  of  the  scup  fishing 
mortality  is  "clearly  attributable  to 
discards"  and  that  discards  of  age  0  to 
3  fish  in  both  the  directed  and  non- 
directed  fisheries  "are  a  significant 
component  of  the  current  estimates  of 
catch  at  age."  SAW  27  estimates  that 
discards  may  be  several  times  higher 
than  the  Council's  estimates.  For 
instance,  the  1997  TAG  estimated 
discards  at  1.1  million  lb  (0.5  million 
kg),  whereas  SAW  27  estimated  discards 
at  4.0  million  lb  (1.8  million  kg), 
approximately  3.6  times  the  Council's 
estimate.  Thus,  in  order  not  to  exceed 
the  Council's  2000  estimate  of  discards 


of  2  million  lb  (0.4  million  kg),  discards 
must  be  significantly  reduced. 
Therefore,  the  proposed  reduction  is 
consistent  with  the  SAW  27  advice 
indicating  that  F  should  be  reduced 
"substantially  and  immediately"  and 
"that  reducing  discards  (especially  in 
small  mesh  fisheries)  would  have  the 
most  impact  in  that  regard."  Further, 
because  the  areas  NMFS  proposes  are 
larger  and  restricted  for  a  longer  period 
of  time,  this  option  is  likely  to  be  much 
more  enforceable  and  effective  when 
compared  with  the  Council's 
recommendation. 

The  small  size  and  short  duration  of 
the  gear  restricted  areas  in  the  Council's 
recommendation  overestimate  the 
conservation  benefits  of  the  measure, 
because  fishermen  could  easily  continue 
to  fish  in  adjacent  areas  with  high 
concentrations  of  scup  and,  therefore, 
potentially  discard  large  amounts  of 
sublegal  scup.  The  larger  areas  of  the 
proposed  alternative  incorporate 
identified  "hot  spots"  to  a  greater  extent 
than  the  Council's  preferred  alternative, 
and  would  allow  fishing  with  small- 
mesh  nets  only  in  areas  with  potentially 
lower  scup  discards. 

The  data  that  identify  with  a  high 
level  of  certainty  the  primary  areas  with 
high  levels  of  discards  are  limited.  The 
ad  hoc  advisory  panel  raised  concerns 
about  these  data  limitations  and 
questioned  the  extent  of  the  discard 
problem.  In  light  of  the  SAW  27  advice, 
however,  the  precautionary  approach  to 
developing  measures  to  reduce  discards 
consistent  with  the  requirements  of  the 
Magnuson-Stevens  Act  requires  that 
action  be  taken  on  this  severely 
overfished  stock. 

To  the  extent  practicable,  the 
proposed  restrictions  seek  to  balance 
needed  reductions  in  scup  discards 
while  maintaining  viable  fishing 
opportimities  for  other  species.  The 
proposed  areas  allow  vessels  to  fish  in 
areas  in  which  scup  discards  are  not 
expected  to  be  a  problem.  The  Council's 
recommended  measure  would  allow 
vessels  to  fish  in  areas  in  which  scup 
discards  are  expected  to  be  a  problem. 
Sea  sample  data  indicate  incidents  of 
high  discards  within  sub-areas  of  the 
Northeast  statistical  areas  that  are 
adjacent  to  the  Council's  recommended 
gear  restricted  areas. 

Lastly,  vessels  with  exempted 
experimental  fishing  permits  would  be 
allowed  to  conduct  exempted  fishing 
activities  with  small-mesh  ^ear  in  the 
gear  restricted  areas.  The  Council  is 
working  with  industry  members  to 
identify  gear  modifications  that  -.v  •  uld 
reduce  catch  of  scup  in  small-mesh 
fisheries  for  squid.  Once  this 
experimental  work  is  completed  and  an 


effective  gear  design  is  identified,  the 
Council  could  authorize  its  use  in  the 
gear  restricted  areas. 

Black  Sea  Bass 

The  FMP  specifies  a  target 
exploitation  rate  of  48  percent  for  2000, 
equivalent  to  F=0.73.  This  target  is  to  be 
attained  through  specification  of  a  TAL 
level  that  is  allocated  to  the  commercial 
(49  percent)  and  recreational  (51 
percent)  fisheries.  The  commercial 
quota  is  specified  on  coastwide  basis  by 
quarter. 

The  most  recent  assessment  on  black 
sea  bass,  SAW  27,  indicates  that  black 
sea  bass  are  over-exploited  and  at  a  low 
biomass  level.  Although  data  limitations 
make  this  estimate  uncertain,  fishing 
mortality  in  1998  may  have  been  equal 
to,  or  even  less  than,  the  target  (48- 
percent  exploitation).  The  NEFSC  spring 
survey  results  for  1998  and  1999 
indicate  that  there  may  have  been  a 
significant  increase  in  black  sea  bass 
biomass  in  1999  (although  the  1999 
index  is  high  mainly  because  of  a  single 
tow).  This  assessment  is  summarized  in 
the  EA/RIR/IRFA. 

The  Black  Seas  Bass  Monitoring 
Committee  reviewed  this  information 
and  recommended  that  the  2000  TAL 
remain  the  seune  as  1999,  that  is,  6.17 
million  lb  (2.80  million  kg).  That  TAL 
would  result  in  allocations  of  3.02 
million  lb  (1.37  million  kg)  to  the 
commercial  quota  and  of  3.15  million  lb 
(1 .43  million  kg)  to  the  recreational 
harvest  limit.  Because  of  the  uncertainty 
of  the  data,  the  Monitoring  Committee 
recommended  that  the  threshold  level 
triggering  the  minimum  mesh 
requirement  should  be  reduced  from 
1,000  lb  (454  kg)  to  100  lb  (45.4  kg). 
Further,  as  a  means  to  allow  the  fishery 
to  stay  open  longer  during  each  quarter, 
the  Monitoring  Committee  also 
recommended  that  the  trip  limits  for 
each  quarter  be  reduced. 

Upon  review  of  the  recommendations, 
the  Council  agreed  to  maintain  the  black 
sea  bass  TAL  at  the  1999  level  and  to 
reduce  the  quarterly  trip  limits,  as 
recommended  by  the  Black  Sea  Bass 
Monitoring  Committee.  The  Council 
recommended  that  trip  limits  be 
reduced  in  an  attempt  to  prevent 
overages  in  each  of  the  quarters  from 
recurring.  Preliminary  data  indicate 
that,  in  1999.  thp  quotas  for  Quarters  II 
and  in  were  exceeded,  which  requires  a 
corresponding  reduction  in  those 
quarters  in  2000.  Status  quo  was 
retained  on  other  related  management 
measurp'5.  "ch  as  minimum  fish  size 
and  poasts*inn  limiN.  NMFS  proposes 
to  impleiri'Tit  the  Council 
recommendations.  Th^  proposed 
commercial  quota  and  corresponding 
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ars 


trip  limits 
the  data  co 
1999  has  not 


shown  in  Table  3.  Since 
Unction  for  all  quarters  in 
yet  been  finalized,  this 


Table  ;>.— 2000  Black  Sea  Bass  Quarterly  Coastwide  Commercial  Quotas  and  Quarterly  Trip  Limits 


1  (Jan-Mar) 

2  (Apr-Jun)  . 
3(Jul-Sep) 
4  (Oct-Dec) 


Total' 
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table  shows  the  allocations  prior  to  any 
deductions. 


Quarter 


Percent 


38.64 
29.26 
12.33 
19.77 


100.00 


Lb 


1,168.760 
885,040 
372,951 
597,991 


Kg' 


3,024,742 


530,141 
401,447 
169,168 
271.244 


1,372,000 


Trip  limits 


Lb 


9,000 
3,000 
2,000 
3,000 


Kg' 


4.082 

1,361 

907 

1,361 


Subject  to  r  funding  error 


Classificatio  i 

This  actiof  is  authorized  by  50  CFR 
part  648. 

These  pro  »osed  specifications  have 
been  determ  ned  to  be  not  significant  for 
purposes  of  CO.  12866. 

Notwithsti  inding  any  other  provision 
of  the  law,  na  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  |  lenalty  for  failure  to  comply 
with,  a  colle::tion  of  information  subject 
to  the  requir  sments  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  ol  information  displays  a 
currently  va  id  0MB  control  number. 

This  rule  contains  a  coUection-of- 
information  requirement  subject  to  the 
PRA.  The  r»iuest  for  an  experimental 
fishing  exen  ption  has  been  approved  by 
0MB  under  Control  Number  0648-0309. 
Public  repoi  ting  burden  for  this 
collection  ol  information  is  estimated  to 
average  1  he  ur  per  response,  including 
the  time  for  reviewing  instructions, 
searching  e>  isting  data  sources, 
gathering  and  maintaining  this  data 
needed,  and  completing  and  reviewing 
the  coUectic  n  of  information.  Public 
comment  is  sought  regarding:  Whether 
this  propose  d  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functi  ons  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  the  acciu-acy  of  the 
burden  estii  aate;  ways  to  enhance  the 
quality,  util  ty,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  tl:  e  burden  of  the  collection  of 
information  including  through  the  use 
of  automate  1  collection  of  information, 
including  ti  rough  the  use  of  automated 
collection  t(  chniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  iny  other  aspects  of  the 
collection  o  "  information  to  NMFS  and 
to  OMB  (se<  ADDRESSES). 

The  Courcil  prepared  an  IRFA  in 
section  3.0  of  the  RIR  that  describes  the 
economic  ii  upacts  this  proposed  rule,  if 
adopted,  wi  luld  have  on  small  entities. 


A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  at  the 
beginning  of  this  section  of  the 
preamble  and  in  the  SUMMARY  section 
of  the  preamble.  A  description  of  the 
recordkeeping  and  reporting 
requirements  of  this  proposed  rule  is 
provided  in  the  PRA  discussion  of  this 
section.  A  summary  of  the  analysis 
follows: 

The  categories  of  small  entities  likely 
to  be  affected  by  this  action  are 
commercial  vessel  owners  with  vessels 
permitted  to  harvest  summer  flounder, 
scup,  or  black  sea  bass.  The  IRFA 
estimates  that  the  proposed  2000  quotas 
are  expected  to  affect  1,899  vessels  with 
a  summer  floimder,  scup,  and/or  black 
sea  bass  permit.  Of  these,  1,056  vessels 
are  actively  participating  {i.e.,  landed 
catch  in  1998)  in  the  fisheries.  In 
addition,  the  IRFA  estimates  that  172  of 
these  vessels  would  be  affected  by  the 
proposed  gear  restricted  areas. 

The  IRFA  examines  four  scenarios: 
Scenario  I  analyzes  the  cumulative 
impacts  of  the  harvest  limits  proposed 
by  the  Council  and  Board  for  summer 
flounder,  scup,  and  black  sea  bass  on 
vessels  that  are  permitted  to  catch  any 
of  these  three  species.  Scenario  II  differs 
from  Scenario  I  in  that  its  analysis  of 
cumulative  impacts  includes  the 
summer  flounder  harvest  limits 
proposed  by  the  Monitoring  Committee. 
Scenario  III  analyzes  the  cumulative 
impacts  of  the  least  restrictive  possible 
harvest  limits — those  that  would  result 
in  the  smallest  reductions  (or  greatest 
increases)  in  landings  (relative  to  1998) 
for  all  species.  These  harvest  limits 
resulted  in  the  highest  possible  landings 
for  2000,  regardless  of  their  probability 
of  achieving  the  biological  targets. 
Scenario  FV  analyzes  the  cumulative 
impacts  of  the  most  restrictive  possible 
harvest  limits — those  that  would  result 
in  the  greatest  reductions  in  landings 
(relative  to  1998)  for  all  species. 


An  analysis  of  the  proposed  harvest 
hmits  indicates  that  these  limits  will 
result  in  revenue  loss  of  5  percent  or 
greater  to  115  of  the  1,056  commercial 
vessels  subject  to  this  rule.  Those 
experiencing  such  reductions  varied 
from  2  vessels  landing  only  scup  to  35 
vessels  landing  only  black  sea  bass.  No 
change  in  revenue  would  be 
experienced  by  264  vessels,  while  677 
vessels  would  experience  losses  of  less 
than  5  percent.  Of  the  115  vessels  with 
revenue  losses  of  5  percent  or  greater,  46 
vessels  would  experience  a  5  to  9 
percent  revenue  loss,  67  vessels  would 
experience  10  to  29  percent  revenue 
loss,  and  2  vessels  would  experience  a 
30  to  39  percent  revenue  loss. 

An  analysis  of  the  Monitoring 
Committees'  recommendations 
(Scenario  II)  indicates  that  these  limits 
would  result  in  a  revenue  loss  of  5 
percent  or  greater  to  231  of  the 
commercial  vessels  subject  to  this  rule. 
Vessels  with  reductions  in  revenue  of  5 
percent  or  greater  varied  from  2  vessels 
landing  only  scup  to  93  vessels  landing 
all  three  species.  No  change  in  revenue 
would  be  experienced  by  54  vessels, 
while  771  vessels  would  have  revenue 
losses  less  than  5  percent.  An  analysis 
of  the  least  restrictive  harvest  limits 
(Scenario  III)  indicates  that  none  of  the 
vessels  would  suffer  revenue  losses  of  5 
percent  or  greater,  and  all  would  receive 
increases  in  revenue.  An  analysis  of  the 
most  restrictive  harvest  limits  (Scenario 
IV)  indites  that  these  limits  would  result 
in  revenue  loss  of  5  percent  or  greater 
for  510  commercial  vessels,  with  546 
vessels  having  revenue  loss  less  than  5 
percent.  Vessels  with  reductions  in 
revenue  of  5  percent  or  greater  would  be 
felt  by  anywhere  from  3  vessels  landing 
only  scup  to  278  vessels  landing  all 
three  species. 

The  IRFA  also  examined  six  gear 
restricted  areas  to  reduce  the  discards  of 
small  scup:  The  first  alternative 
includes  the  Council's  preferred 
alternative,  as  recommended  by  the  ad 


Federal  Register / Vol.  65,  No.  19 /Friday,  January  28,  2000 / Proposed  Rules 


4553 


hoc  advisory  panel,  of  small  areas 
within  statistical  areas  537,  539,  613, 
615,  616,  621,  622.  and  623.  The  second 
alternative  includes  those  same  sub- 
areas,  but  with  the  northern  areas  closed 
from  November  1  through  December  31 
and  the  southern  areas  closed  from 
January  1  through  April  30  (the  times 
recommended  by  the  Scup  Monitoring 
Committee  with  the  areas  recommended 
by  the  ad  hoc  advisory  panel).  The  third 
alternative  includes  restrictions  in 
statistical  areas  537,  539,  and  613  from 
November  1  through  December  31,  and 
statistical  areas  616  and  622  from 
January  1  through  April  30  (the  Scup 
Monitoring  Committee's 
recommendation).  The  fourth 
alternative  includes  the  areas  described 
in  the  third  alternative  and  a  series  of 
approximately  2 -week  rolling 
restrictions  from  November  1  through 
April  30  (the  areas  recommended  by 
Scup  Monitoring  Committee  and  time 
periods  recommended  by  the  ad  hoc 
advisory  panel).  The  fifth  alternative 
includes  a  series  of  small  10-minute 
square  sub-areas  within  statistical  areas 
537,  539,  613,  616,  and  622  that 
correspond  to  the  10-minute  squares  of 
the  highest  scup  discards  (areas  with 
discards  greater  than  10  percent  of  the 
total  scup  discards  for  the  area)  for  each 
statistical  area  and  the  November  1 
through  December  31  and  January  1 
through  April  30  time  periods 
recommended  by  the  Scup  Monitoring 
Committee.  The  sixth  alternative 
(NMFS'  proposed  alternative)  analyzes 
areas  that  intersect  statistical  areas  537, 
539,  and  613,  from  November  1  through 
December  31,  and  statistical  areas  533, 
537,  615,  616.  621,  622,  and  623,  from 
January  1  through  April  30.  These  areas 
both  overlap  the  areas  described  in  the 
first  alternative  (the  Council's  preferred 
alternative)  and  include  the  10-minute 
squares  identified  by  Council  staff  as 
having  high  scup  discards  (the  fifth 
alternative),  using  January  1989  through 
April  1999  sea  sample  data. 

All  alternatives  considered  in  the 
analysis  would  reduce  landings  and 
revenue  of  Atlantic  herring.  Atlantic 
mackerel,  black  sea  bass,  whiting,  and 
Loligo.  According  to  1998  VTR  data,  it 
is  estimated  that  approximately  1 72 
vessels  would  be  affected  by  any  of  the 
gear  restriction  alternatives.  These 
vessels  are  identified  as  those  vessels 
that  fished  with  otter  trawl  gear  with 
codend  mesh  less  than  4.5  in  (11.4  cm) 
in  gear  restricted  mesh  areas, 
specifically,  those  specified  under 
Alternatives  3  and  4  since  those  areas 
incorporate  full  statistical  areas.  Since 
VTR  data  specify  neither  the  10-minute 
square  level  nor  the  complete  longitude 


and  latitude  information,  it  is  not 
possible  to  identify  the  number  of 
vessels  that  would  be  affected  by  the 
remaining  alternatives.  However, 
Alternatives  3  and  4  represent  the  most 
restrictive  temporal-spatial  limitations 
of  all  the  alternatives  evaluated.  Thus,  it 
is  possible  that  these  alternatives 
represent  the  upper  limit  of  the  number 
of  affected  vessels  under  any  specific 
alternative. 

The  reductions  in  landings  would 
cause  decreases  in  ex-vessel  revenues  as 
follows:  $1.96  million  for  Alternative  1, 
$4.5  million  for  Alternative  2,  $12.1 
million  for  Alternative  3.  $9.8  million 
for  Alternative  4,  $2.2  million  for 
Alternative  5,  and  $13.0  million  for 
Alternative  6.  However,  the  loss  of 
revenues  form  the  various  alternatives 
are  likely  to  be  overestimated  because 
closing  an  area  for  a  specific  time  would 
not  necessarily  prevent  trawling  effort, 
rather  it  would  often  redirect  it  to  other 
open  areas.  The  larger  areas  of  NMFS' 
proposed  alternative  incorporate 
identified  "hot  spots"  to  a  greater  extent 
than  the  Council's  preferred  alternative, 
and  would,  thus,  move  participating 
vessels  into  areas  with  potentially  lower 
scup  discards.  Any  economic  impacts  of 
a  reduction  in  landings  inside  the  gear 
restricted  areas  would  be  moderated  by 
an  increase  in  landings  outside  the  gear 
restricted  area.  Meanwhile,  discards 
outside  the  gear  restricted  area  for  the 
proposed  alternative  are  expected  to  be 
less  than  the  amount  that  would  have 
occm-red  inside  the  gear  restricted  area. 
However,  other  impacts  to  profitability 
are  possible;  for  instance,  costs,  due  to 
vessel  operation  could  increase  due  to 
displacing  effort. 

Item  of  Particular  Concern 

Based  on  guidance  from  the  Council, 
NMFS  proposes  to  prohibit  the  use  of 
any  trawl  gear  with  a  codend  mech  of 
less  than  4.5  in  (11.4  cm)  in  the  gear 
restricted  areas  during  the  specified 
times.  Such  a  prohibition  would  include 
restrictions  on  otter  trawls,  Scottish 
seines,  midwater  trawls,  and  any  other 
trawl  gear  as  defined  in  §  648.2  of  the 
regulations.  This  prohibition  would  be 
consistent  with  similar  measures  found 
in  the  Northeast  multispecies 
regulations  addressing  regulated  mesh 
areas  and  restrictions  on  gear  and 
methods  of  fishing  at  §  648.80  and  with 
recommendations  regarding 
enforceability.  However,  this 
clarification  to  the  restriction  came  after 
the  Council  had  completed  the  initial 
regulatory  flexibility  analysis  (IRFA), 
which  specifically  notes  the  impacts 
relative  to  "otter  trawl"  vessels  only. 

NMFS  is  confident  that  the  universe 
of  impacted  entities  analyzed  in  the 


IRFA  is  still  appropriate,  because 
vessels  using  midwater  and  other  trawls 
generally  also  use  otter  trawls,  and 
would  thus  have  been  captured  in  the 
identification  of  vessels  in  the  IRFA. 
Otter  trawls  were  used  on 
approximately  99  percent  of  all 
identified  trips  in  the  database.  NMFS  is 
interested,  however,  in  making  sure  that 
the  analysis  adequately  describes  the 
economic  impacts  of  the  gear  restricted 
areas  on  vessels  conducting  individual 
trips  using  trawl  gear  other  than  otter 
trawls.  The  economic  impacts  on  these 
vessels  may  be  slightly  underestimated 
by  the  IRFA.  However,  preliminary 
analysis  indicates  that  vessels 
conducting  trips  during  the  gear 
restriction  time  frames  using  different 
types  of  trawl  gears  is  very  small:  only 
five  vessels  have  been  identified  as 
fishing  both  with  an  otter  trawl  and 
another  type  of  trawl  during  the 
proposed  restricted  periods. 

NMFS  is  seeking  public  comment  on 
potential  impacts  of  the  proposed 
restrictions  on  trawl  vessels,  other  than 
those  using  otter  trawls  exclusively,  that 
would  be  impacted  by  these  regulations. 
NMFS  will  consider  these  comments,  as 
well  as  the  results  of  further  analyses  of 
the  existing  database,  in  making  the 
final  decision  whether  or  not  to  adopt 
the  proposed  gear  restricted  areas. 

Regarding  sec.  603(b)(3)  of  the 
Regulatory  Flexibility  Act,  this 
proposed  rule  does  not  duplicate, 
overlap,  or  conflict  with  other  Federal 
rules.  A  copy  of  the  complete  IRFA  can 
be  obtained  from  the  Northeast  Regional 
Office  of  NMFS  (see  ADDRESSES)  or  via 
the  Internet  at  http:// 
www.nero.mnfs.gov/ro/doc/nr.htm. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  21,  2000, 
Andrew  A.  Rosenberg, 

Deputy  Asst.  Administrator  for  Fisheries 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.14,  paragraphs  (a)(121)  and 
(a)(122)  are  added  to  read  as  follows: 

§648.14    Prohibitions. 

(a)  *  *  • 

(121)  Fish  for,  possess  or  land  Loligo 
squid,  silver  hake,  black  sea  bass  or 
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Atlantic  mi  ickerel  in  or  from  the  area, 
and  diuing  the  time  period,  described  in 
§  648.122U )  while  in  possession  of 
midwater  t  rawl  or  other  trawl  nets  or 
netting  tha :  do  not  meet  the  minimum 
mesh  restri  ctions  or  that  are  modified, 
obstructed  or  constricted,  if  subject  to 
the  minimi  im  mesh  requirements 
specified  in  §648.122  and  §  648.123(a), 
unless  the  lets  or  netting  are  stowed  in 
accordance  with  §648. 23(b). 

(122)  Pis  ti  for,  possess  or  land  Loligo 
squid,  silvi  ir  hake,  black  sea  bass, 
Atlantic  h<  rring  or  Atlantic  mackerel  in 
or  from  th(  area,  and  during  the  time 
period,  described  in  §648. 122(b),  while 
in  possess!  on  of  midwater  trawl  or  other 
trawl  nets  3r  netting  that  do  not  meet 
the  minim  im  mesh  restrictions  or  that 
are  modified,  obstructed  or  constricted, 
if  subject  ti )  the  minimum  mesh 
requirements  specified  in  §648.122  and 
§  648.123(i  i),  unless  the  nets  or  netting 
are  stowed  in  accordance  with 
§648.23(b 

3.  Sectio  Q  648.122  is  revised  to  read 
as  follows: 


§648.122 

(a)  Southern 
From  Janu  uy 
trawl  vess(  i 
Restricted  /^ 
non-exem  it 
paragraph  ( 
fish  with  r- 
mesh  size 
mesh,  app 
for  at  least 
forward  of 
codends 


rets 


minimum 
minimum 
measured 
codend  to 
turtle  excUider 
otherwise 
Southern 
bounded 
the  following 
(copies  of 
available 
Administrator 


Poirl 


SQA1 
SQA2 
SGA3 
SGA4 
SGA5 
SGA6 


Season  and  area  restrictions. 

Gear  Restricted  Area.  (1) 
1  through  April  30,  all 
Is  in  the  Southern  Gear 
Area  that  fish  for  or  possess 

species  as  specified  in 
a)(2)  of  this  section,  must 
that  have  a  minimum 
jf  4.5  in  (11.43  cm)  diamond 
ied  throughout  the  codend 
75  continuous  meshes 
the  terminus  of  the  net,  or  for 
th  fewer  than  75  meshes,  the 
mesh-size  codend  must  be  a 
of  one-third  of  the  net, 
Tom  the  terminus  of  the 
the  head  rope,  excluding  any 
device  extension,  unless 
specified  in  this  section.  The 
iear  Restricted  Area  is  an  area 
straight  lines  connecting 

points  in  the  order  stated 
map  depicting  the  area  are 
rom  the  Regional 
upon  request): 


vessels  in  the  Southern  Gear  Restricted 
Area  that  are  fishing  for  or  in  possession 
of  the  following  non-exempt  species: 
Black  sea  bass,  Loligo  squid,  Atlantic 
mackerel,  and  silver  hake  (whiting). 
Vessels  fishing  for  or  in  possession  of  all 
other  species  of  fish  and  shellfish  are 
exempt  from  these  restrictions. 

(b)  Northern  Gear  Restricted  Area.  (1) 
From  November  1  through  December  31, 
all  trawl  vessels  in  the  Northern  Gear 
Restricted  Area  that  fish  for  or  possess 
non-exempt  species  as  specified  in 
paragraph  (b)(2)  of  this  section  must  fish 
with  nets  that  have  a  minimum  mesh 
size  of  4.5  in  (11.43  cm)  diamond  mesh, 
applied  throughout  the  codend  for  at 
least  75  continuous  meshes  forward  of 
the  terminus  of  the  net,  or  for  codends 
with  fewer  than  75  meshes,  the 
minimum-mesh-size  codend  must  be  a 
minimum  of  one-third  of  the  net, 
measured  from  the  terminus  of  the 
codend  to  the  head  rope,  excluding  any 
turtle  excluder  device  extension,  unless 
otherwise  specified  in  this  section.  The 
Northern  Gear  Restricted  Area  is  an  area 
bounded  by  straight  lines  connecting 
the  following  points  in  the  order  stated 
(copies  of  a  map  depicting  the  area  are 
available  from  the  Regional 
Administrator  upon  request): 


ty 


SouTHE  w  Gear  Restricted  Area 


N.  lat. 


W.  long. 


38°00' 
38°00' 
40'^00' 
40°00' 
38°00' 
38°00' 


74=20' 
74°00' 
72°30' 
71°20' 
73°30' 
74°20' 


(2)  Nonlexempt  species.  Unless 
otherwise  specified  in  paragraph  (c)  of 
this  sectic  n,  the  restrictions  specified  in 
paragraph  (a)(1)  of  this  section  apply  to 


Northern  Gear  Restricted  Area 

Point 

N.  Lat. 

W.  Long. 

NGA1 

40°00' 

72°50' 

NGA2  

4ri0' 

72°40.8'  1 

NGA3  

(') 

NGA4  

41°10' 

71 '■28.6' 3 

NGA5  

4ri5' 

71°00' 

NGA6  

4ri5' 

70°00' 

NGA7  

4roo' 

70°0C' 

NGA8  

4roo' 

70°40' 

NGA9  

40°00' 

71=30' 

NGA10  

40''00' 

72°50' 

'  The  Intersection  of  the  latitude  point  at  the 
3  nautical  mile  line  west  of  Block  Island,  Rl. 

2  Thence  southerly,  thence  easterly  thence 
northerly  along  the  southern  diameter  of  tne  3 
nautical  mile  line  surrounding  Block  Island,  Rl. 

3  The  intersection  of  the  latitude  point  at  the 
3  nautical  mile  line  east  of  Block  Island,  Rl. 

(2)  Non-exempt  species.  Unless 
otherwise  specified  in  paragraphs  (c)  of 
this  section,  the  restrictions  specified  in 
paragraph  (b)(1)  of  this  section  apply  to 
vessels  in  the  Northern  Gear  Restricted 
Area  that  are  fishing  for,  or  in 
possession  of,  the  following  non-exempt 
species:  Atlantic  herring,  black  sea  bass, 
Loligo  squid,  Atlantic  mackerel,  and 
silver  haJce  (whiting).  Vessels  fishing  for 
or  in  possession  of  all  other  species  of 
fish  and  shellfish  are  exempt  from  these 
restrictions. 

(c)  Transiting.  Vessels  that  are  subject 
to  the  provisions  of  the  Southern  and 
Northern  Gear  Restricted  Areas,  as 


specified  in  paragraphs  (a)  and  (b)  of 
this  section,  respectively,  may  transit 
these  areas  provided  that  trawl  net 
codends  on  board  of  mesh  size  less  than 
that  specified  in  paragraphs  (a)  and  (b) 
of  this  section  are  not  available  for 
immediate  use  and  are  stowed  in 
accordance  with  the  provisions  of 
§  648.23(b). 

(d)  Exempted  Experimental  Fishing. 
The  Regional  Administrator  may  issue 
an  exempted  experimental  fishing 
permit  (EFP)  imder  the  provisions  of 
§  600.745(b),  consistent  with  paragraph 
(d)(2)  of  this  section,  to  allow  any  vessel 
participating  in  a  scup  discard 
mitigation  research  project  to  engage  in 
any  of  the  following  activities:  Fish  in 
the  applicable  gear  restricted  area,  use 
fishing  gear  that  does  not  conform  to  the 
regulations,  possess  non-exempt  species 
specified  in  paragraphs  (a)(2)  and  9b)(2) 
of  this  section,  or  engage  in  any  other 
activity  necessary  to  project  operations 
for  which  an  exemption  from  regulatory 
provision  is  required.  Vessels  issued  an 
EFP  must  comply  with  all  conditions 
and  restrictions  specified  in  the  EFP. 

(1)  A  vessel  participating  in  an 
exempted  experimental  fishery  in  the 
Southern  or  Northern  Gear  Restricted 
Area  specified  in  paragraphs  (a)  or  (b)  of 
this  section,  respectively,  must  carry  an 
EFP  authorizing  the  activity  and  any 
required  Federal  fishery  permit  on 
board. 

(2)  The  Regional  Administrator  may 
not  issue  an  EFP  unless  the  Regional 
Administrator  determines  that  issuance 
is  consistent  with  the  objectives  of  the 
FMP,  the  provisions  of  the  Magnuson- 
Stevens  Act,  and  other  applicable  law 
and  will  not: 

(i)  Have  a  detrimental  effect  on  the 
scup  resource  and  fishery; 

(ii)  Cause  the  quotas  for  any  species 
of  fish  for  any  quota  period  to  be 
exceeded; 

(iii)  Create  significant  enforcement 
problems;  or 

(iv)  Have  a  detrimental  effect  on  the 
scup  discard  mitigation  research  project. 

4.  hi  §  648.123,  the  first  sentence  of 
paragraph  (a)(3),  paragraph  (a)(4),  and 
the  first  sentence  of  paragraph  (a)(5)  are 
revised  to  read  as  follows: 

§648.123    Gear  restrictions. 

(a)  *  *  * 

{3\Net  modification.  The  owner  or 
operator  of  a  fishing  vessel  subject  to  the 
minimum  mesh  requirements  in 
§648.122  and  paragraph  (a)(1)  of  this 
section  shall  not  use  any  device,  gear,  or 
material,  including,  but  not  limited  to, 
nets,  net  strengtheners,  ropes,  lines,  or 
chafing  gear,  on  the  top  of  the  regulated 
portion  of  a  trawl  net.   *   *' * 
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(4)  Mesh  obstruction  or  constriction. 
(i)  The  owmer  or  operator  of  a  fishing 
vessel  subject  to  the  minimum  mesh 
restrictions  in  §648.122  and  in 
subparagraph  {a){l)  of  this  section  shall 
not  use  any  mesh  construction,  mesh 
configuration,  or  other  means  on,  in,  or 
attached  to  the  top  of  the  regulated 
portion  of  the  net,  as  defined  in 
paragraph  (a)(3)  of  this  section,  if  it 
obstructs  or  constricts  the  meshes  of  the 
net  in  any  manner. 


(ii)  The  owner  or  operator  of  a  fishing 
vessel  subject  to  the  minimum  mesh 
requirements  in  §  648.122  and  in 
paragraph  (a)(1)  of  this  section  may  not 
use  a  net  capable  of  catching  scup  if  the 
bars  entering  or  existing  the  knots  twist 
around  each  other. 

(5)  Stowage  of  nets.  The  owner  or 
operator  of  an  otter  trawl  vessel 
retaining  4,000  lb  or  more  (1,814  kg  or 
more)  of  scup  and  subject  to  the 
minimiun  mesh  requirement  in 
paragraph  (a)(1)  of  this  section,  and  the 


owner  or  operator  of  a  midwater  trawl 
or  other  trawl  vessel  subject  to  the 
minimum  mesh  requirement  in 
§  648.122,  may  not  have  available  for 
immediate  use  any  net,  or  any  piece  of 
net,  not  meeting  the  minimum  mesh 
size  requirement,  or  mesh  that  is  rigged 
in  a  manner  that  is  inconsistent  with  the 
minimimi  mesh  size.  *  *  * 
***** 

[FR  Doc.  00-1988  Filed  1-24-00;  4:47  pmj 
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DEPARTME  NT  OF  AGRICULTURE 

Cooperativi  State  Research, 
Education,  land  Extension  Service  1890 
Institution  Teaching  and  Research 
Capacity  Building  Grants  Program  for 
Fiscal  Year  2000;  Request  for 
Proposals  and  Request  for  Input 


agency:  Copperative 

Education 

USDA. 

ACTION 

and  request 


State  Research, 
md  Extension  Service, 


Notce  of  request  for  proposals 
for  input. 


SUMMARY:  1  he  Cooperative  State 
Research,  E  ducation,  and  Extension 
Service  (CS  REES)  is  announcing  the 
1890  Institution  Teaching  and  Research 
Capacity  Bi  lilding  Grants  Program  for 
Fiscal  Year  (FY)  2000.  Proposals  are 
hereby  reqi  lested  from  eligible 
institution!  as  identified  herein  for 
competitiv  s  consideration  of  Capacity 
Building  G  ant  awards.  CSREES  also  is 
sohciting  c  amments  regarding  this 
request  for  proposals  from  any 
interested  )arty.  These  comments  will 
be  conside  ed  in  the  development  of  the 
next  requei  it  for  proposals  for  this 
program.  Such  comments  will  be 
forwarded  to  the  Secretary  or  his 
designee  fc  r  use  in  meeting  the 
requirements  of  section  103(c)(2)  of  the 
Agricultur  d  Research.  Extension,  and 
Education  Reform  Act  of  1998. 
DATES:  Pro  josals  must  be  received  on  or 
before  Mai  :h  13,  2000.  Proposals 
received  a  ter  the  closing  date  will  not 
be  conside  red  for  funding. 

User  coi  iments  are  requested  within 
six  months  from  the  issuance  of  the 
request  foi  proposals.  Comments 
received  a  ter  that  date  will  be 
considere(  to  the  extent  practicable. 
ADORESSE! ;:  Hand-delivered  proposals 
(brought  i  i  person  by  the  applicant  or 
through  a  :ourier  service)  must  be 
received  on  or  before  March  13,  2000,  at 
the  following  address:  1890  Institution 
Capacity  1  luilding  Grants  Program;  c/o 
Proposal  I  Services  Unit;  Office  of 


Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service:  U.S.  Department  of  Agriculture: 
Room  303,  Aerospace  Center;  901  D 
Street,  S.W.;  Washington,  D.C.  20024. 
The  telephone  number  is  (202)  401- 
5048.  Proposals  transmitted  via  a 
facsimile  (fax)  machine  will  not  be 
accepted. 

Proposals  submitted  through  the  U.S. 
mail  must  be  received  on  or  before 
March  13.  2000.  Proposals  submitted 
through  the  U.S.  mail  should  be  sent  to 
the  following  address:  1890  Institution 
Capacity  Building  Grants  Program;  c/o 
Proposal  Services  Unit;  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agricuhure; 
STOP  2245;  1400  Independence 
Avenue.  S.W.;  Washington.  D.C.  20250- 
2245.  Form  CSREES-711.  "Intent  to 
Submit  a  Proposal."  is  not  requested  nor 
required  for  the  1890  Institution 
Capacity  Building  Grants  Program. 

Written  user  comments  should  be 
submitted  by  first-class  mail  to:  Policy 
and  Program  Liaison  Staff;  Office  of 
Extramural  Programs;  USDA-CSREES; 
STOP  2299;  1400  Independence 
Avenue.  S.W.;  Washington,  D.C.  2025tK 
2299;  or  via  e-mail  to:  RFP- 
OEP@reeusda.gov.  In  your  comments, 
please  include  the  name  of  the  program 
and  the  fiscal  year  of  the  request  for 
proposals  to  which  you  are  responding. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  M.  Hood,  Higher  Education 
Programs;  Cooperative  State  Research, 
Education,  and  Extension  Service,  U.S. 
Department  of  Agriculture.  STOP  2251, 
1400  Independence  Avenue,  S.W.; 
Washington,  D.C.  20250-2251; 
Telephone:  (202)  720-2186;  E-mail: 
rhood@reeusda.gov.  Dr.  McKinley 
Mayes,  1890  College  Program 
Coordinator,  CSREES.  USDA  is  also 
available  to  assist  you.  He  may  be 
reached  at  (202)  720-3511;  or  via  the 
Internet:  mmayes@reeusda.gov. 
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A.  Administrative  Provisions  and  Legislative 
Authority 

B.  Program  Description 

C.  Evaluation  Criteria 

D.  How  To  Obtain  Application  Materials 

E.  What  To  Submit 

F.  Catalog  of  Federal  Domestic  Assistance 

G.  Stakeholder  Input 


A.  Administrative  Provisions  and 
Legislature  Authority 

This  program  is  subject  to  the 
provisions  found  at  7  CFR  part  3406. 
These  provisions  set  forth  procedures  to 
be  followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
awarding  of  grants,  and  regulations 
relating  to  the  post-award 
administration  of  grant  projects. 

This  program  is  authorized  by  section 
1417(b)(4)  of  the  National  AgricuUural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended 
(NARETPA)  (7  U.S.C.  3152(b)(4)). 

B.  Program  Description 

Proposals  may  be  submitted  by  any  of 
the  sixteen  historically  black  1890  Land- 
Grant  Institutions  and  Tuskegee 
University.  The  eligible  1890  Land- 
Grant  Institutions  are  identified  in  the 
Program  Announcement  in  the  FY  2000 
Application  Kit.  An  institution  eligible 
to  receive  an  award  under  this  program 
includes  a  research  foundation 
maintained  by  an  1890  Land-Grant 
Institution  or  Tuskegee  University. 
Grants  will  be  made  to  the  historically 
black  1890  Land-Grant  Institutions  and 
Tuskegee  University  to  strengthen  their 
teaching  and  research  programs  in  the 
food  and  agricultural  sciences.  The 
purpose  of  this  grant  program  is  to  build 
the  institutional  capacities  of  the 
eligible  colleges  and  universities 
through  cooperative  initiatives  with 
Federal  and  non-Federal  entities. 

This  progrEun  addresses  the  need  to 
(1)  attract  more  students  fi'om  under 
represented  groups  in  the  food  and 
agricultural  sciences.  (2)  expand  the 
linkages  among  the  1890  Institutions 
and  with  other  colleges  and  universities, 
and  (3)  strengthen  the  teaching  and 
research  capacity  of  the  1890 
Institutions  to  more  firmly  establish 
them  as  full  partners  in  the  food  and 
agricultiu-al  science  and  education 
system. 

For  FY  2000,  $9.2  million  was 
appropriated  for  this  program.  CSREES 
anticipates  that  approximately  $8.6 
million  will  be  available  for  project 
grants  for  this  program  in  FY  2000.  Of 
this  amoimt,  approximately  $4.35 
million  will  be  used  to  support  teaching 
projects,  and  $4.25  million  will  be  used 
to  support  research  projects.  Awards 
will  be  based  upon  merit  review  and  the 
recommendations  of  peer  review  panels; 
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however,  up  to  ten  percent  of  the  funds 
allocated  for  teaching  and  up  to  ten 
percent  of  the  funds  cdlocated  for 
research  may  be  used  to  support 
projects  in  either  area  based  upon 
administrative  decision  by  CSREES. 

Regular,  complementary,  or  joint 
projects  may  be  for  18-36  months 
duration.  Awards  may  be  up  to 
$200,000  for  a  teaching  grant  and  up  to 
$300,000  for  a  research  grant.  These 
maximums  are  for  the  total  duration  of 
the  project,  not  per  year.  Matching  is 
strongly  encouraged,  but  not  required. 
However,  the  amount  of  matching  funds 
will  be  used  as  the  primary  criterion  to 
break  any  ties  in  cases  when  proposals 
are  equally  rated  in  merit  as  a  result  of 
thepeer  review  process. 

The  targeted  need  areas  to  be 
supported  by  capacity  building  grants  in 
FY  2000  are: 

For  teaching  project  grants — curricula 
design  and  materials  development, 
faculty  preparation  and  enhancement 
for  teaching,  instruction  delivery 
systems,  scientific  instrumentation  for 
teaching,  student  experiential  learning, 
and  student  recruitment  and  retention. 

For  research  project  gremts — studies 
and  experimentation  in  food  and 
agricultural  sciences,  centralized 
research  support  systems,  technology 
delivery  systems,  and  other  creative 
projects  designed  to  provide  needed 
enhancement  of  the  nation's  food  and 
agricultural  research  system. 

In  FY  2000,.eligible  institutions  may 
propose  projects  in  any  discipline(s)  of 
the  food  and  agricultiual  sciences  as 
defined  in  section  1404  of  NARETPA  {7 
U.S.C.  3103).  There  are  no  limits  on  the 
specific  subject  matter/emphasis  areas 
to  be  supported. 

In  FY  2000,  proposals  may  be  directed 
to  the  undergraduate  or  graduate  level  of 
study  leading  to  a  baccalaureate  or 
higher  degree  in  the  food  and 
agricultural  sciences. 

In  FY  2000,  there  is  no  limit  on  the 
number  of  proposals  an  eligible 


institution  may  submit.  However, 
funding  limitations  in  FY  2000  will 
affect  the  number  of  awards  eligible 
institutions  may  receive.  Therefore, 
institutions  are  encouraged  to  establish 
on-campus  quality  control  panels  to 
ensiue  that  only  high  quality  proposals 
having  the  greatest  potential  for 
improving  academic  and  research 
programs  are  submitted  for 
consideration.  Eligible  institutions  may 
submit  grant  applications  for  either 
category  of  grants  (teaching  or  research); 
however,  each  application  must  be 
limited  to  either  a  teaching  project  grant 
proposal  or  a  research  project  grant 
proposal. 

In  FY  2000,  the  following  two 
limitations  will  apply  to  the 
institutional  maximum:  (1)  No 
institution  may  receive  more  than  foui 
grants,  and  (2)  no  institution  may 
receive  more  than  10  percent 
(approximately  $860,000)  of  the  total 
funds  available  for  grant  awards. 

For  a  Joint  Project  Proposal 
(submitted  by  an  eligible  institution  and 
involving  two  or  more  other  colleges  or 
universities  assiuning  major  roles  in  the 
conduct  of  the  project),  only  that 
portion  of  the  award  to  be  retained  by 
the  grantee  will  be  counted  against  the 
grantee's  institutional  maximum.  Those 
funds  to  be  transferred  to  the  other 
colleges  and  universities  participating 
in  the  joint  project  will  not  be  applied 
toward  the  maximum  funds  allowed  the 
grantee  institution.  However,  if  any  of 
the  other  colleges  and  universities 
participating  in  the  joint  project  are 
1890  Institutions  or  Tuskegee 
University,  the  amount  transferred  from 
the  grantee  institution  to  such 
institutions  will  be  counted  toward  their 
institutional  maximums.  For 
Complementary  Project  Proposals,  only 
those  funds  to  be  retained  by  the  grantee 
institution  uill  be  coimtcd  against  the 
grantee's  iu^^uiutional  mnximum. 

In  FY  2000,  the  maximum  number  of 
new  awards  listing  the  same  individual 


as  Project  Director  or  Principal 
Investigator  is  two  grants.  This 
restriction  does  not  apply  to  joint 
projects. 

In  FY  2000,  the  maximum  number  of 
new  awards  listing  the  same  individual 
as  Project  Director  or  Principal 
Investigator  in  any  one  targeted  need 
area  that  focuses  on  a  single  subject 
matter  area  or  discipline  is  one  grant. 
This  restriction  does  not  apply  to 
proposals  that  address  multiple  targeted 
need  areas  and/or  multiple  subject 
matter  areas. 

For  both  teaching  and  research  project 
grants — CSREES  is  prohibited  from 
paying  indirect  costs  exceeding  19  per 
centum  of  the  total  Federal  funds 
provided  imder  each  award  (7  U.S.C. 
3310).  An  alternative  method  to 
calculate  this  limit  is  to  multiply  total 
direct  costs  by  23.456  percent. 

The  award  of  any  grants  under  the 
provisions  of  this  program  is  subject  to 
the  availability  of  appropriations. 

C.  Evaluation  Criteria 

NARETPA  requires  that  certain 
priorities  be  given  for  teaching 
enhancement  projects  in  awarding 
grants  under  section  1417(b).  CSREES 
considers  all  applications  received  in 
response  to  this  solicitation  as  teaching 
enhancement  project  applications.  To 
implement  these  priorities  for  proposals 
submitted  for  the  fiscal  year  (FY)  2000 
competition,  the  evaluation  criteria  used 
to  evaluate  proposals,  as  stated  in  the 
Administrative  Provisions  (7  CFR 
3406.15),  have  been  modified  to  include 
new  criteria  or  extra  points  for 
proposals  demonstrating  enhanced 
coordination  among  eligible  institutions 
and  focusing  on  innovative, 
multidisciplinary  education  programs, 
material,  or  curricula.  The  following 
evaluation  criteria  and  weights  will  be 
used  to  evaluate  proposals  submitted  for 
funding  to  the  FY  2000  competition: 


Evaluation  criteria  for  teaching  proposals 


(a)  Potential  for  advancing  the  quality  of  education: 

This  criterion  is  used  to  assess  the  likelihood  that  the  project  will  have  a  substantial  impact  upon  and  advance  the  quality 
of  food  and  agricultural  sciences  higher  education  by  strengthening  institutional  capacities  through  promoting  education 
reform  to  meet  cleariy  delineated  needs. 

(1)  Impact— Does  the  project  address  a  targeted  need  area(s)?  Is  the  problem  or  opportunity  cleariy  documented?  Does 
the  project  address  a  significant  State,  regional,  muHjstate,  national,  or  international  problem  or  opportunity?  Will  the  ben- 
efits to  be  derived  from  the  project  transcend  the  applicant  institution  and/or  the  grant  period?  Is  it  probable  that  other  in- 
stitutions will  adapt  this  project  for  their  own  use?  Can  the  project  serve  as  a  model  for  others? 

(2)  Innovative  and  multidisciplinary  focus— Does  the  project  focus  on  innovative,  muitidiscip  inary  education  programs,  ma- 
terial, or  cunicula?  Is  the  project  based  on  a  non-traditional  approach  toward  solving  a  'Viher  education  problem  in  the 
food  and  agricultural  sciences?  Is  the  project  relevant  to  multiple  fields  in  the  food  ana  agricultural  sciences?  Will  the 
project  expand  partnership  ventures  among  disciplines  at  a  university?  

(3)  Products  and  results— Are  the  expected  products  and  results  of  the  projfK^t  cleariy  defined  and  likely  to  be  of  high  qua! 
ity?  Will  project  results  be  of  an  unusual  or  unique  nature?  Will  the  project  contribute  to  a  better  understanding  of  or  an 
improvement  in  the  quality  or  diversity  of  the  Nation's  food  and  agricultural  scientific  and  professional  expertise  base?  .... 


Weight 
(points) 


15 


15 


10 
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(4)  Contini  lation  plan^Are  there  plans  for  continuation  or  expansion  of  the  project  beyorid  USDA  support  with  the  use  of 
InstrtXnurSs''  Are  there  indications  of  external,  non-Federal  support?  Are  there  reahsfc  plans  for  making  the  project 

self-supporting? 

'''  ^is"!Sntrs  Sr^sT^dS^f  the  proposed  approach  and  the  quality  of  the  partnerships  liKefy  to  evolve  as  a 

(irX^&a'SSh-Do  the  objectives  and  plan  of  operation  appear  to  be  sound  and  appropriate  relative  to  t he  ter- 
oetS^  anS^and  the  impactanticipated?  Are  the  procedures  managerially,  educationally,  and  scientiftcally  sound? 
f  S  ^aMan  inSrSId^  or  does  rt  expand  upon  other  major  efforts  to  improve  the  qualrty  of  food  and  agncul- 
tural  sciences  higher  education?  Does  the  timetable  appear  to  be  readily  achievable?       L^'Zs^^mi^'^I^ 

(2)  Evalualion-Are  the  evaluation  plans  adequate  and  reasonable?  Do  they  allow  for  continuous  or  frequent  'eedback  d^ 
4  S^r^  the  project?  Are  the  individuals  involved  In  project  evaluation  skilled  in  evaluat«n  stratus  and  pr<x»- 
Ses?  tan  they  pr^an  objective  evaluation?  Do  evaluat«n  plans  facilitate  the  measurement  of  project  progress  and 

<3rSSt^L'i^MT^X>es'm^"prOT<i^^  a"d  realistk:  mechanisms  that  will  lead  to  «nde- 

*  U^^dSS;^of^J)jSW^  natkMnal  electrons  communk=at^  systems^publications.  presentat«ns 

at  professional  conferences,  or  use  by  faculty  development  or  researchAeaching  skills  wori<shops?  •  ---;  -^--;:- 
(4)  Collaborative  efforts-Does  the  project  have  significant  potential  for  advancing  cooperattve  ventures  between  the  apph- 

cant  Sion  and  a  USDA  agen^?  Does  the  project  workplan  include  an  effective  rote  for  the  cooperating  USDA  agen- 


cy(s)? 


instil 

?[, 


(5)  Coordination  and  partnerships-Does  the  project  demonstrate  enhanced  coordination  between  the  Wl'cant  ns  rtuton 

''aSSr  colleges  Tn6  unive^  with  food  and  agricultural  science  programs  elig^te  to  receive  9^^^^^^  uncter  this  pro- 

Qram°  Will  thei^  lead  to  kxig-temi  relatk)nships  or  cooperative  partnerships,  including  those  with  the  pnvate  sector 

m^tarriikefy  townee  prc^n  quality  or  supptement  resources  availabte  to  food  and  agncultural  sconces  higher 

educati<)n? 


^'^  'ThrSelSSsTml  degree  to  whch  the  project  v..l  strengthen  the  teaching  capacity  of  the  applicant  institut^a  In 
tL  JaKf  a?S  projectToposal,  it  relates  to  the  degree  to  which  the  project  will  strengthen  the  teaching  capacity  of 
the  ap3icant  institutton  and  that  of  any  other  institutton  assuming  a  major  rote  in  the  conduct  of  the  project, 

m  Instrt^ional  enhancement-Will  the  project  help  the  institution  to:  expand  the  current  faculty  s  expertise  base;  attract. 

^  L^e  at^tafn  STnU^^^  facutty;  advance  and  strengthen  the  scholariy  quality  of  the  *nf.tution^s  academy 
SSiraJs  ennch  the  racial  ethnic,  or  gender  diversity  of  the  faculty  and  student  body,  recmrt  students  with  higher  grade 
S  averais  higher  standardized  te^  scores,  and  those  who  are  more  committed  to  graduation;  become  a  center  of 
SleJ^Ta  particular  fieW  of  education  and  bring  it  greater  academic  recognitkjn;  attract  outside  resources  for  aca- 
S  f^rarSs  mamtain  or  acquire  state-of-the-art  scientific  Instmmentation  or  libraiy  collections  for  teaching;  or  pro- 
vkje  mire  meaningful  student  experiential  teaming  opportunities?  •• -  - :-:^-,',r"Z^^ 

12)  Institutional  commitment-Is  there  evidence  to  substantiate  that  the  institution  attnbutes  a  high-pnonty  to  the  project, 
thatn^oteS^™«J  to  the  achievement  of  the  Institutions  long-temi  goals,  that  it  will  help  satisfy  the  institutions 
SLptSty^e^tives  or  that  the  project  is  supported  by  the  institution's  strategic  plans?  Will  the  P^ofect  have  nsason- 
aWe  aoce^  to  needed  resources  such  as  instructtonal  instrumentation,  facilities,  computer  services,  library  and  other  in- 

(drpS3lneTSiu^r^rThil  criterion  relates  to  the  number  and'qualificatk>ns"of  the  key  persons  who  will  cany  out  the 
prS^Are  designated  project  personnel  qualified  to  carry  out  a  successful  project?  Are  there  sufficient  numbers  of  per- 
sonnel  associated  with  the  project  to  achieve  the  stated  objectives  and  the  antrcipated  outcomes?  

(e)  Budget  arw  cost-effectiveness:  .      ^  .    «^.i.,<. 

ms  cnt^on  relates  to  the  extent  to  which  the  total  budget  adequately  supports  the  project  and  is  cost-effective. 

(1)  Budget-is  the  budget  request  justifiable?  Are  costs  reasonable  and  necessary?  Will  the  'oj^' budget  tte  adequate  to 
carry  Tut  project  activities?  Are  the  source{s)  and  amount(s)  of  non-Federal  matehing  support  cleariy  identified  and  ap- 
propriately documented?  For  a  joint  project  proposal,  is  the  shared  budget  explained  clearly  and  in  suHictentdetail?         . 

(2)  Costeffectiveness-ls  the  proposed  project  cost-effective?  Does  it  demonstrate  a  creative  "^e  o'M^ited  resour^^^^ 
maxim  ze  educatkjnal  value  per  dollar  of  USDA  support,  achteve  economies  of  scale,  teverage  ^ddit-onal  unds  or  have 
the  po  entlal  to  do  so.  focus  expertise  and  activity  on  a  targeted  need  area,  or  promote  coalition  building  for  current  or  tu- 
ff) OvelaTq'lSriiro^fVoposal:  This  criterion  rei  proposal  comf)lies  with  the  applk:ation  guidelines 

aind  is  of  high  quality  Is  the  proposal  enhanced  by  its  adherence  to  Instructions  (tabte  of  contents,  organization,  pagination 
margin  an  font  size  the  20-page  limitation,  appendices,  eto);  accuracy  of  fomis;  clarity  of  budget  narrative;  well  prepared 
Sal  for  J I  key  ^rsonnel  assodated  with  the  project;  and  presentatk)n  (are  Ideas  effectively  presented,  cleariy  articulated, 
and  thoroughly  explained,  etc.)? 


terns 
(1)  Impict- 


Weight 
(points) 


10 


15 


10 


15 


15 


10 


10 


Evaluatkxi  criteria  for  research  proposals 


(1)  Skjnifrcarjce  of  the  problem:  .         ...         ^  ..  _  .  „ . ,  „, 

TTiis  criterion  IS  used  to  assess  the  likelihood  that  the  project  will  advance  or  have  a  substential  impact  upon  the  body  of 
knowledge  constituting  the  natural  and  social  sciences  undergirding  the  agricultural,  natural  resources,  and  food  sys- 


i-ls  the  problem  cr  opportunity  to  be  addressed  by  the  proposed  project  cleariy  identified,  outlined,  and  delin- 
eatedt  Are  research  questions  or  hypotheses  precisely  stated?  Is  the  project  likely  to  further  advance  (^  arid  agncul- 
tural iBsearch  and  knowledge?  Does  the  project  have  potential  tor  augmenting  the  food  and  agncultural  scientrf^c  know - 
edge  base''  Does  the  project  address  a  significant  State,  regional,  multistate,  national,  or  mtemafional  problem(s)?  Will 
the  benefits  to  be  derived  from  the  project  transcend  the  applkant  institution  and/or  the  grant  penod? 


Weight 
(points) 


15 
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Evaluation  criteria  for  research  proposals 


(2)  Innovative  and  multidisclplinary  focus-Is  the  project  based  on  a  non-traditional  approach?  Does  the  project  reftecf  cre- 
ative thinking?  To  what  degree  does  the  venture  reflect  a  unique  approach  that  is  new  to  the  applicant  institution  or  new 
to  the  entire  field  of  study?  Does  the  project  focus  on  innovative,  multidisclplinary  education  programs  material  or  cur- 
ncula?  Is  the  project  relevant  to  multiple  fields  in  the  food  and  agricultural  sciences?  Will  the  project  expand  oartnershio 
ventures  among  disciples  at  a  university?  ^    >«"»"v 

^^L'^o'^)^^  ^"^  results-Are  the  expected  products  and  results  of  the  project  deariyoutHned  and  likely  to  be  of  high  qiii- 
ity?  Will  project  results  be  of  an  unusual  or  unique  nature?  Will  the  project  contribute  to  a  better  understanding  of  or  an 
improvement  in  the  quality  or  diversity  of  the  Natron's  food  and  agricultural  scientifk:  and  professional  expertise  base*? 

(4)  Continuation  plans— Are  there  plans  for  continuation  or  expanswn  of  the  project  beyond  USDA  support?  Are  there 
plans  for  continuing  this  line  of  research  or  research  support  activity  with  the  use  of  institutional  funds  after  the  end  of  the 
grant?  Are  there  indications  of  external,  non-Federal  support?  Are  there  realistk:  plans  for  making  the  project  self-sup- 
porting? What  IS  the  potential  for  royalty  or  patent  income,  technology  transfer  or  university-business  enterprises'  What 
are  the  probabilities  of  the  proposed  activity  or  line  of  inquiry  being  pursued  by  researchers  at  other  institutions' 
(b)  Overall  approach  and  cooperative  linkages: 

This  criterion  relates  to  the  soundness  of  the  proposed  approach  and  the  quality  of  the  partnerships  likely  to  evolve  as  a 
result  of  the  project.  r~        7 

(1)  Proposed  approach— Do  the  objectives  and  plan  of  operation  appear  to  be  sound  and  appropriate  relative  to  the  pro- 
posed initiative(s)  and  the  impact  anticipated?  Is  the  proposed  sequence  of  wort<  appropnate?  Does  the  proposed  ap- 
proach reflect  sound  knowledge  of  current  theory  and  practice  and  awareness  of  previous  or  ongoing  related  research?  If 
the  proposed  project  is  a  continuation  of  a  cun-ent  line  of  study  or  cun-ently  funded  project,  does  the  proposal  include  suf- 
ficient preliminary  data  from  the  previous  research  or  research  support  activity?  Does  the  proposed  project  flow  togically 
from  the  findings  of  the  previous  stage  of  study?  Are  the  procedures  scientifically  and  managerially  sound?  Are  potential 
pitfalls  and  limitations  clearty  identified?  Are  contingency  plans  delineated?  Does  the  timetable  appear  to  be  readilv 
achievable? ' 

(2)  Evaluation— Are  the  evaluation  plans  adequate  and  reasonable?  Do  they  allow  for  continuous  or  frequent  feedbac*  dur- 
ing the  life  of  the  project?  Are  the  individuals  involved  in  project  evaluation  skilled  in  evaluation  strategies  and  proce- 
dures? Can  they  provide  an  objective  evaluation?  Do  evaluation  plans  facilitate  the  measurement  of  project  orooress  and 
outcomes? 

(3)  Dissemination— Does  the  proposed  project  include  clearty  outlined  and  realistk:  mechanisms  that  will  lead  to  wide^ 
spread  dissemination  of  project  results,  including  national  electronic  communication  systems,  publications  and  presen- 
tations at  professional  society  meetings? 

(4)  Collaborative  efforts— Does  the  project  have  significant  potential  for  advancing  cooperative  ventures  between  the  appli- 
cant institution  and  a  USDA  agency?  Does  the  project  workplan  include  an  effective  role  for  the  cooperating  USDA  agen- 


(5)  Coordination  and  partnerships— Does  the  project  demonstrate  enhanced  coordination  between  the  applicant  institution 
and  other  colleges  and  universities  with  food  and  agricultural  science  programs  eligible  to  receive  grants  under  this  pro- 
gram? Will  the  project  lead  to  long-temi  relationships  or  cooperative  partnerships,  including  those  with  the  private  sector 
that  are  likely  to  enhance  research  quality  or  supplement  available  resources?  

(c)  Institutional  capacity  building: 

This  criterion  relates  to  the  degree  to  which  the  project  will  strengthen  the  research  capacity  of  the  applicant  institution  In 
the  case  of  a  joint  project  proposal,  it  relates  to  the  degree  to  which  the  project  will  strengthen  the  research  capacity  of 
the  applicant  institution  and  that  of  any  other  institution  assuming  a  major  role  in  the  conduct  of  the  project. 

(1)  Institutional  enhancement— Will  the  project  help  the  institution  to  advance  the  expertise  of  cun-ent  faculty  in  the  natural 
or  social  sciences;  provide  a  better  research  environment,  state-of-the-art  equipment,  or  supplies;  enhance  library  collec- 
tions related  to  the  area  of  research;  or  enable  the  institution  to  provide  efficacious  organizational  structures  and  reward 
systems  to  attract,  hire  and  retain  first-rate  research  faculty  and  students— particularty  those  from  under-represented 
groups?  

(2)  Institutional  commitment— Is  there  evidence  to  substantiate  that  the  institution  attributes  a  high-priority  to  the  projeU, 
that  the  project  is  linked  to  the  achievement  of  the  institution's  long-term  goals,  that  it  will  help  satisfy  the  institution's 
high-priority  objectives,  or  that  the  project  is  supported  by  the  institution's  strategic  plans?  Will  the  project  have  reason- 
able access  to  needed  resources  such  as  scientific  instaimentation,  facilities,  computer  services,  library  and  other  re- 
search support  resources?  ' 

(d)  Personnel  Resources: 

This  criterion  relates  to  the  number  and  qualifications  of  the  key  persons  who  will  carry  out  the  project  Are  designated 
project  personnel  qualified  to  carry  out  a  successful  project?  Are  there  sufficient  numbers  of  personnel  associated  with 
the  project  to  achieve  the  stated  objectives  and  the  anticipated  outcomes?  Will  the  project  help  develop  the  expertise  of 
young  scientists  at  the  doctoral  or  post-doctcrate  level? 

(e)  Budget  and  cost-effectiveness: 

This  criterion  relates  to  the  extent  to  which  the  total  budget  adequately  supports  the  project  and  is  cost-effective 

(1)  Budget— Is  the  budget  request  justifiable?  Are  costs  reasonable  and  necessary?  Will  the  total  budget  be  adequate  to 
cany  out  project  activities?  Are  the  source(s)  and  amount(s)  of  non-Federal  matching  support  clearty  identified  and  ap- 
propriately documented?  For  a  joint  project  proposal,  is  the  shared  budget  explained  clearty  and  in  sufficient  detail? 

(2)  Cost-effectiveness— Is  the  proposed  project  cost-effective?  Does  it  demonstrate  a  creative  use  of  limited  resources, 
maximize  research  value  per  dollar  of  USDA  support,  achieve  economies  of  scale,  leverage  additional  funds  or  have  the 
potential  to  do  so,  focus  expertise  and  activity  on  a  high-priority  research  initiative(s),  or  promote  coalition  building  for 
current  or  future  ventures?  

(f)  Overall  quality  of  proposal:  This  criterion  relates  to  the  degree  to  which  the  proposal  complies  with  the  application  guktelines 
and  is  of  high  quality.  Is  the  proposal  enhanced  by  its  adherence  to  instructions  (table  of  contents,  organization,  pagination, 
margin  and  font  size,  the  20-page  limitation,  appendices,  etc.);  accuracy  of  fornis;  clarity  of  budget  narrative;  well  prepared 
vitae  for  all  key  personnel  associated  with  the  project;  and  presentation  (are  ideas  effectively  presented,  clearty  artk^ulated, 
thoroughly  explained,  etc.)? 
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G.  Stakeholder  Input 

CSREES  is  soliciting  comments 
regarding  this  solicitation  of 
applications  from  any  interested  party. 
These  comments  will  be  considered  m 
the  development  of  the  next  request  for 
proposals  for  the  program.  Such 
comments  will  be  forwarded  to  the 
Secretary  or  his  designee  for  use  in 
meeting  the  requirements  of  section 


D.  How  To  <  >btain  Application 
Materials 

An  Application  Kit  containing 
program  api)lication  materials  will  be 
made  availile  to  eligible  institutions 
upon  requeit.  These  materials  include 
the  Administrative  Provisions,  forms, 
instructions,  and  other  relevant 

information  needed  to  prepare  and  „,,,,,„g ^ 

submit  gran  t  applications.  Copies  ot  tne      .103(c)(2)  of  the  Agricultiu-al  Research 
ApplicaUoi  Kit  may  be  requested  from       Extension,  and  Education  Reform  Act  of 
the  Proposd  Services  Unit,  Office  of  ^ggg  ^7  ^  g.C.  7613(c)(2)).  Written 

Extramural  Programs;  Cooperative  State      j^^nm^ents  should  be  submitted  by  first- 
Research,  E  ducation,  and  Extension  ^j^^g  ^^^^  ^q.  poUcy  and  Program 
Service;  U.  >.  Department  of  Agriculture;     Liaison  Staff;  Office  of  Extramural 
STOP  2245 ;  1400  Independence  Programs;  Competitive  Research  Grants 
Avenue,  S.  N.;  Washington.  D.C.  20250-     ^^  Awards  Management;  USDA- 
2245.  The  I  elephone  number  is  (202)  cSREES;  STOP  2299;  1400 
401-5048.  When  contacting  the  Independence  Avenue,  SW; 
Proposal  S  srvices  Unit,  please  indicate       Washington,  DC  20250-2299,  or  via  e- 
that  you  ar  3  requesting  forms  for  the  FY      ^^^  ^^.  Rpp-OEP@reeusda.gov.  (This  e- 
2000  1890  Institution  Capacity  Buildmg     ^^^  address  is  intended  only  for 
Grants  Pro  ^am. 

Applicai  ion  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (nit  e-mail)  and  telephone 
number  to  psb@reeusda.gov  that  states 
that  you  w  ish  to  receive  a  copy  of  the 
applicatio  1  materials  for  the  FY  2000 
1890  Insti  ution  Capacity  Building 
Grants  Pre  gram.  The  materials  will  then 
be  mailed  to  you  (not  e-mailed)  as 
quickly  as  possible. 

E.  What  1 0  Submit 


should  read  "0".  The  corrected  table 
reads  as  follows: 


Percentage  of  leveraging 


75  or  more 

70-74  

65-69 

60-64 

55-59  

50-54  

45-^9  

40-44 

35-39  

30-34  

25-29  

20-24  

15-19  

10-14  

5-9  

0-4  


Points 


20 
19 
18 
17 
16 
15 
14 
13 
12 
11 
10 
9 
8 
7 
6 
0 


An  orig  nal  and  seven  (7)  copies  of  a 
proposal  1  nust  be  submitted.  Proposals 
should  contain  all  requested 
information  when  submitted.  Each 

proposal  fehould  be  typed  on  8V2"  x  11" 
white  pai  ler,  double  spaced,  and  on  one 
side  of  th  3  page  only.  Please  note  that 
the  text  o "  the  proposal  should  be 
prepared  using  no  type  smaller  than  12 
point  font  size  and  one-inch  margins. 
Do  not  u!  e  reduced  type  or  increase  the 
density  c  f  the  lines.  Applicants  are 
cautione  i  to  comply  with  the  20-page 
limitatio  1  for  the  Narrative  section  of  a 
teaching  or  research  proposal. 
Reviewe  s  will  not  be  required  to  read 
beyond  t  le  20-page  limit  for  the 
Proposal  Narrative  section  in  evaluating 
a  proposal.  All  copies  of  the  proposal 
must  be  submitted  in  one  package.  Each 
copy  of  he  proposal  must  be  stapled 
securely  in  the  upper  left-hand  comer 
(DO  NOT  BIND). 

F.  Catalog  of  Federal  Domestic 
Assistance 

This  irogram  is  listed  in  the  Catalog 
of  Fede  al  Domestic  Assistance  under 
No.  10.:  16,  1890  Institution  Capacity 
Buildin  5  Grants  Program. 


receiving  stakeholder  input  comments 
regarding  this  RFP,  and  not  for 
requesting  information  or  forms.) 

In  your  comments,  please  include  the 
name  of  the  program  and  the  fiscal  year 
solicitation  of  applications  to  which  you 
are  responding.  Submission  of 
comments  are  requested  within  six 
months  from  the  issuance  of  the 
solicitation  of  applications.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 

Done  at  Washington,  DC.  this  20th  day  of 
January  2000. 
Charles  W.  Laughlin. 

Administrator,  Cooperative  State  Research. 
Education,  and  Extension  Service. 
[FR  Doc.  00-1911  Filed  1-27-00;  8:45  am) 
BILUNG  CODE  3410-22-P 


Dated:  January  18,  2000. 
James  C.  Kearney, 

Administrator,  Rural  Housing  Service. 
IFR  Doc.  00-1912  Filed  1-27-00;  8:45  am] 
BILUNG  CODE  310-XV-U 


DEPARTMENT  OF  COMMERCE 
Census  Bureau 

Current  Population  Survey  (CPS) 
Fertility  Supplement 

action:  Proposed  Collection;  Comment 
Request 


DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  service 

Noice  of  Funding  Availability  (NOFA) 
for  ttie  Section  515  Rural  Rental 
Housing  Program  for  Fiscal  Year  2000; 
Correction 

agency:  Rural  Housing  Service  (RHS), 

USDA. 

action:  Correction.  


SUMMARY:  The  Rural  Housing  service 
corrects  a  notice  published  December 
21, 1999  (64  FR  71604).  This  action  is 
taken  to  correct  the  point  score  for  0- 
4  percent  leveraged  assistance. 

Accordingly,  the  notice  published 
December  21, 1999  (64  FR  71604)  is 
corrected  as  follows: 

On  page  71606,  paragraph  C.  1.  (a),  in 
the  "Points"  column,  the  point  score 
"5"  for  "0-4"  percentage  of  leveraging 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 

3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  28,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5027, 14th  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Michelle  Schwab,  Census 
Bureau,  FOB  3,  Room  3340. 
Washington.  DC  20233-8400,  (301)  457- 
3806. 
SUPPLEMENTARY  INFORMATION: 


I.  Abstract 

The  Census  Bureau  is  requesting 
clearance  for  the  collection  of  data 
concerning  the  Fertility  Supplement  to 
be  conducted  in  conjunction  with  the 
June  2000  CPS.  The  Census  Bureau 
sponsors  the  supplement  questions, 
which  were  previously  collected  in  June 
1998,  and  have  been  asked  periodically 
since  1971. 

This  survey  provides  information 
used  mainly  by  government  and  private 
analysts  to  project  future  population 
growth,  to  analyze  child  spacing,  and  to 
aid  policymakers  in  their  decisions 
affected  by  changes  in  family  size  and 
composition.  Past  studies  have 
discovered  noticeable  changes  in  the 
patterns  of  fertility  rates  and  the  timing 
of  the  first  birth.  Potential  needs  for 
government  assistance,  such  as  aid  to 
families  with  dependent  children,  child 
care,  and  maternal  health  care  for  single 
parent  households,  can  be  estimated 
using  CPS  characteristics  matched  with 
fertility  data. 

n.  Method  of  Collection 

The  fertility  information  will  be 
collected  by  both  personal  visit  and 
telephone  interviews  in  conjunction 
with  the  regular  June  CPS  interviewing. 
All  interviews  are  conducted  using 
computer-assisted  interviewing. 

m.  Data 

OMB  Number:  0607-0610. 

Form  Number:  None.  All  interviews 
conducted  using  computers. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
30,000. 

Estimated  Time  Per  Response:  1 
minute. 

Estimated  Total  Annual  Burden 
Hours:  500. 

Estimated  Total  Annual  Cost:  None. 

Respondents'  Obligation:  Volimtary. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 
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Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  21,  2000. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  00-1914  Filed  1-27-00;  8:45  am] 
BILUNG  CODE  3510-07-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34173A;  FRL-6490-4] 

Phosmet,  Revised  Pesticide  Risk 
Assessment;  Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  will  hold  a  public 
meeting  to  present  the  revised  risk 
assessments  for  one  organophosphate 
pesticide,  phosmet,  to  interested 
stakeholders.  This  public  meeting, 
called  a  "Technical  Briefing,"  will 
provide  an  opportunity  for  stakeholders 
to  leam  about  the  data,  information,  and 
methodologies  that  the  Agency  used  in 
revising  its  risk  assessments  for 
phosmet.  In  addition,  representatives  of 
the  Department  of  Agricultiu-e  (USDA) 
will  also  provide  ideas  on  possible  risk 
management  for  phosmet. 
DATES:  The  technical  briefing  will  be 
held  on  February  10,  2000,  from  9  a.m. 
to  12:30  p.m. 

ADDRESSES:  The  technical  briefing  will 
be  held  at  the  Doubletree  Hotel,  2525 
North  20th  Ave.,  Pasco,  Washington, 
99301;  telephone  number:  (509)  547- 
0701, 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Karen  Angulo,  Special  Review  and 
Registration  Division  (7508C),  Office  of 
Pesticide  Programs,  Envirdnmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8004;  e-mail  address: 
angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agericy  has  not 
attempted  to  specifically  describe  all  the 
entities  potentially  affected  by  this 
action.  The  Agency  believes  that  a  wide 
range  of  stakeholders  will  be  interested 
in  technical  briefings  on 


organophosphate  pesticides,  including 
environmental,  human  health,  and 
agricultural  advocates,  the  chemical 
industry,  pesticide  users,  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  &x»m 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  docimient  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides,  you  can 
also  go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www.epa.gov/pesticides/op/.  In 
addition,  a  brief  summary  of  the 
phosmet  revised  risk  assessment  is  now 
available  at  http://www.epa.gov/ 
pesticides/op/status. htm/,  as  well  as  in 
paper  as  part  of  the  public  version  of  the 
official  record  as  described  in  Unit  I.B.2. 

2.  In  person.  The  Agency  has 
established  an  official  record  under 
docket  control  number  OPP-34173A. 
The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  Ihat  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall  2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 
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n.  What  A<  tion  Is  the  Agency  Taking? 
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The  Agency  will  issue  a  Federal 
Register  notice  to  provide  an 
opportunity  for  public  viewing  of  the 
phosmet  revised  risk  assessments  and 
related  documents  in  the  Public 
Information  and  Records  Integrity 
Branch  and  on  the  OPP  Internet  web  site 
that  are  described  in  Unit  I.B.I,  and  to 
provide  an  opportunity  for  a  60-day 
public  participation  period  during 
which  the  public  may  submit  risk 
management  and  mitigation  ideas,  and 
recommendations  and  proposals  for 
transition. 

List  of  Subjects 


pi  ibli 


cphc 


1998 


Title  of  survey 


on  or  after  October  1. 1995.  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Proposed  Collection:  Title:  Voluntary 
Customer  Satisfaction  Surveys.  Type  of 
Information  Collection  Request:  New. 
Need  and  Use  of  Information  Collection: 
Executive  Order  12962  directs  agencies 
that  provide  significant  services  directly 
to  the  public  to  survey  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  their  level  of 
satisfaction  with  existing  services. 
Additionally,  since  1994,  the  NLM  has 
been  a  "Federal  Reinvention 
Laboratory"  with  a  goal  of  improving  its 


Pesticides  and  pests. 

Dated:  January  21,  2000. 
Lois  Rossi. 

Director  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  00-2017  Filed  1-28-00;  8:45  am] 
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technical  briefing  is  part  of  the 
participation  process  that 
ibSDA  are  now  using  for 
the  public  in  the  reassessment 
e  tolerances  under  the  Food 
Protection  Act  (FQPA).  and  the 
of  individual 
phtsphate  pesticides  under  the 
Insecticide.  Fungicide,  and 
Act  (FIFRA).  The  pilot 
cipation  process  was 
as  part  of  the  EPA-USDA 
Reassessment  Advisory 
(TRAC),  which  was 
in  April  1998  as  a 

under  the  auspices  of 
Nc^ional  Advisory  Council  for 
ntal  Policy  and  Technology, 
the  pilot  public  participation 
to  find  a  more  effective  way 
ic  to  participate  at  critical 
in  the  Agency's  development 
osphate  pesticide  risk 
and  risk  management 
.  EPA  and  USDA  began 
this  pilot  process  in 
in  response  to  Vice 
Gore's  directive  to  increase 
and  opportunities  for 
consultation. 


Environmental  protection,  Chemicals,     methods  of  delivering  information  to  the 

public.  An  essential  strategy  in 
accomplishing  reinvention  goals  is  the 
ability  to  periodically  receive  input  and 
feedback  from  customers  about  the 
design  and  quality  of  the  services  they 
receive. 

The  NLM  provides  significant 
services  directly  to  the  public  including 
health  providers,  researchers, 
universities,  other  federal  agencies,  state 
and  local  governments,  and  to  others 
through  a  range  of  mechanisms, 
including  publications,  technical 
assistance,  and  web  sites.  These  services 
are  primarily  focused  on  health  and 
medical  information  dissemination 
activities.  The  purpose  of  this 
submission  is  to  obtain  OMB's  generic 
approval  to  conduct  satisfaction  surveys 
of  NLM's  customers.  The  NLM  will  use 
the  information  provided  by  individuals 
and  institutions  to  identify  strengths 
and  weaknesses  in  current  services  and 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 


Submission  for  OMB  Review; 
Comment  Request;  Request  for 
Generic  Clearance  To  Conduct 
Voluntary  Customer/Partner  Surveys 

summary:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
ReducUon  Act  of  1995,  the  National 
Library  of  Medicine  (NLM),  the  National 

El^Sn  c^:i=  SfedS^.       -ft^s  eLntial  toJontinuU 
Thi   proposed  information  collection  "Pdate.and  upgrade  methods  of 

vv^s  previously  published  in  the  Federal     providing  high  quality  service. 


Register  on  September  21.  1999,  in 
Volume  64,  No.  182,  page  51132  and 
allowed  60  days  for  public  comment.  No 
public  comments  were  received.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 
The  National  Library  of  Medicine  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 


Frequency  of  Response:  Annually  or 
biennially.  Affected  Public:  Individuals 
households;  businesses  or  other  for 


or 


profit;  state  or  local  governments; 
Federal  agencies;  non-profit  institutions; 
small  businesses  or  organizations.  Type 
of  Respondents:  Organizations,  medical 
researchers,  physicians  and  other  health 
care  providers,  librarians,  students,  and 
the  general  public.  Annual  reporting 
burden  is  as  follows: 


Type  of  survey 


Web-based 


of  Clinical  Studies  Database .,   , 

H*man  Project-Image  Processing  Tools |  Electromc  Mail 


Ser  rice 


Site 

Desk  Survey 


NLM  Oni  ite  Reading  Room  Use 


Web-based 

Web-based  

Web-based  

Web-based  

Interactive  Voice  Re- 
sponse telephone. 
Exit  Interview  


Number  of 
respondents 


Estimated 
response  time 


Burden 
tiours 


1,000 
1,000 
5,000 
2,000 
2,000 
2,000 
400 

500 


.167 

.25 

.0835 

.0835 

.0835 

.0835 

.0835 

.167 


167 
250 
418 
167 
167 
167 
33 

84 
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Title  of  survey 

NLM  Electronic  Mail  Customer  Survey 

MEDLINEplus  User  Survey  '.."..".."""'"" 

Survey  o»  Unified  Medical  Language  System  (UMLS)  Use 
NLM  Services  Satisfaction  Survey 
Total 


Type  of  survey 

Electronic  Mail 
Web-based  .... 
Mail  Survey  .... 
Web-based  .... 


The  annualized  cost  to  respondents  is 
estimated  at  $30,256.  There  are  no 
capital  costs  to  report.  There  are  no 
operating  or  maintenance  costs  to 
report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  vi^hether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Ways  to 
enhance'  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Direct  Comments  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s}  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  the:  Office  of  Management 
and  Budget,  Office  of  Regulatory  Affairs, 
New  Executive  Office  Building,  Room 
10235,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  NIH.  To 
request  more  information  on  the 
proposed  collection  of  information 
contact:  Ronald  F.  Stewart,  National 
Library  of  Medicine,  Building  38,  Room 
2N07,  8600  Rockville  Pike.  Bethesda, 
MD  20894,  or  call  non-toll  free  number 
(301)  496-6491.  You  may  also  e-mail 
your  request  to: 
ron stewart@nlm.nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  by  February  28,  2000. 

Dated:  January  20,  2000. 
Donald  C.  Poppke,  ' 

Associate  Director  for  Administrative 
Management,  National  Library  of  Medicine. 
(FR  Doc.  00-1937  Filed  1-27-00;  8:45  am] 
BILUNG  CODC  414(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 


SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  resuhs  of  federally 
funded  research  and  development. 
ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  patent  application 
referenced  below  may  be  obtained  by 
contacting  Elaine  Gese  at  the  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville.  Maryland  20852- 
3804;  Telephone:  301/496-7056  ext. 
282;  Fax:  301/402-0220;  E-mail: 
eg46t@nih.gov.  A  signed  Confidential 
Disclosure  Agreement  is  required  to 
receive  a  copy  of  any  patent  application. 

Variants  of  Humanized  Anti-Carcinoma 
Monoclonal  Antibody  CC49 

Syed  V.  Kashmiri  (NCI),  Eduardo  A. 

Padlan  (NIDDK).  Jeffrey  Schlom 

(NCI) 
U.S.  Provisional  Patent  Applications  60/ 

106,534  filed  31  Oct  1998  and  60/ 
.  106,757  filed  02  Nov  1998 
The  invention  embodied  in  these  two 
patent  applications  describes  the 
humanization  of  a  murine  anti- 
carcinoma  antibody  which  has  been 
shown  to  react  with  Tumor  Associated 
Glycoprotein  72  (TAG-72),  an  antigen 
which  is  expressed  on  human  breast, 
colorectal,  and  other  carcinomas.  The 
humanization  process,  which  renders 
the  antibody  minimally  immunogenic  to 
himians,  has  been  accomplished  by  a 
method  different  from  the  current 
procedure  for  the  humanization  of  a 
rodent  antibody  which  is  based  on 
graftfng  all  the  Complementarity 
Determining  Residues  (CDRs)  of  a 
rodent  antibody  onto  a  human  antibody 
framework.  This  new  humanization 
protocol  involves  identifying  the 
Specificity  Determining  Residues 


(SDRs),  the  amino  acid  residues  in  the 
hypervariable  regions  of  an  antibody 
that  are  most  critical  for  antigen  binding 
activity.  The  CDRs,  which  are  found  not 
to  contain  SDRs  and  hence  are 
dispensable  for  antigen  binding  activity, 
are  not  grafted  onto  the  human  antibody 
frameworks.  Rather,  only  the  SDRs  of 
the  essential  CDRs  are  transferred  to  the 
human  antibody  molecule.  The 
resulting  molecule  is  believed  to  elicit 
an  immune  response  in  humans  which 
is  significantly  less  than  that  elicited 
through  administration  of  other 
humanized  antibodies. 

Embodied  in  the  current  invention  are 
methods  of  identifying  the  SDRs,  and  of 
rendering  any  antibody  minimally 
immunogenic  in  humans  by  transferring 
the  SDRs  of  the  antibody  to  a  human 
antibody  framework.  The  resulting 
humanized  antibodies,  including  CDR 
variants  therof  (including  a  CH2  deleted 
version),  are  also  embodied  in  the 
invention,  as  are  methods  of  using  the 
antibodies  for  therapeutic  and 
diagnostic  purposes. 

Dated:  January  20,  2000. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer 
(FR  Doc.  00-1931  Filed  1-27-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board. 

The  meeting  will  be  open  to  the  pubic 
as  indicated  below,  with  attendance 
limited  to  space  available.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  notify  the 
Contact  Person  listed  below  in  advance 
of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


provisions 
552b(c){6) 
as  amendei 
disclose  c 


a)  id 


set  forth  in  sections 
i  nd  552b(c)(9).  Title  5  U.S.C. 
a(  .  The  discussions  could 
o^ifidential  trade  secrets  or 
property  such  as  patentable 
i  personal  information 
individuals  associated  with 
of  applications,  and 
1  concerning  NCI  and/or  its 
,  the  disclosure  of  which 
stitute  a  clearly  unwarranted 
■  personal  privacy,  and  the 
i  disclosure  of  discussions 
jersonnel  and  programmatic 
woild  be  likely  to  significantly 

subsequent  implementation 


commercia 
material 
concemin 
the  review 
informatioh 
contractor 
would  con  stitute 
invasion  o 
premature 
related  to 


issues 

frustrate 

of  recomniendations 


t  le  : 


iVome  o 
Advisory 
Dates-- 
Open: 
February, 
Agenda: 
presentati 
detailed  a| 
Advisory 
deainfo.nc 
Tentative 
prior  to 
working  d 
Closed: 
Recess. 
Agenda 
Place 
Conference 
Health 
20892. 

Contact 
Secretary 
Institutes 
Boulevarc 
MD  2089 
Name  I 
Advisory 
Centers. 
Open: 
Agendi 
Place 
Conferen 
Health. 
20892. 

Contac  f 
Secretary 
Resourc^ 
National 
North— 
Bethesdc 

(Catalog 
Program 
93.393. 
Researcl 
Diagnos 
Treatmefit 
Researc 
93.398, 
Cancer 
HHS) 
Datec  : 


)/  ::onimittee:  National  Cancer 


B  >ard 
Fesruarv 


Fe  Druary 


15-16,2000.  • 

15,  9:00  a.m.  to  3:45  p.m., 
,  9:00  a.m.  to  12:00  p.m. 
Program  reports  and 
J  ns;  Business  of  the  Board.  For 
ig  mda:  See  NCI  Homepage/ 
I  oard  and  Groups,  http:// 
:  .nih.gov/ADVISORY/boards.  htm 
I  Lgenda  available  10  working  days 

Final  agenda  available  5 
.lys  prior  to  meetings, 
■ebruary  15,  2000.  4  p.m.  to 

„,  Review  of  Grant  Applications. 
Biilding31,C.Wing.6Floor, 

Room  10,  National  Institutes  of 
gopO  Rockville  Pike,  Bethesda,  MD 

Person:  Marvin  R.  Kalt,  Executive 
National  Cancer  Institute,  National 
jf  Health.  6116  Executive 
,  8th  Floor.  Room  8022,  Bethesda, 
^327.  (301)  496-5147. 
„  Committee:  National  Cancer 
Board.  Subcommittee  on  Cancer 

1  ebruary  15, 12  p.m.  to  1  p.m. 
;  Annual  Guideline  Update. 
.uilding31,CWing,  6Floor, 
:e  Room  10,  National  Institutes  of 
9000  Rockville  Pike,  Bethesda,  MD 


lei 


Person:  Brian  Kimes,  Executive 
Office  of  Centers,  Training,  and 
National  Cancer  Institute, 
Institutes  of  Health,  Executive  Plaza 
lite  502,  6130  Executive  Boulevard. 
MD  20892-8327,  (301)  496-8537. 
of  Federal  Domestic  Assistance 

.  Nos.  93.392,  Cancer  Construction; 

( lancer  Cause  and  Prevention 
93.394,  Cancer  Detection  and 
Research:  or  93.395,  Cancer 
I  Research;  93.396,  Cancer  Biology 
;  93.397,  Cancer  Centers  Support; 

■jancer  Research  Manpower;  83.399, 

I  :ontrol.  National  Institutes  of  Health, 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 

meeting.  , 

The  meeting  will  be  closed  to  tne 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b(c)(6),  Title  5  U.S.C 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Date:  January  26,  2000. 

Time:  2:00  p.m.  to  4.00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.,  Suite  350, 
Rockville,  MD  20892,  (Telephone  Conference 

Call).  .    .     .  ^..  f 

Contact  Person:  Andrew  P.  Manani,  Chiet, 
Scientific  Review  Branch,  6120  Executive 
Blvd.,  Suite  350,  Rockville,  MD  10892.  301/ 
496-5561.  ,,         ,        _ 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

January  18.  2000. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  00-1932  Filed  1-27-00;  8:45  am) 
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as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosvire  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Clinical  Trials  Review 
Committee. 

Date:  February  27-28,  2000. 
Time:  7:00  p.m.  to  1:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One    . 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  Joyce  A.  Hunter,  NHLBI/ 
DEA/Review  Branch.  Rockledge  Building  II, 
Room  7192,  MSC  7924,  6701  Rockledge 
Drive,  Bethesda,  MD  20892,  (301)  435-0287. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  98.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  19,  2000. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  00-1933  Filed  1-27-00;  8:45  am] 
BILUNG  CODE  7555-01-M 


January  19,  2000. 
LaVem^  Y.  Stringfield. 

Directoi ,  Office  of  Federal  Advisory 

Commi  tee  Policy. 

[FR  Doc .  00-1936  Filed  1-27-00  8:45aml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(4)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 

meeting.  ,      ,       j      »i. 

The  meeting  will  be  closed  to  ttie 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  TiUe  5  U.S.C, 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Dofe:  January  21.  2000. 

Time:  3:00  PM  to  4:00  PM. 
-     Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  45  Natcher  Bldg,  Rm  5As.25u, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Tommy  L.  Broadwater, 
Chief,  Grants  Review  Branch.  NIAMS,  NIH, 
45  Center  Drive,  Rm.  5AS25U,  Bethesda,  MD 
20892,  301-594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  January  19,  2000. 

La  Verne  Y.  StringSeld, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-1930  Filed  1-27-00;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  19(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6}.  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu-e  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Centers 
Review  Committee. 

Date:  February  28,  2000. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  Rita  Liu,  Health  Scientist 
Administrator,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547.  Bethesda, 
MD  20892-9547,  (301)  443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Program 
Projects. 

Date:  February  29,  2000. 

rime;  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  Rita  Liu,  Health  Scientist 
Administrator,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda. 
MD  20892-9547,  (301)  443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Health 
Services  Research  Subcommittee. 

Date:  February  29,  2000. 

Time:  830  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Wisconsin  at  Western  Ave..  Washington,  DC 
20015. 

Contact  Person:  Marina  L.  Volkov, 
Scientific  Review  Administrator,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547, 
(301)  435-1433. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Treatment 
Research  Subcommittee. 

Date:  February  29-March  1,  2000. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review,  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Wisconsin  at  Western  Ave.,  Washington,  DC 
20015. 

Contact  Person:  Kesinee  Nimit,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547. 
Bethesda,  MD  20892-9547,  (301)  435-1432. 
■Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group, 
Medication  Development  Research 
Subcommittee. 

Date:  March  1-2,  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency,  One  Metro  Center, 
Bethesda,  MD  20814. 

Contact  Person:  Khursheed  Asghar,  Chief, 
Basic  Sciences  Review  Branch,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
6001  Executive  Boulevard,  Room  3158,  MSC 
9547,  Bethesda,  MD  29089-2954,  (301)  443- 
2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Special 
Emphasis  Panel  for  Treatment  Research 
Subcommittee. 

Dofe.  March  1,2000. 

Time:  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Wisconsin  Ave.  and  Western  Ave.. 
Washington.  DC  20015. 

Contact  Person:  Susan  L.  Coyle,  Chief, 
Clinical,  Epidemiological  and  Applied 


Sciences  Review  Branch,  Office  of 
Extramural  Affairs,  National  bistitute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547. 
(301)  443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Training 
and  Career  Development  Subcommittee. 

Date:  March  7-9,  2000. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd.,  Bethesda,  MD  20814. 

Contact  Person:  Mark  Swieter,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
ExecutivB  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1389. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs.  National  Institutes  of  Health,  HHS) 

Dated:  January  19,  2000. 

La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-1934  Filed  1-27-00;  8:45  am) 

BILUNG  CODE  7SSS-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel 
"Antibodies  for  Neuroscience  Research". 

Date:  January  25,  2000. 

Time:  9:30  a.m.  to  11:00  a.m. 

Agenda:  To  review  and  evaluate  contract 
propo.sals.    " 
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Place:  Neuf  oscience 
Institutes  of 
Bethesda 
Call). 

Contact 
Review  Spec  ialist 
Affairs.  Nati 
National  Institutes 
Executive 
Bethesda 

This  noti(iB 
days  prior 
limitations 
funding  eye 
(Catalogue 
Program   ' 
Developme 
Developmei  it 
Awards;  ~" 
Research 
Training;  9: 
Programs, " 


^^ Center,  National 

lealth,  6001  Executive  Blvd.. 
20892.  (Telephone  Conference 


,M) 


Pi  rson:  Eric  Zatman.  Contract 
c  ialist.  Office  of  Extramural 
i:  mal  Institute  on  Drug  Abuse, 
,.o  itutes  of  Health,  DHHS,  6001 
Bdulevard,  Room  3158,  MSC  9547, 
20892-9547,  (301)  435-1438. 
,  is  being  published  less  than  15 
_  the  meeting  due  to  the  liming 
i  mposed  by  the  review  and 


,M3 


:t( 


Dated 
LaVerne  Y 

Director.  Ojjf^ 

Committee 

(FR  Doc.  0(^1935 


BiLUNG  COO  ;  4140-01-M 


purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  January  21,  2000. 
loseph  A.  D'Agosta. 
General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
[FR  Doc.  00-1913  Filed  1-27-O0;  8:45  am] 
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Federal  Domestic  Assistance 
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it  Award  for  Clinicians,  Scientist 
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,  Drug  Abuse  National 
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,j.279  Drug  Abuse  Research 
h  ational  Institutes  of  Health  HHS) 


!Cf 

I  Noi 


93  278 
Se  rvice . 


JaAuary  19,  2000. 
Stringfield. 

'ice  of  Federal  Advisory 
"olicy. 

Filed  1-27-00;  8:45  am] 


DEPARTljlENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  N<i.  FR-4557-fM)4] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-070-00-1 020-PA] 

Supplementary  Rule  Regarding 
Operation  of  Motorized  Vehicles  In 
Developed  Recreation  Sites  on  Public 
Lands  in  Montana 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Establishment  of  a 
Supplementary  Rule  establishing 
guidelines  for  the  operation  of  off-road 
vehicles  within  developed  recreational 
sites  on  public  lands  administered  by 
the  BLM  Butte  Field  Office  in  the  state 
of  Montana.  


is  pimishable  by  fines  and/or 
imprisonment  under  43  CFR  8360.Q-7. 
EFFECTIVE  DATE:  To  comply  with  the 
Administrative  Procedures  Act,  this 
Supplementary  Rule  will  go  into  effect 
30  days  after  publication  in  the  Federal 
Register  if  no  substantive  negative 
comments  are  received  and  will  remain 
in  effect  until  rescinded  or  modified  by 
the  authorized  officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Hartmann,  Acting  Field  Manager, 
P.O.  Box  3388,  Butte,  Montana  59702. 
406-494-5059. 

Dated:  lanuary  12,  2000. 
Steve  Hartmann, 
Acting  Field  Manager. 
[FR  Doc.  00-1673  Filed  1-27-00;  8:45  am] 

BILUNG  CODE  4310-ON-P 


AGENCY: 

Secretary 
Developr  lent 

ACTION: 


(pffice  of  the  Assistant 
for  Community  Planning  and 
HUD. 
Hotice. 


SUMMARY  This  Notice  identifies 
unutiliz«l,  underutilized,  excess,  and 
surplus  I  ederal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVI:  DATE:  January  28,  2000. 
FOR  FURTWER  INFORMATION  CONTACT: 
Clifford  Taffet,  Department  of  Housing 
and  Urbi  n  Development,  Room  7262, 
451  Sev(  nth  Street  SW,  Washington,  DC 
20410:  t(  lephone  (202)  708-1234;  TTY 
number  or  the  hearing-  and  speech- 
impaire<  (202)  708-2565  (these 
telephoi  e  numbers  are  not  toll-free),  or 
call  the  oU-free  Title  V  information  line 
at 1-80C -927-7588. 
SUPPLEI/  ENTARY  INFORMATION:  In 
accorda:  ice  with  the  December  12,  1988 
or^er  in  National  Coalition  for  the 

J  V.  Veterans  Administration, 

88-2503-OG(D.D.C.).HUD 

5s  a  Notice,  on  a  weekly  basis, 
ing  unutilized,  underutilized, 
nd  surplus  Federal  buildings 
property  that  HUD  has 
reviewe  d  for  suitability  for  use  to  assist 
the  hon  leless.  Today's  Notice  is  for  the 


court 
Howelefs 
No 
publish  js 
identify  i 
excess 
and  rea 


SUMMARY:  Off-road  vehicle  use  in 
developed  recreation  sites  has  resulted 
in  conflicts  between  vehicle  operators 
and  other  public  land  site  visitors. 
Safety  hazards  occur  with  imlimited 
vehicle  use  in  congested,  developed 
recreation  sites.  Vehicle  operation  off 
roadways  in  developed  campgroimds 
and  picnic  areas  has  caused 
considerable  damage  to  nat\iral 
resources  and  public  property  resulting 
in  increased  operational  and 
maintenance  costs.  The  developed 
recreation  sites  listed  below  shall  be 
closed  to  the  use  and  operation  of  off- 
road  vehicles  from  April  15  thru 
October  15.  Off-road  vehicle  operation 
outside  these  dates  shall  be  limited  to 
existing  roads,  parking  lots  and 
campsite  pull-ins.  Sites  administered  by 
the  Butte  Field  Office  affected  by  this 
restriction  notice  include: 
Yellowstone  River— Carbella. 
Big  Hole  River— East  Bank,  Dickie 
Bridge,  Bryant  Creek,  Jerry  Creek, 
Upper  and  Lower  Divide. 
Missouri  River- Upper  and  Lower 
Toston,  Devils  Elbow,  Holter  Dam, 
Holter  Lake,  Log  Gulch  and  Departure 
Point. 

This  Supplementary  Rule  is  issued 

under  authority  of  43  CFR  8365.1-6. 

Penalties:  As  prescribed  under  the 

Federal  Land  Policy  and  Management 

Act,  43  use  Section  1733(a).  Violation 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  »d  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 

therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
tiie  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  contaiiung  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  filnge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statues,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
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specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  conunent 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procediu-es  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination    ' 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decisions,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  requfred  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determination,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage  ' 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  docizment 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I 
None 
Volume  n 
None 

Volume  III 
None 

Volume  IV 
None 

Volume  V 
None 

Volume  VI 
None 

Volume  Vn 
None 

General  Wage  Determination 
Publication 


General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Conmierce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  file 
seven  separate  volimies,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  21st  day 
of  January  2000. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  00-1882  Filed  1-27-O0;  8:45  am] 
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NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  In  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date/Time:  February  9-10,  2000, 
8:30a.m.— 5:00p.m.;  February  11,  2000, 
8:30a.m. — Adjourn. 

Place:  Room  390.  National  Science 
Foundation,  4201  Wilson  Blvd,  Arlington, 
Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Carter  Kimsey,  Program 
Coordinator,  Postdoctoi%l  Research 
Fellowships  in  Microbial  Biology,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia  22230.  (703)  306-1469. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate 
Postdoctoral  Research  Fellowships  in 
Biological  Informatics  proposals  submitted  in 
response  to  the  program  announcement  (NSF 
99-142). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  24,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-1992  Filed  1-27-00  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  the  Division 
of  Electrical  and  Communications 
Systems;  Notice  of  IMeeting 

In  accordance  vyith  the  Federal , 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems 
(1196). 

Date/time:  February  3-4,  2000,  8:30  a.m.  to 
5  p.m. 

Place:  Room  360,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Marija  llic,  Program 
Director,  Room  675,  Division  of  Electrical 
and  Communications  Systems,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
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Arlington.  VA 
1339. 
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Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  9463. 
as  amended),  the  National  Science 
Foundation  announces  the  followmg 
meeting: 

Name:  Committee  of  Visitors  for  the 
Division  of  Physics.  Subcommittee  of  the 
Advisory  Committee  for  Mathematical  and 
Physical  Sciences 

Date  and  Time: 
Wednesday,  February  9,  2000,  8:30  a.m.-6 

p.m.  _ 

Thursday.  February  10,  2000.  8:30  a.m.-5 

p.m. 
Friday.  February  11,  2000,  8:30  a.m.-3  p.m. 

Place:  Room  1235,  NSF,  4201  Wilson 
Blvd..  Arlington,  VA. 

Type  of  Meeting:  Part-Open— (see  Agenda. 

below).  ,  .    r,  u 

Contact  Person:  Dr.  Joseph  L.  Dehmer, 
Director,  Division  of  Physics,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Room  1015.37,  Arlington.  VA  22230 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  program  evaluation,  GPRA 
assessments,  and  access  to  privileged 
materials. 

Agenda 

Closed:  Februarv  9, 10.  and  11  from  8:30— 
600  each  dav-To  review  the  merit  review 
processes  covering  hinding  decisions  made 
during  the  immediately  preceding  three  fiscal 
years  of  the  Division  of  Physics  programs. 

Open:  Februarv  11  from  10:30-1  l:30-To 
assess  the  results  of  NSF  program 
investments  in  the  Division  of  Physics.  This 
shall  involve  a  discussion  and  review  ot 
results  focused  on  NSF  and  grantee  outputs 
and  related  outcomes  achieved  or  realized 
during  the  preceding  three  fiscal  years.  These 
results  may  be  based  on  NSF  grants  or  other 
investments  made  in  earlier  years. 

Reason  for  Closing:  During  the  closed 
session,  the  COV  will  be  reviewing  proposal 
actions  that  will  include  privileged 
intellectual  property  and  personal 
information  that  could  harm  individuals  it 
they  are  disclosed.  Such  deliberations  are 
exempt  under  5  U.S.C.  552B9c)(4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 


action:  Proposed  adoption  of  a 
Railroad  Cost  Recovery  Procedures 
productivity  adjustment. 


Karen  York, 

Committee  Management  Officer. 

(FR  Doc.  00-1996  Filed  l-27-00;8:45aml 
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summary:  The  Surface  Transportation 
Board  proposes  to  adopt  1.035  (3.5%)  as 
the  measure  of  average  grov^  in 
railroad  productivity  for  the  1994-1998 
{5-year)  period.  The  current  value  of 
5.7%  was  developed  for  the  1993  to 
1997  period. 

dates:  Comments  are  due  by  February 
11, 2000. 

EFFECTIVE  DATE:  The  proposed 
productivity  adjustment  is  effective  30 
days  after  the  date  of  service. 
ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  290  (Sub-No.  4)  to:  Office  of  the 
Secretary,  Case  Control  Branch,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001  Parties  should  submit  all  pleading 
and  attachments  on  a  3.5-inch  diskette 
in  WordPerfect  6.0  or  6.1  compatible 
format. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Teff  Warren,  (202)  565-1533.  TDD  for 
the  hearing  impaired:  (202)  565-1695. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  hill  decision  write  to,  call, 
or  pick  up  in  person  from:  DA»TO»DA 
OFFICE  SOLUTIONS,  Suite  210,  1925  K 
Street.  NW,  Washington.  DC  20423- 
0001.  telephone  (202)  289-4357. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
565-1695.)  .^         . 

This  action  will  not  significanUy 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  will-  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  January  21.  2000. 
By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Burkes,  and  Commissioner 
Clyburn. 

Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  00-1998  Filed  1-27-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Ex  Parte  No.  290  (Sub  No.  4)] 

Railroad  Cost  Recovery  Procedures- 
Productivity  Adjustment 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Ex  Parte  No.  582] 

Public  Views  on  Major  Rail 
Consolidations 


agency:  Surface  Transportation  Board.        AGENCY:  Surface  Transportation  Board. 
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ACTION:  Notice  of  Public  Hearing  and 
Request  for  Conunents. 

summary:  The  Surface  Transportation 
Board  (Board)  will  hold  a  public  hearing 
beginning  on  Wednesday,  March  8, 
2000,  at  its  offices  in  Washington,  DC, 
to  provide  interested  persons  an 
opportunity  to  express  their  views  on 
the  subject  of  major  railroad 
consolidations  and  the  present  and 
future  structure  of  the  North  American 
railroad  industry. 

DATES:  The  public  hearing  will  begin  on 
Wednesday,  March  8,  2000,  and,  if 
necessary,  will  continue  on  Thursday, 
March  9,  2000.  Any  person  wishing  to 
speak  at  the  hearing  must  file  with  the 
Board  a  written  notice  of  intent  to 
participate,  and  must  indicate  therein  a 
requested  time  allotment,  by  February  8, 
2000.  A  schedule  for  the  hearing,  which 
will  include  a  list  of  speakers  and  their 
allotted  times,  will  be  issued  by  the 
Board  by  February  18,  2000.  Each 
speaker  or  commenter  must  file  with  the 
Board  the  text  of  his/her  anticipated 
written  statement,  and/or  a  summary 
thereof,  by  February  29,  2000. 
ADDRESSES:  An  original  and  10  copies  of 
all  notices  of  intent  to  participate  and 
all  written  comments  and/or  summaries 
must  refer  to  STB  Ex  Parte.No.  582,  and 
must  be  sent  to:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  Attn:  STB  Ex  Parte  No. 
582. 1925  K  Street,  N.W.,  Washington, 
DC  20423-0001.  In  addition  to 
submitting  an  original  and  10  copies  of 
all  paper  documents  filed  with  the 
Board,  parties  must  also  submit,  on  3.5- 
inch  IBM-compatible  floppy  diskettes 
(in,  or  convertible  by  and  into, 
WordPerfect  7.0  format),  an  electronic 
copy  of  each  such  paper  document. ' 
FOR  FURTHER  INFORMATION,  CONTACT: 
Julia  M.  Farr,  (202)  565-1613.  (TDD  for 
the  hearing  impaired:  1-800-877-8339.] 
SUPPLEMENTARY  INFORMATION:  The 
Surface  Transportation  Board  (Board) 
has  decided,  on  its  own  motion,  to  hold 
a  public  hearing  beginning  at  10:00  a.m. 
on  Wednesday,  March  8,  2000,  at  its 
offices  in  Washington,  DC,  to  provide  a 
forum  for  the  expression  of  views  by 
interested  persons,  including  railroads, 
rail  shippers  and  other  users,  rail 
employees,  and  other  elements  of  the 
rail  sector,  on  major  rail  consolidations 
and  the  present  and  futm-e  structure  of 
the  North  American  railroad  industry. 

Issues.  This  public  hearing  is 
prompted  in  part  by  the  initiation  of, 
but  will  be  conducted  separate  and 
apart  fi-om,  the  "BNSF/CN"  control 


proceeding  in  STB  Finance  Docket  No. 
33842,  which  was  initiated  on 
December  20,  1999,  with  the  filing  by 
Burlington  Northern  Santa  Fe 
Corporation  and  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (referred  to  collectively  as 
BNSF)  and  Canadian  National  Railway 
Company,  Grand  Trunk  Western 
Railroad  Incorporated,  and  Illinois 
Central  Railroad  Company  (referred  to 
collectively  as  CN)  of  a  notice  indicating 
their  intent  to  file  an  application 
seeking  Board  authorization  under  49 
U.S.C.  11323-25  and  49  CFR  part  1180 
for  a  transaction  (referred  to  as  the 
BNSF/CN  transaction)  under  which 
BNSF  and  CN  would  be  brought  under 
common  control.^  We  are  aware  that,  in 
the  wake  of  the  filing  of  the  BNSF/CN 
notice  of  intent,  there  has  been  a  great 
deal  of  speculation  that  the  strategic 
responses  of  the  remaining  North 
American  rail  carriers  to  the  proposed 
BNSF/CN  transaction  will  lead  to  a  new 
round  of  major  railroad  consolidations, 
ultimately  resulting  in  the  formation  of 
two  North  American  transcontinental 
railroad  systems. 

We  are  also  aware  that  this 
speculation  has  caused  concern  given 
that  the  structure  of  the  North  American 
railroad  industry  has  already  changed 
dramatically  in  the  past  half  decade. 
There  remain  two  major  western 
railroads  and  two  major  eastern 
railroads  in  the  United  States.  And, 
although  there  have  been  no  major 
changes  in  the  structure  of  the  Canadian 
rail  network  following  the  privatization 
of  CN,  the  "CN/IC"  transaction 
represents  a  significant  tightening  of  the 
bonds  between  the  Canadian  and 
American  components  of  the  overall 
North  American  rail  network. 
Recognizing  the  restructuring  that  has 
occurred  and  the  speculation  about 
future  restructuring,  by  joint  letter  dated 
January  14,  2000,  Chairman  Bud  Shuster 
and  Ranking  Democratic  Member  James 
L.  Oberstar  of  the  House  Committee  on 
Transportation  and  Infrastructiu^  have 
urged  the  Board  "to  promptly  explore 
all  options  to  ensure  an  early  and 
vigorous  debate"  on  whether  the 
"downstream"  effects  of  the  proposed 
BNSF/CN  transaction  are  in  the  public 
interest.  Given  this  letter  and  the 
concerns  that  have  been  voiced 
publicly,  there  appears  to  be  strong 


'  Any  party  may  seek  a  waiver  from  the  electronic 
submission  requirement. 


^  See  Canadian  National  Railway  Company, 
Grand  Trunk  Western  Railroad  Incorporated. 
Illinois  Central  Railroad  Company.  Burlington 
Northern  Santa  Fe  Corporation,  and  The  Burlington 
Northern  and  Santa  Fe  Railway  Company  " 
Common  Control.  STB  Finance  Docket  No.  33842. 
Decision  Nos.  1  &  lA  (STB  served  Dec.  28,  1999) 
(published  in  the  Federal  Register  on  January  4, 
2000.  at  65  FR  318). 


sentiment  for  a  public  review  at  this 
time  of  what  the  evolving  structure  of 
the  North  American  railroad  industry  is 
and  should  be. 

In  scheduling  a  hearing  now,  we 
intend  no  prejudgment  of  the  yet-to-be- 
filed  BNSF/CN  application.  Rather,  we 
are  providing  a  forum  for  the  discussion 
of  broader  matters  that  have  been  raised 
since  the  announcement  of  the  proposed 
BNSF/CN  transaction.  In  this  regard, 
there  are  several  issues  upon  which  we 
seek  specific  comments,  and  any  other 
relevant  comments,  as  always,  are 
welcome. 

In  particular,  we  note  that  a  majority 
of  the  large  railroads  have  recently 
stated  that  now  is  the  time  to 
concentrate  on  existing  opportunities  to 
improve  service  rather  than  on  further 
consolidation.  And,  other  parties  have 
expressed  concern  about  more 
restructuring  while  the  industry  is  still 
recovering  from  service  difficulties  and 
other  disruptions  associated  with 
implementation  of  the  last  round  of 
major  rail  consolidations. ^  Accordingly, 
we  especially  wish  to  explore  public 
and,  in  particular,  rail  shipper  and  other 
user  views  on  the  timing  of  any 
proposed  large  railroad  consolidation. 

In  addition,  we  have  made  reference 
earlier  in  this  notice  to  the  concern 
publicly  expressed  that  the  strategic 
responses  engendered  by  another  large 
railroad  consolidation  would  lead  to 
significant  additional  consolidation,  and 
possibly  other  changes  in  the  structure 
of  the  rail  industry  or  in  the  way  in 
which  the  industn'  is  regulated.  The 
views  of  all  interested  persons  are 
invited  on  these  matters,  as  well  as  on 
the  question  of  whether  or  not  these 
eventualities  would  be  a  good  thing  for 
large  and  small  railroads,  and  for  their 
customers  and  employees,  and,  more 
broadly,  whether  it  would  be  in  the 
public  interest. 

Views  are  sought  also  on  fundamental 
questions  related  to  the  effects  of 
railroad  consolidations  on  the  financial 
condition  of  the  railroad  industry,  and 
the  industry's  ability  to  provide 
responsive  service  at  reasonable  prices. 
In  this  regard,  we  seek  comments  on 
whether  the  railroad  industry  has  and 
will  have  the  necessary  infrastructure, 
capacity  and  configuration  to  meet 
expected  demand  for  freight  service 
now  and  in  the  future. 


^  In  this  regard,  while  we  would  expect 
commenters  to  reference  implementation  and  other 
issues  that  have  arisen  in  the  wake  of  mergers  that 
have  already  been  approved,  we  remind  parties  that 
we  have  other  proceedings  more  specifically 
focused  in  oversight  of  individual  mergers  and  thus 
would  not  expect  the  use  of  this  proceeding  to 
litigate  or  relitigate  issues  specihcally  related  to 
those  transactions. 
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8,  2000).  Each  person 
to  speak  or  to  submit  written 
must  submit  his/her  written 


comments  and/or  a  written  summary 
thereof  (these  must  be  submitted  by 
February  29,  2000).  Each  such  person 
should  also  submit,  in  addition  to  an 
original  and  10  copies  of  all  paper 
documents  filed  with  the  Board,  an 
electronic  copv  of  each  such  paper 
document.  The  electronic  copy  should 
be  on  a  3.5-inch  IBM-compatible  fioppy 
diskette,  and  should  be  in.  or 
convertible  by  and  into.  WordPerfect 
7.0.  Any  person  may  seek  a  waiver  from 
the  electronic  submission  requirement. 

Coordination  Encouraged.  We 
encourage  interested  persons  to 
coordinate  the  presentation  of  their 
views  by  selecting  a  single  individual  to 
appear  at  the  hearing  on  behalf  of  their    . 
common  interests.  Because  of  the 
importance  of  shipper  views  on  the 
subject  matter,  however,  we  encourage 
individual  shippers  to  appear  and 
express  their  positions. 

Post-Hearing  Action.  We  will  take 
such  action,  if  any,  as  necessary  to 
respond  in  an  appropriate  fashion  to  the 
views  expressed  at  the  hearing. 

Federal  Register  Publication.  Notice  ot 
the  March  8.  2000  hearing  will  be 
published  in  the  Federal  Register. 

Board  Releases  Available  Via  The 
Internet.  Decisions  and  notices  of  the 
Board,  including  this  notice,  are 
available  on  the  Board's  website  at 
"www.stb.dot.gov." 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  January  21.  2000. 

By  the  Board.  Chairman  Morgan,  Vice 
Chairman  Burkes,  and  Commissioner 
Clybum. 

Vernon  A.  WilHams, 
Secretary. 
IFR  Doc.  00-1999  Filed  1-27-00;  8:45  am) 
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Union  Pacific  Railroad  Company- 
Abandonment  and  Discontinuance  of 
Trackage  Rights  Exemption— In  Dallas 
County,  TX 

Union  Pacific  Raikoad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Tmckage  Rights  to  abandon 
2.367  feet  of  raiboad  over  the  Oakland 
Avenue  Spur  from  station  186+62  at 
Malcohn  X  Boulevard  to  the  end  of  the 
track  at  Station  210+29.2  in  the  city  of 
Dallas,  DaUas  County,  TX.  The  line 


traverses  United  States  Postal  Service 
Zip  Code  75215. 

UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  and  discontinuance  shall 
be  protected  under  Oregon  Short  line  R. 
Co.— Abandonment— Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  February  23.  2000.  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues. ^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  February  3, 
2000.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February  14, 
2000.  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W., 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  James  P.  Gatlin,  General 
Attorney,  Union  Pacific  Railroad 
Company,  1416  Dodge  Street,  Room 
830,  Omaha,  NE  68179. 


>  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Boards  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Lines.  5  l.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exempUon's  effective  date. 

2  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currenUy  is 
set  at  $1000.  See  49  CFR  t002.2(f)(25). 
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If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  effects,  if  any,  of 
the  abandonment  and  discontinuance 
on  the  environment  and  historic 
resources.  The  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
January  28,  2000.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  SEA,  at  (202)  565- 


1545.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line.  If 
consummation  has  not  been  effected  by 
UP's  filing  of  a  notice  of  consummation 


by  January  24,  2001,  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  13,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  00-1230  Filed  1-27-00;  8:45  am) 
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17 1082,  1583.  1845.  3096. 

3648 

18 109 

23 4217 

86 3332 

216 270.  1083 

222 270 

223 105 

224 1082 

226 105.  1584 

300 272 

622 4221 

635 3199 

648 275,  431,  4546,  4547 

660 2926 


IV 


REMINDERS 

The  items 
editorially  c^mpi 
to  Federal 
Inclusion  ot 
this  list  haa 
significance 
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this  list  were 
led  as  an  aid 
Register  users, 
exclusion  from 
no  legal 


RULES  GJOING  irfTO 
EFFECT  JANUARY  28, 
2000 


AGRICULTLiRE 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutrition  programs: 
Summer  lood  service 
prograli— 

Prografn  meal  service 
during  scfiool  year, 
paperwor1(  reduction, 
and  targeted  State 
mon  taring;  put)lished 
12-^99 

COIMMERCE  DEPARTMENT 

Patent  an<f  Trademaric  Office 

Inventors'  Rights  Act; 
implemeitatlon: 

Inventiofi  promoters; 
comptaints;  published  1- 
20-00  1 

ENVIRONljiENTAL 
PROTECTION  AGENCY 

Air  pollutarjts,  hazardous; 
national  jsmission  standards: 
Compreateion-ignttion  marine 
engines  at  or  above  37 
kilowatts;  published  12-29- 
99 

FEDERAL 

COMMUNCATIONS 

COMMiSSiON 

Common  oarrier  services: 
Ex  Parta  presentation  in 
commission  proceedings; 
publis(ied  12-28-99 
Telecontnunications  Act  of 
1996;  implementation — 
Telecc  mmunications 
services,  equipment, 
and  customer  premises 
equpment;  access  by 
persons  with  disabilities; 
pubished  11-19-99 

HEALTH  ^ND  HUMAN 
SERVICE^  DEPARTMENT 

Food  and^  Drug 
Administration 

Medical  devices: 
Mammography  quality 
standards;  published  10-1- 
99      J 

TRANSPORTATION 
DEPARTI4ENT 
Federal  Aviation 
Administi  ation 

Ainworthin  5ss  directives: 
Bombarjier;  published  1-21- 
00 


Eurocopter  Deutschland 
GMBH;  published  1-13-00 

General  Electric  Co.; 
published  11-29-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Chemes  (tart)  grown  in — 
Michigan  et  al.;  comments 
due  by  2-4-00;  published 
1-5-00 
Sheep  and  lamb  promotion 
and  research;  comments 
due  by  2-1-00;  published  1- 
12-00 
Tobacco  inspection: 

Buriey  tobacco;  moisture 
testing;  comments  due  by 
1-31-00;  pubMshed  12-2- 
99 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

h4ational  Forest  System  land 
and  resource  management 
planning;  comrrents  due  by 
2-3-00;  published  12-16-99 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspections: 
Inspection  services — 

Retail  operations 
exemption  from 
requirements;  comments 
due  by  2-3-00; 
published  1-4-00 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Chemical  Weapons 
Convention  regulations; 
implementation;  comments 
due  by  1-31-00;  published 
12-30-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 
Critical  habitat  designation — 

Johnson's  seagrass; 
comments  due  by  2-2- 
00;  published  1-3-00 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  2-4- 
00;  published  12-21-99 


Magnuson-Stevens  Act 
provisions — 

Pacifk:  Coast  groundfish; 
annual  specifications 
and  management 
measures;  comments 
due  by  2-3-00; 
published  1-4-00 
Northeastern  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  2-4- 
00;  published  1-5-00 
Atlantk:  surf  clams,  ocean 
quahogs,  and  Maine 
mahogany  quahogs; 
fishing  quotas; 
comments  due  by  2-3- 
00;  published  1-4-00 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Gray's  Reef"  National 
Marine  Sanctuary,  GA; 
management  plan/ 
regulations  review; 
comments  due  by  2-1- 
00;  published  11-19-99 
Gray's  Reef  National 
Marine  Sanctuary,  GA; 
management  plan/ 
regulations  review; 
scoping  meetings; 
comments  due  by  2-1- 
00;  published  12-27-99 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
AmeriCorps  education  awards; 
comments  due  by  1-31-00; 
published  12-1-99 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Retiree  Dental  Program; 
expansion  of  dependent 
eligibility;  comments  due 
by  1-31-00;  published 
12-1-99 
Federal  Acquisition  Regulation 
(FAR): 

Davis-Bacon  Act; 
construction  contract  wage 
determination  options; 
comments  due  by  2-1-00; 
published  12-3-99 
Veterans'  employment; 
comments  due  by  2-1-00; 
published  12-3-99 
Yugoslavia  and  Afghanistan; 
acquisition  restrictions; 
comments  due  by  1-31- 
00;  published  12-1-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Perchloroethylene  emissions 
from  dry  cleaning 
facilities — 


Florida;  comments  due  by 
1-31-00;  published  12- 
28-99 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Commercial  and  industrial 
solid  waste  incineration 
'    units;  comments  due  by 
1-31-00;  published  11-30- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 

2-2-00;  published  1-18-00  . 

Illinois;  comments  due  by  2- 

2-00;  published  1-3-00 
Montana;  comments  due  by 

2-2-00;  published  1-3-00 
New  York;  comments  due 
by  2-4-00;  published  1-5- 
00 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
N-acyl  sarcosines  and 
sodium  N-acyl 
sarcosinates;  comments 
due  by  2-4-00;  published 
12-6-99 
Tetraconazole  [(-t-/-)-2-(2,4- 
dichlorophenyl)-3(1  H-1 ,2,4- 
triazol-1-yl)  propyl  1,1,2,2- 
tetrafluoroethyl  ether]; 
comments  due  by  2^-00; 
published  12-6-99 
Superfund  program: 
Natk>nal  oil  and  fiazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  1-31-00;  put)lished 
12-30-99 
National  priorities  list 
update;  comments  due 
by  1-31-00;  published 
12-30-99 
Toxic  substances: 
Significant  new  uses — 
Halogenated  benzyl  ester 
acrylate,  etc.;  comments 
due  by  2-4-00; 
published  1-5-00 
Water  supply: 
National  primary  drinking 
water  regulations — 
Radon-222;  maximum 
contaminant  level  goal; 
public  health  protection; 
comments  due  by  2-4- 
00;  published  12-21-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Indiana;  comments  due  by 
1-31-00;  published  12-17- 
99 
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Radio  frequency  devices: 
Radio  services  operating 

below  30  MHz;  conducted 

emission  limits;  comments 

due  by  1-31-00;  published 

11-16-99 
Radio  stations;  table  of 
assignments: 
Arizona;  comments  due  by 

1-31-00;  published  12-30- 

99 
Califomia;  comments  due  by 

1-31-00;  published  12-30- 

99 
Louisiana;  comments  due  by 

1-31-00;  published  12-30- 

99 
Virginia  and  Maryland; 

comments  due  by  1-31- 

00;  published  12-17-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Davis-Bacon  Act; 

construction  contract  wage 

determination  options; 

comments  due  by  2-1-00; 

published  12-3-99 
Veterans'  employment; 

comments  due  by  2-1-00; 

published  12-3-99 
Yugoslavia  and  Afghanistan; 

acquisition  restrictions; 

comments  due  by  1-31- 

00;  published  12-1-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Personal  Responsibility  and 
Wortt  Opportunity 
Reconciliation  Act  of  1996; 
implementation: 
Temporary  Assistance  for 

Needy  Families 

Program — 

High  perfomiance  bonus 
rewards  to  States; 
comments  due  by  2-4- 
00;  published  12-6-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  2-2-00;  published 
11-4-99 
Human  drugs: 
Prescription  drug  marketing; 
comments  due  by  2-1-00; 
published  12-3-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicaid: 

Managed  care  organizations; 
extemal  quality  review; 


comments  due  by  1-31- 
00;  published  12-1-99 
Medicare  and  Medicaid 

programs: 

Religious  nonmedical  health 
care  institutions  and 
advance  directives; 
comments  due  by  1-31- 
00;  published  11-30-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Spalding's  catchfly; 

comments  due  by  2-1-00; 

published  12-3-99 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Oil  value  for  royalty  due  on 
Federal  leases; 
establishment;  comments 
due  by  1-31-00;  published 
12-30-99 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

List  I  chemical  manufacturers, 
distributors,  importers,  and 
exporters;  registration: 
Registration  and 
reregistration  fees; 
comments  due  by  1-31- 
00;  published  12-1-99 
Correction;  comments  due 
by  1-31-00;  published 
12-16-99 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Birth  and  adoption 
unemployment 
compensation;  comments 
due  by  2-2-00;  published  1- 
13-00 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Occupational  safety  and  health 
standards: 
Ergonomics  program; 

comments  due  by  2-1-00; 

published  11-23-99 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 

Child  labor;  civil  nraney 
penalties;  inflation 
adjustment;  comments  due 
by  1-31-00;  puWished  11- 
30-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Davis-Bacon  Act; 
construction  contract  wage 
determination  options; 


comments  due  by  2-1-00; 
published  12-3-99 
Veterans'  employment; 
comments  due  by  2-1-00; 
putJiished  12-3-99 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management: 
Agency  records  centers; 

storage  standards  update; 

comnf>ents  due  by  1-31- 

00;  published  12-2-99 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Share  insurance  and 

appendix;  update  and 

clarification;  comments 

due  by  1-31-00;  published 

11-30-99 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Palletized  standard  mail  and 

bound  printed  matter,  etc.; 

preparation  changes; 

comments  due  by  2-3-00; 

published  1-4-00 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Unemployment 

Insurance  Act: 

Sickness  and  unemployment 
t)enefits;  waiting  period 
shortened,  etc.;  comments 
due  by  2-1-00;  published 
12-3-99 

SECURfTIES  AND 
EXCHANGE  COMMISSION 

Public  utility  holding 
companies: 
Acquisition  of  U.S.  utilities 

by  foreign  companies; 

internationalization ; 

comments  due  by  2-4-00; 

published  12-21-99 
Securities: 
Unlisted  trading  privileges; 

comments  due  by  1-31- 

00;  published  12-15-99 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 

Certified  development 
companies;  areas  of 
operatkxis;  comments  due 
by  1-31-00:  pubiished  12- 
1-99 
OFFICE  OF  UNITED  STATES 
TRADE  REPRESENTATIVE 
Trade  Representative,  Office 
of  United  States 
Tariff-rate  quota 

implementation  for  imports 

of  sugar-containing  products; 

comments  due  by  1-31-00; 

published  12-1-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
American  Society  for  Testing 

and  Materials  (ASTM); 


standards  incorporated  by 
referer)ce:  update: 
comments  due  by  1-31-00; 
published  12-1-99 

Regattas  arnj  marine  parades: 

Port  of  Miami,  FL;  OPSAIL 
2000:  comments  due  by 
1-31-00;  published  12-17- 
99 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Airtxjs;  comments  due  by  1- 
31-00;  published  12-30-99 

Alexander  Schletcher 
Segelflugzeugbau ; 
comments  due  by  1-31- 
00;  published  12-28-99 

Boeing;  comments  due  by 
1-31-00;  published  11-30- 
99 

Constucciones  Aeronautk^as, 
S.A.;  comments  due  by  2- 
4-00;  putjiished  1-5-00 

Eurocopter  Deutschland 
Gml)H;  comments  due  by 
1-31-00;  published  12-2- 
99 

Eurocopter  France; 
comments  due  by  1-31- 
00;  published  11-30-99 

Fokker  comments  due  by 
2-3-00;  puWished  1-4-O0 

Hartzeil  Propeller,  Inc.; 
comments  due  by  2-1-00; 
published  12-3-99 

Rolls  Royce,  pte;  comnf>ents 
due  by  2-1-00;  published 
12-3-99 

Saab;  comments  due  by  2- 
4-00;  published  1-5-00 

TurtxxT>eca  Arrius; 
comnwnts  due  by  1-31- 
00;  published  12-1-99 

Class  D  airspace;  comments 
due  by  2-4-00;  publisf>ed  1- 
5-00 

Class  E  airspace;  comrT>ents 
due  by  1-31-00;  put)lished 
12-17-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Treasury  securities, 
reopening:  original  issue 
discount;  comments  due 
by  2-3-00;  put)lished  11-5- 
99 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudicatk>n;  pensions, 
compensation,  dependency, 
etc.: 

Well-grounded  claims; 
comments  due  by  1-31- 
00;  published  12-2-99 


UST  OF  PUBLIC  LAWS 


Note:  The  L  ist  of  Public  Laws 
for  the  first  ^ssion  of  the 
106th  Congiiess  has  Iseen 
completed  and  will  resume 
when  bills  afe  enacted  into 
law  dunng  t|ie  second  session 
of  the  106th(  Congress,  which 


convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
1999. 

Last  List  December  21,  1999. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart932 

[Docket  No.  FV99-932-3  FR] 

Olives  Grown  in  California;  Revisions 
to  Handling  Requirements 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACnON:  Final  rule. 

SUMMARY:  This  rule  revises  the  handling 
requirements  luider  the  California  olive 
marketing  order.  The  olive  marketing 
order  regulates  the  handling  of  olives 
grown  in  California,  and  is  administered 
locally  by  the  California  Olive 
Committee  (committee).  This  rule 
establishes  exemption,  safeguard,  and 
reporting  requirements  for  handlers 
desiring  to  ship  a  small  portion  of  their 
olives  as  new  packaged  olive  products 
for  test  marketing  and  market 
development  projects.  This  rule  will 
help  provide  uniform  procedures  under 
the  order  and  improve  overall  program 
administration. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  February  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Vawter.  California  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  2202  Monterey  Street,  suite 
102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 


AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington.  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698.  or  E-mail:  ^ 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  148  and  Marketing 
Order  No.  932.  both  as  amended  (7  CFR 
part  932).  regulating  the  handling  of 
olives  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agriculttiral 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  poUcies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefit>m.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
enfry  of  the  ruling. 

This  final  rule  revises  the  handling 
requirements  under  the  order  for  olives 
grown  in  California.  The  revision 
implements  procedures  and  reporting 
requirements  for  handlers  desiring  to 
use  a  small  portion  of  their  olives  to  test 
market  and  initiate  market  development 
projects  for  new  packaged  olive 
products.  The  procedures  include 
completion  and  submission  of  a  new 


form,  the  COC  Form  155.  and  approval 
by  committee  staff. 

Sections  932.51  and  932.52  of  the 
olive  marketing  order  authorize 
regulatory  requirements  regarding  the 
handling  of  California  packaged  olives. 
Such  requirements  include  incoming 
and  outgoing  handling  requirements 
with  regard  to  quality,  size,  and  style  of 
olives.  Certain  of  these  requirements  are 
implemented  under  §932.149.  Styles  of 
olives  include  whole,  pitted,  sliced, 
segmented  (wedged),  halved,  chopped, 
and  broken  pitted.  Handlers  will  be 
permitted  to  use  other  styles  of  olives 
and  to  add  other  ingredients  to  the 
finished  product,  such  as  flavorings, 
pieces  of  garlic,  or  jalapeno  peppers. 

Section  932.55  of  the  order  provides 
authority  for  regulatory  exemptions  for 
olives  which  are  used  for  specified 
purposes,  including  shipments  of  olives 
used  to  facilitate  the  conduct  of 
marketing  research  and  development 
projects.  Section  932.55  of  the  order  also 
provides  authority  for  the  committee  to 
recommend  rules,  regulations,  and 
safeguards  necessary  to  ensure  that 
olives  exempted  under  the  provisions  of 
this  section  are  handled  only  as 
authorized. 

Section  932.155  of  the  order's  rules 
and  regulations  provides  specific 
safeguards  for  certain  special  purpose 
shipments  of  packaged  olives.  However, 
these  regulations  do  not  include 
requirements  and  procedures  related  to 
shipping  packaged  olives  for  test 
marketing  and  market  development.  In 
the  past,  the  committee  has.  on 
occasion,  approved  such  marketing 
projects.  This  rule  revises  §932.155  for 
the  piupose  of  clarifying  the  language 
and  to  include  an  exemption  and 
safeguards  in  the  rules  and  regtilations 
for  shipments  of  new  packaged  olive 
products  for  test  marketing  and  market 
development.  The  revision  clarifies 
existing  practices  in  the  regulations,  and 
establishes  imiform  procedures  for  all 
handlers  to.  ensure  that  the  handling  of 
new  product  packaged  olives  exempted 
under  the  provisions  of  §  932.55  will  be 
handled  only  as  authorized.  Such  new 
products  could  include  packaged  olives 
of  different  styles  containing  various 
ingredients  or  flavorings,  such  as  pieces 
of  garUc.  or  jalapeno  peppers. 

The  rule  specifies  information 
requested  on  a  new  form,  the  COC  155. 
Prior  to  engaging  in  test  marketing  and 
initiating  market  development  projects 
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for  a  new  prodi  ict,  a  handler  will  be 
required  to  file  the  COC  155  with  the 
conunittee.  Th((  form  includes:  (1)  The 
name  and  addr  sss  of  requesting  handler; 
(2)  the  quantity  of  olives  to  be  utilized 
(limited  to  not  more  than  five  percent  of 
the  applicant  handler's  crop  year 
acquisitions);  ( i)  specific  market  outlet; 
(4)  flavorings  o  r  other  ingredients  added 
to  the  olives;  (J )  style  of  olives  used;  (6) 
type  of  olives  v  sed,  either  black  or  green 
ripe;  (7)  contaii  ler  sizes;  (8)  varieties 
used,  whether  Kscolano,  Barouni, 
Manzanillo,  Mssion,  Sevillano,  etc.;  (9) 
sizes  of  olives  utilized;  (10)  approximate 
dates  on  which  the  new  product  will  be 
packaged;  (11)  place  of  inspection;  (12) 
certification  th|t  all  assessments  and 
reporting  requirements  in  effect  under 
the  marketing  ( rder  will  be  met  prior  to 
shipment;  (13)  certification  that  all  such 
fruit  will  be  ke;  )t  separate  from  other 
packaged  olives  and  will  be  so 
identified  by  control  cards  or  other 
means  acceptable  to  the  Inspection 
Service;  (14)  purpose  and  natiue  of  the 
request,  whether  for  test  marketing, 
evaluation,  majket  research,  etc.;  (15)  an 
estimate  of  the  amoimt  of  time  required 
to  complete  the  test.  The  committee 
shall  promptly  lapprove  or  deny  the 
application,  and  may  add  limitations  to 
any  such  apprcval. 

Any  product  remaining  at  the  end  of 
the  test-market  period  shall  be  disposed 
of  according  to  paragraph  (a)  of 
§932.155,  whi(  h  specifies  procedures 
for  disposing  o '  packaged  olives  in  the 
production  of  qlive  oil,  donating  to  a 
charitable  organization,  or  by  diunping. 

On  Decembe:  10,  1998,  the  committee 
met  to  discuss  he  recommendation. 
Additional  dis<  ;ussion  occmred  at 
various  subcommittee  meetings  prior  to 
the  December  1  0,  1998.  committee 
meeting. 

According  to  the  committee,  demand 
for  packaged  ol  ives  has  remained 
relatively  stagnant  in  recent  years.  The 
committee  believes  that  to  improve 
returns  to  prod  icers  and  handlers, 
handlers  must  lave  the  flexibility  to 
respond  to  shif  ting  trends  in  the 
marketplace  b\  test  marketing  new 
products.  Hanc  lers  must  be  allowed  the 
opportunity  to  try  marketing  innovative 
new  products  I  ree  from  certain 
marketing  order  obligations,  such  as 
style  and  flavoi  requirements  which 
appear  to  be  to  )  restrictive  for  these  new 
products.  Such  shipments  will, 
therefore,  be  e>  empt  from  the 
requirements  of  §  932.149.  Because  it 
appears  that  su  ch  shipments  can  be 
made  in  compEance  with  all  other  order 
requirements,  \  hey  will  remain 
applicable.  Th:  s  rule  will  allow 
handlers  to  res  jond  to  marketing 
opportunities  <  nd  requests  from  buyers, 


which  could  result  in  increased  olive 
sales.  In  addition,  since  handlers  have 
large  amounts  of  capital  invested  in 
their  processing  plants,  any  increase  in 
the  araoimt  of  olives  processed  yields  a 
reduction  of  per  unit  processing  costs, 
which  is  a  benefit  to  handlers  and 
producers. 

It  has  been  the  industry's  experience 
that  the  ability  to  ship  new  products  for 
test  marketing  and  market  development 
helps  to  encourage  handlers  to  develop 
new  product  lines.  The  committee 
believes  that  this  option  should 
continue  to  be  available,  allowing 
handlers  to  take  advantage  of  additional 
marketing  opportimities  to  expand  the 
market  for  processed  olives.  Adding 
procedures  to  the  rules  and  regulations 
will  clarify  the  existing  practice,  and 
will  provide  uniform  requirements  for 
handlers. 

Therefore,  when  the  committee  met  in 
December,  it  unanimously 
recommended  modifying  the  rules  and 
regxdations  to  specify  procedures  and 
reporting  requirements  to  permit 
handlers  to  ship  a  small  portion  of  their 
olives  for  new  packaged  olive  products 
for  test  marketing  and  market 
development  projects.  In  addition,  the 
committee  recommended  development 
of  a  new  form,  the  COC  Form  155,  that 
handlers  interested  in  test  marketing 
and  market  development  projects  for 
new  olive  products  must  complete  and 
file  with  the  committee. 

The  information  supplied  by  the 
applicant  handler  will  provide  the 
committee  with  information  necessary 
to  ensure  that  the  product  is  used  for 
test  marketing  or  for  marketing 
development  projects  and  that  the 
Inspection  Service  is  aware  of  the 
product. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA), 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  2  handlers  subject  to 
regulation  under  the  order  and 
approximately  1,200  producers  of  olives 
in  the  regulated  area.  In  the  initied 
regulatory  flexibility  analysis,  we 
estimated  that  there  were  three  handlers 


subject  to  regiUation  under  the  order. 
Since  publication  of  the  proposed  rule, 
more  current  information  indicates  that 
there  are  two  handlers  subject  to 
regulation.  Small  agricultural  service 
firms  have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  Neither  of  the  olive  handlers 
may  be  classified  as  small  entities.  The 
majority  of  producers  may  be  classified 
as  small  entities. 

A  review  of  historical  and  preliminary 
information  pertaining  to  the  1999-2000 
crop  year  (August  1  through  July  31) 
indicates  that  total  grower  revenue  for 
the  1999  crop  will  approximate 
$39,500,000,  and  the  average  grower 
revenue  will  be  approximately  $33,000. 
Thus,  it  can  be  concluded  that  the 
majority  of  producers  of  California 
olives  may  be  classified  as  small 
entities. 

This  final  rule  revises  §932.155  to 
include  requirements  for  handlers 
desiring  to  ship  olives  to  test  markets 
and  initiate  market  development 
projects  for  small  quantities  of  new 
olive  products.  This  rule  also  reformats 
§  932.155  for  the  purposes  of  clarity. 

An  alternative  to  this  action  would  be 
to  maintain  the  status  quo,  whereby  the 
regulations  would  not  address  the  needs 
of  handlers  desiring  to  ship  new 
products  for  test  marketing  and  market 
development.  However,  the  conmuttee 
and  the  Department  believe  that 
regulations  should  be  modified  to 
address  these  needs.  This  will  ensure 
that  uniform  gmdelines  and  procedures 
are  followed  by  handlers  desiring  to  test 
market  and  initiate  market  development 
projects.  Such  activities  could 
ultimately  result  in  increasing  seiles  of 
processed  olives. 

Under  this  rule,  the  conunittee  will 
review  written  requests  from  handlers 
interested  in  test  marketing  and  market 
development  of  new  product  lines.  Such 
requests  will  be  made  on  a  new  form, 
the  COC  155,  which  requires  uniform 
information  from  all  applicant  handlers. 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  This  new  form  is 
anticipated  to  be  utilized  when  handlers 
have  developed  new  product  lines 
which  they  desire  to  test  market. 

The  change  in  handling  regulations 
will  provide  increased  flexibility  to 
handlers  to  respond  to  shifting  trends  in 
the  marketplace. 
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The  reporting  and  recordkeeping 
burden  has  changed  from  the  burden  in 
the  proposed  rule  because  the  number 
of  handlers  subject  to  regulation  under 
the  order  has  dropped  from  three  to  two. 
Accordingly,  this  action  imposes  an 
additional  reporting  or  recordkeeping 
requirement  on  two  olive  handlers  by 
requiring  them  to  complete  COC  Form 
155  prior  to  the  test  marketing  of  a  new 
canned  olive  product.  The  new  form 
will  be  filed  annually  and  will  take 
about  20  minutes  to  complete. 
Therefore,  the  additional  burden  created 
by  the  use  of  this  form  by  the  two 
handlers  is  estimated  to  be  40  minutes. 
However,  the  committee  believes  that 
the  burden  of  such  a  requirement  will 
be  outweighed  by  the  opportunities  for 
handlers  to  test  market  new  products. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  that  are  contained  in  this 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  No.  0581-0142 
for  documents  required  imder  the  olive 
marketing  order.  As  noted  in  the  initial 
regulatory  flexibility  analysis,  the 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  final  rule. 

In  addition,  the  committee's  meeting 
was  widely  publicized  throughout  the 
olive  industry  and  all  interested  persons 
were  encoiuaged  to  attend  the  meeting 
and  participate  in  committee 
deliberations  on  all  issues.  Like  all 
conunittee  meetings,  the  December  10, 
1998,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
encouraged  to  express  views  on  this 
issue.  The  committee  is  comprised  of  16 
members,  of  which  8  are  producers  and 
8  are  handlers.  Each  of  the  two  handler 
entities  is  presendy  represented  on  the 
committee. 

A  proposed  nde  concerning  this 
action  was  published  in  the  Federal 
Register  on  October  26,  1999  (64  FR 
57597).  The  proposal  also  announced 
AMS's  intent  to  request  a  revision  to  the 
currendy  approved  information 
collection  requirements  issued  imder 
the  order.  Copies  of  the  proposal  were 
provided  to  the  two  affected  handlers  on 
October  26, 1999.  Finally,  the  proposed 
rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register.  A  60-day  comment  period, 
ending  December  27, 1999,  was 
provided  to  allow  interested  persons  to 
respond  to  the  proposal.  No  comments 
were  received. 

A  small  business  guide  on  complying 
with  fruit  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 


http://www.usda.gov/fv/moab.html. 
Any  questions  about  the  compliance 
guide  should  be  sent  to  Jay  Guerber  at 
the  previously  mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

After  consideration  of  all  relevant 
matters  presented,  including  the 
information  and  recommendation 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  nde  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  shipments  of  olives 
occur  all  year-round,  and,  therefore,  the 
safeguard  procedures  on  test  marketing 
new  products  shoidd  be  in  effect  as 
soon  as  possible.  Handlers  are  aware  of 
this  action  which  was  unanimously 
recommended  by  the  committee  at  a 
public  meeting.  Finally,  a  60-day 
comment  period  was  provided  to  allow 
interested  persons  to  respond  to  this 
proposal,  and  no  conunents  were 
received. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  932  is  amended  as 
follows: 

PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  932  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  932.155,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  932.1 55    Special  purpose  sMpments. 

(a)  The  disposition  of  packaged  olives 
covered  by  §  932.152(d)  which  are  not 
reprocessed,  and  new  packaged  olive 
products  covered  under  paragraph  (b)  of 
this  section  which  have  not  been 
disposed  of  by  the  end  of  the  test  market 
period,  shall  be  handled  in  conformity 
with  the  applicable  provisions  of  this 
paragraph. 

(1)  Under  the  supervision  of  the 
Inspection  Service,  such  packaged 
olives  may  be  disposed  of  for  use  in  the 
production  of  olive  oil  or  dumped. 

(2)  Such  packaged  olives  may  be 
disposed  of  to  a  charitable  organization 
for  use  by  such  organization,  provided 
the  following  conditions  are  met: 

(i)  Any  handler  who  wishes  to  so 
dispose  of  olives  shall  first  file  a  written 


application  with,  and  obtain  written 
approval  thereof,  from  the  committee. 
Each  such  application  shall  contain  at 
least: 

(A)  Thename  and  address  of  the 
handler  and  the  charitable  organization; 

(B)  The  physical  location  of  the 
charitable  organization's  facilities; 

(C)  The  quantity,  in  cases,  the  variety, 
size,  can  size,  and  can  code  of  the 
packaged  olives;  and 

(D)  A  certification  from  the  charitable 
organization  that  such  olives  will  be 
used  by  the  organization  and  will  not  be 
sold. 

(ii)  Prior  to  approval,  the  committee 
shall  perform  such  verification  of  the 
accuracy  of  the  information  on  the 
application  as  it  deems  necessary.  The 
committee  may  deny  any  application  if 
it  finds  that  the  required  information  is 
incomplete  or  incorrect,  or  has  reason  to 
believe  that  the  intended  receiver  is  not 
a  charitable  organization,  or  that  the 
handler  or  the  organization  has 
disposed  of  packaged  olives  contrary  to 
a  previously  approved  application.  The 
committee  shall  notify  the  applicant  and 
the  organization  in  writing  of  its 
approval,  or  denial,  of  the  application. 
Any  such  approval  shall  continue  in 
effect  so  long  as  the  packaged  olives 
covered  thereby  are  disposed  of 
consistent  with  this  section.  The 
conunittee  shall  notify  the  handler  and 
the  organization  of  each  such 
termination  of  approval.  The  handler 
shall  furnish  the  conunittee,  upon 
demand,  such  evidence  of  disposition  of 
the  packaged  olives  covered  by  an 
approved  application  as  may  be 
satisfactory  to  the  conunittee. 

(b)  In  accordance  with  the  provisions 
of  §  932.55(b),  packaged  olives  to  be 
used  in  marketing  development  projects 
may  be  handled  without  regard  to 
§932.149  provided  the  following 
conditions  are  met.  Such  olives  must  be 
identified  to  the  satisfaction  of  the 
Inspection  Service  and  kept  separate 
from  other  packaged  olives.  The  handler 
shall  submit  to  the  committee  for  its 
approval  "COC  Form  155"  at  least  10 
working  days  prior  to  the  shipment  of 
such  packaged  olives  to  test  markets, 
and  report  progress  or  changes  to  the 
committee,  as  requested.  The  applicant 
handler  shall  provide  the  following 
information  on  COC  Form  155: 

(1)  The  quantity  of  olives  to  be 
utilized  (limited  to  not  more  than  five 
percent  of  the  handler's  crop  year 
acquisitions); 

(2)  Specific  market  outlet; 

(3)  Flavorings  or  other  ingredients 
added  to  the  olives; 

(4)  Style  of  olives  used; 

(5)  Type  of  ohves  used,  either  black 
or  green  ripe; 
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(6)  Container  sizes; 

(7)  Varieties  used,  whether  Ascolano, 
Barouni,  Manzaiillo.  Mission, 
Sevillano,  etc.; 

(8)  Sizes  of  ol  ves  utilized; 

(9)  Approxim;  ite  dates  when  the  new 
product  will  bo  packaged; 

(10)  Name<^<  address  of  requesting 
handler: 

(11)  Place  of  i  ispection: 

(12)  Certificat  on  that  all  assessment 
and  reporting  re  juirements  in  effect 
under  the  marke  ting  order  will  be  met 
prior  to  shipmei  it: 

(13)  Certificat  on  that  all  such  fruit 
will  be  kept  sepi  irate  from  other 
packaged  olives  and  will  be  so 
identified  by  co  itrol  cards  or  other 
means  acceptab  e  to  the  Inspection 
Service; 

(14)  Purpose  i  nd  nature  of  the 
request,  whethe:  for  test  marketing, 
evaluation,  marlet  research,  etc.:  and 

(15)  An  estimi  ite  of  the  amount  of 
time  required  to  complete  the  test.  The 
committee  shall  promptly  approve  or 
deny  the  applici  tion,  and  may  add 
limitations  to  ary  such  approval.  Upon 
approval,  the  ap  ilicant  handler  shall 
notify  the  Inspe(  tion  Service.  Packaged 
olives  so  identif  ed  and  remaining 
unused  at  the  er  d  of  the  approved  test- 
market  period  sAall  be  disposed  of 
according  to  par  igraph  (a)  of  this 
section. 


Dated:  January  ^.  2000 
Robert  C.  Keeney. 

Deputy  Administrator, 

Programs. 

[FR  Doc.  00-2039 
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DEPARTMENT  <)F  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD01 -00-002] 


Drawbridge  Opt  nation 
Newtown  Creek 
Kills  and  Their 


agency:  Coast  Quard 
ACHON:  Notice  o 
from  regulations . 


SUMMARY:  The 
Guard  District, 
deviation  from 
regulations  for 
Bridge,  mile  1.3 
Creek  in  New 
allows  the  bridg^ 
bridge  in  the 
to  6:30  p.m.,  on 


Regulations: 
Dutch  Kills,  English 
ributaries,  NY 


DOT. 
temporary  deviation 


Qommander,  First  Coast 
issued  a  temporary 
drawbridge  operation 
Greenpoint  Avenue 
across  the  Newtown 

City.  This  deviation 
owner  to  keep  the 
clcjsed  position  from  6  a.m. 
anuary  23.  2000,  and 


las 
tie  I 
t  ie( 


Y(  .rk  I 


January  30,  2000.  This  action  is 
necessary  to  facilitate  necessary  repairs 
to  the  bridge  lift  motors. 

DATES:  This  deviation  is  effective  on 
January  23,  2000,  and  January  30,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  Schmied,  Project  Officer,  First 
Coast  Guard  District,  at  (212)  668-7195. 

SUPPLEMENTARY  INFORMATION:  The 
Greenpoint  Avenue  Bridge,  mile  1.3, 
across  the  Newtown  Creek,  has  a 
vertical  clearance  of  26  feet  at  mean 
high  water,  and  31  feet  at  mean  low 
water  in  the  closed  position.  The 
existing  operating  regulations  in  33  CFR 
117.801(a)(4)  require  the  bridge  to  open 
on  signal  at  all  times. 

The  bridge  owner,  the  New  York  City 
Department  of  Transportation,  notified 
the  Coast  Guard  on  December  10,  1999, 
that  the  bridge  lift  motors  may  fail  to 
operate  if  immediate  repairs  were  not 
implemented.  The  approval  to  proceed 
with  the  repairs  was  delayed  because  of 
the  potential  New  York  City  Transit 
strike  which  was  expected  to  occur  on 
December  15,  1999.  The  New  York  City 
Transit  work  stoppage  was  avoided  and 
as  a  result,  the  bridge  owner  has  again 
requested  a  two-day  closure  to  repair 
the  bridge  lift  motors.  The  repairs  are 
scheduled  to  be  performed  on  two 
consecutive  Sundays  in  late  January. 
This  decision  was  made  because  most  of 
the  commercial  operators  that  use  this 
waterway  usually  do  not  operate  on 
Sundays  resulting  in  few  requests  to 
open  the  bridge  during  that  time  period. 

This  deviation  to  the  operating 
regulations  allows  the  bridge  owner  to 
keep  the  Greenpoint  Avenue  Bridge  in 
the  closed  position  from  6  a.m.  to  6:30 
p.m.,  on  January  23,  2000,  and  January 
30, 2000. 

In  accordance  with  33  CFR  117.35(c). 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFTl 
117.35. 

Dated:  January  19,  2000. 
R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
First  Coast  Guard  District. 
[FR  Doc.  00-2023  Filed  1-2&-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  167 
(FRL-6530-5] 

Change  of  Address  for  Submission  of 
Certain  Reports;  Technical 
Amendment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  This  document  announces  a 
technical  eunendment  revising  the 
address  foreign  pesticide  producing 
establishments  are  to  use  to  obtain  and 
submit  forms  to  the  Agency  . 

DATES:  This  document  is  effective 
January  31,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Foreign  pesticide  producing 
establishments  should  contact:  FIFRA 
Foreign  Establishment  Registration 
Contact,  Agriculture  and  Ecosystems 
Division  (2225A),  Office  of  Compliance, 
Office  of  Enforcement  and  Compliance 
Assurance,  U.S.  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  N.W., 
Washington,  DC  20460,  (202)  564-5008; 
Fax:  (202) 564-0085. 
SUPPLEMENTARY  INFORMATION:  Section  7 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FEFRA)  reqmres 
that  pesticides  subject  to  the  Act  be 
produced  only  in  establishments 
registered  with  the  EPA,  and  requires 
that  registered  establishments  file 
annual  reports  with  the  Agency.  The 
Agency  has  established  regulations  at  40 
CFR  part  167  to  implement  the 
requirement  of  section  7  of  FIFRA. 
Section  167.90  of  these  regulations 
directs  that  applications  for  registration 
of  establishments  and  annual  reports  be 
sent  to  the  appropriate  EPA  regional 
office  (if  a  registered  establishment  is 
located  in  the  United  States)  or  to  a 
specified  address  at  EPA  headquarters 
(if  a  registered  establishment  is  located 
in  any  other  country).  The  Agency  is,  by 
this  document,  amending  40  CFR 
167.90(b)  by  revising  the  address  to  be 
used  by  foreign  establishments  when 
submitting  applications  or  annual 
reports  to  the  Agency.  This  technical 
amendment  to  the  regulations  will 
become  effective  upon  publication  of 
this  document  in  the  Federal  Register. 

List  of  Subjects  in  Part  167 

Environmental  protection.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 
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Dated:  January  18,  2000. 
Michael  M.  Stahl, 

Acting  Director,  Office  of  Compliance,  Office 
of  Enforcement  and  Compliance  Assurance. 

Therefore,  40  CFR  Part  167  is 
amended  as  follows: 

PART  167— [AMENDED] 

1.  The  authority  citation  for  Part  167 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  136(e)  and  (w) 

2.  In  §  lG7.90{b).  the  address  at  the 
end  of  the  paragraph  is  revised  to  read: 

§  1 67.90    Where  to  obtain  and  submit 
forms. 

***** 

(b)  *  *  * 

U.S.  Environmentcd  Protection  Agency, 
Office  of  Enforcement  and  Compliance 
Assurance,  Office  of  Compliance,  Agriculture 
and  Ecosystems  Division  (2225A),  Ariel  Rios 
Building,  1200  Pennsylvania  Avenue,  N.W., 
Washington,  DC  20460,  ATTN:  FIFRA 
Foreign  Establishment  Registration  Contact. 

[FR  Doc.  00-1965  Filed  1-28-00;  8:45  am] 

BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  No.  96-45;  FCC  99-280] 

Federal-State  Joint  Board  on  Universal 
Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMIMARY:  This  document  concerning 
the  Federal-State  Joint  Board  on 
Universal  Service  addresses  several 
petitioners  asking  for  reconsideration  or 
waiver  of  the  Commission's 
contribution  rules.  The  Commission 
requires  carriers  to  contribute  on  the 
basis  of  prior  year  revenues,  and  the 
petitioners  wanted  to  use  current  year 
revenues  instead.  The  Commission 
denies  the  petitions. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Zinman,  Attorney,  Common  Carrier 
Bureau,  Accounting  Policy  Division, 
(202) 418-7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  and 
Seventh  Order  on  Reconsideration,  CC 
Docket  No.  96-15;  FCC  99-280,  released 
on  October  13,  1999.  The  full  text  of  this 
document  is  available  for  public 
inspection  during  regular  business 
horns  in  the  FCC  Reference  Center, 


Room  CY-A257.  445  Twelfth  Street, 
SW,  Washington.  DC.  20554. 

I.  Introduction 

1.  Affinity  Corporation.  Hotel 
Communications.  Inc..  LDC 
Telecommimications.  Inc.  (LDC), 
MobileTel.  Inc..  National  Telephone  & 
Communications,  Inc.  (MobileTel), 
Network  Operator  Services,  Inc.  (NOS), 
Operator  Communications,  Inc.  (OCI), 
and  U.S.  Network,  Inc.  (collectively. 
Petitioners)  have  filed  petitions  for 
waiver  or.  alternatively,  reconsideration 
of  §  54.706,  §  54.709,  and/or  §  54.711  of 
the  Commission's  rules.  Specifically, 
Petitioners  seek  waiver  or 
reconsideration  of  the  requirement  that 
their  contributions  to  the  universal 
service  support  mechanisms  be 
calculated  on  the  basis  of  their  prior 
year  revenues.  For  the  reasons  that 
follow,  we  deny  the  petitions. 

n.  Discussion 

A.  Reconsideration  of  the  Method  for 
Calculating  Contributions 

1.  Timeliness  of  Petitions 

2.  NOS  and  LDC  have  petitioned  the 
Commission  to  reconsider  its  decision 
to  assess  cbntributions  on  prior  year 
revenues  instead  of  current  year 
revenues,  and  OCI  has  asked  the 
Commission  to  consider  assessing 
contributions  on  estimated  futine 
revenues  writh  periodic  reconciliations. 
As  NOS  recognizes,  however,  a  petition 
for  reconsideration  in  a  rulemaking 
proceeding  must  be  filed  within  30  days 
after  public  notice  of  the  Commission 
action.  The  Commission's  rules  provide 
that  public  notice  in  a  rulemaking 
proceeding  occurs  upon  publication  of 
the  doctunent,  or  a  summary  thereof,  in 
the  Federal  Register.  Even  if  we  assume 
that  NOS,  LDC,  and  OCI  seek 
reconsideration  of  the  Universal  Service 
Second  Order  on  Reconsideration,  62 
FR  41294  (August  1.  1997).  our  last 
decision  concerning  this  issue,  that 
decision  was  published  in  the  Federal 
Register  on  August  1.  1997.  Thus, 
petitions  for  reconsideration  of  the 
Universal  Service  Second  Order  on 
Reconsideration  were  due  on  or  before 
September  1.  1997.  OCI.  NOS.  and  LDC 
filed  their  petitions  for  reconsideration 
on  July  14,  1998,  August  28,  1998,  and 
October  22,  1998,  respectively,  and  they 
are  therefore  untimely.  Recognizing  this 
untimeliness,  NOS  urges  the 
Commission  to  reconsider  the  issue  of 
prior  year  revenues  on  our  own  motion. 
For  the  reasons  discussed,  however,  we 
decline  to  reconsider  on  our  own 
motion  our  decision  to  assess  imiversal 
service  contributions  on  prior  year 
revenues. 


3.  Although  the  petitions  for 
reconsideration  are  imtimely,  we  wish 
to  take  this  opportimity  to  address 
NOS's  claim  that  "it  is  not  clear  *  *  * 
[whether]  the  Conunission  followed  the 
(notice]  requirements  of  the 
Administrative  Procedure  Act  (APA)"  in 

-establishing  the  universal  service 
assessment  methodology,  and  the 
Conunission  should  therefore  reconsider 
its  decision.  Section  553(b)  of  the  APA 
requires  an  agency  to  provide  published 
notice  of  its  proposed  rulemaking  in  the 
Federal  Register.  The  notice  must 
include  "either  the  terms  or  substance 
of  the  proposed  rule  or  a  description  of 
the  subjects  and  issues  involved." 

4.  Here,  the  Commission  sought 
comment  in  the  Universal  Service 
NPRM,  61  FR  10499  (March  14, 1996), 
on  how  universal  service  contributions 
shoidd  be  assessed.  The  Commission 
described  three  potential  contribution 
bases:  gross  interstate  revenues;  gross 
interstate  revenues  net  of  payments  to 
other  carriers;  and  per-line  or  per- 
minute  units.  The  Commission  also 
specifically  asked  for  comment  on  the 
approach  used  for  the  TRS  fund,  i.e., 
gross  interstate  revenues  for  the  prior 
calendar  year,  and  provided  a  citation  to 
the  TRS  third  Report  and  Order,  58  FR 
39671  (July  26. 1993). 

5.  Given  that  the  Commission  sought 
comment  on  two  revenue-based 
contribution  methods  in  the  Universal 
Service  NPRM,  it  necessarily  follows 
that,  if  the  Commission  adopted  a 
revenue-based  method,  it  would  also 
need  to  select  some  period  for  which 
revenues  would  be  measured.  Moreover, 
the  Commission  specifically  directed 
conunenters  to  consider  the  TRS 
approach,  which  was  established  in 
1993  and  assesses  contributions  based 
on  prior  calendar  year  revenues.  Indeed, 
in  response  to  the  Universal  Service 
NPRM,  commenters  stated  that  the 
industry  was  already  familiar  with  the 
TRS  approach.  Considering  the 
Commission's  expressed  interest  in  a 
revenue-based  contribution  method  and 
its  reference  to  the  TRS  approach,  we 
believe  that  the  question  of  what 
period's  revenues  to  use  was  necessarily 
raised  for  comment.  Accordingly,  we 
find  that  the  Commission's  Universal 
Service  NPRM  satisfies  the 
Administrative  Procedure  Act's  notice 
requirement. 

2.  Substantive  Proposals  for  Alternative 
Calculation  Methodologies 

6.  Although  we  deny  the  petitions  for 
reconsideration  as  untimely,  we  also 
take  this  opportimity  to  explain  why  we 
believe  that  the  calculation 
methodologies  proposed  by  Petitioners 
do  not  present  viable  alternatives  to  the 
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Commission  has  used  forecasts  of  gross 
industry  revenues  in  calculating 
contribution  factors  for  the  TRS  fund, 
the  universal  service  support 
mechanisms  are  significantly  larger  than 
the  TRS  fund.  Thus,  errors  in 
forecasting  total  industry  revenues  will 
have  a  much  greater  effect  on  the 
universal  service  support  mechanisms 
than  on  the  TRS  fund.  Consequently, 
the  use  of  forecasting  increases  the 
likelihood  that  universal  service 
contributors  will  be  overbilled  in  some 
periods  smd  underbilled  in  other 
periods,  resulting  in  funding  surpluses 
or  shortfalls  in  the  universal  service 
support  mechanisms.  Such  a  result  is 
contrary  to  Congress's  directive  that  the 
universal  service  support  mechanisms 
be  specific,  predictable,  and  sufficient. 

9.  In  addition,  NOS's  proposal 
allowing  carriers  to  make  a  one-time 
election  to  base  their  contributions  on 
current  year  revenues  or  prior  year 
revenues  would  impose  significant 
administrative  burdens  on  USAC. 
Instead  of  a  single  procedure  for 
handling  contributor  reporting  and 
assessment,  USAC  would  need  to  have 
two  sets  of  procedures  running 
concurrently,  one  for  prior  year 
contributors  and  one  for  current  year 
contributors.  Thus,  we  conclude  that  the 
potential  for  forecasting  errors  and  the 
increased  administrative  burdens  make 
NOS's  plan  less  likely  than  the 
Commission's  current  methodology  to 
satisfy  the  congressional  directive  that 
universal  service  support  mechanisms 
should  be  specific,  predictable,  and 
sufficient. 

10.  We  find  similar  problems  with  the 
proposal  set  forth  by  C3CI.  OCI  claims 
that  the  current  contribution  method 
places  a  heavier  burden  on  carriers  with 
declining  revenues,  and  therefore  it  is 
neither  equitable,  nondiscriminatory, 
nor  competitively  neutral.  OCI  proposes 
that  carriers  estimate  their  revenues  for 
the  upcoming  six  months  and  USAC 
calculate  carriers'  contributions  based 
on  those  estimates.  To  prevent  carriers 
from  intentionally  underestimating  their 
revenues,  carriers  would  also  report 
their  actual  revenues  from  prior  periods. 
USAC  could  then  annually  compare 
carriers'  estimated  revenues  with  their 
subsequently  reported  actual  revenues 
and  reconcile  any  differences  between 
estimated  revenues  and  actual  revenues. 

11.  Whereas  NOS's  plan  requires  one 
entity  (the  Commission)  to  estimate  total 
industry  end-user  telecommunications 
revenues,  OCI's  plan  requires  each 
carrier  to  submit  an  estimate  of  its  end- 
user  telecommunications  revenues  for 
the  upcoming  six  months.  We  believe 
that  some  carriers  will  overestimate 
revenues  and  others  will  underestimate 


revenues.  As  discussed,  such  forecasting 
errors  are  likely  to  result  in  universal 
service  support  mechanisms  that  are 
neither  specific,  predictable,  nor 
sufficient.  Such  a  result  also  is  contrary 
to  the  congressional  mandate  that 
carriers  make  equitable  and 
nondiscriminatory  contributions. 

12.  Moreover,  OCI's  plan  would 
increase  the  administrative  burden  on 
both  carriers  and  USAC.  In  addition  to 
reporting  actual  prior  year  revenues, 
carriers  would  have  to  semi-annually 
prepare  and  submit  revenue  estimates 
for  the  upcoming  six  months.  After 
entering,  verifying,  and  potentially 
auditing  the  actual  prior  year  revenue 
data,  USAC  also  would  have  to  process 
the  carriers'  six  month  revenue 
estimates.  Furthermore,  the 
reconciliation  procedure  suggested  by 
OCI  would  complicate  the  billing 
process  for  USAC  because  bills  would 
be  based  on  data  from  multiple  periods. 
Because  of  the  potential  negative  effects 
of  forecasting  errors  and  the  increased 
administrative  burdens,  we  decline  to 
adopt  OCI's  plan. 

B.  Requests  for  Waiver 

13.  Section  1.3  of  the  Commission's 
rules  governs  petitions  for  waiver  and 
provides  that  waiver  may  be  granted 
upon  "good  cause  shown."  Commission 
rules  are  presumed  valid,  however,  and 
an  applicant  for  waiver  bears  a  heavy 
burden.  The  Commission  may  exercise 
its  discretion  to  waive  a  rule  "only  if 
special  circumstances  warrant  a 
deviation  from  the  general  rule  and  such 
deviation  will  serve  the  public  interest." 
The  Commission  may  take  into  account 
considerations  of  hardship,  equity,  or 
more  effective  implementation  of 
overall  policy.  Although  the 
Commission  must  give  meaningful 
consideration  to  waiver  petitions,  it 
should  not  tolerate  evisceration  of  a  rule 
by  waivers. 

14.  For  various  reasons,  each 
Petitioner  alleges  that  it  has  experienced 
a  decline  in  revenues.  Each  Petitioner 
asks  for  a  waiver  of  the  contribution 
requirements  and  seeks  either  to 
exclude  a  portion  of  its  prior  year 
revenues  from  its  revenue  base  or  to 
apply  the  contribution  factor  to  its 
decreased  present  year  revenues.  Most 
Petitioners  claim  that,  absent  such 
waivers,  they  will  have  difficulty 
recovering  their  contributions  from  their 
shrinking  subscriber  bases. 

15.  We  are  not  persuaded  that 
Petitioners'  alleged  inability  to  recover 
contributions  is  a  special  cfrcumstance 
warranting  waiver  of  the  prior  year 
revenue  contribution  requirement.  The 
Commission  does  not  require  carriers  to 
recover  their  universal  service 
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contributions  from  end  users.  Rather, 
the  Conunission  has  given  carriers  the 
flexibility  to  decide  whether  and  how 
they  should  recover  their  contributions 
as  markets  become  increasingly 
competitive.  Although  the  Commission 
permits  carriers  to  pass  through  all  or 
part  of  their  universal  service 
contributions  to  their  end  users,  the 
requirement  to  contribute  is  not 
dependent  upon  a  carrier's  ability  to 
successfully  pass  though  such 
contributions.  We  agree  with  AT&T  and 
BellSouth  that  annual  revenue 
variations  are  an  inherent  part  of  the 
competitive  environment  in  the 
telecommunications  industry.  Even  OCI 
recognizes  that  "carriers  with  declining 
revenues  are  not  unique  and  that  there 
may  be  various  circumstances  which 
cause  carriers  to  experience  such 
revenue  declines  from  year  to  yeeir." 
Thus,  we  conclude  that  a  decline  in 
revenues,  without  more,  is  an 
insufficient  basis  for  a  waiver  of  the 
requirement  that  universal  service 
contributions  be  based  on  prior  year 
revenues.  Moreover,  now  that  carriers 
are  familiar  with  the  contribution 
process,  they  have  the  ability  to 
ameliorate  the  effects  of  declining 
revenues  and/or  subscribers  by 
reserving  a  portion  of  their  current 
revenues  to  meet  the  contribution 
obligations  that  arise  from  those  current 
revenues  in  the  following  year. 

16.  NTC,  OCI,  and  MobileTel  have 
attempted  to  explain  the  circumstances 
underlying  their  revenue  declines, 
which  include,  respectively,  regulatory 
action  to  correct  improper  marketing 
practices,  increased  competition,  and  tin 
adverse  Commission  licensing  decision. 
We  are  not  persuaded  that  any  of  these 
circumstances  rise  to  the  level  of  the 
special  circumstances  necessary  to 
warrant  a  waiver.  It  is  not  unusual  for 
a  state  to  take  corrective  action  against 
a  company  that  improperly  markets  its 
services,  or  competitors  to  compete  for 
subscribers  and  marketshare. 
Furthermore,  although  the  Commission 
rescinded  MobileTel's  Louisiana  8  and 
9  RSA  cellular  B  block  licenses  in  1996, 
the  Commission  granted  MobileTel 
interim  authority  to  continue  operating 
until  qualified  applicants  were  licensed 
and  ready  to  begin  service.  The  grant  of 
interim  authority,  while  limited, 
allowed  MobileTel  to  generate 
significant,  additional  revenues  that  it 
otherwise  would  have  foregone  absent 
such  interim  authority.  By  accepting  the 
interim  authority,  however,  MobileTel 
subjected  itself  to  the  obligations  and 
responsibilities  associated  with  being  a 
provider  of  interstate 
telecommunications  services  in  the 


Louisiana  8  and  9  Rural  Service  Areas. 
The  fact  that  those  obligations  and 
responsibilities  subsequently  included  a 
requirement  to  contribute  to  universal 
service  using  a  methodology  based  on 
prior  year  revenues — a  requirement 
applicable  to  all  providers  of  interstate 
telecommunications  services — does  not 
constitute  a  special  circumstance 
warranting  waiver  of  our  contribution 
rules.  Accordingly,  we  deny  Petitioners' 
requests  for  waiver. 

m.  Ordering  Clauses 

1 7.  The  authority  contained  in 
sections  1-4,  201-205,  218-220,  254, 
303(r),  403,  and  405  of  the 
Communications  Act  of  1934,  as 
amended,  §  1.429  of  the  Conunission's 
rules,  the  Memorandum  Opinion  and 
Order  and  Seventh  Order  on 
Reconsideration  is  adopted. 

18.  The  authority  contained  in 
sections  4(i)  and  405  of  the 
Commianications  Act  of  1934,  as 
amended,  and  §  1.429  of  the 
Commission's  rules,  the  petitions  for 
reconsideration  are  denied. 

19.  The  authority  contained  in  section 
4(i)  of  the  Commimications  Act  of  1934, 
as  amended,  and  §  1.3  of  the 
Commission's  rules,  the  petitions  for 
waiver  are  denied. 

List  of  Subjects  in  47  CFR  Part  54 

Universal  service. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-2040  Filed  1-28-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  No.  2000-6798] 
RIN2127-AH74 

Federal  Motor  Vehicle  Safety 
Standards;  Roof  Crush  Resistance 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule,  partial  response  to 
petitions  for  reconsideration;  technical 
amendment. 

summary:  On  April  27,  1999,  NHTSA 
published  a  final  rule  which  revised  the 
test  procedure  in  Standard  No.  216, 
Roof  Crush  Resistance,  to  make  it  more 
suitable  to  testing  motor  vehicles  with 
raised  roofs.  The  final  rule  provided  that 


the  new  test  procedure  would  be  used 
for  vehicles  manufactured  on  or  after 
October  25,  1999. 

The  Recreation  Vehicle  Industry 
Association  (RVIA)  petitioned  for 
reconsideration  of  the  rule,  stating  that 
some  manufacturers  of  conversion  vans 
with  raised  roofs  must  cease  production 
of  their  vehicles  because  they  are  unable 
to  demonstrate  compliance  with  the 
new  test  procedure.  Ford  Motor 
Company  (Ford)  also  petitioned  for 
reconsideration  of  the  test  procedure 
used  to  test  vehicles  with  raised  roofs. 

We  are  issuing  this  final  rule  in 
partial  response  to  those  petitions.  The 
effect  of  this  document  is  to  stay,  until 
October  25,  2000,  the  provision 
specifying  the  new  test  procedure  as  the 
sole  test  procedure.  This  document 
amends  Standard  No.  216  so  that,  for 
vehicles  manufactured  diuing  the  stay, 
vehicle  manufacturers  have  an  option  of 
using  either  the  new  test  procedure  or 
the  test  procedure  that  was  specified  in 
Standard  No.  216  immediately  prior  to 
October  25,  1999  ("former  test 
procedure").  For  vehicles  manufactured 
after  the  stay,  i.e.,  on  or  after  October  25, 
2000,  the  new  test  procedure  will  apply 
(unless  the  standard  is  further  amended 
in  a  subsequent  final  rule).  This  stay 
will  provide  us  additional  time  to  i 

complete  our  analysis  of  the  petitions 
for  reconsideration  and  decide  whether 
the  new  test  procediue  should  be 
amended.  The  agency  is  also  amending 
the  definition  of  "windshield  trim"  in 
the  manner  announced  in  the  preamble, 
but  not  reflected  in  the  regulatory  text. 
of  the  April  1999  final  rule. 
DATES:  This  rule  is  effective  Janaury  31, 
2000.  Petitions  for  Reconsideration:  You 
may  submit  a  petition  for 
reconsideration  of  this  rule.  We  will 
consider  petitions  received  no  later  than 
March  16,  2000.  Petitions  received  after 
that  date  will  be  treated  as  petitions  for 
rulemaking. 

ADDRESSES:  In  preparing  a  petition  for 
reconsideration,  you  should  refer  to  the 
docket  and  notice  number  of  this  final 
rule.  You  should  submit  the  petition  to: 
Administrator.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  issues,  you  may  contact 
Maurice  Hicks,  Office  of 
Crashworthiness  Standards,  at 
telephone  (202)  366-6345. 

For  legal  issues,  you  may  contact 
Deirdre  Fujita,  Attorney.  Office  of  the 
Chief  Counsel,  at  telephone  (202)  366- 
2992. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
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Safety  Adminis^tion,  400  Seventh 
Street.  SW,  Washington,  DC  20590. 
SUPPLEMENTARr.  INFORMATION: 

On  April  27.  i999,  NfHTSA  published 
a  final  rule  relating  to  the  test  procedure 
in  Standard  No,  216,  Roof  Crush 
Resistance  (64  I'R  22567).  The 
procedure  tests  the  strength  of  the  roof 
over  the  front  s<  lat  occupants  by  placing 
a  large  flat  steel  test  plate  on  the  roof, 
simulating  contfact  with  the  ground  in 
rollover  crashea,  and  pressing 
downward.  Prior  to  the  amendments 
made  by  the  final  rule,  following  the 
procedure  in  testing  certain  vehicles 
with  roimded  roofs  (e.g.,  the  Ford 
Taurus)  resulted  in  positioning  the  test 
plate  too  far  baqk.  In  this  position,  the 
plate  did  not  teit  the  roof  over  the  front 
occupants.  In  addition,  this  position 
created  the  pote  ntial  for  contact 
between  the  fro;  it  edge  of  the  test  plate 
and  the  roof,  allowing  the  plate  to 
penetrate  the  robf  along  the  leading  edge 
of  the  plate.  Siimilarly,  in  following  this 
procedure  for  vehicles  with  raised, 
irregularly-shaoed  roofs  (such  as  some 
vans  with  roof  c  onversions),  the  initial 
contact  point  oi  i  the  roof  may  not  be 
above  the  front  sccupants,  but  on  the 
raised  rear  porti  on  of  the  roof,  behind 
those  occupant! .  In  both  of  these  cases, 
the  positioning  of  the  plate  relative  to 
the  initial  conta  ct  point  on  the  roof, 
instead  of  relati  ve  to  a  fixed  location  on 
the  roof,  resulte  d  in  too  much  variability 
in  the  plate  pos  tioning  and  reduced  test 
repeatability. 

The  final  rule  addressed  the  problem 
of  roimded  roof  >  by  specifying  a  new 
test  procedure  f  ar  all  vehicles  except 
those  with  certs  in  modified  roof 
configiirations.  Under  the  new 
procedure,  the  test  plate  is  to  be 
positioned  so  that  the  front  edge  of  the 
plate  is  254  mm  (10  inches)  in  front  of 
the  forwardmoa  t  point  of  the  roof. 
Positioned  in  tlis  way,  the  front  edge  of 
the  plate  will  always  project  slightly 
forward  of  the  r  aof  instead  of  contacting 
it.  The  rule  add  -essed  the  problem  for 
vehicles  with  k  ised  or  modified  roofs 
by  specifying  ti  at  if  following  the  new 
test  procedure  i  Bsults  in  an  initial  point 
of  contact  that  i  5  rearward  of  the  front 
seats,  the  plate  s  repositioned  so  that  its 
rear  edge  is  wit  lin  10  mm  of  the  rear  of 
those  seats. 

The  agency  n  iceived  two  petitions  for 
reconsideration :  one  from  the 
Recreation  Veh  cle  Industry  Association 
(RVIA)  and  ano  ther  from  Ford  Motor 
Company  (Ford ).  Both  petitions 
suggested  that  t  le  new  test  procedure 
creates  problen  s  for  manufacturers  of 
conversion  van  i  with  raised  or  altered 
roofs. 

RVIA  stated  t  lat  following  the  new 
test  procedure  (  auses  the  rear  edge  of 


the  test  plate  to  significantly  load  the 
roof  over  the  front  seat  areas.  RVIA 
believed  that  as  a  consequence,  this 
testing  "vnll  not  realistically  load  the 
roof  over  the  front  seat  area  as 
intended."  RVIA  suggested  several 
approaches  that  petitioner  believed 
would  avoid  edge  loading,  including 
two  ways  of  repositioning  the  test  plate. 
The  first  was  by  moving  the  plate  700 
mm  (about  27  inches)  more  rearward 
than  that  specified  in  the  April  1999 
final  rule.  The  second  was  by  increasing 
the  longitudinal  angle  of  the  test  device 
from  5  degrees  up  to  30  degrees 
following  repositioning  of  the  test 
device.  RVIA  also  requested  that  one 
additional  year  of  leadtime  be  provided, 
regardless  of  whether  we  grant  or  deny 
its  petition. 

By  letter  dated  November  12, 1999, 
RVIA  informed  NHTSA  that  some  of  its 
members  have  been  forced  to  cease 
production  of  conversion  vans  with 
raised  roofs  because  they  are  imable  to 
demonstrate  compliance  with  Standard 
No.  216  using  the  new  test  procedure. 
Petitioner  reiterated  its  view  that  the 
new  test  procedure  can  residt  in  the  rear 
edge  of  the  test  plate  slicing  through  a 
raised  roof.  The  petitioner  stated  that 
the  former  procedure  did  not  normally 
result  in  such  cutting  by  edge  contact. 
Petitioner  asked  that  until  we  answer  its 
petition  for  reconsideration,  we  should 
extend  the  effective  date  of  the  April 
1999  final  rule  and  should  allow 
manufacturers  of  conversion  vehicles 
with  raised  roofs  to  use  the  former  test 
procedure. 

Ford  also  indicated  that  it  believes  the 
new  test  procedure  can  result  in  rear 
edge  loading,  particularly  for  raised  or 
altered  roof  vehicles.  Ford  stated  that 
"the  influence  of  rear  edge  loading  will 
have  an  increasingly  dramatic  affect  on 
the  test  results  as  the  steepness  of  the 
sloped  transition  between  the  raised 
roof  and  the  lower  roof  is  increased." 
Ford  also  believes  that  the  procedure  is 
not  objective.  This  is  because  the 
procedure  uses  the  position  of  the  test 
plate's  initial  contact  point  to  the  roof 
to  determine  whether  to  reposition  the 
plate.  Ford  believes  that  a  procedure 
that  depends  on  a  determination  of  the 
initial  contact  point  is  subject  to 
variability  and  reproducibility 
problems. 

The  petition  from  Ford  also  asked  that 
the  definition  of  "windshield  trim"  be 
consistent  with  that  used  in  Standard 
No.  201. 

Agency  Response 

We  are  reviewing  and  analyzing  the 
petitions  for  reconsideration  from  RVIA 
and  Ford.  We  expect  to  complete  our 
analysis  of  the  issues  in  the  near  future. 


However,  the  new  test  procedure  has 
become  effective  and  has  reportedly 
caused  some  manufactiu-ers  of  altered  or 
raised  roof  vehicles  to  cease  producing 
vehicles,  pending  our  resolution  of  the 
issues  raised  in  the  RVIA  petition.  Many 
of  these  manufacturers  are  small 
businesses.  We  agree  with  RVIA  that  we 
should  allow  optional  use  of  the  former 
test  procedure  for  an  interim  period, 
pending  our  decision  on  the  petitions. 
Accordingly,  we  are  republishing  (with 
new  section  numbers  and  a  redesignated 
figure  nimiber)  the  original  language  of 
the  former  test  procedure.  We  are 
permitting  the  use  of  the  former  test 
procedure  or  the  new  test  procedure  for 
multipurpose  passenger  vehicles,  trucks 
and  buses  with  raised  or  altered  roofs 
manufactured  on  or  after  October  25, 
1999  and  before  October  25,  2000.  This 
will  permit  us  to  complete  our  analysis 
of  and  take  action  on  the  petitions  prior 
to  a  date  on  which  the  former  test 
procedure  ceases  to  be  available.^ 

With  regard  to  the  requested  change 
to  the  definition  of  "windshield  trim," 
we  acknowledge  that  the  April  1999 
final  rule  did  not  change  the  regulatory 
text  to  reflect  the  decision  announced  in 
the  final  rule  preamble  that  the  same 
definition  used  in  Standard  No.  201 
would  be  incorporated  into  Standard 
No.  216.2  NHTSA  is  amending  that 
definition  to  implement  that  decision. 

NHTSA  finds  for  good  cause  that  it  is 
in  the  public  interest  for  this  rule  to 
become  effective  upon  publication. 
RVIA  states  that  some  manufacturers, 
primarily  small  businesses,  of  vehicles 
with  raised  or  altered  roofs  are  unable 
to  certify  the  compliance  of  their 
vehicles  to  Standard  No.  216  using  the 
test  procediu-e  adopted  in  the  April 
1999  final  rule.  That  procedure  was 
adopted  because  the  agency  believed  to 
be  more  suitable  for  testing  vehicles 
with  raised  or  altered  roofs.  The  agency 
did  not  intend  to  cause  vehicles  that 
formerly  met  Standard  No.  216  when 
tested  using  the  former  test  procediu-es 
to  no  longer  meet  the  standard  when 


'  We  note  RVIA  stated  in  its  November  1999  letter 
that,  "by  accepting  the  June  11, 1999  RVIA  Petition 
for  Reconsideration,  NHTSA  acknowledged  that  the 
petition  has  some  merit."  Our  acceptance  of  a 
petition  indicates  simply  that  the  petition  meets  the 
applicable  requirements  regarding  timeliness  and 
contents.  In  no  way  does  our  acceptance,  by  itself, 
imply  that  the  agency  has  made  any  judgment 
whether  a  petition  has  merit. 
2  In  the  April  1999  final  rule,  the  agency  stated: 
NHTSA  agrees  with  Ford  that  the  term  "trim"  in 
S7.2(e)  describing  the  proposed  orientation  of  the 
test  device,  should  be  revised  to  say  "windshield 
trim"  because  it  is  more  specific.  NHTSA  also 
agrees  that  the  term  "windshield  trim"  should  be 
defined  consistently  with  the  definition  in  Standard 
No.  201.  Therefore,  the  same  definition  used  in 
Standard  No.  201  has  been  incorporated  in  this 
final  rule.  < 
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tested  using  the  new  procedures.  The 
effective  date  of  this  rule  will  ensiu^ 
that  the  manufacturers  of  these  vehicles 
can  immediately  commence  producing 
their  vehicles  while  NHTSA  considers 
the  petitions. 

Rulemaking  Analyses  and  Notices 

a.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  document  was  not  reviewed 
imder  Executive  Order  12866, 
Regulatory  Planning  and  Review. 
NHTSA  has  analyzed  the  impact  of  this 
rulemaking  action  and  has  determined 
that  it  is  not  "significant"  under  DOT's 
regulatory  policies  and  procedures.  The 
effect  of  this  rule  is  to  stay  a  mandatory 
effective  date  until  October  25,  2000  and 
to  provide  a  choice  between  two 
alternative  test  procedures  during  that 
time.  This  rule  will  not  require  any 
design  changes  and  will  not  cause  any 
increase  in  compliance  costs.  The 
impacts  of  the  rule  are  so  minor  that  a 
full  regulatory  evaluation  is  not 
required. 

b.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  document  imder  the 
Regulatory  Flexibility  Act  (beginning  at 
5  U.S.C.  §  601).  I  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimxber  of  small 
entities.  The  following  is  NHTSA's 
statement  providing  the  factual  basis  for 
the  certification  (5  U.S.C.  §  605(b)).  This 
final  rule  primarily  affects 
manufacturers  of  truck,  buses  and 
multipiupose  passenger  vehicles  with 
raised  or  altered  roofs.  It  applies  to  a 
substantial  niunber  of  van  conversion 
shops,  which  we  presimie  are  small 
businesses.  This  rule  will  not  have  a 
significant  economic  impact. 
Conversion  shops  are  already 
responsible  for  certifying  compliance 
widi  Standard  No.  216  if  they  make 
conversions  affecting  the  roof  structure. 
The  rule  does  not  impose  any  new 
requirements,  but  instead  permits 
manufactiirers  to  continue  to  test  their 
vehicles  as  they  had  been  testing  prior 
to  the  effective  date  of  the  April  1999 
rule.  This  rule  will  not  have  any  effect 
on  the  price  of  new  vehicles  purchased 
by  small  entities. 

c.  Paperwork  Reduction  Act 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511). 
There  are  no  requirements  for 
information  collection  associated  with 
this  rule. 


d.  Executive  Order  13132  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  13132,  and 
has  determined  that  this  rule  will  not 
establish  policies  with  federalism 
implications. 

e.  Civil  Justice  Reform 

This  rule  will  not  have  any  retroactive 
effect.  Under  49  U.S.C.  30103,  whenever 
a  Federal  motor  vehicle  safety  standard 
is  in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  state 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

/.  Executive  Order  13045 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866,  and  does  not  have  a 
disproportionate  effect  on  children. 

g.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  state,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  This  final  rule  does 
not  meet  the  definition  of  Federal 
mandate  because  this  rule  simply  adds 
a  compliance  alternative  for  one  year.  In 
no  case  will  annual  expenditures  exceed 
the  $100  million  threshold. 


List  of  Sub)ects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.216  is  amended  as 
follows: 

a.  by  revising  the  definition  of 
"windshield  trim"  in  S4  and  revising 
S5;  and, 

b.  by  adding  S5.1,  S8  through  S8.4, 
and  Figure  2  at  the  end  of  the  section. 

The  revisions  and  additions  read  as 
follows: 

§571.216    Standard  No.  216;  roof  crush 
resistance 

***** 

54.  Definitions. 

*        *     .    •        *        * 

Windshield  trim  means  molding  of 
any  material  between  the  windshield 
glazing  and  the  exterior  roof  surface, 
including  material  that  covers  a  part  of 
either  the  windshield  glazing  or  exterior 
roof  surface. 
***** 

55.  Requirements.  Subject  to  S5.1, 
when  the  test  device  described  in  S6  is 
used  to  apply  a  force  to  either  side  of 
the  forward  edge  of  a  vehicle's  roof  in 
accordance  with  the  procedures  of  S7, 
the  lower  surface  of  the  test  device  must 
not  move  more  than  127  millimeters. 
The  applied  force  in  Newtons  is  equal 
to  1.5  times  the  unloaded  vehicle  weight 
of  the  vehicle,  measured  in  kilograms 
and  multiplied  by  9.8,  but  does  not 
exceed  22,240  Newtons  for  passenger 
cars.  Both  the  left  and  right  front 
portions  of  the  vehicle's  roof  structure 
must  be  capable  of  meeting  the 
requirements.  A  particular  vehicle  need 
not  meet  further  requirements  after 
being  tested  at  one  location. 

S5.1  For  multipurpose  passenger 
vehicles,  trucks  and  buses  that  have  a 
raised  roof  or  altered  roof, 
manufacturers  have  the  option  of  using 
the  test  procedm^s  of  S8  instead  of  the 
procedures  of  S7  until  October  25,  2000. 
The  option  of  using  the  test  procedures 
of  S8  ceases  to  be  available  on  that  date. 
***** 

S8  Alternate  test  procedure  for 
multipurpose  passenger  vehicles,  trucks 
and  buses  that  have  a  raised  roof  or 
altered  roof  manufactured  until  October 
25.  2000  (see  S5.1).  Each  vehicle  shall 
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all 


be  capable  of 
of  S5  when 
the  following  p 

58.1  Place  thi 
frame  of  the  vehicle 
horizontal 
rigidly  in  positifin 
close  and  lock 
convertible  top 
structure  in  pi 
compartment. 

58.2  Orient 
in  Figure  2,  so  that — 

(a)  Its  longitui  iinal 
angle  (side  vi^ 
horizontal,  and 
plane  through 
centerline; 


mbeting  the  requirements 
testi  id  in  accordance  with 
ocedure. 

sills  or  the  chassis 
on  a  rigid 
surfajce,  fix  the  vehicle 

close  all  windows, 
doors,  and  secure  any 
or  removable  roof 
over  the  passenger 


ace  I 


t}  e  test  device  as  shown 


iew) 


axis  is  at  a  forward 
of  5°  below  the 
is  parallel  to  the  vertical 
vehicle's  longitudinal 


tie 


(b)  Its  lateral  axis  is  at  a  lateral 
outboard  angle,  in  the  front  view 
projection,  of  25°  below  the  horizontal; 

(c)  Its  lower  surface  is  tangent  to  the 
surface  of  the  vehicle;  and 

(d)  The  initial  contact  point,  or  center 
of  the  initial  contact  area,  is  on  the 
longitudinal  centerline  of  the  lower 
surface  of  the  test  device  and  254 
millimeters  from  the  forwardmost  point 
of  that  centerline. 

S8.3    Apply  force  in  a  downward 
direction  perpendicular  to  the  lower 
surface  of  the  test  device  at  a  rate  of  not 
more  than  13  millimeters  per  second 
until  reaching  a  force  in  Newtons  of  1  V2 
times  the  unloaded  vehicle  weight  of 
the  tested  vehicle,  measured  in 


kilograms  and  multiplied  by  9.8. 
Complete  the  test  within  120  seconds. 
Guide  the  test  device  so  that  throughout 
the  test  it  moves,  without  rotation,  in  a 
straight  line  with  its  lower  surface 
oriented  as  specified  in  S8.2(a)  through 
S8.2(d). 

S8.4     Measure  the  distance  that  the 
test  device  moves,  i.e.,  the  distance 
between  the  original  location  of  the 
lower  surface  of  the  test  device  and  its 
location  as  the  force  level  specified  in 
S8.3  is  reached. 


Figure  2  to  §571.216 


RiOM  Horizontal  Sudac* 


FRONT  VIEW 


SIDE  VIEW 


Figure  2.-  Test  Device  Location  And  Application 
To  The  Roof 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FVOO-989-3  PR] 

Raisins  Produced  From  Grapes  Grown 
In  California;  Increase  in  Desirable 
Carryout  Used  to  Compute  Trade 
Demand 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  invites  comments 
on  increasing  the  desirable  carryout 
used  to  compute  the  yearly  trade 
demand  for  raisins  covered  under  the 
Federal  marketing  order  for  California 
raisins  (order).  The  order  regulates  the 
handling  of  raisins  produced  from 
grapes  grown  in  California  and  is 
administered  locally  by  the  Raisin 
Administrative  Committee  (Committee). 
This  action  would  ultimately  make 
more  raisins  available  to  handlers, 
especially  for  immediate  use  early  in  the 
season,  and  would  allow  desirable 
carryout  to  more  accurately  reflect 
actual  carryout  inventory. 
DATES:  Comments  must  be  received  by 
March  31,  2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Docket  Clerk,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
room  2525-S,  P.O.  Box  96456, 
Washington.  DC  20090-6456;  Fax:  (202) 
720-5698;  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number' 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
2202  Monterey  Street,  suite  102B, 


Fresno,  California  93721;  telephone: 
(559)  487-5901,  Fax:  (559)  487-5906;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  or  Fax:  (202) 
720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Ch'der  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491;  Fax:  (202) 
720-5698;  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  and  Order  No.  989  (7  CFR 
part  989),  both  as  amended,  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultiual 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S  C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agricultiu« 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiuisdiction  in 
equity  to  review  the  Secretary's  ruling 


on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

This  rule  invites  comments  on 
increasing  the  desirable  carryout  used  to 
compute  the  yearly  trade  demand  for 
raisins  regulated  under  the  order.  Trade 
demand  is  computed  based  on  a  formula 
specified  in  the  order,  and  is  used  to 
determine  volume  regulation 
percentages  for  each  crop  year,  if 
necessary.  Desirable  carryout,  one  factor 
in  this  formula,  is  the  amount  of 
tonnage  from  the  prior  crop  year  needed 
during  the  first  part  of  the  next  crop 
year  to  meet  market  needs,  before  new 
crop  raisins  are  available.  This  rule 
would  increase  the  desirable  carryout 
from  2V2  months  (August,  September, 
and  one-half  of  October)  of  prior  year's 
shipments  to  a  rolling  average  of  3 
months  (August,  September,  and 
October)  of  shipments  over  the  past  5 
years,  dropping  the  high  and  low 
figvu'es.  This  action  was  recommended 
by  the  Committee  at  a  meeting  on 
November  10,  1999. 

The  order  provides  authority  for 
volimie  regulation  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  returns.  When  volume 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(fr«e  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (reserve)  for  the  account 
of  the  Committee.  Reserve  raisins  are 
disposed  of  through  certain  programs 
authorized  imder  the  order.  For 
instance,  reserve  raisins  may  be  sold  by 
the  Committee  to  handlers  for  free  use 
or  to  replace  part  of  the  free  tormage 
raisins  they  exported;  used  in  diversion 
programs;  carried  over  as  a  hedge 
against  a  short  crop  the  following  year; 
or  disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
raisins,  such  as  government  purchase, 
distilleries,  or  animal  feed.  Funds 
generated  from  sales  of  reserve  raisins 
are  also  used  to  support  handler  sales  to 
export  markets.  Net  proceeds  from  sales 
of  reserve  raisins  are  ultimately 
distributed  to  the  reserve  pool's  equity 
holders,  primarily  producers. 

Section  989.54  of  the  order  prescribes 
procedures  to  be  followed  in 
establishing  volume  regulation  and 
includes  methodology  used  to  calculate 
volume  regulation  percentages.  Trade 


4584 


Federal  Register / Vol.  65,  No.  20 /Monday,  January  31,  2000 /Proposed  Rules 


demand  is  based  on  a  computed  formula 
specified  in  this  section,  and  is  also  part 
of  the  formula  used  to  determine 
volume  regulation  percentages.  Trade 
demand  is  equal  to  90  percent  of  the 
prior  year's  ship  nents,  adjusted  by  the 
carryin  and  desL  able  carryout 
inventories. 

At  one  time,  §  989.54(a)  also  specified 
actual  toimages  1  or  desirable  carryout 
for  each  varietal  type  regulated. 
However,  in  198 },  these  tonnages  were 
suspended  from  the  order,  and 
flexibility  was  aclded  so  that  the 
Committee  coula  adopt  a  formula  for 
desirable  carryomt  in  the  order's  rules 
and  regulations.  [The  formula  has 
allowed  the  Conjmittee  to  periodically 
adjust  the  desirable  carryout  to  better 
reflect  changes  i^  each  season's 
marketing  conditions. 

The  formula  for  desirable  carryout  has 
been  specified  since  1989  in  § 989.154. 
Initially,  the  fonaula  was  established  so 
that  desirable  ca  Tyout  was  based  on 
shipments  for  th  b  first  3  months  of  the 
prior  crop  year—  August,  September, 
and  October  (the  crop  year  runs  from 
August  1  through  July  31).  This  amount 
was  gradually  reduced  to  2V2  months  in 


1991-92,  2V4  months  in  1995-96,  and  to 
2  months  in  1996-97.  The  Committee 
reduced  the  desirable  carryout  between 
1991-1997  because  it  believed  that  an 
excessive  supply  of  raisins  was 
available  early  in  a  new  crop  year 
creating  unstable  market  conditions. 

In  1998,  the  Committee  determined 
that,  because  of  the  reduced  desirable 
carryout,  not  enough  raisins  were  being 
made  available  for  growth.  Thus,  the 
desirable  carryout  was  increased  to  2V2 
months  of  prior  year's  shipments  to 
allow  for  a  higher  trade  demand  figure 
and,  thus,  a  higher  free  tonnage 
percentage,  making  more  raisins 
available  to  handlers,  especially  for 
immediate  use  early  in  the  season  when 
supplies  are  often  tight.  This  action  also 
allowed  desirable  carryout  to  move 
towards  what  handlers  actually  hold  in 
inventory  at  the  end  of  a  crop  year,  or 
about  100,000  tons. 

The  Committee  woidd  like  to 
continue  to  bring  the  desirable  carryout 
in  line  with  handlers'  actual  inventory 
at  the  end  of  a  crop  year.  Desirable 
carryout  has  averaged  63,364  tons  at  2 
months,  71,203  tons  at  2V4  months,  and 
80,248  tons  at  IVi  months.  For  the  past 


5  years,  an  average  of  102,452  tons  has 
been  held  in  inventory  by  all  handlers 
at  the  end  of  a  crop  year.  Increasing  the 
desirable  carryout  would  also  bring  this 
factor  more  in  line  with  early-season 
shipments  while  providing  some  raisins 
for  market  expansion.  For  the  past  5 
years,  an  average  of  94,147  tons  of 
raisins  has  been  shipped  dining  the  first 
3  months  of  the  crop  year  (August, 
September,  and  October). 

Thus,  the  Committee  met  on 
November  10,  1999,  and  recommended 
increasing  the  desirable  carryout  to  a 
rolling  average  of  3  months  of 
shipments  (August,  September,  jmd 
October)  over  the  past  5  years,  dropping 
the  high  and  low  figiires.  If  this  formula 
would  have  been  used  for  the  current 
crop  year  (1999-2000),  the  desirable 
carryout  would  have  equaled  94,083 
tons  as  compared  to  the  ciurent  73,809 
tons.  The  94,083-ton  figure  would  have 
thus  been  much  closer  to  the  actual 
inventory  of  102,452  tons,  and  closer  to 
the  5-year  average  level  of  shipments  for 
August,  September,  and  October  of 
94,147  tons.  The  following  table 
illustrates  this  computation. 


Table  1.— Computation  of  Proposed  New  Desirable  Carryout 


Total  of  free  tonnj  ge  shipments  during  August,  Septemt)er,  and  Octo- 
ber (Natural  condition  tons) 

Total  of  3-monttis  of  shipments  over  ttie  past  5  years,  dropping  the 
high  and  low  fidures,  and  dividing  the  remaining  sum  by  3  (Natural 


condition  tons) ' 


Crop  Years 


A 
1998-99 


91,015 


94,083 


B 
1997-98 


89,756 


C 
1996-97 


98,731 


D 
1995-96 


96,109 


E 
1994-95 


95,125 


'  (CoJumns  A+D  •E)/3. 

Finally,  as  wdl  h  the  1998-99  increase 
in  the  formula,  this  action  would  result 
in  a  higher  free  tonnage  percentage 
which  would  make  more  raisins 
available  to  handlers,  especially  for 
inunediate  use  eiarly  in  the  season  when 
supplies  can  be  ^ight.  A  higher  free 

ige  may  also  improve 

IS  to  producers 
lid  an  established  field 
I  toimage). 

liscussion  at  the 
Committee's  me  ating  concerned  the 
desirable  carryo  ut  of  Natural  (sim-dried) 
Seedless  raisins  (Naturals).  Naturals  are 
the  major  comm  ercial  varietal  type  of 
raisin  produced  in  California.  With  the 
exception  of  the  1998-99  crop  year, 
volume  regulation  has  been 
implemented  for  Naturals  for  the  past 
However,  the 

)  believes  that  the 


toimage  percent 
early  season  ret 
(producers  are 
price  for  their 

Much  of  the  1 


several  seasons. 
Committee  also 


increase  in  desi  -able  carryout  should 


apply  to  the  other  varietal  types  of 
raisins  covered  under  the  order. 

The  Committee's  vote  on  this  action 
was  24  in  favor  and  13  opposed.  The  no 
votes  were  primarily  from  members  who 
favored  a  higher  desirable  carryout. 

After  much  deliberation,  the  majority 
of  Committee  members  supported 
basing  desirable  carryout  on  a  rolling 
average  of  3  months  of  shipments  over 
the  past  5  years,  dropping  the  high  and 
low  figiires.  Thus,  paragraph  (a)  in 
§  989.154  is  proposed  to  be  modified 
accordingly. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiu-al  Marketing  Service  (AMS) 
has  considered  the  economic  Impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pm-suant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
apprqximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  aimual  receipts  of  less  than 
$500,000.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  emnual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  7  handlers  have  sales  less 
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than  $5,000,000,  excluding  receipts 
from  any  other  soiut:es.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

This  proposal  woidd  increase  the 
desirable  carryout  used  to  compute  the 
yearly  trade  demand  for  raisins 
regulated  under  the  order.  Trade 
demand  is  computed  based  on  a  formula 
specified  under  §  989.54(a)  of  the  order. 
It  is  also  part  of  another  formula  used 
to  determine  volmne  regulation 
percentages  for  each  crop  year,  if 
necessary.  Desirable  carryout,  one  factor 
in  this  formula,  is  the  amount  of 
tonnage  from  the  prior  crop  year  needed 
during  the  first  part  of  the  succeeding 
crop  year  to  meet  market  needs,  before 
new  crop  raisins  are  available  for 
shipment.  This  rule  would  increase  the 
desirable  carryout  specified  in 
paragraph  (a)  of  §  989.154  from  2  V2 
months  (August,  September,  and  one- 
half  of  October)  of  prior  year's 
shipments  to  a  rolling  average  of  3 
months  (August,  September,  and 
October)  of  shipments  for  the  past  5 
years,  dropping  the  high  and  low 
figures. 

The  proposed  desirable  carryout  level 
would  apply  imiformly  to  all  handlers 
in  the  industry,  whether  small  or  large, 
and  there  would  be  no  known 
additional  costs  incurred  by  small 
handlers.  As  previously  mentioned, 
increasing  the  desirable  carryout  would 
increase  the  trade  demand  and  free 
tonnage  percentage  which  would  make 
more  raisins  available  to  handlers  early 
in  the  season.  A  higher  free  tonnage 
percentage  may  also  improve  early 
season  returns  to  producers  (producers 
are  paid  an  estabUshed  field  price  for 
their  free  tonnage). 

The  Committee  considered  a  number 
of  alternatives  to  the  3-month  rolling 
shipment  average  in  the  desfrable 
carryout  level.  The  Committee  has  an 
appointed  subcommittee  which 
periodically  holds  public  meetings  to 
discuss  changes  to  the  order  and  other 
issues.  The  subcommittee  met  on 
November  9,  1999,  and  discussed 
desirable  carryout.  All  of  the 
subcommittee  members  agreed  with 
increasing  the  desirable  carryout  and 
considered  a  number  of  alternatives. 
Options  considered  include:  Basing 
desirable  carryout  on  a  5-year  rolling 
average  of  actual  carryout  inventory;  an 
average  of  3  months  of  prior  year's 
shipments;  or  a  rolling  average  of  3 
months  of  shipments  over  the  past  5 
years,  dropping  the  high  and  low 
figiues.  The  subcommittee  ultimately 
reconunended  to  the  full  Conunittee  that 
desirable  carryout  be  based  on  a  5-year 


rolling  average  of  actual  carryout 
inventory. 

At  the  Committee  meeting  on 
November  10, 1999,  these  options  were 
again  reviewed.  After  much  discussion, 
the  majority  of  Committee  members 
agreed  that  desirable  carryout  should  be 
based  on  shipments,  not  actual  carryout 
inventory.  Most  Committee  members 
conciured  that  basing  desirable  carryout 
on  actucil  carryout  inventory  could 
create  problems  if  handlers  carried  out 
large  inventories.  In  addition,  most 
members  believed  that  shipments  are 
driven  by  market  demand,  and  should 
thus  continue  to  be  the  basis  for 
desirable  carryout.  The  Committee 
ultimately  recommended  that  the 
desirable  carryout  be  based  on  a  rolling 
average  of  3  months  of  shipments  for  the 
past  5  years,  dropping  the  high  and  low 
figiues. 

This  rule  would  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
raisin  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  Finally,  the  Department 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap  or  conflict 
with  this  rule. 

In  addition,  the  Committee's 
subcommittee  meeting  on  November  9, 
1999,  and  the  Committee  meeting  on 
November  10, 1999,  where  this  action 
was  deliberated,  were  public  meetings 
widely  publicized  throughout  the  raisin 
industry.  All  interested  persons  were 
invited  to  attend  the  meetings  and 
participate  in  the  industry's 
deliberations.  Finally,  all  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  shouid  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  60-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  proposed  to 
be  amended  as  follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  989.154  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§989.154    Marketing  policy  computations. 

(a)  Desirable  carryout  levels.  The 
desirable  carryout  levels  to  be  used  in 
computing  and  announcing  a  crop 
year's  marketing  policy  shall  be  equal  to 
the  total  shipments  of  bee  toimage 
during  August,  September,  and  October 
for  each  of  the  past  5  crop  years,  for 
each  varietal  type,  converted  to  a 
natural  condition  basis,  dropping  the 
high  and  low  figures,  and  dividing  the 
remaining  siun  by  three. 
***** 

Dated:  January  24,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[PR  Doc.  00-2039  Filed  1-28-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210,  229,  and  249 

[Release  Nos.  33-7793;  34-42354;  File  No. 
S7-03-00] 

RIN  3235-AH86 

Supplementary  Financial  Information 

AGENCY:  Seciuities  and  Exchange 
Commission. 


ACTION:  Proposed  nde. 


SUMMARY:  The  Commission  is  proposing 
to  reposition  certain  schedule 
information  currently  required  undw 
Rule  12-09  of  Regulation  S-X  within  a 
new  Item  302(c)  of  Regulation  S-K  to 
specify  the  disclosiu^s  to  be  provided 
by  registrants  concerning  changes  in 
valuation  and  loss  accrual  accounts.  The 
Commission  also  is  proposing  to  add 
another  new  Item  302(d)  of  Regulation 
S-K  to  elicit  certain  information 
concerning  tangible  and  intangible  long- 
lived  assets  and  related  accumulated 
depreciation,  depletion,  and 
amortization.  A  new  Item  8C  also  woidd 
be  added  to  the  recently  revised  Form 
20-F.  The  rule  proposals  are  intended  to 
provide  investors  with  more 
transparent,  better  detailed  disclosures 
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concerning  chai  ges  in  valuation  and 
loss  accrual  acc(  iimts  and  in  the 
underlying  accounting  assumptions  and 
more  detailed  irtformation  to  assess  the 
effects  of  useful  lives  assigned  to  long- 
lived  assets. 

DATES:  Commen  ts  should  be  received  by 
April  17,  2000. 

ADDRESSES:  Plea  se  send  three  copies  of 
yoiu  comment  h  stter  to  Jonathan  G. 
Katz,  Secretary.  J.S.  Securities  and 
Exchange  Comn  ission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Interested  perso  is  also  may  submit 
comments  elect  onically  at  the 
following  e-mai!  address:  rule- 
comments@sec.i  ;ov.  All  comment  letters 
should  refer  to  I  ile  No.  S7-03-00; 
please  include  t  lis  file  number  in  the 
subject  line  if  yc  u  use  e-mail.  Anyone 
can  inspect  and  copy  the  comment 
letters  in  our  Public  Reference  Room  at 
450  Fifth  Street.  NW.  Washington,  DC 
20549-0609.  W(  will  post  electronically 
submitted  comment  letters  on  the 
Commission's  h  itemet  Web  Site 
[www.sec.gov). 

FOR  FURTHER  INF3RMATI0N  CONTACT:  John 
W.  Albert,  Asso  :iate  Chief  Accountant, 
or  Richard  L.  Rcdgers,  Professional 
Accounting  Fellow,  Office  of  the  Chief 
Accountant,  at  (202)  942-4400,  or 
Louise  M.  Dorse  y.  Assistant  Chief 
Accountant,  Di\  ision  of  Corporation 
Finance,  at  (202 1  942-2960,  U.S. 
Securities  and  E  xchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  |  »roposing  to  reposition 
certain  schedule  information  currently 
required  under  lule  12-09  of 
Regulation  S-X  '  within  a  new  Item 
302(c)  of  Regula  tion  S-K  ^  to  specify  the 
disclosures  com  :eming  valuation  and 
loss  accrual  ace  )unts  to  be  provided  by 
registrants.  The  Commission  also  is 
proposing  to  ad  1  another  new  Item 
302(d)  of  Reguli  tion  S-K  '  to  elicit 
additional  infor  mation  concerning 
tangible  and  int  uigible  long-lived  assets 
and  related  accumulated  depreciation, 
depletion,  and  •  mortization.  The 
proposed  addition  of  Item  302(c)  is 
intended  to  pro  ride  investors  with  more 
transparent,  bet  er  detailed  disclosures 
concerning  chai  iges  in  valuation  and 
loss  accrual  ace  aunts  and  in  the 
underlying  acc(  unting  assumptions. 
Similarly,  the  proposed  addition  of  Item 
302(d)  is  intenc  ed  to  provide  investors 
with  more  deta  led  information 
concerning  the  inancial  reporting 
effects  of  usefu  lives  assigned  to  long- 


'17CFR210.12-^  9. 
2  17CFR  229.3021::). 
^17  CFR  229.3021  1). 


lived  assets.  Because  of  the 
repositioning  of  valuation  and  loss 
accrual  account  disclosure  within 
proposed  Item  302(c),  Schedule  II  of 
Rule  5-04  (Applicable  to  Commercial 
and  Industrial  Companies)  ■*  and 
Schedule  V  of  Rule  7-03  (Applicable  to 
Insurance  Companies)  ^  would  be 
eliminated.  Also  due  to  the  proposed 
repositioning,  a  new  Item  8C  of  Form 
20-F'^  would  be  added  to  require 
presentation  of  supplementary  financial 
information. 

I.  Background 

Many  participants  in  and  observers  of 
the  financial  reporting  process, 
including  the  Commission,  have  noted 
an  apparent  increase  in  abusive 
"earnings  management"  by  public 
companies.^  While  it  is  recognized  that 
management  may  properly  determine 
the  timing  of  earnings  recognition  from 
certain  arms-length  transactions  (such 
as  the  sale  of  an  appreciated  asset)  or 
deferral  of  expense  recognition  (by 
delaying  expenditures  for  advertising  or 
maintenance),  examples  of  abusive 
"earnings  management"  have  been 
occurring  with  increased  fi-equency. 
Some  observers  contend  that  the 
apparent  increased  incidence  of 
"earnings  management"  is  in  response 
to  an  increased  pressure  to  meet 
earnings  estimates  in  today's  markets. 
With  current  price-earnings  ratios  at  an 
all-time  high,  failure  to  meet  analysts' 
expectations  by  even  small  amounts  can 
have  a  significant  negative  effect  on 
market  capitalization,  which  in  turn  can 
affect  management's  ability  to  retain  key 
employees  and  grow  and  operate  the 
business.  In  response  to  such  factors, 
the  Commission  has  initiated  a  series  of 
coordinated  actions  to  address  issues 
related  to  earnings  management.  A  key 
element  of  this  action  plan  addresses 
the  problems  caused  by  a  lack  of 
transparency  in  some  aspects  of 
financial  reporting. 

Problems  attributable  to  lack  a 
transparency  noted  by  observers  of  the 
financial  reporting  process  include,  but 
are  not  limited  to: 

•  Failure  to  comply  with  the 
disclosure  requirements  for  changes  in 
accrued  liabilities  for  certain  costs  to 
exit  an  activity  during  periods 
subsequent  to  the  initial  charge; 


■•  17  CFR  210.5-04. 

3 17  CFR  210.7-03.  ' 

<»17  CFR  249.220f.  Form  20-F  was  revised 
significantly  as  explained  in  Release  No.  33-774.') 
(September  28,  1999).  These  amendments  will  be 
effective  as  of  September  30.  2000.  The  proposed 
amendments  would  be  incorporated  into  the 
revised  Form  20-F.  Item  BC. 

'  See  Remarks  by  SEC  Chairman  Arthur  Levitt, 
"The  Numbers  Game,"  to  the  NYU  Center  for  Law 
and  Business.  New  York.  NY.  September  28,  1998. 


•  Grouping  dissimilar  items  into  an 
aggregated  classification; 

•  Recurring  "nonrecurring"  charges; 

•  Inadequate  disclosure  of  changes  in 
estimates  and  in  underlying 
assumptions  during  the  period  of 
change; 

•  Inconsistent  application  of  SEC 
required  disclosures  of  valuation  and 
loss  accruals,  and 

•  Insufficient  information  about 
expected  useful  lives,  changes  in  useful 
lives,  and  salvage  values  of  long-lived 
assets. 

n.  Proposed  Rule  Changes 

The  proposed  amendments  would 
create  a  new  Item  302(c)  of  Regulation 
S-K  to  clarify  and  expand  the 
supplemental  disclosure  requirements 
concerning  activity  involving  valuation 
and  loss  accrual  accounts  so  as  to 
improve  the  transparency  of  financial 
reporting  by  registrants.  The  proposed 
requirements  are  patterned  after  Rule 
12-09  of  Regulation  S-X  which 
currently  requires  schedule  disclosure 
of  activity  in  an  entity's  valuation  and 
qualifying  accounts  and  reserves.  The 
schedule  (Schedule  II)  is  structured  to 
show  beginning  and  ending  account 
balances  as  well  as  activity,  including 
any  adjustments,  during  the  year  for 
individually  significant  valuation  and 
qualifying  accounts  and  reserves. 
However,  compliance  with  the  schedule 
requirements  appears  to  be  mixed, 
possibly  due  to  a  lack  of  general 
agreement  as  to  what  constitutes  a 
valuation  or  reserve  account.  Also, 
diversity  in  practice  has  resulted  ft'om 
varying  approaches  to  combining 
individually  insignificant  account 
balances. 

The  Financial  Accounting  Standards 
Board's  Concepts  Statements  define  a 
valuation  account  as  a  separate  item  that 
reduces  or  increases  the  carrying 
amount  of  an  asset  or  liability.  Examples 
cited  include  an  estimate  of 
uncollectible  amounts  that  reduces 
receivables  to  the  amount  expected  to  be 
collected,  or  a  premium  on  a  bond 
receivable  that  increases  the  receivable 
to  its  amortized  cost  or  present  value. 
Valuation  accounts  are  part  of  the  asset 
or  liability  to  which  they  relate  and  are 
neither  assets  nor  liabilities  in  their  own 
right." 

In  addition  to  detailed  disclosures 
concerning  valuation  and  qualifying 
accounts.  Schedule  II  also  currently 
requires  disclosure  of  activity 
concerning  balances  in  "reserve" 
accounts.  Because  the  term  "reserve"  is 


1  Paragraph  34  of  Statement  of  Financial 
Accounting  Concepts  No.  6.  Elements  of  Financial 
Statements. 
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not  defined  in  the  authoritative 
accounting  literature,  its  references 
within  the  Commission's  rules  may 
have  confused  certain  preparers  and 
contributed  to  diverse  reporting 
practices.  As  a  result  of  this  confusion, 
reporting  by  registrants  about  activity 
involving  these  accounts  has  been 
mixed,  with  certain  registrants 
providing  more  complete  disclosures 
than  others  in  similar  circumstances.  To 
avoid  future  confusion,  the  Commission 
proposes  to  revise  the  supplemental 
disclosiure  requirements  to  refer  to  the 
term  "loss  accrual"  thereby 
appropriately  focusing  on  accruals  for 
loss  contingencies. 

To  reduce  the  existing  diversity  in 
practice  and  provide  a  more  "level 
playing  field,"  proposed  Item  302(c)  sets 
forth  a  list  of  commonly  reported  loss 
accrual  and/or  valuation  accounts  that 
the  Commission  would  expect 
registrants  to  present  within  that  Item. 
The  list,  which  was  extracted  from  the 
SEC  reporting  guidelines  of  certain 
major  accoimting  firms,  is  suggestive 
rather  than  all-inclusive  and  includes 
the  following  accounts: 

•  Allowance  for  doubtful  accounts  and  notes 

receivable 

•  Allowance  for  sales  returns,  discounts,  and 

contractual  allowances 

•  Unamortized  premium  or  discount 

•  Excess  of  estimated  costs  over  revenues  on 

contracts  (loss  contracts) 

•  Inventory  valuation  allowance  3 

•  Valuation  allowance  for  deferred  tax  assets 

•  Liabilities  for  exit  and  employee 

termination  costs,  including  costs  related 
to  a  restructuring  (assuming  that  the 
criteria  set  forth  in  EITF  Issue  94—3  have 
been  met] '°  or  to  an  acquired  business 
(assuming  that  the  criteria  under  EITF 
Issue  95-3  have  been  met)  " 

•  Liabilities  for  costs  of  discontinued 

operations 


^Use  of  an  inventon'  valuation  allowance  to 
reflect  a  writedown  of  inventory  to  the  lower  of  cost 
or  market  at  the  close  of  a  fiscal  period  establishes 
a  new  cost  basis  that  cannot  be  marked  up  based 
on  subsequent  changes  in  market.  See  Accounting 
Research  Bulletin  No.  43,  Chapter  4,  Statement  5. 

'"The  FASB's  Emerging  Issues  Task  Force 
reached  a  consensus  at  its  January  19.  1995  meeting 
on  the  criteria  that  must  be  met  for  an  employer  to 
recognize  a  liability  for  the  costs  of  employee 
termination  benefits  provided  to  involuntarily 
terminated-employees  and  other  costs  to  exit  an 
activity.  EITF  Issue  94-3.  "Liability  Recognition  For 
Certain  Employee  Termination  Benefits  and  Other 
Costs  to  Exit  an  Activity  (including  Certain  Costs 
Incurred  in  a  Restructuring)." 

"  Similar  to  the  resolution  concerning 
restructuring-related  costs,  the  EITF  reached  a 
consensus  at  its  meetings  of  [uly  20-21, 1995  on  the 
conditions  under  which  the  costs  of  a  plan  to  (1) 
exit  an  activity  of  an  acquired  company.  (2) 
involuntarily  terminate  employees  of  an  acquired 
company,  or  (3)  relocate  employees  of  an  acquired 
company  should  be  recognized  as  liabilities.  EITF 
Issue  95-3,  "Recognition  of  Liabilities  in 
Connection  with  a  Purchase  Business 
Combination." 


•  Liabilities  for  environmental  remediation 

costs 

•  Contingent  income  and  franchise  tax 

liabilities  recorded  pursuant  to  FASB 
Statement  5 

•  Product  warranty  liabilities 

•  Probable  losses  from  pending  litigalfon 

Consistent  with  existing  Rule  12-09 
of  Regulation  S-X,  the  information 
called  for  under  proposed  Item  302(c) 
must  be  provided  for  each  period  for 
which  an  audited  income  statement  is 
required.  Consistent  with  the  Item's 
income-statement  focus,  registrants 
must  focus  on  income  statement 
measures,  such  as  effects  on  the 
individual  line  item,  operating  income 
(loss),  net  earnings  (loss),  and  earnings 
trends,  in  making  assessments  of 
materiality  of  particular  valuation  and 
loss  accrual  accounts  for  purposes  of 
presenting  the  relevant  data.'^  As 
pointed  out  by  observers  of  "earnings 
management"  abuses,  changes  in 
valuation  and  loss  accrual  accoimts 
often  have  a  significant  impact  on 
income  statement  results  and  earnings 
trends. 

Certain  detailed  disclosures  about 
activity  in  a  specific  valuation  and  loss 
accrual  account  are  required  under 
existing  generally  accepted  accounting 
principles  (GAAP).  For  example, 
disclosure  of  the  net  change  in  the 
valuation  allowance  recognized  for 
deferred  tax  assets  is  required  by 
Statement  of  Financial  Accounting 
Standards  No.  109,  Accounting  for 
Income  Taxes.  To  avoid  redundancy, 
detailed  information  about  activity  in 
valuation  and  loss  accrual  accounts  may 
be  omitted  if  the  same  information  is 
provided  in  the  notes  to  financial 
statements. 

The  proposed  rules  would  reposition 
the  required  disclosures  about  activity 
in  a  registrant's  valuation  and  loss     . 
accrual  accounts  currently  furnished  in 
a  schedule  to  a  separate  item  within  the 
section  of  Regulation  S-K  captioned. 
Supplementary  Financial  Information. 
The  proposed  repositioning  of 
disclosures  about  valuation  and  loss 
accrual  account  activity  is  intended  to 
encourage  registrants  to  focus  on  the 
need  to  provide  a  detailed  narrative 
discussion  about  the  assumptions 
underlying  the  recognition  of  a 
valuation  or  loss  accrual  account  along 
with  the  nature  of  any  changes  in  those 
assumptions  requiring  adjustment  to  the 
account  balance.  Experience  has  shown 
that  the  more  free-writing  style 


permitted  to  comply  with  Regulation  5- 
K  may  be  more  conducive  to  detailed 
narrative  explanation  that  better 
communicates  the  financial  reporting 
effects  of  changes  in  facts  and 
assumptions. 

Although  the  proposed  repositioning 
of  the  valuation  and  loss  accrual 
account  activity  disclosures  would 
remove  these  disclosures  from  explicit 
coverage  in  the  auditors'  report,  a 
registrant's  auditors  would  continue  to 
have  certain  professional 
responsibilities  resulting  from 
association  with  these  disclosures. 
Statement  on  Auditing  Standards  No. 
(SAS)  8,  "Other  Information  in 
Documents  Containing  Audited 
Financial  Statements,"  requires  the 
auditor  to  read  other  information,  such 
as  the  supplementary  financial 
information  about  valuation  and  loan 
loss  account  activity,  in  a  document 
containing  audited  financial  statements 
and  consider  whether  such  information 
is  materially  inconsistent  with 
information  appearing  in  the  financial 
statements.  In  the  event  that  the  auditor 
discovers  a  material  inconsistency, 
compliance  with  SAS  8  would  require 
that  the  auditor  determine  whether  the 
financial  statements,  the  auditor's 
report,  or  both  should  be  revised. 

The  Commission  also  is  proposing  to 
add  a  new  Item  302(d)  to  provide 
information  concerning  property,  plant, 
and  equipment  and  related  accumulated 
depreciation,  depletion,  and 
amortization.  The  proposed  disclosure 
would  be  similar  to  the  schedule 
information  previously  required  under 
Rules  12-06  and  12-07  of  Regulation  S- 
X.  Prior  to  1995,  registrants  were 
required  to  provide  detailed  schedules 
of  property,  plant,  and  equipment  and 
related  accumulated  depreciation, 
depletion,  and  amortization  in  cases 
where  the  property,  plant,  and 
equipment  account  exceeded  25  percent 
of  total  assets.  Activity  disclosed 
through  the  schedules  included 
additions,  retirements,  and  other 
changes  in  each  major  fixed  asset 
account.  These  schedule  requirements 
were  rescinded  through  the 
Commission's  issuance  of  Financial 
Reporting  Release  44.'^  In  aimouncing 
rescission  of  the  scfhedule  requirements, 
the  amending  release  cited  the  views  of 
the  majority  of  commentators  that  the 
schedules  generally  were  redundant  to 
information  already  required  in  the 
financial  statements. 


'2  Staff  Accounting  Bulletin  99.  "Materiality" 
(August  12,  1999),  provides  guidelines  for  assessing 
materiality  thresholds.  It  emphasizes  that  the 
exclusive  use  of  numerical  or  percentage  tests  to 
make  materialitv  determinations  is  not  acceptable. 
64  FR  45150  (August  19,  1999). 


"  Release  33-71 1 8,  Financial  Statements  of 
Significant  Foreign  Equity  Investees  and  Acquired 
Foreign  Businesses  of  Domestic  Issuers  and 
Financial  Schedules  (December  13. 1994)  |59  FR 
656321. 
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separately  captioned  on  the  balance 
sheet. 

The  Commission  staff  has  noted  a 
similar  lack  of  specificity  in  the 
requirements  under  GAAP  for 
disclosures  concerning  intangible  assets. 
APB  Opinion  No.  17,  Intangible  Assets, 
requires  disclosure  of  the  method  and 
period  of  amortization  of  an  entity's 
intangible  assets. ^^  However,  where  the 
aggregate  balance  in  an  intangible  asset 
account  has  many  components  (such  as 
goodwill  resulting  from  a  number  of 
individual  purchase  business 
combinations),  the  required  disclosures 
may  be  provided  in  terms  of  ranges  of 
amortization  periods.  Without 
additional  data,  users  of  financial 
information  are  unable  to  evaluate  the 
impact  on  reported  earnings  of 
estimated  useful  lives  assigned  to 
intangible  assets  resulting  from  specific 
acquisitions.'-' 

Therefore,  to  provide  additional 
analytical  data  necessary  to  evaluate  the 
effects  of  varying  amortization  periods 
for  intangible  assets,  the  Commission 
also  is  proposing  to  include  activity 
involving  intangible  assets  in  new  Item 
302(d).  Furthermore,  in  order  to  provide 
more  useful  analytical  data,  the 
proposed  Item  would  require  disclosure 
about  the  registrant's  goodwill  account. 
In  circumstances  where  the  account 
balance  results  from  different  business 
acquisitions  with  varying  useful  lives, 
the  disclosure  would  need  to  show  the 
amount  of  goodwill  in  the  aggregate  as 
well  as  the  account  balance  of  each 
component  assigned  a  different 
estimated  useful  life.  However, 
consistent  with  the  proposed  treatment 
of  valuation  and  loss  accrual  account 
activity,  detailed  information  about 
activity  in  a  particular  property,  plant, 
equipment,  and  intangible  asset  and 
related  accumulated  depreciation, 
depletion,  and  amortization  account 
may  be  omitted  if  the  same  information 
is  provided  to  investors  within  the  notes 
to  financial  statements. 

In  summary,  the  Commission  is 
proposing  amendments  to  Regulation  S- 
K  to  specify  disclosures  of  valuation  and 
loss  accrual  accounts  and  long-lived 
assets  and  related  accumulated 
depreciation,  depletion,  and 
amortization  in  response  to  problems 
attributable  to  a  lack  of  transparency  in 
financial  reporting.  The  proposed 
disclosures  are  intended  to  provide 


'6  See  paragraph  30  of  APB  Opinion  No.  17. 

''  For  example,  disclosure  may  be  provided  that 
an  entity's  amortization  of  goodwill  attributable  to 
various  business  acquisitions  ranges  from  five  to 
forty  years.  Analysis  of  the  impact  of  the  selection 
of  specific  useful  lives  would  be  improved  if  details 
were  provided  as  to  which  specific  goodwill 
allocations  fell  on  which  end  of  the  range. 


sufficient  analytical  information  so  that 
changes  in  the  amounts  and  activity  in 
the.se  accounts  are  transparent  to 
investors. 

The  Commission  is  proposing  to 
amend  Form  20-F  to  include  the 
substance  of  proposed  Items  302(c)  and 
(d).  Foreign  private  issuers,  therefore, 
would  be  required  to  provide  these 
disclosures. 

m.  General  Request  for  Comment 

The  Commission  is  proposing  these 
amendments  to  clarify  and  expand 
certain  disclosures  to  be  provided  as 
supplementary  financial  information.  If 
you  would  like  to  submit  written 
comments  on  the  proposals,  to  suggest 
additional  changes,  or  to  submit 
comments  on  other  matters  that  might 
have  an  impact  on  the  proposals,  we 
encourage  you  to  do  so.  Besides  the 
specific  questions  being  asked  in  this 
release,  we  also  solicit  comments  on  the 
usefulness  of  the  proposals  to  security 
holders,  issuers,  and  the  marketplace  at 
large.  We  would  like  comments  from  the 
point  of  view  of  both  bidders  and 
•  targets,  as  well  as  security  holders  and 
market  professionals  involved  in  the 
mergers  and  acquisitions  area.  We  also 
solicit  comments  specifically  addressing 
whether  these  proposed  changes 
adequately  provide  information  that  is 
useful  to  the  analysis  of  financial 
statements.  We  also  seek  comments 
about  whether  other  amendments  are 
appropriate  for  that  purpose. 

"The  proposed  amendments  are  based 
on  the  assumption  that  the  information 
to  be  provided  is  readily  available  ft'om 
each  registrant's  books  and  records.  The 
Commission  understands  that  some  of 
the  information  called  for  under  the 
proposed  rules  must  be  collected  for  the 
preparation  and  audit  of  a  registrant's 
balance  sheet  and  statement  of  cash 
flows.  Consequently,  we  are  interested 
in  commentators'  views  as  to  whether 
they  agree  that  the  information  to  be 
provided  under  the  proposed  disclosure 
requirements  already  is  collected  as  part 
of  the  financial  statements  preparation 
and  related  independent  audit  process. 

The  staff  also  seeks  specific  comments 
on  the  following  elements  of  this  rule 
proposal; 

1 .  Are  there  other  specific  loss  accrual 
or  valuation  accounts  that  should  be 
added  lo  the  list  of  accounts  identified 
within  proposed  Item  302(c)? 

2 .  Should  specific  percentage  tests  be 
used  to  trigger  specific  account 
disclosures  within  the  proposed  rules? 
For  example,  should  disclosure  of  loss 
accrual  account  activity  be  required 
only  when  the  balance  sheet  item  and 
change  during  the  period  exceeds  a 
certain  pre-established  numerical 
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threshold  (for  example,  5%  of  total 
assets  or  3%  of  pretax  income)?  If  so, 
what  is  an  appropriate  threshold? 

3.  Should  the  placement  of  the 
proposed  data  be  moved  within  MD&A 
or  to  some  other  section  of  the  filing  to 
enhance  the  prominence  of  the 
disclosures? 

4.  Should  presentation  of  the 
proposed  data  be  limited  to  the  Form 
10-K? 

5.  Should  the  disclosure  requirements 
be  restricted  to  those  registrants  that 
exceed  a  certain  size  or  meet  some  other 
threshold?  If  so.  what  would  be  the 
appropriate  threshold? 

6.  Are  there  circumstances  where 
registrants  may  appropriately  exclude 
disclosure  about  loss  accruals  related  to 
litigation  because  of  concerns  about 
confidentiality  while  still  conforming 
with  GAAP?  LF  so,  please  describe  such 
circumstances  in  detail. 

7.  Should  the  disclosures  concerning 
valuation  and  loss  accrual  account 
activity  be  required  when  interim 
financial  statements  are  presented? 

8.  Should  the  disclosures  concerning 
changes  in  property,  plant,  equipment, 
and  intangible  assets  and  related 
accumulated  depreciation,  depletion, 
and  amortization  be  required  when 
interim  financial  statements  are 
presented? 

Please  send  three  copies  of  your 
comment  letter  to  Jonathan  G.  Katz, 
Secretary,  US  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Interested 
persons  also  may  submit  comments 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-O3-O0;  please  include  this  file 
number  in  the  subject  line  if  you  use  e- 
mail.  Anyone  can  inspect  and  copy  the 
comment  letters  in  our  public  reference 
room  at  450  Fifth  Street,  NW, 
Washington,  DC  20549.  We  will  post 
electronically  submitted  comment 
letters  on  our  Internet  Web  Site 
(wrww.sec.gov). 

IV.  Paperwork  Reduction  Act 

The  proposals  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (PRA).  Our  staff  has 
submitted  the  proposals  for  review  to 
the  Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the  PRA.  The 
title  of  the  affected  information 
collection  is  "Supplementary  Financial 
Information."  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  The 
proposals  would  revise  a  current 


collection  of  information,  Regulation  S- 
K,  which  currently  is  assigned  OMB 
Control  Number  3235-0071. 

The  proposals  are  designed  to  elicit 
improved  disclosures  about  (1) 
Registrants'  property,  plant,  equipment 
and  intangible  assets,  (2)  Allowances  for 
accumulated  depreciation,  depletion, 
and  amortization  of  property,  plant, 
equipment,  and  intangible  assets,  and 
(3  J  Valuation  and  loss  accrual  accounts. 
The  purpose  of  these  disclosures  is  to 
improve  investors"  understanding  of 
how  these  items  impact  the  numbers  in 
the  financial  statements  and  to  reduce 
the  potential  for  abuse  from  establishing 
inappropriate  amounts  of  valuation  and 
loss  accrual  accounts  and  similar  items. 
The  information  needed  for  preparation 
of  these  disclosures  should  be  readily 
available  from  the  registrant's  books  and 
records.  Also,  as  discussed  elsewhere  in 
this  release,  small  business  issuers 
would  not  be  impacted  by  the 
proposals. 

The  likely  respondents  to  the 
collection  of  information  request 
include  those  currently  filing  Forms  10- 
K,  10,  20-F,  and  F-1.  Registrants  not 
eligible  for  incorporation  by  reference 
filing  under  Forms  S— 4  and  F— 4  are 
required  to  present  schedule 
information.  The  information  typically 
would  be  collected  once  a-year  in  the 
Form  10-K  and  then  incorporated  by 
reference  into  other  forms  as 
appropriate.  Based  on  a  sample  of 
Forms  10-K  filed  by  registrants 
currently  presenting  valuation  and 
qualifying  account  and  reserve 
disclosures  under  Schedule  II,  it  is 
estimated  that  approximately  2,900 
respondents  would  be  required  to 
include  the  disclosures  proposed  under 
Item  302(c)  in  their  Form  10-K  filings. 

The  staff  has  received  input  from  a 
diversified,  multi-divisional  registrant 
estimating  that  the  average  biu^den 
hours  to  begin  collecting  the  appropriate 
records  and  report  the  proposed 
disclosures  about  valuation  and  loss 
accrual  account  activity  each  year 
would  be  247  hours  per  registrant  but 
that  the  annual,  recurring  burden  would 
be  only  1 7  hours  per  registrant.  The  cost 
estimates  were  based  on  the  company's 
previous  experience  in  complying  with 
the  requirements  of  Schedule  II. 
Extending  the  cost  burden  estimates  to 
the  approximately  2.900  registrants 
ciurently  estimated  to  be  filing 
valuation  and  qualifying  account 
schedule  data  after  initial  start  up 
burdens  results  in  an  estimated  total 
recurring,  aimual  burden  of  49,300 
hours. 

The  same  diversified,  multi-divisional 
registrant  also  provided  input 
concerning  the  estimated  burden  hours 


involved  in  beginning  to  comply  with 
proposed  Item  302(d)  concerning 
changes  in  long-lived  assets  and  related 
accumulated  depreciation,  depletion, 
and  cunortization.  It  is  estimated  that 
133  biu-den  hours  per  registrant  would 
be  required  initially  to  comply  with  the 
proposed  requirements  under  Item 
302(d)  but  that  the  annual  recurring 
burden  would  be  approximately  only  35 
hours  per  registrant.  Assuming  that 
approximately  the  same  number  of  SEC 
registrants  required  to  furnish  valuation 
and  loss  accrual  account  activity  also 
would  be  impacted  by  the  proposed 
long-lived  asset  disclosures 
(approximately  2,900),  the  total 
recurring  annual  burden  would 
approximate  101,500  hours. 

Preparing  and  disclosing  the 
Supplementary  Financial  Information 
will  be  mandatory  to  the  extent  a 
registrant  must  file  with  the 
Commission  audited  annual  financial 
statements  in  accordance  with 
Regulation  S-X,  17  CFR  210,  and  the 
registrant  has  had  significant  activity 
involving  the  information  required  by 
the  proposed  new  items  in  Regulation 
S-K.  The  supplementary  data  will  be 
public  information. 

Pursuant  to  44  U.S.C.  §  3506(c)(2)(B), 
the  Commission  solicits  comments  on 
(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (iii)  Whether 
there  are  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (iv)  Whether  there  are 
ways  to  minimize  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Persons  wishing  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission. 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  and 
should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary,  US  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington,  DC  20549-0609,  with 
reference  to  File  No.  S7-03-O0.  The 
Office  of  Management  and  Budget  is 
required  to  make  a  decision  concerning 
the  collection  of  information  between  30 
and  60  days  after  publication.  Requests 
for  materials  submitted  to  OMB  by  the 
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Ser  /ices. 
V.  Cost-Benefit  Vnalysis 

The  new  proposals  are  intended  to 
benefit  investors  by  providing  a  clearer 
picture  of  how  i  egistrants  may  be  using 
valuation  and  Ic  ss  accrual  accounts  and 
estimates  of  the  useful  lives  and  salvage 
values  assigned  to  assets  to  impact  the 
amounts  reports  d  in  their  financial 
statements.  Ana  lysts  have  suggested, 
and  we  agree,  tl:  at  shedding  more 
sunlight  on  thes  e  areas  will  assist 
investors  in  ana  yzing  these  items  and 
discourage  inap  sropriate  "earnings 
management,"  t  lus  enhancing  the 
protection  of  investors.  We  are  unable  to 
quantify  this  be  lefit. 

The  new  disc  osures  will  require 
registrants  to  pr  spare  two  new 
disclosure  item! ,  one  of  which  calls  for 
information  tha  essentially  is  being 
provided  in  an  dxisting  schedule. 
Registrants  will  face  increased  costs 
associated  with  the  preparation  and 
printing  of  thesd  disclosures;  however, 
because  the  infc  rmation  should  be 
readily  availablo  from  each  registrant's 
books  and  recor  is,  we  do  not  believe 
these  costs  wou  d  be  significant.  In 
addition,  small  msiness  issuers  under 
Regulation  S-B  and  small  issuers 
qualifying  for  tt  e  exemption  under 
Regulation  A  ar }  not  required  currently 
to  provide  this  i  nformation  and  would 
not  be  impactec  by  the  proposals.  For 
the  purposes  of  the  PRA,  we  estimate 
that,  after  initia  start  up  costs,  the 
annual  average  loiuly  burden  to  comply 
with  proposed  ^lems  302(c)  and  (d) 
would  be  52  hours.  Assiuning  costs  of 
$125  per  hour  a  ad  2,900  registrants,  we 
estimate  the  avgrage  annual  paperwork 
burden  as  $18,850,000.  We  request 
comment  on  th^  reasonableness  of  these 
assumptions.  We  solicit  comment  on 
these  estimates. 

The  Commis^on  requests  data  to 
quantify  the  co^s  and  the  value  of  the 
benefits  identined.  The  Conunission 
also  solicits  esti  mates  and  views 
regarding  the  cc  sts  and  benefits  for 
particular  types  of  market  participants, 
as  well  as  any  a  ther  costs  or  benefits 
that  may  result  pom  the  adoption  of  the 
proposed  rules. 'in  particular,  we  request 
data  and  analyas  on  whether  the  new 

result  in  a  major 
increase  in  cost »  or  prices  for  consumers 
or  individual  industries,  or  significant 
adverse  effects  i  )n  competition, 
investment,  pro  ductivity,  innovation,  or 


small  business. 


Specifically: 


1.  What  are  the  expected  increases  in  costs 
for: 

a.  Internal  financial  reporting  costs  for  the 
necessary  data  accumulation  and 
preparation? 

b.  Printing  costs? 

'   c.  Other  costs?  (please  explain) 

2.  What  would  be  the  expected  impact  on 
costs  in  response  to  1.  above  if  disclosure  of 
valuation  and  loss  accrual  account  activity 
was  required  on  a  quarterly  basis? 

3.  What  are  the  expected  cost  savings  from 
no  longer  requiring  schedule  disclosure  of 
valuation  and  loss  accrual  account  activity 
subject  to  audit? 

The  Commission  also  is  interested  in  the 
views  of  users  of  financial  information  as  to 
any  other  costs  or  benefits  that  would  result 
from  adoption  of  the  proposed  disclosures. 

Commentators  are  requested  to  provide 
empirical  data  to  support  their  views. 

VI.  Consideration  of  impact  on  the 
Economy,  Burden  on  Efficiency, 
Competition  and  Capital  Formation 

For  purposes  of  the  Smedl  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),i8  the  Conmiission  also 
is  requesting  information  regarding  the 
potential  impact  of  the  proposed  rule  on 
an  annual  basis.  Commentators  should 
provide  empirical  data  to  support  their 
views. 

Section  23(a)(2)  of  the  Securities 
Exchange  Act  of  1934  requires  the 
Commission,  in  adopting  rules  under 
the  Act,  to  consider  the  anti-competitive 
effects  of  any  rule  it  adopts. ^^  We 
request  comment  on  whether  the 
proposed  revision,  if  adopted,  would 
have  an  adverse  effect  on  competition  or 
would  impose  a  burden  on  competition 
that  is  neither  necessary  nor  appropriate 
in  furthering  the  piuposes  of  the 
Securities  Act  of  1933  and  the  Secimties 
Exchange  Act  of  1934. 

Section  2(b)  of  the  Securities  Act  of 
1933  20  and  Section  3(f)  of  the  Securities 
Exchange  Act  of  1934  ^i  require  the 
Commission,  when  engaged  in 
rulemaking  that  requires  a  public 
interest  finding,  to  consider,  in  addition 
to  the  protection  of  investors,  whether 
the  action  will  promote  efficiency, 
competition  and  capital  formation. 
Therefore,  we  solicit  comment  on  what 
effect  the  proposed  changes,  if  adopted, 
may  have  on  efficiency,  competition 
and  capital  formation. 

Vn.  Summary  of  Regulatory  Flexibility 
Act  Certification 

Pursuant  to  section  605(b)  of  the 
RegiUatory  Flexibility  Act,22  Arthur 


'•Pub.  L.  No.  104-121,  110  Stat.  857  (1996) 
(codificatioa  in  various  sections  of  5  U.S.C.  and  15 
U.S.C.  and  a  note  to  5  U.S.C.  601). 

'9 15  U.S.C.  78  w(a)(2). 

»oi5  U.S.C.  77(b). 

"  15  U.S.C.  78c(f). 

"5  U.S.C.  605(b). 


Levitt,  Chairman  of  the  Commission, 
certified  that  the  amendments  proposed 
in  this  release  would  not,  if  adopted, 
have  significant  impact  on  a  substantial 
number  of  small  entities.  The  reason  for 
this  certification  is  that  the 
supplementary  information  is  not  filed 
by  small  business  issuers.  In  addition, 
the  proposed  amendments  would 
require  registrants  to  present 
supplementary  data  that  should  be 
easily  retrievable  fi-om  their  books  and 
records.  We  include  the  Certification  in 
this  release  as  Attachment  A  and 
encourage  written  comments  relating  to 
it.  Commentators  should  describe  the 
nature  of  any  impact  on  small  entities 
and  provide  empirical  data  to  support 
the  extent  of  the  impact. 

Vm.  Codification  Update 

The  Commission  proposes  to  amend 
the  "Codification  of  Financial  Reporting 
Policies"  announced  in  the  Financial 
Reporting  Release  No.  1  (April  15, 1982) 
[47  FR  21028]  to: 

1.  Delete  Section  209,  Property,  Plant, 
and  Equipment  Disclosure 
Requirements. 

2.  Add  new  Section  217,  Valuation 
and  Loss  Accrual  Accounts  to  include 
the  fourth  and  fifth  paragraphs  under 
Section  11  of  this  release  captioned. 
Proposed  Rule  Changes. 

Tne  Codification  is  a  separate 
publication  of  the  Commission.  It  will 
not  be  published  in  the  Code  of  Federal 
Regulations. 

IX.  Statutory  Basis 

The  Commission  proposes  the  rule 
changes  explained  in  this  release 
pursuant  to  Sections  6,7,8,10  and  19(a) 
of  the  Securities  Act  and  Sections 
3,10A,12,13,14,15(d)  and  23(a)  of  the 
Exchange  Act. 

List  of  Subjects  in  17  CFR  Parts  210, 
229,  and  249 

Accounting,  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposals 

Accordingly,  the  Commission 
proposes  to  amend  Title  17,  Chapter  II 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  RNANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBUC  UTIUTY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 
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Authority:  15  U.S.C.  77f,  77g,  77h.  77j, 
77s,  77Z-2,  77aa(25),  77aa(26),  78J-1,  78/, 
78m,  78n,  78o(d),  78u-5,  78w{a),  78y/(d), 
79e(b),  79j(a),  79n,  79t(a),  80a-8,  80a-20, 
80a-29,  80a-30,  80a-37(a),  unless  otherwise 
noted. 

2.  By  amending  §  210.5-04  as  follows: 

a.  By  revising  paragraph  {a)(l); 

b.  Removing  paragraph  (a)(2); 

c.  Redesignating  paragraph  {a)(3)  as 
(a)(2);  and 

d.  Removing  and  reserving  Schedule 
II  to  read  as  follows: 

§  21 0.5-04    What  schedules  are  to  be  filed. 

(a)  *  *  * 

(1)  The  schedule  specified  in  this 
section  as  Schedule  III  shall  be  filed  as 
of  the  date  of  the  most  recent  audited 
balance  sheet  for  each  person  or  group. 
***** 

3.  By  amending  §  210.7-05  as  follows: 

a.  By  revising  paragraphs  (a)(2)  and 
(a)(3);  and 

b.  Removing  and  reserving  Schedule 
V  to  read  as  follows: 

§  21 0.7-05    What  schedules  are  to  be  filed. 

(a)  *  *  * 

(1)  *  *  * 

(2)  Schedule  IV  specified  in  this 
section  shall  be  filed  for  each  period  for 


which  an  audited  income  statement  is 
required  to  be  filed. 

(3)  Schedules  n  and  III  in  this  section 
shall  be  filed  as  of  the  date  and  for  the 
periods  specified  in  the  schedule. 


PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  lie,  77f,  77g,  77h, 
77j,  77k,  77s,  77z-2,  77aa(25),  77aa(26), 
77ddd,  77eee,  77ggg,  77hhh,  77iii,  77jjj, 
77nnn,  77sss,  78c,  78i,  78j,  78/,  78m,  78n, 
78o,  78U-5,  78w,  78//(d),  79e,  79n,  79t,  80a- 
8,  80a-29,  80a-30,  80a-37,  80b-ll,  unless 
otherwise  noted. 


5.  By  amending  §  229.302  by  adding 
paragraphs(c)  and  (d)  to  read  as  follows: 

§229.302    (Item  302)  Supplementary 
financial  information. 


(c)  Information  about  changes  in 
valuation  and  loss  accrual  accoimts. 
Registrants  shall  provide  the  following 
information  concerning  changes  in  each 
major  class  of  valuation  or  loss  accrual 
account  (estimated  liabilities)  for  each 
period  for  which  an  audited  income 
statement  is  required.  Major  classes  of 
valuation  or  loss  accrual  accoiuits  shall 
include,  but  not  necessarily  be  limited 
to,  allowance  for  doubtful  accounts  or 
notes  receivables;  allowance  for  sales 
returns,  discoimts  and  contractual 
allowances;  imamortized  discount  or 
premium;  excess  of  estimated  costs  over 
revenues  on  contracts  (loss  contracts); 
inventory  valuation  allowance; 
valuation  allowance  for  deferred  tax 
assets;  liabilities  for  exit  and  employee 
termination  costs  related  to  a 
restructuring  or  a  business  combination; 
liabilities  for  costs  of  discontinued 
operations;  liabilities  for  environmental 
costs;  contingent  income  and  franchise 
tax  liabilities  recorded  piu^uant  to 
FASB  Statement  5;  product  warranty 
liabilities;  and  probable  losses  from 
pending  litigation. 


Balance — beginning  of  period 

Additions 

charged  to 

expense 

Deductions/ 
other  additions 

Balance — end 

of  penod 

(1)(3)(5)  

(4) 

{2)(4) 

(6) 

Instructions  to  paragraph  (c).  1.  List 
separately  each  major  class  of  valuation  and 
loss  accrual  account  by  descriptive  title.  All 
loss  contingencies  recorded  pursuant  to  the 
requirements  of  FASB  Statement  5  should  be 
reported. 

2.  Describe  the  nature  of  any  deductions  or 
additions  other  than  those  charged  to 
expense. 

3.  To  the  extent  that  a  major  class  of 
valuation  or  loss  accrual  account  is 
composed  of  varying  elements  (e.g.,  the 
various  elements  comprising  a  registrant's 
liability  for  exit  and  employee  termination 
costs),  each  significant  element  should  be 
disglosed. 

4.  Describe  the  nature  of  any  changes  in  the 
assumptions  used  in  estimating  the  amount 
of  a  valuation  or  loss  accrual  account  that  has 


a  material  effect  on  the  change  in  the 
valuation  or  loss  accrual  account. 

5.  Registrants  are  reminded  that  if  no 
accrual  is  made  for  a  loss  contingency 
because  all  of  the  conditions  specified  in 
FASB  Statemeij*  5  have  not  been  met,  or  if 
an  exposure  to  loss  exists  in  excess  of  the 
recorded  amounts,  paragraph  10  of  that 
standard  requires  that  disclosure  be  provided 
in  the  financial  statements  when  there  is  at 
least  a  reasonable  possibility  that  a  loss  or 
additional  loss  has  been  incurred. 

6.  Use  of  an  inventory  valuation  allowance 
to  reflect  a  writedown  of  inventory  to  the 
lower  of  cost  or  meirket  at  the  close  of  a  fiscal 
period  creates  a  new  cost  basis  that  caimot 
be  marked  up  based  on  subsequent  changes 
in  market. 


(d)  Information  about  changes  in  long-lived 
asset  and  corresponding  accumulated 
depreciation,  depletion,  and  amortization 
accounts.  Registrants  shall  provide  the 
following  information  concerning  changes  in 
each  major  long-lived  asset  and 
corresponding  accumulated  depreciation, 
depletion,  and  amortization  (allowance) 
account.  Major  long-lived  asset 
classifications  are  those  assets  for  which 
separate  presentation  is  made  on  the  balance 
sheet  and  include  land,  buildings, 
equipment,  leaseholds,  brand  names,  non- 
compete agreements,  customer  lists, 
goodwill,  and  other  major  tangible  or 
intangible  long-lived  assets.  Information  also 
should  be  provided  as  to  each  allowance 
account  that  corresponds  with  the  major 
asset  classification. 


Balance — beginning  of  period 

Additions 

Deductions 

Balance — end 

of 

period 

(1)(2)  

(3)(4)(6) 

(5)(6) 

Instructions  to  paragraph  (d).  1.  List 
separately  balances  in  major  long-lived  asset 
accounts  and  corresponding  accumulated 
depreciation,  depletion,  and  amortization 


aceounts.  Information  concerning  changes  in 
each  asset  and  allowance  account  shall  be 
presented  for  each  period  in  which  an 
audited  income  statement  is  required. 


2.  Disclose  the  method  of  depreciation, 
depletion,  or  amortization. 
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as  set  { 


estimated  useful 
each  long-lived 
present  goodwill 
accumulated 
for  each  significai^tly 
group.  Disclosure 
may  be  provided 
average  if  there  is 
the  asset  group. 

3.  Provide  an  e: 
of  any  additions  I 
that  are  other  thar 

4.  Provide  an  e: 
accumulated  depr  sciation 
amortization  accounts 
accounts  other 
statement. 

5.  Provide  an  e: 
from  the  asset  anc 
accounts  related 
during  the  period 
cost. 

6.  Provide  an  e: 
significant  and  ui^sual 
abandonments, 
adjustments  (  e.g. 
translation)  or  an] 
changes  in  the  gei  leral 
of  principal  plant: 
during  the  period 


ves,  and  salvage  values  for 

account.  Separately 
i  nd  corresponding 
amoftization  account  balances 
different  useful  life 
of  estimated  useful  lives 

a  range  or  weighted 
signi^cant  variance  within 


!>  planation  as  to  the  nature 
long-lived  asset  accounts 
at  cost. 
!;( planation  if  additions  to 
,  depletion,  and 
are  charged  against 
expenses  in  the  income 


then 


>pli 


t) 


lanation  if  the  deduction 
related  allowance 

assets  sold  or  retired 
is  at  an  amount  other  than 


y  planation  for  any 

asset  additions, 
retirements,  or  other 
foreign  currency 
significant  and  unusual 

character  and  location 
and  units  that  occurred 


(1)(3) 


Instructions  to 
separately  each  m^jor 
loss  accrual 
recorded  loss  con 
reported. 

2.  Describe  the 
additions  other 


thjan 
expense. 

3.  To  the  extent 
valuation  or  loss 
composed  of  varying 
various  elements 
liability  for  exit 


(1)(2) 


Instructions  to 
separately  balanc  is 
accounts  and 
depreciation 
accounts.  Inform^t 
each  asset  or 
presented  for  eac  i 
audited  income  s 


I  con  Bs 
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PART  249— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1934 

6.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq..  unless 
otherwise  noted; 
***** 

7.  By  amending  Form  20-F 
(referenced  in  §  249.2200  as  effective 
September  30,  2000,  by  adding  Item  8C 
in  Part  I  and  removing  the  reference 
"§  210.12-09."  in  paragraph  (a)  of  Item 
17,  Part  rv  to  read  as  follows: 

[Note:  The  text  of  Form  20-F  does  not,  and 
the  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations.] 

Form  20-F 

Registration  Statement  Pursuant  to  Section 
12  (b)  or  (g)  of  the  Securities  Exchange  Act 
of  1934 

or 

Annual  Report  Pursuant  to  Section  13  or 
15(d)  of  the  Securities  Exchange  Act  of  1934 


Transition  Report  Pursuant  to  Section  13  or 
15(d)  of  the  Securities  Exchange  Act  of  1934 


Parti 

Item  8C.  Supplementary  Financial 
Information 

(a)  Information  about  changes  in  valuation 
and  loss  accrual  accounts.  Registrants  shall 
provide  the  following  information 
concerning  changes  in  each  major  class  of 
valuation  or  loss  accrual  account  (estimated 
liabilities)  for  each  period  for  which  an 
audited  income  statement  is  required.  Major 
classes  of  valuation  or  loss  accrual  accounts 
shall  include,  but  not  necessarily  be  limited 
to,  allowance  for  doubtful  accounts  or  notes 
receivables;  allowance  for  sales  returns, 
discounts  and  contractual  allowances; 
unamortized  discount  or  premium;  excess  of 
estimated  costs  over  revenues  on  contracts 
(loss  contracts);  inventory  valuation 
allowance;  valuation  allowance  for  deferred 
tax  assets;  liabilities  for  exit  and  employee 
termination  costs  related  to  a  restructuring  or 
a  business  combination;  liabilities  for  costs  of 
discontinued  operations;  liabilities  for 
environmental  costs;  contingent  income  and 
franchise  tax  liabilities  recorded  pursuant  to 
FASB  Statement  5;  product  warranty 
liabilities;  and  probable  losses  from  pending 
litigation. 


Balance — beginning  of  period 


Additions 

charged  to 

expense 


(4) 


Deductions/ 

other 

additions 


(2)(4) 


Balance — end 
of  period 


,  'aragraph  (a).  1.  List 

class  of  valuation  and 
accoi4nt  by  descriptive  title.  All 
ingencies  should  be 


lature  of  any  deductions  or 
those  charged  to 


that  a  major  class  of 
I  iccrual  account  is 

elements  (e.g.,  the 
:omprising  a  registrant's 
employee  termination 


atd 


costs),  each  significant  element  should  be 
disclosed. 

4.  Describe  the  nature  of  any  changes  in  the 
assumptions  used  in  estimating  the  amount    ■ 
of  a  valuation  or  loss  accrual  account  that  has 
a  material  effect  on  the  change  in  the 
valuation  or  loss  accrual  account. 

(b)  Information  about  changes  in  long-lived 
asset  and  corresponding  accumulated 
depreciation,  depletion,  and  amortization 
accounts.  Registrants  shall  provide  the 
following  information  concerning  changes  in 
each  major  long-lived  asset  and 


corresponding  accumulated  depreciation, 
depletion,  and  amortization  (allowance) 
account.  Major  long-lived  asset 
classifications  are  those  assets  for  which 
separate  presentation  is  made  on  the  balance 
sheet  and  include  land,  buildings, 
equipment,  leaseholds,  brand  names,  non- 
compete agreements,  customer  lists, 
goodwill,  and  other  major  tangible  or 
intangible  long-lived  assets.  Information  also 
should  be  provided  as  to  each  allowance 
account  that  corresponds  with  the  major 
asset  classification. 


Balance — beginning  of  period 


Additions 


(3)(4)(6) 


Deductions 


(5)(6) 


Balance — end 
of  period 


paragraph  (b).  1.  List 
in  major  long-lived  asset 
ponding  accumulated 
depletion,  and  amortization 
ion  concerning  changes  in 
ance  account  shall  be 
period  in  which  an 
atement  is  required. 


2.  Disclose  the  method  of  depreciation, 
depletion,  or  amortization,  estimated  useful 
lives,  and  salvage  values  for  each  long-lived 
asset  account.  Disclosure  of  estimated  useful 
lives  may  be  provided  in  a  range  or  weighted 
average  if  there  is  significant  variance  within 
the  asset  group.  Separately  present  goodwill 
and  corresponding  accumulated  amortization 


account  balances  for  each  significantly 
different  useful  life  group. 

3.  Provide  an  explanation  as  to  the  nature 
of  any  additions  to  long-lived 
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asset  accounts  that  are  other  than  at  cost. 

4.  Provide  an  explanation  if  additions  to 
accumulated  depreciation,  depletion,  and 
amortization  accounts  are  charged  against 
accounts  other  than  expenses  in  the  income 
statement. 

5.  Provided  an  explanation  if  the  deduction 
from  the  asset  and  related  allowance 
accounts  related  to  assets  sold  or  retired 
during  the  period  is  at  an  amount  other  than, 
cost. 

6.  Provide  an  explanation  for  any 
significant  and  unusual  asset  additions, 
abandonments,  retirements,  or  other 
adjustments  (e.g.,  foreign  currency 
translation)  or  any  significant  and  unusual 
changes  in  the  general  character  and  location 


of  principal  plants  and  units  that  occurred 
during  the  period. 


Dated:  January  21,  2000. 
By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

Attachment  A: 

[Note:  Attachment  A  to  the  preamble  will  not 
appear  in  the  Code  of  Federal  Regulations.) 

Regulatory  Flexibility  Act  Certification 

I,  Arthur  Levitt,  Chairman  of  the  Securities 
and  Exchange  Commission,  hereby  certify, 
pursuant  to  5  U.S.C.  §  605(b),  that  the 
proposed  amendments  to  rules  contained  in 


Securities  Act  Release  No.  7793,  if  adopted, 
will  not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities.  The 
proposals  will  not  be  applicable  to  small 
business  issues  under  Regulation  S-B  or  to 
small  issuers  using  Regulation  A.  In  addition, 
information  to  be  included  in  the  proposed 
disclosures  should  be  readily  available  from 
registrants'  books  and  records.  Accordingly, 
the  proposed  schedules  and  amendments  to 
rules  would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

Dated:  January  21,  2000. 
Arthur  Levitt, 
Chairman. 
[FR  Doc.  00-1969  Filed  1-28-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plap^t  Health  Inspection 
Service 

[Docket  No.  99-d93-1] 

Asian  Longhoitied  Beetle;  Availability 
of  an  Environntental  Assessment 


agency:  Anima  1 
Inspection  Senipce 
action:  Notice 
request  for  comknents 


and  Plant  Health 
USDA. 
)f  availability  and 


SUMMARY 

that  an 

been  prepared 
Health  Inspection 
proposed  field 
control  of  the 
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assessment 
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ADDRESSES:  PI 
and  three  copies 
1 ,  Regulatory 
Development 
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Please  state 
to  Docket  No 
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the  USDA  South 
and  Independ 
Washington, 
hours  are  8  a.n 
through  Friday 
sure  someone 
please  call  (20 
coming. 

APHIS 
Federal  Register 


d: 


We  ake  advising  the  public 
environ  nental  assessment  has 
ly  the  Animal  and  Plant 

Service  relative  to  a 
est  program  for  the 
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making  this 
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send  your  comment 
to:  Docket  No.  99-093- 
i^alvsis  and 
PD".  APHIS,  Suite  3C03. 
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your  comment  refers 
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any  comments  that  we 
environmental 
(  ur  reading  room.  The 
located  in  room  1141  of 
Building,  14th  Street 
Avenue  SW., 
Z.  Normal  reading  room 
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,  except  holidays.  To  be 
there  to  help  you, 
690-2817  before 

docutnents  published  in  the 
and  related 


information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ron  Milberg,  Operations  Officer,  PPQ. 

APHIS,  4700  River  Road  Unit  135. 

Riverdale,  MD  20737-  1236;  (301)  734- 

5255. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Asian  longhomed  beetle, 
Anoplophora  glabripennis 
(Motschulsky).  an  insect  native  to 
China,  japan,  Korea,  and  the  Isle  of 
Hainan,  is  a  destructive  pest  of 
hardwood  trees.  It  is  known  to  attack 
healthy  maple,  horse  chestnut,  birch, 
Rose  of  Sharon,  poplar,  willow,  elm, 
locust,  mulberry,  chinaberry,  apple, 
cherry,  pear,  and  citrus  trees.  It  may  also 
attack  other  species  of  hardwood  trees. 
In  addition,  nursery  stock,  logs,  green 
lumber,  firewood,  stumps,  roots, 
branches,  and  debris  of  a  half  an  inch 
or  more  in  diameter  are  subject  to 
infestation.  The  beetle  bores  into  the 
heartwood  of  a  host  tree,  eventually 
killing  it.  Immature  beetles  bore  into 
tree  trunks  and  branches,  causing  heavy 
sap  flow  from  wounds  and  sawdust 
accumulation  at  tree  bases.  They  feed 
on.  and  overwinter  in,  the  interiors  of 
trees.  Adult  beetles  emerge  in  the  spring 
and  summer  months  from  round  holes 
approximately  3/8-inch  diameter  (about 
the  size  of  a  dime)  that  they  bore 
through  the  trunks  of  trees.  After 
emerging,  adult  beetles  feed  for  2  to  3 
days  and  then  mate.  Adult  females  then 
lay  eggs  in  oviposition  sites  that  they 
make  on  the  branches  of  trees.  A  new 
generation  of  Asian  longhomed  beetle  is 
produced  each  year.  If  this  pest  moves 
into  the  hardwood  forests  of  the  United 
States,  the  nursery  and  forest  products 
industries  could  experience  severe 
economic  losses. 

The  Asian  longhomed  beetle 
regulations  (7  CFR  301.51-1  through 
301.51.9)  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the 
artificial  spread  of  Asian  longhomed 
beetle  to  noninfested  areas  of  the  United 
States.  Portions  of  New  York  City  and 
Nassau  and  Suffolk  Counties  in  the 
State  of  New  York  and  portions  of  the 
city  of  Chicago,  Du  Page  County,  and 


the  village  of  Sunmiit  in  the  State  of 
Illinois  are  already  designated  as 
quarantined  areas. 

APHIS'  current  Asian  longhomed 
beetle  eradication  activities  are  limited 
to  the  removal  and  destruction  of  trees 
that  are  determined  to  be  infested  with 
Asian  longhomed  beetle.  Because  the 
removal  of  host  trees  is  time  consimiing 
and  expensive,  APHIS  is  investigating 
the  use  of  prophylactic  methods  to 
prevent  new  infestations  of  healthy  trees 
in  the  vicinity  of  infected  areas. 

APHIS  has  completed  an 
environmental  assessment  that 
considers  various  methods  of 
prophylactic  protection  for  trees  against 
the  harmful  effects  of  the  Asian 
longhomed  beetle.  Based  on  our 
findings,  we  believe  that  the  most 
effective  prophylactic  treatment 
available  for  trees  appears  to  be  the  use 
of  a  soil-injected  insecticide.  Therefore, 
we  are  planning  to  conduct  field  tests 
on  this  method  in  the  spring  of  2000  to 
determine  whether  it  can  be  a  successful 
and  efficient  deterrent  to  the  spread  of 
the  Asian  longhomed  beetle. 

APHIS'  review  and  analysis  of  the 
potential  environmental  impacts 
associated  with  these  proposed  field 
tests  are  documented  in  detail  in  an 
environmental  assessment  entitled 
"Asian  Longhomed  Beetle  Field  Trial" 
(October  1999).  We  are  making  this 
environmental  assessment  available  to 
the  public  for  review  and  comment.  We 
will  consider  all  comments  that  we 
receive  by  the  date  listed  under  the 
heading  DATES  at  the  beginning  of  this 
notice. 

The  environmental  assessment  may 
be  viewed  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppq/ead/alb/html. 
You  may  request  paper  copies  of  the 
environmental  assessment  by  calling  or 
writing  to  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  Please 
refer  to  the  title  of  the  environmental 
assessment  when  requesting  copies.  The 
environmental  assessment  is  also 
available  for  review  in  our  reading  room 
(information  on  the  location  and  hours 
of  the  reading  room  is  listed  under  the 
heading  ADDRESSES  at  the  beginning  of 
this  notice). 

The  environmental  assessment  has 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA),  as  amended  (42  U.S.C. 
4321  ef  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
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implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  1),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington,  DC,  this  14th  day  of 
Januan'  2000. 
Craig  A.  Reed, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
|FR  Doc.  00-1493  Filed  1-27-00;  11:53  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

National  Power  Cooperative;  Notice  of 
Intent 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  intent  to  hold  a  public 
meeting  and  prepare  an  environmental 
assessment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS), 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.),  the  Council  on  Environmental 
Quality  (CEQ)  Regulations  for 
Implementing  NEPA  (40  CFR  parts 
1500-1508),  and  RUS  Environmental 
Policies  and  Procedures  (7  CFR  part 
1794)  proposes  to  prepare  an 
Envirormiental  Assessment  for  possible 
financing  assistance  to  National  Power 
Cooperative,  Inc.  (NPC)  to  construct  a 
510  megawatt,  natural  gas  fired 
combustion  turbine  electric  generation 
plant  in  northwest  Ohio. 
MEETING  INFORMATION:  RUS  will  conduct 
a  public  meeting  in  an  open  house 
forum  on  Wednesday,  February  16, 
2000,  from  6:30  p.m.  until  8:30  p.m.,  at 
Delphos  Jefferson  Senior  High  School 
on  Route  66  in  Delphos,  Ohio.  All 
interested  parties  are  invited  to  attend 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Engineering  and  Environmental 
Staff,  Rural  Utilities  Service,  at  (202) 
720-0468.  Bob's  E-mail  address  is: 
bquigel@rus.usda.gov.  You  can  also 
contact  Keith  A.  Crabtree  of  NPC  at 
(614)  846-5757.  Keith's  email  address 
is:  kac@buckeyepower.com. 
SUPPLEMENTARY  INFORMATION:  NPC,  a 
wholly  owned  subsidiary  of  the  Ohio 
Rural  Electric  Cooperatives,  proposes  to 
construct  the  natural  gas  fired  electric 
generation  plant  at  one  of  two  potential 
sites.  One  site  is  located  in  Van  Wert 
County  near  Convoy,  just  southwest  of 
the  intersection  of  Mentzer  Road  and 
Shaner  Road.  The  other  site  is  located 
in  Allen  County,  east  of  Cairo,  north  of 


the  Lincoln  Highway  between  Stewart 
Road  and  Slabtown  Road. 

The  proposed  project  will  be 
composed  of  three  gas  fired  turbine 
generation  units  witli  an  output  of  1 70 
megawatts  each.  The  entire  plant  will 
require  approximately  30  acres.  No 
major  natural  gas  pipeline  or  electric 
transmission  line  improvements  will  be 
needed  at  either  site  beyond  the 
proposed  site  boundaries.  Specific 
details  of  the  plant  will  be  available  at 
the  scoping  meeting. 

Alternatives  to  be  considered  by  RUS 
to  constructing  the  generation  facility 
proposed  include:  (a)  No  action,  (b) 
Load  management,  (c)  Purchased  power, 
and  (d)  An  alternative  site  location. 
.    To  be  presented  at  the  public  scoping 
meeting  will  be  a  siting  study  and 
alternative  evaluation  study  prepared  by 
AEP  Resources  and.Dames  &  Moore  for 
NPC.  The  siting  study  and  alternative 
evaluation  study  are  available  for  public 
review  at  RUS  in  Room  2242,  1400 
Independence  Avenue,  SW, 
Washington,  DC,  and  at  the  NPC 
headquarters  located  at  6677  Busch 
Boulevard,  Columbus,  Ohio.  This 
document  will  also  be  available  at  the 
Lima  Public  Library,  650  W.  Market  St., 
Lima,  Ohio  (419-228-5113)  and  it's 
Cairo  Branch,  519  Wall  St.,  Cairo,  Ohio 
(419-641-7744)  and  at  the  Brumback 
Library,  215  W.  Main  St.  in  Van  Wert, 
Ohio  (419-238-2168)  and  it's  Convoy 
Branch,  116  E.  TuUy  St..  Convoy,  Ohio 
(419-749-4000). 

Government  agencies,  private 
organizations,  and  the  public  are  invited 
to  participate  in  the  planning  and 
analysis  of  the  proposed  project. 
Representatives  of  RUS  and  NPC  will  be 
available  at  the  scoping  meeting  to 
discuss  RUS'  environmental  review 
process,  describe  the  project  and 
alternatives  under  consideration, 
discuss  the  scope  of  environmental 
issues  to  be  considered,  answer 
questions,  and  accept  oral  and  written 
comments.  Written  comments  will  be 
accepted  for  at  least  30  days  after  the 
public  scoping  meeting. 

From  iniormation  provided  in  the 
siting  study  and  alternative  evaluation 
study,  input  that  may  be  provided  by 
government  agencies,  private 
organizations,  and  the  public,  NPC  will 
prepare  an  environmental  analysis  to  be 
submitted  to  RUS  for  review.  RUS  will 
use  the  environmental  analysis  to 
determine  the  significance  of  the 
impacts  of  the  project  and  may  adopt  it 
as  its  environmental  assessment  of  the 
project.  RUS'  environmental  assessment 
of  the  project  would  be  available  for 
review  and  comment  for  30  days. 

Should  RUS  determine,  based  on  the 
environmental  assessment  of  the 


project,  that  the  impacts  of  the 
construction  and  operation  of  the  plant 
would  not  be  significant,  it  will  prepare 
a  finding  of  no  significant  impact. 
Public  notification  of  a  finding  of  no 
significant  impact  would  be  published 
in  the  Federal  Register  and  in 
newspapers  with  a  circulation  in  the 
project  affea. 

Any  final  action  by  RUS  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with 
environmental  review  requirements  as 
prescribed  by  CEQ  and  RUS 
environmental  policies  and  procedures. 

Dated:  January'  24.  2000. 
Glendon  D.  Deal, 
Acting  Director,  Engineering  and 
Environmental  Staff. 
|FR  Doc.  00-2014  Filed  1-28-00:  8:45  am] 
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DEPARTMENT  OF  COMMERCE   ^ 
International  Trade  Administration 

[A-428-827,  A-475-828,  A-557-809,  A-S6S- 
801] 

Initiation  of  Antidumping  Duty 
Investigations:  Stainless  Steel  Butt- 
Weld  Pipe  Fittings  From  Germany, 
Italy,  Malaysia  and  the  Philippines 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Germany:  Carrie  Blozy  or  Rick  Johnson 
at  (202)  482-0165  and  (202)  482-3818, 
respectively;  for  Italy,  Helen  Kramer  or 
Linda  Ludwig  at  (202)  482-0405  and 
(202)  482-3833,  respectively;  for 
Malaysia,  Becky  Hagen  or  Rick  Johnson 
at  (202)  482-3362  and  (202)  482-3818, 
respectively;  for  the  Philippines,  Fred 
Baker  or  Robert  James  at  (202)  482-2924 
and  (202)  482-0649,  respectively. 
Import  Administration,  International 
Trade  Administratiort;  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  part  351  (1999). 
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The  Petition 

On  December  29.  1999.  the 
Department  of  Commerce  ("the 
Department")  received  a  petition  on 
stainless  steel  bi  itt-weld  pipe  fittings 
from  Germany,  1  taly,  Malaysia  and  the 
Philippines  filec  in  proper  form  by 
Alloy  Piping  Pre  ducts,  Inc..  Flowline 
Division.  Markoi^itz  Enterprises.  Inc.. 
Gerlin.  Inc.,  and  Taylor  Forge 
("petitioners"). '  Dn  January  6,  2000,  the 
Department  reqi  ested  clarification  of 
certain  areas  of  I  he  petition  and 
received  a  response  on  January  10,  2000. 

In  accordance  with  section  732(b)  of 
the  Act,  petition  ers  allege  that  imports 
of  stainless  steel  butt-weld  pipe  fittings 
from  Germany,  1  taly,  Malaysia  and  the 


Philippines  are 


jeing,  or  are  likely  to  be. 


sold  in  the  Unit(  id  States  at  less  than  fair 
value  within  th€  meaning  of  section  731 
of  the  Act.  and  t  lat  such  imports  are 
materially  injur!  ng  an  industry  in  the 
United  States. 

The  Departmekit  finds  that  petitioners 
filed  this  petitio  i  on  behalf  of  the 
domestic  indust  7  because  they  are 
interested  partie  s  as  defined  in  sections 
771(9)(C)  and  (E)  of  the  Act  and  they 
have  demonstra  ed  sufficient  industry 
support  with  res  pect  to  the  antidumping 
duty  investigati(  ms  they  are  requesting 
o  initiate  (see 
af  Industry  Support  for 


the  Department 
"Determination 


the  Petition"  be  ow). 
Scope  of  Investiiations  ^ 

For  purposes 
the  product 
steel  butt-weld 
stainless  steel 
(pipe  fittings) 
outside  diamete : 
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;),  whet  ler 


aiid 


and 


othe 


pipe  size 
unfinished.  The 
all  grades  of  stainless 
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Specifically  exc 
definition  are  threaded 
bolted  fittings 
any  material 

The  fittings  sijbject 
investigations 
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A403M,  the  star  dard 
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revision  of  ANS 
and  ANSI  Bl6.i 
manufactured  t( 
A774,  or  its  foreign 
covered  by  thes  > 


)f  these  investigations, 
d  is  certain  stainless 
ipe  fittings.  Certain 
weld  pipe  fittings 
under  14  inches  in 
(based  on  nominal 

finished  or 
product  encompasses 
steel  and 
"specialty"  fittings, 
uded  from  the 

grooved. and 
fittings  made  from 
r  than  stainless  steel. 

to  these 
generally  designated 
ASTM  A403/ 

specification  for 
Stainless  Steel 
sr  its  foreign 
.  DIN  or  JIS 

his  specification  covers 
of  fittings,  WP  and 
i  lustenitic  stainless  steel 
Ipss  and  welded 
by  the  latest 
B16.9.  ANSIBl6.il. 
I.  Pipe  fittings 
specification  ASTM 

equivalents,  are  also 
investigations. 


las  ses 


These  investigations  do  not  apply  to 
cast  fittings.  Cast  austenitic  stainless 
steel  pipe  fittings  are  covered  by 
specifications  A351/A351M.  A743/ 
743M,  and  A744/A744M. 

The  stainless  steel  butt-weld  pipe 
fittings  subject  to  these  investigations 
are  currently  classifiable  under 
subheading  7307.23.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioners 
to  insure  that  the  scope  in  the  petition 
accurately  reflects  the  product  for  which 
they  are  seeking  relief.  Moreover,  as 
discussed  in  the  preamble  to  the 
Department's  regulations  (62  FR  27323), 
we  are  setting  aside  a  period  for  parties 
to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  parties  to  submit  such  comments  by 
February  1,  2000.  Comments  should  be 
addressed  to  Import  Administration's 
Central  Record  Unit  at  Room  1870.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminar}' 
determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to.  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  "the  producers  of  a 
domestic  like  product."  Thus,  to 
determine  whether  the  p)etition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  ("ITC").  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 


the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (see  section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
domestic  like  product,  such  differences 
do  not  render  the  decision  of  either 
agency  contrary  to  the  law.  ^ 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
under  this  title."  Thus,  the  reference 
point  from  which  the  domestic  like 
product  analysis  begins  is  "the  article 
subject  to  an  investigation,"  i.e.,  the 
class  or  kind  of  merchandise  to  be 
investigated,  which  normally  will  be  the 
scope  as  defined  in  the  petition. 
Moreover,  petitioners  do  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation. 

In  this  case,  the  domestic  like  product 
referred  to  in  the  petition  is  the  single 
domestic  like  product  defined  in  the 
"Scope  of  Investigations"  section, 
above.  The  Department  has  no  basis  on 
the  record  to  find  the  petition's 
definition  of  the  domestic  like  product 
to  be  inaccurate.  No  comments  were 
received  regarding  this  issiie.  The 
Department  has,  therefore,  adopted  the 
domestic  like  product  definition  set 
foi^  in  the  petition. 

Moreover,  the  Department  has 
determined  that  the  petition  and 
supplemental  information  to  the 
petition  contain  adequate  evidence  of 
sufficient  industry  support;  therefore, 
polling  was  not  necessary.  (See 
Attachment  to  the  Initiation  Checklist 
Re:  Industry  Support,  January  18,  2000.) 
To  the  best  of  the  Department's 
knowledge,  producers  supporting  the 
petition  with  respect  to  each  of  the  four 
countries  represent  over  50  percent  of 
total  production  of  the  domestic  like 
product.  Additionally,  no  person  who 
would  qualify  as  an  interested  party 
pursuant  to  section  771(9)(A),  (C),  (D), 
(E)  or  (F)  of  the  Act  has  expressed 
opposition  to  the  petition. 

Accordingly,  the  Department 
determines  that  these  petitions  are  filed 
on  behalf  of  the  domestic  industry' 


'  See  Algoma  Steel  Corp.,  Ltd.  v.  United  Stales. 
688  F.  .Supp.  639,  642-44  (CIT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  Japan:  Final  Determination; 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376,  32380-81  (July  16.  1991). 
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within  the  meaning  of  section  732(b)(1) 
of  the  Act. 

Export  Price,  Constructed  Export  Price, 
and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  these  investigations. 

Petitioners  relied  upon  price  data 
(and  in  the  case  of  Germany,  also  cost 
data)  contained  in  confidential  market 
research  reports  on  Germany,  Italy, 
Malaysia  and  the  Philippines.  At  our 
request,  petitioners  arranged  for  the 
Department  to  contact  the  authors  of  the 
reports  to  verify  the  accm-acy  of  the 
data,  the  methodologies  used  to  collect 
the  data,  and  the  credentials  of  those 
gathering  the  market  research.  The 
Department's  discussions  with  the 
authors  of  the  market  research  reports 
are  summarized  in  the  following 
Memoranda  to  the  File  on  file  in  the 
individual  country  case  files  in  the 
Central  Records  Unit,  Room  B-099  of 
the  Department: 

•  January  7,  2000,  Telephone  Call  to 
Market  Research  Firm  Regarding  the  AD 
Petition  for  Antidumping  Investigation 
of  Stainless  Steel  Butt-weld  Pipe 
Fittings  from  Germany; 

•  January  7,  2000,  Telephone  Call  to 
Market  Research  Firm  Regarding  the  AD 
Petition  for  Antidumping  Investigation 
of  Stainless  Steel  Pipe  Fittings  from 
Italy; 

•  January  12,  2000,  Telephone  Call  to 
Market  Research  Firm  Regarding  the  AD 
Petition  for  Antidumping  Investigation 
of  Stainless  Steel  Pipe  Fittings  from 
Malaysia;  and 

•  January  12,  2000,  Telephone  Call  to 
Market  Research  Firm  Regarding  the  AD 
Petition  for  Antidumping  Investigation 
of  Stainless  Steel  Pipe  Fittings  from  the 
Philippines. 

The  Department  has  checked  the 
methodologies  employed  by  petitioners 
in  calculating  export  price,  constructed 
export  price,  normal  value,  cost  and 
constructed  value,  and  has  not  found 
any  discrepancies  between  petitioners' 
methodologies  and  the  Department's 
normal  practice. 

Germany 

Petitioners  identified  Buttings 
Edelstahlrohre  GMBH,  Hage  Fittings 
GMBH  ("Hage"),  Kremo-Werke 
Hermanns  GMBH  ("Kremo"),  Nirobo 
Metal  Verarbeitungs  GMBH  ("Nirobo"), 
Uhlig-Rohrbogen  GMBH  ("Uhlig"),  and 
Wilh.  Schulz  ("Schulz")  as  the  known 
producers  and  exporters  of  subject 
merchandise  from  Germany  to  the 
United  States.  With  respect  to  home 
market  viability,  credible  information 
provided  by  the  foreign  market 


researcher  showed  that  home  market 
sales  were  over  64  times  the  volume  of 
exports  to  the  United  States  in  1998  in 
the  aggregate,  and  that  domestic  sales  by 
each  of  the  producers/exporters  far 
exceeded  exports  to  the  United  States. 
Therefore,  the  Department  concluded 
that  home  market  sales  were  sufficient 
to  form  a  basis  for  NV,  pursuant  to 
section  773(a)(l)(B)(ii)(II)  of  the  Act. 

Petitioners  obtained  home  market 
prices  for  Schulz,  Hage,  Kremo,  and 
Nirobo  from  foreign  market  research, 
contemporaneous  with  the  pricing 
information  used  as  the  basis  for 
constructed  export  price  ("CEP"). 
However,  due  to  the  differences  in 
German  and  U.S.  specifications  for 
subject  merchandise,  petitioners  were 
unable  to  obtain  any  products  offered 
for  sale  to  customers  in  Germany  which 
are  either  identical  or  similar  to  those 
sold  to  the  United  States.  Additionally, 
as  further  explained  below  in  the 
"Initiation  of  Cost  Investigation" 
section,  petitioners  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  pipe  fittings  sold  in  the  home  market 
were  made  at  prices  below  the  fully 
absorbed  cost  of  production  ("COP"), 
within  the  meaning  of  section  773(b)  of 
the  Act. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  cost  of 
manufacturing  ("COM"),  selling, 
general,  and  administrative  expenses 
("SG&A").  including  financial  expense, 
and  packing  costs.  To  calculate  COP, 
petitioners  based  COM  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  stainless  steel  butt- 
weld  pipe  fittings  in  the  United  States 
and  in  Germany  using  publicly  available 
data  (  e.g.,  company  brochures, 
published  industry  standards,  published 
industry  statistics,  trade  journals,  etc.) 
and  foreign  market  research.  The  foreign 
market  research  provided  information 
on  the  cost  of  raw  materials  in  the  home 
market.  To  calculate  the  SG&A 
components  of  COP,  petitioners  relied 
upon  the  information  contained  in  the 
financial  statements  of  a  German 
stainless  steel  butt-weld  pipe  fittings 
producer.  Petitioners  excluded  packing 
fi-om  the  calculation  because  they 
lacked  the  information  to  calculate  an 
amount.  We  found  this  omission 
reasonable  and  conservative.  After 
review,  we  relied  on  the  cost  data 
contained  in  the  petition. 

Based  on  our  analysis,  certain  of  the 
home  market  sales  reported  in  the 
petition  were  shown  to  be  made  at 
prices  below  the  cost  of  production  (see 
Initiation  of  Cost  Investigation,  below). 
Therefore,  petitioners  based  NV  on  the 


constructed  value  ("CV"),  pursuant  to 
sections  773(a)(4)  and  773(e)  of  the  Act. 
Pursuant  to  section  773(e)  of  the  Act,  CV 
consists  of  the  COM,  SG&A  expenses, 
packing  costs  and  profit  of  the 
merchandise.  To  calculate  the  COM, 
SG&A  expenses,  and  packing  costs  for 
CV,  petitioners  followed  the  same 
methodology  used  to~  determine  COP. 
We  confirmed  that  this  methodology 
was  consistent  with  the  statute. 
Petitioners  also  added  to  CV  an  amount 
for  profit,  pursuant  to  section  773(e)(2) 
of  the  Act.  Profit  was  based  upon  the 
aforementioned  German  producer's 
financial  statements. 

Petitioners  based  CEP  on  six 
contemporaneous  U.S.  sales  by  Schulz 
to  an  imaffiliated  purchaser.  The  terms 
of  sale  were  f.o.b.  Schulz  U.S.A. 's 
(Schulz's  subsidiary)  warehouse. 
Petitioners  calculated  a  net  U.S.  price 
for  each  sale  by  subtracting  estimated 
costs  for  shipment  from  the  factory  in 
Germany  to  the  port  of  export  in 
Germany.  Also,  petitioners  subtracted 
ocean  freight  and  insurance,  an  amount 
for  import  duties  based  on  the  1999 
import  duty  rate  of  five  percent  of 
dutiable  value,  amounts  for  the  U.S. 
harbor  maintenance  fee  of  0.125  percent 
of  dutiable  value  and  the  U.S. 
merchandise  processing  fee  of  0.21 
percent  of  dutiable  value,  ^  and  U.S. 
inland  freight  costs  from  the  port  to 
Schulz  U.S.A. 's  warehouse.  Finally, 
petitioners  deducted  U.S.  indirect 
selling  expenses  incurred  by  Schulz 
U.S.A..  Schulz's  subsidiary  in  Houston, 
Texas,  based  on  a  petitioning  firm's 
expenses. 

Petitioners  estimated  dumping 
margins  ranging  from  8.35  percent  to 
76.24  percent.  Should  the  need  arise  to 
use  as  facts  ava'ilable  under  section  776 
of  the  Act  any  of  this  information  in  our 
preliminary  or  final  deterininations,  we 
may  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 

Initiation  of  Cost  Investigation     , 

As  noted  above,  pursuant  to  section 
773(b)  of  the  Act,  petitioners  provided 
specific  factual  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  in  the 
German  home  market  were  made  at 
prices  below  the  fully  absorbed  COP 
and,  accordingly,  requested  that  the 
Department  conduct  a  country-wide 
sales-below-COP  investigation  in 
connection  with  the  requested 
antidumping  investigation  for  Germany. 
The  Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc. 


-  See  supplement  to  petitioD  dated  January  10. 
2000.  Exhibit  G-8b. 
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103-412  ("SAA"),  at  833,  states  that  an 
allegation  of  sales  below  COP  need  not 
be  specific  to  ir  dividual  exporters  or 
producers.  Ace  )rding  to  the  SAA, 
"Commerce  will  consider  allegations  of 
below-cost  sale  >  in  the  aggregate  for  a 
foreign  country  just  as  Commerce 
currently  consiiers  allegations  of  sales 
at  less  than  fair  value  on  a  country-wide 
basis  for  purpoi  es  of  initiating  an 
antidumping  investigation."  Id. 
Further,  the  i  AA  provides  that: 

new  section  773(1  i)(2)(A)  retains  the  current 
requirement  that  Ilommerce  have  'reasonable 
grounds  to  believ  3  or  suspect'  that  below  cost 
.sales  have  occurr  td  before  initiating  such  an 
investigation.  'Re  isonable  grounds'  *  *  * 
exist  when  an  int  srested  party  provides 
specific  factual  ir  formation  on  costs  and 
prices,  observed  ( ir  constructed,  indicating 
that  sales  in  the  f  )reign  market  in  question 
are  at  below-cost  prices. 

Id.  Based  uponlthe  comparison  of  the 
adjusted  prices  i  from  the  petition  for  the 
representative  I  oreign  like  products  to 
their  costs  of  pi  eduction  as  discussed 
above,  we  find  he  existence  of 
"reasonable  grcunds  to  believe  or 
suspect"  that  s.Jes  of  the  foreign  like 
product  in  Gen  aany  were  made  below 
the  COP  within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  the 
requested  coun  try-wide  cost 
investigation.  (;  )ee  country-specific 
section  above  a  nd  cost  attachment  to  the 
initiation  checl  list.) 

Italy 

Petitioners  ic  entified  Bassi  Luigi  & 
Coprosidei  S.p.A,  Curvinox,  Gam 
Nuova  Steelcom  S.r.L., 
Rivit  S.p.A..  anjd  Vignatti  Fitting  S.r.L. 
as  the  known  p  roducers  and  exporters 
of  the  subject  n  lerchandise  to  the  United 
States.  Petition  srs  based  NV  on  halian 
home  market  p  rices.  The  foreign  market 
researcher  pro\  ided  prices  for  sales  by 
Coprosider  S.p  A.  to  unaffiliated 
customers  in  It  ily  contemporaneous 
with  the  U.S.  Si  Jes.  With  respect  to 
home  market  v  ability,  credible 
information  provided  by  the  foreign 
market  researcher  showed  that  home 
market  sales  were  over  46  times  the 
volume  of  exports  to  the  United  States 
in  1998  in  the  aggregate,  and  that 
domestic  sales  by  each  of  the  producers/ 
exporters  far  ejiceeded  exports  to  the 
United  States.  Therefore,  the 
Department  concluded  that  home 
market  sales  w^re  sufficient  to  form  a 
basis  for  NV,  pursuant  to  section 
773{a){l)(B)(ii)jn)  of  the  Act. 

Petitioners  cUculated  net  prices  for 
sales  in  Italy  by  subtracting  from  the 
reported  gross  )rices  imputed  credit 
expenses,  base  1  on  the  average  payment 
period  of  60  da  ys  reported  by  the 


Co 

Raccordi  S.p.A 


foreign  market  researcher  and  the 
average  lending  rate  in  Ualy  during  the 
period  of  investigation  ("POI")  of  six 
percent,  calculated  from  rates  published 
in  International  Financial  Statistics. 
Given  that  the  foreign  market  researcher 
reported  that  the  prices  did  not  include 
delivery,  petitioners  did  not  deduct 
inland  ifreight  rates  from  the  reported 
home  market  gross  prices.  In  addition, 
they  did  not  adjust  the  reported  prices 
for  differences  in  packing  costs, 
adopting  the  conservative  position  that 
packing  costs  were  the  same  for  home 
market  and  U.S.  sales.  ^ 

Petitioners  converted  home  market 
prices  quoted  in  lira  per  piece  to  U.S. 
dollars  per  piece  by  using  the  Euro/U.S. 
dollar  exchange  rate  in  effect  multiplied 
by  a  fixed  conversion  rate  for  Italian 
lira/Euro  during  the  period  in  which  the 
U.S.  sale  occurred.  The  source  for  the 
exchange  rates  was  the  Federal  Reserve 
Bulletin. 

Petitioners  based  export  price  ("EP") 
on  U.S.  price  quotes  for  pipe  fittings 
manufactured  by  Coprosider  offered  for 
sale  to  an  unaffiliated  U.S.  ptirchaser 
during  the  POI,  prior  to  the  date  of 
importation.  This  information  was 
obtained  from  a  confidential  source, 
attested  to  by  an  affidavit.  Petitioners 
selected  pipe  fittings  with  specifications 
commonly  exported  to  the  United 
States.  The  terms  of  sale  were  CIF  New 
Jersey,  import  duty  paid.  Petitioners 
subtracted  estimated  costs  incurred  to 
trsmsport  the  subject  merchandise  fi-om 
the  factory  to  the  port  of  export,  as 
provided  by  the  foreign  market 
researcher.  In  addition,  petitioners 
deducted  a  sales  discount  granted  by  the 
importer. 

Petitioners  estimated  the  cost  of 
international  freight  based  upon  the 
difference  between  the  GIF  and  U.S. 
Customs  values  reported  in  the  official 
import  statistics  for  January-September 
1999.  In  addition,  petitioners  subtracted 
an  amount  for  import  duties  based  on 
the  1999  import  duty  rate  of  five  percent 
of  dutiable  value,  and  amounts  for  the 
U.S.  harbor  maintenance  fee  of  0.125 
percent  of  dutiable  value  and  the  U.S. 
merchandise  processing  fee  of  0.21 
percent  of  dutiable  value.  See 
supplement  to  petition,  dated  January 
11,2000. 

Petitioners  estimated  dimiping 
margins  ranging  from  61.41  percent  to 
86.88  percent.  See  supplement  to 
petition  dated  January  11.  2000.  Should 
the  need  arise  to  use.  as  facts  available 
under  section  776  of  the  Act,  any  of  this 
information  in  our  preliminary  or  final 


^  Export  packing  for  steel  products  is  normally 
more  expensive  than  the  packing  required  for 
domestic  transportation. 


determination,  we  may  re-examine  the 
information  and  revise  the  margin 
calculations,  if  appropriate. 

Malaysia 

Petitioners  identified  Amalgamated 
Industrial  Stainless  Steel,  Schulz 
Malaysia,  and  Kanzen  Tetsu  as  the 
known  producers  and  exporters  of  the 
subject  merchandise  to  the  United 
States.  Petitioners  based  NV  on 
Malaysian  home  market  prices.  With 
respect  to  home  market  viability, 
petitioners  concluded,  based  on 
information  provided  by  the  foreign 
market  researcher  and  attested  to  by  an 
affidavit,  that  each  of  the  three 
companies  had  home  market  sales  of 
pipe  fittings  greater  than  five  percent  of 
each  company's  respective  exports  to 
the  United  States  and,  therefore,  the 
volume  of  home  market  sales  was 
sufficient  to  form  a  basis  for  NV 
pursuant  to  section  773(a)(l)(B)(ii)(II)  of 
the  Act.  See  Declaration  of  {Foreign 
Market  Researcher)  Regarding  Sales  in 
Malaysia  of  Stainless  Steel  Butt- Weld 
Pipe  Fittings,  Exhibit  1  of  petitioners' 
January  3,  2000  submission. 

The  foreign  market  researcher 
provided  prices  for  sales  to  imaffiliated 
customers  in  Malaysia.  Petitioners 
calculated  net  prices  for  sales  in 
Malaysia  by  subtracting  from  the 
reported  gross  prices  average  freight 
costs  and  imputed  credit  expenses,  the 
latter  being  based  on  the  average 
payment  period  of  30  days  reported  by 
the  foreign  market  researcher  and  the 
average  lending  rate  in  Malaysia  during 
the  POI  of  7.64  percent,  calculated  from 
rates  published  in  International 
Financial  Statistics.  Because  the  home 
market  prices  were  obtained  from  end 
users,  petitioners  also  subtracted  a 
distributor  mark-up  of  four  percent  from 
the  normal  value,  which  was  based  on 
foreign  market  research.  Petitioners  did 
not  adjust  the  reported  prices  for 
differences  in  packing  costs.  See 
footnote  3,  above.  Finally,  petitioners 
converted  the  home  market  prices  from 
Malaysian  Ringgits  to  U.S.  dollars  based 
on  the  average  exchange  rate  of  the 
month  in  which  the  U.S.  sale  took  place, 
as  published  in  the  Federal  Reserve 
Bulletin. 

Petitioners  based  U.S.  price  (in  this 
case,  EP)  on  sales  to  an  unaffiliated  U.S. 
purchaser  by  Kanzen  Tetsu  diuing  the 
first  and  second  quarters  of  1999  prior 
to  the  date  of  importation,  as  obtained 
from  a  confidential  source,  attested  to 
by  an  affidavit.  The  petitioners  selected 
pipe  fittings  with  specifications 
commonly  exported  to  the  United 
States.  The  terms  of  sale  were  delivered, 
duty  paid,  to  the  U^.  customers. 
Petitioners  subtracted  estimated  costs 
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incurred  to  transport  the  subject 
merchandise  from  the  factory  to  the  port 
of  export,  as  provided  by  the  foreign 
market  researcher. 

Petitioners  estimated  the  cost  of 
international  freight  based  upon  the 
difference  between  the  CIF  and  U.S. 
Customs  values  reported  in  the  official 
import  statistics  for  January-September 
1999.  In  addition,  petitioners  subtracted 
an  amount  for  import  duties  based  on 
the  1999  import  duty  rate  of  five  percent 
of  dutiable  value,  and  amounts  for  the 
U.S.  harbor  maintenance  fee  of  0.125 
percent  of  dutiable  value  and  the  U.S. 
merchandise  processing  fee  of  0.21 
percent  of  dutiable  value.  See 
supplement  to  petition  dated  January 
10,  2000.  Finally,  petitioners  subtracted 
a  markup  included  in  the  reported 
price,  as  obtained  from  a  confidential 
source,  attested  to  by  an  affidavit. 

Petitioners  estimated  dumping 
margins  ranging  from  39.6  to  60.1 
percent.  Should  the  need  arise  to  use,  as 
facts  available  under  section  776  of  the 
Act,  any  of  this  information  in  our 
preliminary  or  final  determinations,  we 
may  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 

The  Philippines 

Petitioners  identified  two  Philippine 
exporters  and  producers  of  stainless 
steel  butt-weld  pipe  fittings:  Enlin  Steel 
Corporation  ("Enlin")  and  Timg  Fong 
Industrial  Co.,  Inc.  ("Tung  Fong"). 
Petitioners  noted  that,  to  the  best  of 
their  knowledge,  these  two  companies 
accounted  for  one  hundred  percent  of 
the  exports  of  subject  merchandise  from 
the  Philippines.  Petitioners  obtained 
price  quotes  from  Enlin  and  Tung  Fong 
for  stainless  steel  butt-weld  pipe  fittings 
offered  for  sale  to  customers  in  the 
Philippines  which  were  similar  to  those 
sold  to  the  United  States.  Petitioners 
adjusted  these  prices  for  estimated 
freight  costs  and  a  distributor  markup  of 
five  percent,  since  the  sales  prices  were 
obtained  from  end-users.  Petitioners  did 
not  calculate  an  imputed  credit  expense 
for  the  home  market  sales  because  the 
terms  of  payment  were  payment  before 
delivery  or  cash  on  delivery.  In 
addition,  petitioners  did  not  adjust  the 
reported  prices  for  differences  in 
packing  costs.  See  footnote  3,  above. 
Finally,  petitioners  converted  the  home 
market  prices  from  Philippine  pesos  to 
U.S.  dollars  based  on  the  average 
exchange  rate  of  the  month  in  which  the 
U.S.  sale  took  place,  as  published  in 
International  Financial  Statistics. 

With  respect  to  home  market  viability, 
petitioners  determined,  based  on 
information  provided  by  a  foreign 
market  researcher,  that  the  volimie  of 


Philippine  home  market  sales  was 
sufficient  to  form  a  basis  for  NV 
pursuant  to  section  773(a)(l)(B)(ii)(II)  of 
the  Act. 

Petitioners  based  EP  for  Tung  Fong  on 
either  duty-paid,  CIF  price  quotes  made 
by  Tung  Fong  to  unaffiliated  U.S. 
distributors  or  on  ex-work  sales. 
Petitioners  based  EP  for  Enlin  on  duty- 
paid  CIF  price  quotes.  For  the  U.S.  sales 
whose  terms  were  CIF  duty  paid,  the 
petitioners  made  deductions  for  foreign 
inland  freight,  international  freight  and 
insurance,  U.S.  import  duties,  and 
imputed  credit.  For  the  ex-works  sales, 
petitioners  made  adjustments  for 
imputed  credit.  For  sales  made  through 
distributors,  petitioners  made  a 
deduction  for  the  U.S.  distributor's 
markup. 

Petitioners  estimated  foreign  inland 
freight  based  on  freight  rate  and 
distance  information  provided  by  a 
foreign  market  researcher.  They 
estimated  international  freight  and 
insurance  by  calculating  the  difference 
'between  the  CIF  and  U.S.  Customs 
values  reported  in  the  official  import 
statistics  for  January  through  September, 
1999.  They  calculated  the  import  duties 
based  on  Uie  1999  import  duty  rate  of 
five  percent  of  dutiable  value.  In 
addition,  petitioners  subtracted  amounts 
for  the  U.S.  harbor  maintenance  fee  of 
0.125  percent  of  dutiable  value  and  the 
U.S.  merchandise  processing  fee  of  0.21 
percent  of  dutiable  value.  See 
supplement  to  petition  dated  January 
10,  2000,  Exhibit  P-1. 

Petitioners  calculated  imputed  credit 
expenses  based  on  the  average  payment 
period  of  90  days  for  sales  made  by 
Tung  Fong  and  30  days  for  sales  made 
by  Enlin,  and  the  average  lending  rate 
in  the  United  States  of  7.88  percent  for 
the  POI  as  published  in  International 
Financial  Statistics.  They  calculated  the 
distributor's  percentage  markup  based 
on  the  domestic  industry's  knowledge  of 
the  channels  of  distribution  in  the 
United  States. 

Petitioners  estimated  dumping 
margins  ranging  from  18.24  percent  to 
60.17  percent.  Should  the  need  arise  to 
use  as  facts  available  under  section  776 
of  the  Act  any  of  this  information  in  our 
preliminary  or  final  determinations,  we 
may  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petition  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  and 
is  threatened  with  materied  injiuy,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise  sold 


at  less  than  NV.  Petitioners  explained 
that  the  industry's  injured  condition  is 
evident  in  the  declining  trends  in  (1) 
U.S.  market  share,  (2)  average  unit  sales 
values,  (3)  share  of  domestic 
consumption,  (4)  operating  income,  (5) 
employment,  (6)  output,  (7)  sales,  and 
(8)  capacity  utilization. 

The  allegations  of  injury  and 
causation  are  supported  by  relevant 
evidence  including  U.S.  Customs  import 
data,  lost  sales,  and  pricing  information. 
The  Department  assessed  the  allegations 
and  supporting  evidence  regarding 
material  injury  and  causation  and 
determined  that  these  allegations  are 
supported  by  accurate  and  adequate 
evidence  and  meet  the  statutory 
requirements  for  initiation  (see 
Attachments  to  Initiation  Checklist,  Re: 
Material  Injury,  January  18,  2000). 

Initiation  of  Antidumping  Investigations 

Based  upon  our  examination  of  the 
petition  on  pipe  fittings  from  Germany, 
Italy,  Malaysia  and  the  Philippines,  we 
find  that  the  petition  meets  the 
requirements  of  section  732  of  the  Act. 
Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  pipe 
fittings  from  Germany,  Italy,  Malaysia 
and  the  Philippines  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  Unless  this  deadline 
is  extended,  we  will  make  our 
preliminary  determinations  no  later 
than  140  days  after  the  date  of  this 
initiation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act.  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of 
Germany,  Italy,  Malaysia  and  the 
Philippines.  We  will  attempt  to  provide 
a  copy  of  the  public  versions  of  each 
petition  to  each  exporter  named  in  the 
petition,  as  appropriate. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  FTC 

The  ITC  will  determine,  by  no  later 
than  February  14,  2000,  whether  there  is 
a  reasonable  indication  that  imports  of 
pipe  fittings  from  Germany,  Italy. 
Malaysia  and  the  Philippines  are 
causing  material  injury,  or  threatening 
to  cause  material  injury,  to  a  U.S. 
industry.  A  negative  ITC  determination 
will  result  in  these  investigations  being 
terminated;  otherwise,  these 
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investigations 
statutory-  and 

This  notice  i 
section  777{i) 

Dated:  January 
Robert  S.  LaRusi  a 
Assistant  Secrete  ryfi 
Administration. 
(FR  Doc.  00-201 
BILUNG  CODE  3S10IOS-P 
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DEPARTMEN1|  OF  COMMERCE 
International  Trade  Administration 

[A-«44-802] 

Amendment  \<i  Agreement  Suspending 
the  Antidumping  Investigation  on 
Uranium  Fromi  Uzbeiclstan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amendment  to  the 
Agreement  Between  the  United  States 
Department  of  Commerce  and  the 
Republic  of  Umekistan  Suspending  the 
Antidumping  mvestigation  on  Uranium 
from  Uzbekistan. 

summary:  On  October  28,  1999,  the 
Department  of  Commerce  (the 
Department)  and  the  Republic  of 
Uzbekistan  (Uibekistan)  signed  an 


Amendment  to 


exportation.  In 
period  of  time 


Background 

On  October 
and  Uzbekistaj  i 
Suspending  th? 
Investigation  en 
Uzbekistan  (A; ; 
1992,  the  Agreement 
the  Federal  Re  gister 
49255).  On  September 
Department  aqd 


the  Agreement 


Suspending  th  i  Antidumping 
Investigation  o  a  Uranium  from 
Uzbekistan.  Tl  is  Amendment  doubles 
the  amount  of  Jzbek-origin  urartium 
that  may  be  im  ported  into  the  United 
States  for  furth  jr  processing  prior  to  re- 
addition,  it  lengthens  the 
I  uranium  may  remain  in 
the  United  Stai  es  for  such  processing  to 
up  to  three  yea  rs. 
EFFECTIVE  OATI :  October  28, 1999. 
FOR  FURTHER  l^  FORMATION  CONTACT: 

Sally  Gannon,  AD/CVD 
Enforcement,  I  nport  Administration, 
International  1  rade  Administration, 
U.S.  Departmeit  of  Commerce,  14th 
Street  and  Constitution  Ave.,  NW., 
Washington,  DC  20230:  telephone:  (202) 
482-0159  or  (^2)  482-1374, 
respectively. 

SUPPLEMENTARV  INFORMATION: 


6,  1992,  the  Department 
signed  the  Agreement 
Antidumping 
.J  Uranium  from 
;reement).  On  October  30, 
was  published  in 
(57  FR  49220, 

30. 1994,  the 

Uzbekistan  initialed  an 


amendment  to  modify  the  Appendix  A 
price-tied  quota  contained  in  the 
original  Agreement.  The  amendment 
was  then  released  to  interested  parties 
for  comment.  The  Department 
considered  these  comments  and  held 
further  consultations  with  Uzbekistan. 
On  July  21,  1995,  the  Department  and 
Uzbekistan  initialed  an  eunendment 
similar  to  the  previous  amendment 
except  that  this  amendment  contained 
clauses  which  redefined  Uzbek-origin 
uranium  to  include  uranium  mined  in 
Uzbekistan  and  enriched  in  a  third 
country.  This  amendment  was  also 
released  to  interested  parties  for 
comment,  which  were  again  considered 
by  the  Department.  Subsequently,  the 
Department  and  Uzbekistan  negotiated 
an  amendment  based  upon  a  different 
concept  than  the  two  amendments 
previously  initialed.  This  amendment 
replaced  the  reference  price  calculation, 
and  authorized,  during  the  first  and 
second  years  of  the  amendment,  direct 
or  indirect  deliveries  of  up  to  940,000 
pounds  U308  equivalent  per  year  of 
Uzbek-origin  natural  uranium  from 
Uzbekistan  to  the  United  States, 
provided  that  the  latest  price  calculated 
pursuant  to  Section  IV.C.l  was  at  or 
above  $12.00  per  poimd  equivalent. 
Commencing  with  the  third  year 
(October  13,  1997),  this  amendment 
authorized  Uzbekistan  to  make  annual 
deliveries  of  uraniimi  up  to,  but  not 
exceeding,  the  levels  in  accordance  with 
the  production-tied  quota  table  set  forth 
in  Appendix  A.  The  cunendment 
retained  the  provision  redefining  Uzbek- 
origin  uranium  to  include  uranium 
mined  in  Uzbekistan  and  enriched  in  a 
third  country.  On  October  13,  1995,  the 
Department  and  Uzbekistan  signed  a 
final  Amendment  to  the  Agreement 
which  took  effect  immediately  (60  FR 
55005  (October  27,  1995)).  On  August  5, 
1999,  the  Department  released  to 
interested  parties  for  comment  an 
additional  amendment  which  the 
Department  and  Uzbekistan  had 
initialed  regarding  the  re-export 
provision  of  the  Agreement.  The 
amendment  extended  the  12-month 
limitation  to  up  to  36  months  and 
increased  the  amount  of  Uzbek  uranium 
which  could  enter  the  United  States  for 
further  processing  from  three  million 
pounds  U308  to  six  million  pounds 
U308.  The  Department  subsequently 
released  the  proposed  amendment  to 
interested  parties  for  comment.  No 
comments  were  received.  The 
Department  and  Uzbekistan  then  signed 
the  final  amendment  in  its  initialed 
form  effective  October  28,  1999.  The 
text  of  this  amendment  follows  in  the 
Annex  to  this  notice. 


Dated:  )anuar>'  21,  2000. 
loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Enforcement 
Group  III. 

ANNEX  Amendment  to  the  Agreement 
Suspending  the  Antidumping  Investigation 
on  Uranium  From  Uzbekistan 

Consistent  with  the  requirement  of  Section 
734(1)  of  the  U.S.  Tariff  Act  of  1930,  as 
amended,  to  prevent  the  suppression  or 
undercutting  of  price  levels  of  domestic 
products  in  the  United  States,  Section  IV  of 
the  Agreement  Suspending  the  Antidumping 
Investigation  on  Uranium  from  Uzbekistan, 
as  amended  on  October  13, 1995,  (the 
Agreement)  is  amended  as  set  forth  below. 
All  other  provisions  of  the  Agreement, 
particularly  Section  VII,  remain  in  force  and 
apply  to  this  Amendment. 

1.  The  following  paragraphs  replace 
Section  IV.H: 

For  purposes  of  permitting  processing  in 
the  United  States  of  uranium  products  from 
Uzbekistan,  the  Government  of  Uzbekistan 
may  issue  re-export  certificates  for  import 
into  the  United  States  of  Uzbek  uranium 
products  ("Uzbek  Uranium")  only  where 
such  imports  to  the  United  Stales  are  not  for 
sale  or  ultimate  consumption  in  the  United 
Stales  and  where  re-exports  will  take  place 
within  12  months  or  within  36  months  of  the 
original  entry  into  the  United  States  as 
indicated  by  the  importer  of  record  at  the 
time  of  entry.  The  date  of  original  entry  for 
Uzbek  uranium  shall  be  the  date  the  Uzbek 
uranium  is  released  by  U.S.  Customs  for 
entry  into  the  United  States. 

In  no  event  shall  an  export  certificate  be 
endorsed  by  Uzbekistan  for  uranium 
products  previously  imported  into  the  United 
States  under  such  re-export  certificate.  Such 
re-export  certificates  will  in  no  event  be 
issued  in  amounts  greater  than  one  million 
pounds  U308  equivalent  per  re-export 
certificate. 

The  importer  of  record  must  specify  at  the 
time  of  entry  whether  it  will  re-export  the 
entered  material  under  the  12-month 
limitation  or  under  the  36-month  limitation 
(which  requires  additional  certifications  as 
noted  below). 

Re-export  certificates  issued  under  the  12- 
month  limitation  shall  not  exceed  three 
million  pounds  U308  equivalent  at  any  one 
time. 

Additional  re-export  certificates  may  be 
issued  under  the  36-month  limitation  as  long 
as  the  total  amount  of  uranium  products 
entered  pursuant  to  re-export  certificates 
issued  (under  both  the  12-month  and  36- 
month  limitations)  does  not  exceed  six 
million  pound  U308  equivalent  at  any  one 
time. 

For  re-exports  entered  under  the  36-month 
limitation,  the  importer  of  record  must 
provide  the  Department  with  the  following  at 
the  time  of  entry:  (1)  Certification  that  it  will 
ensure  re-exportation  within  36  months  of 
entry  into  the  United  States:  (2)  certification 
from  the  end-user  that  the  uranium  products 
will  not  be  sold,  loaned,  swapped,  used  as 
loan  repayments,  or  utilized  other  than  for  re- 
export in  accordance  with  Section  IV.H  of  the 
suspension  agreement;  and  (3)  certification 
from  the  U.S,  converter  and/or  enricher  and/ 
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or  fabricator,  as  applicable,  that  the  uranium 
products  will  not  be  sold,  loaned,  swapped, 
used  as  loan  repayments,  or  utilized  other 
than  for  re-export  in  accordance  with  Section 
IV. H  of  the  suspension  agreement  while  held 
at  the  respective  entity's  facility.  Liquidation 
will  be  suspended  for  all  such  entries  of 
uranium  products  which  are  covered  by  the 
36-month  re-export  certificates.  Suspension 
of  liquidation  will  be  continued  for  each 
such  entry  until  all  uranium  products 
covered  by  the  respective  entries  are  re- 
exported and  the  Department  of  Commerce 
has  notified  Customs  that  the  relevant  entries 
may  be  liquidated. 

if  uranium  products  from  Uzbekistan  are: 
(A)  If  subject  to  the  12-month  limitation,  not 
re-exported  within  12  months:  (B)  if  subject 
to  the  36-month  limitation,  not  re-exported 
within  36  months,  or  (C)  if  subject  to  the  36- 
month  limitation,  sold,  loaned,  swapped, 
used  as  loan  repayments,  or  utilized  other 
than  for  re-export  in  accordance  with  Section 
IV. H  of  the  Agreement,  the  Department  will 
refer  the  matter  to  Customs  or  the 
Department  of  Justice  for  further  action  and 
the  United  States  will  promptly  notify  the 
Government  of  Uzbekistan  and  the  two 
governments  shall  enter  into  consultations.  If 
the  uranium  products  are  not  re-exported 
within  3  months  of  the  referral  to  Customs 
or  the  Department  of  Justice  and  the  problem 
has  not  been  resolved  to  the  mutual 
satisfaction  of  both  the  United  States  and  the 
Government  of  Uzbekistan,  the  volume  of  the 
uranium  products  entered  pursuant  to  the  re- 
export certificate  may  be  counted  against  the 
export  limit  in  effect  at  such  time,  or,  if  there 
is  insufficient  quota,  the  first  available  quota. 
This  volume  may  be  restored  to  the  export 
limit  if  the  product  is  subsequently  re- 
exported. 

The  Parties  agree  that  this  Amendment 
constitutes  an  integral  part  of  the  Agreement. 
The  English  language  version  of  this 
Amendment  shall  be  controlling. 

Signed  on  this  28th  day  of  October,  1999. 

For  the  Government  of  Uzbekistan: 
Nicholay  Kuchersky, 
General  Director,  Navoi  Mining  and 
Metallurgical  Combinat. 

For  the  United  States  Department  of 
Commerce: 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import  , 

Administration. 

[PR  Doc.  00-2016  Filed  1-28-00;  8:45  am] 

BILLING  CODE  351(>-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Environmental  Technologies  Trade 
Advisory  Committee  (EETAC) 

agency:  International  Trade 
Administration,  US  Department  of 
Commerce. 


ACTION:  Notice  of  Recruitment  for 
Additional  Members  for  ETTAC. 

summary:  The  Environmental 
Technologies  Trade  Advisory 
Committee  (ETTAC)  was  established  by 
Charter  piusuant  to  the  Jobs  Through 
Trade  Expansion  Act  of  1994  (22  U.S.C. 
2151).  The  ETTAC  is  administered  by 
the  U.S.  Department  of  Commerce  imder 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (FACA).  The  ETTAC 
was  established  on  May  31, 1994;  it  was 
rechartered  on  June  4, 1996,  and  on  July 
15,  1998,  for  two  years. 

The  ETTAC  advises  the 
Environmental  Trade  Working  Group  of 
the  Trade  Promotion  Coordination 
Committee  (TPCC)  through  the 
Secretary  of  Commerce.  A 
Recommendations  Report  was  presented 
to  the  Secretary  of  Commerce  in 
October,  1996;  in  March  1999,  a  white 
paper  on  Impediments  to  Environmental 
Trade  was  presented  to  the  TPCC. 
Additional  reports  will  be  presented 
regularly. 

The  Department  of  Commerce  is 
seeking  additional  candidates  from 
mediiun  and  large  sized  business  from 
the  following  subsectors  of  the 
environmental  industry: 

(1)  Analytic  Services 

(2)  Trade  Associations  focused  on 
international  markets 

(3)  Afr  Pollution  Control/  Monitoring 
Equipment 

(4)  Process  and  Prevention  Technologies 

(5)  Environmental  Energy  Sources 

(6)  Solid  and  Hazardous  Waste 
Equipment  and  Management 

Committee  members  serve  in  a 
representative  capacity,  and  must  be 
able  to  generally  represent  the  views 
and  interests  of  a  certain  subsector.  We 
are  seeking  CEO,  President,  Executive 
Vice  President  and  International 
Management  level  candidates. 

Please  send  a  fact  sheet  on  yoiu 
company  that  details  your  company's 
activity  in  the  subsector  listed  above,  as 
well  as  a  short  biographical  sketch  on 
the  executive  who  wishes  to  become  a 
candidate.  Materials  can  be  faxed  to  the 
niunber  listed  below. 

Deadline:  This  request  will  be  open 
for  three  weeks  from  the  date  of 
publication  of  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Environmental  Technologies 
Exports,  Room  1003,  US  Department  of 
Commerce,  14th  and  Constitution,  NW, 
Washington.  DC  20230;  Phone  202-482- 
5225. 


Materials  may  be  faxed  to  202-482- 
5665,  attention  Sage  Chandler 

Dated:  January  20,  2000. 
E.  Sage  Chandler, 

Office  of  Environmental  Technologies 

Exports. 

IFR  Doc.  00-  2047  Filed  1-28-00;  8:45  am] 

BILUNG  CODE  3510-2$-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Environmental  Technologies  Trade 
Advisory  Committee  (ETTAC) 

agency:  International  Trade 
Administration,  U.S.  Department  of 
Commerce. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Environmental 
Technologies  Trade  Advisory 
Committee  will  hold  a  plenary  meeting 
fix)m  9:30  AM  to  3:00  PM  on  February 
17,  2000.  The  ETTAC  was  created  on 
May  31,  1994,  to  advise  the  U.S. 
government  on  policies  and  programs  to 
expand  U.S.  exports  of  environmental 
products  and  services. 

DATE  AND  PLACE:  February  17,  2000.  The 
meeting  will  take  place  in  Room  6800  of 
the  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

The  plenary  meeting  will  include  an 
update  of  the  WTO  ATL  process,  a  full 
committee  strategy  session  and  review 
the  objectives  and  agendas  of  its 
subcommittee  working  groups:  Market 
Access,  Trade  Impediments, 
Government  Resources,  Finance,  Water, 
and  Energy. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Jane 
Siegel,  Department  of  Commerce,  Office 
of  Environmental  Technologies  Exports. 
Phone:  202^82-5225 

Dated:  January  20.  2000. 
E.  Sage  Chandler, 

Office  of  Environmental  Technologies 

Exports. 

[FR  Doc.  00-2046  Filed  1-28-00;  8:45  am) 
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DEPARTMEN1 


OF  COMMERCE 


National  Oceanic  and  Atmosptieric 
Administration 

DEPARTMENlj  OF  THE  IhfTERIOR 

Fish  and  WlldHfe  Service 

[I.D.011300C] 

Availability  of  ^  Draft  Environmental 
Impact  Statement  and  Receipt  of  an 
Application  for  Incidental  Take  Permits 
for  the  Tacom^  Water  Department, 
Green  River  Watershed,  Habitat 
Conservation  flan,  King  County, 
Washington 


AGENCIES 

Service  (NMFSO 
Atmospheric 
Commerce; 
(FWS),  Interioi 

ACTION:  Notice 
availability  for 


Natipnal  Marine  Fisheries 
National  Oceanic  and 
i^dministration, 

and  Wildlife  Service 


Fisi 


of  application  and 
public  comment. 


tie! 


SUMMARY:  This 
that  the  City 
Water  Division 
submitted  an  a 
FWS  (the 
permits 
10(a)(1)(B)  of 
Act  of  1973,  as 
required  by 
Act,  Tacoma 
habitat 

designed  to  mi 
such  take  of 
species.  The 
related  to  watet 
from  the  Green 
management 
River  Watershed 
County 

Permits  would 
following  en 
species  inci 
management 
lupus);  bald  e; 
leucocephalus 
(Brachymmph 


marmoratus); 
(Strix 

arctos);  bull 
confluentus); 
salmon  {Oncoi 
Tacoma  Water 
for  25  currently 
(including 
fish)  under 
Permits,  shoulil 
in  the  future 
proposed 

The  Permit 
proposed  Plan 
Implementing 
also  announce 


notice  advises  the  public 
o^Tacoma,  Public  Utilities, 
(Tacoma  Water),  has 
^plication  to  NMFS  and 
Servi  ces)  for  incidental  take 
(Permijts)  pursuant  to  section 
Endangered  Species 
amended  (Act).  As 
sedtion  10(a)(2)(B)  of  the 
V\  ater  has  also  prepared  a 
consen  ation  plan  (Plan) 

i  [limize  and  mitigate  any 
en  dangered  or  threatened 
Pfrmit  application  is 

storage  and  withdrawal 
River,  and  forest 
activities  in  the  Green 
located  in  south  King 
Washington.  The  proposed 

authorize  the  take  of  the 
da  ngered  or  threatened 
del  ital  to  otherwise  lawful 
ai  livities:  gray  wolf  (Canis 
e  [Haliaeetus 
marbled  murrelet 
IS  marmoratus 
1  lorthem  spotted  owl 
occidentilis);  grizzly  bear  {Ursus 
tTQUt  [Salvelinus 

,  Puget  Sound  chinook 
>i  hynchus  tshawytscha). 
is  also  seeking  coverage 
unlisted  species 
anaHromous  and  resident 
ific  provisions  of  the 
these  species  be  listed 
he  duration  of  the 
Pemlits  and  Plan  is  50  years. 
i  pplication  includes  the 
and  a  proposed 
Agreement.  The  Services 
the  availability  of  a  draft 


a;U 


sptci 


Environmental  Impact  Statement  (EIS) 
for  the  Permit  application. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Act,  and  National 
Environmental  Policy  Act  (NEPA) 
regulations.  The  Services  are  furnishing 
this  notice  in  order  to  allow  other 
agencies  and  the  public  an  opportunity 
to  review  and  comment  on  these 
documents.  All  comments  received  will 
become  part  of  the  public  record  and 
will  be  available  for  review  pursuant  to 
section  10(c)  of  the  Act. 
DATES:  Written  comments  on  the  Permit 
application.  Draft  EIS,  Plan,  and 
Implementing  Agreement  must  be 
received  from  interested  parties  no  later 
than  March  14,  2000. 
ADDRESSES:  Requests  for  documents  on 
CD  ROM  should  be  made  by  calling  the 
Fish  and  Wildlife  Service  at  360/534- 
9330.  Hardboimd  copies  are  also 
available  for  viewing,  and  partial  or 
complete  duplication,  at  the  following 
libraries:  Oljrmpia  Timberland  Library, 
Reference  Desk,  313  8*  Avenue  SE, 
Olympia.  WA,  360/352-0595;  Tacoma 
Main  Public  Library,  1102  Tacoma 
Avenue  South,  Tacoma,  WA,  253/591- 
5666;  Enumclaw  City  Library,  1700  1" 
Street.  Enumclaw,  WA,  360/825-2938; 
Auburn  Public  Library,  808  9'»'  Street 
SE,  Auburn,  WA,  (253)931-3918;  and 
Seattle  Public  Library,  Government 
Publications  Desk,  1000  4*  Avenue, 
Seattle,  WA,  206/386-4636.  The 
documents  are  also  available 
electronically  on  the  World  Wide  Web 
at  http://www.rl.fws.gov/. 

Comments  and  requests  for 
information  should  be  directed  to  Tim 
Romanski,  Project  Biologist,  Fish  and 
Wildlife  Service,  510  Desmond  Drive, 
SE.,  Suite  102,  Lacey,  WA,  98503-1273, 
(telephone:  360/753-5823;  facsimile: 
360/534-9331),  or  Mike  Grady,  Project 
Biologist,  National  Marine  Fisheries 
Service,  510  Desmond  Drive,  SE.,  Suite 
103,  Lacey,  WA,  98503-1273 
(telephone:  360/753-6052;  facsimile: 
360/753-9517).  Comments  and 
materials  received  will  also  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  by  calling 
360/534-9330. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  and  Federal  regulations 
prohibit  the  "taking"  of  a  species  listed 
as  endangered  or  threatened.  The  term 
"take"  is  defined  under  the  Act  to  mean 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct.  FWS  defines  harm  to  include 
significant  habitat  modification  or 
degradation  where  it  actually  kills  or 
injures  wildlife  by  significantly 
impairing  essential  behavioral  patterns. 


including  breeding,  feeding,  and 
sheltering  (50  CFR  17.3).  NMFS  defines 
harm  to  include  significant  habitat 
modification  or  degradation  where  it 
actually  kills  or  injures  fish  or  wildlife 
by  significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
spawning,  rearing,  feeding,  and 
sheltering  (64  FR  60727,  November  8, 
1999). 

The  Services  may  issue  permits, 
under  limited  circumstances,  to  take 
listed  species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
FWS  regulations  governing  permits  for 
endangered  species  are  promulgated  in 
50  CFR  17.22;  and,  regulations 
governing  permits  for  threatened  species 
are  promulgated  in  50  CFR  17.32.  NMFS 
regulations  governing  permits  for 
threatened  and  endangered  species  are 
promulgated  at  50  CFR  222.307. 

Background 

Tacoma  Water  owns  and  conducts 
management  activities  in  the  Green 
River  Watershed,  in  King  County, 
Washington.  These  activities  are  as 
follows:  (1)  a  water  diversion  dam  and 
associated  facilities  (Headworks)  on  the 
Green  River;  (2)  approximately  14,888 
acres  of  land  upstream  of  the  diversion 
dam  on  both  sides  of  the  River;  and,  (3) 
a  well  field  (North  Fork  Well  Field) 
located  approximately  8  kilometers  (5 
miles)  upstream  of  the  Headworks. 
Tacoma  Water  operates  and  manages  the 
Headworks,  watershed  lands,  and  the 
North  Fork  Well  Field  as  the  principal 
source  of  municipal  and  industrial 
water  for  the  City  of  Tacoma  and 
portions  of  Pierce  and  King  Counties. 
Howard  Hanson  Dam  (Dam)  and 
Howard  Hanson  Reservoir  (Reservoir), 
owned  and  operated  by  the  Army  Corps 
of  Engineers  (Corps),  are  also  located  on 
the  Green  River,  upstream  of  the 
Headworks.  City  lands  in  the  watershed 
are  adjacent  to  the  Dam  and  Reservoir 
on  all  sides. 

Current  trends  in  population  growth 
within  the  Puget  Soxmd  region  create  a 
need  for  Tacoma  Water  to  explore 
possibilities  for  increasing  its  water 
supply  capabilities.  To  meet  forecasted 
demands,  Tacoma  Water  has  developed 
two  separate  but  related  proposals.  The 
first  of  these,  the  Second  Supply  Project, 
involves  improvements  at  the 
Headworks  and  the  construction  of  a 
33.5-mile  long  pipeline  from  the 
Headworks  to  the  City  of  Tacoma. 
Upstream  fish  passage  aroimd  th% 
Headworks  and  the  Dam  will  be 
provided"  by  the  City  of  Tacoma  as 
partial  mitigation  for  the  Second  Supply 
Project.  This  project  is  the  subject  of  a 
State  Environmental  Policy  Act  review 
in  the  docimient  entitled  "Final 
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Supplemental  Environmental  Impact 
Statement  for  the  Second  Supply 
Project,  October  18,  1994,"  prepared  by 
Tacoma  Water.  The  second  related 
proposal  was  developed  in  conjunction 
with  the  Corps,  and  in  cooperation  with 
the  Services,  the  Washington 
Department  of  Fish  and  Wildlife, 
Washington  Department  of  Ecology,  and 
the  Muckleshoot  Indian  Tribe,  to 
increase  the  voliune  of  water  stored 
behind  the  Dam  during  non-flood 
control  periods  (i.e.  late  spring,  siunmer 
and  early  fall).  Known  as  the  Additional 
Water  Storage  Project  (AWSP),  this  plan 
incorporates  restoration  and  mitigation 
measures  (including  downstream  fish 
passage)  to  alleviate  the  historical 
barrier  to  migrating  salmon  created  by 
the  Corps'  Dam.  The  size  of  the  Dam 
will  not  change  as  a  result  of  the  AWSP. 
This  AWSP  is  the  subject  of  a  NEPA 
review  in  the  document  entitled 
"Additional  Water  Storage  Project,  Final 
Feasibility  Study  Report  and  Final 
Environmental  Impact  Statement, 
Howard  Hanson  Dam,  Green  River, 
Washington,  August,  1998,"  prepared 
by  the  Seattle  District  of  the  Corps. 

Tacoma  Water's  activities  associated 
with  water  withdraw)  and  water  supply, 
and  forest  management  and  timber 
harvest  have  the  potential  to  impact 
species  subject  to  protection  under  the 
Act.  Section  10  of  the  Act  contains 
provisions  for  the  issuance  of  incidental 
take  permits  to  non-Federal  landowners 
for  the  take  of  endangered  and 
threatened  species,  provided  the  take  is 
incidental  to  otherwise  lawful  activities, 
and  will  not  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  the  species  in  the  wild.  In  addition, 
the  applicant  must  prepare  and  submit 
to  the  Services  for  approval  a  habitat 
conservation  plan  containing  a  strategy 
for  minimizing  and  mitigating  all  take 
associated  with  the  proposed  activities 
to  the  maximum  extent  practicable.  The 
applicant  must  also  ensiu-e  that 
adequate  funding  for  the  habitat 
conservation  plan  will  be  provided. 

Tacoma  Water  has  developed  a  Plan 
with  technical  assistance  from  the 
Services,  to  obtain  Permits  for  their 
activities  in  the  Green  River  Watershed. 
Activities  proposed  for  coverage  under 
the  Permits  include  the  following. 

(1)  Water  withdrawal  at  the 
Headworks  for  Municipal  and  Industrial 
Water  Supply,  which  will  reduce  flows 
and  have  concomitant  habitat  effects 
downstream  and  include  the  bypass  of 
fish  at  the  Headworks  intake,  and 
inundate  the  small  impoundment  area. 


(2)  Water  withdrawal  from  the  North 
Fork  Well  Field  for  Municipal  and 
Industrial  Water  Supply,  which  will 
potentially  reduce  flows  in  the  North 
Fork  Green  River  above  the  Howard 
Hanson  Reservoir. 

(3)  Construction  of  Headworks 
improvements  (anticipated  to  occiu' 
during  a  2  year  period).  Such 
construction  will  cause:  (a)  bypassing  of 
fish  at  the  Headworks  intake  diuing 
construction;  (b)  raising  the  existing 
diversion  dam  by  approximately  6.5, 
feet  which  will  extend  the  inundation 
pool  to  about  2,570  feet  upstream  of  the 
Headworks  diversion;  (c)  realigning  and 
enlarging  the  existing  intake  and  adding 
upgraded  fish  screens  and  bypass 
facilities  for  downstream  passage;  (d) 
reshaping  the  Green  River  channel 
downstream  of  the  existing  diversion  to 
acconunodate  the  installation  of  an 
efficient  trap-and-haul  facility  for 
upstream  fish  passage;  (e)  installation  of 
a  new  trap-and-haul  facility  for 
upstream  fish  passage;  and,  (f) 
installation,  monitoring  and 
maintenance  of  the  instream  structures 
in  the  impoundment  for  the  Headworks 
dam  raise  fisheries  mitigation. 

(4)  Operation  of  a  downstream  fish 
bypass  facility  at  the  Headworks. 

(5)  Watershed  forest  management 
activities,  consisting  of:  (a)  watershed 
patrol  and  inspection;  (b)  forest  road 
construction,  maintenance,  and  use;  (c) 
forest  road  culvert  removal, 
replacement,  and  maintenance;  (d) 
timber  harvest  and  hauling;  and,  (e) 
silvicultural  activities  (e.g.,  planting, 
thiiming,  and  inventorying  trees). 

(6)  Monitoring  of  downstream  fish 
passage  through  a  proposed  fish  passage 
facility  at  the  Howard  Hanson  Dam, 
associated  with  the  AWSP. 

(7)  Monitoring  and  maintenance  of 
AWSP  fish  habitat  restoration  projects 
and  AWSP  fish  and  wildlife  habitat 
mitigation  projects. 

(8)  Potential  restoration  of 
anadromous  fish  above  the  Howard 
Hanson  Dam  by  trapping  and  hauling  of 
adults  returning  to  the  Headworks,  and 
possible  planting  of  hatchery  juveniles 
if  found  to  be  beneficial  to  restoration. 

The  Services  formally  initiated  an 
environmental  review  of  the  project 
through  a  Federal  Register  notice  on 
August  21, 1998  (63  FR  44918),  which 
announced  a  30-day  public  scoping 
period.  A  second  Federal  Register 
notice  was  published  following  the 
scoping  period  on  January  20,  1999  (64 
FR  3066),  aimouncing  the  decision  to 


prepare  an  EIS.  Following  this 
announcement  a  draft  EIS  was  prepared. 

The  analyses  in  the  draft  EIS  are  done 
in  two  parts;  one  covering  the 
alternatives  for  water  withdrawal 
activities,  and  the  other  covering 
alternatives  for  land  management 
activities  in  the  upper  watershed.  Three 
water  withdrawal  alternatives  are 
analyzed  in  detail,  including:  (1)  the  no 
action  alternative;  (2)  the  proposed  Plan 
alternative;  and,  (3)  an  alternative 
involving  the  construction  of  a  new 
water  withdrawal  facility  approximately 
30  miles  downstream  of  the  existing 
Tacoma  Water's  Headworks.  Four 
additional  water  withdrawal  options 
were  identified  during  scoping,  but  they 
are  not  analyzed  in  detail  as  alternatives 
to  the  proposed  action  because  they 
would  not  accomplish  Tacoma  Water's 
objective  of  meeting  current  and  futvire 
water  demands,  and/or  because  highly 
speculative  infonnati9n  would  be 
required  to  adequately  analyze  impacts. 

Three  alternatives  are  analyzed  for 
Tacoma  Water's  watershed  land 
management,  including:  (1)  the  no 
action  alternative;  (2)  the  proposed 
Habitat  Conservation  Plan  alternative; 
and,  (3)  a  no  commercial  timber  harvest 
alternative.  One  additional  watershed 
management  option  was  identified 
dining  public  scoping,  but  it  was  not 
analyzed  in  detail  as  an  alternative  to 
the  proposed  action  because  it  would 
not  accomplish  Tacoma  Water's 
objective  of  managing  its  watershed 
lands  to  protect  water  quality. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Act.  and  NEPA 
regulations.  The  Services  will  evaluate 
the  application,  associated  documents, 
and  comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  the  Act  and 
NEPA.  If  it  is  determined  that  the 
requirements  are  met.  Permits  will  be 
issued  for  the  incidental  take  of  all 
covered  species.  The  final  Permit 
decisions  will  be  made  no  sooner  than 
60  days  from  the  date  of  this  notice. 

Dated:  January  3.  2000. 
Thomas  Dwyer, 

Acting  Regional  Director,  Fish  and  Wildlife 
Service,  Region  1.  Portland.  Oregon. 

Dated:  January  24,  2000. 
Wanda  L.  Cain, 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service. 
[FR  Doc.  00-2011  Filed  1-28-00;  8:45  am] 
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DEPARTMEN^ '  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.0.011200A] 

Fisheries  of  t^e  Caribbean,  Guif  of 
Mexico,  and  SJouth  Atlantic;  Shrimp 
Fishery  of  theiGulf  of  Mexico;  Scoping 
Meetings 


agency: 

Service  (NMF$) 

Atmospheric 

Commerce. 


Natiohal  Marine  Fisheries 

National  Oceanic  and 
Administration  (NOAA), 


ACTION:  Notice 
request  for  coqiments 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  C  ouncil  (Council)  will 
conduct  scopi:  ig  meetings  to  receive 
comments  on  ;  i  Draft  Options  Paper  for 
Amendment  1 )  to  the  Fishery 
Mcinagement  F  Ian  for  the  Shrimp 
Fishery  of  the  julf  of  Mexico  (Shrimp 
Amendment  1 )). 


DATES:  Writter 
accepted  until 
The  scoping 
February  2 
See  SUPPLEMEIfTARY 
specific  dates 
ADDRESSES: 
be  sent  to  the 
Management 
Highway  301, 
Tampa,  Flori 
228-2815.  Coj 
Paper  are  also 
Council. 


comments  will  be 
5  p.m.  on  March  6,  2000. 
rreetings  will  be  held  from 
thr|)ugh  February  10.  2000. 
INFORMATION  for 
imd  times. 
VV  ritten  comments  should 
I  iulf  of  Mexico  Fishery 
C  ouncil,  3018  U.S. 
Morth,  Suite  1000, 

33619;  telephone:  (813) 
ies  of  the  Draft  Options 
available  &om  the 


id) 


FOR  FURTHER 
Richard  Leard 
Gulf  of  Mexic( 
Council;  telep 
SUPPLEMENTARiY 
scoping  meetings 
receive 
additional 


requu'ements 
the  exclusive 
south  and  east 
Amendment  9 
Management 
Fishery  of  the 
approved  by 
Fisheries 
1997,  and 
May  14, 1998 
18139),  requi 
certified 
in  shrimp 
Cape  San  Bias 
to  the 

provided  for 
Fisheye  BRD 
The  purpose 
the  bycatch 
snapper  by  44 


trav  1 


of  scoping  meetings; 


INFORMATION  CONTACT:  Dr. 

Senior  Fishery  Biologist, 
Fishery  Management 
none:  (813)  228-2815. 
information:  The 
will  be  convened  to 
comments  on  the  need  for 
bye  itch  reduction 

the  shrimp  fishery  in 
Economic  zone  (EEZ) 
of85''30' W.  long, 
to  the  Fishery 

for  the  Shrimp 
Sulf  of  Mexico  (FMP). 
National  Marine 
Service  (NMFS)  on  July  30, 
imp  emented  by  final  rule  on 
April  14.  1998;  63  FR 
the  use  of  a  NMFS- 
bycat^h  reduction  device  (BRD) 
s  used  in  the  EEZ  from 
Florida  (85°30'  W.  long.) 
Texas/Mexico  border  and 

certification  of  the 
the  30  mesh  position, 
this  action  was  to  reduce 
mortality  of  juvenile  red 
percent  from  the  average 


rid 


t  le  I 

i[i 

cf 


mortality  for  the  years  1984-89. 
Amendment  9  to  the  FMP  exempted 
shrimp  trawls  fishing  for  royal  red 
shrimp  outside  of  100  fathoms,  as  well 
as  groundfish  and  butterfish  trawls.  It 
also  excluded  small  try  nets  and  no 
more  than  two  ridged  frame  roller  trawls 
that  do  not  exceed  16  feet  (4.9  m). 
Amendment  9  to  the  FMP  did  not 
require  BRDs  south  and  east  of  85°30' 
West  long,  because  few  juvenile  red 
snapper  were  found  as  bycatch  in  this 
area.  Because  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act's  requirement  to  reduce  bycatch  to 
the  extent  practicable,  the  Council  is 
considering  the  need  for  additional 
measures  to  reduce  bycatch. 

Scoping  meetings  for  the  Draft 
Options  Paper  on  Shrimp  Amendment 
10  will  begin  at  7:00  p.m.  and  end  at 
10:00  p.m.  at  all  of  the  following 
locations: 

1.  Wednesday,  February  2,  2000— 
Harbormaster's  Office,  1407  Main  Street, 
Paiacios,  TX  77465; 

2.  Thursday,  February  3,  2000— Port 
Isabel  Community  Center,  213  Yturria, 
Port  Isabel.  TX  78578; 

3.  Monday.  February  7,  2000 — 
Holiday  Inn  La  Concha  Hotel,  430  Duval 
Street.  Key  West.  FL  33040; 

4.  Tuesday.  February  8,  2000— Edison 
Community  College,  Hendry  Hall — 
K143— Parking  Lot  8 — Lee  County 
Campus,  8099  College  Parkway,  Fort 
Myers.  FL  33919; 

5.  Wednesday,  February  9,  City  Hall 
Auditorium,  300  Municipal  Drive, 
Madeira  Beach,  FL  33708;  and 

6.  Thursday,  February  10,  2000 — 
Apalachicola  Reserve  Visitors  Center, 
261  7th  Street.  Apalachicola,  FL  32320. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES). 

Dated:  January  27,  2000. 
Bruce  C.  Moreliead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-2113  Filed  1-28-00;  8:45  am] 

BILUNG  COOe  3S10-22-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Release  of  Remedial  Investigation  (Ri), 
Feasibility  Study  (FS),  and  Proposed 
Plan  (PP)  for  Cleanup  of  Radiological 
Contamination  at  the  Madison  Site  for 
Public  Review 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
St.  Louis  District,  DOD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  St.  Louis  District,  U.S. 
Army  Corps  of  Engineers  (USAGE),  in 
consultation  with  the  U.S. 
Environmental  Protection  Agency 
(EPA),  propose  to  clean  up 
contaminants  resulting  from  the 
extrusion  of  uranium  metal  at  the 
Madison  Site.  This  site  is  one  of  several 
being  addressed  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA).  Alternatives,  which 
identify  the  range  of  cleanup  options, 
have  been  developed  and  evaluated  in 
the  Madison  Site  Feasibility  Study  (FS). 
USAGE  has  identified  Alternative  4  as 
the  preferred  remediation  alternative 
described  in  the  Proposed  Plan  (PP) 
based  on  the  information  available  at 
this  time.  The  final  decision  on  the 
remedy  to  be  implemented  will  be 
documented  in  a  Record  Decision  (ROD) 
only  after  consideration  of  all  comments 
received  and  any  new  information 
presented. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  Madison  RI/FS/ 
PP  may  be  directed  to  Mr.  Lou 
Dell'Orco.  U.S.  Army  Corps  of 
Engineers,  St.  Louis  District.  FUSRAP 
Project  Office.  9170  Latty  Avenue, 
Berkeley.  Missouri  63134.  by  phone 
(314)  524-4083.  or  by  e-mail  at 
Louis.  A  .Dellorco@ 
mvs02.usace.army.mil. 

SUPPLEMENTARY  INFORMATION: 
1.  Proposed  Action 

The  U.S.  Army  Corps  of  Engineers 
(USAGE).  St.  Louis  District,  is  issuing 
the  Remedial  Investigation  (RI). 
Feasibility  Study  (FS),  and  Proposed 
Plan  (PP)  for  public  comment.  The  site 
became  contaminated  as  a  result  of 
activities  in  support  of  the  nation's  early 
atomic  energy  program.  During  the  late 
1950s  and  early  1960s,  the  site  was  used 
to  perform  extrusions  of  uranium  metal 
and  straightening  of  extruded  luanium 
rods  for  the  U.S.  Atomic  Energy 
Commission  (AEG).  The  cleanup  of  this 
site  is  being  managed  by  the  Corps  of 
Engineers  under  the  Formerly  Utilized 
Sites  Remedial  Action  Program 
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(FUSRAP).  The  alternatives  evaluated  in 
the  Feasibility  Study  are  summarized  in 
the  Proposed  Plan. 

2.  Project  Alternatives 

a.  Alternative  1 — No  Action 

Mandated  by  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  periodic  environmental 
monitoring  would  be  conducted,  but  no 
remedial  action  would  be  conducted. 

b.  Alternative  2 — Institutional  Controls 

Institutional  controls  would  be 
implemented  to  prevent  unacceptable 
exposures  to  site  contamination. 

c.  Alternative  3 — Containment 

Alternative  3  incorporates 
containment,  institutional  controls,  and 
environmental  monitoring  to  prevent 
contaminants  from  becoming  mobilized 
and  reduce  the  potential  for  direct 
exposure.  Under  this  alternative, 
accessible  contamination  at  the  25-foot 
and  36-foot  levels  and  the  beams  in  the 
high  bay  that  are  accessible  from  the 
windows  would  be  fixed  in  place.  When 
use  of  the  building  is  discontinued, 
radiological  controls  would  be  provided 
for  decontamination  prior  to  demolition. 

d.  Alternative  4 — Decontamination  of 
Accessible  Surfaces  and  Release  of 
Building 

This  alternative  includes 
decontamination  of  accessible 
contamination  at  the  25-foot  and  36-foot 
levels  and  the  beams  is  the  high  bay  that 
are  accessible  from  the  window. 
Inaccessible  areas  are  defined  as  those 
siufaces  that  cannot  be  accessed  either 
from  the  high-bay  crane  or  through 
windows.  Inaccessible  areas  include  the 
high  bay  areas  above  the  36-foot  level 
and  select  other  areas  around  live  power 
lines. 

3.  Scoping  Process 

Federal,  state  and  local  agencies,  and 
interested  individuals  are  invited  to 
participate  in  the  scoping  process  to 
determine  the  range  of  issues  and 
alternatives  to  be  addressed.  The  U.S. 
Army  Corps  of  Engineers  will  hold  a 
public  meeting  to  receive  oral  and 
written  comments  at  the  Madison  City 
Hall  at  615  Madison  Avenue  in 
Madison,  Illinois  on  Thursday,  February 
17th,  from  5  to  9  p.m.  In  addition, 
written  comments  will  be  accepted 
during  the  30-day  period  following  the 
Remedial  Investigation  (RI)  and  FS/PP 
release  by  Ms.  Sharon  R.  Cotner,  U.S. 
Army  Corps  of  Engineers,  St.  Louis 
District,  FUSRAP  Project  Office,  9170 
Latty  Avenue,  Berkeley,  Missouri  63134. 


Please  call  (314)  524-4083  for  further 
information. 

4.  Availability  of  the  RI/FS/PP 

Copies  of  the  RI/FS/PP  are  available 
for  review  starting  on  or  about  January 
28,  2000  until  February  28,  2000  during 
business  hours  at  the  following 
locations:  U.S.  Army  Corps  of 
Engineers,  St.  Louis  District,  FUSRAP 
Project  Office,  9170  Latty  Avenue, 
Berkeley,  Missouri  63134;  or  the 
Madison  Public  Library,  1700  5th  Street, 
Madison,  Illinois  62060,  (618)  876- 
8448. 

Written  comments  will  be  accepted 
during  the  30-day  period  following  FS/ 
PP  release  at  FUSRAP  Project  Office  at 
the  above  address.  Oral  comments  may 
be  provided  at  the  Public  Meeting  on 
Thursday,  February  17th,  from  5  to  9 
p.m.  at  the  Madison  City  Hall  at  615 
Madison  Avenue  in  Madison,  Illinois. 
Please  contact  the  Corps  of  Engineers, 
St.  Louis  District,  FUSRAP  Project 
Office  for  more  information  at  (314) 
524-4083. 

Availability  of  RI/FS/PP. 

Louis  A.  DeU'Orco, 

FUSRAP  Project  Manager. 

[FR  Doc.  00-2037  Filed  1-28-00;  8:45  am] 

BILLING  CODE  3710-55-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting;  Notice  of 
Change  in  Commission  Meeting 

January  27,  2000. 

Take  notice  that,  pursuant  to  Section 
3(e)(2)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b(e)(2),  and 
Section  375.204(a)(3)  of  the 
Commission's  Regulations  18  CFR 
375.204(a)(3),  Commission  meeting 
previously  scheduled  for  Wednesday, 
January  26,  2000,  at  10  a.m.,  Room  2C, 
888  First  Street,  NE,  Washington,  DC 
20426,  has  been  rescheduled  for  11  a.m. 
on  Thiu-sday,  January  27,  2000,  due  to 
the  closure  of  all  Federal  Government 
Offices  in  Washington,  DC  on  January 
25  and  26,  2000. 

David  P.  Boergers 

Secretary, 

[FR  Doc.  00-2058  Filed  1-27-00;  11:37  am] 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6250-5] 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 
Statements  filed  January  17,  2000 
through  January  21,  2000  pursuant  to  40 
CFR  1506.9. 

Due  to  inclement  weather  in  the 
Metropolitan  Area  (DC,  MD  and  VA)  the 
Federal  Government  was  shutdown.  The 
Federal  Register  (FR)  Report  which  should 
have  appeared  in  the  January  28,  2000  FR 
was  not  published.  The  45-day  comment 
period  and  the  30-day  wait  period  are  still 
calculated  from  January  28,  2000. 

EIS  No.  200011,  FINAL  EIS,  COE,  NY, 
NJ,  New  York  and  New  Jersey  Harbor 
Navigation  Study,  Identify.  Screen 
and  Select  Navigation  Channel 
Improvements,  NY  and  NJ,  Due: 
February  28,  2000,  Contact:  Jenine 
Gallo  (212)  264-0912. 

EIS  No.  200012,  DRAFT  EIS,  FHW,  WV. 
King  Coal  Highway  Project 
Construction,  from  the  vicinity  of 
Williamson  to  the  vicinity  of 
Bluefield.  COE  Section  404  Permit, 
Mingo,  McDowell  Mercer,  and 
Wyoming  Counties,  WV,  Due:  March 
31,  2000,  Contact:  Thomas  J.  Smith 
(304) 347-5928. 

EIS  No.  200013,  DRAFT  EIS.  FHW,  MO, 
US  65  Improvements,  from  Coimty 
Road  65-122  South  to  Route  EE 
Intersection  south  of  Buffalo,  COE 
Section  404  Permit,  Dallas  County, 
MO.  Due:  March  13.  2000,  Contact: 
Don  Neumann  (573)  636-7104. 

EIS  No.  200014,  FINAL  SUPPLEMENT. 
FTA.  PR,  Tren  Urbano  Transit  Project. 
Updated  Information  for  the  Minillas 
Extension.  Construction  and 
Operation,  San  Juan  Metropolitan 
Area,  Funding,  NPDES  Permit.  US 
Coast  Guard  Permit  and  COE  Section 
10  and  404  Permits,  PR,  Due: 
February  28,  2000,  Contact:  Mr.  Alex 
McNeil  (404)  562-3511. 

EIS  No.  200015.  FINAL  EIS.  BLM,  NM, 
New  Mexico  Standards  for  Public 
Land  Health  and  Guidelines  for 
Livestock  Grazing  Management, 
Implementation,  NM,  Due:  February 
28,  2000,  Contact:  J.  W.  Whitney  (505) 
438-7438. 

EIS  No.  200016,  DRAFT  EIS.  AFS,  ID. 
Whiskey  Campo  Resource 
Management  Project,  Implementation, 
Elmore  County,  ID,  Due:  March  13, 
2000,  Contact:  Dave  Rittenhouse  (208) 
373-4100. 
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EIS  No.  20001 
WA-16/Uni(in 
WA-302 
Improvements 
Funding, 
Section  10 
County,  WA 
Contact: 
9408 

EIS  No.  20001$ 
Salton  Sea 
Implementation 
Permit,  Riveijside 
Counties,  CA 
Contact:  Bill 

EIS  No.  2000191 
Emerald  Bay 
Implementation 
Fiords  Range  r 
National  Forf  st 
Bridge  Permijt 
COE  Section 
Cleveland 
15.  2000.  Contact 
228-4100. 


FINAL  EIS.  FHW.  WA. 
Avenue  Vicinity  to 
Vicinity  of  Tacoma 
Construction, 
Co^st  Guard  Permit,  COE 
404  Permits,  Pierce 
Due:  February  28,  2000. 
Leonard  (360)  753- 


DRAFT  EIS.  IBR.  CA. 
Restoration  Project, 

COE  Section  404 
and  Imperial 
,  Due:  April  26,  2000, 
Steele  (702)  293-8129. 
DRAFT  EIS.  AFS.  AK. 
Timber  Sale. 

,  Ketchikan-Misty 
District,  Tongass 

U.S.  Cost  Guard 
NPDES  Permit,  and 
10  and  404  Permits, 
Pepinsula,  AK.  Due:  April 
:  Jerry  IngersoU  (907) 


Dated:  January 

B.  Katherine  Big  ;s 

Associate  Directqr, 
Activities. 

[FR  Doc.  00-211 

BILUNG  CODE  656<HS0-P 


27,  2000. 
Office  of  Federal 
Filed  1-28-00;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6250-i] 

Environmental  Impact  Statements  and 
Regulations;  AJvailability  of  EPA 
Comments 


(.f 


Availability 
prepared  Janua^ 
January  14 
Environmental 
under  Section 
and  Section  1 
Environmental 
Requests  for 
can  be  directec 
Activities  at 
explanation  o 
draft  environmental 
(EISs)  was  pub 
9.  1999  (63  FR 

Draft  EISs 


EPA  comments 
10.  2000  Through 
pursuant  to  the 
Review  Process  (ERP). 
:  109  of  the  Clean  Air  Act 

c)  of  the  National 
Policy  Act  as  amended. 

of  EPA  comments 
to  the  Office  of  Federal 
564-7167.  An 
ratings  assigned  to 
impact  statements 
ished  in  FR  dated  April 
17856). 


CO  3ies 


(2112) 


f  the 


ERP  No 
EC2,  Five  Rivets 
Management  Project 
Terrestrial  and 
Use-Permit,  Si4slaw 
Waldport  Rang  ei 
Lane  Counties. 

Summary: 
regarding  potential 
impacts  from 
and  entry  into 


D-/  FS-L65333-OR 1 


Rating 
Watershed  Landscape 
To  Restore 
Aquatic  Habitat,  Special- 
National  Forest, 
r  District,  Lincoln  and 
OR. 

expressed  concerns 

water  quality 
s,  increased  logging, 
iparian  buffers.  EPA 


r  E  'A 


Dad 


requested  the  Forest  Service  discuss 
these  concerns  in  the  FEIS. 

ERP  No.  D-BLM-G65071-NM  Rating 
LO.  Albuquerque  Field  Office  Riparian 
and  Aquatic  Habitats  Management.  To 
Restore  and  Protect,  Rio  Puerco 
Resource  Management  Plan  Amendment 
(RMPA).  Cibola,  Sandoval,  McKinley, 
Rio  Arriba.  Bernalillo.  Valencia  and 
Santa  Fe  Counties.  NM. 

Summary:  Because  the  EIS  is 
programmatic  in  content  and  the 
alternatives  considered  promote 
environmental  enhancement.  EPA  has 
limited  its  review  to  insure  that  the 
DEIS  meets  the  minimal  administrative 
and  procedural  requirements 
established  by  the  NEPA  and  CEQ 
Regulations  and  finds  the  DEIS  to  satisfy 
these  requirements  and  takes  no 
position  on  the  preferred  action  or  the 
alternatives. 

ERP  No.  D-BLM-G65073-NM  Rating 
LO.  Farmington  Field  Office  Riparian 
and  Aquatic  Habitat  Management.  To 
Restore  and  Protect.  Farmington 
Riparian  and  Aquatic  Habitat 
Management  Plan.  San  Juan,  McKinley, 
Rio  Arriba  and  Sandoval  Counties,  NM. 

Summary:  Since  the  EIS  is 
programmatic  in  content  and  the 
alternatives  considered  promote 
environmental  enhancement,  EPA 
Region  6  has  limited  its  review  to 
ensure  that  the  DEIS  meets  the  minimal 
administrative  and  procedural 
requirements  established  by  NEPA  and 
CEQ  Regulations.  EPA's  limited  review 
finds  the  DEIS  to  satisfy  these 
requirements  and  takes  no  position  on 
the  preferred  action  or  the  alternatives. 

ERP  No.  D-FRC-F03007-O0  Rating 
E02,  TriState  Pipeline  Project, 
Construction  and  Operation  of  Natural 
Gas  Pipeline  Facilities,  Docket  Nos.: 
CP99-61-000.  CP99-62-000,  CP99-63- 
000  and  CP99-64-000,  Presidential 
Permit.  IL.  IN  and  MI. 

Summary:  EPA  expressed 
environmental  objections  with  the 
project.  The  issues  raised  include 
alternatives  evaluation,  waterbody 
crossings,  sole  source  aquifer,  wetland 
and  woodland  impacts  and  mitigation. 

ERP  No.  D-FRC-J05079-00  Rating 
EC2.  Cabinet  Gorge  (No.  2058-014)  and 
Noxon  Rapids  (No.  2075-014) 
Hydroelectric  Project,  Relicensing.  MT 
and  ID. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
continuation  of  potential  adverse 
impacts  to  bull  trout,  and  bank  and 
shoreline  erosion  and  aquatic  habitat 
degradation  that  results  fi'om  project 
operations.  EPA  also  believes  further 
information  is  needed  to  explain  why  a 
minimum  flow  release  ft'om  Noxon 
Rapids  Dam  was  not  recommended. 


EPA  believes  the  USFWS  recommended 
terms  and  conditions  to  protect  the  bull 
trout  should  be  included  as  license 
conditions,  and  that  corrective  actions 
need  to  be  developed  to  address  bank 
and  shoreline  erosion  problems. 

ERP  No.  D-NPS-H65007-KS  Rating 
LO.  Tallgrass  Prairie  National  Preserve 
General  Management  Plan, 
Implementation.  Flint  Hills  Region, 
Chase  Coimty,  KS. 

Summary:  EPA  had  a  lack  of 
objections  to  the  proposed  project. 

Final  EISs 

ERP  No.  F-FHW-C40142-NY  US-20/ 
Broadway  (Transit  Road  to  Lancaster 
East  Village  Line)  Reconstruction. 
Funding.  COE  Section  10  and  404 
Permit,  in  the  Villages  of  Depew  and 
Lancaster.  Erie  County.  NY. 

Summary:  EPA  has  no  further  issues 
with  the  project. 

ERP  No.  F-FHW-F40365-WI  US  151 
Highway  Project,  from  Dickeyville  to  to 
Belmont,  Improvements.  Funding  and 
COE  Section  404  Permit.  Grant  and 
Lafayette  Counties.  WI. 

Summary:  The  FEIS  addressed  EPA's 
previous  comments  on  wetlands, 
floodplains  and  other  resources. 

Dated:  January  27.  2000. 
B.  Katherine  Biggs, 
Associate  Director,  Office  of  Federal 
Activities. 

[FR  Doc.  00-2111  Filed  1-28-00;  8:45  am] 
BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-44653;  FRL-6489-3] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annovmces  EPA's 
receipt  of  test  data  on  N- 
methylpyrrolidone  (NMP)  (CAS  No. 
872-50—4).  These  data  were  submitted 
pursuant  to  an  enforceable  testing 
consent  agreement/order  issued  by  EPA 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Joseph  S. 
Carra.  Deputy  Director.  Office  of 
Pollution  Prevention  and  Toxics  (7401). 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460  telephone 
numbers:  (202)  554-1404  and  TDD: 
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(202)  554-0551;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technical  information  contact: 
Robert  Jones.  Chemical  Control  Division 
(7405),  Office  of  Pollution  Prevention 
and  Toxics,  Office  of  Prevention, 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460;  telephone 
number:  (202)  260-8130;  fax  number: 
(202)  401-3672;  e-mail  address: 
ccd.citb@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are 
concerned  about  data  on  health  and/or 
environmental  effects  and  other 
characteristics  of  this  chemical.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  "FOR 
FURTHER  INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fi-om 
the  EPA  Internet  Home  Page  at  http:// 
wvkrw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  under 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
Vkrww.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-44653.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  any  public 
comments  received  dming  an 
appplicable  comment  period,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
confidential  business  information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 


comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  fi'om  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

n.  Test  Data  Submissions 

Under  40  CFR  790.60,  all  TSCA 
section  4  enforceable  consent 
agreements/orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  enforceable 
consent  agreements/orders  will  be 
annoimced  to  the  public  in  accordance 
with  section  4(d)  of  TSCA. 

Test  data  for  N-methylpyrrolidone 
(NMP)  were  submitted  by  the  NMP 
Producers  Group  on  behalf  of  the 
member  companies:  Lyondell  Chemical 
Company  (formerly  ARCO  Chemical 
Company),  BASF  Corporation,  and  ISP 
Management  Company,  Inc.  These  data 
were  submitted  pursuant  to  a  TSCA 
section  4  enforceable  consent 
agreement/order  and  were  received  by 
EPA  on  November  23,  1999.  The 
submission  includes  a  final  report 
entitled  "iV-Methylpyrrolidone  - 
Carcinogenicity  study  in  B6C3F1  mice; 
Administration  in  the  diet  for  18 
months."  NMP  is  an  inert,  stable,  polar 
solvent  that  is  used  in  a  wide  variety  of 
processes.  Its  commercial  uses  result 
from  its  strong  and  fi^uently  selective 
solvent  power.  One  of  the  major  uses  of 
NMP  is  the  extraction  of  aromatics  fi-om 
lubricating  oils.  It  is  also  used  as  a 
mediiun  for  polymerization  and  as  a 
solvent  for  finished  polymers.  It  is  the 
preferred  solvent  in  a  variety  of 
chemical  reactions  and  the  manufacture 
of  numerous  chemical  intermediates 
and  products  such  as  plastics,  surface 
coatings,  and  pesticides.  An  important 
use  of  this  chemical  is  as  a  substitute  for 
methylene  chloride  in  paint  strippers. 
NMP  is  also  used  in  the  recovery  and 
purification  of  acetylenes,  olefins,  and 
diolefins,  in  the  removal  of  sulfur 
compounds  from  natural  and  refinery 
gasses,  and  in  the  dehydration  of  natiu-al 
gas. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  submission. 
At  this  time,  the  Agency  is  unable  to 
provide  any  determination  as  to  the 
completeness  of  the  submission. 

Authority:  15  U.S.C.  2603. 
List  of  Subjects 

Environmental  protection,  Hazardous 
substances,  Toxic  substances. 


Dated:  lanuary  19.  2000. 
Charles  M.  Auer, 

Director,  Chemical  Control  Division.  Office 

of  Pollution  Prevention  and  Toxics. 

|FR  Doc.  00-2018  Filed  1-28-00:  8:45  am) 

BILUNG  CODE  6560-5&-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

January  21,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  31,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Room  1-A804,  Washington.  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-021 7  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
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OMB  Contro, 
Title:  Specifi 


i: 


;  Not  Applicable. 
Extension  of  a 
apprc  ved  collection. 

Business  and  other  for- 


ievn  fw 


2) 

Ti  ne . 


if  Respondents:  52  (26 
oppositions). 
Per  Response:  1-25 
estiriiate  the  total  burden  in 
ispects  of  the  proceeding 
We  estimate  that  50%  of 
outside  counsel  and 
jurden  of  1  hour  to 
info  rmation  with  outside 


US(! 


»/  Response:  On  occasion 
requi  •ements. 


with 


Burden:  676  hours.  (26 
outside  counsel  x  1 
26  respondents 
counsel  x  25  hours  = 


usng 


Costs:  S97, 500.  26 

outside  counsel  at 
26x25  hours  X  $150 


V  ies: 


Number:  3060-0551. 
Unfair  Practices 
Prohibited— Setiions  76.1002  and 
76.1004. 

Form  Numb^. 

Type  of  Ri 
currently 

Respondents 
profit 

Number  Oj 
petitions  and 

Estimated 
hours.  We 
undergoing  all 
to  be  25  hours, 
entities  will 
will  undergo  a 
coordinate 
counsel. 

Frequency q 
reporting 

Total  Annua 
respondents 
hour  =  26  hour  i 
without  outsidi 
650  hours.). 

Total  Annua, 
respondents 
$150  per  hour 
=  $97,500. 

Needs  and 
be  used  by 
determine  on  a 
whether 
for  cable  televii 
comply  with 
interest  standai  d 
1992  Cable  Act 
Conununicatioiis 
amended. 

OMB  Contro 

Title 
Commission's 
Development  o 
800  MHz 

Form  Numbed 

Type  of  Ri 
currently 

Respondents 
profit  entities 

Number  of 

Estimated  ' 
hours. 

Frequency  Oj 
reporting 

Total  Annua. 

Total  Annua 

Needs  and 
Second  Report 
Commission 
regulatory 
Specialized 
to  promote 
enhance  the 
potential  in  the 
radio  marketpl 
the  800  MHz 
also  implemen 
regulatory 


ievii  'w. 


:  The  information  will 
Conimission  staff  to 
case-by-case  basis 
partici  liar  exclusive  contracts 
ion  programming 
statutory  public 
of  Section  9  of  the 
and  Section  628  of  the 
Act  of  1934,  as 

Number:  3060-0307. 
Amenclment  of  Part  90  of  the 

ules  to  Facilitate  Future 
SMR  Systems  in  the 
Frequency  Band. 
:  None. 
Revision  of  a 
apprc  ved  collection. 

Business  or  other  for- 

/?-fsponde/ite;3700. 
Tipie  per  Response:  1 .5 

>)  Responses:  On  occasion, 
requi  emonts. 

Burden:  5550  hours. 
Costs:  0.00. 

In  the  800  MHz 
and  Order,  the 
es  tablished  a  flexible 
sche  me  for  the  800  MHz 
Mc  bile  Radio  (SMR)  service 
efficient  licensing  and 
service's  competitive 
commercial  mobile 
ice.  The  rules  adopted  in 
Sf  cond  Report  and  Order 
Congress's  goal  of 
symhietry  in  the  regulation  of 


V  ses; 


competing  commercial  mobile  radio 
services  (CMRS)  as  described  in 
Sections  3(n)  and  332  of  the 
Conmiunications  Act  of  1934,  as 
amended,  47  U.S.C.  153(n),  332 
(Communications  Act),  as  amended  by 
Title  VI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  In  the 
Second  Report  and  Order,  the 
Commission  also  adopted  rules 
regarding  competitive  bidding  for  the 
remaining  800  MHz  SMR  spectrum 
based  on  Section  309(j)  of  the 
Communications  Act,  47  U.S.C.  309(j), 
which  authorizes  the  Commission  to  use 
auctions  to  select  among  mutually 
exclusive  initial  applications  in  certain 
services,  including  the  800  MHz  SMR 
service.  The  actions  taken  in  this 
Memorandum  Opinion  and  Order  on 
Reconsideration  are  in  response  to- 
petitions  for  reconsideration  or 
clarification  of  the  800  MHz  Second 
Report  and  Order.  Throughout  this 
proceeding,  we  have  sought  to  promote 
Congress'  goal  of  regulatory  parity  for  all 
commercial  mobile  radio  services,  and 
to  encourage  the  participation  of  a  wide 
variety  of  applicemts,  including  small 
businesses,  in  the  SMR  industry.  In 
addition,  we  have  sought  to  establish 
rules  for  the  SMR  services  that  will 
streamline  the  licensing  process  and 
provide  a  flexible  operating 
environment  for  licensees,  foster 
competition,  and  promote  the  delivery 
of  service  to  all  areas  of  the  country, 
including  rural  areas. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-2041  Filed  1-28-00;  8:45  am) 

BILLING  COOE  671 2-01 -P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Tuesday.  January  25,  2000,  10:00  a.m.. 
meeting  closed  to  the  public.  This 
meeting  was  changed  to:  Thursday, 
January  27,  2000,  after  the  open 
meeting. 

DATE  AND  TIME:  Tuesday,  February  1, 
2000  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C. 

STATUS:  This  meeting  will  be  open  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 


Audits  conducted  pursuant  to  2 
U.S.C.  §  437g,  §  438(b),  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  AND  TIME:  Thursday,  February  3, 
2000,  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Legislative  Recommendations,  2000. 
Express  Advocacy  Rule  (11  CFR 
100.22). 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 

(FR  Doc.  Oft-2055  Filed  1-27-00;  11:40  pm] 

BILUNG  CODE  671S-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  IHolding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
11,  2000. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  W.  David  Sweatt;  Roswell,  Georgia; 
to  retain  voting  shares  of  CNB  Holdings, 
Inc.,  Alpharetta,  Georgia,  and  thereby 
indirectly  retain  voting  shares  of 
Chattahoochee  National  Bank, 
Alpharetta,  Georgia. 
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Board  of  Governors  of  thi  Federal  Reserve 
System,  January  24,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-2022  Filed  1-28-00;  8:45  am] 
BILLING  CODE  6210-01-P 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applicatiolis  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  22, 
2000. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  BB-T  Corporation,  Winston-Salem, 
North  Carolina;  to  merge  with  First 
Banking  Company  of  Southeast  Georgia, 
Statesboro,  Georgia,  emd  thereby 
indirectly  acquire  Wayne  National 
Bank.  Jesup,  Georgia;  First  National 
Bank  of  Effingham,  Springfield,  Georgia; 
Metter  Banking  Company,  Metter, 
Georgia;  and  First  Bulloch  Bank  &  Trust 
Company,  Statesboro,  Georgia. 


In  connection  with  this  proposal,  BB- 
T  Corporation  requests  permission  to 
exercise  an  option  to  acquire  up  to  19.9 
percent  of  the  voting  securities  of  First 
Banking  Company  of  Southeast  Georgia 
under  certain  circumstances. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

J .  Wells  Fargo  &■  Company,  San 
Francisco,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Napa 
National  Bancorp,  Napa,  California,  and 
thereby  indirectly  acquire  Napa 
National  Bank,  Napa,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-2021  Filed  1-28-00;  8:45  am) 

BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:30  a.m.,  Thursday, 
February  3,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Open.  i 

MATTERS  TO  BE  CONSIDERED: 

Discussion  Agenda 

1.  Publication  for  comment  of 
proposed  new  Regulation  P  (Privacy  of 
Consumer  Financial  Information)  to 
implement  the  provisions  of  the 
Gramm-Leach-Bliley  Act  that  govern  the 
protection  and  disclosure  by  financial 
institutions  of  nonpublic  personal 
information  about  consumers. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting.  Note: 
This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  ta  attend. 

Cassettes  will  be  availrole  for 
listening  in  the  Board's  Freedom  of 
Information  Office,  and  copies  may  be 
ordered  for  $6  per  cassette  by  calling 
202-452-3684  or  by  writing  to:  Freedom 
of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  D.C.  20551. 
Contact  Person  for  More  Information: 


Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://wrww.federalreserve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  January  27.  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-2108  Filed  1-27-00:  2:25  pm] 
BILUNG  CODE  6210-01-l> 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  Approximately  12:15 
a.m.,  Thursday,  February  3,  2000, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Stre'ets.  N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  aimounced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-^52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meetin|^for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  ypu  may 
contact  the  Board's  Web  site  athttp:// 
vkrww.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  27.  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-2109  Filed  1-27-00;  2:25  pm] 

BILUNG  CODE  6210-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERV^ES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Annoiaicement  00026] 

Cooperative  Agreement  for  National 
Programs  To  Prevent  HIV  Infection  and 
Ott>er  Important  Healtti  Problems 
Among  Youth  |ind  To  Strengttien 
Coordinated  School  Health  Programs; 
Notice  of  Availfibility  of  Funds 

A.  Piirpose 

The  Centers  lor  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  cooparative  agreements  to 
national  organisations  that  can  become 
a  part  of  a  national  strategy  to  prevent 
and  reduce  sexual  behaviors  that  result 
in  HIV  infectioa,  other  Sexually 
Transmitted  Diseases  (STDs),  and 
unintended  pragnancy. 

These  nation  iJ  organizations  will 
work  to  strength  len  the  capacity  of 
national,  state,  md/or  local  agencies  to 
help  schools  and  other  societal 
institutions  to  \  irevent  behaviors  that 
place  all  young  people,  and  particularly 
those  from  com  munities  of  color,  at  risk 
for  HIV  infection,  other  STDs,  and 
unintended  pre  gnancy. 

This  program  addresses  the  "Healthy 
People  2000"  priority  area  of  Education 
and  Community-Based  Programs;  and, 
the  draft  "Healthy  People  2010"  priority 
area  of  Educati(  in  and  Communi^- 
Based  Program!;;  HIV;  and  STDs. 

The  purpose  of  this  program 
announcement  is  to  provide  support  for 
these  national  (  rganizations  to  work 
exclusively  on  lelping  young  people, 
particularly  in  i  roxnmxuiities  of  color,  to 
not  engage  in  s(  ixual  intercourse  and 
engage  a  range  )f  organizations  to 
prevent  and  rec  uce  the  risk  behaviors 
described  abovi !. 

B.  Eligible  App  icants 


Assistance 
national  health 


service 

professional,  oi 
nonproBt  statui 
to  receipt  of  an 
in  the  appl 

To  meet  the 
national 
applicants  mus  I 
minimum  of  IC 
Eligible  organia  at 
experience 
national,  state, 
help  schools 
institutions  to 
place  all  young 


ard 


wU 


be  provided  to  only 
education,  and  social 
organizations  that  are  nonprofit, 
volimtary.  Proof  of 
must  be  provided  prior 
award  {AR-15  included 
icatian  package. 

( ]DC  definition  of  a 
organi  cation,  eligible 

have  affiliates  in  a 
states  and  territories, 
ions  must  also  have 
stre  igthening  the  capacity  of 
md/or  local  agencies  to 

other  societal 
irevent  behaviors  that 
people  at  risk  for  HIV 


infection,  other  STDs,  and  unintended 
pregnancy  with  the  exclusive  focus  of 
their  efforts  in  this  area  being  on 
helping  young  people  to  not  engage  in 
sexual  intercourse.  Eligible 
organizations  must  also  have  experience 
and  established  relationships  with  other 
organizations  and  individuals  that  have 
this  same  focus.  Applicants  must 
provide  proof  that  any  activity  that  is 
designed  to  prevent  behaviors  that  put 
youth  at  risk  for  HIV,  other  STDs,  and 
imintended  pregnancy  have  the 
exclusive  focus  on  helping  youth  to  not 
engage  in  sexual  intercourse.  This  proof 
shall  include  a  statement  that  the 
organization's  purpose  in  conducting 
any  activity  that  is  designed  to  prevent 
behaviors  that  put  youth  at  risk  for  HIV, 
other  STDs,  and  unintended  pregnancy 
is  to  help  youth  not  engage  in 
intercoiuse. 

C.  Availability  of  Funds 

Approximately  $400,000  is  available 
in  FY  2000  to  fund  up  to  approximately 
three  awards.  It  is  expected  that  the 
average  award  will  be  $140,000,  ranging 
from  $120,000  to  $160,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  June  1 ,  2000  and  will  be  made 
for  a  12 -month  budget  period  within  a 
project  period  of  up  to  5  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  performance 
as  evidenced  by  required  reports  and  on 
the  availability  of  funds. 

Use  of  Funds 

Funds  must  be  used  exclusively  for 
activities  that  help  yoimg  people  not 
engage  in  sexual  intercourse.  Applicants 
must  not  identify  any  activities  that 
would  constitute  research.  Activities 
funded  under  this  annoimcement  are 
intended  to  build  the  capacity  of 
national  organizations  to  promote  the 
prevention  of  HIV,  other  STDs,  and 
unintended  pregnancy  among  youth  and 
should  not  include  any  formal  or   . 
informal  research. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  conducting 
activities  under  1.  Recipient  Activities, 
and  CDC  will  be  responsible  for 
activities  under  2.  diC  Activities, 
below: 

1 .  Recipient  Activities 

a.  Work  with  interested  CDC-funded 
and  other  national,  state  and  local 
organizations  to  develop  credible 
strategies  to  prevent  sexual  behaviors 
that  result  in  HIV  infection,  other  STDs, 
and  unintended  pregnancy  by  helping 


young  people  not  engage  in  sexual 
intercourse.  This  work  should  focus  on 
building  partnerships  among  these 
different  organizations  at  the  state  and 
local  level  to  provide  a  comprehensive 
set  of  strategies  to  prevent  behaviors 
that  place  all  young  people  at  risk  for 
HIV  infection,  other  STDs,  and 
unintended  pregnancy. 

b.  Establish  and  implement  specific 
and  measurable  goals  and  objectives. 

c.  Evaluate  the  effectiveness  of  the 
program  and  use  evaluation  results  for 
programmatic  improvement  and  long- 
range  planning. 

d.  Participate  in  the  Centers  for 
Disease  Control  and  Prevention, 
Division  of  Adolescent  and  School 
Health's  (DASH)  national  conferences 
and  at  least  one  training  workshop 
during  the  budget  period. 

e.  Snare  credible  project-related 
information  and  materials  with  other 
interested  State  Education  Agencies 
(SEAs),  Local  Education  Agencies 
(LEAs),  Post-secondary  Institutions 
(PSIs),  and  national  organizations 
through  awareness  sessions,  training 
events,  electronic  commvmications,  state 
and  national  conferences  and  CDC- 
sponsored  training  workshops  and 
conferences. 

f.  Implement  an  operational  plan  that 
may  include,  but  is  not  limited  to,  one 
or  more  of  the  following  activities: 

(1)  Help  interested  State  and  local 
education  agencies,  CDC-funded  and 
other  national  agencies  to  integrate 
credible  strategies  to  help  young  people 
to  not  engage  in  sexual  intercourse. 

(2)  Collaborate  with  interested  CDC- 
funded  and  other  national  organizations 
to  establish  and  maintain  credible 
initiatives  to  help  young  people  to  not 
engage  in  sexual  intercourse  and 
prevent  behaviors  that  place  school- 
through  college-aged  young  people  at 
risk  for  HIV  infection,  other  STDs,  and 
imintended  pregnancy. 

(3)  Educate  and  enable  interested 
managers,  who  are  members  of  CDC- 
funded  and  other  national 
organizations,  to  support  credible, 
locally  determined  programs  designed 
to  encourage  youth  not  to  engage  in 
sexual  intercourse. 

(4)  Provide  technical  assistance  on 
helping  yoimg  people  to  not  engage  in 
sexual  intercourse  to  interested  CDC- 
funded  and  other  organizations, 
including  State  and  local  education 
agencies,  and  national  organizations. 

(5)  Support  efforts  by  interested  State 
and  local  education  agencies,  health 
departments,  and  social  service  agencies 
to  help  young  people  to  not  engage  in 
sexual  intercourse  as  part  of  a 
comprehensive  HIV,  other  STDs,  and 
imintended  pregnancy  prevention  effort. 
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2.  CDC  Activities 

a.  Provide  and  periodically  update 
progranunatic  information. 

b.  Coordinate  with  national,  state,  and 
local  education,  health  and  social 
service  agencies,  as  well  as  other 
relevant  organizations,  in  planning  and 
conducting  national  strategies  designed 
to  strengthen  programs  for  preventing 
HIV  infection,  other  STDs,  and 
unintended  pregnancy  among  young 
people. 

c.  Provide  programmatic  consultation 
and  guidance  related  to  program 
plaiming,  implementation,  and 
evaluation;  assessment  of  program 
objectives;  and  dissemination  of 
successful  strategies,  experiences,  and 
evaluation  reports. 

d.  Plan  and  carry  out  meetings  of 
national,  state,  and  local  education 
agencies  and  other  appropriate 
organizations  and  individuals  to  address 
issues  and  program  activities  related  to 
improving  coordinated  school  health 
programs  and  strengthening  the  capacity 
of  post-secondary  institutions  and    • 
agencies  that  serve  young  people  to 
prevent  HIV  infection,  other  STDs,  and 
unintended  pregnancy  among  young 
people. 

e.  Assist  in  the  evaluation  of  program 
activities. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  [40]  double-spaced  pages,  printed 
on  one  side,  with  one  inch  margins,  and 
unreduced  font. 

1 .  Executive  Summary.  The  applicant 
should  provide  a  concise,  two  to  three 
page,  summary  that  clearly  describes: 

a.  Eligibility,  including: 

(1)  Status  as  a  national  organization  to 
include  the  number  and  geographic 
location  of  affiliates  representing  at  least 
10  states  and  territories, 

(2)  Experience  and  capacity  to  work 
e;cclusively  on  helping  young  people  to 
not  engage  in  sexual  intercourse  and 
engage  a  range  of  organizations  to 
prevent  and  reduce  the  risk  behaviors 
that  place  all  young  people  at  risk  for 
HIV  infection,  other  STDs,  unintended 
pregnancy,  and  other  serious  health 
problems. 

(3)  Proof  that  the  activities  designed 
to  prevent  sexual  risk  behaviors  (those 
behaviors  that  put  youth  at  risk  for  HIV, 
STDs,  unintended  pregnancy  and  other 
serious  health  problems)  focus  only  on 
helping  youth  to  not  engage  in  sexual 


intercourse.  This  proof  shall  include  a 
statement  that  the  organization's  sole 
purpose  in  conducting  any  activity  that 
is  designed  to  prevent  behaviors  that 
put  youth  at  risk  for  HIV,  other  STDs, 
and  imintended  pregnancy  is  to  help 
youth  not  engage  in  intercourse. 

(4)  Documentation  that  supports 
eligibility  should  be  submitted  as  an 
attachment  to  the  Executive  Summary. 
Specifically,  the  applicant  must  submit 
a  valid  tax  exempt  statiis  under  Section 
501(c)(3)  as  evidenced  by  an  Internal 
Revenue  Service  determination  letter. 

b.  The  major  proposed  goals, 
objectives,  and  activities  for 
implementation  of  the  program,  as  well 
as  the  total  requested  amount  of  Federal 
funding. 

c.  Applicant's  capability  to  implement 
the  program. 

2.  Background  (not  more  than  4 
pages):  Applicant  should  describe  the 
Organization's  background  and 
experience  in  addressing  the  needs 
related  to  the  purpose  of  this 
announcement. 

3.  Capacity  (not  more  than  8  pages). 

a.  Describe  ability  to  address  the 
identified  needs. 

b.  Describe  affiliates  as  follows: 

(1)  Types  of  affiliates. 

(2)  Number  of  affiliates. 

(3)  Location  of  affiliates. 

(4)  How  the  affiliates  can  work  with 
or  influence  the  population  identified  in 
the  purpose  of  the  announcement. 

c.  Describe  efforts  and  relevant 
experience  at  the  national,  state,  and 
local  levels  that  support  the  purpose  of 
the  announcement,  including  such 
factors  as: 

(1)  Current  and  previous  experience 
related  to  the  proposed  program 
activities. 

(2)  Activities  related  to  building 
partnerships  with  diverse  organizations. 

(3)  Current  and  previous  coordination 
and  collaboration  with  national,  non- 
governmental agencies  that  have  an 
interest  in  helping  young  people  to  not 
engage  in  sexual  intercourse. 

d.  Submit  a  copy  of  the  organizational 
chart,  describe  the  organizational 
structiu-e,  and  describe  how  that 
structure  supports  health  promotion  and 
education  activities. 

4.  Operational  Plan  (not  more  than  15 
pages). 

a.  Goals.  List  goals  that  specifically 
relate  to  program  requirements  that 
indicate  what  the  program  will  have 
accomplished  at  the  end  of  the  projected 
5-year  project  period.  The  goals  should 
relate  directly  to  the  recipient  activities 
and  project  objectives. 

b.  Objectives.  List  objectives  that  are 
specific,  measurable,  and  feasible  to  be 
accomplished  during  the  projected  12- 


month  budget  period.  The  objectives 
should  relate  directly  to  the  project 
goals  and  recipient  activities. 

c.  Describe  in  narrative  form  and 
display  on  a  12-month  timetable, 
specific  activities  that  are  related  to 
each  objective.  Indicate  when  each 
activity  will  occur  as  well  as  when 
preparations  for  activities  will  occur. 
Also,  indicate  who  will  be  responsible 
for  each  activity  and  identify  staff  who 
will  work  on  each  activity. 

5.  Project  Management  and  Staffing 
Plan  (8  pages). 

a.  Describe  the  proposed  staffing  for 
the  project  and  provide  job  descriptions 
for  existing  and  proposed  positions. 

b.  Submit  curriculum  vitae  (limited  to 
2  pages  per  person)  for  each 
professional  stciff  member  named  in  the 
proposal. 

c.  Submit  job  descriptions  illustrating 
the  level  of  organizational  responsibility 
for  professional  staff  who  will  be 
assigned  to  the  project. 

d.  If  other  organisations  will 
participate  in  proposed  activities, 
provide  the  name(s)  of  the 
organization(s),  as  well  as  the 
applicant's  staff  person  who  will 
coordinate  the  activity  and/or  supervise 
the  other  staff.  For  each  organization 
listed,  provide  a  letter  from  that 
organization  identifying  the  specific 
activity  and  the  capacity  of  the  assisting 
organization  or  subcontractor,  and  their 
role  in  carrying  out  the  proposed 
activities. 

6.  Sharing  experiences  (1  page). 
Describe  how  materials  that  are 
developed  or  activities  that  are 
successful  will  be  shared  with  others. 
Examples  of  such  activities  include,  but 
are  not  limited  to: 

a.  Sharing  project  related  materials 
through  newsletters,  clearinghouses, 
workshops,  and  conferences. 

b.  Disseminating  materials  upon 
request  to  affiliates  and  CDC-funded  and 
other  national,  state,  and  local 
organizations. 

c.  Disseminating  information  and 
materials  to  interested  organizations 
within  a  state  that  employ  a  wide  range 
of  strategies  to  prevent  sexual  behaviors 
that  result  in  HIV  infection,  other  STDs, 
and  unintended  pregnancy. 

J.  Collaborating  (1  page).  Describe  the 
types  of  proposed  collaboration  and  the 
agencies  and  organizations  with  whom 
collaboration  will  be  conducted. 
Examples  of  such  activities  inolude,  but 
are  not  limited  to: 

a.  Planning  and  implementing  joint 
training  programs  or  workshops. 

b.  Plaiming  and  convening  joint 
conferences. 

c.  Participating  in  conferences  or 
workshops  with  other  recipients. 
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d.  Identifyin  ^  measures  of  progress. 

8.  Evaluation  (4  pages).  Describe  a 
plan  that  evali  ates  the  program's 
effectiveness  ii  i  meeting  its  objectives. 
For  each  of  the  types  of  evaluation  listed 
below,  specify  the  evaluation  question 
to  be  answerec ,  data  to  be  obtained,  the 
type  of  analyst  5,  to  whom  it  will  be 
reported,  and  '.  low  data  will  be  used  to 
improve  the  pi  ogram.  Indicate  in  the 
plan  the  projec  ted  staff  and  time  lines 

to  be  used. 

a.  Process  e\  aluation.  Evaluate  the 
program's  progress  in  meeting  objectives 
and  conductin »  activities  during  the 
budget  period. 

b.  Outcome  i  valuation.  Assess  the 
effectiveness  o  proposed  activities, 
including  trair  ing  sessions  and 
documents  dei  eloped  in  attaining 
goal(s)  at  the  o  >mpletion  of  each  1-year 
budget  period  md  the  5-year  project 
period. 

9.  Budget  an  i  Accompanying 
Justification.  P  :ovide  a  detailed  budget 
and  line-item  j  jstitication  of  all 
operating  expenses  for  the  1-year  budget 
period.  The  budget  should  be  consistent 
with  the  statec  objectives  and  planned 
activities  of  th(  i  project.  The  budget 
should  include  the  cost  of  a  4-day  trip 
to  Atlanta  for  t  ato  individuals. 

10.  Typing  a  id  Mailing.  Application 
pages  must  be  lumbered  clearly,  and  a 
complete  table  of  contents  of  the 
application  an<  1  its  appendixes  must  be 
included.  Begi  i  each  separate  section 
on  a  new  page.  The  original  and  each 
copy  of  the  ap|  ilication  set  must  be 
submitted  unslapled  and  unbound.  All 
materials  must  be  typewritten,  single- 
spaced,  using  i  n  unreduced  font  not 
less  than  12  point  (10  characters  per 
inch)  on  8V2''  >  11"  paper,  with  at  least 
a  1"  margin,  in  eluding  headers  and 


footers,  and  pr 


F.  Submission 


and  Deadline 


Application 

Submit  the 
PHS  5161-1 
Forms  are  in 
before  March 
application  to 
Management 
Management 
Grants  Office 
00026,  Centers 
Prevention 
Road,  Room 
30341. 

Deadline: 
considered  as 
they  are  either 

(a)  Received 
date  or, 

(b)  Sent  on  c 
and  received  ii 


(CMB 
tie 
15, 


(crc) 


nted  on  one  side  only. 


c  riginal  and  two  copies  of 
Number  0937-0189). 
application  kit.  On  or 
2000,  submit  the 
Robert  Hancock,  Grants 
Sjecialist,  Grants 
Branch,  Procurement  and 
'rogram  Announcement 
for  Disease  Control  and 
,  2920  Brandywine 
30OO,  Atlanta,  Georgia 


A]iplications  shall  be 
]  aeeting  the  deadline  if 


on  or  before  the  deadline 

before  the  deadline  date 
time  for  submission  to 


the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 
a  legibly-dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service. 

Private  metered  postmarks  shall  not 
be  acceptable  as  proof  of  timely 
mailing). 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria  (100  Points) 

Each  application  will  be  evaluated 
individually  according  to  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Background  (10  points).  The  extent 
to  which  the  applicant  documents  their 
organization's  experience  in  addressing 
the  purpose  of  the  program 
announcement,  and  the  rationale  for  the 
proposed  activities. 

2.  Capacity  (30  points).  The  extent  to 
which  the  applicant  demonstrates  the 
capacity  and  ability  of  their  organization 
to  carry  out  the  required  recipient 
activities  (page  4—7)  to  work  exclusively 
on  helping  young  people  to  not  engage 
in  sexual  intercourse,  and  engage  a 
range  of  CDC-funded  and  other 
organizations  that  work  to  prevent  the 
risk  behaviors  that  place  all  young 
people,  and  particularly  those  from 
communities  of  color,  at  risk  for  HIV 
infection,  other  STDs,  and  unintended 
pregnancy. 

3.  Operational  Plan  (25  points).  The 
extent  to  which  the  applicant: 

a.  Identifies  Goals.  Tne  extent  to 
which  the  applicant  has  submitted  goals 
that  are  specific  and  feasible  for  the 
projected  5 -year  project  period  and  are 
consistent  with  progreun  reauirements. 

b.  Identifies  Oojectives.  Tne  extent  to 
which  the  applicant  has  submitted 
objectives  for  the  1-year  budget  period 
that  are  specific,  measurable,  and 
feasible  and  are  related  directly  to  the 
program's  goals. 

c.  Proposes  activities  that  are  likely  to 
achieve  each  objective  for  the  budget 
period. 

d.  Addresses  each  recipient  activity. 

e.  Provides  a  reasonable  time  line  for 
conducting  those  activities. 

4.  Project  Management  and  Staffing 
(15  points).  The  extent  to  which  the 
applicant  identifies  staff  members  that 
have  experience  in  activities  that 
increase  the  number  of  young  people 
who  do  not  engage  in  sexual  intercourse 
and  that  have  the  responsibility, 
capability,  and  authority  to  carry  out 
each  activity,  as  evidenced  by  job 
descriptions,  curriculum  vitae, 


organizational  charts,  and  letters  of 
support  from  collaborating  agencies. 

5.  Sharing  Experiences  and  Resources 
(5  points).  The  extent  to  which  the 
applicant  indicates  how  it  will  share 
credible  materials  and  activities 
regarding  strategies  to  help  young 
people  to  not  engage  in  sexual 
intercourse  in  an  effort  to  prevent  HIV 
infection,  STDs,  and  unintended 
pregnancy. 

6.  Collaborating  (5  points).  The  extent 
to  which  the  applicant  describes  how 
they  will  collaborate  with  CDC-funded 
State  and  local  education  agencies, 
postsecondary  institutions,  and/or  other 
national  organizations. 

7.  Evaluation  (10  points).  The  extent 
and  method  to  which  the  applicant 
proposes  to  measure  progress  in  meeting 
objectives  and  program  effectiveness, 
and  presents  a  reasonable  plan  for 
obtaining  data,  reporting  the  results,  and 
using  the  results  for  programmatic 
decisions. 

8.  Budget  (Not  Scored).  The  extent  to 
which  the  applicant  provides  a  detailed 
and  clear  budget  narrative  consistent 
with  the  stated  objectives,  planned 
activities  and  goals  of  the  project.  , 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1 .  Annual  progress  reports. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to: 

Robert  Hancock,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  2920  Brandywine  Road,  Room 
3000,  Atlanta,  Georgia  30341. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-5     HIV  Program  Review  Panel 

Requirements 
AR-7    Executive  Order  12372  Review    , 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10  Smoke-Free  Workplace 

Requirements 
AR-11  Healthy  People  2000 
AR-12  Lobbying  Restrictions 
AR-15  Proof  of  Non-profit  Status 
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I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  301(a),  311(b)and  (c),  and 
317(k)(2)  of  the  Public  Health  Service 
Act  [42  U.S.C.  section  241(a),  243(b)  and 
(c),  and  247b(k)(2)],  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.938. 

J.  Where  to  Obtain  Additional 
Information 

Please  refer  to  Program 
Annoimcement  00026  when  you  request 
information.  For  a  complete  program 
description,  information  on  application 
procedures,  an  application  package,  and 
business  management  technical 
assistance,  contact:  Robert  Hancock, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Program  Announcement 
00026,  Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  Georgia 
30341,  Telephone:  (404)  488-2746,  E- 
mail  address:  mh2@cdc.gov. 

See  also  the  CDC  home  page  on  the 
Internet:  http://Mrww.cdc.gov. 

For  program  technical  assistance, 
contact  Mary  Vemon-Smiley,  Chief 
Special  Populations  Section,  Program 
Development  and  Services  Branch, 
Division  of  Adolescent  and  School 
Health,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Mail  Stop  K-31,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE,  Atlanta, 
Georgia  30341-3717,  E-mail  address 
mevO@cdc.gov;  phone  (770)  488-3253. 

To  receive  additional  wrritten 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  youi  name  and  address  and  will 
be  instructed  to  identify  the 
annoimcement  number  of  interest. 

Dated:  January  21,  2000. 

John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 

(PR  Doc.  00-1924  Filed  1-28-00;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research, 
Subcommittee  for  Management  Review 
of  the  Chernobyl  Studies:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 


(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research  (ACERER), 
Subcommittee  for  Management  Review  of  the 
Chernobyl  Studies  (SMRCS). 

Time  and  Date:  8:30  a.m.-3:30  p.m., 
February  24,  2000. 

Place:  Omni  Shoreman  Hotel,  2500  Calvert 
Street,  N.W.,  Washington,  D.C.  20008, 
telephone  202/234-0700,  fax  202/265-5333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  30  people. 

Purpose;  This  subcommittee  is  charged 
with  providing  guidance  to  the  scientific 
reviewers  and  staff,  and  reporting  back  to  the 
full  ACERER  on  the  charge  from  the 
Department  and  Congress  to  assess  the 
management,  goals,  and  objectives  of  the 
National  Cancer  Institute  Chernobyl  studies. 

Matters  To  Be  Discussed:  Agenda  items 
will  include:  a  briefing  to  and  receiving  input 
from  public  interest  groups;  a  report  on  the 
progress  review;  and  a  discussion  of  the 
upcoming  site  visit  to  the  Ukraine  and 
Belarus. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

COrfTACr  PERSON  FOR  MORE  INFORIMATION: 

Michael  J.  Sage,  Acting  Deputy  Director, 
National  Center  for  Environmental 
Health,  CDC,  4770  Buford  Highway,  NE, 
(F-28),  Atlanta,  Georgia  30341-3724, 
telephone  770/488-7002,  fax  770/488- 
7015. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  CDC  and 
the  Agency  for  Toxic  Substances  and 
Disease  Registry. 

Dated:  January  20,  2000. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  00-1926  Filed  1-28-00;  8:45  am) 

BILUNG  CODE  4ie»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 


Name:  Advisory  Committee  on 
Immunization  Practices  (ACIP). 

Times  and  Dates:  8:30  a.m.-6  p.m.. 
February  16.  2000.  8  a.m.-5  p.m.,  February 
17,  2000. 

Place:  Atlanta  Marriott  Century  Center, 
2000  Century  Boulevard,  NE..  Atlanta. 
Georgia  30345-3377. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents.  In 
addition,  under  42  U.S.C.  §  1396s,  the 
Committee  is  mandated  to  establish  and 
periodically  review  and.  as  appropriate, 
revise  the  list  of  vaccines  for  administration 
to  vaccine-eligible  children  through  the 
Vaccines  for  Children  (VFC)  program,  along 
with  schedules  regarding  the  appropriate 
periodicity,  dosage,  and  contraindications 
applicable  to  the  vaccines. 

Matters  To  Be  Discussed:  The  agenda  will 
include  a  discussion  on  the  revision  of  the 
ACIP  recommeftdations  for  the 
pneumococcal  conjugate  vaccine;  cost  benefit 
analysis  of  the  pneumococcal  conjugate 
vaccine;  update  on  the  revision  of  the  general 
recommendations;  update  on  the  adult 
immunization  recommendations;  update  on 
the  standing  orders  for  adult  immunization, 
adverse  events  after  use  of  yellow  fever 
vaccine;  prevention  of  pneumococcal  disease 
and  vaccination  in  persons  50-64  years  of 
age;  use  of  DTaP  as  the  fifth  dose  following 
four  doses  of  DTaP;  2000-2001  control  and 
prevention  of  influenza  recommendations; 
update  of  1999-2000  influenza  season  and 
vaccine  strain  selection  process;  lyme  disease 
vaccine  update:  trials  in  children,  alternate 
dosing,  boosters,  VAERS  data;  effect  of 
changes  in  hepatitis  B  immunization 
recommendations  due  to  concerns  about 
thimerosal;  2-dose  adolescent  hepatitis  B 
vaccination;  Vaccines  for  Children  vote  on 
FDA  approved  schedule  for  2-dose 
adolescent  hepatitis  B  vaccination, 
inactivated  polio  virus  vaccine, 
pneumococcal  vaccine,  and  rotavirus 
vaccine;  high-speed  needle-free  jet  injectors 
and  mass  vaccination  for  pandemic  influenza 
or  bioterrorism;  update  on  the  bioterrorism 
and  anthrax  work  group;  an  update  from  the 
Food  and  Drug  Administration;  update  fixjm 
the  National  Center  for  Infectious  Diseases; 
update  from  the  National  Immunization 
Program;  update  from  the  Vaccine  Injury 
Compensation  Program;  update  from  the 
National  Vaccine  Program;  review  of 
immunogenicity  of  Pentacel*  and  update  on 
the  Infanrix*  vaccine.  Other  matters  of 
relevance  among  the  committee's  objectives 
may  be  discussed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Gloria  A.  Kovach,  Program  Analyst, 
Epidemiology  and  Surveillance 
Division,  National  Immunization 
Program,  CDC,  1600  Clifton  Road,  NE.. 
m/s  E61,  Atlanta,  Georgia  30333. 
Telephone  404/639-8096. 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  FEDERAL  REGISTER 
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DEPARTMENT  <  >F  HEALTH  AND 
HUMAN  SERVK  ES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Coum  II  for  the  Elimination  of 
Tuberculosis:  M  eeting 


In  accordance 
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Dated:  January  21,  2000. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  00-1925  Filed  1-28-00;  8:45  am] 
BILUNG  COOE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E-1223] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Certiva^^ 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Certiva''^'^  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  biological 
product. 

ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Regulatory  Policy 
Staff  {HFD-007),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (PubUc  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human 
biological  products,  the  testing  phase 
begins  when  the  exemption  to  permit 
the  clinical  investigations  of  the 


biological  becomes  effective  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  human  biological  product  and 
continues  imtil  FDA  grants  permission 
to  market  the  biological  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Conunissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued],  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  biological  product  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  hiunan  biological  product  Certiva^'^ 
(acellular  purified  pertussis  toxoid). 
Certiva^"^  is  indicated  for  immunization 
of  infants  and  children  except  as  a  fifth 
dose  in  children  who  have  previously 
received  four  doses  of  DTaP. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
CertivaTM  (U.S.  Patent  No.  4,762,710) 
from  Amvax,  Inc.,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  March  9, 1999,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  biological 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Certiva^M  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
CertivaTM  is  2,578  days.  Of  this  time, 
1,542  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  1 ,036  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  July  10, 1991.  The 
applicant  claims  February  14, 1991,  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  July  10,  1991, 
which  was  30  days  after  FTDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  biological  product  under  section 
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351  of  the  Public  Health  Service  Act: 
September  28,  1995.  FDA  has  verified 
the  applicant's  claim  that  the  product 
license  application  (PLA)  for  Certiva''^ 
(PLA  95-1529)  was  initially  submitted 
on  September  28, 1995. 

3.  The  date  the  application  was 
approved:  July  29,  1998.  FDA  has 
.verified  the  applicant's  claim  that  PLA 
95-1529  was  approved  on  July  29,  1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,826  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  31,  2000,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  31 ,  2000,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  dm-ing  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1.  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Conunents 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  23,  1999. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 
[FR  Doc.  00-2031  Filed  1-28-00;  8:45  am] 
BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E-0479] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Teslascan 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Teslascan  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Regulatory  Policy 
Staff  (HFD-007),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occiured  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  emd  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  hirnian  drug  product  Teslascan 


(magnafodipir  trisodium).  Teslascan  is 
indicated  for  intravenous  administration 
as  an  adjunct  to  magnetic  resonance 
imaging  (MRI)  in  patients  to  enhance 
the  Tl  1 -weighted  images  used  in  the 
detection,  localization,  characterization, 
and  evaluation  of  lesions  of  the  liver. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Teslascan  (U.S.  Patent  No.  4,933,456) 
from  Nycomed  Salutar,  Inc.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  ii^  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  Marc^  25, 
1999,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Teslascan  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Teslascan  is  3,129  days.  Of  this  time, 
2,325  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  804  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  fi-om  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  May  5,  1989.  The 
applicant  claims  May  10,  1989,  as  the 
date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  May  5,  1989, 
which  was  30  days  after  FDA  receipt  of 
the  HMD. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
Human  drug  product  under  section  505 
of  the  act:  September  15,  1995.  The 
applicant  claims  November  7, 1995,  as 
the  date  the  new  drug  application 
(NDA)  for  Teslascan  (NDA  20-652)  was 
initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-652  was 
submitted  on  September  15,  1995. 

3.  The  date  the  application  was 
approved:  November  26, 1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-652  was  approved  on  November  26, 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension. 
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this  applicant  seeks  1,628  days  of  patent 
term  extensior  . 

Anyone  wit  i  knowledge  that  any  of 
the  dates  as  pi  blished  is  incorrect  may. 
on  or  before  V  arch  31,  2000,  submit  to 
the  Dockets  M  magement  Branch 
(address  abov4)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  31,  2000,  for  a 
determination  regarding  whether  the 
applicant  for  axtension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  aufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cc  ng..  2d  sess.,  pp.  41-42, 
1984.)  Petitior  s  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  a  nd  petitions  should  be 
submitted  to  i,  le  Dockets  Management 
Branch  (addre  ss  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  md  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  thit  document.  Comments 
and  petitions  i  nay  be  seen  in  the 
Dockets  Mana  ;ement  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  Decern  jer  23.  1999. 
Jane  A.  Axelrad, 

Associate  Direci  or  for  Policy.  Center  for  Drug 

Evaluation  and  Hesearch. 

[FR  Doc.  00-20:  0  Filed  1-28-00;  8:45  am] 

BILUNG  CODE  416(  -41-f 


DEPARTMErf  f  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocketNo.  99|-1115] 

Determinatioii  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Liimbar  l/F  Cage'^ 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notia  i 


summary:  The  Food  and  Drug 
Administratic  n  (FDA)  has  determined 
the  regulatory  review  period  for  Lumbar 
I/F  Cage®  and  is  publishing  this  notice 
of  that  determdnation  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Man<  gement  Branch  (HFA- 
305),  Food  an  i  Drug  Administration, 
5630  Fishers  ^ane,  rm.  1061,  Rockville, 
MD  20852. 


FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Regulatory  Policy 
Staff  (HFD-007).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  imtil 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occiured  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  Lumbar  I/F  Cage®. 
Lumbar  I/F  Cage®  is  indicated  for  an 
open  posterior  approach  using 
autogenous  bone  graft  in  patients  with 
degenerative  disc  disease  at  one  or  two 
spinal  levels  fi'om  L2-S1  whose 
condition  requires  the  use  of  interbody 
fusion  combined  with  posterolateral 
fusion  and  posterior  pedicle  screw 
fixation.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Lumbar  I/F  Cage®  (U.S. 
Patent  No.  4,834,757)  from  DePuy 
AcroMed,  Inc.,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  May  10. 1999,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  medical  device  had 
undergone  a  regulatory  review  period 


and  that  the  approval  of  Lumbar  I/F 
Cage®  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
Lumbar  I/F  Cage®  is  2,631  days.  Of  this 
time,  1,708  days  occvured  during  the 
testing  phase  of  the  regulatory  review 
period,  while  923  days  occiured  during 
the  approval  phase.  These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun: 
November  22,  1991.  FDA  has  verified 
the  applicant's  claim  that  the  date  the 
investigational  device  exemption  (IDE) 
required  under  section  520(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360j(g))  for  human 
tests  to  begin  became  effective 
November  22,  1991. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  act  (21 
U.S.C.  360e):]u\y  25, 1996.  FDA  has 
verified  the  applicant's  claim  that  the 
premarket  approval  application  (PMA) 
for  Lumbar  I/F  Cage®  (PMA  P960025) 
was  initially  submitted  July  25,  1996. 

3.  The  date  the  application  was 
approved:  February  2, 1999.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P960025  was  approved  on  February  2, 
1999. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  emd 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,776  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  31,  2000,  submit  to 
.  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  31,  2000,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
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(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  23,  1999. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 

Evaluation  and  Research. 

[FR  Doc.  00-2032  Filed  1-28-00;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

HCFA-4012-N 

Medicare  Program;  Meeting  of  the 
Advisory  Panel  on  Medicare 
Education — February  15, 2000 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  Advisory  Panel  on  Medicare 
Education.  This  Committee  advises  and 
makes  recommendations  regarding  our 
National  Medicare  Education  Program 
as  well  as  other  programs.  These 
programs  help  Medicare  beneficiaries 
understand  the  expanded  range  of 
Medicare  options  available  with  the 
passage  of  the  Medicare+Choice 
program.  This  meeting  is  open  to  the 
public,  but  attendance  is  limited  to 
space  available. 

DATES:  The  meeting  is  scheduled  for 
Tuesday,  February  15,  2000,  6-om  10 
a.m.  until  5:00  p.m.,  e.s.t.  This  session 
is  open  to  the  public  in  accordance  with 
the  Federal  Advisory  Committee  Act. 
There  will  be  an  additional  executive 
session  fi-om  8  a.m.  to  10  a.m.,  not  open 
to  the  public,  for  the  processing  and 
swearing  in  of  the  members. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Washington  Court  Hotel,  525  New 
Jersey  Avenue,  NW,  Washington,  DC 
20001,(202)628-2100. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susana  Perry,  Executive  Director,  Health 
Care  Financing  Administration,  Center 
for  Beneficiary  Services,  Partnership 
Development  Group,  7500  Security 
Boulevard,  Sl-08-07,  Baltimore,  MD 
21244-1850,  (410)  786-1076. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Panel  on  Medicare  Education 
(the  Panel)  advises  u^  on  opportunities 


to  enhance  the  effectiveness  of 
consumer  education  materials  serving 
the  Medicare  progreun.  The  goals  of  the 
Panel  are  as  follows: 

•  Developing  and  implementing  a 
national  Medicare  education  program 
that  describes  the  expanding  options  for 
selecting  a  health  plan  under  Medicare. 

.  •  Enhancing  the  Federal 
govenmient's  effectiveness  in  informing 
the  Medicare  consumer,  including  the 
appropriate  use  of  public-private 
partnerships. 

•  Expanding  outreach  to  vulnerable 
and  underserved  communities, 
including  racial  and  ethnic  minorities; 
in  the  context  of  a  national  Medicare 
education  program. 

•  Assembling  an  information  base  of 
"best  practices"  for  helping  consumers 
evaluate  health  plan  options  and 
building  a  community  infrastructure  for 
information,  counseling  and  assistance. 

The  agenda  is  as  follows: 

•  Appointments  Process  and 
Procedural  Details  (closed  session). 

•  Introductory  Remarks. 

•  Summary  of  HCFA  Activities  in 
Beneficiary  Education:  The  National 
Medicare  Education  Program  and  the 
materials,  assessments,  evaluations,  and 
research  efforts  that  support  it. 

•  Committee  Discussion. 

•  Committee  Work  Plan  and  Next 
Steps. 

•  Public  Comment. 

AUTHORrnr:  5  U.S.C.  App.  2,  section  10(a)(1) 
and  (a)(2).  (Catalog  of  Federal  Domestic 
Assistance  Program  No.  93.773,  Medicare — 
Hospital  Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  January  27.  2000. 
Nancy-Ann  Min  DeParie, 

Administrator,  Health  Care  Financing 

Administration. 

[FR  Doc.  00-2076  Filed  1-28-00;  8:45  am] 

BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Health  Professions 
and  Nurse  Education  Special 
Emphasis  Panel;  Notice  of  Meeting 
Cancellation 

In  Federal  Register  Document  99- 
23335  appearing  on  pages  48844-48846 
in  the  issue  for  Wednesday,  September 
8, 1999,  the  March  6-9,  2000,  meeting 
of  the  "Public  Health  Special  Projects 
Review  Group"  will  be  caiicelled. 


Dated:  January  20.  2000. 

Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  00-2033  Filed  1-28-00;  8:45  am) 

BILUNG  CODE  4160-15-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4410-FA-11] 

Announcement  of  Funding  Awards  for 
the  Youthbuild  Program,  Fiscal  Year 
1999 

agency:  Office  of  the  Assistant 
Secretary  for  Conununity  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  funding  awards. 

SUMMARY:  In  accordance  with  section 
102  (a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  imder  the 
Super  Notice  of  Funding  Availability 
(SuperNOFA)  for  the  Youthbuild 
Program.  This  announcement  contains 
the  names  of  the  awardees  and  the 
amoimts  of  the  awards  made  available 
by  HUD. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donner  Buchet,  Director,  Community 
and  Economic  Development  Services, 
Office  of  Commimity  Planning  and 
Development,  451  7di  Street,  SW, 
Washington,  DC  20410;  telephone  (202) 
708-2290  (this  is  not  a  toll-free 
number).  Hearing-and  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  Federal  Relay 
Service  toll-free  at  1-800-877-8339.  For 
general  information  on  this  and  other 
HUD  programs,  call  Community 
Connections  at  1-800-998-9999  or  visit 
the  HUD  Website  at  http:// 
www.hud.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Youthbuild  Program  was  enacted  in 
1992  and  is  authorized  under  Subtitle  D 
of  title  IV  of  the  Cranston-Gonzalez 
National  Affordable  Housing  (the  Act), 
as  added  by  section  164  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.  L.  102-550,  106  Stat.  3723, 
42  U.S.C.  12899.  The  competition  was 
announced  in  the  SuperNOFA 
published  in  the  Federal  Register  on 
February  26,  1999.  Applications  were 
rated  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  Notice. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.243. 
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The  Youthbu  ild  Program  is  designed 
to  provide  disadvantaged  young  adults 
with  educationL  employment,  and 
leadership  skills.  Youthbuild  provides 
funding  to  local  private  and  public  non- 


profit agencies, 


agencies  or  aut  lorities,  State  or  local 
units  of  genera  local  government,  or 
any  entity  eligi  jle  to  provide  education 
and  employme  it  training  imder  other 
Federal  emplo;  ment  training  programs, 


State  a  id  city 


Alabama: 

Birmingham 

MotMie  ... 
Arizona:  West  Memphis 
Arizona: 

Guadalupe 

Phoenix 

California: 

Fresno  

Gardena  ... 

Los  Angeles 

Los  Angeles 

Menio  Park 

Richmond  .. 

Riverside  .... 

Sacramento 

San  Francis<  o 

San  Francis<  o 

Santa  Rosa 

Sun  Valley 

Venice 

Colorado:  Ignack 
Connecticut: 

Hartford 

New  Britain 
District  Columbia 

Washington 

Washington 

Washington 
Florida: 

Clearwater 

Gainesville 

Miami  

Georgia:  Marietti 
Hawaii:  Honolulu  . 
Idaho:  Nampa 
Illinois: 

Bloomingtor  . 

East  Saint  I 

Rockford 
Indiana:  Gary 
Kentucky:  Lexindton 
Louisiana:  Houn^ 
Massachusetts: 

Brockton  ... 

Cambridge 

New  Bedfori  I 

Roxbury  ... 

Worcester 
Maryland: 

Baltimore  . 

Baltimore  . 
Maine:  Portland 
Michigan: 

Ann  Artx)r 

Detroit  

Minnesota:  Chadka 
Missouri:  Saint  L  Duis 


State  or  local  housing 


as  further  defined  in  HUD  regulation  24 
CFR  585.4.  With  HUD  and  other  private 
and  public  funds,  eligible  agencies  and 
organizations  assist  disadvantaged 
young  adults  between  the  ages  of  16-24 
years  in  completing  their  high  school 
education,  and  provide  them  with 
construction  and  leadership  skills  to 
further  their  opportunities  for  gainful 
employment.  ^ 

A  total  of  $39,789,726  was  awarded  to 
88  projects  nationwide.  In  accordance 


with  section  102(a)(4)(C)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (103 
Stat.  1987.  42  U.S.C.  3545),  the 
Department  is  publishing  the  grantees 
and  amoimts  of  the  awards  in  Appendix 
A  to  this  document. 

Dated:  January  18,  2000. 

Cardell  Cooper, 

Assistant  Secretary  for  Community  Planning 
and  Development. 


Lxjis 


Appendix  A— FY  1999  Youthbuild  CompetitiTe  Grants 


Grant 


300,000 
300,000 
350,000 

399,950 
650,000 

400.000 
650,000 
650,000 
650,000 
299,990 
400,000 
300,000 
650,000 
300,000 
400,000 
400,000 
650,000 
400,000 
336,285 

650,000 
400,000 

399,890 
400,000 
650,000 

400,000 
400,000 
300,000 
299.985 
350.000 
193,756 

400,000 
300,000 
650,000 
400,000 
300,000 
650,000 

400,000 
395,485 
400,000 
650,000 
399,794 

400,000 
650,000 
400.000 

400,000 
646,083 
300,000 
400,000 


Applicant 


Birmingham  Health  Care  for  the  Homeless. 
Mobile  Housing  Board. 
Mid-South  Community  College. 

Town  of  Guadalupe. 
City  of  Phoenix. 

Fresno  County  Economic  Opportunities  Commission. 

Century  Center  for  Economic  Opportunity  (CCEO). 

Youth  Employment  Systems,  Inc. 

Pacific  Asian  Consortium  In  Employment. 

Opportunities  Industrialization  Center  West,  Inc. 

City  of  Richmond. 

Ujima  (People  Helping  People)  Inc. 

Sacramento  Housing  and  Redevelopment  Agency. 

Asian  Neighborhood  Design,  Inc. 

San  Francisco  Conservation  Corps.    .,. 

Sonoma  County  People  for  Economic  Opportunity. 

Community  Partnership  Development  Corporation. 

Venice  Community  Housing  Corporation. 

Southern  Ute  Community  Action  Programs,  Inc. 

Co-Opportunity,  Inc. 
New  Britain. 

Latin  American  Youth  Center. 
Sasha  Bruce  Youthwori<,  Inc. 
ARCH  Training  Center,  Inc. 

Career  Options  of  Pinellas,  Inc. 

Gainesville  Housing  Authority. 

YWCA  of  Greater  Miami-  &  Dade  Co. 

Cobb  Housing,  Inc. 

City  &  County  of  Honolulu. 

Nampa  Community  Based  Development  Organization. 

YouthBuild  McLean  County. 

Emerson  Park  Development  Corporation. 

Comprehensive  Community  Solutions,  Inc. 

Tree  of  Life  Community  Development  Corp.  &  Care  Cent. 

Comm.  Action  Council  for  Lexington-Fayette,  Bourbon. 

Terrebonne  Parish  Consolidated  Govemment. 

Old  Colony  Y  Services  Corporation. 

Just  A  Start  Corporation. 

People  Acting  in  Community  Er>deavors,  Inc. 

Youthbuild  Boston,  Inc. 

Mass.  Job  Training,  Inc. 

The  Housing  Authority  of  Baltimore  City. 
Community  Building  In  Partnership,  Inc. 
Portland  West  Neighbortiood  Planning  Council. 

Wastenaw  County,  Michigan. 
Young  Detroit  Builders. 
Carver-Scott  Educational  Cooperative. 
Housing  Authority  of  St.  Louis  County. 
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State  and  city 

Grant 

Applicant 

Mississippi:  Moorhead 

650,000 

Mississippi  Delta  Community  College. 

North  Carolina;  Greenstx>ro 

300,000 

University  of  North  Carolina  at  Greensboro.                                                V 

New  Mexico: 

Albuquerque  

400,000 

Youthbuild  New  Mexico  Coalition   Inr 

Taos 

400.000 

Taos  County. 

New  York: 

Albany 

650,000 

City  of  Albany. 

Bronx  

399,964 

South  Bronx  Overall  Economic  Development  Corp, 

Bronx  

400,000 

Corporation  for  Youth  Energy  Corps.  Inc. 

Bronx  

360,000 

Banana  Kelly  Community  Improvement  Assoc. 
Urban  Strategies,  Inc. 
YMCA  of  Greater  New  York 

Brooklyn 

299,851 

New  York 

400,000 

New  York 

400,000 

Episcopal  Social  Services.  Inc. 

Youth  Action  Programs  &  Homes,  Inc.                                                 ' 

The  Urban  League  of  Rochester,  NY.  Inc. 

New  York 

650,000 

Rochester  

350,000 

Troy  

650.000 

Commission  on  Economic  Opportunity  for  Renss.  County. 

Utica  

Ohio* 

400,000 

Utica  Community  Action,  Inc. 

Dayton 

400,000 

Improved  Solutions  for  Utban  Systems. 

McArthur 

300,000 

Vinton  Community  Commissioners. 

Oklahoma: 

Oklahoma  City 

400,000 

City  of  Oklahoma  City. 

Housing  Authority  of  the  City  of  Tulsa. 

Tulsa 

650.000 

Oregon: 

Corvallis 

395,724 

Community  Sen/ices  Consortium. 

Portland  

650,000 

City  of  Portland,  Oregon. 

Pennsylvania: 

Greensburg 

650,000 

Private  Industry  Council  of  Westmoreland/Fayette.  Inc. 

Philadelphia 

399,085 

Impact  Services  Corporation. 

Philadelphia 

650,000 

Phila.  Youth  for  Change  Charter  School. 

Pittsburgh  

650,000 

Youthbuild  Pittsburgh,  Inc. 

York 

650,000 

Crispus  Attucks  Community  Development  Corp. 

Rhode  Island:  Providence  

400.000 

Providence  Plan. 

Tennessee:  Memphis  

Tpvac- 

399.945 

Tennessee  Technology  Center  at  Memphis. 

1  CAClO. 

Brownsville  

400,000 

Community  Development  Corp.  of  Brownsville. 

Crosbyton  

300,000 

Caprock  Community  Action  Association,  Inc. 

Hartingen  

400,000 

Hariingen  Community  Development  Corporation. 

Houston  

650,000 

Houston  Community  College  System. 

New  Waverly  

398,522 

Gulf  Coast  Trades  Center. 

San  Antonio 

400,000 

George  Gervin  Youth  Center,  Inc. 

Waynesboro  Redevelopment  and  Housing  Authority. 

Virginia:  Waynesboro  

525,417 

Vermont:  Burlington 

400,000 

King  Street  Youth  Center                                                                                                       , 

Washington:  Tacoma 

300,000 

Tacoma-Pierce  County  Employment  &  Training  Consortium. 

West  Virginia: 

Charleston  

590,000 

Multi-County  Community  Action  Against  Poverty,  Inc. 

Kincaid 

650,000 

Southern  Appalachian  Labor  School. 

Morgantown 

400,000 

Human  Resource  Development  &  Employment,  Inc. 

[FR  Doc.  00-2044  Filed  1-28-00;  8:45  am]          under  the  Federal  Tort  Claims  Act  and        2020  Management  Reform  Plan,  which 

BILUNG  CODE  4210-29-P 

the  Military  Personnel  and  Civilian             was  published  in  the  Federal  Register 

Employees'  Claims  Act.                                  on  August  12.  1997  (62  FR  43204).  The 

EFFECTIVE  DATE:  January  4.  2000.                   reforms  are  directed  toward:  (1) 

DEPARTMENT  OF  HOUSING  i 
URBAN  DEVELOPMENT 

^^°               FOR  FURTHER  INFORMATION  CONTACT:              Empowering  people  and  communities  to 
Miniard  Culpepper,  Assistant  General         improve  themselves;  and  (2)  restonng 

[Docket  No.  FR-4572-(>-01] 

Counsel  for  New  England.  Department        ^^e  public  trust  m  the  Department  s 

of  Housing  and  Urban  Development,            programs  and  operations.  As  part  of  die 

Revocation  and  Redelegation 

o*                 Thomas  P.  O'Neill.  Jr.  Federal  Building,      "UD  2020  Management  Reform  Plan. 

Authority  Concerning  the  Fed 

eral  Tort       ^q  Causeway  Street,  Room  378.  Boston,       there  has  been  a  reorganization  of  the 
rsonnel        ^^  02222,  phone:  617-565-5126.  (This      O^^e  of  General  Counsel  and  HUD's 
*19^          is  not  a  toll-free  number.)  Hearing  or           Field  structure  in  order  to  provide  the 

Claims  Act  and  the  Military  Pe 

and  Civilian  Employees'  Act  o 

agency:  Office  of  the  General  C 

^ounsel         speech-impaired  individuals  may  access     best  service  possible  to  HUD  program 

HUD 

this  number  via  TI'Y  by  calling  die  toll-      and  admmistraUve  offices,  members  of 

ACTION:  Notice  of  revocation  an 
redelegation  of  authority. 

J                  free  Federal  Information  Relay  Service        the  public,  and  program  beneficiaries 
at  1-800-877-8339.                                        relying  on  HUD's  legal  services. 

SUPPLEMENTARY  INFORMATION:  HUD  is              Previously,  by  Notice  of  Redelegation 

SUMMARY:  In  this  Notice,  the  G< 

moral            implementing  a  major  agency-wide              of  Authority  published  in  the  Federal 

Counsel  revokes  and  redelegates                   improvement  effort.  The  details  of  this        Register  on  October  20,  1994  at  59  FR 

authority  to  dispose  of  claims  arising           reform  effort  are  set  forth  in  the  HUD           52986,  the  General  Counsel  had 
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redelegated  to 
Counsel  for 
to  the  Field 
the  authority  t( 
to  the  Federal 
Military 
Employees 
revokes  that 
had  redelegatei  1 
Assistant 


he  Associate  General 
Hiitnan  Resources  Law  and 
Assistant  General  Counsel, 
handle  claims  relating 
brt  Claims  Act  and  the 
Personnel  and  Civilian 
Claims  Act.  This  Notice 

ion  of  59  FR  52986  that 
authority  to  the  Field 
Counsel. 


pert 


Gene  ral 


H  JD 


al 
C  aims . 


(.f 


Under  the 
Reform  Plan, 
Federal  Tort 
Military  Persoi  inel 
Employees'  Cliims 
responsibility 
Claims  Center, 
to  the  Assistan : 
New  England 
Tort  Claims  Cekiter 
adjust,  determi  ne 
settle  claims  ui  ider 
Claims  Act,  28 
Military  Personnel 
Employees'  CI 
U.S.C.  3721 


Accordingly 
revokes  and 
follows: 
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2020  Management 
claims  relating  to  the 
Act  and  the 
and  Civilian 
Act  will  be  the 
HUD'S  Federal  Tort 
This  Notice  redelegates 
General  Counsel  for 
vithin  HUD's  Federal 
the  authority  to 
compromise  and 
the  Federal  Tort 
U.S.C.  2871,  and  the 

and  Civilian 
aims  Act  of  1964,  31 


the  General  Counsel 
rejlelegates  authority  as 


Section  A.  Aut  lority  Revoked 

This  Notice  evokes  Section  A. 2.  of 
the  Notice  of  Redelegation  of  Authority 
published  in  tike  Federal  Register  on 
October  20,  19  M  at  59  FR  52986,  which 
redelegated  au  hority  to  consider, 
ascertain,  adju  it,  determine, 
compromise,  a  low,  deny  or  otherwise 
dispose  of  clai:  ns  under  the  Federal  Tort 
Claims  Act  an(  i  the  Military  Personnel 
and  Civilian  Ei  nployees  Claims  Act  of 
General  Counsel  to  the 
General  Counsel. 


1964,  from  the 
Field  Assistan 


Section  B.  Aut  lority  Redelegated 


The  General 
the  Assistant 
England,  within 
Claims  Center, 
to  consider, 
compromise, 
dispose  of  cl 
Claims  Act  an^ 
and  Civilian 
1964. 


counsel  redelegates  to 

(general  Counsel  for  New 

HUD's  Federal  Tort 

the  power  and  authority 

asbertain,  adjust,  determine, 

allow,  deny  or  otherwise 
laipis  under  the  Federal  Tort 

the  Military  Personnel 
E  nployees'  Claims  Act  of 


Section  C.  Aul  hority  to  Further 
Redelegate 


The  authorijy 
Section  B 
redelegated. 

Authority: 

Housing  and 
U.S.C.  3535(d); 


redelegated  under 
ab^ve,  may  not  be  further 


Se  :fion  7(d),  Department  of 

Ur  3an  Development  Act,  42 

!4CFR  17.7  and  17.47. 


Dated:  January  4,  2000. 
Gail  Laster, 

General  Counsel,  Department  of  Housing  and 
Urban  Development. 
[FR  Doc.  00-2043  Filed  1-28-00;  8:45  am] 

BILUNG  CODE  4210-01-P 


DEPARTMENT  OF  THE  INTERrOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

Applicant:  Fort  Worth  Zoological 
Park,  Fort  Worth  Texas  PRT-021647. 

The  applicant  requests  a  permit  to 
import  4.1  captive  born  cheetah 
(Acinonpc  jubatas)  from  the  Hoedspruit 
Research  And  Breeding  Facility, 
Republic  of  South  Africa,  for  public 
display  and  breeding  pm-poses  to 
enhance  the  survival  of  the  species. 

Applicant:  Kay  Rosaire=Mowrey, 
Sarasota,  FL,  PRT-696911. 

The  applicant  requests  a  permit  to 
export,  re-export  and  re-import  tigers 
[Panthera  tigris),  and  progeny  of  the 
animals  cvirrently  held  by  the  applicant 
and  any  animals  acquired  in  the  United 
States  by  the  applicant  to/from 
worldwide  loeations  to  enhance  the 
survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three-year 
period. 

Applicant:  Hawthorn  Corporation, 
Grayslake,  IL,  PRT-823832. 

The  applicant  requests  a  permit  to  re- 
export and  re-import  captive-bom 
Bengal  tigers  (Panthera  tigris  tigris),  and 
progeny  of  the  animals  currently  held 
by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

Applicant:  Robert  C.  Webster, 
Linville,  NC,  PRT-21989. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas).  Culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 


Applicant:  Daniel  Anderson, 
University  of  California,  Davis,  CA, 
PRT-766567. 

The  applicant  requests  renewal  of  his 
permit  to  import  biological  Scunples 
including  feathers,  eggs,  bones,  and 
blood  of  the  California  brown  pelican 
(Pelecanus  occidentalis]  for 
contaminant  analysis  in  the  Gulf  of 
California  for  the  purpose  of 
enhancement  of  the  survival  of  the 
Species.  This  notification  covers 
activities  conducted  by  the  applicant  for 
a  period  of  five  years. 

Applicant:  Gladys  Porter  Zoo, 
Brownsville,  TX,  PRT-018992. 

The  applicant  requests  a  permit  to 
export  one  male  and  two  female 
Philippine  crocodile  [Crocodylus 
mindorensis)  to  the  Crocodile  Farming 
Institute,  Puerto  Princesa,  Philippines, 
for  the  purpose  of  a  cooperative  globed 
effort  to  maintain  genetic  diversity  in 
the  captive  population. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  January  24,  2000. 
Kristen  Nelson, 

Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc.  00-2045  Filed  1-28-00;  8:45  am] 
BtLUNG  CODE  4310-S6-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Endangered  Species 
Act  Permit  To  Allow  Incidental  Take  of 
the  Coastal  California  Gnatcatcher  by 
Evergreen  Nursery,  Oceanside, 
California 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Evergreen  Nursery  has 
applied  for  an  incidental  take  permit 
firom  the  Fish  and  Wildlife  Service 
pursuant  to  section  10(a)(1)(B)  of  the 
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Endangered  Species  Act  of  1973,  as 
amended.  The  proposed  15-year  permit 
would  authorize  take  of  the  threatened 
coastal  California  gnatcatcher  [Pohoptila 
califomica  califomica;  gnatcatcher) 
incidental  to  construction  and  operation 
of  an  80.15-acre  nursery  in  the  City  of 
Oceanside,  San  Diego  Coimty, 
California. 

The  permit  application  includes  a 
Habitat  Conservation  Plan  and 
Implementation  Agreement,  both  of 
which  are  available  for  public  review 
and  comment.  The  Environmental 
Assessment  for  proposed  issuance  of  the 
permit  also  is  available  for  review  and 
comment.  All  comments  on  the  permit 
application  and  Environmental 
Assessment  will  become  part  of  the 
administrative  record  and  may  be 
released  to  the  public. 

DATES:  Written  comments  should  be 
received  on  or  before  March  1 ,  2000. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Ken  Berg,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West, 
Carlsbad,  California  92008.  Comments 
may  be  sent  by  facsimile  to  telephone 
760-431-9618. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Mark  Elvin,  Fish  and  Wildlife  Biologist, 
at  the  above  address  or  telephone  760- 
431-9440. 

SUPPLEMENTARY  INFORMATION: 

Dociunent  Availability 

If  you  would  like  copies  of  the 
documents  for  review,  please  contact 
the  office  listed  above  immediately. 
Documents  also  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

Background 

Under  Section  9  of  the  Endangered 
Species  Act  and  its  implementing 
regulations,  taking  of  threatened  and 
endangered  wildlife  species  is 
prohibited.  Under  the  Act,  the  term 
"take"  means  to  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  capture  or 
collect  listed  wildlife,  or  attempt  to 
engage  in  such  conduct.  Harm  includes 
habitat  modification  that  kills  or  injiu-es 
wildlife  by  significantly  impairing 
essential  behavioral  patterns,  including 
breeding,  feeding,  or  sheltering.  Under 
limited  circumstances,  the  Service  may 
issue  permits  to  take  threatened  or 
endangered  wildlife  species  if  such 
taking  is  incidental  to,  and  not  the 
piu-pose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  and  endangered  species  are 
found  at  50  CFR  17.22  and  17.32. 


Evergreen  Nursery  is  seeking  an 
incidental  take  permit  from  the  Service 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  permit  would  authorize 
incidental  take  of  the  federally 
threatened  coastal  California 
gnatcatcher  for  the  proposed  project. 
The  site  is  also  occupied  by  the 
endangered  least  Bells  vireo  (  Vireo  bellii 
pusillus);  however.  Evergreen  Nursery 
has  incorporated  measures  into  its 
Habitat  Conservation  Plan  to  avoid  take 
of  this  species.  Therefore  the  permit 
would  not  authorize  take  of  the  vireo. 

The  proposed  project  is  located  in  the 
City  of  Oceanside  immediately  south  of 
Oceanside  Boulevard,  east  of  El  Camino 
Real,  and  west  of  Rancho  del  Oro.  The 
proposed  project  consists  of:  (1)  The 
construction  and  operation  of  a  plant 
nursery  on  80.15  acres;  and  (2) 
implementation  of  a  Habitat 
Conservation  Plan  over  a  1 5-year  period. 
The  Plan  would  establish  and  provide 
for  management  of  a  29.66-acre 
conservation  area  on  the  project  site, 
consisting  of  24.0  acres  of  coastal  sage 
scrub  for  the  gnatcatcher  and  5.66  acres 
of  riparian  habitat  for  the  least  Bells 
vireo.  Evergreen  Nursery  would  re- 
vegetate  or  enhance  approximately  7 
acres  of  coastal  sage  scrub  habitat 
within  the  conservation  area. 

Project  features  include  two  primary 
nursery  areas  where  plants  would  be 
grown  and  sold,  a  sales  and 
administration  building,  a  maintenance 
building,  a  facility  building,  a  compost 
production  area,  and  a  water  collection 
pond.  To  access  the  south  side  of  the 
site  an  approximately  100  foot-long 
bridge  would  be  constructed  over  Loma 
Aha  Creek  (at  the  location  of  an  existing 
road  crossing)  and  over  active  railroad 
tracks.  Existing  flat  and  disturbed  areas 
south  of  the  railroad  tracks  would  be 
used  for  plant  growing  and  storage  in 
containers.  Existing  dirt  roads  would  be 
used  for  access. 

The  Habitat  Conservation  Plan  and 
the  Environmental  Assessment  consider 
three  alternatives  to  the  proposed 
commercial  development  project:  the  no 
project  alternative,  the  alternate  location 
alternative,  and  the  alternate  plan 
designs  alternative.  Under  the  proposed 
project  alternative,  a  permit  would  be 
issued  for  incidental  take  of  the 
gnatcatcher.  This  alternative  would 
result  in  the  permanent  loss  of  4.11 
acres  of  habitat  that  currently  supports 
3  gnatcatchers  (one  breeding  pair,  plus 
an  unpaired  male)  within  the  80.15-acre 
project  site.  This  alternative  would 
permanently  preserve  29.66  acres  of 
habitat  for  the  gnatcatcher. 

Under  the  no  project  alternative. 
Evergreen  Nursery  would  not  apply  for 


an  incidental  take  permit,  would  not 
construct  the  proposed  nursery  on  the 
site,  and  would  not  establish  and 
manage  a  preserve  for  the  threatened 
coastal  California  gnatcatcher.  Present 
disturbance  of  the  project  area  would 
continue  in  the  form  of  trespassing  in 
gnatcatcher-occupied  habitat,  illegal 
dumping,  erosion,  and  periodic  fire. 
Considering  the  area  is  zoned  for 
commercial  use,  it  is  likely  that  the  area 
would  eventually  be  developed  for 
another  commercial  use. 

Under  the  alternate  location 
alternative.  Evergreen  Nursery  sought 
alternative  sites  for  the  proposed 
nursery  within  the  county  limits  of  San 
Diego  County.  The  environmental 
consequences  of  developing  some  of 
these  sites  were  not  analyzed  since  none 
of  the  sites  met  the  requirements  that 
would  allow  for  sale  of  nursery  stocle. 
The  sites  that  did  not  meet  the  project 
goals  would  not  have  required  a  permit. 
One  property  that  did  meet  the  needs  of 
the  project  was  eliminated  from 
consideration  due  to  environmentaJ 
concerns.  Approximately  90  acres  of  the 
parcel  lies  in  the  San  Luis  Rey  River 
basin.  The  remainder  of  the  property  is 
coastal  sage  scrub  habitat  on  steep 
slopes.  This  site  would  have  had  greater 
impacts  to  sensitive  and  listed  species 
than  the  proposed  project  and  would 
have  required  the  issuance  of  a  permit. 

Evergreen  Nursery  also  considered 
alternate  plan  designs  to  its  project.  This 
alternative  would  have  resulted  in 
greater  impacts  to  sensitive  and  listed 
species  than  the  proposed  project.  The 
open  space  preserve  would  have  been 
smaller  and  the  benefit  to  the 
gnatcatcher  and  vireo  would  have  been 
less  than  the  proposed  project. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Endangered  Species 
Act  and  piu'suant  to  implementing 
regulations  for  the  National 
Environmental  Policy  Act  (40  CFR 
1506.6).  The  Service  will  evaluate  the 
permit  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
National  Environmental  Policy  Act 
regulations  and  section  10(a)  of  the 
Endangered  Species  Act.  If  we 
determine  that  the  requirements  are 
met,  we  will  issue  a  permit  for  the 
incidental  take  of  the  gnatcatcher.  Our 
final  decision  will  not  be  completed 
until  after  the  end  of  the  30-day 
comment  period  and  will  fully  consider 
all  public  comments  received  during  the 
comment  period. 
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Dated:  Januan  19.  2000. 
Daniel  S.  Waisw^rth 

Acting  Manager. 
Operations  Offick 
Sacmmento.  Call  h 
[FRDoc.  OU-192;: 
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Zalifornia/Nevada 
Fish  and  Wildlife  Service, 
omia. 
Filed  1-28-00:  8:45  am) 


DEPARTMENllOF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  in  Environmental 
Assessment  and  Receipt  of  an 
Application  foi  an  Incidental  Take 
Permit  for  the  Railroad  Canyon-Lake 
Elsinore  Partnership  Tract  20704  in  the 
City  of  Lake  Ebinore,  Riverside 
County,  California 


agency:  Fish 
Interior. 
action:  Notice 


aid 


Wildlife  Service, 
of  Availability. 


summary:  The  )artnership  of  Railroad 
Canyon-Lake  E  Isinore  (the  Applicant) 
has  applied  to  he  Fish  and  Wildlife 
Service  (Servic  b)  for  an  Incidental  Take 
Permit  (Permit  pursuant  to  section 
10(a)(1)(B)  of  t]  le  Endangered  Species 
Act  of  1973,  as  amended  (Act).  The 
proposed  permit  would  authorize  take 
of  the  coastal  C  alifornia  gnatcatcher 
(Polioptila  call  'omica  californica] 
incidental  to  oi  herwise  lawful  activities 
in  the  City  of  Lake  Elsinore,  Riverside 
County,  California.  The  proposed  permit 
duration  is  10  'ears. 

The  applicat  on  includes:  (1)  The 
proposed  Habi  at  Conservation  Plan 
(Plan),  which  filly  describes  the 
proposed  proje  ct  emd  the  measures  that 
the  Applicant '  vould  undertake  to 
minimize  and  nitigate  anticipated  take 
of  the  Califom:  a  gnatcatcher,  as  required 
in  Section  10(a)(2)(B)  of  the  Act;  and  (2) 
the  proposed  Lnplementing  Agreement. 
Activities  cove  red  by  the  requested 
Permit  and  ad(  ressed  by  the  proposed 
Plan  include  tl  e  development  of  120 
undeveloped  li  )ts  with  Riversidian 
coastal  sage  sci  ub  for  residential  use. 
This  project  wi  )uld  permanently 
eliminate  9.2  a;:res  of  suitable  habitat  for 
the  California  |  ;natcatcher.  The  Service 
also  announce  ;  the  availability  of  an 
Environmental  Assessment  for  the 
permit  application. 

This  notice  i  >  provided  pursuant  to 
section  10(a)  o  '  the  Act  and  National 
Environmenta  Policy  Act  regulations 
(40  CFR  1506.4).  The  Plan, 
Implementing  JAgreement,  and  the 
Environmental  Assessment  are  available 
for  review  and  comment  by  other 
agencies  and  t  le  public.  All  comments 
received,  inch  ding  names  and 
addresses,  wil  become  part  of  the 
public  record  i  ind  will  be  available  for 


review  pursuant  to  section  10(c)  of  the 
Act. 

DATES:  Written  comments  must  be 
received  no  later  than  March  1,  2000. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Jim  Bartel,  Assistant 
Field  Supervisor,  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West, 
Carlsbad,  California  92008.  Comments 
may  also  be  sent  by  facsimile  to  (760) 
431-5902. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Cleary-Rose,  Fish  and  Wildlife 
Biologist,  at  the  above  address  or  call 
(760) 431-9440. 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

You  may  obtain  copies  of  these 
dociunents  by  contacting  the  Carlsbad 
Fish  and  Wildlife  Office  at  the  above 
address  and  telephone  number. 
Documents  also  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Carlsbad  Fish  and  Wildlife  Office  and  at 
the  Lake  Elsinore  City  Library  located  at 
600  W  Graham  Street,  Lake  Elsinore. 

Background 

Section  9  of  the  Act  and  Federal 
regulation  prohibit  the  "take"  offish  or 
wildlife  species  listed  as  endangered  or 
threatened,  respectively.  Take  of  listed 
fish  or  wildlife  is  defined  under  the  Act 
to  mean  hcirass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect,  or  to  attempt  to  engage  in  any 
such  conduct.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  authorize  incidental  take;  i.e., 
take  that  is  incidental  to,  and  not  the 
purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity.  Regulations 
governing  incidental  take  permits  for 
threatened  and  endangered  species  are 
found  at  50  CFR  17.32  and  17.22, 
respectively. 

The  Applicant  has  proposed  one  tract 
for  development  within  the  Canyon 
Creek  Specific  Plan  Area.  The  project 
site  is  located  between  Interstate  15  and 
Ccmyon  Lake,  at  the  mouth  of  Railroad 
Canyon  in  the  City  of  Lake  Elsinore, 
Riverside  County,  California.  Typical 
land  uses  in  the  area  surrounding  the 
project  site  include  several  residential 
developments,  one  commercial  center, 
and  imdeveloped  coastal  sage  scrub 
areas.  The  San  Jacinto  River  is  south  of 
the  project  site  and  a  40-acre  Bureau  of 
Land  Management  parcel  is  adjacent  to 
the  north  side  of  the  project  site.  The 
Applicant  proposes  residential 
development  of  120  homes  on  the 
project  site. 

Biologists  surveyed  the  project  site  for 
special-status  plants  and  wildlife  in 


1998.  Based  on  these  surveys  and 
previous  knowledge  of  the  area,  the 
Service  concluded  that  the  project  may 
result  in  the  take  of  one  federally  listed 
species,  the  threatened  California 
gnatcatcher. 

The  Applicant  proposes  to  implement 
the  following  measures  to  minimize  and 
mitigate  take  of  the  California 
gnatcatcher:  (1 )  Constructing  a  masonry 
wall  between  the  proposed  residential 
lots  and  adjacent  Bureau  of  Land 
Management  property  with  an 
additional  barrier  placed  between  the 
edge  of  the  subdivision  and  the  main 
road  to  minimize  effects  to  adjacent 
California  gnatcatcher  populations;  (2) 
placing  restrictions  pertaining  to  pets 
and  lighting  in  the  lot  titles  and  using 
signs  ta  educate  the  public  and 
encourage  protection  of  the  adjacent 
biological  resoxu-ces;  (3)  attaching  an 
information  packet  describing  the 
biological  values  of  adjacent  coastal  sage 
scrub  areas  as  part  of  the  recorded  deed 
for  the  proposed  homes;  (4)  rsvegetating 
5.79  acres  onsite;  and  (5)  mitigating  the 
loss  of  9.2  acres  of  successional 
Riversidian  coastal  sage  scrub  habitat  by 
purchasing  13.8  acres  of  good  quality 
Riversidian  coastal  sage  scrub  in  the 
Sedco  Hills  Mitigation  Bank  within  the 
Lake  Mathews/Lake  Skinner  gnatcatcher 
corridor  in  western  Riverside  County. 
The  Applicant  would  endow  the 
management  of  the  off-site  mitigation 
area  at  a  cost  of  $2,500/acre.  The 
mitigation  site  would  be  managed  by 
The  Environmental  Trust. 

The  Environmental  Assessment 
considers  the  environmental 
consequences  of  two  alternatives  in 
addition  to  the  Proposed  Project 
Alternative.  The  Proposed  Project 
Alternative  consists  of  the  issuance  of 
an  incidental  take  permit  and 
implementation  of  the  Plan  and  its 
Implementing  Agreement,  which 
include  measures  to  minimize  and 
mitigate  impacts  of  the  project  to  the 
California  gnatcatcher.  Under  the 
Reduced  Project  Alternative,  18  lots 
would  be  dedicated  as  open  space  to 
form  a  buffer  between  the  subdivision 
and  the  Bureau  of  Land  Management 
parcel.  As  there  would  no  longer  be  a 
potential  for  take  by  excluding  these  lots 
from  development,  no  mitigation  of 
minimization  measures  would  be 
necessary.  Under  the  No  Action 
Alternative,  the  Service  would  not  issue 
a  permit  and  the  project  area  would 
continue  to  remain  as  slowly  recovering 
Riversidian  coastal  sage  scrub  habitat 
fragmented  by  intrusions  of  existing 
paved  streets.  The  two  alternatives 
would  result  in  less  habitat  value  for  the 
California  gnatcatcher  than  the  off-site 
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mitigation  proposed  under  the  Proposed 
Project  Alternative. 

This  notice  is  provided  piu-suant  to 
section  10(a)  of  the  Act  and  the  National 
Environmental  Policy  Act  of  1969 
regulations  (40  CFR  1506.6).  The 
Service  will  evaluate  the  application, 
associated  documents,  and  conunents 
submitted  thereon  to  determine  whether 
the  application  meets  the  requirements 
of  the  National  Environmental  Policy 
Act  regulations  and  section  10(a)  of  the 
Act.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  will  be 
issued  to  the  Applicant  for  the 
incidental  take  of  the  California 
gnatcatcher.  The  final  permit  decision 
will  be  made  no  sooner  than  30  days 
from  the  date  of  this  notice. 

Dated:  January  19,  2000. 
Daniel  S.  Walsworth, 

Acting  Deputy  Manager,  California/Nevada 
Operations  Office,  Fish  and  Wildlife  Service, 
Sacramento,  California. 
[FR  Doc.  00-1923  Filed  1-28-O0;  8:45  am] 
BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Issuance  of  Six  Permits  for 
Incidental  Talce  of  Threatened  and 
Endangered  Species 

SUMMARY:  Between  April  1, 1999,  and 
September  30,  1999,  Region  2  of  the 
Fish  and  Wildlife  Service  issued  six 
permits  for  the  incidental  take  of 
threatened  and  endangered  species, 
pmsuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  Of  the  six  permits  issued, 
four  are  associated  with  the  Balcones 
Canyonlands  Preserve  and  two  aie 
associated  with  other  areas.  The  other 
two  permits  issued  are  outside  of  The 
City  of  Austin  and  Travis  Coimty,  but 
are  within  the  Southwest  Region  of  the 
U.S.  Fish  and  Wildlife  Service.  Copies 
of  the  six  permits  and  associated 
decision  documents  are  available  upon 
request. 


ADDRESSES:  If  you  would  like  copies  of 
any  of  the  above  documents,  please 
contact  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services,  P.O.  Box 
1306,  Albuquerque,  New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Dierauf,  Regional  Habitat 
Conservation  Plan  Coordinator,  at  the 
above  address,  505-248-6651. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  and  Federal  Regulation 
prohibits  the  "take"  of  wildlife  species 
listed  as  threatened  or  endangered 
species.  Under  the  Act,  the  term  "take" 
means  to  harass,  harm,  piu^ue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect  listed  wildlife,  or  to  attempt  to 
engage  in  any  such  conduct.  The 
Service  may,  under  limited 
circumstances,  issue  permits  to 
authorize  incidental  take,  i.e.,  that  is 
incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity.  Regulations  governing  permits 
for  endangered  species  are  at  50  CFR 
17.22. 


Permittee 


Permit  No. 


Date  o<  issuar>ce 


Four  Incidental  Take  Permits  Issued  Associated  With  the  Balcones  Canyonlands  Preserve 


Tomen  Park/Grandview  Hills  (TX) 

Balfour  Tract  (TX) 

John  C.  Hunt  (TX)  

John  M.  Caster  (TX) 


PRT-815447 
TE-003593-0 
TE-01 0556-0 
TE-01 2423-0 


08/27/99 
03/31/99 
07/21/99 
09/24/99 


Four  Incidental  Take  Permits  Issued  in  Other  Areas  of  Region  Permittee 


Lumbermans  Investment  Corp.  (TX) 
Fred  P.  Stein  (TX)  


PRT-836384 
TE-007891-0 


09/30/99 
06/03/99 


Tliomas  L.  Bauer, 

Regional  Director,  Region  2,  Albuquerque, 
New  Mexico. 

[FR  Doc.  00-2050  Filed  1-28-00;  8:45  am] 
BILUNG  CODE  4510-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Education  Facilities  Replacenrtent 
Construction  Priorities  List  as  of  FY 
2000 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
is  publishing  the  Education  Facilities 
Replacement  Construction  Priority  List 
as  of  FY  2000  in  the  Federal  Register  as 
required  by  statute.  Construction 
funding  is  not  yet  currently  available  for 
all  projects  on  the  list.  The  Bureau  will 
use  this  list  to  determine  the  order  in 
which  Congressional  appropriations  are 


requested  for  funding  education 
facilities  replacement  construction 
projects. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  the  Education 
Facilities  Construction  Priority  List  may 
be  addressed  to  Dr.  Kenneth  G.  Ross, 
Assistant  Director,  Office  of  Indian 
Education  Programs,  201  Third  St.  NW, 
Suite  510,  Albuquerque,  New  Mexico 
87102,  (505)  346-6544/5/6,  Fax  (505) 
346-6553. 

SUPPLEMENTARY  INFORMATION: 

Publication  of  the  Education  Facilities 
Replacement  Construction  Priority  List 
(Priority  List)  in  the  Federal  Register  is 
required  by  25  U.S.C.  2005(c)  at  the  time 
any  budget  request  for  school 
construction  is  presented.  In  a  Senate 
Report  accompanying  an  early  version 
of  the  FY  2000  Interior  and  Related 
Agencies  Appropriations  Act,  S.  Rept. 
No.  106-99,  p.  55  (1999),  the  Committee 
on  Appropriations  stated  that  it 
anticipates  the  release  of  a  new 
replacement  list  during  the  FY  2001 


appropriations  process.  In  1998,  the 
Bureau  of  Indian  Affairs  (BIA  or  Bureau) 
had  begim  preparations  for  developing  a 
new  Priority  List,  including  the 
acceptance  of  applications  from  tribes 
who  wished  to  have  schools  placed  on 
the  Priority  List. 

Schools  placed  on  the  "Education 
Facilities  Construction  Priority  List  as  of 
FY  1993"  that  are  not  yet  fully  funded 
for  construction,  project  Nos.  13,15  and 
16,  did  not  have  to  submit  applications 
for  remking  on  the  new  Priority  List  and 
are  retained,  in  order,  at  the  top  of  the 
FY  2000  list  as  project  Nos.  1  through 
3.  The  FY  1993  Priority  List  was 
published  in  the  Federal  Register  on 
January  6,  1993  (58  FR  579).  Education 
Facilities  Replacement  Construction 
projects  will  be  funded  for  construction 
in  the  order  in  which  they  are  ranked 
as  appropriations  become  available, 
imless  a  school  is  not  ready  for  the  next 
phase  of  funding.  In  accordance  with 
Congressional  directives,  the  projects  do 
not  provide  for  new  school  starts  nor 
grade  level  expansions. 
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The  Confen  nee  Report  for  the  FY 
1992  Interior  :  delated  Agencies 
Appropriatior  s  Act,  H.  Conf.  Rept.  No. 
102-256,  p.  4(i  (1991).  indicated  that 
Congress  wan  ed  the  Department  to 
revise  the  pric  rity  ranking  process  for 
new  school  cc  nstruction.  The  Bureau 
revised  the  pr  jcess  and  developed  draft 
revised  instrui  ;tions  and  criteria, 
complying  wi  h  the  1991  Conference 
Report  requirt  ments  that  the  BIA  should 
emphasize  tribal  consultation  and 
improve  the  o  jjectivity  of  the  ranking 
process,  provi  ie  continuity  to  the 
priority  ranking  list,  and  provide 
procediues  foi  handling  emergency 
needs. 

The  Bureau  published  a  Notice  in  the 
Federal  Regis  er  on  November  17,  1998 
(63  PR  63942)  requesting  comments  on 
the  draft  revis  3d  instructions  and 
criteria,  entitled  "Instructions  and 
Application  fc  r  Replacement  School 
Construction,  1999."  The  new 
instructions  gi  )vemed  the  priority 
ranking  proce  is  for  construction  of 
replacement  e  ducation  facilities  and  the 
criteria  used  i:  i  ranking  applications. 
Comments  we  re  received  relating  to 
administrative  requirements  and 
responsibilitie  s;  definitions  of  ranking 
criteria;  evalu  ttion  of  applications;  and 
cost-sharing. '  'he  comments  were 
reviewed  and  incorporated  into  the  final 
instructions  a  id  criteria  as  appropriate 
by  a  team  con  prised  of  tribal 
representative  s  and  BIA  employees  from 
the  Office  of  I  idian  Education  Programs 
and  the  Office  of  Facilities  Management 
and  Construction.  The  Biueau 
proceeded  wi  h  using  the  final  revised 
application  in  structions  and  criteria  on 
February  26,  :  999. 

Copies  of  th  e  final  revised 
instructions  a  id  criteria  were  sent  to  all 
BIA  schools  a  id  schools  that  receive 
BIA  funds  un(  ler  contract  or  grant 
(Catalog  of  Fe  leral  Domestic  Assistance 
Program  Number:  15.062  "Replacement 
and  Repair  of  Indian  Schools"),  and  the 
Bureau  held  t  ibal  consultation 
meetings  on  tlie  revised  process.  BIA's 
Office  of  Indiiin  Education  Programs 
Education  Lin  e  Officers  offered  training 
to  applicants  it  all  schools  under  their 
administrativi ;  jurisdiction  on  how  to 
complete  app  ications  using  the  revised 
instructions  a  ad  ranking  criteria.  Tribes 
and  BIA-fund  id  school  boards  received 
advance,  writ  en  notice  of  training 
session  dates,  times  and  locations  for 
tribes  and  sch  ools  under  their  respective 
jurisdictions.  The  Biu-eau  published 
another  Notic  3  in  the  Federal  Register 
on  March  29.  1999  (64  FR  14936), 
calling  for  ap  )lications  based  on  the 
revised  instni  ctions  and  ranking 
criteria.  The  I  lureau  accepted 
applications  lieginning  June  28,  1999 


and  used  the  criteria  in  the  revised 
instructions  to  review  and  evaluate  all 
applications  that  were  received  on  or 
before  the  deadline  of  July  16,  1999. 
These  applications  were  ranked 
according  to  the  new  criteria  and  10 
schools  were  placed  on  the  FY  2000 
Priority  List. 

The  Committee  on  Appropriations 
also  recommended  that  the  BIA 
establish  a  demonstration  project  to 
allow  tribes  with  schools  on  the 
replacement  list  to  apply  for  Federal 
funding  with  the  guarantee  of  a  cost 
share  from  the  tribe,  S.  Rept.  No.  106- 
99,  p.  54  (1999).  Accordingly,  in  the 
priority  ranking  process  for  the 
Education  Facilities  Replacement 
Construction  Priority  List  as  of  FY  2000, 
applicants  indicated  whether  they 
would  cost  share.  Congress  further 
stated  that  tribes  may  share  the  cost  of 
construction  of  their  school,  identify 
non-Bureau  funding  to  match  or 
supplement  Bureau  funding,  or  pay 
future  operations  costs  in  exchange  for 
the  full  funding  of  school  construction 
costs  earlier  than  they  might  hope  to 
receive  it  under  the  Priority  List. 

Use  of  the  term  "cost  share"  after  the 
name  of  an  education  facility 
replacement  construction  project  on  the 
FY  2000  Priority  List  means  that  a  tribe 
has  submitted  a  tribal  council  resolution 
supporting  a  long-term  commitment  to 
cost  sharing,  and  has  specified  the  exact 
nature  of  its  monetary  commitment  or 
contribution  by  completing  Section  11  of 
the  application  form,  which  commits 
the  tribe  to  share  in  the  costs  of  school 
facility  replacement  in  order  to  expedite 
construction. 

This  notice  is  published  under 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary  for 
Indian  Affairs  in  the  Departmental 
Manual  at  209  DM  8. 

Education  Facilities  Replacement 
Construction  Priority  List  as  of  FY  2000 

1.  Tuba  City  Boarding  School 

2.  Second  Mesa  Day  School 

3.  Zia  Day  School 

4.  Baca/Thoreau  (Dlo'ay  Azhi) 
Consolidated  Community  School 

5.  Lummi  Tribal  School 

6.  Wingate  Elementary  School 

7.  Polacca  Day  School 

8.  Holbrook  Dormitory 

9.  Santa  Fe  Indian  School  (Cost  Share  ') 

10.  Ojibwa  Indian  School 

11.  Conehatta  Elementary  School  (Cost 
Share*) 

12.  Paschal  Sherman  Indian  School 

13.  Kayenta  Boarding  School 


*  Tribe  or  tribal  organization  commits  to  cost 
share. 


Dated:  January  24,  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  00-2035  Filed  1-28-00;  8:45  am] 
BILUNG  CODE  4310-02-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UTU  78566] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting;  Utah 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Biu'eau  of  Reclamation 
proposes  to  withdraw  1 70  acres  of 
National  Forest  System  lands,  for  a 
period  of  50  years,  for  protection, 
operation  and  maintenance  of  the 
Washington  and  Lost  Lake  Dams  in  the 
Upper  Provo  River  component  of  the 
Bonneville  Unit  of  the  Central  Utah 
Project.  This  notice  segregates  the  lands 
for  up  to  2  years  from  location  and  entry 
imder  the  United  States  mining  laws. 
The  lands  will  remain  open  to  all  other 
uses  which  may  be  made  of  National 
Forest  System  lands. 
DATES:  Comments  and  requests  for  a 
meeting  must  be  received  on  or  before 
May  1.2000. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Bureau  of 
Reclamation,  Area  Manager,  Provo  Area 
Office,  302  East  1860  South,  Provo,  Utah 
84606-7317. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Krueger,  Provo  Area  Office,  801- 
379-1083. 

SUPPLEMENTARY  INFORMATION:  On 
December  1,  1999,  a  petition  was 
approved  allowing  the  Bureau  of 
Reclamation  to  file  an  application  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights: 

Salt  Lake  Meridian 

Wasatch  National  Forest 

T.  2  S.,  R.  9  E., 

Sec.  4,  SWV4NWV4SWV4  and 
NWV4SWV4SWV4; 

Sec.  5,  SEV4SWV4NEV4,  SWV4SEV4NEV4, 
WV2NEV4SEV4,  SEV4NEV4SEV4, 
EV2NWV4SEV4,  and  NV2SEV4SEV4; 

Sec.  6.  SWV4NEV4  and  NV2NWV4SEV4. 

The  areas  described  aggregate  1 70  acres  in 
Summit  County. 

All  persons  who  wish  to  submit 
comments,  suggestions,  or  objections  in 
connection  with  the  proposed 
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withdrawal  may  present  their  views  in 
writing,  by  the  date  specified  above,  to 
the  Bureau  of  Reclamation,  Provo  Area 
Office. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Bureau  of 
Reclamation,  Provo  Area  Office,  within 
90  days  from  the  date  of  publication  of 
this  notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

Dated:  January  21,  2000. 
Roger  Zortman, 

Deputy  State  Director,  Division  of  Operations. 
[FR  Doc.  00-1920  Filed  1-28-00;  8:45  am] 

BILUNG  CODE  4310-94-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Boundary  Revision,  Mount 
Rainier  National  Park 

AGENCY:  National  Park  Service,  DOI. 
SUMMARY:  This  notice  announces  the 
revision  of  the  boundary  of  Mount 
Rainier  National  Park  to  include  one 
additional  tract  of  land,  effective  upon 
this  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
National  Park  Service,  Chief,  Land 
Resources  Program  Center,  Columbia 
Cascades  Support  Office,  909  First 
Avenue,  Seattle,  WA  98104-1060,  (206) 
220-4065. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  104-333,  authorizes  minor 
boundary  revisions  of  areas  within  the 
National  Park  System.  Such  boundary 
revisions  may  be  made  after  advising 
the  appropriate  congressional 
committees  and  upon  publication  in  the 
Federal  Register. 

Approximately  12.5  acres  of 
unimproved  land  and  underlying 
separate  mineral  interests  in  Pierce 
County,  Washington  are  being  acquired 
by  donation. 


This  boundary  revision 
accommodates  and  includes  the 
property  donations,  which  are  now  a 
part  of  Mount  Rainer  National  Park, 
identified  as  Tract  01-108. 

The  official  map  depicting  the 
boundary  adjustment  and  the  property 
donation(s)  is  "Mount  Rainier  National 
Park,  Drawing  No.  105-92,002,  Segment 
01,  dated  March  1990".  The  map  is 
available  for  inspection  at  the 
aforementioned  Land  Resources 
Program  Center — Coliunbia  Cascades 
Support  Office. 

Dated:  December  21.  1999. 

William  C.  Walters, 

Deputy  Regional  Director,  Pacific  West 
Region. 

(FR  Doc.  00-2025  Filed  1-28-00;  8:45  am] 

BILUNG  CODE  431&-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Final  Environmental  Impact  Statement, 
General  Management  Plan 
Amendment,  Wilderness  and 
Backcountry  Management  Plan,  Josua 
Tree  National  Park,  Riverside  and  San 
Bernardino  Counties,  California; 
Notice  of  Approval  of  Record  of 
Decision 

summary:  Piu-suant  to  §  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (P.L.  91-190,  as  amended)  and  the 
regulations  promulgated  by  the  Council 
on  Environmental  Quality  (40  CFR  Part 
1505.2),  the  Department  of  the  Interior, 
National  Park  Service  has  prepared  and 
approved  a  Record  of  Decision  for  the 
Final  Environmental  Impact  Statement 
Wilderness  and  Backcountry 
Management  Plan  for  Joshua  Tree 
National  Park.  The  no  action  period  was 
initiated  November  5,  1999,  with  the 
U.S.  Environmental  Protection  Agency's 
Federal  Register  notification  of  the 
filing  of  the  Final  Environmental  Impact 
Statement  (FEIS). 

Decision:  The  National  Park  Service 
will  implement  wilderness  stewardship 
actions,  monitoring,  research,  and  other 
elements  of  a  comprehensive  program 
described  as  the  New  Proposed  Action 
(Alternative  E),  as  soon  as  practical. 
This  course  of  action  and  fouir 
alternatives  were  identified  and 
analyzed  in  the  Final  and  Supplemental 
Environmental  Impacts  Statements 
(latter  issued  November  2, 1998).  The 
Draft  Environmental  Impact  Statement 
was  distributed  on  November  21,  1997. 
COPIES:  Interested  parties  desiring  to 
review  the  Record  of  Decision  may 
obtain  a  copy  by  contacting  the 
Superintendent,  Joshua  Tree  National 


Park,  74485  National  Park  Dr., 
Twentynine  Palms,  California  92277- 
3597;  or  via  telephone  request  at  (760) 
367-5502. 

Dated:  January  14,  2000. 
William  C.  Waltere, 

Deputy  Regional  Director,  Pacific  West 
Region. 

|FR  Doc.  00-2027  Filed  1-28-00;  8:45  am] 

BIUINO  CODE  4310-7IM> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Prepare  an         ~~ 
Environmental  Impact  Statement  (EIS) 
for  the  General  Management  Plan  for 
Cane  River  Creole  National  Historical 
Park,  Louisiana. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act,  the  National  Park  Service  will 
prepare  an  Environmental  Impact 
Statement  to  assess  the  potential 
impacts  of  future  development  and 
management  options  in  conjunction 
with  the  General  Management  Plan 
(GMP)  for  Cane  River  Creole  National 
Historical  Park,  Louisiana. 

Preparation  of  a  draft  GMP  began  in 
1996  and  included  preparation  of  a  draft 
Environmental  Assessment.  Scoping  for 
the  plan  has  included  interdisciplinary 
team  meetings  with  the  Cane  River 
National  Heritage  Area  Commission, 
interested  agencies,  organizations,  and 
individuals.  Meetings  with  the  general 
public  were  conducted  in  January  and 
February.  1996,  March  and  April  1997, 
and  March  and  April  1998.  The  scoping 
process  has  indicated  that  the  proposals 
being  considered  may  constitute  a  major 
Federal  action  significantly  afi^ecting  the 
quality  of  the  human  environment. 
Therefore,  the  preparation  of  an  EIS  in 
conjunction  with  the  plan  is 
appropriate. 

The  General  Management  Plan  and 
EIS  will  investigate  cdtematives  ranging 
fi'om  no  action  to  a  variety  of 
development  and  management 
proposals  designed  to  guide  visitor  use, 
resource  protection,  and  partnership 
relationships.  Federal,  state,  and  local 
agencies,  and  other  individuals  and 
organizations  who  may  be  interested  in, 
or  affected  by,  the  future  development 
of  Cane  River  Creole  National  Historical 
Park  are  further  invited  to  participate  in 
refining  or  identifying  issues. 

Preparation  of  the  plan  and  EIS  is 
expected  to  take  about  11  months.  The 
draft  plan  and  EIS  should  be  available 
for  public  review  by  early  spring,  2000 
with  the  final  plan  and  EIS  and  Record 
of  Decision  expected  to  be  completed  by 
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early  fall.  2000 


draft  plan/EIS 
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Schedules  for  public 


meetings  to  sol  icit  comments  on  the 


vill  be  announced  in  the 


local  press  at  t  le  time  of  plan 
completion. 

ADDRESSES:  W^tten  comments 
concerning  preparation  of  the  EIS  or 


requests  for  inl 
to  the  project 
sent  to:  Superi^ 
Creole  Nationa 
Highway  494 , 


rmation  or  to  be  added 
ailing  list,  should  be 
tendent.  Cane  River 
Historical  Park,  4386 
atchez,  Louisiana 
71456.  Telephdne:  318-352-0383.  E- 

mail:  laura sciulliere@nps.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Cane  River  Creole 
National  Histoi  ical  Park,  at  the  above 
address  and  telephone  number. 
SUPPLEMENTARY  INFORMATION:  Cane 
River  Creole  N  itional  Historical  Park 
was  designatec  November  2,  1994. 
Congress  estab  ished  the  park  to:  (1) 
Assist  in  the  pi  eservation  and 
interpretation  ( )f,  and  education 
concerning,  tho  Creole  culture  and 
diverse  history  of  the  Natchitoches 
region,  and  (2)  to  provide  technical 
assistance  to  landowners  and 
preservation  oi  ganizations.  The  park 
includes  a  tota  of  63  acres  of  historic 
plantation  pro]  lerties  located  at  two 
distinct  sites  a  ong  the  Cane  River  in 
northwestern  I  lOuisiana  near  the  city  of 
Natchitoches:  1 1)  44  acres  of  Oakland 
Plantation  and  (2)  19  acres  of  Magnolia 
Plantation.  Th(  t  plantations  were  owned 
and  continuously  operated  by  the  same 
French  Creole  families  for  eight 
generations.  Tlhey  retain  an  extensive 
number  of  outi  luildings  and  have 
retained  the  ap  pearance  and  integrity  of 
modest  family  plantations.  Most  of  the 
structures  are  ( ;lassic  Creole  architecture 
with  roots  in  /  frican  and  early  French 
architecture.  0  akland  Plantation 
includes  the  re  maining  core  plantation 
infrastructure  I  )f  26  buildings,  ranging 
from  the  main  house  and  1835  bottle 
garden,  to  numerous  outbuildings, 
including  the  ]  dantation  store, 
pigeonniers,  a  large  seed  house, 
workshops,  and  two  quarters.  The 
Magnolia  Plan  ;ation  unit  is  comprised 
of  17  outbuild  ngs  and  dependencies, 
including  the  !  lave  hospital/overseer's 
house,  a  unique  complex  of  eight  brick 
quarters  clustered  in  two  rows,  the 
plantation  stoie,  a  blacksmith  shop,  and 
a  large  gin  bari  i  that  houses  a  rare  cotton 
press  and  two  types  of  cotton  gins. 

The  1994  le|  ;islation  also  created  the 
Cane  River  Na  ional  Heritage  Area  and 
Commission. '  'his  national  heritage  area 
was  created  to  complement  the  park  and 
provide  a  culti  irally  sensitive  approach 
to  preserving  I  le  heritage  of  the  Cane 
River  region  U  irough  local  partnerships, 
thereby  minin  izing  the  need  for  federal 


land  acquisition  or  management.  The 
Commission  is  advisory  to  the  National 
Park  Service  in  the  preparation  of  the 
general  management  plan. 

In  accordance  with  NPS  park 
planning  policy,  the  GMP/EIS  will 
ensure  the  park  has  a  clearly  defined 
direction  for  resource  preservation  and 
visitor  use.  It  will  be  developed  in 
consultation  with  the  public  and  based 
on  adequate  analysis  of  existing  and  . 
potential  resource  conditions  and  visitor 
experiences,  environmental  impacts, 
and  costs  of  alternative  courses  of 
action. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 

There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity  as  allowable  by  law.  If  you  wish 
for  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

The  enviromnental  review  of  the 
GMP/EIS  for  the  park  will  be  conducted 
in  accordance  with  requirements  of  the 
NEPA  (42  U.S.C.  4371  et  seq.),  NEPA 
regulation  (40  CFR  1500-1508),  other 
pertinent  Federal  regulations,  and 
National  Park  Service  procedures  and 
policies. 

Dated:  January  19,  2000. 
W.  Thomas  Brown, 

Acting  Regional  Director,  Southeast  Region. 
(FR  Doc.  00-2024  Filed  1-28-00;  8:45  am] 
BILLING  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Announcement  of  Subsistence 
Resource  Commission  Meeting 

agency:  National  Park  Service,  Interior. 
SUMMARY:  The  Superintendent  of  Lake 
Clark  National  Park  and  Preserve  and 
the  Chafr  of  the  Lake  Clark  Subsistence 
Resource  Commission  armounce  a 
forthcoming  meeting  of  the  Subsistence 
Resource  Commission  for  Lake  Clark 
National  Park. 


The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  order. 

(2)  Roll  call — Confirm  Quorum. 

(3)  Introductions. 

(4)  Superintendent's  Welcome. 

(5)  Additions,  corrections  and  agenda 
approval. 

(6)  Approval  of  SRC  meeting  minutes. 

(7)  SRC  Purpose  and  Role. 

(8)  Status  of  Membership. 

(9)  Park  Subsistence  Coordinator's 
Report. 

(10)  Report  on  October  1999  Chair 
Workshop. 

(11)  Old  Business. 

(a)  Status  of  Lake  Clark  Subsistence 
Management  Plan. 

(b)  1999  Federal  Subsistence  Board 
Action — Proposal  #35  Unit  9B  Moose. 

(12)  New  Business. 

(a)  Update  on  2000-2001  Federal 
Subsistence  Board  Proposals. 

(i)  Proposal  #31— Unit  9B  Brown 
Bear. 

(ii)  Proposal  #32— Unit  9B  Black  Bear/ 
Brown  Bears. 

(iii)  Proposal  #39 — Unit  9B  Beaver. 

(13)  Federal  Subsistence  Fisheries 
Management  Report. 

(14)  Agency  Reports  and  Public 
Comments. 

(15)  Election  of  Officers. 

(a)  Chair. 

(b)  Vice  Chair. 

(16)  SRC  Work  Session— Prepare 
correspondence/recommendations. 

(1 7)  Set  time  and  place  of  next 
meeting. 

(18)  Adjournment. 

DATES:  The  meeting  will  begin  at  10  am 
on  Thursday,  February  3,  2000  and 
conclude  aroimd  4:30  pm. 

location:  The  meeting  will  be  held  at 
the  Nondalton  Community  Hall, 
Nondalton,  Alaska.  Phone  (907)  294- 
2288. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 

Fink,  Chief  of  Operations,  4230 
University  Drive,  Suite  311,  Anchorage, 
Alaska  99508,  Phone (907)  271-3751;  or 
Karen  Stickman,  Subsistence 
Coordinator,  1  Park  Place,  Port 
Alsworth,  Alaska  99653,  Phone  (907) 
781-2218. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act.  Note  that  under  the 
Freedom  of  Information  Act  (FOIA), 
transcripts  of  any  person  giving  public 
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comments  may  be  made  available  under 
a  FOIA  request. 

Paul  Anderson, 

Deputy  Regional  Director. 

[FR  Doc.  00-2026  Filed  1-28-00;  8:45  am] 

BILUNG  CODE  4310-70-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

NASA's  Procurement  Policies, 
Practices,  and  Iniatives;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  NASA  will  conduct  an  open 
forum  meeting  to  solicit  questions, 
views  and  opinions  of  interested 
persons  or  firms  concerning  NASA's 
procurement  policies,  practices,  and 
initiatives.  The  purpose  of  the  meeting 
is  to  hold  an  open  discussion  between 
NASA's  Associate  Administrator  for 
Procurement,  industry,  and  the  public. 
Note:  This  is  not  a  meeting  about  doing 
business  with  NASA  for  new  firms,  nor 
does  it  focus  particularly  on  small 
businesses  or  specific  contracting 
opportunities. 

DATES:  Wednesday,  March  8,  2000,  from 
1:00  to  2:45  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  NASA  Johnson  Space  Center, 
Building  30A  Auditoriiun/Room  1093, 
2101  NASA  Road  1,  Houston,  TX  77058. 
A  map  of  the  area  is  available  at  http:/ 
/inspection.jsc. nasa.gov/map. html. 
FOR  FURTHER  INFORMATION  CONTACT: 
NASA  Johnson  Space  Center  Industry 
Assistance  Office,  Code  BD35,  2101 
NASA  Road  1,  Houston,  TX  77058, 
(281)483^511. 
SUPPLEMENTARY  INFORMATION: 

Format 

There  will  be  a  presentation  by  the 
Associate  Administrator  for 
Procurement,  followed  by  a  question 
and  answer  period.  Procurement  issues 
will  be  discussed,  including  NASA's 
newest  initiatives  used  in  the  award  and 
administration  of  contracts.  Questions 
for  the  open  forum  should  be  presented 
at  the  meeting  and  should  not  be 
submitted  in  advance.  Position  papers 
are  not  being  solicited. 

Admittance  • 

Doors  to  the  auditorium  will  open  at 
12:30  p.m.  All  attendees  must  be  U.S. 
citizens  or  have  resident  alien  status. 
Attendees  who  do  not  currently  hold  a 
Johnson  Space  Center  badge  will  be 
required  to  clear  through  the  Center's 
Security  Office  in  Building  110  for 


badging  and  car  passes.  Sufficient  time 
should  be  allowed  to  accommodate  this 
process.  No  reservations  will  be 
accepted.  Seating  capacity  is  limited  to 
135  persons;  therefore,  a  maximiun  of 
two  representatives  per  firm  is 
requested.  Admittance  will  be  on  a  first- 
come,  first-served  basis. 

Initiatives 

In  addition  to  the  general  discussion 
mentioned  above,  NASA  invites 
comments  or  questions  relative  to  its 
ongoing  procurement  initiatives,  some 
of  which  include,  but  are  not  limited  to, 
the  following: 

Risk-Based  Acquisition  Management 

This  initiative  seeks  to  integrate  the 
principles  of  risk  management 
throughout  the  acquisition  process  by 
purposefully  considering  the  various 
aspects  of  risk  when  developing  the 
acquisition  strategy,  selecting  sources, 
choosing  contract  type,  structuring  fee 
incentives,  and  conducting  contractor 
siuveillance. 

Consolidated  Contracting  Initiative 
(CCI) 

The  CCI  initiative  emphasizes 
developing,  using,  and  sharing  contracts 
to  meet  Agency  objectives. 

Performance  Based  Contracting 

This  initiative  is  focused  on 
structuring  an  acquisition  around  the 
purpose  of  the  work  to  be  performed 
rather  than  using  broad,  imprecise 
statements  or  prescribing  how  the  work 
is  to  be  performed. 

Profit/Fee  Initiative 

This  initiative  will  assess  the 
effectiveness  of  the  Agency's  profit/fee 
practices  as  a  means  for  motivating  and 
rewarding  contractor  performance.  In 
addition,  it  will  investigate  other,  non- 
traditional  ways  to  motivate  contractor 
performance. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement. 
[FR  Doc.  00-2012  Filed  1-28-00;  8:45  am] 

BILUNG  CODE  751(M)1-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 


for  approval  the  information  collections 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  March  1,  2000  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Virginia  Huth,  Desk 
Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  these  information 
collections  on  November  16,  1999  (64 
FR  62222  and  62223).  No  comments 
were  received.  NARA  has  submitted  the 
described  information  collections  to 
OMB  for  approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or     • 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collections: 

1 .  Title:  National  Archives  and 
Records  Administration  Class 
Evaluation  Forms. 

OMB  number:  3095-0023. 

Agency  form  number:  NA  Form  2019. 

Type  of  review:  Regular. 

Affected  public:  Individuals  or 
households.  Business  or  other  for-profit, 
Nonprofit  organizations  and 
institutions,  Federal,  state,  local,  or 
tribal  government  agencies. 

Estimated  number  of  respondents: 
6,400. 

Estimated  time  per  response:  5 
minutes. 
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Frequency  c  f  response:  On  occasion 
(when  respond  lent  takes  NARA 
sponsored  trai  ning  classes). 

Estimated  tt  >tal  annual  burden  hours: 
533  hours. 

Abstract:  Tl  e  information  collection 
allows  unifoni  measurement  of 
customer  satis  faction  with  NARA 
training.  NAR  \  distributes  the  approved 
form  to  the  co  arse  coordinators  on 
diskette  for  cu  stomization  of  selected 
elements,  sho'  vn  as  shaded  areas  on  the 
form  submitte  i  for  clearance. 

2.  Title:  Nat  onal  Archives  Order  for 
Land  Claim  Ri  (cords 

OMB  numbi  t;  3095-0033. 

Agency  forr,  i  number:  NATF  84. 

Type  ofrevi  sw:  Regular. 

Affected  pu  ilic:  Individuals  who  wish 
to  order  copie ;  of  land  claim  records  in 
the  National  /  jchives  of  the  United 
States. 

Estimated  n  umber  of  respondents: 
10,000. 

Estimated  I  me  per  response:  10 
minutes. 

Frequency  c  f  response:  On  occasion 
(when  respon  lent  wishes  to  search  for 
or  order  copie  s  of  land  claim  records). 

Estimated  t  )tal  annual  burden  hours: 
1,667  (rounded  off  nvunber). 

Abstract:  Tl  le  NATF  form  84  is  used 
by  researcher!  to  request  that  NARA 
search  for  anc  make  copies  of  pages 
from  Federal  (and  entry  case  files  (land 
claim  recordsl  in  the  custody  of  the 
National  Arcl  ives.  These  records 
generally  date  from  1800  to 
approximatel;  1965.  Submission  of 
requests  on  a  brm  is  necessary  to 
handle  in  a  tii  nely  fashion  the  volume 
of  requests  re(  leived  for  these  records 
(approximatel  y  10,000  per  year)  and  the 
need  to  obtaii  specific  information  from 
the  researchei  to  search  for  the  records 
sought.  The  fc  rm  will  be  printed  on 
carbonless  pa  jer  as  a  multi-part  form  to 
allow  the  rese  archer  to  retain  a  copy  of 
his  request  an  d  NARA  to  respond  to  the 
researcher  on  the  results  of  the  search  or 
to  bill  for  cop  es  if  the  researcher  wishes 
to  order  the  c(  ipies.  As  a  convenience, 
the  form  will  illow  researchers  to 
provide  credi  card  information  to 
authorize  bill  ng  and  to  expedite 
mailing  of  the  copies.  NARA  is  working 
on  a  system  t(  i  accept  electronic 
submission  o  requests. 

Dated:  Januai  y  24,  2000. 
L.  Reynolds  Ca  loon. 

Assistant  Arch,  vist  for  Human  Resources  and 

Information  Se  vices. 

(FR  Doc.  00-2C  34  Filed  1-28-00;  8:45  am] 

BILUNG  CODE  751  5-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

Committee  Management;  Renewals 

The  NSF  management  official  having 
responsibility  for  the  U.S.  National 
Assessment  SjTithesis  Team  (#5219)  has 
determined  that  renewing  for  an 
additional  eight  months  is  necessary 
and  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Director,  National  Science 
Foundation  (NSF),  by  42  U.S.C.  1861  et 
seq.  This  determination  follows 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration. 

Authority  for  this  Committee  will 
expire  on  September  30,  2000,  unless 
renewed.  For  more  information,  please 
contact  Karen  York,  NSF,  at  (703)  306- 
1182. 

Dated:  January  24,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  00-1997  Filed  1-28-00;  8:45  am) 

EILUNG  CODE  7555-01-*! 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  of  Meetingin 
accordance  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  9-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Dafe/Time;  Thursday,  February  17,  2000, 
8:30  a.m.-5:00  p.m.;  Friday,  February  18, 
2000,  8:30  a.ra.-Adjoum. 

Place:  Room  390,  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington. 
Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Carter  Kimsey.  Program 
Coordinator,  Minority  Postdoctoral  Research 
Fellowships  in  Biological  Sciences,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia  22230,  (703)  306-1469. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  UnEmcial  support. 

Agenda:  To  review  and  evaluate 
Postdoctoral  Research  Fellowships  in 
Biological  Informatics  proposals  submitted  in 
response  to  the  program  announcement  (NSF 
94-133). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
saleiries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  January  24,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-1993  Filed  1-28-00;  8:45  am] 
BILUNG  CODE  75S5-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation 
(1194). 

Date/Time:  February  22  and  23,  2000, 
8:00am-5:30pm  (date  change  from  1/20-21). 

Place:  Rooms  365  and  370,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Lawrence  Seiford, 
Program  Director,  Operations  Research  and 
Production  Systems  Program,  (703)  306- 
1330,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  and 
recommendations  concerning  proposals 
Submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Unsolicited  proposals  as  part  ot  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  that  are  exempt  under  5  U.S.C. 
522b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  24.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-1991  Filed  1-28-00;  8:45  am) 
BtLUNG  CODE  7S5S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foimdation  aimounces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date/Time:  April  3-4.  2000;  8:00  a.m.-5:00 
p.m. 

Place:  Room  770.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 
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Contract  Person:  Dr.  Michael  Mayhew, 
Program  Director,  Education  and  Human 
Resources  Program,  Division  of  Earth 
Sciences,  Room  785,  National  Science 
Foundation,  Arlington,  VA  22230.  (703)  306- 
1557. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  POWRE  Panel,  as  part  of  the 
selection  process  for  awards. 

Reasons  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  Hnancial  data,  such  as 
salaries;  and  personal  information 
concemingindividuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  24,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-1990  Filed  1-28-00;  8:45  am] 

BILUNG  CODE  755&-01-M 


UNITED  STATES  POSTAL  SERVICE 
BOARD  OF  GOVERNORS 

Sunshine  Act  Meeting 

T1IWES  AND  DATES:  1:00  p.m.,  Monday, 
February  7,  2000;  8:30  a.m.,  Tuesday, 
February  8,  2000. 

PLACE:  Coral  Gables,  Florida,  at  the 
Biltmore  Hotel,  1200  Anastasia  Avenue, 
in  the  Country  Club  Ballroom. 
STATUS:  February  7  (Closed);  February 
8  (Open).  I 

MATTERS  TO  BE  CONSIDERED:  ^ 

Monday,  February  7 — 1:00  p.m.  (Closed) 

1.  Postal  Rate  Commission  Opinion 
and  Recommended  Decision  in  Docket 
No.  MCOO-1 ,  Experimental  Ride- Along 
Periodicals  Classification  Change. 

2.  Annual  Performance  Report  1999. 

3.  Preliminary  Aimual  Performance 
Plan  Targets. 

4.  Financial  Performance. 

5.  Eproof  Service. 

6.  Personnel  Matters. 

7.  Compensation  Issues. 

Tuesday,  February  8 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
January  10-11,2000. 

2.  Remarks  of  the  Postmaster  General/ 
Chief  Executive  Officer. 

3.  Appointment  of  Members  to  Board 
Committees. 

4.  Preliminary  Annual  Performance 
Plan. 

5.  Fiscal  Year  1999  Comprehensive 
Statement  on  Postal  Operations. 

6.  Quarterly  Report  on  Service 
Performance. 

7.  Quarterly  Report  on  Financial 
Results. 


8.  Capital  Investment. 

a.  Business  Customer  Support 
Systems  (BCSS). 

9.  Report  on  the  South  Florida 
District. 

10.  Tentative  Agenda  for  the  March  6- 
7,  2000,  meeting  in  Washington,  DC. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Koerber,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfant 
Plaza,  SW,  Washington,  DC  20260- 
1000.  Telephone  (202)  268-4800. 

Thomas  J.  Koerber, 

Secretary. 

[FR  Doc.  00-2136  Filed  1-27-00;  3:10  pm] 

BILUNG  CODE  7710-12-M 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3208] 

United  States  International 
Telecommunication  Advisory 
Committee  for  Radiocommunication 
(ITAC-R)  and  Joint  Meeting  of  ITAC-R 
and  ITAC-T  Telecommunication 
Standardization  Sector  Notice  of 
Meetings; 

The  Department  of  State  announces 
meetings  of  the  U.S.  International 
Telecommunication  Advisory 
Committee  for  Radiocommunication 
(ITAC-R)  and  a  joint  meeting  of  the 
ITAC-R  and  ITAC-T  the  International 
Telecommunication  Advisory 
Committee — Teleconununi  cation 
Standardization.  The  purpose  of  the 
committee  is  to  advise  the  Department 
and  provide  strategic  planning 
recommendations  on 
telecommunication  and  information 
policy  matters  related  to  the  United 
States  participation  in  the  work  of 
International  Telecommunications 
Treaty  Organizations.  The  ITAC-R  will 
meet  from  9:30  to  noon  on  February  3, 
2000  in  room  5951  at  the  Department  of 
State  to  Prepare  for  the  ITU 
Radiocommunication  Assembly,  May  1- 
5,  2000.  A  joint  meeting  of  ITAC-R  and 
ITAC-T  will  meet  from  2  PM  to  4:30  PM 
on  February  3,  2000  in  room  5951  to 
prepare  for  international  study  group 
meetings  of  the  ITU-R  and  ITU-T  that 
deal  with  related  issues  concerning 
broadcasting  and  telecommimications 
matters,  and  IMT-2000  coordination 
between  ITAC-R  and  ITAC-T. 

Members  of  the  general  public  may 
attend  these  meetings  and  join  in  the 
discussions,  subject  to  the  Instructions 
of  the  Chair.  Admission  of  public 
members  will  be  limited  to  seating 
available.  Entrance  to  the  Department  of 
State  is  controlled;  people  intending  to 
attend  any  of  these  meetings  should 


send  a  fax  to  202-647-7407  not  later 
than  24  hours  before  the  meeting.  This 
fax  should  display  the  name  of  the 
meeting,  (ITAC-R  or  Joint  ITAC-R  and 
ITAC-T)  and  date  of  the  meeting,  your 
name,  social  security  number,  date  of 
birth,  and  organizational  affiliation.  One 
of  the  following  valid  photo 
identifications  will  be  required  for 
admittance:  US  driver's  license,  US 
passport,  and  US  Government 
identification  card.  Enter  From  the  "C" 
Street  Main  Lobby;  in  view  of  escorting 
requirements,  non-Government 
attendees  should  plan  to  arrive  not  later 
than  15  minutes  before  the  meeting 
begins. 

Dated:  January  27,  2000. 
lohn  T.  Gilsenan, 

Deputy  Director  of  Multilateral  Affairs,  U.S. 

Department  of  State. 

[FR  Doc.  00-2118  Filed  1-28-00;  8:45  am] 

BILUNG  CODE  4710-45-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

[FTA  Docket  No.  FTA-2000-6823] 

Notice  of  Request  for  ttie  Extension  of 
Currently  Approved  Information 
Collections 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  extend  the  following 
currently  approved  information 
collections: 

(1)  Nondiscrimination  as  it  Applies  to 
FTA  Grant  Programs 

(2)  Title  VI  as  it  Applies  to  FTA  Grant 
Programs 

(3)  Reporting  of  Technical  Activities 
by  FTA  Grant  Recipients 

(4)  Bus  Testing  Program 

DATES:  Comments  must  be  submitted 
before  March  31,  2000. 
ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  United  States 
Department  of  Transportation,  Central 
Dockets  Office,  PL-401,  400  Seventh 
Street,  SW,  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
10  a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
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comments  mu  ;t  include  a  self- 
addressed,  stajnped  postcard/envelope. 
FOR  FURTHER  IMFORMAT10N  CONTACT: 
Nondiscrimimttion  as  it  Applies  to  FTA 

Grant  Progn  ims  and  Title  VI  as  it 

Applies  to  F  TA  Grant  Programs — Mr. 

Akira  Sano,  Office  of  Civil  Rights, 

(202)366-41118. 
Reporting  of  T  ichnical  Activities  by 

FTA  Grant  I  ecipients — Ms.  Candace 

Noonan.  Ofl  ce  of  Planning,  (202) 

366-1648. 
Bus  Testing  Pi  ogram — Mr.  Tim  Johnson, 

Office  of  Re!  earch,  Demonstration  and 

Innovation,   202)  366-0212. 
SUPPtEMENTAR  f  INFORMATION:  Interested 
parties  are  inv  ted  to  send  comments 
regarding  any  ispect  of  these 
information  cc  Uections,  including:  (1) 
The  necessity  md  utility  of  the 
information  cc  UecUon  for  the  proper 
performance  of  the  functions  of  the 
FTA;  (2)  the  a<  curacy  of  the  estimated 
burden;  (3)  wa  ys  to  enhance  the  quality, 
utility,  and  ch  rity  of  the  collected 
information:  a  id  (4)  ways  to  minimize 
the  collection  jurden  without  reducing 
the  quality  of  me  collected  information. 
Comments  submitted  in  response  to  this 
notice  will  be  Bummarized  and/or 
included  in  th  3  request  for  0MB 
reinstatement  af  this  information 
collection. 

Title:  Nondi  scrimination  as  it  Applies 
to  FTA  Grant  1  'rograms  (OMB  Number: 
2132-0542). 

Background :  All  entities  receiving 
Federal  flnanc  ial  assistance  from  FTA 
are  prohibited  from  discriminating 
against  any  employee  or  applicant  for 
employment  because  of  race,  color, 
creed,  sex,  nat  ional  origin,  age,  or 
disability.  To  msure  that  FTA's  equal 
employment  opportunity  (EEO) 
procedures  aiv  followed,  FTA  requires 
grant  recipien  s  to  submit  written  EEO 
plans  to  FTA  I  or  approval.  FTA's 
assessment  of  this  requirement  shows 
that  the  formu  ating,  submitting,  and 
implementing  of  EEO  programs  should 
minimally  inc  ease  costs  for  FTA 
applicants  an(  recipients. 

To  determir  e  a  grantee's  compliance 
with  applicab  e  laws  and  requirements, 
grantee  submi  ssions  are  evaluated  and 
analyzed  base  1  on  the  following  criteria. 
First,  an  EEO  )rogram  must  include  an 
EEO  policy  sti  tement  issued  by  the 
chief  executiv  3  officer  covering  all 
employment  f  ractices,  including 
recruitment,  selection,  promotions, 
terminations,  ransfers.  layoffs, 
compensation,  training,  benefits,  and 
other  terms  ai  d  conditions  of 
employment,  second,  the  policy  must 
be  placed  con  ipicuously  so  that 
employees,  ap  plicants,  and  the  general 
public  are  awi  ire  of  the  agency's  EEO 
commitment. 


The  data  derived  from  written  EEO 
and  affirmative  action  plans  will  be 
used  by  the  Office  of  Civil  Rights  in 
monitoring  grantees'  compliance  with 
applicable  EEO  laws  and  regulations. 
This  monitoring  and  enforcement 
activity  will  ensure  that  minorities  and 
women  have  equitable  access  to 
employment  opportunities  and  that 
recipients  of  Federal  funds  do  not 
discriminate  against  any  employee  or 
applicant  because  of  race,  color,  creed, 
sex,  national  origin,  age,  or  disability. 

Respondents:  FTA  grant  recipients. 

Estimated  Annual  Burden  on 
Respondents:  30  hours  for  each  the  150 
EEO  submissions. 

Estimated  Total  Annual  Burden: 
4,500  hoiu-s. 

Frequency:  On  occasion,  every  3 
years,  annually. 

Title:  Title  VI  as  it  Applies  to  FTA 
Grant  Programs  (OMB  Number:  2132- 
0542). 

Background:  Section  601  of  Title  VI  of 
the  Civil  Rights  Act  of  1964  states:  "No 
person  in  the  United  States  shall,  on  the 
grounds  of  race,  color,  or  national 
origin,  be  excluded  from  participation 
in,  be  denied  the  benefits  of,  or  be 
subjected  to  discrimination  under  any 
program  or  activity  receiving  Federal 
financial  assistance."  This  information 
collection  is  required  by  the  Department 
of  Justice  (DOJ)  Title  VI  Regulation,  28 
CFR  part  42,  subpart  F  (§42.406),  and 
DOT  Order  1000.12.  FTA  policies  and 
requirements  are  designed  to  clarify  and 
strengthen  these  regulations.  This 
requirement  is  applicable  to  all 
applicants,  recipients,  and  subrecipients 
receiving  Federal  financial  assistance. 
Experience  has  demonstrated  that  a 
program  requirement  at  the  application 
stage  is  necessary  to  assure  that  benefits 
and  services  are  equitably  distributed  by 
grant  recipients.  The  requirements 
prescribed  by  the  Office  of  Civil  Rights 
accomplish  that  objective  while 
diminishing  possible  vestiges  of 
discrimination  among  FTA  grant 
recipients. 

FTA's  assessment  of  this  requirement 
indicated  that  the  formulation  and 
implementation  of  the  Title  VI  program 
should  occur  with  a  decrease  in  costs  to 
such  applicants  and  recipients. 

All  FTA  grant  applicants,  recipients, 
and  subrecipients  are  required  to  submit 
applicable  Title  VI  information  to  the 
FTA  Office  of  Civil  Rights  for  review 
and  approval.  If  FTA  did  not  conduct 
pre-award  reviews,  solutions  would  not 
be  generated  in  advance  and  program 
improvements  could  not  be  integrated 
into  projects.  FTA's  experience  with 
pre-award  reviews  for  all  projects  and 
grants  suggests  this  method  contributes 
to  maximum  efficiency  and  cost 


effectiveness  of  FTA  dollars  and  has 
kept  post-award  complaints  to  a 
minimum.  Moreover,  the  objective  of 
the  Title  VI  statute  can  be  more  easily 
attained  and  beneficiaries  of  FTA 
funded  programs  have  a  greater 
likelihood  of  receiving  transit  services 
and  related  benefits  on  a 
nondiscriminatory  basis. 

Respondents:  FTA  grant  recipients. 

Estimated  Annual  Burden  on 
Respondents:  23.4  hours  for  each  of  the 
200  Title  VI  programs. 

Estimated  Total  Annual  Burden: 
4,680  hours. 

Frequency:  Annual. 

Title:  Reporting  of  Technical- 
Activities  by  FTA  Grant  Recipients 
{OMB  Number:  2132-0549). 

Background:  49  U.S.C.  Sections  5303 
and  5313(a)  and  (b)  authorize  the  use  of 
Federal  funds  to  assist  metropolitan 
planning  organizations  (MPOs),  states, 
and  local  public  bodies  in  developing 
transportation  plans  and  programs  to 
serve  future  transportation  needs  of 
urbanized  areas  and  nonurbanized  areas 
throughout  the  nation.  As  part  of  this 
effort,  MPOs  are  required  to  consider  a 
wide  range  of  goals  and  objectives  and 
to  analyze  alternative  transportation 
system  management  and  investment 
strategies.  These  objectives  are 
measured  by  definable  activities  such  as 
planning  certification  reviews  and  other 
related  activities. 

The  information  collected  by  these 
forms  is  used  to  report  annually  to 
Congress,  the  Secretary,  and  to  the 
Federal  Transit  Administrator  on  how 
grantees  are  responding  to  national 
emphasis  areas  and  congressional 
direction,  and  allows  FTA  to  track 
grai^es'  use  of  Federal  planning  and 
research  funds. 

Respondents:  FTA  grant  recipients. 

Estimated  Annual  Burden  on 
Respondents:  3  hours  for  each  of  the  50 
respondents. 

Estimated  Total  Annual  Burden:  150 
hours. 

Frequency:  Annual. 

Title:  Bus  Testing  Program  (OMB 
Number:  2132-0550). 

Background:  49  U.S.C.  5323(c) 
provides  that  no  Federal  funds 
appropriated  or  made  available  after 
September  30,  1989,  may  be  obligated  or 
expended  for  the  acquisition  of  a  new 
bus  model  (including  any  model  using 
alternative  fuels)  unless  the  bus  has 
been  tested  at  the  Bus  Testing  Center 
(Center)  in  Altoona,  Pennsylvania.  49 
U.S.C.  5318(a)  further  specifies  that 
each  new  bus  model  is  to  be  tested  for 
maintainability,  reliability,  safety, 
performance  (including  braking 
performance),  structiual  integrity,  fuel 
economy,  emissions,  and  noise. 
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The  operator  of  the  Bus  Testing 
Center,  the  Pennsylvania  Transportation 
Institute  (PTI),  has  entered  into  a 
cooperative  agreement  with  FTA.  PTI 
operates  and  maintains  the  Center,  and 
establishes  and  collects  fees  for  the 
testing  of  the  vehicles  at  the  facility. 
Upon  completion  of  the  testing  of  the 
vehicle  at  the  Center,  a  test  report  is 
provided  to  the  manufacturer  of  the  new 
bus  model.  The  bus  manufactiirer 
certifies  to  an  FTA  grantee  that  the  bus 
the  grantee  is  purchasing  has  been 
tested  at  the  Center.  Also,  grantees  about 
to  purchase  a  bus  use  this  report  to 
assist  them  in  making  their  purchasing 
decisions.  PTI  maintains  a  reference  file 
for  all  the  test  reports  which  are  made 
available  to  the  public. 

Respondents:  Bus  manufacturers. 

Estimated  Annual  Burden  on 
Respondents:  3  hours  for  each  of  the  20 
bus  manufecturers. 

Estimated  Total  Annual  Burden:  60 
hours. 

Frequency:  Annual. 

Issued:  January  24,  2000. 
Dorrie  Y.  Aldrich, 

Associate  Administrator  for  Administration. 
[FR  Doc.  00-2013  Filed  1-28-00;  8:45  am] 
BILLING  CODE  4910-57-U 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

January  10,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  1,  2000  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0666. 

Form  Number:  IRS  Form  673. 

Type  of  Review:  Extension. 

Title:  Statement  For  Claiming  Benefits 
Provided  by  Section  911  of  the  Internal 
Revenue  Code. 

Description:  Form  673  is  completed 
by  a  citizen  of  the  United  States  and  is 
furnished  to  his  or  her  employer  in 


order  to  exclude  fi-om  income  tax 
withholding  all  or  part  of  the  wages 
paid  the  citizen  for  services  performed 
outside  the  United  States. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 
Farms,  Federal  Government. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
25,000  hoiu-s. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  00-2028  Filed  1-28-00;  8:45  amj 

BIUJNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  21,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  IDepartment  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  1,  2000  to 
be  assiu«d  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  New. 

Form  Number:  IRS  Form  A. 

Type  of  Review:  New  collection. 

Title:  Qualifications  Availability 
Form. 

Description:  Form  A  is  used  by 
external  applicants  applying  for  clerical 
and  technical  positions  with  the 
Internal  Revenue  Service.  Applicants 
will  complete  information  relating  to 
their  address,  job  preference,  veteran's 
preference  and  a  series  of  occupational 
questions,  knowledge  and  skills  along 
with  background  information. 


Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
90,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
45,000  hours. 

OMB  Number:  1545-0143. 

Form  Number:  IRS  Form  2290. 

Type  o/i?eview;  Extension. 

Title:  Heavy  Highway  Vehicle  Use 
Tax  Return. 

Description:  Form  2290  is  used  to 
compute  and  report  the  tax  imposed  by 
section  4481  on  the  highway  use  of 
certain  motor  vehicles.  The  information 
is  used  to  determine  whether  the 
taxpayer  has  paid  the  correct  amount  of 
tax. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500,625. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping 39  hr.,  28  min. 

Learning  about  the  law         18  min. 

or  the  form. 
Preparing,  copying,  and        57  min. 

sending  the  form  to  the 

IRS. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  19,223,213 
hours. 

OMB  Number:  1545-1221. 

Regulation  Project  Number:  EE-147- 
87  Final. 

Type  of  Review:  Extension. 

Title:  Qualified  Separate  Lines  of 
Business. 

Description:  The  affected  public 
includes  employers  who  maintain 
qualified  employee  retirement  plans. 
Where  applicable,  the  employer  must 
furnish  notice  to  the  IRS  tliat  the 
employer  treats  itself  as  operating 
qualified  separate  lines  of  business  and 
some  may  request  an  IRS  determination 
that  such  lines  satisfy  administrative 
scrutiny. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  253. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  3  hrs.,  27 
min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  899  hours. 

OMB  Number:  1545-1530. 

Form  Number:  None. 

Type  of  Review:  Extension.  ^ 

Title:  Tip  Rate  Determination 
Agreement  (Gaming  Industry). 

Description:  Information  is  required 
by  the  Internal  Revenue  Service  in  its 
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Compliance  efforts  to  assist  employers 
and  their  emp  oyees  in  imderstanding 
and  complying  with  section  6053(a), 
which  require^  employees  to  report  all 
their  tips  monthly  to  their  employers. 

Respondentk:  Business  or  other  for- 
profit. 

Estimated  tiumber  of  Respondents/ 
Recordkeeping:  100. 

Estimated  Burden  Hours  Per 
Respondent/Rlecordkeeper:  4  hr.,  40 
min.  I 

Frequency  (^Response:  On  occasion. 

Estimated  Total  Reporting/ . 
Recordkeeping  Burden:  4,367  hoiu^. 

Clearance  OfGJcer:  Garrick  Shear, 
Internal  Re^ienue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224 

OMB  Review^:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of 
Managemeiit  and  Budget,  Room 


10202,  New  Executive  Office 
Building,  Washington.  DC  20503 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  00-2029  Filed  1-28-00;  8:45  am) 

BtLUNQ  CODE  4830-01-P 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Announcement  of  the  Spring 
Unsolicited  Grant  Competition  Grant 
Program 

agency:  United  States  Institute  of  Peace. 
action:  Notice. 

SUMMARY:  The  Agency  annoimces  its 
Upcoming  Spring  Unsolicited  Grant 
Deadline,  which  offers  support  for 
research,  education  and  training,  and 
the  dissemination  of  information  on 
international  peace  and  conflict 
resolution. 


Deadline:  March  1,  2000. 

DATES:  Application  Materied  Available 
on  Request.  Receipt  Date  for  Retiun  of 
Application:  March  1,  2000.  Notification 
of  Awards:  June  2000. 

ADDRESSES:  For  Application  Package: 
United  States  Institute  of  Peace  Grant 
Program— Unsolicited  Grants,  1200  17th 
Street,  NW,  Suite  200,  Washington,  DC 
20036-3011,  (202)  429-3842  (phone), 
(202)  429-429-6063  (fax),  (202)  457- 
1719  (TTY),  Email: 
grant program@usip .  org 

Applications  also  available  on-line  at 
our  web  site:  www.usip.org 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Grant  Program,  Phone  (202)  429-3842. 

Dated:  January  20,  2000. 
Bemice  J.  Carney, 

Director,  Office  of  Administration. 

{FR  Doc.  00-2036  Filed  1-28-00;  8:45  am] 

BIUJNQ  CODE  6820-AR-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Circular  97-15; 
Introduction 

Correction 

In  rule  document  99-33429  beginning 
on  page  72414  in  the  issue  of  Monday, 
December  27,  1999,  make  the  following 
correction: 

On  page  72414,  in  the  table,  in  the 
first  column  labeled  "Item",  the  second 
Roman  numeral  "I"  should  read  "11",  in 
sequence. 

(FR  Doc.  C9-33429  Filed  1-28-00;  8:45  am] 

BILLING  CODE  1 505-01 -O 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12, 19,  and  52 

[FAC  97-15;  FAR  Case  98-011;  Item  VII] 

RIN  9000-AI33 

Federal  Acquisition  Regulation;  SBA's 
8(a)  Business  Development  Program 

Correction 

In  rule  document  99-33436  appearing 
on  page  72447  in  the  issue  of  Monday, 
December  27,  1999,  make  the  following 
corrections: 

On  page  72447,  in  the  first  column, 
under  the  heading  DATES:,  under 
"Applicability  Date:",  "December  21, 


1999"  should  read  "December  27, 
1999". 

(FR  Doc.  C9-33436  Filed  1-28-00;  8:45  am) 
BILLING  CODE  1505-01-O 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  25  and  52 

[FAC  97-15;  FAR  Case  97-024;  item  II] 

RIN  9000-AH30 

Foreign  Acquisition  Regulation; 
Foreign  Acquisition  (Part  25  Rewrite) 

Correction 

In  rule  document  99-33431  beginning 
on  page  72416,  in  the  issue  of  Monday, 
December  27,  1999,  make  the  following 
corrections: 

25.100    [Corrected] 

1.  On  page  72422,  in  the  first  column, 
in  section  25.100,  in  the  fifth  line,  in  the 
introductory  text,  after  "United  States", 
add  "including  supplies  acquired  under 
contracts  set  aside  for  small  business 
concerns,  if — 

(a)The  supply  contract  exceeds  the 
micro-purchase  threshold;  or". 

25.504-4    [Corrected] 

2.  On  page  72428,  in  section  25.504- 
4(a},  in  the  table  at  the  bottom  of  the 
page,  in  the  last  line  entry, 
"NEL=10,600"  should  read 
"*NEL=10,600" 

52.225-2    [Corrected] 

3.  On  page  72434,  in  section  52.225- 
2(a),  ki  the  second  column,  in  the  ninth 
line,  "and"  should  read  "end". 

52.225-4    [Corrected] 

4.  On  page  72435,  in  section  52.225- 
4,  in  the  third  column,  in  the  eighth 
line,  "List^s  necessary)"  should  read 
"(List  as  necessary)". 

52.225-9    [Corrected] 

5.  On  page  72437,  in  section  52.225- 
9(b)(2),  in  the  third  column,  in  the 
fourth  line,  "[Contracting  Officer  to  list 
applicable  excepted  materials  or 


indicate  "none")"  should  read 
"[Contracting  Officer  to  list  applicable 
excepted  materials  or  indicate 
"none"]". 

52.225-11    [Corrected] 

6.  On  page  7243^in  section  52.225- 
11(b)(3),  in  the  secOTid  column,  in  the 
fifth  line,  "[Contracting  Officer  to  list 
applicable  excepted  materials  or 
indicate  "none")"  should  read 
"{Contracting  Officer  to  list  applicable 
excepted  materials  or  indicate 
none  J  . 

[FR  Doc.  C9-33431  Filed  1-28-00;  8:45  am) 
B4LUNG  CODE  1S05-01-D 


DEPARTMENT  OF  EDUCATION 

Wet>-ba8ed  Education  Commission; 
Hearing  and  Meeting 

Correction 

In  notice  docimient  00-1455, 
beginning  on  page  3431,  in  the  issue  of 
Friday,  )anuary  21,  2000,  in  the  third 
column,  in  the'  FOR  FURTHER 
INFORMATION  CONTACT:  section  in 

the  last  line  "david XByer@ed.gov" 

should  read  "david Byer@ed.gov". 

|FR  Doc.  CO-1455  Filed  1-28-00;  8:45  amj 

BILLING  CODE  1506-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42317;  File  No.  SR-Phix- 
99-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Amending  tt>e 
Exchange's  Certificate  of  Incorporation 

Correction 

In  notice  document  00-780  beginning 
on  page  2215  in  the  issue  of  Thursday, 
)anuary  13,  2000,  in  the  third  coliimn, 
at  the  end  of  the  first  paragraph  under 
in.  Solication  of  Conunents.  "(insert  21 
days  firom  date  of  publication)."  should 
read  "February  3,  2000.". 

[FR  Doc.  CO-780  Filed  1-28-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[DA  99-2743] 

Non-SubstantV^e  Revisions  to  the 
Table  of  FreqUsncy  Allocations 

agency:  Federil  Communications 

Commission. 

action:  Final  riile. 


SUMMARY:  This  docimient  revises  the 
Table  of  Frequi  incy  Allocations 
("Table").  This  action  is  necessary  in 
order  to  more  dearly  display  the  Table 
and  to  assist  tl^e  Federal  Register  staff 
by  making  easiler  for  them  to  maintain 
the  Table  in  th  j  Code  of  Federal 
Regulations.  The  intended  effect  of  this 
action  is  to  prasent  the  Table  in  a  clearer 
manner,  therel  y  assisting  the  public  in 
making  decisic  ns  about  the  radio 
spectnun. 

DATES:  Effectiv|e  January  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Mooring.  Officp  of  Engineering  and 
Technology,  (2|02)  418-2450. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Conunission's 
Memorandum  jOpinion  and  Order,  DA 
99-2743,  adopted  December  16, 1999, 
and  released  December  20.  1999.  The 
full  text  of  thia  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  ReferencQ  Center  (Room  TW- 
A257),  445  12lh  Street,  S.W., 
Washington,  D.C,  and  is  available  on 
the  FCC's  hitefnet  site  at  www.fcc.gov/ 
Bureaus/         I 

Engineering '  Technology Orders/ 

1999.  The  dociment  also  may  be 
purchased  froi  a  the  Commission's 
duplication  contractor.  International 
Transcription  Service,  (202)  857-3800. 
1231  20th  Strdet,  N.W.  Washington,  D.C. 
20036.  I 

Summary  of  tfee  Order 

1.  By  this  acxion.  the  Commission's 
Office  of  Engimeering  and  Technology 
and  Office  of  Managing  Director  amends 
the  Table  and  supporting  sections  of  the 
Commission's!  rules  in  order  to  more 
clearly  display  the  Table  and  to  assist 
the  Federal  Register  staff  by  making  it 
easier  for  thai*  to  maintain  the  Table  in 
the  Code  of  Faderal  Regulations.  We 
take  this  actirai  with  the  concurrence  of 
the  National  Teleconununications  and 
Information  Ajdministration.  We  also 
take  this  oppcrtimity  to  make  the 
following  types  of  non-substantive 
amendments: 

•  The  International  Table  in  the 
Commission'a  rules  is  updated  to  reflect 


the  [International]  Table  of  Frequency 
Allocations  as  it  is  found  in  the  1998 
International  Telecommunication  Union 
Radio  Regulations; 

•  International  footnotes  in  the 
United  States  Table  that  have  not  been 
substantively  revised  are  re-nimibered; 

•  Expired  footnotes  or  portions  of 
footnotes  are  removed  from  the  United 
States  Table; 

•  The  special-use  frequencies  column 
of  the  Table  is  removed;  and 

•  Various  typographical  errors  and 
omissions  are  corrected. 

As  a  by-product  of  this  action,  we  will 
now  be  able  to  place  the  Tableau  the 
Commission's  web  site  and  to  update 
the  on-line  Table  shortly  after  any 
amendments  to  the  Table  have  been 
released. '  This  ministerial  action  does 
not  make  any  substantive  change  to  any 
licensee's  legal  rights  and 
responsibilities. 

2.  Part  2  of  the  Commission's  rules,  IS 
AMENDED  as  set  forth,  effective  upon 
publication  in  the  Federal  Register. 
This  action  is  taken  pursuant  to 
authority  foimd  in  sections  4(i)  and  303 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303,  and 
in  §§0.31,  0.231(b)  and  0.241  of  the 
Commission's  rules,  47  CFR  0.31, 
0.231(b)  and  0.241. 

List  of  Subjects  in  47  CFR  Part  2 

Radio,  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  2  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  IMATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  302,  303,  307, 
336  and  337,  unless  otherwise  noted. 

2.  Paragraph  2.100  is  revised  to  read 
as  follows: 

§  2.1 00    International  regulations  in  force. 

The  provisions  of  the  Radio 
Regulations  (Geneva,  1998)  apply 
provisionally  as  from  January  1, 1999, 
unless  an  earlier  date  is  specified  in 
Article  S59. 


■  The  on-line  Table  may  be  found  at  http:// 
www.fcc.gov/oet/spectrum/.  We  caution  users  of 
the  on-line  Table  that  the  Table  as  published  by 
Federal  Register  remains  the  legal  source 
document. 


3.  Section  2.104  is  revised  to  read  as 
follows: 

§  2.1 04    International  Table  of  Frequency 
Allocations. 

(a)  The  International  Table  of 
Frequency  Allocations  is  subdivided 
into  the  Region  1  Table  (column  1  of 

§  2.106),  the  Region  2  Table  (colimm  2 
of  §  2.106),  and  the  Region  3  Table 
(column  3  of  §  2.106).  The  International 
Table  is  included  for  informational 
purposes  only. 

(b)  Regions.  For  the  allocation  of 
frequencies  the  International 
Telecommiuiication  Union  (ITU)  has 
divided  the  world  into  three  Regions ' 
as  shown  in  Figure  1  of  this  section  and 
described  as  follows: 

(1)  Region  1.  Region  1  includes  the 
area  limited  on  the  east  by  line  A  (lines 
A,  B  and  C  are  defined  below)  and  on 
the  west  by  line  B,  excluding  any  of  the 
territory  of  the  Islamic  Republic  of  Iran 
which  lies  between  these  limits.  It  also 
includes  the  whole  of  the  territory  of 
Armenia,  Azerbaijan,  Russian 
Federation,  Georgia,  Kazakstan, 
Mongolia,  Uzbekistan,  Kyrgyzstan, 
Tajikistan,  Turkmenistan,  Turkey  and 
Ukraine  and  the  area  to  the  north  of 
Russian  Federation  which  lies  between 
lines  A  and  C. 

(2)  Region  2.  Region  2  includes  the 
area  limited  on  the  east  by  line  B  and 
on  the  west  by  line  C. 

(3)  Region  3.  Region  3  includes  the 
area  limited  on  the  east  by  line  C  and 
on  the  west  by  line  A,  except  any  of  the 
territory  of  Armenia,  Azerbaijan, 
Russian  Federation,  Georgia,  Kazakstan, 
Mongolia,  Uzbekistan,  Kyrgyzstan, 
Tajildstan,  Turkmenistan,  Tmkey  and 
Ukraine  and  the  area  to  the  north  of 
Russian  Federation.  It  also  includes  that 
part  of  the  territory  of  the  Islamic 
Republic  of  Iran  lying  outside  of  those 
limits. 

(4)  The  lines  A,  B  and  C  are  defined 
as  follows: 

(i)  Line  A.  Line  A  extends  from  the 
North  Pole  along  meridian  40°  East  of 
Greenwich  to  parallel  40°  North;  thence 
by  great  circle  arc  to  the  intersection  of 
meridian  60°  East  and  the  Tropic  of 
Cancer;  thence  along  the  meridian  60° 
East  to  the  South  Pole. 

(ii)  Une  B.  Line  B  extends  .from  the 
North  Pole  along  meridian  10°  West  of 
Greenwich  to  its  intersection  with 
parallel  72°  North;  thence  by  great  circle 
arc  to  the  intersection  of  meridian  50° 
West  and  parallel  40°  North;  thence  by 
great  circle  arc  to  the  intersection  of 
meridian  20°  West  and  parallel  10° 


•  It  should  be  noted  that  where  the  words 
"regions"  or  "regional"  are  without  a  capital  "R." 
they  do  not  relate  to  the  three  Regions  here  defined 
for  purposes  of  frequency  allocation. 
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South;  thence  along  meridian  20°  West 
to  the  South  Pole. 

(iii)  Line  C.  Line  C  extends  from  the 
North  Pole  by  great  circle  arc  to  the 
intersection  of  parallel  65°  30'  North 
with  the  international  boundary  in 
Bering  Strait;  thence  by  great  circle  arc 
to  the  intersection  of  meridian  165°  East 
of  Greenwich  and  parallel  50°  North; 
thence  by  great  circle  arc  to  the 
intersection  of  meridian  170°  West  and 
parallel  10°  North;  thence  along  parallel 
10°  North  to  its  intersection  with 
meridian  120°  West;  thence  along 
meridian  120°  West  to  the  South  Pole. 

(c)  Areas.  To  further  assist  in  the 
international  allocation  of  the  radio 
spectrum,  the  ITU  has  established  five 
special  geographical  areas  and  they  are 
defined  as  follows: 

(1)  The  term  "African  Broadcasting 
Area"  means: 

(i)  African  countries,  parts  of 
countries,  territories  and  groups  of 
territories  situated  between  the  parallels 
40°  South  and  30°  North; 

(ii)  Islands  in  the  Indian  Ocean  west 
of  meridian  60°  East  of  Greenwich, 
situated  between  the  parallel  40°  South 
and  the  great  circle  arc  joining  the 
points  45°  East,  11°  30'  North  and  60° 
East,  15°  North;  and 

(iii)  Islands  in  the  Atlantic  Ocean  east 
of  line  B,  situated  between  the  parallels 
40°  South  and  30°  North. 

(2)  The  "European  Broadcasting 
Area"  is  boimded  on  the  west  by  the 
western  boundary  of  Region  1,  on  the 
east  by  the  meridian  40°  East  of 
Greenwich  and  on  the  south  by  the 
parallel  30°  North  so  as  to  include  the 
northern  part  of  Saudi  Arabia  and  that 
part  of  those  countries  bordering  the 
Mediterranean  within  these  limits.  In 
addition,  Iraq,  Jordan  and  that  part  of 
the  territory  of  Syria,  Turkey  and 
Ukraine  lying  outside  the  above  limits 
are  included  in  the  European 
Broadcasting  Area. 

(3)  The  "European  Maritime  Area"  is 
bounded  to  the  north  by  a  line 
extending  along  parallel  72°  North  from 
its  intersection  with  meridian  55°  East 
of  Greenwich  to  its  intersection  with 
meridian  5°  West,  then  along  meridian 
5°  West  to  its  intersection  with  parallel 
67°  North,  thence  along  parallel  67° 
North  to  its  intersection  with  meridian 
32°  West;  to  the  west  by  a  line  extending 
along  meridian  32°  West  to  its 
intersection  with  parallel  30°  North;  to 
the  south  by  a  line  extending  along 
parallel  30°  North  to  its  intersection 
with  meridian  43°  East;  to  the  east  by  a 
line  extending  along  meridian  43°  East 
to  its  intersection  with  parallel  60° 
North,  thence  along  parallel  60°  North 
to  its  intersection  with  meridian  55° 
East  and  thence  along  meridian  55°  East 


to  its  intersection  with  parallel  72° 
North. 

(4)  The  "Tropical  Zone"  (see  Figiu-e  1 
of  this  section)  is  defined  as: 

(i)  The  whole  of  that  area  in  Region 
2  between  the  Tropics  of  Cancer  and 
Capricorn. 

(ii)  The  whole  of  that  area  in  Regions 
1  and  3  contained  between  the  parallels 
30°  North  and  35°  South  with  the 
addition  of: 

(A)  The  area  contained  between  the 
meridians  40°  East  and  80°  East  of 
Greenwich  and  the  parallels  30°  North 
and  40°  North;  and 

(B)  That  part  of  Libya  north  of  parallel 
30°  North. 

(iii)  In  Region  2,  the  Tropical  Zone 
may  be  extended  to  parallel  33°  North, 
subject  to  special  agreements  between 
the  countries  concerned  in  that  Region. 

(5)  A  sub-Region  is  an  area  consisting 
of  two  or  more  countries  in  the  same 
Region. 

(d)  Categories  of  services  and 
allocitions.  (1)  Primary  and  secondary 
services.  Where,  in  a  box  of  the 
International  Table  in  §  2.106,  a  band  is 
indicated  as  allocated  to  more  than  one 
service,  either  on  a  worldwide  or 
Regional  basis,  such  services  are  listed 
in  the  following  order: 

(i)  Services  the  names  of  which  are 
printed  in  "capitals"  (example:  FIXED); 
these  are  called  "primary"  services;  and 

(ii)  Services  the  names  of  which  are 
printed  in  "normal  characters" 
(example:  Mobile);  these  are  called 
"secondary"  services  (see  paragraph 
(d)(3)  of  this  section). 

(2)  Additional  remarks  shall  be 
printed  in  normal  characters  (example: 
MOBILE  except  aeronautical  mobile). 

(3)  Stations  of  a  secondary  service: 
(i)  Shall  not  cause  harmful 

interference  to  stations  of  primary 
services  to  which  frequencies  are 
already  assigned  or  to  which 
frequencies  may  be  assigned  at  a  later 
date; 

(ii)  Cannot  claim  protection  from 
harmful  interference  from  stations  of  a 
primary  service  to  which  frequencies 
are  already  assigned  or  may  be  assigned 
at  a  later  date;  and 

(iii)  Can  claim  protection,  however, 
from  harmful  interference  from  stations 
of  the  same  or  other  secondary  service(s) 
to  which  frequencies  may  be  assigned  at 
a  later  date. 

(4)  Where  a  band  is  indicated  in  a 
footnote  of  the  International  Table  as 
allocated  to  a  service  "on  a  secondary 
basis"  in  an  area  smaller  than  a  Region, 
or  in  a  particular  country,  this  is  a 
secondary  service  (see  paragraph  (d)(3) 
of  this  section). 

(5)  Where  a  band  is  indicated  in  a 
footnote  of  the  International  Table  as 


allocated  to  a  service  "on  a  primary 
basis",  in  an  area  smaller  than  a  Region, 
or  in  a  particular  country,  this  is  a 
primary  service  only  in  that  area  or 
coxmtry. 

(e)  Additional  allocations.  (1)  Where 
a  band  is  indicated  in  a  footnote  of  the 
International  Table  as  "also  allocated" 
to  a  service  in  an  cirea  smaller  than  a 
Region,  or  in  a  particular  country,  this 
is  an  "additional"  allocation,  i.e.  an 
allocation  which  is  added  in  this  area  or 
in  this  coimtry  to  the  service  or  services 
which  are  indicated  in  the  International 
Table. 

(2)  If  the  footnote  does  not  include 
any  restriction  on  the  service  or  services 
concerned  apart  from  the  restriction  to 
operate  only  in  a  particular  area  or 
coimtry,  stations  of  this  service  or  these 
services  shall  have  equality  of  right  to 
operate  with  stations  of  the  other 
primary  service  or  services  indicated  in 
the  International  Table. 

(3)  If  restrictions  are  imposed  on  an 
additional  allocation  in  addition  to  the 
restriction  to  operate  only  in  a  particular 
area  or  coiuitry,  this  is  indicated  in  the 
footnote  of  the  International  Table. 

(f)  Alternative  allocations.  (1)  Where  a 
band  is  indicated  in  a  footnote  of  the 
International  Table  as  "allocated"  to  one 
or  more  services  in  an  area  smaller  than 
a  Region,  or  in  a  particidar  coimtry,  this 
is  an  "alternative"  allocation,  i.e.  an 
allocation  which  replaces,  in  this  area  or 
in  this  country,  the  allocation  indicated 
in  the  Table. 

(2)  If  the  footnote  does  not  include 
any  restriction  on  stations  of  the  service 
or  services  concerned,  apart  from  the 
restriction  to  operate  only  in  a  particular 
area  or  country,  these  stations  of  such  a 
service  or  services  shall  have  an 
equality  of  right  to  operate  with  stations 
of  the  primary  service  or  services, 
indicated  in  die  International  Table,  to 
which  the  band  is  allocated  in  other 
areas  or  countries. 

(3)  If  restrictions  are  imposed  on 
stations  of  a  service  to  which  an 
alternative  allocation  is  made,  in 
addition  to  the  restriction  to  operate 
only  in  a  particular  country  or  area,  this 
is  indicated  in  the  footnote. 

(g)  Miscellaneous  provisions.  (1) 
Where  it  is  indicated  that  a  service  may 
operate  in  a  specific  frequency  band 
subject  to  not  causing  harmful 
interference,  this  means  also  that  this 
service  cannot  claim  protection  from 
harmful  interference  caused  by  other 
services  to  which  the  band  is  allocated 
under  Chapter  SII  of  the  international 
Radio  Regulations. 

(2)  Except  if  otherwise  specified  in  a 
footnote,  the  term  "fixed  service", 
where  appearing  in  the  International 
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hand  top  comer  of  the  part  of  the  Table 
concerned. 

(3)  Within  each  of  the  categories 
specified  in  paragraph  (d)(1)  of  this 
section,  services  are  listed  in 
alphabetical  order  according  to  the 
French  language.  The  order  of  listing 
does  not  indicate  relative  priority 
within  each  category. 

(4)  In  the  case  where  there  is  a 
parenthetical  addition  to  an  allocation 
in  the  International  Table,  that  service 
allocation  is  restricted  to  the  type  of 
operation  so  indicated. 


(5)  The  footnote  references  which 
appear  in  the  International  Table  below 
the  allocated  service  or  services  apply  to 
the  whole  of  the  allocation  concerned. 

(6)  The  footnote  references  which 
appear  to  the  right  of  the  name  of  "a 
service  are  applicable  only  to  that 
particular  service. 

(7)  In  certain  cases,  the  names  of 
countries  appearing  in  the  footnotes 
have  been  simplified  in  order  to  shorten 
the  text. 

BILUNG  CODE  6712-01-P 
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Figure  1  to  §  2.104— Map 
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4.  Section  2, 
follows. 


105  is  revised  to  read  as 


States  Table  of  Frequency 


12.105    United: 
Allocations. 

(a)  The  Unitfed  States  Table  of 
Frequenc7  All  acations  (United  States 
Table)  is  subd  vided  into  the  Federal 
Government  Table  of  Frequency 
Allocations  (Federal  Government  Table, 
column  4  of  §  2.106)  and  the  Non- 
Federal  Goverliment  Table  of  Frequency 
Allocations  (Non-Federal  Government 
Table,  colunirt  5  of  §  2.106).  The  United 
States  Table  i^  based  on  the  Region  2 
Table  because  the  relevant  area  of 
jurisdiction  is  located  primarily  in 
Region  2  >  [i.ei  the  50  States,  the  District 
of  Columbia,  the  Caribbean  insular 
areas  ^  and  some  of  the  Pacific  insular 
areas). ^  "♦  The  t^ederal  Government  Table 
is  administered  by  the  National 
Telecommimications  and  Information 
Administratioii  (NTIA) ',  whereas  the 
Non-Federal  Government  Table  is 
administered  ly  the  Federal 
Commiuiicatians  Commission  (FCC).^ 

(b)  In  the  United  States,  radio 
spectrum  may  be  allocated  to  either 
Federal  government  or  non-Federal 
government  use  exclusively,  or  for 
shared  use.  In  !the  case  of  shared  use,  the 
type  of  services)  permitted  need  not  be 
the  same  [e.g..  Federal  government 
FIXED,  non-Federal  government 
MOBILE].  Thq  terms  used  to  designate 
categories  of  services  and  allocations ' 
in  columns  4  and  5  of  §  2.106 
correspond  to  fthe  terms  employed  by 
the  Intematioiial  Telecommunication 
Union  (ITU)  ii^  the  international  Radio 
Regulations 

(c)  Category  of  services.  (1)  Any 
segment  of  the  radio  spectnun  may  be 
allocated  to  th  b  Federal  govenunent 
and/or  non-Fe  deral  government  sectors 
either  on  an  e:  xlusive  or  shared  basis 
for  use  by  one  or  more  radio  services. 
In  the  case  wh  ere  an  allocation  has  been 


Dl 


sPaci 


>See$2.104(a)(|) 

'  The  Caribbean 
Coraraonwealth  ol 
territory  of  the 
Navassa  Island. 

^  The  Pacific  ini 
)ohnston  Atoll  an 

*  The  operation 
areas  located  in 
the  International 
of§  2.106).  The 
Region  3  are:  the 
Mariana  Islands; 
American  Samoa: 
Guam:  and  Baker 
Island,  Kingman 
Island. 

'Section  305(a) 
1934,  as  amended 
3533  (1992). 

•The 

'  Definitions  of 
contained  in  §2.1 


for  definition  of  Region  2. 
insular  areas  are:  The 
Puerto  Rico:  the  unincorporated 
United  States  Virgin  Islands:  and 


tie 


liar  areas  located  in  Region  2  are: 
Midway  Atoll. 

}f  stations  in  the  Pacific  insular 
jion  3  are  generally  governed  by 
ian  for  Region  3  (i.e.,  column  3 
iTic  insular  areas  located  in 

ommonwealth  of  the  Northern 
unincorporated  territory  of 

the  unincorporated  territory  of 

sland,  Howland  Island,  Jarvis 
qeef.  Palmyra  Island  and  Wake 

of  the  Communications  Act  of 
See  Pub.  Law  102-538,  106  Stat. 

Communibations  Act  of  1934,  as  amended, 
he  various  radio  services  used  are 


made  to  more  than  one  service,  such 
services  are  listed  in  the  following 
order: 

(i)  Services,  the  names  of  which  are 
printed  in  "capitals"  [example:  FIXED); 
these  are  called  "primary"  services; 

(ii)  Services,  the  names  of  which  are 
printed  in  "normal  characters" 
[example:  Mobile);  these  are  called 
"secondary"  services. 

(2)  Stations  of  a  secondary  service: 

(i)  Shall  not  cause  harmful 
interference  to  stations  of  primary 
services  to  which  frequencies  are 
already  assigned  or  to  which 
frequencies  may  be  assigned  at  a  later 
date; 

(ii)  Caimot  claim  protection  from 
harmful  interference  from  stations  of  a 
primary  service  to  which  frequencies 
are  already  assigned  or  may  be  assigned 
at  a  later  date;  and 

(iii)  Can  claim  protection,  however, 
from  harmful  interference  from  stations 
of  the  same  or  other  secondary  service(s) 
to  which  frequencies  may  be  assigned  at 

a  I AtAr  dfl.t6 

(d)  Format  of  the  United  States  Table 
and  the  Rule  Part  Cross  Reference 
Column.  (1)  The  frequency  band 
referred  to  in  each  allocation,  colunm  4 
for  Federal  government  and  column  5 
for  non-Federal  government,  is 
indicated  in  the  left-hand  top  comer  of 
the  column.  If  there  is  no  service  or 
footnote  indicated  for  a  band  of 
frequencies  in  either  column  4  or  5, 
then  the  Federal  government  or  the  non- 
Federal  government  sector,  respectively, 
has  no  access  to  that  band  except  as 
provided  for  by  §  2.102. 

(2)  When  the  Federal  Government  and 
Non-Federal  Government  Tables  are 
exactly  the  same  for  a  shared  band,  the 
line  between  columns  4  and  5  is  deleted 
and  the  allocations  are  shown  once. 

(3)  The  Federal  Government  Table, 
given  in  coliunn  4,  is  included  for 
informational  purposes  only. 

(4)  In  the  case  where  there  is  a 
parenthetical  addition  to  an  allocation 
in  the  United  States  Table  [example: 
FIXED-SATELLITE  (space-to-earth)], 
that  service  allocation  is  restricted  to  the 
type  of  operation  so  indicated. 

(5)  The  following  symbols  are  used  to 
designate  footnotes  in  the  United  States 
Table: 

(i)  Any  footnote  consisting  of  "S5." 
followed  by  one  or  more  digits,  e.g., 
S5.53,  or  any  footnote  not  prefixed  by  a 
letter,  e.g.,  459,  denotes  an  international 
footnote.  Where  an  international 
footnote  is  applicable,  without 
modification,  to  the  United  States  Table, 
the  footnote  appears  in  the  United 
States  Table  (columns  4  and  5)  and 
denotes  a  stipulation  affecting  both  the 
Federal  Government  Table  and  the  Non- 


Federal  Government  Table.  If,  however, 
an  international  footnote  pertains  to  a 
service  allocated  only  for  Federal 
government  or  non-Federal  government 
use,  the  international  footnote  will  be 
placed  only  in  the  affected  Table.  For 
example,  "AMATEUR  S5.142"  shall  be 
shown  only  in  the  Non-Federal 
Government  Table. 

(ii)  Any  footnote  consisting  of  the 
letters  US  followed  by  one  or  more 
digits,  e.g.,  US7,  denotes  a  stipulation 
affecting  both  the  Federal  Government 
Table  and  the  Non-Federal  Government 
Table. 

(iii)  Any  footnote  consisting  of  the 
letters  NG  followed  by  one  or  more 
digits,  e.g.,  NG2,  denotes  a  stipulation 
applicable  only  to  the  Non-Federal 
Government  Table  (column  5). 

(iv)  Any  footnote  consisting  of  the 
letter  G  following  by  one  or  more  digits, 
e.g.,  G2,  denotes  a  stipulation  applicable 
ODJy  to  the  Federal  Government  Table 
(column  4). 

(6)  If  a  frequency  or  frequency  band 
has  been  allocated  to  a 
radiocommimication  service  in  the  Non- 
Federal  Govenunent  Table,  then  a  cross 
reference  may  be  added  for  the  pertinent 
FCC  Rule  part  (column  6  of  §  2.106).  For 
example,  Uie  849-851  MHz  band  is 
allocated  to  the  non-Federal  government 
aeronautical  mobile  service,  rules  for 
the  use  of  the  849-851  MHz  band  have 
been  added  to  Part  22 — Public  Mobile 
Services  (47  CFR  part  22),  and  a  cross 
reference,  Public  Mobile  (22),  has  been 
added  in  Column  6  of  the  Table.  The 
exact  use  that  can  be  made  of  any  given 
frequency  or  frequency  band  (  e.g., 
chaunelling  plans,  allowable  emissions, 
etc.)  is  given  in  the  FCC  Rule  part(s)  so 
indicated.  The  FCC  Rule  parts  in  this 
column  are  not  allocations  and  are 
provided  for  informational  purposes 
only.  This  coliunn  also  may  contain 
explanatory  notes  for  informational 
piuposes  only. 

5.  Section  2.106  is  amended  as 
follows: 

a.  The  Table  proceeding  the 
international  footnotes  is  revised  and 
shall  begin  on  a  left-heind  page. 

b.  The  international  footnotes  section 
is  revised. 

c.  United  States  footnotes  US7,  US78, 
US221,  US256,  US257,  US296,  US303, 
US311,  US319,  and  US322  are  revised. 

d.  United  States  footnotes  US272, 
US284,  US326,  and  US341  are  removed. 

e.  The  heading  to  the  list  of  "Non- 
Govemment  (NG)  Footnotes"  is  revised 
and  in  the  parenthetical  following  the 
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heading  revise  "  non-Go vemment"  to 
read  "non-Federal  Government". 

f.  Non-Federal  government  footnotes 
NG47.  NG102,  NG120,  NG124,  NG128, 
and  NG147  are  revised. 

g.  Non-Federal  government  footnotes 
NG133,  NG139,  NG140,  and  NG154  are 
removed. 


h.  The  heading  to  the  list  of 
"Govemmept  (G)  Footnotes"  is  revised 
and  in  the  parenthetical  following  the 
heading  revise  "Government"  to  read 
"Federal  Government". 

i.  Federal  government  footnotes  GlOl 
and  Gil 9  are  removed. 


j.  Federal  government  footnote  G106 
is  revised. 

The  revisions  and  additions  read  as 
follows: 

§2.106    Table  of  Frequency  Allocations. 

BILUNG  CODE  6712-01-P 
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BILUNG  CODE  6712-01-C 

International  Footnotes 

Note:  The  International 
Telecommunication  Union  has  recently  re- 
numbered international  footnotes  using  the 


"S"  numbering  scheme  and  has  substantively 
revised  the  text  of  certain  of  these 
international  footnotes.  These  international 
footnotes  shall  be  listed  immediately  below 
this  note  in  I.  Until  such  time  as  the 
Commission  has  considered  the  substantively 


revised  international  footnotes  that  have 
previously  been  adopted  domestically,  the 
old  international  footnotes  shall  apply  in  the 
United  States.  These  footnotes  appear 
immediately  after  footnote  S5.565  in  II. 
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/.  New  "S"  Num  >ering  Scheme 
Admir  istrat 


Admir  istrations  > 


Additi  wal 

Igirii 
Kazakst  in, 
.  ai  d ' 


S5.53 
use  of  frequencies 
that  no  harmful 
thereby  to  the 
above  9  kHz  are 

S5.54 
scientific  researc  h 
kHz  are  urged  to 
that  may  be  co 
research  may  be 
protection  from 

S5.55 
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55.64  Only  classes  AlA  or  FlB,  A2C, 
A3C,  FlC  or  F3C  emissions  are  authorized  for 
stations  of  the  fixed  service  in  the  bands 
allocated  to  this  service  between  90  kHz  and 
160  kHz  (148.5  kHz  in  Region  1)  and  for 
stations  of  the  maritime  mobile  service  in  the 
bands  allocated  to  this  service  between  110 
kHz  and  160icHz  (148.5  kHz  in  Region  1). 
Exceptionally,  class  J2B  or  J7B  emissions  are 
also  authorized  in  the  bands  between  110 
kHz  and  160  kHz  (148.5  kHz  in  Region  1)  for 
stations  of  the  maritime  mobile  service. 

55.65  Different  category  of  service:  in 
Bangladesh,  the  Islamic  Republic  of  Iran  and 
Pakistan,  the  allocation  of  the  bands  112- 
117.6  kHz  and  126-129  kHz  to  the  fixed  and 
maritime  mobile  services  is  on  a  primary 
basis  (see  No.  S5.33). 

55.66  Different  category  of  service:  in 
Germany,  the  allocation  of  the  band  115- 
117.6  kHz  to  the  fixed  and  maritime*mobile 
services  is  on  a  primary  basis  (see  No.  S5.33) 
and  to  the  radionavigation  service  on  a 
secondary  basis  (see  No.  S5.32). 

55.67  Additional  allocation:  in 
Azerbaijan,  Bulgaria,  Mongolia,  Kyrgyzstan, 
Romania,  Turkmenistan  and  Ukraine,  the 
band  130-148.5  kHz  is  also  allocated  to  the 
radionavigation  service  on  a  secondary  basis. 
Within  and  between  these  countries  this 
service  shall  have  an  equal  right  to  operate. 

55.68  Alternative  allocation:  in  Angola, 
Botswana,  Burundi,  the  Congo,  Malawi,  Dem. 
Rep.  of  the  Congo,  Rwanda  and  South  Africa, 
the  band  160-200  kHz  is  allocated  to  the 
fixed  service  on  a  prrimary  basis. 

55.69  Additional  allocation:  in  Somalia, 
the  band  200-255  kHz  is  also  allocated  to  the 
aeronautical  radionavigation  service  on  a 
primary  basis. 

55.70  Alternative  allocation:  in  Angola, 
Botswana,  Burundi,  Cameroon,  the  Central 
African  Republic,  the  Congo,  Ethiopia, 
Kenya,  Lesotho,  Madagascar,  Malawi, 
Mozambique,  Namibia,  Nigeria,  Oman,  Dem. 
Rep.  of  the  Congo,  Rwanda,  South  Africa, 
Swaziland,  Tanzania,  Chad,  Zambia  and 
Zimbabwe,  the  band  200-283.5  kHz  is 
allocated  to  the  aeronautical  radionavigation 
service  on  a  primary  basis. 

55.71  Alternative  allocation:  in  Tunisia, 
the  band  255-283.5  kHz  is  allocated  to  the 
broadcasting  service  on  a  primary  basis. 

55. 72  Norwegian  stations  of  the  fixed 
service  situated  in  northern  areas  (north  of 
60°  N)  subject  to  auroral  disturbances  are 
allowed  to  continue  operation  on  four 
frequencies  in  the  bands  283.5-490  kHz  and 
510-526.5  kHz. 

55.73  The  band  285-325  kHz  (283.5-325 
kHz  in  Region  1)  in  the  maritime 
radionavigation  service  may  be  used  to 
transmit  supplementary  navigational 
information  using  narrow-band  techniques, 
on  condition  that  no  harmful  interference  is 
caused  to  radiobeacon  stations  operating  in 
the  radionavigation  service. 

55. 74  Additional  allocation:  in  Region  1 , 
the  frequency  band  285.3-285.7  kHz  is  also 
allocated  to  the  maritime  radionavigation 
service  (other  than  radiobeacons)  on  a 
primary  basis. 

55.75  Different  category  of  service:  in 
Armenia,  Azerbaijan,  Belarus,  Georgia, 
Kazakstan,  Moldova,  Kyrgyzstan,  Russian 
Federation,  Tajikistan,  Turkmenistan, 


Ukraine  and  the  Black  Sea  areas  of  Bulgaria 
and  Romania,  the  allocation  of  the  band  315- 
325  kHz  to  the  maritime  radionavigation 
service  is  on  a  primary  basis  under  the 
condition  that  in  the  Baltic  Sea  area,  the 
assignment  of  frequencies  in  this  band  to 
new  stations  in  the  maritime  or  aeronautical 
radionavigation  services  shall  be  subject  to 
prior  consultation  between  the 
administrations  concerned. 

55.76  The  frequency  410  kHz  is 
designated  for  radio  direction-finding  in  the 
maritime  radionavigation  service.  The  other 
radionavigation  services  to  which  the  band 
405-415  kHz  is  allocated  shall  not  cause 
harmful  interference  to  radio  direction- 
finding  in  the  band  406.5-413.5  kHz. 

55.77  Different  category  of  service:  in 
Australia,  China,  the  French  Overseas 
Territories  of  Region  3.  India,  Indonesia,  the 
Islamic  Republic  of  Iran,  Japan,  Pakistan, 
Papua  New  Guinea  and  Sri  Lanka,  the 
allocation  of  the  band  415^95  kHz  to  the 
aeronautical  radionavigation  service  is  on  a 
primary  basis.  Administrations  in  these 
countries  shall  take  all  practical  steps 
necessary  to  ensure  that  aeronautical 
radionavigation  stations  in  the  band  435—495 
kHz  do  not  cause  interference  to  reception  by 
coast  stations  of  ship  stations  transmitting  on 
frequencies  designated  for  ship  stations  on  a 
worldwide  basis  (see  No.  S52.39). 

35.78  Different  category  of  service:  in 
Cuba,  the  United  States  of  America  and 
Mexico,  the  allocation  of  the  band  415-435 
kHz  to  the  aeronautical  radionavigation 
service  is  on  a  primary  basis. 

55.79  Theuseof  the  bands  415-495  kHz 
and  505-526.5  kHz  (505-510  kHz  in  Region 
2)  by  the  maritime  mobile  service  is  limited 
to  radiotelegraphy. 

S5.79A    When  establishing  coast  stations 
in  the  NAVTEX  service  on  the  frequencies 
490  kHz,  518  kHz  and  4209.5  kHz, 
administrations  are  strongly  recommended  to 
coordinate  the  operating  characteristics  in 
accordance  with  the  procedures  of  the 
International  Maritime  Organization  (IMO) 
(see  Resolution  339  (Rev.  WRC-97))., 

55.80  In  Region  2,  the  use  of  the  band 
435-495  kHz  by  the  aeronautical 
radionavigation  service  is  limited  to  non- 
directional  beacons  not  employing  voice 
transmission. 

55.81  The  bands  490-495  kHz  and  505- 
510  kHz  shall  be  subject  to  the  provisions  of 
Appendix  S13,  §  15  1),  Part  A2. 

55.82  In  the  maritime  mobile  service,  the 
frequency  490  kHz  is,  from  the  date  of  full 
implementation  of  the  GMDSS  (see 
Resolution  331  (Rev.  WRC-97)),  to  be  used 
exclusively  for  the  transmission  by  coast 
stations  of  navigational  and  meteorological 
warnings  and  urgent  information  to  ships,  by 
nieans  of  narrow-band  direct-printing 
telegraphy.  The  conditions  for  use  of  the 
frequency  490  kHz  are  prescribed  in  Articles 
S31  and  S52.  In  using  the  band  415-495  kHz 
for  the  aeronautical  radionavigation  service, 
administrations  are  requested  to  ensure  that 
no  harmful  interference  is  caused  to  the 
frequency  490  kHz. 

55.83  The  frequency  500  kHz  is  an 
international  distress  and  calling  frequency 
for  Morse  radiotelegraphy.  The  conditions  for 
its  use  are  prescribed  in  Articles  S31  and 
S52,  and  in  Appendix  Sl3. 
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S5.84    The  conditions  for  the  use  of  the 
frequency  518  kHz  by  the  maritime  mobile 
service  are  prescribed  in  Articles  S31  and 
S52  and  in  Appendix  S13. 

55.86  In  Region  2,  in  the  band  525-535 
kHz  the  carrier  power  of  broadcasting 
stations  shall  not  exceed  1  kW  during  the  day 
and  250  W  at  night. 

55.87  Additional  allocation:  in  Angola, 
Botswana,  Lesotho,  Malawi,  Mozambique, 
Namibia,  South  Africa,  Swaziland,  Zambia 
and  Zimbabwe,  the  band  526.5-535  kHz  is 
also  allocated  to  the  mobile  service  on  a 
secondary  basis. 

S5.87A    Additional  allocation:  in 
Uzbekistan,  the  band  526.5-1606.5  kHz  is 
also  allocated  to  the  radionavigation  service 
on  a  primary  basis.  Such  use  is  subject  to 
agreement  obtained  under  No.  S9.21  with 
administrations  concerned  and  limited  to 
ground-based  radiobeacons  in  operation  on 
27  October  1997  until  the  end  of  their 
lifetime. 

35.88  Additional  allocation:  in  China,  the 
band  526.5-535  kHz  is  also  allocated  to  the 
aeronautical  radionavigation  service  on  a 
secondary  basis. 

55.89  In  Region  2,  the  use  of  the  band 
1605-1705  kHz  by  stations  of  the 
broadcasting  service  is  subject  to  the  Plan 
established  by  the  Regional  Administrative 
Radio  Conference  (Rio  de  Janeiro,  1988). 

The  examination  of  frequency  assignments 
to  stations  of  the  fixed  and  mobile  services 
in  the  band  1625-1705  kHz  shall  take 
account  of  the  allotments  appearing  in  the 
Plan  established  by  the  Regional 
Administrative  Radio  Conference  (Rio  de 
Janeiro,  1988). 

55.90  In  the  band  1605-1705  kHz,  in 
cases  where  a  broadcasting  station  of  Region 
2  is  concerned,  the  service  area  of  the 
maritime  mobile  stations  in  Region  1  shall  be 
limited  to  that  provided  by  ground-wave 
propagation. 

55.91  Additional  allocation:  in  the 
Philippines  and  Sri  Lanka,  the  band  1606.5- 
1705  kHz  is  also  allocated  to  the  broadcasting 
service  on  a  secondary  basis. 

55.92  Some  countries  of  Region  1  use 
radiodetermination  systems  in  the  bands 
1606.5-1625  kHz,  1635-1800  kHz,  1850- 
2160  kHz,  2194-2300  kHz,  2502-2850  kHz 
and  3500-3800  kHz,  subject  to  agreement 
obtained  under  No.  S9.21.  The  radiated  mean 
power  of  these  stations  shall  not  exceed  50 
W. 

55.93  Additional  allocation:  in  Angola, 
Armenia,  Azerbaijan,  Belarus,  Bulgaria, 
Georgia,  Hungary,  Kazakstan,  Latvia, 
Lithuania,  Moldova,  Mongolia,  Nigeria, 
Uzbekistan,  Poland,  Kyrgyzstan,  Slovakia, 
the  Czech  Republic,  Russian  Federation, 
Tajikistan,  Chad,  Turkmenistan  and  Ukraine, 
the  bands  1625-1635  kHz,  1800-1810  kHz 
and  2160-2170  kHz  are  also  allocated  to  the 
fixed  and  land  mobile  services  on  a  primary 
basis,  subject  to  agreement  obtained  under 
No.  S9.21. 

S5.96    In  Germany,  Armenia,  Azerbaijan, 
Belarus,  Denmark,  Estonia,  Finland,  Georgia, 
Hungary,  Ireland,  Israel,  Jordan,  Kazakstan, 
Latvia,  Lithuania,  Malta,  Moldova,  Norway, 
Uzbekistan,  Poland,  Kyrgyzstan,  Slovakia, 
the  Czech  Republic,  the  United  Kingdom, 
Russian  Federation,  Sweden,  Tajikistan, 


Turkmenistan  and  Ukraine,  administrations 
may  allocate  up  to  200  kHz  to  their  amateur 
service  in  the  bands  1715-1800  kHz  and 
1850-2000  kHz.  However,  when  allocating 
the  bands  within  this  range  to  their  amateur 
service,  administrations  shall,  after  prior 
consultation  with  administrations  of 
neighbouring  countries,  take  such  steps  as 
may  be  necessary  to  prevent  harmful 
interference  from  their  amateur  service  to  the 
fixed  and  mobile  services  of  other  countries. 
The  mean  power  of  any  amateur  station  shall 
not  exceed  10  W. 

55.97  In  Region  3,  the  Loran  system 
operates  either  on  1850  kHz  or  1950  kHz,  the 
bands  occupied  being  1825-1^75  kHz  and 
1925-1975  kHz  respectively.  Other  services 
to  which  the  band  1800-2000  kHz  is 
allocated  may  use  any  frequency  therein  on 
condition  that  no  harmful  interference  is 
caused  to  the'Loran  system  operating  on  1850 
kHz  or  1950  kHz. 

55.98  Alternative  allocation:  in  Angola, 
Armenia,  Austria,  Azerbaijan,  Belarus, 
Belgium,  Bulgaria,  Cameroon,  the  Congo, 
Denmark,  Egypt,  Eritrea,  Spain,  Ethiopia, 
Georgia,  Greece,  Italy,  Kazakstan,  Lebanon, 
Lithuania,  Moldova,  the  Netherlands,  Syria, 
Kyrgyzstan,  Russian  Federation,  Somalia, 
Tajikistan,  Tunisia,  Turkmenistan,  Turkey 
and  Ukraine,  the  band  1810-1830  kHz  is 
allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  on  a  primary 
basis. 

55.99  Additional  allocation:  in  Saudi 
Arabia,  Bosnia  and  Herzegovina,  Iraq,  Libya, 
Uzbekistan,  Slovakia,  the  Czech  Republic. 
Romania,  Slovenia,  Chad,  Togo  and 
Yugoslavia,  the  band  1810-1830  kHz  is  also 
allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  on  a  primary 
basis. 

55.100  In  Region  1,  the  authorization  to 
use  the  band  1810-1830  kHz  by  the  amateur 
service  in  countries  situated  totally  or 
partially  north  of  40°  N  shall  be  given  only 
after  consultation  with  the  countries 
mentioned  in  Nos.  S5.98  and  S5.99  to  define 
the  necessary  steps  to  be  taken  to  prevent 
harmful  interference  between  amateur 
stations  and  stations  of  other  services 
operating  in  accordance  with  Nos.  S5.98  and 
S5.99. 

55.101  Alternative  allocation:  in  Burundi 
and  Lesotho,  the  band  1810-1850  kHz  is 
allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  on  a  primary 
basis. 

55.102  Alternative  allocation:  in 
Argentina,  Bolivia,  Chile,  Mexico,  Paraguay, 
Peru,  Uruguay  and  Venezuela,  the  band 
1850-2000  kHz  is  allocated  to  the  fixed, 
mobile  except  aeronautical  mobile, 
radiolocation  and  radionavigation  services  on 
a  primary  basis. 

55.103  In  Region  1,  in  making 
assignments  to  stations  in  the  fixed  and 
mobile  services  in  the  bands  1850-2045  kHz, 
2194-2498  kHz,  2502-2625  kHz  and  2650- 
2850  kHz,  administrations  should  bear  in 
mind  the  special  requirements  of  the 
maritime  mobile  service. 

55.104  In  Region  1,  the  use  of  the  band 
2025-2045  kHz  by  the  meteorological  aids 
service  is  limited  to  oceanographic  buoy 
stations. 


55.105  In  Region  2,  except  in  Greenlar.d, 
coast  stations  and  ship  stations  using 
radiotelephony  in  the  band  2065-2107  kHz 
shall  be  limited  to  class  J3E  emissions  and  to 
a  peak  envelope  power  not  exceeding  1  kW. 
Preferably,  the  following  carrier  frequencies 
should  be  used:  2065.0  kHz,  2079.0  kHz. 
2082.5  kHz,  2086.0  kHz,  2093.0  kHz.  2096.5 
kHz,  2100.0  kHz  and  2103.5  kHz.  In 
Argentina  and  Uruguay,  the  carrier 
frequencies  2068.5  kHz  and  2075.5  kHz  are 
also  used  for  this  purpose,  while  the 
frequencies  within  the  band  2072-2075.5 
kHz  are  used  as  provided  in  No.  S52.165. 

55.106  In  Regions  2  and  3,  provided  no 
harmful  interference  is  caused  to  the 
maritime  mobile  service,  the  frequencies 
between  2065  kHz  and  2107  kHz  may  be 
used  by  station^  of  the  fixed  service 
communicating  only  within  national  borders 
and  whose  mean  power  does  not  exceed  50 
W.  In  notifying  the  frequencies,  the  attention 
of  the  Bureau  should  be  drawn  to  these 
provisions. 

55.107  Additional  allocation:  in  Saudi 
Arabia,  Botswana,  Eritrea,  Ethiopia,  Iraq, 
Lesotho,  Libya,  Somalia,  Swaziland  and 
Zambia,  the  band  2160-2170  kHz  is  also 
allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile  (R),  services  on  a 
primary  basis.  The  mean  power  of  stations  in 
these  services  shall  not  exceed  50  W. 

55.108  The  carrier  ftequency  2182  kHz  is 
an  international  distress  and  calling 
frequency  for  radiotelephony.  The  conditions 
for  the  use  of  the  band  2173.5-2190.5  kHz  are 
prescribed  in  Articles  S31  and  S52  and  in 
Appendix  S13. 

55.109  The  frequencies  2187.5  kHz, 
4207.5  kHz.  6312  kHz,  8414.5  kHz,  12,577 
kHz  and  16.804.5  kHz  are  international 
distress  frequencies  for  digital  selective 
calling.  The  conditions  for  the  use  of  these 
frequencies  are  prescribed  in  Article  S31. 

55.110  The  frequencies  2174.5  kHz, 
4177.5  kHz.  6268  kHz.  8376.5  kHz,  12,520 
kHz  and  16,695  kHz  are  international  distress 
frequencies  for  narrow-band  direct-printing 
telegraphy.  The  conditions  for  the  use  of 
these  frequencies  are  prescribed  in  Article 
S31. 

55.111  The  carrier  frequencies  2182  kHz. 
3023  kHz,  5680  kHz,  8364  kHz  and  the 
frequencies  121.5  MHz,  156.8  MHz  and  243 
MHz  may  also  be  used,  in  accordance  with 
the  procedures  in  force  for  terrestrial 
radiocommunication  services,  for  search  and 
rescue  operations  concerning  manned  space 
vehicles.  The  conditions  for  the  use  of  the 
frequencies  are  prescribed  in  Article  S31  and 
in  Appendix  S13. 

The  same  applies  to  the  frequencies  10,003 
kHz,  14,993  kHz  and  19,993  kHz,  but  in  each 
of  these  cases  emissions  must  be  confined  in 
a  band  of  ±  3  kHz  about  the  frequency. 

55.112  Alternative  allocation:  in  Bosnia 
and  Herzegovina,  Cyprus,  Denmark,  France, 
Greece,  Iceland,  Italy,  Malta,  Norway,  Sri 
Lanka,  Turkey  and  Yugoslavia,  the  band 
2,194-2,300  kHz  is  allocated  to  the  fixed  and 
mobile,  except  aeronautical  mobile,  services 
on  a  primary  basis. 

55.113  For  the  conditions  for  the  use  of 
the  bands  2300-2495  kHz  (2498  kHz  in 
Region  1),  3200-3400  kHz,  4750-4995  kHz 
and  5005-5060  kHz  by  the  broadcasting 
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Alt^native  allocation:  in  Bosnia 
Cyprus,  Denmark,  France, 
ly,  Malta,  Norway,  Turkey 
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mi>bile,  services  on  a  primary 

Thelcarrier  (reference)  frequencies 
!  680  kHz  may  also  be  used, 
ith  Article  S31  and 
)y  stations  of  the  maritime 
engaged  in  coordinated  search 
pe  'ations. 
Adr  linistrations  are  urged  to 
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administrati  ons  in  the  bands  between 
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service,  see  No 
S23.3  toS23.1C. 
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Appendix  S13 
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Altirnative  allocation:  in  Bosnia 
Cyprus,  Cote  d'lvoire, 
France,  Greece,  Iceland, 
iijlalta,  Norway.  Sri  Lanka, 
id  Yugoslavia,  the  band 
is  allocated  to  the  fixed  and 
aeronautical  mobile,  services 
b isis. 
Additional  allocation:  in  the 
apan,  Mexico,  Peru  and 

3230-3400  kHz  is  also 
radiolocation  service  on  a 
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Adiitional  allocation:  in 
Meiico,  Peru  and  Venezuela,  the 
kHz  is  also  allocated  to  the 
mob  le  .services  on  a  primary  basis, 
use  of  the  bands  allocated 
service  at  3.5  MHz,  7.0  MHz, 
MHz,  18.068  MHz,  21.0  MHz, 
144  MHz  in  the  event  of 

see  Resolution  640.  * 
ion  was  abrogated  by  WRC- 
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jay,  the  band  3750-4000  kHz 
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le,  services  on  a  primeiry 
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Les  3tho 


allocation:  in 
Malawi,  Mozambique, 
Africa,  Swaziland,  Zambia 
the  band  3900-3950  kHz  is 
o  the  broadcasting  service  on 
.  subject  to  agreement 
No.  S9.21. 

itional  allocation:  in  Canada, 
kHz  is  also  allocated  to 
service  on  a  primary  basis. 
)roadcasting  stations  operating 

not  exceed  that  necessary 
lervice  within  the  frontier  of 
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other  services  operating  in 

the  Table. 
Itional  allocation:  in 
band  3950-4000  kHz  is  also 
broadcasting  service  on  a 


Ad  I 
3950  -4000 
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aid 


primary  basis.  The  power  of  the  broadcasting 
stations  operating  in  this  band  shall  not 
exceed  that  necessary  for  a  national  service 
and  shall  in  no  case  exceed  5  kW. 

55.126  In  Region  3,  the  stations  of  those 
services  to  which  the  band  3995-4005  kHz  is 
allocated  may  transmit  standard  frequency 
and  time  signals. 

55.127  The  use  ofthe  band  4000-4063 
kHz  by  the  maritime  mobile  service  is  limited 
to  ship  stations  using  radiotelephony  (see  No. 
S52.220  and  Appendix  S17). 

55.128  In  Afghanistan,  Argentina.. 
Armenia.  Azerbaijan.  Belarus,  Botswana, 
Burkina  Faso.  Central  African  Republic, 
China,  Georgia,  India.  Kazakstan.  Mali,  Niger, 
Kyrgyzstan,  Russian  Federation,  Tajikistan, 
Chad,  Turkmenistan  and  Ukraine,  in  the 
bands  4063-4123  kHz,  4130-4133  kHz  and 
4408-4438  kHz,  stations  of  limited  power  in 
the  fixed  service  which  are  situated  at  least 
600  km  from  the  coast  may  operate  on 
condition  that  harmful  interference  is  not 
caused  to  the  maritime  mobile  service. 

55.129  On  condition  that  harmful 
interference  is  not  caused  to  the  maritime 
mobile  service,  the  frequencies  in  the  bands 
4063-4123  kHz  and  4130-4438  kHz  may  be 
used  exceptionally  by  stations  in  the  fixed 
service  communicating  only  within  the 
boundary  of  the  country  in  which  they  are 
located  with  a  mean  power  not  exceeding  50 
W. 

55.130  The  conditions  for  the  use  of  the 
carrier  frequencies  4125  kHz  and  6215  kHz 
are  prescribed  in  Articles  S31  and  S52  and 
in  Appendix  813. 

55.131  The  fi-equency  4209.5  kHz  is  used 
exclusively  for  the  transmission  by  coast 
stations  of  meteorological  and  navigational 
warnings  and  urgent  information  to  ships  by 
means  of  narrow-band  direct-printing 
techniques. 

55.132  The  ft'equencies  4210  kHz,  6314 
kHz,  8416.5  kHz,  12,579  kHz,  16,806.5  kHz, 
19,680.5  kHz,  22,376  kHz  and  26,100.5  kHz 
are  the  international  frequencies  for  the 
transmission  of  maritime  safety  information 
(MSI)  (see  Appendix  Si 7). 

55.133  Different  category  of  service:  in 
Armenia,  Azerbaijan,  Belarus,  Georgia, 
Kazakstan,  Latvia,  Lithuania,  Moldova, 
Uzbekistan,  Kyrgyzstan,  Russian  Federation, 
Tajikistan,  Turkmenistan  and  Ukraine,  the 
allocation  of  the  band  5130-5250  kHz  to  the 
mobile,  except  aeronautical  mobile,  service  is 
on  a  primary  basis  (see  No.  S5.33). 

55.134  The  use  of  the  bands  5900-5950 
kHz,  7300-7350  kHz,  9400-9500  kHz, 
11,600-11,650  kHz,  12,050-12,100  kHz. 
13,570-13,600  kHz,  13,800-13,870  kHz, 
15,600-15,800  kHz,  17,480-17,550  kHz  and 
18,900-19,020  kHz  by  the  broadcasting 
service  is  limited  to  single-sideband 
emissions  with  the  characteristics  specified 
in  Appendix  Sll  or  to  any  other  spectrum- 
efficient  modulation  techniques 
recommended  by  ITU-R.  Access  to  these 
bands  shall  be  subject  to  the  decisions  of  a 
competent  conference. 

S5.136    The  band  5900-5950  kHz  is 
allocated,  until  1  April  2007,  to  the  fixed 
service  on  a  primary  basis,  as  well  as  to  the 
following  services:  in  Region  1  to  the  land 
mobile  service  on  a  primary  basis,  in  Region 
2  to  the  mobile  except  aeronautical  mobile 


(R)  service  on  a  primary  basis,  and  in  Region 
3  to  the  mobile  except  aeronautical  mobile 
(R)  service  on  a  secondary  basis,  subject  to 
application  ofthe  procedure  referred  to  in 
Resolution  21  (Rev.  WRC-95).  After  1  April 
2007,  frequencies  in  this  band  may  be  used 
by  stations  in  the  above-mentioned  services, 
communicating  only  within  the  boundary  of 
the  country  in  which  they  are  located,  on  the 
condition  that  harmful  interference  is  not 
caused  to  the  broadcasting  service.  When 
using  frequencies  for  these  services, 
administrations  are  urged  to  use  the 
minimum  power  required  and  to  take 
account  of  the  seasonal  use  of  frequencies  by 
the  broadcasting  service  published  in 
accordance  with  the  Radio  Regulations. 

55.137  On  condition  that  harmful 
interference  is  not  caused  to  the  maritime 
mobile  service,  the  bands  6200-6213.5  kHz 
and  6220.5-6525  kHz  may  be  used 
exceptionally  by  stations  in  the  fixed  service, 
communicating  only  within  the  boundary  of 
the  country  in  which  they  are  located,  with 

a  mean  power  not  exceeding  50  W.  At  the 
time  of  notification  of  these  ft^uencies,  the 
attention  of  the  Bureau  will  be  drawn  to  the 
above  conditions. 

55.138  The  following  bands: 
6765-6795  kHz  (centre  frequency  6780  kHz), 

433.05-434.79  MHz  (centre  frequency 
433.92  MHz)  in  Region  1  except  in  the 
countries  mentioned  in  No.  S5.280,  61- 
61.5  GHz  (centre  frequency  61.25  GHz), 
122-123  GHz  (centre  frequency  122.5 
GHz),  and  244-246  GHz  (centre  frequency 
245  GHz) 
are  designated  for  industrial,  scientific  and 
medical  (ISM)  applications.  The  use  of  these 
frequency  bands  for  ISM  applications  shall 
be  subject  to  special  authorization  by  the 
administration  concerned,  in  agreement  with 
other  administrations  whose 
radiocommunication  services  might  be 
affected.  In  applying  this  provision, 
administrations  shall  have  due  regard  to  the 
latest  relevant  ITU-R  Recommendations. 

55.139  Different  category  of  service:  in 
Armenia,  Azerbaijan,  Belarus,  Georgia, 
Kazakstan,  Latvia,  Lithuania,  Moldova, 
Mongolia,  Uzbekistan,  Kyrgyzstan,  Russian 
Federation,  Tajikistan,  Turkmenistan  and 
Ukraine,  the  allocation  ofthe  band  6765- 
7000  kHz  to  the  land  mobile  service  is  on  a 
primary  basis  (see  No.  S5.33). 

55.140  Additional  allocation:  in  Angola, 
Iraq,  Rwanda,  Somalia  and  Togo,  the  band 
7000-7050  kHz  is  also  allocated  to  the  fixed 
service  on  a  primary  basis. 

55.141  Alternative  allocation:  in  Egypt, 
Eritrea,  Ethiopia,  Guinea,  Libya  and 
Madagascar,  the  band  7000-7050  kHz  is 
allocated  to  the  fixed  service  on  a  primary 
basis. 

55.142  The  use  of  the  band  7100-7300 
kHz  in  Region  2  by  the  amateur  service  shall 
not  impose  constraints  on  the  broadcasting 
service  intended  for  use  within  Region  1  and 
Region  3. 

55.143  The  band  7300-7350  kHz  is 
allocated,  until  1  April  2007,  to  the  fixed 
service  on  a  primary  basis  and  to  the  land 
mobile  service  on  a  secondary  basis,  subject 
to  application  of  the  procedure  referred  to  in 
Resolution  21  (Rev.  WRC-95).  After  1  April 
2007,  frequencies  in  this  band  may  be  used 
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by  stations  in  the  above-mentioned  services, 
communicating  only  within  the  boundary  of 
the  country  in  which  they  are  located,  on 
condition  that  harmful  interference  is  not 
caused  to  the  broadcasting  service.  When 
using  frequencies  for  these  services, 
administrations  are  urged  to  use  the 
minimum  power  required  and  to  take 
account  of  the  seasonal  use  of  frequencies  by 
the  broadcasting  service  published  in 
accordance  with  the  Radio  Regulations. 

55.144  In  Region  3,  the  stations  of  those 
services  to  which  the  band  7995-6005  kHz  is 
allocated  may  transmit  standard  frequency 
and  time  signals. 

55.145  The  conditions  for  the  use  of  the 
carrier  frequencies  8291  kHz,  12,290  kHz  and 
16,420  kHz  are  prescribed  in  Articles  S31 
and  S52  and  in  Appendix  S13. 

55.146  The  bands  9400-9500  kHz, 
11,600-11,650  kHz,  12,050-12,100  kHz, 
15,600-15,800  kHz,  17.480-17,550  kHz  and 
18,900-19,020  kHz  are  allocated  to  the  fixed 
service  on  a  primary  basis  until  1  April  2007, 
subject  to  application  of  the  procedure 
referred  to  in  Resolution  21  (Rev.WRC-95). 
After  1  April  2007,  frequencies  in  these 
bands  may  be  used  by  stations  in  the  fixed 
service,  communicating  only  within  the 
boundary  of  the  country  in  which  they  are 
located,  on  condition  that  harmful 
interference  is  not  caused  to  the  broadcasting 
service.  When  using  frequencies  in  the  fixed 
service,  administrations  are  urged  to  use  the 
minimum  power  required  and  to  take 
account  of  the  seasonal  use  of  fi^equencies  by 
the  broadcasting  service  published  in 
accordance  with  the  Radio  Regulations. 

55.147  On  condition  that  harmful 
interference  is  not  caused  to  the  broadcasting 
service,  frequencies  in  the  bands  9775-9900 
kHz,  11,650-11,700  kHz  and  11,975-12,050 
kHz  may  be  used  by  stations  in  the  fixed 
service  communicating  only  within  the 
boundary  of  the  country  in  which  they  are 
located,  each  station  using  a  total  radiated 
power  not  exceeding  24  dBW. 

S5.149    In  making  assignments  to  stations 
of  other  services  to  which  the  bands: 
13,360-13,410  kHz,  25,550-25,670  kHz, 
37.5-38.25  MHz,  73-74.6  MHz  in  Regions 
1  and  3,  150.05-153  MHz  in  Region  1,  322- 
328.6  MHz*,  406.1-410  MHz,  608-614 
MHz  in  Regions  1  and  3,  1330-1400  MHz*, 
1610.6-1613.8  MHz*,  1660-1670  MHz, 
1718.8-1722.2  MHz*.  2655-2690  MHz, 
3260-3267  MHz*,  3332-3339  MHz*, 
3345.8-3352.5  MHz*,  4825-4835  MHz*, 
4950-4990  MHz,  4990-5000  MHz,6650- 
6675.2  MHz*,  10.6-10.68  GHz,  14.47-14.5 
GHz*,  22.01-22.21  GHz*,  22.21-22.5  GHz, 
22.81-22.86  GHz*,  23.07-23.12  GHz*, 
31.2-31.3  GHz,  31.5-31.8  GHz  in  Regions 
1  and  3,  36.43-36.5  GHz*,  42.5^3.5  GHz, 
42.77-42.87  GHz*,  43.07-43.17  GHz*, 
43.37-43.47  GHz*,  48.94-49.04  GHz*, 
72.77-72.91  GHz*,  93.07-93.27  GHz*, 
97.88-98.08  GHz*.  140.69-140.98 
GHz*, 144.68-144. 98  GHz*,  145.45-145.75 
GHz*,  146.82-147.12  GHz*,  150-151 
GHz*,  174.42-175.02  GHz*,  177-177.4 
GHz*.  178.2-178.6  GHz*,  181-181.46 
GHz*,  186.2-186.6  GHz*,  250-251  GHz*, 
257.5-258  GHz*.  261-265  GHz,  262.24- 
262.76  GHz*,  265-275  GHz,  265.64-266.16 
GHz*.  267.34-267.86  GHz*,  271.74-272.26 
GHz* 


are  allocated  (*  indicates  radio  astronomy 
use  for  spectral  line  observations), 
administrations  are  urged  to  take  all 
practicable  steps  to  protect  the  radio 
astronomy  service  from  harmful  interference. 
Emissions  from  spacebome  or  airborne 
stations  can  be  particularly  serious  sources  of 
interference  to  the  radio  astronomy  service 
(see  Nos.  S4.5  and  S4.6  and  Article  S29). 

55.150  The  following  bands: 
13,553-13,567  kHz  (centre  frequency  13,560 

kHz),  26,957-27,283  kHz  (centra  frequency 
27,120  kHz),  40.66-40.70  MHz  (centre 
frequency  40.68  MHz),  902-928  MHz  in 
Region  2  (centre  frequency  915  MHz), 
2400-2500  MHz  (centre  frequency  2450 
MHz),  5725-5875  MHz  (centre  frequency 
5800  MHz),  and  24-24.25  GHz  (centre 
frequency  24.125  GHz) 
are  also  designated  for  industrial,  scientific 
and  medical  (ISM)  applications. 
Radiocommunication  services  operating 
within  these  bands  must  accept  harmful 
interference  which  may  be  caused  by  these 
applications.  ISM  equipment  operating  in 
these  bands  is  subject  to  the  provisions  of  No. 
S15.13. 

55 . 1 5 1  The  bands  1 3 ,5  70-1 3 ,600  kHz  and 
13,800-13,870  kHz  are  allocated,  until  1 
April  2007,  to  the  fixed  service  on  a  primary 
basis  and  to  the  mobile  except  aeronautical 
mobile  (R)  service  on  a  secondary  basis, 
subject  to  application  of  the  procedure 
referred  to  in  Resolution  21  (Rev.  WRC-95). 
After  1  April  2007,  frequencies  in  these 
bands  may  be  used  by  stations  in  the  above- 
mentioned  services,  communicating  only 
within  the  boundary  of  the  country  in  which 
they  are  located,  on  the  condition  that 
harmful  interference  is  not  caused  to  the 
broadcasting  service.  When  using  frequencies 
in  these  services,  administrations  are  urged 
to  use  the  minimum  power  required  and  to 
take  account  of  the  seasonal  use  of 
frequencies  by  the  broadcasting  service 
published  in  accordance  with  the  Radio 
Regulations. 

55.152  Additional  allocation:  in 
Armenia,  Azerbaijan,  China,  Cote  d'lvoire, 
Georgia,  the  Islamic  Republic  of  Iran, 
Kazakstan.  Moldova,  Uzbekistan,  Kyrgyzstan, 
Russiem  Federation,  Tajikistan,  Turkmenistan 
and  Ukraine,  the  band  14,250-14,350  kHz  is 
also  allocated  to  the  fixed  service  on  a 
primary  basis.  Stations  of  the  fixed  service 
shall  not  use'a  radiated  power  exceeding  24 
dBW. 

55.153  In  Region  3,  the  stations  of  those     " 
services  to  which  the  band  15,995-16,005 
kHz  is  allocated  may  transmit  standard 
frequency  and  time  signals. 

55.154  Additional  allocation:  in 
Armenia,  Azerbaijan,  Georgia,  Kazakstan. 
Moldova,  Uzbekistan,  Kyrgyzstan,  Russian 
Federation,  Tajikistan,  Turkmenistan  and 
Ukraine,  the  band  18,068-18,168  kHz  is  also 
allocated  to  the  fixed  service  on  a  primary 
basis  for  use  within  their  boundaries,  with  a 
peak  envelope  power  not  exceeding  1  kW. 

55.155  Additional  allocation:  in 
Armenia,  Azerbaijan,  Belarus,  Bulgaria, 
Georgia,  Hungary,  Kazakstan,  Moldova, 
Mongolia,  Uzbekistan.  Kyrgyzstan,  Slovakia, 
the  Czech  Republic,  Russian  Federation, 
Tajikistan,  Turkmenistan  and  Ukraine,  the 
band  21,850-21,870  kHz  is  also  allocated  to 


the  aeronautical  mobile  (R)  services  on  a 
primary  basis. 

S5.155A    In  Armenia,  Azerbaijan.  Belarus, 
Bulgaria,  Georgia.  Hungary,  Kazakstan, 
Moldova,  Mongolia,  Uzbekistan,  Kyrgyzstan, 
Slovakia,  the  Czech  Republic,  Russian 
Federation,  Tajikistan,  Turkmenistan  and 
Ukraine,  the  use  of  the  band  21.850-21,870 
kHz  by  the  fixed  service  is  limited  to 
provision  of  services  related  to  aircraft  flight 
safety. 

S5.155B    The  band  21.870-21,924  kHz  is 
used  by  the  fixed  service  for  provision  of 
services  related  to  aircraft  flight  safety. 

55. 1 56  Additional  allocation :  in  Nigeria, 
the  band  22,720-23.200  kHz  is  also  allocated 
to  the  meteorological  aids  service 
(radiosondes)  on  a  primary  basis. 

S5.156A    The  use  of  the  band  23,200- 
23,350  kHz  by  the  fixed  service  is  limited  to 
provision  of  services  related  to  aircraft  flight 
safety. 

55.157  The  use  of  the  band  23, 350- 
24,000  kHz  by  the  maritime  mobile  service  is 
limited  to  inter-ship  radiotelegraphy. 

55.160  Additional  allocation:  in 
Botswana,  Burundi,  Lesotho,  Malawi, 
Namibia,  Dem.  Rep.  of  the  Congo,  Rwanda 
and  Swaziland,  the  band  41—44  MHz  is  also 
allocated  to  the  aeronautical  radionavigation 
service  on  a  primary  basis. 

55.161  Additional  allocation:  in  the 
Islamic  Republic  of  Iran  and  Japan,  the  band 
41-44  MHz  is  also  allocated  to  the 
radiolocation  service  on  a  secondary  basis. 

55.162  Additional  allocation:  in  Australia 
and  New  Zealand,  the  band  44—47  MHz  is 
also  allocated  to  the  broadcasting  service  on 

a  primary  basis. 

S5.162A    Additional  allocation:  in 
Germemy,  Austria,  Belgium,  Bosnia  and 
Herzegovina,  China,  Vatican,  Denmark, 
Spain,  Estonia,  Finland.  France,  Ireland. 
Iceland,  Italy,  Latvia,  The  Former  Yugoslav 
Republic  of  Macedonia,  Liechtenstein, 
Lithuania,  Luxembourg,  Moldova,  Monaco. 
Norway,  the  Netherlands,  Poland,  Portugal, 
Slovakia,  the  Czech  Republic,  the  United 
Kingdom,  Russian  Federation,  Sweden, 
Switzerland  and  Turkey,  the  band  46-68 
MHz  is  also  allocated  to  the  radiolocation 
service  on  a  secondary  basis.  This  use  is 
limited  to  the  operation  of  wind  profiler 
radars  in  accordance  with  Resolution  217 
(WRC-97). 

55.163  Additional  allocation:  in 
Armenia,  Azerbaijan.  Belarus,  Estonia, 
Georgia,  Hungary.  Kazakstan.  Latvia. 
Lithuania.  Moldova.  Mongolia.  Uzbekistan, 
Kyrgyzstan,  Slovakia,  the  Czech -Republic. 
Russian  Federation.  Tajikistan.  Turkmenistan 
and  Ukraine,  the  bands  47—48.5  MHz  and 
56.5-58  MHz  are  also  allocated  to  the  fixed 
and  land  mobile  services  on  a  secondar>' 
basis. 

55.164  Additional  allocation:  in  Albania, 
Germany,  Austria,  Belgium,  Bosnia  and 
Herzegovina,  Bulgaria,  Cote  d'lvoire. 
Denmark.  Spain.  Finland.  France.  Gabon, 
Greece.  Ireland.  Israel.  Italy.  Jordan,  Lebanon, 
Libya,  Liechtenstein,  Luxembourg. 
Madagascar.  Mali,  Malta,  Morocco, 
Mauritania,  Monaco,  Nigeria.  Norway,  the 
Netherlands.  Poland.  Syria,  the  United 
Kingdom.  Senegal.  Slovenia.  Sweden, 
Switzerland.  Swaziland.  Togo,  Tunisia, 
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Russian  Federation,  Tajikistan,  Turkmenistan 
and  Ukraine,  the  bands  68-73  MHz  and  76- 
87.5  MHz  are  allocated  to  the  broadcasting 
service  on  a  primary  basis.  The  services  to 
which  these  bands  are  allocated  in  other 
countries  and  the  broadcasting  service  in  the 
countries  listed  above  are  subject  to 
agreements  with  the  neighbouring  countries 
concerned. 

55. 1 76  Additional  allocation:  in 
Australia,  China,  the  Republic  of  Korea,  the 
Philippines,  the  Democratic  People's 
Republic  of  Korea  and  Western  Samoa,  the 
band  68-74  MHz  is  also  allocated  to  the 
broadcasting  service  on  a  primary  basis. 

55.177  Additional  allocation:  in 
Armenia,  Azerbaijan,  Belarus,  Bulgaria, 
Estonia,  Georgia,  Kazakstan,  Latvia, 
Lithuania,  Moldova,  Mongolia,  Uzbekistan, 
Poland,  Kyrgyzstan,  Russian  Federation, 
Tajikistan,  Turkmenistan  and  Ukraine,  the 
band  73-74  MHz  is  also  allocated  to  the 
broadcasting  service  on  a  primary  basis, 
subject  to  agreement  obtained  under  No. 
S9.21. 

55. 1 78  Additional  allocation:  in 
Colombia,  Costa  Rica,  Cuba,  El  Salvador, 
Guatemala,  Guyana,  Honduras  and 
Nicaragua,  the  band  73-74.6  MHz  is  also 
allocated  to  the  fixed  and  mobile  services  on 
a  secondary  basis. 

55. 1 79  Additional  allocation:  in 
Armenia,  Azerbaijan,  Belarus,  Bulgaria, 
China,  Georgia,  Kazakstan,  Latvia,  Lithuania, 
Moldova,  Mongolia,  Kyrgyzstan,  Slovakia, 
the  Czech  Republic,  Russian  Federation, 
Tajikistan,  Turkmenistan  and  Ukraine,  the 
bands  74.6-74.8  MHz  and  75.2-75.4  MHz  are 
also  allocated  to  the  aeronautical 
radionavigation  service,  on  a  primary  basis, 
for  ground-based  transmitters  only. 

55.180  The  frequency  75  MHz  is  assigned 
to  marker  beacons.  Administrations  shall 
refrain  from  assigning  frequencies  close  to 
the  limits  of  the  guardband  to  stations  of 
other  services  which,  because  of  their  power 
or  geographical  position,  might  cause 
harmful  interference  or  otherwise  place  a 
constraint  on  marker  beacons. 

Every  effort  should  be  made  to  improve 
further  the  characteristics  of  airborne 
receivers  and  to  limit  the  power  of 
transmitting  stations  close  to  the  limits  74.8 
MHz  and  75.2  MHz. 

55.181  Additional  allocation:  in 
Germany,  Austria,  Cyprus,  Denmark,  Egypt, 
France,  Greece,  Israel,  Italy,  Japan,  Jordan, 
Lebanon,  Malta,  Morocco,  Monaco,  Norway, 
Syria,  Sweden  and  Switzerland,  the  band 
74.8-75.2  MHz  is  also  allocated  to  the  mobile 
service  on  a  secondary  basis,  subject  to 
agreement  obtained  under  No.  S9.21.  In  order 
to  ensure  that  harmful  interference  is  not 
caused  to  stations  of  the  aeronautical 
radionavigation  service,  stations  of  the 
mobile  service  shall  not  be  introduced  in  the 
band  until  it  is  no  longer  required  fbr  the 
aeronautical  radionavigation  service  by  any 
administration  which  may  be  identified  in 
the  application  of  the  procedure  invoked 
under  No.  S9.21. 

55.182  Additional  allocation:  in  Western 
Samoa,  the  band  75.4-87  MHz  is  also 
allocated  to  the  broadcasting  service  on  a 
primary  basis. 

55.183  Additional  allocation:  in  China, 
the  Republic  of  Korea,  Japan,  the  Philippines 


and  the  Democratic  People's  Republic  of 
Korea,  the  band  76-87  MHz  is  also  allocated 
to  the  broadcasting  service  on  a  primary 
basis. 

85.184  Additional  allocation:  in  Bulgaria 
and  Romania,  the  band  76-87.5  MHz  is  also 
allocated  to  the  broadcasting  service  on  a 
primary  basis  and  used  in  accordance  with 
the  decisions  contained  in  the  Final  Acts  of 
the  Special  Regional  Conference  (Geneva, 
1960). 

55.185  Different  category  of  service:  in 
the  United  States,  the  French  Overseas 
Departments  in  Region  2,  Guyana,  Jamaica, 
Mexico  and  Paraguay  the  allocation  of  the 
band  76-88  MHz  to  the  fixed  and  mobile 
services  is  on  a  primary  basis  (see  No.  S5.33). 

55.187  Alternative  allocation:  in  Albania, 
the  band  81-87.5  MHz  is  allocated  to  the 
broadcasting  service  on  a  primary  basis  and 
used  in  accordance  with  the  decisions 
contained  in  the  Final  Acts  of  the  Special 
Regional  Conference  (Geneva,  I960). 

55.188  Additional  allocation:  in 
Australia,  the  band  85-87  MHz  is  also 
allocated  to  the  broadcasting  service  on  a 
primary  basis.  The  introduction  of  the 
broadcasting  service  in  Australia  is  subject  to 
special  agreements  between  the 
administrations  concerned. 

S5.190    Additional  allocation:  in  Monaco, 
the  band  87.5-88  MHz  is  also  allocated  to  the 
land  mobile  service  on  a  primary  basis, 
subject  to  agreement  obtained  under  No. 
S9.21. 

S5.192     Additional  allocation:  in  China 
and  the  Republic  of  Korea,  the  band  100-108 
MHz  is  also  allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis. 

S5. 194    Additional  allocation:  in 
Azerbaijan,  Lebanon,  Syria,  Kyrgyzstan, 
Somalia  and  Turkmenistan,  the  band  104- 
108  MHz  is  also  allocated  to  the  mobile, 
except  aeronautical  mobile  (R),  service  on  a 
secondary  basis. 

55.197  Additional  allocation:  in 
Germany,  Austria,  Cyprus,  Denmark,  Egypt, 
France,  Italy,  Japsm,  Jordan,  Lebanon,  Malta, 
Morocco,  Monaco,  Norway,  Pakistan,  Syria, 
and  Sweden,  the  band  108-111.975  MHz  is 
also  allocated  to  the  mobile  service  on  a 
secondary  basis,  subject  to  agreement 
obtained  under  No.  S9.21.  In  order  to  ensure 
that  harmful  interference  is  not  caused  to  • 
stations  of  the  aeronautical  radionavigation 
service,  stations  of  the  mobile  service  shall 
not  be  introduced  in  the  band  until  it  is  no 
longer  required  for  the  aeronautical 
radionavigation  service  by  any 
administration  which  may  be  identified  in 
the  application  of  the  procedures  invoked 
under  No.  S9.21. 

55.198  Additional  allocation:  the  band 
117.975-136  MHz  is  also  allocated  to  the 
aeronautical  mobile-satellite  (R)  service  on  a 
secondary  basis,  subject  to  agreement 
obtained  under  No.  S9.21. 

55.199  The  bands  121.45-121.55  MHz 
and  242.95-243.05  MHz  are  also  allocated  to 
the  mobile-satellite  service  for  the  reception 
on  board  satellites  of  emissions  from 
emergency  position-indicating  radiobeacons 
transmitting  at  121.5  MHz  and  243  MHz  (see 
Appendix  S13). 

55.200  In  the  band  117.975-136  MHz,  the 
frequency  121.5  MHz  is  the  aeronautical 
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emergency  frequency  and,  where  required, 
the  frequency  123.1  MHz  is  the  aeronautical 
frequency  auxiliary  to  121.5  MHz.  Mobile 
stations  of  the  maritime  mobile  service  may 
communicate  on  these  frequencies  under  the 
conditions  laid  down  in  Article  S31  and 
Appendix  Si 3  for  distress  and  safety 
purposes  with  stations  of  the  aeronautical 
mobile  service. 

55.201  Additional  allocation:  in  Angola, 
Armenia,  Azerbaijan,  Belarus,  Bulgaria, 
Estonia,  Georgia,  Hungary,  the  Islamic 
Republic  of  Iran,  Iraq,  Japan,  Kazakstan, 
Latvia,  Moldova,  Mongolia,  Mozambique, 
Uzbekistan,  Papua  New  Guinea,  Poland, 
Kyrgyzstan,  Slovakia,  the  Czech  Republic, 
Romania,  Russian  Federation,  Tajikistan, 
Turkmenistan  and  Ukraine,  the  band  132- 
136  MHz  is  also  allocated  to  the  aeronautical 
mobile  (OR)  service  on  a  primary  basis.  In 
assigning  frequencies  to  stations  of  the 
aeronautical  mobile  (OR)  service,  the 
administration  shall  take  account  of  the 
frequencies  assigned  to  stations  in  the 
aeronautical  mobile  (R)  service. 

55.202  Additional  allocation:  in  Saudi 
Arabia,  Armenia,  Azerbaijan,  Belarus, 
Bulgaria,  United  Arab  Emirates,  Georgia,  the 
Islamic  Republic  of  Iran,  Jordan,  Kazakstan, 
Latvia,  Moldova,  Oman,  Uzbekistan,  Poland, 
Syria,  Kyrgyzstan,  Slovakia,  the  Czech 
Republic,  Romania,  Russian  Federation, 
Tajikistan,  Turkmenistan,  Turkey  and 
Ukraine,  the  band  136-137  MHz  is  also 
allocated  to  the  aeronautical  mobile  (OR) 
service  on  a  primary  basis.  In  assigning 
frequencies  to  stations  of  the  aeronautical 
mobile  (OR)  service,  the  administration  shall 
take  account  of  the  frequencies  assigned  to 
stations  in  the  aeronautical  mobile  (R) 
service. 

55.203  In  the  band  136-137  MHz. 
existing  operational  meteorological  satellites 
may  continue  to  operate,  under  the 
conditions  defined  in  No.  S4.4  with  respect 
to  the  aeronautical  mobile  service,  until  1 
January  2002.  Administrations  shall  not 
authorize  new  frequency  assignments  in  this 
band  to  stations  in  the  meteorological- 
satellite  service. 

S5.203A    Additional  allocation:  in  Israel, 
Mauritania,  Qatau'  and  Zimbabwe,  the  band 
136-137  MHz  is  also  allocated  to  the  fixed 
and  mobile,  except  aeronautical  mobile  (R), 
services  on  a  secondary  basis  until  1  January 
2005. 

S5.203B    Additional  allocation:  in  Saudi 
Arabia,  United  Arab  Emirates,  Jordan,  Oman 
and  Syria,  the  band  136-137  MHz  is  also 
allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  on  a  secondary 
basis  until  1  January  2005. 

55.204  Different  category  of  service:  in 
Afghanistan,  Saudi  Arabia,  Bahrain, 
Bangladesh,  Bosnia  and  Herzegovina,  Brunei 
Darussalam,  China,  Cuba,  the  United  Arab 
Emirates,  India,  Indonesia,  the  Islamic 
Republic  of  fran,  Iraq,  Malaysia,  Oman, 
Paldstan,  Philippines,  Qatar,  Singapore,  Sri 
Lanka,  Thailand,  Yemen  and  Yugoslavia,  the 
band  137-138  MHz  is  allocated  to  the  fixed 
and  mobile,  except  aeronautical  mobile  (R), 
services  on  a  primary  basis  (see  No.  S5.33). 

55.205  Different  category  of  service:  in 
Israel  and  Jordan,  the  allocation  of  the  band 
137-138  MHz  to  the  fixed  and  mobile,  except 


aeronautical  mobile,  services  is  on  a  primary 
basis  (see  No.  S5.33). 

55.206  Different  category  of  service:  in 
Armenia,  Austria,  Azerbaijan,  Belarus, 
Bulgaria,  Egypt,  Finland,  France,  Georgia, 
Greece,  Hungary,  Kazakstan,  Lebanon, 
Moldova,  Mongolia,  Uzbekistan,  Poland, 
Kyrgyzstan,  Syria,  Slovakia,  the  Czech 
Republic,  Romania,  Russian  Federation, 
Tajikistan,  Turkmenistan  and  Ukraine,  the 
allocation  of  the  band  137-138  MHz  to  the 
aeronautical  mobile  (OR)  service  is  on  a 
primary  basis  (see  No.  S5.33). 

55.207  Additional  allocation:  in 
Australia,  the  band  137-144  MHz  is  also 
allocated  to  the  broadcasting  service  on  a 
primary  basis  until  that  service  can  be 
accommodated  within  regional  broadcasting 
allocations. 

55.208  The  use  ofthe  band  137-138  MHz 
by  the  mobile-satelUte  service  is  subject  to 
coordination  under  No.  S9.11A. 

S5.208A    In  making  assignments  to  space 
stations  in  the  mobile-satellite  service  in  the 
bands  137-138  MHz.  387-390  MHz  and 
400.15-401  MHz,  administrations  shall  take 
all  practicable  steps  to  protect  the  radio 
astronomy  service  in  the  bands  150.05-153 
MHz,  322-328.6  MHz.  406.1-410  MHz  and 
608-614  MHz  irom  harmful  interference  from 
unwanted  emissions.  The  threshold  levels  of 
interference  detrimental  to  the  radio 
astronomy  service  are  shown  in  Table  1  of 
Recommendation  ITU-R  RA.  769-1. 

S5.20g    The  use  ofthe  bands  137-138 
MHz,  148-150.05  MHz,  399.9-400.05  MHz. 
400.15-401  MHz,  454-456  MHz  and  459-460 
MHz  by  the  mobile-satellite  service  is  limited 
to  non-geostationary-satellite  systems. 

55.210  Additional  allocation:  in  Austria, 
France,  Italy,  Liechtenstein,  Slovakia,  the 
Czech  Republic,  the  United  Kingdom  and 
Switzerland,  the  bands  138-143.6  MHz  and 
143.65-144  MHz  are  also  allocated  to  the 
space  research  service  (space-to-Earth)  on  a 
secondary  basis. 

55.211  Additional  allocation:  in 
Germany,  Saudi  Arabia,  Austria,  Bahrain, 
Belgium,  Bosnia  and  Herzegovina,  Denmark, 
the  United  Arab  Emirates.  Spain.  Finland. 
Greece,  freland,  Israel.  Kenya,  Kuwait,  The 
Former  Yugoslav  Republic  of  Macedonia, 
Liechtenstein,  Luxembourg,  Mali,  Malta, 
Norway,  the  Netherlands,  Qatar,  the  United 
Kingdom,  Slovenia,  Somalia,  Sweden. 
Switzerland,  Tanzania,  Tunisia.  Ttu-key  and 
Yugoslavia,  the  band  138-144  MHz  is  also 
allocated  to  the  maritime  mobile  and  land 
mobile  services  on  a  primary  basis. 

55.212  Alternative  allocation:  in  Angola, 
Botswana,  Burundi.  Cameroon,  the  Central 
African  Republic,  the  Congo,  Gabon,  Gambia, 
Ghana,  Guinea,  Iraq,  Jordan,  Lesotho.  Liberia, 
Libya.  Malawi.  Mozambique,  Namibia, 
Nigeria,  Oman.  Dem.  Rep.  of  the  Congo. 
Rwanda,  Sierra  Leone,  South  Africa, 
Swaziland,  Chad,  Togo,  Zaire,  Zambia  and 
Zimbabwe,  the  band  138-144  MHz  is 
allocated  to  the  fixed  and  mobile  services  on 
a  primary  basis. 

55.21 3  Additional  allocation:  in  China, 
the  band  138-144  MHz  is  also  allocated  to 
the  radiolocation  service  on  a  primary  basis. 

55.214  Additional  allocation:  in  Bosnia 
and  Herzegovina,  Croatia,  Eritrea,  Ethiopia. 
Kenya,  The  Former  Yugoslav  Republic  of 


Macedonia,  Malta,  Slovenia,  Somalia,  Sudan, 
Tanzania  and  Yugoslavia,  the  band  138-144 
MHz  is  also  allocated  to  the  fixed  service  on 
a  primary  basis 

55.216  -Additional  allocation:  in  China, 
the  band  144-146  MHz  is  also  allocated  to 
the  aeronautical  mobile  (OR)  service  on  a 
secondary  basis. 

55.217  Alternative  allocation:  in 
Afghanistan,  Bangladesh,  Cuba,  Guyana  and 
India,  the  band  146-148  MHz  is  allocated  to 
the  fixed  and  mobile  services  on  a  primary 
basis. 

S5  .^  1 8    Additional  allocation :  the  band 
148-149.9  MHz  is  also  allocated  to  the  space 
operation  service  (Earth-to-space)  on  a 
primary  basis,  subject  to  agreement  obtained 
under  No.  S9.21.  The  bandwidth  of  any 
individual  transmission  shall  not  exceed  ±25 
kHz. 

35.219  Theuseof  the  band  148-149.9 
MHz  by  the  mobile-satellite  service  is  subject 
to  coordination  under  No.  S9.ll  A.  The 
mobile-satellite  service  shall  not  constrain 
the  development  and  use  of  the  fixed,  mobile 
and  space  operation  services  in  the  band 
148-149.9  MHz. 

55.220  The  use  of  the  bands  149.9-1 50.05 
MHz  and  399.9-400.05  MHz  by  the  mobile- 
satellite  service  is  subject  to  coordination 
under  No.  S9.11A.  The  mobile-satellite 
service  shall  not  constrain  the  development 
and  use  of  the  radionavigation-satellite 
service  in  the  bands  149.9-150.05  MHz  and 
399.9-400.05  MHz. 

55.221  Stations  of  the  mobile-satellite 
service  in  the  band  148-149.9  MHz  shall  not 
cause  harmful  interference  to,  or  claim 
protection  from,  stations  of  the  fixed  or 
mobile  services  operating  in  accordance  with 
the  Table  of  Frequency  Allocations  in  the 
following  countries:  Albania.  Algeria, 
Germany.  Saudi  Arabia.  Australia,  Austria, 
Bahrain,  Bangladesh,  Barbados,  Belarus, 
Belgium,  Benin,  Bosnia  and  Herzegovina, 
Brunei  Darussalam,  Bulgaria,  Cameroon. 
China.  Cyprus.  Congo,  the  Republic  of  Korea, 
Croatia,  Cuba,  Denmark,  Egypt,  the  United 
Arab  Emirates,  Eritrea,  Spain.  Estonia, 
Ethiopia.  Finland.  France,  Gabon,  Ghana. 
Greece.  Guinea,  Guinea  Bissau.  Hungary, 
India,  the  Islamic  Republic  of  Iran.  Ireland. 
Iceland,  Israel,  Italy,  Jamaica,  Japan,  Jordan. 
Kazakstan.  Kenya,  Kuwait,  Latvia,  The 
Former  Yugoslav  Republic  of  Macedonia, 
Lebanon,  Libya,  Liechtenstein.  Luxembourg, 
Malaysia,  Mali,  Malta.  Mauritania,  Moldova. 
Mongolia.  Mozambique.  Namibia.  Norway, 
New  Zealand,  Oman,  Uganda,  Uzbekistan, 
Pakistan,  Panama,  Papua  New  Guinea, 
Paraguay,  the  Netherlands,  Philippines, 
Poland,  Portugal,  Qatar.  Syria,  Kyrgyzstan. 
Slovakia,  Romania,  the  United  Kingdom. 
Russian  Federation,  Senegal,  Sierra  Leone, 
Singapore,  Slovenia,  Sri  Lanka,  South  Africa, 
Sweden.  Switzerland.  Swaziland.  Tanzania. 
Chad.  Thailand.  Togo,  Tonga,  Trinidad  and 
Tobago,  Tunisia,  Turkey,  Ukraine,  Viet  Nam, 
Yemen,  Yugoslavia,  Zambia,  and  Zimbabwe. 

55.222  Emissions  of  the  radionavigation- 
satellite  service  in  the  bands  149.9-150.05 
MHz  and  399.9-400.05  MHz  may  also  be 
used  by  receiving  earth  stations  of  the  space 
research  service. 

55.223  Recognizing  that  the  use  ofthe 
band  149.9-150.05  MHz  by  the  fixed  and 
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55.232  Additional  allocation:  in  Japan, 
the  band  170-174  MHz  is  also  allocated  to 
the  broadcasting  service  on  a  primary  basis. 

55.233  Additional  allocation:  in  China, 
the  band  174-184  MHz  is  also  allocated  to 
the  space  research  (space-to-Earth)  and  the 
space  operation  (space-to-Earth)  services  on  a 
primary  basis,  subject  to  agreement  obtained 
under  No.  S9.21.  These  services  shall  not 
cause  harmful  interference  to,  or  claim 
protection  from,  existing  or  planned 
broadcasting  stations. 

55.234  Different  category  of  service:  in 
Mexico,  the  allocation  of  the  band  174-216 
MHz  to  the  fixed  and  mobile  services  is  on 
a  primary  basis  (see  No.  S5.33). 

55.235  Additional  allocation:  in 
Germemy,  Austria,  Belgium,  Denmark,  Spain, 
Finland,  France.  Israel,  Italy,  Liechtenstein, 
Malta,  Monaco,  Norway,  the  Netherlands,  the 
United  Kingdom,  Sweden  and  Switzerland, 
the  band  174-223  MHz  is  also  allocated  to 
the  land  mobile  service  on  a  primary  basis. 
However,  the  stations  of  the  land  mobile 
service  shall  not  cause  harmful  interference 
to,  or  claim  protection  from,  broadcasting 
stations,  existing  or  planned,  in  countries 
other  than  those  listed  in  this  footnote. 

55.237  Additional  allocation:  in  the 
Congo,  Eritrea,  Ethiopia,  Gambia,  Guinea, 
Libya,  Malawi,  Mali,  Senegal,  Sierra  Leone, 
Somalia,  Tanzania  and  Zimbabwe,  the  band 
174-223  MHz  is  also  allocated  to  the  fixed 
and  mobile  services  on  a  secondary  basis. 

55.238  Additional  allocation:  in 
Bangladesh,  India,  Pakistan  and  the 
Philippines,  the  band  200-216  MHz  is  also 
allocated  to  the  aeronautical  radionavigation 
service  on  a  primary  basis. 

55.240  Additional  allocation:  in  China 
and  India,  the  band  216-223  MHz  is  also 
allocated  to  the  aeronautical  radionavigation 
service  on  a  primsiry  basis  and  to  the 
radiolocation  service  on  a  secondary  basis. 

55.241  In  Region  2,  no  new  stations  in 
the  radiolocation  service  may  be  authorized 
in  the  band  216-225  MHz.  Stations 
authorized  prior  to  1  January  1990  may 
continue  to  operate  on  a  secondary  basis. 

55.242  Additional  allocation:  in  Canada, 
the  band  216-220  MHz  is  also  allocated  to 
the  land  mobile  service  on  a  primary  basis. 

55.243  Additional  allocation:  in  Somalia, 
the  band  216-225  MHz  is  also  allocated  to 
the  aeronautical  radionavigation  service  on  a 
primary  basis,  subject  to  not  causing  harmful 
interference  to  existing  or  planned 
broadcasting  services  in  other  countries. 

55.245  Additional  allocation:  in  Japan, 
the  band  222-223  MHz  is  also  allocated  to 
the  aeronautical  radionavigation  service  on  a 
primary  basis  and  to  the  radiolocation  service 
on  a  secondary  basis. 

35.246  Alternative  allocation:  in  Spain, 
France,  Israel  and  Monaco,  the  band  223-230 
MHz  is  allocated  to  the  broadcasting  and 
land  mobile  services  on  a  primary  basis  (see 
No.  S5.33)  on  the  basis  that,  in  the 
preparation  of  frequency  plans,  the 
broadcasting  service  shall  have  prior  choice 
of  frequencies:  and  allocated  to  the  fixed  and 
mobile,  except  land  mobile,  services  on  a 
secondary  basis.  However,  the  stations  of  the 
land  mobile  service  shall  not  cause  harmful 
interference  to.  or  claim  protection  from, 
existing  or  planned  broadcasting  stations  in 
Morocco  and  Algeria. 


S5.247    Additional  allocation:  in  Saudi 
Arabia,  Bahrain,  the  United  Arab  Emirates, 
Jordan,  Oman,  Qatar  and  Syria,  the  band 
223-235  MHz  is  also  allocated  to  the 
aeronautical  radionavigation  service  on  a 
primary  basis. 

55.250  Additional  allocation':  in  China, 
the  band  225-235  MHz  is  also  allocated  to 
the  radio  astronomy  service  on  a  secondary 
basis. 

55.251  Additional  allocation:  in  Nigeria, 
the  band  230-235  MHz  is  also  allocated  to 
the  aeronautical  radionavigation  service  on  a 
primary  basis,  subject  to  agreement  obtained 
under  No.  S9.21. 

55.252  Alternative  allocation:  in 
Botswana,  Lesotho,  Malawi,  Mozambique, 
Namibia,  South  Africa,  Swaziland,  Zambia 
and  Zimbabwe,  the  bands  230-238  MHz  and 
246-254  MHz  are  allocated  to  the 
broadcasting  service  on  a  primary  basis, 
subject  to  agreement  obtained  under  No. 
S9.21. 

55.254  The  bands  235-322  MHz  and 
335.4-399.9  MHz  may  be  used  by  the  mobile- 
satellite  service,  subject  to  agreement 
obtained  under  No.  S9.21,  on  condition  that 
stations  in  this  service  do  not  cause  harmful 
interference  to  those  of  other  services 
operating  or  planned  to  be  operated  in 
accordance  with  the  Table  of  Frequency 
Allocations. 

55.255  The  bands  312-315  MHz  (Earth- 
lo-space)  and  387-390  MHz  (space-to-Earth) 
in  the  mobile-satellite  service  may  also  be 
used  by  non-geostationary-satellite  systems. 
Such  use  is  subject  to  coordination  under  No. 
S9.11A. 

55.256  The  frequency  243  MHz  is  the 
frequency  in  this  band  for  use  by  survival 
craft  stations  and  equipment  used  for 
survival  purposes  (see  Appendix  S13). 

55.257  The  band  267-272  MHz  may  be 
used  by  administrations  for  space  telemetry 
in  their  countries  on  a  primary  basis,  subject 
to  agreement  obtained  under  No.  S9.21. 

55.258  The  use  of  the  band  328.6-335.4 
MHz  by  the  aeronautical  radionavigation 
service  is  limited  to  Instrument  Landing 
Systems  (glide  path). 

55.259  Additional  allocation:  in 
Germany,  Austria,  Cyprus,  the  Republic  of 
Korea,  Denmark,  Egypt,  Spain,  France, 
Greece,  Israel,  Italy,  Japan,  Jordan,  Malta, 
Morocco,  Monaco,  Norway,  the  Netherlands, 
Syria  and  Sweden,  the  band  328.6-335.4 
MHz  is  also  allocated  to  the  mobile  service 
on  a  secondary  basis,  subject  to  agreement 
obtained  under  No.  S9.21.  In  order  to  ensure 
that  harmful  interference  is  not  caused  to 
stations  of  the  aeronautical  radionavigation 
service,  stations  of  the  mobile  service  shall 
not  be  introduced  in  the  band  until  it  is  no 
longer  required  for  the  aeronautical 
radionavigation  service  by  any 
administration  which  may  be  identified  in 
the  application  of  the  procedure  invoked 
under  No.  S9.21. 

55.260  Recognizing  that  the  use  of  the 
band  399.9-400.05  MHz  by  the  fixed  and 
mobile  services  may  cause  harmful 
interference  to  the  radionavigation  satellite 
service,  administrations  are  urged  not  to 
authorize  such  use  in  application  of  No.  S4.4. 

55.261  Emissions  shall  be  confined  in  a 
band  oft  25  kHz  about  the  standard 
frequency  400.1  MHz. 
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55.262  Additional  allocation:  in  Saudi 
Arabia,  Armenia,  Azerbaijan,  Bahrain, 
Belarus,  Bosnia  and  Herzegovina,  Bulgaria, 
Colombia,  Costa  Rica,  Cuba,  Egypt,  the 
United  Arab  Emirates,  Ecuador,  Estonia, 
Georgia,  Hungary,  Indonesia,  the  Islamic 
Republic  of  Iran,  Iraq,  Israel,  Jordan, 
Kazakstan,  Kuwait,  Liberia,  Malaysia, 
Moldova,  Nigeria,  Uzbekistan,  Pakistan,  the 
Philippines,  Qatar,  Syria,  Kyrgyzstan, 
Slovakia,  Romania,  Russian  Federation, 
Singapore,  Somalia,  Sri  Lanka,  Tajikistan, 
Turkmenistan,  Ukraine  and  Yugoslavia,  the 
band  400.05-401  MHz  is  also  allocated  to  the 
fixed  and  mobile  services  on  a  primeuy  basis. 

55.263  The  band  400.15-401  MHz  is  also 
allocated  to  the  space  research  service  in  the 
space-to-space  direction  for  communications 
with  manned  space  vehicles.  In  this 
application,  the  space  research  service  will 
not  be  regarded  as  a  safety  service. 

S5 .  264     The  use  of  the  band  400. 1 5-401 
K5iz  by  the  mobile-satellite  service  is  subject 
to  coordination  under  No.  S9.11A.  The 
power  flux-density  limit  indicated  in  Annex 
1  of  Appendix  S5  shall  apply  until  such  time 
as  a  competent  world  radiocommunication 
conference  revises  it. 

55.266  The  use  of  the  band  406-406.1 
MHz  by  the  mobile-satellite  service  is  limited 
to  low  power  satellite  emergency  position- 
indicating  radiobeacons  (see  also  Article  S31 
and  Appendix  Sl3). 

55.267  Any  emission  capable  of  causing 
harmful  interference  to  the  authorized  uses  of 
the  band  406-406.1  MHz  is  prohibited. 

55.268  Use  of  the  band  410-420  MHz  by 
the  space  research  service  is  limited  to 
communications  within  5  km  of  an  orbiting, 
manned  space  vehicle.  The  power  flux- 
density  at  the  surface  of  the  Earth  produced 
by  emissions  from  extra-vehicular  activities 
shall  not  exceed  - 153  dB(W/m2)  for  0°  <  8 
<5°,  -153+0.077(5-5)dB(W/m2)for5° 

<  5  <  70°  and  - 148  dB(W/m2)  for  70"=  <  8  < 
90°,  where  5  is  the  angle  of  arrival  of  the 
radio-frequency  wave  and  the  reference 
bandwidth  is  4  kHz.  No.  S4.10  does  not 
apply  to  extra-vehicular  activities.  In  this 
frequency  band  the  space  research  (space-to- 
space]  service  shall  not  claim  protection 
from,  nor  constrain  the  use  and  development 
of,  stations  of  the  fixed  and  mobile  services. 

S5 .  269    Different  category  of  service:  in 
Australia,  the  United  States,  India,  Japan  and 
the  United  Kingdom,  the  allocation  of  the 
bands  420-430  MHz  and  440-450  MHz  to  the 
radiolocation  service  is  on  a  primary  basis 
(see  No.  S5.33). 

55.270  Additional  allocation:  in 
Australia,  the  United  States.  Jamaica  and  the 
Philippines,  the  bands  420-430  MHz  and 
440—450  MHz  are  also  allocated  to  the 
amateur  service  on  a  secondary  basis. 

55.271  Additional  allocation:  in 
Azerbaijan,  Belarus,  China,  Estonia,  India, 
Latvia,  Lithuania,  Kyrgyzstan,  Turkmenistan 
and  Ukraine,  the  band  420-460  MHz  is  also 
allocated  to  the  aeronautical  radionavigation 
service  (radio  altimeters)  on  a  secondary 
basis. 

55.272  Different  category  of  service:  in 
France,  the  allocation  of  the  band  430-434 
MHz  to  the  amateur  service  is  on  a  secondary 
basis  (see  No.  S5.32). 

55.273  Different  category  of  service:  in 
Denmark,  Libya  and  Norway,  the  allocation 


of  the  bands  430-132  MHz  and  438-440  MHz 
to  the  radiolocation  service  is  on  a  secondary 
basis  (see  No.  S5.32). 

55.274  Alternative  allocation:  in 
Denmark,  Norway  and  Sweden,  the  bands 
430-432  MHz  and  438-440  MHz  are 
allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  on  a  primary 
basis. 

55.275  Additional  allocation:  in  Bosnia 
and  Herzegovina,  Croatia,  Estonia,  Finland, 
Latvia,  The  Former  Yugoslav  Republic  of 
Macedonia,  Libya,  Slovenia  and  Yugoslavia, 
the  bands  430-432  MHz  and  438-440  MHz 
are  also  allocated  to  the  fixed  and  mobile, 
except  aeronautical  mobile,  services  on  a 
primary  basis. 

55.276  Additional  allocation:  in 
Afghanistan,  Algeria,  Saudi  Arabia,  Bahrain, 
Bangladesh,  Brunei  Darussalam,  Burkina 
Faso,  Bunmdi,  Egypt,  the  United  Arab 
Emirates,  Ecuador,  Eritrea,  Ethiopia,  Greece, 
Guinea,  India,  Indonesia,  the  Islamic 
Republic  of  Iran,  Iraq,  Israel,  Italy,  Jordan, 
Kenya,  Kuwait.  Lebanon,  Libya, 
Liechtenstein,  Malaysia,  Malta,  Nigeria, 
Oman,  Pakistan,  the  Philippines,  Qatar, 
Syria,  Democratic  People's  Republic  of 
Korea,  Singapore,  Somalia,  Switzerland, 
Tanzania,  Thailand,  Togo,  Turkey  and 
Yemen,  the  band  430-440  MHz  is  also 
allocated  to  the  fixed  service  on  a  primary 
basis  and  the  bands  430-435  MHz  and  438- 
440  MHz  are  also  allocated  to  the  mobile, 
except  aeronautical  mobile,  service  on  a 
primary  basis. 

55.277  Additional  allocation:  in  Angola, 
Armenia,  Azerbaijan.  Belarus.  Cameroon,  the 
Congo,  Djibouti,  Gabon,  Georgia.  Hungary. 
Kazakstan,  Latvia.  Mali,  Moldova.  Mongolia, 
Uzbekistan,  Pakistan,  Poland,  Kyrgyzstan, 
Slovakia,  the  Czech  Republic,  Romania, 
Russian  Federation,  Rwanda,  Tajikistan, 
Chad.  Turkmenistan  and  Ukraine,  the  band 
430-440  MHz  is  also  allocated  to  the  fixed 
service  on  a  primary  basis. 

55.278  Different  category  of  service:  in 
Argentina,  Colombia,  Costa  Rica,  Cuba, 
Guyana,  Honduras,  Panama  and  Venezuela, 
the  allocation  of  the  band  430-440  MHz  to 
the  amateur  service  is  on  a  primary  basis  (see 
No.  S5.33). 

55.279  Additional  allocation:  in  Mexico, 
the  bands  430-435  MHz  and  438-440  MHz 
are  also  allocated  on  a  primary  basis  to  the 
land  mobile  service,  subject  to  agreement 
obtained  under  No.  S9.21. 

55.280  In  Germany,  Austria,  Bosnia  and 
Herzegovina,  Croatia,  The  Former  Yugoslav 
Republic  of  Macedonia,  Liechtenstein, 
Portugal,  Slovenia,  Switzerland  and 
Yugoslavia,  the  band  433.05-434.79  MHz 
(centre  frequency  433.92  MHz)  is  designated 
for  industrial,  scientific  and  medical  (ISM) 
applications.  Radiocommunication  services 
of  these  countries  operating  within  this  band 
must  accept  harmful  interference  which  may 
be  caused  by  these  applications.  ISM 
equipment  operating  in  this  band  is  subject 
to  the  provisions  of  No.  S15.13. 

55.281  Additional  allocation:  in  the 
French  Overseas  Departments  in  Region  2 
and  India,  the  band  433.75-434.25  MHz  is 
also  allocated  to  the  space  operation  service 
(Earth-to-space)  on  a  primary  basis.  In  France 
and  in  Brazil,  the  band  is  allocated  to  the 
same  service  on  a  secondary  basis. 


55.282  In  the  bands  435-438  MHz,  1260- 
1270  MHz,  2400-2450  MHz,  3400-3410  MHz 
(in  Regions  2  and  3  only)  and  5650-5670 
MHz,  the  amateur-satellite  service  may 
operate  subject  to  not  causing  harmful 
interference  to  other  services  operating  in 
accordance  with  the  Table  (see  No.  S5.43). 
Administrations  authorizing  such  use  shall 
ensure  that  any  harmful  interference  caused 
by  emissions  from  a  station  in  the  amateur- 
satellite  service  is  immediately  eliminated  in 
accordance  with  the  provisions  of  No. 
S25.ll.  The  use  of  the  bands  1260-1270  MHz 
and  5650-5670  MHz  by  the  amateur-satellite 
service  is  limited  to  the  Earth-to-space 
direction. 

55.283  Additional  allocation:  in  Austria, 
the  band  438-440  MHz  is  also  allocated  to 
the  fixed  and  mobile,  except  aeronautical 
mobile,  services  on  a  primary  basis. 

55.284  Additional  allocation:  in  Canada, 
the  band  440-450  MHz  is  also  allocated  to 
the  amateur  service  on  a  secondary  basis. 

55.285  Different  category  of  service:  in 
Canada,  the  allocation  of  the  band  440—450 
MHz  to  the  radiolocation  service  is  on  a 
primary  basis  (see  No.  S5.33). 

55.286  The  band  449.75-450.25  MHz 
may  be  used  for  the  space  operation  service 
(Earth-to-space)  and  the  space  research 
service  (Earth-to-space),  subject  to  agreement 
obtained  under  No.  S9.21. 

S5.286A    The  use  of  the  bands  454-456 
MHz  and  459-460  MHz  by  the  mobile- 
satellite  service  is  subject  to  coordination 
under  No.  39. 11  A. 

S5.286B    The  use  of  the  band  454-455 
MHz  in  the  countries  Usted  in  No.  S5.286D, 
455-456  MHz  and  459-460  MHz  in  Region 
2.  and  454-456  MHz  and  459-460  MHz  in 
the  countries  listed  in  No.  S5.286E,  by 
stations  in  the  mobile-satellite  service,  shall 
not  cause  harmful  interference  to,  or  claim 
protection  from,  stations  of  the  fixed  or 
mobile  services  operating  in  accordance  with 
the  Table  of  Frequency  Allocations. 

S5.286C    The  use  of  the  band  454-455 
MHz  in  the  countries  listed  in  No.  S5.286D, 
455-456  MHz  and  459-460  MHz  in  Region 
2.  and  454-456  MHz  and  459-460  MHz  in 
the  countries  listed  in  No.  S5.286E.  by 
stations  in  the  mobile-satellite  service,  shall 
not  constrain  the  development  and  use  of  the 
fixed  and  mobile  services  operating  in 
accordance  with  the  Table  of  Frequency 
Allocations. 

S5.286D    Additional  allocation:  in 
Canada,  the  United  States,  Mexico  and 
Panama,  the  band  454-455  MHz  is  also 
allocated  to  the  mobile-satellite  service 
(Earth-to-space)  on  a  primary  basis. 

S5.286E    Additional  allocation:  in  Cape 
Verde,  Indonesia.  Nepal.  Nigeria  and  Papua 
New  Guinea,  the  bands  454-456  MHz  and 
459-460  MHz  are  also  allocated  to  the 
mobile-satellite  (Earth-to-space)  service  on  a 
primary  basis. 

55.287  In  the  maritime  mobile  service, 
the  frequencies  457.525  MHz.  457.550  MHz. 
457.575  MHz.  467.525  MHz.  467.550  MHz 
and  467.575  MHz  may  be  used  by  on-board 
communication  stations.  Where  needed, 
equipment  designed  for  12.5  kHz  channel 
spacing  using  also  the  additional  frequencies 
457.5375  MHz,  457.5625  MHz,  467.5375 
MHz  and  467.5625  MHz  may  be  introduced 
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Israel,  Italy,  Libya,  Malta,  Morocco,  Monaco, 
Norway,  the  Netherlands,  Portugal,  Syria,  the 
United  Kingdom,  Sweden,  Switzerland, 
Swaziland  and  Tunisia,  the  band  470-790 
MHz  is  also  allocated  on  a  secondary  basis 
to  the  land  mobile  service,  intended  for 
applications  ancillary  to  broadcasting. 
Stations  of  the  land  mobile  service  in  the 
countries  listed  in  this  footnote  shall  not 
cause  harmful  interference  to  existing  or 
planned  stations  operating  in  accordance 
with  the  Table  of  Frequency  Allocations  in 
countries  other  than  those  listed  in  this 
footnote. 

55.297  Additional  allocation:  in  Costa 
Rica,  Cuba,  El  Salvador,  the  United  States, 
Guatemala,  Guyana,  Honduras,  Jamaica, 
Mexico  and  Venezuela,  the  band  512-608 
MHz  is  also  allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis,  subject  to 
agreement  obtained  under  No.  S9.21. 

55.298  Additional  allocation:  in  India, 
the  band  549.75-550.25  MHz  is  also 
allocated  to  the  space  operation  service 
(space-to-Earth)  on  a  secondary  basis. 

S5.300    Additional  allocation:  in  Israel, 
Libya,  Syria  and  Sudan,  the  band  582-790 
MHz  is  also  allocated  to  the  fixed  and 
mobile,  except  aeronautical  mobile,  services 
on  a  secondary  basis. 

S5.302    Additional  allocation:  in  the 
United  Kingdom,  the  band  590-598  MHz  is 
also  allocated  to  the  aeronautical 
radionavigation  service  on  a  primary  basis. 
All  new  assignments  to  stations  in  the 
aeronautical  radionavigation  service, 
including  those  transferred  from  the  adjacent 
bands,  shall  be  subject  to  coordination  with 
the  Administrations  of  the  following 
countries:  Germany,  Belgium,  Denmark, 
^pain,  France,  Ireland,  Luxembourg, 
Morocco,  Norway  and  the  Netherlands. 

55.304  Additional  allocation:  in  the 
African  Broadcasting  Area  (see  Nos.  S5.10  to 
S5. 13),  the  band  606-614  MHz  is  also 
allocated  to  the  radio  astronomy  service  on 

a  primary  basis. 

55.305  Additional  allocation:  in  China, 
the  band  606-614  MHz  is  also  allocated  to 
the  radio  astronomy  service  on  a  primary 
basis. 

55.306  Additional  allocation:  in  Region 
1,  except  in  the  African  Broadcasting  Area 
(see  Nos.  S5.10  to  S5.13),  and  in  Region  3, 
the  band  60&-614  MHz  is  also  allocated  to 
the  radio  astronomy  service  on  a  secondary 
basis. 

55.307  Additional  allocation:  in  India, 
the  band  608-614  MHz  is  also  allocated  to 
the  radio  astronomy  service  on  a  primary 
basis. 

85.309  Different  category  of  service:  in 
Costa  Rica,  El  Salvador  and  Honduras,  the 
allocation  of  the  band  614-806  MHz  to  the 
fixed  service  is  on  a  primary  basis  (see  No. 
S5.33),  subject  to  agreement  obtained  under 
No.  S9.21. 

S5.311     Within  the  frequency  band  620- 
790  MHz,  assignments  may  be  made  to 
television  stations  using  fi^uency 
modulation  in  the  broadcasting-satellite 
service  subject  to  agreement  between  the 
administrations  concerned  and  those  having 
services,  operating  in  accordance  with  the 
Table,  which  may  be  affected  (see 
Resolutions  33  (Rev.  WRC-97)  and  507). 


Such  stations  shall  not  produce  a  power  flux- 
density  in  excess  of  the  value — 129  dB(W/ 
m2)  for  angles  of  arrival  less  than  20°  (see 
Recommendation  705)  within  the  territories 
of  other  countries  without  the  consent  of  the 
administrations  of  those  countries. 

S5.312    Additional  allocation:  in 
Armenia,  Azerbaijan,  Belarus,  Bulgaria, 
Georgia,  Hungary,  Kazakstan,  Latvia, 
Moldova,  Mongolia,  Uzbekistan,  Polemd, 
Kyigyzstan,  Slovakia,  the  Czech  Republic, 
Romania,  Russian  Federation,  Tajikistan, 
Turkmenistan  and  Ukraine,  the  band  645- 
862  MHz  is  also  allocated  to  the  aeronautical 
radionavigation  service  on  a  primary  basis. 

55.314  Additional  allocation:  in  Austria, 
Italy,  Uzbekistan,  the  United  Kingdom  and 
Swaziland,  the  band  790-662  MHz  is  also 
allocated  to  the  land  mobile  service  on  a 
secondary  basis. 

55.315  Alternative  allocation:  in  Greece, 
Italy,  Morocco  and  Tunisia,  the  band  790- 
838  MHz  is  allocated  to  the  broadcasting 
service  on  a  primary  basis 

55.316  Additional  allocation:  in 
Germany,  Bosnia  and  Herzegovina,  Burkina 
Faso,  Cameroon,  Cote  d'lvoire,  Croatia, 
Denmark,  Egypt,  Finland,  Israel,  Kenya,  the 
Former  Yugoslav  Republic  of  Macedonia, 
Libya,  Liechtenstein,  Monaco,  Norway,  the 
Netherlands,  Portugal,  Syria,  Sweden, 
Switzerland  and  Yugoslavia,  the  band  790- 
830  MHz,  and  in  these  same  countries  and 
in  Spain,  France,  Gabon  and  Malta,  the  band 
830-862  MHz,  are  also  allocated  to  the 
mobile,  except  aeronautical  mobile,  service 
on  a  primary  basis.  However,  stations  of  the 
mobile  service  in  the  countries  mentioned  in 
connection  with  each  band  referred  to  in  this 
footnote  shall  not  cause  harmful  interference 
to,  or  claim  protection  from,  stations  of 
services  operating  in  accordance  with  the 
Table  in  countries  other  than  those 
mentioned  in  connection  with  the  band. 

55.317  Additional  allocation:  in  Region  2 
(except  Brazil  and  the  United  States),  the 
band  806-890  MHz  is  also  allocated  to  the 
mobile-satellite  service  on  a  primary  basis, 
subject  to  agreement  obtained  under  No. 
S9.21.  The  use  of  this  service  is  intended  for 
operation  within  national  boundaries. 

55.318  Additional  allocation:  in  Canada, 
the  United  States  and  Mexico,  the  bands 
849-851  MHz  and  894-896  MHz  are  also 
allocated  to  the  aeronautical  mobile  service 
on  a  primary  basis,  for  public 
correspondence  with  aircraft.  The  use  of  the 
band  849-851  MHz  is  limited  to 
transmissions  from  aeronautical  stations  and 
the  use  of  the  band  894-896  MHz  is  limited 
to  transmissions  from  aircraft  stations. 

55.319  Additional  allocation:  in  Belarus, 
Russian  Federation  and  Ukraine,  the  bands 
806-840  MHz  (Earth-to-space)  and  856-890 
MHz  (space-to-Earth)  are  also  allocated  to  the 
mobile-satellite,  except  aeronautical  mobile- 
satellite  (R),  service.  The  use  of  these  bands 
by  this  service  shall  not  cause  harmful 
interference  to,  or  claim  protection  from, 
services  in  other  countries  operating  in 
accordance  with  the  Table  of  Frequency 
Allocations  and  is  subject  to  special 
agreements  between  the  administrations 
concerned. 

55.320  Additional  allocation:  in  Region 
3,  the  bands  806-890  MHz  and  942-960  MHz 


are  also  allocated  to  the  mobile-satellite, 
except  aeronautical  mobile-satellite  (R), 
service  on  a  primary  basis,  subject  to 
agreement  obtained  under  No.  S9.21.  The  use 
of  this  service  is  limited  to  operation  within 
national  boundaries.  In  seeking  such 
agreement,  appropriate  protection  shall  be 
afforded  to  services  operating  in  accordance 
with  the  Table,  to  ensure  that  no  harmful 
interference  is  caused  to  such  services. 

55.321  Alternative  allocation:  in  Italy,  the 
band  838-854  MHz  is  allocated  to  the 
broadcasting  service  on  a  primary  basis  as 
from  1  January  1995. 

55.322  In  Region  1 ,  in  the  band  862-960 
MHz,  stations  of  the  broadcasting  service 
shall  be  operated  only  in  the  African 
Broadcasting  Area  (see  Nos.  S5.10  to  S5.13) 
excluding  Algeria,  Egypt,  Spain,  Libya, 
Morocco,  Nigeria,  SouUi  Africa,  Tanzania 
and  Zimbabwe,  subject  to  agreement 
obtained  under  No.  S9.21. 

55.323  Additional  allocation:  in 
Armenia,  Azerbaijan,  Belarus,  Bulgaria, 
Hungary,  Kazakstan,  Latvia,  Moldova, 
Mongolia.  Uzbekistan,  Poland,  Kyrgyzstan, 
Slovakia,  the  Czech  Republic,  Romania, 
Russian  Federation,  Tajikistan,  Turkmenistan 
and  Ukraine,  the  band  862-960  MHz  is  also 
allocated  to  the  aeronautical  radionavigation 
service  on  a  primary  basis.  Such  use  is 
subject  to  agreement  obtained  under  No. 
S9.21  with  administrations  concerned  and 
limited  to  ground-based  radiobeacons  in 
operation  on  27  October  1997  until  the  end 
of  their  lifetime. 

55.325  Different  category  of  service:  in 
the  United  States,  the  allocation  of  the  band 
890-942  MHz  to  the  radiolocation  service  is 
on  a  primary  basis  (see  No.  S5.33),  subject  to 
agreement  obtained  under  No.  S9.21. 

85.326  Different  category  of  service:  in 
Chile,  the  band  903-905  MHz  is  allocated  to 
the  mobile,  except  aeronautical  mobile, 
service  on  a  primary  basis,  subject  to 
agreement  obtained  under  No.  S9.21. 

55.327  Different  category  of  service:  in 
Australia,  the  allocation  of  the  band  915-928 
MHz  to  the  radiolocation  service  is  on  a 
primary  basis  (see  No.  S5.33). 

55.328  The  band  960-1215  MHz  is 
reserved  on  a  worldwide  basis  for  the  use 
and  development  of  airborne  electronic  aids 
to  air  navigation  and  any  directly  associated 
ground-based  facilities. 

55.329  Use  of  the  radionavigation- 
satellite  service  in  the  band  1215-1260  MHz 
shall  be  subject  to  the  condition  that  no 
harmful  interference  is  caused  to  the 
radionavigation  service  authorized  under  No. 
S5.331. 

55.330  Additional  allocation:  in  Angola, 
Saudi  Arabia,  Bahrain,  Bangladesh, 
Cameroon,  China,  the  United  Arab  Emirates, 
Eritrea,  Ethiopia,  Guyana,  India,  Indonesia, 
the  Islamic  Republic  of  fran,  fraq,  Israel, 
Japan,  Jordan,  Kuwait,  Lebanon,  Libya, 
Morocco,  Mozambique,  Nepal,  Nigeria, 

■    Pakistan,  the  Philippines,  Qatar,  Syria. 
Somalia,  Sudan,  Sri  Lanka,  Chad,  Togo  and 
Yemen,  the  band  1215-1300  MHz  is  also 
allocated  to  the  fixed  and  mobile  services  on 
a  primary  basis. 

55.331  Additional  allocation:  in  Algeria. 
Germany.  Austria.  Bahrain.  Belgium.  Benin. 
Bosnia  and  Herzegovina.  Burundi.  Cameroon, 


China,  Croatia.  Denmark,  the  United  Arab 
Emirates,  France.  Greece,  India,  the  Islamic 
Republic  of  fran,  fraq.  Kenya,  The  Former 
Yugoslav  Republic  of  Macedonia, 
Liechtenstein,  Luxembourg,  Mali. 
Mauritania,  Norway.  Oman.  Pakistan,  the 
Netherlands.  Portugal.  Qatar.  Senegal, 
Slovenia,  Somalia.  Sudan.  Sri  Lanka. 
Sweden.  Switzerland.  Turkey  and 
Yugoslavia,  the  band  1215-1300  MHz  is  also 
allocated  to  the  radionavigation  service  on  a 
primary  basis. 

55.332  In  the  band  1215-1300  MHz. 
active  spacebome  sensors  in  the  earth 
exploration-satellite  and  space  research 
services  shall  not  cause  harmful  interference 
to.  claim  protection  from,  or  otherwise 
impose  constraints  on  operation  or 
development  of  the  radiolocation  service,  the 
radionavigation-satellite  service  and  other 
services  allocated  on  a  primary  basis. 

55.333  In  the  bands  1215-1300  MHz, 
3100-3300  MHz.  5250-5350  MHz.  8550- 
8650  MHz,  9500-9800  MHz  and  13.4-14.0 
GHz,  radiolocation  stations  Installed  on 
spacecreift  may  also  be  employed  for  the  earth 
exploration-satellite  and  space  research 
services  on  a  secondary  basis.  (SUP — WRC- 
97) 

55.334  Additional  allocation:  in  Canada 
and  the  United  States,  the  bands  1240-1300 
MHz  and  1350-1370  MHz  are  also  allocated 
to  the  aeronautical  radionavigation  service  on 
a  primary  basis. 

55.335  In  Canada  and  the  United  States 
in  the  band  1240-1300  MHz.  active 
spacebome  sensors  in  the  earth  exploration- 
satellite  and  space  research  services  shall  not 
cause  interference  to.  claim  protection  from, 
or  otherwise  impose  constraints  on  operation 
or  development  of  the  aeronautical 
radionavigation  service. 

55.337  The  use  of  the  bands  1300-1350 
MHz.  2700-2900  MHz  and  9000-9200  MHz 
by  the  aeronautical  radionavigation  service  is 
restricted  to  ground-based  radars  and  to 
associated  afrbome  transponders  which 
transmit  only  on  frequencies  in  these  bands 
and  only  when  actuated  by  radars  operating 
in  the  same  band. 

55.338  In  Azerbaijan.  Bulgaria.  Mongolia, 
Poland,  Kyrgyzstan,  Slovakia,  the  Czech 
Republic,  Romania,  Turkmenistan  and 
Ub-aine,  existing  installations  of  the 
radionavigation  service  may  continue  to 
operate  in  the  band  1350-1400  MHz. 

55.339  The  bands  1370-1400  MHz.  2640- 
2655  MHz.  4950-4990  MHz  and  15.20-15.35 
GHz  are  also  allocated  to  the  space  research 
(passive)  and  earth  exploration-satellite 
(passive)  services  on  a  secondary  basis. 

55.340  All  emissions  are  prohibited  in 
the  following  bands: 

1400-1427  MHz.  2690-2700  MHz.  except 
those  provided  for  by  Nos.  S5.421  and 
S5.422,  10.68-10.7  GHz.  except  those 
provided  for  by  No.  S5.483. 15.35-15.4 
GHz.  except  those  provided  for  by  No. 
S5.511.  23.6-24  GHz.  31.3-31.5  GHz.  31.5- 
31.8  GHz.  in  Region  2.  48.94-^9.04  GHz. 
from  airborne  stations.  50.2-50.4  GHz^, 


-The  allocation  to  the  earth  exploration-satellite 
service  (passive)  and  the  space  research  service 
(passive)  in  the  band  50.2-50.4  GHz  should  not 
impose  undue  constraints  on  the  use  of  the  adjacent 


except  those  provided  for  by  No.  S5.555A, 
52.6-54.25  GHz,  8&-92  GHz,  105-116  GHz, 
140.69-140.98  GHz,  from  airborne  stations 
and  from  space  stations  in  the  space-to- 
Earth  direction,  182-185  GHz,  except  those 
provided  for  by  No.  S5.563.  217-231  GHz. 

55.341  In  the  bands  1400-1727  MHz, 
101-120  GHz  and  197-220  GHz.  passive 
research  is  being  conducted  by  some 
countries  in  a  programme  for  the  search  for 
intentional  emissions  of  extraterrestrial 
origin. 

85.342  Additional  allocation:  in  Belarus. 
Russian  Federation  and  Ukraine,  the  band 
1429-1535  MHz  is  also  allocated  to  the 
aeronautical  mobile  service  on  a  primary 
basis  exclusively  for  the  purposes  of 
aeronautical  telemetry  within  the  national 
territory.  As  of  1  April  2007.  the  use  of  the 
band  1452-1492  MHz  is  subject  to  agreement 
between  the  administrations  concerned. 

85.343  In  Region  2,  the  use  of  the  band 
1435-1535  MHz  by  the  aeronautical  mobile 
service  for  telemetry  has  priority  over  other 
uses  by  the  mobile  service. 

85.344  Alternative  allocation:  in  the 
United  States,  the  band  1452-1525  MHz  is 
allocated  to  the  fixed  and  mobile  services  on 
a  primary  basis  (see  also  No.  85.343). 

85.345  Use  of  the  band  1452-1492  MHz 
by  the  broadcasting-satellite  service,  and  by 
the  broadcasting  service,  is  limited  to  digital 
audio  broadcasting  and  is  subject  to  the 
provisions  of  Resolution  528  (WARC-92). 

85.347  Different  category  of  service:  in 
Bangladesh.  Bosnia  and  Herzegovina. 
Botswana.  Bulgaria,  Burkina  Faso.  Cuba. 
Denmark,  Egypt.  Greece,  Ireland,  Italy. 
Jordan,  Kenya.  Mozambique.  Portugal,  Sri 
Lanka.  Swaziland,  Yemen,  Yugoslavia  and 
Zimbabwe,  the  allocation  of  the  band  1452- 
1492  MHz  to  the  broadcasting-satellite 
service  and  the  broadcasting  service  is  on  a 
secondary  basis  until  1  April  2007. 

85.348  The  use  of  the  band  1  492-1  525 
MHz  by  the  mobile-satellite  service  is  subject 
to  coordination  under  No.  S9.11A.  However, 
no  coordination  threshold  in  Article  821  for 
space  stations  of  the  mobile-satellite  service 
with  respect  to  terrestrial  services  shall  apply 
to  the  situation  referred  to  in  No.  85.343. 
With  respect  to  the  situation  referred  to  in 
No.  85.343,  the  requirement  for  coordination 
in  the  band  1492-1525  MHz  will  be 
determined  by  band  overlap. 

85. 348 A    In  the  band  1  492-1  525  MHz. 
the  coordination  threshold  in  terms  of  the 
power  flux-density  levels  at  the  surface  of  the 
Earth  in  application  of  No.  S.9.11A  for  space 
stations  in  the  mobile-satellite  (space-to- 
Earth)  service,  with  respect  to  the  land 
mobile  service  use  for  specialized  mobile 
radios  or  used  in  conjunction  with  public 
switched  telecommunication  networks 
(PSTN)  operating  within  the  territory  of 
Japan,  shall  be— 150  dB(W/mz)  in  any  4  kHz 
band  for  all  angles  of  arrival,  instead  of  those 
given  in  Table  85-2  of  Appendix  85.  The 
above  threshold  level  of  the  power  flux- 
density  shall  apply  until  it  is  changed  by  a 
competent  world  radiocommunication 
conference. 

85.349  Different  category  of  service:  in 
Saudi  Arabia.  Azerbaijan,  Bahrain,  Bosnia 


bands  by  the  primary  allocated  services  in  those 
bands. 
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and  Herzegovin^,  Cameroon,  Egypt,  the 
United  Arab  Emirates.  France,  the  Islamic 
Republic  of  Irani  Iraq,  Israel,  Kazakstan, 
Kuwait.  The  Foitner  Yugoslav  Republic  of 
Macedonia.  Lebanon.  Morocco,  Mongolia, 
Oman.  Qatar,  S)fia,  Kyrgyzstan.  Romania, 
kraine,  Yemen  and 
llocation  of  the  band  1525- 
mobile,  except  aeronautical 
on  a  primary  basis  (see  No. 


service  i 


Turkmenistan, 
Yugoslavia,  the 
1530  MHz  to  th 
mobile 
S5.33). 

55.350  Additional  allocation:  m 
Azerbaijan,  Kyrflyzstan,  Turkmenistan  emd 
Ukraine,  the  ba^  1525-1530  MHz  is  also 
allocated  to  the  aeronautical  mobile  service 
on  a  primary  basis. 

55.351  The  bands  1525-1544  MHz,  1545- 
1559  MHz,  162615-1645.5  MHz  and  1646.5- 
1660.5  MHz  shajl  not  be  used  for  feeder  links 
of  any  service.  Ii)  exceptional  circumstances, 
however,  an  eart  h  station  at  a  speciBed  fixed 
{joint  in  any  of  tl  le  mobile-satellite  services 
may  be  authorizi  id  by  an  administration  to 
communicate  vii  i  space  stations  using  these 
bands. 

S5.352A     In  ti  le  band  1525-1530  MHz. 
stations  in  the  mQbile-satellite  service,  except 
stations  in  the  m  iritime  mobile-satellite 
service,  shall  no!  cause  harmful  interference 
to,  or  claim  prot(  ction  hx)m,  stations  of  the 
fixed  service  in  1  ranee  and  French  overseas 
territories  in  Region  3.  Algeria,  Saudi  Arabia, 
Egypt.  Guinea,  India,  Israel,  Italy,  Jordan, 
Kuwait.  Mali,  Malta.  Morocco,  Mauritania, 
Nigeria.  Oman,  Fakistan,  Philippines,  Qatar, 
Syria,  Tanzania,  Viet  Nam  and  Yemen 
notified  prior  to  I  April  1998. 

S5.353A    In  a  iplying  the  procedures  of 
No.  S9.ll A  to  th  !  mobile-satellite  service  in 
the  bands  1530-1544  MHz  and  1626.5- 
1645.5  MHz,  pridrity  shall  be  given  to 
accommodating  he  spectrum  requirements 
for  distress,  urge  icy  and  safety 
communications  of  the  Global  Maritime 
Distress  and  Safe  ty  System  (GMDSS). 
Maritime  mobile  satellite  distress,  urgency 
and  safety  comm  unications  shall  have 
priority  access  and  immediate  availability 
over  all  other  mc  bile  satellite 
communications  operating  within  a  network. 
Mobile-satellite  systems  shall  not  cause 
unacceptable  int  srference  to,  or  claim 
protection  from,  distress,  urgency  and  safety 
communications  of  the  GMDSS.  Account 
shall  be  taken  of  the  priority  of  safety-related 
communications  in  the  other  mobile-satellite 
services.  (See  Retiolution  218  (WRC-97).) 

55.354  The  use  of  the  bands  1525-1559 
MHz  and  1626.5-  1660.5  MHz  by  the  mobile- 
satellite  services  is  subject  to  coordination 
under  No.  S9.11A. 

55.355  Adda  anal  allocation:  in  Bahrain, 
Bangladesh,  the  (}ongo,  Egypt,  the  United 
Arab  Emirates,  E  itrea.  Ethiopia,  the  Islamic 
Republic  of  Iran,  Iraq,  Israel,  Jordan,  Kuwait, 
Lebanon,  Malta,  ^lorocco,  Oman,  Qatar, 
Syria,  Somalia,  S  adan,  Sri  Lanka,  Chad, 
Togo.  Yemen  anc  Zambia,  the  bands  1540- 
1645.5  MHz  and  1646.5-1660  MHz  are  also 
allocated  to  the  f  xed  ser\-ice  on  a  secondary 
basis. 

55.356  The  u  ie  of  the  band  1544-1545 
MHz  by  the  mobi  le-satellite  service  (space-to- 
Earih)  is  limited  o  distress  and  safety 
communications  (see  Article  S31). 

55.357  Trans  nissions  in  the  band  1545- 
1555  MHz  from  t  jrrestrial  aeronautical 


stations  directly  to  aircraft  stations,  or 
between  aircraft  stations,  in  the  aeronautical 
mobile  (R)  service  are  also  authorized  when 
such  transmissions  are  used  to  extend  or 
supplement  the  satellite-to-aircraft  links. 

S5.357A    In  applying  the  procedures  of 
No.  S9.11A  to  the  mobile-satellite  service  in 
the  bands  1545-1555  MHz  and  1646.5- 
1656.5  MHz,  priority  shall  be  given  to 
accommodating  the  spectrum  requirements 
of  the  aeronautical  mobile-satellite  (R) 
service  providing  transmission  of  messages 
with  priority  1  to  6  in  Article  S44. 
Aeronautical  mobile-satellite  (R)  service 
communications  with  priority  1  to  6  in 
Article  S44  shall  have  priority  access  and 
immediate  availability,  by  pre-emption  if 
necessary,  over  all  other  mobile-satellite 
communications  operating  within  a  network. 
Mobile-satellite  systems  shall  not  cause 
unacceptable  interference  to,  or  claim 
protection  from,  aeronautical  mobile-satellite 
(R)  service  communications  with  priority  1  to 
6  in  Article  S44.  Account  shall  be  taken  of 
the  priority  of  safety-related  communications 
in  the  other  mobile-satellite  services.  (See 
Resolution  218  (WRC-97).) 

S5.359     Additional  allocation:  in 
Germany.  Saudi  Arabia.  Armenia,  Austria, 
Azerbaijan,  Belarus,  Benin.  Bulgaria. 
Cameroon.  Spain.  France,  Gabon,  Georgia, 
Greece,  Guinea,  Guinea-Bissau,  Hungary, 
Jordem,  Kazakstan,  Kuwait,  Latvia,  Libya, 
Mali,  Mauritania,  Moldova,  Mongolia, 
Nigeria,  Uganda,  Uzbekistan,  Pakistan, 
Poland,  Syria,  Kyrgyzstan,  the  Democratic 
People's  Republic  of  Korea,  Romania, 
Russian  Federation,  Senegal,  Swaziland, 
Tajikistan,  Tanzania,  Turkmenistan,  Ukraine, 
Zambia  and  Zimbabwe  the  bands  1550- 
1645.5  MHz  and  1646.5-1660  MHz  are  also 
allocated  to  the  fixed  service  on  a  primary" 
basis.  Administrations  are  urged  to  make  all 
practicable  efforts  to  avoid  the 
implementation  of  new  fixed-service  stations 
in  the  bands  1550-1555  MHz,  1610-1645.5 
MHz  and  1646.5-1660  MHz. 

S5.362A    In  the  United  States,  in  the 
bands  1555-1559  MHz  and  1656.5-1660.5 
MHz.  the  aeronautical  mobile-satellite  (R) 
service  shall  have  priority  access  and 
immediate  availability,  by  pre-emption  if 
necessary,  over  all  other  mobile-satellite 
communications  operating  within  a  network. 
Mobile-satellite  systems  shall  not  cause 
unacceptable  interference  to,  or  claim 
protection  from,  aeronautical  mobile-satellite 
(R)  service  communications  with  priority  1  to 
6  in  Article  S44.  Account  shall  be  taken  of 
the  priority  of  safety-related  communications 
in  the  other  mobile-satellite  services. 

55.363  Alternative  allocation:  in  Sweden, 
the  band  1590-1626.5  MHz  is  allocated  to  the 
aeronautical  radionavigation  service  on  a 
primary  basis. 

55.364  The  use  of  the  band  1610-1626.5 
MHz  by  the  mobile-satellite  service  (Earth-to- 
space)  and  by  the  radiodetermination- 
satellite  service  (Earth-to-space)  is  subject  to 
coordination  under  No.  S9.11A.  A  mobile 
earth  station  operating  in  either  of  the 
services  in  this  band  shall  not  produce  a  peak 
e.i.r.p.  density  in  excess  of  -  15  dB(W/4  kHz) 
in  the  part  of  the  band  used  by  systems 
operating  in  accordance  with  the  provisions 
of  No.  S5.366  (to  which  No.  S4.10  applies), 


unless  otherwise  agreed  by  the  affected 
administrations.  In  the  part  of  the  band 
where  such  systems  are  not  operating,  the 
mean  e.i.r.p.  density  of  a  mobile  earth  station 
shall  not  exceed  —3  dB(W/4  kHz).  Stations 
of  the  mobile-satellite  service  shall  not  claim 
protection  from  stations  in  the  aeronautical 
radionavigation  service,  stations  operating  in 
accordance  with  the  provisions  of  No.  S5.366 
and  stations  in  the  fixed  service  operating  in 
accordance  with  the  provisions  of  No. 
S5.359.  Administrations  responsible  for  the 
coordination  of  mobile-satellite  networks 
shall  make  all  practicable  efforts  to  ensure 
protection  of  stations  operating  in  accordance 
with  the  provisions  of  No.  S5.366. 

55.365  The  use  of  the  band  1613.8- 
1626.5  MHz  by  the  mobile-satellite  service 
(space-to-Earth)  is  subject  to  coordination 
under  No.  S9.11A. 

55.366  The  band  1610-1626.5  MHz  is 
reserved  on  a  worldwide  basis  for  the  use 
and  development  of  airborne  electronic  aids 
to  air  navigation  and  any  directly  associated 
ground-based  or  satellite-borne  facilities. 
Such  satellite  use  is  subject  to  agreement 
obtained  under  No.  S9.21. 

55.367  Additional  allocation:  The  bands 
1610-1626.5  MHz  and  5000-5150  MHz  are 
also  allocated  to  the  aeronautical  mobile- 
satellite  (R)  service  on  a  primary  basis, 
subject  to  agreement  obtained  under  No. 
S9.21. 

55.368  With  respect  to  the 
radiodetermination-satellite  and  mobile- 
satellite  services  the  provisions  of  No.  S4.10 
do  not  apply  in  the  band  1610-1626.5  MHz, 
with  the  exception  of  the  aeronautical 
radionavigation-satellite  service. 

55.369  Different  category  of  service:  in 
Angola,  Australia,  Burundi,  China.  Cote 
d'lvoire.  Eritrea.  Ethiopia.  India,  the  Islamic 
Republic  of  Iran.  Israel.  Jordan,  Lebanon, 
Liberia,  Libya.  Madagascar.  Mali.  Pakistan. 
Papua  New  Guinea,  Dem.  Rep.  of  the  Congo. 
Syria,  Senegal.  Sudan.  Swaziland.  Togo  and 
Zambia,  the  allocation  of  the  band  1610- 
1626.5  MHz  to  the  radiodetermination- 
satellite  service  (Earth-to-space)  is  on  a 
primary  basis  (see  No.  S5.33).  subject  to 
agreement  obtained  under  No.  S9.21  from 
countries  not  listed  in  this  provision. 

S5 . 3  70    Different  category  of  service:  in 
Venezuela,  the  allocation  to  the 
radiodetermination-satellite  service  in  the 
band  1610-1626.5  MHz  (Earth-to-space)  is  on 
a  secondary  basis. 

55.371  Additional  allocation:  in  Region 
1,  the  bands  1610-1626.5  MHz  (Earth-to- 
space)  and  2483.5-2500  MHz  (space-to-Earth) 
are  also  allocated  to  the  radiodetermination- 
satellite  service  on  a  secondary  basis,  subject 
to  agreement  obtained  under  No.  S9.21. 

55.372  Harmful  interference  shall  not  be 
caused  to  stations  of  the  radio  astronomy 
service  using  the  band  1610.6-1613.8  MHz 
by  stations  of  the  radiodetermination-satellite 
and  mobile-satellite  services  (No.  S29.13 
applies). 

55.374  Mobile  earth  stations  in  the 
mobile-satellite  service  operating  in  the 
bands  1631.5-1634.5  MHz  and  1656.5-1660 
MHz  shall  not  cause  harmful  interference  to 
stations  in  the  fixed  service  operating  in  the 
countries  listed  in  No.  S5.359. 

55.375  The  use  of  the  band  1645.5- 
1646.5  MHz  by  the  mobile-satellite  service 
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(Earth-to-space)  and  for  inter-satellite  links  is 
limited  to  distress  and  safety 
communications  (see  Article  S31). 

55.376  Transmissions  in  the  band 
1646.5-1656.5  MHz  from  aircraft  stations  in 
the  aeronautical  mobile  (R)  service  directly  to 
terrestrial  aeronautical  stations,  or  between 
aircraft  stations,  are  also  authorized  when 
such  transmissions  are  used  to  extend  or 
supplement  the  aircraft-to-satellite  links. 

S5.376A    Mobile  earth  stations  operating 
in  the  band  1660-1660.5  MHz  shall  not  cause 
harmful  interference  to  stations  in  the  radio 
astronomy  service. 

55.377  In  the  band  1675-1710  MHz, 
stations  in  the  mobile-satellite  service  shall 
not  cause  harmful  interference  to,  nor 
constrain  the  development  of,  the 
meteorological-satellite  and  meteorological 
aids  services  (see  Resolution  213  (Rev.  WRC- 
95))  and  the  use  of  this  band  shall  be  subject 
to  coordination  under  No.  S9.11A. 

55.379  Additional  allocation:  in 
Bangladesh,  India,  Indonesia,  Nigeria  and 
Pakistan,  the  band  1660.5-1668.4  MHz  is 
also  allocated  to  the  meteorological  aids 
service  on  a  secondary  basis. 

S5.379A    Administrations  are  urged  to 
give  all  practicable  protection  in  the  band 
1660.5-1668.4  MHz  for  future  research  in 
radio  astronomy,  particularly  by  eliminating 
air-to-ground  transmissions  in  the 
meteorological  aids  service  in  the  band 
1664.4-1668.4  MHz  as  soon  as  practicable. 

55.380  The  bands  1670-1675  MHz  and 
1800-1805  MHz  are  intended  for  use,  on  a 
worldwide  basis,  by  administrations  wishing 
to  implement  aeronautical  public 
correspondence.  The  use  of  the  band  1670- 
1675  MHz  by  stations  in  the  systems  for 
public  correspondence  with  aircraft  is 
limited  to  transmissions  from  aeronautical 
stations  and  the  use  of  the  band  1800-1805 
MHz  is  limited  to  transmissions  ftt)m  aircraft 
stations. 

55. 381  Additional  allocation :  in 
Afghanistan,  Costa  Rica,  Cuba,  India,  the 
Islamic  Republic  of  Iran,  Malaysia,  Pakistan 
and  Sri  Lanka,  the  band  1690-1700  MHz  is 
also  allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  on  a  primary 
basis. 

55.382  Different  category  of  service:  in 
Saudi  Arabia,  Armenia,  Austria,  Azerbaijan, 
Bahrain,  Belarus,  Bosnia  and  Herzegovina, 
Bulgaria,  the  Congo,  Egypt,  the  United  Arab 
Emirates,  Eritrea,  Ethiopia,  Guinea,  Hungary, 
Iraq,  Israel,  Jordan,  Kazakstan,  Kuwait,  the 
Former  Yugoslav  Republic  of  Macedonia, 
Lebanon,  Mauritania,  Moldova,  Mongolia, 
Oman,  Uzbekistan,  Poland,  Qatar,  Syria, 
Kyrgyzstan,  Romania,  Russian  Federation, 
Somalia,  Tajikistan,  Tanzania,  Turkmenistan, 
Ukraine,  Yemen  and  Yugoslavia,  the 
allocation  of  the  band  1690-1700  MHz  to  the 
fixed  and  mobile,  except  aeronautical  mobile, 
services  is  on  a  primary  basis  (see  No.  S5.33), 
and  in  the  Democratic  People's  Republic  of 
Korea,  the  allocation  of  the  band  1690-1700 
MHz  to  the  fixed  service  is  on  a  primary  basis 
(see  No.  S5.33)  and  to  the  mobile,  except 
aeronautical  mobile,  service  on  a  secondary 
basis. 

S5.384    Additional  allocation:  in  India, 
Indonesia  and  Japan,  the  band  1700-1710 
MHz  is  also  allocated  to  the  space  research 
service  (space-to-Earth)  on  a  primary  basis. 


55.385  Additional  allocation:  the  bands 
1718.8-1722.2  MHz,  150-151  GHz,  174.42- 
175.02  GHz.  177-177.4  GHz,  178.2-178.6 
GHz,  181-181.46  GHz,  186.2-186.6  GHz  and 
257.5-258  GHz  are  also  allocated  to  the  radio 
astronomy  service  on  a  secondary  basis  for 
spectral  line  observations. 

55.386  Additional  allocation:  the  band 
1750-1850  MHz  is  also  allocated  to  the  space 
operation  (Earth-to-space)  and  space  research 
(Earth-to-space)  services  in  Region  2,  in 
Australia,  India,  Indonesia  and  Japan  on  a 
primary  basis,  subject  to  agreement  obtained 
under  No.  S9.21,  having  particular  regard  to 
troposcatter  systems. 

55.387  Additional  allocation:  in 
Armenia,  Azerbaijan,  Belarus,  Georgia, 
Kazakstan,  Mali,  Mongolia,  Uzbekistan, 
Kyrgyzstan,  Slovakia,  the  Czech  Republic, 
Romania,  Russian  Federation,  Tajikistan, 
Turkmenistan  and  Ukraine,  the  band  1770- 
1790  MHz  is  also  allocated  to  the 
meteorological-satellite  service  on  a  primary 
basis,  subject  to  agreement  obtained  under 
No.  S9.21. 

55.388  The  bands  1885-2025  MHz  and 
2110-2200  MHz  are  intended  for  use,  on  a 
worldwide  basis,  by  administrations  wishing 
to  implement  International  Mobile 
Telecommunications-2000  (IMT-2000).  Such 
use  does  not  preclude  the  use  of  these  bands 
by  other  services  to  which  they  are  allocated. 
The  bands  should  be  made  available  for 
IMT-2000  in  accordance  with  Resolution  212 
(Rev.  WRC-97). 

S5.389A    The  use  of  the  bands  1980-2010 
MHz  and  2170-2200  MHz  by  the  mobile- 
satellite  service  is  subject  to  coordination 
under  No.  S9.ll A  and  to  the  provisions  of 
Resolution  716  (WRC-95).  The  use  of  these 
bands  shall  not  commence  before  1  January 
2000;  however  the  use  of  the  band  1980-1990 
MHz  in  Region  2  shall  not  commence  before 
1  January  2005. 

S5.389B     The  use  of  the  band  1980-1990    , 
MHz  by  the  mobile-satellite  service  shall  not 
cause  harmful  interference  to  or  constrain  the 
development  of  the  fixed  and  mobile  services 
in  Argentina,  Brazil,  Canada,  Chile,  Ecuador, 
the  United  States,  Honduras,  Jamaica, 
Mexico,  Peru,  Suriname,  Trinidad  and 
Tobago,  Uruguay  and  Venezuela. 

S5.389C    The  use  of  the  bands  2010-2025 
MHz  and  2160-2170  MHz  in  Region  2  by  the 
mobile-satellite  service  shall  not  commence 
before  1  January  2002  and  is  subject  to 
coordination  under  No.  S9.11A  and  to  the 
provisions  of  Resolution  716  (WRC-95). 

S5.389D    In  Canada  and  the  United  States 
the  use  of  the  bands  2010-2025  MHz  and 
2160-2170  MHz  by  the  mobile-satellite 
service  shall  not  commence  before  1  January 
2000. 

S5.389E    The  use  of  the  bands  2010-2025 
MHz  and  2160-2170  MHz  by  the  mobile- 
satellite  service  in  Region  2  shall  not  cause 
harmful  interference  to  or  constrain  the 
development  of  the  fixed  and  mobile  services 
in  Regions  1  and  3. 

S5.389F    In  Algeria,  Benin,  Cape  Verde, 
Egypt,  Mali,  Syria  and  Tunisia,  the  use  of  the 
bands  1980-2010  MHz  and  2170-2200  MHz 
by  the  mobile-satellite  service  shall  neither 
cause  harmful  interference  to  the  fixed  and 
mobile  services,  hor  hamper  the  development 
of  those  services  prior  to  1  January  2005,  nor 


shall  the  former  service  request  protection 
from  the  latter  services. 

55.390  In  Argentina,  Brazil.  Chile, 
Colombia,  Cuba,  Ecuador  and  Suriname,  the 
use  of  the  bands  2010-2025  MHz  and  2160- 
2170  MHz  by  the  mobile-satellite  services 
shall  not  cause  harmful  interference  to 
stations  in  the  fixed  and  mobile  services 
before  1  January  2005.  After  this  date,  the  use 
of  these  bands  is  subject  to  coordination 
under  No.  S9.11A  and  to  the  provisions  of 
ResoluUon  716  (WRC-95). 

55.391  In  making  assignments  to  the 
mobile  service  in  the  bands  2025-2110  MHz 
and  2200-2290  MHz,  administrations  shall 
not  introduce  high-density  mobile  systems, 
as  described  in  Recommendation  ITU-R 
SA.1154,  and  shall  take  that 
Recommendation  into  account  for  the 
introduction  of  any  other  tyjje  of  mobile 
system. 

55.392  Administrations  are  urged  to  take 
all  practicable  measures  to  ensure  that  space- 
to-space  transmissions  between  two  or  more 
non-geostationary  satellites,  in  the  space 
research,  space  operations  and  Earth 
exploration-satellite  services  in  the  bands 
2025-2110  MHz  and  2200-2290  MHz,  shall 
not  impose  any  constraints  on  Earth-to-space, 
space-to-Earth  and  other  space-to-space 
transmissions  of  those  services  and  in  those 
bands  between  geostationary  and  non- 
geostationary  satellites. 

S5.392A    Additional  allocation:  in 
Russian  Federation,  the  band  2160-2200 
MHz  is  also  allocated  to  the  space  research 
service  (space-to-Earth)  on  a  primary  basis 
until  1  January  2005.  Stations  in  the  space 
research  service  shall  not  cause  harmful 
interference  to,  or  claim  protection  trom, 
stations  in  the  fixed  and  mobile  services 
operating  in  this  frequency  band. 

55.393  Additional  allocation:  in  the 
United  States,  India  and  Mexico,  the  band 
2310-2360  MHz  is  also  allocated  to  the 
broadcasting-satellite  service  (sound)  and 
complementary  terrestrial  sound 
broadcasting  service  on  a  primary  basis.  Such 
use  is  limited  to  digital  audio  broadcasting 
and  is  subject  to  the  provisions  of  Resolution 
528  (WARC-92). 

55.394  In  the  United  States,  the  use  of  the 
band  2300-2390  MHz  by  the  aeronautical 
mobile  service  for  telemetry  has  priority  over 
other  uses  by  the  mobile  services.  In  Canada, 
the  use  of  the  band  2300-2483.5  MHz  by  the 
aeronautical  mobile  service  for  telemetry  has 
priority  over  other  uses  by  the  mobile 
services. 

55.395  In  France,  the  use  of  the  band 
2310-2360  MHz  by  the  aeronautical  mobile 
service  for  telemeby  has  priority  over  other 
uses  by  the  mobile  service. 

55.396  Space  stations  of  the  broadcasting- 
satellite  service  in  the  band  2310-2360  MHz 
operating  in  accordance  with  No.  S5.393  that 
may  affect  the  services  to  which  this  band  is 
allocated  in  other  countries  shall  be 
coordinated  and  notified  in  accordance  with 
ResoluUon  33  (Rev.  WRC-97). 
Complementary  terrestrial  broadcasting 
stations  shall  be  subject  to  bilateral 
coordination  with  neighbouring  countries 
prior  to  their  bringing  into  use. 

55.397  Different  category  of  service:  in 
France,  the  band  2450-2500  MHz  is  allocated 
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tropospheric  scatter  systems  in  the  band 
2500-2690  MHz. 

55.410  The  band  2500-2690  MHz  may  be 
used  for  tropospheric  scatter  systems  in 
Region  1,  subject  to  agreement  obtained 
under  No.  S9.21. 

55.411  When  planning  new  tropospheric 
scatter  radio-relay  links  in  the  band  2500- 
2690  MHz,  all  po.ssible  measures  shall  be 
taken  to  avoid  directing  the  antennae  of  these 
links  towards  the  geostationary-satellite  orbit. 

55.412  Alternative  allocation:  in 
Azerbaijan,  Bulgaria,  Kyrgyzstan, 
Turkmenistan  and  Ukraine,  the  band  2500- 
2690  MHz  is  allocated  to  the  fixed  and 
mobile,  except  aeronautical  mobile,  services 
on  a  primary  basis. 

55.413  In  the  design  of  systems  in  the 
broadcasting-satellite  service  in  the  bands 
between  2500  MHz  and  2690  MHz, 
administrations  are  urged  to  take  all 
necessary  steps  to  protect  the  radio 
astronomy  service  in  the  band  2690-2700 
MHz. 

55.414  The  allocation  of  the  frequency 
band  2500-2520  MHz  to  the  mobile-satellite 
service  (space-to-Earth)  shall  be  effective  on 

1  Janueuy  2005  and  is  subject  to  coordination 
under  No.  S9.11A. 

55.415  The  use  of  the  bands  2500-2690 
MHz  in  Region  2  and  2500-2535  MHz  and 
2655-2690  MHz  in  Region  3  by  the  fixed- 
satellite  service  is  limited  to  national  and 
regional  systems,  subject  to  agreement 
obtained  under  No.  S9.21,  giving  particular 
attention  to  the  broadcasting-satellite  service 
in  Region  1.  In  the  direction  space-to-Earth, 
the  power  flux-density  at  the  Earth's  surface 
shall  not  exceed  the  values  given  in  Article 
S21,  Table  S2 1-4. 

S5.415A     Additional  allocation:  in  Japan, 
subject  to  agreement  obtained  under  No. 
S9.21,  the  band  2515-2535  MHz  may  also  be 
used  for  the  aeronautical  mobile-satellite 
service  (space-to-Earth)  for  operation  limited 
to  within  its  national  boundary  from  1 
January  2000. 

55.416  The  use  of  the  band  2520-2670 
MHz  by  the  broadcasting-satellite  service  is 
limited  to  national  and  regional  systems  for 
community  reception,  subject  to  agreement 
obtained  under  No.  S9.21.  The  power  flux- 
density  at  the  Earth's  surface  shall  not  exceed 
the  values  given  in  Article  S21,  Table  S21- 
4. 

55.417  Alternative  allocation:  in 
Germany  and  Greece,  the  band  2520-2670 
MHz  is  allocated  to  the  fixed  service  on  a 
primary  basis. 

55.418  Additional  allocation:  in 
Bangladesh,  Belarus,  China,  Rep.  of  Korea, 
India,  Japan,  Pakistan,  Russian  Federation, 
Singapore,  Sri  Lanka,  Thailand  and  Ukraine 
the  band  2535-2655  MHz  is  also  allocated  to 
the  broadcasting-satellite  service  (sound)  and 
complementary  terrestrial  broadcasting 
service  on  a  primary  basis.  Such  use  is 
limited  to  digital  audio  broadcasting  and  is 
subject  to  provisions  of  Resolution  528 
(WARC-92).  The  provisions  of  No.  S5.416 
and  Article  S21,  Table  S21-4,  do  not  apply 
to  this  additional  allocation. 

55.419  The  allocation  of  the  frequency 
band  2670-2690  MHz  to  the  mobile-satellite 
service  shall  be  effective  from  1  January 
2005.  When  introducing  systems  of  the 


mobile-satellite  service  in  this  band, 
administrations  shall  take  all  necessary  steps 
to  protect  the  satellite  systems  operating  in 
this  band  prior  to  3  March  1992.  The 
coordination  of  mobile-satellite  systems  in 
the  band  shall  be  in  accordance  with  No. 
S9.11A. 

55.420  The  band  2655-2670  MHz  (until  1 
January  2005  the  band  2655-2690  MHz)  may 
also  be  used  for  the  mobile-satellite  (Earth-to- 
space),  except  aeronautical  mobile-satellite, 
service  for  operation  limited  to  within 
national  boundaries,  subject  to  agreement 
obtained  under  No.  S9.21.  The  coordination 
under  No.  S9.11A  applies. 

S5.420A    Additional  allocation:  in  Japan, 
subject  to  agreement  obtained  under  No. 
S9.21,  the  band  2670-2690  MHz  may  also  be 
used  for  the  aeronautical  mobile-satellite 
service  (Earth-to-space)  for  operation  limited 
to  within  its  national  boundary  from  1 
January  2000. 

55.421  Additional  allocation:  in  Germany 
and  Austria,  the  band  2690-2695  MHz  is  also 
allocated  to  the  fixed  service  on  a  primary 
basis.  Such  use  is  limited  to  equipment  in 
operation  by  1  January  1985. 

55.422  Additional  allocation:  in  Saudi 
Arabia,  Armenia,  Azerbaijan,  Bahrain, 
Belarus,  Bosnia  and  Herzegovina,  Brunei 
Darussalam,  the  Central  African  Republic, 
the  Congo,  Cote  d'lvoire,  Cuba,  Egypt,  the 
United  Arab  Emirates,  Eritrea,  Ethiopia, 
Gabon,  Georgia,  Guinea,  Guinea-Bissau,  the 
Islamic  Republic  of  Iran,  Iraq,  Israel,  Jordan, 
Kazakstan,  Lebanon,  Malaysia,  Mali, 
Morocco,  Mauritania,  Moldova,  Mongolia, 
Nigeria,  Oman,  Uzbekistan,  Pakistan,  the 
Philippines,  Qatar,  Syria,  Kyrgyzstan,  Dem 
Rep.  of  the  Congo,  Romania,  Russian 
Federation,  Somalia,  Tajikistan,  Tunisia, 
Turkmenistan,  Ukraine,  Yemen,  Yugoslavia 
and  Zambia,  the  band  2690-2700  MHz  is  also 
allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  on  a  primary 
basis.  Such  use  is  limited  to  equipment  in 
operation  by  1  January  1985. 

55.423  In  the  band  2700-2900  MHz, 
ground-based  radars  used  for  meteorological 
purposes  are  authorized  to  operate  on  a  basis 
of  equality  with  stations  of  the  aeronautical 
radionavigation  service. 

55.424  Additional  allocation:  in  Canada, 
the  band  2850-2900  MHz  is  also  allocated  to 
the  maritime  radionavigation  service,  on  a 
primary  basis,  for  use  by  shore-based  radars. 

55.425  In  the  band  2900-3100  MHz,  the 
use  of  the  shipbome  interrogator-transponder 
system  (SIT)  shall  be  confined  to  the  sub- 
band  2930-2950  MHz. 

55.426  The  use  of  the  band  2900-3100 
MHz  by  the  aeronautical  radionavigation 
service  is  limited  to  ground-based  radars. 

55.427  In  the  bands  2900-3100  MHz  and 
9300-9500  MHz,  the  response  from  radar 
transponders  shall  not  be  capable  of  being 
confused  withthe  response  from  radar 
beacons  (racons)  and  shall  not  cause 
interference  to  ship  or  aeronautical  radars  in 
the  radionavigation  service,  having  regard, 
however,  to  No.  S4.9. 

55.428  Additional  allocation:  in 
Azerbaijan,  Bulgaria,  Cuba,  Kazakstan, 
Mongolia,  Poland,  Kyrgyzstan,  Romania, 
Turkmenistan  and  Ukraine,  the  band  3100- 
3300  MHz  is  also  allocated  to  the 
radionavigation  service  on  a  primary  basis. 
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55.429  Additional  allocation:  in  Saudi 
Arabia,  Bahrain,  Bangladesh,  Brunei 
Darussalam,  China,  the  Congo,  the  Republic 
of  Korea,  the  United  Arab  Emirates,  India, 
Indonesia,  the  Islamic  Republic  of  Iran,  Iraq, 
Israel,  Japan,  Jordan,  Kuwait,  Lebanon,  Libya, 
Malaysia,  Oman,  Pakistan,  Qatar,  Syria, 
Democratic  People's  Republic  of  Korea  and 
Yemen,  the  band  3300-3400  MHz  is  also 
allocated  to  the  fixed  and  mobile  services  on 
a  primary  basis.  The  countries  bordering  the 
Mediterranean  shall  not  claim  protection  for 
their  fixed  and  mobile  serviges  from  the 
radiolocation  service. 

55.430  Additional  allocation':  in 
Azerbaijan,  Bulgaria,  Cuba,  Mongolia, 
Poland,  Kyrgyzstan,  Romania,  Turkmenistan 
and  Ukraine,  the  band  3300-3400  MHz  is 
also  allocated  to  the  radionavigation  service 
on  a  primary  basis. 

55.431  Additional  allocation:  in 
Germany,  Israel,  Nigeria  and  the  United 
Kingdom,  the  band  3400-3475  MHz  is  also 
allocated  to  the  amateur  service  on  a 
secondary  basis. 

55.432  Different  category  of  service:  in 
the  Republic  of  Korea,  Indonesia,  Japan  and 
Pakistan,  the  allocation  of  the  band  3400- 
3500  MHz  to  the  mobile,  except  aeronautical 
mobile,  service  is  on  a  primary  basis  (see  No. 
S5.33). 

55.433  In  Regions  2  and  3,  in  the  band 
3400-3600  MHz  the  radiolocation  service  is 
allocated  on  a  primary  basis.  However,  all 
administrations  operating  radiolocation 
systems  in  this  band  are  urged  to  cease 
operations  by  1985.  Thereafter, 
administrations  shall  take  all  practicable 
steps  to  protect  the  fixed-satellite  service  and 
coordination  requirements  shall  not  be 
imposed  on  the  fixed-satellite  service. 

S5.435    In  Japan,  in  the  band  3620-3700 
MHz,  the  radiolocation  service  is  excluded. 

55.437  Additional  allocation:  in  Germany 
and  Norway,  the  band  4200-4210  MHz  is 
also  allocated  to  the  fixed  service  on  a 
secondary  basis. 

55.438  Use  of  the  band  4200-^400  MHz 
by  the  aeronautical  radionavigation  service  is 
reserved  exclusively  for  radio  altimeters 
installed  on  board  aircraft  and  for  the 
associated  transponders  on  the  ground. 
However,  passive  sensing  in  the  earth 
exploration-satellite  and  space  research 
services  may  be  authorized  in  this  band  on 

a  secondary  basis  (no  protection  is  provided 
by  the  radio  altimeters). 

55.439  Additional  allocation:  in  China, 
the  Islamic  Republic  of  Iran  and  Libya,  the 
band  4200-4400  MHz  is  also  allocated  to  the 
fixed  service  on  a  secondary  basis. 

55.440  The  standard  frequency  and  time 
signal-satellite  service  may  be  authorized  to 
use  the  frequency  4202  MHz  for  space-to- 
Earth  transmissions  and  the  frequency  6427 
MHz  for  Earth-to-space  transmissions.  Such 
transmissions  shall  be  confined  within  the 
limits  of  ±  2  MHz  of  these  frequencies, 
subject  to  agreement  obtained  under  No. 
S9.21. 

55.441  The  use  of  the  bands  4500-4800 
MHz  (space- to-Earth),  6725-7025  MHz 
(Earth-to-space)  by  the  fixed-satellite  service 
shall  be  in  accordance  with  the  provisions  of 
Appendix  S30B.  The  use  of  the  bands  10.7- 
10.95  GHz  (space-to-Earth),  11.2-11.45  GHz 


(space-to-Earth)  and  12.75-13.25  GHz  (Earth- 
to-space)  by  geostationary-satellite  systems  in 
the  fixed-satellite  service  shall  be  in 
accordance  with  the  provisions  of  Appendix 
S30B.  The  use  of  the  bands  10.7-10.95  GHz 
(space-to-Earth),  11.2-11.45  GHz  (space-to- 
Earth)  and  12.75-13.25  GHz  (Earth-to-space) 
by  non-geostationary-satellite  systems  in  the 
fixed-satellite  service  shall  be  in  accordance 
with  the  provisions  of  Resolution  130  (WRC- 
97). 

55.442  In  the  bands  4825-4835  MHz  and 
4950-4990  MHz,  the  allocation  to  the  mobile 
service  is  restricted  to  the  mobile,  except 
aeronautical  mobile,  service. 

55.443  Different  category  of  service:  in 
Argentina,  Australia  and  Canada,  the 
allocation  of  the  bands  4825-4835  MHz  and 
4950—4990  MHz  to  the  radio  astronomy 
service  is  on  a  primary  basis  (see  No.  S5.33). 

55.444  The  band  5000-5150  MHz  is  to  be 
used  for  the  operation  of  the  international 
standard  system  (microwave  landing  system) 
for  precision  approach  and  landing.  The 
requirements  of  this  system  shall  take 
precedence  over  other  uses  of  this  band.  For 
the  use  of  this  band.  No.  S5.444A  and 
Resolution  114  (WRC-95)  apply. 

S5.444A    Additional  allocation:  the  band 
5091-5150  MHz  is  also  allocated  to  the  fixed- 
satellite  service  (Earth-to-space)  on  a  primary 
basis.  This  allocation  is  limited  to  feeder 
links  of  non-geostationary  mobile-satellite 
systems  and  is  subject  to  coordination  under 
No.  S9.11A. 

In  the  band  5091-5150  MHz,  the  following 
conditions  also  apply: 

— prior  to  1  January  2010,  the  use  of  the  band 
5091-5150  MHz  by  feeder  links  of  non- 
geostationary-satellite  systems  in  the 
mobile-satellite  service  shall  be  made  in 
accordance  with  Resolution  114  (WRC-95); 
— prior  to  1  January  2010,  the  requirements 
of  existing  and  planned  international 
standard  systems  for  the  aeronautical 
radionavigation  service  which  cannot  be 
met  in  the  5000-5091  MHz  band,  shall  take 
precedence  over  other  uses  of  this  band; 
— after  1  January  2008,  no  new  assignments 
shall  be  made  to  stations  providing  feeder 
links  of  non-geostationary  mobile-satellite 
systems; 
— after  1  January  2010,  the  fixed-sateUite 
service  will  become  secondary  to  the 
aeronautical  radionavigation  service. 
S5.446    Additional  allocation:  in  the 
countries  listed  in  Nos.  S5.369  and  S5.400, 
the  band  5150-5216  MHz  is  also  allocated  to 
the  radiodetermination-satellite  service 
(space-to-Earth)  on  a  primary  basis,  subject  to 
agreement  obtained  under  No.  S9.21.  In 
Region  2,  the  band  is  also  allocated  to  the 
radiodetermination-satellite  service  (space- 
to-Earth)  on  a  primary  basis.  In  Regions^l  and 
3,  except  those  countries  listed  in  Nos. 
S5.369  and  S5.400,  }he  band  is  also  allocated 
to  the  radiodetermination-satellite  service 
(space-to-Earth)  on  a  secondary  basis.  The 
use  by  the  radiodetermination-satellite 
service  is  limited  to  feeder  links  in 
conjunction  with  the  radiodetermination- 
satellite  service  operating  in  the  bemds  1610- 
1626.5  MHz  and/or  24*3.5-2500  MHz.  The 
total  power  flux-density  at  the  Earth's  surface 
shall  in  no  case  exceed  - 159  dBW/m^  in  any 
4  kHz  band  for  all  angles  of  arrival. 


S5.447    Additional  allocation:  in 
Germany,  Austria,  Belgium.  Denmark,  Spain, 
Finland.  France,  Greece,  Israel.  Italy,  Japan. 
Jordan,  Lebanon,  Liechtenstein,  Luxembourg, 
Malta.  Morocco,  Norway,  Pakistan,  the 
Netherlands,  Portugal,  Syria,  the  United 
Kingdom,  Sweden,  Switzerland  and  Tunisia, 
the  band  5150-5250  MHz  is  also  allocated  to 
the  mobile  service,  on  a  primary  basis, 
subject  to  agreement  obtained  under  No. 
S9.21. 

S5.447A    The  allocation  to  the  fixed- 
satellite  service  (Earth-to-space)  is  limited  to 
feeder  links  of  non-geostationary-satellite 
systems  in  the  mobile-satellite  service  and  is 
subject  to  coordination  under  No.  S9.11A. 

S5.447B    Additional  allocation:  the  band 
5150-5216  MHz  is  also  allocated  to  the  fixed- 
satellite  service  (space-to-Earth)  on  a  primary 
basis.  This  allocation  is  limited  to  feeder 
links  of  non-geostationary-satellite  systems  in 
the  mobile-satellite  service  and  is  subject  to 
provisions  of  No.  S9.11A.  The  power  flux- 
density  at  the  Earth's  surface  produced  by 
space  stations  of  the  fixed-satellite  service 
operating  in  the  space-to-Earth  direction  in 
the  band  5150-5216  MHz  shall  in  no  case 
exceed  - 164  dB(W/m2)  in  any  4  kHz  band 
for  all  angles  of  arrival. 

S5.447C    Administrations  responsible  for 
fixed-satellite  service  networks  in  the  band 
5150-5250  MHz  operated  under  Nos. 
S5.447A  and  S5.447B  shall  coordinate  on  an 
equal  basis  in  accordance  with  No.  S9.11A 
with  administrations  responsible  for  non- 
geostationary-satellite  networks  operated 
under  No.  S5.446  and  brought  into  use  prior 
to  17  November  1995.  Satellite  networks 
operated  under  No.  S5.446  brought  into  use 
after  17  November  1995  shall  not  claim 
protection  from,  and  shall  not  cause  harmful 
interference  to,  stations  of  the  fixed-satellite 
service  operated  under  Nos.  S5.447A  and 
S5.447B. 

S5.447D    The  allocation  of  the  band  5250- 
5255  MHz  to  the  space  research  service  on 
a  primary  basis  is  limited  to  active 
spacebome  sensors.  Other  uses  of  the  band 
by  the  space  research  service  are  on  a 
secondary  basis. 

55.448  Additional  allocation:  in  Austria, 
Azerbaijan,  Bulgaria,  Libya,  Mongolia, 
Kyrgyzstan.  Slovakia,  the  Czech  Republic, 
Romania,  Turkmenistan  and  Ukraine,  the 
band  5250-5350  MHz  is  also  allocated  to  the 
radionavigation  service  on  a  primary  basis. 

S5.448A    The  use  of  the  firequency  band 
5250-5350  MHz  by  the  earth  exploration- 
satellite  (active)  and  space  research  (active) 
services  shall  not  constrain  the  future 
development  and  deployment  of  the 
radiolocation  service. 

S5.448B    The  earth  exploration-satellite 
(active)  service  operating  in  the  band  5350- 
5460  MHz  shall  not  cause  harmful 
interference  to,  or  constrain  the  use  and 
development  of,  the  aeronautical 
radionavigation  service. 

55.449  The  use  of  the  band  5350-5470 
MHz  by  the  aeronautical  radionavigation 
service  is  limited  to  airborne  radars  and 
associated  airborne  beacons. 

55.450  Additional  allocation:  in  Austria, 
Azerbaijan,  Bulgaria,  the  Islamic  Republic  of 
Iran,  Mongolia,  Kyrgyzstan,  Slovakia,  the 
Czech  Republic,  Romania,  Turkmenistan  and 
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S5.458C    Administrations  making 
submissions  in  the  band  7025-7075  MHz 
(Earth-to-space)  for  geostationary-satellite 
systems  in  the  fixed-satellite  service  after  17 
November  1995  shall  consult  on  the  basis  of 
relevant  ITU-R  Recommendations  with  the 
administrations  that  have  notified  and 
brought  into  use  non-geostationary-satellite 
systems  in  this  frequency  band  before  18 
November  1995  upon  request  of  the  latter 
administrations.  This  consultation  shall  be 
with  a  view  to  facilitating  shared  operation 
of  both  geostationary-satellite  systems  in  the 
fixed-satellite  service  and  non-geostationary- 
satellite  systems  in  this  band. 

55.459  Additional  allocation:  in  Russian 
Federation,  the  frequency  bands  7100-7155 
MHz  and  7190-7235  MHz  are  also  allocated 
to  the  space  operation  service  (Earth-to- 
space)  on  a  primary  basis,  subject  to 
agreement  obtained  under  No.  S9.21. 

55.460  Additional  allocation:  the  band 
7145-7235  MHz  is  also  allocated  to  the  space 
research  (Earth-to-space)  service  on  a  primary 
basis,  subject  to  agreement  obtained  under 
No.  S9.21.  The  use  of  the  band  7145-7190 
MHz  is  restricted  to  deep  space:  no  emissions 
to  deep  space  shall  be  effected  in  the  band 
7190-7235  MHz. 

55.461  Additional  allocation:  the  bands 
7250-7375  MHz  (space-to-Earth)  and  7900- 
8025  MHz  (Earth-to-space)  are  also  allocated 
to  the  mobile-satellite  service  on  a  primary 
basis,  subject  to  agreement  obtained  under 
No.  S9.21. 

S5.461  A    The  use  of  the  band  7450-7550 
MHz  by  the  meteorological-satellite  service 
(space-fo-Earth)  is  limited  to  geostationary- 
satellite  systems.  Non-geostationary 
meteorological-satellite  systems  in  this  band 
notified  before  30  November  1997  may 
continue  to  operate  on  a  primary  basis  until 
the  end  of  their  lifetime. 

S5.461B    The  use  of  the  band  7750-7850 
MHz  by  the  meteorological-satellite  service 
(space-to-Earth)  is  limited  to  non- 
geostationary  satellite  systems. 

S5.462A    In  Regions  1  and  3  (except  for 
Japan),  in  the  band  8025-8400  MHz,  the 
earth  exploration-satellite  service  using 
geostationary  satellites  shall  not  produce  a 
power  flux-density  in  excess  of  the  following 
provisional  values  for  angles  of  ^arrival  (6), 
without  the  consent  of  the  affected 
administration: 

—174  dB(W/m2)  in  a  4  kHz  band  for  0°  5  6 

<5° 
—174  +  0.5  (e  -  5)  dB(W/m2)  in  a  4  kHz 

band  for  5°  <  6  <  25° 
—164  dB(W/m2)  in  a  4  kHz  band  for  25°  <, 

6^90° 

These  values  are  subject  to  study  under 
Resolution  124  (WRC-97). 

S5.463     Aircraft  stations  are  not  permitted 
to  transmit  in  the  band  8025-8400  MHz. 

55.465  In  the  space  research  service,  the 
use  of  the  band  8400-8450  MHz  is  limited  to 
deep  space. 

55 .466  Different  category  of  service:  in 
Israel,  Malaysia,  Singapore  and  Sri  Lanka,  the 
allocation  of  the  band  8400-8500  MHz  to  the 
space  research  service  is  on  a  secondary  basis 
(see  No.  S5.32). 

55.467  Alternative  allocation:  in  the 
United  Kingdom,  the  band  8400-8500  MHz 
is  allocated  to  the  radiolocation  and  space 
research  services  on  a  primary  basis. 


S5.468    Additional  allocation:  in  Saudi 
Arabia,  Bahrain,  Bangladesh,  Brunei 
Darussalam,  Burundi,  Cameroon,  China,  the 
Congo,  Costa  Rica,  Egypt,  the  United  Arab 
Emirates,  Gabon,  Guyana,  Indonesia,  the 
Islamic  Republic  of  Iran,  Iraq,  Jamaica, 
Jordan,  Kuwait,  Lebanon,  Libya,  Malaysia, 
Mali,  Morocco,  Mauritania,  Nepal,  Nigeria, 
Oman,  Pakistan,  Qatar,  Syria,  Democratic 
People's  Republic  of  Korea,  Senegal, 
Singapore,  Somalia,  Swaziland,  Tanzania, 
Chad,  Togo,  Tunisia  and  Yemen,  the  band 
8500-8750  MHz  is  also  allocated  to  the  fixed 
and  mobile  services  on  a  primary  basis. 

S15.469    Additional  allocation:  in 
Armenia,  Azerbaijan,  Belarus,  Bulgaria, 
Georgia,  Hungary,  Kazakstan,  Lithuania, 
Moldova,  Mongolia,  Uzbekistan,  Poland, 
Kyrgyzstan,  Slovakia,  the  Czech  Republic, 
Romania,  Russian  Federation,  Tajikistan, 
Turkmenistan  and  Ukraine,  the  band  8500- 
8750  MHz  is  also  allocated  to  the  land  mobile 
and  radionavigation  services  on  a  primary 
basis. 

S5.469A     In  the  band  8550-8650  MHz, 
stations  in  the  earth  exploration-satellite 
service  (active)  and  space  research  service 
(active)  shall  not  cause  harmful  interference 
to,  or  constrain  the  use  and  development  of, 
stations  of  the  radiolocation  service. 

85.470  The  use  of  the  band  8750-8850 
MHz  by  the  aeronautical  radionavigation 
service  is  limited  to  airborne  Doppler 
navigation  aids  on  a  centre  frequency  of  8800 
MHz. 

55.471  Additional  allocation:  in  Algeria, 
Germany,  Bahrain,  Belgium,  China,  the 
United  Arab  Emirates,  France,  Greece, 
Indonesia,  the  Islamic  Republic  of  Iran, 
Libya,  the  Netherlands,  Qatar  and  Sudan,  the 
bands  8825-«850  MHz  and  9000-9200  MHz 
are  also  allocated  to  the  maritime 
radionavigation  service,  on  a  primary  basis, 
for  use  by  shore-based  radars  only. 

55.472  In  the  bands  8850-9000  MHz  and 
9200-9225  MHz,  the  maritime 
radionavigation  service  is  limited  to  shore- 
based  radars. 

55.473  Additional  allocation:  in 
Armenia,  Austria,  Azerbaijan,  Belarus, 
Bulgaria,  Cuba,  Georgia,  Hungary,  Kazakstan, 
Moldova,  Mongolia,  Uzbekistan,  Poland, 
Kyrgyzstan.  Slovakia,  the  Czech  Republic, 
Romania,  Russian  Federation,  Tajikistan, 
Turkmenistan  and  Ukraine,  the  bands  8850- 
9000  MHz  and  9200-9300  MHz  are  also 
allocated  to  the  radionavigation  service  on  a 
primary  basis. 

55.474  In  the  band  9200-9500  MHz, 
search  and  rescue  transponders  (SART)  may 
be  used,  having  due  regard  to  the  appropriate 
rrU-R  Recommendation  (see  also  Article 
S31). 

55.475  The  use  of  the  band  9300-9500 
MHz  by  the  aeronautical  radionavigation 
service  is  limited  to  airborne  weather  radars 
and  ground-based  radars.  In  addition,         ' 
ground-based  radar  beacons  in  the 
aeronautical  radionavigation  service  are 
permitted  in  the  band  9300-9320  MHz  on 
condition  that  harmful  interference  is  not 
caused  to  the  maritime  radionavigation 
service.  In  the  band  9300-9500  MHz,  ground- 
based  radars  used  for  meteorological 
purposes  have  priority  over  other 
radiolocation  devices. 
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55.476  In  the  band  9300-9320  MHz  in 
the  radionavigation  service,  the  use  of 
shipborne  radars,  other  than  those  existing 
on  1  January  1976,  is  not  permitted  until  1 
January  2001. 

S5.476A     In  the  band  9500-9800  MHz, 
stations  in  the  earth  exploration-satellite 
service  (active)  and  space  research  service 
(active)  shall  not  cause  harmful  interference 
to.  or  constrain  the  use  and  development  of, 
stations  of  the  radionavigation  and 
radiolocation  services. 

55.477  Different  category  of  service:  in 
Algeria,  Saudi  Arabia,  Austria,  Bahrain, 
Bangladesh,  Brimei  Darussalam,  Cameroon, 
the  Republic  of  Korea,  Egypt,  the  United 
Arab  Emirates,  Eritrea,  Ethiopia,  Guyana, 
India,  Indonesia,  the  Islamic  Republic  of  Iran, 
Iraq,  Jamaica,  Japan,  Jordan,  Kuwait, 
Lebanon,  Liberia,  Malaysia,  Nigeria,  Oman, 
Pakistan,  Qatar,  Democratic  People's 
Republic  of  Korea,  Singapore,  Somalia, 
Sudan,  Sweden,  Trinidad  and  Tobago,  and 
Yemen,  the  allocation  of  the  band  9800- 
10,000  MHz  to  the  fixed  service  is  on  a 
primary  basis  (see  No.  S5.33). 

55.478  Additional  allocation:  in 
Azerbaijan,  Bulgaria,  Kazakstan,  Mongolia, 
Kyrgyzstan,  Slovakia,  the  Czech  Republic, 
Romania,  Turkmenistan  and  Ukraine,  the 
band  9800-10,000  MHz  is  also  allocated  to 
the  radionavigation  service  on  a  primary 
basis. 

55.479  The  band  9975-10,025  MHz  is 
also  allocated  to  the  meteorological-satellite 
service  on  a  secondary  basis  for  use  by 
weather  radars. 

55.480  Additional  allocation:  in  Brazil, 
Costa  Rica,  Ecuador,  Guatemala,  Honduras 
and  Mexico,  the  band  10-10.45  GHz  is  also 
allocated  to  the  fixed  and  mobile  services  on 
a  primary  basis. 

55.481  Additional  allocation:  in 
Germany,  Angola,  China,  Ecuador,  Spain, 
Japan,  Morocco,  Nigeria,  Oman,  Democratic 
People's  Republic  of  Korea,  Sweden, 
Tanzania  and  Thailand,  the  band  10.45-10.5 
GHz  is  also  allocated  to  the  fixed  and  mobile 
services  on  a  primeiry  basis. 

55.482  In  the  band  10.6-10.68  GHz, 
stations  of  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  shall  be  limited 
to  a  maximum  equivalent  isotropically 
radiated  power  of  40  dBW  and  the  power 
delivered  to  the  antenna  shall  not  exceed  -  3 
dBW.  These  limits  may  be  exceeded  subject 
to  agreement  obtained  under  No.  S9.21. 
However,  in  Saudi  Arabia,  Armenia, 
Azerbaijan,  Beihrain,  Bangladesh,  Belarus, 
China,  the  United  Arab  Emirates,  Georgia, 
India.  Indonesia,  the  Islamic  Republic  of  Iran, 
Iraq,  Japan,  Kazakstan,  Kuwait,  Latvia, 
Lebanon,  Moldova,  Nigeria,  Uzbekistan, 
Pakistan,  the  Philippines,  Qatar,  Syria, 
Kyrgyzstan,  Russian  Federation,  Tajikistan, 
Turkmenistan  and  Ukraine,  the  restrictions 
on  the  fixed  and  mobile,  except  aeronautical 
mobile,  services  are  not  applicable. 

55.483  Additional  allocation:  in  Saudi 
Arabia,  Armenia,  Azerbaijan,  Bahrain, 
Belarus,  Bosnia  and  Herzegovina,  China, 
Colombia,  the  Republic  of  Korea,  Costa  Rica, 
Egypt,  the  United  Arab  Emirates,  Georgia,  the 
Islamic  Republic  of  Iran,  Iraq,  Israel,  Japan, 
Jordan,  Kazakstan,  Kuwait,  Latvia,  Lebanon, 
Moldova,  Mongolia,  Uzbekistan,  Pakistan, 


Qatar,  Kyrgyzstan,  Democratic  People's 
Republic  of  Korea,  Romania,  Russian 
Federation,  Tajikistan,  Turkmenistan, 
Ukraine,  Yemen  and  Yugoslavia,  the  band 
10.68-10.7  GHz  is  also  allocated  to  the  fixed 
and  mobile,  except  aeronautical  mobile, 
services  on  a  primary  basis.  Such  use  is 
limited  to  equipment  in  operation  by  1 
January  1985. 

55.484  In  Region  1,  the  use  of  the  band 
10.7-11.7  GHz  by  the  fixed-satellite  service 
(Earth-to-space)  is  limited  to  feeder  links  for 
the  broadcasting-satellite  service. 

S5.484A    The  use  of  the  bands  10.95-1 1.2 
GHz  (space-to-Earth),  11.45-11.7  GHz  (space- 
to-Earth),  11.7-12.2  GHz  (space-to-Earth)  in 
Region  2, 12.2-12.75  GHz  (space-to-Earth)  in 
Region  3,  12.5-12.75  GHz  (space-to-Earth)  in 
Region  1, 13.75-14.5  GHz  (Earth-to-space), 
17.8-18.6  GHz  (space-to-Earth),  19.7-20.2 
GHz  (space-to-Earth),  27.5-28.6  GHz  (Earth- 
to-space),  29.5-30  GHz  (Earth-to-space)  by 
non-geostationary-  and  geostationary-satellite 
systems  in  the  fixed-satellite  service  is 
subject  to  the  provisions  of  Resolution  130 
(WRC-97).  The  use  of  the  band  17.8-18.1 
GHz  (space-to-Earth)  by  non-geostationary 
fixed-satellite  service  systems  is  also  subject 
to  the  provisions  of  Resolution  538  (WRC- 
97). 

55.485  In  Region  2,  in  the  band  11.7-12.2 
GHz,  transponders  on  space  stations  in  the 
fixed-satellite  service  may  be  used 
additionally  for  transmissions  in  the 
broadcasting-satellite  service,  provided  that 
such  transmissions  do  not  have  a  maximum 
e.i.r.p.  greater  than  53  dBW  per  television 
channel  and  do  not  cause  greater  interference 
or  require  more  protection  from  interference 
than  the  coordinated  fixed-satellite  service 
frequency  assignments.  With  respect  to  the 
space  services,  this  band  shall  be  used 
principally  for  the  fixed-satellite  service. 

55.486  Different  category  of  service:  in 
Mexico  and  the  United  States,  the  allocation 
of  the  band  11.7-12.1  GHz  to  the  fixed 
service  is  on  a  secondary  basis  (see  No. 
S5.32). 

55.487  In  the  band  11.7-12.5  GHz  in 
Regions  1  and  3,  the  fixed,  fixed-satellite, 
mobile,  except  aeronautical  mobile,  and 
broadcasting  services,  in  accordance  with 
their  respective  allocations,  shall  not  cause 
harmful  interference  to  broadcasting-satellite 
stations  operating  in  accordance  with  the 

.  provisions  of  Appendix  S30. 

S5.487A    Additional  allocation:  in  Region 
1,  the  band  11.7-12.5  GHz,  in  Region  2,  the 
band  12.2-12.7  GHz  and,  in  Region  3,  the 
band  11.7-12.2  GHz,  are  also  allocated  to  the 
fixed-satellite  service  (space-to-Earth)  on  a 
primary  basis,  limited  to  non-geostationary 
systems  and  subject  to  the  provisions  of 
Resolution  538  (WRC-97). 

55.488  The  use  of  the  bands  11.7-12.2 
GHz  by  the  fixed-satellite  service  in  Region 
2  and  12.2-12.7  GHz  by  the  broadcasting- 
satellite  service  in  Region  2  is  limited  to 
national  and  subregional  systems.  The  use  of 
the  band  11.7-12.2  GHz  by  the  fixed-satellite 
service  in  Region  2  is  subject  to  previous 
agreement  between  the  administrations 
concerned  and  those  having  services, 
operating  or  planned  to  operate  in 
accordance  with  the  Table,  which  may  be 
affected  (see  Articles  S9  and  Sll).  For  the  use 


of  the  band  12.2-12.7  GHz  by  the 
broadcasting-satellite  service  in  Region  2,  see^ 
Appendix  S30. 

55.489  Additional  allocation:  in  Peru,  the 
band  12.1-12.2  GHz  is  also  allocated  to  the 
fixed  service  on  a  primary  basis. 

55.490  In  Region  2,  in  the  bard  12.2-12.7 
GHz,  existing  and  future  terrestrial 
radioconununication  services  shall  not  cause 
harmful  interference  to  the  space  services 
operating  in  conformity  with  the 
broadcasting-satellite  Plan  for  Region  2 
contained  in  Appendix  S30. 

55.491  Additional  allocation:  in  Region 
3,  the  band  12.2-12.5  GHz  is  also  allocated 
to  the  fixed-satellite  (space-to-Earth)  service 
on  a  primary  basis,  limited  to  national  and 
sub-regional  systems.  The  power  flux-density 
limits  in  Article  S21,  Table  S21-4  shall  apply 
to  this  frequency  band.  The  introduction  of 
the  service  in  relation  to  the  broadcasting- 
satelUte  service  in  Region  1  shall  follow  the 
procedures  specified  in  Article  7  of 
Appendix  S30,  with  the  applicable  frequency 
band  extended  to  cover  12.2-12.5  GHz. 

55.492  Assignments  to  stations  of  the 
broadcasting-satellite  service  in  conformity 
with  the  appropriate  regional  Plan  in 
Appendix  S30  may  also  be  used  for 
transmissions  in  the  fixed-satellite  service 
(space-to-Earth),  provided  that  such 
transmissions  do  not  cause  more  interference 
or  require  more  protection  from  interference 
than  the  broadcasting-satellite  service 
transmissions  operating  in  conformity  with 
this  Plan.  With  respect  to  the  space  services, 
this  band  shall  be  used  principally  for  the 
broadcasting-satellite  service. 

55.493  The  broadcasting-satellite  service 
in  the  band  12.5-12.75  GHz  in  Region  3  is 
limited  to  a  power  flux-density  not  exceeding 
-  Ill  dB(W/m2)/27  MHz  for  all  conditions 
and  for  all  methods  of  modulation  at  the  edge 
of  the  service  area. 

55.494  Additional  allocation:  in  Algeria, 
Angola,  Saudi  Arabia,  Bahrain,  Cameroon, 
the  Central  African  Republic,  the  Congo,  Cote 
d'lvoire,  Egypt,  the  United  Arab  Emirates, 
Eritrea,  Ethiopia,  Gabon,  Ghana,  Guinea,  Iraq, 
Israel,  Jordan,  Kuwait,  Lebanon,  Libya, 
Madagascar,  Mali,  Morocco,  Mongolia, 
Nigeria.  Qatar,  Dem.  Rep.  of  the  Congo.  Syria, 
Senegal,  Somalia,  Sudan,  Chad,  Togo  and 
Yemen,  the  band  12.5-12.75  GHz  is  also 
allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  on  a  primary 
basis. 

55.495  Additional  allocation:  in  Bosnia 
and  Herzegovina,  Croatia,  Denmark,  France, 
Greece,  Liechtenstein,  Monaco,  Norway, 
Uganda,  Portugal,  Romania,  Slovenia, 
Switzerland,  Tanzania,  Tunisia  and 
Yugoslavia,  the  band  12.5-12.75  GHz  is  also 
allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  on  a  secondary 
basis. 

55.496  Additional  allocation:  in  Austria, 
Azerbaijan,  Kyrgyzstan,  Turkmenistan  and 
Ukraine,  the  band  12.5-12.75  GHz  is  also 
allocated  to  the  fixed  service  and  the  mobile, 
except  aeronautical  mobile,  service  on  a 
primary  basis.  However,  stations  in  these 
services  shall  not  cause  harmful  interference 
to  fixed-satellite  service  earth  stations  of 
countries  in  Region  1  other  than  those  listed 
in  this  footnote.  Coordination  of  these  earth 
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the  Bureau  prior  to  31  January  1992  cease  to 
operate  in  this  band.  Automatic  power 
control  may  be  used  to  increase  the  e.i.r.p. 
density  above  71  dBW  in  any  6  MHz  band 
in  this  frequency  range  to  compensate  for 
rain  attenuation,  to  the  extent  that  the  power- 
flux  density  at  the  fixed-satellite  service 
space  station  does  not  exceed  the  value 
resulting  horn  use  of  an  e.i.r.p.  of  71  dBW  in 
any  6  MHz  band  in  clear  sky  conditions. 

S5.503A    Until  1  January  2000,  stations  in 
the  fixed-satellite  service  shall  not  cause 
harmful  interference  to  non-geostationary 
space  stations  in  the  space  research  and  Earth 
exploration-satellite  services.  After  that  date, 
these  non-geostationary  space  stations  will 
operate  on  a  secondary  basis  in  relation  to 
the  fixed-satellite  service.  Additionally, 
when  planning  earth  stations  in  the  fixed- 
satellite  service  to  be  brought  into  service 
between  1  January  2000  and  1  January  2001, 
in  order  to  accommodate  the  needs  of 
spacebome  precipitation  radars  operating  in 
the  band  13.793-13.805  GHz,  advantage 
should  be  taken  of  the  consultation  process 
and  the  information  given  in 
Recommendation  ITU-R  SA.1071. 

55.504  The  use  of  the  band  14-14.3  GHz 
by  the  radionavigation  service  shall  be  such 
as  to  provide  sufficient  protection  to  space 
stations  of  the  fixed-satellite  service. 

55.505  Additional  allocation:  in  Algeria, 
Angola,  Saudi  Arabia,  Australia,  Bahrain, 
Bangladesh,  Botswana,  Brunei  Darussalam, 
Cameroon.  China,  the  Congo,  the  Republic  of 
Korea,  Egypt,  the  United  Arab  Emirates, 
Gabon,  Guatemala,  Guinea,  India,^  Indonesia, 
the  Islamic  Republic  of  Iran,  Iraq,  Israel, 
Japan,  Jordan,  Kuwait,  Lesotho,  Lebanon, 
Malaysia,  Mali,  Morocco,  Mauritania,  Oman, 
Pakistan,  the  Philippines,  Qatar,  Sjoia,  the 
Democratic  People's  Republic  of  Korea, 
Senegal,  Singapore,  Somalia,  Sudan, 
Swaziland,  Tanzania,  Chad  and  Yemen,  the 
band  14-14.3  GHz  is  also  allocated  to  the 
fixed  service  on  a  primary  basis. 

55.506  The  band  14-14.5  GHz  may  be 
used,  within  the  fixed-satellite  service  (Earth- 
to-space),  for  feeder  links  for  the 
broadcasting-satellite  service,  subject  to 
coordination  with  other  networks  in  the 
fixed-satellite  service.  Such  use  of  feeder 
links  is  reserved  for  countries  outside 
Europe. 

55.508  Additional  allocation:  in 
Germany,  Austria,  Bosnia  and  Herzegovina, 
France,  Greece,  Ireland,  Iceland,  Italy,  The 
Former  Yugoslav  Republic  of  Macedonia, 
Libya,  Liechtenstein,  Portugal,  the  United 
Kingdom,  Slovenia,  Switzerland,  Turkey  and 
Yugoslavia,  the  band  14.25-14.3  GHz  is  also 
allocated  to  the  fixed  service  on  a  primary 
basis. 

55.509  Additional  allocation:  in  Japan 
and  Pakistan  the  band  14.25-14.3  GHz  is  also 
allocated  to  the  mobile,  except  aeronautical 
mobile,  service  on  a  primary  basis. 

55.510  The  use  of  the  band  14.5-14.8 
GHz  by  the  fixed-satellite  service  (Earth-to- 
space)  is  limited  to  feeder  links  for  the 
broadcasting-satellite  service.  This  use  is 
reserved  for  countries  outside  Europe. 

55.51 1  Additional  allocation:  in  Saudi 
Arabia.  Bahrain,  Bosnia  and  Herzegovina, 
Cameroon,  Egypt,  the  United  Arab  ^mirates, 
Guinea,  the  Islamic  Republic  of  Iran,  Iraq, 


Israel,  Kuwait,  Lebanon,  Libya,  Pakistan, 
Qatar,  Syria,  Slovenia,  Somalia  and, 
Yugoslavia,  the  band  15.35-15.4  GHz  is  also 
allocated  to  the  fixed  and  mobile  services  on 
a  secondary  basis. 

S5.511A     Use  of  the  band  15.43-15.63 
GHz  by  the  fixed-satellite  service  (space-to- 
Earth  (see  Resolution  123  (WRC-97))  and 
Earth-to-space)  is  limited  to  feeder  links  of 
non-geostationary  systems  in  the  mobile- 
satellite  service,  subject  to  coordination 
under  No.  S9.ll  A.  In  the  space-to-Earth 
direction,  the  minimum  earth  station 
elevation  angle  above  and  gain  towards  the 
local  horizontal  plane  and  the  minimum 
coordination  distances  to  protect  an  eauth 
station  from  harmful  interference  shall  be  in 
accordance  with  Recommendation  ITU-R 
S.1341.  Also  in  the  space-to-Earth  direction, 
harmful  interference  shall  not  be  caused  to 
stations  of  the  radio  astronomy  service  using 
the  band  15.35-15.4  GHz.  The  threshold 
levels  of  interference  and  associated  power 
flux-density  limits  which  are  detrimental  to 
the  radio  astronomy  service  are  given  in 
Recommendation  ITU-R  RA.769-1.  Special 
measures  will  need  to  be  employed  to  protect 
the  radio  astronomy  service  in  the  band 
15.35-15.4  GHz. 

S5.511C    Stations  operating  in  the 
aeronautical  radionavigation  service  shall 
limit  the  effective  e.i.r.p.  in  accordance  with 
Recommendation  ITU-R  S.1340.  The 
minimum  coordination  distance  required  to 
protect  the  aeronautical  radionavigation 
stations  (No.  S4.10  applies)  from  harmful 
interference  from  feeder-link  earth  stations 
and  the  maximum  e.i.r.p.  transmitted 
towards  the  local  horizontal  plane  by  a 
feeder-link  earth  station  shall  be  in 
accordance  with  Recommendation  ITU-R 
S.1340. 

S5.511D    Fixed-satellite  service  systems 
for  which  complete  information  for  advance 
publication  has  been  received  by  the  Bureau 
by  21  November  1997  may  operate  in  the 
bands  15.4-15.43  GHz  and  15.63-15.7  GHz 
in  the  space-to-Earth  direction  and  15.63- 
15.65  GHz  in  the  Earth-to-space  direction.  In 
the  bands  15.4-15.43  GHz  and  15.65-15.7 
GHz,  emissions  from  a  non-geostationary 
space  station  shall  not  exceed  the  power  flux- 
density  limits  at  the  Earth's  surface  of  - 146 
dB(W/m2/MHz)  for  any  angle  of  arrival.  In 
the  band  15.63-15.65  GHz,  where  an 
administration  plans  emissions  from  a  non- 
geostationary  space  station  that  exceed  - 146 
dB(W/m'/MHz)  for  any  angle  of  arrival,  it 
shall  coordinate  under  No.  S9.ll  A  with  the 
affected  administrations.  Stations  in  the 
fixed-satellite  service  operating  in  the  band 
15.63-15.65  GHz  in  the  Earth-to-space 
direction  shall  not  cause  harmful  interference 
to  stations  in  the  aeronautical 
radionavigation  service  (No.  S4.10  applies). 

S5.512    Additional  allocation:  in  Algeria, 
Angola,  Saudi  Arabia,  Austria,  Bahrain, 
Bangladesh,  Bosnia  and  Herzegovina,  Brunei 
Darussalam,  Cameroon,  the  Congo,  Costa 
Rica,  Egypt,  El  Salvador,  the  United  Arab 
Emirates,  Finland,  Guatemala,  India, 
Indonesia,  the  Islamic  Republic  of  Iran, 
Jordan,  Kuwait,  Libya,  Malaysia,  Morocco, 
Mozambique,  Nepal,  Nicaragua,  Oman, 
Pakistan,  Qatar,  Singapore,  Slovenia, 
Somalia,  Sudan,  Swaziland,  Tanzania,  Chad, 
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Yemen  and  Yugoslavia,  the  band  15.7-17.3 
GHz  is  also  allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis. 

55.513  Additional  allocation:  in  Israel, 
the  band  15.7-17.3  GHz  is  also  allocated  to 
the  fixed  and  mobile  services  on  a  primary 
basis.  These  services  shall  not  claim 
protection  from  or  cause  harmhil  interference 
to  services  operating  in  accordance  with  the 
Table  in  countries  other  than  those  included 
in  No.  S5. 512. 

S5.513A    Spacebome  active  sensors 
operating  in  the  band  17.2-17.3  GHz  shall 
not  cause  harmftjl  interference  to,  or 
constrain  the  development  of,  the 
radiolocation  and  other  services  allocated  on 
a  primary  basis. 

55.514  Additional  allocation:  in  Algeria, 
Germany,  Angola,  Saudi  Arabia,  Austria, 
Bahrain,  Bangladesh,  Bosnia  and 
Herzegovina,  Cameroon,  Costa  Rica,  El 
Salvador,  the  United  Arab  Emirates,  Finland, 
Guatemala,  Honduras,  India,  the  Islamic 
Republic  of  Iran,  Iraq,  Israel,  Japan,  Jordan, 
Kuwait,  Libya,  Nepal,  Nicaragua,  Oman, 
Pakistan,  Qatar,  Slovenia,  Sudan,  Sweden 
and  Yugoslavia,  the  band  17.3-17.7  GHz  is 
also  allocated  to  the  fixed  and  mobile 
services  on  a  secondary  basis.  The  power 
limits  given  in  Nos.  S21.3  and  S21.5  shall 
apply. 

55.515  In  the  band  17.3-17.8  GHz, 
sharing  between  the  fixed-satellite  service 
(Earth-to-space)  and  the  broadcasting-satellite 
service  shall  also  be  in  accordance  with  the 
provisions  of  §  1  of  Annex  4  of  Appendix 
S30A/30A. 

55.516  Theuseof  the  band  17.3-18.1 
GHz  by  geostationary-satellite  systems  in  the 
fixed-satellite  service  (Earth-to-space)  is 
limited  to  feeder  links  for  the  broadcasting- 
satellite  service.  For  the  use  of  the  band  17.3- 
17.8  GHz  in  Region  2  by  feeder  links  for  the 
broadcasting-satellite  service  in  the  band 
12.2-12.7  GHz,  see  Article  Sll.  The  use  of 
the  bands  17.3-18.1  GHz  (Earth-to-space)  in 
Regions  1  and  3  and  17.8-18.1  GHz  (Earth- 
to-space)  in  Region  2  by  non-geostationary- 
satellite  systems  in  the  fixed-satellite  service 
is  subject  to  the  provisions  of  Resolution  538 
(WRC-97). 

55.517  In  Region  2,  the  allocation  to  the 
broadcasting-satellite  service  in  the  band 
17.3-17.8  GHz  shall  come  into  effect  on  1 
April  2007.  After  that  date,  use  of  the  fixed- 
satellite  (space-to-Earth)  service  in  the  band 
17.7-17.8  GHz  shall  not  claim  protection 
from  and  shall  not  cause  harmful  interference 
to  operating  systems  in  the  broadcasting- 
satellite  service. 

55.518  Different  category  of  service:  in 
Region  2,  the  allocation  of  the  band  17.7-17.8 
GHz  to  the  mobile  service  is  on  a  primary 
basis  until  31  March  2007. 

55.519  Additional  allocation:  the  band 
18.1-18.3  GHz  is  also  allocated  to  the 
meteorological-satellite  service  (space-to- 
Earth)  on  a  primary  basis.  Its  use  is  limited 
to  geostationary  satellites  and  shall  be  in 
accordance  with  the  provisions  of  Article 
821,  Table  S21-4. 

55.520  The  use  of  the  band  18.1-18.4 
GHz  by  the  fixed-satellite  service  (Earth-to- 
space)  is  limited  to  feeder  links  for  the 
broadcasting-satellite  service. 

55.521  Alternative  allocation:  in 
Germany,  Denmark,  the  United  Arab 


Emirates,  Greece,  Slovakia  and  the  Czech 
Republic,  the  band  18.1-18.4  GHz  is 
allocated  to  the  fixed,  fixed-satellite  (space- 
to-Earth)  and  mobile  services  on  a  primary 
basis  (see  No.  S5.33).  The  provisions  of  No. 
S5.519  also  apply. 

55.522  In  making  assignments  to  stations 
in  the  fixed  and  mobile  services, 
administrations  are  invited  to  take  account  of 
passive  sensors  in  the  Earth-exploration 
satellite  and  space  research  services 
operating  in  the  band  18.6-18.8  GHz.  In  this 
band,  adiministrations  should  endeavour  to 
limit  as  far  as  possible  both  the  power 
delivered  by  the  transmitter  to  the  antenna 
and  the  e.i.r.p.  in  order  to  reduce  the  risk  of 
interference  to  passive  sensors  to  the 
minimum. 

55.523  In  assigning  frequencies  to 
stations  in  the  fixed-satellite  service  in  the 
direction  space-to-Earth.  administrations  are 
requested  to  limit  as  far  as  practicable  the 
power  flux-density  at  the  Earth's  surface  in 
the  band  18.6-18.8  GHz,  in  order  to  reduce 
the  risk  of  interference  to  passive  sensors  in 
the  earth  exploration-satellite  and  space 
research  services. 

S5.523A    The  use  of  the  bands  18.8-19.3 
GHz  (space-to-Earth)  and  28.6-29.1  GHz 
(Earth-to-space)  by  geostationary  and  non- 
geostationary  fixed-satellite  service  networks 
is  subject  to  the  application  of  the  provisions 
of  No.  S9.ll  A  and  No.  S22.2  does  not  apply. 
Administrations  having  geostationary- 
satellite  networks  under  coordination  prior  to 
18  November  1995  shalj  cooperate  to  the 
maximum  extent  possible  to  coordinate 
pursuant  to  No.  S9.ll  A  with  non- 
geostationary-satellite  networks  for  which 
notification  information  has  been  received  by 
the  Bureau  prior  to  that  date,  with  a  view  to 
reaching  results  acceptable  to  all  the  parties 
concerned .  Non-geostationary-satel  lite 
networks  shall  not  cause  unacceptable 
interference  to  geostationary  fixed-satellite 
service  networks  for  which  complete 
Appendix  S4  notification  information  is 
considered  as. having  been  received  by  the 
Bureau  prior  to  18  November  1995. 

S5.523B     The  use  of  the  band  19.3-19.6 
GHz  (Earth-to-space)  by  the  fixed-satellite 
service  is  limited  to  feeder  links  for  non- 
geostationary-satellite  systems  in  the  mobile- 
satellite  service.  Such  use  is  subject  to  the 
application  of  the  provisions  of  No.  S9.ll  A. 
and  No.  S22.2  does  not  apply. 

S5.523C    No.  S22.2  of  the  Radio 
Regulations  shall  continue  to  apply  in  the 
bands  19.3-19.6  GHz  and  29.1-29.4  GHz, 
between  feeder  links  of  non-geostationary 
mobile-satellite  service  networks  and  those 
fixed-satellite  service  networks  for  which 
complete  Appendix  S4  coordination 
information,  or  notification  information,  is 
considered  as  having  been  received  by  the 
Bureau  prior  to  18  November  1995. 

S5.523D    The  use  of  the  band  19.3-19.7 
GHz  (space-to-Earth)  by  geostationary  fixed- 
satellite  service  systems  and  by  feeder  links 
for  non-geostationary-satellite  systems  in  the 
mobile-satellite  service  is  subject  to  the 
application  of  the  provisions  of  No.  S9.ll  A, 
but  not  subject  to  the  provisions  of  No.  S22.2. 
The  use  of  this  band  for  other  non- 
geostationary  fixed-satellite  service  systems, 
or  for  the  cases  indicated  in  Nos.  S5.523C 


and  S5.523E,  is  not  subject  to  the  provisions 
of  No.  S9.11A  and  shall  continue  to  be 
subject  to  Articles  S9  (except  No.  S9.ll  A) 
and  Sll  procedures,  and  to  the  provisions  of 
No.  S22.2. 

S5.523E    No.  S22.2  of  the  Radio 
Regulations  shall  continue  to  apply  in  the 
bands  19.6-19.7  GHz  and  29.4-29.5  GHz. 
between  feeder  links  of  non -geostationary 
mobile-satellite  service  networks  and  those 
fixed-satelUte  service  networks  for  which 
complete  Appendix  S4  coordination 
information,  or  notification  information,  is 
considered  as  having  been  received  by  the 
Bureau  by  21  November  1997. 

55.524  Additional  allocation:  in 
Afghanistan,  Algeria,  Angola,  Saudi  Arabia, 
Bahrain,  Bangladesh,  Brunei  Darussalam. 
Cameroon.  China,  the  Congo,  the  Republic  of 
Korea,  Costa  Rica.  Egypt,  the  United  Arab 
Emirates.  Gabon,  Guatemala,  Guinea,  India, 
Islamic  Republic  of  Iran,  Iraq,  Israel,  Japan. 
Jordan.  Kuwait,  Lebanon,  Malaysia,  Mali, 
Morocco,  Mauritania,  Nepal,  Nigeria,  Oman, 
Pakistan,  the  Philippines,  Qatar,  Dem.  Rep.  of 
the  Congo,  Syria,  Democratic  People's 
Republic  of  Korea,  Singapore,  Somalia, 
Sudan,  Tanzania.  Chad.  Togo  and  Tunisia, 
the  band  19.7-21.2  GHz  is  also  allocated  to 
the  fixed  and  mobile  services  on  a  primary 
basis.  This  additional  use  shall  not  impose 
any  limitation  on  the  power  flux-density  of 
space  stations  in  the  fixed-satellite  service  in 
the  band  19.7-21.2  GHz  and  of  space  stations 
in  the  mobile-satellite  service  in  the  band 
19.7-20.2  GHz  where  the  allocation  to  the 
mobile-satellite  service  is  onia  primary  basis 
in  the  latter  band. 

55.525  In  order  to  facilitate  interregional 
coordination  between  networks  in  the 
mobile-satellite  and  fixed-satellite  services, 
carriers  in  the  mobile-satellite  service  that  are 
most  susceptible  to  interference  shall,  to  the 
extent  practicable,  be  located  in  the  higher 
parts  of  the  bands  19.7-20.2  GHz  and  29.5- 
30  GHz. 

55.526  In  the  bands  19.7-20.2  GHz  and 
29.5-30  GHz  in  Region  2,  and  in  the  bands 
20.1-20.2  GHz  and  29  9-30  GHz  in  Regions 
1  and  3,  networks  which  are  both  in  the 
fixed-satellite  service  and  in  the  mobile- 
satellite  service  may  include  links  between 
earth  stations  at  specified  or  unspecified 
points  or  while  in  motion,  through  one  or 
more  satellites  for  point-to-point  and  point- 
to-multipoint  communications. 

55.527  In  the  bands  19.7-20.2  GHz  and 
29.5-30  GHz,  the  provisions  of  No.  S4.10  do 
not  apply  with  respect  to  the  mobile-satellite 
service. 

85.528  The  allocation  to  the  mobile- 
satellite  service  is  intended  for  use  by 
networks  which  use  narrow  spot-beam 
antennas  and  otl^r  advanced  technology  at 
the  space  stations.  Administrations  operating 
systems  in  the  mobile-satellite  service  in  the 
band  19.7-20.1  GHz  in  Region  2  and  in  the 
band  20.1-20.2  GHz  shall  take  all  practicable 
steps  to  ensure  the  continued  availability  of 
these  bands  for  administrations  operating 
fixed  and  mobile  systems  in  accordance  with 
the  provisions  of  No.  85.524. 

55.529  The  use  ofthe  bands  19.7-20.1 
GHz  and  29.5-29.9  GHz  by  the  mobile- 
satellite  service  in  Region  2  is  limited  to 
satellite  networks  which  are  both  in  the 
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fixed-satellite  ser  rice  and  in  the  mobile- 
satellite  service  a ;  described  in  No.  S5.526. 

In  Reg  ons  1  and  3,  the  allocation 
to  the  broadcastir  g-satellite  service  in  the 
band  21.4-22  GH:  shall  come  into  effect  on 
use  of  this  band  by  the 
lite  service  after  that  date 
and  on  an  interim  basis  prior  to  that  date  is 
subject  to  the  pro  visions  of  Resolution  525 
{WARC-92). 

55.531  Additi  jnal  allocation:  in  Japan, 
the  band  21.4-22  [}Hz  is  also  allocated  to  the 
broadcasting  serv  ce  on  a  primary  basis. 

55.532  The  us  B  of  the  band  22.21-22.5 
GHz  by  the  Earth  sxploration-satellite 
(passive)  and  spate  research  (passive] 
services  shall  not  impose  constraints  upon 
the  fixed  and  mol  ile.  except  aeronautical 
mobile,  services. 

55.533  The  in  er-satellite  service  shall 
not  claim  protecti  an  from  harmful 
interference  from  airport  surface  detection 
equipment  statior  s  of  the  radionavigation 
service. 

55.534  Additi  inal  allocation:  in  Japan, 
the  band  24.65-21  .25  GHz  is  also  allocated 
to  the  radionavigs  tion  service  on  a  primary 
basis  until  2008. 

55.535  In  the  »and  24.75-25.25  GHz, 
feeder  links  to  sta  ions  of  the  broadcasting- 
satellite  service  si  all  have  priority  over  other 
uses  in  the  fixed-satellite  service  (Earth-to- 
space).  Such  other  uses  shall  protect  and 
shall  not  claim  protection  from  existing  and 
future  operating  U  eder-link  networks  to  such 
broadcasting  satel  ite  stations. 

S5.535A    The  »  se  of  the  band  29.1-29.5 
GHz  (Earth-to-spa  :e)  by  the  fixed-satellite 
service  is  limited  o  geostationary-satellite 
systems  and  feede  r  links  to  non- 
geostationary-sate  lite  systems  in  the  mobile- 
satellite  service.  Such  use  is  subject  to  the 
application  of  the  provisions  of  No.  S9.11A, 
but  not  subject  to  he  provisions  of  No.  S22.2, 
except  as  indicate  1  in  Nos.  S5.523C  and 
S5.523E  where  su  :h  use  is  not  subject  to  the 
provisions  of  No.  59.1 1 A  and  shall  continue 
to  be  subjert  to  At  tides  S9  (except  No. 
S9.11A)  and  Sll  f  rocedures,  and  to  the 
provisions  of  No.  i22.2. 

55.536  Use  of  he  25.25-27.5  GHz  band 
by  the  inter-satelli  :e  service  is  limited  to 
space  research  an(  Earth  exploration-satellite 
applications,  and  ilso  transmissions  of  data 
originating  from  ii  dustrial  and  medical 
activities  in  space 

S5.536A    Adm  nistrations  installing  earth 
exploration-satellite  earth  stations  cemnot 
claim  protection  f  cm  fixed  and  mobile 
stations  operated  liy  neighbouring 
administrations.  Ii  i  addition,  earth  stations 
operating  in  the  ei  rth  exploration-satellite 
service  should  tak  j  into  account 
Recommendation  TU-RSA.1278. 

S5.536B    In  Ge  many,  Saudi  Arabia, 
Austria.  Belgium,  Jrazil,  Bulgaria,  China,  the 
Republic  of  Korea  Denmark,  Egypt,  United 
Arab  Emirates,  Sp  lin,  Estonia,  Finland, 
France,  Hungary,   ndia.  Islamic  Republic  of 
Iran,  Ireland,  Israe  ,  Italy,  Jordan,  Kenya, 
Kuwait,  Lebanon,  Libya,  Liechtenstein, 
Lithuania,  Moldox  a,  Norway,  Oman,  Uganda. 
Pakistan,  the  Philippines.  Poland,  Portugal, 
Syria,  Slovakia,  C;  ech  Republic,  Romania, 
the  United  Kingdcm,  Singapore,  Sweden, 
Switzerland.  Tanz  mia,  Turkey,  Viet  Nam 


and  Zimbabwe,  earth  stations  operating  in 
the  Earth  exploration-satellite  service  in  the 
band  25.5-GHz  shall  not  claim  protection 
from,  or  constrain  the  use  and  deployment  of, 
stations  of  the  fixed  and  mobile  services. 

55.537  Space  services  using  non- 
geostationary  satellites  operating  in  the  inter- 
satellite  service  in  the  band  27-27.5  GHz  are 
exempt  from  the  provisions  of  No.  S22.2. 

55.538  Additional  allocation:  the  bands 
27.500-27.501  GHz  and  29.999-30.000  GHz 
are  also  allocated  to  the  fixed-satellite  service 
(space-to-Earth)  on  a  primary  basis  for  the 
beacon  transmissions  intended  for  up-link 
power  control.  Such  space-to-Earth 
transmissions  shall  not  exceed  an  equivalent 
isotropically  radiated  power  (e.i.r.p.)  of +10 
dBW  in  the  direction  of  adjacent  satellites  on 
the  geostationary-satellite  orbit.  In  the  band 
27.500-27.501  GHz,  such  space  to-Earth 
transmissions  shall  not  produce  a  power 
flux-density  in  excess  of  the  values  specified 
in  Article  S21,  Table  S21-4  on  the  Earth's 
surface. 

55.539  The  band  27.5-30  GHz  may  be 
used  by  the  fixed-satellite  service  (Earth-to- 
space)  for  the  provision  of  feeder  links  for  the 
broadcasting-satellite  service. 

55.540  Additional  allocation:  the  band 
27.501-29.999  GHz  is  also  allocated  to  the 
fixed-satellite  service  (space-to-Earth)  on  a 
secondary  basis  for  beacon  transmissions 
intended  for  up-link  power  control. 

55.541  In  the  band  28.5-30  GHz,  the 
earth  exploration-satellite  service  is  limited 
to  the  transfer  of  data  between  stations  and 
not  to  the  primary  collection  of  information 
by  means  of  active  or  passive  sensors. 

55.541  A    Feeder  links  of  non- 
geostationary  networks  in  the  mobile-satellite 
service  and  geostationary  networks  in  the 
fixed-satellite  service  operating  in  the  band 
29.1-29.5  GHz  (Earth-to-space)  shall  employ 
uplink  adaptive  power  control  or  other 
methods  of  fade  compensation,  such  that  the 
earth  station  transmissions  shall  be 
conducted  at  the  power  level  required  to 
meet  the  desired  link  performance  while 
reducing  the  level  of  mutual  interference 
between  both  networks.  These  methods  shall 
apply  to  networks  for  which  Appendix  S4 
coordination  information  is  considered  as 
having  been  received  by  the  Bureau  after  17 
May  1996  and  until  they  are  changed  by  a 
future  competent  world  radiocommunication 
conference.  Administrations  submitting 
Appendix  S4  information  for  coordination 
before  this  date  are  encouraged  to  utilize 
these  techniques  to  the  extent  practicable. 
These  methods  are  also  subject  to  review  by 
ITU-R  (see  Resolution  121  (Rev.WRC-97)). 

55.542  Additional  allocation:  in  Algeria, 
Saudi  Arabia,  Bahrain,  Bangladesh,  Brunei 
Darussalam,  Cameroon,  China,  the  Congo,  the 
Republic  of  Korea,  Egypt,  the  United  Arab 
Emirates,  Eritrea,  Ethiopia,  Guinea,  India,  the 
Islamic  Republic  of  Iran,  Iraq,  Japan,  Jordan, 
Kuwait,  Lebanon,  Malaysia,  Mali,  Morocco, 
Mauritania,  Nepal,  Pakistan,  the  Philippines, 
Qatar,  Syria,  Democratic  People's  Republic  of 
Korea,  Somalia,  Sudan,  Sri  Lanka  and  Chad, 
the  band  29.5-31  GHz  is  also  allocated  to  the 
fixed  and  mobile  services  on  a  secondary 
basis.  The  power  limits  specified  in  Nos. 
S21.3  and  S21.5  shall  apply. 

55.543  The  band  29.95-30  GHz  may  be 
used  for  space-to-space  links  in  the  Earth 


exploration-satellite  service  for  telemetry, 
tracking,  and  control  purposes,  on  a 
secondary  basis. 

55.544  In  the  band  31-31.3  GHz  the 
power  flux-density  limits  specified  in  Article 
S21,  Table  S21-4  shall  apply  to  the  space 
research  service. 

55.545  Different  category  of  service:  in 
Armenia,  Azerbaijan,  Belarus,  Bulgaria, 
Georgia,  Kazakstan,  Mongolia,  Kyrgyzstem, 
Russian  Federation,  Tajikistan,  Turkmenistan 
and  Ukraine,  the  allocation  of  the  band  31- 
31.3  GHz  to  the  space  research  service  is  on 

a  primary  basis  (see  No.  S5.33). 

55.546  Different  category  of  service:  in 
Saudi  Arabia,  Armenia,  Azerbaijan,  Belarus, 
Bulgaria,  Egypt,  United  Arab  Emirates,  Spain, 
Estonia,  Finland,  Georgia,  Hungary,  the 
Islamic  Republic  of  Iran,  Israel,  Jordan, 
Kazakstan,  Latvia,  Lebanon,  Moldova, 
Mongolia,  Uzbekistan,  Poland,  Syria, 
Kyrgyzstan,  Romania,  the  United  Kingdom, 
Russian  Federation,  Tajikistan, 
Turkmenistan,  Turkey  and  Ukraine,  the 
allocation  of  the  band  31.5-31.8  GHz  to  the 
fixed  and  mobile,  except  aeronautical  mobile, 
services  is  on  a  primary  basis  (see  No.  S5.33). 

55.547  The  bands  31.8-33.4  GHz,  51.4- 
52.6  GHz.  55.78-59  GHz  and  64-66  GHz  are 
available  for  high-density  applications  in  the 
fixed  service  (see  Resolution  726  (WRC-97)). 

S5.547A     Useoftheband31.8-33.4  GHz 
by  the  fixed  service  shall  be  in  accordance 
with  Resolution  126  (WRC-97). 

S5.547B     Alternative  allocation:  in  the 
United  States,  the  band  31.8-32  GHz  is 
allocated  to  the  radionavigation  and  space 
research  (deep  space)  (space-to-Earth) 
services  on  a  primary  basis. 

S5.547C     Alternative  allocation:  in  the 
United  States,  the  band  32-32.3  GHz  is  v 
allocated  to  the  inter-satellite, 
radionavigation  and  space  research  (deep 
space)  (space-to-Earth)  services  on  a  primary 
basis. 

S5.547D    Alternative  allocation:  in  the 
United  States,  the  band  32.3-33  GHz  is 
allocated  to  the  inter-satellite  and 
radionavigation  services  on  a  primary  basis. 

S5.547E    Alternative  allocation:  in  the 
United  States,  the  band  33-33.4  GHz  is 
allocated  to  the  radionavigation  service  on  a 
primary  basis. 

55.548  In  designing  systems  for  the  inter- 
satellite  and  radionavigation  services  in  the 
band  32-33  GHz,  and  for  the  space  research 
service  (deep  space)  in  the  band  31.8-32.3 
GHz,  administrations  shall  take  all  necessary 
measures  to  prevent  harmful  interference 
between  these  services,  bearing  in  mind  the 
safety  aspects  of  the  radionavigation  service 
(see  Recommendation  707). 

55.549  Additional  allocation:  in  Saudi 
Arabia,  Bahrain.  Bangladesh.  Egypt,  the 
United  Arab  Emirates,  Gabon,  Indonesia,  the 
Islamic  Republic  of  Iran,  Iraq,  Israel,  Jordan, 
Kuwait,  Lebanor,  Libya,  Malaysia,  Mali, 
Malta,  Morocco,  Mauritania,  Nepal,  Nigeria, 
Oman,  Pakistan,  the  Philippines,  Qatar,  Dem. 
Rep.  of  the  Congo,  Syria,  Senegal,  Singapore, 
Somalia,  Sudan,  Sri  Lanka,  Togo,  Tunisia 
and  Yemen,  the  band  33.4-36  GHz  is  also 
allocated  to  the  fixed  and  mobile  services  on 
a  primary  basis. 

55.550  Different  category  of  service:  in 
Armenia,  Azerbaijan,  Belarus,  Bulgaria, 
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Georgia,  Kazakstan,  Mongolia,  Uzbekistan, 
Kyrgyzstan,  Russian  Federation,  Tajikistan, 
Turkmenistan  and  Ukraine,  the  allocation  of 
the  band  34.7-35.2  GHz  to  the  space  research 
service  is  on  a  primar>'  basis  (see  No.  S5.33). 

S5.551     Radars  located  on  spacecraft  may 
be  operated  on  a  primary  basis  in  the  band 
35.5-35.6  GHz.  (SUP— WRC-97). 

S5.551A    In  the  band  35.5-36.0  GHz, 
active  spacebome  sensors  in  the  earth 
exploration-satellite  and  space  research 
services  shall  not  cause  harmful  interference 
to,  claim  protection  from,  or  otherwise 
impose  constraints  on  operation  or 
development  of  the  radiolocation  service,  the 
meteorological  aids  service  and  other 
services  allocated  on  a  primcuy  basis. 

S5.551B     The  use  ofthe  band  41.5-42.5 
GHz  by  the  fixed-satellite  service  (space-to- 
Earth)  is  subject  to  Resolution  128  (WRC-97). 

S5.551C    Alternative  allocation:  in  the 
French  overseas  territories  in  Regions  2  and 
3,  the  Republic  of  Korea  and  India,  the  band 
40.5-42.5  GHz  is  allocated  to  the 
broadcasting,  broadcasting-satellite  and  fixed 
services  on  a  primary  basis. 

S5.551D    Additional  allocation:  in 
Algeria,  Saudi  Arabia,  Bahrain,  Benin, 
Cameroon,  Egypt,  United  Arab  Emirptes, 
Israel,  Jordan,  Kuwait,  Lebanon,  Libya,  Mali, 
Morocco,  Mauritania,  Nigeria,  Oman,  Qatar, 
Syria,  Tunisia  and  Yemen,  the  band  40.5- 
42.5  GHz  is  also  allocated  to  the  fixed- 
satellite  service  (space-to-Earth)  on  a  primary 
basis.  The  use  of  this  band  by  the  fixed- 
satellite  service  shall  be  in  accordance  with 
Resolution  134  {WRC-97). 

S5.551E     Use  of  the  band  40.5-42.5  GHz 
by  the  fixed-satellite  service  shall  be  in 
accordance  with  Resolution  134  (WRC-97). 

S5.551F    Different  category  of  service:  in 
Japan,  the  allocation  ofthe  band  41.5-42.5 
GHz  to  the  mobile  service  is  on  a  primary 
basis  (see  No.  S5.33). 

55.552  The  allocation  of  the  spectrum  for 
the  fixed-satellite  service  in  the  bands  42.5- 
43.5  GHz  and  47.2-50.2  GHz  for  Earth-to- 
space  transmission  is  greater  than  that  in  the 
band  37.5-39.5  GHz  for  space-to-Earth 
transmission  in  order  to  accommodate  feeder 
links  to  broadcasting  satellites. 
Administrations  are  urged  to  take  all 
practicable  steps  to  reserve  the  band  47.2- 
49.2  GHz  for  feeder  links  for  the 
broadcasting-satellite  service  operating  in  the 
band  40.5-42.5  GHz. 

S5.552A    The  allocation  to  the  fixed 
service  in  the  bands  47.2-47.5  GHz  and  47.9- 
48.2  GHz  is  designated  for  use  by  high 
altitude  platform  stations.  The  use  of  the 
bands  47.2-47.5  GHz  and  47.9-48.2  GHz  is. 
subject  to  the  provisions  of  Resolution  122 
(WRC-97). 

55.553  In  the  bands  43.5-47  GHz,  66-71 
GHz,  95-100  GHz,  134-142  GHz,  190-200 
GHz  and  252-265  GHz,  stations  in  the  land 
mobile  service  may  be  operated  subject  to  not 
causing  harmful  interference  to  the  space 
radiocommunication  services  to  which  these 
bands  are  allocated  (see  No.  S5.43). 

55.554  In  the  bands  43.5-47  GHz,  66-71 
GHz,  95-100  GHz,  134-142  GHz,  190-200 
GHz  and  252-265  GHz,  satellite  links 
connecting  land  stations  at  specified  fixed 
points  are  also  authorized  when  used  in 
conjimction  with  the  mobile-satellite  service 
or  the  radionavigation-satellite  service. 


85.555  Additional  allocation:  the  bands 
48.94-49.04  GHz,  97.88-98.08  GHz,  140.69- 
140.98  GHz,  144.68-144.98  GHz,  145.45- 
145.75  GHz,  146.82-147.12  GHz,  250-251 
GHz  and  262.24-262.76  GHz  are  also 
allocated  to  the  radio  astronomy  service  on 
a  primary  basis. 

S5.555A    The  band  50.2-50.4  GHz  is  also 
allocated,  on  a  primary  basis,  to  the  fixed  and 
mobile  services  until  1  July  2000. 

55.556  In  the  bands  51.4-54.25  GHz, 
58.2-59  GHz,  64-65  GHz,  72.77-72.91  GHz 
and  93.07-93.27  GHz,  radio  astronomy 
observations  may  be  carried  out  under 
national  arrangements. 

S5.556A    Use  of  the  bands  54.25-56.9 
GHz,  57-58.2  GHz  and  59-59.3  GHz  by  the 
inter-satellite  service  is  limited  to  satellites  in 
the  geostationary-satellite  orbit.  The  single- 
entiy  power  flux-density  at  all  altitudes  from 
0  km  to  1000  km  above  the  Earth's  surface 
produced  by  a  station  in  the  inter-satellite 
service,  for  all  conditions  and  for  all  methods 
of  modulation,  shall  not  exceed  - 147  dB(W/ 
m^/lOO  MHz)  for  all  angles  of  arrival. 

S5.556B    Additional  allocation:  in  Japan, 
the  band  54.25-55.78  GHz  is  also  allocated 
to  the  mobile  service  on  a  primeiry  basis  for 
low-density  use. 

55.557  Additional  allocation:  in  ]apan, 
the  band  55.78-58.2  GHz  is  also  allocated  to 
the  radiolocation  service  on  a  primary  basis. 

55.558  In  the  bands  55.78-58.2  GHz,  59- 
64  GHz,  66-71  GHz,  116-134  GHz,  170-182 
GHz  and  185-190  GHz,  stations  in  the 
aeronautical  mobile  service  may  be  operated 
subject  to  not  causing  harmful  interference  to 
the  inter-satellite  service  (see  No.  55.43). 

S5.558A    Useof  the  band  56.9-57  GHz  by 
inter-satellite  systems  is  limited  to  links 
between  satellites  in  geostationary-satellite 
orbit  and  to  transmissions  from  non- 
geostationary  satellites  in  high-Earth  orbit  to 
5iose  in  low-Earth  orbit.  For  links  between 
satellites  in  the  geostationary-satellite  orbit, 
the  single  entry  power  flujJ-density  at  all 
altitudes  from  0  km  to  1000  km  above  the 
Earth's  surface,  for  all  conditions  and  for  all 
methods  of  modulation,  shall  not  exceed 
-  147  dB(W/m2/100  MHz)  for  all  angles  of 
arrived. 

55.559  In  the  bands  59-64  GHz  and  126- 
134  GHz,  airborne  radars  in  the  radiolocation 
service  may  be  operated  subject  to  not 
causing  harmful  interference  to  the  inter- 
satellite  service  (see  No.  S5.43). 

55.560  In  the  band  78-79  GHz  radars 
located  on  space  stations  may  be  operated  on 
a  primary  basis  in  the  Earth  exploration- 
satellite  service  and  in  the  space  research 
service. 

55.561  In  the  band  84-86  GHz,  stations  in 
the  fixed,  mobile  and  broadcasting  services 
shall  not  cause  harmful  interference  to 
broadcasting-satellite  stations  operating  in 
accordance  with  the  decisions  of  the 
appropriate  frequency  assignment  planning 
conference  for  the  broadcasting-satellite 
service. 

55.562  The  use  of  the  band  94-94.1  GHz 
by  the  Earth  exploration-satellite  (active)  and 
space  research  (active)  services  is  limited  to 
spacebome  cloud  radars. 

55.564     Additional  allocation:  in 
Germany,  Argentina,  Spain,  Finland,  France, 
India,  Italy  and  the  Netherlands,  the  band 


261-265  GHz  is  also  allocated  to  the  radio 
astronomy  service  on  a  primary  basis. 

55 .  565    The  frequency  band  2  7  5-400  GHz 
may  be  used  by  administrations  for 
experimentation  with,  and  development  of, 
various  active  and  passive  services.  In  this 
band  a  need  has  been  identified  for  the 
following  spectral  line  measurements  for 
passive  services: 
-radio  astronomy  service:  278-280  GHz  and 

343-348  GHz; 
-Earth  exploration-satellite  service  (passive) 
and  space  research  service  (passive):  275- 
277  GHz,  300-302  GHz,  324-326  GHz, 
345-347  GHz,  363-365  GHz  and  379-381 
GHz. 
Future  research  in  this  largely  unexplored 
spectral  region  may  yield  additional  spectral 
lines  and  continuum  bands  of  interest  to  the 
passive  services.  Administrations  are  urged 
to  take  all  practicable  steps  to  protect  these 
passive  services  from  harmful  interference 
until  the  next  competent  world 
radiocommunication  conference. 

//.  Old  Numbering  Scheme 

459  In  the  Region  2  polar  areas  (north  of 
60°N  and  south  of  60°S),  which  are  subject 
to  auroral  disturbances,  the  aeronautical 
fixed  service  is  the  primary  service  in  the 
band  160-190  kHz. 

471  The  bands  490-495  kHz  and  505-510 
kHz  shall  be  subject  to  the  provisions  of  No. 
3018  until  the  entry  into  force  ofthe  reduced 
guardband  in  accordance  with  Resolution 
210  (Mob-87). 

472  The  frequency  500  kHz  is  the 
international  distress  and  calling  ft^quency 
for  Morse  radiotelegraphy.  The  conditions  for 
its  use  are  prescribed  in  Articles  37,  38,  N  38 
and  60. 

472A  In  the  maritime  mobile  service,  the 
frequency  490  kHz  is,  from  the  date  of  full 
implementation  of  the  GMD5S  (see 
Resolution  331  {Mob-87)).  to  be  used 
exclusively  for  the  transmission  by  coast 
stations  of  navigational  and  meteorological 
warnings  and  urgent  information  to  ships,  by 
means  of  narrowband  direct-printing 
telegraphy.  The  conditions  for  use  of  the 
frequency  490  kHz  are  prescribed  in  Articles 
N  38  and  60,  and  Resolution  329  (Mob-87). 
In  using  the  band  415-495  kHz  for  the 
aeronautical  radionavigation  service, 
administrations  are  requested  to  ensure  that 
no  harmful  interference  is  caused  to  the 
frequency  490  kHz. 

474  The  conditions  for  the  use  of 
frequency  518  kHz  by  the  maritime  mobile 
service  are  prescribed  in  Articles  38,  N38  and 
60  (see  Resolution  324  (Mob-87)  and  Article 
14A). 

480  In  Region  2,  the  use  of  the  band  1605- 
1705  kHz  by  stations  of  the  broadcasting 
service  is  subject  to  the  plan  established  by 
the  Regional  Administrative  Radio 
Conference  (Rio  de  Janeiro,  1988.) 

In  Region  2,  in  the  band  1625-1705  kHz, 
the  relationship  between  the  broadcasting, 
fixed  and  mobile  services  is  shown  in  No. 
419.  However,  the  examination  of  frequency 
assignments  to  stations  of  the  fixed  and 
mobile  services  in  the  band  1625-1705  kHz 
under  No.  1241  shall  take  account  ofthe 
allotments  appearing  in  the  Plan  established 
by  the  Regional  Administrative  Radio 
Conference  (Rio  de  Janeiro.  1988). 
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457.575  MHz,  467.525  MHz,  467.550  MHz 
and  467.575  MHz  may  be  used  by  onboard 
communication  stations.  The  use  of  these 
frequencies  in  territorial  waters  may  be 
subject  to  the  national  regulations  of  the 
administration  concerned.  The 
characteristics  of  the  equipment  used  shall 
conform  to  those  specified  in  Appendix  20. 

733    The  bands  1610-1626.5  MHz,  5000- 
5250  MHz  and  15.4-15.7  GHz  are  also 
allocated  to  the  aeronautical  mobile-satellite 
(R)  service  on  a  primary  basis.  Such  use  is 
subject  to  agreement  obtained  under  the 
procedure  set  forth  in  Article  14. 

753F    The  use  of  the  band  2483.5-2500 
MHz  by  the  mobile-satellite  and  the 
radiodetermination-satellite  services  is 
subject  to  the  application  of  the  coordination 
and  notification  procedures  set  forth  in 
Resolution  46  (WARC:-92).  Coordination  of 
space  stations  of  the  mobile-satellite  and 
radiodetermination-satellite  services  with 
respect  to  terrestrial  services  is  required  only 
if  the  power  flux-density  produced  at  the 
Earth's  surface  exceeds  the  limits  in  No. 
2566.  In  respect  of  assignments  operating  in 
this  band,  the  provisions  of  Section  II, 
paragraph  2.2  of  Resolution  46  (WARC-92) 
shall  also  be  applied  to  geostationary 
transmitting  space  stations  with  respect  to 
terrestrial  stations. 

792  A    The  use  of  the  bands  4500-^800 
MHz,  6725-7025  MHz,  10.7-10.95  GHz, 
11.2-11.45  GHz  and  12.75-13.25  GHz  by  the 
fixed-satellite  service  shall  be  in  accordance 
with  the  provisions  of  Appendix  30B. 

796  The  band  5000-5250  MHz  is  to  be 
used  for  the  operation  of  the  international 
standard  system  (microwave  landing  system) 
for  precision  approach  and  landing.  The 
requirements  of  this  system  shall  take 
precedence  over  other  uses  of  this  band. 

797  The  bands  5000-5250  MHz  and  15.4- 
15.7  GHz  are  also  allocated  to  the  fixed- 
satellite  service  and  the  inter-satellite  service, 
for  connection  between  one  or  more  earth 
stations  at  specified  fixed  points  on  the  Earth 
and  space  stations,  when  these  services  are 
used  in  conjunction  with  the  aeronautical 
radionavigation  and/or  aeronautical  mobile 
(R)  service.  Such  use  shall  be  subject  to 
agreement  obtained  under  the  procedure  set 
forth  in  Article  14. 

909    In  the  bands  54.25-58.2  GHz,  59-64 
GHz,  116-134  GHz,  170-182  GHz  and  185- 
190  GHz.  stations  in  the  aeronautical  mobile 
service  may  be  operated  subject  to  not 
causing  harmful  interference  to  the  inter- 
satellite  service  (see  No.  435). 

917     In  the  bands  140.69-140.98  GHz  all 
emissions  from  airborne  stations,  and  from 
space  stations  in  the  space-to-Earth  direction, 
are  prohibited. 

United  States  (US)  Footnotes 

US7     In  the  band  420-450  MHz  and 
within  the  following  areas,  the  peak  envelope 
power  output  of  a  transmitter  employed  in 
the  amateur  service  shall  not  exceed  50 
watts,  unless  expressly  authorized  by  the 
Commission  after  mutual  agreement,  on  a 
case-by-case  basis,  between  the  Federal 
Communications  Convmission  Engineer  in 
Charge  at  the  applicable  district  office  and 
the  military  area  frequency  coordinator  at  the 
applicable  military  base.  For  areas  (e) 


through  (j),  the  appropriate  military 
coordinator  is  located  at  Peterson  AFB,  CO. 

(a)  Those  portions  of  Texas  and  New 
Mexico  bounded  on  the  south  by  latitude  31° 
45'  North,  on  the  east  by  longitude  104°  00' 
West,  on  the  north  by  latitude  34°30'  North, 
and  on  the  west  by  longitude  107°  30'  West; 

(b)  The  entire  State  of  Florida  including  the 
Key  West  area  and  the  areas  enclosed  within 
a  322-kilometer  (200-mile)  radius  of  Patrick 
Air  Force  Base,  Florida  (latitude  28°21' 
North,  longitude  80°  43'  West),  and  within  a 
322-kilometer  (200-mile)  radius  of  Eglin  Air 
Force  Base,  Florida  (latitude  30°  30'  North, 
longitude  86°  30'  West); 

(c)  The  entire  State  of  Arizona; 

(d)  Those  portions  of  California  and 
Nevada  south  of  latitude  37°  10'  North,  and 
the  areas  enclosed  within  a  322-kilometer 
(200-mile)  radius  of  the  Pacific  Missile  Test 
Center,  Point  Mugu,  California  (latitude  34° 
09'  North,  longitude  119°  11'  West). 

(e)  In  the  State  of  Massachusetts  within  a 
160-kilometer  (100-mile)  radius  around 
locations  at  Otis  Air  Force  Base, 
Massachusetts  (latitude  41°  45'  North, 
longitude  70°  32'  West). 

(f)  In  the  State  of  California  within  a  240- 
kilomeler  (150-mile)  radius  around  locations 
at  Beale  Air  Force  Base,  California  (latitude 
39°  08'  North,  longitude  121°  26'  West). 

(g)  In  the  State  of  Alaska  within  a  160- 
kilometer  (100-mile)  radius  of  Clear,  Alaska 
(latitude  64°  17'  North,  longitude  149°  10' 
West). 

(h)  In  the  State  of  North  Dakota  within  a 
160-kilometer  (100-mile)  radius  of  Concrete, 
North  Dakota  (latitude  48°  43'  North, 
longitude  97°  54'  West). 

(i)  In  the  States  of  Alabama,  Georgia  and 
South  Carolina  within  a  200-kilometer  (124- 
mile)  radius  of  Warner  Robins  Air  Force 
Base,  Georgia  (latitude  32°  38'  North, 
longitude  83°  35'  West). 

(j)  In  the  State  of  Texas  within  a  200- 
kilometer  (124-mile)  radius  of  Goodfellow 
Air  Force  Base,  Texas  (latitude  31°  25'  North, 
longitude  100°  24'  West). 
***** 

US78  In  the  mobile  service,  the 
fi-equencies  between  1435  and  1535  MHz  will 
be  assigned  for  aeronautical  telemetry  and 
associated  telecommand  operations  for  flight 
testing  of  manned  or  unmanned  aircraft  and 
missiles,  or  their  major  components. 
Permissible  usage  includes  telemetry 
associated  with  launching  and  reentry  into 
the  earth's  atmosphere  as  well  as  any 
incidental  orbiting  prior  to  reentry  of  manned 
objects  undergoing  flight  tests.  The  following 
frequencies  are  shared  with  flight  telemetry 
mobile  stations:  1444.5,  1453.5,  1501.5, 
1515.5,  1524.5  and  1525.5  MHz. 
***** 

US221  Use  of  the  mobile  service  in  the 
bands  525-535  kHz  and  1605-1615  kHz  is 
limited  to  distribution  of  public  service 
information  from  Travelers  Information 
stations  operating  on  530  kHz  and  1610  kHz. 
***** 

US256  Radio  astronomy  observations  may 
be  made  in  the  band  1718.8-1722.2  MHz  on 
an  unprotected  basis.  Agencies  providing 
other  services  in  this  band  in  the  geographic 
areas  listed  below  should  bear  in  mind  that 
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their  operations  may  affect  those 
observations,  and  those  agencies  are 
encouraged  to  minimize  potential 


interference  to  the  observations  insofar  as  it 
is  practicable. 


Hat  Creek  Observatory,  Hat  Creek,  California  

Owens  Valley  Radio  Observatory,  Big  Pine,  California  .. 

Haystack  Radio  Observatory,  Tyngsboro,  Massachu- 
setts. 

National  Astronomy  and  Ionosphere  Center,  Arecibo, 
Puerto  Rico. 

National  Radio  Astronomy  Observatory,  Green  Bank, 
West  Virginia. 


Rectangle  between  latitudes  40°  00'  N  and  42°  00'  N  and  between  latitudes  120°  15' 
Wand  122=^  15' W. 

Two  contiguous  rectangles,  one  between  36=  00'  N  and  37°00'  N  and  between  lon- 
gitudes 117°  40'  W  and  118"  30'  W  and  the  second  between  latitudes  37"  00'  N  and 
30°  00'  N  and  between  longitudes  118°  00'  W  and  1 18°  50'  W. 

Rectangle  between  latitudes  41°  00'  N  and  43°  00'  N  and  between  longitudes  71  00' 
W  and  73°  00'  W. 

Rectangle  between  latitudes  17°  30'  N  and  19°  00'  N  and  between  longitudes  65°  10' 
W  and  68°  00'  W. 

Rectangle  between  latitudes  37°  30'  N  and  39°  15'  N  and  between  longitudes  78'  30' 
W  and  80°  30'  W. 


US257    Radio  astronomy  observations  may  be  made  in  the  band  4950-4990  MHz  at  certain  Radio  Astronomy  Observatories  indicated 
below: 


National  Astronomy  and  Ionosphere  Center,  Arecibo, 
Puerto  Rico. 

Haystack  Radio  Observatory,  Tyngsboro,  Massachu- 
setts. 

National  Radio  Astronomy  Observatory,  Green  Bank, 
West  Virginia. 

National  Radio  Astronomy  Observatory,  Socorro,  New 
Mexico. 

Owens  Valley  Radio  Observatory,  Big  Pine,  California  .. 

Hat  Creek  Observatory,  Hat  Creek,  California  


Rectangle  between  latitudes  17°  30'  N  and  19°  00'  N  and  between  latitudes  65°  10"  W 
and  68°  00'  W. 

Rectangle  between  latitudes  41°  00'  N  and  43°  OC  N  and  between  longitudes  71°  00' 
W  and  73°  00'  W. 

Rect=?ngle  between  latitudes  37°  00'  N  and  39°  15'  N  and  between  longitudes  78°  30' 
N  and  80°  30'  W. 

Rectangle  between  latitudes  32°  30'  N  and  35°  30'  N  and  between  longitudes  106°  00' 
Wand  109°00'W. 

Two  contiguous  rectangles,  one  between  latitudes  36°  00'  N  and  37°  OC  N  and  be- 
tween longitudes  117°  40'  W  and  1 18°  30'  W  and  the  second  between  latitudes  37° 
00'  N  and  38°  00'  N  and  between  longitudes  118°  00'  W  and  118°  50'  W 

Rectangle  between  latitudes  40°  00'  N  and  42°  00'  N  and  between  longitudes  120°  15' 
Wand  122°  15' W. 


Every  practicable  effort  will  be  made  to 
avoid  the  assignment  of  frequencies  in  the 
band  4950-4990  MHz  to  stations  in  the  fixed 
and  mobile  services  within  the  geographic 
areas  given  above.  In  addition,  every 
practicable  effort  will  be  made  to  avoid  the 
assignment  of  frequencies  in  this  band  to 
stations  in  the  aeronautical  mobile  service 
which  operate  outside  of  those  geographic 
areas,  but  which  may  cause  harmful 
interference  to  the  listed  observatories. 
Should  such  assignments  result  in  harmful 
interference  to  these  observatories,  the 
situation  will  be  remedied  to  the  extent 
practicable. 


US296  In  the  bands  designated  for  ship 
wide-band  telegraphy,  facsimile  and  special 
transmission  systems,  the  following 
assignable  frequencies  are  available  to  non- 
Federal  government  stations  on  a  shared 
basis  with  Federal  government  stations: 
2070.5,  2072.5,  2074.5,  2076.5,  4154.5, 
4169.5,  6235.5,  6259.5,  8302.5,  8338.5, 
12370.5,  12418.5,  16551.5,  16614.5,  18847.5, 
18868.5,  22181.5,  22238.5,  25123.5,  and 
25159.5  kHz. 
***** 

US303  In  the  band  2285-2290  MHz,  non- 
Federal  government  space  stations  in  the 
space  research,  space  operations  and  earth 
exploration-satellite  services  may  be 


authorized  to  transmit  to  the  Tracking  and 
Data  Relay  Satellite  System  subject  to  such 
conditions  as  may  be  applied  on  a  case-by- 
case  basis.  Such  transmissions  shall  not 
cause  harmful  interference  to  authorized 
Federal  government  stations.  The  pKJwer  flux 
density  at  the  Earth's  surface  from  such  non- 
Federal  government  stations  shall  not  exceed 
- 144  to  - 154  dBW/m2/4  kHz,  depending  on 
angle  of  arrival,  in  accordance  with  ITU 
Radio  Regulation  S21.16. 
***** 

US311     Radio  astronomy  observations 
may  be  made  in  the  band  1350-1400  MHz  on 
an  unprotected  basis  at  certain  Radio 
Astronomy  Observatories  Indicated  below: 


National   Astronomy   and   Ionosphere   Center, 

Arecibo,  Puerto  Rico. 
National      Radio      Astronomy      Observatory, 

Socorro,  New  Mexico. 
National  Radio  Astronomy  Obsen/atory,  Green 

Bank,  West  Virginia. 


Rectangle  between  latitudes  17°  30'  N  and  19°  00'  N  and  between  longitudes  65°  10'  W  and 

68°  00'  W. 
Rectangle  between  latitudes  32°  30'  N  and  35°  30'  N  and  between  longitudes  106°  00'  W  and 

109°  00' W. 
Rectangle  between  latitudes  37°  30'  N  and  39°  15'  N  and  between  kjngitudes  78°  30'  W  and 

80°  30'  W. 


National  Radio  Astronomy  ObsereatOfy.  Very  Long  Baseline  Array  Stations 

80  kitometera  (SO  mile)  radhjs  c«>- 
leredon 

Latitude  (Nonh) 

Longitude  (West) 

Pie  Town,  NM 

34°  18' 
31°  57' 
35°  47' 
30°  38' 
41°  46' 
48°  08' 
37°  14' 
17°  46- 
19°  48' 
42°  56' 

108'  07' 
111°  37' 
106°  15' 

103°  sr 

91°  34' 

11  Q°  41' 

Kitt  Peak,  AZ  

Los  Alamos,  NM 

Fort  Davis,  TX  

Nortti  Lit)erty,  lA  

Brewster,  WA  

Owens  Valley,  CA 

118°  17' 
64035' 
155°  27- 
71°  59' 

Saint  Croix,  VI  

Mauna  Kea,  HI  

Hancock,  NH  
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US319    In  the 
149.9  MHz.  149.9- 
MHz,  400.15-101 
and  2483.5-2500 
stations  in  the  mol 
be  limited  to  earth 
non-Federal 


bmds 


s  137-138  MHz,  148- 
150.05  MHz,  399.9-^00.05 
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ile-satellite  service  shall 
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tie 


US322    Use  of 
and  399.9-400.05 
satellite  service 
non-voice,  non-gedstationary 
systems,  including 
land  earth  stations 


bands  149.9-150.5  MHz 
i^Hz  by  the  mobile- 

i-to-space)  is  limited  to 
satellite 
satellite  links  between 
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Non-Federal  Gove  mment  (NG)  Footnotes 


NG47    In  Alasl^ 
band  2655-2690 
assignment  to 


,  frequencies  within  the 
I^z  are  not  available  for 
terr  sstrial  stations. 


NG102    Use  of  Ihe  fixed-satellite  service 
in  the  bands  250OJ-2655  MHz  (space-to-Earth) 


and  2655-2690  MHz  (Earth-to-space)  is 
limited  as  follows: 

(a)  For  common  carrier  use  in  Alaska,  for 
intra-Alaska  service  only,  and  in  the  mid- 
and  western-Pacific  areas,  including 
American  Samoa,  Guam,  the  Northern 
Mariana  Islands,  and  Hawaii,  and  under  the 
Compacts  of  Free  Association  with  the 
Federated  States  of  Micronesia  and  the 
Republic  of  the  Marshall  Islands. 

(b)  For  educational  use  in  the  contiguous 
United  States,  Alaska,  and  the  mid-  and 
western-Pacific  areas,  including  American 
Samoa,  Guam,  the  Northern  Mariana  Islands, 
and  Hawaii. 

Such  use  is  subject  to  agreement  with 
administrations  having  services  operating  in 
accordance  with  the  Table,  which  may  be 
affected.  In  the  band  2500-2655  MHz,  unless 
such  agreement  includes  the  use  of  higher 
values,  the  power  flux  density  at  the  Earth's 
surface  produced  by  emissions  from  a  space 
station  in  this  service  shall  not  exceed  the 
values  set  forth  in  Part  25  of  the  Rules  for  this 
frequency  band. 
***** 

NG120    Frequencies  in  the  band  928-960 
MHz  may  be  assigned  for  multiple  address 
systems  and  mobile  operations  on  a  primary 
basis  as  specified  in  47  CFR  part  101. 
***** 

NG124    Within  designated  segments  of  the 
bands  that  comprise  30.85-47.41  MHz, 
150.8-159.465  MHz,  and  453.0125^67.9875 
MHz,  police  licensees  are  authorized  to 
operate  low  power  radio  transmitters  on  a 
secondary,  non-interference  basis  in 
accordance  with  the  provisions  of  47  CFR 
2.803  and  90.20(e)(5). 
***** 

NG128    In  the  band  535-1705  kHz,  AM 
broadcast  licensees  or  permittees  may  use 


their  AM  carrier  on  a  secondary  basis  to 
transmit  signals  intended  for  both  broadcast 
and  non-broadcast  purposes.  In  the  band  88- 
108  MHz,  FM  broadcast  licensees  or 
permittees  are  permitted  to  use  subcarriers 
on  a  secondary  basis  to  transmit  signals 
intended  for  both  broadcast  and  non- 
broadcast  purposes.  In  the  bands  54-72,  76- 
88,  174-216,  470-608  and  614-806  MHz,  TV 
broadcast  licensees  or  permittees  are 
permitted  to  use  subcarriers  on  a  secondary 
basis  for  both  broadcast  and  non-broadcast 
purposes. 
***** 

NG147    Stations  in  the  broadcast  auxiliary 
service  and  private  radio  services  licensed  as 
of  July  25, 1985,  or  on  a  subsequent  date 
following  as  a  result  of  submitting  an 
application  for  license  on  or  before  July  25, 
1985,  may  continue  to  operate  on  a  primary 
basis  with  the  mobile-satellite  service  and  the 
radiodetermination  satellite  service. 


Federal  Government  (G)  Footnotes 

***** 

G106    The  bands  2501-2502  kHz,  5003- 
5005  kHz,  10003-10005  kHz,  15005-15010 
kHz,  19990-19995  kHz,  20005-20010  kHz 
and  25005-25010  kHz  are  also  allocated,  on 
a  secondary  basis,  to  the  space  research 
service.  The  space  research  transmissions  are 
subject  to  immediate  temporary  or  permanent 
shutdown  in  the  event  of  interference  to  the 
reception  of  the  standard  fi-equency  and  time 
broadcasts. 
***** 

[FR  Doc.  00-81  Filed  1-28-00;  8:45  am] 
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33  CFR 

110 2876 

117 353,  710,  1543,  1543, 

2035,  2036,  2038,  2539, 
2541 ,  4576 

154 710 

155 710 

165 1065 

207 4124 

Proposed  Rules: 

100 2095 

110 1581,2095 

117 1077 

157 2812 

165 1079.2095 

34  CFR 

611 1780 

Proposed  Rules: 

Ch.  VI 1582 

36  CFR 

Proposed  Rules: 

5 2920 

13 2920 

37  CFR 

4 3127 

Proposed  Rules: 

201 3404 

38  CFR 

Ch.  1 1544 

3 3388 

17 762 

51 762 

58 762 

39  CFR 

111 1318,  3609,4517 

265 3857 

Proposed  Rules: 

111 264 

206 403 

40  CFR 

9 1950 

49 1322 

52 14,  16,  1068,  1545,  1787, 

2039,  2042,  2046,  2048, 

2052.  2334,  2674,  2877, 

2880,  2883,  3130,4207, 

4357 

60 1323,2336 

63 3276 

70 1787,  3130 

81 2883 

82 716 

97 2674 

136 3007 

141 1950 

142 1950 

147 2899 

167 4576 

180 1790,  1796,  1802,  1809, 

3860 

247 2889 

257 1842 

258 1842 

261 2337 

271 2897 
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300 19,  1070,  2903,  2905 

444 4360 

445 3007 

712 1548 

716 1554 

721 354 

Proposed  Rules: 

52. ..104,  421,  732,  1080,  1583, 

1841,2367,  2557,  2560, 

2920,  2921,2924,  3168, 

3630,  4207,  4466 

63 3169,  3642,  3907 

70 1841,3168 

81 2924,3630 

180 425 

257 1814 

258 1814 

260 3188 

271 2925 

300 .:.1081,  2925,  2926 

503 1676 

41  CFR 

Ch.  301 3392 

301-10 1268 

301-11 1326 

301-51 2541,3054 

301-52 3054 

301-54 3054 

301-70 3054 

301-71 3054 

301-74 1326 

301-76 3054 

Proposed  Rules: 

101-6 2504 

102-3 2504 

42  CFR 

121 1435 

412 1817,  3136 

413 1817 

483 1817 

485 1817 

Proposed  Rules: 

405 1081,4545 

43  CFR 

428 4303 

44  CFR 

64 ...155^.  1555 


Proposed  Rules: 

67 1435 

45  CFR 

1355 4020 

1356 4020 

1357 4020 

Proposed  Rules: 

160 427 

164 427 

46  CFR 

Proposed  Rules: 

356 646 

47  CFR 

0 374 

2 0000 

21 4136 

25 3814 

27 3139 

51 1331,2542 

54 4577 

68 4137 

73 219,  220,  1823,  1824, 

3150,3151,3152 

74 4136 

76 375 

Proposed  Rules: 

1 2097 

22 2097 

51 2367 

73 270,  1843,  3188,  3406, 

3407,4211,4400,  4401 

74 3188 

101 2097 

48  CFR 

Ch.  1 4633 

12 4633 

19 4633 

25 4633 

52 4633 

205 2056 

209 2056 

235 2057 

241 2058 

243 2056 

252 2056 

253 2055 

1806 3153 

1813 3153 


1815 3153 

1835 3153 

1852 3153 

1872 3153 

2401 3572 

2402 3572 

2403 3572,  3576 

2409 3572,3576 

2413 3572 

2414 3572 

2415 3572 

2416 3572 

2419 3572 

2424 3572 

2425 3572 

2426 3572 

2428 3572 

2432 3572 

2433 3572 

2436 3572,3576 

2437 3576 

2439 3572,3576 

2442 3572,3576 

2446 3572 

2451 3572 

2452 3572,  3576 

2453 3572,3576 

Proposed  Rules: 

1  1438,  4328,  4345 

2 , 1438 

4 1438 

7 1438 

8 1438 

11 2272 

15 1438 

16 1438 

17 1438 

22 1438,2272 

27 1438 

28 1438 

31 1438,4327 

32 1438 

35..:. 1438 

36 2272 

37 1438 

42 1438 

43 1438,3762 

44 1438 

45 1438 

49 1438,2272 

51 1438 

52 1438.  2272,  3762,  4345 


53 1438 

212 2104 

242 2104,2109 

247 2104 

252 2104 

253 2109 

1804 429 

1852 429 

49  CFR 

1 220 

268 2342 

571 4579 

572 2059 

Proposed  Rulest 

40 2573 

209 1844 

222 2230 

229 _ 2230 

1244 .:. 732 

50  CFR 

17 20,  2348.  3096,  3867, 

3876,  4140 

216 30 

226 1584 

300 59 

600 221,4169 

622 4172 

635 2075 

648 377,  1557,  1568 

660 221,  3890,  4169 

679 60,  65,  74,  380,  3892, 

4520 
Proposed  Rules: 
17 1082,  1583,  1845,  3096. 

3648 

18 109 

23 4217 

86 3332 

216 270,  1083 

222 270 

223 105 

224 _ 1082 

226 105,  1584 

300 272 

622 4221 

535  3199 

648 275,  431,  4546,  4547 

660 2926 


IV 
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REMINDERS 

The  items  in  this  ist  were 
editorially  compileti  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  le^al 
significance. 


RULES  GOINGI  INTO 
EFFECT  JANUARY  31, 
2000 

i 
COMMERCE  DEPARTMENT 

National  OcMni4  and 
Atmoapharic  Adininiatratton 

Fishery  conservalfon  and 
managerDent;    | 
Northeastern  ujiited  States 
fisheries —     I 
Northeast  miittispecies; 
put)(ished  1-5-00 

ENERGY  DEPARTMENT 
Fadaral  Enargy  ffagutotory 
Commiaaion 

Organization,  functions,  and 
authority  delegations: 
Chief  Accountant  et  al.; 
published  12130-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implerpentation 
plans;  approval  and 
promulgation:  yarious 
States: 
Connecticut;  pablished  12-1- 

99  I 

Georgia:  publt9>ed  12-2-99 
Rhode  Island;  published  12- 

2-99  I 

Pesticide  programs: 
Pesticide  registration; 

submission  if  reports; 

address  charge; 

published  1-J1-00 
Water  programs: 
Pollutants  anal /sis  test 

procedures;  guidelines — 

Available  cyiinide; 
measurerrent  method; 
published  12-30-99 

FEDERAL 

COMMUNICATt<>NS 

COMMISSION 

Frequency  allocations  and 
radio  treaty  miitters: 
Table  of  frequjncy 
allocations;   evision; 
published  1-31-00 
Radio  stations;  table  of 
assignments: 
Wisconsin  anc  Michigan; 
published  1  4-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Heattti  Care  Fiiiancing 
Admlnlatration 

Medicare  and  ^^dicaid 
programs: 


Religious  nonmedical  health 
care  institutions  and 
advance  directives; 
published  11-30-99 
LABOR  DEPARTMENT 
Ethical  conduct  standards  for 
employees;  published  12-30- 
99 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Audit  committee  disclosures; 
published  12-30-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnlatration 
Airworthiness  directives: 
Boeing;  published  1-14-00 
Fokker;  published  1-14-00 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safaty  Admlnlatration 
Fuel  economy  starKJards: 
Passenger  automobiles;  low 
volume  manufacturer 
exemptions;  published  12- 
30-99 
Motor  vehicle  safety 
standards: 

Roof  crush  resistance  test 
procedures;  rounded  or 
raised  roofs;  suitability; 
published  1-31-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mariceting 
Service 

Avocados  grown  in — 
Florida;  comments  due  by 
2-11-00;  published  12-13- 
99 
Melons  grown  in — 
Texas;  comments  due  by  2- 
9-00;  published  1-10-00 
Raisins  produced  from  grapes 
grown  in — 

Califomia;  comments  due  by 
2-8-00;  published  12-10- 
99 
COMMERCE  DEPARTMENT 
International  Trade 
Admlnlatration 
Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  2-7-00;  published  1- 
6-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapheric  Admlnlatration 
Fishery  conservation  and 
management: 


Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 
Pollocl<;  comments  due  by 

2-8-00;  published  12-10- 

99 
Atlantic  highly  migratory 
species — 
Atlantic  pelagic  longline 

fishermen;  time/area 

closures;  hearings  and 

Advisory  Panel 

meetings;  comments 

due  by  2-11-00; 

published  12-28-99 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
Gulf  of  Mexico  reef  fish; 

comments  due  by  2-10- 

00;  published  1-26-00 
West  Coast  States  and 
Westem  Pacific 
fisheries— 
Westem  Pacific  Region 

pelagic;  comments  due 

by  2-10-00;  published 

12-27-99 
Marine  mammals: 
Incidental  taking — 
San  Francisco-Oakland 

Bay  Bridge,  CA;  pile 

installation 

demonstration  project; 

comments  due  by  2-7- 

00;  published  1-7-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  pool  operators  and 
commodity  trading  advisors: 
Advisors  that  provide  advice 
by  means  of  various 
media;  registration 
exemption;  comments  due 
by  2-7-00;  published  12-7- 
99 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Central  air  conditioners  and 
heat  pumps;  energy 
conservation  standards; 
comments  due  by  2-7-00; 
published  11-24-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 

Essential-use  allowances; 
allocation;  comments 
due  by  2-7-00; 
published  1-6-00 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Kansas;  comments  due  by 
2-10-00;  published  1-11- 
00 


Missouri;  comrpents  due  by 
2-11-00;  published  1-12- 
00 
Tennessee;  comments  due 
by  2-7-00;  published  1-7- 
00 
Hazardous  waste: 
Identification  and  listing- 
Exclusions;  comments  due 
by  2-7-00;  published 
12-9-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Tebufenozkle;  comments 
due  by  2-7-00;  published 
12-8-99 
Solid  wastes: 
Municipal  solid  waste  landfill 
permit  programs; 
adequacy 
determinations — 
Kansas,  Missouri,  and 
Nebraska;  comments 
due  by  2-11-00; 
published  1-12-00 
Kansas,  Missouri,  and 
Nebraska;  comments 
due  by  2-11-00; 
published  1-12-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  2-7-00;  published  1- 
7-00 
National  priorities  list 
update;  comments  due 
by  2-7-00;  published  1- 
7-00 
Toxic  chemical  release 
reporting;  community  right- 
to-know — 
Phosphoric  acid; 
comments  due  by  2-7- 
00;  published  12-7-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Illinois;  comments  due  by  2- 

7-00;  published  1-21-00 
Kansas;  comments  due  by 

2-7-00;  published  1-21-00 
Michigan;  comments  due  by 

2-7-00;  published  12-30- 

99 
New  York;  comments  due 

by  2-7-00;  published  1-4- 

00 
Texas;  comments  due  by  2- 

7-00;  published  12-30-99 
Television  broadcasting: 
Class  A  television  service; 

establishment;  comments 

due  by  2-10-00;  published 

1-20-00 
Two  way  transmissions; 

mutlipoint  distribution 
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service  and  instructional 
television  fixed  service 
licenses  participation; 
comments  due  by  2-10- 
00;  published  1-26-00 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Human  drugs  and  biological 
products: 

Postmarketing  studies; 
status  reports;  comments 
due  by  2-9-00;  published 
12-1-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Fellowships,  intemships, 
training: 

National  Institutes  of  Healtti 
Contraception  and 
Infertility  Research  Loan 
Repayment  Program; 
comments  due  by  2-8-00; 
published  12-10-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 
Safe  hartx>r  provisions  and 

special  fraud  alerts;  intent 

to  develop  regulations; 

comments  due  by  2-8-00; 

published  12-10-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Alat)ama  sturgeon; 
comments  due  by  2-10- 
00;  published  1-11-00 

INTERIOR  DEPARTMENT 

Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations- 
Virgin  Islands,  Guam, 
American  Samoa,  and 


Northem  Mariana 
Islands;  comments  due 
by  2-7-00;  published  1- 
6-00 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf 
operations: 
Minerals  prospecting; 
comments  due  by  2-7-00; 
published  12-8-99 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Extension  of  distance 
Mexican  nationals  may 
travel  into  U.S.  without 
obtaining  additional 
immigration  documentation 
at  selected  Arizona  ports- 
of-entry;  comments  due 
by  2-7-OG;  published  12-8- 
99 
Organization,  functions,  and 
authority  delegations: 
Los  Angeles  and  San 
Francisco  Asylum  Offices, 
CA;  jurisdictional  change; 
comments  due  by  2-7-00; 
published  12-8-99 
JUSTICE  DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
United  States  Marshals 
Sen^ice;  fees  for  services; 
comments  due  by  2-7-00; 
published  12-7-99 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Digital  Millennium  Copyright 

Act: 

Circumvention  of  copyright 
protection  systems  for 
access  control 
technologies;  exemption  to 
prohibition;  comments  due 
by  2-10-00;  published  11- 
24-99 


MERIT' SYSTEMS 
PROTECTION  BOARD 

Practice  and  procedure: 
Attomey  fees; 
reimbursement;  comments 
due  by  2-7-00;  published 
12-23-99 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Family  relationships; 
inheritance  rights; 
comments  due  by  2-7-00; 
published  12-8-99 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Liquidation  of  collateral  and 
sale  of  disaster  assistance 
loans:  comments  due  by 
2-9-00;  published  1-10-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  2- 

7-00;  published  1-6-00 
Bell;  comments  due  by  2-7- 

00;  published  12-8-99 
Boeing;  comments  due  by 

2-7-00;  published  12-8-99 
Bombardier;  comments  due 

by  2-11-00;  published  1- 

12-00 
British  Aerospace; 

comments  due  by  2-9-00; 

published  1-6-00 
Eurocopter  Oeutschland 

GMBH;  comments  due  by 

2-8-00;  published  12-10- 

99 
Eurocopter  France; 

comments  due  by  2-8-00; 

putHished  12-10-99 
Fokker;  comments  due  by 

2-7-00;  published  1-6-00 
McDonnell  Douglas; 

comments  due  by  2-7-00; 

published  12-22-99 


MD  Helicopters  Inc.; 
comments  due  by  2-7-00; 
published  12-8-99 

Pratt  &  Whitney;  comments 
due  by  2-7-00;  published 
12-8-99 

Turtxjmeca;  comments  due 
by  2-7-00;  published  12-8- 
99 

Airworthiness  standards: 

Special  conditions— 

Ayres  Corp.  Model  LM- 
200  Loadmaster 
airplane;  comments  due 
by  2-11-00;  published 
1-12-00 

Class  E  airspace;  comments 
due  by  2-8-00;  published 
12-29-99 

TREASURY  DEPARTMENT 

Balanced  Budget  Act  of  1997; 
implementation: 

Distnct  of  Columbia 
retirement  plans;  Federal 
t)enefit  payments; 
comments  due  by  2-11- 
00;  published  12-13-99 


LIST  OF  PUBUC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
wt»en  bills  are  enacted  into 
law  dunng  the  second  session 
of  the  106th  Congress,  whk:h 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  ttie  first  session  of 
ttie  106th  Congress  will  be 
published  in  the  Federal 
Register  on  Decemtjer  30. 
1999. 

Last  List  December  21,  1999. 


VI 
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CFR  CHECKUSr 


THte 


Stock  Number 


Price       Revision  Date 


This  checklist,  pref  ared  by  the  Office  of  the  Federal  Register,  Is 

published  weekly    I  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  ard  revision  dates 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  mof>tt>*y. 

The  CFR  is  available  tree  on-line  through  the  Government  Printing 

Office's  GPO  AccfiBs  Servrce  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  inf($rmatk)n  about  GPO  Access  call  the  GPO  User 

Support  Team  at  V888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  tof  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestk:,| $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 

P  O  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-18t0  from  8:00  a.m.  to  4:00  p.m  eastern  time,  or  FAX  your 

charge  orders  to  (|02)  512-2250. 

TMe  SteckNumker 

1.  2  (2  Reserved)  (869-O38-0(XMl-6) 5.00     *Jan.  I,  1999 

3(1997Compilati<n 
and  Ports  100  a<id 
101) 


5  Parts: 

l-«99  

700-1199  

1200-End,  6  (6 
Reserved)  ... 


71 

1-26  

27-52  

53-209 

210-299  .... 
300-399  .... 
400-699  .... 
700-«99  .... 
900-W9  .... 
1000-1199 
1200-1599 
1600-1899 
1900-1939 
1940-1949 
1950-1999 
2000-€nd.. 


9  Parts: 

1-199  

200-End  . 

10  Parts: 

1-50  

51-199... 
200-499.. 
50O-End  . 

11  


12  Parts: 

1-199  

200-219  .. 
220-299  .. 
300-499.. 
500-599.. 
600-£nd  . 


13 


(869-03ft-00002-4) 20.00 

(«69-03d-0000>2) 7.00 

.  (869-038-00004-1) 37.00 

.  (86W)38-00005-9) 27.00 

.  (869-038-00006-7) 44.00 

.  (869-038-00007-5) 25.00 

,  (869-038-00008-3) 32.00 

.  (869-O38-O00O9-1) 20.00 

.  (869-038-00010-5) 47.00 

(869-038-00011-3) 25.00 

(869-038-00012-1) 37.00 

(869-038-00013-0) 32.00 

.  (869-03*-00014-8) 41.00 

.(869-038-00015-6) 46.00 

(869-038-00016-4) 34.00 

(869-038-00017-2) 55.00 

.(869-038-00018-1) 19.00 

(869-038-00019-9) 34.00 

,.  (869-038-00020-2) 41.00 

..(869-038-00021-1) 27.00 

..  (869-038-00022-9) 36.00 

..  (86W)38-O0023-7) 42.00 

..  (869-038-00024-5) 37.00 


(869-038-00025-3) 42.00 

(869-038-00026-1) 34.00 

(869-038-00027-0) 33.00 

.(869-038-00028-8) 43.00 

.(869-038-00029-6) 20.00 

.(869-038-00030-0) 17.00 

.(869-03a-00031-8) 20.W 

.  (869-038-00032-6) 40.00 

.  (869-038-00033-4) 25.00 

.  (869-038-00034-2) 24.00 

.  (869-038-00035-1) 45.00 

.  (869-038-00036-9) 25.00 
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Jon.  1, 

1999 

Jon.  1, 

1999 

Jon.  1, 

1999 

Jon.  1 

1999 

Jon.  1 

1999 

Jon.  1 

1999 

Jon.  1 

199V 

Jon.  1 

1999 

Jon.  1 

1999 

Jon.  1 

1999 

Jon.  1 

1999 

Jon.  1 

1999 

Jon.  1 

1999 

Jon.  1 

1999 

Jon.  1 

1999 

Jan.  1 

1999 

Jon.  1 

,  1999 

Jon.  1 

,  1999 

Jon.  1 

,  1999 

Jan.  1 

,  1999 

Jon.  1 

,  1999 

Jan.  1 

,  1999 

Jan.  1 

,  1999 

Jon.  1 

,  1999 

Jon.  1 

,  1999 

Jon.  1 

,  1999 

Jon.  1 

,  1999 

Jon. 

,  1999 

Jon. 

,  1999 

Jan. 

,  1999 

Jon. 

,  1999 

14  Parts: 

1-59            (869-038-00037-7) 50.00 

60-139          (869-038-00038-5) 42.00 

140-199     (869-038-00039-3) 17.00 

200-1199  (869-038-00040-7) 28.00 

1200-End (869-038-00041-5) 24.00 

15  Parts:  _ 

Q-299         (869-038-00042-3) 25.00 

300-799 (869^3&-00043-l) 36.00 

800-£nd  (869-038-00044-0) 24.00 

16P«rt«:  ,„~, 

0-999           (869-038-00045-8) 32.00 

lOOO-End (869-038-0004^) 37.00 

17  Parts:  _ 

1-199        (869-038-00048-2) 29.00 

200-239  (869-038-0004^1) 34.00 

240-£nd  (869-038-0005O-4) 44.00 

18  Parts:  _ 

1-399      (869-038-00051-2) 48.00 

4e0-£nd  (869-03d-00052-l) 14.00 

IS  Parts:  _ 

1-140      (86WJ38-00053^) 37.00 

141-199 (869-038-00054-7) 36.00 

200-tnd  (869-038-00055-5) 18,00 

1-399      * (869-O38-O0O56-3) 30.00 

40O-499 (869-O38-00057-1) 51.00 

50O-End  (869-038-0005*^)) 44.00 

21  Parts:  _ 

1-99 (869-038-00059-8) 24.00 

100-169 (869-038-0006O-1) 28.00 

170-199 (86W)38-00061-0) 29.00 

200-299 (869-038-00062-8) 1 1.00 

300-499    (869-038-00063-6) 50.00 

50O-599 (869-038-00064-4) 28.00 

600-799 (86W)38-00065-2) 9.00 

800-1299 (869-038-00066-1) 35.00 

1300-fnd (869-038-00067-9) 14.00 

22  Parts:  _ 

1-299 (869-038-0006ft-7) 44.00 

300-€nd  (869-038-0006^5) 32.00 

23  (869-038-00070-9) 27.00 

24  Parts: 

0-199      (869-03«-00071-7) 34.00 

200-499 (869-03ft-00072-5) 32.00 

500-699 (869-038-00073-3) 18.00 

700-1699 (869-038-00074-1) 40.00 

1700-€nd (869-038-00075-0) 18.00 

25  (869-03W)0076-8) 47.00 

26  Parts: 

§§  1  0-1-1.60  (869-038-00077-6) 27.00 

§§  1  61-1.169 (869-038-00078-4) 50.00 

§§  1.170-1.300 (869-038-0007^2) 34.00 

§§  1 .301-1 .400 (869-03&-00080-6) 25.00 

§§  1  401-1.440 (869-038-O0081-4) 43.00 

§§1.441-1.500  (869-038-00082-2)  30.00 

§§1.501-1.640 (869-038-00083-1) 27.00 

§§  1 .641-1 .850 (869-038-00084-9) 35.00 

§§1.851-1.907  (869-038-00085-7) 40.00 

§§1.908-1.1000  (869-038-00086-5) 38.00 

§§1.1001-1.1400  (869-038-00087-3) 40.00 

§§11401-End  (869-038-00088-1) 55.00 

2-29            (869-038-00089-0) 39.00 

30-39      (869-038-00090-3) 28.00 

40-49         (869-038-00091-1) 17.00 

50-299        (869-038-00092-0) 21.00 

300-499 (869-038-00093-8) 37.00 

500-599 (869-038-00094-6) 11.00 

600-End  (869-038-00095-4) 11.00 

27  Parts:  _ 

1-199  (869-038-00096-2) 53.00 


Jon.  1,  1999 
Jon.  1,  1999 
Jon.  1,  1999 
Jon.  1,  1999 
Jon.  1,  1999 

Jon.  1,  1999 
Jon.  1,  1999 
Jon.  1,  1999 

Jon.  1,  1999 
Jon.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 

Apr.  1,  1999 

'Apr.  1.1999 

Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
'Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apt.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 
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Title                                    stock  Number  Price 

200-End  (869-038-00097-1) 17.00 

28  Parts: 

0-42  (869-038-00098-9) 39.00 

43-end  (869-038-00099-7)  32.00 

29  Parts: 

0-99  (869-038-00100-4) 28.00 

100-499 (869-038-00101-2) 13.00 

500-899 (869-038-00102-1) 40.00 

900-1899 (869-038-00103-9) 21.00 

1900-1910  (§§1900  to 

1910.999)  (869-038-00104-7) 46.00 

1910  (§§1910.1000  to 

end)  (869-038-00105-5) 28.00 

1911-1925  (869-038-00106-3) 18.00 

1926  (869-038-00107-1) 30.00 

1927-End (869-038-00108-0) 43.00 


30  Parts: 

1-199  (869-038-00109-8)  .. 

200-699 (869-038-00110-1)  ,, 

700-End  (869-038-00111-0)  .. 

31  Parts: 

0-199  (869-038-00112-8)  .. 

200-End  (869-038-00113-6)  .. 

32  Parts: 

1-39,  Vol.  I 15.00 


35.00 
30.00 
35.00 

21.00 


1-39,  Vol.  II 

1-39,  Vol.  Ill 

1-190 (869^38-00114-4) 

191-399 (869-03a-O0 115-2) 

400HS29 (869-038-001 16-1) 

630-699 (869-038-00117-9) 

700-799 (869-038-00118-7) 

800-End  (869-038-00119-5) 


19.00 
18.00 
46.00 
55.00 
32.00 
23.00 
27.00 
27.00 


33  Parts: 

1-124  (869-038-00120-9) 32.00 

125-199 (869-038-00121-7) 41.00 

200-End  (869-038-00122-5) 33.00 

34  Parts: 

1-299  (869-038-00123-3)  .. 

300-399 (869-038-00124-1)  .. 

400-End  (869-038-00125-0)  .. 


28.00 
25.00 
46.00 

(869-038-00126-8) 14.00 


35  

36  Parts 

1-199  :.  (869-038-00127-6) 21.00 

200-299 (869-038-00128-4) 23.00 

300-End  (869-038-00129-2) 38.00 


37 


(869-038-00130-6) 29.00 


38  Parts: 

0-17  (869-038-00131-4) 37.00 

18-End  (869-038-00132-2) 41.00 

39 (869-038-00133-1)  ...;..     24.00 

40  Parts: 

1-49  (869-038-00134-9) 33.00 

50-51  (869-038-00135-7) 25.00 

52  (52.01-52.1018) (869-038-00136-5) 33.00 

52  (52.1019-End)  (869-038-00137-3) 37.00 

53-59  (869-038-00138-1) 19.00 

60  (869-038-00139-0) 59.00 

61-62  (869-038-00140-3) 19.00 

63  (63.1-63.1119) (869-038-00141-1) 58.00 

63  (63.1200-End)  (869-038-00 142-0) 36.00 

11.00 
41.00 
33.00 
59.00 
53.00 
40.00 
35.00 
23.00 


64-71  (869-038-00143-8) 

72-80  (869-038-00144-6) 

81-85  (869-038-00145-4) 

86  (869-038-00146-2) 

87-135 (869-038-00146-1) 

136-149 (869-038-00148-9) 

150-189 (869-038-00149-7) 

190-259 (869-038-00150-1) 


Revision  Date 

Apr.  1,  1999 


July  1, 
July  1. 


1999 
1999 


July  1.  1999 

July  1.  1999 

«July  1,  1999 

July  1,  1999 

July  1,  1999 


July  1, 
July  I, 
July  1, 


1999 
1999 
1999 


July  1,  1999 

July  1,  1999 
July  1,  1999 
July  1,  1999 

July  1,  1999 
July  1,  1999 


2  July  1 
2  July  1 


1984 
1984 
2July  1,  1984 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1.  1999 
July  1,  1999 

July  1,  1999 
July  1,  1999 
July  1,  1999 

July  1,  1999 
July  1,  1999 
July  1,  1999 

«July  1,  1998 

July  1,  1999 
July  1,  1999 
July  1,  1999 

July  1,  1999 

July  1,  1999 
July  1,  1999 

July  1,  1999 

July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


July  1, 
July  1, 
July  1, 
July  1, 
July  1, 
July  1, 
July  1, 
July  1, 
*July  1,  1999 
July  1,  1999 
July  I,  1999 


Titie 


Stocic  Number 


Prictf       Revision  Dote 


260-265 (869-038-00151-9) 32.00 

266-299 (869-038-00152-7) 33.00 

300-399  (869-038-00153-5)  26.00 

400-424 (869-038-00154-3)  34.00 

425-699 (869-038-00155-1) 44.00 

700-789 (869-038-00 156^))  42.00 

790-End  (869-038-00157-8) 23.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1, 1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 , 14.00 

7  - 6.00 

8  4.50 

9  13.00 

10-17  9.50 

18,  Vol.  I.  Ports  1-5  13  00 

h8.  Vol.  II,  Ports  6-19 1300 

18,  Vol.  III.  Ports  20-52 1300 

19-100 13.00 

1-100  (869-038-00158-6) 14.M 

101  (869-038-00159-4) 39.00 

102-200 (869-038-00160-8) 16.00 

201-End  (869-038-00161-6) 15.00 

42  Parte: 

1-399  (869-038-00162-4)  .. 

400-429 (869-034-00163-2)  .. 

430-End  (869-038-00164-1)  .. 


43  Parte: 

1-999  (869-034-00164-5) 

1000-end  (869-034-00165-3) 

44  (869-038-00167-5) 

45  Parte: 

1-199  (869-038-00168-3) 

200-499 (869-038-00169-1)  . 

500-1199  (869-034-00170-5)  . 

•1200-End  (869-038-00171-3)  . 


36.00 
44.00 
54.00 

30.00 
48.00 


33.00 
16.x 
30.00 
40.00 

46  Parte: 

1-40  (869-038-00172-1) 27.00 

•41-69 (869-038-00173-0) 23.00 

70-89  (869-034-00173-4) 8.00 

90-139 (869-038-00175-6) 26.00 

140-155 „ (869-038-00176-4) 15.00 

156-165 (869-038-00177-2) 21.00 

•166-199  (869-038-00178-1) 27.00 

200-499 (869-034-00178-5) 22.00 

500-End  (869-038-00180-2) 15.00 

47  Parte: 

0-19 (869-038-00181-1)  .. 

•20-39 (869-038-00 182-9)  .. 

40-69  (869-034-00 182-3)  . 

70-79  .(869-034-00183-1)  .. 

80-End  (869-034-00184-0)  .. 


39.00 
26.00 
24.00 
37.00 
40.00 

48  Chapters: 

1  (Ports  1-51)  (869-038-00186-1) 55.00 

1  (Ports  52-99)  (869-034-00186-6) 29.00 

•2  (Ports  201-299)  (869-038-00188-8) 36.00 

3-6  (869-034-00189-6) 27.00 

7-14  (869-034-00189-1) 32.00 

•15-28 (869-038-00191-8) 36.00 

29-End  (869-038-00192-6) 25.00 

49  Parte: 

1-99  (869-038-00193-4) 34.00 

100-185 (869-034-00193-9) 50.00 

186-199 (869-038-00195-1) 13.00 

200-399 (869-034-00195-5) 46.00 

400-999 (869-034-00196-3) 54.00 

1000-1199  (869-038-00198-5) 17.00 

•1200-End  (869-038-00199-3) 14.00 

50  Parte: 

1-199  (869-038-00200-1) 43.00 

200-599 (869-038-00201-9) 22.00 


July  1,  1999 
July  1,  1999 
July  1.  1999 
July  1,  1999 
July  1.  1999 
July  1.  1999 
July  1.  1999 

3  July  1.  1984 

2  July  1.  1984 
3July  1.  1984 

3  July  1,  1984 
3  July  1,  1984 
3July  1.  1984 
^July  1,  1984 
3  July  1.  1984 
^  July  1,  1984 
sjuly  1,  1984 
3July  1.  1984 

July  1.  1999 

July  1.  1999 

July  1.  1999 

July  1.  1999 

Oct.  1,  199§ 
Oct.  1.  1999 
Oct.  1,  1999 


Oct,  1. 
Oct.  1, 


1998 
1998 


28.00   Oct.  1.  1999 


Oct.  1,  1999 

Oct.  I,  1999 

Oct.  1,  1999 

Oct.  1.  1999 


Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1998 
Oct.  1.  1999 
Oct.  1.  1999 
Oct.  1,  1999 


Oct. 
Oct. 


1999 
1998 


Oct.  1.  1999 

Oct  1,  1999 

Oct.  1,  1999 

Oct.  1.  1998 

Oct.  1,  1998 

Oct.  1,  1998 

Oct.  1,  1999 

Oct.  1.  1998 

Oct.  1,  1999 

Oct.  1.  1999 

Oct.  1,  1998 

Oct.  1.  1999 

Oct.  1.  1999 

Oct.  1,  1999 
Oct.  1,  1998 
Oct.  1.  1999 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1999 
Oct.  1.  1999 


Oct.  1.  1999 
Oct.  1.  1999 


Vlll 


Title 
•60(Hnd 


CFR  Index  and  Fimyigs 
Aids 


Complete  1998  CFf 
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stock  Number  Price 

.  (869-038-00202-7) 37.00 


Revision  Date 

Oct.  1,  1999 


..      (869-038-00047-4) 48.00        Jan.  1,  1999 

set 951.00  1998 


1998 
1998 
1997 
1996 


Microfictie  CFR  Edil  on: 

Subscription  (ma  ed  as  issued)  247.00 

Individual  copies '00 

Complete  set  (ooe-time  mailing)  247.00 

Complete  set  (orte-time  mailing)  264.00 

'  Because  Title  3  is  On  annual  compilation,  ttils  volume  and  all  ptevioos  volumes 
a  petmanent  reference  source. 

edition  o(  32  CFR  Ports  1-189  contains  a  note  only  for 

For  trie  full  text  of  ttie  Defense  Acquisition  Regulations 

in'parts  1^-39,  consult  the  ttwee  CFR  volumes  issued  as  of  July  1,  1984,  containing 

ttKJse  pats. 

3 The  July  1.  1985  edition  of  41  CFR  Chapters  1-lM  contain?  a  note  only 
lor  Chapters  1  to  49  »iclusive.  For  the  fuU  text  of  procurement  regulations 
in  Chapters  1  to  4|  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those!  chapters. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  1998  through  December  31,  1998.  The  CFR  volume  issued  as  of  January 
li  1997  should  be  retqined. 

'No  omendmentsto  this  volume  were  promulgated  during  the  period  Apr* 
1    1998    through  AJiil   1,   1999.  The  CFR  volume  issued  as  of  April  1,   1998, 


should  be  retained  os 

2The  July  1,  1985 

Ports  1-39  Inclusive. 


should  be  retawied. 

•No  amendments 
1,  1998,  through  July 
be  retained. 


to  this  volume  were  promulgated  during  the  period  July 
1,  1999.  Tt»  CFR  volume  issued  as  of  July  1,  1998,  should 
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Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 
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The  Weekly  Compilation  canries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Dcx:uments  Subscription  Order  Form 


Order  Processing  Code: 

*5420 


Charge  your  order   j^^KI 

Its  Easy!   ^WW\ 

To  fax  your  orders  (202)  512-2250 

Pbone  your  orders  (202)  512-1800 

I — I  Yli<S,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

O  $137.00  First  Class  Mail         [U  $80.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

1 I  VISA       LJ  MasterCard  Account 


-D 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


/  iuink  you  for 

(Credit  card  expirahnnri)rp)                    .....  ^   ..j  .    i 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  ottier  mailers?      | |  | | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


l«7 


Would  you  like 
to  know. . . 

if  any  change^  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  if  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  Cf  R  Sections  Affected 

The  LSA  (Ljst  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  pul|lished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indfcate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
S27  per  ye^r 

Federal  Register  Index 

The  index,  icovering  the  contents  of  the 
daily  Fedeml  Register,  Is  issued  monthly  in 
cumulativejform.  Entries  are  carried 
primarily  utider  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  yeir. 


A  finding  aid  s  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
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Federal  Register 

Vol.  65,  No.  21 

Tuesday,  February  1,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is,  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  581  and  582 
RIN  3206-AI91 

Processing  Garnishment  Orders  for 
Chiid  Support  and/or  Alimony  and 
Commercial  Garnishment  of  Federal 
Employees'  Pay 

AGENCY:  Office  of  Personnel 

Management, 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  amending  the  list 
of  designated  agents  to  accept  legal 
process  for  child  support  and  alimony, 
and  list  of  designated  agents  to  accept 
commercial  garnishment  orders. 
EFFECTIVE  DATE:  March  2,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Murray  M.  Meeker,  Senior  Attorney, 
Office  of  the  General  Counsel,  (202) 
606-1700. 

SUPPLEMENTARY  INFORMATION:  On 
October  22.  1998  (63  FR  56537),  OPM 
corrected  errors  that  appeared  in  the  list 
of  agents  designated  to  accept  legal 
process  for  child  support  and  alimony 
(Appendix  A  to  Part  581)  that  were 
published  on  March  26,  1998  (63  FR 
14756).  This  document  makes 
additional  amendments  to  the 
designated  agent  listings  in  this 
appendix.  In  addition,  at  the  request  of 
the  Defense  Finance  and  Accounting 
Service,  OPM  is  amending  the  list  of 
designated  agents  in  Appendix  A  to  5 
CFR  Part  582  to  remove  the  listing  for 
the  Army  Corps  of  Engineers. 

Waiver  of  General  Notice  of  Proposed 
Rulemaking 

Under  section  553(b)(3)(B)  of  title  5, 
United  States  Code,  I  find  that  good 
cause  exists  for  waiving  the  general 
notice  of  proposed  rulemaking.  As 
provided  under  section  553(b)(3)(B), 


general  notice  may  be  waived  where  it 
is  unnecessary  as  is  the  case  where  the 
lists  of  designated  agents  in  the 
appendices  to  5  CFR  Parts  581  and  582 
are  revised. 

Executive  Order  12866,  Regulatory 
Review 

In  accordance  with  Executive  Order 
12866,  this  rule  has  been  reviewed  by 
the  Office  of  Management  and  Budget. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  their  effects  are  limited  to 
Federal  employees  and  their  creditors. 

List  of  Subjects  in  5  CFR  Parts  581  and 
582 

Alimony,  Child  support.  Claims, 
Government  employees,  and  Wages. 

U.S.  Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director 

Accordingly,  OPM  is  amending  parts 
581  and  582  of  Title  5,  Code  of  Federal 
Regulations,  as  follows: 

PART  581— PROCESSING 
GARNISHMENT  ORDERS  FOR  CHILD 
SUPPORT  AND  ALIMONY 

1.  The  authority  citation  for  part  581 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  659;  15  U.S.C.  1673: 
E.O.  12105  (43  FR  59465  and  3  CFR  262). 
PART='581< 

2.  Appendix  A  to  part  581  is  amended 
as  follows: 

A.  In  I  Departments  under 
Department  of  Agriculture: 

i.  The  listing  for  Food  Safety  is 
removed; 

ii.  The  listing  for  Food  Safety  and 
Inspection  Service  is  revised; 
PART='581'< 

iii.  The  note  is  removed; 
PART='581'< 

iv.  The  listing  for  Forest  Service, 
Region  6,  Oregon,  Mt.  Hood  National 
Forest,  is  revised; 
PART='581'< 

B.  In  II.  Agencies: 

i.  The  listing  for  the  Harry  S.  Truman 
Scholarship  Foundation  is  added; 

ii.  The  listing  for  the  Presidio  Trust  is 
added.  The  additions  and  revisions  to 
Appendix  A  read  as  follows. 


Appendix  A  to  Part  581— List  of  Agents 
Designated  to  Accept  Legal  Prouess 


I,  Departments 

Department  of  Agriculture 
***** 

Food  Safety  and  Inspection  Service 

Chief,  Employee  Relations  Branch.  Labor  and 
Employee  Relations  Division,  Food  Safety 
and  Inspection  Service,  Room  3175  South 
Building.  14th  &  Independence  Avenue, 
SW.,  Washington,  DC  20250-3700,  1-800- 
217-1886 

*  *  *  *       ■  * 

Mt.  Hood — Forest  Supervisor.  16400 
Champion  Way,  Sandy,  OR  97055,  (503) 
668-1613 

II.  Agencies 

***** 

Harry  S.  Truman  Scholarship  Foundation 

Chief,  Payroll  Operations  Division,  Attention: 
Mail  Code  2640.  National  Business  Center, 
Department  of  the  Interior,  P.O.  Box 
272030,  Denver,  CO  80227-9030.  (303; 
969-7739 


-  Presidio  Trust 

Chief,  Payroll  Operations  Division,  Attention: 
Mail  Code  2640,  National  Business  Center. 
Department  of  the  Interior,  P.O.  Box 
272030.  Denver,  CO,  80227-9030,  (303) 
969-7739 

PART  582— COMMERCIAL 
GARNISHMENT  OF  FEDERAL 
EMPLOYEES'  PAY 

3.  The  authority  citation  for  part  582 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5520a:  15  U.S.C.  1673: 
E.O.  12897. 

Appendix  A  [Amended] 

4.  In  appendix  A,  the  listing  for  the 
Army  Corps  of  Engineers  is  removed. 

[FR  Doc.  00-2115  Filed  1-31-00:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPartb9 

[Docket  No.  9^E-92-AD;  Amendment  39- 
11533;  AD  20^0-02-15] 

RIN2120-AAd4 

AlrworthineM  Directives;  Raytheon 
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Administrati  on,  DOT. 

ACnON:  Fina  rule;  request  for 
comments. 
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Submit  comments  in 
the  Federal  Aviation 
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es  Docket  No.  99-CE-92- 
Lodust,  Room  506,  Kansas  City, 


Rule 


jxamine  information  related 
the  FAA  at  the  address 


a: 


FOR  FURTHEI I  INFORMATION  CONTACT: 

Robert  Bosak,  Aerospace  Engineer,  FAA, 
Atlanta  Air<  raft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  >uite  450,  Adanta,  Georgia 
30349;  telej  hone:  (770)  703-6094; 
facsimile:  (>  70)  703-6097. 

SUPPLEMENltARY  INFORMATION: 


Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  has  received  two  reports  of 
engine  power  turbine  failures  on 
Raytheon  Beech  Model  65-A90 
airplanes.  Each  of  these  airplanes  had 
the  original  Pratt  &  Whitney  PT6A-20 
turboprop  engines  replaced  with 
Motorlet,  Walter  M601E-11  tiirboprop 
engines  (with  Avia-Hamilton  Standard 
VJ8-510  propellers).  Supplemental 
Type  Certificate  (STC)  SA01366AT 
contains  the  approval  and  procedures 
for  this  replacement.  One  of  the  engine 
failures  was  imcontained  and  one 
resulted  in  engine  seiz\u«  on  the 
opposite  engine. 

hivestigation  of  the  incidents  is 
ongoing;  however,  the  FAA  has 
identified  several  installation 
discrepancies.  Among  these  are: 
— The  engine  control  electronic  limiters 
(governors)  were  not  installed.  This 
system  lowers  the  fuel  delivery  and, 
thus  protects  the  engine  against  over- 
temperature  at  startup  and  overspeed 
at  BETA  control  and  reverse  rating. 
This  could  result  in  engine  failiue  due 
to  overspeed  and/or  turbine  over- 
temperatiire  conditions; 
— The  required  propeller  de-icing 

system  was  not  installed; 
— The  propeller  feathering  pump  was 
not  installed,  which  could  prevent 
feathering  of  the  propeller  in  the 
event  of  an  engine  seizure;  and 
— The  cabin  supercharger  was  not 
installed  in  a  manner  to  assure  proper 
pressurization  of  the  aircraft. 

What  Are  the  Consequences  If  the 
Condition  Is  Not  Corrected? 

These  discrepancies,  if  not  corrected, 
could  lead  to  engine  failure  and  the 
inability  to  feather  the  propeller.  This 
could  result  in  an  uncontained  engine 
failure  with  consequent  loss  of  control 
of  the  airplane. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the  AD 

What  Has  the  FAA  Decided? 

After  examining  the  circimistanL  -s 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  relevant  service 
information,  the  FAA  has  determined 
that: 

— An  unsafe  condition  exists  or  could 
develop  on  Raytheon  Beech  Models 
65-90,  65-A90,  B90,  and  C90 
airplanes  of  the  same  type  design  (to 
the  airplanes  referenced  above)  that 
incorporate  STC  SA01366AT;  and 
— AD  action  should  be  taken  in  order  to 
prevent  an  uncontained  engine  failiu^ 
due  to  suspect  engine  and  propeller 


installation,  which  could  result  in 
loss  of  control  of  the  airplane. 

What  Does  This  AD  Require? 

This  AD  prohibits  you  from  operating 
any  affected  airpleine  with  STC 
SA01366AT  incorporated  and  prohibits 
you  from  incorporating  this  STC  in  the 
future. 

What  Is  the  Compliance  Time  of  This 
AD? 

The  compliance  time  of  both  the 
operations  and  installation  prohibition 
is  "as  of  the  effective  date  of  this  AD." 

Will  This  Compliance  Time 
Inadvertently  Ground  Airplanes? 

No.  The  only  2  airplanes  that 
currently  incorporate  the  configuration 
of  the  affected  STC  were  involved  in  the 
referenced  incidents.  The  engines  of 
these  airplanes  will  be  replaced  in 
accordance  with  the  original  type 
certificate  data  sheet  (TCDS)  or  other 
FAA-approved  STC.  Basically,  this  AD 
prevents  futtire  installation  of  the 
configuration  specified  in  STC 
SA01366AT. 

Will  the  Public  Have  the  Opportunity  to 
Comment  Prior  to  the  Issuance  of  the 
Rule? 

No.  Since  a  situation  exists  (possible 
imcontained  engine  failure)  that 
requires  the  immediate  adoption  of  this 
regulation,  the  FAA  has  determined  that 
notice  and  opportimity  for  public  prior 
comment  hereon  are  impracticable,  and 
that  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

•  Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  the  FAA  invites  comments  on 
this  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  submit  your 
comments  in  triplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date. 
We  may  amend  this  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaduating  the 
effectiveness  of  the  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

The  FAA  is  re-examining  the  writing 
style  we  currently  use  in  regiUatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1 , 
1998.  That  memorandum  requires 
federal  agencies  to  communicate  more 
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clearly  with  the  public.  We  are 
interested  in  yoiu-  comments  on  whether 
the  style  of  this  document  is  clearer,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
www.plainlanguage.gov. 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may 
examine  all  conunents  we  receive  before 
and  after  the  closing  date  of  the  rule  in 
the  Rules  Docket.  We  will  file  a  report 
in  the  Rules  Docket  that  summarizes 
each  FAA  contact  with  the  public  that 
concerns  the  substantive  parts  of  this 
AD. 

If  you  want  us  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  99-CE-92- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Regulatory  Impact 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
FAA  has  determined  that  this  final  rule 
does  not  have  federalism  implications 
under  Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  lo  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  of  the 
Federal  Aviation  Regxdations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
='14'PART='39'< 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

2000-02-15    Raytheon  Aircraft  Company 
(Type  Certificate  3A20  previously  held 
by  the  Beech  Aircraft  Corporation): 

Amendment  39-11533;  Docket  No.  99- 
CE-92-AD. 

(a)  What  airplanes  are  affected  bv  this  AD? 
Any  Model  65-90,  65-A90,  B90.  and  C90 
airplane  (all  serial  numbers)  that: 

(1)  Has  at  least  one  Motorlet,  Walter 
M601E-11  turboprop  engine  (with  an  Avia- 
Hamilton  Standard  VJ8-510  propeller) 
installed,  in  accordance  with  Supplemental 
T)'pe  Certificate  (STC)  SA01366AT:  and 

(2)  Is  certificated  in  any  categon,'. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  U.S.  Register. 

(c)  What  problem  does  this  AD  address? 
The  actions  required  by  this  AD  will  prevent 
engine  failure  and  the  inability  to  feather  the 
propeller  caused  by  discrepancies  in  the 
engine  and  propeller  installation. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
accomplish  the  following  actions: 

(1)  Do  not  operate  any  airplane  that  has  a 
Motorlet.  Walter  M601E-11  turboprop  engine 
(with  an  Avia-Hamilton  Standard  VJ8-510 
propeller)  installed,  in  accordance  with  STC 
SA01366AT. 

(2)  Do  not  install,  on  any  affected  airplane, 
any  Motorlet.  Walter  M601E-11  turboprop 
engine  (with  an  Avia-Hamilton  Standard 
VJ8-510  propeller),  in  accordance  with  STC 
SA01366AT. 

(e)  What  is  the  compliance  time  of  all 
actions  of  this  AD?  As  of  the  effective  date 
of  this  AD. 

(f)  Can  I  comply  with  this  AD  in  any  other 
way?  Yes. 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  levHl  of  safety:  and 

(ii)  The  Manager.  Atlanta  Aircraft 
Certification  Office  (ACO).  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Atlanta  ACO. 

(2)  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (0(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actions  you 
propose  to  address  it. 

(g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Robert  Bosak. 
Aerospace  Engineer.  Atlanta  Aircraft 
Certification  Office.  One  Crown  Center.  1895 
Phoenix  Boulevard,  Suite  4.50.  Atlanta, 
Georgia  30349;  telephone:  (770)  703-6094; 
facsimile:  (770)  703-6097. 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  has  determined  that  the  nature  of  the 
unsafe  condition  does  not  warrant  the 
issuance  of  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD.  The  only  2  airplanes  that 
currently  incorporate  the  configuration  of  the 
affected  STC  were  involved  in  the  referenced 
incidents.  The  engines  of  these  airplanes  will 
be  replaced  in  accordance  with  the  original 
type  certificate  data  sheet  (TCDS)  or  other 
FAA-approved  STC.  Basically,  this  AD 
prevents  future  installation  of  the 
configuration  specified  in  STC  SA01366AT. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  February  18.  2000. 

Issued  in  Kansas  City.  Missouri,  on  )anuary 
20.  2000. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 

Certification  Ser\'ice. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-08-AO;  Amendment 
39-11525;  AD  2000-02-06] 

RiN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-8-100,  -200,  and  -300 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Bombardier  Model 
DHC-8-100,  -200,  and  -300  series 
airplanes.  This  action  requires  a  one- 
time visual  inspection  to  determine  the 
part  numbers  of  the  beta  back-up  test 
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switches  of  ths  propeller  control  system, 
and  replacement  of  the  switches,  if 
necessary.  Th  s  amendment  is  prompted 
by  issuance  oi  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  in  this  AD  are 
intended  to  plevent  loss  of  the 
automatic  ove  rspeed  protection  of  the 
propeller  coni  rol  system,  which  could 
result  in  a  pro  peller  overspeed 
condition  anq  possible  damage  to  the 
engine  and  prbpeller. 
dates:  Effective  February  16,  2000. 
The  incorp<  ration  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
16, 2000. 

Comments  ;  or  inclusion  in  the  Rules 
Docket  must  1  e  received  on  or  before 
March2,  200(. 

ADDRESSES:  Submit  comments  in 
triplicate  to  tl  e  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Dire  ::torate,  A^fM-114, 
Attention:  Ru  es  Docket  No.  2000-NM- 
08-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  \ «  obtained  from 
Bombardier.  lac.  Bombardier  Regional 
Aircraft  Divis  on,  123  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5.  Canada. 
This  informat  ion  may  be  examined  at . 
the  FAA,  Trai  isport  Airplane 
Directorate,  1 501  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Ptopeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  Morth  Capitol  Street,  NW., 
suite  700,  Waphington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Deliiiio,  Aerospace  Engineer, 
Airft'ame  and  Propulsion  Branch,  ANE- 
171,  FAA,  Engine  and  Propeller 
Directorate,  ^few  York  Aircraft 
Certification  bffice,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telepbone  (516)  256-7521;  fax 
(516) 568-27|6. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Civil  Aviation  (TCCA),  which  is 
the  airworthi  aess  authority  for  Canada, 
notified  the  F  AA  that  an  unsafe 
condition  ma  y  exist  on  certain 
Bombardier  1  ^odel  DHC-8-100,  -200, 
and  -300  ser  es  airplanes.  TCCA  advises 
that  a  certain  beta  back-up  test  switch  is 
incorrectly  ic  entified  as  an  allowable 
replacement  n  the  wiring  diagram 
manuals.  Thi  s  incorrect  switch  is  used 
elsewhere  on  the  aircraft  and  is 
physically  in  terchangeable  with  the 
correct  switc  i.  However,  the  internal 
contacts  of  tl  e  incorrect  switch  are 


different.  This  difference  prevents  the 
beta  back-up  system  of  the  propeller 
control  system  from  functioning 
correctly  if  a  mechanical  failure  of  the 
propeller  control  system  occurs.  In  the 
event  of  such  an  occurrence,  the 
automatic  overspeed  protection  could 
be  lost.  This  condition,  if  not  corrected, 
could  result  in  a  propeller  overspeed 
condition  and  possible  damage  to  the 
engine  and  propeller. 

Explanation  of  Relevant  Service 
Information 

The  manufactiu^r  has  issued  de 
Havilland  Alert  Service  Bulletin  S.B. 
A8-61-30,  Revision  'B,'  dated  December 
6, 1999,  which  describes  procedvues  for 
a  one-time  visual  inspection  to 
determine  the  part  numbers  of  the  beta 
back-up  test  switches  of  the  propeller 
control  system,  and  replacement  of  the 
switches  with  new  switches,  if 
necessary.  Accomplishment  of  the 
actions  specified  in  the  alert  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
TCCA  classified  this  alert  service 
bulletin  as  mandatory  and  issued 
Canadian  airworthiness  directive  CF- 
99-30,  dated  December  9,  1999,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactiued 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piu'suant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  loss  of  the  automatic  overspeed 
protection  of  the  propeller  control 
system,  which  could  result  in  a 
propeller  overspeed  condition  and 
possible  damage  to  the  engine  and 
propeller.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  alert  service  bulletin  described 
previously. 


Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Althougli  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  conunents  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  on  this  rule  by   . 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
aud  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  2000-NM-08-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govermnent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federahsm  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
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that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
='14'  PART  '39'< 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-06    Bombardier,  Inc. 

(Formerly  de  Havilland,  Inc.):  Amendment 
39-11525.  Docket  2000-NM-08-AD. 

Applicability:  Model  DHC-8-100,  -200, 
and  -300  series  airplanes;  serial  numbers  003 
through  538  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  loss  of  the  automatic  overspeed 
protection  of  the  propeller  control  system, 
which  could  result  in  a  propeller  overspeed 
condition  and  possible  damage  to  the  engine 
and  propeller,  accomplish  the  following: 

(a)  Within  50  flight  hours  after  the  effective 
date  of  this  AD.  perform  a  one-time  visual 
inspection  to  determine  the  part  numbers  of 
the  beta  back-up  test  switches  of  the 
propeller  control  system,  in  accordance  with 
de  Havilland  Alert  Service  Bulletin  S.B.  A8- 
61-30,  Revision  B,'  dated  December  6.  1999. 

(1)  If  all  switches  have  the  correct  part 
number  (as  specified  by  the  alert  service 
bulletin),  no  further  action  is  required  bv  this 
AD. 

(2)  If  any  switch  does  not  have  the  correct 
part  number  (as  specified  by  the  alert  service 
bulletin),  prior  to  further  flight,  remove  and 
replace  the  switch  with  a  new  switch  having 
part  number  MS27407-6.  in  accordance  with 
the  alert  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  mav  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  de  Havilland  Alert  Service 

Bulletin  S.B.  A8-61-30,  Revision  'B.'  dated 
December  6, 1999.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  123  Garratt 
Boulevard,  Downsview,  Ontario  M3K  1Y5. 
Canada.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream.  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  GF-99- 
30,  dated  December  9,  1999. 

(e)  This  amendment  becomes  effective  on 
February  16,  2000. 


Issued  in  Renton,  Washington,  on  January 
21.  2000. 

Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-1956  Filed  1-31-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-282-AD:  Amendment 
39-11529;  AD  2000-02-10] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires  repetitive 
inspections  to  detect  broken  fasteners 
and  cracking  of  the  forward  edge  frame 
for  main  entr)'  door  number  3.  and 
repair,  if  necessary.  This  amendment  is  , 
prompted  by  reports  of  fatigue  cracks  at 
the  inner  chord  and  web  of  the  body 
station  1265  edge  frame  between 
stringers  23  and  27.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  such  cracking,  which 
could  result  in  rapid  depressurization  of 
the  airplane. 
DATES:  Effective  March  7,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  7, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  hi  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Dfrectorate,  Seattle 
Afrcraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1153; 
fax  (425)  227-2771. 
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Request  To  Clarify  Certain  Terminology 
in  the  Proposed  Rule 

One  commenter  requests  minor 
editorial  changes  and  clarification  of 
certain  terminology  used  in  the 
proposed  AD,  as  follows: 

•  In  the  second  sentence  of  the 
"Explanation  of  Relevant  Service 
Information,"  section  and  in  Note  3 
following  paragraph  (a)  of  the  proposed 
AD,  the  commenter  requests  changing 
"inspection  of  certain  fasteners"  to 
"inspection  of  certain  fastener  holes." 
Although  the  "Explanation"  section  is 
not  included  in  the  final  rule,  the  FAA 
concurs  that  such  a  change  adds  clarity 
to  the  inspection  requirements,  and  has 
changed  diis  phrase  accordingly  in  Note 
4  of  the  final  rule.  (Note  3  of  the 
proposed  rule  is  renumbered  as  Note  4 
in  the  final  rule.) 

•  In  the  first  sentence  of  paragraph  (c) 
of  the  proposed  AD,  the  commenter 
requests  changing  "If  any  broken 
fastener  or  cracking"  to  "If  any  broken 
fasteners  or  cracking  of  structure."  The 
FAA  concurs  with  this  request  and  has 
clarified  this  phrase  accordingly  in 
paragraphs  (a),  (b),  and  (c),  and  in  Note 
4,  of  the  final  rule. 

•  The  commenter  recommends  that 
the  heading  preceding  paragraph  (c)  of 
the  proposed  AD  be  called  "Repair"  or 
"Correction"  rather  than  just  "Repair." 
The  commenter  contends  that 
"Correction"  should  be  added  to  the 
heading  because  the  statement  of  the 
unsafe  condition  specified  that  the 
action  required  is  to  detect  and 
"correct"  cracking.  The  FAA  does  not 
concur  and  considers  that  "Repair"  is 
adequate  for  describing  the  action 
required  to  address  the  unsafe 
condition.  For  that  reason,  no  change  to 
the  final  rule  is  necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,182  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  251  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  FAA  estimates  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  inspection  of  the 
frames  at  the  floor  intercostal,  and  that 


the  average  labor  rate  is  $60  per  work 
hour.  Based  on  these  figxires,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $15,060,  or  $60  per 
airplane,  per  inspection  cycle. 

The  FAA  also  estimates  that  the 
inspection  of  the  frames  at  the  top  of  the 
inner  chord  reinforcement  strap  is 
required  to  be  accomplished  on  103 
U.S. -registered  airplanes.  It  is  estimated 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$6,180,  or  $60  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
PART='39'< 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-10    Boeing: 

Amendment  39-11529.  Docket  98-NM- 
282-AD. 

Applicability:  Model  747  series  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-53A2416,  Revision  1,  dated  May  6,  1999; 
certificated  in  any  category. 

Note  1:  This  AD  also  applies  to  airplanes 
that  have  been  converted  from  a  passenger 
configuration  to  a  special  freighter 
configuration. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated, 
unless  accomplished  previously. 

To  detect  and  correct  cracking  of  the  inner 
chord  and  web  of  the  body  station  1265  edge 
frame  between  stringers  23  and  27,  which 
could  result  in  rapid  depressurization  of  the 
airplane,  accomplish  the  following: 

Inspections 

(a)  Accomplish  the  flight  safety  inspections 
of  the  frames  at  the  floor  intercostal  to  detect 
any  broken  fasteners  and  cracking  of 
structure,  in  accordance  with  Figure  5  of 
Boeing  Alert  Service  Bulletin  747-53A2416, 
Revision  1,  dated  May  6,  1999,  at  the 
applicable  time  specified  in  paragraph  (a)(1), 
(a)(2),  or  (a)(3)  of  this  AD.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  3,000  flight  cycles. 

Note  3:  Accomplishment  of  the  flight  safety 
inspections  of  the  frames  at  the  floor 
intercostal  on  Group  2  airplanes  prior  to  the 
effective  date  of  this  AD,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2416, 
dated  April  23, 1998,  is  considered 
acceptable  for  compliance  with  the  actions 
required  by  paragraph  (a)  of  this  AD. 
However,  Group  1  airplanes,  as  specified  by 
paragraph  (b)  of  this  AD,  that  were  inspected 
in  accordance  with  the  original  release  of  the 
alert  service  bulletin  are  not  exempt  from  the 
requirements  of  paragraph  (b)  of  this  AD. 


Note  4:  Figure  5  of  the  alert  service  bulletin 
includes  a  detailed  visual  inspection  for 
broken  fasteners,  an  open  hole  high 
frequency  eddy  current  (HFEC)  inspection  of 
certain  fastener  holes  in  the  frame  inner 
chord  to  detect  any  cracking  of  structure,  and 
a  surface  HFEC  inspection  of  the  frame  web 
to  detect  any  cracking. 

Note  5:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  6:  The  alert  service  bulletin  gives 
instructions  to  perform  an  open  hole 
inspection,  but  does  not  give  instructions  to 
oversize  the  fastener  hole  after  the 
inspection.  This  will  keep  sufficient  material 
to  oversize  the  hole  at  a  later  date  when  the 
modification  work  is  accomplished. 

(1)  For  airplanes  that  have  accumulated 
fewer  than  10,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  10,000  total  flight  cycles,  or 
within  1,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(2)  For  airplanes  that  have  accumulated 
between  10,000  and  20,000  total  flight  cycles 
as  of  the  effective  date  of  this  AD:  Inspect 
prior  to  the  accumulation  of  11,000  total 
flight  cycles,  or  within  750  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later. 

(3)  For  airplanes  that  have  accumulated 
more  than  20,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  20,750  total  flight  cycles,  or 
within  500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(b)  For  Group  1  airplanes,  as  identified  in 
Boeing  Alert  Service  Bulletin  747-53A2416, 
Revision  1,  dated  May  6, 1999,  on  which  the 
extended  chord  reinforcement  strap 
modification  specified  in  Boeing  Service 
Bulletin  747-53-2066,  dated  June  28,  1972, 
has  not  been  accomplished  or  on  which  the 
extended  chord  reinforcement  strap 
modification  was  accomplished  after  the 
accumulation  of  10,000  total  flight  cycles: 
Accomplish  the  surface  HFEC  inspection  and 
the  open  hole  HFEC  inspection,  as 
applicable,  of  the  frames  at  the  top  of  the 
inner  chord  reinforcement  strap  to  detect  any 
cracking  of  structure,  in  accordance  with 
Figure  6  of  the  alert  service  bulletin  at  the 
applicable  time  specified  in  either  paragraph 
(b)(1)  or  (b)(2)  of  this  AD.  Repeat  the 
inspections  thereafter  at  intervals  not  to 
exceed  800  flight  cycles. 

(1)  For  airplanes  that  have  accumulated 
20,000  total  flight  cycles  or  fewer  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  16,000  total  flight  cycles,  or 
within  500  flight  cycles  after  the  effective 
date  of  this  AD.  whichever  occurs  later. 

(2)  For  airplanes  that  have  accumulated 
more  than  20,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 


accumulation  of  20,500  total  flight  cycles,  or 
within  250  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

Repair 

(c)  If  any  broken  fastener  or  cracking  of 
structure  is  detected  during  the  inspections 
required  by  paragraph  (a)  or  (b)  of  this  AD, 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate;  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  AGO,  to 
mak^such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  AGO.  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  tie 
used  if  approved  by  the  Manager.  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  inspections  shall  be  done  in  * 
accordance  with  Boeing  Alert  Service 
Bulletin  747-53 A2416,  Revision  1,  dated 
May  6.  1999.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  GFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700.  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
March  7.  2000. 

Issued  in  Renton,  Washington,  on  January 
20.  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-1765  Filed  1-31-00;  8:45  amj 
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DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  ^ 

[Docket  No.  ^-NE-60-AO:  Amendment  39- 
11535;  AD  2000-02-17] 

RIN  2120-AAi 

Airworthineaa  Directives;  Rolls-Royce 
pic  RB21 1  Titent  768-60,  772-60,  and 
772B-60  Series  TurtMfan  Engines 

agency:  Fediral  Aviation 
Administration,  DOT. 
ACTION:  Fina]  rule;  request  for 
comments. 


SUMMARY:  Th  IS  amendment  adopts  a 
new  airwortli  iness  directive  (AD)  that  is 
applicable  to  Rolls-Royce  pic  RB211 
Trent  768-6q,  772-60,  and  772B-60 
series  turbofdn  engines.  This  action 
requires  initi  d  and  repetitive  visual 
inspections  f  )r  flank  wear  on 
intermediate  pressure  tiubine  (IPT)  shaft 
splines  and  i  itermediate  pressiue 
compressor  (  PC)  rear  stub  shaft  splines. 
Components  that  show  excessive  flank 
wear  must  b€  replaced  with  serviceable 
parts.  This  ainendment  is  prompted  by 
reports  of  wo  m  IPT  shaft  splines 
discovered  ai  overhaul.  The  actions 
specified  in  mis  AD  are  intended  to 
prevent  IPT  snd  IPC  shaft  spline  flank 
wear,  which  :ould  result  in  loss  of  drive 
between  the  PT  and  IPC,  leading  to  an 
IPT  overspeed  and  possible  disk  burst, 
uncontained  engine  failure,  and 
potential  dariage  to  the  aircraft. 
DATES:  Effective  February  16,  2000. 

The  incorp  oration  by  reference  of 
certain  publi  :ations  listed  in  the 
regulations  i:  i  approved  by  the  Director 
of  the  Federa  1  Register  as  of  February 
16,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  3,  200{ . 

ADDRESSES:  Submit  comments  to  the 
Federal  Avia  tion  Administration  (FAA), 
New  Englan<  I  Region,  Office  of  the 
Regional  Coi  insel.  Attention:  Rules 
Docket  No.  9  9-NE-6(>— AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  1  ntemet  using  the  following 
address:  "9-i  ne-adcomment@faa.gov". 
Comments  s0nt  via  the  Internet  must 
contain  the  crocket  number  in  the 
subject  line.  I 

The  servioB  information  referenced  in 
this  AD  maylbe  obtained  from  Rolls- 
Royce  pic,  PO  Box  31,  Derby,  England; 
telephone:  latemational  Access  Code 
Oil,  Countrt  Code  44,  1332-249428, 


fax:  Intemat; 


Country  Coc  e  44, 1332-249223.  This 


onal  Access  Code  Oil, 


information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Bxnlington,  MA 
01803-5299;  telephone  781-238-7176, 
fax  781-238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recendy  notified  the 
Federal  Aviation  Administration  (FAA) 
that  an  unsafe  condition  may  exist  on 
Rolls-Royce  pic  (R-R)  RB211  Trent  768- 
60,  772-60,  and  772B-60  series  turbofan 
engines.  The  CAA  advises  that  it  has 
received  reports  of  excessive  flank  wear 
discovered  on  intermediate  pressure 
tiubine  (IPT)  shaft  splines  at  overhaul. 
The  investigation  revealed  that  a 
lubrication  problem,  among  other 
factors,  may  be  causing  the  wear.  This 
condition,  if  not  corrected,  could  result 
in  IPT  and  intermediate  pressure 
compressor  (IPC)  shaft  spline  flank 
wear,  which  could  result  in  loss  of  drive 
between  the  IPT  and  IPC,  leading  to  an 
IPT  overspeed  and  possible  disk  burst, 
uncontained  engine  failure,  and 
potential  damage  to  the  aircraft. 

Service  Informatioii 

R-R  has  issued  Mandatory  Service 
Bulletin  (SB)  No.  RB.211-72-C329, 
Revision  1,  dated  November  6, 1998, 
that  specifies  procedures  and  references 
for  performing  visual  inspections  for 
flaidc  wear  on  IPT  shaft  splines  and  IPC 
rear  stub  shaft  splines.  The  SB  also 
provides  references  for  determining  if 
excessive  flank  wear  requires  replacing 
worn  components  with  serviceable 
parts.  The  CAA  classified  this  SB  as 
mandatory  and  issued  airworthiness 
directive  (AD)  004-04-98,  dated 
November  6,  1998,  in  order  to  assvue  the 
airworthiness  of  these  R-R  engines  in 
the  UK. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  iniormed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 


reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  registered  in  the  United 
States,  the  AD  requires  initial  visual 
inspections  prior  to  accumulating  4,200  . 
cycles-since-new  (CSN)  and  repetitive 
inspections  at  intervals  not  to  exceed 
4,200  cycles-in-service  (CIS)  since  last 
inspection.  Components  that  show 
excessive  flank  wear  must  be  replaced 
with  serviceable  parts.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  SB  described 
previously. 

Immediate  Adoption 

There  are  currently  no  domestic 
operators  of  this  engine  model. 
Accordingly,  a  situation  exists  that 
allows  the  immediate  adoption  of  this 
regulation.  Notice  and  opportunity  for 
prior  public  comment  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
to  the  address  specified  under  the 
caption  ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  nUe  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
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concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-60-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  (EO)  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  EO  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
cind  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
PART='39'< 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


2000-02-17     Rolls-Royce  pic:  Amendment 
39-11535.  Docket  99-NE-60-AD. 
Applicability:  Rolls-Rovce  pic  (R-R)  RB211 
Trent  Rolls-Royce  pic  (R-R)  RB211  Trent 
768-60,  772-60.  and  772B-60  series  turbofan 
engines,  installed  on  but  not  limited  to 
Airbus  Industrie  A330-341  and  A330-342 
series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  intermediate  pressure  turbine 
(IPT)  and  intermediate  pressure  compressor 
(IPC)  shaft  spline  flank  wear,  which  could 
result  in  loss  of  drive  between  tl^e  IPT  and 
IPC,  leading  to  an  IPT  overspeed  and  possible 
disk  burst,  uncontained  engine  failure,  and 
potential  damage  to  the  aircraft,  accomplish 
the  following: 

Inspections 

(a)  Visually  inspect  for  flank  wear  on  IPT 
shaft  splines  and  intermediate  pressure 
compressor  IPC  rear  stub  shaft  splines  in 
accordance  with  Paragraph  D,  Action,  of  R- 
R  Mandatorj'  Service  Bulletin  (SB)  No. 
RB.211-72-C329,  Revision  1,  dated 
November  6,  1998.  as  follows: 

(1)  Initially  inspect  prior  to  accumulating 
4.200  cycles-since-new. 

(2)  Thereafter,  inspect  at  intervals  not  to 
exceed  4,200  cycles-in-service  since  last 
inspection. 

Replacement,  If  Necessary 

(b)  If  spline  wear  depth  exceeds  the  limits 
referred  to  in  paragraph  D  (h)(vi)  of  R-R 
Mandatory  SB  No.  RB.211-72-C329, 
Revision  1,  dated  November  6, 1998.  prior  to 
further  flight  remove  from  service  worn 
components  and  replace  with  serviceable 
parts. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  ECO. 


Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  required  by  this  AD  shall 
be  performed  in  accordance  with  Rolis-Royce 
pic  Mandator^'  Service  Bulletin  No.  RB.211- 
72-C329.  Revision  1.  dated  November  6, 
1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fix)m  Rolls-Royce  pic.  PO  Box  31.  Derby. 
England:  telephone:  International  Access 
Code  Oil,  Country  Code  44.  1332-249428. 
fax:  International  Access  Code  Oil,  Country 
Code  44.  1 332-249223.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region. 
Office  of  the  Regional  Counsel.  12  New 
England  Executive  Park,  Burlington,  MA:  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  N\V.  suite  700, 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
Februan^  16,  2000. 

Issued  in  Burlington.  Massachusetts,  on 
Fanuary  21,  2000. 

David  A.  Downey, 

Assistant  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-2000  Filed  1-31-00:  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-99-AD;  Amendment  39- 
11534;  AD  2000-02-16] 

RIN2120-AA64 

Airworttiiness  Directives;  Short 
Brothers  and  Harland  Ltd.  Models  SC- 
7  Series  2  and  SC-7  Series  3  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Short  Brothers  and 
Harland  Ltd.  (Shorts)  Models  SC-7 
Series  2  and  SC-7  Series  3  airplanes. 
This  AD  requires  you  to  repetitively 
inspect  the  wing  attachment  bushes  in 
the  fuselage  front  and  rear  spar  frames 
for  migration  (gaps),  and  replace  the 
bushes  if  a  gap  exists  that  is  of  a  certain 
length  or  more.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  this 
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AD  are  intenc  ed  to  detect  and  correct 
migration  of  t  le  wing  attachment 
bushes  in  the  fuselage  front  and  rear 
spar  frames,  \irhich  could  result  in 
structiiral  dai  lage  to  the  wing  spar/ 
fuselage  fittin  ?  widi  possible  loss  of 
control  of  the  airplane. 
DATES:  Effective  March  20,  2000. 

The  Directc  r  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  pul  lications  listed  in  the 
regulations  as  of  March  20,  2000. 
ADDRESSES:  'V  ou  may  get  the  service 
information  r  jferenced  in  this  AD  from 
Short  Brothers  pic,  P.O.  Box  241, 
Airport  Road  Belfast  BT3  9DZ, 
Northern  Ireli  ind.  You  may  examine  this 
information  a  t  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-99- 
AD,  901  Locust,  Room  506,  Kansas  City, 
MO  64106;  oi  at  the  Office  of  the 
Federal  Regis  ter,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  Chudyj  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kinsas  City,  Missouri  64106; 
telephone:  (8  16)  329-4140;  facsimile: 
(816)329-40)0. 
SUPPLEMENTARY  INFORMATION: 

Events  Leadi  ig  to  the  Issuance  of  This 
AD 

What  causi  fd  this  AD?  This  AD  is  the 
result  of  repc  rts  of  migration  in  the  wing 
attachment  b  ashes  in  the  front  and  rear 
spar  frames  o  f  Shorts  Models  SC— 7 
Series  2  and  5C-7  Series  3  airplanes. 

What  is  th(  potential  impact  if  the 
FAA  took  no  action?  These  actions  are 
necessary  to  letect  and  correct 
migration  of  he  wing  attachment 
bushes  in  tht  fuselage  front  and  rear 
spar  frames,  f  we  did  not  take  action, 
this  could  re!  ult  in  structural  damage  to 
the  wing  spa  /fuselage  fitting  with 
possible  loss  of  control  of  the  airplane. 

Has  the  F/  A  taken  any  action  to  this 
point?  Yes.  V  ^e  issued  a  proposal  to 
amend  part  3  9  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  v,  ould  apply  to  all  Shorts 
Models  SC-y  Series  2  and  SC-7  Series 
3  airplanes. '  'his  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  pro  Dosed  rulemaking  (NPRM) 
on  Septembe  r  28, 1999  (64  FR  52263). 
The  NPRM  proposed  to  require 
repetitively  inspecting  the  wing 
attachment  h  ushes  in  the  fuselage  front 
and  rear  spai  frames  for  migration 
(gaps),  and  n  (placing  the  bushes  if  a  gap 
exists  that  is  of  a  certain  length  or  more. 
Accomplish]  nent  of  the  proposed  action 
as  specified  n  the  NPRM  would  be  in 
accordance  with  Shorts  Service  Bulletin 
53-68. 


Was  the  public  invited  to  comment? 
Yes.  Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public. 

What  is  the  FAA 's  Final 
Determination  on  this  issue?  We 
carefully  reviewed  all  available 
information  related  to  the  subject 
presented  above  and  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  except 
for  minor  editorial  corrections.  We 
determined  that  these  minor 
corrections: 

— Will  not  change  the  meaning  of  the 
AD;  and 

— Will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  22  airplanes  in 
the  U.S.  registry  will  be  affected  by  the 
initial  inspection. 

What  is  the  cost  impact  of  the  affected 
airplanes  on  the  U.S.  Register?  We 
estimate  that  it  will  take  approximately 
10  workhours  per  airplane  to 
accomplish  the  inspection,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  initial  inspection  on 
U.S.  operators  is  estimated  to  be 
$13,200,  or  $600  per  airplane. 

These  figures  only  take  into  account 
the  cost  of  the  initial  inspections  and  do 
not  account  for  the  cost  of  repetitive 
inspections  or  the  cost  necessary  to 
replace  any  bushings  when  gaps  that 
exceed  a  certain  length  are  found.  The 
FAA  has  no  way  of  determining  the 
number  of  repetitive  inspections  or 
replacements  each  owner/operator  will 
incur  over  the  life  of  the  affected 
airplanes. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  The  FAA  has  prepared 
a  final  evaluation  and  placed  it  in  the 
Rules  Docket.  You  can  get  a  copy  of  this 
evaluation  at  the  location  listed  under 
the  caption  ADDRESSES.  ^ 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  103(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

2000-02-16  Short  Brothers  and  Harland 
Ltd.  Amendment  39-11534;  Docket 
No.  97-CE-99-AD. 

(a)  What  airplanes  are  affected  by  this 
AD?  Models  SC-7  Series  2  and  SC-7 
Series  3  afrplanes,  all  serial  numbers, 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of 
the  above  airplanes  on  the  U.S.  Register. 

(c)  What  problem  does  this  AD 
address?  These  actions  are  necessary  to 
detect  and  correct  migration  of  the  wing 
attachment  bushes  in  the  fuselage  front 
and  rear  spar  frames.  If  we  did  not  take 
action,  this  could  result  in  structural 
damage  to  the  wing  spar/fuselage  fitting 
with  possible  loss  of  control  of  the 
airplane. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you 
must  accomplish  the  foUovdng,  as 
applicable: 

(1)  Initial  Requirements 

(i)  What  actions  are  required?  Inspect 
the  wing  attachment  bushes  in  the 
fuselage  front  and  rear  spar  frames  for 
migration. 

(ii)  When  is  the  action  required? 
Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of 
this  AD. 
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(2)  Repetitive  Requirements 

(i)  What  if  no  gaps  are  found  at  the 
bush  areas  during  any  inspection 
required  by  this  AD?  Repeat  the 
inspection  specified  in  paragraph 
(d)(l)(i)  of  this  AD  at  intervals  not  to 
exceed  500  hours  TIS. 

(ii)  What  if  any  gap  is  found  at  the 
bush  area  that  is  less  than  0.125  inches 
in  length  during  any  inspection  required 
by  this  AD?  Repeat  the  inspection 


specified  in  paragraph  (d)(l)(i)  of  this 
AD  at  intervals  not  to  exceed  100  hours 
TIS  provided  the  gaps  do  not  increase 
to  0.125  inches  or  more  in  length.  If  the 
gap  has  not  increased  during  3 
additional  inspections  and  continue  to 
not  increase,  then  the  inspection 
intervals  may  be  increased  to  500  hours 
TIS. 

(iii)  What  if  any  gap  is  found  at  the 
bush  areas  that  is  0.125  inches  or  more 
in  length  during  any  inspection  required 


by  this  AD?  Prior  to  further  flight, 
replace  the  bushes  with  parts  specified 
in  the  service  information  identified  in 
this  AD.  Inspect  the  replacement  bushes 
at  intervals  not  to  exceed  500  hours  TIS 
in  accordance  with  paragraph  (d)(l)(i)  of 
this  AD. 

(e)  What  procedures  must  be  used  to 
accomplish  all  actions  of  this  AD? 
Shorts  Service  Bulletin  No.  53-68, 
which  incorporates  the  following  pages: 


Pages 


6,  7,  8,  9,  10,  13.  14.  17,  18,  19.  20.  21.  22.  23.  24.  and  25 

12  


1.2,4.5,  11,  15,  and  16 


Revision  level 


Original  Issue  . 
Revision  No.  1 
Revision  No.  2 
Revision  No.  3 


Date 


January  10,  1996. 
May  30,  1996 
September  1998 
May  1999. 


(f)  Can  I  comply  with  this  AD  in  any 
other  way?  Yes. 

(1)  You  may  use  an  alternative 
method  ofxompliance  or  adjust  the 
compliance  time  if: 

(i)  Yom-  alternative  method  of 
compliance  provides  an  equivalent  level 
of  saJFety;  and 

(ii)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane 
Directorate. 

(2)  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has 
been  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of 
this  AD.  For  airplanes  that  have  been 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this 


AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative 
method  of  compliance  in  accordance 
with  paragraph  (f)(1)  of  this  AD.  The 
request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration, 
or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have 
not  eliminated  the  unsafe  condition, 
specific  actions  you  propose  to  address 
it. 

(g)  Where  can  I  get  information  about 
any  already-approved  alternative 
methods  of  compliance?  Contact  the 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City.  Missoiui  64106; 
telephone:  (316)  329-4140;  facsimile: 
(816) 329-4090. 

(h)  What  if  I  need  to  fly  the  airplane 
to  another  location  to  comply  with  this 
AD?  The  FAA  can  issue  a  special  flight 
permit  imder  sections  21.197  and 
21.199  of  the  Federal  Aviation 


Regulations  (14  CFR  21.197  and  21.199) 
to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the 
requirements  of  this  AD. 

(i)  Who  should  I  contact  if  I  have 
questions  regarding  the  service     - 
information?  Direct  all  questions  or 
technical  information  related  to  Shorts 
Service  Bulletin  53-68.  to  Short 
Brothers  pic,  P.O.  Box  241,  Airport 
Road,  Belfast  BT3  9DZ,  Northern 
Ireland.  You  may  examine  this  service 
information  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

(j)  Are  any  service  bulletins 
incorporated  into  this  AD  by  reference? 
Yes.  You  must  accomplish  the  actions 
required  by  this  AD  in  accordance  with 
Shorts  Service  Bulletin  53-68,  which 
incorporates  the  following  pages: 


Pages 


6,  7,  8,  9.10,  13,  14,  17,  18.  19.  20.  21,  22,  23.  24.  and  25 

12  

3  

1,  2,  4.  5,  11,  15,  and  16 .-. 


Revision  level 


Original  Issue  . 
Revision  No.  1 
Revision  No.  2 
Revision  No.  3 


Date 


January  10,  1996. 
May  30,  1996. 
September  1998. 
May  1999. 


The  Director  of  the  Federal  Register 
approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  You  can  get  copies  from 
Short  Brothers  pic,  P.O.  Box  241, 
Airport  Road.  Belfast  BT3  9DZ, 
Northern  Ireland.  You  can  look  at  copies 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust,  Room 
506,  Kansas  City.  Missoiui,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

(k)  Has  the  airworthiness  authority  for 
the  State  of  Design  addressed  this 
action?  Yes.  The  subject  of  this  AD  is 


addressed  in  British  Airworthiness 
Directive  009-01-96.  not  dated. 

(1)  When  does  this  amendment 
become  effective?  This  amendment 
becomes  effective  on  March  20.  2000. 

Issued  in  Kansas  City.  Missouri,  on  January 
20,  2000. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

(FR  Doc.  00-2001  Filed  1-31-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  For  Children  and 
Families 

45  CFR  Part  1303 
RIN  0g7&-AB87 

Head  Start  Program 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Famihes  (ACF),  HHS. 
ACTXm:  Final  Rule. 
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summary:  The  Administration  on 
Children,  You  h  and  Families  is  issuing 
this  final  rule  o  implement  timelines 
for  conductina  administrative  hearings 
on  adverse  actions  taken  against  Head 
Start  grantees  ind  to  make  additional 
changes  to  the  regulations  designed  to 
expedite  the  a  )peals  process. 

EFFECTIVE  DATI  S:  March  2,  2000. 


FOR  FURTHER 
Douglas 
Commissioner 
Administrat 
Families,  330 
DC  20447; 


irtFORMATION  CONTACT: 

Klafein.  Deputy  Associate 
Head  Start  Bureau, 
on  Children,  Youth  and 
;:  Street,  SW,  Washington, 
205-8572. 
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SUPPLEMENTARY  INFORMATION: 
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II.  Summary  of  the  Major  Provisions  of 
the  Final  Rule 

The  authority  for  this  final  rule  is 
section  646  of  die  Head  Start  Act  {42 
U.S.C.  9841),  as  amended  by  Public  Law 
103-252,  Title  I  of  the  Human  Services 
Amendments  of  1994. 

ACF's  changes  to  the  regulations  are 
designed  to  expedite  the  appeals 
process  and  as  specifically  required  by 
section  646(c)  to  specify  a  timeline  for 
administrative  hearings  on  adverse 
actions  taken  against  grantees,  and  a 
timeline  for  conducting  the 
administrative  hearing  and  issuing  a 
decision.  The  final  rule  implements 
these  requirements. 

Overall,  the  final  rule  on  timelines, 
including  the  conforming  changes  to 
other  affected  sections  of  the  appeals 
requirements  in  part  1303.  will  save 
time  and  expenses  while  continuing  to 
allow  due  process  to  grantees  appealing 
a  proposed  termination  or  denial  of 
refunding.  In  the  past,  a  number  of 
appeal  proceedings  have  been 
protracted  and  costly,  partly  because  of 
the  absence  of  statutory  or  regulatory 
timelines  for  holding  a  hearing.  Under 
the  final  rule  on  timelines,  decisions 
can  be  rendered  in  a  shorter  period  of 
time  thus  allowing  quicker  removal  of  a 
deficient  grantee.  This  will  help  ensure 
that  children  and  their  families  receive 
high  quality  Head  Start  services  from  a 
qualified  provider. 

III.  Rulemaking  History 

On  )une  30.  1998.  the  Administration 
on  Children.  Youth  and  Families 
(ACYF)  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  (63  FR  35554)  proposing:  (1) 
Timelines  for  the  conducting  of 
administrative  hearings  on  adverse 
actions  taken  against  Head  Start 
grantees;  and  (2)  additional  changes  to 
the  regulations  designed  to  expedite  the 
appeals  process.  Copies  of  the  proposed 
rule  were  mailed  to  all  Head  Start 
grantees  and  delegate  agencies. 
Interested  parties  were  given  60  days  in 
which  to  comment.  ACYF  received 
comments  from  three  Head  Start 
gremtees  and  a  private  law  firm 
interested  in  Head  Start  appeals. 

IV.  Section  by  Section  Discussion  of  the 
Comments  on  the  NPRM 

Of  the  four  parties  commenting  on  the 
NPRM.  one  was  a  general  expression  of 
support  for  the  proposed  rule,  while  the 
other  comments  were  directed  at 
specific  sections  of  the  NPRM.  Only 
those  sections  for  which  comments  were 
made  or  to  which  technical  changes 
were  made  are  discussed  below.  The 
discussion  of  the  sections  follows  the 


order  of  the  NPRM  table  of  contents  and 
a  notation  is  made  wherever  the  section 
designations  have  been  changed  or 
deleted  in  the  final  rule. 

Section  1303.14    Appeal  by  a  Grantee 
From  a  Termination  of  Financial 
Assistance 

Section  1303.14(c) 

Comment:  One  commenter  agreed  that 
ACF  should  provide  detailed  notices  of 
termination  of  refunding.  However,  the 
commenter  believes  that  changes  to  the 
proposed  rule  would  make  it  more 
equitable  and  would  help  to  streamline 
the  appeals  process.  The  comment  states 
that  implicit  in  the  Head  Start  Act's 
requirement  for  a  full  and  fair  hearing 
is  a  requirement  that  sanctions  are 
available  to  the  Departmental  Appeals 
Board  (The  Board)  for  application  to 
either  party.  Accordingly,  the  significant 
sanctions  for  various  failures  as  detailed 
in  the  NPRM  should  be  equally 
applicable  to  ACF.  Without  such 
uniformity,  the  commenter  stated  that 
the  regulations  would  be  in  violation  of 
the  Head  Start  Act's  requirement  for  a 
fair  hearing  process. 

Response:  Sanctions  may  be  applied 
to  both  parties  under  the  proposed 
regulations.  It  is  unclear  what  additional 
sanctions  the  commenter  wishes 
imposed  on  the  public  if  the  Federal 
agency  should  fail  to  comply  with  the 
requirements  of  the  proposed 
provisions.  What  ACF  has  proposed  are 
sanctions  that  would  compel  the 
issuance  of  clear  statements  of  the 
findings  and  the  factual  and  legal  bases 
for  them.  We  believe  this  is  fair  to 
grantees  while  permitting  the  removal  of 
poor  grantees  from  the  program,  both  of 
which  are  within  the  statutory  purposes 
of  the  program.  For  these  reasons,  we 
have  made  no  changes  based  on  this 
comment. 

Section  1303.14  (c)(i)    Notice  of 
Termination 

Comment:  One  commenter  is 
concerned  that  the  notice  requirements 
being  imposed  upon  ACF  are  not 
written  with  the  same  degree  of 
specificity  as  §  1303.14(d)(l-7) 
pertaining  to  the  requirements  for 
Grantee  Notices  of  Appeal.  The 
commenter  believes  that  ACF  should  be 
required  to  submit  the  termination  in 
writing,  submit  the  findings  of  fact, 
relevant  citations  for  violations,  and 
notice  of  right  to  appeal. 

Response:  The  current  regulations 
require  specific  statements  about 
proposed  actions.  The  proposed 
regulations  would  require  specific 
findings  of  fact  and  citations  of  legal 
and  policy  provisions  applicable  to  the 
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proposed  action.  We  believe  this  is 
adequate.  Moreover,  if  for  any  reason 
they  are  not  adequate,  the  Departmental 
Appeals  Board  can  xequire  greater 
specificity.  We  note  also  that  the 
proposed  and  existing  regulations 
require  that  termination  and  denial  of 
refunding  letters  give  notice  of  appeal 
rights. 

The  proposed  rule  requires  that  the 
notice  spell  out  in  specific  terms  the 
legal  basis  for  the  termination.  The 
object  is  to  reduce  the  need  for  the 
grantee  to  supplement  its  initial  notice 
with  additional  filings  after  the  appeal 
is  filed,  which  will  streamline  and 
expedite  the  appeals  process.  Therefore, 
for  the  foregoing  reasons,  we  have  not 
changed  this  section  in  the  final  rule. 

Sections  1303.14(c)(6)  and  1303.15(d)(4) 
Sanctions 

Comment:  Two  commenters  are 
concerned  that  these  sections,  though 
they  provide  sanctions  to  be  levied 
against  ACF,  do  not  provide  for  a 
timeline  upon  which  ACF  is  barred 
from  reissuing  the  termination.  The 
commenters  state  that  this  section  does 
not  offer  the  deterring  effect  as  intended 
and  that  it  imposes  responsibilities 
upon  ACF,  but  fails  to  provide  the 
enforcement  element.  However,  the 
sanctions  provided  in  §  1303.14(e) 
against  the  grantee/delegate  are  much 
more  punitive  than  those  provided 
against  ACF. 

Response:  For  the  reasons  stated 
above  in  response  to  the  previous 
conunent,  we  believe  that  the  sanctions 
proposed  against  ACF  in  the  event  that 
a  notice  of  termination  is  deficient 
provide  a  fair  remedy.  Furthermore,  it 
would  be  inappropriate  to  penalize  the 
public  due  to  an  error  by  the  Federal 
agency.  Keeping  an  unqualified  grantee 
in  the  program  would  do  just  that. 
Providing  a  corrected  notice  avoids  that 
and  gives  the  grantee  all  the  notice  due 
it.  Therefore,  we  have  not  made  any 
changes. 

Section  1303.14(d)(l-5)    Document 
Production 

Comment:  One  commenter  was 
particularly  concerned  that 
§  1303.14(d)(5),  which  requires  the 
grantee  to  submit  a  detailed  request  and 
justification  for  the  production  of 
documents,  is  unduly  burdensome  and 
serves  as  an  effort  to  impede  its  ability 
to  address  the  many  issues  against  it  in 
the  notice  of  termination.  The 
conunenter  believes  that  it  should  be 
sufficient  that  the  request  for  the 
production  of  dociunents  is  relevant  to 
the  issues  at  hand.  The  commenter 
states  that  §  1303.14(c)(i)  sets  forth  the 
requirements  for  the  notification  of  the 


termination  of  the  grant.  It  also  believes 
that  if  §  1303.14(c)(i)  was  specific  it 
would  provide  the  grantee  sufficient 
notice  and  allow  the  grantee  to  be  more 
specific  in  its  appeal.  The  commenter 
believes  that  as  the  regulation  is  now 
written,  it  should  he  fair  to  assume  that 
any  request  for  documents  is  in  support 
of  an  anticipated  defense  in  the  appeal. 
Therefore,  the  commenter  believes  it 
should  follow  that  a  grantee/delegate 
agency  should  be  able  to  request 
documents  that  are  relevant  to  the 
appeal.  Furthermore,  the  commenter 
believes  that  grantees  should  not  be 
required  to  lay  out  their  arguments 
before  they  are  allowed  to  answer  the 
allegations.  The  commenter  believes 
this  regulation  as  it  is  now  written 
essentially  requires  that. 

Response:  We  do  not  believe  these 
objections  are  meritorious.  Ciurent 
practice  and  the  proposed  regulations 
require  specific  notice.  Also,  requiring  a 
showing  of  relevance  and  reasonable 
basis  for  believing  a  dociunent  exists  is 
not  equivalent  to  requiring  a  full 
explanation  of  a  grantee's  argiunents. 
Even  if  it  were,  the  parties  have  to  lay 
out  their  argiunents  or  positions  at  the 
outset  anyway.  We  also  note  the  fact 
that  non-renewal  and  termination 
actions  rarely  arise  overnight.  Rather, 
grantees  have  been  in  contact  with  ACF 
over  the  specifics  of  non-compliance 
deficiencies.  Considerable  exchange  of 
views  and  information  is  generally  the 


case. 


Generally,  on-site  reviews  have  been 
conducted  and  the  findings  shared  with 
the  grantee,  including  the  bases  for 
those  findings.  Morever.  with  respect  to 
documentation,  the  vast  majority  of  the 
documents  are  those  obtained  by  ACF 
from  the  grantee  itself  It  has  been  ACF's 
experience  that  considerable  time  is 
wasted  on  so-called  "fishing 
expeditions"  when  blanket  requests  are 
filed  for  dociunents  without  any 
objective  reason  to  believe  they  exist. 
The  piupose  of  the  regulation  is  to  avoid 
those  situations. 

There  is  no  desire  to  deny  a  party  the 
ability  to  request  and  obtain  relevant 
documents.  There  is  a  desire  to  avoid 
unfounded  and  generalized  requests 
that  are  not  based  on  some  reasonable 
basis  to  believe  the  documents  exist. 

ACF  would  also  note  that  generally  it 
files  all  documents  in  its  possession  that 
pertain  to  the  case,  except  those  that  are 
privileged.  It  does  this  even  when  it 
does  not  expect  to  rely  on  a  particular 
document.  The  piupose  in  doing  this  is 
to  avoid  haggling  over  production  of 
documents  and  to  expedite  the  process. 
This  also  helps  ensure  that  the  Board 
has  the  fullest  possible  picture  of  the 
grantee  and  the  dispute,  and  that  the 


documents  are  available  should  they 
become  relevant  to  an  issue  during  the 
course  of  the  proceedings. 

Section  1303.14(d)(l-7) 

Comment:  One  commenter  suggests 
that  the  rule  be  clarified  to  indicate 
whether  the  grantee's  funding  will  be 
affected  during  the  appeals  process  and 
whether  the  proposed  change  would 
supplement  the  existing  section  or  act  as 
a  substitute  to  the  current  section. 

Response:  The  NPRM  proposes  no 
changes  in  this  regard  and  current 
regulations  provide  for  continued 
funding  to  a  grantee  during  the  appeals 
process  unless  the  grant  has  also  been 
suspended. 

Sections  1303.14(d)(e)  and  1303.15(h) 
Appeal 

Comment:  We  received  two  comments 
on  this  section.  The  first  indicated  that 
the  increase  in  time  for  a  grantee  to  file 
an  appeal  from  10  to  30  days  is  clearly 
warranted.  Nevertheless,  the  commenter 
believes  that  the  new  requirements  for 
the  content  of  the  appeal  not  only  are 
unworkable  but  also  are  prejudicial  to 
grantees  because  they  will  force 
grantees,  even  more  than  before,  to  do 
a  dump  of  all  documents  in  their 
possession  remotely  related  to  their 
appeal  in  order  to  ensure  that  all 
documents  necessary  to  a  grantee's  case 
are  available  at  the  hearing.  The 
commenter  believes  that  an  appropriate 
change  to  the  proposed  rule  would  be  to 
provide  for  a  process  similar  to  that 
already  informally  employed  by  the 
Board —  an  initial  submission  of 
documents  followed  by  a  final 
submission  after  the  conclusion  of 
discovery  and  rulings  on  preliminary 
motions.  Such  a  process  is  very 
common  in  judicial  and  administrative 
proceedings  and  provides  the  parties  a 
real  opportunity  to  respond  to  fully 
developed  issues. 

Second,  the  commenter  suggests  that 
the  requfrement  that  the  grantee  provide 
all  documents  that  are  relevant  is  also 
prejudicial  in  that  any  documents  not 
immediately  submitted  will  be  excluded 
under  the  proposed  rules.  Thus,  to 
mount  an  effective  defense,  a  grantee 
will  be  forced  to  expend  significant 
sums  on  attorney  time  and  other  costs 
in  order  to  search  files  for  any 
documents  remotely  related  to  the 
appeal  and  submit  them.  The 
commenter  argues,  therefore,  that  the 
result  of  this  proposed  rule  will  be  to 
give  grantees  a  Hobson's  choice  of  either 
high  costs  to  file  an  appeal  (costs  that 
are  largely  not  covered  by  Head  Start)  or 
exclusion  of  potentially  crucial 
documents. 
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Response: '  Ve  have  considered  the 
comments  oh  ecting  to  the  requirement 
that  grantees  submit  all  relevant 
documents  vi  ith  their  original  appeals. 
The  crux  of  i  le  objection  is  that  this 
will  force  gra  ntees  to  dump  all 
documents  U:  at  might  conceivably  be 
relevant,  rest  Iting  in  excessive  search 
time  and,  presumably,  an  unduly 
cumbersome  record,  although  the  latter 
point  was  not  raised.  We  believe  there 
is  some  meri^  to  this  comment. 

In  response  to  this  comment,  we  have 
changed  §  13p3.14{d}  by  adding  a  new 
paragraph  (BJ  and  renumbering 
proposed  paragraphs  (6)  and  (7)  as  (7) 
and  (8),  resp«  ctively.  Also,  for  purposes 
of  clarity,  we  have  added  a  time-frame 
for  ACF's  res  jonse  to  the  appeal.  The 
new  paragraf  h  (6)  reads  as  follows: 

Grantees  ma ,-  submit  additional  documents 
within  14  days  of  receipt  of  the 
documentatioi  submitted  by  ACF  in 
response  to  th(  grantee's  appeal  and 
submission  of  documents.  The  ACF  response 
to  the  appeal  a  nd  initial  submittals  of  the 
grantee  shall  b  3  filed  no  later  than  30  days 
after  ACF's  rec  eipt  of  the  material.  In 
response  to  su'  :h  a  submittal  by  the  grantee, 
ACF  may  subr  lit  additional  documents 
should  it  have  any,  or  request  discovery  in 
connection  wi  h  the  new  documents,  or  both, 
but  must  do  sc  within  10  days  of  receipt  of 
the  additional  Filings. 

ACF  beliei  es  this  substantially  meets 
the  concerns  of  the  commenter,  while 
still  providir  g  for  expeditious  conduct 
of  the  appeal .  It  also  permits  ACF  to 
obtain  more  nformation  on  the  new 
documents  i;  it  is  unfamiliar  with  them. 
ACF  does  nc  t  believe  any  change  to 
paragraph  (e  of  the  regulation  is 
necessary  as  a  result  of  the  change.  The 
sanctions  wculd  apply  if  a  grantee  did 
not  submit  tile  documents  at  the  outset, 
or  within  14  days  of  receipt  o;  the  ACF 
initial  filing,  if  the  conditions  for  an 
exception  dc  not  exist.  Of  course,  these 
provisions  d  3  not  mean  that  all 
documents  s  ubmitted  by  the  parties  are 
automatical!  f  entitled  to  be  admitted 
into  the  record.  The  Board  may  exclude 
irrelevant  documents,  or  those  for 
which  authe  nticity  cannot  be 
established,  ar  for  other  appropriate 
reasons  as  tl  e  Board  detormines. 


Section  130V 
Grantee  Froi  n 


Comment 
30  days  for  i 
and  su; 
possibility 
to  extreme 
In  order  to 
more  useful 
that  ACF  be 
notice  of 
refunding  ir 
complaint 


15(d)(4)    Appeal  by  a 
a  Denial  of  Refunding 


One  commenter  objects  to 
grantee  to  initially  appeal 
ggest^d  60  days  instead,  with  a 
f  one  30-day  extension  due 

unavoidable  circumstances. 

liake  the  notice  from  ACF 
the  commenter  proposes 
requfred  to  structiu-e  its 
terpiiuation  or  denial  of 
a  manner  similar  to  a 

It  Federal  court  with 


numbered  paragraphs  containing  factual 
allegations.  The  commenter  states  that 
in  this  way,  as  in  a  court  of  law,  a 
grantee  can  provide  a  specific  response 
to  each  factual  allegation  and  between 
the  termination  notice  and  the  grantee's 
responses,  it  will  be  clear  what  facts,  if 
any,  are  clearly  in  dispute. 

The  increase  in  time  for  a  grantee  to 
file  an  appeal  from  10  to  30  days  is 
clearly  warranted.  Nevertheless,  the 
commenter  believes  that  the  new 
requirements  for  the  content  of  the 
notice  of  appeeil  not  only  are 
unworkable  but  also  are  prejudicial  to 
grsmtees. 

Response:  The  proposed  revision  to 
paragraph  (d)  clarifies  the  existing  rule 
by  requiring  ACF  to  state  in  specific 
details  the  legal  basis  of  the  decision  to 
deny  refunding  to  a  grantee.  As  stated 
in  the  NPRM,  the  objective  is  to  reduce 
the  need  for  the  grantee  to  supplement 
its  initial  appeal  with  additional  filings 
and  thereby  streamline  and  expedite  the 
appeals  process. 

"The  increase  in  the  amount  of  time  to 
appeal  a  termination  from  10  to  30  days 
is  being  made  to  give  grantees  more  time 
in  which  to  develop  their  initial  appeal 
submission,  which  will  allow  for 
quicker  resolution  of  appeals.  The 
comment  presented  by  a  public  agency 
regarding  this  change  states  that  it  is  fair 
and  supports  the  proposed  change.  If 
more  time  is  needed,  it  may  be 
requested  of  the  Departmental  Appeals 
Board  in  advance  of  the  due  date  in 
accordance  with  §  1303.8.  Fiulher,  ACF 
does  not  believe  that  using  court 
practice  as  a  model  is  either  necessary 
or  desirable.  Administrative 
proceedings  are  generally  designed  to  be 
less  formal  and  to  be  expeditious,  goals 
not  furthered  by  the  suggestion.  In  view 
of  the  foregoing,  we  did  not  change  the 
rule. 

Section  1 303. 1 4(h)    Right  To 
Participate  in  Hearing 

Comment:  One  commenter  believes 
that  the  ability  of  a  Head  Start  grantee 
to  participate  in  the  hearing  process 
should  not  be  impacted  by  the  fact  that 
they  are  a  delegate  agency.  The 
commenter  believes  delegate  agencies 
should  be  able  to  participate  as  a  matter 
of  right. 

Response:  We  do  not  support  this 
suggestion.  First,  the  appeal  right  by 
statute  is  vested  in  a  grantee  and  not  in 
its  delegate  agencies.  Secondly,  a 
grantee  may  elicit  evidence  and 
testimony  from  delegate  agencies  and 
their  personnel  in  support  of  its  appeal, 
if  such  evidence  and  testimony  is 
available,  and  present  that  as  part  of  its 
own  case.  Thirdly,  the  proposed 
regulation  does  afford  a  delegate  whose 


conduct  is  the  source  of  groiuids  for 
non-renewal  or  termination  the  right  to 
participate.  ACF  does  not  see  the  need 
to  automatically  expand  the  number  of 
parties  in  a  proceeding.  Any  other  party 
may  petition  the  Board  to  participate 
under  the  proposed  regulations.  It  is 
ACF's  intent  that  under  those 
circumstances  the  Board  will  apply  the 
tests  under  45  CFR  16.16  in  determining 
the  right  to  participate.  One  of  those 
conditions  is  that  the  intervention  not 
cause  undue  delay.  We  would  note  that 
the  costs  of  intervention  by  a  delegate 
agency  that  is  not  appearing  as  a  matter 
of  right  are  not  allowable  costs  under 
the  grantee's  grant. 

Section  1303.1 5(d)(3)    Appeal  by  a 
Grantee  From  Denial  of  Refunding 

In  reviewing  the  NPRM,  we  realized 
that  we  had  inadvertently  failed  to 
revise  this  paragraph  to  conform  it  to 
the  compjuable  provision  on 
terminations.  The  termination 
provisions  are  in  Section  1303.14(c).  We 
have  done  so  in  the  final  rule.  We 
believe  it  is  clear  that  the  intent  with 
respect  to  termination  and  non-renewal 
actions  was  to  have  them  be  as  identical 
as  possible  since  they  are,  for  all 
practical  purposes,  identical  actions. 
They  are  separately  provided  for  due  to 
the  Head  Start  Act's  reference  to  them 
as  separate  actions.  We  have  made  the 
assumption  that  those  who  commented 
on  the  termination  provisions  would 
have  the  same  comments  about  them  in 
the  denial  of  refunding  section.  Qui 
responses  to  those  comments  are  the 
same  here. 

Section  1 303. 1 6(d)    Conduct  of  Hearing 

Comment:  One  commenter  said  that 
ACF's  justification  for  the  use  of  written 
direct  testimony  is  that  it  is  more 
efficient  and  reduces  the  hearing  time 
and  expense.  However,  the  coirmienter 
maintains  that  ACF  and  the  agency/ 
delegates  still  will  have  to  provide 
written  testimony,  which  can  be  more 
time  consiuning  and  expensive. 

Further,  the  commenter  maintains 
that  written  direct  testimony  does  not 
allow  for  the  many  nuances  that  may 
arise  with  live  direct  testimony.  Also, 
the  commenter  argues  that  the  use  of 
prepared  direct  testimony  does  not 
provide  active  participation  by  the 
presiding  officer. 

One  commenter  believes  that 
prepared  testimony  is  prejudicial  to 
grantees. 

Response:  ACF  does  not  believe  that 
the  comments  warrant  a  change  in  the 
regulations  as  proposed.  ACF  has 
experience  with  the  use  of  prepared 
direct  testimony  in  these  and  similar 
cases. 
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That  experience  does  not  support  the 
commenter's  view  that  it  impairs  the 
Board's  ability  to  assess  credibility  and 
the  demeanor  of  witnesses.  While  there 
may  be  rareinstances  when  a  key 
witness  is  not  subject  to  cross- 
examination  or  questioning  by  the 
Board,  in  our  view  that  would  be  a  rare 
occurrence.  As  to  the  cost  savings,  by 
way  of  clarification  not  only  is  diere  a 
reduction  in  transcript  costs,  but  there 
is  also  a  reduction  in  travel  costs  for  all 
the  Federal  personnel  and  Federal 
witnesses. 

Moreover,  as  we  noted  in  the 
preamble  to  the  NPRM,  the  use  of 
prepared  direct  testimony  reduces  the 
time  of  the  hearing.  A  major  public 
benefit  of  this  is  that  Federal  personnel 
are  therefore  away  from  their  other 
duties  for  less  time.  This  means  there  is 
less  disruption  in  the  conduct  of  Federal 
business.  Since  these  persormel  also 
have  to  provide  services  to  other 
grantees,  this  is  another  major  benefit  of 
the  use  of  prepared  direct  testimony. 

As  to  the  comment  that  use  of 
prepared  direct  testimony  will  preclude 
a  grantee  from  making  its  case  to  the 
Board,  we  know  of  no  evidence  to 
support  that  statement.  Our  experience 
is  that  a  grantee  can  make  its  case  to  the 
Board  using  prepared  direct  testimony. 
ACF  has  the  same  view  of  the  comment 
that  the  use  of  prepared  direct  testimony 
will  cost  grantees  more  money  than  live 
direct  testimony.  Even  if  true,  however, 
we  do  not  believe  thatthose  costs  would 
be  comparable  to  the  added  costs  to 
taxpayers  of  having  to  pay  added  travel 
costs  of  keeping  Federal  personnel  and 
witnesses  on-site  during  a  week  or  more 
of  live  direct  testimony. 

ACF  does  not  believe  that  the  use  of 
prepared  direct  evidence  favors  or 
prejudices  any  party.  The  provision 
operates  equally  on  all  parties  with 
respect  to  the  presentation  of  evidence. 
Observing  the  demeanor  of  witnesses  is 
a  consideration  that  applies  to  all 
witnesses  and  that  intrinsically  does  not 
work  for  or  against  one  party  over 
another.  Therefore,  ACF  does  not 
consider  the  comments  as  warranting 
any  change  to  the  proposed  regulations. 

We  believe  the  comment  that  the 
proposal  would  limit  a  grantee's  ability 
to  advocate  for  itself  and  children  and 
their  families  is  not  valid.  First,  as  noted 
above,  our  experience  is  that  grantees 
can  advocate  for  themselves  when  the 
procedure  of  prepared  direct  testimony 
is  used.  Second,  ACF  is  charged  with 
advocating  for  children  and  their 
families  as  well.  Therefore,  they  are  not 
without  advocacy  on  their  behalf. 
Indeed,  concern  over  thechildren  and 
families  is  the  motivating  factor  in  the 
intense  efforts  ACF  engages  in  to  secure 


interim  grantees  to  take  over  services 
after  non-renewal  or  termination  of  a 
grant.  Moreover,  as  the  District  Coiirt 
recently  noted  in  denying  a  preliminary 
injunction  brought  by  a  Head  Start 
grantee  whose  grant  was  terminated,  a 
grantee  does  not  have  standing  to  raise 
the  concerns  of  children  and  their 
families  in  receiving  Head  Start  services 
from  a  particular  provider.  Mansfield- 
Richland-Morrow  Total  Operation 
Against  Poverty  V.  Donna  E.  Shalala, 
"Memorandum  Opinion,"  p.  18, 
November  25,  1998. 

Section  1 303. 1 7    Time  for  Hearing  and 
Decision 

Comment:  Four  commenters 
expressed  concern  regarding  the  amount 
of  time  for  a  hearing  and  decision. 
According  to  the  commenters,  the  new 
timelines  proposed  by  ACF  have  two 
defects. 

First,  the  commenters  believe  that  the 
rule  is  not  clear  concerning  the  60-days 
for  a  decision;  specifically, whether  the 
60-days  begins  to  run  after  briefing  and 
oral  arguments  or  from  some  other  point 
in  time.  . 

Second,  with  respect  to  the  overall 
timelines,  there  was  a  concern  that  the 
timelines  would  drive  up  the  cost  of 
hearings  to  grantees.  By  requiring 
complex  litigation  to  be  concluded  in 
approximately  seven  to  nine  months,  it 
is  stated  that  ACF  will  succeed  in 
forcing  grantees  to  utilize  more 
attorneys  to  keep  up  with  the  demcmds 
of  such  litigation. 

Response:  We  changed  the  regulation 
to  clarify  that  the  60  days  for  a  decision 
starts  when  the  record  for  an  appeal  is 
closed.  The  record  is  closed  when  the 
last  permissible  submission  is  received 
by  the  Board. 

In  response  to  the  first  part  of  this 
comment  we  have  changed  the  last 
sentence  of  §  1303.17(a)  to  provide  that 
the  60  day  period  for  the  decision 
begins  to  run  after  the  Board's  receipt  of 
the  last  permissible  submittal.  The 
submittal  of  unauthorized  material  will 
not  stay  or  prolong  the  due  date  of  the 
final  decision. 

There  is  no  reason  to  believe  that  the 
total  amount  of  attorney  time  devoted  to 
an  appeal  will  change  because  of  the 
timelines.  The  fact  it  will  be  expended 
over  a  shorter  period  of  time  does  not 
necessarily  mean  more  attorney  time 
will  be  required  or  that  costs  will  be 
greater.  The  intent  of  Congress  is  to 
expedite  these  appeals  and  that  is  of 
prime  importance. 

V.  Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 


they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This  final  rule 
implements  the  statutory  requirement 
for  Head  Start  grantee  appeals  to  be 
heard  and  decided  within  certain, 
defined  time  ft^ames. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities.  Small  entities  are  defined  by 
the  Act  to  include  small  businesses, 
small  non-profit  organizations  and  small 
governmental  entities.  While  these 
regulations  would  affect  small  entities, 
they  would  not  affect  a  substantial 
number.  For  this  reason,  the  Secretary 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  substantial 
numbers  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  or  recordkeeping  requirements 
inherent  in  a  proposed  or  final  rule. 
This  final  rule  contains  information 
collection  in  §  1303.14,  (written  grantee 
appeal)  §  1303.15  (appeal  of  denial  of 
refunding)  and  §  1303.16(d)  (written 
direct  testimony)  which  have  been 
submitted  to  OMB  for  review  and 
approval. 

The  respondents  to  the  information 
collection  requirements  in  the  rule  are 
Head  Start  grantees,  which  may  be  State 
or  local  nonprofit  or  for-profit  agencies 
or  organizations. 

The  Department  needs  to  require  the 
collection  of  certain  information  to 
conform  to  the  administrative  rules  that 
provide  for  a  hearing  by  grantees  against 
which  adverse  action  is  contemplated. 

The  grantees  that  will  be  affected  by 
these  requirements  will  be  those  for 
which  the  Department  is  contemplating 
adverse  action  either  by  terminating 
financial  assistance  or  by  denying  an 
application  for  funding. 

Based  upon  our  experience  we 
estimate  that  adverse  action  would  be 
contemplated  against  ten  grantees  in  a 
given  year.  A  written  grantee  appeal 
(addressed  in  §  1303.14}  and  an  appeal 
of  denial  of  refunding  (addressed  in 
§  1303.15)  is  a  one  time  activity  which 
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is  preceded  b;  one  action  which  is  to 
research  the  allegations  by  checking 
program  recoils  and  preparing  a  written 
response.  We  previously  estimated  the 
time  it  would  take  to  research  records 
and  prepare  a  letter  at  16  hours  per 
instance  for  a  total  burden  of  160  hours, 
approved  under  OMB  control  number 
0980-0242.  There  is  no  new  additional 
burden  anticipated  in  the  final  rule  for 
these  sections 

A  new  burc  en  is  estimated  for  written 
direct  testimo  ly  (addressed  in 
§  1301.16(d)).  We  estimate  an  additional 
burden  of  10  !  lours  for  each  grantee  for 
a  total  new  bi  rden  of  100  hours 
annually. 

The  Admin  stration  for  Children  and 
Families  (AC! ')  will  consider  comments 
by  the  public  on  these  proposed 
collections  of  information  in: 

Evaluating  w  lether  the  proposed 
collections  are  lecessary  for  the  proper 
performance  of  the  functions  of  ACF, 
including  whet  ler  the  information  will  have 
practical  utilitv: 

Evaluating  th  b  accuracy  of  ACF's  estimate 
of  the  burden  o '  the  proposed  collections  of 
information,  in  ;luding  the  validity  of  the 
methodology  a:  id  assumptions  used; 

Enhancing  th  e  quality,  usefulness,  and 
clarity  of  the  in  Formation  to  be  collected:  and 

Minimizing  t  le  burden  of  the  collection  of 
information  on  those  who  are  to  respond, 
including  throv  gh  the  use  of  appropriate 
automated,  ele(  tronic,  mechanical,  or  other 
technology,  e.g  .  permitting  electronic 
submission  of :  esponses. 

OMB  is  req  aired  to  make  a  decision 
concerning  tl  e  collection  of  information 
contained  in  his  final  rule  between  30 
and  60  days  i  fter  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  c  omment  is  best  assured  of 
having  its  ful  effect  if  OMB  receives  it 
within  30  da 's  of  publication.  Written 
comments  to  OMB  for  the  proposed 
information  ( oUection  should  be  sent 
directly  to  th  >  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Pr  )ject,  725  17th  Street.  NW, 
Washington.  DC  20503,  Attn:  Wendy 
Taylor. 

Unfunded  Mt  indates  Reform  Act  of  1995 

Section  20  !  of  the  Unfunded 
Mandates  Re  brm  Act  of  1995  (2  U.S.C. 
1532)  requires  that  a  covered  agency 
prepare  a  budgetary  impact  statement 
before  promi  Igating  a  rule  that  includes 
any  Federal  i  nandate  that  may  result  in 
the  expendit  ire  by  State,  local,  and 
Tribal  goven  ments,  in  the  aggregate,  or 
by  the  privat }  sector,  of  SI 00  million  or 
more  in  any  )ne  year. 

If  a  covere  1  agency  must  prepare  a 
budgetary  in  pact  statement,  section  205 
further  requi  res  that  it  select  the  most 
cost-effectiv(  i  and  least  burdensome 
alternative  tl  lat  achieves  the  objectives 


of  the  rule  and  is  consistent  with  the 
statutory  requirements.  In  addition, 
section  205  requires  a  plan  for 
informing  and  advising  any  small 
government  that  may  be  significantly  or 
uniquely  impacted  by  the  proposed 
rule. 

We  have  determined  that  this  final 
rule  will  not  impose  a  mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  Tribal  govenunents,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year. 
Accordingly,  we  have  not  prepared  a 
budgetary  impact  statement,  specifically 
addressed  the  regulatory  alternatives 
considered,  or  prepared  a  plan  for 
informing  and  advising  any  significantly 
or  uniquely  impacted  small  government. 

Congressional  Review  of  Rulemaking 

This  rule  is  not  a  "major"  rule  as 
defined  in  Chapter  8  of  5  U.S.C. 

Executive  Order  13132 

Executive  Order  13132  on  Federalism 
applies  to  policies  that  have  federalism 
implications,  defined  as  "regulations, 
legislative  comments  or  proposed 
legislation,  and  other  policy  statements 
or  actions  that  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  This  rule 
does  not  have  federalism  implications 
as  defined  in  the  Executive  order. 

The  Family  Impact  Requirement 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act  of  1999  requires  a  family  impact 
assessment  affecting  family  well-being. 

We  have  determined  that  this  action 
will  not  affect  the  family.  Therefore,  no 
analysis  or  certification  of  the  impact  of 
this  action  was  developed. 

List  of  Subjects  in  45  CFR  Part  1303 

Administrative  Practice  and 
Procedure,  Education  of  the 
disadvantaged,  Grant  programs-social 
programs.  Reporting  and  recordkeeping 
requirements. 
PART='1303'< 

For  the  reasons  set  forth  in  the 
Preamble.  45  CFR  part  1303  is  amended 
to  read  as  follows: 

PART  1303— APPEAL  PROCEDURES 
FOR  HEAD  START  GRANTEES  AND 
CURRENT  OR  PROSPECTIVE 
DELEGATE  AGENCIES 

1.  The  authority  citation  for  part  1303 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9801  et  seq. 
'45'  PART=1303'S 


2.  Section  1303.14  is  amended  by 
republishing  paragraph  (c),  introductory 
'text,  revising  paragraphs  (c)(1).  (2)  and 
(5);  removing  paragraph  (e); 
redesignating  paragraphs  (d)  and  (f) 
through  (j)  as  paragraphs  (f)  through  (k); 
adding  new  paragraphs  (c)(6),  (d)  and 
(e);  and  revising  the  newly  redesignated 
paragraph  (h),  to  read  as  follows: 

§1303.14    Appeal  by  a  grantee  from  a 
termination  of  financial  assistance. 

*****  ■* 

(c)  A  notice  of  termination  shall  set 
forth: 

(1)  The  legal  basis  for  the  termination 
under  paragraph  (b)  of  this  section,  the 
factual  findings  on  which  the 
termination  is  based  or  reference  to 
specific  findings  in  another  document 
that  form  the  basis  for  the  termination 
(such  as  reference  to  item  numbers  in  an 
on-site  review  report  or  instrument), 
and  citation  to  any  statutory  provisions, 
regulations,  or  policy  issuances  on 
which  ACF  is  relying  for  its 
determination. 

(2)  The  fact  that  the  termination  may 
be  appealed  within  30  days  to  the 
Departmental  Appeals  Board  (with  a 
copy  of  the  appeal  sent  to  the 
responsible  HHS  official  and  the 
Commissioner,  ACYF)  and  that  such 
appeal  shall  be  governed  by  45  CFR  part 
16,  except  as  otherwise  provided  in  the 
Head  Start  appeals  regulations,  and  that 
any  grantee  that  requests  a  hearing  shall 
be  afforded  one,  as  mandated  by  42. 
U.S.C.  9841. 
***** 

(5)  That  the  grantee's  appeal  must 
meet  the  requirements  set  forth  in 
paragraph  (d)  of  this  section. 

(6)  That  a  failure  by  the  responsible 
HHS  officied  to  meet  the  requirements  of 
this  paragraph  may  result  in  the 
dismissal  of  the  termination  action 
without  prejudice,  or  the  remand  of  that 
action  for  the  purpose  of  reissuing  it 
with  the  necessary  corrections. 

(d)  A  grantee's  appeal  must: 

(1)  Be  in  writing; 

(2)  Specifically  identify  what  factual 
findings  are  disputed: 

(3)  Identify  any  legal  issues  raised, 
including  relevant  citations; 

(4)  Include  an  original  and  two  copies 
of  each  document  the  grantee  believes  is 
relevant  and  supportive  of  its  position 
(unless  the  grantee  has  obtained 
permission  from  the  Departmental 
Appeals  Board  to  submit  fewer  copies); 

(5)  Include  any  request  for  specifically 
identified  documents  the  grantee  wishes 
to  obtain  from  ACF  and  a  statement  of 
the  relevance  of  the  requested 
documents,  and  a  statement  that  the 
grantee  has  attempted  informally  to 
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obtain  the  documents  from  ACF  and 
was  unable  to  do  so; 

(6)  Grantees  may  submit  additional 
documents  within  14  days  of  receipt  of 
the  dociunentation  submitted  by  ACF  in 
response  to  the  grantee's  appeal  and 
initial  submittals.  The  ACF  response  to 
the  appeal  and  initial  submittals  of  the 
grantee  shall  be  filed  no  later  than  30 
days  after  ACF's  receipt  of  the  material. 
In  response  to  such  a  submittal,  ACF 
may  submit  additional  documents 
should  it  have  any,  or  request  discovery 
in  connection  with  the  new  documents, 
or  both,  but  must  do  so  within  10  days 
of  receipt  of  the  additional  filings; 

(7)  Include  a  statement  on  whether 
the  grantee  is  requesting  a  hearing;  and 

(8)  Be  filed  with  the  Departmental 
Appeals  Board  and  be  served  on  the 
responsible  HHS  official  who  issued  the 
termination  notice  and  on  the 
Commissioner  of  ACYF.  The  grantee 
must  also  serve  a  copy  of  the  appeal  on 
any  delegate  agency  that  would  be 
financially  affected  at  the  time  the 
grantee  files  its  appeal. 

(e)  The  Departmental  Appeals  Board 
sanctions  with  respect  to  a  grantee's 
failure  to  comply  with  the  provisions  of 
paragraph  (d)  of  this  section  are  as 
follows: 

(1)  If  in  the  judgment  of  the 
Departmental  Appeals  Board  a  grantee 
has  failed  to  substantially  comply  with 
the  provisions  of  the  preceding 
paragraphs  of  this  section,  its  appeal 
must  be  dismissed  with  prejudice. 

(2)  If  the  Departmental  Appeals  Board 
concludes  that  the  grantee's  failures  are 
not  substantial,  but  are  confined  to  one 
or  a  few  specific  instances,  it  shall  bar 
the  submittal  of  an  omitted  document, 
or  preclude  the  raising  of  an  argiunent 
or  objection  not  timely  raised  in  the 
appeal,  or  deny  a  request  for  a 
document  or  other  "discovery"  request 
not  timely  made. 

(3)  The  sanctions  set  forth  in 
paragraphs  (e)(1)  and  (2)  of  this  section 
shall  not  apply  if  the  Departmental 
Appeals  Board  determines  that  the 
grantee  has  shown  good  cause  for  its 
failiue  to  comply  with  the  relevant 
requirements.  Delays  in  obtaining 
representation  shall  not  constitute  good 
cause.  Matters  within  the  control  of  its 
agents  and  attorneys  shall  be  deemed  to 
be  within  the  control  of  the  grantee. 
***** 

(h)  If  the  responsible  HHS  official 
initiated  termination  proceedings 
because  of  the  activities  of  a  delegate 
agency,  that  delegate  agency  may 
participate  in  the  hearing  as  a  matter  of 
right.  Any  other  delegate  agency, 
person,  agency  or  organization  that 
wishes  to  participate  in  the  hearing  may 


request  permission  to  do  so  from  the 

Departmental  Appeeds  Board.  Any 

request  for  participation,  including  a 

request  by  a  delegate  agency,  must  be 

filed  within  30  days  of  the  grantee's 

appeal. 

*        *   '     *        *        * 

3.  Section  1303.15  is  amended  by 
revising  paragraphs  (b)(2),  {d)(l)  and 
(d)(3),  and  adding  new  paragraphs 
(d)(4),  (f),  (g)  and  (h)  to  read  as  follows: 

§  1 303.1 5    Appeal  by  a  grantee  from  a 
denial  of  refunding. 

(b)  *   *   * 

(2)  Any  such  appeals  must  be  filed 
within  30  days  after  the  grantee  receives 
notice  of  the  decision  to  deny  refunding. 

***** 

(d)*   *   * 

(1)  The  legal  basis  for  the  denial  of 
refunding  under  paragraph  (c)  of  this 
section,  the  factual  findings  on  which 
the  denial  of  refunding  is  based  or 
references  to  specific  findings  in 
another  document  that  form  the  basis 
for  the  denial  of  refunding  (such  as 
reference  to  item  numbers  in  an  on-site 
review  report  or  instrument),  and 
citation  to  any  statutory  provisions, 
regulations  or  policy  issuances  on 
which  ACF  is  relying  for  its 
determination. 
***** 

(3)  If  the  responsible  HHS  official  has 
initiated  denial  of  refunding 
proceedings  because  of  the  activities  of 
a  delegate  agency,  the  delegate  agency 
may  participate  in  the  hearing  as  a 
matter  of  right.  Any  other  delegate 
agency,  person,  agency  or  organization 
that  wishes  to  participate  in  the  hearing 
may  request  permission  to  do  so  &t)m 
the  Departmental  Appeals  Board.  Any 
request  for  participation,  including  a 
request  by  a  delegate  agency,  must  be 
filed  within  30  days  of  the  grantee's 
appeal. 
***** 

(4)  A  statement  that  failure  of  the 
notice  of  denial  of  refunding  to  meet  the 
requirements  of  this  paragraph  may 
result  in  the  dismissal  of  the  denial  of 
refunding  action  without  prejudice,  or 
the  remand  of  that  action  for  the 
piupose  of  reissuing  it  with  the 
necessary  corrections. 
***** 

(f)  If  the  responsible  HHS  official  has 
initiated  denial  of  refunding 
proceedings  because  of  the  activities  of 
a  delegate  agency,  that  delegate  agency 
may  participate  in  the  hearing  as  a 
matter  of  right.  Any  other  delegate 
agency,  person,  agency  or  organization 
that  wishes  to  participate  in  the  hearing 
may  request  permission  to  do  so  from 
the  Departmental  Appeals  Board.  Any 


request  for  participation,  including  a 
request  by  a  delegate  agency,  must  be 
filed  within  30  days  of  the  grantee's 
appeal. 

(g)  Paragraphs  (i),  (j),  and  (k)  of  45 
CFR  1303.14  shall  apply  to  appeals  of  ' 
denials  of  refunding. 

(h)  The  Departmental  Appeals  Board 
sanctions  with  respect  to  a  grantee's 
appeal  of  denial  of  refunding  are  as 
follows: 

(1)  If  in  the  judgment  of  the 
Departmental  Appeals  Board  a  grantee 
has  failed  to  substantially  comply  with 
the  provisions  of  the  preceding 
paragraphs  of  this  section,  its  appeal 
must  be  dismissed  with  prejudice. 

(2)  If  the  Departmental  Appeals  Board 
concludes  that  the  grantee's  failure  to 
comply  is  not  substantial,  but  is 
confined  to  one  or  a  few  specific 
instances,  it  shall  bar  the  submittal  of  an 
omitted  document,  or  preclude  the 
raising  of  an  argiunent  or  objection  not 
timely  raised  in  the  appeal,  or  deny  a 
request  for  a  document  or  other 
"discovery"  request  not  timely  made. 

(3)  The  sanctions  set  forth  in 
paragraphs  (h)(1)  and  (2)  of  this  section 
shall  not  apply  if  the  Departmental 
Appeals  Board  determines  that  a  grantee 
has  shown  good  cause  for  its  failure  to 
comply  with  the  relevant  requirements. 
Delays  in  obtaining  representation  shall 
not  constitute  good  cause.  Matters 
within  the  control  of  its  agents  and 
attorneys  shall  be  deemed  to  be  within 
the  control  of  the  grantee. 
PART='1303'< 

4.  Section  1303.16  is  amended  by 
redesignating  paragraphs  (d)  through  (g) 
as  paragraphs  (e)  through  (h);  adding  a 
new  paragraph  (d);  and  revising  newly 
redesignated  paragraph  (f)  to  read  as 
follows: 

§1303.16    Conduct  of  hearing. 

***** 

(d)  Prepared  written  direct  testimony 
will  be  used  in  appeals  under  this  part 
in  lieu  of  oral  direct  testimony.  When 
the  parties  submit  prepared  written 
direct  testimony,  witnesses  must  be 
available  at  the  hearing  for  cross- 
examination  and  redirect  examination. 
If  a  party  can  show  substanticd  hardship 
in  using  prepared  written  direct 
testimony,  the  Departmental  Appeals 
Board  may  exempt  it  from  the 
requirement.  However,  such  hardship 
must  be  more  than  difficulty  in  doing 
so,  and  it  must  be  shown  with  respect 
to  each  witness. 
***** 

(f)  Any  person  or  organization  that 
wishes  to  participate  in  a  proceeding 
may  apply  for  permission  to  do  so  from 
the  Departmental  Appeals  Board.  This 
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application 
days  of  the 
of  the  appeal 
refunding, 
the  notice  of 
received  by 
applicant's 
the  evidence 
intends  to 
for  the 
arguments. 

5.  Section 
follows: 


liust  be  made  within  30 
giantee's  appeal  in  the  case 

of  termination  or  denial  of 
an  d  as  soon  as  possible  after 
suspension  has  been 
t  le  grantee.  It  must  state  the 
ir  terest  in  the  proceeding, 

or  arguments  the  applicant 
CO  itribute,  and  the  necessity 
introc  uction  of  such  evidence  or 


.303.17  is  added  to  read  as 


§  1303.17    Tir  le  for  hearing  and  decision. 

(a)  Any  hei  iring  on  an  appeal  by  a 
grantee  from  a  notice  of  suspension, 
termination,  ar  denial  of  refunding  must 
be  commeno  sd  no  later  than  120  days 
from  the  dat«  the  grantee's  appeal  is 
received  by  t  le  Departmental  Appeals 
Board.  The  f  nal  decision  in  an  appeal 
whether  or  n  at  there  is  a  hearing  must 
be  rendered  ;  lot  later  than  60  days  after 
the  closing  o  '  the  record,  i.e.,  60  days 
after  the  Boa  d  receives  the  final 
authorized  si  ibmission  in  the  case. 

(b)  All  hea  rings  will  be  conducted 
expeditiousl  r  and  without  undue  delay 


or  postponer  lent 

(c)  The  tirje 
paragraphia 
extended  if: 


(1)  The  pa^ie 
to  engage  in 

(2)  Either 
disposition; 

(3)  The 
determines 
hold  a  heari 
within  the  s 
reasons  beyond 
party  or  the 

Catalog  of  Do^est 
Number  93.6C  Q 
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„  periods  established  in 
of  this  section  may  be 


s  jointly  request  a  stay 
settlement  negotiations, 

larty  requests  summary 


De  aartmental  Appeals  Board 
the  Board  is  unable  to 
1  ig  or  render  its  decision 
)ecified  time  period  for 
the  control  of  either 
Joard. 


ic  Assistance  Program 
Project  Head  Start) 


10,  1999. 


Dated:  lune 
Olivia  A.  Goli  lea 
Assistant  Seci  etaryfi 

Approved 
Donna  E.  Sha|al 
Secretary. 
|FR  Doc.  01^-^49  Filed  1-31-00:  8:45  am 
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ctober  5.  1999. 
a. 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Docket  No.  RSPA-97-2095;  Amendment 
195-66] 

RIN2137-AC11 

Pipeline  Safety:  Adoption  of 
Consensus  Standards  for  Breakout 
Tanks;  Correction 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Correcting  amendments. 

SUMMARY:  This  document  corrects  a 
final  rule  published  April  2,  1999  (64 
PR  15926).  The  final  rule  incorporates 
by  reference  consensus  standards  for 
aboveground  steel  storage  tanks  into  the 
hazardous  liquid  pipeline  safety 
regulations.  This  document  makes  two 
minor  corrections  to  the  final  rule.  First, 
it  adds  an  industry  publication, 
American  Petroleum  Institute  (API) 
1130  to  the  list  of  incorporated 
references.  Second,  it  corrects  the 
reference  to  the  API  Standard  653  to 
include  Addendum  2. 
DATES:  Effective  February  1,  2000.  The 
incorporation  by  reference  of  the 
publication  stated  in  the  rule  was 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  1 ,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni,  (202)  366-4571,  or  e-mail: 
m.ike.israni@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

When  RSPA  published  the  final  rule 
in  the  Federal  Register,  it  inadvertently 
omitted  industr>'  publication  API  1130, 
Computational  Pipeline  Monitoring  (1st 
Edition,  1995),  from  49  CFR  195.3, 
Matter  incorporated  by  reference.  This 
document  corrects  this  omission  in  the 
reference  list  by  adding  a  reference  to 
API  1130  in  §  195.3  {c)(2)(ii)  and  by 
renumbering  subsequent  references. 
Also,  in  the  final  rule  the  preamble 
section  listed  API  Standard  653 
(Addenda  1  and  2),  but  the  regulator}' 
text  section  listed  API  Standard  653 
(Addendum  1).  This  document  corrects 
this  discrepancy  by  specifying  API 
Standard  653  (Addenda  1  &  2)  in  both 
places.  We  regret  any  confusion  these 
omissions  may  have  caused. 

List  of  Subjects  in  49  CFR  Part  195 

Incorporation  by  reference.  Breakout 
tanks.  Hazardous  liquids  and  Petroleum, 
Carbon  dioxide.  Pipeline  safety, 
Reporting  and  recordkeeping 
requirements. 


RSPA  amends  Part  195  of  title  49  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  195— TRANSPORTATION  OF 
HAZARDOUS  LIQUIDS  BY  PIPELINE 

Accordingly,  49  CFR  Part  195  is 
corrected  by  making  the  following 
correcting  amendments: 

1.  The  authority  citation  for  Part  195 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103,  60102,  60104, 
60108,  60109,  60118:  and  49  CFR  1.53. 
PART='195'< 

2.  In  §  195.3,  (c)(2)  is  amended  by 
redesignating  existing  paragraphs 
(c)(2)(ii)  through  (c)(2)(xv)  as  (c)(2)(iii) 
through  (c)(2)(xvi)  respectively,  by 
adding  a  new  paragraph  (c)(2)(ii)  and  by 
revising  redesignated  paragraph 
(c)(2)(xiv)  to  read  as  follows: 

§  195.3    Matter  incorporated  by  reference. 


(c)* 
(2)* 


*  * 

*  * 


(ii)  API  1130  "Computational  Pipeline 
Monitoring"  (1st  Edition,  1995). 

***** 

(xiv)  API  Standard  653  "Tank 
Inspection,  Repair,  Alteration,  and 
Reconstruction"  (2nd  edition,  December 
1995,  including  Addenda  1  &  2). 

***** 

Issued  in  Washington.  DC  on  October  27. 
1999. 

Kelley  S.  Coyner, 
Administrator. 
[FR  Doc.  00-340  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  4910-60-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AE20 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Blackburn's 
Sphinx  Moth  fron^the  Hawaiian  Islands 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  determine 
Manduca  blackburni,  the  Blackburn's 
sphinx  moth,  to  be  an  endangered 
species  under  the  Endangered  Species 
Act  of  1973,  as  amended  (Act). 
Historically,  this  species  occurred  on 
the  Hawaiian  islands  of  Kauai,  Oahu, 
Molokai,  Maui,  and  Hawaii,  but  until 
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recently,  was  known  only  from  one 
population  on  Maui.  Researchers 
observed  a  second  population  on  Maui 
in  1992,  and  populations  are  now 
known  to  also  occur  on  the  islands  of 
Kahoolawe  and  Hawaii.  This  moth  is 
cxurently  threatened  by  one  or  more  of 
the  following:  habitat  fragmentation  and 
destruction  due  to  development  and 
agricultiu'al  practices  resulting  in  the 
loss  of  its  host  plants,  habitat 
degradation  due  to  the  effects  of 
introduced  animals  and  plants, 
predation,  parasitism,  competition  for 
food  or  space  by  alien  insects,  and 
overcollection  by  private  and 
commercial  collectors.  Due  to  its 
restricted  distribution,  this  species  is 
also  vulnerable  to  extinction  from 
random,  catastrophic  events,  such  as 
drought  or  fire.  This  final  rule 
implements  the  Federal  protections 
provided  by  the  Act  for  diis  moth. 
EFFECTIVE  DATE:  March  2,  2000. 
ADDRESSES:  You  may  inspect  the 
complete  file  for  this  rule,  by 
appointment,  during  normal  business 
hours  at  the  Pacific  Islands  Ecoregion, 
U.S.  Fish  and  Wildlife  Service,  300  Ala 
Moana  Boulevard,  Room  3-122,  P.O. 
Box  50088,  Honolulu,  Hawaii  96850. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Smith,  Pacific  Islands  Manager, 
Ecological  Services,  Pacific  Islands 
Ecoregion  (see  ADDRESSES  section) 
(telephone:  808/541-2749;  facsimile: 
808/541-2756). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Hawaiian  archipelago  includes 
eight  large  volcanic  islands  (Niihau, 
Kauai,  Oahu,  Molokai,  Lanai, 
Kahoolawe,  Maui,  and  Hawaii),  as  well 
as  offshore  islets,  shoals,  and  atolls  set 
on  submerged  volcanic  remnants  at  the 
northwest  end  of  the  chain  (the 
Northwestern  Hawaiian  Islands).  Each 
island  was  formed  sequentially  from 
frequent,  voluminous  basaltic  lava  flows 
(Steams  1985).  The  youngest  island, 
Hawaii,  is  still  volcanically  active,  and 
retains  its  form  of  coalesced,  gently 
sloping,  unweathered  shield  volcanoes 
(broadly  rounded  dome-shaped 
volcanoes  formed  by  fluid  and  far- 
spreading  lava  flows).  Vulcanism  on  the 
older  islands  has  long  since  ceased, 
with  subsequent  erosion  forming 
heavily  weathered  valleys  with  steep 
walls  and  well-developed  streams  and 
soils  (Department  of  Geography  1983). 

This  range  of  topography  creates  a 
great  diversity  of  climates.  Windward 
(northeastern)  slopes  can  receive  up  to 
1,000  centimeters  (cm)  (400  inches  (in)) 
of  rain  per  year,  while  some  leeward 
coasts  that  lie  in  the  rain  shadow  of  the 


high  volcanoes  are  classified  as  deserts, 
receiving  as  little  as  25  cm  (10  in)  of 
rain  annually.  This  climate  has  given 
rise  to  a  rich  diversity  of  plant 
communities,  including  coastal, 
dryland,  montane,  subalpine,  and 
alpine;  dry,  moderately  moist,  and  wet; 
and  berblands,  grasslands,  shrublands, 
forests,  and  mixed  commiuiities  (Gagne 
and  Cuddihy  1990).  These  habitats 
support  one  of  the  most  unusual 
arthropod  faunas  in  the  world,  with  an 
estimated  10,000  native  species 
(Howarth  1990).  Unusual  characters  of 
Hawaii's  native  arthropod  faima  include 
the  absence  of  social  insects,  such  as 
ants  and  termites,  extremely  small 
geographic  ranges,  novel  ecological 
shifts  (unusual  behavior  and/or  habitat), 
flightlessness,  and  loss  of  certain 
antipredator  behaviors  (Howarth  1990; 
Simon  et  al.  1984;  Zimmerman  1948, 
1970). 

Blackburn's  sphinx  moth  (Manduca 
blackbuml)  is  Hawaii's  largest  native 
insect,  with  a  wingspan  of  up  to  12  cm 
(5  in).  Like  other  sphinx  modis  (family 
Sphingidae),  it  has  long,  narrow 
forewings  and  a  thick,  spindle-shaped 
body  tapered  at  both  ends.  It  is  grayish 
brown  in  color,  with  black  bands  across 
the  apical  (top)  margins  of  the  hind 
wings  and  five  orange  spots  along  each 
side  of  the  abdomen.  The  larva  is  a 
typical,  large  "hornworm"  caterpillar, 
with  a  spinelike  process  on  the  dorsal 
(upper)  surface  of  the  eighth  abdominal 
segment.  Caterpillars  occur  in  two  color 
forms,  a  bright  green  or  a  grayish  phase. 
Both  color  forms  have  scattered  white 
speckles  throughout  the  dorsum  (back), 
with  the  lateral  (side)  margin  of  each 
segment  bearing  a  horizontal  white 
stripe,  and  segments  four  to  seven 
bearing  diagonal  stripes  on  the  lateral 
margins  (Zimmerman  1958;  Betsy 
Gagne,  Hawaii  Department  of  Land  and 
Natural  Resources,  pers.  comm.  1998). 
Blackburn's  sphinx  moth  is  closely 
related  to  the  tomato  hornworm 
[Manduca  quinquemaculata)  and  has 
been  confused  with  this  species. 
Blackburn's  sphinx  moth  was  described 
by  Butler  (1880)  as  Protoparce 
blackbumi,  and  named  in  honor  of  the 
Reverend  Thomas  Blackburn,  who 
collected  the  first  specimens.  It  was 
believed  to  be  the  same  as  the  tomato 
hornworm  [Sphinx  celeus 
}iuhneT=Sphinx  quinquemaculatus 
Hawthorn)  by  Meyrick  (1899),  and  then 
treated  as  a  subspecies  (Rothschild  and 
Jordan  1903,  as  cited  by  Riotte  1986) 
and  placed  in  the  genus  Phlegethontius 
(Zimmerman  1958).  Riotte  (1986) 
demonstrated  that  Blackburn's  sphinx 
moth  is  a  distinct  taxon  in  the  genus 
Manduca,  native  to  the  Hawaiian 
Islands,  and  reinstated  it  as  a  full 


species,  Manduca  blackbumi.  D'Abrera 
(1986)  tentatively  considered  Manduca 
blackbumi  to  be  a  synonym  of  Manduca 
quinquemaculata,  but  subsequent 
authors  (Howarth  and  Mull  1992; 
Nishida  1992)  have  disagreed  with  this 
view,  and  the  findings  of  Riotte  (1986) 
are  accepted  here.  Several  different 
common  names  have  also  been  used  for 
this  species,  including  the  tomato  hawk- 
moth  (Swezey  1924b),  the  tobacco 
hornworm  (Browne  1941;  van  Dine 
1905),  the  Hawaiian  tobacco  worm 
(Swezey  1931;  Timberlake  etal.  1921), 
the  Hawaiian  tomato  hornworm 
(Fullaway  and  Krauss  1945; 
Zimmerman  1958),  the  Blackburn  hawk 
moth  (Hawaiian  Entomological  Society 
(HES)  1990;  Howarth  and  Mull  1992). 
and  Blackburn's  sphinx  moth  (Service 
1984).  The  name  Blackburn's  sphinx 
moth  is  used  here. 

In  Hawaii,  Blackburn's  sphinx  moth 
can  be  confused  with  the  related 
sweetpotato  hornworm  [Herse 
cingulata).  In  contrast  to  the 
sweetpotato  hornworm,  adult 
Blackburn's  sphinx  moths  can  be 
distinguished  by  orange  rather  than 
white  dorsal  abdominal  spots,  with 
black  borders  on  both  the  front  and  back 
margins  of  each  segment,  and  a  broader, 
marginal  black  band  on  the  hind  wing. 
The  larvae  of  Blackburn's  sphinx  moth 
differ  from  those  of  the  tomato 
hornworm  and  tobacco  hornworm  by 
having  two  dark  longitudinal  stripes  on 
the  head  capsule,  although  this  is  not 
always  the  case.  While  these  stripes  are 
usually  apparent  in  the  dark  phase,  they 
are  not  always  apparent  in  the  green 
phase  (fellen  VanGelder,  University  of 
Hawaii,  pers.  conun.  1997).  Adult 
Blackburn's  sphinx  moth  can  be 
distinguished  from  the  North  American 
tomato  hornworm  and  tobacco 
hornworm  [Manduca  sexnotata)  by  the 
presence  of  crescent-shaped  white 
markings  along  the  inner  border  of  the 
black  bands  on  the  forewing  (B.  Gagne, 
pers.  comm.  1998). 

Larvae  of  Blackburn's  sphinx  moth 
feed  on  plants  in  the  nightshade  family 
(Solanaceae).  The  natural  host  plants  are 
native  shrubs  in  the  genus  Solan  um 
(popolo),  and  the  native  tree, 
Nothocestrum  latifolium  ('aiea)  (Riotte 
1986),  on  which  the  larvae  consume 
leaves,  stems,  flowers,  and  buds  (B. 
Gagne,  pers.  comm.  1994).  However, 
many  of  the  host  plants  recorded  for  this 
species  are  not  native  to  the  Hawaiian 
Islands,  and  include  Nicotiana  tabacum 
(commercial  tobacco),  Nicotiana  glauca 
(tree  tobacco),  Solanum  melongena 
(eggplant),  Lycopersicon  esculentum 
(tomato),  and  possibly  Datura 
stramonium  (Jimson  weed)  (Riotte 
1986).  Development  from  egg  to  adult 
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can  take  as  li  rtle  as  56  days  (Williams 
1947),  but  pi  pae  may  remain  in  a  state 
of  torpor  (inj  ctivity)  in  the  soil  up  to  a 
year  (Williams  1931;  B.  Gagne,  pers. 
comm.  1994^ .  Adult  moths  can  be  found 
throughout  I  le  year  (Riotte  1986). 

Historicall  ^.  Blackburn's  sphinx  moth 
has  been  reci  )rded  from  the  islands  of 


Kauai.  Oahu 
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Molokai,  Maui,  and 


Hawaii,  and  collected  from  sea  level  to 
760  meters  (;  q)  (2.500  feet  (ft))  (Riotte 
1986).  Most  listorical  records  were  from 
coastal,  lowl  md,  and  dryland  forest 
habitats  in  ai  eas  receiving  less  than  120 
cm  (50  in)  ai  nual  rainfall.  It  appears 
that  this  mot  i  was  historically  most 
common  on  vlaui  (Riotte  1986). 

Very  few  s  aecimens  of  this  species 
have  been  se  jn  since  1940,  and  after  a 
concerted  ef  ort  by  staff  at  the  B.P. 
Bishop  Mus«  um  to  relocate  this  species 
in  the  late  1^  70's,  it  was  considered  to 
be  extinct  (G  agne  and  Howarth  1985).  In 
1984,  a  single  population  was 
discovered  c  n  Maui  (first  Maui  site  or 
population)  Riotte  1986).  The 
population  i  i  located  on  private  and 
State  lands,  )f  which  parts  lie  within  a 
natural  area  reserve,  part  is  used  by  the 
Hawaii  Natii  inal  Guard  for  military 
training,  anc  part  is  administered  by  the 
Department  jf  Hawaiian  Homelands. 
Between  19J  6  and  1991,  a  total  of  6 
specimens  v  ere  taken  in  light  traps  16 
kilometers  (1  jn)  (10  miles  (mi))  from 
where  the  oi  iginal  population  was 
discovered  i  i  1984.  These  findings  may 
indicate  the  presence  of  an  additional 
population  ( 'atrick  Conant,  Hawaii 
Department  of  Agriculture,  pers.  comm. 
1994),  although  adult  moths  are  strong 
fliers  and  th  3se  specimens  could  have 
originated  a  the  known  population. 
Identificatio  n  of  two  larvae  and  signs  of 
two  additioi  al  larvae  occurred  in 
January  199  ',  although  subsequent 
searches  in  I  ieptember  1996  (Conant  and 
VanGelder  1 997)  did  not  reveal  any 
signs  of  eggs  or  larvae.  Larvae  are 
known  to  fe  (d  on  'aiea  and  tree  tobacco 
(Frank  How  irth,  B.P.  Bishop  Museum, 
in  litt.  1994; ,  but  the  number  of  larvae 
and  adults  j  roduced  each  year  is 
unknown. 

A  second  Vlaui  site  or  population  is 
known  from  one  adult  and  one  larvae 
observed  in  1992  feeding  on  commercial 
tobacco  in  a  riother  location  on  private 
land  necir  se  a  level  (Fern  Duvall, 
Division  of  ""orestry  and  Wildlife 
(DOFAW).  I  ers.  comm.  1998),  and  from 
three  larvae  observed  on  tree  tobacco  on 
State  land  oa  Maui  in  January  1997,  and 
again  from  I  he  same  number  of  larvae 
observed  in  February  1998  (F.  Duvall, 
pers.  comm  1998).  While  researchers 
observed  R\  e  to  six  eggs  on  tree  tobacco 
in  1997,  the  y  found  no  eggs  and  no 
adults  at  thi  i  same  site  in  1998.  There 


are  no  native  host  plants  in  this  area  (F. 
Duvall,  pers.  comm.  1998). 

In  December  1997,  researchers 
discovered  a  population  of  Blackburn's 
sphinx  moth  on  the  State-owmed  island 
of  Kahoolawe  (Arthur  Medeiros,  U.S. 
Geological  Survey  (USGS)— Biological 
Resources  Division  (BRD),  in  litt.  1998). 
This  finding  is  the  first  record  of  the 
species  on  this  island,  and  thus 
represents  an  extension  of  the  species 
known  range.  Subsequent  surveys 
(February  and  March  1998)  indicate  a 
population  exists  on  Kahoolawe,  with 
egg  and  larval  densities  (114  eggs  and  93 
larvae  on  57  percent  of  tree  tobacco 
plants  searched)  comparable  to  those  at 
the  Maui  site  (A.  Medeiros,  in  litt.  1998). 
In  addition,  a  fourth  population  of  an 
unknown  number  of  individuals  was 
recently  discovered  (April  1998)  on 
State  land  on  the  island  of  Hawaii  (A. 
Medeiros,  in  litt.  1998),  and  a  single, 
adult  individual  was  observed  in  April 
1998  in  a  different  location  on  the 
island  of  Hawaii  (Steve  L.  Montgomery, 
Hawaii  Conservation  Coimcil,  pers. 
comm.  1998).  There  are  no  native 
Nothocestrum  plants  at  this  site,  but 
both  Nicotiana  and  Solanum  are  present 
in  the  area  (S.L.  Montgomery,  pers. 
comm.  1998).  On  Kahoolawe,  where  the 
native  host  plant,  'aiea,  is  not  foimd. 
eggs  and  larvae  are  known  to  occur  on 
the  non-native  tree  tobacco  (A. 
Medeiros.  in  litt.  1998).  Eggs  and  larvae 
of  the  Hawaii  population  of  Blackburn's 
sphinx  moth  were  found  only  on  tree 
tobacco,  although  Nothocestrum 
breviflowm  ('aiea)  is  also  present  in  the 
area  (A.  Medeiros.  in  litt.  1998). 

Previous  Federal  Action 

An  initial  comprehensive  Notice  of 
Review  for  Invertebrate  Animals  was 
published  in  the  Federal  Register  on 
May  22,  1984  (49  FR  21664).  In  this 
notice  we  identified  Blackburn's  sphinx 
moth  as  a  category  3A  taxon  under  the 
Act  of  1973,  as  amended  (16  U.S.C.  1533 
ef  seq.).  Category  3A  taxa  were  those  for 
which  we  had  persuasive  evidence  of 
extinction.  We  published  an  updated 
Notice  of  Review  for  animals  on  January 
6,  1989  (54  FR  554).  Although 
Blackburn's  sphinx  moth  had  been 
rediscovered  by  1985,  in  the  1989 
Notice  of  Review,  this  taxon  was  again 
identified  as  category  3A.  In  the  next 
Notice  of  Review  on  November  15,  1994 
(59  FR  58982).  this  species  was 
reclassified  as  a  category  1  candidate  for 
listing.  Category  1  candidates  were 
those  taxa  for  which  we  had  on  file 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
preparation  of  listing  proposals. 
Beginning  with  our  February  28, 1996, 
Notice  of  Rcviev.-  (61  FR  7596).  we 


discontinued  the  designation  of 
multiple  categories  of  candidates,  and 
only  Uiose  taxa  meeting  the  definition  of 
former  category  1  candidates  are  now 
considered  candidates  for  listing 
purposes.  In  the  February  28.  1996, 
Notice  of  Review,  we  identified 
Blackburn's  sphinx  moth  as  a  candidate 
species  (61  FR  7596).  A  proposed  rule 
to  list  Blackburn's  sphinx  moth  as 
endangered  was  published  on  April  2, 
1997  (62  FR  15640).  In  the  September 
19,  1997.  Notice  of  Review  (62  FR 
49398),  this  species  was  included  as 
proposed  for  endangered  status. 

The  processing  of  this  final  rule 
conforms  with  our  Listing  Priority 
Guidance  published  in  the  Federal 
Register  on  October  22.  1999  (64  FR 
57114).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings. 
Highest  priority  is  processing 
emergency  listing  rules  for  any  species 
determined  to  face  a  significant  and 
imminent  risk  to  its  well-being  (Priority 
1).  Second  priority  (Priority  2)  is 
processing  final  determinations  on 
proposed  additions  to  the  lists  of 
endangered  and  threatened  wildlife  and 
plants.  Third  priority  is  processing  new 
proposals  to  add  species  to  the  lists.  The 
processing  of  administrative  petition 
findings  (petitions  filed  under  section  4 
of  the  Act)  is  the  fourth  priority.  The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  imder  Listing  Priority 
Guidance.  Processing  of  this  final  rule  is 
a  Priority  2  action.  We  have  updated 
this  rule  to  reflect  any  changes  in 
information  concerning  distribution, 
status,  and  threats  since  the  publication 
of  the  proposed  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  April  2,  1997,  proposed  rule 
and  associated  notifications,  we  invited 
all  interested  parties  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  the 
final  rule.  The  public  comment  period 
ended  June  2. 1997.  Appropriate  Federal 
and  State  agencies,  county  governments, 
scientific  organizations,  and  other 
interested  peirties  were  contacted  and 
requested  to  comment.  We  published 
newspaper  notices  inviting  public 
comment  in  the  Maui  News  on  April  18, 
1997.  and  in  the  Honolulu  Star-Bulletin 
and  Honolulu  Advertiser  on  April  21. 
1997. 

Diuing  the  public  comment  period, 
we  received  cormnents  from  five  parties. 
All  parties  supported  the  listing  of 
Blackburn's  sphinx  moth  as  endangered. 
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None  of  the  comments  included 
additional  information  on  the  numbers 
of  individuals  and  populations  of  the 
moth  species.  One  of  the  comments 
suggested  that  listing  will  assist  in  the 
recovery  of  this  species;  one  comment 
indicated  that  listing  may  aid  in 
promoting  conservation  measures  (e.g., 
fencing  and  weed  control)  that  will 
assist  the  species;  and  one  comment 
indicated  that  cooperative  efforts 
between  a  variety  of  interested  groups 
would  be  beneficial  to  the  species.  One 
commentor  noted  that  he  has  been 
working  closely  with  several  groups, 
including  us,  to  preserve  the  unique 
native  habitat  of  dryland  forest  of 
Auwahi  and  Kanaio.  The  Hawaii 
Division  of  Forestry  and  Wildlife 
supported  the  listing  of  Blackburn's 
sphinx  moth  and  at  the  same  time 
expressed  "reservations"  about  futiu-e 
listings  of  Hawaiian  insects  and  the 
limited  resources  available  for  attainable 
recovery  goals.  One  commentor  noted 
that  the  listing  would  have  little  or  no 
impact  on  the  Hawaii  Army  National 
Guard's  mission  at  Kanaio. 

Peer  Review 

In  accordance  with  our  policy 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34270),  we  also 
solicited  the  expert  opinions  of  three 
appropriate  and  independent  specialists 
regarding  pertinent  scientific  or 
conunercial  data  and  assumptions 
relating  to  the  taxonomy,  population 
models,  and  supportive  biological  and 
ecological  information  for  this  species. 
We  received  no  responses. 

During  the  public  comment  period  we 
received  two  letters  from  Arthur  C. 
Medeiros,  USGS-BRD,  that  included 
information  on  the  newly  discovered 
populations  of  Blackburn's  sphinx 
moth.  Steve  L.  Montgomery,  Hawaii 
Conservation  Council,  provided  us 
information  on  a  recent  moth  sighting 
on  the  island  of  Hawaii,  and  Dr.  Fern 
Duvall,  DOFAW,  provided  information 
on  moth  larvae  and  eggs  observed  in 
two  additional  areas  of  Maui.  We  have 
included  this  information  in  this  final 
rule. 

Summary  of  Factors  Affecting  This 
Species 

Section  4  of  the  Endangered  Species 
Act  and  the  regulations  (50  CFR  part 
424)  promulgated  to  implement  \he 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 


application  to  Blackburn's  sphinx  moth 
{Manduca  blackbumi)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Native  vegetation  on  all  of  the  main 
Hawaiian  Islands  has  undergone 
extreme  alteration  because  of  past  and 
present  land  management  practices 
including  ranching,  agricultural 
development,  and  deliberate 
introductions  of  alien  animals  and 
plants  (Cuddihy  and  Stone  1990; 
Wagner  et  al.  1985).  One  of  the  primary 
threats  facing  Blackburn's  sphiiix  moth 
is  destruction  of  its  habitat  by  fera^ 
(returned  to  an  imtamed  state)  animals. 
It  is  beheved  that  the  endemic  plant, 
Nothocestrum  latifolium  ('aiea),  which 
is  important  for  the  survival  of 
Blackbmn's  sphinx  moth,  is  directly  or 
indirectly  affected  by  feral  animals.  All 
four  species  of  Nothocestrum,  N. 
latifolium,  N.  breviflomm,  N. 
longifolium,  and  N.  peltatum,  occur  in 
dry  to  mesic  (moderate  moisture) 
forests,  the  habitat  in  which  Blackburn's 
sphinx  moth  was  most  frequently 
recorded.  Two  species,  N.  peltatum  on 
Kauai  and  N.  breviflomm  on  Hawaii,  are 
now  federally  endangered  species  (59 
FR  3904,  59  FR  55770)  due  to  severe 
degradation  of  dry  forest  habitats.  N. 
latifolium  occurs  on  Kauai,  Oahu, 
Molokai,  Lanai,  and  Maui.  It  is  not 
presently  a  protected  species,  but  it  is 
declining  and  uncommon  on  all  these 
islands  (Hawaiian  Heritage  Program 
(HHP)  1993;  Medeiros  ef  07.  1993).  The 
stand  of  trees  at  the  first  Maui  site  of 
Blackburn's  sphinx  moth  may  be  the 
largest  in  the  State  (Medeiros  et  al. 
1993)  and  plays  an  important  role  in 
supporting  a  population  of  this  moth 
species  (A.  Medeiros,  pers.  comm. 
1994). 

Although  Nothocestrum  latifolium 
presently  occiu^  at  moderate  densities 
at  the  first  Maui  site  location  of 
Blackburn's  sphinx  moth  (HHP  1993), 
there  is  no  seedling  survival  (Medeiros 
et  al.  1993)  and  the  stand  is  in  a 
degraded  condition  as  a  result  of  the 
presence  of  feral  goats  (Capra  hircus) 
(Medeiros  et  al.  1993;  F.  G.  Howarth, 
pers.  comm.  1994;  S.L.  Montgomery, 
pers.  comm.  1994).  Goats  were 
introduced  to  the  Hawaiian  Islands  in 
1 792  and  are  now  abundant  in  dry 
forests  on  Kauai,  Molokai,  Maui,  and 
Hawaii,  where  they  consume  native 
vegetation,  trample  roots  and  seedlings, 
accelerate  erosion,  and  promote  the 
invasion  of  alien  plants  (Stone  1985; 
van  Riper  and  van  Riper  1982). 
Bocconia  frutescens  (tree  poppy)  is  one 
alien  plant  that  is  spreading  due  to  the 
activity  of  goats  at  the  Maui  Blackbimi's 


sphinx  moth  site.  Tree  poppy  was  first 
discovered  in  the  Hawaiian  Islands  in 
1920  and  is  now  natiualized  in  dry 
forests  on  Maui  and  mesic  forests  on 
Hawaii  (Medeiros  et  al.  1993;  Symon 
1990).  On  Maui,  this  fast-growing  shrub 
is  a  serious  threat  to  the  native  host 
plant  of  Blackburn's  sphinx  moth 
primarily  through  displacement  and 
shading  of  immature  plants  (Medeiros  et 
al.  1993;  B.  Gagne,  pers.  comm.  1994). 

While  the  endangered  Nothocestrum 
breviflomm  is  reported  in  the  area  of  the 
Hawaii  population  of  Blackburn's 
sphinx  moth  (Marie  Bruegmann, 
Service,  pers.  comm.  1998),  there  are  no 
recorded  associations  of  either  eggs, 
larvae,  or  adults  with  this  species.  These 
trees  are  primarily  threatened  by  habitat 
conversion  associated  with 
development;  competition  from  alien 
species  such  as  Schinus  terebinthifolius 
(Christmas  berry),  Pennisetum  setaceum 
(foiuitain  grass),  Lantana  camara 
(lantana),  and  Leucaena  leucocephala 
(koa  haole);  browsing  by  cattle;  fire;  and 
random  environmental  events;  and 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  individuals  (59 
FR  10312). 

Although  Nothocestrum  is  not 
reported  bora  Kahoolawe,  there  were 
very  few  surveys  of  this  island  prior  to 
the  intense  ranching  activities,  that 
began  in  the  middle  of  the  last  century, 
and  the  subsequent  use  of  the  island  as 
a  weapons  range  for  the  past  50  years. 
Prior  to  their  removal,  goats  played  a 
major  role  in  the  destruction  of 
vegetation  on  Kahoolawe  (Cuddihy  and 
Stone  1990).  It  is  likely  that  the 
reappearance  of  some  vegetation  as  a 
result  of  the  removal  of  the  goats  and 
the  cessation  of  military  bombing 
activities,  has  allowed  Blackburn's 
sphinx  moth  to  gain  a  foothold  on  the 
island.  Although  on  the  island  of 
Kahoolawe  the  vegetation  on  which 
Blackburn's  sphinx  moth  is  currently 
dependent  is  alien  and  appears  to 
adequately  support  production  and 
growth  of  the  sphinx  moth,  it  is  believed 
that  the  native  host  plant,  'aiea,  is 
important  to  the  survival  of  this  species 
(A.  Medeiros,  pers.  comm.  1998). 
Restoration  of  the  native  forests  on 
Kahoolawe  would  benefit  Blackburn's 
sphinx  moth  as  well  as  other  native 
plants  and  invertebrates  on  the  island. 

B.  Ovemtilization  for  Commercial,    '^ 
Recreational,  Scientific,  or  Educational 
Purposes 

Rare  butterflies  and  moths  are  highly 
prized  by  collectors,  and  an 
international  trade  exists  for  insect 
specimens  for  both  Uve  and  decorative 
markets,  as  well  as  the  specialist  trade 
that  supplies  hobbyists,  collectors,  and 
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researchers  ( Vlorris  et  al.  1991;  Williams 
1996).  The  s  )ecialist  trade  differs  from 
and  decorative  market  in 
that  it  conce  itrates  on  rare  and 
threatened  s  )ecies  (US  Department  of 
Justice  (USE  )  1993).  In  general,  the 
rarer  the  spepies.  the  more  valuable  it  is, 
and  prices  niay  exceed  US  $2,000  for 
rare  specimms  (Morris  et  al.  1991).  For 
example,  during  a  4-year  investigation, 
special  agents  of  the  Service's  Division 
of  Law  Enfoi  cement  executed  warrants 
and  seized  oirer  30,000  endangered  and/ 
or  protected  butterflies  and  beetles  with 
a  wholesale  commercial  market  value  of 
about  $90,OCO  in  the  United  States.  The 
defendant,  vho  was  convicted,  sold 
these  rare  bi  tterflies  and  beetles  in 
malls  and  State  fairs  (USDJ 1995).  In 
another  casq,  special  agents  found  at 
least  13  species  protected  under  the  Act, 
and  another]l30  species  illegally  taken 
from  lands  apministered  by  the 
Department  jof  the  Interior  (USDJ  1995). 
The  three  m0n  involved  were  convicted 
of  poaching  iand  commercial  trade  of 
butterflies  p  otected  under  the  Act  (US 
Fish  and  Wi  dlife  Service  1995; 
Williams  19)6). 

Sphinx  moths,  in  general,  are  sought 
by  collector! ,  and,  as  early  as  the  1950's, 
there  was  a  i  itanding  reward  for 
specimens  c  f  another  rare  Hawaiian 
sphinx  motl  [Tinostoma  smargditis] 
(Zimmerman  1958).  Specimens  of 
Blackburn's  sphinx  moth  have  already 
been  securei  I  and  traded  by  collectors 
and  instituti  ons  (Dave  Preston,  B.P. 
Bishop  Museum,  pers.  comm.  1994). 
According  to  unconfirmed  reports 
specimens  cf  Blackburn's  sphinx  moth 
from  the  Ma  ui  site  are  appearing  in  the 
specialist  tr;  ide  (A.  Medeiros,  pers. 
comm.  1998).  Listing  the  species  as 
federally  en  iangered  will  increase  its 
attractivene  ;s  to  collectors  (USDJ  1993). 
Unrestrictec  collecting  and  handling  for 
scientific  pvrposes  are  known  to  impact 
populations  of  other  species  of  rare 
Lepidoptera  (Murphy  1988),  and  are 
considered  lignificant  threats  to 
Blackburn's  sphinx  moth.  Because  of 
the  high  value  accorded  such  rarities, 
field  collectors  often  take  all  individuals 
available  (K  orris  eta/.  1991).  Even 
limited  coll  jction  from  the  small 
populations  of  Blackburn's  sphinx  moth 
can  have  de  leterious  effects  on  its 
reproductiv  3  or  genetic  viability  and 
lead  to  the  (  ventual  extinction  of  this 
species. 

C.  Disease  i  r  Predation 

The  geog]  aphic  isolation  of  the 
■  Hawaiian  Is  lands  restricted  the  number 
of  original  s  uccessful  colonizing 
arthropods  md  resulted  in  the 
development  of  an  unusual  fauna.  An 
unusually  small  number  (15  percent)  of 


the  known  families  of  insects  are 
represented  by  native  Hawaiian  species 
(Howarth  1990).  Some  groups  that  often 
dominate  continental  arthropod  faunas, 
such  as  social  Hymenoptera  (group 
nesting  ants,  bees,  and  wasps),  are 
entirely  absent  from  ttie  native  fauna. 
Conunercial  shipping  and  air  cargo  to 
Hawaii  have  now  resulted  in  the 
establishment  of  over  2,500  species  of 
alien  arthropods  (Howarth  1990; 
Howarth  et  al.  1994),  with  a  continuing 
establishment  rate  of  10-20  new  species 
per  year  (Beardsley  1962,  1979).  In 
addition  to  the  accidental  establishment 
of  alien  species,  private  individuals  and 
government  agencies  began  importing 
and  releasing  alien  predators  and 
parasites  for  biological  control  of  pests 
as  early  as  1865.  These  efforts  resulted 
in  the  introduction  of  243  alien  species 
between  1890  and  1985,  in  some  cases 
with  the  specific  intent  of  reducing 
populations  of  native  Hawaiian  insects 
(Funasaki  et  al.  1988;  Lai  1988).  Alien 
arthropods,  whether  purposefully  or 
accidentally  introduced,  pose  the  most 
serious  threat  to  Hawaii's  native  insects, 
through  direct  predation  and  parasitism, 
and  competition  for  food  or  space 
(Howarth  and  Medeiros  1989;  Howarth 
and  Ramsay  1991). 

Ants  are  not  a  natural  component  of 
Hawaii's  arthropod  fauna,  and  native 
species  evolved  in  the  absence  of 
predation  pressure  from  ants.  Ants  can 
be  particularly  destructive  predators 
because  of  their  high  densities, 
recruitment  behavior,  aggressiveness, 
and  broad  range  of  diet  (Reimer  1993). 
Because  they  are  generalist  feeders,  ants 
may  affect  prey  populations 
independently  of  prey  density,  and  may 
locate  and  destroy  isolated  individuals 
and  populations  (Nafus  1993a).  At  least 
36  species  of  ants  are  known  to  be 
established  in  the  Hawaiian  Islands,  and 
3  particularly  aggressive  species  have 
severely  affected  the  native  insect  fauna 
(Zimmerman  1948).  The  island  of 
Kahoolawe  has  not  been  extensively 
surveyed  at  this  time,  but  since  ants 
have  adult  winged  reproductives,  once 
established  in  Hawaii  in  general,  they 
are  likely  to  colonize  suitable  habitats 
on  all  islands  in  time,  and  several 
species  are  already  known  to  occur  on 
Kahoolawe.  By  the  late  1870's,  the  big- 
headed  ant  (Pheidole  megacephala)  was 
present  in  Hawaii,  and  its  predation  on 
native  insects  was  noted  by  Perkins 
(1913)  who  stated,  "It  may  be  said  that 
no  native  Hawaiian  Coleoptera- insect 
can  resist  this  predator,  and  it  is 
practically  useless  to  attempt  to  collect 
where  it  is  well  established.  Just  on  the 
limits  of  its  range  one  may  occasionally 
meet  with  a  few  native  beetles,  e.g.. 


species  of  Plagithmysus,  often  with 
these  ants  attached  to  their  legs  and 
bodies,  but  sooner  or  later  they  are  quite 
exterminated  from  these  localities." 

With  few  exceptions,  in  areas  where 
the  big-headed  ant  is  present,  native 
insects,  including  most  moths,  are 
eliminated  (Gagne;  1979;  Gillespie  and 
Reimer  1993;  Perkins  19131.  The  big- 
headed  ant  generally  does  not  occur  at 
elevations  higher  than  600  m  (2,000  ft), 
and  is  also  restricted  by  rainfall,  rarely 
being  foimd  in  particularly  dry  (less 
than  35-50  cm  (15-20  in)  aimually)  or 
wet  areas  (more  than  250  cm  (100  in) 
annually)  (Reimer  ef  al.  1990).  The  big- 
headed  ant  is  also  known  to  be  a 
predator  of  eggs  and  caterpillars  of 
native  Lepidoptera,  and  can  completely 
exterminate  populations  (Illingworth 
1915;  Zimmerman  1958).  This  ant 
occurs  at  the  first  Blackburn's  sphinx 
moth  Maui  site  and  is  a  direct  threat  to 
this  population  (Medeiros  et  al.  1993).    . 
Big-headed  ants  also  occur  on 
Kahoolawe  and  Hawaii  (A.  Medeiros, 
pers.  comm.  1998). 

The  Argentine  ant  (Iridomyrmex 
humilis)  was  discovered  on  the  island  of 
Oahu  in  1940  (Zimmerman  1941)  and  is 
now  established  on  all  the  main  islands. 
Unlike  the  big-headed  ant,  the 
Argentine  ant  is  primarily  confined  to 
elevations  higher  than  500  m  (1,600  ft) 
in  areas  of  moderate  rainfall  (Reimer  et 
al.  1990).  This  species  can  reduce 
populations  or  even  eliminate  native 
arthropods  at  high  elevations  in 
Haleakala  National  Park  on  Maui  (Cole 
et  al.  1992).  On  Maui,  within  16  km  (10 
mi)  of  the  Blackburn's  sphinx  moth 
population,  Argentine  ants  are 
significant  predators  on  pest  fruit  flies 
(Wong  et  al.  1984).  Argentine  ants  have 
also  been  reported  on  the  islands  of 
Kahoolawe  and  Hawaii  (Adam  Asquith, 
Service,  and  A.  Medeiros.  pers.  comm. 
1998). 

The  long-legged  ant  [Anoplolepis 
longipes)  appeared  in  Hawaii  in  1952 
and  now  occurs  on  Oahu.  Maui,  and 
Hawaii  (Reimer  et  al.  1990).  It  inhabits 
elevations  under  600  m  (2.000  ft),  in 
rocky  areas  with  moderate  annual 
rainfall  of  less  than  250  cm  (100  in) 
(Reimer  et  al.  1990).  Direct  observations 
indicate  that  Hawaiian  arthropods  are 
susceptible  to  predation  by  this  species 
(Gillespie  and  Reimer  1993),  and  Hardy 
(1979)  documented  the  disappearance  of 
most  native  insects  from  Pua'alu'u  in 
the  Kipahulu  District  on  Maui  after  the 
area  was  invaded  by  the  long-legged  ant. 

At  least  two  species  of  fire  ants, 
Solenopsis  geminita  and  Solenopsis 
papuana,  are  also  important  threats 
(Gillespie  and  Reimer  1993;  Reagan 
1986)  and  occiu'  on  all  of  the  major 
islands  (Reimer  et  al.  1990J.  Ants, 
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including  the  fire  ant,  S.  geminita,  are 
known  to  be  the  most  important  and 
consistent  mortality  factor  on  eggs,  and 
probably  larvae,  of  the  butterfly 
HypoUmnas  bolina  in  Guam,  even 
where  both  predator  and  prey  are  native 
(Nafus  1993a,  1993c).  Solenopsis 
geminita  occurs  at  the  Maui  moth 
location  (A.  Medeiros,  pers.  comm. 
1998).  Solenopsis  geminita  is  also 
known  to  be  a  significant  predator  on 
pest  ftiiit  flies  in  Hawaii  (Wong  and 
Wong  1988).  Solenopsis  papuana  is  the 
only  abundant,  aggressive  ant  that  has 
invaded  intact  mesic  forest  above  600  m 
(2,000  ft)  and  is  still  expanding  its  range 
in  Hawaii  (Reimer  1993). 

Ochetellus  glaber  (No  Common  Name 
(NCN)),  a  recently  reported  ant 
introduction,  occurs  in  the  same  habitat 
utilized  on  Kahoolawe  by  Blackburn's 
sphinx  moth  (A.  Medeiros,  pers.  comm. 
1998).  Ochetellus  glaber  was  found  in 
relatively  high  numbers  foraging  on 
shrubs  of  Nicotiana  where  eggs  and 
larvae  of  the  sphinx  moth  occur.  In  one 
instance,  large  numbers  of  Ochetellus 
glaber  were  observed  emerging  fi-om  a 
dead  moth  larvae  they  had  either 
predated  or  scavenged  (A.  Medeiros, 
pers.  comm.  1998). 

On  Kahoolawe,  a  large  proportion  of 
tagged  Blackburn's  sphinx  moth  eggs 
disappeared  without  hatching, 
potentially  indicating  high  egg 
predation,  likely  by  ants,  but  perhaps  by 
birds,  or  dislodging  by  high  winds  (A. 
Medeiros,  pers.  comm.  1998). 

Hawaii  also  has  a  limited  faima  of 
native  Hymenoptera  wasp  species,  with 
only  two  native  species  in  the  family 
Braconidae  (Beardsley  1961),  neither  of 
which  attack  Blackburn's  sphinx  moth. 
In  contrast,  species  of  Braconidae  are 
conmiori  predators  (parasitoids)  on  the 
larvae  of  the  tobacco  homworm  and  the 
tomato  homworm  in  North  America 
(Gilmore  1938).  At  least  74  alien 
species,  in  41  genera,  of  braconid  wasps 
are  now  established  in  Hawaii,  of  which 
at  least  35  species  were  purposefully 
introduced  as  biological  control  agents 
(Nishida  1992).  Most  species  of  alien 
Braconidae  and  Ichneumonidae  wasps 
parasitic  on  Lepidoptera  are  not  host 
specific,  but  attack  the  caterpillars  or 
pupae  of  a  variety  of  moths  (Funasaki  et 
al.  1988;  Zimmerman  1948,  1978)  and 
have  become  the  dominant  larval 
parasitoids  even  in  intact,  high- 
elevation,  native  forest  areas  of  Hawaii 
(Howarth  et  al.  1994;  Zimmerman 
1948).  These  wasps  lay  their  eggs  in  the 
eggs  or  caterpillars  of  Lepidoptera, 
Upon  hatching,  the  wasp  larvae 
consimtie  internal  tissues,  eventually 
destroying  the  host.  At  least  one  species 
established  in  Hawaii,  Hyposeter 
exiguae  (NCN),  is  known  to  attack  the 


tobacco  homworm  and  the  related 
tomato  homworm  in  North  America 
(Carlson  1979).  This  wasp  is  recorded 
from  all  of  the  main  islands  except 
Lanai  (Nishida  1992)  and  is  a  recorded 
parasitoid  of  the  lawn  armyworm 
[Spodoptera  maurita]  on  tree  tobacco  on 
Maui,  an  ahemate  host  of  Blackbum's 
sphinx  moth  (Swezey  1927).  No  direct 
documentation  exists  of  alien  braconid 
and  ichneumonid  wasps  parasitizing 
Blackbum's  sphinx  moth  because  of  its 
rarity,  but  given  the  abundance  and  the 
breadth  of  available  hosts  of  these 
wasps,  they  are  considered  significant 
threats  to  this  species  (Gagne  and 
Howarth  1985;  Howarth  1983;  Howarth 
et  al.  1994;  F.  G.  Howarth,  pers.  comm. 
1994). 

Small  wasps  in  the  family 
Trichogrammatidae  parasitize  insect 
eggs,  with  numerous  adults  sometimes 
developing  within  a  single  host  egg.  The 
taxonomy  of  this  group  is  confusing, 
and  it  is  imclear  if  Hawaii  has  any 
native  species  (Nishida  1992,  John 
Beardsley,  University  of  Hawaii,  pers. 
comm.  1994).  Several  alien  species  are 
established  in  Hawaii  (Nishida  1992), 
including  Trichogramma  minutum 
(NCN),  which  is  known  to  attack  the 
sweet  potato  homworm  in  Hawaii 
(Fullaway  and  Krauss  1945).  In  1929, 
the  wasp  Trichogramma  chilonis  (NCN) 
was  purposefully  introduced  into 
Hawaii  as  a  biological  control  agent  for 
the  Asiatic  rice  borer  (Chilo 
suppressalis]  (Funasaki  et  al.  1988). 
This  wasp  parasitizes  the  eggs  of  a 
variety  of  Lepidoptera  in  Hawaii, 
including  sphinx  moths  (Funasaki  et  al. 
1988).  Williams  (1947)  found  70  percent 
of  the  eggs  of  Blackbum's  sphinx  moth 
to  be  parasitized  by  a  Trichogramma 
wasp  that  was  probably  this  species. 
Over  80  percent  of  the  eggs  of  the  alien 
grasswebworm  (Herpetogramma 
licarsisalis)  in  Hawaii  are  parasitized  by 
these  wasps  (Davis  1969).  In  Guam, 
Trichogramma  chilonis  effectively 
limits  populations  of  the  sweetpotato 
homworm  (Nafus  and  Schreiner  1986), 
and  the  sweet  potato  homworm  is 
considered  under  complete  biological 
control  by  this  wasp  in  Hawaii  (Lai 
1988).  While  this  wasp  probably  affects 
Blackbum's  sphinx  moth  in  a  density- 
dependent  manner  (Nafus  1993a),  and 
theoretically  is  unlikely  to  directly 
cause  extinction  of  a  population  or  the 
species,  the  availability  of  more 
abundant,  alternate  hosts  (any  other 
lepidopteran  eggs)  may  allow  for  the 
extirpation  of  Blackburn's  sphipc  moth 
by  this  or  other  egg  parasites  as  part  of 
a  broader  host  base  (Howarth  1991; 
Nafus  1993b;  Tothill  etal.  1930). 

Hawaii  has  no  native  parasitic  flies  in 
the  family  Tachinidae  (Nishida  1992). 


Two  species  of  tachinid  flies,  Lespesia 
archippivora  (NCN)  and  Chaetogaedia 
monticola  (NCN),  were  purposefully 
introduced  to  Hawaii  for  control  of  army 
worms  (Funasaki  et  al.  1988;  Nishida 
1992).  These  flies  lay  their  eggs 
externally  on  caterpillars,  and  upon 
hatching,  the  larvae  burrow  into  the 
host,  attach  to  the  inside  surface  of  the 
cuticle,  and  consume  the  soft  tissues 
(Etchegaray  and  Nishida  1975b).  In 
North  America,  Chaetogaedia  monticola 
is  known  to  attack  at  least  36  species  of 
Lepidoptera  in  8  families,  including 
sphinx  moths;  Lespesia  archippivora  is 
known  to  attack  over  60  species  of 
Lepidoptera  in  13  families,  including 
sphinx  moths  (Amaud  1978).  These 
species  are  on  record  as  parasites  of  a 
variety  of  Lepidoptera  in  Hawaii  and  are 
believed  to  depress  populations  of  at 
least  two  native  species  of  moths  (Lai 
1988).  Over  40  percent  of  the 
caterpillars  of^e  monarch  butterfly 
{Danaus  plexippus)  on  Oahu  are 
parasitized  by  Lespesia  archippivora 
(Etchegaray  and  Nishida  1975a).  and  the 
introduction  of  a  related  species  to  Fiji 
resulted  in  the  extinction  of  a' native 
moth  there  (Howarth  1991;  Tothill  et  al. 
1930).  Both  of  these  species  occur  on 
Maui  and  are  direct  threats  to 
Blackburn's  sphinx  moth. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Blackburn's  sphinx  moth  occurs  on 
State-owned  and  private  lands.  This 
species  currently  receives  no  formal 
protection  on  any  of  these  lands. 

Federal  listing  would  automatically 
invoke  listing  under  Hawaii  State  law. 
which  prohibits  taking  and  encourages 
conservation  by  State  government 
agencies.  Hawaii's  Endangered  Species 
Act  (HRS,  Sect.  195D-4(a))  states,  "Any 
species  of  aquatic  life,  wildlife,  or  land 
plant  that  has  been  determined  to  be  an 
endangered  species  pursuant  to  the 
(Federal)  Endangered  Species  Act  shall 
be  deemed  to  be  an  endangered  species 
under  the  provisions  of  this  chapter  and 
any  indigenous  species  of  aquatic  life, 
wildlife,  or  land  plant  that  has  been 
determined  to  be  a  threatened  species 
pursuant  to  the  (Federal)  Endangered 
Species  Act  shall  be  deemed  to  be  a 
threatened  species  under  the  provisions 
of  this  chapter."  Further,  the  State  may 
enter  into  agreements  with  Federal 
agencies  to  administer  and  manage  any 
area  required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (HRS, 
Sect.  195D-5(c)).  Funds  for  these 
activities  could  be  made  available  under 
section  6  of  the  Federal  Act  (State 
Cooperative  Agreements). 
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E.  Other  Nahiral  or  Manmade  Factors 
Affecting  Its  Continued  Existence 


restricted  populations  of 
sphinx  moth  increase  the 
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1998).  Tree  tobacco  is  a  quick-growing, 
pioneer  shrub,  while  'aiea  is  a  slow- 
growing,  drought-adapted,  long-lived 
native  tree  that  does  well  in  drought 
periods  when  tree  tobacco  is  dying  or 
losing  its  foliage  (A.  Medeiros,  pers. 
comm.  1998).  This  adaptation 
emphasizes  the  importance  of  the  native 
host  plant  to  the  survival  of  Blackburn's 
sphinx  moth. 

We  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  this  species 
in  determining  to  make  this  rule  final. 
This  species  is  threatened  by  habitat 
degradation  by  introduced  animals  and 
loss  of  its  native  host  plant, 
overcoUection,  and  predation  by  ants 
and  alien  parasitoid  wasps.  The  small 
number  of  populations  of  this  species 
also  makes  it  susceptible  to  extinction 
fi-om  random  events.  Because  this 
species  is  in  danger  of  extinction 
throughout  all  of  its  range,  it  fits  the 
definition  of  endangered  as  defined  in 
the  Act.  Based  on  this  evaluation,  we 
find  that  the  Blackburn's  sphinx  moth 
should  be  listed  as  endangered. 
Although  we  have  considered  all 
available  alternatives  to  this  action, 
such  alternatives  would  not  be  in 
accordance  with  the  Act.  Listing  the 
species  as  a  threatened  species  would 
not  accurately  reflect  the  status  of 
Blackburn's  sphinx  moth  based  on  the 
information  available. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as  the  specific  areas  within 
the  geographical  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection;  and  specific  areas  outside 
the  geographical  area  occupied  by  a 
species  at  the  time  it  is  listed,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  designation  directly 
affects  only  Federal  agency  actions 
through  consultation  under  section 
7(a)(2)  of  the  Act.  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  destroy  or  adversely  modify  its 
critical  habitat. 


Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  the  designation 
of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  Final  Listing  Priority  Guidance 
for  FY  1999/2000  (64  FR  57114)  states 
that  the  processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  will  no  longer  be 
subject  to  prioritization  under  the 
Listing  Priority  Guidance.  Critical 
habitat  determinations,  which  were 
previously  included  in  final  listing  rules 
published  in  the  Federal  Register,  may 
now  be  processed  separately,  in  which 
case  stjmd-alone  critical  habitat 
determinations  will  be  published  as 
notices  in  the  Federal  Register.  We  will 
undertake  critical  habitat 
determinations  and  designations  during 
FY  2000  as  allowed  by  our  funding 
allocation  for  that  year.  As  explained  in 
detail  in  the  Listing  Priority  Guidance, 
our  listing  budget  is  currently 
insufficient  to  allow  us  to  immediately 
complete  all  of  the  listing  actions 
required  by  the  Act. 

In  the  proposed  rule,  we  indicated 
that  designation  of  critical  habitat  was 
not  prudent  for  Blackburn's  sphinx 
moth  because  of  a  concern  that 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  could  lead  to  incidents 
of  vandalism  and  destruction  of  habitat, 
as  well  as  take  by  insect  collectors.  We 
also  indicated  that  designation  of 
critical  habitat  was  not  prudent  because 
we  believed  it  would  not  provide  any 
additional  benefit  beyond  that  provided 
through  listing  as  endangered.  In  the 
last  few  years,  a  series  of  court  decisions 
have  overturned  Service  determinations 
regarding  a  variety  of  species  that 
designation  of  critical  habitat  would  not 
be  prudent  (e.g..  Natural  Resources 
Defense  Council  v.  U.S.  Department  of 
the  Interior  U3  F.  3d  1121  (9th  Cir. 
1997);  Conservation  Council  for  Hawaii 
V.  Babbitt.  2  F.  Supp.  2d  1280  (D. 
Hawaii  1998)).  Based  on  the  sicuidards 
applied  in  those  judicial  opinions,  we 
have  re-examined  the  question  of 
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whether  critical  habitat  for  Blackburn's 
sphinx  moth  would  be  prudent. 

Due  to  the  small  number  of 
populations,  Blackburn's  sphinx  moth  is 
vulnerable  to  unrestricted  collection, 
vandalism,  or  other  distiubance.  Rare 
butterflies  and  moths  are  highly  prized 
by  collectors  and  an  international, 
commercial  trade  exists  for  insect 
specimens  which  are  sought  for  both 
live  and  decorative  markets,  as  well  as 
the  specialist  trade  that  supplies 
hobbyists,  collectors,  and  researchers 
(Morris  et  al.  1991)  (see  Factor  B).  We 
are  concerned  that  these  threats  might 
be  exacerbated  by  the  publication  of 
critical  habitat  maps  and  further 
dissemination  of  locational  information. 
However,  consistent  with  recent  case 
law,  at  this  time,  we  believe  there  may 
be  benefits  of  critical  habitat  designation 
in  some  areas  that  may  outweigh  the 
risks. 

In  the  case  of  this  species,  there  may 
be  some  benefits  to  designation  of 
critical  habitat.  The  primary  regulatory 
effect  of  critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  critical 
habitat.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  this  species  would  not  be 
likely  to  change  the  section  7 
consultation  outcome  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  a  few  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  is  designated,  such  as 
occupied  habitat  that  may  become 
unoccupied  in  the  futiue.  There  may 
also  be  some  educational  or 
informational  benefits  to  designating 
critical  habitat.  Therefore,  at  least  in 
areas  where  opportunity  for  public 
access  is  limited,  we  find  that  critical 
habitat  is  prudent  for  Blackburn's 
sphinx  moth. 

However,  we  cannot  propose  critical 
habitat  designation  for  this  species  at 
this  time.  The  Service's  Hawaiian  field 
office,  which  would  have  the  lead  for 
such  a  proposal,  is  in  the  process  of 
complying  with  the  court  order  in 
Conservation  Council  for  Hawaii  v. 
Babbitt,  Civ.  No.  97-00098  ACK  (D. 
Haw.  Mar.  9  and  Aug.  10, 1998).  In  that 
case,  the  United  States  District  Court  for 
the  District  of  Hawaii  remanded  to  the 
Service  its  "not  prudent"  findings  on 
critical  habitat  designation  for  245 
species  of  Hawaiian  plants.  The  coiul 
ordered  the  Service  not  only  to 
reconsider  these  findings,  but  also  to 
designate  critical  habitat  for  any  species 
for  which  we  determine  on  remand  that 
critical  habitat  designation  is  prudent. 


Proposed  designations  or  non- 
designations  for  100  species  are  to  be 
published  by  November  30,  2000. 
Proposed  designation  or  non- 
designations  for  the  remaining  145 
species  are  to  be  published  by  April  30, 
2002.  Final  designations  or  non- 
designations  are  to  be  published  within 
one  year  of  each  proposal.  Compliance 
with  this  court  order  is  a  huge 
imdertaking  involving  critical  habitat 
determinations  for  over  one-fifth  of  all 
species  that  have  ever  been  listed  under 
the  ESA,  and  over  one-third  of  all  listed 
plant  species.  In  addition,  the  Service 
has  agreed  to  include  in  this  effort 
critical  habitat  designations  for  an 
additional  10  plants  that  are  subject  of 
another  lawsuit.  See  Conservation 
Council  for  Hawaii  V.  Babbitt,  Civ.  No. 
99-00283  HG.  The  Service  cannot 
develop  proposed  critical  habitat 
designation  for  this  species  without 
significant  disruption  of  intensive 
efforts  to  comply  with  the  Conservation 
Council  for  Hawaii  v.  Babbitt  remand. 
To  attempt  to  do  so  could  also  affect 
the  listing  program  Region-wide. 
Adnunistratively,  the  Service  is  divided , 
into  seven  geo^aphic  regions.  This        ' 
species  is  under  the  jiuisdiction  of 
Region  1,  which  includes  California, 
Oregon,  Washington,  Idaho,  Nevada, 
Hawaii  and  other  Pacific  Islands.  About 
one-half  of  all  listed  species  occiu  in 
Region  1 .  Region  1  receives,  by  far,  the 
largest  share  of  listing  funds  of  any 
Service  region  because  it  has  the 
heaviest  listing  workload.  Region  1  must 
also  expend  its  listing  resources  to 
comply  with  existing  court  orders  or 
settlement  agreements.  In  fact,  in  the 
last  fiscal  year,  all  of  the  Region's 
funding  allocation  for  critical  habitat 
actions  were  extended  to  comply  with 
coiut  orders.  If  the  Service  were  to 
immediately  prepare  a  proposed  critical 
habitat  designation  for  this  species, 
notwithstanding  the  court  order 
pertaining  to  245  Hawaiian  plant 
species,  efforts  to  provide  protection  to 
many  other  species  that  are  not  yet 
listed  would  be  delayed.  While  we 
believe  there  may  be  some  benefits  to 
designating  critical  habitat  for  this 
species,  these  benefits  are  significantly 
fewer  in  comparison  to  the  benefits  of 
listing  a  species  under  the  ESA  because, 
as  discussed  above,  the  primary 
regulatory  effect  of  critical  habitat  is 
limited  to  the  section  7  requirement  that 
Federal  agencies  refrain  from  taking  any 
action  that  destroys  or  adversely 
modifies  critical  habitat. 

For  these  reasons,  deferral  of  a 
proposal  to  designate  critical  habitat 
will  allow  us  to  concentrate  our  limited 
resources  on  higher  priority  critical 
habitat  and  other  listing  actions,  while 


allowing  us  to  provide  the  basic 
protections  imder  the  ESA  for  this 
species.  We  will  develop  a  proposal  to 
designate  critical  habitat  for  this  species 
as  soon  as  feasible. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  Hawaii's 
Endangered  Species  Act  states  that, 
"Any  species  of  aquatic  life,  wildlife,  or 
land  plant  that  has  been  determined  to 
be  an  endangered  species  piusuant  to 
the  (Federal)  Endangered  Species  Act 
shall  be  deemed  to  be  an  endangered 
species  under  the  provisions  of  this 
chapter."  (Hawaii  Revised  Statutes 
(HRS),  sect.  195D-4(a)).  Therefore. 
Federal  listing  automatically  invokes 
listing  under  Hawaii  State  Law,  which 
prohibits  taking  of  listed  wildlife  in  the 
State  and  encourages  conservation  by 
State  agencies  (HRS,  sect.  195D-4  and 
5).  The  Endangered  Species  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  State  and 
requires  that  recovery  plans  be 
developed  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  animals  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  Usted  as  endangered 
or  threatened.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  Section 
7(a)(2)  of  the  Act  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  us. 
Federal  agency  actions  that  may  require 
conference  and/or  consultation  include 
military  training  of  the  Hawaii  National 
Guard  on  State  land  near  the  first  Maui 
site,  and  imexploded  ordnance  cleanup 
that  is  funded  by  the  U.S.  Navy  near  the 
Kahoolawe  population  on  State  land. 
Federally  supported  activities  that 
could  affect  Blackbiun's  sphinx  moth 
and  its  habitat  in  the  futtire  include,  but 
are  not  limited  to,  the  following:  release 
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or  augments  tion  of  biological  control 
agents;  road  and  firebreak  construction; 
troop  movements;  removal  of 
unexploded  ordnance;  and  fire  resulting 
from  the  us(  of  live  ammunition. 
Conservatio  ti  of  this  moth  is  consistent 
with  most  o  ngoing  operations  at  the 
occupied  sil  es;  however,  listing  of  the 
species  ma>i  entail  consultation  in 
regard  to  ac  ivities  taking  place  on 
military  Ian  is,  or  insect  pest  control 
operations  i  a  Hawaii  supported  by 
Federal  agencies. 

The  Act  a  id  its  implementing 
regulations  bund  at  50  CFR  17.21, 
17.22.  and  1  7.23  set  forth  a  series  of 
general  trad  b  prohibitions  and 
exceptions  mat  apply  to  all  endangered 
wildlife.  Wnh  respect  to  animal  species 
listed  as  enAangered,  all  trade 
prohibitioni  of  section  9(a)(1)  of  the  Act, 
implemente  d  by  50  CFR  17.21,  apply. 
These  proh  bitions,  in  part,  make  it 
illegal  with  respect  to  any  endangered 
animal  for  a  ny  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  e:  :port;  transport  in  interstate 
or  foreign  c  )mmerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce;  or 
take  (incluc  es  harass,  harm,  pursue, 
hunt,  shoot  wound,  kill,  trap,  or 
collect — or  ittempt  any  of  these). 
Certain  exc  options  apply  to  our  agents 
and  State  c(  mservation  agencies.  The 
Act  and  50  ::FR  17.22  and  17.23  also 
provide  for  the  issuance  of  permits  to 
carry  out  ot  lerwise  prohibited  activities 
involving  e  idangered  animal  species 
under  certa  n  circumstances.  Such 
permits  are  available  for  scientific 
purposes,  h  i  enhance  the  propagation  or 
survival  of  he  species,  and  for 
incidental  I  ake  in  connection  with 
otherwise  1  iwful  activities. 

It  is  our  [  olicy,  published  in  the 
Federal  Re  ;ister  on  July  1.  1994  (59  FR 
34272).  to  i  dentify  to  the  maximum 
extent  prac  icable  at  the  time  a  species 
is  listed  th(  se  activities  that  would  or 
would  not  :onstitute  a  violation  of 
section  9  o  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  o  this  listing  on  proposed  and 
ongoing  ac  ivities  within  the  species' 
range.  We  1  lelieve  that,  based  on  the  best 
available  ii  formation,  the  following 
actions  wil|  not  result  in  a  violation  of 
section  9 

(1)  Posse  ssion.  delivery,  or  movement, 
including  i  iterstate  transport  and 
import  intc  or  export  from  the  United 
States,  inv(  living  no  commercial  activity 
of  dead  sp<  cimens  of  this  taxon  that 
were  colle(  ted  prior  to  the  date  of 
publicatioi  in  the  Federal  Register  of 
this  final  ri  ile; 

(2)  Activ  ities  authorized,  funded,  or 
carried  out  by  Federal  agencies  when 


such  activity  is  conducted  in 
accordance  with  any  reasonable  and 
prudent  measures  given  by  the  Service 
in  a  consultation  conducted  under 
section  7  of  the  Act,  and; 

(3)  Activities  on  private  lands  that  do 
not  result  in  the  take  of  Blackburn's 
sphinx  moth,  and  do  not  require  Federal 
authorization  and/or  involve  Federal 
funding. 

Potential  activities  involving 
Blackburn's  sphinx  moth  that  we 
believe  will  likely  be  considered  a 
violation  of  section  9  include,  but  are 
not  limited  to,  the  following: 

(1)  Collection  of  specimens  of  this 
taxon  for  private  possession,  or 
deposition  in  an  institutional  collection 
without  a  proper  permit; 

(2)  Sale  or  purcnase  of  specimens  of 
this  taxon,  except  for  properly 
documented  antique  specimens  of  this 
taxon  at  least  100  years  old,  as  defined 
by  section  10(h)(1)  of  the  Act; 

(3)  Use  of  pesticides/herbicides  in 
violation  of  label  restrictions  resulting 
in  take  of  Blackburn's  sphinx  moth; 

(4)  Unauthorized  release  of  biological 
control  agents  that  attack  any  life  stage 
of  this  taxon,  and; 

(5)  Removal  or  destruction  of  the 
native  host  plant,  defined  as  any  species 
in  the  genus  Nothocestnim,  within  areas 
occupied  by  this  taxon  that  results  in 
harm  to  the  Blackburn's  sphinx  moth. 
Regulations  at  50  CFR  17.3  defines 
"harm"  in  the  definition  of  take  as  an 
act  that  actually  kills  or  injures  wildlife. 
Such  act  may  include  significant  habitat 
modification  or  degradation  where  it 
actually  kills  or  injures  wildlife  by 
significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding,  or  sheltering. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.22  and  17.23. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  of  the  Act  should  be  directed 
to  the  Pacific  Islands  Manager  (see 
ADDRESSES  section).  Requests  for  copies 
of  the  regulations  concerning  listed 
animals  and  inquiries  regarding 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services, 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue.  Portland,  Oregon,  97232- 
4181  (telephone:  503/231-6241; 
facsimile  503/231-6243). 


National  Environmental  Policy  Act 

We  have  determined  that 
Enviromnental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any      ^ 
collection  of  information  for  which 
Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.  is 
required.  An  information  collection 
related  to  the  rule  pertaining  to  permits 
for  endangered  and  threatened  species 
has  OMB  approval  and  is  assigned 
clearance  number  1018-0094.  For 
additional  information  concerning 
permits  and  associated  requirements  for 
endangered  and  threatened  wildlife,  see 
50  CFR  17.22  and  17.23. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  document,  as  well  as  others,  is 
available  upon  request  from  the  Pacific 
Islands  Ecoregion  Office  (see  ADDRESSES 
section). 

Author 

The  primary  authors  of  this  final  rule 
are  Dr.  Adam  Asquith,  U.S.  Fish  and 
Wildlife  Service,  Kauai  National 
Wildlife  Refuge  Complex,  P.O.  Box 
1128,  Kilauea,  Hawaii  96754,  (808/828- 
1413),  and  Dr.  Annie  Marshall, 
Ecological  Services,  Pacific  Islands 
Ecoregion  Office  (see  ADDRESSES 
section)  (808/541-3441). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245;  Pub.  L.  99- 
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625, 100  Stat.  3500.  unless  otherwise  noted.        under  INSECTS,  to  the  List  of  §  17.11     Endangered  and  threatened 

PART='17'<                                                    Endangered  and  Threatened  Wildlife:  wildlife. 

2.  Amend  section  17.11(h)  by  adding  ***** 

the  following,  in  alphabetical  order  (h)  *  *  * 

Species 


Common  name 


Scientific  name 


Vertebrate  popu-  ^■^.  ^^ 

Histonc  range  lation  where  endan-      Status      When  listed     "^""^^"a™      Special  rule 

gered  or  threatened 


tat 


INSECTS 


Blacl<bum's  sphinx        Manduca  btackbumi     U.S.A.  (HI)  NA 

moth. 


682 


NA 


NA 


Dated:  January  20,  2000. 
Jamie  Rappaport  Clark, 

Director,  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  00-2135  Filed  1-31-00;  8:45  am] 
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DEPARTME  fT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  i* 

[Docket  Numfter  L&-99-2t] 

Request  forjPubllc  Comments  on  the 
Official  Gra<|ing  of  Imported  Beef, 
Lamb,  Veal  ind  Calf  Carcasses  Under 
the  Authority  of  the  Agricultural 
Marketing  Act  of  1946 

Agr  cultural  Marketing  Service, 
Advice  notice  of  proposed 


AGENCY: 

USDA. 


ACTION 
rulemaking 


SUMMARY:  Tl  e  Agricultural  Marketing 
Service  (AM  S)  invites  comments  from 
producers,  importers,  packers, 
processors,  c  ommercial  users,  and  other 
interested  p<  rsons  on  the  official 
grading  of  iiiported  beef,  lamb,  veal  and 
calf  carcasses.  Written  requests  by 
producer  groups  to  discontinue  the 
grading  of  inported  carcasses  are 
currently  under  consideration  by  AMS. 
AMS  Regulaiions  promulgated  under 
the  Agricultural  Marketing  Act  of  1946 
permits  the  ( tfBcial  grading  of  imported 
beef,  lamb,  veal  and  calf  carcasses 
provided  the  carcasses  are  in 
compliance  (vith  all  requirements  of  the 
applicable  si  andards  and  are  marked 
with  the  cou  ntry  of  origin.  However,  the 
regulations  <  o  not  require  the  retention 
of  country  o:  origin  designations  on  the 
component  i  neat  cuts  to  the  point  of 
final  purcha  ie.  In  light  of  the  producer 
proposals,  AMS  is  considering  several 
options.  Amsng  the  options  under 
consideration  are:  tirst,  discontinue  the 
official  grading  of  imported  carcasses; 
second,  revise  the  grading  regulations  to 
require  that  the  country  of  origin  mark 
is  retained  o  n  the  component  cuts  after 
fabrication  c  f  an  imported  carcass  that 
is  federally  j  raded;  or,  third,  revise  the 
grading  regi^ations  to  eliminate  the 
requirement!  that  a  country  of  origin 
mark  be  app  led  to  imported  carcasses. 
AMS  reques  :s  that  interested  parties 
comment  on  these  options  and/or 


provide  other  options  and  information 
for  consideration. 

DATES:  Comments  must  be  received  on 
or  before  April  3,  2000. 
ADDRESSES:  Send  written  comments  to 
Larry  R.  Meadows.  Chief;  USDA,  AMS, 
LS,  MGC;  STOP  0248,  Room  2628-S; 
1400  Independence  Avenue,  SW.; 
Washington,  DC  20250-0248. 
Comments  may  be  faxed  to  (202)  690- 
4119orE-m£uled  to 
Larry.Meadows@usda.gov. 

State  that  your  comments  refer  to 
Docket  No.  LS-99-21,  and  note  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register. 

Comments  received  may  be  inspected 
at  the  above  location  between  8:00  a.m. 
and  4:30  p.m.,  Eastern  Time,  Monday 
through  Friday,  except  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Meadows,  Chief,  Meat  Grading 
and  Certification  (MGC)  Branch,  202- 
720-1246. 

SUPPLEMENTARY  INFORMATION:  hi  Jime 
1999,  the  National  Cattlemen's  Beef 
Association  (NCBA)  requested  that  the 
Department  of  Agricultxire  (USDA) 
discontinue  the  official  grading  of 
imported  beef  carcasses.  In  October 
1999,  the  American  Sheep  Industry 
Association  (ASI)  requested  that  USDA 
discontinue  the  official  grading  of 
imported  lamb  carcasses.  By  contrast, 
during  the  same  timefirame,  USDA 
received  letters  of  support  for  the 
continued  grading  of  imported  carcasses 
from  members  of  Congress,  the 
American  Meat  Institute  (AMI),  the 
National  Meat  Association  (NMA),  and 
the  Canadian  Embassy. 

Grading  activities  for  all  species  are 
conducted  under  the  authority  of  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621-1627),  as  amended,  and  the 
regulations  set  forth  in  Title  7,  Part  54 — 
Meats,  Prepared  Meats,  and  Meat 
Products.  Under  cxurent  regulations  and 
procedures,  imported  beef,  lamb,  veal 
and  calf  carcasses  are  eligible  for 
grading  provided  the  carcasses  are  in 
compliance  with  all  requirements  of  the 
applicable  standards  and  are  marked 
with  the  country  of  origin.  Except  for 
requiring  that  imported  carcasses  be 
branded  with  the  country  of  origin  prior 
to  official  grading,  imported  carcasses 
receive  the  same  considerations  and 
treatment  as  carcasses  derived  from 
livestock  produced  in  the  United  States. 
However,  the  regulations  do  not  specify 
that  the  coimtry  of  origin  must  remain 


on  the  cuts  after  processing.  Since  the 
vast  majority  of  beef  and  lamb  is 
marketed  as  closely  trimmed  wholesale 
or  retail  cuts  rather  than  carcasses,  the 
country  of  origin  marks  are  almost 
always  removed  during  processing.  The 
grading  of  imported  carcasses  has  been 
permitted  by  the  regulations  since  the 
early  1950's. 

For  calendar  year  1999,  slightly  more 
than  50,000  imported  beef  carcasses  and 
81,000  imported  lamb  carcasses  were 
officially  graded  in  the  United  States. 
No  imported  veal  and  calf  carcasses 
were  graded.  By  contrast,  in  the  same 
calendar  year  USDA  graded  over  27 
million  domestically  produced  beef 
carcasses  and  3  million  lamb  carcasses. 

AMS  is  considering  the  following 
options:  (1)  Discontinue  the  official 
grading  of  all  imported  beef,  Iamb,  veal 
and  calf  carcasses,  (2)  Revise  the  grading 
regulations  to  require  that  the  country  of 
origin  mark  be  retained  on  the 
component  cuts  after  fabrication  of  an 
imported  carcass  that  is  Federally 
graded,  or,  (3)  Revise  the  grading 
regulations  to  eliminate  the  requirement 
that  a  country  of  origin  mark  be  applied 
to  Federally  graded  imported  carcasses. 

Accordingly,  AMS  is  issuing  this 
advance  notice  of  proposed  rulemaking 
to  assist  in  the  development  of  policy 
and  regulations  for  the  official  grading 
of  imported  beef,  lamb,  veal  and  calf 
carcasses.  AMS  is  seeking  comments, 
information,  and  data  fi-om  all  interested 
parties. 

Specifically,  AMS  is  Seeking 

(1)  Comments  on  the  options 
currently  under  consideration  by  the 
Agency; 

(2)  Other  options  the  Agency  should 
consider; 

(3)  Suggestions  of  criteria  to  be  used 
by  AMS  to  develop  a  new  or  revised 
policy;  and 

(4)  Any  other  comments,  information, 
or  data  which  would  aid  AMS  in 
evaluating  its  current  policy  and 
deciding  whether  to  develop  a  new  or 
revised,  policy  on  the  officied  grading  of 
imported  carcasses. 

Authority:  7  U.S.C.  1621-1627. 
Dated:  January  27,  2000. 
Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 

Program. 

[PR  Doc.  00-2112  Filed  1-27-00;  2:58  pm) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-263-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes.  This  proposal  would 
require  a  one-time  detailed  visual 
inspection  of  a  certain  passenger  seat 
wire  assembly  to  detect  chafed  or 
damaged  wires;  repair,  if  necessary;  and 
installation  of  protective  sleeving.  This 
proposal  is  prompted  by  a  report  of 
arcing  emanating  from  a  certain 
passenger  seat  wire  assembly.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  chafing  of  the 
passenger  seat  wire  assembly  against  a 
bracket  at  the  lower  sidewall  panel  due 
to  insufficient  clearance  between  the 
bracket  and  seat  wire  assembly,  which 
could  result  in  arcing  damage  to  the 
passenger  seat  wire  assembly  and 
consequent  smoke  and  fire  in  the  main 
cabin. 

DATES:  Comments  must  be  received  by 
March  17,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
263-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi-om 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California. 


FOR  FURTHER  INFORMATION  CONTACT: 

Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
v^rritten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rides  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AH  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentEd,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-263-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-263-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Supplementary  Information 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  instance  in  which  a  seat 
control  circuit  breaker  tripped  while  a 
crew  member  was  checking  a  problem 
with  the  controls  of  a  first  class 
passenger  seat.  The  circuit  breaker  was 
reset  and  subsequently  an  arc  was 
observed  emanating  from  the  passenger 
seat  wire  assembly  at  the  base  of  the 


sidewall  panel  at  fuselage  station 
Y=675.  This  incident  occurred  on  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  This  arcing  caused  a 
foam  material  to  ignite.  Investigation 
revealed  that  the  passenger  seat  wire 
assembly  had  been  chafing  on  a  bracket 
at  the  lower  sidewall  panel.  This 
condition  has  been  attributed  to 
insufficient  clearance  between  the 
bracket  and  seat  wire  assembly.  This 
condition,  if  not  corrected,  could  result 
in  smoke  and  fire  in  the  main  cabin. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occurred  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-1 1  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  imsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A152,  dated  August  9, 
1999,  which  describes  procedures  for  a 
one-time  detailed  visual  inspection  of 
the  passenger  seat  wire  assembly  to 
detect  chafed  or  damaged  wires;  repair, 
if  necessary;  and  installation  of 
protective  sleeving.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  tmsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  128 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
32  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  2  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
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rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  |  troposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $3,840,  or 
$120  per  ail  plane. 

It  would  \  ake  approximately  2  work 
hours  per  ai  rplane  to  accomplish  the 
proposed  installation  of  protective 
sleeving,  at  an  average  labor  rate  of  $60 
per  work  he  ur.  Based  on  these  figiues, 
the  cost  im|  act  of  the  installation 
proposed  b;  ■  this  AD  on  U.S.  operators 
is  estimate^  to  be  $3,840,  or  $120  per 
airplane. 

The  cost  i  mpact  figiires  discussed 
above  are  bi  sed  on  assumptions  that  no 
operator  ha|  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  iiat  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  weie  not  adopted. 


Regulatory 


[mpact 


The  regul  itions  proposed  herein 
would  not  h  ave  a  substantial  direct 
effect  on  th<  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  i  esponsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determi  ned  that  this  proposal 
would  not  h  ave  federalism  implications 
under  Execi  itive  Order  13132. 

For  the  re  isons  discussed  above,  I 
certify  that  i  his  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significai  it  rule"  under  the  DOT 
Regulatory  1  "olicies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  iiipact,  positive  or  negative, 
on  a  substai  tial  number  of  small  entities 
under  the  ci  iteria  of  the  Regulatory 
Flexibility  J  ict.  A  copy  of  the  draft 
regulatory  e  valuation  prepared  for  this 
action  is  coi  itained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  t  le  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


d(l 


Accordin  ;ly,  pursuant  to  the 
egated  to  me  by  the 

the  Federal  Aviation 
on  proposes  to  amend  part 
Fe^lerai  Aviation  Regulations 
39)  as  follows: 


authority 
Administral  or 
Administra^ 
39  of  the 
(14CFRpait 


1 .  The  authority 
continues  t(  i 


in  14  CFR  Part  39 

,  Aircraft,  Aviation 


List  of  Subi*cts 

Air  trans{  ortation 
safety,  Safel  y. 

The  Propos  id  Amendment 


PART  39— AIRWORTHINESS 
DIRECTIVE  S 


citation  for  part  39 
read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-263- 
AD. 
Applicability:  Model  MD-1 1  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A152,  dated 
August  9, 1999;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  passenger  seat 
wire  assembly  against  a  bracket  at  the  lower 
sidewall  panel  due  to  insufficient  clearance 
between  the  bracket  and  seat  wire  assembly, 
which  could  result  in  arcing  damage  to  the 
passenger  seat  wire  assembly  and  consequent 
smoke  and  fire  in  the  main  cabin,  accomplish 
the  following: 

Inspection,  Installation,  and  Repair,  If 
Necessary     * 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  of  the  passenger  seat  wire 
assembly  to  defect  chafed  or  damaged  wires, 
and  install  protective  sleeving,  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A152,  dated  August  9, 
1999.  If  any  chafed  or  damaged  wire  is  found, 
prior  to  further  flight,  repair  in  accordance 
with  the  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  sy.stem,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
21.2000. 
Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  00-  2003  Filed  1-31-00;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-264-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDoimell  Douglas  Model  MD- 
1 1  series  airplanes.  This  proposal  would 
require  a  one-time  detailed  visual 
inspection  of  the  electrical  connections 
to  detect  corrosion;  repair,  if  necessary; 
and  installation  of  new  circuit  breakers 
and  associated  wiring.  This  proposal  is 
prompted  by  a  report  that  the  ratings  of 
certain  circuit  breakers  of  a  certain 
video  entertainment  system  exceed  the 
ratings  of  their  associated  electrical 
connector  contacts.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  a  disparity  between 
the  ratings  of  certain  circuit  breakers 
and  their  associated  electrical  connector 
contacts,  which  could  damage  the 
electrical  connector  contacts  and  cause 
possible  arcing  and  heat  damage  to  the 
electrical  connector. 
DATES:  Comments  must  be  received  by 
March  17,2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
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Attention:  Rules  Docket  No.  99-NM- 
264-AD,  1601  Lind  Avenue,  SW., 
Kenton,  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from-, 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  ride  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
arid  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docjcet. 

CftuHrtenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-264-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NFRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-264-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Supplementary  Inibrmation 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  that  the  ratings  of  certain  circuit 
breakers  of  a  certain  video 
entertainment  system  exceed  the  ratings 
of  their  associated  electrical  connector 
contacts  on  McDonnell  Douglas  Model 
MD-11  series  airplanes.  This 
discrepancy  between  the  ratings  of  the 
circuit  breakers  and  their  associated 
electrical  connector  contacts  can  allow 
the  contacts  to  be  damaged  before  the 
circuit  breakers  trip.  Investigation 
revealed  that  this  condition  is  a  result 
of  a  design  oversight  that  allows  the  use 
of  the  subject  circuit  breakers.  This 
condition,  if  not  corrected,  could  result 
in  damage  to  the  electrical  connector 
contacts  and  cause  possible  arcing  and 
heat  damage  to  the  electrical  connector. 

This  condition  is  not  considered  to  be 
related  to  an  accident  that  occiured  off 
the  coast  of  Nova  Scotia  involving  a 
McDoimell  Douglas  Model  MD-11 
series  airplanes.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Relevant  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-1 1  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
MDll-23-082,  dated  August  17,  1999, 
which  describes  procedures  for  a  one- 
time detailed  visual  inspection  of  the 
electrical  connections  to  detect 
corrosion,  and  repair,  if  necessary.  The 
service  bulletin  also  describes 
procedures  for  installation  of  new 
circuit  breakers  and  associated  electrical 
wiring  (including  modification  of  a 
certain  nameplate).  The  modification 
involves  marking  the  backside  of  the 
nameplate  with  breaker  numbers  and 


applying  a  label.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  imsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  1 2  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  1 2 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  30  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  The 
manufacturer  has  committed  previously 
to  its  customers  that  it  will  bear  the  cost 
of  replacement  parts.  As  a  result,  the 
cost  of  those  parts  is  not  attributable  to 
this  proposed  AD.  Based  on  this 
information  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $21,600,  or  $1,800  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in^the  future  if 
this  AD  were  not  adopted.  However,  the 
FAA  has  been  advised  that 
manufacturer  warranty  remedies  are 
available  for  labor  costs  associated  with 
accomplishing  the  actions  required  by 
this  proposed  AD.  Therefore,  the  future 
economic  cost  impact  of  this  rule  on 
U.S.  operators  may  be  less  than  the  cost 
impact  figure  indicated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
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economic  in  pact,  positive  or  negative, 
on  a  substan  dal  number  of  small  entities 
imder  the  or  teria  of  the  Regulatory 
Flexibility  Ad.  A.  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  corttained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  tne  Rules  Docket  at  the 
location  proyided  under  the  caption 
ADDRESSES.  ! 

List  of  SubjeUs  in  14  CFR  Part  39 

Air  transpprtation.  Aircraft,  Aviation 
safety,  Safet 

The  Propoat^  Amendment 

Accordin^y,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— APRWORTHINESS 
DIRECTIVE^ 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  ^  9  U.S.C.  106(g),  40113,  44701. 

§39.13    [An4ndMn 

2.  Section  j39.13  is  amended  by 
adding  the  fikllowing  new  airworthiness 
directive:      j 

McDonnell  Douglas:  Docket  99-NM-264- 
AD. 


Applicabili 
airplanes,  as  1 
Service 
17,  1999 

Note  1:  Thi! 
identified  in 


)y: 


tie  I 


reg  trdle 


provision, 
modiRed, 
subject  to  the 
airplanes  that 
repaired  so 
requirements 
owner/operat^i 
alternative 
accordance 
The  request 
the  effect  of 
repair  on  the 
this  AD;  and, 
been  eliminated 
specific 
Compliance 


I  th  It 


•the 


accomplished  previously 


icil 


Model  MD-1 1  series 
sted  in  McDonnell  Douglas 
BuUedn  MDll-23-082,  dated  August 
corticated  in  any  category. 

AD  applies  to  each  airplane 
preceding  applicability 
ess  of  whether  it  has  been 
altered,  or  repaired  in  the  area 
'equirements  of  this  AD.  For 
have  been  modified,  altered,  or 

the  performance  of  the 
)f  this  AD  is  affected,  the 
r  must  request  approval  for  an 
m^od  of  compliance  in 

paragraph  (b)  of  tiiis  AD. 
sliould  include  an  assessment  of 
modification,  alteration,  or 
I  insafe  condition  addressed  by 
f  the  unsafe  condition  has  not 
the  request  should  include 
propdsed  actions  to  address  it. 


:  Required  as  indicated,  unless 


( ama 


To  prevent 
of  certain  circtiit 
associated  electrical 
which  could 
contacts  and 
to  the  electri 
following: 

Inspection,  In  stallation,  and  Repair,  If 
Necessary 


disparity  between  the  ratings 
breakers  and  their 

connector  contacts, 
age  the  electrical  connector 
{  ossible  arcing  and  heat  damage 
connector,  aocomplish  the 


(a)  Within 
this  AD,  perfc  rm 
of  certain  elec  Lrical 


year  after  the  effective  date  of 
a  detailed  visual  inspection 
connections  to  detect 


corrosion,  and  install  new  circuit  breakers 
and  associated  electrical  wiring  (including 
modification  of  a  certain  nameplate),  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MDll-23-082,  dated  August  17, 
1999.  If  any  corrosion  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
21.2000. 
Vi  L.  Lipski, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-2004  Filed  1-31-00;  8:45  am] 
BIUJNG  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-265-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and  MD-11F 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 


directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-1 1  and 
MD-1  IF  series  airplanes,  that  currently 
requires  modification  of  the  external 
power  feeder  cable  clamping 
installation.  That  AD  was  prompted  by 
reports  of  damage  to  the  external  power 
feeder  cables  located  under  the  forward 
cargo  compartment  floor,  which  was 
caused  by  excessive  cable  length  and/or 
maintenance  personnel  stepping  on  the 
cables.  This  action  would  add  a  new 
requirement  to  accomplish  a  detailed 
visual  inspection  of  the  external  power 
feeder  cables  to  detect  chafed  or 
damaged  wires;  and  repair,  if  necessary. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  arcing  from 
occurring  under  the  forward  cargo 
compartment  floor  as  a  result  of 
damaged  external  power  feeder  cables,  a 
situation  that  could  lead  to  a  fire  at  this 
location. 

DATES:  Comments  must  be  received  by 
March  17,2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
265-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  . 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer,  " 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
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identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  vdshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-265-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-265-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion  * 

On  May  23,  1994,  the  FAA  issued  AD 
94-11-06,  amendment  39-8922  (59  FR 
27972,  May  31,  1994),  which  is 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  MD-llF 
series  airplcmes.  That  AD  requires 
modification  of  the  external  power 
feeder  cable  clamping  installation.  The 
requirements  of  that  AD  are  intended  to 
prevent  arcing  from  occurring  under  the 
forward  cargo  compartment  floor  as  a 
result  of  damaged  external  power  feeder 
cables,  a  situation  that  could  lead  to  a 
fire  at  this  location. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  94-11-06, 
the  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A078,  Revision  01, 
dated  June  16,  1999,  which  describes 
procediu-es  for  a  detailed  visual 
inspection  of  the  external  power  feeder 
cables  to  detect  chafed  or  damaged 
wires;  and  repair,  if  necessary.  The 
service  bulletin  also  describes 
procedm-es  for  the  same  modification  of 
the  external  power  feeder  cable 
clamping  installation  that  is  described 


in  McDonnell  Douglas  Service  Bulletin 
24-78,  dated  May  10,  1994  (which  was 
referenced  in  AD  94-1 1-06  as  the 
appropriate  soiuce  of  service 
information). 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  94-11-06  to  continue  to 
require  modification  of  the  external 
power  feeder  cable  clamping 
installation.  The  proposed  AD  also 
would  require  accomplishment  of  the 
actions  specified  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A078 
described  previously. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  and 
MD-llF  series  airplanes,  is  continuing 
to  review  all  aspects  of  the  service 
history  of  those  airplanes  to  identify 
potential  imsafe  conditions  and  to  take 
appropriate  corrective  actions.  This 
proposed  AD  is  one  of  a  series  of  actions 
identified  diuing  that  process.  The 
process  is  continuing  and  the  FAA  may 
consider  additional  ruleniaking  actions 
as  further  results  of  the  review  become 
available. 

Cost  Impact 

There  are  approximately  110 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
46  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  modification  of  the  external 
power  feeder  cable  clamping 
installation  that  is  ciurently  required  by 
AD  94-11-06,  and  retained  in  diis 
proposed  AD,  takes  approximately  3 
work  hoiu's  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  cost  approximately 
$395  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $26,450,  or  $575  per 
airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figm-es,  the  cost  impact  of  the  new 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be  $2,760, 
or  $60  per  airplane. 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8922  (59  FR 
27972,  May  31, 1994),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonnell  Douglas:  Docket  99-NM-265- 
AD.  Supersedes  AD  94-11-06, 
amendment  39-8922. 
Applicability:  Mode\  MD-11  and  MD-llF 
series  airplanes,  as  listed  in  McDonnell 
Douglas  Service  Bulletin  24-78,  dated  May 
10,  1994;  certificated  in  any  category. 
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24-78,  dated 
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days  after  June  15, 1994  (the 
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ify  the  external  power  feeder 
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Douglas  Service  Bulletin 
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New  Requirei  lents  of  This  AD 
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Y=635.000 
damaged  wire^ 
McDonnell 
MD11-24A07$ 
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year  after  the  effective  date  of 
a  detailed  visual  inspection 
power  cables  between  stations 
Y=655.000  to  detect  chafed  or 
in  accordance  with 

as  Alert  Service  Bulletin      » 
Revision  01,  dated  June  16, 
I  lafed  or  damaged  wire  is  found, 
flight,  repair  in  accordance 
bulletin. 


D(  ugl 


I  servii  ;e 

Note  2:  For  he  purposes  of  this  AD,  a 
dettiiled  visual  inspection  is  defined  as:  "An 
examination  of  a  specific 
,  system,  installation,  or 
ditect  damage,  failure,  or 
Akrailable  lighting  is  normally 
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Inspection  aids  such  as  mirror, 
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compliance  time  that 
ceptable  level  of  safety  may  be 
by  the  Manager,  Los 
Certification  Office  (ACO), 
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submit  their  requests  through 
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may  add  comments  and  then 
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Note  3:  Information 
existence  of  a 


concerning  the 
jproved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
21,  2000. 
Vi  L.  Upski, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-2005  Filed  1-31-00;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  99-NM-266-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
1 1  series  airplanes.  This  proposal  would 
require  a  general  visual  inspection  to 
verify  that  the  circuit  breaker  panel  fully 
opens,  follow-on  inspections,  and 
corrective  actions,  if  necessary.  This 
proposal  is  prompted  by  an  incident  of 
an  operator  not  being  able  to  fully  open 
the  observer's  upper  main  circuit 
breaker  panel  due  to  a  certain  cable 
being  too  short.  The  actions  specified  by 
the  proposed  AD  are  intended  to  ensvu« 
that  the  upper  main  circuit  breaker 
panel  opens  fully.  If  the  panel  does  not 
open  fully,  meiintenance  activities  may 
be  hindered  and  cause  damage  to  the 
circmt  breaker  panel  and  wiring,  which 
could  result  in  electrical  arcing  and 
consequent  smoke  and  fire  in  the  flight 
compartment. 

DATES:  Comments  must  be  recwved  by 
March  17,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
266-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 


location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  99-NM-266-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
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FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-266-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Supplementary  Information 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  instance  of  an  operator  not 
being  able  to  fully  open  the  observer's 
upper  main  circuit  breaker  panel  of  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  Investigation  revealed 
that  a  direct  current  (DC)  power  feeder 
bus  cable  was  foimd  to  be  too  short, 
which  prevented  the  panel  from  being 
fully  opened.  If  the  panel  cannot  be 
opened,  maintenance  activities  may  be 
hindered  and  cause  damage  to  the 
circuit  breaker  panel  and  wiring.  Such 
damage  could  result  in  electrical  arcing 
and  consequent  smoke  and  fire  in  the 
flight  compartment. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occurred  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-1 1 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Relevant  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  diuing  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A130,  Revision  01, 
dated  September  20,  1999,  which 
describes  procedures  for  a  general  visual 
inspection  to  verify  that  the  circuit 
breaker  panel  fully  opens,  follow-on 
inspections,  and  corrective  actions,  if 
necessary.  The  follow-on  inspections 
involve  a  detailed  visual  inspection  of 
the  wires  between  circuit  breakers  Bl- 
213  and  B 1-300  to  terminal  strip  S3- 
602  to  detect  chafing  damage;  and  a 
detailed  visual  inspection  of  the  route 
path  of  the  subject  area  to  detect  chafing 
damage  and  to  determine  if  the  wire  can 
be  adjusted  or  if  the  wire  must  be 
replaced;  as  applicable.  The  corrective 
actions  include  adjusting  the  wire, 
replacing  the  wire  with  a  new  wdre,  and 


repairing  chafing  damage. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been, 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  161 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
66  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,960,  or  $60  per 
airplane. 

The  cost  impact  figm^  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu-e  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nmnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regidatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-266- 
AD. 

Applicability:  Model  MD-1 1  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A130, 
Revision  01.  dated  September  20, 1999; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  upper  main  circuit 
breaker  panel  opens  fully,  accomplish  the 
following: 

Inspection  and  a  Follow-On  Inspection 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  general  visual 
inspection  to  verify  that  the  circuit  breaker 
panel  fully  opens  in  accordance  with 
McDonnell  IJouglas  Alert  Service  Bulletin 
MD11-24A130.  Revision  01,  dated 
September  20,  1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop" 
light,  and  may  require  removal  or  of>ening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 
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Special  Flight  Permits 

(f)  Special  f  ight  permits  may  be  issued  in 
accordance  wi  th  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  wh«  re  the  requirements  of  this  AD 
can  be  accom]  lished. 


Issued  in  Renton,  Washington,  on  January 
21,  2000. 
Vi  L.  Lipski, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-2006  Filed  1-31-00;  8:45  am] 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-267-AD] 

RIN2120-AA64 

Airworthiness  Directives;  IMcDonnell 
Douglas  Model  MD-11  and  MD-11F 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  and  MD-llF  series  airplanes.  This 
proposal  would  require  a  one-time 
detailed  visual  inspection  of  the  ' 

generator  power  feeder  wires  to  detect 
chafed  or  damage  wires;  repair,  if 
necessary;  and  a  modification  of  the 
generator  power  feeder  wire  installation. 
This  proposal  is  prompted  by  reports  of 
generator  power  feeder  wire  chafing  on 
the  closeout  rib  of  the  wing  leading  edge 
at  a  certain  station  due  to  insufficient 
clearance  between  the  generator  power 
feeder  wires  and  the  closeout  rib.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  chafed  and 
burnt  generator  power  feeder  wires, 
which  could  result  in  arcing  damage  to 
a  certain  closeout  rib  of  the  wing 
leading  edge  and  fire  damage  to  the 
wing  structure,  and  consequent  reduced 
structural  integrity  of  the  wing. 
DATES:  Comments  must  be  received  by 
March  17,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
267-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  ft'om 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 


Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  AJigeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 

The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environments, 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-267-AD."  The 
postcard  will  be  date  stamped  and 
retvuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-267-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 
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Supplementary  Information 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  instances  of  the  generator 
power  feeder  wires  chafing  on  the 
closeout  rib  of  the  wing  leading  edge  at 
station  Xcw=130  on  McDonnell  Douglas 
Model  MD-11  and  MD-llF  series 
airplanes.  In  one  case,  the  wire  was 
found  hximt  with  bum  residue  on  the 
leading  edge  closeout  rib.  In  this 
instance,  the  opposite  side  of  the  wire 
installation  was  inspected  and  was  also 
found  to  be  chafing  on  the  closeout  rib. 
Investigation  revealed  that  there  is 
insufficient  clearance  between  the 
power  feeder  wires  and  the  closeout  rib. 
This  condition,  if  not  corrected,  could 
result  in  arcing  damage  to  the  closeout 
rib  of  the  wing  leading  edge  at  station 
Xcw=130  and  fire  damage  to  the  wing 
struct\ue,  and  consequent  reduced 
structural  integrity  of  the  wing. 

This  incident  is  not  considered  to  be 
related  to  em  accident  that  occmred  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  and 
MD-llF  series  airplanes,  is  continuing 
to  review  all  aspects  of  the  service 
history  of  those  airplanes  to  identify 
potential  unsafe  conditions  and  to  take 
appropriate  corrective  actions.  This 
proposed  airworthiness  directive  (AD)  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A1 72,  dated 
September  8,  1999,  which  describes 
procedures  for  a  one-time  detailed 
visual  inspection  of  the  generator  power 
feeder  wire  installation  to  detect  chafed 
or  damage  wires;  repair,  if  necessary; 
and  modification  of  the  power  feeder 
wire  installation.  The  modification 
involves  removal  of  existing  power 
feeder  clamps  from  the  mounting 
bracket  at  station  Xcw  =130.6409  and 
reinstallation  of  clamps  using  a  new 
spacer  and  attaching  parts. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  189 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
66  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions  and  that  the  average  labor  rate 
is  $60  per  work  hoiu'.  Based  on  these 
figiues,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$3,960,  or  $60  per  airplane. 

The  cost  impact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu-e  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regvdatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
^continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-267- 
AD. 

Applicability:  Model  MD-11  and  MD-llF 
series  airplanes,  as  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A172.  dated  September  8,  1999; 
certificated  in  any  categorj'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  if  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplane  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafed  and  burnt  generator 
power  feeder  wires,  which  could  result  in 
arcing  damage  to  a  certain  closeout  rib  of  the 
wing  leading  edge  and  fire  damage  to  the 
wing  structure,  and  consequent  reduced 
structural  integrity  of  the  wing,  accomplish 
the  following: 

Inspection;  Repair,  If  Necessary;  and 
Modification 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  of  the  generator  power  feeder 
wires  to  detect  chafed  or  damaged  wires,  and 
modify  the  generator  power  feeder  wire 
installation  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A172.  dated  September  8, 1999.  If  any 
chafed  or  damaged  wire  is  found,  prior  to 
further  flight,  repair  in  accordance  with  the 
service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 
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Note  3:  Info  -mation  concerning  the 
existence  of  a  )proved  alternative  methods  of 
compliance  w  ith  this  AD,  if  any,  may  be 
obtained  fironjthe  Los  Angeles  ACO. 


Special  Flight 

(c)  Special 
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Issued  in 
21.2000. 
Vi  L.  Lipski 

Acting  Managfe, 
Directorate,  A  rcraft 
(FR  Doc.  00-2  X)7 
BILUNG  CODE  4110-13-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Avi4tion  Administration 

14  CFR  Parti  39 

[Docket  No.  96-NM-268-A0] 

RIN  2120-AA^ 

Airworthlnets  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes    . 

AGENCY:  Fedpral  Aviation 

Administrat  on,  DOT. 

ACTION:  Noti  :e  of  proposed  rulemaking 

(NPRM). 
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that  is  applicable  to 
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smoke  and  fire  in  the  forward  cargo 
compartment. 

DATES:  Comments  must  be  received  by 
March  17,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
268-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Aiigeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identiiy  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-268-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy' of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-268-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Supplementary  Information 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  reports  of  feiiliue  of  the 
external  ground  power  feeder  cable  on 
McDonnell  Douglas  Model  MD-11 
series  airplanes.  Investigation  revealed 
that  the  cables  were  chafed  during 
removal  of  the  sump  panels  of  the  cargo 
floor  during  prior  maintenance  visits. 
This  condition,  if  not  corrected,  could 
result  in  chafing  and  damage  to  external 
ground  power  feeder  cables,  which 
could  result  in  electrical  arcing  and 
consequent  structural  damage  and 
smoke  and  fire  in  the  forward  cargo 
compartment. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occurred  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-1 1 
series  airplane.  The  cause  of  that 
accident  is  still  imder  investigation. 

Other  Relevant  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  imsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A008,  Revision  01, ' 
dated  December  2,  1999,  which 
describes  procedures  for  a  detailed 
visual  inspection  of  the  external  power 
feeder  cables  in  the  forward  cargo 
compartment  between  stations 
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Y=879.000  and  Y=1019.000  left  of 
centerline  to  detect  chafing  or  damage; 
repair,  if  necessary;  and  installation  of 
spiral  wrap.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  38  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  14 
airplanes  (3  airplanes  identified  as 
Group  1  and  1 1  airplanes  identified  as 
Group  2)  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

For  Group  1  airplanes,  the  FAA 
estimates  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
installation  of  spiral  wrap,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $140  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  of  Group 

1  airplanes  is  estimated  to  be  $960,  or 
$320  per  airplane. 

For  group  2  airplanes,  the  FAA 
estimates  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  approximately  3  work 
hours  per  airplane  to  accomplish  the 
proposed  installation  of  spiral  wrap. 
Required  parts  would  cost 
approximately  $140  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  of  Group 

2  airplanes  is  estimated  to  be  $4,840,  or 
$440  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  wo'uld 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 


it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  • 

authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13*s  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-268- 
AD. 
Applicability:  Model  MD-1 1  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A008. 
Revision  01.  dated  December  2,  1999; 
certificated  in  any  categon,'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  chafing  and  damage  to  external 
ground  power  feeder  cables,  which  could 
result  in  electrical  arcing  and  consequent 
structural  damage  and  smoke  and  fire  in  the 
forward  cargo  compartment,  accomplish  the 
following: 

Inspection  and  Modification 

(a)  Within  12  months  after  the  effective 
date  of  this  AD.  perform  a  detailed  visual 
inspection  of  the  external  ground  power 
feeder  cables  in  the  forward  cargo 
compartment  between  stations  Y=879.000 
and  Y=1019.000  left  of  centerline  to  detect 
chafing  or  damage,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A008.  Revision  01.  dated  December 
2.  1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  any  chafing  or  damage  is  detected, 
prior  to  further  flight,  repair  and  install  spiral 
wrap,  in  accordance  with  the  service 
bulletin. 

(2)  If  no  chafing  or  damage  is  detected, 
prior  to  further  flight,  install  spiral  wrap  in 
accordance  with  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
21,  2000. 
Vi  L.  Lipski, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-2008  Filed  1-31-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

I 
I 

14  CFR  Part  d9 

[Docket  No.  M-NI*-26»-AD] 

RIN  2120-AA6k 

Alrworthine^  DIrectlvM;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Noti(je  of  proposed  rulemaking 
(NPRM).        

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airpQanes.  This  proposal  would 
require  electrical  resistance 
measurement  of  the  ground  studs  of  the 
No.  2  generatpr  in  the  electrical  power 
center  of  the  center  accessory 
compartment  for  proper  electrical 
bonding  and  of  the  ground  studs  and 
circuit  breaker  terminations  in  the 
forward  cargi>  compartment  to  detect 
looseness  and  for  proper  electrical 
bonding;  and  corrective  actions,  if 
necessary.  This  proposal  is  prompted  by 
an  incident  cjf  charred  insulation 
blankets  in  the  forward  cargo 
compartment  in  the  area  of  the  external 
ground  powe^  receptacle  and  the  galley 
external  powjer  circuit  breakers,  and 
another  incident  of  a  No.  2  "generator 
off'  alert  while  the  generator  was  still 
on  line.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
arcing  and  overheating  of  terminals  and 
consequent  smoke  and  fire  in  the 
forward  carg(  t  compartment  due  to 
improper  boi  iding  of  groimd  studs  in 
the  forward  c  argo  compartment  and  in 
the  electrical  power  center  and  due  to 
improper  ins  :allation  of  circuit  breaker 
terminations 

DATES:  Comn  lents  must  be  received  by 
March  17.  2000. 

ADDRESSES:  £  ubmit  conmients  in 
triplicate  to  tbe  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Riiles  Docket  No.  99-NM- 
269-AD,  1601  Land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  nlay  be  inspected  at  this 
location  betv  een  9:00  a.m.  and  3:00 
p.m.,  Monda  /  through  Friday,  except 
Federal  holic  ays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  &om 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  lyivision,  3855  Lakewood 
Boulevard,  Uong  Beach,  California 


90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Augeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Commiuiications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  9»-NM-26»-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-269-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Supplementary  Information 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 


a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  one  incident  of  charred 
insulation  blankets  in  the  forward  cargo 
compartment  in  the  area  of  the  external 
groimd  power  receptacle  and  the  galley 
external  power  circuit  breakers,  and 
another  incident  of  a  No.  2  "generator 
off'  alert  while  the  generator  was  still 
on  line.  These  incidents  occiured  on 
McDoimell  Douglas  Model  MD-11 
series  airplanes.  Investigation  revealed 
that,  during  production,-the  groimd 
studs  in  the  forward  cargo  compartment 
and  electrical  power  center  (EPC)  were 
bonded  improperly.  Also,  investigation- 
revealed  that  three  of  the  nine  circuit 
breaker  terminations  of  the  galley  were 
loose  due  to  improper  installation 
during  production.  These  conditions,  if 
not  corrected,  could  residt  in  arcing  and 
overheating  of  circuit  breaker  terminals 
and  consequent  smoke  and  fire  in  the 
forward  cargo  compartment. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occurred  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjimction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A040,  Revision  01, 
dated  October  11,  1999,  which  describes 
procedm^s  an  electrical  resistance 
measurement  of  the  ground  studs  of  the 
No.  2  generator  in  the  electrical  power 
center  of  the  center  accessory 
compartment  for  proper  electrical 
bonding;  and  corrective  actions,  if 
necessary.  The  corrective  actions 
include  tightening  the  applicable 
fastener,  if  necessary,  and  electrically 
bonding  the  groimd  studs. 

The  service  bulletin  also  describes 
procediu-es  for  an  electrical  resistance 
measurement  of  the  ground  studs  and 
circuit  breaker  terminations  in  the 
forward  cargo  compartment  to  detect 
looseness  and  for  proper  electrical 
bonding,  and  corrective  actions,  if 
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necessary.  The  corrective  actions 
include  tightening  applicable  attaching 
parts  and  electrically  bonding  the 
ground  studs. 

Accomplishment  of  the  actions 
specified  in  the  service  bidletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  31  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  9 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  It  would 
take  approximately  2  work  hour  per 
airplane  to  accomplish  the  proposed 
measurements,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figiires,  the  cost  impact  of  the 
measurements  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $1,080, 
or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu*  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedm^s  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significemt 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regiUatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  tremsportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended]* 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-269- 
AD. 

Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A040, 
Revision  01,  dated  October  11,  1999; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  fb)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  and  overheating  of 
terminals  and  consequent  smoke  and  fire  in 
the  forward  cargo  compartment  due  to 
improper  bonding  of  ground  studs  in  the 
forward  cargo  compartment  and  in  the 
electrical  power  center  (EPC)  and  due  to 
improper  installation  of  circuit  breaker 
terminations,  accomplish  the  following: 

Resistance  Check  and  Corrective  Actions 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  accomplish  the  actions 
specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD,  Ln  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A040,  Revision  01.  dated  October  11. 1999. 

(1)  Perform  an  electrical  resistance 
measurement  of  the  ground  studs  of  the  No. 
2  generator  in  the  electrical  power  center  of 
the  center  accessory  compartment  for  proper 
electrical  bonding,  in  accordance  with  the 
service  bulletin.  * 


(i)  If  all  ground  studs  are  electrically 
bonded  properly,  prior  to  further  flight, 
tighten  applicable  fasteners,  if  necessary,  in 
accordance  with  the  service  bulletin. 

(ii)  If  any  ground  stud  is  not  electrically 
bonded  properly,  prior  to  further  flight, 
electrically  bond  the  ground  stud  in 
accordance  with  the  service  bulletin. 

(2)  Perform  an  electrical  resistance 
measurement  of  the  ground  studs  and  circuit 
breaker  terminations  in  the  forward  cargo 
compartment  to  detect  looseness  and  for 
proper  Electrical  bonding,  in  accordance  with 
the  service  bulletin. 

(i)  If  all  ground  studs  are  electrically 
bonded  properly,  prior  to  further  flight, 
tighten  applicable  attaching  parts  in 
accordance  with  the  service  bulletin. 

(ii)  If  any  circuit  breaker  termination  is 
found  loose,  tighten  in  accordance  with  the 
service  bulletin. 

(iii)  If  any  ground  stud  is  not  electrically 
bonded  properly,  prior  to  further  flight, 
electrically  bond  the  ground  stud  in 
accordance  writh  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compUance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
21,  2000. 
Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-2009  Filed  1-31-00;  8:45  amj 
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action:  Notii  :e  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  Tl  is  document  proposes  the 
adoption  of  i  new  airworthiness 
directive  (AI  i)  that  is  applicable  to 
certain  McD(  tnnell  Douglas  Model  MD- 
11  series  aiqilanes.  This  proposal  woidd 
require  a  gen  eral  visual  inspection  of 
wiring  behin  d  the  control  panel  of  the 
auxiliary  power  unit  (APU)  located  in 
the  cockpit  to  detect  chafing;  repair  if 
necessary;  aAd  modification  of  the 
wiring.  This  proposal  is  prompted  by  an 
incident  of  chafing  of  wire  bimdles  of 
the  control  r^odule  of  the  APU.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  chafing 
and  resultemj  arcing  due  to  insufficient 
clearance  between  the  wire  biuidles  and 
the  airplane  Structure,  which  could 
result  in  smcjke  and  fire  in  the  flight 
deck. 

DATES:  Comments  must  be  received  by 
March  17.  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  |he  Federal  Aviation 
AdministratiJDn  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Riles  Docket  No.  99-NM- 
270-AD,  1601  Lind  Avenue,  SW., 
Renton,  Wasiiington  98055-4056. 
Comments  nlay  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi'om 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  pivision,  3855  Lakewood 
Boulevard,  Uong  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L5    (2-60).  This  information 
may  be  exam  ined  at  the  FAA,  Transport 
Airplane  Dir  sctorate,  1601  Lind 
Avenue,  SW  ,  Renton.  Washington;  or  at 
the  FAA,  Trsnsport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California. 
FOR  FURTHER 
Brett  Portwobd 
Systems  and 
130L.  FAA, 
Directorate. 
Certification 
Boulevard 
90712-4137 
fax  (562) 
SUPPLEMENTARY 


INFORMATION  CONTACT: 

.  Aerospace  Engineer. 
Equipment  Branch,  ANM- 
ransport  Airplane 
OS  Angeles  Aircraft 
Office,  3960  Paramount 
Ljakewood,  California 
telephone  (562)  627-5350; 


627-5210. 


Comments  Ipvited 

Interested 
participate  i  v 
proposed  ru 
written  data 
they  may  desire 


INFORMATION: 


persons  are  invited  to 
the  making  of  the 
3  by  submitting  such 
views,  or  argtunents  as 
Communications  shall 


identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  aveiilable,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-270-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-270-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Supplementary  Information 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  one  instance  of  chafing  of  wire 
bundles  of  the  control  module  of  the 
auxiliary  power  unit  (APU)  located  in 
the  cockpit  overhead  panel.  This 
incident  occurred  on  a  McDonnell 
Douglas  Model  MD-1 1  series  airplane. 
The  chafing  has  been  attributed  to 
insufficient  clearance  between  the  wire 
bundles  and  airplane  structure.  This 
condition,  if  not  corrected,  could  result 
in  arcing  and  consequent  smoke  and  fire 
in  the  flight  deck. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occiured  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  imsafe 


conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A116,  Revision  01, 
dated  October  11, 1999,  which  describes 
procedures  for  a  general  visual 
inspection  of  wiring  behind  the  control 
panel  of  the  APU  located  in  the  cockpit 
to  detect  chafing;  repair,  if  necessary; 
and  modification  of  the  wiring  behind 
the  control  panel  of  the  APU.  The 
modification  includes  installation  of 
sleeving  and  fiber  tying  tape  over  wires. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  164 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
61  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  It  would 
take  approximately  1  work  hoiu  per 
airplane  to  accomplish  the  proposed 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figiues,  the  cost  impact  of  the  inspection 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $3,660,  or  $60  per 
airplane. 

The  FAA  also  estimates  that  it  would 
take  approximately  1  work  hour  per 
airplane  to  accomplish  the  proposed 
modification,  at  an  average  labor  rate  of 
$60  per  work  hoiu.  The  cost  of  required 
parts  would  be  nominal.  Based  on  these 
figiues,  the  cost  impact  of  the 
modification  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $3,660, 
or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted. 
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Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-27a- 
AD. 

Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A116. 
Revision  01,  dated  October  11,  1999;  except 
for  those  airplanes  on  which  the  modification 
specified  in  McDonnell  Douglas  Service 
Bulletin  MDll-24-116,  dated  May  14,  1997, 
has  been  accomplished;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 


4795 


altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  wire  chafing  of  the  control 
panel  of  the  auxiliary  power  unit  (APU)  and 
resultant  arcing  due  to  insufficient  clearance 
between  the  wire  bundles  and  the  airplane 
structure,  which  could  result  in  smoke  and 
fire  in  the  flight  deck,  accomplish  the' 
following: 

Inspection 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  perform  a  general  visual 
inspection  of  wiring  behind  the  control  panel 
of  the  APU  to  detect  chafing,  in  accordance 
with  McDonnell  Dduglas  Alert  Service 
Bulletin  MD11-24A116,  Revision  01,  dated 
October  11,  1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examinaUon  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  no  chafing  is  found,  prior  to  further 
flight,  accomplish  the  requirements  of 
paragraph  (b)  of  this  AD. 

(2)  If  any  chafing  is  found,  prior  to  further 
flight,  repair  in  accordance  with  the  service 
bulletin  and  accomplish  the  requirements  of 
paragraph  (b)  of  this  AD.  * 

Modification 

(b)  Modify  the  wiring  behind  the  APU 
control  panel  (i.e.,  install  sleeving  and  fiber 
tying  tape  over  wires)  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A116,  Revision  01,  dated  October 
11,1999. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compUance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
21,  2000. 

Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-2010  Filed  1-31-00;  8:45  am) 

BiUJNG  CODE  4910-13-U 


DEPARTMENT  OF  LABOR 

OccufMitional  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  S-777] 
RIN  1218-AB36 

Ergonomics  Program 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  U.S. 
Department  of  Labor. 
ACTION:  Proposed  rule;  extension  of 
public  comment  period;  rescheduling  of 
informal  public  hearing;  additional 
information  and  clarifications. 

SUMMARY:  OSHA  is  extending  the  public 
comment  period  for  its  proposed 
Ergonomics  Program  standard  to 
provide  the  public  an  additional  thirty 
(30)  days  to  submit  comments  on  the 
proposed  standard.  The  Agency  is  also 
rescheduling  the  informal  public 
hearing  on  the  proposed  rule  and  is 
extending  the  deadline  for  hearing 
participants  to  submit  their  hearing 
testimony  and  documentary  evidence. 
OSHA  is  also  using  this  document  to 
provide  the  public  with  additional 
information  and  to  clarify  materials  and 
data  that  were  discussed  in  the 
preamble  to  the  proposed  standard  as 
published  in  the  Federal  Register  on 
November  23,  1999. 
DATES:  Written  Comments:  Written 
conunents,  including  materials  such  as 
studies  and  journal  articles,  must  be 
postmarked  by  March  2,  2000.  If  you 
submit  comments  by  facsiitaile  or 
electronically  through  OSHA's  Internet 
site,  you  must  transmit  those  comments 
by  March  2,  2000. 

Informal  Public  Hearing:  The  hearing 
in  Washington,  DC,  will  ^in  at  9:30 
a.m.,  March  13,  2000,  at  the  Francis 
Perkins  Building,  200  Constitution 
Avenue,  Washington,  D.C.  20210.  The 
hearing  in  Washington  is  scheduled  to 
run  for  4  weeks  and  to  continue  in    . 
Chicago,  IL  beginning  April  11,  2000. 
We  will  provide  dates,  times,  and 
locations  for  the  continuation  of  the 
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hearing  at  ano  her  location  in  a 
supplemental  'ederal  Register 

document. 

Notice  oflni  ention  To  Appear  at  the 
Informal  Publ  c  Hearing:  Notices  of 
intention  to  aj  pear  at  the  informal 
public  hearing  were  required  to  have 
been  postmarked  by  January  24,  2000.  If 
the  rescheduling  of  the  hearings  makes 
it  necessary  for  you  to  change  your 
requested  heating  location  or  to 
substitute  a  witness,  you  may  do  so  by 
submitting  anjamendment  to  your 
notice  of  intention  to  appear, 
postmarked  nO  later  than  February  14. 
2000,  to  Ms.  Veneta  Chatmon  at  the 
address  listed  "below. 

Hearing  Tei  timony  and  Documentary 
Evidence:  If  y(  m  will  be  requesting  more 
than  10  minul  bs  for  your  presentation, 
or  if  you  will  1  >e  submitting 
docimientary  jvidence  at  the  hearing, 
you  must  subi  ait  the  full  testimony  and 
all  documenta  ry  evidence  you  intend  to 
present  at  the  hearing,  postmarked  by 
March  2.  200( . 

ADDRESSES:  M  ritten  Comments:  Mail: 
Submit  duplicate  copies  of  written 
comments  to:  OSHA  Docket  Office, 
Docket  No.  84777,  U.S.  Department  of 
Labor.  200  Co^istitution  Avenue,  N.W., 
Room  N-2621  Washington.  DC  20210. 
Telephone:  (202)  693-2350. 

Facsimile:  B  your  written  comments 
are  10  pages  t  r  less,  you  may  fax  them 
to  the  OSHA  pocket  Office.  The  Docket 
Office  fax  nuiiber  is  (202)  693-1648. 

Electronic:  Vou  may  also  submit 
comments  eh  ctronically  through 
OSHA's  Homspage  at  www.osiia.gov. 
Please  note  tl  at  you  may  not  attach 
materials  sue  i  as  studies  or  journal 
articles  to  yoi  ir  electronic  comments.  If 
you  wish  to  i  iclude  such  materials,  you 
must  submit  hem  separately  in 
duplicate  to  t  le  OSHA  Docket  Office  at 
the  address  li  sted  above.  When 
submitting  sv  ch  materials  to  the  OSHA 
Docket  Offict ,  you  must  clearly  identify 
your  electronic  conunents  by  name, 
date,  and  sub  ject,  so  that  we  can  attach 
them  to  your  electronic  comments. 
Amended .  Notices  of  Intention  To 
Appear:  Mai. :  If  the  rescheduling  of  the 
hearings  mal  es  it  necessary  for  you  to 
change  your  equested  hearing  location 
or  substitute  a  witness,  you  may  do  so 
by  submittin  ;  an  amendment  to  your 
notice  of  intf  ntion  to  appear  at  the 
informal  public  hearing.  The 
amendment  i  nust  be  postmarked  by 
February  14,  2000.  and  be  sent  to:  Ms. 
Veneta  Chati[ion,  OSHA  Office  of  Public 
Affairs.  Docket  No.  S-777,  U.S. 
Department  i  »f  Labor,  200  Constitution 
Avenue,  N.V  '.,  Room  N-3647, 
Washington.  DC  20210.  Telephone: 
(202)  693-21 19. 


Facsimile:  You  may  fax  your 
amendment  to  your  notice  of  intention 
to  appear  to  Ms.  Chatmon  at  (202)  693- 
1634,  no  later  than  February  14,  2000. 

Electronic:  You  may  also  submit  your 
amendment  to  your  notice  of  intention 
to  appear  electronically  through  OSHA's 
Homepage  at  wrww.osha.gov.  no  later 
than  February  14,  2000. 

Hearing  Testimony  and  Documentary 
Evidence:  You  must  submit  in 
quadruplicate  your  hearing  testimony 
and  the  documentary  evidence  you 
intend  to  present  at  the  informal  public 
hearing  to  Ms.  Chatmon  at  the  address 
above.  You  may  also  submit  your 
hearing  testimony  and  documentary 
evidence  on  disk  (SVz  inch)  in 
WordPerfect  5.1.  6.0,  6.1,  or  8.0,  or 
ASCn,  provided  that  you  also  send  the 
original  hard  copy  at  the  same  time. 

Informal  Public  Hearing:  The  informal 
public  hearing  to  be  held  in 
Washington,  DC,  will  be  located  in  the 
Frances  Perkins  Building,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W.,  Washington.  DC  20210. 
The  hearing  will  continue  in  Chicago.  IL 
on  April  11-21  and  will  subsequently 
continue  at  another  location.  Time  and 
location  for  the  regional  hearings  will  be 
announced  in  a  later  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
OSHA's  Ergonomics  Team  at  (202)  693- 
2116.  or  visit  the  OSHA  Homepage  at 
www.osha.gov. 

SUPPt-EMENTARY  INFORMATION: 
Background 

OSHA  published  its  proposed 
Ergonomics  Program  standard  in  the 
Federal  Register  on  November  23,  1999 
(64  FR  65768).  In  that  notice  of 
proposed  rulemaking,  we  provided  the 
public  with  70  days  to  submit  written 
comments,  extending  through  February 
1 ,  2000.  We  also  scheduled  an  informal 
public  hearing  beginning  in 
Washington,  DC,  on  February  22,  2000. 
continuing  in  Portland.  OR  on  March 
21-31,  2000,  and  in  Chicago,  IL,  from 
April  11-21.  2000.  Notices  of  intention 
to  appear  at  these  hearings  were  due  on 
January  24,  2000,  and  hearing  testimony 
and  documentary  evidence  were  due  on 
February  1,  2000.  OSHA  is  only, 
extending  the  comment  period;  notices 
of  intention  to  appear  may  be  amended 
only  if  the  rescheduling  of  the  hearings 
makes  it  necessary  to  change  your 
requested  hearing  location  or  to 
substitute  a  witness. 

Comment  Period  and  Informal  Public 
Hearing 

Many  interested  persons  have 
requested  that  we  provide  them  with 
additional  time  to  submit  written 


comments  and  that  we  reschedule  the 
hearings  to  allow  additional  time  to 
submit  documentary  evidence  and 
prepare  testimony.  OSHA  believes  that 
the  time  periods  established  in  the 
notice  of  proposed  rulemaking  provided 
the  public  with  adequate  time  to  review 
the  proposed  standard  and  prepare 
comments,  evidence,  and  testimony  for 
the  hearings.  In  light  of  the  interest 
expressed  by  the  public,  however,  we 
have  decided  to  provide  an  additional 
thirty  (30)  days  for  these  submittals. 
Accordingly,  written  comments,  hearing 
testimony,  and  documentary  evidence 
must  now  be  submitted  by  March  2, 
2000.  The  informal  public  hearing  in 
Washington,  DC  is  now  scheduled  to 
begin  on  March  13,  2000.  Except  for  the 
change  in  dates,  please  refer  to  Section 
XV  of  the  preamble  to  the  proposed  rule 
(Public  Participation — Notice  of 
Hearing)  for  information  on  how  to 
participate  in  the  public  comment 
period  and  the  informal  public  hearing 
(64  FR  at  66064-66066).  If  the 
rescheduling  of  the  hearing  makes  it 
necessary  for  you  to  substitute  a  witness 
or  change  the  location  at  which  you 
wish  to  testify,  you  may  file  an 
amendment  of  your  notice  of  intention 
to  appear  indicating  the  necessary 
changes.  Such  amendment  must  be 
submitted  by  February  14,  2000. 

Additional  Information  and 
Clarifications 

In  addition,  we  are  taking  this 
opportimity  to  clarify  that  OSHA  is 
relying  on  the  evidence  and  data  in 
Section  D  of  the  Preliminary  Risk 
Assessment,  including  the  data  shown 
in  Appendix  Vl-B,  for  its  estimates  of 
the  effectiveness  of  ergonomics  program 
interventions.  64  FR  65943-65975.  This 
evidence  is  relevant  both  to  the  risk 
assessment  and  the  economic  analysis. 
Accordingly,  we  are  clarifying  that  a 
statement  made  in  Section  VIII  of  the 
preamble.  Summary  of  the  Preliminary 
Economic  Analysis  and  Regulatory 
Flexibility  Analysis  (PEA/RFA)  (64  FR 
66002).  is  incorrect.  That  statement  is 
"A  review  of  88  studies  of  ergonomics 
program  interventions  showed  that  they 
reduced  MSDs  by  an  average  of  67 
percent  (the  median  effectiveness  rate 
for  these  studies  was  64  percent)."  The 
correct  statement  is  "A  review  of  80 
studies  of  ergonomics  program 
interventions  showed  that  they  reduced 
MSDs  by  an  average  of  73  percent  (the 
median  effectiveness  rate  for  these 
studies  was  76  percent)."  The  corrected 
statement  reflects  the  same  result 
reported  in  the  Preliminary  Risk 
Assessment  at  64  FR  65948  and  is  based 
on  data  from  the  intervention  studies 
presented  in  Appendix  VI-B  of  the 


m 
Federal  Register / Vol.  65,  No.  21 /Tuesday,  February  1,  2000 / Proposed  Rules  4797 


preamble  to  the  proposal  (64  FR  65954- 
65975).  We  have  placed  in  the  docket  a 
table  identifying,  by  first  author's  name 
and  exhibit  number,  the  80  studies  in 
Table  VI-B  that  were  used  to  calcidate 
the  percentage  reduction  in  total  MSDs 
(Exhibit  26-1643).  This  table  also 
identifies  the  studies  used  to  derive 
other  measiues  of  program  effectiveness, 
i.e.,  the  percent  reduction  in  lost 
workday  MSDs,  the  reduction  in  the 
number  of  workers'  compensation 
claims,  and  the  reduction  in  workers* 
compensation  costs.  In  all,  as  noted  in 
the  Preliminary  Risk  Assessment,  there 
are  a  total  of  92  case  studies  providing 
quantitative  evidence  on  one  or  more  of 
these  measiu-es  of  the  effectiveness  of 
ergonomic  program  interventions  in 
reducing  MSDs.  64  FR  65948. 

The  reference  to  88  studies  at  64  FR 
66002  and  the  associated  information  in 
Table  IV-l  of  the  full  economic  analysis 
(Ex.  28-1)  were  included  inadvertently 
as  the  result  of  an  editorial  error:  the 
failure  to  update  these  references  to 
reflect  the  final  results  reported  in  the 
Preliminary  Risk  Assessment.  These 
references  reflected  an  interim  analysis 
of  a  contractor-provided  database  of 
case  studies  that  had  not  yet  undergone 
OSHA  quality  control  reviews. 
Although  OSHA  is  not  relying  on  these 
materials  in  any  way,  in  the  event 
members  of  the  public  may  be  [ 
interested,  OSHA  is  placing  in  the 
record  two  exhibits  relevant  to  its 
interim  analysis.  Exhibit  26-1645  is  the 
contractor-provided  database  of  case 
studies  on  which  OSHA  based  the 
interim  analysis.  Exhibit  26-1644  is  a 
reconstruction,  to  the  extent  possible,  of 
the  interim  analysis. 

In  sum,  OSHA  is  providing  this 
additional  information  to  make  clear 
that  the  Agency  is  relying  on  the 
evidence  and  data  discussed  in  the 
Preliminary  Risk  Assessment,  including 
Appendix  VI-B,  as  the  basis  for  its 
estimate  of  the  effectiveness  of 
ergonomic  programs.  This  evidence  is 
relevant  both  to  the  risk  assessment  and 
the  economic  analysis.  OSHA  is  not 
relying  on  the  statement  referring  to  the 
88  studies  (64  FR  66002)  or  the 
information  in  Table  IV-l  of  the 
preliminary  economic  analysis  (Exhibit 
28-1,  Chapter  IV.  pp.  747-748).  OSHA 
notes  that  this  clarification  has  no  effect 
on  OSHA's  bottom  line  estimate  that 
ergonomics  programs  similar  to  the  one 
OSHA  has  proposed  will  achieve,  on 
average,  a  50  percent  reduction  in  the 
incidence  of  musculoskeletal  disorders. 
This  estimate  of  effectiveness  is 
substantially  below  the  median  and 
mean  reductions  projected  by  the 
Preliminary  Risk  Assessment  (64  FR 


65948)  and  by  the  statement  on  64  FR 
66002. 

Authority:  This  doctiment  was  prepared 
under  the  direction  of  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health,  U.  S.  Department  of  Labor. 
200  Constitution  Avenue,  N.W.,  Washington, 
DC  20210.  It  is  issued  under  sections  4,  6, 
and  8  of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  655,  657), 
Secretary  of  Labor's  Order  No.  6-96  (62  FT? 
Ill),  and  29  CFR  part  1911. 

Signed  at  Washington,  DC,  this  27th  day  of 
January,  2000. 

Charles  N.  Jeffress, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

[FR  Doc.  00-2200  Filed  1-2&-00;  10:01  am] 

BILUNG  CODE  4S10-2S-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  36 

Contracts  under  ttie  Indian  Self- 
Determlnation  Act  Removal  of 
Regulations 

agency:  Indian  Health  Service,  HHS. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  hidian  Health  Service 
(EHS)  is  proposing  the  elimination  of  42 
CFR  part  36,  subpart  I,  as  mandated  by 
Executive  Order  12866  to  streamline  the 
regidatory  process  and  enhance  the 
planning  and  coordination  of  new  and 
existing  regulations. 
DATES:  Comments  must  be  received  on 
or  before  April  3,  2000. 
ADDRESSES:  Conunents  may  be  sent  to 
Betty }.  Penn,  Regulations  Officer, 
Indian  Health  Service,  12300  Twinbrook 
Parkway,  Suite  450,  Rockville, 
Maryland  20852;  e-mailed  to 
bPenn@hqe.IHS.gov;  faxed  to  301/443- 
2316;  or  hand  delivered  to  the  above 
address.  Comments  will  available  for 
inspection  at  the  above  address  fi-om 
9:00  a.m.  through  4:00  p.m.  Monday 
through  Friday,  beginning 
approximately  2  weeks  after  publication 
of  this  dociunent  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  M.  Morris,  Director,  Division  of 
Regulatory  and  Legal  Affairs,  at  Suite 
450,  12300  Twinbrook  Parkway, 
Rockville,  MD  20852,  telephone:  (301) 
443-1116.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  On  June 
24,  1996,  the  Department  of  Health  and 
Human  Services  (HHS)  and  the 
Department  of  the  Interior  (DOI)  issued 
joint  regulations  authorized  by  section 


107  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  (ISDA), 
Public  Law  93-638,  as  amended,  25 
U.S.C.  450k.  These  joint  regulations, 
published  in  the  Federal  Register  on 
Jime  24,  1996,  and  codified  at  CFR  part 
900,  replaced  Department  regulations 
codified  at  42  CFR  part  36,  subpart  I, 
"Contracts  under  the  ISDA";  48  CFR 
section  352.280-4,  "Contracts  awarded 
under  the  ISDA";  48  CFR  352.380-4, 
"Contracts  awarded  under  the  ISDA; 
and  48  CFR  subpart  380.4,  "Contracts 
awarded  under  the  ISDA;"  because  they 
are  no  longer  necessary  for  the 
Administration  of  the  IHS  Programs. 

Section  107(b)  of  the  ISDA  provides 
in  pertinent  part  that  "the  secretary  is 
authorized  to  repeal  any  regulation 
.    inconsistent  with  the  provisions  of  this 
act."  The  HHS  has  proposed  at  64  FR 
1344  to  revise  48  CFR,  Chapter  3,  to 
streamline  and  simplify  its  acquisition 
regvdations  (HHSRA)  in  accordance 
with  the  directions  of  the  National 
Performcuice  Review.  In  so  doing,  the 
sections  of  48  CFR  eliminated  by  the 
joint  rule  (25  CFR  part  900)  issued  by 
the  HHS  and  the  DOI  would  be 
removed.  Therefore,  this  document 
proposes  to  eliminate  only  subpart  I  of 
42  CFR  part  36. 

Publication  of  this  proposed  rule  by 
the  HHS  provides  the  public  and 
opportunify  to  participate  in  the 
rulemaking  process.  Interested  persons 
may  submit  written  comments  regarding 
this  proposed  rule  to  the  location 
identified  in  the  addresses  section  of 
this  doctunent. 

Executive  Order  12866 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  It 
proposes  only  to  remove  obsolete 
regulations. 

Regulatory  Flexibility  Act 

The  HHS  certifies  that  this  dociunent 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  since  it  only  proposes  to  remove 
obsolete  regulations. 

Executive  Order  12612 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
Federalism  effects  because  it  pertains 
solely  to  Federal-Tribal  relations  and 
will  not  interfere  with  the  roles,  rights, 
and  responsibilities  of  States. 

Paperwork  Reduction  Act  of  1995 

This  regulation  contains  no 
information  collection  requirement  that 
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would  require 
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notification  of  the  Office 


of  Managemei  t  and  Budget. 

The  authori  y  to  propose  the 
elimination  ol  these  regulations  is  42 
U.S.C.  2003  ajid  25  U.S.C.  13. 

List  of  Subject  s  in  42  CFR  Part  36 

American  Indians,  Alaska  Natives, 
Govenmient  p  roperty,  Health  care, 
Indians — business  and  finance. 

Dated:  Decerrber  13,  1999. 
Michael  H.  Tru  illo. 

Assistant  Surge  jn  General  Director.  Indian 
Health  Service. 

Approved:  lajiuary  20.  2000. 
Donna  E.  ShaU  la. 
Secretary  of  He  ilth  and  Human  Services. 

For  the  reas  ons  set  out  in  the 
preamble,  ant  under  the  authority  of  42 
U.S.C.  2003  aid  25  U.S.C.  13,  the 
Department  p  roposes  to  remove  subpart 
I  of  42  CFR  Pi  rt  36. 
[FR  Doc.  00-2018  Filed  1-31-00;  8:45  am) 

BILUNG  CODE  41«[>-16-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  '3 

[DA  00-66,  MM 


Radio  Broadcasting  Services;  McCooK, 
NE 


AGENCY: 

Commission 

action: 


Fed(  ral  Communications 
>ion. 
Propi  )sed  rule. 


Th3 


SUMMARY 

comments  or 
Radio  Group 
allotment  of 
^4E,  as  the  coknmunity 
Char  nel 


req 


Static 


service. 

to  McCook  ii 

Commission 

separation 

restriction  of 

miles)  west, 

NL;  100-51-^5 

spacing  to 

270Cl,Hill 

application 

272Cl,Keariey 

also  proposes 

FM  Table  of 

Channel 

McCook  to 

pursuant  to 

(BMPH-1 

Association 

channel. 

DATES:  Comments 

before  Marc  i 

comments  op 

ADDRESSES 

Commissior 


Docket  No.  00-6,  RM-9791] 


Commission  requests 
a  petition  filed  by  McCook 
LLC,  requesting  the 
Channel  271C1  to  McCook, 
•s  fifth  local  FM 
271C1  can  be  allotted 
compliance  with  the 
s  minimum  distance 
juirements  with  a  site 
19.6  kilometers  (12.2 
It  coordinates  40-12-00 
WL,  to  avoid  a  short- 
on  KKQY,  Channel 
,  KS,  and  the  pending 
Station  KRNY,  Channel 
NE.  The  Commission 
to  editorially  amend  the 
Allotments  by  substituting 
for  Channel  253C2  at 
r  (fleet  the  action  taken 
he  one-step  application 
99  )0301IC)  of  McCook  Media 
specifying  the  higher  class 


( ;itv, 
(f! 


253  CI 


must  be  filed  on  or 
6,  2000,  and  reply 
or  before  March  21,  2000. 
ederal  Communications 
.  445  12th  Street,  S.W., 


Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  David  M.  Stout, 
President,  McCook  Radio  Group,  LLC, 
1811  West  "O"  Street,  McCook,  NE 
69001  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-6,  adopted  January  5,  2000,  and 
released  January  14,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  00-2094  Filed  1-31-00;  8:45  am] 
BILUNG  CODE  S712-01-U 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-65,  MM  Docket  No.  00-5,  RM-9752] 

Radio  Broadcasting  Services;  Las 
Vegas  and  Pecos,  NM 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  BK 


Radio  seeking  the  substitution  of 
Channel  268C3  for  Channel  268A  at  Las 
Vegas,  NM,  the  reallotment  of  Channel 
268C3  to  Pecos,  NM,  as  the 
community's  first  local  aural  service, 
and  the  modification  of  its  construction 
permit  to  specify  operation  on  the 
higher  class  channel  and  Pecos  as  its 
community  of  license.  Channel  268C3 
can  be  allotted  to  Pecos  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  9.1  kilometers  (5.7 
miles)  east,  at  coordinates  35-32-54 
North  Latitude;  105-35-18  West 
Longitude,  to  accommodate  petitioner's 
desired  transmitter  site. 
DATES:  Comments  must  be  filed  on  or 
before  March  6,  2000,  and  reply 
conmients  on  or  before  March  21,  2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Lee  J.  Peltzman, 
Shainis  &  Peltzman,  Chartered,  Suite 
290,  1901  L  Street,  N.W.,  Washington, 
D.C.  20036  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-5,  adopted  January  5,  2000,  and 
released  January  14,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

"    List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-2093  Filed  1-31-00;  8:45  am] 

BILLING  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-25;  MM  Docket  No.  93-28;  RM-8172, 
RM-8299] 

Radio  Broadcasting  Services;  Colonial 
Heights,  TN 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule,  denial. 


SUMMARY:  The  Commission  denied  a 
petition  for  reconsideration  of  the 
Memorandum  Opinion  and  Order  on 
reconsideration,  62  FR  664,  published 
January  6,  1997,  filed  by  Newport' 
Publishing  Co.,  licensee  of  Station 
WMXK{FM),  Channel  240A  (95.9  MHz), 
Morristown,  Tennessee.  The 
Commission  rejected  Newport's  claim 
that  the  uncertainty  as  to  when  it  should 
change  the  frequency  of  WMXK(FM)  to 
accommodate  the  upgrade  of  Station 
WRZK{FM),  Channel  290A  (105.9  MHz), 
Colonial  Heights,  Tennessee,  was 
unduly  burdensome  and,  therefore, 
contrary  to  Commission  policy. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Bertron  Withers,  Jr.,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Memorandum  Opinion 
and  Order,  MM  Docket  93-28,  adopted 


January  6,  2000,  and  released  January  7, 
2000.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  Commission's  Reference  Center 
(room  CY-A257)  at  its  headquarters,  445 
12th  Street,  S.W.,  Washington.  DC 
20554.  The  complete  text  of  this 
decision  may  be  also  purchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800,  1231  20th  Street,  N.W., 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-2095  Filed  1-31-00;  8:45  ami 

WLLING  CODE  6712-01-U 
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Notices  > 


This  section  of  t  le  FEDERAL  REGISTER 
contains  documi  ints  other  than  rules  or 
proposed  rules  I  lat  are  applicable  to  the 
public.  Notices  (}f  hearings  and  investigations, 
committee  meet  ngs.  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  aptolications  and  agency 
statements  of  oi  ganization  and  functions  are 
examples  of  do<  uments  appearing  in  this 
section. 


DEPARTMEHtr  OF  AGRICULTURE 
Forest  Servh 

Southwest  ojegon  Province 
Interagency  Executive  Committee 
(PIEC)  Advisory  Committee 

agency:  Fore!  t  Service,  USDA. 
ACTION:  Notic  5  of  meeting. 


Southwest  Oregon  PIEC 
CoiAmittee  will  meet  on 
::000,  at  the  Jot's  Resort, 
Wedd^rbum  Loop  Road,  Gold 
The  meeting  will  begin 
continue  until  5:00  p.m. 
to  be  covered  include:  (1) 
•AC  recharter;  (2) 

Monitoring  update;  (3) 
Manage  EIS;  and  (4)  Public 


?o;i 
a:  id  I 


summary:  Th( 

Advisory 

February  16 

94360 

Beach,  Oreg 

at  9:00  a.m. 

Agenda  items 

Overview  of 

Implementati  m 

Survey  and  " 

Comment. 

FOR  FURTHER 

Direct 

to  Roger  Eveiison 

Committee 

Service, 

NW  Stewart 

97470,  phon 

Dated:  Ja 
Roger  ].  Evensbn 

Acting  Designc  ted 
[FR  Doc.  00-2(i68 
BILUNG  COOC 


Ump  q 


NF0RMAT10N  CONTACT: 

questi(  ins  regarding  this  meeting 
Province  Advisory 
Coordinator,  USDA,  Forest 
ua  National  Forest.  2900 
arkway,  Roseburg,  Oregon 
(541) 957-3344. 


nuary  24,  2000. 


Federal  Official. 

Filed  1-31-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Servwe 

Willamette  Pkrovlnclal  Advisory 
Committee  (fAC) 

AGENCY:  Fon  st  Service,  USDA. 
ACTION:  Acti(  m  of  Meeting. 


Tie 


SUMMARY: 

Advisory 
Thursday, 
meeting  is  s^ 
a.m.,  and  wi 
approxi 


mate  ly 
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will  be  held  at  the  Salem  Office  of  the 
Bureau  of  Land  Management,  1717 
Fabry  Road  SE,  Salem,  Oregon,  (503) 
375-5646,  The  tentative  agenda 
includes:  (1)  Presentation  of 
recommendations  by  Waldo  Basin 
Subcommittee,  (2)  Presentation  of 
recommendations  on  Survey  and 
Manage  Draft  EIS  by  Subcommittee,  and 
(3)  Roundtable  information  sharing  by 
PAC  members  and  federal  agency 
representatives  including  status  reports 
from  PAC  subcommittees.  The  Public 
Forum  is  tentatively  scheduled  to  begin 
at  11:30  a.m.  Time  allotted  for 
individual  presentations  will  be  limited 
to  3-4  minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
cannot  be  presented  within  the  time 
limits  for  the  Public  Fonmi.  Written 
comments  may  be  submitted  prior  to  the 
December  6  meeting  by  sending  them  to 
Designated  Federal  Official  Neal 
Forrester  at  the  address  given  below. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester;  Willamette 
National  Forest;  211  East  Seventh 
Avenue;  Eugene,  Oregon  97401;  (541) 
465-6924. 

Dated:  January  25,  2000. 
Richard  L.  Sawaya, 
Acting  Forest  Supervisor. 
[FR  Doc.  00-2069  Filed  1-31-00;  8:45  am] 
BILUNG  CODE  3410-11-M 


Willamette  Province 
Cohmiittee  (PAC)  will  meet  on 
February  17,  2000.  The 
<  heduled  to  begin  at  9:00 
1  conclude  at 
3:00  p.m.  The  meeting 


persons  who  will  attepd  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  January  18,  2000. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  00-2096  Filed  1-31-00:  8:45  am] 

BILUNG  CODE  6335-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  Louisiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Louisiana  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  6:00  p.m.  on  February  8, 
2000,  at  the  Four  Points  Hotel,  333 
Poydras,  New  Orleans,  Louisiana  70130. 
The  purpose  of  the  meeting  is  to  plan  a 
community  forum  on  environmental 
justice. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  York  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
York  State  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  6:30  p.m.  on  February 
16,  2000,  at  the  Radisson  Hotel  and 
Suites,  4243  Genesee  Street,  Buffalo, 
New  York  14225.  The  Committee  will 
release  its  report.  Equal  Housing 
Opportunities  in  New  York:  An 
Evaluation  of  Section  8  Housing 
Programs  in  Buffalo,  Rochester  and 
Syracuse.  The  Committee  will  also 
discuss  plans  for  a  new  project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chim,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  January  18,  2000. 
Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
'   [FR  Doc.  00-2097  Filed  1-31-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Office  of  the  General  Counsel;  Laws  or 
Regulations  Posing  Barriers  to 
Electronic  Commerce 

AGENCY:  Department  of  Commerce. 
ACTION:  Notice:  Request  for  public 
comment  on  laws  or  regulations  posing 
barriers  to  electronic  commerce. 


SUMMARY:  The  Department  of 
Commerce,  on  behalf  of  the  Subgroup 
on  Legal  Ban-iers  to  Electronic 
Commerce  ("Legal  Barriers  Subgroup") 
of  the  U.S.  Goverrunent  Working  Group 
on  Electronic  Commerce,  requests 
public  comments  and  suggestions 
concerning  policies,  laws  or  regulations 
that  need  to  be  adapted  in  order  to 
eliminate  barriers  to  and  promote 
electronic  commerce,  electronic 
services,  and  electronic  transactions. 
DATES:  Comments  are  requested  by 
March  17,  2000. 
ADDRESSES:  Comments  may  be 
submitted  via  the  Web  at  http:// 
www.ecommerce.  gov/ebaniers/ 
respond.  Alternatively,  electronic 
submissions  may  be  sent  as  documents 
attached  to  E-mail  messages  addressed 
to  ebarriers@ita.doc.gov.  Submissions 
made  as  E-mail  attachments  or 
submitted  on  floppy  disks  should  be  in 
WordPerfect,  Microsoft  Word  or  ASCII 
format.  Diskettes  should  be  labeled  with 
the  name  of  the  party  and  the  name  and 
version  of  the  word  processing  program 
used  to  create  the  document.  Paper 
submissions  may  be  mailed  to  the 
Subgroup  on  Legal  Barriers  to  Electronic 
Commerce,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Room  2815.  Washington 
D.C.  20230.  If  possible,  paper 
submissions  should  include  floppy 
disks  in  WordPerfect,  Microsoft  Word  or 
ASCII  format.  Except  for  floppy  disks 
with  paper  submissions,  duplicate 
copies  should  not  be  submitted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Clark,  phone:  202-482-3843; 
E-mail  kclark@doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  29,  1999,  President 
Clinton  issued  a  Presidential 
Memorandum  to  the  Heads  of  Executive 
Branch  Departments  and  Agencies 
entitled  "Facilitating  the  Growth  of 
Electronic  Commerce."  The  President 
noted  that  the  rapid  growth  of  the 
Internet  and  its  increasing  use 
throughout  the  world  for  electronic 
commerce  holds  great  promise  for 
American  consumers  and  for  the  Nation. 
Consumers  will  have  significantly 
greater  choice  and  convenience  and  will 


benefit  from  enhanced  competition  for 
their  business.  To  realize  this  promise, 
the  President  said,  it  is  essential  that 
government  facilitate  "not  only  retail 
activity,  which  has  increased 
substantially,  but  also  the  movement  to 
the  online  environment  of  other 
categories  of  transactions." 

The  President  noted  that  laws  and 
regulations  developed  before  the  advent 
of  electronic  commerce  may 
sigiiificantly  impede  consumers  and 
businesses  in  conducting  various  kinds 
of  transactions  electronically.  These 
impediments  can  involve  requirements 
that  particular  types  of  transactions  be 
conducted  on  paper  or  in  person,  or  that 
records  be  maintained  or  provided  in 
written  form.  They  may  also  include 
regulatory,  statutory  or  licensing 
requirements,  or  technical  standards 
and  other  policies,  that  hinder 
electronic  conunerce  or  otherwise 
require  business  or  transactions  to  be 
conducted  in  a  way  that  discriminates 
against  the  online  environment. 

Such  requirements  and  policies  must 
therefore  be  reviewed  and,  where 
appropriate,  adapted  to  the  new 
electronic  enviromnent.  But  the 
President  noted  that  in  making  these 
adaptations,  it  is  essential  to  ensure  that 
electronic  commerce  is  as  safe  for 
consumers  as  traditional  forms  of 
commerce. 

To  implement  these  objectives,  the 
President  mandated  that  the  United 
States  Government  Working  Group  on 
Electronic  Commerce:  (1)  Identify  laws 
and  regulations  that  impose  barriers  to 
the  growth  of  electronic  commerce,  and 
(2)  recommend  how  these  laws  and 
regulations  should  be  revised  to 
facilitate  the  development  of  electronic 
commerce,  while  ensuring  that 
protection  of  the  public  interest 
(including  consumer  protection)  is 
equivalent  to  that  provided  with  respect 
to  offline  commerce.  The  President 
mandated  that  the  Commerce 
Department  lead  a  subgroup  to 
implement  this  work,  and  the  Subgroup 
on  Legal  Barriers  to  Electronic 
Commerce  has  been  formed  to  carry  out 
those  responsibilities. 

The  President  directed  the  Subgroup 
to  invite  the  public  to  participate  in  this 
effort  by  identifying  laws  or  regulations 
that  may  obstruct,  hinder  or 
discriminate  against  electronic 
commerce,  including  those  that  should 
be  modified  on  a  priority  basis.  The 
Subgroup  was  also  charged  with 
inviting  public  comment  on  how  such 
laws  and  regulations  could  be  adapted 
to  the  electronic  environment  while 
ensuring  that  public  interest  protections 
will  be  equivalent  to  those  now 
provided  in  offline  conunerce.  This 


Notice  and  Request  for  Comment 
implements  those  directives. 

Scope  of  This  Request 

Areas  of  Focus  for  the  Working  Group 

Electronic  Transactions 

These  include  business-to-business 
and  consumer-to-business  transfer  of 
information,  money,  or  other  resources. 
(Note  that  transactions  between 
government  agencies  and  the  public  are 
excluded  from  this  review  because  they 
are  being  addressed  as  to  federal 
agencies  pursuant  to  the  Goverrunent 
Paperwork  Elimination  Act.) 

Merchandise  Sales 

The  Legal  Barriers  Subgroup  is 
interested  in  all  types  of  policy,  legal 
and  regulatory  impediments  to 
electronic  commerce  and  invites 
comment  on  any  that  may  be  identified. 
Conducting  business  in  the  sale  of  goods 
on  the  Internet  may  involve  a  wide 
range  of  issues  besides  the  actual 
transaction,  from  incorporation  and 
notice  requirements  to  warranty  or 
liability  policies.  Respondents  are 
invited  to  comment  on  such  issues  and 
to  identify  policies,  laws  or  regulations 
that  may  impede  the  offering  of  goods 
for  sale  electronically.  Comments  are 
also  requested  concerning  how  such 
barriers  could  be  removed  while 
ensuring  that  equivalent  consumer 
protections  to  those  guaranteed  in 
traditional  commerce  will  apply  to  the 
sale  of  goods  online. 

Offering  Services 

Comment  is  also  invited  concerning 
the  provision  of  professional  or  other 
services  by  electronic  means.  Such 
services  differ  from  industry  to  industry, 
but  may  be  dependent  on  certain 
statutory  or  regulatory  frameworks. 
Respondents  are  invited  to  comment  on 
whether  these  frameworks  discriminate 
against  the  provision  of  services  by 
electronic  means  or  make  electronic 
provision  of  services  more  difficult. 
Respondents  are  also  invited  to  discuss 
how  best  to  adapt  these  frameworks 
appropriately  to  the  online 
environment. 

Multiple  Party  Regulation 

The  Committee  is  especially 
interested  in  conunents  on  regulations 
governing  the  relationship  or  exchange 
of  information  between  different 
categories  of  private  parties  {e.g., 
between  banks  and  students  or 
insurance  companies  and  doctors). 
Respondents  are  invited  to  comment  on 
regulatory  provisions  that  address 
communication  between  parties,       , 
whether  these  provisions  impede 
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electronic  coi  amerce  due  to 
requirements  for  written  documentation 
or  other  actio  is  that  create  a 
disincentive  1  o  electronic  information 
transfer,  and  low  such  impediments 
could  be  rem  )ved  while  still  protecting 
the  public  inl  Brest. 

Independent  Agencies  Included  Within 
the  Scope  of  l  he  Inquiry 

This  reque!  t  invites  comments 
concerning  la  ws  or  regulations 
administered  by  any  federal  agency,  as 
the  President  s  Memorandum  invites 
participation  in  the  Working  Group  by 
independent  agencies  concerned  with 
its  work.  An]  comments  concerning 
laws  or  regulations  administered  by 
independent  agencies  will  be  forwarded 
to  those  agencies  for  their  consideration. 

Areas  of  Law  and  Regulation  Excluded 

This  reque  it  for  comment  focuses  on 
domestic  lav*  s  or  regulations  that  may 
adversely  affi  jct  electronic  commerce 
(although  thf  potential  effects  of  such 
laws  or  regul  itions  on  cross-border 
commerce  arp  relevant  to  this  inquiry 
and  may  be  ihcluded  in  any  response). 
However,  th«  Legal  Barriers  Subgroup 
will  refrain  f  om  reviewing  laws  and 
regulations  i:  i  areas  where 
comprehensive  activities  are  already 
underway  to  remove  regulatory  or  legal 
barriers  to  el  jctronic  commerce.  Areas 
excluded  fro  n  this  inquiry  include  the 
following: 

(1)  Treatiei,  international  laws, 
conventions  or  agreements,  or  the  laws 
of  countries  jther  than  the  United 
States. 

(2)  Tax  la\  rs  or  regulations. 

(3)  The  folowing  consumer 
protection  n  gulations.  which  are 
subject  to  cu  rrent  rulemaking 
proceedings  of  the  Board  of  Governors 
of  the  Federal  Reserve:  Regulation  B, 
relating  to  ti  e  Equal  Credit  Opportunity 
Act;  Regulat  on  E,  relating  to  the 
Electronic  F  md  Transfer  Act; 
Regulation  M,  relating  to  the  Consumer 
Leasing  Act;  Regulation  Z,  relating  to 
the  Truth  in  Lending  Act;  and 
Regulation  I ID,  relating  to  the  Truth  in 
Savings  Act 

(4)  Issues  jeing  addressed  pursuant  to 
the  Goveriui  lent  Paperwork  Elimination 
Act,  which  mandates  steps  to  be  taken 
by  the  Fedei  al  Government  to  remove 
barriers  to  e  ectronic  communications 
with  and  wi  thin  the  Federal 
government 

Note  conce  ming  State  or  local  laws  and 
regulations:  Harriers  to  electronic  commerce 
may  arise  sin  ply  from  a  lack  of  uniformity 
in  policies.  Is  ws,  standards  or  codes  among 
different  jurii  dictions.  Although  we  do  not 
request  comr  lents  about  individual  state  or 
local  laws  or  regulations,  respondents  may 


wish  to  identify  general  areas  in  which 
barriers  to  electronic  commerce  result  from 
State  or  local  policies,  laws,  or  practices;  or 
from  differing  State  and  federal  policies, 
laws,  licensing  requirements,  standards  or 
other  practices.  Respondents  also  may  wish 
to  conmient  on  whether  increased 
coordination  is  needed  between  the  Federal 
and  State  governments  to  avoid  unnecessary 
impediments  to  electronic  commerce. 

Basic  Questions  for  Public  Comment 

Conunents  on  any  issue  within  the 
scope  of  this  inquiry  are  welcome. 
However,  responses  to  the  following 
specific  questions  would  be  most 
helpful  to  the  Working  Group. 

1 .  Does  any  federal  agency- 
administered  law  or  regulation  impose 
an  impediment  to  the  conduct  by 
electronic  means  of  commercial 
transactions  between  you  or  yoiu  firm, 
company  or  organization  and  any  other 
non-government  party  or  parties?  (Be  as 
specific  as  possible  in  citing  or 
otherwise  identifying  the  law  or 
regulation.) 

2.  If  so: 

(a)  What  is  the  degree  of  the 
impediment?  (For  example,  does  it 
completely  bar  the  transaction  from 
occurring  electronically,  or  does  it  make 
the  transaction  more  difficult, 
expensive,  or  time-consuming  without 
barring  it  altogether?) 

(b)  What  is  the  nature  of  the 
impediment?  (For  example,  is  it  a 
recordkeeping  requirement,  a  "written 
notice"  requirement,  or  some  other  type 
of  requirement?) 

(c)  Can  you  provide  information  as  to 
the  costs  diat  are  associated  with  or 
result  from  the  legal  or  regulatory 
impediment? 

(d)  What  do  you  imderstand  to  be  the 
reason  for  imposing  the  requirement 
that  causes  the  impediment? 

(e)  Cein  you  suggest  alternative  ways, 
other  than  through  the  requirement  that 
causes  the  impediment,  by  which  the 
agency  could  achieve  the  goal  of  the 
requirement?  (Most  helpful  would  be 
examples  that  work  in  other  contexts.) 

(f)  Can  you  suggest  ways  in  which  the 
requirement  can  be  modified  to  remove 
or  reduce  the  impediment  while        ' 
continuing  to  provide  consumer 
protections  for  electronic  transactions 
that  are  equivalent  to  those  that  exist  for 
offline  transactions. 

Additional  Issues  or  Questions  for 
Public  Comment 

3.  Do  federal  laws  or  regulations  in 
any  particular  field  or  area  generally 
impose  significant  impediments  to  the 
conduct  of  commercial  transactions  by 
electronic  means?  If  so.  please  indicate 
how  they  result  in  such  impediments 
and  provide  any  suggestions  you  may 


have  to  remove  or  reduce  the 
impediments,  while  achieving  the 
purposes  of  the  laws  or  regulations  and 
maintaining  equivalent  consumer 
protections. 

4.  Are  there  particular  federal  laws  or 
regulations  that  should  be  modified  on 
a  priority  basis  because  they  currently 
inhibit  electronic  commerce  that  is 
otherwise  ready  to  take  place?  In 
responding  to  this  and  other  questions, 
you  are  urged  to  take  into  account  cross- 
border  transactions  that  are  now  likely 
to  occur  electronically. 

5.  Are  there  federal  laws  or 
regulations  that  should  be  clarified  to 
facilitate  electronic  conunerce  by 
preserving  important  public  interests  in 
the  area  of  online  commerce  such  as 
consumer  protection,  civil  rights  or  law 
enforcement? 

6.  Are  there  federal  laws  or 
regulations  that  constitute 
disproportionate  or  particular  barriers  to 
electronic  commerce  for  small 
businesses?  If  so,  are  there  changes  or 
solutions  you  can  suggest  that  would 
enable  small  businesses  to  engage  more 
easily  in  electronic  commerce? 

7.  To  the  extent  that  the  adaption  of 
laws  or  regulations  to  the  electronic 
enviroiunent  requires  electronic  notices 
or  disclosures,  can  you  offer  specific 
suggestions  as  to  formatting  or  other 
requirements  for  such  notices  or 
disclosures  to  ensure  that  they  are 
conspicuous  and  will  be  received  and 
understood? 

8.  From  the  standpoint  of  consumers, 
are  there  federal  laws  or  regulations  that 
have  already  been  adapted  to  the 
electronic  enviromnent  in  a  manner  that 
has  resulted  in  a  lessening  of  consumer 
protections — including  protections 
against  fraud,  or  against  over-reaching 
by  imscrupulous  or  exploitative 
entities?  If  so,  what  is  the  degree  of  the 
harm  involved,  or  the  amount  of  cost 
imposed? 

9.  Are  there  federal  laws  or 
regulations  that  have  already  been 
adapted  to  the  electronic  environment 
in  a  maimer  that  has  resulted  in  a 
lessening  of  other  public-interest 
protections,  such  as  those  involving 
health,  safety  or  the  enviroiunent? 

10.  Have  you  encountered  areas  in 
which  barriers  to  electronic  commerce 
result  from:  (a)  Particular  subject  areas 
or  types  of  State  laws;  (b)  a  lack  of 
imiformity.  or  conflicts,  among  State 
laws;  or  (c)  differing  or  conflicting  State 
and  federal  laws? 

11.  Have  you  encountered 
impediments  to  electronic  commerce 
that  stem  from  licensing  requirements, 
technical  standards,  codes,  or  other 
policies?  If  yes,  what  are  they  and  how 
could  they  be  removed? 
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12.  Have  you  encountered 
impediments  to  electronic  commerce 
that  stem  from  a  lack  of  uniformity  in 
such  requirements,  standards,  codes,  or 
other  policies  among  State  or  local 
governments  or  betwreen  them  and  the 
Federal  Government? 

Specificity  of  Responses  and  Comments 

Comments  and  responses  to  the 
questions  posed  in  this  notice  will  be 
most  helpful  if  they  are  specific  in  (1) 
identifying  federal  laws  or  regulations 
imposing  impediments  to  elelctronic 
commerce,  and  (2)  estimating  costs 
associated  with  these  impediments 
through  reduced  sales  or  business 
efficiency.  The  Working  Group  would 
appreciate  receiving  suggestions  for 
modifying  the  law,  regulation  or  policy 
to  reduce  or  remove  the  impediments, 
or  alternative  ways  (other  than  through 
the  provision  at  issue)  by  which  the 
agency  could  achieve  the  goal  of  the 
provision  while  maintaining  consumer 
and  public  protections  equivalent  to 
those  provided  for  transactions  taking 
place  by  non-electronic  means. 
Questions  1  and  2,  above,  provide  an 
example  of  the  degree  of  detail  in 
responses  that  would  be  most  helpful. 

Publication 

Comments  will  be  published  online  at 
h  ttp  .//www.ecommerce.gov/ebaniers/ 
review.  Respondents  should  not  submit 
materials  that  they  do  not  desire  to  be 
made  public. 

Authority:  Presidential  Memorandum, 
"Facilitating  the  Growth  of  Electronic 
Commerce,"  dated  November  29,  1999. 

Dated:  January  27.  2000. 
Andrew  J.  Pincus, 

General  Counsel,  Department  of  Commerce. 
[FR  Doc.  00-2198  Filed  1-31-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-357-007] 

Carbon  Steei  Wire  Rod  From 
Argentina:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Lmport  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 


SUMMARY:  On  November  19, 1999,  the 
Department  of  Conunerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidimiping  duty  order 


on  carbon  steel  wire  rod  from  Argentina 
(64  FR  63283).  We  prehminarily 
determined  that  sales  of  the  subject 
merchandise  were  made  below  normal 
value.  This  review  covers  one 
manufactiirer/exporter  of  the  subject 
merchandise  to  the  United  States, 
Acindar  Industria  Argentina  de  Aceros 
S.A.  ("Acindar")  and  the  period 
November  1,  1997  through  October  31, 
1998. 

We  gave  interested  parties  an  . 
opportimity  to  comment  on  the 
preliminary  results.  No  comments  were 
received.  We  have  made  no  changes  for 
the  final  results.  We  have  determined 
that  Acindar  has  made  sales  below 
normal  value  during  the  period  of 
review.  Accordingly,  we  wrill  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  on  entries  subject  to 
this  review. 

EFFECTIVE  DATE:  February  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Helen  M.  Kramer  or  Linda  Ludwig, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-0405  or  482-3833, 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Trade  and  Tariff  Act  of 
1930,  as  amended  (the  Act)  are 
references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amenchnents  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act  of  1994 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  references  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (1999). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  the 
preliminary  results  of  this  review  on 
November  19,  1999  (64  FR  63283).  We 
received  no  comments  from  interested 
parties.  The  Department  has  now 
completed  this  review  in  accordance 
with  section  751(a)  of  the  Act.  We  made 
no  changes  in  the  calculation 
methodology  from  the  preliminary 
results. 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
carbon  steel  wire  rod.  This  merchandise 
is  cmrently  classifiable  imder  HTS  item 
numbers  7213.20.00,  7212.31.30, 
72113.39.00,  721113.41.30,  7213.49.00, 
and  7213.50.00.  These  HTS  subheadings 
are  provided  for  convenience  and  U.S. 
Customs  purposes.  The  written 


description  of  the  scope  of  the 
proceeding  is  dispositive. 

Final  Results  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margin 
exists  for  the  period  November  1, 1997 
through  October  31,  1998: 


Manufacturer/exporter 

Margin 
(percent) 

Acindar  Industria  Argentina  de 
Aceros  S.A 

2.63 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  For  assessment  purposes,  the 
duty  assessment  rate  will  be  a  specific 
amount  per  metric  ton.  The  Department 
will  issue  appropriate  appraisement 
instructions  directly  to  the  Customs 
Service.  Further,  the  following  deposit 
requirements  shall  be  effective  for  all 
shipments  of  the  subject  merchandise 
from  Argentina  that  are  entered,  or 
withdrawn  irom  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  Acindar  will  be  the 
rate  established  above  in  the  "Final 
Results  of  Review"  section;  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  investigation, 
but  the  manufacturer  is.  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and 
(4)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  of  this 
merchandise  will  continue  to  be  119.11 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  determination. 
These  requirements,  when  impAsed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbiu^ement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
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administrativ  ;  protective  order  (APO)  of 
their  responsi  Dility  concerning  the 
disposition  of  proprietary  information 
disclosed  unc  er  APO  in  accordance 
with  19  CFR  :  151.306  of  the 
Department's  regulations.  Timely 
written  notifii  :ation  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requej  ted.  Failure  to  comply 
with  the  regu  ation  and  the  terms  of  an 
APO  is  a  san(  tionable  violation. 

This  admin  istrative  review  and  notice 
are  in  accord)  ince  with  sections 
751(a)(1)  and|777(i)(l)  of  the  Act  and  19 
CFR  351.221 


Dated:  Januahf  19,  2000, 
Robert  S.  LaRii  ssa 

Assistant  Seen  taryft 
Administratioi 
[FR  Doc.  00-2125 
BtLUNQ  COOe  36  0-OS-P 


'or  Import 
Filed  1-31-00;  8:45  am) 


Postponement  of  Final  Results 

The  Department  has  determined  that 
it  is  not  practicable  to  issue  its  final 
residts  of  the  administrative  review 
within  the  current  time  limit  of  January 
21,  2000.  See  Decision  Memorandum 
from  Joseph  A.  Spetrini,  Deputy 
Assistant  Secretary,  Enforcement  Group 
III  to  Robert  LaRussa,  Assistant 
Secretary  for  Import  Administration. 
Therefore,  the  Department  is  extending 
the  time  limit  for  completion  of  the  final 
results  until  February  29.  2000,  in 
accordance  with  Section  751(a)(3)(A)  of 
the  Act. 

Dated:  January  21,  2000. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Enforcement 
Group  III. 
[FR  Doc.  00-2124  Filed  1-31-00;  8:45  am] 
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DEPARTMEIfT  OF  COMMERCE 
Intematlonail  Trade  Administration 

IA-1 22-047] 

Elemental  Si^lphur  From  Canada: 
Extension  ol  Time  Limit  for  Final 
Results  of  the  Antidumping  Duty 
Administrative  Review 


Impbrt 


agency: 

International 
Department 


(if 


Notice  of  extension  of  time 
results  of  antidumping 


action: 

limit  for  final 

duty  adminiftrative  review 


Tie 


Administration, 
Trade  Administration, 
Commerce. 


Department  of  Commerce 
Departinent")  is  extending  the 
the  final  results  of  the 
eleknental  sulphur  from 
review  covers  the  period 
1997  through  November 


summary: 

("the 

time  limit  fo  • 
review  of 
Canada.  This 
December  1 
30, 1998. 

EFFECTIVE  DaItE:  February  1,  2000. 

FOR  further!  information  CONTACT:  Rick 
Johnson  at  (:  02)  482-3818;  Office  of 
AD/CVD  En:  orcement.  Group  III,  Office 
9.  Import  Ac  ministration.  International 
Trade  Admi  listration,  U.S.  Department 
of  Commerc  >,  14th  Street  and 
Constitution!  Avenue,  NW,  Washington, 
D.C.  20230. 

The  Applici^le  Statute 


Unless 
citations  to 
the  provisiohs 
the  effective 
made  to 
by  the 
(URAA). 


otherwise  indicated,  all 
I  he  statute  are  references  to 
effective  January  1,  1995, 
date  of  the  amendments 
thelTariff  Act  of  1930  (the  Act) 
Urug  lay  Round  Agreements  Act 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-506] 

Oil  Country  Tubular  Goods  From 
Canada:  Extension  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limit  for  preliminary  results  of 
antidumping  duty  administrative 
review. 

EFFECTIVE  DATE:  February  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Manning,  at  (202)  482-3936,  or 
Nithya  Nagarajan,  at  (202)  482-5253, 
Office  of  AD/CVD  Enforcement  IV, 
Group  11,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave,  NW, 
Washington,  DC  20230. 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"), 
requires  the  Department  of  Commerce 
("the  Department")  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order/finding  for  which  a 
review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  whtth  the  preliminary 
determination  is  pubUshed.  However,  if 
it  is  not  practicable  to  complete  the 
review  within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 


the  preliminary  results  to  a  maximum  of 
365  days  and  for  the  final  results  to  180 
days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  results)  from  the  date  of 
publication  of  the  preliminary  results. 

Background 

On  August  24, 1999,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  oil  coxmtry 
tubular  goods  from  Canada,  covering  the 
period  December  1. 1998  through  May 
30,  1999  (64  FR  47167).  The  preliminary 
results  are  currently  due  no  later  than 
February  29,  2000. 

Extension  of  Preliminary  Results  of 
Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit.  Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
than  June  30,  2000.  See  Decision 
Memorandum  bom  Tom  Futtner  to 
Holly  A.  Kuga,  dated  January  21,  2000, 
which  is  on  file  in  the  Central  Records 
Unit.  We  intend  to  issue  the  final  results 
no  later  than  120  days  after  the 
publication  of  the  preliminary  results 
notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  January  21,  2000. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary,  Import 

Administration,  Group  II. 

[FR  Doc.  00-2126  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.012000A] 

South  Atlantic  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  a  joint  meeting  of  its  Dolphin 
Wahoo  Committee  with  the  Gulf  of 
Mexico  Council's  Mackerel  Committee, 
and  the  Caribbean  Council's  Dolphin 
Wahoo  Conunittee. 
DATES:  The  meeting  will  be  held  on 
February  15.  2000,  from  1:30  p.m.  to 


5:00  p.m.,  and  on  February  16,  2000, 
from  8:30  a.m.  to  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Town  and  Coimtry  Iim,  2008 
Savannah  Highway  fUS  17),  Charleston, 
SC;  telephone:  (843)  571-1000  or  1- 
800-334-6660. 

Council  address:  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306;  Charleston, 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  Public  Information  Officer; 
telephone:  (843)  571-4366;  fax:  (843) 
769-4520;  email:  kim.iverson@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Committees  will  review  and  discuss 
maximum  sustainable  yield  and 
overfishing  definitions  for  the  dolphin 
and  wahoo  species;  review  general 
management  measures  and  regional 
management  measures  contained  in  the 
public  hearing  draft  of  the  fishery 
management  plan  (FMP)  for  dolphin 
and  wahoo;  discuss  proposed  highly 
migratory  species  pelagic  longline 
closures,  and  revise  both  the  general 
and  i^onal  measures  for  the  dolphin 
and  wahoo  FMP. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  these  meetings.  Action 
will  be  restricted  to  those  issues 
specifically  identified  in  the  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Council  office  (see  ADDRESSES)  by 
February  11,  2000. 

Dated:  January  27,  2000. 
Bruce  C.  Morehead, 

Acting  DiKctor,  Office  of  Sustainable 
Fislieries,  National  Marine  Fislieries  Service. 
[FR  Doc.  00-2130  Filed  1-31-00;  8:45  am] 
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DEPARTMEm-  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.O.OI^POOB] 

South  Atlantic  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
convene  a  meeting  of  the  Coimcil/ 
Atlantic  States  Marine  Fisheries 
Commission's  Red  Drum  Stock 
Assessment  Group  (Group). 
DATES:  The  meeting  will  be  held  on 
February  22,  2000,  from  8:30  a.m.  and 
will  conclude  by  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Town  and  Country  Inn,  2008 
Savannah  Highway  (US  17),  Charleston, 
SC;  telephone:  (843)  571-1000  or  1- 
800-334-6660. 

Council  address:  South  Atlantic 
Fishery  Management  Coimcil,  One 
Southpark  Circle,  Suite  306;  Charleston. 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  Public  Information  Officer; 
telephone:  (843)  571-4366;  fax:  (843) 
769-4520;  email:  kim.iverson@noaa.gov. 
SUPPUEMENTARY  INFORMATWN:  The 
purpose  of  the  meeting  is  to  evaluate  a 
stock  assessment  on  the  status  of  the  red 
drum  stocks  in  the  Atlantic  prepared  by 
NMFS  in  cooperation  with  the  South 
Atlantic  states.  The  Group  will  consider 
available  information,  including  but  not 
limited  to,  commercial  and  recreational 
catches,  natural  and  fishing  mortality 
estimates,  recruitment,  fishery- 
dependent  and  fishery-independent 
data,  and  data  needs.  These  analyses 
will  be  used  to  determine  the  condition 
of  the  stocks.  Currently,  it  is  illegal  to 
harvest  or  possess  red  drum  in  Atlantic 
Federal  waters. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Coimcil  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  these  meetings.  Action 
will  be  restricted  to  those  issues 
specifically  identified  in  the  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 


Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Council  office  (see  ADDRESSES)  by 
February  7,  2000. 

Dated:  January  27,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  00-2131  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  3510-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

BIN  303a-ZA07 

Application  of  the  Merchants' 
Exchange  of  St  Louis,  LLC.  for 
Designation  as  a  Contract  Market  In 
the  Illinois  Waterway  and  St  Louis 
Hartxy  Barge  Rate  Futures  Contracts 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contracts. 


SUMMARY:  The  Merchants'  Exchange  of 
St.  Louis.  L.L.C.  ("MESL"  or 
"Exchange")  has  applied  for  designation 
as  a  contract  market  for  the  automated 
trading  of  deliverable  Illinois  Waterway 
and  St.  Louis  Harbor  barge  rate  futures 
contracts  on  an  electronic  trading 
system  ("MESL  System"). 

The  Exchange  has  not  previously  been 
approved  by  the  Commodity  Futures 
Trading  Commission  ("Commission")  as 
a  contract  market  in  any  commodity. 
Accordingly,  in  addition  to  the  terms 
and  conditions  of  the  two  proposed 
futures  contracts,  MESL  has  submitted 
to  the  Commission  a  proposed  trade- 
matching  algorithm;  proposed  rules 
pertaining  to  MESL  governance, 
disciplinary  and  arbitration  procedures, 
trading  standards  and  recordkeeping 
requirements;  and  various  other 
materials  to  meet  the  requirements  for  a 
board  of  trade  seeking  initial 
designation  as  a  contract  market. 

MESL  has  reached  a  preliminary 
agreement  with,  and  is  in  the  process  of 
negotiating  a  definitive  agreement  with, 
the  Board  of  Trade  Clearing  Corporation 
("BOTCC")  to  provide  all  clearance  and 
settlement  functions.  The  National 
Futures  Association  ("NFA")  would 
perform  several  of  MESL's  required 
regulatory  functions. 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Division  of  Economic 
Analysis  and  the  Division  of  Trading 
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and  Markets  lave  determined  to  publish 
the  Exchange 's  proposal  for  public 
comment.  Th  e  Divisions  believe  that 
publication  c  f  the  proposal  for  comment 
at  this  time  in  in  the  public  interest,  will 
assist  the  Coi  nmission  in  considering 
the  views  of  nterested  persons,  and  is 
consistent  w  th  the  Commodity 
Exchange  Ac  L  The  Divisions  seek 
comment  reg  irding  all  aspects  of 
MESL's  appl  cation  and  addressing  any 
issues  comm  snters  believe  the 
Commission  should  consider. 
DATES:  Comi  lents  must  be  received  on 
orbefore  Apiil3.20OO. 
FOR  FURTHER  INFORMATION  CONTACT: 
With  respect  to  questions  about  the 
terms  and  cc  nditions  of  MESL's 
proposed  fut  ores  contracts,  please 
contact  Fred  srick  V.  Linse  of  the 
Division  of  I  conomic  Analysis, 
Commodity  ='utures  Trading 
Commission  Three  Lafayette  Centre, 
1155  21st  St  eet,  NW.  Washington,  DC 
20581:  telep  lone  number  (202)  418- 
5273;  facsimile  number  (202)  418-5527; 
or  electronic  mail:  flinse@cftc.gov.  With 
respect  to  M  ISL's  other  proposed  rules, 
please  conta  :t  Rachel  F.  Berdansky  of 
the  Division  of  Trading  and  Markets  at 
the  same  adiress;  telephone  number: 
(202)  418-5'  29;  facsimile  number  (202) 
418-5536;  o  •  electronic  mail: 
rberdanskyi  cftc.gov. 

SUPPLEMENT  kRY  INFORMATION: 
L  Descriptien  of  Proposal 
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Pursuant  to  the  Missouri  Limited 
Liability  Company  Act,  MESL  is  wholly- 
owned  by  its  "members."  Although 
MESL's  members/owners  ("Ovraers") 
hold  all  equity  interest  and  voting 
rights.  MESL  System  trading  privileges 
would  not  convey  with  MESL 
membership.  ^  Only  persons  approved 
by  MESL  would  be  granted  trading 
privileges  (collectively  referred  to  as 
"Trading  Privilege  Holders"  ("TPHs")). 
MESL's  Owners  would  not  be 
prohibited  from  obtaining  trading 
privileges,  but  would  be  required  to 
complete  the  standard  TPH  application 
and  approval  process.  *  MESL  also 
would  require  that  every  TPH  applicant 
either  be  a  clearing  member,  have  a 
clearing  arrangement  with  a  clearing 
member,  or  have  an  account  with  a  firm 
that  has  a  relationship  with  a  clearing 
member. 

The  Exchange  would  be  governed  by 
a  five-person  Board  of  Managers 
("Board"),  which  would  include  at  least 
one  public  Manager,  appointed  jointly 
by  a  vote  of  MESL's  Owners.  The    * 
Owners  also  would  elect  one  of  the 
Managers  to  serve  as  Chairman.  Among 
other  things,  the  Board  would  elect 
MESL's  officers  and  approve  TPHs.-» 
Day-to-day  operations  would  be 
managed  by  an  Executive  Committee 
comprised  of  MESL's  Chairman  and 
President. 

MESL  proposes  to  trade  each  of  its 
two  contracts  from  8:30  a.m.  to  4  p.m.. 
Central  Time,  on  each  business  day.  The 
contracts  would  trade  over  the  MESL 
System,  an  automated  trading  system 
licensed  by  Exchange  Cubed,  LLC,  a 
software  and  systems  development 
company.^'  Under  the  proposal,  TPHs 
would  use  their  own  computers  to 
access  the  MESL  System  over  a 
proprietary  network.  TPHs  or  their 
authorized  employees  would  be 


hints'  Exchange  of  St.  Louis  was 
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2  Each  MESL  Owner  has  executed  the  MESL 
Operating  Agreement.  A  limited  liability  company's 
operating  agreement  is  comparable  to  a  partnership 
agreement  for  a  limited  partnership  or  the 
combination  of  by-laws  and  a  shareholders' 
agreement  of  a  corporation.  All  individuals  or 
entities  that  become  Owners  in  the  future  also 
would  be  required  to  sign  the  MESL  Operating 
Agreement. 

'The  Exchange  would  define  'person  "  to  include 
a  natural  person,  association,  partnership,  limited 
liability  company,  trust,  or  corporation.  For 
purposes  of  the  Exchange's  application  for  contract 
market  designation  and  its  proposed  rules,  the  term 
•members"  constitutes  any  person  (including 
Owners)  approved  as  a  TPH.  In  this  regard,  an 
Owner  that  is  not  a  TPH  would  not  be  considered 
a  member. 

•♦The  Board's  other  responsibilities  would 
include  setting  compensation  for  officers  and 
employees,  setting  transaction  fees,  and  approving 
any  amendments  to  MESL's  Operating  Agreement 
or  rule  revisions. 

^  MESL  expects  to  collect  a  transaction  fee  for 
each  trade  executed  on  the  MESL  System. 


required  to  input  into  the  MESL  System 
the  price,  quantity,  commodity,  contract 
month,  and  the  account  designation  for 
each  order.*^  If  a  customer  order  could 
not  by  its  terms  be  immediately  entered 
into  the  MESL  System,  the  TPH  or  AT 
receiving  the  order  would  be  required  to 
prepare  a  written  order  ticket  that 
included  the  time  of  receipt,  date, 
account  designation,  and  all  other 
required  information.  The  TPH  or  AT 
would  be  required  to  enter  the  order  as 
soon  as  possible. 

The  MESL  System  would  accept  the 
entry  of  any  market  order,  limit  order, 
stop  limit  order  or  market-if-touched 
order  and  would  permit  contingencies 
such  as  day-trade  orders  and  good-til- 
cancelled  orders.  These  orders  would  be 
executed  pursuant  to  a  trade-matching 
algorithm  that  would  match  orders  on 
the  basis  of  price  first  and  time  second. 
Upon  execution  of  a  transaction,  a 
digital  confirmation  would  be  provided 
to  the  submitting  TPH.  Within 
approximately  thirty  minutes  of  the 
execution  of  each  trade,  the  Exchange 
represents  that  the  MESL  System  would 
transmit  matched  trade  data  to  the 
BOTCC.  Trade  data  for  each  trade  would 
be  made  immediately  available  to  the 
appropriate  clearing  member  for  review. 
The  clearing  member  would  be  required 
to  accept  or  challenge  the  trade  within 
thirty-minutes  of  receipt  fi-om  MESL. 

MESL  also  would  permit  transactions 
involving  the  exchange  of  futures  for 
physicals  ("EFP").  Specifically.  MESL 
would  allow  a  bona-fide  EFP  of  any  size 
to  be  entered  into  at  a  price  mutually 
agreed  upon  by  the  two  transacting 
parties  at  any  time  during  a  24-hour 
trading  day.  EFPs  would  be  cleared  by 
the  BOTCC  in  the  regular  manner  and 
would  be  designated  as  a 
noncompetitive  transaction  in  the 
relevant  records. 

MESL  expects  to  contract  with  NFA  to 
perform  several  of  MESL's  required 
regulatory  services.  These  services 
would  encompass  reviewing  TPH 
applications  and  conducting 
background  checks,  and  operating 
MESL's  arbitration  program  and 
portions  of  its  disciplinary  program.' 


"Those  TPHs  that  are  either  a  Futures 
Commission  Merchant.  Introducing  Broker,  or 
Commodity  Trading  Advisor,  would  be  permitted  to 
authorize  employees  to  exercise  their  trading 
privileges.  These  employees  are  referred  to  as 
Authorized  Traders  ("ATs").  ATs  would  be 
required  to  sign  an  agreement  consenting  to  be 
hound  by  MESL's  rules. 

'The  Exchange's  proposed  disciplinary  rules  are 
substantially  the  same  as  NFA's  disciplinary  rules. 
The  Exchange  anticipates  that  its  Business  Conduct 
Committee  ("BCC")  and  Hearing  Committee  would 
consist  of  NFA's  BCC  and  Hearing  Committee, 
respectively,  plus  one  Exchange  representative  on 
each  committee.  Appeals  would  be  heard  by  the 
Exchange's  Executive  Committee. 


MESL  also  expects  to  contract  with  NFA 
to  operate  its  trade  practice  surveillance 
program.  This  responsibility  would 
entail  conducting  investigations  and 
prosecuting  the  resulting  disciplinary 
actions. 

n.  Request  for  Comments 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposal  to  designate  MESL  should 
submit  their  views  and  comments  by  the 
specified  date  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC 
20581.  In  addition,  comments  may  be 
sent  by  facsimile  transmission  to 
facsimile  niunber  (202)  418-5521,  or  by 
electronic  mail  to  secretary@cftc.gov. 
The  Divisions  seek  comment  on  all 
aspects  of  MESL's  application  for 
designation  as  a  new  contract  market. 
Reference  should  be  made  to  MESL's 
application  for  designation  as  a  contract 
market  in  Illinois  Waterway  and  St. 
Louis  Harbor  barge  rate  futures 
contracts.  Copies  of  each  contract's 
proposed  terms  and  conditions  are 
available  for  inspection  at  the  Office  of 
the  Secretariat  at  the  above  address. 
Copies  also  may  be  obtained  through  the 
Office  of  the  Secretariat  at  the  above 
address  or  by  telephoning  (202)  418- 
5100. 

Other  materials  submitted  by  MESL 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552),  except  to  the  extent  that 
they  are  entitled  to  confidential 
treatment  pursuant  to  17  CFR  145.5  or 
145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the 
Freedom  of  Information,  Privacy  and 
Sunshine  Act  compliance  staff  of  the 
Office  of  the  Secretariat  at  the 
Commission  headquarters  in  accordance 
with  17  CFR  145.7  and  145.8. 

Issued  in  Washington,  DC,  on  January  21, 
2000. 

Alan  L.  Seifert, 

Deputy  Director. 

[FR  Doc.  00-2116  Filed  1-31-O0;  8:45  am] 
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STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
SURVEILLANCE  MATTERS. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  00-2217  Filed  1-28-00;  1:23  pm] 

BILLING  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
COMMODITY  FUTURES  TRADING 
COMMISSION.  » 

TIME  AND  DATE:  ll:dO  a.m.,  Friday, 
February  4,  2000. 

PLACE:  1155  21st  St.,  NW,  Washington, 
DC,  9th  Floor  Conference  Room. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting;  Notice 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  1 1 :00  a.m.,  Friday, 
February  11,  2000.  • 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C.,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  00-2218  Filed  1-28-O0  1:23  pm] 

BILLING  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting;  Notice 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
February  18,  2000. 

PLACE:  1155  21st  St.,  NW,  Washington 
DC,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  00-2219  Filed  1-28-00;  1:23  pm] 

BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting;  Notice 

AGENCY  HOLDING  THE  MEETING: 
COMMODITY  FUTURES  TRADING 
COMMISSION. 


TIME  AND  DATE:  11:00  a.m.,  Friday, 
February  25,  2000. 
place:  1155  21st  St.,  N.W., 
Washington,  D.C.,  9th  Floor  Conference 
Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

SURVEILLANCE  MATTERS. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  00-2220  Filed  1-28-00;  1:23  pm) 

BILUNG  CODE  63S1-01-H 


COMMODITY  FUTURES  TRADING 
COMMISSION 

RIN  3038-ZA08 

Average  Price  Calculations  by  Futures 
Commission  Merchants 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Advisory. 


summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
issuing  guidance  concerning  the 
circumstances  in  which  a  futxires 
commission  merchant  ("FCM")  may 
calculate  for  and  confirm  to  its 
customers  an  average  price  when 
multiple  prices  are  received  on  an  order 
or  series  of  orders.  The  Commission  has 
determined  that  if  prerequisite 
conditions  specified  in  this  advisory  are 
met,  an  FCM  may  calculate  an  average 
price  for  its  affected  customers  whether 
the  contracts  involved  are  traded  on 
domestic  or  non-domestic  exchanges. 
EFFECTIVE  DATE:  February  1 .  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Taylor,  (202)  418-5488. 

ADVISORY: 

I.  Introduction  and  Background 

On  September  15,  1999,  the 
Commodity  Futures  Trading 
Commission  ("CFTC"  or 
"Commission")  Division  of  Trading  and 
Markets  ("Division")  received  a  written 
request  from  the  Futures  Industry 
Association  ("FHA  ")  Law  and 
Compliance  Division  for  guidance  from 
the  Commission  regarding  whether  a 
futures  commission  merchant  ("FCM") 
may  calculate  an  average  price  for  its 
customers  in  situations  when  multiple 
prices  are  received  on  an  order  or  series 
of  orders  involving  contracts  traded  on 
domestic  as  well  as  non-domestic 
exchanges. 

The  CFTC  has  permitted  the  use  of 
average  prices  in  the  futures  industry 
since  1992.  On  April  10,  1992,  the 
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Division  perr  litted  the  Chicago 
Mercantile  Eb  change  ("CME")  to  make 
effective  with  out  Commission  approval 
CME  Rule  55  1.  which  enabled  an  FCM 
to  confirm  to  its  customers  an  average 
price  calculal  ed  by  the  Exchange  when 
multiple  pric  ss  were  received  on  an 
order  or  serie  >  of  orders  for  the  FCM's 
customers.  O  i  June  10,  1992.  the 
Division  pert  litted  the  Chicago  Board  of 
Trade  ("CBI"  to  make  effective  without 
Commission  ipproval  a  similar  average 
price  order  p  ovision  (CBT  Rule  421.03). 
Under  these  i  ules,  a  domestic  exchange 
has  been  resj  onsible  for  calculating  the 
average  prices  for  contracts  executed  on 
that  exchange,  and  the  FCM  involved 
has  confinne  1  these  prices  to  the 
appropriate  c  ustomers. 

On  May  26 ,1995,  the  Division  issued 
a  non-action  letter  ("No- Action  Letter") 
that  permits  m  FCM  to  calculate  and 
confirm  aver  ige  prices  to  its  customers 
for  trades  ex(  tcuted  on  non-domestic 
exchanges  (C  FTC  No-Action  Letter  No. 
95-59,  CCH  i  :omm.  Fut.  L.  Rep. 
H  26,434,  19<  5  WL  389299  (C.F.T.C)). 
Where  non-c  omestic  exchanges  are 
involved,  th(  No- Action  Letter  permits 
the  FCM  itse  f,  subject  to  certain 
conditions,  tj  calculate  the  average 
price  and  th<  n  confirm  it  to  its 
customers. 

Certain  FC  Ms  have  recently  expressed 
an  interest  ii  i  having  the  flexibility  to 
calculate  ave  rage  prices  for  contracts 
executed  on  both  domestic  and  non- 
domestic  exchanges.  Although  some 
FCMs  will  si  ill  prefer  to  use  the 
exchange  ca  culations,  other  FCMs  have 
developed  tl  le  necessary  systems  to 
support  the  iverage  price  calculations 
for  contracts  executed  on  non-domestic 
exchanges.  These  FCMs  would  prefer  to 
apply  their  systems  for  all  contracts  for 
which  average  price  calculations  would 
be  appropriate.'  These  firms  have 
indicated  thfit  this  flexibility  would 
increase  effi  :iencies  by  allowing  them 
to  apply  a  c(  insistent  operational 
function  for  average  pricing  on  both 
domestic  and  non-domestic  exchanges. 


n.  Prerequisite  Conditions  for  FCM 
Calculation  of  Average  Prices 

The  Commission  believes  that  it 
would  be  acceptable  to  allow  flexibility 
for  FCMs  to  calculate  and  confirm 
average  prices  involving  contracts 
traded  on  domestic  as  well  as  non- 
domestic  exchanges,  provided  that 
certain  prerequisite  conditions  were 
met.  The  applicable  conditions  would 
be  as  follows: 

1.  The  customer  has  requested  average 

price  reporting.  2 

?.  Average  price  reporting  in 
accordance  with  this  Advisory  is 
permitted  under  the  rules  of  the 
domestic  exchange  involved  or  not 
prohibited  imder  the  rules  of  the  foreign 
exchange  involved. 

3.  Each  individual  trade  is  submitted 
and  clejared  by  the  relevant  clearing 
organization  at  the  executed  price. 

4.  The  FCM  calculates  and  confirms 
to  its  customers  the  weighted 
mathematical  average  price.^ 

5.  The  FCM  possess  the  records  to 
support  the  calculations  and  the 
allocations  to  customer  accounts, 
maintains  them  Ln  accoimts.  maintains 
them  in  accordance  with  Commission 
Regulation  1.31,  and  makes  them 
available  for  inspection  by  affected 
customers  on  request. 

6.  The  FCM  identifies  each  trade  to 
which  an  average  price  is  assigned  as 


■in; 


'  As  specifiec 
average  pricing 
executed  duri 
or  matched 
more  than  one 
is  for  the  same 
for  the  same  c 
for  the  same  c 
price  for  optioi  s 
muhiple 
account  progratn 
program,  or  to 
may  also  be  ap  }tied 
accounts,  but 
not  be  average( : 
discretionary 


in  current  exchange  rules  regarding 
an  order  or  series  of  orders 
a  Regular  Trading  Hours  Session 
dudng  an  electronic  trading  session  at 
)rice  may  be  averaged  if  each  order 
iccount  or  group  of  accounts  and 
10  nmodity  and  month  for  futures,  or 
0  nmodity,  month,  put/call  and  strike 
APS  treatment  may  apply  to 
accou(its  that  are  part  of  a  managed 
or  other  common  investment 
ndividual  discretionary  accounts.  It 
to  individual  non-discretionary 
[frices  for  one  of  these  accounts  may 

with  those  of  other  non- 
afccounts. 


-  Under  Commission  Regulation  1.35(a-l)  and 
Appendix  C  II  221lC|,  it  will  continue  lo  be 
impermissible  to  bunch  an  order  of  a  customer  who 
has  not  requested  average  pricing  with  other  orders 
in  a  bunched  order  for  which  the  specified 
allocation  designator  or  allocation  method  is 
average  pricing. 

^  As  currently  required  for  average  price 
calculations  made  by  exchanges,  the  weighted 
mathematical  average  price  is  to  be  computed  by: 
(a)  multiplying  the  number  of  contracts  purchased 
or  sold  at  each  execution  price  by  that  price,  (b) 
adding  the  results  together,  and  (c)  dividing  by  the 
total  number  of  contracts.  For  a  series  of  orders,  the 
average  price  may  be  computed  based  on  the 
average  price  of  each  order  in  that  series.  As  in 
current  practice,  FCMs  are  permitted  to  confirm  to 
customers  either  the  actual  average  price  or  the 
average  price  rounded  to  the  next  price  increment. 
In  the  latter  case,  the  FCM  must  round  the  average 
price  up  to  the  next  price  increment  for  a  buy  order 
or  down  to  the  next  price  increment  for  a  sell  order, 
and  pay  any  residual  thus  created  to  the  customer, 
thus  placing  that  customer  in  the  same  position  as 
if  the  actual  average  price  had  been  confirmed  to 
him  or  her.  APS  calculations  can  produce  prices 
that  do  not  conform  to  whole  cent  increments,  and 
in  such  cases  amounts  less  than  one  cent  may  be 
retained  by  the  FCM.  Although  disclosure  to 
customers  concerning  how  average  prices  are 
calculated  was  required  when  use  of  average  prices 
was  first  permitted  in  1992  as  noted  above,  FIA  has 
represented  to  the  Commission  that  such 
disclosures  are  no  longer  needed  because  average 
pricing  has  become  familiar  to  futures  industry 
customers.  Accordingly,  the  Commission  will  no 
longer  require  an  FCM  to  provide  such  disclosures 
to  its  customers,  but  notes  that  an  FCM  should 
provide  such  information  upon  a  customer's 
request. 


having  an  average  price  on  each 
confirmation  statement  and  monthly 
statement  on  which  the  trade  is  reported 
to  the  customer  pursuant  to  Commission 
Regulation  1.33." 

7.  The  FCM's  proprietary  trades  are 
not  averaged  with  customer  trades 
subject  to  average  price  calculations.'^ 

The  Commission  believes  that  these 
conditions  provide  reasonable 
safeguards  that  support  permitting  an   , 
FCM  to  perform  average  price 
calculations.  The  Commission  further 
believes  that  these  conditions  should  be 
applied  consistently  for  the  calculation 
of  trades  executed  on  both  domestic  and 
non-domestic  exchanges. 

m.  Conclusion 

Average  prices  have  been  in  use  for 
several  years  and  in  certain  instances 
can  be  more  informative  and 
understandable  to  customers  than 
providing  different  and  multiple  prices. 
Permitting  FCMs  to  calculate  and 
confirm  average  prices  to  customers 
effectively  permits  alternative 
operational  procedures  to  achieve  the 
same  results.  It  also  furthers  the 
Commission's  stated  goal  of  reducing 
the  regulatory  burden  on  the  domestic 
futures  industry,  in  order  to  permit  it  to 
compete  freely  in  the  global  futures 
marketplace,  whenever  this  can  be  done 
without  undermining  the  purposes  of 
and  the  safeguards  provided  by  the 
Commodity  Exchange  Act  and  the 
Commission's  regulations. 

Accordingly,  the  Commission  has 
determined  that  where  all  of  the 
prerequisite  conditions  specified  above 
are  met,  FCMs  may,  if  they  choose, 
calculate  average  prices  for  and  confirm 
average  prices  to  Aeir  affected 
customers,  whether  the  contracts 
involved  are  executed  on  domestic  or 
non-domestic  exchanges. 

Issued  in  Washington,  D.C.,  on  January  20. 
2000  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  00-1907  Filed  1-31-00;  8:45  am] 
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*  Where  an  FCM  makes  it  own  average  price 
calculations  as  set  forth  above,  the  FCM  will  no 
longer  be  required  to  indicate  average  price 
treatment  on  order  tickets  or  electronic  trading 
system  entries,  since  in  that  event  <he  clearing 
house  will  no  longer  be  involved,  and  since  the 
simple  arithmetic  calculation  of  an  average  price 
does  not  implicate  any  on-floor  or  electronic  trading 
system  trade  practice. 

5  In  situations  where  the  FCM  participates  on  its 
own  behalf  in  a  collective  vehicle  such  as  a  hedge 
fund,  and  trades  of  the  collective  vehicle  are 
included  in  average  pricing  involving  customers  of 
the  FCM,  the  Commission  will  not  regard  the  FCM 
as  having  violated  the  prohibition  on  averaging 
proprietary  trades  with  customer  trades  so  long  as 
the  FCM  owns  less  than  10%  rf  the  collective 
vehicle  (see  Commission  Regulation  1.3(y)). 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  delete  and  amend 
records  systems. 
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summary:  The  Department  of  the  Air 
Force  proposes  to  delete  three  and 
amend  two  systems  of  records  notices 
from  its  inventory  of  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  The  actions  will  be  effective  on 
March  2,  2000,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters,  Air  Force 
Communications  and  Information 
Center/INC,  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rolling  at  (703)  588-6187. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  records  systems  being 
amended  are  set  forth  below  followed 
by  the  notices  as  amended,  published  in 
their  entirety. 

Dated:  )anuary  21,  2000. 
L.M.  B)rnum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F034  AF  SVA  D 

System  name: 

Air  Force  Educational  Assistance 
Loans 

Reason:  Records  have  been  destroyed. 

F036  AF  DP  E 

System  name: 

Civilian  Pay-Personnel-Manpower 
(PAPERMAN) 

Reason:  Records  were  incorporated 
into  F036  AF  PC  Q. 


F031  AF  SP  B 

System  name: 

Air  Force  Policy  Statement-Firearms 
Safety  and  Use  of  Force 

Reason:  Records  have  been  destroyed. 

F032  AF  CE  E 

System  name: 

Visiting  Officer  Quarters-Transient 
Airman  Quarters  Reservation  (fune  11, 
1997,  62  FR  31793). 


Changes: 
System  identifier: 

Delete  entry  and  replace  with  "F034 
AF  AFSVA  A". 

System  name: 

Delete  entry  and  replace  with 
"Lodging  Reservations  System." 

System  location: 

Delete  entry  and  replace  with  "All  Air 
Force  installations  with  lodging 
facilities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices." 


Categories  of  records  in  the  system: 

Delete  entry  and  replace  with 
"Registration  includes  name.  Social 
Security  Number,  credit  card  niunber, 
unit  and/or  home  address,  duty  and/or 
home  phone,  purpose  of  visit,  grade/ 
rank,  gender,  point  of  contact  name  and 
number." 


Purpose(s): 

Delete  entry  and  replace  with  "To 
register  occupants  and  charge  for 
lodging." 


Safeguards: 

Delete  entry  and  replace  with 
"Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software." 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Disposition  pending  (until  NARA 
disposition  is  approved,  treat  as 
permanent)". 


Record  source  categories: 

Delete  entry  and  replace  with  "From 
individual  or  point  of  contact  making 
reservation." 

***** 

F034  AF  AFSVA  A 

System  name: 

Visiting  Officer  Quarters-Transient 
Airman  Quarters  Reservation. 

System  location: 

All- Air  Force  installations  with 
Visiting  Officer  and/or  Transient 
Airman  Quarters.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

Categories  of  individuals  covered  by  the 
system: 

Persormel  registering  to  obtain  a  room 
for  the  duration  of  visit. 

Categories  of  records  in  the  system: 

Registration  of  transient  personnel 
into  quarters. 

Authority  for  maintenance  of  the 
system: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force  and  E.O.  9397  (SSN). 

Purpose(s): 

To  register  occupants  of  base  transient 
quarters  and  charge  for  billeting. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Maintained  in  visible  file  binders/ 
cabinets  and  on  computer  and  computer 
output  products. 

Retrievability: 

Retrieved  by  name  or  Social  Security 
Niunber. 

Safeguards: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
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duties  and  b; '  authorized  personnel  who 
are  properly  Screened  and  cleared  for 
need-to-kno*.  Records  are  stored  in 
locked  roomi  and  cabinets.  Those  in 
computer  sto  rage  devices  are  protected 
by  computer  system  software. 

Retention  and  disposal: 

EKspositioi  I  pending  (until  NARA 
disposition  is  approved,  treat  as 
permanent). 

System  mam  xgeris]  and  address: 

Lodging  Piogram  Manager,  Lodging 
Department,  Headquarters  Air  Force 
Services  Agency  (HQ  AFSVA/SVOHL), 
10100  Reunian  Place,  Suite  501,  San 
Antonio,  TX  78216-4138. 

Notification  orocedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  addr(  iss  written  inquiries  to  the 
lodging  maniger  on  base,  or  the  Lodging 
Program  Mai  lager.  Lodging  Department 
(HQ  AFSVA  SVOHL),  10100  Reunion 
Place,  Suite  501,  San  Antonio.  TX 
78216-4138 

Full  name  and  Social  Security 
Number  are  required  for  identification. 

procedures: 

seeking  to  access  records 
themselves  contained  in  this 

should  address  written 
lodging  manager  on  base, 
I  [ig  Program  Manager, 
Def  artment  (HQ  AFSVA/ 
10 100  Reunion  Place,  Suite 
Aijtonio,  TX  78216-4138. 
and  Social  Secvuity 
required  for  access. 


acce  ;s 


ua  s 


tie 


,  frqm 
Record  souijce 

From  ind  vidual 
making  res^ation 

Exemptions 
None. 


Record 

Individ 
about 

record  syste^n 
requests  to 
or  the  Lodgi 
Lodging 
SVOHL), 
501,  San 

Full  name 
Number  are 

Contesting  i  ?cord  procedures: 

The  Air  F  )rce  rules  for  accessing 
records,  anc  for  contesting  contents  and 
appealing  ii  itial  agency  determinations 
are  publish*  d  in  Air  Force  Instruction 
37-132;  32  I  ]FR  part  806b;  or  may  be 
obtained  frqm  the  system  manager. 


categories: 

or  point  of  contact 

claimed  for  the  system: 


F034  AF  SVA  A 

System  navte 

Non-App  'opriated  Fimd  (NAF) 
Civilian  Peisonnel  Records  (June  11, 
1997,  62  F^  31793). 

Changes: 

System  idei  \tifier: 

Delete  entry  and  replace  with  "F034 
AF  AFSVA  B". 


System  location: 

Delete  entry  and  replace  with 
"Hiunan  resources  offices.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force"  compilation 
of  systems  of  records  notices. 
***** 

Categories  of  records  in  the  system: 

Delete  entry  and  replace  with  "Life 
cycle  personnel  actions  and  documents 
related  to  employment,  benefits,  and 
pay  of  NAF  employees." 

***** 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Transfer  folder  to  National  Personnel 
Records  Center  (NPRC).  St.  Louis,  MO, 
30  days  after  latest  separation." 

***** 

Record  source  categories: 

Delete  "financial  institutions"  and 
"police  and  investigating  officers." 

***** 

F034  AF  AFSVA  B 

System  name: 

Non-Appropriated  Fimd  (NAF) 
Civilian  Personnel  Records. 

System  location: 

Hiunan  resources  offices.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

Categories  of  individuals  covered  by  the 
system: 

Air  Force  civihan  employees  paid 
fi'om  non-appropriated  funds. 

Categories  of  records  in  the  system: 

Life  cycle  persoimel  actions  and 
dociunents  related  to  employment, 
benefits,  and  pay  of  NAF  employees. 

Authority  for  maintenance  of  the 
system: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force. 

Purpose(s): 

To  document  and  record  personnel 
action  on  individual  employees  and  to 
determine  pay  and  other  benefit 
entitlements. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

In  addition  to  those  disclosiues 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 


The  "Blanket  Routine  Uses" 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Maintained  in  visible  file  binders/ 
cabinets. 

Retrievability: 

Retrieved  by  name. 

Safeguards:   ■ 

Records  are  accessed  by  authorized 
personnel  who  are  properly  screened 
and  cleared  for  need-to-know. 

Retention  and  disposal: 

Transfer  folder  to  National  Personnel 
Records  Center  (NPRC),  St.  Louis,  MO. 
30  days  after  latest  separation. 

System  manager(s)  and  address: 

Chief,  Human  Resources  Division. 
Headquarters  Air  Force  Services  Agency 
(HQ  AFSVA/SVXH),  10100  Reunion 
Place.  Suite  502,  San  Antonio.  TX 
78216-4138. 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
servicing  human  resources  office. 
Identifying  information  is  required  to 
satisfy  custodian  of  record.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

Record  access  procedures: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  servicing  human 
resovuces  office  maintaining  record. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

Contesting  record  procedures: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initied  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

Record  source  categories: 

Information  obtained  from  previous 
employers,  financial  institutions, 
educational  institutions,  police  and 
investigating  officers,  personnel 
documents  requesting  and  appointing 
and  paying  individual,  and  from 
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documents  related  to  designation  of 
benefits  and  beneficiaries. 

Exemptions  claimed  for  the  system: 

None. 
|FR  Doc.  00-1863  Filed  1-31-00;  8:45  am] 
BILUNG  CODE  S001-10-F 

DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Defense  Logistics  Agency,  DoD. 

ACTION:  Notice  to  amend  records 
systems. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  The  action  will  be  effective  on 
March  2,  2000,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvior,  VA  22060- 
6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Salus  at  (703)  767-6183. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  Defense  Logistics  Agency 
proposes  to  amend  one  system  of 
records  notice  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.  The 
changes  to  the  system  of  records  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  new  or  altered  systems 
report.  The  record  system  being 
amended  is  set  forth  below,  as  amended, 
published  in  its  entirety. 

Dated:  January  21,  2000. 

L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S200.30  DLA-M 

System  name: 

Reserve  Affairs  (February  22,  1993,  58 
FR  10854). 


Changes 

System  Identifier: 

Delete  entry  and  replace  with 
"S200.30  CAI". 


Authority  for  maintenance  of  the 
system: 

Delete  entry  and  replace  with  "10 
U.S.C.  Part  II.  Personnel;  10  U.S.C.  133, 
Under  Secretary  of  Defense  for 
Acquisition  and  Technology;  and  E.O. 
9397  (SSN)." 

Purpose(s): 

Delete  entry  and  replace  with  "The 
files  are  maintained  to  provide 
background  information  on  individuals 
assigned  to  DLA  and  to  document  their 
assignment.  Data  is  used  in  preparation 
of  personnel  actions  such  as 
reassignments,  classification  actions, 
promotions,  scheduling,  and 
verification  of  active  duty  and  inactive 
duty  training.  The  data  is  also  used  for 
management  and  statistical  reports  and 
studies." 


Retrievabihty: 

Delete  entry  and  replace  with 
"Retrieved  by  last  name  and  Social 
Secm-ity  Number." 

Safeguards: 

Records  are  maintained  in  area 
accessible  only  to  DLA  personnel  who 
must  use  the  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users.  Records  are  secured  in 
locked  or  guarded  buildings,  locked 
officer,  or  locked  cabinets  during 
nonduty  hours. 
***** 

Record  source  categories: 

Delete  entry  and  replace  with  'Data  is 
provided  by  the  Military  Services  and 
the  individual.' 

*****' 

S200.30  DLA-M 

System  name: 

Reserve  Affairs. 

System  location: 

Executive  Director,  Plans  and 
Operations,  Corporate  Administration, 
Headquarters,  Defense  Logistics  Agency, 
8725  John  J.  Kingman  Road,  Suite  2533, 
Fort  Belvoir,  VA  22060-6221,  and  the 
heads  of  the  DLA  Primary  Level  Field 
Activities  (PLFAs).  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 


Categories  of  individuals  covered  by  the 
system: 

All  Ready  Reserve,  Army,  Air  Force, 
Navy  and  Marine  personnel  assigned  to 
DLA  Individual  Mobilization 
Augmentee  (IMA)  positions. 

Categories  of  records  in  the  system: 

The  files  contain  name,  grade.  Social 
Security  Number,  service,  career 
specialty,  position  title,  date  of  birth, 
commission  date,  promotion  date, 
release  date,  security  clearance, 
education,  home  address  and  civilian 
occupation  of  the  individuals  involved. 

Authority  for  maintenance  of  the 
system: 

10  U.S.C.  Part  II.  Personnel;  10  U.S.C. 
133,  Under  Secretary  of  Defense  for 
Acquisition  and  Technology;  and  E.O. 
9397  (SSN). 

Purpose(s): 

The  files  are  maintained  to  provide 
background  information  on  individuals 
assigned  to  DLA  and  to  dociunent  their 
assignment.  Data  is  used  in  preparation 
of  personnel  actions  such  as 
reassignments,  classification  actions, 
promotions,  scheduling,  and 
verification  of  active  duty  and  inactive 
duty  training.  The  data  is  also  used  for 
management  and  statistical  reports  and 
studies. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records: 

Storage: 

Records  are  stored  in  paper  and 
electronic  form. 

Retrievabihty: 

Retrieved  by  last  name  and  Social 
Security  Number. 

Safeguards: 

Records  are  maintained  in  area 
accessible  only  to  DLA  personnel  who 
must  use  the  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users.  Records  are  secured  in 
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gu  irded  buildings,  locked 
loi  ;ked  cabinets  during 
hot  rs. 


locked  or 
officer,  or 
nonduty 

Retention  aiid  disposal: 


aie 
o 


destroyed  2  years  after 
release  from  mobilization 
or  after  supersession  or 
,  or  after  5  years,  as 


Records 
separation 
designation, 
obsolescence 
appropriate. 

System  man  igeiis)  and  address: 


Executive  Director,  Plans  and 
Operations,  i  Corporate  Administration 
Military,  Headquarters,  Defense 
Logistics  Ag(  sncy.  8725  John  J.  Kingman 
Road,  Suite  ;  1533,  Fort  Belvoir.  VA 
22060-6221  md  the  heads  of  the  DLA 
PLFAs).  Offi  :ial  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 


Notification 


orocedure: 


Individual  s 
whether  this 
information 
address  written 
Act  Officer 
ATTN:CAAll 
Road,  Suite 
22060-6221 
of  the  partici  ilar 
Official  mai 
as  an  Appen  1 
systems  of  records 


seeking  to  determine 
system  of  records  contains 
ibout  themselves  should 

inquiries  to  the  Privacy 
Defense  Logistics  Agency, 

8725  John  J.  Kingman 
1533,  Fort  Belvoir,  VA 
or  the  Privacy  Act  Officer 
DLA  PLFA  involved. 
1  ing  addresses  are  published 
ix  to  DLA's  compilation  of 
notices. 


Record  accet  s  procedures: 


Individual  s 
about  themsi  dves 
system  of  reqord 
written 
Officer, 
ATTNiCAAK 
Road,'Suite 
22060-6221 
of  the  particijilar 
Official  mai 


mqu  ries 
,  Defe  nse 


as  an  appenc^ix 
systems  of 


seeking  access  to  records 
contained  in  this 
s  should  address 
to  the  Privacy  Act 
Logistics  Agency, 
8725  John  J.  Kingman 
1533,  Fort  Belvoir,  VA 
or  the  Privacy  Act  Officer 
DLA  PLFA  involved. 
1  ng  addresses  are  published 
to  DLA's  compilation  of 
r^ords  notices. 


Contesting  n  'cord  procedures: 


The  DLA 
for  contestin  i 
initial  agenc ! 
contained  in 
32  CFR  part 
from  the  Priiacy 
Headquarter ; 
ATTN:CAAR 
Road,  Suite 
22060-6221 


lules  for  accessing  records, 
contents  and  appealing 
determinations  are 
DLA  Regulation  5400.21, 
323.  or  may  be  obtained 
Act  Officer, 
Defense  Logistics  Agency, 
,  8725  John  J.  Kingman 
533,  Fort  Belvoir.  VA 


Record  soun  e  categories: 


Data  is 
Services  anc 


pn  vided  by  the  Military 
the  individual. 


Exemptions  claimed  for  the  system: 

None. 
[FR  Doc.  00-1864  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  5001 -10-F 

DEPARTMENT  OF  EDUCATION 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Announcement  of  guaranty 
agencies  selected  to  negotiate 
participation  in  a  Voluntary  Flexible 
Agreement. 

SUMMARY:  The  Secretary  annoimces  the 
guaranty  agencies  that  have  been 
selected  as  possible  participants  in 
Voluntary  Flexible  Agreements  under 
Section  428A  of  the  Higher  Education 
Act  of  1965,  as  amended  (the  "HEA"). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Cameron  R.  Ishaq,  Department  of 
Education,  Student  Financial 
Assistance,  7th  and  D  Streets  SW,  Room 
4616  Washington,  DC  20202.  (202)  260- 
5076. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  On  July 
28, 1999,  the  Secretary  published  a 
Notice  in  the  Federal  Register  (64  FR 
40859)  inviting  guaranty  agencies 
participating  in  the  Federal  Family 
Education  Loan  (FFEL)  Program  to 
apply  to  participate  in  the  FFEL 
Program  under  a  Voluntary  Flexible 
Agreement  (VFA)  as  authorized  by 
Section  428A  of  the  HEA.  The  Notice 
informed  the  guaranty  agencies  of  the 
deadline  for  submission  of  the 
application,  the  information  that  needed 
to  be  included  with  the  application  and 
an  outline  of  the  evaluation  and 
selection  process  that  the  Secretary 
planned  to  use. 

Nine  guaranty  agencies  submitted 
timely  VFA  applications.  Eight  of  the 
agencies  made  oral  presentations  to  the 
Secretary's  representatives  during 
September  and  October.  The  Secretary 
has  evaluated  the  information  provided 
by  the  nine  agencies  in  their 
applications  and  oral  presentations  and 
has  selected  six  agencies  with  which  to 
try  to  negotiate  a  VFA.  The  selected 
agencies  are  identified  in  this  notice. 

The  Secretary  believes  that  each  of  the 
selected  VFA  applications  includes 
specific  proposals  that  could  improve 
the  FFEL  Program.  However,  a  number 
of  the  applications  also  include 


proposals  that  the  Secretary  believes  are 
outside  the  appropriate  scope  of  a  VFA 
or  are  contrary  to  the  Secretary's 
policies  and  goals. 

In  light  of  this  situation,  the  Secretary 
has  decided  not  to  publish  the  selected 
VFA  proposals  at  this  time.  The 
Secretary  understands,  however,  that 
each  of  the  selected  guaranty  agencies 
has  made  their  proposal  public.  In  the 
list  of  selected  agencies  below,  the 
Secretary  is  also  providing  the  guaranty 
agency's  contact  to  obtain  a  copy  of  the 
proposal. 

The  agencies  selected  by  the  Secretary 
are: 

1.  American  Student  Assistance 
(ASA) 

Proposal  available  from: 
www.amsa.com 

2.  California  Student  Aid 
Commission/EdFund  (CSAC) 

Proposal  available  from: 
www.csac.ca.gov 

3.  Colorado  Student  Loan  Program 
(CSLP) 

Proposal  available  from:  www.cslp.org 

4.  Great  Lakes  Higher  Education 
Assistance  Corporation  (GLHEAC) 
Proposal  available  from:  www.glhec.org 

5.  Pennsylvania  Higher  Education 
Assistance  Authority  (PHEAA) 
Proposal  available  from:  Peggy  Shedden 

.(717) 720-2660  or 
pshedden@pheaa.org 

6.  Texas  Guaranteed  Student  Loan 
Corporation  (TGSLC) 

Proposal  available  from:  www.tgslc.org 

Electronic  Access  to  this  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  offlcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  htlp://www. access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1078-1. 
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Dated:  January  20,  2000. 
Greg  Woods, 

Chief  Operating  Officer,  Office  of  Student 

Financial  Assistance. 

[FR  Doc.  00-2195  Filed  1-28-00;  11:11  am) 

BILLING  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Office  of  Environmental  Management; 
Environmentai  Management  Advisory 
Board;  Renewal 

Pursuant  to  Section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  No.  92-463),  and  in  accordance 
with  Title  41  of  the  Code  of  Federal 
Regulations,  section  101-6. 1015(a),  and 
following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration,  notice 
is  hereby  given  that  the  Environmental 
Management  Advisory  Board  has  been 
renewed  for  a  two-year  period  beginning 
on  January  18,  2000.  The  Board  will 
provide  advice  to  the  Assistant 
Secretary  for  Environmental 
Management. 

The  purpose  of  the  Board  is  to 
provide  the  Assistant  Secretary  for 
Environmental  Management  with  advice 
and  recommendations  on 
Environmental  Management  projects 
and  issues,  such  as  program  budget, 
strategic  planning,  risk,  technology 
development,  the  National 
Environmental  Policy  Act,  long-term 
nuclear  stewardship,  science  initiatives, 
worker  health  and  safety,  and  program 
cost  effectiveness,  from  the  perspective 
of  affected  groups  and  State,  Tribal,  and 
local  governments.  Consensus 
recommendations  to  the  Department  of 
Energy  from  the  Board  on  programmatic 
nationwide  resolution  of  numerous 
difficult  issues  will  help  achieve  the 
Department's  objective  of  the  safe  and 
efficient  cleanup  of  its  contaminated 
sites. 

Additionally,  the  renewal  of  the 
Environmental  Management  Advisory 
Board  has  been  determined  to  be 
essential  to  the  conduct  of  Department 
of  Energy  business  and  to  be  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  Energy  by  law  and 
agreement.  The  Board  will  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  and 
rules  and  regulations  issued  in 
implementation  of  those  Acts. 

Further  information  regarding  this 
Advisory  Board  may  be  obtained  from 
Ms.  Rachel  Samuelat  (202)  586-3279. 


Issued  in  Washington,  D.C.  on  January  18, 
2000  . 

James  N.  Solit, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  00-2061  Filed  1-31-00;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Availability  of  the  Final  Environmental 
Impact  Statement  for  the  Conveyance 
and  Transfer  of  Certain  Land  Tracts 
Administered  by  the  Department  of 
Energy  and  Located  at  Los  Alamos 
National  Laboratory,  Los  Alamos  and 
Santa  Fe  Counties,  NM 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Availability. 

summary:  The  Department  of  Energy 
(DOE)  announces  the  availability  of  the 
Final  Environmental  Impact  Statement 
for  the  Conveyance  and  Transfer  of 
Certain  Land  Tracts  Administered  by 
the  Department  of  Energy  and  Located 
at  Los  Alamos  National  Laboratory,  Los 
Alamos  and  Santa  Fe  Counties,  New 
Mexico  (CT  EIS),  DOE/EIS-0293.  DOE 
prepared  the  CT  EIS  pursuant  to  Public 
Law  105-119.  The  CT  EIS  provides  DOE 
and  its  stakeholders  an  analysis  of  the 
environmental  impacts  that  could  result 
from  DOE's  conveyance  or  transfer  of  up 
to  approximately  4,800  acres  of  land 
located  in  north-central  New  Mexico  to 
either  the  Incorporated  County  of  Los 
Alamos  or  the  Secretary  of  the  Interior, 
in  trust  for  the  Pueblo  of  San  Ildefonso. 
DOE  distributed  the  CT  EIS  (which  is 
dated  October  1999)  in  January  2000, 
concurrent  with  a  related  Report  to 
Congress  (the  Combined  Data  Report) 
that  is  also  required  by  Public  Law  105- 
119. 

ADDRESSES:  Written  requests  for  copies 
of  the  CT  EIS  or  requests  for  information 
about  the  proposed  action  should  be 
directed  to:  Elizabeth  Withers,  CT  EIS 
Document  Manager,  U.S.  DOE,  Los 
Alamos  Area  Office,  528  35th  Street,  Los 
Alamos,  NM  87544;  by  calling  Ms. 
Withers  at  (505)  667-8690;  fax  (505) 
665-4872;  or  electronic  mail  at 
cteis@doeal.gov.  The  CT  EIS  will  be 
available  imder  the  NEPA  Analysis 
Module  of  the  DOE  NEPA  Web  Site  at 
http://tis.eh.doe.gov/nepa/. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  DOE  NEPA 
process,  please  contact  Ms.  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance,  EH-42, 
Department  of  Energy,  1000 
Independence  Ave.,  SW,  Washington, 
D.C.  20585.  Ms.  Borgstrom  may  be 
contacted  by  calling  (202)  586-4600  or 
by  leaving  a  message  at  (800)  472-2756. 


SUPPLEMENTARY  INFORMATION:  The  CT 

EIS  was  prepared  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  [42  U.S.C.  4321  et  seq.].  the 
Council  on  Environmental  Quality 
NEPA  regulations  [40  CFR  Part  1500] 
and  die  DOE  NEPA  regulations  [10  CFR 
Part  1021).  DOE  held  public  hearings  on 
the  Draft  CT  EIS  in  Pojoaque  and  Los 
Alamos,  New  Mexico,  during  a  45-day 
public  comment  period  that  ended  April 
12.  1999.  DOE  considered  all  public 
comments  received  in  preparing  this 
Final  CT  EIS. 

In  accordance  with  Section  632  of 
Public  Law  105-119,  enacted  on 
November  26,  1997,  DOE  proposes  to 
convey  or  transfer  certain  land  tracts 
located  at  Los  Alamos  National 
Laboratory  that  are  not  needed  to 
support  DOE's  national  security  mission 
and  that  can  be  environmentally 
remediated  or  restored  before  November 
26,  2007,  by  either  conveyance  to  the 
Incorporated  County  of  Los  Alamos,  or 
by  transfer  to  the  Secretary  of  the 
Interior,  in  trust  for  the  Pueblo  of  San 
Ildefonso.  Criteria  established  by  Public 
Law  105-1 19  for  determining  if  land  is 
suitable  for  conveyance  or  transfer 
include  the  requirement  that  the  land  be 
suitable  for  use  by  the  named  recipients 
for  the  purposes  of  environmental, 
historic  or  cultural  preservation, 
economic  diversification  purposes,  or 
community  self-sufficienc>'  purposes. 

The  CT  EIS  analyzes  two  alternatives; 
(1)  The  No  Action  Alternative  and  (2) 
the  Conveyance  and  Transfer  of  Each 
Tract  Alternative  (the  Proposed  Action). 
Under  the  No  Action  Alternative.  DOE 
would  continue  its  historical  use  of  each 
of  the  land  tracts  identified  as 
potentially  being  suitable  for 
conveyance  and  transfer.  Under  the 
Conveyance  and  Transfer  of  Each  Tract 
(Proposed  Action)  Alternative,  the 
conveyance  or  transfer  of  each  tract 
identified  as  suitable  is  considered, 
either  in  whole  or  in  part,  to  either  Los 
Alamos  County  or  their  designee,  or  the 
Secretary  of  the  Interior  in  trust  for  the 
Pueblo  of  San  Ildefonso.  DOE's 
Preferred  Alternative  is  a  subset  of  the 
Proposed  Action  Alternative,  namely  to 
convey  or  transfer  approximately  4,021 
acres,  including  several  of  the  tracts  of 
land  entirely  and  several  tracts  in  part 
(portions  without  potential 
contamination  issues  or  mission  support 
questions).  Environmental  restoration 
activities  would  continue  under  current 
or  future  plans  for  the  tracts  that  require 
such  action  and  will  include 
coordination  with  the  State  of  New 
Mexico  and  public  involvement. 

The  CT  EIS  compares  the 
environmental  impacts  that  could  be 
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expected  to  i  )ccur  from  continuing  to 
use  the  subj<  ict  tracts  of  land  as 
ciurently  pl<  imed  for  the  next  10  years 
with  the  dir(  ct  consequences  expected 
from  convey  ing  or  transferring  suitable 
tracts,  in  wh  ale  or  in  part,  to  the 
recipients  n4med  in  Public  Law  105- 
119,  togethe^  with  the  indirect 
consequence  s  expected  from  the 
subsequent  development  and  use  of  the 
tracts  by  the  receiving  parties. 
Floodplain  iid  wetlands  assessments 
are  included  in  an  appendix  to  the  CT 
EIS.  In  accoi  dance  with  Public  Law 
105-119,  DC  E  has  also  issued  a  separate 
Environmen  :al  Restoration  Report  for 
the  land  trac  ts  being  considered  for 
conveyance  ar  transfer.  The 
Environmen  ;al  Restoration  Report 
describes  th(  i  type  and  extent  of 
environmen  al  contamination,  the 
regulatory  st  itus  of  the  site 
contaminatii  in,  potential  waste 
generation  a  isociated  with  the 
environmen  al  cleanup,  and  the 
estimated  co  sts  and  duration  of 
cleanups.  Tl  e  Environmental 
Restoration  1  leport  can  be  obtained  by 
contacting  N  s.  Elizabeth  Withers  as 
indicated  in  the  ADDRESSES  section 
above. 

In  accordance  with  Public  Law  105- 
119,  DOE  pr  spared  and  sent  to  Congress 
the  Combined  Data  Report,  which 
summarizes  the  CT  EIS  and  the 
Environmen  :al  Restoration  Report.  DOE 
also  has  dist  "ibuted  copies  of  the  CT  EIS 
and  the  asso  :iated  Environmental 
Restoration  Report  to  the  State  of  New 
Mexico,  American  Indian  tribal  and 
pueblo  gove  Timents,  local  county 
government! ,  other  Federal  agencies, 
and  other  in  erested  parties. 

DOE  inter  ds  to  issue  a  Record  of 
Decision  in  isarly  2000,  and  will 
consider  the  information  in  the  Final  CT 
EIS  and  the  ilnvironmental  Restoration 
Report,  and  ather  factors  such  as 
economic  ar  d  technical  considerations, 
in  deciding  he  action  it  will  take 
regarding  th  5  conveyance  and  transfer  of 
the  subject  t  acts. 

Issued  in  '  Vashington,  D.C.,  on 
January  21,  ilOOO. 

Henry  Garsoi , 

NEPA  Compli  i 
[FR  Doc.  00-2  066 

BILUNG  COOE 


nee  Officer,  Defense  Programs. 
Filed  1-31-00:  8:45  am) 


6150-01-P 


DEPARTME^  OF  ENERGY 

Chicago  Operations  Office;  Office  of 
Industrial  Technologies  (OIT);  Notice 
of  the  Glas4  Industry  of  the  Future 
Solicitation  i 

agency:  Chi  cago  Operations  Office, 
DOE. 


ACTION:  Notice  of  Solicitation 
Availability. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  its  interest  in 
receiving  applications  for  federal 
assistance  for  cost  shared  research  and 
development  of  technologies  which  will 
enhance  economic  competitiveness, 
reduce  energy  consumption  and  reduce 
environmental  impacts  of  the  U.S.  glass 
industry.  The  key  objective  of  this 
solicitation  and  the  resulting  projects 
are  improvement  of  the  manufacture  of 
glass  in  the  U.S.  focusing  on  production 
efficiency,  energy  efficiency, 
environmental  protection  and  recycling, 
and  innovative  types  and/or  uses  of 
glass.  These  objectives  are  intended  to 
be  achieved  through  several  avenues, 
including  the  development  of  improved 
technologies  and  better  application  of 
existing  technologies. 

DATES:  The  complete  solicitation 
document  will  be  available  on  or  about 
February  15,  2000  on  the  Internet  by 
accessing  the  DOE  Chicago  Operations 
Office  Acquisition  and  Assistance 
Group  Home  Page  at  http:// 
www.ch.doe.gov/business/ACQ.htm 
under  the  heading  "Current 
Solicitations",  Solicitation  No.  DE- 
SC02-00CH 11037.  Applications  are  due 
on  or  about  April  3,  2000.  Awards  are 
anticipated  by  August  1,  2000,  pending 
availability  of  funding. 

ADDRESSES:  Completed  applications 
must  be  submitted  to:  U.S.  Department 
of  Energy,  Chicago  Operations  Office, 
Attn:  David  E.  Ramirez,  Bldg.  201, 
Communications  Center,  Room  168, 
9800  South  Cass  Avenue,  Argonne,  IL 
60439-4899. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Ramirez  at  (630)  252-2133;  by 
mail  at  U.S.  Department  of  Energy,  9800 
South  Cass  Avenue,  Argonne,  IL  60439- 
4899;  by  facsimile  at  (630)  252-5045;  or 
by  electronic  mail  at 
david.ramirez@ch.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

DOE  through  its  Office  of  Industrial 
Technologies  (OIT)  supports  industries 
in  their  efforts  to  increase  energy 
efficiency,  reduce  waste  and  increase 
productivity.  The  goal  of  OIT  is  to 
accelerate  the  development  and  use  of 
advanced  energy  efficiency,  renewable 
and  pollution  prevention  technologies 
that  benefit  industry,  the  environment, 
and  U.S.  energy  security.  OIT's  core 
program  is  the  Industries  of  the  Futiu'e 
Program  (lOF),  which  focuses  on  basic 
materials  and  processing  industries 
such  as  the  glass  industry. 


Solicitation  Topics 

In  keeping  with  the  lOF  strategy,  this 
solicitation  will  seek  applications  for 
financial  assistance  in  projects  that 
address  the  research  needs  identified  in 
one  or  more  of  the  topical  areas  listed 
below: 

A.  Production  Efficiency 

New  ways  of  improving  product 
quality  and  increasing  volume  using 
existing  furnaces  must  be  developed  if 
each  manufacturing  sector  is  to 
maintain  its  revenue.  Applications  will 
be  sought  in  the  areas  of  advanced 
technologies  that  can  cost-effectively 
enhance  glass-manufacturing 
capabilities. 

B.  Energy  Efficiency 

The  industry  believes  the 
development  of  more  energy-efficient 
manufacturing  technologies  will  achieve 
significant  energy  savings  and  help  to 
strengthen  the  competitiveness  of  glass 
products  both  internationally  and  v/ith 
other  materials,  especially  in  the  event 
that  energy  prices  rise  significantly. 
Applications  will  be  sought  in  the  areas 
of  advanced  technologies  to  effectively 
reduce  the  energy  use  in  glass 
manufacturing.        ♦ 

C.  Environment 

The  glass  industry  would  be  much 
better  equipped  to  reduce  emissions  if  it 
had  a  stronger  understanding  of  the 
formation  and  fate  of  emissions  in 
current  processes,  as  well  as  a  better 
understanding  of  the  fundamental 
process  mechanisms  and  chemical 
reactions  involved.  Applications  will  be 
sought  for  technology  and  underlying 
fundamental  knowledge  in  reduced 
emissions  and  increased  recycling. 

D.  Innovative  Uses  of  Glass 

The  industry  needs  to  develop  more 
cost-effective  manufacturing  techniques 
to  compete  against  other  materials  in 
new  and  existing  markets,  and  support 
business  and  technical  research  to 
create  completely  new,  innovative  glass- 
containing  products  and  processes  in 
markets  which  previously  did  not  use 
glass  products.  Applications  will  be 
sought  for  processing  techniques  and 
underlying  fundamental  knowledge  that 
will  enable  improved  or  innovative 
glass  products. 

All  projects  must  contribute  to 
enhancing  the  economic 
competitiveness  of  the  glass  industry 
through  significant  benefits  in  energy 
and  environmental  quality.  Subtopics 
and  specific  details  under  the  above 
topical  areas  will  be  available  in  the 
solicitation  document. 
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Type  and  Number  of  Anticipated 
Awards 

It  is  the  Government's  intent  to  award 
apjSroximately  seven  (7)  to  ten  (10) 
Cooperative  Agreements  under  this 
solicitation  with  a  maximum  estimated 
DOE  funding  of  $500,000  per  year  for 
each  Cooperative  Agreement  up  to  a 
three  (3)  year  period,  subject  to  the 
availability  of  funds.  Total  estimated 
Government  funding  for  the  solicitation 
is  approximately  $10  million  for  the 
maximum  three-year  period. 

Application  Requirements 

Teaming  arrangements  will  be 
required.  Applications,  which  do  not 
propose  a  teaming  arrangement  of  at 
least  two  glass  industry  companies,  will 
not  be  evaluated.  A  "glass  industry 
company"  is  defined  as  a  private  {profit 
or  non-profit)  organization  that 
manufactures  glass  and  allied  products 
or  provides  products  or  services  to  such 
manufacturers.  In  addition,  raw  material 
suppliers,  equipment  and  technology 
suppliers,  architectural  and  engineering 
companies,  software  and  consulting 
firms,  trade  and  professional 
associations,  and  research  institutes, 
that  routinely  conduct  a  minimum  of 
10%  of  their  business  with  glass 
industry  manufacturers  are  within  the 
scope  of  the  definition. 

Teams  may  also  include,  but  are  not 
limited  to,  universities,  trade 
associations,  DOE  National  Laboratories, 
and  small  businesses  which  facilitate 
technology  transfer  to  the  private  sector, 
promote  commercialization,  and 
enhance  U.S.  competitiveness.  Any  non- 
profit or  for-profit  organization, 
university  or  other  institution  of  higher 
education,  or  non-federal  agency  or 
entity  is  eligible  to  apply  unless 
otherwise  restricted  by  the  Simpson- 
Craig  Amendment. 

Applicants  are  required  to  cost  share 
a  minimum  of  50%  of  the  total  project 
costs  to  be  inciured  under  the  proposed 
project  to  be  eligible  for  award  under 
this  solicitation.  The  minimum  cost 
share  requirement  of  50%  must  be  met 
for  each  year,  phase,  or  budget  period, 
as  appropriate,  under  the  proposed 
project.  Teaming  arrangements  with 
DOE  National  Laboratories  must  be  such 
that  the  Laboratory  participation  may 
not  exceed  50%  of  the  total  estimated 
cost  of  the  project. 

In  addition  to  the  foregoing,  other 
evaluation  and  selection  criteria  will  be 
developed  in  accordance  with  10  CFR 
600.10— Form  and  Content  of 
AppUcations  and  10  CFR  600.13 — Merit 
Review. 


Issued  in  Argonne,  Illinois,  on  lanuary  20, 
2000. 

John  D.  Greenwood, 

Manager,  Acquisition  and  Assistance  Croup. 
[FR  Doc.  00-2060  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  645<M)1-P 

DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Roclcy  Flats 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92^63,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
aiuiounced  in  the  Federal  Register. 
DATES:  Thursday,  February  3,  2000:  6 
p.m.-9:30  p.m. 

ADDRESSES:  Westminster  City 

Hall, Lower  Level  Multipurpose  Room, 

4800  West  92nd  Avenue,  Westminster, 

CO. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  Rocky 
Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80021;  telephone  (303) 
420-7855;  fax  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOp  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1 .  Presentation  on  budget/planning  for 

the  site  closure  activities 

2.  Update  from  the  Stewardship 

Committee 

3.  Other  Board  business  may  be 

conducted  as  necessary 
Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes* 


to  present  their  comments.  This  notice 
is  being  published  less  than  15  days 
before  the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80021;  telephone  (303) 
420-7855.  Hours  of  operation  for  the 
Public  Reading  Room  are  9  a.m.  to  4 
p.m.  Monday  through  Friday  Minutes 
will  also  be  made  available  by  writing 
or  calling  Deb  Thompson  at  the  address 
or  telephone  number  listed  above. 

Issued  at  Washington,  DC  on  January 
24,  2000. 

Rachel  M.  Samuel, 

Deputy  Advisorv  Committee  Management 
Officer. 

IFR  Doc.  00-2062  Filed  1-31-00:  8:45  am) 

B4LUNG  CODE  6450-01-f> 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site-^ 
Specific  Advisory  Board,  Nevada 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  an 
Environmental  Management 
Prioritization  Workshop  of  the 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Nevada  Test  Site.  The  Federal  Advisory 
Conunittee  Act  (Pub.  L.  No.  92-463,  86 
Stat.  770)  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register. 

DATES:  Thursday  February  10.  2000: 
4:30  p.m.-8:30  p.m. 

ADDRESS:  Desert  Research  Institute,  755 
East  Flamingo  Road,  Las  Vegas,  NV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer,  U.S.  Department  of 
Energy,  Office  of  Environmental 
Management,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8513,  phone: 
702-295-0197. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 
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Tentative  Agt  nda 

4:30  p.m.  Oprn  House 
5:30  p.m.  Buc  get  Prioritization 
Worksho  3 — Introduction  and 
Welcome ,  Welcome  to  Nye  County. 
'Environi  Qental  Management:  An 
Overviev  "  Video,  Overview  of  the 
Federal  I  udget  Process,  State  of 
Nevada  P  erspectives  on  DOE's 
Budget  P  ioritization.  Overview  of 
Worksho  j's  "Investment  Game" 
6:30  p.m.  Bre  ikout  Sessions 
7:45  p.m.  "In  restment  Game"  Open 
Discussic  n.  Results  of  "Investment 
Game" 
8:30  p.m.  Clo  ;ing  Remarks 

Copies  of  tl  le  final  agenda  will  be 
available  at  tl  e  meeting. 

Public  Part  cipation:  The  meeting  is 
open  to  the  p  iblic.  Written  statements 
may  be  fUed  \  n\h  the  Committee  either 
before  or  aftei  the  meeting.  Individuals 
who  wish  to  I  aake  oral  statements 
pertaining  to  igenda  items  should 
contact  Kevir  Rohrer,  at  the  telephone 
number  listec  above.  Requests  must  be 
received  5  da  ^s  prior  to  the  meeting  and 
reasonable  pr  )vision  will  be  made  to 
include  the  p:  esentation  in  the  agenda. 
The  Deputy  E  esignated  Federal  Officer 
is  empowerec  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderiy 
conduct  of  bu  siness.  This  notice  is  being 
published  les  >  than  15  days  in  advance 
of  the  meetini ;  due  to  programmatic 
issues  that  nesded  to  be  resolved. 

Minutes:  Tie  minutes  of  this  meeting 
will  be  availa  jle  for  public  review  and 
copying  at  th(  Freedom  of  Information 
Public  Readir  g  Room.  lE-190,  Forrestal 
Building,  lOOD  Independence  Avenue, 
SW,  Washing  on,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federc  1  holidays.  Minutes  will 
also  be  availa  Ae  by  WTiting  to  Kevin 
Rohrer  at  the  iddress  listed  above. 

Issued  at  Wa  ihington,  DC  on  January  25, 
2000. 

Rachel  M.  Sam  uel. 
Deputy  Advisoi  v  ( 
Officer. 
[FR  Doc.  00-2063  1 

BILLMG  CODE  64!  S-OI-P 


'  Committee  Management 
Filed  1-31-00;  8:45  am] 


DEPARTMEKT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Adv  8ory  Board,  Sandia 

agency:  Depjrtment  of  Energy. 
ACnON:  Notic  3  of  Open  Meeting. 


SUMMARY: 

the  Federal 
(Pub.  L.  No 
is  hereby 
Advisory  Coi^miittee 


Pursuant  to  the  provisions  of 
A  dvisory  Committee  Act 
«  2^63.  86  Stat.  770)  notice 

giv(  n  of  the  following 
meeting: 


Environmental  Management  Site- 
Specific  Advisory  Board  (EM-SSAB), 
Kirtland  Area  Office  (Sandia). 

DATES:  Wednesday,  February  16,  2000: 
5:30  p.m.-9:00  p.m.  (MST) 

ADDRESSES:  Cesar  Chavez  Community 
Center,  7505  Kathryn  Avenue,  SE, 
Albuquerque,  NM  87108,  (505)  768- 
3204. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office,  P.O.  Box  5400,  MS-0184, 
Albuquerque,  NM  87185  (505)  845- 
4094. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

5:30-5:45  p.m.  Check-In/ Agenda 

Approval/Minutes . 
5:45-6:15  p.m.  DOE  Site  Reports. 
6:15-7:00  p.m.  Recommendations  on 

Class  III  Permit  Modifications. 
7:00-7:15  p.m.  Public  Comment. 
7:15-7:30  p.m.  Break. 
7:30-8:00  p.m.  Stewardship 

Presentation. 
8:00-8:30  p.m.  Mixed  Waste  Landfill 

Contractor. 
8:30-8:40  p.m.  Task  Group  Reports  and 

Feedback  for  Chairs  Conference. 
8:40-8:45  p.m.  Voting  on  New 

Members. 
8:45-9:00  p.m.  Adjourn. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski 's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximiun  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  IXl  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 


Zamorski,  Manager,  Department  of 
Energy  Kirtland  Area  Office,  P.O.  Box 
5400,  MS-0184,  Albuquerque,  NM 
87185,  or  by  calling  (505)  845-4094. 

Issued  at  Washington,  DC  on  January  25, 
2000. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. ' 

[FR  Doc.  00-2064  Filed  1-31-00;  8:45  am] 
BILUNG  CODE  645(H)1-P 

DEPARTIMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92^63.  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  February  17,  2000: 
5:30  p.m.-8:30  p.m. 
ADDRESSES:  Paducah  Information  Age 
Park  Resource  Center,  2000  McCracken 
Boulevard,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Sheppard,  Site  Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Paducah  Site  Office,  Post  Office 
Box  1410,  MS-103,  Paducah,  Kentucky 
42001,(270)441-6804. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda 

5:30  p.m.  Call  to  order/Discussion 
6:00  p.m.  Approve  Meeting  Minutes 
6:05  p.m.  Public  Comments/Questions 
6:30  p.m.  Presentations 
7:15  p.m.  Sub  Committee  Reports 
8:15  p.m.  Administrative  Issues 
8:30  p.m.  Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  John  D.  Sheppard  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Official  is  empowered  to 
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conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments  at  the  end  of  the 
meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information 
Center  and  Reading  Room  at  175 
Freedom  Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8:00  a.m.  and  5:00 
p.m.  on  Monday  thru  Friday  or  by 
writing  to  John  D.  Sheppard, 
Department  of  Energy  Paducah  Site 
Office,  Post  Office  Box  1410,  MS-103, 
Paducah,  Kentucky  42001  or  by  calling 
him  at  (270)  441-6804. 

Issued  at  Washington,  DC  on  January  25, 
2000. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  00-2065  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Hydrogen  Technical  Advisory  Panei 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Hydrogen  Technical 
Advisory  Panel.  Federal  Advisory 
Committee  Act  (Public  Law  No.  92-463, 
86  Stat.  770,  as  amended),  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Monday,  February  28,  2000,  8:30 
a.m.-6  p.m.;  Tuesday,  February  29, 
2000,  8:30  a.m.-12  p.m. 

ADDRESSES:  Sheraton  Premiere  Hotel, 
Tyson's  Comer,  Vienna,  Virginia,  22182; 
Telephone:  703-448-1234. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Rossmeissl,  Designated  Federal  Officer, 
Hydrogen  Program  Manager,  EE-15, 
Office  of  Power  Technologies, 
Department  of  Energy,  Washington,  D.C. 
20585;  Telephone:  202-586-8668. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting 

— The  major  purpose  of  this  meeting 
will  be  to  present  the  HTAP 
Committee  Reports  and  their 
proposed  plans  for  the  coming  year. 


and  the  status  of  coordination  of 
hydrogen  activities  within  various 
government  offices.  These 
coordination  activities  will  cover 
those  ongoing  within  theDepartment 
of  Energy,  the  Department  of 
Transportation  and  NASA. 

Tentative  Agenda 

Spring  2000 

Monday,  February  28,  2000 

8:30  a.m.     Introduction  and  Opening 
Comments — D.  Nahmias 

8:40    HTAP  Committee  Reports 

— Coordination — H.  Chum 

— Scenario  Planning — H.  Wedaa 

— Fuel  Choice — R.  Nichols 

9:30    Office  of  Power  Technologies- 
Strategic  Overview — R.  Dixon 

10:00    EERE  CrossCut  Activities— R. 
Bradshaw 

10:30     Break 

10:50    Coordination  Activities 

— Overview — N.  Rossmeissl 

11:20    HTAP  Discussion 

12:00  p.m.     Lunch 

1:00    Coordination  presentations  by 
representatives  from  Department  of 
Transportation,  NASA  and  DOE 
including: 

Office  of  Transportation  Technologies 

Office  of  Industrial  Technologies 

Office  of  Building  Technologies 

Office  of  Science 

Office  of  Fossil  Energy 

3:30     Break 

4:00    Public  Comments  (5  minutes 
maximum  per  speaker)  Audience 

5:00    HTAP  Deliberations— Panel 

6:00    Adjourn 

Tuesday,  February  29,  2000 

8:30  a.m.     DOE  Program  Report— FYOl 

Budget — S.  Gronich 
9:15     Broad  Based  Solicitation 

Results — N.  Rossmeissl 
10:00     Break 

1 1 :00    HTAP  Discussion— Panel 
12:00  p.m. — Adjourn 

Public  Participation:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mr.  Neil  Rossmeissl's  office  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentations  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 


Minutes:  Th»  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.  Washington,  DC  20585  between 
9:00  A.M.  and  4:00  P.M.,  Monday 
through  Friday,  except  Federal 
Holidays.  Minutes  will  also  be  available 
by  writing  to  Neil  Rossmeissl, 
Department  of  Energy,  1000 
Independence  Avenue.  S.W., 
Washington.  DC  20585.  or  by  calling 
(202)  586-8668. 

Issued  at  Washington.  DC  on  January  21. 
2000. 

Rachel  Samuel, 

Deputy  Advisorv  Committee  Management 
Officer. 

(FR  Doc.  00-20R7  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Draft  Environmental  impact  Report/ 
Environmental  Impact  Statement, 
Lower  Owens  River  Project;  Inyo 
County,  California 

action:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Report/ 
Environmental  Impact  Statement. 

SUMMARY:  The  Lower  Owens  River 
Project  is  proposed  by  the  City  of  Los 
Angeles,  Department  of  Water  and 
Power  (LADWP),  and  the  County  of 
Inyo,  to  restore  various  wetland  and 
riparian  habitats  along  approximately  60 
miles  of  the  Owens  River.  The  project  is 
a  result  of  a  settlement  agreement 
among  LADWP,  County  of  Inyo,  state 
agencies,  and  environmental  groups  to 
resolve  issues  related  to  the  export  of 
water  ft-om  the  Owens  Valley  by 
LADWP.  The  Environmental  Protection 
Agency  (EPA)  will  provide  funding  to 
assist  in  the  implementation  of  the 
project.  As  lead  agency  under  the 
National  Environmental  Policy  Act 
(NEPA),  EPA  must  prepare  an 
Environmental  Impact  Statement  (EIS). 
As  lead  agency  under  the  California 
Environmental  Quality  Act  (CEQA)  . 
LADWP  must  prepare  an  Environmental 
Impact  Report  (EIR).  A  joint  state  and 
federal  environmental  document  (EIR/ 
EIS)  will  be  developed.  The  project  is 
expected  to  result  in  an  overall  long- 
term  enhancement  of  the  aquatic, 
wetland,  and  riparian  habitats  of  a  major 
river,  and  provide  significant 
opportunities  for  increased  abundance 
and  variety  of  fish  and  wildlife 
resources,  including  endangered 
species.  The  major  environmental 
impacts  to  be  addressed  are  short-term 
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water  quality 
introduction 
80  years,  anc 
adverse 
fisheries,  as 
effects  to 


!  effec  ts 


degradation  due  to  the  re- 
of  water  to  the  river  after 
the  associated  short-term 
on  native  and  sport 
'  »rell  as  potential  adverse 
logical  resources. 


arc  leo 
Public  Scopiig  and  EIR/EIS  Schedule 

A  public  scoping  meeting  to  receive 
input  on  the  scope  of  the  EIR/EIS  will 
be  conductec  on  February  16,  2000  at 
6:30  pm  at  SI  atham  Hall.  138  North 
Jackson  St..  I  one  Pine,  California.  A 
draft  EIR/EIS  is  expected  to  be  issued 
for  public  review  by  June  2000.  A  final 
EIR/EIS  is  pi;  inned  to  be  issued  the  fall 
of  2000.  A  R(  cord  of  Decision  will  be 
issued  in  lat<  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Parrish  U.S.  EPA  Region  IX 
(WTR-2),  75  Hawrthome  Street.  San 
Francisco.  C^  94105.  Phone:  415-744- 
1940.  Fax:  415-744-1078.  E-mail: 
parrish. Janet  ^epa. gov.  Written 
conunents  or  the  scope  of  the  EIS  may 
also  be  subm  tted  for  consideration  by 
EPA  on  or  be  Fore  February  21  at  the 
above  addres  s,  or  at  the  scoping 
meeting.  The  Notice  of  Preparation 
(NOP),  devel  sped  pursuant  to  CEQA.  is 
available  thrdugh  LADWP  and  County 
of  Inyo.  Cont  set  Clarence  Martin. 
LADWP.  760-872-1104.  or  Leah  Kirk. 
County  of  In'  o  Water  Department.  760- 
872-1168. 
SUPPLEMENT^Y  INFORMATION: 
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cooperative  water  management  plan. 
Various  technical  studies  were 
conducted  at  that  time  concerning 
groundwater  and  vegetation  in  the 
Owens  Valley.  An  interim  agreement 
was  executed  in  1984  between  the 
County  and  LADWP  which  called  for 
more  cooperative  studies,  certain 
environmental  enhancement  projects, 
and  continued  negotiations  on  a  long- 
term  agreement.  A  new  EIR  on  the 
groundwater  pumping,  completed  by 
LADWP  and  the  County,  was  issued  in 
August  1991.  It  addressed  all  water 
management  practices  and  facilities 
associated  with  the  second  aqueduct, 
and  projects  and  water  management 
practices  identified  in  the  Inyo  County/ 
Los  Angeles  Long  Term  Water 
Agreement  ("Agreement").  In  October 
1991,  the  County  and  LADWP  approved 
the  Agreement,  which  provides 
enviroiunental  protection  of  the  Owens 
Valley  from  the  effects  of  groundwater 
pumping  and  water  exports.  The 
Agreement  committed  LADWP  and  the 
County  to  implement  the  Lower  Owens 
River  Project  (LORP).  The  Final  EIR 
(August  1991)  and  the  Agreement  were 
submitted  to  the  Coiut  with  a  joint 
request  to  end  litigation. 

Shortly  thereafter,  concerns  about  the 
legal  adequacy  of  the  1991  Final  EIR 
were  raised  by  state  agencies  and 
environmental  groups.  In  1994,  the 
Court  ordered  the  Coimty  and  LADWP 
to  respond  to  certain  of  these  issues. 
After  several  years  of  settlement 
discussions  among  all  parties,  a 
Memorandum  of  Understanding  (MOU) 
was  executed  that  provides  resolution 
over  the  concerns  about  the  EIR, 
particularly  related  to  the  adequacy  of 
mitigation  described  in  the  EIR  for 
impacts  due  to  historic  pumping  and 
diversion  activities  in  the  Owens  Valley. 
In  Jime  1997,  the  Court  accepted  the 
MOU  as  a  final  settlement,  effectively 
ending  all  litigation  and  allowing  the 
full  provisions  of  the  Agreement  and  the 
1991  Final  EIR  mitigation  to  be 
implemented.  Parties  to  the  MOU 
include  LADWP,  Inyo  Coimty, 
California  Department  of  Fish  and 
Game,  State  Lands  Commission,  Sierra 
Club,  and  Owens  Valley  Committee. 

The  MOU  includes  provisions  that 
expand  the  LORP.  The  project  was 
identified  in  the  1991  Final  EIR  as 
compensatory  mitigation  for  impacts 
related  to  groundwater  pumping  by 
LADWP  from  1970  to  1990  that  were 
difficult  to  quantify.  The  MOU  specifies 
the  goal  of  the  LORP.  time  frame  for 
development  and  implementation,  and 
specific  actions.  It  also  provides  certain 
minimum  requirements  for  the  LORP 
related  to  flows,  locations  of  facilities, 
and  habitat  and  species  to  be  addressed. 


Finally,  the  MOU  specifies  that  LADWP 
and  Inyo  County  prepare  an  EIR  for  the 
LORP  and  issue  a  draft  EIR  within  36 
months  of  execution  of  the  MOU  (i.e.. 
June  2000).  and  that  flows  in  the  river 
begin  within  72  months  of  the  MOU 
execution  (i.e.,  June  2003). 

Goal  of  the  LORP 

The  goal  of  the  LORP,  as  stated  in  the 
MOU.  is  the  establishment  of  a  healthy, 
functioning  Lower  Owens  River 
riverine-riparian  ecosystem,  and  the 
establishment  of  healthy  functioning 
ecosystems  in  the  other  elements  of  the 
LORP,  for  the  benefit  of  biodiversity  and 
threatened  and  endangered  species. . 
while  providing  for  the  continuation  of 
sustainable  uses  including  recreation, 
livestock  grazing,  agriculture,  and  other 
activities.  Natural  habitats  will  be 
created  and  enhanced  consistent  with 
the  needs  of  certain  habitat  indicator 
species. 

Four  Primary  Elements  of  the  LORP 

Riverine-Riparian  Habitats 

A  continuous  flow  will  be  maintained 
from  the  intake  structure  to  a  pump 
system  located  near  the  river  delta  at 
CJwens  Lake,  which  will  connect  to  a 
pipeline  that  will  divert  water  to  the  Los 
Angeles  Aqueduct  or  to  the  bed  of 
Owens  Lake  for  use  in  particulate 
control  projects.  Any  water  in  the  river 
that  is  above  the  amount  specified  in  the 
MOU  for  release  to  the  Owens  River 
Delta  can  be  recovered  by  the  pump 
facility.  The  flow  regime  is  as  follows: 

•  A  base  flow  of  approximately  40  cfs 
from  the  intake  to  the  pump  system 
must  be  maintained  year-round  to 
support  wetland  and  riparian  habitat  for 
indicator  species,  and  to  maintain 
recreational  and  native  fisheries 

•  A  riparian  habitat  flow  must  be 
seasonally  released  that  would  result  in 
a  total  flow  that  would  vary  from  40  to 
200  cfs  in  general  proportion  to  the 
forecasted  runoff  each  year.  These  flows 
are  intended  to:  create  a  natura' 
disturbance  to  establish  and  maintain 
native  riparian  vegetation  and  channel 
morphology. 

The  pump  system  will  consist  of  a 
diversion  in  the  river  and  a  pump 
facility  to  convey  water  in  a  buried  pipe 
to  the  Los  Angeles  Aqueduct.  The 
general  location  of  the  pump  system  is 
specified  in  the  MOU.  LADWP  is 
considering  using  some  or  all  of  the 
water  from  the  pump  system  for  dust 
control  on  Owens  Lake. 

Owens  River  Delta  Habitat  Area 

This  wetland  and  riparian  habitat  area 
is  located  below  the  pump  facility.  It 
will  be  enhanced  and  maintained  by 
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flow  and  land  management.  An  average 
annual  flow  of  6  to  9  cfs  must  be 
maintained  below  the  pump  system,  for 
habitat  enhancement  purposes. 

Blackrock  Waterfowl  Habitat  Area 

This  1 ,500-acre  area  contains 
extensive  waterfowl  habitat.  It  will  be 
enhanced  through  flow  and  land 
management  to  increase  diversity. 

Off-River  Lakes  and  Ponds 

Off-river  lakes  and  ponds  near  the 
Blackrock  Waterfowl  Habitat  Area  will 
be  enhanced  and  maintained  for 
fisheries,  shorebirds,  and  other  birds 
through  flow  and  land  management. 

Other  Elements  of  the  LORP 

Land  Management  Plan 

The  preparation  of  a  land 
management  plan  was  specified  in  the 
MOU.  It  will  address  grazing  on  leases 
within  LORP  planning  area. 
Management  plans  will  be  prepared  for 
individual  leases  with  a  focus  on 
enhancing  native  habitat  diversity  while 
allowing  for  sustainable  grazing.  The 
plans  will  focus  on  upland  and  riparian 
areas,  irrigated  pastures,  and  areas  with 
sensitive  species  or  habitats. 

Recreation  Plan 

The  LORP  will  also  include  a  pleui  to 
guide  access  to,  and  recreational  uses  of, 
the  LORP  area,  consistent  with  current 
LADWP  management  guidelines  for 
public  uses  of  the  land.  The  focus  of  the 
plan  is  to  ensure  compatible  human 
uses  of  the  LORP  lands. 

V  Monitoring  and  Reporting  Plan 

The  LORP  will  include  a  long-term 
plan  for  collecting  and  analyzing  data 
on  the  progress  of  the  LORP.  These  data 
will  be  used  in  an  adaptive  management 
program  in  which  management  actions 
will  be  modified,  as  necessary,  to  ensure 
successful  implementation  of  the  LORP. 

Dated:  January  21.  2000. 
Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 

[FR  Doc.  00-2133  Filed  1-31-00;  8:45  am] 

BILLING  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6528-3] 

Peele-Dixie  Wellfleld  Sftes/Broward 
County,  Florida;  Notice  of  Proposed 
Settlement 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 


SUMMARY:  Under  sections  104,  106(a), 
107  and  122  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  the  City  of  Ft.  Uuderdale 
entered  into  an  Administrative  Order  on 
Consent  (AOC)  with  the  Environmental 
Protection  Agency  (EPA),  whereby  the 
City  of  Ft.  Lauderdale  agreed  perform 
response  activities  at  the  Peele-Dixie 
Wellfield  Site  (Site)  located  in  Broward 
County,  Florida.  Section  VIII  of  the  AOC 
provides  for  the  reimbursement  of  EPA 's 
oversight  costs  by  the  City  of  Ft. 
Lauderdale.  Under  the  terms  of  the 
AOC,  section  VIII  is  subject  to  section 
122(i)  of  CERCLA,  which  requires  EPA 
to  publish  notice  of  the  proposed 
settlement  in  the  Federal  Register  for  a 
thirty  (30)  day  public  comment  period. 
EPA  will  consider  public  comments  on 
section  VIII  of  the  AOC  for  thirty  days. 
EPA  may  withhold  consent  to  all  or  part 
of  section  VIII  of  the  AOC  if  comments 
received  disclose  facts  or  considerations 
which  indicate  that  section  VIII  of  the 
AOC  is  inappropriate,  improper,  or 
inadequate.  Copies  of  the  proposed 
settlement  are  available  from:  Ms.  Paula 
V.  Batchelor,  U.S.  Enviromnental 
Protection  Agency,  Region  IV,  CERCLA 
Program  Services  Branch,  Waste 
Management  Division,  61  Forsyth 
Street,  SW.,  Atlanta,  Georgia  30303, 
(404)  562-8887. 

Written  comment  may  be  submitted  to 
Mr.  Greg  Armstrong  at  the  above 
address  within  30  days  of  the  date  of 
publication. 

Dated:  December  30,  1999. 
Anita  Davis, 

Acting  Chief  CERCLA  Program  Services 
Branch,  Waste  Management  Division. 
|FR  Doc.  00-1666  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  6S60-50-P 


FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting;  Farm  Credit 
Administration  Board;  Regular  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  February  10,  2000  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  will  not  be  held.  The  Board  will 
hold  a  special  meeting  at  9:00  a.m.  on 
Thiusday,  February  17,  2000.  An  agenda 
for  that  meeting  will  be  published  at  a 
later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vivian  L.  Portis,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025.  TDD  (703)  883-4444. 


ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

Dated:  January  27,  2000. 
Vivian  L.  Portis, 

Secretary;  Farm  Credit  Administration  Board. 
|FR  Doc.  00-2302  Filed  1-28-00;  3:52  p.m.|    . 

BILUfMS  CODE  6705-01-41 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CS  Docket  No.  99-251] 

In  the  Matter  of  Applications  for 
Consent  to  the  Transfer  of  Control  of 
Licenses;  MediaOne  Group,  Inc., 
Transferor,  to  AT&T  Corporation, 
Transferee 

AGENCY:  Federal  Communications 
Commission,  Cable  Services  Biu'eau. 

ACTION:  Notice  of  Public  Forum  by 
Cable  Services  Bureau. 

SUMMARY:  The  Cable  Services  Bureau  of 
the  Federal  Communications 
Commission  will  convene  a  Public 
Forum  on  the  proposal  of  AT&T 
Corporation  ("AT&T")  and  MediaOne 
Group,  Inc.  ("MediaOne")  to  transfer  to 
AT&T  the  control  of  licenses  and 
authorizations  held  by  subsidiaries  of 
MediaOne  and  entities  controlled  by 
MediaOne.  The  purpose  of  the  Public 
Fonun  is  to  assist  the  Cable  Services 
Bureau  in  its  review  of  the  AT&T- 
MediaOne  proposal,  to  provide  an 
opportunity  for  further  discussion  of 
issues  raised  in  the  proceeding,  and  to 
gather  additional  information  that  may 
be  relevant.  The  Bureau  has  requested 
that  AT&T  and  MediaOne  and  several 
interested  parties  and  organizations 
make  presentations  at  the  Public  Forum. 

DATES:  The  Public  Forum  will  be  held 
on  Friday,  February  4,  2000  beginning  at 
9:30  a.m.  and  continuing  until 
approximately  3:00  p.m. 

ADDRESSES:  The  Public  Forum  will  be 
held  in  the  Federal  Commiuiications 
Commission's  Meeting  Room,  445  12th 
Street,  SW.  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sunil  Daluvoy,  Cable  Services  Bureau, 
(202)  418-7200. 

Federal  Communications 
Commission. 

Dated:  January  27,  2000. 
Magalie  Roman  Salas, 
Secretary. 

[FR  Doc.  00-2137  Filed  1-31-00;  8:45  am] 
BILLING  CODE  6712-01-^ 
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FEDERAL  E%  ERGENCY 
MANAGEMElilT  AGENCY 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Re||uest 

action:  Notic^  and  request  for 
comments. 


summary:  Th<  Federal  Emergency 
Management  \gency,  as  part  of  its 
continuing  ef  ort  to  reduce  paperwork 
and  responde  it  burden,  invites  the 
general  publii  and  other  Federal 
agencies  to  ta  :e  this  opportunity  to 
comment  on  [  roposed  revised 
information  c  illections.  In  accordance 
with  the  Pape  rwork  Reduction  Act  of 
1995  (44  U.S.:.  3506(c)(2)(A)),  this 
notice  seeks  c  Dmments  concerning  the 
proposed  revision  of  the  collection  of 
Claims  for  Na  ional  Flood  Insurance 
Program. 

SUPPLEMENTAI  lY  INFORMATION:  The 
National  Floo  i  Insurance  Program 
(NFIP)  is  auth  orized  by  Public  Law 
(P.L.)  90-448h968)  and  expanded  by 
P.L.  93-234  (1973)  provides  low-cost 
federally  subadized  flood  insurance  for 
existing  buildings  exposed  to  flood 
risks.  In  returi  communities  must  enact 
and  administer  construction  safeguards 
to  ensure  that  new  construction  in  the 
flood  plain  w  11  be  built  to  eliminate  or 
minimize  futi  re  flood  damage.  In 
accordance  w  th  P.L.  93-234,  the 
purchase  of  fl  jod  insurance  is 
mandatory  wl  len  Federal  or  federally- 
related  flnanc  ial  assistance  is  being 
provided  for  <  cquisition  or  construction 
of  buildings  located  or  to  be  located 
within  FEMA  identified  special  flood 
hazard  areas  (  f  conmiunities  which  are 
participating  n  the  program.  In  addition 
a  proposed  rule  was  published 
September  23,  1996  to  amend  the 
National  Floo  d  Insurance  regulations  by 
adding  coven  ge  under  the  Standard 
Flood  Insurar  ce  Policy  for  increased 
cost,  up  to  $1  ),000  to  bring  structures 
into  compliar  ce  with  State  or 
community  fl  sodplain  management 
laws  or  ordininces  after  flood  losses.  A 
final  rule,  Nal  ional  Flood  Insurance 
Program;  Star  dard  Flood  Insurance 
Pohcy  published  Februciry  25, 1997, 
amended  thejMational  Flood  Insurance 
Program  (NFIP)  regulations  to  add 
coverage  under  the  standard  Flood 
Insurance  PoBcy  to  pay  for  the  increase 
cost  to  rebuild  or  alter  flood-damaged 
structures  to  conform,  with  State  or 
local  flood  pi  lin  ordinances  or  laws 
consistent  wi  h  the  requirements  of 
guidance  of  t  le  NFIP.  The  Final  rule 
required  the  <  gency  to  collect  additional 
data  which  was  approved  by  OMB 
under  OMB  c  antrol  number  3067-0276. 


Increased  Cost  of  Compliance  which 
will  now  be  merged  with  this  collection 
of  information. 

Collection  of  Information 

Title:  Claims  for  National  Flood 
Insiuance  Program  (NFIP). 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-002 1 . 

Form  Numbers:  FEMA  Forms  81-40, 
81^1,  81-41A,  81-42,  81-42A,  81-43, 
81-44,  81-57,  81-58,  81-59,  81-63,  81- 
98,  and  Mobile  Home  Worksheet. 

Abstract:  The  forms  included  in  this 
collection  of  information  provide  the 
information  that  is  necessary  for  the 
continued  proper  performance  of  the 
Agency's  functions  related  to 
indemnifying  policyholders  for  flood 
damages  to  their  properties.  The  forms 
are  described  below: 

(1)  FEMA  Form  81-40,  Worksheet- 
Contents-Personal  Property —  used  by 
the  insured  to  assess  personal  property 
damage.  Estimated  time  per  response — 
2.5  hours. 

(2)  FEMA  81-41,  Worksheet- 
Building — used  by  the  adjuster  to 
determine  the  scope  of  damage  to  a 
building.  Estimated  time  per  response — 
2.5  hours. 

(3)  FEMA  Form  81-41A,  Worksheet- 
Building  (Continued) —  a  continuation 
of  FEMA  form  81-41.  Estimated  time 
per  response — 1  hour. 

(4)  FEMA  Form  81-42,  Proof  of 
Loss —  used  to  establish  a  settlement  on 
the  amount  the  insured  will  receive. 
Estimated  time  per  response — 5 
minutes. 

(5)  FEMA  Form  81-42A,  Increase  Cost 
of  Compliance  Proof  of  Loss  (ICC)  will 
be  used  by  the  adjuster  to  identify 
whether  or  not  the  insured  qualifies  for 
coverage  under  ICC.  Estimated  time  per 
response — 1  hour. 

(6)  FEMA  Form  81-43,  Notice  of 
Loss —  used  to  gather  loss  information. 
Estimated  time  per  response — 4 
minutes. 

(7)  FEMA  Form  81-44,  Statement  as 
to  Full  Cost  of  Repair  or  Replacement 
Cost  Coverage,  Subject  to  the  Terms  and 
Conditions  of  the  Policy — used  by  the 
insured  to  determine  if  the  structure  can 
be  repaired  or  qualify  for  replacement 
cost.  Estimated  time  per  response — 6 
minutes. 

(8)  FEMA  Form  81-57,  National  Flood 
Insurance  Program  Preliminary  Report — 
used  to  identify  the  insured  and  the 
address  of  risk.  Estimated  time  per 
response — 4  minutes. 

(9)  FEMA  Form  81-58,  National  Flood 
Insurance  Program  Final  Report — used 
to  document  and  review  overall 
damages  to  the  property,  and  to  provide 


a  breakdown  of  the  claim  information. 
Estimated  time  per  response — 4 
minutes. 

(10)  FEMA  Form  81-59,  National 
Flood  Insurance  Program  Narrative 
Report — used  to  write  a  narrative  report 
on  the  loss.  Estimated  time  per 
response — 5  minutes. 

(11)  FEMA  Form  81-63,  Cause  of  Loss 
and  Subrogation  Report — used  to 
identify  a  potential  subrogation  loss. 
Estimated  time  per  response — 1  hour. 

(12)  FEMA  Form  81-98,  Increase  Cost 
of  Compliance  Adjuster  Report  will  be 
used  by  the  insured  and  adjuster  to 
establish  a  settlement  on  the  amount  the 
insured  will  receive. 

Estimated  time  per  response — 2 
hours. 

Mobile  Home  Worksheet — to  obtain 
data  to  specifically  identify  the 
manufactiirer,  year,  size,  model,  and 
serial  number  of  the  mobile  home;  the 
individual  the  mobile  home  was 
purchased  from;  and  the  repair  or 
salvage  value  of  the  mobile  home.  The 
claim  adjuster  also  uses  the  information 
to  determine  whether  a  mobile  home 
will  be  repaired,  replaced,  or  salvaged. 
Estimated  time  per  response — 30 
minutes. 

Affected  Public:  Individuals  and 
households.  Business  or  other  for-profit, 
Not-for-profit  institutions.  Farms, 
Federal  Government,  and  State,  local  or 
tribal  governments. 

Estimated  Total  Annual  Burden 
Hours:  310,536. 

Estimated  Cost.  $38  million. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  Should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
•  Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
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Management  Agency,  500  C  Street,  SW., 
Room  316,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625,  Fax 
number  (202)  646-3524,  cr  email 
address:  muriel.anderson@fema.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Timothy  P.  Johnson,  Federal 
Insurance  Administration,  at  (202)  646- 
3418  for  additional  information^ontact 
Muriel  B.  Anderson  at  (202)  646-2625 
for  copies  of  the  proposed  collection 
information. 

Dated:  January  13,  2000. 
Mike  Bozzelli, 

Acting  Director,  Program  Services  Division, 

Operations  Support  Directorate. 

[FR  Doc.  00-2106  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  6718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  is  submitting  a 
request  for  review  and  approval  of  a 
new  collection  of  information  under  the 
emergency  processing  procedures  in  the 
Office  of  Management  and  Budget 
(OMB)  regulation  5  CFR  1320.13.  FEMA 
is  requesting  the  collection  of 
information  be  approved  by  January  24, 
2000  for  use  through  July  31,  2000. 
SUPPLEMENTARY  INFORMATION:  The 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Act  Public  Law  93-288,  as 
amended  authorizes  training  programs 
for  emergency  preparedness.  The 
information  obtained  from  the 
Emergency  Management  Institute  (EMI) 
form  will  be  used  for  independent  study 
course  eru-ollment  and  to  provide  course 
materials  to  applicants.  Applicants  can 
select  as  many  courses  as  they  want,  but 
they  will  be  actively  enrolled  in  only 
one  course  at  a  time.  When  applicants 
complete  each  coiu-se  with  a  passing 
score,  new  course  material  from  the 
course  menu  selection  will  be  sent  to 
applicants. 

FEMA  plans  to  follow  this  emergency 
request  with  a  request  for  a  3-year 
approval.  The  request  will  be  processed 
under  OMB's  normal  clearance 
procediu-es  in  accordance  with  the 
provisions  of  OMB  regulation  5  CFR 
1320.10.  To  help  us  with  the  timely 


processing  of  the  emergency  and  normal 
clearance  submissions  to  OMB,  FEMA 
invites  the  general  public  to  comment 
on  the  proposed  collection  of 
information.  This  notice  and  request  for 
comments  is  in  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3506(c)(2)(A)). 

Collection  of  Information 

Title:  EMI  Independent  Study  Course 
Enrollment  Application. 

Type  of  Information  Collection:  New 
collection. 

OMB  Number:  New. 

Abstract:  The  purpose  of  this  form  is 
to  collect  information  fi-om  individuals 
on  what  Independent  Study  courses 
they  wish  to  enroll  in.  This  form  lists 
the  courses  available  through  FEMA's 
Independent  Study  Program  and 
collects  information  from  individuals  so 
that  these  courses  can  be  mailed  to 
them. 

FEMA  Form:  95-23. 

Affected  Public:  Individuals  or 
households. 

Our  burden  per  respondent  is 
estimated:  1  minute. 

Estimated  Total  Annual  Burden 
Hours:  1,167. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.  permitting  electronic 
submission  of  responses. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  the  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  David  Rostker,  FEMA  Desk 
Officer,  Room  10202,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
FEMA  Information  Collections  Officer, 
Federal  Emergency  Management 


Agency,  500  C  Street,  SW.,  Room  316. 
Washington,  DC  20472.  Telephone 
number  (202)  646-2625.  FAX  number 
(202)  646-3524,  e:mail  address: 
muriel.anderson&fema.gov. 

Thomas  Behm, 

Acting  Director,  Program  Services  Division, 
Operations  Support  Directorate. 
[FR  Doc.  00-2107  Filed  1-31-00:  8:45  am] 
BILUNG  CODE  6718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1310-DRJ 

Kentucky;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  (FEMA- 
1310-DR),  dated  Januar\'  10,  2000,  and 
related  determinations. 

EFFECTIVE  DATE:  Januarx'  15.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 

of  a  major  disaster  for  the 
Commonwealth  of  Kentucky  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
January  10,  2000:  Hopkins  County  fof' 
Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program:  83.548.  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 

Recovery  Directorate. 

[FR  Doc.  00-2104  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  6718-02-P 
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FEDERAL  E  HERGENCY 
MANAGEMeNT  AGENCY 

[FEMA-1310-^R] 

Kentucky;  Ainendment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management!  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  (FEMA- 
1310-DR),  dited  January  10,  2000,  and 
related  determinations. 
EFFECTIVE  DATE:  January  20,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  [Response  and  Recovery 
Directorate,  1  "ederal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENT/  RY  INFORMATION:  The  notice 
of  a  major  di  laster  for  the 
Commonwej  1th  of  Kentucky  is  hereby 
amended  to  nclude  the  following  areas 
among  those  areas  determined  to  have 
been  adverse  ly  affected  by  the 
catastrophe  (  eclared  a  major  disaster  by 
the  Presiden  in  his  declaration  of 
January  10. 2  000: 
Ballard,  Breckinridge,  Carlisle, 

Livingston  and  Spencer  Counties  for 

Pubhc  Assistance. 
Hopkins  and  Webster  Counties  for 

Public  Ass  istance  (already  designated 

for  Indivic  ual  Assistance). 


(The  followin 
Assistance 
for  reporting 
Community  D 
Brown  Fund 
Counseling; 
Program;  83 
Assistance 
Assistance; 
Grant  (IFG) 
Assistance 
Program;  83. 
Program.) 


Catalog  of  Federal  Domestic 
Nuhibers  (CFDA)  are  to  be  used 
aid  drawing  funds:  83.537, 
saster  Loans;  83.538.  Cora 
F  rogram;  83.539,  Crisis 
8!  .540,  Disaster  Legal  Services 
5'  1.  Disaster  Unemployment 
(DIIA);  83.542,  Fire  Suppression 
83  543,  Individual  and  Family 
Pr  )gram;  83.544.  Public 
Grants:  83.545,  Disaster  Housing 


5'  :8,  Hazard  Mitigation  Grant 


i  iensinger, 
I  Director,  Response  and  Recovery 


Laurence  W. ', 

Division  i 

Directorate. 

(FR  Doc.  OO-2I05  Filed  1-31-00;  8:45  am) 

BILLWO  CODE  61 18-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-3146-^M] 


North  Carolina 
Notice  of  an 


AGENCY: 

Management 

ACTION:  Noti  :e 


Fedpral  Emergency 
Agency  (FEMA). 


Amendment  No.  3  to 
Emergency  Declaration 


summary:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  North 
Carolina  (FEMA-3146-EM),  dated 
September  15,  1999,  and  related 
determinations. 

EFFECTIVE  DATE:  January  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  Carlos 
Mitchell  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  emergency. 

This  action  terminates  my 
appointment  of  Glenn  C.  Woodard,  Jr.  as 
Federal  Coordinating  Officer  for  this 
emergency. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Win, 

D;'recfor. 

(FR  Doc.  00-2102  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1292-DR] 

North  Carolina;  Amendment  No.  5  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina  (FEMA-1292-DR),  dated 
September  16,  1999,  and  related 
determinations. 

EFFECTIVE  DATE:  January  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 


pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  Carlos 
Mitchell  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Glenn  C.  Woodard,  Jr.  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

fames  L.  Witt, 

Director. 

[FR  Doc.  00-2103  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  6718-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00021] 

Cooperative  Agreement  to  the  Pan 
American  Health  Organization  (PAHO) 
to  Initiate  the  Post  Hurricane 
Reconstruction  of  the  Public 
Healthcare  System  in  Central  America 
and  the  Carrit)ean;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  funds  for  Fiscal  Year  (FY) 
2000  for  a  cooperative  agreement  with 
the  Pan  American  Health  Organization 
(PAHO).  The  purpose  of  this  program  is 
to  provide  support  for  coordination  of 
organizational  planning,  networking  of 
laboratory  support  services,  and 
assistance  to  Ministries  of  Health  for 
developing  programs  to  prevent  and 
control  priority  infectious  diseases  for 
the  initiative  to  reconstruct  sustainable 
health  services  in  the  sub-region 
affected  by  Hurricanes  Georges  and 
Mitch  in  September  and  October  1998, 
(including  Honduras,  Guatemala,  El 
Salvador,  Nicaragua,  Dominican 
Republic,  Haiti  and  Costa  Rica). 

This  program  addresses  the  Healthy 
People  2000  priority  areas  of 
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Educational  and  Community-Based 
Programs. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Pan  American  Health  Organization 
for  this  project.  No  other  applications 
are  solicited.  PAHO  is  the  most 
appropriate  and  qualiHed  agency  to 
conduct  the  activities  under  this 
cooperative  agreement  because  of  its 
longstanding  relationships  with 
Ministries  of  Health  in  the  sub-region. 
Additionally: 

1.  PAHO  has  the  lead  responsibility 
among  the  United  Nations  organizations 
for  implementing  activities  in  the  sub- 
region.  PAHO  is  the  only  organization 
with  a  regional  mandate  for  the  control 
and  prevention  of  diseases. 

2.  The  proposed  program  is  strongly 
supportive  of  and  directly  related  to  the 
achievement  of  PAHO  and  CDC/ 
Hurricane  Reconstruction  Project's 
objectives  for  the  sustainable  capacity 
for  assessment  of  health  status  and  the 
early  detection  and  re-establishment  of 
the  effective  response  to  outbreaks  and 
changes  in  disease  patterns.    ' 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $1,000,000  is  available 
in  FY  2000  to  support  this  cooperative 
agreement.  It  is  expected  the  award  will 
begin  on  April  1,  2000,  for  a  12-month 
budget  period  within  a  2-year  project 
period.  The  funding  estimate  is  subject 
to  change.  Continuation  award  within 
the  project  period  will  be  made  on  the 
basis  of  satisfactory  progress  and 
availability  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
piupose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1 .  (Recipient  Activities)  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1.  Recipient  Activities 

(a)  Coordinate  disease  control  and 
prevention  strategy  development 
including  analysis  and  dissemination  of 
health  information,  sponsorship  of 
meetings  for  any  two  or  more  countries 
and  multi-country  strategies  and 
periodic  technical  meetings. 

(b)  Coordinate  the  planning  for  a 
regional  laboratory  network  and  develop 
reference  centers  and  provide  quality 
assiu'ance  and  quality  control  training 
and  manuals  for  involved  countries. 


(c)  Provide  assistance  to  Ministries  of 
Health  for  developing  programs  to 
prevent  and  control  priority  infectious 
diseases.  Examples  of  activities  include 
lu'ban  malaria  control,  monitoring  drug 
resistance,  and  the  promotion  of 
community  based  prevention  strategies. 
Community  participation  and  social 
mobilization  for  dengue  control  and/or 
water  and  sanitation. 

(d)  Coordinate  with  the  Training 
Programs  in  Epidemiology  and  Public 
Health  Interventions  Network 
(TEPHINET)  and  others.  Coordinate 
their  activities  with  those  of  other 
partners  working  in  the  area.  These 
include  TEPHINET  and  United  States 
Agency  for  International  Development 
(USAID). 

2.  CDC  Activities 

(a)  Overall  program  coordination 
between  partners:  PAHO,  TEPHINET. 
and  other  collaborating  agencies. 

(b)  Provide  assistance  to  PAHO  for 
communications  and  surveillance 
strategies. 

E.  Application  Content 

Use  the  information  in  the  Program 
requirements.  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  The  applicant 
must  provide  long-term  (two  years)  and 
short-term  (one  year)  objectives,  a 
narrative  plan  that  indicates  how  these 
objectives  will  be  met,  a  budget  and 
budget  justification  consistent  with  the 
proposed  activities,  and  any  other 
information  that  supports  the  request  for 
assistance.  The  application  will  be 
evaluated  on  the  criteria  listed,  so  it  is 
important  to  follow  them  in  laying  out 
the  program  plan.  The  narrative  should 
be  no  more  than  25  double-spaced 
pages,  printed  on  one  side,  with  one- 
inch  margins,  and  unreduced  font. 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0937-0189). 
Forms  are  available  at  the  following 
Internet  address:  www.cdc.gov/  .  .  . 
Forms,  or  in  the  application  kit.  On  or 
before  March  10,  2000  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  annoimcement. 

The  application  shall  be  considered  as 
meeting  the  deadline  if  it  is  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Send  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  Review  Panel.  The  applicant  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 


or  U.S.  Postal  Service.  Private  metered 
postmark  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

G.  Evaluation  Criteria 

The  application  will  be  evaluated 
against  the  following  criteria  by  an 
independent  review  group  appointed  by 
CDC. 

1.  Background  and  Need  (25  points): 
The  extent  to  which  the  applicant 
presents  data  justifying  the  need  for  the 
program  in  terms  of  the  magnitude  of 
damage  attributable  to  Hurricanes 
Georges  and  Mitch.  The  extend  to  which 
a  description  of  current  and  previous 
related  experiences  demonstrates  a 
capacity  to  facilitate  communications 
between  countries  in  the  project  region. 

2.  Goals  and  Objectives  (40  points): 
The  extent  to  wnich  the  goals  and 

objectives  relate  to  the  overall  purpose 
of  the  Post-Hurricane  Reconstruction 
Program,  are  speciflc,  time-phases, 
measurable  and  feasible. 

3.  Methods  (35  points):  The  extent  to 
which  the  applicant  provides  a  detailed 
description  of  proposed  activities  which 
are  likely  to  achieve  each  objective  and 
overall  program  goals  and  which 
includes  designation  of  responsibility 
for  each  action  undertaken.  The  extent 
to  which  the  applicant  provides  a 
reasonable  and  complete  schedule  for 
implementing  all  activities.  The  extent' 
to  which  position  description,  CV's  and 
lines  of  command  are  appropriate  to 
accomplishment  of  program  goals  and 
objectives  and  to  which  concurrence 
with  the  applicant's  by  all  other 
involved  peirties  is  specific  and 
documented. 

4.  Budget  and  Justification  (not 
scored):  The  extent  to  which  the  budget 
request  is  clearly  justified  and 
consistent  with  the  intended  use  of 
funds. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Quarterly  Progress  Reports,  no 
more  than  30  days  after  the  end  of  the 
period; 

2.  Financial  status  report,  no  more 
than  30  days  after  the  end  of  the  budget 
period:  and 

3.  Final  financial  status  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

4.  Conference  Reports. 
Send  all  reports  to  the  Grants 

Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
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chmi 


program.  For 
each,  see  Attai 
application  kit 
AR-11— Healtiy 
AR-1 2— Lobbying 
AR-:        "     " 


-20 — Confe  rence 


I.  Authority  ai  d  Catalog  of  Federal 
Domestic  Assu  itance  Number 


aid 


This  prograi^ 
Sections  301 
Health  Service 
241  and  242i 
Foreign 
U.S.C.  2151b 
Domestic 


the  contents  o 
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complete  description  of 
ent  1  in  the 


People  2000 
Restrictions 
Support 


is  authorized  under 

307  of  the  Public 
Act,  42  U.S.C.  section 
iind  section  104  of  the 
Assistance  Act  of  1961,  22 
he  Catalog  of  Federal 
Assiitance  Number  is  93.185. 


J.  Where  to  Obtain  Additional 
Information 

If  you  have  (  uestions  after  reviewing 


all  the  dociunents. 


business  mana  jement  technical 
assistance  may  be  obtained  from:  Van 
Malone,  Grant:  i  Management  Specialist, 
Grants  Management  Branch, 
Procurement  ahd  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
Room  3000.  2S  20  Brandywine  Road, 
Atlanta,  GA  3t  341-4146,  Telephone 
number:  770-^  88-2733,  Email  address: 
vxm7@cdc.go\ . 

For  program  technical  assistance, 
contact:  Guille  rmo  Herrera,  Centers  for 
Disease  Contrc  1  and  Prevention, 
Epidemiology  i*rogram  Office,  Division 
of  Internationa  1  Health,  4770  Buford 
Highway,  MS  C  72.  Atlanta,  GA  30341, 
Telephone  number:  770-488-8322,  E- 
mail  gah9@cdc  gov. 

For  this  and  other  open  program 
announcemen  ,  see  the  CDC  home  page 
on  the  Internet :  http://www.cdc.gov. 

Dated:  Januar]  26,  2000. 
John  L.  William  t, 

Director,  Procun  'ment  and  Grants  Office, 
Centers  for  Disei  se  Control  and  Prevention 
(CDCI. 
|FR  Doc.  00-207  D  Filed  1-31-00;  8:45  ami 

BILUNG  CODE  4163  -18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Ider^ifier:  HCFA-209] 

Agency  Information  Collection 
Activities:  Sul  »mission  for  OMB 
Review;  Comment  Request 

AGENCY:  Healt  i  Care  Financing 
Administratiop 

In  compli 
of  section 

Paperwork  Reduction 
Health  Care 
(HCFA),  Department 
Human  Servic  bs 


lian:e 


3501 ){' 


with  the  requirement 
c)(2)(A)ofthe 

Act  of  1995.  the 
Financing  Administration 
of  Health  and 
is  publishing  the 


following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
conunents  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciu^cy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  cxurrently 
approved  collection. 

Title  of  Information  Collection: 
Laboratory  Personnel  Report  Clinical 
Laboratory  Improvement  Amendments 
(CLIA)  and  Supporting  Regulations  in 
42  CFR  493.1^93.2001. 

Fonn  No.:  HCFA-0209  (OMB  #0938- 
0151). 

Use:  CLIA  requires  the  Department  of 
Health  and  Humem  Services  (DHHS)  to 
establish  certification  requirements  for 
any  laboratory  that  performs  tests  on 
human  specimens,  and  to  certify 
through  the  issuance  of  a  certificate  that 
those  laboratories  meet  the  requirements 
established  by  DHHS.  The  information 
collected  on  this  survey  form  is  used  in 
the  administrative  pursuit  of  the 
Congressionally-mandated  program 
with  regard  to  regulation  of  laboratories 
participating  in  CLIA.  Information  on 
personnel  qualifications  of  all  technical 
personnel  is  needed  to  ensiu-e  the 
sample  is  representative  of  all 
laboratories. 

Frequency:  Biennially. 

Affected  Public:  Business  or  other  for 
profit.  Not-for-profit  institutions. 
Federal  Government,  and  State.  Local  or 
Tribal  Government. 

Number  of  Respondents:  26,500. 

Total  Annual  Responses:  13.250. 

Total  Annual  Hours:  6.625. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm  or  E-mail  your 
request — including  your  address,  phone 
number.  OMB  number,  and  HCFA 
dociunent  identifier — to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 


the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Allison  Eydt.  New  Executive 
Office  Building.  Room  10235. 
Washington.  DC  20503. 

Dated:  January  21,  2000. 
John  P.  Burke,  ID, 

Reports  Clearance  Officer,  HCFA  Office  of 
Information  Services,  Security  and  Standards 
Group,  Division  of  HCFA  Enterprise 
Standards. 

[PR  Doc.  00-2098  Filed  1-31-00;  8:45  am] 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  teclmology. 

Proposed  Project:  Core  Measures  for  the 
Center  for  Substance  Abuse 
Prevention — New 

The  mission  of  SAMHSA's  Center  for 
Substance  Abuse  Prevention  (CSAP)  is 
to  decrease  substance  use  and  abuse  and 
related  problems  among  the  American 
public  by  bridging  the  gap  between 
research  and  practice.  CSAP 
accomplishes  this  through  field-testing 
scientifically  defensible  programs; 
disseminating  comprehensive, 
cultiirally  appropriate  prevention 
strategies,  policies,  and  systems;  and 


Federal  Register / Vol.  65,  No.  21 /Tuesday,  February  1,  2000/Notices 


4825 


capacity  building  for  states  and 
community-based  providers.  Data  are 
collected  from  CSAP  grants  and 
contracts  where  participant  outcomes 
are  assessed  pre-  and  post-intervention. 
The  analysis  of  these  data  help 
determine  whether  progress  is  being 
made  in  achieving  CSAP's  mission. 

The  primary  purpose  of  the  proposed 
data  activity  is  to  promote  the  use 
among  CSAP  grantees  and  contractors  of 
measures  recommended  by  CSAP  as  a 
result  of  extensive  examination  and 
recommendations,  using  consistent 
criteria,  by  panels  of  experts.  The  use  of 
consistent  measurement  for  specified 


constructs  across  CSAP  funded  projects 
will  improve  CSAP's  ability  to  respond 
to  the  Government  Performance  and 
Results  Act  (GPRA)  and  address  goals 
and  objectives  outlined  in  the  Office  of 
National  Drug  Control  Policy's 
Performance  Measures  of  Effectiveness. 

It  is  important  to  emphasize  that 
CSAP  is  not  requiring  the  use  of  these 
measiues  if  (l)the  program  does  not 
already  plan  to  target  change  in  the 
specified  construct{s)  and/or  (2)  the 
measure  is  not  valid  for  the  program's 
targeted  population.  The  Core  Measures 
are  only  to  be  used  if  appropriate  to  the 
program's  target  population  and 


Program 


Knowledge  Development: 

Children  of  Substance  Abusing  Parents  

Community  Initiated  

Family  Strengthening 

Parenting  Adolescents  and  Welfare  Reform 

High  Risk  Youth/Youth  Connect 

Targeted  Capacity  Enhancement: 

HIV/Targeted  Capacity  

State  Incentive  Grants 

Total 


No.  of 
grantees 


14 
21 
97 
10 
18 

48 
21 


consistent  with  the  outcome(s)  selected 
by  the  program.  Consequently,  no 
additional  burden  on  the  target 
population  is  estimated  because  the 
program  is  not  being  asked  to  collect 
data  above  and  beyond  what  would 
already  have  been  planned.  The  annual 
burden  estimated  is  that  for  the  grantees 
to  extract  the  necessary  data  from  their 
files  and  provide  it  to  CSAP's  data 
coordinating  center.  The  table  below 
summarizes  the  maximum  estimated 
time,  i.e.,  if  all  programs  used  all  of  the 
Core  Measures — which  is  unlikely. 
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Responses 
per  grantee 


Hours  per 
response 


Total  annual 
burden 


42 
63 
291 
30 
54 

144 
63 


687 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklavra  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  23,  2000. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

|FR  Doc.  00-2071  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Notice  of  Intent  To  Negotiate  a 
Contract  Between  the  Central  Utah 
Water  Conservancy  District  and 
Department  of  the  Interior  for 
Prepayment  of  Costs  Allocated  to 
Municipal  and  Industrial  Water  From 
the  Bonneville  Unit  of  tr\e  Central  Utah 
Project,  Utah 

agency:  Office  of  the  Assistant 
Secretary — Water  and  Science, 
Department  of  the  Interior. 

ACTION:  Notice  of  intent  to  negotiate  a 
contract  betweeri  the  Central  Utah  Water 
Conservancy  District  (CUWCD)  and 
Department  of  the  Interior  (DOI)  for 
prepayment  of  costs  allocated  to 
municipal  and  industrial  water  from  the 
Bonneville  Unit  of  the  Central  Utah 
Project,  Utah. 


SUMMARY:  Public  Law  102-575,  Central 
Utah  Project  Completion  Act,  Section 
210,  as  amended  through  Public  Law 
104-286,  stipulates  that:  "The  Secretary 
shall  allow  for  prepayment  of  the 
repayment  contract  between  the  United 
States  and  the  Central  Utah  Water 
Conservancy  District  dated  December 
28,  1965,  and  supplemented  on 
November  26.  1985,  providing  for 
repayment  of  municipal  and  industrial 
water  delivery  facilities  for  which 
repayment  is  provided  pursuant  to  such 
contract,  under  terms  and  conditions 
similar  to  those  contained  in  the 
supplemental  contract  that  provided  for 
the  prepayment  of  the  Jordan  Aqueduct 
dated  October  28,  1993.  The 
prepayment  may  be  provided  in  several 
installments  to  reflect  substantial 
completion  of  the  delivery  facilities 
being  prepaid  and  may  not  be  adjusted 
on  the  basis  of  the  type  of  prepayment 
financing  utilized  by  the  District."  In 
accordance  with  the  above  referenced 
legislation  CUWCD  intends  to  prepay 
the  costs  obligated  under  repayment 
contract  No.  14-06-400-4286,  as 
supplemented.  This  contract  will 
provide  for  the  third  installment  in  a 
series  of  prepayments.  The  terms  of  the 
prepayment  are  to  be  publicly 
negotiated  between  CUWCD  and  DOI. 

DATES:  Dates  for  public  negotiation 
sessions  will  be  announced  in  local 
newspapers. 


FOR  FURTHER  INFORMATION:  Additional 
information  on  matters  related  to  this 
Federal  Register  notice  can  be  obtained 
at  the  address  and  telephone  number  set 
forth  below:  Mr.  Michael  Hansen, 
Program  Coordinator,  CUP  Completion 
Act  Office,  Department  of  the  Interior, 
302  East  1860  South,  Provo  UT  84606- 
6154,  Telephone:  (801)  379-1194,  E- 
Mail  address:  mhansen@uc.usbr.gov. 

Dated:  January  24.  2000. 
Ronald  Johnston, 

CUP  Program  Director,  Department  of  the 

Interior. 

[PR  Doc.  00-2082  Filed  1-31-00;  8:45  am] 

BILLING  CODE  4310-RK-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  Draft 
Environmental  Assessment  and  Land 
Protection  Plan  for  the  Proposed 
Establishment  of  Cat  Island  National 
Wildlife  Refuge,  West  Feliciana  Parish, 
LA 

AGENCY:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  availability  of  a  draft 
environmental  assessment  and  land 
protection  plan  for  the  proposed 
establishment  of  Cat  Island  National 
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Wildlife  Refugb  in  West  Feliciana 
Parish,  Louisii  na. 
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SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  F  sh  and  Wildlife  Service, 
Southeast  Reg:  on,  proposes  to  establish 
a  new  national  wildlife  refuge  in  West 
Feliciana  Parish,  Louisiana.  The 
purpose  of  the  proposed  refuge  is  to 
protect,  enhance,  and  manage  a  valuable 
wetland  area  k  nown  as  Cat  Island  for 
the  benefit  of  i  Bsident  and  migratory 
waterfowl,  neotropical  migratory  birds, 
and  other  nati'  'e  game  and  nongame 
wildlife.  A  Dr«  ft  Environmental 
Assessment  an  d  Land  Protection  Plan 
for  the  establiiunent  of  the  proposed 
refuge  has  beep  prepared  by  Service 
biologists  in  coordination  with  the 
Louisiana  Depirtment  of  Wildlife  and 
Fisheries,  The  Nature  Conservancy,  the 
West  Felicianj  Parish  Police  Jury,  and 
the  City  of  St.  ""rancisville.  The 
assessment  co!  isiders  the  biological, 
environmental ,  and  socioeconomic 
effects  of  estab  lishing  the  refuge  and 
evaluates  four  alternative  actions  and 
their  potential  impacts  on  the 
environment. '  Vritten  comments  or 
recommendati  ans  concerning  the 
proposal  are  v,  elcomed  and  should  be 
sent  to  the  adc  ress  given  below. 
DATES:  Land  acquisition  planning  for 
the  project  is  c  urrently  underway.  The 
draft  environn  lental  assessment  and 
land  protectio:  i  plan  will  be  available  to 
the  public  for  -eview  and  comment  on 
January  28,  20  DO.  Written  comments 
must  be  receiv  ed  no  later  than  February 
28,  2000,  in  older  to  be  considered  for 
the  preparatio  i  of  the  final 
environmenta  assessment. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  subn  it  your  comments  by  any 
one  of  several  methods.  You  may  mail 
your  commeni  s  to  Mr.  Charles  R. 
Danner,  Team  Leader,  Planning  and 
Support  Team,  U.S.  Fish  and  Wildlife 
Service,  1875  ;]entury  Boulevard, 
Atlanta,  Georj  ia  30345.  You  may  hand- 
deliver  your  c  jnmients  to  Mr.  Danner  at 
the  same  addr  jss.  Or  you  may  submit 
your  commen  s  by  telephone  at  1-800- 
419-9582.  Ou  ■  practice  is  to  make 
comments,  in(  luding  names  and  home 
addresses  of  rdspondents,  available  for 
public  review  during  regular  business 
hours.  Individ  ual  respondents  may 
request  that  w  b  withhold  their  home 
address  from  I  he  record,  which  we  will 
honor  to  the  e  ctent  allowable  by  law. 
There  also  ma  y  be  circumstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  youi  name  and/or  address, 
you  must  stati  i  this  prominently  at  the 


beginning  of  your  conunent.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

SUPPLEMENTARY  INFORMATION:  The 
proposal  would  establish  a  national 
wildlife  refuge  on  up  to  36,500  acres  of 
wetlands  and  bottomlands  hardwoods 
on  Cat  Island  in  West  Feliciana  Parish, 
Louisiana.  Cat  Island,  also  known  as  the 
Tunica  Swamp,  is  not  a  true  island  but 
a  peninsula  of  land  located  between  the 
Mississippi  River  and  the  Tunica  Hills, 
about  30  miles  north  of  Baton  Rouge.  It 
is  unique  because  it  is  one  of  the  few 
natural  areas  along  the  Mississippi  River 
that  has  never  been  leveed.  It  is  subject 
to  seasonal  overflows  from  the  river  and 
its  fish  and  wildlife  values  are 
tremendous. 

The  Service  is  proposing  to  establish 
the  refuge  through  a  combination  of  fee 
title  purchases  from  willing  sellers  and 
cooperative  agreements  or  conservation 
easements  from  willing  landowners. 

The  goals  of  the  proposed  refuge  are 
to  provide  (1)  Quality  hunting  and 
sportfishing  opportunities,  (2)  habitat 
for  wintering  waterfowl  and  woodcock, 
(3)  habitat  for  the  threatened  Louisiana 
black  bear,  (4)  nesting  habitat  for  wood 
ducks,  (5)  habitat  for  a  natural  diversity 
of  wildlife,  (6)  habitat  for  nongame 
neotropical  migratory  birds,  and  (7) 
opportunities  for  compatible 
envfronmental  education, 
interpretation,  and  wildlife-oriented 
recreation. 

Dated:  January  21,  2000. 
Sam  D.  Hamilton, 

Regional  Director. 

{PR  Doc.  00-2072  Filed  1-31-00;  8:45  ami 

BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-933-00-1320-EL;  C-4275] 

Colorado;  Notice  of  Availability  of  the 
Record  of  Decision  for  Coal  Preference 
Right  Lease  Application  C-427S 

ACTION:  Pursuant  to  the  regulations  at 
43  CFR  3430.5-1  and  40  CFR  1505.2, 
the  Bureau  of  Land  Management  (BLM) 
has  prepared  a  Record  of  Decision 
(decision)  for  coal  preference  right  lease 
application  (PRLA)  C-4275.  Copies  of 


the  decision  are  now  available  to  the 
public. 

SUMMARY:  A  Record  of  Decision  for  coal 
PRLA  C-4275  has  been  prepared 
documenting  BLM's  decision  to  reject 
the  application.  BLM's  decision  is  based 
on  a  determination  that  the  Final 
Showing  submitted  by  the  applicants, 
Phillip  A.  Jensen  and  W.K.  Miller  failed 
to  demonstrate  that  commercial 
quantities  of  coal  were  discovered  on 
the  PRLA  within  the  terms  of  the 
prospecting  permit.  Persons  or 
organizations  wishing  to  obtain  copies 
of  the  decision  may  contact  the  Bureau 
of  Land  Management  at  the  address 
below. 

DATES:  Copies  of  the  decision  are 
available  as  of  the  date  of  publication  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  decision  are  available  on 
request  from  the  Colorado  State  Office 
(CO-933),  Bureau  of  Land  Msmagement, 
2850  Youngfield  Street,  Lakewood, 
Colorado  80215,  or  by  calling  Karen 
Purvis  at  303-239-3795. 

SUPPLEMENTARY  INFORMATION:  The  lease 
application  was  originally  filed  on 
March  27, 1973.  An  Initial  Showing  for 
the  application  was  accepted  as 
complete  on  March  28,  1989.  An 
environmental  assessment  was 
completed  on  the  PRLA  in  1982.  As  a 
result  of  BLM  policies  based  on  the 
amended  court  order  in  the  case  of 
Natural  Resources  Defense  Council  v. 
Berklund,  BLM  prepared  an 
Environmental  Impact  Statement  in 
cooperation  with  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement.    . 
A  Final  Showing  was  requested  of  the 
applicant  late  in  1989  and  filed  in 
March  of  1990.  Additional  information 
to  update  the  Final  Showing  was 
requested  in  August,  1996,  with  a  90 
day  submittal  period  and  an  extension 
of  90  days  was  granted  with  no 
response.  On  August  20,  1999,  BLM 
provided  the  applicant  notice  of  intent 
to  reject  the  PRLA  and  the  opportiinity 
to  provide  additional  information.  No 
response  was  received  from  the 
applicant.  This  decision  reflects  the 
results  of  BLM's  analysis  of  the  Final 
Showing. 

Dated:  January  18,  2000. 
Karen  Purvis, 

Solid  Minerals  Team,  Resource  Services. 
[PR  Doc.  00-2100  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  4310-84-^M 
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DEPARTMENT  OF  THE  INTERIOR 

BUREAU  OF  LAND  MANAGEMENT 
[CA-330-143O-XQ] 

Notice  of  Resource  Advisory  Council 
Vacancy 

agency:  Bureau  of  Land  Management, 
Northwest  California  Resource  Advisory 
Council,  Areata,  California. 
ACTION:  Notice  of  Vacancy. 

SUMMARY:  Pursuant  to  authorities  in  the 
Federal  Advisory  Committees  Act 
(Public  Law  92--i63)  and  the  Federal 
Land  Policy  and  Management  Act 
(Pubhc  Law  94-579),  the  U.S.  Bureau  of 
Land  Management's  Northwest 
California  Resource  Advisory  Council  is 
seeking  nominations  to  fill  a  vacancy  on 
the  coimcil.  The  person  selected  to  fill 
the  vacancy  will  complete  an  unexpired 
term  that  ends  in  September  2000.  The 
designee  will  be  eligible  to  compete  for 
the  full  three-year  term  when  the 
current  term  expires. 
SUPPLEMENTARY  INFORMATION:  The 
council  vacancy  is  in  membership 
category  two:  persons  representing 
national  or  regionally  recognized 
environmental  groups,  dispersed 
recreational  activities,  archaeological  or 
historical  interests,  or  nationally  or 
regionally  recognized  wild  horse  and 
biuTo  interest  groups.  Advisory  Council 
members  are  appointed  by  the  Secretary 
of  the  Interior.  The  person  selected  must 
have  knowledge  or  experience  in  the 
interest  area  specified,  and  must  have 
knowledge  of  the  geographic  area  under 
the  council's  purview  (the  northwest 
portion  of  California).  Qualified 
applicants  must  have  demonstrated  a 
commitment  to  collaborate  to  solve  a 
broad  spectrum  of  natural  resoiu-ce 
issues. 

Nomination  forms  are  available  by 
contacting  BLM  Public  Affairs  Ofiicer 
Joseph  J.  Fontana,  2950  Riverside  Drive. 
Susanville,  CA  96130;  by  telephone 
(530)  257-5381;  or  email, 
jfontana@ca.blm.gov.  Nominations  must 
be  returned  to:  Bureau  of  Land 
Management,  2950  Riverside  Drive, 
Susanville,  CA  96130,  Attentidii  Public 
Affairs  Officer,  no  later  than  Friday, 
March  10,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
BLM  Areata  Field  Manager  Ljmda  J. 
Roush  at  (707)  825-2300,  or  Public 
Affairs  Officer  Joseph  J.  Fontana  at  the 
above  phone  or  email  address. 

Joseph  J.  Fontana, 

Public  Affairs  Officer. 

[FR  Doc.  00-2074  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  43ia-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-924-542&-EU-E028;  NDM  87620] 

Application  for  Recordable  Disclaimer 
of  Interest;  North  Dakota 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  United  States  of  America, 
pm-suant  to  the  provisions  of  Section 
315  of  the  Federal  Land  Pohcy  and 
Management  Act  of  1976  (43  U.S.C. 
1745  (1994)),  proposes  to  disclaim  all 
interest  in  the  following  described  land 
to  River  Woods  West.  Inc..  the  owner  of 
record: 

Tracts  IB  and  IC  of  Section  8,  T.  138 
N.,  R.  80  W.,  Fifth  Principal  Meridian. 
Biu-leigh  County,  North  Dakota, 
pursuant  to  the  plat  filed  for  record  in 
the  Office  of  the  Regiister  of  Deeds  of 
Bm-leigh  County,  North  Dakota,  as 
Document  No.  407009;  and  all  that  part 
of  lots  4,  5,  and  6,  Block  1,  Southport 
Phase  II  to  the  City  of  Bismarck, 
Burleigh  County,  North  Dakota,  lying 
within  Section  8,  T.  138  N..  R.  80  W.. 
Fifth  Principal  Meridian.  Burleigh 
County,  North  Dakota  (this  property  in 
Southport  Phase  II  formerly  known  as 
Tract  2B  of  Section  8,  T.  138  N..  R.  80 
W.,  Fifth  Principal  Meridian.  Burleigh 
County.  North  Dakota,  is  recorded  under 
Document  No.  407009  in  the  Office  of 
the  Register  of  Deeds  of  Burleigh 
County,  North  Dakota),  containing  35.54 


acres. 

DATES:  Comments  or  objections  should 
be  received  by  May  1 ,  2000. 
ADDRESSES:  Comments  or  objections 
should  be  sent  to  the  State  Director, 
Montana  State  Office,  Bureau  of  Land 
Management,  P.O.  Box  36800.  Billings. 
Montana  59107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Sorg.  BLM  Montana  State 
Office.  P.O.  Box  36800.  Billings, 
Montana  59107,  406-896-5045. 
SUPPLEMENTARY  INFORMATION:  The 
official  records  of  the  Bureau  of  Land 
Management  (BLM)  were  reviewed  and 
a  determination  made  that  the  United 
States  has  no  claim  to  or  interest  in  the 
land  described,  and  issuance  of  the 
proposed  recordable  disclaimer  of 
interest  would  remove  a  cloud  on  the 
title  to  the  land.  If  no  objections  are 
received,  the  disclaimer  will  be  issued. 

Dated:  January  18,  2000. 
John  E.  Moorfaouse, 

Acting  Deputy  State  Director,  Division  of 
Resources. 

[FR  Doc.  00-2099  Filed  1-31-00;  8:45  am) 

BILUNG  CODE  4310-$$-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-930-00-1 040-DE] 

Correction  to  Notice  of  Extension  of 
Public  Comment  Period 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction  to  notice  of 

extension  of  public  comment  period  for 

thirty  (30)  days. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announced  the 
extension  of  the  public  comment  on 
four  Draft  Riparian  and  Aquatic  Habitat 
Management  Plan  Environmental 
Impact  Statements  (DEISs)  and  Possible 
Resource  Management  Plan 
Amendments  (RMPAs).  The  four 
documents  are  for  Taos  Field  Office,  the 
Farmington  Field  Office,  the 
Albuquerque  Field  Office  and  the  Las 
Cruces  Field  Office. 

The  correction  to  that  Federal 
Register  Notice  is  as  follows: 

In  the  SUPPLEMENTARY  INFORMATION 
section  of  the  Federal  Register  Notice 
dated  January  21,  2000,  delete  the  word 
"two"  and  replace  it  with  the  word 
"four". 

Dated:  January  24,  2000. 
Richard  A.  Whitley, 
Acting  State  Director. 
[FR  Doc.  00-2077  Filed  1-31-00;  8:45am] 
BH-UNG  CODE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR   - 
Bureau  of  Land  Management 

[NV-030-1 920-00-4032] 

Intent  to  Prepare  an  Environmental 
Impact  Statement  for  Obtaining  Water 
and/or  Water  Rights  from  Willing 
Sellers  in  the  Walker  River  Basin  and 
Public  Scoping  Meeting 

Notice  of  intent  to  prepare  an 
environmental  impact  statement  for 
obtaining  water  and/or  water  rights  fi^m 
willing  sellers  in  the  Walker  River  Basin 
for  the  purposes  of  protecting  the 
Walker  Lake  ecosystem  from 
degradation  resulting  from  increasing 
salinity  (TDS)  in  the  lake;  possible  use 
in  a  settlement  of  the  United  States' 
water  rights  claim  in  the  Walker  River 
Basin  should  a  settlement  be  negotiated; 
and  to  assist  in  recovery  of  the 
threatened  Lahontan  cutthroat  trout  in 
the  Walker  River  Basin. 

AGENCY:  Bureau  of  Land  Management, 
Carson  City  Field  Office,  5665  Morgan 
Mill  Road,  Carson  City,  NV  89701. 


4828 


action:  Notic( 
environmenta 
obtaining 
willing  sellers 
Basin,  notice 
public  meetings 
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of  intent  to  prepare  an 
impact  statement  for 
wat^r  and/or  water  rights  from 
in  the  Walker  River 
( »f  scoping  period  and 


summary:  The  Bureau  of  Land 
Management  i  BLM),  Carson  City  Field 
Office,  in  coo  »eration  with  the  Bureau 
of  Indian  Affairs  (BIA),  Phoenix  Area 
Office,  The  B\  ireau  of  Reclamation 
(BOR),  Lahon  an  Basin  Area  Office  and 
the  U.S.  Fish  ind  Wildhfe  Service 
(FWS),  Nevad  a  Fish  and  Wildlife  Office, 
will  direct  praparation  of  an  EIS  to  be 
produced  by  i  third-party  contractor 
analyzing  the  [impacts  (direct,  indirect, 
and  cumulati'  'e)  of  obtaining  water  and/ 
or  water  right ;  from  willing  sellers  on 
the  human  en  vironment  in  the  Walker 
River  Basin. 

EFFECTIVE  DAT  ES:  Four  public  scoping 
meetings  will  be  held  in  February  and 
March,  2000  1  o  allow  the  public  an 
opportunity  t )  identify  issues  and 
concerns  to  b ;  addressed  in  the  EIS. 
Representativ  es  of  the  BLM,  FOR,  BIA, 
and  FWS  wil!  be  available  to  answer 
questions  abc  ut  the  EIS  process. 
Comments  w  11  be  accepted  until  March 
15,  2000.  Sco  jing  comments  may  be 
sent  to:  Field  Manager.  Bureau  of  Land 
Management,  5665  Morgan  Mill  Road. 
Carson  City,  NV  89701. 

The  schedx  led  public  meetings  are: 
Lyon  Coimty  Library,  20  Nevin  Way, 

Yeringtoii,NV  89447 
February  16,  2000—7  p.m. 
Mineral  Coui  ty  Library.  110  1st  Street, 

Hawthorie,  NV  89415 
February  17,  2000— 7  p.m. 
Memorial  Ha  1.  School  Street, 

Bridgepcrt,CA  93517 
February  23,  2000—7  p.m. 
Carson  City  I  ield  Office,  BLM,  5665 
Morgan  1  AiW  Road,  Carson  City,  NV 
89701 
February  29,  2000 — 7  p.m. 

A  Draft  EIJ  (DEIS)  is  expected  to  be 
completed  b;  August  25,  2000  and 
made  availal  le  for  public  review  and 
comment.  Tl  e  comment  period  on  the 
DEIS  will  be  60  days  from  the  date  the 
Notice  of  Av  lilability  (NOA)  is  - 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION:  For 
additional  ui  formation,  write  to  the 
Field  Manag  >r  of  the  Carson  City  Field 
Office  at  the  address  listed  in  the  agency 
section  of  th  s  notice,  call  or  email  Walt 
Devaurs  (BL  A  Team  Leader)  at  (775) 
885-6150,  wdevaurs&nv.blm.gov  or 
Mike  McQu«  en  (BLM  NEPA 
Coordinator;  at  (775)  885-6120. 
mmcqueenSc  nv.blm.gov. 

SUPPLEMENTi  IRY  INFORMATION:  The 
proposed  Ell  >  schedule  is  as  follows: 


Begin  Public  Comment  Period:  February 

1,2000 
Issue  Draft  EIS:  August  25,  2000 
Issue  Final  EIS:  March  1,  2001 
Issue  Record  of  Decision:  June  5,  2001 
End  30-day  Appeal  Period/ 

Implementation:  July  5,  2001 

Dated:  Januan'  26,  2000. 
|ohn  O.  Singlaub, 
Field  Manager. 

[FR  Doc.  00-2078  Filed  1-31-00;  8:45  am] 
BILLING  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(UT-056-1430-DB-24-1AI 

AGENCY:  Biu-eau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Intent  to  Amend  Plan. 

SUMMARY:  This  notice  of  intent  is  to 
advise  the  public  that  the  Bureau  of 
Land  Management  (BLM),  Richfield 
Field  Office  intends  to  consider  a 
proposal  which  would  require 
amending  an  existing  planning 
document.  The  BLM  is  proposing  to 
amend  the  Mountain  Valley 
Management  Framework  Plan  which 
includes  public  lands  in  Piute  County, 
Utah.  The  purpose  of  the  amendment 
would  be  to  identify  certain  lands  as 
suitable  for  direct  sale  pursuant  to 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  The  lands 
identified  for  direct  sale  comprise  23.09 
acres  described  as  follows:  T.  30  S.,  R. 
3  W.,  Section  21,  Lots  2  and  5,  Sah  Lake 
Meridian,  Utah. 

DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
commence  with  publication  of  this 
notice.  Comments  must  be  submitted  on 
or  before  March  2,  2000. 
ADDRESSES:  Comments  on  the  proposed 
plan  amendment  should  be  sent  to  Kay 
Erickson,  150  East  900  North,  Richfield, 
Utah  84701. 

Comments,  including  names  and 
street  addresses  of  respondents  will  be 
available  for  public  review  at  the  BLM 
Richfield  Field  Office  and  will  be 
subject  to  disclosure  under  the  Freedom 
of  hiformation  Act  (FOLA).  They  may  be 
published  as  part  of  the  Environmental 
Assessment  and  other  related 
documents.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  and  disclosure 
under  the  FOIA,  you  must  state  this 
prominently  at  the  beginning  of  your 
written  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 


businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Goodman,  Richfield  Field  Office 
Manager,  150  East  900  North,  Richfield, 
Utah  84701  or  telephone  (801)896-1500. 
Existing  planning  documents  and 
information  are  available  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  The 

existing  plan  does  not  identify  these 
lands  for  disposal.  However,  because  of 
the  resoiurce  values  and  public  values 
and  objectives  involved,  the  public 
interest  may  well  be  served  by  sale  of 
these  lands.  An  environmental 
assessment  will  be  prepared  by  an 
interdisciplinary  team  to  analyze  the 
impacts  of  this  proposal  and 
alternatives. 

Douglas  M.  Koza, 

Acting  State  Director,  Utah. 

[FR  Doc.  00-2073  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  4310-OO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(ES-020-1610-DG1 

Planning  Analysis,  Arkansas 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  rescheduled  public 
meeting/request  for  public  input. 

SUMMARY:  Notice  of  a  public  meeting, 
scheduled  for  January  27,  2000,  was 
published  in  Federal  Register  on 
December  28,  1999.  Due  to  a  winter 
storm,  the  meeting  is  rescheduled.  The 
purpose  of  the  meeting  is  to  receive 
additional  public  input  for  a  Planning 
Analysis  of  public  land  in  Arkansas. 
DATES:  The  rescheduled  public  meeting 
will  be  held  6:30  to  9:30  p.m.,  February 
24,  2000  at  the  Civic  Center  Gymnasium 
in  Marshall  Arkansas  which  is  located 
in  Searcy  County. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Winters  or  Judy  Pace,  BLM, 
Jackson  Field  Office,  411  Briarwood 
Drive,  Suite  404,  Jackson,  MS  39206, 
(601)  977-5400. 

Dated:  January  26,  2000. 
Duane  Winters, 
Acting  Field  Manager,  Jackson. 
[FR  Doc.  00-2081  Filed  1-31-00;  8:45am] 

BILUNG  CODE  4310-CJ-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-600-00-1010-PG-241A] 

Northwest  Colorado  Resource 
Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  next  meeting  of  the 
Northwest  Colorado  Resource  Advisory 
Council  will  be  held  on  Friday  March 
17,  2000,  at  the  Garfield  County 
Courthouse  in  Glen  wood  Springs, 
Colorado. 

DATE:  Friday  March  17,  2000. 

ADDRESSES:  For  further  information, 
contact  Lynn  Barclay,  Bureau  of  Land 
Management  (BLM),  455  Emerson 
Street,  Craig,  Colorado  81625; 
Telephone  (970)  826-5096. 

SUPPLEMENTARY  INFORMATION:  The 
Northwest  Resource  Advisory  Council 
will  meet  on  Friday  March  17,  2000,  at 
the  Garfield  County  Coiuthouse,  Suite 
302,  109  8th  Street,  Glenwood  Springs, 
Colorado.  The  meeting  will  start  at  9 
a.m.  and  include  discussions  of  Black 
Ridge/Ruby  Canyon  management 
options,  a  RAC  Wildlife  subcommittee. 
Wilderness  RMP  Amendments,  Travel 
Management,  and  interfacing  with  the 
USFS. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  at  the  meeting.  Per- 
person  time  limits  for  oral  statements 
may  be  set  to  allow  all  interested 
persons  an  opportunity  to  speak. 
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Summary  minutes  of  council 
meetings  are  maintained  at  the  Biureau 
of  Land  Management  Offices  in  Grand 
Junction  and  Craig,  Colorado.  They  are 
available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  thirty  (30)  days  following 
the  meeting. 

Dated:  January  25,  2000. 
Larry  Porter, 

Acting  Center  Manager.  Northwest  Center. 
[FR  Doc.  00-2075  Filed  1-31-00;  8:45  ami 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-91 2-O0-0777-XQ] 

Utah  Statewide  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  one-day  meeting  of  the 
Utah  Resource  Advisory  Council. 

SUMMARY:  The  Bureau  of  Land 
Management's  Utah  Statewide  Resource 
Advisory  Council  meeting  will  be  held 
on  February  15,  2000,  in  Provo,  Utah. 
The  purpose  of  this  meeting  is  to  begin 
developing  guidelines  for  recreation 
management  of  BLM  lands  in  Utah. 

The  meeting  will  be  held  at  the 
Hampton  Inn,  (Sundance  Room),  1511 
South  40  East,  Provo,  Utah.  It  is 
scheduled  to  begin  at  8  a.m.  and 
conclude  at  4:00  p.m.  A  public 
comment  period,  where  members  of  the 
public  may  address  the  Council,  is 
scheduled  from  8:00-8:30  a.m.  on 
February  15.  All  meetings  of  the  BLM's 


Resource  Advisory  Coimcil  are  open  to 
the  public. 

FOR  FURTHER  INFORMATKDN  CONTACT: 

Sherry  Foot,  Special  Programs 
Coordinator,  Utah  State  Office,  Bureau 
of  Land  Management,  324  South  State 
Street,  Salt  Lake  City,  84111;  phone 
(801)  53^-4195. 

Dated:  January  21,  2000. 
Sally  Wisely, 
Utah  BLM  State  Director. 
[FR  Doc.  00-2079  Filed  1-31-00;  8:45  am] 
BILUNG  CODE  4310-OO-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Realty  Action;  Competitive 
Sale  of  Public  Lands  in  Clark  County, 
Nevada 

The  following  lands  have  been 
designated  for  disposal  under  Public 
Law  105-263,  the  Southern  Nevada 
Public  Land  Management  Act  of  1998 
(112  Stat.  2343),  and  will  be  sold 
competitively  in  accordance  with 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750,  43  U.S.C.  1713),  at  not  less  than 
the  appraised  fair  market  value  (FMV). 

BILUNG  CODE  4310-HC-U 

ENOIFEOO.OOO 
ENOIFEOO.OOI 
EN01FE00.002 
EN01FE00.003 
ENOIFEOO.004 
EN01FE00.005 
EN01FE00.006 
EN01FE00.007 
ENOlFEOO.008 
EN01FE00.009 
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!  leriaiy  Parcel 
4o. 


4-65880/00-01 


sI-65  88 1/00-02 


sI-65  882/00-03 


M-65883/00-04 


M-65884/00-05 
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Location/ APN# 


T.  20  S.,  R.  59  E.,  sec.  1,  E'/2SE'/4SW'/4NW'/4, 


W'/2SW'/4SE'/4NW'/4. 


137-1-201-14 


T.  20  S.,  R.  59  E.,  sec.  12,  E'/2NE'/4NW'/4NW%. 


137-12-101-3 


T.  20  S.,  R.  59  E.,  sec.  12,  El/2SW/4NEy4NW>/4 


137-12-101-11 


T.  20  S.,  R.  59  E.,  sec.  12,  W'/2NW'/4NE'/4SW'/4. 


137-12-301-5 


T.  20  S.,  R.  59  E.,  sec.  12,  E!/2SE'/4NW'/4SW'/4. 


137-12-301-12 


Gross 
Acreage 


10.0 


5.0 


5.0 


5.0 


5.0 
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N-65885-B/S 


/00-06 


T.  20  S.,  R.  60  E.,  sec.  7,  Lot  24 


138-07-301-001 


N-65  8  86/00-07 


N-65887/00-08 


N-65888/00-09 


T.  21  S.,  R.  62  E.,  sec.  28,  EVzSWASE'ASWA, 

Wl/2SE'/4SE'/4SW'/4. 

161-28-04-008 


T.  22  S.,  R.  61  E.,  sec.  7,  SW'/4SW'/4NE'/4NW'/4. 


177-07-107-006 


N-65  8  89/00- 10 


N-65  890/00- 11 


T.  22S.,R.  61E.,  sec.  7,  Lot  13. 


177-07-201-002 


T.  22  S.,  R.  61  E.,  sec.  7,  NW'/4NW'/4SE'/4NW'/4. 


177-07-203-008 


N-65  89 1/00- 12 


N-65892/00-13 


T.  22  S.,  R.  61  E.,  sec.  7,  SW'/4NW'/4SE'/4NW'/4. 


177-07-203-008 


T.  22  S.,  R.  61  E.,  sec.  7,  NW'/4SW'/4SE'/4NW'/4. 


177-07-203-008 


T.  22  S.,  R.  61  E.,  sec.  7,  SE'/4SW'/4SE'/4NW'/4, 


177-07-206-013 


N-65893/00-14 


N-65894/00-15 


N-65895/00-16 


T.  22S.,R.  61  E.,  sec.  10,  lot  14 


177-10-201-018 


T.  22  S.,  R.  61  E.,  sec.  10,  lot  15 


177-10-201-018 


T.  22S.,R.  61  E.,sec.  10,  lot  23 


177-10-301-009 


5.47 


10.0 


2.5 


2.5 


2.5 


2.5 


2.5 


2.5 


2.5 


2.5 


2.5 


4831 


4832 


^ -65897/00-18 


J  -65898/00-19 


M-65899/00-20 


N-65900/00-21 
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-65896/00-17 


T.  22  S.,  R.  61  E.,  sec.  11,  N'/2NW'/4SW'/4SW'/4, 
SW'/4NW'/4SW'/4SW'/4,  SW'/4SW'/4SW'/4. 


177-11-401-002 


T.  22  S.,  R.  61  E.,  sec.  14,  W'/2NW'/4SE'/4SE'/4NE'/4. 


177-14-602-009 


T.  22  S.,  R.  61  E.,  sec.  14,  EViSWASWASEV^NEV., 


W'/2SE%SW'/4SE'/4NE'/4. 


177-14-602-011 


N-6590 1/00-22 


!sI-65902/00-23 


T.  22  S.,  R.  61  E.,  sec.  14,  NE'/4SE'/4SE'/4NE'/4. 


177-14-602-022 


T.  22  S..  R.  61  E.,  sec.  14,  W'/2NW/4NW%NW'/4SE'/4. 


177-14-701-001 


T.  22  S.,  R.  61  E.,  sec.  14,  E'/2NW'/4NW'/4NW'/4SE'/4. 


177-14-701-001 


T.  22  S.,  R.  61  E.,  sec.  14,  W'/2NE'/4NW'/4NW'/4SE'/4. 


177-14-701-001 


lJ-65903/00-24 


«J--65904/00-25 


sf-65905/00-26 


T.  22  S.,  R.  61  E.,  sec.  14,  NW'/4NE'/4NW'/4SE'/4. 


177-14-701-001 


T.  22  S.,  R.  61  E.,  sec.  14,  NE'/4NE'/4NW'/4SE'/4. 


177-14-701-001 


T.  22  S.,  R.  61  E.,  sec.  14,  NE%NW'/4NE'/4SE'/4. 


177-14-701-001 


17.5 


1.25 


2.5 


2.5 


1.25 


1.25 


1.25 


2.5 


2.5 


2.5 
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N-65906/00-27 


T.  22  S.,  R.  61  E.,  sec.  14,  NE'/4NE'/4NE'/4SE'/4, 

Wl/2NW'/4NE'/4NE'/4SE'/4,S'/2NE'/4NE'/4SE'/4, 

NE'/4SE'/4NE'/4SE'/4WV2NW'/4SE'/4NE'/4SE'/4, 

S'/2SE'/4NE'/4SE'/4.      ■ 

177-14-701-001 


N-65907/00-28 


N-65908/00-29 


N-65909/00-30 


T.  22  S.,  R.  61  E.,  sec.  14,  E'/2SW'/4NW'/4NW'/4SE'/4, 


W'/2SE'/4NW'/4NW/4SE'/4. 


177-14-701-001 


T.  22  S.,  R.  61  E.,  sec.  14,  El/2SW'/4NE'/4NW'/4SE'/4. 


177-14-701-001 


N-659 10/00-31 


N-659 11/00-32 


T.  22  S.,  R.  61  E.,  sec.  14,  SE'/4NE'/4NW'/4SE'/4. 


177-14-701-001 


T.  22  S.,  R.  61  E.,  sec.  14,  SW'/4NW'/4NE'/4SE'/4. 


177-14-701-001 


T.  22  S.,  R.  61  E.,  sec.  14,  SE'/4NW'/4NE'/4SE'/4. 


177-14-701-001 


N-659 12/00-33 


N-659 13/00-34 


N-659 14/00-35 


T.  22  S.,  R.  61  E.,  sec.  14,  W'/2NE'/4SW'/4NW'/4SE'/4. 


177-14-701-001 


T.  22  S.,  R.  61  E.,  sec.  14,  E!/2NE'/4SW'/4NW'/4SE'/4, 

W'/2NWy4SE!/4NW'>4SE'/4.  " 

177-14-701-001 


T.  22  S.,  R.  61  E.,  sec.  14,  NE'/4SE'/4NW'/4SE'/4. 


177-14-701-001 


17.5 


2.5 


1.25 


2.5 


2.5 


2.5 


1.25 


2.5 


2.5 


4833 


4834 


N-659 15/00-36 


^1-659 16/00-37 


sI-659 17/00-38 


sI-659 18/00-39 


^4-659 19/00-40 


vI-65920/00-41 
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T.  22  S.,  R.  61  E.,  sec.  14,  E'/aNW'ASW^NE^SE'A 


177-14-701-001 


T.  22  S.,  R.  61  E.,  sec.  14,  E'/aNE'ASWANE^SE^. 


177-14-701-001 


T.  22  S.,  R.  61  E.,  sec.  14,  E'/2SE'/4SW!/4NW'/4SE%. 


177-14-701-001 


M-6592 1/00-42 


N-65922/00-43 


T.  22  S.,  R.  61  E.,  sec.  14,  SW'ASE'/aNW'ASE'A. 


177-14-701-001 


T.  22  S.,  R.  61  E.,  sec.  14,  SE'ASE'ANWASE^. 


177-14-701-001 


T.  22  S.,  R.  61  E.,  sec.  14,  E'/iSW'ASW^NE'ASE'A 


177-14-701-001 


T.  22  S.,  R.  61  E.,  sec.  14,  E'/2SE'/4SW'/4NE'/4SE»/4. 


177-14-701-001 


N-65923/00-44 


N-65924/00-45 


N-65925/00-46 


T.  22  S.,  R.  61  E.,  sec  14,  W'/2SW'/4SW'/4NW'/4SE'/4. 


177-14-701-019 


T.  22  S.,  R.  61  E.,  sec.  14,  W'/zNE'ANE'ASW^SE^. 


177-14-801-003 


T.  22  S.,  R.  61  E.,  sec.  14,  Wl/2NE'/4SE'/4SW'/4SE'/4. 


177-14-801-010 


N-65926/00-47 


T.  22  S.,  R.  61  E.,  sec.  14,  W>/2SE'/4SEy4SW'/4SE'/4. 


177-14-801-010 


T.  22  S.,  R.  61  E.,  sec.  14,  W>/2NW'/4SW'/4SE'/4SE'/4. 


177-14-802-005 


1.25 


1.25 


1.25 


2.5 


2.5 


1.25 


1.25 


1.25 


1.25 


1.25 


1.25 


1.25 
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N-65927/00-48 


N-65928/00-49 


T.  22  S.,  R.  61  E.,  sec.  14,  E'/2SE'/4SE'/4SE'/4SE'/4. 
177-14-802-013 


T.  22S.,R.61E.,sec.  16,  lot  167 
177-16-701-034 


N-65  929/00-50 


N-65930/00-51 


T.  22S.,R.  61E.,sec.  16,  lot  198 


177-16-701-046 


T.22S.,R.61E.,sec.  16,  lot  199 


177-16-802-009 


N-6593 1/00-52 


N-65932/00-53 


N-65933/00-54 


T.  22S.,R.  61E.,sec.  16,  lot228 


177-16-802-017 


T.  22  S.,  R.  61  E.,  sec.  16,  lot  237 


177-16-802-021 


N-65934/00-55 


N-65935/00-56 


T.  22S.,R.  61E.,sec.  16,  lot  233 


177-16-802-029 


T.  22  S.,  R.  61  E.,  sec.  17,  W'/2SE'/4SW'/4NW'/4SE'/4. 


177-17-701-011 


T.  22  S.,  R.  61  E.,  sec.  17,  W'/2SW'/4SE'/4NW'/4SE'/4. 


177-17-701-013 


N-65936/00-57 


T.  22  S.,  R.  61  E.,  sec.  17,  E'/2SE'/4SE'/4NW'/4SE>/4. 


177-17-701-016 


1.25 


2.5 


2.5 


2.5 


2.5 


2.5 


2.5 


1.25 


1.25 


1.25 


4835 


4836 

• 
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J-65937/00-58 

T.  22  S.,  R.  61  E.,  sec.  17,  WANEVaSWASE'A, 

E!/2SW>/4NE'/4SWy4SE'/4,W'/2SE'/4NE'/4SW'/4SE'/4, 

E'/2E'/2NW/4SW'/4SE'/4,  NE'/4SW'/4SW'/4SE%, 

W'/2NE'/4SE'/4SW'/4SE%,E'/2NW'/4SE'/4SW'/4SE'/4, 

SW'/4SE'/4SW'/4SE>/4. 

177-17-801-002 

17.5 

3 

sI-65938/00-59 

T.  22  S.  R.  61  E.,  sec.  18,  W>/2NE'/4SE'/4NW'/4SW'/4. 
177-18-303-023 

1.25 

* 

vJ-65939/00-60 

T.22S.,R.61E.,sec.  18,  lot  16, 

W'/2SW'/4SWy4NE'/4SW'/4,S'/2SE'/4NWy4SW%. 

177-18-303-023 

7.5 

1 

vJ-65940/00-61 

T.  22S.,R.61  E.,sec.  18,  lot  14 
177-18-303-027 

1.41 

M-6594 1/00-62 

T.  22  S.,  R.  61  E.,  sec.  18,  SE^NW^NE'ASW^, 

NE'/4SW'/4NE'/4SW'/4,E'/2SE'/4SW'/4NE'/4SW'/4. 

177-18-303-028 

6.25 

N-65942/00-63 

T.  22  S.,  R.  61  E.,  sec.  18,  SWANWANEVSWA. 
177-18-303-028 

2.5 

N-65943/00-64 

T.  22  S.,  R.  61  E.,  sec.  18,  E'AWANE^SW^SW'A, 

W!/2SE'/4NE'/4SW'/4SW'/4. 

177-18-401-012 

3.75 

• 
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N-65944/00-65 


N-65945/00-66 


T.  22  S.,  R.  61  E.,  sec.  18,  W'/2NE'/4NW'/4SE'/4SW'/4. 


177-18-401-027 


N-65946/00-67 


N-65947/00-68 


N-65948/00-69 


T.  22  S.,  R.  61  E.,  sec.  18,  E'/2NE'/4SE'/4SW'/4SW'/4, 

S'/2SE'/4SW'/4SW'/4,W'/2NW'/4NW'/4SE'/4SW'/4, 

SW'/4NW'/4SE'/4SW%,  W'/2SE'/4NW'/4SE'/4SW'/4, 

N!/2SW'/4SE'/4SW'/4,E'/2SW'/4SW'/4SE'/4SW'/4, 

SE'/4SW'/4SE'/4SW'/4. 

177-18-401-027 


T.  22  S.,  R.  61  E.,  sec.  24,  SW^SW'ANW'A 


177-24-201-005 


T.  22  S.,  R.  61  E.,  sec.  28,  lots  10,  139. 


177-28-101-006 


N-65949/00-70 


N-65950/00-71 


T.  22S.,R.  61E.,sec.  28,  lot48 


177-28-201-013 


T.  22S.,R.  61  E.,  sec.  28,  lot  55 


177-28-201-013 


T.  22S.,R.  61  E.,  sec.  28,  lot  65 
177-28-201-013 


N-6595 1/00-72 


N-65952/00-73 


N-65953/00-74 


T.  22  S.,  R.  61  E.,  sec.  28,  lot  66 


177-28-201-013 


T.  22S.,R.  61  E.,  sec.  28,  lot  37 


177-28-201-020 


T.  22S..R.  61E.,sec.28,  lot50 


177-28-203-004 


1.25 


20.00 


10.0 


2.45 


2.5 


2.5 


2.5 


2.5 


2.5 


2.5 


4837 


4838 


sI-65954/00-75 


Nj-65955/00-76 


sj-65956/00-77 


M-65957/00-78 


Federal  Register /Vol.  65,  No.  21 /Tuesday,  February  1,  2000 /Notices 


T.  22  S.,  R.  61  E.,  sec.  28,  lot  99 


177-28-302-008 


T.  22S.,R.  61  E.,  sec.  28,  lot  106 


177-28-302-008 


T.22S.,R.  61E.,sec.28,  lotl02 


177-28-302-012 


N-65958/00-79 


N-65959/00-80 


N-65960/00-81 


N-6596 1/00-82 


T.  22S.,R.  61E.,sec.  28,lot72 


177-28-302-014 


T.  22S.,  R.  61  E.,  sec.  28,  loU71 


177-28-302-014 


T.  22  S.,  R.  61  E.,  sec.  28,  lot  70 


177-28-302-014 


T.  22  S.,  R.  61  E.,  sec.  28,  lot  69 


177-28-302-014 


N-65962/00-83 


N-65963/00-84 


T.  22  S.,  R.  61  E.,  sec.  28,  lot  85 


177-28-302-014 


T.  22S.,R.  61E.,  sec.  28,  lot84 


177-28-302-014 


T.  22S.,  R.  61  E.,  sec.  28,  lot  88 


177-28-302-014 


N-65964/00-85 


N-65965/00-86 


T.  22S.,  R.  61  E.,  sec.  28,  lot  87 


177-28-302-014 


T.  22  S.,  R.  61  E.,  sec.  29,  SW^NE'ASW'ANE'A 


177-29-602-006 


2.5 


2.5 


2.5 


2.5 


2.5 


2.5 


2.5 


2.5 


2.5 


2.5 


2.5 


2.5 
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4839 


N-65966/00.87 


N-65967/00-88 


N-65968/00-89 


T.  22  S.,  R.  61  E.,  sec.  29,  NEVaNEYaNWASEVa. 


177-29-701-029 


T.  22  S.,  R.  63  E.,  sec.  9,  WAEViSEYaNEVa. 


179-09-608-002 


T.  22  S.,  R.  63  E.,  sec.  9,  E'ASEVa^EVaSEVa. 
179-09-806-002 


2.5 


10.0 


5.0 


BILLING  CODE  431(MM;-C 

Until  the  completion  of  the  sale,  the 
BLM  is  no  longer  accepting  land  use 
applications  nor  will  consider  as  filed, 
to  include,  but  not  limited  to,  rights-of- 
way,  permits,  leases,  and  wil}  return 
applications  on  such  public  lands. 

The  terms  and  conditions  applicable 
to  the  sale  are: 

All  Parcels  Subject  to  the  Following: 

1.  A  reservation  of  all  leaseable  and 
saleable  mineral  deposits  in  the  land  so 
patented,  and  to  it,  its  permittees, 
licensees  and  lessees,  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals  owned  by  the  United  States 
under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe,  including  all 
necessary  access  and  exit  rights. 

2.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by 
authority  of  the  United  States  under  the 
Act  of  August  30,  1890  (43  U.S.C.  945). 

3.  Subject  to  all  valid  and  existing 
rights.  Encumbrances  have  been 
identified  on  parcels  00-02,  03,  06,  07, 
13-15,  17-28,  33-52,  55,  58,  61-63, 65- 
68,  73,  75-82,  86-89,  parcels  without 
notation  have  no  encumbrances  of 
record.  Encumbrances  of  record  are 
available  for  review  diu-ing  business 
hours,  7:30  a.m.  to  4:15  p.m.  Monday 
through  Friday,  at  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  Vegas  Drive,  Las  Vegas,  Nevada. 

The  parcels  will  be  offered  for 
competitive  sale  beginning  at  9:00  a.m. 
PST,  June  8  and  9,  2000,  at  the  Clark 
County  Commission  Chambers,  Clark 
County  Government  Center,  500  S. 
Grand  Central  Parkway,  Las  Vegas, 
Nevada.  Registration  for  oral  bidding 
will  begin  at  8:00  a.m.  each  day  of  the 
sale  and  will  continue  throughout  the 
auction.  All  bidders  are  required  to 
register. 

In  order  to  determine  the  fair  market 
value  of  the  subject  public  lands 
through  appraisal,  certain  assumptions 


have  been  made  on  the  attributes  and 
limitations  of  the  lands  and  potential 
effects  of  local  regulations  and  policies 
on  potential  futiu-e  land  uses.  Through 
publication  of  this  notice  the  Bureau  of 
Land  Management  gives  notice  that 
these  assumptions  may  not  be  endorsed 
or  approved  by  units  of  local 
government. 

Furthermore,  no  warranty  of  any  kind 
shall  be  given  or  implied  by  the  United 
States  as  to  the  potential  uses  of  the 
selected  lands,  and  conveyance  of  the 
subject  lands  will  not  be  on  a 
contingency  basis.  It  is  the  buyers' 
responsibility  to  be  aware  of  all 
applicable  local  government  policies 
and  regulations  that  would  affect  the 
subject  lands.  When  conveyed  out  of 
federal  ownership,  the  lands  will  be 
subject  to  any  applicable  reviews  and 
approvals  by  the  respective  unit  of  local 
government  for  proposed  future  uses, 
and  any  such  reviews  and  approvals 
would  be  the  responsibility  of  the  buyer. 
Any  land  lacking  access  from  a  public 
road  or  highway  will  be  conveyed  as 
such,  and  future  access  acquisition  will 
be  the  responsibility  of  the  buyer. 

Each  parcel  will  be  offered  by  sealed 
bid  and  oral  auction.  All  sealed  bids 
must  be  received  in  the  BLM's  Las 
Vegas  Field  Office  (LVFO),  4765  Vegas 
Drive,  Las  Vegas,  NV  89108,  by  no  later 
than  4:15  p.m.  PST,  June  6,  2000.  Sealed 
bid  envelopes  must  be  marked  on  the 
front  left  comer  with  the  parcel  number 
and  sale  date.  Bids  must  be  for  not  less 
than  the  Fair  Market  Value  (FMV) 
specified  in  the  appraisal,  with  a 
separate  bid  submitted  for  each  parcel. 
The  appraisal  reports  will  be  available 
for  public  review  at  the  BLM  office  on 
or  before  May  1,  2000.  Each  sealed  bid 
shall  be  accompanied  by  a  certified 
check,  postal  money  order,  bank  draft, 
or  cashier's  check  made  payable  to  the 
Bureau  of  Land  Management,  for  not 
less  than  20  percent  of  the  amoimt  bid. 

The  highest  qualified  sealed  bid  on 
each  parcel  will  determine  the  starting 


monetarj'  point  for  oral  bidding.  If  no 
sealed  bids  are  received,  oral  bidding 
will  begin  at  the  appraised  FMV.  The 
highest  qualifying  bid  for  any  parcel, 
whether  sealed  or  oral,  shall  be  declared 
the  highest  bid.  The  apparent  high 
bidder,  if  an  oral  bidder,  must  submit 
the  required  bid  deposit  immediately 
following  the  close  of  the  sale  in  the 
form  of  cash,  personal  check,  bank  draft, 
money  order,  or  any  combination 
thereof,  made  payable  to  the  Bureau  of 
Land  Management,  for  not  less  than  20 
percent  of  the  amount  bid. 

The  remainder  of  the  full  bid  price, 
whether  sealed  or  oral,  shall  be  peiid 
within  180  calendar  days  of  the  date  of 
the  Scde.  Failure  to  pay  the  full  price 
within  the  180  days  shall  disqualify  the 
apparent  high  bidder  and  cause  the  bid 
deposit  to  be  forfeited  to  the  BLM. 
Unsold  parcels  will  be  withdrawn  from 
sale,  but  may  be  offered  again  at  a  future 
date  on  the  Internet  or  at  future 
auctions. 

Federal  law  requires  that  bidders 
must  be  U.S.  citizens  18  years  of  age  or 
older;  a  corporation  subject  to  the  laws 
of  any  State  or  of  the  United  States;  a 
State,  State  instrumentality,  or  political 
subdivision  authorized  to  hold  property; 
and  an  entity,  including  but  not  limited 
to  associations  or  partnerships,  capable 
of  holding  property  or  interests  therein 
under  the  law  of  the  State  of  Nevada. 
Certification  of  qualification,  including 
citizenship  or  corporation  or 
partnership  papers,  shall  accompany  the 
bid  deposit. 

Detailed  information  concerning  the 
sale,  including  the  reservations,  sale 
procedures  and  conditions,  and 
planning  and  environmental 
documents,  is  available  at  the  Bureau  of 
Land  Management,  Las  Vegas  Field 
Office,  4765  Vegas  Drive,  Las  Vegas,  NV 
89108,  or  by  calling  (702)  647-5114. 
Some  of  this  information  is  alsp 
available  on  the  Internet  at  http:// 
vrww.nv.blm.gov.  Click  on  Southern 
Nevada  Public  Land  Management  Act, 
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then  you  mui  t  click  on  Land  Sale 
Information. 

For  a  peric  i  of  45  days  from  the  date 
of  publicatio;  i  of  this  notice  in  the 
Federal  Regi  iter,  the  general  public  and 
interested  pa  rties  may  submit  comments 
to  the  Field  ^  lanager.  Las  Vegas  Field 
Office.  4765  Vegas  Drive.  Las  Vegas. 
Nevada  8910  5.  Any  adverse  comments 
will  be  review  ved  by  the  State  Director 
who  may  sus  tain,  vacate,  or  modify  this 
realty  action,  In  the  absence  of  any 
adverse  comi  nents,  this  realty  action 
will  become  ;he  final  determination  of 
the  Departm)  nt  of  the  Interior.  The 
Bureau  of  La  id  Management  may  accept 
or  reject  any  or  all  offers,  or  withdraw 
any  land  or  i  iterest  in  the  land  from 
sale,  if,  in  thi  f  opinion  of  the  authorized 
officer,  consi  immation  of  the  sale  would 
not  be  fully  <  onsistent  with  FLPMA,  or 
other  applici  ble  laws.  Any  comments 
received  dur  ng  this  process  as  well  as 
your  name  a:  id  address,  will  be 
available  to  I  le  public  in  the 
administrati'  'e  record  and/or  pursuant 
to  a  Freedon  of  Information  Act  request. 
You  may  inc  icate  for  the  record  that  you 
do  not  wish  /our  name  and/or  address 
made  availal  le  to  the  public.  Any 
determinatic  n  by  the  Bureau  of  Land 
Managemeni  to  release  or  withhold  the 
names  and/c  r  addresses  of  those  who 
comment,  w  11  be  made  on  a  case-by- 
case  basis.  A  cormnenter's  request  to 
have  their  ni  ime  and/or  address 
withheld  fro  tn  public  release  will  be 
honored  to  t  le  extent  permissible  by 
law.  The  Ian  is  will  not  be  offered  for 
sale  until  at  east  60  days  after  the  date 
of  publicatic  n  of  this  notice  in  the 
Federal  Reg  ster. 

Dated:  lanuiry  24,2000. 


Mark  T.  Mon  e 

Field  Manage : 
[FR  Doc.  00-3080 
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DEPARTM^T  OF  THE  INTERIOR 

Bureau  of  Ljand  Management 
[CO-930;  COp-63604] 

Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  Colorado 

agency:  Bu:  eau  of  Land  Management. 

Interior. 

action:  Notice. 


SUMMARY 
Agriculture 
withdraw 
National 
vears  to  all( 


Tie' 


a  ) 


management 
these  lands 


U.S.  Department  of 
Forest  Service,  proposes  to 
proximately  10,432  acres  of 
Fcirest  System  lands  for  10 
w  the  Forest  Service 
alternatives  in  managing 
This  notice  closes  these 


24  thru  29, 

35,  43.  and  47  thru 


lands  to  location  and  entry  under  the 
mining  laws  for  up  to  two  years.  The 
lands  remain  open  to  mineral  leasing. 
DATES:  Comments  on  this  proposed 
withdrawal  must  be  received  on  or 
before  May  1,  2000. 

ADDRESSES:  Comments  should  be  sent  to 
the  Colorado  State  Director.  BLM.  2850 
Youngfield  Street.  Lakewood.  Colorado 
80215-7093. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On 
January  18,  2000.  the  Department  of 
Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  Ch 
2).  subject  to  valid  existing  rights: 

Sixth  Principal  Meridian 

White  River  National  Forest 

T.  5S..R.  76  W., 

Sec.  20,  lots  2,  3,  4,  15 
inclusive,  32.  33,  34 
51.  inclusive; 
Sec.  21,  SV2NV2  and  SV2: 
Sec.  22,  SV2; 
Sec.  23,  SWV4SWV4; 

Sec.  26.  lots  2,  3,  and  7.  and  NWV4NWV4; 
Sec.  27;  Sec.  28; 
Sec.  29,  EV2  and  EV2EV2WV2: 
Sec.  32,  EV2,  EV2NEV4NWV4,  SEV4NWV4. 

and  EV2SWV4; 
Sec.  33; 
Sec.  34,  NWV4. 
T.  5  S.,  R.  77  W., 

Sec.  23,  lots  11,  13,  and  15.  SV2SEV4.  and 

SV2NWV4SE; 
Sec.  24,  lot  11  and  WV2SWV4; 
Sec.  25,  WV2NWV4,  WV2NEV4SWV4, 
NWV4SWV4,  NV2SWV4SWV4, 
SEV4SWV4SWV4,  and  SEV4SWV4; 
Sec.  26.  NEV4NEV4NEV4,  WV2EV2,  EV2WV2. 

SWV4NEV4SEV4,  and  WV2SEV4SEV4; 
Sec.  35,  EV2  and  EV2NWV4; 
Sec.  36,  WV2NEV4,  SEV4NEV4,  NEV4NWV4, 
SWV4NW'/4NW'/4,  SWV4NWV4. 
NEV4SEV4NWV4, 
WV2NEV4SWV4,SV2SWV4,  and 
NWV4SWV4. 
T.  6S.,R.  76W., 

Sec.  4,  lots  3,  4,  5,  6,  11,  and  12,  and  SW'A; 
Sec.  5,  lots  1  thru  12,  inclusive; 
Sec.  6,  lots  1,  8,  and  9,  and  EV2SEV4; 
Sec.  8,  S'/2N'/2SWV4. 
T.  6S.,  R.  77  W., 
Sec.  2,  lots  1  thru  4,  inclusive,  SWV4NEV4, 

SV2NWV4,  SWA,  and  WV2SEV4; 
Sec.  3,  SV2; 
Sec.  4.  SEV4SEV4; 
Sec.  9.  EV2EV2; 
Sec.  10; 
Sec.  11; 

Sec.  12.  WV2SWV4  and  SE'ASW'/i; 
Sec.  13,  NV2andNV2SV2; 
Sec.  14,  lots  1.  2,  4,  and  5,  N'/2.  and 

NV2SEV4; 
Sec.  15,  lot  1,  NEV4,  EV2NWV4  and 

NWV4NWV4 
Sec.  16,  lot  l.P='02'< 


The  areas  described  aggregate 
approximately  10,432  acres  in  Summit 
County.- This  application  excludes  any 
patented  lands  within  the  boundary  of  the 
proposed  withdrawal. 

The  purpose  of  this  withdrawal  is  to 
provide  the  Forest  Service  Management 
Alternatives  in  managing  these  lands. 

For  a  period  of  90  days  frDm  the  date 
of  publication  of  this  notice,  all  parties 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  propolsed  withdrawal,  may 
present  their  views  in  writing  to  the 
Colorado  State  Director.  A  public 
meeting  will  be  scheduled  and 
conducted  in  accordance  with  43  CFR 
2310.3-l(c)(2).  Notice  of  the  time  and  . 
place  of  the  meeting  will  be  published 
in  the  Federal  Register. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2310. 

For  a  period  of  two  years  from  the 
date  of  publication  in  the  Federal 
Register,  this  land  will  be  segregated 
from  the  mining  laws  as  specified 
above,  unless  the  application  is  denied 
or  canceled  or  the  withdrawal  is 
approved  prior  to  that  date.  During  this 
period  the  Forest  Service  will  continue 
to  manage  these  lands. 

Jenny  L.  Saunders, 

Realty  Officer. 

IFR  Doc.  00-2101  Filed  1-31-00;  8:45  am] 

BILLING  CODE  341 0-11 -P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Announcement  of  Posting  of  Invitation 
for  Bids  on  Crude  Oil  From  Federal 
Leases  and  State  of  Wyoming 
Properties  in  Wyoming 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  Invitation  for  Bids  on 

Federal  and  State  of  Wyoming  crude  oil 

in  the  State  of  Wyoming. 

SUMMARY:  The  Minerals  Management 
Service  (MMS).  in  cooperation  with  the 
State  of  Wyoming  (State),  will  post  on 
MMS's  Internet  Home  Page  and  make 
available  in  hard  copy  a  public 
competitive  offering  of  approximately 
.4,900  barrels  per  day  (bpd)  of  crude  oil. 
to  be  taken  as  royalty-in-kind  (RIK)  from 
a  combination  of  Federal  and  State 
properties  in  Wyoming's  Bighorn  and 
Powder  I^ ver  Basins  through  an 
Invitation  For  Bids  (IFB),  Number 
31053. 

DATES:  The  IFB  will  be  posted  on 
IVlMS's  Internet  Home  Page  on  or  about 
February  1.  2000.  Bids  will  be  due  to 


MMS  and  the  State,  at  the  posted  receipt 
location  for  both,  on  or  about  February 
21.  2000.  MMS  and  the  State  will  notify 
successful  bidders  on  or  about  February 
25,  2000.  The  Federal  Government  and 
the  State  will  begin  actual  taking  of 
awarded  royalty  oil  volumes  for 
delivery  to  successful  bidders  for  a  6- 
month  period  beginning  April  1,  2000. 
ADDRESSES:  The  IFB  will  be  posted  on 
MMS's  Home  page  at  http:// 
wwrw.mms.gov  under  the  icon  "What's 
New."  The  IFB  may  also  be  obtained  by 
contacting  Ms.  Betty  Estey  at  the 
address  in  the  FURTHER  INFORMATION 
section.  Bids  should  be  submitted  to  the 
address  provided  in  the  IFB. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  concerning  the 
IFB  document,  terms,  and  process  for 
Federal  leases,  contact  Ms.  Betty  Estey, 
Minerals  Management  Service,  MS 
2510.  381  Elden  Street.  Hemdon,  VA 
20170-4817;  telephone  number  (703) 
787-1352;  fax  (703)  787-1009;  e-mail 
Betty.Estey@mms.gov.  For  additional 
information  concerning  the  IFB 
document,  terms,  and  process  for  State 
of  Wyoming  properties,  contact  Mr. 
Harold  Kemp,  Office  of  State  Lands  and 
Investments,  Herschler  Building.  3rd 
Floor  West,  122  West  25th  Street. 
Cheyenne.  WY  82002-0600;  telephone 
number  (307)  777-6643;  Fax:  (307)  777- 
5400;  Email:  hkemp@missc.state.wy.us. 
SUPPLEMENTARY  INFORMATION:  The 
offering  in  this  IFB  continues  the 
ongoing  RIK  program  in  Wyoming.  The 
State  and  MMS  believe  that  taking  oil 
royalties  as  a  share  of  production  (RIK) 
from  the  properties  offered  in  the  IFB  is 
a  viable  alternative  to  the  agencies' 
usual  practice  of  collecting  oil  royalties 
as  a  share  of  the  value  received  by  the 
lessee  for  sale  of  the  production.  Both 
agencies  will  continue  to  monitor  the 
effectiveness  of  the  RIK  approach  to 
taking  crude  oil  royalties  in  Wyoming. 

This  sale  involves  approximately 
4,900  bpd  of  crude  oil  from  85  Federal 
and  State  properties  located  in 
Wyoming's  Bighorn  and  Powder  River 
Basins.  The  volume  represents  an 
increase  of  about  1,650  bpd  compared  to 
the  most  recent  IFB,  No.  31010.  which 
offered  3.250  bpd  of  crude  oil  for 
delivery  to  purchasers  for  production 
months  October  1999  through  March 
2000.  Most  production  is  pipeline- 
connected.  In  the  few  instances  where 
there  is  also  some  trucked  production 
on  a  property.  Exhibit  A  to  the  IFB  will 
detail  those  properties. 

Purchasers  may  bid  on  specific 
pipeline  subgroups  and/or  on  the  entire 
packages  of  Wyoming  sweet  crude  oil. 
Wyoming  general  sour  crude  oil.  or 
Wyoming  asphaltic  sour  crude  oil.  Bids 
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will  be  due  as  specified  in  the  IFB  on 
or  about  February  21,  2000  and 
successful  bidders  will  be  notified  on  or 
about  February  25,  2000.  MMS  is 
considering  allowing  bidders  to  self- 
certify  their  current  debt, ratio  for  the 
purpose  of  pre-qualifying  to  bid  without 
need  for  a  letter  of  credit.  Details  will  be 
available  in  the  IFB. 

The  following  are  some  of  the 
additional  details  regarding  the  offerings 
that  will  be  posted  in  the  IFB  on  or 
about  February  1,  2000: 

•  List  of  specific  properties; 

•  For  each  property — tract 
allocations,  royalty  rate(s),  average  daily 
royalty  volume,  quality,  current 
transporter,  and  operator; 

•  Bid  basis; 

•  Reporting  requirements; 

•  Terms  and  conditions;  and 

•  Contract  format. 

The  internet  posting  and  availability 
of  the  IFB  in  hard  copy  are  being 
annoimced  in  oil  and  gas  trade  journals 
as  well  as  in  this  Federal  Register 
notice. 

Dated:  January  27,  2000. 
Walter  D.  Cniickshank, 

Associate  Director  for  Policy  and 

Management  Improvement. 

[FR  Doc.  00-2132  Filed  1-31-00:  8:45  am) 

BILLING  CODE  431IMWrM> 


INTERNATIONAL  TRADE 
COMMISSION 

Emergency  Notice  of  Change  of  Date 
and  Time  of  Commission  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
ORIGINAL  TIME  AND  DATE:  January  28, 
2000  at  11:00  a.m. 

NEW  DATE  AND  TIME:  January  31.  2000  at 
2:30  p.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 
Washington,  DC  20436.  Telephone: 
(202) 205-2000. 

STATUS:  Open  to  the  public. 

Under  19  CFR  §  201.35(d)(1),  the 
Commission  determined  to  change  the 
date  and  time  of  the  meeting  originally 
scheduled  for  Friday,  January  28,  2000 
at  11:00  a.m.  to  Monday.  January  31, 
2000  at  2:30  p.m.  The  agenda  for  the 
meeting  remains  unchanged.  Seven  (7) 
days  notice  of  this  change  was  not 
possible. 

By  order  of  the  Commission. 

Issued:  January  27.  2000. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  00-2289  Filed  1-28-00;  3:20  pm] 

BILUNG  CODE  7020-02-M 


DEPARTMENT  OF  JUSTICE 
Federal  Bureau  of  Investigation 
DNA  Advisory  Board  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  that  the  DNA  Advisory 
Board  (DAB)  will  meet  on  February  23. 
2000,  from  9:00  am  until  5:00  pm  at  The 
Flamingo  Hilton  Hotel,  255  North  Sierra 
Street,  Reno,  Nevada  89501.  All 
attendees  will  be  admitted  only  after 
displaying  personal  identification 
which  bears  a  photograph  of  the 
attendee. 

The  DAB's  scope  of  authority  is:  To 
develop,  and  if  appropriate,  periodically 
revise,  recommended  standards  for 
quality  assurance  to  the  Director  of  the 
FBI.  including  standards  for  testing  the 
proficiency  of  forensic  laboratories,  and 
forensic  analysts,  in  conducting  analysis 
of  DNA;  To  recommend  standards  to  the 
Director  of  the  FBI  which  specify 
criteria  for  quality  assurance  and 
proficiency  tests  to  be  applied  to  the 
various  types  of  DNA  analysis  used  by 
forensic  laboratories,  including 
statistical  and  population  genetics 
issues  affecting  the  evaluation  of  the 
frequency  of  occurrence  of  DNA  profiles 
calculated  from  pertinent  population 
database{s);  To  recommend  standards 
for  acceptance  of  DNA  profiles  in  the 
FBI's  Combined  DNA  Index  System 
(CODIS)  which  take  account  of  relevant 
privacy,  law  enforcement  and  technical 
issues;  and.  To  make  recommendations 
for  a  system  for  grading  proficiency 
testing  performance  to  determine 
whether  a  laboratory  is  performing 
acceptably. 

The  topics  to  be  discussed  at  this 
meeting  include:  a  review  of  minutes 
from  the  November  17,  1999,  meeting; 
review  and  discussion  of  the  Audit 
Document  for  the  Quality  Assurance 
Standards,  presentation  and  discussion 
on  privacy  issues,  report  from  the 
Statistics  Subcommittee  and 
identification  of  issues  for  discussion  at 
the  next  meeting. 

The  meeting  is  open  to  the  public  on 
a  first-come,  first  seated  basis.  Anyone 
wishing  to  address  the  DAB  must  notify 
the  Designated  Federal  Employee  (DFE) 
in  writing  at  least  twenty-four  hours 
before  the  DAB  meeting.  The 
notification  must  include  the  requestor's 
name,  organizational  affiliation,  a  short 
statement  describing  the  topic  to  be 
addressed,  and  the  amount  of  time 
requested.  Oral  statements  to  the  DAB 
will  be  limited  to  five  minutes  and 
limited  to  subject  matter  directly  related 
to  the  DAB's  agenda,  unless  otherwise 
permitted  by  the  Chairman. 
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concerning 
or  after  the 
for  the  recoi  d 
DAB  membf r 
and  will  be 
minutes  of 
statements 
X  ll''xero 
side  only, 
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receipt  of 
the  statement 
weeks  of 
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the  DFE. 

Inquiries 
DFE.  Dr. 
Assistant 
Division — 
of  Investiga 
Avenue,  N. 
0001, (202) 
1462. 

Dated:  January  27.  2000. 
Dwight  E.  A<  ams 

Deputy  Assiafant 


Branch, 
IFR  Doc. 
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of  the  public  may  file  a 

nt  for  the  record 

he  DAB  and  its  work  before 
1  neeting.  Written  statements 
will  be  furnished  to  each 
for  their  consideration 
ncluded  in  the  official 
DAB  meeting.  Written 
I  lust  be  type- written  on  8  V2'' 
hie  weight  paper,  one 
bound  only  by  a  paper 
stabled).  All  pages  must  be 
:  ;tatements  should  include 
C  Organizational  Affiliation, 

Telephone  number  of  the 
Written  statements  for  the 
)e  included  in  minutes  of 
immediately  following  the 
written  statement,  unless 
is  received  within  three 
meeting.  Under  this 

the  written  statement  will 
with  the  minutes  of  the 
n  eeting.  Written  statements 
should  be  submitted  to 


effective  begiiming  with  the  first  day  of 
the  first  week  which  begins  after  April 
1,  2000. 


and 


•tie 


may  be  addressed  to  the 
D\  right  E.  Adams,  Deputy 
D  rector.  Laboratory 
4oom  3821,  Federal  Bureau 
ion,  935  Pennsylvania 
v.,  Washington.  DC  20535- 
324-6071,  FAX  (202)  324- 


Director,  Forensic  Analysis 
Fed^l  Bureau  of  Investigation. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Admlnlstn^lon 

Revised  S<ihedule  of  Remuneration  for 
the  UCX  Pik>gram 


Under 
the  United 
Labor  is  rei 
time  a 
specifying 
each  pay 
military 
used  to 
and  benefits 
of 


The  revi 
this  Notice 
pay  and  al 
effective  ir 

Accordi 
Schedule 
pursuant 
"First  Claajs 


Section  8521(a)(2)  of  title  5  of 
States  Code,  the  Secretary  of 
<  uired  to  issue  from  time  to 
Sch(  dule  of  Remuneration 

he  pay  and  allowances  for 
of  members  of  the 
IS.  The  schedules  are 
calculate  the  base  period  wages 
payable  under  the  program 
Unemplbyment  Compensation  for  Ex- 
servicemei  ibers  (UCX  Program). 

i  led  schedule  piioished  with 
reflects  increases  in  military 
owances  which  were 
January  2000. 
gly.  the  following  new 
Remunereation,  issued 
20  CFR  614.12,  applies  to 
'  for  UCX  which  are 


(fl 
to 


Pay  grade 


(1)  Commissioned  Officers: 

0-10 

0-9 

0-8 

0-7 

0-€ 

0-5 

0-4 

0-3 

0-2 

0-1  

(?)  Commissioned  Officers  With 
Over  4  Years  Active  Duty  As 
An  Enlisted  Member  Or  War- 
rant Officer: 

0-3E  

0-2E  

0-1E  

(3)  Warrant  Officers: 

W-5  


W-4  

W-3  

W-2  

W-1  

(4)  Enlised  Personnel: 
E-9  


E-8 
E-7 
E-6 
E-5 
E-4 
E-3 
E-2 
E-1 


Monthly 
rate 


$13,329 

12,445 

11,465 

10,355 

8,690 

7,234 

5.923 

4,792 

3,793 

2.900 


5,517 
4,653 
3,889 

6,384 

5,478 
4,550 
3,919 
3,345 

5,020 
4,224 
3,697 
3,254 
2,747 
2,288 
2,044 
1,972 
1,744 


The  publicatin  of  this  new  Schedule 
of  Remuneration  does  not  revoke  any 
prior  schedule  or  change  the  period  of 
time  any  prior  schedule  was  in  effect. 

Dated:  Signed  at  Washington,  DC,  on 
January'  19.  2000. 
Raymond  L.  Bramucci, 
Assistant  Secretary  of  Labor 
(FR  Doc.  00-2114  Filed  1-31-00;  8:45  am) 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Maritime  Advisory  Committee 
for  Occupational  Safety  and  Health; 
Notice  of  Meeting. 

SUMMARY:  The  Maritime  Advisory 
Committee  for  Occupational  Safety  and 
Health  (MACOSH),  established  under 
Section  7  of  the  Occupational  Safety 


and  Health  Act  of  1970  to  advise  the 
Secretary  of  Labor  on  issues  relating  to 
occupational  safety  and  health 
programs,  policies,  and  standards  in  the 
maritime  industries  in  the  United 
States,  will  meet  in  Houston,  Texas. 
DATES:  The  Committee  will  meet; 
— On  February  29,  2000,  fi-om  9  a.m. 

until  approximately  5  p.m.;  and 
— On  March  1,  2000,  fi-om  8:30  a.m. 

until  approximately  5  p.m. 
ADDRESSES:  The  Committee  will  meet  at 
the  Westin  Galleria  Hotel,  5060  West 
Alabama,  Houston,  Texas  77056; 
telephone  (713)  960-8100.  Mail 
conmients,  views,  or  statements  in 
response  to  this  notice  to  Chap  Pierce, 
Director,  Office  of  Fire  Protection 
Engineering  and  Systems  Safety 
Standards,  OSHA,  U.S.  Department  of 
■  Labor,  Room  N-3609,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Phone:  (202)  693-2255;  Fax:  (202)  693- 
1663. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chap  Pierce,  Acting  Director,  Office  of 
Maritime  Standards,  OSHA;  Phone  (202) 
693-2086. 

SUPPLEMENTARY  INFORMATION:  All 
interested  persons  are  invited  to  attend 
the  public  meetings  of  MACOSH  at  the 
time  and  place  indicated  above. 
Individuds  with  disabilities  wishing  to 
attend  should  contact  Theda  Kenney  at 
(202)  693^2222  no  later  than  February 
18,  2000,  to  obtain  appropriate 
accommodations. 

Meeting  Agenda 

This  meeting  will  include  discussion 
of  the  following  subjects:  OSHA 
Standards  update,  OSHA  Compliance 
update.  Training  initiatives.  Committee 
rechartering,  NIOSH  update  on 
Ergonomics  and  other  significant 
research,  and  MACOSH  workgroup 
reports. 

Public  Participation 

Written  data,  views,  or  comments  for 
consideration  by  MACOSH  on  the 
various  agenda  items  listed  above  may 
be  submitted,  preferably  with  copies,  to 
Chap  Pierce  at  the  address  listed  above. 
Submissions  received  by  February  18, 
2000,  will  be  provided  to  the  members 
of  the  Committee  and  will  be  included 
in  the  record  of  the  meeting.  Requests  to 
make  oral  presentations  to  the 
Committee  may  be  granted  if  time 
permits.  Anyone  wishing  to  make  an 
oral  presentation  to  the  Conunittee  on 
any  of  the  agenda  items  noted  above 
should  notify  Chap  Pierce  by  February 
22,  2000.  The  request  should  state  the 
amount  of  time  desired,  the  capacity  in 
which  the  person  will  appear,  and  a 
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brief  outline  of  the  content  of  the 
presentation. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  6(b)(1)  and  7(b)  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  655.  656).  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  and  29  CFR 
part  1912. 

Signed  at  Washington,  DC,  this  25th  day  of 
January,  2000. 

Charles  N.  Jefiress, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  00-2134  Filed  1-31-00  8:45  am] 

BILLING  CODE  4S10-26-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Federal  Advisory  Council  on 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
Federal  Advisory  Council  on 
Occupational  Safety  and  Health 
(FACOSH),  established  under  Section  1- 
5  of  Executive  Order  12196  of  February 
26,  1980,  published  in  the  Federal 
Register,  February  27,  1980  (45  FR 
1279).  FACOSH  will  meet  on  February 
11,  2000  starting  at  1:30  p.m.,  in  Rooms 
9  and  10  of  the  Bureau  of  Labor 
Statistics  (BLS)  Conference  Center  at  the 
Postal  Square  Building  at  Two 
Massachusetts  Avenue,  NE,  (First  Street 
Entrance  Only),  Washington,  DC  20212. 
The  meeting  will  adjourn  at 
approximately  3:30  p.m.,  and  will  be 
open  to  the  public.  All  persons  wishing 
to  attend  this  meeting  must  exhibit  a 
photo  identification  fo  security 
personnel. 

Agenda  items  will  include: 

1.  Call  to  Order 

2.  Federal  Safety  and  Health  Councils 

3.  Federal  Safety  and  Health  Conference 
Overview 

4.  OSHA  Issues/Updates 

5.  Reports  by  Subcommittees 

6.  New  Business 

7.  Adjournment 

Written  data,  views  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Office  of  Federal  Agency 
Programs,  at  the  address  provided 
below.  All  such  submissions,  received 
by  February  8,  2000,  will  be  provided  to 
the  members  of  the  Council  and  will  be 
included  in  the  record  of  the  meeting. 
Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Office  of 
Federal  Agency  Programs  by  close  of 
business  February  8,  2000.  The  request 


should  state  the  amount  of  time  desired, 
the  capacity  in  which  the  person  will 
appear  and  a  brief  outline  of  the  content 
of  the  presentation.  Persons  who  request 
the  opportunity  to  address  the  Advisory 
Council  may  be  allowed  to  speak,  as 
time  permits,  at  the  discretion  of  the 
Chairperson  of  the  Advisory  Council. 
Individuals  with  disabilities  who  wish 
to  attend  the  meeting  should  contact 
John  E.  Plummer  at  the  address 
indicated  below,  if  special 
accommodations  are  needed. 

For  additional  informadon,  please 
contact  John  E.  Plummer,  Director, 
Office  of  Federal  Agency  Programs,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N3112,  200  Constitution  Avenue, 
NW,  Washington,  DC  20210,  TEL:  (202) 
693-2122.  An  official  record  of  the 
meeting  will  be  available  for  public 
inspection  at  the  Office  of  Federal 
Agency  Programs. 

Signed  at  Washington,  DC.  this  27fh  day  of 
January  2000. 

Charles  N.  Jeffress, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

IFR  Doc.  00-2120  Filed  1-31-00:  8:45  am] 

8ILUNG  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10384,  et  al.] 

Proposed  Exemptions;  Deutsche  Banic 
AG,  et  al.  (Deutsche  Bank) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  dociunent  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  requests 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 


person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  bearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

•J 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  pubUcation 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
conuiient  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  die  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10.  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  U.S.C.  App.  1  (1996)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 
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application 
by  reason  o 
through  (D) 
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Deutsche  Bink  AG,  et  al.  (Deutsche 
Bank)  Local  ed  in  New  York,  NY 

lApplication  Mo.  D-10384) 
Proposed  Ei  :emption 

Based  on 
set  forth  in 
Department 
exemption 
section  408|a 
4975(c)(2) 
accordance 
forth  in  29 
FR  32836, 


:he  facts  and  representations 
1  he  appHcation,  the 
is  considering  granting  an 
1  inder  the  authority  of 
)  of  the  Act  and  section 
the  Code  and  in 
with  the  procedures  set 

Part  2570,  Subpart  B  (55 
3^847,  August  10, 1990). 


Section  I.  C  ivered  Transactions 

If  the  exei  nption  is  granted,  the 
restrictions  af  section  406(a)  of  the  Act 
and  the  sani  :tions  resuhing  from  the 


I  of  section  4975  of  the  Code, 
section  4975(c)(1)(A) 
of  the  Code,  shall  not  apply 
to  (1)  the  sa  e  to  employee  benefit  plans 
(the  Flans)  ( if  a  sjmthetic  guaranteed 
investment  ;ontract  (the  Buy  &  Hold 
Synthetic  G  C)  offered  by  Deutsche 
Bank,  whick  is  or  may  become  a  party 
in  interest  vrith  respect  to  the  Plans;  and 
(2)  extensio  is  of  credit  by  Deutsche 
Bank  to  the  Plans  for  the  purpose  of 
funding  benefit  withdrawals. 

This  prop  osed  exemption  is 
conditioned  on  the  requirements  set 
forth  below  in  Section  II. 

Section  II.  ( >eneral  Conditions 

d<  c 


Syn  h 


(a)  The 
&Hold 
of  a  partici 
fiduciary  o 
independedt 

(b)Only    ■ 
an  aggregat<  i 
million  are 
Hold  Synth^t 
that— 

(1)  In  the 
which  are 
employer, 
corporation^ 
(the  Relatec 
commingle^ 
a  single 
the  assets  o 
under  29 


ision  to  enter  into  a  Buy 
etic  GIC  is  made  on  behalf 

dating  Plan  in  writing  by  a 

flsuch  Plan  which  is 
of  Deutsche  Bank, 
ans  with  total  assets  having 
market  value  of  at  least  $50 
permitted  to  purchase  Buy  & 
ic  GICs;  provided  however 


ma;  iter 


Cl'R 


ig 


Asset  Regulation) 
purchased 
the  foregoi 
deemed  sat 
entity  has 
excess  of  S^O 
the  fiducial  y 
investment 
master  trus 
employer 
such  fiducittry 
managemei  t 
the  $50  mi 
attributable 


case  of  two  or  more  Plans 
r  laintained  by  the  same 
c  ontrolled  group  of 

or  employee  organization 
Plans),  whose  assets  are 
for  investment  purposes  in 
trust  or  any  other  entity 
which  are  "plan  assets" 
2510.3-101  (the  Plan 
which  entity  has 
Buy  &  Hold  Synthetic  GIC, 
$50  million  requirement  is 
sfied  if  such  trust  or  other 
a  ^regate  assets  which  are  in 
million:  provided  that,  if 
responsible  for  making  the 
decision  on  behalf  of  such 
or  other  entity  is  not  the 
an  affiliate  of  the  employer, 
has  total  assets  under  its 
and  control,  exclusive  of 
ion  threshold  amount 
to  plan  investment  in  the 


commingled  entity,  which  are  in  excess 
of  $100  million,  or 

(2)  In  the  case  of  two  or  more  Plans 
which  are  not  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Unrelated  Plans),  whose  assets  are 
conmiingled  for  investment  purposes  in 
a  group  trust  or  any  other  form  of  entity 
the  assets  of  which  are  "plan  assets" 
under  the  Plan  Asset  Regulation,  which 
entity  has  purchased  a  Buy  &  Hold 
Synthetic  GIC,  the  foregoing  $50  million 
requirement  is  deemed  satisfied  if  such 
trust  or  other  entity  has  aggregate  assets 
which  are  in  excess  of  $50  million 
(excluding  the  assets  of  any  Plan  with 
respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(A)  Has  full  investment  responsibility 
with  respect  to  Plan  assets  invested 
therein;  and 

(B)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  Plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million. 

(c)  Prior  to  the  execution  of  a  Buy  & 
Hold  Synthetic  GIC,  the  independent 
Plan  fiduciary  receives  a  full  and 
detailed  written  disclosure  of  all 
material  features  concerning  the  Buy  & 
Hold  Synthetic  GIC,  including — 

(1)  A  copy  of  the  contract  (the 
Contract),  underlying  the  Buy  &  Hold 
Synthetic  GIC,  which  has  been  executed 
by  Deutsche  Bank  and  the  Plan 
fiduciary,  which  stipulates  the  relevant 
provisions  of  such  instrument,  the 
interest  rate  that  is  credited  (the 
Crediting  Rate)  to  the  book  value 
account  (the  Book  Value  Account)  of  the 
Buy  &  Hold  Synthetic  GIC,  the 
applicable  fees  and  the  rights  and 
obligations  of  the  parties; 

(2)  Information  explaining  in  a 
manner  calculated  to  be  understood  by 
a  Plan  fiduciary  that  if  adverse  market 
conditions  occur,  that  the  Crediting  Rate 
to  the  Book  Value  Account  of  a  Buy  & 
Hold  Synthetic  GIC  may  be  as  low  as  0 
percent;  and 

(3)  Copies  of  the  proposed  exemption 
and  grant  notice  with  respect  to  the 
exemptive  relief  provided  herein. 

(d)  Following  the  receipt  of  such 
disclosure,  the  Plan  fiduciary  approves, 
in  writing,  the  execution  of  the  Buy  & 


Hold  Synthetic  GIC  on  behalf  of  the 
Plan. 

(e)  Upon  entering  into  a  Buy  &  Hold 
Synthetic  GIC  with  a  Plan  fiduciary  of 
a  Plan  that  provides  for  participant 
investment  selection  (the  Section  404(c) 
Plan),  Deutsche  Bank  informs  the  Plan 
fiduciary  that  such  fiduciary  should 
provide  each  Plan  participant  with — 

(1)  A  summary  of  the  primary 
provisions  of  the  Contract,  including  the 
applicable  fees;  and 

(2)  Information  explaining  that  if 
adverse  market  conditions  occur,  the 
Book  Value  Accoiuit's  Crediting  Rate 
may  be  as  low  as  0  percent. 

(f)  Subsequent  to  a  Plan's  investment 
in  a  Buy  &  Hold  Synthetic  GIC,  the  Plan 
fiduciary  and,  if  applicable,  the  Plan 
participant,  upon  such  participant's 
request,  receive  a  monthly  report 
consisting  of  a  statement  of  the  Book 
Value  Account,  which  specifies,  among 
other  things,  the  Book  Value  Account 
balance  for  the  prior  month, 
withdrawals  from  the  Contract,  any 
reduction  in  the  balance  of  the  Book 
Value  Account  on  account  of  a  security 
in  the  fixed  portfolio  (the  Fixed 
Portfolio)  becoming  an  impaired 
security,  interest  credited  to  the  Book 
Value  Account  at  the  Crediting  Rate, 
and  the  ciirrent  month's  ending  balance 
for  the  Book  Value  Account.  The  report 
will  also  specify  the  Current  Crediting 
Rate,  the  prior  month's  ending  fair 
market  value  of  the  Fixed  Portfolio,  the 
proceeds  of  any  securities  liquidated, 
fees  charged  to  the  Plan,  and  the  current 
month's  ending  fair  market  value  of  the 
Fixed  Portfolio  and  rate  of  return. 

(g)  As  to  each  Plan,  the  combined 
total  of  all  fees  and  charges  imposed 
under  a  Buy  &  Hold  Synthetic  GIC  is  not 
in  excess  of  "reasonable  compensation" 
within  the  meaning  of  section  408(b)(2) 
of  the  Act. 

(h)  Each  Buy  &  Hold  Synthetic  GIC 
specifically  provides  an  objective 
method  for  detenhining  the  fair  market 
value  of  the  securities  owned  by  the 
Plan  pursuant  to  such  GIC. 

(i)  Each  Buy  &  Hold  Synthetic  GIC  has 
a  predefined  maturity  date  selected  by 
the  Plan  fiduciary  and  agreed  to  by 
Deutsche  Bank. 

(j)  Neither  Deutsche  Bank  nor  its 
affiliates  maintain  custody  of  the  assets 
underlying  the  Buy  &  Hold  Synthetic 
GIC  or  commingle  those  assets  with 
other  funds  under  their  management. 

(k)  The  formulas  for  computing  the 
Crediting  Rate  for  the  Buy  &  Hold 
Synthetic  GIC  and  a  charge  for 
terminating  the  Buy  &  Hold  Synthetic 
GIC  within  three  years  of  its  effective 
date  (the  Early  Termination  Charge)  are 
objectively  determined.  Further,  the 
Early  Termination  Charge  compensates 
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Deutsche  Bank  for  its  direct  costs 
incurred  in  connection  with  the  Buy  & 
Hold  Synthetic  GIC. 

(1)  Deutsche  Bank  maintains  books 
and  records  of  each  Buy  &  Hold 
Synthetic  GIC  transaction  for  a  period  of 
six  years  in  a  manner  that  is  accessible 
for  audit  and  examination.  Such  books 
and  records  are  subject  to  annual  audit 
by  independent,  certified  public 
accountants. 

Summary  of  Facts  and  Representations 

1 .  The  parties  involved  in  the 
proposed  transactions  are  described  as 
follows: 

(a)  Deutsche  Bank  AG  is  a  German 
banking  institution  founded  in  1870  and 
based  in  Frankfurt,  Germany.  It  is  the 
largest  triple-A  rated  bank  in  the  world. 
In  terms  of  assets  and  deposits, 
Deutsche  Bknk  AG  is  the  largest  bank  in 
the  European  union  and  among  the  ten 
largest  banks  in  the  world.  Through  its 
affiliates,  Deutsche  Bank  AG  is  engaged, 
on  a  global  basis,  in  investment  banking, 
market  making,  distributing  debt  and 
equity  securities  of  both  governmental 
and  private  issuers.  In  addition, 
Deutsche  Bank  AG  has  capabilities 
worldwide  in  the  areas  of  corporate 
finance,  financial  advisory  services, 
foreign  exchange  transactions,  over-the- 
coimter  derivative  transactions  and 
asset  securitization. 

(b)  Deutsche  Bank  North  America 
Holding  Corp.  (DBNA),  a  direct 
subsidiary  of  Deutsche  Bank  AG,  was 
created  on  September  4,  1991  to 
coordinate  the  North  American 
activities  of  the  DBNA  and  Deutsche 
Bank  AG  branches  and  subsidiaries  that 
offer  commercial  banking,  investment 
banking,  asset  management  and  capital 
markets  products  and  services  to 
individuals  and  corporations  in  the 
United  States,  Canada  and  Mexico. 

(c)  Deutsche  Bank  New  York  (DBNY), 
the  New  York  branch  of  Deutsche  Bank, 
is  operated  pursuant  to  a  license  issued 
by  the  Superintendent  of  Banks  of  the 
State  of  New  York  on  July  14,  1978. 
DBNY  derives  its  powers  from  the  New 
York  Banking  Law  and  is  subject  to  the 
supervision  of  the  New  York  State 
Banking  Department,  the  Board  of 
Governors  of  the  Federal  Reserve 
System  and  the  United  States  courts. 
DBNY  serve^private  individuals, 
enterprises,  public  corporations  and 
institutional  investors  and  banks  in  the 
United  States,  as  well  as  Deutsche  Bank 
AG's  German  clients. 

(d)  Deutsche  Morgan  Grenfell 
Financial  Products  (DMGFP),  an 
indirect  subsidiary  of  DBNA  and  an 
unincorporated  business  division  of 
various  Deutsche  Bank  AG  branches  and 
subsidiaries,  markets  investment 


banking  products  and  services 
worldwide.  Specifically,  DMGFT's  main 
activities  include  the  marketing, 
arranging  and  hedging,  in  the  name  of 
various  branches  of  Deutsche  Bank  AG, 
of  certain  of  Deutsche  Bank  AG's  fixed 
income  activities  which  include  Buy  & 
Hold  Synthetic  GICs. 

As  of  June  30, 1999,  the 
aforementioned  Deutsche  Bank  entities 
had  total  assets,  on  a  consolidated  basis, 
of  $877.31 7  billion. 

(ej  The  Plans  involved  herein  will 
consist  primarily  of  defined 
contribution  plans  that  are  subject  to  the 
Act  as  well  as  Plans  that  are  subject  to 
sections  401(a)  and  403(b)  of  the  Code. 
As  also  noted  herein,  a  Plan  may  invest 
in  a  Buy  &  Hold  Synthetic  GIC  through 
commingled  investment  entities. 

2.  The  transactions  for  which 
prospective  exemptive  relief  is 
requested  would  be  entered  into  by 
Deutsche  Bank  AG,  typically  through 
DBNY.  The  investment  product  would 
be  marketed  and  arranged  primarily 
through  DMGFP,  a  subsidiary 
established  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  of  1955, 
as  amended,  and  supervised  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System.  The  Buy  &  Hold 
Synthetic  GIC  will  only  be  marketed  to 
Plans  by  entities  that  are  Deutsche  Bank 
affiliates  located  in  the  United  States. 

Accordingly,  Deutsche  Bank  is 
requesting  an  exemption  from  the 
Department  in  order  to  sell  its  Buy  & 
Hold  Synthetic  GIC  product  to  Plans 
and  to  extend  credit  to  such  Plans  for 
the  purpose  of  funding  benefit 
withdrawals  from  the  Contract.  The  Buy 
&  Hold  Synthetic  GIC  is  a  variation  of 
traditional  guaranteed  investment 
contracts  (the  GICs).  The  Buy  &  Hold 
Synthetic  GIC  will  be  offered  to  an 
indeterminate  number  of  Plan  investors 
and  to  commingled  entities.  Deutsche 
Bank  will  negotiati  the  terms  of  the  Buy 
&  Hold  Synthetic  Gf^with  the 
appropriate  Plan  fiduciary  which  is 
expected  to  be  the  Plan's  named 
fiduciary.' 

3.  Deutsche  Bank  represents  that  the 
Buy  &  Hold  Synthetic  GIC  will  provide 
purchasers  with  the  advantages  of  a 
traditional  GIC  along  with  enhanced 
security  that  is  not  offered  under  a 


'  The  Department  notes  thai  section  404(a)(1)  of 
the  Act  requires,  among  other  things,  that  a 
fiduciar)-  of  a  plan  must  act  prudently,  solely  in  the 
interest  of  the  plan's  participants  and  beneficiaries, 
and  for  the  exclusive  purpose  of  providing  benefits 
to  participants  and  beneficiaries  when  making 
investment  decisions  on  bt>half  of  a  plan.  The 
Department  notes  that  in  order  to  act  prudently  in 
making  investment  decisions,  plan  fiduciaries  must 
consider,  among  other  factors,  the  availability,  risks 
and  potential  return  of  alternative  investments  for 
the  plan. 


traditional  GIC.  Under  Deutsche  Bank's 
Buy  &  Hold  Synthetic  GIC,  each  Plan 
will  retain  legal  title  to  all  of  the  assets 
underlying  the  arrangement  and  have 
the  benefit  of  a  contract  pursuant  to 
which  all  participant-initiated  benefit 
payments  and  transfers  will  be  paid 
based  on  the  balance  of  the  Book  Value 
Account  (see  Representation  7.)  For  this 
purpose,  participant-initiated  benefit 
payments  and  transfers  mean 
withdrawals  necessary  to  accommodate 
any  loans  from  the  Plan  to  participants, 
in-service  withdrawals  requested  by 
participants,  distributions  arising  from 
termination  of  employment  in  the 
ordinary  course  and  transfers,  at  the 
direction  of  participants,  from  the 
investment  fund  in  which  the  Buy  & 
Hold  Synthetic  GIC  is  held  to  another 
investment  fimd  available  under  the 
Plan  other  than  a  "competing" 
investment  fund  (see  Representation 
11). 

4.  Like  traditional  GICs,  Deutsche 
Bank's  duties  and  obligations  with 
respect  to  the  Buy  &  Hold  Synthetic  GIC 
will  be  governed  by  the  terms  of  a 
Contract  which  it  will  execute  with  the 
independent  fiduciary  of  the  affected 
Plan.  The  Contract,  which  will  have  no 
required  minimum  principal  amoimt, 
will  be  issued  pursuant  to  New  York 
Banking  Law  and  will  be  subject  to  the 
supervision  of  the  New  York  State 
Banking  Department  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System.  The  terms  and  conditions  of 
each  Contract  will  be  negotiated  by  the 
Plan  fiduciary  and  Deutsche  Bank.  For 
example,  the  maturity  date  for  the  Buy 
&  Hold  Synthetic  GIC  will  be  agreed  to 
by  the  Plan  fiduciary  and  Deutsche 
Bank  before  the  Contract  is  executed. 
Effectively,  the  Plan  fiduciar\'  will 
determine  the  maturity  date  of  a  Buy  & 
Hold  Synthetic  GIC.  However,  in  no 
event  will  the  Buy  &  Hold  Synthetic  GIC 
have  a  stated  maturity  date  exceeding 
seven  years.  Once  the  Contract  is 
executed,  Deutsche  Bank  will  have  no 
discretion  over  any  of  the  terms  of  the 
Contract,  which  may  be  amended  or 
modified  only  upon  the  mutual  consent 
of  the  Plan  fiduciary  and  Deutsche 
Bank. 

5.  Deutsche  Bank  represents  that  it 
will  only  market  the  Buy  &  Hold 
Synthetic  GIC  to  Plans  (or  to  collective 
investment  funds  established  for  the 
investment  of  assets  of  more  than  one 
Plan)  that  have  at  least  $50  million  in 
assets.  In  the  case  of  two  or  more  Plans 
which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(i.e.,  the  Related  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
a  single  master  trust  or  any  other  entity 
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the  assets  o  which  are  "plan  assets" 
under  the  P  an  Asset  Regulation,  which 
entity  has  purchased  a  Buy  &  Hold 

C,  the  foregoing  $50  million 
will  be  deemed  satisfied  if 
other  entity  has  aggregate 
are  in  excess  of  $50 


Synthetic 
requiremeni 
such  trust 
assets  whic! 


million,  Hoivever,  if  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  master  trust 
or  other  ent  ty  is  not  the  employer  or  an 
affiliate  of  the  employer,  such  fiduciary 
must  have  total  assets  imder  its 
managemer  t  and  control,  exclusive  of 
the  $50  mill  ion  threshold  amount 
attributable  to  plan  investment  in  the 
commingle(  I  entity,  which  are  in  excess 
of  $100  million. 

In  the  cas  s  of  two  or  more  Plans 
which  are  n  ot  maintained  by  the  same 
employer,  controlled  group  of 
corporation  s  or  employee  organization 
(i.e.,  the  Unrelated  Plans),  whose  assets 
are  commin  gled  for  investment 
purposes  in  a  group  trust  or  any  other 
form  of  enti  ty  the  assets  of  which  are 
"plan  asset!  "  under  the  Plan  Asset 
Regulation,  which  entity  has  purchased 
a  Buy  &  Hold  Synthetic  GIC,  the 
foregoing  $$0  million  requirement  will 
be  deemed  Satisfied  if  such  trust  or 
other  entity  has  aggregate  assets  which 
are  in  exces  5  of  $50  million  (excluding 
the  assets  o  any  Plan  with  respect  to 
which  the  f  duciary  responsible  for 
making  the  investment  decision  on 
behalf  of  su  ch  group  trust  or  other  entity 
or  any  mem  ber  of  the  controlled  group 
of  corporate  ons  including  such  fiduciary 
is  the  empli  lyer  maintaining  such  Plan 
or  an  emplc  yee  organization  whose 
members  are  covered  by  such  Plan). 
However,  tlie  fiduciary  responsible  for 
making  the  investment  decision  on 
behalf  of  su  ch  group  trust  or  other  entity 
will  be  reqv  ired  to  have  (a)  full 
investment  responsibility  with  respect 
to  Plan  assets  invested  therein;  and  (b) 
total  assets  imder  its  management  and 
control,  exclusive  of  the  $50  million 
threshold  a  nount  attributable  to  Plan 
investment  in  the  commingled  entity, 
which  eire  ii  excess  of  $100  million. 

6.  Prior  t(  I  the  execution  of  a  Buy  & 
Hold  Synth  stic  GIC,  the  independent 
Plan  fiduciary  will  receive  a  full  and 
detailed  written  disclosure  of  all 
material  fea  tiues  concerning  the  Buy  & 
Hold  Synthetic  GIC,  including  (a)  the 
Contract  ur  derlying  the  Buy  &  Hold 
Synthetic  C IC,  which  has  been  executed 
by  Deutsch ;  Bank  and  the  Plan 
fiduciary,  vhich  stipulates  the  relevant 
provisions  )f  such  instrument,  the 
applicable  ees  and  the  rights  and 
obligations  of  the  parties;  (b) 
informatioii,  explaining  in  a  manner 
calculated  o  be  imderstood  by  the  Plan 
fiduciary,  t  lat  if  adverse  market 


conditions  occur,  the  interest  rate  that  is 
credited  (i.e.,  the  Crediting  Rate)  to  the 
Book  Value  Account  of  a  Buy  &  Hold 
Synthetic  GIC  may  be  as  low  as  0 
percent;  and  (c)  copies  of  the  proposed 
exemption  and  grant  notice  with  respect 
to  the  exemptive  relief  provided  herein. 
Following  the  receipt  of  such 
disclosure,  the  Plan  fiduciary  will 
approve,  in  writing,  the  execution  of  the 
Buy  &  Hold  Synthetic  GIC  on  behalf  of 
the  Plan. 

Upon  entering  into  a  Buy  &  Hold 
Synthetic  GIC  with  a  Plan  fiduciary  of 
a  Section  404(c)  Plan,  Deutsche  Bank 
will  inform  the  Plan  fiduciary  that  such 
fiduciary  should  provide  each  Plan 
participant  with  (a)  a  sunmiary  of  the 
primary  provisions  of  the  Contract;  and 
(b)  information  explaining  that,  if 
adverse  market  conditions  occur,  the 
Book  Value  Accoimt's  Crediting  Rate 
may  be  as  low  as  0  percent. 

Subsequent  to  a  Plan's  investment  in 
a  Buy  &  Hold  Synthetic  GIC,  the  Plan 
fiduciary  and,  if  applicable,  the  Plan 
participant,  upon  such  participant's 
request,  will  receive  a  monthly  report 
consisting  of  a  statement  of  the  Book 
Value  Accoimt,  which  specifies,  among 
other  things,  the  Book  Value  Account 
balance  for  the  prior  month, 
withdrawals  from  the  Contract,  any 
reduction  in  the  balance  of  the  Book 
Value  Account  on  account  of  a  security 
in  the  Fixed  Portfolio  becoming  an 
impaired  security,  interest  credited  to 
the  Book  Value  Account  at  the  Crediting 
Rate,  and  the  current  month's  ending 
balance  for  the  Book  Value  Account. 
The  report  will  also  specify  the  Current 
Crediting  Rate,  the  prior  month's  ending 
fair  market  value  of  the  Fixed  Portfolio, 
the  proceeds  of  any  securities 
liquidated,  fees  charged  to  the  Plan,  and 
the  current  month's  ending  fair  market 
value  of  the  Fixed  Portfolio  and  rate  of 
return. 

7.  Every  Buy  &  Hold  Synthetic  GIC 
will  consist  of  two  components.  One 
component  will  be  the  underlying 
securities  or  portfolio  of  assets  (i.e.,  the 
Fixed  Portfolio),  title  to  which  will 
remain  with  the  Plan's  trustee.  The 
Fixed  Portfolio  will  be  comprised 
primarily  of  high  grade,  fixed  income 
securities,  which  will  be  selected  and 
managed  by  the  Plan's  trustee  or  another 
Plan  fiduciary  which  is  unaffiliated 
with  Deutsche  Bank.  The  Fixed 
Portfolio  may  consist  of  a  single  security 
or  a  fixed  portfolio  of  securities  that  will 
be  established  at  the  inception  of  the 
Contract  and  is  intended  to  be  held  until 
maturity.  The  value  of  the  securities 
will  be  determined  by  objective 
standards  (see  Representation  16 
below). 


Although  the  Fixed  Portfolio  will  not 
come  under  Deutsche  Bank's 
administration  or  control,  it  affects  the 
second  component  of  each  Contract,  the 
Book  Value  Account,  an  accounting 
record  established  by  Deutsche  Bank  to 
record  the  Plan's  interest  under  the  Buy 
&  Hold  Synthetic  GIC.  This  is  the 
amoimt  that  will  be  available  to  satisfy 
participant-initiated  benefit  payments 
and  transfers. 

At  the  inception  of  the  Contract,  the 
Book  Value  Account  will  be  equal  to  the 
value  of  the  Fixed  Portfolio.  Thereafter, 
the  Book  Value  Account  will  be  credited 
with  a  rate  of  interest  (i.e.';-the  Crediting 
Rate)  that  will  be  reset  periodically 
(monthly,  quarterly,  semi-annually  or 
annually)  in  accordance  with  the 
following  formula  which  will  be  set 
forth  in  the  Contract: 

N 
BV  =  5^  ((net  cashflow^ )/(!  +  IRR''""  )) 
k=  n 

Where  BV=The  balance  of  the  Book 
Value  Account  (as  determined 
under  the  Contract  provisions)  on 
the  determination  .date; 

net  cash  floWk=(l)  In  the  case  where  the 
Fixed  Portfolio  consists  of  one 
security,  the  expected  cashflows 
from  that  security,  or  (2)  in  the  case 
where  the  Fixed  Portfolio  consists 
of  more  than  one  security,  the 
aggregate  expected  cashflows  fi-om 
the  securities  (in  either  case, 
excluding  all  fees  and  charges 
applicable  under  the  Buy  &  Hold 
Synthetic  GIC)  at  time  k;  ^ 

IRR=The  internal  rate  of  return  for  the 
Fixed  Portfolio; 

n=The  determination  date  (as 

determined  under  the  Contract 
provisions);  and 


2  For  purposes  of  the  formula,  the  expected 
cashflows  from  a  security  in  the  Fixed  Portfolio  and 
the  total  number  of  expected  cashflows  from  the 
security  will  be  determined  under  a  three-part 
method  in  the  following  order  of  preference:  (a) 
from  widely-available  published  sources 
independent  of  Deutsche  Bank  and  its  affiliates 
(such  as  Bloomberg);  (b)  if  such  information  is  not 
provided  by  widely-available,  independent, 
published  sources,  the  Plan  fiduciary  will  cause  the 
lead  underwriter  of  the  security  (if  the  undenvriter 
is  not  an  afRliate  of  Deutsche  Bank)  to  determine 
and  provide  such  information  to  Deutsche  Bank',  or 
(c)  if  such  information  is  not  available  from  the  lead 
underwriter  or  if  the  lead  underwriter  is  an  afRliate 
of  Deutsche  Bank,  the  Plan  fiduciary  will  cause  the 
issuer  of  the  security  to  provide  such  information 
to  Deutsche  Bank.  Deutsche  Bank  believes  that  the 
vast  majority  of  the  securities  that  will  be  included 
in  the  Fixed  Portfolio  will  be  publicly-traded 
securities  for  which  cashflow  information  may  be 
obtained  from  widely-available,  independent, 
published  sources.  However,  where  the  Plan 
fiduciary  has  specifically  requested,  Deutsche  Bank 
will  enter  into  a  Buy  &  Hold  Synthetic  GIC  with 
respect  to  one  or  more  securities  that  are  not 
publicly-traded.  Then,  methods  (b)  or  (c)  above  will 
be  applied  to  determine  cashflow  information. 
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N=The  time  of  final  cashflow  from  the 

Fixed  Portfolio. 
The  foregoing  formula,  which  will  be 
objectively  determined  by  a  Plan 
fiduciary  that  is  independent  of 
Deutsche  Bank  (see  Representation  9),  is 
intended  to  produce  a  Crediting  Rate 
that  will  equal  the  projected  "internal 
rate  of  return"  of  each  security 
comprising  the  Fixed  Portfolio,  with  a 
floor  of  0  percent.  In  addition,  as 
described  in  Representations  4  and  12, 
the  Contract  will  mature  on  a  stated 
maturity  date. 

8.  The  Buy  &  Hold  Synthetic  GIC  will 
be  supported  by  one  or  more  specific 
fixed  income  securities  that  are  bought 
in  the  primary  or  secondary  market  and 
are  intended  to  be  held  imtil  maturity. 
High  quality  mortgage-backed  seciuities 
will  be  the  primary  type  of  security 
utilized,  although  other  high  quality 
securities  may  be  used  to  support  a  Buy 
&  Hold  Sjmthetic  GIC.  All  seciuities  in 
the  Fixed  Portfolio  will  have  predictable 
yield  and  cash  flow  characteristics.  As 
principal,  interest  and  other  payments 
are  made  on  the  Fixed  Portfolio,  such 
amounts  will  be  made  available  for 
investment  outside  of  the  Buy  &  Hold 
Synthetic  GIC  at  the  direction  of  a  Plan 
fiduciary  independent  of  Deutsche 
Bank.  Generally,  the  Fixed  Portfolio  will 
be  sold  only  upon  termination  of  the 
Contract  in  order  to  provide  amounts  for 
benefit  payments  or  for  participant- 
directed  transfers  to  other  investment 
funds  available  imder  the  Plan. 

9.  Deutsche  Bank  believes  that  one  of 
the  attractive  features  of  the  Buy  &  Hold 
Synthetic  GIC  to  a  Plan  is  that  Deutsche 
Bank  will  assume  certain  obligations 
with  respect  to  the  availability  of  funds 
for  benefit  withdrawals  and  participant- 
directed  transfers  between  investment 
funds  and  the  return  realized  from  the 
Fixed  Portfolio.  Mechanically,  this  is 
accomplished  through  the  establishment 
of  the  Book  Value  Account. 

The  Book  Value  Account  will  reflect 
the  value  of  the  Fixed  Portfolio  at  the 
inception  of  the  Contract,  as  increased 
by  the  Crediting  Rate  determined 
piu-suant  to  the  formula  set  forth  in  the 
Contract  and  described  above.  The 
formula  is  intended  to  produce  a 
Crediting  Rate  that  will  be  equal  to  the 
projected  internal  rate  of  return  ^  of  the 
Fixed  Portfolio,  but  the  Crediting  Rate  is 
guaranteed  never  to  be  below  0  percent. 
The  Crediting  Rate  will  be  reset 
periodically  so  that  it  will  at  all  times 


'The  term  "internal  rate  of  return"  means  the  rate 
of  return  on  the  Fixed  Portfolio  determined  without 
regard  to  any  return  from  the  reinvestment  of 
interest.  di\idends  and  other  proceeds  on  the  Fixed 
Portfolit).  Those  amounts  will  be  reinvested  outside 
the  Buy  &  Hold  Synthetic  GIC  by  a  Plan  fiduciary 
independent  of  Deutsche  Bank. 


reflect  the  projected  internal  rate  of 
retimi  of  the  Fixed  Portfolio.  Each 
component  of  this  formula  will  be  set 
forth  in  the  Contract  and  explained  to 
the  Plan  fiduciary  who  will  decide 
whether  to  purchase  the  Buy  &  Hold 
Synthetic  GIC  on  behalf  of  any  Plan.  At 
all  times  during  the  term  of  the 
Contract,  the  Crediting  Rate  will  be 
determined  pursuant  to  the  formula. 

10.  Under  the  Contract,  all 
participant-initiated  benefit  payments 
and  transfers  will  be  paid  based  on  the 
balance  of  the  Book  Value  Account.  The 
Book  Value  Account  will  be  reduced 
each  month  dollar-for-doUar  for  the 
amount  of  participant-initiated  benefit 
payments  and  transfers  made  imder  the 
Plan  and  for  the  amount  of  principal 
payments,  coupon  interest  and  other 
payments  received  by  the  Plan  from  the 
Fixed  Portfolio.  Benefit  payments  or 
transfers  resulting  from  an  action  of  the 
Plan's  sponsor  may  result  in  the  Book 
Value  Account  being  subject  to  an 
additional  reduction  due  to  the 
prematiue  withdrawal  of  such  assets 
depending  on  the  relationship  of  the 
balance  of  the  Book  Value  Accoimt  to 
the  market  value  of  the  Fixed  Portfolio 
at  the  time  of  the  withdrawal. 

1 1 .  Deutsche  Bank's  agreement  to  bear 
the  economic  effects  of  participant- 
initiated  benefit  payments  and  transfers 
through  the  use  of  the  Book  Value 
Account  will  be  subject  to  certain 
conditions  that  are  intended  to  assiu-e 
that  the  factors  under  which  Deutsche 
Bank  has  agreed  to  assiune  these  effects 
do  not  change  without  its  consent.  If 
those  conditions  are  not  satisfied, 
Deutsche  Bank  will  not  be  obligated  to 
ensure  the  availability  of  the  funds  from 
the  Fixed  Portfolio  to  satisfy  those 
benefit  payments  and  transfers  based  on 
the  balance  of  the  Book  Value  Account, 
but  rather  withdrawals  will  be  effected 
at  the  market  value  of  the  Fixed 
Portfolio.  First,  the  Plan  may  not  permit 
participant-directed  transfers  directly 
(or  with  less  than  a  90  day  "equity 
wash")  from  the  investment  fund  in 
which  the  Buy  &  Hold  Synthetic  GIC  is 
held  to  another  "competing  "  investment 
fund  available  under  the  Plan,  i.e.,  to 
another  investment  fund  that  has  an 
investment  objective  of  providing  a 
stable  rate  of  return  with  limited  risk  of 
loss  of  principal.  This  condition  is 
intended  to  assure  that  participants  will 
not  have  an  economic  incentive  to 
direct  transfers  from  the  Buy  &  Hold 
Synthetic  GIC  to  obtain  a  temporary 
improvement  in  the  return  on  their 
accoimts  without  any  material  change  in 
their  risk  profile. 

Second,  the  Plan  may  not  be  amended 
without  Deutsche  Bank's  consent  in 
order  to  change  the  provisions  of  the 


Plan  pertaining  to  participant-initiated 
benefit  payments  and  transfers  or 
otherwise  in  a  maimer  which  may  affect 
Deutsche  Bank's  obligations  in  this 
regard.  For  example,  if  a  Plan  provides 
that  amounts  necessary  to  fund  loans 
from  the  Plan  to  participants  were  to  be 
withdrawn  pro  rata  from  all  investment 
funds  (e.g.,  equity,  balanced  and  fixed 
income),  the  Plan  could  not  be  amended 
to  require  that  the  funds  for  all  such 
loans  be  withdrawn  solely  from  the 
investment  fimd  in  which  the  Buy  & 
Hold  Synthetic  GIC  is  held  imless 
Deutsche  Bank  consents  to  the 
amendment. 

Third,  if  any  withdrawal  arises  from 
an  action  of  the  Plan's  sponsor  that 
affects  a  significant  number  of 
employees  (e.g.,  layoffs,  plant  closings, 
divestitures,  mergers  or  consolidations, 
the  complete  or  partial  termination  of 
the  Plan  and  the  implementation  of  an 
early  retirement  incentive  program),  the 
effect  of  such  withdrawal  on  the  Book 
Value  Account  will  generally  be 
comparable  to  that  of  a  similar 
withdrawal  under  a  traditional  GIC.  i.e., 
such  withdrawal  from  the  Contract  will 
be  effected  at  the  market  value  of  the 
Fixed  Portfolio.  A  Plan  fiduciary  may 
negotiate  with  Deutsche  Bank  that  the 
Contract  shall  provide  that  any  such 
withdrawal  will  be  effected  at  the 
market  value  of  the  Fixed  Portfolio  only 
after  similar  employer-initiated 
withdrawals  over  a  specified  period 
(e.g.,  the  preceding  12  months  or  the 
term  of  the  Contract)  have  exceeded  a 
specified  percentage  of  the  Book  Value 
Account. 

12.  The  Contract  will  mature  on  the 
stated  maturity  date  of  the  security  in 
the  Fixed  Portfolio  or,  if  there  is  more 
than  one  security  in  the  Fixed  Portfolio, 
the  latest  stated  maturity  date  of  any  of 
the  securities.  The  stated  maturity  date 
of  a  security  is  the  date  of  the  expected 
maturity  of  the  security  at  the  time  of 
the  purchase.  If  the  principal  of  the 
security  (or  the  securities)  in  the  Fixed 
Portfolio  is  actually  repaid  faster  or 
slower  than  expected,  the  Contract  will 
not  mature  on  the  stated  matiu-ity  of  the 
security  (or  the  latest  maturity  date),  but 
instead  will  mature  on  the  date  the  last 
principal  payment  is  actually  received 
by  the  Plan.  In  no  event  will  the 
Contract  mature  later  than  the  actual 
maturity  date  of  the  security.  * 

Notwithstanding  the  foregoing,  the 
Contract  may  also  mature  on  a  fixed 
date  mutually  agreed  upon  by  the  Plan 
fiduciary  and  Deutsche  Bank.'' 


*  As  noted  in  Representation  4.  no  Buy  k  Sell 
Synthetic  CIC  described  herein  will  have  a  stated 
maturity  date  exceeding  seven  years. 
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If,  on  the  m  aturity  date,  the  balance  of 
the  Book  Veili  le  Account  exceeds  the  fair 
market  value  af  the  Fixed  Portfolio, 
Deutsche  Bar  k  will  pay  the  Plan  the 
difference  (sej  Representation  15). 
Because  the  I  ook  Value  Account's 
Crediting  Rati;  will  be  equal  to  the 
underlying  Fi  xed  Portfolio's  projected 
internal  rate  (  f  return,  any  difference 
between  the  t  alance  of  the  Book  Value 
Account  and  he  fair  market  value  of  the 
Fixed  Portfol:  o  on  the  matiuity  date  of 
the  Contract  <  hould  be  insignificant. 
Thus,  any  pa;  ment  Deutsche  Bank  will 
have  to  make  to  support  the  Book  Value 
Account  shoi  Id  be  negligible. 

13.  A  Plan  iduciary  may  also  elect  to 
terminate  the  Buy  &  Hold  Synthetic  QIC 
at  any  time  oi  i  30  days  (or  such  shorter 
period  as  mui  ually  agreed  upon  by  the 
Plan  fiduciar  and  Deutsche  Bank)  prior 
notice  to  Deu  sche  Bank.  Deutsche  Bank 
may  also  tern  inate  the  Buy  &  Hold 
Synthetic  GIC  on  30  days  prior  notice  to 
the  Plan  Fidu(  iary  only  under  limited 
circumstance  i,  e.g.,  (a)  on  account  of 
regulatory  res  trictions,  or  (b)  if  the  Plan 
has  breached  one  of  its  obligations 
under  the  Coi  itract  or  has  taken  actions 
that  would  cc  nstitute  an  event  of  default 
under  the  Coi  itract.  Specifically,  the 
Contract  may  be  terminated  by  Deutsche 
Bank  if  (a)  an  i  fee  or  charge  payable  to 
Deutsche  Ban  k  under  the  Contract  has 
not  been  time  ly  paid,  (b)  a 
representatioi  i  upon  which  Deutsche 
Bank  has  relii  id  upon  in  entering  into 
the  Contract   iras  or  becomes  untrue,  (c) 
if  withdrawa  s  are  effected  from  the 
Contract  othe  r  than  as  permitted,  or  (d) 
if  there  are  m  iterial  changes  in  the 
arrangement  hat  may  have  a  material 
adverse  effect  on  Deutsche  Bank's 
obligations  u:  ider  the  Contract 
(including  ch  inges  in  the  Plan  or  its 
administraticfi).^ 

Although 
the  Contract 
will  be  made 


n 


action  can  o 
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under  the 
taken  other 
modify,  in  an 
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Thus,  the 
Bank  from 
merely  by 
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manner  that 
underwriting 
by  Deutsche 
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iank  in  entering  into  the 
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ihe  applicant,  a  change  in 

not  be  considered  a  material 
a  termination  of  the  Contract  bv 


14.  If  the  Plan  fiduciary  volimtarily 
terminates  the  Contract  or  if  Deutsche 
Bank  terminates  the  Contract  for  one  of 
the  reasons  specified  in  the  Contract 
(such  as  the  Plan's  breach  of  a 
contractual  obligation),  the  Plan 
fiduciary  will  have  complete  control 
over  the  Fixed  Portfolio  (i.e.,  the 
Portfolio  may  be  invested  without  any 
contractual  constraints)  and  will  realize 
the  fair  market  value  of  the  Fixed 
Portfolio.  Deutsche  Bank  will  have  no 
obligation  with  respect  to  the  Book 
Value  Account  (see  Representation  21). 
If  the  Contract  is  terminated  by  the  Plan 
fiduciary  voluntarily  within  three  years 
after  its  effective  date,  an  Early 
Termination  Charge  payable  by  the  Plan 
may  apply  that  will  be  determined 
under  an  objective  formula  set  forth  in 
the  Contract,  which  is  intended  to 
enable  Deutsche  Bank  to  recoup  its  costs 
incurred  (e.g.,  research  and 
underwriting  resources,  internal  and 
external  legal  and  other  professional 
charges,  and  operational  and  systems 
expenses)  in  connection  with  the 
Contract.  The  formula  is  set  forth  as 
follows: 

[(F  *  BV)1  *  N, 
Where 

F  =  The  expense  charge  payable  to 
Deutsche  Bank  as  agreed  upon  by 
Deutsche  Bank  and  the  Plan's 
independent  fiduciary  at  the 
inception  of  the  Contract,  expressed 
as  an  annual  percentage  rate; 
B  V  =  The  balance  of  the  Book  Value 
Account  on  the  termination  date; 
and 
N  =  The  number  of  days  in  the  period 
fi-om  the  termination  date  through 
the  third  aimiversar\'  date  of  the 
effective  date  of  the  Contract, 
divided  by  365. 
Under  no  circumstances  will  the  Early 
Termination  Charge  be  payable  by  the 
Plan  if  Deutsche  Bank  has  breached  any 
of  its  obligations  under  the  Contract  or 
has  defaulted  under  the  Contract. 

15.  Under  the  Buy  &  Hold  Synthetic 
GIC,  Deutsche  Bank  will  assume  the 
obligation  for  the  availability  of  funds  to 
satisfy  participant-initiated  benefit 
payments  and  transfers  up  to  the 
amount  of  the  balance  of  the  Book  Value 
Account  as  of  any  date.  Deutsche  Bank, 
the  Plan,  the  Plan  fiduciaries  or  other 
agents  will  not  have  any  discretion  over 
when  a  withdrawal  may  be  made  fi-om 
the  Contract.  The  Contract  will  not  be 
accessed  for  withdrawals  until  other 
specified  sources  of  funds  (e.g., 
contributions  to  the  Plan's  investment 
fund  under  which  the  Buy  &  Hold 
Synthetic  GIC  is  held,  current 
investment  income,  matming  proceeds, 
cash  equivalents,  available  cash 


attributable  to  the  underlying  Fixed 
Portfolio  and  other  investment  contracts 
which  are  to  be  accessed  for 
withdrawals  before  the  Contract  under  a 
"last-in-first-out"  hierarchy)  have  been 
depleted.  If  a  withdrawal  is  made  fi-om 
the  Contract,  such  withdrawal  will  be 
made  from  cash  realized  on  the  sale  of 
a  portion  of  the  Fixed  Portfolio  or,  if  an 
election  is  made  by  the  Plan  fiduciary 
and  consented  to  by  Deutsche  Bank, 
such  withdrawal  amount  will  be  paid  to 
the  Plan  in  cash  by  Deutsche  Bank  and 
the  Plan  will  be  obligated  to  repay  such 
amount  to  Deutsche  Bank  as  principal, 
interest  and  other  amounts  paid  to  the 
Plan  on  the  Fixed  Portfolio  become 
available.'' 

16.  If  a  withdrawal  is  to  be  satisfied 
by  the  sale  of  assets  in  the  Fixed 
Portfolio,  the  Plan  fiduciary  will  do  so 
in  a  maimer  consistent  with  its  fiduciary 
responsibilities  under  the  Act.  The 
Contract  provides  that  the  fair  market 
value  of  the  seciu-ities  sold  will  be 
determined  based  upon  the  actual 
proceeds  received  by  the  Plan  fiduciary 
in  an  arm's  length  transaction.  Under 
the  Contract,  the  fair  market  value  of 
any  security  in  the  Fixed  Portfolio  will 
be  determined  by  averaging  three 
competitive  bids  for  such  security 
received  from  parties  independent  of, 
and  mutually  agreed  upon  by,  Deutsche 
Bank  and  the  Plan. 

17.  The  portion  of  the  Fixed  Portfolio 
sold  will  also  depend  upon  the  type  of 
Contract  negotiated  by  the  Plan 
fiduciary.  In  this  regard,  Deutsche  Bank 
will  offer  Plans  two  types  of  Contracts 
(or  a  combination  thereof).  In  the  first 
type  of  Contract,  as  withdrawals  occur 
diaring  the  term  of  such  Contract,  only 
the  portion  of  the  Fixed  Portfolio 
necessary  to  satisfy  the  withdrawal 
having  a  fair  market  value  equal  to  the 
amount  of  the  withdrawal  will  be  sold. 
Then,  the  Book  Value  Account  will  be 
correspondingly  reduced  by  the  amount 
of  such  payment.  However,  if  the 
amount  of  the  withdrawal  is  greater 
than  the  fair  market  value  of  the  entire 
Fixed  Portfolio  (which  could  happen  if 
the  fair  market  value  of  the  Fixed 


•■The  election  available  to  Deutsche  Bank  to  pay 
the  amount  of  the  withdrawal  instead  of  liquidating 
a  portion  of  the  Fixed  Portfolio  to  satisfy'  the 
withdrawal  is  intended  to  create  liquidity  for  the 
Plan  in  circumstances  where  the  security  that 
would  otherwise  be  liquidated  would  be  difficult  to 
sell  (e.g.,  where  the  principal  amount  of  the  security 
is  small)  rather  than  a  situation  where  the  value  of 
the  Fixed  Portfolio  falls  below  a  minimum  level. 
Deutsche  Bank  represents  that  the  election  would 
benefit  the  Plan  by  saving  costs  that  would 
otherwise  be  incurred  if  the  Plan  was  forced  to  sell 
the  security  on  the  open  market.  Deutsche  Bank 
further  represents  that  its  election  to  pay  the 
amount  of  a  withdrawal  will  not  affect  its 
obligations  to  the  Plan  under  the  Buy  &  Hold 
Synthetic  GIC. 
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Portfolio  is  less  than  the  balance  of  the 
Book  Value  Account),  Deutsche  Bank 
will  be  required  to  sell  the  entire  Fixed 
Portfolio  to  satisfy  the  withdrawal.  In 
addition,  Deutsche  Bank  will  be 
required  to  pay  the  Plan  the  difference 
between  the  amount  of  the  withdrawal 
and  the  fair  market  value  of  the  Fixed 
Portfolio  in  cash.  Conversely,  if  the 
value  of  the  Fixed  Portfolio  exceeds  the 
amoimt  of  the  withdrawal,  the  Plan  will 
not  be  required  to  pay  the  difference  to 
Deutsche  Bank.  *■ 

When  a  withdrawal  occxu"s  imder  the 
second  type  of  Contract,  the  portion  of 
the  Fixed  Portfolio  sold  will  be  that 
portion  having  a  fair  market  value  equal 
to  the  amoimt  of  the  withdrawal 
multiplied  by  a  fraction,  the  numerator 
of  which  is  the  fair  market  value  of  the 
entire  Fixed  Portfolio  and  the 
denominator  of  which  is  the  balance  of 
the  Book  Value  Account,  and,  if  the  sale 
proceeds  are  less  than  the  amount  of  the 
withdrawal,  Deutsche  Bank  will  pay  the 
Plan  the  amount  of  the  deficiency  in 
cash  or,  if  the  sale  proceeds  are  greater 
than  the  amount  of  the  withdrawal,  the 
Plan  will  pay  Deutsche  Bank  the 
amount  of  the  excess  in  cash.^ 

18.  To  illustrate  the  method  for 
making  a  withdrawal  imder  the  second 
type  of  Contract,  assume  that  a 
withdrawal  of  $10,000  is  needed  and  to 
effect  the  withdrawal  the  Plan  sells  a 
portion  of  the  Fixed  Portfolio  having  a 
book  value  of  $10,000,  but  a  then 
current  market  value  of  $9,500.  The 
Book  Value  Account  will  be  reduced  by 
$10,000,  the  value  of  the  Fixed  Portfolio 
will  be  reduced  by  $9,500  and  Deutsche 
Bank  will  make  a  cash  payment  to  the 
Plan  of  $500  to  majte  up  the  difference. 
If,  however,  the  market  value  of  the 
portion  of  the  Fixed  Portfolio  sold  were 
$10,500,  the  Book  Value  Account  would 
still  be  reduced  by  $10,000,  the  Fixed 
Portfolio  would  be  reduced  by  the  full 
$10,500  and  the  Plan  would  pay      ' 


'The  underlying  principle  of  the  second  type  of 
contract  is  that  a  withdrawal  resulting  from  a 
participant-initiated  benefit  payment  or  transfer 
does  not  affect  the  rate  of  interest  credited  to  the 
Book  Value  Account.  The  credited  rate  of  interest 
is  maintained  principally  by  keeping  the  ratio  of  the 
balance  of  the  Book  Value  Account  to  the  fair 
market  value  of  the  Fixed  Portolio  the  same  before 
and  after  the  withdrawal.  This  is  illustrated  in  the 
following  example  where — 

•  Before  the  withdrawal,  the  balance  of  the  Book 
Value  .Account  is  $100  and  the  market  value  of  the 
Fixed  Portfolio  is  S90.  Assume  a  withdrawal  of  $10 
occurs. 

•  After  the  withdrawal,  the  balance  of  the  Book 
Value  Account  is  reduced  by  $10  (amount  of  the 
withdrawal)  to  $90.  The  market  value  of  the  Fixed 
Portfolio  is  reduced  by  the  product  of  $10  (amount 
of  the  withdrawal)  and  $90  (the  market  value  of  the 
Fixed  Portfolio  before  the  withdrawal),  over  $100 
(balance  of  the  ^ook  Value  Account  before  the 
withdrawal),  an  amount  equal  to  $81.  (In  other 
words.  $10  X  $90/$100  =  $9.  $90-$9  =  $81.) 


Deutsche  Bank  an  additional  fee  of 
$500. 

19.  Under  the  second  type  of  Contract, 
if  the  proceeds  realized  on  the  sale  of  a 
portion  of  the  Fixed  Portfolio  are  greater 
than  the  amount  of  the  withdrawal,  the 
Plan  fiduciary  may  exercise  its  right  to 
terminate  the  Contract  and  take  full 
control  over  the  Fixed  Portfolio  and, 
thereby,  avoid  paying  an  additional  fee 
to  Deutsche  Bank  equal  to  the*  excess. 
The  pmpose  of  this  additional  fee  is  to 
protect  Deutsche  Bank  from  the 
additional  risks  that  were  not  intended 
to  be  assumed  by  Deutsche  Bank  in  the 
context  of  the  Buy  &  Hold  Synthetic 
GIC.  When  a  Plan  fiduciary  enters  into 
a  Buy  &  Hold  Synthetic  GIC,  both  the 
fiduciary  and  Deutsche  Bank  intend  that 
the  Fixed^ortfolio  will  be  held  to 
maturity .Tarticipant-initiated  benefit 
payments  and  transfers  that  would 
require  selling  a  portion  of  the  Fixed 
Portfolio  are  possible,  but  are  not 
contemplated.  If  sucTi  a  sale  were 
required  and,  at  such  time,  the  overall 
market  value  of  the  Fixed  Portfolio 
exceeded  the  balance  of  the  Book  Value 
Account,  Deutsche  Bank  would  expect 
that  a  Plan  fiduciary  might  decide  to 
exercise  its  option  to  terminate  the 
arrangement  and  "cash-in"  the  benefit 
of  the  appreciation  in  the  market  value 
of  the  Fixed  Portfolio. ^  This  is  because, 
as  the  Buy  &  Hold  Synthetic  GIC  is 
designed,  the  value  of  the  Book  Value 
Accoimt  and  the  Fixed  Portfolio  are 
expected  to  be  equal  at  matm-ity.  If,  at 
any  given  point  in  time,  the  market 
value  of  the  Fixed  Portfolio  exceeds  the 
balance  of  the  Book  Value  Account,  it 
would  generally  reflect  an  unanticipated 
increase  in  the  market  value  of  the 
underlying  Fixed  Portfolio,  the  benefit 
of  which  could  likely  be  lost  if  the  Fixed 
Portfolio  were  held  to  maturity.  If, 
however,  the  market  value  of  the  Fixed 
Portfolio  does  not  exceed  the  balance  of 
the  Book  Value  Account,  but  an  asset  in 
the  Fixed  Portfolio  with  a  market  value 
above  its  book  value  were  sold  to  effect 
a  withdrawal  following  the  selection  of 
such  security  by  the  Plan  fiduciary, 
Deutsche  Bank  would  be  placed  in  the 
situation  of  having  an  obligation  with 
respect  to  the  performance  of  assets  that, 
as  a  whole,  are  underperforming  while 
an  asset  that  exceeded  projected 
performance  was  disposed  of  at  a  profit. 
To  allow  the  Plan  to  reap  the  benefit  of 
the  profit  on  this  asset  would  fail  to 
reflect  the  "book  loss"  on  the  entire 
Fixed  Portfolio,  a  loss  which  Deutsche 
Bank  is  contractually  obligated  to  bear. 


*  Under  such  circumstances,  the  Plan  would  not 
incur  any  costs  unless  the  termination  occurs  prior 
to  the  third  anniversary  of  the  effective  date  of  the 
contract  (see  Representation  14). 


Thus,  the  profit  is  payable  to  Deutsche 
Bank  as  an  additional  fee  and  reflects 
the  fact  that  this  "profit,"  if  realized  at 
maturity,  would  otherwise  have  offset  or 
reduced  the  amount  Deutsche  Bank 
would  ultimately  have  been  required  to 
pay  in  respect  of  the  Book  Value 
Account  of  the  remaining 
underperforming  assets. 

Alternatively,  if  the  Plan  fiduciary 
does  not  wish  to  pay  Deutsche  Bank  this 
additional  fee,  the  fiduciary  may  elect  to 
enter  into  the  first  type  of  Contract 
described  above.  The  two  types  of 
Contracts  offer  different  risk  levels  from 
which  the  fiduciary  may  choose  the  one 
appropriate  for  the  Plan. 

20.  Under  either  type  of  Contract,  a 
fiduciary  of  the  Plan  independent  of 
Deutsche  Bank  will,  in  its  sole 
discretion,  determine  which  of  the 
securities  in  the  Fixed  Portfolio  will  be 
sold.  If  any  portion  of  the  Fixed 
Portfolio  has  to  be  sold  to  effect  any 
withdrawal,  the  Plan  fiduciary  will  do 
so  in  a  manner  consistent  with  its 
fiduciary  responsibilities  under  the  Act. 
The  Contract  provides  that  the  fair 
market  value  of  the  securities  sold  will 
be  determined  based  upon  the  actual 
proceeds  received  by  the  Plan  fiduciary 
in  an  arm's  length  transaction. 

21 .  If  at  the  time  the  Contract  matures, 
the  balance  of  the  Book  Value  Accoimt 
exceeds  the  fair  market  value  of  the 
Fixed  Portfolio.  Deutsche  Bank  will 
make  a  payment  to  the  Plan  equal  to 
such  excess  (the  Book  Value  Payment). 
If  the  fair  market  value  of  the  Fixed 
Portfolio  equals  or  exceeds  the  balance 
of  the  Book  Value  Account,  no  Book 
Value  Payment  will  be  made  and  such 
excess  belongs  exclusively  to  the  Plan. 

During  the  term  of  the  Contract,  the 
Plan  fiduciary  will  reinvest  the  proceeds 
of  the  Fixed  Portfolio  as  the  fiduciary 
sees  fit  in  othei  investments.  Any 
principal,  interest  and  other  proceeds 
paid  to  the  Plan  with  respect  to  the 
Fixed  Portfolio  will  not  become  subject 
to  the  Contract  but  instead  will  be 
reinvested  by  the  Plan  fiduciary. 
Accordingly,  the  value  of  the  Fixed 
Portfolio  will  decline  over  time  as 
principal  and  interest  payments  are 
made  on  the  underlying  security  or 
securities.  The  Book  Value  Account  will 
be  correspondingly  reduced  as  amounts 
cire  distributed  from  the  arrangement.  By 
reason  of  these  distributions,  it  is 
expected  that  the  Book  Value  Account 
will  decrease  significantly  fit)m  its 
initieii  value  by  the  time  the  Contract 
matures.  Given  this  reduction  in  the 
Book  Value  Account  and  the  fact  that 
the  Book  Value  Account's  Crediting 
Rate  is  calculated  based  on  the  expected 
rate  of  return  on  the  fixed  Portfolio,  any 
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Book  Value  I  ayment  made  should  be  de 
minimus.  ^ 

22.  Deutsche  Bank  believes  that  the 
Buy  &  Hold  i  ynthetic  GIC  is  superior  to 
traditional  G  Cs  in  that  each  Buy  &  Hold 
Synthetic  GI( '  serves  the  dual  functions 
of  (a)  aifordii  ig  a  Plan  substantially 
greater  protei  ition  against  the  risks  of 
loss  of  its  pri  icipal  investment  and  (b) 
providing  th(  Plan  with  an  opportimity 
for  a  greater  i  ate  of  retiun  than  a 
traditional  G:  C.  Under  the  Buy  &  Hold 
Synthetic  GK).  Deutsche  Bank  will  make 
payments  to  he  Plan  such  that  all 
participant-initiated  benefit  payments 
and  transferslwill  be  paid  based  on  the 
bsdance  of  the  Book  Value  Account. 
This  means  that,  despite  fluctuations  in 
the  market  value  of  the  Fixed  Portfolio, 
each  participant,  in  making  participant- 
initiated  ben*fit  payments  and  transfers, 
will  be  prote*  led  against  any  loss  of 
principal  by  Deutsche  Bank's 
contractual  c  munitment.  In  the 
ordinary  cou  'se.  the  effect  of  this 
commitinent  will  be  to  enable  the  Plan 
to  account  fo  ■  the  value  of  the  assets  of 
the  Plan  helq  pursuant  to  the  Contract 
without  regard  to  any  interim 
fluctuation  in  the  market  value  of  such 
assets.  However,  this  commitment  will 
have  a  real  economic  effect  for  Plan 
participants  |n  the  event  that 
withdrawcils  are  made  from  the  Buy  & 
Hold  Synthetic  GIC. 

23.  To  recat).  the  Fixed  Portfolio  to  be 
held  under  tne  Contract  will  be 
determined  ajt  the  inception  of  the 
Contract.  Generally,  the  Fixed  Portfolio 
will  be  dispo  sed  of  only  upon 
termination  c  f  the  Contract  (if 
determined  h  y  the  Plan  fiduciary)  or 
upon  the  occ  irrence  of  certain  events 
specified  in  t  le  Contract  (see 
Representatidn  15  above).  A  security 
will  be  remo'  red  from  the  Fixed 
Portfolio  if  it  becomes  an  impaired 
security  (i.e.,  generally  a  defaulted  or 
accelerated  s  jciuity  or  a  security  that  no 
longer  satisfi  js  specified  credit-related 
criteria)  as  ol  ijectively  determined  under 
the  provisior  s  of  the  Contract. i° 


B(ok 


'  It  is  expected 
Contract,  there 
between  the  valje 
balance  of  the 
during  the  term 
Book  Value  and 
example,  if  a  pai  t 
or  transfer  occur  i 
made  from  cash 
the  Fixed  Portfot 
remaining  after 
Account  after  thi 
benefit  payment 
on  the  relations!  ip 
of  the  Fixed  Pot\  fol 


'"In  this  regar  i 
uses  a  standard 
"impaired  security 
other  issuers  of 


that,  as  of  the  maturity  date  of  the 
II  be  only  a  de  minimus  difference 
of  the  Fixed  Portfolio  and  the 
Value  Account.  However, 
f  the  Contract,  parity  between 
air  market  value  may  not  exist.  For 
icipant-initiated  benefit  payment 
and  such  payment  or  transfer  is 
ealized  on  the  sale  of  a  portion  of 
o,  the  value  of  the  Fixed  Portfolio 
<  uch  sale  and  the  Book  Value 
reduction  for  the  amount  of  such 
may  be  quite  different  depending 
of  the  Book  Value  of  the  portion 
io  sold  and  the  market  value. 


,  Deutsche  Bank  represents  that  it 
:ommercial  definition  of  the  term 

which  is  also  used  by  many 
ynthetic  GICs.  Although  this 


In  addition,  the  Plan  will  hold  legal 
title  to  the  Fixed  Portfolio.  Subject  to 
the  Plan's  obligation  to  pay  Deutsche 
Bank's  fees,  any  appreciation  in  the 
market  value  of  the  Fixed  Portfolio,  as 
well  as  current  interest  and  principal 
payments,  will  belong  to  the  Plan. 

Thus,  the  only  risk  to  the  Fixed 
Portfolio  posed  by  the  financial 
condition  of  Deutsche  Bank  will  relate 
to  the  amount  representing  the  excess, 
if  any,  of  the  balance  of  the  Book  Value 
Account  over  the  fair  market  value  of 
the  Fixed  Portfolio.  Therefore,  Deutsche 
Bank  represents  that  the  Buy  &  Hold 
Synthetic  GIC  will  provide  greater 
security  than  a  traditional  GIC  wherein 
a  Plan  places  a  substantial  amount  of  its 
assets  at  risk  based  on  the 
creditworthiness  of  the  issuer  of  the 
GIC. 

24.  Deutsche  Bank  vfill  maintain,  for 
a  period  of  six  years  following  the 
execution  of  each  Buy  &  Hold  Synthetic 
GIC  transaction  full  and  complete 
records  and  books  reflecting  the  various 
accounts  established  in  accordance  with 
the  Buy  &  Hold  Synthetic  GIC.  Such 
records  will  be  kept  in  a  manner  that  is 
accessible  for  audit  and  examination. 
Upon  written  request  by  a  Plan 
representative.  Deutsche  Bank  will 
make  its  records  pertaining  to  the  Buy 

&  Hold  Synthetic  GIC  available  during 
normal  business  hours  for  audit  by  . 
independent,  certified  public 
accoimtants  hired  bv  the  Plan  fiduciary. 

25.  Deutsche  Bank  and  the  Plan 
fiduciary  will  agree  to  an  expense 
charge  (determined  at  the  inception  of 
the  Contract)  payable  to  Deutsche  Bank 
with  respect  to  the  Buy  &  Hold 
Synthetic  GIC  that  will  be  stated  as  an 
annual  fee  equal  to  a  fixed  percentage  of 


definition  will  appear  in  the  template  agreement 
provided  by  Deutsche  Bank  to  a  prospective 
customer  for  review,  the  specific  definition  of 
"impaired  security,"  will  be  subject  to  negotiation 
by  Deutsche  Bank  and  the  Plan  fiduciary  before  the 
Contract  is  executed. 

The  standard  definition  of  an  "impaired  security" 
is  as  follows:  An  "impaired  security"  means  (a)  a 
security  with  respect  to  which  an  event  has 
occurred  or  exists  which,  under  one  or  more 
agreements  or  instruments  relating  to  such  security, 
has  resulted  in  the  principal  of,  and/or  interest  on, 
such  security  becoming  due  and  payable  before  any 
such  amount  would  otherwise  have  been  due  or 
payable  other  than  as  a  result  of  a  call  or  other 
prepayment  of  a  security  made  in  accordance  with 
its  terms  that  does  not  constitute  a  default  under 
such  security;  (b)  a  security  with  respect  to  which 
the  issuer  has  failed  to  make  one  or  more  payments 
of  principal  or  interest  when  due  (giving  effect  to 
any  applicable  grace  period);  or  (c)  a  security  (1) 
with  respect  to  which  the  specified  rate  of  interest 
is  not  paid  or  distributed  when  due,  (2)  with  respect 
to  which  interest  is  accruing  on  a  principal  balance 
that  is  less  than  the  difference  between  the  original 
par  or  face  amount  of  such  security  and  the  amount 
of  principal  previously  paid  on  such  security,  or  (3) 
where  the  rate  of  interest  thereon  has  been  reset 
other  than  pursuant  to  the  original  terms  thereof. 


the  balance  of  the  Book  Value  Account 
and  will  accrue  on  a  daily  compoimd 
basis.  This  charge  will  cover  foiu 
elements:  (a)  A  benefit  risk  charge,  (b) 
a  maturity  risk  charge,  (c)  an  expense 
charge,  and  (d)  a  profit  charge.  The 
benefit  risk  charge  is  a  fee  for  assiuning 
the  risk  of  loss  associated  with 
participant-initiated  benefit  payments 
and  transfers.  It  will  be  developed  on  a 
Plan-specific  basis  after  a  review  of  the 
Plan's  benefit  payment  cashflow  history 
and  the  structure  of  the  Plan  itself  (i.e., 
the  frequency  at  which  withdrawals  and 
investment  transfers  are  permitted,  and 
the  structure  of  alternate  investment 
opportunities).  The  maturity  risk  charge 
will  be  based  on  a  review  of  the 
volatility  of.  and  the  guidelines  for 
investment  of.  the  Fixed  Portfolio.  The 
expense  and  profit  charges  will  be 
assessed  based  on  the  expected 
expenses  related  to  the  arrangement  and 
the  payment  to  Deutsche  Bank  of  a 
reasonable  profit.  Such  negotiated 
charge  would  remain  in  effect 
throughout  the  term  of  the  Contract. 

Based  on  its  review  of  competitive 
practices,  Deutsche  Bank  represents  that 
the  aggregate  charges  with  respect  to  the 
Buy  &  Hold  Synthetic  GICs  offered  by 
Deutsche  Bank  are.  and  are  expected  to 
continue  to  be.  comparable  to  the 
charges  made  by  other  Buy  &  Hold 
Sjmthetic  GIC  providers. 

26.  In  siunmary,  it  is  represented  that 
the  subject  transactions  will  satisfy  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  The  decision  to  enter  into  a  Buy 
&  Hold  Synthetic  GIC  will  be  made  on 
behalf  of  a  Plan,  in  Meriting,  by  a 
fiduciary  of  the  Plan  which  is 
independent  of  Deutsche  Bank. 

(b)  Each  Plan  or  commingled  entity 
investing  in  a  Buy  &  Hold  Synthetic  GIC 
will  have  at  least  $50  million  in  assets. 

(c)  Prior  to  and  subsequent  to  the 
execution  of  a  Buy  &  Hold  Synthetic 
GIC,  the  Plan  fiduciary,  and  if 
applicable,  Plan  participants,  will 
receive  full  and  detailed  written 
disclosures  of  all  material  featxu^s  of  the 
Contract,  including  a  description  of  all 
applicable  fees  and  charges  as  well  as 
ongoing  disclosiues  with  respect  to  such 
investment. 

(d)  As  to  each  Plan,  the  combined 
total  of  all  fees  and  charges  under  the 
Buy  &  Hold  Synthetic  GIC  will  not  be 
in  excess  of  "reasonable  compensation" 
within  the  meaning  of  section  408(b)(2) 
of  the  Act. 

(e)  Each  Buy  &  Hold  Synthetic  GIC 
will  specifically  provide  an  objective 
method  for  determining  the  fair  market 
value  of  the  securities  owned  by  the 
Plan  pursuant  to  such  GIC. 
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(f)  Deutsche  Bank  will  maintain,  for  a 
period  of  six  years  from  the  date  of  each 
Buy  &  Hold  Synthetic  GIC  transaction, 
in  a  manner  for  audit  and  examination, 
books  and  records  of  all  transactions 
which  will  be  subject  to  annual  audit  by 
certified,  public  accountants  selected  by 
and  responsible  solely  to  the  Plan. 

Notice  to  Interested  Persons 

The  applicant  represents  that  because 
those  potentially  interested  participants 
and  beneficiaries  caimot  all  be 
identified,  the  only  practical  means  of 
notifying  such  participants  and 
beneficiaries  of  this  proposed 
exemption  is  by  publication  in  the 
Federal  Register.  Therefore,  comments 
and  requests  for  a  hearing  must  be 
received  by  the  Department  not  later 
than  30  days  from  the  date  of 
publication  of  this  notice  of  proposed 
exemption  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Cullen  Incorporated  Profit  Sharing  Flan 
and  Trust  (the  Profit  Sharing  Plan), 
Cullen  Incorporated  Employees  Defined 
Contribution  Pension  Plan  and  Trust 
(the  Money  Purchase  Plan)  (Collectively 
the  Plans)  Located  in  Fredericksburg, 
Virginia 

[Exemption  Application  No.  D-10823 
andD-10824] 

Proposed  Exemption 

The  Department  of  Labor  (the 
Department)  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).'i  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975(a)  and  (b)  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  past  sale 
(the  Sale)  by  the  Plan  of  property 
located  in  Fredericksbiu^,  Virginia  (the 
Property)  to  Robert  C.  O'Neill  (Mr. 
O'Neill),  the  trustee  of  the  Plans, 
President  and  sole  shareholder  of  the 
Plan  Sponsor,  and  a  party  in  interest 


' '  Section  102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17.  1978,  5  U.S.C  App. 
1  (19951)  generally  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue  exemptions  under 
section  4975(c)(2)  of  the  Code  to  the  Setretary  of 
Labor. 

In  the  discussion  of  the  exemption,  references  to 
section  406  and  408  of  the  Act  should  be  read  to 
refer  as  well  to  the  corresponding  provisions  of 
section  4975  of  the  Code. 


with  respect  to  the  Plans,  provided  that 
the  following  conditions  are  satisfied: 
(a)  the  Sale  was  a  one  time  transaction 
for  a  lump  sum  cash  payment;  (b)  the 
purchase  price  was  the  fair  market  value 
of4he  Property  as  of  the  date  of  the  Sale; 
(c)  the  Property  has  been  appraised  by 
a  qualified,  independent  real  estate 
appraiser;  and  (d)  the  Plans  paid  no 
commissions  or  other  expenses  relating 
to  the  Sale. 

EFFECTIVE  DATE  OF  EXEMPTION: 
The  effective  date  of  this  exemption  is 
November  6,  1998. 

Summary  of  Facts  and  Representations 

1.  The  applicant  is  Robert  C.  ONeill 
(Mr.  O'Neill).  Mr.  O'Neill  is  the  trustee 
for  the  Plans.  He  is  also  the  President 
and  sole  shareholder  of  Cullen 
Incorporated  (Cullen  Inc.),  the  Plans' 
sponsor.  As  of  October  8,  1999,  there 
were  14  participants  in  each  Plan. 

2.  The  Applicant  understands  that  at 
the  time  of  consummation  of  the  Sale, 
the  approximate  fair  market  value  of  the 
total  assets  of  the  Profit  Sharing  Plan 
and  Money  Piuchase  Plan  were 
$348,139  and  $557,948,  respectively 
and  that  approximately  11%  and  12%, 
respectively,  of  the  total  assets  for  the 
1997  Plan  year  were  involved  in  the 
subject  transaction. 

The  applicant  represents  that  at  the 
time  of  the  Sale,  Mr.  O'Neill  was  the 
Plans'  trustee.  Cullen  Inc.,  was  the 
Plans'  sponsor  and  a  party  in  interest 
with  respect  to  the  Plans.  Cullen  Inc.  is 
a  property  management  company  which 
manages  various  properties  owned  by 
the  Cullen  Land  Corporation  (Cullen 
Land). 

3.  "The  applicant  states  that  the 
Property  was  owned  by  the  Plans  at  the 
time  of  the  Sale.  The  Property  consisted 
of  a  building  (the  Kayo  Building),  a  850 
square  foot  cinder  block  structure  on 
8,809  square  feet  located  at  530  Princess 
Anne  Street,  Fredericksburg,  Virginia 
22401. 

The  applicant  represents  that  on 
March  21,  1989  the  Cullen  Trust 
Limited  Partnership,  a  Virginia  Limited 
Partnership,  was  formed  to  purchase  the 
Property  from  an  unrelated  third  party. 
Cullen  Land  was  the  General  Partner 
and  the  Plans  were  Limited  Partners. 
The  applicant  further  represents  that  the 
Property  was  purchased  for  $103,384  by 
the  Plans  on  September  1,  1991.  The 
Profit  Sharing  Plan  was  a  39.5%  limited 
partner  with  a  capital  contribution  of 
$38,933  and  the  Money  Purchase  Plan, 
a  59.5%  limited  partner  with  a  capital 
contribution  of  $63,391.  Cullen  Land 
owraed  a  1%  interest  with  a  capital 
contribution  of  $1060. 

The  applicant  represents  that  the 
Property  was  piut:hased  to  diversify  the 


portfolios  of  the  Plans.  The  site  of  the 
Property  is  one  block  from  the  terminus 
of  the  Virginia  Railway  Express,  the 
commuter  rail  service  to  the 
Washington,  D.C.  area.  The  applicant 
states  that  it  was  anticipated  that  the 
commuter  rail  would  have  a  major 
impact  on  property  values. 

In  addition,  the  applicant  represents 
that  the  Property  was  leased  to  various 
unrelated  third  party  commercial 
tenants  from  1989  to  1998.  Cullen  Inc. 
leased  and  managed  the  Property  and 
received  no  commissions  or  fees. 

4.  The  Applicant  represents  that  the 
motivation  for  the  Plans'  1998  Sale  of 
the  Property  to  Mr.  O'Neill  was  solely 
to  benefit  Plans'  interests.  The  Plans 
owned  the  Property  for  about  ten  years. 
The  applicant  states  that  by  1997  and 
1998  the  annual  rental  income  '^  from 
leasing  the  Kayo  building  to  third 
parties  did  not  produce  the  annual 
return  commensurate  with  other 
alternative  investments  and  the  forecast 
for  appreciation  in  the  value  of  the 
Property  was  not  adequate  to  justify  its 
continued  retention. '  ^ 

In  addition,  the  applicant  represents 
that  the  Property  would  have  required 
improvements  at  considerable  cost  to 
the  Plans  to  increase  retiuTis. 
Accordingly,  the  applicant  represents 
that  it  would  not  have  been  prudent  to 
have  the  Plans  take  on  debt,  invest 
additional  capital  in  the  Property,  and 
subsequently  find  a  tenant. 

5.  The  applicant  represents  that  the 
services  of  Lavn^nce  J.  Gorman  (Mr. 
Gorman)  of  Retirement  Plan  Services, 
Inc.,  located  in  Fredericksburg.  Virginia, 
were  retained  to  provide  administrative 
services  to  the  Plans.  In  addition,  the 
applicant  states  that  Mr.  Gorman  was  a 
pension  trust  officer  with  the  National 
Bank  of  Fredericksburg,  in 
Fredericksburg,  Virginia.  Thereafter,  the 
applicant  represents,  Mr.  Gorman 
established  his  own  pension 
administration  business  in  the 
Fredericksburg  area  and  the  Plans 
transferred  their  business  to  Mr. 
Gorman's  company. 

The  applicant  represents  that  Mr. 
Gorman  prepeu^d  the  Plans'  tax  returns 
and  Department  of  Labor  reports  since 


'■^  In  this  regard,  the  applicant  represents  that 
from  1989  to  1998  the  gross  rent  was  $48,877  and 
the  total  expenses  incurred  to  be  S30.281. 
Accordingly,  the  Plans'  total  return  on  this 
investment  amounted  to  approximately  $18,596. 

"The  Department  expresses  no  opinion  as  to 
whether  the  acquisition  and  holding  of  the  Property 
by  the  Plans  met  the  requirements  of  section  404 
of  the  Act. 
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convert  the 
building  for 
conversion 
represents 
leases  the 

8.  The  ap 
late  1998 
Gorman  hac 


compa  ison 


tin  le 


company  ai|d 
secured  the 
Buckholder 
Virginia,  to 
services  anc 
the  Plans 
discovered 
during  the 
Plans 

voluntarily 
and  acco 
application 

9.  The  apf 
exemption 
feasible  in 
transaction 
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a[  plicant  further  represents 
on  the  advice  and  counsel 
prior  to  engaging  in  the 
P  roperty.  The  applicant 
.  Gorman  was  kept  abreast 

s  relating  to  the 
The  applicant  further  states 
advised  that  the 
executed  would  be 
er  applicable  law  as  long 
documented  by  a 
estate  appraiser  that  the 
its  fair  market  value, 
icant  retained  the  services 
R.  Johnson  (Mr. 
,  an  accredited  appraiser 
Real  Estate  Services, 
in  Fredericksburg,  Virginia, 
the  Property  on 
Mr.  Johnson  represented 
certified  general  real  estate 
d  represented  that  he  and 
independent  of  the  parties 

analyzing  the  Property, 
concluded  that  the  fair 
of  the  Property,  the  "as  is" 
of  the  fee  simple  interest 
y,  was  $125,000.  In 
conclusion  as  to  the  value 
Mr.  Johnson  used  the 
approach.  Last,  Mr. 
d  cated  in  his  report  that  the 
for  this  value  is  about  10 
the  estimated  marketing 
bftween  9  and  12  months, 
represents  that  on 
1998,  he  purchased  the 
ership  interests  from  the 
!5.000,  the  value  of  the 
ppraised  by  Mr.  Johnson 
e  cposure  time  of  10  months. 
■  allocated  $49,874  to  the 
Plan  for  its  interest  and 
Money  Purchase  Plan  for 
At.  O'Neill  determined  to 
roperty  into  an  office 
Cullen  Inc.  The  cost  of  the 
vas  $245,000.  The  applicant 
Cullen  Inc.  currently 


ap|ilicant 
6 


t  le : 


t  lat  I 
Pi  operty. 


Cille 


P  lipps 


licant  represents  that  in 

en  Inc.  learned  that  Mr. 
sold  his  business  and  his 

left  the  area.  O'Neill 
services  of  Phipps, 
located  in  Fredericksburg, 
provide  administrative 
tax  return  preparation  for 
s,  Buckholder 
1  he  prohibited  transaction 
r  3view  of  the  records  of  the 
Shorl  ly  thereafter,  the  applicant 
.ought  advice  from  counsel 
rdi  igly,  filed  this  exemption 
with  the  Department, 
licants  represent  that  the 
'  Lfould  be  administratively 

unwinding  the 
ATOuld  likely  cause  losses  to 


the  Plans.  It  is  in  the  interest  of  the 
Plans'  participants  and  beneficiaries 
because  the  Plans'  assets  are  now  more 
liquid  and  investments  can  be  more 
diversified.  It  is  protective  of  their  rights 
because  the  parties  to  the  transaction 
obtained  an  independent  appraisal  prior 
to  consummating  the  transaction  and 
the  purchase  price  of  the  Property  was 
equal  to  its  fair  market  value. 

10.  In  summary,  the  Applicant 
represents  that  the  requested  retroactive 
individual  exemption  will  satisfy  the 
criteria  of  section  408(a)  of  the  Act  for 
the  following  reasons:  (a)  the  Sale  was 
a  one  time  transaction  for  a  lump  sum 
cash  payment;  (b)  the  Plans  received  the 
fair  market  value  of  the  Property  at  the 
time  of  the  transaction;  (c)  the  fair 
market  value  of  the  Property  was 
determined  by  an  independent, 
qualified  real  estate  appraiser;  and  (d) 
the  Plans  paid  no  commissions  or  other 
expenses  relating  to  the  Sale. 

FOR  FURTHER  INFORMATION 
CONTACT:  J.  Martin  Jara  of  the 
Department,  telephone  (202)  21»-8881. 
(This  is  not  a  toU-fi-ee  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  fi-om  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan: 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 


exemptions  and  transitional  rules. 
Fxulhermore,  the  fact  that  a  transaction, 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC.  this  25th  day  of 
January,  2000. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
[FR  Doc.  00-2122  Filed  1-31-00;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  200O- 
01;  Exemption  Application  No.  D-10755,  et 
al.] 

Grant  of  individual  Exemptions;  South 
Central  New  Yoric  District  Council  of 
Carpenters  Pension  Fund  (the  Fund), 
et  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 
ACTION:  Grant  of  Individual 
Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
.summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
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representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  conunents  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  Subpart  B  (55  PR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

South  Central  New  York  District 
Council  of  Carpenters  Pension  Fund 
(the  Fund)  Located  in  Johnson  City, 
New  York 

[Prohibited  Transaction  Exemption  2000-01: 
Exemption  Application  No.  I>-10755) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  fi-om  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to:  the  sale 
(the  Sale)  of  improved  real  property  (the 
Property)  to  the  Fund  by  the  Local  281 
Carpenters  Property  Corporation  (the 
Corporation),  a  party  in  interest  with 
respect  to  the  Fund,  provided  the 
following  conditions  are  met: 

(a)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Fund 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 


(b)  The  Fund  purchases  the  Property 
for  cash  fi'om  the  Corporation  for  the 
lesser  of  $250,000  or  the  fair  market 
value  of  the  Property  as  of  the  date  of 
the  Sale; 

(c)  the  Sale  is  monitored  and 
approved  by  an  independent  fiduciary 
acting  on  behalf  of  the  Fund; 

(d)  The  Sale  is  a  one-time  transaction 
for  cash;  and 

(e)  The  Fund  pays  no  fees  or 
commissions  in  connection  with  the 
Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  17,  1999  at  64  FR  70740. 

Written  Comments 

The  Department  received  one 
conunent  from  interested  persons  (the 
commentator)  regarding  the  notice  of 
proposed  exemption  (the  Notice). 

With  respect  to  the  comment  received 
by  the  Department  from  the 
commentator,  the  letter  expressed  total 
opposition  to  the  proposed  transaction. 
The  letter  further  stated  that  "the  money 
was  meant  to  be  for  pension  purposes 
*   *   *  "and  that  the  commentator  "will 
lose  by  this  deal."  The  conunentator 
lastly  remarked  that  the  "money  could 
grow  through  [other]  investments. 

The  applica&t  had  the  Fund's 
independent  fiduciary,  Mr.  John  P. 
Jeanneret,  Ph.D.  (Mr.  Jeanneret)  respond 
to  the  commentator  *  *   *"  In  this 
regard,  Mr.  Jeanneret  stated  that  the 
piu-chase  of  the  Property  constitutes  a 
prudent  investment  and  that  the  Fund 
will  obtain  the  Property  at  a  favorable 
price,  which  is  16%  less  than  the 
equalized  value  of  the  property's  tax 
assessment  and  equivalent  to  the  fair 
market  value  of  the  property  as  if  it  was 
vacant  land  and  ready  for 
redevelopment.  In  addition,  Mr. 
Jeanneret  stated  that  the  proposed 
transaction  is  an  appropriate  investment 
for  the  following  reasons:  it  represents 
less  than  1%  of  the  Fund's  assets,  it 
would  relieve  the  Fund  of  the  continued 
obligation  to  pay  rent,  and  it  would 
provide  additional  income  for  the  Fund 
in  the  form  of  rent  from  the  Property's 
other  tenants.  Mr.  Jeanneret.  lastly, 
reminded  the  conunentator  that  "the 
Fund  is  a  defined  benefit  plan  that  must 
provide  promised  retirement  benefits  to 
its  participants,  regardless  of  investment 
downtiuns  or  depressed  real  estate 
values."  Mr.  Jeanneret  continued  by 
stating  that  given  the  ratio  of  plan  assets 
this  investment  represents,  1%,  "the 
impact  of  an  investment  downturn  or 
depressed  real  estate  value  *   *  *" 


would  not  affect  the  security  of  *  *   *" 
guaranteed  pension  benefits." 

The  Department  believes  that  the 
Fund's  purchase  of  the  Property  is 
consistent  with  the  Fund's  investment 
objectives,  in  the  interests  of  the 
participants,  and  is  protective  of  the 
Fund  and  its  participants.  Accordingly, 
based  on  the  entire  record,  the 
Department  has  determined  to  grant  the 
exemption  as  proposed. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Martin  Jara  of  the  Department, 
telephone  (202)  219-8883  (this  is  not  a 
toll  free  number). 

S  &  S  Partnership,  Inc.  Profit  Sharing 
Plan  (the  Plan)  Located  in  Stony  Brook, 
New  York 

[Prohibited  Transaction  Exemption  2000-02; 
Exemption  Application  No.  D-10807J 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  loan  (the  Loan)  totaling  $200,000 
by  the  Plan  to  Hiramco  Realty 
Corporation  (Hiramco),  a  disqualified 
person  with  respect  to  the  Plan, 
provided  that  the  following  conditions 
are  met: 

(a)  The  terms  of  Loan  by  the  Plan  are 
at  least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(b)  the  LocUi  does  not  exceed  20%  of 
the  assets  of  the  Plan,  throughout  the 
diuation  of  the  Loan; 

(c)  the  Loan  is  secured  by  a  first 
mortgage  on  certain  real  property  (the 
Property)  which  has  been  appraised  by 
a  qualified  independent  appraiser  to 
have  a  fair  market  value  not  less  than 
150%  of  the  principal  amount  of  the 
Loan; 

(d)  the  fair  market  value  of  the 
collateral  remains  at  least  equal  to  150% 
of  the  outstanding  principal  balance 
plus  accrued  but  not  unpaid  interest, 
throughout  the  duration  of  the  Loan; 

(e)  Mr.  Steven  C.  Fuchs  and  his  wife. 
Margaret  Fuchs  (the  Fuchs)  are  the  only 
Plan  participants  to  be  affected  by  the 
Loan  transaction; '  and 

(f)  should  any  employee  of  the  S  &  S 
Partnership,  Inc.,  the  Plan  Sponsor, 
become  eligible  for  plan  participation, 
the  new  plan  participant  will  be 
enrolled  in  another  qualified  retirement 
plan  or  Hiramco  may  elect  to  pay  the 
entire  balance  on  the  Loan. 


'  Since  the  Fuchs  are  the  sole  owners  of  the  Plan 
sponsor  and  the  only  participants  in  the  Plan,  there 
is  no  jurisdiction  under  Title  I  of  the  Act  pursuant 
to  29  CFR  2510.3-3(b).  However,  there  is 
jurisdiction  under  Title  II  of  the  .\c\  pursuant  to 
section  4975  of  the  Code. 
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For  a  mord  complete  statement  of  the 
facts  and  representations  supporting  the 
Department'!  decision  to  grant  this 
exemption,  r  jfer  to  notice  of  proposed 
exemption  p  iblished  on  December  17, 
1999  at  64  PR  70742. 
For  Further  Information  Contact: 
J.  Martin  Jira  of  the  Department, 
telephone  (2p)  219-8881.  (This  is  not 
a  toll-free  nupiber.) 

Les  Olson  Company,  Inc.  Money 
Purchase  Plan  (M/P  Plan)  and  Les 
Olson  Company,  Inc.  Profit  Sharing 
Plan  (P/S  Plan,  collectively;  the  Plans) 
Located  in  S  lit  Lake  City,  Utah 


[Prohibited  Transaction 
Exemption  Ap  pi 
108111 


Exemption  2000-03; 
ication  Nos.  D-10810  and  D- 


Exemption 

The  restricjtions  of  sections  406(a), 
406(b)(1)  an(  (b)(2)  of  the  Act  and  the 
sanctions  res  ulting  from  the  application 
of  section  49  75  of  the  Code,  by  reason 
of  section  49  75(c)(1)(A)  through  (E)  of 
the  Code,  shi  ill  not  apply  to  the 
proposed  seiies  of  loans  (the  Loans), 
originated  w  thin  a  five-year  period,  by 
the  Plans  to  Les  Olson  Company,  Inc. 
(the  Employ(ir),  a  party  in  interest  with 
respect  to  th(  i  Plans,  provided  that  the 
following  CO  iditions  are  met: 

(1)  The  tot  il  amount  of  the 
outstanding  ^oans  does  not  exceed  20 
percent  (20''>  )  of  the  Plans'  total  assets 
at  any  time  c  uring  the  transactions  and 
each  of  the  P  lan's  allocable  portion  of 
such  Loans  c  oes  not  exceed  20  percent 
(20%)  of  sue  1  Plan's  total  assets; 

(2)  Each  L  )an  entered  into  by  the 
Plans  is  mad  3  pursuant  to  the  terms  and 
conditions  o  '  the  Loan  Agreement  (the 
Loan  Agreen  lent)  executed  by  the 
parties  and  s  igned  on  behalf  of  the  Plans 
by  the  Plans  duly  appointed 
independent,  qualified  fiduciary  (the 
Independent  Fiduciary); 

(3)  All  ten  is  and  conditions  of  the 
Loans  are  at  east  as  favorable  to  the 
Plans  as  thoi  e  the  Plans  could  obtain  in 
an  arms-lenj  th  transaction  with  an 
unrelated  th  rd  party; 

(4)  Each  L  )an  is:  (i)  For  a  maximum 
term  of  five  ;  ears  pursuant  to  terms  and 
conditions  o  the  Loan  Agreement;  (ii) 
fully  amorti;  ed  and  payable  in  equal 
monthly  ins  ailments  of  principal  and 
interest;  (iii)  used  exclusively  by  the 
Employer  to  purchase  office  equipment 
(the  Equipmjnt)  which  will  be  leased  by 
the  Employe  r  in  the  ordinary  course  of 
its  business  o  unrelated  parties;  and  (iv) 
secured  by  c  uly  perfected  security 
interests  in  t  le  new  and  used 
Equipment,  md  by  certain  leases  of 
Equipment  ( equipment  Leases)  where 
such  Equipment  Leases  are  assigned  and 
pledged  as  C3llateral  for  the  Loans, 


which  is  at  all  times  equal  to  200%  of 
the  outstanding  principal  balance  of 
such  Loan; 

(5)  New  Equipment  is  valued  for 
collateralization  purposes  at  80  percent 
(80%)  of  the  invoice  price  paid  by  the 
Employer  to  purchase  such  Equipment 
less  taxes  and  transportation  expenses. 
Used  Equipment  and  any  Equipment 
Lease  pledged  as  collateral  for  the  Loans 
is  valued  by  an  independent  qualified 
appraiser; 

(6)  Prior  to  the  approval  of  each  Loan, 
the  Independent  Fiduciary  determines, 
on  behalf  of  the  Plans,  that  each  Loan 

is  prudent  and  in  the  best  interests  of 
the  Plans,  and  protective  of  the  Plans 
and  its  participants  and  beneficiaries; 

(7)  The  Independent  Fiduciary 
conducts  a  review  of  all  terms  and 
conditions  of  this  exemption,  and  the 
Loans,  including  the  applicable  interest 
rate;  the  sufficiency  of  the  collateral 
pledged  for  each  Loan;  the  financial 
condition  of  the  Employer;  and  the 
compliance  with  the  20%  limitation  for 
the  Plans  (and  each-Plan's)  maximum 
total  Loan  amount  prior  to  approving 
each  disbursement  under  the  Loan 
Agreement;  and 

(8)  The  Independent  Fiduciary  is 
authorized  to  take  whatever  action  is 
necessary  to  protect  the  Plans'  interests 
throughout  the  duration  of  the 
exemption,  and  throughout  the  duration 
of  any  Loan  entered  into  under  this 
exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  24,  1999  at  64  FR  66208. 

Temporary  Nature  of  Exemption 

The  exemption  will  be  temporary  and 
will  expire  five  (5)  years  from  the  date 
of  publication  in  the  Federal  Register  of 
this  notice  granting  the  exemption. 
Subsequent  to  the  expiration  of  the 
exemption,  the  Plans  may  hold  any 
Loans  originating  during  this  five-year 
period  until  the  Loans  are  repaid  or 
otherwise  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  219-8883  (This  is  not  a  toll-ft^e 
number). 

TMl  Systems  Design  Corporation  401  (k) 
Profit  Sharing  Plan  (the  Plan)  Located 
in  Dickinson,  North  Dakota 

(Prohibited  Transaction  Exemption  2000-04; 
Exemption  Application  No.  D-108211 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 


of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  by 
the  Plan  of  certain  limited  partnership 
interests  (the  Interests)  to  Northern 
Capital  Trust  Company  (Northern),  the 
Plan's  trustee  and  a  party  in  interest 
with  respect  to  the  Plan,  for  $185,316  in 
cash,  provided  the  following  conditions 
are  satisfied:  a)  the  sale  is  a  one-time 
transaction  for  cash;  b)  no  commissions 
are  charged  in  connection  with  the 
transaction;  c)  the  Plan  receives  not  less 
than  the  fair  market  value  of  the 
Interests  at  the  time  of  ihe  transaction; 
and  d)  the  fair  market  value  of  the 
Interests  is  determined  by  a  qualified 
entity  independent  of  the  Plan  and  of 
Northern. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  24,  1999  at  64  FR  66210. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  niunber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and  (3)  The  availability  of 
these  exemptions  is  subject  to  the 
express  condition  that  the  material  facts 
and  representations  contained  in  each 
application  are  true  and  complete  and 
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accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  D.C.,  this  25th  day 
of  January,  2000. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  00-2123  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  4510-29-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-014] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Astronomical  Search  for  Origins  and 
Planetary  Systems  (ORIGINS); 
Subcommittee  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee,  ORIGINS 
Subcommittee. 

DATES:  Tuesday,  February  15,  2000,  8 
a.m.  to  5  p.m.;  Wednesday,  February  16, 
2000,  8  a.m.  to  5  p.m.;  Thursday, 
February  17,  2000,  8  a.m.  to  2  p.m. 
ADDRESSES:  Ames  Research  Center, 
Building  240,  room  202,  Moffett  Field, 
California  94035-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Anne  L.  Kinney,  Code  S,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0362. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

— Update  of  Office  of  Space  Science 

— Update  on  Origins 

— Present  Science  Content 

— Astrobiology  (The  Institute  and  the 

Program) 
— Hubble  Space  Telescope  Status 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 


scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  24.  2000. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  00-2052  Filed  1-31-00;  8:45  am] 

BILUNC  CODE  7S10-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 


Sunshine  Act  Meeting 

TIME  AND  DATE:  2  p.m.,  Thursday, 
February  3,  2000. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047,  1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  1.  Proposed 
Rule:  Part  702,  NCUA's  Rules  and 
Regulations,  Prompt  Corrective 
Action — Definition  of  Complex  Credit 
Union  and  Risk-Based  Net  Worth 
Standards. 

2.  Final  Rule:  Parts  702,  741  and  747, 
NCUA's  Rules  and  Regulations,  Prompt 
Corrective  Action. 

RECESS:  2:45  p.m. 

TIME  AND  DATE:  3  p.m..  Thursday, 
February  3,  2000. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047,  1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1.  Two  (2) 
Administrative  Actions  under  Section 
206  of  the  Federal  Credit  Union  Act. 
Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii)  and  (9)(B). 

2.  Administrative  Action  under  Part 
703  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii)  and  (9)(B). 

3.  Two  (2)  Personnel  Actions.  Closed 
pursuant  to  exemptions  (2),  (5),  (6),  (7), 
and  (9)(B). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 

Robert  M.  Fenner, 

Acting  Secretary  of  the  Board. 

(FR  Doc.  00-2216  Filed  1-28-00;  11:39  am] 

BILUNG  CODE  7S35-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  tt>e  Arts; 
Leadership  Initiatives  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Leadership  Initiatives  Advisory  Panel 
(Visual  Arts-Millennium  Projects 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  22,  2000. 
The  panel  will  meet  from  2:00  to  2:30 
p.m.  via  teleconference  from  room  726 
at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC,  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under.the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  12,  1999,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4), (6)  and  (9)(B)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  and  Panel  Operations, 
National  Endowment  for  the  Arts, 
Washington,  DC,  20506,  or  call  202/ 
682-5691. 

Dated:  January  21.  2000. 
Kathy  Plowitz-Worden, 

Panel  Coordinator.  Panel  Operations, 

National  Endowment  for  the  Arts. 

(FR  Doc.  00-2056  Filed  1-31-00;  8:45  am] 

BH.UNG  CODE  7537-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 
TIME  AND  DATE:  9:30  a.m.,  Tuesday, 
Februarv-  8.  2000. 

PLACE:  NTSB  Board  Room,  5th  Floor, 
490  L'Enfant  Plaza.  SW,  Washington, 
DC  20594. 

STATUS:  Open  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 
"Presentation  on  the  NTSB  International 
Aviation  Safety  Program." 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

Individuals  requesting  specific 
accommodation  should  contact  Mrs. 
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(2  02) 


Barbara  Bush 
Monday,  Febriiarv 
FOR  MORE 
Underwood 

Dated:  Januai4  28.  2000. 
Rhonda  Unden  rood 

Federal  Registei  Liaison 
[FR  Doc.  00-22(J8 
BILUNG  COOE 


It  (202)  314-6220  by 
7.  2000. 

CONTACT:  Rhonda 
314-6065. 


Officer. 
Filed  1-28-00;  3:06  p.m.] 


753;  -Ol-M 


NUCLEAR  REGULATORY 
COMMISSIO^ 

[NUREG-1718] 

Standard  Revjew  Plan  for  the  Review 
of  an  Applicaion  for  a  Mixed  Oxide 
(MOX)  Fuel  Fabrication  Facility;  Notice 
of  Availability 


agency: 

Commission. 
ACTION:  Notice 


Nuclear  Regulatory 
of  Availability. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (  •iRC)  issued  a  draft 
NUREG-1718  entitled  "Standard 
Review  Plan  fi  »r  the  Review  of  an 
Application  fc  r  a  Mixed  Oxide  (MOX) 
Fuel  Fabricatipn  Facility"  for  review 
and  comment 
DATES:  Submii  comments  by  March  13, 
2000.  Commei  its  received  after  this  date 
will  be  consid  ?red  if  it  is  practical  to  do 
so,  but  the  Coi  amission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
Mi 


1  written  comments  to: 
Directives  Branch,  U.S. 
l^torv  Commission, 
20555-0001.  Hand 
comments  to  11545  Rockville 
,  Maryland  20852, 
im  and  4:15  pm  during 


and 


ADDRESSES: 

Chief,  Rules 
Nuclear  Regu 
Washington, 
deliver 
Pike.  Rockvi 
between  7:30 
Federal  worki^ays 
Draft  NURE 


ill; 


in;t 


mspection  an( 
Commission's 
the  Gelman  B 
N.W..  Washi 
electronically 
Library  compcjnent 
site.  http://wv 
Reading  Roonj) 

A  free  singl 
1718,  to  the  extent 
requested  by 
Regulatory  Cohim 
Services.  Was  1 
Draft  NUREg4i 
World  Wide 


.html 


nii  m 


i-1718  is  available  for 
copying  for  a  fee  at  the 

Public  Document  Room, 

ilding,  2120  L  Street, 
on,  DC.  and 

from  the  ADAMS  Public 
on  the  NRC  Web 

w. nrc.gov  (the  Electronic 


copy  of  draft  NUREG- 
of  supply,  may  be 
\  mting  to  the  U.S.  Nuclear 
ission.  Distribution 
ington,  DC  20555-0001. 
718  is  available  on  the 
at  http:// 


V^eb; 


www.nrc.gov/(NRC/NUREG/ 

indexnum. 

submitted  by 

link  on  the 

NUREG. 


Comments  may  be 
lelecting  the  "comments" 
page  for  the  draft 


FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  regarding  draft 
NUREG-1718  contact  Andrew  Persinko, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  415-6522. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
anticipates  reviewing  applications  for 
licensing  a  mixed  oxide  (MOX)  fuel 
fabrication  facility  under  10  CFR  Part 
70.  The  MOX  fuel  fabrication  facility  is 
a  plutonium  processing  and  fuel 
fabrication  plant.  Specifically,  10  CFR 
Part  70  requires  that  applicants  for 
plutoniimi  facilities  obtain  the  NRC's 
approval  prior  to  initiating  construction 
and  the  NRC  must  later  confirm  that  the  ^ 
facility  is  constructed  in  accordance 
with  the  license  application.  As  a  result, 
the  NRC  expects  to  receive  two  separate 
submittals:  (1)  an  application  for 
construction  approval  and  (2)  a  license 
application. 

The  NRC  prepared  draft  NUREG- 
1718,  "Standard  Review  Plan  for  the 
Review  of  an  Application  for  a  Mixed 
Oxide  (MOX)  Fuel  Fabrication  Facility," 
as  a  MOX  specific  standard  review  plan 
(SRP).  In  addition  to  addressing  facility 
.specific  hazards,  draft  NUREG-1718 
provides  the  staff  with  review  guidance 
for  the  application  for  construction 
approval  and  the  license  application. 
Additionally,  the  NRC  is  currently 
considering  revisions  to  10  CFR  Part  70 
and  the  associated  SRP,  draft  NUREG- 
1520.  "Standard  Review  Plan  for  the 
Review  of  a  License  Application  for  a 
Fuel  Cycle  Facility,"  (see  http:// 
techconf.llnl.gov/cgi-bin/topics).  To  the 
extent  appropriate,  revisions  to  finalize 
draft  NUREG-1718  will  reflect  NRC 
program  changes  to  1 0  CFR  Part  70  and 
the  accompanying  SRP. 

For  the  Nuclear  Regulatory 
Commission. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  January.  2000. 
Michael  F.  Weber, 

Director,  Division  of  Fuel  Cycle  Safety  and 
Safeguards.  NMSS. 
|FR  Doc.  00-20.57  Filed  1-31-00;  8:45  ami 

BILUNG  COOE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COiUIMISSION 

Agency  Meeting 

FEDERAL  REGISTER  CfTATION  OF  PREVIOUS 

ANNOUNCEMENT:  [65  FR  3986,  January 

25. 2000] 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street,  NW., 

Washington,  DC. 


DATE  PREVIOUSLY  ANNOUNCED:  January 

25,  2000. 

CHANGE  IN  THE  MEETING:  Cancellation  of 

Meeting. 

The  closed  meeting  scheduled  for 
Tuesday,  January  25,  2000  at  11:00  a.m., 
was  cancelled. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

January  27,  2000. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  00-2160  Filed  1-27-00;  4:19  p.m] 
BILUNG  CODE  801 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  3 1 ,  2000. 

A  closed  meeting  will  be  held  on 
Thursday,  Februar\'  3,  2000,  at  11:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(A) 
and  (10),  permit  consideration  for  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Carey,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Thursday, 
February  3,  2000,  will  be: 
"Institution  of  injunctive  actions; 

Institution  and  settlement  of 
injunctive  actions; 

Institution  of  administrative 
proceedings  of  an  enforcement  nature; 
and 

Institution  and  settlement  of 
administration  proceedings  of  an 
enforcement  nature. 

Commissioner  Carey,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 
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At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  January  27,  2000. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-2267  Filed  1-28-00;  2:39  p.m.] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42353;  File  No.  SR-NASD- 
99-75] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  inc.  Relating  to  ECN/ATS 
Participation  in  the  ITS/CAES  System 

January  20,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciu-ities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),'  notice  is 
hereby  given  that  on  December  27,  1999, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
through  its  wholly  owned  subsidiary. 
The  Nasdaq  Stock  Marlcet,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  Rules 
5210,  5220  and  6320  of  the  Rules  of  the 
NASD,  to  permit  ECNs  and  ATSs  to 
register  as  market  makers  in  listed 
securities  through  Nasdaq-provided 
quotation  and  trading  facilities.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics. 
***** 

Rule  5210.  Definitions 

(a)  through  (d) — No  changes. 

(e)  The  term  "ITS/CAES  Market 
Maker  shall  mean  a  member  of  the 
Association  that  is  registered  as  a 
market  maker  with  the  Association  for 
the  purposes  of  participation  in  ITS 
through  CAES  with  respect  to  one  or 


'15U.S.C.  78s(b)(l). 


more  ITS  securities  in  which  he  is  then 
actively  registered.  The  term  "ITS/CAES 
Market  Maker"  shall  also  include  a 
member  of  the  Association  that  meets 
the  definition  of  electronic 
communications  of  network  ("ECN"),  as 
defined  in  SEC  Rule  llAc-l-l(a)(8),  or 
alternative  trading  system  ("ATS"), 
subject  to  SEC  Regulation  ATS  Rule 
301(b),  and  has  voluntarily  chosen  to 
register  with  Nasdaq  and  meets  the 
terms  of  registration  set  forth  in  the 
Nasdaq-provided  agreement  linking 
ECNs  and  ATSs  to  the  CAES  system. 
Registration  as  an  ITS/CAES  Market 
Maker  is  mandatory  for  all  registered 
CQS  market  makers  in  securities  eligible 
for  inclusion  in  the  ITS/CAES  linkage. 
***** 

Rule  5220.  ITS/CAES  Registration 

In  order  to  participate  in  ITS,  a  market 
maker  or  ECN/ATS  must  be  registered 
with  the  Association  as  an  ITS/CAES 
market  maker  in  each  seciuity  in  which 
a  market  will  be  made  in  ITS.  Such 
registration  shall  be  conditioned  on  the 
rrS/CAES  Market  Maker's  continuing 
compliance  with  the  following 
requirements: 

(a)-(g)  No  change. 

(h)  Election  to  participate  in  ITS/ 
CAES  through  either  automatic 
execution  or  order  delivery.  As  a  part  of 
its  contractual  obligation  required  under 
subsection  (i)  below.  Market  Makers 
choosing  order  delivery  status  are 
required  to  satisfactorily  demonstrate  to 
Nasdaq  the  technical  capacity  to 
properly  and  timely  respond  to  orders 
delivered  through  CAES. 

(i)  With  respect  to  order  delivery  ITS/ 
CAES  Market  Makers,  execution  of  an 
addendum  to  the  ITS/CAES  Market 
Maker  application  agreement  at  least 
two  business  days  prior  to  the  requested 
date  of  operation. 
***** 

Rule  6320.  Registration  as  a  CQS  Market 
Maker 

(a)  No  Change. 

(b)  An  Association  member,  including 
an  operator  of  an  ECN/ATS  as  defined 
in  Rule  5210(e),  seeking  registration  as 

a  CQS  market  maker  shall  file  an 
application  with  the  Association.  The 
application  shall  certify  the  member's 
good  standing  with  the  Association  and 
shall  demonstrate  compliance  with  the 
net  capital  and  other  financial 
responsibility  provisions  of  the  Act.  A 
member's  registration  as  a  CQS  market 
maker  shall  become  effective  upon 
receipt  by  the  member  of  notice  of 
approval  of  registration  by  the 
Association. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Section  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Rasis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  operates  a  trading  system 
kno^n  as  the  Computer  Assisted 
Execution  System  ("CAES"),  which 
allows  NASD  member  firms  to  direct 
orders  in  Consolidated  Quotation 
System  ("CQS")  securities  to  Market 
Makers  for  execution.  Through  CAES, 
NASD  order-entry  firms  and  Market 
Makers  can  participate  in  the  "Third 
Market"  ^  by  entering  market  and  limit 
orders  in  exchange-listed  securities  to 
be  executed  against  other  market  makers 
quoting  at  the  best  bid  or  offer  in  those 
securities.  CAES  also  serves  as  the 
NASD's  interface  with  the  Intermarket 
Trading  System  ("ITS").^ 

The  Third  Market  allows  traditional 
market  makers  to  actively  make  markets 
in  a  large  number  of  New  York  Stock 
Exchange  and  American  Stock  Exchange 
listed  stocks.  While  this  market  is 
cmrently  utilized  by  many  NASD 
member  firms,  Nasdaq  believes  that 
certain  enhancements  to  CAES  could 
provide  more  significant  benefits  to  all 
NASD  members.  T|je  enhancements 


^  Off-exchange  trading  of  exchange-listed 
securities. 

^ITS  is  a  communication  network  designed  to 
facilitate  intermarket  trading  in  exchange-listed 
securities  by  linking  the  NASD  and  the  national 
securities  exchanges.  Operation  of  ITS  is  governed 
by  a  national  market  system  plan  known  as  the 
"Plan  for  the  Purpose  of  Creating  and  Operating  an 
Intermarket  Communications  Linkage  Pursuant  to 
Section  11A(a)(3)(B)  of  the  Securities  Exchange  Act 
of  1934  •  ("ITS  Plan").  Under  the  current  ITS  Plan. 
NASD  members  participating  as  ITS  market  makers 
must  confine  their  market  making  to  "Rule  19c-3 
securities"  {i.e.,  reported  securities  that  were  (1)  not 
traded  on  a  national  securities  exchange  prior  to 
April  26.  1979.  or  (2)  traded  on  such  an  exchange 
on  April  26.  1979,  but  which  ceased  to  be  traded 
on  an  exchange  for  any  period  of  time  thereafter. 
By  Commission  action  on  December  9, 1999.  this 
limitation  will  be  removed  effective  February  14. 
2000.  See  Exchange  Act  Release  No.  42212 
(December  9.  1999),  64  FR  70297  (December  16, 
1999). 
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would  allow  C  AES  market  makers  to 
compete  more  effectively  with  any  and 
all  markets  operating  today  by  providing 
the  best  possil  le  executions  for 
investors,  therein  contributing  to  a 
greater  nationi  J  market  system. 

Over  the  pai  t  three  years,  NASD 
members  actii  g  as  ECNs  in  The  Nasdaq 
Stock  Market  lave  provided 
increasingly  n  lOre  significant  benefits  to 
investors  in  N  isdaq  securities.  ECNs 
have  helped  to  contribute  to  narrower 
spreads  and  h*ve  enhanced  the  ability 
for  investors  ti )  control  the  prices  at 
which  they  obtain  executions.  While 
these  benefits  pave  accrued  to  Nasdaq 
securities,  EClWs  have  not  traded  in  great 
measure  in  se(  iiu^ities  listed  on 
traditional  ext  hanges. 

The  reason  or  this  is,  in  part,  that 
NASD  Rules  c  lurently  do  not  clearly 
provide  that  EJCNs  can  register  as  CQS 
and  CAES  raaiket  makers.  In  addition, 
CAES  functioi  lality  currently  permits 
only  automati :  executions  in  accessing 
the  market  ma  ker's  quotation.  ECNs, 
which,  to  date ,  have  functioned  only 
within  order  c  elivery  systems  (i.e., 
SelectNet  for  1  Jasdaq  securities),  have 
been  reluctant  to  participate  in  CAES 
due  to  this  sys  tem  feature. 

Nasdaq  is  m  )w  proposing  to  modify 
the  CAES  rule  5  and  system  to  allow 
ECN/ATSs  to  egister  as  market  makers 
in  listed  secur  ities  through  CAES. 
Nasdaq  believ  3S  that  ECN/ATS 
participation  i  n  CAES  would  have  a 
positive  impai  :t  upon  this  market  by 
significantly  i  icreasing  order  flow, 
thereby  contri  juting  to  a  more  active 
and  liquid  ma  rket  to  the  benefit  of  all 
CAES  users,  a  [id,  ultimately,  to 
investors.  Fur  hermore,  Nasdaq  is 
unable  to  disc  am  any  reason  why  ECN/ 
ATSs  should  1  le  denied  the  opportvmity 
to  participate  n  the  Third  Market  on  an 
equal  basis  wi  th  other  NASD  members 
who  choose  tc  register  as  ITS/CAES 
Market  Makers. 

Accordingly,  Nasdaq  proposes  to 
allow  ECN/A'  "Ss  to  choose  to  be 
deemed  ITS/C  AES  Market  Makers  by 
amending  NASD  Rules  5210(e),  5220 
and  6320,  the;  «by  including  ECN/ATSs 
within  the  del  inition  of  "ITS/CAES 
Market  Maker"  and  "CQS  Market 
Maker,"  and  i  squiring  the  execution  of 
an  ECN/ATS  i  iddendum  to  the  ITS/ 
CAES  Market  Maker  application 
agreement.  Tl  ese  changes  would  allow 
any  ECN/ATS  to  compete  on  an  equal 
basis  with  oth  er  Market  Makers,  yet  also 
require  such  I ICN/ATS  to  assume  the 
additional  obi  igations  and  restrictions 
imposed  upoi  i  ITS/CAES  Market  Makers 
by  the  ITS  Pla  n  and  NASD  rules.  An 
ECN/ATS  tha  chooses  to  exercise  this 
option  of  regi  itration,  consequently, 
would  be  reqi  lired  to  post  two-sided 


quotations,  be  firm  for  the  price  and  size 
of  those  quotations,  and  participate  in 
the  CAES  execution  service  on  the  same 
footing  as  other  non-ECN/ATS  ITS/ 
CAES  market  makers.*  This  selection 
would  also  impose  the  additional 
compliance  duties  traditionally  required 
of  market  makers  participating  in  ITS/ 
CAES,  including,  for  example,  the  rules 
concerning  pre-opening  application, 
trade  throu^,  locked  and  crossed 
markets,  and  block  transactions.^  ECN/ 
ATSs  would  assume  the  added 
responsibility  for  implementing  any  and 
all  technological  and  progranuning 
modifications  to  their  internal  systems 
to  demonstrate  compliance  with  such 
requirements. 

hi  registering  ECN/ATSs  as  ITS/CAES 
Market  Makers,  ECN/ATS  CAES  Market 
Makers  will  be  required  to  operate  on 
terms  that  are  the  same  as  traditional 
CAES  Market  Makers.  In  particular, 
within  the  ITS/CAES  market,  there  will 
be  an  absolute  prohibition  against  quote 
access  fees.  Because  ECN/ATSs  would 
be  registered  as  market  makers,  the 
Commission's  interpretation  of  its  firm 
quote  rule  which  prohibits  quote  access 
fees  by  market  makers  would  apply  to 
ECN/ATS  market  makers  as  it  does  with 
traditional  ITS/CAES  market  makers.^ 
This  prohibition  will  eliminate  the 
inequitable  position  that  currently  exists 
within  the  Nasdaq  market  in  which 
ECN/ATSs,  imlike  market  makers,  are 
permitted  to  charge  quote  access  fees.^ 
Furthermore,  Nasdaq  believes  that,  due 
to  the  CAES  interface  with  ITS,  the 
implementation  of  quote  access  fees 


*  With  respect  to  the  two-sided  quotation 
obhgation,  ECN/ATS  CAES  Market  Makers  will  be 
permitted  to  auto-quote  in  100  share  lots  away  from 
the  national  best  bid  and  offer  to  the  extent  that  a 
particular  ECN  or  ATS  does  not  have  a  customer 
order  to  represent.  If  an  ECN/ATS  CAES  Market 
Maker  quotation  is  accessed  because  such  quotation 
becomes  the  national  best  bid  or  offer  or  is  subject 
to  another  rule  requiring  its  execution,  the  ECN/ 
ATS  CAES  Market  Maker  will  be  required  to 
assume  a  proprietar>'  position  in  that  security. 

5  NASD  Rules  5240,  5262,  5263.  and  5264, 
respectively. 

B  Specifically,  the  Commission  has  stated  in 
response  to  a  request  for  "no  action  relief  that  SEC 
Rule  nAcl-l(c)(2)  ("SEC  Firm  Quote  Rule")  does 
not  permit  a  market  maker  posting  a  quote  to 
impose  a  fee  on  market  participants  that 
customarily  trade  with  the  market  maker  at  its 
quote  without  a  markup.  See  letter  from  Robert  L.D. 
Colby.  Deputy  Director,  SEC  Division  of  Market 
Regulation,  to  M.  Joseph  Messina,  Vice  President, 
M.H.  Meyerson  &  Co.,  Inc.,  dated  May  5, 1998. 
ECN/ATSs,  though  not  classified  within  the  Nasdaq 
market  as  market  makers  (NASD  Rule  4623),  will 
be  classified  as  market  makers  within  the  ITS/CAES 
market. 

"  See.  e.g..  letter  from  Richard  R.  Lindsey. 
Director,  SEC  Division  of  Market  Regulation,  to 
Charles  R.  Hood,  Senior  Vice  President  and  General 
Counsel,  Instinet  Corporation,  dated  January  17, 
1997.  granting  "no  action  relief  for  ECNs  that 
impose  quote  access  fees  upon  non-customer 
broker-dealers. 


would  be  entirely  infeasible  within 
CAES  and  would  negatively  affect  the 
terms  of  the  ITS  plan. 

In  addition,  as  discussed  above, 
modifications  must  be  made  to  the 
operation  of  the  CAES  system  itself  to 
technologically  accommodate  ECN/ATS 
participation.  In  the  current  CAES 
environment,  all  orders  are  executed 
against  market  makers  through  an 
automatic  execution  process.  That  is, 
the  system  delivers  a  report  of  a 
completed  execution  at  the  market 
maker's  quoted  price  and  size  when 
another  CAES  market  participant  or  ITS 
Exchange  chooses  to  access  that  market 
maker's  quote.  In  an  effort  to  conform  to 
the  stated  necessity  of  ECN/ATSs 
wherein  they  would  be  unable  to 
participate  within  the  current  automatic 
execution  environment,  Nasdaq  would    - 
modify  CAES  to  facilitate  order  delivery 
interaction  for  any  ITS/CAES  Market 
Maker  that  chooses  to  operate  in  an 
order  delivery  mode  as  long  as  the  firm 
automates  its  response  to  the  delivered 
orders.  The  change  would  make  it  clear 
that  either  an  ECN/ATS  or  non-ECN/ 
ATS  Market  Maker  could  receive  the 
delivery  of  an  order  (as  opposed  to  an 
execution  report),  and  immediately 
accept  or  decline  that  delivery  by 
automated  means.^  A  decUne  would  be 
permissible  only  if  it  were  consistent 
with  the  SEC's  and  NASD's  firm  quote 
rules. 

Nasdaq  contends  that  this 
modification  will  allow  market  makers 
to  operate  effectively  and  rapidly  in  fast 
moving  markets.  Indeed,  in  comparing 
the  proposed  CAES  order  delivery 
system  with  the  ITS  configuration, 
Nasdaq  anticipates  CAES  order  delivery 
market  makers  to  be  capable  of 
responding  to  CAES  and  ITS  orders  in 
approximately  2-5  seconds.^ 
'    Further,  Nasdaq  believes  the  CAES 
order  delivery  system  to  be  entirely 
consistent  with  the  ITS  Plan,  in  that  the 
ITS/CAES  market  will  continue  to 
require  automated  responses  to  all  ITS 
commitments  sent  by  other  exchange 
participants  to  the  Third  Market.  In  fact, 
the  only  variation  between  the  current 
and  proposed  CAES  interface  to  ITS  is 
that,  in  certain  situations,  the  automated 


« If  order  delivery  is  selected,  the  ITS/CAES 
market  maker  (ECN  or  non-ECN)  would  be  required 
to  demonstrate  to  Nasdaq  its  ability  to  conform  to 
system  specifications  which  would  mandate  an 
automated  and  immediate  acceptance  or  rejection, 
consistent  with  SEC  and  NASD  firm  quote 
obligations. 

»The  ITS  Plan  does  not  have  any  requirement 
related  to  response  times.  In  fact,  in  ITS,  when  one 
participant  forwards  a  commitment  to  another,  the 
commitment  has  a  life  of  one  minute  or  two 
minutes.  The  responding  market  is  not  required  by 
system  or  rule  to  respond  to  that  message,  except 
in  so  for  s  the  firm  quote  rule  requires  a  response. 


response  to  the  ITS  commitment  will 
incorporate  an  automated  response  by 
the  CAES  participant  to  CAES, 
followed,  in  succession,  by  an 
automated  response  from  CAES  to  ITS. 
This  fully  automated  response 
procedure,  as  with  all  others  contained 
in  this  proposal,  will  be  in  compliance 
with  every  aspect  of  the  ITS  Plan. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Sections  llA{a){l)(C), 
llA(a)(l)(D),  llA(a)(2)  and  15A(b)(c)  of 
the  Act.  Section  llA(a)(l)(C)  provides 
that  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  air 
and  orderly  markets  to  assure:  (1) 
Economically  efficient  execution  of 
securities  transactions;  (2)  fair 
competition  among  brokers  and  dealers; 
(3)  the  availability  to  brokers,  dealers 
•  and  investors  of  information  with 
respect  to  quotations  and  transactions  in 
securities;  (4)  the  practicability  of 
brokers  executing  investors'  orders  in 
the  best  market;  and  (5)  an  opportunity 
for  investors'  orders  to  be  executed 
without  the  participation  of  a  dealer. 
Section  llA{a)(l)(D)  states  that  the 
linking  of  all  markets  for  qualified 
securitis  through  communications  and 
data  processing  facilities  will  foster 
efficiency,  enhance  competition, 
increase  the  information  available  to 
brokers,  dealers  and  investors,  facilitate 
the  offsetting  of  investor's  orders  and 
contribute  to  best  execution  of  such 
order.  Section  llA(a)(2)  directs  the 
Commission  to  facilitate  the 
establishment  of  a  national  market 
system  for  qualified  securities.  Section 
15A(b)(6)  requires  that  the  rules  of  a 
registered  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

Nasdaq  believes  that  the  proposed 
rule  specifically  promotes  the  objecti\fes 
of  these  sections  of  the  Act  by 
encouraging  participation  in  the 
National  Market  System  for  liste'd 
securities  and  providing  fair  and 
unburdened  access  for  all  NASD 
members,  to  the  ultimate  benefit  of 
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member  firms  and  public  customers 
alike. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
^  of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
where  the  proposed  rule  change  should 
be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  In 
particular,  commenters  are  invited  to 
address  whether  ATSs  (in  addition  to 
ECNs)  should  be  included  in  the 
proposal.  The  Commission  also  notes 
that  the  proposed  rule  change  will  have 
an  effect  on  the  operation  of  the  ITS  pre- 
opening  application.  Generally,  imder 
ITS  rules,  an  exchange  specialist  is 
required  to  accept  those  pre-opening 
responses  sent  to  the  exchange  by 
market  makers  from  other  participant 
markets  prior  to  the  opening  of  their 
markets  for  trading  in  the  security.  If, 
however,  one  or  more  market  makers 
from  other  participant  markets  have 
already  opened  trading  in  a  seciu-ity,  the 
exchange  specialist  is  not  required  to 
(but  may  in  his  discretion)  accept 
preopening  responses  from  that  other 
participant  market  for  the  purpose  of 
including  them  in  the  opening 
transaction.^"  Because  a  pre-opening 
response  from  the  ITS/CAES  Third 


Market  is  sent  in  aggregate  form— that 
is,  pre-opening  third  market  buy  and 
sell  interest  from  all  third  market 
makers  is  sent  as  one  response,  it  is 
possible  that  an  ECN/ATS  CAES  Market 
Maker  trading  a  security  before  the 
opening  will  trigger  the  exception  to  the 
requirement  that  the  exchange  specialist 
accept  a  pre-opening  response  from  the 
third  market.  "The  Commission  requests 
that  interested  persons  provide  written 
comment  on  this  aspect  of  the  proposal. 
Persons  making  written  submission? 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  located  at  the  above  address. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-75  and  should  be 
submitted  by  February  22,  2000. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority." 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  00-2117  Filed  1-31-00;  8:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Notice  3209] 

Amendment  to  Culturally  Significant 
Objects  Imported  for  Exhibition; 
Determinations:  "Ancient  Faces: 
Mummy  Portraits  from  Roman  Egypt" 

DEPARTIMENT:  United  States  Department 
of  State. 
action:  Notice. 


'"The  same  procedure  applies  for  re-openings 
following  trading  halts.  See  Exhibit  A  of  the  ITS 
Plan,  "Pre-Opening  Application  Rule,"  Sec. 
(b)(iii)(B). 


SUMMARY:  On  January  7,  2000,  Public 
Notice  3196  was  published  at  page  1219 
of  the  Federal  Register  (65  FR  1219)  by 
the  United  States  Department  of  State 
pursuant  to  Pub.  L.  89-259  relating  to 
the  exhibit  "Ancient  Faces:  Mummy 
Portraits  from  Roman  Egypt."  I  hereby 
determine  that  an  additional  work  of  art 


"17CFR200.30-3(a)(12). 
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to  be  includec  in  the  exhibit  and 
imported  fron  abroad  for  the  temporary 
exhibition  wil  bout  profit  within  the 
United  States  is  of  cultural  significance. 
I  also  determi:  le  that  the  temporary 
exhibition  of  1  his  work  of  art  as  part  of 
the  exhibit  at  The  Metropolitan  Museum 
of  Art,  New  Y  ark  City,  from  on  or  about 
February  14,  to  on  or  about  May  7,  2000, 
is  in  the  natio  nal  interest.  Public  Notice 
of  these  Deter  ninations  is  ordered  to  be 
published  in  I  he  Federal  Register. 
FOR  FURTHER  »iFORMATION  CONTACT:  For 
further  inforidation,  including  a  list  of 
exhibit  objects,  contact  Carol  B.  Epstein, 
Attorney- Adv  iser,  Office  of  the  Legal 
Adviser,  U.  S,  Department  of  State 
(telephone:  2(  2-619-6981).  The  address 
is  U.S.  Depart  ment  of  State,  SA-44, 
301 — 4th  Stre  3t.  SW,  Room  700, 
Washington.  1  )C  20547-0001. 

Dated;  Januaiy  24.  2000. 
William  B.  Bad  er,  , 

Assistant  Secre  ary  For  Educational  and 
Cultural  Affair. ,  U.S.  Department  of  State. 
[FR  Doc.  00-21 19  Filed  1-31-00;  8:45  ami 

BILUNG  C006  471 IMI6-P 


OFHCE  OF  T  HE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  the  Change  in  Meeting  Date 
of  the  Industry  Functional  Advisory 
Committee  o^  Electronic  Commerce 
(IFAC-4) 

agency:  Office  of  the  United  States 

Trade  Repres  jntative. 

ACTION:  Notic  e  of  Change  in  Meeting 

Date. 


Regii  * 


2'  54, 


Oil 


summary:  a 
Federal 

Volume  numper 
page  2453- 
of  the  Industry 
Committee 
(IFAC-4) 
2000,  from  9 
was  to  be 
a.m.  to  12  nopn 
from  12  nooi 
to  schedul 
been 

from  8  a.m. 
be  opened  to 
3  p.m.  and 
p.m.  to  5  p. 
FOR  FURTHER 
Ladan  Mant^gh 
States  Trade 
6120 


lin  ; 


t) 


Pate  Felts, 

Assistant  U.S 
[FR  Doc.  00-21)59 

BILLING  CODE  3  90-01-M 


1  lotice  was  published  in  the 
er  dated  January  14.  2000, 
65,  FR  DOC.  98.00-984, 
,  announcing  a  meeting 
y  Functional  Advisory 
Electronic  Commerce 
scheduled  for  February  3, 

a.m.  to  3  p.m.  The  meeting 
opi  ned  to  the  public  from  9 
and  closed  to  the  public 
to  3  p.m.  However,  due 
conflicts  the  meeting  has 
reschecluled  for  Februarv'  4.  2000, 
5  p.m.  The  meeting  will 
the  public  from  8  a.m.  to 
to  the  public  from  3 


c  osed 
.n  . 

INFORMATION  CONTACT: 
i.  Office  of  the  United 

Representative,  (202)  395- 


Trade  Representative. 

Filed  1-31-00:  8:45  am] 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Identification  of  Priority  Foreign 
Country  Practices  and  Foreign 
Countries  Engaging  in  Discriminatory 
Procurement  Practices;  Request  for 
Public  Comment 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  written  submissions 
from  the  public. 

SUMMARY:  Executive  Order  13116  of 
March  31, 1999  requires  the  United 
States  Trade  Representative  (USTR)  to 
conduct  a  review  by  April  30,  2000,  of 
U.S.  trade  expansion  priorities  and  to 
identify  priority  foreign  country 
practices,  the  elimination  of  which  is 
likely  to  have  the  most  significant 
potential  to  increase  United  States 
exports;  and  to  identify  foreign 
countries  engaging  in  discriminatory 
government  procurement  practices. 
USTR  is  requesting  written  submissions 
from  the  public  concerning  practices 
that  should  be  considered  by  the  USTR 
for  these  purposes. 

DATES:  Submissions  must  be  received  by 
12  noon  on  February  25,  2000. 
ADDRESSES:  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  NW., 
Washington.  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  filing  of 
submissions  should  be  directed  to  Sybia 
Harrison,  Staff  Assistant  to  Section  301 
Conmiittee,  (202)  395-3432;  legal 
questions  regarding  Executive  Order 
13116  and  Super  301  should  be 
addressed  to  Demetrios  Marantis. 
Assistant  General  Counsel,  (202)  395- 
9626;  and  legal  questions  regarding  Title 
VII  should  be  addressed  to  Stephen 
Kho.  Assistant  General  Counsel,  (202) 
395-3581. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Part  I  of  Executive  Order  13116  of 
March  31.  1999  (64  FR  1633),  the  USTR 
is  required,  no  later  than  April  30,  to 
review  United  States  trade  expansion 
priorities  and  identify  priority  foreign 
country  practices,  the  elimination  of 
which  is  likely  to  have  the  most 
significant  potential  to  increase  United 
States  exports,  either  directly  or  through 
the  establishment  of  a  beneficial 
precedent.  Part  II  of  Executive  Order 
13116  requires  the  USTR,  no  later  than 
April  30,  to  review  and  identify  other 
countries'  compliance  with  the 
Agreement  on  Government  Procurement 
(GPA)  and  other  government 
procurement  agreement  obligations,  or 
otherwise  maintain,  in  government 
procurement,  a  significant  and 


persistent  practice  of  discrimination 
against  U.S.  products  or  services  which 
results  in  identifiable  harm  to  United 
States  businesses  and  whose  products  or 
services  are  acquired  in  significant 
amounts  by  the  United  States 
Government. 

The  USTR  must  submit  to  the 
congressional  committees  of  jurisdiction 
a  report  on  the  priority  foreign  coimtry 
practices  identified  under  Part  I  of  the 
Executive  Order  and  a  report  on 
countries  engaging  in  discriminatory 
government  procurement  practices, 
identified  under  Part  11  of  the  Executive 
Order  and  publish  the  reports  in  the 
Federal  Register.  The  USTR  also  may 
describe  in  the  report  foreign  country 
practices  that  may  warrant 
identification  in  the  future  or  that  were 
not  identified  because  they  are  being 
addressed  by  provisions  imder  U.S. 
trade  law,  existing  bilateral  trade 
agreements,  or  in  trade  negotiations,  and 
progress  is  being  made  toward  their 
elimination. 

Executive  Order  13116  also  requires 
the  USTR  to  initiate  investigations 
under  section  302(b)(1)  of  the  Trade  Act 
of  1974  as  amended  (19  U.S.C.  2412 
(b)(1)),  no  later  than  90  days  after 
submission  of  the  reports,  with  respect 
to  any  of  the  identified  practices  that 
have  not  been  satisfactorily  resolved  in 
the  interim. 

Requirements  for  Submissions 

The  USTR  invites  submissions  on 
priority  foreign  country  practices  and 
countries  engaging  in  discriminatory 
government  procurement  practices  that 
should  be  considered  for  identification 
in  accordance  with  the  criteria  . 
established  under  Executive  Order 
13116.  If  the  practice  is  also  the  subject 
of  comments  submitted  in  connection 
with  the  2000  National  Trade  Estimate 
Report  on  Foreign  Trade  Barriers  (2000 
NTE  Report),  the  present  submission 
should  identify  the  related  comments  in 
the  NTE  public  docket  and  include  any 
additional  pertinent  information, 
including  information  explaining  why 
the  practice  rises  to  the  level  of  a 
"priority  foreign  country  practice" 
within  the  meaning  of  &cecutive  Order 
13116.  If  the  practice  was  not  the 
subject  of  comments  submitted  in 
connection  with  the  2000  NTE  Report, 
the  submission  should:  (1)  Include 
information  on  the  nature  and 
significance  of  the  practice;  (2)  identify 
the  United  States  product,  service, 
intellectual  property  right,  or  foreign 
direct  investment  matter  which  is 
affected  by  the  practice;  and  (3)  provide 
any  other  information  considered 
relevant.  Such  information  may  include 
information  on  the  relevant  trade  and 
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government  procurement  agreements  to 
which  a  foreign  country  is  a  party,  its 
compliance  with  those  agreements,  and 
any  other  information  related  to  the 
factors  set  forth  in  Parts  I  and  !I  of 
Executive  Order  13116  for  identification 
of  priority  foreign  country  practices  and 
countries  that  engage  in  discriminatory 
government  procurement  practices. 
Interested  persons  must  provide 
twenty  copies  of  any  submission,  in 
English,  to  Sybia  Harrison,  Staff 
Assistant  to  Section  301  Committee, 
Office  of  the  United  States  Trade 
Representative,  by  noon  on  February  25, 
2000.  Because  submissions  will  be 
placed  in  a  public  file,  open  to  public 
inspection  at  USTR,  business- 
confidential  information  should  not  be 
submitted.  Inspection  is  only  by 
appointment  with  the  staff  of  the  USTR 
Public  Reading  Room  and  can  be 
arranged  by  calling  Brenda  Webb  at 
(202)  395-6186.  The  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 
noon,  and  from  1  p.m.  to  4  p.m., 
Monday  through  Friday. 

A.  Jane  Bradley, 

Assistant  U.S.  Trade  Representative  for 

Monitoring  and  Enforcement. 

[FR  Doc.  00-2121  Filed  1-31-00:  8:45  am)    • 

BILLING  CODE  319(M)1-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-179] 

WTO  Dispute  Settlement  Proceeding 
Regarding  U.S.  Antidumping  Duties  on 
Stainless  Steel  Plate  in  Coils  and 
Stainless  Steel  Sheet  and  Strip  in  Coils 
From  Korea 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

summary:  Pursuant  to  section  127(b)(1) 
of  the  Uruguay  Round  Agreements  Act 
(URAA)  (19  U.S.C.  3537(b)(1)),  the 
Office  of  the  United  States  Trade 
Representative  (USTR)  is  providing 
notice  that  the  government  of  Korea  has 
requested  the  establishment  of  a  dispute 
settlement  panel  under  the  Marrakesh 
Agreement  Establishing  the  World 
Trade  Organization  (WTO)  to  examine 
the  imposition  by  the  United  States  of 
antidumping  duties  on  stainless  steel 
plate  in  coils  (SSPC)  and  on  stainless 
steel  sheet  and  strip  in  coils  (SSSS)  from 
Korea.  Specifically,  on  March  31,  1999, 
the  Department  of  Commerce  made  a 
final  affirmative  antidumping 
determination  with  respect  to  imports  of 
SSPC  from  Korea.  64  FR  15444  (March 
31,  1999).  This  determination  resulted 


in  issuance  of  an  antidumping  duty 
order  on  SSPC  from  Korea.  64  FR  27756 
(May  21,  1999).  Further,  on  June  8, 
1999,  the  Department  of  Commerce 
made  a  final  affirmative  antidumping 
determination  with  respect  to  imports  of 
SSPC  from  Korea.  64  FR  30664  (June  8, 
1999).  This  determination  resulted  in 
issuance  of  an  antidumping  duty  order 
on  SSSS  from  Korea.  64  FR  30555  (July 
27,  1999).  These  determinations  raised 
identical  methodological  issues  with 
respect  to  certain  aspects  of  the 
calculation  of  the  level  of  dumping  by 
a  Korean  producer. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  March  1,  2000,  to  be  assured  of 
timely  consideration  by  USTR  in 
preparing  its  first  written  submission  to 
the  panel. 

ADDRESSES:  Comments  may  be 
submitted  to  Sandy  McKinzy,  Litigation 
Assistant,  Office  of  Monitoring  and 
Enforcement,  Room  122  Attn:  Korea 
Stainless  Steel  Dispute.  Office  of  the 
U.S.  Trade  Representative,  600  17th 
Street,  NW.  Washington,  DC  20608. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  K.  Schnare.  Office  of  the 
General  Counsel  (202)  395-3582! 
SUPPLEMENTARY  INFORMATION:  Bv  letter 
dated  October  14,  1999.  the  Government 
of  Korea  requested  the  establishment  of 
a  panel  to  examine  the  Department  of 
Commerce's  final  affirmative 
determinations  of  dumping  resulting  in 
antidumping  duty  orders  on  SSPC  and 
SSSS  from  Korea.  At  its  meeting  on 
November  19,  1999,  the  WTO  Dispute 
Settlement  Body  (DSB)  established  such 
a  panel.  Under  normal  circumstances, 
the  panel,  which  will  hold  its  meetings 
in  Geneva,  Switzerland,  would  be 
expected  to  issue  a  report  detailing  its 
findings  and  recommendations  within 
six  to  nine  months  after  it  is  established. 

Major  Issues  Raised  by  the  Government 
of  Korea  and  Legal  Basis  of  Complaint 

In  its  request  for  the  establishment  of 
a  panel,  the  Government  of  Korea  has 
identified  as  the  measures  at  issue  (1) 
the  antidumping  duty  order  concerning 
SSPC  from  Korea  (64  FR  27756  (May  21, 
1999))  and  the  underlying 
determination  of  sales  at  less  than  fair 
value;  and  (2)  the  antidumping  duty 
order  concerning  SSPC  from  Korea  (64 
FR  30555  (July  27,  1999))  and  the 
underlying  determination  of  sales  at  less 
than  fair  value.  The  Government  of 
Korea  alleges  that  these  measures  are 
inconsistent  with  several  provisions  of 
the  General  Agreement  on  Tariffs  and 
Trade  1994  ("GATT  1994")  and  the 


Agreement  on  hnplementation  of  Article 
VI  of  GATT  1994  ( "AnU-Dumping 
Agreement"),  including  the  following 
specific  allegations: 

•  Commerce's  decision  to  treat  as  a 
bad  debt  expense  certain  sales  of  SSPC 
and  SSSS  to  a  customer  who 
subsequently  went  bankrupt  was 
inconsistent  with  Article  2.4  of  the  Anti- 
Dumping  Agreement  because  the  lack  of 
payment  did  not  constitute  a  "difference 
in  the  conditions  and  terms  of  sale," 
"demonstrated  to  affect  price 
comparability."  Thus,  Commerce  failed 
to  make  a  "fair  comparison"  as  required 
by  article  2.4  of  the  Anti-Dxmiping 
Agreement: 

•  Sales  for  which  payment  was  not 
received  cannot  be  regarded  as  sales  "in 
the  ordinary'  course  of  trade"  and  thus 
Commerce's  inclusion  of  such  sales  in 
its  calculation  was  inconsistent  with 
Article  2.1  of  the  Anti-Dumping 
Agreement; 

•  Commerce's  use  of  the  Korean  won 
amount  paid  for  merchandise  sold  to 
customers  in  Korea,  rather  than  the  U.S. 
dollar  amount  shown  on  the  invoice, 
and  the  subsequent  conversion  of  the 
won  amount  into  U.S.  dollars,  distorted 
the  basis  of  the  price  comparison  in  a 
manner  inconsistent  with  the  "fair 
comparison"  requirement  under  Article 
2.4  of  the  Anti-Dumping  Agreement: 

•  Commerce's  division  of  the  period 
of  investigation  into  two  sub-periods, 
and  calculation  of  separate  weighted- 
average  normal  values  and  export  prices 
for  each  sub-period  was  inconsistent 
with  the  requirement  of  a  single 
weighted-average  normal  value  and 
export  price  under  Article  2.4.2  of  the 
Anti-Dumping  Agreement,  and  thus 
failed  to  result  in  a  "fair  comparison  "  as 
required  by  Article  2.4  of  the  Anti- 
Dumping  Agreement: 

•  Commerce's  division  of  the  period 
of  investigation  into  two  sub-periods  in 
the  final  determination,  which  it  had 
not  done  in  the  preliminar\' 
determination,  resulted  in  a  failure  to 
disclose  an  "essential  fact"  as  required 
by  Article  6.9  of  the  Anti-Dumping 
Agreement,  and  depriving  the  parties  of 
"full"  and  "ample  opportunity"  to 
defend  their  interests  as  required  by 
Articles  6.1  and  6.2  of  the  Anti- 
Dumping  Agreement; 

•  Commerce's  division  of  the  period 
of  investigation  into  two  sub-periods 
was  done  in  response  to  a  devaluation 
in  the  Korean  won,  whereas  Article 
2.4.1  of  the  Anti-Dumping  Agreement 
only  permits  alteration  of  the 
calculation  methodology  in  response  to 
an  appreciation  of  a  foreign  currency 
against  the  U.S.  dollar,  and  thus  failed 
to  result  in  a  "fair  comparison"  as 
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required  by  A  rticle  2.4  of  the  Anti- 
Diunping  Agi  eement; 

•  The  date;  ininations  with  respect  to 
SSPC  and  SS  5S  are  inconsistent  with 
past  Commer  :e  practice  and  decisions 
of  U.S.  courts  in  various  respects,  and 
thus  failed  to  result  in  a  "fair 
comparison"  as  required  by  Article  2.4 
of  the  Anti-D  imping  Agreement; 

•  The  dete  -minations  with  respect  to 
SSPC  and  SS  >S  failed  to  set  forth  "in 
sufficient  det  lil  the  findings  and 
conclusions  (in  all  issues  of  fact  and 
law"  and  to  {  rovide  "all  relevant 
information  (  n  the  matters  of  fact  and 
law  and  reasons  which  have  led  to  the 
imposition  oi  final  measures"  as 
required  by  /  Jticles  12.2  and  12.2.2  of 
the  Anti-Dun  ping  Agreement; 

•  For  the  a  bove  reasons,  the  measures 
are  applied  p  ursuant  to  investigations 
which  were  i  lot  conducted  in 
accordance  v  'ith  the  provisions  of  the 
Anti-Dumpirg  Agreement  as  required 
by  Article  1  ( if  the  Anti-Dumping 
Agreement  ai  id  Article  VI  of  the  GATT 
1994; 

•  For  the  { bove  reasons.  Commerce 
did  not  administer  the  antidumping 
laws  in  a  "uiiiform,  impartial  and 
reasonable  n  anner."  as  required  by 
Article  X:3o  GATT  1994. 

Public  Comn  lent:  Requirements  for 
Submissions 


Interested 
submit  written 
the  issues 
Comments 
provided  in 
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A  person  re 
contained  in 
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business  in 
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confidential 
be  released 
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in  a  contrast ng 
each  page  o 

Informat 
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confidential 
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information 
such,  the 

(l)Must 
or  advice; 

(2)  Must 
"SUBMITT 
contrasting 
page  of  eacl 


to 


persons  are  invited  to 
comments  concerning 
raised  in  this  dispute, 
n  ust  be  in  English  and 
ifteen  copies  to  Sandy 
1  he  address  provided  above, 
c  nesting  that  information 
a  comment  submitted  by 
treated  as  confidential 
formation  must  certify  that 
ion  is  business 
and  would  not  customarily 
the  public  by  the 
derson.  Confidential 
f  )rmation  must  be  clearly 
BUSINESS  CONFIDENTIAL" 
color  ink  at  the  top  of 
each  copy, 
or  advice  contained  in  a 
itted.  other  than  business 
information,  may  be 
jy  USTR  to  be  confidential 
with  section  135(g)(2)  of 
ofl974(19U.S.C. 
f  the  submitter  believes  that 
or  advice  may  qualify  as 


(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101.  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
NW,  Washington,  DC  20508.  The  public 
file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding;  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  dispute  settlement 
panel  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/DS 
179  ("U.S.-Anti-Dumping  Duties  on 
Stainless  Steel  Plate  in  Coils  and 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Korea")  may  be  made  by  calling 
Brenda  Webb,  (202)  395-6186.  The 
USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 

A.  lane  Bradley, 

Assistant  U.S.  Trade  Representative  for 

Monitoring  and  Enforcement. 

[PR  Doc.  00-2051  Filed  1-31-00;  8:45  am] 

BILUNG  CODE  3190-01-P 


su  Dmitter — 
)  Must  s  D  designate  that  information 

c  learly  mark  the  material  as 
D  IN  CONFIDENCE"  in  a 
lolor  ink  at  the  top  of  each 
copy; and 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2000-6729;  Notice  1] 

Kolcraft  Enterprises,  Inc.;  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Kolcraft  Enterprises  of  Cljicago, 
Illinois,  has  determined  that  27,624 
child  restraint  systems  fail  to  comply 
with  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  213,  "Child 
Restraint  Systems,"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573,  "Defects  and  Noncompliance 
Reports."  Kolcraft  has  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 


FMVSS  No.  213.  S5.5.2(j)  requires 
each  child  restraint  system  equipped 
with  an  anchorage  strap  to  include  the 
following  statement  on  a  permanent 
label: 

Secure  the  top  anchorage  strap  provided 
with  this  child  restraint  as  specified  in  the 
manufacturer's  instructions. 

Kolcraft  has  determined  that  certain 
child  restraints  it  manufactured  have 
beeh  shipped  without  the  label  required 
by  S5.5.2(j).  The  child  restraints 
containing  the  noncompliance  are 
Performa  and  Automate  model 
convertible  child  restraints  equipped 
with  tether  straps  that  were  both 
manufactiu-ed  and  shipped  before 
November  19.  1999.  Kolcraft  has 
shipped  27.484  Performas  and  140 
Automates  with  tether  straps  and 
without  the  statement  required  by  the 
standard.  When  Kolcraft  discovered  the 
noncompliance,  it  stopped  shipment 
until  the  restraints  in  inventory  could  be 
labeled  with  the  required  statement. 
Thus,  some  restraints  that  were 
manufact\ired  before  November  19,  1999 
are  in  compliance  because  they  were 
labeled  before  shipment  at  the  plant. 

Kolcraft  supports  its  application  for 
inconsequential  noncompliance  with  the 
following: 

Kolcraft  inadvertently  overlooked  this 
provision  when  it  was  redesigning  its 
restraints  to  include  anchorage  straps, 
because  Kolcraft  relied  on  the  changes  made 
in  the  March  5,  1999  final  rule  regarding 
tether  anchorage  straps  to  identify  the 
changed  performance  requirements.  Since 
S5.5.2(j)  was  already  in  the  standard,  and  not 
changed  by  the  March  5,  1999  final  rule,  the 
labeling  requirement  was  overlooked  by 
Kolcraft  until  a  routine  compliance 
verification  test  identified  the  missing 
language. 

Kolcraft  did.  however,  permanently  label 
the  tether  anchorage  strap  itself  on  all  of  the 
affected  restraints  with  language  warning  of 
the  safety  risk  of  improper  installation.  The 
label  reads:  "Failure  to  properly  adjust  and 
secure  tether  to  correctly  installed  tether 
anchor  can  result  in  serious  injury  or  death. 
Only  use  with  a  vehicle  tether  anchor 
installed  by  dealer  or  factory."  And,  the 
instruction  manual  of  each  affected  restraint 
includes  full  instructions  for  proper  tether 
attachment. 

Kolcraft  believes  that  the  noncompliance 
here  should  be  found  to  be  inconsequential 
because  the  safety  goal  of  the  labeling 
requirement  has  been  satisfied  by  the 
language  on  the  tether  strap  itself.  Any 
person  attempting  to  attach  a  tether  strap  to 
an  anchorage  will  see  the  language 
emphasizing  the  need  for  proper  installation, 
because  the  language  is  permanently  labeled 
on  the  strap  itself. 

Kolcraft  does  not  question  the  value  of 
notifying  consumers  to  check  the  instruction 
manual.  Under  these  circumstances, 
however,  where  the  substance  of  the 
notification  requirement  is  achieved,  located 


on  a  place  on  the  product  where  it  is  likely 
to  be  seen  by  the  consumer,  the 
noncompliance  does  not  present  a 
consequential  risk  to  motor  vehicle  safety. 
Kolcraft  respectfully  requests  that  NHTSA 
grant  its  petition  for  exemption. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  Kolcraft 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  U.S.  Department  of  Transportation 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested,  but  not  required, 
that  two  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  March  2,  2000. 

(49  U.S.C.  30118  and  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  January  27,  2000. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  00-2129  Filed  1-31-00;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Means  Test  Thresholds 

agency:  Department  of  Veterans  Affairs. 
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ACTION:  Notice. 


SUMMARY:  As  required  by  law,  the 
Department  of  Veterans  Affairs  ( VA)  is 
hereby  giving  notice  of  cost-of-living 
adjustments  (COLA)  for  means  test 
income  limitations.  These  adjustments 
are  based  on  the  rise  in  the  Consumer 
Price  Index  (CPI)  during  the  one-year 
period  ending  September  30,  1999. 
DATES:  These  rates  are  effective  January 
1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roscoe  Butler,  Chief  Policy  and 
Operations,  Health  Administration 
Service,  {10C3),  Veterans  Health 
Administration,  VA,  810  Vermont 
Avenue,  NW,  Washington,  DC  20420, 
(202)  273-8302.  (This  is  not  a  toll-fi-ee 
number.) 

SUPPLEMENTARY  INFORMATION:  Title  38, 
United  States  Code  (U.S.C.)  §  1722(c), 
requires  that  on  January  1  of  each  year, 
the  Secretary  increase  the  means  test 
threshold  amounts  by  the  same 
percentage  the  maximum  rates  of 
pension  benefits  were  increased  under 
section  5312(a)  during  the  preceding 
calendar  year.  Under  the  provisions  of 
38  U.S.C.  section  5312  and  section  306 
of  Public  Law  95-588,  VA  is  required  to 
increase  the  benefit  rates  and  income 
limitations  in  the  pension  and  parents' 
indemnity  compensation  (DIC)  program 
by  the  same  percentage,  and  effective 
the  same  date,  as  increases  in  the  benefit 
amount  payable  under  Title  II  of  the 
Social  Security  Act. 

On  October  25,  1999,  for  the  period 
beginning  December  1,  1999,  the  Social 
Security  Administration  annoimced  in 
volume  64,  Number  205  of  the  Federal 
Register,  a  2.4  percent  cost-of-living 
increase  in  Social  Security  Benefits 
under  Title  II  of  the  Social  Security  Act. 


The  Veteran  Benefits  Administration 
has  indicated  Pension  benefits  will  be 
increased  by  a  2.4  percent  cost-of-living 
increase  effective  December  1,  1999. 
Therefore,  applying  the  same  percentage 
and  rounding  up  in  accordance  with  38 
CFR  3.29,  the  following  income 
limitations  for  the  Means  Test 
Thresholds  will  be  effective  January  1, 
2000. 

Table  1.— Means  Test  Thresholds 

(1)  Veterans  with  no  dependents: 

(a)  Category  A:  $22,887  " 

(b)  Category  C:  $22,888         ' 

(2)  Veterans  with  1  dependent: 

(a)  Category  A:  $27,468 

(b)  Category  C:  $27,469 

(3)  Veterans  with  2  dependents: 

(a)  Category  A:  $29,000 

(b)  Category  C:  $29,001 

(4)  Veterans  with  3  dependents: 

(a)  Category  A:  $30,532 

(b)  Category  C:  $30,533 

(5)  Veterans  with  4  dependents: 

(a)  Category  A:  $32,064 

(b)  Category  C:  $32,065 

(6)  Veterans  with  5  dependents: 

(a)  Category  A:  $33,596 

(b)  Category  C:  $33,597 

(7)  Child  Income  Exclusion  is:  $7,200 

(8)  The  Medicare  deductible  is  $776 

(9)  Maximum  annual  Rate  of  Pension 
effective  12/1/1999  are: 

(a)  The  base  rate  is  $8,989 

(b)  The  base  rate  with  one  dependent  is 

$11,773 

(c)  Add  $1,532  each  additional 

dependent 

Dated:  Januan'  20.  2000. 
Togo  D.  West,  Jr.. 

Secretary  of  Veterans  Affairs. 

(FR  Doc.  00-2054  Filed  1-31-00;  8:45  am) 

BILUNG  CODE  832(M)1-P 


4864 


Correc  [ions 


the 


This  section  of 
contains  editoria 
published 
and  Notice 
prepared  by  the 
Register.  Agenc; ' 
issued  as  signec 
the  appropriate 
elsewhere  in  the 


FEDERAL  REGISTER 
corrections  of  previously 
Presi(^ntial,  Rule.  Proposed  Rule, 
docuTients  These  corrections  are 
Office  of  the  Federal 
prepared  corrections  are 
documents  and  appear  in 
( locument  categories 
issue. 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  |203,  209,  225,  and  249 
[DFARSCa8e9b-D013] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Debarment 
Investigation  and  Reports 


Correction 

In  rule  doci  ment 
on  page  6298^ 


November  18 
corrections: 


[Corrected] 


203.104-10 

l.On  page 
column,"Violttion 
"Violations" 


e|2984,  in  the  third 
'  should  read. 


99-29984  beginning 
in  the  issue  of  Thursday, 
1999,  make  the  following 
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209.406-3    [Corrected] 

2. On  page  62985,  in  the  second 
column,  in  Section  209.406- 
3[a)[n)(F)(4),  "claims"  should 
read, "Claims". 

206.406-3(bKiMB)    [Corrected] 

3. On  the  same  page,  in  the  third 
column,  in  Section  209.406-3(b)(i){B), 
"spending"  should  read,  "suspending". 

20g.407-3(d)    [Corrected] 

4. On  page  62986,  in  the  first  column, 
under  Section  209.407-3{d),  in  the  first 
line,  in  the  title  heading  "official's  s" 
should  read,  "official's". 

[FR  Doc.  C9-29984  Filed  1-31-00;  8:45  am] 

BILLING  CODE  S000-04-M 


POSTAL  SERVICE 

39  CFR  Part  111 

Barcode  Requirements  for  Special 
Services  labels 

Correction 

In  rule  document  00-1570  beginning 
on  page  3609,  in  the  issue  of  Monday, 


January  24,  2000,  make  the  following 
correction: 

PART  111     [CORRECTED] 

On  page  3610,  in  the  third  column,  in 
section  3.4  of  the  Domestic  Mail  Manual 
(DMM),  the  illustration  was 
inadvertently  omitted.  Exhibit  3.4,  Label 
200,  is  added  below: 


Exhibit  3.4 


Label   200 


REGISTERED  MAIL 


RR   000   QOM    Olb   US 


[FR  Doc.  CO-1570  Filed  1-31-00;  8:45  am) 
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CUSTOMER  SERVICE  AND  INFORMATION 


CFR  PARTS  AFFECTED  DURING  FEBRUARY 


Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-523-5227 
aids 

Laws  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  United  States  Government  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

TTY  for  the  deaf-and-hard-of-hearing  523-5229 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


ELECTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other 
publications: 

http://www.access.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access: 

http://www.nara.gov/fedreg 

E-mail 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  E-mail 
service  for  notification  of  recently  enacted  Public  Laws.  To 
subscribe,  send  E-mail  to 

Iistserv@www.gsa.gov 

with  the  text  message: 

subscribe  PUBLAWS-L  your  name 

•Use  listserv@www.gsa.gov  only  to  subscribe  or  unsubscribe  to 
PENS.  We  cannot  respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to: 

info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 
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RULES  GOING  INTO 
EFFECT  FEBRUARY  1, 
2000 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Olives  grown  ir 
California;  published  1-31-00 

HEALTH  AND  HUMAN 
SERVICES  DEI^ARTMENT 
Health  Care  Financing 
Administration  I 

Medicare: 
Part  B  initial  claim 
determinations;  telephone 
and  electronic  review 
requests;  published  9-30- 
99  [ 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

SIngle-employei  plans: 
Allocation  of  pssets— 
Interest  as$umptions  for 
valuing  benefits; 
published  1-14-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviatittn 
Administration 

Ainworthiness  d  rectives; 
Airbus;  published  12-28-99 
Bombardier;   jublished  12- 

28-99 
British  Aeros|)ace;  published 
12-28-99 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Pipeline  safetyj 
Hazardous  llouid 
transportation — 
Breakout  tenks;  industry 
standards  adoption; 
con-ecticTi;  published  2- 
1-00       ] 

\ 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service  ; 

Avocados  grown  in — 
Florida;  comrnents  due  by 
2-11-00;  published  12-13- 
99 


Melons  grown  in — 
Texas;  comments  due  by  2- 
9-00;  published  1-10-00 
Raisins  produced  from  grapes 
grown  in — 

California;  comments  due  by 
2-8-00;  published  12-10- 
99 
COMMERCE  DEPARTMENT 
International  Trade 
Administration 
Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  2-7-00;  published  1- 
6-00 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock;  comments  due  by 
2-8-00;  published  12-10- 
99 
Atlantic  highly  migratory 

Sp6C^S'  ~ 

Atlantic  pelagic  longline 
fishermen;  time/area 
closures;  hearings  and 
Advisory  Panel 
meetings;  comments 
due  by  2-11-00; 
published  12-28-99 
Caribbean,  Gulf,  and  South 

Atlantic  fisheries — 

Gulf  of  Mexico  reef  fish; 
comments  due  by  2-10- 
00;  published  1-26-00 
West  Coast  States  and 

Western  Pacific 

fisheries — 

Western  Pacific  Region 
pelagic;  comments  due 
by  2-10-00;  published 
12-27-99 
Marine  mammals: 
Incidental  taking — 

San  Francisco-Oakland 
Bay  Bridge,  CA;  pile 
installation 

demonstration  project; 
comments  due  by  2-7- 
00;  published  1-7-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  pool  operators  and 
commodity  trading  advisors: 

Advisors  that  provide  advice 
by  means  of  various 
media;  registration 
exemption;  comments  due 
by  2-7-00;  published  12-7- 


ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Central  air  conditioners  and 

heat  pumps;  energy 

conservation  standards; 

comments  due  by  2-7-00; 

published  11-24-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 

Essential-use  allowances; 
allocation;  comments 
due  by  2-7-00; 
published  1-6-O0 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kansas;  comments  due  by 
2-10-00;  published  1-11- 
00 
Missouri;  comments  due  by 
2-11-00;  published  1-12- 
00 
Tennessee;  comments  due 
by  2-7-00;  published  1-7- 
00 
Hazardous  waste: 
Identification  and  listing- 
Exclusions;  comments  due 
by  2-7-00;  published 
12-9-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Tebufenozide;  comments 
due  by  2-7-00;  published 
12-8-99 
Solid  wastes: 
Municipal  solid  waste  landfill 
permit  programs; 
adequacy 
determinations — 
Kansas,  Missouri,  and 
Nebraska;  comments 
due  by  2-11-00; 
published  1-12-00 
Kansas,  Missouri,  and 
Nebraska;  comments 
due  by  2-11-00; 
published  1-12-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  2-7-00;  published  1- 
7-00 
National  priorities  list 
update;  comments  due 
by  2-7-00;  published  1- 
7-00 
Toxic  chemical  release 
reporting;  community  right- 
to-know — 


Phosphoric  acid; 
comments  due  by  2-7- 
00;  published  12-7-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Illinois;  comments  due  by  2- 

7-00;  published  1-21-00 
Kansas;  comments  due  by 

2-7-00;  published  1-21-00 
Michigan;  comments  due  by 

2-7-00;  published  12-30- 

99 
New  York;  comments  due 

by  2-7-00;  published  1-4- 

00 
Texas;  comments  due  by  2- 

7-00;  published  12-30-99 
Satellite  Home  Viiewer  Act; 
network  nonduplication, 
syndicated  exclusivity  and 
sports  blackout  rules  to 
satellite  retransmissions; 
comments  due  by  2-7-00; 
published  2-2-00 
Television  broadcasting: 
Class  A  television  service; 

establishment;  comments 

due  by  2-10-00;  published 

1-20-00 
Two  way  transmissions; 

mutlipoint  distribution 

service  and  instructional 

television  fixed  service 

licenses  participation; 

comments  due  by  2-10- 

00;  published  1-26-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs  and  biological 
products: 

Postmarketing  studies; 
status  reports;  comments 
due  by  2-9-00;  published 
12-1-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Fellowships,  internships, 

training: 

National  Institutes  of  Health 
Contraception  and 
Infertility  Research  Loan 
Repayment  Program; 
comments  due  by  2-8-00; 
published  12-10-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 
Safe  harbor  provisions  and 
special  fraud  alerts;  intent 
to  develop  regulations; 
comments  due  by  2-8-00; 
published  12-10-99 
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INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Alabama  sturgeon; 
comments  due  by  2-10- 
00;  published  1-11-00 

INTERIOR  DEPARTMENT 

Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations- 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  2-7-00;  published  1- 
6-00 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf 
operations: 

Minerals  prospecting; 
comments  due  by  2-7-00; 
published  12-8-99 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Extension  of  distance 
Mexican  nationals  may 
travel  into  U.S.  without 
obtaining  additional 
Immigration  documentation 
at  selected  Arizona  ports- 
of-entry;  comments  due 
by  2-7-00;  published  12-8- 
99 

Organization,  functions,  and 
authority  delegations: 


Los  Angeles  and  San 
Francisco  Asylum  Offices, 
CA;  jurisdictional  change; 
comments  due  by  2-7-00; 
published  12-8-99 
JUSTICE  DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
United  States  Marshals 
Service;  fees  for  services; 
comments  due  by  2-7-00; 
published  12-7-99 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Digital  Millennium  Copyright 
Act: 

Circumvention  of  copyright 
protection  systems  for 
access  control 
technologies;  exemption  to 
prohibition;  comments  due 
by  2-10-00;  published  11- 
24-99 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practice  and  procedure: 
Attorney  fees; 
reimbursement;  comments 
due  by  2-7-00;  published 
12-23-99 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Family  relationships; 

inheritance  rights; 

comments  due  by  2-7-00; 

published  12-8-99 
SMALL  BUSINESS 
ADMINISTRATION 
Business  loans: 


«  Liquidation  of  collateral  and 
sale  of  disaster  assistance 
loans;  comments  due  by 
2-9-00;  published  1-10-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  comments  due  by  2- 

7-00;  published  1-6-00 
Bell;  comments  due  by  2-7- 

00;  published  12-8-99 
Boeing;  comments  due  by 

2-7-00;  published  12-8-99 
Bombardier;  comments  due 
by  2-11-00;  published  1- 
12-00 
British  Aerospace; 
comments  due  by  2-9-00; 
published  1-6-00 
Eurocopter  Deutschland 
GMBH;  comments  due  by 
2-8-00;  published  12-10- 
99 
Eurocopter  France; 
comments  due  by  2-8-00; 
published  12-10-99 
Fokker;  comments  due  by 
2-7-00;  published  1-6-00 
McDonnell  Douglas; 
comments  due  by  2-7-00; 
published  12-22-99 
MD  Helicopters  Inc.; 
comments  due  by  2-7-00; 
published  12-8-99 
Pratt  &  Whitney;  comments 
due  by  2-7-00;  published 
12-8-99 
Turtjomeca;  comments  due 
by  2-7-00;  published  12-8- 
99 


Airworthiness  standards: 

Special  conditions — 

Ayres  Corp.  Model  LM- 
200  Loadmaster 
airplane;  comments  due 
by  2-11-00;  published 
1-12-00 

Class  E  airspace;  comments 
due  by  2-8-00;  published 
12-29-99 

TREASURY  DEPARTMENT 

Balanced  Budget  Act  of  1997; 
implementation: 

District  of  Columbia 
retirement  plans;  Federal 
t)enefit  payments; 
comments  due  by  2-11- 
00;  published  12-13-99 


UST  OF  PUBUC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24. 
2000. 

A  Cumulative  List  of  Puljiic 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
1999. 

Last  List  December  21,  1999. 
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This  table  is  used  by  the  Office  of  the 
Federal  Regi  iter  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  dendlines,  which  appear  in 
agency  docunents.  In  computing  these 


Date  of  -R 
publicati  3n 


Februar  1 1 
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Februar  i  3 


Februar  ( 4 


Februai  i  7 


Februai  f  8 


Februai  /  9 
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Februar '  1 1 


Februar  r  14 


Februar  r  15 


Februar  r  16 


February  17 


Februar i  1 8 


Februar  i  22 


Februar  i  23 


Februar  i  24 


Februar  i  25 


Februai  1 28 


Februai  /  29 
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dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


15  DAYS  AFTER 
PUBLICATION 


February  16 


February  17 


February  18 


February  22 


February  22 


February  23 


February  24 


February  25 


February  28 


February  29 


March  1 


March  2 


March  3 


March  6 


March  8 


March  9 


March  10 


March  13 


March  14 


March  15 


30  DAYS  AFTER 
PUBLICATION 


March  2 


March  3 


March  6 


March  6 


March  8 


March  9 


March  10 


March  13 


March  13 


March  15 


March  16 


March  17 


March  20 


March  20 


March  23 


March  24 


March  27 


March  27 


March  29 


March  30 


45  DAYS  AFTER 
PUBLICATION 


March  17 


March  20 


March  20 


March  20 


March  23 


March  24 


March  27 


March  27 


March  27 


March  30 


March  31 


April  3 


April  3 


April  3 
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April  10 


April  10 


April  10 
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A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


60  DAYS  AFTER 
PUBLICATION 
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April  3 


April  3 


April  4 


April  7 


April  10 


April  10 


April  10 


April  11 


April  14 


April  17 


April  17 


April  17 


April  18 


April  24 


April  24 


April  24 


April  25 


April  28 
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90  DAYS  AFTER 
PUBLICATION 


May  1 


May  2 


May  3 


May  4 


May  8 


May  8 


May  9 


May  10 


May  11 


May  15 


May  15 


May  16 


May  17 


May  18 


May  22 


May  23 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
berore  the  shown  date. 


:  AFR  SMITH212J 
:  JOHN  SMITH 

•  212  MAIN  STREET 

•  FORESTVILLE  MD  "20704 


DEC97  R  I 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AFRDO  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DEC97  R  I 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be" reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch.  Mail  Stop:  SSOM  Washinaton 
DC  20402-9373.  ^ 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents.  Attn:  Chief.  Mail  List  Branch  Mail 
Stop:  SSOM.  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

IJUC- 

I — I    1  tt'tS,  enter  my  subscriplion(s)  as  follows: 


Order  Processing  Code 

*5468 


Charge  your  order.   /JUlli 
Its  Easy!  I^pi^ 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  incliulins  the  daily  Federal  Register,  monthly  Index  and  List 

ot  CFR  Sections  Affected  (LSA).  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  $555  each  per  year. 


The  total  cost  of  my  order  is  S_ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

'  VES     NO 

May  we  make  your  name^ddress  available  to  other  mailers?      [~~\   [""] 


Please  Choose  Method  of  Payment: 

I — I  Check  Payahic  to  the  Superintendent  of  D(Kuments 
I I  GPO  Deposit  Account 


LJ  VISA       Q  MasterCard  Account 


-n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Aulhonzing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U  S  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http;//www.access. gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 


Onter  ProcASSii  g  Code 


•  6216 

I     I  YE  iS.  enter  my  subscription(s)  as  follows: 


Charge  your  order. 
It's  Easy! 


vs/f 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress.  2nd  Session.  2000  for  $136  per  subscription. 


The  total  i  :ost  of  my  order  is  $   

Intematic  nal  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  ^  ir  personal  name 


(Plea.se  type  or  prim) 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  iddress/atteniion  line 


I     I  GPO  Deposit  Account         I    I     I     I 


CH  VISA       CH  MasterCard  Account 


-D 


Street  addn  ss 


n 


Citv.  State 


ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  pi  one  including  area  code 


Authorizing  signature 


i2m 


Purchase  oJdernumber( optional) 

May  we  m^kejwirnani^address  available  to  othermaiiers?      | {   | | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations:  ' 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*  5419 

I — I  Yll(3,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  [J  One  year  at  S220  each 

D  Six  months  at  S no 
Code  of  Federal  Regulations  (CFRM7)      □  One  year  at  $247  each 


VBA 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


(Please  t>pe  or  print) 


Street  address 


LJ  visa       LJ  MasterCard  Account 


-D 


City,  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorising  signature 


I/V7 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  avalable  to  other  mailers?      FH  \~~\ 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
Internet  E-Mail:  gpoaccess@gpo.gov 


iRcv -WJI 


Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202>  512-1800 


copies  of  The  United  States  Government  Manual  1999/2000, 


PUBUCATKDNS  ♦  PERlOOtCALS  *  ELECTRONtC  PRODUCTS 
Order  Processing  Code 

*7917 

I I   Yll/iS,  please  send  me 

S/N  069-^)00-00 1 09-2  at  $46  ($57.50  foreign)  each. 

Total  cost  of  my  order  is  S Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment:  ~ 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
EH  GPO  Deposit  Account         |     |     |     |     |     |     |     \-l~\ 
[J  VISA       n  MasterCard  Account 


Company  or  personal  name 


Additional  address/attention  line 


(Please  type  or  print) 


Street  address 


City.  State.  ZIP  code 


(Credit  caid  expiration  date) 


Daytime  phone  including  area  code 


Thank  you  for 
your  order! 


Purchase  order  number  (optional) 

May  wc  make  your  name/address  available  (o  other  maflers?     Q  ED 


YKS    NO 


Authorizing  signature  9/99 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFfi  Sections  Affected),  the 
Federal  Reaister  Index,  or  both. 


LSA  •  List  o1  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  pegulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
S27  per  jyear. 

Federal  Register  Index 

The  ind^x,  covering  the  contents  of  the 
dally  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
S25  per  year. 


A  finding 
mthm 


iid  IS  included  in  each  publication  which  lists 
f  igisterpage  numbers  with  the  date  of  publication 
1/  Register. 


Fm  era 


Superintendent  of  Documents  Subscription  Order  Form 


Order  ProcBssiogJCode 

•  5421 

I    I  YEI  y  enter  the  following  indicated  subscriptions  for  one  year: 

LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  S25  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


The  total  ci  tst  of  my  order  is  S 

Intemationpl  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or 


personal  name 


(Please  type  or  print) 


Additional  ac  drcss/atiention  line 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account         I     I     I     I     I     I     I     I "  LJ 


I     I  VISA       LJ  MasterCard  Account 


Street  addres 


Citv.  Stale.  7  IP  code 


Thank  you  for 

(tredit  card  expiration  date)  yg^j.  prder! 


Daytime  pho  ie  including  area  code 


Purchase  oril  :r  numBer  (optional ) 
Mav  wemal4; 


YES    NO 
your  name/addiws  avallaNe  to  other  mailers?      | |  | | 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-79.54 
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Federal  Register 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  t>ooks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapection 
Sarvice 

7  CFR  Part  301 
[DociMi  No.  00-004-1] 

Aaian  Longhomed  Beetle;  Addition  to 
Quarantined  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Intwim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the  Asian 
longhomed  beetle  regulations  by 
expanding  the  quarantined  area  in  the 
city  of  Chicago,  IL,  and  adding  two  new 
areas  in  Cook  County,  IL.  As  a  result  of 
this  action,  the  interstate  movement  of 
regulated  articles  from  those  areas  is 
restricted.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  artificial 
spread  of  the  Asian  longhomed  beetle  to 
noninfested  areas  of  the  United  States. 
DATES:  This  interim  rule  was  effective 
January  27,  2000.  We  invite  you  to 
comment  of  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  April  3,  2000. 

ADDRESSES:  Please  send  yoiu'  comment 
and  three  copies  to:  Docket  No.  00-004- 
1 ,  Regidatory  Analysis  and 
Development,  PPD,  APHIS.  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  00-004- 
1. 

You  may  read  any  comments  that  yve 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  siue  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 


APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  niles,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  N4r. 
Ron  Milberg,  Operations  Officer, 
Program  Support,  PPQ,  APHIS,  4700 
River  Road  Unit  134,  Riverdale,  MD 
20737-1236;  (301)  734-5255. 
SUPm.EMENTARY  INFORMATION: 

Background 

The  Asian  longhomed  beetle  (ALB) 
[Anoplophom  glabripennis),  an  insect 
native  to  China,  Japan,  Korea,  and  the 
Isle  of  Hainan,  is  a  destructive  pest  of 
hardwood  trees.  It  is  known  to  attack 
healthy  maple,  hcM-se  chestnut,  birch. 
Rose  of  Sharon,  poplar,  willow,  elm, 
locust,  mulberry,  chinaberry,  apple, 
cherry,  pear,  and  citrus  trees.  It  may  also 
attack  other  species  of  hardwood  trees. 
In  addition,  niu^ery  stock,  logs,  green 
lumber,  firewood,  stimips,  roots, 
branches,  and  debris  of  a  half  an  inch 
or  more  in  diameter  are  subject  to 
infestation.  The  beetle  bores  into  the 
heartwood  of  a  host  tree,  eventually 
killing  it.  Immature  beetles  bore  into 
tree  trunks  and  branches,  causing  heavy 
sap  flow  fit)m  wounds  and  sawdust 
accumulation  at  tree  bases.  They  feed 
on,  and  over-winter  in,  the  interiors  of 
trees.  Adult  beetles  emerge  in  the  spring 
and  summer  months  fi'om  rotmd  holes 
approximately  ^/a-inch  diameter  (about 
the  size  of  a  dime)  that  they  bore 
through  the  trunks  of  trees.  After 
emerging,  adult  beetles  feed  for  2  to  3 
days  and  then  mate.  Adult  females  then 
lay  eggs  in  oviposition  sites  that  they 
make  on  the  branches  of  trees.  A  new 
generation  of  ALB  is  produced  each 
year.  If  this  pest  moves  into  the 
hardwood  forests  of  the  United  States, 
the  nursery  and  forest  products 
industries  could  experience  severe 
economic  losses. 

The  Asian  longhomed  beetle 
regulations  (7  CFR  301.51-1  through 
301.51-9,  referred  to  below  as  the 
regulations)  restrict  the  interstate 
movement  of  regulated  articles  fitjm 
quarantined  areas  to  prevent  the 
artificial  spread  of  ALB  to  noninfested 
areas  of  the  United  States.  Portions  of 
New  York  City  and  Nassau  and  Suffolk 
Counties  in  the  State  of  New  York  and 


portions  of  the  city  of  Chicago,  DuPage 
Coimty,  and  the  Village  of  Siunmit  in 
the  State  of  Illinois  are  already 
designated  as  quarantined  areas. 
Recent  surveys  conducted  by 
inspectors  of  Illinois  State,  county,  and 
city  agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  have  revealed  that 
infestations  of  ALB  have  occurred 
outside  the  quarantined  areas  in  the 
State  of  Illinois.  Specifically, 
infestations  of  ALB  have  occurred 
outside  the  quarantined  areas  in  the  city 
of  Chicago  and  in  Park  Ridge.  Officials 
of  the  U.S.  Department  of  Agriculture 
and  officials  of  State,  cotmty,  and  city 
agencies  in  Illinois  are  conducting  an 
intensive  siuT^ey  and  eradication 
program  in  the  infested  areas.  The  State 
of  Illinois  has  quarantined  the  infested 
areas  and  is  restricting  the  intrastate 
movement  of  regulated  articles  fi-om  the 
quarantined  areas  to  prevent  the 
artificial  spread  of  ALB  within  the  State. 
However,  Federal  regulations  are 
necessary  to  restrict  the  interstate 
movement  of  regulated  articles  irom  the 
quarantined  area  to  prevent  the  artificial 
spread  of  ALB  to  other  States  and 
Canada. 

The  regulations  in  §  301.51-3(a) 
provide  that  the  Administrator  of  APHIS 
will  hst  as  a  quarantined  area  each 
State,  or  each  portion  of  a  State,  in 
which  ALB  has  been  found  by  an 
inspector,  in  which  the  Administrator 
has  reason  to  believe  that  ALB  is 
present,  or  that  the  Administrator 
considers  necessary  to  regulate  because 
of  its  inseparability  for  quarantine 
enforcement  purposes  fiiom  localities 
where  ALB  has  been  found. 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  the 
State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  regulated  articles  that  are  equivalent 
to  those  imposed  by  the  regulations  on 
the  interstate  movement  of  regulated 
articles  and  the  designation  of  less  than 
an  entire  State  as  a  quarantined  area 
wiU  be  adequate  to  prevent  the  artificial 
spread  of  ALB. 

In  accordance  with  these  criteria  and 
the  recent  ALB  findings  described 
above,  we  are  amending  §  301.51-3(c) 
by  expanding  the  quarantined  area  in 
the  city  of  Chicago  and  by  quarantining 
two  new  portions  of  Cook  County,  IL. 
The  expanded  and  new  quarantined 
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areas  are  described  in  the  rule  portion 
of  this  document. 

Emergency  Action 

The  Adminispator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  th^  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportiuiity  for 
public  commeqt.  Immediate  action  is 
necessary  to  prevent  the  ALB  from 
spreading  to  noninfested  areas  of  the 
United  States. 

Because  prior  notice  and  other  public 
procediues  witn  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  ctuse  under  5  U.S.C.  553 
to  make  this  action  effective  less  than  30 
days  after  publication.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Registfr.  After  the  comment 
period  closes,  ^e  will  publish  another 
doCTunent  in  ti  e  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Ord(  ir  12866  and  Regulatory 
Flexibility  Act 

This  emergei  icy  situation  makes 
compliance  wi  th  section  603  and  timely 
compliance  wi  th  section  604  of  the 
Regulatory  Flejcibility  Act  {5  U.S.C.  601 
et  seq.)  impracticable.  If  we  determine 
that  diis  rule  v  ould  have  a  significant 
economic  impi  ict  on  a  substantial 
number  of  sma  11  entities,  then  we  will 
discuss  the  iss  jes  raised  by  section  604 
of  the  Regulate  ry  FlexibiUty  Act  in  oiu 
final  regulator  r  flexibility  analysis. 


Executive  Ord  er 

This  prograi  i/ activity 
Catalog  of  Fed^ral 


12372 

is  listed  in  the 
Domestic  Assistance 
(  25  and  is  subject  to 
Ordpr  12372,  which  requires 
consultation  with 
officials.  (See  7  CFR  part 

V-) 


under  No.  10 
Executive 
intergovemme  ntal 
State  and  loca 
3015,  subpart 

Executive  On^r  12988 

This  rule  hap  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  iule:  (1)  Preempts  all  State 
and  local  lawa  and  regulations  that  are 
inconsistent  v  ith  this  rule;  (2)  has  no 
retroactive  eff  >ct;  and  (3)  does  not 
require  admin  istrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  tl  is  rule. 

National  Envik-onmental  Policy  Act 

An  environ  nental  assessment  and 
finding  of  no  lignificant  impact  have 
been  preparec  for  this  program.  The 


assessment  provides  a  basis  for  the 
conclusion  that  a  Federal  quarantine  for 
ALB  will  not  have  a  significant  impact 
on  the  quality  of  the  hvunan 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
enviionmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  are 
available  for  public  inspection  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  copies  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  reading  room.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT,  by  calling  the 
Plant  Protection  and  Quarantine  fax 
service  at  (301)  734-3560  and 
requesting  document  niunber  0023,  or 
by  visiting  the  following  Internet  site: 
http://www.apbis.usda.gov/ppd/ead/ 
ppqdocs.html. 

Paperwork  Reduction  Act 

This  interim  rule  contsiins  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  {44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb,  ISOdd, 
150ee,  150ff,  161. 162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

2.  In  §  301.51-3,  paragraph  (c),  the 
entry  for  the  State  of  Illinois  is  amended 
as  follows: 

a.  The  entry  for  the  City  of  Chicago  is 
removed. 

b.  An  entry  for  Cook  Coimty  is  added, 
in  alphabetical  order,  to  read  as  follows. 

§  301 .51-3    Quarantined  areas. 

***** 

(c)*  *  * 


Illinois 

Coolc  County.  That  area  in  the 
Ravenswood  community  in  the  city  of 
Chicago  that  is  bounded  as  follows: 
Beginning  at  the  intersection  of  North 
Central  Avenue  and  West  Bryn  Mawr 
Avenue;  then  east  along  West  Bryn 
Mawr  Avenue  to  North  Western 
Avenue;  then  east  along  an  imaginary 
line  through  Rosehill  Cemetery  to  the 
continuation  of  West  Bryn  Mawr 
Avenue;  then  east  along  West  Bryn 
Mawr  Avenue  to  Lakeshore  Drive;  then 
east  along  an  imaginary  line  to  the 
shoreline  of  Lake  Michigan;  then  south 
along  the  shoreline  of  Lake  Michigan  to 
West  Diversey  Parkway;  then  west  along 
West  Diversey  Parkway  to  West 
Diversey  Avenue;  then  west  along  West 
Diversey  Avenue  to  North  Central 
Avenue;  then  north  along  North  Central 
Avenue,  along  the  east  edge  of  the 
Bohemian  National  Cemetery  and  across 
Northeast  Illinois  University  campus,  to 
the  point  of  beginning. 

That  area  in  the  Kilboum  Park 
community  in  the  city  of  Chicago  that 
is  boimded  as  follows:  Beginning  at  the 
intersection  of  West  Roscoe  Street  and 
North  Knox  Avenue;  then  north  along 
North  Knox  Avenue  to  West  Addison  - 
Street;  then  north  along  an  imaginary 
line  to  West  Patterson  Avenue;  then 
west  along  West  Patterson  Avenue  to 
North  Lamon  Avenue;  then  south  along 
North  Lamon  Avenue  to  West  Addison 
Street;  then  south  along  an  imaginary 
line  to  West  Roscoe  Street;  then  east 
along  West  Roscoe  Street  to  the  point  of 
beginning. 

That  area  in  the  city  of  Park  Ridge  that 
is  bounded  as  follows:  Beginning  at  the 
intersection  of  Devon  Avenue  and  South 
Dee  Road;  then  south  along  South  Dee 
Road  until  it  t\uns  into  North  East  River 
Road;  then  south  along  North  East  River 
Road  to  the  Kennedy  Expressway;  then 
west  along  the  Kennedy  Expressway  to 
the  shoreline  of  the  Des  Plaines  River; 
then  north  along  the  shoreline  of  the 
Des  Plaines  River  to  Devon  Avenue; 
then  east  along  Devon  Avenue  to  the 
point  of  beginning. 
***** 

Done  in  Washington,  DC,  this  27th  day  of 
January  2000. 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  00-2273  Filed  2-1-00;  8:45  am) 
BILUNG  CODE  3410-34-U 
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DEPARTMENT  OF  AGRICULTURE 
Agricuttural  Marketing  Service 

7  CFR  Part  961 

[Dociiet  No.  FV99-981^  RR] 

Almonds  Grown  in  Callfomia; 
Revisions  to  Requirements  Ftogarding 
Credit  for  Promotion  and  Advertising 
Activities 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
revising  the  requirements  regarding 
credit  for  promotion  and  advertising 
activities  prescribed  under  the 
administrative  rules  and  regulations  of 
the  California  almond  marketing  order 
(order).  The  order  regiilates  the  handling 
of  almonds  grown  in  California  and  is 
administered  locally  by  the  Almond 
Board  of  California  (Board).  The  order  is 
funded  through  the  collection  of 
assessments  from  almond  handlers. 
Under  the  terms  of  the  order's 
regulations,  handlers  may  receive  credit 
toward  their  assessment  obligation  for 
certain  expenditures  for  marketing 
promotion  activities,  including  paid 
advertising.  This  rule  revises  tihe 
requirements  regarding  the  activities  for 
which  handlers  may  receive  such  credit 
by  allowing  maximimi  credit  for 
promoting  almond  products,  under 
certain  conditions.  The  changes  are 
intended  to  encoiuage  and  support 
almond  product  development  and  thus 
increase  the  demand  for  almonds.  The 
changes  also  clarify  existing  regulations. 
EFFECTtVE  DATE:  March  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Engeler,  Assistant  Regional 
Manager,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA.  2202 
Monterey  Street,  suite  102B,  Fresno, 
California  93721;  telephone:  (559)  487- 
5901,  Fax:  (559)  487-5906;  or  George 
Kelhart.  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-€456; 


telephone  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Order  No. 
981,  as  amended  (7  CFR  part  981), 
regulating  the  handling  of  almonds 
grown  in  California,  hereinafter  referred 
to  as  the  "order."  The  marketing  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Ci\'il  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15KA)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jimsdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  continues  in  effect  revisions 
to  the  requirements  regarding  credit  for 
promotion  and  advertising  activities 
prescribed  under  §  981.441  of  the 
administrative  rules  and  regulations  of 
the  order.  The  order  is  funded  through 
the  collection  of  assessments  from 
almond  handlers.  Under  the  terms  of  the 
order's  regulations,  handlers  may 
receive  credit  towards  their  assessment 
obligation  for  certain  expenditures  for 
marketing  promotion  activities, 
including  paid  advertising.  This  rule 
continues  in  effect  revisions  to  the 
requirements  regarding  the  activities  for 
which  handlers  may  receive  such  credit 
by  allowing  maximiun  credit  for 
promoting  almond  products,  under 
certain  conditions.  The  changes  also 
clarify  existing  regulations.  The  changes 
are  intended  to  encourage  and  support 


almond  product  development  and  thus 
increase  the  demand  for  almonds.  This 
rule  was  unanimously  recommended  by 
the  Board  at  a  meeting  on  July  12,  1999, 
with  additional  justification  approved 
via  facsimile  vote  diuing  the  week  of 
August  30,  1999. 

The  order  provides  authority  for  the 
Board  to  incur  expenses  fw 
administering  the  order  and  to  collect 
assessments  bom  handlers  to  cover 
these  expenses.  Section  981.41(a) 
provides  authority  for  the  Board  to 
conduct  marketing  promotion  projects, 
including  pwojects  involvii^  paid 
advertising.  Section  981.41(c)  allows  the 
Board  to  credit  a  handler's  assessment 
obligation  with  all  or  a  portion  of  his  or 
her  direct  expenditiues  for  marketing 
promotion,  including  paid  advertising, 
that  promotes  the  sale  of  almonds, 
almond  products,  or  their  uses.  Section 
981.41(e)  allows  the  Board  to  prescribe 
rules  and  regulations  regarding  such 
credit  for  market  promotion,  including 
paid  advertising  activities.  Those 
regulations  are  prescribed  in  §981.441. 
The  Department  implemented  several 
Board-recommended  changes  to  the 
regulations  regarding  the  criteria  that 
must  be  met  for  handlers  to  receive 
credit  for  their  promotional  activities  in 
July  1999  (64  FT?  41023;  July  29,  1999). 
However,  the  Department  did  not 
implement  one  Board  recommendation 
concerning  credit  for  promoting  almond 
products  at  that  time  because  of 
concerns  regarding  the  lack  of  specified 
criteria  to  be  used  in  reviewing  claims 
and  concerns  about  the  claims  review 
process.  The  Board  and  its  staff 
reconsidered  the  issue,  further 
developed  the  concept,  and  submitted  a 
revised  recommendation  addressing  the 
Department's  concerns.  The  Department 
issued  an  interim  final  rule  published  in 
the  Federal  Register  on  November  1 , 
1999,  implementing  the  revised 
recommendation  (64  FR  58763).  This 
rule  continues  in  effect  the  provisions  of 
that  interim  final  rule. 

Prior  to  implementation  of  the  interim 
final  rule,  regulations  crediting 
handlers'  promotion  of  almond  products 
limited  any  such  credit  to  the  portion  of 
the  product  weight  represented  by 
almonds,  or  the  handler's  actual 
payment,  whichever  was  less.  This 
limitation,  previously  specified  in 
§981.441(e)(iv),  was  included  because  it 
was  believed  that  while  promoting 
almond  products  was  important,  such 
activity  might  also  promote  and  increase 
sales  of  other  ingredients  in  the  product. 
Therefore,  the  amoimt  of  credit  handlers 
could  receive  was  established  at  less 
than  the  maximtun  of  66%  percent.  This 
maximimi  level  is  specified  in 
§  981.441(a). 
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The  almond  i  idustry  has  historically 
been  one  of  rapi  d  growth.  Recent  years 
have  been  no  ej<ception,  as  almond 
acreage  has  inci  eased  substantially  in 
the  last  decade.  When  coupled  with 
increasing  yielcfc,  production  is 
expected  to  ach  eve  record  levels  in 
coming  years.  T  le  industry  is  faced 
with  the  prospe:t  of  selling  these  larger 
crops  at  a  profit  ible  return  to  producers. 
In  order  to  achi(  ive  this,  it  is  recognized 
that  consumptic  m  and  demand  for 
almonds  must  be  increased.  Because  a 
substantial  port  on  of  almonds  are  used 
as  ingredients,  <  n  important  method  of 
increasing  almo  ad  consumption  is 
through  increas  ng  the  consumption  of 
almond  produds. 

The  previous  regulations  allowing 
only  partial  crei  lit  for  promotion  of  all 
almond  produc  s  were  believed  to  have 
created  a  disinc  entive  for  handlers  to 
develop,  create  and  promote  almond 
products.  There  fore,  the  Board 
recommended  <  nd  the  Department 
implemented  n  vised  regidations  to 
cdlow  maximur  i  credit-back  to  handlers 
for  promoting  a  mond  products,  under 
certain  conditic  ns.  This  rule  continues 
in  effect  those  r  ;vised  regulations. 

Since  Novem  )er  2,  1999,  the  effective 
date  of  the  intei  im  final  rule 
implementing  t  lese  changes,  handlers 
have  been  able  ;o  receive  credit  against 
their  assessmen  t  obligations  in  an 
amount  not  to  t  xceed  66%  percent  of 
their  proven  ex  jenditures  for  qualified 
activities  for  pr  imotion  of  almond 
products.  To  re  :eive  this  level  of  credit, 
the  product  mu  st  be  owned  or 
distributed  by  t  le  handler  and  such 
ownership  or  d  stributorship  must  be 
stated  on  the  p;  ckage.  Handler 
ownership  or  d  stributorship  is  required 
to  eliminate  the  possible  occurrence  of 
utilizing  indusl  ry  funds  to  promote 
businesses  outs  ide  the  almond  industry. 

In  addition,  t  le  product  must  display 
the  handler's  b;  and,  or  the  words 
"California  Aln  londs"  on  the  primary, 
face  label.  This  requirement  is  intended 
to  ensure  that  t  le  clear  intent  is  to 
promote  the  co  isumption  and  use  of 
California  almc  nds,  which  is  the  basic 
requirement  fo   all  promotion  under  the 
almond  order. 

Under  the  ru  e,  maximum  credit  is 
not  allowed  foi  promotion  of  mixed  nut 
products.  In  th  ;  case  of  mixed  nuts,  and 
for  other  promi  itional  activities  of 
almond  produ(  ts  that  do  not  meet  the 
aforementione(  I  criteria,  the  amount  of 
credit  allowed  continues  to  be  the  lesser 
of  66'  i  percen  of  the  handler's  actual 
payment  or  the  t  portion  of  the  product 
weight  represe  ited  by  almonds.  Mixed 
nuts  do  not  qu  dify  for  the  maximum 
credit  because  the  thrust  of  eligible 
credit-back  pre  motion  activities  is  to 


promote  the  consumption  and  use  of 
California  almonds,  not  other  nuts. 
Also,  many  almond  handlers  are  - 
involved  in  handling  and  marketing 
other  nuts,  and  almond  funds  could 
possibly  be  used  to  promote  other  nut 
industries  and  other  nuts.  Therefore, 
mixed  nuts  continue  to  be  subject  to  the 
reduced  level  of  credit-back  based  on 
the  portion  of  the  product  weight 
represented  by  alinonds.  Accordingly, 
appropriate  changes  made  by  the 
interim  final  rule  to  §  981.441(e)(4) 
continue  in  effect  unchanged. 

Finally,  this  rule  continues  in  effect 
specific  language  in  the  introductory 
text  of  §  981.441(e)(4)  clarifying  that  no 
promotion  of  almonds  or  almond 
products  shall  be  eligible  for  credit-back 
if  the  promotion  results  in  price 
discounting  of  the  handler's  product. 
An  example  of  price  discoimting  is  as 
follows.  A  retail  store  routinely  places 
advertisements  in  a  local  newspaper  for 
various  products  in  an  attempt  to  attract 
customers.  The  advertisement  includes 
a  handler's  almonds.  The  handler  makes 
arrangements  with  the  retailer  to  pay  for 
the  advertisement.  In  essence,  this 
"discounts"  the  price  of  the  product  to 
the  retailer.  While  these  types  of 
arrangements  occur,  it  is  not  the  intent 
of  promotion  under  the  almond  order  to 
subsidize  such  activities  through  the 
credit-back  program.  Price  discoimting 
has  not  been  allowed  under  the 
program,  and  this  rule  adds  specific 
language  to  the  regulations  for  clarity. 

Tne  Board  recommended  that  these 
changes  be  applied  retroactively  to 
August  1,  1999.  This  would  allow  the 
revised  regulations  to  apply  to  all 
promotional  activities  conducted  from 
the  beginning  of  the  1999-2000  crop 
year  forward.  The  crop  year  began 
August  1,  1999,  and  ends  July  31,  2000. 
Section  981.441  specifies  the 
procedures  that  the  Board  follows  in 
granting  credit  and  billing  handlers.  The 
effective  date  of  the  interim  final  rule 
was  November  2,  1999,  and  the 
provisions  of  the  revised  regulation  will 
continue  to  be  in  effect  from  that  date 
forward.  Handler  activities  were 
conducted  under  program  parameters  in 
effect  prior  to  the  effective  date  of  the 
interim  final  rule.  Therefore,  those 
parameters  for  activities  conducted 
prior  to  the  rule's  effective  date  should 
be  followed.  Accordingly,  handlers 
promoting  products  containing  almonds 
prior  to  November  2,  1999,  will  be 
eligible  to  receive  Credit-Back  based  on 
the  portion  of  the  product  weight 
represented  by  almonds,  or  the 
handler's  actual  payment,  whichever  is 
less.  For  activities  conducted  on  or  after 
November  2,  1999,  the  activities  must 
meet  the  revised  criteria  for  handlers  to 


be  eligible  to  receive  Credit-Back  at  the 
maximum  of  66%  percent  for  promoting 
almond  products.  Submission  of 
dociunentation  should  continue  to  be 
made  in  accordance  with  the  provisions 
of  the  regulations  as  amended  by  the 
final  rule  that  appeared  in  the  July  29, 
1999,  Federal  Register  at  64  FR  41023. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  piu-pose  of  the- RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  105  handlers 
of  California  almonds  who  are  subject  to 
regulation  under  the  order  and 
approximately  6,000  almond  producers 
in  the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultiu'al  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000. 

Based  on  the  most  current  data 
available,  about  54  percent  of  the 
handlers  ship  under  $5,000,000  worth 
of  almonds  and  46  percent  ship  over 
$5,000,000  worth  on  an  annual  basis.  In 
addition,  based  on  acreage,  production, 
and  grower  prices  reported  by  the 
National  Agricultural  Statistics  Service, 
and  the  total  number  of  almond 
growers,  the  average  aimual  grower 
revenue  is  approximately  $195,000.  In 
view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of  handlers 
and  producers  of  California  almonds 
may  be  classified  as  small  entities. 

This  rule  continues  in  effect  the 
provisions  of  an  interim  final  rule  made 
effective  on  November  2.  1999,  revising 
the  requirements  regarding  credit  for 
promotion  and  advertising  activities 
prescribed  under  §  981.441  of  the 
administrative  rules  and  regulations  of 
the  order,  and  clarifies  the  intent  of  one 
aspect  of  the  existing  regulations.  The 
order  is  funded  through  the  collection  of 
assessments  from  almond  handlers. 
Under  the  terms  of  the  order's 
regulations,  handlers  may  receive  credit 
towards  their  assessment  obligation  for 
certain  expenditures  for  marketing 
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promotion  activities,  including  paid 
advertising.  This  rule  continues  in  effect 
revisions  to  the  requirements  regarding 
the  activities  for  which  handlers  may 
receive  such  credit  by  allowing 
maximiun  credit  for  promoting  almond 
products,  imder  certain  conditions.  The 
revisions  also  clarify  existing 
regulations  regarding  disallowing 
promotional  activities  that  result  in 
price  discounting.  The  changes  are 
intended  to  encoiu^ge  and  support 
almond  product  development  and  thus 
increase  the  demand  for  almonds. 

Prior  to  implementation  of  the  interim 
final  rule  on  November  2,  1999, 
regulations  concerning  crediting 
handlers'  promotion  of  almond  products 
limited  any  such  credit  to  the  portion  of 
the  product  weight  represented  by 
almonds,  or  the  handler's  actual 
paj^ment,  whichever  is  less.  This 
limitation  was  included  because  it  was 
believed  that  while  promoting  almond 
products  was  important,  such  activity 
may  also  promote  and  increase  sales  of 
other  ingredients  in  the  product. 
Therefore,  the  amount  of  credit  handlers 
could  receive  was  established  at  less 
than  the  maximum  of  66%  percent.  It  is 
now  believed  that  the  potential  for 
increasing  demand  for  almonds  by 
providing  incentive  through  allowing 
maximum  credit  alleviates  the  prior 
concerns  regarding  promoting  other 
ingredients. 

Regarding  the  impact  of  this  rule  on 
affected  entities,  the  changes  specified 
herein  regarding  credit  for  product 
*  development  are  designed  to  provide 
incentive  to  almond  handlers  to  create, 
develop,  and  promote  almond  products. 
Almonds  are  widely  used  as  ingredients 
in  other  products,  thus  an  important 
method  of  increasing  almond 
consumption  and  demand  is  through 
increasing  sedes  of  almond  products. 
Handlers  in  the  almond  industry  will  be 
rewarded  for  their  innovation  in 
developing  almond  products,  while  the 
entire  industry  will  benefit  fi-om  the 
resulting  increased  demand.  Thus,  the 
impact  on  all  growers  and  handlers  in 
the  almond  industry  is  expected  to  be 
positive.  This  is  an  additional  tool  for 
the  industry  to  use  to  increase  demand 
for  their  product  in  the  face  of 
increasing  supplies. 

The  changes  regarding  price 
discounting  clarify  that  handlers  can  not 
receive  credit-back  for  promotional 
activities  that  result  in  price  discoimting 
of  product.  This  activity  has  not  been 
allowed  imder  the  regulations  as  it  does 
not  meet  the  intent  of  the  program;  the 
changes  merely  clarify  the  existing 
regulations.  Disallowing  price 
discoimting  results  in  a  more  efficient 


and  effective  use  of  industry  promotion 
funds. 

Alternatives  to  the  changes  were 
considered.  One  alternative  was  to  leave 
the  regidations  as  they  existed  prior  to 
implementation  of  the  interim  final  rule. 
However,  this  did  not  address  the  issue 
of  providing  incentive  and 
encouragement  to  handlers  to  promote 
almond  products.  Another  alternative 
was  to  allow  maximum  credit  only  for 
new  or  unique  products,  with  the  Board 
to  determine  what  products  fit  that 
description.  This  alternative  was 
initially  recommended  by  the  Board  but 
was  not  implemented  by  the 
Department  because  of  concerns 
regarding  the  lack  of  specified  criteria  to 
be  used  in  reviewing  claims,  and 
concerns  about  the  claims  review 
process.  A  third  alternative  considered 
was  to  aUow  maximum  credit-back  for 
all  promotions  concerning  almond 
products.  However,  it  was  determined 
that  certain  criteria  should  be  applied  to 
product  promotions  to  meet  the  intent  ' 
of  the  program,  for  the  following 
reasons.  To  receive  maximum  aredit- 
back,  the  product  must  be  owned  or 
distributed  by  the  handler,  to  ensure 
that  credit  is  not  granted  for  promoting 
products  or  businesses  outside  the 
almond  industry.  Packages  must  be 
labeled  with  the  handler's  name  or  the 
words  "California  Almonds"  to  help 
ensitfe  the  intent  is  to  promote  the 
consumption  and  use  of  CaUfomia 
almonds,  which  is  the  basic  requirement 
for  all  promotion  under  the  order. 
Mixed  nuts  are  subject  to  a  reduced 
level  of  credit-back  because  handlers  are 
and  can  be  involved  in  handling  and 
marketing  other  nuts,  and  if  maximum 
credit  were  allowed,  this  could  result  in 
almond  industry  funds  being  used  to 
promote  other  nut  industries  and  other 
nuts.  Moreover,,the  thrust  of  eligible 
credit-back  promotion  activities  is  to 
promote  the  consumption  of  California 
almonds,  not  other  nuts,  and  it  would 
not  be  appropriate  to  give  mixed  nut 
products  the  full  66%  credit. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  almond 
handlers.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  information 
collection  requirements  that  are 
contained  in  this  rule  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  No.  0581- 
0071.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  In  addition,  as  noted  in 


the  initial  regulatory  flexibility  analysis, 
the  Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap  or  conflict  with  this  rule. 

Additionally,  the  Board  meeting  was 
widely  publicized  throughout  the 
almond  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Board 
deliberations.  Like  all  Board  meetings, 
the  July  12,  1999,  meeting  was  a  public 
meeting  and  all  entities,  both  large  and 
small,  were  able  to  express  their  views 
on  this  issue.  The  Board  itself  is 
composed  of  10  members,  of  which  5 
are  producers  and  5  are  handlers. 
Also,  the  Board  has  a  number  of 
appointed  committees  to  review  certain 
issues  and  make  recommendations  to 
the  Board.  The  Board  formed  a  task 
force  in  July  1998  to  review  its  credit- 
back  advertising  program.  The  task  force 
met  periodically  during  the  following 
months  to  review  the  program  and 
consider  appropriate  changes.  The  task 
force  presented  its  recommendations  to 
the  Board's  Public  Relations  and 
Advertising  Committee  on  November 
13, 1998,  and  that  committee  presented 
its  recommendations  to  the  Board  on 
December  2,  1998,  and  March  5, 1999. 
The  Department  subsequently 
implemented  all  of  the  Board's 
recommended  changes,  except  for  those 
relating  to  almond  products.  The  Board 
again  reconunended  the  changes 
associated  with  almond  products  on 
July  12, 1999,  and  its  Public  Relations 
and  Advertising  Committee  and  staff 
developed  further  clarification  and 
justification  for  those  changes  which 
were  approved  by  a  Board  facsimile  vote 
during  the  week  of  August  30,  1999.  All 
of  these  meetings  were  open  to  the 
pubUc,  and  both  large  and  small  entities 
were  able  to  participate  and  express 
their  views. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  November  1, 1999.  Copies  of 
the  rule  were  mailed  to  all  Board 
members  and  almond  handlers.  In 
addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register.  That  rule  provided  for 
a  60-day  conunent  period  which  ended 
January  3,  2000.  No  comments  were 
received. 

A  small  business  guide  on  complying 
with  fiiiit,  vegetable  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 
http://www.ams.usda.gov/fv/moab/ 
.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 
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After  considei  ation  of  all  relevant 
material  present  sd,  including  the 
information  and  recommendation 
submitted  by  thi ;  Board  and  other 
available  inform  ation,  it  is  found  that 
finalizing  the  in  erim  final  rule,  without 
change,  as  publi  shed  in  the  Federal 
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that  operators  have  a  clear 
iinderstanding  of  the  unsafe  condition. 

DATES:  Effective:  January  4,  2000. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
January  4,  2000  (64  FR  71001,  December 
20, 1999). 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Lqs  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On 
December  7,  1999,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  99- 
26-03,  amendment  39-11463  (64  FR 
71001,  December  20,  1999),  which 
applies  to  certain  McDormell  Douglas 
Model  MD-11  series  airplanes.  That  AD 
requires  repetitive  general  visual 
inspections  of  the  power  feeder  cables, 
terminal  strip,  fuseholder,  and  fuses  of 
the  galley  load  control  unit  (GLCU) 
within  the  No.  3  bay  electrical  power 
center  to  detect  damage;  and  corrective 
actions,  if  necessary.  That  AD  was 
prompted  by  an  incident  of  no  power  to 
the  aft  galleys  and  two  incidents  of 
sparking  sounds  coming  from  the  aft 
galleys  due  to  damage  of  the  No.  3  and 
4  wire  assembly  terminal  lugs  and 
overheating  of  the  power  feeder  cables 
on  the  03  GLCU.  The  actions  required 
by  that  AD  are  intended  to  prevent  such 
damage  due  to  the  accumulated  effects 
over  time  from  overheating  of  the  power 
feeder  cables  on  the  G3  GLCU,  which 
could  result  in  smoke  and  fire  in  the  G3 
galley. 

Need  for  the  Correction 

Although  the  unsafe  condition 
described  in  AD  99-26-03  specified  that 
smoke  and  fire  could  occur  in  the  G3 
galley,  the  FAA  recently  has  obtained 
information  indicating  that  the  correct 
location  is  in  the  Central  Accessory 
Compartment  (CAC).  This  action  also 
revises  the  statement  of  the  unsafe 
condition  to  specify  the  correct  location 
of  the  power  feeder  cable.  The  unsafe 
condition  described  in  AD  99-26-03 
specified  the  "power  feeder  cable  on  the 
G3  galley  load  control  unit  (GLCU)." 
The  correct  locations  of  the  power 
feeder  cables  are  on  the  No.  3  and  4 
GLCU.  Therefore,  the  statement  of  the 
unsafe  condition  has  been  revised  to 
read,  "to  prevent  damage  to  the  wire 
assembly  terminal  lugs  and  overheating 
of  the  power  feeder  cables  on  the  No.  3. 


and  4  GLCU,  which  could  result  in 
smoke  and  fire  in  the  CAC. 

The  FAA  has  determined  that  a    . 
correction  to  AD  99-26-03  is  necessary. 
This  action  will  provide  operators  with 
a  clear  understanding  of  the  location 
where  fire  and  smoke  may  occur  if  the 
specified  unsafe  condition  is  not 
prevented. 

Correction  of  Publication 

This  dociunent  corrects  the  errors  and  ' 
correctly  adds  the  AD  as  an  amendment . 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

The  AD  is  reprinted  in  its  entirety  for 
the  convenience  of  affected  operators. 
The  effective  date  of  the  AD  remains 
January  4,  2000. 

Since  this  action  only  corrects  the 
location  of  potential  fire  and  smoke 
described  in  the  description  of  the 
unsafe  condition  and  revises  certain 
associations  with  the  power  feeder  wire 
assembly,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  the 
FAA  has  determined  that  notice  and 
public  procedures  are  uimecessary. 

List  of  Subject  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39j  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Corrected] 

2.  Section  39.13  is  amended  by 
correctly  adding  the  following 
airworthiness  directive  (AD): 

99-26-03  CI  McDonnell  Douglas: 

Amendment  39-11463.  Docket  99-NM- 

262-AD. 
Applicability.  Model  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MDl  1-24A160, 
Revision  01,  dated  November  11,  1999; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
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requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
ahemative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  wire  assembly 
terminal  lugs  and  power  feeder  cables  due  to 
the  accumulated  effects  over  time  from 
overheating  of  the  power  feeder  cables  on  the 
No.  3  and  4  galley  load  control  unit  (GLCU), 
which  cofuld  result  in  smoke  and  fire  in  the 
central  accessory  compartment  (CAC); 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  general  visual 
inspection  of  the  power  feeder  cables, 
terminal  strip,  fuseholder,  and  fuses  of  the 
GLCU  within  the  No.  3  bay  electrical  power 
center  to  detect  damage  (i.e.,  discoloration  of 
affected  parts  or  loose  attachments)  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-24A160,  dated 
August  30, 1999;  or  Revision  01,  dated 
November  11,  1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
.  level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked."' 

(1)  If  no  damage  is  detected  during  any 
inspection  required  by  this  AD,  repeat  the 
general  visual  inspection  thereafter  at 
intervals  not  to  exceed  600  flight  hours. 

(2)  If  any  damage  is  detected  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  replace  the  power  feeder 
cables,  fuseholder.  and/or  fuses,  as 
applicable,  in  accordance  with  the  service 
bulletin.  Repeat  the  general  visual  inspection 
thereafter  at  intervals  not  to  exceed  600  flight 
hours. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACC), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 


Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A160,  dated  August  30, 
1999;  or  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A160,  Revision  01,  dated 
November  11,  1999.  The  incorporation  by 
reference  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  January 
4,  2000  (64  FR  71001,  December  20,  1999). 
Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention:  Technical 
Publications  Business  Administration,  Dept. 
C1-L51  (2-0).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington.  DC. 

(e)  The  effective  date  of  this  amendment 
remains  January  4,  2000. 

Issued  in  Renton,  Washington,  on  January 
26,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-2091  Filed  2-1-00;  8:45  am] 
BtLUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  99-AGL-42] 

Modification  of  Class  E  Airspace; 
Marquette,  Ml;  Revocation  of  Class  E 
Airspace;  Sawyer,  Ml,  and  K.I.  Sawyer, 
Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  On  December  3,  1999,  the 
FAA  published  a  final  rule  modifying 
Class  E  airspace  at  Marquette,  MI,  and 
revoking  the  Class  E  airspace  at  Sawyer, 
MI,  and  K.I.  Sawyer,  MI.  An  integral 
part  of  this  airspace  action  is  the 
decommissioning  of  the  Marquette,  MI, 
VHF  Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME) 
(MQT)  and  commissioning  of  the  new 


Gwinn.  MI.  VOR/DME  (GWI).  In  review 
of  the  delay  in  the  commissioning,  due 
to  construction,  of  the  new  Gwinn  VOR/ 
DME,  the  effective  date  of  this  final  rule 
is  delayed  imtil  further  notice. 

EFFECTIVE  DATE:  The  effective  date  of 
0901  UTC,  February  24,  2000  for  Uie 
final  rule  published  at  64  FR  67713  is 
delayed  indefinitely.  FAA  will  publish 
a  dociunent  in  the  Federal  Register 
establishing  a  new  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division. 
Airspace  Branch.  AGI^520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION:  On 

December  3.  1999,  the  FAA  published  a 
final  rule  modifying  Class  E  airspace  at 
Marquette,  MI,  and  revoking  the  Class  E 
airspace  at  Sawyer.  MI.  and  K.I.  Sawyer, 
MI  (64  FR  67713).  Due  to  a  delay  in 
construction,  and  subsequent 
commissioning,  of  the  new  Gwinn.  MI, 
VOR/DME  this  airspace  action  cannot 
be  implemented  on  the  original  effective 
date. 

Accordingly,  the  effective  date  of  the 
modification  of  the  Class  E  airspace  at 
Marquette,  MI.  and  the  revocation  of  the 
Class  E  airspace  at  Sawyer,  MI.  and  K.I. 
Sawyer,  MI,  is  delayed  until  further 
notice.  In  consideration  of  the  foregoing, 
the  effective  date  of  February  24.  2000, 
for  the  final  rule  modifying  Class  E 
airspace  at  Marquette,  MI,  and  revoking 
the  Class  E  airspace  at  Sawyer,  MI,  and 
K.I.  Sawyer,  MI  (64  FR  67713,  December 
3.  1999)  is  delayed  until  further  notice. 

Dated:  Issued  in  Des  Plaines,  Illinois  on 
January  18.  2000. 
Christopher  R.  Blum, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  00-2251  Filed  2-1-00;  8:45  am] 

BILLING  CODE  4910-13-«l 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-51] 

Establishment  of  Class  E  Airspace; 
Garrison,  ND 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 

action:  Final  rule. 
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EFFECTIVE  DATE  0901  UTC,  April  20, 

2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denis  C.  Burke^  Air  Traffic  Division, 
Airspace  Branc  ti,  AGL-520.  Federal 
Aviation  Admiaistration,  2300  East 
Devon  Avenue  Des  Plaines.  Illinois 
60018,  telephoie  (847)  294-7568. 

SUPPLEMENTAR1  INFORMATION: 

History 

On  Wednesd  ay,  November  3,  1999. 
the  FAA  proposed  to  amend  14  CFR 
part  71  to  estab  lish  Class  E  airspace  at 
Garrison,  ND  (( I4  FR  59690).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contair  Instrument  Flight  Rules 
(IFR)  operation  s  in  controlled  airspace 
during  portion  >  of  the  terminal 
operation  and  vhile  transiting  between 
the  enroute  am  I  terminal  environments. 
Interested  part  es  were  invited  to 
participate  in  t  lis  rulemaking 
proceeding  by  iubmitting  written 
comments  on  t  le  proposal  to  the  FAA. 
No  comments  <  )bjecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  ft  r  airspace  areas 
extending  upv*  ard  from  700  feet  or  more 
above  the  surfi  ce  of  the  Earth  are 
published  in  p  iragraph  6005  of  FAA 
Order  7400.9G  dated  September  1.  1999. 
and  effective  S  sptember  16,  1999.  which 
is  incorporatec  by  reference  in  14  CFR 
71.1.  the  Class  E  airspace  designation 
listed  in  this  d  jcument  will  be 
published  sub  equently  in  the  Order. 

The  Rule 
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Is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air).  Adoption  of  the 
Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999.  and  effective 
September  16,  1999  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  Feet  or  more 
above  the  surface  of  the  earth. 

AGL  ND  E5    Garrison.  ND  [New] 

Garrison  Municipal  Airport.  ND 

(l^t.  47''39'21''  N.  long.  101°26'14''  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.4-mile 

radius  of  Garrison  Municipal  Airport. 

***** 

Issued  in  Des  Plaines,  Illinois  on  January 
7.  2000. 

Christopher  R.  Blum, 
Manager.  Air  Traffic  Division. 
IFR  Doc.  00-2255  Filed  2-1-00;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docicet  No.  99-AGL-53] 

IModification  of  Class  E  Airspace; 
Bemidji,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Bemidji.  MN.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (Rwry)  31  has  been  developed 
for  Bemidji-Beltrami  County  Airport. 
Controlled  airspace  extending  upward 
from  the  surface  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  increases  the  radius  of  the 
existing  controlled  airspace  for  this 
airport. 

EFFECTIVE  DATE:  0901  UTC.  April  20. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denis  C.  Burke,  Air  Traffic  Division. 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday.  November  3.  1999, 
the  FAA  proposed  to  amend  14  CFR 
part  71  to  modify  Class  E  airspace  at 
Bemidji,  MN  (64  FR  59687).  The 
proposal  was  to  modify  controlled 
airspace  extending  upward  from  the 
surface  to  contain  Instrument  Flight 
Rules  (IFR)  operations  in  controlled 
eiirspace  diu^ing  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  arteas 
extending  upward  from  the  surface  are 
published  in  paragraph  6002  and  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9G  dated  September  1, 1999, 
and  effective  September  16, 1999,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
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The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Bemidji, 
MN,  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  31  SIAP  for 
Bemidji-Beltrami  Coimty  Airport  by 
modifying  the  existing  controlled 
airspace.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665,  3  CFR, 
1959-1963  Com.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  die  Federal  Aviation 
Administration  Order  7400. 90,  Airspace 
Designations  cind  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AGL  MN  E2    Bemidji,  MN  [Revised] 

Bemidji-Beltrami  County  Airport,  MN 
(Lat.  47°30'34''  N.,  long.  094°56'01''  W.) 


Within  a  4.6-mile  radius  of  the  Bemidiji- 
Beltrami  County  Airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airman.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/facility  Directory. 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AGL  MN  E5    Bemidji,  MN  [Revised] 

Bemidji-Beltrami  County  Airport,  MN 
(Lat.  47°  30'34''  N.,  long.  094°56'  01"  W 
That  airspace  extending  upward  from  700 

fee  above  the  surface  within  a  6.6-mile  radius 

of  Bemidiji-Beltrami  County  Airport. 

***** 

Issued  in  Des  Plaines,  Illinois  on  January 
7,  2000. 

Christopher  R.  Blum, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  00-2256  Filed  2-1-00;  8:45  am] 
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Steubenville,  OH  (63  FR  59689).  The 
proposal  was  to  modify  controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  to  contain  Instrument 
Flight  Rules  (IFR)  operations  in 
controlled  airspace  during  portions  of 
the  terminal  operation  and  while    . 
transiting  between  the  enroute  and 
terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  bom 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400. 9G  dated  September  1, 
1999,  and  effective  September  16,  1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequenUy  in  the  Order. 


DEPARTMENT  OF  TRANSPORTATION      The  Rule 


Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-52] 

Modification  of  Class  E  Airspace; 
Steubenville,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Steubenville,  OH.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP), 
293°  helicopter  point  in  space  approach, 
has  been  developed  for  Trinity  West 
Hospital.  Controlled  airspace  extending 
upward  from  700  to  1200"  feet  above 
groimd  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  modifies  the  existing  controlled 
airspace  for  Steubenville,  OH,  to  the 
northeast  in  order  to  include  the  point 
in  space  Approach  serving  Trinity  West 
Hospital. 

EFFECTIVE  DATE:  0901  UTC,  April  20, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday,  November  3,  1999, 
the  FAA  proposed  to  amend  14  CFR 
part  71  to  modify  Class  E  airspace  at 


This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at 
Steubenville,  OH,  to  accommodate 
aircraft  executing  the  proposed  GPS 
SIAP  293°  helicopter  point  in  space 
approach  for  Trinity  West  Hospital  by 
modifying  the  existing  controlled 
airspace.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  oidy  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator}'  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS, 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  autho  -ity  citation  for  part  71 
continues  to  raid  as  follows: 


Authority:  49 
40120;  E.O.  1085f4 
1959-1963  Com]  i 


J.S.C.  106(g],  40103,  40113, 
24  FR  95665,  3  CFR, 
p.  389. 


S71.1    [Amended] 

2.  The  incor]  (oration  by  reference  in 
14  CFR  71.1  ofjthe  Federal  Aviation 
Administratioq  Order  7400. 9G,  Airspace 
Designations  alid  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16,  [1999,  is  amended  as 
follows: 


Paragraph  6005 
extending  upwaid  fi 
above  the  surfao  ^ 


AGL  OH  E5 

Steubenville 
(Lat.  40°21'34 

Trinity  West  Ho^ital,  OH 

Point  In  Space  Cpord 

(Lat.  40°22'00 

That  airspace 
feet  above  the  sutface 
radius  of  Jefferso  n 
within  a  6.0-mil 
serving  Trinity 
airspace  within 
airspace  area. 


St^benville,  OH  [Revised] 

Jefferson  County  Airport.  OH 
N.,long.  080°42'00"W. 


Class  E  airspace  areas 
rom  700  Feet  or  more 
of  the  earth. 


inates 
N.,  long.  080°39'31"W.) 
Extending  upward  from  700 
within  a  6.3-mile 
County  Airport,  and 
radius  of  the  point  in  space 
Hospital,  excluding  the 
Wheeling,  WV,  Class  E 


V  'est 
tie 


Issued  in  Des  ^laines,  Illinois  on  January 
7.  2000. 
Christopher  R. 
Manager,  Air  Tro  ffi 
(FR  Doc.  00-225  ' : 
BtUINQ  CODE  4910-  13-M 


um, 

ic  Division. 

Filed  2-1-00:  8:45  am) 


DEPARTMENl  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  7' 

[Airspace  Dock«  t  No.  99-AGL-S4] 

Modification  of  Class  E  Airspace; 
Cooperstown,  ND 


AGENCY:  Feder  il 
Administratioi 
ACTION:  Final 


rile. 


SUMMARY 

airspace  at 
of  the  controlled 
State  of  North 
portion  of  Clas  i 
in  the  vicinity 
Controlled 


Aviation 
(FAA).  DOT. 


This  action  modifies  Class  E 
Coc  perstown,  ND.  A  review 
airspace  within  the 
Dakota  indicated  a  small 

G  uncontrolled  airspace 
jf  Cooperstown,  ND. 
extending  upward 


airs  jace  i 


from  1200  feet  above  ground  level  (AGL) 
is  needed  to  allow  the  FAA  to  provide 
safe  and  efficient  air  traffic  control 
services  for  aircraft  executing  enroute 
and  terminal  instrument  procedures 
into  and  out  of  Grand  Forks 
International  Airport.  This  small  portion 
of  uncontrolled  airspace,  in  the 
southwest  quadrant  of  Grand  Forks 
Approach  Control  airspace,  causes 
confusion  for  both  pilots  and  controllers 
and  does  not  allow  for  consistent 
application  of  instrument  flight  rules  in 
a  critical  area  servicing  the  Grand  Forks 
International  Airport.  This  action 
eliminates  the  Class  G  airspace 
approximately  15  nautical  miles  to  the 
southeast  of  Cooperstown  Airport. 

EFFECTIVE  DATE:  0901  UTC,  April  20. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denis  C.  Biu^ke,  Air  Traffic  Division, 
Airspace  Branch,  AGL,-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday,  November  3,  1999, 
the  FAA  proposed  to  amend  14  CFR 
part  71  to  modify  Class  E  airspace  at 
Cooperstown.  ND  (64  FR  59689).  The 
proposal  was  to  modify  controlled 
airspace  extending  upward  from  1200 
feet  AGL  to  contain  Instrument  Flight 
rules  (IFR)  operations  in  controlled 
airspace  d\u"ing  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  svuface  of  the  Earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9G  dated  September  1,  1999, 
and  effective  September  16,  1999,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at 
Cooperstown,  ND,  to  accommodate 
aircraft  executing  instnunent  flight 
procedures  into  and  out  of  Grand  Forks 
International  Airport  by  modifying  the 
existing  controlled  airspace.  A  small 
portion  of  uncontrolled  airspace  to  the 
southeast  of  Cooperstown  Airport  will 


be  eliminated.  The  area  will  be  depicted 
on  appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciuxent.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

Adoption  of  the  Amendment 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665.  3  CFR. 
1959-1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1.  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows:  ' 


Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  Feet  or  more  . 
above  the  surface  of  the  earth. 


AGL  ND  E5    Cooperstown,  ND  [Revised] 

Cooperstown  Municipal  Airport.  ND 

(Lat.  47°25'22''  N.,  long.  098°06'21''  W.) 
Devils  Lake  VOR/DME 

(Lat.  48°06'55"  N.,  long.  098°54'45"  W.) 
Fargo,  Hector  International  Airport,  ND 

(Lat.  46°55'10''  N.,  long.  096°48'54''  W.) 
Grand  Forks  AFB,  ND 

(Lat.  47"'57'40"  N.,  long.  097°24'04''  W.) 
Jamestown  VOR/DME 
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(Lat.  46°55'58''  N.,  long.  098'=40'44''  W.) 
Valley  City,  Barnes  County  Municipal 
Airport,  ND 
(Lat.  46°56'28"  N.,  long.  098°01'03"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Cooperstown  Municipal  Airport 
and  that  airspace  extending  upward  from 
1,200  feet  above  the  surface  within  an  area 
bounded  on  the  north  by  V430;  on  the 
northeast  by  the  34.0-mile  radius  of  Grand 
Forks  AFB;  on  the  southeast  by  the  40.0-raile 
radius  of  Fargo,  Hector  International  Airport; 
on  the  south  by  V2-510  east  of  Valley  City, 
ND,  the  7.9-mile  radius  of  Valley  City,  Barnes 
County  Municipal  Airport,  and  V2-510  west 
of  Valley  City,  ND;  on  the  southwest  by  the 
16.5-mile  radius  of  the  Jamestown  VOR/ 
DME;  on  the  west  by  VI 70;  and  on  the 
northwest  by  the  22.0-mile  radius  of  the 
Devils  Lake  VOR/DME. 


Issued  in  Des  Plaines,  Illinois  on  January 
7.  2000. 

Christopher  R.  Blum, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  00-2258  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  491fr-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart97 

[Docket  No.  29908;  Amdt.  No.  1972] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAP's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  conunissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 


ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examinatioii — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAP's,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Dociunents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  SIAP's.  The  complete  regulatory 
description  of  each  SLAP  is  contained  in 
official  FAA  form  documents  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  niunber  of  SIAP's,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 


by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  sections,  with  the  types 
and  effective  dates  of  the  SLAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  The 
SIAP's  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instnmient  Procedures  (TERPS).  In 
developing  these  SL\Ps,  the  TERPS 
criteria  were  applied  to  the  conditions 
existing  or  anticipated  at  the  affected 
airports. 

"The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with  a 
Global  Positioning  System  (GPS)  and/or 
Flight  Management  System  (FMS) 
equipment.  In  consideration  of  the 
above,  the  applicable  SIAP's  will  be 
altered  to  include  "or  GPS  or  FMS"  in 
the  title  without  otherwise  reviewing  or 
modifying  the  procedure.  (Once  a  stand 
alone  GPS  or  FMS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS  or  FMS"  from 
these  non-localizer,  non-  precision 
instrument  approach  procedure  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  current  SLAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment.  In 
consideration  of  {he  above,  those  SLAP's 
cuarentlv  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP's. 

Because  of  the  close  and  immediate 
relationship  between  these  SIAP's  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SLAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
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Executive  Ordfer  12866;  (2)  is  not  a 
"significant  n|le"  under  EK3T 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Fehtuary  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  nnnimal.  For  the  same 
reason,  the  FaL\  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  sm4ll  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiecl^  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Waanington,  DC  on  January  21, 
2000. 
L.  Nicholas  Laccy, 

Director,  Flight  Standards  Service. 

Adoption  office  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  follows: 


PART97— STi 
APPROACH 


^NOARD  INSTRUMENT 
tOCEDURES 


1.  The  authcrity  citation  for  part  97 
continues  to  mad: 


Authority:  49 
40113-40114,4)120 
44719.44721-41722 


U.S.C.  106(g).  40103,  40106, 
,44502.44514.44701, 


H9TJ23, 97.27, 
[Amended] 

2.  Amend 
97.35,  as  appr6priat 


97.33,  and  97.35 


9' 


revismg 
SIAP's, 
dates  specifie< 


23,  97.27,  97.33  and 
e,  by  adding, 
or  retnoving  the  following 
effecti  ve  at  0901  UTC  on  the 


'ECfective 


Ami  It 


Ki 


Am<  t 


Anchorage,  AK 

RWY6R 
Anchorage.  AK 

6R,  Amdt  121 
Kingman,  AZ. 

RWY  21. 
Kingman,  AZ 

Amdt6A 
Georgetown.  DI 

VOR/DME 

3A,  cance: 

Georgetown,  DE 

VOR/DME 
Brunswick,  GA 

NDB  or  GPS 

CANCELLED 
Brunswick,  GA, 

NDB.  RWY  7, 
Hutchinson,  KS , 

GPS  RWY  3, 
Hutchinson,  KS . 

RWY  3,  Amd 
Hutchinson,  KS , 

GPS  RWY  13 
Hutchinson,  KS, 

RWY  13, 
Minden,  LA,  M 

RWY  1,  Amd 


1  'ebruary  24,  2000 

Anchorage  Intl,  VOR  or  GPS 

12B,  CANCELLED 
Anchorage  InU.  VOR  RWY 


ngman,  VOR/DME  or  GPS 
6A,  CANCELLED 
ingman,  VOR/DME  RWY  21, 


,  Georgetown/Sussex  County, 
R}  AV  or  GPS  RWY  22,  Amdt 
L1£D 

,  Georgetown/Sussex  County, 
RI^AV  RWY  22,  Amdt  3A 

Brunswick/Glynco  Jetport, 
ftWY  7,  Amdt  10, 


Brunswick/Glynco  Jetport, 
Amdt  10 

Hutchinson  Muni,  VOR  or 
Amdt  18B,  CANCELLED 

Hutchinson  Muni,  VOR 

18B 

Hutchinson  Muni,  NDB  or 

Amdt  14B,  CANCELLED 

Hutchinson  Muni,  NDB 

:14B 
nden-Webster,  NDB  or  GPS 

2,  CANCELLED 


Minden,  LA,  Minden-Webster,  NDB  RWY  1, 

Amdt  2 
Minden,  LA,  Minden-Webster,  NDB  or  GPS 

RWY  19,  Amdt  2,  CANCELLED 
Minden.  LA,  Minden-Webster,  NDB  RWY  19, 

Amdt  2 
Ava.  MO,  Ava  Bill  Martin  Memorial,  VOR/ 

DME  RNAV  or  GPS  RWY  31,  Amdt  lA, 

CANCELLED 
Ava,  MO,  Ava  Bill  Martin  Memorial,  VOR/ 

DME  RNAV  RWY  31.  Amdt  lA 
Grain  Valley,  MO,  Grain  Valley  /East  Kansas 

City,  VOR/DME  RNAV  or  GPS  RWY  27, 

Amdt  1,  CANCELLED 
Grain  Valley,  MO,  Grain  Valley  /East  Kansas 

City,  VOR/DME  RNAV  RWY  27,  Amdt  1 
Rolla/Vichy,  MO,  Rolla  National,  VOR/DME 

or  GPS  RWY  4,  Amdt  2B,  CANCELLED 
Rolla/Vichy,  MO,  Rolla  NaUonal,  VOR/DME 

RWY  4,  Amdt  2B 
Gul^ort,  MS,  Gulfport-Biloxi  Regional,  VOR/ 

DME  or  TACAN  or  GPS  RWY  14.  Amdt  2a. 

CANCELLED 
Gulfport,  MS,  Gul^ort-Biloxi  Regional,  VOR/ 

DME  or  TACAN  RWY  14,  Amdt  2a 
Ahoskie,  NC.  Ahoskie/Tri-County,  NDB  or 

GPS  RWY  1,  Amdt  ID,  CANCELLED 
Ahoskie,  NC,  Ahoskie/Tri-County,  NDB  RWY 

1,  Amdt  ID 
Hebron,  NE,  Hebron  Muni.  NDB  or  GPS  RWY 

12,  Amdt  3 A.  CANCELLED 
Hebron,  NE,  Hebron  Muni,  NDB  RWY  12, 

Amdt  3A 
Clovis,  NM,  Clovis  Muni,  NDB  or  GPS  RWY 

4,  Amdt  3,  CANCELLED 
Clovis,  NM,  Clovis  Muni,  NDB  RWY  4,  Amdt 

3 
Clovis,  NM,  Clovis  Muni,  VOR  or  GPS  RWY 

22,  Amdt  3,  CANCELLED 
Clovis.  NM,  Clovis  Muni,  VOR  RWY  22. 

Amdt  3 
Middletown.  NY,  Randall,  VOR  or  GPS  RWY 

8,  Amdt  5,  CANCELLED 
Middletown,  NY,  Randall,  VOR  RWY  8, 

Amdt  5 
Newburgh,  NY,  Stewart  Intl,  VOR/DME 

RNAV  or  GPS  RWY  16,  Amdt  2A, 

CANCELLED 
Newburgh,  NY,  Stewart  Intl,  VOR/DME 

RNAV  RWY  16,  Amdt  2 A 
Newburgh,  NY,  Stewart  Intl,  VOR/DME 

RNAV  or  GPS  RWY  27,  Amdt  lA, 

CANCELLED 
Newburgh,  NY,  Stewart  Intl,  VOR/DME 

RNAV  RWY  27,  Amdt  lA 
Elk  City.  OK,  Elk  City  Muni,  VOR/DME 

RNAV  or  GPS  RWY  17.  Amdt  2A. 

CANCELLED 
Elk  City,  OK,  Elk  City  Muni,  VOR/DME 

RNAV  RWY  17,  Amdt  2 A 
Enid,  OK,  Enid  Woodring  Muni,  VOR  or  GPS 

RWY  17,  Amdt  12,  CANCELLED 
Enid,  OK.  Enid  Woodring  Muni,  VOR  RWY 

17,  Amdt  12 
Tipton,  OK,  Tipton  Muni,  VOR/DME  or  GPS 

RWY  17,  Orig,  CANCELLED 
Tipton,  OK,  Tipton  Muni,  VOR/DME  RWY 

17,  Orig 
Watonga,  OK,  Watonga,  NDB  or  GPS  RWY 

17,  CANCELLED 
Watonga,  OK,  Watonga,  NDB  RWY  17 
Woodward.  OK,  Woodward/West  Woodwjird, 

NDB  or  GPS  RWY  17.  Amdt  3, 

CANCELLED 
Woodward,  OK,  Woodward/West  Woodward, 

NDB  RWY  17.  Amdt  3 
Brookings,  SD,  Brookings  Muni,  VOR  or  GPS 

RWY  12,  Amdt  11,  CANCELLED 


Brookings,  SD,  Brookings  Muni,  VOR  RWY 

12,  Amdt  11 
Brookings,  SD,  Brookings  Muni,  VOR  or  GPS 

RWY  30,  Amdt  10,  CANCELLED 
Brookings.  SD,  Brookings  Muni,  VOR  RWY 

30.  Amdt  10 
Lewisburg.  TN,  Lewisburg/Ellington,  VOR/ 

DME  RNAV  or  GPS  RWY  20,  Orig. 

CANCELLED 
Lewisburg,  TN,  Lewisburg/Ellington,  VOR/ 

DME  RNAV  RWY  20.  Orig 
Angleton/Lake  Jackson,  TX,  Angleton/ 

Brazoria  County,  NDB  or  GPS  RWY  17, 

Amdt  2,  CANCELLED 
Angleton/Lake  Jackson,  TX,  Angleton/ 

Brazoria  County,  NDB  RWY  17,  Amdt  2 
Baytown,  TX,  Baytown/RWJ  Airparic,  VOR/ 

DME  or  GPS  RWY  32,  Amdt  4, 

CANCELLED 
Baytown,  TX,  Baytown/RWJ  Airpark,  VOR/ 

DME  RWY  32,  Amdt  4 
Beaumont/Port  Arthur,  TX,  Beaumont-Port 

Arthur/Southeast  Texas  Regional,  NDB  or 

GPS  RWY  12.  Amdt  18,  CANCELLED 
Beaumont/Port  Arthur,  TX,  Beaumont-Port 

Arthiu-ZSoutheast  Texas  Regional,  NDB 

RWY  12,  Amdt  18 
Beaumont/Port  Arthur,  TX,  Beaumont-Port 

Arthur/Southeast  Texas  Regional,  VOR  OR 

GPS— A,  Amdt  6.  CANCELLED 
Beaumont/Port  Arthur,  TX,  Beaumont-Port 

Arthur/Southeast  Texas  Regional,  VOR — A, 

Amdt  6 
Beaumont/Port  Arthur,  TX,  Beaumont-Port 

Arthur/Southeast  Texas  Regional,  VOR  or 

GPS— B,  Amdt  6,  CANCELLED 
Beaumont/Port  Arthur,  TX,  Beaumont-Port 

Arthur/Southeast  Texas  Regional,  VOR— B, 

Amdt  6 
Beaumont/Port  Arthur,  TX,  Beaumont-Port 

Arthur/ Southeast  Texas  Regional,  VOR  or 

GPS— C,  Amdt  5,  CANCELLED 
Beaumont/Port  Arthur,  TX,  Beaumont-Port 

Arthur/Southeast  Texas  Regional,  VOR — C, 

Amdt  5 
Beaumont/Port  Arthur,  TX,  Beaumont-Port 

Arthur/ Southeast  Texas  Regional,  VOR/ 

DME  or  GPS— D,  Amdt  2,  CANCELLED 
Beaumont/Port  Arthur,  TX,  Beaimiont-Port 

Arthur/Southeast  Texas  Regional,  VOR/ 

DME— D,  Amdt  2  College  Station,  TX, 

College  Station/Easterwood  Field,  VOR/ 

DME  or  GPS  RWY  28,  Amdt  12A, 

CANCELLED 
College  Station,  TX,  College  Station/ 

Easterwood  field,  VOR/DME,  RWY  28, 

Amdt  12  A 
Georgetown,  TX,  Georgetown  Muni,  NDB  or 

GPS  RWY  18,  Amdt  5,  CANCELLED 
Georgetown,  TX,  Georgetown  Muni,  NDB 

RWY  18,  Amdt  5 
Giddings,  TX,  Giddings-Lee  County,  NDB  or 

GPS  RWY  17,  Amdt  2 
Giddings,  TX,  Giddings-Lee  County,  NDB 

RWY  17 
Giddings,  TX,  Giddings-Lee  County,  VOR/ 

DME  RNAV  or  GPS  RWY  35,  Amdt  1, 

CANCELLED 
Giddings,  TX,  Giddings-Lee  County,  VOR/ 

DME  RNAV  RWY  35,  Amdt  1 
Houston,  TX,  Houston-Southwest,  VOR/DME 

RNAV  or  GPS  RWY  9,  Amdt  IB, 

CANCELLED 
Houston,  TX,  Houston-Soijthwest.  VOR/DME 

RNAV  RWY  9,  Amdt  IB 
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Houston,  TX,  Houston-Southwest,  VOR/DME 

RNAV  or  GPS  RWY  27,  Amdt  2B, 

CANCELLED 
Houston,  TX,  Houston-Southwest,  VOR/DME 

RNAV  RWY  27,  Amdt  2B 
Midland.  TX,  Midland  Intl.  NDB  or  GPS 

RWY  10.  Amdt  10.  CANCELLED 
Midland,  TX,  Midland  Intl.  NDB  RWY  10, 

Amdt  10 
Waco,  TX.  Waco  Regional.  VOR  or  GPS  RWY 

14,  Amdt  22,  CANCELLED 
Waco,  TX,  Waco  Regional,  VOR  RWY  14. 

Amdt  22 
Waco.  TX,  Waco  Regional,  NDB  or  GPS  RWY 

19,  Amdt  18,  CANCELLED 
Waco,  TX,  Waco  Regional,  NDB  RWY  19, 

Amdt  18 
Waco,  TX,  Waco  Regional,  VOR/DME  or  GPS 

RWY  32,  Amdt  14,  CANCELLED 
Waco,  TX,  Waco  Regional,  VOR/DME  RWY 

32,  Amdt  14 
Brigham  City.  UT.  Brighara  City.  NDB  or  GPS 
"   RWY  34,  Amdt  6A.  CANCELLED 
Brigham  City.  UT,  Brigham  City,  NDB  RWY 

34,  Amdt  6A 
Ogden.  UT,  Ogden-Hinkley,  VOR/DME 

RNAV  or  GPS  RWY  3,  Orig,  CANCELLED 
Ogden.  UT,  Ogden-Hinkley,  VOR/DME 

RNAV  RWY  3,  Orig 
Lvndonville,  VT,  Lyndonville/Caledonia 
"County,  NDB  or  GPS  RWY  2,  Amdt  3A, 

CANCELLED 
Lyndonville,  VT.  Lyndonville/Caledonia 

County,  NDB  RWY  2,  Amdt  3A 
Guernsey,  WY,  Guernsey /Camp  Guernsey, 

NDB  or  GPS  RWY  32.  Orig,  CANCELLED 
Guemsev.  WY,  Guernsey/Camp  Guernsey, 

NDB  RWY  32,  Orig 

[FR  Doc.  00-2250  Filed  2-1-00;  8:45  am] 

BH.UNG  CODE  4910-13-M 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  29907;  Amdt.  No.  1971] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 


DATE:  An  effective  date  for  each  SLAP  is 
specified  in  the  amendatory  provisions. 
Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  examination: 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase:  Individual  SLAP  copies 
may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription:  Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociunents, 
US  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125); 
telephone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedm-es  (SLAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notice  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  niunber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 


airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respecUve  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SLAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SL\P  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circmnstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  roudne  amendments  are 
necessary  to  keep  them  operationally 


1. 


4878  federal  Register/ Vol.  65,  No.  22 / Wednesday,  February  2,  2000 /Rules  and  Regulations 


current.  It,  thorefore — (1)  is  not  a 
"significant  rsgulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  nile"  under  IX)T 
Regulatory  Policies  and  Procediues  {44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  wanjant  preparation  of  a 
regidatory  evtiuation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  fAa  certifies  that  this 
amendment  vfill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sn  all  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  0f  Sabjec  Is  IB  14  CFR  Part  97 


Air  traffic 
navigation  ( 


control.  Airports, 
). 


air 


FCX:date 


Issued  in  Wasliington,  DC  on  January  21, 
2000. 

L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 

AdeptioB  efThe  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 


Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLSJ4LS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

.  .  .  Effective  Upon  Publication 


State 


City 

Pontiac  

College  Station  ... 

Hartingen  

Hartingen  

Hartingen  

Hartingen  

Hartingen  

King  Salmon 

Texarkana  

Tampa  

Tampa  

Lansing 

New  Philadelphia 
New  Philadelphia 
New  Philadelphia 

Waco  

King  Salmon 

Butter  

Butter 

St  Louis  

Lebanon  

Westhampton 

Beach. 
Westhampton 

Beach. 
Dayton  

Dayton  

Portsmouth  

Portsmouth  

Lawton 

Lawton 

Homer 

Honf>er 

Nonoe 

Marietta  

Marietta  

Marietta 

Jefferson 

Jefferson 

Gary 

Akron  

Akron  

Mansfield  

Mansfiekl  


Airport 

Oakland  County  Intt  

Easterwood  FiekJ  

Valtey  Intl 

Valtey  Intl 

Valtey  Intl _ 

Valtey  Intl 

Valtey  Intl 

King  Salmon 

Texarttana  Ftegional — Webb 
FteW. 

Vandent)erg 

Vandenberg 

Capital  City 

Han7  Ctever  Field 

Harry  Clever  Field  

Harry  Clever  FieW 

Waco  Regional 

King  Salmon  

Butler  Memorial  

Butler  Memorial  

Lambert — St  Louis  Intl  

Lebanon  Muni  

The  Francis  S.  Gabreski  

The  Francis  S.  Gabreski  

Greene  County — Lewis  A. 

Jackson  Regional. 
Greene  County — Lewis  A. 

Jackson  Regional. 
Greater  Portsmouth  Regional 
Greater  Portsmouth  Regk>nal 

Lawton-Fort  SHI  Regional 

Lawton-Fort  Sill  Regional 

Homer 

Homer 

Nome 

Cobb  County — McCollum 

Field. 
Cobb  County — McCollum 

Fteld. 
Cobb  County — McCollum 

Field. 

Jefferson  Muni 

Jefferson  Muni 

Gary/Chicago  

Akron  Fulton  Intl  

Akron  Fulton  Intl 

Mansfield  Lahm  Muni 

Mansfield  Lahm  Muni 


FDCNo. 


SIAP  . 


01/03/00 
01/05/00 
01/05/00 
01/05/00 
01/05AX) 
01/05/00 
01/05AX) 
01/06A)0 
01/06/00 

01/06/00 
01/06/00 
01/06/00 

01/06/00 
01/06/00 
01/06/00 
01/06/00 
01/07/00 
01/07/00 
01/07/00 
01/07/00 
01/07/00 
01/07/00 

01/07/00 

01/07/00 

01/07/00 

01/07/00 
01/07/00 
01/07/00 
01/07/00 
01/10/00 
01/10/00 
01/10/00 
01/10/00 

01/10/00 

01/10/00 

01/10/00 
01/10/00 
01/10/00 
01/10/00 
01/10/00 
01/10/00 
01/10/00 


Ml 
TX 
TX 
TX 
TX 
TX 
TX 
AK 
AR 

FL 
FL 
Ml 

OH 

OH 

OH 

TX 

AK 

MO 

MO 

MO 

NH 

NY 

NY 

OH 

OH 

OH 
OH 
OK 
OK 
AK 
AK 
AK 
GA 

GA 

GA 

lA 

lA 

IN 

OH 

OH 

OH 

OH 


0/0069 
0/0132 
0/0125 
0«)128 
0/0129 
0/0130 
0/0131 
0/0171 
0/0181 

0/0183 
0/0184 
0/0169 

0/0164 
0/0165 
0/0166 
0/0162 
0/0197 
0/0194 
0/0195 
0/0193 
0/0204 
0/0222 

0/0223 

0/0214 

0/0215 

0/0217 
0/0218 
0/0201 
0/0202 
0/0246 
0/0247 
0/0248 
0/0258 

0/0260 

0/0261 

0/0252 
0/0253 
0/0242 
0/0269 
0/0270 
0/0264 
0/0265 


LOG  BC  Rwy  27L,  Orig. ..corrects  TL  00-03 
VOR/DME  or  GPS  Rwy  28,  Amdt  12A.. 
NDB  or  GPS  Rwy  17R.  Amdt  11... 
ILS  Rwy  17R,  Amdt  11A... 
LOC  BC  Rwy  35L,  Amdt  12... 
NDB  or  GPS  Rwy  17L.  Amdt  5... 
VOR/DME  or  TACAN  Rwy  31,  Orig... 
LOC/DME  BC  Rwy  29,  Amdt  1A... 
L0CBCRwy4,  Amdt  12... 

GPS  Rwy  23,  Orig-IA... 
GPS  Rwy  18,  Amdt  1A... 
VOR  or  GPS  Rwy  6,  Amdt  24.. .Replaces  01/ 

0106 
VORorGPS-A,  Orig-A... 
VOR/DME  or  GPS-B,  Amdt  2A... 
GPS  Rwy  14,  Orig... 
VOR/DME  or  GPS  Rwy  32,  Amdt  14... 
VOR/DME  or  TACAN  Rwy  29,  Amdt  8... 
GPS  Rwy  18,  Orig-A... 
VOR-A,  Amdt  4... 
ILS  Rwy  6,  Orig-B... 
VOR  or  GPS  Rwy  25,  Orig-A... 
NDB  or  GPS  Rwy  24,  Amdt  3A... 

ILS  Rwy  24,  Amdt  8B... 

NDB  Rwy  25,  Orig... 

GPS  Rwy  7,  Orig... 

GPS  Rwy  36,  Amdt  1A... 
VOR/DME  or  GPS—,  Amdt  5... 
GPS  Rwy  35,  Orig... 
VOR  Rwy  35,  Amdt  20... 
LOC/DME  Rwy  3,  Amdt  9A... 
GPS  Rwy  3,  Orig-A... 
NDB/DME  Rwy  2,  Amdt  1... 
ILS  Rwy  27,  Orig-C... 

GPS  Rwy  27,  Orig-A... 

GPS  Rwy  9,  Orig... 

GPS  Rwy  32,  Orig... Replaces  0/0095 

GPS  Rwy  14,  Orig  ...Replaces  0/0096 

ILS  Rwy  30,  Amdt  4.. 

NDB  or  GPS  Rwy  25,  Amdt  13... 

LOC  Rwy  25,  Amdt  13... 

NDB  Rwy  32,  Amdt  11  A... 

VOR/DME  RNAV  or  GPS  Rwy  23,  Amdt  6... 
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FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

01/10/00  

OH 
OH 
OH 
OH 
OK 
MO 
TX 

TX 

AK 

MN 
OH 

OH 
OH 
OH 
OK 
TX 

AL 
AL 
OK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
IN 

IN 

IN 

PA 
MN 
MN 
OH 
OH 
OH 
TX 
TX 
TX 
TX 
TX 
TX 
Wl 

Mansfield  

Mansfield  

Mansfield  

PortsnfK)uth 

Lawton  

Springfield  

Brownsville  

Brownsville  

Barrow  

Thief  River  Falls  .... 
Cincinnati 

Columbus  

Waverty  

Waverty  

Guymon 

Brownsville  

Tuscaloosa  

Tuscakxjsa  

Guymon  

Deadhorse 

Deadhorse 

Sitka  

Talkeetna 

Talkeetna 

Talkeetna 

Talkeetna 

South  Bend  

Mansfield  Lahm  Muni 

0/0266 
0/0267 
0/0268 
0/0244 
0/0240 
0/0288 
0/0300 

0«)301 

0/0345 

0/0325 
0/0326 

'0/0343 
a«)335 
0/0336 
0A)338 
0/0319 

0/0363 
0A)364 
0/0355 
0/0387 
0Ki388 
0/0375 
0A)400 
0A)401 
0/0404 
0/0405 
0/0402 

0«)403 

omAoe 

0m76 
0/0444 
0/0445 
0/0441 
0/0442 
0/0443 
0A)436 
0/0438 
0A)439 
0/0447 
0/0448 
0/0449 
0/0459 

ILS  Rwy  32,  Amdt  ISA... 

VOR  or  GPS  Rwy  32,  Amdt  6... 

VOR  or  GPS  Rwy  14,  Amdt  13... 

VOR/DME  RNAV  or  GPS  Rwy  18,  Amdt  6A... 

RADAR-1,  Amdt  4... 

VOR  or  Tacan  Rwy  20,  AmdH  18... 

ILS  Rwy  13R.  Amdt  11A... 

LOC  BC  Rwy  31L.  Amdt  11... 

GPS  Rwy  24.  Orig... 

VOR/DME  Rwy  31 ,  Amdt  3A... 
NDB  or  GPS  Rwy  25,  Amdt  8... 

ILS  Rwy  23L,  Orig-A... 

GPS  Rwy  25,  Orig... 

GPS  Rwy  7,  Orig... 

GPS  Rwy  36,  Orig... 

NDB  Of  GPS  Rwy  13R.  Amdt  13... 

GPS  Rwy  22  Orig... 

GPS  Rwy  4  Orig-A... 

NDB  Rwy  18,  Amdt  5.  . 

VOR/DME  or  Tacan  Rwy  22,  Amdt  2... 

LOC/DME  BC  Rwy  22,  Amdt  8... 

LDA/DME  Rwy  11,  Amdt  13... 

VOR/DME  Rwy  36,  Amdt  1A... 

GPS  Rwy  36,  Orig..' 

NDB  Rwy  36,  Anr>dt  1A... 

V0R-AAmdt9A... 

ILS  Rwy  27L.  Amdt  34A... 

ILS  Rwy  9R,  Amdt  8A... 

NDB  or  GPS  Rwy  27L,  Amdt  28A... 

VOR  or  GPS  Rwy  24,  Amdt  18... 
VOR/DME  Rwy  31,  Amdt  1A... 
VOR/DME  Rwy  31 ,  Amdt  1  A... 
NDB  or  GPS  Rwy  9,  Amdt  2... 
VOR  or  GPS  Rwy  27,  Amdt  14... 
ILS  Rwy  27,  Amdt  2A... 
VOR/DME  Rwy  16,  Amdt  1A... 
GPS  Rwy  34.  Orig... 
NDB  Rwy  16,  Amdt  5A... 
LOC  Rwy  17,  Amdt  4.. 
VOR  or  GPS  Rwy  17,  Amdt  11... 
VOR/DME  or  GPS  Rwy  35,  Amdt  1A... 
VOR/DME  or  GPS  Rwy  21,  Ong-A... 

01/10/00  

Mansfield  Lahm  Muni 

01/10/00  

Mansfield  Lahm  Muni 

01/10/00  

01/10/00  

01/11/00  

01/11/00  

(>T/11/00  

01/12/00  

01/12/00  

01/12/00  

01/12/00  

Greater  Portsmouth  Regional 

Lawton-Fort  Sill  Regional  

Springfield-Branson  Regional 

Brownsville/South  Parde  Is- 
land Intl. 

BrownsviHe/South  Parde  Is- 
land Intl. 

Wiley  Post-Will  Rogers  Me- 
morial. 

Thief  River  Falls  Regional 

Cincinnati  Muni — Lunken 
Field. 

Rlckenbac^ker  IntI 

01/12/00  

Pike  County 

01/12/00  

Pike  County 

01/12/00  

Guymon  Muni 

01/12/00  

01/13/00  

Brownsville/South  Parde  is- 
land Intl. 
Tuscaicxjsa  Muni  

01/13/00  

Tuscaloosa  Muni  

01/13«)0  

01/14/00  

01/14/00  

01/14/00  

Guymon  Muni  ....; 

Deadhorse 

Deadhorse 

Sitka  Rcxky  Gutierrez  

01/14/00  

01/14/00  

01/14/00  

01/14/00  

01/14/00  

Talkeetna 

Talkeetna 

Talkeetna 

Talkeetna 

Michiana  Regk)nal  Transpor- 
tation Center. 

Mrchiana  Regkinal  Transpor- 
tatk)n  Center. 

Michiana  Regk>nal  Transpor- 
tation Center. 

Nortfieast  Philadelphia 

01/14/00  

South  Bend  

01/14A)0  

01/14/00  

South  Bend  

Philadelphia 

Fairmont  

Fairmont  

Lima 

Lima 

Lima 

Brenham 

Brenham 

Brenham  

Brownwood 

Brownwood 

Brownwcx)d 

Appleton  

01/18/00  

Fairmcxit  Muni  

01/18/00  

Fairmcxit  Muni  

oooo 

Lima  Allen  County 

Lima  Allen  Ccxjnty 

Lima  Allen  County 

Brenham  Muni 

01/18/00  

Brenham  Muni 

01/18/00  

Brenham  Muni  

01/18/00  

01/18/00  

01/18/00  

BrownwocxJ  Regkxial  

Brownwood  Regional  

BrownwcxxJ  Regional     

01/18/00  

Outagamie  County  Regional 

[PR  Doc.  00-2249  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29906;  Amdt.  No.  1970] 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occxirring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  eiirspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 


DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  Dec:ember  31,  1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW, 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
loc::ated;  or 
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3.  The  Fligtt  Inspection  Area  Office 
which  origina  ted  the  SIAP. 

For  Purchat  e — Individual  SIAP 
copies  may  b€  obtained  from: 

1.  FAA  Pub  ic  Inquiry  Center  (APA- 
200).  FAA  He  idquarters  Building.  800 
Independence  Avenue,  SW, 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  whi(  h  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  e  very  2  weeks,  are  for  sale 
by  the  Superintendent  of  Docuiments. 
U.S.  Govenunent  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Donald  P.  Pat*.  Flight  Procedure 
Standaa-ds  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  N4ike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mill  Address:  P.O.  Box 
25082,  Oklahima  City.  OK  73125) 
telephone:  (4q5)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  abends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  dexxiption  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  wnich  are  incorporated  by 
reference  in  tl^s  amendment  imder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal;  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-51  Materials  incorporated 
by  reference  ate  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  natute,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  no<  use  the  regulatory  text  of 
the  SIAPs,  bui  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advintages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  Contained  in  FAA  form 
documents  is  kumecessary.  The 
provisions  of  mis  amendment  state  the 
affected  CFR  (jand  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  aj  nendment  also  identifies 
location,  the  procedure 
1  and  the  amendment 


the  airport,  it: 
identification 
number. 


The  Rule 

This 
upon  publical  ion 


•  amenc  ment 


to  part  97  is  effective 
of  each  separate  SIAP 


as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Fiirther.  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce. 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  Eire 
impracticable  and  contrary  to  the  public 
interest  and.  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

CoDchision 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sobiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  £)C  on  ]anueiry  21, 
2000. 

L.  Nicholas  Lacey, 
Director,  Fli^t  Standards  Service. 

Adoption  of  The  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27, 97.29, 97.31,  97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  UXlfDME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDBAJME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

Effective  February  24,  2000 

Rifle,  CO,  Garfield  Coimty  Regional, 

LOC/DME-A,  Amdt  6 
Rifle,  CO,  Garfield  County  Regional,  ILS 

RWY  26,  Orig 
Lawrenceville,  EL,  Lawrenceville- 

Vincennes  IntI,  RNAV  RWY  9,  Orig 
Lawrenceville,  IL,  Lawrenceville- 

Vincennes  Intl,  VOR  RWY  18,  Amdt 

1 
Lawrenceville,  IL,  Lawrenceville- 

Vincennes  Intl,  RNAY  RWY  18,  Orig 
Lawrenceville,  IL,  Lawrenceville- 

Vincennes  Intl.  VOR  RWY  27.  Amdt 

7 
Lawrenceville.  IL.  Lawrenceville- 

Vincennes  Intl.  RNAV  RWY  27,  Orig 
Lawrenceville,  IL,  Lawrenceville- 

Vincennes  hitl,  VOR  RWY  36,  Amdt 

1 
Lawrenceville,  IL,  Lawrenceville- 

Vincennes  Intl.  RNAV  RWY  36.  Orig 
Marshall.  MO,  Marshall  Meml  Muni, 

NDB  RWY  36,  Amdt  1 
Marshall,  MO,  Marshall  Meml  Mimi, 

RNAV  RWY  18,  Orig 
Marshall,  MO,  Marshall  Meml  Muni, 

RNAV  RWY  36,  Orig 
Lebanon,  OH,  Lebanon-Warren  County, 

NDB-A,  Amdt  5 
Lebanon,  OH,  Lebanon-Warren  County, 

RNAV  RWY  1,  Orig 
Lebanon,  OH,  Lebanon-Warren  County, 

RNAV  RWY  19,  Orig 
Lubbock,  TX,  Lubbock  InU.  NDB  RWY 

8.  Amdt  1.  CANCELLED 
Martinsville.  VA.  Blue  Ridge,  LOC  RWY 

30,  Orig 
Martinsville,  VA,  Blue  Ridge,  SDF  RWY 

30,  Amdt  2A,  CANCELLED 

Effective  March  23,  2000 

Minneapolis,  MN,  Minneapolis-St.  Paul 
Intl  (Wold-Chamberlain),  NDB  OR 
GPS  RWY  4,  Amdt  20 
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Minneapolis,  MN,  Minneapolis-St.  Paul 

Intl  (Wold-Chamberlain),  ILS  RWY  4, 

Amdt27 
Minneapolis,  MN,  Minneapolis-St.  Paul 

Intl  (Wold-Chamberlain),  COPTER  ILS 

RWY  30R,  Orig 
Beaumont,  TX  Beaumont  Muni,  GPS 

RWY  13,  Orig 

Effective  April  20,  2000 

Salisbiuy,  MD,  Salisbury-Ocean  City 

Wicomico  Regional,  RNAV  RWY  5, 

Orig 
Salisbury,  MD,  Salisbiuy-Ocean  City 

Wicomico  Regional,  RNAV  RWY  14, 

Orig 
Salisbury,  MD,  Salisbiuy-Ocean  City 

Wicomico  Regional,  RNAV  RWY  23, 

Orig 
Salisbury,  MD,  Salisbury-Ocean  City 

Wicomico  Regional,  RNAV  RWY  32, 

Orig 
Salisbiuy,  MD,  Salisbiuy-Ocean  City 

Wicomico  Regional.  VOR/DME  RNAV 

RWY  5,  Amdt  3B,  CANCELLED 
Salisbury,  MD,  Salisbury-Ocean  City 

Wicomico  Regional,  VOR/DME  RNAV 

RWY  23,  Amdt  3A.  CANCELLED 
Fulton,  MS,  Fulton-Itawamba  Coimty, 

VOR/DME  OR  GPS-A,  Orig 

CANCELLED 

The  FAA  published  a  notice  in  Docket 
No.  29863,  Amdt  No.  1964  to  Part  97  of 
the  Federal  Aviation  Regulations  (Vol 
64  FR  No.  243  Page  71019  dated 
December  20,  1999)  which  is  hereby 
amended  as  follows: 
Marquette,  MI,  Sawyer  Intl,  GPS  RWY 

19,  Orig  is  hereby  rescinded. 

IFR  Doc.  00-2248  Filed  2-1-00;  8:45  am] 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  876 
[Docket  No.  97N-0481] 

Gastroenterology-Urology  Devices: 
Reclassification  of  the  Peniie  Rigidity 
Implant 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reclassifying 
the  penile  rigidity  implant  from  class  III 
to  class  II  when  intended  to  provide 
penile  rigidity  in  men  diagnosed  as 
having  erectile  dysfunction.  The  special 
control  is  the  FDA  guidance  document 
entitled  "Guidance  for  the  Content  of 
Premarket  Notifications  for  Penile 


Rigidity  Implants."  This  action  is  taken 
on  FDA's  own  initiative  based  on  new 
information.  This  action  is  being  taken 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  as  amended  by 
the  Medical  Device  Amendments  of 
1976,  the  Safe  Medical  Devices  Act  of 
1990,  and  the  FDA  Modernization  Act 
of  1997. 

DATES:  This  regulation  is  effective 
March  3,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Baxley,  Center  for  Devices  and 
Radiological  Health  (CDRH)  (HFZ-470), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2194. 
SUPPLEMENTARY  INFORMATION: 


L  Background 

In  the  Federal  Register  of  December 
16,  1997  (62  FR  65770),  FDA  issued  a 
proposed  rule  to  reclassify  the  penile 
rigidity  implant  from  class  III  to  class  II 
based  on  new  information  respecting 
such  device.  FDA  identified  the 
guidance  document  entitled  "Guidance 
for  the  Content  of  Premarket 
Notifications  for  Penile  Rigidity 
Implants"  as  the  special  control  capable 
of  providing  reasonable  assurance  of 
safety  and  effectiveness  for  the  device. 

Interested  persons  were  given  until 
March  16,  1998,  to  comment  on  the 
proposed  rule.  FDA  received  no 
comments  on  the  proposed  rule. 

n.  FDA's  Conclusions 

Based  on  a  review  of  a  substantial 
number  of  published  studies  referenced 
in  the  preamble  to  the  proposed  rule 
and  placed  on  file  in  FDA's  Dockets 
Management  Branch,  FDA  identified  the 
following  risks  to  health  presented  by 
the  device:  (1)  Infection;  (2)  erosion, 
migration,  and  extrusion;  (3)  mechanical 
malfunction;  (4)  patient  dissatisfaction; 
(5)  adverse  tissue  reaction;  (6)  prolonged 
or  intractable  pain;  (7)  urinary 
obstruction;  (8)  silicone  particle 
migration;  and  (9)  other  infrequently 
reported  complications. 

In  the  preamble  to  the  proposed  rule, 
FDA  also  noted  that  there  is  reasonable 
knowledge  of  the  benefits  of  the  device. 
Specifically,  placement  of  the  penile 
rigidity  implant  in  men  with  erectile 
dysfunction  typically  provides 
sufficient  penile  rigidity  for  sexual 
intercourse  and  satisfaction  rates  in 
excess  of  90  percent  have  been  reported 
among  penile  rigidity  implant 
recipients. 

Based  on  its  review  of  the  cited 
studies,  FDA  determined  that  the 
guidance  dociunent  would  address 
adequately  the  risks  to  health  discussed 
above  by:  (1)  Labeling  that  would 


provide  infomjiation  to  physicians  and 
patients  for  the  proper  implantation  and 
care  of  the  device;  (2)  biocompatibility 
testing  that  would  control  the  risk  of 
adverse  tissue  reaction;  (3)  mechanical 
testing  that  would  help  control  the  risks 
of  erosion,  migration,  extrusion, 
mechanical  malfunction,  and  prolonged 
or  intractable  pain:  (4)  clinical  data 
requirements  for  510{k)'s  that  would 
help  determine  whether  the  risks 
presented  by  the  device  are  within  the 
limits  established  by  existing  devices; 
and  (5)  sterilization  procedures  and 
labeling  that  would  guard  against  the 
implantation  of  an  unsterile  device. 

FDA  has  concluded  that  special 
controls,  in  addition  to  general  controls, 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device  and  that  the  FDA  guidance 
document  entitled  "Guidance  for  the 
Content  of  Premarket  Notifications  for 
Penile  Rigidity  Implants"  is  an  adequate 
special  control. 

m.  Electronic  Access  to  Guidance 
Document 

In  order  to  receive  the  guidance 
entitled  "Guidance  for  the  Content  of 
Premarket  Notifications  for  Penile 
Rigidity  Implants"  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  fit)m  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  second 
voice  prompt  press  2,  and  then  enter  the 
document  niunber  (177)  followed  by  the 
pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet.  CDRH  maintains  an  entry  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Internet.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  the  draft 
guidance  entitled  "Guidance  for  the 
Content  of  Premarket  Notifications  for 
Penile  Rigidity  Implants,"  device  safety 
alerts,  Federal  Register  reprints, 
information  on  premarket  submissions 
(including  lists  of  approved  applications 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(bj  that  this  action  is  of  a  type 
that  does  not  individually  or 
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lave  a  significant  effect  on 
en  /^ironment.  Therefore, 
en\  ironmental  assessment 
environmental  impact  statement 


cimiulatively 
the  human 
neither  an 
nor  an 
is  required. 

V.  Analjrsis  ol  Impacts 

FDA  has  exi  imined  the  impacts  of  the 
final  rule  und  sr  Executive  Order  12866 
and  the  Regulitory  Flexibility  Act  (5 
U.S.C.  601-«12)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  cf  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  o^l995  (Public  Law  104-4). 
Executive  Ord  er  12866  directs  agencies 
to  assess  all  c(  sts  and  benefits  of 
available  regu  atory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  ap[  roaches  that  maximize 
net  benefits  (ii  icluding  potential 
economic,  emirotunental,  public  health 
and  safety,  an  i  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believi  s  that  this  final  rule  is 
consistent  wit  ^  the  regxdatory 
philosophy  ai^d  principles  identified  in 
the  Executive  Order.  In  addition,  the 
final  rule  is  n<  it  a  significant  regulatory 
action  as  defii  led  by  the  Executive  Order 
and  so  is  not  <  ubject  to  review  imder  the 
Executive  Ord  er. 

The  Regulal  ory  Flexibility  Act 
requires  agenc  ies  to  analyze  regulatory 
options  that  v\  ould  minimize  any 
significant  im  )act  of  a  rule  on  small 
entities.  Reclassification  of  this  device 
from  class  III  I  o  class  II  will  relieve  all 
manufactiiren  of  the  device  of  the  cost 
of  complying  vith  the  premarket 
approval  requ  rements  in  section  515  of 
the  act  (21  U.5  .C.  360e).  Because 
reclassificatio:  i  will  reduce  regulatory 
costs  with  res  )ect  to  this  device,  it  will 
impose  no  sig  lificant  impact  on  any 
small  entities  ind  it  may  permit  small 
potential  com  )etitors  to  enter  the 
marketplace  b  /  lowering  costs.  The 
agency,  theref  )re,  certifies  that  the  final 
rule  will  not  li  ave  a  significant 
economic  imp  act  on  a  substantial 
number  of  sm  ill  entities.  The  rule  also 
does  not  trigg(  r  the  requirement  for  a 
written  statem  ent  under  section  202(a) 
of  the  Unfund  3d  Mandates  Reform  Act 
because  it  doe  s  not  impose  a  mandate 
that  results  in  an  expenditure  of  $100 
million  or  mo:  e  by  State,  local,  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  in  any  one  year. 
Therefore,  under  the  Regulatory 
Flexibility  Ac  ,  no  further  analysis  is 
required. 

VI.  Paperwor  i  Reduction  Act  of  1995 

FDA  has  de  ermined  that  this  final 
rule  does  not  i  ;ontain  any  information 
collection  req  lirements  and,  therefore, 
it  is  not  subje<  t  to  review  by  the  Office 


of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995. 

List  of  Subfects  in  21  CFK  Part  876 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  876  is 
amended  as  follows: 

PART  876— GASTROENTEROLOGY- 
UROLOGY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  876  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360),  3601,  371. 

2.  Section  876.3630  is  revised  to  read 
as  follows: 

§  876.3630    Penile  rigidity  implant 

(a)  Identification.  A  penile  rigidity 
implant  is  a  device  that  consists  of  a 
pair  of  semi-rigid  rods  implanted  in  the 
corpora  cavernosa  of  the  penis  to 
provide  rigidity.  It  is  intended  to  be 
used  in  men  diagnosed  as  having 
erectile  dysfunction. 

(b)  Classification.  Class  U.  The  special 
control  for  this  device  is  the  FDA 
guidance  entitled  "Guidance  for  the 
Content  of  Premarket  Notifications  for 
Penile  Rigidity  Implants." 

Dated:  January  16,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  00-2148  Filed  2-1-00;  8:45  am) 

BILUNO  COOE  4160-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 

[PA-123-FOR] 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendments. 

SUMMARY:  OSM  is  approving,  with  one 
exception,  a  proposed  amendment  to 
the  Pennsylvania  permanent  regulatory 
program  (Pennsylvania  program)  imder 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  responds  to  required 
amendments  to  the  Pennsylvania 
program  that  are  identified  in  OSM's 
approval  of  Pennsylvania's  coal  refuse 


disposal  amendment  on  April  22, 1998 
(63  FR  19802).  The  amendment  is 
intended  to  revise  the  Pennsylvania 
program  to  be  consistent  with  SMCRA 
and  the  Federal  regulations. 
EFFECTIVE  DATE:  February  2,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Biggi,  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Harrisburg  Field  Office, 
Harrisburg  Transportation  Center,  Third 
Floor,  Suite  3C,  4th  and  Market  Streets, 
Harrisburg,  Pennsylvania  17101, 
Telephone:  (717)  782-4036,  Internet: 
bbiggi@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania  Program. 

II.  Submission  of  the  Amendment. 

III.  Director's  Findings. 

rv.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Pennsylvania 
Program 

On  Jidy  31,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Pennsylvania  program.  You  can  find 
backgroimd  information  on  the 
Pennsylvania  program  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  in  the  July 
30,  1982,  Federal  Register  (47  FR 
33050).  You  can  find  later  actions  on 
conditions  of  approval  and  program 
amendments  at  30  CFR  938.11,  938.12, 
938.15  and  938.16. 

n.  Submission  of  the  Amendment 

By  letter  dated  September  14,  1995 
(Administrative  Record  Number  PA 
837.01),  Pennsylvania  submitted  an 
amendment  to  the  Pennsylvania 
program.  The  amending  language  is 
contedned  in  Pennsylvcinia  House  Bill 
1075  and  was  enacted  into  Pennsylvania 
law  as  Act  1994-114.  The  amendments 
chemged  Pennsylvania's  Coal  Refuse 
Disposal  Act  (of  September  24,  1968 
(P.L.  1040,  No.  318)  and  amended  on 
October  10, 1980  (P.L.  807,  No.  154))  to 
provide  authorization  for  refuse 
disposal  in  areas  previously  affected  by 
mining  which  contain  pollutional 
discharges.  We  approved  the 
amendments,  with  certain  exceptions, 
on  April  22,  1998  (63  FR  19802-19821). 
The  April  22,  1998,  notice  contained 
seven  required  regulatory  program 
amendments  codified  at  30  CFR  938.16 
paragraphs  (vw)  through  (bbbb).  On 
June  15,  1998  (63  FR  32615-32616),  we 
corrected  an  inadvertent  omission  of  a 
phrase  at  30  CFR  938.16  paragraphs 
(vw)  through  (bbbb),  concerning  the 
required  Pennsylvania  regulatory 
program  amendments  published  in  the 
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April  22,  1998,  Federal  Register  notice 
at  pages  19820-19821. 

By  letter  dated  May  22,  1998 
(Administrative  Record  Number  PA 
837.72)  Pennsylvania  responded  to  the 
required  regulatory  program 
amendments  codified  at  30  CFR  938.16 
(vw)  through  (bbbb)  by  submitting  three 
items:  (1)  Written  clarifications  relatij^ 
to  each  of  the  required  regulatory 
program  amendments;  (2)  The  draft  text 
of  a  notice  to  be  published  in  the 
Pennsylvania  Bulletin  intended  to 
address  one  of  the  required 
amendments;  and  (3)  A  legal  opinion 
from  the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  legal 
counsel  confirming  the  PADEP's 
authority  to  implement  the  necessary 
change. 

By  letter  dated  July  15,  1998 
(Administrative  Record  Number  PA 
837.74)  we  responded  to  PADEP's  Mav 
22,  1998,  letter  and  stated  that  the 
clarifications  can  only  be  incorporated 
into  the  approved  Pennsylvania 
program  through  formal  rulemaking. 

By  letter  dated  August  17,  1998 
(Administrative  Record  Number  PA 
837.80),  die  PADEP  requested  that  we 
process  the  PADEP's  May  22,  1998, 
letter  as  a  program  amendment.  We 
opened  the  30-day  public  comment 
period  on  August  28,  1998  (63  FR 
45973).  The  comment  period  closed  on 
September  28,  1998.  No  one  asked  to 
speak  at  a  public  hearing,  so  none  was 
held. 

m.  Director's  Findings 

Following,  according  to  SMCRA  and 
the  Federal  regulations  at  30  CFR  732.15 
and  732.17,  are  our  findings  concerning 
the  Permsylvania  amendments. 

1.  Required  Amendment  Codified  at  30 
CFR  938.16(vw) 

This  required  amendment  provides 
that  the  State  must  clarify  the  meaning 
of  the  term  "excess  soil  and  related 
materials"  as  that  term  is  used  in  the 
definition  of  "coal  refuse  activities"  at 
section  3(2.1)  of  the  State's  Coal  Refuse 
Disposal  Act.  In  response  to  the 
required  amendment,  the  State  provided 
the  following  clarification. 

The  meaning  of  the  term  "excess  soil  and 
related  material"  as  used  in  the  definition 
"coal  refuse  disposal  activities"  in  Section  3 
of  the  Coal  Refuse  Disposal  Control  Act 
(CRDCA)  is  clarified  to  mean  the  rock,  clay 
or  other  materials  located  immediately  above 
or  below  a  coal  seam  and  which  are  extracted 
from  a  coal  mine  during  the  process  of 
mining  coal.  The  term  does  not  include 
topsoil  or  subsoil.  This  clarification  will  be 
incorporated  in  regulations  as  they  are 
developed. 

As  explained  above  by  the  State,  the 
term  "excess  soil  and  related  material" 


is  not  inconsistent  with  the  intent  of  the 
Federal  definition  of  "underground 
development  waste"  found  in  the 
Federal  regulations  at  30  CFR  701.5. 
Therefore,  we  find  that  the  use  of  the 
term  "excess  soil  and  related  materials" 
does  not  render  the  Pennsylvania 
program  less  stringent  and  can  be 
approved.  We  will  remove  the  required 
program  amendment  when  the 
clarification  is  incorporated  in 
regulations  and  those  regulations  are 
approved  by  OSM. 

2.  Required  Amendment  Codified  at  30 
CFR  938.16(www) 

This  required  amendment  concerns 
the  application  of  the  "stream  buffer 
zone  rule"  at  30  CFR  816/817.57.  The 
State  responded  and  provided  its 
explanation  concerning  this  required 
amendment.  However,  OSM  is  assessing 
the  impact  of  the  stream  buffer  zone 
nde.  This  effort  may  ultimately  result  in 
changes  that  may  affect  Permsylvania's 
program  amendment.  Therefore,  we 
have  decided  to  defer  our  decision  on 
the  State's  proposal  until  the 
reassessment  of  the  existing  rule  is 
complete. 

3.  Required  Amendments  Codified  at  30 
CFR  938.16(xxx)  and  (yyy) 

A.  The  required  amendment  at  30 
CFR  938.16(xxx)  says  that  the  State  shall 
amend  the  Permsylvania  program  to 
clarify,  in  tne  regulations  to  be 
developed  to  implement  the  provisions 
of  section  6.2  of  the  State's  Coal  Refuse 
Disposal  Act  (as  is  required  by  Section 
3.2fb)  of  the  Coal  Refuse  Disposal  Act), 
that  preexisting  discharges  that  are 
encountered  must  be  treated  to  the  State 
effluent  standards  at  Chapter  90, 
subchapter  D  at  90.102. 

In  response  to  the  required 
amendment  at  30  CFR  938.16{xxx).  the 
State  provided  the  following 
clarification: 

The  Department  clarifies  that  preexisting 
discharges  which  are  encoun-tered  must  be 
treated  to  the  effluent  standards  of  25  Pa. 
Code  §90.102.  This  clarification  will  be 
incorporated  in  regulations  governing 
Section  6.2  of  the  CRDCA  as  they  are 
developed. 

We  find  that  the  State's  clarification, 
that  imder  Section  6.2  of  the  Coal 
Refuse  Disposal  Act,  preexisting 
discharges  that  are  encountered  must  be 
treated  to  the  State  effluent  standards  at 
Chapter  90,  subchapter  D  at  90.102,  is 
not  inconsistent  with  SMCRA,  and  is 
consistent  with  the  Federal  regulations 
at  30  CFR  816/817.42.  Therefore,  we 
will  remove  the  required  program 
amendment  at  30  CFR  938.16(xxx)  when 
the  clarification  is  incorporated  in 


regulations  and  those  regulations  are 
approved  by  OSM. 

B.  The  required  amendment  at  30  CFR 
938.16(yyy)  says  that  the  State  shall 
amend  the  Pennsylvania  program  to 
clarify  that  subsection  6.2(h)  of  the  Coal 
Refuse  Disposal  Act  pertains  to 
preexisting  discharges  that  are  not 
encoimtered. 

In  the  April  22,  1998  Federal  Register 
notice,  we  said  that  subsection  6.2(h) 
could  be  misinterpreted.  Specifically, 
the  language  in  the  first  sentence  of 
subsection  6.2(h)  which  states  that  "an 
operator  required  to  treat  preexisting 
discharges  under  subsection  (g)  will  be 
allowed  to  discontinue  treating  *  *  *" 
is  unclear.  Subsection  6.2(g)  pertains  to 
both  discharges  that  are  encountered 
and  those  that  are  not  encountered,  and 
the  treatment  standards  are  different  for 
each.  We  interpreted  the  language  in  the 
first  sentence  of  section  6.2(h)  to  pertain 
only  to  subsection  6.2(g)(l)(ii),  which 
governs  discharges  that  are  not 
encoimtered.  Therefore,  we  approved 
section  6.2(h)  to  the  extent  that  it 
provides  that  an  operator  may  oidy 
discontinue  treating  preexisting 
discharges  that  are  not  encoimtered 
when  the  operator  demonstrates  that  the 
"baseline"  pollution  load  is  no  longer 
being  exceeded.  Preexisting  discharges 
that  are  encountered  must  be  treated  to 
the  State  water  quality  standards  at 
Chapter  90,  subchapter  D  at  90.102  (63 
FR  19810).  We  also  established  die 
required  amendment  at  30  CFR 
938.16(yyy). 

In  response  to  the  required 
amendment  at  30  CFR  938.16(yyy),  the 
State  provided  the  following 
clarification: 

The  Depaitment  clarifies  that  subsection 
6.2(h)  of  the  CRDCA  pertains  to  preexisting 
discharges  which  are  not  encountered.  This 
clarification  will  be  incorporated  in 
regulations  as  they  are  developed. 

We  find  that  the  State's  clarification, 
that  subsection  6.2(h)  of  the  CRDCA^ 
pertains  to  preexisting  discharges  w&ich 
are  not  encountered,  would  be 
consistent  with  our  interpretation  of 
that  provision  as  stated  in  the  April  22, 
1998,  Federal  Register  notice. 

Therefore,  we  will  remove  the 
required  program  amendment  at  30  CFR 
938.16(yyy)  when  the  clarification  is 
incorporated  in  regulations  governing 
Section  6.2  of  the  CRDCA  and  those 
regulations  are  approved  by  OSM. 

4.  Required  Amendment  Codified  at  30 
CFR  938.1 6(zzz) 

The  required  amendment  at  30  CFR 
938.16(zz20  says  that  the  State  must 
amend  the  Pennsylvania  program  to  be 
no  less  effective  than  30  CFR 
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816.116(b){5i,  by  limiting  the 
application  qf  the  revegetation 
standards  imjder  subsection  6.2(k)  of  the 
CRDCA  to  ar^as  that  were  previously 
distxirbed  by  Imining  and  that  were  not 
reclaimed  to  the  State  reclamation 
standards.     I 

In  the  Aprfl  22,  1998,  finding  on 
subsection  6.2(k),  we  said  that  the  State 
provision  lac^  a  requirement  found  in 
30  CFR  816(b)(5).  Specifically, 
subsection  6.2(k)  lacks  the  requirement 
that,  to  qualify  for  the  revegetation 
standards  for  areas  that  were  previously 
disturbed  by  mining,  the  area  that  was 
previously  disturbed  by  mining  must 
not  have  bee^  reclaimed  to  the  State's 
permanent  program  performance 
standards.  Tq  be  no  less  effective  than 
30  CFR  816.116(b)(5).  the  State  needs  to 
limit  the  application  of  the  standards  at 
subsection  6.2(k)  to  areas  that  were 
previously  disturbed  by  mining  and  that 
were  not  reclaimed  to  the  State 
reclamation  standards  (63  FR  19811).  In 
addition,  we  added  the  required 
amendment  it  30  CFR  938.16(zzz). 

In  responsf  to  the  required 
amendment  at  30  CFR  938.16(zzz),  the 
State  provide  d  the  following 
clarification: 


clarifies  that  the 
standards  of  subsection  6.2(k)  of 
limited  to  areas  previously 
and  which  were  not 
vania's  reclamation 
clarification  will  be 
regulations  as  they  are 


The  Departn^ent 
revegetation 
the  CRDCA  are 
disturbed  by  n:  ining 
reclaimed  to  Pi  innsyl 
standards.  Thi:  i 
incorporated  i 
developed. 

We  find  thi  it,  if  implemented  as  the 
State  has  indicated  above,  section  6.2(k) 
would  be  consistent  with  oiu'  approval 
of  that  provision  as  stated  in  the  April 
22,  1998,  Feqeral  Register  notice. 
Therefore,  w^  will  remove  the  required 
program  amendment  at  30  CFR 
938.16(zzz)  When  the  clarification  is 
incorporated  lin  regulations  governing 
Section  6.2(k)  of  the  CRDCA  and  those 
regulations  a^e  approved  by  OSM. 

5.  Required  Amendment  Codified  at  30 
CFR938.16((iaaa) 

The  required  amendment  at  30  CFR 
938.16(aaaa)  says  that  the  State  must 
amend  the  P(  nnsylvania  program  to 
clarify  that  uider  subsection  6.2(1)  of 
the  CRDCA,  1 1  special  authorization  for 
coal  refuse  d  sposal  operations  will  not 
be  granted  w  len  such  an  authorization 
would  result  in  the  site  being  reclaimed 
to  lesser  stan  iards  than  could  be 
achieved  if  tiie  moneys  paid  into  the 
Fund,  as  a  rei  iult  of  a  prior  forfeitiue  on 
the  area,  wer  j  used  to  reclaim  the  site 
to  the  standa  -ds  approved  in  the 
original  pern  it  under  which  the  bond 
moneys  were  forfeit. 


Section  6.2(1)  of  the  CRDCA  says  that 
forfeited  funds  in  the  Surface  Mining 
Conservation  and  Reclamation  fund 
(Fund)  must  be  applied  as  a  credit  to  the 
bond  reqiiired  for  a  special 
authorization.  In  the  April  22, 1998, 
Federal  Register  notice,  we  said  that  if 
any  forfeited  Fimd  moneys  for  a 
particular  site  are  sufficient  to  perform 
all  outstanding  reclamation  obligations 
for  the  site,  then  the  site  should  not  be 
reclaimed  to  lesser  reclamation 
standards  under  a  special  authorization. 
Therefore,  we  approved  section  6.2(1)  to 
the  extent  that  the  State  will  not 
approve  a  special  authorization  when 
the  authorization  would  result  in  the 
site  being  reclaimed  to  lesser  standards 
than  could  be  achieved  if  the  forfeited 
bond  monies  were  used  to  reclaim  the 
site  to  the  standards  approved  in  the 
original  permit  imder  which  the  bond 
monies  were  forfeited  (63  FR  19811). 
We  also  established  the  required 
amendment  at  30  CFR  938.16(aaaa). 

In  response  to  the  required 
amendment  at  30  CFR  938.16(aaaa),  the 
State  provided  the  following 
clarification: 

The  Department  clarifies  that  under 
subsection  6.2(1)  of  the  CRDCA,  a  special 
authorization  for  coal  refuse  disposal 
operations  will  not  be  granted  when  such  an 
authorization  would  result  in  the  site  being 
reclaimed  to  lesser  standards  than  could  be 
achieved  if  the  monies  paid  into  the  Surface 
Mining  Conservation  and  Reclamation  Fund, 
as  a  result  of  a  prior  forfeiture  on  the  area, 
were  used  to  reclaim  the  site  to  the  standards 
approved  in  the  original  permit  under  which 
the  bond  monies  were  forfeited.  This 
clarification  will  be  incorporated  in 
regulations  as  they  are  developed. 

We  find  that  if  implemented  as  the 
State  has  indicated  above,  section  6.2(1) 
would  be  consistent  with  our  approval 
of  that  provision  as  stated  in  the  April 
22, 1998,  Federal  Register  notice. 
Therefore,  we  will  remove  the  required 
program  amendment  at  30  CFR 
938.16(aaaa)  when  the  clarification  is 
incorporated  in  regulations  governing 
Section  6.2(1)  of  the  CRDCA  and  those 
regulations  are  approved  by  OSM. 

6.  Required  Amendment  Codified  at  30 
CFR938.16(bbbb) 

The  required  amendment  at  30  CFR 
938.16(bbbb)  says  that  the  State  must 
amend  the  Pennsylvania  program  by 
adding  implementing  rules  no  less 
effective  than  30  CFR  785.13,  and  no 
less  stringent  than  SMCRA  section  711 
and  which  clarify  that  experimental 
practices  are  only  approved  as  part  of 
the  normal  permit  approval  process  and 
only  for  depart\u«s  from  the 
environmental  protection  performance 
standards,  and  that  each  experimental 


practice  receive  the  approval  of  the 
Secretary. 

In  the  April  22, 1998,  Federal 
Register,  we  approved  section  6.3  of  the 
CRDCA  concerning  experimental 
practices.  However,  section  6.3  is  silent 
concerning  the  requirement  to  obtain 
approval  from  the  Secretary  for  each 
experimental  practice,  and  does  not 
clarify  that  such  practices  are  only 
approved  as  part  of  the  normal  permit 
approval  process  and  only  for 
departures  from  the  environmental 
protection  performance  standards  (63 
FR  19812).  Therefore,  we  established 
the  required  amendment  at  30  CFR 
938.16(bbbb). 

In  response  to  the  required 
amendment  at  30  CFR  938.16(bbbb),  the 
State  provided  the  following 
clarification: 

The  Department  clarifies  that  the 
Department  will  implement  Section  6.3  of 
the  CRDCA  in  a  manner  no  less  effective  than 
30  CFR  §  785.13  and  no  less  stringent  than 
Section  711  of  the  Sur&ce  Mining  Control 
and  Reclamation  Act  and  clarifies  that 
experimental  practices  will  only  be  approved 
as  pari  of  the  normal  permit  approval  process 
and  only  for  departure  from  the 
environmental  protection  performance 
standards,  and  that  each  experimental 
practice  must  receive  the  approval  of  the 
Secretary  of  the  United  States  Department  of 
Interior.  This  clarification  will  be 
incorporated  in  regulations  as  they  are 
developed. 

We  find  that  if  implemented  as  the 
State  has  indicated  above,  section  6.3 
would  be  consistent  with  our  approval 
of  that  provision  as  stated  in  the  April 
22, 1998,  Federal  Register  notice. 
Therefore,  we  will  remove  the  required 
program  amendment  at  30  CFR 
938.16(bbbb)  when  the  clarification  is 
incorporated  in  regulations  governing 
Section  6.3  of  the  CRDCA  and  those 
regulations  are  approved  by  OSM. 

IV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll){i), 
the  Director  solicited  conunents  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Pennsylvania 
program.  The  U.S.  Department  of  Labor, 
Mine  Safefy  and  Health  Administration 
(MSHA)  responded  and  stated  that  the 
amendment  does  not  conflict  with 
existing  MSHA  regiilations. 

The  U.S.  Department  of  Agricultiu^, 
Natural  Resources  Conservation  Service, 
and  the  U.S.  Fish  and  Wildlife  Service 
responded  and  conunented  on  the 
State's  response  to  the  required 
amendment  codified  at  30  CFR 
938.16(www)  concerning  stream  buffer 
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zones.  As  discussed  above  in  Finding  2, 
we  are  deferring  our  decision  on  this 
provision.  Therefore,  we  are  not 
responding  to  these  comments  at  this 
time.  We  will  fully  address  the 
comments  from  these  agencies  when  we 
render  our  final  decision  on  this 
provision. 

Public  and  State  Agency  Comments 

The  following  comments  were  . 
received  in  response  to  the  public 
comment  period  that  closed  on 
September  28,  1998.  Two  commenters 
provided  general  comments  in  support 
of  the  amendments;  In  addition,  the 
commenters  recommended  that  OSM 
reconsider  its  finding  that  the  term 
"significant"  in  the  Pennsylvania 
provision  at  section  6.1(h)(5)  of  Act  114 
is  less  effective  than  the  Federal 
requirements  (see  Finding  2,  above).  As 
discussed  above  in  Finding  2,  we  are 
deferring  our  decision  on  diis  provision. 
Therefore,  we  are  not  responding  to  the 
comments  concerning  the  required 
amendment  codified  at  30  CFR 
938.16(v»rww)  at  this  time.  We  will  fully 
address  the  comments  fi-om  these 
commenters  when  we  render  oui  final 
decision  on  this  provision. 

A  commenter  stated  that  OSM's 
requirement  that  the  State  clarify  that 
preexisting  discharges  must  be  treated 
to  effluent  standards  seems  to  contradict 
the  advantage  to  the  environment  of 
utilizing  previously  impacted  areas  for 
refuse  disposal.  The  Director  disagrees 
with  the  commenter's  assertion,  because 
the  CRDA  does  not  limit  the  term 
"preexisting  discharges"  to  discharges 
caused  by  mining  which  occurred  prior 
to  SMCRA's  effective  date  of  August  3, 
1977.  Preexisting  discharges  which 
began  after  this  date,  and  which  are 
encoimtered  by  the  present  mining 
operation,  must  be  treated  to  the 
effluent  standards  contained  in  Chapter 
90,  subchapter  B  at  90.102.  Therefore, 
the  required  amendment  at  30  CFR 
938.16(xxx)  will  remain  in  place  until 
this  clarification  is  incorporated  in 
regulations  and  those  regulations  are 
approved  by  OSM. 

One  commenter  submitted  general 
comments  on  the  Pennsylvania  program 
but  did  not  address  the  specific  issues 
in  this  rulemaking.  Therefore,  those 
comments  will  not  be  addressed  in  this 
notice. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  aii  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 


Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  H'A's 
concurrence  is  not  required  for  this 
amendment,  since  changes  to  the  State's 
regulations  that  relate  to  water  quality 
standards  must  still  be  made  before  the 
required  amendments  at  30  CFR 
938.16(www),  (xxx)  and  (yyy)  are 
satisfied.  When  the  State  submits  these 
regulatory  changes  to  OSM  as  a  program 
amendment,  OSM  will  seek  EPA 
concurrence. 

On  August  20, 1998,  OSM  solicited 
EPA's  comments  on  the  proposed 
amendment  (Administrative  Record  No. 
PA-837.81).  The  EPA  did  not  provide 
any  comments. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving,  except  as  noted 
below,  the  proposed  amendment  as 
submitted  by  Pennsylvania  on  August 
17,1998. 

We  are  deferring  our  decision  on  the 
State's  response  to  the  required 
amendment  codified  at  30  CFR 
938.16(wwrw). 

The  Federal  regulations  at  30  CFR 
Part  938,  codifying  decisions  concerning 
the  Pennsylvania  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  fi'om  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 


submitted  by  tl!e  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  23.  1999. 
Allen  D.  Klein. 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VII. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 
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PART  938—  PENNSYLVANIA 


1.  The  authority 
continues  to  read 

Authority: :  0  U.S.C.  1201  et  seq 


citation  for  Part  938 
as  follows: 


2.  Section  938.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 


§  938.1 5    Approval  of  regulatory  program 
amendments. 


Ofiginal  i  mendment  submisston  date 


Date  of  final  publicatton 


Citation/description 


August  17,  II 


Febaiary  2,  2000 


Letter  from  Pennsylvania  to  OSM  dated  Au- 
gust 17,  1998  (PA-837.80),  except  a  deci- 
sion on  ttie  required  amendment  at  30  CFR 
938.16<www)  is  deferred. 


(FR  Doc.  00-^69  Filed  2-1-00;  8:45  am) 

BtLUNGCOOe  4|1(M»-P 


DCPARTME^  OF  EDUCATION 

34  CFR  PartJ676 

Federal  Supfilefnental  Educational 
Opportunity  Grant  Prograni 

AGENCY:  Dep  artment  of  Education. 
ACTION:  Noti  ;e  of  relief  from  specific 
statutory  an<  l  regulatory  provisions. 


SUMMMRY:  W  9  announce  relief  from 
specific  stati  itory  and  regulatory 
provisions  gi  )veming  the  Federal 
Supplement!  il  Educational  Opportunity 
Grant  (FSEOG)  Program  for  the  1999- 
2000  and  20i  )0-2001  award  years.  This 
statutory  an(  regulatory  relief  applies  to 
additional  etiergency  FSEOG  funds 
provided  under  recently  enacted 
provisions  of  the  Consolidated 
Appropriations  Act  for  Fiscal  Year  2000. 
These  emergency  FSEOG  funds  can  be 
used  only  tojassist  individuals  who 
suffered  finahcial  harm  from  Hurricanes 
Dennis  and  Floyd,  and  the  flooding 
associated  with  these  hurricanes,  that 
struck  the  eaptem  United  States  in 
August  and  September  1999. 
EFFECTIVE  DATE:  Febraury  2.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  S.  Gai  se,  U.S.  Department  of 
Education,  4  30  Maryland  Avenue,  SW, 
Regional  Ofl  ce  Building  3,  Room  3045, 
Washington,  DC  20202-5447. 
Telephone:  (202)  708-8242.  If  you  use  a 
telecommun  cations  device  for  the  deaf 
(TDD),  you  r  lay  call  the  Federal 
Information  lelay  Service  (FIRS)  at  1- 
800-877-83  19. 

Individual  s  with  disabilities  may 
obtain  this  d  jcument  in  an  alternate 
format  (e.g.,  Jraille,  large  print, 
audiotape,  o  computer  diskette)  by 
contacting  tl  e  Alternate  Format  Center 
at  (202)  260- 9895. 
SUPPLEMENT/  iRY  INFORMATION:  Many 
student  financial  aid  applicants  and 
recipients  hi  ve  been  adversely  affected 


by  Hurricanes  Dermis  and  Floyd,  and 
the  flooding  associated  with  these 
hurricanes.  The  President  signed  the 
Consolidated  Appropriations  Act  for 
Fiscal  Year  2000  (Pub.  L.  106-113)  on 
November  29,  1999,  that  provides  an 
additional  emergency  appropriation  of 
$10  million  for  allocations  to 
institutions  of  higher  education  for 
Federal  Supplemental  Educational 
Opportimity  Grants  (FSEOGs)  made 
under  Tide  IV,  part  A,  subpart  3,  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  The  additional 
emergency  FSEOG  funds  are  being 
specifically  provided  for  the  purpose  of 
assisting  students  who  have  suffered 
financial  harm  as  a  result  of  Hurricane 
Dennis  or  Hurricane  Floyd,  and  are  for 
use  during  award  years  1999-2000  and 
2000-2001.  We  informed  institutions  of 
the  means  to  request  these  emergency 
FSEOG  funds  in  an  announcement 
dated  January  7,  2000,  that  was  issued 
on  the  Information  for  Financial  Aid 
Professionals  (IFAP)  Web  site  (http:// 
ifap.ed.gov). 

To  facilitate  the  use  of  these 
additional  emergency  FSEOG  funds,  the 
Consolidated  Appropriations  Act  also 
grants  the  Secretary  authority  to  waive 
or  modify  any  statutory  or  regulatory 
provisions,  applicable  to  the  FSEOG 
Program,  necessary  to  assist  individuals 
who  suffered  financial  harm  residting 
from  these  natural  disasters. 

We  have  already  provided  certain 
regulatory  relief  to  lenders  and  guaranty 
agencies  in  the  Federal  Family 
Education  Loan  Program  under  section 
432(a)(6)  of  the  HEA  and  34  CFR 
682.406(b)  and  682.413(f).  The  guaranty 
agency  directors  were  informed  of  this 
relief  in  a  letter  dated  August  5,  1999  as 
Disaster  Letter  99-28.  We  have  also 
provided  guidance  for  helping  Title  IV 
participants  affected  by  Hurricane  Floyd 
in  a  Dear  Partner  letter  published  in 
September  1999  as  GEN-99-27. 

Covered  Individuals 

This  notice  is  intended  to  assist 
individuals  who  suffered  financial  harm 


as  a  result  of  Hurricanes  Dennis  and 
Floyd  in  1999.  This  notice  will  apply 
only  to  students  who,  at  the  time  of  the 
disaster,  were  residing  in,  employed  in, 
or  attending  an  institution  of  higher 
education  located  in  an  area  designated 
as  a  Federally  declared  natural  disaster 
area  (or,  in  the  case  of  an  individual 
who  is  a  dependent  student,  whose 
parent  or  stepparent  suffered  financial 
harm  from  that  disaster,  and  who 
resided  or  was  employed  in  such  an 
area  at  that  time). 

A  list  of  those  areas  designated  as  a 
Federally  declared  natxiral  disaster  due 
to  these  hurricanes  is  available  by  State 
on  the  Federal  Emergency  Management 
Agency's  (FEMA)  Web  site  (http:// 
wv\rw. fema.gov/library/diz99.htm).  The 
nine  States  that  had  areas  designated  as 
a  Federally  declared  natural  disaster 
due  to  these  hurricanes  are  Delaware, 
Florida,  Maryland,  New  Jersey,  New 
York,  North  Carolina,  Pennsylvania, 
South  Carolina,  and  Virginia. 

This  notice  of  statutory  and  regulatory 
relief  will  be  applicable  only  for  awards 
made  under  the  FSEOG  Program  from 
the  additional  emergency  appropriation 
of  $10  million  during  the  1999-2000 
and  2000-2001  award  years  (the  periods 
from  July  1,  1999  to  Jime  30.  2000  and 
July  1,  2000  to  June  30,  2001). 

For  the  awarding  of  the  additional 
emergency  appropriation  of  $10  million 
in  FSEOG  funds  allocated  to  institutions 
under  the  Consolidated  Appropriations 
Act  for  Fiscal  Year  2000,  we  provide  the 
following  waivers  and  modifications  of 
specific  statutory  and  regulatory 
provisions  governing  the  FSEOG 
Program: 

1.  Section  413D  of  the  HEA— Allocation 
of  Funds  and  34  CFR  673.4  Allocation 
and  Reallocation  of  FSEOG  Funds 

To  assist  affected  individuals,  the 
Secretary  has  decided  to  modify  the 
applicable  statutory  and  regulatory 
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formula  requirements  for  allocating 
FSEOG  funds  to  institutions.  Diuing  the 
1999-2000  award  year,  the  additional 
emergency  FSEOG  funds  will  be 
allocated  for  use  during  the  1999-2000 
and  2000-2001  award  years,  to 
participating  institutions  from  the 
designated  States.  An  institution  must 
submit  a  request,  in  the  format  and  by 
the  deadline  required  by  the  Secretary, 
for  these  funds  to  assist  students 
enrolled  at  that  institution  who  suffered 
financial  harm  as  a  result  of  Hurricane 
Dennis  or  Hiuricane  Floyd. 

Also,  to  assist  affected  individuals, 
the  Secretary  has  decided  to  waive  the 
applicable  statutory  and  regulatory 
penalty  for  unexpended  FSEOG 
allocations.  This  penalty  is  being 
waived  for  these  additional  emergency 
FSEOG  funds  to  best  achieve  the 
purpose  of  not  having  these  funds 
impact  future  allocations.  Therefore,  the 
allocation  from  the  additional 
emergency  FSEOG  funds  will  not  be 
used  in  determining  whether  an 
institution  returned  more  than  10 
percent  of  its  FSEOG  allocation  that 
would  result  in  a  reduction  of  its 
allocation  for  the  second  succeeding 
award  year  by  the  dollar  amount 
unexpended.  Upon  the  return  of  any  of 
these  funds  to  us,  the  institution  must 
identify  these  funds  as  part  of  the 
additional  amoiuit  of  FSEOG  funds 
awarded  to  institutions  to  assist 
individuals  who  suffered  financial  harm 
resulting  fi-om  Hurricanes  Dennis  and 
Floyd  and  their  aftermath. 

2.  Section  413Cofthe  HEA 
Agreements  With  Institutions;  Selection 
of  Recipients  and  34  CFR  676.10 
Selection  of  Students  for  FSEOG  Awards 

To  assist  affected  individuals,  the 
Secretary  has  decided  to  waive  the 
applicable  statutory  and  regulatory 
priority  order  selection  requirements  for 
awarding  FSEOG  funds.  The  institution 
does  not  have  to  award  these  additional 
emergency  FSEOG  funds  in  lowest 
Expected  Family  Contribution  order  or 
give  a  priority  to  Federal  Pell  Grant 
recipients. 

Also,  to  assist  affected  individuals, 
the  Secretary  has  decided  to  waive  the 
applicable  statutory  and  regulatory 
requirements  for  offering  a  reasonable 
proportion  of  these  emergency  FSEOG 
funds  to  less-than-full-time  and 
independent  students.  The  institution 
may  award  these  additional  emergency 
FSEOG  funds  to  an  otherwise  eligible 
student  affected  by  Hiuricane  Dennis  or 
Hurricane  Floyd  who  demonstrates 
financial  need. 

The  institution  must  docimient  in  the 
student's  file  that  the  funds  awarded  are 
part  of  these  additional  emergency 


FSEOG  funds.  The  institution  must  also 
docimient  in  the  student's  file  that  the 
student,  or  the  student's  family,  is  from 
one  of  the  designated  areas  and  suffered 
financial  harm  as  a  result  of  Hurricane 
Dennis  or  Hurricane  Floyd. 

3.  Section  413E  of  the  HEA— Carryover 
and  Carryback  Authority  and  34  CFR 
676.18     Use  of  Funds 

To  assist  affected  individuals,  the 
Secretary  has  decided  to  modify  the 
applicable  statutory  and  regulatory  carry 
forward  authority  for  the  additional 
emergency  FSEOG  funds  received  for 
the  1999-2000  award  year.  The  existing 
authority  allows  an  institution  to  carry 
forward  no  more  than  10  percent  of  its 
current  award  year  FSEOG  funds  to 
spend  in  the  next  year.  However,  the 
institution  may  carry  forward  any 
amount  of  the  emergency  FSEOG  funds 
necessary  to  be  used  in  the  2000-2001 
award  year.  Any  of  the  additional 
emergency  FSEOG  funds  that  are  not 
spent  by  the  end  of  the  2000-2001 
award  year  (June  30,  2001)  must  be 
returned  to  the  Department. 

4.  Section  413C  of  the  HEA— 
Agreements  With  Institutions:  Selection 
of  Recipients  and  34  CFR  676.21 
FSEOG  Federal  ShoK  Limitations 

To  assist  affected  individuals,  the 
Secretary  has  decided  to  waive  the 
applicable  statutory  and  regulatory 
requirement  that  the  Federal  share  of 
FSEOG  awards  made  by  an  institution 
may  not  exceed  75  percent.  The  Federal 
shcire  for  these  additional  emergency 
FSEOG  funds  may  be  100  percent.  The 
institution  must  document  in  its  records 
that  it  used  this  waiver  of  the  Federal 
share  limitation  requirement  for  these 
additional  emergency  FSEOG  funds. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ea^gov/news.html 
http://ifap.ed.gov/csb html/ 

fedlreg.htm 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  the 
first  of  the  previous  sites.  U  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  D.C.,  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 


edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.007) 

(Legal  Authority:  Pub.  L.  106-113  and  20 
U.S.C.  1082) 

Dated:  (anuary  27,  2000. 

Richard  W.  Riley, 

Secretary  of  Education. 

[FR  Doc.  00-2234  Filed  1-28-00;  1:33  pro) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA083-0214;  FRL-6530-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  El 
Dorado  County  Air  Pollution  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  finalizing  three  actions 
proposed  in  the  Federal  Register  on 
October  5, 1999  concerning  rules  from 
the  El  Dorado  County  Air  Pollution 
Control  District  (EDCAPCD).  This  final 
action  will  incorporate  Rules  501,  520, 
524,  and  525  into  the  Federally 
approved  State  Implementation  Plan 
(Sff).  Today's  action  also  will  rescind, 
36  rules  from  the  SIP.  The  intended 
effect  of  approving  these  rules  is  to 
regulate  permitting  of  stationary  sources 
in  accordance  with  the  requirements  of 
the  Act,  as  amended  in  1990.  EPA  is 
finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  Clean  Air  Act  (CAA) 
regarding  EPA  action  on  SIP  submittals, 
SIPs  for  national  primary  and  secondary 
ambient  air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EPA  is  also  finalizing  a  limited  approval 
and  limited  disapproval  of  Rule  523 
under  CAA  provisions  regarding  EPA 
action  on  SIP  submittals  and  general 
rulemaking  authority  because  these 
revisions,  while  strengthening  the  SIP, 
also  do  not  fully  meet  the  CAA 
provisions  regarding  plan  submissions 
and  requirements  for  nonattainment 
areas.  As  a  result  of  this  limited 
disapproval,  EPA  will  be  required  to 
impose  highway  funding  or  emission 
offset  sanctions  under  the  CAA  unless 
the  State  submits  and  EPA  approves 
corrections  to  the  identified  deficiencies 
within  18  months  of  the  effective  date 
of  this  disapproval.  Moreover,  EPA  will 
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be  required  to  promulgate  a  Federal 
implementation  plan  (FIP)  unless  the 
deficiencies  4re  corrected  within  24 
months  of  the  effective  date  of  this 
disapproval. 

EFFECTIVE  DATE:  This  action  is  effective 
on  March  3.  JOOO. 

ADDRESSES:  (^opies  of  the  rule(s)  and 
EPA's  evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  DC  o^ce  during  normal  business 
hours.  Copies  of  the  submitted  rule{s) 
are  available  for  inspection  at  the 
following  looations: 

(1)  EPA  Regiin  9.  75  Hawthorne  Street, 
San  Franci^o.  CA  94105; 

(2)  Califomiq  Air  Resources  Board,  2020 
L  Street,  Sacramento.  CA  95814; 

(3)  El  Dorado^  County  Air  Pollution 
Control  District.  2850  Fairlane  Ct., 
Bldg.  C.  PUcerville.  CA  95667-4100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Kohn,  Permits  Office  {AIR-3),  Air 
Division,  US  iEnvironmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105-3901, 
Telephone:  (115)  744-1238.  E-mail: 
kohn.roger€4pa.gov. 

SUPPLEMENT/IRY  INFORMATION: 

I.  Rules  Incorparated  into  EDCAPCD  SIP 

n.  Background 

QI.  Response  t«  i  Public  Comments 

IV.  EPA  Actioi 

V.  Administral  ive  Requirements 

A.  Executive  Order  12866 

B.  Executive  Order  13132 

C.  Executive  Order  13045 

D.  ExecutivBl  Order  13084 

E.  Regulatory  Flexibility  Act 

F.  Unfunded  Mandates 

G.  Submission  to  Congress  and  the 
Comptroller  General 

H.  National  1'echnology  Transfer  and 

Advancendent  Act 
I.  Petitions  far  Judicial  Review 

I.  Rules  lacohiorated  into  EDCAPCD 
SIP 

The  rules  qeing  approved  into  the 
California  SlP^include:  EDCAPCD  Rules 
501  (General  [Pennit  Requirements),  520 
(Enhanced  Monitoring  and  Complicuice 
Certification),  524  (Emission  Reduction 
Credits).  and|525  (Priority  Reserve).  EPA 
is  also  granting  limited  approval  (and 
limited  disapiproval)  to  EDCAPCD  Rule 
523.  These  rules  were  submitted  by  the 
California  Air  Resources  Board  to  EPA 
on  May  24, 1094  (Rules  501,  523,  524, 


and  525)  and 
520). 

n.  Backgroui  id 

On  Octobei' 
EPA  propose  1 
520.  524,  anc 
SIP.  and  to 
SIP.  EPA  als( 
approval 


(anil 


October  13, 1995  (Rule 


5.  1999  in  64  FR  53973, 
to  approve  Rules  501, 
525  into  the  California 
rescind  36  rules  firom  the 
proposed  to  grant  limited 
limited  disapproval)  to 


Rule  523.  A  detailed  discussion  of  the 
backgroimd  for  each  of  the  above  rules 
is  provided  in  the  proposed  rule  cited 
above. 

EPA  has  evaluated  the  above  rules  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  docimients  referenced  in  the 
proposed  rule  cited  above.  EPA  has 
found  that  the  rules  meet  the  applicable 
EPA  requirements,  with  the  exception  of 
four  deficiencies  in  Rule  523.  A  detailed 
discussion  of  the  rule  provisions  and 
evaluations,  including  the  Rule  523 
deficiencies,  has  been  provided  in  the 
proposed  rule  and  in  the  technical 
support  document  (TSD),  dated 
September  16, 1999,  which  is  available 
at  EPA's  Region  IX  office. 

m.  Response  to  Public  CoBunents 

A  30-day  public  comment  period, 
which  ended  on  November  4, 1999,  was 
provided  in  64  FP.  18858.  EPA  received 
one  comment  letter  on  the  proposed 
rulemaking,  from  EDCAPCD.  'The 
comments  have  been  evaluated  by  EPA 
and  a  siunmary  of  the  comments  and 
EPA's  responses  are  set  forth  below. 

Comment:  EDCAPCD  agrees  to  change 
the  offset  ratio  for  ed&ssion  reductirais 
that  occiu  at  a  source  that  is  within  a 
15  mile  radius  and  within  the  District  to 
1.3  to  1.0. 

Response:  EPA  and  EDCAPCD  are  in 
agreement  on  the  necessity  to  revise 
Rule  523  to  meet  the  offset  ratio 
requirement  of  section  182(d)(2)  of  the 
CAA. 

Comment:  EDCAPCD  contends  that 
the  oBsei  requirements  in  Rule  523  are 
more  stringent  than  CAA  requirements. 
The  District  believes  that  by  requiring  a 
source  to  ofiiset  emission  increases 
down  to  the  trigger  level  once 
ciunulative  emission  changes  at  the 
source  exceed  specific  trigger  levels,  the 
rule  achieves  more  emission  reductions 
than  the  CAA  and  EPA  regulations 
require.  EDCAPCD  submitted  a 
hypothetical  example  to  document  this 
claim. 

Response:  The  District  and  EPA  use 
diffierent  methodologies  to  determine  if 
offsets  are  required,  and  if  so.  how 
many.  District  Rule  523  establishes 
offset  trigger  levels  and  requires  sources, 
once  they  have  exceeded  these  levels,  to 
offset  all  future  increases  in  potential  to 
emit  down  to  the  trigger  level.  The  EPA 
method  determines  offset  applicability 
on  a  per  project  basis  by  subtracting  a 
soiu-ce's  pre-modification  actual 
emissions  from  its  post-modification 
potential  to  emit  (while  accounting  for 
other  creditable  and  contemporaneous 
emissions  increases  and  decreases).  If 


the  resulting  emission  increase  triggers 
offsets,  the  source  must  provide  offsets 
for  the  entire  amount  of  the  emission 
increase.  EPA  agrees  that  in  most  cases, 
Rule  523  offset  requirements  are  more 
stringent  than  CAA  requirements. 
However,  there  is  one  scenario  in  which 
the  rule  is  less  stringent  than  the  CAA: 
new  major  sources.  An  example  of  this 
would  be  a  new  100  ton  per  year  (tpy) 
NOx  source  proposing  to  locate  in  the 
coimty.  The  CAA  requires  that  such  a 
source  offset  all  emissions,  i.e.,  100  tpy. 
However,  according  to  the  offset 
provisions  of  Rule  523,  the  new  soiirce 
would  have  to  offset  down  to  the  trigger 
level  of  7500  Ib./quarter  or  85  tpy, 
which  is  15  tpy  less  than  the  federal 
requirement. 

In  order  to  address  this  limited 
approval  issue,  the  District  must  revise 
Rule  523  to  require  that  new  major 
sources  offset  the  total  amount  of  their 
potential  to  emit,  i.e.,  down  to  zero. 

Comment:  The  District's  BACT 
definition  is  more  stringent  than  EPA's 
because  it  does  not  require  that  a  rule 
containing  an  emission  limit  or  control 
technique  be  in  a  state  implementation 
plan  to  qualify  as  BACT.  "The  definition 
is  more  inclusive  and  thus  more 
stringent  than  what  EPA  requires. 

Response:  The  District  BACT 
definition  does  not  explicitly  include 
the  most  stringent  emissions  limit 
contained  in  any  SIP,  which  is  part  of 
the  EPA  definition  of  Lowest 
Achievable  Emission  Rate  (California 
BACT).  However,  EDCAPCD  has 
clarified  in  writing  that  the  District 
interprets  the  BACT  definition  to 
include  the  SIP  provision  (see  letters 
dated  November  1, 1999  and  November 
29, 1999  from  EDCAPCD  to  EPA, 
contained  in  the  docket  for  this 
rulemaking).  As  a  result,  EPA  agrees 
that  this  limited  approval  issue  has  been 
satisfied,  and  is  not  requiring  the 
District  to  modify  the  BACT  definition 
in  Rule  523.  Nevertheless,  in  order  to 
clarify  the  definition,  EPA  encourages 
the  District  to  revise  the  rule  to  make 
the  SIP  requirement  an  explicit  part  of 
the  BACT  definition. 

CoiniTienf;  The  District  cannot  remove 
or  change  the  offset  exemption  in  Rule 
523  because  it  is  mandated  by  California 
Health  and  Safety  Code  42301.2. 

Response:  EPA  imderstands  that 
EDCAPCD  is  in  a  difficult  position 
because  it  appears  that  state  law  may 
conflict  with  the  Clean  Air  Act  with 
respect  to  this  exemption.  Nevertheless, 
EPA  caimot  approve  a  rule  provision 
into  the  SIP  that  conflicts  with  the  Act. 
EPA  is  willing  to  work  with  EDCAPCD 
and  the  State  of  California  to  help 
resolve  this  deficiency.  However,  the 
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deficiency  must  be  addressed  before 
EPA  can  grant  full  approval  to  Rule  523. 

Comment:  EDCAPCD  questions  EPA's 
authority  to  regulate  interprecursor 
offset  trading.  Since  there  are  no 
provisions  addressing  interprecursor 
offsets  in  the  CAA  or  EPA  regulations, 
EPA  has  no  authority  to  regulate  them. 
In  addition,  case-by-case  EPA  approval 
for  trades  would  be  a  long,  burdensome 
process. 

Hespo/ise:  Section  173(c)(1)  of  the 
CAA  requires  that  new  or  modified 
stationary  sources  offset  emission 
increases  of  a  given  pollutant  with 
reductions  of  the  same  pollutant.  Since 
the  CAA  doesn't  explicitly  authorize 
interprecursor  trading,  a  strict 
interpretation  of  the  Act  would  prohibit 
air  districts  from  allowing  this  practice 
at  all  in  NSR  rules. 

Recent  EPA  policy  has  allowed 
interprecvusor  trading,  particularly 
among  ozone  precursors  in  ozone 
nonattainment  areas,  if  certain  criteria 
are  met.  Consistent  with  this  policy,  the 
District  has  two  possible  ways  to 
address  this  limited  disapproval  issue 
when  it  revises  Rule  523.  One  way  is  to 
include  rule  language  requiring  written 
EPA  concurrence  for  each  proposed 
interprecursor  trade.  Alternatively,  the 
District  could  produce  a  technical 
justification  for  various  interpreciu^or 
offset  ratios,  and  then  revise  Rule  523  to 
include  those  ratios.  In  this  scenario, 
rule  language  requiring  case-by-case 
EPA  concurrence  would  not  be 
necessary.  Since  the  CAA  does  not 
explicitly  authorize  interprecursor 
trading,  EPA's  policy  is  to  require 
Agency  concurrence  for  such  trades, 
either  on  a  case-by-case  or  one  time  only 
basis  if  appropriate  ratios  are 
established  by  rule. 

With  respect  to  the  amount  of  time 
required  for  EPA  to  concur  on  a  specific 
trade  in  the  case-by-case  scenario,  EPA 
would  have  to  make  its  determination 
during  the  conunent  period  provided  for 
the  draft  permit.  This  would  not  delay 
the  permit  issuance  process. 

IV.  EPA  Action 

EPA  is  finalizing  this  action  to 
approve  Rules  501,  520,  524,  and  525 
for  inclusion  into  the  California  SIP,  to 
rescind  36  rules  from  the  SIP,  and  to 
amend  40  CFR  52.232  to  delete  an 
obsolete  requirement.  EPA  is  approving 
the  submittal  imder  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  parts  C  and  D  of  the  CAA. 
This  approval  action  will  incorporate 
these  niles  into  the  Federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  stationary 
sources  in  accordance  with  the 
requirements  of  the  CAA. 


EPA  is  also  finalizing  a  limited 
approval  and  a  limited  disapproval  of 
Rule  523.  The  limited  approval  of  this 
rule  is  being  finalized  under  section 
110(k)(3)  in  light  of  EPA's  authority 
pursuant  to  section  301(a)  to  adopt 
regulations  necessary  to  further  air 
quality  by  strengthening  the  SIP.  The 
approval  is  limited  in  the  sense  that  the 
rule  strengthens  the  SEP.  However,  the 
rule  does  not  meet  the  section 
182(a)(2)(A)  CAA  requirement  because 
of  the  rule  deficiencies  which  were 
discussed  in  the  proposed  rulemaking. 
Thus,  in  order  to  strengthen  the  SIP, 
EPA  is  granting  limited  approval  of  Rule 
523  under  sections  110(k)(3)  and  301(a) 
of  the  CAA.  This  action  approves  the 
rule  into  the  SIP  as  a  federally 
enforceable  rule. 

At  the  same  time,  EPA  is  finalizing 
the  limited  disapproval  of  Rule  523 
because  it  contains  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA.  and,  as 
such,  the  rule  does  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  As 
stated  in  the  proposed  rule,  upon  the 
effective  date  of  this  final  rule,  the  18 
month  clock  for  sanctions  and  the  24 
month  FIP  clock  wall  begin.  If  the  State 
does  not  submit  the  required  corrections 
and  EPA  does  not  approve  the  submittal 
within  18  months  of  the  effective  date 
of  the  final  rule,  either  the  highway 
sanction  or  the  offset  sanction  will  be 
imposed  at  the  18  month  mark.  It 
should  be  noted  that  the  rule  covered  by 
this  Federal  Register  has  been  adopted 
by  EDCAPCD  and  is  currently  in  effect 
in  the  District.  EPA's  limited 
disapproval  action  will  not  prevent 
EDCAPCD  or  EPA  from  enforcing  the 
rule. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Executive  Order  13132,  Federalism 
(64  FR  43255,  August  10, 1999)  revokes 
and  replaces  Executive  Orders  12612, 
Federalism  and  12875,  Enhancing  the 
Intergovernmental  Partnership. 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 


"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule.  A 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  Concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  — 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
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substantial  diiect  compliance  costs  on 
those  conununities,  unless  the  Federal 
government  pjovides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurredjby  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EP^  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  E  PA's  prior  consultation 
with  represent  atives  of  affected  tribal 
governments,  9  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  th<  need  to  issue  the 
regillation. 

In  addition.  Executive  Order  13084 
requires  EPA  I  o  develop  an  effective 
process  permi  ting  elected  and  other 
representative  3  of  hidian  tribal 
governments  '  to  provide  meaningful 
and  timely  inj  ut  in  the  development  of 
regulatory  pol  cies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  0  r  uniquely  affect  the 
communities  ( )f  Indian  tribal 
governments.  Accordingly,  the 
requirements  Of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatbry  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  fl  jxibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifie  s  that  the  rule  will  not 
have  a  signific  ant  economic  impact  on 
a  substantial  r  umber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-j  irofit  enterprises,  and 
small  govemn  lental  jurisdictions. 

This  final  n  le  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  Iny  new  requirements  but 
simply  approve  requirements  that  the 
State  is  alreac  y  imposing.  Therefore, 
because  the  Fi  sderal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  th  s  action  will  not  have  a 
significant  ec(  inomic  impact  on  a 
substantial  ni  mber  of  small  entities. 

Moreover,  c  ue  to  the  natiue  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act  preparation  of  flexibility 
analysis  woul  i  constitute  Federal 
inquiry  into  t  le  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  conce  ning  SIPs  on  such 
grounds.  Uni(  n  Electric  Co.,  v.  U.S. 
EPA,  427  U.S  246,  255-66  (1976);  42 
U.S.C.  7410(a  (2). 


F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fi-om  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(^4TTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 


and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  appficable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Covul  of  Appeals  for  the 
appropriate  circuit  by  April  3,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Dated:  January  14,  2000. 
Nora  L.  McG«e, 
Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(103)(xiii)(B), 
(c)(119)(i)(C).{c)(120)(i)(B), 
(c)(138)(ii)(D),  (c){197)(i){E),  and      . 
(c)(225){i){C)(3)to  read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(c)*  *  .* 
(103)*   *   * 
(xiii)  *   *   * 

(B)  Previously  approved  on  May  27, 
1982  and  now  deleted  without 
replacement  rule  501. 
***** 

(119)  *    *    * 
(i)*  *  * 

(C)  Previously  approved  on  May  27, 
1982  and  now  deleted  without 
replacement  Rules  502  to  508,  510  to 
513,  515.  517  to  519,  and  521. 
***** 

(120)  *    *    * 
(i)*   *   * 
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(B)  Previously  approved  on  July  7, 
1982  and  now  deleted  without 
replacement  Rules  401  to  407,  410  to 
411,  415  to  416.  and  418  to  424. 

***** 

(138)*   *   * 
(ii)*  *   * 

(D)  Previously  approved  on  November 
18, 1983  and  now  deleted  without 
replacement  Rule  521. 
***** 

(197)  *   *   * 
(i)*   *   * 

(E)  El  Dorado  County  Air  Pollution 
Control  District. 

(1)  Rules  501,  523,  524,  and  525 
adopted  on  April  26, 1994. 
***** 

(225)  *    *    * 

(i)  *   *   * 

(O*   *   * 

(3)  Rule  520  adopted  on  Jime  27, 
1995. 
*         *         *         *         * 

3.  Section  52.232  is  amended  by 
removing  and  reserving  paragraph 
(a)(15). 

[FR  Doc.  00-2177  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[CI  Docket  95-«;  FCC  99-407] 

Use  of  Notices  of  Apparent  Liability 
and  Facts  Underlying  Notices  of 
Apparent  Liability  in  Subsequent 
Proceedings 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule;  denial  of  petition  for 

reconsideration. 

SUMMARY:  This  document  provides 
further  interpretation  of  section  504(c) 
of  the  Communications  Act  of  1934,  as 
amended.  The  Federal  Communications 
Commission  reiterated  that  it  would 
continue  its  policy  of  not  using  the  mere 
issuance  of  or  failure  to  pay  a  Notice  of 
Apparent  Liability  to  the  prejudice  of  a 
party.  The  Commission  concluded, 
however,  that  using  the  underlying  facts 
of  a  prior  violation  that  shows  a  pattern 
of  non-compliant  behavior  against  a 
licensee  in  a  subsequent  renewal, 
forfeiture,  transfer,  or  other  proceeding 
does  not  cause  the  prejudice  that 
Congress  sought  to  avoid  in  section 
504(c).  This  document  also  reverses  the 
Commission's  prior  statement  that  no 
statutory  violation  can  be  deemed  to  be 
minor  for  purposes  of  making 


downward  adjustments  to  forfeiture 
amounts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Ellington,  Enforcement 
Bureau,  (202)  418-1160. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Memorandum  Opinion 
and  Order  denying  reconsideration  of 
The  Commission 's  Forfeiture  Policy 
Statement  and  Amendment  Of  Section 
1.80  of  the  Rules  to  Incorporate  the 
Forfeiture  Guidelines,  CI  Docket  95-€, 
adopted  December  21,  1999  and 
released  December  28,  1999. 

The  complete  text  of  this 
Memorandum  Opinion  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Public  Reference  Center  Room 
CY-A257,  445  12th  Street,  SW, 
Washington,  DC  20554.  The  complete 
text  may  also  be  purchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street.  NW,  Washington, 
DC  20036;  telephone  (202)  857-3800, 
facsimile  (202)  857-3805. 

Federal  Communications  Commission. 

Magaiie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-2141  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  6712-01-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  991223348-9348-01;  I.D. 
012700D] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  630  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
630  outside  the  Shelikof  Strait 
conservation  area  in  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  interim  2000 
pollock  total  allowable  catch  (TAC)  for 
Statistical  Area  630  outside  the  Shelikof 
Strait  conservation  area  estabUshed  by 
the  2000  Interim  Specifications  and 
amended  by  the  emergency  interim  rule 
implementing  Steller  sea  lion  protection 
measures  for  the  pollock  fisheries  off 
Alaska. 


DATES:  EffecUve  1200  hrs,  Alaska  local 
time  (A.l.t.),  January  27,  2000,  until 
1200  hrs.  Alt..  March  15,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  interim  2000  pollock  TAC  in 
Statistical  Area  630  outside  the  Shelikof 
Strait  conservation  area  as  amended  by 
the  emergency  interim  rule 
implementing  Steller  sea  lion  protection 
measures  for  the  pollock  fisheries  off 
Alaska  (65  FR  3892.  January  25,  2000) 
is  4.278  metric  tons  (mt),  determined  in 
accordance  with  §679.20(c)(2)(i). 

In  accordance  with  §679.20(d)(l)(i). 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  interim  TAC  of 
pollock  in  Statistical  Area  630  outside 
the  Shelikof  Strait  conservation  area 
will  soon  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  3,778  mt. 
and  is  setting  aside  the  remaining  500 
mt  as  bycatch  to  support  other 
anticipated  groimdfish  fisheries.  In 
accordance  with  §  679.20(d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  will  soon  be 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  630  outside  the 
Shelikof  Strait  conservation  area  in  the 
GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
o\'erharvesting  the  seasonal  allocation  of 
pollock  in  Statistical  Area  630  outside 
the  Shelikof  Strait  conservation  area. 
Providing  prior  notice  and  an 
opportunity  for  public  comment  is 
impracticable  and  contrary  to  the  public 
interest.  Further  delay  would  only  result 
in  overharvest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  should  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 
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This  action  s  required  by  §  679.20 


and  is  exempt 
12866. 


from  review  under  E.O. 


U.S.C.  1801  etseq. 


Autliority:  16 

Dated:  Januar  27.  2000. 
Gory  C.  Matlocl , 

Director,  Office  ( f  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  00-216  B  Filed  1-27-00;  5:01  pml 
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DEPARTMErr  OF  COMMERCE 

National  Oce«ilc  and  Atmospheric 
Admlniatratioii 


50  CFR  Part  6 


sr9 

-02233^ 


48-9348-01  ;I.D. 


[Dockst  No.  99 
012700C] 


Fisheries  of  tite  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  In  the  Gulf  of 
Alaska 

AGENCY:  Naticcial  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  i^dministration  {NOAA), 

Commerce. 

ACTION:  Inseas^n  adjustment;  request 

for  comments. 


summary:  NM  ='S  is  adjusting  the  interim 
2000  total  alio  wable  catch  (TAG)  of 
pollock  in  the  Western  and  Central 
Regulatory  An  las  of  the  Gulf  of  Alaska 
(W/C  GOA).  T  lis  action  is  necessary  to 
adjust  the  har  est  of  pollock,  that,  based 
on  the  best  avi  lilable  scientific 
information,  h  as  been  found  by  NMFS 
to  be  incorrect  ly  specified. 
DATES:  Effecti'  e  1200  hrs.  Alaska  local 
time  (A.l.t.).  Jjnuary  27,  2000,  until 
1200  hrs  A.l.t.  July  19,  2000.  Comments 
must  be  recei\  ed  at  the  following 
address  no  lat  jr  than  4:30  p.m.,  A.l.t, 
February  17,  2  000. 

ADDRESSES:  Ci  tmments  may  be  mailed  to 
Sue  Salveson,  Assistant  Regional 
Administrator  Sustainable  Fisheries 
Division,  Alas  la  Region,  NMFS,  P.O. 
Box  21668,  lu  leau.  AK  99802-1668, 
Attn:  Lori  Gra/el.  Comments  will  not  be 
accepted  if  su  jmitted  via  e-mail  or 
Internet.  Han(  delivery  or  courier 
delivery  of  co  nments  may  be  sent  to  the 
Federal  Build  ng,  709  West  9th  Street, 
Room  453.  Juneau.  AK  99801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  aroundfish  fishery  in  the 
GOA  exclusiv  s  economic  zone 
according  to  t  le  Fishery  Management 
Flan  for  Groui  idfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fisher  f  Management  Council 
under  authori  ;y  of  the  Magnuson- 


Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  interim  2000  pollock  TAG  in  the 
W/C  GOA  as  amended  by  the  emergency 
interim  rule  implementing  Steller  sea 
lion  protection  measures  for  the  pollock 
fisheries  off  Alaska  (65  FR  3892,  January 
25.  2000)  are  as  follows:  Western 
Regulatory  Area  (610)  5,465  metric  tons 
(mt),  Central  Regulatory  Area  (620 
outside  Shelikof  Strait)  3,252  mt, 
Central  Regulatory  Area  (630  outside 
Shelikof  Strait)  4,278  mt,  and  Shelikof 
Strait  14,366  mt. 

In  accordance  with 
§679.25(a)(2)(i)(B).  the  Administrator, 
Alaska  Region,  NMFS  (Regional 
Administrator),  is  adjusting  the  interim 
TAG  for  pollock  in  the  W/C  GOA  based 
on  the  best  available  scientific 
information  and  a  determination  that 
the  current  interim  TACs  are  incorrectly 
specified. 

On  January  20,  2000,  NFMS  stock 
assessment  scientists  developed  a 
revised  procedure  for  more  accurately 
allocating  the  pollock  interim  TAG  by 
time  and  area  in  the  Western  and 
Central  Regulatory  areas  as  authorized 
under  the  emergency  interim  rule 
implementing  Steller  sea  lion  protection 
measure.  To  allocate  TAG  in  Shelikof 
Strait  the  revised  procedure  uses  the 
most  recent  winter  Shelikof  Strait 
acoustic  survey  (1998)  and  updated 
1998  estimates  of  GOA  pollock  biomass 
west  of  140°  W.  long.  For  the  three  areas 
outside  of  Shelikof  Strait  (Statistical 
area  610,  Statistical  area  620  outside 
Shelikof  Strait,  and  Statistical  area  630 
outside  Shelikof  Strait)  the  distribution 
of  pollock  biomass  is  averaged  from  the 
last  four  summer  surveys.  The  method 
of  using  the  average  distribution  from 
the  last  four  summer  trawl  surveys  for 
purposes  of  spatial  allocation  was 
advocated  by  the  Gulf  of  Alaska 
Groundfish  Plan  Team,  reflected  in  the 
annual  Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  report  dated 
November  1999,  and  accepted  by  the 
North  Pacific  Fishery  Management 
Council's  Scientific  and  Statistical 
Committee.  However,  the  revised 
procedure  distinguishes  the 
management  areas  inside  and  outside 
Shelikof  Strait  more  accurately  than  the 
previous  method  used  to  determine  the 
allocation  of  TAG  among  areas  of  the 
W/C  GOA  under  the  interim  harvest 
specification  published  with  the 
emergency  rule  implementing  Steller 
sea  lion  protection  measures  (65  FR 
3892,  January  25,  2000). 

Based  upon  this  information  the 
Regional  Administrator  has  determined 


that  the  current  interim  pollock  TACs 
specified  for  the  W/C  GOA  are  incorrect. 
He  is  correcting  the  estimate  of  total 
GOA  pollock  biomass  west  of  140°  W. 
long,  from  933,000  mt  to  958,000  mt  as 
reflected  in  the  most  recent  SAFE 
report,  dated  November  1999.  After  the 
interim  harvest  amount  for  the  Shelikof 
Strait  is  calculated  using  the  procedure 
set  forth  in  the  emergency  rule 
implementing  the  Steller  sea  lion 
protection  measures,  the  remainder  of 
the  combined  W/C  GOA  pollock  TAG  is 
apportioned  to  those  areas  outside  the 
Shelikof  Strait  as  described  above.  This 
results  in  percentage  apportionments  of 
the  remainder  of  the  combined  W/C 
GOA  pollock  TAG  equal  to  56.09 
percent,  4.08  percent,  and  39.83  percent 
to  Statistical  areas  610,  620  (outside 
Shelikof  Strait),  and  630  (outside 
Shelikof  Strait),  respectively.  Table  5  in 
the  emergency  rule  implementing 
Steller  Sea  lion  protection  measures 
specified  interim  pollock  TACs  for  the 
W/C  GOA  and  is  accordingly  corrected 
to  read: 

Table  5.— Revised  First  Seasonal 
Allowances  of  Pollock  in  the 
Western  (W)  and  Central  (C) 

REGULATORY  AREAS  OF  THE   GULF 
OF  ALASKA  (GOA) 


Area 

A  season 

interim  TAG 

(mt) 

Species:  Pollock  ^ 
W  (610) 

7,498 

C  (620  outside  Shelikof 
Strait)  

C  (630  outside  Shelikof 
Strait)  

Shelikof  Strait    

546 

5,325 
13,991 

Total  ; 

27,360 

^The  pollock  catch  limit  for  the  Shelikof 
Strait  conservation  zone  is  determined  by  cal- 
culating the  ratio  of  the  most  recent  estimate 
of  pollock  biomass  in  Shelikof  Strait  (489,900 
mt)  divided  by  the  most  recent  estimate  of 
total  pollock  biomass  in  the  GOA  (958,000 
mt).  This  ratio  is  then  multiplied  by  the  pollock 
TAG  in  the  A  season  for  the  combined  West- 
em  and  Central  areas  of  the  GOA  (27,360 
mt).  The  remainder  of  the  combined  W/C  TAC 
in  the  A  Season  is  apportioned  among  Regu- 
latory Areas  610,  620,  and  630  outside  the 
Shelikof  Strait  based  on  the  distribution  of  pol- 
lock outside  the  Shelikof  Strait;  56.09%, 
4.08%.  and  39.83%  respectively. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  providing  prior  notice  and  public 
comment  or  delaying  the  effective  date 
of  this  action  is  impracticable  and 
contrary  to  the  public  interest.  Without 
this  inseason  adjustment,  the  current 
interim  seasonal  allocation  of  pollock 
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TAG  would  promote  an  improper 
distribution  of  the  fishery.  Under 
§  679.25(c)(2),  interested  persons  are 
invited  to  submit  written  comments  on 
this  action  to  the  above  address  until 
February  17,  2000. 

This  action  is  required  by  §§  679.20 
and  679.25  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  ef  seq. 
Dated:  )anuary  27,  2000. 
Bruce  C.  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-2165  Filed  1-27-00;  5:01  pm] 

BILUNG  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  991228352-0012-02;  I.D. 
012700A] 

Fisheries  of  the  Exciusive  Economic 
Zone  Off  Aiasica;  Pollocic  in  Statistical 
Area  610 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

SUIMIMARY:  NMFS  is  opening  directed 
fishing  for  pollock  by  catcher  vessels 
that  are  non-exempt  under  the 
American  Fisheries  Act  (AFA)  in 
Statistical  Area  610  and  the  Shelikof 
Strait  Conservation  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  allow  non-exempt  catcher  vessels  to 
participate  in  the  pollock  fishery  in 
these  areas  consistent  with  regulations 
implementing  the  AFA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  January  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  amount  of  the  interim  2000  GOA 
AFA  catcher  vessel  sideboard  in 
Statistical  Area  610  and  the  Shelikof 


Strait  Conservation  Area  was 
established  by  the  Emergency  Interim 
Rule  to  Implement  Major  Provisions  of 
the  American  Fisheries  Act  (published 
January  28,  2000),  as  3,409  metric  tons 
(mt)  and  2,402  mt  respectively  in 
accordance  with  §679.20(c)(2)(i). 

The  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
established  a  directed  fishing  allowance 
of  3,209  mt,  and  set  aside  the  remaining 
200  mt  as  bycatch  to  support  other 
anticipated  groundfish  fisheries  for  this 
component  of  the  fishery  in  Statistical 
Area  610.  He  also  has  established  a 
directed  fishing  allowance  of  2,202  mt, 
and  set  aside  the  remaining  200  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries  for  this  component 
of  the  fishery  in  Shelikof  Strait 
Conservation  Area.  These  areas  of  the 
GOA  were  closed  to  directed  fishing  for 
pollock  by  non-exempt  AFA  vessels 
effective  on  January  21,  2000. 

NMFS  has  determined  that  as  of 
January  24,  2000,  3,209  mt  remain  in  the 
directed  fishing  allowance  for  Statistical 
Area  610  and  2,000  mt  remain  in  the 
directed  fishing  allowance  for  the 
Shelikof  Strait  Conservation  Area. 
Therefore,  NMFS  is  terminating  the 
previous  closure  and  is  opening 
directed  fishing  for  pollock  by  catcher 
vessels  that  are  non-exempt  imder  the 
AFA  in  Statistical  Area  610  and  the 
Shelikof  Strait  Conservation  Area  of  the 
GOA. 

Classification 

All  other  closures  remain  in  full  force 
and  effect.  This  action  responds  to  the 
best  available  information  recently 
obtained  from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  participation  of  catcher  vessels 
that  are  non-exempt  under  the  AFA. 
Providing  prior  notice  and  opportunity 
for  public  comment  for  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  NMFS  finds  for  good  cause  that 
the  implementation  of  this  action 
cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  imder  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  27,  2000. 
Gary  C.  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc,  00-2164  Filed  1-27-00;  5:01  pm] 

BILUNG  CODE  351(>-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  991223349-9349-01;  I.D. 
012700B] 

Fisheries  of  the  Exciusive  Economic 
Zone  Off  Alaska;  Atka  Mackerel  in  the 
Eastern  Aleutian  District  and  Bering 
Sea  Subarea  of  the  Bering  Sea  and 
Aleutian  Islands         ^ 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closing. 

SUMMARY:  NMFS  is  prohibiting  dfrected 
fishing  for  Atka  mackerel  with  gears 
other  than  jig  in  the  Eastern  Aleutian 
District  and  the  Bering  Sea  subarea  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  2000 
interim  total  allowable  catch  (IT AC)  of 
Atka  mackerel  in  these  areas. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  January  27,  2000,  imtil 
superseded  by  the  Final  2000  Harvest 
Specification  for  Groundfish,  which  will 
be  published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  CFR  part  679. 

The  Interim  2000  Harvest 
Specifications  for  Groundfish  (65  FR  60, 
January  3,  2000)  established  the  Atka 
mackerel  IT  AC  for  non-jig  gear  as  14,306 
metric  tons  (mt)  in  the  Eastern  Aleutian 
District  and  the  Bering  Sea  subarea.  See 
§§679.20(c)(2)(ii)  and  679.20(a)(8)(ii). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  ITAC  for  non-jig 
gear  Atka  mackerel  in  the  Eastern 
Aleutian  District  and  the  Bering  Sea 
subarea  will  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  13,806  mt, 
and  is  setting  aside  the  remaining  500 
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mt  as  bycatch 
anticipated 
accordance  wi 
Regional 
directed  fishi 
reached, 
prohibiting  di 
mackerel  in 
District  and 
the  BSAI. 


o  support  other 
gn  undfish  fisheries.  In 
§679.20(d)(l){iii),the 
Administrator  finds  that  this 

allowance  soon  will  be 
Cons^uently.  NMFS  is 

acted  fishing  for  Atka 
Eastern  Aleutian 
Bering  Sea  subarea  of 


th3 
thj 


MfLximum 
may  be  found 
§  679.20(e)  an( 


n  tainable  bycatch  amounts 
n  the  regulations  at 

(0. 


Classification 

This  action  responds  to  the  IT  AC 
limitations  and  other  restrictions  on  the 
fisheries  established  in  the  Interim  2000 
Harvest  Specifications  for  Groundfish 
for  the  BSAI.  It  must  be  implemented 
immediately  to  prevent  overharvesting 
the  2000  IT  AC  of  Atka  mackerel  in  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  subarea  of  the  BSAI.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest.  Fiulher 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 


implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  fi'om  review  under  E.D. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  27,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

(FR  Doc.  00-2163  Filed  1-27-O0;  5:01  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 
[Docket  No.  0(M)2] 
RIN  1557-AB76 

Electronic  Banking 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  undert^ng  a 
review  of  its  regulations  with  a  view 
toward  identifying  changes  or  additions 
to  its  rules  that  would  facilitate  national 
banks'  use  of  new  technologies.  This 
advance  notice  of  proposed  rulemaking 
(ANPR)  solicits  comment  on  a  wide 
range  of  issues  arising  from  national 
bank  involvement  in  electronic 
activities. 

DATES:  Comments  must  be  received  by 
April  3,  2000. 

ADDRESSES:  Please  send  yoiu"  comments 
to:  Office  of  the  Comptroller  of  the 
Currency,  Communications  Division, 
250  E  Street,  SW,  Washington,  DC 
20219,  Attention:  Docket  No.  00-02. 
You  may  inspect  and  photocopy 
comments  at  the  same  location.  In 
addition,  you  may  fax  your  comments  to 
(202)  874-5274  or  electronic  mail  them 
to  regs.comments@occ.treas.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Feldstein,  Assistant  Director,  or 
Karl  Betz,  Attorney,  Legislative  and 
Regulatory  Activities,  at  (202)  874-5090; 
James  Gillespie,  Assistant  Chief 
Counsel,  at  (202)  874-5200;  or  Clifford 
Wilke.  Director,  Bank  Technology,  at 
(202)  874-5920. 

SUPPLEMENTARY  INFORMATION: 

Background 

Technological  developments  are 
dramatically  altering  the  ways  in  which 
national  banks  conduct  their  business. 


Telecommunications  advances  offer 
banks  faster  and  more  efficient 
communication  and  data  transmission, 
hnprovements  in  computer  hardware 
and  software  are  opening  up  new 
banking  applications.  These  rapid 
developments  in  new  technologies  are 
causing  banks  to  reevaluate  existing 
delivery  channels  and  business 
practices  and  to  develop  new  products 
and  services  in  order  to  reach  new 
customers,  better  serve  existing 
customers,  and  take  advantage  of  cost 
efficiencies. 

The  explosive  grovkrth  of  the  Litemet 
also  is  prompting  banks  to  reconsider 
business  strategies  and  adopt  alternative 
distribution  and  marketing  systems.  The 
recent  chartering  of  Internet-only  banks 
that  operate  without  a  conventional 
brick  and  mortar  physical  presence  and 
the  use  of  the  Internet  by  existing  banks 
to  establish  transactional  World  Wide 
Web  (Web)  sites  '  present  new 
opportunities  and  challenges  for 
national  banks. 

The  OCC  has  already  taken  a  number 
of  steps  to  facilitate  national  banks'  use 
of  developing  technology,  including  the 
Internet.  For  example,  in  1996,  we 
revised  our  data  processing  regulation  to 
reflect  the  fact  that  banks  today  use 
technology  to  engage  in  a  range  of 
electronic  activities.  61  PR  4849  (Feb.  9, 
1996).  As  revised,  the  regulation 
authorizes  national  banks  to  conduct 
through  electronic  means  or  facilities 
any  activity  that  they  are  otherwise 
authorized  to  conduct  and  permits 
banks  to  sell  excess  electronic  capacities 
acquired  or  developed  in  good  faith  for 
banking  piuposes.  12  CFR  7.1019. 

The  OCC  has  also  recently  issued  a 
comprehensive  handbook  that  addresses 
the  risks  presented  by  Internet  banking 
activities.  Comptroller's  Handbook. 
Other  Income  Producing  Activities, 
Internet  Banking  (Oct.  1999) 
(Handbook). 2  The  Handbook  describes 
procedures  for  examining  Interuct 
banking  activities  in  national  banks.  It 
also  provides  guidance  to  national 
banks  that  are  conducting,  or 
considering,  Internet  banking  activities 
by  outlining  business  and  technical 
issues  associated  with  offering  banking 
products  and  services  through  the 


Internet.  The  Handbook  follows 
previous  OCC  guidance  on  electronic 
banking  issues,  including  certification 
authority  systems,  technology  risk 
management,  retail  personal  computer 
banking,  Web  privacy  statements,  cyber- 
terrorism,  reporting  computer-related 
crime,  and  consumer  compliance.  ^ 

In  addition,  on  a  case-by-case  basis, 
the  OCC  reviews  specific  bank  uses  of 
technology.  To  date,  we  have  approved 
a  number  of  Internet  applications, 
including  transactionaJ  Web  sites, 
commercial  Web  site  hosting  services,  a 
virtual  mall,  an  electronic  marketplace 
for  non-financial  products,  and  Internet 
access  services.*  The  OCC  also  has 


'  As  of  mid-September  1999,  541  national  banks 
had  transaction^  Web  sites. 

''  This  Handbook  and  others  in  the  Comptroller's 
Handbook  series  are  available  on  the  OCC's  Web 
site  at  www.occ.trBas.gov. 


'OCC  Advisory  Letter  No.  97-9,  "Reporting 
Computer-Related  Crimes"  (Nov.  19, 1997):  OCC 
Advisory  Letter  No.  99-6.  "Guidance  to  National 
Banks  on  Web  Site  Privacy  Statements"  (May  4, 
1999):  OCC  Bulletin  98-3,  "Technology  Risk 
Management"  (Feb.  4.  1998):  OCC  Bulletin  98-31, 
"Guidance  on  Electronic  Financial  Ser\ices  and 
Consumer  Compliance"  (July  30,  1998):  OCC 
Bulletin  98-38.  "Technology  Risk  Management:  PC 
Banking"  (Aug.  24,  1998):  dCC  Bulletin  99-9. 
"Infrastructure  Threats  from  Cyber-Terrorists"  (Mar. 
5,  1999):  OCC  Bulletin  99-20,  "Certification 
Authority  Systems"  (May  6.  1999).  All  of  these 
issuances  are  available  on  the  OCC's  Web  site  at 
www.  OCC.  treas.gov. 

*OCC  Interpretive  Letter  No.  742,  (1996-1997 
Transfer  Binder)  Fed.  Banking  L.  Rep.  (CCH)  1  81- 
106  (Aug.  19,  1996)  (allowing  a  national  baiik  to 
offer  Internet  banking  ser\'ices):  OCC  Conditional 
Approval  No.  253  (Aug.  20.  1997)  (chartering  a 
national  bank  to  deliver  products  and  services  to 
customers  primarily  through  electronic  means): 
Interpretive  Letter  No.  856,  (1998-1999  Transfer 
Binder]  Fed.  Banking  L.  Rep.  (CCH)  1  81-313  (Mar. 
5, 1999)  (permitting  a  national  bank  to  host 
commercially  enabled  Web  sites  for  small  retailers): 
Interpretive  Letter  No.  875  (Oct.  31.  1999)  (to  be 
published  in  the  lanuary  2000  issue  of 
"Interpretations  and  Actions")  (opining  that  a 
national  bank  may  offer  a  bank-hosted  set  of  Web 
pages  with  a  collection  of  links  to  third  party  Web 
sites  organized  according  to  product  type  so  that 
bank  customers  can  shop  for  a  range  of  financial 
and  non-financial  products  and  services  via  these 
links  to  third  party  vendors):  OCC  Corporate 
Decision  No.  99-35  (Oct.  20,  1999)  (permitting  a 
national  bank  operating  subsidiary  to  provide  links 
to  merchant  processing-related  third  party  vendors 
on  its  Internet  site):  OCC  Corporate  Decision  No. 
97-60  (July  1,  1997)  (authorizing  a  national  bank  to 
operate  a  Web  site  providing  consumers  and  dealers 
with  detailed  information  on  used  cars  offered  by 
third  ■party  sellers  that  meet  purchaser  preferences): 
OCC  Interpretive  Letter  No.  742,  (1996-1997 
Transfer  Binder]  Fed.  Banking  L.  Rep.  (CCH)  1  81- 
106  (Aug.  19.  1996)  (permitting  a  national  bank  to 
provide  full  Internet  access  ser\'ice  in  connection 
with  its  Internet  banking  services  and.  incidental  to 
that,  the  national  bank  may  sell  good  faith  excess 
capacity  in  access  service  to  persons  who  are  not 
Internet  banking  customers).  In  addition  to  being 
available  through  the  Federal  Banking  Law  Reporter 
(CCH),  most  of  the  OCC  staff  opinions  and  decisions 
cited  in  this  ANPR  are  available  on  the  OCCs  Web 

Continued 
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permitted  natic  nal  banks  to  engage  in  a 
number  of  eleci  ronic  payment  systems 
activities.  For  e  Kample,  we  have 
allowed  nation)  d  banks  to  provide 
electronic  bill  j  ayment  and  presentment 

value  systems, 
electronic  data  interchange  (EDI) 
services,  and  to  dispense  prepaid 
alternate  media  (such  as  stamps  and 
prepaid  phone  :ards)  from  automated 
teller  machines  (ATMs).^  Finally,  the 
OCC  has  authoi  ized  national  banks  to 
offer  additional  technology-based 
services,  such  as  digital  certification 
authority  serviqes  and  electronic 
correspondent  banking  services.^ 

We  periodicailly  review  and 
reevaluate  our  legulations  to  ensure  that 
they  encourage  national  banks* 
efficiency  and  competitiveness, 
consistent  with  safety  and  soundness. 
The  purpose  of  this  ANFR  is  to  invite 
public  commer  t  on  a  wide  range  of 
issues  involvin  >  national  bank 
involvement  in  electronic  banking  to 
determine  whe  her  the  (XiC's 
regulations  sho  aid  be  revised  to  remove 
regulatory  imp(  diments  and 
unnecessary  burdens,  if  any,  to  bank  use 
of  technology,  (  r  add  new  provisions 
that  would  faci  itate  national  banks'  use 
of  new  technologies.  Based  on  the 
comments  we  r  jceive,  we  may  propose 
specific  revisio  is  to  our  rules  for 


',  publi  ihed 


(l)ct. 


v\ct  s 


site.  The  OCC 
letters  and  decision  \ 
"Interpretations  an 
May  1996  issue 
electronic  access  to 
.\ctions."  See  ivhw 

'•CX^C  Conditions 
1999)  (stating  that 
part  of  the  business|of 
Approval  No.  332 
bank  subsidiaries  tc 
interbank  switch  to 
presentment  ser\' 
Conditional  Appro^  al 
(concluding  that  th 
of  electronic  stored 
part  of  the  business 
Letter  No.  732.(1 
Banking  L.  Rep 
(opining  that  EDI 
to  business  of  bank  ng 
No.  718.  (1995-199^ 
L.  Rep.  (CCH)  1 
a  national  bank  ma 
as  prepaid  phone 
system  tickets,  and 
materials,  from 

»  OCC  Conditions  I 
1998)  (allowing  a 
certification  auth 
generate  digital  si 
a  sender  of  an 
Approval  No.  339 
national  banks  to 
to  establish  an  enti^ 
bank  certification 
Interpretive  Letter 
Binder!  Fed.  Banki 
6,  1996)  (approving 
subsidiary  that  sell 
related  hardware  tc 
a  correspondent 


199  5-1 
.  (aH) 


ci  rds, 


1  ATH 


L  elect  onic 


redacted  versions  of  these 
in  its  monthly  publication 
Actions."  Beginning  with  the 
th^OCC's  Web  site  provides 
ssues  of  "Interpretations  and 
occ.treas.gov. 
Approval  No.  304  (Mar.  5, 
e  ectronic  bill  presentment  is 
banking):  OCC  Conditional 
18.  1999)  (allowing  national 
invest  in  an  electronic 
support  electronic  bill 
over  the  Internet);  OCC 
No.  220  (Dec.  2.  1996) 
creation,  sale  and  redemption 
I'alue  in  exchange  for  dollars  is 
of  banking):  OCX;  Interpretive 
1996  Transfer  Binder)  Fed. 
1  81-049  (May  10.  1996) 
;;es  are  "part  of  or  incidental 
'):  OCC  Interpretive  Letter 
Transfer  Binder)  Fed.  Banking 
81-1033  (Mar.  14.  1996)  (finding  that 
dispense  alternate  media,  such 

public  transportation 
promotional  and  advertising 
machines). 

Approval  No.  267  (Jan.  12. 
n  itional  bank  to  act  as  a 
or  ty  to  enable  subscribers  to 
igi  atures  that  verify  the  identity  of 
message):  OCC  Conditional 
bv.  16.  1999)  (permitting 
irfvest  in  a  multiple  bank  venture 

that  will  support  a  multiple 
a(ithority  svstem):  OCC. 

o.  754,  11996-1997  Transfer 

L.  Rep.  (CCH)  181-118  (Nov. 
a  national  bank  operating 
computer  network  services  and 
other  flnancial  institutions  as 
backing  service). 


I(  4o 


«1 


comment  or  issue  additional 
supervisory  guidance.^ 

Issues  for  Comment 

The  following  discussion  identifies 
some  areas  where  modification  of  the 
OCC's  regidations  or  supervisory 
policies  may  be  useful  to  national  banks 
that  provide  financial  services 
electronically.  Commenters  are  invited 
to  respond  to  the  questions  presented 
and  to  offer  comments  or  suggestions  on 
any  other  issues  related  to  electronic 
banking  that  are  not  specifically 
mentioned  here,  including  whether  OCC 
initiatives  other  than  regulatory  changes 
are  appropriate.^ 

1 .  Electronic  Banking  in  General:  How 
Should  the  OCC  Adapt  its  Regulations 
or  Supervisory  Policies  To  Facilitate 
National  Banks'  Use  of  Electronic 
Technology,  Consistent  With  Safety  and 
Soundness? 

Recognizing  the  fluid,  fast-evolving 
nature  of  bank  use  of  technology,  the 
OCC  wants  to  ensure  that  its  regulations 
are  flexible  enough  to  address  emerging 
trends  and  new  banking  activities.  To 
this  end.  we  invite  commenters  to 
describe  how  national  banks  want  to  use 
new  technologies  and  how  these 
technologies  will  impact  the  ways  in 
which  national  banks  operate  under  the 
OCC's  current  regulations.  For  example, 
are  there  specific  regulations  that  the 


'  .Section  729  of  the  Gramm-Leach-Bliley  Act 
(GLBA)  requires  the  OCC  and  the  other  Federal 
banking  agencies  to  conduct  a  study  of  banking 
regulations  pertaining  to  the  delivery  of  financial 
services  and  make  recommendations  on  adapting 
existing  regulations  to  on-line  banking  and  lending. 
A  report  to  Congress  detailing  these 
recommendations  is  due  by  November  12,  2001. 
Public  Law  106-102,  section  729,  113  Stat.  1338 
(Nov.  12.  1999).  The  OCC  will  not  delay  making 
changes  to  its  rules  or  supervisory  policies  during 
the  pendency  of  the  §  729  study  and  report. 
Commenters'  responses  to  this  ANPR  will,  however, 
help  the  OCC  formulate  recommendations  for 
legislative  action  or  for  actions  that  may 
appropriately  be  undertaken  on  an  interagency 
basis. 

We  also  note  that  on  November  29, 1999, 
President  Clinton  issued  a  memorandum  for  the 
heads  of  executive  departments  and  agencies 
announcing  an  initiative  to  update  laws  and 
regulations  developed  before  the  advent  of  the 
Internet  that  may  have  unintended  negative  effects 
on  electronic  commerce.  The  memorandum  asks 
each  Federal  agency  to  identify  any  provision  of 
law  administered  by  such  agency,  or  any  regulation 
issued  by  such  agency,  that  may  impose  a  barrier 
to  electronic  transactions,  and  to  recommend  how 
such  laws  or  regulations  may  be  modified  to  allow 
electronic  commerce  to  proceed  while  ensuring  that 
consumers  and  the  general  public  continue  to  enjoy 
the  same  degree  of  protection  that  they  do  under 
current  law.  Memorandum  on  Facilitating  the 
Growth  of  Electronic  Commerce,  Nov.  29,  1999,  35 
Weekly  Comp.  Pres.  Doc.  2457-2458  (Dec.  6,  1999). 

*  Not  within  the  scope  of  this  ANPR  are  privacy 
issues,  which  are  being  addressed  on  an  interagency 
basis  pursuant  to  Title  V  of  the  GLBA,  and  issues 
concerning  the  Community  Reinvestment  Act. 


OCC  should  modify  because  they 
impede  the  use  of  developing 
technology? 

Technology  also  enables  national 
banks  to  reach  nationwide  markets  for 
the  financial  products  and  services  they 
provide.  Are  there  areas  where 
conducting  electronic  banking  activities 
could  particularly  benefit  from  a  single 
set  of  standards  that  can  be  applied 
uniformly  on  a  nationwide  basis? 

Electronic  banking  activities  of  all 
forms  expose  banks  to  new 
combinations  of  risks  from  different 
sources.  Through  the  issuance  of  the 
Internet  Banking  Handbook  and  other 
supervisory  guidance,  the  OCC  is 
working  to  identify,  and  educate 
national  banks  about,  the  risks 
presented  by  electronic  banking  and  to 
ensure  that  its  regulations  appropriately 
address  these  risks.  We  invite  comment 
on  whether  existing  OCC  regulations 
adequately  address  the  risks  presented 
by  current  or  future  electronic  banking 
activities.  Are  there  areas  where  banks 
would  benefit  from  additional 
clarification  in  our  rules  or  in  other 
guidance  on  the  risks  associated  with 
electronic  banking  activities?  For 
example,  are  banks  experiencing 
problems  related  to  the  permissibility, 
validity,  and  enforceability  of  electronic 
transactions?  What  could  the  OCC  do  to 
provide  greater  legal  certainty  in  these 
or  other  areas? 

Electronic  banking  also  provides 
consumers  with  more  convenient  access 
to  a  wider  variety  of  financial  services. 
Studies  indicate  that  a  significant 
percentage  of  households  in  the  United 
States  will  do  their  banking  online  as  a 
growing  number  of  consumers  conduct 
their  banking  and  other  financial 
transactions  through  automated  teller 
machines  and  over  the  Internet.  We 
invite  comment  on  whether  there  are 
specific  areas  in  which  regulatory 
changes  are  needed  to  enhance 
consumer  acceptance  of,  confidence  in, 
or  access  to,  electronic  banking. 

2.  Adapting  Existing  Law  to  Electronic 
Banking:  What  Statutes  That  the  OCC 
Administers  Could  Be  Interpreted  More 
Flexibly  To  Accommodate  New 
Technologies? 

Internet  banking  raises  legal  issues 
with  respect  to  how  the  OCC  should 
construe  references  in  existing  law  to- 
the  "location"  of  a  national  bank.  A 
number  of  statutes  applicable  to 
national  banks  refer  to  the  state  or  place 
where  the  bank  is  "located"  or  use 
similar  terms. « In  some  of  these 


"E.g..  12  U.S.C.  24  (Eighth)  (charitable 
contributions),  29  (real  estate  holding  period),  72 
(directors'  residency  requirement),  75  (impact  of 
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statutes,  the  activities  and  operations  of 
a  national  bank  depend  on  the  laws  of 
the  state  in  which  the  bank  is  located. 

Generally,  for  many  of  these  statutes, 
banks  have  been  considered  located  in 
a  state  where  they  have  a  main  office  or 
a  branch.  For  some  statutes,  only  the 
main  office  is  considered.  For  others,  a 
bank  has  been  considered  located  in  a 
state  with  a  non-branch  office,  as  well 
as  the  states  of  its  main  office  and 
branches.  Moreover,  the  determination 
of  the  bank's  location  focuses  on  the 
location  of  the  bank's  offices  and 
activities,  not  the  location  of  the  bank's 
customers. 

We  invite  comment  on  whether  new 
developments  in  bank  technology 
require  the  OCC  to  address  how 
"location"  applies  in  the  context  of 
activities  conducted  via  the  Internet. 
Specifically,  is  the  determination  of 
"location"  for  purposes  of  the  statutes 
an  impediment  to  national  banks 
conducting  all  or  part  of  their  operations 
on  the  Internet?  If  so,  should  we  further 
clarify  oiu-  regidations  on  this  issue?  Is 
there  a  imiform  approach  to  "location" 
that  works  for  all  the  relevant  statutes  or 
should  we  address  each  statute 
separately? 

3.  Operational  Issues:  How  Can  the  OCC 
Enhance  the  Operational  Flexibility  of 
Banks  Engaging  in  Electronic  Banking, 
Consistent  WiUi  Safety  and  Soundness? 

A.  Marketing  Access  Arrangements 

The  rapid  growth  of  electronic 
commerce  has  resulted  in  many 
marketing  arrangements  involving 
providing  bank  customers  with  access  to 
providers  of  retail  or  financial  services 
through  hypertext  links  on  the  bank's 
Web  site.  Under  some  marketing 
arrangements,  the  bank  is  the  dominant 
brand  and  refers  its  customers  to  non- 
bank  third  parties  for  additional 
products  and  services  not  provided  by 
the  bank  directly.  In  other  cases,  the 
non-bank  is  the  dominant  brand  and  it 
uses  a  bank  to  provide  its  customers 
with  access  to  bank  services  while 
minimizing  the  bank's  brand. 

It  is  well  settled  that  a  national  bank 
may  lease  excess  space  on  bank 
premises  to  other  businesses  and  share 
space  jointly  with  other  businesses, 
subject  to  certain  conditions.  These 
conditions,  which  are  ciurently  set  forth 


legal  holiday  on  shareholders'  meeting),  85 
(allowable  interest  rate),  90  (pledging  security  for 
deposits  of  state  funds),  92  (insurance  sales),  9Za 
[fiduciary  powers),  95  (state-declared  bank 
holidays),  182  (publication  of  notice  of  voluntary 
liquidation),  214a  &  214c  (national  bank 
conversions  and  mergers  into  state  banks)  &  21Sa 
(national  bank  and  state  bank  mergers  into  national 
banks);  28  U.S.C.  1348  (citizenship  of  state  for 
federal  court  jiuisdiction). 


in  the  OCC's  regulation  governing  the 
sharing  of  space  and  employees,  are 
intended  to  minimize  customer 
confusion  about  the  nature  of  the 
products  offered  and  promote  the  safe 
and  sound  operation  of  the  bank.  See  12 
CFR  7.3001. 

We  invite  comment  on  whether  the 
CX^C  should  issue  a  regulation  similar  to 
§  7.3001  that  would  apply  to  these  types 
of  electronic  marketing  arrangements. 
Commenters  are  specifically  requested 
to  address  whether  any  or  all  of  the 
supervisory  conditions  set  forth  in 
§  7.3001(c)  are  relevant  in  the  electronic 
banking  context  and  whether  other 
conditions  intended  to  minimize 
customer  confusion  should  apply  to 
these  arrangements. 

B.  Branching 

National  banks  may  receive  deposits 
and  pay  withdrawals  in  a  variety  of 
ways  that  are  not  subject  to  geographical 
restrictions  or  the  need  to  apply  for 
branch  certification.  For  example,  it  is 
well  settled  that  national  banks  may 
arrange  to  have  their  customers  use 
ATMs  established  by  third  parties  in 
order  to  undertake  transactions  with  the 
bank.  In  1996.  Congress  passed 
legislation  permitting  national  banks  to 
establish  ATMs  and  remote  service 
imits  (RSUs)  without  geographical 
limits  or  the  need  to  seek  approval  to 
establish  these  types  of  facilities.  ^° 

Both  Congress,  through  legislation, 
and  the  OCC,  through  interpretation, 
also  permit  national  banks  to  arrange  for 
their  customers  to  undertake  banking 
transactions  with  the  national  bank 
through  offices  of  affiliated  banks  and 
thrifts  without  implicating  branching 
restrictions.  Additionally,  the  OCC  has 
established  guidelines  to  enable 
national  banks  and  their  customers  to 
transact  business  with  each  other 
through  messenger  services  without 
implicating  branching  restrictions.  Of 
course,  national  banks  and  their 
customers  can  transact  business 
electronically  without  raising  branching 
concerns. 

The  OCC  seeks  comment  on  whether 
these  forms  of  delivery  systems  are 
flexible  enough  to  permit  technology- 
based  banks  to  serve  the  transaction- 
related  needs  of  their  retail,  as  well  as 
their  commercial,  customers. 
Specifically,  are  existing  regulations 


'"The  OCC  recently  defined  an  RSU  as  "an 
automated  facility,  operated  by  a  customer  of  a 
bank,  that  conducts  banking  functions,  such  as 
receiving  deposits,  paying  withdrawals,  or  lending 
money."  The  term  RSU  includes  ATMs,  automated 
loan  machines,  and  automated  devices  for  receiving 
deposits,  and  may  be  equipped  with  a  telephone  or 
televideo  device  that  allows  contact  with  bank 
personnel.  64  FR  60,092,  60.100  (Nov.  4,  1999) 
(adding  12  CFR  7.4003). 


sufficient  to  permit  customers  of 
technology-based  banks  to  make 
deposits  in  the  bank  by  cash  or  check 
in  an  efficient  and  expeditious  manner? 
Additionally,  are  there  other  types  of 
transactions  that  banks  are  considering 
where  geographical  restrictions  create 
impediments  or  that  could  benefit  fit)m 
the  development  of  alternative  delivery 
systems  not  within  the  scope  of 
branching  restrictions? 

Dated:  January  21,  2000. 
lohn  D.  Hawke,  Jr.. 

Comptroller  of  the  Currency. 

[FR  Doc.  00-2199  Filed  2-1-00;  8:45  am! 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  9»-NM-203-AO] 

RIN2120-AA64 

Airworthiness  Directives;  Enrtpresa 
Brasileira  de  Aeronautica,  S.A. 
(EMBRAER),  Model  EMB-145  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Empresa 
Brasileira  de  Aeronautica,  S.A. 
(EMBRAER),  Model  EMB-145  series 
airplanes,  that  currently  requires 
repetitive  emergency  extension  (free- 
fall)  functional  tests  of  the  nose  landing 
gear  (NLG).  and  lubrication  of  all  NLG 
hinge  points,  to  ensure  that  the  NLG 
extends  and  locks  down  properly;  and 
corrective  action,  if  necessary.  This 
action  would  require  a  terminating 
modification  that  includes  replacement 
of  the  NLG  door  solenoid  valve  with  an 
improved  valve;  replacement  of  the 
landing  gear  (LG)  safety  pins  holder 
with  an  improved  holder;  and 
replacement  of  the  NLG  maneuvering 
actuator  with  an  improved  actuator. 
This  proposed  action  would  also  limit 
the  applicability  of  the  existing  AD. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  NLG 
to  extend  and  lock  down  properly, 
which  could  result  in  damage  to  the 
airplane  structure,  and  consequent 
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reduced  contrc  liability  of  the  airplane 
upon  landing. 
DATES:  Commeats  must  be  received  by 
March  3,  2000. 

ADDRESSES:  Su  }mit  comments  in 
triplicate  to  th(  Federal  Aviation 
Administratioi  (FAA),  Transport 
Airplane  Direc  orate,  ANM-114. 
Attention:  Ruh  s  Docket  No.  99-NM- 
203-AD,  1601  Lind  Avenue.  SW.. 
Ronton.  Washiiigton  98055-^056. 
Comments  mai  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  ihrough  Friday,  except 
Federal  holidays. 

The  service  ^formation  referenced  in 
the  proposed  rjile  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P  O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Qimpos — SP,  Brazil.  This 
information  mi  ly  be  examined  at  the 
FAA,  Transpoi  t  Airplane  Directorate, 
1601  Lind  Aveaue,  SW.,  Renton, 
Washington;  oi'  at  the  FAA,  Small 
Airplane  Direc  lorate,  Atlanta  Aircraft 
Certification  0  rfice.  One  Crown  Center, 
1895  Phoenix  :  Joulevard,  suite  450, 
Atlanta,  Georg  a. 

FOR  FURTHER  IK  FORMATION  CONTACT:  Rob 
Capezzuto,  Ae  ospace  Engineer, 
Systems  and  F  ight  Test  Branch,  ACE- 
116A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta.  Georgia 
30349;  telephctie  (770)  703-6071;  fax 
(770)703-609;'. 
SUPPLEMENTAR  f  INFORMATION: 

Comments  Inv  ited 

Interested  p<  rsons  are  invited  to 
participate  in  I  lie  making  of  the 
proposed  rule  jy  submitting  such 
written  data,  v  ews,  or  arguments  as 
they  may  desiie.  Communications  shall 
identify  the  Rv  les  Docket  number  and 
be  submitted  i  i  triplicate  to  the  address 
specified  abov  3.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  bel  ore  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  i  nay  be  changed  in  light 
of  the  commei  ts  received. 

Comments  a  re  specifically  invited  on 
the  overall  regilatory,  economic, 
environmenta! ,  and  energy  aspects  of 
the  proposed  lule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  c  osing  date  for  comments, 
in  the  Rules  D  jcket  for  examination  by 
interested  pen  ons.  A  report 
summarizing  <  ach  FAA-public  contact 
concerned  wim  the  substance  of  this 
proposal  will  »e  filed  in  the  Rules 
Docket. 

Commenter!  wishing  the  FAA  to 
acknowledge  i  eceipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-203-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-203-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055^056. 

Discussion 

On  June  16,  1998.  the  FAA  issued  AD 
98-13-34.  amendment  39-10625  (63  FR 
34274.  June  24,  1998),  applicable  to  all 
EMBRAER  Model  EMB-145  series 
airplanes,  to  require  repetitive 
emergency  extension  (free-fall) 
functional  tests  of  the  nose  landing  gear 
(NLG),  and  lubrication  of  all  NLG  hinge 
points,  to  ensure  that  the  NLG  extends 
and  locks  down  properly;  and  corrective 
action,  if  necessary.  That  action  was 
prompted  by  a  report  indicating  that  the 
NLG  on  a  Model  EMB-145  series 
airplane  failed  to  extend  and  lock  down 
upon  landing,  even  after 
accomplishment  of  procedures  for 
abnormal  emergency  landing  gear 
extension  by  the  override  switch  and 
free-fall  mechanism.  The  requfrements 
of  that  AD  are  intended  to  prevent 
damage  to  the  airplane  structure,  and 
consequent  reduced  controllability  of 
the  airplane  upon  landing. 

Actions  Since  Issuance  of  Previous  Rule 

The  actions  required  by  AD  98-13-34 
were  defined  as  interim  actions  until  a 
permanent  modification  could  be 
developed.  Since  the  issuance  of  that 
AD.  EMBRAER  has  determined  that  the 
unsafe  condition  can  be  eliminated  by 
replacement  of  the  NLG  door  solenoid 
valve  with  a  new  vsdve;  replacement  of 
the  landing  gear  (LG)  safety  pins  holder 
with  a  new  holder;  and  by  replacement 
of  the  NLG  maneuvering  actuator  with 
a  new  actuator.  The  Departmento  de 
Aviacao  Civil  (DAC),  which  is  the 
airworthiness  authority  for  Brazil, 
issued  Brazilian  airworthiness  directive 
98-05-OlRl,  dated  July  8. 1999,  to 
require  these  replacements. 

EMBRAER  has  advised  the  FAA  that 
a  new  NLG  door  solenoid  valve,  safety 
pins,  and  safety  pins  holder  have  been 
installed  during  production  on  Model 
EMB-145  series  airplanes  having  serial 
numbers  (S/N)  145001  through  145003 
inclusive,  and  145088  and  subsequent. 
EMBRAER  has  also  advised  the  FAA 
that  a  new  NLG  maneuvering  actuator 
has  been  installed  during  production  for 


Model  EMB-145  airplanes  S/N  145001 
through  145003  inclusive,  145104,  and 
145107  and  subsequent.  Therefore,  only 
Model  EMB-145  series  airplanes,  S/N 
145004  through  145103  inclusive, 
145105.  and  145106  are  subject  to  the 
unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Service  Bulletin 
145-32-0036,  dated  February  1,  1999, 
which  describes  procediu-es  for 
replacing  the  NLG  door  solenoid  valve 
with  a  new  valve;  and  replacement  of 
the  LG  safety  pins  holder  with  a  new 
.  holder. 

EMBRAER  also  has  issued  Service 
Bulletin  145-32-0037,  dated  February 
12, 1999,  which  describes  procedures 
for  replacing  the  NLG  maneuvering 
actuator  with  a  new  actuator. 

The  DAC  classified  these  service 
bulletins  as  mandatory  and  issued 
Brazilian  airworthiness  directive"98-05- 
OlRl,  dated  July  8, 1999,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Brazil. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  98-13-34  to  continue  to 
require  actions  specified  in  that  AD. 
This  proposed  AD  would  also  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

Cost  Impact 

There  are  approximately  66  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  98-13-34,  and  continue 
to  be  required  by  this  proposed  AD,  take 
approximately  4  work  hours  per 
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airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $15,840,  or 
$240  per  airplane,  per  inspection  cycle. 

The  new  replacements  mat  are 
proposed  in  this  AD  action  would  take 
approximately  6  work  hoius  (3  work 
bom's  per  airplane  for  the  solenoid/ 
holder  replacement)  and  3  work  hoiu^ 
per  airplane  for  the  actuator 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hoiu.  EMBRAER  and 
Libherr  Aerospace  Linberg  have 
previously  committed  to  supplying  the 
necessary  parts  free  of  charge.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  replacements  required  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$23,760,  or  $360  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futiu«  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  4G113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10625  (63  FR 
34274,  June  24,  1998),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER):  Docket  99-NM-203-AD. 
Supersedes  AD  98-13-34,  Amendment 
39-10625. 

Applicability:  Model  EMB-145  series 
airplanes,  serial  numbers  145004  through 
145103  inclusive,  145105,  and  145106; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  nose  landing  gear 
(NLG)  to  extend  and  lock  down  properly, 
which  could  result  in  damage  to  the  airplane 
structure,  and  consequent  reduced 
controllability  of  the  airplane  upon  landing, 
accomplish  the  following: 

Restatement  of  Requirements  of  AD  98-13- 
34,  Amendment  39-10625 

Functional  Test 

(a)  Within  50  flight  hours  after  July  9, 1998 
(the  effective  date  of  AD  98-13-34, 
amendment  39-10625),  perform  an 
emergency  extension  (free-fall)  functional 
test  of  the  NLG,  to  ensure  that  the  mechanism 
extends  and  locks  down  properly,  in 
accordance  with  EMBRAER  Alert  Service 
Bulletin  145-32-A029,  dated  April  15,  1998. 
Repeat  the  functional  test  and  lubrication 
procedures  thereafter  at  intervals  not  to 
exceed  every  "A"  check,  but  no  later  than 
400  flight  cycles. 

Note  2:  The  alert  service  bulletin  references 
EMBRAER  Aircraft  Maintenance  Manual 
(AMM),  Chapter  32-34-00,  as  an  additional 
source  of  service  information  for 
accomplishment  of  the  emergency  extension 
functional  test. 


(1)  If  the  extension  time  of  the  landing  gear 
is  within  30  seconds,  prior  to  further  flight, 
lubricate  all  NLG  hinge  points  in  accordance 
with  Figure  1  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin. 

(2)  If  the  extension  time  of  the  landing  gear 
exceeds  30  seconds,  prior  to  further  flight, 
accomplish  the  requirements  of  paragraphs 
(a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 

(i)  Lubricate  all  NLG  hinge  points  in 
accordance  with  Figure  1  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin.  And 

(ii)  Perform  a  normal  system  functional  test 
of  the  NLG  for  five  cycles,  and  repeat  the 
emergency  extension  functional  test  specified 
by  paragraph  (a)  of  this  AD.  If  the  extension 
and  locking  time  still  exceeds  30  seconds, 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  either  the 
Manager,  Atlanta  Aircraft  Certification  Office 
(AGO),  FAA,  Small  Airplane  Directorate,  or 
the  Departmento  de  Aviacao  Civil  (DAG)  (or 
its  delegated  agent). 

Note  3:  The  alert  service  bulletin  references 
EMBRAER  AMM,  Chapter  32-30-00.  as  an 
additional  source  of  service  information  for 
accomplishment  of  the  normal  system 
functional  test.  - 

(3)  If  any  malfunction  other  than  that 
specified  in  paragraph  (a)(2)  of  this  AD  is 
detected,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Atlanta  AGO,  or  the  DAG  (or  its 
delegated  agent). 

New  Requirements  of  this  AD 

Terminating  Modification 

(b)  Within  2.000  flight  hours  after  the 
effective  date  of  this  AD,  accomplish 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 
Accomplishment  of  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD  constitutes  terminating 
action  for  the  requirements  of  paragraph  (a) 
of  this  AD. 

(1)  Replace  the  nose  landing  gear  door 
solenoid  valve,  part  number  (P/N)  2225- 
0100-001,  with  a  new  valve.  P/N  2225-0100- 
003;  and  replace  the  landing  gear  (LG)  safety 
pins  holder,  P/N  145-27571-001,  with  a  new 
holder,  P/N  145-37912-001;  in  accordance 
with  EMBRAER  Service  Bulletin  145-32- 
0036,  dated  February  1,  1999. 

(2)  Replace  the  nose  landing  gear 
maneuvering  actuator,  P/N  1300B0000-01, 
with  a  new  actuator,  P/N  1300B000O-02,  in 
accordance  with  EMBRAER  Service  Bulletin 
145-32-0037.  dated  February  12.  1999. 

Spares 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  nose  landing  gear  door 
solenoid  valve,  P/N  2225-0100-001,  a 
landing  gear  safety  pins  holder,  P/N  145- 
27571-001,  or  a  nose  landing  gear 
maneuvering  actuator  P/N  1300B0OOO-O1,  on 
any  airplane. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
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Comments  may  be  inspected  at  this   . 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S.  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1153; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-330-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs    * 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-330-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

The  FAA  has  received  a  report    - 
indicating  that  a  crack  was  found  in  the 
upper  half  of  the  aft  pressure  bulkhead 
on  a  Boeing  Model  747  series  airplane. 
The  crack  was  located  at  the  aft/inner 
fastener  row.  which  attaches  the  web  to 
the  "Y"  ring,  and  was  7.5  inches  long. 
Analysis  indicates  that  the  crack  was 
initiated  and  propagated  by  fatigue. 
Such  cracking,  if  not  detected  and 
corrected,  could  result  in  rapid 
decompression  of  the  fuselage  or 
overpressurization  of  the  tail  section. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2425,  dated  October  29. 1998, 
which  describes  procedures  for 
repetitive  inspections  of  the  aft  pressure 
bulkhead  at  the  "Y"-ring-to-web  lap 
splice  to  detect  cracking,  and  repair,  if 
necessary.  The  inspections  to  detect 
cracking  include  a  detailed  visual 
inspection  of  the  upper  half  of  the 
bulkhead  and  a  high  firequency  eddy 
current  (HFEC)  inspection  of  the  upper 
and  lower  halves  of  the  bulkhead. 
Accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Other  Relevant  Rulemaking 

The  FAA  has  previously  issued  AD 
98-20-20.  Amendment  39-10786  (63 
FR  50495.  September  22.  1998).  That 
AD  requires  repetitive  inspections  to 
detect  damage  and  cracking  of  the  aft 
pressure  bulkhead  on  certain  Boeing 
Model  747  series  airplanes,  line 
niunbers  1  through  671  inclusive.  The 
inspections  required  by  that  AD  are 
similar  to  the  ones  described  in  this 
proposed  AD,  but  this  proposed  AD 
would  apply  to  Boeing  Model  747  series 
airplanes  having  line  numbers  672  and 
subsequent,  as  listed  in  Boeing  Alert 
Service  Bulletin  747-53A2425. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Alert  Service 
Bulletin  and  Proposed  Rule 

Operators  should  note  that,  although 
the  alert  service  bulletin  specifies  that 
the  manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
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this  proposed  AD  requires  the  repair  of 
those  conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA,  or  in  accordance  with  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

The  alert  service  bulletin  also 
specifies  that  certain  inspections  and 
repairs  required  by  this  proposed  AD 
may  be  accomplished  in  accordance    ' 
with  "an  operator's  equivalent 
procedure."  However,  this  proposed  AD 
requires  that  those  actions  be 
accomplished  in  accordance  with  the 
procedures  specified  in  appropriate 
chapters  of  the  Boeing  747  Maintenance 
Manual  or  the  Boeing  747  Structural 
Repair  Manual.  An  "operator's 
equivalent  procediu-e"  may  be  used  only 
if  approved  as  an  alternative  method  of 
compliance  in  accordance  with 
paragraph  (g)  of  this  AD. 

Clarification  of  Proposed  Requirement 

Tbe  FAA  has  been  advised  that  the 
intent  of  the  manufacturer  in  the  service 
bulletin  is  that  accomplishment  of  an 
HFEC  inspection  implies  concurrent 
accomplishment  of  a  detailed  visual 
inspection.  Therefore,  this  proposed 
rule  clarifies  the  manufacturer's  intent, 
in  that  it  proposes  to  require 
accomplishment  of  repetitive  detailed 
visual  inspections  at  intervals  not  to 
exceed  1,500  flight  cycles,  and 
repetitive  HFEC  inspections  at  intervals 
not  to  exceed  3,000  flight  cycles. 

Cost  Impact 

There  are  approximately  552 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
84  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  wc'uld  take  approximately  7  work 
hours  per  airplane  to  accomplish  the 
proposed  detailed  visual  inspection,  at 
the  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figiires,  the  cost 
impact  of  the  proposed  detailed  visual 
inspection  on  U.S.  operators  is 
estimated  to  be  $35,280,  or  $420  per 
airplane,  per  inspection  cycle. 

It  would  take  approximately  7  work 
hours  per  airplane  to  accomplish  the 
proposed  HFEC  inspections,  at  the 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figiu-es,  the  cost  impact 
of  the  proposed  HFEC  inspections  on 
U.S.  operators  is  estimated  to  be 
$35,280,  or  $420  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regidation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended]  ^ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  99-NM-330-AD. 

Applicability:  Model  747  series  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-53 A2425,  dated  October  29,  1998; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  wit^  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  in  the  aft 
pressure  bulkhead,  which  could  result  in 
rapid  decompression  of  the  fuselage  or 
overpressurization  of  the  tail  section, 
accomplish  the  following: 

Initial  and  Repetitive  Inspections 

(a)  Except  as  provided  by  paragraph  (f)  of 
this  AD,  prior  to  the  accumulation  of  20,000 
total  flight  cycles,  or  within  12  months  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  perform  a  detailed  visual 
inspection  of  the  upper  half  of  the  aft 
pressure  bulkhead  to  detect  cracking,  in 
accordance  with  Figure  6  or  7,  as  applicable, 
of  Boeing  Alert  Service  Bulletin  747- 
53A2425,  dated  October  29.  1998.  Repeat  the 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  1,500  flight  cycles. 
For  areas  of  the  upper  half  of  the  aft  pressure 
bulkhead  that  have  been  repaired  previously, 
this  detailed  visual  inspection  may  be 
deferred  for  up  to  15,000  flight  cycles  after 
accomplishment  of  the  repair,  as  described  in 
the  NOTE  in  paragraph  3.D.  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Suriace 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  Except  as  provided  by  paragraph  (f)  of 
this  AD,  if  no  cracking  is  detected  during  the 
initial  detailed  visual  inspection  required  by 
paragraph  (a)  of  this  AD:  Within  1,500  flight 
cycles  after  accomplishment  of  that 
inspection,  perform  a  high  frequency  eddy 
current  (HFEC)  inspection  of  the  upper  and 
lower  halves  of  the  aft  pressure  bulkhead  to 
detect  cracking,  in  accordance  with  Figure  8 
of  Boeing  Alert  Ser\'ice  Bulletin  747- 
53A2425,  dated  October  29,  1998.  Repeat  the 
HFEC  inspection  thereafter  at  intervals  not  to 
exceed  3,000  flight  cycles. 

(c)  Except  as  provided  by  paragraph  (f)  of 
this  AD,  if  any  cracking  is  detected  during' 
any  inspection  required  by  paragraph  (a)  of 
this  AD:  Prior  to  further  flight,  perform  an 
HFEC  inspection  of  the  upper  and  lower 
halves  of  the  aft  pressure  bulkhead  to  detect 
cracking,  in  accordance  with  Figure  8  or  9, 
as  applicable,  of  Boeing  Alert  Service 
Bulletin  747-53A2425,  dated  October  29, 
1998.  Repeat  the  HFEC  inspection  thereafter 
at  intervals  not  to  exceed  3,000  flight  cycles. 
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Issued  in  Renfcn,  Washington  on  January 
24.  2000. 
Donald  L.  Riggii  i 

Acting  Manager 
Directorate.  Aire  raft 
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Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  IModel  EMB-145  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  EMBRAER  Model  EMB-145 
series  airplanes.  This  proposal  would 
require  the  installation  of 
reinforcements  in  the  lower  portion  of 
wing  rib  15  on  the  left-hand  and  right- 
hand  sides  of  the  airplane.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  the  wing  flap  support 
structure. 

DATES:  Comments  must  be  received  by 
March  3,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
83-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER).  P.O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Satish  Lall,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A.  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 


Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6082;  fax 
(770) 703-6097. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-83-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-83-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Departmento  de  Aviacao  Civil 
(DAC),  which  is  the  airworthiness 
authority  for  Brazil,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  EMBRAER  Model  EMB-145 
series  airplanes.  The  DAC  advises  that 
the  damage  tolerance  for  EMB-145 
series  airplanes  indicates  that 
reinforcements  must  be  installed  in  the 
lower  portion  of  the  wing  at  rib  15  on 
the  right-and  left-hand  sides  of  the 
airplane  in  order  to  maintain  the 
validity  of  the  current  inspection 
interved  of  2,000  flight  cycles 
(prescribed  in  the  maintenance 
instructions  for  the  airplane).  Such 
reinforcements  will  help  to  preserve  the 
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structural  integrity  of  the  wing  flap 
support  structure. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Service  Bulletin 
145-57-0008,  Change  No.  01,  dated 
February  12, 1999,  which  describes 
procediu-es  for  installation  of 
reinforcements  in  the  lower  portion  of 
wing  rib  15  on  the  left-hand  and  right- 
hand  sides  of  the  airplane. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DAC 
classified  this  service  bulletin  as 
mandatory  and  issued  Brazilian 
airworthiness  directive  1999-01-02R1, 
dated  March  15,  1999,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Brazil. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Piu-suant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
deposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  33  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  20  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $3,124  per 
airplane.  Based  on  these  figiires,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $142,692,  or 
$4,324  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 


operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nmnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

EMBRAER:  Docket  99-NM-83-AD. 

Applicability:  Model  EMB-145  series 
airplanes,  serial  numbers  145004  through 
145058  inclusive,  and  145060;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  sh«uld  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wing  flap  support  structure,  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  8,000  total 
flight  cycles,  or  within  45  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  install  reinforcements  in  the  lower 
portion  of  rib  15  on  the  lef^-hand  and  right- 
hand  sides  of  the  airplane  in  accordance  with 
Embraer  Service  Bulletin  145-57-0008, 
Change  No.  1,  dated  February  12,  1999. 

Note  2:  Installation  in  accordance  with 
Embraer  Service  Bulletin  145-57-0008.  ddted 
October  21, 1998,  accomplished  prior  to  the 
effective  date  of  this  AD,  is  also  acceptable 
for  compliance  with  the  requirements  of 
paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  he 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  1999-01- 
02R1.  dated  March  15,  1999. 

Issued  in  Renton,  Washington,  on  January 
27,  2000. 

Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
[FR  Doc.  00-2224  Filed  2-1-00:  8:45  am) 
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supplementary  information: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argtiments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  witti  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-54-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-54-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
evidence  of  electrical  arcing  on 
structure  near  the  lower  body  anti- 
collision  light  on  Boeing  Model  767-200 
and  -300  series  airplanes.  The  lower 
body  anti-collision  light  is  installed 
below  the  center  fuel  tank  in  a 
flammable  leakage  zone.  Results  of  an 
operator  survey  and  a  review  of 
installation  drawings  revealed  that  it  is 
possible  to  install  the  lower  body  anti- 
collision  light  assembly  backwards  with 
the  aft  edge  forward.  This  incorrect 
orientation  of  the  light  assembly  results 
in  misalignment  of  the  connector  and 
cable  with  the  opening  of  the  web, 
which  necessitates  a  sharp  bend  of  the 
cable  for  routing  through  the  web 
opening.  A  sharply  bent  cable  loop 


against  the  structure  causes  chafing  and 
eventual  wire  damage  of  the  cable.  This 
condition,  if  not  corrected,  could  result 
in  electrical  arcing  or  sparking  in  a 
flammable  leakage  zone  of  the  airplane. 

The  subject  cable  assembly  of  the ' 
lower  anti-collision  light  on  Boeing 
Model  767-300F  series  airplanes  is 
identical  to  that  of  the  affected  Boeing 
Model  767-200  and  -300  series 
airplanes.  Therefore,  all  of  these 
airplanes  may  be  subject  to  the  same 
unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-33A0075, 
Revision  1.  dated  May  27,  1999.  The 
service  bulletin  describes  procediu-es  for 
repetitive  general  visual  inspections  to 
detect  damage  or  chafing  of  the 
insulation  or  wires  of  the  lower  body 
anti-collision  light,  and  repair,  if 
necessary.  In  lieu  of  accomplishing  the 
repetitive  inspections,  the  service 
bulletin  also  describes  procediu'es  for 
either  modification  of  the  cable 
assembly,  and  repairs,  if  necessary;  or 
replacement  of  the  cable  assembly  of  the 
lower  anti-collision  light  with  a  new 
cable  assembly.  The  modification 
involves  removing  the  strain  relief  and 
bushing,  installing  a  backshell  extender 
with  a  new  strain  relief,  and  re- 
identifying  the  part  number  of  the  cable 
assembly. 

Boeing  Service  Bulletin  767- 
33A0075,  Revision  1.  dated  May  27. 
1999.  refers  to  Grimes  Service  Bulletin 
60-3414-33-SBOl.  dated  December  8, 
1998,  as  an  additional  source  of  service 
information  for  accomplishment  of  the 
modification  described  previously. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

The  proposed  AD  would  differ  fi-om 
the  service  bulletin  in  that  it  would 
mandate,  within  1,800  flight  hours  after 
the  effective  date  of  this  AD,  either  a 
one-time  general  visuad  inspection  to 
detect  damage  or  chafing  of  the 
insulation  or  wires,  modification  of  the 
cable  assembly  of  the  lower  body  anti- 
collision  cable  assembly,  and  repairs,  if 
necessary;  or  replacement  of  the  cable 
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assembly  of  the  lower  anti-collision 
light  with  a  new  cable  assembly.  The 
service  bulletin  provides  for  the 
modification  or  replacement  as  optional. 

The  FAA  has  detennined  that  long- 
term  continued  operational  safety  will 
be  better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long- 
term  inspections  may  not  be  providing 
the  degree  of  safety  assurance  necessary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more     • 
emphasis  on  design  improvements.  The 
proposed  modification  or  replacement 
requirement  is  in  consonance  with  these 
conditions. 

Cost  Impact 

There  are  approximately  740 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
263  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

In  lieu  of  accomplishing  the 
replacement,  it  would  take 
approximately  3  work  hours  (1  work 
hour  per  airplane  for  the  inspection  and 
2  work  hours  per  airplane  for  the 
modification)  to  accomplish  the 
proposed  inspection  and  modification. 
Required  parts  would  cost 
approximately  $157  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
inspection  and  modification  proposed 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $337  per  airplane. 

In  lieu  of  accomplishing  the 
inspection  and  modification,  it  would 
take  approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $1,552  (for 
Group  1  airplanes)  or  $2,234  (for  Group 
2  airplanes)  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this 
replacement  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $1,732 
(for  Group  1  airplanes)  or  $2,414  (for 
Group  2  airplanes)  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu^  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,"  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  9&-NM-54-AD. 

Applicability:  Model  767-200.  -300,  -300F 
series  airplanes,  line  numbers  1  through  739 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compiia/ice .Required  as  indicated, 
unless  accomplished  previously. 

To  prevent  chafing  as  a  result  of 
improper  installation  of  the  cable 
assembly  of  the  lower  body  anti- 
collision  light,  which  could  result  in 
electrical  £ircing  or  sparking  in  a 
flammable  leakage  zone  of  the  airplane, 
accomplish  the  following: 

Modification  or  Replacement 

(a)  Within  1,800  flight  hours  after  the 
effective  date  of  this  AD,  perform  the 
actions  in  either  paragraph  (a)(1)  or 
(a)(2)  of  this  AD  in  accordance  with 
Boeing  Service  Bulletin  767-33A0075, 
Revision  1,  dated  May  27,  1999. 

(1)  Perform  a  one-time  general  visual 
inspection  to  detect  damage  or  chafing 
of  the  insulation  or  wires,  and  modify 
the  cable  assembly  of  the  lower  body 
anti-collision  cable  assembly.  If  any 
damage  or  chafing  is  detected,  prior  to 
further  flight,  repair  the  damaged  or 
chafed  part. 

Note  2:  Boeing  Service  Bulletin  767- 
33A0075.  Revision  1,  May  27,  1999.  refers  to 
Grimes  Service  Bulletin  60-3414-33-SBOl, 
dated  December  8, 1998,  as  an  additional 
source  of  service  information  for 
accomplishment  of  the  modification  required 
by  paragraph  (a)(1)  of  this  AD. 

Note  3:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation!!  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(2)  Replace  the  cable  assembly  of  the 
lower  body  anti-collision  cable 
assembly  with  a  new  cable  assembly. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Sptecial  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and 
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be  inspected  at  this 
betwien  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1153; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  ride  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  subfnit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-285-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-285-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  September  14, 1998,  the  FAA 
issued  AD  98-20-20,  amendment  39- 
10786  (63  FR  50495,  September  22, 


1998),  applicable  to  certain  Boeing  747 
series  airplanes,  to  require  certain 
repetitive  inspections  for  damage  or 
cracking  of  the  aft  pressure  bulkhead, 
and  repair,  if  necessary.  In  addition,  that 
AD  removes  repetitive  detailed  visual 
inspections  for  cracking  of  the  bulkhead 
web  to  Y-ring  lap  joint  area,  but  retains 
the  initial  inspection  for  cracking  in  that 
area.  That  AD  also  adds  a  one-time 
detailed  visual  inspection  from  the 
forward  side  of  the  bulkhead  to  detect 
fatigue  cracking  of  the  upper  segment  of 
the  bulkhead  web,  and  follow-on 
corrective  actions,  if  necessary.  That 
action  was  prompted  by  reports 
indicating  that  the  inspections  required 
by  AD  87-23-10,  amendment  39-5758 
(52  FR  41551,  October  29,  1987),  may 
not  detect  cracking  of  the  bulkhead  web 
in  a  timely  manner.  The  requirements  of 
AD  98-20-20  are  intended  to  detect  and 
correct  fatigue  cracking  of  the  upper 
segment  of  the  bulkhead  web,  which 
could  result  in  rapid  depressurization  of 
the  airplane,  and  consequent  reduced 
controllability  of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

hi  the  preamble  of  AD  98-20-20,  the 
FAA  specified  that  the  actions  required 
by  that  AD  were  considered  to  be 
interim  action.  The  FAA  indicated  that 
it  may  consider  further  rulemaking 
action  to  require  repetitive  detailed 
visual  inspections  and  surface  probe 
high  frequency  eddy  current  (HFEC) 
inspections  to  detect  cracking  of  the 
upper  and  lower  segments  of  the  aft 
pressure  bulkhead  web,  and  repair  if 
necessary.  The  FAA  has  determined  that 
further  rulemaking  is  indeed  necessary; 
this  proposed  AD  follows  from  that 
determination. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2275,  Revision  6,  dated  August  27, 
1998,  which  describes  procedures  for, 
among  other  things,  repetitive 
inspections  from  the  forward  side  of  the 
bulkhead  web  at  body  station  (BS)  2360 
to  detect  cracking.  The  inspections  to 
detect  cracking  include  a  detailed  visual 
inspection  of  the  upper  half  of  the 
bulkhead  and  a  surface  probe  HFEC 
inspection  of  the  upper  and  lower 
segments  of  the  bulkhead. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 
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Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  98-20-20  to  continue  to 
require  the  actions  specified  in  that  AD. 
This  action  also  would  require  that  the 
one-time  detailed  visual  inspection 
required  by  AD  98-20-20  be 
accomplished  repetitively,  and  would 
add  repetitive  surface  probe  HFEC 
inspections,  and  repair,  if  necessary. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously, 
except  as  discussed  below. 

Difierences  Between  Proposed  AD  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufactxu-er  may  be  contacted  for 
disposition  of  certain  cracking 
conditions,  this  proposal  would  require 
the  repair  of  those  conditions  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Clarification  of  Proposed  Requirement 

The  FAA  has  been  advised  that  the 
manufactiu-er's  intent  of  the  surface 
probe  HFEC  inspection,  as  described  in 
Figiu"e  15  of  the  service  bulletin,  is  that 
accomplishment  of  a  surface  probe 
HFEC  inspection  implies  concurrent 
accomplishment  of  a  detailed  visual 
inspection,  as  described  in  Figure  14  of 
the  service  bulletin.  This  proposed  rule 
clarifies  the  manufacturer's  intent,  in 
that  it  would  explicitly  require 
accomplishment  of  the  repetitive 
detailed  visual  inspections  at  intervals 
not  to  exceed  1,500  flight  cycles,  and 
repetitive  surface  probe  HFEC 
inspections  at  intervals  not  to  exceed 
3,000  flight  cycles. 

Cost  Impact 

There  are  approximately  671 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
149  airplanes  of  LLS.  registry  would  be 
affected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  98-20-20  and  retained 
in  this  proposed  AD,  take  approximately 
360  work  hoiurs  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $3,218,400,  or  $21,600 
per  airplane,  per  inspection  cycle. 

The  new  repetitive  detailed  visual 
inspections  that  are  proposed  in  this  AD 
action  would  take  approximately  4  work 
hours  per  airplane  to  accomplish,  at  an 


average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$35,760,  or  $240  per  airplane,  per 
inspection  cycle. 

The  new  repetitive  HFEC  inspections 
that  are  proposed  in  this  AD  action 
would  take  approximately  48  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$429,120,  or  $2,880  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futm-e  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govermnent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amendecq 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10786  (63  FT? 
50495,  September  22,  1998),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  98-NM-285-AD.  Supersedes 
AD  98-20-20,  Amendment  39-10786. 
Applicability:  Model  747  series  airplanes, 
line  positions  1  through  671  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identifiedMn  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repedred  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  \^ve  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (j)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  bulkhead  web,  which  could  result  in 
rapid  depressurization  of  the  airplane,  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Restatement  of  Actions  Required  by  AD  98- 
20-20,  Amendment  39-10786 

(a)  Within  750  landings  after  December  10. 
1987  (the  effective  date  for  AD  87-23-10, 
amendment  39-5758).  unless  accomplished 
within  the  last  1.250  landings  [for  airplanes 
subject  to  a  2.000-landing  repeat  inspection 
interval  in  accordance  with  paragraph  (b)  of 
this  AD],  or  unless  accomplished  within  the 
last  250  landings  (for  airplanes  subject  to  a 
1,000-landing  repeat  inspection  interval  in 
accordance  with  paragraph  (b)  of  this  AD), 
perform  a  detailed  visual  inspection;  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2275,  dated  March  26,  1987. 
Revision  1.  dated  August  13,  1987,  Revision 
2,  dated  March  31.  1988,  Revision  3.  dated 
March  29,  1990,  Revision  4.  dated  March  26. 
1992,  or  Revision  5,  dated  January  16,  1997, 
or  Boeing  Alert  Service  Bulletin  747- 
53A2275.  Revision  6.  dated  August  27,  1998: 
of  the  aft  side  of  the  entire  Body  Station  (BS) 
2360  aft  pressure  bulkhead  for  damage  such 
as  dents,  tears,  nicks,  gouges,  or  scratches; 
and  cracks  at  splices  and  doublers.  and 
around  the  Auxiliary  Power  Unit  pressure 
pan  cutout;  and.  for  Group  4  airplanes  only, 
inspect  from  the  forward  side,  tlie  area 
adjacent  to  the  window  cutout  for  damage  or 
cracks. 
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Note  2:  Notwi 
contrary  in  AD 
Service  Bulletin 
26,  1987,  Revisidn 
Revision  2,  datec 
3,  dated  March 
March  26.  1992, 
Fanuary  16, 1997 
operating  at  a  ca 
lower  than  8.6 
an  adjustment 
after  October  7, 
AD  98-20-20) 
thresholds  and  i 


t  islanding  provisions  to  the 

23-10,  and  in  Boeing 
^47-53-2275,  dated  March 
1,  dated  August  13,  1987, 
March  31,  1988,  Revision 
1990,  Revision  4,  dated 
ind  Revision  5,  dated 
For  Model  747SR  airplanes 
in  pressure  differential 
unds-per-square-inch  (psi), 
fafctor  of  1.2  shall  not  be  used 
1 998  (the  effective  date  for 
a  multiplier  for  inspection 
tervals  specified  in  this  AD. 


i  p(i 


,  ai 


Note  3:  For  the 

detailed  visual  i 
intensive  visual 
structural  area,  s 
assembly  to 
irregularity, 
supplemented  w 
lighting  at 
the  inspector 
magnifying 
cleaning  and 
may  be  required. 

a 


purposes  of  this  AD,  a 
1  spection  is  defined  as:  "An 
ixamination  of  a  specific 
rstem,  installation,  or 
dete  :t  damage,  failure,  or 
Ava  lable  lighting  is  normally 
th  a  direct  source  of  good 
intens  ity  deemed  appropriate  by 
In!  pection  aids  such  as  mirror, 
,  etc.  may  be  used.  Surface 
elaborate  access  procedures 


lensc  5 


(b)(!)( 


rat 


(b)  After  initi; 
(a)  of  this  AD 

(1)  For  Group 
inspections  requ 
AD,  at  intervals 

(2)  For  Groups 
inspections  requ 
AD,  at  intervals 
or  optionally,  at 
in  paragraph 

(i)  For  Group 
entire  interval  w 
galleys  adjacent 
inspections  requ 
AD  at  intervals 

(ii)  For  Groups 
operate  the  entir  > 
protective  shielc 
forward  side  of 
inspections 
AD  at  intervals 
and  perform  a 
the  protective  s 
accordance  with 
747-53-2275, 
Revision  1,  datec 
2,  dated  March 
March  29,  1990, 
1992,  or  Revisio 
or  Boeing  Alert 
53A2275 
at  intervals  not 
damage  is  found 
exceeds  the  limi  s 


CO  itinue  ( 


Revisi  in 


t ) 


compliance  with  paragraph 

to  inspect  as  follows: 

airplanes,  repeat  the 

red  by  paragraph  (a)  of  this 

I  lot  to  exceed  2,000  landings. 

2  and  3  airplanes,  repeat  the 

red  by  paragraph  (a)  of  this 

ot  to  exceed  1,000  landings; 

he  applicable  time  specified 

i)  or  {b)(2)(ii)  of  this  a£). 
airplanes  that  operate  the 
th  aft  lavatory  complexes  or 
o  bulkheads,  repeat  the 
red  by  paragraph  (a)  of  this 
to  exceed  2,000  landings. 
2  and  3  airplanes  that 
interval  with  an  intact 
on  the  lower  half  of  the 
bulkhead,  repeat  the 

by  paragraph  (a)  of  this 
to  exceed  2,000  landings; 
visual  inspection  of 
for  damage  in 
Boeing  Service  Bulletin 

March  26,  1987, 
August  13,  1987,  Revision 

1988,  Revision  3,  dated 
Revision  4,  dated  March  26, 
5,  dated  January  16,  1997, 
Service  Bulletin  747- 

6,  dated  August  27,  1998, 
exceed  1,000  landings.  If 
to  the  protective  shield  that 
indicated  in  the  service 


tie 
requ  red 
rat 

de  tailed 
held 


deled 


31 


bulletin,  prior  to  further  flight,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD. 

(3)  For  Group  4  airplanes,  repeat  the 
inspections  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  1,000  landings. 

(c)  Within  750  landings  after  December  10, 
1987,  or  prior  to  the  accumulation  of  20,000 
total  landings,  whichever  occurs  later,  unless 
accomplished  within  the  last  3,250  landings; 
and  at  intervals  thereafter  not  to  exceed  4,000 
landings;  perform  eddy  current,  ultrasonic, 
and  X-ray  inspections  of  the  aft  side  of  the 
BS  2360  aft  pressure  bulkhead  for  cracks;  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2275,  dated  March  26,  1987, 
Revision  1,  dated  August  13,  1987,  Revision 
2,  dated  March  31, 1988.  Revision  3,  dated 
March  29, 1990,  Revision  4,  dated  March  26, 
1992,  or  Revision  5,  dated  January  16, 1997, 
or  Boeing  Alert  Service  Bulletin  747- 
53A2275,  Revision  6,  dated  August  27,  1998. 

(d)  Within  750  landings  after  December  10, 
1987,  or  prior  to  the  accumulation  of  20,000 
total  landings,  whichever  occurs  later,  unless 
accomplished  within  the  last  6,250  landings: 
and  thereafter  at  intervals  not  to  exceed  7,000 
landings  until  the  inspection  required  by 
paragraph  (g)  of  this  AD  is  accomplished: 
Perform  a  detailed  visual  inspection  to  detect 
cracking  of  the  BS  2360  aft  pressure  bulkhead 
web  to  Y-ring  lap  joint  area  between  radial 
stiffeners  from  the  forward  side  of  the 
bulkhead,  in  accordance  with  Boeing  Service 
Bulletin  747-53-2275,  dated  March  26, 1987, 
Revision  1,  dated  August  13,  1987,  Revision 

2,  dated  March  31, 1988,  Revision  3,  dated 
March  29,  1990,  Revision  4,  dated  March  26, 
1992,  or  Revision  5,  dated  January  16, 1997, 
or  Boeing  Alert  Service  Bulletin  747- 
53A2275,  Revision  6,  dated  August  27,  1998. 

(e)  If  any  cracking  or  damage  is  found 
during  any  inspection  required  by  paragraph 
(a),  (b),  (c),  or  (d)  of  this  AD,  repair  prior  to 
further  flight  in  accordance  with  Boeing 
Service  Bulletin  747-53-2275,  dated  March 
26,  1987,  Revision  1,  dated  August  13,  1987, 
Revision  2,  dated  March  31, 1988,  Revision 

3,  dated  March  29, 1990,  Revision  4,  dated 
March  26,  1992,  or  Revision  5,  dated  January 
16. 1997,  or  Boeing  Alert  Service  Bulletin 
747-53A2275,  Revision  6,  dated  August  27, 
1998. 

(f)  For  the  piirpose  of  complying  with  this 
AD,  the  number  of  landings  may  be 
determined  to  equal  the  number  of 
pressurization  cycles  where  the  cabin 
pressure  differential  was  greater  than  2.0  psi. 

(g)  Perform  a  detailed  visual  inspection 
from  the  forward  side  of  the  bulkhead  of  the 
upper  segment  of  the  bulkhead  web  at  BS 


2360  to  detect  cracking,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2275, 
Revision  6,  dated  August  27,  1998,  at  the 
earlier  of  the  times  specified  in  paragraphs 
(g)(1)  and  (g)(2)  of  this  AD.  Accomplishment 
of  this  inspection  terminates  the  repetitive 
inspection  requirement  of  paragraph  (d)  of 
this  AD. 

(1)  Within  7,000  landings  after  the  most 
recent  detailed  visual  inspection 
accomplished  in  accordance  with  paragraph 
(d)  of  this  AD. 

(2)  At  the  latest  of  the  times  specified  in 
paragraphs  (g)(2)(i),  (g)(2)(ii),  and  (g)(2)(iii)  of 
this  AD. 

(i)  Prior  to  the  accumulation  of  20,000  total 
landings. 

(ii)  Within  1,500  landings  after  the  most 
recent  detailed  visual  inspection 
accomplished  in  accordance  with  paragraph 
(d)  of  this  AD. 

(iii)  Within  90  days  after  October  7, 1998 
(the  effective  date  of  AD  98-20-20). 

(h)  If  any  cracking  is  detected  during  the 
detailed  visual  inspections  required  by 
paragraph  (g)  of  this  AD,  prior  to  further 
flight,  accomplish  a  surface  probe  high 
frequency  eddy  current  (HFEC)  inspection 
from  the  forward  side  of  the  bulkhead  to 
detect  cracking  of  the  upper  and  lower 
segments  of  the  bulkhead  web  around  the 
fasteners  that  attach  the  web  to  the  outer 
chord  of  the  Y-ring,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2275, 
Revision  6,  dated  August  27, 1998.  Repair 
any  cracking,  prior  to  further  flight,  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACQ),  FAA,  Transport  Airplane  Directorate; 
or  in  accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings. 

New  Requirements  of  This  AD 

(i)  If  no  cracking  is  detected  during  the 
deiailed  visual  inspection  required  by 
paragraph  (g)  of  this  AD,  within  1,500  flight 
cycles  after  accomplishment  of  that 
inspection  or  within  250  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Repeat  the  detailed  visual 
inspection,  as  specified  in  paragraph  (g);  and 
perform  a  surface  probe  HFEC  inspection 
from  the  forward  side  of  the  bulkhead  to 
detect  cracking  of  the  upper  and  lower 
segments  of  the  bulkhead  web,  in  accordance 
with  Figure  15  of  Boeing 
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Alert  Service  Bulletin  747-.53A2275, 
Revision  6,  dated  August  27, 1998. 

(1)  If  no  cracking  is  detected,  repeat  the 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  1,500  flight  cycles; 
and  repeat  the  surface  probe  HFEC 
inspection  thereafter  at  intervals  not  to 
exceed  3,000  flight  cycles. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate,  or  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  FAA  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD. 

Alternative  Methods  of  Compliance 

(j)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-20-20,  amendment  39-10786,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliemce  with  this  AD,  if  any,  may  be 
obtained  ftt)m  the  Seattle  ACO. 

Special  Flight  Permits 

(k)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
27,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-2226  Filed  2-1-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-59] 

Proposed  Modification  of  Class  E 
Airspace;  Coldwater,  Ml 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  Class  E  airspace  at  Coldwater, 
MI.  A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runvk^ay  (Rv^ry)  06 
has  been  developed  for  Branch  County 
Memorial  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  proposes  to  increase  the 
radius  of  the  existing  controlled 
airspace  for  this  airport. 
DATES:  Comments  must  be  received  on 
or  before  March  7,  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  99-AGL-59,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  exanuned 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  eire  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed. 


stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL^59."  The  postcard  will  be  date/ 
time  stamped  and  rettuned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  sununarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  wi^  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiue  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Coldwater,  MI,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rw^  06  SLAP  at  Branch 
County  Memorial  Airport  by  modifying 
the  existing  controlled  airspace. 
Controlled  airspace  extending  upward 
from  700  feet  above  the  surface  is 
needed  to  contain  aircraft  executing  the 
approach.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400. 9G  dated  September  1. 
1999.  and  effective  September  16,  1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
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designation  lis  ted  in  this  document 
would  be  publ  shed  subsequently  in  the 
Order. 

The  FAA  hai  detennined  that  this 
proposed  regu  ation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendinents  are  necessary  to 
keep  them  operationally  current. 
Therefore  thisjproposed  regulation — (1) 
Is  not  a  "signiicant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  lule"  under  EKDT 
Regulatory  Poicies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter'that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  tha  this  proposed  rule  will 
not  have  a  sigi  ificant  economic  impact 
on  a  substantia  1  number  of  small  entities 
under  the  crite  ria  of  the  Regulatory 
Flexibility  Act 

List  of  Subject  I  in  14  CFR  Part  71 


Airspace 
Navigation  (ail 


Infcorporation  by  reference, 
). 

Amendment 


The  Proposed 

Accordingly ,  pursuant  to  the 
authority  dele;  ;ated  to  me,  the  Federal 
Aviation  Adm  nistration  proposes  to 
amend  14  CFH  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRiPACE  AREAS; 
AIRWAYS;  RQUTES;  AND  REPORTING 
POINTS 


1.  The  authdrity 
continues  to  n  ad 


Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  108  14.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  ^89. 


§71.1    [Amencfed] 

2.  The  incorporation 
14  CFR  71.1  0 
Administration 
Designations 
dated  Septem 
September  16 
follows: 


by  reference  in 
the  Federal  Aviation 
Order  7400. 9G,  Airspace 
Reporting  Points, 
lier  1.  1999,  and  effective 
1999,  is  amended  as 


and 


Paragraph  6005 
extending  upwc  rdfi 
above  the  surfc 


■1a<e 


AGL  MI  E5 

Coldwater 

MI 
(Lat.  41°56'00" 
That  airspace 
feet  above  the  surface 
radius  of  Brand  i 


citation  for  part  71 
as  follows: 


Class  E  airspace  areas 
rom  700  feet  or  more 
of  the  earth. 


Cc  Idwater,  MI  [Revised] 
Braiich  County  Memorial  Airport, 


N.,  (long.  85°  03' 09' W.) 

extending  upward  from  700 

within  an  8.1-mile 
County  Memorial  Airport. 


Issued  in  Des  Plaines,  Illinois  on  January 
7,  2000. 

Christopher  R.  Blum, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  00-2252  Filed  2-1-00;  8:45  am] 
BIUJNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docitet  No.  99-AGL-60] 

Proposed  IModlfication  of  Class  E 
Airspace;  Watertown,  SD,  and  Britton, 
SD 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  Class  E  airspace  at  Watertown, 
SD,  and.Britton,  SD.  A  review  of  the 
controlled  airspace  within  the  States  of 
North  Dakota  and  South  Dakota 
conducted  after  the  cancellation  of  a 
portion  of  Federal  Airway  220  (V-220), 
Airspace  Docket  No.  98-AGL-49, 
published  September  7, 1999,  has 
indicated  several  small  portions  of  Class 
G  uncontrolled  airspace  being  created 
between  Wahpeton,  ND,  and  Brookings, 
SD.  Controlled  airspace  extending 
upward  from  1200  feet  above  ground 
■level  (AGL)  is  needed  to  allow  the  FAA 
to  provide  safe  and  efficient  air  traffic 
control  services  for  aircraft  executing 
enroute  and  terminal  instrument 
procedures  into  and  out  of  numerous 
airports  in  that  area.  These  small 
portions  of  uncontrolled  airspace  cause 
confusion  for  both  pilots  and  controllers 
and  do  not  allow  for  consistent 
application  of  instrument  flight  rules  in 
a  critical  area  servicing  these  airports. 
This  action  proposes  to  eliminate  these 
Class  G  portions  of  airspace  between 
Wahpeton,  ND,  and  Brookings,  SD,  by 
revising  the  Class  E  airspace  for 
Watertown,  SD.  This  revision  causes  a 
minor  change  to  the  airspace  exclusions 
in  the  legal  description  for  the  Class  E 
airspace  for  Britton,  SD. 
DATES:  Comments  must  be  received  on 
or  before  March  7,  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  99-AGL-60,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 


Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denis  C.  Burke,  Air  Treiffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmentcil,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-60."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  conunents  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Coimsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Adininistration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
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Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procediue. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Watertown,  SD,  and 
Britton,  SD,  to  accommodate  aircraft 
executing  instrument  flight  procedures 
into  and  out  of  numerous  airports  in 
southeastern  North  Dakota,  northeastern 
South  Dakota,  and  western  Minnesota. 
Several  small  portions  of  uncontrolled 
airspace  between  Wahpeton,  ND,  and 
Brookings,  SD,  created  as  a  result  of  the 
cancellation  of  a  portion  of  Federal 
Airway  220  (V-220),  Airspace  Docket 
No.  98-AGL-49,  published  September 
7.  1999  (64  FR  48527),  would  be 
eliminated.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  "700  feet  or  more  above  the  siuface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400. 9G  dated 
September  1,  1999,  and  effective 
September  16,  1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  woidd  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  his 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  SD  E5  Watertown,  SD  (Revised] 

Watertown  Municipal  Airport,  SD 

(Lat.  44°54'51'TM.,  long.  097°09'17nv.) 
Watertown  VORTAC 

(Lat.  44°58'47'TSI.,  long.  097°08'30"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8-mile 
radius  of  Watertown  Municipal  Airport  and 
within  4.0  miles  each  side  of  the  Watertown 
VORTAC  006°  radial  extending' from  the  6.8- 
mile  radius  to  10.6  miles  north  of  the  airport, 
and  within  1.9  miles  each  side  of  the  south 
localizer  courses  extending  from  the  6.8-mile 
radius  to  11.7  miles  south  of  the  airport,  and 
that  airspace  extending  upward  from  1,200 
feet  above  the  surface  within  an  area 
bounded  on  the  north  by  lat.  46°30'00'TM.,  on 
the  east  by  the  Minnesota/North  Dakota  and 
Minnesota/South  Dakota  borders,  on  the 
south  by  lat.  44°30'00"N,  and  on  the  west  by 
long.  097°00'00'W,  excluding  that  airspace 
within  the  Fargo.  ND,  1,200  foot  Class  E 
airspace  area  and  all  Federal  airways. 
***** 

AGL  SD  E5  Britton,  SD 

Britton  Municipal  Airport,  SD 

(Lat.  45°48'57'TsJ.,  long.  097°44'39"W.) 

That  airspace  extedning  upward  from  700 
feet  above  the  surface  within  a  7.0-mile 
radius  of  the  Britton  Municipal  Airport,  and 
that  airspace  extending  upward  from  1 ,200 
feet  above  the  surface  bounded  on  the  west 
by  long.  98°30'00'%V,  on  the  north  by  lat. 
46°30'00'N,  on  the  east  by  long.  97°  00' 
00"W,  and  on  the  south  by  lat.  44°30'00"N. 
excluding  the  Fargo,  ND,  Huron,  SD,  and 
Aberdeen,  SD  1,200  foot  Class  E  airspace 
areas  and  all  Federal  ciirways. 


Issued  in  Des  Plaines,  Illinois  on  )anuary 
7.  2000. 

Christopher  R.  Blum, 

Manager.  Air  Traffic  Division. 

[FR  Doc.  00-2253  Filed  2-1-00;  8:45  am] 

BILLING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71' 

[Airspace  Docket  No.  99-AGL-58] 

Proposed  modification  of  Class  E 
airspace;  Saginaw,  Ml 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  Class  E  airspace  at  Saginaw,  MI. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  27 
has  been  developed  for  Saginaw  County 
H.W.  Browne  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  act  proposes  to  increase 
the  radius  of  the  existing  controlled 
airspace  for  this  airport. 

DATES:  Comments  must  be  received  on 
or  before  March  7,  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  99-AGL-58,  2300  East         vT 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
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Comments  tin  t  provide  the  factual  basis 
supporting  th(  i  views  and  suggestions 
presented  are  jarticularly  helpful  in 
developing  rei  5oned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeionautical,  economic, 
environmental,  and  energy-related, 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  viplicate  to  the  address 
listed  above.  Gommenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  Uiis  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  pwstqard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-58."  Th^  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  of  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposal  contained 
in  this  action  piay  be  changed  in  light 
of  comments  Beceived.  All  comments 
submitted  wil  be  available  for 
examination  i  i  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  office  of  the 
Assistant  Chiqf  Coimsel,  2300  Eat  Devon 
Avenue,  Des  plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  -eport  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  contemed  with  this 
r\ilemaking  will  be  filed  in  the  docket. 

Availability  orNPRM's 

Any  person'may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 


by  submitting 


a  request  to  the  Federal 


Aviation  Administration,  Office  of 
Public  Affairs  Attention:  Public  Inquiry 
Center,  APA-  !30,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (20: 1)  267-3484. 
Communicatii  >ns  must  identify  the 
docket  numbe  r  of  this  NPRM.  Persons 
interested  in  I  eing  placed  on  a  mailing 
list  for  future  '^RM's  should  also 
request  a  cop]  of  Advisory  Circular  No. 
1 1-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  t(i  14  CFR  part  71  to  modify 
Class  E  airspace  at  Saginaw,  MI,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  27  SLAP  at  Saginaw 
County  H.W.  Browne  Airport  by 


modifying  the 


airspace.  Controlled  airspace  extending 


upward  from 


700  feet  above  the  surface 


is  needed  to  c  antain  aircraft  executing 


the  approach. 


depicted  on  a  ipropriate  aeronautical 


existing  controlled 


The  area  would  be 


charts.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  die  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9G  dated  September  1, 
1999,  and  effective  September  16,  1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warant  preparation  of  a 
Regidatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sulqects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  piirsuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority  :  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  NO  E5  Saginaw,  Nfl  [Revised] 

MBS  International  Airport,  MI 

(Lat.  43°31'58'N.,  long.  84°04'47'W.) 

Saginaw  County  H.W.  Browne  Airport,  MI 
(Lat.  43°26'00'N..  long.  83°51'45'TV.) 

Bay  City,  James  Clements  Municipal  Airport, 
MI 

(Ut.  43°32'49TJ.,  long.  83°53'44'W.) 
Midland,  Jack  Barstow  Airport,  MI 

(Ut.  43''39'46'N.,  long.  84°15'41'TV.) 
Saint  Mary's  Hospital,  MI 
Point  in  Space  Coordinates 

(Lat.  43°  24'  54'TM.,  long.  83°  56'  27"^.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.0-mile 
radius  of  MBS  International  Airport,  within 
a  6.5-mile  radius  of  Saginaw  County  H.W. 
Browne  Airport,  within  a  6.4-mile  radius  of 
James  Clements  Municipal  Airport,  within  a 
6.3-mile  radius  of  Jack  Barstow  Airport,  and 
within  a  6.0-mile  radius  of  the  Point  in  Space 
serving  Saint  Mary's  Hospital. 
***** 

Issued  in  Des  Plaines.  Illinois  on  January 
7.2000. 

Christopher  R.  Blum, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  00-2254  Filed  2-1-00;  8:45  am) 
eaUNG  COOE  4»I0-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  108, 109,  111,  129,  and 
191 

[Docket  No.  FAA-1999-6673;  Notice  No.  ] 

RIN  2120-AG84 

Certification  of  Screening  Companies 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  FAA  announces  a  public 
meeting  to  be  held  on  the  subject  of 
"Certification  of  Screening  Companies; 
Notice  of  Proposed  Rulemaking"  (65  FR 
560,  January  5,  2000).  In  that  notice,  the 
FAA  proposes  to  require  that  all 
companies  that  perform  aviation 
security  screening  be  certificated  by  the 
FAA  and  meet  enhanced  requirements. 
The  proposal  is  in  response  to  a 
recommendation  by  the  White  House 
Commission  on  Aviation  Safety  and 
Security  and  to  a  Congressionsd 
mandate  in  the  Federal  Aviation 
Reauthorization  Act  of  1996.  The 
proposal  is  intended  to  improve  the 
screening  of  passengers,  accessible 
property,  checked  baggage,  and  cargo; 
and  to  provide  standards  for  consistent 
high  performance  and  increased 
screening  company  accountability. 
DATES:  The  public  meeting  will  be  on 
March  10,  2000,  in  Washington,  DC.  The 
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meeting  will  begin  at  9  a.m.  Persons 
imable  to  attend  the  meeting  are  invited 
to  provide  written  comments,  which 
must  be  received  qn  or  before  April  4, 
2000. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591  in 
the  3rd  floor  auditorium.  Persons  unable 
to  attend  the  meeting  may  mail  their 
comments  in  duplicate  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  FAA-1 999-6673,  400 
Seventh  Street,  SW.,  Room  Plaza  401, 
Washington,  DC  20590.  Comments  also 
may  be  sent  electronically  to  the 
Dockets  Management  System  (DMS)  at 
the  following  Internet  address:  http:// 
dms.dot.gov/  at  anytime.  Commenters 
who  wish  to  file  comments 
electronically,  should  follow  the 
instructions  on  the  DMS  web  site. 
Comments  may  be  filed  and/or 
examined  at  the  U.S.  Department  of 
Transportation  Dockets,  Room  Plaza  401 
between  10  a.m.  and  5  p.m.  weekdays 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  present  a  statement  at  the 
meeting  or  questions  regarding  the 
logistics  of  the  meeting  shoidd  be 
directed  to  Judy  Courbois,  Federal 
Aviation  Administration,  Office  of 
Rulemaking,  ARM-102,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-9783;  fax  (202)  267-5075. 
Questions  concerning  the  subject  matter 
of  the  meeting  should  be  directed  to 
Scott  Cummings,  Office  of  Civil 
Aviation  Security  Policy  and  Planning 
(ACP-lOO),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9468;  fax  (202) 
267-5359. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  issued  "Certification  of 
Screening  Companies,  Notice  of 
Proposed  Rulemaking,"  on  December 
15,  1999,  proposing  procedures  for 
certification  of  screening  companies; 
and  proposing  other  requirements  to 
improve  screening,  such  as  performance 
measiuements  and  new  training  and 
FAA  testing  requirements  for  screeners. 
The  FAA  is  announcing  this  public 
meeting  to  give  the  public  an  additional 
opportunity  to  comment  on  the  , 
proposed  rule. 

Participation  at  the  Meeting 

The  FAA  should  receive  requests 
from  persons  who  wish  to  present  oral 
statements  at  the  meeting  no  later  than 


February  24,  2000.  Such  requests  should 
be  submitted  to  Judy  Courbois.  as  listed 
above  in  the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT,  and  should 
include  a  written  sununary  of  oral 
remarks  to  be  presented  and  an  estimate 
of  time  needed  for  the  presentation.  The 
FAA  will  prepare  an  agenda  of  speakers, 
which  will  be  available  at  the  meeting. 
The  names  of  those  individuals  whose 
requests  to  present  oral  statements  are 
received  after  the  date  specified  above 
may  not  appear  on  the  written  agenda. 
To  accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amoimt  of  time  requested.  Persons 
requiring  audiovisual  equipment  should 
notify  the  FAA  when  requesting  to  be 
placed  on  the  agenda. 

Public  Meeting  Procedures 

The  FAA  will  use  the  following 
procedures  to  facilitate  the  meeting: 

(1)  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  meeting.  The  meeting  will  be 
open  to  all  persons  who  are  scheduled 
to  present  statements  or  who  register 
between  8:30  a.m.  and  9  a.m.  on  the  day 
of  the  meeting.  While  the  FAA  will 
make  every  effort  to  accommodate  all 
persons  wishing  to  participate, 
admission  will  be  subject  to  availability 
of  space  in  the  meeting  room.  The 
meeting  may  adjoiun  early  if  scheduled 
speakers  complete  their  statements  in 
less  time  than  is  scheduled  for  the 
meeting. 

(2)  Ajn  individual,  whether  speaking 
in  a  personal  or  a  representative 
capacity  on  behalf  of  an  organization, 
may  be  limited  to  a  10-minute 
statement.  If  possible,  we  will  notify  the 
speaker  if  additional  time  is  available. 

(3)  The  FAA  will  try  to  accommodate 
all  speakers.  If  the  available  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first-come-first-served 
basis.  However,  the  FAA  reserves  the 
right  to  exclude  some  speakers  if 
necessary  to  present  a  balance  of 
viewpoints  and  issues. 

(4)  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

(5)  Representatives  of  the  FAA  will 
preside  over  the  meeting.  A  panel  of 
FAA  personnel  involved  in  this 
proposal  will  be  present. 

(6)  The  meeting  will  be  recorded  by 
a  court  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  FAA  representatives  during  the 
meeting  will  be  included  in  the  public 
docket.  Any  person  who  is  interested  in 
purchasing  a  copy  of  the  transcript 


should  contact  the  court  reporter 
directly.  Additional  transcript  purchase 
information  will  be  available  at  the 
meeting. 

(7)  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  meeting.  Position  papers  or  material 
presenting  views  or  arguments  related  to 
the  certification  of  screening  companies 
may  be  accepted  at  the  discretion  of  the 
presiding  officer  and  subsequently 
placed  in  the  public  docket.  The  FAA 
requests  that  persons  participating  in 
the  meeting  provide  six  copies  of  all 
materials  to  be  presented  for 
distribution  to  the  FAA  representatives; 
other  copies  may  be  provided  to  the 
audience  at  the  discretion  of  the 
participant. 

(8)  Statements  made  by  FAA 
representatives  are  intended  to  facilitate 
discussion  of  the  issues  or  to  clarify 
issues.  Any  statement  made  during  the 
meeting  by  an  FAA  representative  is  not 
intended  to  be,  and  should  not  be 
construed  as,  a  position  of  the  FAA. 

(9)  The  meeting  is  designed  to  solicit 
public  views  and  gather  additional 
information  on  the  certification  of 
screening  companies.  Therefore,  the 
meeting  will  be  conducted  in  an 
informal  and  non-adversarial  manner. 
No  individual  will  be  subject  to  cross- 
examination  by  any  other  participant; 
however,  FAA  representatives  may  ask 
questions  to  clarify  a  statement  and  to 
ensure  a  complete  and  accurate  record. 

Issued  in  Washington,  DC  on  January  27, 
2000. 

Anthony  F?  Fazio, 

Director,  Office  of  Rulemaking. 

(FR  Doc.  00-2246  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  4910-1  »-P 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1310 
[DEA  Numtief  198]    ^ 

Possible  Control  of  Red  Phosphorus 
as  a  Listed  Chemical 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  Request  for  comments. 

SUMMARY:  The  Controlled  Substances 
Act  (CSA),  provides  the  Attorney 
General  Authority  to  specify  by 
regulation,  additional  precursor  and 
essential  chemicals  as  "listed 
chemicals"  if  they  are  used  in  the 
manufacture  of  controlled  substances  in 
violation  of  the  CSA.  This  notice 
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provides  adv  nice  notification  that  the 
United  States  Drug  Enforcement 
Administratii  )n  (DEA)  is  considering  the 
possible  cont  rol  of  red  phosphorus  as  a 
listed  chemical. 

Red  phosp!  lorus  has  been  identified 
as  being  an  ii  iportant  chemical  used  in 
the  illicit  pro  iuction  of 
methampheta  mine.  DEA  is  considering 
whether  CSA  chemical  regulatory 
controls  (sue;  i  as  registration, 
recordkeepin ;,  reporting,  and  import/ 
export  requir  sments)  are  necessary  to 
prevent  the  d  iversion  of  red  phosphorus 
to  clandestine  drug  laboratories. 

Prior  to  de<  iding  whether  to  control 
red  phosphoius  as  a  listed  chemical,  the 
DEA  is  seekiiig  information  on  red 
phosphorus  t  "ade  so  that  diversion  of 
red  phosphoi  dus  may  be  prevented  with 
minimal  imp;  ict  on  legitimate  trade.  The 
DEA  is  solicil  ing  information  on  the 
manufacturin  g,  distribution, 
consumption  storage,  disposal,  and 
uses  of  red  pi  losphorus. 

DATES:  Writte  n  comments  must  be 
received  on  or  before  April  3,  2000. 

ADDRESSES:  C  omments  should  be 
submitted  in  quintuplicate  to  the 
Deputy  Assis  ant  Administrator,  Office 
of  Diversion  ( >ontrol.  Drug  Enforcement 
Administratiiin.  Washington.  DC  20537, 
Attention:  DI A  Federal  Register 
Representati>  e/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza,  Chief.  Drug  and 
Chemical  Ev.  luation  Section,  Office  of 
Diversion  Co  itrol.  Drug  Enforcement 
Administration.  Washington,  DC  20537 
at  (202)  307- '183. 

SUPPLEMENTA  W  INFORMATION: 
What  Is  the  Purpose  of  This  Notice? 
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methamphetamine  are  well  known  and 
documented. 

What  Regulatory  Controls  Currently 
exist  on  Red  Phosphorus? 

Since  red  phosphorus  is  a  common 
chemical  used  in  methamphetamine 
production,  it  has  already  been  placed 
on  the  Attorney  General's  "special 
surveillance  list"  of  "laboratory 
supplies".  The  Comprehensive 
Methamphetamine  Control  Act  of  1996 
(MCA)  amended  the  CSA  via  the 
addition  of  21  U.S.C.  842(a)(ll).  which 
makes  it  unlawful  for  any  person  to 
distribute  a  laboratory  supply  to  a 
person  who  uses,  or  attempts  to  use, 
that  laboratory  supply  to  manufacture  a 
controlled  substance  or  a  listed 
chemical,  with  reckless  disregard  for  the 
illegal  uses  to  which  such  laboratory 
supply  will  be  put. 

The  MCA  defines  "laboratory  supply" 
as  a  "listed  chemical  or  any  chemical, 
substance,  or  item  on  a  special 
surveillance  list  published  by  the 
Attorney  General,  which  contains 
chemicals,  products,  materials,  or 
equipment  used  in  the  manufactiu'e  of 
controlled  substances  and  listed 
chemicals."  This  special  surveillance 
list  was  published  by  DEA  on  May  13, 
1999  (64  FR  25910)  and  includes  red 
phosphorus. 

What  Additional  Action  is  DEA 
Considering? 

Due  to  the  continued  use  of  red 
phosphorus  in  illicit  methamphetamine 
synthesis,  the  DEA  is  considering 
whether  to  place  additional  controls  on 
red  phosphorus,  by  adding  red 
phosphorus  as  a  listed  chemical.  As 
such,  red  phosphorus  would  be  subject 
to  additional  CSA  regulatory  controls 
such  as  registration,  recordkeeping, 
reporting,  and  import/export 
requirements  as  specified  in  21  CFR  part 
1300.  DEA  is  considering  whether  these 
additional  regulatory  controls  are 
needed  to  prevent  the  diversion  of  red 
phosphorus  to  clandestine  laboratories. 

Why  Is  DEA  Seeking  Information? 

DEA  is  seeking  information  on  red 
phosphorus  trade  so  that  diversion  of 
red  phosphorus  may  be  prevented  with 
minimal  impact  on  legitimate  trade. 
DEA  is  aware  that  the  industrial  uses  of 
red  phosphorus  include  the 
manufacture  of  pyrotechnics,  safety 
matches,  phosphoric  acid  and  other 
phosphorus  compounds,  fertilizers, 
incendiary  shells,  smoke  bombs,  tracer 
bullets,  and  pesticides.  DEA  recognizes 
that  regulation  of  red  phosphorus  may 
have  some  effect  upon  these,  and  other, 
industrial  activities.  However,  DEA  is 
not  aware  of  the  entire  scope  of  use  of 


red  phosphorus  by  industry  and 
consumers. 

What  Information  Does  This  Notice 
Seek? 

The  DEA  is  soliciting  input  fi:om  the 
potentially  affected  parties  regarding  (1) 
the  nature  of  the  legitimate  phosphorus 
industry,  (2)  the  legitimate  uses  of  red 
phosphorus  at  all  levels  of  distribution 
(including  industrial  uses  and  use  by 
individual  end-users  at  the  retail  level 
of  distribution),  (3)  the  potential  burden 
such  regulatory  controls  may  have  on 
legitimate  industry  (particularly  with 
respect  to  the  impact  on  small 
businesses),  (4)  the  potential  number  of 
individuals/firms  which  may  be 
adversely  affected  by  increased 
regulatory  requirements,  and  (5)  any 
other  information  on  the  manner  of 
manufacturing,  distribution, 
consumption,  storage,  disposal,  and 
uses  of  red  phosphorus  by  industry  and 
others.  Both  quantitative  and  qualitative 
data  are  sought. 

Such  information  may  be  submitted  to 
the  Drug  and  Chemical  Evaluation 
Section  and  is  requested  by  April  3, 
2000.  Information  designated  as 
confidential  or  proprietary  will  be 
treated  accordingly.  The  release  of 
confidential  business  information  that  is 
protected  from  disclosure  imder 
Exemption  4  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552(b)(4) 
(FOIA),  is  governed  by  section  310(c)  of 
the  CSA  (21  U.S.C.  830(c)  and  the 
Department  of  Justice  procedures  set 
forth  in  28  CFR  16.7. 

Dated:  January  11.  2000. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control. 

[FR  Doc.  00-2151  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  4410-09-llir 


DEPARTMENT  OF  DEFENSE 
DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  PART  21 
RIN  2900-AI67 

New  Criteria  for  Approving  Courses  for 
VA  Educational  Assistance  Programs 

AGENCIES:  Department  of  Defense, 

Department  of  Transportation,  Coast 

Guard,  and  Department  of  Veterans 

Affairs. 

ACTION:  Proposed  rule. 
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SUMMARY:  This  dociiment  proposes  to 
amend  the  Department  of  Veterans 
Affairs  (VA)  educational  assistance  and 
educational  benefit  regulations  by 
adding  new  criteria  for  VA  to  use  in 
approving  enrollments  in  courses  luider 
the  educational  programs  VA 
administers.  The  intended  effect  of 
these  proposed  changes  is  to  implement 
provisions  of  the  Veterans'  Benefits 
Improvements  Act  of  1996  and  the 
Veterans'  Benefits  Act  of  1997.  This 
document  also  would  amend  the 
regulations  to  conform  to  statutory 
provisions  and  would  make  changes  for 
the  purpose  of  clarification. 
DATES:  Comments  must  be  received  on 
or  before  April  3,  2000. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  290O-AI67."  All 
vmtten  conunents  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 

William  G.  Susling,  Jr.,  Education 
Advisor,  Education  Service,  Veterans 
Benefits  Administration,  202-273-7187. 
SUPPLEMENTARY  INFORMATION:  This 
document  proposes  to  amend  the  VA 
educational  assistance  and  educational 
benefit  regulations  in  38  CFR  part  21, 
subparts  D,  K,  and  L  to  conform  with 
the  Veterans'  Benefits  Improvement  Act 
of  1996  (Pub.  L.  104-275). 

The  provisions  of  the  1996  Act,  with 
certain  exceptions  noted  below, 
mandate  that  VA  caiuiot  approve  an 
enrollment  for  VA  tredning  in  a  course 
not  leading  to  a  standard  college  degree 
offered  by  a  proprietary  profit  or 
proprietary  nonprofit  educational 
institution  if  (1)  the  institution  has  been 
operating  for  less  than  two  years,  (2)  the 
institution  offers  the  coiu-se  at  a  branch 
or  extension  and  the  branch  or 
extension  has  been  operating  for  less 
than  two  years,  or  (3)  the  institution 
offering  the  course  completely  moved 
outside  its  original  general  locality  or 
has  changed  ownership  and,  in  either 
event,  does  not  retain  substantially  the 
same  faculty,  student  body,  and  courses 
as  before  the  change  in  ownership  or 
move,  unless  the  institution  has 
operated  for  two  years  following  the 
change  in  ownership  or  move.  However, 
if  the  course  were  offered  under  a 
contract  with  the  Department  of  Defense 


(DOD)  or  the  Department  of 
Transportation  (Coast  Guard)  and  were 
given  on  or  inunediately  adjacent  to  a 
military  base.  Coast  Guard  station. 
National  Guard  facility  or  facility  of  the 
Selected  Reserve,  these  restrictions  do 
not  apply.  The  regulations  woiUd  be 
amended  to  reflect  these  statutory 
changes. 

VA  proposes  to  define  "proprietary 
educational  institution"  (including  a 
proprietary  profit  or  proprietary 
nonprofit  educational  institution)  as  an 
educational  institution  that:  (1)  Is  not  a 
public  educational  institution,  (2)  is  in 
a  State,  and  (3)  is  legally  authorized  to 
offer  a  program  of  education  in  the  State 
where  the  educational  institution  is 
physically  located.  VA  believes  that  this 
definition  accords  with  the  common 
understanding  of  "proprietary 
educational  institution." 

VA  proposes  to  recognize  that  a 
proprietary  educational  institution  has 
been  "in  operation"  for  at  least  two 
years  if  it  has  been  offering  courses  for 
24  consecutive  months,  inclusive  of 
normal  vacation  periods  or  holidays  or 
periods  when  the  educational 
institution  is  closed  due  to  a  natural 
disaster.  VA  believes  that  this 
interpretation  of  the  two-year  operation 
requirement  is  in  accordance  with  the 
common  meaning  of  the  term  "in 
operation"  as  it  relates  to  educational 
institutions,  and,  in  our  view,  reflects 
the  statutory  intent. 

VA  proposes  to  provide  that  a  move 
by  a  proprietary  educational  institution 
outside  the  same  general  locality  is  a 
move  beyond  normal  commuting 
distance  which  VA  regulations  have 
long  recognized  as  being  more  than  55 
miles  (see  38  CFR  21.4200).  This  seems 
to  be  an  appropriate  interpretation  of 
the  statutory  language. 

As  noted  above,  VA  cannot  approve 
an  enrollment  for  VA  training  in  a 
course  not  leading  to  a  standard  college 
degree  offered  by  a  proprietary  profit  or 
nonprofit  educational  institution  if  the 
institution  offering  the  course 
completely  moved  outside  its  original 
general  locality  or  has  changed 
ownership  and,  in  either  event,  does  not 
retain  substantiedly  the  same  faculty, 
student  body,  and  courses  as  before  the 
change  in  ownership  or  move,  imless 
the  institution  has  operated  for  two 
years  following  the  change  in  ownership 
or  move.  In  this  regard,  it  is  proposed 
to  set  forth  provisions  indicating  what 
VA  considers  to  constitute  "change  in 
ownership." 

A  "change  in  ownership"  would 
occiu-  when  a  person  acquires,  or  ceases 
to  have,  operational  management  and/or 
control  of  the  proprietary  institution 
and  its  educational  activities.  "Control" 


is  proposed  to  be  defined  as  the 
possession,  direct  or  indirect,  by  a 
"person"  or  "persons",  of  the  power  to 
direct  or  cause  the  direction  of  the 
management  and  policies  of  the 
institution  whether  through  the 
ownership  of  voting  securities,  by 
contract  or  otherwise.  "Person"  is 
proposed  to  be  defined  as  a  legal  person 
(corporation)  or  an  individual  or 
individuals.  Transactions  causing  a 
change  of  ownership  would  include,  but 
not  be  limited  to,  the  following:  (1)  The 
sale  of  the  educational  institution;  (2) 
the  transfer  of  the  controlling  interest  of 
stock  of  the  educational  institution  or  its 
parent  corporation;  (3)  the  merger  of  two 
or  more  educational  institutions;  or  (4) 
the  division  of  one  educational 
institution  into  two  or  more  educational 
institutions.  A  "change  of  ownership" 
would  not  include  transfer  of  ownership 
or  control  of  the  institution,  upon  the 
retirement  or  death  of  the  owner,  (1)  to 
the  owner's  parent,  sibling,  spouse, 
child,  spouse's  parent  or  sibling,  or 
sibling's  or  child's  spouse  or  (2)  to  an 
individual  with  an  ownership  interest 
in  the  institution  who  has  been  involved 
in  management  of  the  institution  for  at 
least  two  years  preceding  the  transfer. 

These  provisions  appear  to  reflect 
adequately  the  kinds  of  institutional 
changes  that  could  constitute  a  "change 
in  ownership." 

As  regards  the  requirement  that  the 
educational  institution  "retain 
substantially  the  same  faculty,  student 
body,  and  courses"  following  change  in 
owmership  or  move  outside  the  same 
general  locality,  it  is  proposed  that  VA 
will  consider  tbat  a  proprietary 
educational  institution  has 
"substantially  the  same  faculty,  student 
body,  and  courses"  both  before  and  after 
the  move  or  ownership  change  when: 

•  Faculty  members  who  teach  a 
majority  of  the  courses  after  the  move  or 
change  in  ownership  were  employed  by 
the  educational  institution  before  the 
move  or  change  in  ownership. 

•  Faculty  use  the  same  instructional 
methods  after  the  move  or  change  in 
ownership  as  were  used  before  the  move 
or  change  in  ownership, 

•  The  courses  offered  after  the  move 
or  change  in  ownership  lead  to  the  same 
educational  objectives  as  did  the 
courses  offered  before  the  move  or 
change  in  ownership,  and 

•  Except  for  those  who  graduate,  all, 
or  a  majority  of  the  students  enrolled  in 
the  educational  institution  on  the  last 
day  of  classes  before  the  move  or  change 
in  ownership  are  also  enrolled  in  the 
educational  institution  immediately 
after  the  move  or  change  in  ownership. 

The  preceding  criteria  appear  to 
assure  adequately  the  institutional 
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continuity  coi  templated  by  the 
statutory  sche  ne. 

It  also  is  pre  posed  to  amend  §  21.4233 
by  adding  nev  paragraphs  (d)(6),  (d)(7), 
and  (d)(8)  to  r  (fleet  statutory  provisions 
set  forth  in  38  U.S.C.  3675(b)(3) 
regarding  crit(  ria  for  determining 
whether  accre  dited  courses  should  be 
approved  for  ^  ^A  training. 

Fxulher,  it  ii  proposed  to  amend  38 
CFR  21.4252  1  y  adding  new  paragraph 
(m)  to  reflect  <  mendments  made  by  the 
Veterans'  Bensfits  Act  of  1997  (Pub. 
Law  105-114)  and  set  forth  in  38  U.S.C. 
3680A(f)  and  g)  regarding  approval  of 
courses  under  contract. 

Other  nonsv  bstantive  changes  are 
made  to  confo  rm  the  regulations  to  the 
statutory  chan  ges. 

The  Departi  lent  of  Defense  (DOD),  the 
Department  ol  Transportation  (Coast 
Guard),  and  V\  are  jointly  issuing  this 
final  rule  inso  "ar  as  it  relates  to  the 
Montgomery  ( II  Bill — Selected  Reserve. 
This  program  is  funded  by  DOD  and  the 
Coast  Guard,  and  is  administered  by 
VA.  The  rema  nder  of  this  final  rule  is 
issued  solely  ly  VA. 
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List  of  Subjec  s  in  38  CFR  Part  21 
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requirements,  Educational  institutions. 
Travel  and  transportation  expenses. 
Veterans,  Vocational  education, 
Vocational  rehabilitation. 

Approved:  March  10,  1999. 
Togo  D.  West,  Jr., 
Secretary  of  Vetemns  Affairs. 

Approved:  April  29,  1999. 
Curtis  B.  Taylor, 

Colonel,  U.S.  Army,  Principal  Director 
(Military  Personnel  Policy).  Department  of 
Defense. 

Approved:  October  18.  1999. 
F.L.  Ames, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Human  Resources. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  21  (subparts  D, 
K,  and  L)  is  amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D — Administration  of 
Educational  Assistance  Programs 

1.  The  authority  for  part  21,  subpart 
D  is  revised  to  read  as  follows: 

Authority:  10  U.S.C.  2141  note,  ch.  1606; 
38  U.S.C.  501(a),  chs.  30,  32,  34,  35,  36, 
unless  otherwise  noted. 

2.  In  §  21.4200,  paragraph  (z)  is  added 
to  read  as  follows: 

§21.4200    Definitions. 

***** 

(z)  Proprietary  educational  institution. 
The  term  proprietary  educational 
institution  (including  a  proprietary 
profit  or  proprietary  nonprofit 
educational  institution)  means  an 
educational  institution  that: 

(1)  Is  not  a  public  educational 
institution; 

(2)  Is  in  a  State;  and 

(3)  Is  legally  authorized  to  offer  a 
program  of  education  in  the  State  where 
the  educational  institution  is  physically 
located. 

(Authority:  38  U.S.C.  3680A(e)) 

3.  Section  21.4251  is  revised  to  read 
as  follows: 

§  21 .4251     Minimum  period  of  operation 
requirement  for  educational  institutions. 

(a)  Definitions.  The  following 
definitions  apply  to  the  terms  used  in 
this  section.  The  definitions  in 
§  21.4200  apply  to  the  extent  that  no 
definition  is  included  in  this  paragraph. 

(1)  Control.  The  term  control 
(including  the  term  controlling)  means 
the  possession,  direct  or  indirect,  of  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  policies  of  a 
person,  whether  through  the  ownership 
of  voting  securities,  by  contract,  or 
otherwise. 


(2)  Person.  The  term  person  includes 
a  legal  person  (corporation  or 
partnership)  or  an  individual. 

(Authority:  38  U.S.C.  3680A(e)) 

(b)  Some  educational  institutions 
must  be  in  operation  for  two  years. 
Except  as  provided  in  paragraph  (cj  of 
this  section,  when  a  proprietary 
educational  institution  offers  a  course 
not  leading  to  a  standard  college  degree, 
VA  may  not  approve  an  enrollment  in 
that  course  if  the  proprietary 
educational  institution — 

(1)  Has  been  operating  for  less  than 
two  years; 

(2)  Offers  the  course  at  a  branch  or 
extension  and  the  branch  or  extension 
has  been  operating  for  less  than  two 
years;  or 

(3)  Offers  the  course  following  either 
a  change  in  ownership  or  a  complete 
move  outside  its  original  general 
locality,  and  the  educational  institution 
does  not  retain  substantially  the  same 
faculty,  student  body,  and  courses  as 
before  the  change  in  ownership  or  the 
move  outside  the  general  locality  unless 
the  educational  institution  following 
such  change  or  move  has  been  in 
operation  for  at  least  two  years. 

(Authority:  38  U.S.C.  3680A(e)  and  (g)) 

(c)  Exception  to  the  two-year 
operation  requirement.  Notwithstanding 
the  provisions  of  paragraph  (b)  of  this 
section,  VA  may  approve  the  enrollment 
of  a  veteran,  servicemember,  reservist, 
or  eligible  person  in  a  course  not 
leading  ^p  a  standard  college  degree 
approved  under  this  subpart  if  it  is 
offered  by  a  proprietary  educational 
institution  that — 

(1)  Offers  the  coiuse  under  a  contract 
with  the  Department  of  Defense  or  the 
Department  of  Transportation;  and 

(2)  Gives  the  course  on  or 
immediately  adjacent  to  a  military  base, 
Coast  Guard  station.  National  Guard 
facility,  or  facility  of  the  Selected 
Reserve. 

(Authority:  38  U.S.C.  3680A(e)  and  (g)) 

(d)  Operation  for  two  years.  VA  will 
consider,  for  the  purposes  of  paragraph 
(b)  of  this  section,  that  a  proprietary 
educational  institution  (or  a  branch  or 
extension  of  such  an  educational 
institution)  will  be  deemed  to  have  been 
operating  for  two  years  when  the 
educational  institution  (or  a  branch  or 
extension  of  such  an  educational 
institution) — 

(1)  Has  been  operating  as  an 
educational  institution  for  24 
continuous  months  pursuant  to  the  laws 
of  the  State(s)  in  which  it  is  approved 
to  operate  and  in  which  it  is  offering  the 
training;  and 
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(2)  Has  offered  courses  continuously 
for  at  least  24  months  inclusive  of 
normal  vacation  or  holiday  periods,  or 
periods  when  the  institution  is  closed 
temporarily  due  to  a  natiual  disaster 
that  directly  affected  the  institution  or 
the  institution's  students. 

(Authority:  38  U.S.C.  3680A(e)  and  (g)) 

(e)  Move  outside  the  same  general 
locality.  A  proprietary  educational 
institution  (or  a  branch  or  extension 
thereof)  will  be  deemed  to  have  moved 
to  a  location  outside  the  same  general 
locality  of  the  original  location  when 
the  new  location  is  beyond  normal 
commuting  distance  of  the  original 
location,  i.e.,  55  miles  or  more  from  the 
original  location. 

(Authority:  38  U.S.C.  3680A(e)) 

(f)  Change  of  ownership.  (1)  A  change 
of  ownership  of  a  proprietary 
educational  institution  occurs  when — 

(i)  A  person  acquires  operational 
management  and/or  control  of  the 
proprietary  educational  institution  and 
its  educational  activities;  or 

(ii)  A  person  ceases  to  have 
operational  management  and/or  control 
of  the  proprietary  educational 
institution  and  its  educational  activities. 

(2)  Transactions  that  may  cause  a 
change  of  ownership  include,  but  are 
not  limited  to  the  following: 

(i)  The  sale  of  the  educational 
institution; 

(ii)  The  transfer  of  the  controlling 
interest  of  stock  of  the  educational 
institution  or  its  parent  corporation; 

(iii)  The  merger  of  two  or  more 
educational  institutions; 

(iv)  The  division  of  one  educational 
institution  into  two  or  more  educational 
institutions; 

(3)  VA  considers  that  a  change  in 
ownership  of  an  educational  institution 
does  not  include  a  transfer  of  ownership 
or  control  of  the  institution,  upon  the 
retirement  or  death  of  the  owner,  to: 

(i)  The  owner's  parent,  sibling, 
spouse,  child,  spouse's  parent  or  sibling, 
or  sibling's  or  child's  spouse;  or 

(ii)  An  individual  with  an  ownership 
interest  in  the  institution  who  has  been 
involved  in  management  of  the 
institution  for  at  least  two  years 
preceding  the  transfer. 

(Authority:  38  U.S.C.  3680A(e)) 

(g)  Substantially  the  same  faculty, 
student  body,  and  courses.  VA  will 
determine  whether  a  proprietary 
educational  institution  has  substantially 
the  same  faculty,  student  body,  and 
courses  following  a  change  of 
ownership  or  move  outside  the  same 
general  locality  by  applying  the 
provisions  of  this  paragraph. 

(1)  VA  will  consider  that  the  faculty 
remains  substantially  the  same  in  an 


educational  institution  when  faculty 
members  who  teach  a  majority  of  the 
coiu-ses  after  the  move  or  change  in 
ownership  were  so  employed  by  the 
educational  institution  before  the  move 
or  change  in  ownership. 

(2)  VA  will- consider  that  the  courses 
remain  substantially  the  same  at  an 
educational  institution  when: 

(i)  Faculty  use  the  same  instructional 
methods  during  the  term,  quarter,  or 
semester  after  the  move  or  change  in 
ownership  as  were  used  before  the  move 
or  change  in  ownership;  and 

(ii)  The  courses  offered  after  the  move 
or  change  in  ownership  lead  to  the  same 
educational  objectives  as  did  the 
courses  offered  before  the  move  or 
change  in  ownership. 

(3)  VA  considers  that  the  student 
body  remains  substantially  the  same  at 
an  educational  institution  when,  except 
for  those  students  who  have  graduated, 
all,  or  a  majority  of  the  students 
enrolled  in  the  educational  institution 
on  the  last  day  of  classes  before  the 
move  or  change  in  ownership  are  also 
enrolled  in  the  educationed  institution 
immediately  after  the  move  or  change  in 
ownership. 

(Authority:  38  U.S.C.  3680A(e)  and  (f)(1)) 

4.  In  §  21.4252,  paragraph  (m)  is 
added  to  read  as  follows: 

§21.4252    Courses  precluded. 

***** 

(m)  Courses  offered  under  contract. 
VA  may  not  approve  the  enrollment  of 
a  veteran,  servicemember,  reservist,  or 
eligible  person  in  a  course  as  a  part  of 
a  program  of  education  offered  by  any 
educational  institution  if  the 
educational  institution  or  entity 
providing  the  course  under  contract  has 
not  obtained  a  separate  approval  for  the 
coiurse  in  the  same  maimer  as  for  any 
other  course  as  required  by  §§  21.4253, 
21.4254.  21.4256,  21.4257,  21.4260, 
21.4261,  21.4263,  21.4264,  21.4265,    , 
21.4266,  or  21.4267,  as  appropriate. 

(Authority:  38  U.S.C.  3680A(f)  and  (gj) 

5.  In  §  21.4253,  paragraphs  (d)(6), 
(d)(7),  and  (d)(8)  are  added  to  read  as 
follows: 

§  21 .4253    Accredited  courses. 

***** 

(d)*  *  * 

(6)  The  accredited  courses,  the 
curficulum  of  which  they  form  a  part, 
and  the  instruction  connected  with 
those  courses  are  consistent  in  quality, 
content,  and  length  with  similar  courses 
in  public  educational  institutions  and 
other  private  educational  institutions  in 
the  State  with  recognized  accepted 
standards. 


(7)  There  is  in  the  educational 
institution  offering  the  course  adequate 
space,  equipment,  instructional 
material,  and  instructor  personnel  to 
provide  training  of  good  quality. 

(8)  The  educational  ana  experience 
qualifications  of  directors,  and 
administrators  of  the  educational 
institution  offering  the  courses,  and 
instructors  teaching  the  courses  for 
which  approval  is  sought,  are  adequate. 

(Authority:  38  U.S.C.  3675(b),  3676(c)(1),  (2), 
(3)) 


Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program 
(Montgomery  Gl  Bill— Active  Duty) 

6.  The  authority  for  part  21,  subpart 
K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  chs.  30,  36. 
unless  otherwise  noted. 

7.  Section  21.7122  is  amended  as 
follows: 

a.  Paragraph  (e)(6)  is  amended  by 
removing  "school,  or"  and  adding,  in  its 
place,  "school;"; 

b.  Paragraph  (e)(7)  is  amended  by 
removing  "course."  and  adding,  in  its 
place,  "course;  or"; 

c.  Peiragraphs  (e)(1)  through  (e)(5),  and 
the  authority  citation  for  paragraph  (e) 
are  revised;  and    . 

d.  Paragraph  (e)(8)  is  added,  to  read  as 
follows: 

§21.7122  Courses  precluded. 

***** 

(e)  Other  courses.  VA  shall  not  pay 
educational  assistance  for — 

(1)  An  enrollment  in  an  audited 
course  (see  §21.4252(i)); 

(2)  An  enrollment  in  a  course  for 
which  the  veteran  or  servicemember 
received  a  nonpunitive  grade  in  the 
absence  of  mitigating  circiunstances  (see 
§21.4252(j));  ^ 

(3)  New  enrollments  in  a  course 
where  approval  has  been  suspended  by 
a  State  approving  agency; 

(4)  An  enrollment  in  certain  courses 
being  pursued  by  nonmatriculated 
students  as  provided  in  §  21.4252(1); 

(5)  Except  as  provided  in  §21.4252(j), 
an  enrollment  in  a  course  from  which 
the  veteran  or  servicemember  withdrew 
without  mitigating  circumstances; 
***** 

(8)  An  enrollment  in  a  course  offered 
imder  contract  for  which  VA  approval  is 
prohibited  by  §  21.4252{m). 

(Authority:  38  U.S.C.  3002(3).  3034.  3672(a), 
3676.  3680(a).  3680A(a),  3680A(0.  3680A(g)) 

Subpart  L— Educational  Assistance  for 
Members  of  the  Selected  Reserve 

8.  The  authority  for  part  21,  subpart 
L  is  revised  to  read  as  follows: 
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Authority:  1(  U.S.C.  ch.  1606;  38  U.S.C. 
501(a),  512,  ch  36,  unless  otherwise  noted. 

9.  Section  41.7622  is  amended  as 
follows: 

a.  Paragrap  i  {f)(4)(v)  is  amended  by 
removing  "or  '; 

b.  Paragrap  i  (f)(4)(vi)  is  amended  by 
removing  "course."  and  adding,  in  its 
place,  "courso;  or"; 

c.  The  auth  jrity  citation  for  paragraph 
(f)  is  revised;  md 

d.  Paragraph  (f)(4){vii)  is  added,  to 
read  as  foUov  s: 

§  21 .7622    Courses  precluded. 

•         * 

(f)*  *  * 

(4)*    *    * 

(vii)  An  enioUment 
under  contra(  t 
prohibited  by  § 


(Authority:  10 
U.S.C.  3672(a). 
3680A(g);§64; 
Stat.  1458) 


in  a  course  offered 
for  which  VA  approval  is 
21.4252(m). 

.S.C.  16131(c),  16136(b);  38 
3676,  3680(a),  3680A(f), 
,  Public  Law  101-189,  103 


'J, 
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BILUNO  COOe  SX  l>-01-P 


POSTAL  SERVICE 

39CFRPartJl1 

Delivery  of  Klp\\  to  a  Commercial  Mail 
Receiving  A;  ency 

agency:  Post!  J  Service. 

ACTION:  Propc  sed  rule  with  request  for 

comments. 


SUMMARY:  Th^ 
is  to  clarify  r 
an  addressee 
mail  receiving 
proposal  pro\  ides 
distinguish  vJ^en 
center  (CEC) 
is  considered 


or 


purpose  of  this  proposal 
€  quirements  for  delivery  of 
mail  to  a  commercial 
agency  (CMRA).  The 
for  guidelines  to 
a  corporate  executive 
a  part  of  its  operations 
a  commercial  mail 

for  purposes  of  these 


receivmg  ageficy 
stcindards. 

DATES:  Comni  ents  must  be  received  on 
or  before  Mar  :h  3,  2000. 
ADDRESSES:  V  Written  comments  should 
be  mailed  to  I  Manager,  Delivery,  U.S. 
Postal  Servio  >,  475  L'Enfant  Plaza  SW 
Room  7142,  \;^ashington,  DC  20260- 
2802.  Copies  jf  all  written  comments 
will  be  availa  lie  for  inspection  and 
photocopyinj  between  9:00  a.m.  and 
4:00  p.m.,  Mc  nday  through  Friday,  at 
the  above  adqress. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
E.  Gamble,  {2b2)  268-3197. 
SUPPLEMENTARY  INFORMATION:  On  March 
25,  1999,  the  Postal  Service  published  a 
ftnal  rule  in  the  Federal  Register 
adopting  revised  regulations  governing 
the  operation  of  commercial  mail 


receiving  agencies  (CMRAs)  writh  an 
effective  date  of  April  26, 1999.  (64  F.R. 
14385).  The  final  rule  amended  sections 
D042.2.5  through  D042.2.7  of  the 
Domestic  Mail  Manual  (DMM)  to  update 
and  clarify  procediu^s  for  delivery  of  an 
addressee's  mail  to  a  CMRA.  The  rule 
provided  procedures  for  registration  to 
act  as  a  CMRA;  an  addressee  to  request 
mail  delivery  to  a  CMRA;  and  delivery 
of  the  mail  to  a  CMRA.  The  rule  was 
applicable  to  all  businesses  that  provide 
agent  mailing  services  to  their 
customers;  that  is,  receive  delivery  of 
mail  for  others  from  the  Postal  Service. 

A  corporate  executive  center  (CEC)  is 
a  business  that  operates  primarily  to 
provide  shared  private  office  facilities 
and  business  support  services  to 
individuals  or  firms.  These  CEC 
customers  may  also  receive  mail  at  the 
CEC  address.  CECs  also  have  customers 
that  do  not  occupy  space  and  use  the 
CEC  address  primarily  to  receive  mail. 

Postal  customers  have  asked  the 
Postal  Service  to  provide  guidance 
when  a  CEC  is  considered  a  CMRA  for 
purposes  of  postal  standards;  that  is, 
when  it  and  its  customers  must  comply 
with  rules  governing  the  operation  of 
CMRAs  in  sections  D042.2.5  through 
D042.2.7  of  the  DMM.  This  proposal 
responds  to  that  request  and  seeks  to 
clarify  and  set  forth  guidelines  when  a 
CEC  customer  must  comply  with  those 
standards.  The  proposal  provides  an 
objective  test,  based  on  the  terms  of  the 
relationship  between  the  CEC  and  its 
customer,  to  determine  whether  a 
customer  is  considered  a  "CMRA 
customer."  The  CEC  must  register  as  a 
CMRA  and  comply  with  all  CMRA 
regulations  if  one  or  more  customers 
receiving  mail  at  its  address  are 
considered  "CMRA  customers."  Each 
customer  considered  a  "CMRA 
customer"  must  comply  with  the 
standards  set  forth  in  the  DMM.  Other 
customers,  not  considered  to  be  "CMRA 
customers,"  need  not  comply  with  these 
standards.  A  CEC  will  receive  single 
point  delivery  of  mail  regardless 
whether  its  customers  are  deemed  to  be 
receiving  CEC  or  CMRA  services. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
of  553  (b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  revisions  to 
the  Domestic  Mail  Manual,  incorporated 
by  reference  in  the  Code  of  Federal 
Regulations.  See  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 


PART1 11— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  3001  3011,  3201-3219,  3403- 
3406,  3621,  5001. 

2.  Section  D042.2.0  of  the  Domestic 
Mail  Manual  is  amended  by  adding 
subsection  D042.2.8  to  read  as  follows: 

D    Deposit,  Collection,  and  Delivery 


D040    Delivery  of  Mail 


D042    Conditions  of  Delivery 

***** 

2.0    DELIVERY  TO  ADDRESSEE'S 
AGENT 

***** 

2.8    CEC  DEFINITION 

Use  the  following  procedures  to 
distinguish  when  a  corporate  executive 
center  (CEC)  or  part  of  its  operation  is 
a  commercial  mail  receiving  agency 
(CMRA):  a.  A  CEC  is  a  business  that 
operates  primarily  to  provide  shared 
private  office  facilities  and  business 
support  services  to  individuals  or  firms 
(customers).  CEC  customers  may  also 
receive  mail  at  the  CEC  address.  These 
customers  will  be  considered  CEC 
customers  if  they  meet  the  standards  set 
forth  below.  Customers  who  do  not  meet 
these  standards  and  who  receive  mail 
through  the  CEC  address  will  be 
considered  CMRA  customers  and  must 
comply  with  the  CMRA  standards.  The 
CEC  must  register  as  a  CMRA  and 
comply  with  all  CMRA  standards  if  one 
or  more  customers  receiving  mail 
through  its  address  are  considered 
CMRA  customers.  A  CEC  will  receive 
single  point  delivery  of  mail  regardless 
of  whether  its  customers  are  deemed  to 
be  receiving  CEC  or  CMRA  services. 

b.  Except  as  provided  in  d,  a  customer 
receiving  mail  through  the  CEC  address 
will  be  considered  a  CEC  customer 
imder  these  standards  if: 

(1)  The  CEC  licenses  the  customer 
through  a  written  agreement  to  use  one 
or  more  of  the  offices  or  workstations 
within  the  CEC  facility  for  full-time 
occupancy;  or, 

(2)  The  CEC  licenses  the  customer 
through  a  written  agreement  to  use  one 
or  more  of  the  office  or  workstations 
within  the  CEC  facility  regularly  each 
month  for  the  term  of  the  agreement  (as 
defined  in  c)  and  the  agreement  also 
provides  the  customer: 

(A)  Full-time  receptionist  service 
during  normal  business  bom's, 
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(B)  A  listing  in  the  office  directory,  if 
available,  in  the  building  in  which  the 
CEC  is  located,  and 

(C)  Conference  rooms  and  other 
business  services  on  demand. 

c.  A  customer  shall  be  deemed  to 
occupy  space  regularly  each  month  for 
purposes  of  b(2)  if,  imder  the  specific 
terms  of  the  agreement,  the  person  is 
charged  at  least  $125  per  month  for  the 
duration  of  the  agreement  for  occupancy 
and  related  support  services. 

d.  Notwithstanding  any  other 
standards,  a  customer  whose  agreement 
provides  for  mail  services  only  or  mail 
and  telephone  services  only  will  not  be 
considered  a  CEC  customer  (without 
regard  for  occupancy  or  other  services 
that  a  CEC  may  provide  and  bill  for  on 
dememd). 

e.  The  Postal  Service  may  request 
from  the  CEC  copies  of  agreements  or 
any  other  dociunents  or  information 
needed  to  determine  compliance  with 
these  standards.  Failure  to  provide 
requested  documents  or  information 
may  be  a  basis  for  suspending  delivery 
service  to  the  CEC  under  the  procedures 
set  forth  in  section  D042.2.6.h  through 

i  for  suspending  delivery  to  a  CMRA. 
***** 

[An  appropriate  amendment  to  39 
CFR  111.3  to  reflect  this  change  will  be 
published  if  the  proposal  is  adopted.] 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  00-2138  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  7710-12-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  130 

[FRL-6531-7] 

Revision  to  ttte  Water  Quality  Planning 
and  Management  Regulation  Listing 
Requirements 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  revise  the 
Water  Quality  Planning  and 
Management  regulation  to  remove  the 
requirement  that  States,  Territories  and 
authorized  tribes  submit  to  EPA  for 
review  by  April  1,  2000,  lists  of 
impaired  and  threatened  waterbodies. 
EPA's  current  regulations  interpret  the 
provision  in  section  303(d)  of  the  Clean 
Water  Act  for  submission  of  lists  to  EPA 
"from  time  to  time"  to  require  States, 
Territories  and  authorized  tribes  to 
submit  lists  on  April  1  of  every  even- 
numbered  year.  For  the  reasons 
discussed  below,  EPA  is  proposing  to 
remove  the  requirement  that  such  lists 
be  submitted  in  2000.  In  this  document, 
EPA  is  not  proposing  to  change  the 
existing  regulatory  requirement  if  a 
court  order,  consent  decree,  or 
settlement  agreement  dated  prior  to 
January  1,  2000,  expressly  requires  EPA 
to  take  action  related  to  a  State's  year 
2000  hst.  Also,  EPA  is  not  in  this  notice 
proposing  to  change  the  existing 
regulatory  requirement  that  subsequent 
lists  be  submitted  on  April  1,  2002,  and 
on  April  1  of  subsequent  even 
numbered  years. 

DATES:  Comments  on  this  proposal  must 
be  submitted  on  or  before  March  3, 
2000.  Comments  provided  ejectronically 
will  be  considered  timely  if  they  are 
submitted  by  11:59  P.M.  (Eastern  time) 
March  3,  2000. 

ADDRESSES:  Send  written  comments  on 
the  proposed  rule  to  the  Comment  Clerk 


for  the  Year  2000  List  Rule,  Water 
Docket  (W-99-25),  Environmental 
Protection  Agency,  401  M  Street,  SW; 
Washington,  IX  20460.  EPA  requests 
that  commenters  submit  any  references 
cited  in  their  comments.  EPA  also 
requests  that  commenters  submit  an 
original  and  three  copies  of  their  written 
comments  and  enclosures.  Commenters 
that  want  receipt  of  their  comments 
acknowledged  should  include  a  self- 
addressed,  stamped  envelope.  All 
comments  must  be  postmarked  or 
delivered  by  hand.  No  facsimiles  (faxes) 
wiU  be  accepted. 

EPA  will  also  accept  comments 
electronically.  Comments  should  be 
addressed  to  the  following  Internet 
address:  ow-docket@epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  or  WordPerfect  file  avoiding  the 
use  of  special  characters  and  any  form 
on  encryption.  Electronic  comments 
must  be  identified  by  the  docket  niunber 
(W-99-25),  and  may  be  filed  online  at 
many  Federal  depository  Libraries.  No 
confidential  business  information  (CBI) 
should  be  sent  via  e-mail. 

A  copy  of  the  conunents  received  will 
be  available  for  review  at  EPA's  Water 
Docket;  Room  EB-57  (East  Tower 
Base;nent),  401  M  Street,  SW, 
Washington,  DC  20460.  For  access  to 
docket  materials,  call  (202)  260-3027 
between  9  a.m.  and  3:30  p.m.  for  an 
appointment.  An  electronic  version  of 
this  proposal  will  be  available  via  the 
Internet  at:  http://www.epa.gov/OWOW/ 
tmdl/ index. html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annette  Widener,  U.S.  EPA,  Office  of 
Wetlands,  Oceans  and  Watersheds 
(4503F),  401  M.  St.,  SW.,  Washington, 
D.Q  20640,  (202)  401-4078. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Clean  Water  Act  Section  303. 

L  Entities  Potentially  Regulated  by  the 
Proposed  Rule 


Category 

NAIAS  codes 

SIC  codes 

Examples  of  potentially  regulated  entities 

State,  Local,  Tribal  Government 

N/A 

N/A 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guider 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regidated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  you 
are  regulated  by  this  action,  you  should 
carefully  examine  the  applicability 


criteria  in  part  130  of  title  40  of  the 
Code  of  Federal  Regulations.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  hsted  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 


n.  Summary  of  Proposed  Rule 

A.  Existing  Requirement 

Section  303(d)(1)  of  the  CWA  requires 
States,  Territories  and  authorized  tribes 
to  submit  to  EPA  "from  time  to  time" 
a  list  of  waterbodies  for  which  existing 
pollution  controls  are  not  stringent 
enough  to  attain  and  maintain  State, 
Territorial  and  authorized  Tribal  water 
quality  standards.  The  statute  requires 
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EPA  to  reviei  t  and  approve  or 
disapprove  the  lists  within  30  days  of 
the  time  theyi  are  submitted.  If  EPA 
disapproves  ■  list,  EPA  must  establish 
the  list  for  thp  State,  Territory  or 
authorized  T^be. 

In  1992.  EPA  revised  the  regulations 
implementing  section  303(d)(1)  to 
require  Statei,  Territories,  and 
authorized  tribes  to  submit  lists  of 
impaired  and  threatened  waterbodies  to 
EPA  every  tvio  years,  with  the  1992  lists 
due  to  EPA  li)  later  than  October  22, 
1992,  and  subsequent  lists  due  on  April 
1  of  even-nuoibered  years.  The  most 
recent  listing  deadline  was  April  1 , 
1998,  and  allStates,  Territories,  and 
authorized  tribes  have  now  submitted 
1998  section  303(d)  lists  to  EPA.  As  of 
January  2000i  EPA  had  approved  the 
vast  majority  of  the  lists. 

B.  Proposed  Hule 

Today,  EPA  is  proposing  to  revise  the 
existing  regulatory  requirement  that 
section  303(d)  lists  be  submitted  on 
April  1,  200(1  Under  the  existing 
regulations,  States,  Territories  and 
authorized  tijbes  are  required  to  submit 
the  next  section  303(d)  list  to  EPA  on 
April  1,  20od  and  thereafter  on  April  1 
of  every  eveihnumbered  year.  EPA  is 
today  proposing  to  remove  only  the 
April  1,  200^  listing  requirement  for  the 
following  reasons. 

First,  comprehensive  revisions  to  the 
listing  regula^ons  were  proposed  in 
August  1999  in  the  Revisions  to  the 
Water  Quality  Planning  and 
Management  Regulation  rule  (also 
known  as  tha  TMDL  Rule).  See  64  FR 
46012  (Aug.  p,  1999).  The  changes  in 
the  listing  requirements  proposed  in 
August  woulp,  if  adopted,  result  in 
significant  changes  to  the  list 
development!  and  submission  process. 
The  proposed  changes  are  intended  to 
provide  cleaijer  direction  to  States, 
Territories  aid  authorized  tribes  in  how 
to  develop  their  lists,  result  in  a 
comprehenswe  public  accounting  of 
impaired  and  threatened  waterbodies, 
promote  confistency  among  States, 
Territories  aid  authorized  tribes  in  the 
listing  process,  and  ensure  public 
participation  EPA  believes  that  these 
proposed  changes  will  result  in  better 
section  303(a)  lists  than  are  being 
prepared  under  current  rules,  and 
believes  that  States  should  devote 
resources  to  prepare  for  the  anticipated 
new  listing  requirements  rather  than 
develop  year  2000  lists  under  the 
current  requi  rements. 

Second,  EI  A  believes  that 
establishing  PMDLs  is  the  crucial  step 
in  identifyin  ;  actions  needed  to  assure 
that  waterbo  lies  identified  as  impaired 
or  threatened  on  the  section  303(d)  list 


attain  and  maintain  water  quality 
standards.  Given  the  anticipated 
changes  in  listing  requirements,  EPA 
believes  that  until  those  new 
requirements  are  promulgated.  States, 
Territories  and  authorized  tribes  should 
focus  their  resources  on  establishing 
TMDLs  for  waters  already  listed  under 
section  303(d)  and  submitting  them  to 
EPA  for  review  and  approval,  rather 
than  developing  a  new  list  in  the  year 
2000.  It  is  important  to  note  that,  since 
EPA  is  proposing  to  remove  the 
requirement  for  only  the  April  1,  2000, 
deadline.  States,  Territories  and 
authorized  tribes  will  be  required  to 
submit  section  303(d)  lists  on  April  1, 
2002,  imder  the  oirrent  regulatory 
reqtiirements.  In  addition,  the  date 
established  for  submission  of  the  first 
303(d)  hst  in  the  promulgated  TMDL 
Rule  may  be  in  advance  of  the  existing 
April  2002  submittal  requirement.  In 
this  case,  less  than  four  years  would 
have  elapsed  between  1998  and  when 
the  first  lists  required  by  the  revised 
regulations  are  submitted  to  EPA. 

Third,  since  all  States,  Territories  and 
authorized  tribes  submitted  1998 
section  303(d)  lists  and  EPA  has 
approved  the  vast  majority  of  these  lists, 
there  currently  exists  an  extensive, 
complete,  and  public  accoimting  of 
impaired  and  threatened  waterbodies 
for  the  entire  Nation.  If,  as  EPA  is 
proposing,  there  is  no  requirement  for 
an  April  1,  2000  list,  EPA  expects 
States,  Territories,  and  authorized  tribes 
to  continue  monitoring  the  quality  of 
their  waterbodies  and  to  establish  and 
implement  TMDLs  for  the  waterbodies 
on  their  1998  section  303(d)  lists.  This 
will  ensure  continued  progress  towards 
attainment  and  maintenance  of  water 
quality  standards  Nationwide. 

The  proposed  rule  includes  a  limited 
exception  which  would  require  a  State 
to  submit  a  list  in  the  year  2000  only  if 
a  court  order,  consent  decree,  or 
settlement  agreement  dated  prior  to 
)anuary  1 ,  2000,  expressly  requires  EPA 
to  take  action  related  to  that  State's  year 
2000  list.  In  recent  years,  litigation 
under  section  303(d)  has  resulted  in 
court  orders,  consent  decrees,  and 
settlement  agreements  in  a  number  of 
States  related  to  EPA  obligations  in 
implementing  section  303(d).  In  order  to 
avoid  unsettling  a  commitment 
embodied  in  a  court  order,  consent 
decree,  or  settlement  agreement,  today's 
proposed  rule  would  not  relieve  such  a 
State  of  the  obligation  to  submit  a  year 
2000  list  if  a  court  order,  consent 
decree,  or  settlement  agreement  dated 
prior  to  January  1,  2000,  expressly 
requires  EPA  to  take  action  related  to 
that  State's  year  2000  list.  The  Act 
grants  EPA  the  discretionary  authority 


to  intOTpret  the  requirement  that  States 
submit  lists  "fi'om  time  to  time."  In  the 
exercise  of  its  discretionary  authority, 
EPA  believes  it  is  appropriate  to 
continue  to  require  a  year  2000  list  in 
those  States  in  which  the  absence  of  a 
year  2000  list  would  imsettle  an  existing 
court  order,  consent  decree  or 
settlement  agreement.  EPA  has  reviewed 
the  consent  decrees,  court  orders,  and 
settlement  agreements  in  cases 
involving  TMDL  programs  and  believes 
the  only  order,  consent  decrees,  or 
settlement  agreement  with  a 
requirement  for  EPA  to  take  an  action 
expressly  related  to  a  year  2000  list  is 
a  consent  decree  for  Georgia.  EPA 
solicits  public  comment  on  whether 
there  are  any  other  such  court  orders, 
consent  decrees,  and  settlement 
agreements.  If  there  are,  EPA  will  notify 
those  States  and  will  identify  those 
States  in  the  notice  of  final  rulemaking  . 
as  States  in  which  a  year  2000  list 
would  be  required.  EPA  solicits 
comment  on  whether  to  include  this 
exception  in  the  final  riile. 

In  its  August  1999  TMDL  Rule 
proposal,  EPA  proposed  to  amend  the 
existing  regulations  to  change  the  April 
1,  2000,  deadline  to  October  1,  2000,  for 
submission  by  the  States,  Territories, 
and  authorized  tribes  of  their  lists  of 
impaired  waters.  EPA  made  this 
proposal  in  recognition  of  the  fact  that 
it  was  unlikely  that  the  comprehensive 
changes  it  annoimced  in  August  1999 
would  be  finalized  far  enou^  in 
advance  of  April  2000  to  inform  the 
States'  April  2000  lists  (64  FTl  46030). 
EPA  proposed  that  States  submit  lists  in 
October  2000  either  using  the  new 
TMDL  Rule  (if  finally  promulgated 
"well  in  advance  of  October  1")  or  the 
current  regulations  (in  the  event  the 
new  regulations  were  delayed).  Upon 
further  consideration,  EPA  believes  the 
best  course  is  to  eliminate  the  year  2000 
list  entirely.  Today's  proposal 
represents  EPA's  current  thinking; 
however,  the  public  may  still  submit 
comments  on  the  August  23, 1999, 
TMDL  Rule  proposal  to  move  the  date 
of  the  year  2000  list  from  April  1  to 
October  1,  2000. 

Even  though  EPA  is  proposing  to 
eliminate  the  requirement  that  States, 
Territories,  and  authorized  tribes  submit 
lists  of  impaired  waters  in  April  2000, 
EPA  understands  that  some  States  may 
wish  to  submit  such  lists  anyway.  In  the 
event  that  States  submit  such  lists  to 
EPA,  EPA  intends  to  review  and  either 
approve  or  disapprove  them  even  if  this 
proposal  to  eliminate  the  April  2000  list 
becomes  final. 

EPA  intends  to  carefully  review  any 
proposed  removal  of  a  waterbody  fitim 
a  section  303(d)  list  to  ensure  there  is 
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information  specific  to  the  waterbody  to 
support  the  removal.  Some  examples  of 
such  information  are  when  a  State 
develops  and  EPA  approves  a  TMDL  for 
the  waterbody/poUutant  on  the  prior 
list,  new  information  shows  that  the 
waterbody  is  achieving  water  quality 
standards  for  the  pollutant  at  issue,  or 
re-evaluation  of  the  information 
supporting  the  initial  listing  shows  that 
this  information  is  incorrect.  In 
pcUticular,  where  a  waterbody  was 
previously  listed  based  on  certain  data 
or  information,  emd  the  State  removes 
the  waterbody  without  developing  or 
obtaining  any  new  information,  EPA 
will  carefully  evaluate  the  State's  re- 
evaluation  of  the  available  information, 
and  would  not  approve  such  removals 
unless  the  State's  submission  describes 
in  detail  why  it  is  appropriate  to  remove 
each  affected  waterbody.  EPA  has  the 
authority  to  disapprove  the  list  if  EPA 
identifies  existing  and  readily  available 
information  that  was  existing  and 
readily  available  at  the  time  the  State 
submitted  list  showing  that  a  waterbody 
does  not  achieve  water  quality 
standards  or  is  water  quality  limited  and 
is  required  by  the  regulations  to  be 
listed.  In  August,  1999,  EPA  proposed  to 
establish  specific  criteria  for  removing  a 
water  from  a  Section  303(d)  list,  and  is 
considering  wliether  to  promulgate  that 
specific  provision  as  part  of  final  action 
on  today's  rule.  See  64  FR  46049,  40 
CFR  130.29.  EPA  also  intends  to 
exercise  its  authority  to  add  appropriate 
waterbodies  if  a  State  submits  a  year 
2000  list  before  EPA  promulgates  the 
comprehensive  changes  to  the  TMDL 
program  that  were  proposed  on  August 
23.  1999. 

In  developing  today's  proposal,  EPA 
also  considered  retaining  the  existing 
regulatory  requirement  that  States, 
Territories,  and  authorized  tribes  submit 
lists  to  EPA  on  April  1  of  every  even 
numbered  year,  including  April  1,  2000. 
EPA  rejected  this  option  because,  in 
light  of  EPA's  pending  effort  to  revise 
significantly  the  rules  governing 
submission  of  lists  and  for  the  reasons 
discussed  above,  it  does  not  promote 
effective  and  efficient  use  of  government 
resources  in  identifying  impaired  waters 
as  a  first  step  toward  restoring  and 
maintaining  the  quality  of  the  Nation's 
waters. 

C.  Comments  Sought 

EPA  seeks  comments  on  whether  to 
eliminate  the  April  1,  2000,  listing 
deadline  in  light  of  the  comprehensive 
improvements  and  clarifications  being 
proposed  to  the  existing  listing 
requirements.  EPA  also  requests 
comments  on  whether  to  move  the  April 
2000  list  submission  date  to  another 


date  prior  to  April  2002.  EPA  also 
requests  comment  whether  to  include  in 
the  final  rule  the  limited  exception 
which  would  require  a  State  to  submit 
a  list  in  the  year  2000  only  if  a  court 
order,  consent  decree,  or  settlement 
agreement  dated  prior  to  January  1, 
2000,  expressly  requires  EPA  to  take 
action  related  to  that  State's  year  2000 
list. 

in.  Regulatory  Assessment 
Requirements 

A.  Regulatory  Flexibility  Act  (UFA),  as 
Amended  by  the  Small  Business 
'Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

RFA  generally  requires  an  agency  to 
prepare  a  regulatory  flexibility  analysis 
of  any  rule  subject  to  notice  and 
comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

The  RFA  requires  analysis  of  the 
impacts  of  a  rule  on  the  small  entities 
subject  to  the  rule's  requirements.  See 
United  States  Distribution  Companies  v. 
FERC,  88  F.3d  1105,  1170  (D.C.  Cir. 
1996);  Mid-Tex  Electric  Co-op.,  Inc.  v. 
FERC,  773  F.2d  327  (D.C.  Cir.  1985); 
Motor  &■  Equipment  Manufacturers 
Ass'n  V.  Nichols,  142  F.3d  449  (D.C.  Cir. 
1998).  Today's  rule  establishes  no 
requirements  applicable  to  small 
entities,  and  so  is  not  susceptible  to 
regulatory  flexibility  analysis  as 
prescribed  by  the  RFA.  "[N]o  [regulatory 
flexibility)  analysis  is  necessary  when 
an  agency  determines  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
that  are  subject  to  the  requirements  of 
the  rule. "  United  Distribution  at  1 1 70, 
quoting  Mid-Tex  Elec.  Co-op.,  Inc.  v. 
FERC,  773  F.2d  327,  342  (D.C.  Cir.  1985) 
(emphasis  added  by  United  Distribution 
court).  After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  will  not  impose 
any  requirements  on  small  entities.  It 
merely  eliminates  the  current  regulatory 
requirement  which  directs  States, 
Territories  and  authorized  tribes  (and 
EPA,  if  it  disapproves  the  State's, 
Territory's  or  authorized  tribe's  efforts) 
to  establish  lists  of  impaired 
waterbodies  in  the  year  2000.  The 
proposed  rule  applies  only  to  those 


three  categories  of  entities  and  does  not 
impose  requirements  upon  any  small 
entities.  Moreover,  today's  proposal 
would  eliminate  a  requirement  to 
submit  a  list  of  impaired  waters  in  the 
year  2000,  thereby  saving  States, 
Territories,  and  authorized  tribes  the 
economic  impact  of  developing  such 
lists. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  bud.getary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  Mandates  ".  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
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The  provisioi  is  of  section  205  do  not 
apply  when  t  ley  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  t(  I  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdt  nsome  alternative  if  the 
Administrato  r  publishes  with  the  rule 
an  explanatic  n  why  that  alternative  was 
not  adopted.  Before  EPA  establishes  any 
regulatory  re<  uirements  that  may 
significantly  i  )r  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  nctifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  developnient  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovemn^ntal  mandates,  and 
informing,  educating,  and  advising 
small  govemipents  on  compliance  with 
the  regulatory  requirements. 

Today's  rulle  contains  no  Federal 
mandates  (lui  der  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  aid  tribal  governments  or 
the  private  se:ior.  The  rule  imposes  no 
enforceable  duty  on  any  State,  local,  or 
tribal  govemi  lents  or  the  private  sector. 
The  proposal  is  deregulatory  in  natiire 
in  that  it  eliminates  the  current 
regulatory  requirement  that  States, 
Territories,  and  authorized  tribes  submit 
lists  of  impaiied  waters  in  2000.  In 
addition,  sinqe  today's  proposal  does 
not  impose  aiy  requirements  on  the 
private  sectoi ,  the  private  sector  will 
incur  no  cost! .  Thus,  today's  proposal  is 
not  subject  to  the  requirements  of 
section  202  and  205  of  UMRA. 

For  the  san  e  reasons  as  listed  above, 
EPA  has  detei  mined  that  this  proposed 
rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  aff»:t  small  governments. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  section  203  of  UMRA. 

D.  Paperwork  Reduction  Act 

This  proponed  rule  does  not  contain 
informatiJDn  collection,  reporting,  or 
requirements.  Thus,  this 
Inject  to  the  Paperwork 
t.  44U.S.C.  3501  etseq. 
'  woi  lid  actually  streamline  and 
existii  ig  OMB-approved 

I  by  25,424  hours  in  the 


Act 


any 

record  keepidg : 
rule  is  not  su 
Reduction 
This  rule 
reduce i 
requirements 
year  2000. 

E.  Executive  Crder  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)  require.  EPA  to  develop  an 
accountable  {  rocess  to  ensure 
"meaningful  md  timely  input  by  State 
and  local  ofHpials  in  the  development  of 


regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  EPA  consults  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  As  discussed 
above,  the  proposed  rule  is  deregulatory 
in  nature  and  eliminates  a  current 
requirement  that  States,  Territories,  and 
authorized  tribes  submit  lists  of 
impaired  waters  in  2000.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 


regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposal  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments  nor  does  it  impose 
substantial  direct  compliance  costs  on 
them.  The  proposal  is  deregulatory  in 
nature  in  that  it  eliminates  the  current 
regulatory  requirement  that  States, 
Territories,  and  authorized  tribes  submit 
lists  of  impaired  waters  in  2000. 
Currently,  there  are  no  tribes  authorized 
to  establish  TMDLs  or  lists  of  impaired 
waters.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  today's  proposal. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
"economically  significant".  As  noted 
earlier,  this  rule  is  deregulatory  in 
natiue. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  oi  1995  (IMTTAA),  Public  Law  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  thi-ough  OMB, 
explanations  when  the  Agency  decides    ' 
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not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rule  does  not  involve 
any  technical  standards.  Therefore,  EPA 
is  not  considering  the  use  of  any 
voluntary  consensus  standards.  EPA 
welcomes  comment  on  this  aspect  of  the 
proposal  rulemaking  and  specifically 
invites  the  public  to  identify 
potentially-applicable  voluntary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 

List  of  Subjects  in  40  CFR  Part  130 

Environmental  protection. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

Dated:  January  27.  2000. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  130— {Amended] 

1.  The  authority  citation  for  part  130 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

2.  Section  130.7  is  amended  by 
adding  a  new  sentence  after  the  third 
sentence  in  paragraph  {d)(l)  to  read  as 
follows: 

§  130.7    Total  maximum  daily  loads  (TMDL) 
and  individual  water  quality-based  effluent 
limitations. 

***** 

(d)  *   *   *  (1)  *   *   *  For  the  year  2000 
submission,  a  State  must  only  submit  a 
list  required  under  paragraph  (b)  of  this 
section  if  a  court  order,  consent  decree, 
or  settlement  agreement  dated  prior  to 
January  1,  2000,  expressly  requires  EPA 
to  take  action  related  to  that  State's  year 
2000  list.  *   *   * 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[ET  Docket  No.  00-11;  FCC  00-17] 

Establishment  of  an  Improved  Model 
for  Predicting  the  Broadcast  Television 
Field  Strength  Received  at  Individual 
Locations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comment  on  a  proposed  prediction 
model  for  determining  presumptively 
the  ability  of  individual  locations  to 
receive  over-the-air  television  signals 
broadcast  by  local  television  stations. 
The  Commission  believes  this  model 
will  be  a  useful  means  for  establishing 
the  eligibility  of  individual  households 
to  receive  the  signals  of  television 
broadcast  network  stations  through 
satellite  carriers.  The  Commission  is 
complying  with  new  statutory 
requirements  set  forth  in  the  Satellite 
Home  Viewer  Improvement  Act  of  1999. 
DATES:  Comments  must  be  received  on 
or  before  February  22,  2000,  and  reply 
comments  on  or  before  March  7,  2000. 
ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Secretary,  Magalie 
Roman  Salas,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  12th  Street,  SW,  TW-A325, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Eckert,  Office  of  Engineering  and 
Technology,  (202^18-2433). 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  ET  Docket  No. 
00-11,  FCC  00-17,  adopted  January  13, 
2000,  and  released  January  20,  2000. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room  CY- 
A257),  445  12th  Street,  SW, 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  bic,  (202)  857-3800,  1231 
20th  Street,  NW,  Washington,  DC  20036. 

Summary  of  the  Notice  of  Proposed 
Rule  Making 

1.  In  the  Notice  of  Proposed  Rule 
Making  (NPRM),  the  Commission 
proposes  rules  prescribing  a  point-to- 
point  predictive  model  for  determining 
the  ability  of  individual  locations  to 
receive  an  over-the-air  television 
broadcast  signal  of  a  specific  intensity 
through  the  use  of  a  conventional, 
stationary,  outdoor  rooftop  receiving 
antenna.  Our  goal  in  developing  this 
model  is  to  provide  a  means  for  reliably 
and  presumptively  determining  whether 
the  over-the-air  signals  of  network 
affiliated  television  stations  can  be 
received  at  individual  locations.  Such 
determinations  are  used  in  establishing 
the  eligibility  of  individual  households 
to  receive  the  signals  of  television 
broadcast  network  stations  by  satellite 
carriers.  In  issuing  this  proposal,  we  are 
complying  with  new  statutory 
requirements  set  forth  in  the  Satellite 
Home  Viewer  Improvement  Act  of  1999 


(SHVIA).  The  signal  intensity  for 
determining  eligibility  is  the  Grade  B 
standard  set  forth  in  §  73.683(a}  of  the 
Commission's  rules. 

2.  The  SHVIA  revises  and  extends 
statutory  provisions  established  by 
Congress  in  the  1988  Satellite  Home 
Viewer  Act  (SHVA).  With  regard  to 
prediction  of  signal  availability,  the 
SHVIA  adds  a  new  section  339(c)(3)  to 
the  Communications  Act  of  1934,  as 
amended,  which  requires  that  "[W]ithin 
180  days  after  the  date  of  enactment  of 
the  Satellite  Home  Viewer  Improvement 
Act  of  1999,  the  Commission  shall  take 
all  actions  necessary,  including  any 
reconsideration,  to  develop  and 
prescribe  by  rule  a  point-to-point 
predictive  model  for  reliably  and 
presumptively  determining  the  ability  of 
individual  locations  to  receive  signals  in 
accordance  with  the  signal  intensity 
standard  in  effect  \mder  section 
119(d){10)(A)  of  title  17,  United  States 
Code."  Section  339(c)(3)  further 
provides  that  "[I)n  prescribing  such  a 
model,  the  Commission  shall  rely  on  the 
Individual  Location  Longley-Rice  model 
set  forth  by  the  Federal 
Communications  Commission  in  Docket 
No.  98-201,  and  ensiu^  that  such  model 
takes  into  account  terrain,  building 
structures,  and  other  land  cover 
variations.  The  Commission  shall 
establish  procedures  for  the  continued 
refinement  in  the  application  of  the 
model  by  the  use  of  additional  data  as 

it  becomes  available."  The  SHVIA  also 
requires  that  the  courts  rely  on  the 
Individual  Location  Longley  Rice  model 
established  by  the  Commission  for 
making  presumptive  determinations  of 
whether  a  household  is  capable  of 
receiving  broadcast  television  signals  of 
Grade  B  intensity. 

3.  In  its  Report  and  Order  in  CS 
Docket  No.  98-201,  64  FR  7113 
(February  12.  1999),  (SHVA  Report  and 
Order),  the  Commission  endorsed  the 
use  of  a  specific  model  for  predicting 
signal  strength  at  individual  locations. 
This  model,  which  the  Commission 
termed  "Individual  Location  Longley- 
Rice"  or  "ILLR,"  is  a  version  of  Longley- 
Rice  1.2.2.  The  Commission 
recommended  that  the  ILLR  model  be 
used  for  determining  a  presumption  of 
service  or  lack  of  service  by  local  over- 
the-air  television  signals  at  individual 
locations  for  purposes  of  establishing  a 
household's  eligibility  to  receive 
network  television  programming  by 
satellite  carriers  imder  the  SHVA. 

4.  The  Commission  found  that 
vegetation  and  buildings  affect  signal 
intensity  at  individual  locations. 
However,  it  also  found  that  at  the  time 
of  the  SHVA  Report  and  Order,  there 
was  no  standard  means  of  including 
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such  informa  ion  in  the  ILLR  that  had 
been  acceptei  I  by  the  technical  and 
scientiHc  con  imunity.  The  Commission 
therefore  stat^  id  that  land  use  and  cover 
information  Vifill  be  included  in  the 
ILLR  when  ai  i  appropriate  method  for 
using  such  in  formation  in  the  context  of 
determining  I  he  field  strength  of 
broadcast  teh  vision  signals  at 
individual  loi  rations  has  been  developed 
and  accepted  In  its  Order  on 
Reconsiderati  on  in  CS  Docket  98-201, 
64  FR  73429  December  30, 1999),  the 
Commission  lenied  DirecTV's  petition 
for  reconsidei  ation,  in  part,  on  the  basis 
that  it  failed  1  o  provide  the  information 
and  details  ni  cessary  to  evaluate  an 
application  tc  consider  land  use  and 
cover  in  the  I  AjR. 

5.  Subsequi  int  to  the  SHVA  Report 
and  Order,  th  b  ILLR  has  been 
implemented  by  several  commercial 
companies  as  a  tool  for  determining 
whether  particular  households, 
identified  by  street  address,  are  served 
or  unserved  f  )r  purposes  of  the  SHVA. 
Providers  of  j  irogramming  service  by 
satellite  carrii  srs  are  screening  potential 
customers  foi  eligibility  at  the  point-of- 
sale  using  the  ILLR  model. 

6.  Following  the  direction  of  Congress 
in  the  SHVIA ,  we  are  proposing  to 
define  an  imf  roved  model  for 
predicting  th(  i  field  strength  produced 
by  a  televisio  i  network  affiliate 
broadcasting  station  at  individual 
locations,  usihg  as  a  guide  the  ILLR 
model  as  described  in  the  SHVA  Report 
and  Order.  Tlis  model  would  be 
incorporated  into  our  rules  as  the 
required  metl  lod  for  making 

determinations  of 
individual  hcusehold's  eligibility  for 
satellite  retrai  ismission  of  distant 
network  signals.  The  prediction  model 
we  are  propoi  ling  takes  into  account 

ng  structures,  and  other 
land  cover  va  riations,  some  of  which  are 
yet  to  be  eval  lated  and  accepted  by  the 

technical  community.  We 

lIso  outlining  a  process 
through  whic  i  values  can  be  developed 
for  these  para  meters.  This  process 
provides  for  c  ontinued  refinement  of  the 
model  on  the  basis  of  reliable  technical 
evidence,  as  i  t  becomes  available. 

A.  The  Currei  if  ILLR  Prediction  Model 


scientific  and 
therefore  are 


7.  The 
version  of 
endorsed  in 
Order.  It  is 
predictive 
digital  televi 
interference 
does  not  repl 
Commission 
contours  (§ 
coverage  for 
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cixrrfent  ILLR  model  is  the 
Lo  igley-Rice  1.2.2  that  we 
SHVA  Report  and 
lar  to  the  point-to-point 
m(  idel  we  established  for 
s  ion  (DTV)  coverage  and 
jrediction.  The  ILLR  model 
ice  the  current 
■ules  for  field  strength 
.683)  or  prediction  of 
ion-SHVA  purposes 


(§  73.684).  In  fact,  the  ILLR  model  may 
identify  unserved  households  lying 
within  a  station's  Grade  B  contour  and 
may,  likewise,  identify  served 
households  outside  a  Grade  B  contour. 

8.  In  Appendix  A.  we  specify  the 
technical  details  that  are  to  be  used  with 
Longley-Rice  1.2.2  to  qualify  the  latter 
as  the  ILLR  model  required  under  the 
SHVL\.  The  SHVA  Report  and  Order 
left  some  of  these  details  to  choice  since 
it  offered  ILLR  only  as  a  means  to  make 
administration  of  the  unserved 
household  rule  under  SHVA  easier  and 
more  cost-effective.  Here,  some  of  the 
Longley-Rice  1.2.2  input  parameters 
have  values  different  from  those  utilized 
for  application  of  the  model  to  DTV. 

B.  Improvements  in  the  Model 

9.  We  propose  to  improve  the  ILLR 
model  by  adding  clutter  loss  parameters. 
The  clutter  loss  includes  the  effects  of 
both  vegetation  and  buildings  and  is 
dependent  upon  the  environment  of  the 
individual  household  reception  point. 
Reception  point  environments  are  to  be 
classified  in  terms  of  the  codes  used  in 
the  Land  Use  and  Land  Cover  (LULC) 
database  of  the  United  States  Geological 
Survey,  and  clutter  loss  values  are  to  be 
added  to  the  radio  propagation  loss 
predicted  by  basic  Longley-Rice  1.2.2. 

10.  To  simplify  use  of  the  database  for 
ILLR  purposes,  we  have  reorganized  the 
LULC  categories  in  a  way  specifically 
relevant  to  radio  propagation.  After 
regrouping,  we  identify  10 
environmental  classes,  almost  all  of 
which  are  combinations  of  several  of  the 
original  LULC  categories.  Since  many  of 
the  original  LULC  categories  distinguish 
between  environments  in  ways  that  are 
unimportant  for  propagation  prediction, 
it  is  clear  that  simplification  is  in  order. 
The  particular  simplification  we  are 
proposing  for  the  ILLR  is  defined  in 
Appendix  A  along  with  other  details  of 
the  ILLR  model.  This  simplification  is 
the  same  as  a  classification  system 
currently  under  consideration  by  an 
industry  standardization  committee. 

11.  In  the  improved  ILLR  model,  it  is 
contemplated  that  a  clutter  loss  value  (a 
reduction  in  available  signal  intensity) 
will  be  associated  with  each  and  every 
LULC  classification  in  a  way  that  is  also 
dependent  upon  frequency.  However, 
the  available  data  for  assigning  values  to 
these  parameters  is  limited,  and  we 
believe  it  is  reasonable  to  assign  values 
only  in  situations  for  which 
measurement  data  have  been  analyzed 
and  published,  or  for  which  we  have 
some  confidence  in  deriving  such 
values.  We  are  basing  the  ILLR  table  of 
clutter  loss  on  the  results  published  in 

a  recent  engineering  journal  by  Thomas 
N.  Rubinstein.  Since  the  Rubinstein 


values  of  clutter  loss  are  derived 
exclusively  from  measurements  made  at 
receiver  sites  with  Fresnel  clearance,  the 
values  should  apply  only  to  matching 
situations.  For  other  situations,  the 
clutter  loss  will  have  to  remain  equal  to 
the  default  value  of  zero  dB,  the  value 
it  effectively  has  in  the  current  ILLR 
model  where  LULC  data  is  not  used.  We 
recognize  that,  under  this  approach,  the 
number  of  situations  in  which  clutter 
loss  may  be  taken  into  account  will  be 
limited.  We  therefore  request  comment 
on  whether  other  data  are  available  that 
would  allow  us  to  expand  the 
application  of  clutter  loss 
considerations,  and  whether  there  are 
other  approaches  that  are  scientifically 
supported  and  could  be  integrated  into 
the  ILLR  model  to  take  into  account 
losses  due  to  vegetation  and  man-made 
structures. 

12.  It  is  particularly  problematic  that 
the  Rubinstein  table  of  losses  does  not 
cover  low  band  VHF  television, 
channels  2  through  5,  so  that  no  clutter 
loss  can  be  assigned  to  reception  on 
these  channels  without  introducing  an 
exception  to  our  principle  of  not 
assigning  values  unless  measurement 
data  have  been  analyzed  and  published 
for  matching  situations.  We  are 
proposing  to  address  this  problem  by 
using  clutter  loss  values  for  low  band 
channels  that  are  derived  by  applying 
frequency  trend  data  to  the  Rubinstein 
clutter  loss  values  for  high  band  VHF. 
The  frequency  trend  we  have  applied  is 
that  found  by  Okumura.  The  low  band 
values  obtained  in  this  way  are 
tabulated  in  Appendix  A.  Comments  are 
requested  on  the  acceptability  of  this 
approach. 

C.  Procedures  for  Continued  Refinement 

13.  Because  of  copyright  law 
implications  addressed  by  the  SHVIA, 
we  believe  that  formal  rule  making  is 
appropriate  to  make  changes  in  the 
future  in  the  ILLR  model  that  we  adopt 
in  this  proceeding.  We  seek  comment  on 
this  proposed  procedure  and  any  other 
suggestions  for  revising  the  ILLR  in  a 
timely  fashion. 

D.  Designation  of  Neutral  and 
Independent  Entity  for  Signal  Tests 
Purposes 

14.  In  addition  to  requiring  that  the 
Conunission  conduct  a  rule  making  to 
improve  the  ILLR  predictive  model, 
section  339  prescribes  procedures  for 
selecting  a  qualified,  independent 
person  to  test  the  signal  at  a  household. 
In  particular,  section  339(c)(4)(B) 
provides: 

If  the  satellite  carrier  and  the  network 
station  or  stations  asserting  that  the 
retransmission  [of  a  signal  of  a  distant 
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network  station]  is  prohibited  are  unable  to 
agree  on  such  a  person  to  conduct  the  test, 
the  person  shall  be  designated  by  an 
independent  and  neutral  entity  designated  by 
the  Commission  by  rule. 

15.  We  seek  comment  on  how  to 
identify  qualified  entities  as  candidates 
to  fulfill  this  legislative  requirement. 
What  types  of  qualifications  should 
such  an  entity  possess?  Are  there 
industry  testing  labs  in  existence  that 
could  fill  this  role?  What  characteristics 
will  demonstrate  the  independence  and 
neutrality  contemplated  by  the  statute? 
Should  there  be  multiple  designating 
entities  across  the  country  or  one  central 
clearinghouse? 

16.  We  recognize  the  importance  of 
completing  the  proceeding  to  determine 
the  designated  tester  as  quickly  as 
possible  and,  therefore,  include  this 
issue  in  this  expedited  proceeding  to 
revise  the  ILLR. 

Appendix  A — Technical  Data 

This  appendix  specifies  technical  details 
and  input  parameters  that  are  to  be  used  with 
Longley-Rice  Version  1.2.2  to  qualify  the 
latter  as  the  Individual  Location  Longley-Rice 
(ILLR)  propagation  prediction  model  per 
§  73.683(d)  of  the  FCC  rules.  The  method  for 
including  Land  Use  and  Land  Clutter  (LULC) 
classifications  of  locations  with  attributed 
clutter  loss  values  is  defined  here.  This 
appendix  will  be  republished  as  OET 
Bulletin  No.  70  and  included  in  FCC  rules  by 
reference. 

Computer  code  for  the  Longley-Rice  radio 
propagation  prediction  model  is  published  in 
an  appendix  of  NTIA  Report  82-100,  A 
Guide  to  the  Use  of  the  ITS  Irregular  Terrain 
Model  in  the  Area  Prediction  Mode,  authors 
G.A.  Hufford,  A.G.  Longley  and  W.A.  Kissick, 
U.S.  Department  of  Commerce,  April  1982. 
The  report  may  be  obtained  from  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service,  Springfield, 
Virginia,  by  requesting  Accession  No.  PB  82- 
217977.  Some  modifications  to  the  code  were 
described  by  G.A.  Hufford  in  a  memorandum 


to  users  of  the  model  dated  January  30, 1985. 
With  these  modifications,  the  code  is  referred 
to  as  Version  1.2.2  of  the  Longley-Rice 
model.  It  is  available  for  downloading  at  the 
U.S.  Department  of  Commerce  Web  site, 
<http://elbert.its.bldrdoc.gov/itm.html>. 

When  run  under  the  conditions  given  in 
Table  1.  the  Longley-Rice  model  becomes  the 
ILLR  per  §  73.683(d')  of  the  FCC  rules.  Note 
especially  the  following  unique  features  of 
the  ILLR  prediction  procedure  (they 
distinguish  the  ILLR  model  from,  for 
instance,  the  use  of  Longley-Rice  for  digital 
television  coverage  and  interference 
calculations  as  detailed  in  OET  Bulletin  No. 
69): 

•  The  time  variability  factor  is  50% 
presuming  that  the  ILLR  field  strength 
prediction  is  to  be  compared  with  a  required 
field  (the  Grade  B  field  intensity  defined  in 
§  73.683(d)  of  the  FCC  rules)  that  already 
includes  an  allowance  for  long  term  (daily 
and  seasonal)  time  fading: 

•  The  confidence  veiriability  factor  is  50% 
indicating  median  situations; 

•  The  model  is  run  in  individual  mode; 

•  Terrain  elevation  is  considered  every  Vio 
of  a  kilometer; 

•  Receiving  antenna  height  is  assumed  to 
be  6  m  (20  feet)  above  ground  for  one-story 
buildings  and  9  m  (30  feet)  above  ground  for 
buildings  taller  than  one-story; 

•  Where  error  codes  indicate  a  severe 
error,  the  field  strength  is  deemed  inadequate 
for  TV  service; 

•  Land  use  and  land  cover  (e.g.,  vegetation 
and  buildings)  considerations  are  included. 

The  field  strength  of  a  network  TV  station 
at  an  individual  location  is  predicted  as 
follows: 

(1)  Find  engineering  data  for  the  network 
affiliate  station  of  interest  by,  for  example, 
consulting  the  FCC  Web  site  at  (http:// 
www.fcc.gov/mrab/vsd/).  Necessary  data  are 
station  latitude  and  longitude,  height  above 
mean  sea  level  of  the  radiation  center,  and 
the  effective  radiated  power  (ERP)  in  the 
direction  of  the  individual  location  under 
study. 

(2)  Run  Longley-Rice  1.2.2  in  the  point-to- 
point  mode  with  the  parameters  specified  in 
Table  1  to  find  the  propagation  path  loss 
relative  to  free  space  propagation. 


(3)  Examine  the  path  terrain  profile  and 
direct  ray  from  the  transmitter  radiation 
center  to  the  6-  or  9-meter  receiving  point  to 
determine  whether  the  ray  clears  by  at  least 
0.6  of  the  radius  of  the  first  Fresnel  zone.  If 
not,  the  ILLR  Clutter  Loss  is  0  dB  and  steps 
4  and  5  should  be  omitted. 

(4)  Find  the  USGS  Land  Use  and  Und 
Cover  classification  of  the  individual  location 
under  study  by  consulting  the  LULC 
database,  available  from  the  USGS  web  page 
<http://edcwww.cr.usgs.gov/glis/hyper/ 
guide/l_250_lulc>. 

(5)  Convert  the  USGS  Land  Use  and  Land 
Cover  classification  to  the  corresponding 
ILLR  category  using  Table  2,  and  find  the 
associated  clutter  loss  from  Table  3. 

(6)  Finally,  calculate  the  ILLR  field 
strength  prediction  from  the  formula 
Field  =  (Free  Space  Field)  -  (Longley-Rice 

1.2.2  Path  Loss)  -  (ILLR  Clutter  Loss) 
where  the  Free  Space  Field  in  dBn  =  106.92 
+  10logio(ERP)  -  20logio(distance),  and 
distance  is  the  path  length  in  kilometers  from 
transmitter  to  the  individual  location  under 
study. 

HG(1)  in  Table  1  is  the  height  of  the 
radiation  center  above  ground.  It  is 
determined  by  subtracting  the  ground 
elevation  above  mean  sea  level  (AMSL)  at  the 
transmitter  location  from  the  height  of  the 
radiation  center  AMSL.. The  latter  may  be 
found  in  the  FCC's  TV  Engineering  Data  Base 
while  the  former  is  retrieved  from  the  terrain 
elevation  data  base  as  a  function  of  the 
transmitter  site  coordinates  also  found  in  the 
TV  Engineering  Data  Base. 

Terrain  elevation  data  at  uniformly  spaced 
points  between  the  transmitter  and  receiver 
must  be  provided.  The  ILLR  computer 
program  must  be  linked  to  a  terrain  elevation 
data  base  with  values  every  3  arc-seconds  of 
latitude  and  longitude  or  closer.  The  program 
should  retrieve  elevations  from  this  data  base 
at  regular  intervals  with  a  spacing  increment 
of  0.1  kilometer  (parameter  XI  in  Table  1). 
The  elevation  of  a  point  of  interest  is 
determined  bf  linear  interpolation  of  the 
values  retrieved  for  the  comers  of  the 
coordinate  rectangle  in  which  the  point  of 
interest  lies. 


Table  1  .—Parameter  Values  for  ILLR  Implementation  of  the  Longley-Rice  Fortran  Code 


Parameter 

Value 

Meaning/comment 

EPS 

15.0  

Relative  permittivity  of  ground. 

Ground  conductivity,  Siemens  per  meter 

SGM  .... 

0.005  

2SYS  ... 

0.0  

Coordinated  with  setting  of  ENO.  See  page  72  of  NTIA  Report. 
Surface  refractivlty  in  N-units  (parts  per  million). 
Denotes  horizontal  polarization. 

ENO  

301.D  

IPOL  .... 

0  

MDVAR 

1   

Code  1  sets  individual  mode  of  variability  calculations. 

KLIM  .... 

5 

Climate  code  5  for  continental  temperate. 

XI  

0.1  m 

Distance  between  successive  points  along  tfie  radial  from  transmitter  to  individual 
reception  point. 

KG(1)  .. 

See  text 

Height  of  the  radiation  center  atxive  ground 

Height  of  TV  receiving  antenna  above  ground.  Use  6  m  for  one-story  building;  oth- 

HG(2) .. 

6m,  or  9  m 

erwise  9  m. 

KWX  .... 

Numeric  error  martter 

KWX  is  an  output  indicating  the  severity  of  a  possible  eaor  due  to  parameters  being 
out  of  range.  Accept  the  field  strength  prediction  when  KWX  equals  0  or  1 ,  other- 
wise (KWX  =  2,  3,  or  4)  presume  the  field  is  inadequate  for  TV  reception. 

LULC  Cateflorv  

1  to  10      

This  parameter  is  added  to  Longley-Rice  for  ILLR  purposes.  See  Tables  2  and  3. 

"    ' 
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[The  United 
made 
guide/1 


Table  2.— Regrouping  of  LULC  Categories  for  ILLR  Applications 

States  Geological  Survey  (USGS)  maintains  a  datatjase  on  land  use  and  land  cover  indicating  features  such  as  vegetation  and  man- 
struttures.  It  is  often  called  the  LULC  database  and  is  available  from  the  USGS  web  page  at  <ht«p://edcwww.cr.usgs.goy7glis/hyper/ 
lulc) 


21 «; 


LULC  classi- 
fication num- 
ber 


LULC  classification  description 


ILLR  clutter 
category 
number 


ILLR  clutter  category  description 


11 
12 
13 

14 
15 
16 

17 
21 
22 
23 
24 
31 
32 
33 
41 
42 
43 
51 
52 
53 
54 
61 
62 
71 
72 
73 
74 
75 
76 
77 
81 
82 
83 
84 
85 
91 
92 


Residential 

Commercial  and  services 

Industrial 

Transportation,  communications,  &  utilities  

Industrial  and  commercial  complexes 

Mixed  urban  and  built-up  lands  

Other  urban  and  built-up  land 

Cropland  and  pasture  

Orchards,  groves,  vineyards,  nurseries,  and  horticultural 

Confined  feeding  operations  

Other  agricultural  land 

Hertjaceous  rangeland 

Shrub  and  brush  rangeland 

Mixed  rangeland 

Deciduous  forest  land  „ 

Evergreen  forest  land 

Mixed  forest  land 

Streams  and  canals  

Lakes  

Reservoirs  

Bays  and  estuaries  

Forested  wetland 

Non-forest  wetland 

Dry  salt  flats  

Beaches  

Sandy  areas  other  than  beaches 

Bare  exposed  rock  

Strip  mines,  quarries,  and  gravel  pits 

Transitional  areas 

Mixed  barren  land  

Shrub  and  brush  tundra 

Herbaceous  tundra 

Bare  ground  

Wet  tundra 

Mixed  tundra  

Perennial  snowfields  

Glaciers  


10 
10 


Residential. 

Commercial/industrial. 

Commercial/industrial. 

Open  land. 

Commercial/industrial. 

Mixed  urban/buildings. 

Mixed  urban/buildings. 

Agricultural. 

Agricultural. 

Agricultural. 

Agricultural. 

Rangeland. 

Rangeland. 

Rangeland. 

Forest  land. 

Forest  land. 

Forest  land. 

Water. 

Water. 

Water. 

Water. 

Fprest  land. 

Wetland. 

Open  land. 

Open  land. 

Open  land. 

Open  land. 

Open  land. 

Open  land. 

Open  land. 

Open  land. 

Open  land 

Open  land. 

Open  land. 

Open  land. 

Snow  &  ice. 

Snow  &  ice. 


TABLE  3.— Clutter  Loss  as  a  Function  of  ILLR  LULC  Clutter  Category  and  TV  Channel 

[Clutter  loss  values  in  this  table  have  been  estimated  based  on  the  test  data  published  by  Thomas  N.  Rubinstein,  "Clutter  Losses  and  Environ- 
mental Nojse  Characteristics  Associated  with  Various  LULC  Categories,"  IEEE  Transactions  on  Broadcasting,  Vol.  44,  No.  3,  September 
1998.  Valiies  for  low  band  VHF  have  been  added  by  extrapolation  from  higher  frequencies  using  frequency  trends  developed  by  Okumura, 
Yoshihisa  st  al.  "Field  Strength  and  its  Variability  in  VHF  and  UHF  Land  Mobile  Radio  Service,"  Rev.  Electrical  Comm  Lab,  Vol.  16,  Sept- 
Oct  1968,  jp  825-873.] 


ILLR  clutter 
category  num- 
ber 


ILLR  clutter  category  description 


Clutter  Loss — dB  to  be  added  to  Longley-Rice  pre- 
diction of  path  loss  provided  the  path  profile  shows  0.6 
Fresnel  clearance 


Low  band 
VHF,  chan- 
nels 2-5 


High  band 
VHF,  chan- 
nels 7-13 


UHF  band 


Channels 
14-36 


Channels 
38-69 


1  . 

2  . 
3. 

4  . 

5  . 

6  . 

7  . 
8. 
9. 
10 


Open  Land  

Agricultural  , 

Rangeland 

Water  

Forest  Land 

Wetland 

Residential  

Mixed  Urban/Buildings 
Commercial/Industrial 
Snow  and  Ice 


6 

7 

7 

0 

7 

0 

10 

10 

10 

0 


7 

8 

9 

0 

8 

0 

12 

15 

15 

0 


12 
14 

ia 

0 
16 

0 
16 
17 
15 

0 


16 
18 
19 

0 
25 

0 
21 
18 
17 

0 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docket  No.  0&-2;  FCC  00-4] 

Implementation  of  the  Satellite  Home 
Viewer  Improvement  Act  of  1999: 
Application  of  Network 
Nonduplication,  Syndicated 
Exclusivity,  and  Sports  Blackout  Rules 
to  Satellite  Retransmissions 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
implement  certain  aspects  of  the 
Satellite  Home  Viewer  Improvement  Act 
of  1999,  which  was  enacted  on 
November  29,  1999.  Among  other 
things,  the  act  authorizes  satellite 
carriers  to  add  more  local  and  national 
broadcast  programming  to  their 
offerings  and  seeks  to  place  satellite 
carriers  on  an  equal  footing  with  cable 
operators  with  respect  to  availability  of 
broadcast  programming.  This  document 
discusses  specifically  the 
implementation  of  regulations  that 
would  apply  current  cable  rules  for 
network  nonduplication,  sjTidicated 
program  exclusivity  and  sports  blackout 
to  satellite  carriers. 

DATES:  Comments  due  February  7,  2000; 
reply  comments  are  due  February  28, 
2000.  Written  comments  by  the  public 
on  the  proposed  information  collections 
are  due  March  3,  2000.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collection(s)  on  or  before  April  3,  2000. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  445  12th  Street,  SW, 
Washington,  DC  20554,  or  via  the 
Internet  to  jboley@fcc.gov,  and  to 
Virginia  Huth.  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street,  NW, 
Washington,  DC  20503  or  via  the 
Internet  to  vhuth@omb.eop.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 
Eloise  Gore  at  (202)  418-7200  or  via 
internet  at  via  internet  at  egore@fcc.gov. 
For  additional  information  concerning 
the  information  collection(s)  contained 
in  this  document,  contact  Judy  Boley  at 
202-418-0214,  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Conmiission's  Notice  of 
Proposed  Rulemaking  ("NPRM"),  FCC 
00-4,  adopted  January  5,  2000;  released 
January  7,  2000.  The  full  text  of  the 
Commission's  NPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257)  at  its 
headquarters,  445  12th  Street,  SW 
Washington,  DC  20554,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  (202)  857-3800, 1231  20th 
Street,  NW,  Washington,  DC  20036,  or 
may  be  reviewed  via  internet  at  http:// 
wvNTw. fcc.gov/csb/ 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking 

/.  Introduction 

1 .  In  this  Notice  of  Proposed 
Rulemaking  ["Notice"),  we  seek 
comment  on  our  implementation  of 
certain  aspects  of  the  Satellite  Home 
Viewer  Improvement  Act  of  1999 
("SHVIA"),  which  was  enacted  on 
November  29,  1999.  This  act  authorizes 
satellite  carriers  to  add  more  local  and 
national  broadcast  programming  to  their 
offerings,  and  to  make  that  programming 
available  to  some  subscribers  who 
previously  have  been  prohibited  from 
receiving  broadcast  programming  via 
satellite.  The  legislation  generally  seeks 
to  place  satellite  carriers  on  an  equal 
footing  with  cable  operators  with 
respect  to  the  availability  of  broadcast 
progranmiing.  By  this  Notice  we  seek 
comment  on  the  adoption  of 
implementing  regulations  that  apply 
network  nonduplication,  syndicated 
program  exclusivity,  and  sports 
blackout  requirements  to  satellite 
carriers. 

2.  Section  1008  of  the  SHVIA  creates 
a  new  section  339  of  the 
Communications  Act  of  1934 
("Commimications  Act")  entitled 
"Carriage  of  Distant  Television  Stations 
by  Satellite  Carriers."  Section  339(b) 
directs  the  Commission  to  apply  these 
three  rules  (i.e.,  network 
nonduplication,  sjmdicated  exclusivity, 
and  sports  blackout),  previously 
applicable  only  to  cable  television 
systems,  to  satellite  carriers' 
retransmission  of  nationally  distributed 
superstations  to  subscribers.  The 
Commission  must  also  apply  the  cable 


sports  blackout  rule  to  satellite  carriers' 
retransmission  of  network  stations  to 
subscribers,  but  only  "to  the  extent 
technically  feasible  and  not 
economically  prohibitive."  This 
proceeding  will  consider  how  best  to 
apply  these  rules  to  satellite  carriers 
consistent  with  the  statutory 
requirements  and  the  Commission's  goal 
of  facilitating  competition  in  the 
multichaimel  video  programming 
distribution  marketplace. 

3.  The  complexity  of  both  the 
statutorv'  provisions  and  the  existing 
cable  rules  that  we  are  charged  with 
applying  in  this  new  context  requires 
that  we  include  an  explanation  of  the 
existing  network  nonduplication, 
syndicated  exclusivity,  and  sports 
blackout  rules  as  they  apply  to  cable 
operators.  We  seek  here  to  minimize  the 
likelihood  of  confusion  in  the  future  by 
assuring  that  we  begin  with  a  common 
understanding  of  the  rules  and 
terminology.  These  rules  have  been  in 
existence  for  25  years,  and  the  nuances 
attendant  to  enforcement  and 
compliance  require  some  explication  to 
provide  a  solid  foundation  from  which 
to  build  a  new  set  of  rules  to  apply  to 
satellite  carriers.  This  is  particularly 
important  given  that  Congress  has  asked 
us  to  implement  these  new  rules  so  that 
they  will  be  "as  similar  as  possible"  to 
the  rules  applicable  to  cable  operators. 
Our  goal  throughout  this  proceeding  is 
to  develop  regulations  that  will  be  as 
clear  and  easy  to  follow  as  possible.  Our 
purpose  in  laying  out  the  cable  rules 
here  is  so  that  the  newly  covered 
satellite  carriers  and  other  parties  will 
have  an  understanding  of  the  existing 
rules  for  the  preparation  of  their 
comments  in  this  proceeding.  Likewise, 
it  is  important  to  describe  in  some  detail 
the  interpretation  of  the  statute  upon 
which  we  will  base  our  rulemaking.  We 
seek  comment  on  these  explanations 
and  interpretations. 

//.  Statutory  Provisions  and 
Interpretations 

4.  The  first  statutory  provision 
discussed,  section  339(b)(1)(A),  requires 
application  of  three  cable  rules,  network 
nonduplication,  syndicated  exclusivity, 
and  sports  blackout,  to  satellite 
retransmission  of  nationally  distributed 
superstations.  The  second  statutory 
provision,  section  339(b)(1)(B).  applies 
one  of  these  cable  rules,  sports  blackout, 
to  satellite  retransmission  of  network 
stations.  As  discussed,  one  important 
distinction  between  these  provisions  is 
that  nationally  distributed  superstations 
may  be  retransmitted  to  both  served  and 
unserved  households,  but  network 
stations  may  only  be  retransmitted  to 
unserved  households. 
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5.  The  Con  mission  rules  in  question 
here,  as  appli  ed  in  the  cable  context, 
generally  pro  ect  exclusive  contractual 
rights  that  ha  /e  been  negotiated 
between  broa  dcasters  and  program 
providers  or  i  ither  rights  holders.  These 
exclusive  coi  tractual  rights  are 
potentially  threatened  by  cable  systems 
that  are  capal  ile  of  retransmitting 
programming  from  distant  sources 
beyond  the  ci  mtrol  of  the  contracting 
parties.  The  ( lommission's  network 
nonduplicati  )n.  syndicated  exclusivity 
and  sports  blackout  rules  provide  that 
specific  progj  ams  must  be  deleted  from 
distant  signal  s  delivered  to  cable 
subscribers  if  the  programs  are  subject 
to  exclusive  c  ontracts  to  local  stations 
or,  in  the  con  ;ext  of  sporting  events,  if 
carriage  from  distant  stations  would 
violate  sports  blackout  arrangements  to 
protect  gate  r  K;eipts  in  the  local  market. 
To  determine  how  best  to  apply  these 
cable  rules  in  the  satellite  context,  it  is 
first  necessar  i  to  understand  the 
underlying  st  itutory  scheme.  To  that 
end.  we  first  i  liscuss  the  relevant 
provisions  of  the  SHVIA  statute  and  oiu 
interpretatior  s  of  these  provisions. 


A.  Section 

Network 

Exclusivity, 

Retransmissi(^n 

Distributed 

6.  Section 


Communicati  3ns 


e>c 
ani 


cam(  irs 


ith 


Commission 

nonduplicati  (^n 

syndicated 

(§76.151). 

protection  (§ 

retransmission 

nationally  di 

satellite 

these  purpost^s 

distributed 

is  defined  as 

station 

that  meets  th( 

(A)  is  not 
affiliated  wi 
as  of  January 
interconnect^ 
regular  basis 
week  to  at 
licensees  in 

(B)  on  May 
by  a  satellite 
network  statii>n 

(C)  was,  as 
retransmitted 
the  statutory 
title  17.  United 

It  appears 
broadcast 
foregoing 
TV  (Los  Ang^ 
York). 


least 
ID 


KWGN  -TV 


33  9(b)(1)(A):  Application  of 
Non  duplication.  Syndicated 
1  Sports  Blackout  to 
of  Nationally 
Sliperstations 

39(b)(1)(A)  of  the 

Act  requires  the 
to  apply  network 

protection  (§  76.92). 
lusivity  protection 
sports  blackout 
'6.67)  to  the 

of  the  signals  of 
s  tributed  superstations  by 
to  subscribers."  For 
a  "nationally 
sijperstation"  is  a  term  that 
television  broadcast 
licenced  by  the  Commission, 
following  three  criteria: 
o  (Vned  or  operated  by  or 
a  television  network  that. 
,  1995,  offered 


program  service  on  a 
or  15  or  more  hours  per 
25  affiliated  television 
or  more  States; 
1,  1991,  was  retransmitted 
I  ;arrier  and  was  not  a 

at  that  time;  and 
3f  July  1,  1998, 
by  a  satellite  carrier  under 
icense  of  section  119  of 
States  Code, 
the  television 
that  meet  the 
are  limited  to  KTLA- 
es),  WPIX-TV  (New 

(Denver),  WSBK-TV 


tiat 
stalions 
,  crit  jria 


(Boston),  WWOR-TV  (New  York)  and 
WGN-TV  (Chicago).  We  do  not  believe 
that  any  other  station  could  meet  these 
criteria  in  the  future  due  to  the  date- 
specific  conditions  set  forth  in  the 
definition.  We  believe  this  is,  therefore, 
a  finite  list  of  the  nationally  distributed 
superstations  covered  by  the  statute,  but 
we  invite  comment  on  this  issue.  We 
also  note  that  the  statutory  definitions  of 
network  station,  television  network,  and 
television  broadcast  station  generally 
contemplate  entities  within  the  United 
States.  We  seek  comment  on  the 
relevance  of  this  issue  in  this 
proceeding.  Are  stations  based  in 
foreign  countries  affected  by  the  SHVIA 
provisions  requiring  application  of  the 
cable  exclusivity  and  sports  blackout 
rules  to  satellite  retransmissions? 

7.  A  nationally  distributed 
superstation  is  a  type  of  "superstation," 
which  is  defined  in  the  Copyright  Act 
of  1947,  as  amended  ("Copyright  Act"), 
as  "a  television  broadcast  station,  other 
than  a  network  station,  licensed  by  the 
Federal  Communications  Conunission 
that  is  secondarily  transmitted  by  a 
satellite  carrier."  By  creating  this  special 
category  known  as  nationally 
distributed  superstations.  Congress 
permits  satellite  carriers  to  retransmit 
these  superstations  to  subscribers 
regardless  of  whether  they  are  "served" 
or  "unserved"  pursuant  to  the  Copyright 
Act.  Congress  achieved  this  result  by 
amending  the  section  119  compulsory 
copyright  license  in  the  Copyright  Act. 
The  amended  copyright  provision 
provides  that  the  retransmission  of 
nationally  distributed  superstations  to 
subscribers  who  do  not  reside  in 
"unserved  households"  shall  not  violate 
the  compulsory  copyright  license.  While 
section  1005(b)  of  the  SHVIA  does  not 
refer  to  nationally  distributed 
superstations  expressly,  the  criteria  for 
its  application  are  identical  to  those 
contained  in  the  definition  of  a 
nationally  distributed  superstation. 
Thus,  we  believe  that  based  on  section 
1005(b),  there  is  no  geographic 
restriction  on  the  retransmission  of 
"nationally  distributed  superstations" 
pursuant  to  the  compulsory  copyright 
license. 

8.  In  addition  to  amending  the 
Copyright  Act,  section  1009  of  the 
SHVIA  amends  the  retransmission 
consent  section  of  the  Communications 
Act,  which  generally  prohibits 
multichannel  video  programming 
distributors  from  retransmitting  the 
signals  of  a  broadcaster  absent  the 
broadcaster's  Written  authorization.  The 
SHVIA  exemption  allows  a  satellite 
carrier  to  retransmit  the  signal  of  a 
superstation  in  the  absence  of  written 
consent  from  the  superstation  if:  (i)  the 


station  was  a  superstation  on  May  1, 
1991.  and  (ii)  the  station  was 
retransmitted  by  the  satellite  carrier  as 
of  July  1. 1998.  provided  the  satellite 
carrier  complies  with  the  Commission's 
nonduplication.  syndicated  exclusivity, 
and  sports  black  out  rules.  This 
provision  differs  slightly  from  the 
definition  of  a  nationally  distributed 
superstation  in  that  it  does  not  specify 
that  the  superstation  must  not  be 
affiliated  with  a  network  that  existed  as 
such  as  of  January  1,  1995.  At  this  time, 
this  distinction  is  without  practical 
significance  because  the  six  television 
stations  cited  meet  the  relevant  criteria 
of  either  definition,  and  there  are  no 
additional  stations  that  are  included  or 
excluded  by  operation  of  this  third 
criterion.  Taking  all  these  provisions 
together,  we  believe  that,  pursuant  to 
these  new  statutory  provisions  in  the 
Copyright  Act  and  the  Communications 
Act,  satellite  carriers  are  permitted  to 
retransmit  the  signals  of  Uie  nationally 
distributed  superstations  covered  by 
section  339(b)(1)(A)  to  both  served  and 
imserved  households  without  the 
station's  consent  and  without 
geographic  restriction. 

9.  We  believe  that  Congress'  purpose 
in  applying  the  network 
nonduplication,  syndicated  exclusivity, 
and  sports  blackout  rules  to  these 
satellite  retransmissions  reflects  a 
balance  between  providing  access  to 
national  programming  carried  by  the 
superstation  and  a  recognition  that,  in 
the  absence  of  retransmission  consent 
requirements,  broadcasters  and  rights 
holders  will  have  no  opportunity  to 
protect  their  contractual  rights.  We  also 
believe  Congress  is  seeking  to  create 
parity  between  the  regulations  covering 
satellite  carriers  and  cable  operators.  We 
seek  comment  on  this  interpretation  of 
the  operation  and  underlying  intent  of 
the  statutory  requirements. 

B.  Section  339(b)(1)(B):  Application  of 
the  Sports  Blackout  Rule  to 
Retransmission  of  Network  Stations 

10.  In  addition  to  applying  the 
existing  cable  rules  to  nationally 
distributed  superstations,  section 
339(b)(1)(B)  requires  the  Commission  to 
"apply  sports  blackout  protection 

{§  76.67)  to  the  retransmission  of  the 
signals  of  network  stations  by  satellite 
carriers  to  subscribers"  "to  the  extent 
technically  feasible  and  not 
economically  prohibitive."  By  its  terms, 
section  339(b)(1)(B)  applies  only  to 
"network  stations,"  which  are, 
generally,  television  broadcast  stations 
owned  or  operated  by,  or  affiliated  with, 
one  or  more  of  the  television  networks. 
Affiliates  of  these  networks  are  the  only 
entities  that  meet  the  definition  of  a 
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television  network  station  contained  in 
the  Copyright  Act  and  are  the  only 
stations  covered  by  section  339(b)(1)(B). 
We  note  that  in  the  cable  context,  the 
Commission's  sports  blackout  rule 
applies  to  any  television  broadcast 
station  and  is  not  limited  to  network 
stations.  We  seek  comment  on  whether 
the  cable  rules  are  indeed  broader  in 
scope  than  section  339(b)(1)(B). 

11.  We  also  observe  that  the  title  of 
new  section  339,  "Carriage  of  Distant 
Television  Stations  by  Satellite 
Carriers,"  suggests  that  this  section  is 
intended  to  apply  to  satellite 
retransmission  of  distant  network 
stations,  notwithstanding  that  the  text  of 
section  339(b)(1)  does  not  specifically  so 
state.  We  seek  comment  on  this 
interpretation,  which  is  relevant  to 
determining  which  satellite 
retransmissions  are  covered  by  this 
section  of  the  statute. 

///.  Implementation  of  the  Statutory 
Requirement 

12.  In  general,  under  the  new 
statutory  provisions,  the  network 
nonduplication,  syndicated  exclusivity, 
and  sports  blackout  rules  will  apply 
when  a  satellite  carrier  retransmits  a 
nationally  distributed  superstation  to  a 
household  within  a  local  broadcaster's 
zone  of  protection,  and  the  nationally 
distributed  superstation  carries  a 
program  to  which  the  local  station  has 
exclusive  rights.  In  these  cases,  the 
television  broadcast  station  holding 
exclusive  rights  may  require  the  satellite 
carrier  to  blackout  these  particular 
programs  for  the  satellite  subscriber 
households  within  the  protected  zone. 
We  seek  comment  generally  on  the 
appropriate  manner  in  which  to 
implement  the  provisions  of  section 
339(b)(1)  of  the  Communications  Act.  In 
particular,  we  seek  comment  on 
whether  the  amended  provisions  should 
be  incorporated  into  existing  §§  76.67, 
76.92,  and  76il51  of  the  Commission's 
rules,  or  whether  we  should  adopt  new 
separate  rules  for  satellite  carriers. 

A.  Network  Nonduplication  Rule 

13.  The  Commission's  cable  television 
network  nonduplication  rule  allows  a 
television  broadcast  station  that  has 
purchased  exclusive  rights  to  network 
programming  within  a  specified  area  to 
protect  its  exclusivity  on  local  cable 
systems.  The  rules  allow  a  local 
television  broadcast  station  to  demand 
that  a  local  cable  system's  duplicate 
carriage  of  the  same  program  ft'om  an 
otherwise  distant  station  be  blacked  out. 
A  station  may  assert  its  exclusivity 
rights  regardless  of  whether  its  signal  is 
carried  by  the  cable  system  in  question. 
These  rules  are  not  statutorily 


mandated.  They  arose  from  the 
Commission's  recognition  in  the  1970s 
and  1980s  that  protection  of  exclusive 
contractual  rights  is  necessary  both  to 
protect  local  broadcasters  from  the 
importation  of  non-local  stations  by 
cable  systems  and  to  provide 
appropriate  protections  and  incentives 
to  program  producers  and  distributors  to 
prpvide  the  programming  desired  by 
viewers. 

14.  Under  the  network 
nonduplication  rule,  a  television  station 
is  entitled  to  assert  its  exclusivity  rights 
against  a  cable  system  serving  any 
"cable  community  unit"  within  its 
"specified  zone"  that  is  carrying 
duplicative  programming  for  which  the 
local  station  has  obtained  exclusive 
distribution  rights.  The  rule  applies  on 
a  community  unit  basis  by  requiring  the 
cable  system  for  a  particular  community 
unit  to  black  out  a  specific  program 
based  on  the  priorities  established  in  the 
rule.  The  "specified  zone"  of  a 
television  broadcast  station  is  the  35 
mile  area  surrounding  its  community  of 
license.  The  zone  of  exclusivity 
protection  for  television  stations 
licensed  to  smaller  television  markets 
extends  an  additional  20  miles,  for  a 
total  55  miles  surrounding  a  smaller 
television  station's  community  of 
license.  We  seek  comment  on  whether 
Congress  intended  to  retain  the  same 
geographic  zones  for  satellite  carriers  as 
those  used  in  the  cable  context. 

15.  While  the  Commission's  rules 
allow  television  stations  to  assert  their 
nonduplication  rights  within  the  above 
territorial  limits,  a  television  station's 
rights  within  these  areas  are  limited  by 
the  terms  of  the  contractual  agreement 
between  the  station  and  the  holder  of 
the  rights  to  the  program  ("rights 
holder").  Thus,  if  the  rights  holder 
grants  the  television  station  a  zone  of 
protection  often  miles,  then  that  station 
would  be  precluded  from  exercising  its 
nonduplication  rights  against  any  cable 
system  located  more  than  ten  miles  from 
that  station's  city  of  license.  In  addition, 
for  local  programming  to  be  protected, 
the  local  programming  must  be  the  same 
as  the  distant  programming  that  is  being 
imported  into  a  local  station's  meirket. 

16.  In  order  to  exercise 
nonduplication  protection,  a  television 
broadcast  station  must  notify  cable 
operators  of  the  rights  they  have 
obtained  within  60  days  of  the  signing 
of  a  contract  affording  exclusive  rights. 
In  adopting  these  rules,  the  Commission 
recognized  that  affected  cable  operators 
would  need  sufficient  time  to  negotiate 
for  the  lifting  of  the  requested  protection 
or  to  arrange  for  alternative  sources  of 
programming  to  fill  the  void  left  when 

a  station  exercised  its  rights.  In  this 


regard,  television  stations  have  been 
required  to  disclose  the  exact 
contractual  terms  under  which  they 
have  been  granted  exclusivity 
protection.  We  seek  comment  on  how 
the  notification  process  described  in  the 
network  nonduplication  rule  can  be 
applied  to  satellite  carriers  and  on 
whether  the  60  day  period  and  the  other 
notification  periods  used  in  the  cable 
context  are  appropriate  for  satellite 
carriers. 

17.  There  are  several  exceptions  to 
application  of  the  network 
nonduplication  rule.  First,  the  network 
nonduplication  rule  is  inapplicable  to 
any  non-commercial  educational 
("NCE")  station  programming  carried  in 
fulfillment  of  a  cable  system's 
mandatory  carriage  rules.  Second, 
because  of  the  cost  of  the  equipment 
necessary  to  carry  out  deletions,  the 
Commission  exempted  cable  systems 
having  fewer  than  1,000  subscribers. 

18.  The  rule  also  does  not  apply  if  the 
distant  station's  signal  is  "significantly 
viewed"  in  a  relevant  cable  system 
community.  The  concept  of  significant 
viewing  is  directly  related  to  whether  an 
otherwise  distant  station's  broadcast 
signal  is  viewable  over-the-air  in  a  cable 
community  unit.  The  significantly 
viewed  exception  to  the  exclusivity 
rules  is  meant  to  insure  that  any 
programming  that  is  available 
terrestrially  in  a  community  from  an 
over-the-air  station  will  not  be  blacked 
out  on  a  community's  cable  system.  We 
seek  comment  on  the  relevance  in  the 
satellite  context  of  the  exception  for 
significantly  viewed  stations.  Are  there 
situations  in  which  a  nationally 
distributed  superstation  from  an 
adjacent  market  could  be  significantly 
viewed  within  the  relevant  specified 
zone  based  on  terrestrial  transmission? 
We  believe  a  nationally  distributed 
superstation  could  only  qualify  as 
significantly  viewed  based  on  terrestrial 
broadcast  reception  over-the-air  in  the 
areas  surrounding  its  city  of  license, 
thus  limiting  the  relevance  of  this 
exception  to  those  circumstances  in 
which  the  superstation  is  actually 
functioning  as  a  local  station,  and 
therefore,  arguably,  not  covered  by  the 
terms  of  section  339(b)(1)(A). 

19.  Under  the  cable  network 
nonduplication  rules,  if  the  cable 
community  unit  is  located  in  one  or 
more  overlapping  specified  zones, 
neither  station  can  blackout  the  other 
station's  duplicating  programming 
because  both  stations  have  equal 
priorities.  We  do  not  believe  a  similar 
situation  could  occur  in  the  satellite 
carrier  context  because  superstations,  as 
such,  do  not  have  specified  zones 
outside  of  the  markets  from  which  they 
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20.  The  Commission's  syndicated 
program  excluiivity  rule  allows  local 
stations  to  pro  ect  their  exclusive 
distribution  rij  hts  for  syndicated 
programming  (  n  local  cable  systems  in 
a  local  market.  This  rule  is  similar  in 
operation  to  th  b  network 
nonduplicatioi  \  rule,  but  it  applies  to 
exclusive  cont  acts  for  syndicated 
programming,  ather  than  for  network 
programming,   n  this  rule,  too,  a  local 
television  stati  jn  is  entitled  to  assert  its 
exclusivity  rig^  its  within  a  specified 
zone  of  35  milds  surrounding  a 
television  stati  jn's  city  of  license. 
Unlike  the  net'  vork  nonduplication  rule, 
however,  the  n  laximum  zone  of 
protection  alio  Med  under  the  rules  is  35 
miles  surrounc  ing  a  television  station's 
city  of  license  n  a  non-hyphenated 
television  mar  Let  and  35  miles 
surrounding  ei  ch  named  city  in  any  size 
hyphenated  m  irket;  the  zone  of 
protection  is  n  )t  greater  in  smaller 
markets. 

21.  As  with  letwork  nonduplication, 
the  syndicated  exclusivity  rule  applies 
on  a  communi  y  unit  basis  by  requiring 
the  cable  syste  n  for  a  particular 
community  unit  to  black  out  a  specific 
program  based  on  the  priorities 
established  in  he  rule.  In  addition,  the 
geographic  lim  its  for  exclusivity  under 
the  Commission's  rules  are  limited  by 
the  terms  of  th  3  contractual  agreement 
between  the  st  ition  and  the  holder  of 
the  rights  to  ths  program.  Thus,  if  the 
rights  holder  g  rants  the  television 
station  a  zone  jf  protection  often  miles, 
then  that  static  n  would  be  precluded 
from  exercisin  5  its  exclusivity  rights 
against  any  cable  system  located  more 
than  ten  milesjfrom  that  station's  city  of 
license.  In  add  ition,  as  with  the  network 
nonduplicatio;  1  rules,  for  syndicated 
programming  1 0  be  protected,  the 
programming  covered  by  the  contract 
must  be  the  saine  as  the  distant 
programming 
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programming  are  also  allowed  to  seek 
protection  for  a  period  of  one  year  from 
the  initial  licensing  of  such 
programming  anywhere  in  the  United 
States,  except  where  the  relevant 
programming  has  already  been  licensed. 
We  seek  comment  on  whether  the  rights 
holder  should,  in  the  satellite  context, 
notify  the  satellite  carrier  directly.  We 
also  seek  comment  on  whether  the  60 
day  period  and  the  other  notification 
periods  used  in  the  cable  context  for 
both  network  nonduplication  and 
syndicated  exclusivity  are  appropriate 
for  satellite  carriers. 

23.  The  exceptions  to  application  of 
the  syndicated  program  exclusivity  rule 
are  similar  to  those  that  apply  to  the 
network  nonduplication  rule.  Cable 
systems  with  fewer  than  1,000 
subscribers  are  exempted,  again  because 
of  the  cost  of  the  equipment  necessary 
to  carry  out  deletions.  This  rule  also 
does  not  apply  if  the  distant  station's 
signal  is  "significantly  viewed"  in  a 
relevant  cable  system  community.  In 
addition,  the  syndicated  programming 
of  an  otherwise  distant  station  need  not 
be  blacked  out  if  that  station's  grade  B 
signal  encompasses  the  relevant  cable 
community.  "There  is  no  exception  to  the 
syndicated  exclusivity  rules  for  NCE 
station  programming  carried  pursuant  to 
mandatory  carriage  because  the 
syndicated  exclusivity  rule  applies  only 
to  commercial  stations. 

C.  Sports  Blackout  Rule 

24.  The  Commission's  sports 
broadcasts  rule  ("sports  blackout  rule") 
is  designed  to  allow  the  holder  of  the 
exclusive  distribution  rights  to  local 
programming,  in  this  case  sporting 
events,  to  control,  through  contractual 
agreements,  the  display  of  that  event  on 
local  cable  systems.  Unlike  the  other 
cable  rules  we  are  required  to  apply  to 
satellite  carriers,  only  the  sports 
blackout  rule  applies  to  retransmission 
of  both  nationally  distributed 
superstations  and  network  stations.  The 
purpose  of  the  sports  blackout  rule  is  to 
insure  the  continued  general  availability 
of  sports  progranuning  to  the  public. 
The  Commission  adopted  this  rule 
based  on  a  concern  that  sports  teams 
would  refuse  to  sell  the  rights  to  their 
local  games  to  television  stations 
serving  distant  markets  due  to  their  fear 
of  losing  gate  receipts  if  the  local  cable 
system  imported  the  local  sporting 
event  carried  on  the  distant  station.  The 
Commission  stated  this  would  have  the 
ultimate  undesirable  effect  of  making 
sporting  events  available  to  fewer 
viewers.  When  a  subject  sporting  event 
will  not  be  aired  live  by  any  local 
television  station  carried  on  a 
community  unit  cable  system,  the  sports 


blackout  rule  allows  the  rights  holder  to 
the  event  to  demand  that  the  local  cable 
system  blackout  the  distant  importation 
of  the  subject  sporting  event.  Section 
76.67(a)  applies  "if  the  event  is  not 
available  live  on  a  television  broadcast 
signal  carried  by  the  community  unit 
meeting  the  criteria  specified  in 
§§  76.5(gg)(l)  through  76.5(gg)(3)  of  this 
part."  .47  CFR  76.5(a).  The  former 
§  76.5(gg)  defined  "basic  cable  service" 
for  purposes  of  basic  cable  service  rate 
regulation  and  incorporated  the 
standard  for  mandatory  carriage  under 
the  Commission's  original  1972  must- 
carry  rules.  In  summary,  for  purposes  of 
rate  regulation  of  the  basic  tier  at  that 
time,  §  76.5(gg)  provided  that  the  basic 
tier  for  cable  systems  serving 
communities  located  outside  all  major 
and  smaller  television  markets  included 
television  broadcast  stations  within 
whose  Grade  B  contours  the  community 
of  the  community  unit  was  located;  for 
communities  in  smaller  television 
markets,  the  basic  tier  included 
television  broadcast  stations  within 
whose  specified  zone  the  community  of 
the  community  unit  is  located, 
commercial  television  broadcast  stations 
licensed  to  communities  in  other 
smaller  television  markets  within  whose 
Grade  B  contours  the  community  of  the 
community  unit  is  located,  and 
television  broadcast  stations  licensed  to 
communities  that  aie  generally 
considered  to  be  part  of  the  same 
smaller  television  market;  and  for 
communities  in  major  television 
markets,  the  basic  tier  included 
television  broadcast  stations  within 
whose  specified  zone  the  community  of 
the  community  unit  is  located  and 
television  broadcast  stations  licensed  to 
other  designated  communities  of  the 
same  major  television  market;  as  well 
as,  in  all  size  markets,  conmiercial 
television  broadcast  stations  that  were 
significantly  viewed  in  the  community 
of  the  community  unit.  The  zone  of 
protection  afforded  by  the  sports 
blackout  rule  is  generally  35  miles 
siuTounding  the  reference  point  of  the 
broadcast  station's  community  of 
license  in  which  the  live  sporting  event 
is  taking  place.  As  with  the 
Commission's  excliTsivity  rules,  the 
sports  blackout  rule  specifies 
notification  procedures  regarding  the 
sports  programming  to  be  deleted. 
However,  the  time  ft-ame  allowed  for 
notification  is  significantly  shorter  in 
the  case  of  the  sports  blackout  rule,  and 
can  be  as  little  as  24  hours  in  contrast 
to  60  days  for  the  other  niles.  We  seek 
comment  on  whether  the  same  timing 
should  apply  for  both  cable  operators 
and  satellite  carriers. 
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25.  As  with  the  network 
nonduplication  and  syndicated 
exclusivity  rules,  the  sports  blackout 
rule  does  not  apply  to  cable  systems 
with  fewer  than  1 ,000  subscribers.  This 
exemption  is  based  on  the  cost  of  the 
equipment  needed  to  delete 
progranuning.  We  seek  comment  on 
whether  there  is  an  analogous  situation 
for  satellite  carriers.  Will  there  be 
situations  in  which  there  may  be  no 
more  than  1 ,000  subscribers  in  an  area 
subject  to'program  blackout,  and,  if  so, 
is  there  a  significant  cost  to  blacking  out 
this  limited  number  of  subscribers?  We 
seek  specific  information  from  satellite 
carriers  on  the  likelihood  of  the 
occurrence  of  this  situation.  We  seek 
comment  on  these  questions  with 
respect  to  the  network  nonduplication 
and  syndicated  exclusivity  rules,  as  well 
as  the  sports  blackout  rule.  We 
particularly  seek  specific  information 
from  satellite  carriers  on  the 
comparative  costs  per  subscriber  of 
deleting  programming  where  more  than 
or  less  than  1,000  subscriber  households 
are  affected. 

26.  As  noted,  the  sports  blackout  rule 
for  cable  systems  applies  only  in  a 
limited  35  mile  geographic  area 
surrounding  the  relevant  broadcast 
station's  community  reference  point  and 
only  when  no  local  television  station  is 
carrying  the  event.  Typically  this  area 
contains  households  that  can  receive  a 
signal  of  Grade  B  intensity  or  better. 
Because  the  section  119  compulsory 
copyright  license  only  allows  the 
retransmission  of  distant  network 
stations  to  unserved  households,  i.e. 
those  that  cannot  receive  a  signal  of 
Grade  B  intensity,  and  because  the 
existing  sports  blackout  zone  is 
typically  limited  to  an  area  containing 
only  served  households,  we  expect  that 
there  would  be  few  occasions  where  a 
subscriber  residing  within  a  sports 
blackout  zone  would  be  eligible  to 
receive  protected  programming  via 
distant  network  retransmissions  made 
pursuant  to  the  section  119  compulsory 
copyright  license.  Thus,  there  may  be 
very  few  occasions  where,  as  a  practical 
matter,  the  sports  blackout  rule  could  be 
invoked  for  a  satellite  retransmission  of 
network  stations.  It  may,  however, 
present  technical  and  economic 
challenges  to  the  satellite  carrier  to  take 
the  actions  necessary  to  blackout  out  the 
sports  broadcast  in  these  comparatively 
few  situations.  We  seek  comment  on 
this  issue. 

27.  The  SHVIA's  directive  to  apply 
the  network  nonduplication,  syndicated 
exclusivity,  and  sports  blackout  rules  to 
satellite  retransmission  of  nationally 
distributed  superstations  appears  to 
apply  without  any  limitation  based 


upon  a  satellite  carrier's  technical 
ability  to  comply.  The  SHVIA,  however, 
limits  application  of  the  sports  blackout 
rule  to  retransmission  of  network 
stations  "to  the  extent  technically 
feasible  and  not  economically 
prohibitive."  The  legislative  history 
suggests  that  a  "very  serious  economic 
threat  to  the  health  of  the  carrier"  is 
necessary  to  justify  deviating  from  the 
cable  rules.  We  seek  comment 
concerning  the  circumstances  in  which 
the  sports  blackout  rule  should  apply  in 
the  satellite  context,  on  whether  the  35 
mile  zone  is  appropriate  in  the  satellite 
context,  and,  particularly,  on  the 
technical  and  economic  consequences 
related  to  satellite  carriers'  compliance 
with  the  rule. 

28.  We  note  that  satellite  carriers 
routinely  provide  pay-per-view  events 
and  descramble  programming  by  use  of 
"conditional  access"  mechanisms.  With 
regard  to  the  question  of  technical  and 
economic  effects  on  the  satellite  carrier, 
we  ask  whether  conditional  access 
mechanisms  can  be  used  to  blackout 
sports  programming  on  network 
stations.  If  the  satellite  provider  can 
identify  the  households  required  to  be 
blacked  out  for  a  specific  sporting  event, 
would  conditional  access  provide  the 
means  to  initiate  the  blackout?  How 
much  lead  time  would  a  satellite  carrier 
need  if  conditional  access  can  meet  this 
requirement?  What  would  the  cost  be 
per  subscriber  to  implement  sports 
blackout,  as  compared  to  the  other 
exclusivity  rules,  using  conditional 
access?  Commenters  are  asked  to 
address  consideration  of  both  the 
economic  and  technical  considerations 
facing  satellite  carriers. 

29.  Under  the  new  section  122  of  the 
Copyright  Act,  a  satellite  carrier  may 
retransmit  the  signal  of  a  network 
statipn  to  all  subscribers  within  that 
station's  local  market,  which  is  defined 
as  its  Designated  Market  Area  ("DMA"). 
It  is  possible  that  in  areas  in  which  there 
are  two  affiliates  of  the  same  network 
within  the  same  DMA,  a  "served  " 
subscriber  would  be  eligible  to  receive 
both  network  stations  based  on  the 
satellite  carrier's  "local-into-local" 
license  because  the  subscriber  resides  in 
the  DMA  of  the  second  station.  The 
geographic  area  for  purposes  of  the 
sports  blackout  zone  surrounding  one  of 
the  affiliates  is  most  often  smaller  than 
the  DMA.  If  one  of  the  affiliates  is  not 
carrying  the  event,  the  sports  blackout 
rule  can  be  triggered.  If  the  second 
affiliate  is  carrying  the  event,  then  the 
satellite  carrier  might  be  required  to 
blackout  the  event  being  transmitted  by 
the  second  affiliate  to  subscribers  within 
the  35  mile  zone.  Alternatively,  this 
situation  may  never  occur  if,  as  a 


practical  matter,  the  contractual 
arrangements  allow  the  rights  holder  to 
prohibit  both  affiliates  from 
broadcasting  the  event  in  question.  We 
seek  comment  on  whether  the  two- 
afiiliates-in-one  market  scenario  is 
likely  to  occur,  and  whether  the  rules 
should  treat  this  situation  differently 
from  the  retransmission  of  a  distant 
network  station. 

rV.  Additional  Discussion  and  Request 
for  Comment 

30.  We  also  seek  comment,  generally, 
on  how  to  apply  the  terms  of  the  three 
existing  cable  rules  to  satellite  carriers. 
As  discussed,  the  cable  rules  refer  to 
"community  units,"  which  corres'pond 
to  separate  and  discrete  communities  or 
municipal  entities  that  comprise  cable 
systems.  In  the  cable  context,  all  cable 
subscribers  who  are  in  a  commimity 
unit  that  lies  in  whole  or  in  part  within 
the  specified  zone  experience  program 
deletions  if  the  program  is  covered  by 
one  of  these  rules.  There  are,  however, 
no  boundaries  for  satelfite  service  that 
readily  and  necessarily  correspond  to 
the  cable  community  unit.  Is  it 
necessary  to  administer  these  rules  in 
the  satellite  context  using  the  same 
community  unit  concept  that  applies  in 
the  cable  context?  Or.  is  it  more 
appropriate  to  consider  each  household 
served  by  the  satellite  carrier  and 
determine  if  it  is  within  a  broadcaster's 
specified  zone  for  protection  under  the 
rules?  In  either  case,  the  satellite  carrier 
must  be  able  to  determine  the  location 
of  each  subscriber  in  relation  to  the 
relevant  zone  of  protection  for  each 
local  broadcast  television  station.  How 
can  a  satellite  carrier  accurately  locate  a 
subscriber  whose  address  is  a  post  office 
box  or  rural  route  number?  Is  it 
appropriate  to  use  the  subscriber's  zip 
code  for  this  purpose?  We  seek 
comment  on  which  approach  best  serves 
the  purposes  of  the  statute  while  not 
unnecessarily  depriving  satellite 
subscribers  who  are  beyond  the 
specified  zone — but  within  a 
community  unit  that  lies  partially 
within  the  specified  zone — of  ^ 

programming.  We  also  seek  comment  on 
how  the  use  of  DMA  in  the  SHVIA  to 
define  the  local  market  applies  to   • 
determination  of  the  specified  zone  for 
piuposes  of  the  nonduplication. 
syndicated  exclusivity  and  sports 
blackout  rules  in  the  satellite  context. 

31.  The  syndicated  exclusivity  and 
sports  blackout  rules  make  specific 
provision  for  what  type  of  programming 
a  cable  system  may  substitute  for 
progranuning  deleted  pursuant  to  these 
rules.  For  example,  when  a  program  is 
blacked  out  based  on  syndicated  rights, 
a  cable  operator  may  substitute  a 
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program  from  any  other  television 
broadcast  stat  on  and  carry  that 
program.  We  i  eek  comment  on  what 
types  of  progr  imming  and  methods  of 
substitution  ai  e  appropriate  for  sateUite 
carriers.  What  role  do  retransmission 
consent  requii  ements,  as  well  as 
copyright  lice  ising  requirements,  play 
in  determinat;  on  of  substitute 
programming: 

32.  Congres  <  apparently  chose  not  to 
extend  applia  ition  of  the  network 
nonduplication  and  syndicated 
exclusivity  ru  es  to  retransmission  of 
television  broi  idcast  stations  other  than 
nationally  dis  ributed  superstations.  We 
believe  that  th  b  statutory  requirements, 
nevertheless. '  vill  protect  all  contractual 
arrangements  because  the  satellite 
carrier  either  i  leeds  the  retransmission 
consent  of  the  independent  station  or 
voluntarily  co  uplies  with  the 
exclusivity  ani  sports  blackout  rules. 
We  believe,  th  Brefore,  that  the  interests 
of  rights  hold«  rs  and  local  broadcasters 
are  protected,  lut  we  seek  comment  on 
this  issue. 

33.  It  has  b«3n  suggested  that  the 
Commission  consider  certain  additional 
issues  concert  ing  the  distribution  of 
sports  prograi  iming  that  are  related  to, 
but  not  direct!  y  covered  by,  the  SHVIA. 
The  National  ■'ootball  League  sells 
packages  of  pi  ogramming  to  networks 
on  a  national  lasis,  but  different  games 
are  broadcast  ocally  on  a  regional  basis, 
often  in  two-g  ime  packages.  To  the 
extent  that  brt  adcasts  of  games  are 
carried  into  la  cal  markets  on  distant 
broadcast  sign  als  via  satellite,  the 
network  nond  aplication  and  other  rules 
involved  in  th  is  proceeding  appear  to 
offer  neither  t  le  stations  nor  the  leagues 
involved  any  )rotection  beyond  the 
rights  to  the  p  irticular  games  that  local 
stations  are  at  thorized  to  broadcast.  In 
light  of  the  SI-  VIA's  restrictions  on 
households  th  Jt  are  eligible  to  receive 
distant  netwoi  k  signals,  it  is  not  clear  to 
what  extent  c<  rriage  of  distant  signals 
providing  diff  ;rent  games  merits 
remedial  actic  n.  We  seek  conunent  on 
the  question  of  how  the  patterns  of 
sports  carriag(  involved  are  addressed 
by  the  new  lai  \i,  and  whether  they  can 
and  should  be  addressed  in  the 
regulations  th  j  Commission  is  required 
to  adopt  pursi  lant  to  it. 

34.  We  note ,  too.  that  WPIX.  KTLA. 
and  KWGN  ar  ?  WB  affiliates  and  WSBK 
and  WWOR  a  e  UPN  affiliates;  thus  all 
are  both  "net\  ^ork  stations"  as  well  as 
"nationa]ly  distributed  superstations," 
pursuant  to  tl  e  definitions  in  the 
SHVIA.  Shou  d  the  exclusivity  rules 
apply  to  blacli  out  programming  on  a 
local  station  i  that  station  is  also  a 
nationally  dis  ributed  superstation  or 
should  the  sta  tion  be  treated  only  as  a 


local  station  within  its  local  market, 
notwithstanding  that  it  is  a  nationally 
distributed  superstation  outside  its 
market?  We  note  by  way  of  analogy  that, 
in  the  context  of  mandatory  cable 
carriage,  we  have  concluded  that  local 
commercial  stations  do  not  become 
superstations  until  such  time  as  they  are 
retransmitted  via  satellite  outside  their 
market,  an  activity  uiu'elated  to  their 
status  as  local  conunercial  broadcast 
stations  within  their  market.  We  seek 
comment  on  the  applicability  of  that 
conclusion  in  the  satellite  context. 

35.  In  addition,  if  we  decide  that  it  is 
necessary  for  the  satellite  carrier  rules 
for  sports  blackout  protection  for 
network  stations  to  differ  from  sports 
blackout  protection  for  nationally 
distributed  superstations  due  to 
technical  feasibility  and  economic 
prohibitions,  we  seek  comment  on 
whether  the  sports  blackout  protection 
for  these  stations  should  apply  to  them 
as  superstations,  rather  than  as  network 
stations. 

36.  Section  339(b)(1)  and  the  relevant 
part  of  the  Joint  Explanatory  Statement 
are  silent  regarding  application  of  the 
exclusivity  and  sports  blackout  rules  to 
the  retransmission  of  digital  broadcast 
signals.  In  the  pending  proceeding 
considering  cable  mandatory  carriage  of 
digital  signals,  we  requested  comment 
on  how  these  cable  rules  would 
function  for  cable  carriage  of  digital 
signals.  Similarly  here,  we  question 
whether  Congress  intended  to  apply 
these  rules  to  satellite  retransmission  of 
digital  broadcast  signals.  We  note  that 
the  SHVIA  can  be  read  as  applying  to 
both  analog  and  digital  broadcast 
signals.  An  alternative  interpretation  is 
that  Congress  was  only  concerned  about 
the  carriage  of  analog  signals  given  that 
elsewhere  in  the  statute  Congress 
expressly  mentioned  digital  signals  and, 
presumably,  could  have  done  so  in  this 
context  as  well.  We  seek  comment  on 
whether  and  how  the  exclusivity  rules 
could  apply  to  satellite  carriage  of 
digital  broadcast  signals,  and  whether 
there  is  a  meaningful  distinction 
between  analog  and  digital  carriage 
issues  for  satellite  carriers  in  this 
context. 

37.  As  a  final  matter,  we  note  that 
several  sections  of  the  existing  cable 
rules  contain  outdated  cross-references 
to  other  sections  of  the  rules.  We 
welcome  comment  on  these  and  any 
other  such  corrections  that  are  needed. 
For  example,  §  76.67  contains  a 
reference  to  §  76.5(gg)  for  purposes  of 
identifying  the  broadcast  television 
stations  that  trigger  the  rule's 
application.  Section  76.5(gg)  has  been 
eliminated.  The  Commission  deleted 

§  76.5(gg)  in  its  1993  Order  rescinding 


cable  service  rate  regulation.  We  seek 
conunent  on  whether  we  should 
reinstate  a  standard  based  upon  the 
original  criteria  incorporated  into 
§  76.5(gg)  or  adopt  a  new  standard.  In 
addition,  we  welcome  comment  on 
changes  to  the  application  of  the  rules 
in  the  cable  context  to  the  extent 
necessary  or  desirable  for  harmonizing 
the  regulatory  requirements  among  the 
affected  parties.  Also,  existing  §  76.5(ii) 
references  §  76.5{o).  The  correct 
reference  should  be  to  §  76.5(m). 
Furthermore,  the  existing  Note  to 
§  76.92  references  §  76.658(m)  in  the  last 
sentence.  The  correct  reference  should 
be  to  §  73.658(m),  as  correctly  stated  in 
the  second  sentence  of  the  Note. 

38.  In  addition,  §  76.51  lists  the  top 
100  television  markets  in  the  United 
States.  The  "Los  Angeles-San 
Bernardino-Corona-Fontana-Riverside, 
Calif."  market  is  listed  at  §  76.51(a)(2). 
In  1995,  the  Commission  redesignated 
the  "Los  Angeles-San  Bernardino- 
Corona-Fontana-Riverside,  Calif.," 
market  as  the  "Los  Angeles-San 
Bernardino-Corona-Riverside-Anaheim, 
Calif."  market.  However,  the  published 
amendment  to  §  76.51(a)  intended  to 
effectuate  the  foregoing  change 
inadvertently  amended  §  76.51(a)(28). 
rather  than  §  76.51(a)(2).  As  a  result,  the 
redesignated  "Los  Angeles-San 
Bernardino-Corona-Riverside- Anaheim, 
Calif."  market  is  listed  as  §  76.51(a)(28) 
and  the  "Los  Angeles-San  Bernardino- 
Corona-Fontana-Riverside,  Calif." 
market  still  is  listed  as  §  76.51(a)(2).  The 
"Tampa-St.  Petersburg-Clearwater, 
Florida"  market,  which  was  listed  at 

§  76.51(28)  at  the  time  the  Commission 
adopted  the  Los  Angeles  Redesignation 
Order,  was  deleted  inadvertently  from 
§  76.51(a)(28)  and  currently  is  not  listed 
elsewhere  in  §  76.51.  The  correct 
reference  in  §  76.51(a)(2)  should  be  to 
the  "Los  Angeles-San  Bernardino-  • 

Corona-Riverside- Anaheim,  Calif." 
market.  The  correct  reference  in 
§  76.51(a)(28)  should  be  to  the  "Tampa- 
St.  Petersburg-Clearwater,  Florida" 
market. 

V.  Administrative  Matters  - 

A.  Ex  Parte  Rules 

39.  This  proceeding  will  be  treated  as 
a  "permit-but-disclose"  proceeding 
subject  to  the  "permit-but-disclose" 
requirements  under  §  1.1206(b)  of  the 
rules.  Ex  parte  presentations  are 
permissible  if  disclosed  in  accordance 
with  Commission  rules,  except  during 
the  Sunshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  summarizing  a 
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presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  §  1.1206(b)(2),  as  revised. 
Additional  rules  pertaining  to  oral  and 
written  presentations  are  set  forth  in 
§  1.1206(b). 

B.  Filing  of  Comments  and  Reply 
Comments 

40.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  or  before 
February  7,  2000  and  reply  comments 
on  or  before  February  28,  2000. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  ("ECFS")  or  by  filing 
paper  copies.  Comments  filed  through 
the  ECFS  can  be  sent  as  an  electronic 
file  via  the  Internet  to  <http://www.fcc/ 
e-file/ecfs.html>.  Generally,  only  one 
copy  of  an  electronic  submission  must 
be  filed.  If  multiple  docket  or 
rulemaking  nujnbers  appear  in  the 
caption  of  this  proceeding,  however, 
commenters  must  transmit  one 
electronic  copy  of  the  comments  to  each 
docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name,  Postal 
service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 

41.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
If  more  than  one  docket  or  rulemaking 
number  appears  in  the  caption  of  this 
proceeding  commenters  must  submit 
two  additional  copies  for  each 
additional  docket  or  rulemaking 
nimiber.  All  filings  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW,  Washington.  DC  20554.  The 
Cable  Services  Bureau  contact  for  this 
proceeding  is  Eloise  Gore  at  (202)  418- 
7200,  TTY  (202)  418-7172,  or  at 
egore@fcc.gov. 

42.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 


comments  on  diskette.  Parties  should 
submit  diskettes  to  Eloise  Gore,  Cable 
Services  Bureau,  445  12th  Street  NW, 
Room  4-A802,  Washington,  DC  20554. 
Such  a  submission  should  be  on  a  3.5- 
inch  diskette  formatted  in  an  IBM 
compatible  form  using  MS  DOS  5.0  and 
Microsoft  Word,  or  compatible  software. 
The  diskette  should  be  accompanied  by 
a  cover  letter  and  should  be  submitted 
in  "read  only"  mode.  The  diskette 
should  be  clearly  labeled  with  the 
party's  name,  proceeding  (including  the 
lead  docket  number  in  this  case  [CS 
Docket  No.  OQ-2]),  type  of  pleading 
(comments  or  reply  comments),  date  of 
submission,  and  the  name  of  the 
electronic  file  on  the  diskette.  The  label 
should  also  include  the  following 
phrase  "Disk  Copy — Not  an  Original." 
Each  diskette  should  contain  only  one 
party's  pleadings,  referable  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
1231  20th  Street,  NW,  Washington,  DC 
20036.  Written  comments  by  the  public 
on  the  proposed  information  collections 
are  due  March  3,  2000.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collections  on  or  before  April  3,  2000. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collection{s)  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  Washington,  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov  and  to 
Virginia  Huth,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street,  NW, 
Washington,  DC  20503  or  via  the 
Internet  to  vhuth@omb.eop.gov. 

C.  Paperwork  Reduction  Act  Statement 
and  Initial  Regulatory  Flexibility  Act 
Statement 

Papenvork  Reduction  Act:  This  NPRM 
contains  a  proposed  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collection(s)  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  OMB  notification  of 
action  is  due  April  3,  2000.  Comments 
should  address:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performemce  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Control  Number:  3060-xxxx. 

Title:  Implementation  of  the  Satellite 
Home  Viewer  Improvement  Act  of  1999: 
Application  of  Network 
Nonduplication,  Syndicated 
Exclusivity,  and  Sports  Blackout  Rules 
to  Satellite  Retransmission. 

Type  of  Review:  New  collection  or 
revision  of  existing  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  Satellite 
carriers — xxxx. 

Estimated  Time  Per  Response:  xxxx 
hours. 

Total  Annual  Burden:  xxxx. 

Cost  to  Respondents:  xxxx. 

Needs  and  Uses:  Congress  directed 
the  Commission  to  adopt  regulations 
that  apply  network  nonduplication, 
syndicated  program  exclusivity,  and 
sports  blackout  requirements  to  satellite 
carriers  pursuant  to  the  changes 
outlined  in  the  Satellite  Home  Viewer 
Improvement  Act  of  1999.  The 
availability  of  such  information  will 
serve  the  piupose  of  informing  the 
public  of  the  method  of  broadcast  signal 
carriage. 

Initial  Regulatory  Flexibility  Analysis 

a.  As  required  by  the  Regulatory 
Flexibihty  Act  ("RFA"),  the 
Commission  has  prepared  this  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  possible  policies  and  rules  that 
would  result  from  this  Notice  of 
Proposed  Rulemaking  ("Notice"). 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  Notice  provided.  The 
Commission  will  send  a  copy  of  the 
Notice,  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

b.  Need  for,  and  Objectives  of,  the 
Proposed  Rule  Changes.  On  November 
29.  1999,  the  Satellite  Home  Viewer 
Improvement  Act  of  1999  was  enacted 
("SHVIA").  Section  1008  of  die  SHVIA 
creates  a  new  section  339  of  the 
Communications  Act  entitled  "Carriage 
of  Distant  Television  Stations  by 
Satellite  Carriers."  The  Notice  discusses 
adoption  of  implementing  regulations 
relating  to  the  cable  rules  concerning 
network  nonduplication,  syndicated 
program  exclusivity,  and  sports 
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broadcasts  to  satellite  carriers.  Section 
339(b)  directs  the  Commission  to  apply 
these  three  ca  ]le  rules  to  satellite 
carriers'  retra  ismission  of  nationally 
distributed  su  perstations  to  subscribers. 
The  Commiss  on  is  also  to  apply  the 
sports  broadc  ists  rule  to  satellite 
carrier's  retransmission  of  network 
stations  to  sul  tscribers,  but  only  to  the 
extent  techni(  ally  feasible  and  not 
economically  prohibitive. 

c.  Legal  Bat  is.  The  authority  for  the 
action  propos  3d  in  this  rulemaking  is 
contained  in  s  ections  1,  4(i)  and  (j),  339 
of  the  Commi  nications  Act  of  1934,  as 
amended.  47  J.S.C.  151. 154(i}  and  (j), 
and  339. 

d.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Ruins  Will  Apply.  The  IRFA 
directs  the  Commission  to  provide  a 
description  ol  and,  where  feasible,  an 
estimate  of  th  i  number  of  small  entities 
that  will  be  al  "ected  by  the  proposed 
rules.  The  IRI A  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization.'  and  "small  business 
concern"  under  Section  3  of  the  Small 
Business  Act.  Under  the  Small  Business 
Act.  a  small  b  isiness  concern  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  Held 
of  operation;  iind  (3)  satisfies  any 
additional  cri  eria  established  by  the 
Small  Busine!  s  Administration 
("SBA").  The  rules  we  may  adopt  as  a 
result  of  the  ^  otice  will  affect  television 
station  licens(  «s,  satellite  carriers  and 
video  progran  i  distributors  and  delivery 
services. 

e.  Televisio  i  Stations.  The  proposed 
rules  and  poli:ies  will  apply  to 
television  bro  idcasting  licensees.  The 
Small  Busine:  s  Administration  defines 

a  television  bi  oadcasting  station  that  has 
no  more  than  S10.5  million  in  annual 
receipts  as  a  s  nail  business.  Television 
broadcasting :  tations  consist  of 
establishment  s  primarily  engaged  in 
broadcasting  <  isual  programs  by 
television  to  t  le  public,  except  cable 
and  other  pay  television  services. 
Included  in  d  is  industry  are 
commercial,  religious,  educational,  and 
other  televisic  n  stations.  Also  included 
are  establishn  lents  primarily  engaged  in 
television  bro  idcasting  and  which 
produce  tapec  television  program 
materials.  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  uncfer  another  SIC  number. 
There  were  1 .509  television  stations 
operating  in  the  nation  in  1992.  That 
number  has  n  mained  fairly  constant  as 
indicated  by  t  le  approximately  1,579 
operating  full  power  television 


broadcasting  stations  in  the  nation  as  of 
May  31,  1998. 

f  Thus,  the  proposed  rules  will  affect 
many  of  the  approximately  1,579 
television  stations;  approximately  1,200 
of  those  stations  are  considered  small 
businesses.  These  estimates  may 
overstate  the  number  of  small  entities 
since  the  revenue  figiires  on  which  they 
are  based  do  not  include  or  aggregate 
revenues  from  non-television  affiliated 
companies. 

g.  In  addition  to  owners  of  operating 
television  stations,  any  entity  diat  seeks 
or  desires  to  obtain  a  television 
broadcast  license  may  be  affected  by  the 
proposals  contained  in  this  item.  The 
number  of  entities  that  may  seek  to 
obtain  a  television  broadcast  license  is 
unknown.  We  invite  comment  as  to 
such  number. 

h.  Small  Multiple  Video  Program 
Distributors  ("NfVPDs"):  SBA  has 
developed  a  definition  of  small  entities 
for  cable  and  other  pay  television 
services,  which  includes  all  such 
companies  generating  $1 1  million  or 
less  in  annual  receipts.  This  definition 
includes  cable  system  operators,  direct 
broadcast  satellite  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems  and  subscription 
television  services.  According  to  the 
Census  Bureau  data  from  1992,  there 
were  1,758  total  cable  and  other  pay 
television  services  and  1,423  had  less 
than  $11  million  in  revenues.  We 
address  services  individually  to  provide 
a  more  precise  estimate  of  small  entities. 

i.  Direct  Broadcast  Satellite  ("DBS"): 
There  are  four  licenses  of  DBS  services 
under  Part  100  of  the  Commission's 
Rules.  Three  of  those  licensees  are 
currently  operational.  Two  of  the 
licensees  which  are  operational  have 
annual  revenues  which  may  be  in 
excess  of  the  threshold  for  a  small 
business.  The  Commission,  however, 
does  not  collect  annual  revenue  data  for 
DBS  and,  therefore,  is  unable  to 
ascertain  the  number  of  small  DBS 
licensees  that  could  be  impacted  by 
these  proposed  rules.  DBS  service 
requires  a  great  investment  of  capital  for 
operation,  and  we  acknowledge  that 
there  are  entrants  in  this  field  that  may 
not  yet  have  generated  $11  million  in 
annual  receipts,  and  therefore  may  be 
categorized  as  a  small  business,  if 
independently  owned  and  operated. 

j.  Home  Satellite  De7iVe/y  ("HSD"): 
The  market  for  HSD  service  is  difficult 
to  quantify.  Indeed,  the  service  itself 
bears  little  resemblance  to  other  MVPDs. 
HSD  owners  have  access  to  more  than 
265  channels  of  programming  placed  on 
C-band  satellites  by  programmers  for 
receipt  and  distribution  by  MVPDs,  of 
which  115  channels  are  scrambled  and 


approximately  150  are  unscrambled. 
HSD  owners  can  watch  unscrambled 
channels  without  paying  a  subscription 
fee.  To  receive  scrambled  channels, 
however,  an  HSD  owner  must  purchase 
an  integrated  receiver-decoder  fi'om  an 
equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  package.  Thus,  HSD  users 
include:  (1)  Viewers  who  subscribe  to  a 
packaged  programming  service,  which 
affords  them  access  to  most  of  the  same 
programming  provided  to  subscribers  of 
other  MVPDs;  (2)  viewers  who  receive 
only  non-subscription  programming; 
and  (3)  viewers  who  receive  satellite 
programming  services  illegally  without 
subscribing.  Because  scrambled 
packages  of  programming  are  most 
specifically  intended  for  retail  * 

consumers,  these  are  the  services  most 
relevant  to  this  discussion. 

k.  According  to  the  most  recently 
available  information,  there  are 
approximately  30  program  packages 
nationwide  offering  packages  of 
scrambled  programming  to  retail 
consumers.  These  program  packages 
provide  subscriptions  to  approximately 
2,314,900  subscribers  nationwide.  This 
is  an  average  of  about  77,163  subscribers 
per  program  package.  This  is 
substantially  smaller  than  the  400,000 
subscribers  used  in  the  Commission's 
definition  of  a  small  MSO.  Furthermore, 
because  this  is  an  average,  it  is  likely 
that  some  program  packages  may  be 
substantially  smaller. 

1.  Entities  which  may  be  indirectly 
affected  by  the  rules  we  may  adopt  as 
a  result  of  the  Notice  are  cable  television 
systems. 

m.  Cable  Systems:  The  Commission 
has  developed,  with  SBA's  approval, 
oui  own  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1,439  cable  operators  that  qualified  as 
small  cable  companies  at  the  end  of 
1995.  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  1,439 
small  entity  cable  systems  operators  that 
may  be  affected  by  the  decisions  and 
rules  emanating  out  of  the  Notice. 

n.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  cdl  subscribers  in  the  United 
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States  and  is  not  affiliate  with  any  entity 
or  entities  whose  gross  annual  revenues 
in  the  aggregate  exceed  $250,000,000." 
The  Commission  has  determined  that 
there  are  61,700,000  subscribers  in  the 
United  States.  Therefore,  an  operator 
serving  fewer  than  617,000  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  617,000  subscribers  or 
less  totals  approximately  1,450. 
Although  it  seems  certain  that  some  of 
these  cable  system  operators  are 
affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000, 
we  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
cable  system  operators  that  would 
qualify  as  small  cable  operators  under 
the  definition  in  the  Commimications 
Act.  It  should  be  further  noted  that 
recent  industry  estimates  project  that 
there  will  be  a  total  of  64,000,000 
subscribers  and  we  have  based  our  fee 
revenue  estimates  on  that  figure. 

o.  Description  of  Projected  Reporting, 
Recordkeeping  and  other  Compliance 
Requirements.  In  order  to  implement 
Section  1008  of  the  Satellite  Home 
Viewer  Improvement  Act  of  1999, 
which  creates  a  new  Section  339  of  the 
Communications  Act,  the  Commission 
has  proposed  to  add  new  rules  and 
modify  others,  as  the  provisions  at  issue 
previously  were  applicable  only  to 
cable.  We  have  yet  to  determine 
whether  to  amend  existing  provisions  of 
the  Commission's  rules,  or  to  adopt 
some  other  regulatory  framework  or 
procedures.  There  are  compliance 
requirements  involving  the 
nonduplication  protection,  syndicated 
exclusivity,  and  sports  blackout  rules. 
To  exercise  nonduplication  protection 
and  syndicated  exclusivity  protection, 
the  rights  holder  to  specific  network  or 
syndicated  programming  will  have  to 
notify  and  report  to  the  satellite  carrier, 
and  do  so  within  60  days  of  the  signing 
of  a  contract  affording  exclusivity  rights. 
Such  notification  and  reporting  is 
required  to  take  place  within  a  shorter 
time  period  in  the  sports  blackout 
context.  In  certain  instances,  staff  may 
have  to  dedicate  time  and  effort  to 
monitoring  and  ensuring  that 
notifications  are  properly  given  in  a 
timely  manner  to  satellite  carriers. 

p.  There  may  be  costs  associated  with 
hiring  accounting  or  engineering 
personnel,  as  there  may  be  instances 
where  entities  may  have  to  provide 
detailed  information  relating  to  such 
aspects  of  their  particular  operations. 
Specifically,  costs  here  may  relate 


possibly  to  conducting  engineering 
studies  to  accurately  determine  zones  of 
protection.  Further,  there  will  likely  be 
costs  in  equipment  necessary  to  carry 
out  deletions.  The  Commission 
recognized  the  significant  costs 
involved  in  implementing  deletions  and 
exempted  systems  having  1 ,000  or  fewer 
subscribers. 

q.  In  terms  of  record  keeping,  entities 
may  have  to  keep  a  record  of  the 
contractual  terms  and  agreements  and 
may  be  required  to  maintain  such 
information  within  their  business 
environment.  At  this  time,  small 
businesses  might  not  be  impacted 
differently  in  any  of  the  above,  but  we 
seek  comment  on  these  matters. 

r.  Steps  Taken  to  Minimize  Significant 
Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered.  The 
RFA  requires  an  agency  to  describe  any 
significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

s.  As  indicated,  the  provisions  of 
Section  339  refer  to  superstations  and 
network  stations,  in  terms  of  television 
broadcast  stations.  This  legislation, 
however,  applies  to  small  entities  and 
large  entities  equally.  The  Commission 
acknowledges  that  consideration  should 
be  given  to  possible  differences  in  size 
of  entities,  as  evidenced  by  the  fact  that 
there  are  certain  exemptions  in  the 
application  of  these  rules.  Overall,  at 
this  time,  small  entities  are  not  treated 
differently  and  might  not  be  impacted 
differently,  but  we  seek  comment. 

t.  Federal  Rules  Which  Duplicate, 
Overlap,  or  Conflict  with  the 
Commission 's  Proposals.  None. 

VI.  Ordering  Clauses 

43.  Pursuant  to  section  1008  of  the 
Satellite  Home  Viewer  Act  of  1999, 
section  339(b)(1)  of  the  Communications 
Act  of  1934,  as  amended,  notice  is 
hereby  given  of  the  proposals  described 
in  this  Notice  of  Proposed  Rulemaking. 

44.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center  shall  send  a  copy  of 
this  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 


Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  Television. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  95 

[WT  Docket  No.  99-366;  FCC  99-414] 

Authorizing  the  Use  of  406.025  MHz  for 
Personal  Locator  Beacons  (PLB) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Commission's  rules  to 
establish  a  new  subpart  H — Personal 
Locator  Beacons  under  part  95  of  the 
Commission's  rules  to  permit  the  use  of 
406.025  MHz  for  PLBs.  The  action  will 
provide  individuals  in  remote  areas  a 
means  to  alert  others  of  an  emergency 
situation  and  help  search  and  rescue 
(SAR)  personnel  locate  those  in  distress. 
DATES:  Comments  must  be  submitted  on 
or  before  February  24,  2000  and  reply 
comments  are  due  on  or  before  March 
10,  2000.  Written  comments  by  the 
public  on  the  proposed  information 
collection  are  due  on  or  before  March 
27,  2000.  Written  comments  must  be 
submitted  to  the  Office  of  Management 
and  Budget  on  proposed  information 
collections  on  or  before  March  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  Shaffer,  Wireless 
Telecommunications  Bureau  at  (202) 
418-0680. 

SUPPLEMENTARY  INFORMATION:  1.  This  is 
a  summary  of  the  Commission's  Notice 
of  Proposed  Rule  Making  FCC  99-414, 
adopted  on  December  28,  1999,  and 
released  on  date.  The  full  text  of  this 
Notice  of  Proposed  Rule  Making  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  CY  A257, 
445  12th  Street,  S.W.,  Washington,  D.C. 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  N.W.. 
Washington,  D.C.  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

2.  On  June  3,  1993,  the  National 
Oceanic  and  Atmospheric  ^ 
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Alaska  State  Troopers,  all  of  which 
participate  in  the  PLB  program.  State 
and  Federal  agencies,  as  well  as  private 
businesses  and  individuals  utilize  the 
developmental  program.  During  the 
1997  calendar  year  the  developmental 
program  resulted  in  28  activations  by 
PLB  users,  with  only  2  "false" 
activations.  It  is  believed  that  this 
developmental  program  has  contributed 
to  the  efficient,  timely  and  safe  usage  of 
SAR  resources  in  Alaska.  It  is  further 
believed  that  the  statewide  support  of 
the  PLB  program  has  been  a  key  to  its 
success. 

5.  In  response  to  NOAA's  petition,  the 
Interagency  Committee  on  Search  and 
Rescue  (ICSAR)  formed  a  PLB  Working 
Group  to  develop  recommendations  for 
PLB  use  generally  in  the  United  States. 
On  September  21,  1995,  the  Working 
Group  concluded  that  the  federal  SAR 
community  should  support 
implementation  of  406  MHz  PLBs  and 
invited  the  Radio  Technical 
Commission  for  Maritime  (RTCM) 
Services  to  finalize  the  technical 
standards.  On  February  10,  1997,  the 
RTCM  issued  final  406  MHz  PLB 
technical  standards.  Currently,  there  is 
no  PLB  equipment  that  is  type  accepted 
in  the  United  States.  On  February  28, 
1996,  the  ICSAR  filed  a  letter  supporting 
NOAA's  petition  and  made  several 
recommendations  for  implementation  of 
406  MHz  PLBs. 

6.  In  the  1983  Mobile  World 
Administrative  Radio  Conference  for  the 
Mobile  Services  (MOB-83),  the 
fi^quency  406.025  MHz  was  allocated 
for  the  exclusive  use  of  low-power, 
earth-to-space  emergency  position 
indicating  radiobeacons.  On  August  24, 
1988,  the  Commission  adopted  rules 
authorizing  the  use  of  this  frequency  for 
EPIRBs  in  the  Maritime  Radio  Services. 
On  May  3, 1993,  the  Commission  also 
adopted  rules  authorizing  the  use  of  this 
frequency  for  ELTs  in  the  Aviation 
Radio  Services.  As  an  integral  part  of 
these  rule  amendments,  the  Commission 
adopted  technical  standards  for  such 
radiobeacons.  The  Commission's 
experience  to  date  with  EPIRBs  and 
ELTs  that  operate  on  this  frequency  has 
been  favorable.  Further,  NOAA  and  the 
United  States  Coast  Guard  (Coast  Guard) 
believe,  based  on  experience  gained 
from  the  State  of  Alaska  developmental 
program,  that  406  MHz  distress  alerting 
would  benefit  individual  users  in 
remote  areas.  Accordingly,  we  propose 
to  amend  our  rules  to  authorize  the  use 
of  406.025  MHz  for  PLBs. 

7.  Rule  part.  Currently,  radio  beacons 
authorized  to  operate  on  406.025  MHz 
are  regulated  in  the  maritime  radio 
service  rules  and  the  aviation  radio 
services  rules  and  under  parts  80  and  87 


of  the  Commission's  rules,  47  CFR  parts 
80  and  87,  respectively.  In  these 
services,  radiobeacons  are  associated 
with  particular  ships  or  aircraft  and  may 
be  used  to  alert  SAR  resources  when  the 
ship  or  aircraft  is  in  distress,  and  for  no 
other  purpose.However,  the  proposed 
new  service  using  406  MHz  PLBs  is 
intended  to  satisfy  the  individual 
distress  alerting  needs  of  the  general 
public.  Region  20  recommends,  that,  to 
provide  service  to  a  broad  range  of  users 
the  Commission  regulate  the  use  of 
PLBs  under  the  Personal  Radio  Service 
rules,  part  95  of  the  Commission's  rules, 
47  CFR  part  95.  We  agree  and  therefore 
we  propose  to  establish  a  new  subpart 
H — Personal  Locator  Beacons  (PLB) 
under  part  95  of  the  Commission  rules. 

8.  License  Requirement.  The  ICSAR 
recommends  that  access  to  406  MHz 
PLBs  should  be  restricted.  It  notes  that 
there  are  individuals  states,  such  as 
Alaska,  which  desire  and  are  willing  to 
accept  responsibility  by  managing  a  406 
MHz  PLB  program.  It  therefore 
reconunends  that  individual  state 
authorities  be  allowed  to  choose  to  be 
authorized  by  the  Commission  as  PLB 
program  manager.  Under  such  an 
approach,  a  state  would  manage  the  use 
of  406  MHz  PLBs  within  its 
geographical  boundaries  and  be 
responsible  for  designating  a  single 
point  of  contact  for  receiving  and 
responding  to  406  MHz  PLB  distress 
alerts  relayed  by  NOAA.  States  and  their 
points  of  contact  for  NOAA  would  enter 
into  Memorandum  of  Understanding 
with  NOAA,  the  United  States  Air  Force 
Resource  Coordination  Center,  and  the 
appropriate  United  States  Coast  Guard's 
Rescue  Coordination  Center  for 
coordinating  response  to  the  distress 
alert.  For  those  choosing  not  to  be 
authorized  by  the  Commission  or  to 
designate  of  a  single  point  of  contact  for 
NOAA,  the  ICSAR  recommends  that 
land-based  distress  alerts,  including 
new  406  MHz  PLB  alerts,  continue  to  be 
handled  under  current  procedures.  The 
current  procedures  for  alerts  replayed 
by  NOAA  are  that  with  prior 
coordination  and  mutual  agreement, 
land-based  alerts  are  replayed  by  the 
Untied  States  Air  Force  Rescue 
Coordination  Center  to  points  of 
contract  designated  by  the  state.  We 
seek  comment  on  this  approach, 

9.  Because  of  the  proposed  broad 
eligibility  and  operational  provisions  for 
PLBs,  recognized  that  there  are  millions 
of  potential  users.  We  believe  that 
individually  licensing  each  one  would 
be  unnecessary  burdensome  on  the 
Commission  without  concomitant 
public  interest  benefit.  Notably,  on 
October  18,  1996,  the  Commission 
decided  to  license  EPIRBs  and  ELTs  by 
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rule,  which  eliminated  individual 
licenses.  We  note,  however,  that  the 
current  ELT/EPIRB  system  has  been 
designed  specifically  to  handle  aircraft 
and  ships  in  distress  rather  than  to 
accommodate  the  general  public.  We  are 
concerned  that  the  addition  of  a  large 
number  of  users,  especially  users 
unfamiliarly  with  the  use  of  radio,  could 
hamper  the  present  system.  For  these 
reasons,  we  agree  with  the  ICSAR  that 
individual  406  MHz  PLBs  should  be 
authorized  by  rule.  We  also  agree  with 
the  ICSAR  that  a  state-managed  PLB 
program  could  provide  for  more 
effective,  efficient  and  timely 
management  of  406  MHz  OLB  alerts. 
Therefore,  we  seek  comment  on  the 
following  issues: 

(a)  Whether  PLB  management  by 
individual  states  will  foster  sufficiently 
effective  SAR  service? 

(b)  Should  individual  states  be 
granted  an  authorization,  and  if  so, 
whether  states  have  the  policy  and 
technical  expertise  to  implement  the 
ICSAR  recommended  state 
authorization  Plan?  We  are  particularly 
interested  in  comment  from  the 
individual  states  regarding  this  matter 
because  no  state  has  requested  state 
licensing. 

(c)  If  individual  states  are  licensed, 
what  should  be  the  process  and 
procedures  by  which  such  licenses  are 
granted.  Specifically,  should  the 
authorizations  be  granted  to  the 
Governor,  or  an  agency/organization 
designated  by  the  Governor?  We  also 
seek  comment  on  whether  any  relevant 
differences  in  structures  of  various  state 
governments  would  affect  the  licensing 
of  states. 

(d)  Other  flexible  licensing 
approacHfes  that  might  promote  the 
efficient  and  controlled  use  of  406  MHz 
PLBs. 

10.  Currently,  NOAA  administers  and 
maintains  a  database  for  406  MHz 
EPIRBs  and  ELTs  that  contain  more  than 
50,000  unique  identification  codes  and 
registration  information  for  these 
beacons.  We  note  that  registration  by 
EPIRB  and  ELT  beacon  owners  in  this 
database  currently  is  mandatory,  as  well 
as  strongly  encouraged  through 
education  programs  by  the  Coast  Guard 
and  NOAA.  Manufacturers  are  required, 
by  rule,  to  program  into  each  EPIRB  or 
ELT  a  unique  code  and  provide  an 
equipment  plate  or  label  on  each  406 
MHz  EPIRB  or  ELT  displaying  the 
unique  NOAA  identification  code  and 
registration  instructions.  Manufacturers 
must  also  include  a  pre-paid,  pre- 
addressed  post  card  soliciting  the 
owner's  name  and  address,  telephone 
nimiber.  the  type  of  ship  or  aircraft  and 
the  imique  identification  code  for 


registration  in  NOAA's  database.  It  is 
our  imderstanding  that  when  the 
distress  signal  is  relayed  to  a  rescue 
coordination  center  the  registration 
information  is  available  to  SAR 
personnel.  With  respect  to  registration 
with  NOAA.  we  propose  to  treat  406 
MHz  PLBs  in  the  same  maimer  that  we 
treat  406  MHz  EPIRBs  or  ELTs.  We 
proposed  to  require  manufacturers  to 
program  each  406  MHz  PLB  with  a 
unique  code  and  to  provide  on  each  406 
MHz  PLB  a  plate  or  label  containing  the 
registration  instructions.  Additionally, 
we  propose  to  require  manufacturers  to 
include  with  each  marketed  406  MHz 
PLB  a  pre-addressed  post  card  soliciting 
the  name,  address,  telephone  number, 
and  identification  code  of  the  owner  for 
registration  in  NOAA's  database.  We 
invite  comment  on  these  proposals  and 
any  alternatives  thereto. 

11.  We  propose  that  406  MHz  PLBs  be 
required  to  comply  with  the  technical 
standards  in  the  Radio  Technical 
Commission  for  Maritime  (RTCM) 
Service  document  RTCM  Recommended 
Standards  for  406  MHz  Satellite 
Personal  Locator  Beacons  (PLBs). 
Accordingly,  we  propose  to  incorporate 
the  RTCM  technical  standards  by 
reference  in  part  95  of  our  rules.  We 
seek  comment  on  this  proposal.  We  also 
seek  comment  on  the  following  issues: 

(a)  Are  there  applicable  international 
requirements  not  covered  in  RTCM's 
technical  standards? 

(b)  Should  PLBs  capable  of  operating 
on  406.025  MHz  be  certified  as  meeting 
COSPASS/SARSAT  standards  by  an 
independent  laboratory  as  is  required 
for  406.025  MHz  EPIRBs  or  is  the 
Commission's  certification  process 
sufficient? 

12.  The  406  MHz  PLB  is  primarily 
intended  to  provide  a  distress  and 
alerting  capacity  for  use  by  the  general 
public  in  life  threatening  situations  in  a 
remote  environment  after  all  other 
meeuis  of  notifying  SAR  responders  (e.g., 
telephone,  radio)  have  been  exhausted. 
Accordingly,  we  have  proposed  to 
establish  a  new  Subpart  H — Personal 
Locator  Beacons  (PLB)  under  part  95  of 
the  Commission  rules  to  permit  the  use 
of  406.025  MHz  for  personal  locator 
beacons.  Fiulher.  we  have  proposed  to 
license  individual  406  MHz  PLBs  by 
rule  and  require  registration  of  406  MHz 
PLB  with  NOAA.  We  befieve  that  these 
proposals  further  the  public  interest 
because  they  are  aimed  at  facilitating 
the  use  of  radio  spectrum  to  increase 
safety  of  the  general  public. 

Procedural  Matters 

13.  £",v  Parte  Presentations.  This 
Notice  of  Proposed  Rule  Making  is  a 
permit-but-disclose  notice  and  comment 


rule  making  proceeding.  Ex  parte 
presentations  are  permitted,  provided 
they  are  disclosed  as  provided  in 
Conunission  rules. 

14.  Pleading  Dates.  Pursuant  to 

§§  1.415  and  1.419  of  the  Commission's 
rules,  interested  parties  may  file 
comments  on  or  before  March  3,  2000. 
and  reply  comments  on  or  before  March 
3.  2000.  Comments  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings. 
63  FR  24121.  May  1.  1998. 

15.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multifile  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message.  <"get  form  yoiu  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

16.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  foiu 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  captain  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  All  filing  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas.  Office  of  the 
Secretary,  Federal  Conununications 
Commission  445  12th  Street,  SW..  Room 
TW-B204.  Washington,  DC  20554. 

17.  Parties  who  choose  to  file  the 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to:  Policy  and 
Rules  Branch.  Public  Safety  and  Private 
Wireless  Division.  Wireless 
Telecommunications  Bureau.  445  12th 
Street,  SW.,  Washington.  DC  20554. 
Such  a  submission  should  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  format  using  WordPerfect 
5.1  for  Windows  or  compatible  software. 
The  diskette  should  be  accompanied  by 
a  cover  letter  and  should  be  submitted 
in  "read  onlv" 
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of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  the  present, 
Notice  of  Proposed  Rule  Making 
(Notice).  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  Notice  as  provided 
above  in  the  Procedural  Matters  section 
of  this  Notice  of  Proposed  Rule  Making. 
The  Commission  will  send  a  copy  of  the 
Notice,  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  U.S.C. 
603(a).  In  addition,  the  Notice  and  IRFA 
(or  summaries  thereof)  will  be 
published  in  the  Federal  Register.  See 
id. 

I.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

1.  In  the  Notice  herein,  we  are 
proposing  to  authorize  the  use  of  the 
frequency  406.025  MHz  for  personal 
locator  beacons  (PLBs)  to  provide 
individuals  in  remote  areas  a  means  to 
alert  others  of  an  emergency  situation 
and  help  search  and  rescue  personnel 
locate  those  in  distress. 

//.  Legal  Basis 

2.  The  proposed  action  is  authorized 
under  sections  4(i),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154{i).  303(r). 

///.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

3.  Under  the  RFA.  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C.  601(6).  The  RFA, 
5  U.S.C.  601(3),  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  as  "small  business 
concern"  under  the  Small  Business  Act. 
15  U.S.C.  632.  A  small  business  concern 
is  one  which:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  Pursuant  to  5 
U.S.C.  601(3).  the  statutory  definition  of 
a  small  business  applies  "unless  an 
agency  after  consultation  with  the  Office 
of  Advocacy  of  the  SBA  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register." 

4.  The  rules  proposed  in  this  Notice 
will  affect  small  businesses  that 
manufacturer,  design,  import,  sell,  or 
use  radiobeacon  equipment  designed  for 


distress  alerting  and  location.  PLBs  will 
be  used  to  provide  a  distress  and 
alerting  capacity  for  use  by  the  general 
public  in  a  life  threatening  condition  in 
a  remote  environment  after  all  other 
means  of  notifying  search  and  rescue 
responders  have  been  used.  These 
beacons  will  be  manufactured, 
designed,  imported  and  sold  by 
companies  of  all  sizes  operating  in  the 
U.S.  We  concluded  that  these  small 
businesses  are  classified  in 
Communications  Equipment,  N.E.C.. 
(Standard  Identification  Code  3669)  as 
entities  employing  less  than  750 
employees  as  defined  in  13  CFR 
121.201.  The  size  data  provided  by  the 
SBA  shows  that  469  firms  out  of  498 
firms  in  the  Communications 
Equipment.  NEC  classification  have  less 
than  750  employees  but  did  not  enable 
us  to  make  a  meaningful  estimate  of  the 
number  of  potential  manufacturers 
which  are  small  businesses.  Therefore, 
in  this  IRFA,  we  seek  comment  on  the 
number  of  small  businesses  which 
could  be  impacted  by  the  proposed  rule 
changes. 

IV.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

5.  The  Notice  proposes  a  number  of 
rules  that  will  entail  reporting, 
recordkeeping,  and/ or  third  party 
consultation.  However,  the  commission 
believes  that  these  requirements  are  the 
minimum  needed.  The  Notice  ask  for 
comment  whether  to  require  mandatory 
registration  of  PLB  radiobeacons  and  on 
alternative  licensing  methods  for  PLBs. 
The  licensing  methods  under 
consideration  in  the  Notice  include  the 
possibility  of  imposing  recordkeeping 
and  reporting  requirements  on 
applicants  for  PLB  licenses.  These 
entities  will  be  required  to  submit 
applications  for  spectrum  licenses  on 
FCC  Form  601. 

V.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

6.  We  have  reduced  economic 
burdens  wherever  possible.  This  item 
seeks  comment  on  whether  we  should 
license  the  PLBs  directly  to  each  state  or 
in  some  other  manner  to  meet  concerns 
for  controlled  use  of  the  radiobeacons. 
and  contains  proposals  for  meeting 
technical  standards.  This  approach  will 
allow  the  states  to  help  manage  its 
terrestrial  search  and  rescue  resources 
and  assure  that  these  radiobeacons  will 
operate  properly  thus  enhancing 
protection  of  life  and  property. 

7.  To  minimize  any  negative  impact 
resulting  from  the  implementation  of 
licensing,  we  have  offered  the  option  of 
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utilizing  the  existing  procedures  which 
is,  with  prior  coordination  and  mutual 
agreement,  land-based  alerts  being 
relayed  by  the  United  States  Air  Force 
Rescue  Coordination  Center  to  a  point  of 
contact  designated  by  the  state. 

8.  We  seek  comments  on  these 
tentative  conclusions. 
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VJ.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

9.  None. 
Paperwork  Reduction  Act  Analysis 

This  Notice  of  Proposed  Rulemaking 
proposed  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collections 
contained  in  this  Notice  of  Proposed 
Rulemaking  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13.  Public  and 
agency  comments  are  March  27,  2000. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  acciu"acy  of 
the  quality,  utility,  and  clarity  of  ^he 
information  collected;  and  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
OMB  Approval  Number.  3060-XXXX. 
Title:  406  MHz  Personal  Locator 
Beacons  (Proposed  WT  Docket  No.  99- 
366). 
Form  No:  Not  applicable. 
type  of  Review:  New  collection. 
fiespondents:  State,  local  or  tribal 
government. 
Number  of  Respondents:  1050. 
Estimated  time  per  response:  .5  hour. 
Total  annual  burden:  525  hours. 
Total  annual  cost:  None. 
Needs  and  Uses:  The  need  for  the 
proposed  collection  under  consideration 
in  the  Notice  of  Proposed  Rule  Making 
is  to  require  individuals  register  data 
with  the  National  Oceanic  and 
Atmospheric  Administration  and  gather 
data  for  licensing  entities.  The 
registration  information  would  be  made 
available  to  search  and  rescue  personnel 
to  assist  in  locating  a  lost  individual, 
and  the  licensing  information  would  be 
used  to  determine  whether  the  applicant 
is  legally  and  technically  qualified  to  be 
licensed. 

Ordering  Clauses 

20.  authority  for  issuance  of  this 
Notice  of  Proposed  Rulemaking  is 


contained  in  sections  4{i),  4(j),  303(r), 
and  403  of  the  Commimications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
303{r),  and  403. 

21.  Notice  is  hereby  given  and 
comments  is  sought  on  the  proposed 
regulatory  changes  described  in  the 
Notice  of  Proposed  Rulemaking. 

22.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  the  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Analyses,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administratfon. 

List  of  Subiects  47  CFR  Part  95 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary- 

Proposed  Rule 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  95  as  follows: 

PART  95— PERSONAL  RADIO 
SERVICES 

1.  The  authority  citation  for  pjul  95 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154,  303. 

2.  Part  95  is  amended  by  adding 
subpart  H  to  read  as  follows: 

Subpart  H — Personal  Locator  Beacons 
(PLB) 

General  Provisions 

§  95.1201     Basis  and  purpose. 

§95.1203     Frequency. 

§  95.1205     Special  requirements  for  406.025 
MHz  PLBs 

Subpart  H — Personal  Locator  Beacons 
(PLB). 

§  95.1 201     Basis  and  purpose. 

The  rules  in  this  subpart  are  intended 
to  provide  individuals  in  remote  areas  a 
means  to  alert  others  of  an  emergency 
situation  and  to  aid  search  and  rescue 
personnel  locate  those  in  distress. 

§95.1203    Frequency. 

The  frequency  406.025  MHz  is  an 
emergency  and  distress  frequency 
available  for  use  by  Personal  Locator 
Beacons  (PLBs).  Personal  Locator 
Beacons  that  transmit  on  the  frequency 
406.025  MHz  must  use  GlD  emission. 
Use  of  this  frequency  must  be  limited  to 
transmission  of  distress  and  safety 
communications . 


§  95.1 205    Special  requirements  for  406.025 
MHz  PLBs. 

(a)  All  406.025  MHz  PLBs  must  meet 
all  the  technical  and  performance 
standards  contained  in  the  Radio 
Technical  Commission  for  Maritime 
(RTCM)  Service  document  "RTCM 
Recommended  Standards  for  406  MHz 
Satellite  Personal  Locator  Beacons 
(PLBs),  Version  1.0,  RTCM  Paper  5-97/ 
SCllO-STD,  dated  February  la  1997. 
This  RTCM  document  is  incorporated 
by  reference  in  accordance  with  5  U.S.C. 
552(a),  and  1  CFR  part  51.  Copies  of  the 
document  are  available  and  may  be 
obtained  from  the  Radio  Technical 
Commission  on  Aeronautics.  One 
McPherson  Square,  1425  K  Street  NW.. 
Washington,  DC  20005.  The  document 
is  available  for  inspection  at 
Commission  headquarters  at  445  12th 
Street,  Washington.  DC  20554.  Copies 
may  also  be  inspected  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 

(b)  The  406.025  MHz  PLB  must 
contain,  as  an  integral  part,  a  homing 
beacon  operating  only  on  121.500  MHz 
that  meets  all  the  requirements 
described  in  the  RTCM  Recommended 
Standards  document  described  in 
paragraph  (a)  of  this  section.  The 
121.500  MHz  homing  beacon  must  have 
a  continuous  duty  cycle  that  may  be 
interrupted  only  during  the 
transmission  of  the  406.025  MHz  signal. 

(c)  Before  a  406.Q25  MHz  PLB 
certification  application  is  submitted  to 
the  Commission,  the  applicant  must 
have  obtained  certification  from  a  test 
facility,  recognized  bv  one  of  the 
COSPAS/SARSAT  Partners,  that  the 
PLB  satisfies  the  standards  contained  in 
the  COSPAS/SARSAT  document 
COSPAS/SARSAT  406  MHz  Distress 
Beacon  Type  Approval  Standard  (C/S 
T.007). 

(d)  The  procedures  for  obtaining  a 
grant  of  notification  of  certification  from 
the  Commission  are  contained  in 
subpart  J  of  part  2  of  this  chapter. 

(e)  An  identification  code,  issued  by 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA),  the  United 
States  Program  Manager  for  the  406.025 
MHz  COSPAS/SARSAT  satellite  system, 
must  be  programmed  in  each  PLB  unit 
to  establish  a  unique  identification  for 
each  PLB  station.  With  each  marketable 
PLB  unit,  the  manufactiu^r  or  grantee 
must  include  a  postage  pre-paid 
registration  card  printed  with  the  PLB 
identification  code  addressed  to: 
NOAA/NESDIS,  SARSAT  Operations 
Division,  E/SP3,  Federal  Building  4, 
Washington,  DC  20233.  The  registration 
card  must  request  the  owner's  name, 
address,  telephone  number,  alternate 
emergency  contact  and  include  the 
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following  statei  nent:  "WARNING— 
failure  to  regist  jr  this  PLB  with  NOAA 
could  result  in  i  monetary  forfeiture 
order  being  issi  led  to  the  owner." 

(f)  To  eimancB  protection  of  life  and 
property  it  is  m  indatory  that  each 
406.025  MHz  P  .B  be  registered  with 
NOAA  and  thai  information  be  kept  up- 
to-date.  In  addi  ion  to  the  identification 
plate  or  label  requirements  contained  in 
§§  2.925  and  2.  126  of  this  chapter,  each 
406.025  MHz  P  J  must  be  provided  on 
the  outside  wit!  i  a  clearly  discernable 
permanent  plat;  or  label  containing  the 
following  statei  lent:  "The  owner  of  this 
406.025  MHz  P  JB  must  register  the 
NOAA  identifii  ation  code  contained  on 
this  label  with  I  he  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
whose  address  Is:  NOAA,  NOAA/ 
SARSAT  Oper^ions  Division,  E/SP3, 
Federal  Building  4.  Washington,  DC 
20233."  Ownere  shall  advise  NOAA  in 
writing  upon  ciange  of  PLB  ownership, 
or  any  other  ch  mge  in  registration 
information.  N(  )AA  will  provide 
registrants  witl|  proof  of  registration  and 
change  of  registration  postccuds. 

(g)  For  406.025  MHz  PLBs  with 
identification  c  sdes  that  can  be  changed 
after  manufactv  re,  the  identification 
code  shown  on  the  plate  or  label  must 
be  easily  replac  eable  using  commonly 
available  tools. 

(FR  Doc.  00-21 3<  Filed  2-1-00;  8:45  am) 

BILLING  CODE  8712-  >1-M 


DEPARTMErfTJOF  DEFENSE 

48  CFR  Part  30 

Ctianges  in  Cofit  of  Accounting 
Practices 

agency:  Depar^ent  of  Defense  (DoD). 
ACTION:  Notice  bf  public  meeting. 


summary:  The  l  )ffice  of  the  Director  of 
Defense  Procursment,  in  conjunction 
with  the  Natior  al  Contract  Management 
Association,  is  sponsoring  additional 
public  meeting  >  to  discuss  alternatives 
to  the  Cost  Ace  junting  Standards 
Board's  Supple  mental  Notice  of 
Proposed  Rulei  making  (SNPRM-II) 
regarding  "Cha  iges  in  Cost  Accounting 
Practices,"  pub  lished  in  the  Federal 
Register  at  64  I R  45700  on  August  20, 
1999.  The  Offic  e  of  the  Director  of 
Defense  Procxu  sment  would  like  to  hear 
the  views  of  in'  erested  parties  on  the 
of  their  recommended 
alternative  to  t  le  approach  proposed  by 
the  Cost  Accou  nting  Standards  Board  in 
SNPRM-II.  Th(  current  version  is 
available  on  thi ;  Internet  Home  Page  of 
the  Office  of  C(  st.  Pricing,  and  Finance 
at  http://www.  icq.osd.mil/dp/cpf. 


The  Office  of  the  Director  of  Defense 
Procurement  is  particularly  interested  in 
obtaining  comments  concerning  three 
areas  of  its  recommended  alternatives: 

1 .  The  definition  of  "similar 
functions"  and  "similar  activities." 

2.  The  proper  treatment  of  pool 
combinations,  pool  split-outs,  and 
functional  transfers  that  occur  between 
two  viable  operating  segments  or  that 
involve  different  organizational  levels 
within  the  company. 

3.  Whether  an  exemption  is  necessary, 
and  if  so,  the  criteria  needed  to 
implement  such  an  exemption. 

The  Office  of  the  Director  of  Defense 
Procurement  will  evaluate  the  input 
received  and,  if  determined  necessary, 
provide  a  revised  or  amended  version  of 
its  alternative  to  the  Chairman  of  the 
Cost  Accounting  Standards  Board  for 
the  Board's  consideration. 
DATES:  The  next  public  meeting  will  be 
held  on  February  10,  2000,  from  9  a.m. 
until  4  p.m.  Based  on  the  nature  and 
extent  of  input  received,  additional 
public  meetings  may  be  held  in  the  days 
and  weeks  following  February  10.  The 
dates  and  times  of  those  meetings  will 
be  made  available  on  http:// 
wv/w.acq.mil/dp/cpf,  as  soon  as  they 
are  scheduled. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Contract  Management 
Association,  1912  Woodford  Drive, 
Vienna,  VA  22182.  Directions  may  be 
found  on  the  Internet  at  http:// 
www.acq.osd.mil/dp/cpf. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

David  Capitano,  Office  of  Cost,  Pricing, 
and  Finance,  by  telephone  at  (703)  695- 
7249,  by  FAX  at  (703)  693-9616,  or  by 
e-mail  at  capitadj@acq.osd.mil;  or  Ms. 
Claudia  Low,  National  Contract 
Management  Association,  by  telephone 
at  (703) 734-5440. 

Micheie  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 

Regulations  Council. 

[FR  Doc.  00-2241  Filed  2-1-O0;  8:45  am] 

BILUNG  CODE  5000-04-M 


DEPARTIMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Ttireatened  Wiiditfe 
and  Plants,  Notice  of  Reopening  of 
Comment  Period  on  the  Proposed 
Endangered  Status  of  the  Cowhead 
Lake  tul  chub 

agency:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Proposed  rule,  notice  of 
reopening  of  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service),  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
provides  notice  of  the  reopening  of  the 
comment  period  for  the  proposed 
endangered  status  for  the  Cowhead  Lake 
tui  chub  [Gila  bicolor  vaccaceps).  The 
comment  period  has  been  reopened  by 
request  from  signatories  of  a 
conservation  agreement  for  the 
Cowhead  Lake  tui  chub,  including 
private  landowners,  the  California 
Department  of  Fish  and  Game  (CDFG), 
and  the  U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM). 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  February  16, 
2000.  All  comments  received  by  the 
closing  date  will  be  considered  in  the 
final  decision  on  this  proposal. 

ADDRESSES:  Written  comments, 
materials,  data,  and  reports  concerning 
this  proposal  should  be  sent  to  the  Field 
Supervisor,  Sacramento  Fish  and 
Wildlife  Office,  W  2605.  2800  Cottage 
Way,  Sacramento,  California  95825. 
Comments  and  materials  received  will 
be  available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Hibbard  at  the  address  above 
(telephone  916/414-6600.  facsimile 
916/414-6710). 

SUPPLEMENTARY  INFORMATION 

Background 

The  Cowhead  Lake  tui  chub  is  a  fish 
in  the  minnow  family  and  can  be 
primarily  distinguished  from  other  tui 
chubs  by  the  number  of  bony 
projections  in  the  gills.  It  is  now  found 
only  in  pump  canals  in  the  lakebed  of 
Cowhead  Lake  and  in  Cowhead  Slough 
in  extreme  northeastern  Modoc  Covmty, 
California.  Prior  to  hydrological 
modification  of  the  Cowhead  Lake 
watershed,  including  drainage  of  the 
lake  for  agricultural  purposes,  Cowhead 
Lake  is  thought  to  have  contained  the 
majority  of  the  Cowhead  Lake  tui  chub 
population,  especially  in  wet  years.  The 
entire  population  now  appears  to  occur 
only  the  5.4  kilometers  (3.4  miles)  of 
Cowhead  Slough  and  pump  canals  in 
the  bed  of  Cowhead  Lake.  Habitat 
protection  is  required  to  conserve  this 
subspecies,  which  is  threatened 
throughout  its  range  by  a  variety  of 
impacts  including  loss  of  habitat  from 
agricultural  activities,  risk  of  disease 
and  contamination,  loss  of  genetic 
variability,  and  naturally  occurring 
random  events. 
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On  March  30,  1998.  the  Service^ 
published  in  the  Federal  Register  a 
proposed  rule  to  list  the  Cowhead  Lake 
tui  chub  as  endangered  (63  FR  15152). 
The  original  comment  period  closed  on 
May  29,  1998  but  the  comment  period 
was  reopened  at  the  request  of  private 
citizens  and  organizations  (63  FR 
33033-33034).  The  second  conunent 
period  closed  on  August  3,  1998  after 
which  the  Service,  BLM,  CDFG,  and 
private  landowners  in  the  Cowhead 
Lake  watershed  signed  a  Conservation 
Agreement  (C.A.)  for  the  Cowhead  Lake 
tui  chub  on  October  22,  1999.  The 
actions  and  goals  committed  to  in  the 
C.A.  help  to  ensure  the  long-term 
survival  of  the  subspecies  by  balancing 
current  practices  in  the  watershed  with 
the  long-term  needs  of  the  subspecies. 

The  Conservation  Strategy  of  the  C.A. 
includes  two  phases.  Phase  I,  expected 
to  be  in  effect  for  two  years  from 
signing,  involves  studies  of  the 
distribution,  abundance,  life  history  and 
habitat  preferences  of  Cowhead  Lake  tui 
chubs  and  hydrology  of  the  Cowhead 
Lake  watershed.  Phase  II  will  build  on 
what  has  been  learned  in  Phase  1  to 
implement  specific  actions  to  improve 
the  quality  and  availability  of  habitat  for 
the  subspecies.  Phase  II  is  estimated  to 
be  in  effect  for  10  years  and  includes 
monitoring  to  determine  the 
effectiveness  of  conservation  actions. 
The  Conservation  Strategy  has  an 
adaptive  management  approach; 
conservation  actions  will  be  modified 
when  monitoring  results  indicate  that 
such  modification  is  necessary  to 
conserve  the  Cowhead  Lake  tui  chub. 

The  signatories  of  the  C.A.  have 
requested  that  the  Service  reopen  the 
public  comment  period  so  the  Service 
may  also  consider  the  conservation 
measures  of  the  C.A.  when  making  q. 
final  determination  on  the  listing 
proposal  of  the  Cowhead  Lake  tui  chub. 
Written  comments  may  be  submitted 
until  February  16,  2000  to  the  Service 
office  in  the  ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Catherine  Hibbard,  U.S.  Fish  and 
Wildlife  Service  (see  ADDRESSES 
section). 

Authority 

The  authority  of  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseq.). 

Elizabeth  H.  Stevens, 

Manager.  California/Nevada  Operations 
Office. 

(FR  Doc.  00-2222  Filed  2-1-00:  8:45  am] 

BILUNG  CODE  43ia-55-4« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[I.D.  011900C] 

Fisheries  of  the  Northeastern  United 
States;  Deep-sea  Red  Crab  Fishery; 
Scoping  Process 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  notice  of  scoping  process;  request 
for  comments. 

summary:  The  New  England  Fishery 
Management  Council  (Council) 
announces  its  intention  to  prepare  a 
Fishery  Management  Plan  (FMP)  for 
deep-sea  red  crab  {Chaceon 
quinquedens)  and  to  prepare  an  EIS,  if 
necessary,  to  analyze  the  impacts  of  any 
proposed  management  measures.  The 
FMP  would  be  developed  pursuant  to 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  Council 
also  formally  announces  a  public 
process  to  determine  the  scope  of  issues 
to  be  addressed  in  the  environmental 
impact  analyses.  The  purpose  of  this 
notification  is  to  alert  the  interested 
public  of  the  commencement  of  the 
scoping  process  and  to  provide  for 
public  participation  in  compliance  with 
environmental  documentation 
requirements. 

DATES:  The  Council  will  discuss  and 
tcike  scoping  comments  at  public 
meetings  in  February  2000.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times.  Written  scoping 
comments  must  be  received  at  the 
appropriate  address  or  fax  number  (see 
ADDRESSES)  on  or  before  5:00  p.m.,  local 
time,  February  21,  2000. 

ADDRESSES:  The  Council  will  discuss 
and  take  scoping  comments  at  public 
meetings  in  New  Hampshire  and 
Massachusetts.  See  SUPPLEMENTARY 
INFORMATION  for  specific  locations. 
Written  comments  and  requests  for 
copies  of  the  scoping  document  and 
other  information  should  be  directed  to 
Paul  J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council, 
50  Water  Street,  Mill  2,  Newburyport, 
MA  01950,  Telephone  (978)  465-0492. 
Comments  may  also  be  sent  via 
facsimile  (fax)  to  (978)  465-3116. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard.  (978)  465-0492. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  deep-sea  red  crab  [Chaceon 
quinquedens)  is  a  deep-water  benthic 
species  that  supports  a  small 
commercial  fisher}'  on  the  Atlantic  coast 
ip  southern  New  England  and  on  the 
southern  slope  of  Georges  Bank. 
Although  not  regulated,  the  commercial 
fishery  appears  to  be  limited  to 
approximately  six  vessels,  with  some 
possible  seasonal  participation  by 
offshore  lobster  vessels.  There  is  no 
FMP  for  red  crab. 

Information  is  scarce  for  this  resource, 
but  recent  annual  landings  appear  to  be 
close  to  estimates  of  maximum 
sustainable  yield  (MSY)  (5.5  mil  lb  (2.5 
mil  kg)).  Current  capacity  in  this  fisher\' 
is  sufficient  to  harvest  or  exceed  MSY; 
there  is  concern  about  excess  harvesting 
capacity  entering  this  fishery.  The 
Council  is  considering  development  of  a 
controlled  access  system  in  the  red  crab 
fishery  to  address  the  principle  of 
matching  capacity  to  sustainable  harvest 
level.  The  limitation  of  entry  into  the 
fisher}'  may  be  based  on  levels  of 
participation  or  other  criteria,  such  as 
domestic  harvest  capacity.  The  Council 
will  consider  other  management 
measures  (e.g.,  minimum  size,  quotas, 
trap  limits  and/or  requirements,  fishing 
seasons,  etc.)  as  appropriate. 

Scoping  Process 

All  persons  affected  by  or  otherwise 
interested  in  red  crab  fishery 
management  are  invited  to  participate  in 
determining  the  scope  and  significance 
of  issues  to  be  analyzed  by  submitting 
written  comments  (see  ADDRESSES)  or 
attending  one  of  the  scoping  meetings. 
Scope  consists  of  the  range  of  actions, 
alternatives,  and  impacts  to  be 
considered.  Alternatives  include 
preparing  an  FMP  that  contains 
management  measures  such  as  the  ones 
previously  mentioned  in  this  notice; 
preparing  an  FMP  that  does  not  contain 
management  measures,  but  that  has  a 
fi-amework  procedure  for  the 
development  of  such  measures  in  the 
future;  not  preparing  an  FMP  at  this 
time;  or  other  reasonable  courses  of 
action.  Impacts  may  be  difect,  indirect, 
individual,  or  cumulative.  The  scoping 
process  also  will  identify  and  eliminate 
from  detailed  study  issues  that  are  not 
significant.  If,  after  the  scoping  process 
is  completed,  the  Council  proceeds  with 
the  development  of  an  FMP,  the  Council 
will  prepare  an  EIS  or  Environmental 
Assessment,  as  appropriate,  depending 
on  the  nature  of  the  FMP  to  be 
developed.  The  Council  will  hold 
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public  hearings 
the  draft  FMP 
impacts  on  the 


to  receive  comments  on 
a  nd  the  analysis  of  its 
luman  environment. 


Public  Meeting!  Schedule 

The  Council 


,vill  discuss  and  take 
comments  at  public  meetings  as 


scopmg 
follows: 

February  1 1 , 
Forestry  Centei 
Hampshire  Div  sion 
45  Elwyn  Road 
(603) 431-6774 


2000,  1:00  p.m..  Urban 
State  of  New 

of  Parks  and  Lands, 
Portsmouth,  NH  03801, 
and 
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February  14,  2000,  1:00  p.m..  Center 
for  Marine  Science  and  Technology 
(CMAST),  University  of  Massachusetts, 
706  South  Rodney  French  Boulevard, 
New  Bedford,  MA,  (508)  999-8193. 

Additional  scoping  meetings  may  be 
scheduled  as  needed. 

Special  Accommodations 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 


should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  27,  2000. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  00-2275  Filed  2-1-00;  8:45  am] 

BILLING  CODE  3510-22-F 


4943 


Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[No.  LS-00-02] 

Beef  Promotion  and  Research: 
Certification  and  Nomination  for  the 
Cattlemen's  Beef  Promotion  and 
Research  Board 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  Agriculture's  (USDA) 
Agricultural  Marketing  Service  (AMS)  is 
accepting  applications  from  State  cattle 
producer  organizations  or  associations 
and  general  farm  organizations,  as  well 
as  beef  importers,  who  desire  to  be 
certified  to  nominate  producers  or 
importers  for  appointment  to  vacant 
positions  on  the  Cattlemen's  Beef 
Promotion  and  Research  Board  (Board). 
Organizations  which  have  not 
previously  been  certified  that  are 
interested  in  submitting  nominations 
must  complete  and  submit  an  official 
application  form  to  AMS.  Previously 
certified  organizations  do  not  need  to 


reapply.  Notice  is  also  given  that 
vacancies  will  occur  on  the  Board  and 
that  during  a  period  to  be  established, 
nominations  will  be  accepted  from 
eligible  organizations  and  individual 
importers. 

DATES:  Applications  for  certification 
must  be  received  by  close  of  business' 
March  3,  2000. 

ADDRESSES:  Certification  forms  as  well 
as  copies  of  the  certification  and 
nomination  procedures  may  be 
requested  from  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch,  LS,  AMS, 
USDA;  STOP  0251;  1400  Independence 
Avenue,  SW.;  Washington,  D.C.  20250- 
0251. 

FOR  FURTHER  INFORMATWN  CONTACT: 

Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch  on  202/720-1115. 

SUPPLEMENTARY  INFORMATION:  The  Beef 
Promotion  and  Research  Act  of  1985 
(Act){7  U.S.C.  2901  et  seq.),  enacted 
December  23, 1985,  authorizes  the 
implementation  of  a  Beef  Promotion  and 
Research  Order  (Order).  The  Order,  as 
published  in  the  July  18,  1986,  Federal 
Register  (51  FR  26132).  provides  for  the 
establishment  of  a  Board.  The  current 
Board  consists  of  103  cattle  producers 
and  7  importers  appointed  by  the 
Secretary.  The  duties  and 
responsibilities  of  the  Board  are 
specified  in  the  Order. 

The  Act  and  the  Order  provide  that 
the  Secretary  shall  either  certify  or 
otherwise  determine  the  eligibility  of 
State  or  importer  organizations  or 
associations  to  nominate  members  to  the 
Board  to  ensure  that  nominees  represent 
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the  interests  of  cattle  producers  and 
importers.  Nominations  for  importer 
representatives  may  also  be  made  by 
individuals  who  import  cattle,  beef,  or 
beef  products.  Persons  who  are 
individual  importers  do  not  need  to  be 
certified  as  eligible  to  submit 
nominations.  When  individual 
importers  submit  nominations,  they 
must  establish  to  the  satisfaction  of  the 
Secretary  that  they  are  in  fact  importers 
of  cattle,  beef,  or  beef  products, 
pursuant  to  §  1260.143(b)(2)  of  the 
Order  [7  CFR  1260.143(b)(2)).  hidividual 
importers  are  encouraged  to  contact 
AMS  at  the  above  address  to  obtain 
further  information  concerning  the 
nomination  process,  including  the 
beginning  and  ending  dates  of  the 
established  nomination  period  and 
required  nomination  forms  and 
background  information  sheets. 
Certification  and  nomination 
procedures  were  promulgated  in  the 
final  rule,  published  in  the  April  4, 
1986,  Federal  Register  (51  FR  11557) 
and  currently  appear  at  7  CFT? 
§  1260.500  through  §  1260.640. 
Organizations  which  have  previously 
been  certified  to  nominate  members  to 
the  Board  do  not  need  to  reapply  for 
certification  to  nominate  producers  and 
importers  for  the  existing  vacancies. 

The  Act  and  the  Order  provide  that 
the  members  of  the  Board  shall  serve  for 
terms  of  3  years.  The  Order  also  requires 
USDA  to  announce  when  a  Board 
vacancy  does  or  will  exist.  The 
following  States  have  one  or  more 
members  whose  terms  will  expire  in 
early  2001: 


State  or  unit 


'  Arizona  

Califomia  ... 
Colorado  .... 

Iowa  

Kansas  

Louisiana  ... 
Michigan  .... 
Minnesota  .. 
Mississippi  . 

Missouri  

Nebraska  ... 

Nevada  

New  Mexico 


Number  of 
vacancies 


State  or  unit 


North  Carolina  .. 

Oklahoma  

South  Carolina  . 
South  Dakota  ... 

Tennessee  

Texas  4. 

Utah  

Wisconsin  

Wyoming  

Mid-Atlantic  Unit 
Northeast  Unit  .. 
Importer  Unit 


Number  of 
vacancies 


1 
1 
1 
2 
1 

1 
2 
1 
1 
1 
2 


Since  there  are  no  anticipated 
vacancies  on  the  Board  for  the 
remaining  States'  positions,  or  for  the 


positions  of  the  Northwest  unit, 
nominations  will  not  be  solicited  from 


certified  organizations  or  associations  in 
those  States  or  units. 
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All  certified  organizations  and 
associations,  including  those  which 
were  previously  certified  in  the  States  or 
units  having  vacant  positions  on  the 
Board,  will  be  notified  simultaneously 
in  writing  of  the  beginning  and  ending 
dates  of  the  established  nomination 
period  and  will  be  provided  with 
required  nomination  forms  and 
background  information  sheets. 

The  names  of  qualified  nominees 
received  by  the  established  due  date 
will  be  submitted  to  the  Secretary  of 
Agricultiire  for  consideration  as 
appointees  to  the  Board. 

The  information  collection 
requirements  referenced  in  this  notice 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  provisions  of  44 
U.S.C,  Chapter  35  and  have  been 
assigned  OMB  No.  0581-0093,  except 
Board  member  nominee  information 
sheets  are  assigned  OMB  No.  0505— 
0001. 

Authority:  7  U.S.C.  2901  ef  seq. 

Dated:  January  27.  2000. 
Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 
Program. 
|FR  DocrOO-2271  Filed  2-1-00;  8:45  am] 

BILLING  COOE  3410-02-P 


DEPARTMENT  OF  AGRrCULTURE 

Agricultural  Marketing  Service 
[Docket  No.  TB-00-03] 

National  Advisory  Committee  for 
Tobacco  Inspection  Services;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.) 
announcement  is  made  of  the  following 
committee  meeting: 

Name:  National  Advisory  Committee  for 
Tobacco  Inspection  Services. 

Date:  February  17.  2000. 

Time:  9  a.m. 

Place:  United  States  Department  of 
Agriculture  (USDA).  Agricultural  Marketing 
Service  (AMS).  Tobacco  Programs.  Flue- 
Cured  Tobacco  Cooperative  Stabilization 
Corporation,  Room  223,  1306  Annapolis 
Drive.  Raleigh.  North  Carolina  27608. 

Purpose:  To  elect  officers,  review  various 
regulations  issued  pursuant  to  the  Tobacco 
Inspection  Act  (7  U.S.C.  511  et  seq.).  and  to 
discuss  the  level  of  tobacco  inspection  and 
related  services.  The  Committee  will 
recommend  the  desired  level  of  services  to  be 
provided  to  producers  by  AMS  and  an 
appropriate  fee  structure  to  fund  the 
recommended  services  for  the  2000-2001 
selling  season. 

The  meeting  is  open  to  the  public.  Persons, 
other  than  members,  who  wish  to  address  the 
Committee  at  the  meeting  should  contact 
John  P.  Duncan  III,  Deputy  Administrator. 


Tobacco  Programs.  AMS.  USDA.  Room  502 
Annex  Building,  P.O.  Box  96456, 
Washington.  D.C.  20090-6456;  (202)  205- 
0567,  prior  to  the  meeting.  Written 
statements  may  be  submitted  to  the 
Committee  before,  at.  or  after  the  meeting.  If 
you  need  any  accommodations  to  participate 
in  the  meeting,  please  contact  the  Tobacco 
Programs  at  (202)  205-0567  by  February  8, 
2000  and  inform  us  of  your  needs. 

Dated:  January  27,  2000. 
John  P.  Duncan  III, 

Deputy  Administrator,  Tobacco  Programs. 
[FR  Doc.  00-2272  Filed  2-1-00:  8:45  am] 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Availability  of  Funding  and 
Requests  for  Proposals  for  Guaranteed 
Loans  Under  the  Section  538 
Guaranteed  Rural  Rental  Housing 
Program;  Correction 

agency:  Rural  Housing  Service,  USDA. 
ACTION:  Correction. 

SUMMARY:  The  Rural  Housing  Service 
(RHS)  corrects  a  notice  published 
December  21,  1999  (64  FR  71601).  This 
action  is  taken  to  correct  the  closing 
date  of  the  "early  selection  pool"  of  S40 
million  from  4:00  Eastern  Standard 
Time  on  February  21.  2000  to  4:00 
Eastern  Standard  Time  on  February  22, 
2000.  This'action  is  being  taken  because 
there  will  be  no  mail  delivery  on 
February  21,  2000  due  to  the  Federal 
Holiday. 

Accordingly,  the  notice  published 
December  21, 1999  (64  FR  71601).  is 
corrected  as  follows: 

On  page  71601  in  the  second  column, 
in  the  first  sentence  under  the  heading 
DATES,  the  text  "4:00  PM  Eastern  Time 
on  February  21,  2000"  should  read 
"4:00  FM  Eastern  Standard  Time  on 
February  22,  2000." 

On  page  71602  in  the  second  column. 
Item  III.,  in  the  first  paragraph,  the  text 
"4  p.m.  Eastern  Standard  Time, 
February  21,  2000"  should  read  "4:00 
PM  Eastern  Standard  Time  on  February 
22,  2000." 

On  page  71602  in  the  second  column, 
Item  III.,  in  the  second  paragraph,  the 
text  "4:00  PM,  Eastern  Standard  Time 
on  February  21,  2000"  should  read 
"4:00  PM  Eastern  Standard  Time  on 
February  22,  2000." 

Dated:  January  20.  2000. 
James  C.  Kearney, 

Administrator.  Rural  Housing  Service. 
|FR  Doc.  00-2270  Filed  2-1-00;  8:45  am] 
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CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting;  Notice 

The  United  States  Chemical  Safety 
and  Hazard  Investigation  Board 
announces  that  it  will  convene  a  Public 
Meeting  beginning  at  10:00  a.m.  local 
time  on  January  10,  2000  at  the  Defense 
Nuclear  Facilities  Safety  Board  (3rd 
floorj,  625  Indiana  Avenue,  NW, 
Washington,  DC.  Topics  to  be  discussed 
at  the  meeting  will  include: 

1.  Resignation  of  the  Board 
Chairperson. 

2.  Interim  Board  Governance. 

3.  Proposed  Federal  Regulations 
regarding  CSB  Quorum.  Voting 
Procedures  and  compliance  with  the 
Government  Under  tiie  Sunshine  Act. 

4.  Review  and  Adoption  of  CSB 
Mission  Statement. 

5.  Major  CSB  Initiatives  for  remainder 
of  FY  2000. 

6.  Review  and  Discussion  of  FY  2001 
Budget  Proposal. 

The  meeting  will  be  open  to  the 
public.  The  Defense  Nuclear  Facilities 
Safety  Board  is  a  secure  federal  building 
requiring  photo  identification  for  public 
admission.  For  more  information,  please 
contact  the  Chemical  Safety  and  Hazard 
Investigation  Board's  Office  of  Externcil 
Relations,  (202)-261-7600,  or  visit  our 
website  at:  www.csb.gov. 

Christopher  W.  Warner, 

General  Counsel. 

(FR  Doc.  00-2381  Filed  1-31-00;  11:57  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  010600B] 

Incidental  Take  of  Marine  Mammals; 
Taking  of  Ringed  Seals  Incidental  to 
On-ice  Seismic  Activities 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  issuance  of  letters  of 
authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA),  as  amended,  and  with 
implementing  regulations,  notification 
is  hereby  given  that  letters  of 
authorization  to  take  ringed  and  bearded 
seals  incidental  to  on-ice  seismic 
operations  in  the  Beaufort  Sea  off 
Alaska  was  issued  on  January  28,  2000, 


to  Western  Geophysical  and  Kuupik/ 
Fairweather  Geophysical,  both  of 
Anchorage,  AK. 

DATES:  These  letters  of  authorization  are 
effective  from  January  28,  2000,  through 
May  31,2000. 

ADDRESSES:  The  applications  and  letters 
are  available  for  review  in  the  following 
offices:  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway.  Silver 
Spring,  MD  20910,  and  Western  Alaska 
Field  Office,  NMFS,  701  C  Street, 
Anchorage,  AK  99513. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead.  NMFS,  (301) 
713-2055,  ext  128  or  Brad  Smith, 
Western  Alaska  Field  Office,  NMFS, 
(907) 271-5006. 

SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C. 
1361  et  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made  by  NMFS  and  regulations  are 
issued.  Under  the  MMPA,  the  term 
"taking"  means  to  harass,  hunt,  capture, 
or  kill  or  to  attempt  to  harass,  hunt,       ' 
capture  or  kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
s\ock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  ringed  and 
bearded  seals  incidental  to  on-ice 
seismic  surveys  were  published  on 
February  2,  1998  (63  FR  5277),  and 
remain  in  effect  until  December  31, 
2002. 

Summary  of  Request 

NMFS  received  requests  for  letters  of 
authorization  on  September  23,  and 
October  14, 1999,  from  Western 
Geophysical,  and  on  October  15,  1999 
from  Kuupik/Fairweather.  These  letters 
request  a  take  by  harassment  of  a  small 
number  of  ringed  seals  incidental  to 


conducting  vibroseis  surveys  in  the 
Beaufort  Sea  off  Alaska. 

Issuance  of  these  letters  of 
authorization  are  based  on  findings  that 
the  total  takings  by  this  activity  will 
have  a  negligible  impact  on  the  ringed 
seal  stocks  of  the  Western  Beaufort  Sea 
and  that  the  applicants  have  met  the 
requirements  contained  in  the 
implementing  regulations,  including 
monitoring  and  reporting  requirements. 

Dated:  Ianuar>  28.  2000. 
Donald  R.  Knowles, 
Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Senice. 
[FR  Doc.  00-2274  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  3S10-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  120999G] 

National  Plan  for  the  Reduction  of 
Incidental  Catch  of  Seabirds  in 
Longline  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  extension  of  public 

comment  period. 

SUMMARY:  A  draft  National  Plan  of 
Action  for  the  Reduction  of  Incidental 
Catch  of  Seabirds  in  Longline  Fisheries 
(NPOA-Seabirds)  was  released  for 
public  comment  on  December  27,  1999. 
through  a  Federal  Register  notice.  The 
public  comment  period  listed  in  the 
previous  notice  expired  on  January  18, 
2000.  This  notice  extends  this  public 
comment  period  to  February  7,  2000. 
DATES:  Written  comments  to  the  draft 
NPOA-Seabirds  should  be  received  no 
later  than  February  7,  2000. 
ADDRESSES:  Comments  on  the  NPOA- 
Seabirds  should  be  sent  to  David 
Kerstetter.  NOAA  -  Fisheries/SF4.  1315 
East-West  Highway,  Silver  Spring,  MD 
20910,  or  by  fax  to"  301-713-2313. 
Comments  will  not  be  accepted  via  e- 
mail  or  internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kerstetter.  (301)  713-2276,  ext. 
107,  or  fax  301-713-2313. 
SUPPLEMENTARY  INFORMATION:  The 
United  States,  through  a  collaborative 
effort  with  the  U.S.  Fish  and  Wildlife 
Service,  is  developing  a  NPOA-Seabirds 
pursuant  to  the  endorsement  of  the 
International  Plan  of  Action  for  the 
Reduction  of  Incidental  Catch  of 
Seabirds  in  Longline  Fisheries  by  the 
Food  and  Agriculture  Organization  of 
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Committee  on 
Meeting  in  February 
States  has  committed 
ing  the  NPOA-Seabirds 
COFl  no  later  than 


the  United  Nations 
Fisheries  (COF  ) 
1999.  The  Unit  id 
itself  to  comph  t 
and  reporting 
2001. 

A  previous 
dated  December 
provided  notic } 
draft  NPOA-Se  ibirds 
public  commei  t 
accepted  until 
notice  extends 
comment  to  F^ruary 

Dated:  lanuary 
Bruce  C.  Morehe  ad 

Acting  Director,  ( Office  of  Sustainable 
Fisheries.  Nation  il  Marine  Fisheries  Service. 
|FR  Doc.  00-219  \  Filed  2-1-00;  8:45  am] 
BILUNO  CODE  351(V  22-F 


tD 


Inderal  Register  notice 
29, 1999 (64  FR  73017) 
of  the  availability  of  a 

and  stated  that 
on  this  draft  would  be 
anuary  18,  2000.  This 
the  period  of  public 
7,  2000. 

27,  2000. 


OF  COMMERCE 


Technology  Administration 

National  Meda  of  Technology 
Nomination  Evaluation  Committee 
(NMTNEC) 


agency: 

Department  o 
action:  Notice 
Additional 


Techiiology  Administration, 
f  Commerce, 
of  Recruitment  for 
Me  nbers  for  NMTNEC. 


Tbe 


SUMMARY:  The 
Commerce, 
(TA),  requests 
individuals  foi 
National  Meda 
Nomination 
(NMTNEC) 
advice  to  the 
implementation 
(15  U.S.C.  371 
Advisory 
2.  Public  Law 
Section  10, 
Congress  in  1 
Technology 
Technology 
current 
period  of 
replacement. 
DATES:  Please 
before  February 
ADDRESSES: 
National  Med^ 
Office 
Department 
Constitution 
Washington, 
be  faxed  to  20: 


FOR  FURTHER 
Stanley  Dapki|nas 
482-5572. 


SUPPLEMENTAR  IT 
National  Medi  1 


Department  of 
Te(  :hnology  Administration 
lominations  of 
appointment  to  the 
of  Technology 
E^Jaluation  Committee 

Committee  provides 
S  jcretary  on  the 

of  Public  Law  96-480 
under  the  Federal 
Comfeiittee  Act,  5  U.S.C.  app. 
05-309;  15  U.S.C.  3711, 
apj  iroved  by  the  105th 

added  the  National 
M^dal  for  Environmental 
terms  of  several 
memb«  rs  have  expired  and  the 
nominations  will  identify  their 


!  ubmit  nominations  on  or 
17,2000. 
Si^bmit  nominations  to  the 
of  Technology  Program 
Techndlogy  Administration,  U.S. 
of  Commerce,  1401 
i^enue.  NW,  Room  4226, 
20230.  Materials  may 
-501-8153. 


EC: 


inJFORMATION  CONTACT: 

Acting  Director,  202- 


INFORMATION:  The 
of  Technology  was 


rechartered  on  December  8, 1999  for  a 
period  of  two  years  to  provide  advice  to 
the  Secretary  on  the  implementation  of 
Public  Law  96-480  (15  U.S.C.  3711) 
under  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  app.  2.  The  National 
Medal  of  Technology  Nomination 
Evaluation  Committee  (NMTNEC) 
serves  as  an  advisory  body  to  the  Under 
Secretary  of  Technology  in  his  capacity 
as  Chair  of  the  Steering  committee, 
which  reports  directory  to  the  Secretary 
of  Commerce.  Members  are  responsible 
for  reviewing  nominations  and  making 
recommendations  for  the  nation's 
highest  honor  for  technological 
innovation,  awarded  annually  by  the 
President  of  the  United  States.  Members 
of  the  NMTNEC  have  an  understanding 
of,  and  experience  in,  developing  and 
utilizing  technological  innovation  and/ 
or  they  are  familiar  with  the  education, 
training,  employment  and  management 
of  technological  human  resources. 

Under  the  Federal  Advisory 
Committee  Act,  membership  in  a 
committee  constituted  under  the  Act 
must  be  balanced.  To  achieve  balance, 
the  Department  is  seeking  additional 
nominations  of  candidates  from  small, 
medium-sized,  and  large  businesses  or 
with  special  expertise  in  the  following 
subsectors  of  the  technology  enterprise; 

(1)  Infrastructure  &  Transportation/ 
Telecommunications; 

(2)  Biomedical/Pharmaceutical/ 
Health; 

(3)  Human  Resources/Education;  and 

(4)  Other  (including  manufactiiring, 
process,  environmental  technology, 
transportation). 

Typically,  committee  members  are 
present  or  former  Chief  Executive 
Officers  or  other  senior  leaders  of 
corporations;  presidents  or 
distinguished  faculty  of  universities;  or 
senior  executives  of  non-profit 
organizations.  They  offer  statiue  by 
virtue  of  their  positions  and  also  possess 
first-hand  knowledge  of  the  forces 
driving  future  directions  for  their 
industries  or  fields  of  expertise.  The 
Committee  as  a  whole  is  balanced  in 
representing  geographical,  professional, 
and  diversity  interests.  Nominees  must 
be  U.S.  citizens,  must  be  able  to  fully 
participate  in  meetings  pertaining  to  the 
review  and  selection  of  finalists  for  the 
National  Medal  of  Technology,  and 
must  uphold  the  confidential  nature  of 
an  independent  peer  review  and 
competitive  selection  process. 

The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  NMTNEC  membership. 


Dated:  January  27,  2000. 
Gary  Bachula, 

Acting  Under  Secretary  of  Commerce  for 

Technology. 

[FR  Doc.  00-2127  Filed  2-1-00;  8:45  am) 

BILUNG  CODE  3510-18-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

agency:  U.S.  Consumer  Product  Safety 

Commission. 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  Vol.  65,  No. 

13,  Thursday,  January  20,  2000,  page 

3208. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  2:00  p.m.,  Wednesday, 

January,  26,  2000. 

CHANGES  IN  MEETING:  The  closed 

Commission  briefing  on  the  Compliance 

Status  Report  was  not  held  due  to  the 

agency  closing  because  of  a  weather 

emergency.  The  meeting  has  been 

rescheduled  for  Thursday,  February  3, 

2000  at  10:00  a.m. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207,  (301)  504-0800. 

Dated:  January  31,  2000. 
Sadye  E.  Dunn, 

Secretary. 

[FR  Doc.  00-2437  Filed  1-31-00;  3:03  pmj 

BILUNG  CODE  6355-01 -M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Conference  Meeting  of  the  Overseas 
Dependents'  Schools  National 
Advisory  Panel  (NAP)  on  the  Education 
of  Dependents  with  Disabilities 

AGENCY:  Department  of  Defense 
Education  Activity. 
ACTION:  Notice. 

summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  that  a 
meeting  of  the  NAP  is  scheduled  to  be 
held  April  18-20,  2000,  fi-om  8  am  to  4 
pm.  The  meeting  will  be  open  to  the 
public  and  will  be  held  at  the 
Department  of  Defense  Education 
Activity,  4040  North  Fairfax  Drive, 
Room  904,  Arlington,  Virginia  22203- 
1635.  The  piu-poses  of  the  meeting  are 
to:  (1)  Review  the  proposed  revision  of 
Department  of  Defense  Instruction 
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1342.12,  "Provision  of  Early 
Intervention  and  Special  Education 
Services  to  Eligible  DoD  Dependents  in 
Overseas  Areas,  dated  March  13,  1996; 
(2)  review  activities  and  plans  for  the 
Comprehensive  System  of  Personnel 
Development  that  encompasses 
activities  that  build  the  skills  of 
personnel  who  work  with  children  with 
special  needs  and  their  families;  and  (3) 
review  the  summer  1999,  Austim 
Summit  Report.  Persons  desiring  to 
attend  the  meeting,  to  make  oral 
presentations,  or  to  submit  written 
statements  for  consideration  by  the 
panel  must  contact  Ms.  Diana  Patton  by 
April  1  at  (703)  696-4492,  extension 
1947,  or  at  her  email  address, 
dpatton@hq.odedodea.edu. 

January  25,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  DoD. 

[FR  Doc.  00-2158  Filed  2-l-O0;8:45am] 

BILUNG  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Off  ice  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Notice  to  add  a  system  of 
records. 

summary:  The  Office  of  the  Secretary 
proposes  to  add  a  system  of  records 
notice  to  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended.  The 
addition  consolidates  two  existing 
systems  of  records  (DHA  01,  Medical 
Malpractice  Claims  Data  File  and  DHA 
02,  Adverse  Clinical  Privilege  Actions 
Data  File)  in  to  DHA  09,  Medical 
Credentials/Risk  Management  Analysis 
System  (CCQAS). 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
March  3,  2000,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  OSD 
Privacy  Act  Coordinator,  Records 
Section,  Directives  and  Records 
Division,  Washington  Headquarter 
Services,  Correspondence  and 
Directives,  1155  Defense  Pentagon, 
Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  588-0159. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  systems  of  records 
notices  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended,  have 


been  published  in  the  Federal  Register 
and  are  available  from  the  address 
above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  January  5,  2000,  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  dated  February  8, 1996 
(February  20, 1996,  61  FR  6427). 

Dated:  January  27,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETIONS 
DHA  01 

SYSTEM  NAME: 

Medical  Malpractice  Claims  Data  File 
(February  22,  1993,  58  FR  10227). 

Reason:  The  records  contained  in  this 
notice  have  moved  to  DHA  09,  Medical 
Credentials/Risk  Management  Analysis 
System  (CCQAS). 

DHA  02 

SYSTEM  NAME: 

Adverse  Clinical  Privilege  Actions 
Data  File  (February  22,  1993,  58  FR 
10227). 

Reason:  The  records  contained  in  this 
notice  have  moved  to  DHA  09,  Medical 
Credentials/Risk  Management  Analysis 
System  (CCQAS). 

ADDITION 
DHA  09 

SYSTEM  NAME: 

Medical  Credentials/Risk 
Management  Analysis  System  (CCQAS). 

SYSTEM  location: 

Armed  Forces  Institute  of  Pathology, 
Department  of  Legal  Medicine,  8403 
Coles ville  Road,  Suite  860,  Silver 
Spring,  MD  20910-9813. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  credentials  and  privileges 
component  of  the  Centralized 
Credentials  Quality  Assurance  System 
(CCQAS)  includes  all  DoD  Medical 
Treatment  Facility  (MTF)  health  care 
providers.  The  medical  malpractice  risk 
management  component  includes  those 
health  care  providers  who  have  been 
involved  with  medical  malpractice 
cases.  The  adverse  privilege  actions 
component  includes  DoD  health  care 
providers  who  have  been  the  subject  of 


adverse  privilege  actions  with  the 
military  health  system.  Health  care 
beneficiaries  whose  medical  treatment 
is  the  basis  for  medical  malpractice  or 
adverse  privileging  action. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

The  credentials  and  privileges 
component  of  CCQAS  consists  of 
personal  identifier  information  of  all 
DoD  health  care  providers.  Additional 
provider  information  includes 
demographic  data,  licensure  data, 
education  and  graduate  medical 
education  information,  specialty 
information,  certification  information 
and  medical  readiness  data.  The 
malpractice  component  relates  to 
medical  malpractice  claims  recorded 
against  the  Department  of  Defense. 
Record  fields  consist  of  provider 
information,  allegation-related 
information,  diagnosis  and  procedure 
information,  dates  of  incident,  filing  and 
closure,  injury  information.  Social 
Security  Numbers  of  military  sponsors 
of  malpractice  claimants,  and 
professional  review  assessments. 
Adverse  privilege  action  fields  include 
provider  information,  the  type  of 
reasons  for  actions,  and  relevant  dates. 
Subject  records  are  'medical  quality 
assurance  records'  if  produced  or 
compiled  by  the  Department  of  Defense 
incident  to  an  activity  to  assess  the 
quality  of  medical  care,  including 
activities  conducted  by  individuals, 
military  medical  or  dental  treatment 
facility  committees,  or  other  review 
bodies  responsible  for  greatly  assurance, 
credentials,  infection  control,  patient 
care  assessment  (including  treatment 
procedures,  blood,  drugs,  and 
therapeutics),  medical  records,  hel^th 
resources  management  review  and 
identification  and  prevention  of  medical 
or  dental  incidents  and  risks. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  11131-11152  (Pub.L.  99- 
660,  Health  Care  Quality  Improvement 
Act  of  1986);  10  U.S.C.  1102;  DoD 
Directive  6025.14,  DoD  Participation  in 
the  National  Practitioner  Data  Bank;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

The  system  collects  and  manages 
malpractice  and  adverse  privilege 
actions  claims  data  provided  by  the 
military  services. 

Data  are  also  used  to  manage 
credentials  and  privileges  of  health  care 
providers  in  the  Military  Health  System, 
and  to  conduct  trend  analysis  on 
provider  and  malpractice  data  in 
keeping  with  DoD  Medical  Quality 
Assurance  programs.  Data  from  this 
system  is  use  to  report  DoD  adverse 
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privileging  act  ons  and  malpractice  data 
to  the  National  Practitioner  Data  Bank 
and  to  the  stata  licensing  boards  of  the 
individual  provider. 

ROUTINE  USES  OF  ^ECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OP  SUCH  USES: 

In  addition  tp  those  disclosures 
generally  pernntted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routii  le  use  pursuant  to  5 
U.S.C.  552a(b)l3)  as  follows: 

To  the  Depaitment  of  Heedth  and 
Human  Service  s  for  inclusion  in  the 
National  Practi  tioner  Data  Bank  and  to 
state  licensing  authorities  for  the 
purpose  of  rep  )rting  DoD  adverse 
privileging  act:  ons  and  malpractice  data 
as  provided  in  42  U.S.C.  11131-11152. 

If  the  recordi ;  are  'medical  quality 
assurance  reco  'ds,'  they  may  be 
disclosed  outsi  de  the  DoD  as  a  routine 
use  only  as  fol  ows: 

To  a  Federal  executive  agency  or 
private  organia  ation,  if  such  medical 
quality  assurai  ce  record  or  testimony  is 
needed  by  sue!  i  agency  or  organization 
to  perform  lice  rising  or  accreditation 
functions  relat  jd  to  DoD  health  care 
facilities  or  to  )erform  monitoring, 
required  by  la\  /,  of  DoD  health  care 
facilities. 

To  an  admin  istrative  or  judicial 
proceeding  coi  [imenced  by  a  present  or 
former  DoD  he  dth  care  provider, 
concerning  the  termination,  suspension, 
or  limitation  o  clinical  privileges  of 
such  health  cai  e  provider. 

To  a  govern!  lental  board  or  agency  or 
to  a  profession  il  health  care  society  or 
organization,  i  such  medical  quality 
assurance  reco  rd  or  testimony  is  needed 
by  such  board,  agency,  society,  or 
organization  tc  perform  licensing, 
credentialing,  )r  the  monitoring  of 
professional  st  mdards  with  respect  to 
any  health  cart  i  provider  who  is  or  was 
a  member  or  aj  i  employee  of  the  DoD. 

To  a  hospita  ,  medical  center,  or  other 
institution  tha  provides  health  care 
services,  if  sue  i  medical  quality 
assurance  reco  rd  or  testimony  is  needed 
by  such  institution  to  assess  the 
professional  qnalifications  of  any  health 
care  provider  who  is  or  was  a  member 
or  employee  ol  the  DoD  and  who  has 
applied  for  or  )een  granted  authority  or 
employment  tii  provide  health  care 
services  in  or  ^n  behalf  of  such 
institution. 

To  a  criminal  or  civil  law  enforcement 
agency  or  insti  umentality  charged  under 
applicable  law  with  the  protection  of 
the  public  hea  th  or  safety,  if  a  qualified 
representative  of  such  agency  or 
instrumentalit  /  requests  that  such 


record  or  testimony  be  provided  for  a 
purpose  authorized  by  law. 

To  officials  of  an  administrative  or 
judicial  proceeding  commenced  by  a 
criminal  or  civil  law  enforcement 
agency  or  instrumentality  to  serve  the 
defined  purposes  proposed  for  that 
proceeding. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  do  not  apply 
to  medical  quality  assurance  records 
maintained  in  this  system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  and 
on  a  microcomputer  system. 

RETRIEVABILfTY: 

Hard  copy  is  filed  by  the  sponsor's 
Social  Security  Nimiber.  Electronic 
records  may  be  accessed  by  search  of 
the  Social  Security  Number  of  the 
health  care  provider  or  in  the  case  of  a 
patient,  by  the  Social  Security  Niunber 
of  the  militeiry  sponsor. 
v 

SAFEGUARDS: 

Records  are  accessed  by  authorized 
persoimel  having  an  official  need-to- 
know  who  have  been  trained  for 
handling  Privacy  Act  data.  Hard  copy 
records  are  maintained  in  locked 
cabinets  in  restricted  access  areas. 
Access  to  computer  files  is  restricted  to 
a  user  IDs  and  password  system 
managed  by  the  CCQAS  system 
administrator. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  {until  NARA 
disposition  is  approved,  treat  as 
permanent). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

TRICARE  Management  Activity. 
Skyline  5,  Suite  810,  5111  Leesburg 
Pike,  Falls  Church.  VA  22041-3206. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
TRICARE  Management  Activity,  Skyline 
5,  Suite  810,  5111  Leesburg  Pike,  Falls 
Church.  VA  22041-3206. 

Requests  for  information  should 
contain  the  full  name  of  the  health  care 
provider  or  military  sponsor,  the 
requesting  individual's  Social  Security 
Number  (or  Social  Security  Number  of 
a  military  sponsor,  if  inquiry  is  by  a 
claimant),  military  department  and 
medical  facility  and  signature  of  the 
requester,  and  the  time  frame  in  which 
the  case  record  was  developed. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  TRICARE  Management 
Activity,  Skyline  5,  Suite  810.  5111 
Leesburg  Pike.  Falls  Church.  VA  22041- 
3206. 

Requests  for  access  should  contain  the 
full  name  of  the  health  care  provider  or 
military  sponsor,  the  requesting 
individual's  Social  Security  Niunber  (or 
Social  Security  number  of  a  military 
sponsor,  if  inquiry  is  by  a  claimant), 
military  department  and  medical  facility 
and  signature  of  the  requester,  and  the 
time  frame  in  which  the  case  record  was 
developed. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Medical  facilities  of  the  military 
departments,  the  National  Practitioner 
Data  Bank,  and  other  health  care 
practitioners. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  00-2159  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  5001-10-F 


DEPARTMENT  OF  DEFENSE 

Suspension  of  the  Price  Evaluation 
Adjustment  for  Small  Disadvantaged 
Businesses 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  1-year  suspension  of 
the  price  evaluation  adjustment  for 
small  disadvantaged  businesses. 

SUMMARY:  The  Acting  Director  of 
Defense  Procurement  has  suspended  the 
use  of  the  price  evaluation  adjustment 
for  small  disadvantaged  businesses 
(SDBs)  in  DoD  procurements  as  required 
by  10  U.S.C.  232(e)(3),  as  amended  by 
Section  801  of  the  Strom  Thurmond 
National  Defense  Authorization  Act  for 
Fiscal  Year  1999.  because  DoD  exceeded 
its  5  percent  contract  goal  for  awards  to 
SDBs  in  fiscal  year  1999.  The 
suspension  will  be  in  effect  for  1  year 
and  will  be  reevaluated  based  on  the 
level  of  DoD  contract  awards  to  SDBs 
achieved  in  fiscal  year  2000. 
DATE:  Effective  Date:  February  24,  2000. 
Applicability  Date::  This  suspension 
applies  to  all  solicitations  issued  diu-ing 
the  period  from  February  24,  2000,  to 
February  23,  2001. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Schneider,  PDUSD  (ATSd.)  DP 
(DAR),  Defense  Acquisition  Regulations 
Council,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062,  telephone 
(703)  602-0326. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  to  10  U.S.C. 
2323(e),  DoD  has  previously  granted 
SDBs  a  10  percent  price  preference  in 
certain  acquisitions.  This  price 
preference  is  implemented  in  Subpart 
19.11  of  the  Federal  Acquisition 
Regulation.  Section  801  of  the  Strom 
Thurmond  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(Public  Law  105-261)  amended  10 
U.S.C.  2323(e)(3)  to  prohibit  DoD  from 
granting  such  a  price  preference  for  a  1- 
year  period  following  a  fiscal  year  in 
which  DoD  achieved  the  5  percent  goal 
for  contract  awards  established  in  10 
U.S.C.  2323(a).  Since,  in  fiscal  year 
1999,  DoD  exceeded  this  5  percent  goal, 
use  of  this  price  preference  in  DoD 
acquisitions  must  be  suspended  for  a  1- 
year  period,  fi-om  February  24,  2000,  to 
February  23,  2000.  A  similar  suspension 
was  required  for  the  period  from 


February  24,  1999,  to  February  23,  2000 
(64  FR  4847,  February  1. 1999). 

M ichele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 

Regulations  Council. 

[FR  Doc.  00-2240  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

agency:  DoD,  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Notice  of  Revised  Non-Foreign 
Overseas  Per  Diem  Rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  213.  This  bulletin  lists 
revisions  in  the  per  diem  rates 
prescribed  for  U.S.  Government 
employees  for  official  travel  in  Alaska, 
Hawaii,  Puerto  Rico,  the  Northern 
Mariana  Islands  and  Possessions  of  the 


United  States.  AEA  changes  announced 
in  Bulletin  Number  194  remain  in  effect. 
Bulletin  Number  213  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  Februar\'  1.  2000. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Conunittee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Number  212. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office.  The  text  of  the  Bulletin 
follows: 
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Maxi 

num  Per  Diem  Rates 

for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths              | 

of  P 

jerto  Rico  and  the 

Northerr 

I  Mariana  Islands  and  Possessions 

of  the  United 

Stat 

3S  by  Federal  Government  civilian  employees. 

MAXIMUM              MAXIMUM 

• 

LODGING     M&IE      PER  DIEM 

EFFECTIVE  • 

LOCA 

LITY 

AMOUNT      RATE      RATE 
(A)    +    (B)    =    (C) 

DATE 

THE 

ONLY  CHANGE  IN  CIVILIAN  BULLETIN  213  UPDATES  RATES  FOR  MIDWAY  ISLANDS.                    1 

ALAS 

KA 

ANCHORAGE  [INCL  NAV  RES) 

05/01  -  09/15 

161          68         229 

01/01/2000 

09/16  -  04/30 

80         60        140 

01/01/2000 

BARROW 

115         73        188 

03/01/1999 

BETHEL 

92   •       65        157 

01/01/2000 

CLEAR  AB 

80         54        134 

01/01/2000 

COLD  BAY 

140         73        213 

01/01/2000 

COLDFOOT 

135         71        206 

10/01/1999 

CORDOVA 

85          62         147 

03/01/1998 

CRAIG 

05/01  -  08/31 

95         66        161 

10/01/1998 

09/01  -  04/30 

79         64        143 

10/01/1998 

DEADHORSE 

80          67         147 

03/01/1999 

DENALI  NATIONAL  PARK 

06/01  -  08/31 

125         56  ■       181 

01/01/2000 

09/01  -  05/31 

90         53        143 

01/01/2000 

DILLINGHAI-l 

100         58        158 

01/01/2000 

DUTCH  HARBOR-UNALASKA 

110         71        181 

03/01/1999 

EARECKSON  AIR  STATION 

80         54        134 

01/01/2000 

EIELSON  AFB 

05/01  -  09/15 

149         62        211 

01/01/2000 

09/16  -  04/30 

75         55        130 

01/01/2000 

ELMENDORF  AFB 

05/01  -  09/15 

161         68        229 

01/01/2000 

09/16  -  04/30 

80       .60        140 

01/01/2000 

FAIRBANKS 

05/01  -  09/15 

149         62        211 

01/01/2000 

09/16  -  04/30 

75         55        130 

01/01/2000 

FT.  RICHARDSON 

05/01  -  09/15 

161         68        229 

01/01/2000 

09/16  -  04/30 

80         60        140 

01/01/2000 

FT.  WAINWRIGHT 

05/01  -  09/15 

149'         62        211 

01/01/2000 

09/16  -  04/30 

75         55        130 

01/01/2000 

GLENNALLEN 

94         54        148 

01/01/2000 

HEALY 

06/01  -  08/31 

125         56        181 

01/01/2000 

09/01  -  05/31 

90         53        143 

01/01/2000 

HOMER 

05/15  -  09/15 

109         61        170 

01/01/2000 

09/16  -  05/14 

76         58        134 

01/01/2000 

JUNEAU 

95         66        161 

01/01/2000 

KAKTOVIK 

165         75        240 

01/01/2000 

KAVIK  CAMP 

125         69        194 

03/01/1999 

KENAI-SOLDOTNA 

04/01  -  10/31 

104         65        169 

01/01/2000 

11/01  -  03/31 

67         61  .       128 

01/01/2000 

Civ 
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LOCALITY 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

KENNICOTT 

KETCHIKAN 

04/01  - 

10/15 

10/16  - 

03/31 

KING  SALMON 

05/01  - 

10/01 

10/02  - 

04/30 

KLAWOCK 

05/01  - 

08/31 

09/01  - 

04/30 

KODIAK 

KOTZEBUE 

05/01  - 

08/31 

09/01  - 

04/30 

KULIS  AGS 

.  05/01  - 

09/15 

09/16  - 

04/30 

MCCARTHY 

METLAKATLA 

05/30  - 

10/01 

10/02  - 

05/29 

MURPHY  DOME 

05/01  - 

09/15 

09/16  - 

04/30 

NOME 

NUIQSUT 

PETERSBURG 

POINT  HOPE 

POINT  LAY 

PRUDHOE  BAY 

SEWARD 

05/01  - 

09/30 

10/01  - 

04/30 

SITKA-MT.  EDGECOMBE 

05/16  - 

09/16 

09/17  - 

05/15 

SKAGWAY 

04/01  - 

10/15 

10/16  - 

03/31 

SPRUCE  CAPE 

TANANA 

UMIAT 

VALDEZ 

05/01  - 

10/01 

10/02  - 

04/30 

WAINWRIGHT 

WASILLA 

WRANGELL 

04/01  - 

10/15 

10/16  - 

03/31 

149 

104 
80 

160 
100 

95 
79 
90 

137 
95 

161 
80 

149 

85 
78 

149 
75 
85 

120 
87 

130 

105 
80 

122 
86 

139 
129 

104 
80 
90 
85 

107 

117 
99 

111 
95 

104 
80 


68 

71 
69 

88 
82 

66 
64 
68 

63 

54 

68 
60 
68 

52 
51 

62 
55 
58 
47 
57 
70 
67 
67 

65 
61 

73 
72 

71 
69 
68 
58 
33 

68 
66 
81 
60 

71 
69 


217 

175 
149 

248 
182 

161 
143 
158 

200 
149 

229 
140 
217 

137 
129 

211 
130 
143 
167 
144 
200 
172 
147 

187 
147 

212 
201 

175 
149 
158 
143 

140 

185 
165 
192 
155 

175 
149 


10/01/1998 

01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 

10/01/1998 
10/01/1998 
01/01/2000 

01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 
10/01/1998 

03/01/1999 
03/01/1999 


01/01 
01/01 
01/01 
01/01 
03/01 
03/01 
03/01 
03/01 


/2000 
/2000 
/2000 
/2000 
/1999 
/1999 
/1999 
/1999 


03/01/1999 
03/01/1999 

01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 
03/01/1999 

01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 
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Max 
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Sta 


LOCALITY 


Federal  Register /Vol.  65,  No.  22 /Wednesday,  February  2,  2000 /Notices 


mum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
uerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
es  by  Federal  Government  civilian  employees. 


MAXIMUM 
LODGING 
AMOUNT 
(A)    + 


M&IE 
RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


EFFECTIVE 
DATE 


YAKUTAT 

[OTHER] 

AMERICAN  SAMOA 

AMERICAN  SAMOA 

GUAM  (INCL  ALL  MIL  INSTAL) 
HAW^I I 

CAMP  H  M  SMITH 

EASTPAC  NAVAL  COMP  TELE  AREA 

FT.  DERUSSEY. 

FT.  SHAFTER 

HICKAM  AFB 

HONOLULU  (INCL  NAV  &  MC  RES  CTR) 

ISLE  OF  HAWAII:  HILO 

ISLE  OF  HAWAII:  OTHER 

ISLE  OF  KAUAI 

05/01  -  11/30 

12/01  -  04/30 
ISLE  OF  KURE 
ISLE  OF  MAUI 
ISLE  OF  OAHU 
KANEOHE  BAY  MC  BASE 
KEKAHA  PACIFIC  MISSILE  RANGE  FAC 

05/01  -  11/30 

12/01  -  04/30 
KILAUEA  MILITARY  CAMP 
LUALUALEI  NAVAL  MAGAZINE 
NAS  BARBERS  POINT 

PEARL  HARBOR  [INCL  ALL  MILITARY] 
SCHOFIELD  BARRACKS 
WHEELER  ARMY  AIRFIELD 
[OTHER] 
JOlfJSTON  ATOLL 

JOHNSTON  ATOLL 
MIElWAY  ISLANDS 

MIDWAY  ISLANDS  [INCL  ALL  MILITAR 
NOFflHERN  MARIANA  ISLANDS 
ROTA 
SAIPAN 
[OTHER] 
PUEJRTO  RICO 
BAYAMON 

04/11  -  12/23 

12/24  -  04/10 
CAROLINA 

04/11  -  12/23 

12/24  -  04/10 
FAJARDO  [INCL  CEIBA  &  LUQUILLO] 
FT.  BUCHANAN  [INCL  GSA  SVC  CTR, 

04/11  -  12/23 


110 
80 

73 

135 

99 
99 
99 
99 

99 
99 
71 
89 

103 

131 

65 

100 

99 

99 

103 
131 
71 
99 
99 
99 
99 
99 
72 

13 

150 

88 

140 
55 


155 
195 

155 

195 

82 

155 
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68 
54 

53 

79 

61 
61 
61 
61 

61 
61 

50 
50 

58 
61 
41 
64 
61 
61 

58 
61 
50 
61 
61 
61 
61 
61 
61 


47 

69 
87 
62 


71 
75 

71 
75 
54 

71 


178 
134 

126 

214 

160 
160 
160 
160 
160 
160 
121 
139 

161 
192 
106 
164 
160 
160 

161 
192 
121 
160 
160 
160 
160 
160 
133 

22 

197 

157 
227 
117 


226 

270 

226 

270 
136 

226 


03/01/1999 
01/01/2000 

03/01/1997 

01/01/2000 


01/01 
01/01 
01/01 
01/01 
01/01 
01/01 
01/01 
01/01 


/2000 
/2000 
/2000 
/2000 
/2000 
/2000 
/2000 
/2000 


01/01/2000 
01/01/2000 
05/01/1999 
01/01/2000 
01/01/2000 
01/01/2000 


01/01 
01/01 
01/01 
01/01 
01/01 
01/01 
01/01 
01/01 
01/01 


/2000 
/2000 
/2000 
/2000 
/2000 
/2000 
/2000 
/2000 
/2000 


10/01/1998 

02/01/2000 

01/01/2000 
01/01/20P0 
01/01/2000 


01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 
01/01/2000 

01/01/2000 
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MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(AJ    + 

(B) 

(C) 

12/24  -  04/10 
HUMACAO 
LUIS  MUNOZ  MARIN  lAP  AGS 

04/11  -  12/23 

12/24  -  04/10 
MAYAGUEZ 
PONCE 

ROOSEVELT  RDS  &  NAV  STA 
SABANA  SECA  [INCL  ALL  MILITARY] 

04/11  -  12/23 

12/24  -  04/10 
SAN  JUAN  &  NAV  RES  STA 

04/11  -  12/23 

12/24  -  04/10 
[OTHER] 
VIRGIN  ISLANDS  (U.S.) 
ST.  CROIX 

12/14 
04/14 


04/15 

12/15 
ST.  JOHN 

04/15 

12/15 
ST.  THOMAS 

04/15  -  12/14 

12/15 
WAKE  ISLAND 

WAKE  ISLAND 


12/14 
04/14 


04/14 


195 
82 

155 

195 

85 

96 

82 


75 
54 

71 
75 
59 
69 
54 


270 
136 

226 
270 
144 
165 
136 


01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 


155 

71 

226 

01/01/2000 

195 

75 

270 

01/01/2000 

155 

71 

226 

01/01/2000 

196 

75 

270 

01/01/2000 

62 

57 

119 

01/01/20(^0 

93 

72 

165 

01/01/2000 

129 

76 

205 

01/01/2000 

219 

84 

303 

01/01/2000 

382 

100 

482 

01/01/2000 

163 

73 

236 

01/01/2000 

288 

86 

374 

01/01/2000 

60 

32 

92 

09/01/1998 
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Dated:  Janu^  27,  2000. 
L.M.  Bynum, 
Alternate  OSEiFederal 
Officer.  Depan  ment 
[FR  Doc.  00-2 
BILUNG  CODE  SO  I1-«1-M 


Register  Liaison 
of  Defense. 
57  Filed  2-1-00;  8:45  am) 


DEPARTMEI  T  OF  ENERGY 
[Docket  No.  Eik-158-A] 

Applications!  To  Export  Electric 
Energy;  Wilitams  Energy  Marlceting 
and  Trading  Company 

agency:  Offide  of  Fossil  Energy,  DOE. 
ACTION:  Notic  e  of  Application. 


Wil 


ha; 


SUMMARY 

and  Trading 
formerly 
Company, 
authority  to 
from  the  Uni 
pursuant  to 
Power  Act. 


iams  Energy  Marketing 
[Company  (Williams), 
Wiljiams  Energy  Service 

applied  for  renewal  of  its 
t  ansmit  electric  energy 
1  ed  States  to  Canada 
S(  (ction  202(e)  of  the  Federal 


addressed  as 
Power  Im/Ex 


DATES:  Comraents,  protests  or  requests 
to  intervene  r  lust  be  submitted  on  or 

3,  2000. 
ADDRESSES:  Comments,  protests  or 
requests  to  in  ervene  should  be 

oUows:  Office  of  Coal  & 
FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  pC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  *4F0RMATI0N  CONTACT: 
Xavier  Puslovrski  (Program  Office)  202- 
586-4708  or  I  dichael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  froCi  the  United  States  to  a 
foreign  counti  y  are  regulated  and 
require  authoi  ization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  82^  a(e)). 

On  October  1,  1997,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  issued  Order  No.  EA-158 
authorizing  V\  illiams  to  transmit  electric 
energy  from  tl  le  United  States  to  Canada 
as  a  power  me  rketer  using  the 
international  i  dectric  transmission 
facilities  of  B<  sin  Electric  Power 
Cooperative.  1  lonneville  Power 
Administratio  n.  Citizens  Utilities 
Company,  Del  roit  Edison  Company, 
Eastern  Main*  Electric  Cooperative, 
Joint  Owners  >  )f  the  Highgate  Project, 
Maine  Electric  Power  Company,  Maine 
Public  Service  Company,  Minnesota 
Power  &  Light  Company,  Minnkota 
Power  Cooper  itive.  New  York  Power 
Authority,  Ni<  gara  Mohawk  Power 
Corporation,  T  lorthern  States  Power 
Company,  anc  Vermont  Electric 
Transmission  [Company.  That  two-year 


authorization  expired  on  October  1 , 
1999. 

On  January  10,  2000,  Williams  filed 
an  application  with  FE  for  renewal  of  its 
two-year  authorization  to  export 
electricity  to  Canada  and  requested  that 
the  international  transmission  facilities 
of  Long  Sault,  Inc.  be  added  to  the  list 
of  authorized  export  points. 

Williams,  a  Delaware  corporation 
with  its  principal  place  of  business  in 
Tulsa,  Oklahoma,  is  a  power  marketer 
and  does  not  own  or  control  any 
facilities  for  the  transmission  or 
distribution  of  electricity,  nor  does  it 
have  a  franchised  service  area.  However, 
Williams  is  affiliated  with  entities  that 
do  own  power  generation  facilities. 
Williams  proposes  to  transmit  to  Canada 
electric  energy  purchased  from  electric 
utilities  and  other  suppliers  within  the 
U.S. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  Williams 
application  to  export  electric  energy  to 
Canada  should  be  clearly  marked  with 
Docket  EA-158-A.  Additional  copies 
are  to  be  filed  directly  with  Charlene  K. 
Stanford,  Regulatory  Analyst,  Williams 
Energy  Marketing  &  Trading  Company, 
P.O.  Box  2848,  Tulsa,  OK  74101,  AND 
Hillary  E.  Cinocca,  Esq.,  The  Williams 
Companies,  Inc.,  One  Williams  Center, 
Suite  4100,  Tulsa,  OK  74172. 

DOE  notes  that  the  circumstances 
described  in  this  application  are 
virtually  identical  to  those  for  which 
export  authority  had  previously  been 
granted  in  FE  Order  EA-158. 
Consequently,  DOE  believes  that  it  has 
adequately  satisfied  its  responsibilities 
under  the  National  Environmental 
Policy  Act  of  1969  through  the 
documentation  of  a  categorical 
exclusion  in  the  FE  Docket  EA-158 
proceeding. 

Copies  of  these  applications  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory",  then  "Electricity",  then 
"Pending  Proceedings"  from  the  options 
menus. 


Issued  in  Washington,  DC  on  January  24, 
2000. 

Anthony ).  Come, 

Deputy  Director.  Electric  Power  Regulation, 
Office  of  Coal  &  Power  Im/Ex,  Office  of  Coal 
&■  Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  00-  2277  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  FE  C&E  00-01;  Certification 
Notice— 183] 

Office  of  Fossii  Energy;  Notice  of 
Filing  of  Coal  Capability  of  Southaven 
Power,  LLC  Powerplant  and  Industrial 
Fuel  Use  Act 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SUMMARY:  On  January  10,  2000, 
Southaven  Power,  LLC  submitted  a  coal 
capability  self-certification  pursuant  to 
section  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978.  as 
amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy, 
Room  40-039,  FE-27,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owner/operator  of  the 
proposed  new  baseload  powerplant  has 
filed  a  self-certification  in  acccordance 
with  section  201(d). 

Owner:  Southaven  Power,  LLC. 
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Operator:  Indirect  subsidiary  of  Cogentrix 
Energy,  Inc. 
Location:  Southaven,  MS. 
Plant  Configuration:  Combined-cycle. 
Capacity:  800  MW. 
Fuel:  Natural  gas. 

Purchasing  Entities:  A  power  marketer. 
In-Service  Date:  June  1,  2002. 

Issued  in  Washington,  D.C.,  January  24, 
2000. 
Anthony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 

Office  of  Coal  and  Power  Im/Ex,  Office  of 

Coal  and  Power  Systems,  Office  of  Fossil 

Energy. 

[FR  Doc.  00-2278  Filed  2-1-00;  8:45  am) 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-408-035] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Report 

January  27.  2000. 

Take  notice  that  on  January  20,  2000, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  a  report 
on  the  flow  back  to  customers  on 
December  10,  1999,  of  $217,602 
representing  the  time  value  of  money 
associated  with  the  deferred  taxes 
applicable  to  the  Kanawha  Separation 
Plant  sold  to  Columbia  Natural 
Resoxu-ces,  Inc.  pursuant  to  Stipulation 
II,  Article  III,  Section  G(2)  of  Columbia's 
approved  settlement  in  Docket  No. 
RP95-408,  et  al.  Columbia  credited  its 
customers'  invoices  issued  on  December 
10, 1999. 

Columbia  states  that  a  copy  of  this 
report  is  being  provided  to  all  recipients 
of  a  share  of  the  flowback  and  all  state 
commissions  whose  jurisdiction 
includes  the  location  of  any  such 
recipient. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
The  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 


Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2192  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 63-001] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

January  27,  2000. 

Take  notice  that  on  January  20,  2000, 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  January  13,  2000. 

Tenth  Revised  Sheet  No.  500-A 
Tenth  Revised  Sheet  No.  600-A 
Tenth  Revised  Sheet  No.  700-A 
Ninth  Revised  Sheet  No.  891 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  submit  corrected  tariff 
sheets  in  compliance  with  the 
Commission's  Letter  Order  issued 
January  19,  2000. 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  its  customers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wurw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2186  Filed  2-1-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-43-001] 

Tuscarora  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

Januan,-  27,  2000. 

Take  notice  that  on  Janujuy  18,  2000, 
Tuscarora  Gas  Transmission  Company 
(Tuscarora)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1 ,  the  following  tariff  sheets 
effective  February  17,  2000; 

Third  Revised  Sheet  No.  378 
Original  Sheet  No.  37C 
First  Revised  Sheet  No.  47 

Tuscarora  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  November  22,  1999 
Order,  in  Docket  No.  RPOO-43-000. 
Specifically,  the  November  22  Order 
requires  that  Tuscarora  submit  revised 
tariff  sheets  reflecting  its  proposal  to  net 
imbalances  and  calculate  shipper 
imbalances.  Tuscarora  stated  that  copies 
of  this  filing  were  mailed  to  customers 
of  Tuscarora  and  interested  state 
regulatory  agencies  and  all  parties  to 
Docket  No.  RPOO-43-000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator)'  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-2239  Filed  2-1-00:  8:45  am] 
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DEPARTMEN '  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  i 

[Docket  No.  RpJk)-1  28-001] 

Williams  Gas  pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

January  27,  2000. 

Take  notice  that  on  lanuary  18,  2000, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tertdered  for  filing  to  become 
part  of  its  PER  :  Gas  Tariff,  Original 
Volume  No.  1,  Substitute  Second 
Revised  Sheet  ^o.  6B,  with  the 
proposed  effec  tive  date  of  January  1 , 
2000. 

Williams  sta:es  that  on  December  1, 
1999,  it  made  ii  filing  pursuant  to 
Article  13  of  ti  e  General  Terms  and 
Conditions  of  i  ts  FERC  Gas  Tariff  to 
reflect  revised  Fuel  and  loss 
reimbursement  percentages  for  the 
production  and  market  areas  and  for 
storage.  By  ord  er  issued  December  28, 
1999  (order),  tlie  Commission  accepted 
the  filing  to  be  effective  January  1,  2000, 
subject  to  Will  ams  filing  within  20  days 
of  the  order,  a  i  evised  tariff  sheet  and 
workpapers  lispng  the  revised  fuel  and 
loss  reimbursement  percentage  for  the 
production  are  i  that  reflects  the  removal 
of  the  out-of-p<  riod  adjustment  of 

fuel  retained.  This  filing 
is  being  made  1  d  comply  with  the  order. 
Williams  reser  es  the  right  to  modify 
this  filing  shou  Id  the  Commission 
modify  its  Dec(  mber  28.  1999  order. 


al 


that  a  copy  of  its  filing 
11  participants  listed  on 
maintained  by  the 
the  docket  referenced 
of  Williams' 
cbstomers  and  interested 


Williams  stafes 
was  served  on 
the  service  list 
Commission  in 
above  and  on 
jurisdictional 
state  commissions 

Any  person  t  esiring  to  protest  this 
filing  should  fi  e  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accor  Jance  with  Section 
385.211  of  the  Commission's  Rules  and 
such  protests  must  be 


Regulations.  AI 

filed  as  provide  d  in  Section  154.210  of 
the  Commissioi  I's  Regulations.  Protests 
will  be  conside  ed  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  w  11  not  serve  to  make 
protestants  pari  ies  to  the  proceedings. 
Copies  of  this  f  ling  are  on  file  with  the 
Commission  an  d  are  available  for  public 
inspection  in  tf  e  Public  Reference 
Room.  This  filii  ig  may  be  viewed  on  the 
web  at  http://wrtrw.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2185  Filed  2-1-00;  8:45  am] 

«LUNG  CODE  6717-41-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11512-000  Oregon] 

Jolin  Bigeiow;  Notice  of  Availability  of 
Final  Environmental  Assessment 

January  27.  2000. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  McKenzie  Hydroelectric 
Project.  The  project  is  located  on  the 
McKenzie  River,  in  Lane  County, 
Oregon. 

On  July  10, 1998,  the  Commission 
staff  issued  a  draft  environmental 
assessment  (DEA)  for  the  project  and 
requested  that  comments  be  filed  with 
the  Commission  within  45  days. 
Comments  on  the  DEA  were  filed  by 
two  entities  and  are  addressed  in  the 
final  environmental  assessment  (FEA) 
for  the  project. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Room, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street  NE,  Washington,  DC 
20426.  This  filing  may  also  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (please  call  (202)  208- 
2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2190  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


OEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9»-284-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Availability  of  the 
Environmental  Assessment  for  the 
Proposed  index  1  Pipeline  and  Laterals 
Abandonment  Project 

January  27,  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  em 
environmental  assessment  (EA)  on  the 
abandonment  of  the  natural  gas  pipeline 
facilities  proposed  by  Koch  Gateway 
Pipeline  Company  (Koch)  in  the  above- 
referenced  docket. 

The  EA  was  prepared  to  satisfy  the* 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the  proposed 
abandonment  of  the  pipelines  and 
appurtenant  facilities  including: 

•  Abandon  in  place  about  72.4  miles 
of  10-,  16-,  18-,  and  20-inch-diameter 
Index  1  Pipeline  in  Kaufman,  Dallas, 
and  Tarrant  Counties,  Texas; 

•  Abandon  in  place  the  following 
lateral  pipeline  totaling  about  29.2  miles 
in  Dallas  and  Tarrant  Counties,  Texas: 

•  7.3  miles  of  12-inch-diameter  Index 
1-31  pipeline; 

•  0.9  mile  of  18-inch-diameter  Index 
1-37  pipeline; 

•  5.6  miles  of  20-inch-diameter  Index 
1-37  pipeline; 

•  10.6  miles  of  16-inch-diameter 
Index  4  pipeline; 

•  4.7  miles  of  20-inch-diameter  Index 
6  pipeline;  and 

•  0.1  mile  of  4-inch-diameter  Index 
808  pipeline. 

•  Construct  and  operate  39  "pig" 
launching  and  receiving  facilities  to 
clean  out  the  pipelines  proposed  for 
abandonment;  and 

•  Abandon  by  removal  appurtenant 
facilities  consisting  of  6  meter  stations, 
39  blow-off  assemblies,  12  by-pass 
valves,  15  block  valves,  8  tap  valves,  40 
segments  of  pipeline  of  various 
diameters  totaling  about  429  feet,  about 
1,690  feet  of  pipeline  of  various 
diameters  at  four  waterbody  crossings, 
1,648  feet  of  exposed  pipeline,  62  farm 
taps,  5  industrial  taps,  and  certain  other 
minor  facilities. 

Koch  seeks  authority  to  abandon  these 
facilities  due  to  rising  operating  and 
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maintenance  costs,  the  number  of 
encroachments,  and  increasing  number 
of  requests  to  relocate  portions  of  the 
pipeline. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street,  N.E.,  Room  2A, 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  tbat  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E.,  Room 
lA,  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Docket  No.  CP9^284- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  26,  2000. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must    , 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You 
don't  need  intervenor  status  to  have 
your  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088  or  on 
the  FERC  Internet  website 
(www.ferc.fed.us)  using  the  "RIMS" 
link  to  information  in  this  docket 
number.  Click  on  the  "RIMS"  link, 
select  "Docket  #"  from  the  RIMS  Menu, 
and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 


RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary: 

[FR  Doc.  00-2187  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

January  27,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2566-010. 

c.  Date  filed:  March  30,  1999. 

d.  Applicant:  Consumers  Energy 
Company. 

e.  Name  of  Project:  Webber 
Hydroelectric  Project. 

f.  Location:  On  the  Grand  River,  in 
Lyons  and  Portland  Townships,  near  the 
City  of  Portland,  Ionia  County, 
Michigan.  The  project  would  not  utilize 
federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  David  Battige, 
Consumers  Energy  Company,  Hydro 
Operations,  330  Chestnut  Street, 
Cadillac.  MI  49601,  (616)  779-5506. 

i.  FERC  Contact:  Tom  Dean, 
thomas.dean@ferc.fed.us.  (202)  219- 
2778. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary  Federal  Energy 
Regulatory  Commission,  888  First 
Sfreet,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 


each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must  ~ 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  is  now  ready  for  enviromnental 
analysis. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  32-foot-high,  1,200-foot- 
long  dam  comprising:  (a)  a  157-foot-long 
concrete  powerhouse  section,  (b)  a  313- 
foot-long  concrete  spillway  with  10 
Taintor  gates  and  one  hydraulic  flap 
gate,  and  (c)  two  earth  embankment 
sections  having  a  combined  total  length 
of  730  feet;  (2)  a  7-mile-long  reservoir 
having  a  660-acre  surface  area  at  a 
normal  pool  elevation  of  684.4  feet 
USGS;  (3)  a  powerhouse  containing  two 
generating  units  with  a  total  installed 
capacity  of  3,250  kW;  and  (4)  other 
appurtenances. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20246.  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20,  1991)'that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  exfraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
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(2)  set  forth  in  the 
1  lame  of  the  applicant  and 
n  jmber  of  the  application  to 

responds;  (3)  furnish 
adHress,  and  telephone 
person  submitting  the 
otherwise  comply  with 
of  18  CFR  385.2001 
fi005.  All  comments, 
dations,  terms  and  conditions 
must  set  forth  their 
is  andotherwise  comply 
reqi^rements  of  18  CFR  4.34fb). 
obtain  copies  of  the 
rectly  from  the  applicant, 
documents  must  be  filed 
e  original  and  the 
required  by  the 
1  regulations  to:  The 
Federal  Energy  Regulatory 
888  First  Street,  N.E., 
D.C.  20426.  An  additional 
sent  to  Director,  Division 
Re>Jiew,  Office  of  Hydropower 
Energy  Regulatory 
at  the  above  address.  Each 
accompanied  by  proof  of 
persons  listed  on  the 
pared  by  the  Commission 
proceeding,  in  accordance  with 
and  385.2010. 


CO  Dies 


Fe  deral 


piB 
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David  P.  Boerg  !rs. 

Secretary. 

[PR  Doc.  00-2lb8  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  671  r-01-M 


DEPARTMEI^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  ApiJIIcation  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 


2(00. 


t(i 


No 


2C00. 


JANUARY  27, 

Application 
River  Mounta 
Project. 

b.  Project  i 

c.  Date  File^ 
January  19, 

d.  Applican  f 

e.  Name  o 
Pumped  Stora  i 

f.  Location: 
located  adjacent 
the  Arkansas 
Arkansas, 
federally-ow 
the  U.S 
of  Engineers. 

g.  Filed 
Act,  16  U.S.C. 


Lak3 


a.  Application  Type: 
Amend  License  for  the 
n  Pumped  Storage 


10455-016. 
December  7, 


1999  and 


.•  JDJ  Energy  Company. 
>f  project:  River  Mountain 
e  Project. 
The  project  will  be 

to  Lake  Dardanelle,  on 
Uver  in  Logan  County, 
Dardanelle  is  a 
1  reservoir  managed  by 
Depa^ment  of  the  Army,  Corps 


Pursuant  to:  Federal  Power 
791(a)-825(r). 


h.  Applicant  Contact:  Mr.  Arthur 
Hagood,  Synergies  Energy  Services, 
LLC,  Synergies  Center,  191  Main  Street, 
Annapolis.  MD  21401,  (410)  268-8820. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Paul 
Shannon  at  (202)  219-2866  or  by  e-mail 
at  paul.shannon@ferc.fed. us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  March  7,  2000.  Please 
include  the  project  number  (10455-016) 
on  any  comments  or  motions  filed. 

k.  Description  of  Filing:  JDJ  Energy 
Company  (JDJ)  filed  an  application  to 
revise  the  authorized  configuration  of 
several  features.  The  project  is 
authorized  to  pass  water  between  Lake 
Dardanelle  and  a  new  reservoir  at  the 
summit  of  River  Moimtain  for  pumped 
storage  generation.  Under  the  licensed 
configuration,  flows  will  travel  through 
a  concrete-lined  water  conduit, 
powerhouse,  and  tailrace  tunnel,  all 
located  underground,  between  Lake 
Dardanelle  and  the  new  reservoir. 

In  the  application,  JDJ  proposes  to 
construct  the  powerhouse  control  room 
and  service  facilities  at  ground  level  and 
drill  a  vertical  shaft  to  the  position  of 
the  pumps/turbines,  about  400  feet 
below  grade.  The  powerhouse  would  be 
located  about  2,500  feet  closer  to  Lake 
Dardanelle  then  currently  authorized. 
JDJ  also  proposes  to  slightly  increase  the 
capacity  of  the  upper  reservoir,  allowing 
a  maximum  reservoir  elevation  of  1,010 
feet  instead  of  the  authorized  1,007  feet. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 


comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi-om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary, 

[FR  Doc.  oa-2189  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

January  27,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/.(4pp7ica(yon;  Original 
Minor  License. 

b.  Project  No.:  11616-000. 

c.  Date  Filed:  ]\me  1,  1998. 

d.  Application:  City  of  Portland, 
Michigan. 

e.  Name  of  Project:  Portland 
Municipal  Hydroelectric  Project. 

f.  Location:  On  the  Grand  River,  near 
the  City  of  Portland,  in  Ionia  County. 
Michigan.  The  project  would  not 
utilized  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Glen  Hendrix, 
Earth  Tech  Inc.,  555  Glenwood  Hills 
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Pkwy,  Grand  Rapids,  MI  495.88,  (616) 
940-4406. 

i.  FERC  Contact:  Tom  Dean, 
Thomas.dean@ferc.fed.us,  (202)  219- 
2778. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  interveners  fdes 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource,  agency  they 
must  also  serve  a  copy  of  the  document 
on  the  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time. 

1,  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  A  13-foot-high,  325-foot- 
long  dam  with  a  concrete  spillway;  (2) 
a  reservoir  with  a  surface  area  of  90 
acres,  and  a  storage  area  of  140  acre-feet; 

(3)  a  powerhouse  with  a  forebay 
containing  two  generating  units  with  a 
total  installed  capacity  of  375  kW;  and 

(4)  other  appurtenances. 

m.  Locations  of  the  apphcation:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Pubic  Reference  Room, 
located  at  888  First  Street  NE,  Room  2A, 
Washington,  DC  20246,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 


Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the  ' 
Commission  only  upon  showing  of  good 
cause  or  extraordinary  circumstances  in 
accordance  with  18  CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  OR 
"PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  dociunents  must  be  filed 
by  providing  the  original  and  the 
nimiber  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.20110. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2191  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6531-4] 

Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urban  Buses; 
Approval  of  an  Application  for 
Certification  of  Equipment 

agency:  Environmental  protection 
agency  (EPA). 

ACTION:  Notice  of  agency  approval  of  an 
application  for  equipment  certification. 

SUMIMARY:  The  Agency  received  a 
request  to  amend  a  notification  of  intent 
to  certify  urban  bus  retrofit/rebuild 
equipment  for  4-stroke  petroleum  fueled 
diesel  engines  pursuant  to  40  CFR  part 
85,  subpart  O  from  Engelhard 


Corporation  (Engelhard).  Engelhard 
requested  to  amend  the  original 
notification  to  include  additional  engine 
models.  Pursuant  to  section 
85.1407(a)(7),  a  November  30.  1998 
Federal  Register  document  summarized 
the  amendment  and  announced  that  the 
amendment  request  and  accompanying 
data  would  be  available  for  public 
review  and  comment,  and  initiated  a  45- 
day  period  during  which  comments 
could  be  submitted.  In  the  document, 
the  Agency  stated  it  would  review  this 
request  to  amend  the  notification  of 
intent  to  certify,  as  well  as  comments 
received,  to  determine  whether  the 
equipment  should  be  certified  for  the 
additional  models. 

EPA  has  completed  its  review  of  this 
amendment  request  and  the  Director  of 
the  Certification  and  Compliance 
Division  (CCD)  has  determined  that  the 
requirements  for  certification  have  been 
met.  Accordingly,  today's  Federal 
Register  docimient  describes  the 
certification  of  this  equipment  for  the 
engine  models  listed  in  Table  C  of  this 
document. 

Testing  dociunentation  presented  to 
the  Agency  demonstrates  a  reduction  in 
particulate  matter  (PM)  of  at  least  25% 
for  the  engines  listed  in  Table  C.  Life 
cycle  cost  information  was  not 
submitted  by  Engelhard  and  this 
approval  does  not  trigger  requirements 
for  the  additional  models.  Certification 
of  this  equipment  makes  it  available  for 
operators  complying  with  the  25% 
particulate  matter  reduction 
requirements  of  compliance  program  1 
and  may  also  be  used  by  operators 
utilizing  program  2  to  achieve  target 
fleet  emission  levels. 

DATES:  Today's  Federal  Register 

document  announces  the  Agency's 
decision  to  certify  the  CMX  equipment 
for  certain  4  stroke/cycle  urban  bus 
engines.  The  effective  date  of 
certification  was  established  in  a  letter 
dated  November  30,  1999  from  the 
Director  of  the  Certification  & 
Compliance  Division  to  Engelhard 
Corporation.  A  copy  of  this  letter  is  in 
the  public  docket  located  at  the  address 
noted  above.  This  equipment  may  be 
used  immediately  by  urban  bus 
operators. 

ADDRESSES:  The  application,  as  well  as 
other  materials  specifically  relevant  to 
it,  are  contained  in  Public  Docket  A-93- 
42  (Category  XVII-A),  entitled 
"Certification  of  Urban  Bus  Retrofit/ 
Rebuild  Equipment".  This  docket  is 
located  in  room  M-1500,  Waterside 
Mall  (Ground  Floor),  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW,  Washington,  DC  20460. 
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Docket  itebs 
8:00  a.m.  unlil 
through  Fridiy 
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by  the  Agenc  y 
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may  be  inspected  from 
5:30  p.m.,  Monday 
.  As  provided  in  40  CFR 
e  fee  may  be  charged 
for  copying  docket 


FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Erb ,  Engine  Compliance 
Programs  Gr()up,  Certification  & 
Compliance  Division  (6403J),  U.S. 
Environment&l  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  N.W.  Washington,  D.C.  20460. 
Telephone:  (io2)  564-9259.  Email 
Address:  ERBANTHONY@EPA.GOV. 
SUPPLEMENT/^Y  INFORMATION: 

I.  Program  Background 

On  April  21,  1993,  the  Agency 
published  final  Retrofit/Rebuild 
Requirement;  for  1993  and  Earlier 
model  Year  Urban  Buses  (58  FR  21359). 
The  retrofit/rebuild  program  is  intended 
to  reduce  the  ambient  levels  of 
particulate  m  itter  (PM)  in  urban  areas 
and  is  limitec  to  1993  and  earlier  model 
year  (MY)  url»an  buses  operating  in 
metropolitan  lareas  with  1980 
populations  of  750,000  or  more,  whose 
engines  are  rebuilt  or  replaced  after 
January  1.  1995.  Operators  of  the 
affected  buses  are  required  to  choose 
between  two  tompliance  programs: 
Program  1  se«B  PM  emissions 
requirements  for  each  urban  bus  engine 
in  an  operator's  fleet  which  is  rebuilt  or 
replaced;  Program  2  is  a  fleet  averaging 
program  that^stablishes  specific  annual 
target  levels  fpr  average  PM  emissions 
from  urban  biises  in  an  operator's  fleet. 

Certification  of  retrofit/rebuild 
equipment  is  h  key  element  of  the 
retrofit/rebuiBd  program.  To 
demonstrate  aompliance  under  either  of 
the  compliance  programs,  operators  of 
the  affected  b  jses  must  use  equipment 
that  has  been  certified  by  the  Agency. 


Cummins  'other  engine  family 


343B 

343B 

343C   

343C  

343C   

343C  

343F  

343F  

343F  

343F  

Other  2  4-stroke 


Emissions  requirements  imder  either  of 
the  two  compliance  programs  depend 
on  the  availability  of  certified  retrofit/ 
rebuild  equipment  for  each  engine 
model.  To  be  used  for  program  1 , 
equipment  must  be  certified  as  meeting 
a  0.10  g/bhp-hr  PM  standard  or  as 
achieving  a  25  percent  reduction  in  PM. 
Equipment  used  for  program  2  must  be 
certified  as  providing  some  level  of  PM 
reduction  that  would  in  turn  be  claimed 
by  urban  bus  operators  when  calculating 
their  average  fleet  PM  levels  attained 
under  the  program.  For  program  1, 
information  on  life  cycle  costs  must  be 
submitted  in  the  notification  of  intent  to 
certify  in  order  for  certification  of  the 
equipment  to  initiate  (or  trigger) 
program  requirements.  To  trigger 
program  requirements,  the  certifier  must 
guarantee  that  the  equipment  will  be 
available  to  all  affected  operators  for  a 
life  cycle  cost  of  $7,940  or  less  at  the 
0.10  g/bhp-hr  PM  level,  or  for  a  life 
cycle  cost  of  $2,000  or  less  for  the  25 
percent  or  greater  reduction  in  PM.  Both 
of  these  values  are  based  on  1992 
dollars. 

n.  Notification  of  Intent  to  Certify 

By  a  notification  of  intent  to  certify 
signed  November  18,  1996,  Engelhard 
applied  for  certification  of  equipment 
applicable  to  all  Cummins  L-10  engines 
that  were  originally  manufactured  prior 
to  and  including  1993.  The  notification 
of  intent  to  certify  stated  that  the 
candidate  equipment  would  reduce  PM 
emissions  25  percent  or  more  on 
petroleum-fueled  diesel  engines  that  are 
rebuilt  to  Cummins  specifications. 

The  candidate  equipment  consists  of 
a  "catalytic  converter  muffler"  or 
CMX''^,  that  is  an  exhaust  noise  muffler 
containing  an  oxidation  catalyst.  Life 
cycle  cost  information  was  submitted 
with  the  original  notification,  along 


with  a  guarantee  that  the  equipment 
would  be  offered  to  all  affected 
operators  for  less  than  the  incremental 
life  cycle  cost  ceiling.  After  completion 
of  its  review,  EPA  determined  that  the 
certification  approval  for  the  November 
18  application  was  limited  to  the 
Cummins  L-10  electronically  controlled 
(EC)  engines  based  on  the  testing  data 
supplied.  EPA  certified  this  equipment 
as  a  trigger  for  the  requirements  for 
operators  using  compliance  option  1,  to 
reduce  PM  by  25%  when  rebuilding  or 
replacing  1992-1993  Cummins  L-10  EC 
models.  A  docimient  was  published  in 
the  Federal  Register  on  March  30,  1998 
(63  FR  13660)  annoimcing  this 
certification. 

In  a  letter  to  EPA  dated  April  20. 
1998,  Engelhard  requested  that  the 
March  30  certification  be  amended  to 
include  all  pre-1994  Cummins  L-10 
models  (including  the  non- 
electronically  controlled  models)  and  all 
other  4-stroke  urban  bus  engines.  On 
November  30,  1998  EPA  published  a 
document  in  the  Federal  Register 
requesting  comment  on  the  amendment 
request  and  on  the  appropriateness  of 
the  engines  being  considered  for  this 
certification  and  requested  information 
on  any  additional  engines  for  which  this 
certification  may  be  applicable.  In 
response,  the  Detroit  Diesel  Corporation 
(DDC)  commented  that  it  had  certified 
and  produced  the  Series  50  engine  for 
use  in  urban  bus  applications  for  which 
this  certification  might  be  applicable  in 
the  "all  other  4-stroke"  general  category. 
Accordingly,  EPA  has  included  the 
Series  50  engine  for  consideration  in  the 
"all  other  4-stroke"  urban  bus  engine 
category  in  this  document.  Table  A 
below  provides  a  listing  of  the  4-stroke 
urban  bus  engines  and  the  certification 
levels  for  which  the  candidate 
equipment  was  considered. 


Table  A.— Affected  Models  and  Proposed  Engelhard  CMX  Certification  Levels  ^ 


engines 


Cummins 

control  parts 

list  (CPL) 


780 
0781 
0774 
0777 
0996 
1226 
1226 
1441 
1622 
1624 

N/A 


Manufacture  dates 


11/20/85  to  12/31/87 
11/20/85  to  12/31/87 
11/20/85  to  12/31/89 
11/20/85  to  12/31/89 
12/04/87  to  08/19/88 
07/26/88  to  12/31/90 
07/12/90  to  08/26/92 
12/18/90  to  12/31/92 
04/24/92  to  12/31/92 
04/24/92  to  12/31/92 
Pre-1988 


New  Engine 
PM  level 


0.58 
0.59 
0.46 
0.61 
0.61 
0.50 
0.45 
0.46 
0.46 
0.45 
0.50 


Retrofit  PM 

level  with 

CMX 


0.44 
0.44 
0.34 
0.46 
0.46 
0.38 
0.34 
0.34 
0.34 
0.34 
0.38 


Retrofit  PM 
level  with 
CMX  and 

Cummins  kit 


0.26 
0.26 
0.26 
0.26 
0.26 
0.26 
0.26 
0.26 
0.26 
0.26 
N/A 
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Table  A.— Affected  Models  and  Proposed  Engelhard  CMX  Certification  Levels  i— Continued 


< 

*      Cummins/other  engine  family 

Cummins 

control  parts 

list  (CPL) 

Manufacture  dates 

New  Enalne      "«'™'"  ^*^ 

Retrofit  PM 
level  witti 
CMX  and 

Cummins  kit 

CAT 

GM 

IH/Navistar 

MAN 

Saab-Scania 

Volvo 

N/A 

1988  to  1993  

it 

(*) 

N/A 

CAT 

DDC/Series  50 

GM 

IH/Navistar 

MAN 

Saab-Scania 

Volvo 

1  The  new  Engine  PM  certification  levels  for  Cummins  engines  are  based  on  tfie  certification  level  or  tfie  average  test  audit  result  tor  each  en- 
gine family  It  is  noted  that  for  engine  family  343F,  although  the  PM  standard  for  1991  and  1992  was  0.25  g/bhp-hr  and  the  NOx  standard  was 
5.0  g^hp-hr,  Cummins  cerlified  the  1226,  1441,  1622,  and  1624  CPLs  to  a  Federal  Emission  Limit  (FEL)  of  0  49  g/bhp-hr  PM  and  5.6  g/bhp-hr 
NOx  under  the  averaging,  banking  and  trading  program. 

2  Applicable  to  the  following  4-stroke  engines  installed  in  applicable  urban  buses:  Caterpillar  8  cylinder  engines.  General  Motors  6  cylinder  and 
8  cylinder  engines,  International  Harvester/Navistar  8  cylinder  engines,  MAN  6  and  8  cylinder  engines,  Saab-Scania  6  cylinder  engines,  and 
Volvo  6  cylinder  engines. 

3  Certification  level. 

^  25%  reduction  from  certification  PM  levels. 


In  today's  Federal  Register  document, 
EPA  is  identifying  the  engines  in  the 
"all  other  4-stroke"  category  as  listed  in 
Table  A.  In  a  letter  to  EPA  dated  March 
16, 1998  Engelhard  stated  that  the   , 
inclusion  of  "all  other  4-stroke  engines" 
in  the  Engine  Control  Systems 
certification  dated  January  29, 1998  (63 
FR  4445)  caused  confusion  in  the 
marketplace  because  it  was  not  clear 
which  engines  were  included  in  the  "all 
other  4-stroke  engine"  classification. 
Accordingly,  the  November  30  Federal 
Register  document  sought  to  clarify  this 
matter  by  identifying  the  applicable 
engines.  As  stated,  EPA's  intent  is  that 
the  list  of  engines  apply  to  the  candidate 
Engelhard  certification  discussed 
herein,  the  Engine  Control  Systems 
certification  referenced  above,  and  to 
future  notifications  of  intent  to  certify 
equipment  under  the  urban  bus  rebuild 
regulations  that  include  engines  in  the 
"all  other  4-stroke"  classification. 


The  equipment  to  be  applied  to  the 
engines  is  a  "catalytic  converter 
muffler"  or  CMX™,  that  is  a  muffler 
containing  an  oxidation  catalyst.  The 
CMX  is  intended  to  replace  the  standard 
muffler  previously  installed  in  the 
engine  exhaust  system.  The  CMX  is 
intended  to  be  maintenance  free, 
requiring  no  service  for  the  full  in-use 
compliance  period.  The  engine  fuel  to 
be  used  with  this  equipment  is  standard 
diesel  fuel  with  a  maximum  sulfur 
content  of  0.05  weight  percent  sulfur. 

Engelhard  presented  exhaust  emission 
data  from  testing  a  1987  240hp 
Cimimins  L-10  engine,  control  parts  list 
nxmiber  0777  (CPL  0777)  and  on  a 
Cummins  L-10  engine  built  to  CPL  0774 
along  with  additional  data  to  support 
this  certification.  Table  B  below 
provides  a  summary  of  the  emissions 
test  data.  Under  40  CFR  85.1406(a).  a 
test  engine  must  represent  the  "worst 
case"  with  respect  to  particulate 


emissions  of  all  those  engine 
configvirations  for  which  the  equipment 
is  being  certified.  The  worst  case 
configuration  is  defined  as  the  engine 
configuration  having  the  highest  engine- 
out  PM  level,  prior  to  installation  of  the 
retrofit/rebuild  equipment.  In  the  case  at 
hand,  the  Cummins  L-10  test  engine  has 
a  specified  pre-rebuild  PM  emission 
level  of  0.61  g/bhp-hr  listed  in  the  table 
at  section  85.1403(c)(l)(iii)(A).  The  PM 
levels  listed  in  the  table  at  section 
85.1403(c)(l)(iii)(A)  for  all  other  models 
and  are  less  than  the  stated  level  for  the 
L-10  test  engine.  Accordingly,  the 
engine  tested  for  this  certification 
qualifies  as  a  worst  case  configuration 
for  the  engine  models  listed  in  Table  A 
herein.  Section  85.1406  of  the  urban  bus 
rebuild  regulation  allows  the  emission 
results  to  be  extrapolated  to  engine 
types  and  model  years  known  to  have 
engine-out  PM  levels  equal  to  or  less 
than  that  of  the  test  engine. 


Table  B.— Exhaust  Emissions  Summary  G/BHP-HR 


Gaseous  and  paniculate  test 


HC 

CO 

NOx 

PM 

BSFC1  

Smoke  Test 

ACCEL  

LUG 

PEAK  ., 

1  Brake  Specific  Fuel  Consumption  (BSFC)  is  measured  in  units  of  Ib/bhp-hr. 


1987  L-10 

baseline 

CPL#  0774 


2.29 

2.19 

5.50 

0.476 

0.399 


1987  L-10 

baseline 

CPL#  0777 


2.29 

2.65 

5.89 

0.473 

0.413 


8.2% 

1.5% 

14.8% 


11.7% 

1.7% 

29.2% 


1987  L-10  w/CMX 
CPL#  0774  for- 
mula 1 /formula  2 


1 .07/0.68 

1.52/1.01 

5.23/5  09 

0.326/0.287 

0.394/0.394 

9.3%/11.0% 

1.8V1.4% 

15.7%/20.3% 


1987  L-10 

w/CMX 
CPL#0777 


1.07 
1.31 

5.41 
0.335 
0.400 


10.9% 

2.0% 

24.8% 
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V  ith 


Engelhard 
cost  data  relative 
request  to  i 
models.  Therefore 
being  consi 
Register  doci^ment 
compliance 
requirements 
covered  by 
a  letter  dated 
Engelhard  reduested 
apply  for  this 
applicable 
letter,  Engelh^d 
information 
this  equipmei  it 
affected 
incremental 


lid  not  provide  life-cycle 
to  this  amendment 
ncjlude  the  additional 

,  this  equipment  is  not 
in  today's  Federal 

for  certification  in 
the  life  cycle  cost 
for  the  additional  engines 
amendment.  However,  in 
December  4,  1998, 

that  life  cycle  costs 
equipment  for  all 
els.  In  the  December  4 
has  submitted  pricing 
a|ong  with  a  guarantee  that 
will  be  offered  to 
s  for  less  than  the 
cycle  cost  of  $2,000  (in 


ths 


m(  d 


operj  ton 


Ifei 


Cumi  lins/other  engine  family 


343B  

343B  

343C  

343C  

343C  

343C  

343F  

343F  

343F  

343F  

Other  1  4-stroke 

CAT 

GM  IH/Navi^tar 

MAN 

Saab-Scam  i 

Volvo 
Other  4-stroke 

CAT 

GM 

IH/Navistar 

MAN 

Saat>-Scani 

Volvo 


'  The  new  Engine 
gine  family.  It  js 
5.0  g/bhp-hr, 
NOX  under  the 

2  Applicable  to 
8  cylinder  engi 
Volvo  6  cylinder 

3  Certification 
"25%  reductioh 


EPA  receive^ 
parties  on  the 
during  the 
Diesel 
Matthey 
Control  Systen 
original  manu 
engine.  JMI  an 
and  suppliers 
urban  bus  rebdild 
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1992  dollars).  On  July  30,  1999.  a 
Federal  Register  document  was 
published  concerning  this  request  to 
include  life  cycle  costs  (64  FR  41417). 
Comments  have  been  received  in 
response  to  the  July  30  document  and 
are  currently  being  reviewed  by  EPA.  If 
certified  to  comply  with  life  cycle  cost 
requirements,  this  equipment  will 
trigger  program  requirements  for  the 
engines  included  in  the  general  category 
of  "all  other  4-stroke  engines."  A 
separate  document  will  be  published  in 
the  Federal  Register  announcing  EPA's 
decision  on  Engelhard's  request  to 
certify  this  equipment  to  include  life 
cycle  costs  when  the  review  is 
complete. 


The  engines  to  which  the  certification 
announced  in  today's  Federal  Register 
document  applies  are  listed  in  Table  C 
below.  The  equipment  is  certified  to 
post-rebuild  PM  certification  levels 
listed  in  Table  C  for  each  respective 
engine.  Under  program  1 ,  all  rebuilds  or 
replacements  of  applicable  engines  for 
which  a  25%  or  greater  reduction  of  PM 
is  required  may  utilize  this  certified 
Engelhard  equipment  (or  other 
equipment  certified  to  reduce  PM  by  at 
least  25  percent).  Urban  bus  operators 
who  choose  to  comply  with  program  2 
and  use  this  equipment  will  use  the 
appropriate  PM  emission  value  from 
Table  C  when  calculating  their  average 
fleet  PM  level. 


Table  C— Engelhard  CMX  Certification  Levels  ■" 


Cummins 

control  parts 

list  (CPL) 


engines 


e  igines 


780 
078 
0774 
0777 
0996 
1226 
1226 
1441 
1622 
1624 
N/A 


Manufacture  dates 


11/20/85  to  12/31/87  .. 
111/20/85  to  12/31/87 
11/20/85  to  12/31/89  .. 
11/20/85  to  12/31/89  .. 
12/04/87  to  08/19/88  .. 
07/26/88  to  12/31/90  .. 
07/12/90  to  08/26/92  .. 
12/18/90  to  12/31/92  .. 
04/24/92  to  12/31/92  .., 
04/24/92  to  12/31/92  ... 
Pre-1988  


New  Engine 
PM  level 


1988  to  1993 


0.58 
0.59 
0.46 
0.61 
0.61 
0.50 
0.45 
0.46 
0.46 
0.45 
0.50 


T 


Retrofit  PM 

Level  with 

CMX 


(') 


0.44 
0.44 
0.34 
0.46 
0.46 
0.38 
0.34 
0.34 
0.34 
0.34 
0.38 


Retrofit  PM 

Level  with 

CMX 

Cummins  kit 


C) 


0.26 
0.26 
0.26 
0.26 
0.26 
0.26 
0.26 
0.26 
0.26 
0.26 
I^A 


N/A 


■ -J 1 — I 

...=  PM  certification  levels  for  Cummins  engines  are  based  on  the  certification  level  or  the  average  test  audit  result  for  each  en- 
loted  that  for  engine  family  343F,  although  the  PM  standard  for  1991  and  1992  was  0.25  g/bhp-hr  and  the  NOX  standard  was 
Cu  nmins  certified  the  1226,  1441,  1622,  and  1624  CPU  to  a  Federal  Emission  Limit  (FEL)  of  0.49  g/bhp-hr  PM  and  5  6  o/bho-hr 
iiveraging,  banking  and  trading  program.  »     i-  ,  »•     k 

~  the  following  4-stroke  engines  installed  in  applicable  urban  buses:  Caterpillar  8  cylinder  engines,  General  Motors  6  cylinder  and 
js.  International  Harvester/Navistar  8  cylinder  engines,  MAN  6  and  8  cylinder  engines,  Saab-Scania  6  cylinder  enqines  and 
3ngines.  =       ' 

l^vel. 

from  certification  PM  levels. 


III.  Summary  i  ind  Analysis  of 
Comments 


comments  from  three 
ingelhard  application 
conlment  period:  Detroit 
Corpora  [ion  (DDC),  Johnson 
Corpo|-ation  (JMI),  and  Engine 
,s  (ECS).  DDC  is  the 
^cturer  of  the  Series  50 
ECS  are  both  certifiers 
equipment  under  the 
program. 


(if( 


The  Detroit  Diesel  Corporation  (DDC) 
commented  that  the  DDC  Series  50 
engine  should  not  be  included  in  the 
certification.  DDC  also  commented  on 
the  reported  hydrocarbon  results  for  the 
baseline  test.  Regarding  DDCs 
comments  relative  to  the  Series  50 
engine,  DDC  stated  that  it  had  certified 
and  produced  1992-1993  model  fear 
Series  50  engines  for  use  in  urban  bus 
applications.  DDC  stated  that  the  Series 
50  is  an  electronically  controlled  engine 
with  PM  emissions  in  the  range  of  0.07 


to  0.13  g/bhp-hr  that  was  not  equipped 
with  an  exhaust  catalyst  when  certified. 
DDC  stated  that  the  Series  50  model 
engines  were  not  cited  in  the  November 
30,1998  Federal  Register  document  and 
should  not  be  included  in  this 
certification  among  the  additional 
engines  in  the  general  class  of  "all  other 
4-stroke  engines"  based  on  the  test  data 
presented  in  the  document.  DDC  noted 
that  the  Engelhard  certification  tests 
were  for  a  1987  model  year  Cummins  L- 
10  with  baseline  test  results  of  0.47  g/ 
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bhp-hr  PM  and  extremely  high  HC 
overall  suggesting  the  engine  may  have 
a  high  soluble  fraction.  DDC  stated  that 
since  catalysts  are  known  to  be  most 
effective  on  the  soluble  fraction  of 
particulate  and  relatively  ineffective  in 
reducing  the  dry  soot,  the  overall 
catalyst  effectiveness  increases  with  the 
soluble  fraction.  DDC  states  that  the 
Series  50  has  low  PM  with  a  low  soluble 
fraction.  Because  of  the  differences  in 
the  quantity  and  composition  of 
particulate  emissions  from  the  two 
engines,  it  would  not  be  appropriate  to 
extrapolate  the  results  of  the  Engelhard 
L-10  testing  to  conclude  that  the  CMX 
will  achieve  the  required  25% 
particulate  reduction  when  applied  to 
the  Series  50  engines.  Thus,  DDC  stated 
the  Series  50  inclusion  in  this 
certification  would  not  be  justified. 

In  response  to  DDC's  comment. 
Engelhard  provided  data  from  testing 
conducted  on  a  1995  275  hp  DDC  Series 
50  engine.  Engelhard  conducted  testing 
using  CMX  technology  exploring  the 
effects  of  fuel  sulfur  on  particulate 
matter  emissions.  Fuel  sulfur  levels  of 
500  parts  per  million  (ppm)  and  315 
ppm  were  run  on  the  CMX  catalyst.  The 
report  containing  this  data  titled,  "The 
Effect  of  Diesel  Sulfur  Content  and 
Oxidation  Catalysts  on  Transient 
Emissions  at  High  Altitude  from  a  1995 
Detroit  Diesel  Series  50  Urban  Bus 
Engine"  has  been  placed  in  the  public 
docket  listed  above.  After  review  of  the 
above  report  and  the  comments 
received,  EPA  determined  that 
additional  information  would  be  needed 
before  it  could  be  determined  that 
Engelhard  had  demonstrated  a  25%  PM 
reduction  for  Series  50  engine.  Upon 
EPA  informing  Engelhard  of  the  need 
for  additional  data  and  evaluation 
relative  to  the  Series  50  engine, 
Engelhard  requested  that  the  Series  50 
be  removed  from  consideration  under 
this  certification.  Engelhard  made  this 
request  so  that  certification  approval  for 
the  remaining  models  would  not  be 
delayed  due  to  time  necessiry  to  receive 
and  evaluate  additional  information 
relative  to  the  Series  50.  Accordingly, 
EPA  has  removed  the  Series  50  model 
from  consideration  under  this 
certification.  However,  as  noted  earlier 
the  Series  50  was  added  to  the  general 
class  of  "all  other  4-stroke  engines"  for 
consideration  under  the  Urban  Bus 
Rebuild  Program. 

DDC's  second  comment  concerns  the 
hydrocarbon  (HC)  level  reported  as  2.29 
g/bhp-hr  in  the  baseline  Cummins  L-10 
engine  test.  DDC  states  that  this  HC 
level  is  indicative  of  an  engine  fault  and 
questions  the  certification  data.  In 
response,  Engelhard  notes  that  while 
this  engine  does  have  high  HC 


emissions,  data  from  five  tests 
conducted  after  it  had  rebuilt  this 
engine  to  various  configurations 
consistently  show  HC  emissions  that  are 
around  2.0  g/bhp-hr  on  average  vdth 
standard  Cummins  rebuild 
specifications.  The  HC  result  for  the 
certification  test  of  the  CPL  0777 
configuration  provided  by  Engelhard  in 
the  amendment  was  2.29  g/bhp-hr.  EPA 
notes  that  based  on  the  consistent  HC 
results  for  this  engine  after  rebuild  it  is 
apparent  that  the  HC  results  are. 
inherent  to  this  engine  in  a  standard 
rebuild  configuration.  EPA  notes  that  it 
has  seen  considerable  variation  in  the 
test  results  for  baseline  engines  for  the 
applications  that  have  been  reviewed  for 
certification.  Consistent  with  40  CFR 
85.1406(a),  the  certification  engine  is 
not  required  to  meet  Federal  emission 
standards  before  the  retrofit/rebuild 
equipment  is  installed.  The  retrofit/ 
rebuild  regulation  requires  that  the  PM 
reduction  must  be  shown  to  be 
incremental  to  a  standard  rebuild.  Based 
on  the  fact  that  the  baseline  engine  in 
this  certification  was  rebuilt  to  a 
standard  configuration  with  no  obvious 
defects,  EPA  finds  the  results  to  be 
acceptable.  It  is  noted  that  with  the 
addition  of  the  CMX  technology  the  HC 
emissions  are  reduced  to  1.07  g/bhp-hr 
during  testing  and  are  within  specified 
standards  in  accordance  with  the 
regulations.  After  review  of  the  data 
presented,  EPA  finds  that  the  test  engine 
and  the  emission  results  presented  are 
acceptable. 

Engine  Control  Systems,  Ltd.  (ECS) 
commented  that  this  application  should 
be  reviewed  in  conjunction  with  the  life 
cycle  costs  as  submitted  in  Engelhard 's 
December  4  letter,  in  order  to  solicit  the 
full  range  of  comments  needed  to  justify 
triggering  the  25%  PM  reduction 
requfrements  for  the  affected  engines. 
ECS  also  commented  on  catalyst 
applicability,  effectiveness, 
performance,  PM  reduction, 
backpressure,  and  the  identification  of 
the  different  catalyst  formulations.  ECS 
commented  on  testing  it  has  performed 
and  results  of  Engelhard  testing  on 
Cummins  N14  engines  and  other  data 
conveyed  by  Engelhard.  ECS  also 
commented  that  it  should  be  clearly 
stated  that  this  certification  applies  only 
to  applicable  urban  bus  engines. 

With  regard  to  the  ECS  comment  that 
product  performance  and  cost  should  be 
addressed  together  to  solicit  the  full 
range  of  comments  for  those  engines 
constituting  the  "all  other  4-stroke" 
category,  the  lu-ban  bus  retrofit/rebuild 
regulation  allows  for  certification  based 
on  emission  reduction  without 
including  cost  data.  In  response,  EPA 
believes  that  the  urban  bus  retrofit/ 


rebuild  regulation  clearly  allows  for 
certification  based  on  emission 
reductions  without  cost  data.  In  fact, 
prior  to  this  certification  review,  EPA 
has  reviewed  and  approved  several 
certifications  of  equipment  under  this 
program  without  life  cycle  cost  data. 

Life  cycle  cost  data  is  necessary  to 
trigger  retrofit/rebuild  requirements 
under  program  1 .  Since  Engelhard  had 
not  provided  cost  information  with  this 
amendment  request,  this  certification 
will  not  trigger  new  requirements  for 
any  of  the  affected  engines  and  a  review 
of  cost  data  is  not  necessary  for 
approval.  However,  Engelhard  has  more 
recenUy  requested  to  include  cost  data 
and  to  certify  this  equipment  within  the 
specified  life  cycle  cost  requirements.  A 
document  was  published  in  the  Federal 
Register  on  July  30. 1999  (64  FR  41417) 
regarding  this  amendment  request  to 
include  life  cycle  dosts  for  this 
certification.  Comments  have  been 
received  and  are  currently  under 
review.  A  separate  document  will  be 
published  in  the  Federal  Register 
announcing  EPA's  decision  after  review 
is  completed. 

ECS  nas  requested  that  Engelhard 
divulge  its  catalyst  formulation  and  size 
publicly.  Engelhard  states  that  this 
information  is  proprietary  and  declines 
to  provide  this  information  in  a  public 
format.  Customarily,  EPA  allows 
manufacturers  to  maintain  catalyst 
specifications  as  confidential  business 
information  provided  such  inf6rmation 
is  presented  for  EPA  review  and  is 
fovmd  to  be  acceptable.  Engelhard  has 
provided  descriptions  of  the  various 
catalysts  and  formulations  used  during 
testing  and  EPA  finds  the  information 
presented  to  be  acceptable  under  the 
urban  bus  program. 

ECS  commented  that  it  is  not  clear 
which  formulation  is  being  proposed  to 
cover  the  4-stroke  engines  included  in 
this  certification.  If  different 
formulations  are  proposed  which 
catalysts  are  meant  to  cover  the  various 
engines?  What  data  shows  the 
effectiveness  of  these  formulations  and 
how  will  they  be  identified  in  the 
marketplace  to  ensure  appropriate  use? 
Engelhard  has  responded  that  it  will 
provide  a  specific  CMX  unit  for  a 
specific  bus  and  engine  combination 
using  the  certified  catalyst.  In  the 
amendment  request  and  subsequent 
information.  Engelhard  documented 
tests  performed  on  a  wide  remge  of 
catalyst  formulations  on  an  engine 
designated  to  be  the  "worst  case"  and 
has  also  provided  data  based  on  other 
engine  configurations.  In  the 
regulations.  EPA  stated  it  will  allow 
results  of  emission  tests  for  after 
treatment  devices  to  be  extrapolated  to 
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engine  types  a  ad  model  years  known  to 
have  engine-oi  it  PM  levels  equal  to  or 
less  than  the  t^st  engine.  In  the 
application,  E$gelhard  has  presented 
data  from  Cunjmins  engine  with  CPL 
0777  which  is  considered  to  be  the 
worst  case  con  Rguration  for  the  engines 
to  be  included  in  this  certification.  In 
addition,  Engelhard  has  presented  data 
from  tests  perfprmed  on  Cummins  CPL 
0774  to  suppoft  this  amendment 
request.  Engelliard  has  responded  that 
in  order  to  sim  Aify  certification,  it  will 
only  utilize  th«  catalyst  formulation 
tested  on  the  C  ummins  L-10  CPL  0777. 
EPA  has  reviev  red  the  effectiveness  of 
the  formulatioi  i  to  be  used  with  this 
equipment  anc  designated  for  this 
certification  an  d  finds  it  to  be 
acceptable.  EC  5  commented  that  the 
emissions  prof  le  of  Cummins  L-10 
engine  fCPL  0777)  that  Engelhard  tested 
was  significant  y  different  from  the  L- 
10  engine  ECS  tested  for  its  certification. 
ECS  commente  d  that  Engelhard  testing 
of  CPL  0774  showed  very  high  insoluble 
carbon  reductii  ins  and  ECS  questions  on 
all  the  L-10  tes  I  data.  The  urban  bus 
retrofit/rebuild  rule  does  not  specify  the 
percentage  redi  iction  which  must  occur 
in  either  the  so  uble  or  insoluble  PM 
fractions.  In  its  March  30,  1998 
submission,  En  gelhard  provided  data 
showing  that  tl  e  CMX  technology 
reduces  the  toti  il  particulate  matter  by  at 
least  25  percen  based  on  the  tests 
conducted  on  C  PL  0774.  While  it  is 
recognized  thai  the  insoluble  portion  of 
the  PM  appears  relatively  high, 
Engelhard  has  |  irovided  data  showing 
the  CMX  techn  )logy  reduces  the  soluble 
and  the  insoluble  fraction  of  total 
particulate  to  n  eet  the  requirements  of 
the  bus  regulatiDn.  Furthermore, 
Engelhard  has  |  irovided  test  data  for 
CPL  0777  demc  nstrating  at  least  a  25% 
reduction  in  tol  al  PM.  No  data  was 
provided  by  En  jelhard  regarding  the 
soluble  versus  i  nsoluble  portion  of  the 
PM  for  CPL  077  7.  However,  such  data 
is  not  an  explic  t  requirement  of  the 
regulation.  Bas(  d  on  the  total  PM 
reduction  show  n  in  the  test  data,  EPA 
finds  that  the  te  st  results  demonstrate 
compliance  wit  i  the  standard  of 
reducing  PM  b\  at  least  25%. 

ECS  commen  ;ed  that  the  tests 
conducted  by  E  igelhard  were 
conducted  in  a  /ery  uniform  and 
procedural  fash  ion  with  a  backpressure 
setting  which  is  atypical  from  actual  in- 
use  application  ;.  Further,  ECS 
conmiented  tha  additional  support  data 
should  be  requi  red  to  determine 
whether  claime  1  PM  reductions  will 
occur  on  actual  in-use  buses.  The 
regulation  clear  y  states  that  the 
emission  test  to  be  used  is  the  Heavy- 


Duty  Engine  Federal  Test  Procedure  set 
fortli  in  40  CFR  Part  86  Subpart  N  or  an 
approved  alternative  test  procedure. 
EPA  notes  that  the  testing  supplied  by 
Engelhard  for  this  certification  was 
conducted  according  to  the  specified 
test  procedure  as  put  forth  in  40  CFR 
and  is  accepted. 

The  urban  bus  retrofit/rebuild 
regulation  does  not  require  durability 
testing  or  in-use  testing.  However,  it 
does  require  that  the  certifier  supply  a 
defect  warranty  over  the  initial  100,000 
mile  period  of  use  of  a  certified  system. 
Accordingly,  the  certifier  is  required  to 
replace  any  defective  part  that  is 
included  in  the  certified  kit  during  the 
100,000  mile  warranty  period.  As  well, 
the  certifier  is  required  to  warrant  that 
the  equipment,  if  properly  installed  and 
maintained,  will  meet  the  emission 
requirements  for  a  period  of  150,000 
miles  from  when  the  equipment  is 
installed. 

ECS  commented  that  both  Engelhard 
and  ECS  are  participating  in  Ottawa  test 
programs.  Specifically,  Engelhard  CMX 
technology  has  been  retrofit  on  two 
buses  equipped  with  Cummins  Nl4  4 
stroke/cycle  engines.  ECS  asked  if 
Engelhard  will  disclose  the  results  of 
this  testing  to  EPA  and  discuss  the 
results.  ECS  believes  that  the  data  from 
the  Ottawa  program  does  not  support  a 
broad  certification  of  the  CMX  for  all  4 
stroke/cycle  engines  for  a  25%  PM 
reduction.  In  response  Engelhard  has 
stated  that  this  information  is  not 
relevant  to  this  application  because  the 
catalyst  used  during  that  program  was 
undersized  compared  to  the  catalyst 
which  would  be  supplied  under  this 
certification.  Engelhard  asserts  that  a 
properly  sized  CMX  catalyst  will 
achieve  the  25%  reduction  over  the  FTP 
on  an  N-14  engine. 

ECS  provided  documentation  which 
ECS  stated  was  presented  by  Engelhard 
at  a  recent  workshop  in  Hong  Kong.  ECS 
comments  that  the  data  presented  shows 
that  the  expected  PM  emissions 
reductions  with  the  CMX  converter 
muffler  for  several  engine  families  is 
below  25%.  In  response  Engelhard 
states  that  the  referenced  data 
incorporates  testing  on  undersized 
catalysts  and  that  the  data  referenced  by 
ECS  was  based  on  obsolete  catalyst 
formulations.  Engelhard  will  utilize 
only  the  high  activity  catalyst 
formulation  used  for  testing  the 
Cummins  L-10  CPL  0777  in  this 
application.  A  description  of  this 
catalyst  was  provided  by  Engelhard  as 
confidential  business  information  for 
EPA's  review.  EPA  finds  that  Engelhard 
has  demonstrated  that  this  catalyst  will 
provide  for  at  least  a  25%  PM  reduction 
on  the  applicable  engines  included  in 


this  certification.  Engelhard  states  that  it 
will  size  the  catalyst  according  to  the 
applicable  engine  size  to  achieve  the 
specific  PM  reductions  specified. 
In  the  data  provided  with  this 
amendment,  Engelhard  has  documented 
test  results  utilizing  a  range  of  catalyst 
formulations  on  the  worst  case 
configuration.  EPA  finds  that  this  data 
demonstrates  that  the  Engelhard  CMX 
will  reduce  PM  by  a  minimum  of  25 
percent.  The  regulation  allows  that  after 
treatment  devices  such  as  the  CMX 
equipment  may  be  applied  to  other 
engines  based  on  testing  performed  on 
the  worst  case  engine.  Engelhard  has 
complied  with  this  requirement  for  this 
certification. 

ECS  requested  that  EPA  specifically 
state,  in  granting  of  any  4-stroke  engine 
certification  based  on  emissions  from 
data  from  a  single  engine,  that  such 
certifications  only  apply  to  specific 
urban  bus  engines.  In  this  document, 
EPA  has  identified  the  specific  urban 
bus  engines  to  which  it  applies.  ECS 
also  requested  that  EPA  state  that  this 
certification  should  not  be  used  by  state 
agencies  in  the  assessment  of  non-urban 
bus  refrofit  programs.  EPA  does  not 
believe  this  statement  is  appropriate  in 
this  document  because  it  is  outside  of 
the  purview  of  the  urban  bus  rebuild 
program. 

Tne  Johnson  Matthey  Corporation 
(JMI)  commented  on  the  use  of  CPL 
0777  as  the  worst  case  configuration. 
JMI  also  commented  on  the  use  of  two 
different  catalyst  formulations  during 
emission  testing  and  questioned  which 
was  used  during  certification  testing 
and  how  each  formulation  would  be 
identified  for  use. 

Johnson  Matthey  Corporation  (JMI) 
commented  that  the  worst  case  engine 
should  be  based  on  the  highest  exhaust 
flow  rate  rather  than  using  the  engine 
with  the  highest -engine  out  PM.  JMI 
commented  that  Engelhard  should 
explain  the  reasoning  for  selecting  CPL 
0777.  The  regulations  specify  that  the 
worst  case  engine  configuration  shall  be 
the  engine  configuration  having  the 
highest  engine-out  particulate  matter 
emission  levels  prior  to  installation  of 
the  retrofit/rebuild  equipment.  The 
Cummins  engine  CPL  0777  meets  this 
criteria  and  qualifies  as  the  worst  case 
engine  configuration  for  the  engines 
included  in  this  certification  under  the 
regulations. 

JMI  commented  that  Engelhard 
provides  performance  data  for  two 
different  catalyst  formulations  on  the 
engine  configured  to  CPL  0744.  JMI 
commented  that  only  one  catalyst 
formulation  was  tested  on  CPL  0777  and 
Engelhard  should  be  required  to  identify 
which  formulation  was  used  for 
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certification  testing.  In  addition, 
Engelhard  should  present  conclusive 
information  regarding  the  specific 
formulation  tested.  Further,  if  more  than 
one  formulation  is  being  certified,  the 
EPA  should  require  Engelhard  to  clearly 
identify  each  formulation  and  where  it 
may  appropriately  be  used.  Engelhard 
has  responded  that  in  order  to  simplify 
certification,  it  will  only  utilize  the 
catalyst  formulation  tested  on  the 
Cummins  L-10  CPL-0777.  Engelhard 
has  provided  confidential  business 
information  on  the  catalyst  formulation 
used  in  certification  testing.  EPA  finds 
it  to  be  acceptable. 

IV.  Certification  Approval 

The  Agency  has  reviewed  this 
applicatioh,  along  with  comments 
received  from  interested  parties,  and 
finds  that  this  equipment  reduces 
particulate  matter  emissions  without 
causing  urban  bus  engines  to  fail  to 
meet  other  applicable  Federal  emission 
requirements.  Additionally,  EPA  finds 
that  installation  of  this  equipment  will 
not  cause  or  contribute  to  an 
unreasonable  risk  to  the  public  health, 
welfare  or  safety,  or  result  in  any 
additional  range  of  parameter 
adjustability  or  accessibility  to 
adjustment  than  that  of  the  engine 
manufacturer's  emission  related  part. 
The  application  meets  the  requirements 
for  certification  under  the  Retrofit/ 
Rebuild  Requirements  for  1 993  and 
Earlier  Model  Year  Urban  Buses  (40  CFR 
85.1401  and  85.1415). 

V.  Operator  Requirements  and 
Responsibilities 

This  equipment  may  be  used 
immediately  by  urban  bus  operators 
who  have  chosen  to  comply  with  either 
program  1  or  program  2  and  who  have 
applicable  engines.  Currently,  operators 
having  certain  of  the  applicable  engines 
who  have  chosen  to  comply  with 
program  1  must  use  equipment  certified 
to  reduce  PM  emissions  by  25  percent 
br  more  when  those  engines  are  rebuilt 
or  replaced.  Today's  Federal  Register 
document  certifies  the  above-described 
Engelhard  equipment  as  meeting  this 
PM  reduction  requirement  for  all  engine 
models  listed  in  'Table  C  herein.  Urban 
bus  operators  choosing  to  comply  with 
program  1  must  use  the  certified 
Engelhard  equipment  (or  other 
equipment  that  is  certified  in  the 
meantime  to  reduce  PM  by  at  least  25 
percent)  for  any  Cummins  engine  that  is 
listed  in  Table  C  that  undergo  rebuild. 
The  requirement  to  use  certified 
equipment  demonstration  a  25  percent 
reduction  in  PM  for  the  Cummins 
engines  listed  is  based  on  an  earlier 
certification  by  the  Cummins  Engine 


Company  as  published  in  a  Federal 
Register  document  dated  December 
13,1995  (60  FR  64048).  The  requirement 
remain  until  such  time  as  the  0.10  g/ 
bhp-hr  standard  is  triggered  for  the 
applicable  engines.  For  the  engines 
included  in  the  general  class  of  "all 
other  4-stroke  engines"  as  listed  in 
Table  C  the  requirement  to  use  25 
percent  reduction  equipment  will  be 
based  on  EPA  decision  on  the  December 
4, 1998  amendment  request  from 
Engelhard  referenced  earlier.  In  the 
December  4  request  Engelhard 
submitted  pricing  information  along 
with  a  guarantee  that  this  equipment 
will  be  offered  to  affected  operators  for 
less  than  the  incremental  life  cycle  cost 
of  $2,000  (in  1992  dollars)  for  these 
engines.  On  July  30,  1999,  a  Federal 
Register  document  was  published 
concerning  this  request  to  include  life 
cycle  costs  (64  FR  41417).  Comments 
have  been  received  in  response  to  the 
July  30  document  and  are  currently 
being  reviewed  by  EPA.  If  certified  to 
comply  with  life  cycle  cost 
requirements,  this  equipment  will 
trigger  program  requirements  for  the 
engines  included  in  the  general  category 
of  "all  other  4-stroke  engines"  xmder 
program  1 .  Operators  who  choose  to 
comply  with  program  2  and  use  the 
Engelhard  equipment  will  use  the 
appropriate  PM  emission  level  from 
Table  C  when  calculating  their  fleet 
level  attained  (FLA). 

As  stated  in  the  regulations,  operators 
should  maintain  records  for  each  engine 
in  their  fleet  to  demonstrate  that  they 
are  in  compliance  with  the 
requirements,  beginning  January'  1, 
1995.  These  records  include  purchase 
records,  receipts,  and  part  numbers  for 
the  parts  and  components  used  in  the 
rebuilding  of  urban  bus  engines. 

Dated:  January  21,  2000. 
Robert  Perciasepe, 

Assistant  Administrator  for  Air  and 

Radiation. 

(FR  Doc.  00-2180  Filed  2-1-00:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[NV-0038-0019;  FRL-6530-7] 

Adequacy  Status  of  the  Clark  County, 
Nevada  Submitted  CO  Attainment  Plan 
for  Transportation  Conformity 
Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  inadequacy 

determination. 


summary:  In  this  document,  EPA  is 
notifying  the  public  that  we  have  found 
that  the  submitted  Clark  County  (Las 
Vegas,  NV)  serious  area  carbon 
monoxide  (CO)  attainment  plan  is 
inadequate  for  transportation 
conformity  purposes.  As  a  result  of  our 
finding,  the  Regional  Transportation 
Commission  and  the  Federal  Highway 
Administration  cannot  use  the  CO 
motor  vehicle  emissions  budgets  from 
the  submitted  plan  for  futiu-e  cflnformity 
determinations. 

DATES:  This  determination  is  effective 
February  17,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  is  available  at  EPA's  conformity 
website:  http://www.epa.gov/oms/traq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 
You  may  also  contact  Keirina  O'Connor, 
U.S.  EPA,  Region  IX,  Air  Division  AIR- 
2,  75  Hawthorne  Street,  San  Francisco, 
CA  94105:  (415)  744-1247  or 
oconnor.karina@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  announces  our  finding 
that  the  Carbon  Monoxide  Air  Quality 
Implementation  Plan  for  the  Clark 
County  Non-Attainment  Area, 
submitted  by  Nevada  on  October  6, 
1999,  is  inadequate  for  transportation 
conformity  purposes.  EPA  Region  IX 
made  this  finding  in  a  letter  to  the 
Nevada  Division  of  Environmental 
Protection  on  January  12,  2000.  We  are 
also  announcing  this  finding  on  our 
conformity  website:  http:// 
www.epa.gov/oms/traq,  (once  there, 
click  on  the  "Conformity"  button,  then 
look  for  'Adequacy  Review  of  SIP 
Submissions  for  Conformity"). 
Transportation  conformit}.'  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
Our  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  (SIPs)  and 
establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIPs  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  One  of  these  criterion  is 
that  the  plan  provide  for  attainment  of 
the  relevant  ambient  air  quality 
standard  by  the  applicable  Clean  Air 
Act  attainment  date.  We  have 
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Authoritv:  4 


Dated:  lanuaj^  18,  2000 
Laura  Yoshii. 
Acting  Regionc  I 
[FR  Doc.  0O-2 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6532-1] 

Notice  of  Put  lie  Meeting  and 
Extension  of  Time  to  Comment  on  the 
Interim  Guid4nce  on  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  Section  101(10KH) 
Federally  Permitted  Release  Definition 
for  Certain  A^  Emissions 

action:  Notic !. 


SUMMARY:  The 
Agency  (EPA) 
meeting  to  be 
in  Washingtoi 
aimouncing 
comment  on 
the  CERCLA 
Federally  Perihitted 
for  Certain  Aii 


Environmental  Protection 
is  announcing  a  public 
leld  on  February  24.  2000 
DC  and  is  also 
extension  of  time  to 
Interim  Guidance  on 
Section  101(10)(H) 

Release  Definition 
Emissions. 
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ADDRESSES: 

CERCLA  Fedti-ally 
Definition,  Do  :ket 
029,  Mail  Cod^ 
401  M  Street, 
20460;  or  fax 
email  to:  docket 
Commentors 
acknowledge 
must  mail  a 
envelope. 


S€ 


comments  to  EPA, 
Permitted  Release 
Number  EC-G-1999- 
2201-A,  and  mail  to: 
?W.  Washington  DC. 
(202) 501-1011;  or 
.oeca@epa.gov. 
want  EPA  to 
1  eceipt  of  their  comments 
f-addressed,  stamped 


\^ho 


INFORMATION:  For  further 
■e  yarding  the  public 
e  [tension  of  time,  please 
Burchard,  Environmental 
Ag(  ncv  (Mail  Code  2245A), 
:  ;W,  EPA  Headquarters, 
PC  20460;  (202)  564-4177. 


FOR  FURTHER 
information  r 
meeting  and 
contact  Beth 
Protection 
401  M  Street. 
Washington. 

SUPPLEMENTARfr  INFORMATION: 


Purpose  of  this  Notice 

The  Environmental  Protection  Agency 
announces  a  public  meeting  to  be  held 
on  February  24.  2000  at  1:00  p.m.  at  the 
Ariel  Rios,  South  Building,  1200 
Pennsylvania  Avenue,  NW.,  Room  6226. 
Washington,  DC.  The  subject  of  the 
meeting  will  be  the  December  21,  1999 
Interim  Guidance  on  the  CERCLA 
Section  101(10)(H)  Federally  Permitted 
Release  Definition  for  Certain  Air 
Emissions.  The  guidance  discusses 
EPA's  interpretation  of  the  federally 
permitted  release  exemption  as  it 
applies  to  certain  air  emissions, 
responds  to  industry  questions,  and 
solicits  public  comment  on  the  issues 
discussed  in  the  interim  guidance.  The 
interim  guidance  was  published  in  the 
Federal  Register  at  64  FR  71614  (Dec. 
21,  1999). 

The  meeting  in  Washington.  DC  will 
include  a  brief  overview  of  the  interim 
guidance,  followed  by  a  question, 
answer  and  comment  period.  Those 
wishing  to  attend  should  call  Beth 
Burchard  at  (202)  564-4177  no  later 
than  February  18,  1999  so  that  their 
names  can  be  added  to  a  security  list. 
Attendees  must  bring  a  photo  ID. 

By  publication  of  this  notice  the 
Environmental  Protection  Agency  also 
announces  an  extension  of  lime  to  submit 
comments  on  the  interim  guidance  from 
February  22,  2000  to  March  10.  2000. 
Eric  Schaeffer, 

Director,  Office  of  Regulatory  Enforcement. 
[FR  Doc.  00-2281  Filed  2-1-00;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6531-5] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463, 
notice  is  hereby  given  that  two 
committees  of  the  USEPA  Science 
Advisory  Board  (SAB)  will  meet  on  the 
dates  and  times  noted  below.  All  times 
noted  are  Eastern  Time.  All  meetings  are 
open  to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  Important  Notice:  Documents  that 
are  the  subject  of  SAB  reviews  are 
normally  available  from  the  originating 
EPA  office  and  are  not  available  from 
the  SAB  Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  is  included 
below. 


1.  Executive  Committee  of  the  SAB 

The  Executive  Committee  of  the  SAB 
will  conduct  a  brief  meeting  on 
February  16,  2000  between  the  hours  of 
2:00  and  4:00  EST.  The  meeting  will  be 
held  in  Room  6013  in  the  Ariel  Rios 
Building  (adjacent  to  the  Federal 
Triangle  Metro  exit  on  12th  Street).  1200 
Pennsylvania  Avenue.  NW.  Washington, 
DC.  At  this  meeting  the  Executive 
Committee  plans  to  review  reports  from 
some  of  its  Committees/Subcommittee, 
most  likely  including  the  following: 

(a)  Executive  Committee 
Subcommittee:  "Review  of  the  Agency's 
Position  on  the  Data  from  the  Testing  of 
Human  Subjects." 

(b)  Executive  Committee 
Subcommittee:  "Review  of  the  Agency's 
Application  of  the  Cancer  Risk 
Assessment  Guidelines  to  Children." 

(c)  Executive  Committee 
Subcommittee:  "Review  of  the 
Application  of  the  Draft  Cancer  Risk 
Assessment  Guidelines  to  the  Case  of 
Chloroform." 

(d)  Research  Strategies  Advisory 
Committee  joint  report  view  with  the 
Board  of  Scientific  Counselors  ofORD: 
"Review  of  the  Agency's  Science  to 
Achieve  Results  (STAR)  Program." 

Drafts  of  the  reports  that  will  be 
reviewed  at  the  meeting  should 
available  to  the  public  at  the  SAB 
website  (http://www.epa.gov/sab)  by 
close-of-business  on  February  9,  2000. 

Public  Comments — Any  member  of 
the  public  wishing  further  information 
concerning  the  meeting  or  wishing  to 
submit  brief  oral  comments  should 
contact  Dr.  Donald  G.  Barnes, 
Designated  Federal  Officer  (DFO)  for  the 
Executive  Committee,  in  writing,  no 
later  than  close  of  business  Friday, 
February  11th  at  USEPA  Science 
Advisory  Board  (1400A),  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  phone  (202)  564-4533,  fax 
(202)  501-0323;  or  via  e-mail  at 
<bames.don@epa.gov>.  The  oral 
comment  period  will  be  limited  to  15 
minutes  total,  with  no  more  than  three 
minutes  per  speaker  or  organization. 

Pre-Registration  for  Attendance — Any 
member  of  the  public  who  desires  to 
attend  the  meeting  must  pre-register 
with  Ms.  Priscilla  Tillery-Gadson  no 
later  than  close  of  business  on  Friday, 
February  11th  at  (202)  564-4543  or  via 
e-mail  at  <tillery.priscilla@epa.gov> . 
The  site  of  the  meeting  (1200 
Pennsylvania  Avenue,  NW)  is  a  secure 
building  and  prior  arrangements  must 
be  made  for  access  by  non-Federal 
employees. 
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2.  Residual  Risk  Applications 
Subcommittee 

The  Residual  Risk  Applications 
Subcommittee  (Subcommittee)  of  the 
Science  Advisory  Board  (SAB)  will  meet 
on  Wednesday  and  Thursday,  March  1- 
2,  2000  in  the  Main  Auditorium  of  the 
US  EPA,  Office  of  Research  and 
Development,  Environmental  Research 
Center,  86  T.W.  Alexander  Drive, 
Research  Triangle  Park,  North  Carolina 
27711.  The  meeting  will  begin  at  8:30 
am  and  adjourn  no  later  than  5:00  pm 
on  each  day. 

Purpose  of  the  Meeting — The  piupose 
of  meeting  is  to  conduct  a  review  of  the 
methodology  the  Agency  will  use  to 
conduct  Residual  Risk  assessments.  The 
Agency  will  present  a  case  study  risk 
assessment  for  the  secondary  lead 
smelters  source  category  for  review  by 
the  SAB. 

In  1998,  the  SAB  reviewed  an  Agency 
Report  to  Congress  that  described  the 
approach  that  the  Agency  would  use  in 
assessing  the  "residual  risk"  in  the 
context  of  the  Clean  Air  Act.  That 
document  presented  the  Agency's 
response  to  the  mandate  found  in 
Section  112(f)(1)  of  the  Act  and 
described  a  strategy  for  addressing  the 
risks  remaining  from  the  emission  of 
Hazardous  Air  Pollutants  once 
Maximum  Achievable  Control 
Technology  (MACT)  standards  have 
been  implemented.  Additional 
information  and  insight  can  be  found  on 
the  SAB  Website  in  the  SAB's  review  of 
that  Report  to  Congress:  http:// 
www.epa.gov/sab/ec9813.pdf. 

Proposed  Charge — The  Proposed 
Charge  to  the  SAB  is  as  follows: 

(a)  Is  the  methodology  that  the 
Agency  applied  in  this  risk  assessment 
consistent  with  the  risk  assessment 
approach  and  methodology  presented  in 
the  Report  to  Congress  {EPA-453/R-99- 
001)?  Are  the  assumptions  used  in  this 
risk  assessment  consistent  with  current 
methods  and  practices? 

(b)  Model  Inputs — Are  the  methods 
used  to  estimate  emission  rates,  and  the 
method  used  to  estimate  species  at  the 
stack  appropriate  and  clearly  described? 

(c)  Models — Does  the  risk  assessment 
use  appropriate  currently  available 
dispersion  models  both  at  the  screening 
level  and  at  the  more  refined  level  of 
analysis?  Are  the  models  applied 
correctly?  Given  the  state  of  the  science, 
does  the  risk  assessment  use  an 
appropriate  multipathway  model?  The 
assessment  uses  the  lEM— 2M  model, 
with  some  modifications.  Is  the  IEM-2M 
model  appropriate  for  use  in  this 
regulatory  context?  With  regard  to  the 
modification  and  application  of  the 
model,  did  the  EPA  appropriately 


modify  the  model  for  use  in  this  risk 
assessment,  and  did  the  Agency  apply 
the  model  correctly?  Is  there  another 
model  or  another  approach,  that  is 
available  at  this  time  that  EPA  should 
consider? 

(d)  Choice  of  Receptors — The  Agency 
identifies  the  home  gardener  as  the 
appropriate  receptor  to  estimate  risks  to 
the  residential  population  and  the 
farmer  to  embody  high  end  risks.  Are 
these  receptors  appropriate  for  this  task? 

(e)  Ecological  Risk  Assessment — 
Given  currently  available  methods,  are 
the  models  used  for  the  ecological 
assessment  appropriate?  Are  they 
applied  correctly?  Are  the  ecological 
benchmarks  appropriate? 

(f)  Uncertainty  and  variability 
assessment — Did  the  assessment  use 
appropriate  currently  available  methods 
to  identify  the  variables  and  pathways 
to  address  in  the  uncertainty  and 
variability  assessment?  Are  the  methods 
used  to  quantify  variability  and 
uncertainty  acceptable?  Are  there  other, 
more  appropriate  methods  available  for 
consideration? 

(g)  Results  Presentation — Does  the 
Agency's  document  clearly  present  and 
interpret  the  risk  results?  Does  it 
provide  the  appropriate  level  of 
information?  Do  the  figures  and  tables 
adequately  present  the  data?  Do  the 
formats  provide  for  a  clear 
understanding  of  the  material? 

Availability  of  Review  Materials — 
Copies  of  the  draft  document  may  be 
obtained  from  Ms.  Kelly  Rimer, 
Emissions  Standards  Division  (ESD), 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS),  MD-13,  RTP,  NC 
27711,  phone  (919)  541-2962;  or  via  e- 
mail  at  <rimer.kelly@epa.gov>. 

A  limited  number  of  telephone  lines 
will  be  available  to  the  public  for 
listening  to  the  proceedings.  For  details 
on  participating  in  the  meeting  in  this 
fashion,  call  Kelly  Rimer  one  week  prior 
before  the  meeting. 

Public  Comments — Any  member  of 
the  public  wishing  to  provide  brief  oral 
comments  at  the  meeting  must  contact 
Dr.  Donald  Barnes,  Designated  Federal 
Officer  (DFO),  in  writing  no  later  than 
noon  Eastern  Time  on  Monday, 
February  21  at:  USEPA  Science 
Advisory  Board  (1400A),  1200 
Pennsylvania  Avenue,  NW,  Washington 
DC  20460;  fax  (202)  501-0323;  or  via  e- 
mail  at:  <bames.don@epa.gov>.  The 
request  should  identify  the  name  of  the 
individual  who  will  make  the 
presentation,  the  organization 
represented,  and  an  outline  of  the 
issue(s)  to  be  addressed. 


Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  noted). 
Written  conmients  (at  least  35  copies) 
received  in  the  SAB  Staff  Office 
sufficiently  prior  to  a  meeting  date 
(usually  one  week  before  the  meeting), 
may  be  mailed  to  the  relevant  SAB 
conmiittee  or  subcommittee;  comments 
received  too  close  to  the  meeting  date 
will  normally  provided  to  the 
committee  at  its  meeting,  or  mailed  soon 
after  receipt  by  the  Agency.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Website 
[http://www.epa.gov/sab)  and  in  the 
Armuai  Report  of  the  Staff'  Director 
which  is  available  from  the  SAB 
PubUcations  Staff  at  (202)  564-4533  or 
via  fax  at  (202)  501-0256. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  either  meeting, 
including  wheelchair  access,  should 
contact  Dr.  Barnes  at  least  five  business 
days  prior  to  the  respective  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  januarv'  27,  2000. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
IFR  Doc.  00-2179  Filed  2-1-00;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6531-8] 

Board  of  Scientific  Counselors, 
Executive  Committee  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Cancellation  of  Meeting. 

SUIMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended  (5  U.S.C,  App.  2) 
notification  is  hereby  given  that  the 
Environmental  Protection  Agency, 
Office  of  Research  and  Development 
(ORD),  The  Board  of  Scientific 
Counselors  (BOSC),  Executive 
Committee  Meeting,  scheduled  for 
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February  9-10,  2000  is  hereby  canceled. 
This  meeting  announcement  was 
published  in  the  Federal  Register  on 
January  25,  2000  at  65  FR  3959. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Shirley  R.  Habiilton,  Designated  Federal 
Officer,  U.S.  Environmental  Protection 
Agency,  Office  of  Research  and 
Developmenti  NCERQA  (MC  8701R), 
401  M  Street.iS.W.,  Washington.  D.C. 
20460.(202)1164-6853. 

Dated:  Janua  y  27,  2000. 
PeterW.  Preuai.  Ph.D.. 
Director,  Natio,  \al  Center  for  Environmental 
Research  and  C  vality  Assurance. 
(FR  Doc.  00-22  79  Filed  2-1-00;  8:45  am] 
BiLUNO  COOE  6M  D-SO-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6531-6] 

Technical  Workshop  to  Peer  Review 
Toxicology  Testing  Initiative  on 
Styrene-Acryjonltrile  Trimer 

AGENCY:  Environmental 
Agency  (EPA 
ACTION:  Notic  ! 
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comments  relevant  to  the  proposed 
testing  initiative.  Observers  who  wish  to 
make  such  comments  should  register  to 
do  so  with  ERG  by  March  1,  2000.  The 
time  allotted  for  each  comment  will  be 
limited  based  upon  the  number  of 
persons  requesting  to  make  comments, 
but  will  be  no  more  than  five  (5) 
minutes.  Interested  parties  who  wish  to 
submit  written  comments  for 
consideration  by  the  peer  reviewers 
should  submit  them  so  that  ERG 
receives  them  on  or  before  February  25, 
2000. 

ADDRESSES:  The  meeting  will  be  held  in 
the  L.  Manuel  Hirshblond  Meeting 
Room,  at  the  Township  of  Dover 
Municipal  Building,  33  Washington 
Street,  Toms  River,  New  Jersey  08753. 
Since  seating  capacity  is  limited,  please 
contact  Ms.  Meg  Vrablik  of  ERG,  by 
telephone,  at  781-674-7374;  by 
facsimile,  at  781-674-2906;  or  by  E- 
mail,  at  mvrablik@erg.com,  by  March  1, 
2000,  to  register  to  attend  the  workshop 
as  an  observer.  Also  please  register  with 
Ms.  Vrablik  to  make  brief  comments  at 
the  workshop.  Kindly  send  written 
comments  to  Ms.  Vr^Iik  at  Eastern 
Research  Group,  Inc.,  110  Hartwell 
Avenue,  Lexington.  MA  02421-3136,  by 
February  25,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
register  and  for  logistical  inquires, 
contact  Ms.  Vrablik  or  Ms.  Kate  Schalk 
at  Eastern  Research  Group  at  the  above 
numbers.  For  information  on  documents 
cited  in  this  notice,  contact  Dr.  Dorothy 
Canter,  US  EPA,  at  202-260-2230. 
SUPPLEMENTARY  INFORMATION: 

Background 

Spent  process  streams  from  the 
manufacture  of  styrene  acrylonitrile 
polymer  by  Union  Carbide  Corporation 
(UCC)  were  disposed  of  at  the  Reich 
Farm  property  in  Ocean  County,  New 
Jersey.  The  waste  contains  SAN2  trimer, 
a  chemical  mixture  which  has  migrated 
from  the  Reich  Farm  property  into 
groundwater.  Levels  of  SAN2  trimer 
measured  in  water  drawn  from 
groundwater  wells  have  been  in  the 
parts  per  billion  and  lower.  The  site  is 
on  the  National  Priorities  List  (NPL)  of 
hazardous  waste  sites,  and  remedial 
activities  are  currently  underway. 

Increased  incidences  of  certain  forms 
of  cancer  in  children,  specifically 
certain  types  of  leukemia, 
neuroblastoma,  and  brain  and  central 
nervous  system  cancers,  have  been 
observed  in  Ocean  County,  Dover 
Township  and  Toms  River.  To  develop 
scientific  data  on  the  toxicologic  and 
carcinogenic  potential  of  the  SAN2 
trimer  and  to  address  concerns  of 
citizens  in  the  area  about  the  toxicity  of 


this  previously  untested  mixture,  UCC 
undertook  an  initial  roimd  of  toxicology 
experiments,  which  consisted  of 
genotoxicity  studies,  an  acute  toxicity 
study  in  rats  and  a  14-day  repeated  dose 
study  in  rats.  The  results  from  these 
studies  are  now  available. 

The  Interagency  Workgroup  for  the 
Toxicity  Testing  of  the  S  AN2  Trimer 
was  formed  to  provide  guidance  to  UCC 
on  the  testing  of  the  SAN2  trimer.  In  late 
1998,  the  National  Toxicology  Program 
(NTP)  of  the  National  Institute  of 
Environmental  Health  Sciences  joined 
the  Workgroup  based  upon  its 
commitment  to  perform  rodent 
carcinogenicity  studies  which  include 
perinatal  exposures.  The  current 
governmental  agencies  represented  on 
the  Workgroup  are  the  US 
Environmental  Protection  Agency,  the 
Agency  for  Toxic  Substances  and 
Disease  Registry,  NTP,  the  New  Jersey 
Department  of  Environmental 
Protection,  and  the  New  Jersey 
Department  of  Health  and  Senior 
Services.  Representatives  of  UCC  and 
the  consultant  representing  the  Ocean 
County  Department  of  Health  also 
participate  in  the  Workgroup. 

The  Workgroup  has  met  four  times 
since  November  1998,  evaluating  the 
results  of  the  studies  previously 
performed  by  UCC,  and  reviewing 
additional  studies  proposed  to  be 
performed  by  the  NTP  and  UCC.  The 
Workgroup  has  developed  a  consensus 
testing  strategy  with  associated 
experimental  protocols.  A  key  step  in 
the  finalization  of  this  testing  strategy 
will  be  the  external  peer  review 
workshop  on  March  7,  2000.  The 
Workgroup  also  formed  a  subgroup 
which  developed  a  group  of 
pharmacokinetics  studies  that  will  be 
conducted  concurrently  with  the  range 
finding  studies  of  the  NTP  toxicity 
testing  initiative. 

Twelve  independent  scientists  with 
expertise  in  general  toxicology, 
carcinogenesis,  developmental 
toxicology,  neurotoxicology, 
pharmacokinetics,  genetic  toxicology, 
biostatistics,  veterinary  pathology,  and 
analytical  chemistry  were  selected  by 
ERG  from  among  the  experts  nominated 
by  stakeholders  for  possible  service  on 
the  peer  review  panel.  In  making  the 
selections,  ERG  determined  that  the 
panel  members  had  no  real  or  perceived 
conflicts  of  interest.  The  panel  will 
evaluate  only  those  issues  which  are 
relevant  to  the  toxicologic  potential  of 
the  SAN2  trimer. 

Following  the  peer  review  workshop. 
ERG  will  prepare  a  summary  report  on 
the  workshop  which  will  present  the 
panel's  recommendations.  This  report 
will  be  available  to  dinterested  parties 
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and  will  be  posted  on  EPA's  website. 
The  Interagency  Workgroup  will 
address  the  panel  recommendations  in 
finalizing  the  toxicology  testing 
initiative  for  the  SANa  trimer. 

Dated:  January  21,  2000. 
Timothy  Fields,  Jr., 

Assistant  Administrator.  Office  of  Solid  Waste 
and  Emergency  Response. 
[FR  Doc.  00-2178  Filed  2-1-00;  8:45  am] 
BILUNG  CODE  6S60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66275;  FRL-6487-5] 

Notice  Of  Receipt  of  Requests  To 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FEFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  by  registrants 
to  volimtarily  cancel  certain  pesticide 
registrations.  The  companies  that  hold 
the  pesticide  registrations  of  pesticide 
products  containing  bendiocarb  (2,2- 
dimethyl- 1 , 3  -benzodioxol-4-yl 
methylcarbamate)  have  asked  EPA  to 
cancel  their  registrations  for  these 
products.  EPA  has  identified  certain 
potential  risks  associated  with  some  of 
the  current  uses  of  bendiocarb  as  well 
as  many  data  gaps.  Following 
publication  of  this  Notice  and  a  30-day 
public  comment  period,  EPA  intends  to 
carry  out  cancellation  in  four  steps  over 
a  period  of  24-months,  with  the 
residential  uses  posing  the  greatest 
potential  exposure  to  children  being 
phased  out  earlier  than  uses  that  present 
less  exposure.  The  proposed  existing 
stocks  provisions  are  outlined  below. 
DATES:  Comments  must  be  received  on 
or  before  March  3,  2000.  Following 
public  comment,  EPA  intends  to  make 
the  cancellations  effective  according  to 
the  following  schedule:  June  30,  2000 
for  bendiocarb  technical;  October  31, 
2000  for  end-use  products  labeled  for 
use  in  and  around  homes;  and 
December  31,  2001  for  all  other 
products  containing  bendiocarb. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Diane  Isbell,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460;  telephone 
number:  703-308-8154;  e-mail  address: 
isbell.diane@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  General  Iiiformation 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  potentially  be 
affected  by  this  action  if  you 
manufactiu-e,  sell,  distribute,  or  use 
pesticide  products  containing  the  active 
ingredient  bendiocarb.  Bendiocarb  is  the 
common  name  for  an  insecticide  of  the 
carbamate  class;  its  trade  names  are 
Ficam  and  Turcam.  The  chemical  name 
for  bendiocarb  is  2,2-dimethyl-l,3- 
benzodioxol-4-yl  methylcarbamate. 
AgrEvo  Environmental  Health  and 
AgrEvo  USA  Company  are  the  sole 
technical  manufacturers  of  bendiocarb. 
Bendiocarb  is  presently  registered  in  the 
United  States  and  is  used  to  control 
household,  turf  and  ornamental  plant 
insects,  mosquitoes  and  fire  ants. 
Specific  uses  include:  household  or 
domestic  dwellings  (indoor  and 
outdoor),  residential  and  ornamental 
turf,  outdoor  recreation  areas, 
nonagricultural  buildings  and 
structures,  eating  establishments,  food* 
processing  plants,  hospitals, 
warehouses,  greenhouses,  ornamental 
plants,  aircraft  and  buses.  There  are  no 
current  registered  uses  on  food  crops  in 
the  United  States;  however,  there  are 
tolerances  for  bendiocarb  use  on  spot 
and/or  crack  and  crevice  treatment  in 
food  and  feed  handling  establishments 
(40  CFR  180.530). 

Although  this  action  may  be  of 
particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically,  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wvkrw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  docimient  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
vtrww.epa.gov/fedrgstr/.  A  copy  of  the 
bendiocarb  reregistration  Fact  Sheet  is 
available  at  http://wurw.epa.gov/ 
oppsrrdl/REDs/factsheets/0409fact.pdf. 


2.  Fax  on  Demand.  You  may  request 
to  receive  a  faxed  copy  of  this  document 
and  any  available  information  by  using 
a  faxphone  to  call  (202)  401-0527  and 
selecting  item  number  [insert  item 
number]. 

3.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
(OPP-66275].  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 

is  703-305-5805. 

C.  Hov^  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  [OPP-66275]  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  PesUcide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  2,  1921  Jefferson  Davis  Highway. 
Arlington,  VA.  The  PIRIB  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  703-305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  E-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
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Registration  No. 


10370-182 

10370-183 

10370-185 

10370-304 

4816-703 

4816-704 

4816-711 

45639-1 

45639-2 

45639-3 

45639-6 

45639-9 

45639-10 

45639-59 

45639-64 

45639-66 

45639-100 

45639-102 

45639-139 

45639-148 

45639-150 

45639-151 

45639-152 
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to  the  Agency? 


version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

•  Explain  your  views/ interests  as 
clearly  as  possible. 

•  Describe  any  assumptions  that  you 
used. 

•  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

•  Make  sure  to  submit  your 
conmients  by  the  deadline  in  this 
notice. 

•  To  ensure  proper  receipt  by  EPA.  be 
sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 


name,  date,  and  Federal  Register 

citation. 

n.  What  Action  Is  the  Agendy  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  firom  registrants 
to  cancel  23  pesticide  products 
registered  under  section  3  of  FIFRA. 
These  registrations  are  listed  in 
sequence  by  registration  number  in 
Table  1,  below.  The  Agency  will 
proceed  with  the  cancellation  of  the 
bendiocarb  products  listed  in  Table  1 . 
according  to  the  scheduled  dates  unless 
the  request  for  voluntary  cancellation  is 
withdrawn  by  AgrEvo  Environmental 
Health  and  AgrEvo  USA  Company,  a 
registration  is  transferred  (under  the 
conditions  explained  below),  or 
substantive  comments  are  received  from 
the  public  which  cause  the  Agency  to 
reconsider  its  approach  to  canceling  the 
AgrEvo  bendiocarb  registrations.  Once 
an  active  ingredient  is  canceled,  any 
person  wishing  to  bring  the  pesticide 
back  on  the  market  would  need  to  apply 
to  EPA  for  a  "new  chemical" 
registration.  Such  a  registration  cannot 
be  approved  until  all  applicable  data 
requirements  are  satisfied. 


Table  1  .—Bendiocarb  Registrations  with  Pending  Requests  for  Cancellation 


Product  name 


Bendiocarb  20%  Wettable  Powder 

Bendiocarb  76%  Wettable  Powder 

Bendiocarb  Technical  95% 

Turcam  2.5G  Insect  Control 

Wasp  and  Hornet  Killer  No.  3 

Pyrenone  Bendiocarb;  Roach  &  Ant  Spray 

Bendiocarb  2.4;  Butacide  12.0  Manufacturing 
Concentrate 

Ficam  W 

Bendiocarb  Wettable  Powder 

Ficam  D 

Bendiocarb  Technical 

Bendiocarb  1%  Dust 

Bendiocarb  1%  Homeowner  Dust 

Turcam  Insecitcide 

Bendiocarb  20%  Homeowner  Wettable  Pow- 
der 

Ficam  Plus 

Turcam  ZVz  G 

Ficam  ULV  Solution 

Bendiocarb  1 V2  G 

Turcam  Fertilizer 

Ficam  2V2  G 

Turcam  Fertilizer  GC 

Ficam  Plus  R/S 


Intended  Effective  Date  for  Cancellation 


Immediately  following  comment  period 

Immediately  following  comment  period 

Immediately  following  comment  period 

Immediately  following  comment  period 

10/31/2000 

10/31/2000 

10/31/2000 

10/31/2000 

10/31/2000 

10/31/2000 

6/30/2000 

10/31/2000 

10/31/2000 

12/31/2001 

10/31/2000 

10/31/2000 
12/31/2001 
12/31/2001 
10/31/2000 
12/31/2001 
10/31/2000 
12/31/2001 
10/31/2000 
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The  following  Table  2  includes  the 
names  and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1.  in 
sequence  by  EPA  company  number: 

Table  2.—  Registrants  Requesting 
Voluntary  Cancellation 


EPA 
Com- 
pany 

No. 


Company  name  and  address 


4816  AgrEvo  Environmental  Health,  95 
Chestnut  Ridge  Road,  Montvale 
NJ  07645 

10370  AgrEvo  Environmental  Health,  95 
I  Chestnut  Ridge  Road  Montvale, 
NJ  07645 

45639  J  AgrEvo  USA  Company,  Little  Falls 
Centre  One,  2711  Centerville 
Road,  Wilmington,  DE  19808 

The  Agency  is  providing  a  30-day 
comment  period,  during  which  the 
public  may  submit  comments 
concerning  this  action.  If  any  person 
notifies  the  Agency  during  the  30-day 
comment  period  of  an  agreement  with 
AgrEvo  to  transfer  one  or  more  of 
AgrEvo's  registrations,  EPA  will  not 
issue  the  cancellation  order  for  the 
affected  product(s)  provided  that  the 
following  conditions  are  met.  Within  30 
days  of  notiiying  the  Agency  of  its 
intention  to  transfer  a  registration,  a 
request  for  transfer  of  registration  must 
be  submitted  to  the  Agency  in 
accordance  with  40  CFR  152.135.  If  the 
Agency  approves  the  transfer,  the 
transferee  will  be  regarded  as  the 
registrant  for  all  purposes  under  FIFRA. 
The  new  registrant  or  transferee  would 
be  responsible  for  ensiu-ing  all  data 
requirements  are  satisfied  including  all 
outstanding  requirements  consistent 
with  established  deadlines  (some  of 
which  are  approaching  the  required  due 
date).  It  should  be  noted  that 
completion  of  outstanding  data  does  not 
in  itself  guarantee  eligibility  for 
reregistration.  EPA  must  also  make  the 
relevant  regulatory  findings  required  by 
FIFRA. 

m.  What  is  the  Agency's, Authority  for 
Taking  This  Action? 

Section  6(f)(1)(A)  of  FIFRA  provides 
that  a  registrant  of  a  pesticide  product 
may  at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  . 

Section  6(f)(1)(B)  of  FIFRA  requires 
that  EPA  provide  a  30-day  period  in 
which  the  public  may  comment  before 
the  Agency  may  act  on  the  request  for 
voluntary  cancellation.  In  the  case  of 


minor  agricultural  uses.  Section 
6(f)(1)(C)  of  FIFRA  provides  for  a  180- 
day  comment  period  under  certain 
circumstances.  The  registrants  of 
bendiocarb  have  requested  that  EPA 
provide  30-day's  comment  on  this 
request.  Accordingly,  pursuant  to 
section  6(f)(l)(C)(ii)  of  FIFRA,  EPA  is 
waiving  the  180-day  comment  period,  to 
the  extent  it  applies  to  this  action,  and 
will  provide  interested  parties  30  days 
to  comment  on  the  action. 

On  August  18,  1999,  AgrEvo 
Environmental  Health  transmitted  a 
letter  to  the  Agency  requesting  a  phased 
cancellation  of  all  their  bendiocarb 
product  registrations.  This  letter  was  in 
response  to  the  Agency's  work  on  the 
Reregistration  Eligibility  Decision  for 
bendiocarb,  during  which  the  Agency 
examined  potential  risk  concerns  and 
identified  additional  data  requirements. 
The  registrant  decided  to  voluntarily 
cancel  bendiocarb  products  rather  than 
generate  the  additional  data  that  would 
be  required  to  reregister  their 
bendiocarb  products.  The  registrant  has 
agreed  to  limit  the  production  of 
bendiocarb  technical  for  the  year  2000 
(i.e.,  from  January  1-June  30,  2000)  to 
95,000  pounds  of  active  ingredient.  This 
limit  is  based  on  the  average  annual 
production  for  the  last  5  years. 

rv.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked 
before  March  3,  2000.  This  written 
withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6'(f)(l)  request 
listed  in  this  notice.  If  the  product(s) 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling.  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due.  and  to  fulfill 
any  applicable  unsatisfied  data 
requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  orders  for 
the  individual  products  subject  to  this 
action.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of ' 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 


released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 

AgrEvo  has  requested,  and  EPA 
intends  to  approve  the  following 
proposal  for  disposition  of  existing 
stocks  of  bendiocarb  products  unless  the 
provisions  of  an  earlier  order  apply: 

1.  Four  product  registrations  will  be 
canceled  immediately  following  the 
comment  period,  because  these 
products  have  not  been  marketed  in 
several  years.  These  are: 

•  Bendiocarb  20%  Wettable  Powder, 
EPA  Reg.  No.  10370-182; 

•  Bendiocarb  76%  Wettable  Powder. 
EPA  Reg.  No.  10370-183; 

•  Bendiocarb  Technical  95%,  EPA 
Reg.  No.  10370-185 

•  Turcam  2.5G  Insect  Control.  gPA 
Reg.  No.  10370-304. 

The  registrants  may  not  sell  or 
distribute  stocks  of  this  product  after  the 
date  specified. 

2.  Bendiocarb  technical,  EPA  Reg.  No. 
45639-6,  will  be  canceled  on  June  30, 
2000.  The  registrants  may  not  sell  or 
distribute  stocks  of  this  product  after  the 
date  specified. 

3.  Bendiocarb  end-use  products  for 
homeov.rner  and  pest  control  operator 
use,  labeled  for  indoor  or  outdoor 
residential  uses  (see  Table  1)  can  be  sold 
or  distributed  by  the  registrant  until 
October.31,  2000.  Pursuant  to  this 
proposal,  after  October  31,  2000,  the 
registrants  will  not  be  permitted  to  sell 
any  of  these  products. 

4.  All  other  bendiocarb  end-use 
products,  i.e.,  those  with  only  non- 
residential uses  (see  Table  1),  can  be 
sold  or  distributed  by  the  registrant 
until  December  31,  2001.  All  bendiocarb 
products  will  be  canceled  as  of 
December  31,  2001. 

Persons  other  than  the  registrants  may 
distribute,  sell  or  use  existing  stocks  of 
canceled  products  listed  in  paragraphs  1 
through  4  above  until  stocks  are 
depleted.  All  use  of  existing  stocks  of 
canceled  pesticides  must  be  consistent 
with  all  EPA-approved  labeling  for  the 
product. 

Under  FIFRA  section  6(a)(1),  EPA 
may  permit  the  continued  sale  and  use 
of  a  canceled  pesticide  if  such  sale  or 
use  "is  not  inconsistent  with  the 
purposes  of  this  Act."  For  bendiocarb, 
the  Agency  has  concluded  that  the 
limited  short-term  continued  use  of  this 
pesticide,  as  ouUined  in  this  notice,  is 
the  most  efficient  means  of  addressing 
both  potential  risk  concerns  and 
providing  for  the  orderly  disposition  of 
existing  stocks.  The  Agency's 
conclusion  is  based  in  part  on  the  fact 
that  AgrEvo  has  agreed  to  cancel  the 
bendiocarb  products  used  in  and  around 
the  home  (and  thus  posing  the  greatest 
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List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Pesticides  and  pests. 

Dated:  January  17,  2000. 
Lois  A.  Rossi, 

Director.  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 
[FR  Doc.  00-2283  Filed  2-1-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6531-3] 

Virginia's  Continuing  Planning 
Process  (CPP) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
public  comment. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  providing  public  notice 
of  the  availability  of  Virginia's 
Continuing  Planning  Process  (CPP).  The 
following  processes,  at  a  minimum, 
must  be  described  in  the  CPP:  the 
process  for  the  development  of  effluent 
limitations  and  schedules  of  compliance 
at  least  as  stringent  as  those  required  by 
section  301(b)(1),  section  301(b)(2), 
section  306,  and  section  307  of  the 
Clean  Water  Act  ("CWA"  or  "Act"),  and 
at  least  as  stringent  as  emy  requirements 
contained  in  any  applicable  water 
quality  standard  in  effect  under 
authority  of  section  303  of  the  Act;  the 
process  for  the  incorporation  of  all 
elements  of  any  applicable  areawide 
waste  management  plans  under  section 
208  of  the  Act,  and  applicable  basins 
plans  under  section  209  of  the  Act;  the 
process  for  developing  total  maximum 
daily  loads  for  pollutants  in  accordance 
with  subsection  (d)  of  section  303  of  the 
Clean  Water  Act;  procedures  for 
revision;  the  process  for  adequate 
authority  of  intergovernmental 
cooperation;  adequate  implementation, 
including  schedules  of  compliance,  for 
revised  or  new  water  quality  standards, 
under  subsection  (c)  of  section  303  of 
the  Act;  the  process  for  the  controls  over 
the  disposition  of  all  residual  waste 
from  any  water  treatment  processing; 
the  process  for  developing  an  inventory 
and  ranking,  in  order  of  priority,  of 
needs  for  construction  of  waste 
treatment  works  required  to  meet  the 
applicable  requirements  of  sections  301 
and  302  of  the  Clean  Water  Act. 

The  public  comment  period  will  be 
open  until  September  1,  2000.  EPA 


intends  to  complete  its  preliminary 
review  and  submit  comments  on  the 
CPP,  to  Virginia  and  others,  including 
interested  parties  requesting  a  copy  of 
such  comments,  by  May  1,  2000.  By 
November  1,  2000,  EPA  shall  complete 
its  review  of  Virginia's  CPP  to  determine 
if  it  is  consistent  with  the  Clean  Water 
Act  and  its  implementing  regulations. 
EPA  will  provide  a  summary  of  its 
review  to  Virginia  and  others,  including  ' 
interested  parties  requesting  a  copy  of 
such  summary. 

dates:  Comments  must  be  received  on 
or  before  September  1,  2000. 
ADDRESSES:  Submit  comments  to  Lenka 
Berlin  (3WP13),  Water  Protection 
Division,  USEPA  Region  III,  1650  Arch 
Street,  Philadelphia,  PA  19103. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  Virginia's  Continuing 
Planning  Process  contact  Lenka  Berlin 
by  phone  (215-814-5259),  fax  (215- 
814-2301),  or  by  email 
(berlin.lenka@epamail.epa.gov). 

Dated:  January  20,  2000. 
Jon  Capacasa, 

Director,  Water  Protection  Dixision.  Region 
HI. 
|FR  Doc.  00-2182  Filed  2-1-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  Of  Public  Information 
Collection(s)  being  Reviewed  by  the 
Federal  Communications  Commission 

laniiary  13,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
bufden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 


minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  April  3,  2000.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street.  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-118-0214  or  via  the 
Internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0157. 

Title:  Section  73.99  Presimrise  Service 
Authorization  (PSRA)  and  Postsunset 
Service.  Authorization  (PSSA). 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  200. 

Estimated  time  per  response:  0.5 
hours  (0.25  hours  respondent/0.25 
hours  attorney). 

Total  annual  burden:  50. 

Total  annual  costs:  $10,000. 

Needs  and  Uses:  Section  73.99(e) 
requires  the  licensee  of  an  AM  broadcast 
station  intending  to  operate  with  a 
presunrise  or  postsunset  service 
authorization  to  submit  by  letter  the 
licensee's  name,  call  letters,  location, 
the  intended  service,  and  a  description 
of  the  method  whereby  any  necessary 
power  reduction  will  be  achieved.  Upon 
submission  of  this  information, 
operation  may  begin  without  further 
authority.  The  letter  is  used  by  FCC  staff 
to  maintain  complete  technical 
information  about  the  station  to  ensure 
that  the  licensee  is  in  full  compliance 
with  the  Commission's  rules  and  will 
not  cause  interference  to  other  stations. 
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Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  00-2237  Filed  2-1-00;  8:45  am) 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

DATED:  January  20,  2000. 
SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
niunber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  3,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  S.W.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  OMB 
Control  Number:  3060-0035. 

Title:  Application  for  Renewal  of 
Auxiliary  Broadcast  License  (Short 
Form). 

Form  Number:  FCC  313  R. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities: 


Number  of  Respondents:  50. 
Estimated  Time  Per  Response:  0.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  25  hours. 
Total  Annual  Costs:  $2,250. 
Needs  and  Uses:  FCC  Form  313  R  is 
used  by  licensees  of  remote  pickup  and 
low  power  stations  that  are  not 
broadcast  licensees  {e.g.,  cable 
operators,  network  entities, 
international  broadcast  services,  motion 
pictiu*  producers,  and  television 
producers)  to  renew  their  auxiliary 
broadcast  license.  Statutory  authority 
for  this  information  collection  is 
contained  in  Section  307  of  the 
Commimications  Act;  it  is  also  required 
by  47  CFR  73.3500  and  73.3539.  The 
Commission  intends  to  revise  the 
application  to  include  a  place  for  the 
applicant  to  provide  a  fax  number  and 
to  delete  payment  information  and 
Taxpayer  ID  Number,  since  any  feeable 
application  must  also  file  FCC  Form  159 
(Fee  Remittance  Advice)  which 
provides  this  information  too. 

OMB  Control  Number:  3060-0107. 
Title:  Private  Radio  Application  for 
Renewal,  Reinstatement,  and/or 
Notification  of  Change  to  License 
Information. 
Form  Number:  FCC  405  A. 
Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Individuals  or 
households;  Not-for-profit  institutions; 
and  State,  Local,  or  Tribal  Government. 
Number  of  Respondents:  1,500. 
Estimated  Time  Per  Response:  20 
minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  495  hours. 
Total  Annual  Cost:  $80,000. 
Needs  and  Uses:  FCC  rules  require 
that  radio  station  licensees  renew  their 
PMRS  (Private  Mobile  Radio  Service) 
radio  station  authorization  every  five 
years  or  their  CMRS  (Commercial  Mobil 
Radio  Service)  radio  station 
authorization  every  ten  years.  Data  are 
used  to  update  the  existing  database  and 
make  efficient  use  of  the  frequency 
spectrum.  Data  are  also  used  by  the 
Compliance  Bureau  staff  in  conjunction 
with  field  engineers  for  enforcement 
and  interference  resolutions.  The  data 
collected  are  required  by  the 
Communications  Act  of  1934,  as 
amended,  international  treaties,  and 
FCC  Rules,  47  CFR  1.926,  90.119, 
90.135,  and  90.157.  FCC  Form  405  A 
has  been  revised  to  delete  the  payment 
information.  This  information  is  already 
required  on  FCC  Form  159  (Fee 
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lio  Services  use  of  the 
the  number  of 
6,000  to  3,000. 

have  been 
and  will  use  FCC 
<  ssignment  of 
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FEDERAL  CC  MMUNICATIONS 
COMMISSIOr 

Technological  Advisory  Council; 
Meeting 


agency: 

Commission. 
action:  Noticfe 


Federal  Communications 
of  public  meeting. 


SUMMARY:  In 

Federal 
notice  advise  i 
fourth  meetinjg 
Advisory 
will  be  held 


at 


<  ccordance  with  the 
Advi!  ory  Committee  Act,  this 
interested  persons  of  the 
of  the  Technological 
Coiincil  ("Council"),  which 
the  Federal 


Communications  Commission  in 
Washington,  DC. 

DATES:  Friday,  March  24,  2000,  at  10:00 
a.m. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  St.  S.W.,  Room 
TW-C305.  Washington  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  David  Farber  at  dfarber@fcc.gov 
or  202-418-2046. 
SUPPLEMENTARY  INFORMATION:  The 
Council  was  established  by  the  Federal 
Communications  Commission  to 
provide  a  means  by  which  a  diverse 
array  of  recognized  technical  experts 
from  a  variety  of  interests  such  as 
industry,  academia,  government, 
citizens  groups,  etc..  can  provide  advice 
to  the  FCC  on  innovation  in  the 
communications  industry. 

The  purpose  of  the  meeting  will  be  to 
hear  and  discuss  the  progress  of  the 
three  focus  groups  established  by  the 
Council  to  consider  the  issues  the  FCC 
presented  to  it  at  its  April  30. 1999 
meeting.  These  issues  include:  (1)  The 
current  state  of  the  art  for  software 
defined  radios,  cognitive  radios,  and 
similar  devices,  future  developments  for 
these  technologies,  ways  that  the 
availability  of  such  technologies  might 
affect  the  FCC's  traditional  approaches 
to  spectrum  management,  and  the 
current  state  of  knowledge  of 
electromagnetic  noise  levels  and  the 
effects  of  such  noise  on  the  reliability  of 
existing  and  future  communications 
systems;  (2)  the  current  technical  trends 
in  telecommunications  services, 
changes  that  might  decrease,  rather  than 
increase,  the  accessibility  of 
telecommunications  services  by  persons 
with  disabilities,  and  ways  the  FCC 
might  best  communicate  to  designers  of 
emerging  telecommunications  network 
architectures  the  requirements  for 
accessibility;  and  (3)  the 
telecommunications  common  carrier 
network  interconnection  scenarios  that 
are  likely  to  develop,  including  the 
technical  aspects  of  cross  network  (i.e., 
end-to-end)  interconnection,  quality  of 
service,  network  management, 
reliability,  and  operations  issues,  as 
well  as  the  deployment  of  new 
technologies  such  as  dense  wave 
division  multiplexing  and  high  speed 
packet/cell  switching.  The  three  focus 
groups  will  also  report  on  their  progress 
in  implementing  the  suggestions  for 
continued  investigation  of  these  issues 
presented  to  them  at  the  September  22, 
1999  and  December  13,  1999  meetings. 
The  Council  may  also  consider  such 
other  issues  as  come  before  it. 

Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 


attempt  to  accommodate  as  many 
persons  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  There  will  be  no  public  oral 
participation,  but  the  public  may  submit 
written  comments  to  David  Farber,  the 
Council's  Designated  Federal  Officer, 
before  the  meetings. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary: 
[FR  Doc.  00-2238  Filed  2-1-00;  8:45  am) 

BtLUNG  CODE  6712-01-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2384] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

January  24,  2000. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  hill  text  of 
these  documents  are  available  for 
viewing  and  copying  in  room  CY-A257, 
445  12th  Street,  S.W.,  Washington,  D.C. 
or  may  be  purchased  ft'om  the 
Commission's  copy  contractor,  ITS,  Inc. 
(202)  857-3800.  Oppositions  to  these 
petitions  must  be  filed  by  February  17, 
2000.  See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Implementation  of  the  Cable 
.Television  Consumer  Protection  and 
Competition  Act  of  1992  (CS  Docket 
Nos.  98-82.  96-85),  Implementation  of 
Cable  Act  Reform  Provisions  of  the 
Telecommunications  Act  of  1996, 
Review  of  the  Commission's  Cable 
Attribution  Rules. 

Number  of  Petitions  Filed:  1. 

Subject:  Implementation  of  Section 
11(C)  of  the  Cable  Television,  (MM 
Docket  No.  92-264),  Consumer 
Protection  and  Competition  Act  of  1992, 
Horizontal  Ownership  Limits. 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary: 
[FR  Doc.  00-2145  Filed  2-1-00:  8:45  am] 

BILUNC  CODE  6712-01-M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 


PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  February  3,  2000,  10:00  a.m.. 
Meeting  open  to  the  public. 

The  following  items  were  added  to 
the  agenda: 

1996  Democratic  National  Convention 
Committee,  Inc. — Administrative 
Review  of  Repayment  Determination, 
Proposed  Statement  of  Reasons 
(LRA#471). 

1996  Republican  National  Convention 
Committee  on  Arrangements — 
Administrative  Review  of  Repayment 
•    Determination,  Proposed  Statement  of 
Reasons  (LRA#472). 

Express  Advocacy  Rule  (11  CFR 
100.22). 

DATE  AND  TIME:  Tuesday,  February  8, 
2000  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
■  D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 
matters  pursuant  to  2  U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §437g,  §4380)).  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  AND  TIME:  Wednesday,  February  9, 
2000,  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED:  Correction  and 
Approval  of  Minutes. 

Advisory  Opinion  1999-37:  X-PAC, 
The  Political  Action  Committee  for 
Generation  X,  Michael  J.  Panetta, 
Executive  Director. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 

[PR  Doc.  00-2435  Filed  1-31-00;  3:00  pm] 

BILUNG  CODE  671S-01-M 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 


225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Bocud  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  25, 
2000. 

A.  Federal  Reserve  Bank  of  Cleveland 

(Paul  Kaboth,  Banking  Supervision), 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Citizens.  Incorporated,  Butler, 
Peimsylvania;  to  acquire  up  to  10 
percent  of  the  voting  shares  of  Bay 
National  Corporation,  Lutherville, 
Timonium,  Maryland,  and  thereby 
indirectly  acquire  voting  shares  of  Bay 
National  Bank,  Lutherville.  Timoniuin, 
Maryland. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer), 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Capito]  Bancorp,  Ltd.,  Lansing, 
Michigan;  Sun  Community  Bancorp 
Limited,  Phoenix,  Arizona;  and  Sunrise 
Capital  Corporation,  Albuquerque,  New 
Mexico;  to  acquire  51  percent  of  the 
voting  shares  of  Sunrise  Bank  of 
Albuquerque  (in  organization), 
Albuquerque,  New  Mexico. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President),  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  NorthStar  Bancshares,  Inc., 
Riverside,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  NorthStar 
Bank,  N.A.,  Kansas  City,  Missouri  (a  de 
novo  bank). 


Board  of  Governors  of  the  Federal  Reserve 
System.  Januarx'  27,  2000. 
Robert  deV.  Frierson, 
Associate  Secretan- of  the  Board. 
[PR  Doc.  00-2196  Filed  2-1-00;  8:45  am) 

BILUNG  CODE  621 0-01 -P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissibie  Nonbanl(ing  Activities  or 
To  Acquire  Companies  that  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  RegulaUon  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  bariking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their -views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February'  16,  2000. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President).  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1 .  Canadian  Imperial  Bank  of 
Commerce,  The  CIBC  World  Markets 
Corporation,  and  CIBC  World  Markets 
life,  all  of  Toronto,  Canada,  and  CIBC 
Delaware  Holdings,  Inc.,  New  York, 
New  York;  to  acquire  St.  Anthony  Bank. 
F.S.B.,  Cicero,  Illinois,  and  thereby 
engage  in  operating  a  federal  savings 
bank,  pursuant  to  §  225.28(b)(4)  of 
Regulation  Y.  Comments  regarding  this 
application  must  be  received  not  later 
than  February  25.  2000. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervision), 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Fifth  Third  Bancorp,  Cincinnati, 
Ohio;  to  engage  de  novo  through  its 
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subsidiary,  Fi 
LLC,  Cincinnat  i 
commercial 
to  §  225.28(b)(lj) 
NationsBank 
154  (1994);  anc 
Company,  82 

Board  of  Gove^ors 
System.  January 
Robert  deV.  Frie^n 

Associate  SecreU  fry 
IFR  Doc.  00-21 
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Third  Capital  Fimding, 
Ohio,  in  certain 
ling  activities,  pursuant 
of  Regulation  Y;  see 
80  Fed.  Res.  Bull. 
Wells  Fargo  & 

Res.  Bull.  165  (1996). 


Fled 

of  the  Federal  Reserve 
17.  2000. 


of  the  Board. 
Filed  2-1-00;  8:45  am) 


FEDERAL  RE^RVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  tie  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
February  7,  20)0. 

PLACE:  Marrini  ir  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments  and  salary  actions) 
involving  indi  I'idual  Federal  Reserve 
System  emplo  ,^ees. 

2.  Any  item:  carried  forward  from  a 
previously  anj  lounced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  S.  Fox,  /  Lssistant  to  the  Board; 
202^52-32W . 


INFORMATION:  You  may 
•  J  206  begiiming  at 
5  p.m.  two  business  days 

for  a  recorded 

of  bank  and  bank 

applications 

forlthe  meeting;  or  you  may 

Be  ard's  Web  site  at  http:// 

federalr  jserve.gov  for  an 

aiu^ouncement  that  not  only 
but  also  indicates 
other  information  about 


SUPPLEMENTAF  Y 
call  202^52- 
approximatel^ 
before  the  me(  ting 
announcemen  t 
holding  comp  my 
scheduled 
contact  the 


and 


www. 

electronic 

lists  applications 

procedural 

the  meeting. 

Dated:  januaik'  28.  2000. 
Robert  deV.  Fri  erson 
Associate  Seen  lary 
IFR  Doc.  00-23  19 

BILLING  CODE  621  >-01-l> 


of  the  Board. 
Filed  1-28-00;  4:35  pm] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Notice  of  interest  Rate  on  Overdue 
Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  Part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasxuy's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  13V2%  for  the  quarter 
ended  December  31,  1999.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  January  27.  2000. 
George  Strader, 

Deputy  Assistant  Secretary,  Finance. 
[FR  Doc.  00-2236  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

[Program  Announcement  No.  AoA-00-011 

Fiscal  Year  2000  Program 
Announcement;  Availability  of  Funds 
and  Notice  Regarding  Applications 

AGENCY:  Administration  on  Aging,  HHS. 
ACTION:  Announcement  of  availability 
of  funds  and  request  for  applications  to 
carry  out  new  cooperative  agreement 
awards  to  train  retired  persons  to  serve 
in  their  communities  as  volunteer 
expert  resources  and  educators  in 
combating  health  care  waste,  fraud  and 
abuse. 

SUMMARY:  The  Administration  on  Aging 
(AoA)  announces  that  under  this 
program  annoimcement  it  will  hold  a 
competition  for  new  "Senior  Medicare 
Patrol  Projects"  that  demonstrate 
effective  ways  of  utilizing  retired 
persons  as  volimteer  expert  resources 
and  educators  in  community  efforts  to 
combat  health  care  waste,  fraud  and 
abuse.  The  deadline  date  for  the 


submission  of  applications  for  new 
awards  is  March  3 1 ,  1 999. 

Public  and/or  nonprofit  agencies, 
organizations,  and  institutions  are 
eligible  to  apply  under  this  program 
announcement.  However,  consistent 
with  the  terms  of  the  Consolidated 
Appropriations  Act  for  FY  2000  (Pub.  L. 
106-113),  preference  will  be  given  in 
the  making  of  new  cooperative 
agreement  awards  to  projects  that  will 
be  carried  out  by  consortia  headed  by 
commimity-based  public  or  nonprofit 
agencies  or  organizations.  In  addition, 
the  AoA  plans  to  make  continuation 
awards  to  "Senior  Medicare  Patrol 
Projects"  in  26  jurisdictions — Alabama, 
Alaska,  Arizona,  Arkansas,  Colorado, 
Connecticut,  District  of  Columbia, 
Delaware,  Florida,  Georgia,  Idaho, 
Indiana,  Maine,  Massachusetts, 
Michigan,  Montana,  Nevada,  New 
Mexico.  Ohio,  Oklahoma,  Oregon, 
Puerto  Rico,  Texas,  Utah,  Virginia,  and 
Washington.  No  new  awards  will  be 
made  in  these  states  under  this  Program 
Announcement.  Rather,  they  are  eligible 
for  continuation  funding. 

Application  kits  are  available  by 
writing  to  the  Department  of  Health  and 
Human  Services,  Administration  on 
Aging,  Office  of  Goverrunental  Affairs 
and  Elder  Rights,  330  Independence 
Avenue,  S.W.,  Room  4748,  Washington, 
DC  20201,  telephone:  (202)  619-3775  or 
(202)  619-3951. 

Dated:  January  24,  2000. 
Jeanette  C.  Takamura, 
Assistant  Secretary  for  Aging. 
[FR  Doc.  00-2235  Filed  2-1-00;  8:45  am] 
BILUNG  CODE  41 54-01 -U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14,  1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  64  FR  59774,  dated 
November  3,  1999)  is  amended  to  reflect 
the  establishment  of  the  Division  of 
Applied  Research  and  Technology  by 
merging  the  Division  of  Biomedical  and 
Behavioral  Science  and  the  Division  of 
Physical  Sciences  and  Engineering, 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH). 
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Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  their  entirety  the  titles  and 
functional  statements  for  the  Division  of 
Biomedical  and  Behavioral  Science 
(CC7)  and  the  Division  of  Physical 
Sciences  and  En^neering  (CCS)  and 
insert  the  following: 

Division  of  Applied  Besearch  and 
Technology  (CC9).  (1)  Provides  national 
and  international  leadership  for  the 
prevention  of  occupational  injiuy  and 
illness  through  applied  research;  (2) 
conducts  laboratory  research,  field 
studies,  and  demonstrations  to  develop 
and/or  evaluate  engineering  control 
•   technology  for  biological,  chemical, 
physical,  and  ergonomic  hazards;  (3) 
conducts  laboratory  research,  field 
studies,  and  demonstrations  to  develop 
and/or  evaluate  work  organization  or 
work  redesign  prevention  strategies  to 
eliminate  or  minimize  workplace  injury 
and  illness  and  to  facilitate  the 
development  of  health  workplaces;  (4) 
conducts  research  and  demonstration 
projects  to  evaluate  and  improve  the 
effectiveness  of  occupational  health 
services,  and  to  determine  the  social 
and  economic  burden  of  occupational 
illnesses  and  injuries,  and  the  benefits 
of  interventions;  (5)  develops,  evaluates, 
and  utilizes  methods  for  the 
measurement  of  exposures,  worker 
sensitivity  to  occupational  hazards,  and 
detection  of  the  precursors  of,  or 
presence  of,  disease  or  illness;  (6)  serves 
as  a  resource  to  researchers  who  may 
require  division  expertise  in  their  field 
or  laboratory  research. 

Monitoring  Besearch  and  Statistics 
Activity  (CC92).  (1)  Plans  and  conducts 
laboratory  and  worksite  research  to 
develop,  evaluate,  or  improve  aerosol 
science  and  its  associated  technology, 
and  direct-reading  instnunents  and 
monitoring  devices  for  aerosols;  (2) 
plans  and  conducts  research  in  statistics 
as  applied  to  sampling  and  analytical 
methods,  work  organization, 
intervention  effectiveness,  and  control 
technologies;  (3)  develops  and  evaluates 
criteria  for  the  recommendation  of  new 
or  improved  monitoring  instruments 
and  monitoring  techniques;  (4)  provides 
statistics  support  for  research  projects 
within  the  Division;  (5)  provides 
technical  assistance  within  NIOSH  in 
the  application  of  new  and  improved 
monitoring  systems. 

Biomonitoring  and  Health  Assessment 
Branch  (CC93).  (1)  Plans  and  conducts 
laboratory  and  worksite  research  on  the 
assessment  of  workers'  exposures  or 
effects  of  exposures,  through  the 
analysis  of  various  human  tissues  and 
fluids;  (2)  partners  in  intervention  or 
prevention  studies  in  which  exposiu-e  or 


effect  of  exposure  is  assessed  through 
biomonitoring;  (3)  evaluates  worker 
sensitivity  factors  that  may  impact  the 
result  of  a  hazardous  exposure;  (4) 
provides  technical  assistance  and 
consultation  to  the  Institute,  other 
governmental  agencies,  private  industry 
and  organized  labor  regarding  the 
toxicologic  aspects  of  workers'  response 
to  the  etiologic  agents  in  the 
occupational  setting;  (5)  provides 
bviomonitoring  and  health  assessment 
consultation  and  analyses  for  health 
hazard  evaluations,  epidemiologic, 
intervention  and  prevention, 
environmental  measiu«ment  and  other 
investigations. 

Biological  Monitoring  Laboratory 
Section  (CC932).  (1)  Develops  and 
applies  new  and  existing  biological 
monitoring  anal^cal  methods  to  assess 
worker  exposure  or  body  burden  to 
toxic  chemicals  to  evaluate  the 
effectiveness  of  engineering  controls  or 
other  exposiu*  reduction/prevention 
measures;  (2)  provides  analytical  and 
biological  monitoring  consultation  for 
field  and  experimental  investigations; 
(3)  plans  and  conducts  laboratory 
research  to  develop  immunochemical 
methods  for  determining  early  health 
effects  arising  from  occupational 
exposiu^;  (4)  works  in  partnership  with 
NIOSH  partners  and  stakeholders  in 
planning  and  conducting  studies  in 
specialized  areas,  such  as  biological 
monitoring. 

Molecular  and  Genetic  Monitoring 
Section  (CC933).  (1)  Develops  and 
employs  sophisticated  and  sensitive 
molecular  and  biochemical  techniques 
to  assess  exposiure  to  occupational 
toxicants;  (2)  identifies,  evaluates,  and 
utilizes  biomarkers  of  exposure  and 
biomarkers  of  effect  of  exposure  that  can 
be  utilized  as  early  indicators  of  toxic 
response  to  aid  in  the  prevention  and 
control  of  occupational  disease;  (3) 
develops  and  utilizes  methods  to 
determine  potential  differences  in 
workers'  sensitivity  in  response  to 
exposiu-e  to  occupational  toxicants;  (4) 
works  in  partnership  with  NIOSH 
partners  and  stakeholders  in  planning 
and  conducting  studies  in  specialized 
areas,  such  as  biomarker  research. 

Beproductive  Health  Assessment 
Section  (CC934).  (1)  Develops,  modifies, 
and  employs  laboratory  and  clinical 
measures  of  human  health  surveillance 
and  field  study  investigations  of 
workplace  hazards;  (2)  plans  and 
conducts  the  laboratory  portion  of 
health  assessments  wiUi  other  NIOSH 
staff  involved  in  health  hazard 
evaluations  and  epidemiologic  studies 
of  reproductive  health  and  endocrine 
function;  (3)  works  in  partnership  with 
NIOSH  partners  and  stakeholders  in 


planning  and  conducting  studies  of 
reproductive  health  and  endocrine 
function. 

Chemical  Exposure  and  Monitoring 
Branch  (CC94).  (1)  Conducts  research 
that  develops,  improves,  and  evaluates 
,    analytical  methods  for  the 

determination  of  toxic  materials,  their 
products,  and  other  significant  hazards 
found  in  the  workplace,  in  the  physical 
environment,  and  in  industrial  and 
biologic  materials;  (2)  provides 
industrial  hygiene  measiu^ment 
consultation  and  specialty  analyses  to 
NIOSH  research  though  in-house  and 
contract  laboratories;  (3)  provides  expert 
consultation  regarding  science  and 
analytical  methods  to  assist  in  the 
development  of  occupational  health 
documents  and  expofure  standards;  (4) 
conducts  research  to  improve,  evaluate, 
and  establish  performance  requirements 
for  direct  reading  instnunentation  used 
in  the  evaluation  and  prevention  of 
exposiu-es  to  hazardous  levels  of 
chemical  agents;  (5)' provides  validation 
procedures  for  sampling  and  analytical 
methods;  (6)  provides  special 
consultation  to  elements  of  NIOSH  and 
other  govermnent  agencies;  (7) 
disseminates  the  information  gained 
during  research  on  sampling  and 
analytical  methods  by  publications  in 
the  peer  reviewed  hterature  and  in  the 
NIOSH  Manual  of  Analytical  Methods. 

Analytical  Chemistry  Section  (CC942). 
(1)  Conducts  research  in  response  to 
requests  from  field  researchers  for  the 
development  of  new  sampling  and 
analytical  methods  for  the  detection  and 
quantitation  of  chemical  substances 
found  in  the  workplace;  (2)  conducts 
research  to  revise/update  sampling  and 
analytical  methods  contained  in  the 
NIOSH  Manual  of  Analytical  Methods; 
(3)  provides  expert  consultation  on 
industrial  hygiene  sampling  and 
analytical  chemistry  to  assist  NIOSH 
investigators  in  planning  field  surveys 
as  well  as  other  government  agencies 
and  private  industry;  (4)  provides 
chemical  analyses  for  NIOSH 
researchers  through  laboratory  contracts 
and  specialty  analyses  through  the  in- 
house  laboratories. 

Analytical  Methods  Development 
Section  (CC943).  (1)  Conducts  research 
that  develops,  evaluates  and  improves 
sampling  and  analytical  methods  for  the 
detection  and  determination  of 
substances  and  their  mixtures  foimd  in 
the  workplace,  in  industrial  processes 
and  products,  and  in  environmental 
samples;  (2)  conducts  research  to 
develop  and  evaluate  instrumentation/ 
techniques  for  field-portable  analytical 
methods;  (3)  provides  expert 
consultation  in  industrial  hygiene 
sampling  and  analytical  chemistry  to 
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private  indust  y,  consensus  standard 
setting  organiz  itions,  other  government 
agencies  and  t(  i  elements  of  NIOSH;  (4) 
provides  critic  il  review  of  chemistry 
aspects  of  dociments  and  steindards, 
recommending  appropriate  sampling 
and  analytical  methods. 

Qualitative  I  dethods  and  Complex 
Mixtures  Secti  m  (CC944).  (1)  Conducts 
research  to  develop,  evaluate,  and 
improve  methods  for  quantitative  and 
qualitative  ana  lysis  of  chemicals  and 
complex  mixtiires  found  in  the 
workplace,  in  ndustrial  processes  and 
products,  and  m  environmental 
samples;  (2)  piovides  qualitative  and 
quantitative  analysis  of  industrial 
hygiene  samples  from  NIOSH  field 
studies  by  meins  of  chromatographic/ 
spectrometric  inalysis;  (3)  provides 
expert  consult  ition  in  chemical  analysis 
to  other  goven  iment  agencies  cind  to 
elements  of  NKDSH;  (4)  provides  critical 
review  of  chei  lical  aspects  of  criteria 
documents  an  1  standards,  and 
recommends  a  ppropriate  sampling  and 
analytical  met  lods. 

Engineering  and  Physical  Hazards 
Branch  (CC95  .  (1)  Plans  and  conducts 
worksite  and  1  aboratory  research  to 
identify,  evali  ate.  develop  and 
implement  tec  hnology  to  prevent 
workers'  expo  lures  to  chemical, 
biological,  an)  physical  agents  and 
reduce  risks  f(  ir  traumatic  and  repetitive 
injuries;  (2)  p  ans  and  conducts 
worksite  and  aboratory  research  to 
identify  hazai  ds  and  engineering 
controls  relat*  d  to  emerging 
technologies  <  nd  changing  work 
environments  including  the  application 
of  substitution,  isolation,  and 
ventilation  te(  :hnology  to  reduce 
hazardous  ex|  losures;  (3)  plans  and 
conducts  labc  ratory  and  worksite 
research  to  m  nimize  occupational  noise 
exposures  an(  to  develop  strategies  to 
prevent  occu]  ational  hearing  loss;  (4) 
plans  and  cot  ducts  worksite  and 
laboratory  res  earch  on  occupational 
health  risks  r(  isulting  from  workers' 
exposures  to  )hysical,  chemical,  and 
biological  age  nts;  (5)  develops  or 
evaluates  nev '  or  improved  instruments 
and  exposure  assessment  techniques, 
evaluates  crit  sria  for  the 
recommendal  ion  of  such  instruments  or 
techniques,  a  id  promotes  the  transfer  of 
widespread  a  jplication  of  effective 
engineering  c  Dntrol  measures  for 
safeguarding  workers'  health;  (6) 
provides  expi  !rt  consultation  to 
elements  of  ^  lOSH.  other  agencies,  and 
external  part  lers,  in  the  application  of 
new  and  imp  roved  techniques  for 
hazard  preve  ition  and  engineering 
control  for  th  b  formulation  of  effective 
and  credible  workplace  standards. 


Control  Technology  Section  (CC952). 
(1)  Conducts  laboratory  and  worksite 
research  to  assess  potential  occupational 
health  problems  resulting  from  workers' 
exposures  to  chemical,  biological,  aad 
ergonomic  hazards;  (2)  conducts 
laboratory  and  worksite  research  in 
substitution,  isolation,  and  ventilation 
technology;  (3)  conducts  laboratory  and 
worksite  research  for  controlling 
potential  hazards  in  emerging 
technologies  and  changing  workplace 
environments;  (4)  provides  engineering 
expertise  in  formulating  effective  and 
feasible  workplace  standards;  (5) 
provides  technical  consultation  to  other 
elements  of  NIOSH  and  external 
partners  in  the  application  of  new  and 
improved  techniques  for  hazard 
prevention. 

Engineering  Assessment  Section 
(CC953).  (1)  Plans  and  conducts 
worksite  research  to  assess, 
demonstrate,  or  develop  engineering 
control  techniques  for  hazardous 
materials,  industries,  or  processes;  (2) 
plans  and  conducts  field  research  in 
partnership  with  other  NIOSH  divisions 
and  industry;  (3)  promotes  the  transfer 
and  widespread  application  of  effective 
preventive  engineering  control  measures 
for  safeguarding  worker  health;  (4) 
provides  engineering  expertise  in 
formulating  effective  and  feasible 
workplace  standards;  (5)  provides 
technical  consultation  to  other  elements 
of  NIOSH  and  external  partners  in  the 
application  of  new  and  improved 
techniques  for  hazard  prevention. 
Hearing  Loss  Prevention  Section 
(CC954).['i)  Plans  and  conducts 
laboratory  and  worksite  research  in 
hearing  loss  prevention  that 
encompasses  the  study  of  basic  etiology, 
control  technology,  personal  protective 
equipment,  and  intervention 
effectiveness;  (2)  collects  and  evaluates 
data  fundamental  to  defining- primary 
health  risk  criteria  and  specifying 
standards  for  preventing  hearing  loss 
from  exposures  to  physical  agents,  such 
as  noise,  vibration,  and  heat,  as  well  as 
from  exposures  to  ototoxic  chemical 
agents;  (3)  assesses  impact  of  noise  on 
communication  and  environmental 
awareness,  which  may  create  safety 
hazards,  and  develops  ameliorative 
methods;  (4)  studies  and  develops 
methods  pertinent  to  hearing-impaired 
workers  for  assessing  communication 
handicap,  for  developing  hearing 
protection  strategies,  for  defining 
hearing  critical  jobs,  and  for  remediating 
hearing  loss  with  rehabilitation, 
including  amplification;  (5)  evaluates, 
develops,  and  implements 
instrumentation,  methodologies,  and 
techniques  for  measurement,  control, 
and  programmatic  intervention 


demanded  by  the  research  effort;  (6) 
meuntains  liaison  and  cooperates  with 
other  organizational  components  of 
NIOSH,  Federal,  State,  local,  Mid 
international  agencies  on  problems 
associated  with  potential  health  and 
other  occupational  hazards  that  result 
from  exposure  to  noise  and  other 
ototoxic  agents,  and  provides  technical 
assistance  as  necessary. 

Nonionizing  Radiation  Section 
(CC955).  (1)  Plans  and  conducts 
laboratory  and  worksite  research  on 
occupational  health  risks  resulting  from 
workers'  exposures  to  nonionizing 
radiation,  including  those  hazards 
produced  by  emerging  technologies;  (2) 
develops  and  evaluates  techniques, 
instrumentation,  and  methodologies  for 
measurement  and  evaluation  of  worker 
exposures  to  nonionizing  radiation 
which  present  a  potential  health  hazard; 
(3)  develops  occupational  health  and 
saifety  criteria  and  procedures  for 
reducing  nonionizing  radiation  ^ 

exposures  associated  with  risks  of 
adverse  health  effects;  (4)  develops  and 
evaluates  controls,  methodologies,  and 
practices  for  minimizing  exposures  to 
nonionizing  radiation;  (5)  provides 
expert  consultation  to  other  components 
of  NIOSH,  other  agencies  and  external 
partners  in  dealing  with  problems 
associated  with  potential  hazards 
resulting  fi-om  nonionizing  radiation 
exposures. 

Engineering  Development  Section 
(CC956).  (1)  Plans  and  conducts 
worksite  and  laboratory  research  to 
assess,  demonstrate,  or  develop 
engineering  control  techniques  for 
hazardous  materials,  industries,  or 
processes;  (2)  conducts  computational 
fluid  dynamics  (CFD)  for  design  and 
evaluation  of  workplace  controls;  (3) 
promotes  the  transfer  and  widespread 
application  of  effective  preventive 
engineering  control  measures  for 
safeguarding  worker  health;  (4)  provides 
engineering  expertise  in  formulating 
effective  and  feasible  workplace 
standards;  (5)  provides  technical 
consultation  to  other  elements  of  NIOSH 
and  external  partners  in  the  application 
of  new  and  improved  techniques  for 
hazard  prevention;  (6)  provides 
maintenance  and  calibration  of  field  and 
laboratory  equipment. 

Organizational  Science  and  Human 
Factors  Branch  {CC96}.  (1)  Conducts 
applied  laboratory  and  worksite 
research  on  organizational  and 
ergonomic  interventions  to  prevent 
occupational  illness  and  injury, 
including  physical,  neurobehavioral, 
and  psychological  disorders,  jmd  the 
economic,  social,  and  organizational 
burdens  associated  with  these 
outcomes.  Organizational  and 


ergonomic  topics  of  study  include 
management,  supervisory,  and 
employment  practices;  worker 
demographics  and  special  populations: 
job,  tool,  and  environmental  design; 
design  of  health  and  safety  services;  and 
the  interaction  of  these  conditions.  The 
scope  of  research  includes  (a)  etiologic 
and  health  effects  studies  to  serve  as  the 
basis  for  intervention  strategies;  (b) 
design  and  testing  of  prototype 
inter\'entions  in  laboratory  and 
controlled  environments,  and 
collaboration  with  external  partners  and 
organizations  to  field  test  and  validate, 
and  disseminate  intervention 
techniques;  (c)  methodological  research 
to  better  characterize  exposures, 
ootcomes,  and  their  relationships;  (2) 
provides  technical  assistance  to  other 
NIOSH  and  governmental  units  and  to 
private  organizations  in  the 
investigation  of  organizational  and 
ergonomic  stressors  in  the  workplace 
and  in  the  design  and  testing  of 
prevention  measures;  (3)  develops  and 
disseminates  scientific  and  technical 
reports  on  organizational  and  physical 
risk  factors  at  work,  and  intervention 
strategies. 

Human  Factors  and  Ergonomics 
Research  Section  (CC962).  (1)  Plans  and 
conducts  integrated  laboratory  and  field 
studies  to  develop  and  evaluate 
ergonomic  interventions  for  preventing 
musculoskeletal  injuries, 
neurobehavioral  illnesses,  fatigue,  and 
social,  economic  and  other  losses 
resulting  fi-om  exposure  to  physical, 
environmental  and  organizational 
stressors  at  work;  (2)  plans  and  conducts 
etiologic  studies  to  provide  the 
foundation  for  the  development  of 
ergonomic  interventions,  including 
laboratory  and  worksite  research  to 
assess  the  individual  and  interactive 
effects  of  physical  stressors  (excessive 
force,  postiu-e,  etc.)  and  organizational 
stressors  {e.g.,  long  work  hoiu-s,  time 
pressure)  on  occupational  injury  and 
illness  risk:  (3)  plans  and  conducts 
research  leading  to  improved  methods 
for  exposure  assessment  to  physical 
stressors  and  characterizing  dose- 
response  relationships;  (4)  provides 
assistance  to  other  organizational  units 
of  NIOSH  and  to  other  Federal  agencies 
in  the  assessment  and  prevention  of  risk 
for  occupational  injury  and  illness. 
Health  Services  Research  Section 
(CC963).  (1)  Plans  and  conducts 
research  to  evaluate  and  improve  the 
effectiveness  of  occupational  health  care 
services,  including  access  to  and 
utilization  of  health  care  services, 
availability  of  trained  health 
professionals  and  providers,  and 
efficacy  and  efficiency  of  care;  (2) 
conducts  intervention  research 
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(intervention  development, 
demonstration,  and  effectiveness 
research)  to  evaluate  occupational 
health  services  and  occupational  health 
delivery  systems  and  programs, 
including  the  social,  economic,  and 
organizational  benefits  of  these  services 
and  programs;  (3)  provides  technical 
assistance  and  collaborates  with 
external  organizations,  including 
academia,  industry,  labor,  and  health 
care  provider  organizations  in  the 
implementation,  evaluation  and 
promotion  of  innovative  occupational 
health  services  and  occupational  safety 
and  health  programs;  (4)  conducts 
research  to  evaluate  the  economic  and 
social  outcomes  of  occupational 
illnesses  and  injuries,  and  the  benefits 
of  interventions. 

Work  Organization  and  Stress 
Research  Section  (CC964).  (1)  Plans  and 
conducts  laboratory  and  field  studies  to 
characterize  organizational  stressors  in 
the  workplace  and  worker  demographic 
factors  such  as  race,  ethnicity,  gender, 
culture,  age,  etc.,  to  study  the  effects 
and  interactive  effects  of  these  variables 
on  stress,  illness,  injury,  and  disability, 
and  on  social,  economic  and  family 
outcomes,  and  to  develop  and  test 
intervention  strategies;  (2)  conducts 
survey  studies  to  identify  emerging 
work  organization  risk  factors  and 
related  developments  (new 
organizational  structures  and  process 
changing  employment  relationships 
such  as  contingent  labor  arrangements, 
increasing  workforce  diversity  and 
changing  worker  demographics)  and 
investigate  their  effects  on  worker 
health,  injury  and  other  outcomes;  (3) 
collaborates  with  external  organizations 
to  develop  field-test  and  disseminate 
work  organization,  workforce 
development,  and  related  interventions 
that  promote  worker  health,  safety,  and 
other  desirable  outcomes;  (4)  provides 
technical  assistance  inside  and  outside 
of  NIOSH  in  the  conduct  of  etiologic 
and  intervention  studies  addressing 
work  organization  and  related  factors. 

Dated:  January  18.  2000. 
leffrey  P.  Koplan, 
Director. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-4202] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request; 
Application  to  Market  a  New  Drug, 
Biologic,  or  an  Antibiotic  Drug  for 
Human  Use— Form  FDA  356h 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for.r^view  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  March  3, 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Application  to  Market  a  New  Drug. 
Biologic,  or  an  Antibiotic  Drug  for 
Human  Use;  Form  FDA  356h  (OMB 
Control  Number  0910-0338)— Extension 

FDA  is  the  Federal  agency  charged 
with  the  responsibility  for  determining 
that  drugs,  including  antibiotic  drugs, 
and  biologies  are  safe  and  effective. 
Manufacturers  of  a  drug,  or  biologic  for 
human  use  must  file  applications  for 
FDA  approval  of  the  product  prior  to 
introducing  it  into  interstate  commerce. 
Statutory  authority  for  the  collection  of 
this  information  is  provided  by  section 
505(a),  (b),  and  (j)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  355(a),  (b),  and  (j))  and  section 
351  of  the  Public  Health  Service  Act 
(the  PHS  Act)  (42  U.S.C.  262). 
Manufacturers  of  new  drugs  for  human 
use  regulated  under  the  act  must  submit 
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a  new  drug  apj  ilication  (NDA)  for 
review  and  apj  iroval  to  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  or  the  ( lenter  for  Drug 
Evaluation  anc  Research  (ODER)  prior  to 
marketing  a  dr  ig  in  interstate  commerce 
(§314.50  (21  CFTR  314.50)). 
Manufacturers  of  generic  drugs 
regulated  undar  the  act  must  submit  an 
abbreviated  now  drug  application 
(ANDA)  for  review  and  approval  to 
CDER  prior  to  inarketing  a  generic  drug 
in  interstate  cc  nunerce  (§  314.94  (21 
CFR  314.94)).   Manufacturers  of 
biological  proc  ucts  regulated  under  the 
PHS  Act  must  submit  an  establishment 
license  applies  tion  (ELA)  and  a  product 
license  applicjtion  (PLA)  or  biologies 
license  applici  tion  (BLA)  for  review  and 
approval  to  CI  ER  prior  to  marketing  a 
biological  pro<  uct  in  interstate 
commerce  (§6  )1. 2  (21  CFR  601.2)). 
Blood  and  bio  >d  components  fall  within 
the  category  o  biological  products.  All 
establishment!;  collecting  and/or 
preparing  bloc  d  and  blood  components 
for  sale  or  dist  ribution  in  interstate 
commerce  are  subject  to  the  licensing 
application  pr  jvisions  of  section  351  of 
the  PHS  Act.  t  ipplicants  are  required  to 
report  to  FDA  any  transfer  of  ownership 
of  an  NDA  (21  CFR  314.72).  Applicants 
are  required  t(  report  a  change  in 
ownership  of ;  in  ANDA  (21  CFR 
314.99(a)).  Manufacturers  of  a  drug  or 
biologic  for  hi  man  use  are  required  to 
file  supplemei  ital  applications  for 
certain  chang(  s  to  applications 
previously  ap  )roved  (§§314.70,  314.71, 


601.2 

Form  FDA  356t 

Total 


4  13 


There  are 
submitted  the 
responses  are 
received  by 
estimated  av 
submissions 


Form  FDA  3561 1 
Total 


314.97.  and  601.12  (21  CFR  314.70, 
314.71,  314.97,  and  601.12)).  The  form 
is  also  submitted  with  an  amendment  to 
an  unapproved  original  application  or 
supplemental  application,  and  a 
presubmission  or  resubmission  of 
information  pertaining  to  an 
application.  The  information  provided 
by  manufacturers  with  the  application 
form  is  necessary  for  FDA  to  carry  out 
its  mission  of  protecting  the  public 
health  and  helping  to  ensure  that  drugs 
and  biologies  for  human  use  have  been 
shown  to  be  safe  and  effective.  Form 
FDA  356h  was  developed  initially  as  a 
checklist  to  assist  manufacturers  in 
filling  out  a  drug  application  and  has 
been  previously  used  only  by 
manufacturers  of  products  regulated 
under  the  act.  In  the  Federal  Register  of 
July  8,  1997  (62  FR  36558),  FDA 
announced  the  availability  of  the 
revised  Form  FDA  356h.  the  form  was 
revised  as  a  "Reinventing  Government" 
initiative  to  harmonize  application 
procedures  between  CBER  and  CDER. 
The  application  form  serves  primarily  as 
a  checklist  for  firms  to  gather  and 
submit  to  the  agency  studies  and  data 
that  have  been  completed.  The  checklist 
helps  to  ensure  that  the  application  is 
complete  and  contains  all  the  necessary 
information,  so  that  delays  due  to  lack 
of  information  may  be  eliminated.  The 
form  provides  key  information  to  the 
agency  for  efficient  handling  and 
distribution  to  the  appropriate  staff  for 
review.  For  biologies  manufacturers,  the 
form  will  replace  a  number  of  different 


ELA  and  PLA  forms  that  were  formwly 
used  for  these  products.  The 
information  collection  burden  for 
various  ELA  and  PLA  forms  is  covered 
under  OMB  Control  No.  0910-0124. 
There  are  an  estimated  343  licensed 
biologies  manufacturers.  However,  not 
all  manufacturers  will  have  any 
submissions  in  a  given  year  and  some 
may  have  multiple  submissions.  The 
annual  responses  are  based  on 
submissions  received  by  FDA  in  1998. 
The  time  estimated  to  prepare  an  ELA, 
PLA,  or  BLA  under  §  601.2  for  CBER 
approval  to  market  a  new  product  is 
based  on  information  provided  by 
industry.  The  time  required  for 
preparing  an  ELA,  PLA,  or  BLA 
includes  the  estimate  for  filling  out  the 
form.  The  estimated  average  burden 
hours  for  the  other  submissions  using 
Form  356h  to  CBER  is  based  on  past 
FDA  experience  and  includes  the  time 
to  fill  out  the  form  and  collate  the 
documentation.  The  average  burden 
hours  also  include  the  time  to  prepare 
an  amendment  submitted  to  CBER.  The 
estimated  burden  hours  to  prepare  a 
supplement  to  CBER  (§  601.12)  are 
reported  under  OMB  Control  No.  0910- 
0315. 

In  the  Federal  Register  of  October  21. 
1999  (64  FR  56797),  the  agency 
requested  comments  on  the  proposed 
collections  of  information.  No 
significant  comments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden  for  Biologics 


21  CFR  Section/FDA  form 


No.  of 
respondents 


Total  annual  re- 
sponses 


343 
343 


84 
4,947 


Hours  per 
response 


1,600 
16 


Total  hours 


134,400 

79,152 

213,552 


There  are  n(  i  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


drug  applicants  that 
form.  The  annual 
based  on  submissions 
in  1997  and  1998.  The 
e  rage  burden  hours  for  the 
sing  Form  356h  to  CDER 


is  based  on  past  FDA  experience  and 
includes  the  time  to  fill  out  the  form 
and  collate  the  documentation.  The 
estimated  burden  hours  to  prepare  an 
NDA  (§  314.50);  an  ANDA  (§  314.94): 
supplements  (§§314.70,  314.71,  and 


314.97);  and  amendments  (21  CFR 
314.60  and  314.96)  are  approved  under 
OMB  Control  No.  0910-0001. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  2.— Estimated  Annual  Reporting  Burden  for  Human  Drugs 


FDA  fomi 


No.  of 
respondents 


483 


Total  Annual  re- 
sponses 


Hours  per 
response 


16,221 


24 


Total  hours 


389,304 
389,304 


There  are  n )  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  January  24.  2000. 
William  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
|FR  Doc.  00-2150  Filed  2-1-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99D-0186] 

Medical  Devices;  Guidance  for 
industry  on  the  Testing  of  Metallic 
Plasma  Sprayed  Coatings  on 
Orthopedic  Implants  to  Support 
Reconsideration  of  Postmarket 
Surveillance  Requirements; 
Availability 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  entitled 
"Guidance  for  Industry  on  the  Testing  of 
Metallic  Plasma  Sprayed  Coatings  on 
Orthopedic  Implants  to  Support 
Reconsideration  of  Postmarket 
Surveillance  Requirements."  This 
guidance  is  final  and  is  in  effect  at  this 
time.  Metallic  plasma  spray  coatings, 
both  porous  and  non-porous,  and 
metallic  sintered  or  difiiision  bonded 
porous  coatings  are  used  to  attach 
artificial  joints  to  living  bone.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  is  issuing  this  guidance 
to  identify  a  set  of  testing  methods  that 
can  be  used  to  accurately  evaluate  the 
mechanical  properties  of  the  various 
types  of  coatings.  CDRH  will  use  such 
data  to  identify  which  coated  hip 
devices  should  remain  subject  to 
postmarket  surveillance  requirements. 
DATES:  Submit  written  comments  at  any 
time. 

ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance. 
Submit  written  requests  for  single 
copies  on  a  3.5"  diskette  of  the  guidance 
document  entitled  "Guidance  for 
Industry  on  the  Testing  of  Metallic 
Plasma  Sprayed  Coatings  on  Orthopedic 
Implants  to  Support  Reconsideration  of 
Postmarket  Surveillance  Requirements" 
to  the  Division  of  Small  Manufacturers 
Assistance  (HFZ-220).  Center  for 
Devices  and  Radiological,  Food  and 
Drug  Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  Submit 


written  comments  on  this  guidance 
document  to  David  L.  Daly  (address 
below). 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Daly,  Center  for  Devices  and 
Radiological  Health  (HFZ-510),  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850,  301-594- 
3674. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  21,  1992,  FDA  sent  a 
letter  order  to  petitioner,  Richards 
Medical  Co..  reclassifying  the  hip  joint, 
metal/polymer/metal,  semi-constrained, 
porous-coated  uncemented  prosthesis 
from  class  III  (Premarket  Approval)  into 
class  II  (Special  Controls).  The 
reclassification  was  published  in  the 
Federal  Register  of  January  8,  1993  (58 
FR  3227).  The  reclassification  was 
effective  February  21,  1992.  On 
February  15, 1994,  CDRH's  Orthopedic 
and  Rehabilitation  Devices  Branch 
(ORDB)  determined  that  hip  prostheses 
using  plasma  sprayed  porous  coatings 
for  biological  focation  can  be 
substantially  equivalent  to  the 
reclassified  porous  coated  hip 
prosthesis.  As  part  of  the  decision, 
CDRH,  using  the  then  existing  authority 
of  section  522(a)(1)(C)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  required 
manufacturers  of  plasma  spray  porous 
coated  hip  prostheses  to  conduct 
postmarket  surveillance  of  their  devices. 
Postmarket  surveillance  was  required 
because  of  CDRH's  concern  that 
reported  differences  between  the 
mechanical  properties,  particularly 
abrasion  resistance,  of  plasma  sprayed 
coatings  and  sintered  and  diffusion 
bonded  porous  coatings  could  have  an 
adverse  effect  on  the  long-term  revision 
rate  of  the  plasma  sprayed  devices. 
While  CDRH  has  clinical  data 
describing  the  long-term  revision  rate  of 
sintered  and  diffusion  bonded  porous 
coated  hip  prostheses,  CDRH  does  not 
have  this  type  of  data  on  the  cementless 
use  of  plasma  sprayed  hip  prostheses. 
The  postmarket  surveilljmce  consisted 
of  prospective,  long-term,  followup  of  a 
population  of  patients  who  have 
received  cementless  implantation  of  the 
manufacturer's  plasma  sprayed  porous 
coated  hip  prosthesis.  The  objective  of 
the  patient  followup  was  to  determine 
the  long-term  revision  rate  for  each 
plasma  sprayed  porous  coated  hip 
prosthesis. 

At  the  time  postmarket  surveillance 
was  required,  CDRH  believed  that  the 
term  "plasma  spray"  was  a  single 
manufacturing  technique  that  produced 
a  single  form  of  coating,  having  a  single 
set  of  metallvurgical  and  mechanical 


properties.  CDRH  now  recognizes  that 
plasma  spray  manufacturing  methods 
are  a  subset  of  the  larger  "thermal 
spray"  group  of  metallic  coating 
production  methods.  CDRH  has  come  to 
recognize  that  thermal  spray  coating 
methods  can  produce  coatings  with  a 
wide  range  of  metallurgical  and 
mechanical  properties.  As  an  example, 
CDRH  originally  believed  that,  when 
used  to  apply  metallic  coatings  to  hip 
prostheses,  plasma  spray  manufacturing 
techniques  produced  only  porous 
coatings.  CDRH  now  also  recognizes 
that  hip  prostheses  with  non-porous 
metallic  coatings  can  be  manufactured 
by  plasma  spray  and  other  thermal 
spray  methods. 

Several  manufacturers,  using  a  variety 
of  thermal  spray  coating  methods,  have 
received  substantial  equivalence 
decisions  for  their  coated  hips.  A 
number  of  these  manufacturers  have 
sought  reconsideration  of  CDRH's 
decision  to  require  postmarket 
surveillance  of  their  products.  Several  of 
the  requests  for  reconsideration  are,  in 
part,  based  on  claims  that 
manufacturing  technology  permits  the 
production  of  plasma  sprayed  coatings 
with  mechanical  properties,  particularly 
abrasion  resistance,  equal  to  or  better 
than  those  of  the  sintered  or  diffiision 
bonded  porous  coatings  upon  which  the 
reclassification  was  based.  In  response 
to  the  requests  for  reconsideration, 
CDRH,  on  February  22,  1999,  reissued  a 
draft  guidance  document  describing 
testing  methods  that  CDRH  believed 
could  measure  the  mechanical 
properties  of  plasma  sprayed  coatings. 
Several  comments  on  the  draft  guidance 
document  were  received.  CDRH  has 
considered  those  comments  and  is  now 
issuing  this  guidance  as  final  guidance 
that  is  effective  immediately. 

Some  comments  on  the  draft  guidance 
document  included  mechanical  test  data 
on  different  thermal  spray  coatings,  both 
porous  and  non-porous.  These  data 
indicate  that  thermal  spray  coatings  can 
have  mechanical  properties  greater  than, 
less  than,  or  almost  equal  to  those  of 
sintered  or  diffusion  bonded  porous 
coatings.  CDRH  does  not  believe  that 
postmarket  surveillance  is  necessary  for 
hip  prostheses  whose  coatings  have 
mechanical  properties,  particularly 
abrasion  resistance,  equal  to  or  better 
than  sintered  or  diffusion  bonded 
porous  coatings.  As  a  result,  CDRH  is 
now  inviting  those  manufacturers  who 
have  received  postmarket  surveillance 
orders  to  apply  for  reconsideration  of 
those  orders.  CDRH  will,  on  a  case  by 
case  basis,  reevaluate  the  need  for 
manufacturers  to  conduct  postmarket 
surveillance  of  their  metallic  thermal 
spray  coated  hip  prostheses. 
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II.  Significance  of  Guidance 
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III.  Electronii :  Access 
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receive  "Guidance  for 
Testing  of  Metallic 
Sprayed  Coatings  on  Orthopedic 
Support  Reconsideration  of 
Surveillance  Requirements" 
I  lachine,  call  the  CDRH 
Dei  [land  (FOD)  system  at  80O- 
)01-827-01l'l  from  a 

one.  At  the  first  voice 
1  to  access  DSMA  Facts, 

prompt  press  2,  and 
document  number  (946) 
the  pound  sign  {#).  Then 
re  naining  voice  prompts  to 
yoi  ir  request. 
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will  be  available  at  http://wvvrw.fda.gov/ 
cdrh/postsurv/plasmaspry.pdf. 

rv.  Comments 

Interested  persons  may,  at  any  time 
submit  to  the  contact  person  above 
written  comments  regarding  this 
guidance.  FDA  will  consider  any 
comments  to  determine  whether  to 
revise  or  revoke  the  guidance. 

Dated:  January  16,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  00-2242  Filed  2-1-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E-0854] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Bapten* 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Hapten'  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  animal  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Regulatory  Policy 
Staff  (HFD-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 


amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  on  the  earlier 
date  when  either  a  major  environmental 
effects  test  was  initiated  for  the  drug  or 
when  an  exemption  imder  section  512(j) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360b(j))  became 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  animal  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
an  animal  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(4)(B). 

FDA  recently  approved  for  marketing 
the  animal  drug  product  Bapten*  (beta- 
aminopropionitrile  fumarate).  Bapten® 
is  indicated  for  the  treatment  of 
tendinitis  of  the  superficial  digital  flexor 
tendon  in  the  adult  horse  where  there  is 
sonographic  evidence  of  fiber  tearing. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  Bapten® 
(U.S.  Patent  No.  4,485,088)  from  Alaco, 
Inc.,  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
April  29,  1999,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  animal 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Bapten®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Bapten*  is  5,845  days.  Of  this  time, 
5,734  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  111  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  ft'om  the  following  dates: 

1.  The  date  an  exemption  under 
section  512(j)  of  the  act  became 
effective:  June  11, 1982.  The  applicant 
claims  May  27, 1982,  as  the  date  the 
investigational  new  animal  drug 
application  (INAD)  became  effective. 
However,  FDA  records  indicate  that  the 
date  of  FDA's  letter  assigning  a  number 
to  the  INAD  was  June  11, 1982,  which 


is  considered  to  be  the  effective  date  for 
tbe  INAD. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
animal  drug  product  under  section 
512(b)  of  the  act:  February  20,  1998.  The 
apphcant  claims  February  17,  1998,  as 
the  date  the  new  animal  drug 
application  (NADA)  for  Bapten  ^  (NADA 
141-107)  was  initially  submitted. 
However,  a  review  of  FDA  records 
reveals  that  the  date  of  FDA's  official 
acknowledgement  letter  assigning  a 
number  to  NADA  141-107  was  February 
20, 1998,  which  is  considered  to  be  the 
initiallv  submitted  date  for  NADA  141- 
107. 

3.  The  date  the  application  was 
approved:  ]une  10,  1998..FDA  has 
verified  the  applicant's  claim  that 
NADA  141-107  was  approved  on  June 
10, 1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,825  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  April  3,  2000,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  July  31,  2000,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  diuring  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  23,  1999. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy.  Center  foi^Drug 

Evaluation  and  Research. 

[FR  Doc.  00-2149  Filed  2-1-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99E-01 16] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Rotashieid' 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)^as  determined 
the  regulatory  review  period  for 
Rotashieid*  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
•  claims  that  human  biologicd  product. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Laiie,  rm. 
1061,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Regulatory  Policy 
Staff  (HFD-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term  • 
Restoratioii  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additivej  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human 
biological  products,  the  testing  phase 
begins  when  the  exemption  to  permit 
the  clinical  investigations  of  the 
biological  becomes  effective  and  nms 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  human  biological  product  and 
continues  until  FDA  grants  permission 
to  market  the  biological  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 


actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  biological  product  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 
FDA  recently  approved  for  marketing 
-    the  human  biological  product 

Rotashieid".  Rotashieid"  is  indicated 
for  immunization  of  infants  at  2,  4,  and 
6  months  of  age.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Rotashieid^  (U.S.  Patent 
No.  4,704,275)  horn  American  Home 
Products  Corp.,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  March  16, 1999,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  biological 
product  had  imdergone  a  regulatory 
review  period  and  that  the  approval  of 
Rotashieid*  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Rotashieid*  is  3,804  days.  Of  this  time, 
3,226  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  578  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  fi-om  the  following  dates: 

1 .  The  date  an  exemption  under 
section  505(1)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  April  3.  1988.  FDA 
has  verified  the  applicant's  claim  that 
the  date  the  investigational  new  drug 
application  became  effective  was  on 
April  3,  1988. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  biological  product  under  section 
351  of  the  Public  Health  Service  Act: 
January  31, 1997.  FDA  has  verified  the 
applicant's  claim  that  the  product 
license  application  (PLA)  for 
Rotashieid'  (PLA  97-0111)  was  initially 
submitted  on  January  31,  1997. 

3.  The  date  the  application  was 
approved:  August  31,  1998.  FDA  has 
verified  the  applicant's  claim  that  PLA 
97-0111  was  approved  on  August  31, 
1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
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Food  and  Drug  Administration 
[Docket  No.  9^D-0392] 

Seafood  HA<tCP  Transition  Guidance; 
Availability 

agency:  Foo(   and  Drug  Administration, 

HHS. 

action:  Notide 


The 


SUMMARY: 

Admi 
availability 
"Seafood 
This  guidanc  e 
procedures 
consider 
action  under 
Analysis 
regulations 
and  Cosmetit 
guidance 
FDA  of 


Food  and  Drug 
nistratit)n  (FDA)  is  announcing  the 
the  guidance  entitled 
H/JCCP  Transition  Guidance." 
sets  forth  the  policies  and 
linder  which  the  agency  may 
refr  lining  from  regulatory 

the  seafood  Hazard 
Crifccal  Control  Point  (HACCP) 
the  Federal  Food,  Drug, 
Act  (the  act).  This 
pre  vides  for  the  submission  to 
citizen  petitions  that  describe 


and 


scientific  studies  that  petitioners  are 
proposing  to  resolve  issues  relating  to 
particular  hazard  analyses  or  controls 
for  particular  food  SEifety  hazards. 
DATES:  This  notice  is  effective  February 
2,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Kraemer,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
400),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-418-3133. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  March  26, 
1999  (64  FR  14736),  FDA  published  for 
comment  a  notice  containing  a  draft 
guidance  setting  forth  policies  and 
procedures  under  which  the  agency  may 
take  into  account  a  planned  or  ongoing 
scientific  study  when  deciding  whether 
to  pursue  regulatory  action  under  the 
seafood  HACCP  regulations  and  the  act. 
Specifically,  the  draft  guidance 
indicated  that  FDA  might  consider 
reft^ning  from  regulatory  action  against 
a  seafood  processor  or  processors  to 
allow  the  conduct  of  a  scientific  study 
to  resolve  a  dispute  between  FDA  and 
the  processor(s)  over  questions  of  fact. 
These  questions  would  either  relate  to 
whether  certain  food  safety  hazards  are 
reasonably  likely  to  occur  in  specific 
situations  or  to  die  effectiveness  or  need 
for  certain  controls  for  those  hazards. 
FDA  would  only  consider  refraining 
from  regulatory  action  if  the  public 
would  not  be  jeopardized  by  doing  so. 

The  draft  guidance  requested  that 
individuals  desiring  to  propose  a 
scientific  study  under  these 
circumstances  submit  a  petition  to  the 
agency  in  accordance  with  FDA's 
regulations  for  citizen's  petitions  at  21 
CFR  10.30.  The  petition  would  describe 
the  study  and  request  that  FDA  consider 
exercising  enforcement  discretion  on 
certain  matters  under  the  seafood 
HACCP  regulations  and  the  act  pending 
their  scientific  resolution. 

FDA  further  recommended  that  the 
petition  be  submitted  as  a  request  to 
revise  or  amend  the  agency's  guidance 
document  entitled  "The  Fish  and 
Fishery  Products  Hazards  and  Controls 
Guide  (the  Guide)."  The  Guide  contains 
FDA's  compilation  of  what  the  agency 
believes  to  be  the  latest,  science-based 
knowledge  about  when  food  safety 
hazards  are  reasonably  likely  to  occur 
and  what  controls  are  appropriate  for 
those  hazards. 

II.  The  Comments 

Three  comments  were  received  on  the 
draft  of  the  Seafood  HACCP  Transition 
Guidance.  Two  of  the  comments  were  ' 


from  trade  associations,  and  one  was 
from  a  professional  association.  All 
comments  supported  the  general 
approach  proposed  by  the  agency-to  rely 
on  scientific  studies  under 
circimistances  described  in  the  draft, 
but  asked  for  specific  modifications  in 
order  to  expedite  or  otherwise  improve 
the  process. 

1.  One  comment  suggested  that  the 
petition  process  would  be  time 
consuming  and  would  inhibit  the 
agency's  ability  to  respond  quickly  to 
requests  for  discretionary  enforcement, 
especially  considering  that  the  agency 
allows  itself  up  to  180  days  to  respond 
on  petitions. 

As  noted  by  the  comment,  the  180- 
day  period  is  the  maximum  permitted 
tentative  response  time.  However,  given 
the  significance  of  the  food  safety  issues 
that  are  likely  to  be  submitted  for  review 
imder  the  guidance  and  the  desire  of  the 
agency  to  obtain  new  scientific 
information  on  issues  having  bearing  on 
scientific  questions  related  to  HACCP 
implementation,  FDA  believes  that  it 
would  be  mutually  advantageous  for  the 
agency  to  respond  to  the  petitioner  as 
expeditiously  as  possible.  For  this 
reason,  the  agency  continues  to 
encourage  potential  petitioners  to 
engage  in  presubmission  consultations 
with  FDA  on  the  merits.  Familiarity 
with  the  issues  presented  in  a  petition 
would  greatly  facilitate  the  agency's 
ability  to  respond  quickly.  The  agency 
anticipates  that  review  of  the  scientific 
merits  of  any  proposal  will  be  a  more 
likely  cause  of  delay,  than  the 
mechanics  of  the  petition  process. 
Consequently,  FDA  does  not  agree  that 
the  citizen's  petition  process  will  cause 
the  agency  to  significantly  delay  its 
response. 

A  related  comment  stated  that  the 
citizen's  petition  is  a  cumbersome 
mechanism,  which  could  be 
overwhelming  for  those  imaccustomed 
to  FDA's  administrative  procedures. 
This  comment  recommended  that  the 
guidance  policy  clarify  the  applicability 
of  certain  provisions  in  part  10  (21  CFR 
part  10),  particularly  as  they  relate  to 
the  need  for  environmental  and 
economic  impact  statements. 

FDA  does  not  anticipate  that  the 
contents  of  a  citizen's  petition  would  be 
notably  different  than  the  contents  of  a 
request  to  the  agency  under  another 
format.  The  contents  need  only  include 
information  that  enables  FDA  to  make 
an  informed  decision  on  a  petitioner's 
request.  In  that  regard,  the  agency  does 
not  expect  that  either  an  environmental 
or  economic  impact  statement  will  be 
relevant,  especially  since  the  research  to 
be  conducted  is  at  the  petitioner's 
initiative  and  would  not  ordinarily  be 
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the  subject  of  an  extramural  contract, 
grant,  or  other  research  agreemeht  with 
the  government. 

2.  One  comment  expressed  concern 
for  the  need  for  confidentiality  to 
protect  proprietary  information,  in  that 
the  citizen  petition  process  could  result 
in  the  disclosure  of  trade  secrets  to 
competitors. 

FDA's  regulations  (21  CFR  10.30  and 
21  CFR  10.20(j))  provide  that  citizen 
petitions  and  supporting  information     " 
are  to  go  on  public  display  (i.e.,  be  made 
public).  Under  21  CFR  10.20(j)(2),  the 
only  exception  is  for  petitions  that 
contain  information  the  disclosure  of 
which  would  be  a  clearly  imwarranted 
invasion  of  personal  privacy.  Thus,  FDA 
is  not  in  a  position  to  protect  other 
information  in  a  citizen  petition  from 
disclosure.  If  a  person  believes  they 
have  a  situation  that  CFSAN  should 
consider  under  this  guidance,  but  would 
need  to  rely  on  trade  secret  on 
confidential  commercial  information  to 
make  their  case,  they  should  raise  the 
matter  with  CFSAN  to  see  if  other 
approaches  are  appropriate 

3.  Two  comments  stated  that  FDA 
should  consider  other  options  to  further 
advance  the  science  needed  to  support 
HACCP  implementation.  One  of  these 
comments  suggested  that  the  agency 
should  consider  establishing  an  external 
scientific  review  process  to  evaluate  the 
scientific  merit  of  the  research  proposed 
in  a  citizen  petition.  The  comment 
stated  that  an  outside  review  would 
provide  a  wider  range  of  scientific  input 
and  discussion  than  otherwise  occur 
and  may  yield  a  stronger  consensus 
among  FDA,  industry,  and  academia. 

FDA  agrees  there  may  be  cases  when 
the  agency  will  need  the  assistance  of  an 
expert  review  panel,  particularly  when 
there  is  a  diversity  of  scientific  opinion 
within  the  agency.  However,  two 
advisory  committees,  the  National  Food 
Advisory  Committee  and  the  National 
Advisory  Committee  on  Microbiological 
Criteria  for  Foods,  already  e^ist  for  this 
purpose.  FDA  anticipates  that  the 
benefits  of  consulting  with  a  panel  of 
outside  experts  will  be  considered  on  a 
case-by-case  basis. 

4.  One  comment  requested  that  the 
HACCP  transition  guidance  outline  the 
agency's  expectation  of  the  level  of 
detail  expected  in  studies,  and  the 
amount  of  time  allowed  for  completion 
of  scientific  studies  or  literature 
searches,  and  that  these  factors  should 
be  influenced  by  the  nature  of  the 
specific  issue  being  addressed.  The 
comment  stated  that,  in  many  cases,  the 
scientific  detail  need  not  be  exhaustive, 
especially  where  the  issue  applies  to  a 
product  diat  has  been  marketed  safely 
for  some  time,  or  where  the  data 


supporting  FDA's  ciurent  policy  are  not 
exhaustive. 

FDA  intends  to  assess  the  adequacy  of 
scientific  detail  on  a  case-by-case  basis. 
The  factors  that  the  agency  wrill 
generally  take  into  consideration  when 
determining  the  adequacy  of  a  scientific 
study  may  include  the  severi^  of  the 
hazard  at  issue  in  the  petition  and  the 
extent  and  credibility  of  existing  data. 

5.  One  conunent  expressed  the  need 
for  caution  should  the  agency  announce 
that  it  intends  to  exercise  enforcement 
discretion,  because  State  agencies  may 
have  compliance  actions  occiuring  on 
their  own.  To  avoid  inconsistent 
regulatory  policies  between  FDA  and 
the  States,  it  was  suggested  that  FDA 
establish  an  information  sharing 
mechanism  with  the  States  on  ^is 
subject. 

FDA  agrees  with  this  concern  and 
intends  to  take  steps  to  prevent  conflict 
between  Federal  and  State  actions.  FDA 
expects  to  advise  the  public  about 
petitions  on  its  website.  In  addition,  the 
agency  intends  to  take  appropriate  steps 
to  ensure  that  states  are  adequately 
apprised.  These  steps  may  include 
advising  the  Association  of  Food  and 
Drug  Officials  (AFDO),  a  professional 
association  of  State,  Federal,  and  local 
regulatory  officials  (with  industry 
representatives  participating  as 
associate  members)  on  the  status  of 
petitions  and  posting  petition 
information  in  the  State  Action 
Information  Letter  (SAIL)  at  http:// 
www.fda.gov/ora/fed_state/sail.htm. 

m.  Availability 

This  Seafood  HACCP  Transition 
Guidance  is  now  available  on  the  home 
page  for  FDA's  Center  for  Food  Safety 
and  Applied  Nutrition  (CFSAN)  at  http:/ 
vm.cfsan. fda.gov/dms/guidance.html.  It 
may  also  be  obtained  through  the 
Activities  Staff,  Office  of  Constituent 
Operations,  CFSAN,  phone  202-205- 
5251. 

IV.  Status  of  This  Guidance 

This  guidance  represents  the  agency's 
current  thinking  on  the  subject  and  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  pubRc, 

V.  Paperwork  Reduction  Act 

FDA  concludes  that  this  guidance 
would  not  impose  a  paperwork  burden 
that -has  not  already  been  estimated  and 
approved  by  OMB  under  OMB  Control 
No.  0910-0183  "Citizen  Petition— 21 
CFR  10.30."  This  guidance  provides 
information  to  the  public  to  assist  them 
in  submitting  petitions  to  obtain 
changes  in  the  Guide  under  certain 
circumstances. 


Dated:  January  21.  2000.     > 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-2147  Filed  2-1-00;  8:45  am] 

BH.UNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOD-0053] 

Draft  Guidance  on  Reprocessing  and 
Reuse  of  Single-Use  Devices:  Risk 
Categorization  Scheme;  Availability 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Reprocessing  and  Reuse  of 
Single-Use  Devices:  Risk  Categorization- 
Scheme."  This  draft  guidance  is  not 
final  nor  is  it  in  effect  at  this  time.  This 
document  is  intended  to  provide  draft 
guidance  for  categorizing  the  risks 
posed  by  single-use  devices  (SUD's)  that 
are  reprocessed  and/or  reused.  FDA  may 
use  this  scheme  to  set  enforcement 
priorities  for  regulation  of  reprocessed 
and/or  reused  SUD's. 
DATES:  Submit  vsnritten  comments 
concerning  this  draft  guidance  by  March 
3,  2000. 

ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  draft  guidance. 
Submit  written  requests  for  single 
copies  on  a  3.5"  diskette  of  the  draft 
guidance  document  entitled 
"Reprocessing  and  Reuse  of  Single-Use 
Devices:  Risk  Categorization  Scheme"  to 
the  Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818. 

Submit  written  comments  concerning 
this  draft  guidance  to  the  Dockets 
Management  Branch,  (HFi^-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Comments  should  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  A.  Ulatowski,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
480),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville.  MD 
20850. 301-443-8879. 
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the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  flies  that  may  be  downloaded  to  a 
personal  computer.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  "Reprocessing  and  Reuse  of 
Single-Use  Devices:  Risk  Categorization 
Scheme,"  device  safety  alerts,  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh. 
"Reprocessing  and  Reuse  of  Single-Use 
Devices:  Risk  Categorization  Scheme" 
will  be  available  at  http://www.fda.gov/ 
cdrh/Reuse. 

IV.  Comments 

Interested  persons  may,  on  or  before 
May  2.  2000.  submit  to  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
document  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  January  23,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  00-2244  Filed  2-1-00;  8:45  am] 

BILLI^4G  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-3031-N] 

Medicare  Program;  Meeting  of  the 
Executive  Committee  of  the  Medicare 
Coverage  Advisory  Committee — March 
1,2000 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a  * 
public  meeting  of  the  Executive 
Committee  of  the  Medicare  Coverage 
Advisory  Committee  (MCAC).  The 
Committee  provides  advice  and 
recommendations  to  us  about  clinical 
coverage  issues.  The  Committee  will 
hear  reports  from  its  subcommittee,  and 


will  discuss  and  consider  the  levels  of 
evidence  (including  the  types  and 
presentation  format  of  information)  that 
it  believes  should  be  considered  by  the 
medical  specialty  panels  of  the  MCAC  at 
future  public  meetings.  Notice  of  this 
meeting  is  given  under  the  Federal 
Advisory  Committee  Act  (5.U.S.C.  App. 
2,  section  10(a)(1)  and  (a)(2)). 
DATES:  The  Meeting:  March  1,  2000, 
fi'om  8  a.m.  until  4  p.m.,  E.D.T. 

Deadline  for  Presentation 
Submissions:  February  10,  2000. 

Special  Accommodations:  Persons 
attending  the  meeting  who  are  hearing 
or  visually  impaired  and  have  special 
requirements,  or  a  condition  that 
requires  special  assistance  or 
accommodations,  must  notify  the 
Executive  Secretary  by  February  15, 
2000. 

ADDRESSES:  The  Meeting:  The  meeting 
will  be  held  at  the  Health  Care 
Financing  Administration,  7500 
Security  Boulevard,  Baltimore,  MD 
21244. 

Presentations  and  Comments:  Submit 
formal  presentations  and  written 
comments  to  Sharon  Lappalainen, 
Executive  Secretary;  Office  of  Clinical 
Standards  and  Quality;  Health  Care 
Financing  Administration;  7500 
Security  Boulevard;  Mail  Stop  S3-02- 
01;  Baltimore,  MD  21244. 

Website:  You  may  access  up-to-date 
information  on  this  meeting  at 
www.hcfa.gov/quality/8b.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Lappalainen,  Executive 
Secretary,  (410)  786-9262. 
SUPPLEMENTARY  INFORMATION:  On  August 
13, 1999,  we  published  a  notice  (64  FR 
44231)  describing  the  Medicare 
Coverage  Advisory  Committee  (MCAC), 
which  provides  advice  and 
recommendations  to  us  about  clinical 
coverage  issues.  This  notice  announces 
the  following  public  meeting  of  the 
MCAC: 

Current  Members  of  the  Panel 

Harold  C.  Sox,  MD  (Chairperson); 
Thomas  V.  Holohan,  MD  (FACP);  Leslie 
P.  Francis,  JD,  PhD;  John  H.  Ferguson, 
MD;  Robert  L.  Murray,  PhD;  Alan  M. 
Garber,  MD,  PhD;  Michael  D.  Maves, 
MD,  MBA;  David  M.  Eddy,  MD,  PhD; 
Frank  J.  Papatheofanis,  MD,  PhD; 
Ronald  M.  Davis,  MD;  Daisy  Alford- 
Smith,  PhD;  Joe  W.  Johnson,  DC;  Robert 
H.  Brook,  MD,  ScD;  Linda  A.  Bergthold, 
PhD;  Randel  E.  Richner,  MPH. 

Topic  of  the  Meeting 

The  Committee  will  hear  reports  from 
its  subcommittee,  and  will  discuss  and 
consider  the  levels  of  evidence 
(including  the  types  and  presentation 
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format  of  information)  that  it  believes 
should  be  considered  by  the  medical 
specialty  panels  of  the  MCAC  at  futiu-e 
public  meetings. 

Procedure  and  Agenda 

This  meeting  is  open  to  the  public. 
The  Committee  will  hear  oral 
presentations  from  the  public  for 
approximately  one  hour.  The  Committee 
may  limit  the  number  and  duration  of 
oral  presentations  to  the  time  available. 
If  you  wish  to  make  a  formal 
presentation,  you  must  notify  the  For 
Fiulher  Information  Contact,  and  submit 
the  following  by  the  Deadline  for 
Presentations  and  Comments  date  listed 
in  the  DATES  section  of  this  notice:  a 
brief  statement  of  the  general  natine  of 
the  evidence  or  argmnents  you  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an  estimate 
of  the  time  required  to  make  the 
presentation.  We  will  request  that  you 
declare  at  the  meeting  whether  or  not 
you  have  any  fmancial  involvement 
with  manufactiners  of  any  items  or 
services  being  discussed  (or  with  their 
competitors). 

After  the  public  presentation,  we  will 
make  a  presentation  to  the  Committee. 
After  our  presentation,  the  Committee 
will  deliberate  openly  on  the  topic. 
Interested  persons  may  observe  the 
deliberations,  but  the  Committee  will 
not  hear  further  comments  during  this 
time  except  at  the  request  of  the 
chairperson.  At  the  end  of  the 
Committee  deliberations,  the  Committee 
will  allow  a  30-minute  open  public 
session  for  any  attendee  to  address 
issues  specific  to  the  topic.  After  which, 
the  members  will  vote  and  the 
Committee  will  make  its 
recommendati  on . 


Authority:  5  U.S.C.  App.  2,  section 
10(a)(1)  and  (a)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  January  18,  2000. 
Jeffrey  L.  Kang, 

Director.  Office  of  Clinical  Standards  and 
Quality,  Health  Care  Financing 
Administration. 

[FR  Doc.  00-2313  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  412(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) ' 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
othet  forms  of  information  technology. 

Proposed  Project:  State  Prevention 
Needs  Assessments:  Alcohol  and  Other 
Drugs.  Cohort  V  (New)— SANfHSA's 
Center  for  Substance  Abuse  Prevention 
(CSAP)  has  awarded  contracts  to  several 
States  (Cohort  V)  to  collect  data  to 
assess  the  nature  and  extent  of 
substance  abuse  prevention  services 
needs.  The  data  collection  by  these 
States  will  bring  to  30  (Cohorts  I-V)  the 
number  of  States  that  have  implemented 
a  family  of  prevention  needs  assessment 
studies,  and  will  constitute  the  third 
cohort  to  apply  the  core  set  of  measures, 
instruments,  and  methodologies 
developed  and  standardized  imder  prior 
State  needs  assessment  State  contracts. 

Data  will  be  collected  in  school 
surveys  and  community  resource 
assessments  (CRA).  The  information 
collected  in  this  project  will  be 
combined  with  existing  information 
from  other  sources;  States  may  use 
multiple  approaches  to  assess  statewide 
and  substate  distributions  of  risk  and 
protective  factors  for  substance  use,  of 
prevention  resoiux;es,  and  of  prevention 
services  needs.  These  needs  assessment 
studies  will  permit  cross-State 
comparison  of  risk  and  protection 
variables  to  assist  State  serx'ices 
planning  and  allocation  of  State  Block 
Grant  funds,  and  to  assist  Federal 
response  to  the  Government 
Performance  and  Results  Act  (GPRA). 
The  estimated  annualized  burden  for 
the  three-year  project  is  shown  below. 


Respondents 


Numt)er  of 
respondents 


Responses 
per  re- 
spondent 


Average 

burden  per 

response 

(hours) 


Annualized 
burden 
hours 


Students 

Program  Providers  . 

Total 

3-year  Average 


137,500 
1,410 


0.75 
1.00 


138,910 


46.303 


103,125 
1,410 


104.535 


34,845 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 


Dated;  January  24,  2000. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

J^R  Doc.  00-2213  Filed  2-1-00;  8:45  am] 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application  for  Endangered 
Species  Permit 

agency:  Fish  and  Wildlife  Service,' 
Interior. 
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action:  Not 
Application 
Permit. 


ic*  of  Receipt  of 
fpr  Endangered  Species 


SUMMARY:  The  following  applicants  have 
applied  for  pe  rmits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  prov  ded  pursuant  to  Section 
10(c)  of  the  Er  dangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.). 

If  you  wish  ;o  comment,  you  may 
submit  commi  mts  by  any  one  of  several 
methods.  You  may  mail  comments  to 
the  Service's  1  legional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  internet  to 

"kenneth gr<  ham@fws.gov".  Please 

submit  commi  ints  over  the  internet  as  an 
ASCII  file  avo  ding  the  use  of  special 
characters  anc  any  form  of  encryption. 
Please  also  in(  lude  your  name  and 
return  address  in  your  internet  message. 
If  you  do  not  t  eceive  a  confirmation 
from  the  Servi  ce  that  we  have  received 
your  internet  i  nessage,  contact  us 
directly  at  eiti  er  telephone  number 
listed  below  (iee  FURTHER  INFORMATION). 
Finally,  you  n  ay  hand  deliver 
conunents  to  « ither  Service  office  listed 
below  (see  ADI IRESSES).  Chir  practice  is 
to  make  comn  ents,  including  names 
and  home  add  resses  of  respondents, 
available  for  public  review  during 
regular  busine  ss  hours.  Individual 
respondents  n  ay  request  that  we 
withhold  theii  home  address  from  the 
administrative  record.  We  will  honor 
such  requests  io  the  extent  allowable  by 
law.  There  ma  y  also  be  other 
circumstances  in  which  we  would 
withhold  fron:  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wi(  h  us  to  withhold  your 
name  and  add  ress,  you  must  state  this 
prominently  a :  the  beginning  of  your 
comments.  W<i  will  not,  however, 
consider  anonymous  comments.  We 
will  make  all :  ubmissions  from 
organizations  ar  businesses,  and  from 
individuals  idjntifying  themselves  as 
representative  5  or  officials  of 
organizations  }r  businesses,  available 
for  public  insj  ection  in  their  entirety. 
DATES:  Writtei  i  data  or  comments  on 
these  applicat  ons  must  be  received,  at 
the  address  gi  ren  below,  by  March  3, 
2000. 

ADDRESSES:  Di  tcuments  and  other 
information  si  bmitted  with  these 
applications  a  "e  available  for  review, 
subject  to  the  -equirements  of  the 
Privacy  Act  ai  d  Freedom  of  Information 
Act,  by  any  pa  rty  who  submits  a  written 
request  for  a  c  )py  of  such  dociunents  to 
the  following  jffice  within  30  days  of 
the  date  of  pu  )lication  of  this  notice: 
U.S.  Fish  and  iVildlife  Service,  1875 


Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Ken  Graham, 
Permit  Biologist).  Telephone:  404/679- 
7358;  Facsimile:  404/679-7081. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Graham,  Telephone:  404/679-7358; 
Facsimile:  404/679-7081. 
SUPPLEMENTARY  INFORMATION: 

Applicant:  Frances  C.  James,  Florida 
State  University,  Tallahassee,  Florida, 
TE020826-0. 

The  applicant  requests  authorization 
to  take  (harass  during  nest  monitoring, 
temporary  nest  occlusion  research,  and 
stomach  flush/dietary  analysis  research) 
the  endangered  red-cockaded 
woodpecker,  Picoides  horealis,  on  the 
Apalachicola  National  Forest,  in  Leon, 
Liberty,  and  Wakulla  Coimties,  Florida 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 

Applicant:  Forest  Supervisor, 
National  Forests  in  North  Carolina, 
Asheville,  North  Carolina,  TE020891-0. 

The  applicant  requests  authorization 
to  take  (capture,  band,  and  harass 
during  nest  monitoring  and  construction 
of  artificial  cavities)  the  endangered  red- 
cockaded  woodpecker,  Picoides 
borealis,  throughout  the  species  range  in 
North  Carolina,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Applicant:  Forest  Supervisor, 
National  Forests  in  Mississippi,  Jackson, 
Mississippi,  TE020890-0. 

The  applicant  requests  authorization 
to  take  (capture,  band,  translocate,  and 
harass  during  nest  monitoring, 
construction  of  artificial  cavities, 
placement  of  restrictor  plates,  and 
augmentation)  the  endangered  red- 
cockaded  woodpecker,  Picoides 
borealis,  throughout  the  species  range  in 
Mississippi,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Applicant:  Stanley  B.  Rudzinski,  Jr., 
Law  Engineering  and  Environmental 
Consultants,  Nashville,  Tennessee, 
TE021030-O. 

The  applicant  requests  authorization 
to  take  (capture,  identify,  and  relocate) 
the  endangered  Nashville  Crayfish, 
Orconectes  shoupi,  throughout  the 
species  range  in  Tennessee,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Applicant:  Nancy  E.  Jordan,  South 
Carolina  Cooperative  Fish  and  Wildlife 
Research  Unit,  Clemson  University, 
Clemson,  South  Carolina,  TE022019-0. 

The  applicant  requests  authorization 
to  take  (capture,  band,  monitor  and 
collect  unhatched  eggs  for  hatching 
success  research)  the  endangered  red- 
cockaded  woodpecker,  Picoides 
borealis,  in  the  Norfolk  Southern 
Railroad  Brosnan  Forest,  South 


Carolina,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Applicant:  Kimberly  Morgan  Hicks, 
Oxford,  North  Carolina,  TE022046-0. 

The  applicant  requests  authorization 
to  take  (capture,  identify,  and  release) 
five  species  of  endangered  freshwater 
molluscs  throughout  the  species'  ranges 
in  North  Carolina  and  South  Carolina, 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 

Applicant:  Peter  G.  David,  South 
Florida  Water  Management  District, 
Canal  Point,  Florida,  TE020654-0. 

The  applicant  requests  authorization 
to  take  (capture,  band,  translocate,  and 
harass  during  nest  monitoring  and 
augmentation)  the  endangered  red- 
cockaded  woodpecker,  Picoides 
borealis,  throughout  the  species  range  in 
Florida  for  the  purpose  of  enhancement 
of  survival  of  the  species. 

Dated:  January  26,  2000. 
H.  Dale  Hall, 
Acting  Regional  Director. 
|FR  Doc.  00-2215  Filed  2-1-00;  8:45  am) 
BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit 
Applications 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  permit 

applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  USC  1531 
et  seq.). 

Permit  No.  TE-021929 

Applicant:  The  Native  Plant  Society, 
Sacramento  Valley  Chapter, 
Sacramento,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  conservatio),  longhorn 
fairy  shrimp  (Branchinecta 
longiantenna],  and  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi)  throughout 
each  species  range  in  California,  in 
conjunction  with  surveys,  population 
monitoring,  and  education  for  the 
purpose  of  enhancing  their  survival. 

Permit  No.  TE-702631 

Applicant:  Assistant  Regional 
Dfrector-Ecological  Services,  Region  1, 
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U.S.  Fish  and  Wildlife  Service, 
Portland,  Oregon. 

The  permittee  requests  an  amendment 
to  remove  and  reduce  to  possession 
specimens  of  the  following  plant 
species:  Sidalcea  oregana  var.  calva 
(Wenatchee  Mountains  checker-medlow) 
and  FritiUaria  gentneri  (Centner's 
Fritillary)  {=Mission-bells). 
Authorization  is  also  requested  to  take 
the  following  species:  Kauai  cave  wolf 
spider  (Adelocosa  anops),  Kauai  cave 
amphipod  {Spelaeorchestia  koloana), 
and  the  Santa  Barbara  County  distinct 
population  segment  of  the  California 
tiger  salamander  [Ambystoma 
calif orniense).  Collection  and  take 
activities  will  be  conducted  throughout 
the  species  range  in  conjunction  with 
recovery  efforts  for  the  purpose  of 
enhancing  their  propagation  and 
siurvival. 

Permit  No.  TE-018909 

Applicant:  Kelly. Rios,  Brea, 
California. 

The  permittee  requests  an  amendment 
to  take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  in  conjimction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-021544 

Applicant:  Salvatore  Zimmitte,  San 
Diego,  California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
t  its  survival. 

Permit  No.  TE-00750 

Applicant:  Julie  Simonsen,  Newport 
Beach,  California. 

The  permittee  requests  an  amendment 
to  take  (siUT^ey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino).  El  Segimdo  blue  butterfly 
[Euphilotes  battoides  allyni),  and  Delhi 
Sands  flower  loving  fly  [Rhaphiomidas 
terminatus  abdominalis)  in  conjimction 
with  presence  or  absence  surveys 
throughout  each  species  range  for  the 
purpose  of  enhancing  their  survival. 
DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  March  3,  2000. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief — 
Endangered  Species,  Ecological 
Services,  Fish  and  Wildlife  Service,  911 
N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181;  Fax:  (503)  231-6243. 
Please  refer  to  the  respective  permit 
niunber  for  each  application  when 


Submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  January  26,  2000. 
Thomas  Dwyer, 

Regional  Director,  Region  I.Portland.  Oregon. 
[FR  Doc.  00-2221  Filed  2-1-00:  8:45  am) 

BILUNG  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

[No.  CIV90-0957CH/WWD] 

Notice  Of  Distribution  of  Partial 
Settlement:  Ramah  Navajo  Chapter  v. 
Bruce  Babbitt 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 

summary:  a  Notice  of  the  Distribution  of 
Partial  Settlement  and  Hearing  is 
contained  in  this  announcement.  The 
Notice  describes  procedxu'es  for  the 
payment  and  distribution  of  the 
Common  Fund,  including  eligibility  for 
payment,  necessary  documentation  and 
related  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Gross,  Class  Counsel,  460  St. 
Michael's  Drive,  #300,  Santa  Fe,  New 
Mexico  87505;  Telephone  No.  (505) 
983-6686;  Fax  (505)  989-1096;  E-mail 
address:  mpgoss@santa-fe.net:  or  C. 
Bryant  Rogers,  Co-Class  Counsel,  Roth, 
VanAmberg,  Rogers,  Ortiz,  Fairbanks  & 
Yepa  LLP,  347  East  Palace  Avenue,  Post 
Office  Box  1447,  Santa  Fe,  New  Mexico 
87504-1447;  Telephone  No.  (505)  988- 
8979;  Fax  (505)  983-7508;  E-mail: 
rogers@trail.com. 

SUPPLEMENTARY  INFORMATION:  The  Class 
Distribution  Notice  in  Ramah  Navajo 
Chapter  v.  Bruce  Babbitt,  Secretary  of 
the  Interior;  Kevin  Cover,  Assistant 
Secretary  of  the  Indian  Affairs;  Robert  /. 
Williams.  Acting  Inspector  Ceneral;  U.S. 
Department  of  the  Interior  and  the 
United  States  of  America  (CIV  No.  90- 
0957  LH/WWD),  before  the  United 


States  District  Court  for  the  District  of 
New  Mexico,  reads  as  set  forth  below. 

Class  Distribution  Notice  Numlier  1 

With  this  notice.  Class  Counsel  are 
commencing  distribution  of  the  partial 
settlement  paid  by  Defendants  on 
September  8,  1999.  The  Net  Common 
Fund  to  be  distributed  as  of  September 
8,  1999,  was  $70,738,749.91,  to  be 
augmented  by  the  remaining  balance  in 
the  Reserve  Account  to  which  all 
interest  accruals  on  the  Net  Common 
Fund  and  Reserve  Account  are 
deposited. 

■Phe  proceeds  of  the  partial  settlement 
were  deposited  pursuant  to  Court  Order 
in  the  Coiut  Registry  Investment  System 
administered  by  the  Clerk  of  the  United 
States  District  Court  for  the  Southern 
District  of  Texas  (Houston).  Since  that 
time,  the  Class  has  engaged  as  the 
Independent  CPA  the  Albuquerque  firm 
of  Rogoff  Erickson  Diamond  &  Walker, 
L.L.P.  The  purpose  of  this  Notice  is: 

1.  To  publish  a  Provisional  List  of 
Class  Members  believed  to  be  eligible 
for  an  allocation  from  the  Net  Commqn 
Fund. 

2.  To  give  notice  to  any  tribe  or  tribal 
entity  not  on  the  Provisional  List  of 
procedures  it  must  follow  in  order  to 
challenge  its  omission  from  the  list. 

3.  To  give  notice  to  all  Class  Members 
of  the  requirement  to  submit  a  timely 
Claim  Form  with  requested  documents 
and  to  submit  a  Certificate  of  Lack  of 
Documentation  if  the  "Schedule  of 
Federal  Financial  Assistance"  from  its 
single  agency  audit  cannot  be  located 
for  any  settlement  year. 

4.  To  give  notice  and  an  opportunity 
to  object  to  a  conditional  agreement 
reached  by  Class  Coimsel  and  a  group 
of  tribes  or  tribal  entities  which 
negotiate  indirect  cost  rates  with  the 
Division  of  Cost  Allocation  of  the 
Department  of  Health  and  Human 
Services  (DCA  tribes)  instead  of  with  the 
Office  of  Inspector  General  of  the 
Department  of  the  Interior  (OIG). 

5.  To  give  notice  and  an  opportunity 
to  opt  out  of  the  Class  with  respect  to 
additional  claims  added  to  the 
Plaintiffs,  complaint  to  enlarge  the 
scope  of  damage  claims  for  indirect  cost 
shortfalls  beyond  those  previously 
litigated  in  this  action. 

L  Who  Will  Qualify  for  A  Share  in  the 
Settlement? 

To  qualify  under  the  Partial 
Settlement  Agreement  (PSA)  for  a  share 
in  the  current  settlement,  you  must  be 
an  eligible  Class  Member;  i.e. : 

A.  Have  had  a  Public  Law  93-638 
contract  or  compact  or  school  grant  in 
any  or  part  of  any  settlement  year  (FY 
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1989  through  tr  1993  or  CY  1989 
through  CY  1<  93); 

B.  Have  hac  an  indirect  cost  rate  with 
the  Office  of  Ii  ispector  General  (OIG)  of 
the  Departmeit  of  the  Interior  or  a  lump 
sum  agreemeiit  for  contract  support 
from  the  Bure;  lu  of  Indian  Affairs  (BIA) 
Df  any  setUement  year; 


in  any  or  part 
and 
C.  Have  received 


agency"  funding  as  defined  in  the  PSA 
in  any  or  part  3f  any  settlement  year. 
Tribes  and  ( ntities  who  negotiated 
indirect  cost  r  ites  with  the  Division  of 
Cost  Allocatic  ti  (DCA)  of  the 
Department  oi  Health  and  Human 
Services  will  <  ualify  for  a  share  only  if 
approved  by  t  le  Court  (see  part  IV.  DCA 
Tribes). 


II.  Provisional  List  of  Class  Members 
and  Procedurt  i  for  Challenge 

this  notice  is  a  list 

Counsel  of  tribes  and 
)elieved  to  be  members  of 
whiqh  may  be  eligible  for  an 
the  Net  Common  Fund, 
published  on  the  Class 
mcclassaction.santa- 
lini  ed  to  the  settlement  web 
RNC  settlement.com.  The  web 
1  nportant  pleadings,  other 
notices  previously  sent 
well  as  the  complete 
Settlenient  Agreement  incluc'ing 


Attached  to 
compiled  by  C 
tribal  entities 
the.Class 
allocation  froit 

The  list  is 
web  site  www 
fe.net  and 


a  so 


aid 


rrect  y 


were  mco 
Provisional 
challenge  by 
to  Counsel  for 
Defendants 
receipt  of  this 

Opposing 
challenge 
decision  shall 
fact  but  not  of 


Any  tribal 
appear  on  the 
which  believei ; 
share  of  the 
file  a  statemer  I 
under  penalty 
a  Public  Law 
governance 
controlled 
during  any 
years  1989 
OIG-approved 
BIA-approved 
indirect  costs 
years.  The 


'other  federal 


site  www. 
site  contains  i 
documents, 
to  the  Class  as 
Partial 
Appendix  D 

A.  If  You  Are  hn  the  List  but  Wish  To 
Be  Removed 

If  for  some  itason  you  do  not  wish  to 
share  in  this  s(  ttlement,  and  believe  you 
added  to  the 
,  you  may  perfect  a 
affidavit  delivered 
Plaintiffs  and  Counsel  for 
wi  bin  thirty  (30)  days  of 

Notice, 
cc  unsel  may  dispute  the 
befo  e  the  Magistrate,  whose 
je  final  as  to  matters  of 


Li:  It 


s  vom  ; 


aw. 


B.  If  You  Are  il/of  on  the  List  but  Wish 
To  Be  Include^  i 


e  itity 


which  does  not 
Provisional  List  and 
it  is  eligible  to  receive  a 
Common  Fund  must 
certifying  under  oath 
of  perjury  that:  (1)  It  had 
?  3-638  contract,  self- 
co  nnpact  or  tribally 
schpol  grant  with  the  BIA 

of  the  fiscal  or  calendar 
thr|)ugh  1993;  and  (2)  had  an 
indirect  cost  rate  or  a 
lump  sum  agreement  for 
luring  any  of  the  same 
resi  lonse  must  state  that  the 


said  representations  are  true  and  correct 
to  the  best  of  the  signatory's  knowledge, 
information,  and  belief.  The  statement 
must  also  be  accompanied  by 
documentary  proof  [e.g.,  contract  award 
documents,  IDC  rate  agreements, 
independent  audits,  etc.)  showing  these 
elements  for  each  year  the  entity  claims 
to  have  had  such  contracts,  compacts,  or 
school  grants  and  indirect  cost  rate 
agreements  or  lump  sum  agreements 
during  the  settlement  period.  The 
statements  and  proofs  must  be  received 
no  later  than  sixty  (60)  days  after  the 
date  of  publication  of  this  Notice  and 
shall  also  be  served  on  Defendants' 
counsel  within  the  same  period. 
Challenges  to  inclusion  or  exclusions 
from  the  Provisional  List  by  other  Class 
Members  are  not  permitted. 

Entities  seeking  to  be  added  to  the 
Provisional  List  must  send  the  attached 
Claim  Form  with  supporting 
documentation  within  the  60-day 
deadline  to: 

Rogoff  Erickson  Diamond  &  Walker, 
LLP,  Ramah  Navajo  Chapter  Class 
Action  Settlement  Administrator, 
6401  Jefferson  NE,  Post  Office  Box 
93659,  Albuquerque,  New  Mexico 
87199-3656;  1-888-726-9418 
John  W.  Zavitz,  Assistant  United  States 
Attorney,  Post  Office  Box  607, 
Albuquerque,  New  Mexico  87103 

C.  Who  Is  Entitled  To  Share  in  the 
Allocation? 

Only  Class  Members  who  actually 
received  "other-federal-agency"  funds 
as  that  term  is  used  in  the  Partial 
Settlement  Agreement  during  one  or 
more  of  the  settlement  years  (fiscal  or 
calendar  years  1989  through  1993)  are 
eligible  for  an  allocation  from  the  Net 
Common  Fund.  The  allocations  will  be 
made  on  the  basis  of  each  Class 
Member's  level  of  "other-federal- 
agency"  funding  compared  with  that  of 
the  entire  Class  for  each  settlement  year. 
The  definition  of  "other-federal-agency" 
funds  is  set  out  at  paragraph  3.a  of  the 
Partial  Settlement  Agreement  which  can 
be  viewed  on  the  Class  website  or  the 
linked  settlement  website. 

III.  Need  To  Submit  Timely  Claim  Form 

To  substantiate  eligibility,  each  Class 
Member  must  submit  to  the 
Independent  CPA  sufficient  financial 
information  about  its  Federal  funding 
for  each  of  the  settlement  years.  The 
prefeired  information  is  your  'Schedule 
of  Federal- Financial  Assistance"  from 
each  year's  single  agency  audit. 

The  Independent  CPA  will  also  accept 
copies  of  your  final  indirect  cost 
agreements  with  attachments,  or 
indirect  cost  rate  proposals,  other 
Federal  agency  contracts  or  grants,  or 


proof  of  receipt  of  payments  from  other 
Federal  agencies  in  a  form  acceptable  to 
the  Independent  CPA. 

If  your  entity  cannot  locate  any 
'Schedule  of  Federal  Financial 
Assistance"  you  must  send  Ln  the 
attached  'Lack  of  Documentation 
Certification."  The  Independent  CPA 
may  be  contacted  for  more  information 
about  the  docxunents  needed.  If  Class 
Members  cannot  locate  the  docimients, 
defendants  will  provide  copies  of  the 
single  agency  audit — Schedule  of 
Federal  Financial  Assistance  or  other 
documents  (e.g.,  indirect  cost 
agreements  or  proposals),  pursuant  to 
paragraph  9(b)  of  Appendix  D  to  the 
PSA  if  those  documents  can  be  located 
in  government  files.  However,  each 
Class  Member  is  the  best  source  for  the 
information  sought.  It  is  therefore 
incumbent  on  each  Class  Member  to 
make  the  best  effort  possible  to  locate 
the  data  and  documents  required. 

You  must  return  the  completed  Claim 
Form  within  sixty  (60)  days  of  the  date 
of  publication  of  this  Notice.  Audit  data 
received  from  Class  Members  will  be 
kept  confidential  pursuant  to  paragraph 
9(c)  of  Appendix  D.  Entities  for  whom 
the  required  documents  are  not  received 
may  not  receive  an  allocation. 

It  the  Court,  on  petition,  later  finds 
that  the  methodology  for  distribution 
based  on  "other  Federal  agency  funds" 
is  unworkable,  too  costly,  or  not 
beneficial  to  the  interests  of  the  Class, 
some  other  method  may  be  substituted 
after  notice  and  an  opportunity  for 
hearing  objections. 

Following  the  expiration  of  the 
response  periods  set  forth  in  this  Notice, 
the  Class  Independent  CPA  will 
determine  the  Final  List  of  Class 
Members  who  may  be  eligible  for  an 
allocation  under  the  Partial  Settlement 
Agreement. 

Unless  Class  Members  timely  provide 
necessary  documentation  to  the 
Settlement  Administrator/Independent 
CPA  they  may  not  receive  any  share  of 
the  Net  Common  Fund  attributable  to 
the  year  or  years  for  which  there  is 
insufficient  data. 

IV.  DCA  Tribes 

The  Partial  Settlement  Agreement 
approved  by  the  Court  recertified  the 
Class  to  include  only  those  Public  Law 
93-638  contractors,  compactors,  or 
school  grantees  which  had  negotiated 
indfrect  cost  rates  during  the  setUement 
years  with  OIG  or  a  lump  sum 
agreement  for  contract  support  with 
BIA.  Class  Counsel  submitted  the  . 
agreement  to  the  Court  for  review  and 
approval,  several  DCA  tribes 
approached  Class  Counsel  to  register 
their  belief  that  they  should  be  included 
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in  the  Class  for  allocation  purposes. 
This  followed  a  settlement  approved  hy 
the  Court  with  one  DCA  tribe  which  had 
filed  a  timely  objection  to  the  settlement 
on  this  point.  In  order  to  facilitate 
approval  of  the  overall  settlement,  Class 
Counsel  entered  into  a  conditional 
agreement  with  these  tribes  as  follows: 
After  notice  to  the  Class,  hearing  by  the 
Court,  and  Court  approval,  DCA  tribes 
will  be  eligible  for  individual 
allocations  from  the  Reserve  Account 
established  in  paragraph  7.d  of  the 
Partial  Settlement  Agreement  up  to  a 
collective  capped  amount  of  $900,000 
based  on  the  same  criteria  as  apply  to 
other  Class  Members.  DCA  tribes  will 
not,  however,  become  Class  Members 
for  any  other  purpose  including 
eligibility  for  allocations  from  any 
future  Class  Common  Fund  in  this  case. 
The  parties  believe  this  arrangement 
will  not  impact  the  OIG  tribes 
significantly  in  view  of  the  fact  that  the 
Reserve  Account  of  $1,000,000  is  to  be 
supplemented  under  paragraph  7.e  of 
the  Partial  Settlement  Agreement  by 
interest  earned  on  the  Net  Common 
Fund.  To  date  the  interest  earned  for  the 
two  and  one-half  months  since  receipt 
of  the  settlement  proceeds  has  exceeded 
$900,000.00.  Class  Counsel  and  the  CPA 
have  estimated  the  costs  of  distribution 
of  the  Net  Common  Fund  to  be 
approximately  $550,000.00.  Thus,  the 
full  amount  reasonably  expected  to  be 
needed  to  pay  for  distribution  plus  the 
meiximum  capped  allocations  to  the 
DCA  tribes  is  already  available  or  close 
to  being  available.  Any  remaining 
balance  in  the  Reserve  Account  will  be 
returned  to  the  Net  Common  Fund  for 
general  distribution. 

Any  Class  Member  wishing  to  object 
to  the  conditional  settlement  agreement 
with  DCA  tribes  may  do  so  by  filing  a 
written  objection  stating  its  name, 
responsible  officer,  or  attorney,  address, 
telephone  number,  and  reasons  for 
objection  with  the  Clerk  of  the  District 
Court  for  the  District  of  New  Mexico, 
333  Lomas  NW,  Albuquerque,  New 
Mexico  87102,  in  a  pleading  using  the 
caption  above  within  thirty  (30)  days  of 
the  date  of  publication  of  this  Notice.  In 
addition,  any  such  objection  must  be 
served  on  Class  Coimsel  and 
Defendants'  counsel  within  the  same 
time  period.  Service  shall  be  directed  as 
follows: 

Michael  P.  Gross.  Class  Counsel,  460  St. 
Michael's  Drive,  Bldg.  300,  Santa  Fe, 
New  Mexico  87505 

John  W.  Zavitz,  Assistant  U.S.  Attorney, 
Post  Office  Box  607,  Albuquerque, 
New  Mexico  87103 


V.  Hearing 

A  hearing  on  objections  to  the 
proposed  DCA  settlement  will  be 
conducted  by  the  Honorable  C.  LeRoy 
Hansen,  U.S.  District  Judge,  at  the  U.S. 
Courthouse,  333  Lomas  NW, 
Albuquerque,  New  Mexico  on  March  15, 
2000,  at  9  a.m.  Objectors  must  indicate 
in  their  vmtten  objections  whether  they 
intend  to  appear  in  person  or  through  an 
attorney  at  the  hearing.  The  date  and 
time  of  the  hearing  may  be  changed 
without  notice.  Class  Members  are 
therefore  advised  to  check  with  the 
Court  prior  to  attending  the  hearing. 

VI.  New  Claims 

On  September  30, 1999  (Docket  #347), 
the  Court  approved  motions  for 
intervention  and  for  amendment  of  the 
complaint  to  add  an  additional  named 
Class  representative  and  an  additional 
claim  for  damages  caused  by  shortfalls 
in  payment  of  indirect  costs.  The  new 
representative  is  the  Oglala  Sioux  Tribe, 
which  stated  in  its  motion  that  it  is,  by 
information  and  belief,  the  only  Class  * 
Member  to  have  exhausted  its 
administrative  remedies  for  general 
shortfall  claims  back  to  FY  1992.  The 
new  claim  asks  for  relief  for  shortfalls  in 
indirect  costs  (contract  support)  based 
on  BIA's  failure  to  pay  the  amounts 
agreed  in  the  annual  indirect  cost 
agreements  with  OIG.  This  claim 
augments  the  original  claim  litigated  to 
date  based  on  shortfalls  created  by 
incorrectly  depressing  indirect  cost  rates 
through  improper  inclusion  of  other 
federal  agency  funds  in  the  direct  cost 
base  making  up  the  indirect  cost  rate. 

The  new  claim  significantly  expands 
the  possible  damages  to  which  the  Class 
will  be  eligible  should  it  prevail.  The 
new  claim  was  among  those  reserved 
and  not  released  in  the  Partial 
Settlement  Agreement.  The  new  claim 
involves  the  same  legal  issue  as  the 
remaining  claim  litigated  to  date.  Any 
Class  Member  wishing  to  opt  out  of  the 
Class  (insofar  only  as  the  new  claim  is 
concerned)  may  do  so  by  filing  a 
statement  with  the  Clerk  of  the  Court 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Notice  with  service 
of  upon  Class  Counsel  and  Defendants' 
Counsel  within  the  same  time  period  in 
the  manner  specified  in  part  II. 
Provisional  List  Of  Class  Members  And 
Procedure  For  Challenge. 

Any  questions  regarding  the  Plan  of 
Allocation  for  the  Partial  Settlement 
Agreement  Common  Fund  should  be 
directed  to:  Rogoff  Erickson  Diamond  & 
Walker,  L.L.P.,  Ramah  Class  Action 
Settlement  CPA,  Post  Office  Box  93659, 
Albuquerque,  New  Mexico  87199-3659; 


1-888-726-9418  website: 
www.mcsettlement.com  e-mail: 
mcsettlemen  t@redw.  com . 

Any  other  questions  regarding  this 
Notice  should  be  directed  to  Class 
Counsel  below: 

Class  Counsel:  Michael  P.  Gross,  460  St. 
Michael's  Drive,  #300.  Santa  Fe,  New 
Mexico  87505;  (505)  983-6686,  (505) 
989-1096  fax,  e-mail:  mpgross@santa- 
fe.net 

Co-Class  Counsel:  C.  Bryant  Rogers, 
Roth,  VanAmberg,  Rogers,  Ortiz, 
Fairbanks  &  Yepa,  LLP,  347  East 
Palace  Avenue,  Post  Office  Box  1447, 
Santa  Fe,  New  Mexico  87504-1447; 
(505)  988-8979,  (505)  983-7508  fax. 
e-mail:  rogers®  trail.com 

Approved  as  to  form  (Telephonically 
Approved  12/14/99)  by  John  W.  Zavitz, 
Assistant  United  States  Attorney, 
Defendant's  Counsel. 

Dated:  lanuary  21,  2000. 
Kevin  Cover, 
Assistant  Secretary — Indian  Affairs. 

Control* 

United  States  District  Court  for  the  District 
of  New  Mexico 

Ramah  Navajo  Chapter  et  al.  v.  Bruce  Babbitt 
etal. 

(CIV  No.  90-00957  LH/WWD] 
Claim  Form 

(Please  type  or  print) 

Note:  This  claim  form  must  be  postmarked 
no  later  than  sixty  (60)  days  after  publication 
of  this  notice  in  the  Federal  Register.  — 

Parti 

Class  member  information  required  by 
partial  settlement  agreement,  appendix  D.  art. 
Ill,  8.b.4. 

Name  of  federally-recognized  tribe  or  tribal 
organization 

Contact  person     

Mailing  address 

City     : 

State   

Zip  Code  

Area  Code     

Telephone  Number    

Area  Code 

Fax  Number 

E-mail  address     


Taxpayer  Identification  Number 

Federally-Recognized  Tribe 

^  Tribal  Organization 


Name  of  federally-recognized  tribe  or  tribal 
organization 

Attached  in  support  of  this  claim  are  the 
following  documents: 
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FY  1989 


FY  1990 


FY  1991 


FY  1992 


FY  1993 


Schedule  of 
Indirect  Cost 
Lump  Sum 
Other  


Fee  eral  Financial  Assistance  for  Single  Agency  Audit,  OR 

Ageement  (final),  OR  

Agresment  Indirect  Cost  Proposal,  OR  


If  your  entity 
Federal  Assistadce 
year  but  believe 
allocation,  you 
"Lack  of  Docunfcntation 


:annot  locate  its  Schedule  of 

for  a  specific  settlement 
it  is  qualified  to  receive  an 
ust  submit  the  attached 
Certification." 


n 


pait 


Part  II 

If  you  are  not 
class  members 
must  fill  out 
supporting 
penalty  of 
The  above  entit 
(name  of 
organization) 
was  incorrectly 
List  of  Class 
Public  Law 
compact  or  tri 
with  the  BIA 
calendar  years 
had  an 

BIA-approved 
indirect  costs 
True  and 
showing  the 
to  the  list  are 


DH  the  provisional  list  of 
d  wish  to  be  included,  you 
I  above  and  this  part  II  with 

doci  mentation  and  sign  under 

perju  y: 


federa  ly-recognized  tribe  or  tribal 


emitted  from  the  Provisions 
Mebibers  because  (1)  it  had  a 

contract,  self-governance 
y  controlled  school  grant 
any  year  of  the  fiscal  or 
1 989  through  1993,  and  (2) 
OIG-app  oved  indirect  cost  rate  or  a 
sum  agreement  for 
any  of  the  same  years, 
copies  of  documents 
ent  ty's  entitlement  to  be  added 


93-^  38 

ball 
du"ing ! 


h  mp  : 
di  ring  i 
accura  te 


atl  iched. 


Name  of  federal 
organization 

These 
to  the  best  of  th( 
knowledge,  infofrnat 


y-recognized  tribe  or  tribal 


I  represe  itat: 


ions  are  true  and  correct 
undersigned  signator\''s 
ion,  and  belief. 


Signature  of  Res  sonsible  Official 
Print  Name 
State  of  


Social  Security 
County  of 


The  foregoingrwas 
subscribed  befo 


person  whose 

day  of 

Notary  Public  (^al) 

My  Commissi  )n  Expires: 
Confrol  # 


duly  sworn  to  and 
me  this  day  by 

known  to  me  to  be  that 

nfme  appears  above,  this 
2000. 


Ramah  Navajo  I  Chapter  et  al.  v.  Bruce 
Babbitt  et  al. 

[90-00957  LH/viWD] 

Lack  of  Docum^itation  Certification 

I 


(Name) 
the 


(Position) 
of  the 


(Federally-Reco; 
Organization) 

To  comply  vvi 
Distribution  Me  hod 
Partial  Settlement 
31,1998. 1  (we 
tribal  organizati 
able  to  retrieve 
Assistance  for 
(please  mark  a 


nized  Tribe  or  Tribal 


i:h  the  Allocation/ 

ology  Appendix  D  of  the 
Agreement  dated  August 
lereby  certify  that  our  tribe/ 
)n  does  not  have  or  is  not 
s  Schedule  of  Federal 
•  tl  e  following  settlement  years: 
p  >ropriate  box(es)) 


1989 
1990 
1991 
1992 
1993 

We  have 


or  have  not 


attached  other  documents  to  support  our 

Claim  Form. 

Signature 

Date    

State  of  

ss. 

County  of . 

The  foregoing  was  duly  sworn  to  and 

subscribed  before  me  this  day  by 

,  known  to  me  to  be 

that  person  whose  name  appears  above,  this 

day  of 2000. 

Notary  Public  

(Seal) 

My  Commission  Expires:  

Accurate  claims  processing  takes  a 

significant  cunount  of  time.  Thank  you  for 

your  patience. 

Reminder  Checklist 

•  Please  sign  the  above  declaration. 

•  Remember  to  attach  requested 
documentation  that  applies  to  your  situation. 

•  Please  sign  and  notarize  the  Lack  of 
Documentation  form  if  you  lack  required 
documents  for  any  of  the  settlement  years. 

•  Keep  a  copy  of  your  claim  forms  for  your 
records. 

•  If  you  desire  an  acknowledgment  of 
receipt  of  your  claim  form,  please  send  it 
Certified  Mail,  Return  Receipt  Requested. 

•  Please  notify  us  of  any  change  in 
telephone  or  address. 

If  you  have  any  questions,  please  direct 
them  to  the  Settlement  Administrator:  Ramah 
Navajo  Chapter  Settlement  Administrator, 
Rogoff  Erickson  Diamond  &  Walker,  LLP, 
P.O.  Box  93659,  Albuquerque.  NM  87199- 
3659;  (888)  726-9418 

Telephone  Contacts:  Sarah  Lee,  Susan 
Hansen;  E-mail:  rncsettlement@redw.com. 

Ramah  Navajo  Chapter  V.  Babbitt 

CIV  No.  90-00957  LH/WWD 
Provisional  List 

Absenlee-Shawnee  Executive  Committee 

Acoma  Pueblo 

Afognak  Native  Village 

AGDAAGUX  TRIBE  OF  KING  COVE 

Agua  Caliente  Band  of  Cahuilla  Indians 

AHFACHKEE  DAY  SCHOOL 

AHMIUM  EDUCATION  INC 

Ak  Chin  Indian  Community 

AK  CHIN  INDIAN  COMMUNITY  COUNCIL 

Akhiok  Village 

Akiachak  Native  Community  (IRA) 

AKIAK  NATIVE  COMMUNITY  (IRA) 

Akutan  Village 

Alabama-Coushatta  Tribal  Council 

Alabama-Quassarte  Tribal  Town 

Alakanuk  Village 

ALAMO  NAVAJO  SCHOOL  BOARD  INC 


Alamo-Navajo  Indian  Reservation 

Alatna  Village 

Aleknagik  Village 

ALEUT  COMMUNITY  OF  ST  PAUL  ISLAND 

ALEUTIAN/PROBOLOF  ISLAND 

ASSOCL\TION  INC 
Algaaciq  Village  (Aka  St  Marys) 
ALL  INDIAN  PUEBLO  COUNCIL 
Allakediet  Village 
Alturas  Rancheria 
Ambler  Village 
AMERICAN  INDIAN  CENTER  OF  CENTRAL 

CALIFORNIA 
AMERICAN  INDIAN  CHILD  RESOURCE 

CENTER 
Anaktuvuk  Pass  Village 
ANDREAFSKY  VILLAGE 
Aneth  Chapter 
Angoon  Village  (IRA) 
Aniak  Village 
Anvik  Village 
Apache  Tribe  of  Oklahoma 
Arapaho  Business  Council 
Arctic  Slope  Community 
Arctic  Village 

Aroostook  Band  of  Micmac  Indians 
Asa'Carsarmiut  Tribe 
Assiniboine  and  Sioux  Tribes  of  Fort  Peck 
ASSOCIATION  OF  VILLAGE  COUNCIL 

PRESIDENTS  INC 
Atka  Village  (IRA) 
Atmuathluak  Village 
Atqasuk  Village 

ATSA'BI'YAAZH  COMMUNITY  SCHOOL 
AUBURN  RANCHERL\ 
Augustine  Band  of  Mission  Indians 
Baca/Haystack  Chapter 
Bad  River  Band  of  Leike  Superior  Chippewa 

Indians  of  Wisconsin 
BAHWETING  ANISHINABE  SCHOOL 
Barona — Capitan  Grande  Diegueno  Tribe 
Barrow  Village 

Battle  Mountain  Band  Council 
Bay  Mills  Indian  Community 
Beadsprings  Chapter 

Bear  River  Band  of  Rohnerville  Rancheria 
BEATRICE  RAFFERTY  SCHOOL 
Beaver  Village 
Becenti  Chapter 
Beclabito  Chapter 
Belkofski  Village 

BENTON  PAIUTE  RESERVATION 
Berry  Creek  Rancheria  of  Maidu  Indians 
Bethel  Native  Council 
Big  Lagoon  Rancheria 
Big  Pine  Band  af  the  Owens  Valley 
Big  Sandy  Rancheria  of  Mono  Indians 
Big  Valley  Rancheria 
Bill  Moore's  Slough 
Birch  Creek  Village 
Birdsprings  Chapter 
Bishop  Indian  Tribal  Council 
Black  Mesa  Chapter 
BLACK  MESA  COMMUNITY  SCHOOL 
Blackfeet  Tribe 
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Blue  Lake  Rancheria 

BOARD  OF  DIRECTORS  TRENTON  INDIAN 

SERVICE  AREA 
Bodaway  Chapter 

Bois  Forte  Reservation  Business  Committee 
BOQUE  CHITTO  ELEMENTARY  SCHOOL 
Brevig  Mission  Village 
Bridgeport  Paiute  Indian  Colony 
Buckland  Village  (IRA) 
Buena  Vista  Rancheria  of  Mewuk  Indians 
BUG-O-NAY-GE-SHIG  SCHOOL 
Bumham  Chapter 
Bums-Paiute  General  Council 
BUTTE  COUNTY  OFFICE  OF  EDUCATION 
Cabazon  Band  of  Mission  Indians 
Cachil  Dehe  Band  of  Wintun  Indians 
Caddo  Tribe  of  Oklahoma 
Cahto  Indian  Tribe 
Cahuilla  Band  of  Indians 
Cameron  Chapter 
Campo  Band  of  Mission  Indians 
Canoncito  Chapter 
Cantwell  Village 

Capitan  Grande  Band  of  Mission  Indians 
CARSON  COLONY  COMMUNITY  COUNCIL 
Casamero  Lake  Chapter 
Catawba  Indian  Nation 
CATAWBA  INDIAN  TRIBE 
Cayuga  Nation 
CEDARVILLE  RANCHERIA 
Cedarville  Rancheria  of  Northern  Paiute 

Indians 
Tlingit  and  Haida  Central  Council 
CENTRAL  TRIBES  OF  THE  SHAWNEE 

AREA  INC 
CENTRAL  UNION  ELEMENTARY  SCHOOL 

DISTRICT 
Chalkyitsik  Village 
CHAWANAKEE  JOINT  UNITED  SCHOOL 

DISTRICT 
Chefornak  Village 
CHEHALIS  BUSINESS  COUNCIL 
Chemehuevi  Tribal  Council 
Chenega  Bay  Village  (IRA) 
Cher-Ae  Heights  Indian  Community 
CHEROKEE  BOY'S  CLUB  INC 
CHEROKEE  CENTRAL  ELEMENTARY 

SCHOOL 
Cherokee  Nation  of  Oklahoma 
Chevak  Village 

Cheyenne  River  Sioux  Tribe    - 
Cheyenne- Arapaho  Tribe 
Chichiltah  Chapter 
Chickaloon  Village 
Chickasaw  Nation  of  Oklahoma 
Chicken  Ranch  Band  dt  Me-Wuk  Indians 
CHICO  RANCHERIA 
CHIEF  LESCHI  SCHOOL 

SYSTEM(PUYALLUP) 
Chignik  Lagoon  Village 
Chignik  Lake  Village 
Chignik  Village 
Chilkat  Indian  Village  (IRA) 
Chilkoot  Indian  Assn  (IRA) 
Chinik  Eskimo  Community 
Chinlchinbeto  Chapter 
Chinle  Chapter 
Chippewa-Cree  Tribe 
Chistochina  Village 
CHITIMACHA  DAY  SCHOOL 
Chitimacha  Tribe  of  Louisiana 
Chitina  Village 

CHOCTAW  CENTRAL  MIDDLE  SCHOOL 
Choctaw  Nation  of  Oklcthoma 
CHOTAW  CENTRAL  HIGH  SCHOOL 
CHOTAW  FIELD  OFFICE 


Chuathbaluk  Village 

CHUGACH  REGIONAL  RESC  COMMISSION 

CHUGACHIUT  INC 

Chuloonawick  Native  Village 

Church  Rock  Chapter 

CIBECUE  COMMUNITY  SCHOOL 

Circle  Native  Community  (IRA) 

CIRCLE  OF  LIFE  SURVIVAL  SCHOOL 

CIRCLE  OF  NATIONS  WAHPETON— 

INDIAN  BOARDING  SCHOOL 
Citizen  Band  Potawatomi  Tribe 
Clarks  Point  Village 
CloverdaJe  Rancheria  of  Pomo  Indians 
CLOVIS  UNIFIED  SCHOOL  DISTRICT 
Coalmine  Mesa  Chapter 
Coast  Indian  Community  (Resighini 

Rancheria) 
Cochiti  Pueblo 
Cocopah  Tribal  Council 
Coeur  d'Alene  Tribal  Council 
COEUR  D'ALENE  TRIBAL  SCHOOL 
Cold  Springs  Rancheria  of  Mono  Indians 
Colorado  River  Tribal  Council 
COLUSA  COUNTY  OFFICE  OF  EDUCATION 
COLUSA  RANCHERIA 
COLVILLE  BUSINESS  COUNCIL 
Comanche  Tribe  of  Oklahoma 
CONEHATTA  ELEMENTARY  SCHOOL 
Confederated  Salish  &  Kootenai  Tribal 

Council 
Confederated  Tribes  of  Coos,  Lower  Umpqua. 

&  Siuslaw  Indians 
Confederated  Tribes  of  Siletz  of  Oregon 
Confederated  Tribes  of  the  Colville 

Reservation 
Confederated  Tribes  of  the  Grand  Ronde 

Tribal  Council 
Confederated  Tribes  of  The  Warm  Springs 

Reservation 
Confederated  Tribes  of  Umatilla  Indian 

Reservation 
CONSORTIUM  INC 
COOK  INLET  "fRIBAL  COUNCIL 
Copper  Center  Village 

COPPER  RIVER  NATIVE  ASSOCL\TI0N  INC 
Coppermine 
Coquille  Indian  Tribe 
Cornfields  Chapter 

Cortina  Indian  Rancheria  of  Wintun  Indians 
Council  Village 
Counselor  Chapter 
COUNTY  INDIAN  HEALTH  INC 
Coushatta  Tribe 
Cove  Chapter 

Cow  Creek  Band  of  Umpqua  Indians 
Coyote  Canyon 

Coyote  Valley  Tribal  Council    , 
Craig  Community  Assn  (IRA) 
Crooked  Creek  Village 
Crow  Creek  Sioux 
CROW  CREEK  SIOUX  TRIBAL  HIGH 

SCHOOL 
Crow  Tribe  of  Indians  of  Montana 
Crownpoint  Chapter 
Crystal  Chapter 
Cudeii  Chapter 

CURYUNG  TRIBAL  COUNQL 
Cuyapaipe  Band  of  Mission  Indians 
Deering  Village  (IRA) 
Delaware  Tribe  of  Indians  of  East  OK 
Delaware  Tribe  of  Western  Oklahoma 
DELAWARE  TRUST  BOARD 
Dennehotso  Chapter 
Dilkon  Chapter 
Dillingham  Village 
Diomede  Village  (IRA) 


Dot  Lake  Village 

Douglas  Indian  Assn  (IRA) 

Drv  Creek  Rancheria 

DUCK  VALLEY  SHOSHONE-PAIUTE 

TRIBES 
DUCKWATER  SHOSHONE  ELEMENTARY 

SCHOOL 
Duckwater  Shoshone  Tribal  Council 
Eagle  Village  (IRA) 
Eastern  Band  Of  Cherokee  Indians 
Eastern  Shawnee  Tribe  Of  Oklahoma 
Eastern  Shoshone  Tribe 
Eek  Village 
Egegik  Village 
EIGHT  NORTHERN  INDIAN  PUEBLOS 

COUNCIL 
Eklutna  Village 
Ekuk  Village 
Ekwok  Village 

Elem  Indian  Colony  of  Pomo  Indians    * 
Elim  Village  (IRA) 
Elk  Valley  Rancheria 
Elko  Band  Council 

Ely  Indian  Colony  of  Western  Shoshone 
Emmonak  Village 
,Ep:MY  SWIM  DAY  SCHOOL 
Enterprise  Rancheria  of  Estom  Yumeka 

Maidu 
Evansville  Village 
Eyak  Village 

FAIRBANKS  NATIVE  ASSOQATION 
Fallon  Colony 
False  Pass  Village 
FLAGSTAFF  DORMITORY 
Flandreau  Santee  Sioux 
FOND  DU  LAC  BAND  OF  LAKE  SUPERIOR 

CHIPPEWA 
FOND  DU  LAC  OJIBWE  SCHOOL 
Fond  du  Lac  Reservation  Business 

Committee 
Forest  County  Potawatomi  Executive  Council 
Forest  Lake  Chapter 
Fort  Belknap  Tribal  Council 
Fort  Bidwell  Indian  Community  of  Paiute 

Indians 
Fort  Defiance  Chapter 
FORT  HALL  BUSINESS  COUNCIL 
Fort  Independence  Paiute  Indian  Community 
Fort  McDermitt  Tribal  Council 
Fort  McDowell  Mohave-Apache  Indian 

Community 
Fort  Mojave  Indian  Tribe 
FORT  PECK  TRIBAL  EXECUTIVE  BOARD 
Fort  Sill  Apache  Tribe  of  Oklahoma  ~ 

Fort  Yukon  Village  (IRA) 
Gakona  Village 
Galena  Village 
Gambell  Village 
Ganado  Chapter 
Georgetown  Village 
Gila  River  Pima-Maricopa  Indian  Community 

Council 
Goodnews  Bay  Village 
Confederated  Tribes  of  the  Goshute 

Reservation 
Grand  Portage  Reservation  Business 

Committee 
Grand  Traverse  Band  of  Ottawa  &  Chippewa 

Indians 
Grayling  Village  (IRA)  (Holikachuk) 
GREASEWOOD  SPRINGS  COMMUNITY 

SCHOOL  INC 
Greenville  Remcheria  of  Maidu  Indians 
GRE-VTIILLS  ACADEMY  HIGH  SCHOOL 
Grindstone  Indian  Rancheria  of  Wintun- 

Nomolaki 
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Inl 


Tribal  Council 


Fort  Belknap 

&  Assiniboini 
Guidiville  Band 
Guikana  Village 
Hamilton  Vill 
HANNAHVILE 
Hannahville 
Hard  Rock  Chafjt 
HAVASUPAI 
Havasupai  Tribil 
Healy  Lake 
Ho-Chunk  Nation 
Hogback  Chapti 
Hoh  Tribe 
Holy  Cross 
Hoonah  Indian 
Hoopa  Valley 
Hooper  Bay  Vil 
HOPI  DAY 
HOP!  HIGH 
Hopi  Tribal 
Hopland  Band 
HOTEVILLA 

SCHOOL 
Houck  Chapter 
Houlton  Band  o 
Hualapai 
Huerfano  Chapt 
Hughes  Village 
HURON 
Huslia  Village 
Hydaburg 
Igiugig  Village 
Iliamna  Village 
Inaja-Cosmit 
INDIAN  CHILD 
INDIAN  HEALTlH 
INDIAN  ISLANP 
INDIAN 
INDL\N 
Indian  Wells 
Inscription  Houle 
INTER-TRIBAL 
INUPIAT 

(IRA) 
lone  Band  of 
Iowa  Tribe  Of 
Iowa  Tribe  of 
Iqurmuit  Villagi 
Isleta  Pueblo 
Ivanof  Bay  Vi 
lyanbito  Chapt< 
Jackson  Band  o 
JACKSON 
Jamestown  S'Kl 
Jamul  Indian  Vi 
Jeddito  Chapter 
Jemez  Pueblo 
Jena  Band  of 
Jicarilla  Apache 
JICARILLA 
JOINT  TRIBAL 
Kaguyak  Village 
Kaibab-Paiute 
Kaibeto  Chapter 
Kake  Village 
Kaktovik  Villagi 
Kalispel  Tribe 
Kalskag  Village 
Kaltag  Village 
Kanatak  Native 
Karluk  Village  ( 
Karuk  Tribe  of 
Kasaan  Village 
Kashia  Band  of 
Kasigluk  Village 


ian  Community  Gros  Ventre 

Tribes 

of  Pome  Indians 


laj3 

NDIAN  SCHOOL 
Inqian  Community  Council 

er 
SCHOOL 


Council 
;e 


;  Villi  ge 

^ssn  (IRA) 
T  ibe 
Uge 
SCH  30L 
SCI  lOOL 
Cou  ncil 
;  c  f  Porno  Indians 
B^  CAVI  COMMUNITY 


Maliseet  Indians 

]o 

sr 

POTAV  /ATOMI  INC 
lage 
Coop  irative  Assn  (IRA) 

ige 

Ba  id  of  Mission  Indians 
S.  FAMILY  SERVICES 
COUNCIL  INC 
SCHOOL 
TOWNfeHIP  SCHOOL 
TOWNSHIP— PASSAMAQUODDY 
ter 

Chapter 
COUNCIL  OF  CA  INC 
COMMUNITY  OF  ARCTIC  SLOPE 

Mibvok  Indians 
K  insas-Nebraska 
O  :lahoma 


;  Ch  ap 


(Russian  Mission) 


ilia  51 


ite' 


f  Mi-Wuk  Indians 
RANfHERIA 

illam  Tribal  Council 
lage 


Chpctaws 
Tribe 
DOrtMITORY 
I  :OUNCIL 
= 
T  'ibal  Council 


/illage 
RA) 

ifornia 
(IRA) 
'omo  Indians 


(al 


Kaw  Nation  of  Oklahoma 

KAVVERAK  INC 

Kayenta  Chapter 

Kenai  Village  (IRA) 

Ketchikan  Indian  Corporation  (IRA) 

Keweenaw  Bay  Indian  Community 

Kialegee  Tribal  Town 

Kiana  Village 

KIAWOCK  CORPORATIVE  ASSN  (IRA) 

Kickapoo  Traditional  Tribe  of  Texas 

Kickapoo  Tribe  of  Kansas 

Kickapoo  Tribe  of  Oklahoma 

King  Cove  Village 

King  Island  Native  Community  (IRA) 

KINGS  CANYON  UNIFIED  SCHOOL 

DISTRICT 
Kinlichee  Chapter 
Kiowa  Tribe  of  Oklahoma 
Kipnuk  Village 
Kivalina  Village  (IRA) 
Klagetoh  Chapter 
Klamath  General  Council 
Klawock  Cooperative  Assn  (IRA) 
Knik  Village 
Kobuk  Village 

KODIAK  AREA  NATIVE  ASSOCIATION 
KODL\K  TRIBAL  COUNCIL 
Kokhanok  Village 
Koliganek  Village 
Kongiganak  Village 
Kootenai  Tribal  Council 
Kotlik  Village 
Kotzebue  Village  (IRA) 
Koyuk  Village  (IRA) 
Koyukuk  Village 
KUIGPAGMIUT  INC 
KUSKOKWIM  NATIVE  ASSOCIATION 
Kwethluk  Village  (IRA) 
Kwigillingok  Village  (IRA) 
Kwinhagak  Village  (IRA)  (Aka  Quinhagak) 
La  JoUa  Band  of  Indians 
La  Posta  Band  of  Mission  Indians 
Lac  Courte  Oreilles  Indian  Resen'ation 
LAC  COURTE  OREILLES  OJIBWA  SCHOOL 
Lac  du  Flambeau  Tribal  Council 
Lac  Vieux  Desert  Band  of  Lake  Superior 

Chippewa 
LACUNA  MIDDLE  SCHOOL 
Laguna  Pueblo 
Lake  Valley  Chapter 
Larsen  Bay  Village 
Las  Vegas  Tribal  Council 
LAYTONVILLE  RANCHERIA 
LeChee  Chapter 

Leech  Lake  Reservation  Business  Committee 
Leisnoi  Village  (aka  Woody  Island) 
Leupp  Chapter 
LEUPP  SCHOOLS  INC 
Levelock  Village 
Lime  Village 

Little  River  Band  of  Ottawa  Indians  Inc 
LITTLE  SINGER  COMMUNITY  SCHOOL 
Little  Traverse  Bay  Bands  of  Odawa  Indians 
Little  Water  Chapter 
LITTLE  WOUND  SCHOOL 
LONE  PINE  RESERVATION 
LONEMAN  DAY  SCHOOL 
Los  Covotes  Band  of  Mission  Indians 
LOUDEN  TRIBAL  COUNCIL 
Lovelock  Tribal  Council 
Low  Mountain 

LOWER  BRULE  DAY  SCHOOL     - 
Lower  Brule  Sioux 
Lower  Elwha  Community  Council 
Lower  Greasewood  Chapter 
Lower  Kalskag  Village 


Lower  Sioux  Indian  Community  Council 
LOWER  SIOUX  INDIAN  COMMUNITY  OF 

MINNESOTA 
Lukachukai  Chapter 
Lummi  Nation 

LUMMI  TRIBAL  SCHOOL  SYSTEM 
Lupton  Chpter 
Lytton  Band  of  Pomo  Indians 
MAINEINDIAN  EDUCATION 
Makah  Tribal  Council 
MAKAH  TRIBE 
Manchester-Point  Arena  Band  of  Pomo 

Indians 
MANDAREE  DAY  SCHOOL 
MANIILAQ  ASSOCIATION 
Manley  Hot  Springs  Village 
Manokotak  Village 
Manuelito  Chapter 
Many  Farms  Chapter 
Manzanita  Band  of  Mission  Indians 
Mariano  Lake  Chapter 
Marshall  Village 
MARTY  INDIAN  SCHOOL 
MARYSVILLE  JOINT  UNION  SCHOOL 

DISTRICT 
Mashantucket  Pequot  Tribe 
Mc  Grath  Native  Village 
Mechoopda  Indian  Tribe 
Mekoryuk  Village  (IRA) 
MENOMINEE  FORESTRY  CENTER 
Menominee  Indian  Tribe  of  Wisconsin 
MENOMINEE  TRIBAL  SCHOOL 
Mentasta  Lake  Village 
Mesa  Grande  Band  of  Mission  Indians 
MESCALERO  APACHE  SCHOOL 
Mescalero  Apache  Tribe 
'Metlakatia  Indian  Community  Council 
Mexican  Springs  Chapter 
Mexican  Water  Chapter 
Miami  Tribe  of  Oklahoma 
MICCOSUKEE  INDIAN  SCHOOL 
Miccosukee  Tribe  of  Florida  Indians 
Middletown  Rancheria  of  Pomo  Indians 
Mille  Lacs  Reservation  Business  Committee 
Minnesota  Chippewa  Tribal  Executive 

Committee 
Minto  Village  (IRA) 
Mississippi  Band  of  Choctaw  Indians 
Moapa  Business  Council 
Modoc  Tribe  of  Oklahoma 
MOHAVE-APACHE  COMMUNITY  COUNCIL 
Mohegan  Tribe  of  Indians  of  Connecticut 
Mooretown  Rancheria 
Morongo  Band  of  Mission  Indians 
Muckleshoot  Tribal  Council 
MUCKLESHOOT  TRIBAL  SCHOOL 
Muscogee  (Creek)  Nation  of  Oklahoma 
Nageezi  Chapter 

Nahodishgish/Dalton  Pass  Chapter 
Naknek  Village 
Nambe  Pueblo 
Nanwalek  Village  (IRA) 
Napaimute  Village 
Napakiak  Village  (IRA) 
Napaskiak  Village 
Narragansett  Indian  Tribe 
Naschitti  Chapter 
NATIVE  AMERICAN  FAMILY  SERVICES 

INC 
Navajo  Mountain 
Navajo  Nation 

NAVAJO  PREPARATORY  SCHOOL  ' 
NAY-AH-SHING  SCHOOL 
Nazlini  Chapter 
Nelson  Lagoon  Village 
Nenahnezah  Chapter 
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Nenana  Village 

NETT  LAKE  RESERVATION  (BOIS  FORTE) 

TRIBE 
NEW  KOLIGANEK  VILLAGE  COUNCIL 
New  Lands  (Nahathdzill)  Chapter 
New  Stuyahok  Village 
Newcomb  Chapter 
Newhalen  Village 
Newtok  Village 
Nez  Perce  Tribe 
Nightmute  Village 
Nikolai  Village 
Nikolski  Village  (IRA) 
Ninilchik  Village 

Nisquallv  Indian  Community  Council 
Noatak  Village  (IRA) 
NOLI  SCHOOL 

NOME  ESKIMO  COMMUNITY 
Nome  Eskimo  Community  (IRA) 
Nondalton  Village 
Nooksack  Indian  Tribal  Council 
Noorvik  Village  (IRA) 
NOOTSACK  INDIAN  TRIBAL  COUNCIL 
North  Fork  Rancheria  of  Mono  Indians 
NORTHEN  PUEBLOS  TRIBUTARY  WATER 

RIGHTS  ASSOCIATION 
NORTHERN  CHEYENNE  TRIBAL  SCHOOLS 
Northern  Cheyenne  Tribe 
Northwav  Village 
NORTHWEST  INDIAN  FISHERIES 

COMMISSION 
Northwestern  Band  of  Shoshoni  Nation 
Nottawaseppi  Huron  Potawatomi  Band 
Nuiqsut  Village 
Nulato  Village 
Nunapitchuk  Village  (IRA) 
Oak/Pine  Springs  Chapter 
Oglala  Sioux  Tribe 
Ohogamiut  Village 
OJIBWA  INDIAN  SCHOOL 
Ojo  Encino  Chapter 
Old  Harbor  Village 
Oljato  Chapter 

Omaha  Tribe  of  Nebraska  • 

Oneida  Indian  Nation  Of  New  York 
Oneida  Tribal  Council  of  Wisconsin 
ONEIDA  TRIBAL  SCHOOL 
Onondaga  Nation 

ORUTSARARMUIT  NATIVE  COUNCIL 
Osage  Tribe  of  Indians  of  Oklahoma 
Oscarville  Village 
Otoe-Missouria  Tribal  Council 
Ottawa  Tribe  of  Oklahoma 
Ouzinkie  Village 
OWENS  VALLEY  CAREER  DEVELOP    - 

CENTER 
OWENS  VALLEY  INDIAN  WATER 

COMMISSION 
Paimiut  Village 
Paiute  Indian  Tribe  Of  Utah 
Paiute^Shoshone  Indians  of  the  Lone  Pine 

Community 
Pala  Band  of  Mission  Indians 
PASCHAL  SHERMAN  INDIAN  SCHOOL 
Pascua  Yaqui  Tribal  Council 
Paskenpa  Band  of  Nomelaki  Indians 
Passamaquoddy  Tribe — Indian  Township 
Passamaquoddy  Tribe — Pleasant  Point 
Pauloff  Harbor  Village 
Pauma  Band  of  Mission  Indians 
Pawnee  Tribe  of  Oklahoma 
Pechanga  Band  of  Lusieno  Mission  Indians 
Pedro  Bay  Village 
Penobscot  Nation 
Peoria  Indian  Tribe  of  Oklahoma 
Perrvville  Village  (IRA) 


Petersburg  Indian  Assn  (IRA) 

Picayune  Rancheria  of  Chukchansi  Indians 

Picuris  Pueblo 

PIERRE  INDIAN  LEARNING  CENTER 

Pilot  Point  Village 

Pilot  Station  Village 

Pine  Dale  Chapter 

PINE  HILLS  DAY  SCHOOL 

Pinoleville  Band  of  Pomo  Indians 

Pinon  Chapter 

PINON  COMMUNITY  SCHOOL  BOARD  INC 

Pit  River  Tribe  of  California 

Pit  River  Tribe  of  California — Big  Bend 

Pit  River  Tribe  of  California — Likely 

Pit  River  Tribe  of  California — Lookout 

Pit  River  Tribe  of  California — Montgomerj' 

Creek 
Pit  River  Tribe  of  California — Roaring  Creek 
Pit  River  Tribe  of  California — XL 
Pitka's  Point  Village 
Platinum  Traditional  Village 
Poarch  Band  of  Creek  Indians 
Point  Hope  Village  (IRA) 
Point  Lav  Village  (IRA) 
POINT  NO  POINT  TREATY  COUNCIL 
Pojoaque  Pueblo 
Pokagon  Band  of  Potawatomi  Indians  of 

Michigan 
Ponca  Tribe  of  Nebraska 
Ponca  Tribe  of  Oklahoma 
PORCUPINE  DAY  SCHOOL 
Port  Gamble  S'Klallam  Tribe 
Port  Graham  Village 
Port  Heiden  Village 
Port  Lions  Village 
Portage  Creek  Village 
Potter  Valley  Rancheria  of  Pomo  Indians 
Prairie  Band  Potawatomi  Tribe  of  Kansas 
Prairie  Island  Community  Council 
Pribilof  Islands  Aleut  Communities 
Pueblo  Pintado 
PUEBLO  OF  SANTA  CLARA 
Puvallup  Tribal  Council 
PYRAMID  LAKE  HIGH  SCHOOL 
Pyramid  Lake  Paiute  Tribal  Council 
Qagun  Tayagungin  Sand  Point 
Qawalangin  Tribe  (of  Unalaska) 
Quapaw  Tribe  of  Oklahoma 
Quartz  Valley  Indian  Community 
Quechan  Tribal  Council 
Quileute  Tribal  Council 
QUILEUTE  TRIBAL  SCHOOL 
Quinault  Indian  Nation 
RAMAH  NAVAJO  SCHOOL  BOARD  INC 
Ramah-Navajo  Chapter 
RAMONA 

Ramona  Band  of  Mission  Indians 
Rampart  Village 

REAL  RIVER  ELEMENTARY  SCHOOL 
Red  Cliff  Tribal  Council 
Red  Devil  Village 

Red  Lake  Band  of  Chippewa  Indians 
Red  Lake  Chapter 
Red  Mesa  Chapter 
Red  Rock  Chapter 
Red  Vallev  Chapter 
RED  WATER  ELEMENTARY  SCHOOL 
Redding  Rancheria 
Redwood  Valley  Rancheria 
Reno-Sparks  Indian  Colonv 
RESERVATION  FIRE  PROTECTION 

DISTRICT 
RICHFIELD  DORMITORY 
Rincon  San  Luiseno  Band  of  Mission  Indians 
ROBINSON  RANCHERIA 
Robinson  Rancheria  Business  Council 


Rock  Point  Chapter 

ROCK  POINT  COMMUNITY  SCHOOL 

Rock  Springs  Chapter 

ROSEBUD  DORMITORIES 

Rosebud  Sioux  Tribe 

ROSELAND  SCHOOL  DISTRICF 

Rough  Rock  Chapter 

ROUGH  ROCK  COMMUNITY  SCHOOL 

Round  Rock  Chapter 

Round  Vallev  Tribes 

ROUNDHOUSE  COUNCIL 

Ruby  Village 

Rumsev  Indian  Rancheria  of  Wintun  Indians 

SAC  &  FOX  SETTLEMENT  SCHOOL 

Sac  and  Fox  Nation  of  Oklahoma 

Sac  and  Fox  of  Missouri  Tribal  Council 

SAC  AND  FOX  TRIBAL  OF  THE 

MISSISSIPPI  IN  IOWA 
Sac  and  Fox  Tribe  of  the  Mississippi  in  Iowa 
Saginaw  Chippewa  Tribal  Council 
Saint  George  Village 
Saint  Michael  Village  (IRA) 
Saint  Paul  Village 
Salamatof  Village 

Salt  River  Pima-Maricopa  Indian  Tribe 
Samish  Tribe  of  Indians 
San  Carlos  Apache  Tribal  Council 
San  Felipe  Pueblo 
San  Udefonso  Pueblo 
San  (uan  Chapter 
San  Juan  Pueblo 

San  Juan  Southern  Paiute  Council 
SAN  LORENZO  UNIFIED  SCHOOL 

DISTRICT 
San  Manuel  Band  of  Mission  Indians 
San  Pasqual  Band  of  Mission  Indians 
SAN  XA  VIER  DISTRICT  OF  THE  TOHONO 

OODHAM  N.ATION 
Sandia  Pueblo 
Sanostee  Chapter 
Santa  Ana  Pueblo 
Santa  Clara  Pueblo 
SANTA  CLARA  UNIFIED  SCHOOL 

DISTRICT 
SANTA  FE  INDIAN  SCHOOL 
Santa  Rosa  Band  of  Cahuilla  Indians 
Santd  Rosa  Indian  Community 
Santa  Ynez  Band  of  Mission  Indians 
SANTA  YNEZ  INDIAN  HEALTH  CLINIC 
Santa  Ysabel  Band  of  Diegueno  Indians 
Santee  Sioux  Tribe  of  Nebraska 
Santo  Domingo  Pueblo 
Sauk-Suiattle  Tribal  Council 
Sault  Ste  Marie  Chippewa  Tribal  Council 
Savoonga  Village  (IRA) 
Sawmill  Chapter 
Saxman  Village  (IRA) 
Scammon  Bay  Village 
Scotts  Vallev  Band  of  Pomo  Indians 
SECOND  MESA  DAY  SCHOOL 
Selawik  Village  (IRA) 
Seldovia  Village  Tribe  (IRA) 
Seminole  Nation  of  Oklahoma 
Seminole  Tribe  of  Florida 
Seneca  Nation  of  Indians 
Seneca-Cavuga  Tribe  of  Oklahoma 
Shageluk  Village  (IRA) 
SHAKOPEE  MDEWAKANTON  SIOUX 

COMMUNITY 
Shakppee  Sioux  Business  Council 
Shakloolik  Village  (IRA) 
Sheep  Ranch  Band  of  Me-Wuk  Indians 
Sheepsprings  Chapter 
Sheldon  Point  Village 
Sherwood  Valley  Rancheria 
Shingle  Springs  Rancheria' 
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Shiprock  Chapte  r 

SHIPROCK  NOF  THWEST  HIGH  SCHOOL 

SHIPROCK  RES  •RVATION  DORMITORY 

Shishmaref  Villi  ge  (IRA) 

Shoalwater  Bav  Tribal  Council 

SHO-BAN  SCHC  OL  DISTRICT  NO  512 

Shonto  Chapter 

SHONTO  PREP.-  .RATORY  SCHOOL 

SHOSHONE  BU  JINESS  COUNCIL 

Shoshone  PaiutE  Business  Council 

Shoshone-Bann{  ck  Tribe 

Shungnak  Village  (IRA) 

SINTE  GLESKA  :OLLEGE 

Sisseton-Wahpel  on  Sioux  Tribe 

Sitka  Village  (IR  K) 

Skagway  Traditi  )nal  Council 

Skokomish  Trib<  1  Council 

SKULL  VALLEY  BAND  OF  GOSHUTE 

INDIANS 
Skull  Valley  Ger  eral  Council 
Sleetmute  Villag ; 
Smith  Lake  Cha]  ter 
Smith  River  Ran  :heria  of  California 
Soboba  Band  of  Mission  Indians 
SOBOBO  BAND  OF  MISSION  INDIANS 
Sokaogon  Chipp  iwa  Tribal  Council 
SOLOMON  TRA  OITIONAL  COUNCIL 
Solomon  Village 
South  Fork  Banc  Council 
South  Naknek  V  llage 

SOUTHERN  CAl  .IFORNIA  INDIAN  CENTER 
SOUTHERN  CAi  .IFORNIA  TRIBAL 

CHAIRMAN'S  ASSOCIATION  INC 
SOUTHERN  INC  IAN  HEALTH  COUNCIL 

INC 
Southern  Ute  Tri  be 
Spirit  Lake  Siou: ;  Tribe 
Spokane  Tribe 

Squaxin  Island  'Iribal  Council 
ST  FRANCIS  INI  )IAN  SCHOOL 
ST  GEORGE  ISL  VND 
ST  STEPHENS  II 4DIAN  SCHOOL 
St.  Croix  Counci  of  Wisconsin 
St.  Micheals 
St.  Regis  Mohaw  t  Tribe 
STANDING  PINI  ELEMENTARY  SCHOOL 
Standing  Rock  C  lapter 
Standing  Rock  S  oux  Tribe 
STAR  ROUTE  B(  )X  158 
Steamboat 

Stebbins  VillagejIRA) 
Stevens  Village  (IRA) 
STEWART  COM  VIUNITY  COUNCIL 
STEWARTS  POI  M T  RANCHERIA 
Stillaguamish  Beard  of  Directors 
Stockbridge-Mui  see  Tribal  Council 
STOCKTON  UN  FIED  SCHOOL  DISTRICT 
Stonev  River  Vil 
SUMMERVILLE 
Summit  Lake  Pa  ute  Council 
Suquamish  Tribi  1  Council 
Susanville  Indiai  i  Rancheria 
Sweetwater  Cha|  ter 
Swinomish  Indii  n  Tribal  Community 
Sycuan  Band  of  Mission  Indians 
Table  Bluff  Rese  valion  of  Wiyot  Indians 
Table  Mountain  iancheria 
Tachee/Blue  Gaf  Chapter 
TAKINA  SCHOC  L 
Takotna  Village 
Tanacross  Villag  s  (IRA) 
TANANA  CHIEF  S  CONFERENCE  INC 
Tanana  Village  (  RA) 
Taos  Pueblo 
TATE  TOPA  TRI  BAL  SCHOOL  (FOUR 

WINDS) 


age 

ELEMENTARY  SCHOOL 


Tatitlek  Village  (IRA) 

Tazlina  Village 

TeecNosPos  Chapter 

Teesto  Chapter 

Telida  Village 

Teller  VHlage 

Te-Moak  Tribe  of  Western  Shoshone 

Tesuque  Pueblo 

Tetlin  Village  (IRA) 

THE  HOPI  CREDIT  ASSOCL\TION 

THEODORE  JAMERSON  ELEMENTARY 

SCHOOL 
THEODORE  ROOSEVELT  SCHOOL 
Thlopthlocco  Tribal  Town 
Thoreau  Chapter 
Three  Affiliated  Tribes 
Timbisha  Shoshone  Band 
TIOSPA  ZINA  TRIBAL  SCHOOL 
Togiak  Village 
Tohatchi  Chapter 
TOHONO  O'ODHAM  HOUSING 

AUTHORITY 
Tohono  O'Odham  Tribal  Council 
TOIYABE  INDIAN  HEALTH  PROJECT  INC 
Toksook  Bay  Village 
Tolani  Lake  Chapter 
Tonalea  Chapter 
Tonawanda  Band  of  Senecas 
Tonkawa  Tribe  of  Oklahoma 
Tonto  Apache  Tribal  Council 
Torreon/Star  Lake  Chapter 
Torres-Martinez  Band  of  Mission  Indians 
TRENTON  SCHOOL 
TRINIDAD  RANCHERIA 
Tsaile/Wheatfields  Chapter 
Tsayatoh  Chapter 
Tselani/Cottonwood  Chapter 
Tuba  Citv  Chapter 
TUCKER  ELEMENTARY  SCHOOL 
Tulalip  Tribes  of  Washington 
Tule  River  Indian  Tribe     ' 
Tuluksak  Village  (IRA) 
Tunica-Biloxi  Indian  Tribe  Of  Louisiana 
Tuntutuliak  Village 
Tununak  Village  (IRA) 
TUOLUMNE  RANCHERIA 
Turtle  Mountain  Band  of  Chippewa 
TURTLE  MOUNTAIN  COMMUNITY 

COLLEGE 
TURTLE  MOUNTAIN  HIGH  SCHOOL 
Tuscarora  Nation 
TUSCARORA  NATION 
Twenty-Nine  Palms  Band  of  Mission  Indians 
TWIN  BUTTES  DAY  SCHOOL 
Twin  Hills  Village 
Twin  Lakes  Chapter 
TWO  EAGLE  RIVER  SCHOOL 
Two  Grev  Hills  Chapter 
Tyonek  Village  (IRA) 
U  tu  Utu  Gwaitu  Paiute  Tribe 
Ugashik  Village 

Uintah  and  Ourav  Tribal  Business  Committee 
UMKUMIUT  NATIVE  VILLAGE 
Unalakleet  Village  (IRA) 
UNGA  TRIBAL  COUNCIL 
Unga  Village 

United  Auburn  Indian  Community 
UNITED  CROW  BAND  INC 
United  Keetoowah  Band  in  Oklahoma 
UNITED  SIOUX  TRIBES 
UNITED  TRIBES  TECHNICAL  COLLEGE 
UNITED  VILLAGES  INC 
Upper  Fruitland  Chapter 
Upper  Lake  Band  of  Porno  Indians 
UPPER  LAKE  RANCHERIA 
Upper  Sioux  Community 


Upper  Skagit  Tribal  Council 

UTE  INDIAN  TRIBE 

Ute  Mountain  Ute  Tribe 

VALDEZ  NATIVE  ASSOCIATION 

Venetie  Tribal  Government 

Venetie  Village  (IRA) 

VIEJAS  (BARON  LONG) 

Viejas  Band  of  the  Kumeyaay  Nation 

WA  HE  LUT  INDIAN  SCHOOL 

Wainwright  Village 

Wales  Village  (IRA) 

Walker  River  Paiute  Tribal  Council 

Wampanoag  Tribe  of  Gay  Head  (Aquinnah) 

Washoe  Tribe — Carson  Colony  Community 

Council 
Washoe  Tribe — Dresslerville  Community 

Council 
Washoe  Tribe — Stewart  Community  Council 
Washoe  Tribe — Woodfords  Colony 
Washoe  Tribe  of  Nevada  and  California 
Wells  Indian  Colony  Band  Council 
WESTERN  APACHE  CONSTRUCTION 

COMPANY  * 

Whippoorwill 
White  Cone 

White  Earth  Reservation  Business  Committee 
White  Mountain  Apache  Tribal  Council 
White  Mountain  Village  (IRA) 
White  Rock  Chapter 
WHITE  SHIELD  SCHOOL 
Whitehorse  Lake 
Wichita  and  Affiliated  Tribes 
WICHITA  AND  AFFILIATED  TRIBES 
Wide  Ruins  Chapter 
Winnebago  Tribe  of  Nebraska 
Winnemucca  Colony  Indian  Reservation 
WOODFORDS  COMMUNITY  COUNCIL 
WOUNDED  KNEE  DISTRICT  SCHOOL 
Wrangell  Cooperative  Assn  (IRA) 
Wyandotte  Tribe  of  Oklahoma 
Yakama  Tribal  Council 
YAKAMA  TRIBAL  SCHOOL 
Yakutat  Village 
Yankton  Sioux  Tribe 
Yavapai-Apache  Nation 
Yavapai-Prescott  Board  of  Directors 
Yerington  Paiute  Tribal  Council 
Yomba  Tribal  Council 
Ysleta  Del  Sur  Pueblo 
Yupiit  of  Andreafski 
Yurok  Tribe  of  California 
Zia  Pueblo 
Zuni  Pueblo 

[FR  Doc.  00-2205  Filed  2-1-00;  8:45  am] 

BILLING  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[|[>-01tM)777-XQ] 

Notice  of  Public  Meeting 

agency:  Lower  Snake  River  District, 
Bureau  of  Land  Management,  Interior. 
ACTION:  Meeting  notice. 

summary:  The  Lower  Snake  River 
District  Resource  Advisory  Council  will 
meet  in  Boise  to  discuss  sage  grouse 
habitat  management,  proposed  land 
exchanges,  grazing  allotment 
assessments  in  the  Jarbidge  Resoiuce 
Area,  and  other  issues. 
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DATES:  February  22,  2000.  The  meeting 
will  begin  at  9  am.  Public  comment 
periods  will  be  held  at  9:30  am  and  4 
pm. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Lower  Snake  River  District  Office, 
located  at  3948  Development  Avenue, 
Boise,  Idaho. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Rose,  Lower  Snake  River  District 
Office,  208-384-3393. 

Dated:  January  24,  2000. 
Katherine  Kitchell, 

District  Manager. 

[FR  Doc.  00-2202  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-910-1410-PG] 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Alaska  Resource 
Advisory  Council  meeting. 

summary:  The  Alaska  Resource 
Advisory  Council  will  conduct  an  open 
meeting  Thursday,  February  24,  2000, 
from  10  a.m.  until  4:30  p.m.  and  Friday, 
February  25,  2000,  from  9  a.m.  until  3 
p.m.  The  council  will  review  BLM  land 
management  issues  and  take  public 
comment  on  those  issues.  The  meeting 
will  be  held  at  the  Campbell  Creek 
Science  Center,  located  at  68th  Avenue 
and  Abbott  Loop  Road  in  Anchorage. 

Public  comment  will  be  taken  from  1- 
2  p.m.  Thursday,  February  24.  Written 
conunents  may  be  submitted  at  the 
meeting  or  mailed  to  the  address  below 
prior  to  the  meeting. 

ADDRESSES:  Inquiries  about  the  meeting 
should  be  sent  to  External  Affairs, 
Bureau  of  Land  Management,  222  W. 
7th  Avenue,  #13,  Anchorage,  AK 
99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  McPherson,  (907)  271-5555. 

Dated:  January  5,  2000. 
Francis  R.  Cherry,  Jr., 

State  Director. 

[FR  Doc.  00-2204  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  431(KJA-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-040-00-1410-00;  AA-64705] 

Realty  Action;  FLPMA  Section  302 
Lease,  Farewell  Area 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action,  Lease 

of  Public  Land. 

summary:  Phillip  Esai  and  John  Rimkle 
(Applicants)  have  submitted  an 
application  to  renew  their  Commercial 
Occupancy  Lease  of  public  land 
pursuant  to  section  302  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  and  regulations  at  43  CFR  Part 
2920.  The  leased  land  would  be  used  to 
support  the  Applicant's  commercial 
hunting  operations  and  their  personal 
traditional  and  customary  subsistence 
activities. 

The  land  is  located  approximately  60 
miles  southeast  of  McGrath  along 
Khuchaynik  Creek  at  the  base  of  the 
Trimokish  Hills  and  is  more  particularly 
described  as  follows: 

Seward  Meridian,  Alaska 

T.  27  N.,  R.  27  W.,  unsurveyed) 

Section  35,  NEV4SWV4NEV4, 

EV2NEV4SWV4NEV4 

Containing  approximately  2.0  acres,  more 
or  less. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
Notice  of  a  proposal  to  renew  an 
existing  lease.  No  new  applications  will 
be  accepted. 

This  Notice  of  Realty  Action  proposes 
to  renew  a  Commercial  Occupancy 
Lease  upon  which  the  Applicants  have 
constructed  the  following  improvements 
on  the  land: 

1  Bunk  House 

2  Cabins 

1  Cook  House 
1  Log  Steam  Bath 

1  Meat  Rack 

2  Outhouses 

5  Tent  Frames 

1  Tool  Shed 

2  Wood  Sheds 

The  Applicants  have  in  their  possession 
the  following  State  and  Federal 
authorizations: 
Alaska  Business  License 
Guide  Outfitter  License 
Special  Recreation  Permit 

The  proposed  lease  renewal  will  be 
offered  to  the  Applicants  for  a  term  of 
20  years  and  will  require  rent  to  be  paid 
to  the  United  States  at  no  less  than  fair 
market  value. 

DATES:  Interested  parties  may  submit 
comments  for  a  period  of  45  days  from 
the  publication  of  this  Notice  to  the 


Field  Manager,  Anchorage  Field  Office, 
6881  Abbott  Loop  Road,  Anchorage, 
Alaska  99507-2599.  In  the  absence  of  a 
timely  objection,  this  proposal  shall 
become  the  final  decision  of  the 
Department  of  the  Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Rackley,  Anchorage  Field 
Office,  Bureau  of  Land  Management, 
6881  Abbott  Loop  Road,  Anchorage, 
Alaska  99507-2599;  (907)  267-1289  or 
(800) 478-1263. 

Dat^d:  January  11.  2000. 
Nick  Douglas, 
Field  Manager. 
[FR  Doc.  00-2201  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  431(KtA-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-030-2000-1 060-JJ] 

Notice  Of  Intent  To  Remove  Stray  Wild 
Horses  (Modification  of  Previous 
Notice) 

SUMMARY:  The  Rawlins  Field  Office  of 
the  Bureau  of  Land  Management 
published  a  Notice  of  Intent  to  remove 
stray  wild  horses  in  Vol.  64,  No.  249, 
page  73605  qf  the  Federal  Register,  on 
December  31,  1999.  That  notice  also 
made  the  detailed  technical  and 
National  Environmental  Policy  Act 
(NEPA)  documentation  that  supported 
the  action  available  to  the  public,  upon 
request.  Subsequently,  it  was 
determined  that  the  referenced  NEPA 
documentation,  WY-030-EA0-038,  was 
partially  based  on  the  contents  of 
another  NEPA  document,  WY-030- 
EAO-037,  which  was  subject  to  public 
review  and  comment  until  February  12, 
2000.  In  order  to  provide  the  public 
with  ample  opportunity  to  review  and 
comment  on  WY-030-EAO-037  and  to 
maintain  an  ordered  sequence  of  events, 
the  comment  period  for  WY-030-EA0- 
037  was  extended  until  close-of- 
business,  February  18,  2000.  Concurrent 
with  that  action,  the  site-specific  Gather 
Plan,  which  was  part  of  the 
documentation  referenced  in  the 
December  31  notice,  was  modified  as 
follows:  On  page  5  in  the  first  sentence 
of  the  section  titled  DATE(s),  the  date 
February  15  is  changed  to  February  22. 
All  other  dates  remain  as  stated 
originally  and  are  unaffected  by  this 
modification.  All  parties  to  whom  WY- 
030-EAO-037  was  mailed  for  review 
and  comment  or  who  requested  it  or 
WY-030-EA0-038,  were  mailed  a  letter 
on  January  21,  2000,  notifying  them  of 
these  changes. 
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FOR  FURTHER  INFORMATION  CONTACT:  For 
further  informi  ition  please  contact  the 
Bureau  of  Lane :  Management,  Rawlins 
Field  Office,  1100  North  Third  Street, 
P.O.  Box  2407,  Rawlins,  WY  82301, 
(307)328-42011. 

Dated:  January  25,  2000. 
Kurt  I.  Kotter, 

Field  Manager. 

(FR  Doc.  0O-220b  Filed  2-1-00;  8:45  am] 

BILIJNG  CODE  4310  22-P 


DEPARTMEN1  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  ofjPending  Nominations 

Nomination^  for  the  following 
properties  being  considered  for  listing 
in  the  NationalRegister  were  received 
by  the  Nationa  Park  Service  before 
January  22,  20(i0.  Pursuant  to  section 
60.13  of  36  CF  I  Part  60  written 
comments  com  :erning  the  significance 
of  these  propei  ties  under  the  National 
Register  criteri  i  for  evaluation  may  be 
forwarded  to  tl  le  National  Register, 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washii  igton,  DC  20240.  Written 
comments  shoi  ild  be  submitted  by 
February  17,  2^00. 

Carol  D.  Shull, 

Keeper  of  the  NaLonal  Register. 

ARIZONA 


Maricopa  Count ' 

East  Alvarado  H 
Subdivisions  e  nd 
MPS)  E.  Alvan  d. 
Phoenix,  OOOOi  1102 


Yavapai  County 

Ash  Fork  Maintflhance 
West  end,  Ash 


Yuma  County 

Southern  Pacific 
Car— S.P.  X7 
00000101 


ARKANSAS 
White  County 

Titan  II ICBM  Lalinch 
(Titan  II  ICBM 
Associated  wi 
Wing  In  Arkansas 


NEof  AR36, 
COLORADO 

Denver  County 

Wheeler  House, 
00000105 


lefferson  County 

Building  710.  Defense 
Agency,  Regioi 
Denver  Federa 
00000104 


toric  District,  (Residential 
Architecture  in  Phoenix 
o  Rd.  bet.  3rd  and  7th  Sts., 


Camp  #1,  Old  Rte.  66- 
Fork,  00000103 


Railroad  Passenger  Coach 
;  01  N.  4th  Ave.,  Yuma, 


Complex  373-5  Site, 
Launch  Complex  Sites 
the  308th  Strategic  Missile 
MPS)  Approx.  0.5  mi. 
er  Hill.  00000100 


n 


Cent 


917  W.  32nd  Ave.,  Denver, 


Civil  Preparedness 
6  Operations  Center, 
Center,  Lakewood, 


GEORGIA 
For8)rth  County 

Cumming  Public  School — Cumming  High 
School,  101  School  St.,  Cumming, 
00000107 

McDuffie  County 

Hayes  Line  Historic  District,  Jet.  of  Twin 
Oaks  Rd.  and  GA  233.  Thomson,  00000106 

KANSAS 

Finney  County 

Bungalow  Historic  District,  1001, 1005,  1007, 
1009,  1011  N.  Fourth  St.,  Garden  City, 
00000110 

Wyandotte  County 

Castle  Rock,  852  Washington  Blvd.,  Kansas 

City,  00000109 
Shafer,  Theodore,  House,  2418  N.lOth  St., 

Kansas  City.  00000108 

MASSACHUSETTS 
Berkshire  County 

Coleman  Bridge,  Windsor  Bush  Rd.  over 
Phelps  Brook,  Windsor,  00000112 

Middlesex  County 

Hydrant  No.  3  House,  Washington  St., 
Holliston,  00000113 

Norfolk  County 

Railway  Village  Historic  District,  Roughly 
along  Adams  St.,  from  Mechanic  and 
Church  Sts.,  and  Washington  St.,  Milton, 
00000111  , 

MICraGAN 

Wayne  County 

Antietam  Street — Grand  Trunk  Railroad, 
(Highway  Bridges  of  Michigan  MPS), 
Antietam  St.  over  Grand  Trunk  Railroad, 
Detroit.  00000114 

Chestnut  Street — Grand  Trunk  Railroad, 
(Highway  Bridges  of  Michigan  MPS), 
Chestnut  St.  over  Grand  Trunk  Railroad. 
DeU-oit,  00000115 

Ferry  Street — Thorofare  Canal  Bridge, 
(Highway  Bridges  of  Michigan  MPS),  Ferry 
St.  over  Thorofare  Canal,  Grosse  He, 
00000118 

Fort  Street — Pleasant  Street  and  Norfolk  & 
Western  Railroad  Viaduct,  (Highway 
Bridges  of  Michigan  MPS),  Fort  St.  over 
Pleasant  St.  and  N&W  RR.,  Detroit, 
00000116 

South  Poinfe  Drive — Frenchman's  Creek 
Bridge,  (Highway  Bridges  of  Michigan 
MPS),  South  Pointe  Dr.  over  Frenchman's 
Creek,  Grosse  He,  00000117 

NORTH  CAROLINA 

Catawba  County 

Hickory  Municipal  Building,  30  Third  St., 
SW,  Hickory,  00000119 

SOUTH  DAKOTA 

Butte  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  10-270-338,  (Historic  Bridges  in  South 
Dakota  MPS),  Local  Rd.  over  Horse  Creek, 
Newell  vicinity,  00000124 


Deuel  County 

East  Highland  Lutheran  Church,  Approx  6 
mi.  NE  of  Brandt,  Brandt  vicinity, 
00000120 

Lincoln  County 

Skartvedt  House,  224  E.  2nd  St.,  Canton, 
00000121 

Minnehaha  County 

Lund,  Daniel,  House,  628  West  20th,  Sioux 

Falls,  00000123 
Welch,  Laura  M,  House,  (Lustron  Houses  in 

South  Dakota  MPS),  1218  S.  Willow  Ave., 

Sioux  Falls,  00000122 

TENNESSEE 

Monroe  County 

McCroskey,  John,  House,  3224  Sweetwater- 
Vonore  Rd.,  Sweetwater  vicinity.  00000125 

[FR  Doc.  00-2227  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1301.33(d)  of  title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  November 
22,  1999,  ISP  Freetown  Fine  Chemicals, 
Inc.,  238  South  Main  Street,  Freetown, 
Massachusetts  02702,  made  application 
by  letter  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  2,5- 
Dimethoxyamphetamine  (7396),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  manufacture  in  bulk 
2,5-dimethoxyamphetamine  for 
conversion  into  a  non-controlled 
substance. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  April  3, 
2000. 

Dated:  December  22, 1999. 

John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  00-2152  Filed  2-1-00  8:45  am] 

BILUNG  CODE  4410-0»-M 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlied 
Substances;  Notice  of  Appiication 

Pursuant  to  section  1301.33(a)  of  title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  October  19, 
1999,  Norac  Company,  Inc.,  405  S. 
Motor  Avenue,  Azusa,  California  91702, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk  of 
manufacturer  of  tetrahydrocannabinols 
(7370),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

The  firm  plans  to  manufacture 
medication  for  the  treatment  of  AIDS 
wasting  syndrome  and  as  an  antiemetic. 

And  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addres.sed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  April  3, 
2000. 

Dated:  December  22, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

|FR  Doc.  00-2153  Filed  2-1-00  8:45  am] 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

[INS  No.  2033-99] 

Notice  of  Intent  To  Prepare  a  Draft 
Environmental  impact  Statement  for 
the  Implementation  of  Operation  Rio 
Grande  for  the  United  States  Border 
Patrol,  McAlien,  TX 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Notice  of  Intent  to  Prepare  a 

Draft  Environmental  Impact  Statement 

(DEIS). 

SUMMARY: 
Proposed  Action 

In  furtherance  of  its  mission  to  gain 
and  maintain  control  of  the  border,  in 
August  1997,  the  Immigration  and 
Naturalization  Service  (INS),  U.S. 


Border  Patrol,  McAllen,  Texas, 
implemented  Operation  Rio  Grande  to 
prevent  illegal  entry  and  drug  trafficking 
along  the  Rio  Grande  corridor  between 
the  United  States  and  Mexico. 
Operation  Rio  Grande  involves  five 
project  actions  within  the  Border  Patrol 
Stations  of  Rio  Grande  City,  McAllen, 
Mercedes,  Harlingen,  Brownsville,  and 
Port  Isabel.  Specifically,  the  project  will 
enhance  the  mission  of  the  U.S.  Border 
Patrol  along  the  Rio  Grande  corridor 
fencing,  lighting,  boat  ramps,  road 
improvements,  and  remote  video 
surveillance  systems. 

These  actions  are  intended  to  reduce, 
detect,  and  deter  the  influx  of  illegal 
entry  and  drugs  into  the  McAllen 
Sector,  especially  into  nearby  towms,  as 
well  as  to  increase  apprehensions, 
increase  community  safety,  and  provide 
increased  safety  of  operations  for  agents. 
Also,  this  initiative  will  help  reduce  the 
risk  of  drowning  as  undocumented 
aliens  attempt  to  swim  across  the  river 
and  irrigation  canals. 

In  February  1998,  the  INS  began  to 
conduct  an  Environmental  Assessment 
(EA)  regarding  Operation  Rio  Grande 
and  in  October  1998,  a  Draft  EA  was 
released  for  public  comment.  Due  to  the 
public's  concerns  regarding  Operation 
Rio  Grande's  impacts  to  the  Lower  Rio 
Grande  Valley,  the  INS  agreed  to 
prepare  an  environmental  Impact 
Statement. 

Alternatives 

In  developing  the  DEIS,  the  options  of 
no  action  and  alternatives  for  Operation 
Rio  Grande  will  be  fully  and  thoroughly 
examined. 

Scoping  Process 

Diu"ing  the  preparation  of  the  DEIS, 
there  will  be  numerous  opportunities 
for  public  involvement  in  order  to 
determine  the  issues  to  be  examined.  A 
scoping  meeting  will  be  held  at  a 
location  convenient  to  the  citizens  of 
the  Lower  Rio  Grande  Valley.  The 
meeting  will  be  well  publicized  and 
held  at  a  time  which  will  make  it 
possible  for  the  public  and  interested 
agencies  or  organizations  to  attend.  In 
addition,  a  number  of  informal  meetings 
have  already  been  held  and  will  be 
continued  by  representatives  of  the  INS 
with  interested  community  leaders, 
officials,  and  citizens. 

DEIS  Preparation 

Public  notice  will  be  given  in  the 
Federal  Register  concerning  the 
availability  of  the  DEIS  for  public 
review  and  comment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marmy  Rodriguez,  Chief  Policy  and 
Planning,  Immigration  and 


Naturalization  Service,  Facilities  and 
Engineering  Division,  425  I  Street,  NW, 
Washington,  DC  20536,  Room  2060. 
Attn:  Debra  Hood,  Telephone:  202-353- 
4386,  or  Eric  Verwers.  INS  Architect 
and  Engineering. Resource  Center,  U.S. 
Army  Corp  of  Engineers,  Fort  Worth 
District.  P.O.  Box  17300,  Fort  Worth, 
Texas,  76102-0300,  Telephone:  817- 
978-0202. 

Dated:  Januan^  18.  2000. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[PR  Doc.  00-2233  Filed  02-01-00;  8:45  am] 
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NUCLEAR  REGUUVTORY 
COMMISSION 

Vermont  Yankee  Nuclear  Power 
Corporation:  Notice  of  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  IHazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 


[Docket  No.  50-271] 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR— 
28  issued  to  Vermont  Yankee  Nuclear 
Power  Corporation  (the  licensee)  for 
operation  of  the  Vermont  Yankee 
Nuclear  Power  Station  located  in 
Vernon,  Vermont. 

The  proposed  amendment  would 
redefine  the  functional  testing  criteria 
for  the  noble  gas  activity  monitor 
instrumentation  in  the  Augmented  Off- 
Gas  (AOG)  system. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 


5000 


Federal  Register / Vol.  65.  No.  22 /Wednesday.  February  2,  2000 /Notices 


analysis  of  the 
hazards  consi(  eration 
presented  belc  w 


issue  of  no  significant 
which  is 


jperatijn 


mere  ise 


anl 


pro 


1.  The  o; 
Nuclear  Power 
the  proposed  a 
significant  i 
consequences  o 
evaluated 

The  proposed 
requirements  a 
with  other  curre^it 
specifications 
operation  under 
unchanged,  no 
acceptance  crite 
such,  this  chang ; 
of  analyzed  ever  ts 
accident  or  transient 
and  functional  i 
unaffected.  Thu 
increase  in  the 
of  accidents  pre' 

2.  The  operat 
Nuclear  Power 
the  proposed  an^en 
possibility  of  a 
accident  from 
evaluated. 

The  proposed  change 


of  Vermont  Yankee 
!  tation  in  accordance  with 
niendment  will  not  involve  a 
in  the  probability  or 
an  accident  previously 


change  standardizes 
establishes  consistency 
TS  [technical 
visions.  Since  reactor 
the  revised  SpeciTication  is 
c  esign  or  analytical 
ia  will  be  exceeded.  As 
does  not  impact  initiators 
or  assumed  mitigation  of 
events.  The  structural 
itegrity  of  plant  systems  is 
.  there  is  no  signiflcant 
obability  or  consequences 
iously  evaluated, 
of  Vermont  Yankee 
ion  in  accordance  with 
dment  will  not  create  the 
or  different  kind  of 
accident  previously 


I  )n 
5  tati 


r  ew  I 


I  at  y 


cc  nd 


eqi 
r  >s 


ar  V 


parameters  or 
contribute  to  the 
No  new  acciden 
safety-related 
are  altered  as  a 
Because  it  does 
plant  or  the  maimer 
the  proposed  ch; 
possibility  of  a  i|ew 
accident  from 
evaluated. 

3.  The  operati 
Nuclear  Power 
the  proposed  anlen 
significant  redut  t 

The  proposed  :hang( 
design  margins 
accident  analyse 
initial  condition 
systems  to  funct 
system  settings 
result  of  this  c. 
safety  required 
maintained 


does  not  affect  any 
tions  that  could 
initiation  of  any  accident, 
modes  are  created.  No 
ipment  or  safety  functions 
uil  of  these  changes, 
lot  involve  any  change  to  the 

in  which  it  is  operated, 
nge  does  not  create  the 
or  different  kind  of 
accident  previously 


of  Vermont  Yankee 
ion  in  accordance  with 
dment  will  not  involve  a 
ion  in  a  margin  of  safety. 

e  does  not  affect 
assumptions  used  in 
i.  and  has  no  effect  on  any 
The  capability  of  safety 
on  and  limiting  safety 
similarly  unaffected  as  a 
.  Thus,  the  margins  of 
safety  analyses  are 


m 
Stat 


(r 


<re 

ha  nge 

f  )r 


staf 


The  NRC 
hcensee's  analLrsis 


app€  ars 


has  reviewed  the 
and,  based  on  this 
that  the  three 
CFR  50.92(c)  are 
Therefore,  the  NRC  staff 
determine  that  the 

involves  no 
haz  irds  consideration. 
Commis  sion  is  seeking  public 
1  lis  proposed 
Any  comments  received 
after  the  date  of 

s  notice  will  be 
aking  any  final 


review,  it 
standards  of  1 
satisfied 
proposes  to 
amendment  n 
significant 
The  " 


f  this 


comments  on 
determination 
within  30  days 
publication  o 
considered  in  |na 
determination 

Normally,  tli  e 
issue  the  amer  dment 
expiration  of  t  le 
However,  shot  Id 


Commission  will  not 

until  the 
30-day  notice  period, 
circumstances  change 


during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  3,  2000,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC.  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 


and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  The 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  The  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
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Those  pennitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  Mr. 
David  R.  Lewis.  Shaw.  Pitttman,  Potts 
and  Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  20037-1128,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  20.  1999. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  January  2000. 


For  the  Nuclear  Regulatory  Commission. 
Richard  P.  Croteau, 

Project  Manager,  Section  2.  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00-2232  Filed  2-1-00;  8:45  ami 

BILLING  CODE  759(M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[50-461] 

Amergen  Energy  Company,  LLC; 
Clinton  Power  Station;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
62,  issued  to  AmerGen  Energy 
Company,  LLC  (the  licensee),  for 
operation  of  the  Clinton  Power  Station, 
located  in  DeWitt  County.  Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  approve 
changes  to  the  Updated  Safety  Analysis 
Report  (USAR)  concerning  design 
requirements  for  physical  protection 
fi^om  tornado  missiles  for  safety-related 
equipment. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  March  1,  1999. 

The  Need  for  the  Proposed  Action 

During  reviews  of  safety-related 
targets  susceptible  to  tornado  missile 
damage,  it  was  identified  that  some 
building  penetrations,  ventilation 
openings,  doors,  and  piping  connected 
to  the  reactor  core  isolation  cooling 
storage  tank  are  not  protected  fi-om 
tornado  missiles.  An  analysis  was 
performed  to  demonstrate  that  the 
probability  of  damage  due  to  tornado 
missiles  striking  safety-related 
equipment  is  acceptably  low.  Therefore, 
the  proposed  action  is  needed  to  avoid 
unnecessary  construction  of  tornado 
missile  protection. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  evaluated  the 
proposed  action  and  concludes  that 
there  will  be  no  physical  change  to  the 
plant  as-built;  therefore,  there  will  be  no 
enviroimiental  impacts  due  to 
construction. 

With  regard  to  plant  design,  the 
proposed  action  will  not  significantly 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 


in  the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological  * 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.^.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Clinton  Power  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  28,  1999,  the  staff 
consulted  with  the  Illinois  State  official, 
Joseph  Brittin,  of  the  Illinois 
Department  of  Nuclear  Safety,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significeint  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  March  1,  1999,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gelman  Building,  2120  L  Street. 
NW.,  Washington,  DC.  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://wwvir.nrc.gov]. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  J^uary  2000. 
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For  the  Nucleir  Regulatory  Commission 
Jon  B.  Hopkins, 
Senior  Project  Mbnager. 
Directorate  III.  L ' 
Management,  Offi 
Regulation. 
(FR  Doc.  0O-223J1  Filed  2-1-00;  8:45  am 
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Review  Plan. 
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NIC 


S  lerr, 
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Dated  at  Roclqv 
Day  of  January 

For  the  Nucl 
Theodore  S.  Sh^rr, 
Chief,  Licensing 
Branch,  Divisio  i 
Safeguards.  A/^fSS. 

Agenda,  Public 
Review  Plan  Cc^ment 
9-10,  2000 


is  scheduled  for 
Thursday,  February  9- 
9:00  am  to  4:00  pm.  The 
to  the  public, 
s  Licensing  Board 
at  Two  White  Flint 
^B45,  11545  Rockville 
Maryland.  Visitor 
the  SiRC  building  is 
the  meeting  site  is 
to  the  White  Flint 
Metro  Red  Line. 


eit 


INFORMATION  CONTACT: 
Office  of  Nuclear 
and  Safeguards,  U.S. 
ory  Commission, 
20555,  telephone  (301) 
1:  fss@nir.gov 

ille,  Mary^land,  this  27th 
^000. 

Regulatory  Commission. 


and  International  Safeguards 
of  Fuel  Cycle  Safety  and 


Meeting,  Part  70  Standard 

Resolution,  Februarv 


Opening  rem  irks — NRC 
Introduction-  -NRC 
•  General  remarks — NEI/olher  participants 


•  Discussion  of  SRP  comments  received 

•  Overall  introduction — NRC 

•  On  a  chapter-by-chapter  basis: 
— Introduction — NRC 

— Completeness  of  comment  resolution 
table — NEI/other  participants 

— Discuss  specific  comment  ressolutions 
identified  by  NEI/other  participants 

•  Comments  by  attendees  other  than  NEI 

•  Closing  remarks 

•  NRC 

•  Participants 

[FR  Doc.  00-2230  Filed  2-1-00;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunahine  Act  Meeting,  Notice 

DATE:  Weeks  of  January  31,  February  7, 

14,  and  21,  2000. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  31 

There  are  no  meetings  scheduled  for  the 
Week  of  January  31. 

Week  of  February  7 — Tentative 

Tuesday,  February  8 

9:30  a.m. 
Discussion  of  Nuclear  Issues  in  the  Former 
Soviet  Union  (Closed— Ex.  1  &  9). 

Wednesday,  February  9 

10:00  a.m 
Briefing  on  Status  of  Research  Programs, 
Performance,  and  Plans  (Including  Status 
of  Thermo-Hydraulics)  (Public  MeetingJ. 
(Contact:  Jocelyn  Mitchell,  301-415-    , 
5289) 

Thursday,  February  10 

9:25  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed). 
9:30  a.m. 
Briefing  on  Status  of  CFO  Programs, 
Performance,  and  Plans  (Public  Meeting). 
(Contact:  Lars  Solander,  301-415-6080). 

Friday,  February  1 1 

9:30  a.m. 
Briefing  on  Status  of  NMSS  Programs, 
Performance,  and  Plans  (Public  Meeting). 
(Contact:  Claudia  Seelig,  301-415-7243). 

Week  of  February  14 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  February  14. 

Week  of  February  21 — ^Tentative 

Tuesday,  February  22 

9:00  a.m. 

Briefing  on  Threat  Environment 
Assessment  (Closed — Ex.  1). 
11:00  a.m. 
Briefing  by  the  Executive  Branch  (Closed — 
Ex.  1). 


Wednesday,  February  23 

8:55  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed). 
9:00  a.m. 
Briefing  on  Status  of  Spent  Fuel  Projects 
(Public  Meeting). 
10:45  a.m. 
Discussion  of  Intragovernmental  Issues 
(Closed— Ex.  9). 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— 301-415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://virww.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nr.gov  or 
dkw@nrc.gov. 

Dated:  Januar\'  28,  2000. 
William  M.  Hill,  Jr., 
SECY  Tracking  Officer,  Office  of  the 
Secretary.     . 
(FR  Doc.  00-2430  Filed  1-31-00;  2:50  pm] 

BILLING  CODE  7590-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Collection;  Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  the  Filings  and  Information 
Services,  Washington,  DC  20549. 

Extension:  Form  N-23C-1,  SEC  File  No. 
270-230,  0MB  Control  No.  3235-0230. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission  (the 
"Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
extension  and  approval. 

Section  23(c)  of  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a- 
23(c)]  ("Investment  Company  Act"  or 
"Act")  prohibits  a  registered  closed-end 
investment  company  ("closed-end 
fund")  from  purchasing  any  security  it 
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issues  on  a  securities  exchange, 
pursuant  to  tender  offers,  or  under  such 
other  circumstances  as  the  Commission 
may  permit  by  rules  or  orders  designed 
to  ensure  that  purchases  are  made  in  a 
manner  that  does  not  unfairly 
discriminate  against  any  holders  of  the 
seciuities  to  be  purchased.  Rule  23c-l 
(17  CFR  270.23C1]  under  the  Act 
permits  a  closed-end  fund  that  meets 
certain  requirements  to  repurchase  its 
securities  other  than  on  an  exchange  or 
pursuant  to  a  tender. 

A  registered  closed-end  fund  that 
relies  on  rule  23c-l  may  purchase  its 
securities  for  cash  if,  among  other 
conditions  set  forth  in  the  rule,  certain 
conditions  are  met: 

•  Payment  of  the  purchase  price  is 
accompanied  or  preceded  by  a  written 
confirmation  of  the  piu^hase; 

•  The  purchase  is  made  at  a  price  not 
above  the  market  value,  if  any,  or  the 
asset  value  of  the  security,  whichever  is 
lower,  at  the  time  of  the  piurhase;  and 

•  If  the  seciuity  is  stock,  the  issuer 
has,  within  the  preceding  six  months, 
informed  stockholders  of  its  intention  to 
purchase  stock  of  the  class  by  letter  or 
report  addressed  to  all  the  stockholders 
of  the  class. 

In  addition,  the  issuer  must  file  with 
the  Commission,  on  or  before  the  tenth 
day  of  the  month  following  the  date  in 
which  the  purchase  occurs,  two  copies 
of  Form  N-23C-1.  The  form  requires  the 
issuer  to  report  all  purchases  it  has 
made  diuing  the  month,  together  with  a 
copy  of  any  written  solicitation  to 
piu'chase  securities  under  rule  23c-l 
sent  or  given  during  the  month  by  or  on 
behalf  of  the  issuer  to  ten  or  more 
persons. 

The  purpose  of  rule  23c-l  is  to 
protect  shareholders  of  closed-end 
funds  from  fraud  in  connection  with  the 
repurchase  by  funds  of  their  own 
securities.  The  purpose  of  the  rule's 
requfrement  that  the  fund  file  Form  N- 
23C-1  with  the  Commission  is  to  allow 
the  Commission  to  monitor  funds' 
repurchase  of  securities  as  well  as  any 
written  solicitation  used  by  the  fund  to 
effect  those  repiu-chases,  and  to  make 
that  information  available  to  the  public. 
Investors  may  seek  this  information 
when  determining  whether  to  invest  in 
certain  funds. 

The  requirement  to  file  Form  N-23C- 
1  applies  to  a  closed-end  fund  only 
when  the  fund  has  repurchased  its 
securities.  If  the  information  provided 
in  the  form  were  collected  less 
frequently  than  a  month  after 
repurchases  occur,  the  Commission  and 
investing  public  would  lack  current 
information  about  closed-end  funds  that 
repiut:hase  their  own  securities. 


Commission  staff  estimates  that  each 
year  approximately  19  closed-end  funds 
use  the  repurchase  procedures  under 
rule  23c-l,  and  that  these  funds  file  a 
total  of  115  forms  each  year.'  The 
nimiber  of  forms  filed  by  each  fund 
ranges  from  1  to  12  depending  on  the 
number  of  months  in  which  the  fund 
repurchases  its  securities  under  rule 
23c-l.  Commission  staff  estimates  that 
each  response  requires  1  burden  hour  to 
prepare  and  file  Form  N-23C-1  with  a 
copy  of  any  vmtten  solicitation  to 
piuchase  securities  under  the  rule  (if 
necessary).  Commission  staff  estimates 
each  burden  hour  consists  of  15  minutes 
of  professional  time  and  45  minutes  of 
support  staff  time.2  Commission  staff 
further  estimates  that  each  of  the  19 
funds  expends  between  1  and  1 2  hours 
annually  in  filing  Form  N-23C-1.  The 
total  number  annual  burden  of  the  rule's 
paperwork  requirements  is  estimated  to 
be  115  hours. 

These  estimates  represent  an  increase 
of  92  hours  from  the  prior  estimate  of 
23  hours.  The  increase  results  primarily 
from  the  increase  in  the  number  of 
funds  relying  on  the  rule  to  purchase 
their  securities.  At  the  time  of  the  last 
submission  the  Commission  estimated 
that  4  funds  filed  a  total  of  23  Form  N- 
23C-1S  annually  with  the  Commission 
(with  each  fund  filing  between  1  and  12 
forms  during  the  year).  In  1999,  19 
funds  filed  115  forms  with  the 
Commission. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  Commission  rules  and 
forms. 

Written  comments  are  invited  on:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  has 
practical  utility;  (b)  the  acciuacy  of  the 
Commission's  estimate  of  the  burdens  of 
the  collections  of  information;  (c)  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  miiumize  the  burdens  of  the 
collections  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  teclmology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 


Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology^-  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW,  Washington,  DC  20549. 

Dated:  January  24.  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc,  00-2184  Filed  2-1-00;  8:45  am] 
BHXING  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42360/January  28,  2000; 
File  No.  4-430] 

Order  Directing  the  Exchanges  and  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Submit  a 
Decimalization  Implementation  Plan 
Pursuant  to  Section  11  A(aH3KB)  of  the 
Securities  Exchange  Act  of  1934 

Notice  is  hereby  given  that,  pursuant 
to  Section  llA(a)'(3)(B}  of  the  Securities 
Exchange  Act  of  1934  ( "Act").'  the 
Securities  and  Exchange  Commission 
("Commission")  orders  the  American 
Stock  Exchange  LLC  ("AMEX"),  the 
Boston  Stock  Exchange,  Inc.  ("BSE"), 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"),  die  Chicago  Stock 
Exchange,  Inc.  ( "CHX"),  the  Cincinnati 
Stock  Exchange,  Inc.  ("CSE"),  the 
Natioued  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  die  New  York 
Stock  Exchange,  Inc.  ("NYSE"),  the 
Pacific  Exchange,  Inc.  ("PCX"),  and  the 
Philadelphia  Stock  Exchange.  Inc. 
("PHLX")  (collectively  die 
"Participants"  and  individually  a 
"Participant")  to  act  jointly  in 
discussing,  developing,  and  submitting 
to  the  Commission  a  plan  to  implement 
decimal  pricing  in  the  equities  and 
options  markets  beginning  no  later  than 
July  3,  2000  ("Decimals  Implementation 
Plan"),  and  in  implementing  the 
Decimals  Implementation  Plan.  The 
Participants  should  discuss  the 
development  and  implementation  of  the 
Decimals  Implementation  Plan  with 
interested  market  participants, 
including,  but  not  limited  to,  the 
Securities  Industry  Association  ("SIA") 
and  its  members,  the  International 


>  These  estimates  are  based  on  Form  N-23C-1 
Rlings  for  1999. 

^  The  burden  hour  estimates  are  based  upon 
consultation  with  lawyers  and  accountants  familiar 
with  the  practices  of  fund  boards  and  the  staff  of 
investment  advisers. 


'Section  11A(a|(3)(B)  authorizes  the  Commission. 
in  furtherance  of  its  statutory  directive  to  facilitate 
the  establishment  of  a  national  market  system,  by 
rule  or  order,  "to  authorize  or  require  self- 
regulatory  organizations  to  act  jointly  with  respect 
to  matters  as  to  which  they  share  authority  under 
(the  Act]  in  planning,  developing,  operating,  or 
regulating  a  national  market  system  (or  a  subsystem 
thereof)  or  one  or  more  facilities  thereof."  15  U.S.C. 
78k-l(a)(3)(B). 
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Securities  Excl  lange  ("ISE"),-  the 
National  Secui  ities  Clearing  Corporation 
("NSCC").3  th(  Depository  Trust 
Company  ("Dl  C"),''  the  Options 
Clearing  Corpc  ration  ("OCC"),"  the 
Securities  Ind\  istry  Automation  Corp. 
("SIAC"),«  the  Intermarket  Trading 
System  Operat  ing  Committee 
("ITSOC")/  th  B  Options  Price  Reporting 
Authority  ("Ol  'RA")."  the  Consolidated 
Tape  Associati  on  ("CTA"),^  and  the 
Consolidated  ( Juote  Operating 
Committee  ("CQOC")  (collectively  the 
'Interested  Pajties").'"  The  Commission 
further  directs  the  Participants  to  submit 
to  the  Commission  a  Decimals 
Implementation  Plan  no  later  than  45 
days  after  the  ^suance  of  this  Order. 
Finally,  the  Cojmmission  directs  each 
Participant  to  i  ubmit  for  notice, 
comment  and  Commission 
consideration  he  rule  changes 
necessary  to  ii  iplement  the  Decimals 


ifilid 


reg  ister  i 

Seci  irities  I 

9(9). 

ig 
I  pursi  ant 
I  guarant  les 
mei  ibers' 


I  pursi  ant 


I  pursi  ant 


regisi  Bred 
1  proce  sor 


2  The  ISE  has 
Commission  to 
exchange.  See 
41439  (May  24.  1 

^  NSCC.  a  clean 
Commission 
clears  and 
determines  its 

*  DTC,  a  clearini 
Commission 
the  depository  for 
held  in  the  United 

5  CX:C.  a  clearini 
Commission 
issues  and  clears 
equities,  currenci^ 
instruments, 
determines  partici 
settlement  obligati 

»SIACisa 
information 
and  the  NYSE.  Set 
No.  12035  (Ian.  22 
1976). 

'ThelTSOC 
Participant  and  is 
terms  of  the  ITS 

"OPRAisan 
committee 
national  securities 
Commission  to  lis 
the  CBOE.  the  PQ 
(which  no  longer 
OPRA  registered 
processor.  See 
12035  ()an.  22.  19 
OPRA  was  formed 
approved  by  the 
as  amended.  See 
No.  17638,  as 
Exchange  Act 
FR  69354  ([)ec.  1 

"TheCTA 
reporting  system, 
each  Participant. 
'"The  CQOC  0' 
implementation  o 
quotation  informs 
Release  No.  1500< 
(Aug.  7,  1978).  It 
representatives 
NASD. 


an  application  with  the 
as  a  national  securities 
Exchange  Act  Release  No. 
.  64  FR  29367  (June  1,  1999). 
agency  registered  with  the 
to  Section  17A  of  the  Act. 
securities  transactions  and 
'  net  settlement  obligations, 
agency  registered  with  the 

to  Section  17A  of  the  Act,  is 
nore  than  90%  of  the  securities 
States. 

agency  registered  with  the 
to  Section  17A  of  the  Act, 
t^sactions  in  options  on 
indexes,  and  financial 
participants'  positions,  and 
)ants'  daily  options  net 
i  3ns. 

exclusive  securities 
and  is  owned  by  the  AMEX 
Securities  Exchange  Act  Release 
1976),  41  FR4372  (Jan.  29. 


coi  ststs  ( 


pa 


!  consist  ng 


L  gove  ns 


of  representatives  from  each 
'esponsible  for  implementing  the 
n 
as^ciation  governed  by  a 

of  representatives  of  the  four 
exchanges  authorized  by  the 
options  for  trading  (the  AMEX, 
.  and  the  PHLX)  and  of  the  NYSE 
sts  options  for  trading).  In  1976, 
;  a  securities  information 
Se<^ities  Exchange  Act  Release  No. 
6),  41  FR  4372  (Jan.  29,  1976). 
and  operates  pursuant  to  a  plan 
Cjimmission  on  March  18,  1981. 
urities  Exchange  Act  Release 
ame  ided.  See,  e.g..  Securities 
Release  No.  40767  (Dec.  9,  1998),  63 
1998). 

the  consolidated  transaction 
t  consists  of  representatives  from 


fr<  m 


irsees  the  development  and 
a  consolidated  data  stream  for 
ion.  See  Securities  Exchange  Act 
(July  28,  1978),  43  FR  34851 
a  committee  consisting  of 
each  of  the  exchanges  and  the 


Implementation  Plan  no  later  than  60 
days  after  the  issuance  of  this  Order. ' ' 

I.  Background 

The  current  convention  of  quoting 
stock  prices  in  fractions  dates  back  more 
than  two  hundred  years. ^-  The  United 
States  securities  markets  are  the  only 
major  markets  not  to  price  securities  in 
decimals.  13  For  the  past  few  years, 
market  participants  and  the  Commission 
have  discussed  the  possibility  and 
usefulness  of  moving  to  decimal  pricing. 
In  January  1994,  Commission  staff 
recognized  the  potential  benefits  of 
decimal  pricing  over  the  current  " 
fraction-based  pricing  scheme  and 
indicated  that  a  move  to  decimals  was 
likely  to  be  inevitable. !•»  Throughout  the 
mid  and  late  1990s,  the  Commission 
engaged  the  securities  industry  and  the 
public  in  a  discussion  of  the  need  for 
decimal  pricing  in  the  U.S.  securities 

On  March  13,  1997,  thJ^debate 
moved  to  the  legislative  arena  when 
Congressman  Oxley  '  ^  introduced  a  bill 
in  the  U.S.  House  of  Representatives 
that  would  have  directed  the 
Commission  to  adopt  a  rule  requiring 
quotations  in  dollars  and  cents  for 
transactions  in  equity  securities.'^ 
Subsequently,  the  NYSE  announced  that 
it  would  implement  decimal  pricing  by 
January  2000.'^  Other  markets  soon 
followed  suit.i8  i^  ijght  of  this  activity, 


"  Additional  requirements  are  discussed  at  text 
accompanying  note  34. 

"  Testimony  of  Lois  Kazakoff,  Business  News 
Editor,  The  San  Francisco  Chronicle,  before  the 
Subcommittee  on  Finance  and  Hazardous  Materials, 
Committee  on  Commerce,  U.S.  House  of 
Representatives  on  April  10,  1997. 

"Testimony  of  Steven  M.H.  Wallman, 
Commissioner,  Commission,  before  the 
Subcommittee  on  Finance  and  Hazardous  Materials, 
Committee  on  Commerce,  U.S.  House  of 
Representatives  on  April  10, 1997  ("Wallman 
Te.stimony"). 

'*  Division  of  Market  Regulation  ("Division"), 
Commission,  Market  2000:  An  Examination  of 
Current  Equity  Market  Developments  (Jan.  1994). 

'5  Congressman  Oxley  introduced  the  bill  for 
himself  and  Congresspersons  Markey,  Bliley, 
Gillmor,  Crapo,  Furse,  Largeut,  Ganske,  Boucher 

>BH.R.  1053,  105th  Cong.  1st  Sess.  (1997) 
(commonly  referred  to  as  the  "Common  Cents  Stock 
Pricing  Act  of  1997"). 

"  See  Floyd  Norris,  So  Long,  Fractions,  But 
Maybe  Not  Till  2000,  N.Y.  Times,  June  6, 1997,  at 
Dl. 

•"  See  Letter  from  Arthur  Levitt.  Chairman, 
Commission,  to  the  Honorable  John  D.  Dingell  and 
the  Honorable  Thomas  J.  Manton,  U.S.  House  of 
Representatives,  dated  July  25,  1997.  As  the  markets 
committed  to  move  to  decimal  pricing,  they  took 
the  interim  step  of  quoting  in  narrow  increments. 
See  e.g..  Securities  Exchange  Act  Release  Nos. 
38571  (May  5,  1997),  62  FR  25682  (May  9,  1997) 
(permitting  all  AMEX  equity  securities  selling  at  or 
above  $.25  to  trade  in  sixteenths);  38744  (June  18, 
1997).  62  FR  34334  (June  25,  1997)  (order  approving 
proposal  to  quote  in  sixteenths  on  the  NYSE);  38779 
(June  26,  1997),  62  FR  36328  (July  7,  1997).  (order 
approving  proposal  to  quote  in  sixteenths  on  the 


the  bill  was  not  taken  to  full  markup  in 
the  House  Commerce  Committee. 

On  May  8, 1998,  the  General 
Accounting  Office  ("GAO")  determined 
that  "(elnsuring  that  securities  industry 
systems  are  ready  for  the  Year  2000  is 
too  important  to  the  continued 
functioning  of  the  industry  to  risk 
failure  by  attempting  to  implement 
decimal  trading  before  the  Year  2000 
effort  is  completed."  '^  Chairman  Levitt, 
in  the  Commission's  response  to  the 
GAO  report,  concurred  in  this 
assessment.  20  Chairman  Levitt  noted  the 
importance,  however,  of  setting  a  date 
certain  by  which  the  markets  must  move 
to  decimal  pricing.  He  noted  that  the 
industry  should  strive  to  implement 
decimal  pricing  by  Jime  30,  2000.2>  In 
light  of  what  appears  to  be  a  successful 
resolution  of  the  Year  2000  problem,  the 
Commission  believes  that  the  industry's 
primary  technological  priority  should  be 
the  implementation  of  decimal  pricing. 

On  August  25,  1998,  Commission  staff 
requested  that  the  Participants  provide 
information  regarding  the  status  of  rule 
and  systems  changes  that  would  need  to 
be  adopted  to  implement  decimal 
pricing.22  The  Participants'  responses 
indicated  that  a  range  of  rules  and 
systems  would  require  modification  to 
accommodate  decimal  pricing.^s 


PHLX);  and  38678  (May  27,  1997),  62  FR  30363 
(June  3, 1997)  (changing4he  minimum  quotation 
increment  for  certain  Nasdaq  securities  to 
sixteenths). 

'3  Testimony  of  Thomas  J.  McCool,  Director, 
Financial  Institutions  and  Markets  Issues,  GAO, 
before  the  Subcommittee  on  Finance  and  Hazardous 
Materials,  Committee  on  Commerce,  U.S.  House  of 
Representatives  on  May  8,  1998.  The  GAO  also 
recommended  that  the  Commission,  in  directing  the 
securities  industry's  move  to  decimal  pricing, 
assess:  (1)  The  potential  impact  of  decimal  trading 
on  the  industry's  processing  and  communication 
capacity;  and  (2)  the  impact  on  market  regulations 
and  exchange  rules. 

20  While  confirming  the  importance  of  moving  to 
decimals  expeditiously,  he  stated  that  "the 
industry's  technological  priority  must  be  to  prepare 
for  Year  2000  readiness."  See  letter  from  Arthur 
Levitt,  Chairman,  Commission,  to  the  Honorable 
Ted  Stevens  and  the  Honorable  Fred  Thompson, 
U.S.  Senate,  and  to  the  Honorable  Dan  Burton  and 
the  Honorable  Bob  Livingston,  U.S.  House  of 
Representatives,  dated  July  20,  1999. 

"  See  letter  from  Richard  R.  Lindsay,  Director, 
Division,  Commission,  to  the  Participants,  dated 
August  25,  1998. 

23  See  e.g.,  letters  from  George  W.  Mann,  Jr., 
Senior  Vice  President  and  General  Counsel,  BSE 
Richard  R.  Lindsey,  Director,  Division, 
Commission,  dated  September  24,  1998  (citing,  in 
part,  the  need  for  possible  amendments  to  the 
Intermarket  Trading  System  Plan  and  exchange 
surveillance  procedures);  and  Charles  J.  Henry, 
President  and  Chief  Operating  Officer,  CBOE,  to 
Richard  R.  Lindsey,  Director,  Division, 
Commission,  dated  September  16,  1998 
(identifying,  in  part,  the  following  rules  that  would 
have  to  be  amended  or  reconsidered  as  a  result  of 
decimals:  Retail  Automatic  Execution  System 
operations,  crossing  orders,  and  priority  rules).  In 
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Because  many  of  these  rule  and  systems 
changes  will  have  an  impact  on  the 
securities  industry  as  a  whole,  the 
Participants  must  develop  a  coordinated 
plan  for  converting  to  decimal  pricing. 
To  ensiu-e  a  smooth  conversion  to 
decimal  pricing,  the  Commission  is 
therefore  directing  the  Participants  to 
develop  a  Decimals  Implementation 
Plan  and  submit  rule  changes  necessary 
to  implement  the  plan  to  the 
Commission. ^^ 

n.  Discussion 

Section  llA{a)(2)  of  the  Act^s  directs 
the  Commission,  having  due  regard  for 
the  public  interest,  the  protection  of 
investors,  and  the  maintenance  of  fair 
and  orderly  markets,  to  use  its  authority 
under  the  Act  to  facilitate  the 
establishment  of  a  national  market 
system  for  securities.  Section 
llA(a)(3)(B)  gives  the  Commission  the 
ability  to  authorize  or  require  by  order 
the  self- regulatory  organizations  "to  act 
jointly  *   *   *  in  planning,  developing, 
operating,  or  regulating  a  national 
market  system."  ^"^  This  authority 
enables  the  Commission  to  require  joint 
activity  that  otherwise  might  be  asserted 
to  have  an  impact  on  competition, 
where  the  activity  serves  the  public 
interest  and  the  interests  of  investors. ^^ 

The  Commission  believes  that 
decimal  pricing  could  benefit  investors 
by  enhancing  investor  comprehension, 
facilitating  globalization  of  our  markets, 
and  potentially  reducing  transactions 
costs,  depending  on  the  minimum  price 
variant  used.^a  These  benefits  in  turn 
will  further  the  national  market  system 


light  of  the  potential  impact  of  decimal  pricing  on 
the  industry's  processing  and  communication 
capacity,  the  SIA  commissioned  SRI  Consulting  to 
assess  the  impact  on  message  traffic  of  trading 
equities  and  options  in  decimals.  The  study 
projected  that  in  the  listed  equities  markets,  a 
nickel  minimum  price  variation  could  increase 
daily  quote  volume  by  3.5  percent,  while  a  penny 
minimum  price  variation  could  increase  quote 
volume  by  139  percent.  In  addition,  SRI  projects 
that,  by  the  end  of  2001 ,  options  message  traffic 
may  increase  by  as  much  as  257  percent  as  a  result 
of  decimal  pricing. 

^*  By  letter  dated  October  14,  1999.  the  AMEX, 
CBOE.  NASD,  PCX  and  PHLX  asked  the 
Commission  to  authorize  expressly  joint 
discussions  and  action  by  the  exchanges  regarding 
decimal  pricing.  See  letter  from  Colleen  P.  Mahoney 
to  Harvey  J.  Goldschmid,  General  Coimsel, 
Commission,  dated  October  14,  1999. 

25  15U.S.C.  78k-l(a)(2). 

26  15U.S.C.  78k-l(a)(3)B). 

^'  See,  e.g..  Securities  Exchange  Act  Release  No. 
41843  (Sept.  7,  1999),  64  FR  50126  (Sept.  15,  1999) 
(order  directing  options  exchanges  to  develop 
strategies  to  mitigate  quote  message  traffic);  and 
Securities  Exchange  Act  Release  No.  42029  (Oct.  19. 
1999).  64  FR  57674  (Oct.  26,  1999)  (order  directing 
options  exchanges  to  submit  an  intermarket  linkage 
plan). 

2*  As  discussed  above,  the  U.S.  securities  markets 
are  the  only  major  markets  not  using  decimals.  See' 
Wallman  Testimony,  supra  note  13. 


objectives  of  economically  efficient 
execution  of  securities  transactions  and 
fair  competition. 

In  light  of  the  ctjmplex  technical  and 
legal  issues-raised  by  the  industry-wide 
conversion  to  decimal  pricing,  a 
coordinated  industry  effort  is  necessary 
to  ensure  that  the  markets  continue  to 
operate  in  an  efficient,  orderly,  and  fair 
maimer  during  the  conversion  process. 
In  particular,  the  Participants  will  need 
to  convert  the  systems  governing  the 
quotation,  trading,  reporting  and 
surveillance  of  securities  traded  on  their 
marketplaces.  In  addition,  the 
Participants  may  need  to  discuss  the 
market-wide  impact  of  small  minimum, 
price  variations,  such  as  one  penny,  on 
trading  rules,  such  as  priority  and  trade- 
through  rules.  Similarly,  clearing 
agencies  will  need  to  modify  their 
systems  to  clear  and  settle  trades  priced 
in  decimals.  Entities  that  operate 
systems  that  link  the  different  markets 
or  disseminate  information,  such  as  the 
Intermarket  Trading  System  and  CTA, 
also  will  need  to  allow  for  quotation  and 
reporting  in  decimals.  Because 
information  is  processed  and  shared 
among  all  of  these  entities,  it  is 
imperative  that  all  market  participants 
convert  to  decimals  in  a  coordinated 
manner. 

The  Commission  therefore  finds  that 
the  public  interest  in  maintaining  fair 
and  orderly  markets  is  furthered  by 
requiring  the  Participants  to  work 
jointly  in  discussing,  developing,  and 
implementing  a  Decimals 
Implementation  Plan,  and  by  discussing 
the  plan  with  the  Interested  Parties.  To 
ensure  a  smooth  conversion  to  decimal 
pricing,  the  Commission  is  directing  the 
Participants  to  develop  a  Decimals 
Implementation  Plan  and  requiring  each 
Participant  to  submit  for  notice, 
comment  and  Commission 
consideration  the  rule  changes 
necessary  to  implement  the  plan. 

m.  Plan 

While  the  Commission  is  not 
mandating  the  details  of  a  Decimals 
Implementation  Plan,  the  plan  must 
provide  that  decimal  pricing  of  at  least 
some  equities  (and  options  on  those 
equities)  trading  on  the  Participants' 
markets  will  begin  no  later  than  July  3, 
2000,  and  decimal  pricing  of  all  equities 
and  options  on  the  Participants'  markets 
will  be  completed  within  six  months  of 
that  date.29  If  the  Participants  adopt  a 


phase-in  plan  for  implementing  decimal 
pricing,  rather  than  pricing  all  equities 
and  options  on  the  Participants'  markets 
in  decimals  on  July  3,  2000,  the  plan 
must  provide  specific  dates  by  which 
each  phase  will  be  completed  and 
identify  which  securities  will  be  priced 
in  decimals  diu-ing  each  phase.  The 
Decimals  Implementation  Plan  may  fix 
the  minimum  increment  during  the 
phase-in  period,  provided  that  the 
minimum  increment  is  no  greater  than 
five  cents  for  any  equity  priced  in 
decimals.  The  Commission  believes  that 
it  is  appropriate  for  the  Participants  to 
establish  a  minimum  increment  during 
the  phase-in  period  to  allow  the 
industry  to  make  a  smooth  transition  to 
decimal  pricing  and  to  determine  the 
impact  of  decimal  pricing  on  trading 
rules  and  inter-market  systems 
capacity.^" 

The  Commission  also  believes  that  the 
securities  industry  should  study  the 
impact  of  quoting  and  trading  in 
increments  smaller  than  a  nickel  on 
trading  patterns  and  capacity.  For 
example,  there  are  concerns  that  OPRA 
may  not  have  a  sufficient  capacity  to 
handle  increased  quote  traffic  resulting 
from  the  conversion  to  decimal  pricing 
and  other  market  changes. "  As  a  result, 
queuing  and  stale  quotes  may  become 
an  issue  if  quote  traffic  exceeds  OPRA's 
capacity.  ^2  Therefore,  in  the  event  that 
the  Participants  adopt  a  phase-in  plan 
using  a  minimum  increment  greater 
than  a  penny,  the  Participants  should 
also  concurrently  establish  a  pilot 
program  that  provides  for  selected 
securities  (equities  and  options  on  those 
equities)  to  be  traded  in  penny 
increments.  The  pilot  should  allow  the 
Participants  and  the  Commission  to 
evaluate  the  effect  of  smaller  trading 
increments  on  capacity  and  trading 
behavior.  The  pilot  should  run 
concurrently  with  the  phase-in  period 
and  should  be  considered  part  of  the 
Decimals  Implementation  Plan. 

Thirty  days  after  the  end  of  the  phase- 
in  period,  the  Participants  must  submit 
(1)  a  study  to  the  Commission  regarding 
the  impact  of  decimal  pricing  on  trading 
and  capacity,  including  the  impact  of 
the  pilot  program,  and  (2)  a 
recommendation  regarding  the  need  for 
uniform  minimum  increments,  if  any. 
The  recommendation  should  discuss 
whether  one  uniformn  minimum 
increment  should  be  adopted  or 


'^The  Commission  is  not  mandating  that  the 
phase-in  period  last  six  months.  Instead,  six  months 
is  the  maximum  time  period  for  phasing  in  decimal 
pricing.  After  considering  options  capacitv  studies 
and  after  discussions  with  the  industry,  the 
Commission  believes  that  six  months  provides 
adequate  time  for  the  Participants  to  make  an 


orderly  transition  to  decimal  pricing  while 
responding  to  changes  in  the  markets  that  could 
result  from  the  conversion  from  fractions  to 
decimals. 

'°  See  supra  note  23. 

^'  See  SIAC/SRl  Consulting.  Mitigating  Options 
Message  Traffic  Final  Report  (Dec.  14. 1999). 
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whether  differ  jnt  minimum  increments 
should  be  app  ied  and  the  criteria  by 
which  the  Pari  icipants  would  select 
securities  to  b  s  traded  in  those  various 
minimum  inci  ements.  Thirty  days  after 
submitting  the  ir  study  and 
recommendation,  and  absent 
Commission  a  :tion,  the  Participants 
individually  n  lUst  submit  for  notice, 
comment  and  Commission 
consideration  Droposed  rule  changes  to 
implement  th<  ir  individual  choice  of 
minimum  inci  ements  by  which  equities 
and  options  aie  quoted  and  traded  on 
their  respectiv  e  markets. 

It  is  hereby  i  irdered.  pursuant  to 
Section  llA(a  (3)(B)  of  the  Act,  ^'  that 
the  Participan  s  act  jointly  in 
discussing,  de  /eloping  and  submitting 
to  the  Commii  sion  a  Decimals 
Implementati(  n  Plan,  as  described 
above.  The  Pa  ticipants  are  ordered  to 
submit  to  the  i  Commission  a  Decimals 
Implementatic  n  Plan  for  the  equity  and 
options  marke  ts  no  later  than  45  days 
after  the  issua  ice  of  this  Order.  In 
addition,  each  Participant  is  ordered  to 
submit  for  not  ice,  comment  and 
Commission  c  ansideration  the  rule 
changes  neces  sary  to  implement  the 
Decimals  Imp  ementation  Plan  no  later 
than  60  days  £  fter  the  issuance  of  this 
Order.  ^'*  The  Participants  are  also 
directed  to  su  )mit  a  study  and 
recommendat  on,  as  described  in  this 
Order,  30  day  i  after  the  phase-in  period. 
In  addition,  alisent  Commission  action, 
30  days  follov  ing  the  submission  of  the 
study,  each  P«  rticipant  must  submit  rule 
menting  their  individual 
mum  pricing  increments 
for  their  respe  [:tive  markets  for  notice, 
comment  and  Commission 
consideration 

This  Order  vill  be  effective  until  such 
time  as  the  im  plementation  of  decimal 
pricing  is  con  pleted. 

By  the  Comm  is.sion. 
Margaret  H.  M(  Farland 

Deputy  Secreta,  y. 

|FR  Doc.  00-22  16  Filed  02-01-00;  8:4.5  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42348;  File  No.  SR-CHX- 
99-26] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Stock 
Exchange,  Inc.,  Relating  to  Listing  of 
Trust  issued  Receipts 

January  18,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  '  and  Rule  19b-4  thereunder,  - 
notice  is  hereby  given  that  on  December 
2, 1999,  the  Chicago  Stock  Exchange, 
Inc.  ("CHX"  or  "Exchange")  filed  with 
the  Secvu-ities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  and 
trade  a  trust  issued  receipt  based  on  the 
stocks  of  selected  biotechnology 
companies,  Biotech  HOLJDRs,  pursuant 
to  unlisted  trading  privileges  ("UTP"). 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CHX  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  October  22,  1999,  the  Commission 
approved  a  new  CHX  rule,  Article 


15  1I.S.C.  78s(b)(1). 
'  17CFR240.19l>-4. 


XXVIII,  3  Rule  27,  which  provides 
listing  standards  for  trust  issued 
receipts.  At  the  same  time,  the 
Conunission  authorized  the  Exchange  to 
list  and  trade  Internet  HOLDRs,  a 
particular  type  of  trust  issued  receipt.*        '^ 
As  noted  in  that  approval  order,  the 
Exchange  must  consult  with  the 
Commission  prior  to  listing  and  trading 
other  similarly  structured  products, 
including  trust  issued  receipts  based  on 
other  industries.  The  Exchange  now 
proposes  to  list  and  trade  a  new  type  of 
trust  issued  receipt,  Biotech  HOLDRs, 
pursuant  to  unlisted  trading  privileges. 

As  noted  in  the  CHX's  earlier 
submission,  trust  issued  receipts 
provide  investors  with  a  flexible,  cost- 
effective  way  to  purchase,  hold  and 
transfer  the  securities  of  one  or  more 
specified  companies.  Except  for  the 
individual  seciuities  that  are  deposited 
in  the  Biotech  HOLDRs  trust,  this  trust 
issued  receipt  is  structurally  identical  to 
the  Internet  HOLDRs  that  the 
Commission  has  already  approved  for 
listing  and  trading  on  the  Exchange. 

i.  Trust  Issued  Receipts  Generally 

Description.  Trust  issued  receipts  are 
negotiable  receipts  which  are  issued  by 
a  trust  representing  securities  of  issuers 
that  have  been  deposited  and  are  held 
on  behalf  of  the  holders  of  the  trust 
issued  receipts.  Trust  issued  receipts 
allow  investors  to  hold  securities 
investments  fi-om  a  variety  of  companies 
in  a  single,  exchange-traded  instrument 
that  represents  their  beneficial 
ownership  of  each  of  the  deposited 
securities,  evidenced  by  the  receipts. 
Holders  may  cancel  their  trust  issued 
receipts  at  any  time  to  receive  the 
deposited  securities. 

The  initial  offering  price  for  a  trust 
issued  receipt  will  be  established  on  the 
dates  the  receipts  are  priced  for  sale  to 
the  public.  The  amounts  of  deposited 
securities  for  each  round  lot  of  100  trust 
issued  receipts  will  be  determined  at  the 
beginning  of  the  marketing  period  and 
will  be  disclosed  in  the  prospectus  to 
investors. 


■'  All  references  in  this  filing  should  be  to  Article 
XXVIII.  not  XXVII,  pursuant  to  telephone 
conversation  between  Ellen  J.  Neely.  Vice  President 
and  General  Counsel,  CHX.  and  Heather  Traeger, 
Attorney.  Division.of  Market  Regulation,  SEC.  on 
December  21.  1999. 

■*  Securities  Exchange  Act  Release  No.  42056 
(October  22.  1999),  64  FR  58870  (November  1. 
1999). 
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Beneficial  owners  of  the  receipts  have 
■  the  same  rights  and  privileges  as  they 
would  have  if  they  beneficially  owned 
the  deposited  securities  outside  of  the 
trust  issued  receipt  program.  For 
example,  holders  of  the  receipts  have 
the  right  to  instruct  the  trustee  to  vote 
the  deposited  securities  evidenced  by 
the  receipts;  will  receive  reports, 
proxies  and  other  information  distrusted 
by  the  issuers  of  the  deposited  securities 
to  their  security  holders;  and  will 
receive  dividends  and  other 
distributions  if  any  are  declared  and 
paid  by  the  issuers  of  the  deposited 
securities  to  the  trustee,  net  of  any 
applicable  taxes  and  fees. 

Creation  of  a  Trust.  Trust  issued 
receipts  are  issued  by  a  trust  created 
pursuant  to  a  depositary  trust 
agreement.  After  the  initial  offering,  the 
trust  may  issue  additional  receipts  on  a 
continuous  basis  when  an  investor 
deposits  the  requisite  securities  with  the 
trust.  An  investor  in  trust  issued 
receipts  will  be  permitted  to  withdraw 
his  or  her  deposited  securities  upon 
delivery  to  the  trustee  of  one  or  more 
round-lots  of  100  trust  issued  receipts 
and  to  deposit  such  securities  to  receive 
trust  issued  receipts. 

ii.  Creation  of  Biotech  HOLDRs^ 

The  Biotech  HOLDRS  trust  was 
formed  under  a  depository  trust 
agreement,  dated  November  18,  1999, 
among  the  Bank  of  New  York,  as  trustee, 
Merrill  Lynch,  Pierce,  Fenner  &  Smith 
Incorporated,  other  depositors  and  the 
owners  of  the  trust  issued  receipts.  The 
Biotech  HOLDRs  trust  will  hold  shares 
of  common  stock  issued  by  20  specified 
companies  that  are  generally  considered 
to  be  involved  in  various  segments  of 
the  biotechnology  industry.  The  specific 
share  amounts  for  each  round-lot  of  100 
Biotech  HOLDRs  were  determined  as  of 
October  27,  1999,  as  that  the  initial 
weightings  of  each  underlying  security 
approximated  the  relative  market 
capitalization  of  the  specified 
companies,  subject  to  a  maximum 
weight  of  20%. 

The  deposited  securities  underlying 
the  Biotech  HOLDRs  are:  Amgen,  Inc. 
(AMGN),  Genentech,  Inc.  (DNA), 
Biogen,  Inc.  (BGEN),  Immunex 
Corporation  (IMNX),  PE  Corp.— PE 
Biosystems  Group  (PEB),  Medlmmune, 
Inc.  (MEDI),  Chiron  Corporation  (CHIR), 
Genzyme  Corporation  (GENZ),  Gilead 
Sciences,  Inc.  (GILD),  Sepracor  Inc. 
(SEPR),  IDEC  Pharmaceuticals 


'This  section  of  the  CHX's  submission,  as  well 
as  other  sections,  contains  information  about 
Biotech.  HOLDRs.  This  information  is  based  upon 
descriptions  included  in  the  Biotech  HOLDRs 
prospectus,  the  American  Stock  Exchange 
("Amex")  submissions  relating  to  its  proposal  to  list 
and  trade  Biotech  HOLDRs  and  the  Commission's 
order  approving  the  Amex  proposal. 


Corporation  (IDPH),  QLT  Phote 
Therapeutics  Inc.  (QLTI),  Millenium 
Pharmaceuticals,  Inc.  (MLNM), 
BioChem  Pharma  hic.  (BCHE), 
Affymetrix.  Inc.  (AFFX),  Human 
Genome  Sciences,  Inc.  (HGSI),  ICOS 
Corporation  (ICOS),  Enzon,  Inc.  (ENZN), 
Celera  Genomics  (CRA)  and  Alkermes, 
Inc.  (ALKS). 

The  twenty  companies  represented  by 
the  securities  in  the  portfolio  tmderlying 
the  Biotech  HOLDRs  trust  were  required 
to  meet  the  following  minimum  criteria: 
(1)  each  company's  common  stock  must 
be  registered  under  Section  12  of  the 
Exchange  Act;  (2)  the  minimum  public 
float  of  each  company  included  in  the 
portfolio  must  be  at  least  $150  million; 
(3)  each  security  must  be  either  listed  on 
a  national  securities  exchange  or  traded 
through  the  facilities  of  Nasdaq  and 
must  be  a  reported  national  market 
system  security;  (4)  the  average  daily 
trading  volimie  for  each  stock  must  be 
at  least  100,000  shares  during  the 
preceding  60-day  trading  period;  (5)  the 
average  daily  dollar  value  of  the  shares 
traded  during  the  preceding  60-day 
trading  period  must  be  at  least  $1 
million;  and  (6)  the  initial  weighting  of 
each  security  in  the  portfolio  must  be 
based  on  market  capitalization; 
however,  any  security  that  represents 
more  than  20%  of  the  receipt  value  on 
the  date  the  weighting  is  determined, 
must  be  reduced  to  no  more  than  20% 
of  the  receipt  value. 

In  addition,  each  of  the  companies 
whose  common  stock  is  included  in 
Biotech  HOLDRs  also  met  the  following 
criteria  when  they  were  selected  on 
October  27,  1999:  (l)  the  market 
capitalization  for  each  company  was 
equal  to  or  greater  than  $840  million;  (2) 
the  average  daily  trading  volume  for 
each  security  was  at  least  200,000  shares 
over  the  60  trading  days  prior  to  and 
including  October  27,  1999;  (3)  the 
average  daily  dollar  \^ue  of  the  shares 
traded  for  each  company  during  the 
sixty-day  trading  period  prior  to  and 
including  October  27,  1999  was  at  least 
$7.5  million;  and  (4)  each  company  was 
traded  on  a  national  securities  exchange 
or  Nasdaq/NM  for  at  least  ninety  days 
prior  to  October  27,  1999. 

iii.  Criteria  for  Initial  and  Continued 
Listing  of  Biotech  HOLDRs 

Initial  Listing.  Under  Article  XXVIII, 
Rule  27,  the  Exchange  must  establish  a 
minimum  nimiber  of  trust  issued 
receipts  that  is  required  to  be 
outstanding  on  the  date  trading  begins 
on  the  Exchange.  The  Exchange 
anticipates  that  a  minimimi  of  150,000 
Biotech  HOLDRs  will  be  required  to  be 
outstanding  when  CHX  trading  begins. 
The  Exchange  understands  that 
approximately  4.5  million  Biotech 


HOLDRS  were  outstanding  on 
November  24,  1999,  the  date  the 
receipts  were  first  traded  on  the  Amex. 

Continued  Listing.  Under  applicable 
listing  standards,  the  Exchange  will 
consider  the  suspension  of  trading  in,  or 
removal  from  listing  of,  Biotech 
HOLDRs  when  any  of  the  following 
circumstances  arise:  (1)  if  the  trust  has 
more  than  60  days  remaining  until 
termination  and  there  are  fewer  than  50 
record  and/or  beneficial  holders  of  the 
trust  issued  receipts  for  30  or  more 
consecutive  trading  days;  (2)  if  the  trust 
has  fewer  than  50,000  receipts  issued 
and  outstanding;  (3)  if  the  market  value 
of  the  receipts  issued  and  outstanding  is 
less  than  $1 ,000,000;  or  (4)  if  any  other 
event  occurs,  or  any  other  condition 
exist,  which,  in  the  opinion  of  the 
Exchange,  makes  further  trading  on  the 
Exchange  inadvisable.  These  flexible 
criteria  allow  the  Exchange  to  avoid 
delisting  trust  issued  receipts  (leading  to 
a  possible  termination  of  the  trust) 
because  of  relatively  brief  fluctuations 
in  market  conditions  that  may  cause  the 
number  of  holders  to  vary. 

The  Exchange  will  not,  however,  be 
required  to  suspend  or  delist  from 
trading,  based  on  the  above  factors,  any 
trust  issued  receipts  for  a  period  of  one 
year  after  the  initial  listing  of  those  trust 
issued  receipts  for  trading  on  the 
Exchange. 

If  the  nimiber  of  companies 
represented  by  the  deposited  securities 
drops  to  less  tban  nine,  and  each  time 
thereafter  the  number  of  companies  is 
reduced,  the  Exchange  will  consult  with 
the  Commission  to  confirm  the  * 

appropriateness  of  continued  listing  of 
the  trust  issued  receipts.  ■ 

iv.  Exchange  Rules  and  Procedures 
Applicable  to  the  Trading  of  Biotech 
HOLDRs 

Trust  issued  receipts,  including 
Biotech  HOLDRs,  are  considered 
"seciuities"  tmder  the  Rules  of  the 
Exchange  and  are  subject  to  all 
applicable  trading  rules,  including  the 
provisions  of  Article  XX,  Rule  40  ("ITS 
'Trade-Throughs'  and  'Locked 
Markets"  "),  which  prohibit  CHX 
members  from  initiating  trade-throughs 
for  ITS  securities,  as  well  as  rules 
governing  priority,  parity  and 
precedence  of  orders,  ma^ke^  volatility- 
related  trading  halt  provisions  and 
responsibilities  of  the  assigned 
specialist  firm. «  Exchange  equity 
margin  rules  will  apply. 


•■  There  are  two  exceptions  to  this  general 
principle.  First,  because  trust  issued  receipts  are 
traded  only  in  round  lots  (or  round-lot  multiples), 
the  Exchange's  rules  relating  to  odd-lot  executions 
will  not  apply.  Additionally,  the  Exchange 
understands  that  the  Commission  has  provided  an 

Continued 


5008 


Federal  Register / Vol.  65,  No.  22 /Wednesday.  February  2.  2000 /Notices 


Biotech  HO  Ds  will  trade  in  the 
minimum  fractional  increments 
described  in  C«X  Article  XX,  Rule  22. 
To  the  extent  I  lat  Biotech  HOLDRs  are 
also  traded  on  the  Amex,  those  receipts 
will  trade  at  a  minimum  variation  of 
Vifith  of  $1.00  trust  issued  receipts 
selling  at  or  above  $.25  and  V32nd  of 
$1.00  for  for  tl  ose  selling  below  $.25.  If 
the  trust  issuei  1  receipts  are  traded  on 
any  other  excl  ange  or  are  exclusively 
listed  on  the  CHX,  different  minimum 
fractional  incr  sments  may  apply. 

The  Exchan  ;e's  surveillance 
procedures  foi  Biotech  HOLDRs  will  be 
similar  to  the  )rocedures  used  for 
portfolio  depo  iitory  receipts  and  will 
incorporate  an  d  rely  upon  existing  CHX 
surveillance  s]  stems. 

Prior  to  the  :ommencement  of  trading 
of  Biotech  HO  JDRs  and  any  other  trust 
issued  receipt,  the  Exchange  will 
distribute  a  cii  cular  to  its  members  and 
member  organ  izations  alerting  them  to 
the  unique  chi  iracteristics  of  trust 
receipts,  including  the  fact  that  trust 
issued  receipti  are  not  individually 
redeemable.  T  le  circular  will  also 
confirm  that  t  ust  issued  receipts  are 
subject  to  the  exchange's  rule  relating  to 
trading  halts  c  ue  to  extraordinary 
market  volatil  ty  (Article  IX.  Rule  lOA) 
and  that  the  u  iderlying  securities 
included  in  th  a  trust  are  subject  to  the 
Exchange's  ru  e  which  allows  Exchange 
officials  to  hal  >.  trading  in  specific 
securities,  im<  er  certain  circxmistances 
(Article  IX,  Ri  le  10(b)).  The  circular 
will  advise  m(  mbers  that,  in  exercising 
the  discretion  described  in  Article  IX, 
Rule  10(b).  ap  )ropriate  Exchange 
officials  may  ( onsider  a  variety  of 
factors,  incluc  ing  the  extent  to  which 
trading  is  not  occiuring  in  an 
underlying  se  :urity  and  whether  other 
imusual  cond  tions  or  circumstances 
detrimental  tc  the  maintenance  of  a  fair 
and  orderly  m  arket  are  present. 

v.  Disclosure  i  o  Customers 


As  with 
Exchange  wi 
provide  all 
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receipts  with 
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also  notes  tha 
laws,  all 
receipts  who 
offering  are 
prospectus 
purchasing  a 
directly  from 
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exemption  from 
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Internet  HOLDRs,  the 

require  its  members  to 
pu  rchasers  of  newly  issued 
HOLORs  and  other  trust  issued 
prospectus  for  that  series 
receipts.  The  Exchemge 
,  under  .federal  securities 
inve^ors  in  trust  issued 
)urchase  in  the  initial 
re  quired  to  receive  a 
that  any  person 
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short  sale  rule.  Rule  lOa-1 
transactions  in  Internet  HOLDRs. 
.  To  the  extent  that  this 
plies  to  Biotech  HOLDRs.  the 

3  a  notice  to  its  members 

of  the  exemption. 


vmderlying  securities  to  the  trust)  is  also 
required  to  receive  a  prospectus. 

vi.  Trading  of  Biotech  HOLDRs 

General  Information.  Trust  issued 
receipts  are  unleveraged  instruments 
and  therefore  do  not  possess  many  of 
the  attributes  of  stock  index  options. 
The  Exchange  believes  that  the  level  of 
risk  involved  in  the  purchase  and  sale 
of  trust  issued  receipts  is  almost 
identical  to  the  risk  involved  in  the 
purchase  or  sale  of  the  common  stocks 
presented  by  the  receipt. 

The  Exchange  believes  that  trust 
issued  receipts  will  not  trade  at  a 
material  discount  or  premium  to  the 
assets  held  by  the  issuing  trust.  The 
Exchange  represents  that  the  arbitrage 
process — which  provides  the 
opportunity  to  profit  differences  in 
prices  of  the  same  or  similar  securities 
(e.g.,  the  trust  issued  receipts  and  the 
portfolio  of  deposited  securities), 
increases  the  efficiency  of  the  markets 
and  serves  to  prevent  potentially 
manipulative  efforts — should  promote 
correlative  pricing  between  the  trust 
issued  receipts  and  the  deposited 
securities.  If  the  price  of  trust  issued 
receipts  deviates  enough  from  the 
portfolio  of  deposited  securities  to 
create  a  material  discount  or  premium, 
and  arbitrage  opportunity  is  created 
allowing  the  arbitrageur  to  either  buy 
trust  issued  receipts  at  a  discount, 
immediately  cancel  them  in  exchange 
for  the  deposited  securities  and  sell  the 
shares  in  the  cash  market  at  a  profit,  or 
sell  the  trust  issued  receipts  short  at  a 
premium  and  buy  the  securities 
represented  by  the  receipts  to  deposit  in 
exchange  for  the  trust  issued  receipts  to 
deliver  against  the  short  position.  In 
both  instances,  the  arbitrageur  locks  in 
a  profit  and  the  markets  move  back  into 
line. 

Issuance  and  Cancellation  of  Biotech 
HOLDRs.  A  round  lot  of  100  Biotech 
HOLDRs  represents  a  holder's 
individual  and  undivided  beneficial 
ownership  interest  in  the  whole  number 
of  securities  represented  by  the  receipt. 
The  trust  will  issue  and  cancel,  and  an 
investor  may  obtain,  hold,  trade  and 
surrender,  Biotech  HOLDRs  only  in  a 
round  lot  of  100  trust  issued  receipts 
and  round-lot  multiples.^  Nevertheless, 
the  bid  and  asked  prices  will  be  quoted 
on  a  per  receipt  basis.  The  trust  will 


'  Because  Internet  HOLDRs  may  be  acquired,  held 
or  transferred  only  in  round-lot  amounts  (or  round- 
lot  multiples)  of  100  receipts,  orders  for  less  than 
a  round  lot  (but  not  around-lot  multiple)  will  be 
filled  to  the  extent  of  the  largest  round-lot  multiple, 
rejecting  the  remaining  odd  lot.  For  example,  an 
order  50  trust  issued  receipts  will  be  rejected  and 
an  order  for  1 ,050  trust  issued  receipts  will  be 
executed  in  part  (1,000)  and  rejected  in  part  (50). 


issue  additional  receipts  on  a 
continuous  basis  when  an  investor 
deposits  the  required  securities  with  the 
trust. 

An  investor  may  obtain  trust  issued 
receipts  by  either  purchasing  them  on 
an  exchange  or  by  delivering  to  the 
trustee,  during  normal  business  hours, 
the  underlying  securities  evidencing  a 
round  lot  of  trust  issued  receipts.  The 
trustee  will  charge  investors  an  issuance 
fee  of  up  to  $10  for  each  round  lot  of 
100  trust  issued  receipts.  An  investor 
may  cancel  trust  issued  receipts  and 
wiUidraw  the  deposited  securities  by 
delivering  a  round  lot  or  round-lot 
multiple  of  the  trust  issued  receipts  to 
the  trustee,  during  normal  business 
hours.  The  trustee  will  charge  investors 
a  cancellation  fee  of  up  to  $10  for  each 
round  lot  of  100  trust  issued  receipts. 
Lower  charges  may  be  assigned  based 
on  the  volume,  fi-equency  and  stze  of 
issuances  and  cancellations.  According 
to  the  prospectus,  the  trustee  expects 
that,  in  most  cases,  it  will  deliver  the 
deposited  securities  within  one  business 
day  of  the  withdrawal  request. 

Maintenance  of  the  Biotech  HOLDRs 
Portfolio.  Except  when  a  reconstitution 
event  occurs,  as  described  below,  the 
securities  represented  by  a  trust  issued 
receipt  will  not  change.^  According  to 
the  Biotech  HOLDRs  prospectus,  under 
no  circumstances  will  a  new  company 
t)e  added  to  the  group  of  issuers  of  the 
underlying  securities. 

Reconstitution  Events.  As  described 
in  the  Biotech  HOLDRs  prospectus,  the 
securities  underlying  the  trust  issued 
receipts  will  be  automatically 
distributed  to  the  beneficial  owners  of 
the  receipts  in  four  circimistances, 
called  "reconstitution  events": 

(1 )  If  the  issuer  of  the  underlying 
securities  no  longer  has  a  class  of 
common  stock  registered  under  Section 
12  of  the  Act.  then  its  securities  will  no 
longer  be  an  underlying  security  and  the 
trustee  will  distribute  the  shares  of  that 
company  to  the  owners  of  the  trust 
issued  receipts; 

(2)  If  the  Commission  finds  that  an 
issuer  of  underlying  securities  should  be 
registered  as  an  investment  company 
under  the  Investment  Company  Act  of 
1940.  and  the  trustee  has  actual 
knowledge  of  the  Commission's  finding, 
then  the  trustee  will  distribute  the 
shares  of  that  company  to  the  owrners  of 
the  trust  issued  receipts; 


*Even  if  a  reconstitution  event  does  not  occur, 
the  number  of  each  security  represented  in  a  receipt 
may  change  due  to  certain  corporate  events  such  as 
stock  splits  or  reverse  stock  splits  on  the  deposited 
securities  and  the  relative  weightings  among  the 
deposited  securities  may  change  based  on  the 
current  market  price  of  the  deposited  securities. 
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(3)  If  the  underlying  securities  of  an 
issuer  cease  to  be  outstanding  as  a  result 
of  a  merger,  consolidation  or  other 
corporate  combination,  the  trustee  will 
distribute  the  consideration  paid  by  and 
received  from  the  acquiring  company  to 
the  beneficial  owners  of  the  trust  issued 
receipts,  unless  the  merger, 
consolidation  or  other  corporate 
combination  is  between  companies 
whose  securities  are  already  included  in 
the  trust  issued  receipts  as  underlying 
securities  and  the  consideration  paid  is 
additional  underlying  securities,  in 
which  case  the  additional  securities  will 
be  deposited  into  the  trust;  and 

(4)  If  an  issuer's  underlying  securities 
are  delisted  from  trading  on  a  national 
securities  exchange  or  Nasdaq  and  are 
not  listed  for  trading  on  another 
national  securities  exchange  or  through 
Nasdaq  within  five  business  days  from 
the  date  the  securities  are  delisted. 

As  described  in  the  prospectus,  if  a 
reconstituion  event  occurs,  the  trustee 
will  deliver  the  underlying  seciu-ity  to 
the  investor  as  promptly  as  practicable 
after  the  date  that  the  trustee  has 
knowledge  of  the  occurrence  of  a 
reconstitution  event. 

Termination  of  the  Trust.  As 
described  in  the  Biotech  HOLDRs 
prospectus,  the  trust  will  terminate  on 
the  earliest  of  the  following  occurrences: 
(1)  If  the  trust  issued  receipts  are 
delisted  from  the  Amex  and  are  not 
listed  for  trading  on  another  national 
securities  exchange  or  through  Nasdaq 
within  five  business  days  from  the  date 
the  receipts  are  delisted;  (2)  if  the 
trustee  resigns  and  no  successor  trustee 
is  appointed  by  the  initial  depositor 
within  60  days  from  the  date  the  trustee 
provides  notice  to  the  initial  depositor 
of  its  intent  to  resign;  (3)  if  75%  of  the 
beneficial  owners  of  outstanding  trust 
issued  receipts  (other  than  Merrill 
Lynch,  Pierce,  Fenner  &  Smith 
Incorporated)  vote  to  dissolve  and 
liquidate  the  trust;  or  (4)  December  31, 
2039.  If  a  termination  event  occurs,  the 
trustee  will  distribute  the  underlying 
securities  to  beneficial  owners  as 
promptly  as  practicable  after  the 
termination  event. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act^  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  will  impose  any 
inappropriate  biu-den  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to    ~ 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-99-26  and  should  be 
submitted  by  [insert  date  21  days  from 
date  of  publication). 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

A.  Generally 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requfrements  of  Section  6(b)(5)  of 
the  Act '"  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
"Commission  finds,  as  it  did  in  the 
orders  approving  the  listing  and  trading 
of  trust  issued  receipts  generally,  and 
hitemet  HOLDRs  and  Biotech  HOLDRs 
specifically,"  that  the  proposal  to  list 


and  trade  Biotech  HOLDRs  will  provide 
investors  with  a  convenient  and  less 
expensive  way  of  participating  in  the 
securities  markets.  The  proposal  should 
advance  the  public  interest  by  providing 
investors  with  increased  flexibility  in 
satisfying  their  investment  needs  by 
allowing  them  to  purchase  and  sell  a 
single  security  replicating  the 
performance  of  a  broad  portfolio  of 
biotechnology  stocks  at  negotiated 
prices  throughout  the  business  day. 
Accordingly,  the  Commission  finds  that 
the  proposal  will  facilitate  transactions 
in  seciuities,  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  '^ 

The  Commission  believes  that  trust 
issued  receipts  will  provide  investors 
with  an  alternative  to  trading  a  broad 
range  of  securities  on  an  individual 
basis,  and  will  give  investors  the  ability 
to  trade  trust  issued  receipts 
representing  a  portfolio  of  securities 
continuously  throughout  the  business 
day  in  secondary'  market  transactions  at 
negotiated  prices.  Trust  issued  receipts 
will  allow  investors  to:  (1)  Respond 
quickly  to  changes  in  the  overall 
securities  markets  generally  and  for  the 
industrv'  represented  by  a  particular 
trust;  (2)  trade,  at  a  price  disseminated 
on  a  continuous  basis,  a  single  security 
representing  a  portfolio  of  securities  that 
the  investor  owns  beneficially;  (3) 
engage  in  hedging  strategies  similar  to 
those  used  by  institutional  investors;  (4) 
reduce  transaction  costs  for  trading  a 
portfolio  of  securities;  and  (5)  retain 
beneficial  ownership  of  the  securities 
underlying  the  trust  issued  receipts. 

Although  trust  issued  receipts  are  not 
leveraged  instruments,  and,  therefore, 
do  not  possess  any  of  the  attributes  of 
stock  index  options,  their  prices  will  be 
derived  and  based  upon  the  securities 
held  in  thefr  respective  trusts. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  trust  issued 
receipts  is  similar  to  the  risk  involved 
in  the  purchase  or  sale  of  traditional 
common  stock,  with  the  exception  that 
the  pricing  mechanism  for  trust  issued 
receipts  is  based  on  a  basket  of 


9  15  U.S.C.  78f(b)(5). 


'"15  U.S.C.  78f(b)(5). 

"See  Securities  Exchange  Act  Release  No.  41892 
(September  21. 1999),  64  FR  52559  (September  29. 
1999)  (approving  listing  and  trading  of  trust  issued 
receipts  and  Internet  HOLDRs  on  the  Amex); 
Securities  Exchange  Act  Release  No.  42159 
(November  19,  1999),  64  FR  66947  (November  30. 
1999)  (approving  listing  and  trading  of  Biotech 


HOLDRs  on  the  Amex);  and  Securities  Exchange 
Act  Release  No.  42056  (October  22.  1999).  64^FR 
58870  (November  1.  1999)  (approving  listing  and 
trading  of  trust  issued  receipts  and  Interne! 
HOLDRs  on  the  CHX  pursuant  to  LTT). 

''In  approving  this  rule,  the  Commission  notes 
that  it  has  also  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 
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securities.' '  ^  evertheless,  the 
Commission  I  elieves  that  the  unique 
nat\u«  of  trusi  issued  receipts  raises 
certain  produi  :t  design,  disclosure, 
trading,  and  a  ther  issues. 

B.  Trading  of  Frust  Issued  Receipts — 
Listing  and  U  "P 

The  Commi  ssion  finds  that  the  CHX's 
proposal  to  tri  ide  Biotech  HOLDRs 
meets  all  of  th  e  specific  criteria  and 
listing  standaj  ds  that  were  approved  in 
the  Amex  ord  ;r  approving  the  listing 
and  trading  ol  Biotech  HOLDRs, 
pursuant  to  U  IT.  '*  Biotech  HOLDRs  are 
equity  securit  es  that  will  be  subject  to 
the  full  panop  ly  of  CHX  rules  governing 
the  trading  of  equity  securities  on  the 
CHX,  including,  among  others,  rules 
governing  the  priority,  parity  and 
precedence  ol  orders,  responsibilities  of 


the  specialist 


I  tr  p, 


' '  The  Commissi 
trading  of  the 
nr  pursuant  to 
securities  falls  to 
because  the 
reflect  a  cross 
Accordingly,  the 
Commission  con 
the  trust  has 
and  for  each  sul 

^*  See  supra. 

"Trading  rule 
odd-lot  trading 
receipts  only  can 


account  opening  and 


customer  suit  ibility  requirements,  and 
the  election  o  a  stop  or  limit  order.  '^ 

In  addition  the  delisting  criteria 
allows  the  CV  X  to  consider  the 
suspension  of  trading  and  the  delisting 
of  a  trust  issui  (d  receipt  if  an  event 
occurred  that  made  further  dealings  in 
such  securitie  >  inadvisable.  This  will 
give  the  CHX  lexibility  to  delist  trust 
issued  receipt  s  if  circumstances  warrant 
such  action.  C  HX's  proposal  also 
provides  proc  edures  to  halt  trading  in 
trust  issued  n  ceipts  in  certain 
enumerated  c  rcumstances. 

Moreover,  i[i  approving  this  proposal, 
the  Commissi  an  notes  the  Exchange's 
representatioi  i  that  Biotech  HOLDRs 
will  not  trade  at  a  material  discount  or 
premium  in  r  dation  to  the  overall  of  the 
trusts'  assets  1  lecause  of  potential 
arbitrage  oppi  trtunities.  The  Exchange 
represents  th?  t  the  potential  for 
arbitrage  shot  Id  keep  the  market  price 
of  a  trust  issu  sd  receipt  comparable  to 
the  overall  va  ue  of  the  deposited 
securities. 

Furthermode,  the  Commission 
believes  that  I  he  Exchange's  proposal  to 
trade  trust  iss  ied  receipts  in  minimum 
fractional  incements  of  l/16th  of  $1.00 
is  consistent  vith  the  Act.  The 
Commission  telieves  that  such  trading 
should  enhar  ce  market  liquidity,  and 
should  promt  te  more  accurate  pricing, 


on  has  concerns  about  continued 
trujt  issued  receipts  whether  listed 
.  if  the  number  of  component 
level  below  nine  securities, 
receibts  may  no  longer  adequately 
set  [ion  of  the  selected  industry. 
"HX  has  agreed  to  consult  the 
ming  continued  trading,  once 
few4r  than  nine  component  securities, 
bi  Bquent  loss  of  a  security  thereafter. 


nite  11. 


pertaining  to  the  availability  of 
not  apply  because  trust  issued 
be  traded  in  round-lots. 


tighter  quotations,  and  reduced  price 
fluctuations.  The  Commission  also 
believes  that  such  trading  should  allow 
customers  to  receive  the  best  possible 
execution  of  their  transactions  in  trust 
issued  receipts. 

Finally,  the  CHX  has  developed 
surveillance  procedures  for  trust  issued 
receipts  that  incorporate  and  rely  upon 
existing  CHX  surveillance  procedures 
governing  equities.  The  Commission 
believes  that  these  surveillance 
procedures  are  adequate  to  address 
concerns  associated  with  listing  and 
trading  of  Biotech  HOLDRs,  including 
any  concerns  associated  with 
purchasing  and  redeeming  round-lots  of 
100  receipts.  Accordingly,  the 
Commission  believes  that  the  rules 
governing  the  trading  of  trust  issued 
receipts  provide  adequate  safeguards  to 
prevent  manipulative  acts  and  practices 
and  to  protect  investors  and  the  public 
interest. 

C.  Disclosure  and  Dissemination  of 
Information 

The  Commission  believes  that  the 
Exchange's  proposal  will  ensure  that 
investors  have  information  that  will 
allow  them  to  be  adequately  apprised  of 
the  terms,  characteristics,  and  risks  of 
trading  trust  issued  receipts.  The 
prospectus  will  address  the  special 
characteristics  of  Biotech  HOLDRs, 
including  a  statement  regarding  their 
redeemability  and  method  of  creation. 
The  Commission  notes  that  all  investors 
in  Biotech  HOLDRs  who  purchase  in  the 
initial  offering  will  receive  a  prospectus. 
In  addition,  anyone  purchasing  Biotech 
HOLDRs  directly  ft-om  the  trust  (by 
delivering  the  underlying  securities  to 
the  trust)  will  also  receive  a  prospectus. 
Finally,  all  CHX  member  firms  who 
purchase  Biotech  HOLDRs  from  the 
trust  for  resale  to  customers  must 
deliver  a  prospectus  to  such  customers. 

The  Commission  also  notes  that  upon 
the  initial  listing  of  any  trust  issued 
receipts,  the  Exchemge  will  issue  a 
circular  to  its  members  explaining  the 
unique  characteristics  and  risks  of  this 
type  of  security.  The  circular  also  notes 
the  Exchange  members'  prospectus 
delivery  requirements,  and  highlights 
the  characteristics  of  Biotech  HOLDRs. 
The  circular  also  will  inform  members 
of  Exchange  policies  regarding  trading 
halts  in  Biotech  HOLDRs. 

D.  Accelerated  Approval 

CHX  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  in  the  Federal 
Register.  The  Commission  believes  that 
the  Exchange's  proposal  to  trade  Biotech 


HOLDRs  pursuant  to  UTP  privileges, 
will  provide  investors  with  a  convenient 
and  less  expensive  ways  of  participating 
in  the  securities  markets.  The 
Commission  believes  that  the  proposed 
rule  change  could  produce  added 
benefits  to  investors  through  the 
increased  competition  between  other 
market  centers  trading  the  products. 
Specifically,  the  Commission  believes 
that  by  increasing  the  availability  of 
trust  issued  receipts,  and  in  particular 
Biotech  HOLDRs,  as  an  investment  tool, 
the  CHX's  proposal  should  help  provide 
investors  with  increased  flexibility  in 
satisfying  their  investment  needs.  This 
is  achieved  by  allowing  investors  to 
purchase  and  sell  a  single  secvurity 
replicating  the  performance  of  a  broad 
portfolio  of  stocks  at  negotiated  prices 
throughout  the  business  day.  The 
Commission  notes,  however,  that, 
notwithstanding  approval  of  the  listing 
standards  for  Biotech  HOLDRs,  other 
similarly  structured  products,  including 
trust  issued  receipts  based  on  other 
industries,  will  require  review  by  the 
Commission  prior  to  being  traded  on  the 
Exchange.  Moreover,  additional  series 
cannot  be  listed  by  the  Exchange  prior 
to  contacting  Division  staff.  In  addition, 
the  CHX  may  be  required  to  submit  a 
rule  filing  prior  to  trading  a  new  issue 
or  series  on  the  Exchange. 

As  noted  above,  the  Commission  has 
approved  the  listing  and  trading  of 
Biotech  HOLDRs  at  the  Amex,  under 
rules  that  are  substantially  similar  to 
CHX  Article  XXVIII,  Rule  27.  The 
trading  requirements  of  trust  issued 
receipts  at  the  CHX  are  substantially 
similar  to  the  trading  requirements  of 
trust  issued  receipts  at  the  Amex.  The 
Commission  published  those  rules  in 
the  Federal  Register  for  the  full  notice 
and  conunent  period.  No  comments 
were  received  on  the  proposed  rules, 
and  the  Commission  found  them 
consistent  with  the  Act.'^The 
Commission  believes  that  the  trading  of 
this  product  raises  no  new  regulatory 
issues  and,  except  for  the  composition 
of  securities  deposited  in  trust,  the 
Biotech  HOLDRs  are  structurally  the 
same  as  the  Internet  HOLDRs  trust 
issued  receipts  previously  approved  by 
the  Commission  by  listing  and  trading 
on  the  Amex  and  CHX.  Accordingly,  the 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date     ■ 
of  publication  of  notice  of  the  filing 
thereof  in  the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^that  the 


'"  See  supra,  note  11. 
"15U.S.C.  78s(b)(2l. 
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proposed  rule  change  {SR-CHX-99-26), 
is  hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  00-2287  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  801(M)1-M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 

DATES:  Submit  comments  on  or  before 
April  3,  2000. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimate  is 
accurate,  and  if  there  are  ways  to 
minim\^e  the  estimated  burden  and 
^  enhance  the  quality  of  the  collections,  to 
Gregory  Diercks,  Y2K  Loan  Program 
Manager,  Office  of  Financial  Assistance, 
Small  Business  Administration,  409  3rd 
Street,  S.W.,  Suite  8100. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Davidson,  Accountant,  202- 
205-7661  or  Curtis  B.  Rich, 
Management  Analyst,  202-205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Amendments  to  License 
Application". 

Form  No:  415C. 

Description  of  Respondents:  Small 
Business  Investment  Companies. 

Annual  Responses:  1,200. 

Annua]  Burden:  300. 

Title:  "Request  for  Information 
Concerning  Portfolio  Financing". 

Form  No:  857. 

Description  of  Respondents:  Small 
Business  Investment  Companies. 

Annual  Responses:  2,160. 

Annual  Burden:  2,160. 

Title:  "Request  for  Information 
Concerning  Portfolio  Financing". 

Fonn  No:  860. 

Description  of  Respondents:  Small 
Business  Investment  Companies. 

Annual  Responses:  1,500. 


Annual  Burden:  750. 

lacqueline  White, 

Chief,  Administrative  Information  Brancit. 
[FR  Doc.  00-2268  Filed  2-1-00;  8:45  am] 
BILUNG  CODE  802S-01-P 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2000-6795] 

Towing  Safety  Advisory  Committee 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Towing  Safety  Advisory 
Committee  (TSAC)  and  its  working 
groups  will  meet  to  discuss  various 
issues  relating  to  shallow-draft  inland 
and  coastal  waterway  navigation  and 
towing  safety.  All  meetings  will  be  open 
to  the  public. 

DATES:  TSAC  will  meet  on  Thursday, 
March  16,  2000  from  8  a.m.  to  12:30 
p.m.  The  working  groups  will  meet  on 
Wednesday,  March  15,  2000,  from  9 
a.m.  to  3:30  p.m.  These  meetings  may 
close  early  if  all  business  is  finished. 
Written  material  and  requests  to  make 
oral  presentations  should  reach  the 
Coast  Guard  on  or  before  March  7,  2000. 
Requests  to  have  a  copy  of  yoiu-  material 
distributed  to  each  member  of  the 
committee  or  working  groups  should 
reach  the  Coast  Guard  on  or  before 
March  3,  2000. 

ADDRESSES:  TSAC  will  meet  in  room 
2415,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC.  The  working  groups  will  begin 
meeting  in  the  same  room  and  may 
move  to  separate  spaces  designated  at 
that  time. 

Send  written  material  and  requests  to 
make  oral  presentations  to  Mr.  Gerald  P. 
Miante,  Commandant  (G-MSO-1), 
Room  1210,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerald  P.  Miante,  Assistant  Executive 
Director,  TSAC,  telephone  202-267- 
0229,  fax  202-267-4570,  or  e-mail  at: 
gmiante@comdt.uscg.mil. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  Meetiiig 

The  agenda  tentatively  includes  the 
following: 

(1)  Report  of  the  Voyage  Planning  Work 
Group. 


(2)  Report  of  the  Electronic  Charting  Work 
Group. 

(3)  Report  from  the  Tug  Assistance  and 
Remote  Anchor  Release  Work  Group. 

(4)  Report  of  the  Communications  Work 
Group. 

(5)  Report  of  the  Casualty  Analysis  Work 
Group. 

(6)  Status  on  Cargo  Securing  Practices. 

(7)  Project  update  on  the  Interim  Rule  (IR) 
"Licensing  and  Manning  for  Officers  of 
Towing  Vessels". 

(8)  Project  update  qonceming  Current 
Initiatives  Regarding  Crew  Alertness. 

(9)  Project  update  on  the  Automated 
Information  System  (AIS). 

(10)  Project  update  on  the  International 
Maritime  Information  Safety  System  (IMISS). 

(11)  Discussion  on  (a)  two  task  statements: 
Cargo  Securing  and  Barge  Structural  Failure: 
and  (b)  unique  features  of  the  harbor 
services/ship  assist  sector. 

Procedural 

All  meetings  are  open  to  the  public.  Please 
note  that  the  meetings  may  close  early  if  all 
business  is  finished.  At  the  Chair's 
discretion,  members  of  the  public  may  make 
oral  presentations  during  the  meetings.  If  you 
would  like  to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Assistant 
Executive  Director  no  later  than  March  7, 
2000.  Written  material  for  distribution  at  a 
meeting  should  reach  the  Coast  Guard  no 
later  than  March  3.  2000.  If  you  would  like 
a  copy  of  your  material  distributed  to  each 
member  of  the  committee  or  working  groups 
in  advance  of  a  meeting,  please  submit  25 
copies  to  the  Assistant  Executive  Director  no 
later  than  February  28,  2000. 

Information  on  Services  for  Individuals  with 
Disabilities 

For  information  on  facilities  or  services  for 
individuals  with  disabilities  or  to  request 
special  assistance  at  the  meetings,  contact  the 
Assistant  Executive  Director  as  soon  as 
possible. 

Dated:  lanuary  24,  2000. 
)oseph  I.  Angelo, 

Director  of  Standards.  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  00-2146  Filed  2-1-00;  8:45  am] 
BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  (AC)  23- 
XX-32,  Installation  of  Terrain 
Awareness  and  Warning  System 
(TAWS)  Approved  Under  TSO-C151a 
for  Part  23  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of 
proposed  Advisory  Circular  (AC)  AC 
23-XX-32  and  request  for  comments^ 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
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projjosed  Advisory  Circular 
,  Installation  of  Terrain 
Warning  System 
App^ved  Under  TSO-Cl51a 
anes.  This  AC 
acceptable  means,  but  not 
meaj^s.  of  obtaining  FAA 
approval  for  the 
a  TAWS  that  has  been 
Technical  Standard 
(TSOl-plSla,  Terrain  Awareness 
System,  in  a  Part  23 


regarding 

(AC)  23-XX- 

Awareness 

(TAWS) 

for  Part  23 

establishes  an 

the  only 

airworthiness 

installation  o 

approved 

Order 

and  Warning 

airplane. 


Aipl 


unc  er 


Comm  ents 


DATES 

or  before 

no  extensions 


Ssnd 


ticn. 


igeH  tfaa.j 


ADDRESSES: 

an  electronic 
the  proposed 
Administrat 
(pat.ninini 
Policy  Brand 
Airplane 
Administrati(^n 
Kansas  City, 
number  (816) 
(816)  329-^0^0 
FOR  FURTHER 
Ervin  Dvorak 
Regulations 
111,  Small 
Aviation 
Room  301 
telephone 
suppLEMErrrARY 


must  be  received  on 
Marth  20,  2000.  There  will  be 
for  late  comments. 

both  a  hard  copy  and 
:opy  of  all  comments  on 
AC  to  the  Federal  Aviation 
,  Attention:  Pat  Nininger 
.gov).  Regulations  and 
ACE-1 11.  Small 
Direjctorate,  Federal  Aviation 
901  Locust,  Room  301, 
1  Missouri  64106,  telephone 
329-4129,  or  facsimile 


Conunents  Inkited 


Any  person 
proposed  AC 
named  above 
AC  should  be 
days  on  the  i 
www.faa.gov, 
invite  interested 
the  proposed 
comments  to 
above.  The 
comments  n 
closing  date 
Comments 
Small  AirpI 
Aviation 
Room  301 
between  7:30 
weekdays. 


expept 
Background 

On  November 
issued 

prescribes  th(  i 
standards 
identified 
For  further  ir 


TSO-<:i51 


that 


wi  h 


concerning  tl  le 
toTSO-Cl51a 

The  FAA's 
obtaining 
approval  for 


FA(\ 
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I NFORMATION  CONTACT: 
Aerospace  Engineer, 
aid  Policy  Branch,  ACE- 
Airplane  Directorate,  Federal 
Adn  linistration,  901  Locust, 
K<nsas  City,  Missouri  64106, 
nutiber  (816)  329-4123. 
information: 


may  obtain  a  copy  of  the 
by  contacting  the  person 
under  ADDRESSES  or  the 
available  within  a  few 
internet  at  http:// 
avr/air/airhome.htm.  We 

persons  to  comment  on 
AC  by  submitting 
the  address  specified 
will  consider  all 
e^eived  on  or  before  the 
re  issuing  the  AC. 
be  examined  at  the 
Directorate,  Federal 
Adi^inistration,  901  Locust. 

City.  Missouri  64106, 
a.m.  and  4:00  p.m. 
Federal  holidays. 


V.iA 


I  efor 


miy 
lai  le 


Ki  nsas  i 


29, 1999,  the  FAA 
a.  TSO-Cl51a 
minimum  design 
a  TAWS  must  meet  to  be 
the  TSO-Cl51a  marking, 
depth  information 
TAWS'  capabilities,  refer 


TSO  process  is  a  means  of 
design  and  performance 
m  appliance,  system,  or 


product.  However,  the  TSO  does  not 
provide  procedures  for  installation 
approval  or  procedures  for  design  or 
implementation  of  an  installation.  With 
future  rulemaking  and  heightened 
interest  by  manufacturers  and  operators 
to  equip  Part  23  airplanes  with  TAWS 
systems  that  are  compliant  with  TSO- 
Cl51a,  the  FAA  has  recognized  the  need 
to  establish  guidance  material  for  the 
design  and  test  requirements  for  the 
installation  of  such  systems.  This  AC 
has  been  developed  as  the  means  for 
providing  such  guidance  for  Part  23 
airplanes. 

Issued  in  Kansas  City,  Missouri,  on  January 
19,  2000. 

Michael  Gallagher, 
Manager,  Small  Airplane  Directorate. 
[FR  Doc.  00-2247  Filed  2-1-00;  8:45  am] 

BtLUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circulars  (AC) 
25.981 -1X,  Fuel  Tank  Ignition  Source 
Prevention  Guidelines;  and  AC  25.981- 
2X,  Fuel  Tank  Flammabillty 
Minimization 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  advisory 

circulars. 

summary:  The  Federal  Aviation 
Administration  invites  public  comment 
on  draft  advisory  material  that  provides 
guidelines  for  demonstrating 
compliance  with  proposed  certification 
requirements  for  preventing  ignition 
sources  within  the  fuel  tanks  of 
transport  category  airplanes,  as  well  as 
minimizing  the  formation  of  flammable 
vapors  in  the  fuel  tanks  of  those 
airplanes. 

DATES:  Comments  must  be  received  on 
or  before  March  27.  2000. 
addresses:  Send  all  comments  on  the 
proposed  advisory  circulars  to  the 
Federal  Aviation  Administration, 
Attention:  Mike  Dostert,  Propulsion/ 
Mechanical  Systems  Branch.  ANM-112, 
Transport  Airplane  Directorate.  Aircraft 
Certification  Service.  1601  Lind  Ave. 
SW..  Renton.  WA  98055-4056. 
Comments  may  also  be  submitted 
electronically  to  the  following  address: 
mike.doster@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Dostert  at  the  above  address, 
telephone  (425)  227-2132;  facsimile 
(425)  227-1320.  or  e-mail 
mike.dostert@faa.gov. 

SUPPLEMENTARY  INFORMATION: 


How  Do  I  Obtain  a  Copy  of  the 
Proposed  Advisory  Circulars? 

You  may  obtain  an  electronic  copy  of 
the  advisory  circulars  identified  in  this 
notice  at  the  following  Internet  address: 
www.faa.gov/avr/air/airhome.  htm.  If 
you  do  not  have  access  to  the  Internet, 
you  may  request  a  copy  by  contacting 
Domonique  Adams.  Program 
Memagement  Branch.  ANM-114,  FAA 
Transport  Airplane  Directorate.  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  WA  98055-4056; 
telephone  (425)  227-2111. 

How  Do  I  Submit  Comments  on  the 
Advisory  Circulars? 

Interested  persons  are  invited  to 
comment  on  the  proposed  advisory 
material  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Comments  must  identify  the  title 
of  the  AC  and  be  submitted  in  duplicate 
to  the  address  specified  above.  The 
Transport  Airplane  Directorate  will 
consider  all  comments  received  on  or 
before  the  closing  date  for  comments 
before  issuing  the  final  advisory 
material. 

Discussion 

In  Notice  of  Proposed  Rulemaking  99- 
18.  published  in  the  Federal  Register  on 
October  29, 1999  (64  FR  58656).  the 
FAA  requested  public  comment  on  a 
proposal  to  require  design  approval 
holders  of  certain  turbine-powered 
transport  category  airplanes  to  submit 
substantiation  to  the  FAA  that  the 
design  of  the  fuel  tank  system  of 
previously  certificated  airplanes 
precludes  the  existence  of  ignition 
sources  within  the  airplane  fuel  tanks. 
The  proposed  rule  would  also  require 
the  affected  design  approval  holders  to 
develop  specific  fuel  tank  system 
maintenance  and  inspection 
instructions  for  any  items  in  the  fuel 
tank  system  that  re  determined  to 
require  repetitive  inspections  or 
maintenance,  to  assure  the  safety  of  the 
fuel  tank  system.  In  addition,  the 
proposed  rule  would  require  certain 
operators  of  those  airplanes  to 
incorporate  FAA-approved  fuel  tank 
system  maintenance  and  inspection 
instructions  into  their  ciuxent 
maintenance  or  inspection  program. 

In  addition  to  the  amendments 
proposed  in  Notice  99-18,  the  FAA 
announced  the  development  of  advisory 
material  to  supplement  the  proposals. 
This  notice  announces  the  availability 
of  thqt  advisory  material  for  public 
comment. 

The  first  advisory  circular,  AC 
25.981-lX,  Fuel  Tank  Ignition  Source 
Prevention  Guidelines,  provides 
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guidance  on  how  to  substeintiate  that 
ignition  sources  will  not  be  present  in 
airplane  fuel  tank  systems  following  ' 
failures  or  malfunctions  of  airplane 
components  or  systems.  Also  included 
is  guidance  for  developing  any 
limitations  for  the  instructions  for 
Continued  Airworthiness  that  may  be 
generated  by  the  fuel  tank  system  safety 
assessment  identified  in  Notice  99-18. 

The  second  advisory  circular,  AC 
25.981-2X,  Fuel  Tank  flammability 
Minimization,  provides  information  and 
guidance  concerning  compliance  with 
the  standards  proposed  in  Notice  99-18 
pertaining  to  minimizing  the  formation 
of  flammable  vapors  in  the  fuel  tanks,  or 
mitigation  of  any  hazards  if  ignition 
does  occiu". 

Issued  in  Renton,  WA,  on  January  14,  2000. 
Vi  L.  Lipski, 

Acting  manager.  Transport  Airplane 
Directorate  Aircraft  Certification  Service, 
ANM-100. 
[FR  Doc.  00-2262  Filed  2-1-00:  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2000-01] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  22,  2000. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 


Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 800 

Independence  Avenue.  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Vanessa 
Wilkins  (202)  267-8029  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  D.C.  on  January  27, 
2000. 

Donald  P.  Byrae, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJcef  No.:  29854. 

Petitioner:  LifePort,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
25.785(b)  and  25.562. 

Description  of  Relief  Sought:  To 
permit  installation  of  a  medical 
stretcher  for  carriage  of  non-ambulatory 
persons  on  a  Gulfstream  GV  airplane. 

Docket  No.:  29859. 

Petitioner:  Hawaiian  Airlines.  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
121.344(b)(3)  and  121.226(b)(3). 

Description  of  Relief  Sought:  To 
permit  Hawaiian  to  operate  nine 
McDonnell  Douglas  DC-9  airplanes  after 
August  20.  2001,  until  their  expected 
retirement  dates,  on  or  before  December 
31,  2001,  without  installing  the  required 
digital  flight  data  recorder  in  each 
airplane. 

Docket  No.:  29791. 

Petitioner:  United  Parcel  Service,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
61.77(a). 

Description  of  Relief  Sought:  To 
permit  UPS  to  obtain  special  purpose 
pilots  authorizations  for  certain  holders 
of  foreign  pilot  certificates  to  ferry  U.S.- 
registered  Boeing  727  aircraft  listed  on 
the  UPS  Operations  Specifications 
between  non-U.S.  airports. 

DocJcefATo.;  29626. 

Petitioner:  Glen  G.  Rowlinson. 

Section  of  the  FAR  Affected:  14  CFR 
65.91(c)(1). 

Description  of  Relief  Sought:  To 
permit  Glen  G.  Rowlinson  to  be  eligible 


for  an  inspection  authorization  without 
holding  a  current  mechanic  certificate 
with  airframe  and  powerplant  ratings 
that  have  been  in  effect  for  a  total  of  at 
least  3  years. 

Docket  No.:  29745. 

Petitioner:  C&S  Aviation,  Limited. 

Section  of  the  FAR  Affected:  14  CFR 
135.25(b)  and  (c). 

Description  of  Relief  Sought:  To 
permit  C&S  to  operate  under  part  135 
without  having  exclusive  use  of  at  least 
one  aircraft  that  meets  the  requirements 
for  at  least  one  kind  of  operation 
authorized  by  C&S's  operations 
specifications.  =- 

Dispositions  of  Petitions 

Docite/ No.  •29531. 

Petitioner:  Domier  Luftfahrt  GmbH. 

Section  of  the  FAR  Affected:  14  CFR 
25.841(a)(2)  and  (a)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  Domier  Model 
328-300  airplanes  to  operate  up  to  a 
maximum  altitude  of  35,000  feet  instead 
of  31.000  feet,  which  is  the  currently 
approved  limitation. 

Denial,  12/22/99,  Exemption  No.  7090 

Docket  No:  29871. 

Petitioner:  Construcciones 
Aeronauticas.  S.A. 

Section  of  the  FAR  Affected:  14  CFR 
25.723. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Construcciones 
Aeronauticas.  S.A.,  have  one  additional 
year  to  demonstrate  compliance  with 
§  25.723  for  the  CASA  Model  C-295 
landing  gear  system. 

Partial  Grant,  12/17/99,  Exemption  No. 
7088 

Docket:  No:  29687. 

Petitioner:  R&M  Aviation. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  R&M  to  operate 
its  Agusta  A-109E  helicopter 
(Registration  No.  N97CH;  Serial  No. 
11012)  under  part  135  without  a  TSO- 
C112  (Mode  S)  transponder  installed  in 
the  aircraft. 

Grant,  11/19/99.  Exemption  No.  7078 

Docket  No.:  29818. 

Petitioner:  Michael  Hoeffler. 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  and  135.353,  and 
appendices  I  and  J  to  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Michael  Hoeffler 
to  conduct  a  local  sightseeing  flight  at 
the  Minute  Man  Airfield  in  Stow, 
Massachusetts,  for  the  Bolton  Historical 
Society,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
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drug  and 
requirements 


aico  lol  misuse  prevention 
Df  part  135. 


Grant,  12/3/9  ).  Exemption  No.  7085 


23358. 
(tlarke  Environmental 
Inc. 
FAR  Affected:  14  CfR 


of  tie 


Docket  No. 

Petitioner: 
Mosquito  Management 

Section  o, 
91.313(c). 

Description 
Disposition 
passengers  in 
3B-1  helicopje 
certificated  ir 
while  perfom  ting 
flights 

Grant,  12/1/3^.  Exemption  No.  6701 A 


To 


Docket  No. 

Petitioner: 

Section  of 
135.251,  135. 
appendices  I 

Description 
Disposition: 
local  sightsee 
the  vicinity  o 
charity 
December,  foi 
without  com 
drug  and 
requirements 


tie 


To 


29862. 

airbury  Area  Pilots. 

FAR  Affected:  14  CFR 
55,  and  135.353,  and 
ind  J  to  part  121 
of  Relief  Sough  t/ 

allow  FAP  to  conduct 
ng  flights  at  an  airport  in 
Fairbury,  Nebraska  for  a 

on  two  days  in 
compensation  or  hire, 
f  lying  with  certain  anti- 
misuse  prevention 
of  part  135. 


fundri  iser 


alco  lol 


Grant.  12/15/  19,  Exemption  No.  7086 


h 


Docket  No 
Petitioner: 
Section  of 
93.123. 

Descriptioi 
Disposition 
operate  three 
Washington 
The  slots  for 
were  granted 
under  Exemp  t 


Grant,  12/15^9 

Docket  No. 
Petitioner: 
Ltda. 
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of  Relief  Sough  t/ 

allow  CEMM  to  carry 

its  Bell  47G-4A  and  47G- 

rs  and  Piper  PA23-250, 

the  restricted  category, 

aerial-site  survey 


Docket  No. 

Petitioner: 

Section  ofth 
135.251,  135. 
appendixes  I 

Description 
Disposition: 
Conestoga's  ti  i 
flights  at  an 
Beatrice.  Neb 
fundraiser  on 
compensatioi 
complying  w  th 
alcohol  misuse 
of  part  135 

Grant,  12/15^9,  Exemption  No.  7087 


29857. 

lying  Conestoga's. 
e  FAR  Affected:  14  CFR 
55,  and  135.353,  and 
ind  J  to  part  121. 
of  Relief  Sought/ 
0  allow  Flying 
conduct  local  sightseeing 
a  rport  in  the  vicinity  of 
aska  for  a  charity 
two  days  in  December,  for 
or  hire,  without 
certain  anti-drug  and 
prevention  requirements 


26101. 

\merica  West  Airlines, 
e  FAR  Affected:  14  CFR 


of  Relief  Sought/ 
o  permit  America  West  to 
flights  at  Ronald  Reagan 
I  lational  Airport  (DCA). 
hese  flights  previously 
to  Braniff  Airlines,  Inc., 
ion  No.  3927. 


Exemption  No.  51331 

28470. 

iompoende  Aeronautica 


Section  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Compoende  to 
use  the  calibration  standards  of  the 
Instituto  Nacional  de  Metrologia, 
Normalizagao  e  Qucdidade  Industrial  in 
lieu  of  the  calibration  standards  of  the 
U.S.  National  Institute  of  Standards  and 
Technology  to  test  its  inspection  and 
test  equipment. 

Grant,  10/28/99,  Exemption  No.  6550B 

Docket  No.:  26924. 

Petitioner:  STUNTS  Adventure 
Equipment,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  SAE  to  allow  its 
employees,  representatives,  and  other 
volunteer  experimental  parachute  test 
jumpers  under  its  direction  and  control 
to  make  tandem  parachute  jumps  while 
wearing  a  dual-harness,  dual-parachute 
pack  having  at  least  one  main  parachute 
and  one  approved  auxiliary  parachute 
packed  in  accordance  with  §  105.43(a). 
The  exemption  also  permits  pilots  in 
command  of  aircraft  involved  in  these 
operations  to  allow  such  persons  to 
make  these  parachute  jumps. 

Grant,  10/28/99,  Exemption  No.  6693A 

Docket  No:  28706 

Petitioner:  Empire  Airlines,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
43.9  and  121.709(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  empire  to  use 
electronic  signatures  in  lieu  of  physical 
signatures  to  satisfy  airworthiness 
release  or  aircraft  log  entry  signature 
requirements  of  §  43.9  for  operations 
conducted  under  14  CFR  part  135  and 
§  121.709(b)(3)  for  operations  conducted 
under  part  121. 

Grant,  11/2/99,  Exemption  No.  6668B 

Docket  No.:  29610. 

Petitioner:  IHC  Life  Flight. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  IHC  Life  Flight  to 
operate  three  Super  King  Air  B200 
aircraft  (Registration  Nos.  N301HC, 
N401HC  and  N501HC;  Serial  Nos.  BB- 
1219,  BB-1294,  and  BB-1306, 
respectively)  and  two  Agusta  A  109K2 
rotorcraft  (Registration  Nos.  N109RX 
and  N123RX:  Serial  Nos.  10016  and 
10018,  respectively)  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  each. aircraft. 


Grant,  11/19/99,  Exemption  No.  7079 

Docket  No.:  26732. 

Petitioner:  Vieques  Air  Link,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
121.356. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Vieques  to  operate 
its  Britten-Norman  BN-2A  Mark  III 
Trislander  aircraft  without  TCAS 
equipment  installed. 

Partial  Grant,  11/8/99,  Exemption  No. 
7067 

Docket  No.:  29776. 

Petitioner:  Pomona  Valley  Pilots 
Association. 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  and  135.353,  and 
appendixes  I  and  J  to  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  PVPA  to 
conduct  local  sightseeing  flights  at 
Brackett  Airport  for  the  first  annual  Air 
Fair  on  November  6  and  7,  1999,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant,  11/5/99.  Exemption  No.  7066 

Docket  No.:  29566. 

Petitioner:  ANA  IHI  Aero-engines  Co.. 
Ltd. 

Section  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  ALA  to  substitute 
the  calibration  standards  of  the  National 
Research  Laboratory  of  Metrology 
(NRLM)  and  Electrotechnical  Laboratory 
(ETL),  Japan's  national  standards 
organizations,  for  the  calibration 
standards  of  the  U.S.  National  Institute 
of  Standards  and  Technology  (NIST), 
formerly  the  National  Bureau  of 
Standards,  to  test  its  inspection  and  test 
equipment. 

Grant,  11/22/99,  Exemption  No.  7071 

Docket  No.:  29727. 

Petitioner:  Trajen,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Trajen  to  operate 
its  Mooney  M20M  aircraft  (Registration 
No.  N57TF,  Serial  No.  270257)  under 
part  135  without  a  TSC)-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant,  10/28/99  Exemption  No.  7062 
[FR  Doc.  00-2259  Filed  2-1-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2000-02] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  {14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  of 
omission  of  information  in  the  smnmary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  22,  2000. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No._,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

Conunents  may  also  be  sent 
electronically  to  the  following  internet 
address:  9_NPRM-cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  {AGC-200).  Room  9150, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cherie  Jack  (202)  267-7271  or  Vanessa 
Wilkins  (202)  267-8029  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  in  Washington,  DC.,  on  Januarj'  27, 
2000. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

DocJlcef  No.;  28357. 

Petitioner:  United  Airlines,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  United  Airlines, 
Inc.,  to  make  available  to  all  of  its 
supervisory  and  inspection  personnel 
one  copy  of  its  repair  station  inspection 
procedures  manual,  rather  than  giving  a 
copy  of  the  manual  to  each  of  these 
individuals. 

Grant,  01/04/2000,  Exemption  No. 
6393B 

Docket  No.:  2S576. 

Petitioner:  Taxi  Aereo  Marilia,  S.A. 

Section  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Taxi  Aereo 
Marilia,  S.A.  to  use  the  calibration 
standards  of  the  Institute  Nacional  de 
Metrologia,  Normalizacao  e  Qualidade 
Industrial  in  lieu  of  the  calibration 
standards  of  the  U.S.  National  Institute 
of  Standards  and  Technology  to  test  its 
inspection  and  test  equipment. 

Grant,  01/11/2000,  Exemption  No. 
6855A 

Docket  No.:  29108. 

Petitioner:  Skydive  Dallas,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Skydive  Dallas, 
Inc.,  to  allow  nonstudent  foreign 
nationals  to  participate  in  Skydive 
Dallas-sponsored  parachute  jumping 
events  without  complying  with  the 
parachute  equipment  and  packing 
requirements  of  §  105.43(a). 

Grant,  01/04/2000.  Exemption  No. 
6744A 

Docket  No.:  29468. 

Petitioner:  China  Aircraft  Services 
Limited. 

Section  of  the  FAR  Affected:  14  CFR 
145.37(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  China  Aircraft 
Services  Limited  to  qualify  for  a  part 
145  repair  station  certificate  without 
meeting  the  special  housing  and  facility 
requirements  of  §  145.37(b). 

Denial,  01/04/2000,  Exemption  No. 
7095 

Docket  No.:  29509. 
Petitioner:  Michelin  Aircraft  Tire 
Corporation. 


Section  of  the  FAR  Affected:  14  CFR 
21.325(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  issuance  of 
U.S.  export  airworthiness  approvals  for 
aircraft  tires  manufactured  and  located 
at  Michelin  Aircraft  Tire  Corporation's 
Nong  Khae,  Thailand,  factory. 

Grant,  01/14/2000,  Exemption  No.  7099 
(FR  Doc.  00-2260  Filed  02-01-00;  8:45  am] 

BILUNG  CODE  4910-1VM 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[RTCA  Special  Committee  159] 

Minimum  Operational  Performance 
Standards  for  Airtx>me  Navigation 
Equipment  Using  Global  Positioning 
System  (GPS) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
159  meeting  to  be  held  February  14-18, 
2000,  starting  at  9  a.m.  each  day.  The 
meeting  will  be  held  at  RTCA,  1 140 
Cormecticut  Avenue.  NW,  Washington, 
DC  20036. 

The  agenda  will  be  as  follows: 

Specific  Working  Group  Sessions: 
February  14:  9  a.m.-12  p.m..  Working 
Group  1,  Third  Civil  Frequency;  1:30 
p.m.-4:30  p.m.,  SC-159  Pseudolite 
Subgroup.  February  15:  Working  Group 
4,  Precision  Landing  Guidance  (GPS/ 
LAAS).  February  16:  9  a.m.-12  p.m., 
Working  Group  4,  Precision  Landing 
Guidance  (GPS/LAAS);  Working  Group 
6,  Interference,  will  begin  a  new  activity 
for  a  detailed  assessment  of  the  radio 
frequency  interference  (RFI) 
enviromnent  relevant  to  GPS  operation 
at  the  proposed  new  L5  ft«quency 
(176.45  MHz).  This  assessment  is 
expected  to  be  similar  in  scope  to  the 
one  for  Ll  (1575.42  MHz)  that  was 
completed  in  1996  and  documented  in 
RTCA  DO-235.  1:30  p.m.-4:30  p.m.. 
SC-159  Ad  Hoc,  Recommendation 
Support.  February  17:  Working  Group  2. 
GPS/WAAS;  Working  Group  2C,  GPS/ 
Inertial;  Working  Group  4,  Precision 
Landing  Guidance  (LAAS);  Working 
Group  5,  Airport  Surface  Surveillance. 

February  18:  Plenary  Session:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Approval  of  Summary  of  the  Previous 
Meeting  held  October  7-8,  1999;  (3) 
Review  Working  Group  Progress  and 
Identiiy  Issues  for  Resolution:  (a)  GPS/ 
3nd  Civil  Frequency  (WG-1);  (b)  GPS/ 
WAAS  (WG-2);  (c)  GPS/GLONASS 
(WG-2A);  (d)  GPS/Inertial  (WG-2C);  (e) 
GPS/Precision  Landing  Guidance  and 
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GI  S/Airport  Surface 
(lVG-5);(g)GPS 
(l|VG-6);  (h)  SC-159  Ad 
of  EUROCAE  Activities; 
Plan  for  GNSS 
Airport  Surface 
Assignment/Review  of 
7)  Other  Business;  (8) 
of  Next  Meeting;  (9) 


Work 

t( 

(6) 
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{WG-4):  (f) 
Surveillance 
Interference 
Hoc.  (4)  Revie^ 
(5)  Future 
Application 
Operations; 
Future  Work; 
Date  and  Loc^ion 
Closing 

Attendance 
public  but  li 
With  the  approval 
members  of 
statements  at 
wishing  to  present 
information 
Moses,  RTCA 
833-9339 
or  hmoses@rt4a 
Members  of 
written  statenjent 
any  time. 

Issued  in  Washington,  DC,  on  January  27, 
2000. 

fanice  L.  Peters 
Designated  Offi  :ial. 
(FR  Doc.  00-22  »6  Filed  02-01-00;  8:45  am) 

BILLING  CODE  491  1-13-M 


is  open  to  the  interested 
to  space  availability, 
of  the  chairman, 
public  may  present  oral 
he  meeting.  Persons 

statements  or  obtain 
ould  contact  Mr.  Harold 
Program  Director,  at  (202) 
me),  (202)  833-9434  (fax), 
i.org  (electronic  mail), 
public  may  present  a 
to  the  committee  at 


mited  i 


the 


sli 


DEPARTMEN  T  OF  TRANSPORTATION 


ii 


Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  ai^d  Use  the  Revenue  From 
a  Passenger  facility  Charge  (PFC)  at 
Detroit  Metro|>olitan  Wayne  County 
Airport,  Detrdit,  IMI 


AGENCY: 

Administratic  n 
action:  Notic^ 
application. 


Federal  Aviation 

(FAA).  DOT. 
of  intent  to  rule  on 


summary:  Th< 

invites  public 
application  tc 
revenue  from 
Metropolitan 
under  the 
Safety  and 
1990  (Title  LX 
Reconciliatioi  i 
101-508) and 
Aviation 
DATE:  Comments 
before  March 


nay 

til 


ADDRESSES: 
application 
in  triplicate 
address: 
Administration 
Office.  Will 
Beck  Road, 
In  addition 


lou 


FAA  proposes  to  rule  and 
comment  on  the 
impose  and  use  the 
a  PFC  at  Detroit 
Wayne  County  Airport 
i  of  the  Aviation 
Capacity  Expemsion  Act  of 
of  the  Omnibus  Budget 
Act  of  1990)  (Public  Law 
Part  158  of  the  Federal 
Regiflations  (14  CFR  Part  158). 
must  be  received  on  or 
3,  2000. 
Qomments  on  this 

be  mailed  or  delivered 
the  FAA  at  the  following 
Fed^al  Aviation 

,  Detroit  Airports  District 
Run  Airport,  East,  8820 
Belleville,  Michigan  48111. 
one  copy  of  any 
comments  su  }mitted  to  the  FAA  must 
be  mailed  or  >  lelivered  to  Mr.  David  M. 


Katz,  Director  of  Airports  of  the  Detroit 
Metropolitan  Wayne  County  Airport  at 
the  following  address:  Wayne  County 
Division  of  Airports,  Detroit 
Metropolitan  Wayne  County  Airport 
L.C.  Smith  Terminal-Mezzanine, 
Detroit,  Michigan  48242. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Charter 
County  of  Wayne,  Michigan  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  L.  Conrad,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (734-487- 
7295).  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Detroit  Metropolitan  Wayne  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  December  7,  1999  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Charter  Coimty  of  Wa5me, 
Michigan  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
February  16,  2000. 

The  following  is  a  brief  overview  of 
the  application 

PFC  Application  No.:  00-04-C-OO- 
DTW. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
October  1,2029. 

Proposed  charge  expiration  date: 
October  1,2031. 

Total  estimated  PFC  revenue: 
$203,207,000.00. 

Brief  description  of  proposed  projects: 
Runway  21C/3C  Keel  Section 
Replacement,  Runway  4/22  Design  and 
Construction,  Rebuild  Outfall  Structures 
at  Ponds  3  and  4,  21  C  Remote  Primary 
Deicing  Pad,  Grade/Pave  Taxi  way  "K" 
Islands.  Class  or  classes  of  air  carriers 
which  the  pubic  agency  has  requested 
not  be  required  to  collect  PFCs:  The 
County  has  requested  that  all  air  carriers 
or  foreign  air  carriers  which  enplane 
fewer  than  500  passengers  each  year  be 
exempt  from  collecting  a  PFC. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 


listed  above  under  FQR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  Wayne 
County  Division  of  Airports,  Detroit 
Metropolitan  Wayne  County  Airport 
L.C.  Smith  Terminal-Mezzanine, 
Detroit,  Michigan. 

Issued  in  Des  Plaines,  Illinois  on  January 
13,  2000. 
Benito  De  Leon, 

Manager,  Planning  and  Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
[FR  Doc.  00-2265  Filed  2-1-00;  8:45  am) 

BILUNG  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Juneau  International  Airport, 
Anchorage,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Juneau 
International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990}  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  3,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Ronnie  V.  Simpson,  Manager, 
Alaskan  Region  Airports  Division,  222 
West  7th,  Box  14,  Anchorage,  AK 
99513-7587. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Allan  A. 
Heese,  Acting  Airport  Manager,  at  the 
following  address:  Juneau  International 
Airport,  1873  Shell  Simmons  Drive, 
Juneau,  AK  99801. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Juneau 
International  Airport  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Roth,  Program  Specialist, 
Alaskan  Region  Airports  Division, 
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Planning  and  Programming  Branch, 
AAL-611A,  222  W  7th,  Box  14, 
Anchorage,  AK,  99513,  907  271-5443. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
conmient  on  the  application  (#00-02-C- 
00-JNU)  to  impose  and  use  the  revenue 
from  a  PFC  at  Juneau  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  January  10,  2000,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  and  Borough  of 
Juneau,  Juneau  International  Airport, 
Juneau,  Alaska,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  May  5,  2000. 

The  following  is  a  brief  overview  of 
the  application.    - 

Application  number:  00-02-C-OO- 
JNU. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  Jime  1 , 
2000. 

Proposed  charge  expiration  date: 
April  30,  2001. 

Total  estimated  PFC  revenue: 
$501,662. 

Brief  description  of  proposed  projects: 
Acquire  security  access  control 
equipment;  Acquire  snow  removal 
equipment;  Replace  terminal  carpeting; 
Upgrade  access  roads;  Relocate  ASOS; 
Acquire  security  vehicle. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  All  air  carriers 
while  operating  on  essential  air  service 
(HAS)  routes  from  Juneau  that  do  not 
receive  essential  air  service 
compensation;  All  current  air  carriers 
enplaning  1 ,000  or  less  passengers 
annually  from  Juneau  as  published  in 
the  most  current  Air  Carrier  Activity 
Information  System  (ACAIS)  Database. 

Note:  All  carriers  receiving  essential  air 
service  compensation  on  designated  essential 
air  service  routes  are  exempt  by  section 
158.9AofPartl58. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  por  FURTHER 
INFORMATION  CONTACT  located  at  the 
FAA,  Alaskan  Region  Airports  Division, 
Anchorage,  Alaska. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 


and  other  documents  germane  to  the 
application  in  person  at  the  Juneau 
Iiitemational  Airport,  1873  Shell 
Simmons  Drive,  Juneau,  AK  99801. 

Issued  in  Anchorage,  Alaska  on  January  18, 
2000. 
Ronnie  V.  Simpson, 

Manager,  Airports  Division,  Alaskan  Region. 
[FR  Doc.  00-2261  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  a  Passenger  Facility  Charge 
(PFC)  at  Orlando  International  Airport 
(MCO),  Orlando,  Florida  and  Use  the 
Revenue  From  a  PFC  at  MCO  and 
Orlando  Executive  Airport  (ORL), 
Orlando,  FL 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  MCO 
and  use  the  reveoue  from  a  PFC  at  MCO 
and  ORL  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATE:  Comments  must  be  received  on  or 
before  March  3,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  friplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Drive, 
Suite  400,  Orlando,  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Egerton 
van  den  Berg,  Executive  Director  of 
Greater  Orlando  Aviation  Authority 
(GOAA)  at  the  following  address: 
Orlando  International  Airport,  One 
Airport  Boulevard,  Orlando,  Florida 
32827^399. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  GOAA  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Pablo  G.  Auffant,  Program  Manager, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Drive,  Suite  400, 
Orlando,  Florida  32822,  (407)  812-6331, 
extension  30.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 


SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  MCO  and  use  the  revenue  from 
a  PFC  at  MCO  and  ORL  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  12,  2000,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  GOAA  was  substantially 
complete  within  the  requfrements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  19.  2000. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  00-07-C-OO- 
MCO.  ^ 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
November  1,  2002. 

Proposed  charge  expiration  date: 
August  1,  2007. 

Total  estimated  PFC  revenue: 
$174,364,294 

Brief  description  of  proposed 
projectls):  Mid-Crossfield  Taxiway 
Bridge  Extension — Construction  (MCO); 
Heintzelman  Boulevard — Construction 
(MCO);  South  Access  Road  Widening — 
Construction  (MCO);  South  Terminal 
Complex  (Phase  1),  Site  Grading  and 
Drainage — Design  and  Construction 
(MCO);  South  Terminal  Complex- 
Design  (MCO);  Fourth  Runway  (MCO); 
Taxiway  System  for  the  Fourth  Runway 
(MCO);  Drainage  Improvements — Design 
&  Construction  (ORL);  Runway  7/25 
High  Speed  Exit  Taxiway  &  Holding  Bay 
7 — Construcdon  (ORL);  taxiway 
Stubouts  and  Holding  Bays  25  &  Si- 
Design  (ORL).     . 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  GOAA. 

Dated:  issued  in  Orlando.  Florida  on 
Januarv'  21,  2000. 
Bart  Vemace, 

Acting  Manager,  Orlando  Airports  District 
Office.  Southern  Region. 
|FR  Doc.  00-2263  Filed  2-1-00;  8:45  am] 
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DEPARTME  fT  OF  TRANSPORTATION 

Federal  Avhitlon  Administration 

Notice  of  intent  To  Rule  on  Application 
To  impose  qnd  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Rapid  City  Region  Airport,  Rapid  City, 
South  Dakota 


agency: 

Administration 


action: 
Application 


Fedpral  Aviation 

(FAA),  DOT. 
Notifce  of  Intent  to  Rule  on 


Tie 


SUMMARY 

invites  publ 
application 
revenue  fron i 
Regional 
the  Aviation 
Expansion 
Omnibus 
1990)  (Publi< 
158  of  the 
(14  CFR  Part 


DATES: 

or  before 


FAA  proposes  to  rule  and 
comment  on  the 
impose  and  use  the 
a  PFC  at  Rapid  City 
Airbort  under  the  provisions  of 
Safety  and  Capacity 
of  1990  (Title  IX  of  the 
Reconciliation  Act  of 
Law  101-508)  and  Part 
Fejderal  Aviation  Regulations 
158). 

Comn  lents  must  be  received  on 
Maicha,  2000. 


to: 


Act 


Budget : 


nay  1 
ta 


Ncrth: 


ADDRESSES: 

application 

in  triplicate 

address 

Administratdr 

District  Officp 

Bismarck, 

In  addition 
comments 
be  mailed  or 
Hagen. 
City  Regiona 
address:  Rap 
4550  Terminal 
City,  South 

Air  carrier; 
may  submit 
previously 
Regional 
of  Part  158. 


(f  omments  on  this 

be  mailed  or  delivered 
the  FAA  at  the  followang 
Federal  Aviation 

,  Bismarck  Airports 
2000  University  Drive, 

Dakota  58504. 
one  copy  of  any 
submitted  to  the  FAA  must 
delivered  to  Mr.  Bradley  A. 
Execqtive  Director,  of  the  Rapid 
Airport  at  the  following 
i  City  Regional  Airport, 
Road,  Suite  102.  Rapid 
Ejakota  57701-8706. 

and  foreign  air  carriers 
c  opies  of  written  comments 
ided  to  the  Rapid  City 
Airiort  under  section  158.23 


FOR  FURTHER  NFORMATION  CONTACT:  Ms. 

Irene  R.  Portdr,  Manager,  Bismarck 
Airports  Disti  ict  Office,  2000  University 
Drive,  Bismai  ck.  North  Dakota  58504, 
(701)  250-431(5.  The  application  may  be 
reviewed  in  f  erson  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  ri  lie  and  invites  public 
comment  on  he  application  to  impose 
and  use  the  r(  venue  from  a  PFC  at 
Rapid  City  Re  gional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Exp  insion  Act  of  1990  (Title 
IX  of  the  Omi  libus  Budget 
Reconciliatio  i  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 


On  January 


determined  tl  at  the  application  to 


6,  2000,  the  FAA 


impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Rapid  City  Regional 
Airport  was  substantially  complete  with 
the  requirements  of  section  158.25  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  8,  2000. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number.:  00-02-C- 
00-RAP. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1.  2000. 

Proposed  charge  expiration  date:  June 
30,  2003. 

Total  estimated  PFC  revenue: 
$1,791,732.00. 

Brief  description  of  proposed 
project(s):  (1)  Friction  Measuring 
Device;  (2)  Access  Control  Security 
System;  (3)  Extend  Runway  14  Safety 
Area  &  Relocate  Road  C232;  (4)  Correct 
ILS  Critical  Area  for  Runway  32;  (5) 
ARFF  HVAC  Improvements;  (6)  Airfield 
Regulators;  (7)  Snow  Removal 
Equipment  (SRE)  Storage  Facility;  (8) 
Covered  Passenger  Boarding  Walkway 
Acquisition;  (9)  Computerized  Airfield 
Lighting  Controls;  (10)  Air  Carrier 
Terminal  Building  EPS/UPS;  (11) 
General  Aviation  Taxiways 
Rehabilitation  Project;  (12)  General 
Aviation  Airport  Entrance  Road 
Rehabilitation  Project;  (13)  Asphalt 
Paving  Projects — Alpha  and  Alpha  3 
Taxiways;  (14)  Airport  Entrance  Road 
Rehabilitation;  (15)  High  Intensity 
Runway  Lighting  (16)  Aircraft  Rescue 
Fire  Fighting  (ARFF)  Vehicle 
Acquisition;  (17)  Passenger  Loading 
Bridge  (Jetway)  Acquisition;  (18)  Flight 
Information  Display  System  (FIDS);  (19) 
Snow  Blower  Acquisition;  (20)  Snow 
Removal  Equipment  (SRE) 
Acquisition— Plow/Truck/Spreader;  (21) 
Snow  Removal  Equipment  (SRE) 
Acquisition— Plow/Truck/Spreader;  (22) 
Snow  Removal  Equipment  (SRE) 
Acquisition — Loader  with  Ramp 
Bucket/Plow;  (23);  Runway  14/32 
Rehabilitation  Project;  (24)  Terminal 
Apron  Rehabilitation;  and  (25)  Runway 
5/23  Rehabilitation.  Class  or  classes  of 
air  carriers  which  the  public  agency  has 
requested  not  be  required  to  collect 
PFCs:  Air  Taxi/Commercial  Operators 
Filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Rapid  City 
Regional  Airport. 


Issued  in  Des  Plaines,  Illinois  on  January 
13,2000. 

Benito  De  Leon, 

Manager,  Planning  and  Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
[PR  Doc.  00-2264  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[FRA  Emergency  Order  No.  22,  Notice  No.  . 
2] 

Oregon  Pacific  Railroad;  Notice  of 
Relief  From  Emergency  Order  No.  22 

AGENCY:  Federal  Railroad 
Administration,  Department  of 
Transportation. 
ACTION:  Notice  of  Relief. 

SUMMARY:  This  notice  provides  relief  for 
the  Oregon  Pacific  Railroad  from  the 
limitations  of  Fedend  Railroad 
Administration  (FRA)  Emergency  Order 
No.  22,  issued  December  16,  1999.  The 
relief  allows  the  Oregon  Pacific  Railroad 
to  recommence  operation  of  trains  and 
other  railroad  on-track  equipment  on  a 
railroad  bridge  it  owns  spanning 
Johnson  Creek  (hereinafter  designated  as 
the  "Johnson  Creek  Bridge")  in  the  City 
of  Milwaukie,  Oregon. 

Authority 

FRA  is  authorized  to  issue  emergency 
orders  where  an  unsafe  condition  or 
practice  "causes  an  emergency  situation 
involving  a  hazard  of  death  or  personal 
injury."  49  U.S.C.  §20104.  These  orders 
may  impose  such  "restrictions  and 
prohibitions  *   *   *  that  may  be 
necessary  to  abate  the  situation."  (Ibid.) 
Likewise,  FRA  is  authorized  to  grant 
relief  from  an  emergency  order  when 
the  agency  deems  that  the  unsafe 
condition  or  practice  which  gave  rise  to 
the  emergency  order  no  longer  exists. 

Background 

The  Oregon  Pacific  Raifroad 
Company,  a  common  carrier,  is  a  part  of 
the  general  railroad  system  of 
transportation  and  operates  two 
principal  segments  of  track.  One  of  the 
segments  crosses  Johnson  Creek  in 
Milwaukie,  Oregon,  on  a  timber  trestle 
bridge  not  identified  by  number  and 
located  approximately  one-half  mile 
upstream  from  the  point  where  Johnson 
Creek  empties  into  the  Willamette  River. 
In  December,  1999,  based  on  detailed 
inspections  of  the  bridge,  FRA 
determined  that  the  Johnson  Creek 
Bridge  was  in  danger  of  imminent, 
catastrophic  failure  at  any  time  that  a 
railroad  load  passes  over  the  bridge. 
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Failm"e  of  the  bridge  under  load  could 
have  had  very  serious  consequences. 
The  bridge  failure  could  have  caused  a 
train  to  fall  into  Johnson  Creek,  killing 
or  injxuing  any  railroad  crew  members 
operating  rolling  stock,  killing  or 
injuring  any  innocent  bystanders  using 
Johnson  Creek  or  its  banks,  and  possibly 
blocking  the  creek  resulting  in 
M^idespread  flooding  in  the  immediate 
area.  Locomotive  diesel  fuel  and/or  fuel 
and  contents  of  a  mechanical 
refrigerator  car  could  have  caused 
severe  environmental  damage  to 
Johnson  Creek  and  the  nearby 
Willamette  River. 

FRA  therefore  concluded  that  any 
railroad  use  of  the  Johnson  Creek  Bridge 
on  the  Oregon  Pacific  Railroad  posed  an 
imminent  and  unacceptable  threat  to 
public  and  employee  safety  involving  a 
hazard  of  death  or  injury  to  persons.  On 
December  16,  1999,  the  Federal  Railroad 
Administrator  issued  Emergency  Order 
No.  22  which  prohibited  all  operations 
of  trains  and  other  railroad  on-track 
equipment  on  the  Johnson  Creek  Bridge 
imtil  repairs  were  made  and  certified  as 
sufficient  by  a  licensed  bridge  engineer 
and  approved  by  FRA. 

Following  the  issuance  of  Emergency 
Order  No.  22,  the  Oregon  Pacific 
Railroad  made  repairs  to  the  Johnson 
Creek  Bridge  under  the  guidance  of  a 
professional  engineer  licensed  to 
practice  in  the  State  of  Oregon.  On 
January  17,  2000,  FRA's  professional 
bridge  engineer  inspected  the  Johnson 
Creek  Bridge  and  found  that  the  repairs 
made  to  the  bridge  since  the  issuance  of 
Emergency  Order  No.  22  are  sufficient 
to  restore  immediate  safety  to  the  bridge 
structure. 

The  termination  of  Emergency  Order 
No.  22  does  not  indicate  that  FRA  has 
made  any  determination  regarding  the 
capacity  of  the  bridge  in  addition  to  the 
work  performed  by  the  professional 
engineer  guiding  the  repairs  on  behalf  of 
the  Oregon  Pacific  Railroad.  Relief  from 
Emergency  Order  No.  22  simply  means 
that  FRA' finds  that  the  bridge  no  longer 
presents  an  imminent  hazard  of  death  or 
injury  to  persons.  The  Oregon  Pacific 
Railroad  continues  to  be  fully 
responsible  for  the  structiu-al  integrity 
and  safe  operation  of  the  Johnson  Creek 
Bridge.  FRA  strongly  recommends  that 
the  Oregon  Pacific  Railroad  follow  a 
regular  program  of  inspection  and 
maintenance  of  all  railroad  bridges 
owned  and  operated  by  the  raifroad. 

Relief 

In  light  of  the  foregoing,  I  grant  the 
Oregon  Pacific  Railroad  relief  from 
Emergency  Order  No.  22.  The  railroad 
may  immediately  recommence 
operation  of  trains  and  other  railroad 


on-track  equipment  on  the  Johnson 
Creek  Bridge  in  the  City  of  Milwaukie, 
Oregon.  The  issuance  of  this  Notice 
does  not  preclude  imposition  of  another 
emergency  order  governing  the 
condition  of  the  bridge  should  that 
condition  again  deteriorate  to  the  extent 
that  I  believe  it  poses  an  imminent  and 
unacceptable  threat  to  public  safety. 

Issued  in  Washington  on  January  20,  2000. 
Jolene  M.  Molitoris, 
Administrator. 
[FR  Doc.  00-2229  Filed  2-1-00;  8:45  am] 

BiLLING  CODE  4giO-06-P 


DEPARTMErfT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


[Docket  No.  NHTSA-2000-6820] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1997- 
2000  Audi  A8  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1997-2000 
Audi  A8  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1997-2000 
Audi  A8  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  March  3,  2000. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 


Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
stand^ds  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactiued  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety'  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1997-2000  Audi  A8  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  Champagne 
believes  are  substantially  similar  are 
1997-2000  Audi  AS  passenger  cars  that 
were  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1997-2000 
Audi  AS  passenger  cars  to  their  U.S.- 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1997-2000  Audi  AS  passenger  cars,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  stemdards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1997-2000  Audi  AS 
passenger  cars  are  identical  to  their  U.S. 
certified  counterparts  with  respect  to 
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compliance  v  1th  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence.  .   .  . 

103  Defrostinj^  and  Befogging  Systems, 

104  Windshimd  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  109  New  Pneumatic 
Tires,  113  Ho  jd  Latch  Systems,  116 
Brake  Fluid,  :  24  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems.  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  21*  Roof  Crush  Resistance, 
219  Windshiad  Zone  Intrusion,  and  302 
FIammability\of  Interior  Materials. 

Petitioner  states  that  the  vehicles  also 
comply  with  t  he  Bumper  Standard 
found  at  49  C]  "R  Part  581. 

Petitioner  a  so  contends  that  the 
vehicles  are  a  ipable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  N(i.  101  Controls  and 
Displays:  (a)  s  jbstitution  of  a  lens 
marked  "Brak  i"  for  a  lens  with  a 
noncomplyinj  symbol  on  the  brake 
failure  indicat  ar  lamp;  (b)  installation  of 
a  seat  belt  wai  ning  lamp  that  displays 
the  appropriate  symbol:  (c)  recalibration 
of  the  speedor  leter/odometer  to  show 
distance  in  mi  les  and  speed  in  miles  per 
hour. 

Standard  Nd.  108  Lamps,  Reflective 
Devices  and  A  ssociated  Equipment:  (a) 
installation  of  U.S. -model  headlamp 
assemblies;  (b  installation  of  U.S.- 
model  front  ai  d  rear  sidemarker/ 
reflector  assen  iblies;  (c)  installation  of 
U.S. -model  taillamp  assemblies;  (d) 
installation  of  b  high  moimted  stop 
lamp  if  the  vel  licle  is  not  already  so 
equipped. 

Standard  Nc.  110  Tire  Selection  and 
Rims:  installat  on  of  a  tire  information 
placard. 

Standard  Nc.  Ill  Rearview Mirror: 
replacement  o  the  passenger  side 
rearview  mirrc  r  with  a  U.S.-model 
component. 

Standard  Nc.  114  Theft  Protection: 
installation  of  i  warning  buzzer  and  a 
warning  buzze  r  microswitch  in  the 
steering  lock  aisembly. 

Standard  No   118  Power  Window 
Systems:  rewir  ing  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  wl  en  the  ignition  is 
switched  off. 

Standard  No  208  Occupant  Crash 
Protection: 

(a)  installati(  m  of  a  U.S.-model  seat 
belt  in  the  driv  sr's  position,  or  a  belt 
webbing  actual  ed  microswitch  inside 
the  driver's  se<  t  belt  retractor;  (b) 
installation  of  in  ignition  switch 


actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
and  passenger's  side  air  bags  and  knee 
bolsters  with  U.S.-model  components 
on  vehicles  that  are  not  already  so 
equipped.  The  petitioner  states  that  the 
vehicles  are  equipped  with  combination 
lap  and  shoulder  belts  that  adjust  by 
means  of  an  automatic  retractor  and 
release  by  means  of  a  single  push  button 
at  the  front  outboard  seating  positions, 
with  combination  lap  and  shoulder 
restraints  that  release  by  means  of  a 
single  push  button  at  the  rear  outboard 
seating  positions,  and  with  a  lap  belt  in 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
door  beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  ftiel  tank  vent  line. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW.  Washington,  DC 
20590.  (Docket  hoiu^  are  from  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  28,  2000. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  00-2276  Filed  2-1-00;  8:45  am] 

BILUNG  COOE  4910-59-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Quarterly  Publication  of  Individuals, 
Who  Have  Chosen  To  Expatriate,  as 
Required  by  Section  6039G 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice. 


SUMMARY:  This  notice  is  provided  in 
accordance  with  IRC  section  6039G,  as 
amended,  by  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPPA)  of  1996.  This  listing  contains 
the  name  of  each  individual  losing 
United  States  citizenship  (within  the 
meaning  of  section  877(a))  with  respect 
to  whom  the  Secretary  received 
information  during  the  quarter  ending 
December  31, 1999. 

ARMAJANI.  JANET  NURENE 

ARPELS,  MARIE  THERESE,  LOUISE 

BELSER,  LAWRENCE  WALTER 

BELSER,  MARY  JEAN 

BERNARD,  MARY  CLALTOE 

BOROSHOK,  IRINA 

BOROSHOK,  ALEX 

BOWLES-O'CONNELL  DE  GASPE 

BEAUBIEN,  NAN 

BROWN,  RICHARD  N. 

BUMSTEAD,  ERIC  L. 

CASTRO,  YVONNE  MARIE 

CHEUNG,  YUN  KUL 

DE  BUEIL,  MARIE  LAURE-SYBIL-MICHELE 

DE  SPOELBERCH,  ERIC  JACQUES 

DE  YOUNG,  NINA 

DOYLE,  WILLIAM  HENRY 

FAULKNER,  SHERYL  ANN 

FELSTINER,  BARBARA  JANE 

FLEISCHAUER,  MARTHA 

FONG,  DAVID  MAN-HUNG 

FRANKLIN,  JOHN  JOSEPH 

FRANS,  SUSAN  ELLEN 

FRIVALDO.  JUAN  GALLANOSA 

FUSS,  ALBERT 

GAUM,  KURT  RUDOLF 

GAUM-LANGEMANN,  ROSA 

GROSKING,  YAEL  REBECCA 

HAUGHEY,  STEPHEN  EDWARD 

HULTGRENF,  RICHARD  WESLEY 

JEFFERIS,  JENNIFER 

JEFFERIS,  JOHN 

JENSEN;  ALAN  DALE 

JEONG  LEE,  JAMES  JAE 

JOSPE,  ROGER 

JOSPE.  CECIL 

KALMAR,  ERIK  LESLIE 

KIM,  GRACE  YOUNG 

KIM,  SUNG  HEE 

LABINE.  GILE  EMMANUEL 

LEE,  HYO  SOP 

LEE,  CHONG  REA 

LIEM,  JACQUELINE  MICHELLE 

LIVINGSTON  JR.,  EDMUND  PENDLETON 

LOUDERMILK.  JAN  ERNEST 

LUNT.  MICHAEL  CHARLES 

MINOR,  AIKO  ISHII 

MIYAMOTO.  SHINGO 

MOLLER,  MAREN 

MOSS,  VERONICA  INEZ 

NOBLE,  BUTLER 

PARK,  THOMAS 

PARK,  JONGSOO 

PAYNE,  ERIC  FRANCIS 

POSS,  CHRISTINE  CHERYL 

RICHTER,  SHERYL  NANCY 

RUTHLEDGE,  KI  SON  CHO 

SAGIE,  ISAAC 

SANDERS-GUNN,  KATHERLEEN 

SHAVER,  HELEN 

SHEPARD,  CHIN  HUI 

SHERMAN,  JOAN  ELLEN 
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SHERMAN,  JACKIE  ROBERT  .  /  .,,.- 

SHINN,  HENRY  JOO 

SHORT  IV,  ELLIS 

SJOGREN,  BERTIL  E. 

SOMERVILLE,  SUSAN 

SPITS,  HILLEGONDA  CATHERINE-LOUISE 

SUNDAHL,  ANN  INGRED 

TAKSHASHI,  YOKOF  ANNE 

TASHIRO,  YASUmSA 

THOMPSON,  BUDD 

TOWER,  SHAWN  JENNIFER 

UNGER,  LUCINDA  JO 

VENTURA  (GRACE  U  YI),  GRACE 

MEYOUNG 

VON  BUSKIRK,  CARL 

WASHINGTON,  PHILLIP  BRENT 

WEINGARTEN,  MICHAEL  SHELDON 

WRIGHT.  PAMELA  JOAN 

YE,  LEE  KWI 

ZAKUS,  PAUL  D. 

ZAKUS,  MARGUERITE  D. 

Approved:  January  18,  2000. 
Doug  Rogers, 

Chief.  Special  Projects  &■  Support  Branch, 
International  District. 
[FR  Doc.  00-2155  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  483O-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0016] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  3,  2000. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (Q45A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420.  (202)  27^ 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0016." 
SUPPLEMENTARY  INFORMATION: 

Title:  Claim  for  Disability  Insurance 
Benefits,  Government  Life  Insurance, 
VA  Form  29-357. 

OMB  Control  Number:  2900-0016. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  the 
insurance  activity  to  determine  the 
insured's  eligibility  for  disability 
insuirance  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  23,  1999,  at  page  51585. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden:  14,175 
hours. 

Estimated  Average  Burden  Per 
Respondent:  1  horn  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
8.100. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Hmnan  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395^650.  Please  refer  to  "OMB 
Control  No.  2900-0016"  in  any 
correspondence. 

Dated:  December  23,  1999. 

By  direction  of  the  Secretary- 
Sandra  S.  Mclntyre, 
Management  Analyst,  Information 
Management  Sen-ice. 
[FR  Doc.  00-2207  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0101] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 


DATES:  Comments  must  be  submitted  on 
or  before  March  3,  2000. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0101." 
SUPPLEMENTARY  INFORMATION: 

Title:  Eligibility  Verification  Reports 
(EVR)  (Eleven  of  the  EVRs  are  computer- 
generated  forms  which  may  be 
dispatched  from  VA's  central  computer. 
The  remaining  11  forms  (those  with  a  "- 
1 "  suffix  on  the  form  number)  are  «. 

stocked  forms). 

a.  Old  Law  Eligibility  Verification 
Report  (Surviving  Spouse),  VA  Forms 
21-0511S  and  21-0551S-1. 

b.  Old  Law  Eligibilitv  Verification 
Report  (Veteran),  VA  Forms  21-051 IV 
and21-051lV-l. 

c.  Section  306  Eligibility  Verification 
Report  (Surviving  Spouse).  VA  Forms 
21-0512S  and  21-0512S-1. 

d.  Section  306  Eligibility  Verification 
Report  (Veteran),  VA  Forms  21-0512V 
and  21-051 2  V-1. 

e.  Old  Law  and  Section  306  Eligibility 
Verification  Report  (Children  Only),  VA 
Fonrfs  21-0513  and  21-0513-1. 

f.  Die  Parent's  Eligibility  Verification 
Report,  VA  Forms  21-0514  and  21- 
0514-1. 

g.  Improved  Pension  Eligibility 
Verification  Report  (Veteran  Witb  No 
Children),  VA  Forms  21-0516  and  21- 
0516-1. 

h.  Improved  Pension  Eligibility 
Verification  Report  (Veteran  With 
Children).  VA  Forms  21-0517  and  21- 
0517-1. 

i.  Improved  Pension  Eligibility 
Verification  Report  (Surviving  Spouse 
Widi  No  Children),  VA  Forms  21-0518 
and  2J -05 18-1. 

j.  Improved  Pension  Eligibility 
Verification  Report  (Child  or  Children), 
VA  Forms  21-0519C  and  21-0519C-1. 

k.  Improved  Pension  Eligibility 
Verification  Report  (Surviving  Spouse 
Widi  Children),  VA  Forms  21-0519S 
and21-0519S-l. 

OMB  Control  Number:  2900-0101. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  Eligibility  Verification 
Reports  ar§  used  to  report  changes  in 
entitlement  factors  in  VA's  income- 
based  benefit  programs,  pension  and 
parents'  Dependency  and  Indemnity 
Compensation  (DIC).  Any  individual 
who  has  applied  for  or  receives  pension 
or  parents'  DIC  must  promptly  notify 
VA  in  writing  of  any  changes  in 
entitlement  factors.  The  reports  are  also 
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used  to  confihn 
changes  in 

An  agency 
sponsor,  and 
respond  to  a 
unless  it  disdlays 
control  numljer 
Notice  with 
soliciting 
of  infonnat 
Octobers,  1 

Affected  Public 
households. 

Estimated 
hours. 

Estimated 
Respondent: 

Frequency 

Estimated 
293,894. 

Send 
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aspect  of  the 
VA's  OMB 
0MB  Human 
Branch,  New 
Room  10235, 
(202) 395-46$0 
Control  No. 
correspond 

Dated:  Deceniber 

By  direction 
Sandra  Mclnty|« 
Management  A  lalyst 
Management 
IFR  Doc.  00-22()8 
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DEPARTMENir  OF  VETERANS 
AFFAIRS 

[OMB  Control  rio.  2900-0119] 


Agency  infonhation 
Activities  Un<  er 


AGENCY: 

Administration 
Affairs. 

ACTION:  Notici 


Veteipns  Benefits 

Department  of  Veterans 


35(11 
announces  th<  t 
Administration 
Veterans 
collection  of 
below  to  the 
Budget  (OMB] 
ThePRA 
nature  of  the 
its  expected 
the  actual  data 
DATE:  Commei|t 
or  before 


FOR  FURTHER 
THE  SUBMISSIOll 


Collection 
OMB  Review 


SUMMARY:  In  c  jmpliance  with  the 
Paperwork  Re  luction  Act  (PRA)  of  1995 
(44  U.S.C,  35^1  et  seq.).  this  notice 
the  Veterans  Benefits 
(VBA),  Department  of 
Affairs,  has  submitted  the 
ii  iformation  abstracted 
Office  of  Management  and 
for  review  and  comment, 
subn  lission  describes  the 

ipformation  collection  and 
and  burden;  it  includes 
collection  instrument. 
:s  must  be  submitted  on 
Marcih  3,  2000. 


C(  St  1 


llf  FORMATION  OR  A  COPY  OF 
CONTACT:  Denise 


McLamb.  Information  Management 
Service  (045 A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0119." 
SUPPLEMENTAL  INFORMATION: 

Title:  Report  of  Treatment  in  Hospital, 
VA  FL  29-551. 

OMB  Control  Number:  2900-0119. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  This  form  letter  is  used  to 
collect  information  from  hospitals  to 
determine  the  insured's  eligibility  for 
disability  insurance  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  23,  1999,  at  pages  51585- 
51586. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden:  4,055 
hours. 

Estimated  Average  Burden  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
20,277. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0119"  in  any 
correspondence. 

Dated:  December  23,  1999. 

By  direction  of  the  Secretary: 

Sandra  S.  Mclntyre, 

Management  Analyst,  Information 
Management  Service. 

[FR  Doc.  00-2209  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0381] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
aimounces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  conmient. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrimient. 

DATES:  Comments  must  be  submitted  on 
or  before  March  3,  2000. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0381." 

SUPPLEMENTARY  INFORMATION: 

Title:  Notice  for  Election  to  Convey 
and/or  Invoice  for  Transfer  of  Property, 
VA  Form  26-8903. 

OMB  Control  Number:  2900-0381  . 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Section  3732  of  Title  38, 
U.S.C,  and  38  CFR  36.4320(a)(1), 
provides  that  if  a  minimum  amount  for 
credit  to  the  borrower's  indebtedness 
has  been  specified  by  VA  in  relation  to 
the  sale  of  the  real  property  and  the 
holder  is  the  successful  bidder  at  the 
sale  for  no  more  than  the  amount 
specified  by  the  Secretary,  the  holder 
will  credit  the  indebtedness  with  that 
amount.  The  holder  may  then  retain  the 
property,  or  not  later  than  15  days  after 
the  date  of  sale,  advise  the  Secretary  of 
its  election  to  convey  and  transfer  the 
property  to  the  Secretary.  VA  Form  26- 
8903  serves  four  purposes:  holder's 
election  to  convey;  invoice  for  the 
purchase  price  of  the  property;  VA's 
voucher  for  authorizing  payment  to  the 
holder;  and  establishment  of  the  VA's 
property  records.  The  form  provides  the 
holder,  who  has  elected  to  convey  a 
property  to  the  VA,  with  a  convenient 
and  imiform  means  of  notification  to  the 
proper  VA  regional  office.  This  form 
simplifies  processing  for  lenders/ 
holders  who,  in  most  instances,  operate 
branch  offices  statewide  and 
nationwide. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciirrently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
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September  28, 1999,  at  pages  52371- 
52372. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  5,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
30,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collected  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503, 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0381"  in  any 
corespondence. 

Dated:  December  28.  1999. 

By  direction  of  the  Secretary.    " 
Sandra  S.  Mclntyre, 
Management  Analyst,  Information 
Management  Service. 
[FR  Doc.  00-2210  Filed  2-1-00;  8:45  am] 

BILLING  CODE  8320-01-P 


DEPARTMEffT  OF  VETERANS 
AFFAIRS 

Nursing  Research  Subcommittee  of 
the  Scientific  Review  and  Evaluation 
Board  for  Health  Services  Research 
and  Development  Service,  Notice  of 
Meeting 

The  Department  of  Veterans  Aifairs, 
Veterans  Health  Administration,  gives 
notice  imder  Pub.  L.  92-463,  that  a 
meeting  of  the  Nursing  Research 
Subcommittee  of  the  Scientific  Review 
and  Evaluation  Board  for  Health 
Services  Research  and  Development 
Service  will  be  held  at  the  Crowne  Plaza 
Hotel,  14th  and  K  Streets,  NW, 
Washington,  DC,  April  11  through  12, 
2000.  On  April  11,  the  meeting  will 
convene  from  8:00  a.m.  until  5:00  p.m. 
and  on  April  12,  from  8:00  a.m.  until 
5:00  p.m.  The  piu^Dose  of  the  meeting  is 
to  review  nursing  research  applications 
that  identify  effective  methods  for 
improving,  maintaining,  and/or 
preventing  decline  in  the  functional 
status  of  patients;  develop  and  test 
models  that  integrate  patient  care 
delivery  and  enhance  health  outcomes; 
and  improve  patient  care.  Applications 
are  reviewed  for  scientific  and  technical 
merit.  Recommendations  regarding 
funding  are  prepared  for  the  Chief 
Research  and  Development  Officer. 

This  meeting  will  be  open  to  the 
public  at  the  start  of  the  April  1 1  session 
for  approximately  one-half  hour  to  cover 
administrative  matters  and  to  discuss 


the  general  status  of  the  program.  The 
closed  portion  of  the  meeting  involves 
discussion,  examination,  reference  to, 
and  oral  review  of  staff  and  consult 
critiques  of  research  protocols  and 
similar  documents.  During  this  portion 
of  the  meeting,  discussion  and 
recommendations  will  include 
qualifications  of  the  personnel 
conducting  the  studies  (the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy),  as  well  as  research  information 
(the  premature  disclosure  of  which 
would  be  likely  to  frustrate  significantly 
implementation  of  proposed  agency 
action  regarding  such  research  projects). 
As  provided  by  the  subsection  10(d)  of 
Pub.  L.  92-463,  as  amended  by  Pub.  L. 
94—409,  closing  portions  of  these 
meetings  is  in  accordance  with  5  U.S.C. 
552b  (c)(6)  and  (9)(B). 

Those  who  plan  to  attend  the  open 
session  should  contact  the  Assistant 
Director  of  Scientific  Review,  {124F), 
Health  Research  Services  and 
Development  Service,  Department  of 
Veterans  Affairs,  1400  I  Street,  N.W., 
Suite  780,  Washington,  D.C.,  at  least  five 
days  before  the  meeting.  For  further 
information,  call  (202)408-3665. 

Dated:  January  20.  2000. 

By  Direction  of  the  Sscretary. 

Marvin  R.  Eason, 

Committee  Management  Officer. 

[FR  Doc.  00-2206  Filed  2-1-00;  8:45  am] 
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DEPARTMEMT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CR99-241-001] 

ANR  Pipeline  Company;  Notice  of 
Application    , 

Correction      I 

In  notice  dciciunent  00-1177, 
beginning  on  page  2936  in  the  issue  of 
Wednesday,  January  19,  2000,  make  the 
following  corBections: 

1 .  The  docket  line  should  appear  as 
set  forth  above. 

2.  On  page  ^936,  the  the  second 
column,  in  th*  eighth  Une  from  the 
bottom,  "CP-2  41-001"  should  read 
"CP99-241-001". 

(FR  Doc.  C0-11>  7  Filed  2-1-00;  8:45  am) 

BILLMG  CODE  150) -01-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  i 

Notice  of  Declaration  of  Intention  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

Correction 

In  notice  dofcument  00-1274 
beginning  on  iage  3228  in  the  issue  of 


dofct 


Thursday,  January  20,  2000,  in  the  third 
column,  in  paragraph  b,  "DlOO-000" 
should  read  "DlOO-1-000". 

[FR  Doc.  CO-1274  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  1505^)1-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  144 

[FRL-6482-2] 
RIN  2040-AB83 

Revisions  to  the  Urulerground 
Injection  Control  Regulations  for  Class 
V  Injection  Weils 

Correction 

In  rule  document  99-31048,  beginning 
on  page  68546,  in  the  issue  of  Tuesday, 
December  7, 1999,  make  the  following 
correction: 

§144.89    [Corrected] 

On  page  68572,  in  the  first  column,  in 
§  144.89(a)(1),  in  the  first  line,  "Prior" 
should  read  "(1)  Prior". 

[FR  Doc.  C9-31048  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  150S41-0 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 
[DEA  No.  1871] 
RIN1117-AA51 

Schedules  of  Controlled  Substances: 
Exempt  Anabolic  Steroid  Products 

Correction 

In  rule  document  00-1347,  beginning 
on  page  3124,  in  the  issue  of  Thursday, 


January  20,  2000,  make  the  following 
corrections: 

§1308.34    [Corrected] 

1.  On  page  3126,  in  §  1308.34,  in  the 
table,  in  the  sixth  column,  the  heading 
"Quality"  should  read  "Quantity". 

2.  On  the  same  page,  in  §  1308.34,  in 
the  table,  in  the  sixth  colmnn,  the  last 
entry  "<0.6  w/v"  should  read  "<0.6%  w/ 
v". 

[FR  Doc.  CO-1347  Filed  2-1-00;  8:45  am] 
BILUNG  CODE  150S-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21,  25,  91, 121, 125  and 
129 

[Docket  No.  FAA-1999-6411;  Notice  No.  99- 
18] 

RIN  2120-AG62 

Transport  Airplane  Fuel  Tank  System 
Design  Review,  Flammability 
Reduction,  and  Maintenance  and 
Inspection  Requirements 

Correction 

In  proposed  rule  document  99-28348 
beginning  on  page,  58644,  in  the  issue 
of  Friday,  October  29, 1999,  make  the 
following  the  correction: 

On  page  58644,  in  the  first  colimm, 
the  docket  number  is  corrected  to  read 
as  set  forth  above. 

[FR  Doc.  C9-28348  Filed  2-1-00;  8:45  am] 
BILUNG  COOE  1505-01-0 
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OEPARTMEr  T  OF  LABOR 

Pension  and  I  Welfare  Benefits 
Administrati<>n 

DEPARTIMEr^T  OF  THE  TREASURY 

I 
internal  Revenue  Service 

PENSION  BENEFIT  GUARANTY 
CORPORATI  3N 

BIN  1210-AA5^ 

Revision  of  Annual  Information  Return/ 
Report 

AGENCIES:  Pension  and  Welfare  Benefits 

Administratidn,  Labor;  Internal  Revenue 

Service,  Treai  ury;  Pension  Benefit 

Guaranty  Cor  joration 

ACTION:  Notic  3  of  adoption  of  revised 

forms. 


SUMMARY:  Th:  s  document  announces  the 
adoption  of  tl  e  revised  annual  return/ 
report  forms  ( the  Form  5500  Series) 
filed  for  emplDyee  pension,  welfare  and 
fringe  benefit  plans  under  the  Employee 
Retirement  In:ome  Seciu-ity  Act  of  1974, 
as  amended  (liRISA),  and  the  Internal 
Revenue  Coda  of  1986,  as  amended,  (the 
Code).  The  Fc  rm  5500  Series  is  the 
principal  soui  ce  of  information  and  data 
concerning  th  3  operation,  funding, 
assets  and  investments  of  pension, 
welfare  and  ft  inge  benefit  plans,  and 
also  serves  as  the  primary  means  by 
which  the  op«  ratiori  of  plans  can  be 
monitored  by  participants,  beneficiaries 
and  the  generi  1  public.  The  form 
revisions  are  I  eing  adopted  concurrent 
with  the  impl  (mentation  of  a  new 
computerized  ERISA  Filing  Acceptance 
System  (EFAS  T)  to  improve  the  forms 
and  simpliiy  t  nd  expedite  the  receipt 
and  processin ;  of  the  Form  5500  Series 
by  relying  on  :omputer  scannable  forms 
and  electronic  filing  technologies.  The 
revised  forms  iffect  the  financial  and 
other  informal  ion  required  to  be 
reported  and  (  isclosed  by  employee 
benefit  plans.  The  Form  5500-EZ  is  not 
discussed  in  t  lis  notice. 
DATES:  Effect!  e  Date:  This  notice  is 
effective  on  F(  bruary  2.  2000. 

Applicabilit  /  Date:  The  revised  forms 
apply  for  plan  years  beginning  on  or 
after  January  1 ,  1999. 
FOR  FURTHER  IIIF0RMAT10N  CONTACT: 
George  M.  Hoi  mes.  Jr.  or  Eric  A.  Raps, 
Pension  and  V  Welfare  Benefits 
Administratio  i  (PVVBA),  U.S. 
Department  of  Labor,  (202)  219-8515. 
for  questions  i  slating  to  the  Form  5500 
and  Schedules  A,  C.  D,  G,  H  and  I  as 
well  as  the  rep  orting  requirements 
under  Title  I  oF  ERISA;  James  Flannery, 
Internal  Revenue  Service  (IRS),  (202) 
622-6214,  for  questions  relating  to 


Schedules  B,  E,  F,  P,  R,  T  and  SSA  as 
well  as  questions  relating  to  the 
reporting  requirements  under  Title  11  of 
ERISA;  James  J.  Bloch.  Pension  Benefit 
Guaranty  Corporation  (PBGC),  (202) 
326-4080  (x  3530)  for  questions  relating 
to  Schedule  B  and  line  9  of  Schedule  R 
as  well  as  questions  relating  to  the 
reporting  requirements  under  Title  IV  of 
ERISA.  For  further  information  on  an 
item  not  mentioned  above,  contact  Mr. 
Holmes.  The  telephone  numbers 
referenced  above  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Under  part  1  of  Title  I  of  ERISA.  Title 
IV  of  ERISA,  and  the  Code, 
administrators  of  pension  and  welfare 
benefit  plans  subject  to  those  provisions 
are  required  to  file  returns/reports 
annually  concerning,  among  other 
things,  the  financial  condition  and 
operations  of  employee  benefit  plans. 
Employers  sponsoring  certain  Mnge 
benefit  plans  and  other  plans  of  deferred 
compensation  that  are  not  subject  to 
Title  I  of  ERISA  are  also  required  under 
the  Code  to  file  certain  information 
annually  with  the  IRS.  These  annual 
reporting  requirements  are  satisfied 
generally  by  filing  the  Form  5500  Series 
in  accordance  with  its  instructions  and 
the  related  regulations.' 

The  Form  5500  Series  is  the  principal 
source  of  information  and  data 
concerning  the  operation,  funding, 
assets  and  investments  of  more  than 
800,000  pension  and  welfare  benefit 
plans  with  assets  estimated  at  $4.3 
trillion.  Accordingly,  the  Form  5500 
Series  information  and  data  necessarily 
constitute  an  integral  part  of  each 
agency's  enforcement,  research  and 
policy  development  programs  and  are  a 
source  of  information  and  data  for  use 
by  other  federal  agencies.  Congress  and 
the  private  sector  in  assessing  employee 
benefit,  tax,  and  economic  trends  and 
policies.  The  returns/reports  also  serve 
as  the  primary  means  by  which  the 
operations  of  plans  can  be  monitored  by 
participants,  beneficiaries  and  the 
general  public. 

On  September  3.  1997,  the 
Department  of  Labor  (Department),  IRS 
and  the  PBGC  (collectively  the 
Agencies)  published  in  the  Federal 
Register  (62  FR  46556)  a  notice  of 


'  For  purposes  of  Title  I  of  ERISA,  the  filing  of 
the  Form  5500  Series,  in  accordance  with  its 
instructions  and  related  regulations,  by  the 
administrator  of  a  pension  or  welfare  benefit  plan 
constitutes  compliance  with  the  limited  exemption 
and  alternative  method  of  compliance  prescribed  in 
29  CFR  part  2520,  promulgated  in  accordance  with 
the  authority  granted  by  the  Secretary  of  Labor 
under  sections  104(a)  and  110  of  ERISA. 


proposed  revisions  to  the  Form  5500 
Series.  The  Agencies'  proposal  replaced 
the  Form  5500,  Form  5500-C  and  Form 
5500-R  with  one  Form  5500  intended  to 
streamline  the  report  and  the  methods 
by  which  it  is  filed.  Concurrent  with  the 
development  of  the  new  Form  5500,  the 
Agencies  also  developed  a  new 
computerized  system  to  process  Form 
5500  retimis/reports  (the  ERISA  Filing 
Acceptance  System  or  "EFAST").  The 
new  computerized  processing  system  is 
designed  to  simplify  and  expedite  the 
receipt  and  processing  of  the  new  Form 
5500  by  relying  on  computer  scannable 
forms  and  electronic  filing  technologies. 
The  development  of  the  new  forms  in 
conjunction  with  the  EFAST  system  is 
intended  to  streamline  and  improve  the 
Form  5500  Series  and  lower  the 
administrative  burdens  and  costs 
incurred  by  employee  benefit  plans  that 
file  the  Form  5500  Series  each  year. 
A  public  hearing  on  the  proposed 
forms  revisions  was  held  on  November 
17,  1997,  and  written  comments  on  the 
proposal  were  received  until  the  public 
record  was  closed  on  December  3,  1997. 
The  Agencies  received  oral  testimony 
and  over  60  written  public  comments 
from  employer  groups,  employee 
representatives,  financial  institutions, 
service  organizations  and  others  on  the 
form  streamlining  proposal.  On 
February  4,  1998,  the  Department 
announced  that,  in  response  to  public 
comments,  the  implementation  of  the 
new  Form  5500  would  be  delayed  until 
the  1999  plan  year. 

Public  reaction  to  the  September  3, 
1997  Notice  of  Proposed  Forms 
Revisions  was  generally  supportive  of 
the  new  streamlined  structure  of  the 
Form  5500  Series.  The  Agencies 
decided  to  adopt  the  new  forms  largely 
as  proposed,  but,  in  response  to  public 
comments,  made  various  adjustments  to 
the  proposed  forms  and  instructions 
where  consistent  with  the  purposes  of 
the  Form  5500  and  the  objectives  of  the 
streamlining  project.  A  revised  version 
of  the  new  Form  5500  was  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  approval  under  the 
Paperwork  Reduction  Act  (PRA)  and  a 
Notice  was  published  in  the  Federal 
Register  on  June  24,  1998  (63  FR  34493) 
which  provided  a  30-day  opportunity  to 
submit  comments  to  OMB  on  the  new 
Form  5500  submission.  At  the  same 
time,  the  revised  Form  5500  was  made 
available  on  PWBA's  internet  site  (http:/ 
/www.dol.gov/dol/pwba)  as  part  of  the 
Agencies'  commitment  to  make 
information  about  the  new  forms 
available  to  plans  and  their  service 
providers  at  the  earliest  opportunity. 
Following  its  PRA  review,  OMB  gave 
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conditional  PRA  approval  to  the  new 
Form  5500  on  August  26,  1998.2 

The  new  Form  5500  Series  replaces 
the  Form  5500  and  the  Form  5500-C/R 
with  a  single  new  Form  5500  with  basic 
identifying  information  for  use  by  all 
filers  and  13  schedules  focused  on 
particular  subjects  and/or  filing 
requirements — five  pension  schedules, 
seven  financial  schedules,  and  one 
fringe  benefit  schedule.  The  pension 
schedules  are:  Schedule  B  (Actuarial 
Information);  Schedule  E  (ESOP  Annual 
Information);  Schedule  R  (Retirement 
Plan  Information);  Schedule  T 
(Qualified  Pension  Plan  Coverage 
Information);  and  Schedule  SSA 
(Annual  Registration  Statement 
Identifying  Separated  Participants  With 
Deferred  Vested  Benefits).  The  financial 
schedules  are:  Schedule  A  (Insiu-ance 
Information);  Schedule  C  (Service 
Provider  Information);  Schedule  D 
(DFE/Participating  Plan  Information); 
Schedule  G  (Financial  Transaction 
Schedules);  Schedule  H  (Financial 
Information);  Schedule  I  (Financial 
In/ormation-Small  Plan);  and  Schedule 
P  (Annual  Return  of  Fiduciar>'  of 
Employee  Benefit  Trust).  The  fringe 
benefit  schedule  is  Schedule  F  (Fringe 
Benefit  Plan  Annual  Information 
Retiu-n).  The  new  schedules  are 
Schedules  D.  H,  I,  R  and  T;  the 
schedules  that  have  been  revised  are 
Schedules  A,  C  emd  G;  and  the 
schedules  that  have  either  not  been 
revised  or  have  undergone  minimal 
changes  are  Schedules  B,  E,  F,  P  and 
SSA. 

The  revisions  being  adopted  to  the 
Form  5500  annual  return/report  provide 
plans  using  simple  tax  qualification 
structures  and  financial  operations  with 
correspondingly  streamlined  aimual 
reporting  requirements  and  also  teu-get 
reporting  requirements  so  that  welfare 
plans  generally  complete  fewer  items 
than  pension  plans  and  small  plans 
generally  complete  fewer  items  than 
large  plans.  The  Agencies  have 


2  The  OMB  conditions  were  described  in  the 
Federal  Register  on  December  10,  1998  (63  FR 
68370)  in  the  preamble  to  the  proposed 
amendments  to  the  Department's  reporting 
regulations.  The  conditions  were:  (i)  consolidating 
the  separate  reporting  of  long-term  and  short-term 
corporate  debt  instruments  into  one  line  item  for  all 
corporate  debt  instruments  on  the  Schedule  H 
(Income  and  Expense  Statement),  (ii)  adding  a 
clarifying  instructional  statement  to  the  text  on  line 
5  of  Schedule  R,  (iii)  holding  instructional  text  on 
line  3  of  Schedale  T,  (iv)  adding  a  statement  to  the 
Schedule  C  instructions  that  trades  and  businesses 
(whether  or  not  incorporated)  are  "persons" 
required  to  be  reported  as  ser\ice  providers,  and  (v) 
rlarif>'ing  the  instructions  for  line  3b(2)  of  Schedule 
H  regarding  the  inapplicability  of  the  "short  plan 
year"  provisions  of  29  CFR  2520.104-50  to  Direct 
Filing  Entity  (DFE)  Form  5500s  filed  for  group 
insurance  arrangements  and  investment  entities 
described  in  29  CFR  2520.103-12  (103-12  lEs). 


developed  a  reference  guide,  which  is 
included  in  the  instructions  for  the  new 
Form  5500,  that  is  designed  to  provide 
general  information  and  guidance  on 
completing  the  revised  Form  5500  and 
schedules  entitled:  "Quick  Reference 
Chart  Form  5500  Schedules  and 
Attachments." 

As  part  of  the  development  of  the 
revised  Form  5500  Series,  the 
Department  also  published  in  the 
Federal  Register  (63  FR  68370),  on 
December  10,  1998,  proposed 
amendments  to  the  annual  reporting 
regulations  (Part  2520  of  Chapter  XXV 
of  Title  29  of  the  Code  of  Federal 
Regulations)  to  implement  under  Title  I 
of  ERISA  certain  of  the  proposed 
changes  to  the  Form  5500  Series.  A 
number  of  other  technical  amendments 
to  the  regulations  were  proposed  in 
order  to  update  certain  of  the  reporting 
and  disclosure  regulations.  In  the 
December  10,  1998  Notice,  the 
Department  stated  that  the  public 
comments  submitted  in  response  to  the 
September  3,  1997  Notice  of  Proposed 
Forms  Revisions  would  be  treated  as 
part  of  the  public  record  for  the  Notice 
of  Proposed  Rulemaking,  and,  to  the 
extent  those  comments  included 
information  relevant  to  the  proposed 
regulatory  amendments,  the  Department 
would  treat  those  comments  as 
comments  on  the  Notice  of  Proposed 
Rulemaking  to  avoid  the  need  to  submit 
duplicate  public  comments.  The 
Department  received  four  comments  in 
response  to  the  December  10,  1998 
Notice.  A  notice  of  final  rulemaking 
regarding  those  regulatory  amendments 
will  be  published  separately  by  the 
Department  in  the  Federal  Register. 

The  Agencies  also  published  a 
Federal  Register  notice,  on  June  28, 
1999  (64  FR  34686)  soliciting  public 
comments  on  the  draft  computer 
scannable  versions  of  the  new  forms 
developed  by  two  vendors  who  were 
competing  for  the  contract  to  design  and 
build  the  EFAST  system.  Specifically, 
contracts  were  awarded  to  two  national 
computer  firms  to  competitively 
develop  a  computerized  form  processing 
system  and  related  computer  scannable 
versions  of  the  new  Form  5500  Series. 
The  Agencies  subsequently  selected  one 
as  the  vendor  to  operate  EFAST  and 
process  the  new  Form  5500  returns/ 
reports. 

As  noted  above,  EFAST  has  been 
designed  to  simplify  and  expedite  the 
receipt  and  processing  of  the  Form  5500 
Series  by  relying  on  computer  scannable 
forms  and  electronic  filing  technologies, 
hi  that  regard,  the  1999  Form  5500  is 
available  in  two  different  computer 
scannable  formats;  both  have  the  same 
data  elements  but  provide  filers  with  a 


choice  of  formats  for  preparing  the  Form 
5500.  The  first  format  is  a  "machine 
print"  format  under  which  the  filer  uses 
a  computer  and  software  to  enter  data 
and  complete  the  form.  Upon 
completion  of  the  data  entries  under 
this  format,  the  completed  forms  and 
any  required  attachments  may  be  filed 
through  electronic  means  (provided  the 
EFAST  electronic  specifications  are  met 
and  a  copy  with  all  required  signatures 
is  retained  as  part  of  the  plan's  records), 
or  the  filer  may  print  a  paper  copy,  and 
after  the  required  signatures  have  been 
affixed,  mail  the  return/report  to  the 
address  specified  in  the  Form  5500 
instructions  under  the  heading  labeled 
"Where  To  File."  The  completed 
machine  print  Form  5500  return/report 
can  be  read  by  participants  and 
beneficiaries,  and  the  EFAST  system 
will  collect  the  data  by  scanning  bar 
codes  printed  out  at  the  bottom  of  each 
page.  The  second  format  is  a  "hand 
print"  format  under  which  the  filer 
enters  data  by  hand  or  typewriter  on 
specially  designed  green  drop-out  ink 
forms  and  the  EFAST  system  uses 
optical  character  recognition  technology' 
to  scan  the  hand  or  typewritten  data 
entries.  The  "hand  print"  format  can  be 
filed  only  by  mail  to  the  address 
specified  in  the  Form  5500  instructions 
under  the  heading  labeled  "Where  To 
File." 

The  Agencies  are  printing  in  this 
notice  informational  copies  of  the  hand 
print  1999  Form  5500  and  schedules, 
and  the  instruction  package  for  the  1999 
Form  5500  return/report.  However, 
because  of  the  new  technologies  being 
used  by  the  Agencies  for  processing  the 
revised  Form  5500.  Federal  Register 
copies  of  the  Form  5500  and  schedules 
will  not  be  acceptable  for  filing. 
Informational  copies  of  the  hand  print 
forms,  machine  print  forms  and  the 
instruction  package  will  also  be  posted 
on  the  Department's  web  page  at 
www.dol.gov/dol/pwba.  The  1999  Form 
5500  package  (hand  print  green  drop- 
out irik  forms  and  instructions)  will  be 
distributed  to  employee  benefit  plan 
filers  in  the  same  manner  as  in  prior 
'  years.  Refer  to  the  EFAST  web  page  at 
wvkrv*'.efast. dol.gov  beginning  in  late 
March  2000  for  information  on 
obtaining  the  machine  print  forms  and 
related  software. 

n.  Summary  of  Comments  on  Proposed 
Forms 

In  addition  to  a  number  of  general 
comments  relating  to  the  statutory'  and 
regulatory  annual  reporting  scheme,  the 
Agencies  received  a  number  of 
comments  relating  to  specific  elements 
of  the  proposed  revisions  to  the  Form 
5500.  Upon  consideration  of  all  the 
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written  coimn  ents  and  the  record  of  the 
public  hearini;.  as  well  as  the  Agencies' 
respective  adj  ainistrative,  enforcement 
and  informati  3nal  requirements,  the 
Agencies  wen  s  unable  to  adopt  all  of  the 
public  suggestions  and 
recommendations  regarding  revisions  to 
the  annual  ret  um/report.  However,  in 
an  effort  to  fac  ilitate  both  compliance 
with  the  annu  al  reporting  requirements 
and  the  procef  sing  of  annual  returns/ 
reports,  the  Agencies  have  in  response 
to  public  com  nents  made  certain 
changes  to  the  forms  and  clarifications 
to  the  instruct  ons  accompanying  the 
forms.  The  fol  owing  is  a  sununary  of 
the  major  com  ments  received  by  the 
Agencies  whi<  h  have  been  organized  on 
a  subject  mattur  basis. 

A.  Annual  Re)  torting  Scheme 
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B.  Form  5500 

1.  Restructui  ing  of  the  Form  5500  and 
Ehmination  of  the  Form  5500-C/R.  In 
general,  the  co  nments  were  positive  as 
to  the  restructi  ring  of  the  Form  5500 
Series,  includi  ig  the  elimination  of 
Form  5500-C/F  .  The  Agencies, 
accordingly,  hi  ve  decided  to  adopt  the 
new  structure  i  if  the  forms  largely  as 
proposed.  How  ever,  several  of  the  new 
schedules  add(  d  as  part  of  the  proposal 
have  been  re-la  beled  to  be  consistent 
with  the  generi  il  practice  in  the  current 
Form  5500  of  \i  sing  a  single  alphabetic 
identifier  for  s<  hedules,  i.e.,  Schiedule 
FIN  (Financial  Information)  is  now 
Schedule  H  (Financial  Information), 


Schedule  FIN-SP  (Financial 
Information-Small  Plan)  is  now 
Schedule  I  (Financial  Information-Small 
Plan),  and  Schedule  PEN  (Pension  Plan 
Information)  is  now  Schedule  R 
(Retirement  Plan  Information).  Further, 
the  Schedule  Q  (Qualified  Pension  Plan 
Coverage  Information)  was  re-labeled  as 
Schedule  T  (Qualified  Pension  Plan 
Coverage  Information)  to  avoid 
confusion  with  the  Schedule  Q 
introduced  by  the  IRS  for  the  Form  5300 
Series. 

2.  Financial  Reporting  for  Large  and 
Small  Plans.  Several  commentators 
requested  that  the  Agencies  require 
small  plans  (plans  that  previously  were 
eligible  to  file  the  Form  5500-C/R)  to 
report  the  same  financial  information 
that  is  required  of  large  plans  (plans  that 
previously  filed  the  Form  5500),  or,  in 
the  alternative,  require  that  small  plans 
continue  to  report  the  financial 
information  that  is  now  contained  in  the 
current  Form  5500-C.  Other 
commentators  suggested  that  the  100 
participant  threshold  for  determining 
whether  a  plan  is  "large"  or  "small" 
should  be  increased,  for  example,  to  150 
or  200  participants.  With  respect  to  the 
first  comment,  the  Agencies  concluded 
that  significantly  expanding  the 
financial  reporting  for  small  plans 
would  be  inconsistent  with  a  principal 
objective  of  this  project  which  was  to 
simplify  and  streamline  the  information 
collected  on  the  Form  5500.  Further,  the 
Agencies  believe  that  the  financial 
reporting  by  small  plans  in  the  new 
Form  5500  contains  much  of  the 
financial  information  on  the  Form  5500- 
C  (lines  27  and  28)  while  providing 
improved  disclosures  over  the  current 
Form  5500-C.  With  respect  to  the 
second  comment,  the  extension  of  the 
reporting  threshold  to  a  200  participant 
threshold  would  expand  the  number  of 
small  plan  filers  by  approximately 
45,000  plans.  In  light  of  the  fact  that 
such  a  change  may  require  legislation, 
and  because  the  Agencies  would  need  to 
more  fully  explore  and  consider  the 
consequences  of  such  an  extension,  the 
Agencies  did  not  alter  the  current  rules 
regarding  the  100  participant  threshold. 

3.  Preparer  Identification.  Several 
commentators  indicated  that  it  was  not 
clear  how  filers  would  comply  with  the 
proposed  requirement  to  identify  the 
"preparer"  of  the  Form  5500  because 
many  persons  may  be  involved  in  the 
collection  and  preparation  of 
information  reported  on  the  Form  5500 
return/report.  The  commentators  asked 
for  specific  instructions  regarding  this 
requirement  if  it  were  to  be  maintained 
in  the  final  form.  In  the  alternative,  a 
commentator  asked  that  the  "preparer" 
requirement  be  replaced  with 


authorization  for  a  party  to  be 
designated  as  an  official  contact  to 
discuss  filing  errors.  The  Agencies  agree 
that  it  may  be  difficult  to  identify  a 
single  preparer  of  the  Form  5500  for 
many  plans,  and  accordingly,  have 
changed  the  item  so  that  it  is  optioned 
and  allows  a  filer  to  designate  the 
person  or  entity  that  the  filer  believes 
was  principally  responsible  for  the 
preparation  of  the  annual  return/report. 

4.  Multiple  Signature  Requirements. 
Several  commentators  questioned  the 
need  for  multiple  signatures  on  the 
Form  5500  return/report.  In  response, 
the  Agencies  have  clarified  the 
instructions  for  the  Title  I  and  II 
signature  requirements  for 
administrators  and  employers  on  the 
return/report  and  the  IRS  eliminated  the 
employer  signature  requirement  fi-om 
the  Schedule  T.  The  other  signatiires 
required  on  the  retimi/report 
(independent  qualified  public 
accountant's  signature,  enrolled  actuary 
signature  on  Schedule  B,  trustee 
signature  on  Schedule  P,  and 
administrator  signatiire  on  Schedule 
SSA)  serve  independent  purposes  such 
that  it  is  not  currently  feasible  to 
eliminate  these  signatures  or 
consolidate  them  onto  a  single  place  on 
the  form. 

5.  Elimination  of  Certain  Compliance 
and  Disclosure  Questions.  Several 
commentators  suggested  that  the 
proposed  elimination  of  certain 
compliance  and  disclosure  questions 
may  adversely  affect  plan  participants. 
Specific  areas  identified  included  the 
following. 

First,  commentators  questioned  the 
proposed  elimination  of  the  reporting  of 
the  number  of  active  participants  who 
are  fully  vested,  partially  vested  and 
nonvested.  The  Agencies  did  not 
reinstate  these  questions  because  the 
subgrouping  of  active  participants  by 
fully  vested,  partially  vested  and 
nonvested  was  not  widely  used  by  the 
Agencies,  was  a  source  of  confusion  for 
many  filers,  was  duplicative  of  certain 
information  reported  on  Schedule  B, 
and  was  not  required  under  the  current 
or  revised  Form  5500  for  the  small  plan 
filers  which  comprise  the  majority  of  all 
return/report  filers.  Further,  to  the 
extent  individual  participants  want 
vesting  information  regarding  their  own 
benefits,  they  generally  can  obtain  an 
individual  benefit  statement  fi-om  their 
plan  administrator. 

Second,  commentators  questioned  the 
proposed  elimination  of  "yes/no" 
questions  on  plan  amendments  and 
distribution  of  summaries  of  material 
modifications  (SMMs).  Under  Title  I  of 
ERISA,  plan  administrators  must 
automatically  furnish  a  notice  to 
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participants  and  beneficiaries  of 
material  modifications  to  the  plan  or 
changes  in  the  information  required  to 
be  included  in  the  summary  plan 
description  (SPD)  that  were  adopted 
during  the  reporting  year.  These  notices 
typically  must  be  furnished  to 
participants  and  beneficiaries  before  the 
plan's  Form  5500  return/report  would 
be  filed  and  available  to  participants 
and  beneficiaries.  Accordingly, 
participants  and  beneficiaries  should 
have  received  a  notice  regarding  the 
plan  amendment  before  they  ordinarily 
would  have  access  to  the  answers  to 
these  "yes/no"  questions  on  the  form. 
Also,  the  Department  has  developed  an 
ERISA  Compliance  Quick  Checklist  (to 
be  included  in  the  Form  5500 
instruction  package  but  not  required  to 
be  filed  with  the  government)  that 
makes  specific  reference  to  these  SPD/ 
SMM  requirements.  The  Department, 
accordingly,  has  not  reinstated  these 
questions. 

Third,  commentators  asked  that  the 
Agencies  reinstate  the  question  for  small 
plan  filers  on  whether  20%  or  more  of 
plan  assets  are  held  in  a  single 
investment  and  the  question  for  all  filers 
on  compliance  with  fidelity  bonding 
requirements.  The  Agencies  decided  to 
reinstate  questions  on  these  subjects 
because  they  serve  important 
enforcement  and  disclosure  functions 
and  provide  important  protections  to 
pcirticipants  and  beneficiaries. 

6.  Delay  of  Effective  Date.  In  response 
to  comments,  the  Agencies  postponed 
the  implementation  year  for  the  new 
forms  from  the  1998  plan  year  until  the 
1999  plan  year.  Thus,  the  earliest  filing 
due  date  for  returns/reports  using  the 
new  forms  for  plans  with  calendar  year 
plan  years  is  July  31,  2000.  (See  below 
for  a  discussion  of  the  transitional  rules 
and  special  filing  due  date  rules  for 
common  or  collective  trusts  (CCTs)  and 
pooled  separate  accounts  (PSAs) 
electing  to  file  as  direct  filing  entities 
(DFEs)). 

7.  Uniform  Method  to  Count  Plan 
Participants.  Several  commentators 
noted  that  numerical  counts  of  plan 
participants  were  required  on  several 
different  schedules  using  several 
different  counting  formulas.  One 
commentator  suggested  that  proposed 
Form  5500  (Line  4),  Schedule  B  (Line 
2b),  Schedule  PEN  (Lines  la.  lb,  and 
Ic),  and  PBGC  Form  1  (Line  13)  be 
revised  to  permit  a  plan  administrator  to 
provide  the  same  participant  coimt  for 
each  item.  Another  commentator 
suggested  that  all  the  requested 
information  be  in  one  place  on  the  form. 
In  response,  the  Agencies  note  that  the 
different  participant  counts  are  used  for 
different  purposes  and  thus  are  difficult 


to  make  consistent.  In  an  effort  to  clarify 
and  simplify  these  questions,  however, 
the  Agencies  decided  to  consolidate 
most  of  the  participant  count  questions 
onto  the  Form  5500  instead  of  the 
various  schedules  (with  the  exception  of 
certain  questions  on  the  Schedule  B 
which  are  certified  to  by  the  em-olled 
actuary  and  certain  questions  on 
Schedule  T  which  are  unique  to  the 
application  of  the  qualified  plan 
minimum  coverage  requirements),  and 
to  return,  in  general,  to  the  format  for 
participant  count  questions  used 
currently  on  the  Form  5500.  The 
Agencies  have  also  attempted  to  clarify 
the  accompanying  instructions. 

C.  Schedule  A  (Insurance  Information) 
and  Other  Reporting  on  Insurance 
Products 

1.  Policy  Year  vs.  Plan  Year 
Reporting.  Several  commentators  asked 
the  Department  not  to  adopt  the 
proposed  change  to  require  Schedule  A 
reporting  of  insxu-ance  contracts  on  a 
plan  year  basis.  The  present  rule  allows 
reporting  on  a  contract  or  policy  year 
basis  as  an  alternative  to  a  plan  year 
basis.  The  conunentators  indicated  that 
plan  year  reporting  would  require  a 
substantial  revision  of  existing 
recordkeeping  systems  while  not 
providing  better  information  on  the 
insurance  contracts  being  reported.  Two 
commentators,  however,  stated  that  the 
proposed  change  could  help  in 
coordinating  financial  information  on 
plan  investments  provided  by  banks  and 
insurance  companies.  The  Department 
proposed  the  change  to  enable  better 
coordination  of  information  on  the 
Schedule  A  regarding  individual 
contracts  with  aggregate  investmeiit  and 
benefit  payment  information  on  the 
Form  5500  financial  statements  (which 
is  reported  on  a  plan  year  basis).  In  view 
of  the  complexities  and  costs  attendant 
to  the  proposed  change,  the  Department 
has  decided  to  retain  the  option  of 
contract  or  policy  year  reporting  on  the 
Schedule  A. 

2.  Insurance  Company 
Noncompliance  with  Obligation  to 
Provide  Necessary  Information  to  Plan 
Administrators.  Several  commentators 
described  difficulty  obtaining 
information  (particularly  fee  and 
commission-related)  ft'om  insurance 
companies.  They  expressed  concern 
about  requiring  any  new  information  on 
the  Schedule  A  (such  as  the  new 
requirement  to  report  insurance 
company  employer  identification 
niunbers  (EINs)  and  National 
Association  of  Insurance  Commissioners 
(NAIC)  codes)  because  they  expected 
that  the  new  requirements  would 
exacerbate  the  ciurent  problem.  It  is  the 


view  of  the  Department  that  compliance 
with  annual  reporting  requirements 
requires  the  filing  of  complete,  accurate 
and  timely  aimual  retiims/reports, 
which  includes  the  information 
required  to  be  reported  on  the  Schedule 
A.  Accordingly,  plan  administrators  are 
obliged  to  take  reasonable  and  prudent 
steps  to  seciue  the  necessary'  Schedule 
A  information.  In  this  regard,  it  should 
be  noted  that,  with  respect  to  the 
obligation  of  insurance  carriers  to 
furnish  Schedule  A  information.  ERISA 
section  103(a)(2)  specifically  provides  in 
pertinent  part  that,  if  some  or  all  of  the 
information  necessary  to  enable  the 
administrator  to  comply  with  the 
requirements  of  Title  I  of  ERISA  is 
maintained  by  an  insurance  carrier  or 
other  organization  which  provides  some 
or  all  of  the  benefits  under  a  plan  or 
holds  assets  of  the  plan  in  a  separate 
account,  such  carrier  or  other 
organization  is  required  to  transmit  and 
certify  the  accuracy  of  such  information 
to  the  administrator  within  1 20  days 
after  the  end  of  the  plan  year.  The 
current  instructions  for  the  Schedule  A 
state  that  if  necessary  information  is 
missing  because  of  an  insurer's  refusal 
to  provide  the  information,  the 
administrator  should  complete  the 
Schedule  A,  to  the  extent  possible,  and 
fUe  a  timely  return/report  noting  the 
refusal  and  any  deficiencies  in  the 
Schedule  A.  The  Department  cautions 
administrators  that  annual  return/report 
filings  should  not  be  delayed  pending 
receipt  of  requested  Schedule  A 
information  beyond  the  date  on  which 
the  annual  report  is  due  (including  any 
timely  obtained  extensions  for  filing), 
and  that  an  amended  return/report 
should  be  filed  upon  receipt  of  the 
deficient  Schedule  A  information. 

3.  Fair  Market  Value  vs.  Contract 
Value  Reporting  for  Insurance 
Contracts.  Certain  changes  to  the 
Schedule  A  and  accompanying 
instructions  were  proposed  by  the 
Department  in  light  of  Financial 
Accounting  Standards  Board  (FASB) 
Statement  of  Financial  Accounting 
Standards  No.  110  (FAS  110)  and  No. 
126  (FAS  126)  and  American  Institute  of 
Certified  Public  Accountants  Statement 
of  Position  94-^  (SOP  94-4).  which 
generally  require  that  financial 
statements  presented  in  accordance 
with  Generally  Accepted  Accounting 
Principles  (GAAP)  must  disclose  the  fair 
value  of  investiOent  contracts  with 
insurance  companies  (except  for  certain 
investment  contracts  held  by  defined 
benefit  pension  plans  and  "fully  benefit 
responsive"  contracts  held  by  defined 
contribution  plans  with  assets  of  $100 
million  or  less).  Commentators 
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or  other  similar  organization."  The 
proposed  instructions  included  the 
phrase  "(or  investments  are  managed) 
by  an  insurance  company  *  *  *." 
Commentators  expressed  confusion 
about  whether  the  instruction  was 
intended  to  clarify  existing  reporting 
obligations  or  impose  new  ones.  The 
proposed  instruction  was  not  intended 
to  impose  any  new  Schedule  A 
reporting  requirements,  but  rather  was 
intended  to  state  the  current 
requirement  to  report  on  the  Schedule  A 
contracts  with  insiu-ance  companies 
(including  investment  and  annuity 
contracts)  that  are  part  of  the  plan's 
"funding  arrangement"  as  well  as  those 
that  are  part  of  the  plan's  "benefit 
arrangement."  Accordingly,  the 
instruction  has  been  revised  to  mirror 
the  current  Form  5500  instructions  for 
line  14  of  the  Form  5500  and  Line  14 
of  the  Form  5500-C  which  explain 
Schedule  A  reporting  is  required  for 
contracts  with  insurance  companies  that 
are  part  of  the  plan's  "funding 
arrangement"  as  well  as  those  that  are 
part  of  the  plan's  "benefit  arrangement." 

5.  Reporting  of  Allocated  Insurance 
Contracts.  The  Department  received 
several  comments  on  the  reporting  of 
allocated  insurance  contracts  referred  to 
in  29  CFR  2520.104-44(b)(2).  Section 
2520.104-44(b)(2)  provides  pension 
plans  "the  benefits  of  which  are 
provided  exclusively  through  allocated 
insurance  contracts  or  policies"  with  a 
limited  exemption  from  ^d  alternative 
method  of  compliance  with  the  annual 
audit  requirement  and  the  requirement 
to  report  certain  financial  information 
on  the  annual  report.  Although  the 
Notice  of  proposed  forms  revisions  and 
the  proposed  amendments  to  the 
Department's  annual  reporting 
regulations  did  not  propose  to  modify 
the  reporting  for  allocated  insurance 
contracts,  the  commentators  urged  that 
the  term  "allocated  insurance  contract" 
should  be  broadened  to  include:  (i) 
Insurance  products  that  "guarantee 
benefits"  even  if  they  do  not  provide 
upon  receipt  of  the  required  premium  a 
retirement  benefit  of  a  specified  amount; 
(ii)  insurance  products  that  guarantee  a 
fixed  rate  of  return  even  if  they  do  not 
provide  upon  receipt  of  the  required 
premium  a  retirement  benefit  of  a 
specified  amount,  and  (iii)  group 
annuity  contracts  held  by  defined 
contribution  plans  where  each 
participant's  interest  in  the  contract  is 
credited  or  "allocated"  to  the 
participant's  individual  account  in  the 
plan,  but  the  value  of  each  participant's 
interest  in  the  insm-ance  contract  is 
adjusted  for  market  value  fluctuations. 

The  term  "allocated"  insiu'ance 
contract  has  been  consistently  defined 


in  the  instructions  to  the  Form  5500 
Series.  Under  that  definition,  contracts 
are  not  "allocated"  unless  the  insurance 
company  or  organization  that  issued  the 
contract  has  unconditionally 
guaranteed,  upon  receipt  of  the  required 
premium  or  consideration,  to  provide  a 
retirement  benefit  of  a  specified  amount 
to  each  covered  participant  without 
adjustment  for  fluctuations  in  the 
market  value  of  the  underlying  assets  of 
the  company  or  organization,  and  each 
participant  has  a  legal  right  to  such 
benefits  which  is  legally  enforceable 
directly  against  the  insurance  company 
or  organization.  See  the  March  1,  1989 
Notice  of  Adoption  of  Revised  Forms 
(1989  Notice),  54  FR  8631,  8635.'  The 
1989  Notice  included  the  following 
statements  regarding  the  Department's 
longstanding  view  on  this  definition: 
"  'allocated'  contracts  include  only 
those  contracts  under  which  an 
insurance  company  immediately 
assumes  upon  receipt  of  contributions 
or  premiums  fixed  dollar  obligations  to 
provide  the  retirement  benefit  specified 
in  the  plan  *   *   *"  and  that  the 
reporting  exemption  for  allocated 
insurance  contracts  "is  premised  on  the 
fact  that  under  such  contracts  the  plan 
has  effectively  transferred  the  risk  for 
the  payment  of  benefits  accrued  to  that 
date  *   *   *  to  the  insurer  and, 
accordingly,  limited  reporting  is 
appropriate."  The  types  of  contracts 
identified  by  the  commentators  either 
did  not  possess  these  characteristics 
and/or  failed  to  satisfy  other 
components  of  the  definition,  or  the 
commentators  did  not  provide  sufficient 
information  about  the  characteristics  of 
the  contract  to  support  a  conclusion  that 
the  policies  underlying  29  CFR 
2520.104^4  apply  such  that  the  audit 
and  financial  reporting  relief  for 
allocated  contracts  should  be  broadened 
to  include  these  other  types  of  contracts. 
Accordingly,  the  Department  has  not 
adopted  these  comments  and  has 
retained  unmodified  the  Form  5500 
retmn/report  instructions  pertaining  to 
"allocated"  insurance  contracts. 

A  commentator  also  asked  for  the 
Department  to  clarify  whether  the 
reporting  relief  for  allocated  contracts 
applies  only  to  defined  benefit  pension 


3  Before  the  issuance  of  the  1988  Form  5500,  the 
Form  and  the  accompanying  instructions  were 
published  in  a  notice  in  the  Federal  Register,  51  FR 
33500  (September  19.  1986).  with  the  public  having 
the  opportunity  to  furnish  written  comments  and 
oral  testimony  to  the  Department.  The  definition  of 
the  term  "allocated"  insurance  contract  was 
incorporated  into  the  1988  Form  5500  instructions 
and  has  been  included  in  the  Form  5500 
instructions  for  all  subsequent  plan  years.  Also  see 
43  FR  at  10138  (March  10.  1978)  for  the  discussion 
of  allocated  insurance  contracts  in  the  preamble  to 
the  final  §  2520.104-44  regulations. 
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plans.  Although  the  regulatory  relief  in 
29  CFR  2520.104--14{b)(2)  is  limited  to 
pension  benefit  plans  the  benefits  of 
which  are  provided  exclusively  through 
allocated  insurance  contracts,  neither 
the  regulation  nor  the  Form  5500  retiun/ 
report  instructions  distinguish  between 
defined  contribution  and  defined 
benefit  pension  plans. 

One  commentator  asked  the 
Department  to  clarify  the  term 
"contracts  with  allocated  funds"  that  is 
referred  to  on  line  5  of  Schedule  A 
(Insurance  Information).  It  is  the 
department's  view  that  allocated  funds 
referred  to  on  line  5  represent  the 
portion  of  an  instuance  contract  that 
would  otherwise  meet  all  of  the 
standards  for  an  allocated  insurance 
contract  described  above. 

6.  Reporting  of  Synthetic  GICs  and 
Similar  Contracts  at  Book  Value. 
Several  commentators  asked  that  the 
form  or  the  instructions  authorize 
"synthetic  GICs,"  "separate  account 
GICs,"  and  insurance  company  "stable 
value  funds"  to  be  reported  at  contract 
or  "book"  value  on  the  Schedule  A, 
Schedule  H  and  Schedule  I  because, 
according  to  the  commentators,  these 
contracts  are  designed  to  provide 
retimis  and  investment  featiires  similar 
to  insurance  company  general  account 
investment  contracts.  Insufficient 
information  was  presented  on  the  nature 
of  these  contracts,  the  implications  of 
contract  value  reporting  and  the 
feasibility  of  reporting  these  various 
contracts  on  a  single  line  item  to  enable 
the  Agencies  to  adopt  this 
recommendation.  Thus,  these  contracts 
must  continue  to  be  reported  in 
conformance  with  existing  annual 
reporting  requirements. 

7.  Insurance  Fee  and  Commission 
Reporting.  Several  commentators  noted 
that  insurance  fees  and  commissions 
must  be  individually  reported  on 
Schedule  A,  whereas  fees  and 
commissions  on  bank  investment 
products,  mutual  funds,  or  other 
products  are  not  individually  reported 
on  a  separate  schedule.  These 
commentators  suggested  either 
eliminating  the  Schedule  A  requirement 
to  report  insurance  fees  and 
commissions  or  requiring  broader  fee/ 
commission  reporting  from  banks  and 
other  financial  institutions.  The 
Department  did  not  adopt  this 
recommendation  because  section  103(e) 
of  ERISA  specifically  calls  for  the 
annual  report  to  include  information  on 
fees  and  commissions  paid  by  insurance 
companies,  and  the  Department 
continues  to  believe  that  these  Schedule 
A  disclosures  provide  useful 
information.  Also,  the  Department  has 
been  generally  reviewing  fee  disclosure 


issues  outside  the  context  of  this  Form 
5500  project. 

Several  commentators  also  questioned 
the  proposed  requirement  to  report  fees 
and  conunissions  paid  to  "other 
persons"  noting  that  the  current 
Schedule  A  requests  this  information 
only  for  "agents  and  brokers."  Section 
103(e)  of  ERISA  includes  "other 
persons"  with  agents  and  brokers  in 
defining  the  requirement  to  report 
insurance  contract  fees  and 
commissions.  Further,  the  current 
Schedule  A  instructions  provide  that 
fees  paid  by  insurance  carriers  to 
persons  other  than  agents  and  brokers 
should  be  reported  on  the  Schedule  A 
as  acquisition  costs,  administrative 
expenses,  etc.,  as  appropriate,  and  note 
that  for  large  plan  filers  these  fees  paid 
to  "other  persons"  are  subject  to 
separate  reporting  on  the  Schedule  C.  In 
light  of  the  above,  the  requirement  to 
report  fees  and  commissions  paid  to 
"other  persons"  has  been  retained  in  the 
Schedule  A  because  the  Department 
believes  it  serves  important  enforcement 
targeting  and  disclosure  piuposes  to 
require  individual  identification  of  all 
persons  who  are  paid  insurance  fees  and 
commissions. 

D.  Schedule  C  (Service  Provider 
Information) 

1.  Improve  Reporting  on  Plan  Fees 
and  Expenses.  Several  commentators 
suggested  that  the  Agencies  require  both 
large  and  small  plans  to  report  all  fees 
and  expenses  whether  paid  for  by  the 
plan  or  employer,  including  break-out 
reporting  of  both  bundled  fees  and  fees 
on  investment  products  that  are 
included  in  determining  the  net 
investment  gain  (or  loss).  Other 
conunentators  suggested  increasing  the 
Schedule  C  threshold  so  that  only 
persons  receiving  compensation  in 
excess  of  substantially  increased 
thresholds  (e.g..  $10,000,  $25,000,  or 
$100,000)  be  reported  and/or  that  only 
the  top  20  highest  paid  service 
providers  be  included.  The  Agencies 
concluded  that  requiring  Schedule  C 
reporting  by  small  plan  filers  would  not 
be  consistent  with  a  principal  objective 
of  the  project  which  is  to  streamline  the 
Form  5500.  Similarly,  the  Agencies 
concluded  that  raising  the  reporting 
thresholds  may  result  in  the  disclosure 
of  inadequate  service  provider 
information.  Accordingly,  the  Agencies 
decided  not  to  adopt  these  suggested 
changes.  However,  as  noted  above,  the 
Department  is  reviewing  general  fee 
disclosure  issues  outside  the  context  of 
this  Form  5500  project. 

2.  Reports  on  Trustee  Identification 
and  Service  Provider  Terminations.  The 
proposal  eliminated  from  the  Schedule 


C  the  requirement  that  large  plans  list 
plan  trustees  annually  and  restricted  the 
requirement  to  report  service  provider 
terminations  to  terminations  of 
accoiuitants  and  eru°olled  actuaries. 
Several  commentators  expressed 
concern  that  restricting  the  reporting  of 
terminated  parties  on  the  Schedule  C  to 
accountants  and  actuaries  would  limit 
the  Agencies'  ability  to  evaluate 
possible  fiduciary  problems,  and 
suggested  that  the  Agencies  either  retain 
current  requirements  or  broaden  the 
report  to  include  all  terminated  service 
providers.  Others  suggested  that  the 
Agencies  reinstate  the  requirement  to 
identify  terminated  trustees  and  add 
terminations  of  independent  third  partj' 
appraisers.  Other  comments  supported 
the  change,  contending  that  the  reports 
on  service  provider  terminations  and 
the  trustee  list  are  not  useful.  It  is  the 
view  of  the  Agencies  that  the  ciurently 
required  annual  information  on 
Schedule  C  regarding  trustees  and 
termination  of  various  service  providers 
is  not  widely  used  and  to  a  large  extent 
is  duplicative  of  information  otherwise 
available  to  participants  either  as  part  of 
the  plan's  SPD  and  SMMs  or  by 
comparing  consecutive  annual  reports. 
In  addition,  the  majority  of  aimual 
report  filers  are  small  plan  filers  which 
are  already  exempt  from  these 
requirements  because  the  Schedule  C 
only  applies  to  lai^e  plan  filers. 

3.  Clarify  "Service  Code"  Entry. 
Under  current  rules.  Schedule  C 
reporting  is  generally  required  when 
any  person  receives,  directly  or 
indirectly,  $5,000  or  more  in 
compensation  for  services  rendered  to  a 
plan.  A  commentator  asked  that  the 
instructions  clarify  how  the  $5,000 
threshold  is  applied  when  multiple 
services  are  provided.  The  cixrrent 
instructions  aheady  make  it  clear  that 
the  $5,000  threshold  is  calculated  taking 
into  account  compensation  for  all 
services  provided  (regardless  of  whether 
the  compensation  for  any  single  service 
among  the  multiple  services  is  less  than 
$5,000).  For  example,  the  current 
instructions  state:  "If  more  than  one 
service  was  provided,  enter  only  the 
code  of  the  primary  service." 
Nonetheless,  to  further  clarify  the 
instructions  and  to  provide  for  more 
accurate  disclosure  of  service  fees,  the 
Agencies  have  changed  the  service  code 
rule  to  require  the  reporting  of  a  service 
code  for  each  service  included  in  the 
total  compensation  figure. 

4.  Allow  Cash  or  Accrual  Basis 
Reporting  on  Schedule  C.  One 
commentator  asked  for  clarification  of 
whether  the  Schedule  C  permits  use  of 
either  the  cash  or  accrual  basis  method 
of  accounting  for  reporting 
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paid  to  service  providers. 

has  clarified  the 
the  Schedule  C  to 
use  of  either  the  cash  or 
1  aethod  for  recognition  of 
the  Schedule  C  as  long 
is  consistently  used. 


E.  Schedule  IJ^(DFE  /Participating  Plan 
Information) 

1.  Clarify  DFE  Requirements.  The 
proposal  calle  i  for  a  comprehensive 
restructuring  c  f  the  way  Direct  Filing 
Entity  (DFE)  ii  iformation  is  reported  by 
PSAs,  CCTs,  n  laster  trusts  investment 
accoimts  (MTl  As),  103-12  investment 
entities  (103-1  2  ffis),  and  group 
insurance  arrangements  (GLAs). 
Specifically,  under  the  proposal,  the 
Form  5500  woiild  be  established  as  the 
standardized  reporting  format  for  DFEs. 
Several  commentators  described  the 
new  DFE  provisions  as  an  improvement 
because  the  standardized  reporting 
format  for  DFB  s  clarifies  the  reporting 
process  for  DF  is  and  provides  more 
understandabi ;  information  to 
participants  ai  d  beneficiaries  regarding 
their  plans'  pa licipation  in  these 
pooled  invests  lent  and  insurance 
arrangements.  A  commentator  also 
suggested  that  all  PSAs,  CCTs,  NfTIAs, 
other  investm€  nt  entities  that  hold  plan 
assets,  and  GUs  be  required  to  file 
directly,  and  suggested  the  proposal  be 
expanded  to  bi  oaden  disclosure  to 
participants  about  the  DFE  investments. 
Some  commen  tators  expressed  concern 
about  possible  competitive 
disadvantages  "or  PSAs  that  do  not 
choose  to  file  a  s  DFEs,  requested  that 
the  Departmen :  reconsider  the 
standardized  fiing  requirement  for 
DFEs,  and  also! stated  that  the  DFE 
changes  would  increase  the  reporting 
requirements  for  PSAs  and  CCTs. 

The  Department  believes  that  the 
changes  to  the  reporting  requirements 
for  plans  partit  ipating  in  CCTs,  PSAs, 
NfTIAs.  103-i:  lEs,  and  CIAs  is  the  best 
alternative  for  i  :apturing  the  information 
needed  to  carr^  out  its  oversight 
responsibiUties  over  the  plan  assets  held 
by  these  entitie  s  and  ensuring  that  there 
is  adequate  dis  ;losure  of  plan 
investment  anc  insurance  information 
to  plan  particif  ants  and  beneficiaries. 
Continuation  o  the  current  annual 
reporting  rules  would  perpetuate  the 
Department's  c  irrent  inability  to 
correlate  and  e  fectively  use  the  data 
regarding  the  a  jproximately  $2  trillion 
in  plan  assets  i  ivested  by  plans  in 
DFEs,  and,  therefore,  would  be  adverse 
to  the  interests  of  participants  and 
beneficiaries  si  ice  the  DFE  information 
is  an  integral  pj  irt  of  the  annual  report 
of  each  particip  ating  plan.  Moreover, 
with  the  excepi  ion  of  abbreviated 


income  and  expense  statements  for 
CCTs  and  PSAs  being  required  as  part 
of  their  Schedule  H  filing,  in  the 
Department's  view,  substantially  all  of 
the  information  that  would  be  required 
to  be  reported  by  DFEs  under  the  new 
Form  5500  currently  must  be  reported. 
Fxulher,  direct  reporting  by  CCTs,  PSAs, 
103-12  lEs  and  GIAs  continues  to  be 
optional.  Thus,  the  Department  believes 
that  the  major  change  in  reporting  with 
respect  to  DFEs  is  that  information  must 
be  reported  in  a  standardized  format 
using  the  Form  5500  and  associated 
schediiles. 

Some  commentators  expressed 
concern  about  the  proposed  requirement 
that  plans  classify  and  report  the 
underlying  assets  of  CCTs  and  PSAs  that 
do  not  elect  to  report  as  DFEs.  The 
commentators  stated  that 
implementation  of  this  rule  will  be 
costly  because,  under  the  proposal,  such 
plans  will  have  to  classify  each 
investment  held  by  the  entity  and  report 
their  percentage  interest  as  of  the 
beginning  and  end  of  the  plan  year.  The 
commentators  suggested  that  CCTs  and 
PSAs  currently  are  only  required  to 
provide  participating  plans  and  the 
Department  with  a  statement  of  assets 
and  liabilities  as  of  their  fiscal  year  end, 
and  argued  that  the  proposed  change 
would  require  these  entities  to  prepare 
statements  of  assets  and  liabilities  on  a 
monthly  or  more  fi^quent  basis.  Under 
existing  annual  reporting  rules, 
however,  plans  must  include  the  current 
value  of  their  investment  in  CCTs  and 
PSAs  in  their  annual  reports  as  of  the 
beginning  and  end  of  the  plan  year. 
Further,  these  asset  break-out  rules  do 
not  apply  to  small  plan  filers  and  the 
Department  does  not  envision  that  the 
required  asset  break-out  reporting  rules 
will  impose  a  substantial  additional 
burden  on  large  plan  filers  inasmuch  as 
there  is  only  a  limited  nimiber  of 
general  asset  categories  on  the  Schedule 
H  (Financial  Information)  that  could  be 
used,  e.g.,  interest  bearing  cash;  U.S. 
government  securities;  corporate  debt 
instruments;  corporate  stock; 
partnership/joint  venture  interests;  real 
estate;  loans;  other  assets;  and  employer 
securities.  Further,  the  Department  does 
not  believe  that  the  new  DFE  rules 
should  result  in  material  cost  increases 
or  administrative  burdens  for  plans 
because  of  the  information  required  to 
be  transmitted  by  CCTs  and  PSAs  to 
their  participating  plans. 

2.  Notice  of  DFE  Filing  to  Plans. 
Several  commentators  noted  that  there 
was  no  explicit  provision  in  the 
proposed  Form  5500  instructions  that 
required  CCTs  and  PSAs  to  annually 
notify  their  participating  plans  whether 
the  CCT  or  PSA  will  file  a  Form  5500 


as  a  DFE  with  the  Department.  The 
Department  clarified  the  notice 
requirements  in  the  proposed  regulatory 
amendments  to  29CFR  2520.103-5  in  a 
separate  Notice  of  Proposed  Rulemaking 
that  was  published  in  the  Federal 
Register  on  December  10,  1998  (63  FR 
68370).  A  notice  of  final  rulemaking  on 
those  regulatory  amendments  will  be 
published  separately  in  the  Federal 
Register. 

3.  Reconfigure  Schedule  D.  Several 
commentators  noted  that  the  multi- 
purpose Schedule  D  as  proposed  was 
confusing,  and  one  suggested  that  it  be 
divided  into  two  parts.  Part  I  to  be  filed 
by  plans  and  Part  n  to  be  filed  by  DFEs. 
The  Department  has  restructured  the 
Schedule  D  into  two  parts.  Part  I  must 
be  completed  by  plans  and  DFEs  to 
report  information  on  their  investments 
in  MTIAs,  CCTs,  PSAs  and  103-12  ffis. 
Part  n  must  be  completed  by  DFEs  to 
report  information  regarding 
participating  plans.  Another 
commentator  indicated  that  it  is 
imlikely  that  the  space  on  the  Schedule 
D  would  be  sufficient  to  list,  in  many 
cases,  every  plan  that  at  some  time 
during  a  year  participated  in  a  DFE 
(particularly  CCTs  and  PSAs).  The 
Schedule  D  was  restructured  to  address 
that  issue  by  using  a  continuation  page 
approach. 

One  commentator  noted  that  among 
other  information  that  must  be  reported 
on  the  Schedule  D  by  a  PSA  electing  to 
file  as  a  DFE  is  each  participating  plan's 
EIN  and  plan  number  (PN).  The 
commentator  stated  that  most  insurers 
do  not  possess  this  information,  and, 
therefore,  suggested  that  the  Department 
permit  insiuers  to  use  their  contract 
identification  nimiber  in  lieu  of  the  EIN 
and  PN  on  the  Schedule  D.  The 
Department  did  not  adopt  this 
recommendation.  Plan  administrators 
already  must  furnish  EIN  and  PN 
information  to  banks  and  insurance 
carriers  filing  statements  of  assets  and 
liabilities  for  CCTs  and  PSAs  under 
current  direct  filing  rules.  This 
requirement  was  originally  included  in 
29  CFR  2520.103-9(b)(2),  adopted  as  a 
final  rule  on  March  10, 1978  (43  FR 
14009).  Also,  EIN  and  PN  information 
facilitates  effective  correlation  of 
information  filed  by  plans  and  DFEs. 
Another  commentator  asked  that  the 
Schedule  D  Usting  of  plan  sponsor 
names  and  assets  should  not  be  open  to 
public  inspection.  The  content  of  the 
annual  report  under  Title  I  of  ERISA 
generally  is  required  to  be  public 
information.  See,  e.g.,  ERISA  section 
106.  Accordingly,  the  Department  did 
not  adopt  this  recommendation. 

4.  Filing  Due  Dates  and  Transitional 
Rules  Regarding  DFEs.  Some  CCTs  and 


PSAs  indicated  an  intent  to  file  as  DFEs 
but  stated  that  substantial  lead  time 
would  be  needed  to  prepare  for  the  new 
reporting  requirements,  and  suggested 
making  the  filing  optional  for  several 
years  or  otherwise  delaying  the 
implementation  of  the  DFE  rules.  Some 
said  no  changes  should  be  implemented 
until  effective  electronic  filing  options 
are  available  to  DFEs. 

As  previously  mentioned, 
implementation  of  the  new  Form  5500 
has  been  delayed  until  1999  plan  year 
filings.  To  facilitate  the  transition  to  the 
new  reporting  rules  for  DFEs,  the 
Department  is  also  clarifying  the  due 
date  for  DFE  Form  5500  filings  and 
adopting  a  transitional  reporting  rule  for 
plans  and  DFEs  participating  in  CCTs 
and  PSAs.  First,  as  to  the  DFE  Form 
5500  due  date,  inasmuch  as  DFE  filings 
continue  to  be  considered  an  integral 
part  of  the  annual  report  of  each 
participating  plan,  each  participating 
plan's  Form  5500  return/report  will  be 
treated  as  incomplete  unless  the  DFE 
information  is  filed  within  the 
prescribed  time.  The  regulatory 
amendments  clarify  that,  as  with  the 
current  nile  for  statements  of  assets  and 
liabilities,  the  DFE  Form  5500  filing 
should  pertain  to  the  DFE  fiscal  year 
ending  with  or  within  the  plan  year. 
The  regulatory  amendments  also 
establish  the  filing  due  date  for  all  DFEs, 
other  than  GIAs,  as  no  later  than  9-1/ 
2  months  after  the  end  of  the  DFE's 
fiscal  year."*  This  structure  is  intended 
to  provide  a  predictable  filing  deadline 
for  DFEs  while  also  ensuring  that  all 
DFE  filings  will  be  due  on  or  before  the 
latest  annual  report  due  date  for  any 
participating  plan  regardless  of  the 
plan's  reporting  year. 

A  transitional  rule  applies  to  plans 
and  DFEs  participating  in  CCTs  or  PSAs 
which  do  not  elect  to  file  as  a  DFE  for 
their  fiscal  year  ending  in  1999.  The 
transitional  rule  waives  for  the  1999 
reporting  year  the  requirement  that  large 
plan  filers  and  DFEs  break  out,  as  dollar 
value  entries  in  the  appropriate 
categories  on  the  asset  and  liability 
statement  contained  in  Schedule  H 
(Financial  Information),  their  percentage 
interest  in  the  underlying  assets  of  CCTs 
and  PSAs  that  do  not  file  as  DFEs. 
Rather,  for  the  1999  reporting  year  only, 
large  plans  and  DFEs  may  report  their 
interest  on  the  aggregate  CCT  or  PSA 
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■•The  Department  did  not  extend  the  filing  due 
date  for  GIAs  (i.e.,  due  no  later  than  the  last  day 
of  the  7th  month  after  the  end  of  the  GIA  fiscal  year) 
because  the  GIA  filing  is  in  lieu  of  the  plan's  filing 
rather  than  supplementing  the  plan's  filing  (as  is 
the  case  with  filings  made  by  CCTs,  PSAs,  MTIAs 
and  103-1 2IEs).  GIAs,  however,  are  able  to  obtain 
the  same  filing  extension  that  is  available  to  plans 
(i.e.,  2V2  months  by  timely  filing  a  Form  5558). 


lines  of  the  Schedule  H  asset  and 
liability  statement  (i.e.,  lines  lc(9)  and 
lc(lO)  of  Schedule  H)  as  of  the 
beginning  and  end  of  the  plan  year  even 
if  the  CCT  or  PSA  does  not  file  a  Form 
5500  as  a  DFE.  Plans  participating  in  a 
CCT  or  PSA  also  are  not  required  to 
attach  the  CCT's  or  PSA's  statement  of 
assets  and  liabilities  to  its  1999  filing. 

F.  Schedule  H  (Financial  Information), 
Schedule  I  (Financial  Information — 
Small  Plan)  and  Schedule  G  (Financial 
Transaction  Schedules) 

1.  Employer  Delinquent  Transmission 
of  Participant  Contributions.  One 
commentator  requested  a  change  to  the 
question  on  participant  contributions  to 
require  reporting  only  when 
contributions  are  not  transmitted  by  the 
employer  within  15  business  days  after 
the  end  of  the  month  in  which  the 
contributions  are  withheld  or  received 
by  the  employer  in  the  case  of  pension 
plans,  and  90  days  after  such  receipt  or 
withholding  in  the  case  of  welfare 
plans.  In  comparison,  the  proposed 
question  on  Schedule  H  and  Schedule  I 
(referred  to  as  Schedule  FIN  and  FIN-SP 
in  the  September  3, 1997  proposal)  asks 
whether  participant  contributions  were 
transmitted  by  \he  earliest  date  on 
which  such  contributions  could 
reasonable  be  segregated  from  the 
employer's  general  assets  (which  date 
cannot  exceed  15  business  days  after  the 
end  of  the  month  in  which  the 
contributions  are  withheld  or  received 
by  the  employer  in  the  case  of  pension 
plans  and  90  days  after  receipt  or 
withholding  in  the  case  of  welfare 
plans).  The  commentator's  suggested 
change  would  xmdercut  the  purpose  of 
the  question  which  was  designed  to 
identify  circumstances  under  which  the 
Department's  regulatory  requirements 
for  timely  handling  of  participant 
contributions  may  have  been  violated. 
Accordingly,  the  comment  has  not  been 
adopted. 

2.  Direct  Rollover  Reporting.  The 
Agencies  proposed  to  add  to  the 
Schedule  H  a  requirement  to  separately 
report  plan  distributions  in  the  form  of 
"direct  rollovers"  to  IRAs  and  other 
qualified  plans.  Several  commentators 
stated  that  this  information  is  ciurently 
reported  to  the  IRS  on  Form  1099-R  and 
suggested  that  additional  recordkeeping 
burdens  would  result  fi-om  this 
requirement.  The  Agencies  decided  to 
eliminate  this  question  from  the 
Schedule  H. 

3.  Schedule  of  Assets  Held  for 
Investment  Purposes  at  End  of  Year, 
Schedule  of  Investment  Assets  Both 
Acquired  and  Disposed  of  Within  the 
Plan  Year,  and  Schedule  of  Reportable 
(5%)  Transactions.  The  Department 


received  comments  both  supporting  and 
opposing  the  proposal  to  eliminate  these 
schedules  fi-om  the  annual  report. 
Several  commentators  said  that 
elimination  of  these  schedules  would 
deprive  participants,  the  Department, 
and  others  of  valuable  plan  information. 
Other  commentators  supported  the 
change  as  reducing  reporting  burdens  by 
eliminating  unnecessary  information 
from  the  annual  report,  but  noted  the 
proposal  did  not  result  in  significant 
overall  burden  savings  because  all  the 
information  still  had  to  be  retained  so 
that  it  could  be  made  available  to 
participants,  beneficiaries,  the  » 

Department  and  other  authorized  parties 
on  request.  In  view  of  the  potential 
importance  of  the  scheduled 
information  to  participants  and  others, 
and  the  few  additional  burdens 
attendant  to  the  filing  of  such 
information  in  light  of  the  continued 
disclosure  obligation,  the  Department 
decided  to  retain  these  schedules  as  part 
of  the  annual  report  for  large  plan  filers. 
However,  the  Department  decided  to 
adopt  the  elements  of  the  proposal  that 
(1)  eliminated  the  requirement  to  report 
participant  or  beneficiary  directed 
transactions  under  an  individual 
account  plan  on  the  schedule  of 
reportable  (5%)  transactions,  and  (2) 
eliminated  the  requirement  to  report  the 
historical  cost  for  assets  held  as  a  result 
of  such  participant  or  beneficiary 
direction  on  the  Schedule  of  Assets 
Held  for  Investment  Purposes  at  End  of 
Year  and  the  Schedule  of  Investment 
Assets  Both  Acquired  and  Disposed  of 
Within  the  Plan  Year.  Further,  the 
instructions  to  the  Form  5500  return/ 
report  state  that,  although  these 
schedules  must  continue  to  be  attached 
to  the  Form  5500  for  large  plan  filers  to 
report  assets  held  for  investment  and 
reportable  transactions,  filers  are  not 
required  to  use  computer  scaimable 
forms  for  these  attachments. 

One  commentator  also  requested  that 
the  Department  eliminate  altogether  the 
requirement  to  report  cost  information 
on  the  schedule  of  reportable 
transactions  and  the  schedules  of  assets 
for  "participation  imits"  in  insurer 
pooled  accounts  regardless  of 
participant  or  beneficiary  direction  of 
the  asset  because,  according  to  the 
commentator,  some  insurers  do  not 
maintain  "cost"  information  on  such 
participation  units.  The  commentator 
stated  that  there  is  no  "natiu-al  historical 
cost  number"  for  these  participation 
units  and  there  is  no  taxable  transaction 
associated  with  interfund  transfers 
while  funds  are  held  within  a  tax 
qualified  plan.  Requirements  regarding 
reporting  of  cost  of  plan  assets  have  long 
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contribution  percentage  tests,  or  certain 
plans  that  have  Code  section  415  excess 
annual  additions  may  make  corrective 
distributions  to  satisfy  these  rules.  A 
commentator  asked  the  Agencies  to 
clarify  how  such  corrective  distributions 
should  be  reported  on  the  form,  hi 
response,  a  new  line  was  added  to  the 
Income  and  Expense  Statements  on 
Schedule  H  and  Schedule  I  to  report 
corrective  distributions. 

G.  Schedule  R  (Retirement  Plan 
Information) 

Schedule  R  (Retirement  Plan 
Information),  referred  to  as  Schedule 
PEN  in  the  September  3,  1997  proposal, 
was  modified  in  response  to  public 
comments.  As  noted  above,  the 
questions  on  the  number  of  participants 
were  consolidated  into  the  Form  5500. 
The  questions  on  plan  distributions  and 
funding  were  continued,  but  the 
requirement  to  report  distributions  that 
were  not  paid  as  qualified  joint  and 
survivor  annuities,  which  some 
commentators  characterized  as 
burdensome,  was  replaced,  at  a 
commentator's  recommendation,  with 
the  requirement  to  report  the  number  of 
single  sum  distributions.  The  Agencies, 
however,  retained  the  reporting  of 
distributions  paid  in  property  other  than 
cash,  annuity  contracts  or  publicly 
traded  securities  and  the  EINs  of  \he  two 
principal  payors  of  plan  benefits 
because  they  serve  as  valuable  tools  for 
monitoring  plans'  compliance  with  the 
requirements  and  objectives  of  ERISA 
and  the  Code. 

H.  Schedule  T  (Qualified  Plan  Coverage 
Information) 

Schedule  T,  referred  to  as  Schedule  Q 
in  the  September  3, 1997  proposal, 
requires  the  reporting  of  specific  plan 
coverage  data  pertinent  to  a  plan's 
compliance  with  the  minimum  coverage 
requirements  of  the  Code  and  is  being 
adopted  largely  as  proposed.  The  Form 
5500  and  the  Schedule  T  allow  plans,  in 
appropriate  circumstances,  to  report 
coverage  information  as  infrequently  as 
every  third  year  under  the  three  year 
testing  cycle  rule.  In  response  to  a 
commentator's  request,  a  space  was 
added  to  the  Form  5500  that  allows  a 
filer  to  indicate  that  a  Schedule  T  is  not 
being  attached  because  the  plan  is 
relying  on  coverage  testing  information 
for  a  prior  year.  Further,  in  response  to 
one  comment,  the  instructions  for  the 
Schedule  T  have  been  modified  to  allow 
plans  maintained  by  more  than  one 
employer  to  report  which  of  their 
participating  employers  automatically 
meet  the  minimum  coverage 
requirements,  thus  eliminating  the 
separate  Schedule  T  that  would 


otherwise  have  to  be  filed  for  these 
employers. 

/.  Miscellaneous  Technical  Adjustments 

Various  commentators  submitted 
technical  suggestions  on  how  to  further 
improve  and  clarify  various  portions  of 
the  proposal.  Many  of  the  suggestions 
focused  on  technical  corrections  and 
improvements  in  the  instructions  as 
opposed  to  changes  on  the  forms.  The 
Agencies  have  reviewed  the  comments 
and  made  various  technical  corrections/ 
clarifications  in  response  to  those 
comments. 

m.  Regulations  Relating  to  the  Final 
Form 

For  purposes  of  Title  I  of  ERISA,  the 
filing  of  a  completed  Form  5500 
(including  the  report  of  an  independent 
qualified  public  accountaiit  and  any 
required  statements,  schedules  and 
attachments)  by  plans  with  100  or  more 
participants  constitutes  compliance 
with  the  limited  exemption  and 
alternative  method  of  compliance 
prescribed  in  paragraph  (b)  of  29  CFR 
2520.103-1,  promulgated  in  accordance 
with  the  authority  granted  the  Secretary 
under  sections  104(a)(3)  and  110  of 
ERISA.  The  filing  of  a  completed  Form 
5500.  with  the  appropriate  statements, 
schedules  and  attachments,  also 
constitutes  compliance  with  the 
simplified  annual  reporting 
requirements  prescribed  at  29  CFR 
2520.104-41,  adopted  pursuant  to  the 
authority  granted  the  Secretary  under 
ERISA  sections  104(a)(2)(A)  and 
104(a)(3).  Also  see  29  CFR  2520.103- 
1(c).  In  the  supplementary  information 
accompanying  the  1997  proposed  forms 
revisions  (62  FR  46556),  the  Department 
noted  that  certain  amendments  to  the 
annual  reporting  regulations  would  be 
necessary  to  accommodate  certain 
proposed  revisions  to  the  forms.  As 
stated  previously,  proposed 
amendments  to  the  Department's  annual 
reporting  regulations  were  published  in 
the  Federal  Register  for  public  comment 
on  December  10, 1998  (63  FR  68370).  A 
final  rule  amending  the  Department's 
annual  reporting  regulations  will  be 
published  separately  by  the  Department 
in  the  Federal  Register.  The  findings 
required  under  sections  104(a)(3)  and 
110  of  ERISA  relating  to  the  use  of  the 
Form  5500.  as  revised,  as  an  alternative 
method  of  compliance  and  limited 
exemption  from  the  reporting  and 
disclosure  requirements  of  part  1  of 
Title  I  of  ERISA  will  be  contained  in 
that  final  rule. 

Paperwork  Reduction  Act 

The  Form  5500  Series  contain 
information  collection  requirements. 
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They  have  been  approved  by  the  Office 
of  Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3506(c)).  The 
Form  5500  Series  has  been  assigned  the 
following  OMB  Control  Numbers:  U.S. 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration  1210- 
0110  and  1210-0089;  U.S.  Department 
of  the  Treasury,  Internal  Revenue 
Service  1545-1610;  and  Pension  Benefit 
Guaranty  Corporation  1212-0057.  The 
OMB  control  numbers  and  estimates  of 
the  time  required  to  complete  the  Form 


5500  Series  are  presented  in  the 
Paperwork  Reduction  Act  Notice 
contained  in  the  instructions  to  the 
Form  5500  Series. 

Statutory  Authority 

Accordingly,  pursuant  to  the 
authority  in  sections  101,  103,  104,  109, 
110  and  4065  of  ERISA  and  sections 
6039D  and  6058  of  the  Code,  the  Form 
5500  Series  Annual  Return/Report  and 
the  instructions  thereto  are  adopted  as 
set  forth  herein. 


Signed  at  Washington,  DC,  this  20th  dav  of 
January,  2000. 
Leslie  Kramerich, 

Acting  Assistant  Secretary,  Pension  and 
Welfare  Benefits  Administration.  Department 
of  Labor. 

Carol  D.  Gold, 

Director,  Employee  Plans.  Tax  Exempt  and 
Government  Entities  Division,  Internal 
Revenue  Sen-ice.  Department  of  the  Treasury. 
David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guarantv 
Corporation. 
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TMt  tonii  Is  raqtdrad  to  be  flted  under  eectlora  104  and  4066  o(me  Employee 

IMkement  Incame  SMurtty  Act  ol  1874  (ER8A)  and  eecUone  60390,  6047(e). 

e067(b),  «id  e068(a)  o(  the  kitanwl  Revenue  Code  (Itie  Code). 

►  Type  or  print  all  entries  In  accordance  with 

the  Instructions  to  the  Form  5500. 


OHcMUMOnly 
0MB  Nos.  121(M>110  /  1201-0080 


TNeForm  Is  Open 
to  Public  btapecUon. 


Annual  Report  MentHlcatlon  Infonnatlon 


For  the  calendar  plan  yav  1999 
or  fiscal  plan  year  beginning 


/ 


D 


D 


,  and  ending 


M 


M 


D  / 


A    TWe  riiium»epoft  IS  Ix:      (1)     Q     a  muWeinptoyer  plan; 


(3) 


M     a  muMple-employer  plan;  or 


(2)     \2     •  ■'n^*«T^)loy«f  plan  (o«ier  tian  (4)     []     a  DFE  (spedly) . 

a  muMple-efrvloyer  plan); 


D 


B    TWi  «  um^»epoft  Is:  (1)     []     »» llrat  rettjfTVreport  Wed  lor  tie  plan;      (3)     Q     »»  imal  retunVrBport  Bed  tor  (he  plan; 

(2)     n     an  amended  retumfraport;                       (4)     Q     a  short  plan  year  relunVteport 
'"'                                                                              (lees  ttMn  12  moniha). 
C    If  tie  lian  Is  a  colecttvely-tafgalned  plan,  check  here "••- 

0    H  you  fed  tor  an  arterwloo  o«  ame  to  He.  check  the  txK  and  attach  a  copy  ot  tfw  extension  applcallon -  ► 


D 

D 


Basic  Plan  Information  -  enter  all  requested  information. 


la      NaiieoT  plan 


n  1 1 1  M  n 


I 


Em 


rmiiiii 


lb      TTwie-dl^  plan  number  (PN) ^ 


CwiMoiir  <  penalty  tor  ttw  late  or  Incompleta  filing  o(  this  retumfnpon  wlH  be  assessed  unless  masonaUe  cause  Is  estaUlshed. 


Ikidiriiiiiiircl  pwtufy  «"!  o«hw  P«na«l««  wHwth  X  »»  ln«tricllDoi.  I  d«MM»  *m  I  hexs  ■a'^n^l  Wi  f«lunVt«port.  Inctofcg  aooonynylng  tehi^^s, 
7«id  aBaclwwna.  and  to  ttw  tMst  d  my  knowMB*  and  batet  K  b  Inje,  conad,  and  ootrptala. 


Slgnatura  o( 
plan  admMttrator 


IVpidorpcMad  nairw  o>  kndvkluel  signing  as  plan  admlnistraky 


Signatura  c  0tr%tof9rf 
plan  «pon«i/DFE  ^ 


TVp  (d  Of  prinlBd  name  o»  indwidual  aigning  as  empk^ar,  plan  sponsor  or  Of  E.  as  appicahia 

'f'"Y  '  y"  T"  I 


For  P^M  «»ork  Reduction  Art  Modce  and  0MB  Control  Numbers,  sss  ItM  Instnjctlons  tor  Form  660a      Cat  No.  13500F     Form  5500  (it 

0     1       9       9       0      0     0       1       1       L 


L 


Date 


Jmiii     r 


■ft' 


aM> 


JjlMJ/!D{D!/|YjY{Y|Yi 

nrn 


m 


Date 


[m 

M 

/ 

D 

D 

ft'  r 
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Form  S500  (1999) 


P»ge2 


*■      Plw  «Pon60f»  name  and  addrew  (empfcyBf.  If  tor  sfngje-wnptoyef  plan)  (Address  should  include  room  or  suite  no) 


UHa% 


1)       {N<^ie 


3) 


4) 


5) 


«) 


») 


N4ne{cof.4e4     M     |     |     |     | 


D4ng|Bu|in^&  }vs  {pB^)  |jai|e 


c|/|ol4J  M  M  IT 


fiin^  S^eej  AJdr^ss  {or  pof^igij  Sf 

ofcatni 


T 


-cyati|>n  ^d<:|es|  c|nti|ue|l 


-cjeic|i  Ffauyg  ppje  ^ip jco  !e) 


-ofei {f  NJailijig  {k)tf  tr j     { 


i3SHir 


EEH 


nn] 


m 


m 


I 


T~T 


3a      Plan  admWstialm's  name  and  address  (H  same  as  plan  sponeor,  enter  'Same') 


2b  Employer  ktentWcalton  Number  (BN) 

m-MMIM1, 

2c  Sponsorlt  telephone  number 


rn-a 


2d  Business  code 
(see  mstrucaons) 


n 


n 


1) 

N.  nel                       1                                               r 

:::::i:::::: 

N(  Tie  Cojifir  jec 



-    -           

C    /    0   N<  Tie                                                1 

2) 

Sli  ;et  Ad  Ire  s  f  >r  (  on  gn  Stf  iet|                  J 

:::i:::ie!: 

3) 

Fa  eic  1  F  aut  ng  2o'  e  ( 'ip  Co  lei                        | 

J                                                 3b  Admmistriml  EiN 

4) 

Fo  eic  1  N  aili  g    ^i  itr^ 

:::"~T"     mmmimi 

5) 

Ci  f  ((  r  F  )fe  jn   :«)  t 

i                    3c  AdrnMstralort  telephone  number 

«) 

St  te         Zi(   O  de 

:            1  1  i-i  1  1  i-i  1  1  1 

If  tw  name  andfor  EIN  of  the  plan  apcnaor  has  changed  since  tie  last  relum^eport  Hied  lor  tNs  pte.  enter  the 
number  from  tw  last  ralutiMapat  baloir. 
■      SponaoTB  name 


name.  EM  and  tw  plan 




1 

1 

EIN 

C   PN     _ 

L 
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OWilUwOMy 


S        Praii  irar  Inlonmilon  (opdonaO 
a      Nvi  (mowing  «rm  name,  »  applcaUe)  and  address 


1) 

2) 
3) 
4) 
S) 
•) 


NJmej      I      i      }      M 


M, 


H4'W  I  I  E 


!el|Acyfe|s.  |)f  for':|c 


M^  ^jou^^q}CQfe  ^ij 


Fc  ci^i  l^jaityg  ^o4^!rj 


^  If  Ffrejanpitl)     { 


5t  ^     jzif  c|de{     } 


SU  ?et 


Coie) 


nn 


n 


ur 


I.  j— ■iiJiii»iiJ>iiianiii  ii^'  --'-       *         *-■ 


m 


nu 


b    EIN 


«  .^  MKa   M^   1 1  ■  ail  — w 


c     Telephone  number 


i-cnn 


6     Talai  tUn4iV  o(  portdponts  at  «ie  beginning  o(  the  plan  year . 


Li  i  111  1 1 


7     Numb  *  oJ  partdpanis  asofthoendofiheplanyear  (weWare  plans  complete  orty  lines  7a.  7b.  7c  and  7d) 


a  AOve 


participants . 


b  Reare  I  or  separattd  partdpams  recelvtng  bonette _ 

c  Otier  retired  or  separated  pardcipents  eniiiled  to  future  beneflts . 


rrTTTTT 

nmnxi 


i». 


"T~T 


d  Subtotal.  Add  Inee  7a.  7b.  and  7c . 


LJ,  jjii  t  i  A  1 


e  Deceased  partldpanls  wtx»e  benefldarles  are  receiving  or  are  entitled  to  receive  beneflts . 


nu 


JL. 


t  ibM. 


^ddlnes7dand7a. 


nn 


0  l**nb^  of  participants  w«ti  account  balances  as  of  the  end  of  ttie  plan  year  (only  defined 
contribution  plane  compietB  tnis  Item) 


c 


It  Nurtir  of  partclp«Tts  that  tertnhwted  employment  during  the  plan  year  \«ith  accnied  benefits  that 
\Mere  jess  ihan  100%  vested — 


LXJLJ~JL1- 


I  If  any  partclpant(s)  separated  from  service  witti  a  detBoed  vested  benefit  enter  the  number  Of 
gffpaiatwri  parDdpents  required  »  be  reported  on  a  Schedule  SSA  (Form  5500) 


L 


i 

-J 

01       9900031       N 
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Fofm  5500  (1999) 


PaBe4 


CMcMUHOMy 


8     Beneltts  piDvided  under  tie  plan  (compMe  8a  through  8c.  as  appHcaUa) 

■     y    Pension  benems    (check  this  box  tf  the  plan  |>ovWes  penskxi  benems  and  enter  the  appkaitte  pension 
Plan  Characteristics  Ckxlas  (printed  In  the  InstnjcttorB)  below). 


Ustor 


mmmmmmmmmcr] 


b     jj    Weltare  benelHs    (^  ihb  boK  It  the  plan  provides  «»«lfarB  benems  and  enter  the  appicable  »»eHaie  fe^ 
Characteristics  Codes  (printed  In  the  Instngtione)  below). 


mmmmmmmmcnm 


c     jJ    Fringe  benefits  (check  this  bCK  If  the  plan  provides  fringe  beneflls) 


9a  Plan  tunOng  anangement  (check  al  Itwt  apply) 

(1)  rj     Insurance 

(2)  |j     Sedkxi  412(0  Insurance  contracts 

(3)  Q     Tmst 

W      [J     General  assets  of  the  sponsor 


9b 


Plan  beneOt  anangement  (check  all  that  i^jply) 
(1)    n     lnsurarx» 

<2)    [j    Section  412(1)  insurance  contracts 

(3)  [1    ThiSt 

(4)  rj    General  assets  of  the  sponsor 


10    Schedules  attached  (Check  all  apptcaUe  baras  and,  where  Mteated. 
a  Pension  Benefit  Schedules  b 

..  D 

*'      0       I,  j     I     I         T    (QuaBlled  Pension  Plan 


R    (Retirement  Plan  Inlonnalkxi) 

(Qualifled  Pension  Plar 
Cowwage  Intsrmatkxi) 


If  a  Schedule  T  Is  not  attached 
because  the  plan  is  relying  on 
coverage  testing  InkxTnatkxi  for 
a  prior  year,  enter  the  year ^ 


Y 

Y 

Y 

Y 

the  number  attached.  See  instnjctk>ne.) 
Financial  Schedules 


H    (Financial  InkxmaUan) 

I      (Financial  Intormatkvt-Smal  Plan) 


^  D 


B    (Actuarial  Information) 

E    (ESOP  Annual  Inkxmatlon) 

SSA  (Separated  Vested 

Parttelpant  Inbnnatkx)) 


"  D 

**  LJ  I     I     I     {        *  (Insurance  Intomiatkxt) 

*)  Lj  ^  (Service  Provider  Intormatton) 

fi)  n  D  (DFE/Partdpatlng  Plw» 

IntormaBon) 

•)  [j  •          G  (Financial  Tfansactkx)  Schediies) 

^  Q  i     I     I     I        *"  nh«t  FMudary  Intomtston) 


c  Fringe  Benefit  Schedule 


D 


F     (Fringe  Beneflt  Plan  Annual 
Intormatton) 


0     1 


9      0      0     0      4      10 
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SCHEDULE  A 
(^ormSSOO) 

Oap^lnwt  of  t*  Traaawy 

Inwinal  n»»»nu«  Swvfc* 

oipfWnlot  Litar 
ta«Mn  aid  \Mtara  a«ia«a 

Ptnkm  Btimm  QuKwrt^  Corvaatton 


Insurance  Information 

TUs  schedule  Is  required  to  be  Wed  under  section  104  of  the 
Envtoyee  Rallremenl  Income  Security  Act  o(  1974 
►  Fllenan  attachment  to  Fonn  SSOa 

►  Insurance  companies  are  required  to  provide  this  Irformatlon 
pursuant  to  ERISA  section  I03(aj(2). 


OlicMUMOrty 
OMB  Uo.  1210-0110 


11999 


This  Fonn  Is  Opsn  to 
Public  inspsction. 


For  the  calendar  year  1M9 
or  fiscal  plan  year  beginning 

A    Name  Of  plan 


M 


M 


D 


D 


yF 


J       ,  and  ending 


M 


M 


[DlDj/ 


C    Plan 


name  as  shotrm  on  Ine  2a  of  Form  5500 


B         Three-digit 

plan  runber     ^ 


D        Emptoyar  Identlficallon  Number 


Infonnation  Concerning  insurance  Contract  Coverage,  Fees,  and  Commissions 

Provide  Wbrmatlon  for  each  contract  on  a  sepaiate  Schedule  A.  Individual  contracts  grouped  as  a  unit  In  Parts  II  and  III 
can  be  reported  on  a  single  Schedule  A.  


1    Covefage 


(a) 


of  maurance  cairlar 


nn 


T 


MMIiMMHTTTTT 


nr 


11  1  M  i  I  i  I  1  i  ITnTTTTTTTnTm 


n 


m 


(b)    BN 

(d)    Connect  or  Identification  number 


m-l     M     I     I     I     I     I  (ONAICcode        iXi 


1 


T 


jlLU 


(•)    Apprciclmate  number  of  peisons  covered  at  end  of  poRcy  or  contract  year. 
Mtey  or  c  Mract  year  (I)  From        [MIM]  / 


1,      i      I 


D 


D 


3 


(9)  To 


M 


M 


D 


D 


2   Insur  ince  tees  and  commissions  paid  to  agents,  broters.  and  olher  persons: 


fot 


L 


Amotrt  of  commlsslone  paid 


Faas  paid  /  Amount 


It     I     I    1    I     I    1     I     I     I 

1      i      JAI       lAt      lAi      I. 


00 


!  I  !  I  I  I  M  M 


00 


[  RMkiclion  Act  Notioa  Md  Otyn  Control  Numbera.  aaa  tiw  iMftucllona  tor  Form  seoa    Cat  Na  135051    Schaduta  A  (FOim  5000)  1MB 
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Schedule  A  (Form  5500)  1999 


Page2 


OaeMUHCMy 


W   Name  end  address  ol  fte  agents.  broKera  or  otter  peraone  to  witioni  camvlaakM  ■  or  fcee  wtn  peu 


Stjeet  Actlrets 


nn 


I 


I 


j^ 


(b)   Amotnt  of  oonvnlssions  paid 

111  1 1 1 1 1: 


I 


I 


n 


QI 


(c)    Fees  peM  /  Amount 


Zi  i  Cpdi 


00 


W    Fees  peid  /  Purpoee 


n 


(e)    OrganbaOon 
ooda 


00 


D 


cr 


n 


n 


n 


n 


n 


n 


TTTTT 


m 


(a)    Name  and  addraes  c*  ttw  agenlB,  brokara  or  otwr  pefsone  to  whom  commlssians  or  toee  were  pdd 
NJm4      j 


5l|ee|A<yre^s 


wm 


I 


n 


(b)    Amount  of  oommisatoiis  peld 


n 


n 


m 


"K'^ittertirAam. 


m 


rn 


I 


S^V 


Zi  '  C  >d 


— .  »      «l       ■fc»iAn   i         I       <^i»jL»J».JL.A— I  aan 


(c)    Feee  paid  /  Amount 


00 


(d)    Fees  paid  /  Purpose 


m  ill  I i I II  1.0 


I 


D 


I 


I 


n 


rn 


(a)    Name  and  addiees  of  ttw  agents,  brokais  or  ottter  peraone  to  whom  commissions  or  taee  v»ere  peM 

FRTT 


14^144^ 


Iciv  II    I    I 


I 


I 


I 


I 


I 


m 


n 


(b)   Amoun  of  oonwiisaions  paid 

1 1 1 1 1 1 1 M  1-m. 


n 


I 


I 


n 


I 


Stkie 


n 


(4    Fees  paid  /  Amount 


?|  cjxie) 


<<f)    Fees  paid  /  Purpose 

n 


iiiiiii 


n 


[ 


I 


I 


n 


n 


u 


m 


n 


n 


n 


j- 


3 


(e)    Ofganlzalan 
cods 


00 


n 


n 


D 

D 


J 


-C 


(a)    Ofganlzalan 

OOdB 


00 


D 


L 
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Schedule  A  {Fom  5500)  1999 


PageS 


OHcWUMCMy 


Investment  and  Annuity  Contract  Information  ^  ^.^ 

Where  individual  contracts  are  ptwided,  the  entire  group  ol  such  individual  contracts  with  each  carrier  may  be  treated  as 
a  unit  lor  purposes  of  this  report 


3    Curr^  vrtue  o»  plan*  Wareet  urider  Ws  contract  In  tie  general  accour*  at  year  end 


1  M  1  I  1 1 1  i  1.0. 


4    Curr#«  vriue  o(  plan's  Merest  under  t*a  oorlnct  In  separate  accounts  at  year  end 


I  iPl      I       t      M 


I 


00 


5     ConMBds  WMh  Alocated  l=undB 
a  Slaiatie  liaaia  o(  prsnAan 


TT 


-L-J. 


Prenfums  paid  to 


carrier.. 


^'     'A*     lAti    J. 


due  twt  unpaid  at  the  end  otlhe  year 


1 1  n  i  n  i  iu 


d  If  Ihd  cantor,  service,  or  other  organtzatton  mcurred  any 
spedk  costs  In  connection  with  the  acquteWon  or  retention 
or  the  contract  or  poicy,  enter  arrxxjnt 


I  i  1 1  i  n  1 11 1 


00 


00 


Spec 

fy  nohjre  of  costs 

► 

IIIIIIMIIMI     IMIII     llllllllllllll 

•  TVP" 
(3) 

of  contract         (1)     f]     IndMdual  pofcles                                (2)     []     group  deferred  annuity 
Q     oaw  (specify  ImIoiw) 

► 

1      1  1  1  1  1  1  M  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1      I 

f    Ilea 

wact  purchased.  In  «»hole  a  In  part,  ID  dhutiute  t)enents  from  a  temUnaflng  plan  dwtfc;  here        ►      U 

L 

0     5      9      9      0      0 

nil  III 

0 

1 

3      1 

1 

R 

II 

1 

J 
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Schedule  A  (Fonn  5500)  1999 


Page  4 


OMcMUMOn^ 


6     Contracts  WBh  Unalocatad  Funds  (Do  not  Include  portone  of  twee  contracts  maknined  In  separata  acoountt) 
a  iype  of  contract 


(1)    [j    deposit  admlnlstretlon 
(4)    [J    other  (specify  bekMV) 


D 


(2)    I]    imnedMe  participation  guarantee 


(3) 


n 


guaranteed  Inraetmert 


mmm 

mmm 

.^ 

i.^ 

■M* 

NM* 

n 

J 

_ 

1.. 

— 

j_ 

! 

B«M 

• 

1 

□ 

b  Balance  at  the  end  o(  the  previous  year. 


i  M  1  I  !  r.l  !  i  I  ,Q°" 


c  Addttlons: 

(1)    Conlrtxjtlons  depoetted  during  the  year . 


(2)  Dividends  and  cradHs 

(3)  imerast  crednad  during  fw  year 

(4)  Ttansterrod  from  separate  account . 

(5)  Other  (specify  bekMv) 


a 

— 



i__  • 

„l 

1 

i„ 

^mm    ■ 

X-.^i>»L 

ii 

1. 

■r^    * 

00 
00 
00 
00 
00 


--LL 


r-'T""* 


rTTTTTTTTTT 


i  a,...L 


(6)   Total  addMons . 


I     I     {     I     T     t     I     I     I     { 


00 


d  Total  o(  balance  and  addMons  (add  b  and  c/is;) . 
e  Oeductiorts: 

(};    Otstursed  fram  fund  to  psy  benefits  or 
purchase  annuities  during  year 


I  1  I  lil  I  11  11- 


(2)  Admlnlstralion  charge  made  by  carrier . 

(3)  ItanstsriBd  to  sepaiate  account 

(4)  Olher  (specify  below) 


1 

00 
00 
00 
00 


lll'lllliNiiiiiiiiiniiii-rrrm 


(S;   Total  dadudtons . 


Illlillilli 


f  Belance  at  the  end  of  the  current  yeer  (subtract  m(S)  from  d) . 


iimiii 


Uk 


00 


00 


L 
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OMcMUwOMy 


WMtara  Benefit  Contract  infonnation 

If  more  *«n  one  <x)ntrBrt  cows  the  8an»  group  o*  einployees  o«  tt»  same  employe^ 

ofgantzatlon<8).  itie  Infonnation  may  be  combined  tor  reporting  punMses  >  such  contracts  are  expertonoe-fated  as  a  untt. 

Where  Individual  conirectB  are  protMed,  the  entire  group  of  such  IndMdual  oonlracis  wMh  each  cafTter  may  be  treated  as  a 

unit  tor  purposes  of  this  report. 


■nd  contract  type  (chacic  al  applcaUe  boras) 

(b)      []      D«<li 
(0     ri     Long^em  dsablty 
HktlO  contract 


dantii  or  vWon) 
Tompomy  dhatiWy 


(c) 


D 


VWon 


(-)  D 


LMb  Insurance 


(accfctant  and  ttdoiaas)  

Stop  loss  (largs  dedudUa)       Q)     }   | 


(g)     M     Suppiemantal      (h)     Lj     P»«s«ipilon  dmg 
unemployment 

(k)     [j     PPOoortract       (1)     Q     Indemnity  cortiact 


OOwr  (apadiy  batow) 


EEI 


S     Exp  MlanceHetad  oonMdi 


a  Pratmuma: 


(V 

(3) 
W 


b  Bariltt 


(V 
(2) 
(3) 
W 


L 


Amount  received  . 


ik-d 


11  I  i  1  M... 


Incraase  (decraase) 

In  amount  due  but  unpaid. 


I 


■anyaawM 


Increase  (dacreese)  m 
unearned  premium  teeerva . 


I  1  M  1 1  I  iTRoo 


^amaA((1)*(2)-m)- 


I 


r""T""^' 

[■■mntwei» 


ctiargaa: 
Claims  paid. 


I     I     I     I     I    1    I     I    1    i 


00 


mcraasa  (dacraaae)  m  claim  reearves . 


^'     1^1     IAS     iJ- 


mcunad  daims  (add  (1)  and  (2h  .... 


CUms  charged. 


rm 


JL 


LJk 


05990005      1       T 


I 


00 


00 


00 
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c  nemntw.lof  of  premium: 
(1)    nmomon  dieiges  (on  an  aocnml 


)- 


(A)   CommlMionB. 


(B)  AdmHstfaMve  sefvtce  or  o*wr  fses 

(C)  0«wr  specMc  aoquisMon  coetB 


(D)  OOiar  npenees . 


(E)    Texas. 


(F)  Cheigee  tor  fWtt  or  olher  cofUngartdee 

(G)  Otar  ratBrtfon  charges 


Page6 


3 

,            1 

l„ 

-^L-._ 

■ 

1 



• 

^^     • 

wmim    • 

00 


00 


00 


00 


00 


00 


00 


UMOi% 


(H)   Total  retartfion. 


(2)  OMdendB  or  retreacUve  rate  refunds. 


fmaaa  emourts  were    1)     Q     (MMincea^or    2)     H     cradted.J 


d  Status  of  polcyholder  reserves  at  end  of  year 

Cr;  Amount  held  to  provide  benefits  after  redremenl. 


(2)  Clakn  reserves 


mil  111  I  I 


ILL 

11 

111 

11  II 

1 

„l 

111 

till  1 

1    1 

111 

111 

nil 

00 


00 


00 


00 


(3)    Other  reserves. 


e  OMdsnds  or  retroactive  rate  relUnds  dua 
(Do  not  Include  amount  entered  In  c(^.) ... 


HM« 


lllllll 


00 


II  111  UN  u 


9    Nonnpertence-reted  confeacte: 
a  Totel  premiums  or  subecrtpton  charges  peid  to  canler . 


b  If  ttw  cantor,  service,  or  other  organfaaBon  hcucred  any  specMc  costs 
In  oonnedton  wWi  the  acquisition  or  retention  of  tie  contract  or  poicy, 

«her  tien  reported  In  Part  I,  Item  2  ab(M9,  report  amount 

Spediy  nature  of  coste  below 


111  111  I  u 


iiiimni 


00 


-::::i:: 

1 

1 

:::::i:: 

::::  i:: 

L 
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S  CHEDULE  B 
Form  5500) 

O^  arlmanl  of  •<•  Ttaaiay 
inliinal  Rnanu*  Santo* 


tanaa  Qianrly  Ooipontlon 


Actuarial  Information 

TTils  schedule  Is  requlrwl  «o  be  flted  under  section  104  of  the  BwfkffW 

ReUremert  Incoone  Security  Act  o«  1974,  roterred  to  as  ERISA,  except  when 

attached  to  Fom)  5500-€Z  and.  In  ail  cases,  under  section  60S9<a)  c4  the 

imamal  Revenue  Code,  referred  to  as  the  Code. 

►  AtlMh  to  Forai  6600  or  660&€Z  If  appHcabte. 
^  SaeaaowBlB  hwlrucUons. 


OmdrnVmCMf 
0MB  Ho.  1210^110 


99 


TMsForm  Is  OpM  to  Public 

Inspsdlon  (mospt  wtwn 
aUaehad  to  Fbmi  660(KEZ). 


For  caietidar  plan  yaw  1999 
or  fiscal' plan  yaar  beginning 


M 


M 


/ 


D 


D 


/ 


,  and  ending 


M|M|/|p|D|/|YTYfY|Y 


►  If  an  iam  does  not  apply,  enter  'N/A.'      ►   Round  off  amounts  to  nearest  dollar. 

►  Cautljn:  A  penalty  of  $1,000  trW  be  assessed  for  late  Mng  of  this  mport  unless  rgasonaUe  cause  is  estabBshad. 


A      Name  of  plan 


C      Pfen  iponaor^  name  aa  shown  on  few  2a  o(  Form  5500  or  5500-EZ 


e     lypaof  pfen: 


m 


Q     Smgie-envioyer     (2)     Q     MuMemptayer     (3)     [j     MuMpte-emplcyer 


Three-digit 

plan  number    ^ 

Employer  Mantmcatton  Number 


lU 


m-n  n  1 1 1 1 


n     100  or  iewer  pardcjpanta 
In  prVx  plan  year 


Basic  Information  (To  be  completed  by  all  plans) 


actuarial  valuation  date: 
irrent  value  of  assets 


M 


M 


D 


D 


/S3EE 


cn 


value  of  assets  tor  turvlng  standard  account . 


L 


illlllHli 


00 


IMIMillh 


^  by  Enrolled  Actuary  (eee  mstrucdons  bslore  sibling): 

To  •!•  liirt  of  nv  fawr^Btoa.  itie  k*)«m.llon  tupplwl  In  tl*  schadule  «¥l  0^^ 
arid  h  m»  tontai  ieh^SuSvion  uaad  In  oorrt*»^ 
a  muHmSIw  plan.  a«:ii  aaMtnion  ua«l  (a)  li  rMMcnM^ 

^?5SrS»5t£RaSi!S!tiowtt\!5A 

the  ^vagfia,  ara  faaaowtla  (laMng  Mo  aooauni  tw  acpwlano*  of  iha  plan  and  wasonatia  wpaetaHans). 


Signature  of  actuary 
Print  Of  tytoe 


Date 


[ 


N. 


EiHELI 


E 


ri-:  of  icti  (1 


H 


dr*s  If  tl  e  Ifm 


Ezr 


I 


i 


I 


n 


Moi  It  rscsnt 
enmtnwnt  number 


n 


n 


n 


cm 


m 


wJlnKS 


: 


Stite 


n 


Telephone  numtjer 
(kidudkig  area  code) 


U I 


M|M{  /  [D 

Lm 


jL-a 


m 


n 


Zi  i  C  dej     ( 


r" 


D 


If  the  actsary  r«s  not  fi«y  reflected  any  regutaOon  or  luNng  promulgated  under  the  statute  In  complellng  this  schediie, 

check  tti0  txK  and  see  Instaictlons - 


D 


ForP^M«ort(naducllonAetNa(toa«KlOIIBCoi<tialNoe..aaa«MhwLlbrFonnS600erS6aO€Z.    Cat.  Na  13S07E    SdMdula  B  (Form  SSOO)  1900 


L 


0     7      9      9      0      0     0      1       1 
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oaowuMO% 


c  (1)    Accrued  labCty  for  plans  using  invnedate  gain  methods. 
(2)    Information  tor  plans  using  spread  gain  methods: 

(a)    Unfunded  KabMty  for  methods  with  basis 


iTTTI 


'y-y 


nm 


(b)  Aocnied  HabOty  under  entry  age  normal  method .... 

(c)  Normal  cost  under  entry  age  nonnal  method 

d  Information  on  current  KabllMes  of  the  plan: 

(1)  AiTxxjnt  eocduded  from  current  labttty  attrtxitaUe  to 
pre-parUdpatlon  service  (see  Instnjctlons) 

(2)  -RR^  W  (nforriHlion: 

(a)    Cunont  lafaMy „ „ 


JL± 


jLL. 


'^    ' .  I'l.i A.ii  t 


LCI 


mn 


n 


n 


n 


HD. 


n 


00 
00 
00 
00- 


a 


(b)  Expected  Increase  In  currant  latiMy  due  to 
benedts  accruing  during  ttie  plan  year 

(c)  Current  NabMty  computed  at  highest  aloirafale 
Interest  rate  (see  InstwcBons) 


EC 


a 


TTTTTTTT 


n 


(d)    Expectedreieasetrom'RR^"94'currBnf  lability  tor  the  plan  year. 
(3)    *OBRA  •87-  Informaflon: 

(a)    Current  labWy 


(b)    Expected  Increase  In  current  Habttty  due  to  benefits 
accnjing  during  tie  plan  year 


U 


I 


U 


I 


I 


rrn~n 


mrn 


ITTTI 


I 


I 


I 


(c)    Expected  release  from  "OBRA  ■87*  current  labHty  for  the  plan  year I      |     I     |     1     1 


(4)    Expected  plan  dtebursements  tor  the  plan  year I     I  Til  X    *     f    1     1 

2    Operational  Intormatlon  as  of  beglnr^ng  of  tNs  plan  year  ^rL"J  J     *  ■  *-■■•»' — «—•— « — L-4-jL 

a  Cunent  value  of  the  assets  (see  Instructians) „.. 

b  'RM  M-  cuneni  lebKy: 


mrn 


I 


I 


n 


n 


m 


rn 


K 


11  ii 


00 

00 

00 

00 

00 

00 

00 

00. 

00 

00 


(1)  Ma  d  Parsons  (2)  Vtetod  Benellts 

(1)    For  reared  partdparts  and  benafldartas  receiving  payments 


(3)  Total  Beneftts 


(2)    For  termlnatad  vested  participants 


rrr 

JuJL 


I 


(3)    For  active  particjpenis 

T 


nn 


(4)   Total 


I  I  i  J..1.  i  I  i  I  I  i  I  U- 

I 


rmn.^iTTmim[ii| 


00 


rmn.- 1 1 1 1  n  1 1  n  i  m.o. 


m  M 1 M  im 


JUL 


HD.-  II I  111  111!  im^ 


e  If  the  percentage  raeiiting  from  dMdktg  Hne  2a  by  Ine  2b(4).  column  (3).  ts  less  than  70%,  enter  such  percentage I     I     i     I     lo/^ 


L 


J 
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Conlrfeutans  nrntH  lotieptantoftfwptanyearlv  empk^«r(8)  and  emptoyeee 


(b)  Amount  paid  by  empioyer 

T~1 


OMcWUMOnly 

(c)  Amount  paid  by  employees 


4    Qua^erty  cuaUHone  and  iquWly  ehortaJKs):  I     I     I     I     j 

a  Pta»4  otfief  »»n  miMnvloyer  plans,  enter  funded  curant  labBlty  percentage  tor  precedng  year  (see  InstwcBons) 1     i     i    A    i  /o 

b  «  *ia  4a  Is  lees  Bian  100%.  see  insmjctlons.  and  comptote  the  fciltowing  amount  fields  as  appfcable: 

Uquldny  shortfal  as  of  end  of  Quarter  oTlhls  plan  year 


(1)  II  t 
(2)Zld 


I 


I 


I 


I 


I 


I 


I 


00 


00 


(3)  3rd 

(4)  41h 


1 


00 
00 


5    Acfcfrtal  coat  me»Md  used  as  »»  baste  tor  Ws  plan  yBar*  lUxIng  standaid  accotrt  cotiiputadon: 

Attained  age  nontMl        (b)     H     Entry  age  nomal  (c)     Q     Aocnjed  benellt  (unit  cradK)      (d)     Q     Aggregate 

Frozen  MIW  labaty         (t)      H     IndMdud  lo/el  premium     (g)     Q   .  IndMdual  aggregate  (h)     Q     Other  (specWy) 


L 


rm 


.III  inn 


J 
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P«Qe4 


ommumotf 


I  Has  a  ctiange  been  made  In  fundng  memod  for  this  plan  year? 

J  If  feie  I  Is  "Vte,*  «ws  ttie  change  made  prusuanl  to  Reranue  Procedure  95-51 
as  fflodMled  by  Rmenue  Procedure  9S-107 


D 
D 


No 


No 


k  lflnalls*MBS,*andlnejlB*No'enlarttwdalaorttierulnglea8r 
(MMdual  or  dass)  approving  ttte  change  In  tunOng  matwd 


ffl'Iisl'liEEIi! 


6    ChacMst  of  certain  acfenrW  assumpBons: 

a  imaiast  rates  tor    (1)    *RI^  W  curreni  labKy  . 


(2)    "OBRA 'Sr  cument  l«M^ ... 
b  WeigKted  average  feUrement  age  . 


c  Rates  specified  In  Insurance 

or  arYUlty  contracls »....._.». _..___. 

d  Mortally  table  code  tor  vakjalon  pun»aes: 

(1)   Males 


(2)    Feinales 

6    Vahjaflon  IsMtty  Intoroof  rate . 
f  Expense  loadng «..„.. 


rn 


rn 


m 


N/A 

D 
D 
D 


D 

Mm 

D  « 

.^  L- 

D 

D 


N^A 


N/A 

D 


%  D 


g  Amjal  wUfKiiawal  reteai 
(1}   Age  25 


^;   Age  40. 
(3)   Age  55. 


h  Salary  scale 

I    Estimated  lrw9StnKnt  rslum  on  acbtaiW  vBlue  of 
I  tor  tie  year  andkig  on  tie  VBluaSon  dale ... 


D 
D 


J 

D 


T  Mm    n  No 

n 


N/A 


% 


,   □□□ 

1. 

7    New  amortzadon 
(1)    iype  of  Base 


eetaMtehed  In  tie  currert  plan  year. 
(2)    InMd  Balance 


(3)    Amortzallon  ChargaOwM 


N/A 

D 

D 


%      N/A 


%  D 


= 

00 
00 

00 

• 

00 
00 
00 

J 

00 

• 

00 

-^  L. 

00 

i 

__^^ 

00 

00 

00 

• 

•4 


L 


0     7      9      9      0      0     0 


1       U 


i 
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OMcMllMOnty 


■  If  a  1  MiMT  ct  a  kjndng  doBctoncy  or  an  eadanston  of  an  amorllzadon  pertod  has  been 

■|)p4v«d  tor  thiB  plan  y«ar.  anlar  the  data  of  the  ruing  letter  granting  the  approval 

b  If  on^  or  mora  anamaiive  metfvxte  or  rules  (as  listed  tn  «w  Instruclkxis)  were  used  tor  tt)is  plan 
year.i  mMr  tw  appropflaie  code  In  accordance  with  tfw  mstiucltons 


>thji 


c  Is  tM  plan  required  to  provide  a  Schedule  of  Acdve  Partdpant  Data?  (See  Instiucttons) . 
If  "tm:  attach  schedule. 


|M{M|/|DjD|/ 

D 

n  >*»    n  NO 


Y  yIy  Y 


Fundng  i 

Chalas 


•landaid  aooount  stiMnsni  tor  ffiis  plan  year 
to  nndvio 


a  Prior  year  fkxidng  deficiency,  9  any  . 


b  Emptoyer^  normal  cost  for  plan  year  as  of  valuation  date . 
c  Ainottzalon  charges  as  of  valuallon  date: 


n 


Outstandbig  Dolanrn 


(1)  ^basa 

kning  ma^Mn  ^ 

(gf   Fundng  watveis^ 


($ 

(S 


-il _J  ^  . 

,, 

00 


00 


d  ItMar^stas  applcaUeon  Ine  9a.  9b,  andSc. 


e  AddMonel  toiarast  cfwrga  due  to  late  quarterly  corMrfbultans,  If  appfcatle 

f  Addllonal  funUkiy  charge  from  Part  II,  Ine  12u,  If  appicaWe  — ...»....„„..  N/A 


D 


g  ToW  charges.  Add  tnos  Oa  tvouj^  9f ... 
CredKs  to  fOndkiQ  standard  accounts 


h  Prior  year  credK  balance,  If  any . 


I  Einpl^yer  oontrtiullora.  Total  from  odunr  (b)  of  Ine  3  . 


Outstandng  Balance 


I  Amoflismion  credRs 
asofvaluatlandMB   ► 


(sn  1 1 1 1 1  i  1 1  i 


00 


k  Merest  ss  sppicable  to  ertd  of  plan  year  on  Ir>e6  9h,  91,  and  9| . 


FUl  fandkig  knMton  (FPg  and  credNs 
(1)    EnSA  PR.  (accrued  labMy  FFL) . 


n  Total 


L 


f9     OBRA  -Vr  PR.  (1SS%  curenl  laMtty  FPU) . 


(9    nm  -94'  ovenlde  (90%  current  labtty  PPL) 


(4f     fl.  credt  before  reOeclhg  "OBRA  -87-  PPL . 


TTTT 


nn 


nn 


(5)    KddMonal  credt  due  to  *06RA 'BT  FPL. 


m  (1)    (Mved  knlng  deddency . 


(2)    )thercradKB. 


bedHs.  Add  Ines  9h  tmu^  gk,  91(4),  91(5),  9fn(1),  and  9ni(2) „ 


0     7      9      9      0      0     0 


I 


I 


I 


rm 


mr 


I 


I 


I 


I 


I 


I 


i^i™J. 


I 


I 


r 


I 


nrt 


^B^il.ulnFiwfcirinJfciii 


rm 


I 


I 


I 


I 


I 


liiiiiii 


I  i  1 1  i  1 1 1 


00 


00 


00 


00 


00 


00 


00 


00 


00 


00 


oo? 


00 


00 


00 


00 


I 


I 


I 


I 


I 


I 


I 


i 


I 


I 


00 


00 


00 


00 


00 
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UMQ% 


o  Cradlbalancflrtf  Ine9n  to  greater  than  Ine9g,  eater  VwdKterence. 


p  Fundng  defidertcy:  If  Ine  9g  to  greater  than  Ine  9n,  enter  the  dflerence 

ReconcMatlon  account 
q  Cunenlyear^  accumulated  rBcorvJiotton  aocourtt 

(1)  Due  to  addMonal  funding  chargee 
as  of  ttw  beglrring  of  tie  ptan  year 

(2)  Due  to  addMonal  Interest  charges 
as  of  the  beginning  of  ttw  plan  year 

(3)  Due  to  waived  fundbig  dsfldendas: 


1 

i„ 

l„ 

00 


00 


J 

.-^  1 

-^  h 

J 

00 


00 


(a)    Reoondatlon  outetendkig  balance  as 
of  valualion  date 

: 

00 

• 

00 

(b)    ReconcSadon  amount 

Una  9c(2)  balance  minus  me  9q(3)(a) ... 

n 

(4)   -IbM  as  or  vahiatkm  date „.... 





....  p. 

MHH 

111 

il 

□ 

10    Comribuaan  necessary  to  ovoid  an  accumulated  fundkig  deficiency. 
Enter  the  amount  In  Ine  Op  or  the  amount  required  under  the  altamailve 
fundbig  standard  account  H  apptnat<e  ......................„..„......„....._.......„...„. 


00 


1 1 1  n  n  1 11 1 1 


00 


11    Has  a  change  bean  made  In  the  actuarial  assumpdons  far  tw  current  plan  year?  If 'Mm.' see  Inatructtona. 


D  »■     D 


No 


Additional  information  for  Certain  Plans  Other  Than  Multiemployer  Plans 


Please  see  Who  Must  FHe  m  the  Instnictlons  to  determine  If  you  must  complste  Part  II. 

12    AddMonal  rsqulrsd  fUndbig  charge  (see  hskucaona): 
a  Eniar  "QateiMy  %.'  DMda  few  1b(2)  by  few  ld(2)<c)  and  muBMy  by  100 
If  few  12a  to  at  least  00%,  go  to  few  12u  and  enter -0-.     If  few  12a  to  toss  than  80%,  go  to  few  12b. 
If  few  12a  to  at  least  80%  (but  toss  than  00%),  see  jnstnjdtons  and.  It  ^)plcatate, 
go  to  few  12u  and  enter  -0-.  Othenvtoe,  go  to  few  12b 


b  "RR*  •e4"  cunent  labaty.  Enter  few  ld(2)(a) 

c  Ad|uslsd  value  of  assete  (see  kwtnjctions) _ 

d  Fundsd  current  labaty  percentage.  Divide  Hne  I2c  by  12b  and  multiply  by  100  . 
a  Unfunded  current  labaty.  Subtract  few  12c  from  few  12b 


f  UabBty  attrfbutaUe  to  any  unprsddaUe  contkigent  event  banedt. 


g  Outstendkig  balance  of  unfunded  old  MMty . 

•  h  Unfunded  new  labaty.  Subtract  the  totel  of  fewe  ^^t  and  12g  tram  few  12a. 
Enter  -0-  If  nagaUvs ...._ 


I  Unfunded  new  labaty  amount      (  {     |    j    {     j  %  ol  few  12h). 


I  Untoidad  old  laba^  wnouni 

k  Detldt  reduction  oontfKiutluii.  Add  fews  121,  12),  and  1d(2)(b) . 


,1 

___.! 

* 



70 
00 

00 

% 

00 
00 
00 
00 
00 
00 
00 


07990006      1W 


L 
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OUcMUMOMy 


I  not  (tiarges  In  fundng  soman  account  used  to  onset  the  delldt  redudkxi  |~y-~|~-»~.|--j~=.  — "i     f  j      "H  ^ 

cofHitxitlan.  Enter  a  nogaltve  number  If  less  than  zero f     !     f     f     4     f     I     #     ^      t    A    i      I     }. 


conlitxitlan.  Enter  a  negative  number  If  less  than  zero 

m  UnprMctaUe  cortfngant  event  amount: 

(1)  Benellts  paM  during  year  atlrtxjlatie  to 
|rp(edk:tat)le  contingent  event 

(2)  Vlnfimed  currert  labilty  percentage. 
Subtract  the  percentage  on  Ine  12d  tiom  100% . 


i...J..,X-A. 


JL 


(3)    naneiHon  percentage. 


Enter  Vw  product  al  tnas 
I2m(1).  12n)(2).  and  12in(3) 

(5)    l^morlizatlon  o(  al  unprBdk:tBlte 

tordngent  event  I 


(6)     fVA  "94*  addWonal  emurt  (see  Instrucdons) 


LL 


mn 


HEI 


TTTTT 


f7}    Enter  the  greatest  o(  Inaa  12m(4),  12in(5),  or  12m(6) - 

Prelltilnary  Calculation 

n  PreftMnafy  addWonal  fundkig  charge:  Enter  the  «cess  cuma  ^2k  over 

Ine  IB  (H  any),  plus  me  12m(7),  ad|usted  to  end  of  year  wtth  Interest ,.... 

o  ConOtxJtions  needed  to  Increase  cunrert  liablUty  percentage  to  100% 

(see  kistructiorv) — -. _ - 

p  Enter  liie  lesser  of  Ine  12n  or  12o.  Also,  enter  the  result  on  kie  12t 
n  the  employer  dU  not  elect  tor  1995  to  use  the  Optional  nie  under 
Cod*  section  412(1)(3)(E)  and  does  not  elect  tor  1999  to  use  the 

7>BnB(tlon  nie  under  Code  section  412(I)(11) 

I  {oonpMa  few  12q,  12r,  or  12s,  as  appicatie,  and  feies  12t  and  12u) 


nm. 


00 


irn.- 


mn.- 


,-B«>|w»ii|>iw^yiniiy»iW«i>aiiiY"w  lun  s-y '■■-yw> M.i   y^ 


rrnr 


rrmr 


n 


jlL 


nn. 


rm. 


Mllilli 


q  If  tw  employer  elects  to  use  the  Transition  rule  tor  1999,  Ixjt  cSd  not  elect 
tor  IMS  to  use  the  OpOonal  rule,  complete  Ine  14  and  enter  the  lesser  at 
few  Cp  or  14a  here  and  on  few  I2t - — 

r  If  th^amptayer  elected  tor  1995  to  use  the  Optional  ruto,  but  does  not  elect 
tor  1999  to  use  the  Ttansltion  nie,  complete  Ine  13  and  enter  tiw  greater  of 
I  or  13q  hetB  and  on  few  12t 


irrrTTrTTTTT 

^■iiiiiTbi     *     ■ ri      11^-  r   '-Til    I*        il"^        -^ 1.     ..^ A. 


feWl^( 

•  if  the  am 


-yr  r  j  j  !  I  j — 7 


I  anvloyer  elected  tor  1995  to  use  the  Optional  nie  and  elects  to  use  ttw 
DanaMon  t\*e  tor  1999,  enter  the  lesser  of  (1)  the  greater  o(  feie  12p  or  13q, 
or  (2)  few  14e.  Alsa  enter  on  few  12t _ ~ 

t  Add«xwl  ftjndkig  charge 
prtof  pQ  sdusttiwnt ».........•>•••».»*.»■.<»«*.•••>••••>•>••»■■»••*•«••••••••••••••••••••••••••  •»»»f>>' 


u  Adufed  addMonal 


fundkig  charge.     (Ill    lO{  %  of  few  I2t). 


n 


TTT 


u 


m 


rn 


I 


13    AddWonal  lundbig  charge  under  prior  law  (see  kwliuclions): 
a  ■OBfU  "Sr  oumrt  lablty.  Enter  few  ld(3)(a) 


c  Fund  Id 


d  UnMded 


I  value  of  assets  (see  Instnjctions)  „ ~ 

I  current  Isbfety  percentage.  Divide  few  13b  by  few  13a  and  muWiiiy  by  100 . 
I  cunent  labllty.  Subtract  few  13b  from  Ine  13a 


mrr 


nn 
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I 
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c  Oulstanclng  balance  of  unfunded  oW  lability 

f  UabUty  attributable  to  any  unpredctable  contingent  event  benefit 

g  Unfunded  new  RabWty.  Subtract  the  total  of  Hnes  I3e  and  13f  from  Ine  13d. 


h  Unfunded  nm  Oafaiflty  amount      (    _^  ,„JL„  _«,    ^    """^  ^^g) 


I  Unfunded  old  NabiHty  amount 

1  Deficit  reduction  contribution.  Add  Ines  I3h  and  ia . 

k  Net  amortization  charge  tor  certain  bases „.. 

I  Unpredtotable  contingent  went  amount 

(1)    Benefits  paid  during  year  attrtwtaUe  to 
*       unprwJctabie  corHingert  avert 


:...  XT 

-    -- 

i„ 

1    J 1  i  1 1  i  1 1 

^^  • 

1 

i„ 

( 

00 
00 
00 

00 
00 
00 
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n 


(2)    Unfunded  currert  labtty  percentage. 

Subtract  the  percentage  on  hie  13c  from  100%  . 


(3)  Transition  percentage 

(4)  Enter  the  product  of 

Ines  13(1),  131(2),  and  131(3) 

(5)  Amortization  of  al  unpradtotaUe 
conHngem  evert  labffities 


Errr 


U:A.«»MWhl- 


(6)    Enter  the  greater  of  line  131(4)  or  Ine  13K5) _ „ 

m  AddWonal  fundng  charge  (excess  of  Ine  I3j  over  Ine  13k  (If  any),  pks  Ine  131(6)) 

n  Assets  needed  to  Increase  cun-ert  labUty  percentage  to  100%  (Ine  13d) 

o  Smaler  of  Ine  13m  w  hie  13n „ , „ 

p  Irtarast  adKistmert „ 

q  AddWonal  lundbig  charge.  Add  Inea  i3o  and  I3p _ _ 


8 


n 


I 


sEo 


mtKLm 
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00 
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00 


14    'RansWon  rule: 
a  MHal  funded  cunert  labWy  percentage.  Enter  the  percentage  from  Ine  1 2d  of  the  1995  Schedule  B  here ... 


b  Target  percentage  tor  transMon  nte  (see  IrwlfucttortB)  .~ 
c  Tbrget  anxxirt  (see  instructtona) ,...,.. 


d  Enter  the  amount  from  Ine  13q  here  (adMonal  lundkig  charge  under  prtor  law) . 

c  AddWonal  fundtog  charge  under  transMon  rule  of  Code  sectton  412(1X11): 
Enter  Ifie  greater  of  Ine  14c  or14d _ „ 


Schedule  B  here 
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TNs  schedute  is  required  lo  be  flled  under  sectton  104  of  the 
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0MB  Na  121(H)110 

*  1 

DvNimM  of  >«  Dwniy 

Mh«<«  RManu*  S«vk» 

1li99 

WMkM 

nl  of  Ljlmr  PvHian  ml 

Thi«  Fonn  is  Open  to 

PubHc  hMpM^kMI. 

For  tho  Miondar  ymr  1899 
or  ttocai  plan  yoar  boginning 


A    Nanw  ((  ptHi 


|m|m|  / 

D|Di 

Y 


Y 


Yl 


,  and  ending 


M 


D 


D 


yyIy 

Y 

C    PIvi  mnaor^ 
l^m  !s«rvl 


nanw  aa  ahown  on  few  2a  o(  Forni  S500 


TTme-dKilt 
pian  number     ^ 


Employar  Idantiflcatlon  Number 

CI]-[ 


I 


Service  Provider  Information  (see  instructions) 


1     Enter  tw  total  dotar  amount  of  compensation  paid  by  the  plan  to  al  persons,  ' 
other  twn  Ihoae  Mad  bakM,  iwtio  recatved  oompenaatlon  during  the  plan  year. 


k-i k    I     i    i    1     1 


00 


2    On  t«i  >rat  Mam  Mow  lat  the  oontact  iWniaftlor.  V  any.  as  deinad  In  the  InetnjclfcinB.  On  tie  other  Kama,  lat  aorwica  pravtdara  In 
daacaiUliig  onler  o(  the  compenaailon  they  racelvgd  tor  tie  services  rerxlered  during  tw  plan  year.  List  only  the  top  40. 109-12  lEs  should 
WA  In  ootumns  (c)  and  (d). 


(a)   N4me 


(b)   Eaiployer  tdenMcatlon  number  (see  insmjctons) 


(c)  dndal  pl«i  position  |Q 

(d)  R«lalionship  to  employer, 
employee  organization,  or  person 
lopwm  to  be  a  party-in  interest 

(a)    G^oss  salary  or  alowancaa  paid  by  plan 


on 


nn 


r—T 


D-ni 


Hinn 


a 


nTTT 


d  m 


rn 


n 


i|n|i|s|t|riaiti^ 


^—f~- 


MIIIIIIIIUI 


(a)   Niime 


(b) 


Em 


(f)  Feea  and  commissions  paid  by  plan 


00 


junr]. 


00 


(g)  Nature  of  service  code(s) 
(see 
Instructions) 


Ell  CD 


n 


Eiiiployer  Identiflcallan  number  (see  instructions)        i  i  "  i     j     I     { 


(c)  OtUal  plan  poaHon 

(d)  R4lalanahlp  to  employer, 
araptoyee  organlzatfon,  or  parson 
luKJwii  to  be  a  party-ln  Interest 


en 


11 


in 


TTTTT 


I 


I 


TTTU 


EH 


n 


(e)    0(068  salary  or  alowancas  paid  by  plan        (f)  l^ees  and  conwtaalona  paid  by  plan 


00 


TTTTT 


00 


(g)  Nature  of  service  code(s) 
(see 
Instructions) 


mm 


For  Pttmrm  ife  RaducHon  Act  NoHoa  and  OMS  Control  Numbers,  see  ttw  Inatnictiona  lor  Fonii  5500.  CaL  Na  13515E  Sdtsdule  C  (Form  5500)  1980 
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(a)   Name 

Ljl. 


I  M  I  M  I  r 


(b) 


Employer  Identlllcadon  number  (see  instructkxis)         |      I        "  I     I      I      I     I     I 


(c)  Official  plan  position 

(d)  Relationship  to  employer, 
employee  organization,  or  person 
known  to  be  a  paily-ln  Merest 


■  I      I   [   ■.UM  ■«.im   11 

— J.^.i.    i,4...i.,..,i 


"T  '»■    T    '{■  t  "  ?'    I     I     \  'I    I    ■< 
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(e)   Gross  sataiy  or  atowances  paid  by  plan 

rrn 


m 


TTT 


n 


mrD 


JLi 


(f)  Fees  and  cdnwrtasiorw  paid  by  plan 

r~^rTTTT'T~r 
LULiJ-J, 


I  I  MM] 


00 


(a)  Nature  of  service  oode(8) 
(see 
Instructions) 


(a)  Name 
7 


mm 


1 


(b) 


~i     J     1 


(c)  Official  plan  position 

(d)  Relationship  to  emplayer, 
employee 
krx>wn  to  be 

(e)  Gross  salaiy  or  alowances  paid  by  plan 


oiniiiri 


rTTTmrTTTiiiimiiiini 


I  I  I  I'  ] 


TTTTT 


organization,  «  person  r'y'|~j™|-y>  7     |     |     |'    j     |     j   -^ 

be  a  party^n  interest  i^LJ^L J^,LXJLL™Li.X.LXjJ[ 
uy  or  alowance 

n  !  1  i  I  1 


JLLLUJJJ 


(f)  Fees  and  oommisslorfs  paid  by  plan 

n""m  I  (  1TI00 


(g)  Nature  or  service  code(s) 
(see 
instructions) 


mn 


(a)   Name 


jn 


.L^ 


(b)   Employer  Identiflcation  number  (see  Instiuctiqns) 


(c)  Official  plan  position 

(d)  Relationship  to  employer. 


mrm 


n 


rrmTT 


m-a 


n 


mn 


nrnn 


employee  organization,  or  person        f     {     {     |     t     |     I     |     I    1     j     |     j     I     I     I     [ 
loiown  to  be  a  party-m  Interest  i     i     ?     S     i     S     {     1     i     1     S     I     I     f     {     I     i 
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r 


nn 
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(e)    Gross  salary  or  al)owarv»s  paid  t>y  plan 

in 


1 


▲-i 


(f)  Fees  and  commissions  paid  by  plan 

"^"^■niii].- 


(g)  Nature  of  senrice  oode(s) 
(see 
instructlorts) 


mm 


(a)   Name 


IMMMII      1 

_L 

T       T" 

(b)   Employer  idenHtlcatlon  number  (see  irstructions) 

- 

■  I  .. 

(c)   Official  plan  position 

1 

— 

employee  organiztflan,  or  person 

Iffwwn  to  be  a  party-ln  Interest                   „„ju-a  ._i»» 

.^ 

I 

„^~-.^...j.». .. 

(a)   Gross  salary  or  allowances  paid  by  plan 


n  I  1 1 !  I  I 


00 


(f)  Fees  and  commisfllone  paid  by  plan 

LJ L-JL, Li  .JLx 


00 


(g)  Nature  ol  service  oode(8) 
(s«e 
Instructions) 
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1  TafmlnaUonlntonn<hxionAccounUnt«andEnroaedAelu«r1ea(Melnrtiic^ 

OOkMUuOnly 

(a) 

Name 

■^■^ 

TTTT" 

Tr"irTiT 

„  ILX  JlLiJ_lJ_iIJLD 

(b) 

EIN 

(c)  PDsMon 

- 

1 
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i 
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I]_L_  _U 

Address 

Ss  ee 

Ac  J  re 

;s 
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St  ite          Z:  '  C  )dc 
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SCHEDULE D 
(FonnSSOO) 

DipartrrHnt  of  th«  ItaMury 


O^nrtnwnt  of  Libor  Pmlon  snd 


DFE/Participating  Plan  Information 

This  schedule  Is  required  to  be  Wed  under  secOon  104  o(  the  Envloyee 
Redremem  Irvxxne  Security  Act  of  1974  (ERISA). 


^  FMe  M  sn  Bttechmeot  to  Fonn  S500. 


OaoMUwCMy 

0MB  Ha.  121(M>110 


99 


This  Form  It  0pm  to 


For  calendar  plan  year  1999 
or  fiscal  plan  year  beginning 


D 


D 


Y  Y  Y  Y 


,  and  ending 


S/ HE/ 0331 


A    Name  of  plan  or  DFE 

B         1 
( 

D         1 

FNee-dlgtt 

II 

*-- 

C    Plan  or  DFE  sponsor^  name  as  shown  on  Ine  2a  of  Form  5500 

anpioyvr  KNnnncMion  NunxMr 

- 

... 

Infofniatlon  on  Interests  In  MTIAs,  CCTs,  PSAs,  and  103-12  lEs  (to  be  completed  by  plans  and  DFEs) 


(a)    Name  ol  MTIA,  CCT.  PSA.  or  103-12IE 


c 

r- 

L 

1 

: 

(b)    Name  of  sponsor  of  enSty  Isted  In  (a) 


(c)    BN 


i 

n 
^ 

— " 

: 

i 

r 

m-i  i  i  I!  I  n  D 


(d)  Entily  (e)  Oolar  value  of  jmenest  In  MTIA,  CCT,  PSA,  or 

code  103-12IE  at  end  of  year  (see  instrucSons) 


D     rmmTTTTi 


00 


(a)    Name  of  MTIA,  OCT.  PSA.  or  109-12IE 


!! 

1 

1 

~ 

(b)   1 

4ame  of  sponsor  of  entity  listed  In  (a) 

1 

(e)   1 

EIN 

PN 

(d)  Entity              (e)  Ootar  wNue  of  Harsst  In  MTIA,  CCT.  PSA,  or 
m«1n                    103-12IE  at  end  of  year  (see  tnstnjcHons) 

n  - 

_ 

L 

L. 

J 

00 


For  Wynw>rfc  Rsducdon  Act  Nolioa  and  OMB  Oontm  Numbwa,  see  the  Inatnicllons  tor  Fom  8S0O.   Cm.  Ho.  22774J    Sctadiito  O  (Fomi  SSOO)  1« 
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(a)    Nami  of  MTIA.  CCT,  PSA,  or  l03-l2iE 


rn 


Y\  1  if  ["T^fT"! f"{ t'f 

ti     il     III,,     iii,.,l,.,ili      ,1,     nil.    I,„i      mI.      .liJi.Ji 


(b)    Nam«  of  sponsor  al  entity  Isted  In  (a) 


(c)    BN 


DD 


t   t  if  ,  It 


PN 


WEnBty 
ooda 


(e)  Dolar  value  o(  Iniereat  in  MTIA.  CCT.  PSA.  or 
103-12IE  at  and  o(  year  (aae  mstfucBona) 


J  a 
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nn 


00 


(■)  1 
(b)  1 

'imti  at  MTIA,  CCT,  PSA,  or  103-121E 

..1 

~*1 

■   ■ 

i 

tem 

of  aponaor  of  entity  Isted  In  (a) 

1 

1 

(e)   1 

EIN 

PN 

(d)  ErtNy               (e)  Dolar  value  of  Marsat  m  MTIA,  CCT.  PSA,  or 
coda                      103-12IE  at  and  o(  year  (see  InstruclionB) 
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1  1 
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00 

(a)    > 

tana 

of  MTIA,  CCT.  PSA,  or  103-12IE 

n 

_ 
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1 — 

(b)    Naina  o(  sponsor  ct  enttty  Isted  in  (a) 


(e)   BN 


D] 


n 


M 1 1  i  i-  M  n 


PN 


(d)EnMy 
code 


(e)  Dolar  value  o(  Meraat  In  MTIA,  CCT.  PSA,  or 
103-121E  at  end  of  year  (see  Instiuctlona) 


inn     D 


iiiiniin.. 


(a)    Name  of  MTtA,  CCT.  PSA.  or  103-12IE 


(b)    Namai  of  sponsor  of  entity  IsiBd  In  (a) 

IJ 

1  M  1  M  1  1  1  1  1  1  1  M  1  1  M  1  1 M  M  i  1 

(0    BN 

PN 

(d)EnMy 
code 

n 

(a)  Dolar  value  of  knsrest  m  MTIA,  CCT,  PSA,  or 
103-12IE  at  end  of  year  (see  Instfudans) 
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liBBUI   Information  on  Participating  Plans  (to  be  completed  by  DFEs) 

(a)    Plan  name 


(a)    Plan  name 

1     lllll        1 

Illi       Ml 

l"      MM 

(b)    Name  of  ptan  sponsor 

1 

III                 MM 

Mil 

(e)    EIN 

- 

PN 
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II 

(b)    Name  of  plan  sponsor 
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XDIJIXI 

MM 

I 

(e)    EIN        |__    -    __ 

PN 

:i 

(a) 


rni  II I 
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(b)    Name  o(  plan  aponeor 
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(a)    Plan  name 


1       II  II  MM  II Ill    M    II       lllll 

(b)    Name  of  plan  sponsor 
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(a)    Plan  name 
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<b)    Name  of  plan  sponsor 


(c)    EIN 
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(b)    Name  of  plen  sponsor 


(c)    EIN 


(a)    Plan  nime 
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rmnj 
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JL-J 


PN 
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I 


■nrr 
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(b)    Name  Of  plan  sponsor 


a 


(0    BN 


(a) 


(e)    EIN 


d 


PN 


n 


ininrrTTnxi 
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(b)    Name  )l  plan  sponsor 
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TTTTTTT 
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(a)    Plan 


Plan  nime 
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(b)    Name  pi  plan  sponsor 


(C)    EIN 
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(a)    Plan  n^me 
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(b)    Name  01  plan  sponsor 
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SCHEDULE  E 
(Form  5500) 


Oipaitnani  ot  «M  Thaasuy 

Mamal  Rawanut  S«vto( 


ESOP  Annual  Information 

Under  Sectkxi  6047(e)  of  ttie  brtemal  rtevenue  Code 
>■     File  M  an  attachment  to  Form  5600  or  6S00-EZ. 


OHcMUMOnty 

OMB  Na  1210-0110 


1i99 


Thia  Form  la  NOT  Opan 
to  PubHc  mapactlon. 


For  the  calendar  year  1999 
or  fiscal  plan  year  beginning 


ii  /  [dJdj  /  rTfylYF! 


,  and  ending 


M 


M 


1.  ■.......-      ir~«j— y-»— ■ 


A    Name  at  plan 


C    Plan  sponsor^  name  as  shown  on  Ine  2a  of  Form  5500  or  5S00-EZ 


Three<agli 

plan  number 


►  m 


Employer  Identification  Numt>er 


m-nm 


la  Otd  the  employee  sixk  ownership  plan  (ESOP)  have  an  outstandbig  secutOes  acquteWcn  loan 
wlWn  the  meaning  of  Code  section  133  during  the  plan  year? 

b  DM  Ihe  employer  maintaining  the  ESOP  pay  dMdends  (deducflbe  under  seciton  404{k))  on  the 

empkyef's  stock  held  by  the  ESOP  during  the  employer's  tax  year  m  which  the  plan  year  ends? 

If  both  line  la  and  Itaie  lb  are  'No.'  00  NOT  complele  any  other  questions  on  this  schedule. 
Attach  the  schedule  to  the  Form  5500  or  S500-EZ  you  He  tor  your  ESOP  plan. 


>bs 

a 

n 


No 

D 
D 


2  What  is  the  total  value  of  the  ESOP  assets? ^ 

3  If  the  ESOP  holds  preten«d  stock,  under  what  tormula  Is  the  protoiTOd  stock 
convertible  into  common  stock  of  the  employer  corporatton? 


illiHiiill 


>  d 


»  I  ;  i  { 
J  I  J  1  i 


00 


4     If  unalocated  emptoyer  securities  were  released  from  a  ban  suspense  account,  indksale  bek>w  the  methods  used: 
a     U     Principal  and  Interest  (Excise  Tax  Regulatkxis  sectkxi  54.4975-7(b)(8)(I)); 

b     [J     Principal  only  (Excise  Tax  Regutatkra  sectkxi  54.4975-7(b)(6)(l)); 

c     [j     Other  (attach  an  explanatkxi) 

6     Were  unaOocatad  securities  or  proceeds  from  the  sale  of  unalocatad  securities  used  to  repay  any  merrpt  torn  —- 

(within  the  meaning  of  Code  sectkxi  4975(d)(3))7 _ l_\ 

If  *>lM,'  attach  a  daacripton  of  tw  tranaactkxi. 

If  9tB  ESOP  or  Sw  employer  oofporatkxi  has  one  or  more  outstandhg  securities  acquisilkin  bans 

Intended  to  satisfy  Code  sectkxi  133,  complete  Ines  6  through  11,  otherwise  skip  to  line  12. 

6a  Was  the  ESOP  ban  part  of  a  "back  to  back'  toan?  (See  Instnjctkxw  lor  defirMon  of  'back  to  back*  ban.) 


b  If  Una  6a  Is  '\te,'  are  the  terms  of  the  two  bans  substantlafly  simlar? 

c  Do  the  two  bans  have  the  same  amortlzatbn  schedule? 

If  'No,'  attach  an  exptanalbn  of  how  the  amorttzatbn  schedulee  dHlsr. 


7     Is  the  ban  an  immedtate  alocalbn  ban  as  defined  in  Code  sectbn  l33(b)(1KB)7 . 
8a  What  was  the  data  of  the  sacurilies  acqulsltbn  ban? 


>IM 

D 

No 

D 

n 

D 

D 

D 

n 

D 

D 

n 

M 


M 


^ffl/ESiIi 


Fbr  Plftnmk  RMkidlon  Act  Nodoe  and  OMB  Oonliol  Noa^  aaa  the  htat  tor  Form  5500  or  SSOOCZ.    CaL  Na  12349Y    Sdiadule  E  (Form  SSOO)  1908 
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b  At  al  times  after  the  acqutsMon  o(  the  envtoyer  securillea  wtlh  the  loan  proceeds,  dd  the  ESOP  own  more  than  50%  at. 
(I)  each  dass  ot  outstandng  stock  of  the  employer  corporalion.  or 
(I)  ih#  total  value  of  al  outstarKtng  stock  of  the  oorporaSan?  — 


c  tf  ane  8b  Is  'Ho:  does  the  securities  acqulsnon  loan  aaAsfy  one  of  the  tiansWon  rules  of  Act  section  7301(f)  of  OBRA 
1969  or  satisfy  the  wceptlon  m  Code  section  i33(b)(6)(B)(l)7  (See  instructions  tor  explanBllon  of  transition  rules.) 


D 
D 


No 

D 
D 


<t  It  Ine  9c  Is  *No,*  anlw  the  nems  and  addreas  of  payees  to  wrtiotn  Marast  wllh  roapect  to  aecwWes  aoquistton  loans  was  paid, 


»~j 

•"•V 

n1- 

e 

^ 

~r~ 

3t  f 

.■t 

r 

— 

— 

c. 

T"„ 

St  te 

Zi! 

C(  de                "■ 

1 

iras  the  amount  of  Interest  paM  on  the  secumies  acqulsllkin  loan? ^ 

9     Whatl 

Mil     i     i  i  1  h 

Xte 

- D 

-•.  D 

11a  Were  any  of  the  ESOP^  securities  acquisition  loans  reflnanced  durtig  this  reponing  period? „„ Fj 

- — ■ D 


10a  Were  arry  securldes  dsposed  of  within  3  yeare  after  the  plan  acquired  section  133 

securties  In  a  taxable  event  described  in  Code  sectkxi  4978B<c)? 

b  It  Ine  10a  Is  "Vte.*  does  orw  or  more  of  the  excepltons  provfcJed  In  Code  section  49788(d) 
apply  to  al  depositions  of  errvloyer  securities? 


b  If  lne|11a  Is  '>ta,'  does  the  refinancing  meet  the  requirements  of  Act  section  1602  of  SBJM  1996?. 

ir  me  arvk^er  maim^nlno  the  ESOP  deducted  dMdends  under  Code  aecHon  404(k), 
ansMKfr  the  queeOons  on  Inee  12  through  14,  othemtse  sUp  to  Ine  IS. 

12a  Old  tf4  amo(j<  of  Itw  dMdends  paid  exceed  the  emptoyer^  current  or  accumulatad  earnings  and 

wrltNn  the  rtieaning  of  Code  section  316? „ 


D 

......  a 

14    tf  the  arswer  to  ine  13  ts '>te,' were  the  iSvUends  paid  with  respect  to  emptoyersectjrWesViat  satisfy  the  ->■ 

transition  rules  of  Act  section  7302(b)(2)  of  OBHA  1969? fJ 


b  Is  the  armunt  paid  a  dvldand  urvler  applcatie  state  law? 

13    If  dMdends  deducted  under  Code  section  404(k)  were  used  to  repay  an  exempt  loan,  were  any  dMdends  used 
to  repty  <he  loan  generated  by  securities  that  were  not  acquired  wtth  the  proceeds  of  the  loan  being  repakf? 


No 

D 
D 

a 

D 
D 

D 
D 
D 


IS    Complaia  the  foMowIng 
(a)    Class  of  stock 


dtjimaauii  tor  each  dass  of  stock  ownsd  by  Sw  ESOP: 


(b)    CotTwnon  slock  (C)       (c)    Raadly  tradable* 
Prslaned  stock  (P)  >bs  (Y)  No  (N) 


,.J 

■ 

1 

D 


D 


(d)    OMdend  rate 
durtrnplan  year** 


DMdelxls  I 


Jl_  ... 


(f)     DMdehds  used  to 
repey  exempt  loan 


% 

(1)  alocated  stock 


(e)    Dividends  paid 
to  pertkilpenis**' 


I  n  i  M  i  1 1 1 


(2)  unaflocated  stock 


L 


I  Bhil  I  IKlii  1 1 '     m    I      >    Jill  il 


00 


Emnn 


00 


00 
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(a)    Class  o(  stock 


n  !  1 1 1 1 1 1 1  i  1 1 1 !  M  im 

m^   MMH Jli   11-^1    11-^   iinf  ■    ■ -*      ■iTi*T-T^       I*     i-r-rrT--   "    * [-*  ^  '  *     ,     ■  M.      . .. 


(d)    DMdend  rate 
duiing  plan  year** 


lEI 


(b)     Common  stock  (C)       (c)    ReacSy  tradable* 
Pratoned  stock  (P)  Yas  (Y)  Nk)  (N) 


D 


n 


•"."ssr-  rTTTTTrrnTm.0. 


(f)     DtvMends  used  to  0)  alocated  stock 

repay  erampt  loan 


(2)  unalocated  slock 


nTT. 


1 


mi 


1 


00 


rr  TiTTr  Ti 


00 


(a)    Class  of  stxk 


i      if    i 
'  1      i      t      }      i      .      1      1      I 


(d)    Dividend  rate 
durlr)g  plan  year** 

(f)    DMdends  used  to 
repay  exempt  toan 


[HD- 


(a)    DhrMends  paid 
to  partdpents** 


(1)  alocated  stock 


(b)     Corrwnon  stock  (C)       (c)  Readty  tradable* 

Preterred  slock  (P)  Ybs  (Y)  No  (N) 

*     D  D    - 

I !  Ill  I  i  1 1  i  lU 


(2)  unalocalad  slock 
M  t      i 


00 


00 


(a)    Class  til  stock 


(d)    Dividend  rate 
dudng  plan  year** 

(f)    DivMends  used  to 
repay  wempi  loan 


rn 


r~ 


TTl 


JUL 


(e)    Oh/Mends  paU 
to  partk;lpanls** 


(1)  alocated  stock 


~J 

u. 

^ 

: 

00 


(b)    Common  slock  (C)       (c)    Readly  tradable* 
Pretarred  slock  (P)  \to  (Y)  No  (N) 


rrrm      d 


D 


IHililMll 


(2)  unalocated  stock 


iniiii 


00 


00 


Tdato  of  dIvMends  reporlad  on 

Una  1S(e)  and  (f)  tor  an  classes  of  stock.      ► 


(e)    Olvkjends  paid 
to  participants*** 


(Q    OMdervlB  used  to 
repay  eKsnfrt  k>an 


(1)  alucatud  slock 


Mimiiiii 


00 


EIED 


(2)  unalocaiBd  Stock 


k    \     I    i    i     11 


00 


00 


• 

If  ttw  sk)ck  Is  readly  tradable  on  an  establshed  eecurltles  market  within  the  meaning  of  Code  sectkxi  409(1), 

enter  •Y.' 

oHecwbe  enter  "N.* 

•• 

DMdsnd  rale  pM  tor  e«:h  dass  of  slock  duftng  «w  plan  year. 

••• 

DMdand  paM  dbacdy  to  or  dstrtoutad  to  par«clpan«>. 

139900031Q 


L 


J 


5064 


Federal  Register /Vol.  65,  No.  22  /  Wednesday,  February  2,  2000 /Notices 


r 


SCHEDULE  F 
(Fonti  5500) 


Diptrtnnvi  o(  ttw 


Sarvtot 


Fringe  Benefit  Plan  Annual  Information  Return 

Under  Section  6039D  of  the  Internal  Revenue  Code 
>  File  M  en  attachment  to  Form  5500. 


OUcMUMOnty 
0MB  No.  121(H)110 


B99 


TMe  Form  le  NOT  Open  to 
Put^ac  Inspection. 


For  the  Calendar  year  1M9 
or  flacal  plan  year  tMglnnIng 


m|m 

/ 

DjD 

v!v|y|'il  . 


,  and  ending 


M 


M  / 


D 


!■  II  1lll|Wll  HM    Ulllft 


A    Nameiof  plan 


C    Plan  ^xxisor's  name  as  shown  on  Ine  2a  of  Forni  5500 


2     EMM 


Three-illglt 

plan  number       ^ 


0         Employer  fcteiiUncaUon  Number 


m-c 


r 


1     Checi  (he  Internal  Revenue  Code  section  that  deserves  this  fringe  benetn  plan: 
(a)     1 1     125  (CaMMta  plan)  (b)     rj     127  (Educaflonal  assistance  program)  (c)     Q     ^^7  (Adoption  assistance  program) 


the  total  number  o(  employees  a(  the  employer. 


PMS, 


HI 


3     Enter  the  total  number  o(  eniployeee  eligible  to  paructpate  In  the  plan 

the  total  number  01  employees  participating  In  the  plan.  (See  Instiuclions.) 

the  total  cost  cK  the  fringe  beneflt  plan  tx  the  plan  year.  (See  instnxHons.) ... 
•     Old  tile  Mnge  beneffl  plan  lemilnete  In  this  plan  year?  (See  Instnjcllons.) 


4     EnlM 


S    EtNH 


TT 

J-JL 


J-J 


I 


mkt  II  iLi  II  ■  il  I    I  II 


11     jLLm 


00 


D  ~     D 


No 


For  P^ar  rork  Raducllon  Act  Notloe  and  0MB  Contool  Numbers,  eae  the  bwinictione  Ibr  Fomn  S500.    Cat  Na  14687J    Sdiedule  F  (Form  6600)  1999 
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SCHEDULE  G 
(Form  5500) 


Oapartmanl  of  ttw  llMcury 

\rtmnl  T\»m*m  SurAcm 

Dsp*«nM  o(  Labor 
Pacaion  aid  WMara  B«w«» 


Financial  Transaction  Schedules 

TTiis  schedule  is  required  to  be  Med  under  section  104  of  the  Enpioyee 

Retiremer^  Income  Security  Act  of  1974  (ERISA)  and  section  6058(a)  of  the 

Internal  Revenue  Code  (the  Code). 

^  File  as  an  attachinent  to  Fonn  5500. 


OMcMLlMOrty 

0MB  No.  1210-0110 

B99 


This  Form  Is  Open  to 
Public  lnsp«ctlon. 


For  the  calendar  year  1999 
or  fiscal  plan  year  beginning 


M 


M 


D 


D 


f~f 


ZT^ 


/lY|Y|YJY 


,  and  ending 


M 


M 


dJ/.[yTvIyIy] 


A    Name  of  plan 


C    Name  c(  plan  sponsor  as  shown  on  Ine  2a  of  Form  5500 


Threexflglt  {'    |     f'  '1 

plan  number     ►  LLiJ 

Emptoyer  IdenHflcaUon  Number 

CD 


m-Qjn 


Schedule  of  Loans  or  Fixed  Income  Obligations  In  Default  or  Classified  as  Uncollectible 


(a)  Party-ln-lntarest       I     I 

(b)  Ideniity  and  address  of  oUlgor 


JNiri, 


I  Stieet 


Milllli 


nn 


14  Mill  nm 


(c)    Original  amount  of  loan 

Amount  (d)  Principal 

received  during 

^^P"^  y^      (e)  interest 


n 


nui 


m 


ittitm  III  mill 


■TTTTT 
i   I  I  i  I 


L-i \ — Lj. 


n 


n 


n 


I 


m 


EUD 


n 


(^"|g<^'i  I 


FT' 


m 


nn 


00 


^     (f)   Unpaid  balance  at  end  of  year 

I 


00 


00 


(g)    Detaled  descrlpOon  of  loan  indudbig  dates  at  making  and  maturity,  interest  rate,  the  type  and  value  of  colaleral,  «iy  renegotiation  of  the  loan 
and  the  terms  of  the  renegotiation,  and  other  material  Items 


1 

I    ! 

1 

"*" 

1 

■" 

"" 

MM 

Amt< 
(h)    f 

jven 
•fine 

due 
Jpal 

1 

^u. 

." ; 

^ml  overdue 
0   Interest 

1 

" 

00 


For  PapaoMMfc  Rechidion  Act  NoUc*  and  OMB  ConHol  Numbers,  ass  tbs  Inslniciions  lor  Form  S90a  Cd  Na  14739A   Scbsduls  G  (Form  SSOO)  1SW 
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(a)  Pit^4o4nmMt       IJ 

(b)  Ideryty  and  addrees  o(  oUgor 


INi  me 


^1  i' 


SI  set 


n 


Y— r 


j_i 


JL 


n 


I 


m 


I 


I 


I 


-jk 


I 


I 


(e)    Otig  nal  aniounl  of  loen 

Amount  (d)  Principel 

received  during 

"'f""^  "^      (e)  imefest 

(g)    Detailed  deacr»don  o(  loan  Indudhig  dates  of  nwJdng  and  maturity,  Interest  rate,  the  type  and  value  of  coOateral,  any  renogotteUon  of  the  loan 
and  Vie  tanm  ot  ttie  renagollation,  and  other  material  Itams 


S!l!e 


T-T*T 
I 


'  'i_i 


imiirD 


D 


Til      ifl     II  I  r       II  r         i'*  *  Uv^lk limiiMiMiiiiJ 


00 


,00     (()  Utpald  balance  at  end  ot  year 
DO 


i !  1 1 1  I  ii!> 


1      1 

"■ -|-j-rTT1  r 

~    -    II"!  1 ■ 

Alllt  CM 
ffl)     Pit 

idue      FT 
•kMi       L 

_l     L                                ^J    L 

J 

Amtovwdue     f    T 
.™     (I)   Interest        1     t 

A                 1                 A 

(a)    Par 

Hn-kilerest 

n 

s 

• 

00 


(b)    Idetldty  wxj  addrees  of  oblgor 


^E 


1  bet 


E 


I 


■MOW 


M«BhM 


n 


n 


n 


im 


n 


rnri 


I 


00 


(c)    OfH  Inal  amourrt  of  loan 

Amount  (d)  Principal 

recalvad  during 

'«P°^>**'      (•)  interest 

(S)    Detailed  daaolpaon  of  loan  Including  dates  of  making  and  maturity,  Inlerest  rate,  the  type  and  value  of  colateral,  any  renegoaadon  of  the  loan 
arvt  ttw  terms  of  the  renegoOaflon,  and  other  material  Items 


TT 
L 


n 


Stlte 


nrrn 


"n 


33 


Zia  Cicle 


I     I 


00     ^  Unpaid  tialance  at  end  of  year 

■r~r"T' 


00 


''llilillliii 


00 


" 

i 

X 

" 

AmLov< 
(h)    Prlr 

itlue     r" 

dpcri 

i  L. 

■.; II L 

Amt  overdue 
J'^      (!)    Interest 

i_Jk,.l,-..LJL™  ,^,  ,~-  ■ 

L 

2     3 

1  n 

9      9 

1 

0      0 

II 

0      2 

11 

3 

II 
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PHqeS 


OacMUHOr% 


Schedule  of 


In  Default  or  Classified  as  Uncollectiliie 


(a)  Party-livMarest 

(b)  Menllly  of  leeeortesaee 


D 


1 

~ 

WW 

i 

"" 

n 

(c)    1 

^ttaHonaHft  to  plan,  emplayer.  employe  organlzallan  or  other  party-kvlntorest 

_ 

_ 

_ 

Ml 

1 

1 

~ 

(d)   Terms  and  deacrfpOon  (type  of  propeny,  locatlan  and  data  It  was  purchased,  terms  regaidhg  rant,  taxes,  kwaanoe.  rapalre.  acperves.  renewK 
opllonB,dale  property  was  leased) 


n 


n 


n 


"T 


II  llllllll 


(e)    Ortt^nal  cost 


LiJJ-llilllll.EIII 


I 


mn 


rmn 


I 


± 


rm 


A. 


(f)     Current  value  at  Hme  of  lease 


iimi. 


(S)    Gross  rental  receipts  during  the  plan 
r 


rmiiiiu 


00 


00 


00 


(h)    Expenses  peM  during  tie  plan  year 

TTTTrm» 


(I)     Net  receipts 


crm 


rTTT 

I    I   A 


(D     Amount  in  arreais 


Tl    1 1  1 1  1  1 1 1 

iif  .iiA  II  ■Xiii«iiro     I     ifci»JiL.M  j.111  jii,  lift     I 


00 


00 


(a)  Pany-lfvlnterest 

(b)  Identity  of  lessor/lessee 


D 


I  I  M  I  !  M  I  I  I  I  I  I  I  I  II  II  I  I  I  ITTTTI 


(c)    Relaaonahip  to  plaa  employer,  employee  organization  or  other  party-ln-lntBrest 


1 1 II  1 1 1 1 1 1 1 1 II I i I  IlILLD 


(d)    Terms  and  descripflon  (type  c(  property,  location  and  date  It  was  purchased,  terms  ragaidkig  rent,  taxes.  Insurance,  reptfrs,  wperses,  lumwirt 
opHona,  dels  proper^  «M  iaaaad) 


1 

1 

1 

1 

- 

(e)    Original  cost 


(h)    Expenses  paid  during  tte  plan  year 


MMllllllll 

1 

(f)     Current  value  at  time  of  lease 

Mlllllil  111 

1 

(S)    Gross  rental  receipts  during  the  plan  year 

lillilllllil 

3 

00 


00 


00 


iiiniiiii 


0)     Nat  recelpis 


i  I  I  i  I  i  i 


(D     Amount  In  arreare 


1  i  I  i  1  i.i,  1111  „!,, 


00 


00 


00 


L 


239900031       R 


J 
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OHcMUMOnly 


^Qra    Nonexampt  TYansactlons 

^^^^    If  a  nonexempt  prohtoned  transaction  occured  w«i  respect  to  a  disquanfied  person,  file  Fonn  5330  with  the  IRS  to  pay 
the  excise  tax  on  the  transaction. 


'  c(  party  kwotwd 


h    I    I    I  ■  I    I    I    I    I    j    I    I    I    I    j    r  f    I    1    I    I    I    |-|-| j"  j    I'  I    T'T^ 

L   M^  HMH  MMM I  n    i  i  mmm  hhm  m*w  ^bmi  I  !■  ■!    ■^■JfiiniiJ l_i1_muJL^J^^m— Jt— ■— XtwhAtm-i* K   iiiiliii     bKi  I     Ai   ri'n«iiii#i    iii-f • ° ^ 1— 


(b)    Re^BoneWp  to  plan,  emptoyer,  or  o«iof  party-)n-lnterort 
I" 


1 


fTTT! 


(e)    Dalcrlpdon  to  trwisaclians  Indudng  maiurty  date,  rote  o(  mterest.  collateral,  par  or  maluftty  vafcje 

rm 


in 


n 


Eini 


n 


ii>n—iJijwiAw««« 


mn 


m 


urD 


(d)    Puastiase  price 


(a)    Sallngprtce 


(f)     Laise  rertal 


I 


I 


Jk. 


I 


4.  {,,  I,  JL  I  i  JL 


(g)    Exfensee  Incuned  In  connedion  with  transaction 

TTTTTITT 


00 


00 


00 


00 


(h)   Cost  of  asset 

nzEoiimiu." 

(1)     Current  value  of  asset 

mn 


fT" 


00 


JL. 


(D     ^4el  gain  or  (loes)  on  eacti  transaction 

n 


00 


(a)    MeMty  of  party  kwotvad 


I 


(b)    RettdonaWp  to  plan,  errptoyer,  or  other  party-ln-lntarest 


(c) 


a 

- 

1  1 

1 

II 

1 

_ 

1 

1 

1! 

I  to  transactions  mdudng  mafbrlly  date,  rate  of  Interest  cdateral.  par  or  maturity  value 


1 

1 

II 

1  1 

II 

II 

(0) 


(•) 


Pu  chase  price 

llli 

11  II  1  III. 

Samg  price 

llllil 

1  1  1  1  1  1  1  1. 

(h)    Cost  of  asset 


(f)     Lease  rental 


(g)    Ex|)enses  incurred  In  connection  with  transaction 


L 


rrm 


T 


n 


00 


00 


00 


00 


_   __J 

L 

(1)     c 

^jrrent  value  of  asset 

1 

1 

i 

(D    1 

let  gain  or  (loss)  on  aac 

n 

;h  traflSACtoi 

I' 

00 


00 


00 


1 

2     3 

9 

1 

9 

II 

0 

1 

0 

1 

0 

4 

II 

s 

II 

1 
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SCHEDULE  H 
(Form  5500) 

Dapartnant  o(  the  Ttaasury 
kitBnwt  n^^onuB  S6rvic6 


Ptrnton  B«n«<l  GuOTnty  Corpy^toi 


.Financial  Information 

This  schedule  Is  reqUred  to  be  Wed  under  Section  104  of  »»  Einptoyee 

Rednement  Income  Security  Act  of  1974  (ERISA)  and  section  6058(a)  o(  tie 

IntemaJ  Revenue  Code  (Ihe  Code). 

^  File  as  an  attactunent  to  Form  5500. 


OHoMUMCMy 
0MB  Na  12100110 


B99 


TMs  Form  la  Open 
to  Public  InapacMon. 


For  ttw  calendar  year  1999 
or  Itocal  plan  year  beginning 


M 


M 


/P 


Y  Y 


.and  ending 


M 


M 


dI^I^MyIyI 


A    Name  of  plan 


C    Plan  sponsor^  name  as  shown  on  lr«e  2a  o(  Form  5500 


Three-dgit 
plan  number    ^ 


D 


Employer  Identification  Number 


m-[ 


Asset  and  Uablltty  Statement 


1  Current  vakie  of  plan  assets  and  tabWies  at  the  beginning  and  end  of  the  plan  year.  ConMne  the  value  c*  plan  airtsli  haU  m  mora  ffian  one 
trust  Report  the  value  of  the  plan's  Interest  In  a  comrkr^oa  fund  corwlnlng  ttw  assets  of  more  than  one  plan  on  a  Ineby  Ine  tMais  untaas 
the  value  Is  reportable  on  kies  c<9)  through  c(14).  Do  not  enter  tie  value  of  that  portion  of  an  Insurance  conract  which  jMrartsss,  dutng  Ms 
plan  year,  to  pay  a  specMIc  dolar  beneflt  at  a  future  dale.  Round  off  amounts  to  the  nsarset  dolar.  DFEs  do  not  conyleM  Inaa  1b(1),  1b(2), 
1c(8),  Ig,  1h,  II,  and,  wcept  tor  master  trust  iTMesbnent  aooounts.  also  do  rat  oampMe  hies  id  and  le.  See  tostrucaons. 


Assets 

a  Total  noninterest- 
beartng  cash 


(a)  Betfnrino  al  Maar 


]■  -J r  ■  f  f     i     {     }  '  I     1     I     I     I 


b  Receivables  Oess  alowance  for 
doubtful  accounts): 
(1)    Employer 

contributions 


n 


(2)    Participant 
contributions. 


n 


(3)    Other 

c  General  Irrvestments: 


n 


I 


(1)  Interest-bearing  cash  (mdudkig  money 
accounts  and 
certfflcates 
of  deposit) 

(2)  U.S.  Government 
securities 


(3)   Corporate  det)t  InstiumentB  (ottier  than 
employer  securities):   r 

(A)  Preferred [ 


(B)AI 


(4)   Corporate  stoda  (other  than 
employer  securities): 


(A)  Preferred. 


(B)  Common. 


(5)    PartnersNp/)olnt 
venture  Interests 


I 


E 


I 


market 


n 


m 


n 


m 


I 


I 


I 


00 

00 
00 
00 

00 
00 

00 
00 

00 
00 
00 


(b)  End  of  Vtar 

111  i    1 

" 

.^k_. 

1 

_,  L_ 

.  I 

i  L_ 

i 

l„ 

i 

_^  L_ 

1     , 

1 

1 

__,  k_ 

.  1 

-^  k_ 

:t:::: 

1 

00 

00 
00 
00 

00 
00 

00 
00 

00 
00 
00 


For  Paperwork  Reduction  Act  NoSce  and  OM8  Oontrol  Numbers,  aee  the  bMbueaone  lor  Form  SSOa  CM.  Na  24420C  Sdwduie  H  (Fomi  6S00)  1« 


L 


I 


17      9      9      0      0     0      1       1 


I 


J 
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OtumUmOrtf 


fi)    RedaMBle  (otier 
»ian  annitoyar 
real  proporly)  — 

(7)    Loans  (olhar  Vian- 
to  partctpinti)  ... 

Partc^pant  loi 
m   Valua  c<  innreat 
tn  oofTVTwn/ 
ccOadlve  ttxists  . 
(1(|  VMwaf  Mareet 


(a)  Bei^nnlng  of  Iftar 

I 


(If  VakMor  knsreat 
In  mastBT  inM 


accounts ._......._ 

(1A  VWue  of  Meraat 

In  103-12  kwaat- 


HJl 


mukjal  toidi)  — 

(1^  yriua  or  lundt 

hiid  In  Innnnca 
company  ganeral 
account  (unalo- 
calad  contracts) 


cn 


(19  Other 

d  Emptoyer-relatad 
Investments: 
(1)    Einpioyer 
securities ..... 


cn 


(2)1   Ernployer  real 
'  proparty 

a  BuMngs  and  otwr 
pnfiarty  uaad  In 
plafi  opefBfcn 

I  ToW  aaaets 
(ajd  al  amounts  In 
Inds  la  twcufx  la) . 

Uatiill 

a  Bensitt  dalms  payable 

ii  Of  sraflng  payaUee  .... 

I  Ac^ltion 
ln(iabte<*ieas 

J  Onier  tabmas ...._. 

k  Total  llablWea 
(aod  al  amounts  m 

XI  g  through  ID  •  ••• 
:  Assets 

I  tkk  assets  (subtract 
Ina  Ik  from  Ine  If) .... 


n 


c 


m 


ixm 


n 


nr 


-r— ^ 


m 


mm 


rTTTT 


-y  r  »' 

■  Jfcl  .J»S  III  »■  ■■ 


n 


m 


m 


in 


u 


n 


TT 


n 


TT 


i  1 1 i 1 1  Lin 


00 
00 
00 
00 
00 

00 
00 

00 

00 
00 

00 
DO 
00 
00 

00 
00 
00 
00 
00 

00 


17      9      9      0      0     0      2      1 


(b) 

EndcfMaai 

i 

.  -^  !^  - 

^^^ 

(k- 

__j  k^ 

J 

.-^t (lJ-. 

i 

_j  L__           _i  k_ 

{ 

1 1 11  1 11  111  1  . 

"T~:r 

-TUT  J 

T  .  ■ 

"ITTl 

T"    „ 

_--L-- 

_-,  l_  - 

—I  L_ 

• 

„      1 

,.           1 

_. 

i 

_, 

..^  L«_ 

z. 

f-     .  ■ 

L, 

_-  k— 

1    11    lillill  ■ 

00 
00 
00 


00 
00 

00 

00 
00 

00 
00 
00 
00 

00 
00 
00 
00 
00 

00 
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Schedule  H  (Form  5500)  1996 


Page  3 


UMO% 


Income  and  Expense*  Statement 


2     Plan  Income,  npeneee,  and  changee  In  net  assets  tor  the  year.  Include  al  Income  and  SKpenees  c*  tw  plan,  hckidkxi  «iy  irual(s)  or 
separaMly  walntafcwd  lund(>)  and  any  paymentaAecaliXs  to/fnm  tfwnnce  canton.  Rouid  off  amounli  to  tw  navaat  data.  DFEs  do  not 
iwmplele  Inaa  2a.  2b(1KE),  2e,  2t  and  2o. 


Income 

a  Contributione: 
(1)  Received  or  raceivaUe  in  cash  from: 

(A)  EmpioyeiB 

(B)  Participants 


(a)  Amount 


(C)  Others  (hdudkig  niovers) . 
(2)  Noncash  cuntfailluiie 


i 

I 

i-r  L-- 

li, 

(3)  Total  conirlbulkjns.  Add  Ines  2a(1)(A).  (B),  (C).  and  line  2a(2) . 


b  Eipilnga  on  biveetmenls:    (1)    Interaal: 
(A)  Merast-beartng  cash 

(Inciudng  money  market  acoouris 
arvl  ceriNlcales  of  deposit) 


(B)  U.S.  Qoverrvnent  securities 

(C)  Corporate  det>t  tnstnjmenis 

P)  Loans  (other  Sian  to  parMparts). 

(E)  Pamcipant  loans „ 

(F)  Other 


00 

00 

00 

00 
(b)'fotal 


^ 

_-. 

^^^    e 

LjL.- 

I  .l.L, 

^HB     ' 

□. 

□.' 

00 
00 
00 
00 
00 
00 


1 1 1 1  n  1 1 1 1 1  n.»- 


(0)  Total  Interest  Add  Hnee  2b(1KA)  through  (F). 

(2)  OMdendK 

(A)  Preferred  stocl(  ....._.»_»......„.„_.......,.„„„ 


(B)  Common  stodc. 


(O  Total  dMdends.  Add  lnee2b(:q(A)  and  (B). 


(3)  Rents. 


(4)  Net  gah  (toes)  on  sflto  of 
(A)  Aggregato  proceeds.. 


(B)   Aggregate  csnying  amount 
(see  insmjcttons) 


(C)   Sut«act  me  2b(4XB)  Iram  hie  2b(4)(A)  and  ertar  result . 


I 


I 


n 


n 


mil  111  II 


I 


I 


I 


I 


I 


I 


I 


I 


I 


I 


I 


00 
00 


I 


n 


00 
00 


I 


n 


u. 


00 


00 
00 


00 


17      9      9      0      0    0      3 
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OMcMUmOu^ 


Unradttad  appwdrton  (dapradalon) 

0(1 


(A) 

(B)  Other 


FT 

(a)  Amourtt 

• 

T", 

i     i 

00 


00 


(b)  Total 


(O  1bM  tnaalZKl  apprecMion  o(  esseta.  Add  Irws  2b(5XA)  and  (B) . 

Nei  IrveatnerU  gaki  (losa)  from  commorVcolecMve  mjets _.. 

Net  kwaslmant  gain  Ooaa)  from  pooled  separate  acoounis  — 

Nat  kwaetfnanl  gain  (loas)  from  master  tnjst  trweatnert  acoouta 


m 

(7) 

m 

M  Net  kweaanat*  gain  (toes)  from  103-12  Investmeni  enttles  . 

(1^  Net  Irweetnant  gain  (loas)  from  regiatered  Inraetment  companlea 
(e.g.,  mutual  kjndt). 


tlU*  kioome.  Add  al  Ineoma  amounts  In  cakjmn  (b)  and  enter  total 


„_^l 

„_Jk-i_ 

I 

A,  i i..jL-  — 

00 
00 
00 
00 


]-™» 


00 


00 


•  BeM*  paynwnl  and  vn/manm  to  provide  benaflls: 

DIreclly  to  partdpania  or  benefldartas, 
mdudkig  dh«ct  roiovers 

To  Insurance  carriers  tor 

ttw  provision  c<  beneAts 


(1) 
(2) 


W 


(S]    Oltwr. 


nnn 


I 


Li  .1  mil 


mr 


Total  benefit  payments.  Add  Inee  28(1)  throu(^  (3) . 


f  Oc  TecUve  dtotrtmtlone  (see  mstnjctlonB) . 


g  C«taln  deemed  JaiiUiliuna  of  par«dpani  loane  (aee  kietnjctlona) . 


<2 
9 
(4 


h  Inikreat  expenaa 

I  Actninistrattve  expenaaa: 
(1     Protaaslonal  faea 

Conbact  mtiili'fctrator  leas 

Irweeaneni  advtaory  and  management  fees .. 

Other 

Total  administraDve  expenses.  Add  Unes  21(1)  through  (4) 

I  Tdtai  eKper«as.  Add  al  expense  amounts  In  column  (b)  and  enter  total 


EI 


T 


I 


nm 


X 


r 


E 


r 


I 


I 


I 


I 


I 


I 


I 


I 


I 


n 


I 


I 


I 


I 


00 
00 
00 


mTT 


1.JLJ.JL- 


nr 


m 


II 


I 


00 
00 
00 
00 


00 
00 
00 
00 


imiiii 


lUILLLLl 


00 
00 


17     9      9 
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Pages 


Net  Income  and  Reconciliation 


2k  Net  Income  (loes)  (subtract  Ine  2|  from  me  2d) . 
I  Itansiars  of  assets 
(1)   To  iWs  plan 


(2)    From  this  plan  . 


Accountant's  Opinion 


in 


BN 


rm 


m-dnn 


j  I  I  I  I  [  I  i  I  I  I  I  i  '  I  I  i  I 

1  ^   1   '   1  *   '    ■   -   '   '   *,  ^    I   t   1   !   I 


3     The  opinion  of  an  Independent  quaflfled  puUc  accountant  for  this  plan  Is  (see  instnictlons): 

a  Attached  to  this  Fonn  5500  and  the  opinion  Is:    (1)     [j     Unqualified  (3)     [1     Disclakner 

(2)      Q     QualMad  (4)     Q     Adverse 

b  Not  attached  t>ecau6e:  (1)     [J     the  Fomn  5500  Is  fled  tor  a  CCT.  PSA.  or  MTIA. 

(2)     [j     the  opinion  wfl  be  attached  to  the  next  Form  5500 
pursuant  lo  29  CFR  2520.104-50. 
c  Check  this  bCK  If  the  accountant  performed  a  HmHed  scope  audK  pursuant  to  29  CFR  2520.103-8  and/or  2520.103-I2(d) 
d  If  an  accounlanrs  oplnkxi  Is  attached,  enter  the  name  and  BN  of  the  accountart  (or  accounting  tkm) 
Name 

T 


'5073 


aacMUMOr% 
(b)  Total 

J 

00 

.1  .A-, 

I] 

^4.,.!..     \:.JL 

00 

i 

li  u 

00 

n 


Ttansactions  Dtiring  Plan  Year 


4  CCTs  and  PSAs  do  not  compMe  Part  IV.    MTIAs,  103-12  lEs,  and  GIAs  do  not  compMe  4a,  4e,  4(,  4s,  4h.  4k,  or  5. 
103-12  lEs  also  do  not  cocnpleie  4j. 


During  the  plan  year 

a  (Xd  the  emplayertBl  to  transmit  to  the  plan  any  parlk:ipant 
contrtxjtkxs  wMhki  the  maximum  thne  pertod  described  in 
29  CFR  2510.3-1027  (see  kisUucltons) 


b  Ware  any  loana  by  the  plan  or  fixed  Income  oblgattons  due 

tw  plan  In  detauR  as  of  the  dose  of  the  plan  year  or  dassHed 
durtng  ttw  yeer  as  uncoHecdbie?  Disregard  pertteipent  k>ans 
seoaed  by  9k  partdpanTs  account  balance.  (Attach  Schedule  Q 
(Fbrm  5500)  Part  I  If  •Yee"  Is  checked) 

c  Were  any  leases  towMch  the  plan  was  a  party  kidebultor 
dassned  duiing  the  yeer  as  uncoHectlUe?  (Attach  Schedule  Q 
(Form  5500)  Pan  II  If  ■Yea"  Is  checked) 


d  Dk)  the  plan  ertgage  ki  any  noneocempt  transactkxi  with  any 
party-kvlnleiest?  (Attach  Schedule  Q  (Form  5500)  Part  III  If 
•Ym"  Is  checked) 


•  Wbs  IMS  plan  covered  by  a  fUelty  bond?. 


Yea  No 

D  D 

D  D 

D  D 

D  D 

D  D 


Amount 


i    i     I    i _JL. 


00 


Ml    i      11  nil 

1  Mil  111  111  M 

1      1    IIMIII  . 

1 

1        11        Ml. 

00 


00 


00 


00 


L 


I 


17      9      9      0      0     0      5      1 
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f  oil  tw  ptan  hav«  a  loas,  wheSwr  or  not  rsimtwiaed  by  the 
pi$rf*  MtMy  bond,  that  was  cauMd  by  Inui  or  dshonesty?. 


g  on  Vw  plan  hokj  any  assets  wtxjse  currem  value  was  nsHher 
raMiy  delsrTDlnaUe  on  an  astaUtahed  mailcat  nor  set  by  an 
Mapandsnt  tNrd  party  appraiser? 

h  Dtl  the  plan  rece^  any  noncash  ixnititxjtluiis  wtK>s«  value  was 
n#her  raadly  detsfmlnaUe  on  an  eatablshed  maricet  nor  set  by 
Indapendani  thM  party  appraiser?  ...„.„. — 


t 


I  D<>  the  plan  have  aasets  held  lor  Investment?  (Attach  8chsdule(s) 
otiassets  If  'Yes'  Is  checked,  and  see  Instructions  tor  kxmat 
rabulrements) .».»..««»..»»....»..«...».«•»». 


I  Wm  any  plan  ftnaadtana  or  aeries  or  transactons  In  woaas 
ol[s%  of  tha  omni  vaiua  of  plan  aaaata?  (ABach  achedule  of 
trntuokum  If  "YlM*  la  chacfcsd  and  see  matrudona  tbr  tormat 

ratjulrementa) ~ »..» 

k  tMLraal  the  plan  aasett  either  dbtrtxjiad  to  partdpantB  or 
bvtafldartaa.  timstirtad  to  anotiar  ptan.  or  brought  under  the 
001*01  01  the  PBGC? — _ — 


H4Bai 


Vac  No 

n  Q 

D  D 

D  □ 

D  Q 

D  D 

D  n 


5a  H4b  a  ruaolutton  to  tarmlnats  the  plan  been  adopted  during  ttw 
pl<n  year  or  any  prior  plan  year?  If  yes.  enter  the  amount  of  any 
plan  assets  thai  rwertsd  to  the  employer  thia  year _ — 


Page  6 


oauDUMONy 


AiiMXint 


i  1 . 1 1 1 

.    II 

1       i!     i 

_L.J_ILLi. 

00 


00 


00 


D  D  1 1 1 1 1 II II  iTm.°° 


Sto  N,  during  iNa  piw«  year,  wiy  asaeis  or  W)«tlee  were  kanstorrad  from  tNa  plan  to  another  plan(s),  idsnlHy  tha  plan(s)  to  which  easels  or 
wsre  tiaitthMiuU.  (See  Instructions). 


fitti)    N«n«  o<  {*» 


n 


Sb(2)    EIN 


St  1)    Name  of  plw 


r 


n 


Si)(3)    PN 


n 


Sb(2)    EIN 


6b(3)    PN 


etH)   Name  of  plan 


n 


SbCQ    EIN 


6b(3)    PN 


S  [1)    Name  of  plan 


cn 


IIIIM    II 

III! 

6tK2)    EIN 

- 

Sb(3)    PN        1 
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SCHEDULE  I 
(Form  5500) 

Dapartranl  0*  tia 'nMury 
kfml  nrnmnm  SivtM 

Duartnant  or  Libor  taaion  ■Id 


^niton  Bmm  Qiiwtv  OoiporHlun 


Financial  information  -  Smaii  Pian 

This  schedule  b  required  to  be  fled  under  Sectkn  104  of  the  EiTvlayee 

ReOrement  Income  Security  Act  of  1974  (ERISA)  and  section  60se(a)  o(  tie 

imemal  Revenue  Code  (the  Code). 


^  Fie  M  an  ■llablMiMil  to  Form  6600. 


OMcMUnOrty 
0MB  Na  12100110 


-ii99 


This  Fonn  is  Open 
to  Public  inspscBon. 


For  ths  calendar  year  1999 
or  fiscal  plan  year  lieginning 


M 


M 


D 


D 


Yi 


,and  ending 


M 


M 


D 


Pl/|Y|YiYiY| 


A    Name  ol  plwi 


C    Plan  sponsors  name  as  shown  on  Ine  2a  of  Fomi  5500 


Thfee-dKjit 

plan  number 


►  nn 


Employer  MentMlcatton  Number 


Complete  SchetUe  I  If  ttie  plan  covered  fownr  ttian  100  parfldpanls  as  of  tie  beginning  of  tie  plan  year.  \bu  n«y  also  con^ilele  Schedule  I  *  you 
are  fMnq  as  a  smel  plan  under  tw  60-120  participant  nie  (see  InstrucHone).  Compiete  Schedule  H  «  reporllng  as  a  large  ptwi  or  Df=E. 

Small  Plan  nnandal  Infonnatlon 


Report  bakm  tta  cunent  vakje  of  assets  and  laMMas,  Inoama,  SKpenses.  tansters  and  changes  in  net  aasets  during  tw  pi«i  year  ConMne  tw 
value  of  plan  assets  held  In  more  ton  one  trust  Do  not  enter  tw  value  of  tie  ponton  of  an  Ineuranoa  oorttad  tw  guarvtees  durtog  ns  pto 
year  to  pay  a  spedac  dolar  beneft  at  a  future  data.  Include  al  income  and  npanses  of  tw  plan  Indudr^  «iy  tusH»)  or  separately  iiatilatwd 
fcjnd(s)  and  any  paymrttAacalpis  to/bom  fewuranca  canters.  Round  off  amounts  to  the 


1     Plan  Assets  end  UabHWaa: 
a  Total  plan  assets  _ 


(a)  Bec^nnlng  of  Yaar 

I 


(b)EndarMaar 


b  Total  plan  HabUMes  . 

c  Net  plan  asssets 
(subtract  few  lb 
from  few  la) 


Em 


u&Mn4* 


00 


00 


00 


nn." 


rrm 


F~t 


i-^ 


\  00 


A_i 


ill  ill  I- 


2    bwoma.  Expenses,  and  IVwislarB  lor  thia  Plan  Vsar 
a  Ccntrfeultons  rscalved  or  racelvaUe 
(1)    Employers „. 


(a)  Amour* 


(2)    Partdpanis. 


(3)    Otwcs  (Indudtog  rotovers) . 


b  Noncash  contrtxittons . 


e  Otwr  Inconw . 


Illillill 

Jii 

II  M  11    .     1 . 

,1 1 1 

1  1  Mil  iill 

,1 1 

Mill       ,11 

,111. 

» 

izmnr 

L     1   - 

00 


00 


00 


00 


00 


(b)'R)iBl 


d  Total  Income  (add  fews  2a(i).  2a(2),  2a<3),  2b.  and  2c) . 


1 1  1 1  M  1 1  11.°° 


FerPipenMfkllMliic«onActNa(keendOIIBOonlitrtNumtaera,aaa1iwtnelnicltonelbrFtonisgoa    C«.  No.  24414Y 

1      9      9      9      0      0     0       1       1       U 

L 


I  (Fane  6800)  1* 


J 
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Page  2 


OffidH  Dm  Only 


(a)  Amount 


2«  B  nefts  paid  (Including  direct  rollovers) . 


f  O  irrective  distiitxjtions  (see  instructions) 

g  Certain  deemed  distribution  of  participant  loans 
(s*e  instructions) _ '. — 


cn 


h  Oter expenses. 


I  To  tal  expenses  (add  lines  2e,  2f,  2g,  and  2h) . 


J  t*  ( income  (loss)  (sut>tiact  line  21  from  line  2d) . 


k  N(  t  trenslers 


3     S|»acmc  AssaU:  If  tfie  plan  held  any  assets  in  one  or  more  of  the  iollowrtng  specific  categories,  check  yes  and  enter  the  current  value  as 
oflthe  end  of  the  plan  year.  Alocate  the  value  of  the  plan's  Interest  in  a  commingled  trust  containing  the  assets  of  more  tfian  one  plan  on  a 
Nr  »-tff-*ne  basis  unless  tie  trust  meets  one  of  the  specific  occepdons  described  In  the  Instructions. 


n 


mx 


L-i 


•^  Jhmmifn 


rTTj 


.•!0 


T 


'TlTjj™ 


J-*. 


inmiD" 


(b)  Total 


M  1  n  1 !  1 1  Ml- 

( 

nuniLiinB^ 

TTTnTTTl" 


crma 


Yes 


No 


a  Pi  rtnership/joint  venture  interests 

b  El  ipfoyer  real  property ~ 

c  Ri  al  estate  (ottier  than  empkyer  real  properly) . 

d  El  iployer  securities 

a  P«  rticipant  loans _ _ „ 

f  U  >ns  (ottier  ttwi  to  participants) 

g  TartgUe  personal  property - 


n  D 
D  n 

D  D 

a  a 
n  D 

D  D 

n  n 


Amount 


L-i.-L^JL-ivUL  X  J  ^  ^-„A,.A.  J^uJ- 


TZET 


TTiTTTT 


JJJJJiiJJJ." 


n. 


I  00 
00 


^Q^Q 


Transactions  During  Plan  Year 


4     D«  ring  the  ptan  year: 

a  Oi  I  Ifie  employer  fail  to  transmit  to  the  plan  any  participant 
ccfttributions  within  tfie  maximum  time  period  described  In 
29CFR  2510.3-1027  (See  Instnjcticxis) 


Mm 


No 


Amount 


D  D 


'    '    '   -*^    '    '    ^    i    '    ^ 


b  Ware  any  loans  t>y  the  plan  or  fixed  irvxxne  obligations  due  tfie 
plan  in  default  as  of  the  dose  of  the  plan  year  or  classified  during 
lh«  year  as  uncollectible?  Disregard  participant  loans  secured  by         r*|       r*1 
tfi#  participants'  account  balance LJ       Lj 

c  W*re  any  leases  to  which  the  plan  was  a  party  In  detautt  or 
dt  ssified  during  the  year  as  uncollectible? 


L. 


D  D 


mrrn 


j  I  I  jj  I  I  'I  I 


T 


00 

00 
00 


I 


19      9      9 


0     0 


J 
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Schedule  I  (Form  5500)  1999 


d  OU  the  plan  engage  In  eny  noneKenifX  tFBnsadion  wMh  any 
party-ln-lntefest? „ 


e  Was  the  plan  covered  by  a  fldeWy  bond?. 


f  Did  the  plan  have  a  loss,  whether  or  not  reimbursed  by  the  ptan's 
ftdelty  bond,  that  was  caused  by  fraud  or  dtehonesty? 


g  DW  the  plan  hold  any  assets  whose  current  value  was  neither 
readily  determinable  on  an  establshed  market  nor  set  by  an 
independent  IhW  perly  appraiser? 

h  Did  the  plan  receive  any  noncash  contrttiutloiis  whose  value  was 
neither  readily  determinable  on  an  established  maitot  nor  set  by 
an  Independent  ihM  party  appraiser? 


Did  the  plan  at  any  time  hold  20%  or  more  ollts  assets  In  any 
single  security,  debt,  mortgage,  parcel  of  real  estate,  or 
partnershlp/joint  venture  Warest? _ 


I  Were  al  the  plan  assets  either  dbtitMlwJ  to  parMpants  or 
benefldailes,  transferred  to  another  plan,  or  brought  under  the 
control  o(  the  PBGC? _ „ 


>te  No 

D  D 

D  D 

D  n 

D  D 

n  0 

D  D 


Page  3 


OMcMUwOMy 


Amount 


ri  1  i  I  i  111].°° 


mmt^t^ 


■^     '      I     A     ?      {     ]. 


nnmn]." 


M     )  ,    i     §k 


T  'r"|~T  j  j  I  r  I  |-  "I'  -p- 


00 


00 


00 


Amount 


Sa  Has  a  resolulion  to  terminate  the  plan  been  adopted  during  the  Mm        No 

plan  year  or  any  prior  plan  year?  It  yes.  enter  the  amount  ot  any  — -       j^  nX"!""'?' V  •  r  '1  '  f     .'  ■■}— >-«'^.  i 

plan  assets  that  reverted  to  the  employer  this  year [J       \j  {     j     \     \    j    \     \    j     j     j     \    \     \     \oo 


5b  If  during  this  plan  year,  any  assets  or  labCties  were  transferred  from  this  plan  to  another  pteys), 
UenHy  the  plan(s)  to  which  assets  or  labMee  vmre  Iransfened.  (See  Instructions.) 


5b(1)  Nameofpiw 


Sb(l)  Name  of  plan 


Sb(1)  Nmeofpian 


5b(1)  Name  of  plan 

a 


n 


TTTTT 


"«^  CD-I  ,l,.i  .,1.1 
I 


6b(3)   PN 


StKQ  BN 


n 


n 


n 


ebm  PN 


Sb(2)  BN 


m-[ 


n 


m 


Sb(3)  PN 


nm 


m 


iimiiMi 


-»  m-Qi 


un 


6b(3)   PN 


]jn 


JLi 


D 


1 


L 


19990003      1W 
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SCHEDULE  P 
(form  5500) 


Oipl  itranlol  t«  ItaMuy 


Annual  Return  of  Fiduciary 
of  Employee  Benefit  TVust 

TMa  aetwduto  may  to  Mad  to  aaliafy  tha  raqutramanta  undar  aactlon  6033(a)  tor 

an  annual  Infonnation  ralum  from  avery  aecMon  401(a)  organiiailon  axampt  from 

tax  undar  aacdon  S01(a). 

nilng  Ihia  fonn  wW  atart  Itw  naming  ol  the  atatuta  of  HmMattona  undar 

aacHon  6601(a)  tor  any  Iraat  daacrtMd  hi  aadton  401(a)  that  la  axampt  from 

tax  undar  aacdon  501(a). 

►  FWa  aa  an  adadwiant  to  Form  6S00  or  660fr€Z.     


OadHUuOnly 

0MB  Na  121(H>110 


-ii99 


This  Fonn  Is 

Open  to  Public 

Inspection. 


for  fust  calendar  year  1999 
or  1l«cal  plan  yeer  lieglnnlng 


M 


M 


/  DD  / 


Mfh 


,  and  ending 


I      I      I      f'*""j      ;  I  I'V'"  !■  I  'I'll  n 

Wm  f  D pj  /  h'lY  Yj  Yj 


PlaaM  type  or  print 
la  Mama  o(  ttuaiaa  or 


Mama 


e  i>ty  ortotMi 


2a  llama  of  ttust 


b   hisfs  employer  idandflcatlon  numt)er 


b  Hunger.  sM«(.  and  room  or  suile  na  («  a  P.O.  bOK,  see  the  msmjcttons  for  Form  5500  or  5S0O-EZ.) 


TTTTTT 


!  !  I  I  M  i 


State         ZIP  code 


]cri 


•nri 


T~7 


rmTT 


n 


MMIIill 


m-rmrn 


m 


TTTTTn 


rnnD 


3     tene  of  (Kan  >  dMarant  from  the  name  of  trust 


n 


I 


mr 


11  I  HIT 


4     Have  you  furrished  iha  paffldpallng  ennployee  beneflt  plan(s)  wUh  the  twst  flnandal  Inlormaflon  rec^red 
0  be  ceponed  by  the  plan(8)? - 


D 


Mm 


D 


No 


6     Enter  the  plwi  sponsort  employar  Identltlcatlon  number  aa  shown  on  R)rm  5500  or  5S00-EZ  . 


►  m-cn 


Under  peraMea  of  pwiury,  I  dadwe  itat  I  taMe  acanined  ttvs  schedule,  and  to  the  best  of  my  knowledge  and  belef  H  is  tiue.  correct,  and  compteteT 
lelMuelafy 


Far  I  »P^>ar«o.1(RaducaonMollea  and  OMB  Control  Moa^aaa  tha  InaL  tor  Fbmi  8500  or  SS0t«Z.    CaL  Na  13504X    Scfiadula  P  (Fonn  5900)  1960 


Data      ► 


m1m|/[51d]/[y|y[y]y 


2     5      9      9      0      0     0      1       1 


-J 
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SCHEDULE  R 
(Form  5500) 

Dipaftniinl  <■(  tw  ItMMy 

imamal  Rwwnm  9«nHo» 

Dspsrtntnt  of  Libof  Pmion  snd 


Pnton  Bawa  Qiannty  CnponMan 


Retirement  Plan  Information 

TNs  schedule  Is  required  to  be  Med  under  sections  104  and  4065  of  tw 

Employee  Re&enienl  Secuilty  Act  of  1974  (ERISA)  and  section  6058(a)  of 

the  InlemaJ  Revenue  Code  (tie  Code). 

^  n«  M  an  Attactwnent  to  Fonn  6600. 


OHcMUwCMy 
0MB  No.  1210-0110 


1i99 


This  Fonn  Is  Opsn 
to  Public  lnsp«ctlon. 


For  ttM  calendar  year  1999 
or  fiscal  plan  year  beginning 


D 


D 


Y 


.and  ending 


M 


P,/l 


pId1/|y|y|y|y| 


A    Name  of  plan 


C    Plan  sponsof^  nwne  as  shown  on  Ine  2a  of  Fomi  5500 


Three-dlgli 
plan  number 


►  mi 


KmH^tktm^^    III  mam  i    ■  II  ii  i       ftiaMMk^* 


m-cn 


Dtetrlbutions 


An  rsfsrencaa  lo  distrttiutions  reiala  only  to  payments  of  benefits  during  ttie  plan  year. 


1  Total  value  of  dtetributfons  paid  In  property  other  than  In  cash, 

annuNy  contracts,  or  piMdy  traded  employer  secwMea 

2  Enter  the  EIN(s)  of  peyor(s)  who  paid  beneflts  on  behair  of  the  plan  to 
participants  or  benefidartes  during  the  year  frf  more  than  two,  enter 
EINs  of  the  two  payors  who  paid  the  greatest  dollar  amourrls  of  tMnafHs). 

Pixiflt-alianng  plans,  ESOPs,  and  stock  bonus  pisns,  sidp  line  3. 


} 


3    Numl>er  of  participants  (Mng  or  deceased)  whose  berwflts  were  dtetrlbuted  In  a  single 
sun,  during  the  plan  year _.._ _..._.„._...„........_..„_..._........„.... 


mrn 


1  111  1 1 1  111  M..0 

■ 

-x:":i 

■i:::x 

Funding  Information  (If  the  plan  is  not  sutiject  to  the  minimum  fundhg  requiraments  of  section  412  of  ttte 
Internal  Revenue  Code  or  ERISA  section  302,  sidp  this  Part) 


4  Is  ttw  plan  administrator  maidng  an  eloction  under  Code  aacSon  412(c)(8)  or 
ERISA  aection  302(cK8)7 

vis  pHn  m  s  osnnsQ  osnsm  pisn«  go  io  sns  7. 

5  If  a  waiver  of  the  mMm«n  ftjrving  standard  for  a  prior  year  Is  being  amorlzad  In  Ms 
plan  year,  see  Instructions,  and  enter  the  date  c<  ttie  ruling  letter  granting  ttie  waiver  ,.. 

tf  you  oofnplelsd  Ins  6^  coniplsis  Inss  3»  9,  snd  10  of  Scltsduls  D  and 
do  not  oofnpleto  ths  rsnialndar  of  this  scbadula. 

•a  Enter  tie  tnMnum  required  cmtiUiBoii  for  Ms  plan  year 


Q     Yas  U     •*»  U     •"* 


b  Enter  ttie  amount  oontributed  by  the  employer  to  tie  plan  for  this  plan  year 

c  Subtract  tie  amount  In  kie  6b  from  tie  amount  In  kie  6a.  Enter  tie  rasult 
(ar«ar  a  ri*ius  sign  to  tie  left  of  a  negattve  amount) 

H  you  ooniplalad  Ina  6c,  do  not  oomplsls  ttis  remalndar  of  II  Us  schadi4e. 


.....  ►    |m|m|  /  [d]e 

)|/|YlY|Y|Y| 

r" 

iiiiiiii 

1  1    1    ^ 

1 

1  MlMll 

1   1   1    II." 

„ 

.» 

fXK  rspaiwuit  nertiwtiiii  Act  Noltoasnd  CIMO  Cuwaul  ijiaalisis.  ssallw 


tor  Fonn  SBOa  CsL  Nol  24419B   Scfisdias  R  (Fona  1800)  1« 


2      19       9 


0     0       1       1       N 


L 


J 
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Page2 


7  If  •  ctnnge  In  ackjarlal  cost  mettxxl  was  made  tor  INs  pian  year  pursuart  to  a 
re«r«M  pcocadure  pravMng  automallc  approval  tor  the  change,  does  the  plan 
sp0naor  or  plan  admMstralor  agree  with  the  change? 


■m  t,  M  ■«•  ptai  ia  a  muMamptoyw  ptan  or  ■  plan  tvMh 
during  lita  prior  piM  yaar  (aaa  biatniollon^ 


DC  not 
10 1  or 


8     Is  |he  employer  elecflng  to  oonvulB  minimum  fUndng  tor  Ms  plan  yaar  uaing  the 
trMwMor^  rvie  provided  m  Code  section  412(1)(11)  and  ERISA  soclkxi  3G2(d)(11)7 . 


AfiModments 


t     If  Us  Is  a  denned  beneat  pension  plan,  were  any  amendments  adopted  during 
t*  I  plan  yeer  that  Increased  the  value  of  benellts?  (see  Instmctons) — 


L. 


2199000210 


oacMuwOi% 


0  Y*a    n  •*»     u  **"^ 


0     Ye.  D     No  n     ''/A 


0  ^      D 


No 


J 
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SCHEDULE  SSA 
(Form  5500) 


Oapwtmant  of  lh«  IVaaMvy 
tntocml  RwMnus  Swlos 


Annual  Registration  Statement  identifying  Separated 
Participants  With  Deferred  Vested  Benefits 

Under  Sacflon  a067(a)  of  the  Intamtf  IteveniM  Code 


>■    FUe  m  an  attachment  to  Form  6500. 

►    for  rianwirtL  nartiimnn  Orl  WnBra  aea  naiM  1  nf  M 


pBT  Fofni  SBOO 


OHcMUMOrty 

0MB  Na  12100110 


99 


Thto  Fomt  Is  NOT  Opwi 
to  PuMc  Impaction. 


For  tho  calwidar  yaw  1999 
or  fiscal  plan  yaar  baglnning 


M 


M 


/ 


D 


D 


Y  Y  Y  Y 


,andandk>g 


M 


M 


D 


D 


A     Name  of  plan 


::xx: 

::i:::::::::  zi" 

i 

1 

i     1 

T         ■ - ■"■'V -' 

1 

C     Plan  sponsor's  name  as  ahowm  on  Ine  2a  of  Form  5500 


±._^ 

:::::::ir 

1 

TTTT 

__        J_L 

B      Three^tglt 

plan  number     ^ 

J                                  0    Employer  idenlMeallon  Number 

- 

1     pi    Check  here  If  addWonal  partldpants  are  shown  on  anachmems.  Alt  attachments  must  Include  the  sponaor^  name,  EIN.  name  of  plan. 


plan  number,  and  column  Uenifflcatlon  letter  tor  each  column  completBd  tor  Ine  4. 


Check  here  H  plan  is  a  government,  church  or  other  plan  that  elects  to  volunlarty  lie  Schedule  SSA.  If  so,  oompMe  IneeZ  twou(^ 
3c,  and  the  signature  area.  Otherwise,  compMe  the  signature  area  only. 

2     Plan  sporsor's  address  (number,  street,  and  room  or  suite  na)  (If  a  P.O.  box,  see  the  Instructions  for  Ine  2.) 


mn 


in 


TTTn 


City  or  town 


Stale  ZIP  code 


iTTTTi  m  rmTi-nTn 


3a  Name  of  plan  administrator  (If  other  than  sponsor) 


1 

1 

1 

1 

3b  AM 

MBt 

fBkX^  EIN 

- 

" 

■■ 

- 

Jic  Number,  street,  and  room  or  suMe  no.  (If  a  P.O.  boK,  see  the  instiucBonB  tor  hie  2.) 


n 


m 


iiiiiii 


city  or  town 


State  ZIP  code 


IIIIIII  rrm  m  rTTm-rTm 


Under  penalties  of  perjury,  I  declare  Viat  I  have  examined  this  report  and  to 

the  best  of  my  krxiwledge  and  beief,  it  Is  true,  correct,  and  compiele.        ptnrw  nunt>ar  of 

Signature  of  plan  adn*iistrator  . .  P^"  atWrtstrator  ► 

►      Data   ► 


D 


]- 


YJY 
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E 


bv  B^^^H^Mwk  I^^A^^kMt 


Act  NoUm  tnd  0MB  Contiol  Numbwiv  sn  ttw  bwlmclloni  lor  Fonn  6B00l      Ctf.  N(x  13606T 
299900011V 


fiehadule  SSA  (Fenn  ■00)  ISM 
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Schedule  SSA  (Fomi  SSOO)  1999 


Page  2 


4     EnM  r  one  of  tw  taloiNtng  Enliy  Codee  In  ootunm  (a)  tor  each  sepereted  partdpant  with  daiarred  veetad  beneHts  tfwt 
Cm  a  A  -  haa  not  prwkwaly  baan  raporiad. 

Co^i  B  -  haa  pravloualy  baan  rapodad  under  tw  above  plan  nunnber  but  raquhaa  rawialana  to  the  Mormallon  previously  reported. 
Co4i  C  -  haa  prMloualy  baan  raporlKl  under  anotfiar  plan  number  but  wHU  be  receiving  their  benefts  (Ian  «w  plan  Istad  itxwa  Instead. 
Codi  D  -  haa  pnwiauMy  baan  ripartad  under  tw  above  plan  number  but  la  no  longar  anOted  to  tnaa  dehwad  veetad  benails. 


I)  En»y  code 

c)  Name  of  perUdpant 


D 

pant 

n 


Use  with  entry  code  'A',  'B'.  'C,  or  "D" 

(b)  Sodal  security  number 


nn-m-cirrj 


rrTTTTMIilMiJMF 


*T***T" 


&iiBr'ood8  tor 

nstMB  and 
torm  of  bonoflt 


lypaot 
annuity 

D 


(a) 

F^ymant 
lraquef«:y 

D 


Utewlthtntry  coda  'A'  or  'B' 


Amount  of  vaatod  benefit 


(f)   Dallned  benaftt  plan  -  pertodk  payment 


L  \  ill  111 II 


DeAnad  oonMbulion  plan 


(g)  Units  or  shaiee 


Share 
Indteator 


a.i.iyi.T»..  I,   1,1-  |.».iyi».i.p.,My.n»j   i..m.»  nij.i  t«|i«ii,p»>.  f'"^ 

'      *     ^ — ' — *-    ^     '      *    lA    iflii  ill  ii!     il     I      l^^ 
(h)  Total  value  of  account 

nTTTTT 


Um  wtlh  antry  code  'C 


(0   Previous  sponsor's  employer  idenmication  number 

m-nmrD 


(P   Previous  plan  number 

m 


A)  Entry  code         [__J 
( :)  Name  of  partdpwt 


Use  with  entry  code  'A'.  'B',  'C.  or  "D" 

(b)  Social  security  number 


w»« 


L.i.- 


"F"! 


EEm 


run 


U] 

».*ii»iirA,mJ 


Enlsr^odetor 

nature  and 
taim  d  beneIR 


(«0 
TVl»ol 

annriV 

D 


(a) 

Pflymsnl 
froquency 

D 


Ueewtthentry code  'A' or  'B' 


Afflotrt  of  vasiad  benalt 


(I)  Daaned  benefit  plan  -  perlodc  payment 


illlMllll 


Dellned 


uuMiljulon  plan         | 


(g)  Uniis  or  sharaa 


Share 
kidteator 


lUilll 


A. 


n 

lJ 


(h)  Total  value  of  account 


liiiiimiiii 


Uee  with  entry  code  'C 


L 


(I)   Previous  sponsor's  employer  IdentWcallon  number 


(D   Previous  plan  number 


"1" 


a 
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SCHEDULE T 

Qualified  Pension  Plan  Coverage  Information 

Ttis  torn  is  required  to  be  fled  under  section  fia<>n(a)  of  the 
Internal  Revenue  Code  (the  Code). 

^     FH*  M  an  attactwiient  to  Form  6600. 

oaoMUMOrty 
0MB  Na  1210-0110 

(Form  5500) 

B99 

DiptiiMnI  <m»  1>— wy 

TMi  Fdnn  It  OpM  to 
Pubic  hMpMthia 

For  the  calendar  year  1999 
or  fiscal  plan  year  beginning 


ImImI  / 

Db| 

YlY  Y  Y 


,  and  ending 


M 


M 


yFFFI 


A    Name  of  plan 


C    Plan  sponsor^  name  88  ahowff)  on  Ine  2a  of  Form  5600 


Three-dlgtt 

plan  numbef     ^ 


cfnpiay*Br  KMnmicaDon  Pforaoer 


NolK  tt  the  plan  b  m^nUnea  bf. 

•  More  than  one  omptoyer  and  twnafltB  amployees  wtw  are  not  oolectlveiy-bargalned  employees,  a  eepaists  Schadiie  T  may  be  reqiired  tor 
each  ampkyer  (see  the  kwtucOon  tor  hw  1). 

•  An  smptoyar  tat  operatsa  quaMad  aeparaia  Inaa  of  ixialnaaa  (OSLOBa)  under  Code  aacton  4i4(r),  a  aaparaia  Schedule  T  may  be  rsqiirad 
for  each  QStOB  (sea  tw  kettudon  tar  kw  2). 

1     H  Ms  achadula  Is  bains  flad  to  prawtda  coverage  Morraflon  regaitlnQ  Vw  nonoolectively  bergalnad  amptoyeaa  ol  an  amptoyer 
partdpaftiQ  In  a  plan  malnWnad  by  tnore  ffian  one  ampioyer,  enter  tw  name  and  EIN  o(  fw  partMpalno  amployar 

la  Name  of  partdpallnu  amptoyar 


c 

1 

- 

lb  1 

employer  kiai  ^Uflcauon  number 

-   t 

». 

2    If  the  employer  malntalninq  the  ptan  operates  QSUOBs,  enter  tie  fcilOMiIng  liajinialloii: 
a  TTie  number  of  QSLOBs  that  Vie  enployer  operates  Is 

b  The  number  of  such  OSLOBa  tiat  ham  ampioyees  benelMng  under  Ms  plan  la. 


— 

c  Ooea  Vw  emplayer  apply  the  mMnwm  oomiBQe  requbemanb  to  Ma  plan  on  an 

employBr  wdde  rattier  tian  a  QSLOB  beats? _ „ „ 

d  It  tt»  entry  on  Ine  2b  Is  two  or  more  and  kie  2c  Is  *No,'  Mendfy  the  OSLOB  to  which  the  coverage 


LJ  M»s        U  **> 

gMn  on  Ine  3  or  4  retatse. 


M mi     I INI  TTMMMM 


3    Exoaptona— Chadc  Vw  bat  batoie  each  atatsntanl  fiat  daacdbaa  fia  plan  or  the  ampioyar. 

NMMi  diaelcanif  boK.  do  not  eonalatatlM  leal  of  IMa  I 


For 


\  \     The  employer  employs  only  hl|^  compensated  employees  (HCEs). 

I   I     No  HCEs  tiunuWud  under  ttw  plan  at  anyttme  during  the  plan  year. 

{   I     The  plan  benefits  only  ootoctMy-bargalned  employaes. 

i   i     The  plan  benefts  al  nonegcdudable  nonhl^tfy  compensated  employees  of  ttw  employer  (as  dellnad  In  Code  sections 
414(b),  (c),  arxl  (m)),  todudng  leased  empkyees  and  self-emplayed  Inlvlduais. 

I   i     The  plan  Is  treatsd  as  sattsiying  ttw  minimum  coverage  requirements  under  Code  sectton  410(b)(6)(C). 

T  (Fena  SSOO)  It 


L 


Raducdon  Act  Noltoe  and  OMB 


Oonfeel  Numbera,  eee  ttw  Inafeiieliona  tor  Form  660a   CM.  Na  22770R 
27990001       1T 
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Sctwdula  T  (Form  S500)  1999 


Pmga2 


OaeMUMOnly 


4      &Mi  r  Vw  date  Ihs  pten  yw  iMgin  lof  which  oowarao*  data  Is  bahig  HibnMad . 


a    Dkl 
b    Ini 


my  laaaid  awployaaa  paitonn  aarvicaa  tor  the  empioysr  at  any  flme  during  tw  plan  yoar? 
I  tw  cov«rage  ana  nondbcthnlnadon  tests  o( 


Codi  aacftm  410(b)  and  401(aK4).  dow  tha  t/vfta/v  aggragate  ptana?  . 
e    Conpteto  t»  toloi>lr>g: 


(1) 


m 


RM  numbar  of  amptoyaaa  of  ffw  omptoyar  (as  daflnad  in  Coda  aecdon  414(b),  (c),  and  (m)), 


ndudbig  iMsad  arnptoyaaa  and  saff-ampkyed  Indvlduals.. 


of  orliiiiliHa  ampioywa  as  deflnad  In  IRS  raguMtona  (aaa  InsiiucBons) . 


0)  lumbarolnonaKdiKteMsfnployaaa.  (Subliac(lna4c(2)fKinilne4c(1)). 


(4)  Nunbar  of  nonacdudBbte  amployeea  (me  4c(3))  who  ara  HCEs . 


of  non«KCludabto  amptoyaee  (ftw  4c(3))  who  banefR  under  the  pten . 


(6)  ^Mnber  of  benelWng  noneKdudaUe  employees  (Ine  4c(5))  who  ara  HCEa 

d    Em*  the  pten's  fbOo  pereentege  and,  If  appOcabte,  Jdsndfy  below  the  dsaggregated 
part  of  the  plan  to  which  Iha  li*)iMialluii  on  Inae  4c  and  4d  pertains  (see  Insbucltons) . 


Illlllll 


W/IdIdI/FTyIyIyI 


D  ~      D 

D  *    n 


No 


No 


11  lllll 

lilllll  II 

1  lilllll 

iiMiin 

lilllll 

nil  nil 

..-.-  II 11  k 

e    IdartHy  any 


(1)  I  >lsaggragBted  part 


(2)  (Msaggregsted  pert 


part  of  ttte  plan  and  erMr  Is  radto  peicenlBge^ 


iiiiiniiiiin 


(3) 


pisaggregst 


ited  pert 


f   TNa 
(1) 


tfia  oowaga  ivQulrsments  on  ifie  besls  of  (cfieck  orte)i 
}   {     Ifw  rsflo  percentage  teet  (2)     |J     wernge  benefit  teat 


Ratto  Percentage: 


Ratto  Percentage: 


Raflo  Percentage: 


ED' 
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Department  of  tlie  Treasury 

Internal  Revenue  Service 


Department  of  Lat>or 

Pension  and  Welfare 
Benefits  Administration 


Pension  Benefit 
Guaranty  Corporation 


Instructions  for  Form  5500 

Annual  Return/Report  of  Emjiloyee  Benefit  Plan 

Code  references  are  to  the  Internal  Revenue  Code. 

ERISA  refers  to  the  Employee  Retirement  Income  Security  Act  of  1974. 


Changes  To  Note  for  1999 

•  New  Streamlined  Form  S500: 

This  year's  Form  5500  Series  has  tieen  substantially  revised  and 
improved.  We  replaced  the  Form  5500,  Form  5500-C,  and  Form 
5500-R  with  one  Form  5500  intended  to  streamline  the  report 
and  the  methods  by  which  it  is  filed  and  processed.  The  revised 
form  is  patterned  along  the  lines  of  tax  retums  familiar  to 
individual  and  corporate  taxpayers  -  a  simple  main  form  with 
basic  identifying  information  and  a  checklist  that  guides  each  filer 
to  more  detailed  schedules  that  are  applicable  to  the  filer's 
specific  type  of  plan. 

•  EFAST  Processing  System: 

There  are  several  important  changes  that  will  benefit  filers  in 
particular.  We  developed  a  new  computerized  system  to  process 
Fomi  5500  return/reports  called  the  ERISA  Filing  Acceptance 
System  or  "EFAST."  For  the  first  time  you  will  file  your  Form 
5500  with  the  U.S.  Department  of  Labor's  Pension  and  Welfare 
Benefits  Administration  (PWBA)  rather  than  the  Internal 
Revenue  Service  (see  Where  To  File  on  page  5  for  the  new 
mailing  and  private  delivery  addresses). 

You  can  choose  a  "machine  prinf  format  using  computer 
software  to  complete  the  form.  Machine  print  forms  can  be  filed 
electronically  or  by  mail  (including  certain  private  delivery 
services).  We  encourage  filers  to  file  machine  print  versions  of 
the  form  and  think  most  of  you  will  find  that  to  be  the  best  option. 
For  instance,  the  machine  print  forms  can  be  easily  printed  out 
on  computer  printers  and  the  computer  software  should  help 
filers  avoid  common  mistakes.  Electronic  filers  will  have  to  file  a 
new  EFAST  form  to  get  a  digital  signature  and  other  codes 
needed  to  file  an  electronic  return/report.  Check  the  Department 
of  Labor's  Web  Page  at  www.efast.dol.gov  periodically, 
beginning  in  late  March,  2000  for  updates. 

You  can  also  use  a  "hand  print"  format  that  is  completed  by 
hand  or  typewriter.  However,  the  hand  print  format  can  be  filed 
only  by  mail  (including  certain  private  delivery  services).  The 
hand  print  version  of  the  form  is  a  "machine  readable"  form.  As 
such,  it  must  be  printed  using  special  paper,  special  green  ink, 
and  within  precise  specifications.  Filers  should  not  substitute  a 
black  and  white  or  other  reproduction  of  these  hand  print  forms. 
A  copy  of  the  hand  print  forms  is  included  in  the  Package 
5500.  You  can  get  additional  copies  of  the  green  ink  forms  24 
hours  a  day,  7  days  a  week,  by  calling  1-800-T AX-FORM 
(1-800-829-3676). 

•  Direct  Filing  Entities: 

All  Direct  Filing  Entities  (DFEs)  must  now  use  the  Form  5500; 
however,  a  one-time  1999  Transition  Rule  permits  all  DFEs 
with  a  fiscal  year  ending  in  1999  to  file  on  or  before  October  16, 
2000  (see  When  To  File  on  page  4). 

Large  plans  participating  in  Common/Collective  Trusts  (CCTs) 
or  Pooled  Separate  Accounts  (PSAs)  that  are  not  DFEs  (those 
that  do  not  file  a  Form  5500)  will  have  to  allocate  the  underlying 
assets  of  such  CCTs  and  PSAs  and  report  the  value  on  a 
line-by-line  basis  on  the  Schedule  H  (Form  5500)  (see  Schedule 
H,  Specific  Instructions).  However,  under  a  1999  Transition 
Rule,  this  requirement  is  deferred  until  plan  years  beginning  in 
2000. 


About  the  Form  5500 

The  Annual  Return/Report  Form  5500  is  used  to  report 
infonnation  concerning  employee  tienefit  plans,  Direct  Filing 
Entitles  (DFEs)  and  fringe  benefit  plans.  See  Who  Must  File  on 
page  2,  and  When  To  File  and  Where  To  File  on  pages  4  and 
5. 

Any  administrator  or  sponsor  of  an  employee  benefit  plan 
subject  to  ERISA  must  file  informatkjn  about  each  plan  every 
year  (Code  section  6058  and  ERISA  sections  104  and  4065). 
Every  employer  maintaining  a  specified  fringe  benefit  plan  as 
described  in  Code  section  6039D  (except  Code  sections  79, 
105,  106,  120,  and  129  plans)  is  also  required  to  file  each  year. 

The  Internal  Revenue  Service  (IRS),  Department  of  Labor 
(DOL),  and  Pension  Benefit  Guaranty  Corporation  (PBGC)  have 
consolidated  their  returns  and  report  forms  to  minimize  the  filing 
burden  for  plan  administrators  and  employers.  The  chart  on 
pages  8  and  9  gives  a  brief  guide  to  the  annual  return/report 
requirements  for  the  1999  Form  5500.  Employers  and 
administrators  who  comply  with  the  instnjctions  for  the  Form 
5500  and  schedules  will  generally  satisfy  the  annual  reportir>g 
requirements  for  the  IRS  and  DOL.  Plans  covered  by  the  PBGC 
have  special  additional  requirements,  including  filing  Annual 
Premium  Payment  (PBGC  Form  1 )  and  reporting  certain 
transactions  directly  with  that  agency.  See  PBGC's  Premium 
Package  (Form  1 ). 

Each  Form  5500  must  accurately  reflect  the  characteristics 
and  operations  of  the  plan  or  arrangement  being  reported.  The 
requirements  for  completing  the  Form  5500  vary  according  to  the 
type  of  plan  or  arrangement.  The  section  Lines  and  Schedules 
To  Complete  on  page  6,  summarizes  what  information  must  be 
reported  for  different  types  of  plans  and  arrangements. 

The  Form  5500  and  attachments  are  screened  by  a  computer 
process  for  completeness.  The  filing  may  be  rejected  based 
upon  this  review.  We  urge  all  employers  and  plan  administrators 
to  provide  complete  and  accurate  information  and  otherwise 
comply  fully  with  the  filing  requirements. 

ERISA  and  the  Code  provide  for  the  assessment  or  imposition 
of  penalties  for  not  submitting  the  required  information  when 
due.  See  Penalties  on  page  5. 

Annual  reports  filed  under  Title  I  of  ERISA  must  be  made 
available  by  plan  administrators  to  plan  participants  and  by  the 
Department  of  Labor  to  the  public  pursuant  to  ERISA  sections 
104  and  106. 
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have  questions  and/or  need  help  completing  this  form, 
call  1-877-829-5500.  This  line  has  been  established  by 
RjS  to  assist  filers  with  certain  questions  pertaining  to 
retirer^ent  plans  (e.g.,  pension  and  profit-sharing  plans 
(incju<|ing  401  (k)  plans)),  including  questions  on  Schedules  B, 
I,  P,  R,  SSA,  and  T.  This  toll-free  telephone  sen/ice  is 
lat}le  Monday  through  Friday  from  8:00  a.m.  to  9:30  p.m. 


E,  F, 
avail 
EST. 


Page 


How  To  Get  IRS  Forms  and  Publications 

Personal  Computer 

You  can  access  the  IRS's  Intemet  Web  Site  24  hours  a  day,  7 
days  a  week  at  www.irs.gov  to: 

•  Download  forms,  instmctions,  and  publications. 

•  See  answers  to  frequently  asked  tax  questions. 

•  Search  publrcations  on-line  by  topic  or  keyword. 

•  Send  us  comments  or  request  help  by  e-mail. 

•  Sign  up  to  receive  local  and  national  tax  news  by  e-mail. 
You  can  also  reach  us  using  file  transfer  protcxjol  at 

ftp.irs.gov 

By  phone  and  in  person. 

You  can  order  forms  and  publications  24  hours  a  day,  7  days  a 

week,  by  calling  1-800-T AX-FORM  (1-800-829-3676).  You  can 

also  get  most  forms  and  publications  at  your  loc^l  IRS  offrce. 


General  Instructions 

Section  1 : 
Who  Must  File 

A  return/report  must  be  filed  every  year  for  every  pension  benefit 
plan,  welfare  benefit  plan,  fringe  benefit  plan,  and  Direct  Filing 
Entity  described  below.  (Code  sections  6058,  6039D,  and  ERISA 
sections  104  and  4065). 

Pension  Benefit  Pian 

All  pension  benefit  plans  covered  by  ERISA  are  required  to  file 
a  Form  5500  except  as  provided  in  Pension  and  Welfare  Plans 
Excluded  From  Filing  on  page  3.  The  retum/report  is  due 
whether  or  not  the  plan  is  qualified  and  even  if  benefits  no  longer 
accrue,  contributions  were  not  made  this  plan  year,  or 
contributions  are  no  longer  made.  Pension  benefit  plans  required 
to  file  include  both  defined  benefit  plans  and  defined  contribution 
plans. 

The  following  are  among  the  pension  benefit  plans  for  which 
a  return/report  must  be  filed: 

1.  Profit-sharing,  stock  bonus,  money  purchase,  401  (k) 
plans,  etc. 

2.  Annuity  arrangements  under  Code  sec:tion  403(b)(1). 

3.  Custodial  accounts  established  under  Code  section 
403(b)(7)  for  regulated  investment  company  stock. 

4.  Individual  retirement  accounts  (IRAs)  established  by  an 
emptoyer  under  Code  section  408(c). 

5.  Pensbn  benefit  plans  maintained  outside  the  United 
States  primarily  for  nonresicient  aliens  if  the  employer  who 
maintains  the  plan  is: 

•  a  domestk:  employer,  or 

•  a  foreign  employer  with  income  derived  from  sources  within 
the  United  States  (including  foreign  subsidiaries  of  domestic 
employers)  if  contributions  to  the  plan  are  deducted  on  its  U.S. 
income  tax  retum.  For  this  type  of  plan,  enter  3A  on  Form  5500, 
Part  II,  line  8a. 

6.  Church  pension  plans  electing  coverage  under  Code 
section  410(d).  Church  plans  that  elect  should  enter  813000  as 
the  business  code  on  Form  5500,  Part  II,  line  2d. 

7.  Pension  benefit  plans  that  cover  residents  of  Puerto  Ricx), 
the  U.S.  Virgin  Islands,  Guam,  Wake  Island,  or  Amerk:an 
Samoa.  This  includes  a  plan  that  elects  to  have  the  provisions 
of  section  1022(i)(2)  of  ERISA  apply. 

8.  Plans  that  satisfy  the  Actual  Deferral  Percentage 
requirements  of  Code  section  401(k)(3)(A)(ii)  by  adopting  the 
•SIMPLE"  provisions  of  section  401(k)(11). 

See  Lines  and  Schedules  To  Complete  on  page  6  and 
Pension  and  Welfare  Plans  Excluded  From  Filing  on  page  3 
for  more  Information  about  what  must  be  completed  for  pension 
and  welfare  plans. 
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Special  Rules  for  Certain  Plans  of  Partnersltips  and  Wholly 
Owned  Trades  or  Businesses 

A  plan  that  provides  deferred  compensation  solely  for  (1)  an 
individual  or  an  individual  and  his  or  her  spouse  who  wholly  own 
a  trade  or  business,  whether  incorporated  or  unincorporated;  or 
(2)  partners  or  the  partners  and  the  partners'  spouses  in  a 
partnership  may  generally  file  Form  5500-EZ,  Annual  Return  of 
One-Participant  (Owners  and  Their  Spouses)  Retirement  Plan, 
rather  than  a  Form  5500,  provided  that  the  plan: 

1 .  Satisfies  the  minimum  coverage  requirements  of  Code 
section  410(b)  without  being  combined  with  any  other  plan 
maintained  by  the  employer; 

2.  Does  not  cover  a  business  that  Is  a  member  of  a 
"controlled  group";  or 

3.  Does  not  cover  a  business  for  which  leased  employees 
(as  defined  in  Code  section  414(n)(2))  perform  services. 

A  plan  that  meets  all  of  the  above  conditions  is  exempt  from 
filing  the  Form  5500-EZ  If  the  plan  (and  any  other  plans  of  the 
employer)  had  total  assets  of  $100,000  or  less  at  the  end  of 
every  plan  year  beginning  on  or  after  1/1/94. 

For  this  purpose,  a  "controlled  group'  is  a  controlled  group  of 
corporations  under  Code  section  414(b),  a  group  of  trades  or 
businesses  under  comnnon  control  under  Code  section  414(c), 
or  an  affiliated  service  group  under  Code  section  414(m)  that 
includes  the  business  of  the  owner  or  partner  covered  by  the 
plan. 

Welfare  Benefit  Plan 

All  welfare  benefit  plans  covered  by  ERISA  are  required  to  file 
a  Fomn  5500  except  as  provided  below  in  Pension  and  Welfare 
Plans  Excluded  From  Filing.  Welfare  benefit  plans  provide 
benefits  such  as  medical,  dental,  life  insurance,  apprenticeship 
and  training,  scholarship  funds,  severance  pay,  disability,  etc. 

See  Lines  and  Schedules  To  Complete  on  page  6  for  more 
information. 

Reminder:  The  administrator  of  an  employee  welfare  Ixnefit 
plan  that  provides  benefits  wholly  or  partially  through  a  Multiple 
Employer  Welfare  Arrangement  (MEWA)  as  defined  in  ERISA 
section  3(40)  must  file  a  Form  5500,  unless  otherwise  exempt 

Fringe  Benefit  Plan 

Cafeteria  plans  described  in  Code  section  125,  educational 
assistemce  programs  described  in  Code  section  127,  and 
adoption  assistance  programs  described  in  Code  section  1 37 
are  considered  fringe  benefit  plans  and  are  required  to  file  the 
annual  information  specified  by  Code  section  6039D.  However, 
Code  section  127  educational  assistance  programs  that  provide 
only  job-related  training  which  is  deductible  as  an  ordinary  and 
necessary  business  expense  under  Code  section  162  do  not 
need  to  file  Form  5500. 

Note:  Fringe  benefit  plans  often  are  associated  with  one  or  more 
welfare  plans.  A  single  Form  5500  may  be  filed  for  the  fringe 
benefit  plan  and  an  associated  welfare  plan  if  all  the  required 
information  is  completed  for  both  plans. 

See  Lines  and  Schedules  To  Complete  on  page  6  for  more 
information  about  what  must  be  completed  for  fringe  benefit 
plans. 

Pension  and  Welfare  Plans  Excluded  From  Filing 

Do  Not  File  A  Form  5500  For  A  Pension  Benefit  Plan  That  Is 
Any  Of  The  Following: 

•  An  unfunded  excess  benefit  plan.  See  ERISA  section  4(b)(5). 

•  An  annuity  or  custodial  account  arrangement  under  Code 
section  403(b)(1)  or  (7)  not  established  or  maintained  by  an 
employer  as  described  in  29  CFR  2510.3-2(1). 

•  A  Savings  Incentive  UaXch  Plan  for  Employees  of  Small 
Employers  (SIMPLE)  that  involves  SIMPLE  IRAs  under  Code 
section  408(p). 

•  A  simplified  employee  pension  (SEP)  or  a  salary  reduction 
SEP  described  in  Code  section  408(k)  that  conforms  to  the 
alternative  method  of  compliance  in  29  CFR  2520.104-48  or 
2520.104-49. 


•  A  church  plan  not  electing  coverage  under  Code  section 
410(d). 

•  A  pension  plan  that  is  a  qualified  foreign  plan  within  the 
meaning  of  Code  section  404A(e)  that  does  not  qualify  for  the 
treatment  provided  in  Code  section  402(e)(5). 

•  An  unfunded  pension  plan  for  a  select  group  of  management 
or  highly  compensated  employees  that  meets  the  requirements 
of  29  CFR  2520.104-23,  including  timely  filing  of  a  registration 
statement  with  the  DOL. 

•  An  unfunded  dues  financed  pension  benefit  plan  that  n^eets 
the  alternative  method  of  compliance  provided  by  29  CFR 
2520.104-27. 

•  An  individual  retirement  account  or  annuity  not  considered  a 
pension  plan  under  29  CFR  2510.3-2(d). 

•  A  govemmental  plan. 

Do  Not  File  A  Form.  5500  For  A  Welfare  Benefit  Plan  That 
is  Any  Of  The  Following: 

SThe  exemptions  t>elow  do  not  apply  to  fringe  benefit 
plans.  A  Form  5500  for  a  fnnge  benefit  plan  must  be  filed 
under  Code  section  6039D  even  if  it  is  associated  with  a 
welfare  benefit  plan  that  is  exempt  from  filing  under  one  of  the 
categones  below. 

1.  A  welfare  t}eneflt  plan  that  covered  fewer  than  100 
participants  as  of  the  beginning  of  the  plan  year  and  is  unfunded, 
fully  insured,  or  a  combination  of  insured  and  unfunded. 

a.  An  unfunded  welfare  benefit  plan  has  its  benefits  paid  as 
needed  directly  from  tfw  general  assets  of  the  employer  or 
employee  organization  that  sponsors  the  plan. 

Note:   Plans  that  are  NOT  unfunded  include  those  plans  that 
received  employee  (or  former  employee)  contnbutions  dunng  the 
plan  year  and/or  used  a  trust  or  separately  maintained  fund 
(including  a  Code  section  501(c)(9)  trust)  to  hold  plan  assets  or 
act  as  a  conduit  for  the  transfer  of  plan  assets  dunng  the  year 
However,  a  welfare  plan  with  employee  contnbutions  that  is 
associated  with  a  fnnge  txnefit  plan  under  Code  section  125 
may  be  treated  for  annual  reporting  purposes  as  an  unfunded 
welfare  plan  if  it  meets  the  requirements  of  DOL  Technical 
Release  92-01,  57  Fed.  Reg.  23272  (June  2,  1992). 

b.  A  fully  insured  welfare  benefit  plan  has  its  ber>efits 
provided  exclusively  through  insurance  contracts  or  policies,  the 
premiums  of  which  must  be  paid  directly  to  the  insurance  carrier 
by  the  employer  or  employee  organization  from  its  general 
assets  or  partly  from  its  general  assets  and  partly  from 
contributions  by  its  employees  or  members  (which  the  employer 
or  employee  organization  forwards  within  3  months  of  receipt). 
The  Insurance  contracts  or  p>olicies  discussed  atx)ve  must  be 
issued  by  an  insurance  company  or  similar  organization  (such 
as  Blue  Cross.  Blue  Shield  or  a  health  maintenance 
organization)  that  is  qualified  to  do  business  in  any  state. 

c.  A  combination  unfunded/insured  welfare  plan  has  its 
benefits  provided  partially  as  an  unfunded  plan  and  partially  as 
a  fully  insured  plan.  An  example  of  such  a  plan  is  a  welfare 
benefit  plan  that  provides  medical  benefits  as  in  a  above  and  life 
insurance  benefits  as  in  b  above. 

See  29  CFR  2520.104-20. 
Note:  A  'voluntary  employees'  beneficiary  association, '  as  used 
in  Code  section  501(c)(9)  ('VEBA'),  should  not  be  confused  with 
the  employer  or  employee  organization  that  sponsors  the  plan. 
See  ERISA  section  3(4). 

2.  A  welfare  t>enefit  plan  maintained  outside  the  United 
States  primarily  for  persons  substantially  all  of  whom  are 
nonresident  aliens. 

3.  A  govemmental  plan. 

4.  An  unfunded  or  insured  welfare  plan  for  a  select  group  of 
management  or  highly  compensated  employees  which  meets 

the  requirements  of  29  CFR  2520.104-24.  ^ 

5.  An  employee  benefit  plan  maintained  only  to  comply  with 
woricers'  compensation,  unemployment  comptensation,  or 
disability  insurance  laws. 

6.  A  welfare  benefit  plan  that  participates  in  a  group 
insurance  arrangement  that  files  a  Form  5500  on  behalf  of  ttie 
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welfare  benefit  plan  as  specified  in  29  CFR  2520.103-2.  See  29 
CFR  2520.104-43. 

7.  An  apprenticeship  or  training  plan  meeting  all  of  the 
condHions  specified  in  29  CFR  2520.104-22. 

8J  At  unfunded  dues  financed  welfare  benefit  plan  exempted 
by  29  CFR  2520.104-26. 

9.  A  church  plan  under  ERISA  section  3(33). 
lOj  A  welfare  benefit  plan  solely  for  (1)  an  individual  or  an 
individual  and  his  or  her  spouse,  who  wholly  owns  a  trade  or 
business,  whether  incorporated  or  unincorporated;  or  (2) 
pann«rs  or  the  partners  and  the  partners'  spouses  In  a 
partn«rship.    See  29  CFR  2510.3-3(b). 

Direct  Filing  Entity  (DFE) 

Soma  plans  participate  in  certain  trusts,  accounts,  and  other 
lnvestT>ent  arrangements  that  may  file  a  Form  5500  as  Direct 
Filing  Entitles  (DFEs).  These  trusts,  accounts,  and  arrangements 
Include  master  tnjst  Investment  accounts  (MTIAs),  common  or 
collecfive  trusts  (CCTs),  pooled  separate  accounts  (PSAs), 
103-12  investment  entities  (103-12  lEs),  and  group  insurance 
arrangements  (GIAs).  For  reporting  purposes,  an  MTIA.  OCT, 
PSA,  103-12  IE,  Of  GIA  is  considered  a  DFE  only  when  a  Form 
5500  Bnd  all  required  attachments  are  filed  for  it  In  accordance 
with  tlie  DFE  instructions.  The  filing  requirements  for  DFEs  are 
descrtied  in  Lines  and  Schedules  to  Complete  on  page  6  and 
in  the  instructions  to  the  Schedule  D. 
Note:  Speaal  requirements  also  apply  to  Schedules  D  and  H 
attached  to  the  Form  5500  filed  by  plans  participating  in  MTIAs, 
CCTs,  PSAs,  and  103-12  lEs.   See  the  instructions  for  these 
sche<iules. 

Comi|K>n/Collective  Trust  (COT)  and  Pooled  Separate 
Accovnt  (PSA):  A  Form  5500  is  not  required  to  be  filed  for  a 
OCT  ^r  PSA. 

Fori  reporting  purposes,  "common/collective  trust"  and  'pooled 
separate  account'  are,  respectively:  (1 )  a  trust  maintained  by  a 
t>aink.  taist  company,  or  similar  institution  or  (2)  an  account 
mainttined  by  an  insurance  carrier,  which  are  regulated, 
supervised,  and  subject  to  periodic  examination  by  a  state  or 
Federal  agency  in  the  case  of  a  CCT,  or  by  a  state  agency  In  the 
case  of  a  PSA,  for  the  collective  investment  and  reinvestment 
ol  assets  contributed  thereto  from  employee  benefit  plans 
maintained  by  more  than  one  employer  or  controlled  group  of 
corporations  as  that  term  is  used  in  Code  section  1 563.  See  29 
CFR  2520.103-3,  103-4,  103-5,  and  103-9. 
Note:  I  For  reporting  purposes,  a  separate  account  that  is  not 
considered  to  be  holding  plan  assets  pursuant  to  29  CFR 
2S10  8-101(h)(1)(iii)  does  not  constitute  a  pooled  separate 
accoufit. 

Mast^  Trust  Investment  Account  (MTIA):  The  administrator 
filing  i  Form  5500  for  an  employee  benefit  plan  Is  required  to  file 
or  ha\te  a  designee  file  a  Form  5500  for  each  MTIA  in  which  the 
plan  participated  at  any  time  dunng  the  plan  year.    For  reporting 
purpo$€s,  a  "master  trust'  is  a  trust  for  which  a  regulated 
financial  institution  (as  defined  below)  serves  as  trustee  or 
custodian  (regardless  of  whether  such  institution  exercises 
discretionary  authonty  or  control  with  respect  to  the  management 
of  assets  held  in  the  trust),  and  In  which  assets  of  more  than  one 
plan  sponsored  by  a  single  employer  or  by  a  group  of  employers 
under  common  control  are  held.  A  "regulated  financial 
Institution"  means  a  bank,  trust  company,  or  similar  financial 
Institution  that  Is  regulated,  supervised,  and  subject  to  periodic 
examination  by  a  state  or  Federal  agency.  "Common  control'  is 
detentiined  on  the  basis  of  all  relevant  facts  and  circumstances 
(whettler  or  not  such  employers  are  incorporated).   The  assets 
of  a  rr  aster  trust  are  considered  for  reporting  purposes  to  be 
held  li  one  or  more  "investment  accounts."  A  "master  trust 
Invest  nent  account"  may  consist  of  a  pool  of  assets  or  a  single 
asset.  Each  pool  of  assets  held  in  a  master  tnjst  must  be  treated 
as  a  9  Bparate  master  trust  investment  account  If  each  plan  that 
has  aa  interest  in  the  pool  has  the  same  fractional  interest  In 
each  asset  In  the  pool  as  Its  fractional  interest  in  the  pool,  and 
if  eac(  such  plan  may  not  dispose  of  Its  Interest  in  any  asset  in 
the  pool  without  disposing  of  Its  Interest  In  tfie  pool.  A  master 
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trust  may  also  contain  assets  that  are  not  heW  In  such  a  pool. 
Each  such  asset  must  be  treated  as  a  separate  MTIA. 
Note:  If  a  master  trust  investment  account  cor^ists  solely  of  one 
plan's  asset(s)  dunng  the  reporting  period,  the  plan  may  report 
the  asset(s)  either  as  an  investment  account  on  a  DFE  Form 
5500,  or  as  a  plan  asset(s)  that  is  not  part  of  the  master  trust 
(and  therefore  subject  to  all  instructions  pertaining  to  assets  not 
held  in  a  master  trust). 

103-12  Investment  Entity  (103-12  IE):  DOL  Regulation 
2520.103-12  provides  an  altemative  method  of  reporting  for 
plans  that  invest  in  an  entity  (other  than  an  MTIA,  CCT,  or  PSA), 
wfiose  underlying  assets  Include  'plan  assets"  within  the 
meaning  of  29  CFR  2510.3-101  of  two  or  more  plans  that  are 
not  members  of  a  "related  group'  of  employee  benefit  plans. 
Such  an  entity  for  whk:h  a  Form  5500  Is  filed  constitutes  a 
"103-12  IE."  A  Form  5500  Is  not  required  to  be  filed  for  such 
entities;  however,  the  Instructons  for  the  Schedule  H  (Form 
5500)  provide  reporting  relief  that  is  not  available  to  plans  and 
DFEs  participating  In  entities  that  are  eligible  to  but  do  not  file  a 
Form  5500  as  a  103-12  IE.  For  this  reporting  purpose,  a  "related 
group"  of  employee  benefit  plans  consists  of  each  group  of  two 
or  more  emptoyee  benefit  plans  (1)  each  of  whk;h  receives  10% 
or  more  of  its  aggregate  contributions  from  the  same  emptoyer 
or  from  a  member  of  the  same  controlled  group  of  corporations 
(as  detennined  under  Code  section  1563(a),  without  regard  to 
Code  section  1563(a)(4)  thereof);  or  (2)  each  of  whk;h  Is  either 
maintained  by,  or  maintained  pursuant  to  a  collective-bargaining 
agreement  negotiated  by,  the  same  employee  organization  or 
affiliated  employee  organizations.   For  purposes  of  this 
paragraph,  an  'affiliate"  of  an  employee  organization  means  any 
person  controlling,  controlled  by,  or  under  common  control  with 
such  organization.  See  29  CFR  2520.103-12. 
Group  Insurance  Arrangement  (GIA):  Each  welfare  benefit 
plan  that  is  part  of  a  group  Insurance  arrangement  Is  exempted 
from  the  requirement  to  file  a  Form  5500  if  a  consolidated  Form 
5500  report  for  all  the  plans  In  the  arrangement  was  filed  In 
accordance  with  29  CFR  2520.104-43.  For  reporting  purposes, 
a  "group  insurance  arrangement'  provides  benefits  to  the 
employees  of  two  or  more  unaffiliated  employers  (not  In 
connection  with  a  multiemployer  plan  or  a  collectively-bargeiined 
multiple-employer  plan),  fully  Insures  one  or  more  welfare  plans 
of  each  participating  employer,  uses  a  trust  or  other  entity  as  the 
holder  of  the  insurance  contracts,  and  uses  a  trust  as  the  conduit 
for  payment  of  premiums  to  the  insurance  company. 

When  To  File 

Plans  and  GIAs.  File  1999  return/reports  for  plan  years  that 
started  In  1999.  All  required  forms,  schedules  and  attachments 
must  be  filed  by  the  last  day  of  the  7th  calendar  month  after  the 
end  of  the  plan  year  (not  to  exceed  12  months  in  length)  that 
began  In  1999.  If  the  plan  year  differs  from  the  calendar  year,  fill 
In  the  fiscal  year  beginning  and  ending  dates  on  the  line 
provided  at  the  top  of  the  form. 

DFEs  other  than  GIAs.  File  1 999  return/reports  no  later  than 
9'/?  months  after  the  end  of  the  DFE  year.  A  Form  5500  filed  for 
a  DFE  must  report  information  for  the  DFE  year  (not  to  exceed 
12  months  in  length)  that  ends  with  or  within  the  participating 
plan's  year. 

Short  Years.  For  a  short  plan  year,  file  the  form  and  applicable 
schedules  by  the  last  day  of  the  7th  month  after  the  short  plan 
year  ends,  and  also  check  box  B(4)  in  Part  I.   For  purposes  of 
this  return/report,  the  short  plan  year  ends  on  the  date  of  the 
change  in  accounting  period  or  upon  the  complete  distribution 
of  assets  of  the  plan.  Fill  In  the  fiscal  year  beginning  and  ending 
dates  on  the  line  provided  at  the  top  of  the  form.  Also  see  the 
Instnjctions  for  Final  Return/Report  on  page  6  to  determine  if 
box  B(3)  should  be  checked. 

Special  1999  Transition  Rule.  The  due  date  for  a  1999  Form 
5500  filed  for  a  DFE  with  a  fiscal  year  ending  In  1999  Is  October 
16,  2000. 

Note:  If  the  filing  due  date  falls  on  a  Saturday,  Sunday,  or 
Federal  holiday,  tfie  return/report  may  be  filed  on  the  next  day 
that  Is  not  a  Saturday,  Sunday,  or  Federal  holiday. 
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Private  Delivery  Service 

You  can  use  certain  private  delivery  services  that  have  been 
designated  by  the  IRS  to  nneet  the  "timely  mailing  as  timely 
filing/paying"  rule  for  tax  returns  and  payments.  The  August, 
1999  list  of  designated  private  delivery  services  publish^  by  the 
IRS  includes  only  the  following: 

•  Airbome  Express  (Airtrame):  Ovemight  Air  Express  Service, 
Next  Aftemoon  Service,  Second  Day  Service. 

•  DHL  Worldwide  Express  (DHL):  DHL  "Same  Day"  Service, 
DHL  USA  Ovemight. 

•  Federal  Express  (FedEx):  FedEx  Priority  Ovemight,  FedEx 
Standard  Ovemight,  FedEx  2Day. 

•  United  Parcel  Service  (UPS):  UPS  Next  Day  Air,  UPS  Next 
Day  Air  Saver,  UPS  2nd  Day  Air,  UPS  2nd  Day  Air  A.M. 

The  private  delivery  service  can  tell  you  how  to  get  written 
proof  of  the  mailing  date. 

See  Wliere  To  File  below  for  the  street  address  when  using 
a  private  delivery  service. 

Extension  of  Time  To  File 

Using  Form  5558 

A  one-time  extension  of  time  to  file  Form  5500  (up  to  2'/?  months) 
may  be  obtained  by  filing  Form  5558,  Application  for  Extension 
of  Time  To  File  Certain  Employee  Plan  Returns,  before  the 
normal  due  date  (not  including  any  extensions)  of  the  return. 
You  MUST  file  Form  5558  wHh  the  IRS. 

Approved  copies  of  the  Form  5558  will  not  be  returned  to  the 
filer.  However,  a  photocopy  of  the  extension  request  that  was 
filed  must  be  attached  to  the  Form  5500. 

The  addresses  for  where  to  file  the  Form  5558  are  found 
in  the  instructions  to  the  Form  5558. 

Using  Extension  of  Time  To  File  Federal  Income  Tax  Return 

An  automatic  extension  of  time  to  file  Form  5500  until  the  due 
date  of  the  Federal  income  tax  return  of  the  employer  will  be 
granted  if  all  of  the  following  conditions  are  met:  (1)  the  plan  year 
and  the  employer's  tax  year  are  the  same;  (2)  the  employer  has 
been  granted  an  extension  of  time  to  file  Its  Federal  income  tax 
return  to  a  date  later  than  the  normal  due  date  for  filing  the  Form 
5500;  eind  (3)  a  copy  of  the  application  for  extension  of  time  to 
file  the  Federal  income  tax  retum  is  attached  to  the  Form  5500. 
An  extension  granted  by  using  this  automatic  extension 
procedure  CANNOT  be  extended  further  by  filing  a  Form  5558. 
Note:  An  extension  of  time  to  file  the  Form  5500  described 
atx)ve  does  not  operate  as  an  extension  of  time  to  file  a  Fomi 
5500  filed  for  a  DFE  or  the  PBGC  Form  1. 

Where  To  File  ' 

File  the  Form  5500,  with  any  required  schedules,  statements, 
and  attachments,  at  the  address  indicated  below, 
by  mail: 

PWBA 

P.O.  Box  7043 

Lawrence,  KS  66044-7043 
by  private  delivery  service: 

PWBA  /  NCS 

Attn:  EFAST 

3833  Greenway  Drive 

Lawrence,  KS  66046-1290 

Electronic  Filing 

You  may  file  Form  5500  using  4mm  DAT,  8mm  DAT,  3'k  inch 
diskette,  CD-ROM,  3490  Tape  or  9-Track  Tape  at  the  above 
address  or  via  modem.  Electronic  filers  must  obtain  an  electronic 
and,  if  filing  by  modem,  a  transmission  encryption  key.  For  more 
information  regarding  electronk:  filing  and  how  to  obtain 


electronic  signatures  and  transmission  encryption  keys,  check 
the  EFAST  Web  Page  at  www.efast.dol.gov 

Paper  Rting 

Completion  by  Computer.  If  Electronic  Filing  is  not  used,  print 
out  the  machine  print  versnn  of  the  forms  on  standard  87:  by 
1 1  irtch  paper  using  EFAST  approved  computer  software. 
Completion  by  Hand.  Enter  on  the  hand  print  version  of  the 
forms  one  letter  or  number  within  each  green  tK)x  without  any 
overiapping  of  characters.  If  entering  a  negative  number,  enter 
a  minus  sign  "-"  in  a  box  to  the  left  of  the  number. 
Completion  by  Typewriter.  Ignore  the  green  vertical  lines  on 
the  hand  print  version  of  the  forms  and  type  directly  through  the 
boxes.  Do  NOT  type  more  characters  than  the  number  of  boxes. 
Do  NOT  use  commas.  See  example  below.  If  entering  a 
negative  number,  enter  a  minus  sign  "- "  within  the  Ixjxes  to  tfie 
left  of  the  number. 


T  -J34567 

8^l0|l  2 

1 

12   4:  67|90|l2J 

00 


00 


Call  1-800-TAX-FORM  (1-800-829-3676)  to  order  fomis  to  be 
used  for  completion  by  hand  or  typewriter  since  these  forms  use 
special  paper,  special  green  drop-out  ink,  and  are  printed  within 
precise  specifications.  This  number  is  available  24  hours  a  day, 
7  days  a  week. 

Penalties 

ERISA  and  the  Code  provide  for  the  assessment  or  impositkjn 
of  penalties  for  not  giving  complete  Information  and  for  not  filing 
statements  and  returns/reports.  Certain  penalties  are 
administrative  (I.e.,  they  may  be  imposed  or  assessed  by  one 
of  the  governmental  agencies  delegated  to  administer  the 
collection  of  the  Form  5500  data).  Others  require  a  legal 
conviction. 

Adminlstrathre  Penalties 

Listed  t>elow  are  various  penalties  for  not  meeting  the  Form 
5500  filing  requirements.  One  or  more  of  the  following 
administrative  penalties  may  t>e  assessed  or  imposed  in  the 
event  of  incomplete  filings  or  filings  received  after  the  due  date 
unless  it  is  determined  that  your  explanation  for  failure  to  file 
property  is  for  reasonable  cause: 

1.  A  penalty  of  up  to  SI,  100  a  day  for  each  day  a  plan 
administrator  fails  or  refuses  to  file  a  complete  report.  See 
ERISA  sectk>n  502(c)(2)  and  29  CFR  2560.502c-2. 

2.  A  penalty  of  S25  a  day  (up  to  SI  5,000)  for  not  filing  retums 
for  certain  plans  of  deferred  compensation,  trusts  and  annuities, 
and  bond  purchase  plans  by  the  due  date(s).  See  Code  section 
6652(e).  This  penalty  also  applies  to  returns  required  to  t>e  filed 
under  Code  section  6039D. 

3.  A  penalty  of  $1  a  day  (up  to  $5,000)  for  each  participant 
for  whom  a  registration  statement  (Schedule  SSA  (Form  5500)) 
is  required  but  r>ot  filed.   See  Code  section  6652(d)(1). 

4.  A  penalty  of  Si  ,000  for  not  filing  an  actuarial  statement. 
See  Code  section  6692. 

Other  Penalties 

1 .  Any  individual  who  willfully  violates  any  provision  of  Part 
1  of  Title  I  of  ERISA  shall  be  fined  not  more  than  $5,000  or 
imprisoned  not  more  than  1  year,  or  both.  See  ERISA  section 
501. 

2.  A  penalty  up  to  $10,000,  5  years  imprisonment,  or  t>oth, 
may  be  imposed  for  making  any  false  statement  or 
representation  of  fact,  knowing  It  to  be  false,  or  for  knowingly 
concealing  or  not  disclosing  any  fact  required  by  ERISA.  See 
section  1027,  Title  18,  U.S.  Code,  as  qmended  by  section  1 1 1 
of  ERISA. 


General  instructions  to  Form  5500 


Page  5 


5090 


Federal  Register /Vol.  65,  No.  22  /  Wednesday,  February  2,  2000 /Notices 


Finql  Return/Report 

If  all  assets  under  the  plan  (including  Insurance/  annuity 
contracts)  have  been  distributed  to  the  participants  and 
beneficiaries  or  legally  transferred  to  the  control  of  another  plan, 
and  vtjhen  all  liabilities  for  which  benefits  may  be  paid  under  a 
welfatiB  benefit  plan  have  been  satisfied,  check  the  final 
retum/repon  box  (Part  I,  B(3))  at  the  top  of  the  Form  5500.  If  a 
trusted  IS  appointed  for  a  terminated  defined  benefit  plan 
pursuant  to  ERISA  section  4042,  the  last  plan  year  for  which  a 
retumireport  must  be  filed  is  the  year  in  which  the  trustee  is 
appoiited. 

Examples: 

Merg«rs/Consolidations  -  A  final  retunVreport  should  be  filed 
for  th0  plan  year  (12  months  or  less)  that  ends  when  all  plan 
assets  were  legally  transferred  to  the  control  of  another  plan. 
Mastdr  Trust  Investment  Account  Rnal  Report  -  A  final  report 
shoulq  be  filed  wrthin  9'/:  months  after  the  end  of  an  MTIA  year 
that  eftds  when  the  account  no  longer  holds  the  assets  of  more 
than  ofie  plan  sponsored  by  a  single  employer  or  by  a  group  of 
employers  under  common  control. 
Penslbn  and  Welfare  Plans  That  Terminated  Without 
Distributing  All  Assets  -  If  the  plan  was  terminated  but  all  plan 
assets  were  not  distributed,  a  retum/report  must  be  filed  for  each 
year  tHe  plan  has  assets    The  retunrVreporl  must  be  filed  by  the 
plan  administrator,  if  designated,  or  by  the  person  or  persons 
wtx)  actually  control  the  plan's  assets/property. 
Welfa^  Plans  Still  Liable  To  Pay  Benefits  -  A  welfare  plan 
cannoi  file  a  final  returVreport  if  the  plan  is  still  liable  to  pay 
benefits  for  claims  that  were  incurred  prior  to  the  termination 
date,  l^ut  not  yet  paid.   See  29  CFR  2520.104b-2{g)(2)(ii). 
I 

Signjature  and  Date 

The  plan  administrator  must  sign  and  date  a  Form  5500  fried  for 
a  pennon  or  a  welfare  plan  under  ERISA  sections  104  and/or 
4065.  '  Either  the  plan  administrator  or  the  employer  may  sign 
and  d^te  a  Form  5500  filed  for  a  pension  plan  under  Code 
section  5058.   Generally,  a  Form  5500  filed  for  a  pension  plan 
is  filed!  under  both  ERISA  section  104  and  Code  section  6058. 

Thelemployer  must  sign  and  date  a  Form  5500  filed  for  a 
fringe  benefit  plan  under  Code  section  6039D. 

Whan  a  joint  employer-union  board  of  trustees  or  committee 
is  the  plan  sponsor  or  plan  administrator,  at  least  one  employer 
representative  and  one  union  representative  must  sign  and  date 
the  Fohn  5500. 

Anylrepresentative  authorized  to  sign  on  behalf  of  the  DFE 
may  son  the  Fom  5500  submitted  for  the  DFE. 

■^jTTte  administrator  is  required  to  maintain  a  copy  of  the 
y  i^  annual  report  witti  all  required  signatures,  as  part  of  the 
WMa plan's  records,  even  if  the  annual  report  is  filed 
electrdnically    See  29  CFR  2520. 103-1. 

Chaiige  In  Plan  Year 

Generally  only  defined  benefit  pension  plans  need  to  get 
approval  for  a  change  in  plan  year.   (See  Code  section 
412(c)te).)   However,  under  Rev.  Proc.  87-27,  1987-1  C.B.  769, 
tf>ese  pension  plans  may  be  eligible  for  automatic  approval  of  a 
chang^  in  plan  year.   If  a  change  in  plan  year  for  a  pension  or 
a  welf*e  plan  creates  a  short  plan  year,  box  B{4)  in  Part  I  must 
be  chefcked  and  a  Fonn  5500,  with  all  required  attachments, 
must  be  filed  by  the  last  day  of  the  7th  calendar  month  after  the 
end  of  khe  short  plan  year. 

Amended  Return/Report 


To  con 

retum/i 

5500 

Attach 

being 

theli 


;t  errors  and/or  omissions  on  a  previously  filed  annual 
iport  for  the  1 999  plan  year,  submit  a  completed  Form 

hth  an  original  signature  and  Part  I,  box  8(2)  checked. 

hnd  complete  only  those  schedules  and  attachments 
)rrected.   All  amendments  should  be  marked  by  circling 
numbers  that  have  been  changed  since  the  prior 
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submission.  See  the  DOL  Web  Page  at  www.efast.dol.gov  for 
information  on  electronic  filing  of  amended  return/reports.  If  you 
are  filing  a  corrected  annual  retum/report  in  response  to 
correspondence  received  from  the  PWBA  regarding  processing 
of  the  annual  retum/report,  do  not  check  Part  I,  box  B(2). 

Section  2: 

Lines  and  Scliedules  To  Complete 

All  lines  on  the  Form  5500  must  be  completed  unless  othenvise 
specified.  All  applicable  schedules  and  attachments  must  also 
be  completed. 

The  Fonn  5500  reporting  requirements  vary  depending  on 
whether  the  Form  5500  is  being  filed  for  a  "large  plan,"  a  "small 
plan,"  and/or  a  DFE,  and  on  the  particular  type  of  plan  or  DFE 
involved  (e.g.,  welfare  plan,  pension  plan,  fringe  benefit  plan, 
common/collective  trust,  pooled  separate  account,  master  trust 
investment  account,  103-12  IE,  or  group  insurance 
arrangement). 

Generally,  a  retum/report  filed  for  a  pension  benefit  plan  or 
welfare  benefit  plan  that  covered  fewer  than  1 00  participants  as 
of  the  beginning  of  the  plan  year  should  be  completed  following 
the  requirements  below  for  a  "small  plan,"  and  a  return/report 
filed  for  a  plan  that  covered  100  or  more  participants  as  of  the 
beginning  of  the  plan  year  should  be  completed  following  the 
requirements  below  for  a  "large  plan." 
Exceptions: 

(1)  80-120  Participant  Rule:  If  the  number  of  participants 
reported  in  Part  II,  line  6  is  t>etween  80  and  120,  and  a 
retum/report  was  filed  for  the  prior  plan  year,  you  may  elect  to 
complete  the  1999  retum/report  in  the  same  category  ('large 
plan'  or  'small  plan')  as  was  filed  for  the  prior  retunVreport. 
Thus,  if  a  Form  5500-C/R  was  filed  for  the  1998  plan  year,  and 
the  number  entered  in  Part  II,  line  6  of  the  1999  Form  5500  is 
100  to  120,  you  may  elect  to  complete  the  1999  Form  5500  and 
schedules  in  accordance  with  the  instructions  for  a  small  plan. 

(2)  Short  Plan  Year  Rule:  If  the  plan  had  a  short  plan  year 
of  7  months  or  less  for  either  the  prior  plan  year  or,  the  plan  year 
being  reported  on  the  1999  Form  5500,  an  election  can  be  made 
to  defer  filing  the  accountant's  report  in  accordance  with  29  CFR 
2520. 104-50.  If  such  an  election  was  made  for  the  prior  plan 
year,  the  1999  Form  5500  must  be  completed  following  the 
requirements  for  a  large  plan,  including  the  attachment  of  the 
Schedule  H  ar)d  the  accountant's  reports,  regardless  of  the 
number  of  participants  entered  in  Part  II,  line  6. 
Attachments 

All  attachments  to  the  Form  5500  must  be  property  identified, 
and  must  include  the  name  of  the  plan,  plan  sponsor's  EIN,  and 
plan  number  (PN)  as  found  in  lines  la,  2b,  and  lb,  respectively. 
At  the  top  of  each  attachment,  indicate  the  schedule  and  line.  If 
any  (e.g.,  Schedule  H,  Line  4/)  to  which  the  attachment  relates. 
When  assembling  the  package  for  filing,  you  can  place 
attachments  to  a  schedule,  either  directly,behind  that  schedule 
or  at  the  end  of  the  filing. 

Pension  Benefit  Plan 

Complete  the  Form  5500,  Including  the  signature  block,  and, 

except  as  provided  in  Limited  Pension  Plan  Reporting  on  page 

7,  attach  the  following  schedules  and  information: 

SMALL  PENSION  PLAN 

The  following  schedules  (including  any  additional  information 

required  by  the  instructions  to  the  schedules)  must  be  attached 

to  a  Form  5500  filed  for  a  Small  Pension  Plan: 

1 .  Schedule  A  (as  many  as  needed),  to  report  insurance, 
annuity,  and  investment  contracts  held  by  the  plan. 

2.  Schedule  B,  to  report  actuarial  information,  if  applicable. 

3.  Schedule  D,  Part  I,  to  list  any  CCTs,  PSAs,  MTIAs  and 
103-12  lEs  in  which  the  plan  participated  at  any  time  during  the 
plan  year. 

4.  Schedule  E,  to  report  ESOP  annual  information,  if 
applk:able. 

5.  Schedule  I,  to  report  small  plan  financial  information. 
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6.  Schedule  P  (as  many  as  needed),  to  report  tnjst  fiduciary 
information,  If  applicable. 

7.  Schedule  R,  to  report  retirement  plan  information,  if 
applicable. 

8.  Schedule  SSA  (as  many  as  needed),  to  report  separated 
vested  participant  Information,  If  applicable. 

9.  Schedule  T  (as  many  as  needed),  to  report  tax  qualified 
pension  plan  coverage  Information,  If  applicable. 

LARGE  PENSION  PLAN 

The  following  schedules  (Including  any  additional  Information 
required  by  the  Instructions  to  the  schedules)  must  be  attached 
to  a  Form  5500  filed  for  a  Large  Pension  Plan: 

1.  Schedule  A  (as  many  as  needed),  to  report  insurance, 
annuity,  and  investment  contracts  held  by  the  plan. 

2.  Schedule  B,  to  report  actuarial  Information,  if  applicable. 

3.  Schedule  C,  to  list  the  40  most  highly  compensated 
service  providers  and,  If  applicable,  any  terminated  accountants 
or  actuaries. 

4.  Schedule  D,  Part  I,  to  list  any  CCTs,  PSAs,  MTIAs  and 
103-12  lEs  in  which  the  plan  invested  at  any  time  during  the  plan 
year. 

5.  Schedule  E,  to  report  ESOP  annual  Information,  if 
applicable. 

6.  Schedule  G,  to  report  loans  or  fixed  Income  obligations  In 
default  or  determined  to  be  uncollectible  as  of  the  end  of  the  plan 
year,  leases  in  default  or  classified  as  uncollectible,  and 
nonexempt  transactions.  I.e.,  file  Schedule  G  if  Schedule  H 
(Fomn  5500)  lines  4b,  4c,  and/or  4d  are  checked  "Yes." 

7.  Schedule  H,  to  report  financial  information. 

8.  Schedule  P  (as  many  as  needed),  to  report  trust  fiduciary 
Information,  if  applicable. 

9.  Schedule  R,  lo  report  retirement  plan  information,  If 
applicable. 

10.  Schedule  SSA,  to  report  separated  vested  participant 
infonnatlon,  if  applicable. 

11.  Schedule  T  (as  many  as  needed),  to  report  tax  qualified 
pension  plan  coverage  information,  If  applicable. 

,       Attach  the  report  of  the  irtdependerit  qualified  public 
!^  accountant  identified  on  Schedule  H,  line  3d,  unless  line 
3b(2)  is  checked. 


m 


Limited  Pension  Plan  Reporting 

The  pension  plans  or  arrangements  described  below  are  eligible 
for  limited  annual  reporting: 

1.  403(b)  Arrangements:  A  pension  plan  or  arrangement 
using  a  tax  deferred  annuity  arrangement  under  Code  section 
403(b)(1)  and/or  a  custodial  account  for  regulated  investment 
company  stock  under  Code  section  403(b)(7)  as  the  sole  funding 
vehicle  for  providing  pension  benefits  need  complete  only  Form 
5500  Part  I  and  Part  II,  lines  1  through  5,  and  8  (enter  pension 
feature  code  2L,  2M,  or  both). 

Note:  The  administrator  of  an  arrangement  described  above  is 
not  required  to  engage  an  independent  qualified  public 
accountant,  attach  an  accountants  (pinion  to  the  Form  5500, 
or  attach  any  schedules  to  the  Forni  5500. 

2.  IRA  Plans:  A  pension  plan  utilizing  individual  retirement 
accounts  or  annuities  (as  described  in  Code  section  408)  as  the 
sole  funding  vehk;le  for  providing  pension  benefits  need 
complete  only  Form  5500  Part  I  and  Part  II,  lines  1  through  5, 
and  8  (enter  pension  feature  code  2N). 

3.  Fully  Insured  Pension  Plan:  A  pension  benefit  plan 
providing  benefits  exclusively  through  an  insurance  contract  or 
contracts  that  are  fully  guaranteed  and  that  meet  all  of  the 
conditions  of  29  CFR  2520.1 04-44(b)(2)  during  the  entire  plan 
year  must  complete  all  requirements  listed  for  a  Pension 
Benefit  Plan  on  page  6,  except  that  such  a  plan  Is  exempt  from 
attaching  Schedule  H,  Schedule  I,  and  an  accountant's  opinion, 
and  from  the  requirement  to  engage  an  independent  qualified 
public  accountant. 
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A  pension  benefit  plan  that  has  Insurance  contracts  of  \.he  type 
described  in  29  CFR  2520.104-44  as  well  as  other  assets  must 
complete  all  requirements  for  a  pension  benefit  plan,  except  that 
the  value  of  the  plan's  allocated  contracts  (see  below)  should 
not  be  reported  in  Part  I  of  Schedule  H  or  I.  All  other  assets 
shoukj  be  reported  on  Scf)edule  H  or  Schedule  I,  and  any  other 
required  schedules.   If  Schedule  H  is  filed,  attach  an 
accountant's  report  in  accordance  with  the  Schedule  H 
Instructions. 

Note:   For  purposes  of  ttw  annual  return/report  and  the 
alternative  method  of  compliance  set  forth  In  29  CFR 
2520. 104-44,  a  contract  is  considered  to  be  'allocated'  only  if 
the  insurance  company  or  organization  that  issued  ttm  contract 
unconditionally  guarantees,  upon  receipt  ol  the  required 
premium  or  consideration,  to  provide  a  retirement  txnefit  of  a 
specified  amount.    This  amount  must  be  provided  to  each 
participant  without  adjustment  for  fluctuations  in  the  market  value 
of  the  underlying  assets  of  the  company  or  organization,  and 
each  participant  must  have  a  legal  hght  to  such  txneftts,  which 
is  legally  enforceable  directly  against  the  insurance  company  or 
organization.  For  example,  deposit  administration,  immediate 
participation  guarantee,  and  guaranteed  investment  contracts 
are  NOT  allocated  contracts  for  Fonn  5500  purposes. 

4.  Nonqualified  pension  ber>efit  plans  maintairted 
outside  the  United  States:  Nonqualified  pension  benefit  plans 
maintained  outside  the  United  States  primanly  for  nonresident 
aliens  required  to  file  a  return/report  (see  Who  Must  File  on 
page  2)  must  complete  the  Form  5500  (enter  3A  in  Part  II,  line 
8a). 

Welfare  Benefit  Plan 

Complete  the  Form  5500,  including  the  signature  Wcwk,  and 

attach  the  following  schedules  and  information: 

SMALL  WELFARE  PLANS 

The  following  schedules  (including  any  additional  information 

required  by  the  instructions  to  the  schedules)  must  be  attached 

to  a  Fonn  5500  filed  for  a  Small  Wetfare  Plan: 

1.  Schedule  A  (as  many  as  needed),  to  report  insurarx^ 
contracts  hekj  by  the  plan. 

2.  Schedule  D,  Part  I,  to  list  any  CCTs,  PSAs,  MTIAs  and 
103-12  lEs  In  which  the  plan  participated  at  any  tinrte  during  the 
plan  year. 

3.  Schedule  I,  to  report  small  plan  financial  information. 
LARGE  WELFARE  PLAN 

The  following  schedules  (including  any  additional  information 
required  by  the  instnjctions  to  the  schedules)  must  be  attached 
to  a  Form  5500  filed  for  a  Large  Welfare  Plan: 

1 .  Schedule  A  (as  many  as  needed),  to  report  insurance  and 
investment  contracts  held  by  the  plan. 

2.  Schedule  C,  If  applicable,  to  list  service  providers  and  any. 
terminated  accountants  or  actuanes. 

3.  Schedule  D,  Part  I,  to  list  any  CCTs,  PSAs,  MTIAs  and 
103-12  lEs  In  which  the  plan  invested  at  any  time  during  the  plan 
year. 

4.  Schedule  G,  to  report  loar>3  or  fixed  incorhe  obligations  In 
default  or  determined  to  be  uncollectible  as  of  the  end  of  the  plan 
year,  leases  in  default  or  classified  as  uncollectible,  and 
nonexempt  transactions,  i.e.,  file  Schedule  G  if  Schedule  H 
(Form  5500)  lines  4b,  4c,  and/or  4d  are  checked  'Yes"  or  if  a 
large  wetfare  plan  that  is  not  required  to  file  a  Schedule  H  has 
nonexempt  transactions. 

5.  Schedule  H,  to  report  financial  information. 

I  Attach  the  report  of  the  independent  qualified  public 
accountant  identified  on  Schedule  H,  line  3d,  unless  line 
3b(2)  IS  checked. 
Note:  Neither  Schedule  H  nor  an  accountant's  opinion  should 
be  attached  to  a  Form  5500  filed  for  an  unfunded,  fully  insured 
or  combination  unfunded/insured  wetfare  plan  (as  defined  on 
page  3)  that  covered  1 00  or  more  participants  as  of  the 
beginning  of  the  plan  year  whrch  meets  the  requirements  of  29 
CFR  2520.104-44.   However,  Schedule  G,  Part  III,  must  be 
attached  to  the  Form  5500  to  report  any  nonexempt 
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transacfons.  A  welfare  benefit  plan  that  uses  a  'voluntary 
employtes  beneficiary  association'  (VEBA)  under  Code  section 
501(c)(9)  IS  generally  not  exempt  from  the  requirement  of 
engagirig  an  independent  qualified  public  accountant.  See 
ERISA  iection  3<4). 

Fringe  Benefit  Plan 

Complete  the  Form  5500,  including  the  signature  block,  and 

attach  Schedule  F  to  report  fringe  benefit  plan  annual 

information. 

Note:  io  not  complete  lines  6,  7,  and  9  of  Part  II  of  a  Form  5500 

filed  on^  for  a  fringe  benefit  plan. 

Welfare  Plan  And  Fringe  Benefit  Plan  Filing 
Together 

If  one  R>rm  5500  is  filed  for  both,  you  must  check  lines  8c  and 
10c  of  Ran  II  of  the  Form  5500,  attach  Schedule  F  for  the  fringe 
benefit  Blan  and  complete  the  information  and  schedules  (listed 
above)  for  the  welfare  plan. 

Direcl  Filing  Entity  (DFE) 

The  tenri  DFE,  as  defined  on  page  4,  includes 
commort/collective  tnjsts  (CCTs),  pooled  separate  accounts 
(PSAs),  group  insurance  arrangements  (QIAs),  master  trust 
investment  accounts  (MTIAs),  and  103-12  Investment  entities 
(103-12  lEs)  for  which  a  Form  5500  is  property  filed.  Only  one 
Form  5300  should  be  filed  for  each  DFE  year  for  all  plans 
participating  in  the  DFE;  however,  the  DFE  Form  5500,  including 
all  requ^ed  schedules  and  attachments,  must  report  Information 
for  the  IJFE  year  (not  to  exceed  12  months  in  length)  that  ends 
with  or  ^ithin  the  participating  plan's  year.  The  DFE  Form  5500 
filing  is  ^n  integral  part  of  the  annual  report  of  each  participating 
plan  an|  the  plan  administrator  may  be  subject  to  penalties  for 
failing  ta  file  a  complete  annual  report  unless  both  the  DFE  Form 
5500  arid  the  plan's  Form  5500  are  property  filed. 

The  Information  required  for  a  Form  5500  filed  for  a  DFE 
varies  according  to  the  type  of  DFE.  The  following  paragraphs 


provide 
type  of 


specific  guidance  for  the  reporting  requirements  for  each 
WE. 


ScnWuie  A 
(In]  jrance 
Into  mation) 


SchKJoleB 

(Ac  luanal 

Into  (nation) 


SchKlule 


(ServK  ) 


Into  matior) 


(t)fE/ 
Plan 


Paget 


Requirements  for  a  Form  5500  filed  for  a  common/collective 
trust  (OCT)  or  pooled  separate  account  (PSA). 

A  CCT  or  PSA  Form  5500  must  comply  with  the  Form  5500 
instructions  for  a  l^rge  Pension  Plan,  unless  othenvise 
specified  in  the  forms  and  instructions.  Complete  the  Form  5500 
including  the  appropriate  letter,  C  or  P,  on  Part  I,  line  A(4)  and 
the  signature  block.  Do  not  complete  Part  I,  line  C,  and  Part  II, 
lines  1c,  2d,  6  througfyQ,  and  10a.  The  following  schedules 
(including  any  additional  information  required  by  the  instructions 
to  tfie  schedules)  must  be  attached  to  a  Form  5500  filed  for  a 
CCT  or  PSA: 

1.  Schedule  D,  Part  I,  to  list  all  CCTs,  PSAs,  MTIAs  and 
103-12  lEs  in  whtoh  the  CCT  or  PSA  invested  at  any  time  during 
its  year,  and  Part  II,  to  list  all  plans  that  participated  in  the  CCT 
or  PSA  during  its  year. 

2.  Schedule  H  to  report  financial  information.  Do  not 
complete  Part  IV  of  Schedule  H. 

Note:   Special  requirements  also  apply  to  Schedules  D  and  H 
attached  to  the  Form  5500  filed  by  plans  participating  in  MTIAs, 
CCTs,  PSAs,  and  103-12  IBs.  See  the  instaictions  for  these 
schedules. 

Requirements  for  a  Fonn  5500  filed  for  a  master  trust 
investment  account  (MTIA)  or  a  103*12  Investment  Entity 
(103-12  IE). 

An  MTIA  or  103-12  IE  Form  5500  must  comply  with  the  Form 
5500  instructk)ns  for  a  Large  Pension  Plan,  unless  othenvise 
specified  in  the  forms  and  instructions.  Complete  the  Form  5500 
including  the  appropriate  letter,  M  or  E,  on  Part  I,  line  A(4)  and 
the  signature  block.  Do  not  complete  Part  I,  line  C,  and  Part  II, 
lines  1c,  2d,  6  through  9,  and  10a.  The  following  schedules 
(Including  any  additional  information  required  by  the  instructions 
to  the  schedules)  must  be  attached  to  a  Form  5500  filed  for  an 
MTIA  or  103-12  IE: 

1 .  Schedule  A  (as  many  as  needed),  to  report  insurance, 
annuity  and  investment  contracts  held  by  the  MTIA  or  103-12  IE. 

2.  Schedule  C,  Parts  I  and  II,  to  report  service  provider 
compensation  information  and  any  terminated  accountants.  Part 
II  is  not  required  if  tfie  Form  5500  is  filed  for  an  MTIA. 

3.  Schedule  D.  Part  I,  to  list  all  CCTs,  PSAs,  MTIAs  and 
103-12  lEs  in  whrch  the  MTIA  or  103-12  IE  invested  at  any  time 
during  Its  year,  and  Part  II,  to  list  all  plans  that  participated  in  the 
MTIA  or  103-12  IE  during  its  year. 


Quick  Reference  Chart  Form  5500  Schedules  and  Attachments^ 


c 

Pfovidef 


S(»  idulaC 


D 

ipating 
IrfcjfTTiation) 


F  iftjcic 


Large  Pension 
Plan 


Must  complete  if 
pian  has  insurance 
txintracts 


Must  complete  it 
defined  tienefit  plan 
and  subiect  to 
minimum  funding 
standards 


Must  complete  if 
service  provider  was 
paid  SS.OOO  or  more 
and/or  an 
accountant  or 
actuary  was 
terminated 


Must  complete  Part  I 
if  plan  participates  in 
a  CCT.  PSA.  MTIA, 
or  103-12  IE. 


Small  Pension 
Plan 


Must  complete  if 
plan  has  insuiarKe 
contracts. 


Must  complete  if 
defined  benefit  plan 
ana  subiect  to 
minimum  funding 
standards. 


Notraqtirtd. 


Must  complete  Part  I 
if  plan  participates  In 
a  CCT.  PSA,  MTIA, 
or  103-12  IE. 


Large  Welfare 
Plan 


Must  complete  H 
plan  has  insurance 
contracts. 


Not  required. 


Must  complete  if 
service  provider  was 
paid  $5,000  or  more 
and/or  an 
accountant  or 
actuary  was 
terminated 


Must  complete  Part  I 
if  plan  participates  in 
a  CCT.  PSA,  MTIA, 
or  103-12  IE. 


Small  Welfare 
Plan 


Must  complete  if 
plan  has  insurance 
contracts. 


Not  required. 


Not  required 


Must  complete  Part  I 
if  plan  participates  in 
a  CCT.  PSA.  MTIA. 
or  103-12  IE. 


DFE 


Must  complete  if 
MTIA,  103-12  IE  or 

GIA  has  insurance 
contracts. 


Not  required. 


MTIAs.  GIAs  and 
103-12  lEs  must 
complete  Part  I  if 
service  provider  paid 
$5,000  or  more 
GIAs  and  103-12  lEs 
must  complete  Part 
II  if  accountant  was 
terminated. 


All  DFEs  must 
complete  Part  II,  and 
OFEs  ttiat  invest  in 
CCT,  PSA,  or 
103-12  IE  must  also 
complete  Part  I. 


Fringe  Benefit 
Plan 


Hot  fsqulfed. 


Not  required. 


Notiequirea 


Not  required. 
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Large  Pension 
Plan 

Small  Pension 
Plan 

Lai^e  Welfare 
Plan 

Small  Welfare 
Plan 

DFE 

Fringe  Benefit 
Plan 

Schedule  E 
(ESOP  Information) 

Must  complete  If 
ESOP 

Must  complete  if 
ESOP 

''HotrequM. 

Not  raciuirBd. 

Not  rwiuifBd. 

Nolrequim& 

Schedule  F 

(Fringe  Benefit  Plan 

InfomnaBon) 

MotrsQuirad. 

Notraquirsd. 

Not  rvqulfwl. 

Not  rBQUbvd. 

Not  required. 

Must  complete 

Schedule  Q 
(Financial  Schedules) 

Must  complete  if 
Schedule  H,  lines 
4b,  4c,  or  4d  are 
-Yes."* 

Notreguirsd. 

Must  complete  if 
Schedule  H.  lines 
4b,  4c,  or  4d  are 
-Yes-'' 

Not  required. 

MTlAs,  GlAs  and 
103-12  lEsmust 
complete  if  Schedule 
H,  lines  4b,  4c,  and 
4d  are  "Yes."' 

Notiwiuired. 

Schedule  H 

(Large  Plan  and 

DFE  Financial 

Infomiation) 

Must  complete. 

Not  required. 

Must  complete ' 

Not  required. 

All  DFEs  must 
complete  Parts  I,  ll, 
and  III.  MTlAs, 
103-12  lEs,  and 
GIAs  must  also 
complete  Part  IV. 

Not  required. 

Schedule  1 

(Small  Plan 

Financial 

Infomiation) 

Not  required. 

Must  complete. 

Not  required. 

Must  completed 

Not  required. 

Not  required. 

Schedule  P  (Annual 
Retum  of  Fiduciary) 

Must  file  to  start 
njnning  of  statute  of 
limitations  under 
Code  section 
6501(a). 

Must  file  to  Stan 
running  of  statute  of 
limitations  under 
Code  section 
6501(a). 

Not  required. 

r4ot  required. 

Not  required. 

Not  required. 

Schedule  R 

(Retirement  Plan 

Information) 

Must  complete 

unless  plan  is 

neither  a  defined 

benefit  plan  nor 

subject  to  Code 

section  412  or 

ERISA  section  302 

and  no  benefits 

were  distributed 

during  the  plan  year 

Must  complete 

unless  plan  is 

neither  a  defined 

benefit  plan  nor 

subject  to  Code 

section  412  or 

ERISA  section  302 

and  no  benefits 

were  distnbuted 

during  the  plan  year 

Not  required. 

Not  required. 

Notrw^uirsd. 

Not  required. 

Schedule  SSA 

(Statement 

Identifying 

Separated 

Participants  With 

Deferred  Vested 

Benefits) 

Must  complete  if 
plan  had  separated 
participants  with 
deferred  vested 
benefits  to  report. 

Must  complete  if 
plan  had  separated 
participants  with 
defened  vested 
benefits  to  report. 

Not  required. 

Not  required. 

Not  required. 

NotrequirBd. 

Schedule  T 
(Qualified  Pension 
Plan  Information) 

Must  complete  if 
qualified  plan  unless 
permitted  to  rely  on 
coverage  testing 
information  for  prior 
year. 

Must  complete  if 
qualified  plan  unless 
permitted  to  rely  on 
coverage  testing 
information  for  prior 
year. 

Not  rsqtjired. 

Not  required. 

Not  required 

Notraquirad. 

Accountant's  Report 

Must  attach. 

Not  required. 

Must  attach. 

Not  required. 

Must  attach  lor  a 
GIA  or  103-12  IE 

Not  required. 

'  This  chart  provides  only  general  guidance.  Not  all  rules  and  requirements  are  reflected.  Refer  to  specific  Form  5500  instructions  for  complete  information  on  filing 

requirements  (eg.  Pension  and  Welfare  Plans  Excluded  From  Rling  on  page  3  and  Unes  and  Schedules  to  Complete  on  page  6) 

'  Schedules  of  assets  and  reportable  (5%)  transactions  also  must  be  filed  with  the  Form  5500  if  Schedule  H,  lines  4i  or  4)  are  "Yes."  but  use  of  printed  form  not 

required. 

'  Unfunded,  fully  insured  and  combination  unfunded/insured  welfare  plans  covering  fewer  than  100  participants  at  the  beginning  of  the  plan  year  that  meet  ttie 

requirements  of  29  CFR  2520.104-20  are  exempt  fi-om  filing  an  annual  report.  (See  Pension  and  Welfare  Plans  Excluded  from  Filing  on  page  3 )  Such  a  plan  with 

100  or  more  participants  must  file  an  annual  report,  but  is  exempt  under  29  CFR  2520.104-44  from  the  accountants  report  requirement  and  compleling  Schedule  H, 

but  MUST  complete  Schedule  G,  Part  III,  to  report  any  nonexempt  transactions  See  Unes  and  Schedules  To  Complete  on  page  6. 
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4.  schedule  G,  to  report  loans  or  fixed  Income  obligations  in 
defauli  or  determined  to  be  uncollectible  as  of  the  end  of  the 
MTIA  or  103-12  IE  year,  leases  in  default  or  classified  as 
uncolUcfible  and  nonexempt  transactions,  i.e.,  file  Schedule  G 

if  Schedule  H  (Form  5500)  lines  4b,  4c,  and/or  4d  are  checked 
"Yes- 

5.  schedule  H,  to  report  financial  information. 

■^1  Attach  the  report  of  the  independent  qualified  public 
Wj^lgccountant  identified  on  Schedule  H,  line  3d,  unless  line 

wai^'3b(l)  IS  checked. 

Requirements  for  a  Form  5500  filed  for  a  group  Insurance 
arrangement  (GIA). 

A  GIA  Form  5500  must  comply  with  the  Form  5500  instructions 
for  a  Lferge  Welfare  Plan,  unless  othenwise  specified  in  the 
forms  and  instructions.  Complete  the  Form  5500  including  the 
letter  (^  on  Pari  I,  line  A(4),  and  the  signature  block.  Do  not 
compile  Part  I,  line  C,  and  Part  II,  line  2d.  The  following 
schedules  (including  any  additional  information  required  by  the 
instructions  to  the  schedules)  must  be  attached  to  a  Form  5500 
filed  for  a  GIA: 

chedule  A  (as  many  as  needed),  to  report  insurance  and 
jient  contracts  held  by  the  GIA. 
chedule  C,  Parts  I  arxJ  II,  to  report  service  provider 
[isation  information,  and  any  temninated  accountants, 
chedule  D,  Part  I,  to  list  all  CCTs,  PSAs,  and  103-12  lEs 
I  the  GIA  invested  at  any  time  during  its  year,  and  Part 
all  plans  participating  in  the  GIA  at  any  time  during  its 

^chedule  G,  to  report  loans  or  fixed  income  obligations  in 
or  detemnined  to  be  uncollectible  as  of  the  end  of  the  plan 
ases  in  default  or  classified  as  uncollectible,  and 
npt  transactions,  i.e.,  file  Schedule  G  if  Schedule  H 
SSOO)  lines  4b,  4c,  and/or  4d  are  checked  "Yes." 
schedule  H,  to  report  financial  infonmation. 

_  .J  ^ttach  the  report  of  the  independent  qualified  public 
'i^  Accountant  identified  on  Schedule  H,  line  3d. 


Specific  Instructions 

I 

Sectibn  3:  Form  5500 
Line-by-Line  Instructions 

Answen  all  questions  with  respect  to  the  plan  or  DFE  year, 
unless  btherofise  explicitly  stated  in  the  line-by-line  instructions 
or  on  ttje  form  itself.  Therefore,  responses  usually  apply  to  the 
year  eriered  or  pnnted  at  the  top  of  the  first  page  of  the  form. 

'Yesr  or  "No "  questions  on  the  forms  and  schedules 
must  be  marked  either  "Yes"  or  "No,"  but  not  both.   "N/A" 
cannot  be  used  to  respond  to  a  "Yes"  or  "No"  question 
unless  {Specifically  permitted  by  the  forms,  sctiedules  or 
instructions. 

Use  I  ilack  or  blue  ink.  Check  boxes  should  be  filled  in 
complei  ely  or  clearly  marked  with  an  "X."  If  entering  a  negative 
number  enter  a  minus  sign  "-"  in  a  box  to  the  left  of  the  number. 
Do  not  idd  dollar  signs,  commas,  or  use  decimal  points.  Do  not 
write  or  or  near  the  barcode  or  in  the  upper  right  comer  of  the 
form  as  this  will  interfere  with  the  processing  of  the  forms. 

The  f  3tum/report  must  be  completed  in  accordance  with  the 
followin )  specific  instructions. 

Annual  Report  identification  Information 

5500  with  '1999'  printed  in  the  upper  right  hand 
r  a  plan  year  that  began  in  1999  or  a  DFE  year  that 
1999.   If  the  plan  year  is  not  the  1999  calendar  year, 
dates  in  Part  I.  A  form  printed  for  a  pnor  year  may  not 
to  report  for  this  plan  year. 

Filers  One  Form  5500  is  generally  filed  for  each  plan 
described  in  the  instnictions  to  boxes  A(1)  through  A(4) 


Parti 

File 
comer 
ended 
enter 
be  usee 
Kinds 
or  entity 
below 


FoTm 

bi 

111 

thj 


<t 
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Note:   A  separate  Form  5500,  with  box  A(2)  checked,  must  be 
filed  by  each  employer  participating  in  a  plan  or  program  of 
benefits  in  which  the  funds  attnbutable  to  each  employer  are 
available  to  pay  benefits  only  for  that  employer's  employees, 
even  if  the  plan  is  maintained  by  a  controlled  group. 

A  'controlled  group"  is  generally  considered  one  employer  for 
Form  5500  reporting  purposes.  A  'controlled  group'  is  a 
controlled  group  of  corporations  under  Code  section  414(b),  a 
group  of  trades  or  businesses  under  common  control  under 
Code  section  414(c),  or  an  affiliated  service  group  under  Code 
section  414(m). 

Box  A(1).  Multiemployer  Plan.  Check  this  box  if  the  Form  5500 
is  filed  for  a  multiemployer  plan.  A  plan  is  a  multiemployer  plan 
if:  (1)  more  than  one  employer  is  required  to  contribute,  (2)  the 
plan  is  maintained  pursuant  to  one  or  more  collective  bargaining 
agreements,  and  (3)  an  election  under  Code  section  414(f)(5) 
and  ERISA  section  3(37)(E)  has  not  been  made.  Participating 
employers  do  not  file  individually  for  these  plans.   See  29  CFR 
2510.3-37. 

Box  A(2).  Single-Employer  Plan.  Check  this  box  if  the  Fomi  . 
5500  is  filed  for  a  single-employer  plan.  A  single-employer  plan 
is  an  employee  benefit  plan  maintained  by  one  employer  or  one 
employee  organization. 

Box  A(3).  Multiple-Employer  Plan.  Check  this  box  if  the  Fomn 
5500  is  being  filed  for  a  multiple-employer  plan.  A 
multiple-employer  plan  is  a  plan  that  is  maintained  by  more  than 
one  employer  and  is  not  one  of  the  plans  already  described. 
Multiple-employer  plans  can  be  collectively  bargained  and 
collectively  funded,  but  if  covered  by  PBGC  termination 
insurance,  must  have  property  elected  before  September  27, 
1981 ,  not  to  be  treated  as  a  multiemployer  plan  under  Code 
section  414(f)(5)  or  ERISA  sections  3(37)(E)  and  4001(a)(3). 
Participating  employers  do  not  file  individually  for  these  plans. 
[k)  NOT  check  this  box  if  the  employers  maintaining  the  plan  are 
memtMrs  of  the  same  controlled  group. 
Box  A(4).  Direct  Filing  Entity.  Check  this  box  and  enter  the 
correct  letter  from  the  chart  below  to  indicate  the  type  of  entity 
in  the  space  provided. 


lype  of  entity 

▼ 

Enter  the  letter 

T 

Master  Trust 
Investment  account 

M 

Common/collective 

trtJSt 

C 

Pooled  separate 
account 

P 

103-12  Investment 
Entity 

E 

Group  Insurance 
Arrangement 

G 

Box  B(1 ).  Check  this  box  if  an  annual  return/report  has  not  been 

previously  filed  for  this  plan  or  DFE.  For  the  purpose  of 

completing  box  B(1),  the  Form  5500-EZ  is  not  considered  an 

annual  return/report. 

Box  B(2).  Check  this  box  if  this  Form  5500  is  being  submitted 

to  correct  errors  and/or  omissions  on  a  previously  filed  Form 

5500  for  the  "1999  plan  year. 

Box  B(3).  Check  this  box  if  this  Fom  5500  is  the  last  Fonn 

5500  required  to  be  submitted  for  this  plan.  (See  Final 

Return/Report  on  page  6.) 

Box  B(4).  Check  this  box  if  this  Fomi  5500  is  filed  for  a  plan 

year  of  less  than  12  months. 

Note:   For  purposes  of  completing  boxes  B(1)  and  B(3),  check 

Fomi  5500,  Part  I,  line  B(3)  and  enter  ■4R'  on  Part  II,  line  8b,  for 

a  welfare  plan  that  is  not  required  to  file  a  Form  5500  for  the  next 

plan  year  because  the  welfare  plan  has  become  eligible  for  an 

annual  reporting  exemption.  For  example,  certain  unfunded  and 

insured  welfare  plans  may  be  required  to  file  the  1999  Fonv 

5500  and  be  exempt  from  filing  a  Fonn  5500  for  the  plan  year 
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2000  if  the  number  of  participants  covered  as  of  the  beginning 
of  the  2000  plan  year  drops  below  100.  See  Pension  and 
Welfare  Plans  Excluded  From  Filing  on  page  3.  Should  the 
number  of  participants  covered  by  such  a  plan  increase  to  100 
or  more  in  a  future  year,  the  plan  should  check  Form  5500,  Pari 
I,  line  B(1)  on  that  year's  Fonv  5500  and  enter  '4S'  on  Pan  II, 
line  8b.  See  29  CFR  2520. 104-20. 

Box  C.  Check  box  C  when  the  contributions  to  the  plan  and/or 
the  benefits  paid  by  the  plan  are  subject  to  the  collective 
bargaining  process  (even  if  the  plan  is  not  established  and 
administered  by  a  joint  board  of  trustees  and  even  if  only  some 
of  the  employees  covered  by  the  plan  are  members  of  a 
collective  bargaining  unit  that  negotiates  contributions  and/or 
benefits).  The  contributions  and/or  benefits  do  not  have  to  be 
ident'cal  for  all  employees  under  the  plan. 
Box  D.  Check  this  box  if  you  filed  for  an  extension  of  time  to  file 
this  form.  Attach  a  photocopy  of  either  the  completed  and  signed 
Form  5558,  Application  for  Extension  of  Time  To  File  Certain 
Employee  Plan  Returns  you  filed,  or  if  you  are  using  the 
automatic  extension  of  time  to  file  Form  5500  until  the  due  date 
of  the  Federal  income  tax  return  of  the  employer,  a  copy  of  the 
employer's  extension  of  time  to  file  the  income  tax  retum.  See 
Extension  of  Time  To  File  on  page  5. 

Part  II  -  Basic  Plan  Information 

Line  1a.  Enter  the  formal  name  of  the  plan  or  DFE  or  erraugh 
information  to  identify  the  plan  or  DFE.  Abbreviate  if  necessary. 
Une  1b.  Enter  the  three-digit  plan  or  entity  number  (PN)  the 
employer  or  plan  administrator  assigned  to  the  plan  or  DFE. 
This  three  digit  number,  in  conjunction  with  the  employer 
identification  number  (EIN)  entered  on  line  2b,  is  used  by  the 
IRS,  DOL,  and  PBGC  as  a  unique  12  digit  number  to  identify  the 
plan  or  DFE. 

Start  at  001  for  plans  providing  pension  benefits  or  DFEs  as 
illustrated  in  the  table  below.  Start  at  501  for  welfare  or  fringe 
benefit  plans  and  GIAs.  Do  not  use  888  or  999. 

Once  you  use  a  plan  or  DFE  number,  continue  to  use  it  for 
that  plan  or  DFE  on  all  future  filings  with  the  IRS,  DOL  and 
PBGC.  Do  not  use  it  for  any  other  plan  or  DFE,  even  if  the  first 
plan  or  DFE  is  terminated. 


For  each  Form  5500 

with  the  same  EIN 

Pine  2b),  when  y 

Assign  PN 

T 

Part  II,  box  8a  is  checked, 
or  Part  1.  A(4)  is  checked 
and  an  M,  C,  P,  or  E  is 
entered 

001  to  the  first  plan  or  DFE. 
Consecutively  number 
others  as  002,  003.  .  . 

Part  II,  box  8b  and/or  8c  is 
checked  and  8a  is  not 
checked,  or  Part  1,  A(4)  is 
checked  and  a  G  is  entered 

501  to  the  first  plan  or  GIA. 
Consecutively  number 
others  as  502,  503.  .  . 

Exception:   If  Pari  II,  box  8a  is  checked  and  333  (or  a  higher 
number  in  a  sequence  beginning  with  333)  was  previously 
assigned  to  the  plan,  that  number  may  be  entered  on  line  lb. 
Line  1c.  Enter  the  date  the  plan  first  became  effective. 
Line  2a.  Enter  the  name  and  address  of  the  plan  sponsor  or,  in 
the  case  of  a  Form  5500  filed  for  a  DFE,  the  name  and  address 
of  the  insurance  company,  financial  institution  or  other  sponsor 
of  the  DFE  (e.g.,  the  trust  or  other  entity  that  holds  the  insurance 
contract  for  a  group  insurance  arrangement).   If  the  plan  covers 
only  the  employees  of  one  employer,  enter  the  employer's  name. 
If  the  Post  Offk:e  does  not  deliver  mail  to  the  street  address  and 
the  sponsor  has  a  P.O.  box,  enter  the  box  number  with  the  street 
address. 

The  term  "plan  sponsor'  means: 
•  The  employer,  for  an  employee  benefit  plan  that  a  single 
employer  established  or  maintains,  and  for  a  fringe  benefit  plan; 


•  The  employee  organization  in  the  case  of  a  plan  of  an 
employee  organization;  or 

•  The  association,  committee,  joint  board  of  trustees,  or  other 
similar  group  of  representatives  of  the  parties  who  establish  or 
maintain  the  plan,  if  the  plan  is  established  or  maintained  jointty 
by  one  or  more  employers  and  one  or  more  employee 
organizations,  or  by  two  or  more  employers. 

Include  enough  information  on  line  2a  to  descrit)e  the  sponsor 
adequately,  e.g.,  'Joint  Board  of  Trustees  of  Local  187 
Machinists'  rattier  than  just  'Joint  Board  of  Trustees.'  A  plan 
of  a  controlled  group  of  corporations  should  enter  the  name  of 
only  or>e  of  the  sponsoring  members. 
Line  2b.  Enter  the  nine-digit  employer  identification  number 
(EIN)  assigned  to  the  plan  sponsor/employer/entity.  For 
example,  00-1234567. 

Employers  and  plan  administrators  who  do  not  have  an  EIN 
shouhj  apply  for  one  on  Form  SS-4,  Application  for  Employer 
Identification  Numt>er  as  soon  as  possible.  Form  SS-4  can  be 
obtained  at  most  IRS  or  Social  Secunty  Adrtiinistration  (SSA) 
offices.  The  PWBA  does  NOT  issue  EINs. 

A  pl£in  of  a  controlled  group  of  corporations  should  use  the 
EIN  of  one  of  the  sponsoring  members.  The  EIN  must  be  used 
In  all  subsequent  filings  of  the  Form  5500  for  the  controlled 
group. 

If  the  plan  sponsor  is  a  group  of  individuals,  get  a  single  EIN 
for  the  group.  When  you  apply  for  a  numt)er,  enter  on  line  1  of 
Form  SS-4  the  name  of  the  group,  such  as  "Joint  Board  of 
Trustees  of  the  Local  187  Machinists'  Retirement  Plan.'  EINs 
may  be  obtained  by  filing  Form  SS-4  as  explained  above. 
Note:   EINs  for  funds  (tmsts  or  custodial  accounts)  associated 
with  plans  are  generally  not  required  to  be  furnished  on  the  Form 
5500;  tfie  IRS  will  issue  EINs  for  such  funds  for  other  reportng 
purposes.  EINs  may  be  obtained  by  filing  Form  SS-4  as 
explained  above. 

Plan  sponsors  should  use  the  trust  EIN  described  in  tf>e  Note 
above  when  opening  a  bank  account  or  conducting  other 
transactions  for  a  trust  that  require  an  EIN. 
Line  2d.  Enter  the  six-digit  business  code  that  best  describes 
the  nature  of  the  plan  sponsor's  business  from  the  list  of 
business  codes  on  pages  17,  18,  and  19.  If  more  than  one 
employer  or  employee  organization  Is  involved,  enter  the 
business  code  for  the  main  business  activity  of  the  employers 
and/or  employee  organizations. 

Une  3a.  Enter  the  name  and  address  of  the  plan  administrator, 
unless  (a)  the  administrator  Is  the  sponsor  Identified  in  item  2, 
or  (b)  Part  I,  box  A(4)  is  checked  because  the  Form  5500  is 
submitted  as  the  report  of  a  DFE.   If  (a)  or  (b)  applies,  the  word 
'Same'  should  be  entered  on  line  3a  and  lines  3b  and  3c  shouW 
be  blank.  Plan  administrator  means; 

•  The  person  or  group  of  persons  specified  as  the  administrator 
by  the  instrument  under  which  the  plan  is  operated; 

•  The  plan  sponsor/employer  if  an  administrator  is  not  so 
designated;  or 

•  Any  other  person  prescribed  by  reguiatkjns  if  an  administrator 
Is  not  designated  and  a  plan  sponsor  cannot  be  identified. 
Line  3b.  Enter  the  plan  administrator's  nine-digit  EIN.  A  plan 
administrator  must  have  an  EIN  for  Form  5500  reporting 
purposes.  If  the  plan  administrator  does  not  have  an  EIN,  apply 
for  one  as  explained  in  the  instructions  for  line  2b.   One  Ell^l 
shoukj  be  entered  for  a  group  of  Indivkjuals  who  are,  collectively, 
the  plan  administrator. 

Note:   Employees  of  the  plan  sponsor  who  perform 
administrative  functions  for  the  plan  are  generally  not  the  plan 
administrator  unless  specifically  designated  in  the  plan 
document.  If  an  employee  of  the  plan  sponsor  is  designated  as 
the  plan  administrator,  that  employee  must  get  an  EIN. 
Une  4.  If  the  plan  sponsor's  name  and  EIN  have  changed  since 
the  last  return/report  was  filed  for  this  plan  enter  the  plan 
sponsor's  name,  EIN,  and  the  plan  number  as  it  appeared  on  the 
last  retum/report  filed  for  this  plan. 
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Line  5.  (Optional)  You  may  use  this  line  to  designate  the  person 

or  entity  that  is  principally  responsible  for  the  preparation  of  the 

annualjretum/report. 

Lines  6  and  7.  The  deschption  of  'participant'  in  the  instructions 

below  i(  only  for  purposes  of  these  lines. 

For  Welfare  plans,  the  number  of  participants  should  be 
determkied  by  reference  to  29  CFR  2510.3-3(d).  Dependents 
are  corisidered  to  be  neither  participants  nor  beneficiahes    A 
child  w()o  Is  an  'attemate  recipient'  entitled  to  health  benefits 
under  $  qualified  medical  child  sup(>on  order  should  not  be 
counte<)  as  a  participant  for  lines  6  and  7.  For  pension  benefit 
plans,  Alternate  pmyees'  entitled  to  benefits  under  a  qualified 
domestic  relations  order  are  not  to  be  counted  as  participants  for 
these  lines. 

'Participant'  means  any  individual  who  Is  included  in  one  of 
the  cattgones  below. 

1 .  Active  participants  Include  any  Individuals  who  are 
current^  In  employment  covered  by  a  plan  and  who  are  earning 
or  retaKiIng  credited  service  under  a  plan.  This  category  Includes 
any  individuals  who  are  eligible  to  elect  to  have  the  employer 
make  payments  to  a  Code  section  401  (k)  qualified  cash  or 
deferreH  arrangement.  Active  participants  also  include  any 
nonvesled  Individuals  who  are  earning  or  retaining  credited 
service  under  a  plan.  This  category  does  not  indude  (a) 
nonvesled  fonner  employees  who  have  incurred  the  break  in 
service  p>eriod  specified  in  the  plan  or  (b)  former  employees  who 
have  received  a  'cash-out'  distribution  or  deemed  distribution 
of  their  entire  nonforfeitable  accmed  benefit. 

2.  Retired  or  separated  participants  receiving  benefits  are 
any  individuals  who  are  retired  or  separated  from  employment 
covere<l  by  the  plan  and  who  are  receiving  benefits  under  the 
plan.  Tills  Includes  former  employees  who  are  receiving  group 
health  ^ntlnuation  coverage  benefits  pursuant  to  Part  6  of 
ERISA  end  who  are  covered  by  the  employee  welfare  t)enefit 
plan.  This  category  does  not  Include  any  Individual  to  whom  an 
lnsurarH»  company  has  made  an  Irrevocable  commitment  to  pay 
all  the  tienefits  to  which  the  individual  Is  entitled  under  tfie  plan. 

3.  Other  retired  or  separated  participants  entitled  to  future 
benefits)  are  any  individuals  who  are  retired  or  separated  from 
employinent  covered  by  the  plan  and  who  are  entitled  to  begin 
receivlr^  benefits  under  the  plan  in  the  future.   This  category 
does  n^t  Include  any  individual  to  whom  an  Insurance  company 
has  meide  an  Irrevocable  commitment  to  pay  all  the  benefits  to 
which  t^e  Individual  is  entitled  under  the  plan. 

4.  Deceased  Individuals  who  had  one  or  more  beneficiaries 
who  ar4  receiving  or  are  entitled  to  receive  benefits  under  the 
plan.  This  category  does  not  include  an  Individual  If  an  insurance 
comparly  has  made  an  Irrevocable  commitment  to  pay  all  the 
benefit^  to  which  the  beneficiaries  of  that  individual  are  entitled 
under  the  plan. 

Line  7g.  Enter  the  number  of  participants  Included  on  line  7f 
(total  pi  irtlcipants  at  the  end  of  the  plan  year)  who  have  account 
balances.  For  example,  for  a  Code  section  401  (k)  plan  the 
number  entered  on  line  7g  should  be  the  number  of  participants 
counfec  on  line  7f  who  have  made  a  contribution  to  the  plan  for 
this  plai  I  year  or  any  prior  plan  year.  Defined  benefit  plans 
should  eave  line  7g  blank. 

Line  7^ .  Include  any  Individual  who  terminated  employment 
during  t  lis  plan  year,  whether  or  not  he  or  she  (a)  Incurred  a 
break  Ir  sen/Ice,  (b)  received  an  Irrevocable  commitment  from 
an  Insu  ance  company  to  pay  all  the  benefits  to  whk:h  he  or  she 
is  entitit  d  under  the  plan,  and/or  (c)  received  a  cash  distribution 


Page 


or  deemed  cash  dlstributk>n  of  his  or  her  nonforfeitable  accrued 
benefit.   Multiemployer  plans  and  multiple-employer  plans  that 
are  collectively  bargained  do  not  have  to  complete  line  7h. 
Line  71.  If  a  number  is  entered  on  line  7i,  you  must  file  Schedule 
SSA  (Form  5500)  as  an  attachment  to  the  Form  5500. 

I  Code  section  6057(e)  provides  tt)at  the  plan  administrator 
must  give  each  participant  a  statement  showing  the  same 
I  information  reported  on  Schedule  SSA  for  that  participant. 
Line  8  -  Benefits  Provided  Under  the  Plan.  Check  8a,  8b 
and/or  8c,  as  appropriate.   In  addition,  enter  in  the  boxes 
provided  all  applicable  plan  characteristic  codes  from  the  table 
on  page  1 3  that  describe  the  characteristics  of  the  plan  being 
reported. 

Line  9  •  Funding  and  Benefit  Arrangements.  Check  all  boxes 
that  apply  to  indicate  the  funding  and  t>enefit  arrangements  used 
during  the  plan  year.  The  "funding  arrangement"  is  the  method 
for  the  receipt,  holding,  investment,  and  transmittal  of  plan 
assets  prior  to  the  time  the  plan  actually  provides  benefits.  The 
'benefit  an-angement'  is  the  method  by  which  benefits  were 
actually  provided  to  partk^pants  by  the  plan.  For  the  purposes 
of  line  9: 

'Insurance*  means  the  plan  has  an  account,  contract,  or 
po<k:y  with  an  Insurance  company,  Insurance  servk:»,  or 
other  similar  organizatkjn  (such  as  Blue  Cross,  Blue  Shield, 
or  a  health  maintenance  organization)  during  the  plan  or  DFE 
year.  (This  includes  Investments  with  insurance  companies 
such  as  guaranteed  Investment  contracts  (GICs).)  Do  not 
check  'insurance'  if  thte  sole  function  of  the  insurance 
company  was  to  provkJe  administrative  services. 
'Code  section  412(1)  insurance  contracts*  are  contracts 
that  provide  retirement  benefits  under  a  plan  which  are 
guaranteed  by  an  insurance  carrier.  In  general,  such 
contracts  must  provide  for  level  premium  payments  over  the 
individual's  period  of  participation  In  the  plan  (to  retirement 
age),  premiums  must  be  timely  paid  as  currently  required 
under  the  contract,  no  rights  under  the  contract  may  be 
subject  to  a  security  interest  and  no  policy  loans  may  be 
outstanding.  If  a  plan  is  funded  exclusively  by  the  purchase 
of  such  contracts,  the  otherwise  applicable  minimum  funding 
requirements  of  section  412  of  the  Code  and  section  302  of 
ERISA  do  not  apply  for  the  year  and  a  Schedule  B  Is  not 
required  to  be  filed. 

'Trust'  includes  any  fund  or  account  that  receives,  holds, 
transmits,  or  invests  plan  assets  other  than  an  account  or 
'  polcy  of  an  insurance  company. 
'General  assets  of  the  sponsor'  means  the  plan  either  had 
no  assets  or  some  assets  were  commingled  with  the  general 
assets  of  the  plan  sponsor  prior  to  the  tinne  the  plan  actually 
provided  the  t)enefits  promised. 

Example:  If  the  plan  hekj  all  its  assets  invested  in  registered 
investment  companies  and  other  non-Insurance  company 
investments  until  it  purchased  annuities  to  pay  out  the  benefits 
promised  under  the  plan,  box  9a(3)  should  be  checked  as  the 
funding  arrangement  and  box  9b(1)  should  be  checked  as  the 
benefit  arrangement. 

Note:  An  employee  benefit  plan  that  checks  boxes  9a(1),  9a(2), 
9b(1),  and/or  9b(2)  must  attach  a  Schedule  A  (Form  5500), 
Insurance  Information,  to  provide  information  pertaining  to  each 
contract  year  erxiing  with  or  within  the  plan  year   See  the 
instructions  to  the  Schedule  A  and  enter  the  number  of 
Schedules  A  on  line  10b(3),  if  applicable. 
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PLAN  CHARACTERISTICS  CODES  FOR  LINES  8a  AND  8b 


CODE 


1A 


IB 


1C 


ID 


IE 


IF 


1G 


1H 


CODE 


2A 


2B 


2C 


2D 


2E 


2F 


2G 


2J 


2K 


2L 


2M 


Defined  Benefit  Pension  Features 


2N 


Benefits  are  primarily  pay  related 


Benefits  are  priniarily  flat  dollar  Oncludes  dollars  per  year  of 
service) 


20 


Casfi  balance  or  similar  plan  -  Plan  has  a  "cash  balance' 
fomiula.  For  this  purpose,  a  "cash  balance"  formula  is  a 
benefit  formula  in  a  defined  Ijenefit  plan  by  whatever  name 
(e.g.,  personal  account  plan,  pension  equity  plan,  life  cycle 
plan,  cash  account  plan,  etc.)  ttiat  rattier  ttian,  or  in  addition 
to.  expressing  the  accrued  benefit  as  a  life  annuity 
commencing  at  normal  retirement  age,  defines  benefits  for 
each  employee  in  terms  more  common  to  a  defir>ed 
contribution  plan  such  as  a  single  sum  distribution  arttount 
(e.g..  10  percent  of  final  average  pay  times  years  of  service,  or 
the  amount  of  the  employee's  hypothetical  account  t>alance). 


2P 


CODE 


3A 


Offset  anangement  -  Plan  ber)efits  are  subject  to  offset  for 
retirertient  tjenefits  provided  in  another  plan  or  antmgement  of 
the  employer. 


36 


3C 


Code  section  401(h)  arrangement  -  Plan  contains  separate 
accounts  under  Code  section  401(h)  to  provide  employee 
health  benefits 


30 


Code  section  41 4(k)  arrangement  -  BerwTits  are  based  partly 
on  tfie  balarx^  of  ttie  separate  account  of  the  participant  (also 
include  appropriate  deTined  contribution  pension  feature 
codes). 


Covered  by  PBGC  -  Plan  is  covered  under  the  PBGC 
insurance  program  (see  ERISA  section  4021). 


Plan  covered  by  PBGC  that  was  terminated  and  closed  out  for 
PBGC  purposes  -  Before  ttie  end  of  the  plan  year  (or  a  prior 
plan  year),  (1)  the  plan  terminated  in  a  starxlard  (or  distress) 
termination  and  completed  the  distribution  of  plan  assets  in 
satisfaction  of  all  benefit  liabilities  (or  all  ERISA  Tide  IV  benefits 
for  distress  termination);  or  (2)  a  trjstee  was  appointed  for  a 
terminated  plan  pursuant  to  ERISA  section  4042 


Defined  Contribution  Pension  Features 


Allocations  based  upon  age,  service,  or  age  and  service 


Target  benefit  plan 


Money  purchase  (other  ttian  target  benefit) 


Offset  plan  -  Plan  benefits  are  subject  to  offset  for  retifement 
beriefits  provided  in  arwttier  plan  or  arrangement  of  ttie 
employer. 


Profit-sharing 


ERISA  section  404(c)  Plan  -  This  plan,  or  any  part  of  it  is 
intended  to  meet  the  conditions  of  29  CFR  2550.404c-1. 


Total  participant-directed  account  plan  -  Participants  tiave  the 
opportunity  to  direct  the  investment  of  all  ttie  assets  allocated 
to  tlieir  individual  accounts,  regardless  of  whettier  29  CFR 
2550.404C-1  is  intended  to  bo  met 


2H  Partial  participant-directed  account  plan  -  Participants  have 

the  opportunity  to  direct  the  investment  of  a  portion  of  ttie 
assets  allocated  to  tfieir  individual  accounts,  regardless  of 
whether  29  CFR  2550  404c-1  is  intended  to  tjemet. 


Stock  bonus 


Code  section  401  (k)  feature  -  A  cash  or  defeaed  arrangement 
described  in  Code  section  40l(k)  tliat  is  part  of  a  qualified 
defined  contribution  plan  that  provides  for  an  election  by 
employees  to  defer  part  of  ttieir  compensatkui  or  receive 
these  amounts  in  cash. 


Code  section  401  (m)  anangment  -  Emptoyee  contritxjtions  are 
alkwated  to  separate  accounts  under  ttie  plan  or  employer 
contributions  are  basod,  in  whole  or  in  part,  on  employee 
deferrals  or  contnbtions  to  the  plan  Not  applicable  if  plan  is 
401  (k)  plan  with  only  QNECs  and/or  QMACs.  Also  not 
applicable  if  Code  section  403<bX1),  403(b)(7)  or  408 
arrange  ments/accounts/armuitles. 


Code  section  403(b)(1)  arrangement  -  See  instructions  for 
Code  section  403(b)(1)  arrangements  for  certain  exempt 
organizations. 


Code  section  403(b)(7)  accounts  -  See  instructions  for  Code 
sectkxi  403(b)(7)  custodial  accounts  for  regulated  investment 
company  stock  for  certain  exempt  organizations. 


Specific  Instructions  to  Form  5500 


Code  sectkxi  406  accounts  and  annuities  -  See  the 
instnctxxis  for  pension  plan  utilizing  individual  Code  section 
408  retirement  accounts  or  annuities  as  ttie  funding  vehicie  for 
provxJing  benefits 


ESOP  other  than  a  leveraged  ESOP  -  A  corripleted  Schedule  E 
must  be  attactied  to  a  Form  5500  filed  for  an  Emptoyee  Stock 

Ownership  Plan  (ESOP) 


Leveraged  ESOP  -  An  ESOP  that  acquires  employer  secuntes 
with  borrowed  money  or  ottier  debt-financing  techniques.  A 
completed  Sctiedule  E  must  be  attached  to  a  Form  5500  filed 
for  an  ESOP 


Other  Pension  Benefit  Features 


Non-U  S  plan  -  Pension  plan  maintained  outside  the  United 
States  primarily  for  nonresident  aliens 


Plan  covering  Self-Emptoyed  individuals. 


Plan  not  intended  to  be  qualified  -  A  plan  not  intended  to  be 
qualified  under  Code  sections  40t,  403,  or  408 


Master  plan  -  A  pension  plan  that  is  made  avaiable  by  a 
sponsoring  orgarttatxxi  for  adoption  by  employers,  ttiat  is  the 
subiect  of  a  favorable  opinion  letter  under  Revenue  Procedure 
89-9,  1989-1  C  B.  780.  as  modified  by  Rev  Proc.  90-21. 
1990-1  C  B  499;  and  for  »»hich  a  single  funding  medwm  (for 
example,  a  trust  or  custodal  account)  is  estatilished  for  ttie 
)Oint  use  of  all  adopting  emptoyers 


Prtitotype  plan  -  A  pension  plan  ttiat  is  made  avaiatile  by  a 
sponsoring  organization  for  adoption  by  emptoyers;  that  is  the 
subiect  of  a  favoratile  opinion  letter  k^xler  Revenue 
Procedures  90-21.  1990-1  C  B  780  as  modified  by  Rev 
Proc  90-21,  1990-1  C.B  499;  and  under  whcti  a  separate 
furxJing  medium  (for  example,  a  separate  trust  or  custodial 
account)  is  established  for  each  adopting  emptoyer  See  the 
preceding  paragraph  regarding  ttie  meaning  of  "sponsoring 
orgamzatxxi ' 


RegKmal  prototype  plan  -  A  pension  plan  that  is  made 
available  by  a  regional  sponsor  for  adoption  by  employers  and 
that  is  ttie  sutiiect  of  a  favorable  notification  letter  under  Flev. 
Proc  89-13,  1989-1  C  B  801.  as  modified  by  Rev  Proc. 
90-21,  1990-1  C  B  499  For  this  purpose,  regional  sponsors 
inckide  individuals  and  organizations,  other  than  organizations 
Ifiat  are  permitted  to  sponsor  master  or  prototype  plans. 


3G 

One-parttoipant  plan  -  A  plan  without  emptoyees  as  defined  in 
29  CFR  2510  3-3(b). 

3H 

Plan  sponsorts)  is  (are)  a  member<s)  of  a  controlled  group 
(Code  sections  414(b).  (c).  or  (m)) 

CODE 

Welfare  Benefit  Features 

4A 

Health  (other  than  dental  or  vision) 

46 

Life  insurance 

4C 

Supplemental  unemptoyment 

4D 

Dental 

4E 

Vision 

4F 

Temporary  disability  (accident  and  sickness) 

4G 

Prepaid  legal 

4H 

Long-tenn  disability 

41 

Severance  pay 

4J 

Apprenticeship  and  training 

4K 

Scholarship  (funded) 

4L 

Death  benefits  finciude  travel  accident  but  not  life  insurance) 

4P 

Taft-Hartley  Financial  Assistance  for  Employee  Housing 
Expenses 

40 

Other 

4R 

Unfunded,  fuHy  insured,  or  combination  unfunded'insured 
welfare  plan  that  will  not  file  a  Fomi  S-SX)  lor  next  plan  year 
pursuant  to  29  CFR  2520.104-20 

4S 

Unfunded,  fully  insured,  or  combination  unfijrxiert/insured 
welfare  plan  that  stopped  filing  Form  5500s  in  an  eariier  plan 
year  pursuant  to  29  CFR  2520  104-20. 
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Examples: 

1  A  Fori  n  5500  filed  for  a  qualified  defined  benefit  pension  plan  covered  by  the  PBGC  which  provides  a  benefit  of  2%  of 
average  annual  compensation  per  year  of  service  with  an  offset  arrangement  should  check  box  8a  and  enter  the  codes  "1A". 
"ID"  an<  "1G"  in  the  boxes  under  box  8a  as  illustrated  below: 


a    fx 


2.  A 
check 


For  n 


box 


L'i 


,  Forn 


3.  A 

employ^ 
provides 
boxes  ujxJer 


E] 


Page 


Pension  benefits  (check  ttiis  box  if  the  plan  provides  pension  benefits  and  enter  the  applicable  pension  feature  codes  from  the  List  of 
Plan  Characteristics  Codes  (printed  in  the  instructions)  below). 


1     A       1     D 


nmcumcnmmm 


5500  filed  for  a  welfare  plan  providing  health  insurance,  life  insurance,  dental  insurance,  and  eye  examinations  should 
8b  and  enter  the  codes  "4A",  "4B",  "4D",  and  "4E"  in  the  boxes  under  box  8b  as  illustrated  below: 

Welfare  benefits  (check  this  box  if  the  plan  provides  welfare  benefits  and  enter  the  appleable  welfare  feature  codes  from  the  Ust  of  Plan 
Characteristics  Codes  (printed  in  the  instnjctions)  bekjw). 


4    A 


EH  Ea  03  m  m  m  m  m  m 


5500  filed  for  a  prototype  profit-sharing  plan  with  401  (k)  features,  providing  participant  direction  with  voluntary 
,  contributions  and  regular  employer  matching  contributions  which  is  intended  to  meet  ERISA  section  404(c),  and  which 
ancillary  life  insurance,  should  check  boxes  8a  and  8b  and  enter  the  codes  "2E",  "2F".  "2J",  "2K",  "3E"  and  "48"  in  the 
8a  and  8b  as  Illustrated  below: 


Pension  benefits  (check  this  box  if  the  plan  provides  pension  benefits  and  enter  the  applicable  penskxi  feature  codes  from  the  List  of 
Plan  Characteristics  Codes  (printed  in  the  instnjctions)  below). 


2    F       2    J 


EEEHmmmmm 


Welfare  benefits  (check  this  box  if  the  plan  provides  welfare  benefits  and  enter  the  applicable  welfare  feature  codes  from  the  List  of  Plan 
Characteristks  Codes  (printed  in  the  instructions)  below). 


gmmmmmmmmm 
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Form  5500  Schedules 

Line  10.  All  attachments  to  the  Form  5500,  including  schedules, 
must  include  both  the  EIN  and  the  plan  number  entered  on  lines 
2b  and  lb  of  the  Form  5500.  Check  the  boxes  on  line  10  to 
indicate  the  schedules  being  filed  and,  where  applicable,  enter 
the  number  of  schedules  attached  on  the  space  provided.  The 
schedules  are  described  below. 

Pension  Benefit  Schedules 

Schedule  R  (Retirement  Plan  Information)  must  be  completed 
if  the  Form  5500  is  being  filed  for  a  pension  tienefit  plan  unless 
the  plan  is  neither  a  defined  benefit  plan  nor  subject  to  Code 
section  412  or  ERISA  section  302  and  no  benefits  were 
distributed  during  the  plan  year,  or  unless  othenwise  specified 
under  Limited  Pension  Plan  Reporting  on  page  7.  For 
additional  information,  see  the  Schedule  R  instructions. 
Schedule  T  (Qualified  Pension  Plan  Coverage  Information) 
generally  must  be  completed  for  a  pension  benefit  plan  that  is 
intended  to  be  qualified  under  Code  section  401(a)  or  section 
403(a).   However,  Schedule  T  may  not  be  required  every  year. 
For  additional  information,  see  the  Schedule  T  instructions. 
Schedule  B  (Actuarial  Information)  Is  required  for  most  defined 
benefit  pension  plans  and  for  defined  contribution  pension  plans 
that  currently  amortize  a  waiver  of  the  minimum  funding 
specified  the  instructions  for  the  Schedule  B.  For  acWitional 
information,  see  the  instructions  for  the  Schedules  B  and  R. 
Schedule  E  (ESOP  Annual  Information)  is  required  for  all 
pension  benefit  plans  with  ESOP  benefits.  For  additional 
information,  see  the  Schedule  E  instructions. 
Schedule  SSA  (Annual  Registration  Statement  Identifying 
Separated  Participants  With  Deferred  Vested  Benefits)  may  be 
needed  to  report  separated  participants.  For  additional 
information,  see  the  Schedule  SSA  instructions. 

Financial  Schedules 

Schedule  H  (Financial  Information)  must  be  attached  to  a  Form 
5500  filed  for  pension  benefit  plans  and  welfare  benefit  plans 
that  covered  1 00  or  more  participants  as  of  the  beginning  of  the 
plan  year,  and  to  a  Form  5500  filed  for  a  f\/1TIA,  CCT,  PSA, 
103-12,  or  GIA.  Employee  benefit  plans,  103-12  lEs,  and  GIAs 
tiling  the  Schedule  H  are  generally  required  to  engage  an 
independent  qualified  public  accountant  and  attach  a  report  of 
the  accountant  pursuant  to  ERISA  section  103(a)(3)(A).  These 
plans  and  DFEs  are  also  generally  required  to  attach  to  the  Form 
5500  a  "Schedule  of  Assets  Held  For  Investment 
Purposes,"  "Schedule  of  Assets  Acquired  and  Disposed  of 
Within  the  Plan  Year,"  and,  if  applicable,  a  "Schedule  of 
Reportable  Transactions."  For  additional  information,  see  the 
Schedule  H  instructions  for  lines  4i  and  4j  and  the  Form  5500 
instmctions  for  Direct  Filing  Entity  (DFE)  on  page  4. 
Exceptions:  Insured,  unfunded,  or  combination 
unfunded/insured  welfare  plans  as  described  in  29  CFR 
2520. 104-44(b)(1),  and  fully  insured  pension  plans  as  described 
in  29  CFR  2520. 104-44(b)(2)  and  under  Limfted  Pension  Plan 
Reporting  on  page  7,  are  exempt  from  completing  the  Schedule 
H.  Also,  if  a  Form  5500-C/R  was  filed  for  the  plan  for  the  1998 
plan  year  and  the  plan  covered  fewer  than  121  participants  as 
of  the  beginning  of  the  1999  plan  year,  the  Schedule  I  may  be 
completed  instead  of  the  Schedule  H. 
Schedule  I  (Financial  Infomation  -  Small  Plan)  Is  required  for 
all  pension  benefit  plans  and  welfare  benefit  plans  filing  as  "small 
plans,"  unless  the  plan  is  exempt  as  an  insured,  unfunded,  or- 


combination  insured/unfunded  welfare  plan  as  described  in  29 
CFR  2520.104-20,  or  a  fully  insured  pension  plan  as  descrit»ed 
in  29  CFR  2520.104-44(b)(2)  and  under  Limited  Pension  Plan 
Reporting  on  page  7.  For  additional  Information,  see  the 
Schedule  I  instructions. 

Schedule  A  (Insurance  Information)  is  required  if  any  benefits 
under  an  employee  benefit  plan  are  provided  by  an  insurance 
company,  insurance  service  or  other  similar  organization  (such 
as  Blue  Cross,  Blue  Shield,  or  a  health  maintenance 
organization).   (This  includes  investment  contracts  with 
insurance  companies,  such  as  guaranteed  Investment  contracts 
and  pooled  separate  accounts.)  For  additional  information,  see 
the  Schedule  A  instructions. 

Note:   Do  not  file  Schedule  A  for  Administrative  Senm»s  Only 
(ASO)  contracts.  Do  not  file  Schedule  A  if  a  Schedule  A  is  filed 
for  the  contract  as  part  of  the  Form  5500  filed  directly  by  a 
master  trust  investment  account  or  103-12  IE.  Do  not  file 
Schedule  A  if  the  plan  covers  only:  (1)  an  individual  or  an 
individual  and  his  or  her  spouse  who  wholly  own  a  trade  or 
business,  whether  incorporated  or  unincorporated;  or  (2) 
partners,  or  partners  arid  one  or  more  of  the  partner's  spouses 
in  a  partnership. 

Schedule  C  (Service  Provider  Information)  is  required  when  the 
Form  5500  is  filed  for  a  large  plan,  MTIA,  103-12  IE,  or  GIA  and 
(1 )  any  service  provider  who  rendered  services  to  the  plan  or 
DFE  during  the  plan  or  DFE  year  received  $5,000  or  more  in 
compensation,  directly  or  indirectly  from  the  plan  or  DFE  or  (2) 
an  accountant  and/or  actuary  has  been  terminated.   For 
additional  information,  see  the  Schedule  C  instructions. 
Schedule  D  (DFE/Participating  Plan  Information).   Part  I  is 
required  when  the  Form  5500  is  filed  for  a  plan  or  DFE  that 
Invested  or  participated  in  any  f/TIAs,  103-12  lEs,  CCTs,  and/or 
PSAs  to  provide  information  about  these  entities.  Part  II  is 
required  when  the  Fonm  5500  Is  filed  for  a  DFE  to  provide 
information  about  the  investing  or  participating  plans.   For 
additional  information,  see  the  Schedule  D  instructions. 
Schedule  G.  (Financial  Transaction  Schedules)  is  required 
when  the  Fomi  5500  is  filed  for  a  large  plan,  MTIA,  103-12  IE, 
or  GIA  and  Schedule  H  (Financial  Information)  lines  4b,  4c, 
and/or  4d  are  checked  "Yes."  Part  I  of  the  Schedule  G  reports 
loans  or  fixed  income  obligations  in  default  or  classified  as 
uncollectible.  Part  II  of  the  Schedule  G  reports  leases  in  default 
or  classified  as  uncollectible.  Part  III  of  the  Schedule  G  reports 
non-exempt  transactions.  For  additional  infomiation,  see  the 
Schedule  G  instructkjns. 

y  ^  An  unfunded,  fully  insured,  or  comtyination 
"^  unfunded/insured  welfare  plan  with  100  or  more 
I  participants  exempt  under  29  CFR  2520. 104-44  from 
Schedule  H  must  still  complete  Schedule  G,  Part  III,  to  report 
nonexempt  transactions. 

Schedule  P  (Annual  Return  of  Fiduciary  of  Employee  Benefit 
Trust)  may  be  filed  to  satisfy  the  requirements  under  Code 
section  6033(a)  for  an  annual  Information  return  from  every 
section  401(a)  organization  exempt  from  tax  under  section 
501(a).   Filing  this  form  will  start  the  statute  of  limitations  under 
section  6501(a)  for  any  trust  described  in  section  401(a),  which 
is  exempt  from  tax  under  section  501(a). 

Fringe  Benefit  Schedule 

Schedule  F  (Fnnge  Benefit  Plan  Annual  Information)  must  be 
attached  to  the  Form  5500  for  all  fnnge  benefit  plans.  For 
additional  information,  see  the  Schedule  F  instructions. 
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ERISA  COMPLIANCE  QUICK  CHECKLIST 

Cc  mpliance  with  the  Employee  Ftetirement  Income  Security  Act  (ERISA)  begins  with  knowing  the  rules.  Plan 
ad  ninistrators  and  other  plan  officials  can  use  this  checklist  as  a  quick  diagnostic  tool  for  assessing  a  plan's 
CO  npliance  with  certain  important  ERISA  rules;  it  is  not  a  complete  description  of  all  ERISA's  rules  and  it  is  not  a 
su  )stitute  for  a  comprehensive  compliance  review.  Use  of  this  checklist  is  voluntary,  and  it  should  not  be  filed  with 
yo  ir  Form  5500. 

M  »ou  answer  "No"  to  any  of  the  questions  below,  you  should  review  your  plan's  operations  because  you  may 
no^  be  in  fuH  compliance  with  ERISA's  requirements. 

Have  you  provided  plan  participants  with  a  summary  plan  description,  summaries  of  any  material 
modifications  of  the  plan,  and  annual  summary  financial  reports? 

>.        Do  you  maintain  copies  of  plan  documents  at  the  principal  office  of  the  plan  administrator  for  examination 
by  participants  and  beneficianes? 

3.        Do  you  respond  to  written  participant  inquires  for  copies  of  plan  documents  and  information  within  30 
days? 

».        Does  your  plan  include  written  procedures  for  making  benefit  claims  and  appealing  denied  claims,  and  are 
you  complying  with  those  procedures? 

5.        Is  your  plan  covered  by  a  fidelity  bond  against  losses  due  to  fraud  or  dishonesty? 

B.        Are  the  plan's  investments  diversified  so  as  to  minimize  the  risk  of  large  losses? 

7.        If  the  plan  permits  participants  to  select  the  investments  in  their  plan  accounts,  has  the  plan  provided  them 
with  enough  information  to  make  informed  decisions? 

B.        Has  a  plan  official  determined  that  the  investments  are  prudent  and  solely  in  the  interest  of  the  plan's 

participants  and  beneficiaries,  and  evaluated  the  risks  associated  with  plan  investments  before  making  the 
investments? 

9.        Did  the  employer  or  other  plan  sponsor  send  participant  contributions  to  the  plan  on  a  timely  basis? 

1 0.        Did  the  plan  pay  participant  tjenefits  on  time  and  In  the  correct  amounts? 

If  rou  answer  "Yes"  to  any  of  the  questions  below,  you  should  review  your  plan's  operations  because  you  may 
nqt  be  in  full  compliance  with  ERISA's  requirements. 

Has  the  plan  engaged  in  any  financial  transactions  with  persons  related  to  the  plan  or  any  plan  official,  for 
example,  has  the  plan  made  a  loan  to  or  participated  in  an  investment  with  the  employer? 

2.  Has  the  plan  official  used  the  assets  of  the  plan  for  his/her  own  interest? 

3.  Have  plan  assets  been  used  to  pay  expenses  that  were  not  authorized  in  the  plan  document,  were  not 
necessary  to  the  proper  administration  of  the  plan,  or  were  more  than  reasonable  in  amount? 

I  ^ou  need  help  answering  these  questions  or  want  additional  guidance  about  ERISA  requirements,  a  plan 
of  icial  should  contact  the  U.S.  Department  of  Labor  Pension  and  Welfare  Benefits  Administration  office  in  your 
region  or  consult  with  the  plan's  legal  counsel  or  professional  employee  benefit  advisor. 


Page 
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Forms  5500  and  5500-EZ 

Codes  for  Principal  Business  Activity 

This  list  of  principal  business  activities  and  their 
associated  codes  is  designed  to  classify  an  enterprise 
by  type  of  activity  in  which  it  is  engaged.  These  principal 
activity  codes  are  based  on  the  North  American  Industry 
Classification  System. 


Agriculture,  Forestry,  Fishing 
and  Hunting 

Code 

Crop  Production 

1 1 1 1 00    Oilseed  S  Grain  Farming 
111210   Vegetable  4  Melon  Fanning 

(including  potatoes  &  yams) 
11 1 300    Faiit  &  Tree  Nut  Farming 
111400    Greenhouse,  Nursery,  & 

Floriculture  Production 
1 1 1900    Other  Crop  Farming  (including 

tobacco,  cotton,  sugarcane, 

hay,  peanut,  sugar  beet  &  all 

other  crop  farming) 
Animal  Production 

112111  Beef  Cattle  Ranching  & 
Farming 

112112  Cattle  Feedlots 

1 12120    Dairy  Cattle  &  Milk  Production 
112210    Hog  &  Pig  Farming 
112300    Poultry  &  Egg  Production 
112400    Sheep  &  Goat  Famning 
112510    Animal  Aquaculture  (including 

shellfish  &  finfish  farms  & 

hatcheries) 
112900    Other  Animal  Production 
Forestry  and  Logging 
113110    Timt)er  Tract  Operations 
113210    Forest  Nurseries  &  Gathering 

of  Forest  Products 
113310    Logging 
Fishing,  Hunting  and  Trapping 
114110    Fishing 
114210    Huntingi  Trapping 

Support  Activities  for  Agriculture  and 
Forestry 

115110    Support  Activities  for  Crop 
Production  (irKluding  cotton 
ginning,  soil  preparation, 
planting,  &  cultivating) 

1 1 521 0    Support  Activities  for  Animal 
Production 

1 1 531 0    Support  Activities  For 
Forestry 


Mining 

211110    Oil  &  Gas  Extraction 
212110    Coal  ivlining 
212200    Metal  Ore  Mining 
212310    Stone  Mining  &  Quarrying 
212320    Sand,  Gravel,  Clay,  &  Ceramic 

&  Refractory  Minerals  Mining 

&  Quarrying 
212390    Other  Nonmetallic  Mineral 

Mining  &  Quarrying 
213110    Support  Activities  for  Mining 


Utilities 

221100    Electric  Power  Generation, 
Transmission  &  Distribution 
221210    Natural  Gas  Distribution 
221300    Water,  Sewage  &  Other 
Systems 


Construction 

Code 

Building,  Developing,  and  General 
Contracting 

233110    Land  Subdivision  &  Land 

Development 
233200    Residential  Building 

Construction 


233300 


Nonresidential  Building 
Construction 


Cods 

Heavy  Construction 

234100    Highway,  Street,  Bridge,  & 

Tunnel  Construction 
234900    Other  Heavy  Construction 
Special  Trade  Contractors 
235110    Plumbing,  Heating,  4 

Air-Conditioning  Contractors 
235210    Painting  4  Wall  Covering 

Contractors 
235310    Electrical  Contractors 
235400    Masonry,  Drywall,  Insulation, 

4  Tile  Contractors 
235500    Carpentry  4  Floor  Contractors 
235610    Roofing,  Siding.  4  Sheet 

Metal  Contractors 
235710    Concrete  Contractors 
235810    Water  Well  Drilling 

Contractors 
235900    Other  Special  Trade 
Contractors 


Manufacturing 

Food  Manufacturing 

311110    Animal  Food  Mfg 
311200    Grain  &  Oilseed  Milling 
311300    Sugar  4  Confectionery 

Product  Mfg 
31 1400    Frijit  4  Vegetable  Preserving 

4  Specialty  Food  Mfg 
311500    Dairy  Product  Mfg 
311610    Aninial  Slaughtering  and 

Processing 
311710    Seafood  Product  Preparation 

&  Packaging 
311800    Bakeries  4  Tortilla  Mfg 
311900    Other  Food  Mfg  finduding 

coffee,  tea,  flavonngs  4 

seasonings) 
Beverage  and  Tobacco  Product 
Manufacturing 
312110    Soft  Drink  4  Ice  Mfg 
312120    Breweries 
312130    Wineries 
312140    Distilleries 
312200    Tobacco  Manufacturing 
Textile  Mills  and  Textile  Product 
Mills 

313000    Textile  Mills 
314000   Textile  Product  Mills 
Apparel  Manufacturing 
315100    Apparel  Knitting  Mills 
315210    Cut  4  Sew  Apparel 

Contractors 
315220    Men's  4  Boys' Cut  4  Sew 

Apparel  Mfg 

315230    Women's  &  Girls' Cut  &  Sew 

Apparel  Mfg 
315290    Other  Cut  4  Sew  Apparel  Mfg 
315990    Apparel  Accessories  4  Other 

Apparel  Mfg 
Leattier  and  Allied  Product 
Manufacturing 
3161 10    Leather  4  Hide  Tanning  4 

Finishing 
316210    Footwear  Mfg  (including 

ruDt5ef  &  plastics) 
316990    Other  Leather  4  Allied 

Product  Mfg 
Wood  Product  Manufacturing 
32 1 1 1 0    Sawmills  4  Wood 

Preservation 
321210    Veneer,  Plywood,  4 

Engineered  Wood  Product 

Mfg 


Code 

321900    Other  Wood  Product  Mfg 
Paper  Manufacturir)g 

322100    Pulp,  Paper.  4  Papert>oard 

Mills 

322200    Converted  Paper  Product  Mfg 
Printing  and  Related  Support 
Activities 
323100    Pnnting  4  Related  Support 

Activities 
Petroleum  and  Coal  Products 
Manufacturing 
324 1 1 0    Petroleum  Refinenes 
(including  integrated) 
324120    Asphalt  Paving,  Roofing,  4 

Saturated  Materials  Mfg 
324190    Other  Petroleum  4  Coal 

Products  Mfg 
Chemical  Manufacturing 
325100    Basic  Chemical  Mfg 
325200    Resin,  Synthetic  Rubbff,  4 
Artificial  4  Synthetic  Fibers  4 
Filaments  Mfg 
325300    Pesticide,  Fertilizer.  4  Other 

Agricultural  Chemical  Mfg 
325410    Pharmaceutical  4  Medcine 

Mfg 
325500    Paint,  Coating,  4  Adhesive 

Mfg 
325600    Soap,  Cleaning  Compound,  4 

ToUet  Preparation  Mfg 
325900   Other  Chemical  Product  4 

Preparation  Mfg 
Plastic*  ar>d  Rubber  Products 
Manufacturing 
326100    Plastics  Product  Mfg 
326200    Rubber  Product  Mfg 
Nonmetallic  Mineral  Product 
Mar>ufacturing 
327100    Clay  Product  4  Refractory 

Mfg 
327210    Glass  4  Glass  Product  Mfg 
327300    Cement  4  Concrete  Product 

Mfg 
327400    Lime  4  Gypsum  Product  Mfg 
327900    Other  Nonmetallic  Mineral 

Product  Mfg 
Primary  Metal  Manufacturing 
331 1 1 0    Iron  4  Steel  Mills  4  Fen-oalloy 

Mfg 
331200    Steel  Product  Mfg  from 

Purchased  Steel 
331310   Alumina  4  Aluminum 

f>roduction  4  Processing 
331400   Nonferrous  Metal  (except 
Aluminum)  f*roduction  4 
Processing 
331500    Foundries 
Fabricated  Metal  Product 
Manufacturing 
332 1 1 0    Forging  4  Stamping 
332210    Cutlery  4  Handtool  Mfg 
332300    Architectural  4  Structural 

Meuis  Mfg 
332400    Boiler.  Tank,  4  Shipping 

Container  Mfg 
332510    Hardware  Mfg 
332610    Spring  4  Wre  Product  Mfg 
332700    Machine  Shops;  Turned 

Product;  4  Screw,  Nut,  4  Bolt 
Mfg 
332810    Coating.  Engraving,  Heat 
Treating,  4  Allied  Actvities 

332900    Other  Fabncated  Metal 
Product  Mfg 

Machir>ary  Manufacturing 
333100    Agriculture,  Construcbon,  4 

Minmg  Machinery  Mfg 
333200    Industna!  Machinery  Mfg 
333310    Commercial  4  Service 

IrxJustry  Machinery  Mfg 
333410    Ventilation.  Heatirn, 

Air-Conditioning,  4 

Commercial  Refrigeration 

Equipment  Mfg 
333510    Ivletalworfcing  Machinery  Mfg 
333610    Engine.  Turt>ine  4  Power 

Transmission  Equipment  Mfg 


Code 

333900    Other  General  Purpose 
Machinery  Mfg 

Computer  and  BectronJc  Product 
MaiMJfacturing 

334 1 1 0    Computer  4  Penpheral 

Equipment  Mfg 
334200    Communications  Equipment 

Mfg 
334310    Audio  4  Video  Equipment  Mfg 
334410    Semconductor  4  Otfter 

Electronic  Component  Mfg 
334500    Navigational,  Measuring. 

Eieclromedical,  4  Control 

Instruments  Mfg 
334610    Manufactunrra  4  Reproducing 

Magnetic  4  Optical  Media 
Bectrical  Equipmem,  Appliance,  and 
Component  Manufacturif>g 
335100    Electric  Lighting  Equipment 

Mfg 
335200    Household  Appliance  Mfg 
335310    Electncal  Equipment  Mfg 
335900    Other  Electncal  Equipment  4 

Component  Mfg 
Transportation  Equipmeiit 
Manufscturir>g 
336100    Motor  Vehicle  Mfg 
336210    Motor  Vehicle  Body  4  Trailer 

Mfg 
336300    Motor  Vehicle  Pwts  Mfg 
336410    Aerospace  Product  4  P»1s 

Mfg 

336510    Railroad  Rolling  Stock  Mfg 
336610    Ship  4  Boat  BuMing 
336990    Other  Transportation 
Equipment  Mfg 

Furniture  and  Relatad  4>roduct 

Manufacturir>g 

337000    Furniture  4  Related  Product 
Manufactunng 

Miscellaneous  Manufactur1f>g 
339110    Medical  Equipn»nt  4 

Supplies  Mfg 
339900    Other  Miscellaneous 

Manufactunng 


Wholesale  Trade 

Wholesale  Trade,  Durable  Goods 

421 100    Motor  Vehicle  4  Motor  Vehicle 

Pans  4  Supplies  Wholesalers 
421200    Furniture  4  Home  Furnishing 

Wtiolasalars 
421300    Lumbar  &  Other  Construction 

Matariats  Wholesalers 
421400    Professional  4  Commercial 

Equipment  4  Supples 

Wholesalers 
421500    MatH  &  Mineral  (except 

Petroleum)  Wholesalers 
421600    Electrical  Goods  Wholesalers 
421700    Hardware.  4  Plumbing  4 

Heating  Equipment  4 

Supplies  Wfv3lesalers 
421800    Machinery,  Equipment.  4 

Supplies  Wholesalers 
421910   Sporting  ARecraational 

Goods  &  Supplies 

WtKilesalers 
421920    Toy  4  Hobby  Goods  4 

Supplies  Wholesalers 
421930    Recyclable  Material 

Wholesalers 
421940    Jewelry,  Watch,  Precious 

Stone,  4  Precious  Metal 

Wholesalers 
421990    Ott>er  Miscellaneous  Durable 

Goods  Wholesalers 
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CoOb 

422' 00 


422210 
422300 
422400 
422500 
422600 
422700 
422800 

422910 
422920 

422930 

422940 

422950 

422990 
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Trad*,  ^4ondurabl•  Oood* 

>aper  &  Paper  Product 

rt/holesalefs 

>njgs  &  Druggists'  Sundries 

Wholesalers 

kpparel.  Piece  Goods.  & 

'iolions  Wholesalers 

Vocery  &  Related  Product 

^olesaiers 

■am  Product  Raw  Material 

Mfolesalers 

:hemical  &  Allied  Products 

miolesalers 

>etroleum  &  Petroleum 

Products  Wholesalers 

Jeer.  Wir>e.  &  Distilled 

Mcoholc  Beverage 

<Vholesalers 

^arm  Supo'ies  Wholesalers 

3ool<.  Periodica!,  & 

Mewsoaper  Wholesalers 

■lower.  Nursery  Stock,  & 

Rorists'  Supplies  Wholesalers 

Totiacco  i  Tooacco  Product 

Wholesalers 

Saint.  Vamish.  &  Supplies 

Wholesalers 

Drher  Mliscellar^eous 

Nondurable  Goods 

Wholesalers 


Retail  trade 

Motor  Vehicle  and  Parts  Dealers 

44 1 1 1 0  New  Car  Dealers 
441120  Used  Car  Dealers 
441210    Recreational  Vehicle  Dealers 

441221  Motorcycle  Dealers 

441222  Boat  Dealers 
441229    AH  Ottner  Motor  Vehicle 

Dealers 
441300    Automotive  Parts. 

Accessories,  &  Tire  Stores 

Fumitun  and  Home  FumiaMngs 
Storee 

442 1 1 0   Furniture  Stores 
442210    Floor  Covering  Stores 
442291    Window  Treatment  Stores 
442299    All  Other  Home  Furnishings 

Stores 
Electron  c*  and  Appliance  Store* 

4431 1 1  Household  Appliance  Stores 

443112  Radio,  Television.  &  Other 
Electronics  Stores 

443120    Computer  &  Software  Stores 
443130    Camera  &  Photographic 

Supplies  Stores 
Building  Material  and  Oarden 
Equipm4nt  and  Supplies  Dealers 
444 1 1 0    Home  Centers 
444120    Paint  &  Wallpaper  Stores 
444130    Hardware  Stores 
444190    Other  Building  Material 

Dealers 

Lawn  &  Garden  Equipment  & 

Supplies  Stores 
Food  at^  Beverage  Stores 

Supermarkets  and  Other 

Grocery  (e«cept  Convenience) 

Stores 

Convenience  Stores 

Meat  Markets 

Fish  &  Seafood  Markets 

Fruit  &  Vegetable  Markets 

Baked  Goods  Stores 

Confectionery  &  Nut  Stores 

All  Other  Specialty  Food 

Stores 

Beer.  Wine,  i  Uquor  Stores 


444200 


445110 


445120 
445210 
445220 
445230 
445291 
445292 
445299 


445310 

HmWi  ^d  Pareorwl  Care  Store* 

446110 
446120 


446130 
446190 


447100 


Page 


Pharmacies  4  Drug  Stores 
Cosmetics,  Beauty  Supplies, 
&  Perfurre  Stores 
Optical  Goods  Stores 
Other  Health  &  Personal  Care 
Stores 
Qatolii^  Stations 

Gasoline  Stations  (including 
convenience  stores  wtth  gas) 
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Ccxk) 

Clothing  and  Clothing  Acceasortes 

Store* 

4481 1 0    Men's  Ctothing  Stores 
448120    Women's  Clothing  Stores 
448130    Children's  &  Infants'  Clothing 

Stores 
448140    Family  Ctothing  Stores 
448150    Ctothing  Accessories  Stores 
448190    Other  Clothing  Stores 
448210    Shoe  Stores 
448310    Jevrelry  Stores 
448320    Luggage  &  Leather  Goods 

Stares 
SporliM  Qoods,  Hoblsy,  Booli,  and 
Mu*tc  Stores 

4511 1 0    Sporting  Goods  Stores 
451120    HoiJby,  Toy,  &  Game  Stores 
451130    Sewing,  Needlework.  &  Piece 

Goods  Stores 
451140    Musical  Instrument  &  Supplies 

Stores 

451211  Booii  Stores 

451212  News  Dealers  &  Newsstands 
451220    Prerecorded  Tape,  Compact 

Disc.  &  Record  Stores 
Qenaral  Merchandise  Stores 
452 1 1 0    Department  stores 
452900    Other  General  Merchandise 

Stores 
MIscelianeous  Store  Retalian 
453110    Fkxists 
453210    Offico  Supplies  &  Stationery 

Stores 
453220    Gift.  Novelty.  &  Souvenir 

Stores 
453310    Used  Merchandise  Stores 
453910    Pet  &  Pet  Supplies  Stores 
453920    Art  Dealers 
453930    Manufactured  (Mobile)  Home 

Dealers 
453990    All  Other  Miscellaneous  Store 

Retailers  (including  tobacco, 

candle.  &  trophy  shops) 
Nonslore  Rataiiars 
454 1 1 0    Electronic  Shopping  & 

Mail-Order  Houses 
454210    Vetxjing  Machine  Operators 

454311  Heahng  Oil  Dealers 

454312  Liquefied  Petroleum  Gas 
(Bottled  Gas)  Dealers 

454319    Other  Fuel  Dealers 

454390    Other  Direct  Selling 

Establishments  (including 
door-to-door  retailing,  frozen 
food  plan  providers,  party 
plan  merchandisers.  & 
coffee-break  service 
providers) 


Transportation  and 
Warehousing 

Air,  Rail,  ar«d  Water  Transportation 

481  OCX)    Air  Transportation 
482110    Rail  Transportation 
483000    Water  Transportation 
Truck  Transportation 
484110    General  Freight  Trucking. 

Local 
484120    General  Freight  Tnicking. 

Long-distance 
484200    Specialized  Freight  Trucking 
Transit  and  Ground  Passertger 
Transportation 

4851 1 0    Urban  Transit  Systems 
485210    Interurban  &  Rural  Bus 

Transportation 
485310    Taxi  Service 
485320    Limousine  Sen/ice 
485410    School  &  Employee  Bus 

Transportation 
485510    Charter  Bus  Industry 
485990    Other  Transit  &  Ground 

Passenger  Transportation 

Pipeline  Traraportation 

486000    Pipeline  Transportation 
Scenic  ft  Sightseeing  Transportation 
487000    Scenic  &  Sightseeing 
Transportation 


Code 

Support  Activities  for  Transportation 

488100    Support  Activities  for  Air 

Transportation 
488210    Support  Activities  for  Rail 

Transportation 
488300    Support  Activities  for  Water 

Transportation 
488410    Motor  Vehicle  Towing 
488490    Other  Support  Activities  for 

Road  Transportation 
488510    Freight  Transportation 

Arrangement 
488990    Other  Support  Activities  for 

Transportation 

Couriars  and  Messengers 

492110    Couriers 

492210    Local  Messengers  &  Local 

Delivery 
Warehousing  and  Storage 

493100    Warehousing  &  Storage 
(except  lessors  of 
miniwarehouses  &  self- 
storage  units) 


Information 

Publishing  Industrie* 

511110    Newspaper  Publishers 
511120    Penodical  Publishers 
511130    Book  Publishers 
51 1 140    DaUbase  &  Directory 

PutJiishers 
511190    Other  Publishers 
511210    Software  Publishers 
Motion  Picture  and  Sourtd  Recording 
Industries 
512100    Motion  Rcture  i  Video 

Industries  (except  video 

rental) 
512200    Sound  Recording  Industries 
Broadcasting  and 
Telecommunications 
513100    Radio  4  Television 

Broad  casbng 
513200    Cable  Networks  4  Program 

Distribution 
513300    Telecommunications 

(including  paging,  cellular. 

satellite.  4  omer 

telecommunications) 
Information  Services  and  Data 
Processing  Services 
514100    Information  Services 

fmcluding  news  syndicates. 

lityanes,  4  on-line  information 

services) 
514210    Data  Processing  Services 


Code 

523210    Securities  4  Commodity 

Exchanges 
523900    Ottier  Finarwial  Investment 

Activities  (including  portfolio 

management  4  investment 

advice) 
Insurance  Carriers  and  Related 
Activities 
524140    Direct  Life.  Health.  4  Medical 

Insurance  4  Reinsurance 

Comers 
524150    Direct  Insurance  4 

Reinsurance  (except  Life. 

Health  4  MedicaO  Can-iers 
524210    Insurance  Agencies  4 

Brokerages 
524290    Other  Insurance  Related  * 

Activities 
Funds,  Trusts,  ar)d  Other  Financial 
Vehicles 
525100    Insurance  4  Employee  Benefit 

Funds 
525910    Open-End  Investment  Funds 

(Fomi1120-RIC) 
525920    Toists,  Estates.  4  Agency 

Accounts 
525930    Real  Estate  Investment  Trusts 

(Fonn  1120-REIT) 
525990    Other  Financial  Vehicles 


Finance  and  Insurance 

Depository  Credit  Intermediation 

522 1 1 0    Commercial  Banking 
522120    Savings  Institutions 
522130    Cred't  Unions 
522190    Other  Depository  Credit 

Intermediation 
Nondepository  Credit  Intermediation 
522210    Credit  Card  Issuing 
522220    Sales  Financing 

522291  Consumer  Lending 

522292  Real  Estate  Credit  (including 
mortgage  bankers  4 
onginators) 

522293  International  Trade  Financing 

522294  Secondary  Market  Financing 
522298    All  Other  Nondepository 

Credit  Intermediation 
Activities  Related  to  Credit 
Intermediation 
522300    Activities  Related  to  Credit 

Intermediation  (including  loan 

brokers) 
Securitie*,  Commodity  Contracts, 
and  Other  FinaiKial  Inveatments  and 
Related  Activities 
523110    Investment  Banking  4 

Securities  Dealing 
523120    Securities  Brokerage 
523130    Commodity  Contracts  Dealing 
523140    Commodity  Contracts 

Brokerage 


Real  Estate  and  Rental  and 
Leasing 

Real  Estate 

531110    Lessors  of  Residential 

Buildings  4  Dwellings 
531120    Lessors  of  Nonresidential 

Buildings  (except 

Miniwarehouses) 
531130    Lessors  of  Miniwarehouses  4 

Self-Storage  Units 
531 190    Lessors  of  Other  Real  Estate 

Property 
531210    Offices  of  Real  Estate  Agents 

4  Brokers 
531310    Real  Estate  Property 

Managers 
531320    Offices  of  Real  Estate 

Appraisers 
531390    Other  Activities  Related  to 

Real  Estate 
Rental  and  Leasing  Services 
532100    Automotive  Equipment  Rental 

4  Leasing 
532210    Consumer  Electronics  4 

Appliances  Rental 
532220    Formal  Wear  4  Costume 

Rental 
532230    Video  Tape  4  Disc  Rental 
532290    Other  Consumer  Goods 

Rental 
532310    General  Rental  Centers 
532400    Commercial  4  Industrial 

Machinery  4  Equipment 

Rental  4  Leasing 
Lessors  of  Nonfinancial  Intangible 
Assets  (except  copyrighted  works) 
533110    Lessors  of  Nonfinancial 

Intangible  Assets  (except 

copynghted  works) 


Professional,  Scientific,  and 
Technical  Services 
Legal  Servicas 

541110    Offices  of  Lawyers 
54 1 1 90    Other  Legal  Services 
Accounting,  Tax  Preparation, 
Bookkeeping,  and  Payroll  SenriCM 
54121 1    Offices  of  Certified  Public 
Accountants 

541213  Tax  Preparation  Servces 

541214  Payroll  Services 
541219    Other  Accounting  Services 
Architectural,  Engineering,  and 
Related  Services 

541310    Architectural  Services 
541320    Landscape  Architecture 

Services 
541330    Engineering  Services 
541340    Drafting  Services 
541350    BuiWing  Inspection  Services 
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Code 

541360    Geophysical  Surveying  & 

Mapping  Services 
541370    Surveying  &  Mapping  (except 

Geophysical)  Slices 
541380    Testing  Laboratories 
Specialized  Design  Service* 
541400    Specialized  Design  Services 

(Including  interior,  Industrial. 

graphic,  &  fashion  design) 
Computer  Systems  Design  and 
Related  Services 

541511  Custom  Computer 
Programming  Services 

541512  Computer  Systems  Design 
Services 

541513  Computer  Facilities 
Management  Services 

541519    Other  Computer  Related 
Services 

Other  Professional,  Scientific,  artd 

Technical  Services 

541600    Management,  Scientific,  & 

Technical  Consulting  Services 
541700    Scientific  Research  & 

Development  Services 
541800   Advertising  &  Related 

Services 
541910    Marketing  Research  &  Public 

Opinion  Polling 
541920    Photographic  Services 
541930   Translation  &  Interpretation 

Services 
541940    Veterinary  Services 
541990    All  Other  Professional, 

Scientific,  &  Technical 

Services 


Management  of  Companies 
(Holding  Companies) 

551 1 1 1  Offices  of  Bank  Holding 
Companies 

551 1 12  Offices  of  Other  Holding 
Companies 


Administrative  and  Support 
and  Waste  Management  and 
Remediation  Services 

Administrative  and  Support  Services 

561 1 10    Office  Administrative  Services 
561210    Facilities  Support  Services 
561300    Employment  Services 
561410    Document  Preparation 

Services 
561420    Telephone  Call  Centers 
561430    Business  Service  Centers 

(Including  private  mall  centers 

&  copy  shops) 
561440    Collection  Agencies 
561450    Credit  Bureaus 
561490    Other  Business  Support 

Services  (including 

repossession  services,  court 

reporting,  &  stenotype 

services) 


Code 

561500    Travel  Arrangement  & 

fteservation  Services 
561600    Investigation  &  Security 

Services 
561 71 0    Exterminating  &  Pest  Control 

Services 
561720    Janitorial  Services 
561730    Landscaping  Services 
561740    Carpet  4  Upholstery  Cleaning 

Services 
561790    Other  Services  to  Buildings  & 

Dwellings 
561900    Other  Support  Services 

(Inckjding  packaging  & 

latieling  services,  i 

convention  4  trade  show 

organizers) 

Waste  Management  and 
Remediation  Services 
562CKX)    Waste  Management  4 
Remediation  Servx»s 


Educational  Services 

6 1 1 000    Educational  Services 

(including  schools,  colleges,  4 
universities) 


Health  Care  and  Social 
Assistance 

Offices  of  Ptiysidans  and  Dentists 

621 1 1 1  Offices  of  Physicians  (except 
mental  health  specialists) 

621112  Offices  of  Physicians,  Mental 
Health  Specialists 

621210    Offices  of  Dentists 
Offices  of  Ottier  Health  Practitioners 
621310    Offices  of  Chiropractors 
621320    Offices  of  Optometnsts 
621330    Offices  of  Mental  Health 

Practitioners  (except 

Physicians) 
621340    Offices  of  Physical, 

Occupationa:  4  Speech 

Therapists.  4  Audiologists 
621391    Offices  of  Podiatnsts 
621399    Offices  of  All  Other 

Miscellaneous  Health 

Practitioners 

Outpatient  Care  Centers 

621410    Family  Planning  Centers 
621420    Outpatient  Mental  Health  4 
Substance  Abuse  Centers 

621491  HMO  Medical  Centers 

621492  Kidney  Dialysis  Centers 

621493  Freestand™  Ambulatory 
Surgical  4  Emergency 
Centers 

621498    All  Other  Outpatient  Care 

Centers 
Medical  and  Diagnostic  Laboratories 
621510    Medical  4  Diagnostic 

Laboratories 
Home  Health  Care  Services 
621610    Home  Health  Care  Services 


Code 

Other  Ambulatory  Health  Care 
Services 

621900    Other  Ambulatory  Health  Care 

Services  (Including 

ambulance  services  4  blood 

4  organ  banks) 
Hospitals 
622000    HospiUls 
Nursing  and  Residential  Care 
Facilities 
623000    Nursing  4  Residential  Care 

Facilities 
Social  Assistance 
624100    Indlvkjual  4  Family  Services 
624200    Community  Food  4  Housing, 

4  Emergency  4  Other  Relid 

Services 
624310    Vocational  Rehabilitation 

ServKes 
624410    Child  Day  Care  Services 


Arts,  Entertainment,  and 
Recreation 

Performing  Arte,  Spectator  Sports, 
ar>d  Related  Industries 

71 1 ICX)  .  Performing  Arts  Companies 

711210    Spectator  Sports  (including 
sports  clubs  4  racetracks) 

71 1300    Prorxiters  of  Performing  Arts, 
Sports,  4  Similar  Events 

711410    Agents  4  Managers  for 

Artisfs,  Athletes.  Enlertairiers, 
4  Other  Pubhc  Figures 

711510    Independent  Artists,  Writers, 
4  Performers 

Museums,  Hwtorical  Sites,  and 

Similar  Institutions 

712100    Museums,  Historical  Sites.  4 
Similar  Institutions 

Amusement,  Gambling,  and 

Recreation  Industries 

713100    Amusement  Parks  4  Arcades 

713200    Gambling  Industnes 

713900    Other  Amusement  4 
Recreation  Industries 
(including  golf  courses,  skiing 
facilities,  mannas,  fitness 
centers.  4  bowling  centers) 


Accommodation  and  Food 

Services 

Accommodation 

72 1 1 1 0   Hotels  (except  casino  hotels) 

4  Motels 
721120    Casino  Hotels 
721191    Bed  4  Breakfast  Inns 
721 199    All  Other  Traveler 

Accommodation 
721210    RV  (Recreational  Vehicle) 

Parks  4  Recreational  Camps 
721310    Rooming  4  Boarding  Houses 


Code 

Food  Service*  and  Drinking  Places 

722110    Full-Service  Restaurants 
722210    Limited-Service  EaUng  Places 
722300    Special  Food  Services 
(Including  food  service 
contractors  4  caterers) 
722410    Drinking  Places  (Ateohdic 


Other  Services 

Repair  and  Maintenance 
811110    Automotive  Mecnarwcal  4 

Electncal  RepaK  4 

Maintenance 
811120    Automotive  Body,  Pamt. 

Interior,  4  Glass  Repair 
811190    Other  Automotive  Repair  & 

Maintenance  (including  oil 

change  4  lubrication  shops  4 

car  washes) 
811210    Electronic  4  Precision 

Equipment  Repair  4 

Mainter^arKe 
811310    Commercial  4  Industrial 

Machinery  4  Equipment 

(except  Automotive  4 

Electronic)  Repar  4 

fklaintenance 
81 1410    Home  4  Gartlen  Equipment  4 

Appliance  Repair  4 

Maintenance 
81 1420    Reupholstery  4  Furniture 

Repair 
811430    Footwew  4  Leather  Goods 

Repair 
811490    Other  Personal  4  HousehoM 

Goods  Repair  4  Maintenance 
Personal  and  Laundry  Service* 

812111  Barbershops 

812112  Beauty  Salons 

812113  Nail  Salons 

812190    Other  Personal  Care  Services 

(including  diet  4  weight 

reducing  centers) 
812210    Funeral  Homes  4  Funeral 

Services 
812220    Cemetenes  4  Crematories 
812310    Coin-Operated  Laundries  4 

Orycleaners 
812320    Drydeaning  4  Laundry 

Servicas  (except 

Coin-Operated) 
812330    Linen  4  Uniform  Supply 
812910    Pet  Care  (except  Vetennary) 

Services 
812920    Pholofmishing 
812930    Parking  Lots  4  Garages 
812990    All  Other  Personal  Services 
Retigious,  Qrantmaking.  Civic, 
Professional,  mni  Similar 
Organizations 
813000    Fteligious,  Qrantmaking,  Civic, 

Professior^,  4  Similiar 

Organizations 
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1999  -  Insurance  Information 
Instructions  for  Schedule  A  (Form  5500) 


nMal 
oliu 


GenMal  Instructions 


Who  Mutt  File 
Schedule  A,  Insurance  Information,  must  be  attached  to  the 
Fomi  3500  filed  for  every  defined  benefit  pension  plan,  defined 
contribution  pension  plan,  and  welfare  benefit  plan  if  any  benefits 
under  (he  plan  are  provided  by  an  Insurance  company, 
insurance  service,  or  other  similar  organization  (such  as  Blue 
Cross,  Blue  Shield,  or  a  health  maintenance  organization).  (This 
indud0s  investments  with  insurance  companies  such  as 
guaratiteed  investment  contracts  (GICs).) 

For  example,  if  Form  5500  lines  9a(1),  9a(2),  9b(1),  or  9b(2) 
Is  che<tked,  indicating  that  either  the  plan  funding  an-angement 
or  plal  benefit  arrangement  includes  an  account,  policy,  or 
contrail  with  an  insurance  company  (or  similar  organization),  at 
least  dne  Schedule  A  (Form  5500)  would  be  required  to  be 
attach  Id  to  the  Form  5500  filed  for  a  pension  or  welfare  plan  to 
provide  infomnation  concerning  the  contract  year  ending  with  or 
within  the  plan  year. 

In  addition.  Schedules  A  must  be  attached  to  a  Form  5500 
filed  fcr  GIAs,  MTIAs,  and  103-12  lEs  for  each  insurance  or 
annuitr  contract  held  in  the  MTIA,  or  103-12  IE  or  by  the  GIA. 
See  tfie  Form  5500  instructions  for  specific  requirements  for 
GIAs,  ^^IAs,  and  103-12  lEs. 

Do  not  file  Schedule  A  if:  (1)  the  contract  Is  an  Administrative 
Servi<is  Only  (ASO)  contract;  (2)  the  Form  5500  is  being  filed 
for  a  rfan  partiapating  in  an  MTIA  or  103-12  IE  for  which  a  Form 
5500  «  being  filed  that  reports  the  contract  on  a  Schedule  A  filed 
with  tHe  MTIA  or  103-12  IE  Form  5500;  or  (3)  the  Fomi  5500  is 
being  iled  for  a  plan  that  covers  only;  (A)  an  individual  or  an 
Individ  jal  and  his  or  her  spouse  who  wholly  own  a  trade  or 
busin«  ss,  whether  incorporated  or  unincorporated;  or  (B) 
partne  rs,  or  partners  and  one  or  more  of  the  partner's  spouses 
in  a  partnership. 

Ch«c(<  the  Schedule  A  box  on  the  Form  5500  (Part  II,  line 
10b(3; ),  and  enter  the  number  attached  in  the  space  provided  if 
one  01  n>ore  Schedules  A  are  attached  to  the  Form  5500. 
important  Reminder:    The  insurance  company  (or  similar 
organization)  is  required  to  provide  the  plan  administrator  with 
the  inhrmation  needed  to  complete  the  return/report,  pursuant 
to  ER  SA  section  103(a)(2).  If  you  do  not  receive  this  information 
in  a  tiinely  manner,  contact  the  insurance  company  (or  similar 
organ  zation).    If  information  is  missing  on  Schedule  A  (Form 
5500}  due  to  a  refusal  to  provide  this  information,  note  this  on 
the  St  •fyedule  A. 

Spec  ific  Instructions 

Infomation  entered  on  Schedule  A  (Form  5500)  should  pertain 
to  the  insurance  contract  or  policy  year  ending  with  or  within  the 
plan  ^ear  (for  reporting  purposes,  a  year  cannot  exceed  12 
mont(s). 

Exi  imple:  If  an  insurance  contract  year  begins  on  July  1  and 
ends  on  June  30,  and  the  plan  year  begins  on  January  1,  and 
ends  Ion  December  31 ,  the  information  on  the  Schedule  A 
attacred  to  the  1999  Form  5500  should  be  for  the  Insurance 
contriict  year  ending  on  June  30,1999. 
Exc<  ption:   If  the  insurance  company  maintains  records  on  the 
t>asis  of  a  plan  year  rather  than  a  policy  or  contract  year,  the 
inforrhation  entered  on  Schedule  A  (Form  5500)  may  pertain  to 
the  pan  year  instead  of  the  policy  or  contract  year 

Inc  ude  only  the  contracts  issued  to  the  plan,  GIA,  MTIA  or 
103-12  IE  for  which  the  Form  5500  is  being  filed. 
Linrn  A,  B,  0,  and  D.  This  information  should  be  the  same  as 
repor  ed  in  Part  II  of  the  Form  5500  to  which  this  Schedule  A  is 
attaci  led. 


Pa0i2O 


Part  I  -  Information  Concerning  Insurance  Contract 
Coverage,  Fees,  and  Commissions 
Line  1(c).  Enter  the  code  number  assigned  by  the  National 
Association  of  Insurance  Commissioners  (NAIC)  to  the 
insurance  company.  If  none  has  been  assigned,  enter  zeros 
(-0-)  in  the  spaces  provided. 

Line  1(d).  If  individual  policies  with  the  same  earner  are 
grouped  as  a  unit  for  purposes  of  this  report,  and  the  group  does 
not  have  one  identification  number,  you  may  use  the  contract 
or  identification  number  of  one  of  the  individual  contracts 
provided  this  number  is  used  consistently  to  report  these 
contracts  as  a  group  and  the  plan  administrator  maintains  the 
records  necessary  to  disclose  all  the  individual  contract  numbers 
in  the  group  upon  request.  Use  separate  Schedules  A  to  report 
individual  contracts  that  cannot  be  grouped  as  a  unit. 
Line  1(e).  Since  plan  coverage  may  fluctuate  during  the  year, 
the  administrator  should  estimate  the  number  of  persons  that 
were  covered  by  the  contract  at  the  end  of  the  policy  or  contract 
year.  Where  contracts  covering  Individual  employees  are 
grouped,  compute  entries  as  of  the  end  of  the  plan  year. 
Lines  1(f)  and  (g).  Enter  the  beginning  and  ending  dates  of  the 
policy  year  for  the  contract  identified  In  1(d).  Enter  "IM/A"  in  1(f) 
if  separate  contracts  covering  individual  employees  are  grouped. 
Line  2.  Additional  pages  may  be  necessary  to  list  all  persons. 
You  can  get  additional  green  ink  copies  by  calling 
1-aOO-TAX-FORM  (1-800-829-3676). 
Totals.  Enter  the  total  of  all  commissions  and  fees  paid  to 
persons  listed  on  line  2. 

Complete  a  separate  item  (elements  (a)  through  (e))  for  each 
person.  Enter  the  name  and  address  of  the  person  identified  in 
element  (a)  and  complete  elements  (b)  through  (e)  for  each 
person  as  specified  below. 

Element  (b).  Report  all  sales  commissions  regardless  of  the 
identity  of  the  recipient.  Do  not  report  override  commissions, 
salaries,  bonuses,  etc.,  paid  to  a  general  agent  or  manager  for 
managing  an  agency,  or  for  performing  other  administrative 
functions. 

Element  (c).  F^ees  to  be  reported  represent  payments  by 
Insurance  earners  to  agents,  brokers  and  other  persons  for  items 
other  than  commissions  (e.g.,  service  fees,  consulting  fees,  and 
finders  fees).  Fees  paid  by  insurance  carriers  to  persons  other 
than  agents  and  brokers  should  be  reported  here,  NOT  in  Parts 
II  and  III  on  Schedule  A  as  acquisition  costs,  administrative 
charges,  etc.  For  plans,  GIAs,  MTIAs  and  103-12  lEs  required 
to  file  Part  I  of  Schedule  C,  fees  paid  by  employee  benefit  plans 
or  these  DFEs  to  agents,  brokers,  and  other  persons  are  also  to 
be  reported  on  Schedule  C  (Form  5500),  unless  the  only 
compensation  In  relation  to  the  plan  or  DFE  consists  of 
insurance  fees  and  commissions  listed  on  the  Schedule  A. 
Note:   For  purposes  of  line  2,  commissions  and  fees  include 
amounts  paid  by  an  insurance  company  on  the  basis  of  the 
aggregate  value  (e.g.,  policy  amounts,  premiums)  of  contracts 
or  policies  (or  classes  thereof)  placed  or  retained.  The  amount 
(or  pro  rata  share  of  the  total)  of  such  commissions  or  fees 
attnbutable  to  the  contract  or  policy  placed  with  or  retained  by 
the  plan  must  be  reported  in  element  (b)  or  (c),  as  appropriate. 
Element  (e).  Enter  the  most  appropnate  code 

Code   Type  of  Organization 

1  Banking,  Savings  &  Loan  Association,  Credit  Union  or 
other  similar  financial  institution 

2  Trust  Company 

3  insurance  Agent  or  Broker 

4  Agent  or  Broker  other  than  insurance 

5  Third  party  administrator 

6  investment  Company/Mutual  Fund 

7  Investment  Manager/ Adviser 

8  Labor  Union 

9  Foreign  entity  (e.g.,  an  agent  or  broker,  bank,  insurance 
company,  etc.,  not  operating  within  the  jurisdictional 
boundaries  of  the  United  States) 

0  Other 
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Part  II  •  Investment  and  Annuity  Contract  Information 
Line  3.  Enter  the  current  value  of  the  plans  interest  at  year  end 
in  the  contract  identified  on  line  6,  e.g.,  deposit  administration 
(DA),  immediate  participation  guarantee  (IPG),  or  guaranteed 
investment  contracts  (GIC). 

Exception:  Contracts  reportad  on  line  6  need  not  be  included 
on  line  3  if  (1)  the  Sctiedule  A  is  filed  for  a  defined  benefit 
pension  plan  and  tfie  contract  was  entered  into  before  Marcf)  20, 
1992,  or  (2)  tfie  Sctiedule  A  is  filed  for  a  defined  contribution 
pension  plan  and  the  contract  is  a  fully  benefit-responsive 
contract,  i.e.,  it  provides  a  liquidity  guarantee  by  a  financially 
responsible  third  party  of  principal  and  previously  accrued 
interest  for  liquidations,  transfers,  loans,  or  hardship  withdrawals 
initiated  by  plan  participants  exercising  their  rights  to  withdraw, 
borrow,  or  transfer  funds  under  the  terms  of  a  defined 
contribution  plan  that  do  not  include  substantial  restrictions  to 
participants'  access  to  plan  funds. 


Line  5a.  The  rate  information  called  for  here  may  be  fumished 
by  attaching  the  appropriate  schedules  of  current  rates  filed  with 
the  appropriate  state  insurance  department  or  by  providing  a 
statement  regarding  the  basis  of  the  rates.  Enter  "see  attached" 
if  appropriate. 

Lines  6a  through  6f.   Report  contracts  with  unallocated  funds. 
Do  not  include  portions  of  these  contracts  maintained  in 
separate  accounts.  Show  deposit  fund  amounts  rather  than 
experience  credit  records  when  both  are  maintained. 

Part  III  -  Welfare  Benefit  Contract  Information 

Line  7i.   Report  a  stop-loss  insurance  policy  that  is  an  asset  of 
the  plan. 

Note:  Employers  sponsoring  welfare  plans  may  purchase  a  stop 
loss  insurance  policy  with  the  employer  as  the  insured  to 
facilitate  the  employer  in  managing  its  risk  assoaated  with  its 
liabilities  under  the  plan.    These  employer  contracts  with 
premiums  paid  exclusively  out  of  the  employer's  general  assets 
without  any  employee  contributions  generally  are  not  plan  assets 
and  are  not  reportable  on  Schedule  A. 
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Generiil  Instructions 

Who  Mjst  File 

The  em  jloyer  or  plan  administrator  of  a  defined  benefit  plan  that 
is  subja  :t  to  the  minimum  funding  standards  (see  Code  section 
412  anc  Part  3  of  Title  I  of  ERISA)  must  file  this  schedule  as  an 
attachment  to  the  Form  5500  or  Form  5500-EZ.  The  Schedule 
B  does  not  have  to  be  filed  if  Fonn  5500-EZ  is  not  required  to 
be  filed  (in  accordance  with  the  instructions  for  Form  5500-EZ); 
howeva  r,  the  funding  standard  account  for  the  plan  must 
continuK  to  be  maintained,  even  if  the  Schedule  B  is  not  filed. 

Check  the  Schedule  B  box  on  the  Form  5500  (Part  II,  line 
1 0a(3))  if  a  Schedule  B  is  attached  to  the  Form  5500. 

Lines  A  through  E  and  G  (most  recent  enrollment  number) 
must  bj  completed  for  ALL  plans.  If  the  Schedule  B  is  attached 
to  a  Foim  5500,  lines  A,  B,  C  and  D  should  include  the  same 
information  as  reported  in  Part  II  of  the  Form  5500. 

Check  the  box  in  line  F  if  the  plan  has  100  or  fewer 
participants  in  the  prior  plan  year.  A  plan  has  1 00  or  fewer 
participfints  in  the  prior  plan  year  only  if  there  were  1 00  or  fewer 
participants  (both  active  and  nonactive)  on  each  day  of  the 
preceding  plan  year,  taking  into  account  participants  in  all 
defined  benefit  plans  maintained  by  the  same  employer  (or  any 
member  of  such  employer's  controlled  group)  who  are  also 
employees  of  that  employer  or  member.  Nonactive  participants 
irKiude  vested  terminated  and  retired  employees. 

All  defined  benefit  plans,  regardless  of  size  or  type,  must 
comple  e  and  file  Part  I.  Part  II  must  be  filed  for  all  plans  other 
than  th(  )se  specified  in  1  and  2  below: 

1.  Part  II  should  not  be  filed  for  multiemployer  plans  for  which 
box  2  II I  line  E  is  checked. 

2.  F  art  II  should  not  be  filed  for  plans  that  have  100  or  fewer 
participitnts  in  the  prior  plan  year  as  described  above. 

In  ac  dition,  please  note  that  "TRA  '97"  refers  to  the  Taxpayer 
Relief  /  iCt  of  1997,  "RPA  '94"  refers  to  the  Retirement  Protection 
Act  of  ■  994  and  that  "OBRA  '87  "  refers  to  the  Omnibus  Budget 
Reconciliation  Act  of  1987. 

Note:    f1)  For  split-funded  plans,  the  costs  and  contributions 
reporte  -i  on  Schedule  B  should  include  those  relating  to  both 
trust  fupds  and  insurance  earners.  (2)  For  plans  with  funding 
standatd  account  amortization  charges  and  credits  see  the 
instruciions  for  lines  9c,  9j,  12j,  and  13i,  as  applicable,  regarding 
attachr,  lent. 

Stateir  ent  t>y  Enrolled  Actuary 
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eirolled  actuary  must  sign  Schedule  B.  The  signature  of 
enrplled  actuary  may  be  qualified  to  state  that  it  is  subject  to 
qualifications.  See  Income  Tax  Regulations  section 
i-1(d)  for  permitted  qualifications.  If  the  actuary  has  not 
rellected  any  final  or  temporary  regulation,  revenue  ruling 
nofi<  e  promulgated  under  the  statute  in  completing  the 
Schedi  le  B,  check  the  box  on  the  last  line  of  page  1 .  If  this  box 
chequed,  indicate  on  an  attachment  whether  an  accumulated 
deficiency  or  a  contribution  that  is  not  wholly  deductible 
lesult  if  the  actuary  had  fully  reflected  such  regulation, 
ruling  or  notice.   A  stamped  or  machine  produced 
signature  is  not  acceptable.  The  most  recent  enrollment  number 
b}  entered  in  line  G.  In  addition,  the  actuary  may  offer  any 
c  jmments  related  to  the  information  contained  in  Schedule 


Attach  inents 

All  atta  :hments  to  the  Schedule  B  must  be  property  identified, 
and  must  include  the  name  of  the  plan,  plan  sponsor's  BIN,  and 
plan  m  imber  Put  "Schedule  B"  and  the  line  item  to  which  the 
schedi,  le  relates  at  the  top  of  each  attachment.  When 
assem  jling  the  package  for  filing,  you  can  place  attachments  for 
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a  schedule,  either  directly  behind  that  schedule  or  at  the  end  of 
the  filing. 

Specific  Instructions  for  Part  I 

Line  1 .  All  entries  must  be  reported  as  of  the  valuation  date. 
Line  la.  Actuarial  Valuation  Date.  The  valuation  for  a  plan 
year  may  be  as  of  any  date  in  the  plan  year,  including  the  first- 
or  last  day  of  the  plan  year.  Valuations  must  be  performed  within 
the  period  specified  by  ERISA  section  103(d)  and  Section 
412(c)(9). 

Line  1b(1).  Current  Value  of  Assets.  Enter  the  cun'ent  value 
of  assets  as  of  the  valuation  date.  The  cun'ent  value  is  the  same 
as  the  fair  market  value.  Do  not  adjust  for  items  such  as  the 
existing  credit  balance  or  the  outstanding  balances  of  certain 
amortization  bases.  Contributions  designated  for  1999  should 
not  be  included  in  this  amount.  Note  that  this  entry  may  be 
different  than  the  entry  in  line  2a.  Such  a  difference  may  result, 
for  example,  if  the  valuation  date  is  not  the  first  day  of  the  plan 
year,  or  if  insurance  contracts  are  excluded  from  assets  reported 
on  line  1b(1)  but  not  on  line  2a. 

Rolkjver  amounts  or  other  assets  held  in  individual  accounts 
that  are  not  available  to  provide  defined  t)enefits  under  the  plan 
should  not  be  included  on  line  1(b)(1)  regardless  of  whether  they 
are  reported  on  the  1999  Schedule  H  (Form  5500)  (line  11, 
column  (a))  or  Schedule  I  (Form  5500)  (line  1c,  column  (a)),  or, 
alternatively,  the  1999  Form  5500-EZ  (line  11a,  column  (a):  total 
assets  at  the  beginning  of  the  year).  Additionally,  asset  and 
liability  amounts  must  be  determined  in  a  consistent  manner. 
Therefore,  if  the  value  of  any  insurance  contracts  have  been 
excluded  from  the  amount  reported  on  line  1b(1),  liabilities 
satisfied  by  such  contracts  should  also  be  excluded  from  the 
liability  values  reported  on  lines  1c(1),  1c(2).  1d(2),  and  1d(3). 
Line  1b(2).  Actuarial  Value  of  Assets.  Enter  the  value  of 
assets  determined  in  accordance  with  Code  section  412(c)(2) 
or  ERISA  section  302(c)(2).  Do  not  adjust  for  items  such  as  the 
existing  credit  balance  or  the  outstanding  balances  of  certain 
amortization  bases,  and  do  not  include  contributions  designated 
for  1999  in  this  amount. 

Line  1c(1).  Accrued  Lial>ility  for  Immediate  Gain  Methods. 
Complete  this  line  only  if  you  use  an  immediate  gain  method 
(see  Rev.  Rul.  81-213,  1981-2  C.B.  101.  for  a  definition  of 
immediate  gain  method). 

Lines  1c(2)(a),  (b),  and  (c).  Information  for  Plans  Using 
Spread  Gain  Methods.  Complete  these  lines  only  if  you  use  a 
spread  gain  method  (see  Rev.  Rul.  81-213  for  a  definition  of 
spread  gain  method). 

Line  1c(2)(a).  Unfunded  Liability  for  Methods  with  Bases. 
Complete  this  line  only  if  you  use  the  frozen  initial  liability  or 
attained  age  normal  cost  method. 

Lines  1c(2Kb)  and  (c).  Entry  Age  Normal  Accrued  Liability 
and  Normal  Cost.  For  spread  gam  methods,  the  full  funding 
limitation  is  calculated  using  the  entry,  age  nomnal  method  (see 
Rev.  Rul.   81-13,  1981-1  C.B.  229). 
Line  1d(1).  Amount  Excluded  from  Current  Liability.   In 
computing  current  liability  for  purposes  of  Code  section  412(1) 
(but  not  for  purposes  of  section  412(c)(7)),  certain  service  is 
disregarded  under  Code  section  412(1)(7)(D)  and  ERISA  section 
302(d)(7)(D).  If  the  plan  has  participants  to  whom  those 
provisions  apply,  only  a  percentage  of  the  years  of  service 
before  such  individuals  became  participants  in  the  plan  is  taken 
into  account.  Enter  the  amount  excluded  from  "RPA  '94"  current 
liability.  If  an  employer  has  made  an  election  under  section 
412(l)(7)(D)(iv)  not  to  disregard  such  service,  enter  zero.  Note 
that  such  an  election,  once  made,  cannot  be  revoked  without  the 
consent  of  the  Secretary  of  the  Treasury. 
Lines  1d(2Ka)  and  1d(3Ka).  "RPA  '94"  Current  Liability  and 
"OBRA  '87"  Current  Liability.   All  plans  regardless  of  the 
number  of  participants  must  provide  the  information  indicated  in 
accordance  with  these  instructions.  The  interest  rate  used  to 
compute  the  "RPA  '94"  current  liability  must  be  in  accordance 
with  guidelines  issued  by  the  IRS,  using  the  90%  to  105% 
interest  rate  corridor  of  Code  section  412(l)(7)(C)(i)  for  plan 
years  beginning  in  1999. 

Instructions  for  Schedule  B  (Form  5500) 


Federal  Register / Vol.  65,  No.  22 / Wednesday.  February  2,  2000 /Notices 


5107 


The  "RPA  '94"  current  liability  must  be  computed  using  the 
1983  G.A.M.  mortality  table  for  non-disabled  lives  published  in 
Rev.  Rul.  95-28,  1995-1  C.B.  74,  and  may  be  computed  taking 
into  account  the  mortality  tables  for  disabled  lives  published  in 
Rev.  Rul.  96-7,  1996-1  C.B.  59.  The  "OBRA  ■87"  current  liability 
is  the  current  liability  as  defined  in  Code  section  412(l)(7),  but 
computed  without  regard  to  the  limitation  on  the  interest  rale  and 
prescribed  mortality  tables  provided  in  section  412(I)(7)(C)  as 
enacted  by  "RPA  '94."  See  Q&A-9(1)  of  Rev.  Rul.  96-21,  1996-1 
C.B.  64,  for  the  specific  circumstances  under  which  the  "OBRA 
'87"  current  liability  interest  rate  may  be  different  from  the  "RPA 
'94"  current  liability  interest  rate. 

Each  other  actuarial  assumption  used  in  calculating  the  "RPA 
'94"  and  "OBRA  '87"  current  liabilities  must  be  the  same 
assumptions  used  for  calculating  other  costs  for  the  funding 
standard  account.  See  Notice  90-11,  1990-1  C.B.  319.  The 
actuary  must  take  into  account  rates  of  early  retirement  and  the 
plan's  early  retirement  and  turnover  provisions  as  they  relate  to 
benefits,  where  these  would  significantly  affect  the  results. 
Regardless  of  the  valuation  date.  "RPA  '94"  and  "OBRA  '87" 
current  liabilities  are  computed  taking  into  account  only  credited 
service  through  the  end  of  the  prior  plan  year.  No  salary  scale 
projections  should  be  used  in  these  computations.   Do  not 
include  the  expected  increase  in  current  liability  due  to  benefits 
accruing  during  the  plan  year  reported  in  lines  1d(2)(b)  and 
1d(3){b)  in  these  computations. 

Lines  1d(2Xb)  and  1d(3Kb).  Expected  Increase  in  Current 
Liability.  Enter  the  amounts  by  which  the  "RPA  '94"  and  "OBRA 
'87"  current  liabilities  are  expected  to  increase  due  to  benefrts 
accruing  during  the  plan  year  on  account  of  credited  service 
and/or  salary  changes  for  the  current  year.  One  year's  salary 
scale  may  be  reflected. 

Line  1d(2)(c).  Current  Liability  Computed  at  Highest 
Allowable  Interest  Rate.   Enter  the  current  liability  computed 
using  the  highest  allowable  interest  rate  (105%  of  the  weighted 
average  interest  rate  for  plan  years  beginning  in  1999).  All  other 
assumptions  used  should  be  identical  to  those  used  for  lines 
1d(2)(a)  and  (b).  It  is  not  necessary  to  complete  line  1d(2)(c)  if 
the  plan  is  a  multiemployer  plan  or  if  the  plan  had  100  or  fewer 
participants  in  the  prior  plan  year.  Whether  or  not  a  plan  had  100 
or  fewer  participants  in  the  prior  plan  year  is  determined  in 
accordance  with  the  instructions  under  Who  Must  File.  This  line 
need  not  be  completed  if  the  actuarial  value  of  assets  (line  1  b(2)) 
divided  by  the  "RPA  '94"  cun-ent  liability  (line  1d(2)(a))  is  greater 
than  or  equal  to  90%.  However,  if  this  line  is  not  completed, 
sufficient  records  should  be  retained  so  that  the  current  liability 
amount  that  would  othenvise  have  been  entered  on  this  line  can 
be  computed  at  a  later  time  if  required. 
Lines  1d(2)(d)  and  1d(3Kc).   Do  not  complete  these  lines  if 
Code  section  412(1)  does  not  apply  to  the  plan  for  this  plan  year 
under  Code  sections  412(l)(1),  412(l)(6).  or  412(l)(9). 
Line  1d(2)(d).  Expected  Release  from  "RPA  "SA"  Current 
Liability  for  the  Plan  Year.   If  applicable,  enter  the  expected 
release  from  "RPA  '94"  current  liability  on  account  of 
disbursements  (including  single  sum  distributions)  from  the  plan 
expected  to  be  paid  after  the  valuation  date  but  prior  to  the  end 
of  the  plan  year  (see  also  Q&A-7  of  Rev.  Rul.  96-21).  This  line 
is  applicable  if  the  employer  has  elected  the  Transition  Rule  of 
Code  section  412(l)(11)  for  the  plan  year. 
Line  1d(3)(c).  Expected  Release  from  "OBRA  '87"  Current 
Liability  for  the  Plan  Year.  If  applicable,  enter  the  expected 
release  from  "OBRA  '87"  current  liability  on  account  df 
disbursements  (including  single  sum  distributions)  from  the  plan 
expected  to  be  paid  after  the  valuation  date  but  prior  to  the  end 
of  the  plan  year  (see  also  Q&A-7  of  Rev.  Rul.  96-21). 
Line  1d(4).  Expected  Plan  Disbursements.  Enter  the  anr>ount 
of  plan  disbursements  expected  to  be  paid  for  the  plan  year 
(plans  for  which  the  Transition  Rule  of  section  412(l)(1 1)  is  being 
elected,  see  also  Q&A-8  of  Rev.  Rul.  96-21). 
Line  2.  All  entries  must  be  reported  as  of  the  beginning  of  the 
1999  plan  year.  Lines  2a  and  2b  should  include  all  assets  and 
liabilities  under  the  plan  except  for  assets  and  liabilrties 
attributable  to;  (1 )  rollover  amounts  or  other  amounts  in 
individual  accounts  that  are  not  available  to  provide  defined 

Instructions  for  Sdtedule  B  (Form  5500) 


benefits,  or  (2)  benefits  for  which  an  insurer  has  made  an 
irrevocable  commitment  as  defined  in  29  CFR  4001 .2. 
Line  2a.  Current  Value  of  Assets.  Enter  the  current  value  of 
net  assets  as  of  the  first  day  of  the  plan  year.  Exceal  lor  plans 
with  excluded  assets  as  described  above,  this  entry  should  be 
the  same  as  reported  on  the  1999  Schedule  H  (Form  5500)  (line 
11,  column  (a))  or  Schedule  I  (Form  5500)  (line  1c,  column  (a)), 
or,  alternatively,  the  1999  Fomi  5500-EZ  (line  1  la,  column  (a): 
total  assets  at  the  beginning  of  the  year).  Note  that  contributions 
designated  for  the  1999  plan  year  are  not  included  on  those 
lines. 

Line  2b.  "RPA  '94"  Current  Liability  (beginning  of  plan  year). 

Enter  the  "RPA  '94"  current  liability  as  of  the  first  day  of  the  plan 
year.  Do  not  include  the  expected  increase  in  current  liability  due 
to  benefits  accruing  during  the  plan  year.  See  the  instructions 
for  lines  1d(2)(a)  and  1d(3)(a)  for  actuarial  assumptions  used  in 
determining  "RPA  '94"  current  liability. 

Column  (1) — Enter  the  number  of  participants  and 
beneficiaries  as  of  the  beginning  of  the  plan  year.  It  the  current 
liability  figures  are  derived  from  a  valuation  that  follows  the  first 
day  of  the  plan  year,  the  participant  and  beneficiary  count  entnes 
should  be  denved  from  the  counts  used  in  that  valuation  in  a 
manner  consistent  with  the  derivation  of  the  current  liability 
reported  in  columns  (2)  and  (3). 

Column  (2) — Include  only  the  portion  of  the  current  liability 
attributable  to  vested  benefits. 

Column  (3)— Include  the  current  liability  attributable  to  all 
benefits,  both  vested  and  nonvested. 
Line  2c.  This  calculation  is  required  under  ERISA  section 
1 03(d)(1 1 ).  Do  not  complete  if  line  2a  divided  by  line  2b(4), 
column  (3),  is  70%  or  greater. 

Line  3.  ContrilMJtions  Made  to  Plan.  Show  all  employer  and 
employee  contributions  for  the  plan  year.  Include  employer 
contributions  made  not  later  than  2V2  months  (or  the  later  date 
allowed  under  Code  section  412(c)(10)  and  ERISA  section 
302(c)(10))  after  the  end  of  the  plan  year.  Show  only 
contributions  actually  made  to  the  plan  by  the  date  Schedule  B 
is  signed.  Certain  employer  contributions  must  be  made  in 
quarteriy  installments.  See  Code  section  412(m).  Note  that 
contributions  that  are  made  to  meet  the  liquidity  requirement  of 
Code  section  412(m)(5)  should  be  reported. 

Add  the  amounts  in  both  columns  (b)  and  (c)  and  enter  both 
results  on  the  total  line.  All  contributions  must  be  credited  toward 
a  particular  plan  year. 

Line  4a.  Quarterly  Contributions.  In  accordance  with"  RPA 
'94",  only  plans  that  have  a  funded  current  liability  percentage 
(as  provided  in  Rev.  Rul.  95-31,  1995-1  C.B.  76)  for  the 
preceding  plan  year  of  less  than  1 00  percent  are  subject  to  the 
quarteriy  contribution  requirement  of  Code  section  412(m)  and 
ERISA  section  302(e).  For  1999,  the  funded  current  liability 
percentage  for  the  preceding  plan  year  is  equal  to  line  1  b(2) 
(actuarial  value  of  assets)  divided  by  line  1d(2)(a)  ('  RPA  '94" 
current  liability),  both  lines  as  reported  on  the  1998  Schedule  B 
(Q&A-3,  4  and  5  of  Rev.  Rul.  95-31,  also  provkJe  guidance  on 
this  computation). 

Line  4b.  Multiemployer  plans,  plans  with  funded  cun-ent  liability 
percentages  (as  provided  in  Code  section  4l2(m)(1))  of  100 
percent  or  more  for  the  preceding  plan  year,  and  plans  that  on 
every  day  of  the  preceding  plan  year  had  100  or  fewer 
participants  (as  defined  under  Who  Must  File)  are  not  subject  ' 
to  the  liquidity  requirement  of  Code  section  412(m)(5)  and 
ERISA  section  302(e)(5)  and  should  not  complete  this  line.  See 
Q&A's  7  through  17  of  Rev.  Rul.  95-31  for  guidance  on  the 
liquidity  requirement.  Note  that  a  certification  by  ttie  enrolled 
actuary  must  be  attached  if  the  special  rule  for  nonrecurnng 
circumstances  is  used  (see  Code  sectkjn  412(m)(5)(E)(ii)(ll)  and 
Q&A-13of  Rev.  Rul.  95-31). 

If  the  plan  has  a  liquidity  shortfall  for  any  quarter  of  the  plan 
year  (see  Q&A-10  of  Rev.  Rul.  95-31),  enter  the  amount  of  the 
liquidity  shortfall  for  each  such  quarter.  If  the  plan  was  subject 
to  the  liquidity  requirement,  but  did  not  have  a  liquidity  shortfall, 
enter  zero.  File  Form  5330,  Return  of  Excise  Taxes  Related  to 
Employee  Benefit  Plans,  wrth  the  IRS  to  pay  the  10%  excise 
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tax(es)  [  there  is  a  failure  to  pay  the  liquidity  shortfall  by  the 
requirec  due  date,  unless  a  waiver  of  the  10%  tax  under  Code 


section 
Lines. 

used.  If 
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»971(0  has  been  granted 

IVctuarial  Cost  Method.  Enter  only  the  primary  method 
ui^v.  ..  Ihe  plan  uses  one  actuarial  cost  method  in  one  year  as 
the  basis  of  establishing  an  accrued  liability  for  use  under  the 
frozen  inttial  liability  method  in  subsequent  years,  answer  as  if 
the  frozjn  initial  liability  method  was  used  in  all  years.  The 
projected  unit  credit  method  is  included  in  the  "Accoied  benefit 
(unit  credit)"  category  of  line  5c.  If  a  method  other  than  a  method 
listed  in  lines  5a  through  5g  is  used,  check  the  box  for  line  5h 
and  specify  the  method.  For  example,  if  a  modified  individual 
level  pn>mium  method  for  which  actuarial  gains  and  losses  are 
spread  Bs  a  part  of  future  normal  cost  is  used,  check  the  box  for 
5h  and  descnbe  the  cost  method.  For  the  shortfall  method, 
check  tfie  appropriate  box  for  the  underiying  actuarial  cost 
methodl  used  to  determine  the  annual  computation  charge. 

Charges  in  funding  methods  indude  changes  in  actuarial  cost 
method  changes  in  asset  valuation  method,  and  changes  in  the 
valuatioti  date  of  plan  costs  and  liabilities  or  of  plan  assets. 
Chang«  s  in  the  funding  method  of  a  plan  include  not  only 
change  j  to  the  overall  funding  method  used  by  the  plan  but  also 
change  i  to  each  specific  method  of  computation  used  in 
applyint )  the  overall  method.  Generally,  these  changes  require 
IRS  approval.  If  the  change  was  made  pursuant  to  Rev.  Proc. 
95-51    1995-2  C.B.  430  (as  modified  by  Rev.  Proc.  98-10, 
1998-2  I.R.B.  35  and  Rev.  Proc.  99-45,  1999-49  I.R.B.   603), 
check  '  /es'  in  line  5j.  If  approval  was  granted  by  either  an 
individt  al  ruling  letter  or  a  class  ruling  letter  for  this  plan,  enter 
the  dal(  of  the  applicable  mling  letter  in  line  5k.  Note  that  the 
plan  sp  snsor's  agreement  to  a  change  in  funding  method  (made 
pursuant  to  Rev.  Proc.  95-51  or  a  class  ruling  letter)  should  be 
reporte  J  on  line  7  of  Schedule  R  (Form  5500). 
Line  6.  Actuarial  Assumptions.  If  gender-based  assumptions 
are  ustd  in  developing  plan  costs,  enter  those  rales  where 
approp  iate  in  line  6.  Note  that  requests  for  gender-based  cost 
informa  lion  do  not  suggest  that  gender-based  benefits  are  legal. 
If  unise  x  tables  are  used,  enter  the  values  in  both  "finale"  and 
"Femal }"  lines.  Complete  all  blanks.  Check  "t>J/A"  if  not 
applica  }le. 

Attac  h  a  statement  of  actuarial  assumptions  (if  not  fully 
descnb  ed  by  line  6),  and  actuarial  methods  used  to  cateulate  the 
figures  shown  in  lines  1  and  9  (if  not  fully  described  by  line  5). 
Also  attach  a  summary  of  the  principal  eligibility  and  benefit 
provisii  ins  on  which  the  valuation  was  based,  an  identification 
of  ben(  fits  not  included  in  the  valuation,  a  description  of  any 
signific  int  events  that  occurred  dunng  the  year,  a  summary  of 
any  ch  inges  in  principal  eligibility  or  benefit  provisions  since  the 
last  va  uation,  a  descnption  (or  reasonably  representative 
sampU )  of  plan  eariy  retirement  factors,  and  any  change  in 
actuari  il  assumptions  or  cost  methods  and  justifications  for  any 
such  ciange  (see  section  103(d)  of  ERISA). 

Also  include  any  other  information  needed  to  fully  and  fairly 
disctosB  the  actuarial  position  of  the  plan. 
Line  6 1(1).  "RPA  '94"  Current  Liability  Interest  Rate.  Enter 
the  inti  irest  rate  used  to  determine  "RPA  '94"  current  liability. 
For  pl<  n  years  beginning  in  1999,  the  interest  rate  used  must 
not  fall  outside  the  conidor  of  90%  to  105%  of  the  weighted 
averac  a  interest  rate  (See  Code  section  412(l)(7)(C)(i)).  The 
rate  u)  ed  must  be  in  accordance  with  the  guidelines  issued  by 
the  IR;>.  See  Notice  90-11  and  Rev.  Rul.  96-21.   Enter  rale  to 
the  nejrest  .01  percent. 

Line  6  »<2).  "OBRA  'iT'  Current  Liability  Interest  Rate.  Enter 
the  int  jrest  rate  used  to  detennine  "OBRA  87"  current  liability. 
The  in  erest  rate  used  must  not  fall  outside  the  corridor  of  90% 
to  110!'o  of  the  weighted  average  interest  rale.  The  rate  used 
must  I  e  in  accordance  with  the  guidelines  issued  by  the  IRS. 
See  N  3tice  90-1 1  and  Rev.  Rul.  96-21 .  Enter  rale  to  the  nearest 
.01  pa 'cent. 

Line  ( b.  Weighted  Average  Retirement  Age.  If  each 
partici  jant  is  assumed  to  retire  at  his/her  normal  retirement  age, 
enter  he  age  specified  in  the  plan  as  normal  retirement  age.  If 
the  nc  TTial  retirement  age  differs  for  individual  participants,  enter 
the  ac  e  that  is  the  weighted  average  normal  retirement  age;  do 


not  enter  "NRA."  Othenwise,  enter  the  assumed  retirement  age. 
If  the  valuation  uses  rates  of  retirement  al  various  ages,  enter 
the  nearest  whole  age  that  is  the  weighted  average  retirement 
age.  On  an  attachment  to  Schedule  B,  list  the  rale  of  retirement 
at  each  age  and  describe  the  methodology  used  to  compute  the 
weighted  average  retirement  age,  including  a  description  of  the 
weight  applied  at  each  potential  retirement  age. 
Line  6c.  Check  "Yes,"  if  the  rates  in  the  contract  were  used 
(e.g.,  purchase  rates  at  retirement). 
Line  ed.  Mortality  Table.  The  1983  G.A.M.  mortality  table 
published  in  Rev.  Rul.  95-28  must  be  used  in  the  calculation  of 
"RPA  '94  "  current  liability  for  non-disabled  lives.  The  mortality 
tables  published  in  Rev.  Rul.  96-7  may  be  used  in  the 
cateulation  of  "RPA  '94"  current  liability  for  disabled  lives.  Enter 
the  mortality  table  code  for  non-disabled  lives  used  for  "OBRA 
'87"  current  liability  (see  instructions  for  lines  1d(2)(a)  and 
1d(3)(a))  and  for  valuation  purposes  as  follows: 
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Mortality  Table Code 

1951  Group  Annuity \ 

1971  Group  Annuity  Mortality  (G.A.M.) 2 

1971  Individual  Annuity  Mortality  (I.A.M.) 3 

UP-1984 4 

1983  I.A.M ,"" I 

1983  GAM 6 

1983  G.A.M.  (solely  per  Rev.  Rul.  95-28) 7 

UP-1994 8 

Other 9 

None P 

Code  6  includes  all  sex-distinct  versions  of  the  1983  G.A.M. 
table  other  than  the  table  published  in  Rev.  Rul.  95-28.  Thus, 
for  example.  Code  6  also  would  include  the  1983  G.A.M. 
male-only  table  used  for  males,  where  the  1983  G.A.M. 
male-only  table  with  a  6-year  setback  Is  used  for  females.  Code 
9  includes  mortality  tables  other  than  those  listed  in  Codes  1 
through  8,  including  any  unisex  version  of  the  1983  G.A.M.  table 
including  the  table  published  by  the  Sen/ice  in  Rev.  Rul.  95-6. 
1995-1  C.B.  80. 

Where  an  indicated  table  consists  of  separate  tables  for  males 
and  females,  add  F  to  the  female  table  (e.g.,  IF).  When  a 
projection  is  used  with  a  table,  follow  the  code  with  "P"  and  the 
year  of  projection  (omit  the  year  if  the  projection  is  unrelated  to 
a  single  calendar  year);  the  identity  of  the  projection  scale  should 
be  omitted.  When  an  age  setback  or  set  fonward  is  used,  indicate 
with  "-"  or "+"  and  the  number  of  years.  For  example,  if  for 
females  the  1951  Group  Annuity  Table  with  Projection  C  to  1971 
is  used  with  a  5-year  setback,  enter  "1P71-5."  If  the  table  is  not 
one  of  those  listed,  enter  "9"  with  no  further  notation.  If  the 
valuation  assumes  a  maturity  value  to  provide  the 
post-retirement  income  without  separately  identifying  the 
mortality,  interest  and  expense  elements,  under 
"post-retirement,"  enter  on  line  6d  the  value  of  $1 .00  of  monthly 
pension  beginning  at  the  age  shown  on  line  6b,  assuming  the 
nonnal  form  of  annuity  for  an  unmarried  person;  in  this  case 
check  "N/A"  on  lines  6e  and  6f. 
Line  6e.  Valuation  Liability  Interest  Rate.  Enter  the 
assumption  as  to  the  expected  interest  rate  (investment  return) 
used  to  determine  all  the  calculated  values  with  the  exception 
of  current  liability  and  liabilities  determined  under  the  altemative 
funding  standard  account  (see  instructions  for  line  8b).  If  the 
assumed  rate  varies  with  the  year,  enter  the  weighted  average 
of  the  assumed  rate  for  20  years  following  the  valuation  date. 
Enter  rates  to  the  nearest  .01  percent. 

Line  6f.  Expense  Loading.  If  there  is  no  expense  loading,  enter 
-0-.  For  instance,  there  would  be  no  expense  loading  attributable 
to  investments  if  the  rate  of  investment  return  on  assets  is 
adjusted  to  take  investment  expenses  into  account.  If  there  is  a 
single  expense  loading  not  separately  identified  as 
pre-retirement  or  post-retirement,  enter  it  under  pre-retirement 
and  check  "N/A"  under  post-retirement.  Where  expenses  are 
assumed  other  than  as  a  percentage  of  plan  costs  or  liabilities, 
enter  the  assumed  pre-retirement  expense  as  a  percentage  of 
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the  plan's  normal  cost,  and  enter  ttie  post-retirement  expense 
as  a  percentage  of  plan  liabilities.  If  the  normal  cost  of  the  plan 
is  zero,  enter  the  assumed  pre-retirement  expense  as  a 
percentage  of  the  sum  of  the  lines  9c(1)  and  9c(2),  minus  line 
9j.  Enter  rates  to  the  nearest  .1  percent. 
Line  6g.  Annual  Withdrawal  Rates.  Enter  rates  to  the  nearest 
.01  percent.  Enter  the  rate  assumed  for  a  new  entrant  to  the  plan 
at  the  age  shown.  Enter  "S"  befoVfe  the  rate  if  that  rate  is  different 
for  participants  with  the  same  age  but  longer  service.  Enter  II" 
before  the  rate  if  all  participants  of  that  age  are  assumed  to 
experience  the  same  withdrawal  rates,  regardless  of  service. 
Enter  "C"  before  the  rate  if  criteria  other  than  service  apply  to  the 
rates  used. 

Line  6h.  Salary  Scale.  If  a  unifonn  level  annual  rate  of  salary 
increase  is  used,  enter  that  annual  rate.  OthenAfise,  enter  the 
level  annual  rate  of  salary  increase  that  Is  equivalent  to  the 
rate(s)  of  salary  increase  used.  Enter  the  annual  rate  as  a 
percentage  to  the  nearest  .01  percent,  used  for  a  participant 
from  age  25  to  assumed  retirement  age.  If  the  plan's  benefit 
fonnula  is  not  related  to  compensation,  check  "N/A". 
Line  61.  Estimated  Investment  Return.   Enter  the  estimated 
rate  of  return  on  the  actuarial  value  of  plan  assets  for  the  1-year 
period  ending  on  the  valuation  date.  For  this  purpose,  the  rate 
of  return  is  determined  by  using  the  formula  2I/{A  +  B  - 1),  where 
I  is  the  dollar  amount  of  the  investment  return  under  the  asset 
valuation  method  used  for  the  plan,  A  is  the  actuarial  value  of  the 
assets  one  year  ago,  and  B  is  the  actuarial  value  of  the  assets 
on  the  current  valuation  date.  Enter  rates  to  the  nearest  .1 
percent.  If  entering  a  negative  number,  enter  a  minus  sign  "-"  to 
the  left  of  the  number. 

Note:    Use  the  above  formula  even  if  the  actuary  feels  that  the 
result  of  using  the  formula  does  not  represent  ttw  true  estimated 
rate  of  return  on  the  actuarial  value  of  plan  assets  for  the  1-year 
period  ending  on  the  valuation  date.   The  actuary  may  attach  a 
statement  showing  txjth  the  actuary's  estimate  of  the  rate  of 
return  and  the  actuary's  calculations  of  that  rate. 
Line  7.  New  Amortization  Bases  Established.  List  all  new 
amortization  bases  established  in  the  current  plan  year  (prior  to 
the  combining  of  bases,  if  bases  were  combined).  Use  the 
following  table  to  indicate  the  type  of  base  established,  and  enter 
the  appropriate  code  under  Type  of  Base."  List  amortization 
bases  and  charges  and/or  credits  as  of  the  valuation  date.  Bases 
that  are  considered  fully  amortized  because  there  is  a  credit  for 
the  plan  year  on  line  91(4)  should  be  listed.  If  entering  a  negative 
number,  enter  a  minus  sign  "-"  to  the  left  of  the  number. 


Code  Type  of  Amortization  Base 

1  Experience  gain  or  loss 

2  Shortfall  gain  or  loss 

3  Change  in  unfunded  liability  due  to  plan  amendment 

4  Change  in  unfunded  liability  due  to  change  in  actuarial 
assumptions 

5  Change  in  unfunded  liability  due  to  change  in  actuarial  cost 
method 

6  Waiver  of  the  minimum  funding  standard 

7  Switchback  from  alternative  funding  standard  account 

8  Initial  unfunded  liability  (for  new  plan) 

9  155%  current  liability  full  funding  limitation  base 

Line  8a.  Funding  Waivers  or  Extensions.  If  a  funding  waiver 
or  extension  request  is  approved  after  the  Schedule  B  is  filed, 
an  amended  Schedule  B  shouW  be  filed  with  Form  5500  to 
report  the  waiver  or  extension  approval  (also  see  instructions  for 
Iine9m(1)). 

Line  8b.  Alternative  Methods  or  Rules.  Enter  the  appropriate 
code  from  the  table  below  if  one  or  more  of  the  alternative 
methods  or  rules  were  used  for  this  plan  year. 


Code  Method  or  Rule 


1 
2 
3 

4 
5 


Shortfall  method 

Alternative  funding  standard  account  (AFSA) 

Shortfall  method  used  with  AFSA 

Plan  is  in  reorganization  status 

Shortfall  method  used  when  in  reorganization  status 
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Shortfall  Method:  Only  certain  collectively  bargained  plans 
may  elect  the  shortfall  fundirig  method  (see  regulations  under 
Code  section  412).  Advance  approval  from  the  IRS  for  the 
election  of  the  shortfall  method  of  funding  is  NOT  required  if  it 
is  first  adopted  for  the  first  plan  year  to  which  Code  section  412 
applies.  However,  advance  approval  from  the  IRS  is  required  if 
the  shortfall  funding  method  is  adopted  at  a  later  time,  if  a 
specific  computation  method  is  changed,  or  if  the  shortfall 
method  is  discontinued. 

Alternative  Minimum  Funding  Standard  Account:  A 
worksheet  must  be  attached  if  the  alternative  minimum  funding 
standard  account  is  used.  The  worksheet  should  show: 

1.  The  prior  year  altemate  funding  defrciency  (if  any). 

2.  Normal  cost. 

3.  Excess,  if  any,  of  the  value  of  accnjed  benefits  over  the 
market  value  of  assets. 

4.  Interest  on  1 ,  2,  and  3  above. 

5.  Employer  contributions  (total  from  columns  (b)  of  line  3 
of  Schedule  B. 

6.  Interest  on  5  above. 

7.  Funding  deficiency:  if  the  sum  of  1  through  4  above  Is 
greater  than  the  sum  of  5  and  6  above,  enter  the  difference. 

If  the  entry  age  normal  cost  method  was  not  used  as  the 
valuation  method,  the  plan  may  not  switch  to  the  alternative 
minimum  funding  standard  account  for  this  year.  Additionally,  in 
line  3  of  the  wori^sheet,  the  value  of  accrued  benefits  should 
exclude  benefits  accrued  for  the  current  plan  year.  The  market 
value  of  assets  should  be  reduced  by  the  amount  of  any 
contributions  for  the  current  plan  year. 
Reorganization  Status:  Attach  an  explanation  of  the  basis  for 
the  determination  that  the  plan  is  in  reorganization  for  this  plan 
year.  Also,  attach  a  worksheet  showing  for  this  plan  year: 

1 .  The  amounts  considered  contributed  by  employers, 

2.  Any  amount  waived  by  the  IRS, 

3.  The  development  of  the  minimum  contribution  requirement 
(taking  into  account  the  applicable  overburden  credit,  cash-flow 
amount,  contribution  bases  and  limitation  on  required  increases 
on  the  rate  of  employer  contributions),  and 

4.  The  resulting  accumulated  funding  defciency,  if  any, 
whk;h  is  to  be  reported  on  line  9p. 

Line  8c.  All  multiemployer  plans  check  "Uo'.  Plans  other  than 
multiemployer  plans  check  "^es"  only  if  the  plan  is  covered  by 
Title  IV  of  ERISA. 

If  line  8c  is  "Yes"  attach  a  schedule  of  the  active  plan 
participant  data  used  in  the  valuation  for  this  plan  year.  Use  the 
same  size  paper  as  the  Schedule  B  and  the  format  shown  on  the 
next  page  and  label  the  schedule  "Schedule  B,  Line 
8c-Schedule  of  Active  Participant  Data." 

Expand  this  schedule  by  adding  columns  after  the  "5  to  9" 
column  and  before  the  "40  &  up"  column  for  active  participants 
with  total  years  of  credited  service  in  the  following  ranges:  10  to 
14;  15  to  19;  20  to  24;  25  to  29;  30  to  34;  and  35  to  39.  For  each 
column,  enter  the  numtjer  of  active  participants  with  the  specified 
number  of  years  of  credited  service  divided  according  to  age 
group.  For  participants  with  partial  years  of  credited  service, 
round  the  total  numt)er  of  years  of  credited  service  to  the  next 
lower  whole  number. 

Plans  reporting  1 ,000  or  more  active  participants  on  line  2b(3) 
must  also  provide  average  compensation  data.  For  each 
grouping,  enter  the  average  compensation  of  the  active 
participants  in  that  group.  For  this  purpose,  compensation  is  the 
compensation  taken  into  account  for  each  participant  under  the 
plan's  benefit  formula,  limited  to  the  amount  defined  under 
section  401(a)(17)  of  the  Code.  Years  of  credited  sen/tee  are  the 
years  credited  under  the  plan's  benefit  formula.  Do  not  enter  the 
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ined 

Under  1 

YEARS  OF  CREDITED  SERVICE 
1  to  4 

5  to  9                          ) 

J                   40&UP 

A 

Avg. 
No.           Comp. 

Avg. 
No.            Comp. 

Avg.                   { 
No.           Comp.              < 

Avg. 
<             No.        Comp. 
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( 
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up 

S 

avera  je  compensation  In  any  grouping  that  contains  fewer  than 
20  patltcipants. 

If  tl)e  plan  is  a  multiple-employer  plan,  complete  one  or  more 
sche<}ules  of  active-participant  data  in  a  manner  consistent  with 
the  computations  for  the  funding  requirements  reported  on  line 
9.  Sej  the  specific  instructions  for  Lines  9a  through  9q.  For 
exam  jle,  if  the  funding  requirements  are  computed  as  if  each 
partidpating  employer  maintained  a  separate  plan,  attach  a 
sepaitate  schedule  for  each  participating  employer  in  the 
multirtle-employer  plan. 

Line  b.  Shortfall  Method.  Under  the  shortfall  method  of 
funding,  the  normal  cost  in  the  funding  standard  account  is  the 
chars  e  per  unit  of  production  (or  per  unit  of  service)  multiplied 
by  thi  (  actual  number  of  units  of  production  (or  units  of  service) 
that  c  ccurred  during  the  plan  year.  Each  amortization  installment 
in  thfi  funding  standard  account  is  similarly  calculated. 
Line*  9a  through  9q.  Multiple  Employer  Plans.  If  the  plan  is 
a  multiple  employer  plan  subject  to  the  rules  of  Code  section 
413(Q)(4)(A)  for  which  minimum  funding  requirements  are  to  be 
comp  uted  as  if  each  employer  were  maintaining  a  separate  plan, 
complete  one  Schedule  B  for  the  plan.  Also  submit  an 
aftacjiment  completed  in  the  same  format  as  lines  9a  through 
9q  showing,  for  this  plan  year,  for  each  individual  employer 
maintaining  the  plan,  the  development  of  the  minimum 
contribution  requirement  (taking  into  account  the  applicable 
normal  cost,  amortization  charges  and  credits,  and  all  other 
appNable  charges  or  credits  to  the  funding  standard  account 
that  \  /ould  apply  if  the  employer  were  maintaining  a  separate 
plan)  Compute  the  entries  on  Schedule  B,  except  for  the  entries 
on  lires  9a,  9h,  9o,  and  9p,  as  the  sum  of  the  appropriate 
indivi  jual  amounts  computed  for  each  employer.  Compute  the 
entry  on  line  9a  as  the  sum  of  the  prior  year's  funding  deficiency, 
if  an) ,  for  each  individual  employer  and  the  entry  on  line  9p  as 
the  s  jm  of  the  separately  computed  funding  deficiency,  if  any, 
for  the  current  year  for  each  employer.   Credit  balance  amounts 
on  lii  es  9h  and  line  9o  are  separately  computed  in  the  same 
mam  ler.  (Note  that  it  is  possible  for  the  Schedule  B  to  show  both 
a  fur  ding  defiaency  and  a  credit  balance  for  section  41 3(c) 
plan! .  This  could  not  appear  for  other  plans.) 
Line  t  9c  and  9j.  Amortization  Charges  and  Credits.  If  there 
are  i  ny  amortization  charges  or  credits,  attach  a  maintenance 
sche  jule  of  funding  standard  account  bases.  The  attachment 
shoud  clearly  indicate  the  type  of  base  (i.e.,  original  unfunded 
liabil  ty,  amendments,  actuarial  losses,  etc.),  the  outstanding 
balance  of  each  base,  the  number  of  years  remaining  in  the 
amoitization  period,  and  the  amortization  amount.  If  bases  were 
comi  lined  in  the  current  year,  tfie  attachment  should  show 
infer  nation  on  bases  both  prior  to  and  after  the  combining  of 
bas€S. 
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The  outstanding  balance  and  amortization  charges  and  credits 
must  be  calculated  as  of  the  valuation  date  for  the  plan  year. 
Line  9c<1).  155%  Current  Liability  Full  Funding  Limitation 
Base.  If  a  credit  was  entered  on  line  91(5)  on  the  prior  year's 
Schedule  B,  establish  a  new  base  equal  to  the  amount  of  the 
credit  (increased  with  interest  to  the  current  valuation  date  at  the 
valuation  rate)  and  amortize  the  base  over  a  20-year  period  at 
the  valuation  rate. 

Note:   For  any  such  base  remaining  at  the  end  of  the  1998  plan 
year,  the  remaining  amortization  period  is  20  years  minus  the 
number  of  years  since  the  base  was  established. 
Line  9c(2).  Amortization  for  funding  waivers  must  be  based  on 
the  interest  rate  provided  in  Section  412(d)  ("mandated  rate"). 
Line  9d.  Interest  as  Applicable.  Interest  as  applicable  should 
be  charged  to  the  last  day  of  the  plan  year.  The  mandated  rates 
must  be  used  when  calculating  interest  on  any  amortization 
charges  for  funding  waivers. 

Line  9e.  If  the  funded  current  liability  percentage  for  the 
preceding  year  reported  in  line  4a  is  at  least  100%,  quarterly 
contributions  are  not  required  for  the  current  plan  year. 

Interest  is  charged  for  the  entire  period  of  underpayment. 
Refer  to  IRS  Notice  89-52,  1989-1  C.B.  692,  for  a  description 
of  how  this  amount  is  calculated. 

Note:   Notice  89-52  was  issued  prior  to  the  amendment  of 
section  412(m)(1)  by  the  Revenue  Reconciliation  Act  of  1989. 
Rather  than  using  the  rate  in  the  Notice,  the  applicable  interest 
rate  for  this  purpose  is  the  greater  of: 

1 .  175%  of  the  Federal  mid-tenv  rate  at  the  beginning  of  the 
plan  year,  or 

2.  The  rate  used  to  determine  the  "RPA  '94"  current  liability. 
All  other  descriptions  of  the  additional  interest  charge 

contained  in  Notice  89-52  still  apply. 

Line  9f.  Enter  the  required  additional  funding  charge  from  line 

12u.   Enter  "N/A"  if  line  12  is  not  applicable. 

Line  9h.  Note  that  the  credit  balance  or  funding  deficiency  at 

the  end  of  Tear  X"  should  be  equal  to  the  credit  balance  or 

funding  deficiency  at  the  beginning  of  Tear  X+1."  If  such  credit 

balances  or  funding  deficiencies  are  not  equal,  attach  an 

explanation.  For  example,  if  the  difference  is  because 

contributions  for  a  prior  year  which  were  not  previously  reported 

are  received  this  plan  year,  attach  a  listing  of  the  amounts  and 

dates  of  such  contributions. 

Line  91(1).  ERISA  Full  Funding  Limitation.  Instructions  for  this 

line  are  reserved  pending  published  guidance. 

Line  91(2).  155%  Current  Liability  Full  Funding  Limitation. 

Instructions  for  this  line  are  reserved  pending  published 

guidance. 


Instructions  for  Schedule  B  (Form  5500) 


Federal  Register /Vol.  65,  No.  22  /  Wednesday,  February  2,  2000 /Notices 


5111 


Une  91(3).  "RPA  '94"  Override.  Instructions  for  this  Hne  are 
reserved  pending  published  guidance. 

Line  91(4).  Full  Funding  Credit  before  reflecting  "OBRA  '87" 
Full  Funding  Limitation.   Enter  the  excess  of  (1)  the 
accumulated  funding  deficiency,  disregarding  the  credit  balance 
and  contributions  for  the  current  year,  if  any,  over  (2)  the  greater 
of  lines  91(1)  or  91(3). 

Line  91(5).  Additional  Credit  due  to  "OBRA  '87  "  Full  Funding 
Limitation.  Enter  (1)  the  excess,  if  any,  of  the  accumulated 
funding  deficiency,  disregarding  the  credit  balance  and 
contnbutions  for  the  current  plan  year,  over  the  greater  of  lines 
91(2)  or  91(3),  minus  (2)  the  amount  in  line  91(4).  If  the  result  is 
negative,  enter  zero. 

Line  9m(1).  Waived  Funding  Deficiency  Credit.  Enter  a  credit 
for  a  waived  funding  deficiency  (or  the  current  plan  year  (Code 
section  412(b)(3)(C)).  If  a  waiver  of  a  funding  deficiency  is 
pending,  report  a  funding  deficiency.    If  the  waiver  is  granted 
after  Form  5500  is  filed,  file  Fonn  5500,  page  one  only  with  an 
amended  Schedule  B  to  report  the  funding  waiver. 
Line  9m(2).  Other  Credits.  Enter  a  credit  in  the  case  of  a  plan 
for  which  the  accumulated  funding  deficiency  is  determined 
under  the  funding  standard  account  if  such  plan  year  follows  a 
plan  year  for  which  such  deficiency  was  determined  under  the 
alternative  minimum  funding  standard. 
Line  9q.  Reconciliation  Account.  The  reconciliation  account 
is  made  up  of  those  components  that  upset  the  balance  equation 
of  Income  Tax  Regulations  section  1.41 2(c)(3)- 1(b).  Valuation 
assets  should  not  be  adjusted  by  the  reconciliation  account 
balance  when  computing  the  required  minimum  funding. 
Line  9q(1).  The  accumulation  of  additional  funding  charges  for 
prior  plan  years  must  be  included.  Enter  the  sum  of  line  9q(1) 
(increased  with  interest  at  the  valuation  rate  to  the  first  day  of  the 
current  plan  year)  and  line  9f,  both  from  the  prior  year's 
Schedule  B  (Form  5500). 

Line  9q(2).  The  accumulation  of  additional  interest  charges  due 
to  late  or  unpaid  quarterly  installments  for  prior  plan  years  must 
be  included.  Enter  the  sum  of  line  9q(2)  (increased  with  interest 
at  the  valuation  rate  to  the  first  day  of  the  current  plan  year)  and 
line  9e,  both  from  the  prior  year's  Schedule  B  (Fonm  5500). 
Line  9q(3)(a).  If  a  waived  funding  deficiency  is  being  amortized 
at  an  interest  rate  that  differs  from  the  valuation  rate,  enter  the 
prior  year's  "reconciliation  waiver  outstanding  balance"  increased 
with  interest  at  the  valuation  rate  to  the  current  valuation  date 
and  decreased  by  the  year  end  amortization  amount  based  on 
the  mandated  interest  rate.  Enter  the  amounts  as  of  the 
valuation  date. 

Line  9q(4).  Enter  the  sum  of  lines  9q(1),  9q(2),  and  9q(3){b) 
(each  adjusted  with  interest  at  the  valuation  rate  to  the  current 
valuation  date,  if  necessary). 

Note:   7776  net  outstanding  balance  of  amortization  charges  and 
credits  minus  the  pnor  year's  credit  balance  minus  the  amount 
on  line  9q(4)  (each  adjusted  with  interest  at  the  valuation  rate, 
if  necessary)  must  equal  the  unfunded  liability. 
Line  10.  Contribution  Necessary  to  Avoid  Deficiency.  Enter 
the  amount  from  line  9p.  However,  if  the  altematlve  funding 
standard  account  is  elected  and  the  accumulated  funding 
deficiency  under  that  method  is  smaller  than  line  9p,  enter  such 
amount  (also  see  instnjctions  for  line  8b).  For  multiemployer 
plans  in  reorganization,  see  the  instructions  for  line  8b.  File  Form 
5330  with  the  IRS  to  pay  the  10%  excise  tax  (5%  in  the  case  of 
a  multiemployer  plan)  on  the  funding  deficiency. 
Line  11.  In  accordance  with  ERISA  section  103(d)(3),  attach  a 
justification  for  any  change  in  actuarial  assumptions  for  the 
current  plan  year.  The  preceding  sentence  applies  for  all  plans. 

The  following  instructions  are  applicable  only  to  changes  in 
cun-ent  liability  assumptions  for  plans  (other  than  multiemployer 
plans)  subject  to  Title  IV  of  ERISA  which  resulted  in  a  decrease 
in  the  unfunded  current  liability  (UCL).  If  the  current  liability 
assumptions  (other  than  a  change  in  the  assumptions  required 
under  Code  section  412(I)(7)(C))  were  changed  for  the  current 
plan  year  and  such  change  resulted  in  a  decrease  in  UCL, 
approval  for  such  a  change  may  be  required.  However,  if  one 
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of  tfie  following  three  conditions  is  satisfied  with  respect  to  a 
change  in  assumptions  for  a  plan  year,  then  the  plan  sponsor  is 
not  required  to  obtain  approval  from  the  IRS  for  such  change(s); 
Condition  1:  Aggregate  Unfunded  Vested  Benefits 

The  aggregate  unfunded  vested  benefits  as  of  the  close  of  the 
plan  year  preceding  the  year  in  which  assumptions  were 
changed  (as  determined  under  section  4006(a)(3)(E)(iii)  of 
ERISA)  for  the  plan,  and  all  other  plans  maintained  by 
contributing  sponsors  (as  defined  in  section  4001(a)(13)  of 
ERISA)  and  members  of  such  sponsor's  controlled  group  (as 
defined  in  section  4001(a)(14)  of  ERISA)  which  are  covered  by 
Title  IV  of  ERISA  (disregarding  plans  with  no  unfunded  vested 
benefits)  is  less  than  or  equal  to  S50  million. 
Condition  2:  Amount  of  Decrease  in  UCL 

The  change  in  assumptions  (other  than  a  change  required 
under  Code  section  412(I)(7)(C))  resulted  in  a  decrease  in  the 
UCL  of  the  plan  for  the  plan  year  in  which  the  assumptions  were 
cfianged  of  less  than  or  equal  to  S5  million. 
CondHion  3:  Amount  of  Decrease  in  UCL,  and  CL  Before 
Change  in  Assumptions 

Although  the  change  in  assumptions  (other  than  a  change 
required  under  Code  section  412(I)(7)(C))  resulted  in  a  decrease 
in  the  UCL  of  the  plan  for  the  plan  year  in  which  the  assumptions 
were  changed  which  was  greater  than  $5  million  and  less  than 
or  equal  to  S50  million,  the  decrease  was  less  than  five  percent 
of  the  current  liability  of  the  plan  before  such  change. 

If  the  current  liability  assumptions  for  the  plan  have  been 
changed,  and  such  change  requires  approval  of  the  Service, 
enter  on  an  attachment  the  date(s)  of  the  ruling  letter(s)  granting 
approval. 

If  the  current  liability  assumptions  for  the  plan  have  been 
changed,  and  such  change  would  have  required  approval  in  tfie 
abserxje  of  satisfaction  of  one  of  the  conditions  outlined  above, 
enter  on  an  attachment  the  number  of  the  applicable  condition 
and  the  plan  year  for  which  it  applies.  If  condition  1  or  2  applies, 
also  enter  the  amount  of  the  decrease  in  UCL.  Note  that  only 
one  of  the  conditions  needs  to  be  entered. 

Specific  Instructions  for  Part  II 

Line  12.  Additional  Required  Funding  Charge.  There  is  no 
additional  funding  charge  for  plans  that  have  100  or  fewer 
participants  in  the  prior  plan  year  (as  defined  under  Who  Must 
File).  Do  not  complete  Part  II  for  such  plans. 
Line  12a.  A  plan's  'Gateway  %"  is  equal  to  the  actuarial  value 
of  assets  (line  1b(2),  unreduced  by  any  credit  balance)  divided 
by  the  current  liability  computed  with  the  highest  allowable 
interest  rate  (line  1d(2)(c)).  If  line  1d(2)(c)  is  not  completed  in 
accordance  with  instructions  for  that  line,  use  'RPA  ■94"  current 
liability  reported  on  line  1d(2)(a).  There  is  no  additional  funding 
charge  for  plan  years  beginning  in  1999  if  the  'tSateway  %"  is 
at  least  90%.  In  such  cases,  enter  -0-  on  line  12u.  There  is  no 
additional  funding  charge  for  plan  years  beginning  in  1999  if  (a) 
the  "Gateway  %"  (for  1999)  is  at  least  80%  but  less  than  90%, 
and  (b)  the  "Gateway  %"  (or  the  plan  years  beginning  in  1998 
and  1997  were  at  least  90%,  or,  the  "Gateway  %"  for  the  plan 
years  beginning  in  1997  and  1996  were  at  least  90%  (in  such 
case,  enter  -0-  on  line  1 2u) 

Note:    Section  1508  of  TRA  '97  provided  transition  rules  for 
certain  plans  sponsored  by  companies  engaged  pnmanly  in  the 
interurtian  or  interstate  passenger  bus  service  that  have 
"ySateway"  percentages  that  are  greater  than  certain  prescritMd 
minimum  percentages.    These  transition  rules  are  effective  for 
such  plans  for  any  plan  year  beginning  after  1996  and  before 
2010.  If  one  of  these  transition  rules  is  used,  line  12a  should  be 
completed,  and,  if  appropriate,  a  zero  sfmuld  be  entered  in  line 
12u.   Attach  a  demonstration  of  the  use  of  this  transition  rule  to 
ttie  Schedule  B. 

Line  12c.  Enter  the  actuarial  value  of  assets  (line  1b(2)), 
reduced  by  the  prior  year's  credit  balance  (line  9h).  If  line  9h  was 
determined  at  a  date  other  than  the  valuation  date,  adjust  the 
credit  balance  for  interest  at  the  valuation  rale  to  the  current 
valuation  date  before  subtracting.  Do  not  add  a  prior  year's 
funding  deficiency  to  the  assets. 
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Line  l^d.  Current  Liability  Percentage.  Enter  the  actuarial 
value  ( f  the  assets  expressed  as  a  percentage  of  "RPA  94" 
current  liability.  Enter  the  result  to  the  nearest  .01%  (e.g.. 
28.72*5 ,) 

Line  1  tt.  Enter  the  liability  for  any  unpredictable  contingent 
event  i  other  than  events  that  occurred  before  the  first  plan  year 
beginrilng  after  1988)  that  was  included  in  line  12b,  whether  or 
not  su4h  unpredictable  contingent  event  has  occurred. 
Line  1  ig.   Enter  the  outstanding  balance  of  the  unfunded  old 
liabilityTas  of  the  valuation  date.  This  is  line  12(g)  of  the  1998 
Schediile  B  reduced  by  the  prior  year's  amortization  amount,  and 
adjusted  for  interest  at  the  prior  year's  current  liability  interest 
rate  fr(  im  the  prior  year's  valuation  date  to  the  cun-ent  valuation 
date.  The  unfunded  old  liability  (and  therefore  all  its  components) 
will  be  considered  fully  annortized  in  accordance  with  Q&A-7  of 
Rev.  Ful.  96-20,  1996-1  C.B.   62. 

Note:  In  the  case  of  a  collectively  bargained  plan,  this  antount 
must  4e  increased  by  the  unamortized  portion  of  any  "unfunded 
existirig  benefit  increase  liability'  in  accordance  with  Code 
412(I)(3}(C). 
2h.  This  amount  is  the  unfunded  new  liability.  It  is 
puted  each  year.  If  a  negative  result  is  obtained,  enter 

If  the  unfunded  new  liability  is  zero,  enter  zero  for  the 
new  liability  amount.  If  the  unfunded  new  liability  is 
than  zero.  First  calculate  the  amortization  percentage  as 


'  the  funded  current  liability  percentage  (line  12d)  is  less 
•  equal  to  60%,  the  amortization  percentage  is  30%. 
_.  kf  the  cun-ent  liability  percentage  exceeds  60%,  the 
anwrtfeation  percentage  is  determined  by  reducing  30%  by  the 
product  of  40%  and  the  amount  of  such  excess.  Enter  the 
resultifig  amortization  percentage  to  the  nearest  0.01  percent. 

Th€j  unfunded  new  liability  amount  is  equal  to  the 
abovek:alculated  percentage  of  the  unfunded  new  liability. 
Urw  i2j.   Enter  the  amortization  amount  for  line  12g  based  on 
the  "FFA  '94"  current  liability  interest  rate  (line  6a(1))  In  effect  for 
the  plan  year  and  the  following  amortization  period: 
In  general:   For  the  1999  plan  year,  the  remaining  amortization 
perioJ  is  8  years. 

Specvl  rule:   In  the  case  of  a  collectively  bargained  plan,  the 
amortization  amount  must  be  increased  by  the  amortization  of 
any  "iJnfunded  existing  benefit  increase  liability"  In  accordance 
with  Qode  section  412(l)(3)(C)(il).  For  any  such  amortization,  the 
amordzation  period  is  equal  to  the  remainder  of  the  original 
1 8-yepr  period  that  applied  when  the  amortization  began. 
Baselmaintenance:  On  a  separate  attachment,  show  the  Initial 
amount  of  each  DRC  amortization  base  (as  defined  in  Rev.  Rul. 
96-20)  being  amortized  under  the  general  or  special  rule,  the 
outstanding  balance  of  each  DRC  amortization  base,  the  number 
of  years  remaining  In  the  amortization  period,  and  the 
amorizatlon  amount  (with  the  valuation  date  as  the  due  date  of 
the  aitiortlzation  amount).  It  is  not  necessary  to  separately  list 
the  unfunded  old  liability  base  and  the  additional  unfunded  old 
liabilil/  base.  Do  not  enter  base  maintenance  required  for  line 
13  here.  See  instmctions  for  line  13(1)  only  If  applicable. 
Line  121.  Enter  the  result  determined  by  subtracting  the 
amorl  ization  credits  (line  9j)  from  the  sum  of  the  normal  cost  and 
the  amortization  charges  (lines  9b,  9c(1)  and  9c(2)).  Use  the 
value  ion  date  as  the  due  date  for  the  amortization  amounts.  If 
enter  ng  a  negative  number,  enter  a  minus  sign  "-"  to  the  left  of 
the  n  imber. 

Note:    Any  amortization  installments  established  under  Code 
sectii  m  4 12(b)  for  plan  years  beginning  after  December  31, 
1987  and  before  January  1,  1993.  by  reason  of  nonelective 
Chan  jes  under  the  frozen  initial  liability  method  shall  not  be 
indui  led  in  the  calculation  of  the  offset  for  the  first  5  plan  years 
txgir  ning  after  December  31,  1994. 
Line  12m.  Unpredictable  Contingent  Event  Amount  Line 
12m  does  not  apply  to  the  unpredictable  contingent  event 
bene  its  (and  related  liabilities)  for  an  event  that  occurred  before 
the  fl  St  plan  year  beginning  after  December  31 ,  1988. 
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Line  12m(1).  Enter  the  total  of  all  benefits  paid  during  the  plan 
year  that  were  paid  solely  because  an  unpredictable  event 
occurred. 

Line  12m{5).  Amortization  of  All  Unpredictable  Contingent 
Event  Liabilities.  Amortization  should  be  based  on  the  "RPA 
'94"  current  liability  Interest  rate  (line  6a(1)),  using  the  valuation 
dale  as  the  due  date.  The  initial  amortization  period  for  each 
base  established  in  a  plan  year  Is  generally  7  years,  however 
see  Code  section  412(l)(5)  for  special  njles. 
Note:  An  altemative  calculation  of  an  unpredictable  contingent 
amount  is  available  for  the  first  year  of  amortization.  Refer  to 
Code  section  412(I)(5)(D)  for  a  description.  If  this  altemative 
calculation  is  used,  include  an  attachment  describing  the 
calculation.  7 

Line  12m(6).  "RPA  '94"  Additional  Amount.  Subtract  line  12g 
from  line  12e.  If  the  result  is  zero  or  less  than  zero,  enter  -0-.  If 
the  result  is  a  positive  number,  multiply  the  result  by  the 
percentage  used  to  calculate  line  121.  Enter  the  excess,  if  any, 
of  this  amount  over  the  amount  on  line  121. 
Line  12n.  Preliminary  charge.  Adjust  with  Interest  using  the 
"RPA  '94"  cun-ent  liability  interest  rate. 
Line  12o.  Contributions  needed  to  Increase  current  liabiiity 
percentage  to  100%.  This  amount  is  calculated  in  the  same 
manner  as  the  larget  amount "  except  that  100  percent  is 
substituted  for  the  "target  percentage"  (see  Announcement 
96-18,  1996-15  I.R.B.  15).  Instnjctions  for  computing  the  target 
amount  are  provided  at  line  14c. 

Lines  12q,  12r,  and  12s.  Complete  only  the  one  applicable  line. 
Une  12u.  If  the  plan  had  150  or  more  participants  on  each  day 
of  the  preceding  plan  year,  enter  100%.  If  the  plan  had  less  than 
150  participants  but  more  than  100  participants  on  each  day  of 
the  preceding  plan  year,  enter  the  applicable  percentage.  The 
same  participant  aggregation  rule  described  In  the  Instructions 
for  line  12  applies.  The  applicable  percentage  is  calculated  as 
follows:  (1)  Determine  the  greatest  number  of  participants  on  any 
day  during  the  preceding  plan  year  in  excess  of  100.  (2)  The 
applicable  percentage  is  2%  times  the  number  of  such 
participants  in  excess  of  100.  The  percentage  should  not  exceed 
100%.  The  amount  on  line  12u  Is  also  the  amount  entered  on 
line  9f. 

Line  13.  Additional  Funding  Charge  under  Prior  Law  (for 
Use  with  the  Optional  and/or  Transition  Rules).  The  line  is 
completed  If  the  plan  sponsor  elected  in  1995  to  use  the 
Optional  rule  under  Code  section  412(I)(3){E)  or  is  using  the 
Transition  njle  under  Code  section  412(l)(11)  In  1999.  Do  not 
complete  line  13  for  plans  that  are  not  subject  to  section  412(1) 
In  1999  (i.e.,  plans  that  entered  zero  on  line  12u  immediately 
after  completing  the  Gateway  %  in  line  12a).  All  calculations  in 
line  1 3  must  be  done  using  the  law  pertaining  to  the  additional 
funding  charge  as  It  existed  prior  to  "RPA  '94"  (see  Q&A-9  of 
Rev.  Rul.  96-21). 

Line  13a.  Enter  the  "OBRA  '8T'  current  liability  as  of  the 
valuation  date. 

Line  13b.   Enter  the  actuarial  value  of  assets  (line  1b(2)), 
reduced  by  the  prior  year's  credit  balance  (line  9h).  If  line  9h  was 
determined  at  a  date  other  than  the  valuation  date,  adjust  the 
credit  balance  for  interest  at  the  valuation  rate  to  the  current 
valuation  date  before  subtracting.  Do  not  add  a  prior  year's 
funding  deficiency  to  the  assets. 
Line  13c.  Enter  the  adjusted  actuarial  value  of  assets 
expressed  as  a  percentage  of  current  liability.  Round  off  to  two 
decimal  places  (e.g.,  59.41%). 

Line  13e.  Enter  the  outstanding  balance  of  the  unfunded  old 
liability  as  of  the  valuation  date.  To  compute  the  outstanding 
balance,  lines  13e  and  13i  from  the  1998  Schedule  B  should  be 
used. 

Line  13f.  Enter  the  liability  for  any  unpredictable  contingent 
event  benefit  that  was  included  on  line  13a,  whether  or  not  such 
event  has  occurred. 
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Computation  of  Target  Peroantage  (Hne  14b) 

If  line  14a  la... 

Then  enter  on  line  14b: 

line  14a  s  63% 

line  14a  ■<-  15% 

63%  <  line  14a  £  66% 

90%  X    line  14a  -i-  21.3% 

66%  <  line  14a  S  69% 

81%  X    line  14a  +  27.24% 

69%  <  line  14a  s  72% 

72.9%  X    line  14a  *   32.83% 

72%  <  line  14a  s  74.55% 

65.61%  X    line  14a  *  38.08% 

74.55%  <  line  14a  S  75% 

72.9%  X    line  14a  *   32.64% 

75%  <  line  14a  s  77.56% 

65.61%  X    line  14a  +  38.11% 

77.56%  <  line  14a  £  80.30% 

72.9%  X    line  14a  +  32.46% 

80.30%  <  line  14a  5  82.77% 

81%  X    line  14a  i-  25.95% 

82.77%  <  line  14a  <  85% 

90%  X    line  14a  +   18.5% 

85%  £  line  14a 

line  14a  +   10% 

Line  13g.  This  amount  is  the  unfunded  new  liability.  It  will  be 
recalculated  each  year,  if  the  result  Is  negative,  enter  -0-. 
Line  1 3h.   If  the  unfunded  new  liability  is  zero,  enter  -0-  for  the 
unfunded  new  liability  amount.  If  the  unfunded  new  liability  is 
greater  than  zero,  first  calculate  the  amortization  percentage  as 
follows: 

1.  If  the  funded  current  liability  percentage  (line  13c)  is  less  than 
or  equal  to  35%,  the  amortization  percentage  is  30%. 

2.  If  the  funded  current  liability  percentage  exceeds  35%,  the 
amortization  percentage  is  determined  by  reducing  30%  by  the 
product  of  25%  and  the  amount  of  such  excess.  Enter  the 
resulting  amortization  percentage  to  the  nearest  0.01  percent. 

The  unfunded  new  liability  amount  is  equal  to  the 
above-calculated  percentage  of  the  unfunded  new  liability. 
Line  13L  Enter  the  amortization  of  the  outstanding  balance  of 
the  unfunded  old  liability  as  of  the  valuation  date  (line  13e).  In 
the  case  of  a  collectively  bargained  plan,  the  unfunded  old 
liability  amount  to  enter  on  line  1 3i  must  include  the  amortization 
of  any  unfunded  existing  tjenefit  increase  liability  calculated  in 
accordance  with  Code  section  412(l)(3)(C)(ii).  On  a  separate 
attachment,  show  the  breakdown  of  the  various  Habilities  being 
amortized,  the  outstanding  balance  of  each  liability,  the  number 
of  years  remaining  in  the  amortization  period,  and  the 
amortization  amount. 

Any  such  amortization  amount  must  be  determined  based  on: 

1 .  The  "OBRA  '87"  current  liability  interest  rate  in  effect  at  the 
t)eginning  of  the  plan  year,  and 

2.  The  valuation  date  as  the  due  date  of  the  amortization 
payment. 

The  amortization  period  must  be  the  remainder  of  the  original 
18-year  period  that  applied  when  the  amortization  began. 

Any  such  amortization  amount  must  be  redetermined  each 
year  based  on  the  outstanding  balar>ce  (line  13e).  If  the  plan 
becomes  fully  funded  on  a  curent  liability  basis,  the  unfunded 
old  liability  (including  any  liability  arising  from  collectively 
bargained  plans)  will  be  considered  ful^  amortized  (see  Q&A-7 
of  Rev.  Rul.  96-20). 

Line  13j.  Deficit  Reduction  Contribution.  Enter  the  sum  of 
lines  13h  and  13i.  This  amount  is  the  deficit  reduction 
contribution  at  the  valuation  date. 

Line  131c  When  entering  the  net  amortization  amounts  for 
certain  bases  include  only  charges  (included  on  line  9c)  and 
credits  (included  on  line  9j)  attributat)(e  to  original  unfunded 
liability,  amendments,  funding  waivers,  and  charges  resulting 
from  a  "switchback"  from  the  alternative  minimum  account  to  the 
funding  standard  account. 

If  a  base  resulted  from  combining  and/or  offsetting  pre-existing 
bases  among  which  were  bases  not  designated  in  the  preceding 
paragraph,  and  such  base  was  not  uncombined  in  1989  in 
accordance  with  Announcement  90-87,  1990-30  I.R.B.  23,  then 
such  resulting  base  may  not  be  included  in  this  line  13k. 


Une  131.  Line  131  does  not  apply  to  the  unpredictable 

contingent  event  benefits  (and  the  attributable  liabilities)  for  an 

event  that  occurred  before  the  first  plan  year  beginning  after 

December  31,  1988 

Line  131(1).  Enter  the  total  of  all  benefits  paid  during  the  plan 

year  ttuit  were  paid  solely  because  the  unpredictable  contingent 

event  occurred. 

Line  131(5).  Amortization  should  be  based  on  the  "OBRA  '87* 

current  liability  interest  rate  and  should  assume  beginning  of  the 

year  payments  for  a  7-year  period. 

Note:  Anemative  calculation  of  an  unpredictable  contingent 

event  amount  is  availat>le  for  the  first  year  of  amortization.  Refer 

to  Code  section  4 12(I)(5)(D)  for  a  descnption.  If  tfiis  alternative 

calculation  is  used,  include  an  attachment  describing  the 

calculation. 

Line  13p.  Enter  the  applicable  amount  of  interest,  based  on  ttie 
"OBRA  '87"  current  liability  interest  rate,  to  bring  the  additional 
funding,  charge  (line  1 3o)  to  the  end  of  the  plan  year. 
Line  14.  Transition  Rule.  The  transition  mle  of  Code  section 
412(l)(11)  provides  an  altemative  method  of  computing  tfie 
additional  required  funding  charge.  The  njte  may  t>e  elected  by 
the  employer  as  part  of  Schedule  R  (Fomi  5500),  line  8,  in  any 
year  up  to  the  year  2001   The  charge  for  a  year  is  the  amount 
necessary  to  increase  the  funded  current  liability  percentage  to 
the  target  percentage  preset  for  that  year,  with  adjustments  to 
meet  the  two  following  conditions:  (1)  the  charge  must  not  be 
less  than  the  additional  funding  charge  under  ^  law  as  it 
existed  prior  to  "RPA  '94",  and  (2)  in  any  event,  the  charge  under 
the  Transition  rule  must  not  be  greater  than  the  charge  under 
present  law  (ignoring  the  effect  of  the  Transition  mle). 

The  transition  njle  of  Code  section  412(l)(1 1)  may  only  be 
elected  by  the  employer  sponsoring  an  "eHgible  plan"  (see 
QAA-2  of  Rev.  Rul.  96-21). 

Note:  In  accordance  with  0&A-2  of  Rev.  Rul.  96-21,  a  plan  that 
was  not  in  existence  in  1995  is  not  eligible  to  use  the  Transition 
rule. 

Line  14b.  Trensltion  Rule  Target  Percentage.  To  compute  the 
target  percentage,  refer  to  the  table  above  and  enter  the 
appropriate  percentage  on  line  14b. 

Line  14c.  Target  Amount  The  target  amount  is  the  additional 
amount  necessary  to  ir»crease  the  funded  current  liability 
percentage  to  the  "target  percentage"  of  line  1 4b  .  The  target 
arrraunt  is  equal  to  the  excess,  if  any,  of  the  product  of  line  14b 
and  ttie  "adjusted  current  liability",  over  the  'adjusted  assets." 
The  adjusted  current  liability  is  computed  in  accordance  with 
Q&A-7  of  Rev.  Rul.  96-21 ,  and  is  equal  to  the  excess  of  (1 )  the 
sum  of  Hnes  1d(2)(a)  and  1d(2)(b),  over  (2)  line  1d(2)(d).  each 
adjusted  to  the  end  of  the  plan  year  using  the  "RPA  '94"  current 
liability  interest  rate.  The  adjusted  assets  are  computed  in 
accordance  with  Q&A-8  of  Rev.  Rul.  96-21 . 
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1999  -  Service  Provider  Information 
Instn^ctions  for  Schedule  C  (Form  5500) 


General  Instructions 

Who  Must  RIe 

The  Schedule  C  (Form  5500)  must  be  attached  to  a  Form  5500 
filed  for  a  large  pension  or  welfare  t)enefit  plan  and  to  a  Fomi 
5500  filed  for  a  MTIA,  103-12,  or  GIA  to  report  information 
concerning  service  providers.   See  the  instructions  to  the  Form 
5500  for  Form  5500  Schedules  and  Direct  Filing  Entity  (DFE). 

Che<*  the  Schedule  C  box  on  the  Form  5500  (Part  II,  line 
10b(4))iif  a  Schedule  C  is  attached  to  the  Form  5500.  Multiple 
Schediie  C  pages  must  be  attached  to  the  Form  5500  if 
necessftry  to  report  the  required  information. 
Lines  A,  B,  C,  and  D.  This  information  should  be  the  same  as 
reported  in  Part  II  of  the  Form  5500  to  which  this  Schedule  C  is 

Line  1  of  Part  I  Une  1  must  be  completed  if  line  2  of  Part  I  is 
required  to  be  completed  as  specified  below. 
Une  2  of  Part  I  Line  2  of  Part  I  must  be  completed  to  report 
contract  administrators  and  persons  receiving,  directly  or 
indirectly,  S5.000  or  more  in  compensation  for  all  services 
rendered  to  the  plan  or  DFE  during  the  plan  or  DFE  year  except: 

1 .  gmployees  of  tfie  plan  whose  only  compensation  in 
relatiorl  to  the  plan  was  less  than  $1 ,000  for  each  nfx>nth  of 
employment  durir>g  tfw  plan  year; 

2.  Smployees  of  the  plan  sponsor  who  dkj  not  receive  direct 
or  Indirect  compensation  from  the  plan; 

3.  Smployees  of  a  business  entity  (e.g.,  corporation, 
partnership,  etc.),  other  than  the  plan  sponsor,  who  provided 
servicee  to  the  plan;  or 

4.  Persons  whose  only  compensation  in  relation  to  the  plan 
consists  of  insurance  fees  and  commissions  listed  in  a  Schedule 
A  attached  to  the  Form  5500  filed  for  this  plan. 

Gensrally,  indirect  compensation  would  not  include 
compensation  that  would  have  been  received  had  the  service 
not  been  rendered  and  that  cannot  be  reasonably  allocated  to 
the  services  performed.   Indirect  compensation  includes,  among 
other  tilings,  payment  of  "finder's  fees"  or  other  fees  and 
commissions  by  a  sen^ice  provider  to  an  independent  agent  or 
employee  for  a  transaction  or  service  involving  the  plan. 
HaH—i 

•  Eith0r  the  cash  or  accrual  basis  may  be  used  for  the 
recognition  of  transactions  reported  on  the  Schedule  C  as  long 
as  yool  use  one  method  consistently. 

•  The  compensation  listed  sttould  only  reflect  the  amount  of 
compensation  received  by  the  sen/ice  provider  from  the  plan  or 
DFE  fling  the  Form  5500,  not  the  aggregate  amount  received  for 
provi(«pg  services  to  several  plans  or  DFEs. 

•  The  \term  'persons'  on  the  Schedule  C  instmctions  include 
individlials,  trades  and  lousinesses  (whether  incorporated  or 
unincorporated).   See  ERISA  section  3(9). 

Specitc  Instructions 

Part  I    Service  Provider  Information 
Line  ll  Enter  the  total  dollar  amount  of  compensation  received 
by  all  iersons  who  provided  sen/ices  to  the  plan  who  are  not 
listed  fi  line  2  (except  for  those  persons  described  in  2,  3,  or  4 
in  the  General  Instructions). 

Example:  A  plan  had  service  providers,  A.  B,  C,  and  D,  who 
received  $12,000,  $6,000,  $4,500,  and  $430,  respectively,  from 
ttw  plan.   Service  providers  A  and  B  must  be  identified 
separately  in  line  2  by  name,  EIN,  official  plan  position,  etc.  As 
sennc0  providers  C  and  D  each  received  less  than  $5,000,  the 
amount  they  received  must  be  combined  and  $4,930  entered  in 
lirw  1 
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Une  2.  List  up  to  40  sen/ice  providers,  Including  the  contract 
administrator,  as  specified  below. 

First,  list  the  contract  administrator,  if  any,  on  the  first  item 
(complete  elements  (a)  through  (g))  on  line  2  where  indicated. 
A  contract  administrator  Is  any  individual,  trade  or  business 
(whether  incorporated  or  unincorporated)  responsible  for 
managing  the  clerical  operations  of  the  plan  on  a  contractual 
basis  (e.g.,  handling  membership  rosters,  claims  payment, 
maintaining  books  and  records),  except  for  salaried  staff  or 
employees  of  the  plan  or  banks  or  insurance  carriers. 

Next,  complete  a  separate  item  for  each  person  required  to 
be  reported  in  line  2  in  the  order  of  compensation  received.  Start 
with  the  most  highly  compensated  and  end  with  the  lowest 
compensated.  Enter  in  element  (a)  the  person's  name  and 
complete  elements  (b)  through  (g)  as  specified  bekDw.  Additional 
pages  may  be  necessary  to  list  all  service  providers.  You  can 
get  additional  green  ink  copies  by  calling  1-800-T AX-FORM 
(1-800-829-3676). 

Element  (b).  An  EIN  must  be  entered.  If  the  name  of  an 
individual  is  entered  in  element  (a),  the  EIN  to  be  entered  in 
element  (b)  shouW  be  the  EIN  of  the  individual's  employer. 
Element  (c).  Enter,  for  example,  empkjyee,  trustee,  accountant, 
attomey,  etc. 

Element  (d).  Enter,  for  example,  emptoyee,  vk»-president, 
union  president,  etc. 
Elements  (e)  and  (f). 

Plan  Filers.  Include  the  plan's  share  of  compensation  for 
services  paid  during  the  year  to  an  f^TIA  or  103-12  IE  trustee 
and  to  persons  providing  services  to  the  MTIA  or  103-12  IE,  if 
such  compensation  is  not  subtracted  from  the  total  income  in 
determining  the  net  income  (loss)  reported  on  the  MTIA  or 
103-12  lE's  Schedule  H,  line  2k. 

Include  brokerage  commissions  or  fees  only  if  the  broker  is 
granted  some  discretion  (see  29  CFR  2510.3-21  paragraph  (d), 
regarding  •discretion").   Include  all  other  commissions  and  fees 
on  investments,  whether  or  not  the  they  are  capitalized  as 
investment  costs. 

MTIA  and  103-12  IE*.  Include  compensation  for  sen/tees 
paid  by  the  MTIA  or  103-12  IE  during  its  fiscal  year  to  persons 
providing  services  to  the  MTIA  or  103-12  IE  If  such 
compensation  Is  subtracted  from  the  total  income  in  determining 
the  net  income  (loss)  reported  by  the  MTIA  or  103-12  IE  on 
Schedule  H,  line  2k. 

Element  (g).  Select  and  enter  all  codes  that  describe  the  nature 
of  services  provided  from  the  list  below.  If  more  than  one  service 
was  provided,  list  the  code  for  the  primary  service  first.   If 
necessary,  use  a  property  identified  attachment  to  list  all 
applicable  service  codes. 

Note:   Do  not  list  PBGC  or  IRS  as  a  service  provider  on  Part  I 
of  Schedule  C. 

Code  Service 

10  Accounting  (including  auditing) 

11  Actuarial 

12  Contract  Administrator 

13  Administration 

14  Brokerage  (real  estate) 

15  Brokerage  (stocks,  bonds,  corrvrxxlities) 

16  Computing,  tabulating,  ADP,  etc. 

17  Consulting  (general) 

18  Custodial  (secunties) 

19  Insurance  agents  and  brokers 

20  Investment  advisory 

21  Investment  management 

22  Legal 

23  Printing  and  duplicating 

24  Recordkeeping 

25  Trustee  (individual) 

26  Trustee  (corporate) 

27  Pension  insurance  advisor 

28  Valuation  services  (appraisals,  asset  valuatkxis,  etc.) 

29  Investment  evaluatxxis 

30  Medical 

31  Legal  services  to  participants 
99  Other  (specify) 
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Part  II  •  Termination  infonnation  on  Accountant*  and 
Enrelted  Actuaries 

Complete  Part  II  If  there  was  a  termination  in  the  appointment 
of  an  accountant  or  enrolled  actuary.   In  case  the  service 
provider  is  not  an  individual  (I.e.,  when  the  service  provider  is  a 
legal  entity  such  as  a  corporation,  partnership,  etc.),  report  when 
the  service  provider  (not  the  individual)  has  been  terminated. 


Provide  an  explanation  of  the  reasons  for  the  termination  of 
an  accountant  or  enrolled  actuary.   Inctude  a  description  o*  any 
material  disputes  or  matters  of  disagreement  concerning  the 
termination,  even  if  resolved  prior  to  the  termination.   If  an 
individual  Is  listed,  the  EIN  to  be  entered  should  be  the  EIN  of 
the  individual's  employer.   The  plan  administrator  must  also 
provide  the  terminated  accountant  or  enrolled  actuary  with  a 
copy  of  the  explanation  for  the  temination  provided  in  Part  II  of 
the  Schedule  C,  with  a  completed  copy  of  the  notice  below. 


Notice  To  Terminated  Accountant 
Or  EnroHed  Actuary 


I.  as  plan  administrator,  verify  that  ttie  explanation  that  is  repnaduced  below  or  attached  to  this  notice  is  the 
explanation  concerning  your  termination  reported  on  the  Schedule  C  (Form  5500)  attached  to  the  1999  Annual 
Return/Report  Form  5500  for  the  (enter  name  of  plan).  This 


(errter  sponsor's  EIN),  and  in  line  1  b  l>y  the 


Form  5500  is  identified  in  line  2b  by  the  nine-digit  EIN - 

three-digit  PN (enter  plan  number). 

You  have  the  opportunity  to  comment  to  the  Department  of  Labor  concerning  any  aspect  of  this  explanation. 
Convnents  should  include  the  name,  EIN,  and  PN  of  the  plan  and  be  sutxnitted  to:  Office  of  Enforcement,  Pension 
and  Welfare  Benefits  Administration,  U.S.  Department  of  Labor,  200  Constitution  Avenue,  N.W.,  Washington  D.C 
20210. 

Signed 
Dated 
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199^  -  DFE/Participating  Plan  Information 
Instructions  for  Schedule  D  (Form  5500) 

General  Instructions 

Who  Must  File 

Employee  Benefit  Plans:  Schedule  0  must  t>e  attached  to  a 
Fomfi  5500  filed  for  an  employee  benefit  plan  that  participated 
or  invested  In  one  or  more  common/collective  trusts  (CCTs). 
pooled  separate  accounts  (PSAs),  master  trust  investment 
accocrts  (MTlAs),  or  103-12  Investment  Entities  (103-12  lEs) 
at  any  time  dunng  the  plan  year. 

Direct  Filing  Entities:  Schedule  D  must  be  attached  to  a  Forni 
5500  filed  for  a  CCT,  PSA,  MTIA,  103-12  IE  or  Group  Insurance 
Arranoement  (GIA),  as  a  Direct  Filing  Entity  (i.e.,  when  Form 
5500  Part  I,  line  A(4)  is  checked).   For  more  information,  see 
instaictions  for  Direct  Filing  Entity  (OFE)  on  pages  4  and  8  of 
the  in$tructions  for  the  Form  5500. 

Ch#ck  the  Schedule  D  box  on  the  Form  5500  (Part  II,  line 
lOb(^)  if  a  Schedule  D  is  attached  to  the  Form  5500.  Multiple 
Schedule  D  pages  must  be  attached  to  the  Form  5500  if 
necessary  to  report  the  required  information.  You  can  get 
additional  green  ink  copies  by  calling  1-800-T AX-FORM 
(1-800-829-3676). 
Purpose  of  Schedule 

When  the  Fonn  5500  is  filed  for  a  plan  or  DFE  that  invested  or 
participated  in  any  MTIAs,  103-12  lEs,  CCTs  and/or  PSAs,  Part 
I  provides  information  about  these  entities.  When  the  Form  5500 
is  fileO  for  a  DFE,  Part  II  provides  information  about  plans 
partk:^ating  In  the  DFE. 

Un*4  A,  B,  C,  and  D.  The  informatran  entered  on  these  lines 
shouW  be  the  same  as  the  information  entered  on  the  Form 
5500  to  which  this  Schedule  D  is  attached  (Part  II,  lines  la,  lb, 
2a,  a^d  2b,  respectively) 

Specific  Instructions  For  Part  I 

Use  $s  many  pages  as  necessary  to  enter  the  information 
specified  below  for  all  MTIAs,  CCTs,  PSAs,  and  103-12  lEs  in 
which  the  plan  or  DFE  filing  the  Form  5500  partk;ipated  at  any 
time  dunng  the  plan  or  DFE  year. 

Cofnplete  a  separate  Item  (elements  (a)  through  (e)  for  each 
MTIA.  CCT,  PSA,  or  103-12  IE. 

Elen^nt  (a).  Enter  the  name  of  the  MTIA,  CCT,  PSA,  or  103-12 
IE  in  which  the  plan  or  DFE  filing  the  Form  5500  partcipated  at 
any  trne  during  the  plan  or  DFE  year. 
Element  (b).   Enter  the  sponsoring  organization  (financial 
institution,  insurance  company,  etc.)  of  the  MTIA,  CCT,  PSA,  or 
103-12  IE  named  in  (a). 

Eleni  Mit  (c).  Enter  the  nine-digit  employer  identification  number 
(EIN)  and  three-digit  plan/entity  number  (PN)  for  each  MTIA, 
CCT,  PSA,  or  103-12  IE  named  in  (a).  This  must  be  the  same 
EIN/PN  as  reported  on  lines  2b  and  lb  of  the  Form  5500  filed 
for  the  DFE.  If  a  Fonn  5500  was  not  filed  for  a  CCT  or  PSA 
named  in  element  (a),  enter  the  EIN  for  the  CCT  or  PSA  and 
enter]  000  for  the  PN. 
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Element  (d).  Enter  an  M,  C,  P.  or  E,  as  appropriate,  (see  table 
below)  to  identify  the  type  of  entity  (MTIA,  CCT,  PSA,  or  103-12 
IE). 


type  of  entity 

T 

Enter  in  (d) 

▼ 

MTIA 

M 

CCT 

C 

PSA 

P 

103-12  IE 

E 

Element  (e).  Enter  the  value  of  the  plan's  or  DFE's  interest  as 
of  the  end  of  the  year.  If  the  plan  or  DFE  for  which  this  Schedule 
D  Is  filed  had  no  Interest  in  the  MTIA,  CCT,  PSA,  or  103-12  IE 
listed  at  ttie  end  of  the  year,  enter  "O". 

Example  for  Part  I:  If  a  plan  partKipates  in  an  MTIA.  the 
MTIA  is  named  in  element  (a);  the  MTIA's  sponsoring  financial 
institution  is  named  in  element  (b);  the  MTIA's  EIN  and  PN  is 
entered  in  element  (c)  (such  as:   12-3456789-001);  an  "M"  is 
entered  in  element  (d);  and  the  dollar  value  of  the  plan's  interest 
in  the  MTIA  as  of  the  end  of  the  plan  year  is  entered  in  element 
(e).  If  the  plan  also  participates  in  a  CCT  for  which  a  Form  5500 
was  not  filed,  the  CCT  Is  named  in  another  element  (a);  the 
name  of  the  CCT  sponsor  Is  named  in  element  (b),  ttie  nine-digit 
number  EIN  for  the  CCT,  followed  by  000  is  entered  in  element 
(c)  (such  as:  99-8765432-000);  a  "C"  is  entered  in  element  (d); 
and  the  dollar  value  of  the  plan's  interest  in  the  CCT  Is  entered 
in  element  (e).   It  the  plan  also  participates  In  a  PSA  for  which 
a  Form  5500  was  filed,  the  PSA  is  named  in  a  third  element 
(a);  the  name  of  the  PSA  sponsor  is  named  in  element  (b),  the 
PSA's  EIN  and  PN  Is  entered  in  element  (c)  (such  as: 
98-7655555-001);  a  "C"  is  entered  in  element  (d);  and  the  dollar 
value  of  the  plan's  interest  in  the  CCT  is  entered  in  element  (e). 

See  the  filled-ln  example  for  Part  I  on  the  following  page. 

Specific  Instructions  For  Part  11 

Use  as  many  pages  as  necessary  to  enter  the  information 
specified  below  for  all  plans  that  invested  or  participated  in  the 
DFE  at  any  time  during  the  DFE  year. 

Complete  a  separate  item  (elements  (a)  through  (c))  for  each 
plan. 

Element  (a).  Enter  the  name  of  each  plan  that  Invested  or 
participated  in  the  DFE  at  any  time  during  the  DFE  year.  GIAs 
need  not  complete  element  (a). 

Element  (b).  Enter  the  sponsor  of  each  investing  or  participating 
plan. 

Element  (c).  Enter  the  nine-digit  EIN  and  three-digit  PN  for  each 
plan  named  in  element  (a).  This  is  the  EIN  and  PN  entered  on 
lines  2b  and  lb  of  the  plan's  Fom  5500.  GIAs  should  enter  ttie 
EIN  of  the  sponsor  listed  In  element  (b). 

See  the  filled-ln  example  for  Part  II  on  the  following  page. 
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Filled-in  Example  for  Part  I 


M  Nam*  of  MTU,  CCT,  PSA.  or  103-12  IE 

M  NaiTM  of  Sponsor 

(c)  BN/PN  of  andty 
IMadlnM 

WEn«» 
Coda 

(a)  Dolar  vakia  of  MwMt 
in  MTIA,  CCT.  PSA,  or 
103-12  K  al  and  ol  ymr 

Master  Trust  For  Plans  til  XY2  Corporation 

Tnstee  Bank  for  Master  Trust 

12-M5678K»1 

M 

1 .250.000 

AAA  Bank  CCT 

AAA  Bank  of  Nortti  Amehca 

99-8765432-000 

C 

250,000 

B8B  insuranca  Company  PSA 

BBB  insuranca  Company 

9S-7655555-001 

P 

275,000 

FiHed-in  Example  for  Part  11 

Examptua  for  Pan  11:  A  Schedule  D  filed  for  a  DFE  (other  than  a  GtA)  should  be  completed  as  in  the  following  example  ▼ 


A  Schedule  D  filed  for  a  GIA  may  be  completed  as  above  or  as  In  the  following  example  ▼ 
M  Plan  Mama 


M  Name  of  Plan  Sponaor 


ABC  Widgal  Comp»»y 


AAA  Shoe  Company 


XY7  Corporation 


M  Nam*  of  Plan  Sponaor 

(4  BIVPN  o(  plan 
namadinM 

ABC  Widgat  Profit  ShMing  Plan 

ABC  Widgel  Company 

12-34S678S-001 

ABC  WIdgal  Pension  Plwi 

ABC  Widget  Compare 

12-3456789-002 

ABC  Sister  Company  Prom  Sharing  Ptan 

ABC  Sister  Company 

12-3456799-001 

ABC  Sister  Company  Pension  Pl»i 

ABC  Sister  CompMiy 

12-3456799-002 

4- 


|c)  BIVPN  of  plan 


12-3466788 


9S-7664321 


88-7712342 
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19991-  ESOP  Annual  Information 
Instructions  for  Schedule  E  (Form  5500) 


Genatal  Instructions 


Purpo^  of  Form 

Use  this  schedule  to  satisfy  the  requirements  under  Code 
sectiofl  6047(e)  for  an  annual  informatton  return  for  an  employee 
stock  iwnership  plan  (ESOP). 

Who  Must  File 

Every  employer  or  plan  administrator  of  a  pension  Ijeneflt  plan 
that  c(»ntains  ESOP  t)enefit8  must  file  a  Schedule  E  (Form 

5500).; 

How  '^o  Fil* 

File  Schedule  E  (Form  5500)  annually  as  an  attachment  to  Form 
5500  or  5500-EZ.   If  more  than  one  secunties  acquisition  loan 
(see  specific  instnxrtions  for  lines  6  through  11 )  is  outstanding, 
you  must  file  one  Schedule  E  (Form  5500)  and  an  attachment 
for  each  additional  securities  acquisition  loan.  Each  attachment 
must  provide  answers  to  questions  6  through  1 1 ,  be  in  a  similar 
formal  to,  and  on  the  same  size  paper  as  the  Schedule  E. 

Chdck  the  Schedule  E  twx  on  the  Form  5500  (Pari  II,  line 
108(41)  if  a  Schedule  E  is  attached  to  the  Form  5500. 
Nols:  I  The  Small  Business  Job  Protection  Act  repealed  the 
partial  interest  exclusion  of  Code  section  133  effective,  in 
generki,  with  respect  to  loans  made  after  August  20,  1996. 
However,  Schedule  E  (Form  5500)  must  be  filed  for  secunties 
acquisition  loans  made  to  ESOPs  before  August  21,  1996,  loans 
made  pursuant  to  a  written  binding  contract  in  effect  before  June 
10,  1396,  and  at  all  times  thereafter  before  the  loan  was  made, 
arid  c9rtain  loans  made  after  August  20,  1996,  to  refinance  a 
securpes  acquisition  loan  onginally  made  on  or  before  August 
20.  1i96. 

Specific  Instruction* 

Una*  A,  B,  C,  and  D.  This  information  should  be  the  same  as 

reported  in  Part  II  of  the  Form  5500  to  which  this  Schedule  E  is 

attach  9d. 

Une  ;  I.  If  the  schedule  does  not  provide  enough  space,  enter 

•ATTACHED"  and  provide  the  required  formula  as  an  attachment 

to  Schedule  E. 

UnM  6  tlirough  1 1 .  A  'securities  acquisition  loan'  is  an  exempt 

loan  tb  an  ESOP  to  the  extent  that  the  proceeds  are  used  to 

acquito  employer  securities  for  the  plan. 

Line  f .  A  'back  to  back  loan'  is  a  securities  acquisition  loan 

from  4  lender  to  an  employer  corporation  followed  by  a  loan  from 

the  corporation  to  the  ESOP  maintained  by  the  employer 

corporation.   A  "back  to  back  loan'  constitutes  a  "securities 

acqui$ition  loan"  under  Code  section  133  if  the  following 

requiiements  are  satisfied: 

1,  The  loan  from  the  employer  corporation  to  the  ESOP 
qualities  as  an  exempt  loan  under  Excise  Tax  Regulatk>ns 
sections  54.4975-7  and  54.4975-11; 

2j  The  repayment  terms  of  the  loan  from  the  corporation  to 
the  ESOP  are  "substantially  similar"  (as  defined  in  Temporary 
IncoJfe  Tax  Regulations  section  1.1 33- IT)  to  the  repayment 
tevrn^  of  the  loan  from  the  corporation  to  the  lender;  and 

3,  If  the  loan  from  the  corporation  to  the  ESOP  provides  for 
more]  rapid  repayment  of  principal  and  interest,  the  allocations 
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under  the  ESOP  attributable  to  such  repayments  do  not 
discriminate  in  favor  of  highly  compensated  employees  (within 
the  meaning  of  Code  section  4l4(q)). 

Une  7.  An  immediate  allocation  loan  is  any  loan  to  an  employer 
corporation  to  the  extent  that,  within  30  days,  emptoyer 
securities  are  transferred  to  the  ESOP  maintained  by  the 
corporation  in  an  amount  equal  to  the  proceeds  of  the  loan  and 
the  securities  are  allocable  to  the  accounts  of  plan  partcipants 
within  one  year  of  the  date  of  the  loan.  (See  Code  section 
133(b)(1)(B).) 

Une  8c.  The  transitton  rules  of  Act  sectkjn  7301(0(2)  through 
(6)  of  the  Omnibus  Budget  Reconciliation  Act  of  1989  (OBRA), 
P.L.  101-239,  provide  that  the  amendments  made  to  Code 
section  133  by  OBRA  will  not  apply  to  certain  loans  that  satisfy 
the  requirements  of  those  paragraphs.   In  general,  the 
amendments  made  by  OBRA  will  not  apply  to: 

1 .  Loans  made  pursuant  to  a  binding  written  commitment  in 
effect  on  June  6, 1989,  and  at  all  times  thereafter  before  the  loan 
was  made,  or  pursuant  to  a  written  binding  contract  (or  tender 
offer  registered  with  the  Securities  and  Exchange  Commission 
(SEC))  in  effect  on  June  6,  1989,  and  at  all  times  thereafter 
before  such  securities  were  acquired. 

2.  If  subparagraph  1  does  not  apply,  toans  made  pursuant 
to  a  binding  written  commitment  in  effect  on  July  10,  1989,  and 
at  all  times  thereafter  before  the  loan  was  made,  but  only  to  the 
extent  that  the  proceeds  were  used  to  acquire  emptoyer 
securities  pursuant  to  a  certain  binding  written  contract  (or 
tender  offer  registered  with  the  SEC)  in  effect  on  July  10,  1989, 
and  at  all  times  thereafter  before  the  securities  are  acquired. 

3.  Any  kjan  made  on  or  before  July  10,  1992,  pursuant  to  a 
written  agreement  entered  into  before  July  10,  1989,  if  the 
agreement  evklences  the  intent  of  the  borrower  to  enter,  on  a 
periodic  basis,  into  securities  acquisition  toans  described  in 
Code  section  133(b)(1)(B)  (as  in  effect  before  December  19, 
1989).  This  rule  applies  only  if  one  or  more  securities  acquisition 
loans  were  made  to  the  borrower  on  or  before  July  10,  1989. 

See  Ad  sectton  7301(f)(2)  to  determine  the  specific 
requirements  of  the  transition  rules  described  above.   See  Act 
section  7301(f)(3)  through  (6)  for  additional  transition  rules  on 
refinancings,  collective-bargaining  agreements,  filings  with  the 
United  States,  and  the  30%  test  for  certain  loans. 
Une  9.  If  the  loan  is  a  back  to  back  loan  or  an  immediate 
allocatton  toan,  enter  the  amount  of  interest  pad  by  the  employer 
corporation  to  the  lender(s)  during  the  plan  year. 
Line  lib.  The  repeal  of  Code  section  133  by  Act  sectton  1602 
of  SBJPA  1996  does  not  apply  to  a  refinancing  of  an  ESOP 
securities  acquisition  loan  made  after  August  20,  1996  or 
pursuant  to  a  binding  contract  in  effect  before  June  10,  1996 

1 .  The  refinancing  loan  meets  the  requirements  of  Code 
sectton  133  in  effect  on  August  20,  1996, 

2.  The  outstanding  principal  amount  of  the  loan  is  not 
increased,  and 

3.  The  term  of  the  original  loan  is  not  extended. 

Une  15(d).  In  detemiining  the  dividend  rate  for  a  class  of 
common  stock,  use  the  percentage  of  the  average  dividends 
paid  on  the  class  of  common  stock  during  the  plan  year  over  the 
average  value  of  the  class  of  common  stock  during  the  plan 
year. 

In  determining  the  dividend  rate  for  a  class  of  preferred  stock, 
use  the  dividend  rate  stated  in  the  terms  of  the  stock,  or  if  a 
dividend  rate  is  not  stated,  use  the  percentage  of  the  average 
dividends  paid  on  the  class  of  preferred  stock  during  the  plan 
year  over  the  par  value  of  the  class  of  prefened  stock. 


if: 
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1999  -  Fringe  Benefit  Plan 
Annual  Information  Return 
Instructions  for  Schedule  F  (Form  5500) 

General  Instructions 

Purpose  of  Schedule 

Schedule  F  must  be  attached  to  the  Form  5500  filed  for  every 
fringe  laenefit  plan  required  to  file  under  Code  section  6039D. 
This  includes: 

•  A  cafeteria  plan  described  in  Code  section  125, 

•  An  educational  assistance  program  described  in  Code  section 
127,  and 

•  An  adoption  assistance  program  described  in  Code  section 
137. 

Note:   If  an  employer  offers  art  adoption  assistance  program  as 
a  benefit  under  a  cafeteria  plan,  file  one  Scfiedule  F  for  the 
cafeteria  plan.  If  one  Schedule  F  is  filed  for  both  a  Code  section 
125  plan  and  a  Code  section  137  plan,  check  both  the  125  box 
and  the  137  box.   Do  not  file  Schedule  F  for  an  educational 
assistance  program  that  provides  only  job-related  training,  which 
is  deductible  as  an  ordinary  and  necessary  business  expense 
under  Code  section  162. 

Check  the  Schedule  F  box  on  the  Form  5500  (Part  II,  line  10c 
if  a  Schedule  F  is  attached  to  the  Form  5500. 

Specific  Instructions 

Lines  A,  B,  C,  and  D.  This  information  should  be  the  same  as 
reported  in  Part  II  of  the  Form  5500  to  which  this  Schedule  F  is 
attached. 


Fringe  benefit  plans  filing  only  to  satisfy  the  requirements  of 
Code  section  6039D(a)  must  complete  the  following  items  on 
Fom  5500:  Boxes  A,  B,  D,  and  lines  1  through  5,  8c,  and  10c. 
The  completed  Fonn  5500  and  the  attached  Schedule  F  are  filed 
as  the  plan's  information  return. 

Une  4.  For  reporting  purposes  under  Code  section  6039D,  the 
term  "employees  participating  in  the  plan"  means  any  employee 
who,  for  a  plan  year,  has  had  at  least  $1  excluded  from  gross 
income  by  reason  of  Code  section  125,  127,  or  137. 
Une  5.  The  total  cost  of  the  fringe  benefit  plan  includes: 

•  For  a  Code  section  125  cafeteria  plan,  the  amount  employees 
elect  to  have  an  employer  contribute  to  provide  for  the  benefits 
under  the  plan. 

•  Administrative  expenses  including  any  legal,  accounting,  or 
consulting  fees  attributable  to  the  plan,  whether  paid  directly  by 
the  employer  or  through  the  plan.  Overhead  expenses  such  as 
utilities  and  photocopying  costs  are  not  to  be  included  for  this 
reporting  purpose. 

Note:   For  a  Code  section  125  cafetena  plan,  enter  the  amount 
of  the  salary  reductions  and  other  employer  contributions.  Other 
employer  contributions  include  nonelective  contributions  and 
flexible  credits.  Nonelective  contributions  and  flexible  credits  are 
the  employer's  portion  of  the  cost  or  premium  contributed  as 
employer-provided  coverage  under  a  cafeteria  plan 
arrangement.  Do  not  subtract  berwfits  paid  out  from  the  plan 
arid  amounts  forfeited. 

Line  6.  Do  not  complete  this  line  if  the  return/report  is  being  filed 
for  both  a  welfare  benefit  plan  and  a  fnnge  benefit  plan  and  both 
have  terminated  during  this  plan  year  and  are  filing  a  final 
retum/report.   Enter  the  termination  infonnation  in  Form  5500, 
Part  I,  line  B(3)  and  lines  4k  and  5a  of  the  Schedule  H  or  lines 
4j  and  5a  of  the  Schedule  I,  as  applicable. 
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199$  -  Financial  Transaction  Schedules 
Instructions  for  Schedule  G  (Form  5500) 


General  Instructions 

WhotMustRI* 

The  Schedule  G  (Form  5500)  must  be  attached  to  a  Fomn  5500 
filed  Itr  a  plan,  MTIA,  103-12  IE,  or  GIA  to  report  loans  or  fixed 
incorrie  obligations  in  default  or  determined  to  be  uncollectible 
as  of  the  end  of  the  plan  year,  leases  in  default  or  classified  as 
uncollectible,  and  nonexempt  transactions.  See  Sctiedule  H 
(Fomi  5500)  hnes  4b,  4c,  and/or  4d. 

Ch^  the  Schedule  G  box  on  the  Form  5500  (Pari  II,  line 
10b{^)  if  a  Schedule  G  is  attached  to  the  Form  5500.  Multiple 
Schedule  G  pages  must  be  attached  to  the  Form  5500  if 
necessary  to  report  the  required  information.  You  can  get 
additional  green  ink  copies  by  calling  1-«00-TAX-fORM 
(1-800-829-3676). 

Thi  Schedule  G  consists  of  three  parts.  Part  I  of  the  Schedule 
G  reports  any  loans  or  fixed  income  obligations  in  default  or 
determined  to  be  uncollectible  as  of  the  end  of  the  plan  year. 
Part  11  of  the  Schedule  G  reports  any  leases  in  defautt  or 
classlied  as  uncollectible.  Part  III  of  the  Schedule  G  reports 
noneiempt  transactions. 

Specific  Instructions 

LkM  A,  B,  C,  and  D.  This  information  should  be  the  same  as 

reported  in  Part  II  of  the  Form  5500  to  which  this  Schedule  G  is 

sttflctiod 

Part  I  •  LOANS  OR  RXED  INCOME  OBUGATIONS  IN 

DEFAULT  OR  CLASSIFIED  AS  UNCOU.ECTIBLE 

List  ^1  loans  by  the  plan  or  fixed  income  obligations  in  default 

or  determined  to  be  uncollectible  as  of  the  end  of  the  plan  year, 

or  th4  fiscal  year  of  the  GIA,  MTIA,  or  103-12  IE.   Indude: 

•  Obligations  where  the  required  payments  have  not  been  made 
by  th«  due  date; 

•  Fii0d  income  obligations  that  have  matured,  but  have  not 
been  paid,  for  which  it  has  been  determined  that  payment  will 
not  b0  made;  and 

•  Losns  by  the  plan  that  were  in  default  even  if  renegotiate^! 
later  dunng  the  plan  year. 

laintify  in  (a)  each  obligator  known  to  be  a  party-in-interest  to 
the  plan. 

Provide,  on  a  separate  attachment,  an  explanation  of  what 
step^  have  been  taken  or  will  be  taken  to  collect  overdue 
amounts  for  each  toan  listed. 

Tie  due  date,  payment  amount  and  conditions  for 
deteifnining  default  in  the  case  of  a  note  or  k^an  are  usually 
contained  in  the  documents  establishing  the  note  or  loan.    A 
loan  by  the  plan  is  m  default  when  the  borrower  is  unable  to  pay 
the  obligation  upon  matunty.  Obligations  that  require  periodk: 
repayment  can  default  at  any  time.   Generally  loans  and  fixed 
incortie  obligations  are  considered  uncollectible  when  payment 
has  ^ot  been  made  and  there  is  little  probability  that  payment 
will  tifi  made.  A  fixed  income  obligatkjn  has  a  fixed  maturity  date 
at  a  specified  interest  rate. 

Do  not  report  in  Part  I  participant  loans  under  an  indivkJual 
account  plan  with  investment  experience  segregated  for  each 
accoijnt,  that  are  made  in  accordance  with  29  CFR  2550.408b-1, 
and  that  are  secured  solely  by  a  portion  of  the  participant's 
vestsd  accrued  benefit.   Report  all  other  participant  loans  in 
default  or  classified  as  uncollectible  on  Part  I,  and  list  each  such 
loan  lindividually. 

Partill  -  LEASES  IN  DEFAULT  OR  CLASSIFIED  AS 
UNQOLLECTIBLE 

List  >ny  leases  in  default  or  classified  as  uncollectible.  A  lease 
is  at\  agreement  conveying  the  right  to  use  property,  pljmt  or 
equipment  for  a  stated  period.   A  lease  is  in  default  when  the 
required  payment(s)  has  not  been  made.  An  uncollectible  lease 
is  orje  where  the  required  payments  have  not  been  made  and 


for  which  uncollectible  lease  is  one  where  the  required  payments 
have  not  been  made  and  for  which  there  is  little  probability  that 
payment  will  be  made.  Provide,  on  a  separate  attachment,  an 
explanation  of  what  steps  have  been  taken  or  will  be  taken  to 
collect  overdue  amounts  for  each  lease  listed. 
Part  III  -  NONEXEMPT  TRANSACTIONS 
All  nonexempt  party-in-interest  transactions  must  be  reported, 
reganjiess  of  whether  disclosed  in  the  accountant's  report, 
unless  the  nonexempt  transaction  is: 

1.  Statutorily  exempt  under  Part  4  of  Title  I  of  ERISA; 

2.  Administratively  exempt  under  ERISA;  section  408(a); 

3.  Exempt  under  Code  sections  4975(c)  or  4975(d); 

4.  The  holding  of  participant  contributions  for  a  welfare  plan 
that  meets  the  conditions  of  ERISA  Technical  Release  92-01; 
or 

5.  A  transaction  of  a  103-12  IE  with  parties  other  than  the 
plan. 

Nonexempt  transactions  with  a  party-in-interest  include  any 
direct  or  indirect: 

A.  Sale  or  exchange,  or  lease,  of  any  property  between  the 
plan  and  a  party-in-interest. 

B.  Lending  of  money  or  other  extension  of  credit  between  the 
plan  and  a  party-in-interest. 

C.  Fumishing  of  goods,  seroices,  or  facilities  between  the 
plan  and  a  party-in-interest. 

D.  Transfer  to,  or  use  by  or  for  the  benefit  of,  a 
party-in-interest,  of  any  income  or  assets  of  the  plan. 

E.  Acquisition,  on  behalf  of  the  plan,  of  any  employer  security 
or  employer  real  property  in  violation  of  Code  section  407(a). 

F.  Dealing  with  the  assets  of  the  plan  for  a  fiduciary's  own 
interest  or  own  account. 

G.  Actir>g  in  a  fiduciary's  Individual  or  any  other  capacity  in 
any  transaction  involving  the  plan  on  be  half  of  a  party  (or 
represent  a  party)  whose  interests  are  adverse  to  the 
interests  of  the  plan  or  the  interests  of  its  partrcipants  or 
beneficiaries. 

H.  Receipt  of  any  conskleration  for  his  or  her  own  personal 

account  by  a  party-in-interest  who  is  a  fiduciary  from  any 

party  dealing  with  the  plan  in  connectran  with  a  transaction 

involving  the  income  or  assets  of  the  plan. 
Note:  Amounts  paid  by  a  participant  or  beneficiary  to  an 
employer  and/or  withheld  by  an  employer  for  contribution  to  the 
plan  are  participant  contributions  that  become  plan  assets  as  of 
the  earliest  date  on  which  such  contributions  can  reasonably  tie 
segregated  from  the  employer's  general  assets  (see  29  CFR 
2510.3-102).  An  employer  holding  these  assets  after  that  date 
commingled  with  its  general  assets,  will  have  engaged  in  a 
prohibited  use  of  plan  assets  for  purposes  of  the  nonexempt 
transactions  described  above  (see  ERISA  section  406).  See 
above  for  reporting  by  welfare  plans  that  meet  the  conditions  of 
ERISA  Technical  Release  92-01. 

If  you  are  unsure  as  to  whether  a  transaction  is  exempt  or 
not,  you  should  consult  with  either  the  plan's  independent 
qualified  publk:  accountant  or  legal  counsel  or  both. 

You  may  indicate  that  an  application  for  an  administrative 
exemption  is  perKJing. 

If  the  plan  is  a  qualified  pension  plan  and  a  nonexempt 
prohibited  transaction  occuned  with  respect  to  a  disqualified 
person,  a  Form  5330,  Return  of  Excise  Taxes  Related  to 
Employee  Benefit  Plans,  should  be  filed  with  IRS  to  pay  the 
excise  tax  on  the  transaction. 

For  purposes  of  this  form,  party-in-interest  is  deemed  to 
include  a  disqualified  person  see  Code  section  4975(e)(2).  The 
term  "party-in-interest"  means,  as  to  an  employee  benefit  plan: 

A.  Any  fiduciary  (including,  but  not  limited  to,  any 
administrator,  officer,  trustee  or  custodian),  counsel,  or 
employee  of  the  plan; 

B.  A  person  providing  services  to  the  plan; 

C.  An  employer,  any  of  whose  emptoyees  are  covered  by  the 
plan; 
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D.  An  employee  organization,  any  of  whose  members  are 
covered  by  the  plan; 

E.  An  owner,  direct  or  indirect,  of  50%  or  ntore  of:  (1)  the 
combined  voting  power  of  all  classes  of  stock  entitled  to  vote, 
or  the  total  value  of  shares  of  all  classes  of  stock  of  a 
corporation,  (2)  the  capital  Interest  or  the  profits  interest  of  a 
partnership,  or  (3)  the  beneficial  interest  of  a  trust  of 
unincorporated  enterprise  that  is  an  emptoyer  or  an 
employee  organization  described  in  C  or  D; 

F.  A  relative  of  any  individual  described  in  A  ,  B,  C,  or  E; 
Q.  A  corporation,  partnership,  or  trust  or  estate  of  which  (or 
in  which)  60%  or  more  of:  (1)  the  comb<r)ed  voting  power  of 


all  classes  of  stock  of  such  corporation,  (2)  the  capital 
interest  or  profits  interest  of  such  partnership,  or  (3)  the 
beneficial  interest  of  such  trust  or  estate  Is  owned  directly  or 
indirectly,  or  held  by,  persons  described  in  A,  B,  C,  D,  or  E; 
H.  An  employee.  offk:er,  director  (or  an  individual  having 
powers  or  responsibilities  similar  to  those  of  officers  or 
directors),  or  a  10%  or  more  shareholder,  directty  or 
indirectly,  of  a  person  described  in  B,  C,  D,  E,  or  Q,  or  of  the 
«mpk>yee  benefit  plan;  or 

L  A  10%  or  more  (directly  or  indirectty  in  capital  or  profits) 
partner  or  joint  venturer  of  a  person  described  in  B,  C.  D,  E, 
orG. 


Instructions  for  Schedule  G  (Form  5500) 


Page  37 


5122 


Federal  Register / Vol.  65,  No.  22 / Wednesday.  February  2,  2000 /Notices 


1999  -  Financial  Information 
Instructions  for  Schedule  H  (Form  5500) 


Gene  -al  Instructions 

Who  iPiitt  File 

The  Schedule  H  (Form  5500)  must  be  attached  to  a  Form  5500 
filed  fqr  a  pension  benefit  plan  or  a  welfare  benefit  plan  that 
covered  1 00  or  more  parlicipants  as  of  the  beginning  of  the  plan 
year  arid  a  Form  5500  filed  for  a  MTIA.  CCT,  PSA,  103-12  IE, 
or  GIA-   See  the  instructions  to  the  Form  5500  for  Direct  Fifing 
Entltyi(DFE). 

ExcapttofW:  (1)  Insured,  unfunded,  or  a  combination  of 
unfunded/insured  welfare  plans  and  fully  insured  pension  plans 
that  fTlBet  the  requirements  of  29  CFR  2520.104-44  are  exempt 
from  completing  the  Schedule  H.  (2)  If  a  Form  5500-C/R  was 
filed  fqr  the  plan  for  the  1 998  plan  year  and  the  plan  covered 
fewer  than  121  participants  as  of  the  beginning  of  the  1999  plan 
year,  the  Schedule  I  may  be  completed  instead  of  a  Schedule 
H.  Sale  page  6  of  the  Form  5500  instructiorw  for  Lines  and 
Scttei^les  To  Complete. 

Ch^k  the  Scheduie  H  box  on  the  Form  5500  (Part  II,  line 
10b(li)  if  a  Schedule  H  is  attached  to  the  Form  5500.  Do  not 
attach  both  a  Schedule  H  and  a  Schedule  I  to  the  same  Form 
5500 

Speci  ic  Instructions 

Lines  A,  B,  C,  and  D.  This  information  should  be  the  same  as 

report  Kl  in  Part  II  of  the  Form  5500  to  which  this  Schedule  H  is 

attach  9d. 

Note:   Do  not  mark  through  the  printed  line  descnptions  on  the 

Schedule  H  and  insert  your  own  description  as  this  may  cause 

additional  correspondence  due  to  a  computerized  review  of  the 

Schei^ule  H. 

Thq  cash,  modified  cash,  or  accrual  basis  may  be  used  for 
recogtiition  of  transactions  in  Pans  I  and  II,  as  long  as  you  use 
one  rrtethod  consistently.   Round  off  all  amounts  reported  on  the 
Schedule  H  to  the  nearest  dollar.  Any  other  amounts  are  subject 
to  rejection    Check  all  subtotals  and  totals  carefully. 

If  me  assets  of  two  or  more  plans  are  maintained  in  a  fund 
that  iq  not  a  DFE,  a  registered  investment  company,  or  the 
general  account  of  an  insurance  company  under  an  unallocated 
contract,  complete  by  entenng  the  plan's  alkxable  part  of  each 
line  If^m  in  Parts  I  and  II  of  the  Schedule  H.   (See  the 
instruttions  for  lines  1c(9)  through  1c(14),  including  the  1999 
Trsniltion  Rule  for  CCTs  and  PSAs.) 

Ext0ption:  When  completing  the  Schedule  H  for  a  plan  or 
DFE  rat  partiapates  in  a  CCT  or  PSA  for  which  a  Form  5500 
has  not  been  filed,  do  not  allocate  the  income  of  the  CCT  or  PSA 
and  expenses  that  were  subtracted  from  the  gross  incorne  of  the 
CCT  pr  PSA  in  determining  their  net  investment  gain  (loss). 
InsteSd,  enter  the  CCT  or  PSA  net  gain  (loss)  on  line  2b(6)  or 
(7)  injaccordance  with  the  instructions  for  these  lines. 

If  assets  of  one  plan  are  rriaintained  in  two  or  more  trust  funds, 
repoif  ttie  combined  finar>cial  Information  in  Parts  I  and  II. 

Current  value  means  fair  market  value  where  available. 
Otheilwise,  it  means  the  fair  value  as  determined  in  good  faith 
undei  the  terms  of  the  plan  by  a  tnjstee  or  a  named  fiduciary, 
assuming  an  orderly  liquidation  at  time  of  the  determination. 
See  ERISA  section  3(26). 
Part  I  -  ASSET  AND  LIABILITY  STATEMENT 
Colufnns  (a)  and  (b).  Enter  the  current  value  on  each  line  as 
of  the  tjeginning  and  end  of  the  plan  year. 
Note)   Amounts  reported  in  column  (a)  must  tx  the  same  as 
repotted  for  the  end  of  the  plan  year  for  corresponding  line  items 
on  thp  1998  return/report  for  the  plan.    Do  not  include 
contributions  designated  for  the  1999  plan  year  in  column  (a). 
Line  la.  Total  noninterest  bearing  cash  includes,  among  other 
thingk,  cash  on  hand  or  cash  in  a  noninterest  bearing  checking 
account 
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Une  yb^^).  Noncash  basis  filers  should  include  contributions 
due  the  plan  by  the  employer  but  not  yet  paid.  Do  not  include 
other  amounts  due  from  the  employer  such  as  the 
reimbursement  of  an  expense  or  the  repayment  of  a  loan. 
Line  1lJ(2).  Noncash  basis  filers  should  include  contributions 
withheW  by  the  employer  from  participants  and  amounts  due 
directly  from  partfcipants  that  have  not  yet  been  received  by  the 
plan.  Do  not  include  the  repayment  of  participant  loans. 
Une  1b(3).  Noncash  basis  filers  should  include  amounts  due  to 
the  plan  virtiich  are  not  includable  in  lines  1b(1)  or  1b(2).  These 
amounts  may  include  investment  income  earned  but  not  yet 
received  by  the  plan  and  other  amounts  due  to  the  plan  such 
as  amounts  due  from  the  employer  or  another  plan  for  expense 
reimbursement  or  from  a  partkiipant  for  the  repayment  of  an 
overpayment  of  t>er>efits. 

Line  1c(1).  Include  all  assets  that  earn  interest  in  a  financial 
institutkjn  account  such  as  interest  bearing  checking  accounts, 
passbook  savings  accounts,  or  in  money  market  accounts. 
Line  1c(2).  Include  securities  issued  or  guaranteed  by  the  U.S. 
Government  or  its  designated  agencies  such  as  U.S.  Savings 
BorxJs,  Treasury  t)onds.  Treasury  bills,  FNMA,  and  GNMA. 
Une  1c(3).  Include  investment  securities  (other  than  employer 
securities  defined  in  1d(1)  below)  issued  by  a  corporate  entity 
at  a  stated  interest  rate  repayable  on  a  partkiular  future  date 
such  as  most  bonds,  debentures,  convertible  detjentures, 
commercial  paper  and  zero  coupon  bonds.  Do  not  include  debt 
securities  of  governmental  units  that  should  be  reported  on  line 
1c(2)  or  1c(15). 

'Preferred'  means  any  of  the  above  securities  that  are 
publcly  traded  on  a  recognized  securities  exchange  and  tfie 
securities  have  a  rating  of  "A"  or  above.  If  the  securities  are  not 
'Preferred"  they  are  listed  as  "Other." 

Line  1c(4XA).  Include  stock  issued  by  corporations  (other  than 
employer  securities  defined  in  1d(1)  below)  whteh  is 
accompanied  by  preferential  rights  such  as  the  right  to  share  in 
distributions  of  earnings  at  a  higher  rate  or  which  has  general 
pnority  over  the  comrnon  stock  of  the  same  entity.  Include  the 
value  of  warrants  convertible  into  prefen'ed  stock. 
Line  1c(4KB).  Include  any  stock  (other  than  employer  securities 
defined  in  1d(1)  below)  that  represents  regular  ownership  of  the 
corporation  and  is  not  accompanied  by  preferential  rights. 
Include  ttie  value  of  warrants  convertible  into  common  stock. 
Line  1c(5).  Include  the  value  of  the  plan's  participation  In  a 
partnership  or  joint  venture  if  the  undertying  assets  of  the 
partnership  or  joint  venture  are  not  considered  to  be  plan  assets 
under  29  CFR  2510.3-101 .  Do  not  include  the  value  of  a  plan's 
interest  in  a  partnership  or  joint  venture  that  is  a  103-12  IE. 
Include  the  value  of  a  103-12  IE  in  1c(12). 
Line  10(6).  Include  the  current  value  of  both,  income  and 
non-income  producing  real  property  owned  by  the  plan.  Do  not 
include  the  value  of  property  that  is  employer  real  property  or 
property  used  in  plan  operations  which  should  be  reported  on 
lines  1d  aiKl  1e,  respectively. 

Line  1c(7).  Enter  the  cun-ent  value  of  all  loans  made  by  the  plan, 
except  partkapant  loarw  reportable  on  line  1c(8).  Include  the  sum 
of  the  value  of  loans  for  construction,  securities  loans, 
commercial  and/or  residential  mortgage  toans  that  are  not 
subject  to  Code  section  72(p)  (either  by  making  or  partrcipating 
in  the  loans  directly  or  by  purchasing  loans  originated  by  a  third 
party),  and  other  miscellaneous  ksans. 
Une  1c(«).  Enter  the  current  value  of  all  loans  to  participants 
including  residential  mortgage  loans  that  are  subject  to  Code 
section  72(p).  Include  the  sum  of  the  value  of  the  unpaid 
principal  balances,  plus  accrued  but  unpaid  interest,  if  any,  for 
participant  loans  made  under  an  Individual  account  plan  with 
investment  experience  segregated  for  each  account,  that  are 
made  in  accordance  with  29  CFR  2550.408b-1  and  secured 
solely  by  a  portion  of  the  participant's  vested  accmed  benefit. 
When  applrcable,  combine  this  amount  with  the  current  value  of 
any  other  partrcipant  loans.  Do  not  include  in  column  (b)  a 
participant  loan  that  has  been  deemed  distributed  during  the 
plan  year  or  any  prior  plan  year  under  the  provisions  of  Code 
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section  72(p)  and  proposed  IRS  regulation  section  1.72(p)-1,  if 
botti  of  the  following  arcun^tances  apply: 

1.  Under  the  plan,  the  participant  loan  is  treated  as  a  directed 
investment  solely  of  the  participant's  individual  account;  and 

2.  As  of  the  end  of  the  plan  year,  the  participant  is  not 
continuing  repayment  under  the  loan. 

If  the  deemed  distributed  participant  loan  Is  included  in  column 
(a)  and  both  of  these  circumstances  apply,  report  the  loan  as  a 
deemed  distribution  on  line  2g.  However,  if  either  of  these 
circumstances  does  not  apply,  the  current  value  of  the 
participant  loan  (including  interest  accruing  thereon  after  the 
deemed  distribution)  should  be  included  in  column  (b)  without 
regard  to  the  occurrence  of  a  deemed  distribution. 
Note:   For  a  Form  5SO0  that  is  filed  for  any  plan  year  after  the 
1999  plan  year,  the  entry  on  line  1c(8),  column  (b),  of  Schedule 
H  (participant  loans  ■  end  of  year)  or  on  line  la,  column  (b),  of 
Schedule  I  (plan  assets  -  end  of  year)  must  include  the  current 
value  of  any  participant  loan  that  was  reported  as  a  deemed 
distribution  on  line  2g  for  any  earlier  year  if,  the  partiapant 
resuntes  repayment  under  the  loan  duhng  the  plan  year  In 
addition,  the  amount  to  be  entered  on  line  2g  must  be  reduced 
by  the  amount  of  the  participant  loan  that  was  reported  as  a 
deemed  distribution  on  line  2g  for  the  earlier  year 

After  a  participant  loan  that  has  been  deemed  distributed  is 
reported  on  line  2g,  it  is  no  longer  to  be  reported  as  an  asset 
on  Schedule  H  or  Schedule  I  unless,  in  a  later  year,  the 
participant  resumes  repayment  under  the  loan.    However,  such 
a  loan  (including  interest  accruing  thereon  after  the  deemed 
distribution)  that  has  not  tieen  repaid  is  still  considered 
outstanding  for  purposes  of  applying  Code  section  72(p)(2)(A) 
to  determine  the  maximum  amount  of  sutjsequent  loans.  The 
loan  is  also  considered  outstanding  for  other  purposes,  such  as 
the  qualification  requirements  of  Code  section  401,  including,  for 
example,  the  determination  of  top-heavy  status  under  Code 
section  416.  See  Q&As  12  and  19  of  proposed  IRS  regulation 
section  1.72(p)-1. 

Unas  1c<9),  (10),  (11),  and  (12).  Enter  the  total  current  value 
of  the  plan's  interest  in  DFEs  on  the  appropriate  lines  as  of  the 
beginning  and  end  of  the  plan  year.  The  value  of  tt\e  plan's 
interest  in  each  DFE  at  the  end  of  the  plan  year  must  be  reported 
on  the  Schedule  D  (Forni  5500). 

I  For  plan  and  DFE  years  t>eginning  on  or  after  January  1, 
2000,  the  plan's  or  DFEs  interest  in  CCTs  and  PSAs  for 
wtUch  a  Form  5500  has  not  been  fUed  may  not  be 
included  on  lines  1c(9)  or  1c(10).  The  plan's  or  DFE's  interest  in 
the  underlying  assets  of  such  CCTs  and  PSAs  must  be 
aUocaled  and  reported  in  ttie  appropriate  categories  on  a 
line-by-line  basis  on  Part  I  of  the  Schedule  H. 
1999  Transition  Rule  -  When  completing  the  1999  Schedule  H 
for  a  plan  or  DFE  that  participates  in  a  CCT  or  PSA  for  ¥fhich  a 
Form  5500  has  not  been  fUeid,  you  may  enter  the  current  value 
of  the  plans  interest  in  all  CCTs  and  PSAs  on  line  1c(9)  or  (10), 
as  appropriate. 

Note:   For  reporting  purposes,  a  separate  account  that  is  not 
considered  to  be  holding  plan  assets  pursuant  to  29  CFR 
2S10.3-101(h)(1)(iii)  does  not  constitute  a  pooled  separate 
account 

Line  1c(14).  Use  the  same  method  for  determining  the  value  of 
tfie  insurance  contracts  reported  here  as  you  used  for  Hne  3  of 
Schedule  A  (Fonm  5500),  or,  if  line  3  is  not  required,  line  6. 
Una  1g(15).  Include  all  other  investments  not  indudable  in  lines 
1c(1)  through  (14),  such  as  options,  index  futures,  repurchase 
agreements,  state  and  municipal  securities,  cotiectlbles,  and 
ottwr  personal  property. 

Una  1(1(1).  An  employer  security  is  any  security  issued  by  an 
employer  (including  affiliates)  of  employees  covered  by  ttie  plan. 
These  may  indude  common  stocks,  preferred  stoclcs,  bonds, 
zero  coupon  bonds,  detjentures,  convertible  deberrtures,  notes 
and  commercial  peiper. 

Una  1d(2).  The  tenm  "employer  real  property'  means  real 
property  (and  related  persor^l  property)  that  is  leased  to  an 
employer  of  employees  covered  by  the  plan,  or  to  an  affiliate  of 


such  employer.  For  purposes  of  detemiining  the  time  at  which 
a  plan  acquires  employer  real  property  for  purposes  of  this  line, 
such  property  shall  be  deemed  to  be  acquired  by  the  plan  on  the 
date  on  which  the  plan  acquires  the  property  or  on  ttie  date  on 
which  the  lease  to  the  employer  (or  affiliate)  is  entered  into, 
whichever  is  later. 

Line  le.  Include  the  current  (not  book)  value  of  the  buildings  and 
other  property  used  in  the  operation  of  the  plan.  Bui  Wings  or 
other  property  held  as  plan  inve8tn>ents  shoukj  be  reported  in 
1c(6)  and  1d(2). 

Do  not  include  the  value  of  future  pension  payments  on  lines 
Ig,  h.  i.jork. 

Una  Ig.  Noncash  basis  plans  should  include  the  total  amount 
of  ber>efit  claims  that  have  been  processed  and  stpproved  for 
payment  by  ttie  plan  Welfare  plans  should  also  include  'incurred 
but  not  reported'  benefit  claims. 

Una  1h.  Noncash  bas4S  plans  should  indude  ttie  total  amount 
of  obligations  owed  by  the  plan  whch  were  incun-ed  in  the 
nornial  operations  of  ttie  plan  and  have  t>een  approved  for 
payment  by  ttie  plan  but  have  not  been  paid. 
Una  1i.  'Acquisition  indebtedness",  for  debt -financed  property 
other  ttian  real  property,  means  the  outstanding  amount  of  ttie 
principal  debt  incurred: 

1.  By  the  organtzatioo  in  acquiring  or  improving  ttie  property; 

2.  Before  the  acquisition  or  improvement  of  ttie  property  if 
the  debt  was  incurred  onty  to  acquire  or  improve  the  property; 
or 

3.  After  the  acquisition  or  improvement  of  ttie  property  if  the 
debt  was  incurred  only  to  acquire  or  improve  ttie  property  and 
was  reasonably  foreseeable  at  the  time  of  such  acqutsitk)n  or 
improvement.  For  further  expianatkxi,  see  Code  sectkxi  514(c). 
Una  1j.  Noncash  basis  plans  shouW  include  amounts  owed  tor 
any  liabilities  that  wouW  not  be  dassifted  as  benefit  daims 
payable,  operating  payables,  or  acquisition  indebtedness. 
Una  II.  The  entry  in  column  (b)  must  equal  the  sum  of  ttie  entry 
in  column  (a)  plus  lines  2k,  21(1),  and  21(2). 

Part  II  •  INCOME  AND  EXPENSE  STATEMENT 
Una  2a.  Indude  the  total  cash  contributions  received  and/or  (for 
accrual  basis  plans)  due  to  be  received. 
Note:   Plans  using  the  accrual  t)asis  of  accounting  should  rxjt 
include  contributions  designated  lor  years  before  the  1999  plan 
year  on  Urte  2a. 

Una  2a(1XB).  For  welfare  plans,  report  aH  employee 
contrtHibons,  irx:luding  all  elective  contributions  under  a 
cafeteria  plan  (CkxJe  section  125)  For  pensjon  plans,  participant 
contnbirtkxis,  for  purposes  of  this  item,  also  indude  electrve 
contributions  under  a  qualified  cash  or  deferred  arrangement 
(Code  section  401  (k)). 

Una  2a(2).  Use  ttie  cunBnt  value,  at  date  contributed,  ol 
securities  or  ottier  noncash  property. 
Una  2b(1XA).  Enter  interest  earned  on  interest-bearing  cash, 
induding  earnings  from  sv»eep  accounts,  STIF  accounts,  money 
market  accounts,  certificates  of  deposit,  etc.  This  is  the  interest 
earned  on  the  investments  that  are  reported  on  line  1c(1). 
Una  2b(1XB).  Enter  interest  earned  on  U.S.  Government 
Securities.  This  is  ttie  interest  earned  on  ttie  investments  ttiat 
are  reported  on  line  1c(2). 

Una  2b(1  KC).  Generally,  this  is  the  interest  earned  on  securities 
that  are  reported  on  lines  1(c)(3)(A)  and  (B)  and  1d(1). 
Una  2b(2).  Generally,  the  dividends  are  for  Investments 
reported  on  line  1c(4)(A)  and  (B)  and  1d(1).  For  accrual  basis 
plans,  indude  any  dividends  dedared  for  stock  hekl  on  the  date 
of  recoitl,  but  not  yet  received  as  of  ttie  end  of  the  plan  year. 
Una  2b(3).  Generally,  rents  represent  ttie  income  earned  on  the 
real  propefrty  that  is  reported  in  items  1c(6)  and  1d(2).   Rents 
stioukj  be  entered  as  a  'Net"  figure.  Nei  rents  are  determined 
by  taking  the  total  rent  received  and  subtracting  aH  expenses 
directty  associated  with  the  property  If  the  real  property  is  jointfy 
used  as  income  producing  property  and  for  ttie  operatwn  of  ttie 
plan,  that  portion  of  ttie  expenses  attributable  to  the  income 
producing  portkxi  of  ttie  property  should  be  netted  against  ttie 
total  rents  received. 
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Lhw  2p(*)-  Enter  in  column  (b),  the  total  of  net  gain  (loss)  on 
sale  of  assets.  This  equals  the  sum  of  the  net  realized  gain  (or 
loss)  or  each  asset  held  at  the  beginning  of  the  plan  year  which 
was  sold  or  exchanged  during  the  plan  year,  and  on  each  asset 
that  was  both  acquired  and  disposed  of  within  the  plan  year. 
Note:  As  current  value  reporting  is  required  for  the  Form  5500, 
assets  are  revalued  to  current  value  at  the  end  of  the  plan  year 
For  purposes  of  this  form,  the  increase  or  decrease  in  the  value 
of  ass0ts  since  the  beginnmg  of  the  pian  year  (if  held  on  the  first 
day  of  the  plan  year)  or  their  acquisition  date  (if  purchased 
during  the  plan  year)  is  reported  in  line  2bi5)  below,  with  two 
excepfons:  (1)  the  realized  gain  (or  loss)  on  each  asset  that  was 
dispose  of  duhng  the  plan  year  is  reported  in  2b{4)  (NOT  on 
line  2ti(5)),  and  (2)  the  net  investment  gain  (or  loss)  from  CCTs, 
PSAs,  f/rriAs,  103-12  lEs,  arid  registered  investment  companies 
is  repryted  in  lines  2b(6)  through  (10). 

The  {sum  of  the  realized  gain  (or  loss)  of  assets  sold  or 
exchanged  during  the  plan  year  is  to  be  calculated  as  follows: 

1.  Enter  in  2b(4)(A),  column  (a),  the  sum  of  the  amount 
received  for  these  former  assets; 

2.  fenter  in  2b(4)(B).  column  (a),  the  sum  of  the  current  value 
of  the*  former  assets  as  of  the  beginning  of  the  plan  year  and 
the  purchase  price  for  assets  both  acquired  and  disposed  of 
during  the  plan  year;  and 

3.  Enter  in  2b(4)(C),  column  (b),  the  result  obtained  when 
2b(4)(f)  is  subtracted  from  2b(4)(A).  If  entenng  a  negative 
numbar,  enter  a  minus  sign  '-'  to  the  left  of  the  number. 
Note:  I  Bond  write-offs  should  be  reported  as  realized  losses. 
Une  2b<S).  Subtract  the  current  value  of  assets  at  the  beginning 
of  the  year  plus  the  cost  of  any  assets  acquired  during  the  plan 
year  fiom  the  current  value  of  assets  at  the  erxl  of  the  year  to 
obtain  this  figure.  If  entering  a  negative  numt)er,  enter  a  minus 
sign  "-"  to  the  left  of  the  number.  Do  not  include  ttie  value  of 
asseta  reportable  in  lines  2b(4)  and  2b(6)  through  2b(10). 
UnM  Bb(6).  (7),  (8),  and  (9).  Report  all  earnings,  expenses, 
gains  ^  losses,  and  unrealized  appreciation  or  depreciation  ttiat 
were  included  in  computing  the  net  investment  gain  (or  loss) 
from  ^^^  CCTs,  PSAs,  MTIAs,  and  103-12  lEs  here.  If  some  plan 
funds  are  held  in  any  of  these  entities  and  other  plan  funds  are 
held  in  other  funding  media,  complete  all  applicable  subitems  of 
line  2  io  report  plan  earnings  and  expenses  relating  to  the  otfier 
funding)  media.  The  net  investnneni  gain  (or  loss)  allocated  to  the 
plan  for  the  plan  year  from  the  plan's  investment  in  these  entities 
is  equal  to: 

1 .  The  sum  of  the  current  value  of  the  plan's  interest  in  each 
entity  {it  the  end  of  the  plan  year, 

2.  Minus  f^i«  current  value  of  the  plan's  interest  in  each  entity 
at  the  beginning  of  the  plan  year, 

3.  plus  any  amounts  transferred  out  of  each  entity  by  the 
jring  tfw  plan  year,  and 

I  Minus  any  amounts  transferred  into  each  entity  by  the 
jring  the  plan  year. 

Ent^r  the  net  gain  as  a  positive  numt>er  or  the  net  loss  as  a 
negatjj/e  numt)er. 
Note:   Enter  the  combined  net  investment  gain  or  loss  from  all 
CCTs  and  PSAs,  reganjiess  of  whether  a  DFE  Form  5500  was 
filed  fpr  the  CCTs  and  PSAs. 

Une  ^t><10).  Enter  net  investment  gain  (loss)  from  registered 
investinent  companies  here.  Compute  in  the  same  manner  as 
discussed  above  for  lines  2b(6)  through  (9). 
Line  3c.  Include  all  other  plan  income  earned  that  is  not  included 
in  2a  or  2b.  Do  not  include  transfers  from  other  plans  that  should 
be  reoorted  in  line  21. 

Line  3e<1).  Include  the  current  value  of  all  cash,  securities,  or 
other  property  at  the  date  of  distribution.  Include  all  eligible 
rollover  distributions  as  defirwd  in  Code  section  401(a)(31)(C) 
that  have  t>een  paid  at  the  participant's  election  to  an  eligible 
ratirerhent  plan  (including  an  IRA  within  the  meaning  of  section 
401(a|(31){D)). 

Una  ;  !«(2).  Include  payments  to  insurance  companies  and 
simila  organizations  such  as  Blue  Cross,  Blue  Shield,  and 
maintenance  organizations  for  the  provision  of  plan 
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benefits  (e.g.,  paid-up  annuities,  accident  insurance,  health 
Insurance,  vision  care,  dental  coverage,  stop-loss  insurance 
whose  daims  are  paid  to  the  plan  (or  which  is  othenwise  an  asset 
of  the  plan)),  etc. 

Line  2e(3).  Include  all  payments  made  to  other  organizations 
or  individuals  providing  benefits.  Generally,  these  are  individual 
providers  of  welfare  benefits  such  as  legal  services,  day  care 
services,  training  arxj  apprenticeship  services. 
Line  2f.  Include  on  this  fine  all  distributions  paid  during  the  plan 
year  of  excess  deferrals  under  Code  section  402(g)(2)(A)(ii), 
excess  contributions  under  section  401(k)(8),  and  excess 
aggregate  contributions  under  section  401(m)(6).   Include 
allocable  income  distributed.  Also  include  on  this  line  any 
elective  deferrals  and  employee  contributions  that  were 
distributed  or  returned  to  employees  during  the  plan  year  in 
accordance  with  section  1.415-6(b)(6)(iv)  of  the  Income  Tax 
Regulations,  as  well  as  any  attributable  gains  that  were  also 
distributed. 

Une  2g.  Report  on  line  2g  a  participant  loan  that  is  Included  in 
line  1c(8),  column  (a)  (participant  loans  ■  beginning  of  year)  and 
that  has  been  deemed  distributed  during  the  plan  year  or  any 
prior  plan  year  under  the  provisions  of  Code  section  72(p)  and 
proposed  IRS  regulation  section  1.72(p)-1  only  if  both  of  the 
following  circumstances  apply: 

1.  Under  the  plan,  the  participant  loan  is  treated  as  a  directed 
investment  solely  of  the  participant's  individual  account;  and 

2.  As  of  the  end  of  the  plan  year,  the  participant  is  not 
continuing  repayment  under  the  loan. 

If  either  of  these  circumstances  does  not  apply,  a  deemed 
distribution  of  a  participant  loan  should  not  be  reported  on  line 
2g.  Instead,  the  current  value  of  the  participant  loan  (including 
interest  accruing  thereon  after  the  deemed  distribution)  should 
be  included  on  line  1c(8),  column  (b)  (participant  loans  -  end  of 
year),  without  regard  to  ttie  occurrence  of  a  deemed  distobution. 
Note:  For  a  Form  5500  that  is  filed  for  any  plan  year  after  the 
1999  plan  year,  the  amount  to  be  reported  on  line  2g  of 
Schedule  H  or  Schedule  I  must  be  reduced  if,  during  the  plan 
year,  a  participant  resumes  repayment  under  a  participant  loan 
that  was  reported  as  a  deemed  distribution  on  line  2g  for  any 
eartier  year  The  amount  of  the  required  reduction  is  the  amount 
of  the  participant  loan  that  was  reported  as  a  deemed  distribution 
on  line  2g  for  the  eariier  year  If  entering  a  negative  number, 
enter  a  minus  sign  "-'  to  the  left  of  the  number  The  current 
value  of  the  partctpant  loan  must  then  be  included  in  line  1c(8), 
column  (b),  of  Schedule  H  (participant  loans  -  end  of  year)  or  in 
line  la.  column  (b),  of  Schedule  I  (plan  assets  -  end  of  year). 

Although  certain  participant  loans  ttiat  are  deemed  distributed 
are  to  be  reported  on  line  2g  of  the  Schedule  H  or  Schedule  I. 
and  are  not  to  be  reported  on  the  Schedule  H  or  Schedule  I  as 
an  asset  thereafter  (unless  the  participant  resunyes  repayment 
under  the  loan  in  a  later  year),  they  are  still  considered 
outstanding  loarts  and  are  not  treated  as  actual  distnbutior)s  for 
certain  purposes.  See  O&As  12  and  19  of  proposed  IRS 
regulation  section  1.72(p)-1. 

Line  2h.  Interest  expense  is  a  monetary  charge  for  the  use  of 
money  borrowed  by  the  plan.  Tfiis  amount  should  include  the 
total  of  interest  paid  or  to  be  paid  (for  accrual  basis  plans)  during 
tfie  plan  year. 

Line  2i.  Report  all  administrative  expenses  (by  specified 
category)  paid  by  or  charged  to  the  plan,  including  those  that 
were  not  subtracted  from  the  gross  income  of  CCTs,  PSAs, 
MTIAs,  and  103-12  lEs  in  detennining  their  net  investment 
gain(s)  or  loss(es).  Expenses  incurred  in  the  general  operations 
of  the  plan  are  classified  as  administrative  expenses. 
Line  2i(1).  Include  the  total  fees  paid  (or  in  the  case  of  accoial 
basis  plans  costs  incurred  during  the  plan  year  but  not  paid  as 
of  the  end  of  the  plan  year)  by  the  plan  for  outside  accounting, 
actuarial,  legal,  and  valuation/appraisal  services.   Include  fees 
for  the  annual  audit  of  the  plan  by  an  independent  qualified 
public  accountant;  for  payroll  audits;  for  accounting/bookkeeping 
services;  for  actuarial  servk^s  rendered  to  the  plan,  and  to  a 
lawyer  for  rendenng  legeil  opinions,  litigation,  and  advk:e  (but  not 
for  providing  legal  sen/rces  as  a  benefit  to  plan  partkapants). 
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Include  the  fee(8)  for  valuations  or  appraisals  to  determine  the 
cost,  quality,  or  value  of  an  item  such  as  real  property,  personal 
property  (gemstones,  coins,  etc.),  and  for  valuations  of  closely 
held  securities  for  which  there  is  no  ready  market.  Do  not  Include 
amounts  paid  to  plan  employees  to  perform 
bookkeeping/accounting  functktns  which  should  be  included  In 
2i(4). 

Line  2i(2).  Enter  the  total  fees  paid  (or  in  the  case  of  accrual 
basis  plans,  costs  Incurred  durir>g  the  plan  year  but  not  paid  as 
of  the  end  of  the  plan  year)  to  a  contract  administrator  for 
performing  administrative  services  for  tf>e  plan.  For  purposes  of 
tf)e  retum/report,  a  contract  administrator  is  any  individual, 
partnership  or  corporatkin,  responsible  for  managing  the  clehcal 
operatk^ns  (e.g.,  handling  membership  rosters,  daims  payments, 
maintaining  books  and  records)  of  tfie  plan  on  a  contractual 
basis.  Do  not  include  salaried  staff  or  employees  of  the  plan  or 
banks  or  insurance  carriers. 

Line  2K3).  Enter  the  total  fees  pakj  (or  in  the  case  of  accrual 
basis  plans,  costs  incurred  during  the  plan  year  but  not  paid  as 
of  the  end  of  the  plan  year)  to  an  Individual,  partnership  or 
corporatran  (or  other  person)  for  advice  to  the  plan  relatirtg  to  its 
investment  portfolio.  These  may  include  fees  paid  to  marwge  the 
plan's  investments,  fees  for  spedfc  advice  on  a  particular 
investment,  and  fees  for  the  evaluation  of  the  plan's  investment 
performance. 

Lhw  21(4).  Other  expenses  are  those  that  cannot  be  ir)cluded  in 
21(1)  through  2i(3).   These  nrtay  include  plan  expenditures  such 
as  salaries  and  other  compensation  and  allowances  (e.g., 
payment  of  premiums  to  provide  health  Insurance  benefits  to 
plan  emptoyees),  expenses  for  office  supplies  and  equipnrwnt, 
cars,  telephone,  postage,  rent,  expenses  associated  with  the 
ownership  of  a  building  used  In  the  operatk>n  of  the  plan,  all 
miscellaneous  expenses  and  trustees'  fees  and  reimbursement 
of  expenses  associated  with  trustees  such  as  lost  time, 
seminars,  travel,  meetings,  etc. 

Line  2L  Include  in  these  reconciliatkxi  figures  the  value  of  all 
transfers  of  assets  or  liabilities  into  or  out  of  the  plan  resulting 
from,  among  otfier  things,  mergers  and  consolidations.  A 
transfer  of  assets  or  liabilities  occurs  when  there  is  a  reduction 
of  assets  or  liabilities  with  respect  to  one  plan  and  the  receipt 
of  these  assets  or  the  assumption  of  these  liabilities  by  arwther 
plan.  A  transfer  is  not  a  shifting  of  one  plan's  assets  or  liabilities 
from  one  investment  to  another.  A  transfer  is  not  a  distribution 
of  all  or  part  of  an  Individual  participant's  account  balance  that 
is  reportable  on  Form  1099-R  (see  the  Instructions  for  line  2e). 
Transfers  out  at  the  end  of  the  year  should  be  reported  as 
occurring  during  the  plan  year. 

Note:  If  this  Schedule  H  is  filed  for  a  DFE,  report  the  value  of 
all  asset  transfers  to  the  DFE,  including  those  resulting  from 
contributions  to  participating  plans  on  line  21(1),  and  report  the 
total  value  of  all  assets  trarisferred  out  of  the  DFE,  irKluding 
assets  withdrawn  for  disbursement  as  benefit  payments  by 
participating  plans,  on  line  21(2).   Contributions  and  benefit 
payments  are  considered  to  Ix  made  to/by  the  plan  (rwt  to/by 
a  DFE). 

Part  III  -  ACCOUNTANTS  OPINION 

Line  3.  The  administrator  of  an  employee  t)eneflt  plan  who  files 
a  Scfiedule  H  (Form  5500)  generally  must  engage  an 
Independent  qualified  public  accountant  pursuant  to  ERISA 
103(a)(3)(A)  and  29  CFR  2520,103-1  (b).  This  requirement  also 
applies  to  a  Form  5500  filed  for  a  103-12  IE  and  for  a  GIA  (see 
29  CFR  2520.103-12  and  29  CFR  2520.103-2).  The 
accountant's  report  must  be  attaciied  to  the  Form  5500  wtien  a 
Schedule  H  (Form  5500)  is  attached  unless  line  3b{1)  or  3b(2) 
on  the  Schedule  H  is  checked. 

29  CFR  2520.103-1(b)  requires  that  any  separate  financial 
statements  prepared  in  order  for  the  independent  qualified  publK 
accountant  to  form  the  opink>n  and  notes  to  these  financial 
statements  must  be  attached  to  the  Fonm  5500.  Any  s^arate 
statements  must  include  the  information  required  to  be  disclosed 
in  Parts  I  and  II  of  the  Schedule  H;  however,  they  may  be 
aggregated  into  categories  in  a  manner  other  than  that  used  on 
the  Sdiedule  H.  The  separate  statements  should  be  either 
typewritten  or  printed  and  consist  of  reproductkjns  of  Parts  I  and 
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II  or  statements  Incorporating  by  references  Parts  I  and  II.  See 
ERISA  section  103(a)(3)(A),  and  the  DOL  regulatkMis  29  CFR 
2520. 103-1  (a)(2)  and  (b),  2520.103-2,  and  2520.104-50. 

If  the  required  accountant's  report  is  not  attached  to  the  Form 
5500,  the  filing  is  subject  to  reiectkxi  as  ir>complete  arxj 
penalties  may  be  assessed. 

I  Plans  that  are  NOT  unfunded  include  those  plans  that 
received  employee  (or  former  employee)  contributions 
I  during  the  plan  year  and/or  used  a  trust  or  separately 
maintained  fund  (including  a  Code  section  501(c)(9)  trust)  to 
hold  plan  assets  or  act  as  a  conduit  lor  the  transfer  of  plan 
assets  during  the  plan  year  See  page  6  of  ttw  Form  5500 
instructions  under  Lines  and  Schedules  To  Complete. 
Line*  3a(1 )  through  3a(4).  These  boxes  ktentify  the  type  of 
opinion  offered  by  the  accountant.   Enter  the  name  and  EIN  of 
the  accountant  (or  accounting  firm)  in  the  space  provided  on  line 
3d. 

Line  3a(1).  Check  if  an  unqualified  opinkxi  was  issued. 
Generally,  an  unqualified  opinion  Is  issued  when  the 
independent  qualified  public  accountant  concludes  tfiat  the 
plan's  financial  statements  present  falriy,  in  all  matenal  respects, 
the  financial  status  of  the  plan  as  of  tfie  end  of  the  period  audited 
and  the  c^ianges  In  Its  financial  status  for  the  period  under  audit 
In  conformity  with  generally  accepted  accounting  principles. 
Une  3a(2).  Check  if  a  qualified  opinion  was  issued.  Generally  a 
qualified  opinion  is  issued  by  an  independent  qualified  public 
accountant  when  ttie  plan's  financial  statements  present  falriy. 
In  all  material  respects,  the  financial  status  of  the  plan  as  of  the 
end  of  the  audit  penod  and  the  changes  in  Its  finar>cial  status  for 
the  perkxJ  under  audit  In  conformity  with  generally  accepted 
accounting  phnciples,  except  for  ttve  effects  of  or>e  or  more 
matters  that  are  descrit)ed  in  the  opinion. 
line  3a(3).  Check  if  a  disclaimer  of  opink>n  was  issued.  A 
disclaimer  of  opinktn  is  issued  wtwn  the  independent  qualified 
pubic  accountant  does  not  express  an  opink>n  on  the  finar)Ctal 
statements  t>ecause  he  or  she  has  not  performed  an  audit 
suffkaent  In  scope  to  enable  him  or  her  to  form  an  opinion  on  the 
financial  statements. 

Line  3«(4).  Check  if  the  plan  received  an  adverse  accountant's 
opinion.   Generally  an  adverse  opinion  is  issued  t>y  an 
Independent  qualified  pubic  accountant  wtien  tfie  plan's  financial 
statements  do  not  present  fairty,  in  all  matenal  respects,  the 
financial  status  of  the  plan  as  of  tf>e  end  of  the  audit  p>eriod  and 
the  changes  in  its  financial  status  for  the  p>enod  under  audit  in 
confonnity  with  generally  accepted  accounting  principles. 
Line  3ti(1).  Check  this  box  only  if  the  Schedule  H  is  being  filed 
for  a  CCT,  PSA,  or  MTIA. 

Line  3i)(2).  Check  this  box  if  the  plan  has  elected  to  defer 
attaching  the  accountant's  opinion  for  the  first  of  2  consecutive 
plan  years,  one  of  whk^  is  a  short  plan  year  of  7  nronths  or  less. 
The  Form  5500  for  the  first  of  the  2  years  must  t>e  complete  and 
accurate,  with  all  attachn^nts  except  for  the  accountant's  report; 
and  the  Form  5500  for  ttie  second  year  must  include:  (a) 
finar>ciai  schedules  and  statements  for  both  plan  years:  (b)  a 
report  of  an  independent  qualified  publk:  accountant  with  respect 
to  the  finartcial  schedules  and  statements  for  each  of  the  2  plan 
years  (regardless  of  tf>e  numt)er  of  participants  covered  at  the 
beginning  of  each  plan  year);  and  (c)  a  statement  identifying  any 
material  differences  tjetween  the  unaudited  financial  informatkw ' 
submitted  with  the  first  Fonn  5500  and  the  audited  financ»al 
Infonnation  submitted  with  the  second  Form  5500.  See  29  CFR 
2520.104-50. 

Note:  Do  not  check  the  box  on  line  3a(2)  if  the  Form  5500  is 
filed  tor  a  103- 12  IE  or  a  GIA.  A  deferral  of  the  accountants 
opinion  is  not  penvitted  for  a  103-12  IE  or  a  GIA.   If  an  E  or  G 
is  entered  on  Form  5500,  Part  I,  line  A(4),  an  accountant's 
opinion  must  be  attached  to  the  Form  5500  and  the  type  of 
opinion  must  be  reported  on  Schedule  H  line  3a. 
Line  3c.  Check  this  box  only  if  the  scope  of  the  plan's  audit  was 
limited  pursuant  to  DOL  regulatk)ns  29  CFR  2520.103-8  and 
2520. 103- 12(d)  because  the  examination  and  report  of  an 
independent  qualified  accountant  did  not  extend  to:  (a) 
informatk>n  prepared  and  certified  to  by  a  bank  or  similar 
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institut)^  or  by  an  insurance  carrier  which  is  regulated  and 
supervised  and  subject  to  periodic  examination  by  a  state  or 
Federal  agefKy,  or  (b)  infomiation  included  with  the  Form  5500 
fifed  for  a  103-12  IE.  See  29  CFR  2520.103-8  and 
2520  1d3-12(d). 

Note:   These  regulations  do  not  exempt  the  plan  administrator 
from  ef\gaging  an  accountant  or  from  attaching  the  accountants 
report  ip  the  Form  5500. 

Pwl  IVT-  TRANSACTIONS  DURING  PLAN  YEAR 
Plans  >4ith  assets  held  in  a  CCT,  PSA,  MTIA,  or  103-12  IE 
should  complete  Part  IV  and  report  their  investment  in  these 
entities,  but  not  the  Investments  made  by  these  entities.  Plans 
with  aH  of  their  funds  heid  In  a  master  trust  should  cfiecK  *No' 
on  Schedule  H,  lines  4b,  c,  i ,  and  j.  CCTs  ar>d  PSAs  filing  as 
OFEs  are  not  required  to  complete  Part  IV.  or  any  schedules 
required  by  Part  IV. 

LkM  4«.  Amounts  paid  by  a  participant  or  tieneficiary  to  an 
employer  and/or  withheld  by  an  employer  for  contribution  to  tf>e 
plan  aif  partictparTt  contributions  that  become  plan  assets  as  of 
the  earfcot  date  on  vvhich  such  contributions  can  reasonaUy  tw 
segregated  fnxn  ttte  amployef's  general  assets  (see  29  CFR 
2510.34102).  An  employer  hddng  these  assets  after  that  date 
commirlgled  with  its  general  assets  will  have  engaged  in  a 
prohibttlK)  use  of  plan  assets  (see  ERISA  section  406).   If  such 
a  nonetempt  prohibited  transaction  occurred  with  respect  to  a 
disquallRed  person  (see  Code  sectior  4975(e)(2)),  file  Fonri 
5330  wjlh  ttie  IRS  to  pay  any  applicable  excise  tax  on  the 
transaction  If  no  participant  contnbutions  were  received  or 
withheld  by  ttie  employer  during  the  plan  year,  answer  'No.' 
Line  41).  Plans  that  chedt  'Yes'  must  enter  the  amount  and 
complete  Pari  I  dt  Schedule  G.  The  due  date,  payment  amount 
arx)  corlditions  for  determining  default  in  the  case  of  a  note  or 
loan  ar^  usualy  contained  in  the  documents  establishing  the 
note  or  loan.  A  loan  by  the  pian  is  in  default  when  the  borrower 
is  unabje  to  pay  the  obligation  upon  maturity    Obligations  that 
require  periodic  repayment  can  default  at  any  time.  GeneraBy 
loarts  and  fixed  irtcome  obligations  are  considered  uncollectible 
when  payment  has  not  been  made  and  there  is  littJe  probability 
thai  pa)|TTtenl  will  be  made.  A  fixed  irxx)me  obligation  has  a  fixed 
maturity  date  at  a  specified  interest  rate.  Do  not  include 
particip^nl  loans  made  urKler  an  irxlividual  account  plan  with 
invastrrient  experience  segregated  for  each  account  that  were 
made  ii|  accordance  with  29  CFR  2550.4086- 1  and  secured 
solely  t^  a  portion  of  tt)e  participant's  vested  accrued  bertefit. 
Una  4d.  Plans  that  ctieck  'Yes'  must  enter  tt>e  amount  and 
complete  Part  II  of  Schedule  G.    A  lease  is  an  agreement 
conveyl^  the  right  to  use  property,  plant  or  equpment  lor  a 
stated  period.  A  lease  is  in  default  when  the  required  payment(s) 
has  not:  been  made.  An  urxx>llectibte  lease  is  one  where  the 
require^  payments  have  not  been  made  and  for  which  there  is 
little  prqbability  that  payment  will  be  made. 
Una  4<i  Plans  that  check  'Yes'  must  enter  the  amount  and 
complete  Part  III  of  Schedule  G.    Check  'Yes'  if  any  nonexempt 
trartsaction  with  a  party-in-interest  occurred  regardtess  of 

I  the  transaction  is  disclosed  In  the  accountant's  report, 
unless  ihe  transaction  Is:  (1 )  statutohly  exempt  under  Part  4  of 
TMe  I  of  ERISA;  (2)  administratively  exempt  under  ERISA 
sectioim08<a)  or  exempt  urxier  Code  sections  4975(c)  and 
4975<dk  (3)  a  transaction  of  a  103-12  IE  with  parties  other  than 
the  plait:  or  (4)  the  holding  of  participant  contributions  In  the 
efTX>loy4r's  general  assets  for  a  welfare  plan  that  meets  the 
conditions  of  ERISA  Techmcai  Release  92-01. 
Note:  See  the  instnicttofts  for  Part  III  of  the  Schedule  G  (Form 
5500)  aoncemirjg  non-exempt  trartsactions  and  party-in-interest. 

You  Siay  Indicate  that  an  application  for  an  administrative 
exemption  is  perxjing.  If  you  are  unsure  as  to  whether  a 
traruadion  is  exempt  or  not,  you  should  consult  with  either  the 
plan's  ladependent  qualified  public  accountant  or  legal  counsel 
or  both- 

Urw  4a.  Plans  that  check  'Yes'  must  enter  the  aggregate 
amount  of  coverage  for  all  daims.   Check  "Yes'  only  if  the  plan 
itself  (as  opposed  to  the  plan  sponsor  or  administrator)  Is  a 
named  insured  under  a  fidelity  bond  covering  plan  officiais  and 
if  the  pl^  is  protected  as  described  in  29  CFR  2580.412-18. 
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Generally,  every  plan  official  of  an  employee  benefit  plan  wtK> 
'handles'  funds  or  other  property  of  such  plan  must  be  bonded. 
Generally,  a  person  shall  be  deemed  to  be  'handling'  funds  or 
other  property  of  a  plan,  so  as  to  require  bonding,  whenever  his 
or  her  other  duties  or  activities  with  respect  to  given  funds  are 
such  that  there  is  a  risk  that  such  funds  coukj  be  lost  in  the  event 
of  fraud  or  dishonesty  on  the  part  of  such  person,  acting  either 
akine  or  In  collusion  with  others.  Section  412  of  ERISA  and  OOL 
regulations  29  CFR  2580  provide  the  bonding  requirements, 
Including  the  definition  of  'handing'  (29  CFR  2580.412-6),  the 
permissible  forms  of  bonds  (29  CFR  2580.412-10),  the  anxxjnt 
of  the  bortd  (29  CFR  2580,  subpart  C),  and  certain  exemptions 
such  as  tt)e  exenytion  for  unfunded  plans,  certain  banks  and 
insurance  companies  (ERISA  section  412),  and  the  exemption 
allowing  plan  officials  to  purchase  bonds  from  surety  contpanles 
authorized  by  the  Secretary  of  the  Treasury  as  acceptat>le 
reinsurers  on  Federal  bonds  (29  CFR  2580.412-23). 
Note:   Plarts  are  permitted  under  certain  conditiorK  to  purchase 
fiduciary  liability  ir)surance.   These  policies  do  not  protect  the 
plan  from  dishonest  acts  and  are  not  bonds  wtvch  should  be 
reported  in  Hne  4e. 

Una  4f.  Check  'Yes,'  If  the  plan  had  suffered  or  discovered  any 
k>ss  as  a  result  of  any  dishonest  or  fraudulent  act(s)  even  if  the 
kfss  was  reimbursed  by  the  plan's  fkjellty  bond  or  from  any  other 
source.  If  "Yes'  Is  checked  enter  the  full  amount  of  the  k)ss.  If 
the  full  amount  of  the  loss  has  not  yet  been  determined,  provide 
and  disclose  that  the  figure  Is  an  estimate,  such  as  'Q  $1000.' 
Note:   Wilful  failure  to  report  is  a  criminal  offense.  See  ERISA 
section  501. 

Unas  4g  and  4h.  Current  value  means  fair  marlcet  value  where 
available.  Otherwise,  it  means  the  fair  value  as  determined  in 
good  faith  under  the  terms  of  the  plan  by  a  trustee  or  a  named 
ndudary.  assuming  an  orderly  liquidation  at  time  of  the 
determir^tnn.  See  ERISA  section  3(26). 

An  accurate  assessment  of  fair  market  value  is  essential  to 
a  pension  plan's  ability  to  comply  wHh  the  requirements  set  forth 
in  tfie  Code  (e.g.,  the  exclusive  benefit  rule  of  Code  section 
401(a)(2),  the  imitations  on  benefits  and  contributions  under 
Code  section  415,  and  the  minimum  funding  requirements  under 
Code  section  412)  and  must  be  determir>ed  annually. 

Examples  of  assets  that  may  not  have  a  readily  determinable 
value  on  an  established  nuirket  (e.g.,  NYSE,  AMEX,  over  the 
counter,  etc.)  include  real  estate,  nonpublk%  traded  securities, 
shares  in  a  limited  partnership,  and  collectibles.  Do  not  check 
*Yes*  on  line  4g  if  the  plan  is  a  defined  contribution  plan  and  the 
only  assets  the  plan  holds,  ttiat  do  not  have  a  readiy 
determinable  value  on  an  established  market,  are:  (1) 
participant  loans  not  in  default,  or  (2)  assets  over  whk^  the 
participant  exercises  control  within  the  meanir^  of  section  404<c) 
of  ERISA. 

AlttKXjgh  tfie  current  value  of  plan  assets  must  be  determined 
each  year,  there  Is  no  requirement  that  the  assets  (other  than 
certain  nonpublKly  traded  employer  securities  held  in  ESOPs) 
be  vakied  every  year  by  Independent  third-party  appraisers. 

Enter  in  ihe  amount  column  the  fair  market  value  of  the  assets 
referred  to  on  line  4g  whose  value  was  not  readily  determinable 
on  an  established  marfcet  and  which  were  not  valued  by  an 
IndeperKJent  third-party  appraiser  In  the  plan  year.  Generally,  as 
it  relates  to  these  questions,  an  appraisal  by  an  Independent 
third  party  is  an  evaluation  of  the  value  of  an  asset  prepared  by 
an  indhnduai  or  firm  wIk)  knows  how  to  judge  the  value  of  such 
assets  and  does  not  have  an  or>golng  relationship  with  the  plan 
or  plan  fiduciaries  except  for  preparing  the  appraisals. 
Una  41.  Check  'Yes'  if  the  plan  had  any  assets  hekl  for 
investment  purposes,  and  attach  a  schedule  of  assets  hekl  for 
investment  purposes  at  end  of  year,  a  schedule  of  assets  hekl 
for  investment  purposes  that  were  both  acquired  and  disposed 
of  within  the  plan  year,  or  both,  as  applicable.  Ttie  schedules 
must  use  the  format  set  forth  bek>w  or  a  similar  format  and  the 
same  size  paper  as  the  Form  5500.  See  29  CFR  2520.103-11. 

Assets  hekl  for  investment  purposes  shall  IrKlude: 
•  Any  Investment  asset  hekl  by  the  plan  on  the  last  day  of  the 
plan  year  and 
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The 

following  schedule  must  be  clearty  labeled  " 

Schedule  of  Assets  Hekl  for  Investment  Purposes  At  End  of  Year.' 

(a) 

(b)  Identity  of  issue,  txxrxMver,  lessor,  or  similar  party 

(c)  Description  ol  investment  including  maturity  date, 
rate  of  interest,  collateral,  par.  or  maturity  value 

(d)Cosl 

warrant 

value 

i:;:::;:^^;^:;:?^^^:;^^;;^;;;:?^ 

l>:z;;^;^:^i^s;:^3^s?^;;::;:JN::;;^^ 

i;;:^^?!:;::;;::::^:::^^^;:^^^^ 

•v::;;:;;!^^;:;?^:^^:::;^^;::?^: 

e  Any  investment  asset  purchased  during  the  plan  year  and  sold 
before  the  end  of  the  plan  year  except: 

1.  Debt  obligations  of  the  U.S.  or  any  U.S.  agency. 

2.  Interests  issued  by  a  company  registered  under  the 
Investment  Company  Act  of  1940  (e.g.,  a  mutual  fund). 

3.  Bank  certificates  of  deposit  with  a  maturity  of  one  year  or 
less. 

4.  Commercial  paper  with  a  maturity  of  9  months  or  less  if  it 
is  valued  In  the  highest  rating  category  by  at  least  two  nationally 
recognized  statistical  rating  services  and  is  issued  by  a  company 
required  to  file  reports  with  the  Securities  and  Exchange 
Commission  under  section  13  of  the  Securities  Exchange  Act 

of  1934. 

5.  Participations  in  a  bank  common  or  collective  trust. 

6.  Participatk}ns  in  an  insurance  company  pooled  separate 
account. 

7.  Securities  purchased  from  a  broker-dealer  registered 
under  the  Securities  Exchange  Act  of  1934  and  either:  (1)  listed 
on  a  national  securities  exchange  and  registered  under  section 
6  of  the  Securities  Exchange  Act  of  1934,  or  (2)  quoted  on 
NASDAQ. 

Assets  held  for  investment  purposes  shall  not  include  any 
investment  that  was  not  hekl  by  the  plan  on  the  last  day  of  the 
plan  year  if  that  investment  is  reported  In  the  annual  report  for 
that  plan  year  In  any  of  the  following: 

1.  The  schedule  of  loans  or  fixed  income  oWigatkxis  in 
default  required  by  Schedule  G,  Part  I; 

2.  The  schedule  of  leases  in  default  or  classified  as 
uncollectible  required  by  Schedule  G,  Part  II; 

3.  The  schedule  of  non-exempt  transactions  required  by 
Schedule  G,  Part  III;  and 

4.  The  schedul&.of  reportable  transactions  required  by 
Schedule  H,  line  4j. 

The  first  schedule  required  to  be  attached  to  the  Form  5500 
is  a  schedule  of  all  assets  held  for  Investment  purposes  at  the 
end  of  the  plan  year,  aggregated  and  identified  by  issue,  maturity 
date,  rate  of  interest,  collateral,  par  or  maturity  value,  cost  and 
current  value,  and,  in  the  case  of  a  loan,  the  payment  schedule. 
The  schedule  must  use  the  format  shown  above  (or  similar 
format)  and  the  same  size  paper  as  the  Form  5500.  The 
schedule  must  be  cleariy  labeled  "Schedule  of  Assets  Held  for 
Investment  Purposes  At  End  of  Year." 
Note:   In  column  (a),  place  an  asterisk  (')  on  the  line  of  each 
identified  person  known  to  be  a  party-in-interest  to  the  plan.   In 
column  (c),  include  any  restriction  on  transferability  of  corporate 
securities.   (Include  lending  of  securities  permitted  under 
Prohibited  Transactions  Exemption  81-6.) 

Special  rule  for  the  following  two  schedules  of  assets  for 
certain  participant-directed  transactions.  Column  (d)  cost 
information  may  be  omitted  when  reporting  transactions  of  an 
individual  account  plan  that  a  participant  or  benefiaary  directed 
with  respect  to  assets  allocated  to  his  or  her  account  (including 
a  negative  election  authorized  under  the  terms  of  the  plan). 


The  second  schedule  required  to  be  attached  to  the  Form 
5500  is  a  schedule  of  investment  assets  that  were  both  acquired 
and  disFK>sed  of  within  the  plan  year  This  schedule  must  be 
cleariy  labeled  'Schedule  of  Investment  Assets  Both 
Acquired  and  Disposed  of  Within  the  Plan  Year." 

Note:   Participant  loans  under  an  indivkiual  account  plan  with 
investment  experience  segregated  for  each  account,  that  are 
made  in  accordance  with  29  CFR  2550. 408b- 1  and  that  are 
secured  solely  tiy  a  portion  of  the  participant's  vested  accrued 
t>enefit,  may  tie  aggregated  for  reporting  purposes  in  item  4i. 
Under  identity  of  txn-ower  enter  'Partiapant  loans, '  under  rate 
of  interest  enter  the  towesf  rate  and  the  highest  rate  charged 
during  the  plan  year  (e.g.,  8%-10%),  under  the  cost  and 
proceeds  columns  enter  zero,  and  under  current  value  enter  the 
total  amount  of  these  k3ans. 

Une  4j.  Check  "Yes"  and  attach  to  the  Form  5500  the  following 
schedule  if  tt>e  plan  had  any  rep>ortable  transactions  (see  29 
CFR  2520.103-6  and  the  examples  provided  In  ttie  regulation) 
The  schedule  must  use  the  format  set  forth  below  or  a  similar 
format  and  the  same  size  paper  as  the  Form  5500.  See  29  CFR 
2520.103-11. 

A  reportable  transacthn  includes: 

1 .  A  single  transacton  within  the  plan  year  in  excess  of  5% 
of  the  current  value  of  the  plan  assets; 

2.  Any  series  of  transactions  with  or  In  conjunction  with  the 
same  person,  involving  other  property  other  than  securities, 
which  amount  In  the  aggregate  within  the  plan  year  (regardless 
of  the  category  of  asset  and  the  gam  or  loss  on  any  transaction) 
to  more  than  5%  of  the  current  value  of  plan  assets; 

3.  Any  transaction  within  the  plan  year  involving  securities 
of  the  same  Issue  if  within  the  plan  year  any  senes  of 
transactions  with  respect  to  such  securities  amount  in  tfie 
aggregate  to  more  than  5%  of  the  current  value  of  the  plan 
assets;  and 

4.  Any  transaction  within  tfie  plan  year  with  respect  to 
securities  with,  or  in  conjunctkjn  wi!h,  a  person  if  any  prior  or 
subsequent  single  transactkin  within  the  plan  year  with  such 
person,  with  respect  to  securities,  exceeds  5%  of  the  current 
value  of  plan  assets. 

The  5%  figure  is  determined  by  comparing  the  current  value 
of  the  transactron  at  the  transaction  date  with  the  current  value 
of  the  plan  assets  at  tf>e  beginning  of  the  plan  year. 

If  the  assets  of  two  or  more  plans  are  maintained  in  one  taist, 
the  plan's  allocable  portion  of  the  transactkins  of  the  trust  shall 
be  combined  with  the  other  transactions  of  the  plan,  if  any,  to 
determine  which  transactions  (or  series  of  transactk>ns)  are 
reportable  (5%)  transactions. 

This  does  not  apply  to  investments  in  common/collective 
trusts,  pooled  separate  accounts,  master  tnjst  investment 
accounts,  103-12  lEs  and  registered  investment  competnies, 
whose  current  value  was  reported  In  lines  1c(9)  through  1c<13). 
Instead,  for  investments  in  these  entities,  determine  the  5% 
figure  by  tfve  comparing  the  transaction  date  value  of  the 
acquisition  and/or  disposition  of  units  of  participation  or  shares 
in  the  entity  with  the  current  value  of  the  plan  assets  at  the 
beginning  of  the  plan  year.  If  the  Schedule  H  is  attached  to  a 

The  following  schedule  must  be  clearty  lat>eled  'Schedule  of  Investment  Assets  Both  Acquired  and  Disposed  of  Within  the  Plan  Year.' 


(a)  Identity  of  issue,  borrower,  lessor,  or  similar  party 


(b)  Description  of  investment  including  maiunty  dale. 
rate  of  interest,  collateral,  par.  or  maturity  value 


(c)  Costs  of 
acquKitions 


(d)  Procaeos  of 
dispositions 
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The  sckeduie  must  be  clearly  labeled  'Schedul*  of  R«portabto  Transactions.* 


(a)  K)4rtity  oH 
party  ^votved 


(b)  Oescnption  of  asset 
Onduda  interest  rate  and 
matulty  in  case  of  a  loan) 


(c)  Purcfiasa 
pncs 


(d)  Selling 
price 


(•)  Lease 
rentaJ 


(I)  Expense 

incurred 

with  transaction 


0  Cost  Of 
asset 


(h)Cun«nt 

value  of  asset 

on  trar^saction 

date 


(I)  Net  gam 

orOoss) 


Form  5300  filed  for  a  plan  with  all  plan  funds  held  hi  a  master 
trust,  clieck  'hk>'  on  line  4j.  Plans  with  assets  in  a  master  trust 
wtiich  tave  ott>er  transactions  should  detemilne  the  5%  figure 
by  subtracting  the  current  value  of  plan  assets  held  in  the  master 
trust  from  the  current  value  of  all  plan  assets  at  the  beginning 
of  the  plan  year  and  check  "Yes"  or  "No,"  as  appropriate.  Do  not 
include  individual  transactions  of  investment  arrangements 
reported  in  lten>s  1c(9)  through  1c(13). 

In  th4  case  of  a  purchase  or  sale  of  a  security  on  the  market, 
do  not  Identify  the  person  from  wtwm  purchased  or  to  whom 
sow. 

Span's/  rul»  for  curtain  partMpmtt-dlnctad  transacHona. 
Transactions  under  an  individual  account  plan  that  a  participant 
or  beneficiary  directed  with  respect  to  assets  allocated  to  his  or 
her  acoount  (including  a  negative  election  authonzed  under  the 
terms  of  the  plan)  should  not  be  taken  into  account  lor  purposes 
of  preparing  the  Schedule  of  Reportable  Transactions.    The 
current  value  of  all  assets  of  the  plan,  including  these 
transactions,  shouid  be  included  in  determining  the  5%  figure  for 
all  other  transactions. 

The  t<:hedule  must  be  clearly  labeled  'Schedule  of 
Reportable  Transactions." 
Line  4H.  Check  'Yes'  if  all  the  plan  assets  (irK:iuding 
insurance/annuity  contracts)  were  distributed  to  the  participants 
and  beneficiaries,  legaHy  transferred  to  the  control  of  another 
plan,  01  brought  under  the  control  of  the  PBGC. 

Che^  'No'  for  a  welfare  benefit  plan  that  Is  still  liable  to  pay 
beneM4  for  claims  that  were  incurred  phor  to  the  temilnation 
date,  b«  not  yet  paid.  See  29  CFR  2520.104b-2(g)(2)(ii). 
Note:   If  'Yes'  was  checked  on  line  4k  because  all  plan  assets 
were  distributed  to  partKipants  and/or  beneficiaries,  you  are 
encouraged  to  complete  Schedule  SSA  (Form  5500),  listing 
each  p0rtiapant  reported  on  a  previous  Schedule  SSA  (Form 
5500)  who  has  received  all  of  his/her  plan  benefits,  and 
iheretofB,  a  no  tonger  entitled  to  receive  deferred  vested 
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benefits.  This  will  ensure  that  SSA's  records  are  correct,  and 
help  eliminate  confusion  for  partKipants  and  plan  administrators 
in  the  future.  See  the  instructk>ns  to  the  Sctiedule  SSA  (Fonv 
5500)  for  greater  detail. 

Une  5a.  Check  'Yes'  if  a  resolutkxi  to  terminate  the  plan  was 
adopted  during  this  or  any  prior  plan  year,  unless  the  termination 
was  revoked  cind  no  assets  reverted  to  the  employer.  If  'Yes'  is 
checked,  enter  the  amount  of  plan  assets  ttiat  reverted  to  tfie 
employer  during  the  plan  year  in  connection  with  the 
implementatkxi  of  such  terminatkin.  Enter  '-0-'  if  no  reversktn 
occurred  during  the  current  plan  year. 

Caution:  A  Form  5500  must  t>e  filed  for  each  year  the  plan  has 
assets,  and,  in  the  case  of  a  welfare  benefit  plan,  if  the  plan  is 
stm  liable  to  pay  benefits  for  claims  that  were  incurred  prior  to  the 
termination  date,  but  not  yet  paid.  See  29  CFR 
2520. 104b-2(g)(2)(ii). 

Une  Sb.  Enter  informatk>n  concerning  assets  and/or  liabilities 
transferred  from  ttiis  plan  to  another  plan(s)  (Including  spin-offs) 
dunng  the  plan  year.  A  transfer  of  assets  or  liabilities  occurs 
when  tfiere  is  a  reducton  of  assets  or  liabilities  with  respect  to 
or>e  plan  and  ttie  receipt  of  these  assets  or  the  assumption  of 
these  liabilities  by  another  plan.   Enter  the  nanie,  PN,  and  EIN 
of  the  other  plan{s)  involved  on  lines  5b(1),  (2)  and  (3). 
Note:   A  distribution  of  aH  or  part  of  an  individual  participanfs 
account  balance  that  is  reportable  on  Fomt  1099^  should  not 
be  included  on  line  5b. 

Caution:  Form  ^10-A,  Notice  of  Merger  or  Consolidation, 
Spinoff,  or  Trar)sfer  of  Plan  Assets  or  Liabilities;  Notice  of 
Qualified  Separate  Lines  of  Business,  must  be  filed  at  least  30 
days  t>efore  any  plan  merger  or  consolidation  or  any  transfer  of 
plan  assets  or  liabilities  to  anottier  plan.  There  is  a  penalty  for 
not  filing  Form  53 10- A  on  time.  In  addition,  a  transfer  of  benefit 
liabilities  involving  a  plan  covered  by  PBOb  insurarwe  may  be 
reportable  to  ttie  PBGC  (see  PBGC  Fonn  10  and  Fonn 
10-Advance). 
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1999  -  Financial  InfonnaVon  -  Small  Plan 
Instructions  for  Schedule  I  (Form  5500> 

General  Instructions 

Who  Must  Fll« 

The  Schedule  I  (Form  5500)  must  be  attached  to  a  Fomi  5500 
filed  for  pension  benefit  plans  and  welfare  benefit  plans  that 
covered  fewer  than  1 00  participants  as  of  the  t>eginning  of  the 
plan  year. 

Exception:  If  a  Form  5500-C/R  was  filed  for  the  plan  for  the 
1998  plan  year  and  the  plan  covered  fewer  than  121  participants 
as  of  the  beginning  of  the  1999  plan  year,  the  Schedule  I  may 
be  completed  instead  of  a  Schedule  H. 
Note:    Certain  insured,  unfunded  or  combination 
unfunded/insured  welfare  plans  are  exempt  from  filing  the  Form 
5500  and  ttie  Schedule  I.   In  addition,  certain  fully  insured 
pension  plans  are  exempt  from  completing  the  Schedule  I.   See 
the  Form  5500  instructions  for  Pension  and  Welfare  Plans 
Excluded  From  Filing  on  page  3  and  Limited  Pension  Plan 
Reportir}g  on  page  7  for  more  information. 

Check  the  Schedule  I  box  on  the  Form  5500  (Part  II,  line 
10b(2))  if  a  Schedule  I  is  attached  to  the  Form  5500.  Do  not 
attach  both  a  Schedule  I  and  a  Schedule  H  to  tt)e  same  Form 
5500. 

Specific  Instructions 

Lines  A,  B,  C,  and  D.  This  information  should  be  the  same 
as  reported  in  Part  II  of  the  Form  5500  to  which  this  Schedule  I 
Is  attached. 

Note:   IDo  not  mark  through  the  printed  line  descriptions  on  the 
Schedule  I  and  insert  your  own  description  as  this  may  cause 
additional  correspondence  due  to  a  computerized  review  of  the 
Scfiedule  I. 

Use  either  ttie  cash,  modified  cash,  or  accrual  basis  for 
recognition  of  transactions,  as  long  as  you  use  one  method 
consistently.   Round  off  all  amounts  reported  on  the  Schedule  I 
to  the  nearest  dollar.  Any  other  amounts  are  subject  to  rejection. 
Checic  all  subtotals  and  totals  carefully. 

If  the  assets  of  two  or  more  plans  are  maintained  in  one  fund, 
such  as  when  an  employer  has  two  plans  that  are  funded 
through  a  single  trust  (except  a  DFE),  complete  Parts  I  and  II 
by  entering  the  plan's  allocable  part  of  each  line  item. 

If  assets  of  one  plan  are  maintained  in  two  or  more  trust  funds, 
report  the  combined  financial  information  in  Part  I. 

Current  value  means  fair  market  value  wtiere  available. 
Otherwise,  it  means  the  fair  value  as  determined  in  good  faith 
under  the  terms  of  the  plan  by  a  trustee  or  a  named  fkluciary, 
assuming  an  orderly  liquidation  at  time  of  the  determinatk>n. 
See  ERISA  section  3(26). 

Part  I  -  Small  Plan  Financial  Information 

Total  plan  assets  at  ttie  t>eginning  of  the  plan  year  plus  the  net 

income  (loss)  and  any  net  transfers  for  the  plan  year  must  equal 

the  total  plan  assets  at  the  end  of  the  plan  year. 

PLAN  ASSETS  AND  LIABILmES 

Amounts  reported  on  line  la,  lb,  and  1c  for  the  beginning  of  the 

plan  year  must  be  the  same  as  reported  for  ttie  end  of  the  plan 

year  for  corresponding  lines  on  the  1998  retum/report. 

Do  not  include  contributions  designated  for  tfie  1999  plan  year 
in  column  (a). 

Line  la.  A  plan  with  assets  held  in  common/collective  trusts, 
pooled  separate  accounts,  master  trust  investment  accounts, 
and/or  103-12  lEs  must  also  attach  Schedule  D  (Fonri  5500). 

Use  the  same  method  for  determining  the  value  of  the  plan's 
interest  in  an  insurance  company  general  account  (unallocated 
contracts)  which  you  used  for  line  3  of  Schedule  A  (Form  5500), 
or,  if  line  3  is  not  required,  line  6. 


Instructions  for  Schedule  I  (Form  5500) 


Note:  Do  not  irtdudein  column  (b)  a  participant  loan  that  has 
tieen  deemed  distributed  during  the  plan  year  or  any  prior  plan 
year  under  the  provisions  of  Code  section  72(p)  and  proposed 
IRS  regulation  section  1.72(p)-1,  if  txjth  of  ttie  following 
circumstances  apply: 

1.  Under  the  plan,  the  participant  loan  is  treated  as  a  direct 
investment  solely  of  the  participant's  individual  account:  and 

2.  As  of  the  end  of  the  plan  year,  the  partxUpant  is  not 
continuing  repayment  under  the  loan. 

If  the  deemed  disthtxjted  participant  loan  is  included  in  column 
(a)  and  t>oth  of  tfwse  circumstances  apply,  report  ttie  loan  as  a 
deemed  distritxjtion  on  line  2g.  However,  if  either  of  ttiese 
circumstances  does  not  apply,  ttie  current  value  of  the 
participant  loan  (including  interest  accruing  thereon  after  the 
deemed  distntxjtion)  should  be  included  in  column  (b)  wittiout 
regard  to  ttie  occurrence  of  a  deemed  distribution. 

For  a  Form  5500  that  is  filed  for  any  plan  year  after  the  1999 
plan  year,  the  entry  on  line  1a,  column  (b),  of  Schedule  I  (plan 
assets  -  end  of  year)  or  on  line  1c(8),  column  (b),  of  Schedule 
H  (participant  loans  -  end  of  year)  must  include  ttie  current  value 
of  any  participant  loan  that  was  reported  as  a  deemed 
distntxjtion  on  line  2g  for  any  eartier  year  if,  during  the  plan  year, 
ttie  participant  resumes  repayment  under  ttie  loan.  In  addition, 
ttie  amount  to  be  entered  on  line  2g  must  be  reduced  by  the 
amount  of  the  participant  loan  that  was  reported  as  a  deemed 
distrHyution  on  line  2g  for  ttie  earlier  year 

After  a  participant  loan  that  has  t>een  deemed  distributed  is 
reported  on  line  2g,  it  is  no  longer  to  be  reported  as  an  asset 
on  Schedule  H  or  Schedule  I  unless,  in  a  later  year,  ttie 
participant  resumes  repayment  under  ttie  loan    However,  such 
a  loan  (including  interest  accruing  ttiereon  after  the  deemed 
distritxjtKxi)  that  has  not  tieen  repaid  is  still  considered 
outstanding  for  purposes  of  applying  Code  section  72(p)(2)(A) 
to  determine  the  maximum  amount  of  sut>sequent  loans.  The 
loan  IS  also  considered  outstanding  for  other  purposes,  such  as 
ttie  qualification  requirements  of  Code  section  401,  including,  for 
example,  ttie  determination  of  top-tieavy  status  under  Code 
section  416.  See  Q&As  12  and  19  of  proposed  /RS  regulation 
section  1.72(p)-1. 

Line  1b.  Enter  ttie  total  liabilities  at  tf>e  beginning  and  end  of  the 
plan  year.  Liabilities  to  be  entered  here  do  not  include  the  value 
of  future  pension  payments  to  plan  partkapants;  however,  the 
amount  to  t>e  entered  in  line  lb  for  accrual  basis  Tilers  includes, 
among  other  things: 

1 .  Benefit  claims  that  have  been  processed  and  approved  for 
payment  by  the  plan  but  have  not  been  paki  (Including  all 
incurred  but  not  reported  welfare  t>enefit  claims); 

2.  Accounts  payable  obligatkins  owed  by  the  plan  tfiat  were 
incurred  in  the  normal  operations  of  the  plan  but  have  not  been 
pakj;  and 

3.  Other  liabilities  such  as  acquisition  indebtedness  and  any 
ottier  amount  owed  by  the  plan. 

Line  1c.  Enter  the  net  assets  as  of  ttie  beginning  and  end  of  the 

plan  year.  (Subtract  line  lb  from  la.) 

INCOME,  EXPENSES,  AND  TRANSFERS  FOR  THIS  PLAN 

YEAR 

Line  2a.  Include  the  total  cash  contributions  received  and/or  (for 

accrual  basis  plans)  due  to  be  received. 

Lirte  2a(1).   Plans  using  the  accrual  basis  of  accounting  shouM 

not  include  contributkjns  designated  for  years  before  the  1999 

plan  year  on  line  2a(1). 

Line  2a(2).  For  welfare  plans,  report  all  employee  contributnns, 

Including  all  elective  contributions  under  a  cafeteria  plan  (Code 

section  125).   For  pension  plans,  partrcipant  contributwns,  for 

purposes  of  this  Hem,  also  include  elective  contributions  under 

a  qualified  cash  or  deferred  arrangement  (Code  section  401  (k)). 

Line  2b.  Use  ttie  current  value,  at  date  contributed,  of  securities 

or  other  noncash  property. 

Line  2d.  Enter  tfie  total  of  all  cash  contributions  (line  2a(1) 

through  (3)),  noncash  contributions  (line  2b),  and  other  plan 

income  during  the  plan  year.  If  entering  a  negative  number,  enter 

a  minus  sign  "-"  to  the  left  of  the  numtjer.  Plan  income  received 

and/or  receivable  may  include,  among  other  things: 
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1.  nterest  on  investments  (including  money  market 
accounts,  sweep  accounts,  STIF  accounts,  etc.). 

2.  Oivtdends.  (Accrual  basis  plans  should  Include  dividends 
declared  for  all  stocl(  held  by  the  plan  even  If  the  dividends  have 
not  be^n  received  as  of  the  end  of  the  plan  year ) 

3.  Rents  from  irx»me-producing  property  owned  by  the 
plan. 

4.  ttoyalties. 

5.  4et  gain  or  loss  from  the  sale  of  assets. 
6. 1  )ther  Income  such  as  unrealized  appreciation 

(depreciation)  in  plan  assets.  To  compute  this  amount  subtract 
the  cuirent  value  of  all  assets  at  the  beginning  of  the  year  plus 
the  co9t  of  any  assets  acquired  during  the  plan  year  from  the 
current  value  of  all  assets  at  the  end  of  the  year  minus  assets 
dispos*d  of  dunng  the  plan  year. 

Line  2$.  Include:  (1 )  payments  made  (and  for  accrual  basis 
filers  ptiyments  due)  to  or  on  behalf  of  participants  or 
beneficianes  In  cash,  securities,  or  other  property  (including 
rollovefs  of  an  individual's  accrued  t)enefit  or  account  balance). 
Indudq  alt  eligible  rollover  distributions  as  defined  In  Code 
section  401(a)(31)(C)  that  have  been  paid  at  the  participant's 
electioti  to  an  eligible  retirement  plan  (including  £in  IRA  within  the 
meaning  of  section  401(a)(31)(D)).;  (2)  payments  to  insurance 
comparies  and  similar  organizations  such  as  Blue  Cross,  Blue 
Shield,  and  health  maintenance  organizations  for  the  provision 
of  plan  benefits  (e.g.,  paid-up  annuities,  accident  Insurance, 
health  Insurance,  vision  care,  dental  coverage,  etc.);  and  (3) 
payments  made  to  other  organizations  or  individuals  providing 
l}enefit$.  Generally,  these  payments  discussed  In  (3)  are  made 
to  individual  providiers  of  welfare  benefits  such  as  legal  services, 
day  care  services,  and  training  and  apprenticeship  services.  If 
securities  or  other  property  are  distributed  lo  plan  participants 
or  beneficiaries,  include  the  current  value  on  the  date  of 
distribijbon. 

UfM  2t.  Include  all  distributions  paid  during  ttte  plan  year  of 
excess  deferrals  under  Code  section  402(g)(2)(A)(ii),  excess 
contributions  under  section  401(k)(8),  and  excess  aggregate 
contributions  under  sectton  401(m)(6),  allocable  Income 
distributed,  and  any  elective  defen'als  and  employee 
contnbutions  that  were  distributed  or  returned  to  employees 
during  the  plan  year  In  accordance  with  sectk>n  1.415-6(b)(6)(iv) 
of  the  Income  Tax  Regulations,  as  well  as  any  attributable  gains 
that  wore  also  distributed. 

UiM  2|.  Report  on  line  2g  a  partKipant  loan  that  is  included  In 
tine  ta,  column  (a)  (participant  k>ans  -  beginning  of  year)  and 
that  hat  been  deerned  distributed  during  the  plan  year  or  any 
prior  plan  year  under  the  provisions  of  Code  section  72(p)  and 
proposed  IRS  regulation  sectton  1.72(p)-1  only  if  both  of  ttie 
followirn  circumstances  apply: 

1 .  Jndef  the  plan,  the  participant  loan  is  treated  as  a  directed 
investrqent  solely  of  the  participant's  individual  account;  and 

2.  As  of  the  end  of  the  plan  year,  the  participant  Is  not 
contintirtg  repayment  under  the  loan 

If  either  of  these  circumstances  does  not  apply,  a  deemed 
distribitk>n  of  a  participant  loan  should  not  be  reported  on  line 
2g.  Instead,  the  current  value  of  ttie  participant  loan  (including 
interest  accruing  thereon  after  the  deemed  distribution)  should 
be  incliKled  on  line  la,  column  (b)  plan  assets  -  end  of  year), 
without  regard  to  the  occun'ence  of  a  deemed  distribution. 
Note:   For  a  Form  5500  that  is  nied  for  any  plan  year  after  the 
1999  ptan  year,  the  amount  to  be  reported  on  line  2g  of 
Schediile  H  or  Schedule  I  must  be  reduced  it,  dunng  the  plan 
year,  a  participant  resumes  repayment  under  a  participant  loan 
that  W9S  reported  as  a  deemed  distnbution  on  line  2g  for  any 
earlier  year  The  amount  of  the  required  reduction  is  the  amount 
of  the  participant  loan  that  was  reported  as  a  deemed  distnbution 
on  line  2g  for  the  earlier  year.   If  entenng  a  negative  number, 
enter  a,  minus  sign  "-'  to  the  left  of  the  number  The  current 
value  at  the  partiapant  loan  must  then  be  included  in  line  1c(8), 
cotumri  (b),  of  Schedule  H  (partiapant  loans  -  end  of  year)  or  in 
line  1a\  column  (b),  of  Schedule  I  (plan  assets  -  end  of  year). 


Although  certain  participant  loans  that  are  deemed  distributed 
are  to  be  reported  on  line  2g  of  the  Schedule  H  or  Sctiedule  I, 
and  are  not  to  be  reported  on  the  Schedule  H  or  Schedule  I  as 
an  asset  thereafter  (unless  the  participant  resumes  repayment 
urKler  the  loan  in  a  later  year),  they  are  still  considered 
outstanding  loans  and  are  not  treated  as  actual  distributions  for 
certain  purposes.   See  O&As  12  and  19  of  proposed  IRS 
regulation  section  1.72(p)-1. 

Line  2h.  Other  expenses  (paki  and/or  payable)  may  include, 
anr)ong  others: 

1.  Salaries  to  employees  of  the  plan; 

2.  Expenses  for  accounting,  actuarial,  legal,  and  investment 
servk:es. 

3.  Fees  and  expenses  for  trustees  including  reimbursement 
for  travel,  seminars,  and  meeting  expenses; 

4.  Fees  pakj  for  valuatnns  and  appraisals,  and 

5.  Other  administrative  and  miscellaneous  expenses  paid  by 
or  charged  to  the  plan,  including  those  that  were  not  subtracted 
from  the  gross  income  of  master  trust  Investment  accounts  and 
103-12IES  In  determining  their  net  Investment  gain(s)  or  k}ss(es). 
Line  21.  Enter  the  total  of  all  benefits  paid  or  due  as  reported 
on  lines  2e,  2f,  and  2g  and  all  other  plan  expenses  (line  2h) 
during  the  year. 

Lirw  2k.  Enter  the  net  value  of  all  assets  transferred  to  and  from 
the  plan  during  the  plan  year  including  those  resultir>g  from 
mergers  and  spin-offs.  A  transfer  of  assets  or  liabilities  occurs 
when  there  is  a  reductran  of  assets  or  liabilities  with  respect  to 
one  plan  and  the  receipt  of  these  assets  or  the  assumption  of 
these  liabilities  by  another  plan.   Transfers  out  at  the  end  of  the 
year  should  be  reported  as  occurring  during  the  plan  year. 
Note:  A  distnbution  of  all  or  part  of  an  iruiividual  participants 
account  balance  that  is  reportable  on  Form  1099-R  should  not 
be  included  on  line  2k  but  must  be  included  in  benefit  payments 
reported  on  line  2e. 
SPECIFIC  ASSETS 

Lines  3a  through  3g.  Check  'Yes'  and  enter  the  anvxjnt  or 
'(vk)'  as  specified  beiow.  Do  not  include  the  plan's  Interest  in 
CCTs,  PSAs,  MTIAs,  and  103-12  lEs.  (See  instnjctions  for 
Direct  Rling  Entity  (DFE)  on  page  4  of  the  instructions  for  the 
Form  5500.) 

Line  3a.  Enter  the  value  of  the  plan's  partk:ipatk>n  in  a 
partnership  or  joint  venture,  unless  the  partnership  or  joint 
venture  is  a  103-12  IE. 

Line  3b.  The  term  'employer  real  property'  nrieans  real  property 
(and  related  personal  property)  that  is  leased  to  an  employer  of 
empk>yees  covered  by  the  plan,  or  to  an  affiliate  of  such 
empkiyer.  For  purposes  of  determining  the  time  at  which  a  plan 
acquires  employer  real  property  for  purposes  of  this  line,  such 
property  shall  be  deemed  to  be  acquired  by  tfie  plan  on  the  date 
on  whKh  the  plan  acquires  the  property  or  on  the  date  on  whk:h 
the  lease  to  the  employer  (or  affiliate)  is  entered  into,  whk:hever 
Is  later. 

Line  3d.  An  empkiyer  security  is  any  security  issued  by  an 
emptoyer  (including  affiliates)  of  employees  covered  by  the  plan. 
These  may  Include  common  stocks,  preferred  stocks,  borxis, 
zero  coupon  bonds,  debentures,  convertible  debentures,  notes 
and  commercial  paper. 

Line  3e.  Enter  the  current  value  of  all  loans  to  partteipants 
including  resktontial  mortgage  k^ans  that  are  subject  to  Code 
sectkxi  72(p).   Include  the  sum  of  the  value  of  the  unpaid 
principal  balances,  plus  accrued  but  unpaid  interest,  if  any,  for 
partrci|3ant  bans  made  under  an  Individual  account  plan  with 
Investment  expenence  segregated  for  each  account,  that  are 
made  in  accordarx:e  with  29  CFR  2550.408b- 1  and  secured 
solely  by  a  portion  of  the  participant's  vested  accrued  benefit. 
When  applicable,  combine  this  amount  with  the  current  value  of 
any  other  particip>ant  loans.   Do  not  Include  any  amount  of  a 
participant  loan  that  has  been  deemed  distributed  during  this  or 
any  prior  plan  year  under  the  provisnns  of  Code  sectnn  72(p) 
and  proposed  IRS  regulation  sectk)n  1.72(p)-1. 
Note:  After  participant  loans  have  been  deemed  distributed  and 
reported  on  line  2g  of  the  Schedule  I  or  H,  they  are  no  longer 
required  to  be  reported  as  assets  on  the  Schedule  I  or  H. 
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However,  such  loans  (including  interest  accruing  thereon  after 
the  deemed  distribution)  that  have  not  been  repaid  are  still 
considered  outstanding  for  purposes  of  applying  Code  section 
72(p)(2)(A)  to  determine  the  maximum  amount  of  subsequent 
loans. 

Line  3f.  Enter  the  current  value  of  all  loans  made  by  the  plan, 
except  participant  loans  reportable  on  line  3e.  Include  the  sum 
of  the  value  of  loans  for  construction,  securities  loans, 
commercial  and/or  residential  mortgage  loans  that  are  not 
subject  to  Code  section  72(p)  (either  by  making  or  participating 
in  the  loans  directly  or  by  purchasing  loans  originated  by  a  third 
party),  and  other  miscellaneous  loans. 

Line  3g.  Include  all  property  that  has  concrete  existence  and  is 
capable  of  being  processed,  such  as  goods,  wares, 
merchandise,  furniture,  machines,  equipment,  animals, 
automobiles,  etc.  This  includes  collectibles,  such  as  works  of 
art,  rugs,  antiques,  metals,  gems,  stamps,  coins,  akx>holk: 
beverages,  muscal  instruments,  and  histohcal  objects 
(documents,  clothes,  etc.).  Do  not  Include  the  value  of  a  plan's 
interest  in  property  reported  on  lines  3a  through  3f ,  of  intangible 
property,  such  as  patents,  copyrights,  goodwill,  franchises, 
notes,  mortgages,  stocks,  claims,  interests,  or  other  property  that 
embodies  intellectual  or  legal  rights. 

Part  II  -  Transactions  During  Plan  Year 

Plans  with  assets  held  in  a  CCT,  PSA,  MTIA,  or  103-12  IE 
should  complete  Part  I  ar>d  report  their  investment  In  these 
entities,  but  not  the  investments  made  by  these  entities.  Plans 
with  all  of  their  funds  heW  in  a  master  trust  should  check  "No" 
on  Schedule  I,  lines  4b,  c,  and  i. 

Line  4a.  Anraunts  paid  by  a  partKipant  or  benefk:iary  to  an 
employer  and/or  withheld  by  an  employer  for  contribution  to  the 
plan  are  participant  contributions  that  become  plan  assets  as  of 
the  earliest  date  on  whk:h  such  contributions  can  reasonably  be 
segregated  from  the  employer's  general  assets  (see  29  CFR 
2510.3-102).   An  employer  holding  these  assets  after  that  date 
commingled  with  its  general  assets  will  have  engaged  in  a 
prohibited  use  of  plan  assets  (see  ERISA  section  406).   If  such 
a  nonexempt  prohibited  transaction  occurred  with  respect  to  a 
disqualified  person  (see  Code  section  4975(e)(2)),  file  Form 
5330  with  the  IRS  to  pay  any  applk^ble  excise  tax  on  the 
transactk)n.   If  no  partkapant  contributions  were  received  or 
withheld  by  the  emptoyer  during  the  plan  year,  answer  "No." 
Line  4b.  Plans  that  check  "Yes*  must  enter  the  anwunt.  The 
due  date,  payment  amount  and  conditions  for  determining 
default  in  the  case  of  a  note  or  loan  are  usually  contained  in  the 
documents  establishing  the  note  or  loan.  A  loan  by  the  plan  is 
in  default  wtien  the  borrower  is  unable  to  pay  the  obligation 
upon  maturity.  Obligations  that  require  periodk:  repayment  can 
default  at  any  time.  Generally,  loans  and  fixed  income 
obligations  are  considered  uncollectible  when  payntent  has  not 
been  made  and  there  is  little  probability  that  payment  will  be 
made.  A  fixed  income  obllgatk>n  has  a  fixed  maturity  date  at  a 
specified  interest  rate.  Do  not  include  participant  loans  made 
under  an  individual  account  plan  with  investment  experience 
segregated  for  each  account  that  were  made  in  accordance  with 
29  CFR  2550,408b-1  and  secured  solely  by  a  portion  of  the 
participant's  vested  accrued  benefit. 

Lirte  4c.  Plans  that  check  "Yes"  must  enter  tfie  amount.    A 
lease  is  an  agreement  conveying  the  right  to  use  property,  plant 
or  equipment  for  a  stated  period.  A  lease  is  In  default  when  the 
required  payment(s)  has  not  been  made.    An  uncollectible  lease 
is  one  where  the  required  payments  have  not  been  made  and 
for  whk:h  there  is  little  probatiility  that  payment  will  be  made. 
Line  4d.  Plans  that  check  'Yes'  must  enter  the  amount.  Check 
"Yes"  if  any  non  exempt  trans2K:tion  with  a  party-in-interest 
occurred,  unless  the  transaction  is:  (1 )  statutorily  exempt  under 
Part  4  of  Title  I  of  ERISA,  (2)  administratively  exempt  under 
ERISA  section  408(a)  or  exempt  under  Code  sections  4975(c) 
and  4975(d),  (3)  a  transaction  of  a  103-12  IE  with  parties  other 
than  the  plan;  or  (4)  the  holding  of  participant  contributions  for 
a  welfare  plan  that  meets  the  conditions  of  ERISA  Technical 
Release  92-01 .  You  may  indk^te  that  an  applrcation  for  an 
administrative  exemptk>n  is  pending.  If  you  are  unsure  as  to 


whether  a  transaction  is  exempt  or  not,  you  shoukl  consult  with 
either  a  qualified  publk:  accountant,  legal  counsel  or  both.  If  the 
plan  is  a  qualified  pension  plan  and  a  nonexempt  prohibited 
transaction  occurred  with  respect  to  a  disqualified  person,  a 
Form  5330  should  be  filed  with  IRS  to  pay  the  excise  tax  on  the 
transactkjn. 

Party-in-lntBrmst  For  purposes  of  this  form,  party-irvinterest 
is  deemed  to  include  a  disqualified  person  see  Code  section 
4975(e)(2).  The  term  "party-in-interest"  means,  as  to  an 
employee  benefit  plan: 

A.  Any  fkjuciary  (including,  but  not  limited  to,  any 
administrator,  offk^r,  trustee  or  custodian),  courisel,  or 
employee  of  the  plan; 

B.  A  person  provkjing  servk»s  to  the  plan; 

C.  An  employer,  any  of  whose  employees  are  covered  by  the 
plan; 

0.  An  employee  organization,  any  of  whose  members  are 
covered  by  the  plan; 

E.  An  owner,  director  indirect,  of  50%  or  more  of  the 
combined  voting  power  of  all  classes  of  stock  entitled  to  vote, 
or  the  total  value  of  shares  of  all  classes  of  stock  of  a 
corporatun,  (2)  the  capital  interest  or  the  profits  interest  of  a 
partnership,  or  (3)  the  beneficial  interest  of  a  trust  or 
unincorporated  enterprise  that  is  an  employer  or  an 
employee  organizatk)n  described  in  C  or  D; 

F.  A  relative  of  any  indivkjual  described  in  A,  B,  C,  or  E; 

G.  A  corporaton,  partnership,  or  trust  or  estate  of  whch  (or 
in  whch)  50%  or  more  of:  (1)  the  combined  voting  power  of 
all  classes  of  stock  entitled  to  vote  or  the  total  value  of  shares 
of  all  classes  of  stock  of  such  corporatnn,  (2)  the  capital 
interest  or  profits  interest  of  such 

H.  An  employee,  offk^r,  director  (or  an  indivklual  having 
powers  or  responsibilities  similar  to  those  of  officers  or 
directors),  or  a  10%  or  more  shareholder,  directly  or 
indirectly,  of  a  person  described  in  B,  0,  D,  E,  or  Q,  or  of  the 
employee  benefit  p>lan;  or 

1.  A  10%  or  more  (directly  or  indirectly  in  capital  or  profits) 
partrwr  or  joint  venturer  of  a  person  described  in  B,  C,  D,  E, 
orG. 

Nonexempt  transactions  with  a  party-in-interest  include  any 
direct  or  irxltrect: 

A.  Sale  or  exchange,  or  lease,  of  any  property  between  ttie 
plan  and  a  party-in-interest. 

B.  LerKiing  of  money  or  other  extension  of  credit  t>etween  the 
plan  and  a  party-in-interest. 

C.  Furnishing  of  goods,  servk»s,  or  facilities  t>etween  ttie 
plan  and  a  party-in-interest. 

D.  Transfer  to,  or  use  by  or  for  the  benefit  of,  a 
party-in-interest,  of  any  income  or  assets  of  the  plan. 

E.  Acquisition,  on  behalf  of  the  plan,  of  any  employer  security 
or  emptoyer  real  property  in  vk)lation  of  Code  section  407(a). 

F.  Oeaiir>g  with  the  assets  of  the  plan  for  a  fiduciary's  own 
interest  or  own  account. 

G.  Acting  in  a  fiduciary's  indivkjual  or  any  other  capacity  In 
any  transaction  involving  the  plan  on  behalf  of  a  party  (or 
represent  a  party)  whose  interests  are  adverse  to  the 
interests  of  the  plan  or  the  interests  of  its  partrcipants  or 
t>er>eficiaries. 

H.  Receipt  of  any  consideration  for  his  or  her  own  personal 
account  by  a  party-in-inlerest  who  Is  a  fiduciary  from  amy 
party  dealing  with  the  plan  in  connectwn  with  a  transaction 
involving  the  income  or  assets  of  the  plan. 
Note:  Amounts  paid  by  a  participant  or  beneficiary  to  an 
employer  and/or  withheld  by  an  employer  for  contribution  to  the 
plan  are  participant  contntxjtions  that  become  plan  assets  as  of 
the  earliest  date  on  which  such  contributions  can  reasonably  be 
segregated  from  the  employer's  general  assets  (see  29  CFR 
2510.3-102).  An  employer  holding  these  assets  after  that  date 
commingled  with  its  general  assets  will  have  engaged  in  a 
prohibited  use  of  plan  assets  for  purposes  of  ttie  nonexempt 
transactions  descnbed  aiwve  (see  ERISA  section  406). 
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Uiw  4*.  Plans  that  check  'Yes'  must  enter  the  aggregate 
amoum  of  coverage  for  all  claims.  Check  "Yes"  only  if  the  plan 
itself  (9s  opposed  to  the  plan  sponsor  or  administrator)  is  a 
name^  insured  under  a  Tidelity  bond  covenng  plan  offnials  and 
If  the  ^lan  ts  protected  as  described  m  29  CFR  2580.412-18. 
GenetBify,  every  plan  official  of  an  employee  benefit  plan  who 
'hancfles'  funds  or  other  property  of  such  plan  must  be  bonded. 
Qenemlly,  a  person  shall  be  deemed  to  be  'handling'  funds  or 
other  property  of  a  plan,  so  as  to  require  borxAng,  whenever  his 
or  her  other  duties  or  activities  with  respect  to  given  funds  are 
such  that  there  is  a  hsk  that  such  funds  could  be  lost  in  the  event 
of  frai^  or  dishonesty  on  the  part  of  such  person,  acting  either 
ak>ne  or  in  coHusk>n  with  others.  Section  412  of  ERISA  and  DOL 
regulatkins  29  CFR  2580  provide  the  bonding  requirements, 
tndudtig  the  definition  of  'handling'  (29  CFR  2580.412-6).  the 
pemu#8ible  fomis  of  borKte  (29  CFR  2580.412-10),  the  anvxint 
of  the  bond  (29  CFR  2580,  subpart  C),  and  certain  exemptions 
such  4s  the  exemptk)n  for  unfunded  plara,  certain  banks  and 
insuraftce  companies  (ERISA  section  412),  and  the  exemptton 
altowiilg  plan  offkaals  to  purchase  bonds  from  surety  companies 
aulho4zed  by  the  Secretary  of  the  Treasury  as  acceptable 
reinsu^  on  Federal  bonds  (29  CFR  2580.412-23). 
Note:  Plans  am-permitted  under  certain  conditions  to  purchase 
Muct^ry  liability  insurance.    These  policies  do  not  protect  tfw 
plan  tHom  OstKmest  acts  and  are  not  txjnds  which  should  be 
report^  in  Iine4e 

Una  4l.  Check  'Yes,'  if  the  plan  had  suffered  or  discovered  any 
kjss  at  a  result  of  any  dishonest  or  fraudulent  act(s)  even  if  the 
k)ss  wBs  reimbursed  by  the  plan's  fidetity  borxj  or  from  ar^  ottier 
souroi.  If  'Yes'  is  checked  enter  the  full  amount  of  the  toss.  If 
the  fui  amount  of  the  toss  has  not  yet  been  detennined,  provide 
and  dpdose  that  the  figure  is  an  estimate,  such  as  'O  $1000.' 
Note:  I  Willful  laHure  to  report  is  a  criminal  offense.  See  ERISA 
sectiohsoi. 

IJne«l4gan<l4h.  Currsnf  va/ue  means  fair  market  value  where 
avaflabto.  Otherwise,  it  means  the  fair  vatoe  as  determirted  in 
good  faith  under  the  terms  of  the  plan  by  a  trustee  or  a  named 
fiduciary,  assunung  an  orderly  KquMation  at  time  of  the 
detemtmation.  See  ERISA  sectton  3(26). 

An  accurate  assessment  of  fair  market  value  is  essential  to 
a  penston  plan's  ability  to  comply  with  the  requiremerxs  set  forth 
in  tf>e  Code  (e.g.,  the  exclusive  benefit  rule  of  Code  sectton 
401  (a)(2),  tt>e  limitations  on  benefits  arKJ  contnbuttoris  under 
Code  teuton  415,  and  the  minimum  funding  requirements  under 
Code  sectton  412)  and  must  be  determined  annuaRy. 

Examples  of  assets  that  may  not  have  a  readHy  determinable 
value  on  an  established  market  (e.g.,  NYSE,  AMEX,  over  the 
oount#r,  etc.)  irckjde  real  estate,  nonpubliciy  traded  securities, 
share$  in  a  limited  partnership,  and  collectibles.    Do  not  check 
'Yes'  on  line  4g  if  the  plan  is  a  defined  contribution  plan  and  the 
only  assets  the  plan  holds,  that  do  not  have  a  readdy 
deterr^nable  value  on  an  established  maritet,  are:  (1) 

pant  toans  not  in  default,  or  (2)  assets  over  whtoh  ttw 
I  exercises  control  wittiin  the  meaning  of  sectton  404(c) 
of  ERISA. 

ANf|Dugh  ttw  current  value  of  plan  assets  must  be  determined 
each  year,  there  is  no  requirement  that  the  assets  (other  than 
certain  nonpubltoly  traded  employer  securities  heM  in  ESOPs) 
be  varied  every  year  by  Irxjependent  third-party  appraisers. 

Entir  in  ttie  amount  column  ttie  fair  market  value  of  the  assets 
referred  to  on  line  4g  whose  value  was  not  readily  determinable 
on  an  iestablished  market  and  which  were  not  valued  by  an 
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independent  third-party  appraiser  in  the  ptan  year.  Generally, 
as  it  relates  to  these  questions,  an  appraisal  by  an  independent 
third  party  is  an  evaluation  of  the  value  of  an  asset  prepared  by 
an  individual  or  firm  who  knows  how  to  judge  the  value  of  such 
assets  and  does  not  have  an  ongoing  relattonship  with  the  plan 
or  plan  fiduciaries  except  for  preparing  the  appraisals. 
Line  41.  Include  as  a  single  security  all  securities  of  the  same 
issue.  An  example  of  a  single  issue  is  a  certificate  of  deposit 
issued  by  the  XYZ  Bank  on  July  1 , 1 998,  which  matures  on  June 
30,  1999,  and  yields  5.5%.  For  the  purposes  of  line  4i,  do  not 
check  'Yes'  for  securities  issued  by  the  U.S.  Government  or  its 
agencies. 

Line  ^.  Check  'Yes'  if  all  the  plan  assets  (including 
insurance/annuity  contracts)  were  distributed  to  the  participants 
and  beneftoiaries,  legally  transferred  to  the  control  of  another 
plan,  or  brought  under  the  control  of  the  PBGC. 

Check  'No'  for  a  welfare  benefit  plan  that  is  still  liable  to  pay 
benefits  for  claims  that  were  incurred  prior  to  \he  terminatton 
date,  but  not  yet  pato.  See  29  CFR  2520.104b-2(g)(2)(ii). 
Not*:  If  'Yes'  was  checked  on  line  4k  tiecause  all  plan  assets 
were  dathbutod  to  parbapants  and/or  benefkaaries,  you  are 
encouraged  U>  complete  Schedule  SSA  (Form  S500),  listing 
each  participant  reported  on  a  prevkxjs  Schedule  SSA  (Form 
5500)  who  has  received  ail  of  his/her  plan  bertefits,  and 
therefore,  is  no  tonger  entitled  to  receive  deferred  vested 
benefits.    This  will  ertsure  that  SSA's  records  are  correct,  and 
he^p  eliminate  conlusmn  for  partkapants  arxi  plan  administrators 
in  the  future.  See  (fie  instructkxis  to  the  Schedule  SSA  (Fonn 
5500)  for  greater  deUul. 

Line  5a.  Check  'Yes'  If  a  resolutton  to  temninate  the  plan  was 
adopted  during  this  or  any  prtor  plan  year,  unless  tfie  terminatton 
was  revoked  and  no  assets  reverted  to  the  emptoyer.    If  'Yes' 
is  checked,  enter  the  amount  of  plan  assets  that  reverted  to  ttie 
emptoyer  during  the  plan  year  in  connection  with  the 
implernentatton  of  such  termirwtion.  Enter  '-0-'  if  rx)  reverston 
occurred  during  ttie  current  plan  year. 

Caution:  A  Form  5500  must  be  filed  for  each  year  the  plan  has 
assets,  and,  in  the  case  of  a  welfare  benefit  plan,  if  ttte  plan  is 
stiU  liable  to  pay  benefits  for  claims  that  were  incurred  prior  to  the 
temnkiatnn  date,  but  not  yet  paki.  See  29  CFR 
2520. 104b-2(g)(2)(ii). 

Uiw  5b.  Enter  information  corvxming  assets  and/or  liabilities 
transferred  from  this  plan  to  another  plan(s)  (including  spin-offs) 
during  the  plan  year.  A  transfer  of  assets  or  liabilities  occurs 
«vhen  there  is  a  reductton  of  assets  or  liabilities  with  respect  to 
one  plan  and  the  receipt  of  these  assets  or  the  assumptton  of 
ttiese  HabiUties  by  another  plan.  Enter  ttie  name,  PN,  and  EIN 
of  the  other  plan(s)  involved  on  fines  5b(1),  5b(2)  and  5b<3). 
Note:  A  disthbutkm  of  all  or  part  of  an  indivkkjai  partkapanfs 
account  balance  that  is  reportable  on  Form  1099-R  shouU  not 
tie  irKkjded  on  line  5b. 

Caution:  Form  5310-A,  Notxe  of  Merger  or  Consolkiatkjn, 
Spinoff,  or  Transfer  of  Plan  Assets  or  Liabilities:  Notxe  of 
Qualified  Separate  Unes  of  Business,  must  be  filed  at  least  30 
days  tjefore  any  plan  merger  or  consolidatnn  or  any  transfer  of 
plan  assets  or  habiHties  to  another  plan.    There  is  a  penalty  for 
not  filing  Form  5310- Aon  time.    In  addition,  a  transfer  of  benefit 
liat)ilities  involving  a  plan  covered  by  PBGC  insurance  may  tie 
reportable  to  the  PBGC  (see  PBGC  Form  10  and  Form 
10-Advance). 


Instructions  for  Sclwduie  I  (Form  5500) 


Federal  Register /Vol.  65,  No.  22  /  Wednesday,  February  2,  2000 /Notices 


5133 


1999  -  Annual  Return  of  Fiduciary  of 

Employee  Benefit  Trust 

Instructions  for  Schedule  P  (Form  5500) 

General  Instructions 

Purpose  of  Form 

You  may  use  this  schedule  to  satisfy  the  requirements  under 
Code  section  6033(a)  for  an  annual  information  retum  from 
every  section  401  (a)  organization  exempt  from  teix  under  section 
501(a).  The  statute  of  limitations  under  section  6501(a)  for  any 
trust  described  in  section  401  (a),  which  is  exempt  from  tax  under 
section  501(a),  will  not  start  to  mn  until  you  file  this  schedule. 

Who  May  File 

Every  trustee  of  a  trust  created  as  part  of  an  employee  benefit 
plan  as  described  in  Code  section  401  (a),  and  every  custodian 
of  a  custodial  account  described  in  Code  section  401(f). 

How  To  File 

File  Schedule  P  for  the  trust  year  ending  with  or  within  any 
participating  plan's  plan  year.  Attach  it  to  the  Form  5500  or 
5500-EZ  filed  by  the  plan  for  that  plan  year.  A  separately  filed 
Schedule  P  will  not  be  accepted.  If  the  trust  or  custodial  account 
is  used  by  more  than  one  plan,  file  one  Schedule  P.  If  a  plan 
uses  more  than  one  trust  or  custodial  account  for  its  funds,  file 
one  Schedule  P  for  each  trust  or  custodial  account. 

Check  the  Schedule  P  box  on  the  Form  5500  (Part  II,  line 
10b(7)),  and  enter  the  number  attached  in  the  space  provided  If 
one  or  more  Schedules  P  are  attached  to  tfie  Form  5500. 

Trust's  Employer  Identification  Niimtier 

Enter  the  trust  employer  identification  nunnt)er  (EIN)  assigned  to 
the  employee  benefit  trust  or  custodial  account,  if  one  has  been 


issued  to  you.  The  trust  EIN  should  be  used  for  transactions 
conducted  for  tfie  trust.    If  you  do  not  have  a  trust  EIN,  enter  the 
EIN  you  would  use  on  Form  1099-R,  Distributions  From 
Pensions,  Annuities,  Retirement  or  Profit-Sharing  Plans,  IRAs, 
Insurance  Contracts,  etc.,  to  report  distributions  from  employee 
benefit  plans  and  on  Form  945,  Annual  Retum  of  Withheld 
Federal  Income  Tax,  to  report  withheld  amounts  of  Income  tax 
from  those  payments. 

Note:   Trustees  who  do  not  have  an  EIN  may  apply  for  one  on 
Form  SS-4,  Application  for  Employer  Identification  Number  You 
must  be  consistent  and  use  the  same  EIN  for  all  trust  reporting 
purposes. 

Signature 

The  fiduciary  (tnjstee  or  custodian)  must  sign  this  schedule.  If 
there  is  more  than  one  fiduciary,  the  Hduciary  authorized  by  the 
others  may  sign. 

Other  Returns  and  Forms  That  May  Be  Required 

Form  990-T.  For  trusts  described  in  Code  section  401  (a),  a  tax 
is  imposed  on  income  derived  from  business  that  is  unrelated  to 
the  purpose  for  which  the  trust  received  a  ieot.  exemption.  Report 
this  income  and  tax  on  Form  990-T,  Exempt  Organization 
Business  Income  Tax  Retum.  (See  Code  sections  51 1  through 
514  and  tfie  related  regulations.) 
Form  1099-R.   If  you  made  payments  or  distritnjtions  to 
individual  beneficiaries  of  a  plan,  report  those  payments  on  Form 
1099-R.  (See  the  Instmctions  for  Forms  1099,  1098.  5498,  and 
W-2G.) 

Form  945.   If  you  made  payments  or  distributions  to  individual 
lieneficiaries  of  a  plan,  you  may  be  required  to  withhold  income 
tax  from  those  payments.  Use  Form  945  to  report  taxes  withheld 
from  nonpayroll  items.  (See  Circular  E,  Employer's  Tax  Guide 
(Pub.   15),  for  more  information.) 
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Retinment  Plan  Information 
Instructions  for  Schedule  R  (Form  5500) 

Genaral  Instructions 

Purpfs*  of  Schedule 

The  Schedule  R  reports  certain  information  on  plan  distributions, 
and  fiinding,  and  the  adoption  of  amendments  increasing  the 
\«lue  of  t>ene(its  in  a  defined  benefit  pension  plan. 

Who  Must  FN* 

The  Sfchedute  R  (Forni  5500)  must  be  attached  to  a  Form  5500 
filed  for  both  tax  qualified  and  nonqualified  pension  benefit  plaru. 
The  parts  of  the  Schedule  R  that  must  be  completed  depefxl  or 
wtiether  the  plan  Is  subject  to  the  minimum  funding  standards 
of  Coie  section  412  or  ERISA  section  302. 
Exosfttons:  (1)  The  Schedule  R  should  not  be  completed  when 
the  Form  5500  is  filed  for  a  pension  plan  that  uses,  as  the  sole 
funding  vehicle  for  providing  benefits,  a  tax  deferred  annuity 
arrangement  under  Code  section  403{b)(1),  a  custodial  account 
for  redulated  investment  company  stock  under  Code  section 
403<b](7),  arvVor  Individual  retirement  accounts  or  annuities  (as 
desofwd  in  Code  eection  406).  See  tf>e  Form  5500  instructions 
for  LJMts4  Pension  Plan  Reporting  on  page  7  for  more 
information. 

(2)  The  Schedule  R  also  should  not  be  completed  if  the  plan 
is  not  B  defined  tier^fit  plan  or  ottwrwise  subject  to  the  minimum 
fundir^  standards  of  Code  section  412  or  ERISA  section  302 
and  no  plan  bertefits  were  distributed  during  the  plan  year. 

Checi(  the  Schedule  R  box  on  the  Fonm  5500  (Part  II,  line 
10a(l|)  if  a  Schedule  R  is  attached  to  the  Form  5500. 

Instructions 

Une^  A,  B,  C,  and  D.  This  information  should  be  the  same 
as  reported  in  Part  II  of  the  Form  5500  to  which  tfiis  Schedule 
R  is  ^tacfied. 

Part  l|-  Distributions 

'Distribution*  includes  only  payments  of  benefits  during  ttie 
plan  yisar.  In  cash.  In  kind,  or  by  purchase  for  the  distritHrtee  of 
an  annuity  contract  from  an  insurance  company.   It  does  not 
include  corrective  distritHitions  of  excess  deferrals,  excess 
conthlutions,  or  excess  aggregate  contributions.    It  does  not 
inclucte  a  loan  treated  as  a  distrit}utk>n  under  Code  section  72(p). 
'Psrtfeipsnt'  means  any  present  or  former  employee  who  at 
any  tirie  during  the  plan  year  had  an  accrued  benefit  (account 
balance  in  a  defined  contribution  plan)  in  the  plan. 
Line  1.  Enter  the  total  value  of  all  distributions  made  during  the 
year  (regardless  of  when  the  distnbution  began)  In  any  form 
other  than  cash,  annuity  contracts  issued  by  em  insurance 
company,  or  publicly  traded  employer  securities. 
Line  2.  Enter  the  EIN(s)  of  any  payor(s)  who  paid  benefits  on 
behan  of  the  plan  to  participEints  or  beneficiaries  during  the  plan 
year.  Ilf  more  than  two  payors  made  such  payments  dunng  the 
year,  enter  the  EINs  of  the  two  payors  who  paid  the  greatest 
dollar  arTKXints  during  the  year.   For  purposes  of  this  line  2, 
includ^  all  payments  made  in  cash,  regardless  of  when  the 
payments  began.  Include  payments  from  an  Insurance  company 
underjan  annuity  only  in  the  year  the  contract  was  purchased. 
Do  nek  include  distributions  In  kirKi  reported  on  line  1 . 
Line  3.  Enter  the  number  of  living  or  deceased  participants 
whose  benefits  under  the  plan  were  distributed  during  the  plan 
year  In  the  form  of  a  single  sum  distribution.  For  this  purpKJse, 
a  distfbutlon  of  a  participant's  benefits  will  not  fail  to  be  a  single 
sum  cfstnbution  merely  because,  after  the  date  of  the 
distrit)Utk}n,  the  plan  makes  a  supplemental  distribution  as  a 
result  lof  earnings  or  other  adjustments  made  after  the  date  of    . 
the  single  sum  distribution,   ^so  Include  any  participants  whose 
benefi  Is  were  distributed  In  the  form  of  a  direct  rollover  to  the 
truste  i  or  custodian  of  a  qualified  plan  or  individual  retirement 
accou  It. 
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Part  II  -  Funding  Information 

Complete  Part  II  if  the  plan  is  subject  to  the  minimum  funding 
requirements  of  Code  section  412  or  ERISA  sectran  302. 

All  qualified  defined  benefit  and  defined  contritxition  plans  are 
subject  to  ttie  minimum  funding  requirements  of  Code  section 
412  unless  they  are  described  in  the  exceptrons  listed  under 
sectk>n  412(h).  These  exceptions  Include  profit-  sharing  or  stock 
tMnus  plans,  insurance  contract  plans  descrit)ed  In  section 
412(1),  and  certain  plans  to  which  no  emptoyer  contrit)utlons  are 
made. 

Nonqualified  employee  per^ion  benefit  plans  are  subject  to 
the  minimum  funding  requirements  of  ERISA  section  302  unless 
specifically  exempted  under  ERISA  sections  4(a)  or  301(a). 

The  emptoyer  or  plan  administrator  of  a  defined  benefit  plan 
that  Is  subject  to  the  minimum  funding  requirements  must  file 
Schedule  B  as  an  attachment  to  Form  5500.  Schedule  B  Is  not 
required  to  t>e  filed  for  a  money  purcfiase  defined  contribution 
plan  that  is  sut>ject  to  the  minimum  funding  requirements  unless 
the  plan  is  currently  amortizing  a  waiver  of  tfie  minimum  funding 
requirements. 

Una  4.  Check  'yes'  if,  for  purposes  of  computing  tt>e  minimum 
funding  requirements  for  tf>e  plan  year,  the  |}lan  administrator  is 
making  an  election  Intended  to  satisfy  the  requirements  of  Code 
sectk>n  412(c)(8)  or  ERISA  sectkjn  302(c)(8).  Under  Code 
sectwn  412(c)(8)  and  ERISA  section  302(c)(8),  a  plan 
administrator  may  elect  to  tiave  any  anwndment  Xbai  is  adopted 
after  ttie  beginning  of  the  plan  year  for  wfiich  it  applies  treated 
as  having  been  made  on  the  first  day  of  the  plem  year  if  aH  of  the 
followir>g  requirements  are  met: 

1 .  The  amendment  is  adopted  no  later  than  two  and  one-half 
nK>nths  after  the  ck>se  of  such  plan  year  (two  years  for  a 
multien>ployer  plan); 

2.  The  amervjment  does  not  reduce  ttie  accrued  benefit  of 
arry  participant  determined  as  of  the  beginning  of  such  plan  year; 
and 

3.  The  amerxjment  does  not  reduce  the  accrued  benefit  of 
any  partrcipant  detennined  as  of  the  adoption  of  the  amendment 
unless  the  plan  administrator  notified  the  Secretary  of  ttie 
Treasury  of  the  amendment  and  the  Secretary  either  approved 
ttie  amendment  or  failed  to  disapprove  ttie  amendment  witfiin 
90  days  after  the  date  ttie  notH:e  was  filed. 

Line  5.  If  a  money  purcfiase  defined  contribution  plan  has 
received  a  waiver  of  the  minimum  funding  standard,  and  the 
waiver  Is  currently  t>elng  amortized,  lines  3,  9,  and  10  of 
Schedule  B  must  be  completed.  The  Schedule  B  must  be 
attached  to  Form  5500  but  it  need  not  be  signed  by  an  enrolled 
actuary. 

Line  Sa.  The  minimum  required  contribution  for  a  money 
purchase  defined  contribution  plan  for  a  plan  year  Is  the  amount 
required  to  be  contributed  for  the  year  under  the  formula  set  forth 
In  the  plan  document.   If  there  Is  an  accumulated  funding 
deficiency  for  a  prior  year  that  has  not  been  waived,  that  amount 
shoukj  also  t>e  Included  as  part  of  the  contribution  required  for 
the  current  year. 

Una  6b.  Include  aH  contributions  for  the  plan  year  that  are  made 
not  later  than  8Vi  monttis  after  the  end  of  the  plan  year.  Show 
only  contributions  actually  made  to  the  plan  by  ttie  date  the  form 
Is  filed,  i.e.,  do  not  include  receivable  contributions  for  this 
purpose. 

Line  6c  If  this  etmount  Is  greater  tfian  zero  there  is  an 
accumulated  funding  deficiency  for  the  plan  year  and  Form  5330 
shoukJ  be  filed  with  the  IRS  to  pay  the  excise  tax  on  the 
deficiency.  There  is  a  penalty  for  not  filing  Form  5330  on  time. 
Line  7.  A  revenue  procedure  providing  for  automatic  approval 
for  a  change  In  funding  method  for  a  plan  year  generally  does 
not  apply  unless  the  plan  administrator  or  an  authorized 
representative  of  ttie  plan  sponsor  explicitly  agrees  to  the 
change.   If  a  change  In  funding  method  that  is  made  pursuant 
to  such  a  revenue  procedure  (or  a  dass  oiling  letter)  Is  to  be 
applk:able  for  the  current  plan  year,  this  line  generally  must  be 
checked  "Yes."  In  certain  situations,  however,  the  requirement 
that  the  plan  administrator  or  an  authorized  representative  of  the 
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plan  sponsor  agree  to  the  change  in  funding  method  will  be 
satisfied  if  the  plan  administrator  or  an  authorized  representative 
of  the  plan  sponsor  is  made  aware  of  the  change,  in  these 
situations,  this  line  must  be  checked  "N/A."  See  Section  4.02  of 
Rev.  Proc.  99-45,  1999-49  I.R.B.  603. 

Line  8.  The  transition  aile  of  Code  section  412(l)(1 1)  and  ERISA 
section  302(d)(1 1)  provides  an  alternative  mettiod  of  computing 
the  additional  required  funding  charge.   For  such  an  election  to 
apply  for  the  current  plan  year  check  'yes'  for  this  line. 


Part  III  •  Amendments 

Line  9.  Check  'Yes"  if  an  amendment  was  adopted  during  the 
plan  year  that  increased  the  value  of  benefits  in  any  way.  This 
Includes  an  amendment  providing  for  an  increase  in  the  amount 
of  benefits  or  rate  of  accrual,  more  generous  lump  sum  factors, 
cost  of  living  adjustments,  more  rapid  vesting,  additional 
payment  forms,  and  earlier  eligibility  for  some  benefits. 
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199|  -  Annual  Registration  Statement 
Identifying  Separated  Participants  With 
Deferred  Vested  Benefits 
Instructions  for  Schedule  SSA  (Form  5500) 

General  Instructions 

Purp^  of  Fonn 

Use  Schedule  SSA  to  report  all  participants  with  deferred  vested 
benefit  rights  who  separated  from  your  company  during  the  plan 
year.  Also  use  Schedule  SSA  to  correct  information  previously 
reportted  concerning  participants  with  deferred  vested  benefits. 
The  infonmation  reported  on  this  schedule  is  given  to  the  Social 
Security  Administration  which  in  turn  provides  it  to  participants 
when  they  file  for  Social  Security  benefits.   Check  the  Schedule 
SSA  box  on  the  Form  5500  (Part  II,  line  10a(5))  if  a  Schedule 
SSA  ^  attached  to  the  Form  5500. 

Who  Mutt  File 

The  plan  administrator  is  responsible  for  filing  Schedule  SSA. 
Plans  that  cover  only  owners  and  their  spouses  do  not  have  to 
file  this  schedule. 

Note:j  Government,  church,  or  other  plans  that  elect  to 
voluntarily  file  the  Schedule  SSA  must  check  the  appropriate 
box  Of)  the  schedule  and  complete  lines  2  through  3c. 

What  To  File 

File  this  schedule  and  complete  all  line  items.  All  attachments  to 
Schedule  SSA  should  have  entries  only  on  the  front  of  the  page. 
If  you  need  more  space,  use  either:  (1)  additional  copies  of 
Schedule  SSA,  or  (2)  additional  sheets  the  same  size  as  the 
schedule  containing  all  the  infomnation  requested  on  the 
schequle.  The  information  required  in  line  4  boxes  (a)  through 
(j)  should  be  listed  In  the  same  format  as  line  4  on  Schedule 
SSA.] 

YoO  may  send  a  machine-generated  computer  listing  showing 
the  information  required  on  line  4  instead  of  completing  line  4 
on  th#  schedule.  Use  the  same  format  as  line  4  on  Schedule 
SSA.  Complete  A  through  D  on  Schedule  SSA  and  enter  on  line 
4  a  statement  that  a  list  is  attached.  On  each  page  of  the 
compVter  listing,  enter  all  the  information  from  A  through  D. 

WhaH  to  Report  a  Separated  Participant 

In  geiieral,  for  a  plan  to  which  only  one  employer 
contributes,  a  participant  must  be  reported  on  Schedule  SSA 
if; 


1. 


The  participant  separates  from  service  covered  by  ttie 


plan  « I  a  plan  year,  and 

2.  The  participant  is  entitled  to  a  deferred  vested  benefit 
under^ttie  plan. 

The  separated  participant  must  be  reported  no  later  than  on 
the  Schedule  SSA  filed  for  the  plan  year  following  the  plan  year 
in  which  separation  occurred.  However,  you  can  report  the 
separirtion  in  the  plan  year  in  which  it  occurs,  if  you  want  to 
report  earlier.  Oo  not  report  a  (Mirticipant  more  tftan  once  unless 
you  wish  to  revise  or  update  a  prior  Schedule  SSA  (see 
instmttions  for  line  4,  t)ox  (a),  under  codes  B,  C,  or  D). 

In  general,  for  a  plan  to  which  more  than  one  employer 
co/itntxytos,  a  participant  must  be  reported  on  Schedule  SSA 

ijThe  participant  incurs  two  successive  1-year  breaks  In 
servicp  (as  defined  in  the  plan  for  vesting  purposes),  and 

2.iThe  partk:ipant  is  (or  may  be)  entitled  to  a  deferred  vested 
beneKl  under  the  plan. 

Th^  participant  must  be  reported  no  later  than  on  the 
Schedule  SSA  filed  for  the  plan  year  in  which  the  partk:ip£int 
completed  the  second  of  the  two  consecutive  1  -year  breeiks  In 
serviCB.  The  participant  may  be  reported  eariier  (i.e.,  on  the 
Sche(  lule  SSA  filed  for  the  plan  year  In  which  he  or  she 
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separated  from  service  or  completed  the  first  1-year  break  in 
servKe). 

When  NOT  to  Report  a  Participant 

A  participant  is  not  required  to  be  reported  on  Schedule  SSA  if, 
before  the  date  the  Schedule  SSA  Is  required  to  be  filed 
(including  any  extension  of  time  for  filing),  the  participant: 

1.  Is  paid  some  or  all  of  the  defen-ed  vested  retirement 
benefit  (see  the  Caution  below),  or 

2.  Retums  to  sen/ice  covered  by  the  plan  and/or  accrues 
additional  retirement  benefits  under  the  plan,  or 

3.  Forfeits  all  the  deferred  vested  retirement  benefit. 
Caution:   If  payment  of  the  deferred  vested  retirement  ttenefit 
ceases  tjefore  ALL  of  the  t)enefit  to  which  the  participant  is 
entitled  is  paid  to  the  participant,  information  relating  to  the 
deferred  vested  retirement  tjenefit  to  which  the  participant 
remains  entitled  shall  be  filed  on  the  Schedule  SSA  filed  tor  the 
year  following  the  last  plan  year  within  which  a  portion  of  the 
benefit  is  paid  to  the  participant 

Separation  of  a  Re-Empioyed  Employee 

If  the  deferred  vested  benefit  of  a  separated  employee  is 
different  from  that  previously  reported,  you  may  use  code  B  (see 
below)  to  report  that  employee's  total  vested  benefit. 

Revising  Prior  Report 

You  may  use  Schedule  SSA  to  report  reviskjns  to  fjension 
informatkjn  for  a  partrcipant  you  reported  on  a  previous  Schedule 
SSA.  This  will  ensure  that  SSA's  records  are  correct.  This  is 
important  since  SSA  provides  Schedule  SSA  information  that  it 
has  on  file  to  participants  when  they  file  for  Social  Security 
benefits.  If  this  Information  Is  not  up-to-date,  the  participant  may 
contact  the  plan  administrator  to  resolve  the  difference. 

You  are  erxx)uraged  to  report  changes  or  correcttons  to 
previously  reported  information  (such  as  plan  number),  as  this 
allows  the  Social  Security  Administralkxi  to  provide  accurate 
information  to  participants  or  their  t)eneficiaries.  You  do  not  need 
to  report  changes  in  the  value  of  the  empk}yees'  accounts,  since 
that  is  likely  to  change.  However,  you  may  report  these  changes 
if  you  want. 

Split  Plan  Merger* 

There  are  conditions  where  some  employees  covered  by  an 
existing  plan  are  transferred  to  a  different  plan,  or  all  of  the 
employees  of  an  existing  plan  are  split  between  two  or  more 
different  plans.  The  new  administrator  for  each  group  of 
employees  should  complete  a  code  C  entry  (see  bek}w)  for  each 
employee  previously  reported  on  a  Schedule  SSA  for  the  other 
plan. 

Where  and  How  to  FHe 

File  as  an  attachment  to  Form  5500. 

Caution:  A  penalty  may  be  assessed  if  Schedule  SSA  (Form 

5500)  is  not  timely  Hied. 

Specific  Instructions 

Line  D.  Enter  the  sponsor's  empk>yer  ktentification  number  (EIN) 

shown  on  Form  5500,  line  2b. 

Une  2.  If  the  Post  Office  does  not  deliver  mail  to  tfie  street 

address  and  you  fiave  a  P.O.  box,  enter  the  box  numt>er  Instead 

of  the  street  address. 

Line  4,  box  (a).  From  the  following  Kst,  select  the  code  that 

applies  and  enter  that  code  in  line  4,  box  (a). 

Code  A  —  Use  this  code  for  a  participant  not  prevkMJSly 

reported.  Also  complete  boxes  (b)  through  (h). 

Code  B  —  Use  this  code  for  a  participant  previously  reported 

under  the  plan  number  shown  on  this  schedule  to  modify 

sonDe  of  the  previousty  reported  Infonmation.  Enter  all  the 

current  information  for  boxes  (b)  through  (h). 

Code  C  —  Use  this  code  for  a  participant  previously  reported 

under  another  plan  number  who  will  now  be  receiving  his/her 

future  benefit  from  the  plan  reported  on  this  schedule.  Also 

complete  boxes  (b),  (c),  (i),  and  (j). 
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Code  D  —  Use  this  code  for  a  participant  previously  reported 

under  the  plan  number  shown  on  this  schedule  who  is  no 

longer  entitled  to  those  deferred  vested  benefits.  Also 

complete  boxes  (b)  and  (c).  If  you  wish,  you  may  also  use 

this  code  to  report  those  participants  who  are  already 

receiving  benefits  as  previously  reported. 
Line  4,  box  (b).  Enter  the  exact  social  security  number  (SSN) 
of  each  participant  listed.  If  the  participant  is  a  foreign  national 
employed  outside  the  United  States  who  does  not  have  an  SSN, 
enter  the  word  "FOREIGN." 

Line  4,  box  (c).  Enter  each  participant's  name  exactly  as  it 
appears  on  the  participant's  social  security  card. 
Line  4,  box  (d).  From  the  following  list,  select  the  code  that 
describes  the  type  of  annuity  that  will  be  provided  for  the 
participant.  Enter  the  code  that  describes  the  type  of  annuity 
that  normally  accrues  under  the  plan  at  the  time  of  the 
participant's  separation  from  service  covered  by  the  plan  (or  for 
a  plan  to  which  more  than  one  employer  contributes  at  the  time 
the  participant  incurs  the  second  consecutive  1-year  break  in 
service  under  the  plan). 
Type  of  Annuity  Code 

A  A  single  sum 

B  Annuity  payable  over  fixed  number  of  years 

C  Life  annuity 

D  Life  annuity  with  period  certain 

E  Cash  refund  life  annuity 

F  Modified  cash  refund  life  annuity 

G  Joint  and  last  survivor  life  annuity 

M  Other 
Une  4,  box  (e).  From  the  following  list,  select  the  code  that 
describes  the  benefit  payment  frequency  during  a  12-month 
period. 


Type  of  Payment  Code 

A  Lump  sum 

B  Annually 

C  Semiannually 

D  Ouarteriy 

E  Monthly 

iM  Other 
Line  4,  box  (f).  For  a  defined  benefit  plan,  enter  the  amount  of 
the  periodic  payment  that  a  participant  is  entitled  to  receive 
under  line  4,  box  (f). 

For  a  plan  to  which  more  than  one  employer  contributes,  if  the 
amount  of  the  periodic  payment  cannot  be  accurately 
determined  because  the  plan  administrator  does  not  maintain 
complete  records  of  covered  service,  enter  an  estimated 
amount. 

Line  4,  box  (g).  For  a  defined  contribution  plan,  if  the  plan  states 
that  a  participant's  share  of  the  fund  will  be  determined  on  the 
basis  of  units,  enter  the  number  of  units  credited  to  the 
participant. 

If,  under  the  plan,  participation  is  determined  on  the  basis  of 
shares  of  stock  of  the  employer,  enter  the  number  of  shares  and 
add  the  letters  'SH"  to  indicate  shares.  A  number  without  the 
"SH"  will  be  interpreted  to  mean  units. 
Line  4,  box  (li).  For  defined  contribution  plans,  enter  the  value 
of  the  participant's  account  at  the  time  of  separation. 
Une  4,  boxes  (i)  and  (J)-  Show  the  EIN  and  plan  number  of  the 
plan  under  which  the  partk:ipant  was  previously  reported. 
Signature.  This  form  must  be  signed  by  the  plan  administrator. 
If  more  than  one  Schedule  SSA  Is  filed  for  one  plan,  only  page 
one  should  be  signed. 
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^99\-  Qualified  Pension  Plan 

Coverage  Information 

Instfuctions  for  Schedule  T  (Form  5500) 

Geniral  Instructions 

Purpita  of  Schedule 

Schedule  T  (Form  5500)  is  used  by  certain  qualified  pension 
beneflt  plans  to  provide  information  concerning  tfie  plan's 
compliance  with  the  minimum  coverage  requirements  of  Code 
secti*  410(b). 

Substantiation  Guidelines 

Revefue  Procedure  93-42,  1993-2  C  B  540,  provides  guidelines 
desigfted  to  reduce  the  burdens  of  substantiating  compliance 
with  t^ie  coverage  and  nondiscrimination  requirenfients  that  apply 
to  quSlified  pension  benefit  plans.  Generally,  Rev.  Proc.  93-42 
sets  ftirth  guidelines  for:  (1 )  the  quality  of  data  used  in 
substantiating  compliance  with  the  coverage  and 
nondiscrimination  rules,  (2)  the  timing  of  coverage  and 
nonditchmination  testing,  (3)  the  testing  cycle  of  a  plan,  and  (4) 
the  qualified  separate  lines  of  business  (QSLOB)  rules.  The 
substantiation  guidelines  may  be  used  in  completing  Schedule 
T,  it  {f)plicable. 

Who  Liust  File 

The  Schedule  T  (Form  5500)  must  generally  be  attached  to  the 
Form  15500  to  report  coverage  information  for  a  pension  benefit 
plan  (Including  proflt-sharing  and  stock  bonus  plans)  that  is 
Intended  to  be  qualified  under  Code  section  401(a)  or  403(a). 
More  tfun  one  Schedule  T  may  be  required.  See  the  specific 
instructions  for  lines  1  and  2. 

Schedule  T  may  not  be  required  every  year.   Check  tf>e 
Sche<)ule  T  box  on  the  Form  5500  (Part  II,  line  10a(2)),  and  enter 
the  ntimber  attached  in  the  space  provided,  ONLY  if  one  or  more 
Schedules  T  are  attached  to  the  Form  5500.   If  a  Schedule  T  is 
not  attached  to  the  Form  5500  because  the  employer  is  using 
the  th^ee-year  testing  cyde  rule  in  Revenue  Procedure  93-42, 
and  r#lying  on  the  fact  that  the  plan  satisfied  coverage  in  an 
earliej  year,  do  not  check  the  Schedule  T  box  on  Form  5500. 
Instead,  enter  In  the  space  provided  on  Form  5500  line  10a(2) 
the  year  on  which  the  employer  is  relying.   See  the  instructions 
under  When  to  File  below.  If  the  plan  benefits  the  employees 
of  more  than  one  employer  or  if  the  employer  operates  QSLOBs, 
also  see  the  instructions  for  lines  1  and  2. 

Wheij  to  File 

Employers  using  the  three-year  testing  cycle  rule  in  Revenue 
Procedure  93-42  must  file  Schedule  T  for  the  first  year  in  the 
plan's  testing  cycle.  Schedule  T  need  not  be  filed  for  the  second 
or  thiijd  year  in  the  cycle  if  the  employer  is  permitted  to  rely  on 
the  earlier  year's  testing.  If  the  employer  does  not  or  cannot  use 
the  tht'ee-year  testing  rule,  the  Schedule  T  must  be  filed 
annually. 

fic  Instructions 

Lined  A,  B,  C,  and  D.  This  information  should  be  the  same  as 
reponed  in  Part  II  of  the  Form  5500  to  which  this  Schedule  T  is 
attacHed. 

Notai  For  purposes  of  the  Schedule  T  (Form  5500),  all 
empliyers  that  are  members  of  the  same  controlled  group  (that 
is.  thiy  are  aggregated  under  Code  section  414(b),  (c),  or  (m)) 
are  tmated  as  a  single  employer  For  puqioses  of  the  Schedule 
T  (Fdrm  5500),  'employee'  includes  any  self-employed 
indivii  lual.  common-law  employee,  or  leased  employee  (within 
the  rr  eaning  of  Code  section  4 14(n))  of  any  member  of  the 
contn  tiled  group. 

Una  I .  If  a  plan  benefits  the  employees  of  more  than  one 
empl(  lyer  and  all  the  employers  are  members  of  the  same 
contn  died  group,  file  only  one  Schedule  T,  treating  all  the 
empl<  lyers  as  a  single  employer.   However,  if  a  plan  benefits  the 
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employees  of  more  than  one  employer  and  any  of  the  employers 
are  not  members  of  the  same  controlled  group,  file  as  follows. 
File  separate  Schedules  T  for  each  controlled  group  and  each 
other  employer  that  have  noncollectively  bargained  employees 
benefiting  under  the  plan,  as  if  the  portions  of  the  plan  t^enefiting 
each  controlled  group's  employees  and  each  other  employer's 
employees  constituted  separate  plans.  For  this  purpose,  none 
of  the  employees  benefiting  under  a  plan  are  considered 
collectively  bargained  employees  If  more  than  2%  of  the 
employees  covered  by  the  plan  are  professional  employees. 
(See  Regulations  section  1.410(b)-6(d)(2)  for  the  definition  of 
collectively  bargained  employee  and  Regulations  section 
1.410(b)-9  for  tf>e  definition  of  professional  employee.)  Schedule 
T  need  not  be  filed,  however,  for  any  controlled  group  or  other 
employer  that  is  permitted  to  rely  on  an  earlier  year's  testing,  as 
explained  under  When  to  File  above.  Instead,  attach  a  list 
showing  each  controlled  group  and  other  employer  that  is  relying 
on  phor  year  testing,  including  name,  employer  identification 
number,  and  the  testing  year  being  relied  on. 

For  purposes  of  Schedule  T,  each  controlled  group  and  each 
other  employer  that  have  emptoyees  benefiting  under  a  plan  that 
benefits  the  employees  of  more  than  one  employer  are  referred 
to  as  "partcipating  employers"  in  a  plan  "maintained  by  more 
tf^n  one  employer."   If  applicable,  enter  on  lines  1  a  and  1  b  the 
name  and  employer  identifk^tlon  number  of  the  participating 
employer  to  which  the  coverage  information  in  lines  3  and  4 
relates.  Otherwise,  leave  lines  1  a  and  1  b  blank. 

Attematively,  where  two  or  more  participating  employers  meet 
any  of  the  exceptions  in  line  3,  attach  a  list  of  such  participating 
employers,  including  each  participating  employer's  name  and 
employer  identification  numbers  and  the  line  (3a,  3b,  3d,  or  3e) 
that  describes  the  exception  that  applies  to  that  participating 
emptoyer.  This  list  may  be  combined  with  the  list  of  participating 
employers  that  are  relying  on  phor  year  testing,  if  applrcable. 
Under  this  alternative,  file  separate  Schedules  T  only  for  those 
participating  employers  that  do  not  satisfy  any  of  the  exceptions 
In  line  3  and  are  not  relying  on  prior  year  testing. 
Line  2.  See  Income  Tax  Regulations  section  1.414(r).  Do  not 
complete  lines  2a  through  2d  unless  the  employer  maintaining 
the  plan  operates  QSLOBs. 

Line  2c.  See  Regulations  sections  1.414(r)-1(c)  and  1.414(r)-8. 
Line  2d.  If  the  plan  benefits  the  employees  of  more  than  one 
QSLOB,  and  the  employer  applies  the  minimum  coverage 
requirements  on  a  QSLOB  basis,  file  a  separate  Schedule  T  for 
each  QSLOB  that  has  employees  benefiting  under  the  plan  for 
which  the  Form  5500  is  being  filed,  as  if  each  portion  of  the  plam 
that  benefits  the  employees  of  a  particular  QSLOB  constituted 
a  separate  plan.   Identify  on  line  2d  the  particular  QSLOB  to 
which  the  coverage  information  In  lines  3  and  4  relates. 
Othenwise,  leave  line  2d  blank.  (Schedule  T  need  not  be  filed, 
however,  for  any  QSLOB  that  is  permitted  to  rely  on  a  prior 
year's  testing,  as  explained  under  When  To  File  above.  Instead, 
attach  a  list  showing  each  QSLOB  relying  on  prior  year  testing 
and  the  testing  year  being  relied  on.) 

Line  3.  Check  box  3a,  3b,  3c,  or  3d  to  indicate  If  you  meet  any 
of  the  exceptions  they  describe.  If  box  3a,  3b,  3c,  or  3d  is 
checked,  skip  line  4. 

Box  3a.  Check  this  box  if,  during  the  plan  year,  the  employer 
employed  only  highly  compensated  employees  (within  the 
meaning  of  Code  section  414(q)),  excluding  employees  who 
were  collectively  bargained  employees  (within  the  meaning  of 
Regulations  section  1.410(b)-6(d)(2)). 
Box  3b.  Check  this  box  if,  during  the  plan  year,  the  plan 
benefited  no  highly  compensated  employees  (within  the  meaning 
of  Code  section  414(q)),  excluding  employees  who  were 
collectively  bargained  employees  (within  the  meaning  of 
Regulations  section  1.410(b)-6(d)(2)).   See  the  instructions  for 
line  4c(5)  for  the  definition  of  "twnefiting."  This  line  should  also 
be  checked  if  no  employee  received  an  allocation  or  accrued  a 
benefit  under  the  plan  for  the  plan  year. 
Box  3c.  Check  this  box  if,  during  the  plan  year,  the  plan 
benefited  only  collectively  bargained  employees  (within  the 
meaning  of  Regulations  section  l.410(b)-6(d)(2)).   However,  do 
not  check  this  box  if  more  than  2%  of  the  employees  covered 
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by  the  plan  were  professional  eniployees  (within  ttie  meaning 
of  Regulations  section  1.410(b)-9). 
Box  3d.  Check  this  t>ox  if,  during  the  plan  year,  the  plan 
benefited  100%  of  the  nonexcludable  nonhighly  compensated 
employees  of  the  employer.  The  nonhighly  compensated 
employees  of  the  employer  include  all  the  self-employed 
individuals,  common-law  employees,  and  leased  employees 
(within  the  meaning  of  Code  section  414(n))  employed  by  the 
employer  or  any  entity  aggregated  with  the  employer  under 
Code  section  414(b),  (c)  or  (m)  at  any  time  during  the  plan  year, 
excluding  highly  compensated  employees  (within  the  meaning 
of  Code  section  414(q)).  Any  such  employee  is  a  nonexcludable 
employee  unless  the  employee  is  in  one  of  the  following 
categories: 

1 .  Employees  who  have  not  attained  the  minimum  age  and 
service  requirements  of  the  plan. 

2.  Collectively  bargained  employees  within  the  meaning  of 
Regulations  section  1.410(b)-6(d)(2). 

3.  Nonresident  aliens  who  receive  no  U.S.  source  income. 

4.  Employees  who  fail  to  accrue  a  benefit  solely  because 
ttiey:  (»)  fall  to  satisfy  a  minimum  hour  of  sen/ice  or  a  last  day 
requirement  under  the  plan;  (b)  do  not  have  more  than  500 
hours  of  service  for  the  plan  year;  and  (c)  are  not  employed  on 
the  last  day  of  the  plan  year. 

5.  Employees  of  QSLOBs  other  than  the  one  with  respect  to 
which  this  Schedule  T  Is  being  filed. 

Box  3e.  Check  this  box  If,  for  the  plan  year,  the  plan  is  treated 
as  satisfying  the  minimum  coverage  requirements  of  Code 
section  410(b)  under  the  'acquisition  or  disposition'  rule  in  Code 
section  410(b)(6)(C). 

Line  4.  In  general,  a  plan  must  satisfy  ttra  coverage 
requirements  under  one  of  three  testing  optk>ns.  Under  the  daily 
testing  option,  the  plan  must  satisfy  the  coverage  requirements 
on  each  day  of  the  plan  year  taking  Into  account  only  employees 
who  are  employees  on  that  day.  A  plan  will  satisfy  the  coverage 
requirements  under  the  quarterly  testing  option  if  It  satisfies  them 
on  at  least  one  day  in  each  quarter,  talking  Into  account  only 
employees  who  are  empk)yees  on  that  day,  provided  the 
quarterly  testing  dates  reasonably  represent  the  coverage  of  the 
plan  over  the  entire  plan  year.   Finally,  a  plan  will  satisfy  the 
coverage  requirements  under  the  annual  testing  option  if  it 
satisfies  them  as  of  the  last  day  of  the  plan  year,  taking  into 
account  ail  employees  who  wefe  emptoyees  on  any  day  durir>g 
the  plan  year. 

Rev.  Proc.  93-42  also  allows  an  empktyer  to  substantiate  that 
a  plan  satisfies  tt>e  coverage  requirements  on  the  basis  of  the 
employer's  workforce  on  a  single  day  during  a  plan  year,  taking 
Into  account  only  employees  who  are  employees  on  that  day,  rf 
that  day  is  reasonably  representative  of  the  employer's 
workforce  and  the  plan  s  coverage  throughout  the  year.  This  is 
referred  to  as  'snapshot'  testing. 

If  a  plan  satisfies  the  coverage  and  nortdiscriminatun 
requirements  for  a  plan  year,  the  employer  may  generally  rely 
on  this  for  the  two  succeeding  plan  years  and  will  not  have  to 
test  the  plan  In  those  years,  provided  there  have  not  been 
significant  changes. 

If  the  employer  is  using  single  day,  'snapshot'  testing,  the 
data  given  on  lines  4a  through  4f  shoukj  be  for  the  most  recent 
snapshot  day. 

Enter  on  line  4  the  beginning  date  of  the  plan  year  with 
respect  to  which  the  data  on  lines  4a  through  4f  was  gathered. 
Line  4a.  The  definition  of  leased  employee  is  in  Code  section 
414(n). 

Line  4b.  Empkjyers  can  satisfy  coverage  by  aggregating 
generally  any  qualified  plans  that  are  not  mandatorily 
disaggregated.  See  the  instaictlons  for  lines  4c  and  4e 
regarding  mandatory  disaggregation.  The  aggregated  plans 
must  also  satisfy  the  nondiscrimination  requirements  of  Code 
section  401(a)(4)  on  an  aggregated  basis.   If  the  employer 
aggregates  this  plan  with  any  other  plan(s)  for  the  coverage  and 
nondiscrimination  requirements,  enter  the  infomnation  requested 
arxj  complete  the  rest  of  line  4  for  the  plans,  as  aggregated. 
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Line  4c.  Certain  single  plans  must  be  disaggregated  into  two 
or  rTH>re  separate  parts.  Each  of  the  disaggregated  parts  of  tt>e 
plan  must  then  satisfy  the  coverage  and  nondiscnminatlon 
requirements  as  if  it  were  a  separate  plan    Under  the 
regulations,  the  following  plans  must  be  disaggregated: 

1.  A  plan  that  Includes  a  Code  sectKwi  401  (k)  arrangement 
(a  qualified  cash  or  deferred  arrangement)  and  a  portk>n  that  is 
not  a  section  401  (k)  arrangement. 

2.  A  plan  that  includes  a  Code  section  401  (m)  feature 
(employee  and  matching  contributions)  and  a  portion  tfiat  is  r>ot 
a  Code  section  401  (m)  feature. 

3.  A  plan  that  Includes  an  ESOP  and  a  portion  that  is  not  an 
ESOP. 

4.  A  plan  that  benefits  t>oth  collectively  bargained  employees 
and  noncollectively  bargained  employees.  None  of  the 
employees  t>enefiting  under  a  plan  are  considered  collectively 
bargained  employees  If  more  than  2%  of  the  employees  covered 
by  the  plan  are  professional  employees.  (See  Regulations 
section  1.410(b)-6(d)(2)  for  the  definition  of  collectively 
bargained  employee  and  Regulations  section  1.410(b)-9  for  tt>e 
definition  of  professk>nal  employee.) 

If  ttie  plan  Is  disaggregated  solely  because  it  benefits  t>oth 
collectively  bargained  employees  and  noncollectively  tjargained 
employees,  complete  lines  4c  and  4d  for  the  part  of  the  pMan  that 
t>eneflts  noncollectively  bargained  employees.  Do  not  complete 
line  4e.  No  Information  is  required  with  respect  to  the  part  of  the 
plan  tttat  benefits  collectively  bargained  empk>yees.  If  tfie  plan 
is  disaggregated  for  other  reasons,  complete  lines  4c  and  4d  for 
one  disaggregated  part  of  the  plan.  Complete  line  4e  to  report 
the  ratio  percentage(s)  for  the  other  disaggregated  part(s)  of  the 
plan,  regardless  if  Identical  to  the  entry  on  line  4d.  For  example, 
if  the  plan  Is  a  profit  sharing  plan  that  provides  nonelective 
contributions.  Code  section  401  (k)  contributions,  and  Code 
section  401  (m)  contributkins,  you  may  complete  lines  4c  and  4d 
for  the  nonelective  part  of  the  p\an  and  enter  on  line  4e  the  ratio 
percentages  for  the  401  (k)  and  401  (m)  parts  of  the  plan. 
Line  4c(1).  Enter  the  total  number  of  employees  of  tt>e 
employer. 

Line  4c<2).  Enter  the  total  number  of  excludable  emptoyees  In 
the  following  categories: 

1 .  Employees  who  have  not  attained  the  minintum  age  and 
service  requirements  of  the  plan. 

2.  Collectively  bargained  employees  within  ttie  meaning  of 
Regulations  section  1.410(b)-6(d)(2). 

3.  Nonresident  aliens  who  receive  no  U.S.  source  Income. 

4.  Enn^loyees  wtx)  fail  to  accrue  a  benefit  solely  because 
ttiey:  (a)  fail  to  satisfy  a  minimum  hour  of  servrce  or  a  last  day 
requirement  under  the  plan;  (b)  do  not  have  more  than  500 
hours  of  service  for  tt>e  plan  year;  and  (c)  are  not  employed  on 
the  last  day  of  the  plan  year.   See  Regulations  section 
1.410(b)-6. 

5.  Employees  of  QSLOBs  other  than  the  one  with  respect  to 
which  this  Scf)edule  T  Is  t>elng  filed. 

Line  4c(4).  The  definition  of  highly  compensated  employee  Is 
contained  In  Code  section  4l4(q)  and  Its  related  regulations. 
Line  4c(5).  In  general,  an  employee  is  't>enefltlng'  If  the 
employee  receives  an  allocation  of  contributions  or  forfeitures, 
or  accrues  a  benefit  under  the  plan  for  the  plan  year.  Certain 
other  employees  are  treated  as  benefiting  even  if  they  fail  to 
receive  an  allocation  of  contributions  or  forfeitures  or  to  accrue 
a  benefit  solely  because  the  employee  is  subject  to  plan 
provisions  that  limit  plan  benefits,  such  as  a  provision  for 
maximum  years  of  servk»,  mjurimum  retirement  benefits,  or 
limits  designed  to  satisfy  Code  section  415.  An  empk^yee  is 
treated  as  benefiting  under  a  plan  (or  portion  of  a  plan)  that 
provides  for  elective  contributions  under  Code  section  401  (k)  if 
the  employee  Is  eligible  to  make  elective  contributions  to  the 
Code  section  401  (k)  arrangement  even  if  he  or  she  does  not 
actually  make  elective  contributions.   SImilarty,  an  empkjyee  is 
treated  as  benefiting  under  a  plan  (or  portion  of  a  plan)  that 
provides  for  after-tax  employee  contributions  or  matching 
contributkjns  under  Code  sectkan  401  (m)  if  the  emptoyee  is 
eligible  to  make  after-tax  employee  contributions  or  receive 
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allocations  of  matching  contributions  even  If  none  are  actually 
made  or  received. 

Line  4d.  In  general,  to  compute  the  ratio  percentage,  divide  the 
numbir  of  nonexcludable  employees  who  benefit  under  the  plan 
and  are  not  highly  compensated  by  the  total  number  of 
noneieludable  nonhighly  compensated  employees;  pot  this 
result  in  the  numerator  (top  of  the  fraction).    Divide  the  number 
of  nofiexcludable  employees  who  benefit  under  the  plan  and 
who  are  highly  compensated  by  the  total  number  of 
nonejcludable  highly  compensated  employees;  put  this  result  in 
the  danominator  (bottom  of  the  fraction)    Divide  the  numerator 
by  tha  denominator,  multiply  by  100,  and  enter  the  result  in  line 
4d.  Siter  to  the  nearest  0.1%. 

If  the  Information  on  lines  4c  and  4d  pertains  to  one  part  of 
a  disaggregated  plan,  identify,  in  the  space  provided,  the 
disaggregated  part  of  the  plan  to  which  the  information  on  lines 
4c  anO  4d  pertains  as  follows:   "nonelective,"  '401(11),"  "401  (m)," 
■ESO^,'  "non-ESOP." 

Lin«  4«.  See  the  instructions  for  line  4c.  Calculate  the  ratio 
percentage  for  the  other  disaggregated  part(s)  of  the  plan  as 
descr|}ed  atx)ve  and  enter  on  line  4e.  If  entering  information 
on  lin^  4e,  identify  the  disaggregated  part(s)  of  the  plan  as 
foMowl:  "401  (k),"  '401  (m),'  "nonelective,"  "ESOP,"  "non-ESOP." 

If  t|iere  are  more  than  three  other  disaggregated  parts  of  the 
plan,  provide  their  ratio  percentages  on  an  attachment  in  the 
samelformat  as  line  4(e). 

Line  4f-  If  the  ratio  percentage  for  the  plan,  or  any  disaggregated 
part  01  the  plan,  entered  on  line  4d  or  line  4e  is  less  than  70%, 
the  pipn  does  not  satisfy  the  ratio  percentage  test.  An  employer 
that  13  using  single  day  "snsipshot'  testing  may,  in  certain 
circumstances,  need  to  adjust  the  70%  figure  to  compensate  for 
the  fat^  that  the  substantiation  quality  data  or  snapshot 
population  does  not  reflect  employee  tumover  and  may 
overslate  the  plan's  coverage.  See  section  3  of  Rev.  Proc. 
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93-42.  If  the  plan,  or  any  disaggregated  part  of  the  plan,  does 
not  satisfy  the  ratio  percentage  test,  the  plan  will  satisfy  the 
minimum  coverage  requirements  of  the  Code  only  if  it  satisfies 
the  average  benefit  test. 

A  plan  satisfies  the  average  benefit  test  if  A  satisfies  both  the 
nondiscnminatory  classification  test  and  the  average  benefit 
percentage  test.   A  plan  satisfies  the  nondiscriminatory 
classification  test  if  the  plan  benefits  such  employees  as  qualify 
under  a  classification  set  up  by  the  employer  and  found  by  the 
Secretary  not  to  be  discriminatory  in  favor  of  highly  compensated 
employees.  Under  Regulations  section  1.410(b)-4,  a 
classification  will  be  deemed  nondiscriminatory  if  the  ratio 
percentage  for  the  plan  is  equal  to  or  greater  than  the  safe 
harbor  percentage.  The  safe  harbor  percentage  is  50%, 
reduced  by  %  of  a  percentage  point  for  each  percentage  point 
by  which  the  nonhighly  compensated  employee  concentration 
percentage  exceeds  60%.  The  nonhighly  compensated 
employee  concentration  percentage  is  the  percentage  of  all  the 
employees  of  the  employer  who  are  not  highly  compensated 
employees. 

In  general,  a  plan  satisfies  the  average  benefit  percentage 
test  if  the  actual  benefit  percentage  for  nonhighly  compensated 
employees  is  at  least  70%  of  the  actual  benefit  percentage  for 
highly  compensated  employees.  See  Regulations  section 
1.410(b)-5.  All  qualified  plans  of  the  employer,  including  ESOPs, 
Code  section  401  (k)  plans,  and  plans  with  employee  or  matching 
contributions  (Code  section  401  (m)  plans)  are  aggregated  in 
determining  the  actual  benefit  percentages.   Do  not  aggregate 
plans  that  may  not  be  aggregated  for  purposes  of  satisfying  the 
ratio  percentage  test,  other  than  ESOPs  and  Code  section 
401  (k)  and  401  (m)  plans.  In  addition,  all  nonexcludable 
employees,  including  those  with  no  benefit  under  any  qualified 
plan  of  the  employer,  are  included  in  determining  the  actual 
benefit  percentages. 
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0MB  Control  Numbers 

Agency  0MB  Number 

Pension  and  Welfare  Benefits  Administration    .    .  1210-01 10 

1210-0089 

Internal  Revenue  Service 1545-1610 


Agency  OMB  Number 

Pension  Benefit  Guaranty  Corporation     .    .     .     .1212-0057 
Social  Security  Administration 0960-0606 


Paperwork  Reduction  Act  Notice 

We  ask  for  the  information  on  this  form  to  carry  out  the  law  as  specified  in  ERISA  and  Code  sections  6039D, 
6047(e),  6057(b),  and  6058(a).  You  are  required  to  give  us  the  information.  We  need  it  to  determine  whether  the 
plan  is  operating  according  to  the  law. 

You  are  not  required  to  provide  the  information  requested  on  a  form  that  is  subject  to  the  Paperwork  Reduction 
Act  unless  the  form  displays  a  valid  OMB  control  number.  Books  and  records  relating  to  a  form  or  its  instructions 
must  be  retained  as  tong  as  ttieir  contents  may  become  material  in  the  administration  of  the  Internal  Revenue 
Code  or  are  required  to  be  maintained  pursuant  to  Title  I  or  IV  or  ERISA.  Generally,  the  Form  5500  return/reports 
are  open  to  public  inspection.  However,  Schedules  E,  F,  and  SSA  (Form  5500)  are  confidential,  as  required  by  Code 
section  6103. 

The  time  needed  to  complete  and  file  the  forms  listed  below  reflects  the  combined  requirements  of  the  Internal 
Revenue  Service,  Department  of  Labor,  Pension  Benefit  Guaranty  Corporation,  and  the  Social  Security 
Administration.  These  times  wilt  vary  depending  on  individual  circumstances.  The  estimated  average  times  are: 


Pension  Plans 

Welfare  Plans 

Large 

Small 

Large 

Small 

Form  5500 

1  hr,  44  min. 

1  hr.,    6  min. 

1  hr,  38  min. 

1  hr,    5  min. 

Schedule  A 

1  hr.,  41  min. 

53  min. 

8  hr,  10  min. 

2  hr,  1 1  min. 

Schedule  8 

6  hr.,  38  min. 

31  min. 

Schedule  C 

1  hr,  17  min. 

52  min. 

Schedule  D 

10  hr. 

10  hr. 

Schedule  E 

3  hr..  18  min. 

3  hr,  18  min. 

Schedule  F 

45  min. 

26  min. 

Schedule  G 

11  hr,  58  min. 

6  hr,  28  min. 

Schedule  H 

7  hr,  56  min. 

3  hr,  22  min. 

Schedule  1 

1  hr,  28  min. 

1  hr,  28  min. 

Schedule  P 

13  min. 

2  min. 

Schedule  R 

1  hr. 

30  min. 

Schedule  SSA 

6  hr.,  10  min. 

1  hr,  42  min. 

Schedule  T 

4  hr.,  40  min. 

37  min. 

If  you  have  comments  concerning  the  accuracy  of  these  time  estimates  or  suggestions  for  making  these  forms 
simpler  we  would  be  happy  to  hear  from  you.  You  can  write  to  the  Tax  Forms  Committee,  Western  Area 
Distribution  Center  Rancho  Cordova,  CA  95743-0001 .  DO  NOT  send  any  of  these  forms  or  schedules  to  this 
address.  Instead,  see  Where  To  File  on  page  5. 
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DEPARTMENt  OF  EDUCATION 

[CFDA  No.:  84.2930] 

Foreign  Language  Assistance  Grants 
(State  Educational  Agencies)  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2000 


Note  to 
complete 
with  the  statut  3 
and  applicable 
the  program 
Department 
Regulations 
contains  all 
application 
needed  to  app 
competition 

Purpose o 
provides  grant  > 
share  of  the 


App  icants:  This  notice  is  a 
appl  cation  package.  Together 
authorizing  the  program 
regulations  governing 
ucluding  the  Education 
G(  neral  Administrative 
(EDGAR),  this  notice 
of  the  information, 
foi  ms,  and  instructions 
y  for  an  award  under  this 


and 


programs 
establishment 
expansion  of 
elementary 
students 

In 
program,  the 
that  promote  s 
improving 
the  State. 

Eligible 
agencies. 

Application  ; 
2000. 

Deadline  foi 
Applications 

Deadline  foi 
Review:  May 

Available  Fi 

Estimated 
$70,000. 

Estimated 
$50,000. 

Estimated 

Note:  The 
estimates  in  this 


i/i^ogram:  This  program 
to  pay  for  the  Federal 
cokt  of  innovative  model 
prov  iding  for  the 

improvement,  or 
f()reign  language  study  for 
secondary  school 


75, 


Project 
Applicable 

(a)  The 
Administrativi  ( 
34  CFR  Farts 
and  86. 

(b)  34  CFR  rtart  299 

Description  of  Program 

Tite 


Langu  ige 


Parte  of 
and  Secondary 
as  amended  (t 
Foreign 
program.  Appi 
program  are 
of  the  Act.  Ap 
section  7203  ( 
Federal  share 
assisted  undei 
year  shall  be 


awarding  Igrants  under  this 

S  Bcretary  supports  projects 
r^stemic  approaches  to 
fori  ign  language  learning  in 

App  licants:  State  educational 

Available:  February  2, 

Transmittal  of 
Aaich  20,  2000. 
In  tergovemm  ental 
I,  2000. 
nds:  $  500,000. 

e  ofAurards:  $30,000- 


Rmgi 


A  verage  Size  of  Awards: 


Dej:  art 


Nfjmber  of  Awards:  10. 

ment  is  not  bound  by  any 
notice. 

Peril  d:  36  months. 

I  legulations: 
Edudation  Department  General 
Regulations  (EDGAR)  in 
77,  79,80,81,82.85 


VII  of  the  Elementary 
Education  Act  of  1965, 
le  Act),  authorizes  the 
Assistance  Grants 
opriations  for  this 
ai  thorized  by  section  7206 
ilicants  should  note  that 
)(1)  provides  that  the 
)f  the  cost  of  activities 
this  part  for  each  fiscal 
percent.  Section 


50  : 


7203(c)(3)  of  the  Act  provides  that  at 
least  75  percent  of  the  funds 
appropriated  under  section  7206  shall 
be  used  for  the  expansion  of  foreign 
language  learning  in  elementary  grades. 
The  Secretary  does  not  fund  projects 
that  propose  Native  American 
languages. 

Priority 

Under  34  CFR  75.105(b)(2)(iv)  and 
(c)(2){i)  and  section  7204(b)  of  the  Act 
(20  U.S.C.  7514(b)),  the  Secretary  gives 
preference  to  applications  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  three  points 
depending  on  how  well  an  application 
meets  this  competitive  priority.  These 
points  woidd  be  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria  for  the  program: 

Competitive  Preference  Priority — 
Special  Considerations  (3  points) 

Priority 

Projects  that  propose  to  carry  out  one 
or  more  of  the  following  activities:  (1) 
intensive  sununer  foreign  language 
programs  for  professional  development; 
(2)  linking  non-native  English  speakers 
in  the  community  with  the  schools  in 
order  to  promote  two-way  language 
learning;  or  (3)  promoting  the  sequential 
study  of  a  foreign  language,  beginning  in 
elementary  schools. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  and 
section  7203  of  the  Act  to  evaluate 
applications  for  the  new  grants  under 
this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria. — (1)  Need  for  the 
project.  (10  points)  The  Secretary 
considers  the  need  for  the  project.  In 
determining  the  need  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  magnitude  of  the  need  for 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(ii)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses. 

(Authority:  34  CFR  75.210(a)  (ii)  and  (vj) 

(2)  Significance.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  how  well  the  proposed 
project  will  implement  foreign  language 


instructional  programs  that  promote 
systemic  approaches  to  improving 
foreign  language  learning  in  the  State. 

(Authority:  20  U.S.C.  7513(b)(1)) 

(3)  Quality  of  project  design.  (25 
points)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project.  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice. 

(iii)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(Authority:  34  CFR  75.210(c)(i),  (xiii)  and 
(xviii)) 

(4)  Quality  of  project  services.  (20 
points)(i)  The  Secretary  considers  the 
quality  of  services  to  be  provided  by  the 
proposed  project. 

(ii)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
are  appropriate  to  the  needs  of  the 
intended  recipients  or  the  beneficiaries 
of  those  services. 

(B)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
reflect  up-to-date  knowledge  from 
research  and  effective  practice. 

(C)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the 
achievement  of  students  as  measured 
against  rigorous  academic  standards. 

(Authority:  34  CFR  75.210(d)(l)-(3)  (i),  (iii) 
and  (vii)) 

(5)  Quality  of  project  personnel.  (10 
points)(i)  The  Secretary  considers  the 
quality  of  the  key  personnel  who  will 
carry  out  the  proposed  project. 

(ii)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  die 
applicant  encourages  applications  for 
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employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(B)  The  qualifications,  including 
relevant  training  and  experience  ,  of  key 
project  personnel. 

(Authority:  34  CFR  75.210(e)(l)-(3)  (i)  and 
(ii)) 

(6)  Adequacy  of  resources.  (4  points) 
The  Secretary  considers  the  adequacy  of 
resources  for  the  project.  In  determining 
the  adequacy  of  resources  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(Authority:  34  CFR  75.210(f)(1)  and  (2)(iii)- 
(iv)) 

(7)  Quality  of  the  management  plan. 
(5  points)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project.  In  determining  the 
quality  of  the  management  plan  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  persoimel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(Authority:  34  CFR  75.210  (g)(1)  and  (2)(i) 
and  (iv)) 

(8)  Quality  of  project  evaluation  plan. 

(6  points)  The  Secretary  considers  the 
quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project.  In 
determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 


feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

(iii)  The  extent  to  which  the 
evaluation  will  provide  guidance  about 
effective  strategies  suitable  for 
replication  or  testing  in  other  settings. 

(Authority:  34  CFR  75.210  (h)(i)  and  (vi)- 
(vii)) 

Intergovenunental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
imder  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact  (SPOC), 
see  the  list  published  in  the  Federal 
Register  on  April  28,  1999  (64  FR 
22963)  or;  you  may  view  the  latest 
SPOC  list  on  the  OMB  Web  site  at  the 
following  address:  http:// 
vkrww.whitehouse.gov/omb/grants 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  direcdy 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA#  84.293C,  U.S.  Department  of 
Education,  Room  6213,  400  Maryland 
Avenue,  SW,  Washington,  DC  20202- 
0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Eastern  time)  on  the  date 
indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 


THE  APPLICANT  SUBMITS  ITS 
COMPLETED  APPLICATION.  Do  not 
send  applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to: 

U.S.  Department  of  Education 
Application  Control  Center 
Attention:  (CFDA#  84.293C) 
Washington,  DC  20202-4725 
or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Eastern  time)  on  or  before  the  deadline 
date  to: 

U.S.  Department  of  Education 
Application  Control  Center 
Attention:  (CFDA#  84.293C) 
Room  #3633 

Regional  Office  Building  #3 
7th  and  D  Streets,  SW 
Washington,  DC 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  bom  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Drpartment  of  Education 
Application  Control  Center  at  (202)  708- 
9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  suffix  letter,  if  any — 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
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burden,  guidai  ce  on  addressing  the 
EDGAR  selecti  Dn  criteria,  and  various 
assurances,  ceitifications,  and  required 
documentatior  .  These  parts  and 
additional  mat  trials  are  organized  in  the 
same  manner  t  lat  the  submitted 
application  should  be  organized.  The 
parts  and  add]  ional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424)  and 
instructions. 

Fart  II:  Budg  jt  Information — Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instn  ctions. 

Part  III:  App  ication  Narrative. 

ADDITIONAIL  MATERIALS: 


a.  Estimated 


Public  Reporting  Burden. 


b.  Part  B  of  1  itle  VII  of  the  Elementary 


and  Secondary 
as  amended  (tli 


Education  Act  of  1965, 
e  Act). 

c.  Program  C  uestions  and  Answers. 

d.  Group  Ap  }lication  Certification. 

e.  State  Educ  ational  Agency  Data 
Form. 

f.  Project  Documentation  Form, 
including:  Sect  ion  I — Documentation  of 
consultation  w  ith  nonprofit  private 
school  officials ;  Section  II — Appropriate 
box  checked. 

g.  Assurance^ — Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions 

h.  Certificatii)ns  Regarding  Lobbying; 
Debarment,  Su  pension,  and  Other 

'  Clatters;  and  Drug-Free 
Workplace  Rec  uirements  (ED  80-0013) 
and  instructioi  s 

i.  Certificaticn  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lov  er  Tier  Covered 


Transactions  (ED  80-0014,  9/90)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

j.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions.  This  document  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  by  the  Office  of 
Management  and  Budget  at  61  FR  1413 
(January  19,  1996). 

k.  Notice  to  All  Applicants 
concerning  a  new  provision  in  the 
Department  of  Education's  General 
Education  Provisions  Act  (GEPA). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  die  assiu^nces,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature. 

All  applicants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assiuances,  and  TWO  copies  of  the 
application.  Please  mark  each 
application  as  original  or  copy.  No  grant 
may  be  awarded  imless  a  completed 
application  form  has  been  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harpreet  Sandhu,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  5617,  Switzer  Building,    . 
Washington,  DC  20202-6510. 
Telephone:  (202)  205-9808.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 


Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  portable  document 
format  (PDF)  on  the  Worid  Wide  Web  at 
either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
search,  which  is  available  bee  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-800-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 
Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  bttp://www.access. gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  7511-7514. 

Dated:  January  27,  2000. 

Art  Love, 

Acting  Director,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 

BILUNG  CODE  4000-01-U 
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Application    for    Federal 
JLducation    Assistance 


Note:    ir  ■vaiUbIc,  pitasc  pravidc 
applicitioa  packafc  oa  diikrtlt  aad 
tpccify  tbc  file  foraat. 


\  |)|)lic:iiit   I  n  tor  mat  1)111 


1.  Name  and  Address 
Legal  Name: 

Address: 


U.S.  Department  of  Education 


Fonn  Approval 

OMBNo.  ir75-OI06 

E»p^OT(W0OI 


Organizational  Unit 


City 


2.  Applicants D-U-N-S Number  |     |     |     {  [ 

3.  Applicants  TIN  [     |     |-| 


I 


4.  Catalog  of  Federal  Domestic  Assistance*:    g 


n 


Stale  County  ZlPCode  +  4 

6.  Is  the  applicant  delinquent  on  any  Federal  debt?  i I  Yes   LjNo 

(If  "Tks.  "  attach  an  expUmalxon.) 

-♦  ^'^-  Foreign  Longuage  Aoototan<^e 

— Grant — _ 


S.  Project  Director. 
Address: 


7.  Type  of  Applicant  (Eitter  appropriate  letter  in  die  box.)  I       I 


City 


Tel.#:(         ). 
E-Mail  Address: 


Stale 


ZIP  Code  *  4 


.  Fax  #:  ( 


A  Stale 

B  CouHy 

C  Muiupal 

D  Tuwuilup 

E  IfllerMAe 

F  urtcnnuDic^ial 

G  Special  Disaict 

>.  Novit»  Applicant  fl  Yes 


H  lodepeadeBt  Scbool  Diahct 

I  Public  Collefe  or  UDivenity 

J  PrivMcNos-ProfilCaileceorUBivcialy 

K  ladiaD  Tribe 

L  Individual 

M  Ptiratt,  Profit-Making  Orpmizaooo 

N  Olfaer«3ywcti^;. 


9.   Type  of  Submission: 
— PreApfJicatioH 
1_J  Construction 
LJ  Non-Construction 


-Application 
LJ  Construction 
I I  Non-Construction 


12.  Are^ny  research  activities  involving  human  subjects  planned  at  any 
time  during  the  proposed  project  period?     Q  Yes        r~|No 
a.  If  "Yes."  Exeinption(s)#:  b.  Assurance  of  Compliance*: 


10.  Is  application  subject  to  review  by  Executive  Ortler  1 2372  process? 
LJ  Yes    (Date  made  available  to  the  Executive  Onkr  12372 
process  for  review):  I        I 


OR 


c.  IRB  approval  date: 


Qj  No     (If  "No,"  check  appropriate  box  belovi.) 

LJ  Program  is  not  covered  by  E.O.  12372. 
LJ  Program  has  not  been  selected  by  State  for 


review. 


11.  Proposed  Project  Dates: 


SUrt  Dale: 

/        / 


EadDaic: 

J I 


K  s  t  i  m  a  1 0  d  I  ii  n  (i  i  n  <^ 


14a.  Federal 


Authon/ttJ 


I  nf  orm  a  lion 


b.  Applicant 


c  State 


d.  Local 


e.  Other 


f.   Program  Income 


g.  TOTAL 


.00 


.00 


.00 


.00 


.00 


.00 


15.  To  the  best  of  my  knowledge  and  behef,  all  data  in  this  prcapplicaiioa/applicationare  true 
and  correct.  The  document  has  been  duly  aulhonzed  by  the  go  veniing  body  of  the  appbcanl 
and  the  applicant  will  comply  with  the  attached  assunoces  if  the  assistance  is  awaided. 


a.  Typed  Name  of  Aulhonzed  Representative 


b.  Title 


c.  Tel.  *:  ( 


Fax*:  ( 


d.  E-Mail  Address: 


R£V.  11/12;99 


u 


Signature  of  Aatborized  Representative 


Date: / 


ED  424 
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Instriiclions   tor  KI)  424 


Naoie  aad  Address.  Enter  the  legal  lumeofapplicant  and  the 
of  the  primary  organizational  unit  which  will  undertake  the  as- 
activity. 


D-U-N-S  Nambcr.  Enter  the  applicant's  D-U-N-S  Number.  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
nun^ber  by  calling  1  -800-333-0505or  by  completinga  D-U-N-S  Num- 
ber Kequest  Form.  The  form  can  be  obtained  via  the  Internet  at  the 
following  URL:  http:y/www.dnb.com/dbis/abouCdl>/intiduRS.htin. 

TaaldentidcatioaNomber.  Enter  the  tax  identification  number  as 
assi|ned  by  the  Internal  Revenue  Service. 

of  Federal  Domestic  Assisuace  (CFDA)  Number.  Enter 
A  number  and  title  of  the  program  under  which  assistance  is 
ed. 

5.  Prelect  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this 
application. 

(.  Fedferal  Debt  DcUnqaency.  Oieck  "Y^"  if  the  applicant's  organi- 
zatii  in  is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
appi  icani's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rize I  represenutive.  Categories  of  debt  include  delinquent  audit  dis- 
alloivances,  loans  and  taxes.)  Otherwise,  check  "No." 

7.  TVp  e  of  ApplicaaL  Enter  the  appropriate  letter  in  the  box  piovided. 

8.  NoviceAppUcanL  Check  "Yes"  only  if  assistance  is  being  requested 
und  T  a  program  that  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requiremems  for  novice  applicants.  By 
che«  king  "^es"  the  applicant  certifies  that  it  meets  the  novice  appli- 
cant requirements  specified  by  ED.  Otherwise,  check  "No." 

9.  TyptofSobmissioB.  Self-explanatoty. 

10.  Executive  Order  12372.  Check  "Yes"  ifthe  application  is  subject  to 
revi  rw  by  Executive  Order  1 2372.  Also,  please  enter  the  month,  date, 
and  four  (4)  digit  year  (e.g.,  12/12/2000).  Applicants  should  contact 
the  I  itate  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
123  '2  to  detennine  whether  the  application  is  subject  to  the  Sute  in- 
terg  >vemmental  review  process.  Otherwise,  check  "No." 

11.  Prei  tosed  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 
digit  year  (e.g.,  12/12/2000). 

12.  HaiiaaSobJccts.  Check  "^es"  fic  "^o".  If  research  activities  in- 
vol\  ing  human  subjects  are  jutt  planned  at  any  time  during  the  pro- 
posidproject  period,  check  "No."  Tbe  renaaining  parts  of  item  12 
arc  Ibca  not  applicable. 

If  research  activities  involving  human  subjects,  whether  or  not  ex- 
em;f  from  Federal  regulations  for  the  protection  of  human  subjects, 
are  planned  it  inv  time  during  the  proposed  project  period,  either  at 
the  ipplicant  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Yes."  If  aJl  the  research  activities  are  desig- 
nat41  to  be  exempt  under  the  regulations,  enter,  in  item  12a,  the  ex- 
tion  number<s)  corresponding  to  one  or  more  of  the  six  exemption 
^ories  listed  in  "Protection  of  Humaa  Subjects  in  Research" 
I  to  this  form.  Provide  sufficient  information  in  the  applica- 
lito  allow  a  determination  that  the  designated  exemptions  in  item 
1 2ajare  appropriate.  Provide  this  narrative  information  in  an  "Item 
12/f  roiection  of  Human  Subjects  Attachment"  and  Insert  this  at- 
taclment  immediately  following  tiie  ED  424  face  page.  Skip  tbe 
reiaaiaing  parts  of  item  12. 

If  U  me  or  all  of  the  planned  research  activities  involving  human  sub- 


ject >  are  covered  (nonexempt),  skip  item  1 2a  and  continue  with  the 
lining  parts  of  item  12,  as  noted  below.   In  addition,  follow  the 

inst  uctionsin  "Protectionof  Human  Subjects  in  Research"  attached 
lis  form  to  prepare  the  six-point  narrative  about  the  nonexempt 

actiyities.  Provide  this  six-point  narrative  in  an  "Item  12/Protec- 


tion  of  Human  Subjects  Attachment"  and  insert  this  attachmest 
immediately  followiog  the  ED  424  face  page. 

if  the  applicant  organizatioa  has  an  approved  Multiple  Project 

Assurance  of  Compliance  on  file  with  the  Grants  Policy  and  Over- 
sight Staff  (GPOS),  U.S.  Department  of  Education,  or  with  the  Office 
for  Protection  from  Research  Risks  (OPRR),  National  Institutes  of 
Health,  U.S.  Department  of  Health  and  Human  Services,  that  covers 
the  specific  activity,  enter  the  Assurance  niunber  in  item  12b  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  1 2c.  This  date  must  be  no  earlier  than  one  year 
before  the  receipt  date  for  which  the  application  is  submitted  and  must 
include  the  four  (4)  digit  year  (e.g..  2000).  Check  the  type  of  IRB 
review  in  the  appropriate  box.  An  IRB  may  use  the  expedited  review 
procedure  ifit  complies  with  the  requirements  of  34  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  application, 
enter  "Pending"  in  item  1 2c.  If  your  application  is  recommended/ 
selected  for  funding,  a  follow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organization  must  be  sent  to  and 
received  by  the  designated  ED  ofTicial  within  30  days  after  a  specific 
formal  request  from  the  designated  ED  official.  If  tbe  applicant  or- 
ganizatioa does  not  have  on  file  with  GPOS  or  OPRR  an  approved 
Auurance  of  Compliance  that  covers  the  proposed  research  activity, 
enter  "None"  in  item  12b  and  skip  12c.  In  this  case,  the  applicant 
oiganization,  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  formal 
request  from  the  designated  ED  official  for  the  Assurance(s)  and  IRB 
certifications. 

13.  Pitiject  Title.  Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  fiinding/budget  period  by  each  contributor  Vahie  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
Ifthe  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate jtntx  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses,  if  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet  For  multiple  program  funding, 
use  totals  and  show  breakdown  using  same  categories  as  item  14. 

15.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative  must  be  on  file  in  the 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-nuil  address  of 
the  authorized  representative.  Also,  in  item  I  Se,  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g.,  1 2/ 1 2/2000)  in  the  date  signed  field. 

f  Paperwork  Burden  Statement  J 

According  to  the  Paperwork  Reduction  Act  of  I99S.  no  persons  are 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  OMB  control  number.  The  valid  0MB  control 
number  for  this  information  collection  is  187S-0106.  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average 
between  I S  and  45  minutes  per  response,  including  the  time  to  review 
instructions,  search  existing  data  resources,  gather  the  data  needed, 
and  complete  and  review  the  infonnation  collection.  If  you  have  aay 
comments  concerning  the  accuracy  of  the  estimate(s)  or  sugges- 
tions for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC.  20202-465 1 .  If  you  have  comments  or 
concerns  regarding  the  status  of  your  individual  submission  of  this 
form  write  directly  to:  Joyce  I.  Mays.  Application  Control  Center; 
U.S.  Department  of  Education,  7th  and  D  Streets,  S.W.  ROB-3,  Room 
3633. Washington. DC.  20202-4725. 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


[.  Instructions  to  Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Research  Ac- 
tivities Involving  Human  Subjects  are  Planned 

If  you  marked  item  12  on  the  application  "Yes"  and 
designated  exempdons  in  1 2a ,  (all  research  activities 
are  exempt),  provide  sufficient  information  in  the  ap- 
plication to  allow  a  determination  that  the  designated 
exemptions  are  appropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  n.B.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct.  Provide  this  information  in  an 
"Item  12/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  maiiced  "Yes"  to  item  12  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  "Item  12/Protection 
of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face 
P«ge. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  sUtus.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances imder  which  consent  wrill  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  State  if  the  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  eflFectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  die  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result. 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 


ivities   I 


A.  Definitions.  ^ 

A  research  activity  involves  human  subjects  if  the  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defined  in  the  regulations. 

— Is  It  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects, 
Tide  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— Is  it  •{  human  subject? 


Ill  Binui 

regulad 


The  regiiladons  defioe  human  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  professional 
or  studeat)  conducting  research  obtains  (1)  data  through 
intervention  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable private  information."  (1)  If  an  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating th^t  person  or  that  person 's  environment,  as  might 
occur  wlien  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subject  V  met  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  inforpiation  can  be  linked  to  that  individual  (the  iden- 
tity ofthit  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met.  [Private  information  in- 
cludes iiiformation  about  behavior  that  occtirs  in  a  con- 
text in  wiiich  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  has  been  provided  for  specific  purposes  by  an  indi- 
vidual aiid  which  the  individual  can  reasonably  expect 
will  not  :bc  made  public  (for  example,  a  school  health 
record).! 


B.  Exenptions. 

ResearcH  activities  in  which  Ae  only  involvement  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categories  of  exemptions  are  not  covered  by  the  regula- 
tions: 

(1 )  Res<  arch  conducted  in  established  or  commonly  ac- 
cepted educational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectiveM  ss  of  or  the  comparison  among  instructional  tech- 
niques, c  urricula,  or  classroom  management  methods. 

(2)  Research  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, u  iless:  (a)  information  obtained  is  recorded  in  siich 
a  manner  that  human  subjects  can  be  identified,  directly 
or  throu^  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosu^  of  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjects  are  children,  this  exemption  applies  only  to  re- 
search it^volving  educational  tests  or  observations  of  pub- 


lic behavior  when  die  investigatorfs)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  |m)cedures  involved  in  the  research,  imder 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 


(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procediires, 
interview  procediires  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  ofiBcials  or  candidates 
for  public  ofiBce;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintained  throughout  die  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  pr^edures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs.         ^  j    • 

»  "      - 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  enviroiunental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education 's  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff (GPOS)  bffice  of  the  Chief  Financial  and 
Chief  Information  Officer,  US.  Department  of  Educa- 
tion, Washington,  D.C.,  telephone:  (202)  708-8263,  and 
on  the  U.S.  Department  of  Education  '5  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  ht^://ocfo.ed.gov/ 
humansub.htm. 
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Public  reporting  burden  for  this  collection  of  inforniation  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Infonnation  Management  and  Compliance  Division.  Washington.  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  form  ts  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  othen«vise.  provide 
the  same  budget  infonmation  for  each  year  of  the 
multi-year  funding  request  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11.  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (0:  Show  the  multi-year  total 
for  each  budget  category.  If  funding  Is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12,  columns  (aHe):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summan^ 
Non-Federal  Funds 


Lines  1-11.  columns  (aHe):  For  each  project 
year  for  whfch  matching  funds  or  other 
contributions  are  provkled,  show  the  total 
contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  muW-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  ttiis  column  blank. 

Line  12,  columns  (aHe):  Show  the  total 
matching  or  other  contributkm  for  each  project 
year. 

> 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project 
If  non-Federal  contributk>ns  are  provided  for 
only  one  year,  leave  this  space  blank. 

Sectton  C  -  Other  Budget  Infonmation 

Pay  attentbn  to  applicable  program  soecific 

instructions,  if  attached 


1. 


3. 


ProvWe  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  whk:h  the 
rate  is  applied,  and  the  total  indirect 
expense.  * 

If  applicable  to  this  program,  provide  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 


If  you  are  required  to  provkJe  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  shoukl  be  shown 
for  each  applk:able  budget  category  on  lines  1- 
1 1  of  Section  B. 


4.    Provide  other  explanations  or  comments  you- 
deem  necessary. 


BILUNG  CODE  4000-01-P 
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Application  N  arrative  Instructions 

Mandatory  Pa  ?e  Limit  for  the 
Application  Narrative 

The  narrati\  e  is  the  section  of  the 
apphcation  W.  lere  you  address  the 
selection  crite  ia  used  by  reviewers  in 
evaluating  the  application.  You  must 
limit  the  narraltive  to  the  equivalent  of 
no  more  than  fi5  pages,  using  the 
following  standards: 

(1)  A  page  ii  8.5'  x  11",  on  one  side 
only  with  1'  riargins  at  the  top,  bottom 
and  both  sides. 

(2)  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  application  narrative, 
including  titl«,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs. 

If  you  use  a  proportional  computer 
font,  you  may  pot  use  a  font  smaller 
than  a  12-poigt  font.  If  you  use  a  non- 
proportional  ront  or  a  typewriter,  you 
may  not  use  more  than  12  characters  per 
inch. 

The  page  liaiit  does  not  apply  to  the 
Application  f<)r  Federal  Education 
Assistance  Fotm  (ED  424);  the  Budget 
Information  Fprm  (ED  524)  and  attached 
itemization  o8  costs;  the  other 
application  fb^ms  and  attachments  to 
those  forms;  tlie  assurances  and 
certifications;  or  the  one-page  abstract 
and  table  of  contents  described  below. 

IF.  IN  0RD5R  TO  MEET  THE  PAGE 
LIMIT,  YOU  trSE  PRINT  SIZE. 
SPACING,  OF  MARGINS  SMALLER 
THAN  STAN]  )ARDS  SPECIFIED  IN 
THIS  NOTICI ,  YOUR  APPUCATION 
WILL  NOT  B5  CONSIDERED  FOR 
FUNDING. 

Additional  Guidance 


Abstract 


narratite  section  should  be 

one-page  abstract  that 

description  of  the 
be  served  by  the  project, 
ves,  and  planned  project 


The 
preceded  by 
includes  a 
population  to 
project  object 
activities 


short 


Table  of  Contents 

The  applies  tion 
table  of  contents 
narrative  in 
criteria.  Be  sitre 
the  page 
narrative  are 


num  aers 


Budget 
Budget  lim 


goals  and 

project  and 

the 

project  compbnents 


should  include  a 
listing  the  parts  of  the 
order  of  the  selection 
that  the  table  includes 
where  the  parts  of  the 
bund. 


items  must  support  the 
objectives  of  the  proposed 
n:  ust  be  directly  related  to 
instructiopial  design  and  all  other 


Selection  Criteria 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  Do 
not  include  resumes  or  curriculum  vitae 
for  project  persoimel;  provide  position 
descriptions  instead.  Do  not  include 
bibliographies,  letters  of  support,  or 
appendices  in  your  application. 

Final  Application  Preparation 

Submit  three  copies  of  the 
application,  including  an  original  copy 
containing  an  original  signatvire  for  each 
form  requiring  the  signature  of  the 
authorized  representative.  Do  not  use 
elaborate  bindings  or  covers.  The 
application  package  must  be  mailed  or 
hand-delivered  to  the  Application 
Control  Center  (ACC)  and  postmarked 
by  the  deadline  date. 

Estimated  Borden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995.  no  persons  are 
required  to  respond  to  a  collection  of 
information  imless  such  collection 
displays  a  valid  OMB  control  number. 
The  valid  OMB  control  number  for  this 
information  collection  is  1885-0544 
(Exp.  12/31/2001).  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  80  hour  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  conunents 
concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education.  Washington. 
DC  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Office  of  Bilingual  Education  and 
Minority  Language  Affairs,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  Room  5603,  Switzer 
Building,  Washington,  DC  20202-6510. 

FOREIGN  LANGUAGE  ASSISTANCE 
PROGRAM 

GRANTS  TO  STATE  EDUCATIONAL 
AGENCIES 

(Program  Questions  and  Answers) 

Q.  How  can  State  educational  agencies 
support  programs  that  promote  systemic 
approaches  to  improving  foreign  language 
learning  in  the  States? 

A.  Activities  may  include  staff 
development,  curriculum  development, 
development  of  State  standards  and 
appropriate  assessment  strategies,  and  use  of 
instructional  technology  to  improve  foreign 
language  learning  in  the  State. 


Q.  How  will  the  Secretary  comply  with  the 
statutory  requirement,  set  out  in  section 
7204(b)  of  the  Elementary  and  Secondary 
Education  Act,  to  give  special  consideration 
to  applications  that  describe  programs  that 
(1)  include  intensive  summer  foreign 
language  programs  for  professional 
development;  (2)  link  non-native  English 
speakers  in  the  community;  or  (3)  promote 
the  sequential  study  of  a  foreign  language  for 
students,  beginning  in  elementary  schools. 

A.  The  Secretary  has  established  a 
competitive  priority  to  comply  with  this 
statutory  requirement.  Under  that  priority, 
the  Secretary  awards  three  additional  points 
to  applications  that  propose  to  carry  out  one 
or  more  of  the  activities  specified  in  Section 
7204(b)  of  the  Act  in  a  particularly  effective 
way.  These  points  would  be  in  addition  to 
any  points  the  application  earns  under  the 
Selection  Criteria.  This  priority  is  set  out  in 
full  in  the  Application  Notice. 

Q.  How  can  an  appUcant  promote  two-way 
language  learning? 

A.  Two-way  language  learning  is  promoted 
through  encouraging  interaction  between 
non-native  English  speakers  and  foreign 
language  learners  in  an  instructional  setting 
for  purposes  of  facilitating  foreign  language 
acquisition.  Although  improvement  of  the 
English  language  skills  of  non-native  English 
speakers  is  a  desirable  ancillary  benefit  of  a 
project  that  utilizes  two-way  language 
learning,  the  primary  focus  of  projects 
funded  under  the  Foreign  Language 
Assistance  program  must  be  on  forei^ 
language  learning.  As  a  consequence,  funds 
received  under  the  Foreign  Language 
Assistance  program  should  not  be  used  to 
fund  English  language  instruction. 

Q.  What  is  the  definition  of  "elementary 
school"  or  "secondary  school"? 

A.  The  definitions  of  these  two  terms  are 
set  out  in  34  CFR  77.1(c).  The  term 
"elementary  school"  means:  "a  day  or 
residential  school  that  provides  elementary 
education,  as  determined  under  State  law." 
The  term  "secondary  school"  means:  "a  day 
or  residential  school  that  provides  secondary 
education  as  determined  under  State  law.  In 
the  absence  of  State  law,  the  Secretary  may 
determine,  with  respect  to  that  State,  whether 
the  term  includes  education  beyond  the 
twelfth  grade." 

Q.  What  is  the  State  or  LEA's  share  of  costs 
for  the  Foreign  language  Assistance  program 
for  each  fiscal  year? 

A.  The  State  or  LEA's  share  is  50  percent. 
However,  a  waiver  may  be  granted  for  an 
LEA  if  the  Secretary  determines  that  the  LEA 
does  not  have  adequate  resources  to  pay  the 
non-Federal  share  of  the  cost  of  the  activities. 
(Section  7203(c),  20  U.S.C.  7513(c)).  The 
Education  Department  General 
Administrative  Regulations,  at  34  CFR  80.24, 
also  addresses  Federal  Cost  sharing 
requirements. 

Q.  What  is  the  ultimate  goal  of  effective 
foreign  language  education  programs? 

A.  The  ultimate  goal  of  effective  foreign 
language  education  programs  is  to  develop 
communicative  competency  in  a  foreign 
language.  The  Secretary  interprets 
"communicative  competency"  to  mean  the 
ability  to  communicate  in  meaningful  and 
effective  ways  in  a  foreign  language. 
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PROJECT  DCXJUMENTATION 

Note:  Submit  the  appropriate  documents 
and  information  as  specified  below  for  the 
following  programs: 

FOREIGN  LANGUAGE  ASSISTANCE 
GRANT 

Section  I 

Evidence  of  compliance  with  the  Federal 
requirements  for  participation  of  students 
enrolled  in  nonprofit  private  schools.  (See 
section  7116(h)(2)  of  Public  Law  103-382 
and  34  CFR  75.119,  76.652,  and  76.656 
below.)  Sec.  7116.  Applications.  "(2)  in 
designing  the  program  for  which  application 
is  made,  the  needs  of  children  in  nonprofit 
private  elementary  and  secondary  schools 
have  been  taken  into  account  through 
consultation  with  appropriate  private  school 
officials  and,  consistent  with  the  number  of 
such  children  enrolled  in  such  schools  in  the 
area  to  be  served  whose  educational  needs 
are  of  the  type  and  whose  language  and  grade 
levels  are  of  a  similar  type  to  those  which  the 
programs  is  intended  to  address,  after 
consultation  with  appropriate  private  school 
officials,  provision  has  been  made  for  the 
participation  of  such  children  on  a  basis 
comparable  to  that  provided  for  public 
school  children." 

(Authority:  20  U.S.C.  7426(h)(2)) 


Section  75.119    Information  Needed  if 
Private  Schools  Participate 

If  a  program  requires  the  applicant  to 
provide  an  opportunity  for  participation  of 
students  enrolled  in  private  schools,  the 
application  must  include  the  information 
required  of  subgrantees  under  34  CFR  76.656. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1880-0513) 
(Authority:  20  U.S.C.  1221e-3  (a)(1)) 

Section  76-652    Consultation  With 
Representatives  of  Private  School  Students 

(a)  An  applicant  for  a  subgrant  shall 
consult  with  appropriate  representatives  of 
students  enrolled  in  private  schools  during 
all  phases  of  the  development  and  design  of 
the  project  covered  by  the  application, 
including  consideration  of: 

(1)  Which  children  will  receive  benefits 
under  the  project; 

(2)  How  the  children's  needs  will  be 
identified; 

(3)  What  benefits  will  be  provided; 

(4)  How  the  benefits  will  be  provided;  and 

(5)  How  the  project  will  be.evaluated. 

(b)  A  subgrantee  shall  consult  with 
appropriate  representatives  of  students 
enrolled  in  private  schools  before  the 
subgrantee  makes  any  decision  that  affects 
the  opportunities  of  those  students  to 
participate  in  the  project. 

(c)  The  applicant  or  subgrantee  shall  give 
the  appropriate  representatives  a  genuine 


opportunity  to  express  their  views  regarding 
each  matter  subject  to  the  consultation 
requirements  in  this  section. 
(Authority:  20  U.S.C.  1221e-3(a)(l)) 

76.656    Information  in  an  Application  for  a 
Subgrant 

An  applicant  for  a  subgrant  shall  include 
the  following  information  in  its  application: 

(a)  A  description  of  how  the  applicant  will 
meet  the  Federal  requirements  for 
participation  of  students  enrolled  in  private 
schools. 

(b)  The  number  of  students  enrolled  in 
private  schools  who  have  been  identified  as 
eligible  to  benefit  under  the  program. 

(c)  The  number  of  students  enrolled  in 
private  schools  who  will  receive  benefits 
under  the  program. 

(d)  The  basis  the  applicant  used  to  select 
the  students. 

(e)  The  manner  and  extent  to  which  the 
applicant  complied  with  §  76.652 
(consultation). 

(f)  The  places  and  times  that  the  students 
will  receive  benefits  under  the  program. 

(g)  The  differences,  if  any,  between  the 
program  benefits  the  applicant  will  provide 
to  public  and  private  school  students,  and 
the  reasons  for  the  differences. 
(Authority:  20  U.S.C.  1221e-3(a)(l))     ' 

BtLUNG  CODE  4000-01 -U 


5160 


FederalRegister/Vol.  65.  No.  22  /  Wednesday.  February  2.  2000 /Notices 


SECTION   II 

:heck  the  appropriate  box  below: 
•  There  are  no  eligible  nonprofit  private 
schools  in  the  proposed  service  delivery 
area  that  wish  to  participate  in  the  project 

i>    One  or  more  eligible  nonprofit  private 
schools  in  the  proposed  service  delivery 
area  wish  to  participate  in  the  project 
and  are  listed  on  the  enclosed  student 
Data  form. 

<   There  are  no  eligible  nonprofit  private 
schools  in  the  proposed  service  delivery 
area. 


Federal  Register /Vol.  65,  No.  22 /Wednesday,  February  2,  2000 /Notices 


5161 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


OMB  Approval  No.  034&^)040 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  indudirig  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  revievmg  the  collection 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestiorw  ' 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0040),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  pn>gram.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additiona)  assurances,  if  such 
is  the  case,  you  wRI  be  notified. 


As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant 

1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 


2.  Will  give  the  awarding  agency,  the  Comptroller  General 
Pf  the  United  States  and,  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  al  records.  t>ooks,  papers,  or 
documents  related  to  the  award;  and  wiH  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safegiards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  Initiate  and  complete  tfie  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awardirig 
agency. 

5.  Will  comply  with  the  intergovernmental  Personnel  Act  of 
1970  (42  U.S.C.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM"*  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.FL  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relatirtg  to 
nondiscrimination.  These  ir>ctude  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civl  Rights  Act  of  1964  (P.L  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color 
or  national  origin;  (b)  Title  IX  of  the  Education 
Aniendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohtt>its  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


8. 


Act  of  1973,  as  amended  (29  U.S.C.  §794),  which 
prohibits  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107),  which  proNbits  discrimination 
on  the  basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug 
abuse;  (0  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation 
Act  of  1970  (P.L  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  akx>hol  abuse  or 
alcoholism;  (g)  §§523  and  527  of  the  PubUc  HeaHh 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confidenbarity  of  ak»hol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq),  as 
amended,  relating  to  rxxxiiscrimination  In  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  8tatule(s) 
under  which  application  for  Federal  assistance  is  beirtg 
made;  and,  (j)  the  requirements  of  any  other 
nondiscrimination  statute(8)  v^hich  may  apply  to  the 
application. 

wn  contpiy,  or  has  already  complied,  with  the 
requirements  of  Trtles  II  and  III  of  the  Uniform 
Relocation  Assistance  artd  Real  Property  Acquisition 
PoRcies  Act  of  1970  (P.L  91-646)  which  provide  for 
fair  and  equitabte  treatment  of  persons  displaced  or 
whose  property  Is  acquired  as  a  result  of  Federal  or 
federaRy-assisted  programs.  These  requirenwnts  apply 
to  an  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  pai1icq>ation  in 
purchases. 

Will  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
which  Mmit  the  pofilicat  acKvNies  of  emptoyees  whose 
principal  employment  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 


Pravioiw  EdHion  U*«bl* 
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9.  WHI  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§2768  to  276a-7),  the  Copeland  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874).  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333).  regarding  labor  standards  for  federally-assisted 
construetion  subagreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to  participate  in  the 
prograrn  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,000  or  more. 

11.  WiH  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environipental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplatw  in  accordance  with  EO  11988;  (e)  assurance  of 
project  torisistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (0  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinkingj  Water  Act  of  1974.  as  amended  (P.L.  93-523); 
and.  (hi  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended  (P.L.  93- 
205)! 


12.  WQI  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
conrtponents  or  potential  components  of  the  national 
wild  and  scenic  rivers  system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966.  as  amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

14.  Wilt  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L.  89-544,  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
warm  blooded  animals  hekJ  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  wrtiich 
prohibits  the  use  of  lead-based  paint  in  coratruction  or 
rehabilitation  of  residence  structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  0MB  Circular  No.  A-133, 
'Audits  of  States,  Local  Governments,  and  Non-Profit 
Organizations.* 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program. 


SIGNATURE  C  F  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 


Standard  Fonn  424B  (R«v.  7-97)  Back 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest  Applicants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82.  'New  Restrictions  on  Lobbying,'  and  34  CFR  Part  85. 
'Government-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Worltplace 
(Grants).*  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  v*rhich  reliance  will  be  placed  wtten  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000.  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.1 10.  the  appMcant 
certifies  that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Corigress.  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Memljer  of  Congress  in 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attemptirtg  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL.  'Disclosure  Fomi  to 
Report  Lobbying."  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
that  all  subrecipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549.  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  in  primary  covered  transactiorts,  as  defined  at 
34  CFR  Part  85.  Sections  85.105  and  85.110— 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debanad,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civil  judgement  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  perfonning  a 
public  (Federal,  State,  or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or  State  antitnjsl 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destmction  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal,  State,  or  tocal)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  applfcation 
had  one  or  more  public  transaction  (Federal,  State,  or  kjcal) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  ttiis  certificatk>n,  he  or  she  shall  attach  an 
explanation  to  this  applicatk>n. 


3.  DRUG-FREE  WORKPLACE  ^ 

(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Dmg-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  corrtinue  to  provide  a 
drug-free  workplace  by. 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  will  t>e  taken  agairut  employees  for 
vkilation  of  such  pn3hibitk>n; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  empksyees  about 

(1)  The  dangers  of  drug  abuse  in  the  woricplaoe; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  worlcplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and  emptoyee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  dnjg 
abuse  violations  occurring  in  the  workplace: 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  emptoyee  in  the  statement  required  by  para- 
graph (a)  that,  as  a  condition  of  employment  under  the  grant,  the 
employee  will: 

(1)  Abide  by  the  terms  of  the  statement  and 

(2)  Notify  the  empkiyer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such  conviction; 
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tm)  Notifying!  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (dK2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provide  notice,  including  position 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  Regional  Office  Building  No.  3),  Washington,  DC  20202- 
4248.  Notice  shall  include  the  identification  numt>erts)  of  each 
affected  grant; 

(0  Taiung  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (d)(2),  with  respect  to  any 
employee  wtto  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  em- 
ployee, up  to  and  including  termination,  consistent  with  the 
requirement!  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug 
abuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health,  law  enforcement,  or 
other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
(a),  (b),  (c),  (d),  (e),  and  (0- 

B.  The  grantee  may  insert  in  the  space  provided  bekjw  the  site(s) 
for  the  perfotnance  of  work  done  in  connection  with  the  specific 
grant: 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610- 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  in  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  conti-olled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I  win 
report  the  conviction,  in  writing,  within  10  calendar  days  of  the 
convict»n,  to:  Director,  Grants  Policy  and  Oversight  Staff. 
Department  of  Education,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248.  Notice  shall  include  the  kjentification  number(s)  of 
each  affected  grant 


Place 
code) 


^    1 

!  of  Performi 


lance  (Street  address,  dty,  county,  state,  zip 


Check  I  ] 
hen. 


there  are  workplaces  on  file  that  are  not  identified 


As  the  duly  Authorized  representative  of  the  applicant.  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAME  OF  /«>PLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NBiME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SiGNATUR : 


DATE 


ED  80-0013 


12/98 
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Certification  Regarding  Debarment,  Suspension,  ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 

This  certification  is  required  by  the  Department  of  Education  regulations  imptementing  Executive  Order  12549.  Debarment  ar>d  Suspension.  34  CFR 
Part  85.  for  all  lower  tier  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85.110. 

Instructions  for  Certification 

1.  By  signir>g  and  submitting  this  proposal,  the  prospective  lower  tier 
participant  is  providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a  material  representation  of  fact 
upon  which  reliance  was  placed  when  this  transaction  was  entered 
into.  M  K  is  later  determined  that  the  prospective  lower  tier  participant 
knowirtgly  rendered  an  ent>r>eous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Goverrwnent.  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  available 
remedies.  irx:luding  suspension  and/or  debarment 

3.  The  prospective  lower  tier  participant  shall  provide  immediate 
vvritlen  notice  to  the  person  to  which  this  proposal  is  submitted  if  at 
any  time  the  prospective  lower  tier  participant  learns  that  its  certifica- 
tion was  erroneous  wf«en  submitted  or  has  become  erroneous  by 
reason  of  changed  circumstances. 

4.  The  terms  'covered  transaction,*  'debarred.*  'suspended.* 
*ineligible.'  'lower  tier  covered  transaction,'  'participant'  *  person,* 
'primary  covered  transaction.' '  principal,'  "proposal,"  and  "voluntarily 
exduded,'  as  used  in  this  dause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  njles  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  which  this  proposal  is 
submitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered 
into,  H  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  who  is  debanvd,  suspended,  declared  inefigble,  or 
voluntarily  excluded  from  participaiion  in  this  covered  transaction, 
unless  authorized  by  the  department  or  agency  with  which  this 
transaction  originated. 


6.  The  prospective  tower  tier  partidparrt  further  agrees  by  submitting 
this  proposal  that  H  will  include  the  clause  titied  'Certification  Regarding 
Debarment  Suspension,  Ineligibility,  and  Voluntary  ExdusiorvLower 
Tier  Covered  Transactions.'  without  modification,  in  al  lo«ver  ber 
covered  transactions  and  in  all  solicitations  for  tower  tier  covered 
transactiortt. 

7.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower  tier  covered  transaction  that  it  is 
not  debanwd.  suspended,  inel«git>le,  or  voluntarily  exctoded  from  the 
covered  transaction,  unless  K  knows  that  the  certification  is  erroneous. 
A  participant  may  decide  ttte  method  and  frequervry  by  which  H 
determines  the  eligit>iiity  of  iU  principals.  Each  partidpanl  may  t>ut  Is 
not  required  to,  cfteck  the  Nonprocurement  Uat 

8.  Nothing  contained  in  the  foregoing  shal  be  construed  to  requirt 
establishment  ol  a  system  of  records  In  order  to  render  tt  good  faith  the 
certification  required  by  this  clause.  The  knowledge  andMormBHon  of 
a  participant  is  not  required  to  exceed  thai  wtiich  is  normaly  possessed 
by  a  prudent  person  In  the  ordirwry  course  of  business  deairtgs. 

9.  Except  for  transacttons  authorized  under  paragraph  5  of  these 
instructtons.  If  a  parttoipani  in  a  covered  transaction  knowingly  enten 
into  a  kiwer  tier  covered  transaction  with  a  person  wtw  Is  suspended, 
debaned.  ir>eiigible,  or  voluntarfly  excluded  from  partidpatton  in  this 
transaction,  in  additton  to  other  remedies  availat>te  to  itte  Federal 
Government,  the  department  or  agertcy  w«h  wtwch  this  transaction 
originated  may  pursue  avaiabte  remedies,  including  suspension  and/or 
debarmerA. 


Certification 


(1)  The  prospective  k}wer  tier  parttoipent  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  principais  are  presendy  deb»r«d, 
suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntarily  excluded  from  participation  in  this  transaction  by  any  Federal 
department  or  agsrcy. 

(2)  Where  the  prospective  tower  fer  participant  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  prx>spec(ive  participani 
attach  an  expianalion  to  Itus  proposal. 


NAME  OF  APPUCANT 


PR/AWARO  NUMBER  ANO/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  8(M»14,  91/90  (Reptaoes  GCS-009  (REV.12/88),  which  is  obsoMs) 
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Approved  by  0MB 
0348-0046 


Disclosure  of  Lobbying  Activities 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  3 1  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure) 


1. 


Type  df  Federal  Action: 

a.  contract 
_    b.  grant 

c.  ( ooperative  agreement 

d.  loan 

e.  l0an  guarantee 
f  loan  insurance 


2.    Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


3.    Report  Type: 

a.  initial  filing 
b.  material  change 


For  material  change  only: 

Year quarter 

Date  of  last  report 


4.    Name  imd  Address  of  Reporting  Entity: 

Prii$e        Subawardee 

Tier ,  if  Known: 


Congilessional  District,  if  known: 
>epartment/ Agency: 


If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter 
Name  and  Address  of  Prime: 


Congressional  District,  if  known: 


6.  Federal 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


8.  Federal 


Action  Number,  if  known: 


9.  Awai-d  Amount,  if  known: 
S 


10.  a.  Naiiie  and  Address  of  Lobbying  Registrant 
(ifindiviilual,  last  name,  first  name,  MI): 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name,  MI): 


1 1.  Information  requested  through  this  form  is  authorized  by 
title  31  U.S.C.  section  1352.  This  disclosure  oflobbying 
activities  is  9  material  representation  offset  upon  which 
reliance  wa^  placed  by  the  tier  above  when  this  transaction 
was  made  or  entered  into.  This  disclosure  is  required 
pursuant  to  31  U.S.C.  13S2.  This  information  will  be  reported 
to  the  Congress  semi-annually  and  will  be  available  for  public 
inspection.  Any  person  who  fails  to  file  the  required 
disclosure  s|all  be  subject  to  a  civil  penalty  of  not  less  than 
SIO.OOO  and! not  more  than  S100,000  for  each  such  failure. 


Signature: 


Print  Name: 
Title: 


Telephone  No.: 


Date: 


Federal  Use  Only 


Authorized  for  Local  Reproduction 
SUndard  Form  -  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  AdTVITIES 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  die 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  3 1  U.S.C.  section 
1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencing 
or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress," 
or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  all  items  that  apply  for  botfi 
the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and 
Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or 
subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee,"  then  enter  the  full  name,  address,  city,  State  and 
zip  code  of  the  prime  Federal  recipient.  Include  Congressional  District,  if  known. 

6.  Enter  the  name  of  the  federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  f\ill 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  I  (e.g.. 
Request  for  Proposal  (RFP)  number;  Invitations  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract, 
grant,  or  loan  award  number,  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Included 
prefixes,  e.g.,  "RFP-DE-90-001 ." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  tfie  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Disclosure  Act 
of  1 995  engaged  by  the  reporting  entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  .die  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  torn  10(a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (MI). 

1 1 .  The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


According  to  the  Paperwork  Reduction  Act,  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  information  unless  it  displays 
a  valid  0MB  control  Number.  The  valid  0MB  control  number  for  this  information  collection  is  0MB  No.  0348-0046.  Public  reporting 
burden  for  this  collection  of  information  is  estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions, 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  infonnatioa. 
Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0046),  Washington,  DC  20503 
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0MB  Control  No.  1801-0004  (E;q>.  8/31/2001) 
NOTICE  TO  ALL  APPUCANTS 


'  Iw  purpose  of  this  enclosure  is  to  inform  you  about  a 
lew  provision  in  the  Department  of  Education's 
(General  Education  Provisions  Act  (GEPA)  that  applies 
1 9  applicants  for  new  grant  awards  under  Department 
ITOgrams.  This  provision  is  Section  427  of  GEPA. 
( nacted  as  part  of  the  Improving  America's  Schools 
i  LCt  of  1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

1  ection  427  of  GEPA  affects  applicants  for  new  grant 
)  wards  under  this  program.    ALL  APPLICANTS 

OR     NEW     AWARDS     MUST     INCLUDE 
ORMATION  IN  THEIR  APPUCA-RONS  TO 
DRESS  THIS  NEW  PROVISION  IN  ORDER 
RECEIVE     FUNDING     UNDER     THIS 
OGRAM. 

f  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  description  only  for  projects 
( r  activities  that  it  carries  out  with  funds  reserved  for 

2  tate-level  uses.  In  addition,  local  school  districts  or 
(ther  eligible  applicants  that  apply  to  the  Sute  for 
finding  need  to  provide  this  description  in  their 

1  pplications  to  the  State  for  funding.  Tlie  State  would 
t  e  responsible  for  ensuring  that  the  school  district  or 
( ther  local  entity  has  submitted  a  sufficient  section  427 
s  tatement  as  described  below.) 

What  Does  This  Provision  Require? 

2  ection  427  requires  each  applicant  for  funds  (other 
man  an  individual  person)  to  include  in  its  application 

description  of  the  steps  the  applicant  proposes  to  take 
tb  ensure  equitable  access  to,  and  participation  in,  its 
I  ederally-assisted  program  for  students,  teachers,  and 
ether  program  beneficiaries  with  special  needs.  This 
{ rovision  allows  applicants  discretion  in  developing  the 
I  equired  description.  The  statute  highlights  six  types 
(f  barriers  that  can  impede  equitable  access  or 
{articipation:  gender,  race,  national  origin,  color, 
( isability,  or  age.  Based  on  local  circumstances,  you 
i  Kwld  determine  whether  these  or  other  barriers  may 
{ revent  your  students,  teachers,  etc.  from  such  access 
participation  in,  the  Federally-funded  project  or 
Artivity.  The  description  in  your  application  of  steps 
t  >  be  taken  to  overcome  these  barriers  need  not  be 
hngthy;  you  may  provide  a  clear  and  succinct 
(  escription  of  how  you  plan  to  address  those  barriers 


that  are  applicable  to  your  circumstances.  In  addition, 
the  information  may  be  provided  in  a  single  narrative, 
or,  if  ^jpropriate,  may  be  discussed  in  onnectioQ  with 
related  topics  in  the  application. 

Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statutes,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  funds  address  equity  concerns  that  may  affect 
the  ability  of  certain  potential  beneficiaries  to  fiilly 
participate  in  the  project  and  to  achieve  to  high 
standards.  Consistent  with  program  requirements  and 
its  approved  i^jpjication,  an  ^>plicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate  barrien  it 
identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  the  Requirement  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  with  Section  427. 

(1)  An  applicant  that  proposes  to  carry  out  an 
adult  literacy  project  serving,  among  others, 
adults  with  limited  English  proficiency,  might 
describe  in  its  application  how  it  intends  to 
distribute  a  brochure  about  the  proposed  project  to 
such  potential  participants  in  their  native 
language. 

(2)  An  applicant  that  proposes  to  develq> 
instructional  materials  for  classroom  use  might 
describe  how  it  will  make  the  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
blind. 

(3)  An  applicant  that  proposes  to  carry  out  a 
model  science  program  for  secondary  smdents  and 
is  concerned  that  girls  may  be  less  likely  than 
boys  to  enroll  in  the  course,  might  indicate  how  it 
intends  to  conduct  "outreach*  efforts  to  girls,  to 
encourage  their  enrollment. 

We  recognize  that  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equity  of  access 
and  participation  in  their  grant  programs,  and  we 
appreciate  your  cooperation  in  responding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

1  he  time  required  to  complete  this  information  collection  is  estimated  to  vary  from  1  to  3  hours  per  response,  with 
a  1  average  of  1 .3  hours,  including  the  time  to  review  instructions,  search  existing  data  resources,  gather  and  maintain 
t  le  data  needed,  and  complete  and  review  the  information  collection.  If  you  have  any  comments  concerning  the 
ayxuracy  of  the  time  estimate(s)  or  suggestions  for  improving  this  form,  please  write  to:   U.S.  Department  of 

flducation,  Washington.  DC  20202^651. 


(FR  Doc.  00-21(  1  Filed  2-1-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84  Jl<  3B] 

R>re<gn  Languiige  Assistance  Grants 
(Local  Educational  Agencies)  Notice 
Inviting  Applicltions  for  New  Awards 
for  Fiscal  Year|(FY)  2000 

NOTE  TO  APPUCi  lNTS:  This  notice  is  a 
complete  appli(  :ation  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  this  notice 
contains  all  of  tpe  information, 
application  forihs,  emd  instructions 
needed  to  apply  for  an  award  under  this 
competition.     1 

PURPOSE  OF  PROGRAM:  This  program 
provides  grants  to  pay  for  the  Federal 
share  of  the  cost  of  innovative  model 
programs  providing  for  the 
establishment,  Improvement,  or 
expansion  of  foreign  language  study  for 
elementary  and  secondary  school 
students. 

In  awarding  [  rants  under  this 
program,  the  S<  cretary  supports  projects 
that— 

(A)  show  the  promise  of  being 
continued  beyond  their  project  period; 

(B)  demonstrate  approaches  that  can 
be  disseminated  and  duplicated  in  other 
local  educational  agencies:  and 

(C)  may  inclt  de  a  professional 
development  ccimponent. 

EUGIBLE  APPLICANTS:  Local  educational 

agencies. 

APPLICATIONS  AVAILABLE:  February  2, 

2000.  ! 

DEADLINE  FOR  TlUNSMrTTAL  OF 

APPLICATIONS:  March  20,  2000. 

DEAOUNE  FOR  IMTERGOVERNMENTAL 

REVIEW:  May  22.  2000. 

AVAILABLE  FUNOlS:  $1 .420.000. 

ESTIMATED  RANdE  OF  AWARDS:  $50,000- 

$175,000.  I 

ESTIMATED  AVERAGE  SIZE  OF  AWARDS: 

$112,500.        I 
ESTIMATED  NUMBER  OF  AWARDS:  12. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 


PROJECT  PERtOCt  36  months. 
APPLICABLE  REQULATIONS:  (a)  The 
Education  Department  General 
AdministrativeJRegulations  (EDGAR)  in 
34  CFR  parts  75.  77,  79,  80,  81,  82,  85 
and  86.  I 

(b)  34  CFR  p^rt  299. 


Description  of  hrogram 

PartBofTitli! 
and  Secondary  Education 
as  amended  (th  3 
Foreign  Langua  g 


VII  of  the  Elementary 
Act  of  1965, 
Act),  authorizes  the 
e  Assistance  Grants 


program.  Appropriations  for  this 
program  are  authorized  by  section  7206 
of  the  Act.  Applicants  should  note  that 
section  7203  (c)(1)  provides  that  the 
Federal  share  of  the  cost  of  activities 
assisted  under  this  part  for  each  fiscal 
year  is  50  percent.  The  Secretary  may 
waive  this  requirement  for  any  local 
educational  agency  which  the  Secretary 
determines  does  not  have  adequate 
resources  to  pay  the  non-Federal  share 
of  the  cost  of  the  activities  assisted 
imder  this  part.  Section  7203(c)(3)  of  the 
Act  provides  that  at  least  75  percent  of 
the  funds  appropriated  under  section 
7206  must  be  used  for  the  expansion  of 
foreign  language  learning  in  elementary 
grades.  The  Secretary  does  not  fund 
projects  that  propose  Native  American 
languages. 

Priority 

Under  34  CFR  75.105  {b)(2)(iv)  and 
(c)(2)(i)  and  section  7204(b)  of  the  Act 
(20»U.S.C.  7514(b)),  the  Secretary  gives 
preference  to  applications  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  three  points 
depending  on  how  well  an  application 
meets  this  competitive  priority.  These 
points  would  be  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria  for  the  program. 

Competitive  Preference  Priority — 
Special  Considerations  (3  points) 

Projects  that  propose  to  carry  out  one 
or  more  of  the  following  activities:  (1) 
Intensive  summer  foreign  language 
programs  for  professional  development; 
(2)  linking  non-native  English  speakers 
in  the  coinmunity  with  the  schools  in 
order  to  promote  two-way  language 
learning;  or  (3)  promoting  the  sequential 
study  of  a  foreign  language,  beginning  in 
elementary  schools. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.209  and 
75.210  and  section  7203  of  the  Act  to 
evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)(1)  Need  for  the  project.  (10  points) 

The  Secretary  considers  the  need  for 
the  project.  In  determining  the  need  for 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(ii)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 


been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses. 

(2)  Significance.  (20  points) 
The  Secretary  reviews  each 

application  to  determine  how  well  the 
proposed  project  will  implement  foreign 
language  instructional  programs  that 
wUl: 

(i)  Show  the  promise  of  being 
continued  beyond  the  grant  period;  and 

(ii)  Demonstrate  approaches  that  can 
be  disseminated  and  duplicated  in  other 
local  educational  agencies. 

(3)  Quality  of  the  project  design.  (25 
points) 

The  Secretary  considers  the  quality  of 
the  design  of  the  proposed  project.  In 
determining  the  quality  of  the  design  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(iii)  The  extent  to  which  the  design 
for  implementing  and  evaluating  the 
proposed  project  will  result  in 
information  to  guide  possible 
replication  of  project  activities  or 
strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(4)  Quality  of  Project  Services  (20 
points) 

(i)  The  Secretary  considers  the  quality 
of  services  to  be  provided  by  the 
proposed  project. 

(ii)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
are  appropriate  to  the  needs  of  the 
intended  recipients  or  beneficiaries  of 
those  services. 

(B)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
reflect  up-to-date  knowledge  from 
research  and  effective  practice. 

(C)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the 
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achievement  of  students  as  measured 
against  rigorous  academic  standards. 

(5)  Quality  of  Project  Personnel.  (10 
points) 

(i)  The  Secretary  considers  the  quahty 
of  the  key  personnel  who  will  carry  out 
the  proposed  project. 

(ii)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(B)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(6)  Adequacy  of  resources.  (4  points) 
The  Secretary  considers  the  adequacy 

of  resources  for  the  project.  In 
determining  the  adequacy  of  resources 
for  the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(7)  Quality  of  the  management  plan. 
(5  points) 

The  Secretary  considers  the  quality  of 
the  management  plan  for  the  proposed 
project.  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(8)  Quality  of  project  evaluation  plan. 
(6  points) 

The  Secretary  considers  the  quality  of 
the  evaluation  to  be  conducted  of  the 
proposed  project.  In  determining  the 
quality  of  the  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 


(ii)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

(iii)  The  extent  to  which  the 
evaluation  will  provide  guidance  about 
effective  strategies  suitable  for 
replication  or  testing  in  other  settings. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
govermnent  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact  (SPOC)', 
see  the  list  published  in  the  Federal 
Register  on  April  28,  1999  (64  FR 
22963)  or;  you  may  view  the  latest 
SPOC  hst  on  the  OMB  Web  site  at  the 
following  address:  http:// 
wrww.whitehouse.gov/omb/grants 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  conunents  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA#  84.293B,  U.S.  Department  of 
Education,  Room  6213,  400  Maryland 
Avenue,  SW,  Washington,  DC  20202- 
0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Eastern  time)  on  the  date 
indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 


completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.293B), 
Washington,  DC  20202-4725;  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Eastern  time)  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA#  84.293B),  Room  #3633. 
Regional  Office  Building  #3.  7th  and  D 
Streets,  SW,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercid  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notiflcation  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  suffix  letter,  if  any — 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden,  guidance  on  addressing  the 
EDGAR  selection  criteria,  and  various 
assurances,  certifications,  and  required 
documentation.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
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she  uld  be  organized.  The 
tponal  materials  are  as 

for  Federal 
424)  and  instructions. 
Information — Non- 
ams  (ED  Form  No. 


P-ogri 


a.  Estimated 
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application 
parts  and  addi 
follows: 

Part  I:  Application 
Assistance  (ED 

Part  n:  Budget 
Construction 
524)  and  institutions 

Part  ni:  Appl  ication  Narrative, 

Additional  Ma  erials 


'ublic  Reporting  Burden. 


b.  Part  B  of  Title  VII  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended  (th  e  Act). 

c.  Program  Questions  and  Answers. 

d.  Group  Ap]  >lication  Certification. 

e.  Student  D^ta. 

f.  Project  Do(  umentation  Form, 
including:  Sect  on  I — Documentation  of 
consultation  w  th  nonprofit  private 
school  officialst  Section  II — Appropriate 
box  checked. 

g.  Assxirance;  i — Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 

h.  Certificati(  >ns  Regarding  Lobbying; 
Debarment,  Su:  ipension,  and  Other 
Responsibility  Clatters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

i.  Certification  Regarding  Debarment, 
Suspension,  In  sligibility  and  Volimtary 
Exclusion:  Low  er  Tier  Covered 
Transactions  (I  D  80-0014.  9/90)  and 
instructions.  (^  OTE:  ED  80-0014  is 
intended  for  th  i  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department). 

j.  Disclosure  of  Lobbying  Activities 
(Standard  Fom  i  LLL)  (if  applicable)  and 
instructions.  T  lis  document  has  been 


marked  to  reflect  statutory  changes  See 
the  notice  published  in  the  Federal 
Register  at  (61  FR  1413)  by  the  Office 
of  Management  and  Budget  on  January 
19.  1996). 

k.  Notice  to  All  Applicants 
concerning  a  new  provision  in  the 
Department  of  Education's  General 
Education  Provisions  Act  (GEPA). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  aiid 
the  certifications  must  each  have  an 
original  signature. 

All  applicants  must  submit  ONE 
original  signed  application,  includiag 
ink  signatures  on  all  forms  and 
assurances,  and  TWO  copies  of  the 
application.  Please  mark  each 
application  as  "original"  or  "copy'    No 
grant  may  be  awarded  unless  a 
completed  application  form  has  been 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  Richey,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW, 
Room  5616,  Switzer  Building, 
Washington,  DC  20202-6510. 
Telephone  (202)  205-9717.  Margarita 
Ackley,  U.S.  Department  of  Education. 
400  Maryland  Avenue.  SW.  Room  5611. 
Switzer  Building.  Washington  DC 
20202-6510.  Telephone:  (202)  205- 
0506.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Informs  tion 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 


Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  persons  listed  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://wrww.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-800-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  ofHcial 
edition  of  the  Federal  Register  and  the  Code 
Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  7511-7514. 

Art  Love, 

Acting  Director,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 

BILUNG  CODE  4001-01-P 
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Application    for    Federal 
Educati  o  n    A  s  s  i : 


NoCc:    If  available,  please  provide 
appUcatioa  package  on  diikctte  aad 
specify  llie  file  fornat. 


2.  Applicant's  D-U-N-S  Number 


3.  Applicant's  T-I-N  j     j     |-|     |  | 


4.  Catalog  of  Federal  Domestic  Assistance  #:    g 


il 


3     B 


5.  Project  Director. 
Address: 


Stt«e  County  ZIPCode  +  4 

6.  Is  the  applicant  delinquent  on  any  Federal  debt?  l—lYn   LJno 
Of  "Ks.  "  attach  an  explanation.} 

^  Title:  Foreign  Language  Assistance  Grant 

— (Local     Pf^llra^-lnna1      agoT^r^ipe) 

7.  Tfft  of  hf^XKXA  (Enter  appropriate  letter  in  the  box.)  \       \ 


City 


Tel.#:(  ). 


Stale 


ZIPCode  4  4 


.Fax#:(         )_ 


E-Mail  Address 


A  Sim 

B  Coooiy 

C  Mmicipal 

D  Towmtiip 

E  InterstMe 

F  Imennuiiicipal 

G  Special  District 

S.  Novice  Applicant 


H  Independent  School  District 

I  Pubhc  Colkge  or  Uorvenity 

i  Piivale.  Non-profit  College  or  Univeniiy 

K  Indian  IWbe 

L  Individual 

M  Prrvaie,  Profit-Making  Orgaiizatiaa 

N  OlfaerrSpectl^/. 

Ino 


9.   lype  of  Submission: 
—PreApplication 

I I  Constniction 

LJ  Non-Constroctiaa 


—Application 

I I  Construction 

I I  Non-Construction 


12.  Are  any  research  activities  involving  human  subjects  ptanned  at  any 
time  during  the  proposed  project  period?     Q  Yes        flNo 
a.  If  "Tes,"  Exen4>tioD(s)#:  b.  Assurance  of  Compliance*: 


1ft.  Is  qiplication  subject  to  review  by  Executive  Order  12372  process? 
LJ  Yes    (Date  made  available  to  the  Executive  Order  12372 
process  for  review):  I        I 


OR 


c.  IRB  approval  date: 


Q  No    Of"No,"dieckappn>pnateboxbelow.) 

LJ  Program  is  not  covered  by  EO.  12372. 

LJ  Program  has  not  been  selected  by  State  for  review. 


11.  Proposed  Project  DMes: 


14a.  Federal 


{ 


EH  Full  IRB  «c 
LJ  Expedited  Review 


13.  Descriptive  Title  of  AppUcant's  Prefect: 


b.  Applicant 


c.  Slate 


d.  Local 


c  Other 


L  Prugiiui  Income 


g.  TOTAL 


IS.  To  die  beaofmy  knowledge  and  bdieC  all  data  in  diispreapplicatioii/applicatiani 
andcotrect  The  document  has  been  duly  authorized  by  the  governing  body  of  the 
and  die  applicant  will  comply  widi  the  attached  assuranco  i f  the  assistance  is  awarded 


a.  TVped  Name  of  Audtorized  Rf 


b.  Title 


c.  Td. »:  ( 


FaxHh  ( 


4.  E-MaUAdikcas: 


uv.  ii/i2m 


J__/_ 


ED  424 
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1.  Lct4  Name  axi  Address.  Enter  the  legal  name  of  applicant  and  the 
namq  of  the  prunary  organizational  unit  which  will  undertake  the  as- 
tistaice  activity. 

2.  D-U^l-S  Nanbcr.  Enter  the  applicant's  D-U-N-S  Number.  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
number  by  calling  1  -800-333-0505or  by  completinga  [)-U-N-S  Num- 
ber Request  Fonn.  The  form  can  be  obtained  via  the  Internet  at  the 
following  URL:  http://www.dBb.coiii/dbis/aboatdb/lBt)diiDs.htiii. 

3.  Tax  IdentifkatioD  Nnmber.  Enter  the  tax  identification  number  as 
assigned  by  the  Internal  Revenue  Service. 

of  Federal  Domestic  Assistance  (CFDA)  Nnnbcr.  Enter 
>A  number  and  title  of  the  program  under  which  assistance  is 


revieic 

and 

the 

1237:1 


fi>ur( 
St  ite ! 


5.  Project  Director.  Name,  address,  telephoiw  and  fax  numbers,  and  e- 
maJl  address  of  the  person  to  be  contacted  on  maners  involving  this 
application. 

i.  Fedc  -al  Debt  DcUaqMMcy.  Check  "Yes"  if  the  applicant's  organi- 
zatioi  I  is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
appli^t's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rized representative.  Categories  of  debt  include  delinquent  audit  dis- 
allowances, loans  and  taxes.)  Otherwise,  check  "No." 

7.  lype  of  Applicant  Enter  the  appropriate  letter  in  the  box  provided. 

8.  Novii «  Applicant  Check  "Yes"  only  ifassistance  is  being  requested 
undei  a  program  that  gives  special  consideration  to  novice  applicants 
and  >  ou  meet  the  program  requirements  for  novice  applicants.  By 
checking  "Yes"  the  applicant  certifies  that  it  meets  the  novice  appli- 
cant iiequireTnents  specified  by  ED.  Otherwise,  check  "No." 

9.  Type  of  Submission.  Self-explanatory. 

I*.  Eiec^trve  Order  12372.  Check  "Yes"  if  the  application  is  subject  to 

'  by  Executive  Order  1 2372.  Also,  please  enter  the  month,  date, 

-  (4)  digit  year  (e.g.,  12/12/2000).  Applicants  should  contact 

:  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 

1  to  determine  whether  the  application  is  subject  to  the  State  in- 

tergo'  remmental  review  process.  Otherwise,  check  "No." 

11.  Propi  ised  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 
digit  year  (e.g.,  12/12/2000). 

12.  Hum^n  Subjects.  Check  "Yes"  at  "No".  If  research  activities  in- 
volvilg  human  subjects  are  not  planned  at  any  time  during  the  pro- 
posed project  period,  check  "No."  The  remaining  parts  of  item  12 
arc  tien  not  applicable. 

If  research  activities  involving  human  subjects,  whether  or  not  ex- 
empt {ht>m  Federal  regulations  for  the  protection  of  human  subjects, 
are  planned  at  «nv  time  dunng  the  proposed  project  period,  either  at 
the  a|i>licant  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Yes."  If  tl|  the  research  activities  are  desig- 
natedjto  be  exempt  under  the  regulations,  enter,  in  item  12a,  the  ex- 
emption number(s)  corresponding  to  one  or  more  of  the  six  exemption 
categories  listed  in  "Protection  of  Human  Subjects  in  Research" 
attacl^  to  this  form.  Provide  sufficient  information  in  the  applica- 
tion t^  allow  a  determination  that  the  designated  exemptions  in  item 
1 2a,  are  appropriate.  Provide  this  narrative  information  in  an  "Item 
12/PnDtection  of  Hnman  Subjects  Attachment"  and  insert  this  at- 
tachi^ent  immediately  following  the  ED  424  face  page.  Skip  the 
remaining  parts  of  item  12. 

Ifsoi^eorall  of  the  plaimed  research  activities  involving  human  sub- 
jects tre  covered  (nonexempt),  skip  item  1 2a  and  continue  with  the 
remai  ting  parts  of  item  12,  as  noted  below.  In  addition,  follow  the 
instnj  :tionsin  "Protectionof  Human  Subjects  in  Research"  attached 
to  tht  I  form  to  prepare  the  six-point  narrative  about  the  nonexempt 
activi  ies.  Provide  this  six-point  narrative  in  an  "Item  12/Protec- 


tion  of  Human  Subjects  Attachment"  and  insert  tUs  attachment 
immediately  following  the  ED  424  face  page. 

If  the  applicant  organization  has  an  approved  IMaMple  Project 
Assnrance  of  Compliance  on  file  with  the  Grants  Policy  and  Over- 
sight Staff  (GPOS),  U.S.  Department  of  Education,  or  with  the  Office 
for  Protection  from  Research  Risks  (OPRR),  National  Institutes  of 
Health,  U.S.  Department  of  Health  and  Human  Services,  that  covers 
the  specific  activity,  enter  the  Assurance  number  in  item  1 2b  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  1 2c.  This  date  must  be  no  earlier  dian  one  year 
before  the  receipt  date  for  which  the  application  is  submitted  and  must 
include  the  four  (4)  digit  year  (e.g.,  2000).  Check  the  type  of  IRB 
review  in  the  appropriate  box.  An  IRB  may  use  the  expedited  review 
procedureif  it  complies  with  the  requirements  of  34  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  application, 
enter  "Pending"  in  item  12c.  If  your  application  is  recommended/ 
selected  for  fiinding,  a  follow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organization  must  be  sent  to  and 
received  by  the  designated  ED  official  within  30  days  after  a  specific 
formal  request  from  the  designated  ED  official.  If  the  applicant  or- 
ganization does  not  have  on  file  with  GPOS  or  OPRR  an  approved 
Assurance  of  Compliance  that  covers  the  proposed  research  activity, 
enter  "None"  in  item  12b  and  skip  12c.  In  this  case,  the  applicant 
oiganization,  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  within  30  days  afier  a  specific  formal 
request  from  the  designated  ED  official  for  the  Assurance(s)  and  IRB 
certifications. 

13.  Project  Tide.  Enter  a  brief  descriptive  title  of  the  project.  Ifnnofe 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each  contributor  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate only  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  fiinding, 
use  totals  and  show  breakdown  using  same  categories  as  item  14. 

15.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative  must  be  on  file  in  the 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
the  authorized  representative.  Also,  in  item  I  Se,  please  enter  the  mondi, 
date,  and  four  (4)  digit  year  (e.g.,  1 2/1 2/2000)  in  the  date  signed  field. 


[  Paperwork  Harden  Statement  J 

According  to  the  Paperwork  Reduction  Act  of  199S,  no  persons  are 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  0MB  control  number.  The  valid  OMB  control 
number  for  this  information  collection  is  187S-0106.  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average 
between  I S  and  45  minutes  per  response,  including  the  time  to  review 
instructions,  search  existing  data  resources,  gather  the  data  needed, 
and  complete  and  review  the  information  collectioiL  If  yon  ha  ve  any 
comments  concerning  the  accuracy  of  the  estimate(s)  or  sugget- 
tions  for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  D.C.  20202-4651.  Ifyou  have  comments  or 
concerns  regarding  the  status  of  your  individual  submission  of  this 
form  write  directiy  to:  Joyce  I.  Mays,  Application  Control  Centei; 
U.S.  Department  of  Education,  7th  and  O  Streets,  S.W.  ROB-3,  Room 
3633,  V^hington, DC.  20202-4725. 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


I.  Instructions  to  Applicants  about  the  Narrative  In- 
formation tliat  Must  be  Provided  if  Researcli  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  marked  item  12  on  the  application  "Yes"  and 
designated  exemptions  in  12a ,  (all  research  activities 
are  exempt),  provide  suflicient  information  in  the  ap- 
plication to  allow  a  determination  that  the  designated 
exemptions  are  appropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  II.B.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct.  Provide  this  information  in  an 
''Item  12/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  12  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  "Item  12/Protection 
of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  die  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  State  if  the  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent. 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result. 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 


A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defmed  in  the  regulations. 

— Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects, 
Title  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— b  it  a  luman  subject? 

The  regulations  define  human  subject  as  "a  living  indi- 
vidual ab^ut  whom  an  investigator  (whether  professional 
or  student)  conducting  research  obtains  (1)  data  through 
interventipn  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable ptivate  information."  (1)  If  an  activity  involves 
obtaining^  information  about  a  living  person  by  manipu- 
lating thtk  person  or  that  person 's  environment,  as  might 
occur  H-Afn  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subject  is\met.  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity qftheisubject  is  or  may  be  readily  determined  by  the 
investigaipr  or  associated  with  the  information),  the  defi- 
nition ofkuman  subject  is  met.  [Private  information  in- 
cludes information  about  behavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  ha3  been  provided  for  specific  purposes  by  an  indi- 
vidual anl  which  the  individual  can  reasonably  expect 
will  not  I  e  made  public  (for  example,  a  school  health 
record).] 


B.  Exembtions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categories  of  exemptions  are  not  covered  by  the  regula- 
tions: 

(I)  Research  conducted  in  established  or  commonly  ac- 
cepted edi  icational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  research  on  die  ef- 
fectivene^  of  or  the  comparison  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 


(2)  Rese^h  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, unless:  (a)  information  obtained  is  recorded  in  such 
a  manner  that  human  subjects  can  be  identified,  directiy 
or  througl  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  the 
research  ^ould  reasonably  place  the  subjects  at  risk  of 
criminal  (^  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjects  are  children,  this  exemption  applies  only  to  re- 
search invfoMng  educational  tests  or  observations  of  pub- 


tic  behavior  when  the  investigatorfs)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  himian  sub- 
jects are  elected  or  appointed  public  officials  or  candidates 
for  public  office;  or  f»leral  statute(s)  require(s)  without  ex- 
cq)tion  that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  direcdy  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
{HtKedures  for  obtaining  benefits  or  services  under  diose 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  enviromnental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  i^Tproved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education  ^  RegulatioHsfor 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Stt^(GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  US.  Department  of  Educa- 
tion, Washington,  D.C.,  telephone:  (202)  708-8263,  and 
on  the  U.S.  Department  of  Education  'is  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
humansub.htm. 
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Public  reporting  burden  for  this  collection  of  infomiation  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  {a)-<e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 


Lines  1-11,  columns  (aHe):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provkjed,  show  the  total 
contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (aHe):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  anx)unt  to  be 
contributed  for  all  years  of  the  multi-year  project 
If  non-Federal  contributions  are  provided  for 
only  one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Information 

Pay  attention  to  applicable  orogram  soecifk: 

instructions,  if  attached. 

1.    ProvWe  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 


Line  12,  columns  (aHe):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Sectk?n  B  -  Budget  Summary 
Non-Federal  Funds 


3. 


If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  additfon,  enter  the 
estimated  amount  of  the  base  to  whk:h  the 
rate  is  applied,  and  the  total  indirect 
expense. 

If  applicable  to  this  program,  provkte  the  rate 
and  base  on  whk:h  fringe  benefits  are 
cateulated. 


If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  shoukJ  be  shown 
for  each  applicable  budget  category  on  lines  1- 
1 1  of  Section  B. 


Provide  other  explanatfons  or  comn>ents  you 
deem  necessary. 
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Application  N  irrative  Instructions 

Mandatory  Pa,  ',e  Limit  for  the 
Application  N  irrative 

The  narrativ  b  is  the  section  of  the 
application  wl  lere  you  address  the 
selection  critei  ia  used  by  reviewers  ini 
evaluating  the  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  35  pages,  using  the 
following  standards: 

(1)  A  page  i^  8.5"  x  11",  on  one  side 
only  with  1"  margins  at  the  top,  bottom 
and  both  sidesi 

(2)  You  must  double  space  (no  more 
than  three  linee  per  vertical  inch)  all 
text  in  the  application  narrative, 
including  title!,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs. 

If  you  use  a  iroportional  computer 
font,  you  may  lot  use  a  font  smaller 
than  a  12-point  font.  If  you  use  a  non- 
proportional  f(  int  or  a  typewriter,  you 
may  not  use  more  than  12  characters  per 
inch. 

The  page  limit  does  not  apply  to  the 
Application  fcr  Federal  Education 
Assistance  Fo^  (ED  424);  the  Budget 
Information  Firm  (ED  524)  and  attached 
itemization  of  costs;  the  other 
application  foims  and  attachments  to 
those  forms;  tl|e  assurances  and 
certifications;  or  the  one-page  abstract 
and  table  of  contents  described  below. 

If,  in  order  to  meet  the  page  limit,  you 
use  print  size,  spacing,  or  margins 
smaller  than  standards  specified  in  this 
notice,  your  amplication  will  not  be 
considered  foi  funding. 

Additional  Gu  idance 

Abstract 

The  narrativ  e  section  should  be 
preceded  by  a  one-page  abstract  that 
includes  a  short  description  of  the 
population  to  be  served  by  the  project, 
project  objectii^es,  and  planned  project 
activities. 

Tab7e  of  Contt  nts 

The  applica  ion  should  include  a 
table  of  contents  listing  the  parts  of  the 
narrative  in  the  order  of  the  selection 
criteria.  Be  su^  that  the  table  includes 
the  page  numbers  where  the  parts  of  the 
narrative  are  found. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  must  be  directly  related  to 
the  instructioi  lal  design  and  all  other 
project  compo  nents. 

Selection  Crit  iria 


The  narratiye 
aspects  of  the 


should  address  fully  all 
selection  criteria  in  the 


order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  Do 
not  include  resumes  or  curriculum  vitae 
for  project  personnel;  provide  position 
descriptions  instead.  Do  not  include 
bibliographies,  letters  of  support,  or 
appendices  in  your  application. 

Final  Application  Preparation 

Submit  three  copies  of  the 
application,  including  an  original  copy 
containing  an  original  signature  for  each 
form  requiring  the  signature  of  the 
authorized  representative.  Do  not  use 
elaborate  bindings  or  covers.  The 
appUcation  package  must  be  mailed  or 
hand-delivered  to  the  Application 
Control  Center  (ACC)  and  postmarked 
by  the  deadline  date. 

Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  such  collection 
displays  a  valid  OMB  control  number. 
The  valid  OMB  control  number  for  this 
information  collection  is  1885-0540 
(Exp.  12/31/2001).  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  80  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
DC  20202-4651. 

Ifyo  uhave  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5603,  Switzer 
Building,  Washington,  DC  20202-6510. 

Foreign  Language  Assistance  Program 

Grants  of  Local  Educational  Agencies 
(Program  Questions  and  Answers) 

Q.  How  will  the  Secretary  comply  with  the 
statutory  requirement,  set  out  in  Section 
7204(b)  of  the  Elementary  and  Secondary 
Education  Act,  to  give  special  consideration 
to  applications  that  describe  programs  that 
(1)  include  intensive  summer  foreign 
language  programs  for  professional 
development;  (2)  link  non-native  English 
speakers  in  the  community;  or  (3)  promote 
the  sequential  study  of  a  foreign  language  for 
students,  beginning  in  elementary  schools? 

A.  The  Secretary  has  established  a 
competitive  priority  to  comply  with  this 
statutory  requirement.  Under  that  priority, 
the  Secretary  awards  three  additional  points 
to  applications  that  propose  to  carry  out  or 


more  of  the  activities  specified  in  Section 
7204(b)  of  the  Act  in  a  particularly  effective 
way.  These  points  would  be  in  addition  to 
any  points  the  application  earns  under  the 
Selection  Criteria.  This  priority  is  set  out  in 
fiill  in  the  Application  Notice. 

Q.  How  can  an  applicant  promote  two-way 
language  learning? 

A.  Two-way  language  learning  is  promoted 
through  encouraging  intersaction  between 
non-native  English  speakers  and  foreign 
language  learners  in  an  instructional  setting 
for  purposes  of  facilitating  foreign  language 
acquisition.  Although  improvement  of  the 
English  language  sldlls  of  non-native  English 
speakers  is  a  desirable  ancillary  benefit  of  a 
project  that  utilizes  two-way  language 
teaming,  the  primary  focus  of  projects 
funded  under  the  Foreign  Language 
Assistance  program  must  be  on  foreign 
language  learning.  As  a  consequence,  funds 
received  under  the  Foreign  Language 
Assistance  program  should  not  be  used  to 
fund  English  language  instruction. 

Q.  What  is  the  definition  of  "elementary 
school"  or  "secondary  school"? 

A.  The  definitions  of  these  two  terms  are 
set  out  in  34  CFR  77.1(c).  The  term 
"elementary  school"  means:  "a  day  or 
residential  school  that  provides  elementary 
education,  as  determined  under  State  law." 
The  term  "secondary  school"  means:  "a  day 
or  residential  school  that  provides  secondary 
education  as  determined  under  State  law.  In 
the  absence  of  State  law,  the  Secretary  may 
determine,  with  respect  to  that  State,  whether 
the  term  includes  education  beyond  the 
twelfth  grade." 

Q.  What  is  the  State  or  LEA's  share  of  costs 
for  the  Foreign  Language  Assistance  program 
for  each  fiscal  year? 

A.  The  State  or  LEA's  share  is  50  percent. 
However,  a  waiver  may  be  granted  for  an 
LEA  if  the  Secretary  determines  that  the  LEA 
does  not  have  adequate  resources  to  pay  the 
non-Federal  share  of  the  cost  of  the  activities. 
(Section  7203(c),  20  U.S.C.  7513(c)).  The 
Education  Department  General 
Administrative  Regulations,  at  34  CFR  80.24, 
also  addresses  Federal  Cost  sharing 
requirements. 

Q.  How  does  an  LEA  apply  for  a  waiver  of 
the  non-Federal  share  of  costs? 

A.  The  Secretary  suggests  that  local 
educational  agencies — wishing  to  do  so — 
request  a  waiver  from  the  requirements  of 
Section  7203(c)  of  the  Act  as  a  part  of  their 
grant  application.  This  waiver  request  should 
include  information  that  will  assist  the 
Secretary  in  determining  whether  the  local 
educational  agency  seeking  a  waiver  "does 
not  have  adequate  resources  to  pay  the  non- 
Federal  share  of  the  costs  of  the  activities 
assisted  under  [the  Foreign  Language 
Assistance  program]."  (Section  7203(b)  of  the 
Act.  20  U.S.C.  7513(c)(2)). 

Q.  Under  this  program,  may  an  applicant 
propose  to  hire  foreign  language  teachers? 

A.  Yes,  program  funds  may  be  used  to  hire 
foreign  language  teachers. 

Q.  May  two  districts  apply  together  if  they 
are  already  working  together  in  an 
elementary  school  foreign  language  program? 

A.  Yes,  the  statute  does  not  prohibit  school 
districts  from  applying  together.  The 
requirements  on  group  applications  are  in  34 
CFR  75.127-75.129. 
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Q.  How  can  an  LEA  ensure  that  their 
proposed  program  design  will  lead  to  an 


enhanced  and  effective  foreign  language 
program? 


A.  An  LEA  may  consider  the  National  and 
State  foreign  language  content  standards 
when  designing  their  program. 
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I  he  appropriate  documents 
as  specified  below  for  the 


Foreign  Langua;  e  Assistance  Grant 


p  rofit  ] 


119, 


115 


pr>gram 


Section  I 

Evidence  of  c 
requirements  for 
enrolled  in  non: 
section  7116(h)(^) 
and  34  CFR  75 
below.)  Sec.  71 
designing  the 
is  made,  the  nee  i 
private  elementa  ry 
have  been  taken 
consultation  wi 
officials  and, 
such  children 
area  to  be  servec 
are  of  the  type 
levels  are  of  a 
programs  is  in 
consultation  wi 
officials 
participation  of 
comparable  to 
school  children 
(Authority:  20 


c  mpliance  with  the  Federal 
participation  of  students 
private  schools.  (See 
ofPublic  Law  103-382 

76.652,  and  76.656 
Applications.  "(2)  in 

for  which  application 
s  of  children  in  nonprofit 
and  secondary  schools 
into  account  through 
appropriate  private  school 
consistent  with  the  number  of 
eqrolled  in  such  schools  in  the 
whose  educational  needs 
whose  language  and  grade 
siinilar  type  to  those  which  the 
tepded  to  address,  after 

appropriate  private  school 
has  been  made  for  the 
luch  children  on  a  basis 
Uiat  provided  for  pubUc 


itii 


and ' 


provisi  an 


L  S.C.  7426(h)(2)) 


Section  75.119    Information  Needed  if 
Private  Schools  Pargicipate 

If  a  program  requires  the  applicant  to 
provide  an  opportunity  for  participation  of 
students  enrolled  in  private  schools,  the 
application  must  include  the  information 
required  of  subgrantees  under  34  CFR  76.656. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1880-0513.) 
(Authority:  20  U.S.C.  1221e-3{a}(l)) 

Section  76-652    Consultation  With 
Representatives  of  Private  School  Students 

(a)  An  applicant  for  a  subgrant  shall 
consult  with  appropriate  representatives  of 
students  eiuxjlled  in  private  schools  during 
all  phases  of  the  development  and  design  of 
the  project  covered  by  the  application, 
including  consideration  of: 

(1)  Which  children  will  receive  benefits 
under  the  project; 

(2)  How  the  children's  needs  will  be 
identified; 

(3)  What  benefits  will  be  provided; 

(4)  How  the  benefits  will  be  provided;  and 

(5)  How  the  project  will  be  evaluated. 
'  (b)  A  subgrantee  shall  consult  with 
appropriate  representatives  of  students 
erutjlled  in  private  schools  before  the 
subgrantee  makes  any  decision  that  affects 
the  opportunities  of  those  students  to 
participate  in  the  project. 

(c)  The  applicant  or  subgrantee  shall  give 
the  appropriate  representatives  a  genuine 


opportunity  to  express  their  views  regarding 
each  matter  subject  to  the  consultation 
requirements  in  this  section. 
(Authority:  20  U.S.C.  1221e-3(a)(l)) 

76.656    Information  in  an  Application  for  a 
Subgrant 

An  applicant  for  a  subgrant  shall  include 
the  following  information  in  its  application: 

(a)  A  description  of  how  the  applicant  will 
meet  the  Federal  requirements  ^or 
participation  of  students  enrolled  in  private 
schools. 

(b)  The  number  of  students  enrolled  in 
private  schools  who  have  been  identified  as 
eligible  to  benefit  under  the  program. 

(c)  The  number  of  students  eiu-olled  in 
private  schools  who  will  receive  benefits 
under  the  program. 

(d)  The  basis  the  applicant  used  to  select 
the  students. 

(e)  The  manner  and  extent  to  which  the 
applicant  complied  with  §  76.652 
(consultation). 

(f)  The  places  and  times  that  the  students 
will  receive  benefits  under  the  program. 

(g)  The  differences,  if  any,  between  the 
program  benefits  the  applicant  will  provide 
to  public  and  private  school  students,  and 
the  reasons  for  the  differences. 
(Authority:  20  U.S.C.  1221e-3(a)(l)) 

BILLING  CODE  4000-01-P 
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SECTION   II 

« 

Check  the  appropriate  box  below: 

•  There  are  no  eligible  nonprofit  private        Q 
schools  in  the  proposed  service  delivery 

area  that  wish  to  participate  in  the  project. 

•  One  or  more  eligible  nonprofit  private         Q 

schools  in  the  proposed  service  delivery 
area  wish  to  participate  in  the  project 
and  are  listed  on  the  enclosed  student 
Data  form. 

•  There  are  no  eligible  nonprofit  private        Q 

schools  in  the  proposed  service  delivery 
area. 
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OMB  Approval  No.  0348-0040 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  Is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
iristructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information,  sind  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  pr 
reducing  this  blirden,  to  the  OfTice  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0040).  Washington,  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Cc^in  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  t>e  case,  you  will  be  notified. 


As  the  duly  auwlorized  representative  of  the  applicant.  I  certify  that  the  applicant 


1.  Hds  the  legal  authority  to  apply  for  Federal  assistance 
an^  the  institutional,  managerial  and  financial  capability 
(in^uding  funds  sufficient  to  pay  the  norvFederal  share 
of  pm\ecA  cost)  to  ensure  proper  planning,  management 
ana  completion  of  the  project  descrit>ed  in  this 
application. 

2.  Wll  give  the  awarding  agency,  the  Comptivller  General 
ofjthe  United  States  and,  if  appropriate,  the  State, 
ttiipugh  any  authorized  representative,  access  to  and 
th4  right  to  examine  alt  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  W|l  establish  safeguards  to  prohibit  empkiyees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
coWHct  of  interest,  or  personal  gain. 

4.  Wtl  initiate  and  complete  ttie  work  within  the  applicable 
tine  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  W II  comply  with  the  Intergovemmental  Personnel  Act  of 
15(70  (42  U.S.C.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statijtes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (S  C.F.R.  900.  Subpart  F). 

6.  Whl    comply   with    alt    Federal   statutes    relating    to 
Indiscrimination.  These  include  but  are  not  limited  to: 

Trtle  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 

1  prohibits  discrimination  on  tie  basis  of  race,  color 

national   origin;    (b)   Titie    IX   of  the    Education 

sndments  of  1972.  as  amended  (20  U.S.C.  §§1681- 

),  and  1685-1686).  which  prohibits  discrimination  on 

I  basis  of  sex;  (c)  Section  504  of  ttie  Rehabilitation 


7. 


Act  of  1973,  as  amended  (29  U.S.C.  §794).  which 
prohibits  discrimination  on  the  basis  of  handicaps;  (d) 
ttie  Age  Discrimination  Act  of  1975,  as  amencjed  (42 
U.S.C.  §§6101-6107).  which  prohibits  discrimination 
on  ttie  basis  of  age;  (e)  ttie  Drug  Abuse  Office  and 
Treabnent  Act  of  1972  (P.L  92-255),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug 
abuse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  akxjhol  abuse  or 
ak»holism;  (g)  §§523  and  527  of  ttie  Public  Heattti 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of  akx>hol 
and  drug  abuse  patient  records;  (h)  Titie  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq.),  as 
amended,  relating  to  nondiscrimination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  being 
made;  and,  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Tifles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91-646)  which  provkle  for 
fair  and  equitable  ti«atment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

Will  comply,  as  applicable,  with  provisions  of  ttie 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
wtiich  limit  ttie  political  activities  of  emptoyees  whose 
principal  employment  activities  are  funded  in  wtiole  or 
in  part  with  Federal  funds. 


PrwkNia  Edttiort  Uaabto 


Authorized  for  Local  Reproduction 


SUiKterd  Form  424B  (R«v.  7-«7) 
PrmcrilMid  by  OMB  Circular  A-102 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7),  the  Copeland  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874).  and  the  Contract 
Wort(  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333).  regarding  lat>or  standards  for  federally-assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (0  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974.  as  amended  (P.L.  93-523); 
and,  (h)  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


WBI  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  natk>nal 
wikj  anti  scenic  rivers  system. 

Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§4698-1  et  seq.). 

Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  In  research,  development,  and 
related  activities  supported  by  ttiis  avrard  of  assistance. 

Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L.  89-544.  as  amended.  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
warm  blooded  animals  heW  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

Will  comply  wnth  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  in  cortstruction  or 
rehabilitation  of  residence  stnjctures. 

Will  cause  to  be  perfomied  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A-133, 
"Audits  of  States,  Local  Governments,  and  Non-Profit 
Organizations.* 

Will  comply  wm  all  applicable  requirements  of  all  other 
Federal  lav«,  executive  orders,  regulations,  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


TITLE 


DATE  SUBMITTED 


SUrtdard  Fonn  4248  (Rav.  7-97)  B«ck 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest  Applicants 
should  alsb  review  the  instructions  tor  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying.'  and  34  CFR  Part  85. 
•Government-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Workplace 
(Grants)."  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  wiB  be  placed  when  the 
Departmelit  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperatiye  agreement 


1.  LOBBYING 


As  requirald  by  Section  1352.  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82.  for  persons  entering  into  a 
grant  or  cooperative  agreennent  over  $100,000.  as  defined  at 
34  CFR  P»rt  82,  Sections  82.105  and  82.110,  the  applicant 
certifies  ttat 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  ot  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
connectioA  with  the  making  of  any  Federal  grant  the  entering 
into  of  any  cooperative  agreement  and  the  extension,  continu- 
atnn.  renOwal.  amendment  or  modificatkxi  of  any  Federal 
grant  or  cOoperatIv*  agreement; 

(b)  If  any  iunds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  infkjendng  or 
attempting  to  influence  an  offtear  a  emptoyee  of  any  agency,  a 
MemtMr  of  Congress,  an  oflteer  or  emptoyee  of  Congress,  or 
an  emptoyee  of  a  Member  of  Congress  in  connectton  with  this 
Federal  giant  or  coopefath«  agreement,  the  undersignad  shal 
completa  »nd  submit  Standard  Form  -  LLL,  'Disctosure  Fonn  to 
Report  Lobbying,"  in  accordance  with  Ks  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certificatior)  be  included  in  the  award  documents  for  al 
subawardo  at  aH  tiers  (including  subgrants.  contracts  urider 
grants  and  cooperative  agreements,  and  subcontracts)  and 
that  all  subredpients  shall  certify  and  disctose  accordingly. 


(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal.  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certlficatton;  and 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPON^IBUTY  MATTERS 

As  required  by  Executive  Order  12S49.  Debanrwnt  and 
Suspension,  and  implementad  at  34  CFR  Part  85,  for  prospec- 
tive partidpants  in  primary  covered  transacttoiw,  as  defirted  at 
34  CFR  Part  85.  Secttons  85.105  and  85.110— 

A.  The  abplkant  certifies  that  it  and  its  principals: 

(a)  Are  nit  presently  debairod,  suspended,  proposed  for 
debanneat  declared  inelgible,  or  voluntarily  excluded  from 
covered  tansactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  appica- 
tton  baan  eonvcted  of  or  h«l  a  dvll  M»g«n«« 'WKlwwl 
against  tDem  for  commisston  of  fraud  or  a  criminal  cffansa  in 
connacHqn  with  obtaining,  attempting  to  obtain,  or  petfonning  a 
pubic  (F4darai,  State,  or  tocaQ  transadton  or  condact  under  a 
pubic  transaction;  vtoMton  of  Federal  or  State  antitrust 
statutes  br  commission  of  embezzlement  theft,  forgery, 
bribery,  f olsificatton  or  destructnn  of  records,  making  false 
statemenls.  or  receiving  stolen  property; 


(d)  Have  not  within  a  three-year  period  preceding  this  applicatton 
had  one  or  more  public  transaction  (Federal.  State,  or  tocaQ 
temiinated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unat>le  to  certify  to  any  of  ttte  atata- 
ments  in  this  certificatnn,  he  or  she  shal  attach  an 
explanatton  to  this  appltoatna 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85.  Sut>part  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Secttons  85.605  and  85.610  - 

A.  The  applicant  certifies  that  K  will  or  wW  continue  to  provkle  a 
dnjg-free  workptaca  by. 

(a)  Publishing  a  statenient  notifying  emptoyees  that  the  unlawful 
manufacture,  distributton,  dispensing,  possesston,  or  use  oH  a 
controlled  sut>stance  is  prohibited  In  the  grantee's  workplace  artd 
specifying  ttw  acttons  that  wil  be  taken  against  employees  for 
violatton  of  such  prohibition; 

(b)  Establishing  an  or>^)oing  drug-free  awarenesa  program  to 
inform  emptoyees  about 

(1)  The  dangers  of  drug  abuse  in  the  woricplace; 

(2)  The  grantee's  poUcy  of  maintaining  a  drug-free  workplace; 

(3)  Any  avaHeble  drug  counseling,  rehablMatton,  and  emptoyee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  emptoyees  for  dnig 
abuse  vtoiations  occurring  in  tfw  workplace; 

(c)  Making  it  a  requirement  ttiat  each  emptoyee  to  be  engaged  In 
the  performarKe  of  ttw  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  emptoyee  in  the  statement  required  by  para- 
graph (a)  that  as  a  coridltion  of  emptoyment  urKler  the  grant  the 
emptoyee  wil: 

(1)  Abide  by  ttw  terms  of  ttw  statement;  and 

(2)  Nottfy  ttw  employer  in  writing  of  his  or  her  convictton  for  a 
violatton  of  a  crimirwl  drug  statute  occurring  in  ttw  workplace  no 
later  ttian  five  calendar  days  after  such  convtotion; 
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(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provide  notice,  including  position 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  Regional  Office  Building  No.  3),  Washington,  DC  20202- 
4248.  Notice  shall  include  the  identification  number(s)  of  each 
affected  grant; 

(0  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  em- 
ployee, up  to  and  including  terminatk>n,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug 
abuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  k>cal  health,  law  enforcement,  or 
other  appropriate  agency: 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementatton  of  paragraphs 
(a),  (b),  (c).  (d).  (e).  and  (0- 

B.  The  grantee  may  insert  in  the  space  provided  bek>w  the  site(s) 
for  the  performarKe  of  work  done  in  connection  with  the  specific 
grant 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610- 

A.  As  a  conditon  of  the  grant  I  certify  that  I  wiU  not  engage  in  the 
unlawful  manufacture,  distribution,  dispensir>g,  possesskxi,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  dnjg  offense  resulting  from  a 
violatkjn  occuning  during  the  conduct  W  any  grant  activity.  I  virill 
report  the  convrction,  in  writing,  within  10  calendar  days  of  the 
conviction,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Educatton,  400  Maryland  Avenue.  S.W.  (Room 
3652,  GSA  Regional  Office  BuiWing  No.  3),  Washington,  DC 
20202-4248.  Notice  shall  include  the  Wentificatfon  number<s)  of 
each  affected  grant. 


Check  [  ]  if  there  are  workplaces  on  file  that  are  not  identified 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applfcant  wiH  comply  with  the  above  certifieatiorts. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 


12/96 
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Certification  Regarding  Debarment,  Suspension,  ineiigibility  and 
Voiuntary  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certificatiort  is  required  by  me  Department  of  Education  regulations  Imptementlnfl  Executive  Order  12549.  Debarment  and  Suspension.  34  CFR 
Part  85.  for  all  l*wer  tier  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85.110. 


Instructions  for  Certification 

1.  By  signing  srtd  submitting  this  proposal,  the  prospective  lower  tier 
participant  is  providing  the  certification  set  out  bekw. 

2.  The  certificaiion  in  this  dause  is  a  material  representation  of  fact 
upon  v»hich  reliance  was  placed  wtwn  this  transaction  was  entered 
into.  If  M  is  latef  determined  that  the  prospective  lower  tier  participant 
linov»ingly  rer>d«red  an  erroneous  certification,  in  addition  to  other 
remedies  avail*le  to  the  Federal  Government,  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  available 
remedies.  Inclu0ir>g  suspension  and/or  debarment. 

3.  The  prospective  lower  tier  participanf  shall  provide  immediate 
written  rwtice  to  the  person  to  which  this  proposal  is  submitted  if  at 
any  time  the  prospective  lower  tier  participant  teams  that  Its  certifica- 
tion was  errone^s  wtien  sul)mitted  or  has  t)ecome  erroneous  tiy 
reason  of  changed  circumstances. 

4.  The  tenns  'qovered  transaction,'  'debaned.'  "suspended.' 
Tnettglble,'  Tovtifer  tier  covered  transaction.'  'participanl.' '  person,' 
■primary  covered  transaction,' '  principal.'  'proposal,'  and  \oluntarily 
excluded."  as  used  In  this  clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  rules  Implementing  Executive 
Order  12549.  You  may  contact  the  person  to  which  this  proposal  is 
submitted  for  assistance  In  obtaining  a  copy  of  those  regulations. 

5.  The  prospedtive  lower  tier  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered 
into,  it  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction . 
with  a  person  v#io  is  debarred,  suspended,  declared  ineligfele,  or 
voluntarily  exdvded  from  participation  in  this  covered  transaction, 
untess  authorized  by  the  department  or  agency  with  which  this 
transaction  oridnated. 


6.  Ttte  prospective  lower  tier  participant  further  agrees  by  sulxnitting 
this  proposal  that  rt  wiH  include  the  clause  titied  'Certification  Regarding 
Det)arment,  Suspension,  Ineligibility,  atHJ  Voluntary  ExdusiorvLower 
Tier  Covered  Transactions,'  without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations  for  lower  tier  covered 
traraactiortt. 

7.  A  partidpant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower  tier  covered  transaction  that  It  is 
not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the 
covered  transaction,  unless  it  kr>ows  that  the  certification  is  errDrteous. 
A  participant  may  decide  the  method  and  frequerKy  by  wtilch  it 
determines  the  eligibility  of  Its  principals.  Each  partidpant  riuiy  tMJt  is 
not  required  to,  check  the  Nonprocurement  List 

8.  Nothirtg  contained  in  the  foregoir>g  shaH  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The  krK>wledge  and  information  of 
a  partidpant  is  not  required  to  exceed  that  which  is  rK>rm8lly  possessed 
by  a  prudent  person  in  the  ordinary  course  of  busir^ess  dealings. 

9.  Except  for  transactions  authorized  under  paragraph  5  of  these 
instrxidiorts,  if  a  partidpant  in  a  covered  transaction  krK>wir>gly  enters 
into  a  tower  tier  covered  transaction  with  a  person  wty>  is  suspended, 
debarred,  ineligible,  or  voluntarily  exduded  from  partidpation  in  this 
transaction,  in  addition  to  other  remedies  available  to  the  Federal 
Govemment,  the  department  or  agency  with  wtiich  this  transadion 
originated  may  pursue  avaHabie  remedies,  induding  suspension  and/or 
debarment 


Ccrtlflcation 

(1)  The  iKospective  lower  tier  partk:ipant  certifies,  by  submisston  of  this  proposal,  that  neither  it  nor  Its  prindpals  are  presently  debarred. 
suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntarily  exduded  from  partidpation  in  this  transaction  by  any  Federal 
depeftmeni  or  agency. 

(2)  Whe^  the  prospective  tower  tier  partidpant  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective  partidpant  shall 
attach  an  explanation  to  this  proposal. 


NAME  OF  >  PPLICANT 


PRUNED  N>  ME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURI 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


DATE 


ED  60-0014,  9  90  (Replaces  GCS-009  (REV.12y88),  which  is  obsolete) 
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Disclosure  of  Lobbying  Activities 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure) 


Af^roved  by  OMB 
0348-0046 


1.    Type  of  Federal  Action: 

a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 

2.    Status  of  Fed 

a.  bid/ol 

b.  initial 

leral  Action: 

Ter/2^1ication 
award 
iward 

3.    Report  Type: 

a.  initial  filing 

b.  material  change 

c.  post-2 

For  material  change  only: 
Year                quarter 
Date  of  last  report 

4.    Name  and  Address  of  Reporting  Entity: 

Prime                 Subawardee 

Tier            .  if  Known: 

Congressional  District,  if  known: 

5.    If  Reportmg  Entity  in  No.  4  is  Subawardee,  Enter 

Name  and  Address  of  Prime: 

Congressional  District,  if  known: 

6.  Federal  Department/Agency: 

7.  Federal  Prog 
CFDA  Number,  \ 

ram  Name/Descriptton: 

f  applicable: 

8.  Federal  Action  Number,  if  known: 

9.  Award  Amount,  if  known:                           ^ 
$ 

10.  a.  Name  and  Address  of  I.obbying  Registrant 

(if  individual,  last  name,  first  name.  MI): 

b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name,  MI): 

11.  InforraatioB  requested  through  thb  form  is  auttaorized  by 
title 31  U.S.C.  section  1352.  Thb  dbclosore ofiobbying 
activities  u  a  material  representation  of  fact  upon  which 
reliance  was  placed  by  the  tier  above  when  thb  transaction 
was  made  or  entered  into.  Thb  disclosure  b  required 
pursuant  to  31  U.S.C.  1352.  Thb  information  will  be  reported 
to  the  Congress  semi-annually  and  will  be  avaihible  for  public 
inspection.  Any  person  who  faib  to  file  the  required 
dbclosure  shall  be  subject  to  a  civil  penalty  of  aot  less  than 
$10,000  and  not  more  tiian  S100,000  for  each  such  fiiilure. 

SiEuature: 
Print  Name: 

Title: 

Telephone  No.:                               Date: 

Authorized  for  Local  Reproduction 
SUndard  Form  -  LLL  (Rev.  7-97) 

t 
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IN  iTRUCTIONS  TOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACnVITIES 

This  disclostre  form  shall  be  completed  by  die  reporting  entity,  whether  subawardee  or  jMime  Federal  recipient,  at  die 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section 
1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencing 
or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in  connection  widi  a  covered  Federal  action.  Complete  all  items  diat  apply  for  bodi 
the  initial  filing  and  material  change  report  Refer  to  die  implementing  guidance  published  by  die  Office  of  Management  and 
Budget  for  additional  infonnation. 

1 .  Identify  die  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  die 
outbome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Id^itify  die  appropriate  classificatiOT  of  diis  report.  If  diis  is  a  followup  report  caused  by  a  material  change  to  die 
infbrmation  previously  reported,  enter  die  year  and  quarter  in  which  die  change  occurred.  Enter  die  date  of  die  last 

iously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

Enier  die  full  name,  address,  city.  State  and  zip  code  of  die  reporting  entity.  Inchide  Congressional  District,  if 
kn(  ►wn.  Check  die  appropriate  classification  of  die  reporting  entity  tiiat  designates  if  it  is,  w  expects  to  be,  a  iMime  or 
sul  award  recipient.  Identify  die  tier  of  die  subawardee,  e.g.,  die  first  subawardee  of  die  prime  is  die  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

If  iie  organization  filing  die  report  in  item  4  checks  "Subawardee,"  dien  enter  die  full  name,  address,  city.  State  and 
zip  code  of  the  prime  Federal  recipient.  Inchide  Congressional  District,  if  known. 

.'  the  name  of  the  federal  agency  making  the  award  or  loan  commitment  Include  at  least  (me  (vganizational  level 
bejow  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

Enter  die  Federal  program  name  or  description  for  die  covered  Federal  action  (item  1).  If  known,  enter  die  full 
C^alog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
co^imitments. 

E^er  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  I  (e.g., 
Request  for  Proposal  (RFP)  number;  Invitations  for  Bid  (IFB)  number,  grant  announcement  number;  die  contract, 
grant,  or  loan  award  number;  the  application/proposal  control  number  assigned  by  the  Federal  agoicy).  Included 
prefixes,  eg.,  "RFP-DE-90-001.'' 


5. 

6. 

7. 


9. 


10. 


pi 


For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  die 
Federal  amount  of  the  award/loan  commitment  for  die  fsime  entity  identified  in  item  4  or  S. 


11. 


Enter  die  fiill  name,  address,  city.  State  and  zip  code  of  die  k>bbying  registrant  under  the  Lobbying  Disckisure  Act 
199S  engaged  by  the  repcMting  entity  identified  in  item  4  to  influence  die  covatd  Federal  action. 

Enter  the  M\  names  of  die  individual(s)  performing  services,  and  inchide  full  address  if  diffisrent  tmm  10(a). 


of 

(b. 

En  ter  Ltex  Name,  First  Name,  and  Middle  .Initial  (MI). 

n  B  certifying  official  shall  sign  and  date  the  fbnn,  print  his/her  name,  title,  aid  telephone  number. 


Acconliiig  td  the  Paperworic  Reductioa  Act,  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  information  unless  it  displays 
a  valid  OMB  control  Number.  The  valid  0MB  control  number  for  this  information  coUectioo  is  OMB  No.  0348-0046.  Public  reporting 
burden  for  d^  collection  of  infonnatioa  is  estimated  to  average  10  minutes  per  response,  including  time  for  reviewii^  instructions, 
searching  ocj^ing  data  sources,  gathering  and  nuintainmg  die  data  needed,  and  completing  and  reviewing  the  collection  of  information. 
Send  commits  regarding  the  burden  estimate  or  any  odwr  aspect  of  Has  collection  of  information,  inchiding  suggestions  for  reducing  diis 
burden,  to  Ht  Office  of  Management  and  Budget,  Paperwodi  Reduction  Proiect  (0348-0046),  Washington,  DC  20503 
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0MB  Control  No.  1801-0004  (E;q>.  8/31/2001) 
NOTTICE  TO  ALL  APPUCANTS 


The  purpose  of  this  enclostire  is  to  inform  you  about  a 
new  provisi<Hi  in  the  Departmeiu  of  Education's 
General  Education  Provisions  Act  (GEPA)  that  appUes 
to  applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving  America's  Schools 
Act  of  1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  :q>plicants  for  new  grant 
awards  under  this  program.  ALL  APHJCANTS 
FOR  NEW  AWARDS  MUST  INCLUDE 
INFORMATICS  IN  THEIR  APPUCATIONS  TO 
ADDRESS  THIS  NEW  PROVISION  IN  ORDER 
TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  description  only  for  projects 
or  activities  Aat  it  carries  out  with  funds  reserved  for 
State-level  uses.  In  addition,  local  school  districts  or 
other  eligible  applicants  that  s^^ly  to  the  State  for 
funding  need  to  provide  this  description  in  their 
applicaticMis  to  the  State  for  fimding.  The  State  would 
be  responsible  for  ensuring  that  the  school  district  or 
other  local  entity  has  submitted  a  sufficient  section  427 
statement  as  described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  ftmds  (other 
than  an  individual  person)  to  include  in  its  application 
a  description  of  the  steps  the  q>plicant  proposes  to  take 
to  ensure  equitable  access  to,  and  participation  in,  its 
Federally-assisted  program  for  students,  teachers,  and 
other  program  beneficiaries  with  special  needs.  This 
provision  allows  applicants  discretion  in  developing  the 
required  description.  The  statute  highlights  six  types 
of  barriers  that  can  impede  equitable  access  or 
participation:  gender,  race,  national  origin,  color, 
disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc.  from  such  access 
or  participation  in.  the  Federally-funded  project  or 
activity.  The  description  in  your  application  of  steps 
to  be  taken  to  overcome  these  barriers  need  not  be 
lengthy;  you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address  those  barriers 


that  are  a{^licable  to  your  circumstances.  In  addition, 
the  information  may  be  provided  in  a  single  narrative, 
or,  if  appropriate,  may  be  discussed  in  connection  with 
related  topics  in  the  application. 

Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statutes,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  funds  address  equity  concerns  that  may  affect 
the  ability  of  certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to  high 
standards.  Consistem  with  program  requirements  and 
its  ai^roved  application,  an  applicant  may  use  the 
Federal  Amds  awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  the  Requiranent  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  widi  Section  427. 

(1)  An  applicant  that  proposes'  to  carry  out  an 
adult  literacy  project  serving,  among  others, 
adults  widi  limited  English  proficiency,  might 
describe  in  its  application  how  it  intends  to 
distribute  a  brochure  about  the  proposed  project  to 
such  potential  participants  in  their  native 
language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use  might 
describe  bow  it  will  make  the  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
blind. 

(3)  An  applicaitt  that  proposes  to  carry  out  a 
model  science  program  for  secondary  students  and 
is  concerned  that  girls  may  be  less  likely  than 
boys  to  enroll  in  the  course,  might  indicate  how  it 
intends  to  conduct  'outreach*  efforts  to  girls,  to 
encourage  their  enrollment. 

We  recognize  that  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equity  of  access 
and  participation  in  their  grant  programs,  and  we 
appreciate  your  cooperation  in  reqxnding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete.this  information  cdlection  is  estimated  to  vary  frtMn  1  to  3  hours  per  reqxmse,  with 
an  average  of  1 .5  hours,  including  the  time  to  review  instructions,  search  existing  data  resources,  gather  and  mainuin  ' 
the  data  needed,  and  complete  and  review  the  information  collecti(Hi.  If  you  have  any  comments  conceming  the 
accuracy  of  the  time  estimate(s)  or  suggestions  for  improving  this  form,  please  write  to:   U.S.  Department  of 
Education,  Washington,  DC  20202^id5 1 .  •' 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 
RIN  101&-AF91 

Subsistence  Management  Regulations 
for  Public  l^nds  in  Alaska,  Subpart  C 
and  Subpart  D — 2001  Subsistence 
Taldng  of  Fish  and  Wildlife  Regulations 

AGENCY:  Forest  Service,  Agriculture;  and 
.Fish  and  Wildlife  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  regulations  for  seasons,  harvest 
limits,  methods,  and  means  related  to 
taking  of  fish  and  shellHsh  for 
subsistence  uses  during  the  2001 
regulatory  year.  The  rulemaking  is 
necessary  because  Subpart  D  is  subject 
to  an  annual  public  review  cycle.  When 
final,  this  rulemaking  will  replace  the 
fish  and  shellfish  regulations  (Subpart 

D,  Sections .26  and  .27)  included  in 

the  "Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
Subparts  A,  B,  C,  and  D,  Redefinition  To 
Include  Waters  Subject  to  Subsistence 
Priority,  Final  Rule"  which  expire  on 
February  28,  2001.  This  rule  would  also 
amend  the  Customary  and  Traditional 
Use  Determinations  of  the  Federal 

Subsistence  Board  (Section .24  of 

Subpart  C). 

DATES:  The  Federal  Subsistence  Board 
must  receive  your  written  public 
comments  and  proposals  to  change  this 
proposed  rule  no  later  than  March  27, 
2000.  Federal  Subsistence  Regional 
Advisory  Councils  (Regional  Councils) 
will  hold  public  meetings  to  receive 
proposals  to  change  regulations 
contained  in  this  proposed  rule  from 
February  15-March  27,  2000,  at  various 
locations  in  Alaska.  See  SUPPLEMENTARY 
INFORMATION  for  additional  information 
on  meetings. 

ADDRESSES:  You  may  submit  v^rritten 
comments  and  proposals  to  the  Office  of 
Subsistence  Management,  1011  E.  Tudor 
Road,  Anchorage,  Alaska  99503.  See 
SUPPLEMENTARY  INFORMATION  for  meeting 
locations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention:  Thomas  H.  Boyd,  Office  of 
Subsistence  Management;  (907)  786- 
3888.  For  questions  specific  to  National 
Forest  System  lands,  contact  Ken 


Thompson,  Regional  Subsistence 
Program  Manager,  USDA,  Forest 
Service,  Alaska  Region,  (907)  271-2540. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Locations  and  Written 
Comment  Procedures 

The  Federal  Subsistence  Board 
(Board)  will  hold  meetings  on  this 
proposed  rule  at  the  following  locations 
in  Alaska: 

North  Slope  Regional  Council,  Barrow: 

February  17,2000. 
Eastern  Interior  Regional  Council, 

Fairbanks:  February  21,  2000. 
Western  Interior  Regional  Coimcil, 

Fairbanks:  February  21,  2000. 
Seward  Peninsula  Regional  Council, 

Unalakleet:  February  22.  2000. 
Northwest  Arctic  Regional  Council, 

Kotzebue:  February  29,  2000. 
Southcentral  Regional  Council,  Kenai: 

March  1,  2000. 
Southeast  Regional  Council,  Douglas: 

March  13,  2000. 
Kodiak/ Aleutians  Regional  Council, 

Anchorage:  March  21,  2000. 
Yukon-Kuskokwim  Delta  Regional 

Council,  Nunapitchuk:  March  21, 

2000. 
Bristol  Bay  Regional  Council. 

Dillingham:  March  24,  2000. 

We  will  publish  notice  of  specific 
dates,  times,  and  meeting  locations  in 
local  and  statewide  newspapers  prior  to 
the  meetings.  We  may  need  to  change 
locations  and  dates  based  on  weather  or 
local  circumstances.  The  amount  of 
work  on  each  Regional  Council's  agenda 
will  determine  the  length  of  the 
Regional  Council  meetings.  We  will 
compile  and  distribute  for  additional 
public  review  during  April  2000  the 
written  proposals  to  chemge  Subpart  D 
fish  and  shellfish  regulations  and 
customary  and  traditional  use 
determinations  in  Subpart  C.  A  30-day 
public  comment  period  will  follow 
distribution  of  the  compiled  proposal 
packet.  We  will  accept  written  public 
comments  on  distributed  proposals 
during  the  public  comment  period.  You 
may  present  comments  on  published 
proposals  to  change  fish  and  shellfish 
cuid  customary  and  traditional  use 
determination  regulations  relative  to 
fish  and  shellfish  to  the  Regional 
Councils  at  their  fall  meetings; 
locations,  dates,  and  times  to  be 
announced.  The  Board  will  deliberate 
and  take  final  action  on  proposals 
received  that  request  changes  to  this 
proposed  rule  at  a  public  meeting  to  be 
held  in  Anchorage  during  December 
2000. 

Providing  the  following  information 
will  facilitate  the  Board's  review  of  your 
comments  and  proposals:  (a)  Your 


name,  address,  and  telephone  niunber; 
fb)  The  section  and/or  paragraph  of  the 
proposed  rule  for  which  your  change  is 
being  suggested;  (c)  A  statement 
explaining  why  the  change  is  necessary; 

(d)  The  proposed  wording  change;  and 

(e)  Any  additional  information  you 
believe  will  help  the  Board  in 
evaluating  your  proposal.  Proposals  that 
fail  to  include  the  above  information,  or 
proposals  that  are  beyond  the  scope  of 

authorities  in  § .24,  Subpart  C,  and 

§§_.26  and  _.27,  Subpart  D,  may  be 
rejected.  The  Board  may  defer  review 
and  action  on  some  proposals  if 
workload  exceeds  work  capacity  of  staff. 
Regional  Councils,  or  Board.  These 
deferrals  will  he  based  on 
recommendations  of  the  affected 
Regional  Council  staff  members  and  on 
the  basis  of  least  harm  to  the  subsistence 
user.  Proposals  should  be  specific  to 
customary  and  traditional  use 
determinations  or  to  subsistence  fish 
and  shellfish  seasons,  harvest  limits, 
and/or  methods  and  means. 

Public  Review  Process — Regulation 
Comments,  Proposals,  and  Public 
Meetings 

This  proposed  rule  will  also  be 
available  for  review  through  the  Office 
of  Subsistence  Management's  home 
page  at  http://www.r7.fws.gov/asm/ 
home.html.  You  may  submit  written 
comments  or  proposed  regulation 
changes  in  uTiting  to  the  address 
identified  at  the  beginning  of  this 
rulemaking  by  March  27.  2000.  You  may 
also  present  comments  or  proposals  at 
Regional  Council  meetings  to  be  held 
February  17-March  24.  2000.  Proposals 
may  also  be  submitted  electronically  to 
Bill Knauer@fws.gov. 

Following  public  distribution  of 
proposals  for  changes  to4he  2001 
proposed  regulations,  we  will  provide  a 
comment  period  to  allow  public  review 
of  those  proposals  that  will  be 
considered  by  the  Board.  We  will  also 
hold  a  second  series  of  Regional  Council 
meetings  in  September  and  October 
2000  to  assist  the  Regional  Councils  in 
developing  recommendations  to  the 
Board.  You  may  submit  written 
comments  on  those  proposals  to  the 
U.S.  Fish  and  Wildlife  Service  before 
conclusion  of  the  comment  period, 
which  is  presently  scheduled  to  end  on 
May  31.  2000.  The  Board  will  discuss 
and  evaluate  proposed  changes  to  this 
rule  during  a  public  meeting  scheduled 
to  be  held  in  Anchorage.  December 
2000.  You  may  provide  additional  oral 
testimony  on  specific  proposals  before 
the  Board  at  that  time. 
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Background 

Title  Vni  odthe  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  t  le  Secretary  of  the  Interior 
and  the  Secre  ary  of  Agriculture 
(Secretaries)  i  nplement  a  joint  program 
to  grant  a  pref  srence  for  subsistence 
uses  of  fish  an  d  wildlife  resources  on 
public  lands,  inless  the  State  of  Alaska 
enacts  and  im  ilements  laws  of  general 
applicability  t  lat  are  consistent  with 
ANILCA  and  1  hat  provide  for  the 
subsistence  d(  finition,  preference,  and 
participation  :  pecified  in  Sections  803, 
804.  and  805  (if  ANILCA.  The  State 
implemented  k  program  that  the 
Department  of  the  Interior  previously 
foimd  to  be  ct^sistent  with  ANILCA. 
However,  in  December  1989,  the  Alaska 
Supreme  Couit  ruled  in  McDowell  v. 
State  ofAlasIm  that  the  rural  preference 
in  the  State  su  bsistence  statute  violated 
the  Alaska  Copstitution.  The  Court's 
ruling  in  McDbwell  required  the  State  to 
delete  the  rur«  1  preference  from  the 
subsistence  statute  and,  therefore, 
negated  State  <  ;ompliance  with  ANILCA. 
The  Court  sta^  ed  the  effect  of  the 
decision  until  July  1,  1990. 

As  a  result  c  f  the  McDowell  decision, 
the  Departmei  it  of  the  Interior  and  the 
Department  oi  Agriculture 
(Departments)  assumed  on  July  1.  1990, 
responsibility  for  implementation  of 
Title  VIII  of  A  OILCA  on  public  lands. 
On  June  29,  1<  90.  the  Temporary 
Subsistence  M  anagement  Regulations 
for  Public  Lan  Is  in  Alaska  were 
published  in  t  le  Federal  Register  (55 
FR  27114-271 70).  Consistent  with 
Subparts  A,  B,  and  C  of  these 
regulations,  the  Departments  established 
a  Federal  Sub<  istence  Board  to 
administer  the  Federal  subsistence 
management  program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretaj  y  of  the  Interior  with 
concurrence  o  the  Secretary  of 
Agriculture;  tl  e  Alaska  Regional 
Director.  U.S.  "ish  and  Wildlife  Service; 
the  Alaska  Rej  ional  Director,  U.S. 
National  Park  service;  the  Alaska  State 
Director,  U.S.  Bureau  of  Land 
Management;  he  Alaska  Area  Director, 
U.S.  Bureau  of  Indian  Affairs;  and  the 
Alaska  Region  il  Forester,  USDA  Forest 
Service. 

The  "Subsis  tence  Management 
Regulations  fo  •  Public  Lands  in  Alaska; 
Final  Rule"  was  published  in  the 
Federal  Register  (57  FR  22940-22964) 
on  May  29,  19  )2.  In  a  lawsuit 
consolidated  vrith  Alaska  v.  Babbitt, 
plaintiff  Katie  ohn  challenged  these 
rules,  arguing  hat  navigable  waters  are 
properly  inclu  led  within  the  definition 
of  "public  lan(  s"  set  out  in  ANILCA. 


The  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  subsequently  held: 
"[T]he  definition  of  public  lands 
includes  those  navigable  waters  in 
which  the  United  States  has  an  interest 
by  virtue  of  the  reserved  water  rights 
doctrine."  Alaska  v.  Babbitt,  72  F.3d  at 
703-704.  In  the  course  of  its  decision, 
the  Ninth  Circuit  also  directed:  "[T]he 
Federal  agencies  that  administer  the 
subsistence  priority  are  responsible  for 
identifying  those  waters."  Id.  at  704.  As 
a  result,  following  publication  of  a 
proposed  rule  (62  FR  66126)  on 
December  17,  1997,  we  published  a  final 
rule  (Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
Subparts  A,  B,  C,  and  D,  Redefinition  To 
Include  Waters  Subject  to  Subsistence 
Priority.  Final  Rule,  64  FR  1276)  on 
January  8, 1999,  that  conformed  the 
Federal  subsistence  management 
regulations  to  the  Ninth  Circuit's  ruling. 

Through  the  Board,  these  agencies 
have  participated  in  development  of 
regulations  for  Subparts  A,  B,  and  C, 
and  the  annual  Subpart  D  regulations. 
All  Board  members  have  reviewed  this 
proposed  rule  and  agree  with  its 
substance.  Because  this  proposed  rule 
relates  to  public  lands  managed  by  an 
agency  or  agencies  in  both  the 
Departments  of  Agriculture  and  the 
Interior,  identical  text  would  be 
incorporated  into  36  CFR  part  242  and 
50  CFR  part  100. 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B,  and  C  (unless 
otherwise  amended)  of  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska.  50  CFR  100.1  to  100.23 
and  36  CFR  242.1  to  242.23.  remain 
effective  and  apply  to  this  rule. 
Therefore,  all  definitions  located  at  50 
CFR  100.4  and  36  CFR  242.4  apply  to 
regulations  found  in  this  subpart. 

Applicable  Waters 

We  published  regulations  in  the 
Federal  Register  January  8.  1999,  (64  FR 
1276)  that  identified  those  waters  where 
a  Federal  reserved  water  right  exists. 
These  regulations  would  not  change 
those  areas  of  applicability. 

Federal  Subsistence  Regional  Advisory 
Councils 

Pursuant  to  the  Record  of  Decision. 
Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
April  6, 1992,  and  the  Subsistence 
Management  Regulations  for  Federal 
Public  Lands  in  Alaska,  36  CFR  242.11 
(1999)  and  50  CFR  100  (1999),  and  for 
the  purposes  identified  therein,  we 
divide  Alaska  into  10  subsistence 
resoiu-ce  regions,  each  of  which  is 
represented  by  a  Federal  Subsistence 


Regional  Advisory  Coimcil  (Regional 
Council).  The  Regional  Coiuicils 
provide  a  fonun  for  nual  residents  with 
personal  knowledge  of  local  conditions 
and  resource  requirements  to  have  a 
meaningful  role  in  the  subsistence 
management  of  fish  and  wildlife  on 
Alaska  public  lands.  The  Regional 
Council  members  represent  varied 
geographical,  cultural,  and  user 
diversity  within  each  region. 

The  Regional  Councils  have  a 
substantial  role  in  reviewing  the 
proposed  rule  and  making 
recommendations  for  the  final  rule. 
Moreover,  the  Council  Chairs,  or  their 
designated  representatives,  will  present 
their  Council's  recommendations  at  the 
Board  meeting  in  May  2000. 

Proposed  Changes  From  2000  Seasons 
and  Harvest  Linut  Regulations 

Subpart  D  regulations  are  subject  to 
an  annual  cycle  and  require 
development  of  an  entire  new  rule  each 
year.  Customary  and  traditional  use 
determinations  are  also  subject  to  an 
annual  review  process  providing  for 
modification  each  year.  The  text  of  the 
2000  Subparts  C  and  D  Final  Rule 
served  as  the  foundation  for  the  2001    " 
Subparts  C  and  D  proposed  rule.  The 
regulations  contained  in  this  proposed 
rule  will  take  effect  on  March  1,  2001, 
unless  elements  are  changed  by 
subsequent  Board  action  following  the 
public  review  process  outlined  herein. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Draft  Environmental  Impact 
Statement  (DEIS)  that  described  four 
alternatives  for  developing  a  Federal 
Subsistence  Management  Program  was 
distributed  for  public  comment  on 
October  7.  1991.  That  docxmient 
described  the  major  issues  associated^ 
with  Federal  subsistence  management 
as  identified  through  public  meetings, 
v^rritten  comments,  and  staff  analysis 
and  examined  the  environmental 
consequences  of  the  four  alternatives. 
Proposed  regulations  (Subparts  A.  B. 
and  C)  that  would  implement  the 
preferred  alternative  were  included  in 
the  DEIS  as  an  appendix.  The  DEIS  and 
the  proposed  administrative  regulations 
presented  a  framework  for  an  annual 
regulatory  cycle  regarding  subsistence 
hunting  and  fishing  regulations  (Subpart 
D).  The  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28, 1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS.  and  the  recommendations  of  the 
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Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S. 
Department  of  Agriculture-Forest 
Service,  to  implement  Alternative  IV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6,  1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  framework  of 
an  annual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subparts  A, 
B,  and  C  (57  FR  22940-22964, 
published  May  29,  1992)  implemented 
the  Federal  Subsistence  Management 
Program  and  included  a  fi-amework  for 
an  aiuiual  cycle  for  subsistence  himting 
and  fishing  regulations. 

We  prepared  an  environmental 
assessment  on  the  expansion  of  Federal 
jiu'isdiction  over  fisheries  that  is 
available  by  contacting  the  office  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  Secretary  of  the  Interior 
with  the  concurrence  of  the  Secretary  of 
Agriculture  determined  that  the 
expansion  of  Federal  jurisdiction  does 
not  constitute  a  major  Federal  action, 
significantly  affecting  the  human 
environment  and  signed  a  Finding  of  No 
Significant  Impact.  Accordingly,  an 
amended  final  rule  for  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska  (64  FR  1276,  published 
January  8,  1999)  expanded  the  Federal 
Subsistence  Management  Program  and 
included  a  fi'amework  for  an  annual 
cycle  for  subsistence  himting  and 
fishing  regulations. 

Compliance  With  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  We  completed  Section  810 
analyses  as  part  of  the  FEIS  and  the 
environmental  assessment  processes. 
They  concluded  that  the  Federal 
Subsistence  Management  Program,  with 
an  annual  process  for  setting  himting 
and  fishing  regulations,  may  have  some 
local  impacts  on  subsistence  uses,  but 
will  not  reach  the  "may  significantly 
restrict"  threshold  for  notice  and 
hearings  under  ANILCA  section  810(a) 
for  any  subsistence  uses.  ^ 


Paperwork  Reduction  Act       '' 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995.  They  apply  to 
the  use  of  public  lands  in  Alaska.  The 
information  collection  requirements 
described  below  were  approved  by  OMB 
under  44  U.S.C.  3501  and  were  assigned 
clearance  number  1018-0075,  which 
expires  5/31/2000.  The  information 
requirements  described  below  will  be 
submitted  to  OMB  for  approval  beyond 
that  date.  We  will  not  conduct  or 
sponsor,  and  you  are  not  required  to 
respond  to,  a  collection  of  information 
request  unless  it  displays  a  currently 
valid  OMB  control  number. 

The  collection  of  information  under 
this  rule  will  be  achieved  through  the 
use  of  a  Federal  Subsistence  Fish/ 
Shellfish  Harvest/Designated  Harvester 
Application,  which  would  be  the  same 
form  as  currently  approved  and  used  for 
the  hunting  program.  This  information 
will  establish  whether  the  applicant 
qualifies  to  participate  in  a  Federal 
subsistence  fishery  on  public  land  in 
Alaska  and  will  provide  a  report  of 
harvest  and  location  of  harvest. 

The  likely  respondents  to  this 
collection  of  information  are  rural 
Alaska  residents  who  wish  to 
participate  in  specific  subsistence 
fisheries  on  Federal  land.  The  collected 
information  is  necessary  to  determine 
harvest  success  and  harvest  location  in 
order  to  make  management  decisions 
relative  to  the  conservation  of  healthy 
fish  or  shellfish  populations.  The 
annual  burden  of  reporting  and 
recordkeeping  is  estimated  to  average 
0.25  hours  per  response,  including  time 
for  reviewing  instructions,  gathering 
and  maintaining  data,  and  completing 
and  reviewing  the  form.  The  estimated 
number  of  likely  respondents  under  this 
rule  is  less  than  1,000,  yielding  a  total 
annual  reporting  and  recordkeeping 
burden  of  250  hours  or  less. 

Direct  comments  on -the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Officer,  U.S. 
Fish  and  Wildlife  Service,  1849  C  Street, 
NW,  MS  224  ARLSQ,  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (Subsistence),  Washington,  DC 
20503.  Additional  information 
collection  requirements  may  be  imposed 
if  Local  Advisory  Committees  subject  to 
the  Federal  Advisory  Committee  Act  are 
established  under  Subpart  B. 

Other  Requirements 

This  rule  was  not  subject  to  OMB 
review  under  Executive  Order  128C6. 


Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that        * 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "%"  and  a  numbered 
heading;  for  example,  [§^.24 
Customary  and  traditional 
determinations.])  (5)  Is  the  description 
of  the  rule  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  rule?  What 
else  could  we  do  to  make  the  rule  easier 
to  understand.  Send  a  copy  of  any 
comments  that  concern  how  we  could 
make  this  rule  easier  to  understand  to: 
USFWS,  Office  of  Subsistence 
Management.  Thomas  H.  Boyd.  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503. 
You  may  also  e-mail  the  comments  to 
this  address:  Bill Knauer@fws.gov. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations,  or 
governmental  jurisdictions.  The 
Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities,  such  as 
ammunition,  snowmachine,  fishing 
tackle,  boat,  motor,  and  gasoline  dealers. 
The  number  of  small  entities  affected  is 
unknown,  but  the  fact  that  the  positive 
effects  will  be  seasonal  in  nature  and 
will,  in  most  cases,  merely  continue 
preexisting  uses  of  public  lands 
indicates  that  they  will  not  be 
significant. 

In  general,  the  resources  harvested 
under  this  rule  will  be  consumed  by  the 
local  harvester  and  do  not  result  in  a 
dollar  benefit  to  the  economy.  However, 
we  estimate  that  24  million  pounds  of 
fish  (including  8.3  million  pounds  of 
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salmon)  are  h  irvested  by  the  local 
subsistence  ufers  annually  and,  if  given 
a  dollar  value  of  $3.00  per  pound  for 
salmon  and  $p.58  per  pound  for  other 
fish,  would  eduate  to  about  $34  million 
in  food  value  ^tate-wide. 

This  rule  islnot  a  major  nde  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Edforcement  Act  This  rule 
will  not  have  ^  effect  on  the  economy 
of  $100  million  or  more;  will  not  cause 
a  major  increase  in  costs  or  prices  for 
consiuners,  inldividual  industries. 
Federal,  Statej  or  local  government 
agencies,  or  gfographic  regions;  and  will 
not  have  signijficant  adverse  effects  on 
competition,  Employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

Title  Vni  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  iis  limited  by  definition  to 
certain  publiclands.  Likewise,  these 
regulations  h^e  no  potential  takings  of 
private  propeny  implications  as  defined 
by  Executive  prder  12630. 

The  Servicei  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act.  2  U.S.C.  1502  et 
seq.,  that  this  rulemaking  wiU  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  )^ar  on  local  or  State 
governments  or  private  entities.  The 
implementation  of  this  rule  is  by 
Federal  agencies,  and  no  cost  is 
involved  to  any  State  or  local  entities  or 
tribal  govemnients. 

The  Service^  has  determined  that  these 
final  regulations  meet  the  applicable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  ExequUve  Order  12988. 


In  accordance  with  Executive  Order 
13132,  the  rxile  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Title  Vm  of  ANILCA  precludes  the  State 
from  exercising  management  authority 
over  fish  or  wildlife  resoiuces  on 
Federal  lands  unless  it  meets  certain 
requirements. 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects.  The  Bureau  of  Indian 
Affairs  is  a  participating  agency  in  this 
ndemaking. 

We  emphasize  that  these  regulations 
would  apply  only  to  Federal  lands  and 
waters  where  there  is  a  Federal  interest. 
Individuals  who  do  not  meet  the 
requirements  under  these  regulations 
may  still  harvest  fish  and  shellfish  on 
Federal  lands  and  waters  in  accordance 
with  other  State  fishing  and  hunting 
regulations,  except  in  those  instances 
where  Federal  lands  or  waters  have 
been  specifically  closed  to  non- 
Federally  qualified  subsistence  users. 

Drafting  Information.  These 
regulations  were  drafted  by  William 
Knauer  under  the  guidance  of  Thomas 
H.  Boyd,  of  the  Office  of  Subsistence 
Management,  Alaska  Regional  Office, 
U.S.  Fish  and  Wildlife  Service, 
Anchorage,  Alaska.  Additional  guidance 
was  provided  by  Curt  Wilson,  Alaska 
State  Office,  Bureau  of  Land 
Management;  Sandy  Rabinowitch, 
Alaska  Regional  Office,  National  Park 

opGCIGS 

An  fish  

All  fish  

Salmon,  other  than  Yukon  River  Fall  Chum 

salmon.                             "■ 
Yukon  River  FaH  chum  salmon 


Freshwater  fish  species  (other  than  salmon). 
Including  sheefish,  whitefish,  lamprey, 
txjrtMt,  sucker,  grayling,  pike,  char,  arid 
tjlackfish. 

All  fish  

Salmon  

Rainbow  trout 


Service;  Ida  Hildebrand,  Alaska  Area 
Office,  Bureau  of  Indian  Affairs;  and 
Ken  Thompson,  USDA-Forest  Service. 

Listof  Subiects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands,  Reporting  and 
recordkeeping  requirements,  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands,  Reporting  and 
recordkeeping  requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  the  Departments  propose  to 
amend  Title  36,  Part  242,  and  Title  50, 
Part  100,  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 


PART 


_— SUBSISTENCE 


MANAGEMENT  REGULATIONS  FOR 
PUBUC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  Part  242  and  50  CFR  Part  100 
would  continue  to  read  as  follows: 

Authority:  16  U.S.C.  3,  472,  551,  668dd, 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

Subpart  C — Board  Determinations 

2.  We  propose  to  amend  subpart  C  of 
36  CFR  part  242  and  50  CFR  part  100, 

by  revising  § .24(a)(2)  and  (a)(3)  to 

read  as  follows: 

§ .24    Customary  and  traditional  use 

determinations. 

(a)*  *  * 

(2)  Fish  determinations. 


Area 


Determination 


Kotzetxje  area 

Norton  Sound — Port  Clarence  Area 


Yukon — Norther  i  area — Yukon  River  drainage 
Yukon  River  dranage 


Yukon  River  dra  nage 


Remainder  ... 
Kuskokwjm  ant 


Residents  of  the  Kotzebue  Area. 

ReskJents  of  the  Norton  Sound-Port  Clarence 
Area.  ^ 

Residents  of  the  Yukon  Area,  including  the 
community  of  Stebl>ins. 

Residents  of  the  Yukon  River  drainage,  In- 
cluding the  communities  of  Stet>bins, 
Scammon  Bay,  Hooper  Bay,  and  Chevak. 

Residents  of  the  Yukon-Northem  Area. 


Residents  of  the  Northem  Area,  except  for 

those  domiciled  in  Unit  26-8. 
Residents   of  the   Kuskokwim   Area,   except 

those  persons  residing  on  the  United  States 

military     Installation     located     on     Cape 

Newenham,      Sparevohn      USAFB,      and 

Tatalina  USAFB. 
Residents  of  the  communities  of  Quinhagak, 

Goodnews  Bay,  Kwethluk,  Eek,  Akiachak, 

Akiak,  and  Platinum. 
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Area 


Species 


Determination 


Waters  around  Nunivak  Island. 


Bristol  Bay  area — Nushagalc  District,  including 
drainages  flowing  into  the  district. 

Naknek-Kvichak  District — Naknek  River  drain- 
age. 

Naknek-Kvrchak  District — Iliamna-Lake  Clark 
drainage. 

Togiak  District,  including  drainages  flowing  into 
the  district. 

Togiak  District 

Remainder  

Aleutian  Islands  area 

Alaska  Peninsula  area  

Chignik  area  

Kodiak  area — except  the  Mainland  District,  all 
waters  along  the  south  side  of  the  Alaska  Pe- 
ninsula bounded  by  the  latitude  of  Cape 
Douglas  (58°52'  North  latitude)  mid-stream 
Shelikof  Strait,  and  east  of  the  longitude  of 
the,  southem  entrance  of  Imuya  Bay  near 
Kilokak  Rocks  (57''^^'22"  North  latitude, 
156°20'3(rW  longitude). 

Kodiak  area  

Cook  Inlet  area 


Prince    William    Sound    area — South-Westem 
District  and  Green  Island. 


North  of  a  line  from  Porcupine  Point  to  Granite 
Point,  and  south  of  a  line  from  Point  Lowe  to 
Tongue  Point. 

Glennallen  Subdistrict  of  the  Upper  Copper 
River  Distrrct  and  the  waters  of  the  Copper 
River  between  ADF&G  regulatory  markers  lo- 
cated near  the  mouth  of  Tanada  Creek  and 
approximately  one-half  mile  downstream  from 
that  mouth  and  in  Tanada  Creek  tjetween 
ADF&G  regulatory  markers  identifying  the 
open  waters  of  the  creek. 

Copper  River  District — remainder  

Yakutat  area — Freshwater  upstream  from  the 
terminus  of  streams  and  rivers  of  the  Yakutat 
Area  from  the  Doame  River  to  the  Tsiu  River. 

Freshwater  upstream  from  the  terminus  of 
streams  and  rivers  of  the  Yakutat  Area  from 
the  Doame  River  to  Point  Manby. 

Southeastern  Alaska  area — District  1 — Section 
1-E  in  waters  of  the  Naha  River  and  Roo- 
sevelt Lagoon. 

District  1 — Section  1-F  in  Boca  de  Quadra  in 
waters  of  Sockeye  Creek  and  Hugh  Smith 
Lake  within  500  yards  of  the  terminus  of 
Sockeye  Creek. 


Pacific  cod 

All  other  fish  other  than  herring 

Herring  and  herring  roe  

Salmon  and  ottier  freshwater  fish 

Salmon  and  other  freshwater  fish 

Salmon  and  other  freshwater  fish 

Salmon  and  other  freshwater  fish 

Herring  spawn  on  kelp 

All  fish  

All  fish 

Halibut 

All  other  fish  in  the  Alaska  Peninsula  Area  

Halibut,  salmon  and  fish  other  than  steelhead 

and  rainbow  trout. 
Salmon  


Fish  other  than  steelhead  and  rainbow  trout 

and  salmon. 
Fish  other  than  salmon,  Dolly  Varden,  trout, 

char,  grayling,  and  burtrat. 
Salmon  


Salmon 
Salmon 


Salmon 

Salmon  ~ 

Dolly  Varden,  steelhead  trout,  and  smelt 


Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 

Salmon,     Dolly    Varden,    trout,     smelt    and 
eulachon. 


Residents  of  the  communities  of  Cfievak. 
Newtek,  Tununak,  Toksook  Bay.  Ntghtmute. 
Chefomak,  Kipnuk,  Mekoryuk,  Kwigillingok, 
Kongiganak,  Eek,  and  Tuntutuliak. 

ReskJents  of  the  Kuskokwim  Area 

Residents  within  20  miles  of  the  coast  be- 
tween the  westemmost  tip  of  the  Naskonant 
Peninsula  and  the  terminus  of  the  Ishowik 
River  and  on  Nunivak  Island. 

Residents  of  the  Nushagak  District  and  fresh- 
water drainages  flowing  into  the  district. 

Residents  of  the  Naknek  and  Kvichak  River 
drainages 

Residents  of  the  Iliamna-Lake  Clark  drainage. 

Residents  of  the  Togiak  District,  freshwater 

drainages  flowing  into  the  district,  and  tt>e 

community  of  Manokotak. 
Residents  of  the  Togiak  District. 
Residents  of  the  Bristol  Bay  Area. 
Residents  of  the  Aleutian  Islands  Area  and 

the  Pribilof  Islands 
Residents  of  the  Alaska  Peninsula  Area  aruj 

the  communities  of  Ivanof  Bay  aruj  Perry- 

ville. 
Ftesidents  of  the  Alaska  Peninsula  Area. 
Residents  of  the  Chignik  Area. 

Residents  of  the  Kodiak  Island  Borough,  ex- 
cept those  residing  on  the  Kodiak  Coast 
Guard  Base 


Residents  of  the  Kodiak  Area. 
Residents  of  the  Cook  Inlet  Area. 

Residents  of  tfie  Southwestern  District  whk;h 
is  mainland  waters  from  the  outer  point  on 
the  north  shore  of  Granite  Bay  to  Cape 
Fairfield,  and  Knight  Island.  Chenega  Is- 
land, Bainbndge  Island,  Evans  Island. 
EIrington  Island,  Latouche  Island  and  adja- 
cent islands. 

Residents  of  the  villages  of  Tatittek  and 
Ellamar. 

Residents  of  the  Prince  William  Sound  Area. 


Residents  of  the  Prince  William  Sound  Area. 

Residents  of  the  area  east  of  Yakutat  Bay,  in- 
cluding the  islands  within  Yakutat  Bay,  west 
of  tfie  Situk  River  drainage,  and  south  of 
and  including  Knight  Island. 

Residents  of  the  area  east  of  Yakutat  Bay,  in- 
cluding the  islands  within  Yakutat  Bay.  west 
of  the  Situk  River  drainage,  and  south  of 
and  including  Knight  Island 

Residents  of  the  City  of  Saxman. 


Residents  of  the  City  of  Saxman. 
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Area 


Species 


Determination 


District  2— North 
most  tip  of 
from  the  norlhem 
to  the  eastein 
the  eastem-rtiost 

District 


:  3 — Sect  on 


of  the  latitude  of  the  norttiem- 

C^asina  Point  and  west  of  a  line 

-most  tip  of  Chasina  Point 

-most  tip  of  Grindall  Island  to 

tip  of  the  Kasaan  Peninsula. 

3-A  


District  3 — Section  A 
Distnct  3— St 
from  Point  lldbfonso 


3-6  in  waters  east  of  a  line 
to  Tranquil  Point. 


District  3 — Section   3-C   in  waters  of  Sarkar 
Lal<es. 


District  5 — Nort\ 
Boulder  Point 


of  a  line  from  Point  Barrie  to 


District  9— Sect  on  9-A 


District  9 — Section  9-8  north  of  the  latitude  of 
Swain  Point. 


of  a  line  from  Pinta  Point  to 


District  10— West 
False  Point  P  rbus. 


District  12 — So«  th  of  a  line  from  Fishery  Point 
to  south  Pass  age  Point  and  north  of  the  lati- 
tude of  Point  Caution. 


District  13 — Se<tion  13-A  south  of  the  latitude 
of  Cape  Edw4rd. 

District  13— Sedtion  13-8  north  of  the  latitude 
of  Redfish  Ca  3e 

District  13— Sec  ion  13-C 


District  1 3 — Sec  lion  1 3-C  east  of  the  longitude 
of  Point  Elizal  eth. 


District  14— Sec;ion  14-8  and  14-C 


Bering  Sea  arei 

Alaslca  Peninsulp-Aleutian  Islands  area 

Kodial(  area 
Kodiak  Area,  except 

North 

Sections 
Prince  William  $ound  area 


for  the  Semidi  Island,  the 
ty^ainla^d.   and   the   South   Mainland 


Salmon,    Dolly    Varden,    trout,    smett    and 
eulachon. 


Salmon,    Dolly    Varden,    trout,    smelt    and 

eulachon. 

Halibut  and  bottomfish  

Salmon,    Dolly    Varden,    trout,    smelt    and 

eulachon. 


Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 


Salmon,     Dolly    Varden,    trout,    smelt    and 
eulachon. 


Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 


Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 


Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 


Salmon,     Dolly    Varden,    trout,     smelt    and 
eulachon. 


Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 

Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 

Salmon,    Dolly    Varden.    trout,    smelt    and 
eulachon. 

Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 


Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 


All  shellfish  

Shrimp,  Dungeness,  King,  and  Tanner  crab 

Shrimp,  Dungeness,  and  Tanner  crab  

King  crab 


Shrimp,  clams,  Dungeness,  King,  and  Tanner 
crab. 


Residents  of  the  City  of  Kasaan  and  in  ttie 
drainage  of  the  southeastern  shore  of  the 
Kasaan  Peninsula  west  of  132°  20'  W.  long, 
and  east  of  132°  25' W.  long. 

Residents  of  the  townsite  of  Hydaburg. 

Residents  of  Southeast  Area. 

Residents  of  the  City  of  Klawock  and  on 
Prince  of  Wales  Island  within  the  bound- 
aries of  the  Klawock  Heenya  Corporation 
land  holdings  as  they  exist  in  January  1989, 
and  those  residents  of  the  City  of  Craig  and 
on  Prince  of  Wales  Island  within  the  bound- 
aries of  the  Shan  Seet  Corporation  land 
holdings  as  they  exist  in  January  1989. 

Residents  of  the  City  of  Klawock  and  on 
Prince  of  Wales  Island  within  the  bound- 
aries of  the  Klawock  Heenya  Corporation 
land  holdings  as  they  exist  in  January  1 989, 
and  those  residents  of  the  City  of  Craig  and 
on  Prince  of  Wales  Island  within  the  twund- 
aries  of  the  Shan  Seet  Corporation  land 
holdings  as  they  exist  in  January  1989. 

Residents  of  the  City  of  Kake  and  in 
Kupreanof  Island  drainages  emptying  into 
Keku  Strait  south  of  Point  White  and  north 
of  the  Portage  Bay  boat  hartwr. 

Residents  of  the  City  of  Kake  and  in 
Kupreanof  Island  drainages  emptying  into 
Keku  Strait  south  of  Point  White  and  north 
of  the  Portage  Bay  boat  harbor. 

Residents  of  the  City  of  Kake  and  in 
Kupreanof  Island  drainages  emptying  into 
Keku  Strait  south  of  Point  White  and  north 
of  the  Portage  Bay  boat  hartwr. 

Residents  of  the  City  of  Kake  and  in 
Kupreanof  Island  drainages  emptying  into 
Keku  Strait  south  of  Point  White  and  north 
of  the  Portage  Bay  t)oat  hartwr. 

Residents  of  the  City  of  Angoon  and  along 
the  western  shore  of  Admiralty  Island  north 
of  the  latitude  of  Sand  Island,  south  of  the 
latitude  of  Thayer  Creek,  and  west  of  134° 
30'  W.  tong.,  irwluding  Killisnoo  Island. 

Residents  of  the  City  and  Borough  of  Sitka  in 
drainages  which  empty  into  Section  13-8 
north  of  tfie  latitude  of  Dorothy  Narrows. 

Residents  of  the  City  and  Borough  of  Sitka  in 
drainages  which  empty  into  Section  13-8 
north  of  the  latitude  of  Dorothy  Narrows. 

Residents  of  the  City  and  Borough  of  Sitka  in 
drainages  which  empty  into  Section  13-8 
north  of  the  latitude  of  Dorothy  Nan-ows. 

Residents  of  the  City  of  Angoon  and  along 
the  western- shore  of  Admiralty  Island  north 
of  the  latitude  of  Sand  Island,  south  of  the 
latitude  of  Thayer  Creek,  and  west  of  134° 
30'  W.  long.,  including  Killisnoo  Island. 

Residents  of  the  City  of  Hoonah  and  in 
Chichagof  Island  drainages  on  the  eastem 
shore  of  Port  Frederick  from  Gartina  Creek 
to  Point  Sophia. 

Residents  of  the  Bearing  Sea  Area. 

Residents  of  the  Alaska  Peninsula-Aleutian  Is- 
lands Area. 

Residents  of  the  Kodiak  Area. 

Residents  of  the  Kodiak  Island  Borough  ex- 
cept those  residents  on  the  Kodiak  Coast 
Guard  base. 

Residents  of  the  Prince  William  Sound  Area. 
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Southeastern  Alasl<a-Yakutat  Area— Section  1- 
E  south  of  the  latitude  of  Grant  Island  light. 

Section  1-F  north  of  the  latitude  of  the  north- 
ernmost tip  of  Mary  Island,  except  waters  of 
Boca  de  Quadra. 

Section  3-A  and  3-B  

District  13 


Shellfish,  except  shrimp.  King  crab,  and  Tan- 
ner crab. 

Shellfish,  except  shrimp.  King  crab,  and  Tan- 
ner crab. 

Shellfish,  except  shrimp.  King  crab,  and  Tan- 
ner crab. 

Dungeness  crab,  shrimp,  abalone,  sea  cu- 
cumbers, gum  boots,  cockles,  and  clams, 
except  geoducks. 


Residents  of  the  Southeast  Area. 
Residents  of  the  Southeast  Area 

Residents  of  the  Southeast  Area 
Residents  of  the  Southeast  Area. 


Subpart  D — Subsistence  Taking  of 
Fish  and  Wiidiife 

3.  We  propose  to  amend  subpart  D  of 
36  CFR  part  242  and  50  CFR  part  100, 

by  revising  §§ .26  and .27  to  read  as 

follows: 

§  _.26    Subsistence  talcing  of  fish. 

(a)  Applicability.  (1)  Regulations  in 
this  section  apply  to  the  taking  of  fish 
or  their  parts  for  subsistence  uses. 

(2)  You  may  take  fish  for  subsistence 
uses  at  any  time  by  any  method  unless 
you  are  restricted  by  the  subsistence 
fishing  regulations  found  in  this  section. 
The  harvest  limit  specified  in  this 
section  for  a  subsistence  season  for  a 
species  and  the  State  harvest  limit  set 
for  a  State  season  for  the  same  species 
are  not  cumulative.  This  means  that  if 
you  have  taken  the  harvest  limit  for  a 
particular  species  under  a  subsistence 
season  specified  in  this  section,  you 
may  not  after  that,  take  any  additional 
fish  of  that  species  under  any  other 
harvest  limit  specified  for  a  State 
season. 

(b)  Definitions.  The  following 
definitions  shall  apply  to  all  regulations 
contained  in  this  section  and  § .27: 

Abalone  Iron  means  a  flat  device 
which  is  used  for  taking  abalone  and 
which  is  more  than  one  inch  (24  mm) 
in  width  and  less  than  24  inches  (610 
mm)  in  length,  with  all  prying  edges 
rounded  and  smooth. 

ADF6-G  means  the  Alaska  Department 
of  Fish  and  Game. 

Anchor  means  a  device  used  to  hold 
a  fishing  vessel  or  net  in  a  fixed  position 
relative  to  the  beach;  this  includes  using 
part  of  the  seine  or  lead,  a  ship's  anchor, 
or  being  secm-ed  to  another  vessel  or  net 
that  is  anchored. 

Beach  seine  means  a  floating  net 
which  is  designed  to  surroimd  fish  and 
is  set  fi-om  and  hauled  to  the  beach. 

Cast  net  means  a  circular  net  with  a 
mesh  size  of  no  more  than  one  and  one- 
half  inches  and  weights  attached  to  the 
perimeter  which,  when  thrown, 
surrounds  the  fish  and  closes  at  the 
bottom  when  retrieved. 

Char  means  the  following  species: 
Arctic  char  (Salvelinus  alpinis);  lake 


trout  [Salvelinus  namaycush);  brook 
trout  [Salvelinus  fontinalis),  and  Dolly 
Varden  [Salvelinus  malma). 

Crab  means  the  following  species:  red 
king  crab  [Paralithodes  camshatjca); 
blue  king  crab  [Paralithodes  platypus); 
brown  king  crab  [Lithodes  aequispina); 
Ljthodes  couesi;  all  species  of  tanner  or 
snow  crab  [Chionoecetes  spp.);  and 
Dungeness  crab  [Cancer  magister). 

Depth  of  net  means  the  perpendicular 
distance  between  cork  line  and  lead  fine 
expressed  as  either  linear  units  of 
measure  or  as  a  number  of  meshes, 
including  all  of  the  web  of  which  the 
net  is  composed. 

Dip  net  means  a  bag-shaped  net 
supported  on  all  sides  by  a  rigid  ftame; 
the  maximum  straight-line  distance 
between  any  two  points  on  the  net 
frame,  as  measured  through  the  net 
opening,  may  not  exceed  five  feet;  the 
depth  of  the  bag  must  be  at  least  one- 
half  of  the  greatest  straight-line  distance, 
as  measured  through  the  net  opening; 
no  portion  of  the  bag  may  be 
constructed  of  webbing  that  exceeds  a 
stretched  measurement  of  4.5  inches; 
the  fi-ame  must  be  attached  to  a  single 
rigid  handle  and  be  operated  by  hand. 

Diving  Gear  means  any  type  of  hard 
hat  or  sidn  diving  equipment,  including 
SCUBA  equipment,  a  tethered, 
umbilical,  svuiace-supplied,  or  snorkel. 

Drainage  means  all  of  the  waters 
comprising  a  watershed  including 
tributary  rivers,  streams,  sloughs,  ponds 
and  lakes  which  contribute  to  the  water 
supply  of  the  watershed. 

Drift  gillnet  means  a  drifting  gillnet 
that  has  not  been  intentionally  staked, 
anchored  or  otherwise  fixed. 

Fishwheel  means  a  fixed,  rotating 
device,  with  no  more  than  four  baskets 
on  a  single  axle,  for  catching  fish  which 
is  driven  by  river  current  or  other 
means. 

Freshwater  of  streams  and  rivers 
means  the  line  at  which  freshwater  is 
separated  from  saltwater  at  the  mouth  of 
streams  and  rivers  by  a  line  drawn 
between  the  seaward  extremities  of  the 
exposed  tideland  banks  at  the  present 
stage  of  the  tide. 

Fyke  net  means  a  fixed,  funneling 
(fyke)  device  used  to  entrap  fish. 


Gear  means  any  type  of  fishing 
apparatus. 

Gillnet  means  a  net  primarily 
designed  to  catch  fish  by  entanglement 
in  a  mesh  that  consists  of  a  single  sheet 
of  webbing  which  hangs  between  cork 
line  and  lead  line,  and  which  is  fished 
from  the  surface  of  the  water. 

Grappling  hook  means  a  hooked 
device  with  flukes  or  claws,  which  is 
attached  to  a  line  and  operated  by  hand. 

Groundfish  or  bottomfish  means  any 
marine  fish  except  halibut,  osmerids, 
herring  and  salmonids. 

Hand  purse  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
which  can  be  closed  at  the  bottom  by 
puirsing  the  lead  line;  pursing  may  only 
be  done  by  hand  power,  and  a  free- 
running  line  through  one  or  more  rings 
attached  to  the  lead  line  is  not  allowed. 

Handline  means  a  hand-held  and 
operated  line,  with  one  or  more  hooks 
attached. 

Harvest  limit  means  the  maximum 
legal  take  per  person  or  designated 
group,  per  specified  time  period,  in  the 
area  in  which  the  person  is  fishing,  even 
if  part  or  all  of  the  fish  are  preserved. 
A  fish,  when  landed  and  killed  becomes 
part  of  the  harvest  limit  of  the  person 
originally  hooking  it. 

Herring  pound  means  an  enclosure 
used  primarily  to  contain  live  herring 
over  extended  periods  of  time. 

Household  means  a  person  or  persons 
having  the  same  residence. 

Hung  measure  means  the  maximum 
length  of  the  cork  line  when  measured 
wet  or  dry  with  traction  applied  at  one 
end  only. 

Hydraulic  clam  digger  means  a  device 
using  water  or  a  combination  of  air  and 
water  to  remove  clams  from  their 
environment. 

Jigging  gear  means  a  line  or  lines  with 
lures  or  baited  hooks,  drawn  through 
the  water  by  hand,  and  which  are 
operated  during  periods  of  ice  cover 
from  holes  cut  in  the  ice,  or  from  shore 
ice  and  which  are  drawn  through  the 
water  by  hand. 

Lead  means  either  a  length  of  net 
employed  for  guiding  fish  into  a  seine, 
set  gillnet,  or  other  length  of  net,  or  a 
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length  of  fencing  employed  for  guiding 
fish  into  a  fisnwheel,  fyke  net  or  dip  net. 

Legal  limit  of  fishing  gear  means  the 
maximum  aggregate  of  a  single  type  of 
fishing  gear  permitted  to  be  used  by  one 
individual  or  boat,  or  combination  of 
boats  in  any  p  articular  regulatory  area, 
district  or  seci  ion. 

Long  line  m  Bans  either  a  stationary, 
buoyed,  or  anchored  line,  or  a  floating, 
free-drifting  li  ae  with  liu^s  or  baited 
hooks  attache  i. 

Mechanical  clam  digger  means  a 
mechanical  ddvice  used  or  capable  of 
being  used  foi  the  taking  of  clams. 

Mechanical  jigging  machine  means  a 
mechanical  d(  ivice  with  line  and  hooks 
used  to  jig  for  halibut  and  bottomfish, 
but  does  not  ii  iclude  hand  gurdies  or 
rods  with  reel  5. 

Mile  means  a  nautical  mile  when  used 
in  reference  tc  marine  waters  or  a 
statute  mile  w  tien  used  in  reference  to 
fresh  water. 

Possession  i  imit  means  the  maximum 
niunber  of  fist  i  a  person  or  designated 
group  may  ha'  re  in  possession  if  the  fish 
have  not  been  canned,  salted,  frozen, 
smoked,  dried,  or  otherwise  preserved 
so  as  to  be  fit  for  hiunan  consumption 
after  a  15  day  period. 

Pot  means  a  portable  structure 
designed  and  :onstructed  to  capture  and 
retain  live  fisl  and  shellfish  in  the 
water. 

Purse  seine  means  a  floating  net 
which  is  desij  ned  to  surround  fish  and 
which  can  be  ;losed  at  the  bottom  by 
means  of  a  fre  >-running  line  through 
one  or  more  ri  ngs  attached  to  the  lead 
line. 

Ring  net  me  ms  a  bag-shaped  net 
suspended  bel  ween  no  more  than  two 
frames;  the  bo  tom  frame  may  not  be 
larger  in  perin  leter  than  the  top  frame; 
the  gear  must  )e  nonrigid  and 
collapsible  so  that  free  movement  of  fish 
or  shellfish  ac  "oss  the  top  of  the  net  is 
not  prohibitec  when  the  net  is 
employed. 

Rockfish  me  ans  all  species  of  the 
genus  Sebastei. 

Rod  and  ree  1  means  either  a  device 
upon  which  a  line  is  stored  on  a  fixed 
or  revolving  s|  tool  and  is  deployed 
through  guide  i  mounted  on  a  flexible 
pole,  or  a  line  that  is  attached  to  a  pole. 

Salmon  mec  ns  the  following  species: 
pink  salmon  {<  Dncorhynchus  gorbuscha]; 
sockeye  salmc  n  [Oncorhynchus  nerka); 
chinook  salmc  n  (Oncorhynchus 
tshawytscha);  coho  salmon 
(Oncorhynchi  s  kisutch);  and  chum 
salmon  [Onco  -hynchus  keta). 

Salmon  stre  im  means  any  stream 
used  by  salmc  a  for  spawning  or  for 
traveling  to  a  !  pawning  area. 

Salmon  streim  terminus  means  a  line 
drawn  betwee  i  the  seaward  extremities 


of  the  exposed  tideland  banks  of  any 
salmon  stream  at  mean  lower  low  water. 

Scallop  dredge  means  a  dredge-like 
device  designed  specifically  for  and 
capable  of  taking  scallops  by  being 
towed  along  the  ocean  floor. 

Sea  urchin  rake  means  a  hand-held 
implement,  no  longer  than  foiu'  feet, 
equipped  with  projecting  prongs  used  to 
gather  sea  lurhins. 

Set  gillnet  means  a  gillnet  that  has 
been  intentionally  set,  staked,  anchored, 
or  otherwise  fixed. 

Shovel  means  a  hand-operated 
implement  for  digging  clams  or  cockles. 

Spear  means  a  snatt  with  a  sharp 
point  or  fork-like  implement  attached  to 
one  end  which  is  used  to  thrust  through 
the  water  to  impale  or  retrieve  fish  and 
which  is  operated  by  hand. 

Stretched  measure  means  the  average 
length  of  any  series  of  10  consecutive 
meshes  measured  from  inside  the  first 
knot  and  including  the  last  knot  when 
wet;  the  10  meshes,  when  being 
measured,  shall  be  an  integral  part  of 
the  net,  as  hung,  and  measiu-ed 
perpendicular  to  the  selvages; 
measurements  shall  be  made  by  means 
of  a  metal  tape  measure  while  the  10 
meshes  being  measiu^d  are  suspended 
vertically  from  a  single  peg  or  nail, 
under  five-pound  weight. 

Subsistence  fishing  permit  means  a 
permit  issued  by  the  Alaska  Department 
of  Fish  and  Game,  unless  specifically 
identified  otherwise. 

To  operate  fishing  gear  means  any  of 
the  following:  to  deploy  gear  in  the 
water;  to  remove  gear  from  the  water;  to 
remove  fish  or  shellfish  from  the  gear 
during  an  open  season  or  period;  or  to 
possess  a  gillnet  containing  fish  diuing 
an  open  fishing  period,  except  that  a 
gillnet  which  is  completely  clear  of  the 
water  is  not  considered  to  be  operating 
for  the  purposes  of  minimum  distance 
requirement. 

Trawl  means  a  bag-shaped  net  towed 
through  the  water  to  capture  fish  or 
shellfish,  and  includes  beam,  otter,  or 
pelagic  trawl. 

Troll  gear  means  a  power  giudy  troll 
gear  consisting  of  a  line  or  lines  with 
lures  or  baited  hooks  which  are  drawn 
through  the  water  by  a  power  giu"dy; 
hand  troll  gear  consisting  of  a  line  or 
lines  with  lures  or  baited  hooks  which 
are  drawn  through  the  water  from  a 
vessel  by  liand  trolling,  strip  fishing  or 
other  types  of  trolling,  and  which  are 
retrieved  by  hand  power  or  hand- 
powered  crank  and  not  by  any  type  of 
electrical,  hydraulic,  mechanical  or 
other  assisting  device  or  attachment;  or 
dinglebar  troll  gear  consisting  of  one  or 
more  lines,  retrieved  and  set  with  a  troll 
gurdy  or  hand  troll  gurdy,  with  a 
terminally  attached  weight  from  which 


one  or  more  leaders  with  one  or  more 
lures  or  baited  hooks  are  pulled  through 
the  water  while  a  vessel  is  making  way. 

Trout  means  the  following  species: 
cutthroat  trout  (Oncorhynchus  clarki) 
and  rainbow  trout  or  steelhead  trout 
(Oncorhynchus  mykiss). 

(c)  Methods,  means,  and  general 
restrictions.  (1)  Unless  otherwise 
specified  in  this  section  or  under  terms 
of  a  required  subsistence  fishing  permit, 
you  may  use  the  following  legal  types  of 
gear  for  subsistence  fishing: 

(i)  A  set  gillnet; 

(ii)  A  drift  gillnet; 

(iii)  A  purse  seine; 

(iv)  A  hand  purse  seine; 

(v)  A  beach  seine; 

(vi)  Troll  gear; 

(vii)  A  fish  wheel; 

(viii)  A  trawl; 

(ix)  A  pot; 

(x)  A  ring  net; 

(xi)  A  longline; 

(xii)  A  fyke  net; 

(xiii)  A  lead; 

(xiv)  A  herring  pound; 

(xv)  A  dip  net; 

(xvi)  Jigging  gear; 

(xvii)  A  mechanical  jigging  machine; 

(xviii)  A  handline; 

(xix)  A  shovel; 

(xx)  A  mechanical  clam  digger; 

(xxi)  A  hydraulic  clam  digger; 

(xxii)  An  abalone  iron; 

(xxiii)  A  scallop  dredge; 

(xxiv)  A  grappling  hook; 

(xxv)  A  sea  urchin  rake; 

(xxvi)  Diving  gear; 

(xxvii)  A  cast  net; 

(xxviii)  A  handline; 

(xxix)  A  rod  and  reel;  and 

(xxx)  A  spear. 

(2)  You  must  include  an  escape 
mechanism  on  all  pots  used  to  take  fish 
or  shellfish.  The  escape  mechanisms  are 
as  follows: 

(i)  A  sidewall,  which  may  include  the 
tiumel,  of  all  shellfish  and  bottomfish 
pots  must  contain  an  opening  equal  to 
or  exceeding  18  inches  in  length,  except 
that  in  shrimp  pots  the  opening  must  be 
a  minimum  of  six  inches  in  length.  The 
opening  must  be  laced,  sewn,  qj  secured 
together  by  a  single  length  of  uAtreated, 
100  percent  cotton  twine,  no  larger  than 
30  thread.  The  cotton  twine  may  be 
knotted  at  each  end  only.  The  opening 
must  be  within  six  inches  of  the  bottom 
of  the  pot  and  must  be  parallel  with  it. 
The  cotton  twine  may  not  be  tied  or 
looped  aroiuid  the  web  bars.  Dimgeness 
crab  pots  may  have  the  pot  lid  tie-down 
straps  secured  to  the  pot  at  one  end  by 
a  single  loop  of  untreated,  100  percent 
cotton  twine  no  larger  than  60  thread,  or 
the  pot  lid  must  be  secured  so  that, 
when  the  twine  degrades,  the  lid  will  no 
longer  be  secxuely  closed; 
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(ii)  All  king  crab.  Tanner  crab, 
shrimp,  miscellaneous  shellfish  and 
bottomfish  pots  may,  instead  of 
complying  with  (i)  of  this  paragraph, 
satisfy  the  following:  a  sidewall,  which 
may  include  the  tunnel,  must  contain  an 
opening  at  least  18  inches  in  length, 
except  that  shrimp  pots  must  contain  an 
opening  at  least  six  inches  in  length. 
The  opening  must  be  laced,  sewn,  or 
secured  together  by  a  single  length  of 
treated  or  untreated  twine,  no  larger 
than  36  thread.  A  galvanic  timed  release 
device,  designed  to  release  in  no  more 
than  30  days  in  salt  water,  must  be 
integral  to  the  length  of  twine  so  that, 
when  the  device  releases,  the  twine  will 
no  longer  secuire  or  obstruct  the  opening 
of  the  pot.  The  twine  may  be  knotted 
only  at  each  end  and  at  the  attachment 
points  on  the  galvanic  timed  release 
device.  The  opening  must  be  within  six 
inches  of  the  bottom  of  the  pot  and  must 
be  parallel  with  it.  The  twine  may  not 
be  tied  or  looped  around  the  web  bars. 

(3)  For  subsistence  fishing  for  salmon, 
you  may  not  use  a  gillnet  exceeding  50 
fathoms  in  length,  unless  otherwise 
specified  in  this  section.  The  gillnet  web 
must  contain  at  least  30  filaments  of 
equal  diameter  or  at  least  6  filaments, 
each  of  which  must  be  at  least  0.20 
millimeter  in  diameter. 

(4)  You  may  not  obstruct  more  than 
one-half  the  width  of  any  stream  with 
any  gear  used  to  take  fish  for 
subsistence  uses.  You  may  not  obstruct 
more  than  one-half  the  width  of  any 
stream  with  any  stationary  fishing. 

(5)  You  may  not  use  live  non- 
indigenous  fish  as  bait. 

(6)  You  must  have  your  first  initial, 
last  name,  and  address  plainly  and 
legibly  inscribed  on  the  side  of  your 
fishwheel  facing  midstream  of  the  river. 

(7)  You  may  use  kegs  or  buoys  of  any 
color  but  red  on  any  permitted  gear. 

(8)  You  must  have  your  first  initial, 
last  name,  and  address  plainly  and 
legibly  inscribed  on  each  keg,  buoy, 
stakes  attached  to  gillnets,  stakes 
identifying  gear  fished  under  the  ice, 
and  any  other  unattended  fishing  gear 
which  you  use  to  take  fish  for 
subsistence  uses. 

(9)  You  may  not  use  explosives  or 
chemicals  to  take  fish  for  subsistence 
uses. 

(10)  You  may  not  take  fish  for 
subsistence  uses  within  300  feet  of  any 
dam,  fish  ladder,  weir,  culvert  or  other 
artificial  obstruction,  unless  otherwise 
indicated. 

(11)  The  limited  exchange  for  cash  of 
subsistence-harvested  fish,  their  parts, 
or  their  eggs,  legally  taken  under 
Federal  subsistence  management 
regulations  to  support  personal  and 
family  needs  is  permitted  as  customary 


trade,  so  long  as  it  does  not  constitute 
a  significant  commercial  enterprise.  The 
Board  may  recognize  regional 
differences  and  define  customary  trade 
differently  for  separate  regions  of  the 
State. 

(12)  Individuals,  businesses,  or 
organizations  may  not  purchase 
subsistence-taken  fish,  their  parts,  or 
their  eggs  for  use  in,  or  resale  to,  a 
significant  commercial  enterprise. 

(13)  Individuals,  businesses,  or 
organizations  may  not  receive  through 
barter  subsistence-taken  fish,  their  parts 
or  their  eggs  for  use  in,  or  resale  to,  a 
significant  commercial  enterprise. 

(14)  Except  as  provided  elsewhere  in 
this  section,  you  may  not  take  rainbow 
trout  or  steelhead  trout. 

(15)  You  may  not  use  as  bait  for 
commercial  or  sport  fishing  purposes 
fish  taken  for  subsistence  use  or  under 
subsistence  regulations. 

(16)  You  may  not  accumulate  harvest 
limits  authorized  in  this  section  or 

§ .27  with  harvest  limits  authorized 

under  State  regulations. 

(17)  Unless  specified  otherwise  in  this 
section,  you  may  use  a  rod  and  reel  to 
take  fish  without  a  subsistence  fishing 
permit.  Harvest  limits  applicable  to  the 
use  of  a  rod  and  reel  to  take  fish  for 
subsistence  uses  shall  be  as  follows: 

(i)  If  you  are  required  to  obtain  a 
subsistence  fishing  permit  for  an  area, 
that  permit  is  required  to  take  fish  for 
subsistence  uses  with  rod  and  reel  in 
that  area.  The  harvest  and  possessions 
limits  for  taking  fish  with  a  rod  and  reel 
in  those  areas  are  the  same  as  indicated 
on  the  permit  issued  for  subsistence 
fishing  with  other  gear  types; 

(ii)  If  you  are  not  required  to  obtain 
a  subsistence  fishing  permit  for  an  area, 
the  harvest  and  possession  limits  for 
taking  fish  for  subsistence  uses  with  a 
rod  and  reel  is  the  same  as  for  taking 
fish  under  State  of  Alaska  subsistence 
fishing  regulations  in  those  same  areas. 
If  the  State  does  not  have  a  specific 
subsistence  season  for  that  particular 
species,  the  limit  shall  be  the  same  as 
for  taking  fish  under  State  of  Alaska 
sport  fishing  regulations. 

(18)  Unless  restricted  in  this  section, 
or  unless  restricted  under  the  terms  of 
a  subsistence  fishing  permit,  you  may 
take  fish  for  subsistence  uses  at  any 
time. 

(19)  You  may  not  intentionally  waste 
or  destroy  cmy  subsistence-caught  fish 
or  shellfish:  however,  you  may  use  for 
bait  or  other  purposes,  whitefish, 
herring,  and  species  for  which  bag 
limits,  seasons,  or  other  regulatory 
methods  and  means  are  not  provided  in 
this  section,  as  well  as  the  head.  tail, 
fins,  and  viscera  of  legally-taken 
subsistence  fish. 


(d)  Fishing  by  designated  harvest 
permit.  (1)  Any  species  offish  that  may 
be  taken  by  subsistence  fishing  under 
this  part  may  be  taken  under  a 
designated  harvest  permit. 

(2)  If  you  are  a  Federally-qualified 
subsistence  user,  you  (beneficiary)  may 
designate  another  Federally-qualified 
subsistence  user  to  take  fish  on  your 
behalf.  The  designated  fisherman  must 
obtain  a  designated  harvest  permit  prior 
to  attempting  to  harvest  fish  and  must 
return  a  completed  harvest  report.  The 
designated  fisherman  may  fish  for  any 
number  of  beneficiaries  but  may  have 
no  more  than  two  harvest  limits  in  his/ 
her  possession  at  any  one  time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
fishing  permit  when  taking,  attempting 
to  take,  or  transporting  fish  taken  imder 
this  section,  on  behalf  of  a  beneficiary. 

(4)  The  designated  fisherman  may  not 
fish  -with  more  than  one  legal  limit  of 
gear. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
fish  on  your  behalf  at  one  time.  You 
may  not  personally  take  or  attempt  to 
take  fish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  fish  on  your  behalf. 

(e)  Fishing  permits  and  reports.  (1) 
You  may  take  salmon  only  under  the 
authority  of  a  subsistence  fishing 
permit,  unless  a  permit  is  specifically 
not  required  in  a  particular  area  by  the 
subsistence  regulations  in  this  part,  or 
unless  you  are  retaining  salmon  from 
your  commercial  catch  consistent  with 
paragraph  (f)  of  this  section. 

(2)  If  a  subsistence  fishing  permit  is 
required  by  this  section,  the  following 
permit  conditions  apply  unless 
otherwise  specified  in  this  section: 

(i)  You  may  not  take  more  fish  for 
subsistence  use  than  the  limits  set  out 
in  the  permit; 

(ii)  You  must  obtain  the  permit  prior 
to-fishing; 

(iii)  You  must  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  fishing  or  transporting 
subsistence-taken  fish; 

(iv)  If  specified  on  the  permit,  you 
shall  keep  accurate  daily  records  of  the 
catch,  showing  the  number  of  fish  taken 
by  species,  location  and  date  of  catch, 
and  other  such  information  as  may  be 
required  for  management  or 
conservation  purposes;  and 

(v)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
fishing  permit  and  you  fail  to  comply 
with  such  reporting  requirements,  you 
are  ineligible  to  receive  a  subsistence 
permit  for  that  activity  during  the 
following  calendar  year,  unless  you 
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July  15  through  August  1,  you  may  take 
salmon  for  subsistence  purposes  seven 
days  per  week  in  the  Unalakleet  and 
Shaktoolik  River  drainages  with  gillnets 
which  have  a  mesh  size  that  does  not 
exceed  472  inches,  and  with  beach 
seines; 

(B)  In  the  Unalakleet  River  from  June 
1  through  July  15,  you  may  take  salmon 
only  frtjm  8:00  a.m.  Monday  until  8:00 
p.m.  Saturday; 

(C)  In  Subdistricts  1-3,  you  may  take 
salmon  other  than  chum  salmon  by 
beach  seine  during  periods  established 
by  emergency  regulations. 

(iii)  You  may  take  salmon  only  by 
gillnets,  beach  seines,  fishwheel,  or  a 
rod  and  reel. 

(iv)  You  may  take  fish  other  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  line,  fyke 
net,  jigging  gear,  spear,  lead,  or  a  rod 
and  reel. 

(v)  In  the  Unalakleet  River  from  June 
1  through  July  15,  you  may  not  operate 
more  than  25  fathoms  of  gillnet  in  the 
aggregate  nor  may  you  operate  an 
unanchored  fishing  net. 

(vi)  You  may  take  fish  for  subsistence 
purposes  without  a  subsistence  fishing 
permit  except  that  a  subsistence  fishing 
permit  is  required  in  the  Norton  Sound 
District:  for  net  fishing  in  all  waters 
from  Cape  Douglas  to  Rocky  Point. 

(vii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(3)  Yukon-Northern  Area.  The  Yukon- 
Northern  Area  includes  all  waters  of 
Alaska  between  the  latitude  of  Canal 
Point  Light  and  the  Irtitude  of  the 
westernmost  point  of  the  Naskonat 
Peninsula,  including  those  waters 
draining  into  the  Bering  Sea,  and  all 
waters  of  Alaska  north  of  the  latitude  of 
the  westernmost  tip  of  Point  Hope  and 
west  of  141°  W.  long.,  including  those 
waters  draining  into  the  Arctic  Ocean 
and  the  Chukchi  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  salmon  in  the 
Yukon-Northern  Area  at  any  time. 

(ii)  In  the  following  locations,  you 
may  take  salmon  only  during  the  open 
weekly  fishing  periods  of  the 
commercial  salmon  fishing  season  and 
may  not  take  them  for  24  hours  before 
the  opening  of  the  commercial  salmon 
fishing  season: 

(A)  District  4,  excluding  the  Koyukuk 
River  drainage; 

(B)  in  Subdistricts  4-B  and  4-C  from 
Jime  15  through  September  30,  salmon 
may  be  taken  from  6:00  p.m.  Siinday 
until  6:00  p.m.  Tuesday  and  from  6:00 
p.m.  Wednesday  until  6:00  p.m.  Friday; 

(C)  District  6,  excluding  the  Kantishna 
River  drainage,  salmon  may  be  taken 


from  6:00  p.m.  Friday  until  6:00  p.m. 
Wednesday. 

(iii)  During  any  commercial  salmon 
fishing  season  closure  of  greater  than 
five  days  in  duration,  you  may  not  take 
salmon  during  the  following  periods  in 
the  following  districts: 

(A)  In  District  4,  excluding  the 
Koyukuk  River  drainage,  salmon  may 
not  be  taken  from  6:00  p.m.  Friday  until 
6:00  p.m.  Sunday; 

(B)  In  District  5,  excluding  the  Tozitna 
River  drainage  and  Subdistrict  5-D, 
salmon  may  not  be  taken  from  6:00  p.m. 
Sunday  until  6:00  p.m.  Tuesday. 

(iv)  Except  as  provided  in  this  section, 
and  except  as  may  be  provided  by  the 
terms  of  a  subsistence  fishing  permit, 
you  may  take  fish  other  than  salmon  at 
any  time. 

(v)  In  Districts  1,  2,  3,  and  Subdistrict 
4-A,  excluding  the  Koyukuk  and  Innoko 
River  drainages,  you  may  not  take 
salmon  for  subsistence  purposes  during 
the  24  hours  immediately  before  the 
opening  of  the  commercial  salmon 
fishing  season. 

(vi)  In  Districts  1,2,  and  3: 

(A)  After  the  opening  of  the 
commercial  salmon  fishing  season 
through  July  15,  you  may  not  take 
salmon  for  subsistence  for  18  hours 
immediately  before,  diu-ing,  and  for  12 
hours  after  each  commercial  salmon 
fishing  period; 

(B)  After  July  15,  you  may  not  take 
salmon  for  subsistence  for  12  hours 
immediately  "before,  during,  and  for  12 
hours  after  each  commercial  salmon 
fishing  period. 

(vii)  In  Subdistrict  4-A  after  the 
opening  of  the  commercial  salmon 
fishing  season,  you  may  not  take  salmon 
for  subsistence  for  12  hours 
immediately  before,  during,  and  for  12 
hours  after  each  commercial  salmon 
fishing  period;  however,  you  may  take 
king  salmon  during  the  commercial 
fishing  season,  with  drift  gillnet  gear 
only,  from  6:00  p.m.  Sunday  until  6:00 
p.m.  Tuesday  and  from  6:00  p.m. 
Wednesday  until  6:00  p.m.  Friday. 

(viii)  In  the  upper  Yukon  River 
drainage,  you  may  not  subsistence  fish 
in  Birch  Creek  and  waters  within  500 
feet  of  its  mouth,  except  that  you  may 
take  whitefish  and  suckers  under  the 
authority  of  a  subsistence  fishing 
permit. 

(ix)  You  may  not  subsistence  fish  in 
the  following  drainages  located  north  of 
the  main  Yukon  River: 

(A)  Kanuti  River  upstream  from  a 
point  five  miles  downstream  of  the  state 
highway  crossing; 

(B)  Bonanza  Creek; 

(C)  Jim  River  including  Prospect  and 
Douglas  Creeks;  and 
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(D)  North  Fork  of  the  Chandalar  River 
system  upstream  from  the  mouth  of 
Quartz  Creek. 

(x)  You  may  not  subsistence  fish  in 
the  Delta  River. 

(xi)  You  may  not  subsistence  fish  in 
the  following  rivers  and  creeks  and 
within  500  feet  of  their  mouths:  Big  Salt 
River,  Hess  Creek,  and  Beaver  Creek. 

(xii)  You  may  not  subsistence  fish  in 
the  Deadman,  Jan,  Fielding,  and  Two- 
Mile  Lakes. 

(xiii)  You  may  not  subsistence  fish  in 
the  Toklat  River  drainage  from  August 
15  through  May  15. 

(xiv)  You  may  take  salmon  only  by 
gillnet,  beach  seine,  fish  wheel,  or  rod 
and  reel,  subject  to  the  restrictions  set 
forth  in  this  section. 

(xv)  In  District  4,  if  you  are  a 
commercial  fisherman,  you  may  not 
take  salmon  for  subsistence  purposes 
during  the  commercial  salmon  fishing 
season  using  gillnets  with  mesh  larger 
than  six-inches  after  a  date  specified  by 
ADF&G  emergency  order  issued 
between  July  10  and  July  31. 

(xvi)  In  Districts  4,  5,  and  6,  you  may 
not  take  salmon  for  subsistence 
piuposes  by  drift  gillnets,  except  as 
follows: 

(A)  In  Subdistrict  4^A  upstream  from 
the  mouth  of  Stink  Creek,  you  may  take 
king  salmon  by  drift  gillnets  less  than 
150  feet  in  length  from  June  10  through 
July  14,  and  chum  salmon  by  drift 
gilLiets  after  August  2; 

(B)  In  Subdistrict  4-A  downstream 
from  the  mouth  of  Stink  Creek,  you  may 
take  king  salmon  by  drift  gillnets  less 
than  150  feet  in  length  from  Jime  10 
through  July  14. 

(xvii)  Unless  otherwise  specified  in 
this  section,  you  may  take  fish  other 
than  salmon  and  halibut  by  set  gillnet, 
drift  gillnet,  beach  seine,  fish  wheel, 
long  line,  fyke  net,  dip  net,  jigging  gear, 
spear,  lead,  or  rod  and  reel,  subject  to 
the  following  restrictions,  which  also 
apply  to  subsistence  salmon  fishing: 

(A)  During  the  open  weekly  fishing 
periods  of  the  commercial  salmon 
fishing  season,  if  you  are  a  commercial 
fisherman,  you  may  not  operate  more 
than  one  type  of  gear  at  a  time,  for 
commercial,  personal  use,  and 
subsistence  purposes; 

(B)  You  may  not  use  an  aggregate 
length  of  set  gillnet  in  excess  of  150 
fathoms  and  each  drift  gillnet  may  not 
exceed  50  fathoms  in  length;  and 

(C)  In  Districts  4,  5,  and  6,  you  may 
not  set  subsistence  fishing  gear  within 
200  feet  of  other  operating  commercial, 
personal  use,  or  subsistence  fishing  gear 
except  that,  at  the  site  approximately 
one  mile  upstream  fix)m  Ruby  on  the 
south  bank  of  the  Yukon  River  between 
ADF&G  regulatory  markers  containing 


the  area  known  locally  as  the  "Slide," 
you  may  set  subsistence  fishing  gear 
within  200  feet  of  other  operating 
commercial  or  subsistence  fishing  gear 
and  in  District  4,  from  Old  Paradise 
Village  upstream  to  a  point  four  miles 
upstream  from  Anvik,  there  is  no 
minimum  distance  requirement  between 
fish  wheels. 

(xviii)  During  the  commercial  salmon 
fishing  season,  within  the  Yukon  River 
and  the  Tanana  River  below  the 
confluence  of  the  Wood  River,  you  may 
use  drift  gillnets  and  fish  wheels  only 
during  open  subsistence  salmon  fishing 
periods. 

(xix)  In  District  4,  from  September  21 
through  May  15,  you  may  use  jigging 
gear  from  shore  ice. 

(xx)  Except  as  provided  in  this 
section,  you  may  take  fish  for 
subsistence  purposes  without  a 
subsistence  fishing  permit. 

(xxi)  You  must  possess  a  subsistence 
fishing  permit  for  the  following 
locations: 

(A)  For  the  Yukon  River  drainage 
from  the  mouth  of  Hess  Creek  to  the 
mouth  of  the  Dall  River; 

(B)  For  the  Yukon  River  drdnage  from 
the  upstream-mouth  of  22  Mile  Slough 
to  the  U.S.-Canada  border; 

(C)  For  whitefish  and  suckers  in  Birch 
Creek  and  within  500  feet  of  its  mouth; 

(D)  For  the  Tanana  River  drainage 
above  the  mouth  of  the  Wood  River. 

(xxii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(xxiii)  In  Districts  1,2,  and  3,  you  may 
not  possess  king  salmon  taken  for 
subsistence  purposes  unless  the  dorsal 
fin  has  been  removed  immediately  after 
landing. 

(xxiv)  If  you  are  a  commercial  salmon 
fisherman  who  is  registered  for  District 
1,  2,  or  3,  you  may  not  take  salmon  for 
subsistence  purposes  in  any  other 
district  located  downstream  from  Old 
Paradise  Village. 

(4)  Kuskokwim  Area:  The  Kuskokwim 
Area  consists  of  all  waters  of  Alaska 
between  the  latitude  of  the  westernmost 
point  of  Naskonat  Peninsula  and  the 
latitude  of  the  southernmost  tip  of  Cape 
Newenham,  including  the  waters  of 
Alaska  surrounding  Nunivak  and  St. 
Matthew  Islands  and  those  waters 
draining  into  the  Bering  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  fish  in  the 
Kuskokwim  Area  at  any  time  without  a 
subsistence  fishing  permit. 

(ii)  In  District  1  and  in  those  waters 
of  the  Kuskokwim  River  between 
Districts  1  and  2,  excluding  the 
Kuskokuak  Slough,  you  may  not  take 
salmon  for  16  hours  before,  during,  and 
for  six  hoius  after,  each  open 


commercial  salmon  fishing  period  for 
District  1. 

(iii)  In  District  1,  Kuskokuak  Slough 
only  from  June  1  through  July  31,  you 
may  not  take  salmon  for  16  hours  before 
and  diuing  each  open  commercial 
salmon  fishing  period  in  the  district. 

(iv)  In  Districts  4  and  5,  from  June  1 
through  September  8,  you  may  not  take 
salmon  for  16  hours  before,  during,  and 
6  hours  after  each  open  commercial 
salmon  fishing  period  in  each  district. 

(v)  In  District  2,  and  anywhere  in 
tributaries  that  flow  into  the 
Kuskokwim  River  within  that  district, 
from  Jime  1  through  September  8  you 
may  not  take  salmon  for  16  hours 
before,  during,  and  six  hoiu-s  after  each 
open  commercial  salmon  fishing  period 
in  the  district. 

(vi)  You  may  not  take  subsistence  fish 
by  nets  in  the  Goodnews  River  east  of 
a  line  between  ADF&G  regulatory 
markers  placed  near  the  mouth  of  the 
Ufigag  River  and  an  ADF&G  regulatory 
marker  placed  near  the  mouth  of  the 
Tunulik  River  16  hours  before,  during, 
and  six  hoiu's  after  each  open 
commercial  salmon  fishing  period. 

(vii)  You  may  not  take  subsistence 
fish  by  nets  in  the  Kanektok  River 
upstream  of  ADF&G  regulatory  markers 
placed  near  the  mouth  16  hours  before, 
during,  and  six  hours  after  each  open 
commercial  salmon  fishing  period. 

(viii)  You  may  not  take  subsistence 
fish  by  nets  in  the  Arolik  River 
upstream  of  ADF&G  regulatory  markers 
placed  near  the  mouth  16  hours  before, 
during,  and  six  hoius  after  each  open 
commercial  salmon  fishing  period. 

(ix)  You  may  take  salmon  only  by 
gillnet,  beach  seine,  fish  wheel,  or  rod 
aiici  reel  subject  to  the  restrictions  set 
out  in  this  section,  except  that  you  may 
also  take  salmon  by  spear  in  the  Holitna. 
Kanektok,  and  Arolik  River  drainages, 
and  in  the  drainage  of  Goodnews  Bay. 

(x)  You  may  not  use  em  aggregate 
length  of  set  gillnets  or  drift  gillnets  in 
excess  of  50  fathoms  for  taking  salmon. 

(xi)  You  may  take  fish  other  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  line,  iyke 
net,  dip  net,  jigging  gear,  spear,  lead,  or 
rod  and  reel. 

(xii)  You  must  attach  to  the  bank  each 
subsistence  gillnet  operated  in 
tributaries  of  the  Kuskokwim  River  and 
fish  it  substantially  perpendicular  to  the 
bank  and  in  a  substantially  straight  line. 

(xiii)  Within  a  tributary  to  the 
Kuskokwim  River  in  that  portion  of  the 
Kuskokwim  River  drainage  from  the 
north  end  of  Eek  Island  upstream  to  the 
mouth  of  the  Kolmakoff  River,  you  may 
not  set  or  operate  any  part  of  a  set 
gillnet  within  1 50  feet  of  any  part  of 
another  set  gillnet. 
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(xiv)  The  m  udmum  depth  of  gillnets 
is  as  follows: 

(A)  Gillnets' with  six-inch  or  smaller 
mesh  may  not  be  more  than  45  meshes 
in  depth; 

(B)  Gillnets  iwith  greater  than  six-inch 
mesh  may  not  be  more  than  35  meshes 
in  depth. 

(xv)  You  m4y  take  halibut  only  by  a 
single  hand-held  line  with  no  more  than 
two  hooks  attached  to  it. 

(xvi)  You  mky  not  use  subsistence  set 
and  drift  gillnets  exceeding  15  fathoms 
in  length  in  Whitefish  Lake  in  the  Ophir 
Creek  drainage.  You  may  not  operate 
more  than  one  subsistence  set  or  drift 
giUnet  at  a  tinie  in  Whitefish  Lake  in  the 
Ophir  Creek  d^inage.  You  must  check 
the  net  at  least  once  every  24  hours. 

(xvii)  Rainbow  trout  may  be  taken  by 
residents  of  Goodnews  Bay,  Platinum, 
Quinhagak,  E^k,  Kwethluk,  Akiachak, 
and  Akiak,  subject  to  the  following 
restrictions: 

(A)  You  may  take  rainbow  trout  only 
by  the  use  of  gillnets,  rod  and  reel,  or 
jiffiing  through  the  ice; 

(B)  You  may  not  use  gillnets  for  taking 
rainbow  trout  from  March  15 — June  15; 

(C)  If  you  take  rainbow  trout 
incidentally  i^  other  subsistence  net 
fisheries  and  tprough  the  ice,  you  may 
retain  them  fot  subsistence  piuposes. 

(5)  Bristol  Efay  Area.  The  Bristol  Bay 
Area  includesjall  waters  of  Bristol  Bay 
including  dra^ages  enclosed  by  a  line 
from  Cape  Neivenham  to  Cape 
Menshikof. 

(i)  Unless  restricted  in  this  section,  or 
unless  under  ^e  terms  of  a  subsistence 
fishing  permii  you  may  take  fish  at  any 
time  in  the  Bristol  Bay  area. 

(ii)  In  all  commercial  salmon  districts, 
from  May  1  through  May  31  and 
October  1  thrdugh  October  31,  you  may 
subsistence  fish  for  salmon  only  bova. 
9:00  a.m.  Monday  until  9:00  a.m. 
Friday.  From  june  1  through  September 
30,  within  thei  waters  of  a  commercial 
salmon  distridt,  you  may  take  salmon 
only  during  open  commercial  salmon 
fishing  perio^. 

(iii)  In  the  Efegik  River  from  9:00  a.m. 
Jime  23  throuj  h  9:00  a.m.  July  17,  you 
may  take  salm  9n  only  from  9:00  a.m. 
Tuesday  to  9:(  0  a.m.  Wednesday  and 
9:00  a.m.  Saturday  to  9:00  a.m.  Simday. 

(iv)  You  ma  i  not  take  fish  from  waters 
within  300  fe€  t  of  a  stream  mouth  used 
by  salmon. 

(v)  You  maj  not  subsistence  fish  with 
nets  in  the  Ta:  imina  River  and  within 
one-fourth  mi  e  of  the  terminus  of  those 
waters  during  the  period  from 
September  1  through  June  14. 

(vi)  Within  any  district,  you  may  take 
salmon,  herring,  and  capelin  only  by 
drift  and  set  gillnets. 

(vii)  Outsia*  the  boundaries  of  any 
district,  you  n  lay  take  salmon  only  by 


set  gillnet,  except  that  you  may  also  take 
salmon  as  follows: 

(A)  By  spear  in  the  Togiak  River 
excluding  its  tributaries; 

(B)  From  August  30  through 
September  30,  by  spear,  dip  net,  and 
gillnet  along  a  100  yard  length  of  the 
west  shore  of  Naknek  Lake  near  the 
outlet  to  the  Naknek  River  as  marked  by 
ADF&G  regulatory  markers; 

(C)  From  August  15  through 
September  15,  by  spear,  dip  net,  and 
gillnet  at  Johnny's  Lake  on  the 
northwestern  side  of  Naknek  Lake; 

(D)  From  October  1  through 
November  15,  by  spear,  dip  net,  and 
gillnet  at  the  mouth  of  Brooks  River  at 
Naknek  Lake; 

(E)  At  locations  and  times  specified  in 
paragraphs  (i)(5)(vii)  (B)  through  P)  of 
this  section,  gillnets  may  not  exceed  five 
fathoms  in  length  and  may  not  be 
anchored  or  tied  to  a  stake  or  peg,  and 
you  must  be  present  at  the  net  while 
fishing  the  net. 

(viii)  The  maximum  lengths  for  set 
gillnets  used  to  teike  salmon  are  as 
follows: 

(A)  You  may  not  use  set  gillnets 
exceeding  10  fathoms  in  length  in  the 
Egegik,  River; 

(B)  In  the  remaining  waters  of  the 
area,  you  may  not  use  set  gillnets 
exceeding  25  fathoms  in  length. 

(ix)  You  may  not  operate  any  part  of 
a  set  gillnet  within  300  feet  of  any  part 
of  another  set  gillnet. 

(x)  You  must  stake  and  buoy  each  set 
gillnet.  Instead  of  having  the  identifying 
information  on  a  keg  or  buoy  attached 
to  the  gillnet,  you  may  plainly  and 
legibly  inscribe  your  first  initial,  last 
name,  and  subsistence  permit  nimiber 
on  a  sign  at  or  near  the  set  gillnet. 

(xi)  You  may  not  operate  or  assist  in 
operating  subsistence  salmon  net  gear 
while  simultaneously  operating  or 
assisting  in  operating  commercial 
salmon  net  gear. 

(xii)  Diiring  closed  commercial 
herring  fishing  periods,  you  may  not  use 
gillnets  exceeding  25  fathoms  in  length 
for  the  subsistence  taking  of  herring  or 
capelin. 

(xiii)  You  may  take  fish  other  than 
salmon,  herring,  capelin,  and  halibut  by 
gear  listed  in  this  part  unless  restricted 
under  the  terms  of  a  subsistence  fishing 
permit. 

(xiv)  You  may  take  salmon  and  char 
only  imder  authority  of  a  subsistence 
fishing  permit. 

(xv)  Only  one  subsistence  fishing 
permit  may  be  issued  to  each  household 
per  year. 

(xvi)  After  August  20,  you  may  not 
possess  coho  salmon  for  subsistence 
purposes  in  the  Togiak  River  section 
and  the  Togiak  River  drainage  unless 


the  head  has  been  immediately  removed 
fitim  the  salmon. 

(6)  Aleutian  Islands  Area.  The 
Aleutian  Islands  Area  includes  all 
waters  of  Alaska  west  of  the  longitude 
of  the  tip  of  Cape  Sarichef,  east  of  172° 
East  longitude,  and  south  of  54°  36' 
North  latitude. 

(i)  You  may  take  fish,  other  than 
salmon,  rainbow  trout,  and  steelhead 
trout,  at  any  time  unless  restricted 
under  the  terms  of  a  subsistence  fishing 
permit.  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries,  you  may  retain 
them  for  subsistence  purposes. 

(ii)  In  the  Unalaska  District,  you  may 
take  salmon  for  subsistence  purposes 
bora  6:00  a.m.  until  9:00  p.m.  firom 
January  1  through  December  31,  except: 

(A)  That  from  June  1  through 
September  15,  you  may  not  use  a 
salmon  seine  vessel  to  take  salmon  for 
subsistence  24  hours  before,  during,  or 
24  hours  after  an  open  commercial 
salmon  fishing  period  within  a  50-mile 
radius  of  the  area  open  to  commercial 
salmon  fishing; 

(B)  That  from  June  1  through 
September  15,  you  may  use  a  purse 
seine  vessel  to  take  salmon  only  with  a 
gillnet  and  you  may  not  have  any  other 
type  of  salmon  gear  on  board  the  vessel 
while  subsistence  fishing;  or 

(C)  As  may  be  specified  on  a 
subsistence  fishing  permit. 

(iii)  In  the  Adak,  Akutan,  Atka- 
Amilia,  and  Umnak  Districts,  you  may 
take  salmon  at  any  time. 

(iv)  You  may  not  subsistence  fish  for 
salmon  in  the  following  waters: 

(A)  The  waters  between  Unalaska  and 
Amaknak  Islands,  including  Margaret's 
Bay,  west  of  a  line  from  the  "Bishop's 
House"  at  53°  52.64'  N.  lat,  166°  32.30' 
W.  long,  to  a  point  on  Amaknak  Island 
at  53°  52.82'  N.  lat,  166°  32.13'  W. 
long.,  and  north  of  line  from  a  point 
south  of  Agnes  Beach  at  53°  52.28'  N. 
lat.,  166°  32.68'  W.  long,  to  a  point  at 
53°  52.35'  N.  lat,  166°  32.95'  W.  long, 
on  Amaknak  Island; 

(B)  Within  Unalaska  Bay  south  of  a 
line  frtim  the  northern  tip  of  Cape 
Cheerful  to  the  northern  tip  of  Kalekta 
Point,  waters  within  250  yards  of  any 
anadromous  stream,  except  the  outlet 
stream  of  Unalaska  Lake,  which  is 
closed  under  paragraph  (i)(6)(iv)(A)  of 
this  section; 

(C)  Waters  in  Reese  Bay  bom  July  1 
through  July  9,  within  500  yards  of  the 
outlet  stream  terminus  to  McLees  Lake; 

(D)  All  fi^shwater  on  Adak  Island  and 
Kagalaska  Island  in  the  Adak  District. 

(v)  You  may  take  salmon  by  seine  and 
gillnet,  or  with  gear  specified  on  a 
subsistence  fishing  permit. 
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(vi)  In  the  Unalaska  District,  if  you 
fish  with  a  net,  you  must  be  physically 
present  at  the  net  at  all  times  when  the 
net  is  being  used. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  take  salmon,  trout  and 
char  only  under  the  terms  of  a 
subsistence  fishing  permit,  except  that 
you  do  not  require  a  permit  in  the 
Akutan,  Umnak  and  Atka-Amlia  Islands 
Districts. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit,  except  that  in  the 
Unalaska  and  Adak  Districts,  you  may 
take  no  more  than  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  the  your  household  listed  on  the 
permit.  You  may  obtain  an  additional 
permit. 

(x)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  later  than  October  31. 

(xi)  The  daily  harvest  limit  for  halibut 
is  two  fish  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(7)  Alaska  Peninsula  Area.  The 
Alaska  Peninsula  Area  includes  all 
Pacific  Ocean  waters  of  Alaska  between 
a  line  extending  southeast  (135°)  from 
the  tip  of  Kupreanof  Point  and  the 
longitude  of  the  tip  of  Cape  Sarichef, 
and  all  Bering  Sea  waters  of  Alaska  east 
of  the  latitude  of  the  tip  of  Cape 
Menshikof. 

(i)  You  may  take  fish,  other  than 
salmon,  rainbow  trout,  and  steelhead 
trout,  at  any  time  imless  restricted 
under  the  terms  of  a  subsistence  fishing 
permit.  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries  or  through  the 
ice,  you  may  retain  them  for  subsistence 
purposes. 

(ii)  You  may  take  salmon,  trout  and 
char  only  under  the  authority  of  a 
subsistence  fishing  permit. 

(iii)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  later  than  October  31. 

(iv)  You  may  take  salmon  at  any  time 
except  within  24  hours  before  and 
within  12  hours  following  each  open 
weekly  commercial  salmon  fishing 
period  within  a  50-mile  radius  of  the 
area  open  to  commercial  salmon  fishing. 


or  as  may  be  specified  on  a  subsistence 
fishing  permit. 

(v)  You  may  not  subsistence  fish  for 
salmon  in  the  following  waters: 

(A)  Russell  Creek  and  Nurse  Lagoon 
and  within  500  yards  outside  the  mouth 
of  Nurse  Lagoon; 

(B)  Trout  Creek  and  within  500  yards 
outside  its  mouth. 

(vi)  You  may  take  salmon  by  seine, 
gillnet,  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fishing 
permit. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  not  use  a  set  gillnet 
exceeding  100  fathoms  in  length. 

(ix)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(x)  You  may  take  no  more  than  250 
salmon  for  subsistence  piirposes  unless 
otherwise  specified  on  yoiu-  subsistence 
fishing  permit. 

(xi)  Toe  daily  harvest  limit  for  halibut 
is  two  fish  and  the  possession  limit  is 
two  daily  harvest  liinits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(8)  Chignik  Area.  The  Chignik  Area 
includes  all  waters  of  Alaska  on  the 
south  side  of  the  Alaska  Peninsula 
enclosed  by  156°  20.22'  West  longitude 
(the  longitude  of  the  southern  entrance 
to  hnuya  Bay  near  Kilokak  Rocks)  and 
a  line  extending  southeast  (135°)  from 
the  tip  of  Kupreanof  Point. 

(i)  You  may  take  fish,  other  than 
rainbow  trout  and  steelhead  trout,  at 
any  time,  except  as  may  be  specified  by 
-  a  subsistence  fishing  permit.  If  you  take 
rainbow  trout  and  steelhead  trout 
incidentally  in  other  subsistence  net 
fisheries,  you  may  retain  them  for 
subsistence  purposes. 

(ii)  You  may  not  take  salmon  in  the 
Chignik  River,  upstream  from  the 
ADF&G  weir  site  or  counting  tower,  in 
Black  Lake,  or  any  tributary  to  Black 
and  Chignik  Lakes. 

(iii)  You  may  take  salmon,  front  and 
char  only  under  the  authority  of  a 
subsistence  fishing  permit. 

(iv)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  later  than  October  31. 

(v)  If  you  hold  a  commercial  fishing 
license,  you  may  not  subsistence  fish  for 
salmon  from  48  hours  before  the  first 
conmiercial  salmon  fishing  opening  in 
the  Chignik  Area  through  September  30. 

(vi)  You  may  take  salmon  by  seines, 
gillnets,  rod  and  reel,  or  with  gear 


specified  on  a  subsistence  fishing 
permit,  except  that  in  Chignik  Lake  you 
may  not  use  purse  seines. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  imder  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit. 

(x)  The  daily  harvest  limit  for  halibut 
is  two  fish  and  the  possession  limit  is 
two  daily  harvest  liinits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  hahbut  on  the  same  day. 

(9)  Kodiak  Area.  The  Kodiak  Area 
includes  all  waters  of  Alaska  south  of  a 
line  extending  east  from  Cape  Douglas 
(58°  51.10'  N.  lat.),  west  of  150°  W. 
long.,  north  of  55°  30.00'  N.  lat.;  and  east 
of  the  longitude  of  the  southern 
entrance  of  Imuya  Bay  near  Kilokak 
Rocks  (156°  20.22'  W.  long.). 

(i)  You  may  take  fish,  oUier  than 
salmon,  rainbow  front  and  steelhead 
trout,  at  any  time  imless  restricted  by 
the  terms  of  a  subsistence  fishing 
permit.  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries,  you  may  retain 
them  for  subsistence  purposes, 
(ii)  You  may  take  salmon  for 
subsistence  purposes  24  hours  a  day 
from  January  1  through  December  31, 
with  the  following  exceptions: 

(A)  From  June  1  through  September 
15,  you  may  not  use  salmon  seine 
vessels  to  take  subsistence  salmon  for  24 
hours  before,  during,  and  for  24  hours 
after  any  open  commercial  salmon 
fishing  period; 

(B)  From  June  1  through  September 
15,  you  may  use  purse  seine  vessels  to 
take  salmon  only  with  gillnets  and  you 
may  have  no  other  type  of  salmon  gear 
on  board  the  vessel.  ' 

(iii)  You  may  not  subsistence  fish  for  - 
salmon  in  the  following  locations: 

(A)  All  waters  closedto  commercial 
salmon  fishing  in  the  Chiniak  Bay  and 
all  waters  closed  to  commercial  salmon 
fishing  within  100  yards  of  the  terminus 
of  Selief  Bay  Creek  and  north  and  west 
of  a  line  from  the  tip  of  Last  Point  to  the 
tip  of  River  Mouth  Point  in  Afognak 
Bay; 

(B)  From  Augtist  15  through 
September  30,  all  waters  500  yards 
seaward  of  the  terminus  of  Little  Kitoi 
Creek; 

(C)  All  freshwater  systems  of  Afognak 
Island. 

(iv)  You  must  have  a  subsistence 
fishing  permit  for  taking  salmon,  trout, 
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and  char  for  su  bsistence  purposes.  You 
must  have  a  supsistence  fishing  permit 
for  taking  herring  and  bottomfish  for 
subsistence  purposes  during  the 
commercial  hetring  sac  roe  season  from 
April  15  throu  ;h  June  30. 

(v)  With  a  sv  bsistence  salmon  fishing 
permit  you  may  take  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  yoiu  house!  old  whose  names  are 
listed  on  the  p  jrmit.  You  may  obtain  an 
additional  per  nit  if  you  can  show  that 
more  fish  are  r  eeded. 

(vi)  You  muiit  keep  a  record  of  the 
number  of  sub  iistence  fish  taken  each 
year.  You  mus  record  on  the  reverse 
side  of  the  per  nit  the  number  of 
subsistence  fis  i  taken.  You  must 
complete  the  r  scord  immediately  upon 
landing  subsis  ence-caught  fish,  and 
must  return  it  Dy  February  1  of  the  year 
following  the  tear  the  permit  was 
issued.  1 

(vii)  You  m^  take  fish  other  than 
salmon  and  h^ibut  by  gear  listed  in  this 
part  unless  restricted  under  the  terms  of 
a  subsistence  Bshing  permit. 

(viii)  You  m  jy  take  salmon  only  by 
gillnet.  rod  and  reel,  or  seine. 

(ix)  You  mu  ;t  be  physically  present  at 
the  net  when  1  le  net  is  being  fished. 

(x)  You  may  take  halibut  only  by  a 
single  hand-hdd  line  with  not  more 
than  two  hook  s  attached  to  it. 

(xi)  The  dai  y  harvest  limit  for  halibut 
is  two  fish  anc  the  possession  limit  is 
two  daily  han  est  limits.  You  may  not 
possess  sport-  aken  and  subsistence- 
taken  halibut  I  m  the  same  day. 

(10)  Cook  It  let  Area.  The  Cook  tolet 
Area  includes  all  waters  of  Alaska 
enclosed  by  a  ine  extending  east  from 
Cape  Douglas  58°  51'  06"  N.  lat.)  and 
a  line  extendi)  ig  south  ft-om  Cape 
Fairfield  (148'  50'  15"  W.  long.). 

(i)  Unless  restricted  in  this  section,  or 
unless  restrict  sd  under  the  terms  of  a 
subsistence  fii  hing  permit,  you  may 
take  fish,  othe  r  than  rainbow  trout  and 
steelhead  trou  I,  at  any  time  in  the  Cook 
Inlet  Area.  If  3  ou  take  rainbow  trout  and 
steelhead  trou  t  incidentally  in  other 
subsistence  n(  it  fisheries  or  through  the 
ice,  you  may  1  etain  them  for  subsistence 
purposes. 

(ii)  You  ma; '  not  take  salmon,  Dolly 
Varden,  trout,  grayling,  char,  and  burbot 
for  subsistence  purposes. 

(iii)  You  mc  y  only  take  smelt  with  dip 
nets  or  gillnet  5  in  fresh  water  from  April 
1  through  JunB  15.  You  may  not  use  a 
gillnet  exceec  ing  20  feet  in  length  and 
two  inches  in  mesh  size.  You  must 
attend  the  net  at  all  times  when  it  is 
being  used.  T  lere  are  no  harvest  or 
possession  limits  for  smelt. 

(iv)  You  mj  y  take  fish  by  gear  listed 
in  this  part  ui  iless  restricted  in  this 


section  or  under  the  terms  of  a 
subsistence  fishing  permit. 

(11)  Prince  William  Sound  Area.  The 
Prince  William  Sound  Area  includes  all 
waters  of  Alaska  between  the  longitude 
of  Cape  Fairfield  and  the  longitude  of 
Cape  Suckling. 

U)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish,  other  than  rainbow  trout  and 
steelhead  trout,  at  any  time  in  the  Prince 
William  Sound  Area. 

(ii)  You  may  take  salmon  in  the  Upper 
Copper  River  District  only  as  follows: 

(A)  hi  the  Glennallen  Subdistrict, 
fi'om  June  1  through  September  30; 

(B)  You  may  not  take  salmon  in  the 
Chitina  Subdistrict. 

(iii)  You  may  take  salmon,  other  than 
Chinook  salmon,  in  the  vicinity  of  the 
former  Native  village  of  Batzulnetas 
only  under  the  authority  of  a    , 
Batzulnetas  subsistence  salmon  fishing 
permit  issued  by  ADF&G  and  under  the 
following  conditions: 

(A)  You  may  take  salmon  only  in 
those  waters  of  the  Copper  River 
between  ADF&G  regulatory  markers 
located  near  the  mouth  of  Tanada  Creek 
and  approximately  one-half  mile 
downstream  fi^om  that  mouth  and  in 
Tanada  Creek  between  ADF&G 
regulatory  markers  identifying  the  open 
waters  of  the  creek; 

(B)  You  may  use  only  fish  wheels  and 
dip  nets  on  the  Copper  River  and  only 
dip  nets  and  spears  in  Tanada  Creek; 

(C)  You  may  take  salmon  only  from 
Jime  1  through  September  1  or  until  the 
season  is  closed  by  emergency 
regulation;  fishing  periods  are  to  be 
established  by  emergency  regulation 
and  are  two  days  per  week  during  the 
month  of  Jime  and  3.5  days  per  week  for 
the  remainder  of  the  season; 

(D)  You  must  release  chinook  salmon 
to  the  water  unharmed;  you  must  equip 
your  fish  wheel  with  a  livebox  or 
monitor  it  at  all  times; 

(E)  You  must  return  the  permit  no 
later  than  September  30. 

(iv)  You  may  take  salmon  for 
subsistence  purposes  with  no  bag  or 
possession  limits  in  those  waters  of  the 
Southwestern  District  and  along  the 
northwestern  shore  of  Green  Island  from 
the  westernmost  tip  of  the  island  to  the 
northernmost  tip,  only  as  follows: 

(A)  You  may  use  seines  up  to  50 
fathoms  in  length  and  100  meshes  deep 
with  a  maximum  mesh  size  of  four 
inches,  or  gillnets  up  to  150  fathoms  in 
length,  except  that  you  may  take  pink 
salmon  only  in  fresh  water  using  dip 
nets; 

(B)  You  may  take  salmon  only  from 
May  15  until  two  days  before  the 
commercial  opening  of  the 


Southwestern  District,  seven  days  per 
week;  during  the  commercial  salmon 
fishing  season,  only  during  open 
commercial  salmon  fishing  periods;  and 
from  two  days  following  the  closure  of 
the  commercial  salmon  season  imtil 
September  30,  seven  days  per  week; 

(C)  You  may  not  fish  witnin  the 
closed  waters  areas  for  commercial 
salmon  fisheries. 

(v)  You  may  take  salmon  for 
subsistence  purposes  with  no  bag  or 
possession  limits  in  those  waters  north 
of  a  line  fi-om  Porcupine  Point  to 
Granite  Point,  and  south  of  a  line  fi'om 
Point  Lowe  to  Tongue  Point,  only  as 
follows: 

(A)  You  may  use  seines  up  to  50 
fathoms  in  length  and  100  meshes  deep 
with  a  maximum  mesh  size  of  four 
inches,  or  gillnets  up  to  150  fathoms  in 
length  with  a  maximum  mesh  size  of  six 
and  one-quarter  inches,  except  that  you 
may  only  take  pink  salmon  in  fresh 
water  using  dip  nets; 

(B)  You  may  take  salmon  only  from 
May  15  until  two  days  before  the 
commercial  opening  of  the  Eastern 
District,  seven  days  per  week  during  the 
commercial  salmon  fishing  season,  only 
during  open  commercial  salmon  fishing 
periods;  and  fi-om  two  days  following 
the  closure  of  the  conunercial  salmon 
season  imtil  October  31,  seven  days  per 
week; 

(C)  You  may  not  fish  within  the 
closed  waters  areas  for  commercial 
salmon  fisheries. 

(vi)  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other     - 
subsistence  net  fisheries,  you  may  retain 
them  for  subsistence  purposes. 

(vii)  You  may  take  nerring  spawn  on' 
kelp  for  subsistence  pxirposes  from 
above  water  from  March  15  through 
Jime  15  and  underwater  using  dive  gear 
only  during  open  periods  for  the  wild 
herring  spawn-on-kelp  commercial 
fishery. 

(viii)  You  may  not  take  salmon  in  the 
tributaries  of  the  Copper  River  and 
waters  of  the  Copper  River  not  in  the 
Upper  Copper  River  District. 

(ix)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit. 

(x)  You  may  take  salmon  only  by  the 
following  types  of  gear: 

(A)  In  the  Glennallen  Subdistrict  by 
fish  wheels,  rod  and  reel,  or  dip  nets; 
and 

(B)  In  salt  water  by  gillnets  and 
seines. 

(xi)  You  may  not  rent,  lease,  or 
otherwise  use  your  fish  wheel  used  for 
subsistence  fishing  for  personal  gain. 
You  must  register  your  fish  wheel  with 
ADF&G.  Yoin  registration  number  and 
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name  and  address  must  be  permanently 
affixed  and  plainly  visible  on  the  fish 
wheel  when  the  fish  wheel  is  in  the 
water;  only  the  current  year's 
registration  number  may  be  affixed  to 
the  fish  wheel;  you  must  remove  any 
other  registration  number  from  the  fish 
wheel.  You  must  remove  the  fish  wheel 
from  the  water  at  the  end  of  the  permit 
period.  You  may  operate  only  one  fish 
wheel  at  any  one  time.  You  may  not  set 
or  operate  a  fish  wheel  within  75  feet  of 
another  fish  wheel.  No  fish  wheel  may 
have  more  than  two  baskets.  A  wood  or 
metal  plate  at  least  12  inches  high  by  12 
inches  wide,  bearing  your  name  and 
address  in  letters  and  numerals  at  least 
one  inch  high,  must  be  attached  to  each 
fish  wheel  so  that  the  name  and  address 
are  plainly  visible. 

(xii)  You  must  personally  operate  the 
fish  wheel  or  dip  net.  You  may  not  loan 
or  transfer  a  subsistence  fish  wheel  or 
dip  net  permit  except  as  permitted. 

(xiii)  You  may  take  halibut  only  by  a 
single  hand-held  line  with  not  more 
than  two  hooks  attached  to  it. 

(xiv)  You  may  take  herring  spawn  on 
kelp  only  by  a  hand-held  unpowered 
blade-cutting  device.  You  must  cut  kelp 
plant  blades  at  least  four  inches  above 
the  stipe  (stem).  The  provisions  of  this 
paragraph  do  not  apply  to  Fucus 
species. 

(xv)  Except  as  provided  in  this 
section,  you  may  take  fish  other  than 
salmon  and  freshwater  fish  species  for 
subsistence  purposes  without  a 
subsistence  fishing  permit. 

(xvi)  You  may  take  salmon  and 
freshwater  fish  species  only  under 
authority  of  a  subsistence  fishing 
permit. 

(xvii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(xviii)  The  following  apply  to  Upper 
Copper  River  District  subsistence 
salmon  fishing  permits: 

(A)  Only  one  type  of  gear  may  be 
specified  on  a  permit; 

(B)  Only  one  permit  per  year  may  be 
issued  to  a  household; 

(C)  You  must  return  your  permit  no 
later  than  October  31,  or  you  may  be 
denied  a  permit  for  the  following  year; 

(D)  If  your  household  has  a  Chitina 
Subdistrict  personal  use  salmon  fishing 
permit,  you  will  not  be  issued  a  Copper 
River  subsistence  salmon  fishing  permit; 

(E)  A  fish  wheel  may  be  operated  only 
by  one  permit  holder  at  one  time;  that 
permit  holder  must  have  the  fish  wheel 
marked  as  required  by  this  section  and 
diiring  fishing  operations; 

(F)  Only  the  permit  holder  and  the 
authorized  member  of  the  household 
listed  on  the  subsistence  permit  may 
take  salmon; 


(G)  A  permit  holder  must  record  on 
ADF&G  forms  all  salmon  taken 
immediately  after  landing  the  salmon. 

(xix)  The  total  annual  possession  limit 
for  an  Upper  Copper  River  District 
subsistence  salmon  fishing  permit  is  as 
follows: 

(A)  For  a  household  with  one  person. 
30  salmon,  of  which  no  more  than  5 
may  be  chinook  salmon  if  taken  by  dip 
net; 

(B)  For  a  household  with  two  persons, 
60  salmon,  of  which  no  more  than  five 
may  be  chinook  salmon  if  taken  by  dip 
net;  plus  10  salmon  for  each  additional 
person  in  a  household  over  2,  except 
that  the  household's  limit  for  chinook 
salmon  taken  by  dip  net  does  not 
increase; 

(C)  upon  request,  permits  for 
additional  salmon  will  be  issued  for  no 
more  than  a  total  of  200  salmon  for  a 
permit  issued  to  a  household  with  one 
person,  of  which  no  more  than  5  may 
be  chinook  salmon  if  taken  by  dip  net; 
or  no  more  than  a  total  of  500  salmon 
for  a  permit  issued  to  a  household  with 
2  or  more  persons,  of  which  no  more 
than  5  may  be  chinook  salmon  if  taken 
by  dip  net. 

(xx)  A  subsistence  fishing  permit  may 
be  issued  to  a  village  council,  or  other 
similarly  qualified  organization  whose 
members  operate  fish  wheels  for 
subsistence  piu-poses  in  the  Upper 
Copper  River  District,  to  operate  fish 
wheels  on  behalf  of  members  of  its 
village  or  organization.  A  permit  may 
only  be  issued  following  approval  by 
ADF&G  of  a  harvest  assessment  plan  to 
be  administered  by  the  permitted 
coimcil  or  organization.  The  harvest 
assessment  plan  must  include: 
provisions  for  recording  daily  catches 
for  each  fish  wheel;  sample  data 
collection  forms;  location  and  number 
of  fish  wheels;  the  full  legal  name  of  the 
individual  responsible  for  the  lawful 
operation  of  each  fish  wheel;  and  other 
information  determined  to  be  necessary 
for  effective  resource  management.  The 
following  additional  provisions  apply  to 
subsistence  fishing  permits  issued 
under  this  paragraph  {i)(ll)(xx): 

(A)  The  permit  will  list  all  households 
and  household  members  for  whom  the 
fish  wheel  is  being  operated; 

(B)  The  allowable  harvest  may  not 
exceed  the  combined  seasonal  limits  for 
the  households  listed  on  the  permit;  the 
permittee  will  notify  the  department 
when  households  are  added  to  the  list, 
and  the  seasonal  limit  may  be  adjusted 
accordingly; 

(C)  Members  of  households  listed  on 
a  permit  issued  to  a  village  council  or 
other  similarly  qualified  organization, 
are  not  eligible  for  a  separate  household 


subsistence  fishing  permit  for  the  Upper 
Copper  River  District. 
-  (xxi)  You  may  not  possess  salmon 
taken  under  the  authority  of  an  Upper 
Copper  River  District  subsistence 
fishing  permit  unless  both  lobes  of  the 
caudal  (tail)  fin  have  been  immediately 
removed  from  the  salmon. 

(xxii)  In  locations  open  to  commercial 
salmon  fishing  other  tian  described  for 
the  Upper  Copper  River  District,  the 
annual  subsistence  salmon  limit  is  as 
follows: 

(A)  15  salmon  for  a  household  of  one 
person; 

(B)  30  salmon  for  a  household  of  two 
persons  and  10  salmon  for  each 
additional  person  in  a  household; 

(C)  No  more  than  five  king  salmon 
may  be  taken  per  permit. 

(xxiii)  The  daily  harvest  limit  for- 
halibut  is  two  fish  and  the  possession 
limit  is  two  daily  harvest  limits.  You 
may  not  possess  sport-taken  and 
subsistence-taken  halibut  on  the  same 
day. 

(12)  YakutatArea.  The  Yakutat  Area 
includes  all  waters  of  Alaska  between 
the  longitude  of  Cape  Suckling  and  the 
longitude  of  Cape  Fairweather. 

(i)  Unless  restricted  in  this  section  or 
imless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish  at  any  time  in  the  Yakutat 
Area. 

(ii)  You  may  not  take  salmon  during 
the  period  commencing  48  hours  before 
an  opening  until  48  hours  after  the 
closure  of  an  open  commercial  salmon 
net  fishing  season.  This  applies  to  each 
river  or  bay  fishery  individually. 

(iii)  When  the  length  of  the  weekly 
commercial  salmon  net  fishing  period 
exceeds  two  days  in  any  Yakutat  Area 
salmon  net  fishery,  the  subsistence 
fishing  period  is  from  6:00  a.m.  to  6:00 
p.m.  on  Saturday  in  that  location. 

(iv)  You  may  take  salmon,  steelfaead 
trout  in  the  Situk  and  Ahmklin  Rivers, 
other  trout  and  char  only  under 
authority  of  a  subsistence  fishing 
permit. 

(v)  If  you  take  salmon,  trout,  or  char 
incidentally  by  gear  operated  under  the 
terms  of  a  subsistence  permit  for 
salmon,  you  may  retain  them  for 
subsistence  purposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  yoiu-  permit  calendar. 

(vi)  You  may  take  fish  by  gear  listed 
in  this  part  imless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit. 

(vii)  In  the  Situk  River,  each 
subsistence  salmon  fishing  permit 
holder  shall  attend  his  or  her  gill  net  at 
all  times  when  it  is  being  used  to  take 
salmon. 
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(viii)  You  mi  ly  block  up  to  two-thirds 
of  a  stream  wil  h  a  gillnet  or  seine  used 
for  subsistence  Hshing. 

(ix)  You  mui  ;t  remove  the  dorsal  fin 
from  subsisterjce-caught  salmon  when 

taken. 

(x)  You  may  not  possess  subsistence- 
taken  and  spoi  t-taken  salmon  on  the 
same  day. 

(13)  Southec  stem  Alaska  Area.  The 
Southeastern  Alaska  Area  includes  all 
waters  between  a  line  projecting 
southwest  fror  i  the  westernmost  tip  of 
Cape  Fairweat  ler  and  Dixon  Entrance. 

U)  Unless  re  itricted  in  this  section  or 
under  the  tern  s  of  a  subsistence  fishing 
permit,  you  m  ly  take  fish,  other  than 
rainbow  trout  md  steelhead  trout,  in  the 
Southeastern  i  ilaska  Area  at  any  time. 

(ii)  You  ma)  take  herring  at  any  time, 
except  that  in  he  72  hours  before  and 
72  hours  after  eui  open  commercial 
herring  fishing  period  in  the 
Southeastern  t  daska  Area,  a  vessel  that, 
or  crew  membsr  or  permit  holder  who, 
participates  ir  that  commercial  herring 
fishery  openir  g  may  not  take  or  possess 
herring  in  any  district  in  the 
Southeastern  i  Alaska  Area. 

(iii)  From  July  7  through  July  31,  you 
may  take  sock  jye  salmon  in  the  waters 
of  the  Klawoc  :  River,  and  Klawock  Lake 
only  from  8:0(  a.m.  Monday  until  5:00 

p.m.  Friday. 

(iv)  You  mu  5t  possess  a  subsistence 
fishing  permit  to  take  salmon,  trout,  or 
char. 

(v)  Permits  vill  not  be  issued  for  the 
taking  of  chin  )ok  or  coho  salmon,  but 
if  you  take  chi  nook  or  coho  salmon 
incidentally  v  ith  gear  operated  under 
terms  of  a  sub  iistence  permit  for  other 
salmon,  they  i  nay  be  kept  for 
subsistence  pi  irposes.  You  must  report 
any  chinook  c  r  coho  salmon  taken  in 
this  manner  o  i  your  permit  calendar. 

(vi)  If  you  ti  ke  salmon,  trout,  or  char 
incidentally  v  ith  gear  operated  under 
terms  of  a  suh  sistence  permit  for  other 
salmon,  they  i  nay  be  kept  for 
subsistence  p  irposes.  You  must  report 
any  salmon,  ti  out,  or  char  taken  in  this 
manner  on  yo  iir  permit  calendar. 

(vii)  No  pel  nits  for  the  use  of  nets 
will  be  issuer  for  the  salmon  streams 
flowing  acros  ;  or  adjacent  to  the  road 
systems  of  Pe  ersburg,  Wrangell,  and 
Sitka 

(viii)  You  s  lall  immediately  remove 
the  pelvic  fin  i  of  all  salmon  when  taken. 

(ix)  You  mc  y  not  possess  subsistence- 
taken  and  spc  rt-taken  salmon  on  the 
same  day. 

§     .27    Subsi  itence  taking  of  shellfish. 

(a)  Rpgulatirins  in  this  section  apply  to 
subsistence  t<  king  of  Dungeness  crab, 
king  crab.  Tanner  crab,  shrimp,  clams, 
abalone,  and  jther  shellfish  or  their 
parts. 


(b)  You  may  take  shellfish  for 
subsistence  uses  at  any  time  in  any  area 
of  the  public  lands  by  any  method 
unless  restricted  by  the  subsistence 
fishing  regulations  of  §  _.26  or  this 
section. 

(c)  Methods,  means,  and  general 
restrictions.  (1)  The  harvest  limit 
specified  in  this  section  for  a 
subsistence  season  for  a  species  and  the 
State  harvest  limit  set  for  a  State  season 
for  the  same  species  are  not  cumulative. 
This  means  that  if  you  have  taken  the 
harvest  limit  for  a  particular  species 
under  a  subsistence  season  specified  in 
this  section,  you  may  not  after  that,  take 
any  additional  shellfish  of  that  species 
under  any  other  harvest  limit  specified 
for  a  State  season. 

(2)  Unless  otherwise  provided  in  this 
section,  you  may  use  gear  as  specified 
in  the  definitions  of  §  .26  for  subsistence 
taking  of  shellfish. 

(3)  You  are  prohibited  from  buying  or 
selling  subsistence-taken  shellfish,  their 
parts,  or  their  eggs,  unless  otherwise 
specified. 

(4)  You  may  not  use  explosives  and 
chemicals,  except  that  you  may  use 
chemical  baits  or  lures  to  attract 
shellfish. 

(5)  Marking  requirements  for 
subsistence  shellfish  gear  are  as  follows: 

(i)  You  shall  plainly  and  legibly 
inscribe  your  first  initial,  last  name,  and 
address  on  a  keg  or  buoy  attached  to 
unattended  subsistence  fishing  gear, 
except  when  fishing  through  the  ice, 
you  may  substitute  for  the  keg  or  buoy, 
a  stake  inscribed  with  yoiu-  first  initial, 
last  name,  and  address  inserted  in  the 
ice  near  the  hole;  subsistence  fishing 
gear  may  not  display  a  permanent 
ADF&G  vessel  license  number; 

(ii)  kegs  or  buoys  attached  to 
subsistence  crab  pots  also  must  be 
inscribed  with  the  name  or  United 
States  Coast  Guard  number  of  the  vessel 
used  to  operate  the  pots. 

(6)  Pots  used  for  subsistence  fishing 
must  comply  with  the  escape 
mechanism  requirements  found  in 
§_.26. 

(7)  You  may  not  mutilate  or  otherwise 
disfigure  a  crab  in  any  manner  which 
would  prevent  determination  of  the 
minimum  size  restrictions  until  the  crab 
has  been  processed  or  prepared  for 
consumption. 

(d)  Taking  shellfish  by  designated 
harvest  permit.  (1)  Any  species  of 
shellfish  that  may  be  taken  by 
subsistence  fishing  under  this  part  may 
be  taken  under  a  designated  harvest 
permit. 

(2)  If  you  are  a  Federally-qualified 
subsistence  user  (beneficiary),  you  may 
designate  another  Federally-qualified 
subsistence  user  to  take  shellfish  on 


your  behalf.  The  designated  fisherman 
must  obtain  a  designated  harvest  permit 
prior  to  attempting  to  harvest  shellfish 
and  must  return  a  completed  harvest 
report.  The  designated  fisherman  may 
harvest  for  any  number  of  beneficiaries 
but  may  have  no  more  than  two  harvest 
limits  in  his/her  possession  at  any  one 
time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
harvest  permit  when  taking,  attempting 
to  take,  or  transporting  shellfish  taken 
under  this  section,  on  behalf  of  a 
beneficiary. 

(4)  a  person  may  not  fish  with  more 
than  one  legal  limit  of  gear  as 
established  by  this  section. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
shellfish  on  your  behalf  at  one  time. 
You  may  not  personally  take  or  attempt 
to  take  shellfish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  shellfish  on  your 
behalf. 

(e)  If  a  subsistence  shellfishing  permit 
is  required  by  this  section,  the  following 
conditions  apply  unless  otherwise 
specified  by  the  subsistence  shellfishing 
regulations  this  section: 

(1)  You  may  not  take  shellfish  for 
subsistence  in  excess  of  the  limits  set 
out  in  the  permit; 

(2)  You  must  obtain  a  permit  prior  to 
subsistence  fishing; 

(3)  You  must  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  taking  or  transporting 
the  species  for  which  the  permit  is 
issued; 

(4)  The  permit  may  designate  the 
species  and  numbers  of  shellfish  to  be 
harvested,  time  and  area  of  fishing,  the 
type  and  amount  of  fishing  gear  and 
other  conditions  necessary  for 
management  or  conservation  purposes; 

(5)  If  specified  on  the  permit,  you 
shall  keep  accurate  daily  records  of  the 
catch  involved,  showing  the  number  of 
shellfish  taken  by  species,  location  and 
date  of  the  catch  and  such  other 
information  as  may  be  required  for 
management  or  conservation  purposes; 

(6)  Subsistence  fishing  reports  must 
be  completed  and  submitted  at  a  time 
specified  for  each  peirticular  area  and 
fishery; 

(7)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
subsistence  fishing  permit  and  you  fails 
to  comply  with  such  reporting 
requirements,  you  are  ineligible  to 
receive  a  subsistence  permit  for  that 
activity  during  the  following  calendar 
year,  imless  you  demonstrate  that 
failure  to  report  was  due  to  loss  in  the 
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mail,  accident,  sickness  or  other 
unavoidable  circumstances. 

(f)  Subsistence  take  by  commercial 
vessels.  No  fishing  vessel  which  is 
commercially  licensed  and  registered 
for  shrimp  pot,  shrimp  trawl,  king  crab. 
Tanner  crab,  or  Dungeness  crab  fishing 
may  be  used  for  subsistence  take  during 
the  period  starting  14  days  before  an 
opening  until  14  days  after  the  closure 
of  a  respective  open  season  in  the  area 
or  areas  for  which  the  vessel  is 
registered.  However,  if  you  are  a 
commercial  fisherman,  you  may  retain 
shellfish  for  your  own  use  fi-om  yoiu' 
lawrfully  taken  commercial  catch. 

(g)  You  may  not  take  or  possess 
shellfish  smaller  than  the  minimiun 
legal  size  limits. 

(h)  Unlawful  possession  of 
subsistence  shellfish.  You  may  not 
possess,  transport,  give,  receive  or  barter 
shellfish  or  their  parts  taken  in  violation 
of  Federal  or  State  regulations. 

(i)(l)  An  owner,  operator,  or  employee 
of  a  lodge,  charter  vessel,  or  other 
enterprise  that  furnishes  food,  lodging, 
or  gmde  services  may  not  furnish  to  a 
client  or  guest  of  that  enterprise, 
shellfish  that  has  been  taken  under  this 
chapter,  unless: 

(i)  The  shellfish  has  been  taken  with 
gear  deployed  and  retrieved  by  the 
client  or  guest; 

(ii)  The  gear  has  been  marked  with  the 
client's  or  guest's  name  and  address; 
and 

(iii)  The  shellfish  is  to  be  consumed 
by  the  client  or  guest  or  is  consumed  in 
the  presence  of  the  client  or  guest. 

(2)  The  captain  and  crew  members  of 
a  charter  vessel  may  not  deploy,  sel,  or 
retrieve  their  own  gear  in  a  subsistence 
shellfish  fishery  when  that  vessel  is 
being  chartered. 

(j)  Subsistence  shellfish  areas  and 
pertinent  restrictions.  (1)  Southeastern 
Alaska-Yakutat  Area.  No  marine  waters 
under  jurisdiction  for  Federal 
subsistence  management. 

(2)  Prince  William  Sound  Area.  No 
marine  waters  under  jvuisdiction  for 
Federal  subsistence  management. 

(3)  Cook  Inlet  Area.  You  may  not  take 
shellfish  for  subsistence  purposes. 

(4)  Kodiak  Area,  (i)  You  may  take  crab 
for  subsistence  piu-poses  only  under  the 
authority  of  a  subsistence  crab  fishing 
permit  issued  by  the  ADFScG. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  ft-om  the  ADF&G  before 
subsistence  shrimp  fishing  diuing  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section  or 
subsection.  The  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 


intends  to  fish.  No  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  The  daily  harvest  and  possession 
limit  is  12  male  Dimgeness  crab  per 
person;  only  male  Dimgeness  crab  with 
a  shell  widUi  of  six  and  one-half  inches 
or  greater  may  be  taken  or  possessed. 
Taking  of  Dimgeness  crab  is  prohibited 
in  water  25  fathoms  or  more  in  depth 
during  the  14  days  immediately  before 
the  opening  of  a  commercial  king  or 
Tanner  crab  fishing  season  in  the 
location. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  aimual  limit  is  six  crabs  per 
household;  only  male  king  crab  may  be 
taken  or  possessed; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 

(C)  You  may  not  use  more  than  five 
crab  pots,  each  being  no  more  than  75 
cubic  feet  in  capacity  to  take  king  crab; 

(D)  You  may  take  king  crab  only  fit)m 
June  l-January  31,  except  that  the 
subsistence  taking  of  king  crab  is 
prohibited  in  waters  25  fathoms  or 
greater  in  depth  during  the  period  14 
days  before  and  14  days  after  open 
commercial  fishing  seasons  for  red  king 
crab,  blue  king  crab,  or  Tanner  crab  in 
the  location; 

(E)  The  waters  of  the  Pacific  Ocean 
enclosed  by  the  boundaries  of  Womans 
Bay,  Gibson  Cove,  and  an  area  defined 
by  a  line  V2  mile  on  either  side  of  the 
mouth  of  the  Karluk  River,  and 
extending  seaward  3,000  feet,  and  all 
waters  within  1,500  feet  seaward  of  the 
shoreline  of  Afognak  Island  are  closed 
to  the  harvest  of  king  crab  except  by 
Federally-qualified  subsistence  users. 

(v)  In  the  subsistence  taking  of  Tanner 
crab: 

(A)  You  may  not  use  more  than  five 
crab  pots  to  take  Tanner  crab; 

(B)  You  may  not  take  Tanner  crab  in 
waters  25  fathoms  or  greater  in  depth 
during  the  14  days  immediately  before 
the  opening  of  a  commercial  king  or 
Tanner  crab  fishing  season  in  the 
location; 

(C)  The  daily  harvest  and  possession 
limit  is  12  male  crab  with  a  shell  width 
five  and  one-half  inches  or  greater  per 
person. 

(5)  Alaska  Peninsula-Aleutian  Islands 
Area,  (i)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  fi-om  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 


shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(ii)  The  daily  harvest  and  possession 
limit  is  12  male  Dungeness  crab  per 
person;  only  crabs  with  a  shell  width  of 
five  and  one-half  inches  or  greater  may 
be  taken  or  possessed. 

(iii)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  daily  harvest  and  possession 
limit  is  six  male  crab  per  person;  only 
crabs  with  a  shell  width  of  six  and  one- 
half  inches  or  greater  may  be  taken  or 
possessed; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  seciued  fully 
open; 

(C)  You  may  take  crabs  only  fi^m  June 
1 -January  31. 

(ivl^he  daily  harvest  and  possession 
limit  is  12  male  Tanner  crab  per  person; 
only  crabs  with  a  shell  width  of  five  and 
one-half  inches  or  greater  may  be  taken 
or  possessed. 

(6)  Bering  Sea  Area,  (i)  In  that  portion 
of  the  area  north  of  the  latitude  of  Cape 
Newenham,  shellfish  may  only  be  taken 
by  shovel,  jigging  gear,  pots  and  ring 
net. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  ft-om  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  12 
male  Dungeness  crab  per  person. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  six 
male  crab  per  person; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 

(C)  In  waters  south  of  60°  N.  lat.,  you 
may  take  crab  only  from  June  1 -January 
31; 

(D)  In  the  Norton  Sound  Section  of 
the  Northern  District,  you  must  have  a 
subsistence  permit. 
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Proclamation  7270  of  January  31,  2000 

National  African  American  History  Month,  2000 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year  during  National  African  American  History  Month,  as  we  explore 
the  history  and  cuhure  of  African  Americans,  we  discover  anew  a  treasure 
of  stories  about  the  triumph  of  the  human  spirit,  inspiring  accounts  of 
everyday  people  rising  above  the  indignities  imposed  by  prejudice  These 
stones  are  not  only  an  important  part  of  African  American  history,  but 
an  essential  part  of  American  history. 

We  are  awakened  to  such  stories  through  the  power,  beauty,  and  unflinching 
witness  of  poets  and  writers  like  Maya  Angelou,  Gwendolyn  Brooks,  Paul 
Laurence  Dunbar,  Langston  Hughes,  James  Weldon  Johnson,  Toni  Morrison 
and  Alice  Walker.  We  find  them  in  the  lives  and  voices  of  Frederick  Douglass 
Sojoiimer  Truth,  Booker  T.  Washington,  and  others  who,  rising  above  slavery! 
brutality,  and  bigotry,  became  great  American  champions  of  liberty,  equality' 
and  dignity.  We  see  them  Vkn-itten  in  the  achievements  of  civil  rights  leaders 
like  Daisy  Bates,  James  Farmer,  John  Lewis,  Martin  Luther  King,  Jr.,  Thurgood 
Marshall,  Mary  Church  Terrell,  Roy  Wilkins,  and  Whitney  Young. 

Forty  years  ago  this  month,  a  new  chapter  in  African  American  history 
was  wntten.  On  February  1,  1960,  four  courageous  young  men— freshmen 
at  North  Carolina  Agricultural  and  Technical  College  in  Greensboro— sat 
down  at  a  segregated  lunch  counter  in  a  local  store  and  politely  refused 
to  leave  until  they  were  served.  Thefr  nonviolent  action  challenged  a  barrier 
that,  symbolically  and  practically,  had  separated  black  and  white  Americans 
for  decades  and  denied  equal  ti-eatinent  to  African  American  citizens.  The 
extraordinary  bravery  and  determination  of  Ezell  Blair,  Jr.,  Franklin  McCain, 
Joseph  McNeil,  and  David  Richmond  galvanized  young  men  and  women 
of  conscience  across  America,  setting  in  motion  a  series  of  student  sit- 
ins  in  more  than  50  cities  and  9  States.  Subjecting  themselves  to  verbal 
abuse,  physical  violence,  and  unjust  arrest,  thousands  of  black  and  white 
students  peacefully  demonstrated  to  end  segregation  in  restaurants,  theaters, 
concert  halls,  and  public  transportation  and  called  for  equality  in  housing, 
health  care,  and  education.  Their  story  of  conscience  and  conviction  and 
their  ultimate  triumph  continue  to  inspire  us  today. 

The  theme  of  this  year's  African  American  History  Month  is  "Heritage 
and  Horizons:  The  African  American  Legacy  and  the  Challenges  of  the 
21st  Century."  It  is  a  reminder  that  the  new  century  on  which  we  have 
just  embarked  offers  us  a  unique  opportunity  to  write  our  own  chapter 
in  the  history  of  African  Americans  and  of  our  Nation.  We  can  use  this 
time  of  extraordinary  prosperity  and  peace  to  widen  the  circle  of  opportunity 
in  America,  to  recognize  that  our  society's  rich  diversity  is  one  of  our 
greatest  strengths,  and  to  unite  around  the  fundamental  values  that  we 
all  share  as  Americans.  We  can  teach  our  children  that  America's  story 
has  been  written  by  men  and  women  of  every  race  and  creed  and  ethnic 
background.  And  we  can  ensure  that  our  laws,  our  actions,  and  our  words 
honor  the  rights  and  dignity  of  every  human  being. 

NOW,  THEREFORE,  I,  WILLL\M  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  autiiority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  February  2000  as  National 
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African  American  History  Month.  I  call  upon  public  officials,  educators, 
librarians,  and  all  the  people  of  the  United  States  to  observe  this  month 
with  appropriate  ceremonies,  activities,  and  programs  that  raise  awareness 
and  appreciation  of  African  American  history. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirty-first  day 
of  January,  in  the  year  of  our  Lord  two  thousand,  and  of  the  hidependence 
of  the  United  States  of  America  the  two  hvmdred  and  twenty-fourth. 


QsjlAJjC^uoA  ^jtO^^^ 
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Proclamation  7271  of  February  1,  2000 
American  Heart  Month,  2000 


By  the  President  of  the  United  States  of  America 

A  Proclamation  ' 

In  the  past  half  century,  our  Nation  has  made  enormous  progress  in  the 
fight  against  heart  disease.  Through  careful  research,  scientists  and  doctors 
have  identified  key  factors — including  smoking,  high  blood  pressure,  high 
blood  cholesterol,  diabetes,  obesity,  and  physical  inactivity — that  increase 
the  risk  of  heart  disease.  Working  with  dedication  and  determination,  they 
have  developed  new  treatments  and  procedures,  such  as  cardiopulmonary 
resuscitation,  defibrillation,  clot-dissolving  medicines,  angioplasty,  and  car- 
diac imaging  devices,  that  have  saved  many  lives.  As  a  result  of  these 
advances,  the  death  rate  ft-om  coronary  heart  disease  has  fallen  dramatically 
in  our  Nation,  with  a  nearly  60-percent  reduction  since  its  peak  in  the 
mid-1960s. 

While  these  developments  are  significant,  heart  disease  remains  a  serious 
health  problem.  Despite  our  knowledge  of  the  importance  of  exercise  and 
a  proper  diet  to  maintaining  a  healthy  heart,  studies  indicate  that  both 
physical  inactivity  and  obesity  are  on  the  rise  throughout  our  country. 
Today,  more  than  58  million  Americans  have  one  or  more  types  of  cardio- 
vascular disease  (CVD),  and  each  year  nearly  1  million  Americans  die  from 
CVD — more  than  from  the  next  7  leading  causes  of  death  combined.  Further- 
more, rates  of  coronary  heart  disease  deaths  and  the  prevalence  of  some 
risk  factors  remain  disproportionately  high  in  minority  and  low-income  popu- 
lations. 

As  we  stand  at  the  dawn  of  this  new  century,  it  is  crucial  that  we  build 
on  the  developments  of  the  last  century  to  reduce  the  incidence  of  CVD, 
to  address  the  disparity  among  various  segments  of  our  population,  and 
to  make  further  progress  in  the  fight  against  heart  disease.  To  help  meet 
this  challenge,  my  Administration  has  launched  the  Healthy  People  2010 
initiative,  which  addresses  health  problems  that  can  be  prevented  through 
better  care  and  increased  public  awareness.  Among  the  initiative's  ambitious 
goals  are  improving  the  prevention,  detection,  and  treatment  of  heart  disease 
risk  factors,  earlier  identification  and  quicker  response  in  the  treatment 
of  heart  attacks,  and  prevention  of  recurrent  cardiovascular  events,  such 
as  second  strokes. 

The  work  of  researchers  at  the  National  Human  Genome  Research  Institute 
of  the  National  Institutes  of  Health  (NIH)  also  holds  great  promise  for  the 
fight  against  heart  disease.  With  the  completion  of  their  monumental  project 
of  mapping  and  sequencing  all  human  chromosomes,  we  will  soon  have 
the  capability  to  identify  at  birth  all  those  who  are  genetically  predisposed 
to  heart  disease  and  provide  them  with  the  treatment  £ind  guidance  they 
need  through  the  years  to  live  longer,  healthier  lives. 

The  Federal  Government  will  continue  to  support  research  and  public  edu- 
cation to  improve  heart  health  through  the  National  Heart,  Lung,  and  Blood 
Institute,  also  at  NIH.  And  all  Americans  should  remain  grateful  that  the 
American  Heart  Association,  through  its  research  and  education  programs 
and  its  vital  network  of  dedicated  volunteers,  maintains  a  crucial  role  in 
bringing  about  much-needed  advances  in  the  prevention  and  treatment  of 
heart  disease. 
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In  recognition  of  the  importance  of  the  ongoing  fight  against  cardiovascular 
disease,  the  Congress,  by  Joint  Resolution  approved  December  20,  1963 
[77  Stat.  843;  36  U.S.C.  101b),  has  requested  that  the  President  issue  an 
annual  proclamation  designating  February  as  "American  Heart  Month." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  February  2000  as  American  Heart  Month. 
I  invite  the  Governors  of  the  States,  the  Commonwealth  of  Puerto  Rico, 
officials  of  other  areas  subject  to  the  jurisdiction  of  the  United  States,  and 
the  American  people  to  join  me  in  reaffirming  our  commitment  to  combating 
cardiovascular  disease  and  strokes. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
February,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 


OO^lJijXfU^AA  ^O^tU^ 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  98-125-2] 

Imported  Fire  Ant;  Quarantined  Areas 
and  Treatment 

agency:  Animal  and  Plant  Health 
Inspection  Sen'ice,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  imported  fire  ant 
regulations  by  designating  as 
quarantined  areas  all  or  portions  of 
three  counties  in  California,  two 
counties  in  Georgia,  one  county  in  New 
Mexico,  four  counties  in  North  Carolina, 
and  one  county  in  Tennessee.  As»a 
result  of  the  interim  rule,  the  interstate 
movement  of  regulated  articles  from 
those  areas  is  restricted.  The  interim 
rule  was  necessary  to  prevent  the 
artificial  spread  of  the  imported  fire  ant 
to  noninfested  areas  of  the  United 
States.  The  interim  rule  also  amended 
the  treatment  provisions  in  the 
Appendix  to  the  imported  fire  ant 
regulations  by  removing  all  references  to 
the  granular  formulation  of  chlorpyrifos 
because  it  is  no  longer  marketed  for  the 
treatment  of  grass  sod  or  woody 
ornamentals. 

EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  May  21,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ronald  P.  Milberg,  Operations  Officer, 
Program  Support,  PPQ,  APHIS,  4700 
River  Road  Unit  134,  Riverdale,  MD 
20737-1236; (301)  734-5255. 

SUPPLEMENTARY  INFORMATION: 


Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
May  21,  1999  (64  FR  27657-27660, 
Docket  No.  98-125-1),  we  amended  the 
imported  fire  ant  (IFA)  regulations  in  7 
CFR  part  301  by  designating  as 
quarantined  areas  all  or  portions  of 
three  counties  in  California,  two 
counties  in  Georgia,  one  county  in  New 
Mexico,  four  counties  in  North  Carolina, 
and  one  county  in  Tennessee.  We  also 
amended  the  treatment  provisions  in  the 
Appendix  to  the  IFA  regulations  by 
removing  all  references  to  the  granular 
formulation  of  chlorpyrifos. 

Conunents  on  the  interim  rule  were 
required  to  be  received  on  or  before  Jiily 
20,  1999.  We  did  not  receive  any 
comments.  Therefore,  for  the  reasons 
given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders 
12866,  12372,  and  12988,  and  the 
Paperwork  Reduction  ^ct. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  rule  affirms  an  interim  rule  that 
amended  the  IFA  regulations  by 
designating  all  or  portions  of  the 
following  counties  as  quarantined  areas: 
Los  Angeles,  Orange,  and  Riverside 
Counties  in  California;  Habersham  and 
White  Coimties  in  Georgia;  Dona  Ana 
County  in  New  Mexico;  Bertie.  Chowan, 
Martin,  and  Perquimans  Counties  in 
North  Carolina;  and  Madison  County  in 
Tennessee.  The  interim  rule  was 
necessary  because  surveys  conducted  by 
APHIS  and  State  and  county  agencies 
revealed  that  IFA  has  spread  to  these 
areas.  As  a  result,  the  interstate 
movement  of  regulated  articles  from 
these  areas  is  restricted. 

The  following  analysis  addresses  the 
economic  effect  of  this  rule  on  small 
entities,  as  required  by  the  Regulatory 
Flexibility  Act. 

There  are  approximately  3,2^7 
agricultural  entities  in  the  newly 
regulated  areas  with  annual  sales 
totaling  almost  $3.8  billion.  We  have 
identified  approximately  905  affected 
entities  in.the  newly  regulated  areas, 
including  nurseries,  sod  and  hay 
growers,  farm  equipment  dealers. 


landscaping  companies,  and 
construction  companies.  The  majority  of 
these  entities  would  be  considered 
small  businesses.  In  1997,  the  market 
value  of  crop  sales  for  the  affected 
entities  was  more  than  5467,262.000. 
We  do  not  know  how  many  of  the 
affected  entities  move  regulated  articles 
interstate;  however,  the  availabilitv  of 
various  IFA  treatments,  which  permit 
the  interstate  movement  of  regulated 
articles  with  only  a  small  additional 
cost,  minimizes  any  adverse  economic 
effects  due  to  the  interim  rule.  The 
average  cost  for  treating  a  1  gallon 
container,  which  contains  one  nursery 
plant,  is  2  cents.  The  average  treatment 
cost  for  a  standard  shipment  of  10,000 
nursery  plants,  worth  anywhere 
between  $10,000  and  5250,000,  is  5200. 
Entities  that  do  not  move  regulated 
articles  interstate  remain  unaffected  by 
the  interim  rule. 

The  interim  rule  also  amended  the 
treatment  provisions  in  the  Appendix  to 
the  IFA  regulations  by  removing  all 
references  to  the  granular  formulation  of 
chlorpyrifos  because  it  is  no  longer 
marketed  for  the  treatment  of  grass  sod 
or  woody  ornamentals.  Removing  all 
references  to  granular  chlorpyrifos  in 
the  Appendix  to  the  IFA  regulations 
will  not  have  any  economic  effect  on 
affected  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  and  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  part  301  and 
that  was  published  at  64  FR  27657- 
27660  on  May  21,  1999. 

Authority:  7  U.S.C.  147a,  ISObb.  1.59dd. 
150ee.  1.50ff.  161.  162.  and  164-167:  7  CFR 
2.22.  2.80.  and  371.2(c). 
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Done  in  Washir^ton,  DC.  this  28th  day  of 
Januarv'  2000. 
Bobby  R.  Acord, 
Acting  Administrdtor. 
Health  Inspector  f.  en 
[FR  Doc.  00-2380  Fi 
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DEPARTMENT 
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Administration 


99-N  M-7&-AD;  Amendment 
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RiN2120-AA64 

Airworthiness  (directives;  Boeing 
Model  747-400  ^ries  Airplanes 
Equipped  with  ^olls-Royce  RB211- 
524G/H  and  RB211-524G-T/H-T 
Engines 


AGENCY:  Federa 
Administration, 
ACTION:  Final  rule 
comments. 


anc 
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76-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Hormel,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone (206)  227-2681; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On  May 
26, 1991,  a  Boeing  Model  767-300ER 
series  airplane  was  involved  in  an 
accident  as  a  result  of  an  uncommanded 
in-flight  deployment  of  a  thrust  reverser. 
Following  that  accident,  a  study  was 
conducted  to  evaluate  the  potential 
effects  of  an  uncommanded  thrust 
reverser  deployment  throughout  the 
flight  regime  of  the  Boeing  Model  747 
series  airplane.  The  study  included  a  re- 
evaluation  of  the  thrust  reverser  control 
system  fault  analysis  and  airplane 
controllability.  The  results  of  the 
evaluation  indicated  that,  in  the  event  of 
thrust  reverser  deployment  during  high- 
speed climb  using  high  engine  power, 
these  airplanes  also  could  experience 
control  problems.  This  condition,  if  not 
corrected,  could  result  in  possible 
failure  modes  in  the  thrust  reverser 
control  system,  inadvertent  deployment 
of  a  thrust  reverser  during  flight,  and 
consequent  reduced  controllability  of 
the  airplane. 

The  FAA  has  prioritized  the  issuance 
of  AD's  for  corrective  actions  for  the 
thrust  reverser  system  on  Boeing 
airplane  models  following  the  1991 
accident.  Based  on  service  experience, 
analyses,  and  flight  simulator  studies,  it 
was  determined  that  an  in-flight 
deployment  of  a  thrust  reverser  has 
more  effect  on  controllability  of  twin- 
engine  airplane  models  than  of  Model 
747  series  airplanes,  which  have  four 
engines.  For  this  reason,  the  highest 
priority  was  given  to  rulemaking  that 
required  corrective  actions  for  the  twin- 
engine  airplane  models.  AD's  correcting 
the  same  type  of  unsafe  condition 
addressed  by  this  AD  have  been 
previously  issued  for  specific  airplanes 
within  the  Boeing  Model  737,  757  and 
767  series. 

Service  experience  has  shown  that  in- 
flight thrust  reverser  deployments  have 
occiured  on  Model  747  airplanes  during 


certain  flight  conditions  with  no 
significant  airplane  controllability 
problems  being  reported.  However,  the 
manufacturer  has  been  unable  to 
establish  that  acceptable  airplane 
controllability  would  be  achieved 
following  these  deployments  throughout 
the  operating  envelope  of  the  airplane. 
Additionally,  safety  analyses  performed 
by  the  manufacturer  and  reviewed  by 
the  FAA  have  been  unable  to  establish 
that  the  risks  for  uncommanded  thrust 
reverser  deployment  during  critical 
flight  conditions  are  acceptably  low. 

Other  Relevant  Rulemaking 

This  AD  is  related  to  AD  94-15-05, 
amendment  39-8976  (59  FR  37655,  July 
25,  1994),  which  is  applicable  to  all 
Boeing  Model  747-400  series  airplanes, 
and  requires  various  inspecdons  and 
tests  of  the  thrust  reverser  control  and 
indication  system,  and  correction  of  any 
discrepancy  found.  Accomplishment  of 
the  actions  required  by  this  AD  would 
terminate  certain  inspections  and  tests 
required  by  AD  94-15-05. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  following  Boeing  Service  Bulletins: 

•  747-45-2016,  Revision  1,  dated 
May  2,  1996,  and  747-45-2007,  dated 
March  29,  1990,  which  describe 
procedures  for  modifications  to  the 
central  maintenance  computer  system 
hardware  and  software. 

•  747-73-2052,  Revision  1,  dated 
April  23,  1992,  which  describes 
procedures  for  modification  of  the  fuel 
temperature  indicating  system.  This 
service  bulletin  references  Rolls-Royce 
Service  Bulletin  RB.21 1-71-9043.  dated 
May  4,  1990,  which  describes  additional 
procedures  for  modification  of  the  fuel 
temperature  indicating  system. 
Accomplishment  of  Boeing  Service 
Bulletin  747-73-2052,  Revision  1, 
requires  prior  or  conciurent 
accomplishment  of  Boeing  Service 
Bulletin  747-45-2007;  and  Rolls-Royce 
Service  Bulletin  RB.21 1-71-9043. 

•  747-31-2246,  dated  May  2,  1996, 
which  describes  procediu-es  for 
modifications  of  the  integrated  display 
system  software. 

•  747-78-2157,  Revision  2.  dated 
November  26, 1997,  and  747-78-2121, 
dated  October  29,  1992,  which  describe 
procediu-es  for  the  installation  of 
provisional  wiring  for  an  additional 
thrust  reverser  locking  device.  These 
service  bulletins  reference  the  Boeing 
Standard  Wiring  Practices  Manual, 
which  describes  wire  installation  and 
separation  procedures. 

•  747-78-2158,  Revision  2,  dated 
July  29,  1999,  which  describes 
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procedures  for  installation  of  an 
additional  locking  system  on  the  thrust 
reversers.  This  service  bulletin 
references  the  following  Rolls-Royce 
Service  Bulletins: 

—RB. 211-71-9600,  Revision  8,  dated 
May  24,  1996;  and  RB. 2 11-71-9608, 
Revision  3,  dated  April  18,  1997,  which 
describe  procedures  for  the  installation 
of  provisions  on  the  engines  to 
accommodate  the  installation  of  an 
additional  thrust  reverser  locking 
gearbox;  and 

—RB. 21 1-78-9601,  Revision  5,  dated 
February  20,  1998,  which  describes 
additional  procedures  for  installation  of 
an  additional  locking  system  on  the 
thrust  reversers;  and 

— RB.211-78-B207,  dated  November 
19,  1994,  which  describes  procedures 
for  installation  of  a  thrust  reverser 
translating  cowl  assembly  seal  support. 

— Accomplishment  of  Boeing  Service 
Bulletin  747-78-2158  requires  prior  or 
concurrent  accomplishment  of  the 
following  service  bulletins: 

1.  Boeing  Service  Bulletin  747-45- 
2052,  Revision  1; 

2.  Boeing  Service  Bulletin  747-78- 
2121; 

3.  Boeing  Service  Bulletin  747-45- 
2016,  Revision  1; 

4.  Boeing  Service  Bulletin  747-31- 
2246; 

5.  Boeing  Service  Bulletin  747-78- 
2157,  Revision  2; 

6.  Rolls-Royce  Service  Bulletin 
RB.2 11-71-9600,  Revision  8;  and 

7.  Rolls-Royce  Service  Bulletin 
RB.211-71-9608,  Revision  3. 

In  addition,  this  service  bulletin 
requires  conciurent  accomplishment  of 
Rolls-Royce  Service  Bulletins  RB.211- 
78-9601,  and  RB.211-78-B207. 

The  modification  procedures 
described  by  Boeing  Service  Bulletin 
747-78-2158  were  previously  validated 
by  the  manufactiuer,  and  the  necessary 
changes  have  been  incorporated  into  the 
latest  revisions  of  the  service  bulletins. 
The  FAA  has  determined  that  the 
procedures  specified  in  Boeing  Service 
Bulletin  747-78-2158,  Revision  1,  and 
Revision  2,  as  well  as  the  other  service 
bulletins  referenced  in  this  AD,  have 
been  effectively  validated;  therefore  the 
FAA  requires  diat  this  modification  be 
accomplished.  Several  airplanes  have 
been  successfully  modified  in 
accordance  with  the  service  bulletins, 
and  this  past  experience  should 
minimize  the  likelihood  for  subsequent 
service  bulletin  revisions,  requests  for 
alternative  methods  of  compliance,  and 
superseding  AD's. 

Accomplishment  of  the  actions 
described  in  all  service  bulletins  listed 
previously  would  eliminate  the  need  for 
certain  repetitive  inspections  and  tests. 


Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  possible  failure  modes  that  can 
result  in  inadvertent  deployment  of  a 
thrust  reverser  during  flight  and 
consequent  reduced  controllability  of 
the  airplane.  This  AD  requires 
installation  of  a  modification  of  the 
thrust  reverser  control  and  indication 
system  and  wiring  on  each  engine;  and 
repetitive  operational  checks  of  that 
installation  to  detect  discrepancies,  and 
repair,  if  necessary.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Repetitive  operational  checks  to 
detect  discrepancies  of  the  gearbox 
locks  and  the  air  motor  brake  are 
required  to  be  accomplished  in 
accordance  with  procedure  included  in 
Appendix  1  (including  Figiue  1)  of  this 
AD.  Correction  of  any  discrepancy 
detected  is  required  to  be  accomplished 
in  accordance  with  the  procedures 
described  in  the  Boeing  747  Airplane 
Maintenance  Manual. 

Differences  Between  Service  Bulletin 
and  This  AD 

Operators  should  note  that,  although 
Boeing  Service  Bulletin  747-78-2158, 
Revision  2,  does  not  recommend  a 
specific  compliance  time  for 
accomplishment  of  the  additional 
system  lock  installation,  the  FAA  has 
determined  that  an  unspecified 
compliance  time  would  not  address  the 
identified  unscife  condition  in  a  timely 
manner.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufactiu-er's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
installation.  In  light  of  all  of  these 
factors,  the  FAA  finds  a  36-month 
compliance  time  for  completing  the 
required  actions  to  be  warranted,  in  that 
it  represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Operators  also  should  note  that, 
although  the  service  bulletin  does  not 
specify  operational  checks  of  the 
actuation  system  lock  installation 
following  accomplishment  of  that 
installation,  the  FAA  has  determined 
that  repetitive  operational  checks  of  the 
additional  system  lock  on  each  thrust 


reverser  will  support  continued 
operational  safety  of  thrust  reversers 
with  actuation  system  locks. 

Cost  Impact 

None  of  the  Model  747  series 
airplanes  affected  by  this  action  are  on 
the  U.S.  Register.  All  airplanes  included 
in  the  applicability  of  this  rule  currently 
are  operated  by  non-U.S.  operators 
under  foreign  registn,';  therefore,  they 
are  not  directly  affected  by  this  AD 
action.  However,  the  FAA  considers  that 
this  rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject  airplanes 
cire  imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  An  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  397  work  hours  to 
accomplish  the  required  modifications, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  be  provided 
by  the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  modifications 
required  by  this  AD  would  be  $23,820 
per  airplane. 

It  would  require  approximately  185 
work  hours  to  accomplish  the  required 
installation  of  the  locking  gearbox,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  installation  of  the 
locking  gearbox  required  by  this  AD 
would  be  $11,000  per  airplane. 

It  would  require  approximately  2 
work  hours  to  accomplish  the  required 
operational  check,  af  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figiu-es,  the  cost  impact  of  the 
operational  check  required  by  this  AD 
would  be  $120  per  airplane,  per  check. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currendy  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
biu'den  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
conunent,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identif}'  the  Rules  Docket  number 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-22    Boeing:  Amendment  39-11540. 
Docket  99-NM-76-AD. 

Applicability:  Model  747-400  series 
airplanes  equipped  with  Rolls-Royce  RB211- 
524G/H  engines,  and  RB211-524G-T/H-T 
engines:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  deployment  of  a 
thrust  reverser  during  flight  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Modifications 

(a)  Accomplish  the  requirements  of 
paragraphs  (a)(1).  (a)(2).  and  (a)(3)  of  this  AD 
at  the  times  specified  in  those  paragraphs. 
Accomplishment  of  these  actions,  or 
in.stallation  of  an  additional  locking  system 
during  production  in  accordance  with 
production  equivalent  PRR  81000-39, 
constitutes  terminating  action  for  the 
inspections  and  tests  required  by  paragraph 
(c)  of  AD  94-15-05.  amendment  39-8976. 

(1)  Within  36  months  after  the  effective 
date  of  this  AD:  Install  an  additional  locking 
system  on  each  engine  thrust  reverser  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  747- 
78-2158,  Revision  2,  dated  )uly  29,  1999. 

Note  2:  Modifications  accomplished  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  Boeing  Service  Bulletin  747-78-2158, 
Revision  1,  dated  January  22, 1998;  are 
considered  acceptable  for  compliance  with 
the  applicable  action  specified  in  this 
amendment. 


(2)  Concurrent  with  the  installation 
required  by  paragraph  (a)(1)  of  this  AD, 
accomplish  the  requirements  of  paragraphs 
(a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 

(i)  Accomplish  the  additional  procedures 
for  installation  of  an  additional  locking 
system  on  each  engine  thrust  reverser  in 
accordance  with  Rolls-Royce  Service  Bulletin 
RB. 21 1-78-9601,  Revision  5,  dated  February 
20,  1998. 

(ii)  Install  a  thrust  reverser  translating  cowl 
assembly  seal  support  in  accordance  with 
Rolls-Royce  Service  Bulletin  RB. 21 1-78- 
B207.  dated  November  19,  1994.     - 

(3)  Prior  to  or  concurrent  with  the 
installation  required  by  paragraph  (a)(1)  of 
this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(3)(i),  (a)(3)(ii),  (a)(3)(iii),  and 
(a)(3)(iv)ofthis  AD: 

(i)  Modify  the  fuel  temperature  indicating 
system  in  accordance  with  Boeing  Service 
Bulletin  747-73-2052.  Revision  1,  dated 
April  23. 1992;  and  Rolls-Rovce  Service 
Bulletin  RB. 21 1-71-9043,  dated  May  4,  1990. 
Prior  to  or  concurrent  with  accomplishment 
of  Boeing  Service  Bulletin  747-73-2052, 
Revision  1:  Modify  the  central  maintenance 
computer  system  (CMCS)  hardware  and 
software  in  accordance  with  Boeing  Ser\'ice 
Bulletin  747-45-2007,  dated  March  29,  1990; 
and  Boeing  Service  Bulletin  747-45-2016, 
Revision  1,  dated  May  2,  1996. 

(ii)  Install  the  provisional  wiring  for  the 
locking  system  on  the  thrust  reversers  in 
accordance  with  Boeing  Service  Bulletin 
747-78-2121,  dated  October  29,  1992;  and 
747-78-2157,  Revision  2,  dated  November 
26,  1997. 

(iii)  Modify  the  integrated  display  system 
(IDS)  software  in  accordance  with  Boeing 
Service  Bulletin  747-31-2246,  dated  May  2, 
1996. 

(iv)  Install  engine  provisions  to 
accommodate  the  installation  of  an 
additional  locking  system  on  each  engine 
thrust  reverser  in  accordance  with  Rolls-  - 
Royce  Service  Bulletin  RB. 21 1-71-9600, 
Revision  8,  dated  May  24.  1996;  and  RB.211- 
71-9608,  Revision  3,  dated  April  18.  1997. 

Repetitive  Operational  Checks 

(b)  Within  3.000  flight  hours  after 
accomplishing  the  requirements  of  paragraph 
(a)  of  this  AD.  or  within  1,000  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  operational  checks  of 
the  number  2  and  number  3  gearbox  locks 
and  of  the  air  motor  brake,  in  accordance 
with  the  procedures  described  in  Appendix 

1  (including  Figure  1)  of  this  AD.  Repeat  the 
operational  checks  thereafter  at  intervals  not 
to  exceed  3.000  flight  hours. 

Corrective  Actions 

(c)  If  any  operational  check  required  by 
paragraph  (b)  of  this  AD  cannot  be 
successfully  performed  as  specified  in  the 
procedures  described  in  Appendix  1 
(including  Figure  1)  of  this  AD,  or  if  any 
discrepancy  is  detected  during  any 
operational  check,  prior  to  further  flight, 
repair  in  accordance  with  the  procedures 
specified  in  the  Boeing  747  Airplane 
Maintenance  Manual.  Additionally,  prior  to 
further  flight,  any  failed  operational  check 
required  by  paragraph  (b)  of  this  AD  must  be 
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repeated  and  successfully  accomplished. 
Repeat  the  operational  checks  thereafter  at 
intervals  not  to  exceed  3,000  flight  hours. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 


Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraphs  (b), 
(c)(1),  and  (c)(2)  of  this  AD,  the  actions  shall 
be  done  in  accordance  with  the  applicable 
service  bulletins,  which  contain  the  specified 
list  of  effective  pages: 


Service  bulletin  referenced  and  date 


Rolls-Royce  RB.211-78-B207,  November  19,  1994 


Rolls-Royce  RB.21 1-71-9608,  Revision  3,  April  18,  1997 


Rolls-Royce  RB.21 1-71-9043,  May  4,  1990 


Boeing  747-78-2157,  Revision  2,  November  26,  1997  

Boeing  747-78-2158,  Revision  2,  July  29,  1999  

Boeing  747-73-2052,  Revision  1,  April  23,  1992 

Boeing  747-31-2246,  May  2,  1996 

Boeing  747-45-2016,  Revision  1,  May  2,  1996  

Boeing  747-78-2121,  October  29,  1992  

Boeing  747^5-2007,  March  29,  1990  

Rolls-Royce  RB.21 1-78-9601,  Revision  5,  February  20,  1998 


Rolls-Royce  RB.21 1-71-9600,  Revision  8,  May  24,  1996 


1-151  

1-344  

1,  3-5,  8,  10,  15-17  

2,6-7,9,  11-14,  1&-41   

1-12  

1-33  

1-20  

1-13  

1-4  

5  

6-21  

Supplement. 

1-3  

1,71-72,  72A  

2.  5-16,  18-32,  34-67,  73-77 
87-88. 

3  

4  

17,  33,  86  

68-70,  78,  80-84  

79,  85,  90-95  

89  ; 

Supplement. 

1-5  

1-15 

Supplement. 

1  

1,5 

2-4,  6-18,  20-48  

19  

Supplement. 

1-3 

1-18 

Supplement. 

1-2  


Revision 

level  shown 

on  page 


2 
2 

1 

Original 

Original 

1 

Original 

Original 

5 

2 

Original 

4 
8 
2 

7 

6 

4 

Original 

3 

5 

3 
Original 

Original 
3 

Original 
2 

2 
Original 

Original 


Date  shown  on  page 


November  26,  1997. 
July  29,  1999. 
Apnl23.  1992. 
June  7,  1990. 
May  2,  1996. 
May  2,  1996. 
October  29,  1992. 
March  29,  1990 
February  20,  1 998. 
October  20,  1995. 
August  7,  1992. 

February  20,  1998. 
May  24,  1996. 
February  26,  1993. 

October  20,  1995. 
March  31.  1995. 
Febaiary  11,  1994. 
August  7,  1992. 
December  17.  1993. 
August  19,  1994. 

March  31,  1995. 
November  19.  1994. 

November  19,  1994. 
April  18,  1997. 
August  7,  1 992. 
July  5,  1996. 

April  18,  1997. 
May  4,  1990. 

May  4,  1990. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
amd  1  CFR  part  51.  Copies  may  be  obtained 
fi'om  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
February  18,  2000. 

Appendix  1 

1 .  Gearbox  Lock  and  Air  Motor  Brake  Test 

A.  General 

(1)  To  do  the  test  of  the  gearbox  locks  and 
air  motor  brake,  you  must  do  the  steps  that 
follow: 


(a)  Do  the  deactivation  procedure  of  the 
thrust  reverser  system. 

(b)  Do  the  test  of  the  air  motor  brake. 

(c)  Do  the  test  of  the  gearbox  locks. 

(d)  Do  the  activation  procedure  of  the 
thrust  reverser  system. 

B.  Equipment  <» 

(1)  CP30784— INA  Access  Platform,  Rolls- 
Royce 

(2)  CP30769— Protection  Pads,  Rolls-Royce 

(3)  CP30785— Access  Stools.  Rolls-Rovce 

(4)  UT1293/1— Load  Tool.  Rolls-Royce  (2 
required) 

C.  Procedure  (Fig.  1). 

WARNING:  DO  THE  DEACTIVATION 
PROCEDURE  OF  THE  THRUST  REVERSER 
SYSTEM,  WHICH  MUST  INCLUDE  THE 
INSTALLATION  OF  LOCK  BARS  (OR 
BLOCKERS),  TO  PREVENT  THE 
ACCIDENTAL  OPERATION  OF  THE 


THRUST  REVERSER.  THE  ACCIDENTAL 
OPERATION  OF  THE  THRUST  REVERSER 
COULD  CAUSE  INJURY  TO  PERSONS  AND 
DAMAGE  TO  EQUIPMENT. 

(1)  Do  the  deactivation  procedure  of  the 
thrust  reverser  in  the  forward  thrust  position 
for  ground  maintenance. 

(2)  Use  a  0.25  inch  (6.4  ram)  square  drive 
to  turn  the  manual  lock  release  screw  to 
release  the  No.  2  and  No.  3  gearbox  locks. 

Note:  It  is  not  always  easy  to  turn  the 
manual  lock  release  screws.  This  is  because 
of  a  preload  in  the  systems.  To  release  the 
preload,  lightly  turn  the  manual  cycle  and 
lockout  shafts  in  the  stow  direction. 

(a)  Make  sure  the  lock  indicators  are 
extended  at  gearboxes  No.  2  and  No.  3. 

(3)  Do  a  test  of  the  air  motor  brake: 
(a)  IF  YOU  USE  THE  LOAD  TOOLS; 
Try  to  move  the  translating  cowl  in  the 

extend  direction  as  follows: 
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(1)  Remove  the 
in  the  deactivatio 

(2)  Install  the 
cutouts  and  into 
gearboxes. 

(3)  Attach  the 
tools. 

(4)  Try  to  move 
extend  direction. 

(b)  IF  YOU  DO 
TOOLS; 

Try  to  move  the 
extend  direction 

(1)  Remove  the 
in  the  deactivatio 

(2)  Put  the  0.25 
extensions  into 
shaft  at  the  No.  2 

(a)  Attach  the 

(3)  Try  to  move 
extend  direction. 

(c)  If  the  transia 
the  air  motor  and 

(4)  Do  a  test  of 

Note:  The  steps 
3  gearbox.  Then 
No.  2  gearbox. 


ue  wrenches  to  the  load 
the  translating  cowl  in  the 
40T  USE  THE  LOAD 


Ihj 


translating  cowl  in  the 

follows: 
ock  bars  that  you  installed 

procedure, 
inch  (6.4  mm)  square  drive 

manual  cycle  and  lockout 
ind  No.  3  gearboxes. 
St  jndard  drive  tools, 
the  translating  cowl  in  the 

ing  cowl  moves,  replace 
hutoff  valve, 
the  gear  box  locks: 

that  follow  are  for  the  No. 
-  these  steps  again  for  the 
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(a)  Install  the 
and  lockout  shaft 
gearboxes. 

(b)  Install  the 
exhaust  mixer 

(c)  Install  the 
access  stools. 

(d)  Release  the 

(1)  Open  the  ait 
relief  panel. 

(2)  Pull  the  air 
forward  and  turn 
the  handle  in  its 

(e)  Turn  the  mafiu 
clockwise  to 

(1)  Make  sure 
retracted  (under  t 
3. 

(f)  Make  sure 
released. 

(1)  Make  sure 
extended  at  gearb  ): 

(g)  IF  YOU 
check  of  the  lock 

(1)  Remove  the 
and  No.  3  gea 

(2)  Install  the 
and  into  the  No. 

(3)  Attach  the 
tool. 

CAUTION:  DO 
LOAD  OF  MORE 
(3.4  NEWTON 
CYCLE  AND  LOCJC 
TORQUE  LOAD 
THE  MECHANIS*! 

(4)  Apply  a  tort  u 
through  the  manu  a 
3  gearbox 

(a)  If  the  trans 
the  lock  bar  touclfed 
dogs. 

(b)  If  the  transh  t 
thrust  reverser  ur 
replaced. 


access  platform  in  the 
pi  otection  pads  and  the 
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ock  bars  that  you  installed 
I  procedure. 

tools  through  the 
;  No.  2  and  No.3 


bars  in  the  manual  cycle 
at  the  No.  2  and  No.  3 


ir  motor  brake: 

motor  access  and  pressure 

r  lotor  brake  release  handle 
t  counterclockwise  to  lock 
f  osition. 

al  lock  release  screw 
engage  the  No.  3  gearbox  lock, 
the  lock  indicator  is 
e  surface)  at  gearbox  No. 


N  I.  2  gearbox  lock  is 

:  tlje  lock  indicator  is 
X  No.  2. 
UStlTHE  LOAD  TOOLS;  Do  a 
logs  as  follows: 
ock  bars  from  the  No.  2 
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tool  through  the  cutout 
gearbox, 
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MOT  APPLY  A  TORQUE 
THAN  30  POUND-INCHES 
MfTERS)  TO  THE  MANUAL 
OUT  SHAFT.  A  LARGER 
(lAN  CAUSE  DAMAGE  TO 


e  counterclockwise 
wind  position  of  the  No. 

ing  cowl  does  not  move, 
one  of  the  two  lock 

ing  cowf  moved,  lock  the 
il  the  No.  3  gearbox  is 


(5)  Turn  the  manual  lock  release  screw 
counterclockwise  to  release  the  gearbox  lock. 

(a)  Make  sure  that  the  indication  rod  comes 
out  of  the  No.  3  gearbox. 

(6)  Turn  the  manual  cycle  and  lockout 
shaft  counterclockwise  a  'A  of  a  turn. 

(7)  Turn  the  manual  lock  release  screw 
clockwise  to  engage  the  No.  3  gearbox  lock. 

(a)  Make  sure  that  the  indication  rod  is 
fully  retracted  (under  the  surface). 

CAUTION:  DO  NOT  APPLY  A  TORQUE 
LOAD  OF  MORE  THAN  30  POUND-INCHES 
(3.4  NEWTON-METERS)  TO  THE  MANUAL 
CYCLE  AND  LOCKOUT  SHAFT.  A 
GREATER  TORQUE  LOAD  CAN  CAUSE 
DAMAGE  TO  THE  MECHANISM. 

(8)  Apply  a  torque  counterclockwise 
through  the  manual  wind  position  of  the  No. 
3  gearbox. 

(a)  If  the  manual  cycle  and  lockout  shaft 
can  not  be  turned  more  than  approximately 
V4  turn,  the  second  lock  dog  is  serviceable. 

(b)  If  the  manual  cycle  and  lockout  shaft 
can  be  turned  more  than  approximately  '/» 
turn,  the  second  lock  dog  is  unserviceable. 
Lock  the  thrust  reverser  until  the  No.  3 
gearbox  is  replaced. 

Note:  The  two  lock  dogs  are  found  Vz  turn 
apart  when  you  use  the  manual  cycle  and 
lockout  shaft.  If  necessary,  do  the  check  again 
to  make  sure  that  the  lock  dogs  are 
serviceable. 

(9)  Do  the  procedure  given  above  for  the 
No.  2  gearbox  lock. 

(h)  IF  YOU  DO  NOT  USE  THE  LOAD 
TOOLS;  Do  a  check  of  the  lock  dogs  as 
follows: 

(1)  Remove  the  lock  bars  from  the  No.  2 
and  No.  3  gearboxes. 

(2)  Put  the  0.25  inch  (6.4  mm)  square  drive 
extensions  into  the  manual  cycle  and  lockout 
shaft  at  the  No.  2  and  No.  3  gearboxes. 

(a)  Attach  the  standard  drive  tools. 

CAUTION:  DO  NOT  APPLY  A  TORQUE 
LOAD  OR  MORE  THAN  30  POUND-INCHES 
(3.4  NEWTOWN-METERS)  TO  THE 
MANUAL  CYCLE  AND  LOCKOUT  SHAFT. 
A  LARGER  TORQUE  LOAD  CAN  CAUSE 
DAMAGE  TO  THE  MECHANISM. 

(3)  Apply  a  torque  counterclockwise 
through  the  manual  wind  position  of  the  No. 
3  gearbox. 

(a)  If  the  translating  cowl  does  not  move, 
the  lock  bar  touched  one  of  the  two  lock 
dogs. 

(b)  If  the  translating  cowl  moved,  lock  the 
thrust  reverser  until  the  No.  3  gearbox  is 
replaced. 

(4)  Turn  the  manual  lock  release  screw 
counterclockwise  to  release  the  gearbox  lock. 

(a)  Make  sure  that  the  indication  rod  comes 
out  of  the  No.  3  gearbox. 

(5)  Turn  the  manual  cycle  and  lockout 
shaft  counterclockwise  a  'A  of  a  turn. 

(6)  Turn  the  manual  lock  release  screw 
clockwise  to  engage  the  No.  3  gearbox  lock. 

(a)  Make  sure  that  the  indication  rod  is 
fullv  retracted  (under  the  surface). 

CAUTION:  DO  NOT  APPLY  A  TORQUE 
LOAD  OF  MORE  THAN  30  POUND-INCHES 
(3.4  NEWTON-METERS)  TO  THE  MANUAL 
CYCLE  AND  LOCKOUT  SHAFT.  A 


GREATER  TORQUE  LOAD  CAN  CAUSE 
DAMAGE  TO  THE  MECHANISM. 

(7)  Apply  a  torque  counterclockwise 
through  the  manual  wind  position  of  the  No. 
3  gearbox. 

(a)  If  the  manual  cycle  and  lockout  shaft 
can  not  be  turned  more  than  approximately     . 
'A  turn,  the  second  lock  dog  is  serviceable. 

(b)  If  the  manual  cycle  and  lockout  shaft 
can  be  turned  more  than  approximately  'A 
turn,  the  second  lock  dog  is  unserviceable. 
Lock  the  thrust  reverser  until  the  No.  3 
gearbox  is  replaced. 

Note:  The  two  lock  dogs  are  found  V2  turn 
apart  when  you  use  the  manual  cycle  and 
lockout  shaft.  If  necessary,  do  the  check  again 
to  make  sure  that  the  lock  dogs  are 
serviceable. 

(8)  Do  the  procedure  given  above  for  the 
No.  2  gearbox  lock. 

(5)  Install  the  lock  bars  in  the  manual  cycle 
and  lockout  shafts  at  the  No.  2  and  No.  3 
gearboxes. 

(6)  Apply  the  air  motor  manual  brake: 

(a)  Turn  the  air  motor  brake  release  handle 
clockwise  and  then  release. 

(b)  Close  the  air  motor  access  and  pressure 
relief  panel. 

(7)  Make  sure  the  No.  2  and  No.  3  gearbox 
locks  are  released. 

(a)  Makes  sure  the  lock  indicator  rods  are 
extended  at  the  No. 2  and  No.  3  gearboxes. 

(8)  IF  YOU  USE  THE  LOAD  TOOLS; 
Try  to  move  the  translating  cowl  in  the 

extend  direction  as  follows: 

(a)  Remove  the  lock  bars  from  the  No.  2 
and  No.  3  gearboxes. 

(b)  Install  the  load  tools  through  the 
cutouts  and  into  the  No.  2  and  No.  3 
gearboxes. 

(c)  Attach  the  torque  wrenches  to  the  load 
tools. 

(d)  Try  to  move  the  translating  cowl  in  the 
extend  direction. 

(9)  IF  YOU  DO  NOT  USE  THE  LOAD 
TOOLS; 

Try  to  move  the  translating  cowl  in  the 
extend  direction  as  follows: 

(a)  Remove  the  lock  bars  from  the  No.  2 
and  No.  3  gearboxes. 

(b)  Put  the  0.25  inch  (6.4  mm)  square  drive 
extension  into  the  manual  cycle  and  lockout 
shaft  at  the  No.  2  and  No.  3  gearboxes. 

(1)  Attach  the  standard  drive  tools. 

(c)  Try  to  move  the  translating  cowl  in  the 
extend  direction. 

(10)  If  the  translating  cowl  moves,  do  the 
full  test  again. 

(a)  If  the  translating  sleeve  moves  again, 
lock  the  thrust  reverser  until  you  can  replace 
the  two  locking  gearboxes  and  the  air  motor 
and  shutoff  valve. 

(11)  Remove  the  access  stools  and 
protection  pads. 

(12)  Remove  the  INA  access  platform  from 
the  exhaust  mixer  duct. 

(1 3)  Do  the  activation  procedure  of  the 
thrust  reverser  system. 

(14)  Do  the  functional  test  of  the  thrust 
reverser  system. 
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Issued  in  Ren  on,  Washington,  on  January 
25,  2000. 
Donald  L.  Riggi 
Acting  Manager 
Directorate,  Ain  raft  I 
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Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFk  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  (Jetstream)  Model  4101 
airplanes  was  published  in  the  Federal 
Register  on  November  24.  1999  (64  FR 
66121).  That  action  proposed  to  require 
manufacture  and  installation  of  a 
placard  on  the  left-hand  instrument 
panel  in  the  cockpit  to  prohibit  push- 
backs  of  the  airplane  while  the  engines 
are  nmning.  In  lieu  of  accomplishing 
the  placard  installation,  the  action 
proposed  to  require  repetitive 
installation  of  a  new  tow  bracket  sub- 
assembly that  has  the  serial  number  and 
date  of  installation  vibro  etched  on  it. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Change  Made  to  the  Final  Rule 

Paragraph  (b)  of  the  final  rule  has 
been  changed  to  correct  the  citation  of 
Jetstream  Service  Bulletin  J4 1-3  2-070, 
Revision  1,  dated  September  14,  1999. 
"Revision  1"  was  inadvertently  omitted 
in  the  citation. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  59  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  placard  installation,  at  an 
average  labor  rate  of  $60  per  work  hoiu. 
Based  on  these  figures,  the  cost  impact 
of  the  placard  installation  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $3,540,  or  $60  per  airplane. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu^e  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  action  that  is 
provided  by  this  AD  action,  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  it,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  of  required  parts  will  be 
approximately  $733  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
optional  action  will  be  $853  per 
airplane,  per  replacement  cycle. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govermnent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  tliis  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
Scifety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


Federal  Register /Vol.  65,  No.  23 /Thursday,  February  3,  2000 /Rules  and  Regulations  5229 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-21     British  Aerospace  Regional 
Aircraft  iFormerly  Jetstream  Aircraft 
Limited;  British  Aerospace  (Commercial 
Aircraft)  Limited]:  Amendment  39- 
11539.  Docket  99-NM-309-AD. 

Applicability:  All  Model  Jetstream  4101 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  the  towing 
bracket,  which  could  cause  a  towing  vehicle 
to  collide  into  the  propeller  while  the 
airplane  engines  are  running,  and 
consequently,  could  cause  damage  to  the 
airplane,  and  injure  ground  personnel,  flight 
crew,  or  passengers,  accomplish  the 
following: 

Placard  Installation 

(a)  Prior  to  the  accumulation  of  12.000  total 
landings  on  the  shock  strut  of  the  nose 
landing  gear  (NLG),  or  within  5  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Except  as  provided  by  paragraph  (b)  of 
this  AD,  manufacture  and  install  a  placard  on 
the  left-hand  instrument  panel  in  the  cockpit 
to  prohibit  push-backs  with  engines  running, 
in  accordance  with  Jetstream  Alert  Service 
Bulletin  J41-1 1-024,  dated  May  11, 1999. 

Repetitive  Action 

(b)  In  lieu  of  accomplishing  the  actions 
specified  in  paragraph  (a)  of  this  AD,  at  the 
time  specified  in  paragraph  (a)  of  this  AD, 
vibro  etch  the  serial  number  and  date  of 
installation  on  a  new  tow  bracket  sub- 
assembly; and  install  the  new  tow  bracket 
sub-assembly,  in  accordance  with  Jetstream 
Service  Bulletin  J41-32-070,  Revision  1. 
dated  September  14.  1999.  Repeat  the  vibro 
etch  process  and  installation  of  a  new  sub- 
assembly thereafter  at  intervals  not  to  exceed 
12,000  landings  on  the  shock  strut  of  the 
NLG. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 

ANM-116. 

Note  2:  Information -concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  mav  be  issued  in 
accordance  with  §§21.197  and"21. 199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Alert  Service  Bulletin  J41-11- 
024.  dated  May  11,  1999;  or  Jetstream  Service 
Bulletin  J41-32-070,  Revision  1.  dated 
September  14.  1999;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace  Regional  Aircraft  American 
Support,  13850  Mclearen  Road,  Hemdon. 
Virginia  20171.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SVV.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  004-05-99. 

(0  This  amendment  becomes  effective  on 
March  9.  2000. 

Issued  in  Renton,  Washington,  on  January 
24.  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\ice. 
|FR  Doc.  00-2088  Filed  2-2-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9fr-NM-231-AD;  Amendment 
39-11538;  AD  2000-02-20] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  Equipped 
With  General  Electric  Model  CF6-80C2 
Series  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  ciurently  requires 
tests,  inspections,  and  adjustments  of 


the  thrust  reverser  system.  That  AD  also 
requires  installation  of  a  terminating 
modification,  and  repetitive  follow-on 
actions.  This  amendment  reduces  the 
repetitive  intervals  for  the  follow-on 
actions.  This  amendment  is  prompted 
by  reports  indicating  that  several  center 
drive  units  (CDU's)  of  the  thrust  reverser 
system  were  returned  to  the 
manufacturer  of  the  CDU's  because  of 
low  holding  torque  of  the  CDU  cone 
brake.  The  actions  specified  by  this  AD 
are  intended  to  ensure  the  integrity  of 
the  fail  safe  features  of  the  thrust 
reverse^system  by  preventing  possible 
failure  modes  in  the  thrust  reverser 
control  system  that  can  result  in 
inadvertent  deployment  of  a  thrust 
reverser  during  flight. 
DATES:  Effective  March  9,  2000. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  767-78/\0081, 
Revision  1,  dated  October  9,  1997,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  9.  2000. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  August  18.  1995  (60  FR 
36976,  July  19,  1995). 
ADDRESSES:  The  service  information 
referencod  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Thorson,  Aerospace  Engineer. 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1357; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-13-12, 
amendment  39-9292  (60  FR  36976.  July 
19.  1995),  as  revised  by  AD  95-13-12 
Rl.  amendment  39-9528  (61  FR  9092, 
March  7,  1996);  which  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes;  was  published  in  the  Federal 
Register  on  June  14,  1999  (64  FR  31764). 
That  action  proposed  to  supersede  AD 
95-13-12  Rl  to  continue  to  require 
tests,  inspections,  and  adjustments  of 
the  thrust  reverser  system.  That  action 
also  proposed  to  continue  to  require 
installation  of  a  terminating 
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Comments 
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making  of  this  amendment.  Due 
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airplanes  at  zero  hours  time-in-service, 
and,  therefore,  the  next  functional  test 
should  be  required  at  1 ,000  hours  time- 
in-service. 

The  FAA  concurs  that  credit  should 
be  provided  for  airplanes  on  which  a 
functional  test  of  the  CDU  cone  brake 
was  accomplished  during  production. 
The  FAA  agrees  that  the  production 
functional  test  is  equivalent  to  the 
functional  test  described  in  Boeing 
Service  Bulletin  767-78A0081,  Revision 
1 .  Therefore,  paragraphs  (d)  and  (e)  of 
the  final  rule  have  been  revised 
accordingly. 

Request  to  Extend  Interval  for 
Repetitive  Tests  and  Checks 

Three  commenters  request  that  the 
interval  for  the  repetitive  functional 
tests  and  operational  checks  specified  in 
paragraphs  (d)  and  (e)  of  the  proposed 
AD  be  extended.  Two  of  the 
commenters  request  that  the  interval  be 
revised  to. "on  the  maintenance  (letter) 
check  nearest  to  the  1000-hour 
fi^quency."  The  third  commenter 
requests  that  the  interval  be  revised  to 
90  days  or  1 ,500  hours  time-in-service, 
whichever  occurs  first.  The  commenters 
state  that  their  scheduled  maintenance 
intervals  do  not  coincide  with  the  1,000- 
hour  interval  specified  in  the  proposed 
AD.  Two  of  the  conunenters  state  that 
they  are  currently  performing  these  tests 
and  checks  every  4,000  hours  and  have 
not  had  any  adverse  findings. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  extend  the 
interval  for  the  repetitive  functional 
tests  and  operational  checks.  The  thrust 
reverser  safety  assessment  developed  by 
the  airplane  manufactiuer  for  the  Model 
767  series  airplane  suggests  a  650-hour 
interval  for  the  functional  test  of  the 
CDU  cone  brake.  However,  based  on 
concerns  about  introducing  errors 
through  more  frequent  maintenance  of 
the  thrust  reverser  system,  the  FAA  has 
determined  that  the  1 ,000-flight-hour 
interval  for  the  functional  tests  of  both 
the  CDU  cone  brake  and  the  electro- 
mechanical brake,  as  proposed, 
represents  the  maximum  interval  of 
time  allowable  to  ensure  the  integrity  of 
the  fail  safe  feat\u'es  of  the  thrust 
reverser  system  for  those  airplanes  that 
have  incorporated  a  third  locking 
system.  In  addition,  this  interval  is 
consistent  with  recent  rulemaking  for 
similar  installations  on  other  Boeing 
airplane  models.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Explanation  of  Other  Changes  to  the 
Final  Rule 

The  FAA's  intent  in  paragraph  (d)  of 
the  proposed  rule  was  to  require  a 
functional  test  of  the  CDU  cone  brake 


within  1 ,000  hours  time-in-service  after 
the  most  recent  test,  or  within  650  hours 
time-in-service  after  the  effective  date  of 
this  AD,  whichever  occius  later.  The 
compliance  time  stated  in  the  proposed 
rule  was  within  1 ,000  hours  time-in- 
service  after  the  most  recent  test  of  the 
cone  brake  performed  in  accordance 
with  paragraph  (a)  of  this  AD,  or  within 
650  hours  time-in-service  after  the 
effective  date  of  this  AD,  whichever 
occurs  first.  This  statement  was  in  error, 
in  that  the  tests  required  by  paragraph 
(a)  of  this  AD  do  not  include  a  test  of 
the  CDU  cone  brake.  In  addition,  the 
statement  "whichever  occurs  first" 
would  have  unnecessarily  grounded 
airplanes.  Therefore,  the  compliance 
time  stated  in  paragraph  (d)  of  the 
proposed  rule  has  been  corrected  in  the 
final  rule,  and  new  paragraphs  (d)(1) 
and  (d)(2)  have  been  added  to  the  final 
rule.  In  addition,  the  repetitive  intervals 
for  the  test  of  the  CDU  cone  brcike  that 
were  specified  in  paragraphs  (d)(1)  and 
(d)(2)  of  the  proposed  riUe  are  included 
as  a  new  paragraph  (e)  of  the  final  rule, 
and  subsequent  paragraphs  have  been 
renumbered  accordingly. 

In  addition,  in  the  "Ebcplanation  of 
Requirements  of  Proposed  Rule"  section 
of  the  preamble  of  the  NPRM.  the  FAA 
stated  that  this  AD  would  continue  to 
require  "various  inspections  and 
functional  tests  to  detect  discrepancies 
of  the  thrust  reverser  control  and 
indication  system,  and  correction  of  any 
discrepancy  found."  However,  the  FAA 
finds  that  the  instructions  for  correcting 
discrepancies  found  during  a  functional 
test  of  the  cone  brake  [as  described  in 
paragraph  (d)  of  the  proposed  rule  and 
paragraphs  (d)  and  (e)  of  this  final  rule] 
or  an  operational  check  of  the  electro- 
mechanical brake  [as  described  in 
paragraph  (e)  of  the  proposed  rule  and 
paragraph  (f)  of  this  final  rule)  were 
inadvertently  omitted  from  the  body  of 
the  proposed  rule.  Therefore,  a  new 
paragraph  (g)  has  been  added  to  the 
final  rule  to  specify  that,  if  a  test  or 
check  specified  in  paragraph  (d),  (e),  or 
(f)  of  this  AD  carmot  be  performed 
successfully,  repairs  must  be 
accomplished  and  the  test  successfully 
performed  prior  to  further  flight. 
Subsequent  paragraphs  have  been 
renumbered  accordingly. 

Also,  operators  should  note  that 
paragraph  (d)  of  the  proposed  rule 
specified  the  compliance  time  for  the 
actions  required  by  that  paragraph  in 
terms  of  hours  time-in-service. 
However,  other  paragraphs  in  the 
proposed  rule  specified  compliance 
times  in  flight  hours.  Therefore,  for 
consistency  of  terminology,  the  FAA  has 
revised  paragraphs  (d)  and  (e)  of  this 
final  rule  to  specify  the  compliance  time 
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in  flight  hours  for  the  actions  required 
by  those  paragraphs. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
oil  any  operator  nor  increase  the  scope 
of  the  AD. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Cost  Impact 

There  are  approximately  143  Boeing 
Model  767  series  airplanes  equipped 
with  General  Electric  Model  CF6-80C2 
series  engines  in  the  worldwide  fleet. 
The  FAA  estimates  that  45  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

The  tests,  inspections,  and 
adjustments  that  are  currentlv  required 
by  AD  95-13-12  Rl,  and  retained  in  this 
AD,  take  approximately  30  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  the  currently 
required  tests,  inspections,  and 
adjustments  that  are  retained  in  this  AD 
is  estimated  to  be  $81,000,  or  $1,800  per 
airplane,  per  inspection  cycle. 

The  terminating  modification 
currently  required  by  AD  95-13-12  Rl, 
and  retained  in  this  AD,  takes 
approximately  786  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  the  terminating 
modification  required  by  this  AD  is 
estimated  to  be  $2,122,200,  or  $47,160 
per  airplane. 

The  repetitive  operational  checks 
required  by  AD  95-13-12  Rl,  and 
retaippd  in  this  AD,  take  approximately 
2  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  on  U.S. 
operators  of  the  repetitive  operational 
checks  required  by  this  AD  is  estimated 
to  be  $5,400,  or  $120  per  airplane,  per 
operational  check  cycle. 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  However,  the  FAA 
has  been  advised  that  all  U.S. -registered 
airplanes  have  accomplished  the 
terminating  modification  in  accordance 
with  the  requirements  of  this  AD. 
Therefore,  the  future  economic  cost 
impact  of  this  rule  on  U.S.  operators 
will  not  include  those  costs. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator}' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  tuider    ' 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Reguladons  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9528  (61  FR 


9092.  March  7.  1996).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-11538.  to  read  as 
follows: 

2000-02-20     Boeing:  Amendment  39- 
11.S38.  Docket  98-NM-231-AD. 
Supersedes  AD  95-13-12  Rl. 
Amendment  39-9.528. 
Applicability:  Model  767  series  airplanes 

equipped  with  General  Electric  Model  CF6- 

80C2  series  engines,  certificated  in  any 

category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  un.safe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  integrity  of  the  fail  safe 
features  of  the  thnist  reverser  system  by 
preventing  possible  failure  modes  in  the 
thrust  reverser  control  system  that  can  result 
in  inadvertent  deployment  of  a  thrust 
reverser  during  flight,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD  95-13- 
12  Rl 

Repetitive  Tests,  Inspections,  and 
Adjustments 

(a)  Within  30  days  after  August  18.  1995 
(tlie  effective  date  of  AD  95-13-12  Rl, 
amendment  39-9528).  perform  tests, 
inspections,  and  adjustments  of  the  thrust 
reverser  system  in  accordance  with  Boeing 
.Ser\'ice  Bulletin  767-78-0047.  Revision  3. 
dated  July  28.  1994. 

(1)  Except  as  provided  by  paragraph  (a)(2) 
of  this  AD,  repeat  all  tests  and  inspections 
thereafter  at  intervals  not  to  exceed  3,000 
flight  hours  until  the  modification  required 
by  paragraph  (c)  of  this  AD  is  accomplished. 

(2)  Repeat  the  check  of  the  grounding  wire 
for  the  Directional  Pilot  Valve  (DPV)  of  the 
thrust  reverser  in  accordance  with  the  service 
bulletin  at  inter\als  not  to  exceed  1.500  flight 
hours,  and  whenever  maintenance  action  is 
taken  that  would  disturb  the  DPV  grounding 
circuit,  until  the  modification  required  by 
paragraph  (c)  of  this  AD  is  accomplished. 

Repair 

[h]  If  any  of  the  tests  and/or  inspections 
required  by  paragraph  (a)  of  this  AD  cannot 
be  successfully  performed,  or  if  those  tests 
and/or  inspections  result  in  findings  that  are 
unacceptable  in  accordance  with  Boeing 
Ser\'ice  Bulletin  767-78-0047.  Revision  3. 
dated  |ulv  28.  1994;  accomplish  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD. 

(1)  Prior  to  further  flight,  deactivate  the 
associated  thrust  reverser  in  accordance  with 
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drive  unit  (CDU)  on  each  thrust  reverser.  in 
accordance  with  Boeing  Service  Bulletin 
767-78A0081.  Revision  1.  dated  October  9, 
1997,  or  Appendix  1  (including  Figure  1). 
sections  l.A.(2),  2.A.,  2.C..  and  2.D  of  this 
AD.  Accomplish  the  functional  test  at  the 
time  specified  in  paragraph  {d)(l)  or  (d)(2)  of 
this  AD.  as  applicable. 

(1)  For  airplanes  on  which  the  test  required 
by  paragraph  (d)  of  AD  95-13-12  Rl  has  been 
accomplished  prior  to  the  effective  date  of 
this  AD:  Accomplish  the  functional  test 
within  1.000  flight  hours  after  the  most 
recent  test  of  the  CDU  cone  brake  performed 
in  accordance  with  paragraph  (d)  of  AD  95- 
13-12  Rl,  or  within  650  flight  hours  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(2)  For  airplanes  on  which  the  test  required 
by  paragraph  (d)  of  AD  95-13-12  Rl  has 
NOT  been  accomplished  prior  to  the  effective 
date  of  this  AD:  Accomplish  the  functional 
test  within  1,000  flight  hours  since  the  date 
of  manufacture,  or  within  650  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(e)  Repeat  the  functional  test  of  the  CDU 
cone  brake  specified  in  paragraph  (d)  of  this 
AD  at  the  time  specified  in  paragraph  (e)(1) 
or  (e)(2)  of  this  AD,  as  applicable. 

(1)  For  Model  767  series  airplanes,  line 
numbers  up  to  and  including  474,  equipped 
with  thrust  reversers  that  have  not  been 
modified  in  accordance  with  Boeing  Service 
Bulletin  767-78-0063:  Repeat  the  functional 
test  of  the  CDU  cone  brake  thereafter  at 
intervals  not  to  exceed  650  flight  hours. 

(2)  For  Model  767  series  airplanes,  line 
numbers  475  and  subsequent;  and  Model  767 
series  airplanes  equipped  with  thrust 
reversers  that  have  been  modified  in 
accordance  with  Boeing  Service  Bulletin 
767-78-0063:  Repeat  the  functional  test  of 
the  CDU  cone  brake  thereafter  at  intervals  not 
to  exceed  1,000  flight  hours. 

(f)  Within  1,000  flight  hours  after 
accomplishing  the  modification  required  by 
paragraph  (c)  of  this  AD  or  after  the 
equivalent  modification  (Production  Revision 
Record  811481-70)  is  incorporated  in 
production,  or  within  1,000  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  operational  checks  of 
the  electro-mechanical  brake  in  accordance 
with  Appendix  1  (including  Figure  1), 
.sections  l.A.(l),  2.A..  2.B..  and  2.D  of  this 
.AD.  Repeat  the  operational  checks  thereafter 
at  intervals  not  to  exceed  1.000  flight  hours. 

Repair 

(g)  If  any  functional  test  or  operational 
check  required  by  paragraph  (d).  (e).  or  (f)  of 
this  AD  cannot  be  successfully  performed, 
prior  to  further  flight,  repair  in  accordance 
with  Boeing  Service  Bulletin  767-78A0081, 
Revision  1.  dated  October  9.  1997;  or 
Appendix  1.  section  2.B.  and  2.C..  of  this  AD: 
as  applicable;  and  repeat  the  applicable  test 
or  check  until  successfully  accomplished. 

Terminating  Action 

(h)  Accomplishment  of  the  modification 
required  by  paragraph  (c)  or  installation  of  an 
equivalent  modification  (Production  Revision 
Record  Bl  1481-70)  in  production,  and 
accomplishment  of  periodic  operational 


checks  required  by  paragraphs  (d),  (e),  and  (f) 
of  this  AD,  constitutes  terminating  action  for 
the  tests,  inspections,  and  adjustments 
required  by  paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(i)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
95-13-12,  amendment  39-9292,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(k)  Except  as  provided  by  paragraphs  (b), 
(d),  and  (e)  of  this  AD,  the  actions  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  767-78-0047,  Revision  3,  dated  July 
28,  1994;  Boeing  Service  Bulletin  767-78- 
0063,  Revision  2,  dated  April  28,  1994;  and 
Boeing  Service  Bulletin  767-78A0081, 
Revision  1,  dated  October  9,  1997;  as 
applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  767-78A0081, 
Revision  1,  dated  October  9.  1997,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  767-78-0047. 
Revision  3,  dated  July  28.  1994;  and  Boeing 
Service  Bulletin  767-78-0063,  Revision  2. 
dated  April  28,  1994;  was  previously 
approved  bv  the  Director  of  the  Federal 
Register,  as  of  August  18,  1995  (60  FR  36976, 
July  19,  1995). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707. 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW..  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700.  Washington,  DC. 

(I)  This  amendment  becomes  effective  on 
March  9,  2000. 

Appendix  1 

Thrust  Reverser  Electro-Mechanical  Brake 
and  CDU  Cone  Brake  Test 

1.  General 

A.  This  procedure  contains  steps  to  do  two 
checks: 
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(1)  A  check  of  the  holding  torque  of  the 
electro-mechanical  brake. 

(2)  A  check  of  the  holding  torque  of  the 
CDU  cone  brake. 

2.  Electro-Mechanical  Brake  and  CDU  Cone 
Brake  Torque  Check  (Fig.  1) 

A.  Prepare  to  do  the  checks: 
(1)  Open  the  fan  cowl  panels. 

B.  Do  a  check  of  the  torque  of  the  electro- 
mechanical brake: 

(1)  Do  a  check  of  the  running  torque  of  the 
thrust  reverser  system: 

(a)  Manually  extend  the  thrust  reverser  six 
inches  and  measure  the  running  torque. 

(1)  Make  sure  the  torque  is  less  than  10 
pound-inches. 

(2)  Do  a  check  of  the  electro-mechanical 
brake  holding  torque: 

(a)  Make  sure  the  thrust  reverser  translating 
cowl  is  extended  at  least  one  inch. 

(b)  Make  sure  the  CDU  lock  handle  is 
released. 

(c)  Pull  down  on  the  manual  release  handle 
on  the  electro-mechanical  brake  until  the 
handle  fully  engages  the  retaining  clip. 

Note:  This  will  lock  the  electro-mechanical 
brake. 

(d)  With  the  manual  drive  lockout  cover 
removed  from  the  CDU,  install  a  V*  inch 
extension  tool  and  dial-type  torque  wrench 
into  the  drive  pad. 


Note:  You  will  need  a  24-inch  extension  to 
provide  adequate  clearance  for  the  torque 
wrench. 

(e)  Apply  90  pound-inches  of  torque  to  the 
system. 

(1)  The  electro-mechanical  brake  system  is 
working  correctly  if  the  torque  is  reached 
before  you  turn  the  wrench  450  degrees  (IV4 
turns). 

(2)  If  the  flexshaft  turns  more  than  450 
degrees  before  you  reach  the  specified  torque, 
you  must  replace  the  long  flexshaft  between 
the  CDU  and  the  upper  angle  gearbox. 

(3)  If  you  do  not  get  90  pound-inches  of 
torque,  you  must  replace  the  electro- 
mechanical brake. 

(f)  Release  the  torque  by  turning  the 
wrench  in  the  opposite  direction  until  you 
read  zero  pound-inches. 

(1)  If  the  wrench  does  not  return  to  within 
30  degrees  of  initial  starting  point,  you  must 
replace  the  long  flexshaft  between  the  CDU 
and  upper  angle  gearbox. 

(3)  Fully  retract  the  thrust  reverser. 

C.  Do  a  check  of  the  CDU  cone  brake: 

(1)  Pull  up  on  the  manual  release  handle 
to  unlock  the  electro-mechanical  brake. 

(2)  Pull  the  manual  brake  release  lever  on 
the  CDU  to  release  the  cone  brake. 

Note:  This  will  release  the  pre-load  tension 
that  may  occur  during  a  stow  cycle. 

(3)  Return  the  manual  brake  release  lever 
to  the  locked  position  to  engage  the  cone 
brake. 


(4)  Remove  the  two  bolts  that  hold  the 
lodRout  plate  to  the  CDU  and  remove  the 
lockout  plate. 

(5)  Install  a  'A-inch  drive  and  a  dial  type 
torque  wrench  into  the  CDU  drive  pad. 

CAUTION:  DO  NOT  USE  MORE  THAN 
100  POUND-INCHES  OF  TORQUE  WHEN 
YOU  DO  THIS  CHECK.  EXCESSIVE 
TORQUE  WILL  DAMAGE  THE  CDU. 

(6)  Turn  the  torque  wrench  to  try  to 
manually  extend  the  translating  cowl  until 
you  get  at  lease  15-pound  inches. 

Note:  The  cone  brake  prevents  movement 
in  the  extend  direction  only.  If  you  try  to 
measure  the  holding  torque  in  the  retract 
direction,  you  will  get  a  false  reading. 

(a)  If  the  torque  is  less  than  15-pound- 
inches.  you  must  replace  the  CDU. 

D.  Return  the  airplane  to  its  usual 
condition: 

(1)  Fully  retract  the  thrust  reverser  (unless 
already  accomplished). 

(2)  Pull  down  on  the  manual  release 
handle  on  the  electro-mechanical  brake  until 
the  handle  fully  engages  the  retaining  clip 
(unless  already  accomplished). 

Note:  This  will  lock  the  electro-mechanical 
brake. 

(3)  Close  the  fan  cowl  panels. 

BILUNG  CODE  4910-1 3-P 
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Electro-Mechanical  Brake  and  CDU   Cone  Brake  Torque  Check 

Figure   1 
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Issued  in  Renton,  Washington,-  on  Januar>' 
24,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  00-2087  Filed  2-2-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-323-AD;  Amendment 
3^-11537;  AD  2000-02-19] 

RiN2120-AA64 

Airworthiness  Directives;  Boeing 
■Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  that  currently  requires 
repetitive  inspections  of  the  front  spar 
web  between  the  upper  and  lower  seals 
of  the  center  section  of  the  wings,  and 
repair,  if  necessary.  That  amendment 
also  provides  for  an  optional 
terminating  modification  for  the 
repetitive  inspections.  This  amendment 
requires  a  new  terminating  modification 
for  the  repetitive  inspections.  For 
certain  airplanes,  this  amendment  also 
requires  new  repetitive  inspections  to 
detect  discrepaiicies  of  the  front  spar 
web.  This  amendment  is  prompted  by  a 
report  indicating  that  the  optional 
terminating  raodificatioti  in  the  existing 
AD  does  not  adequately  address  the 
identified  unsafe  condition.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  cracks  in  the  front  spar 
web,  which  could  lead  to  fuel  leakage 
into  the  air-conditioning  distribution 
bay  and/or  depressurization  of  the 
cabin,  and  to  prevent  fuel  fumes  in  the 
cabin  of  the  airplane. 
DATES:  Effective  March  9,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Meirch  9, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 


Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Sippel,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425) 227-2774; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  90-02-16, 
amendment  39-6452  (55  FR  602, 
January  8,  1990),  which  is  applicable  to 
certain  Boeing  Model  727  series 
airplanes,  was  published  in  the  Federal 
Register  on  August  10,  1999  (64  FR 
43318).  The  action  proposed  to  continue 
to  require  repetitive  inspections  of  the 
front  spar  web  between  the  upper  and 
lower  seals  of  the  center  section  of  the 
wings,  and  repair,  if  necessary.  That 
action  also  proposed  to  require  a  new 
terminating  modification  for  the 
repetitive  inspections,  and,  for  certain 
airplanes,  new  repetitive  inspections  to 
detect  discrepancies  of  the  front  spar 
web. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  to  Allow  Alternative  Inspection 
Method 

One  commenter,  the  manufacturer, 
requests  that  the  proposed  rule  be 
revised  to  allow  accomplishment  of 
repetitive  high  frequency  eddy  current 
(HFEC)  inspections  to  detect  cracks  in 
the  front  spar  web,  in  lieu  of  the 
repetitive  detailed  visual  inspections 
specified  in  paragraph  (a)  of  the 
proposed  rule.  (In  the  proposed  rule,  the 
FAA  stated  that  this  AD  would  not 
provide  for  an  HFEC  inspection  in  lieu 
of  the  detailed  visual  inspection  because 
Boeing  Service  Bulletin  727-57-0177, 
dated  December  22,  1988,  does  not 
contain  procediu-es  for  such  an  HFEC 
inspection,  and,  without  such 
procedures,  the  FAA  could  not  be  sure 
that  an  HFEC  inspection  would  detect 
cracks  in  a  timely  manner.)  The 
commenter  states  that  the  option  of  an 
HFEC  inspection  would  give  operators 
more  flexibility  and  reduce  requests  to 
the  FAA  for  an  alternative  method  of 
compliance.  The  commenter  provides  a 


reference  for  procedures  for  performing 
an  HFEC  inspection,  and  suggests  a 
repetitive  interval  of  4,500  flight  cycles. 
The  commenter  also  states  that  it  is 
revising  Boeing  Service  Bulletin  727- 
57-0177  to  incorporate  procedures  for 
an  HFEC  inspection  and  requests  that 
the  FAA  delay  issuance  of  the  final  rule 
until  the  release  of  Revision  4  of  the 
service  bulletin. 

The  FAA  concurs  with  the 
commenter's  requests.  Since  the 
issuance  of  the  notice  of  proposed 
rulemaking  (NPRM),  the  FAA  has 
reviewed  and  approved  Boeing  Service 
Bulletin  727-57-0177,  Revision  4.  dated 
October  28,  1999.  Revision  4  of  the 
service  bulletin  is  essentially  similar  to 
Revision  3  of  the  service  bulletin,  dated 
Februar\'  15,.1996.  (Revision  3  of  the 
service  bulletin  was  cited  in  the  NPRM 
as  an  appropriate  source  of  service 
information  for  accomplishment  of  the 
proposed  actions.)  However,  Revision  4 
of  the  service  bulletin  also  incorporates 
procedures  for  accomplishment  of  an 
HFEC  inspection  as  an  alternative  to  the 
close  visual  inspection.  The  FAA  finds 
that  the  HFEC  inspection  described  in 
the  service  bulletin  would  ensure  that 
any  cracks  are  detected  in  a  timely 
manner.  Therefore,  paragraph  (a)  of  this 
final  rule  has  been  revised  to  provide  for 
accomplishment  of  repetitive  HFEC 
inspections  in  lieu  of  the  repetitive 
detailed  visual  inspection  proposed  in 
the  NPRM.  For  clarity,  paragraphs  (a)(1) 
and  (a)(2)  have  been  added  to  specify 
appropriate  sources  of  service 
information  and  repetitive  inspection 
intervals  for  the  two  types  of  inspection. 
Also,  the  cost  impact  section  of  the  final 
rule  has  been  revised  to  provide  an 
estimate  of  the  cost  for  the  HFEC 
inspection.  In  addition,  paragraphs  (b). 
(c),  (d),  and  (e)  of  this  final  rule  have 
been  revised  to  allow  accomplishment 
of  the  actions  specified  in  those 
paragraphs  in  accordance  with  Revision 
4  of  the  service  bulletin. 

Request  to  Correct  Typographical 
Errors 

One  commenter  requests  that  a 
reference  to  AD  90-02-15  in  the 
"Alternative  Method  of  Compliance" 
section  of  the  NPRM  be  revised  to  refer 
to  AD  90-02-16.  The  FAA  concurs  with 
the  commenter's  request  and 
acknowledges  that  the  correct  reference 
should  have  been  to  AD  90-02-16. 
Paragraph  (g)(2)  of  this  AD  has  been 
revised  accordingly. 

The  same  commenter  requests  that  a 
reference  to  Boeing  Model  747  series 
airplanes  in  the  "Other  Relevant 
Rulemaking"  section  in  the  preamble  of 
the  NPRM  be  revised  to  refer  instead  to 
Boeing  Model  727  series  airplanes.  The 
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acknow  edges  that  the  correct 
hquld  have  been  to  Boeing 
airplanes:  however, 
not  restated  in  the  final 
thei  efore,  no  change  to  the 
t  ecessary  in  this  regard. 


FAA 

reference  s 
Model  727 
that  section 
rule  and, 
final  rule  is 


se  nes 


li 


Conclusion 

After  caref  il 
data,  including 
above,  the  F;'  A 
safety  and  th » 
adoption  of  t  le 
described  pri  vi 
determined  t  lat 
neither  incre  ise 
on  any  opera 
of  the  AD 


review  of  the  available 
the  comments  noted 
has  determined  that  air 
public  interest  require  the 
rule  with  the  changes 
iously.  The  FAA  has 
these  changes  will 
the  economic  burden 
or  nor  increase  the  scope 


Cost  Impact 

There  are  approximately  1,524  Model 
727  series  air  slanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  tha:  1,098  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  detaik  d  visual  inspection  that  is 
currently  req  lired  by  AD  90-02-16,  and 
retained  in  tl  is  AD  as  one  option  for 
compliance,  ind  the  HFEC  inspection 
that  may  be  a  ccomplished  in  lieu  of  the 
detailed  visu  il  inspection,  take 
approximate  y  3  work  hours  per 
airplane  to  a(  complish,  at  an  average 
labor  rate  of  1 160  per  work  hour.  Based 
on  these  figu  es.  the  cost  impact  of 
either  the  cui  rently  required  detailed 
visual  or  the  -IFEC  inspection  on  U.S. 
operators  is  estimated  to  be  $197,640,  or 
$180  per  airr  lane,  per  inspection  cycle. 

The  modi*  cation  that  is  required  by 
this  new  AD  will  take  approximately 
360  work  hoi  irs  per  airplane  to 
accomplish,  it  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approxii  lately  $1,430  per  airplane. 
Based  on  the  \e  figures,  the  cost  impact 
of  the  new  re  quirements  of  this  AD  on 
U.S.  operatois  is  estimated  to  be 
$25,286,940,  or  $23,030  per  airplane. 

The  visual  inspection  that  is  required 
for  certain  ai  planes  in  this  new  AD 
action  will  ta  ke  approximately  1  work 
hour  per  airp  lane  to  accomplish,  at  an 
average  laboi  rate  of  $60  per  work  hour. 
Based  on  the  >e  figures,  the  cost  impact 
of  this  inspe(  tion  on  U.S.  operators  is 
estimated  to  je  $60  per  airplane,  per 
inspection  c]  cle. 

The  cost  ir  ipact  figures  discussed 
above  are  ba;  ed  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requiremjnts  of  this  AD  action,  and 
that  no  operj  tor  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  ado  Dted. 


Regulatory 

The  regu 
not  have  sub^tant 
States,  on  th 


ilal 


Ipipact 

ions  adopted  herein  will 

ial  direct  effects  on  the 
relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6452  (55  FR 
602,  January  8, 1990),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-11537,  to  read  as 
follows: 

2000-02-19    Boeing:  Amendment  39- 
11537.  Docket  97-NM-323-AD. 
Supersedes  AD  90-02-16.  Amendment 
39-6452. 
Applicability:  Model  727  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  727-57- 
0177,  dated  December  22,  1988;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 


alternative  method  of  compliance  in 
accordance  with  paragraph  (g)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracks  of  the  front  spar 
web  of  the  center  section  of  the  wings,  which 
could  lead  to  fuel  leakage  and/or 
depressurization  of  the  cabin,  or  to  prevent 
fuel  fumes  in  the  cabin  of  the  airplane, 
accomplish  the  following: 

Repetitive  Inspections 

(a)  For  areas  on  which  the  front  spar  web 
between  the  upper  and  lower  seals  of  the 
center  section  of  the  wings  has  not  been 
repaired  or  modified  in  accordance  with 
Figure  2  or  3  of  Boeing  Service  Bulletin  727- 
57-0177,  dated  December  22,  1988;  Revision 
1,  dated  November  21,  1991;  or  Revision  2, 
dated  September  16, 1993:  Prior  to  the 
accumulation  of  40,000  total  flight  cycles,  or 
within  the  next  2,300  flight  cycles  after 
February  12, 1990  (effective  date  of  AD  90- 
02-16,  amendment  39-6452),  whichever 
occurs  later,  unless  accomplished  within  the 
last  700  flight  cycles,  accomplish  the 
requirements  of  either  paragraph  (a)(1)  or 
(a)(2)  of  this  AD. 

(1)  Perform  a  detailed  visual  inspection  to 
detect  cracks  in  the  front  spar  web,  in 
accordance  with  Figure  1  of  Boeing  Service 
Bulletin  727-5.7-0177,  dated  December  22, 
1988;  Revision  1,  dated  November  21,  1991; 
Revision  2,  dated  September  16, 1993; 
Revision  3,  dated  February  15,  1996;  or 
Revision  4,  dated  October  28,  1999.  Repeat 
the  detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles, 
until  accomplishment  of  the  requirements 
specified  in  either  paragraph  (bj  or  (c)  of  this 
AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(2)  Perform  a  high  frequency  eddy  current 
(HFEC)  inspection  to  detect  cracks  in  the 
front  spar  web,  in  accordance  with  Boeing 
Service  Bulletin  727-57-0177,  Revision  4, 
dated  October  28,  1999.  Repeat  the  HFEC 
inspection  thereafter  at  intervals  not  to 
exceed  4.500  flight  cycles,  until 
accomplishment  of  the  requirements 
specified  in  either  paragraph  (b)  or  (c)  of  this  • 
AD. 

Note  3:  Accomplishment  of  the  high 
frequency  eddy  current  (HFEC)  inspection 
required  by  AD  90-02-16.  is  considered 
acceptable  for  compliance  with  the  initial 
detailed  visual  inspection  required  by 
paragraph  (a)  of  this  AD. 
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Repair  of  Cracks 

(b)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  accomplish  the 
actions  specified  in  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD.  as  applicable. 
Accomplishment  of  the  repair  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  paragraph  (a)  of 
this  AD  for  that  repaired  area. 

(1)  For  airplanes  equipped  with  integral 
fuel  tanks  in  the  center  section  of  the  wings: 
Repair  in  accordance  with  Figure  2  of  Boeing 
Service  Bulletin  727-57-0177,  Revision  3, 
dated  February  15.  1996;  or  Revision  4,  dated 
October  28,  1999. 

(2)  For  airplanes  not  equipped  with 
integral  fuel  tanks  in  the  center  section  of  the 
wings:  Repair  in  accordance  with  Figure  2  of 
Boeing  Service  Bulletin  727-57-0177,  dated 
December  22.  1988.  Revision  1,  dated 
November  21.  1991;  Revision  2,  dated 
September  16,  1993;  Revision  3,  dated 
February  15.  1996;  or  Revision  4.  dated        < 
October  28.  1999. 

Note  4:  Where  there  are  differences 
between  the  referenced  ser\'ice  bulletins  and 
this  AD,  the  AD  prevails. 

Modification 

(c)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  prior  to  the  accumulation  of  60,000 
total  flight  cycles,  or  within  48  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  accomplish  the  actions  specified 
in  either  paragraph  (c)(1)  or  (c)(2)  of  this  AD, 
as  applicable.  Accomplishment  of  this  action 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (a)  of  this  AD. 

(1)  For  airplanes  equipped  with  integral 
fuel  tanks  in  the  center  section  of  the  wings: 
Modify  the  front  spar  web.  between  the 
upper  and  lower  seals,  of  the  center  section 
of  the  wings,  in  accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-57-0177,  Revision  3. 
dated  February  15,  1996;  or  Revision  4,  dated 
October  28,  1999. 

(2)  For  airplanes  not  equipped  with 
integral  fuel  tanks  in  the  center  section  of  the 
wings:  Modify  the  front  spar  web,  between 
the  upper  and  lower  seals,  of  the  center 
section  of  the  wings,  in  accordance  with 
Boeing  Service  Bulletin  727-57-0177,  dated 
December  22,  1988.  Revision  1,  dated 
November  21,  1991;  Revision  2,  dated 
September  16,  1993;  Revision  3,  dated 
February  15,  1996;  or  Revision  4,  dated 
October  28,  1999. 

Repetitive  Visual  Inspections  and  Repair/ 
Modification  of  the  Front  Spar  Web 

(d)  For  areas  on  which  the  front  spar  web 
between  the  upper  and  lower  seals  of  the 
center  section  of  the  wings  has  been  repaired 
or  modified  in  accordance  with  Figure  2  or 

3  of  Boeing  Service  Bulletin  727-57-0177, 
dated  December  22,  1988;  Revision  1,  dated 
November  21,  1991;  or  Revision  2,  dated 
September  16,  1993;  Accomplish  the  actions 
required  by  either  paragraph  (d)(1)  or  (d)(2) 
of  this  AD,  as  applicable. 

(1)  For  airplanes  not  equipped  with 
integral  fuel  tanks  in  the  center  section  of  the 


wings:  No  further  action  is  required  bv  this 
AD  for  those  areas  repaired  or  modified. 

(2)  For  airplanes  equipped  with  integral 
fuel  tanks  in  the  center  section  of  the  wings: 
Accomplish  the  actions  required  by  both 
paragraphs  {d)(2)(i)  and  (d)(2)(ii)  of  this  AD. 

(i)  Within  500  flight  cycles  after  the 
effective  date  of  this  AD,  perform  a  detailed 
visual  inspection  of  the  front  spar  web  to 
detect  fuel  leakage  and  penetrations  in  the 
secondary  fuel  barrier,  and  to  verify  the 
installation  of  the  secondary  fuel  barrier:  in 
accordance  with  Boeing  Service  Bulletin 
727-57-0177.  Revision  3.  dated  February  15. 
1996;  or  Revision  4,  dated  October  28.  1999. 
Repeat  the  visual  inspection  thereafter  at 
intervals  not  to  exceed  1,500  flight  cycles, 
until  accomplishment  of  the  actions  required 
by  paragraph  (d)(2)(ii)  of  this  AD. 

(ii)  Prior  to  the  accumulation  of  14,000 
flight  cycles,  or  within  96  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  repair/modifv'  the  front  spar  web  in 
accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-57-0177,  Revision  3, 
dated  February  15,  1996;  or  Revision  4,  dated 
October  28,  1999.  Accomplishment  of  this 
action  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (d)(2)(i)  of  this  AD  for  that 
repaired/modified  area. 

Follow-On  Corrective  Action 

(e)  During  any  inspection  required  by 
paragraph  (d)(2){i)  of  this  AD,  if  any  fuel 
leakage  or  penetration  in  the  secondary  fuel 
barrier  is  detected,  or  if  any  secondary  fuel 
barrier  is  verified  as  not  being  installed,  prior 
to  further  flight,  repair  in  accordance  with 
Part  II  of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  727-57-0177. 
Revision  3.  dated  February  15.  1996:  or 
Revision  4.  dated  October  28.  1999. 
Accomplishment  of  this  action  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  paragraph  (d)(2)(i) 
of  this  AD  for  that  repaired  area. 

Terminating  Action  for  AD  94-05-04 

(f)  Accomplishment  of  the  actions  required 
by  paragraph  (b).  (c),  (d)(2)(ii),  or  (e)  of  this 
AD  constitutes  terminating  action  for  the 
requirements  specified  in  paragraph  (a)  of  AD 
94-05-04,  amendment  39-8842  (59  FR 
13442,  March  22,  1994),  with  respect  to  the 
modification  specified  in  Boeing  Service 
Bulletin  727-57-0177,  dated  December  22, 
1988.  This  service  bulletin  is  one  of  many 
service  bulletins  referenced  in  Boeing 
Document  D6-54860,  Revision  G,  Appendix 
A.3,  dated  March  5,  1993.  All  other  service 
bulletins  referenced  in  that  document  still 
apply. 

Alternative  Method  of  Compliance 

(g)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 


Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(2)  For  air|)lanes  not  equipped  with 
integral  fuel  tanks  in  the  center  section  of  the 
wings:  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
90-02-16,  amendment  39-6452,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD.  For  airplanes 
equipped  with  integral  fuel  tanks  in  the 
center  section  of  the  wings:  Alternative 
methods  of  compliance,  approved  previously 
in  accordance  with  AD  90-02-16.  are  NOT 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  727-57-0177. 
dated  December  22.  1988;  Boeing  Sen  ice 
Bulletin  727-57-0177.  Revision  1.  dated 
November  21.  1991;  Boeing  Service  Bulletin 
727-57-0177.  Revision  2.  dated  September 
16.  1993;  Boeing  Service  Bulletin  727-57- 
0177.  Revision  3.  dated  February  15.  1996;  or 
Boeing  Service  Bulletin  727-57-0177. 
Revision  4,  dated  October  28.  1999;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  GFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington, 
DC. 

(j)  This  amendment  becomes  effective  on 
March  9.  2000. 

Issued  in  Renton,  Washington,  on  January 
24,  2000. 
Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Ser\'ice. 
|FR  Doc.  00-2086  Filed  2-2-00;  8:45  am] 
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DEPARTMEI  IT  OF  TRANSPORTATION 
Federal  Aviaion  Administration 

14  CFR  Part  89 

(Docket  No.  97-NM-133-AD;  Amendment 
39-11536;  AD  2000-02-1 8] 

I 

RIN2120-AAd4 

Airworthiness  Directives;  Boeing 
Model  737-lbo,  -200,  -300,  -400,  and 
-500  Series  Airplanes 

agency:  Fed(  sral  Aviation 
Administrati  in,  DOT. 
ACTION:  Fina  rule. 


This 


•00. 


that 


det«  rmine 


SUMMARY 

an  existing 
applicable  to 
100,-200,-: 
airplanes; 
inspection  o 
power  contrc  1 
PCU'sto 
manifold  cyl 
chrome 
replacement 
cylinder 
using  the 
sleeve  methcjd 
amendment, 
expands  the 
AD  to  inc 
certain  rudder 
is  prompted 
of  the  flight 
737  series  ai 
specified  by 
prevent  a 
the  elevator, 
contaminatic^ 
chrome 
of  movement , 
result  in 
airplane. 


plati:  ig 


bore  s 


ove  rsize : 


:lud3 


redi  ced 


DATES: 

The  inco 
certain 
regulations 
of  the  Federa  I 
2000 


ADDRESSES: 


from  Boeing 


amendment  supersedes 
airworthiness  directive  (AD), 
certain  Boeing  Model  737- 
-400,  and  -500  series 
currently  requires  an 
reworked  aileron/elevator 
units  (PCU's)  and  rudder 
if  reworked  PCU 
nder  bores  containing 

are  installed,  and 
af  the  cylinder  bores  with 
that  have  been  reworked 

method  or  the  steel 
if  necessary.  This 
among  other  items, 
pplicability  of  the  existing 
airplanes  equipped  with 
PCU's.  This  amendment 
)y  a  review  of  the  design 
qontrol  systems  on  Model 

anes.  The  actions 
his  AD  are  intended  to 

rate  of  movement  of 
iileron,  or  rudder  due  to 
of  hydraulic  fluid  from 
g  chips;  such  reduced  rate 
if  not  corrected,  could 
controllability  of  the 


rec  uced  : 


Effect  ive  March  9,  2000. 

rp  oration  by  reference  of 
publi  :ations  listed  in  the 

approved  by  the  Director 
Register  as  of  March  9, 


II 


he  service  information 


referenced  ir  this  AD  may  be  obtained 


[Commercial  Airplane 


Group,  P.O.   lox  3707,  Seattle, 
Washington  >81 24-2207.  This 
information  :  nay  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Ai  rplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Was  lington;  or  at  the  Office  of 
the  Federal  F  egister,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
FOR  FURTHEr'iNFORMATION  CONTACT:  Don 
Kurle,  Senior  Engineer,  Systems  and 
Equipment  I  ranch,  ANM-130S,  FAA, 


Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2798; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-09-14, 
amendment  39-10010  (62  FR  24008, 
May  2, 1997);  which  is  applicable  to 
certain  Boeing  Model  737-100,  -200, 
-300,  —400,  and  -500  series  airplanes; 
was  published  as  a  supplemental  notice 
of  proposed  rulemaking  (NfPRM)  in  the 
Federal  Register  on  April  26,  1999  (64 
FR  20226).  The  action  proposed  to 
continue  to  require  an  inspection  of 
reworked  aileron/elevator  power  control 
units  (PCU)  and  rudder  PCU's  to 
determine  if  reworked  PCU  manifold 
cylinder  bores  containing  chrome 
plating  are  installed,  and  replacement  of 
the  cylinder  bores  with  bores  that  have 
been  reworked  using  the  oversize 
method  or  the  steel  sleeve  method,  if 
necessary.  The  action  also  proposed  to 
require  expanding  the  applicability  of 
the  existing  AD  to  include  airplanes 
equipped  with  certain  rudder  PCU's. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Supplemental  NPRM 

One  commenter  states  that  it  supports 
the  supplemental  NPRM  and  will  be 
able  to  meet  the  requirements  as 
proposed. 

Request  To  Revise  Applicability 
Statement 

One  commenter  recommends  that  the 
order  of  applicability  should  be  reversed 
to  "serial  number  less  than  xxx,  except 
those  with  'ss',"  to  minimize  confusion. 

The  FAA  concurs  with  the  intent  of 
the  conunenter's  request.  The  FAA 
concurs  that  the  applicability  statement 
in  the  supplemental  NPRM  may  be 
confusing  to  operators.  However,  the 
FAA  finds  that  it  would  be  more  clear 
to  state  only  what  serial  numbers  are 
excluded  fi-om  the  applicability  of  the 
AD.  rather  than  stating  certain  serial 
numbers  that  are  included  as  well  as 
certain  serial  numbers  that  are  excluded 
from  the  applicability  of  this  AD. 
Therefore,  the  applicability  statement  of 
this  final  rule  has  been  revised  to  state 
that  this  AD  applies  to  "Model  737-100, 
-200,  -300,  ^00,  and  -500  series 
airplanes;  *   *   *  equipped  with: 

•  A  rudder  power  control  unit  (PCU), 
having  part  number  (P/N)  65-44861-{ ), 


P/N  65C37052-( ),  or  P/N  65C37053-( ). 
except  those  having  a  serial  number  of 
1252A  or  greater  or  having  a  serial 
number  that  contains  ss';  or 

•  An  aileron  or  elevator  PCU  having 
P/N  65-44761-( ),  except  those  having 
a  serial  number  of  5360A  or  greater  or 
having  a  serial  number  that  contains 
'ss.' " 

In  addition,  paragraphs  (a)  and  (d)  of 
this  final  rule  have  been  revised 
similarly. 

Request  To  Clarify  Acceptable  Methods 
of  Inspection 

Two  commenters  request  that  the 
wording  of  paragraph  (a)  of  the 
supplemental  NPRM  be  revised  to 
clarify  the  FAA's  intent.  The 
commenters  point  out  that  paragraph  (a) 
of  the  supplemental  NPRM  reads, 
"Perform  an  inspection  of  reworked  or 
overhauled  aileron  and  elevator  PCU's 
*   *   *  in  accordance  with  Boeing 
Service  Letter  737-SL-27-30,  dated 
April  1, 1985."  The  commenters  state 
that  Boeing  Service  Letter  737-SL-27- 
30  does  not  contain  information  on 
means  of  inspection  of  PCU  cylinder 
bores  that  have  been  reworked  or 
repaired  using  chrome  plating.  One  of 
the  commenters  recommends  that 
determination  of  whether  cylinder  bores 
have  chrome  plating  should  be  based  on 
either  maintenance  records  or  physical 
inspection  of  the  PCU's.  The  other 
commenter  recommends  that,  to  prevent 
confusion,  paragraph  (a)  be  revised  to 
read,  "Perform  an  inspection  of 
reworked  or  overhauled  PCU's  to 
determine  if  reworked  manifold  bores 
containing  chrome  plating  as  described 
in  Boeing  Service  Letter  737-SL-27-30 
are  installed  *   *   *."  The  commenters 
state  that  these  recommendations  are 
also  applicable  to  paragraph  (d). 

The  FAA  concurs  with  the 
conunenters'  request.  Paragraph  (a)  has 
been  revised  to  clarify  acceptable 
methods  to  determine  whether  the  PCU 
cylinder  bores  have  chrome  plating. 
Paragraph  (a)(1)  has  been  added  to  the 
final  rule  to  allow  inspection  of 
maintenance  records  to  determine 
whether  the  PCU  has  a  chrome-plate- 
repaired  cylinder  bore. 

Paragraphs  (a)(l)(i),  (a)(l){ii). 
(a)(l)(iii),  and  (a)(l)(iv)  identify  criteria 
that  demonstrate  that  a  PCU  does  not 
have  a  chrome-plated  cylinder  bore. 

Paragraph  (a)(2)  has  been  added  to 
specify  a  physical  inspection  of  the  PCU 
to  detect  vibroengraved  text  "737-SL- 
27-30",  as  evidence  of  prior  inspection 
to  verify  that  the  PCU  does  not  contain 
a  cylinder  bore  repaired  with  chrome 
plating. 

Paragraph  (a)(3)  has  been  added  to 
specify  performance  of  the  PCU 
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Non-Destructive  Test  (NDT)  as 
identified  in  Boeing  Service  Letter  737- 
SL-27-120,  dated  January  28,  1998. 

Compliance  times  for  performance  of 
the  requirements  of  AD  97-09-14, 
which  were  contained  in  paragraphs 
(a)(1)  and  (a)(2)  of  the  supplemental 
NPRM,  are  unchanged,  but  have  been 
incorporated  within  paragraph  (a)  of  the 
final  rule. 

Paragraph  (d)  of  the  final  rule  has 
been  revised  to  be  simileir  to  the  revised 
paragraph  (a)  and  to  refer  to  paragraphs 
{a)(l),  (a)(2),  and  (a)(3)  for  inspection 
instructions. 

Request  for  Explicit  Approval  of  NDT 
Inspection 

One  commenter  requests  that  the  NDT 
inspection  noted  in  Boeing  Service 
Letter  737-SL-27-120  be  expressly 
approved  as  meeting  the  requirements 
of  paragraphs  (a)  and  (d)  of  the  proposed 
AD.  The  commenter  states  that  it 
believes  that  this  is  preferable  to  the 
wording  of  the  supplemental  NPRM, 
which  states  that  alternative  methods  of 
compliance,  approved  previously  in 
accordance  with  AD  97-09-14  cire 
approved  as  alternative  methods  of 
compliance  for  this  AD. 

The  FAA  concurs  with  the  intent  of 
the  commenter's  request.  As  stated 
previously,  paragraph  (a)(3)  has  been 
added  to  list  the  NDT  inspection 
method  noted  in  Boeing  Service  Letter 
737-SL-27-120  as  an  approved  method 
to  determine  the  presence  of  chrome 
plating.  No  additional  change  to  the  rule 
is  necessary  in  this  regard. 

Request  To  Revise  Means  of 
Compliance 

One  commenter  requests  that 
paragraph  (b)  of  the  proposed  rule  be 
revised  to  allow  replacement  of  the  PCU 
in  accordance  with  the  operator's  FAA- 
approved  maintenance  procedures  for 
removal  and  installation  of  the  affected 
aileron  and  elevator  PCU's  and  rudder 
PCU's.  The  commenter  states  that 
reference  to  the  Boeing  Airplane 
Maintenance  Manual  as  the  means  for 
removal  and  replacement  of  an  affected 
PCU  may  result  in  difficulties  for 
operators,  because  their  approved 
means  of  airplane  maintenance  may  not 
be  the  Boeing  737  Airplane 
Maintenance  Manual.  (An  individual 
operator  has  the  option  to  develop  its 
own  FAA-approved  maintenance 
program.) 

The  FAA  concurs  with  the 
commenter's  request.  Paragraphs  (b)  and 
(e)  of  this  AD  have  been  revised  to  add 
an  option  to  perform  the  replacement  of 
the  PCU  in  accordance  with  procedures 
in  the  operator's  FAA-approved 
maintenance  program  that  are 


•equivalent  to  the  Boeing  AMM 
procedures. 

Request  To  Replace  PCU  Instead  of 
Cylinder  Bore 

One  commenter  requests  that 
paragraph  (b)(1)  be  revised  to  require 
replacement  of  the  PCU  with  a  PCU  that 
does  not  have  a  chrome-plate-repaired 
cylinder  bore,  instead  of  requiring 
replacement  of  the  cylinder  bore.  The 
commenter  cites  no  rationale  for  its 
request.  Additionally,  the  commenter 
requests  that  the  requirement  be  revised 
to  allow  use  of  any  PCU  that  has  been 
confirmed  to  not  contain  a  chrome- 
plated  cylinder  bore.  The  commenter 
states  that  the  request  to  revise 
paragraph  (b)(1)  is  also  applicable  to 
paragraph  (e)(1)  of  the  AD. 

The  FAA  concurs  with  the 
commenter's  request.  The  FAA  finds 
that  it  is  not  possible  to  remove  the 
cylinder  bore  without  removing  the  PCU 
from  the  airplane.  Paragraphs  (b)(1)  and 
{e)(l)  have  been  revised  to  require 
replacement  of  any  PCU  with  a  chrome- 
plate-repaired  cylinder  bore  with  a  PCU 
that  does  not  have  a  chrome-plate- 
repaired  cylinder  bore,  instead  of 
replacement  of  the  chrome-plate- 
repaired  cylinder  bores. 

Request  To  Correct  Typographical 
Error 

One  commenter  requests  that  the 
reference  to  "a  PCU  having  serial 
number  of  5306A  or  higher"  in 
paragraph  {b)(2)  of  the  supplemental 
NPRM  be  revised  to  reflect  the  correct 
serial  number,  which  is  5360A  or 
higher.  The  FAA  concurs,  and  has 
corrected  paragraph  (b)(2)  to  refer  to 
serial  number  5360A  or  higher. 

Request  To  Revise  Spares  Paragraphs 

One  commenter  requests  that 
paragraphs  (c)  and  (f)  of  the 
supplemental  NPRM  be  revised  to  refer 
to  imits  that  are  defined  as  acceptable 
for  installation  per  paragraphs  (b)  and 
(e),  respectively,  of  the  AD.  The 
commenter  states  that  Boeing  Service 
Letter  737-SL-27-30  does  not  define 
inspection  criteria,  and  the  definition  of 
acceptable  units  is  not  complete  in  the 
supplemental  NPRM. 

Tne  FAA  concurs  with  the 
commenter's  request.  Paragraphs  (c)  and 
(f)  have  been  revised  to  refer  to  units 
eligible  as  replacement  PCU's  per 
paragraphs  (b)  and  (e),  respectively. 

Request  To  Allow  PCU  Disassembly 
and  Inspection  of  Cylinder  Bore 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  allow  an 
option  to  perform  PCU  disassembly  and 
inspection  of  the  cylinder  bore  for 


chrome  plating  as  an  alternative  to  the 
NDT  of  the  PCU,  which,  as  stated 
previously,  is  specified  in  paragraph 
(a)(3)  ofthe  final  rule. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  manufacturer 
has  not  provided  the  FAA  with  any 
specific  requirements  or  instructions  to 
perform  such  an  inspection.  Therefore, 
the  FAA  cannot  include  such  an  option 
in  the  AD.  However,  operators  that  wish 
to  perform  PCU  disassembly  and 
inspection  of  the  cylinder  bore  for 
chrome  plating  as  an  alternative  to  the 
NDT  of  the  PCU  specified  in  paragraph 
(a)(3)  of  this  AD,  may  request  approval 
of  a  method  of  and  criteria  for  such 
disassembly  and  inspection  as  an 
alternative  method  of  compliance,  in 
accordance  with  paragraph  (g)(1)  ofthe 
AD. 

Explanation  of  Additional  Change  From 
the  Supplemental  NPRM 

Paragraphs  (b)  and  (e)  ofthe 
supplemental  NPRM  state  that  the 
actions  specified  in  those  paragraphs  are 
to  be  accomplished  in  accordance  with 
certain  chapters  of  the  Boeing  Airplane 
Maintenance  Manuals.  The  FAA  finds 
that  specific  revisions  of  the  airplane 
maintenance  manuals  are  not  required 
for  accomplishment  of  the  actions 
specified  in  those  paragraphs. 
Therefore,  paragraphs  (b)  and  (e)  of  this 
AD  have  been  revised  tacall  for  use  of 
certain  chapters  of  the  Boeing  Airplane 
Maintenance  Manuals  as  guidance  for 
procedures  to  replace  the  PCU's. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes, 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the' AD. 

Cost  Impact 

There  are  approximately  2,675  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,091  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  97-09-14  take 
approximately  5  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $327,300,  or 
$300  per  airplane. 

The  new  actions  that  are  required  by 
this  new  AD  will  take  approximately  5 
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work  hours  p  sr  airplane  to  accomplish, 
at  an  average  abor  rate  of  $60  per  work 
hour.  Based  a  i  these  figures,  the  cost 
impact  of  the  new  requirements  of  this 
AD  on  U.S.  o|  terators  is  estimated  to  be 
$327,300,  or !  300  per  airplane. 

The  cost  in  pact  figiires  discussed 
above  are  basi  sd  on  assumptions  that  no 
operator  has  ;  et  accomplished  any  of 
the  requireme  nts  of  this  AD  action,  and 
that  no  opera  or  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  ado|  ited. 

Regulatory  Impact 

The  regulat  ions  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  gove  "nment  and  the  States,  or 
on  the  distrib  ition  of  power  and 
responsibiliti  ;s  among  the  various 
levels  of  government.  Therefore,  in 
accordance  w  ith  Executive  Order  12612, 
it  is  determin  jd  that  this  final  rule  does 
not  have  suffi  cient  federalism 
implications  o  warrant  the  preparation 
of  a  Federalis  m  Assessment. 

For  the  rea;  ons  discussed  above,  I 
certify  that  th  is  action:  (1)  Is  not  a 
"significant  r  jgulatory  action"  under 
Executive  Onler  12866:  (2)  is  not  a 
"significant  r  i\e"  under  DOT 
Regulatory  P(  licies  and  Procedures  (44 
FR  11034.  Fe  )ruary  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  posit  ve  or  negative,  on  a 
substantial  ni  imber  of  small  entities 
under  the  cri  eria  of  the  Regulatory 
Flexibility  A(  t.  A  final  evaluation  has 
been  preparei  1  for  this  action  and  it  is 
contained  in  he  Rules  Docket.  A  copy 
of  it  may  be  c  Dtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  A  )ORESSES. 


in  14  CFR  Part  39 

ion.  Aircraft,  Aviation 
ion  by  reference. 


List  of  Subjec  ts 

Air  transpc  rtat 
safety.  Incorp  orati 
Safety. 

Adoption  of  I  iie  Amendment 

According!  y,  pursuant  to  the 
authority  del  ;gated  to  me  by  the 
Administrate  r,  the  Federal  Aviation 
Administrati  )n  amends  part  39  of  the 
Federal  Avia  ion  Regulations  (14  CFR 
part  39)  as  fo  lows: 

PART  39— A  RWORTHINESS 
DIRECTIVES 

1.  The  autl  ority  citation  for  part  39 
continues  to  -ead  as  follows: 


Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10010  (62  FR 
24008.  May  2, 1997),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-11536,  to  read  as 
follows: 

2000-02-18  Boeing:  Amendment  39-11336. 
Docket  97-NM-133-AD.  Supersedes  AD 
97-09-14.  Amendment  39-10010. 

Applicability:  Model  737-100.  -200,  -300, 
-400,  and  -500  series  airplanes;  certificated 
in  any  category;  equipped  with: 

•  A  rudder  power  control  unit  (PCU), 
having  part  number  (P/N)  65-44861-(D), 
P/N  65C37052-(  ),  or  P/N  65C37053-( ), 
except  those  having  a  serial  number  of  1252A 
or  greater  or  having  a  serial  number  that 
contains  "ss";  or 

•An  aileron  or  elevator  PCU  having  P/N 
65-44761-( ),  except  those  having  a  serial 
number  of  5360A  or  greater  or  having  a  serial 
number  that  contains  "ss." 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  reduced  rate  of  movement  of 
the  elevator,  aileron,  or  rudder,  which,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Partial  Restatement  of  Requirements  of  AD 
97-09-14 

(a)  Within  5  years  or  15.000  flight  hours 
after  June  6,  1997  (the  effective  date  of  AD 
97-09-14,  amendment  39-10010),  or  at  the 
next  time  the  PCU  is  sent  to  a  repair  facility, 
whichever  occurs  first:  Perform  an  inspection 
of  aileron  and  elevator  PCU's  having  P/N  65- 
44761-(  ),  except  those  having  a  serial 
number  of  3360A  or  greater  or  having  a  serial 
number  that  contains  "ss";  and  rudder  PCU's 
having  P/N  65-44861-(  ).  except  those 
having  a  serial  number  of  1252A  or  greater 
or  having  a  serial  number  that  contains  "ss": 
to  determine  whether  a  PCU  manifold  has  a 
reworked  or  repaired  cylinder  bore(s) 


containing  chrome  plating.  Accomplish  this 
inspection  as  specified  in  paragraph  (a)(1), 
(a)(2),  or  (a)(3)  of  this  AD. 

(1)  Inspect  the  airplane  maintenance 
records  to  determine  whether  a  PCU  with  a 
chrome-plate-repaired  cylinder  bore  is 
installed.  If  inspection  of  the  maintenance 
records  shows  that  the  PCU  meets  one  of  the 
criteria  specified  in  paragraph  (a)(])(i), 
(a)(l)(ii),  (a)(l){iii),-or  (ciiUHi . )  of  this  AD,  no 
further  action  is  required  by  this  AD  for  that 
PCU. 

(i)  The  PCU  has  never  been  reworked  or 
repaired. 

Note  2:  Chrome  plating  of  the  cylinder 
bores  was  limited  to  repair  and  was  not  used 
for  new  manufacture  of  PCU's  or  replacement 
manifolds. 

(ii)  The  PCU  has  been  reworked  or 
repaired,  but  chrome  plating  was  not  used  as 
the  means  of  PCU  cylinder  bore  repair. 

(iii)  The  PCU  has  been  reworked  or 
repaired,  but  a  manifold  manufactured  after 
December  31, 1985,  was  used  to  replace  the 
cylinder  bore. 

Note  3:  No  PCU  manifold  manufactured 
after  December  31,  1985.  was  reworked  or 
repaired  using  chrome  plating. 

(iv)  The  PCU  has  been  reworked  or 
repaired  using  chrome  plating  of  the  cylinder 
bore,  but  the  cylinder  bore  has  subsequently 
been  reworked  to  remove  the  chrome  plating 
using  the  cylinder  bore  oversize  method  or 
steel  sleeve  method  specified  in  Boeing 
Service  Letter  737-SL-27-30,  "Aileron/ 
Elevator  and  Rudder  Power  Control  Unit 
Cylinder  Bore  Rework,"  dated  April  1.  1985. 

(2)  Inspect  the  PCU  to  determine  whether 
the  PCU  is  marked  with  vibroengraved  text 
"737-SL-27-30'^  as  evidence  of  prior 
inspection,  as  specified  in  Boeing  Service 
Letter  737-SL-27-120,"  Aileron.  Elevator, 
and  Rudder  Power  Control  Unit  Cylinder 
Bore  Material  Iden;!lication  Method,"  dated  . 
lanuary  28,  1998. 

(3)  Perform  the  PCU  Non-Destructive  Test 
(NDT)  in  accordance  with  Boeing  Service 
Letter  737-SL-27-120,  dated  January  28, 
1998,  to  determine  whether  chrome  plating 
exists  on  the  cylinder  bore  surface. 

Replacement  Required  by  AD  97-09-14 

(b)  iPanv  reworked  PCU  manifold  cylinder 
bores  containing  chrome  plating  are  found  to 
be  installed  during  the  inspection  required 
by  paragraph  (a)  of  this  AD:  Prior  to  further 
flight,  accomplish  the  actions  specified  in 
paragraph  (b)(1),  (b)(2),  (b)(3),  or  (b)(4)  of  this 
AD,  using  as  guidance  the  following 
procedures  of  the  Boeing  737  Airplane 
Maintenance  Manual,  as  applicable:  Chapter 
27-11-71  (for  Model  737-100,  -200,  -300. 
—400.  and  -500  series  airplanes).  Chapter  27- 
31-101  (for  Model  737-100  and  -200  series 
airplanes),  or  Chapter  27-31-14  (for  Model 
737-300,  -400,  and  -500  series 
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airplanes),  or  equivalent  procedures  in  the 
operator's  FAA-approved  maintenance 
program. 

(1)  Replace  the  PCU  with  a  PCU  with 
cylinder  bores  that  were  manufactured  after 
December  31, 1985,  or  with  a  PCU  with 
cylinder  bores  that  have  been  reworked  using 
the  oversize  method  or  the  steel  sleeve 
method  specified  in  Boeing  Service  Letter 
737-SL-27-30,  dated  April  1.  1985. 

(2)  Replace  the  aileron  or  elevator  PCU 
with  a  PCU  containing  the  letters  "ss"  in  its 
serial  number  or  with  a  PCU  having  a  serial 
number  of  5360A  or  higher. 

(3)  Replace  the  rudder  PCU  with  a  PCU 
containing  the  letters  "ss"  in  its  serial 
number  or  with  a  PCU  having  a  serial 
number  of  1252 A  or  higher. 

(4)  Replace  the  PCU  with  a  PCU  for  which 
paragraph  (a)  of  this  AD  specifies  that  no 
further  action  is  required. 

Spares 

(c)  As  of  June  6,  1997.  no  person  shall 
install  a  manifold  cylinder  bore  containing 
chrome  plating,  or  an  aileron  or  elevator  PCU 
having  P/N  65-44761-( )  that  has  a  manifold 
cylinder  bore  containing  chrome  plating,  or 

a  rudder  PCU  having  P/N  65-44861-( )  that 
has  a  manifold  cylinder  bore  containing 
chrome  plating,  on  any  airplane,  unless  the 
PCU  is  eligible  as  a  replacement  PCU,  as 
specified  in  paragraph  (b)  of  this  AD. 

New  Requirements  of  This  AD 

Inspection 

(d)  Within  5  years  or  15,000  flight  hours 
after  the  effective  date  of  this  AD,  or  at  the 
next  time  the  PCU  is  sent  to  a  repair  facility, 
whichever  occurs  first:  Perform  an  inspection 
of  any  rudder  PCU  having  P/N  65C37052- 

(  )  or  P/N  65C37053-{ ),  except  those  having 
a  serial  number  of  1252A  or  greater  or  having 
a  serial  number  that  contains  "ss,"  to 
determine  if  the  PCU  manifold  has  a 
reworked  or  overhauled  cylinder  bore(s) 
containing  chrome  plating.  Perform  the 
inspection  in  accordance  with  paragraph 
(a)(1),  {a)(2),  or  (a)(3)  of  this  AD. 

Replacement 

(e)  If  any  reworked  or  overhauled  PCU 
manifold  cylinder  bores  containing  chrome 
plating  are  found  to  be  installed  during  the 
inspection  required  by  paragraph  (d)  of  this 
AD:  Prior  to  further  flight,  accomplish  the 
actions  specified  in  paragraph  (e)(1),  (e)(2),  or 
(e)(3)  of  this  AD,  using,  as  guidance, 
procedures  specified  in  Chapter  27-21-91 
Boeing  737  Airplane  Maintenance  Manual 
(for  Model  737-100,  -200,  -300,  ^00,  and 
-500  series  airplanes),  or  equivalent 
procedures  in  the  operator's  FAA-approved 
maintenance  program. 

(1)  Replace  the  PCU  with  a  PCU  with 
cylinder  bores  that  were  manufactured  after 


December  31, 1985,  or  with  a  PCU  with 
cylinder  bores  that  have  been  reworked  using 
the  oversize  method  or  the  steel  sleeve 
method  specified  in  Boeing  Service  Letter 
737-SL-27-30,  dated  April  1,  1985. 

(2)  Replace  the  rudder  PCU  with  a  PCU 
containing  the  letters  "ss"  in  its  serial 
number  or  with  a  PCU  having  a  serial 
number  of  1252A  or  higher. 

(3)  Replace  the  rudder  PCU  with  a  rudder 
PCU  for  which  paragraph  (a)  of  this  AD 
specifier  that  no  further  action  is  required. 

Spares 

(f)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  rudder  PCU  having 
P/N  65C37052-(     )  or  P/N  65C37053-(     ) 
that  has  a  manifold  cylinder  bore  containing 
chrome  plating,  on  any  airplane,  unless  the 
PCU  is  eligible  as  a  replacement  PCU  per 
paragraph  (e)  of  this  AD. 

Alternative  Methods  of  Compliance 

(g)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  for  AD  97-09-14, 
amendment  39-10010,  are  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ftxjm  the  Manager,  Seattle  ACO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  The  PCU  NDT  shall  be  done  in 
accordance  with  Boeing  Service  Letter  737- 
SL-27-120,  dated  January  28,  1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  Suite 
700,  Washington,  DC. 


(j)  This  amendment  becomes  effective  on 
March  9,  2000. 

Issued  in  Renton,  Washington,  on  Januan>' 
24,  2000. 

Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-2085  Filed  2-2-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-NM-381-AD;  Amendment 
39-1 1 541 ;  AD  2000-02-23] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9,  DC-9-80,  and  C- 
9  (Military)  Series  Airplanes,  and  Model 
MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9,  DC-9-80,  and  C- 
9  (military)  series  airplanes,  and  Model 
MD-88  airplanes,  that  requires  a  one- 
time inspection  to  determine  the  type  of 
engine  ignition  switch  installed  in  the 
hinged  forward  overhead  switch  panel, 
and  replacement  of  certain  rotary 
ignition  switches  with  new  design 
rotary  ignition  switches.  This 
amendment  is  prompted  by  reports  of 
smoke  in  the  flight  compartment  during 
engine  ignition  selection.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  an  internal  electrical  short  in 
the  engine  ignition  switch,  which  could 
result  in  smoke  in  the  flight 
compartment. 

DATES:  Effective  March  9,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  9, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
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from  Boeing  (  ommercial  Aircraft 
Group,  Long  Beacli  Division,  3855 
Lakewood  Bo  ilevard.  Long  Beach, 
California  90{  46,  Attention:  Technical 
Publications  Husiness  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  exami  aed  at  the  Federal 
Aviation  Adn  inistration  (FAA), 
Transport  Air  jlane  Directorate,  Rules 
Docket,  1601  .ind  Avenue,  SW., 
Renton,  Wash  ington;  or  at  the  FAA, 
Transport  Air  jlane  Directorate,  Los 
Angeles  Aircr  ift  Certification  Office, 
3960  Paramoi  nt  Boulevard,  Lakewood, 
California;  or  it  the  Office  of  the  Federal 
Register,  800  >Jorth  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  I  ^FORMATION  CONTACT: 
Robert  Baitoo  Aerospace  Engineer, 
Propulsion  Bianch,  ANM-140L,  FAA. 
Transport  Air  ilane  Directorate,  Los 
Angeles  Aircr  ift  Certification  Office, 
3960  Paramoi  nt  Boulevard,  Lakewood, 
California  90: 12-4137;  telephone  (562) 
627-5245;  fax  (562)  627-5210. 

SUPPLEME^^'AIIY  information:  a 
proposal  to  aiiend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  ail  worthiness  directive  (AD) 
that  is  applies  ble  to  certain  McDonnell 
Douglas  Mod(  1  DC-9.  DC-9-80,  and  C- 
9  (military)  series  airplanes,  and  Model 
MD-88  airplanes  was  published  in  the 
Federal  Register  on  July  14,  1999  (64  FR 
37911).  That  i.ction  proposed  to  require 
a  one-time  inj  pection  to  determine  the 
type  of  engin(  ignition  switch  installed 
in  the  hinged  forward  overhead  switch 
panel,  and  re|  lacement  of  certain  rotary 
ignition  switc  lies  with  new  design 
rotary  ignitioi  i  switches. 

Interested  p  ersons  have  been  afforded 
an  opportunil  y  to  participate  in  the 
making  of  thii ;  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  tfte  Proposal 

One  commc  nter  supports  the 
proposed  rule . 

Request  for  Clarification  of  Certain 
Requirement' 

One  comm(  nter  request  that  the  FAA 
clarify  the  ret  uirements  of  paragraph  (a) 
of  the  propos  id  AD.  The  commenter 
states  that  paj  agraph  (a)  of  the  proposed 
AD  requires  t  le  visual  inspection  be 
accomplishec  in  accordance  with 
McDonnell  D  )uglas  Service  Bulletin 
DC9-74-001.  dated  May  23,  1997,  or 
McDonnell  Douglas  Alert  Service 
Bulletin  DC9- -74 AOOl,  Revision  01, 
dated  Octobe  26,  1998.  The  commenter 
notes  that  Sei  vice  Bulletin  DC9-74-001 
addresses  onl  y  the  five  position  ignition 
switches,  wh  sreas  Alert  Service  Bulletin 
DC9-74A001  addresses  both  the  four 


and  five  position  ignition  switches.  The 
commenter  states  that  using  Service 
Bulletin  DC9-74-001  instead  of  Alert 
Service  Bulletin  DC9-74A001  could 
result  in  the  suspect  four  position 
switches  not  being  removed. 

The  FAA  concurs  with  the  commenter 
that  clarification  is  necessary.  Because 
only  the  alert  service  bulletin  provides 
instructions  to  address  both  types  of 
switches,  it  is  the  only  service  bulletin 
referenced  in  the  final  rule  for  that 
purpose.  The  FAA  has  added  a  new 
note  to  clarify  that  inspection  of  the  five 
position  switches  prior  to  the  effective 
date  of  the  AD  in  accordance  with 
McDonnell  Douglas  Service  Bulletin 
DC9-74001,  dated  May  23,  1997,  is 
considered  acceptable  for  compliance 
with  paragraph  (a)  of  this  AD. 

Request  To  Include  Additional  Spares 
A£fected 

One  commenter  requests  that  the  FAA 
clarify  what  spare  parts  are  affected  by 
paragraph  (b)  of  the  proposed  AD.  The 
conunenter  states  that  paragraphs 
(a)(2)(i)  and  (a)(2)(ii)  require  that  both 
four  position  and  five  position  "old" 
style  rotary  ignition  switches  be 
replaced  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  DC9- 
74 AOOl.  However,  the  commenter 
points  out  that  paragraph  (b)  of  the 
proposed  AD  addresses  only  the  four 
position  ignition  switches. 

The  FAA  concurs  with  the 
commenter's  request  that  clarification  is 
necessary.  The  omission  of  the  five 
position  ignition  switches  was  an  error. 
The  FAA  has  revised  paragraph  (b)  of 
the  final  rule  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  biuden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  2,000 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,000  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  inspection  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $60,000,  or  $60  per 
airplane. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-23    McDonnell  Douglas: 

Amendment  39-11541.  Docket  98-NM- 

381-AD. 
Applicability:  Model  DC-9-10,  -20,  -30, 
—40,  and  -50  series  airplanes:  Model  DC-9- 
81  (MD-81),  DC-9-82  (MD-82),  DC-9-83 
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(MD-83),  and  DC-9-87  (MD-87)  series 
airplanes;  Model  MD-88  airplanes;  and  C-9 
(military)  series  airplanes;  as  listed  in 
McDonnell  Douglas  Alert  Service  Bulletin 
DC9-74A001,  Revision  01,  dated  October  26, 
1998;  certificated  in  any  categon.'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  internal  electrical  short  in 
the  engine  ignition  switch,  which  could 
result  in  smoke  in  the  flight  compartment, 
accomplish  the  following: 

Inspection  and  Corrective  Action 

(a)  Within  8  months  after  the  effective  date 
of  this  AD,  visually  inspect  the  engine 
ignition  switch  to  determine  what  type  of 
switch  (rotary  or  toggle)  is  installed  in  the 
hinged  forward  overhead  switch  panel,  in 
accordance  with  McDonnell  Douglas  Ser\'ice 
Bulletin  DC9-74-001,  dated  May  23,  1997.  or 
McDonnell  Douglas  Alert  Service  Bulletin 
DC9-74A001.  Revision  01,  dated  October  26. 
1998. 

Note  2:  Inspection  of  the  five  position 
ignition  switches  prior  the  effective  date  of 
the  AD  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  DC9-74001.  dated 
May*23,  1997.  is  considered  acceptable  for 
compliance  with  paragraph  (a)  of  this  AD. 

(1)  If  the  switch  is  a  toggle  type,  no  further 
action  is  required  bv  this  AD. 

(2)  If  the  switch  is  a  rotary  type,  prior  to 
further  flight,  determine  the  switch  part 
number  in  accordance  with  the  service 
bulletin. 

(i)  If  the  switch  has  part  number  79-2318 
(5D0423-2)  or  79-23.'J5.  no  further  action  is 
required  by  this  AD. 

(ii)  If  the  switch  has  any  part  number  other 
than  that  identified  in  paragraph  (a)(2)(i)  of 
this  AD,  prior  to  further  flight,  replace  the 
engine  ignition  switch  with  a  new  design 
ignition  switch  in  accordance  with  the 
service  bulletin. 

Spares  Affected 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  four  position  rotary 
ignition  type  switch,  part  number  (P/N)  79- 
2081.  69^1966,  or  34064;  or  a  five  position 
rotary  type  ignition  switch,  P/N  79—2055 
(5D0423-1),  69-1967,  53306-033,  or  3600- 
3076:  on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  2 1 . 1 97  and"  2 1 . 1 99  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Service  Biilletin 
DC9-74-001,  dated  May  23,  1997;  or 
McDonnell  Douglas  Alert  Ser\'ice  Bulletin 
DC9-74A001.  Revision  01,  dated  OctSber  26. 
1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division.  3855  Lakewood 
Boulevard.  Long  Beach,  California  90846, 
Attention:  Technical  Publications  Business 
Administration.  Dept.  C1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue. 
SW..  Renton,  Washington;  or  at  the  FAA. 
Transport  Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington. 
DC. 

(f)  This  amendment  becomes  effective  on 
March  9,  2000. 

Issued  in  Renton,  Washington,  on  January 
25.  2000. 
Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
|FR  Doc.  00-2084  Filed  2-2-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-247-AD;  Amendment 
39-11542;  AD  2000-02-24] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300,  A310,  and  A300-600  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300,  A310,  and  A300-600  series 
airplanes,  that  requires  either 
replacement  of  the  spring  rod 
assemblies  of  the  rudder  servo  controls 
with  improved  spring  rod  assemblies:  or 
modification  of  the  existing  spring  rod 
assemblies.  For  certain  airplanes,  this 
amendment  requires  a  one-time  visual 
inspection  to  determine  whether  certain 
parts  of  the  spring  rod  assemblies  of  the 
rudder  servo  controls  are  installed:  and 
corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority'.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  corrosion  of  the  spring  rod 
assemblies  of  the  rudder  servo  controls, 
which  could  result  in  the  jamming  of 
the  rudder  servo  controls  and 
consequent  reduced  controllability  of 
the  airplane. 
DATES:  Effective  March  9.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  9, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax<425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300,  A310,  and  A300-600 
series  airplanes  was  published  in  the 
Federal  Register  on  November  4,  1999 
(64  FR  60138).  That  action  proposed  to 
require  either  replacement  of  the  spring 
rod  assemblies  of  the  rudder  servo 
controls  with  improved  spring  rod 
assemblies:  or  modification  of  the 
existing  spring  rod  assemblies.  For 
certain  airplanes,  that  action  proposed 
to  require  a  one-time  visual  inspection 
to  determine  whether  certain  parts  of 
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Cost  Impact 

The  FAA  es  imates  that  156  airplanes 
of  U.S.  registr '  will  be  affected  bv  this 
AD. 

If  an  operat(  r  elects  to  replace  the 
spring  rod  ass  smblies:  It  will  take 
approximate])  4  work  hours  per 
airplane  to  ac(  omplish  the  replacement, 
at  an  average  1  abor  rate  of  $60  per  work 
hour.  Requiref  parts  will  cost 
approximateh  $3,720  per  airplane. 
Based  on  thesi  i  figures,  the  cost  impact 
of  the  replace]  lent  on  U.S.  operators  is 
estimated  to  b ;  $3,960  per  airplane. 

If  an  operate  r  elects  to  modify  the 
spring  rod  ass  (mblies:  It  will  take 
approximateh  7  work  hours  per 
airplane  to  ac(  omplish  the  modification, 
at  an  average  1  abor  rate  of  $60  per  work 
hour.  Require!   parts  will-cost 


approximately  $294  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
modification  on  U.S.  operators  is 
estimated  to  be  $714  per  airplane. 

If  an  operator  is  required  to 
accomplish  the  one-time  inspection:  It 
will  take  approximately  1  work  hoxu  per 
airplane  to  accomplish  that  inspection, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  inspection  on  U.S. 
operators  is  estimated  to  be  $60  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu'e  if  this  AD 
were  not  adopted. 

Regidatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  vjuious 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Qrder  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
Will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-24    Airbus  Industrie:  Amendment 
39-11542.  Docket  99-NM-247-AD. 

Applicability:  Model  A300,  A3 10,  and 
A300-600  series  airplanes;  certificated  in  any 
category;  except  those  airplanes  on  which 
Airbus  Modification  10438  has  been 
installed,  or  on  which  Airbus  Service 
Bulletin  A300-27-0182.  Revision  2,  A300- 
27-6023.  Revision  2.  or  A300-27-2065. 
Revision  2,  each  dated  June  30,  1999,  has 
been  accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  of  the  spring  rod 
assemblies  of  the  rudder  servo  controls, 
which  could  result  in  the  jamming  of  the 
rudder  servo  controls  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  For  airplanes  on  which  the  spring  rod 
assemblies  of  the  rudder  servo  controls  have 
not  been  modified  in  accordance  with  Airbus 
Service  Bulletin  A300-27-182,  dated  March 
16,  199,5.  or  Revision  1,  dated  November  21, 
1996  (for  Model  A300  series  airplanes); 
A31O-27-2065.  dated  March  16.  1995.  or 
Revision  1,  dated  March  10.  1997  (for  Model 
A310  series  airplanes);  or  A300-27-6023. 
dated  March  16,  1995.  or  Revision  1,  dated 
March  10,  1997  (for  Model  A300-600  series 
airplanes);  as  applicable;  as  of  the  effective 
date  of  this  AD:  Within  1  year  after  the 
effective  date  of  this  AD,  accomplish  the 
actions  specified  in  either  paragraph  (a)(1)  or 
(a)(2)  in  accordance  with  Airbus  Service 
Bulletin  A300-27-182.  Revision  2  (for  Model 
A300  series  airplanes);  or  A310-27-2065, 
Revision  2  (for  Model  A310  series  airplanes); 
or  A300-27-6023,  Revision  2  (for  Model 
A300-600  series  airplanes);  each  dated  June 
30.  1999;  as  applicable. 

(1)  Replace  the  spring  rod  assoniblies  with 
improved  spring  rod  assemblies;  or 
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(2)  Modify  the  existing  spring  rod 
assemblies  and  re-identify  all  modified 
spring  rod  assemblies. 

(b)  For  airplanes  on  which  the  spring  rod 
assemblies  of  the  rudder  servo  controls  have 
been  modified  in  accordance  with  Airbus 
Service  Bulletin  A300-27-182,  dated  March 
16, 1995,  or  Revision  1,  dated  November  21. 
1996  (for  Model  A300  series  airplanes);  or 
A310-27-2065,  dated  March  16. 1995.  or 
Revision  1,  dated  March  10, 1997  (for  Model 
A310  series  airplanes);  or  A300-27-6023, 
dated  March  16,  1995.  or  Revision  1.  dated 
March  10. 1997  (for  Model  A300-600  series 
airplanes);  as  applicable;  as  of  the  effective 
date  of  this  AD:  Within  1  year  after  the 
effective  date  of  this  AD.  perform  a  one-time 
visual  inspection  to  verify  that  all  spring  rod 
assemblies  of  the  rudder  servo  controls  have 
the  same  part  numbers,  in  accordance  with 
Airbus  Service  Bulletin  A300-27-182, 
Revision  2  (for  Model  A300  series  airplanes); 
or  A310-27-2065.  Revision  2  (for  Model 
A310  series  airplanes);  or  A300-27-6023, 
Revision  2  (for  Model  A300-600  series 
airplanes);  each  dated  June  30, 1999;  as 
applicable. 


(1)  If  all  three  spring  rod  assemblies  have 
P/N  A2727086500400.  A2727086500600.  or 
A2727114900000.  no  further  action  is 
required  by  this  AD. 

(2)  If  any  spring  rod  assembly  has  a  P/N 
other  than  P/N  A2727086500400. 
A2727086500600.  or  A27271 14900000,  prior 
to  further  flight,  re-identify  all  spring  rod 
assemblies  to  the  P/N  specified  in  the 
applicable  service  bulletin,  in  accordance 
with  the  applicable  service  bulletin. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  spring 
rod  assembly  having  P/N  A2727086500200. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A300-27-182, 
Revision  2.  dated  June  30.  1999;  Airbus 
Service  Bulletin  A310-27-2065.  Revision  2, 
dated  June  30, 1999;  or  Airbus  Service 
Bulletin  A300-27-6023,  Revision  2.  dated 
June  30. 1999;  as  applicable.  Airbus  Ser\'ice 
Bulletin  A300-27-6023,  Revision  2,  dated 
June  30. 1999,  contains  the  following  list  of 
effective  pages: 


Revision  level  page  No. 


Date  shown  on  page 


Shown  on  page 


1-6,  &-12,  17 
7,  13-16  


2  

Original 


June  30,  1999. 
March  16,  1995. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industfie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  1999- 
240-288(B).  dated  June  30,  1999,  and  1999- 
240-288(B)  Rl,  dated  December  15,  1999. 

(g)  This  amendment  becomes  effective  on 
March  9,  2000. 

Issued  in  Renton,  Washington,  on  January 
25.  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-2083  Filed  2-2-00;  8:45  am] 

BILLING  CODE  4910-13-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MC)082-3048a;  FRL-6531-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  15  Percent  Rate  of  Progress 
Plan  for  the  Baltimore  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  convert  its  conditional 
approval  of  a  revision  to  the  Maryland 
State  Implementation  Plan  (SIP)  to  a  full 
approval.  The  revision  consists  of  the  15 
percent  rate  of  progress  requirements  for 
the  Baltimore  severe  ozone 
nonattainment  area.  EPA  is  also  taking 
direct  final  action  to  approve  revisions 
to  certain  portions  of  the  1990  base  year 
emissions  inventory  of  volatile  organic 
compound  (VOC)  and  nitrogen  oxide 
(NO,)  emissions  for  the  Baltimore 
nonattainment  area.  EPA  is  approving 
these  revisions  in  accordance  with  the 
requirements  of  the  Clean  Air  Act. 


DATES:  This  rule  is  effective  on  March 
20,  2000  vk^ithout  fiulher  notice,  unless 
EPA  receives  adverse  written  comment 
by  March  6,  2000.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold,  Chief, 
Ozone  and  Mobile  Sources  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvcinia 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hoiu's  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
MarA'land  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland.  21224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffney,  (215)  814-2092,  or  by 
e-mail  at  gaffiiey.kristeen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  182(b)  of  Clean  Air  Act  (the 
Act)  requires  states  with  ozone 
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Supplemental  Guidance,"  memorandum 
from  Gay  MacGregor  and  Sally  Shaver 
dated  December  23,  1996. 

3.  Maryland  must  remodel  to 
determine  affirmatively  the  creditable 
reductions  from  reformulated  gasoline 
(RFG)  and  federal  Tier  I  vehicle 
emission  standards  in  accordance  with 
EPA  guidance. 

4.  Maryland  must  submit  a  SIP 
revision  amending  the  15%  Plan  with  a 
determination  using  appropriate 
documentation  methodologies  and 
credit  calculations  that  the  64.2  tons  per 
day  (TPD)  reduction,  supported  through 
creditable  emission  measures  in  the 
submittal,  satisfies  Maryland's  15% 
ROP  requirement  for  the  Baltimore  area. 

In  a  September  4,  1997  letter  to  EPA, 
the  State  committed  to  meet  all  the 
conditions  listed  in  EPA's  rulemaking 
within  12  months  of  final  conditional 
approval.  The  State  of  Maryland 
submitted  a  revised  15%  Plan  for  the 
Baltimore  area  addressing  the 
conditions  on  October  7,  1998. 
Additionally,  today's  action  will 
approve  minor  revisions  to  the  SIP 
approved  1990  base  year  emissions 
inventory  for  NOx  and  VOC  emissions 
that  is  used  as  a  basis  for  demonstrating 
rate  of  progress. 

n.  Summary  of  the  SIP  Revision 

Maryland's  October  7, 1998  submittal 
of  the  revised  15%  Plan  contains  the 
following: 

•  Emissions  projections  or  projected 
growth  in  emissions  during  the  period 
1990-1996. 

•  VOC  emissions  target  level 
calculation  for  1996. 

•  Description  of  control  measures 
used  to  demonstrate  the  15  required 
VOC  reduction. 

•  Revisions  to  the  1990  base  year 
inventory  for  VOC  and  NOx  emissions. 
The  inventory  was  revised  in  part,  in 
response  to  EPA's  first  condition  of  the 
October  9,  1997  conditional  rulemaking. 

III.  Base  Year  Inventory  Revisions 

The  1990  base  year  inventory  is  an 
inventory  of  actual  VOC.  NOx,  and 
carbon  monoxide  emissions  that 


occurred  in  Maryland  in  1990.  This 
inventory  is  the  basis  for  calculating 
futiu-e  years  emissions  growth  and  the 
required  15%  emissions  reduction  to 
demonstrate  rate  of  progress.  EPA  SIP 
approved  Maryland's  state-wide  1990 
base  year  inventory  on  September  27, 
1996  (61  FR  50715).. 

The  October  7,  1998  submittal  of  the 
revised  15%  Plan  for  the  Baltimore 
nonattainment  area  references  revisions 
to  the  1990  base  year  inventory 
submitted  as  a  separate  SIP  revision  to 
EPA  on  December  24,  1997.  The 
December  24, 1997  SIP  revision 
contained  the  Post-1996  Rate  of  Progress 
Plan  for  the  Baltimore  nonattainment 
area.  As  part  of  the  Post-1996  ROP  Plan 
SIP  revision.  Maryland  revised  the  1990 
base  year  inventory  for  both  VOC  and 
NOx  emissions  in  the  Baltimore 
nonattainment  area.  EPA  has  not  yet 
tciken  rulemaking  action  on  Maryland's 
December  24.  1997  Post-1996  ROP  Plan 
submittal.  However,  because  the 
inventory  revisions  submitted  as  part  of 
Post- 1996  ROP  SIP  are  also  the  basis  of 
calculation  for  the  revised  15%  Plan 
target  level,  EPA  will  be  taking  action  in 
today's  rulemaking  on  that  portion  of 
the  December  24,  1997  SIP  revision  as 
it  relates  solely  to  the  1990  base  year 
inventory  revisions  for  NOx  and  VOCs 
in  the  Baltimore  nonattainment  area. 

Maryland  made  several  modifications 
to  the  earlier  emission  estimates  for 
VOCs  and  NOx  for  point,  area  and 
mobile  sources.  These  changes  are  due 
to  improvements  in  inventory 
estimation  techniques,  the  availability 
of  more  accurate  data,  revised  estimates 
of  population  and  employment  and 
other  technical  improvements.  There  are 
no  changes  to  the  biogenic  VOC 
emissions  portion  of  the  inventory  being 
requested  at  this  time.  EPA  is  approving 
the  requested  revisions  to  the  1990  base 
year  inventories  for  the  Baltimore  ozone 
nonattainment  area  that  were  submitted 
as  part  of  Maryland's  December  24,  1997 
SIP  submittal.  Table  1  illustrates  the 
base  year  inventory  revisions  that  will 
be  approved  into  the  Maryland  SIP. 


Table  1.— Revised  1990  Base  Year  Inventory  for  the  Baltimore  Nonattainment  Area 

[Tons  per  day] 


Mobile  sources 
Point  sources  . 
Nonroad  source  ; 
Area  sources 
Biogenic  source  ; 


VOC 
previously 
approved 


131.5 

40.3 

45.2 

127.1 

180.1 


VOC 
revised 


134.2 
42.0 
44.7 

122.4 
180.09 


Change 


(+2.7) 

(+1.7) 

(-.5) 

(-4.7) 

0 


NOx 
previously 
approved 


161.2 

231.3 

71.58 

10.6 

NA 


NOx  revised 


159.5 

223.2 

71.5 

13.7 

NA 


Change 


(-1.7) 

(-8.1) 

(-■t) 

(+3.1) 

NA 
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Table  1.— Revised  1990  Base  Year  Inventory  for  the  Baltimore  Nonattainment  Area— Continued 

[Tons  per  day] 


VOC 
previously 
approved 


VOC 
revised 


Change 


NOx 

previously      NOx  revised  I      Change 
approved     ■ 


Total 


524.2 


523.4 


(-.8) 


474.7 


467.9 


(-6.8) 


IV.  Calculation  of  the  15%  Reduction 
Target 

Section  182(b)  of  the  Act  requires  that 
the  SIP  achieve  a  reduction  of  15%  of 
the  1990  baseline  VOC  emissions 
accounting  for  any  growth  in  emissions 
(i.e,  growth  occurring  between  1990  and 
1996).  EPA  issued  guidance  to  the  states 
to  assist  them  in  calculating  emission 


reductions  necessary  for  demonstrating 
ROP.  To  determine  the  amount  of 
emissions  reductions  necessary  to 
demonstrate  the  15%  ROP  requirement, 
states  must  first  calculate  a  target  level 
of  emissions  for  1996.  The  1996  target 
level  facilitates  planning  for  the  15% 
VOC  reduction.  Maryland  has  based  the 
calculation  of  the  1996  target  level  of 
emissions  on  the  revised  1 990  base  vear 


inventory  established  in  Table  1  above. 
The  15%  emissions  reduction  target 
level  for  the  Baltimore  nonattainment 
area  is  calculated  in  Table  2  below.  EPA 
believes  that  the^VOC  1996  target  level 
of  253.3  tons  per  day  (TPD)  for 
Baltimore  has  been  properly  calculated 
according  to  EPA  guidance  and  is 
approveable. 


Table  2. — Calculation  of  15%  Reduction  Target  Level  for  the  Baltimore  Nonattainment  Area 

[Tons  per  day]  * 

1 — 

1990  Base  Year  Inventory :'.... ; 

ROP  Inventory  (adjusted  to  remove  biogenic  emissions  180.1  TPD)  

Non-Creditable  Reductions  from  FMVCP  and  RVP T 

RACT  "fix-ups"  and  l/M  Corrections  

1990  Adjusted  Base  Year  Inventory  (ROP  base  year— FMVCP/RVP)  

15%  Reduction  Requirement  (0.15  x  adjusted  base  year  inventory)  ;.... 

Emission  reductions  from  FMVCP  and  RVP  from  1996-1999  (delayed  enhanced  l/M  program  adjustment)  

1996  Target  Level  of  Emissions  (Adjusted  base  year  inventory— 15%  reduction— FMVCP/RVP  1996-1999) 

Expected  Emissions  Growth  1990-1996  ; 

Total  Emissions  Reduction  Needed  (15%  reduction  +  growth  +  non-creditable  emissions  from  delayed  l/M)  


523.4 

3433 

(39.7) 

0.0 

303.6 

(45.5) 

(4.8) 

2533 

18.4 

68.7 


V.  Growth  Projections  (1990-1996) 

To  meet  the  ROP  requirements, 
reductions  must  occur  to  both  achieve  a 
15%  reduction  in  1990  emission  levels 
plus  offset  growth  in  emissions  between 
1990-1996.  These  estimates  are  made  by 
projecting  the  1 990  base  year  VOC 
inventory  out  to  1996  considering  only 
the  current  control  strategy.  The 
projected  inventories  must  reflect 
expected  growth  in  activity,  as  well  as 
regulatory  actions  which  will  affect 
emission  levels.  EPA  recommends  that 
emission  projections  for  point  soiuces 
be  based  on  information  obtained 
directly  from  facilities  and/or  permit 
applications.  Area  and  mobile  source 
emission  projections  may  be  developed 
from  inforniation  from  local  planning 
agencies.  In  the  absence  of  source- 
specific  data,  credible  growth  factors 
must  be  developed  from  accurate 
forecasts  of  economic  variables  and  the 
activities  associated  with  the  variables. 
Economic  variables  that  may  be  used  as 
indicators  of  activity  growth  are: 
product  output,  value  added,  earnings, 
and  employment.  Population  can  also 
ser\'e  as  a  surrogate  indicator.  According 
to  EPA  guidance,  economic  data  and 
models  which  provide  acceptable 
growth  factors  for  emission  projections 
include  the  U.S.  Department  of 


Commerce  Bureau  of  Economic 
Analysis  forecasts  for  states  and 
metropolitan  statistical  areas;  the 
Economic  Growth  Analysis  System, 
which  models  economic  growth  and 
estimates  corresponding  increases  in 
emissions-producing  activity;  and  the 
Emissions  Preprocessor  System  for 
urban  airshed  modeling,  which 
produces  spatially  and  temporally 
resolved  emission  inventories  for  input 
into  urban  airshed  models. 

Maryland's  revised  15%  Plan 
submittal  for  the  Baltimore 
nonattainment  area  discusses  how 
Maryland  projected  growth  from  1 990  to 
1996  for  each  emissions  category.  The 
growth  projections  are  based  on  the 
revised  1 990  base  year  inventory 
discussed  earlier  in  this  document.  The 
States  methodology  for  selecting  growth 
factors  and  applying  them  to  the  1990 
base  year  emissions  inventory  to 
estimate  growth  in  emissions  from  1990 
to  1996  is  acceptable  for  all  source 
categories.  Maryland  predicts  VOC 
emissions  will  grow  by  18.4  TPD  from 
1990  to  1996.  Marj'land's  total  VOC 
emissions  growth  projections  are  shown 
in  Table  3  below. 


Table  3.— 1996  Projection  Year 
VOC  Inventory  by  Category, 
Baltimore  Nonattainment  Area 


Inventory  component 

1990 
baseline 
(TPD)     1 

1 

1996  pro- 
jection 
(TPD) 

Point  Source      

42.0 
122.4 
134.2 

44.7 

446 

Area  Source 

126.6 

Mobile  Source 

142.0 

Non-road  Source  

.   48.5 

Total 

343.3 

1 

361.7 

VI.  Evaluation  of  the  States  15%  Plan 
Control  Measures 

The  15%  Plan  for  the  Baltimore  area 
claims  creditable  reductions  of  85.6  TPD 
from  identified  emission  control 
programs.  To  be  creditable,  each  control 
measure  must  meet  the  creditability 
requirements  of  EPA  policy  and  of  the 
Act.  A  measure  is  creditable  if  it  is  real, 
quantifiable,  permanent,  and 
enforceable.  To  be  enforceable  a 
reduction  must  meet  any  one  of  the 
following: 

1.  It  must  result  from  a  rule  in  the 
approved  State  SIP.  or 

2.  It  must  result  from  a  rule 
promulgated  by  EPA,  or 
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several  memoranda 
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federal  rules  in  states  15%  Plans  for  the 
reasons  discussed  below. 

Disapproval  of  the  15%  Plan  because 
these  federal  measures  were  delayed 
and  did  not  achieve  the  required 
reductions  by  November  15.  \9.96  would 
require  the  SIP  to  be  revised  to  make  up 
the  shortfall.  EPA  would  propose 
approval  of  such  a  remedial  measure  if 
the  SIP  would  achieve  the  15%  level  as 
soon  cifter  November  15.  1996  as 
practicable.  EPA  believes  that  Maryland 
had  limited  ability  to  effectuate  the 
reductions  from  these  (or  any  other 
measures  achieving  equivalent 
reductions)  any  more  expeditiously  than 
EPA  was  able  to  promulgate  the  federal 
rules. 

In  the  policy  memo,  "Credit  for  the 
15%  Rate-of-Progress  Plans  for 
Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating 
Rule."  dated  March  22.  1995,  EPA 
provided  guidance  on  the  expected 
reductions  from  the  national  rule — 
allowing  up  to  a  20%  reduction  from 
the  1990  baseline  levels.  The  March  22, 
1995  policy  memo  was  subsequently 
updated  on  March  7,  1996  ('Update  on 
the  Credit  for  the  15%  Rate-of-Progress 
Plans  for  Reductions  from  the 
Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule")  to 
state  that  states  may  still  take  a  20% 
emission  reduction  credit  from  the  AIM 
coatings  rule  in  their  15%  Plans  even 
though  the  rulemaking  has  been  delayed 
beyond  the  November  15,  1996 
implementation  date  specified  in  the 
Act  for  15%  Plan  measures.  In  light  of 
the  significant  delays  EPA  experienced 
in  promulgating  the  AIM  rule,  EPA  has 
continued  to  allow  the  AIM  emission 
reduction  credits  to  count  in  state  15% 
Plans.  EPA  believes  that  although  the 
compliance  date  was  pushed  back  to 
September  1999,  the  emission 
reductions  from  the  national  AIM  rule 
are  still  creditable  in  state  15%  Plans. 
For  the  purposes  of  the  15%  ROP  plan 
calculations  then,  EPA  will  allow 
Maryland  to  take  credit  for  any  of  the 
federal  measures  even  though  the 
emission  reductions  from  these 
measures  did  not  occur  until  after 
November  15,  1996. 

Following  both  EPA's  published 
guidance  and  in  concurrence  with  the 
final  AIM  rule,  Maryland  assumed  a 
20%  reduction  in  VOCs  from  the  AIM 
rule  or  a  5.4  TPD  reduction.  EPA  has 
determined  that  the  5.4  TPD  emission 
reduction  from  AIM  coatings  is 
creditable  toward  the  15%  ROP  Plan 
requirement  for  the  Baltimore 
nonattainment  area. 


3.  Consumer  and  Commercial  Products 
National  Rule 

Section  183(e)  of  the  Act  also  required 
EPA  to  conduct  a  study  of  VOC 
emissions  from  consumer  and 
commercial  products  and  to  compile  a 
regulatory  priority  list.  EPA  is  then 
required  to  regulate  those  categories  that 
account  for  80%  of  the  consumer 
product  emissions  in  ozone 
nonattainment  areas.  Group  I  of  EPA's 
regulator}'  schedule  lists  24  categories  of 
consumer  products  to  be  regulated  by 
national  rule,  including  personal, 
household,  and  automotive  products. 

On  September  11,  1998,  EPA  issued  a 
final  rule  (63  FR  48819)  to  reduce  the 
VOC  content  of  24  categories  of 
household  consumer  products  by  20% 
from  levels  emitted  in  1990. 
Manufacturers  must  meet  the  VOC 
content  limits  by  December  11,  1998  for 
all  products,  except  pesticides  regulated 
under  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act,  which  have  one 
year  to  comply  with  applicable  VOC 
content  limits.  EPA  policy  allows  states 
to  claim  up  to  a  20%  reduction  of  total 
consumer  product  emissions  towards 
the  ROP  requirement. 

For  reasons  discussed  previously 
under  "Architectural  and  Industrial 
Maintenance  (AIM)  Coatings."  EPA  will 
allow  the  states  to  take  credit  for  this 
measure  even  though  emission 
reductions  from  this  measure  did  not 
occur  until  after  November  15.  1996. 
Maryland  claimed  a  20%  reduction  or 
the  equivalent  reduction  of  2.6  TPD 
from  their  1996  projected  uncontrolled 
consumer  and  commercial  products 
emissions  in  the  Baltimore 
nonattainment  area.  EPA  believes  this 
measure  is  creditable  in  Maryland's 
15%  Plan  for  the  Baltimore 
nonattainment  area. 

4.  Autobody  Refinishing 

Maryland  has  adopted  an  autobody 
refinishing  regulation.  COMAR 
26.11.19.23.  "Control  of  VOC  Emissions 
from  Vehicle  Refinishing."  VOC 
emissions  emanate  from  the  evaporation 
of  solvents  used  in  the  coating,  drying 
and  clean-up  process.  Maryland's 
autobody  refinishing  regulation  was 
approved  into  the  SIP  on  August  4. 1997 
(62  FR  41853).  This  state  rule  assumes 
a  45%  reduction  (5.3  TPD)  from  1996 
projected  uncontrolled  autobody 
emissions  in  the  Baltimore  area.  These 
reductions  are  creditable  toward  the 
ROP  requirement. 

5.  Lithographic  Printing 

This  measure  regulates  emissions 
from  formerly  uncontrolled  small 
lithographic  printing  operations,  such  as 
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heatset  web,  non-heatset  web,  non- 
heatset  sheet-fed,  and  newspaper  non- 
heatset  web  operations.  VOCs  are 
emitted  from  the  inks,  fountain 
solutions  and  solvents  used  to  clean  the 
printing  presses.  Maryland's  rule  to 
control  VOC  emissions  from 
lithographic  printing  operations 
(COMAR  26.11.19.11)  was  approved 
into  the  SIP  on  September  2,  1997  (62 
FR  46199).  VOC  emissions  are 
controlled  from  lithographic  printers  by 
limiting  the  allowable  amount  of 
isopropyl  alcohol  in  the  fountain 
solution.  The  0.5  TPD  VOC  emission 
reductions  achieved  through  this 
measure  are  creditable. 

6.  Surface  Cleaning  and  Degreasing 

This  measure  controls  VOC  emissions 
from  surface  cleaning/degreasing 
operations  that  fall  into  the  area  source 
category.  Maryland  amended  existing 
regulations  for  surface  cleaning  devices 
and  operations  to  require  more  stringent 
emission  control  requirements  and 
enlarge  the  field  of  applicable  sources. 
Maryland's  more  stringent  surface 
cleaning  and  degreasing  regulation 
(COMAR  26.11.19.09)  was  approved 
into  the  SIP  on  August  4, 1997  (62  FR 
41853).  Surface  cleaning/degreasing 
operations  impacted  include,  gasoline 
stations,  autobody  paint  shops  and 
machine  shops  that  fall  into  the  area 
source  category.  VOC  emissions  are 
controlled  by  requiring  the 
reformulation  of  cold  degreasers  to 
either  aqueous  solutions  or  low  VOC 
formulations.  Maryland  estimates  that 
this  rule  reduces  VOC  emissions  by 
70%.  Maryland  claims  7.3  TPD 
reduction  in  the  15%  Plan  for  the 
Baltimore  nonattainment  area  from 
surface  cleaning  and  degreasing 
controls.  These  reductions  are  creditable 
toward  the  15%  ROP  requirement. 

7.  Landfill  Emission  Controls 

According  to  Maryland's  revised  15% 
Plan  for  the  Baltimore  area,  this  control 
measure  relies  on  a  federal  rule  to 
regulate  emissions  from  municipal 
landfills.  The  15%  Plan  states  that  "the 
Department  expects  to  promulgate  a 
regulation  requiring  the  use  of  a 
collection  and  control  system  or  energy 
recover}'  system  that  would  control  VOC 
emissions  at  landfills  by  98%." 
However,  neither  a  state  rule  nor  a 
federal  rule  was  promulgated  to  control 
landfill  emissions  by  November  15, 
1996.  Guidelines  for  the  approvability  of 
reductions  credible  for  rate-of-progress 
plans  dictate  that  the  emission 
reductions  be  federally  enforceable. 
Because  there  was  no  federal  program 
nor  any  federally-approved  state 
program  to  require  controls  on 


municipal  landfills  prior  to  November 
15, 1996,  the  emission  reductions 
claimed  through  this  measure  are  not 
creditable  toward  the  15%  ROP  Plan. 
The  0.2  TPD  VOC  emission  reductions 
claimed  for  the  Baltimore 
nonattainment  area  in  the  revised  15% 
Plan  are  not  approvable  for  the  purposes 
of  satisfying  the  15%  Plan  requirements. 

8.  Enhanced  Rule  Compliance 

This  measure  increases  the 
effectiveness  of  existing  regulations  by 
enhancing  rule  compliance  through 
increased  or  enhanced  inspections  and 
other  enforcement  activities.  Maryland 
has  targeted  rule  effectiveness  (RE) 
improvement  at  tank  truck  unloading 
operations  at  gasoline  dispensing 
facilities  and  at  specified  bulk 
terminals.  Specific  measures  that 
Maryland  used  to  enhance  rule 
effectiveness  at  the  targeted  sources 
include  increased  administrative  and 
civil  penalties;  enhanced  monitoring; 
quarterly  reporting  requirements  for 
sources;  workshops;  increased  inspector 
training;  increased  source  inspections 
and  mandatory  follow-up  of  violations. 
Maryland  estimates  that  these 
enhancements  improve  rule 
effectiveness  at  the  affected  soiuce 
categories  to  92%,  or  12%  above  EPA's 
default  RE  value  of  80%.  The  increase 
in  rule  effectiveness  results  in  an 
additional  emission  reduction  benefit  of 
4.5  TPD  in  the  Baltimore  area.  This 
program  is  enforceable  under  the  State's 
Title  V  permit  program.  These 
reductions  are  creditable  toward  ROP  in 
Baltimore. 

9.  State  Air  Toxics 

This  measure  addresses  facilities  that 
are  regulated  under  Maryland's  air 
toxics  program  that  have  achieved  VOC 
reductions  above  and  beyond  current 
federally  enforceable  limits.  In  general, 
Maryland's  air  toxics  regulations  cover 
any  source  required  to  obtain  a  permit 
to  construct  or  an  annually  renewed 
state  permit  to  operate.  Marj'land 
claimed  0.9  TPD  from  state  air  toxics. 
This  measure  is  creditable  and 
enforceable  under  the  State's  Title  V 
permit  program. 

10.  RACT  Controls 

According  to  the  Act.  states  are 
required  to  adopt  reasonably  available 
control  technology  (RACT)  for  specific 
source  categories  covered  by  a  control 
technique  guideline  that  has  been 
published  by  EPA  or  listed  in  the  Act, 
and  for  all  other  major  sources.  RACT 
consists  of  a  variety  of  control 
techniques  that  are  generally  available 
and  cost  effective.  Maryland  is  claiming 
a  total  of  1.7  TPD  from  RACT  controls 


implemented  post-1990  on  four  soiu-ce 
categories:  expandable  polystyrene 
operations,  yeast  production,  bakeries, 
and  screen  printing  operations. 
Maryland's  RACT  regulations  for  each 
of  these  categories  have  been  approved 
into  the  SIP.  EPA  has  determined  the 
1.7  TPD  are  creditable  emission 
reductions  in  the  15%  Plan  for  the 
Baltimore  area.  • 

11.  Seasonal  Open  Burning  Ban 

Maryland  has  amended  COMAR 
26.11.07  to  institute  a  ban  on  open 
burning  during  the  peak  ozone  season  in 
Maryland's  severe  and  serious  ozone 
nonattainment  areas.  Maryland 
considers  the  months  of  Jime,  July,  and 
August  the  peak  ozone  season,  because 
that  is  when  ambient  levels  of  ozone  in 
Maryland  are  usually  the  highest. 
During  the  peak  ozone  season,  the 
practice  of  burning  for  the  disposal  of 
brush  and  yard  waste  as  a  method  of 
land  clearing  will  be  banned  reducing 
VOC  emissions.  During  the  remainder  of 
the  year  (September  1 — May  31), 
Maryland's  existing  open  fire 
regulations  apply.  This  ban  was  adopted 
on  May  1,  1995,  and  effective  on  May 
22, 1995.  EPA  approved  the  ban  on 
open  burning  into  the  Maryland  SIP  on 
January  31,  1997.  The  State  of  Maryland 
estimates  a  3.6  TPD  reduction  in  VOCs 
emissions  from  the  ban  on  open 
burning.  These  reductions  are  creditable 
in  the  15%  Plan. 

B.  Mobile  Source  Controls 

Maryland  used  EPA's  emissions 
model  MOBILESb  to  determine  the 
amount  of  VOC  emission  reductions 
that  will  occur  by  1996  from  all  mobile 
source  control  measures  contained  in 
the  emissions  model.  These  measures, 
each  discussed  briefly  below,  include 
Stage  II  vapor  recovery  systems, 
reformulated  gasoline,  the  enhanced  I/M 
program  and  federal  Tier  1  emission 
standards.  MOBILESb  generates  a  lump 
sum  emission  reduction  total  for  all 
emission  control  programs.  In  the 
Baltimore  nonattainment  area,  the 
combined  VOC  emission  reduction  in 
1996  from  all  mobile  source  controls  is 
53.2  TPD.  Maryland  has  adopted  and 
implemented  all  the  mobile  soiu-ce 
controls  discussed  below  and  where 
necessary,  EPA  has  approved 
Maryl^d's  regulations  into  the  SIP. 
EPA  has  determined  that  Maryland  has 
correctly  estimated  the  emission 
reductions  generated  through  mobile 
source  control  programs  by  using  the 
MOBILESb  emissions  model.  The  53.2 
TPD  VOC  reduction  is  creditable  toward 
the  15%  requirement. 
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difficulties  implementing  the  enhanced 
I/M  program  using  their  original 
enhanced  I/M  protocols,  most  states  did 
not  begin  actually  testing  cars  until  after 
the  Clean  Air  Act  implementation  date. 

In  September  1995,  EPA  finalized 
revisions  to  its  enhanced  I/M  rule 
allowing  states  significant  flexibility  in 
designing  I/M  programs  appropriate  for 
their  needs  (60  FR  48029). 
Subsequently,  Congress  enacted  the 
National  Highway  Systems  Designation 
Act  of  1995  (NHSDA),  which  provided 
states  with  additional  flexibility  in 
determining  the  design  of  enhanced  I/M 
programs.  The  substantial  amount  of 
time  needed  by  states  to  re-design 
enhanced  I/M  programs  in  accordance 
with  the  NHSDA,  to  secure  state 
legislative  approval  where  necessary, 
and  set  up  the  infrastructure  to  perform 
the  testing  program  precluded  states 
that  revised  their  enhanced  I/M 
programs  from  obtaining  emission 
reductions  by  November  15,  1996. 

Given  that  many  states,  including 
Maryland,  rely  heavily  upon  enhanced 
I/M  programs  to  help  achieve  the  15% 
VOC  emissions  reduction,  and  that  the 
NHSDA  and  regulatory  changes 
regarding  enhanced  I/M  programs 
delayed  their  implementation,  EPA 
believes  that  it  was  not  possible  for 
many  states  to  achieve  the  portion  of  the 
15%  reductions  that  are  attributed  to 
I/M  by  November  15,  1996.  Under  these 
circumstances,  disapproval  ofthe  15% 
SIPs  would  serve  no  purpose. 
Consequently,  under  certain 
circumstances,  EPA  proposed  to  allow 
states  that  pursue  re-design  of  enhanced 
I/M  programs  to  receive  emission 
reduction  credit  from  these  programs 
within  their  15%  Plans,  even  though  the 
emissions  reductions  from  the  I/M 
program  will  occur  after  November  15, 
1996.  The  provisions  for  crediting 
reductions  for  enhanced  I/M  programs 
is  contained  in  two  EPA  policy 
memoranda:  "Date  by  which  States 
Need  to  Achieve  all  the  Reductions 
Needed  for  the  15  Percent  Plan  from 
I/M  and  Guidance  for  Recalculation," 
note  from  John  Seitz  and  Margo  Oge, 


dated  August  13,  1996.  and  "Modeling 
15  Percent  VOC  Reductions  from  I/M  in 
1999 — Supplemental  Guidance," 
memorandum  from  Gay  MacGregor  and 
Sally  Shaver,  dated  December  23,  1996. 
For  the  purposes  of  15%  Plan 
calculations  then,  EPA  will  allow 
Maryland  to  take  credit  for  the 
enhanced  I/M  program  even  though  the 
emission  reductions  from  this  program 
did  not  occur  until  after  November  15, 
1996. 

In  the  case  of  the  Baltimore 
nonattainment  area,  Maryland's  15% 
Plan  SIP  takes  credit  for  the  amount  of 
reductions  achieved  by  I/M  through 
November  1999.  Maryland's  enhanced 
I/M  program  is  a  bieruiial  program  that 
meets  the  performance  standards 
attributable  to  a  "high  enhanced" 
program.  Maryland  began  testing  cars 
under  the  enhanced  program  in  October 
1997.  But  because  Maryland's  program 
is  biennial  it  will  take  two  years  to 
complete  one  full  cycle  of  testing.  EPA 
guidance  allows  states  to  assume  credit 
from  the  enhanced  I/M  program  through 
1999  in  the  15%  Plan  SIPs  (see 
"Modelling  15  Percent  VOC  Reductions 
from  I/M  in  1999 — Supplemental 
Guidance",  memorandum  from  Gay 
MacGregor  and  Sally  Shaver,  dated 
December  23,  1996.)  EPA  converted  its 
conditional  approval  of  Marylemd's 
enhanced  I/M  program  to  a  full  approval 
on  October  29, 1999  (64  FR  58340). 

4.  Tier  I  New  Vehicle  Standards 

The  Act  required  EPA  to  issue  Federal 
Motor  Vehicle  Control  Program  (Tier  I) 
standards  for  new  motor  vehicles.  The 
Tier  I  standards  include  exhaust 
("tailpipe")  emission  standards  and 
better  evaporative  emission  controls 
demonstrated  through  new  federal 
evaporative  test  procedures.  EPA 
promulgated  the  Tier  I  standards  on 
June  5,  1991  (56  FR  25724).  These  Tier 
I  standards  were  phased  in  beginning 
with  model  year  1994  vehicles  and  is  a 
federally  enforceable  program.  On 
average,  Tier  I  cars  will  emit  0.077  fewer 
grams  of  VOCs  per  mile  than  older  cars. 


Table  4.— Summary  of  Control  Measures  in  the  15%  Plan  for  the  Baltimore  Ozone  Nonattainment  Area 


Control  measure 
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(TPD) 


SIP  approved  by  EPA 
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15% 


Products 
P  oduction 


Graphic  Arts 
RACT— Polystyrene 
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RACT— Screen 
Surface  Cleanim 
Autobody  Refini^hing 
Landfill  Controls 
Enhanced  Rule  tompliarKe 


'rinting  

I  l/Degreasing 


0.5 
0.1 
0.5 
0.6 
0.5 
7.3 
5.3 


4.5 


SIP  approved  September  2,  1997  [62  FR  46199] 
SIP  approved  October  15,  1997  [62  FR  53544]  .. 
SIP  approved  October  15.  1997  [62  FR  53544]  .. 
SIP  approved  October  15,  1997  [62  FR  53544)  .. 
SIP  approved  October  15,  1997  [62  FR  53544]  .. 

SIP  approved  August  4,  1997  [62  FR  41853]  

SIP  approved  August  4,  1997  [62  FR  41853) 

Implemented  through  Title  V  permits  


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
No. 
Yes. 
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Table  4.— Summary  of  Control  Measures  in  the  1 5%  Plan  for  the  Baltimore  Ozone  Nonattainment  Area— 

Continued 


Control  measure 

VOC  re- 
ductions 
(TPD) 

SIP  approved  by  EPA 

Cred- 
itable for 

15% 

State  Air  Toxics  

0.9 

3.6 
5.4 
2.6 
0.4 

53.2 
85.4 

Implemented  through  Title  V  permits 

Yes 

Open  Burning  Ban 

SIP  approved  January  31,  1997 

Yes 

AIM  Coatings  

Federal  rule .- 

Yes. 

Consumer  &  Commercial  Products 

Federal  rule 

Yes 

Federal  Air  Toxics  

Federal  rules — MACT  standards  for  Coke  Ovens  and  Ben- 

Yes 

Mobile  Source  Controls 

zene  NESHAP. 
RFG — Federal  rule 

Yes 

rfg 

Enhanced  l/M 

Stage  2 

Tier  1  Tier  1  standards 

Total  Creditable  Emission  Reductions  

Enhanced    l/M— SIP    approved    October    29,    1999    [64 

58340] 
Stage  2— SIP  approved  6/9/94. 
Tier  1— Federal  Rule. 

Yes. 

VII.  Remedying  the  Conditions  for  Full 
Approval 

The  conditions  established  for  hill 
approval  of  the  Baltimore  area  15%  Plan 
were  established  in  EPA's  final 
conditional  rulemaking  on  October  9, 
1997  (62  FR  52661).  Each  of  these 
conditions  are  discussed  below.  In 
response  to  the  conditional  rulemaking, 
Maryland  submitted  a  revised  15%  Plan 
for  the  Baltimore  nonattainment  area. 
All  of  the  conditions  have  been  satisfied 
in  Maryland's  revised  submittal,  and 
therefore,  EPA  is  approving  Maryland's 
October  7,  1998  15%  Plan  submittal  for 
the  Baltimore  nonattainment  area. 
Conditions  of  the  October  9,  1997 
rulemaking: 

1.  Maryland's  15%  plan  calculations 
must  reflect  the  EPA  approved  1990 
base  year  emissions  inventory. 

Remedy:  Maryland  has  revised  the 
1990  base  year  emissions  inventory  for 
the  nonattainment  area.  The  revised 
inventory  is  used  as  a  basis  for 
calculating  the  15%  target  level 
according  to  EPA  guidance.  As  part  of 
today's  rulemaking,  EPA  is  also 
approving  revisions  to  the  base  year 
inventory  submitted  by  Maryland  and 
therefore,  this  condition  has  been 
satisfied. 

2.  Maryland  must  meet  the  conditions 
listed  in  the  October  31,  1996 
conditional  I/M  rulemaking  notice, 
including  remodeling  the  reductions 
associated  with  I/M  following  EPA 
guidance. 

Remedy:  Maryland  met  all  the 
conditions  of  EPA's  October  31,  1996 
conditional  rulemaking  on  Maryland's 
enhanced  I/M  program.  EPA  fully 
approved  the  enhanced  I/M  program 
into  the  Maryland  SIP  en  October  29, 
1999  (64  FR  58340).  Additionally, 
Maryland  has  remodeled  the  creditable 
emission  reductions  following  EPA 
guidance  documents  and  using  EPA's 


MOBILESb  emissions  model.  This 
condition  has  been  satisfied. 

3.  Maryland  must  remodel  to 
determine  affirmatively  the  creditable 
reductions  from  RFG  and  Tier  1  in 
accordance  with  EPA  guidance. 

Remedy:  Marj'land  has  remodeled  all 
mobile  source  emission  control 
programs,  including  RFG  and  Tier  1 
following  EPA  guidance  documents  and 
using  EPA's  M0BILE5b  emissions 
model.  This  condition  has  been 
satisfied. 

4.  Maryland  must  submit  a  SIP 
revision  amending  the  15%  plan  with  a 
determination  using  appropriate 
documentation  methodologies  and 
credit  calculations  that  satisfies 
Maryland's  15%  ROP  requirement. 

flemedy;  Maryland's  revised  15% 
Plan  submittal  contains  adequate 
documentation  on  VOC  control 
measures  to  demonstrate  the  15% 
reduction.  All  of  the  measures,  except 
controls  on  landfills,  have  been  adopted 
and  implemented  by  the  State  and, 
where  necessary,  approved  into  the 
Maryland  SIP.  As  documented  in  Table 
2,  "Calculation  of  15%  Reduction  Target 
Level",  to  satisfy  the  15%  reduction 
target  plus  offset  emissions  growth 
during  the  period  1990-1996.  Maryland 
must  demonstrate  a  total  reduction  68.7 
TPD  in  VOC  emissions.  The  control 
measures  described  in  Maryland's  15% 
Plan  produce  85.4  TPD  in  creditable 
VOC  emission  reductions,  far  more  than 
the  amount  needed.  Therefore, 
Maryland's  plan  satisfies  the 
requirements  of  section  182(b)(1)  of  the 
Act  and  is  approvable.  This  condition 
has  also  been  satisfied. 

A  more  detailed  description  of  the 
state  submittal  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Document  (TSE>t  prepared  in  support  of 
this  rulemaking  action.  A  copy  of  the 
TSD  is  available,  upon  request,  from  the 


EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  March  20,  2000  without 
further  notice  unless  EPA  receives 
adverse  comment  by  March  6,  2000.  If 
EPA  receives  adverse  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

VIII.  Final  Action 

EPA  is  converting  its  conditional 
approval  of  the  15%  Plan  for  the 
Baltimore  area  to  a  full  approval  based 
upon  Maryland's  October  7,  1998  SIP 
revision  of  the  15%  Plan  for  the 
Baltimore  area.  EPA  is  also  approving 
revisions  to  the  1990  base  year 
emissions  inventory  for  the  Baltimore 
nonattainment  area  submitted  on 
December  24,  1997  as  part  of  the  Post- 
1996  Rate  of  Progress  Plan  for  the 
Baltimore  and  Cecil  County 
nonattainment  areas. 

IX.  Administrative  Requirements 

A.  General  Requirements  ■ 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
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General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  convert  the  conditional 
approval  of  the  15%  ROP  Plan  for  the 
Baltimore  nonattainment  area  to  a  full 
approval  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  3,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Nitrogen  dioxide.  Ozone. 

Dated:  January  14.  2000. 
Bradley  M.  Campbell, 
Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  V — Maryland 

§52.1072    [Amended] 

2.  In  section  52.1072,  paragraph  (c)  is 
reserved. 

3.  Section  52.1075  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  52.1 075    1 990  t>ase  year  emission 
Inventory. 

*         *         *         *    ■"     * 

(g)  EPA  approves  revisions  to  the 
Maryland  State  Implementation  Plan 
amending  the  1990  base  year  emission 
inventories  for  the  Baltimore  ozone 
nonattainment  area,  submitted  by  the 
Secretary  of  Maryland  Department  of 
the  Environment  on  December  24,  1997. 
This  submittal  consists  of  amendments 
to  the  1990  base  year  point,  area, 
highway  mobile  and  non-road  mobile 
source  emission  inventories  for  volatile 
organic  compounds  and  nitrogen  oxides 
in  the  Baltimore  ozone  nonattainment 
area. 

4.  Section  52.1076  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§52.1076    Control  strategies:  ozone. 

***** 

(c)  EPA  approves  as  a  revision  to  the 
Maryland  State  Implementation  Plan, 
the  15  Percent  Rate  of  Progress  Plan  for 
the  Baltimore  ozone  nonattainment  area, 
submitted  by  the  Secretary  of  Maryland 
Department  of  the  Environment  on 
October  7,  1998. 

[FR  Doc.  00-2175  Filed  2-2-00;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD059-3049a;  FRL-6530-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland,  Post-1996  Rate  of  Progress 
Plan  for  Cecil  County  and  Revisions  to 
the  1990  Base  Year  Emissions 
Inventory 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  takimg  direct  final 
action  on  revisions  to  the  State  of 
Maryland  State  Implementation  Plan 
(SIP).  This  revision  establishes  the  three 
percent  per  year  emission  reduction 
rate-of-progress  requirement  for  the 
period  from  1996  through  1999  for  the 
Maryland  portion  of  the  Philadelphia- 
Wilmington-Trenton  ozone 
nonattainment  area,  namely  Cecil 
County,  Maryland.  EPA  is  also 
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approving  revisions  to  the  1990  base 
year  inventory  of  ozone  precursor 
emissions  submitted  by  the  State  of 
Maryland  for  Cecil  County.  EPA  is 
approving  these  revisions  to  the 
Maryland  SIP  in  accordance  with  the 
requirements  of  the  Clean  Air  Act. 
DATES:  This  rule  is  effective  on  April  3, 
2000  without  further  notice,  unless  EPA 
receives  adverse  written  comment  by 
March  6,  2000.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  coroments  may  be 
mailed  to  David  L.  Arnold,  Chief,  Ozone 
and  Mobile  Sources  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103  and 
the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland,  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffney,  (215)  814-2092.  Or  by 
e-mail  at  gaffney.kristeen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Cecil  Coimty,  Maryland  is  part  of  the 
Philadelphia-Wilmington-Trenton 
severe  ozone  nonattainment  area.  The 
Clean  Air  Act  requires  states  with  severe 
ozone  nonattainment  areas  to  develop 
plans  to  reduce  emissions  of  volatile 
organic  compounds  (VOCs)  from  a  1990 
baseline  by  three  percent  per  year 
averaged  over  each  consecutive  three 
year  period  through  the  area's 
attainment  date.  This  is  known  as  the 
rate-of-progress  (ROP)  requirement.  The 
first  round  of  required  R(DP  reductions 
cover  the  period  1990-1996  and  is 
commonly  knovyra  as  the  15%  ROP  plan. 
The  second  round  of  required  VOC 
reductions  is  commonly  known  as  the 
Post- 1996  ROP  plan  because  it  covers 
the  three  year  time  period  from  1996- 
1999.  The  Post-1996  ROP  plan,  was  due 
by  November  15,  1994  and  the 


reductions  were  to  be  achieved  by 
November  15, 1999.  The  Clean  Air  Act 
also  allows  for  the  substitution  of 
emission  reductions  of  nitrogen  oxides 
(NOx)  occurring  after  1990  for  the  Post- 
1996  VOC  rate-of-progress  requirements. 
To  qualify  for  SIP  credit  under  rate  of 
progress  plans,  emission  reduction 
measures,  whether  mandatory  under  the 
Act  or  adopted  at  the  state's  discretion, 
must  ensiu-e  real,  permanent,  and 
enforceable  emissions  reductions. 

On  March  2,  1995.  Assistant 
Administrator  for  Air  and  Radiation, 
Mary  D.  Nichols,  issued  a  policy 
memorandmn  providing  guidance  to  the 
states  on  an  alternative  approach  for 
meeting  the  attainment  demonstration 
and  rate-of-progress  requirements  of  the 
Clean  Air  Act.  The  policy  memorandum 
established  a  phased  approach  for  the 
submittal  of  the  attainment 
demonstration.  Under  the  first  phase, 
states  were  to  submit  a  plan  with 
specific  control  measm-es,  including  a 
plan  to  show  at  least  a  9%  ROP 
reduction  by  1999;  interim  assumptions 
or  modeling  about  ozone  transport;  and 
enforceable  commitments  to:  (1) 
Participate  in  a  consultative  process  to 
address  regional  transport,  (2)  adopt 
additional  control  measures  as 
necessary  to  attain  the  ozone  national 
ambient  air  quahty  standard,  and  (3)     i 
identify  any  reductions  that  are  needed 
from  upwind  areas  for  the  area  to  meet 
the  ozone  stcmdard. 

On  December  24,  1997,  the  Maryland 
Department  of  Enviroiunent  (MDE) 
submitted  a  SIP  for  the  Phase  1 
attainment  plans  for  the  Baltimore 
nonattainment  area  and  Cecil  County. 
Maryland's  Phase  1  attainment  plan 
submittal  contained  the  Post- 1996  ROP 
requirements;  revisions  to  the  1990  base 
year  inventories  for  the  Baltimore 
nonattainment  area  and  Cecil  County; 
revisions  to  the  15%  ROP  plans  for 
Baltimore  and  Cecil  County;  and 
enforceable  commitments  to  address  the 
first  phase  of  the  attainment  plan  as 
discussed  above.  This  rulemaking  only 
addresses  the  Post-1996  ROP  plan  and 
1990  base  year  inventory  revisions  for 
the  Maryland  portion  of  the 
Philadeiphia-Wilmington-Trenton 
ozone  nonattainment  area,  namely  Cecil 
County,  Maryland. 


On  August  17, 1998,  MDE  submitted 
additional  information  and  revised 
mobile  emissions  modeling  for  the 
December  24,  1997  Post-1996  ROP 
submittal.  The  revised  information  was 
included  in  Maryland's  Phase  II 
attainment  plan  for  the  Baltimore 
nonattainment  area  and  Cecil  County. 
Specifically,  the  August  17,  1998 
submittal  requested  that  the  chapter  on 
conformity,  including  mobile  source 
emission  budgets,  and  Appendix  E, 
including  the  target  levels,  emission 
estimates,  projection  year  estimates  and 
reduction  credit  estimates  contained  in 
the  original  Phase  1  plan  be  replaced  by 
the  information  contained  in  the  August 
17, 1998  Phase  2  attainment  plan 
submittal.  For  this  rulemaking  action, 
EPA  has  evaluated  the  portions  of 
Maryland's  August  17,  1998  submittal 
that  relate  to  revisions  to  the  Post-1996 
ROP  plan  for  the  Maryland  portion  of 
the  Philadelphia-Wilmington-Trenton 
ozone  nonattainment  area,  namely  Cecil 
County,  Maryland. 

n.  Base  Year  Inventory  Revisions 

Maryland  submitted  the  original  1990 
base  year  emissions  inventory  for  Cecil 
County  as  a  SIP  revision  on  March  21, 
1994.  EPA  approved  the  base  year 
inventory  into  the  SIP  on  September  27, 
1996  (61  FR  50715).  As  part  of  the  Phase 
1  attainment  plan  submittal  of 
December  24,  1997,  Maryland  is 
revising  certain  portions  of  the  1990 
base  year  inventory  because  of 
refinements,  such  as  updated 
information  on  point  source  emissions, 
and  to  correct  certain  errors  in  the 
inventory  found  while  auditing  the 
inventory  in  preparation  for  the 
attainment  demonstration  modeling. 

EPA  is  approving  the  revisions  to  the 
1990  base  year  inventory  for  the  Cecil 
County.  Table  1  below  illustrates  the 
inventory  revisions  that  will  be 
approved  into  the  Maryland  SIP.  A  more 
detailed  description  of  the  changes  to 
Maryland's  base  year  inventories  and 
EPA's  evaluation  are  included  in  the 
technical  support  document  (TSD) 
prepared  in  support  of  this  rulemaking 
action.  A  copy  of  the  TSD  is  available, 
upon  request,  from  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section  of 
this  document. 


Table  1  .—Revised  Base  Year  Inventory  for  Cecil  County  in  Tons/Day 


VOC  previously 
approved 

VOC  revised 

Change 

NOx 

previously 
approved 

NOx  revised 

Change 

Mobile  Sources  

7.2 

.55 
2.02 
9.23 

7.2 

.6 

2.0 

8.7 

0 

0 

(+.02) 

(-.52) 

9.3 
0 

2.5 
1.1 

9.3 
0 

2.6 
1.8 

0 

Point  Sources 

0 

Non-road  Sources  _ 

(+.1) 
(+.7) 

Area  sources 
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Table  1  .—Revised  Base  Year  Inventory  for  Cecil  County  in  Tons/Day— Continued 


VOC  previously 
approved 


VOC  revised 


Change 


NOx 
previously 
approved 


NOv  revised 


Change 


Biogenic  Sources 
Total  


32.96 


32.96 


NA 


NA 


NA 


51.96 


51.46 


(-.5) 


12.9 


13.7 


(+.8) 


III.  Post-1996 
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emission  reductions,  then  a  target  level 
of  emissions  demonstrating  a 
representative  combined  9%  emission 
reduction  in  VOC  and  NOx  emissions 
must  be  developed  for  the  year  1999. 
MDE  has  established  1999  target  levels 
for  both  VOC  and  NOx  emissions  for 
Cecil  County.  However,  the  rate-of- 
progress  control  scenario  for  Cecil 
County  is  based  on  a  9%  VOC  and  a  0% 
NOx  reduction  strategy.  Because  enough 
VOC  emission  reductions  exist  to 
demonstrate  the  full  9%  reduction, 
Maryland  assumed  no  NOx  emission 
reductions  to  demonstrate  rate-of- 
progress.  Any  NOx  emission  reductions 
associated  with  Maryland's  control 
strategies  are  considered  surplus  for  the 
purposes  of  demonstrating  rate-of- 
progress  for  1999. 


To  calculate  the  target  level  of 
emissions,  the  percentage  of  required 
emission  reductions  is  subtracted  from 
the  previously  established  ROP  target 
level,  which  in  this  case  would  be  the 
15%  ROP  plan.  For  VOCs,  the  1999  rate- 
of-progress  VOC  target  level  is  based  on 
the  1996  VOC  target  level  calculated  in 
the  15%  ROP  plan.  EPA  approved  the 
1996  VOC  target  level  for  Cecil  County 
(14.1  tons  per  day  or  TPD)  when  it 
approved  the  Cecil  County  15%  ROP 
plan  on  July  29, 1997  (62  FR  40457).  For 
NOx,  there  is  no  previously  established 
ROP  target  level,  so  the  1999  target  level 
is  calculated  from  the  1990  base  year 
inventory.  The  target  level  calculations 
for  Cecil  County  for  the  year  1999  are 
taken  from  the  August  17,  1998  Phase  2 
attainment  plan  SIP  submittal  and  are 
presented  below. 
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13.7 
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0.0 
12.0 
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1999  NOx  Target  Level 


Tons 


Day 


12.0 


1  The  1990  adjusted  base  year  inventory  excludes  from  ttie  baseline  the  emissions  that  would  be  eliminated  by  the  Federal  Motor  Vehicle  Con- 
trol Program  (FMVCP)  and  Reid  Vapor  Pressure  (RVP)  regulations  promulgated  prior  to  enactment  of  the  1990  Clean  Air  Act  amendments. 


Maryland  has  correctly  calculated  the 
1999  target  level  of  emissions  for  Cecil 
County  following  EPA's  guidance. 

B.  Growth  Projections 

In  addition  to  achieving  a  9% 
reduction  in  existing  emissions,  the 
state's  control  strategy  must  also  offset 
any  new  emissions  growth  projected  to 
occur  between  1996  and  1999. 
Therefore,  states  must  project  their 
emission  inventories  to  estimate 
emissions  growth  between  1996  and 
1999  (the  ROP  year  for  the  Post-1996 
plan).  The  projected  inventories  must 
reflect  expected  grovirth  in  activity,  as 
well  as  regulatory  actions  which  will 
affect  emission  levels. 

EPA  guidance  on  projecting  emissions 
growrth  suggests  that  emission 
projections  for  point  sources  can  be 
based  on  information  obtained  directly 
from  facilities  and/or  permit 
applications.  Area  and  mobile  source 
emission  projections  may  be  developed 
from  information  from  local  planning 
agencies.  In  the  absence  of  source- 
specific  data,  credible  growth  factors 
must  be  developed  from  accurate 
forecasts  of  economic  variables  and  the 
activities  associated  with  the  variables. 
Economic  variables  that  may  be  used  as 
indicators  of  activity  growth  are: 
product  output,  value  added,  earnings, 
and  employment.  Population  can  also 
serve  as  a  surrogate  indicator. 

Economic  data  and  models  which 
provide  acceptable  growth  factors  for 
emission  projections  include  the  U.S. 
Department  of  Commerce  Bureau  of 


Economic  Analysis  (BEA)  forecasts  for 
states  and  metropolitan  statistical  areas: 
the  Economic  Growrth  Analysis  System 
(E-GAS),  which  models  economic 
growth  and  estimates  corresponding 
increases  in  emissions-producing 
activity;  and  the  Emissions  Preprocessor 
System  for  urban  airshed  modeling, 
which  produces  spatially  and 
temporally  resolved  emission 
inventories  for  input  into  urban  airshed 
models. 

1 .  Point  Source  Growth 

Cecil  County  is  nual  in  nature,  lacks 
a  base  of  heavy  industry  and  has  no 
existing  major  point  sources  of  NOx. 
Therefore,  Maryland  predicts  no  growth 
in  either  VOC  or  NOx  point  source 
emissions  between  1996  and  1999. 

2.  Area  Source  Growth 

Growth  factors  from  the  BEA  were 
used  for  area  sources.  Maryland  chose 
BEA  over  E-GAS  for  area  source  growth 
estimates,  because  two  area  source 
categories,  consumer  and  commercial 
products  and  new  motor  vehicle 
refmishing  were  projected  by  E-GAS  to 
decrease  over  the  next  ten  years  due  to 
a  predicted  population  decrease. 
Because  this  directly  contradicts 
industry  projections  and  Maryland's 
expectations,  E-GAS  was  not  used  for 
area  source  predictions.  The  use  of  BEA 
or  E-GAS  is  acceptable. 

3.  Mobile  Source  Growth 

Mobile  source  growth  in  Cecil  County 
is  based  on  vehicle  miles  traveled 


(VMT)  trends  from  1986-1991.  The 
1990  base  year  inventory  for  Cecil 
County  was  based  on  Highway     _^ 
Performance  Monitoring  System  data 
because  the  county  is  not  part  of  an 
urban  transportation  network.  The 
Maryland  Department  of  Transportation 
and  the  Wilmington  Area  Planning 
Council  have  developed  a  link-based 
transportation  modeling  technique  to 
provide  a  detailed  analysis  of  travel 
patterns  in  the  Cecil  County- 
Wilmington  area.  Mobile  source 
emissions  estimates  and  VOC  target 
levels  for  1 999  were  developed  using 
the  link-based  travel  estimates.  This  is 
an  acceptable  approach. 

4.  Non-Road  Mobile  Soiu-ce  Growth 

Maryland  used  E-GAS  growth  factors 
for  determining  future  emissions  of  non- 
road  sources.  These  inventories  were 
estimated  as  a  product  of  equipment 
population,  activity  rates  and  emission 
factors.  Population  and  value  added 
were  also  used  as  surrogate  indicators 
where  appropriate.  Emissions  were 
projected  by  multiplying  1990 
emissions  by  the  E-GAS  grov\'th  factor. 

Mar\'land  has  used  appropriate 
methodology  to  project  emissions 
growth  in  all  source  categories.  The 
growth  estimates  are  approvable.  The 
projection  year  inventories  for  1999  for 
Cecil  County  are  shown  in  Table  2 
below.  Total  1 999  growth  projections  for 
VOCs  are  2.9  TPD  and  3.4  TPD  for  NOx. 


Table  2.— Projection  Year  (Uncontrolled)  Inventories  for  Cecil  County  (Tons/Day) 

Source  category 

1990  VOC 
baseline 

1999  VOC             1990  NOx 
projected              baseline 

1999  NOx 
projected 

Point 

0.6 
7.2 
2.0 
8.7 

-      0.6 
9.5 
2.3 
9.0 

0 

9.3 
2.6 
1.8  1 

0 

Mobile  

Non-road  

12.4 
28 

Area  

1.9 

Total  .... 

18.5 

21.4  j                      13.7  1 

17.1 

C.  Evaluation  of  Control  Measures 

The  purpose  of  the  Post- 1996  ROP 
plan  is  to  demonstrate  how  the  State  has 
reduced  emissions  3%  per  year  between 
the  years  1996  and  1999,  for  a  9%  total 
reduction.  In  general,  reductions  toward 
ROP  requirements  are  creditable 
provided  the  control  measures  occurred 
after  1990  and  before  November  15, 
1999  and  are  real,  permanent, 
quantifiable  and  federally  enforceable. 


A  short  description  of  each  of  the 
control  measures  implemented  by 
Maryland  follows. 

1.  Stationary  Source  Controls 

a.  Seasonal  Open  Burning  Ban.  On 
May  1. 1995,  Maryland  instituted  a  ban 
on  open  burning  during  the  peak  ozone 
season  in  Maryland's  severe  and  serious 
ozone  nonattainment  areas.  Maryland 
considers  the  months  of  June,  July,  and 


August  the  peak  ozone  season,  because 
that  is  when  ambient  levels  of  ozone  in 
Maryland  are  usually  the  highest. 
During  the  peak  ozone  season,  the 
practice  of  burning  for  the  disposal  of 
brush  and  yard  waste  as  a  method  of 
land  clearing  has  been  banned.  This  ban 
on  open  burning  reduces  both  VOC  and 
NOx  emissions.  EPA  approved 
Maryland's  open  burning  ban  (COMAR 
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primers,  and  traffic  paints. 
Manufacturers  and  importers  are 
required  to  comply  with  requirements 
by  September  1999.  States  are  allowed 
to  assume  a  20%  reduction  in  VOCs 
from  1990  emission  levels  in  their  ROP 
plans.  Maryland  claimed  a  20% 
reduction  in  VOC  emissions  in  Cecil 
County  or  0.2  TPD.  These  emission 
reductions  are  creditable  in  the  Post- 
1996  ROP  plan. 

/.  Surface  Cleaning  and  Degreasing. 
This  measure  strengthens  an  existing 
Maryland  regulation  for  surface  cleaning 
(also  called  cold  cleaning  and 
degreasing)  devices  and  operations  to 
require  more  stringent  emission  control 
requirements  and  enlarges  the  field  of 
applicable  sources.  This  regulation 
controls  VOC  emissions  from  surface 
cleaning/degreasing  operations,  such  as 
gasoline  stations,  autobody  paint  shops 
and  machine  shops  that  fall  into  the 
area  source  category.  Maryland's  surface 
cleaning  and  degreasing  regulation 
(COMAR  26.11.19.09)  was  approved 
into  the  SIP  on  August  4.  1997  (62  FR 
41853).  In  Cecil  County,  0.2  TPD  VOC 
emission  reductions  achieved  through 
this  measure  are  creditable. 

2.  Mobile  Source  Controls 

a.  Federal  Motor  Vehicle  Control 
Program — Tier  I.  The  Clean  Air  Act 
required  EPA  to  issue  federal  emission 
standards  for  new  motor  vehicles.  The 
Tier  I  motor  vehicle  standards  were 
promulgated  on  June  5.  1991  (56  FR 
25724)  and  include  exhaust  ("tailpipe") 
emission  standards  and  better 
evaporative  emission  controls 
demonstrated  through  new  federal 
evaporative  test  procedures.  Both  VOC 
and  NOx  emissions  from  passenger 
vehicles  and  light-duty  trucks  are 
reduced  as  a  result  of  these  standards. 
Tier  I  standards  were  phased  in 
beginning  with  model  year  1994 
vehicles.  Emission  reductions 
associated  with  Tier  1  standards  can  be 
determined  through  use  of  EPA's  mobile 
emissions  model,  MOBILE5b.  The 
following  emission  reductions  from  Tier 
1  standards  are  creditable  through  1999 
in  Cecil  County:  VOCs  0.2  TPD  and  NOx 
0.8  TPD. 

b.  Enhanced  Inspection  and 
Maintenance  Program.  Under  section 
182  of  the  Act,  Maryland  was  required 
to  adopt  an  enhanced  inspection  and 
maintenance  (I/M)  program.  Enhanced 
I/M  programs  reduce  the  emissions 
created  by  vehicles  through  periodic 
testing  and,  if  needed,  repair  of  the 
vehicle's  tailpipe  emissions  and 
evaporative  systems.  Maryland  has 
adopted  regulations  and  began 
implementing  the  enhanced  I/M 
program  in  1997.  EPA  approved 


Maryland's  enhanced  I/M  program  on 
October  29,  1999  (64  FR  58340). 
Emission  reductions  associated  with 
enhanced  I/M  can  be  determined 
through  use  of  EPA's  mobile  emissions 
model  MOBILE5b.  Maryland  claimed 
creditable  emission  reductions  of  1.8 
TPD  of  VOCs  and  1 .4  TPD  of  NOx  in 
Cecil  County  from  the  enhanced  I/M 
program. 

c.  Reformulated  Gasoline  Federal 
Rule — Phase  1.  The  Act  requires, 
beginning  January  1,  1995.  that  only 
reformulated  gasoline  (RFC)  be  sold  or 
dispensed  in  ozone  nonattainment  areas 
classified  as  severe  or  worse.  Gasoline 
for  use  in  motor  vehicles  is  reformulated 
to  reduce  VOC  combustion  by-products 
and  to  produce  fewer  evaporative  VOC 
emissions.  The  Act  requires  a  reduction 
in  VOC  and  toxic  emissions  from 
gasoline  of  15%  over  base  year  levels 
beginning  in  1995  and  a  25% 
requirement  beginning  in  the  year  2000 
(phase  2  RFC).  The  RFC  program  was 
implemented  bv  EPA  through  a  national 
rule  (59  FR  771(6).  Cecil  County  is 
designated  as  a  severe  nonattainment 
area  and.  therefore,  subject  to  RFC 
requirements.  Emission  reductions 
associated  with  RFC  can  be  determined 
through  use  of  EPA's  mobile  emissions 
model  M0BILE5b.  Maryland  has 
claimed  0.3  TPD  creditable  VOC 
emission  reductions  associated  with 
Phase  1  RFC  in  Cecil  County. 

d.  Stage  II  Gasoline  Vapor  Recovery. 
The  Act  requires  all  owners  and 
operators  of  gasoline  dispensing  systems 
in  moderate  and  above  ozone 
nonattainment  areas  to  install  and 
operate  a  system  for  gasoline  vapor 
recover}'  (known  as  Stage  II)  of 
emissions  from  the  fueling  of  motor 
vehicles.  Stage  II  vapor  recover}'  reduces 
the  VOC  emissions  during  the  refueling 
of  motor  vehicles  at  gasoline  service 
stations.  The  Stage  II  vapor  recovery 
nozzles  at  gasoline  pumps  capture  the 
gasoline-rich  vapors  displaced  by  liquid 
fuel  during  the  refueling  process.  EPA 
approved  Maryland's  Stage  II  regulation. 
COMAR  26.11.24,  on  June  9,  1994.  Stage 
II  is  a  creditable  measure  in  counties 
where  these  controls  were  not  required 
before  1990.  Emission  reductions 
associated  with  Stage  II  Vapor  Recovery 
and  On  Board  Vapor  Recovery  systems 
can  be  determined  through  use  of  EPA's  ' 
mobile  emissions  model  M0BILE5b.  In 
Cecil  County,  0.3  TPD  are  creditable 
VOC  reductions. 

3.  Non-Road  Mobile  Source  Controls 

a.  Non-Road  Small  Gasoline  Engines. 
In  July  1995.  EPA  finalized  the  first 
federal  regulations  affecting  small  non- 
road  spark-ignition  (SI)  engines  at  or 
below  19  kilowatts  (kW).  or  25 
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horsepower.  The  standards  set 
allowable  exhaust  levels  for 
hydrocarbons,  carbon  monoxide,  and 
NOx  from  small  engines  of  25  HP  or 
less.  The  regulations  took  effect  for  most 
new  handheld  (chainsaws  and  leaf 
blowers,  etc.)  and  non-handheld  (lawn 
mowers,  garden  tractors,  tillers,  etc.) 
engines  beginning  in  model  year  1997 
and  are  expected  to  result  in  a  32% 
reduction  in  hydrocarbon  emissions 
from  these  engines.  On  November  24, 
1994,  EPA  issued  a  guidance 
memorandum  to  states  regarding 
calculation  of  the  emission  reduction 
benefit  of  various  non-road  engine 
standards  for  the  purposes  of  rate-of- 


progress  plaiuiing.  See  "Future  Non- 
road  Emission  Reduction  Credits  for 
Court-Ordered  Non-road  Standards", 
from  Philip  A.  Lorang,  Director, 
Emission  Planning  and  Strategies 
Division.  This  memorandum  advised 
states  to  assume  in  1999  a  22.9% 
reduction  in  VOCs  for  the  non-road 
portion  of  the  inventory  affected  by  • 
these  standards.  Maryland  has  claimed 
0.4  TPD  reduction  in  VOC  emissions 
from  this  control  measure. 

b.  Non-Road  Heavy  Duty  Diesel 
Engines.  EPA  promulgated  final 
regulations  applicable  to  non-road 
compression-ignition  engines  at  or 
above  37  kilowatts  on  June  17, 1994  (59 


FR  31306).  These  emissions  standards 
affect  non-road  engines  over  50 
horsepower  (such  as  bulldozers)  and  are 
being  phased-in  from  1996  to  2000 
based  on  engine  power.  According  to 
the  November  24,  1994  Philip  Lorang 
memorandum,  states  should  assume  in 
1999  a  7.8%  reduction  in  NOx  for  the 
non-road  portion  of  the  inventory 
affected  by  the  non-road  heavy  duty 
diesel  standards.  Maryland  has  claimed 
0.2  TPD  reduction  in  NOx  emissions  in 
1999  from  this  control  measure. 
Table  3  below  summarizes  the 
emission  reductions  from  the  control 
measures  used  in  the  Cecil  County  Post- 
1996  ROP  plan. 


Table  3.— Cecil  County  Post- 1996  ROP  Plan  Measures 


Measure 


1999  VOC 

reduction 

(TPD) 


1999  NOx 

reduction 

(TPD) 


Cred- 
itable 


Architectural  Coatings 

Consumer  and  Commercial  Products  

Autobody  Refinishing  

Surface  Cleaning  

Stage  1  Vapor  Recovery  

Tier  1  Federal  Motor  Vehicle  Standards  

Enhanced  l/M 

Reformulated  Gasoline  

Stage  2  Vapor  Recovery  

Non-road  Heavy  Duty  Diesel  Engine  Standards 

Non-road  Small  Gas  Engine  Standards  

Open  Burning 

Total  


0.2 
0.1 
0.2 
0.2 
0.8 
0.2 
1.8 
0.2 
0.3 


0.4 
4.4 


0.8 
1.4 


0.2 


0.9 


8.8 


3.3 


Yes. 
Yes. 
Yes. 
Yes. 
Yes 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 


D.  Summary  of  Evaluation 

Maryland's  rate-of-progress 
requirements  for  Cecil  County  are 
summarized  in  Table  4. 


Table  4 


VOC 


NOx 


Projected  1999  Uncontrolled  Emissions 

Reductions  From  Creditable  Measures  (includes  growth) 

Reductions  from  FMVCP/RVP  

Emissions  Level  Obtained  in  1999 

Projected  1999  Target  Level  

Surplus 


22.2 

17.4 

8.8 

3.3 

3.7 

2.7 

9.7 

11.4 

12.6 

12.0 

29 

0.6 

EPA's  review  of  Maryland's  submittal 
indicates  that  the  State  has  adopted  and 
implemented  adequate  measures  in  the 
Cecil  County  to  achieve  the  goal  of  a  9% 
reduction  in  ozone  precursor  emissions 
between  1996  and  1999.  EPA  is 
approving  the  Post- 1996  ROP  plan  for 
the  Cecil  County  portion  of  the 
Philadelphia-Wilmington-Trenton 
severe  ozone  nonattainment  area. 
Additionally,  EPA  is  approving 
revisions  to  the  1990  base  year 
inventory  for  Cecil  County.  EPA  has 


determined  that  the  requested  revisions 
to  the  inventory  satisfy  the  relevant 
requirements  of  the  Act  and  EPA 
guidance  on  inventory  development. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  Post-1996  ROP  Plan  for 


Cecil  County  if  adverse  comments  are 
filed.  This  rule  will  be  effective  on  April 
3,  2000  without  further  notice  unless 
EPA  receives  adverse  comment  by 
March  6,  2000.  If  EPA  receives  adverse 
comment,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action  Any  parties 
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interested  in  c 
this  time. 


immenting  must  do  so  at 


IV.  Final  Actio  n 


appn  ving 
Ce: 


EPA  is 
plan  for  the 
Philadelphia 
severe  ozone 
submitted  by 
December  24. 
August  1 7 
revisions  to  1 
NOx  emission 
County  submitted 
Maryland  on 


the  Post-1996  ROP 
il  County  portion  of  the 
VVilmington-Trenton 
npnattainment  area, 
State  of  Maryland  on 
997,  as  modified  on 
EPA  is  also  approving 
base  year  VOC  and 
nventcries  for  Cecil 
by  the  State  of 
Dlecember  24.  1997. 


19«B 


9)0  1 


V.  Administral  ive  Requirements 

A.  General  Rec  uirements 

Under  Execi;  live  Order  12866  (58  FR 


51735,  Octobei 


4,  1993),  this  action  is 


not  a  "signific£  nt  regulatory  action"  and 


therefore  is  nol 
Office  of  Mana 


subject  to  review  by  the 
>ement  and  Budget.  This 


action  merely  <  pproves  state  law  as 
meeting  federa  requirements  and 
imposes  no  ad(  iUonal  requirements 
beyond  those  i  nposed  by  state  law. 
Accordingly,  t,  e  Administrator  certifies 
that  this  rule  vv  ill  not  have  a  significant 

ct  on  a  substantial 
number  of  sma  1  entities  under  the 
Regulatory  Fie:  :ibility  Act  (5  U.S.C.  601 
et  seq).  Becaus  e  this  rule  approves  pre- 
existing requin  iments  under  state  law 
and  does  not  ii  ipose  any  additional 

y  beyond  that  required 
does  not  contain  any 
late  or  significantly  or 
small  governments,  as 


enforceable  du 
by  state  law.  it 
unfunded  man 
uniquely  affect 


described  in  th  3  Unfunded  Mandates 


Reform  Act  of 


995  (Pub.  L.  104-4).  For 


the  same  reaso  i.  this  rule  also  does  not 


significantly  oi 
communities  o 


uniquely  affect  the 
tribal  governments,  as 


specified  by  Ex  ecutive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  subst;  ntial  direct  effects  on  the 
States,  on  the  r  slationship  between  the 
national  goven  ment  and  the  States,  or 
on  the  distribu  ion  of  power  and 

among  the  various 
levels  of  government,  as  specified  in 
Executive  Orde  r  13132  (64  FR  43255, 
August  10.  199  3),  because  it  merely 
approves  a  stat  >  rule  implementing  a 
federal  standar  i.  and  does  not  alter  the 

r  the  distribution  of  power 
ities  established  in  the 

This  rule  also  is  not 


relationship  or 
and  responsibi 
Clean  Air  Act. 


subject  to  Exec  itive  Order  13045  (62  FR 


19885.  April  2! 


1997),  because  it  is  not 


economically  s  gnificant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  appro  ve  state  choices, 
provided  that  t  ley  meet  the  criteria  of 
the  Clean  Air  /  ct.  In  this  context,  in  the 
absence  of  a  pr  or  existing  requirement 


for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15,  1988)  by  examining  the* 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  approve  Marj'land's  Post- 
1996  ROP  plan  for  Cecil  County  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
April  3,  2000.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality" 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 


postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Nitrogen  dioxide,  Ozone. 

Dated:  January  14.  2000. 
Bradley  M.  Campbell, 
Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V — Maryland 

2.  Section  52.1075  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

§  52.1 075    1 990  base  year  emission 
inventory. 


(h)  EPA  approves  revisions  to  the 
Maryland  State  Implementation  Plan 
amending  the  1990  base  year  emission 
inventories  for  the  Cecil  County  portion 
of  the  Philadelphia-Wilmington-Trenton 
ozone  nonattainment  area,  submitted  by 
the  Secretary'  of  Maryland  Department 
of  the  Environment  on  December  24, 
1997.  This  submittal  consists  of 
amendments  to  the  1990  base  year 
point,  area,  highway  mobile  and  non- 
road  mobile  source  emission  inventories 
for  volatile  organic  compounds  and 
nitrogen  oxides  in  the  Cecil  County 
portion  of  the  Philadelphia-Wilmington- 
Trenton  ozone  nonattainment  area. 

3.  Section  52.1076  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§52.1076    Control  strategies:  ozone. 


(e)  EPA  approves  as  a  revision  to  the 
Maryland  State  Implementation  Plan, 
the  Post-1996  Rate  of  Progress  Plan  for 
the  Cecil  County  portion  of  the 
Philadelphia- Wilmington-Trenton 
ozone  nonattainment  area,  submitted  by 
the  Secretary  of  Maryland  Department 
of  the  Environment  on  December  24, 
1997,  and  as  modified  on  August  17, 
1998. 

|FR  Doc.  00-2173  Filed  2-2-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tCA172-0209a;  FRL-6529-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Kern 
County  Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  ft-om  the  Kern 
County  Air  Pollution  Control  District 
(KCAPCD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  VOC 
emissions  from  fugitive  emissions  and 
the  loading  of  organic  liquids.  Thus, 
EPA  is  finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  rule  is  effective  on  April  3, 
2000  without  further  notice,  unless  EPA 
receives  adverse  comments  by  March  6, 
2000.  If  EPA  receives  such  comment,  it 
will  publish  a  timely  withdrawal 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Written  comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rule  revisions  and  EPA's  evaluiftion 
report  for  each  rule  are  available  for 
public  inspection  at  EPA's  Region  IX 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  revisions 
are  available  for  inspection  at  the 
following  locations: 

Rulemaking  Office  (AIR-4),  Air  Division, 

U.S.  Environmental  Protection  Agency, 

Region  IX.  75  Hawthorne  Street,  San 

Francisco,  CA  94105 
Environmental  Protection  Agency.  Air 

Docket  (6102),  401  "M"  Street." S.W., 

Washington.  D.C.  20460 
California  Air  Resources  Board.  Stationary 

Source  Division,  Rule  Evaluation  Section. 

2020  "L"  Street,  Sacramento,  CA  95812 
Kern  Count,  Air  Pollution  Control  District, 

2700  M.  Street.  Suite  302,  Bakersfield.  CA 

93301. 


FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Vineyard,  Rulemaking  Office. 

AIR^,  Air  Division,  U.S. 

Environmental  Protection  Agency, 

Region  IX,  75  Hawthorne  Street,  San 

Francisco,  CA  94105,  Telephone:  (415) 

744-1197. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  KCAPCD  Rule 
413,  Organic  Liquid  Loading  and 
KCAPCD  Rule  414.1,  Valves,  Pressure 
Relief  Valves.  Flanges.  Threaded 
Connections  and  Process  Drains  at 
Petroleum  Refineries  and  Chemical 
Plants.  These  rules  were  submitted  by 
the  California  Air  Resources  Board 
(CARB)  to  EPA  on  May  10,  1996. 

II.  Background 

On  March  3,  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
San  Joaquin  Valley  Area  which 
encompassed  the  following  eight  air 
pollution  control  districts  (APCDs): 
Fresno  County  APCD.  Kern  County 
APCD. '  Kings  Countv  APCD,  Madera 
County  APCD,  Merced  County  APCD, 
San  Joaquin  County  APCD,  Stanislaus 
County  APCD.  and  Tulare  County 
APCD.  43  FR  8964,  40  CFR  81.305.  On 
March  20.  1991.  the  San  Joaquin  Valley 
Unified  APCD  (SJVUAPCD)  was  formed. 
The  SJVUAPCD  has  authority  over  the 
San  Joaquin  Valley  Air  Basin  which 
includes  all  of  the  above  eight  counties 
except  for  the  Southeast  Desert  Air 
Basin  portion  of  Kern  County.  Thus  the 
Kern  County  Air  Pollution  Control 
District  still  exists,  but  only  has 
authority  over  the  Southeast  Desert 
Desert  Air  Basin  portion  of  Kern 
County. 

On  May  26.  1988.  EPA  notified  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  1977  Act,  that 
portions  of  the  California  SIP  were 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  2  On 
November  15,  1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Public  Law  101-549,  104  Stat.  2399. 


codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattaiiunent  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15.  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  1 72(b) 
as  interpreted  in  pre-amendment 
guidance.  *  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessar\' 
corrections  for  specific  nonattainment 
areas.  The  Southeast  Desert  Air  Basin 
portion  of  Kern  County  was  not  a  pre- 
amendment  nonattainment  area,  and 
therefore,  was  not  designated  and 
classified  upon  enactment  of  the 
amended  Act.  Consequently,  KCAPCD 
is  not  subject  to  the  section  182(a)(2)(A) 
RACT  fix-up  requirement.  The  KCAPCD 
is  subject  to  the  requirements  of  EPA's 
SIP-Call,  because  the  SIP-Call  included 
all  of  Kern  County.  The  Southeast 
Desert  is  classified  as  serious;  ■* 
therefore,  this  area  was  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15.  1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  Mav  10, 
1996,  including  the  rules  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  direct-final  action  for 
KCAPCD  Rule  413.  Organic  Liquid 
Loading  and  Rule  414.1.  Valves. 
Pressure  Relief  Valves.  Flanges. 
Threaded  Connections  and  Process 
Drains  at  Petroleum  Refineries  and 
Chemical  Plants.  KCAPCD  adopted 
these  rules  on  March  7,  1996.  These 
submitted  rules  were  found  to  be 
complete  on  July  19.  1996  pursuant  to 
EPA's  completeness  criteria  that  are  set 
forth  in  40  CFR  part  51.  appendix  V'' 


'  At  that  time.  Kern  County  included  portions  of 
two  air  basins;  the  San  foaquin  Valley  Air  Basin  and 
the  Southeast  Desert  .\ir  Basin.  The  San  |oaquin 
Valley  Air  Basin  portion  of  Kern  Oiuntv  was 
designated  as  nonattainment.  and  the  Southeast 
Desert  Air  Basin  portion  of  Kern  County  was 
designated  as  unclassined.  See  40  CFR  81.305 
(1991). 

=  EPAs  SlH-C-ill  applied  to  all  of  the  KCAPCD. 
including  the  Southea.st  Desert  Air  Basin  portion  of 
Kern  County. 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  nf  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (.N'oyemlier  24.  i987): 
"Issues  Relating  to  VOC  Regulation  Culpoints. 
Deficiencies,  and  Deviations.  Clarification  to 
Appendi.v  D  of  November  24.  19H7  Federal  Register 
document"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988). 
and  the  existing  control  technique  guidelines 
(CTGs). 

••Tlie  Southeast  Desert  Air  Basin  portion  of  Kent 
County  was  designated  nonatteinment  on 
Noi»!mber  B.  1991  (56  FR  5b694). 

'■  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and.  pursuant  to 
section  ilO(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 
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and  is  being  ffialized  for  approval  into 
the  SIP. 
KCAPCD  Rvil 


UIO  3 


emissions  as 
organic  liq' 
applies  to  all 
valves.  Range: 
and  process 
refineries  and 
be  the  source 
VOCs  contrib 
ground  level 
rules  were 
KCAPCD's 
Ambient  Air 
for  ozone  and 
Call  and  the 
requirement 
evaluation  an 
rules. 


e413  controls  VOC 
s^ciated  with  the  loading  of 
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referred  to  in  footnote  1.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

KCAPCD  Rule  414.1,  Valves,  Pressure 
Relief  Valves,  Flanges,  Threaded 
Connections  and  Process  Drains  at 
Petroleum  Refineries  and  chemical 
Plants  has  been  revised  to  delete  the 
definition  of  VOC  and  to  reference 
District  Rule  102,  Definitions. 

KCAPCD  Rule  413.  Organic  Liqiud 
Loading  has  been  revised  to  delete  the 
definition  of  VOC  and  to  reference 
District  Rule  102,  Definitions.  In 
addition,  the  Equipment  section  of  Rule 
413  was  revised  to  clarify  the  pressure 
requirement  for  delivery  trucks  being 
loaded  with  organic  liquids.  The 
changes  to  Rule  414.1  and  Rule  413  do 
not  have  a  significant  impact  on  aii 
quality. 

£PA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
KCAPCD  Rule  414.1,  Valves,  Pre.ssure 
Relief  Valves,  Flanges,  Threaded 
Connections  and  Process  Drains  at 
Petroleum  Refineries  and  chemical 
Plants,  and  Rule  413,  Organic  Liquid 
Loading  are  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
partD. 

EPA  is  publishing  these  rules  without 
prior  proposal  because  the  Agency 
views  this  as  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed. 
These  rules  will  be  effective  April  3, 
2000  v/ithout  further  notice  unless  the 
Agency  receives  adverse  comments  by 
March  6,  2000. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  teike  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  conunenting  on 
these  rules  should  do  so  at  this  time.  If 
no  such  comments  are  received,  the 
public  is  advised  that  this  rule  is 
effective  on  April  3,  2000  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 


rV.  Administrative  Requirements 

A.  Executive  Order  12866 


The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866. 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612.  Federalism  and  12875. 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  emd  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
applies  to  any  rule  that:  (1)  Is 
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determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject' to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments.  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition.  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulator)'  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under.section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  Si  00 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  '  rule  as 
defined  by  5  U.S.C.  804(2). 

-  H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntarv 
consensus  standards  '  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  3,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated;  January  10.  2000. 
Felicia  Marcus, 

Regional  Administrator.  Region  /.V. 

Part  52,  Chapter  I.  Title  40  of  die  Code 
of  Federal  Regulations  is  amended  as 
follows: 
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PART  52— {AMENDED] 

1.  The  authc  rity  citation  for  Part  52 
continues  to  rt  ad  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— C(  ilifornia 

2.  Section  5;  .220  is  amended  by 
adding  paragn  ph  (c)(231)(i)(B)(7)  to 
read  as  followi : 

§  52.220    Identi  ication  of  plan. 


(c)*   *   * 
(231)*   *   * 
(i)*   *   * 
(B)  *   *   * 
(7)  Rules  41 
1972  and  Rule 
9,  1979,  both 
1996. 


|FR  Doc.  00-21 
BILUNG  CODE  6Sad-50-P 


I  adopted  on  April  18, 
414.1  adopted  on  January 
dmended  on  March  7, 


/ 1  Filed  2-2-00;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  Sb 

[CA  234-OI87a;  FRL-6529-6] 

Approval  and  Promulgation  of 
Impiementatli^n  Plans;  California  State 
Implementation  Plan  Revision,  Kern 
County,  San  [liego  County,  San 
Joaquin  Valle  f  Unified  County  Air 
Pollution  Con  trol  Districts  and  South 
Coast  Air  Out  lity  Management 
Districts 

agency:  Envii  anmental  Protection 

Agency  (EPA) 

ACTION:  Direct  final  rule. 


erne  ntation 


Pell 


Ssn 


summary:  EP/ 
action  on  revisions 
State  Imp! 
revisions  concern 
Cnuntv  Air 
(KCAPCD), 
Pollution  Conlroi 
San  Joaquin 
Pollution  Con  trol 
and  South  Co^st 
Management 
approval  actidn 
revisions  into 
SIP.  The  inte 
these  revisioi^s 
of  volatile 
in  accordanct 
the?  Clean  Air 
(CAA  or  the  I 
finalizing  the 
revisions  into 
provisions  of 
action  on  SIP 


is  taking  direct  final 
5  to  the  California 

Plan.  The 
rules  from  the  Kern 
ution  Control  District 
Diego  Countv  Air 

District  (SDCAPCD). 
ey  Unified  Air 
District  (SJVUAPCD). 
Air  Quality 
)istrict  (SCAQMD).  This 
will  incorporate  these 
the  federally  approved 
i|ded  effect  of  approving 
is  to  regulate  emissions 
compounds  (VOCs) 
with  the  requirements  of 
Act,  as  amended  in  1990 
ct).  Thus,  EPA  is 
approval  of  these 
the  California  SIP  under 
the  CAA  regarding  EPA 
submittals,  SIPs  for 


org  inic  I 


national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 

DATES:  This  rule  is  effective  on  April  3, 
2000  vdthout  further  notice,  unless  EPA 
receives  adverse  comments  by  March  6, 
2000.  If  EPA  receives  such  comment,  it 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  Region 
IX  office  listed  below.  Copies  of  the 
rule,  along  with  EPA's  evaluation  report 
for  each  rule  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  Copies  of 
the  submitted  rule  revisions  are  also 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Office  (AIR-4),  Air  Division, 

U.S.  Environmental  Protection  Agency. 

Region  IX,  75  Hawtiiorne  Street,  San 

Francisco.  CA  94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street.  S.W., 

Washington,  D.C.  20460 
California  Air  Resources  Board.  Stationary 

Source  Division.  Rule  Evaluation  Section. 

2020  "L"  Street,  Sacramento.  CA  95812 
Kern  County  Air  Pollution  Control  District 

Soutiiea.st  Desert,  2700  "M"  Street,  Suite 

302,  Bakersfield.  CA  9.3.301-2370 
San  Diego  County  Air  Pollution  Control 

DLstrict.  9150  Chesapeake  Dr..  San  Diego, 

CA  92123-1096 
San  Joaquin  Valley  Unified  Air  Pollution 

Control  District,  1990  E.  Gettysburg, 

Fresno.  CA  93726 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Dr..  Diamond  Bar, 

CA  91765-4182 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Allen,  Rulemaking  Office, 
AIR-4,  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1189. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  KCAPCD  Rule 
102,  Definitions:  SDCAPCD  Rule  2, 
Definitions;  SJVUAPCD  Rule  1020. 
Definitions;  and  SCAQMD  Rule  102, 
Definitions  Terms.  In  addition, 
SDC/\PCD  Rule  3,  Standard  Conditions, 
is  being  rescinded.  The  revisions  were 
adopted  by  KCAPCD  on  July  1,  1999; 
SDCAPCD  on  June  30,  1999:  SJVUAPCD 
on  June  17, 1999;  and  SCAQMD  on 
April  9,  1999.  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  to  EPA  on  September 
7.  1999. 


n.  Background 

On  March  3,  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
KCAPCD,  SDCAPCD,  SJVUAPCD,  and 
SCAQMD.  43  FR  8964,  40  CFR  81.305. 
In  response  to  section  110  (a)  of  the  Act 
and  other  requirements,  KCAPCD, 
SDCAPCD,  SJVUAPCD,  and  SCAQMD 
submitted  many  rules  which  EPA 
approved  into  the  SIP. 

On  February  7,  1996  (61  FR  4588) 
EPA  published  a  final  rule  excluding 
perchloroethylene  from  the  definition  of 
VOC.  On  April  9, 1998  (63  FR  17331) 
EPA  published  a  final  rule  excluding 
methyl  acetate  from  the  definition  of 
VOC.  These  compounds  were 
determined  to  have  negligible 
photochemical  reactivity  and,  thus, 
were  added  to  the  Agency's  list  of 
Exempt  Compounds. 

This  document  addresses  EPA's 
direct-final  action  for  KCAPCD  Rule 
102,  Definitions;  SDCAPCD  Rule  2, 
Definitions  and  Rule  3,  Standard 
CondiUons;  SJVUAPCD  Rule  1020, 
Definitions;  and  SCAQMD  Rule  102. 
The  revised  rules  were  adopted  by 
KCAPCD  on  July  1,  1999;  SDCAPCD  on 
June  30,  1999;  SJVUAPCD  on  December 
17,  1992,  and  SCAQMD  on  April  9, 
1999.  These  rules  were  submitted  by  the 
California  Air  Resources  Board  to  EPA 
on  September  7.  1999.  These  rules  were 
found  to  be  complete  on  October  20, 
1999,  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51,  appendix  V  '  and  is  being  finalized 
for  approval  into  the  SIP. 

The  following  are  EPA's  summary  and 
filial  action  for  these  rules: 

ni.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  lor  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents.  ^ 


'  EPA  adoptod  ihe  complRtenoss  criteria  on 
February  IB.  1990  (55  KR  5830)  and.  pursuant  to 
section  1 101k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26.  1991  (.56  FR  42216). 

-  Among  other  things,  the  pro-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24.  1987): 
"Issues  relating  to  VCX:  Regulation  Cutpoints, 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24,  1987  Federal  Register 
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This  action  is  necessary  to  make  the 
VOC  definition  in  KCAPCD,  SDCAPCD. 
SJVUAPCD,  and  SCAQMD  rules 
consistent  with  federal  and  state 
definitions  of  VOC.  This  action  will 
result  in  more  accurate  assessment  of 
ozone  formation  potential,  will  remove 
unnecessary  control  requirements  and 
will  assist  States  in  avoiding 
exceedances  of  the  ozone  health 
standard  by  focusing  control  efforts  on 
compounds  which  are  actual  ozone 
precursors. 

KCAPCD  Rule  102.  Definitions,  has 
been  revised  to  add  methyl  acetate  and 
perchloroethylene  to  the  definition  of 
exempt  Volatile  Organic  Compounds.  In 
addition,  this  revision  deletes  the 
following  definitions,  which  are  no 
longer  used:  Alteration,  Dusts, 
Institutional  Facility,  Loading  Rack,  and 
Section. 

SDCAPCD  Rule  2.  Definitions,  has 
been  revised  to  add  methyl  acetate  to 
the  definition  of  exempt  Volatile 
Organic  Compounds.  In  addition,  this 
revision  adds  the  following  new 
definitions:  12-Month  Period,  Facility, 
Military  Tactical  Support  Equipment, 
PM-2.5,  Permit  to  Operate,  and 
Registration.  This  revision  deletes  the 
following  definitions,  which  are  no 
longer  used:  Process  Weight  and  Process 
Weight  Per  Hour. 

SDCAPCD  Rule  3,  Standard 
Conditions,  is  being  rescinded  because 
it  contains  a  definition  of  Standard 
Conditions  which  is  now  included  in 
Rule  2,  Definitions. 

SJVUAPCD  Rule  1020,  Definitions, 
has  been  revised  to  add  methyl  acetate 
to  the  definition  of  exempt  Volatile 
Organic  Compounds  and  to  make 
clarification  changes  to  the  definition  of 
"Clean  Produced  Water"  in  section  3.10. 

SCAQMD  Rule  102,  Definition  of 
Terms,  has  been  revised  to  add  methyl 
acetate  to  the  definition  of  exempt 
Volatile  Organic  Compounds. 

EPA  has  evaluated  me  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
KCAPCD  Rule  102,  Definitions, 
SDCAPCD  Rule  2,  Definitions  and 
recision  of  Rule  3,  Standard  Conditions, 
SJVUAPCD  Rule  1020.  Definitioris,  and 
SCAQMD  Rule  102,  Definition  of  Terms, 
are  being  approved  under  section 
110{k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 


document"  (Blue  Book)(notire  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988). 


comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  April  3,  2000 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
March  6,  2000. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  conunenting  on  this 
rule  should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  is  effective  on 
April  3,  2000  and  no  further  action  will 
be  taken  on  the  proposed  rule. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 


section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  childrrai.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  thoseTommunities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory'  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the  ^ 

requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 
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governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  Hous^  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  3,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  January  10,  2000. 
Felicia  Marcus, 
Regional  Administrator,  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52  —[AMENDED] 

1.  The  authority  citation  for  Part  52 
continues~to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
revising  paragraph  (c)(41)(ii) 
introductory  text,  and  by  adding 


paragraph  (c)(41)(ii)(E)  and  (c)(269)  to 
read  as  follows: 

§52.220    Identification  of  plan. 


(c)  *   *   * 
(41)  *   *   * 

(ii)  San  Diego  County  Air  Pollution 
Control  District. 

***** 

(E)  Previously  approved  on  August 
31,  1978  and  now  deleted  without 
replacement  Rule  3. 

***** 

(269)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  September  7.  1999.  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Kern  County  Air  Pollution  Control 
District. 

(1)  Rule  102,  adopted  on  April  18. 
1972  and  amended  on  July  1. 1999. 

(B)  Sati  Diego  County  Air  Pollution 
Control  District. 

(J)  Rule  2,  adopted  on  June  30, 1999. 

(C)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

(1)  Rule  1020,  adopted  on  June  18, 
1992  and  amended  on  Jime  17,  1999.  .. 

(D)  South  Coast  Air  Quality 
Management  District. 

(1)  Rule  102,  adopted  on  February  4. 
1997  and  amended  on  April  9,  1999. 
***** 

(FR  Doc.  00-2169  Filed  2-2-00;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SD-001-0007a  &  SD-001-0008a;  FRL- 
6527-2] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plan;  South  Dakota;  Revisions  to 
Performance  Testing  Regulation 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  approves  revisions 
to  the  South  Dakota  State 
implementation  plan  (SIP)  submitted  on 
May  2,  1997  and  May  6, 1999  regarding 
the  testing  of  new  fuels  or  raw  materials. 
Specifically,  the  State  adopted  a  new 
provision  in  Chapter  74:36:11, 
Performance  Testing,  of  the 
Administrative  Rules  of  South  Dakota 
(ARSD)  that  allows  permitted  sources  to 
request  permission  to  test  a  new  fuel  or 
raw  material,  to  determine  if  it  is 
compatible  with  existing  equipment  and 
to  determine  air  emission  rates,  before 
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requesting  a  permit  amendment  or 
modification.  The  State  will  grant 
approval  for  such  testing  of  a  new  fuel 
or  raw  material  if  certain  conditions  in 
the  State's  regulation  are  met.  The 
State's  regulation  provides,  among  other 
things,  that  the  State  will  not  approve  a 
test  if  the  test  would  cause  or  contribute 
to  a  violation  of  a  national  ambient  air 
quality  standard  (NAAQS).  EPA 
approves  these  revisions  regarding 
testing  of  new  fuels  or  raw  materials 
because  the  revisions  are  consistent 
with  the  requirements  of  the  Clean  Air 
Act  (Act)  and  applicable  Federal 
regulations. 

DATES:  This  rule  is  effective  on  April  3, 
2000  without  further  notice,  unless  EPA 
receives  adverse  comment  by  March  6, 
2000.  If  adverse  comment  is  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR. Environmental  Protection  Agency 
(EPA),  Region  VIII.  999  18th  Street. 
Suite  500,  Denver,  Colorado,  80202. 
Copies  of  the  documents  relative  to  this 
action  are  available  for  inspection 
during  normal  business  hours  at  the  Air 
and  Radiation  Program,  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  500,  Denver,  Colorado 
80202-2466.  Copies  of  the  Incorporation 
by  Reference  material  are  available  at 
the  Air  and  Radiation  Docket  and 
Information  Center,  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Air  Quality  Program,  Department  of 
Environment  and  Natural  Resources,  Joe 
Foss  Building.  523  East  Capitol,  Pierre, 
South  Dakota  57501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  EPA  Region  VIII,  (303) 
312-6445. 
SUPPLEMENTARY  INFORMATION: 

I.  What  Action  Is  EPA  Taking  Today? 

EPA  approves  a  provision  in  Chapter 
74:36:11  of  the  ARSD,  Performance 
Testing,  that  allows  permitted  soiuces  to 
request  permission  to  test  a  new  fuel  or 
raw  material,  to  determine  if  it  is 
compatible  with  existing  equipment  and 
to  determine  air  emission  rates,  before 
requesting  a  permit  amendment  or 
modification.  The  State  originally 
submitted  this  provision  in  section 
74:36:11:04  of  the  ARSD  on  May  2. 
1997.  The  State  submitted  revisions  to 
this  provision  on  May  6,  1999.  EPA 
approves  this  provision,  as  revised. 


because  it  is  consistent  with  applicable 
Federal  regulations  and  the  Act. 

The  State's  May  2,  1997  and  May  6. 
1999  SIP  submittals  included  revisions 
to  other  chapters  of  the  ARSD.  We  acted 
on  most  of  those  revisions  submitted  on 
May  2,  1997  in  an  October  19.  1998 
rulemaking  (see  63  FR  55804-55807).  In 
this  document,  we  only  act  on  the 
revisions  to  ARSD  74:36:11:04.  We  will 
act  on  the  revisions  to  the  other  chapters 
of  the  ARSD  included  in  these  two 
submittals  in  separate  rulemakings. 

II.  How  Did  South  Dakota  Revise  Its 
SIP  Regarding  Testing  of  New  Fuels  or 
Raw  Materials? 

In  South  Dakota's  May  2,  1997  SIP 
submittal,  the  State  submitted  revisions 
to  its  Performance  Testing  requirements 
in  Chapter  74:36:11.  Specifically.  ARSD 
74:36:11:04  allows  a  source  to  request 
permission  from  the  State  to  test  a  new 
fuel  or  raw  material  to  determine  if  it  is 
compatible  with  existing  equipment, 
before  requesting  a  permit  modification 
or  permit  amendment  to  use  the  new 
fuel  or  raw  material.  The  version  of 
ARSD  74:36:11:04  submitted  on  May  2. 
1997  requires  the  State's  approval  prior 
to  a  source  beginning  to  test  a  new  fuel 
or  raw  material;  the  State's  approval 
will  specify  the  schedule  for  the  testing 
and  will  outline  requirements  which 
may  include  performance  testing, 
visible  emissions  evaluation,  fuel 
analysis,  dispersion  modeling,  and 
monitoring  of  raw  materid  or  fuel  rates. 
If  the  State  determines  that  the  use  of 
the  new  fuel  or  raw  material  will 
increase  emissions,  the  State  will  give 
public  notice  of  the  proposed  testing 
and  take  public  comment  for  thirty 
days.  The  State  will  consider  any 
comments  received  prior  to  making  a 
final  decision  on  whether  to  allow  the 
source  to  test  a  new  fuel  or  raw  material. 

EPA  had  some  concerns  with  ARSD 
74:36:11:04  as  originally  submitted. 
Specifically,  we  were  concerned  that 
this  provision  might  allow  a  source 
testing  a  new  fuel  or  raw  material  to 
violate  the  NAAQS.  EPA  cannot 
approve  any  provision  in  the  SIP  unless 
it  will  assure  attaimnent  and 
maintenance  of  the  NAAQS.  Further,  we 
were  concerned  that  there  was  no  time 
limit  specified  in  the  rule  to  define  how 
long  a  source  could  test  a  new  fuel  or 
raw  material  before  obtaining  a  revision 
to  its  permit. 

Consequently,  the  State  revised  ARSD 
74:36:11:04  to  address  our  concerns  and 
submitted  those  revisions  for  approval 
as  part  of  the  SIP  on  May  6,  1999. 
Specifically,  a  provision  was  added  that 
the  State  will  not  approve  a  test  if  the 
test  would  cause  or  contribute  to  a 
violation  of  a  NAAQS.  In  addition,  the 


State  added  a  provision  stating  that,  in 
most  cases,  the  owner  or  operator  will 
be  allowed  to  test  for  a  maximum  of  one 
week.  Any  request  for  a  period  longer 
than  one  week  will  require  additional 
justification.  In  any  case,  the  revised 
rule  provides  that  a  test  period  shall  not 
exceed  180  days.  The  revised  rule  also 
clarifies  that  the  purpose  of  the  testing 
of  the  new  fuel  or  raw  material  is  to 
determine  air  emission  rates,  as  well  as 
to  determine  compatibility  with  existing 
equipment. 

m.  Why  Is  EPA  Approving  These  SIP 
Revisions? 

EPA  finds  that  ARSD  74:36:11:04.  as 
revised,  is  consistent  with  the 
applicable  requirements  of  the  Act  and 
Federal  regulations.  The  State's  rule,  as 
revised,  will  not  allow  testing  of  a  new 
fuel  or  raw  material  if  the  test  would 
cause  or  contribute  to  a  violation  of  the 
NAAQS.  The  diu-ation  of  time  that  a 
source  is  allowed  to  test  a  new  fuel  or 
material  is  generally  limited  to  one 
week  but.  in  any  case,  cannot  exceed 
180  days.  EPA  believes  that  these 
provisions  ensure  that  this  rule  is 
consistent  with  section  110  of  the  Act 
and  with  the  applicable  permitting 
requirements  at  40  CFR  part  51.  subpart 
I.  Further,  the  public  will  have  the 
chance  to  submit  comments  prior  to  the 
State  determining  whether  to  approve 
the  test,  if  the  use  of  the  fuel  or  raw 
material  will  result  in  an  increase  of 
emissions  of  any  pollutant. 

We  also  believe  that  the  State  has  met 
EPA's  completeness  criteria,  including 
the  public  participation  requirements  of 
sections  110(a)(2)  and  110(1)  of  the 
Clean  Air  Act.  for  the  adoption  of  these 
revisions  to  ARSD  74:36:11:04. 
Specifically,  the  State  of  South  Dakota 
held  a  public  hearing  on  November  20, 

1996,  after  providing  notice  to  the 
public,  for  the  revisions  to  ARSD 
74:36:11:04  submitted  to  EPA  on  May  2. 

1997.  For  the  SIP  revision  submitted  on 
May  6.  1999,  the  State  held  a  public 
hearing  on  February  18,  1999  after 
providing  notice  to  the  public. 

EPA  would  like  to  provide  our 
interpretation  of  how  ARSD  74:36:11:04 
relates  to  the  prevention  of  significant 
deterioration  (PSD)  permitting 
regulations  (which  South  Dakota 
adopted  by  reference  in  ARSD  74:36:09). 
Specifically,  in  defining  what 
constitutes  a  major  modification  subject 
to  review  under  the  PSD  permitting 
regulations.  EPA's  regulations  provide 
that  the  use  of  an  alternative  fuel  or  raw 
material  that  the  source  was  capable  of 
accommodating  before  January  6.  1975 
is  not  considered  to  be  a  physical 
change  or  a  change  of  method  in 
operation,  unless  the  use  of  such 
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alternative  fu^  would  be  prohibited 
under  any  Fedprally  enforceable  permit 
condition.  See  40  CFR 
52.21(b)(2)(iii)  e){l).  In  order  for  such  a 
change  in  fuel  or  material  usage  to  be 
exemot  from  p  ermitting,  the  source 
must  have  bee  i  designed  and 
constructed  to  accommodate  the 
alternative  fue  or  raw  material  prior  to 
January  6. 197  >.  and  the  source  must 
have  been  con  inuously  capable  of 
accommodatir  g  the  alternative  fuel  or 
raw  material  s  nee  before  January  6, 
1975.  Sources  requesting  to  test  a  new 
fuel  or  raw  ma  terial  under  ARSD 
74:36:11:04  to  determine  compatibility 
with  existing  ( quipment  would  appear 
not  to  know  w  lether  the  facility  is 
capable  of  ace  )mmodating  the  new  fuel 
or  material.  Tl  us,  the  testing  of  a  new 
fuel  or  raw  ma  terial  pursuant  to  ARSD 
74:36:11:04  would  not  likely  qualify  as 
exempt  from  c  onsideration  as  a  physical 
change  or  chai  ige  in  the  method  of 
operation  und  ;r  40  CFR 
52.21(b)(2)(iii](e)(l).  EPA  has  provided 
this  clarificati  m  to  ensure  there  is  no 
confusion  wit  i  respect  to  the 
relationship  b  stween  ARSD  74:36:11:04 
and  this  PSD  j  rovision. 
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IV.  What  Are 

Requirements 

Action? 

Under  Execjitive  Order  12866  (58  FR 
51735,  Octobe  r  4,  1993),  this  action  is 
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August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standeud,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  April  3,  2000. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 


this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  3,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  January  6.  2000. 
Jack  W.  McGraw, 
Acting  Regional  Administrator,  Region  VIII. 

Part  52,  Chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  ef  seq. 

Subpart  QQ— South  Dakota 

2.  Section  52.2170  is  amended  by 
adding  paragraph  (c)(19)  to  read  as 
follows: 

§  52.21 70    Identification  of  plan. 

***** 

(c)*   *   * 

(19)  On  May  2. 1997  and  on  May  6. 
1999,  the  designee  of  the  Governor  of 
South  Dakota  submitted  provisions  in 
Section  74:36:11:04  of  the 
Administrative  Rules  of  South  Dakota. 
The  provisions  allow  permitted  sources 
to  request  permission  to  test  a  new  fuel 
or  raw  material,  to  determine  if  it  is 
compatible  with  existing  equipment  and 
to  determine  air  emission  rates,  before 
requesting  a  permit  amendment  or 
modification  if  certain  conditions  are 
met. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  Administrative 
Rules  of  South  Dakota,  Air  Pollution 
Control  Program,  Chapter  74:36:11, 
Performance  Testing,  section 
74:36:11:04,  effective  April  4,  1999. 
[FR  Doc.  00-2167  Filed  2-2-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  1 

[CC  Docket  No.  96-152,  FCC  99-332] 

Telemessaglng,  Electronic  Publishing, 
and  Alarm  Monitoring  Services 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  denial  of  petition  or 

reconsideration. 

SUMMARY:  This  document  declines  to 
reconsider  the  Commission's 
Telemessaging  and  Electronic 
Publishing  Order,  declines  to  adopt  rule 
pursuant  to  the  Further  Notice,  and 
clarifies  several  points  concerning 
telemessaging  and  electronic 
publishing.  The  intended  effect  is  to 
promote  the  pro-competitive  and 
deregulatory  objectives  of  the 
Telecommunications  Act  of  1996. 
EFFECTIVE  DATE:  March  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Kehoe,  Attorney,  Common 
Carrier  Bureau,  Policy  and  Program 
Planning  Division,  (202)  418-1580. 
Further  information  may  also  be 
obtained  by  calling  the  Common  Carrier 
Bureau's  TTY  number:  202-418-0484. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summar}'  of  the  Commissiqfi's  Order  On 
Reconsideration  adopted  November  3, 
1999,  and  released  November  9,  1999. 
The  full  text  of  this  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW, 
Room  CY-A257,  Washington,  DC.  The 
complete  text  also  may  be  obtained 
through  the  World  Wide  Web,  at  http:/ 
/www.fcc.gov/Bureaus/CommonCarrier/ 
Orders/fcc99-332.v\j),  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.  (202)  857-3800,  1231  20tl>k 
Street,  NW,  Washington,  DC  20036. 

Regulatory  Flexibility  Certification 

No  comments  were  submitted  in 
response  to  the  Commission's  request 
for  comment  on  its  certification.  In  this 
present  Order  on  Reconsideration,  the 
Commission  promulgates  no  additional 
final  rules,  and  our  action  does  not 
affect  the  previous  analysis. 

Synopsis  of  Order  on  Reconsideration 

1 .  In  this  Order,  we  address  a  petition 
for  reconsideration  or  clarification  of  the 
Alarm  Monitoring  Order,  CC  Docket  No. 
96-152,  FCC  99-241,  64  FR  52464  (09/ 
29/99),  fded  by  Southwestern  Bell 
Telephone  Company  (SBC). 

2.  As  part  of  its  determination 
regarding  the  scope  of  the  term  "alarm 


monitoring  service,"  the  Commission 
enunciated  the  test  it  would  use  in 
assessing  whether  a  BOC  was  "engaged 
in  the  provision  of  alarm  monitoring 
service  in  violation  of  section  275(a), 
which  states  that  "No  Bell  Operating 
Company  or  affiliate  thereof  shall 
engage  in  the  provision  of  alarm 
monitoring  services  before  the  date 
which  is  5  years  after  the  date  of 
enactment  of  the  Telecommunications 
Act  of  1996."  47  U.S.C.  275(a).  As  an 
initial  matter,  the  Commission 
determined  that  the  prohibition  on  the 
provision  of  alarm  monitoring  services 
did  not  "flatly  prohibit  BOCs  from 
entering  into  arrangements  to  act  as 
sales  agents  on  behalf  of  alarm 
monitoring  services  providers."  At  the 
same  time,  however,  the  Commission 
recognized  that  there  may  be  instances 
where  a  BOC  is  not  directly  providing 
alarm  monitoring  service,  but  the 
interests  of  the  BOC  and  an  alarm 
monitoring  service  provider  are  so 
intertwined  that  the  BOC  itself  may  be 
considered  to  be  "engag(ed]  in  the 
provision"  of  alarm  monitoring  service. 
In  making  this  assessment,  the 
Commission  concluded  that  it  would 
"examine  sales  agency  and  marketing 
arrangements  between  a  BOC  and  an 
alarm  monitoring  company  on  a  case- 
by-case  basis  to  determine  whether  they 
constitute  the  'provision'  of  alarm 
monitoring  service."  In  evaluating  such 
arrangements,  the  Commission 
determined  that  it  would  take  into 
account  a  variety  of  factors,  including 
whether  the  terms  and  conditions  of  a 
sales  agency  or  marketing  arrangement 
are  made  available  to  other  alarm 
monitoring  companies  on  a 
nondiscriminatory  basis  and  the  manner 
in  which  the  BOC  is  being  compensated 
for  its  services. 

3.  SBC  filed  a  petition  for 
reconsideration  or  clarification  of  the 
Commission's  Alarm  Monitoring  Order. 
SBC  states  that  the  Alarm  Monitoring 
Order  did  not  articulate  how  a 
regulatory  commitment  to  make  a  sales 
agency  or  marketing  arrangement 
available  on  a  nondiscriminatory  basis 
"was  germane  to  the  'provision' 
analysis."  SBC  contends  that,  in 
assessing  whether  a  BOC  is  providing 
alarm  monitoring  services  in  violation 
of  section  275(a),  the  Commission  need 
not,  and  should  not,  consider  whether 
the  terms  and  conditions  of  a  BOCs 
sales  agency  or  other  marketing 
arrangement  with  a  particular  alarm 
monitoring  service  provider  are 
available  to  other  alarm  monitoring 
service  providers  on  a 
nondiscriminatory  basis.  SBC  asserts, 
however,  that  if  the  CommissidU 


continues  to  find  a  BOCs  relationship 
with  other  alarm  monitoring  service 
providers  pertinent  in  determining 
whether  a  BOC  is  "engagfed]  in  the 
provision"  of  alarm  monitoring  services, 
it  should  only  consider  whether  the 
arrangement  with  a  particular  provider 
is  non-exclusive,  not  whether  it  is 
available  on  a  nondiscriminatory  basis. 
According  to  SBC,  "such  non- 
exclusivity  would  ensure  that  both  the 
BOC  and  the  provider  would  remain 
free  to  do  business  with  others,"  and 

thus  "not  'intertwined'  with  one  another 

*   *   *  " 

4.  In  the  alternative,  if  the 
Commission  retains  nondiscrimination 
as  a  factor  in  its  analysis,  SBC  argues 
that  the  Commission  should  clarif\'  that 
nondiscrimination  is  not  an  absolute 
requirement  for  an  acceptable  sales 
agency  relationship.  Rather,  says  SBC, 
the  Commission  should  expressly  affirm 
that  nondiscrimination  is  not  an 
outcome-determinative  factor,  but  rather 
is  only  one  of  a  multitude  of  factors  that 
the  Commission  will  consider  in 
reviewing  sales  agency  and  other 
marketing  arrangements.  In  SBC's  view 

a  BOC  should  be  free  to  demonstrate 
that  based  on  factors  other  than 
nondiscrimination  "it  has  a  legitimate 
sales  agency  relationship  with  an  alarm 
service  provider  without  an  undue 
'intertwining'  of  interests." 

5.  The  Alarm  Industry 
Communications  Committee  (AICC) 
filed  an  opposition  to  SBC's  petition, 
arguing  that  the  statute's  outright  ban  on 
the  BOCs  provision  of  alarm  monitoring 
services  for  a  period  of  five  years 
require,  as  both  a  statuton,"  and  policv 
matter,  that  any  sales  or  other  marketing 
arrangement  be  made  available  on  a 
nondiscriminatory  basis  in  order  to 
restrain  adequately  the  BOCs  incentive 
and  ability  to  enter  into  arrangements 
that  constitute  the  provision  of  alarm 
monitoring  services.  As  for  SBC's 
alternative  request,  AICC  argues  that 
SBC  should  be  told,  "clearly  and 
simply,"  that  it  cannot  discriminate 
among  alarm  monitoring  providers  in  its 
provision  of  marketing  or  billing  and 
collection  services.  AICC  asserts  that 
there  are  numerous  legal  and  policy 
reasons  to  forbid  discrimination  and 
none  in  its  favor. 

6.  As  the  Commission  stated  in  the 
Alarm  Monitoring  Order,  we  must 
assess  on  a  case-by-case  basis  whether  a 
BOCs  interests  are  so  intertwined  with 
an  alarm  monitoring  service  provider 
that  the  BOC  itself  may  be  considered  to 
be  "engagledl  in  the  provision"  of  alarm 
monitoring  service  in  violation  of 
section  275(a).  In  making  such  an 
assessment,  the  Commission  will 
consider  a  variety  of  factors  to  inform 
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our  ultimate  determination  as  to 
whether  a  BOCs  sales  agency  or  other 
marketing  arrangement  causes  its 
interests  to  be  so  intertwined  with  the 
interests  of  a  earticular  alarm 
monitoring  swvice  provider  that  the 
BOC  itself  maK'  be  considered  to  be 
"engag[ed]  in  the  provision"  of  alarm 
monitoring  se  rvice. 

7.  In  this  Oi  der,  we  clarify  our 
rationale  for  toting  into  account 
whether  a  BOC's  sales  agency  or  other 
marketing  arr  mgement  is  available  on  a 
non-discrimii  atory  basis  in  assessing 
whether  the  I OC  is  engaged  in  the 
"provision"  or  alarm  monitoring  service 
We  strongly  d  isagree  with  SBC  that  the 
availability  ol  sales  agency  or  other 
marketing  arrangements  on  a 
nondiscrimin  itory  basis  has  no 
relevance  in  c  etermining  whether  a 
BOC  is  engag(  d  in  the  provision  of 
alarm  monito  ing  services.  While  the 
Commission  i  nay  consider  a  variety  of 
other  factors  i,s  well,  the  presence  of 
sales  agency  c  r  other  marketing 
arrangements  with  multiple  alarm 
monitoring  se  rvice  providers  is  an- 
indication  th<  t  the  BOC's  interests  in 
such  arrangenents  are  limited  only  to 
the  provision  of  the  sales  agency  or 
marketing  coi  nponent  of  the  service. 
Alternatively  to  the  extent  that  a  BOC 
makes  a  sales  agency  or  other  marketing 
arrangement ;  ivailable  to  any  alarm 
monitoring  s(  rvice  provider  on  the  same 
terms  and  coi  iditions,  such  availability 
is  evidence  tl  at  the  BOC's  interests  are 
independent  af,  and  not  intertwined 
with,  a  particular  alarm  monitoring 
service  provii  ler.  Therefore,  in  the 
absence  of  ac  ual  sales  agency  or  other 
marketing  an  mgements  with  multiple 
alarm  monitoring  service  providers,  a 
commitment  to  make  such  arrangements 
available  on  <  nondiscriminatory  basis 
would  be  evi  lence — to  be  considered 
along  with  ot  ler  factors — that  a  BOC's 
interests  are  i  ndependent  of,  and 
distinct  from  any  particular  alarm 
monitoring  S(  irvice  provider. 
Accordinglv.  we  do  not  disturb  our 
previous  fine  ing  that  the  availability  of 
sales  agency  )r  other  marketing 
arrangement!  on  a  nondiscriminatory 
basis  is  relev  mt  to  whether  a  BOC  is 
engaged  in  tl:  e  provision  of  alarm 
monitoring  » (rvices. 

/.  Ordering  C  auses 

8.  Pursuan  to  sections  1-4,  201-205, 
214.  275,  anc  303(r)ofthe 
Communicat  ons  Act  of  1934,  as 
amended,  47  U.S.C.  151-154,  201-205, 
214,  275,  30:  (r),  this  Order  on 
Reconsideral  ion  in  CC  Docket  No.  96- 
152  is  adopt(  d. 

9.  The  peti  lion  for  reconsideration 
filed  by  Sout  iwestern  Bell  Telephone 


Company  is  denied  in  its  entirety,  as 

described  herein. 

Federal  Communications  Commission. 

Vfagalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-2363  Filed  2-2-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish-and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AE82 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Plant  Yreka 
Phlox  from  Sisldyou  County,  CA 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  determine 
endangered  status  pursuant  to  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended,  for  Phlox  hirsuta  (Yreka 
phlox).  This  perennial  plant  species  is 
known  only  from  two  locations  in 
Siskiyou  County,  California.  A  third 
location,  near  Etna  Mills,  California,  has 
been  searched,  but  no  plants  or  habitats 
have  been  found  since  1930.  The 
primary  threats  to  P.  hirsuta  include 
urbanization,  inadequate  State 
regulatory  mechanisms,  and  extirpation 
from  random  events  due  to  the  small 
number  of  populations  and  limited 
range  of  the  species.  This  rule 
implements  the  Federal  protections  and 
recovery  provisions  afforded  by  the  Act 
for  this  plant. 

DATES:  Effective  March  6,  2000. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Fish  and  Wildlife 
Office,  2800  Cottage  Way,  Suite  W2605, 
Sacramento,  California  95825-1846. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Tarp  or  Jan  Knight,  Sacramento 
Fish  and  Wildhfe  Office  (see  ADDRESSES 
section)  (telephone  916/414-6645; 
facsimile  916/414-6710). 
SUPPLEMENTARY  INFORMATION: 

Background 

Phlox  hirsuta  (Yreka  phlox)  is 
endemic  to  Siskiyou  County,  California, 
where  it  grows  on  serpentine  slopes  in 
the  vicinity  of  the  City  of  Yreka 
(California  Native  Plant  Society  (CNPS) 
1985).  Serpentine  soils  are  rocky 


mineral  soils  consisting  mostly  of 
ultramafic  rocks  (rocks  with  unusually 
large  amoimts  of  magnesium  and  iron); 
the  large  amount  of  magnesium  in  the 
soil  gives  it  a  green  mottled  color. 
Ultramafic  rocks  are  foimd 
discontinuously  throughout  California, 
in  the  Sierra  Nevada  and  in  the  Coast 
Ranges  from  Santa  Barbara  County, 
California,  to  British  Columbia.  Soils 
produced  from  ultramafic  rocks  have 
characteristic  physical  and  chemical 
properties,  such  as  high  concentrations 
of  magnesiiun,  chromium,  and  nickel, 
and  low  concentrations  of  calciiun, 
nitrogen,  potassium,  and  phosphorus. 
Serpentine  soils  alter  the  pattern  of 
vegetation  and  plant  species 
composition  nearly  everywhere  they 
occur.  While  serpentine  soils  are 
inhospitable  for  the  growth  of  most 
plants,  some  plants  are  wholly  or  largely 
restricted  to  serpentine  substrates 
(Kruckeberg  1984). 

Elias  Nelson  (1899)  described  Phlox 
hirsuta  based  on  a  collection  made  by 
Edward  L.  Greene  in  1876  near  Yreka, 
Siskiyou  County,  California.  .Willis  L. 
Jepson  (1943)  reduced  the  species  to 
varietal  status,  treating  the  taxon  as 
Phlox  stansburyi  var.  hirsuta.  Edgar 
Wherry  (1955)  in  his  monograph  of  the 
genus  Phlox  and  most  recently  Patterson 
and  Wilken  (1993)  recognize  this  taxon 
as  Phlox  hirsuta  E.  E.  Nelson. 

Phlox  hirsuta  is  a  perennial  subshrub 
in  the  phlox  family  (Polemoniaceae). 
The  species  grows  5  to  15  centimeters 
(cm)  (2  to  5.9  inches  (in))  high  from  a 
stout,  woody  base  and  is  hairy 
throughout.  Narrowly  lanceolate  to 
ovate  leaves  with  glandular  margins  are 
crowded  on  the  stem.  The  leaves  are  1.5 
to  3  cm  (0.6  to  1.2  in)  long  and  4  to  7 
miUimeters  (mm)  (0.2  to  0.3  in)  wide. 
Pink  to  purple  flowers  appear  from 
April  to  June.  The  corollas  (petals)  of 
the  flowers  are  12  to  15  nmi  (0.5  to  0.6 
in)  long  and  are  smooth-margined  at  the 
apex  (tip)  (CNPS  1977,  1985).  The  5  to 
8  mm  (0.2  to  0.3  in)  style  (female 
reproductive  organ  in  a  plant)  is 
contained  within  the  corolla  tube  (tube 
formed  by  the  flower  petals)  (CNPS 
1977,  1985;  Pattersen  and  Wilken  1993). 
Several  other  phlox  species  may  occur 
within  the  range  of  P.  hirsuta.  Of  these, 
P.  speciosa  (showy  phlox)  has  notched 
petals  and  grows  to  15  to  40  cm  (5.9  to 
15.8  in),  considerably  taller  than  P. 
hirsuta.  Phlox  adsurgens  (northern 
phlox)  is  also  larger  than  P.  hirsuta 
growing  to  15  to  30  cm  (5.9  to  11.8  in). 
In  addition,  P.  adsurgens  blooms  later 
(from  June  to  August)  than  P.  hirsuta 
and  is  glabrous  (lacking  hairs  and 
glands)  rather  than  hairy.  Prostrate 
(lying  flat  on  the  ground)  to  decumbent 
(mostly  lying  on  the  ground  but  with 
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tips  curving  up)  stems  and  herbage 
lacking  glands  separate  P.  diffusa 
(spreading  phlox)  from  P.  birsuta  (CNPS 
1977,  1985).  Although  found  at  the  same 
latitudes,  P.  stansburyi  {Stansbury's 
phlox)  occurs  112  kilometers  (km)  (70 
miles  (mi))  farther  to  the  east  in  Lassen 
and  Modoc  Counties  (CNPS  1977). 
Phlox  cespitosa  is  glandular-hairy,  has  a 
matted  growth  habit,  and  is  one  of 
several  species  of  phlox  that  forms  mats 
(Hickman  1993  third  printing  with 
corrections  1996),  which  is  unlike  the 
■  erect  stem,  open  branch  habit  of  P. 
birsuta. 

Pblox  birsuta  is  found  on  serpentine 
soils  at  elevations  from  880  to  1,340 
meters  (2,800  to  4,400  feet)  in 
association  with  Pinus  jeffreyi  (Jeffrey 
pine),  Calocedrus  decurrens  (incense 
cedar),  and  funiperus  spp.  (junipers) 
(CNPS  1985;  California  Department  of 
Fish  and  Game  (CDFG)  1986;  California 
Natural  Diversity  Data  Base  (CNDDB) 
1997).  Pblox  birsuta  is  known  from  only 
two  locations  in  the  vicinity  of  Yreka, 
California.  One  occurrence  is  an  open 
ridge  in  a  juniper  woodland  within  the 
city  limits  of  Yreka  (CNPS  1977,  1985; 
CNDDB  1997).  Estimates  of  the  area 
occupied  by  the  occurrence  range  from 
approximately  15  hectares  (ha)  (37  acres 
(ac))  (Grant  and  Virginia  Fletcher,  in  litt. 
1995)  to  approximately  36  ha  (90  ac) 
(Nancy  Kang,  Service,"//?  litt.  1995a).     - 
Other  extreme  serpentine  sites  searched 
in  the  area  do  not  support  additional 
populations  of  Pblox  birsuta  (Adams 
1987).  The  second  occurrence  is  about 
8  to  10  km  (5  to  6  mi)  southwest  of 
Yreka  along  California  State  Highway  3 
in  an  open  Jeffrey  pine  forest  (CNPS 
1977,  1985;  CNDDB  1997)  and  includes 
approximately  65  ha  (160  ac)  of 
occupied  habitat  {Ser\'ice  maps  on  file). 
A  third  location,  where  the  species  was 
last  reported  in  1930,  is  in  the  vicinity 
of  Mill  Creek  near  Etna  Mills.  The  area 
was  searched,  but  no  plants  or 
appropriate  habitats  were  identified 
(CNPS  1985),  and  the  location  may  be 
incorrect  (CDFG  1986;  Adams  1987). 
Surveys  have  been  conducted  on  80 
percent  of  the  potential  habitat  (defined 
as  the  presence  of  suitable  soils)  on 
Klamath  National  Forest  (Ken  Fuller 
and  Diane  Elam,  Service,  in  litt.  1997; 
Barbara  Williams,  Klamath  National 
Forest,  pers.  comm.  1997)  and  Bureau  of 
Land  Management  (Joe  Molter,  Bureau 
of  Land  Management,  pers.  comm.  1997) 
lands  within  the  Redding  Resource 
Area;  no  new  populations  of  P.  birsuta 
have  been  discovered. 

Land  ownership  of  tlie  two 
occurrences  of  Pblox  birsuta  is  a 
mixtiu-e  of  private,  the  City  of  Yreka, 
and  the  US  Forest  Service  (CNDDB 
1997).  The  City  of  Yreka  occurrence  of 


P.  birsuta  is  the  more  vigorous  and 
dense  of  the  two  occurrences  (Linda 
Barker,  Klamath  National  Forest,  in  litt. 
1985;  Adams  1987;  CNDDB  1997).  Part 
of  the  P.  birsuta  occurrence  in  the  City 
of  Yreka  is  owned  by  the  City  of  Yreka; 
the  remainder  is  privately  owned  (Larr>' 
Bacon,  City  of  Yreka,  pers.  comm.  1997). 
The  Highway  3  occurrence  is  partially 
on  US  Forest  Service  lands  on  the 
Klamath  National  Forest,  partially 
within  a  State  highway  right-of-way, 
and  partially  privatelv  owned  (CDFG 
1986;  CNDDB  1997).  Approximately  50 
percent  of  occupied  habitat  at  the 
Highway  3  occurrence  and  25  percent  of 
the  occupied  habitat  of  the  species  is  on 
land  administered  by  the  Klamath 
National  Forest  (based  on  maps  in 
Ser\'ice  files;  B.  Williams,  pers.  comm. 
1997).  Pblox  birsuta  is  threatened  by 
urbanization  at  the  City  of  Yreka 
location  and  by  inadequate  State 
regulatory  mechanisms  throughout  its 
range.  The  small  number  of  populations 
and  small  range  of  the  species  also  make 
it  vulnerable  to  decline  or  extirpation 
due  to  random  events  throughout  its 
range. 

Previous  Federal  Action 

Federal  action  on  Pblox  birsuta  began 
as  a  result  of  section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975,  and  included  P.  birsuta  as  an 
endangered  species.  We  published  a 
notice  in  the  July  1, 1975,  Federal 
Register  (40  FR  27823),  announcing  our 
decision  to  treat  the  Smithsonian  report 
as  a  petition  within  the  context  of 
section  4(c)(2)  (now  section  4(b)(3)  of 
the  Act)  and  oiu  intention  to  review  the 
status  of  P.  birsuta.  On  June  16,  1976, 
we  published  a  proposal  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1,700  vascular  plant  taxa 
as  endangered  species  pursuant  to 
section  4  of  the  Act.  The  list  of  1 .700 
plant  taxa,  which  included  P.  birsuta. 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  us  in 
response  to  House  Document  No.  94-51 
and  the  July  1,  1975,  Federal  Register 
publication. 

We  published  an  updated  Notice  of 
Review  for  plants  on  December  15,  1980 
(45  FR  82480),  that  identified  those 
plants  currently  being^considered  for 
listing  as  endangered  or  threatened.  We 
included  Pblox  birsuta  as  a  category  1 
candidate  species.  Category  1 
candidates  were  defined  as  taxa  for 


which  we  had  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals.  Our  November  28, 
1983,  supplement  to  the  Notice  of 
Review  (48  FR  53640)  as  well  as  the 
subsequent  revision  on  September  27, 
1985  (50  FR  39526).  included  P.  birsuta 
as  a  category  2  candidate.  Categor}'  2 
taxa  were  those  for  which  data  indicated 
listing  was  possibly  appropriate,  but  for 
which  substantial  data  on  biological 
vulnerability  and  threats  were  not 
currently  known  or  on  file  to  support  a 
listing  proposal. 

We  revised  the  plant  notice  of  review 
again  on  February  21.  1990  (55  FR 
6184),  and  September  30,  1993  (50  FR 
51143).  In  both  notices,  we  included 
Pblox  birsuta  as  a  category  1  candidate. 
In  our  February  28,  1996,  Notice  of 
Review  (61  FR  7596),  we  ceased  using 
the  category  designations  and  included 
P.  birsuta  as  a  candidate  species. 
Candidate  species  are  those  taxa  for 
which  we  have  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  proposals  to  list 
the  species  as  threatened  or  endangered. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary'  to  make  certain  findings 
on  pending  petitions  within  12  months 
of  their  receipt.  Section  2(b)(1)  of  the 
1982  amendments  further  requires  that 
all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  That  provision 
of  the  Act  applied  to  Pblox  birsuta, 
because  the  1975  Smithsonian  report 
had  been  accepted  as  a  petition.  On 
October  13,  1982.  we  found  that  the 
petitioned  listing  of  the  species  was 
warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3){B)(iii)  of  the  Act; 
notification  of  this  finding  was 
published  on  Januarj'  20,  1984  (49  FR 
2485).  Sxifzh  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  annually  in 
October  of  1984  through  1997! 

On  April  1,  1998.  we  publishad  a 
proposed  rule  to  list  Pblox  birsuta  as  an 
endangered  species  in  the  Federal 
Register  (63  FR  15820).  The  comment 
period  was  open  until  June  1,  1998. 
With  publication  of  this  final  rule,  we 
now  determine  that  P.  birsuta  is 
endangered. 

The  processing  of  this  final  rule 
conforms  with  our  Listing  Priority 
Guidance  published  in  the  Federal 
Register  on  October  22,  1999  (64  FR 
57114).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings. 
Highest  priority  is  processing 
emergency  listing  rules  for  any  species 
determined  to  face  a  significant  and 
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imminent  risk  to  its  well-being  (Priority 
1).  Second  pri  ^rity  (Priority  2)  is 
processing  fin  d  determinations  on 
proposed  addi  tions  to  the  lists  of 
endangered  ai  d  threatened  wildlife  and 
plants.  Third  )riority  is  processing  new 
proposals  to  a  id  species  to  the  lists.  The 
processing  of  i  idministrative  petition 
findings  (petit  ons  filed  under  section  4 
of  the  Act)  is  t  ie  fourth  priority.  The 
processing  of  critical  habitat 
determinations  (prudency  and 
detenninabilily  decisions)  and  proposed 
or  final  design  ations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  ander  the  Listing  Priority 
Guidance.  Th  s  final  rule  for  Phlox 
birsuta  is  a  Pr  ority  2  action  and  is  being 
completed  in  iccordance  with  the 
current  Listin  ;  Priority  Guideince. 

We  have  up  dated  this  rule  to  reflect 
any  changes  in  distribution,  status,  and 
threats  since  (  ublishing  the  proposed 
rule  and  to  im  :orporate  information 
obtained  throi  igh  the  public  comment 
period.  This  additional  information  did 
not  alter  our  c  ecision  to  list  these 
species. 

Summary  of  ( lomments  and 
Recommenda  tions 

In  the  proposed  rule  published  April 
1,  1998,  in  th(  Federal  Register  (63  FR 
15820)  and  associated  notifications,  we 
requested  all  nterested  parties  to 
submit  factua  reports  or  information 
that  might  coi  itribute  to  development  of 
a  final  rule.  V  e  contacted  and  requested 
comments  frc  m  appropriate  Federal 
agencies,  Stat  ?  agencies,  county  and  city 
governments,  scientific  organizations, 
and  other  int<  rested  parties.  We 
published  an  announcement  of  the 
proposed  ruit  in  the  Siskiyou  Daily 
News  on  Apr;  1  3,  1998.  which  invited 
general  publi  ;  comment.  The  public 
comment  per  od  closed  on  June  1, 1998. 
We  received  i  lo  request  for  a  pi^blic 
hearing. 

During  the  jublic  comment  period,  22 
individuals  o   agencies  submitted 
comments.  Fi  lur  commenters  supported 
the  listing.  11  commenters  opposed  the 
listing,  and  7  commenters  were  neutral. 
Supporting  c  )mments  were  received 
from  the  Stat ;  and  local  chapter  of  the 
California  Nh  tive  Plant  Society  and  two 
private  citizi-  is.  Opposing  comments 
were  receive(  from  the  Pacific  Legal 
Foundation  .i  nd  10  private  citizens. 
Opposing  coi  nmonts  and  other 
comments  qi  estioning  the  proposed 
rule  have  bet  n  organized  into  specific 
issues.  We  si  mmarized  these  issues  and 
our  response  to  each  as  follows: 

Issue  J ;  Or  D  commenter  opposed  the 
listing  oiPhhx  hirsuta,  stating  that  the 
Federal  Gove  mment  lacks  authority 
under  the  Co  mmerce  Clause  of  the 


Constitution  to  regulate  this  plant 
species. 

Service  Response:  A  recent  decision 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
National  Association  of  Home  Builders 
of  the  U.S.  V.  Babbitt.  130  F.3d  1041 
(D.C.  Cir.  1997)  makes  it  clear  in  its 
application  of  the  test  used  in  the 
United  States  Supreme  Coiul  case, 
United  States  v.  Lopez,  514  U.S.  549 
(1995),  that  regulation  of  endangered 
species  limited  to  one  State  under  the 
Act  is  within  Congress'  Conmierce 
Clause  power.  On  June  22,  1998,  the 
Supreme  Court  declined  to  accept  an 
appeal  of  this  case  (118  S.  Ct.  2340 
(1998)).  Therefore,  our  application  of 
the  Act  to  Phlox  hirsuta  is 
constitutional. 

Issue  2:  Two  commenters  stated  that 
existing  State  regulations,  such  as  the 
California  Environmental  Quality  Act 
(CEQA)  regulatory  mechanisms,  were 
sufficient  to  protect  Phlox  hirsuta,  and 
thought  that  federally  listing  P.  hirsuta 
would  be  a  duplication  of  effort. 

Service  Response:  We  believe  that  the 
existing  State  regulatory  mechanisms 
are  inadequate  to  protect  Phlox  hirsuta. 
Please  see  factor  D  in  the  "Summary  of 
Factors  Affecting  the  Species,"  section 
in  this  rule. 

We  do  not  believe  that  federally 
listing  Phlox  hirsuta  would  be  a 
duplication  of  effort.  Federal  and  State 
regulations  complement  each  other.  As 
discussed  further  in  factor  D  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section,  the  CEQA  and 
California  Endangwed  Species  Act 
(CESA)  apply  to  actions  on  private  and 
State  lands.  As  applied  to  plant  species, 
the  Federal  Endangered  Species  Act 
primarily  covers  Federal  land  and 
Federal  actions  that  may  affect  proposed 
and  listed  species. 

Issue  3:  Three  commenters  questioned 
the  rarity  of  Phlox  hirsuta.  One  of  the 
commenters,  in  response  to  seeing  an 
article  in  the  Siskiyou  Daily  News, 
stated  there  is  a  lot  of  Yreka  phlox 
growing  in  Siskiyou  and  Shasta 
Counties.  Another  commenter  provided 
a  long  list  of  places  to  check.  A  third 
commenter  provided  photos  of  Phlox 
occurring  in  Scott  Valley,  noting  that 
these  plants  appear  to  be  very  similar  to 
the  photo  of  Phlox  hirsuta  published  in 
the  Siskiyou  Daily  News  on  April  3, 
1998. 

Service  Response:  We  maintain  that 
Phlox  hirsuta  is  a  very  rare  plant.  As 
discussed  in  the  "Background"  section 
of  this  rule,  several  other  Phlox  species, 
that  are  much  more  abundant,  may 
occur  within  the  range  of  Phlox  hirsuta. 
We  sent  the  photos  of  Phlox  from  Scott 
Valley  to  Barbara  Williams,  Forest 


Botanist  for  the  Klamath  National 
Forest,  who  identified  the  Phlox  as 
P^yox  diffusa. 

Issue  4:  One  commenter  stated  that 
we  should  consider  the  economic  effects 
of  the  listing  on  the  local  economies 
where  the  plant  occurs. 

Service  Response:  Under  section 
4(b)(1)(A)  of  the  Act,  a  hsting 
determination  must  be  based  solely  on 
the  best  scientific  and  commercial  data 
available  about  whether  a  species  meets 
the  Act's  definition  of  a  threatened  or 
endangered  species.  The  legislative 
history  of  this  provision  clearly  states 
the  intent  of  Congress  to  "ensure"  that 
listing  decisions  are  "based  solely  on 
biological  criteria  and  to  prevent  non- 
biological  considerations  from  affecting 
such  decisions,"  H.R.  Rep.  NO.  97-835, 
97th  Cong.,  2nd  Sess.  19  (1982).  As 
further  stated  in  the  legislative  history, 
"applying  economic  criteria  ...  to  any 
phase  of  the  species  listing  process  is 
applying  economics  to  the 
determinations  made  under  section  4  of 
the  Act  and  is  specifically  rejected  by 
the  inclusion  of  the  word  'solely'  in  the 
legislation,"  H.R.  Rep.  NO.  97-835,  97th 
Cong.  2nd  Sess.  19  (1982).  Because  we 
are  precluded  from  considering 
economic  impacts  in  a  final  decision  on 
a  proposed  listing,  we  did  not  examine 
such  impacts. 

Issue  5:  Three  commenters  were 
concerned  the  listing  would  violate 
private  property  rights  under  the  Fifth 
Amendment  to  the  US  Constitution.  A 
fourth  commenter  stated  that  public  and 
private  property  owners  should  be 
adequately  compensated  for  setting 
aside  land  for  Phlox  hirsuta. 

Service  Response:  We  disagree  that 
the  listing  of  Phlox  hirsuta  would 
constitute  a  taking  of  private  property  in 
violation  of  the  Fifth  Amendment  to  the 
Constitution.  The  regulator^'  protection 
afforded  listed  plant  species  under  the 
Act  is  limited.  In  particular,  section  9  of 
the  Act  does  not  prohibit  the  "take"  of 
listed  plant  species  on  private  lands. 
Generally,  as  applied  to  private 
property,  only  the  removal,  damage,  or 
destruction  of  listed  plant  species  in 
violation  of  a  State  law  or  regulation  or 
in  the  course  of  a  violation  of  a  State 
criminal  trespass  law  is  a  violation  of 
the  Act.  Further,  the  mere  issuance  of  a 
regulation,  like  the  enactment  of  a 
statute,  is  rarely  sufficient  to  establish 
that  private  property  has  been  taken 
unless  the  regulation  itself  appears  to 
deny  the  property  owner  economically 
viable  use  of  personal  property.  In  order 
to  establish  that  their  properties  have 
been  taken  as  a  result  of  a  regulatory 
action,  such  as  the  listing  of  a  species, 
property  owners  must  first  initiate  an 
attempt  to  utilize  their  property  and 
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receive  a  determination  regarding  the 
level  of  use  that  is  less  than  allowed 
prior  to  the  listing.  Property  owners 
must  ordinarily  apply  for  all  available 
permits  and  waivers  before  takings 
could  potentially  be  established.  The 
conunenters  have  not  provided  any 
cogent  legal  basis  for  their  assertions 
that  listing  Phlox  hirsuta  will  result  in 
a  Fifth  Amendment  taking  of  private 
property. 

Issue  6:  Several  conunenters  were 
concerned  about  how  private 
landowners  may  be  affected  by  the 
listing  of  Phlox  hirsuta. 

Service  Response:  Portions  of  the  two 
Phlox  hirsuta  populations  do  grow  on 
private  land.  As  noted  above,  Federal 
listing  does  not  restrict  the  damage  or 
destruction  of  listed  plants  due  to 
otherwise  lawful  private  activities  on 
private  land  beyond  any  level  of 
protection  that  may  be  provided  under 
State  law.  Federal  listing  of  plants  does 
not  restrict  any  uses  of  privately  owned 
land  unless  Federal  funding  or  a  Federal 
permit  is  involved.  Listing  Phlox  hirsuta 
as  endangered  likely  will  not  affect 
logging,  farming,  or  ranching  operations, 
including  cattle  grazing,  on  private  land. 
Other  activities  that  do  not  violate  the 
taking  prohibitions  of  section  9(a)(2)  of 
the  Act,  as  well  as  prohibited  activities, 
are  discussed  further  under  the 
"Available  Conservation  Measures" 
section  of  this  rule. 

Issue  7:  Four  commenters  questioned 
the  prudence  of  saving  endangered 
species. 

Service  Response:  The  Act  directs  us 
to  conserve  endangered  and  threatened 
species.  The  Act  reflects  the  value 
Congress  and  the  American  people 
place  upon  the  biological  diversity  of 
the  United  States.  When  a  species  goes 
extinct,  part  of  our  natiual  heritage  has 
been  lost  and  cannot  be  replaced. 
Additionally,  every  species  is  part  of  the 
biological  network  that  supports  all  Ufe. 
A  species  in  decline  is  a  sign  that 
something  may  be  wrong  in  the 
environment.  By  addressing  the  causes 
of  a  plant  or  animal's  decline  we  are 
protecting  the  environment  on  which 
we  all  depend. 

Issue  8:  One  cbmmenter  asked  how 
the  threats  to  Phlox  hirsuta  might  be 
eliminated. 

Service  Response:  Generally,  recovery 
strategies  for  plants  focus  first  on 
protection  and  management  of  known 
populations.  This  process  would 
involve  working  with  landowrners  to 
avoid  adverse  effects  to  the  species.  If 
use  of  private  land  does  not  involve 
Federal  funding  or  permitting,  or  violate 
a  State  law,  we  do  not  have  the 
authority  to  prevent  any  action  that 
might  affect  federally  listed  plants.  In 


these  situations,  the  Service  hopes  that 
private  landowners  will  work  with  us 
volimtarily  to  minimize  the  effects  of 
their  projects  to  listed  species.  When 
actioUs  involve  Federal  land  (as  with 
U.S.  Forest  Service  land)  or  Federal 
funding  (as  may  be  the  case  with 
California  Department  of  Transportation 
(Caltrans)  activities),  we  work  with  the 
Federal  agency  involved  to  minimize 
effects  to  listed  species.  When  plant 
species  consist  of  very  few  populations 
and/or  very  small  ranges,  like  Phlox 
hirsuta,  recovery  strategies  also  include 
collection  of  seed  for  storage  in  botanic 
gardens.  This  action  is  designed  to 
prevent  extinction  of  the  species  due  to 
catastrophic  events  (such  as  a  flood)  and 
to  provide  seeds  for  introduction  to 
other  sites,  should  we  find  that 
introductions  are  appropriate. 

Issue  9:  Three  commenters  wanted  to 
know  the  difference  between  Phlox 
hirsuta  and  other  phloxes  such  as 
"common  phlox,"  P.  caespitosa  (tufted 
phlox),  and  P.  diffusa  (spreading  phlox). 
Service  Response:  The  Jepson  Manual, 
Higher  Plants  of  California  (Hickman 
1993  third  printing  with  corrections 
1996),  provides  the  technical 
description  of  differences  in  these 
species.  We  recognize  The  Jepson 
Manual  as  the  most  recently  accepted 
taxonomic  treatment  of  plants  in 
California.  The  Jepson  Manual  is  the 
most  recent  taxonomic  identification 
key  (or  flora,  i.e.,  a  treatise  on  the  plants 
of  an  area)  for  plants  of  California,  and 
the  flora  to  which  we  refer  for  plant 
taxonomy.  Earlier  treatments  of  P. 
caespitosa,  and  its  varieties,  suggest  it 
has  smaller  flowers  than  P.  hirsuta.  All 
of  the  treatments  also  describe  P. 
caespitosa,  and  its  varieties,  as  having  a 
denstely  climiped  (not  open),  tufted,  or 
cushion-like  growth  form.  In  contrast,  P. 
hirsuta  is  described  as  a  subshrub  (small 
shrub)  having  an  erect  stem  and  open 
branches.  Please  see  the  "Background" 
section  of  this  rule  for  a  discussion  on 
how  P.  hirsuta  differs  from  P.  diffusa 
and  other  common  phloxes. 

Peer  Review 

In  accordance  with  Interagency 
Cooperative  Policy  published  on  July  1, 
1994  (59  FR  34270),  we  solicited  formal 
scientific  peer  review  and  expert 
opinions  of  three  independent  and 
appropriate  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assumptions  relating  to  the 
taxonomy,  population  status,  and 
supportive  biological  and  ecological 
information  for  the  proposed  plant. 

Only  one  of  the  three  requested 
reviewers  provided  comments.  This 
reviewer  supported  the  listing  of  Phlox 
hirsuta  and  commented  specifically  on 


the  rarity  of  P.  hirsuta.  The  reviewer 
stated  that  a  number  of  botanists  and 
other  professionals  interested  in  Phlox, 
in  addition  to  those  mentioned  in  the 
proposed  rule,  have  searched  very 
carefully  for  P.  hirsuta  populations 
without  success.  The  reviewer  thought 
that  finding  additional  sites  for  P. 
hirsuta  is  very  unlikely. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  (16  U.S.C.  1533) 
and  the  regulations  (50  CFR  part  424) 
issued  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procediues  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Phlox  hirsuta  E.E.  Nelson  (Yreka  phlox) 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
Phlox  hirsuta  population  within  the' 
City  of  Yreka  represents  at  least  18 
percent,  and  possibly  45  percent,  of 
occupied  habitat  for  the  species 
(calculated  ft-om  Service  records).  This 
population  is  threatened  by 
development,  with  the  majority  of  the 
site  already  subdivided  into  lots  for 
development  (CNPS  1985;  CDFG  1986). 
Eight  of  the  subdivision  lots  support  P. 
hirsuta;  of  these  eight,  seven  have  P. 
hirsuta  on  at  least  75  percent  of  the  lot 
(N.  Kang,  in  lift.  1995a).  Six  of  the  eight 
lots  are  privately  owned,  and  two  are 
owned  by  the  City  of  Yreka. 
Additionally,  a  smaller  piece  of  land  in 
the  same  area  supports  P.  hirsuta  and  is 
also  owned  by  the  City  (N.  Kang,  in  litt. 
1995a;  L.  Bacon,  pers.  comm.  1997).  The 
P.  hirsuta  occurrence  within  the  City  of 
Yreka  has  been  disturbed  by  road 
construction  associated  with  the 
subdivision  (CNPS  1985;  CDFG  1986). 
An  unmaintained  roadway  bisects  the 
occurrence  and  likely  represents 
permanent  destruction  of  habitat  at  the 
site  (N.  Kang,  in  litt.  1995a).  Additional 
disturbance  resulted  from  grading  for  a 
house  pad  on  one  lot  in  1994;  Phlox 
hirsuta  has  not  reinvaded  the  disturbed 
area  (N.  Kang,  in  litt.  1995a.  1995b).  For 
most  of  the  lots  in  the  subdivision,  "the 
likely  ones  to  be  developed  currently 
provide  P.  hirsuta  habitat"  (N.  Kang,  in 
litt.  1995a,  1995b).  Because  P.  hirsuta 
plants  are  fairly  evenly  distributed 
across  the  lots,  strategic  placement  of 
development  in  occupied  habitat  would 
not  necessarily  minimize  impacts  to  the 
species.  Additionally,  over  the  long- 
term,  private  landowners  may  not 
maintain  their  properties  in  a  manner 
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consistent  witji  protection  of  the  plants 
and  their  habitat  (N.  Kang,  in  litt. 
1995a).  Formerly,  some  lots  at  the  site 
were  registers  i  with  The  Nature 
Conservancy  kndowner  contact 
program,  but  ijhat  program  no  longer 
exists  (L5mn  Liozier,  The  Natiore 
Conservancy,  pers.  comm.  1997).  While 
we  are  unawa  -e  of  specific  development 
plans  on  any  I  ots  at  this  time,  a  "for 
sale"  sign  was  posted  on  the  private 
property  in  Miy  1997  (K.  Fuller  and  D. 
Elam,  in /itt.  1997). 

The  only  ot  ler  occurrence  of  Phlox 
hirsuta,  locate  d  along  California  State 
Highway  3,  his  been  disturbed  in  the 
past  by  loggin ;  and  road  construction. 
Although  sele  :tive  logging  (CNPS  1985; 
Adams  1987)  -esulted  in  roads  and 
bulldozer  trails  through  the  site  (Adams 
1987),  logging  is  probably  not  a  threat  to 
P.  hirsuta  at  t  lis  time  (K.  Fuller  and  D. 
Elam,  in  litt.  1  997;  B.  Williams,  pers. 
comm.  1997).]Thirty  years  ago.  the 
realigiunent  o»  Highway  3  impacted  part 
of  this  occuridnce  (Sharon  Stacey, 
Caltrans,  pers  comm.  1996).  The  area 
has  since  beei  i  designated  by  Caltrans  as 
an  Environmentally  Sensitive  Area  (S. 
Stacey,  pers.  comm.  1998).  which 
provides  limi  ed  protection  in  that  it 
requires  ackn  )wledgment  of  a  sensitive 
species  occur -ence  in  project  planning. 
Although  roa(  I  maintenance  crews  are  to 
be  made  awai  e  that  no  new  ground  is 
to  be  distiube  d  along  this  stretch  of 
highway  (Bpb  Sheffield,  Caltrans,  pers. 
comm.  1997),  the  portion  of  the 
occurrence  w  thin  the  Caltrans  right-of- 
way  could  be  disturbed  by  road 
maintenance  Charlotte  Bowen, 
Caltrans,  in  htt.  1991).  The  area  within 
the  right-of-w  ay  consists  of  5  small 
subpopulatio  is  with  approximately  100 
plants,  occup  yring  less  than  0.8  hectare 
(2  ac)  along  4  km  (2.5  mi)  of  California 
State  Highway  3.  While  encroaching 
development  has  been  considered  to  be 
a  potential  th  reat  to  the  plants  occurring 
on  private  lai  ds  at  the  Highway  3  site 
(CNPS  1985;  ZDFG  1986),  the  threat 
from  develop  ment  at  this  site  does  not 
appear  immii  lent. 

B.  Ovenitil  zation  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Ov  srutilization  is  not  known 
to  be  a  threat  to  Phlox  hirsuta,  although 
it  has  been  si  ggested  that  the  species 
may  be  of  int  srest  to  rock  garden 
enthusiasts  (CNPS  1977). 

C.  Disease  or  predation.  Disease 
presents  no  k  nown  threat  to  Phlox 
hirsuta.  Parts  of  the  Highway  3  site  have 
been  grazed  i  n  the  past,  perhaps  by 
trespassing  c  ittle  (CNPS  1985;  Adams 
1987).  However,  grazing  is  probably  not 
a  threat  to  P.  hirsuta  at  this  time  (K. 
Fuller  and  D  Elam,  in  litt.  1997;  B. 
Williams,  pes.  comm.  1997). 


D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  State  of 
California  Fish  and  Game  Commission 
(CFGC)  listed  Phlox  hirsuta  as  an 
endangered  species  under  the  California 
Endangered  Species  Act  (CESA) 
(Chapter  1.5  section  2050  et  seq.  of  the 
California  Fish  and  Game  Code  and 
Title  14  California  Code  of  Regulations 
670.2).  Although  the  "take".of  State- 
listed  plants  has  long  been  prohibited 
imder  the  California  Native  Plant 
Protection  Act  (CNPPA)  (Chapter  10 
§  1908)  and  CESA  (Chapter  1.5  section 
2080),  in  the  past  these  statutes  have  not 
provided  adequate  protection  for  such 
plants  from  the  impacts  of  habitat 
modification  or  land  use  change.  For 
example,  under  the  CNPPA,  after  the 
California  Department  of  Fish  and  Game 
notifies  a  landowner  that  a  State-listed 
plant  grows  on  his  or  her  property,  the 
statute  requires  only  that  the  landowner 
notify  the  agency  "at  least  10  days  in 
advance  of  changing  the  land  us€i  to 
allow  salvage  of  such  a  plant"  (CNPPA, 
Chapter  10  §  1913).  Under  recen; 
amendments  to  CESA,  a  permit  under 
Section  2081(h)  of  the  Cadifomia  Fish 
and  Game  Code  is  required  to  "take" 
State-listed  species  incidental  to 
otherwise  lawful  activities.  The 
amendments  require  that  impacts  to  the 
species  be  fully  mitigated.  However, 
these  requirements  have  not  been  tested 
with  respect  to  State-listed  plant 
species,  and  several  years  will  be 
required  to  evaluate  their  effectiveness. 

CEQA  requires  full  disclosure  of 
potential  environmental  impacts  of 
proposed  projects,  including  impacts  on 
State-listed  plant  species.  Therefore, 
before  proceeding  with  development  of 
private  and  City  of  Yreka  lands  where 
Phlox  hirsuta  grows,  the  City  of  Yreka 
would  require  CEQA  review  (L.  Bacon, 
pers.  comm.  1997).  The  pubUc  agency 
with  primary  authority  or  jurisdiction 
over  the  project  is  designated  as  the  lead 
agency  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
CEQA  Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Once  significant  effects  are 
identified,  the  lead  agency  may  require 
mitigation  for  these  effects  through 
changes  in  the  project  or  a  mitigation 
plan.  When  mitigation  plans  are 
required,  they  often  involve 
transplantation  of  the  plant  species  to 
an  existing  or  artificially  created  habitat, 
followed  by  destruction  of  the  original 
site.  Therefore,  if  the  mitigation  effort 


fails,  the  resource  has  aheady  been  lost. 
Furthermore.  CEQA  does  not  guarantee 
that  such  conservation  efforts  will  be 
implemented.  Finally  mitigation  is  at 
the  discretion  of  the  lead  agency,  which 
may  decide  that  overriding 
considerations  make  mitigation 
infeasible.  In  the  latter  case,  projects 
that  cause  significant  environmental 
damage,  such  as  destruction  of 
endangered  species,  may  be  approved. 
Protection  of  listed  species  through 
CEQA  is,  therefore,  dependent  upon  the 
discretion  of  the  agency  involved. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Phlox 
hirsuta  is  known  from  only  two  small 
occurrences,  which  occupy  fewer  than 
121  ha  (300  ac)  in  a  restricted  habitat 
type  (serpentine  soils)  over  a  very  small 
range  (approximately  65  square-km  (25 
square-mi)).  The  combination  of  only 
two  populations,  small  range,  and 
restricted  habitat  makes  the  species 
highly  susceptible  to  extinction  or 
extirpation  from  a  significant  portion  of 
its  range  due  to  random  events  such  as 
fire,  drought,  disease,  or  other 
occurrences  (Shaffer  1981,  1987;  Meffe 
and  Carroll  1994).  Such  events  are  not 
usually  a  concern  until  the  number  of 
populations  or  geographic  distribution 
become  severely  limited,  as  is  the  case 
with  Phlox  hirsuta.  Once  the  number  of 
populations  or  the  plant  population  size 
is  reduced,  the  remnant  populations,  or 
portions  of  populations,  have  a  higher 
probability  of  extinction  from  random 
events  (Primack  1993). 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  Phlox 
hirsuta  in  determining  to  finalize  this 
rule.  Urbanization,  inadequate  State 
regulatory  mechanisms,  and  extirpation 
from  random  events  due  to  the  small 
number  of  populations  arid  small  range 
of  the  species  threaten  P.  hirsuta.  The 
two  occurrences  of  P.  hirsuta  total  fewer 
than  121  ha  (300  ac)  of  occupied  habitat 
in  the  vicinity  of  the  City  of  Yreka. 
Siskiyou  County,  California.  The  site 
within  the  City  of  Yreka  is  aheady 
subdivided,  has  been  disturbed  by 
activities  associated  witM  urbanization 
in  the  past,  is  situated  in  an  area  that  is 
suitable  for  development,  and  is 
improtected  from  this  threat.  In 
addition,  both  occurrences  are  at  risk 
due  to  inadequate  State  regulatory 
mechanisms  and  due  to  potential 
extirpation  of  all  or  part  of  the 
occurrences  due  to  random  events. 
Therefore,  the  preferred  action  is  to  list 
P.  hirsuta  as  endangered. 

Alternatives  to  listing  were 
considered  before  publication  of  this 
final  rule.  The  other  alternatives  were 
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not  preferred  because  they  would  not 
provide  adequate  protection  and  would 
not  be  consistent  with  the  Act.  Listing 
Phlox  birsuta  as  endangered  would 
provide  Federal  protection  for  the 
species  and  result  in  additional 
protection  as  outlined  under. the 
.  "Available  Conservation  Measures" 
section. 

Critical  Habitat 

In  the  proposed  rule,  we  indicated 
that  designation  of  critical  habitat  was 
not  prudent  for  Phlox  hirsuta  because  of 
a  concern  that  publication  of  precise 
maps  and  descriptions  of  critical  habitat 
in  the  Federal  Register  could  increase 
the  vulnerability  of  this  species  to 
incidents  of  collection  and  vandalism. 
We  also  indicated  that  designation  of 
critical  habitat  was  not  prudent  because 
we  believed  it  would  not  provide  any 
additional  benefit  beyond  that  provided 
through  listing  as  endangered. 

In  tne  last  few  years,  a  series  of  court 
decisions  have  overturned  Service 
determinations  regarding  a  variety  of 
species  that  designation  of  critical 
habitat  would  not  be  prudent  (e.g., 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  Interior  113  F. 
3d  1121  {9th  Cir.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  have  reexamined  the 
question  of  whether  critical  habitat 
designation  for  Phlox  hirsuta  would  be 
prudent. 

Due  to  the  small  number  of 
populations.  Phlox  hirsuta  is  vulnerable 
to  unrestricted  collection,  vandalism,  or 
other  disturbance.  We  remain  concerned 
that  these  threats  might  be  exacerbated 
by  the  publication  of  critical  habitat 
maps  and  further  dissemination  of 
locational  information.  However,  we 
have  examined  the  evidence  available 
for  P.  hirsuta  and  have  not  found 
specific  evidence  of  taking,  vandalism, 
collection,  or  trade  of  this  species  or  any 
similarly  situated  species. 
Consequently,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  recent  case  law,  we 
do  not  expect  that  the  identification  of 
critical  habitat  will  increase  the  degree 
of  threat  to  this  species  of  taking  or 
other  human  activity. 

In  the  absence  of  a  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  In  the 
case  of  this  species,  designation  of 
critical  habitat  may  provide  some 
benefits.  The  primary  regulatory  effect 
of  critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 


refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  critical 
habitat.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  this  species  would  not  be 
likely  to  change  the  section  7 
consultation  outcome  (because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species),  in 
some  instances,  section  7  consultation 
might  be  triggered  only  if  critical  habitat 
is  designated.  Examples  could  include 
unoccupied  habitat  or  occupied  habitat 
that  may  become  unoccupied  in  the 
future.  Designating  critical  habitat  may 
also  provide  some  educational  or 
informational  benefits.  Therefore,  we 
find  that  critical  habitat  designation  is 
prudent  for  Phlox  hirsuta. 

The  Final  Listing  Priority  Guidance 
for  FY  2000  (64  FR  57114)  states,  "The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  criticafhabitat 
will  be  funded  separately  from  other 
section  4  listing  actions  and  will  no 
longer  be  subject  to  prioritization  under 
the  Listing  Priority  Guidance.  Critical 
habitat  determinations,  which  were 
previously  included  in  final  listing  rules 
published  in  the  Federal  Register,  may 
now  be  processed  separately,  in  which 
case  stand-alone  critical  habitat^ 
determinations  will  be  published  as 
notices  in  the  Federal  Register.  V/e  will 
undertake  critical  habitat 
determinations  and  designations  during 
FY  2000  as  allowed  by  oiur  funding 
allocation  for  that  year."  As  explained 
in  detail  in  the  Listing  Priority 
Guidance,  our  listing  budget  is  currently 
insufficient  to  allow  us  to  complete 
immediately  all  of  the  listing  actions 
required  by  the  Act.  Deferral  of  the 
critical  habitat  designation  for  Phlox 
hirsuta  will  allow  us  to  concentrate  our 
limited  resources  on  higher  priority 
critical  habitat  and  other  listing  actions, 
while  allowing  us  to  put  in  place 
protections  needed  for  the  conservation 
of  P.  hirsuta  without  further  delay. 

We  plan  to  employ  a  priority  system 
for  deciding  which  outstanding  critical 
habitat  designations  should  be 
addressed  first.  We  will  focus  our  efforts 
on  those  designations  that  will  provide 
the  most  conservation  benefit,  taking 
into  consideration  the  efficacy  of  critical 
habitat  designation  in  addressing  the 
threats  to  the  species  and  the  magnitude 
and  immediacy  of  those  threats.  We  will 
develop  a  proposal  to  designate  critical 
habitat  for  Phlox  hirsuta  as  soon  as 
feasible,  considering  our  workload 
priorities. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  under  the 
Act  include.recognition,  recovery 
actions,  requirements  for  Federal 
protection,  and  prohibitions  against 
certain  activities.  Recognition  through 
listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
-  prohibitions  against  certain  activities 
involving  fisted  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  and 
with  respect  to  its  critical  habitat,  if  any 
is  being  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  Section 
7(a)(1)  requires  Federal  agencies  to  use 
their  authorities  to  further  the  purposes 
of  the  Act  by  carrying  out  programs  for 
listed  species.  Section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
Jf  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  us. 

Listing  Phlox  hirsuta  would  provide 
for  development  of  a  recovery  plan  for 
the  species.  The  plan  would  bring 
together  both  State  and  Federal  efforts 
for  conservation  of  the  species.  The  plan 
would  establish  a  framework  for 
agencies  to  coordinate  activities  and 
cooperate  with  each  other  in 
conservation  efforts.  The  plan  would  set 
recovery  priorities  and  estimate  costs  of 
various  tasks  necessary  to  accomplish 
them.  The  plan  also  would  describe  site- 
specific  management  actions  necessary 
to  achieve  conservation  and  survival  of 
P.  hirsuta.  Additionally,  pursuant  to    . 
section  6  of  the  Act.  we  would  be  able 
to  grant  funds  to  the  State  of  California 
for  management  actions  promoting  the 
protection  and  recovery  of  the  species. 

Federal  activities  potentially  affecting 
Phlox  hirsuta  include  issuance  of 
special  use  permits  and  rights-of-way. 
Approximately  one-half  of  the  Highway 
3  occurrence  of  Phlox  hirsuta  occurs  on 
lands  managed  by  the  U.S.  Forest 
Service.  The  U.S.  Forest  Service  would 
be  required  to  consult  with  us  if  any 
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policy  is  to  increase  public  awareness  of 
the  effect  of  the  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range.  One  of  the  two  occurrences  of 
Phlox  hirsuta  is  on  U.S.  Forest  Service 
lands.  We  believe  that,  based  upon  the 
best  available  information,  the  following 
actions  will  not  likely  result  in  a 
violation  of  section  9,  provided  these 
activities  are  carried  out  in  accordance 
with  existing  regulations  and  permit 
requirements: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies,  (e.g.. 
grazing  management,  agricultural 
conversions,  wetland  and  riparian 
habitat  modification,  flood  and  erosion 
control,  residential  development, 
recreational  trail  development,  road 
construction,  hazardous  material 
contaiiunent  and  cleanup  activities, 
prescribed  bums,  pesticide/herbicide 
application,  pipelines  or  utility  lines 
crossing  suitable  habitat)  when  such 
activity  is  conducted  in  accordance  with 
any  reasonable  and  prudent  measures 
given  by  us  in  a  consultation  conducted 
under  section  7  of  the  Act,  and 

(2)  Activities  on  private  lands  that  do 
not  involve  Federal  agency  funding  or 
authorization  on  private  lands,  such  as 
construction  of  fences,  livestock- water 
ponds,  and  livestock  grazing,  unless 
such  activities  are  carried  out  in 
knowing  violation  of  State  law  or 
regulatiqfi  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law. 

We  believe  that  the  following  could 
result  in  a  violation  of  section  9; 
however,  possible  violations  are  not 
limited  to  these  actions  alone: 

(1)  Unauthorized  collecting  of  the 
species  on  Federal  lands,  and 

(2)  Interstate  or  foreign  commerce  and 
import/export  without  previously 
obtaining  an  appropriate  permit. 
Permits  to  conduct  activities  are 
available  for  purposes  of  scientific 
research  and  enhancement  of 
propagation  or  survival  of  the  species. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Sacramento 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section). 

National  Environmental  Policy  Act 

We  have  determined  that  an 
environmental  assessment  and 
environmental  impact  statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969.  need  not  be  prepared  in 


connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25.  1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information,  unless  it  displays  a 
currently  valid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
endangered  plant  species,  see  50  CFR 
17.62  and  17.63. 

References  Cited 

A  complete  hst  of  all  references  in 
this  document  is  available  upon  request 
from  the  Field  Supervisor,  Sacramento 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section). 

Author:  The  primary  authors  of  this 
final  rule  are  Diane  Elam  and  Kirsten 
Tarp.  U.S.  Fish  and  Wildlife  Service. 
Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES  section)  (telephone  916/ 
414-6645). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  amend  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544:  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500,  unless  otherwise  hoted. 

2.  Amend  section  17.12(h)  by  adding 
the  following,  in  alphabetical  order 
under  FLOWERING  PLANTS,  to  the  List 
of  Endangered  and  Threatened  Plants:    . 

§  1 7.1 2    Endangered  and  threatened  plants. 

***** 

(h)  *  *  * 
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Species 


Scientific  name  Common  name 

Flowering  Plants 


Historic  range 


Family 


Status      Whenlisted         S^.'  ®'^^' 

nabitat  rules 


Phlox  hirsuta Yreka  phlox  ..., U.S.A.  (CA) Polemoniaceae E 


683 


NA 


Dated:  January  13,  2000. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  00-2310  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
SOCFRPartlS   '- 

RIN  1018-AF87 

Marine  Mammals;  Incidental  Take 
During  Specified  Activities 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

summary:  This  final  rule  reinstates  our 
existing  rule  issued  Thursday,  January 
28.  1999  (64  FR  4328),  and  codified  at 
50  CFR  Part  18,  Subpart  J  to  authorize 
the  incidental,  unintentional  take  of 
small  numbers  of  polar  bears  and  Pacific 
walrus  during  oil  and  gas  industry 
(Industry)  exploration,  development, 
and  production  operations  in  the 
Beaufort  Sea  and  adjacent  northern 
coast  of  Alaska.  This  final  rule 
authorizes  incidentcd,  unintentional 
take  of  small  numbers  of  polar  bears  and 
Pacific  walrus  only  for  activities 
covered  by  our  existing  regulations  at  50 
CFR  Part  18.  Subpart  J;  incidental  take 
resulting  fi-om  any  subsea  pipeline 
activities  located  offshore  in  the 
Beaufort  Sea  is  not  authorized.  This 
final  rule  reinstates  regulations  at  50 
CFR  Part  18,  Subpart  J  eff^ective  through 
March  31.  2000. 

DATES:  This  rule  is  effective  February  3. 
2000  through  March  31,  2000. 
ADDRESSES:  Comments  and  materials 
received  in  response  to  this  action  are 
available  for  public  inspection  diuing 
normal  working  hours  of  8:00  a.m.  to 
4:30  p.m.,  Monday  through  Friday,  at 
the  Office  of  Marine  Mammals 
Management,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road, 
Anchorage,  AK  99503. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Bridges,  Office  of  Marine  Mammals 
Management,  U.S.  Fish  and  Wildhfe 
Service,  1011  East  Tudor  Road, 
Anchorage,  AK  99503,  Telephone  (907) 
786-3810  or  1-800-362-5148. 
SUPPLEMENTARY  INFORMATION: 

Backgroiuid 

Section  101(a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  (Act)  gives  the 
Secretary  of  the  Interior  (Secretary) 
through  the  Director  of  the  U.S.  Fish 
and  Wildlife  Service  (We)  the  authority 
to  allow  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  in  response  to 
requests  by  U.S.  citizens  (you)  [as 
defined  in  50  CFR  18.27(c)]  engaged  in 
a  specified  activity  (other  than 
commercial  fishing)  in  a  specific 
geographic  region.  We  may  grant 
permission  for  incidental  takes  for 
periods  of  up  to  5  years.  On  January  28, 
1999,  we  pubhshed  in  the  Federal 
Register  (64  FR  4328)  regulations  to 
allow  such  incidental  takes  in  the 
Beaufort  Sea  and  adjacent  northern 
coast  of  Alaska  for  the  period  January 
28,  1999,  through  January  30,  2000. 
These  regulations  were  based  on  the 
findings  for  the  1-year  period  that  the 
effects  of  oil  and  gas  related  exploration, 
development,  and  production  activities 
in  the  Beaufort  Sea  and  adjacent 
northern  coast  of  Alaska  would  have  i 
negligible  impact  on  polar  bears  and 
Pacific  walrus  and  their  habitat  and  no 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for 
subsistence  uses  by  Alaska  Natives,  if 
certain  conditions  were  met. 

Our  present  action  reinstates  the 
ciurent  regulations  that  expired  on 
January  30.  2000,  which  are  located  at 
50  CFR  Part  18,  Subpart  J,.effective 
through  March  31,  2000.  This 
rulemaking  was  intended  to  avoid  a 
lapse  in  these  regulations  while  we 
considered  public  comments  on  our 
proposed  regulations  published 
December  9,  1999  (64  FR  68973),  the 
comment  period  for  which  closed  on 
January  10,  2000.  Those  proposed 
regulations  would  allow  the  incidental. 


unintentional  take  of  small  numbers  of 
polar  bears  and  Pacific  walrus  for  a  3- 
year  period  during  year-round  oil  and 
gas  activities,  including  incidental  takes 
resulting  fi'om  the  construction  and 
operation  of  a  subsea  pipeline 
associated  with  the  offshore  Northstaf 
facility. 

We  are  reinstating  our  now  expired 
regulations  through  March  31,  2000,  to 
ensure  that  we  have  adequate  time  to 
thoroughly  review  and  respond  to 
public  input  on  our  December  9,  1999, 
proposed  rule.  We  believe  it  is 
important  to  maintain  the  coverage  and 
protection  for  polar  bears  and  Pacific 
walrus  provided  by  those  regulations. 
Existing  Letters  of  Authorization,  which 
require  monitoring  and  reporting  of  all 
polar  bear  interactions  as  well  as  site- 
specific  mitigation  measures,  will  be 
reissued. 

Prior  to  issuing  regulations  at  50  CFR 
Part  18,  Subpart  J,  we  evaluated  the 
level' of  industrial  activities,  their 
associated  impacts  to  polar  bears  and 
Pacific  walrus,  and  their  effects  on  the 
availability  of  these  species  for 
subsistence  use.  Based  on  the  best 
scientific  information  available  and  the 
results  of  6  years  of  monitoring  data,  we 
found  that  the  effects  of  oil  and  gas 
related  exploration,  development,  and 
production  activities  in  the  Beaufort  Sea 
and  the  adjacent  northern  coast  of 
Alaska  would  have  a  negligible  impact 
on  polar  bears  and  Pacific  walrus  and 
their  habitat.  We  also  foiuid  that  the 
activities  as  described  would  have  no 
unmitigable  adverse  impacts  on  the 
availability  of  these  species  for 
subsistence  use  by  Alaska  Natives. 

The  regulations  that  we  are  reinstating 
include  permissible  methods  of  taking 
and  other  means  to  ensure  the  least 
adverse  impact  on  the  species  and  its 
habitat  and  on  the  availability  of  these 
species  for  subsistence  uses  along  with 
other  relevant  sections.  This  includes 
requirements  for  monitoring  and 
reporting.  The  geographic  coverage  is 
the  same  as  the  regulations  we  issued  on 
January  28,  1999.  All  existing  Letters  of 
Authorization  will  be  reissued. 


5276 


of  Activity 


Description 

This  rulem^ing 
described  in 
January  28.  1 
occur  during 
rule.  These 
exploration 
and  geophysical 
geotechnical 
reflective  seismic 
seismic  data 
water  gun 
explosive 
geological  su^eys 
operations, 
production 
North  Slope 
Beaufort  Sea 
are  limited  tc 
the  winter, 
expected  is 
last  winter  u 
that  we  i 


a; 


seismic 
seismic  > 


issued 


contai  as 


region 

oil  fields.  Al 


Federal  Register / Vol.  65.  No.  23 /Thursday.  February  3,  200n/Rules  and  Regulations 


^  covers  activities  as 
\  he  existing  rule  issued  on 
)99,  that  we  expect  to 
the  brief  dura'tion  of  this 
aftivities  include 

tivities  such  as  geological 
surveys,  which  include 
site  investigation, 
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Effects  of  Oil 
Activities  on 
Subsistence 

Polar  Bear 

Winter  oil  and  gas  activities  may 
affect  polar  bears.  Polar  bears  that 
continue  to  r  love  over  the  ice  pack 
through  the  i  vinter  are  likely  to 
encounter  In  iustry  activities.  Curious 
polar  bears  a  :e  likely  to  investigate 
artificial  or  r  atural  islands  where 
drilling  oper  itions  occur.  Any  on-ice 
activity  creal  es  an  opportunity  for 
interactions  )etween  bears  and  industry. 
Offshore  driB  sites  may  modify  habitat 
and  attract  p  Dlar  bears  to  artificial  open 
leads  downv  ind  from  the  activity.  Polar 
bears  attract)  id  to  these  open  water  leads 
create  the  pc  tential  for  Industry/polar 
bear  encouni  ers.  Winter  seismic 
activities  ha'  'e  a  potential  of  disturbing 
denning  females,  which  are  sensitive  to 
noise  disturl  ances.  Prior  to  initiating 
surveys,  ind  istry  consults  with  us 
through  app  ications  for  Letters  of 
Authorization.  Specific  terms  of  a  Letter 
of  Authoriza  tion  require  that  industrial 
activities  avi  »id  known  or  observed  dens 
by  1  mile  thi  ough  cooperative  operating 
procedures,  n  addition.  Letters  of 
Authorizatic  n  require  development  of 
polar  bear  ii  teraction  plans  for  each 
operation.  Ii  dustry  personnel 
participate  i  i  training  programs  while 
on  site  to  m:  nimize  detrimental  effects 
on  personne  1  and  polar  bears.  During 
the  past  6  y(  ars.  Letter  of  Authorization 
conditions  I  ave  limited  the  time  and 
location  of  I  idustry  activities  in  known 
polar  bear  d  jnning  habitat.  In  addition 
to  avoiding  tnown  den  locations  of 


radio  collared  polar  bears.  Industry  has 
conducted  aerial  survey  overflights  of 
potential  denning  habitat  using  forward 
looking  infrared  thermal  sensors  to 
detect  dens  located  beneath  snow.  A 
number  of  den  locations  have  been 
identified  prior  to  Industry  activities, 
avoiding  potential  disturbance. 
Regarding  polar  bear/human 
interactions,  Industry  has  taken 
proactive  steps  to  minimize  the  aspect 
of  scent  attraction  to  sites  through 
proper  disposal  of  garbage  and  waste 
products.  Yet  a  number  of  potentially 
dangerous  encounters  have  occurred  in 
recent  years.  These  encounters  have  not 
resulted  in  injury  to  polar  bears  or 
humans.  A  degree  of  credit  for  this 
success  rate  is  attributed  to  enhanced 
employee  awareness  and  proper 
responses  to  polar  bear  encounters 
brought  about  through  materials 
contained  within  polar  bear  interaction 
plans. 

Pacific  Walrus 

Pacific  walrus  rarely  use  the 
geographical  area  during  the  preferred 
open  water  season  and  do  not  occur  in 
the  area  during  the  winter  including  the 
February  and  March  period  of  the  final 
regulations.  Consequently,  no  direct  or 
cumulative  effect  of  Industry  activities 
to  Pacific  walrus  are  expected. 

Subsistence  Use 

Polar  bears 

Polar  bears  may  be  hunted  in 
February  and  March  by  residents  of 
Barrow,  Nuiqsut,  and  Kaktovik, 
although  the  numbers  of  bears  taken  in 
mid-winter  months  is  typically  less  than 
during  the  spring  or  fall  seasons.  Hunter 
success  varies  from  year  to  year  and 
with  seasonal  variations  within  a  year. 
As  required  in  the  existing  regulations, 
Industry  is  required  to  work  through 
plans  of  cooperation  with  potentially 
affected  subsistence  communities  to 
minimize  and  mitigate  for  potential 
impact  on  the  availability  of  polar  bears 
for  subsistence  uses,  where  necessary. 
We  do  not  expect  conflicts  between 
subsistence  users  and  Industry  during 
the  February  and  March  term  of  these 
regulations.  Previously,  we  have  not 
noted  conflicts  between  subsistence 
users  and  Industry  under  the  existing 
regulations. 

Pacific  Walrus 

Pacific  walrus  are  not  present  and 
thus  are  unavailable  for  harvest  during 
the  winter  in  this  area.  No  direct  or 
cumulative  effect  on  their  availability 
for  take  for  subsistence  use  would  occur 
from  industrial  activities. 


Conclusions 

Based  on  the  previous  discussion  of 
direct,  indirect,  and  cumulative  effects, 
and  6  years  of  results  of  prior 
monitoring  programs,  we  make  the 
following  findings  regarding  this  final 
rulemaking.  We  find,  based  on  the  best 
scientific  evidence  available  and  the 
results  of  6  years'  monitoring  data,  that 
the  effects  of  oil  and  gas  exploration, 
development,  and  production  activities 
for  the  period  February  3,  2000  through 
March  31,  2000,  in  the  Beaufort  Sea  and 
adjacent  northern  coast  of  Alaska  will 
have  a  negligible  impact  on  polar  bears 
and  Pacific  walrus  and  their  habitat,  and 
that  there  will  be  no  unmitigable 
adverse  impacts  on  the  availability  of 
these  species  for  take  for  subsistence 
uses  by  Alaska  Natives  if  conditions 
contained  within  Letters  of 
Authorization  are  met.  Consistent  with 
our  regulations  at  50  CFR  Part  18, 
Subpart  J,  issued  on  Ja^juary  28,  1999, 
our  findings  apply  to  exploration,    - 
development,  and  production  related  to 
oil  and  gas  activities,  excluding  any 
construction  and  production  activities 
associated  with  subsea  pipelines  at  the 
Northstar  facility. 

Discussion  of  Comments  on  the 
Proposed  Rule 

The  proposed  rule  and  request  for 
comments  was  published  in  the  Federal 
Register  (65  FR  105)  on  January  3,  2000. 
The  closing  date  for  comments  was 
January  13,  2000.  We  received  2 
comments  in  the  same  letter,  as  follows: 

Comment:  the  public  comment  period 
was  insufficient  and  should  be  extended 
30  days. 

Response:  We  acknowledge  that  10 
days  is  a  brief  comment  period. 
Nonetheless,  the  short  comment  period 
was  considered  unavoidable  give  the 
timeframe  for  publishing  a  rule 
intended  to  extend  existing  regulations 
at  50  CFR  part  18,  subpart  J  by  61  days 
through  March  31,  2000,  thereby 
avoiding  a  lapse  in  polar  bear  and 
Pacific  walrus  protections.  Reinstating 
the  current  regulations  will  provide 
sufficient  time  to  evaluate  public 
comments  received  on  our  proposed  3 
years  regulations  (64  FR  68973) 
published  on  December  9.  1999,  the 
comment  period  for  which  closed  on 
January  10,  2000,  for  the  incidental  take 
of  polar  bears  and  Pacific  walrus  in  the 
Beaufort  Sea  region.  The  primary  benefit 
of  maintaining  regulations  while  we 
continue  our  review  is  to  ensure  that 
mitigation  and  monitoring  requirements 
remain  in  place  for  the  ongoing 
activities  in  the  region.  However, 
because  existing  regulations  at  50  CFR 
part  18,  subpart  J  expired  before  this 
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final  rule  could  be  published,  this  final 
rule  now  reinstates  those  regulations 
effective  on  date  of  publication  through 
March  31,  2000. 

Comment:  The  expected  level  of 
activity  is  much  greater  than  in  previous 
years  and  significant  harassment  could 
occur  in  60  days. 

Response:  We  do  not  anticipate  a 
significant  increase  in  activity  in  the 
region  that  would  cause  a  greater  than 
negligible  effect  on  the  polar  bear  and 
Pacific  walrus  populations,  or  an 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for  taking 
for  subsistence  uses  by  Alaska  Natives. 
Monitoring  of  the  activity  associated 
with  the  Northstar  Project  during  the 
previous  year's  construction  season 
reported  minimal  interaction  with  polar 
bears.  Based  on  polar  bear  distribution 
and  movements  during  mid-winter  (the 
period  of  the  2  month  extension),  we  do 
not  expect  significant  differences  in  the 
rate  of  encounters  as  compared  to  last 
year. 

Required  Determinations 

Environmental  documents  prepared 
for  oiu-  regulations  at  50  CFH  Part  18, 
Subject  J  concluded  in  a  finding  of  no 
significant  impact.  These  final 
regulations  cover  the  same  activities  as 
analyzed  under  the  current 
environmental  assessment  and  are 
therefore  consistent  with  those  findings 
and  the  requirements  of  the  National 
Environmental  Policy  Act. 

This  document  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review).  This 
rule  will  not  have  an  effect  of  $100 
million  or  more  on  the  economy;  will 
not  adversely  affect  in  a  material  way 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  will  not 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
alter  the  budgetary  effects  or 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
their  recipients;  and  does  not  raise 
novel  legal  or  policy  issues.  The  final 
rule  is  not  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  Expenses  will  be  related  to,  but 
not  necessarily  limited  to,  the 
development  of  applications  for 
regulations  and  Letters  of  Authorization 
(LOA),  monitoring,  record  keeping,  and 
reporting  activities  conducted  during 
Industry  oil  and  gas  operations, 
development  of  polar  bear  interaction 
plans,  and  coordination  with  Alaska 
Natives  to  minimize  effects  of 


operations  on  subsistence  hunting. 
Compliance  with  the  rule  is  not 
expected  to  result  in  additional  costs  to 
Industry  that  it  has  not  already  been 
subjected  to  for  the  previous  6  years. 
Realistically,  these  costs  are  minimal  in 
comparison  to  those  related  to  actual  oil 
and  gas  exploration,  development,  and 
production  operations.  The  actual  costs 
to  Industry  to  develop  the  petition  for 
promulgation  of  regulations  (originally 
developed  in  1997)  and  LOA  requests 
probably  does  not  exceed  $500,000  per 
year,  short  of  the  "major  rule"  threshold 
that  would  require  preparation  of  a 
regulatory  impact  analysis.  As  is 
presently  the  case,  profits  would  accrue 
to  Industry;  royalties  and  taxes  would 
accrue  to  the  Government;  and  the  rule 
would  have  little  or  no  impact  on 
decisions  by  Industry  to  relinquish 
tracts  and  write  off  bonus  payments. 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.     / 
The  rule  is  also  not  likely  to  result  in 
a  major  increase  in  costs  or  prices  for 
consiuners,  individual  industries,  or 
government  agencies  or  have  significant 
adverse  effects  on  competition, 
employment,  productivity,  innovation, 
or  on  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  have  also  determined  that  this 
final  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601.  et  seq.  Oil 
companies  and  their  contractors 
conducting  exploration,  development, 
and  production  activities  in  Alaska  have 
been  identified  as  the  only  likely 
apphcants  under  the  regulations.  These 
potential  applicants  have  not  been 
identified  as  small  businesses.  The 
analysis  for  this  rule  is  available  from 
the  person  in  Alaska  identified  above  in 
the  section,  FOR  FURTHER  INFORMATION 
CONTACT, 

This  final  rule  is  not  expected  to  have 
a  potential  takings  implication  imder 
Executive  Order  12630  because  it  would 
authorize  the  incidental,  but  not 
intentional,  take  of  polar  bear  and 
walrus  by  oil  and  gas  industry 
companies  and  thereby  exempt  these 
companies  from  civil  and  criminal 
liability. 

This  final  rule  also  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  imder  Executive 
Order  13132.  Coordination  with 
appropriate  Alaska  State  agencies  has 
occurred,  and  necessary  permits  have 
been  received  to  ensiu-e  State 
consistency.  In  addition,  extensive 


coordination  with  the  North  Slope 
Borough  and  other  Alaska  Native 
organizations  has  occurred  concerning 
this  issue.  In  accordance  with  the 
Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501,  et  seq.),  this  rule  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  The 
Service  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  This 
rule  will  not  produce  a  Federal  mandate 
of  $100  million  or  greater  in  any  year, 
i.e.,  it  is  not  a  "significant  regulatory 
action"  under  the  Unfunded  Mandates 
Reform  Act. 

The  Departmental  Sohcitor's  Office 
has  determined  that  these  regulations 
meet  the  apphcable  standards  provided 
in  Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

The  information  collection  contained 
in  50  CFR  part  18,  subpart  J  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.] 
and  assigned  clearance  number  1018- 
0070.  The  OMB  approval  of  our 
collection  of  this  information  will 
expire  in  October  2001.  Section  18.129 
contains  the  public  notice  information — 
including  identification  of  the  estimated 
biu-den  and  obligation  to  respond^ 
required  under  the  Paperwork 
Reduction  Act.  Information  from  our 
Marking,  Tagging,  and  Reporting 
Program  is  cleared  under  OMB  Number 
1018-0066  pursuant  to  the  Paperwork 
Reduction  Act.  For  information  on  oiu 
Marking.  Tagging,  and  Reporting 
Program,  see  50  CFR  18.23(f)(12). 

Tne  Administrative  Procedure  Act,  5 
U.S.C.  553(d),  generally  requires  that  the 
effective  date  of  a  final  rule  not  be  less 
than  30  days  from  pubhcation  date  of 
the  rule.  Section  553(d)(1)  provides  that 
the  30  day  period  may  be  waived  if  the 
rule  grants  or  recognizes  an  exemption 
or  relieves  a  restriction.  Since  this  rule 
relieves  certain  restrictions  concerning 
take  of  marine  mammals,  and  the 
previous  exemption  has  expired,  we 
have  determined  that  this  final  rule 
should  be  made  effective  upon  the  date 
of  publication. 

List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure,  Alaska,  Imports.  Indians, 
marine  mammals.  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  requirements, 
Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  we  amend  Part  18, 
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PART  18— Mi^RINE  MAMMALS 

1.  The  authority  citation  for  50  CFR 
Part  18  contiiuies  to  read  as  follows: 

Authority:  idu.S.C.  1361  etseq. 

2.  Revise  §  ^8.123  to  read  as  follows: 

§18.123    Wheii  is  this  rule  •ftactive? 

Regulations  in  this  subpart  are 
effective  Febnary  3,  2000  through 
March  31,  20CO,  for  oil  and  gas 
exploration,  d  evelopment,  and 
production  ac  ivities. 

Dated:  January  28,  2000. 
Stephen  C.  Saw  iders. 

Acting  Assistan  I  Secretary  forFish  and 

Wildlife  and  Pa  ks. 

(FR  Doc.  00-24  [3  Filed  2-1-00;  8:45  am] 
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DATES:  This  final  rule  is  effective 
February  10,  2000. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment,  Regulatory 
Impact  Review,  and  Final  Regulatory 
FlexibiUty  Analysis  (EA/RIR/FRFA) 
may  be  obtained  from  Michael  L. 
Grable,  Chief,  Financial  Services 
Division,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Comments  involving  the  reporting 
burden  estimates  or  any  other  aspects  of 
the  collection  of  information 
requirements  contained  in  this  final  rule 
should  be  sent  to  both  Michael  L. 
Grable,  at  the  above  address,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  D.C.  20503 
(ATTN:  NOAA  Desk  Officer).  Comments 
sent  by  e-mail  or  the  Internet  will  not  be 
accepted.  ..v 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Grable, 
(301) 713-2390. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  President  signed  the  AFA  into 
law  on  October  20,  1998,  as  part  of  the 
Omnibus  Appropriations  Bill  for  fiscal 
year  1999  (Pub.  L.  105-277).  The  AFA 
required  the  Federal  Government  to  pay, 
not  later  than  December  31, 1998,  $90 
million  to  the  owners  of  nine  large 
catcher  processors  harvesting  OC 
pollock.  In  return,  eight  of  these  vessels 
had  to  stop  all  commercial  fishing  in  the 
EEZ  immediately  and  be  scrapped  by 
December  31,  2000.  Although  the  ninth 
vessel  did  not  have  to  be  scrapped,  it 
also  had  to  stop  all  commercial  fishing 
in  the  EEZ  immediately  and  the  owner 
had  to  certify  that  neither  the  owner  nor 
anyone  who  purchased  the  vessel  ft'om 
the  owner  intended  to  use  the  vessel 
outside  the  EEZ  to  harvest  any  fish  that 
also  occur  within  the  EEZ. 

On  December  30,  1998,  NMFS  paid 
the  required  amoimt  to  the  owners  of 
these  vessels.  In  accordemce  with  the 
AFA,  NMFS  paid  $15  million  of  this 
amount  from  an  AFA  appropriation  and 
the  remaining  $75  million  from  the 
proceeds  of  a  fishing  capacity  reduction 
loan  under  sections  1111  and  1112  of 
Title  XI  of  the  Merchant  Marine  Act, 
1936  (46  U.S.C.  App.  1279f  and  g)  (Title 
XI).  The  AFA  requires  the  loan  to  be 
repaid  by  fees  under  section 
312(d)(2)(C)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1861a{d)(2)(C)) 
(Magnuson-Stevens  Act). 

Upon  payment  of  the  $90  million, 
NMFS  revoked  all  nine  vessels' 
domestic  fishing  permits,  one  owner 
provided  the  certificate  required  for  the 


ninth  vessel,  and  the  other  owners 
began  preparing  for  scrapping  the 
remaining  eight  vessels.  All  eight 
vessels  are  presently  undergoing 
scrapping.  Scrapping  is  scheduled  to  be 
completed  before  December  31,  2000. 

Under  the  AFA  and  section 
312(d)(2)(C)  of  the  Magnuson-Stevens 
Act,  ail  vessel  owners  harvesting  IC 
pollock  (fish  sellers)  are  required  to  pay 
the  fee  and  all  parties  making  the  first 
ex-vessel  purchase  of  IC  pollock  (fish 
buyers)  are  required  to  collect  the  fee 
and  accoimt  for  and  forward  the  fee 
revenue  to  NMFS  for  the  purpose  of 
repaying  the  loan.  The  fish  sellers  pay, 
and  the  fish  buyers  collect,  the  fee  when 
the  fish  buyers  deduct  the  fee  from  the 
ex-vessel  value  of  all  IC  pollock  before 
paying  the  net  ex-vessel  value  of  the  fish 
to  the  fish  sellers. 

The  fee  is  six-tenths  (0.6)  of  one  cent 
for  each  pound,  round-weight,  of  all  IC 
pollock  that  fish  sellers  land.  The  AFA 
provides  that  fee  pajnnent  and 
collection  shall  begin  on  or  after  January 
1,  2000.  Under  this  final  rule,  the  fee 
must  be  paid  and  collected  for  all 
landed  fish  that  were  harvested  after 
February  10,  2000. 

Although  the  loan's  scheduled 
maturity  is  30  years,  the  AFA  also 
provides  that  fee  payment  and 
collection  "shall  *   *   *  continue 
without  interruption  until  such  loan  is 
hilly  repaid*  *  *"  (section  207(b)(2)). 
Whether  the  loan  is  repaid  before,  at,  or 
after  its  scheduled  maturity  depends  on 
when  fee  payment  begins,  the  rate  at 
which  loan  principal  bears  interest, 
annually  determined  total  edlowable 
pollock  catches  after  December  31, 
1999,  and  IC  pollock  allocations  after 
December  31,  2004. 

NMFS  has  determined  the  loan's 
principal  will  bear  interest  under  the 
statutory  formula  at  the  rate  of  7.09 
percent  per  annum.  Under  the  AFA,  the 
loan's  interest  rate  is  2  percent  plus  the 
percentage  rate  of  interest  that  the  U.S. 
Treasury  charges  NMFS  for  the  $75 
million  that  NMFS  borrowed  from  the 
U.S.  Treasury.  The  latter  percentage  rate 
is  5.09  percent. 

The  other  variables  controlling  the 
time  required  to  fully  repay  the  loan  are 
not  presently  determinable.  Several 
assumptions  are,  consequently, 
necessary  to  project  how  long 
repayment  will  take.  The  first 
assumption  involves  the  time  at  which 
fee  payment  begins.  For  projection 
purposes,  NMFS  assiunes  that  the  fee 
will  be  paid  on  all  IC  pollock  harvested 
in  calendar  yejir  2000  and  in  each  year 
thereafter  until  the  loan  is  fully  repaid. 
The  second  assumption  involves  the 
annual  total  allowable  catch  (TAG)  of 
pollock  after  December  31,  1999,  which 
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may  vary  from  year  to  year.  For 
projection  purposes,  NMFS  assumes 
that  the  average  annual  TAG  of  pollock 
after  December  31,  1999,  will  be  the 
same  as  the  average  annual  TAG  of 
pollock  over  the  14-year  period  from  the 
beginning  of  1985  through  end  of  1998. 
This  was  2.769  biUion  pounds,  which 
equals  1.256  miUion  metric  tons.  The 
third  assiunption  involves  IG  pollock 
allocations  after  December  31,  2004. 
This  depends  on  whether  the  North 
Pacific  Fishery  Management  Council 
maintains  IC  pollock  allocations  after 
December  31,  2004,  at  the  same  level  as 
IC  pollock  allocations  imder  the  AFA 
from  January  1,  1999,  to  December  31, 
2004.  The  AFA  level  is  42  percent  of 
TAG.  For  the  purposes  of  this 
projection,  NMFS  assumes  that  IG 
pollock  allocations  after  December  31, 
2004,  will  be  at  the  same  level  as  IC 
pollock  allocations  from  January  1, 
1999,  to  December  31,  2004. 

Under  these  3  assumptions,  the  loan 
will  be  repaid  in  21  years.  This  is  9 
years  less  than  the  loan's  scheduled 
maturity.  Actual  conditions  different 
than  those  NMFS  assumes  for  the 
purpose  of  this  projection  may, 
however,  cause  loan  repajmient  to  occiu- 
sooner  or  later  than  here  projected. 
Future  TAG  may  be  the  biggest 
determinate  of  die  time  actually 
required  to  repay  this  loan. 

Under  this  rule  fee  payment  and 
collection  begin  on  February  10,  2000 
and  continue  without  interruption  imtil 
the  loan  is  fully  repaid,  without  regard 
to  whether  this  is  a  period  longer  or 
shorter  than  the  loan's  scheduled 
maturity  of  30  years. 

On  December  30,  1998,  NMFS 
disbursed  all  $75  million  of  the  loan's 
original  principal  amount.  Interest  at  the 
rate  of  7.09  percent  per  anniun  has  been 
accruing  since  that  date.  NMFS  will 
apply  all  fee  receipts,  first,  to  the 
payment  of  accrued  interest  and, 
second,  to  the  reduction  of  loan 
principal. 

Section  312(bHe)  of  the  Magnuson- 
Stevens  Act  provides  for  fishing 
capacity  reduction  programs,  which 
may  be  funded  by  loans  under  sections 
1111  and  1112  of  Title  XI.  Altiiough  die 
IC  pollock  loan  is  authorized  by  the 
AFA  rather  than  by  section  312(bHe)  of 
the  Magnuson-Stevens  Act,  the  AFA 
specifies  that  the  IC  pollock  loan  is 
repayable  under  section  312(d)(2)(C)  of 
the  Magnuson-Stevens  Act.  NMFS  has 
afready  proposed  a  framework  rule  for 
implementing  section  312(bHe)  of  the 
Magnuson-Stevens  Act  (64  FR  6854, 
February  11,  1999).  The  proposed 
framework  rule  would  establish  detailed 
provisions  for  paying,  collecting, 
disbursing,  accoimting  for,  and 


reporting  about  fees  repaying  fishing 
capacity  reduction  loans. 

NMFS  had  hoped  to  implement  the 
fishing  capacity  reduction  framework 
rule  before  NMFS  had  to  provide  for 
payment  and  collection  of  the  IG 
pollock  fee.  NMFS  intended  to  provide 
for  payment  and  collection  of  the  IC 
pollock  fee  by  making  the  loan  subject 
to  the  framework  rule  provisions  about 
fee  payment  and  collection.  Because 
NMFS  has  not  yet  adopted  and 
promulgated  the  framework  rule, 
however,  NMFS  must  now  separately 
provide  for  payment  and  collection  of 
the  IG  pollock  fee  by  adding  a  temporary 
subpart  G  to  50  GFR  part  679  (subpart 
G).  NMFS  has  drawn  most  of  the 
procedural  provisions  of  subpart  G  bom 
the  proposed  framework  rule.  After  a 
homework  rule  is  adopted  and 
promulgated,  NMFS  will  revoke  subpart 
G  and  concurrenUy  provide,  by  a 
program  implementation  rule  under  the 
homework  rule,  for  the  continuing 
payment  and  collection  of  the  IC 
pollock  fee. 

This  action  adds  subpart  G  to  50  GFR 
part  679  establishing  regulations  to 
implement  an  inshore  fee  system  for  IG 
poUock.  The  proposed  regidations 
which  preceded  this  action  were 
published  on  December  21,  1999  (64  FR 
71396-71400),  with  a  public  comment 
period  that  ended  on  January  5,  2000. 

NMFS  received  comments  fitjm  2 
entities.  The  following  summarizes  the 
comments  and  gives  NMFS'  responses. 

Comments  and  Responses 

Comment  1:  One  comment  questioned 
the  necessity  of  setting  up  a  separate 
account  for  the  collected  funds  and 
suggested  that  fee  payments  be  made 
from  a  regular  corporate  account. 

Response:  This  is  the  first  loan  that 
will  be  repaid  from  fees  generated  by  a 
fishery  resource.  We  believe  that  it  is 
important  to  the  fish  sellers  who  will 
repay  this  loan  that  we  maintain  the 
credibility  of  the  collection  process. 
Separate  accounts  are  preferable 
because  the  fee  receipts  can  be  easily 
segregated  from  the  fish  buyer's  normal 
cash  flows.  We  also  want  to  reduce  the 
administrative  costs  of  the  loan 
collection  process  and  separate  accounts 
will  make  the  audit  process  simpler  and 
less  expensive. 

Comment  2:  One  comment  asked  if  it 
would  be  possible  for  NMFS  to  be 
authorized  to  make  regular  wire  transfer 
withdrawals  from  the  separate  account 
instead  of  the  company  sending  in  a 
check  each  month. 

Response:  We  do  not  believe  it  is 
possible  to  set  up  a  system  whereby 
NMFS  coidd  maJce  regular  wfre  transfer 
withdrawals  for  several  reasons.  The 


amounts  deposited  in  the  accounts  will 
differ  from  month  to  month.  If  the 
account  was  simply  swept  to  zero,  there 
would  be  no  way  to  differentiate 
between  funds  deposited  and  interest 
earned.  The  contractual  mechanism  we 
set  up  with  the  bank  would  have  to  be 
turned  on  or  off  as  the  seasons  begin 
and  end.  We  would  also  encounter 
administrative  difficulties  in  making 
separate  contractual  agreements  with 
the  different  banks  used  by  the 
companies.  Finally,  die  rule  requires  the 
fish  buyer  to  provide  a  setdement  sheet 
tied  to  the  amount  of  money  transferred. 
This  woidd  not  be  possible  if  the 
account  was  periodically  swept. 

Comment  3:  One  comnjent  questioned 
whether  deposits  into  the  separate 
account  have  to  be  made  on  a  weekly 
basis  or  could  be  made  biweekly  or 
monthly. 

Response:  As  we  discussed  in  our  first 
response,  it  was  incumbent  upon  us  to 
set  up  a  credible  system  to  assure  the 
fish  sellers  that  their  payments  were 
applied  against  the  loan  accurately  and 
on  a  timely  basis.  One  way  of  achieving 
this  credibility  was  to  set  up  a  system 
that  segregates  the  collected  funds  from 
the  fish  buyer's  normal  cash  flow. 
Ideally,  such  a  system  should  require 
daily  deposits.  We  attempted  to  be 
sympathetic  to  operational  problems 
daily  deposits  would  create  for  the  fish 
buyers  by  allowing  weekly  deposits. 

Comment  4:  One  comment  suggested 
a  5-day  grace  period  before  late  payment 
penalties  would  be  imposed. 

Response:  NMFS  has  amended 
§  679.64  of  the  final  rule  to  allow  a  5- 
day  grace  period  before  late  charges  will 
accrue. 

Comment  5:  One  comment  suggested 
a  2-week  grace  period  for  submission  of 
the  annual  report. 

Response:  NMFS  has  amended 
section  679.63  of  the  final  rule  by 
making  the  due  date  January  15,  thereby 
providing  a  2-week  grace  period  after 
year  end. 

Comment  6:  One  comment  questioned 
the  meaning  of  the  term  "business 
week"  for  fee  collection  purposes,  since 
the  fishing  industry  does  not  operate  on 
a  normal  Monday  to  Friday  "business 
week". 

Response:  NMFS  has  added  a 
definition  of  "business  week"  in 
§  679.60  which  designates  Friday  as  the 
end  of  a  business  week. 

Comment  7:  One  comment  involved 
the  eff^ective  date  of  the  fee  collection 
and  suggested  that  fees  should  be  paid 
for  all  inshore  pollock  harvested  in 
2000,  regardless  of  when  the  fee  system 
becomes  effective. 

Response:  NMFS  is  not  authorized  to 
collect  any  fees  until  this  rule  is 
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finalized.  Although  we  made  our  best 
effort  to  have  the  system  in  place  before 
the  FY  2000  season  starts,  we  were 
unable  to  do  sd. 

Comment  8:  One  conunent  sought  the 
clarification  of  the  rule  to  indicate  that 
the  fee  and  an*  futiire  appropriations 
would  be  the  ^elusive  sovux;e  of  loan 
repayment.      I 

Response:  Tpe  proposed  rule  states 
that  the  fee  shill  be  the  exclusive  source 
of  loan  prepaypient.  Future 
appropriations  could  over  ride  this. 

Comment  9:]0ne  comment  suggested 
that  any  late  charge  or  penalty  should  be 
the  responsibility  of  the  fish  buyer. 

Response:  NDvlFS  agrees  that  the  fish 
seller  should  liot  be  obligated  for  any 
late  charges  and  has  added  language  in 
section  679.64  to  clarify  this  point. 

Comment  IQ:  One  comment  objected 
to  the  possibility  that  fish  buyers  may 
earn  interest  op  fees  paid  by  fish  sellers. 

Response:  S|ate  law  may  or  may  not 
permit  such  accounts  to  earn  interest.  If 
the  accoimts  oan  earn  interest,  the  time 
limitations  om  transferring  the  funds  to 
the  Govemmoit's  lock  box  will  allow 
for  minimal  interest  accrual. 
Nevertheless,  the  fish  buyers  collecting 
will  incur  adiiinistrative  expenses  in 
the  process.  Apy  interest  earned  by  fish 
buyers  would  help  de&'ay  the 
administrativ*  costs  incurred. 

Summary  of  ^Bvisions 

The  following  sections  of  this  final 
rule  revise  tha  proposed  rule: 

(1)  Section  $79.60.  This  section  has 
been  amended  to  include  a  definition  of 
"business  weak"  which  designates 
Friday  as  the  end  of  a  business  week. 
79.61.  This  section  is 
the  loan's  actual  interest 


(2)  Section 
revised  to  sta 
rate 

(3)  Section 
revised  to  ch 


00.63.  This  section  is 
ge  the  due  date  for  the 
annual  report]  from  December  31  to 
January  15,  thereby  effectively 
providing  a  2|week  grace  period  for 
submission  oi  the  annual  report. 

(4)  Section  p79.64.  This  section  is 
revised  to  prdvide  for  a  5-day  grace 
period  beforeilate  charges  will  accrue 
and  to  clarifyjthat  fish  sellers  should  not 
be  obligated  ror  any  late  charges. 

The  final  nile  further  revises  the 
proposed  rul4  to  increase  brevity, 
clarity,  accuF  icy.  and/or  sufficiency. 

Classificatioi 


(A/,) 


The 
Fisheries 
this  final  rule 
AFA,  the 
XI,  and  other 

This  final 
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Executive 
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NMFS  prepared  a  Final  Regulatory 
Flexibility  Analysis  (FRFA)  describing 
the  impact  of  the  action  on  small 
entities.  In  summary,  the  FRFA  states 
that  the  rule  would  apply  to  about  100 
fish  sellers  and  about  eight  fish  buyers. 
All  of  the  fish  sellers  are  small  entities; 
none  of  the  fish  buyers  are.  The  FRFA 
indicates  that  the  average  annual  fee 
expense  for  each  fish  seller  would  Ukely 
be  about  $60,000.  Recordkeeping  and 
reporting  requirements  would  fall 
primarily  on  the  fish  buyers,  who 
collect  the  fee.  The  estimated  annual 
compUance  cost  to  fish  buyers  is  about 
$5,568  per  fish  buyer.  Several  minimal 
recordkeeping  and  reporting 
requirements  also  apply  to  fish  sellers. 
A  fish  seller  must,  for  example,  report 
to  NMFS  if  a  fish  buyer  refuses  to 
collect  the  fee.  The  estimated 
compliance  cost  of  this  requirement  is 
about  $25  per  report.  In  specific  and 
limited  circumstances  when  a  fish  seller 
becomes  a  de  facto  fish  buyer  for 
recordkeeping  and  reporting 
requirements,  the  estimated  compliance 
cost  is  the  same  as  a  fish  buyer's 
compliance  cost.  The  Paperwork 
Reduction  Act  (PRA)  discussion  further 
details  these  costs.  This  final  rule  does 
not  duplicate  or  conflict  with  any  other 
Federal  rules  of  which  NMFS  is  aware. 
In  the  FRFA,  NMFS  considered  two 
alternatives  that  might  have  lessened 
the  economic  impact  on  small  entities. 
These  alternatives  were  not  collecting 
the  fee  and  delaying  fee  collection.  Not 
collecting  the  fee  would  both  cost  the 
Nation  $75  million  and  violate  the  AFA. 
Delaying  fee  collection  would  increase 
the  ultimate  cost  to  fish  sellers  because 
interest  would  continue  to  accrue  on  an 
unreduced  $75  million  principal 
balance.  It  would  also  prolong  the  time 
required  for  fish  sellers  to  repay  the  loan 
because  the  AFA  requires  that  the  fee 
system  remain  in  effect  imtil  the  loan  is 
fiilly  repaid.  The  FRFA  further 
discusses  these  alternatives  and  their 
economic  impact  on  IC  pollock  fish 
sellers  and  fish  buyers.  Although  no 
comments  on  the  IRFA  were  received, 
public  comments  led  to  changes  from 
the  proposed  rule  that  we  believe  will 
benefit  affected  entities,  e.g.,  grace 
periods  for  submission  of  late  charges 
and  the  annual  report. 

The  AA  determined  that  there  is  good 
cause  to  waive  the  30-day  delay  in 
effectiveness  for  this  rule  imder  5  U.S.C. 
553  (d)(3).  While  the  AFA  stipulates 
that  an  inshore  pollock  fee  collection 
system  be  established  by  January  1 , 
2000.  or  thereafter,  it  is  important  to 
begin  collecting  the  fee  as  early  in  the 
fishing  season  (which  begins  January  20 
2000)  as  possible,  to  avoid  confusion,  to 
treat  all  landings  similarly,  and  to 


minimize  the  accumulation  of  interest 
on  the  $75  million  loan.  Therefore,  the 
rule  must  be  in  effect  as  soon  as 
practicable.  NMFS  beheves  that  persons 
needing  to  comply  with  this  rule  should 
be  afforded  7  calendar  days  to  open 
accounts  and  otherwise  prepare  for  the 
fee  collection.  The  affected  inshore  fleet 
has  been  aware  of  the  imposition  of  this 
fee  in  exchange  for  the  buyout  of  certain 
factory  trawlers  for  an  allocation  of 
catch  since  October  1998  when  the  AFA 
was  enacted.  Delaying  this  rule  beyond 
7  days  after  publication  would  be 
contrary  to  the  public  interest  and     ' 
unnecessary. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
PRA  requirements  unless  that  collection 
of  information  displays  a  currently  vahd 
0MB  Control  Number. 

This  final  rule  contains  collection  of 
information  requirements  subject  to  the 
PRA  that  have  been  approved  by  OMB 
under  OMB  Control  Niunber  0648-0376. 
This  PRA  approval  occurred  in 
connection  with  proposal  of  the 
framework  rule  for  implementing 
section  312{b)-(e)  of  the  Magnuson- 
Stevens  Act.  including  a  collection  of 
information  burden  for  fee  payment, 
collection,  disbursement,  accoimting. 
and  reporting  imder  section  312(d)(2)(C) 
of  the  Magnuson-Stevens  Act.  The  AFA 
provides  that  payment  and  collection  of 
the  IC  pollock  fee  shall  be  in  accordance 
with  312(d)(2)(C)  of  the  Magnuson- 
Stevens  Act. 

The  estimated  response  times  for  this 
collection  of  information  are:  10 
minutes  per  fishing  trip  to  maintain 
records  on  transactions,  2  hours  per  fish 
buyer's  monthly  report,  4  hours  per  fish 
buyer's  annual  report,  and  2  hoius  per 
fish  buyer's  or  fish  seller's  report  about 
fish  sellers  who  refuse  to  pay.  or  fish 
buyers  who  refuse  to  collect,  the  fee. 

These  estimated  response  times 
include  the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
revising  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
NMFS  (see  ADDRESSES)  and  to  OMB  (see 
ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries.  Reporting  and 
recordkeeping  requirements. 
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Dated:  January  28,  2000. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Services. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

1.  The  authority  citation  for  50  CFR 
part  679 continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq.,  and  3631  et  seq. 

2.  hi  §  679.1,  a  paragraph  (k)  is  added 
to  read  as  follows: 

§  679.1    Purpose  and  scope. 

***** 

(k)  This  part  also  governs  payment 
and  collection  of  the  loan,  under  the 
American  Fisheries  Act  (AFA),  the 
Magnuson-Stevens  Act,  and  Title  XI  of 
the  Merchant  Marine  Act,  1936,  made  to 
all  persons  who  harvest  pollock  from 
the  directed  fishing  allowance  allocated 
to  the  inshore  component  under  section 
206(b)(1)  of  the  AFA. 

3.  A  subpart  G  is  added  to  read  as 
follows: 

PART  67»-HSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

Subpart  G— Inshore  Fee  System  for 
Repayment  of  the  Loan  to  Harvesters  of 
Pollock  from  the  Directed  Fishing 
Allowance  Allocated  to  the  Inshore 
Component  Under  Section  206(bX1)  of  the 
AFA. 

Sec. 

679.60  Definitions. 

679.61  Loan. 

679.62  Fee  payment  and  collection. 

679.63  Fee  collection  deposits, 
disbursements,  records,  and  reports. 

679.64  Late  charges. 

679.65  Enforcement. 

679.66  Prohibitions  and  penalties. 

Subpart  G — Inshore  Fee  System  for 
Repayment  of  the  Loan  to  Harvesters 
of  Pollock  from  the  Directed  Fishing 
Allowance  Allocated  to  the  Inshore 
Component  Under  Section  206(bK1)  of 
ttieAFA. 

Authority:  Pub.  L.  105-277. 16  U.S.C. 
1801,  e(  seq. 

§679.60    Definitions. 

hi  addition  to  the  definitions  in  the 
Magnuson-Stevens  Act  and  in  §  679.1  of 
this  title,  the  terms  used  in  this  subpart 
have  the  following  meanings: 

American  Fisheries  Act  (AFA)  means 
Title  n  of  Pub.L.  105-277. 

Borroiver  means  (individually  and 
collectively)  all  persons  who,  after 
■  January  1,  2000,  harvest  fee  fish  from 
the  IC  directed  fishing  allowance. 


Business  week  means  a  7-day  period, 
Saturday  through  Friday. 

Delivery  value  means  the  gross  ex- 
vessel  value  of  all  fee  fish  at  fish 
delivery. 

Deposit  principal  means  all  collected 
fee  revenue  that  a  fish  buyer  deposits  in 
a  segregated  deposit  account  maintained 
in  a  federally  chartered  national  bank 
for  the  sole  purpose  of  aggregating 
collected  fee  revenue  before  sending  the 
fee  revenue  to  NMFS  for  repaying  the 
loan. 

Fee  means  the  six-tenths  (0.6)  of  one 
cent  that  fish  buyers  deduct  at  fish 
delivery  fix)m  the  delivery  value  of  each 
pound  of  round  weight  fee  fish. 

Fee  fish  means  all  pollock  harvested 
from  the  IC  directed  fishing  allowance 
beginning  on  February  10,  2000  and 
ending  at  such  time  as  the  loan's 
principal  and  interest  are  fully  repaid. 

Fish  buyer  means  the  first  ex-vessel 
fish  buyer  who  purchases  fee  fish  from 
a  fish  seller. 

Fish  delivery  means  the  point  at 
which  a  fish  buyer  first  takes  delivery  or 
possession  of  fee  fish  from  a  fish  seller. 

Fish  seller  means  the  harvester  who 
catches  and  first  sells  fee  fish  to  a  fish 
buyer. 

IC  directed  fishing  allowance  means 
the  directed  fishing  allowance  allocated 
to  the  inshore  component  under  section 
206(b)(1)  of  the  AFA. 

Loan  means  the  loan  authorized  by 
section  207(a)  of  the  AFA. 

Net  delivery  value  means  the  delivery 
value  minus  the  fee. 

Subaccount  means  the  Inshore 
Component  Pollock  Subaccoimt  of  the 
Fishing  Capacity  Reduction  Fund  in  the 
U.S.  Treasm-y  for  the  deposit  of  all 
funds  involving  the  loan. 


§679.61    Loan. 

(a)  Principal  amount.  The  loan's 
principal  amount  is  $75,000,000 
(seventy  five  million  dollars). 

(b)  Interest.  Interest  shall,  from 
December  30,  1998,  when  NMFS 
disbursed  the  loan,  until  the  date  the 
borrower  fully  repays  the  loan,  accrue  at 
a  fixed  rate  of  7.09  percent.  Interest 
shall  be  simple  interest  and  shall  accrue 
on  the  basis  of  a  365-day  year. 

(c)  Repayment.  The  fee  shall  be  the 
exclusive  source  of  loan  repayment.  The 
fee  shall  be  paid  on  all  fee  fish. 

(d)  Application  of  fee  receipts.  NMFS 
shall  apply  all  fee  receipts  it  receives, 
first,  to  payment  of  the  loan's  accrued 
interest  and,  second,  to  reduction  of  the 
loan's  principal  balance. 

(e)  Obligation.  The  borrower  shall 
repay  the  loan  in  accordance  with  the 
AFA  and  this  subpart. 


§  679.62    Fee  payment  and  collection. 

(a)  Payment  and  collection.  (1)  The 
fee  is  due  and  payable  at  the  time  of  fish 
delivery.  Each  fish  buyer  shall  collect 
the  fee  at  the  time  of  fish  delivery  by 
deducting  the  fee  from  the  delivery 
value  before  paying  or  promising  later  to 
pay  the  net  delivery  value.  Each  fish 
seller  shall  pay  the  fee  at  the  time  of  fish 
delivery  by  receiving  from  the  fish 
buyer  the  net  delivery  value  or  the  fish 
buyer's  promise  later  to  pay  the  net 
delivery  value  rather  than  the  delivery 
value.  Regardless  of  when  the  fish  buyer 
pays  the  net  delivery  value,  the  fish 
buyer  shall  collect  the  fee  at  the  time  of 
fish  delivery; 

(2)(i)  Each  fish  seller  shall  be  deemed, 
for  the  purpose  of  the  fee  collection, 
deposit,  disbursement,  and  accounting 
requirements  of  this  subpart,  to  be  both 
the  fish  seller  and  the  fish  buyer — and 
all  requirements  and  penalties  under 
this  subpart  applicable  to  both  a  fish 
seller  and  a  fish  buyer  shall  equally 
apply  to  the  fish  seller— each  time  that 
the  fish  seller  sells  fee  fish  to: 

(A)  Any  fish  buyer  whose  place  of 
business  is  not  located  in  the  United 
States,  who  does  not  take  delivery  or 
possession  of  the  fee  fish  in  the  United 
States,  who  is  not  otherwise  subject  to 
this  subpart,  or  to  whom  or  against 
whom  NMFS  cannot  otherwise  apply  or 
enforce  this  subpart, 

(B)  Any  fish  buyer  who  is  a  general 
food-service  wholesaler  or  suppher,  a 
restaurant,  a  retailer,  a  consumer,  some 
other  type  of  end-user,  or  some  other 
fish  buyer  not  engaged  in  the  business 
of  buying  fish  from  fish  sellers  for  the 
purpose  of  reselling  the  fish,  or 

(C)  Any  other  fish  buyer  who  the  fish 
seller  has  good  reason  to  believe  is  a  fish 
buyer  not  subject  to  this  subpart  or  to 
whom  or  against  whom  NMFS  cannot 
otherwise  apply  or  enforce  this  subpart, 

(ii)  In  each  such  case  the  fish  seller 
shall,  with  respect  to  the  fee  fish 
involved  in  each  such  case,  discharge, 
in  addition  to  the  fee  payment 
requirements  of  this  subpart,  all  the  fee 
collection,  deposit,  disbursement, 
accoimting,  recordkeeping,  and 
reporting  requirements  that  this  subpart 
otherwise  imposes  on  the  fish  buyer, 
and  the  fish  seller  shall  be  subject  to  all 
the  penalties  this  subpart  provides  for  a 
fish  buyer's  failure  to  discharge  such 
requirements; 

(b)  Notification.  (1)  NMFS  will  send 
an  appropriate  fee  payment  and 
collection  commencement  notification 
to  each  affected  fish  seller  and  fish 
buyer  of  whom  NMFS  has  knowledge. 

(2)  When  NMFS  determines  that  3ie 
loan  is  fully  repaid.  NMFS  will  publish 
a  Federal  Register  notification  that  the 
fee  is  no  longer  in  effect  and  should  no 
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(b)  Fee  collection  deposits.  Each  fish 
buyer,  no  less  frequently  than  at  the  end 
of  each  business  week,  shall  deposit,  in 
the  deposit  account  established  under 
paragraph  (a)  of  this  section,  all  fee 
revenue,  not  previously  deposited,  that 
the  fish  buyer  has  collected  through  a 
date  not  more  than  2  calendar  days 
before  the  date  of  deposit.  Neither  the 
deposit  account  nor  the  principal 
amount  of  deposits  in  the  accoimt  may 
be  pledged,  assigned,  or  used  for  any 
purpose  other  than  aggregating  collected 
fee  revenue  for  disbursement  to  the 
subaccount  in  accordance  with 
paragraph  (c)  of  this  section.  The  fish 
buyer  is  entitled,  at  any  time,  to 
withdraw  deposit  interest,  if  any,  but 
never  deposit  principal,  from  the 
deposit  account  for  the  fish  buyer's  own 
use  and  purposes. 

(c)  Deposit  principal  disbursement. 
On  the  last  business  day  of  each  month, 
or  more  frequently  if  the  amount  in  the 
account  exceeds  the  account  limit  for 
insurance  purposes,  the  fish  buyer  shall 
disburse  to  NMFS  the  full  amount  of 
deposit  principal  then  in  the  deposit 
account.  The  fish  buyer  shall  do  this  by 
check  made  payable  to  "NOAA  Inshore 
Component  Pollock  Loan  Subaccount." 
The  fish  buyer  shall  mail  each  such 
check  to  the  subaccount  lockbox 
account  that  NMFS  establishes  for  the 
receipt  of  the  disbursements  of  deposit 
principal.  Each  disbursement  shall  be 
accompanied  by  the  fish  buyer's 
settlement  sheet  completed  in  the 
manrier  and  form  that  NMFS  specifies. 
NMFS  will  specify  the  subaccount's 
lockbox  and  the  manner  and  form  of 
settlement  sheet  by  means  of  the 
notification  in  §  679.62(b)(1). 

(d)  Records  maintenance.  Each  fish 
buyer  shall  maintain,  in  a  secure  and 
orderly  manner  for  a  period  of  at  least 
3  years  from  the  date  of  each  transaction 
involved,  at  least  the  following 
information: 

(1)  For  all  deliveries  of  fee  fish  that 
thb  fish  buyer  buys  from  each  fish  seller: 

(i)  The  date  of  delivery, 

(ii)  The  fish  seller's  identity, 

(iii)  The  round  weight  of  fee  fish 

delivered, 
(iv)  The  identity  of  the  fishing  vessel 

that  delivered  the  fee  fish, 
(v)  The  delivery  value, 
(vi)  The  net  delivery  value, 
(vii)  The  identity  ot  the  party  to 

whom  the  net  delivery  value  is  paid,  if 

other  than  the  fish  seller, 
(viii)  The  date  the  net  delivery  value 

was  paid,  and 
(ix)  The  total  fee  amount  collected; 

(2)  For  all  fee  collection  deposits  to 
and  disbursements  from  the  deposit 
account: 

(i)  The  dates  and  amounts  of  deposits 


(ii)  The  dates  and  amounts  of 
disbursements  to  the  subaccount's 
lockbox  account,  and 

(iii)  The  dates  and  amounts  of 
disbursements  to  th&fish  buyer  or  other 
parties  of  interest  earned  on  deposits. 

(e)  Annual  report.  By  January  15, 
2001,  and  by  each  January  15  thereafter 
until  the  loan  is  fully  repaid,  each  fish 
buyer  shall  submit  to  NMFS  a  report,  on 
or  in  the  form  NMFS  specifies, 
containing  the  following  information  for 
the  preceding  year  for  all  fee  fish  each 
fish  buyer  purchases  from  fish  sellers: 

(1)  Total  round  weight  bought; 

(2)  Total  delivery  value  paid; 

(3)  "Total  fee  amount  collected; 

(4)  Total  fee  collection  amounts 
deposited  by  month; 

(5)  Dates  and  amounts  of  monthly 
disbursements  to  the  subaccount 
lockbox; 

(6)  Total  amount  of  interest  earned  on 
deposits;  and 

(7)  Depository  account  balance  at 

year-end. 

(fj  State  records.  If  landing  records 
that  a  state  requires  from  fish  sellers 
contain  some  or  all  of  the  data  that  this 
section  requires  and  state 
confidentiality  laws  or  regulations  do 
not  prevent  NMFS'  access  to  the  records 
maintained  for  the  state,  then  fish 
buyers  can  use  such  records  to  meet 
appropriate  portions  of  this  section's 
recordkeeping  requirements.  If, 
however,  state  confidentiality  laws  or 
regulations  make  such  records 
unavailable  to  NMFS,  then  fish  buyers 
shall  maintain  separate  records  for 
NMFS  that  meet  the  requirements  of 
this  section. 

(g)  Audits.  NMFS  or  its  agents  may 
audit,  in  whatever  maimer  NMFS 
believes  reasonably  necessary  for  the 
duly  diligent  administration  of  the  loan, 
the  financial  records  of  the  fish  buyers 
and  the  fish  sellers  in  order  to  ensure 
proper  fee  payment,  collection,  deposit, 
disbursement,  accounting, 
recordkeeping,  and  reporting.  Fish 
buyers  and  fish  sellers  shall  make  all 
records  of  all  transactions  involving  fee 
fish  catches,  fish  deliveries,  and  fee 
payments,  collections,  deposits, 
disbursements,  accounting, 
recordkeeping,  and  reporting  available 
to  NMFS  or  its  agents  at  reasonable 
times  and  places  and  promptly  provide 
all  requested  information  reasonably 
related  to  these  records  that  such  fish 
sellers  and  fish  buyers  may  otherwise 
lawfully  provide.  Trip  tickets  (or  similar 
accounting  records  establishing  the 
round  weight  pounds  of  fee  fish  that 
each  fish  buyer  buys  from  each  fish 
seller  each  time  that  each  fish  buyer 

does  so)  are  essential  audit 

docvunentation. 
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(h)  Confidentiality  of  records.  NMFS 
and  its  auditing  agents  shall  maintain 
the  confidentiality  of  all  data  to  which 
NMFS  has  access  under  this  section  and 
shall  neither  release  the  data  nor  allow 
the  data's  use  for  any  purpose  other 
than  the  purpose  of  this  subpart,  unless 
otherwise  required  by  law;  provided, 
however,  that  NMFS  may  aggregate  such 
data  so  as  to  preclude  their 
identification  with  any  fish  buyer  or  any 
fish  seller  and  use  them  in  the  aggregate 
for  other  purposes. 

(i)  Refunds.  When  NMFS  determines 
that  the  loan  is  fully  repaid,  NMFS  will 
refund  any  excess  fee  receipts,  on  a  last- 
in/first-out  basis,  to  the  fish  buyers.  Fish 
buyers  shall  retiun  the  refunds,  on  a 
last-in/first-out  basis,  to  the  fish  sellers 
who  paid  the  amounts  refunded. 

§679.64    Late  charges. 

The  late  charge  to  fish  buyers  for  fee 
payment,  collection,  deposit,  and/or 
disbursement  shall  be  one  and  one-half 
(1.5)  percent  per  month,  or  the 
maximum  rate  permitted  by  state  law, 
for  the  total  amount  of  the  fee  not  paid, 
collected,  deposited,  and/or  disbiused 
when  due  to  be  paid,  collected, 
deposited,  and/or  disbursed  within  5 
days  of  the  date  due.  The  full  late  charge 
shall  apply  to  the  fee  for  each  month  or 
portion  of  a  month  that  the  fee  remains 
unpaid,  imcollected,  undeposited,  and/ 
or  undisbursed. 

§679.65    Enforcement 

In  accordance  with  applicable  law  or 
other  authority,  NMFS  may  take 
appropriate  action  against  each  fish 
seller  and/or  fish  buyer  responsible  for 
non-payment,  non-collection,  non- 
deposit,  and/or  non-disbursement  of  the 
fee  in  accordance  with  this  subpart  to 
enforce  the  collection  from  such  fish 
seller  and/or  fish  buyer  of  any  fee 
(including  penalties  and  all  costs  of 
collection)  due  and  owing  the  United 
States  on  accoxmt  of  the  loan  that  such 
fish  seller  and/or  fish  buyer  should 
have,  but  did  not,  pay,  collect,  deposit, 
and/or  disburse  in  accordance  with  this 
subpart.  All  such  loan  recoveries  shall 
be  applied  to  reduce  the  unpaid  balance 
of  the  loan. 

§679.66    Prohibitions  and  penalties. 

(a)  The  foUovdng  activities  are 
prohibited,  and  it  is  ixnlawful  for 
anyone  to: 

(1)  Avoid,  decrease,  interfere  with, 
hinder,  or  delay  payment  or  collection 
of,  or  otherwise  fail  to  fully  and 
properly  pay  or  collect,  any  fee  due  and 
payable  under  this  subpart  or  convert, 
or  otherwise  use  for  any  purpose  other 
than  the  purpose  this  subpart  intends, 
any  paid  or  collected  fee; 


(2)  Fail  to  fully  and  properly  deposit 
on  time  the  full  amount  of  all  fee 
revenue  collected  imder  this  subpart 
into  a  deposit  account  and  disbiu-se  the 
full  amount  of  all  deposit  principal  to 
the  subaccount's  lockbox  account — all 
as  this  subpart  requires; 

(3)  Fail  to  maintain  full,  timely,  and 
proper  fee  payment,  collection,  deposit, 
and/or  disbiu-sement  records  or  make 
full,  timely,  and  proper  reports  of  such 
information  to  NMFS— all  as  this 
subpart  requires; 

(4)  Fail  to  advise  NMFS  of  any  fish 
seller's  refusal  to  pay,  or  of  any  fish 
buyer's  refusal  to  collect,  any  fee  due 
and  payable  imder  this  subpart; 

(5)  Refuse  to  allow  NMFS  or  agents 
that  NMFS  designates  to  review  and 
audit  at  reasonable  times  all  books  and 
records  reasonably  pertinent  to  fee 
payment,  collection,  deposit, 
disbursement,  and  accounting  under 
this  subpart  or  otherwise  interfere  with, 
hinder,  or  delay  NMFS  or  it  agents  in 
the  coiuse  of  their  activities  under  this 
subpart; 

(6)  Make  false  statements  to  NMFS,  ^ 
any  of  the  NMFS'  employees,  or  any  of 
NMFS'  agents  about  any  of  the  matters 
in  this  subpart; 

(7)  Obstruct,  prevent,  or  unreasonably 
delay  or  attempt  to  obstruct,  prevent,  or 
unreasonably  delay  any  audit  or 
investigation  NMFS  or  its  agents 
conduct,  or  attempt  to  conduct,  in 
connection  with  any  of  the  matters  in 
this  subpart;  and/or 

(8)  Otherwise  materially  interfere 
with  the  efficient  and  effective 
repajraient  of  the  loan. 

(b)  Anyone  who  violates  one  or  more 
of  the  prohibitions  of  paragraph  (a)  of 
this  section  is  subject  to  the  full  range 
of  penalties  the  Magnuson-Stevens  Act 
and  15  CFR  part  904  provide  (including, 
but  not  limited  to:  civil  penalties, 
sanctions,  forfeitiu^s,  and  pujiishment 
for  criminal  offenses)  and  to  the  full 
penalties  and  punishments  otherwise 
provided  by  any  other  applicable  law  of 
the  United  States. 
(FR  Doc.  00-2284  Filed  2-2-00;  8:45  am] 
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Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Poilocic  in  Statisticai 
Area  620  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
620  outside  the  Shelikof  Strait 
conservation  area  in  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  interim  2000 
pollock  total  allowable  catch  (TAC)  for 
Statistical  Area  620  outside  the  Shelikof 
Strait  conservation  area  established  by 
the  2000  Interim  Specifications  and     » 
amended  by  the  emergency  interim  rule 
implementing  Steller  sea  lion  protection 
measures  for  the  pollock  fisheries  off 
Alaska. 

DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  January  28,  2000,  until 
1200  hrs,  A.l.t.,  March  15.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groimdfish  of  the  Gulf  of 
Alaska  (FTvlP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
imder  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 
The  interim  2000  pollock  TAC  in 
Statistical  Area  620  outside  the  SheUkof 
Strait  conservation  area  as  amended  by 
the  emergency  interim  rule 
implementing  Steller  sea  lion  protection 
measures  for  the  pollock  fisheries  off 
Alaska  (65  FR  3892,  January  25,  2000) 
is  3,252  metric  tons  (mt),  determined  in 
accordance  with  §  679.20(c)(2)(i). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  interim  TAC  of 
pollock  in  Statistical  Area  620  outside 
the  Shelikof  Strait  conservation  area 
will  soon  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
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directed  fishing  allowance  of  2,752  mt, 
and  is  setting  ^side  the  remaining  500 
mt  as  bycatch  jo  support  other 
anticipated  groimdfish  fisheries.  In 
accordance  wi^h  §  679.20{d)(l)(iii).  the 
Regional  Administrator  finds  that  this 
directed  fishirig  allowance  will  soon  be 
reached.  ConsMuently.  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  /irea  620  outside  the 
Shelikof  Straitj  conservation  area  in  the 
GOA. 

Maximum  r  (tainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§679.20{e)an^(f) 

Classification 


This  action 
available 
from  the  fishery 
implemented 
overharvestin; ; 
pollock  in 
the  Shelikof 
Providing 
opportunity 


S  trait  ( 


pridr 
f(iri 


impracticable  and 


interest, 
in  overharves 
cause  that  the 
action  should 
days.  Accor 
553(d),  a  delakr 
hereby  waive  1 
This  action 
and  is  exemp 
12866. 


Authority:  1 

Dated:  (anuaty 
Bruce  C.  Morelead 


Acting  Directoi , 
Fisheries.  Natit  i 
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Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Fishing  Vessels 
Greater  Than  99  feet  LOA  Catching 
Pollock  for  Processing  by  the  Inshore 
Component  Independently  of  a 
Cooperative  in  the  Bering  Sea 


AGENCY 
Service 
Atmospher 
Commerce. 
action:  Closjure 


National  Marine  Fisheries 
(N\$='S),  National  Oceanic  and 
Administration  (NOAA), 


n( 


summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  vessels  greater 
than  99  ft  length  overall  (LOA)  catching 
pollock  independently  of  a  fishing 
cooperative  for  processing  by  the 
inshore  component  in  the  Steller  sea 
lion  conservation  area  (SCA)  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  because  the  interim  A  season 
inside  SCA  allocation  of  pollock  total 
allowable  catch  (TAG)  specified  for  the 
vessels  greater  than  99  ft  LOA  within 
the  SCA  catching  pollock  independently 
of  a  fishing  cooperative  will  be  reached. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  January  30,  2000,  until 
1200  hrs,  A.l.t.,  April  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordemce  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 
In  accordance  with 
§679.20(a)(5)(i)(C)(2).§  679.20 
(a)(5){i)(D){3),  and  the  revised  interim 
2000  TAG  amounts  for  pollock  in  the 
Bering  Sea  subarea  (65  FR  4520,  January 
28,  2000)  the  A  season  allocation  of 
TAG  specified  to  the  sector  of  the 
inshore  component  fishing 
independently  of  a  cooperative  for 
harvest  within  the  SCA  is  5,027  metric 
tons  (mt). 

In  accordance  with 
§679.22(a)(ll)(iv)(A)  and  (D)(2)  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  has 
determined  that  the  A  season  allocation 
of  pollock  TAG  specified  to  the  inshore 
sector  fishing  for  pollock  independently 
of  a  cooperative  for  harvest  within  the 
SCA  will  be  reached.  The  Regional 
Administrator  has  estimated  that  1,000 
mt  is  likely  to  be  harvested  by  catcher 
vessels  less  than  or  equal  to  99  ft  LOA 
fishing  independently  of  a  cooperative 
during  the  remainder  of  the  A  season 
and  is  reserving  that  amount  to 
accommodate  fishing  by  such  vessels 
after  the  closure  of  the  SCA  to  vessels 
greater  than  99  ft  LOA  fishing 
independently  of  a  cooperative. 

Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  vessels 
greater  than  99  ft  LOA  fishing 
independently  of  a  cooperative  that  are 


catching  pollock  for  processing  by  the 
inshore  component  in  the  SCA,  as 
defined  at  §679.22(a)(ll)(iv). 

Maximimi  retainable  bycatch  amoimts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  exceeding  the  A  season 
allocation  of  pollock  TAG  specified  to 
the  sector  fishing  independently  of  a 
cooperative  for  harvest  within  Ae  SCA. 
A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  Further  delay  would  result  in 
noncompliance  with  reasonable  and 
prudent  management  measures 
implemented  to  promote  the  recovery  of 
the  endangered  Steller  sea  lion.  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  can  not  be 
delayed  for  30  days.  Accordingly,  imder 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.22 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  28,  2000. 
Bruce  C.  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  00-2322  Filed  1-31-00;  9:48  am) 
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Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Atka 

Mackerel  In  the  Eastern  Aleutian 
District  and  Bering  Sea  Subarea  of  the 
Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  with  gears 
other  than  jig  in  the  Eastern  Aleutian 
District  and  the  Bering  Sea  subarea  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
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necessary  to  prevent  exceeding  the  2000 
interim  total  allowable  catch  (ITAC)  of 
Atka  mackerel  in  these  areas. 
DATES:  Effective  1200  hrs,  Alaska  local 
time,  January  29,  2000,  imtil  superseded 
by  the  notice  of  Final  2000  Harvest 
Specification  for  Groundfish,  which  will 
be  published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
-    Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
at  subpart  H  of  50  CFR  part  600  and  CFR 
part  679. 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  ITAC  for  non-jig 
gear  Atka  mackerel  in  the  Eastern 
Aleutian  District  and  the  Bering  Sea 
subarea  will  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  6.653  mt, 
and  is  setting  aside  the  remaining  500 
mt  as  bycatch  to  support  other 
anticipated  groundfish  fisheries.  La 
accordance  vdth  §  679.20(d)(l)(iii).  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  soon  will  be 
reached.  Consequently.  NMFS  is 
prohibiting  directed  fishing  for  Atka 
mackerel  in  the  Eastern  Aleutian 
District  and  the  Bering  Sea  subarea  of 
the  BSAI. 

Maximum  reteiinable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  ITAC  ^ 
limitations  and  other  restrictions  on  the 
fisheries  established  in  the  Interim  2000 
Harvest  Specifications  for  Groundfish 
for  the  BSAI.  It  must  be  implemented 
immediately  to  prevent  overharvesting 
the  2000  ITAC  of  Atka  mackerel  in  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  subarea  of  the  BSAI.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest.  Further 
delay  would  only  result  in  overharvest. 


NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d).  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  §679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  28,  2000. 
Bruce  C.  Morehead. 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  00-2321  Filed  1-28-^0;  5:02  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
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Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  610  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
610  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  interim  2000  pollock,total  allowable 
catch  (TAC)  for  Statistical  Area  610 
established  by  the  2000  Interim 
Specifications  and  amended  by  the 
emergency  interim  rule  implementing 
Steller  sea  lion  protection  measures  for 
the  pollock  fisheries  off  Alaska. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  January  31,  2000,  until 
1200  hrs,  A.l.t.  March  15,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-581-2062. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 


Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679.   ' 

The  interim  2000  pollock  TAC  in 
Statistical  Area  610  as  amended  by  the 
emergency  interim  rule  implementing 
Steller  sea  lion  protection  measures  for 
the  pollock  fisheries  off  Alaska  (65  FR 
3892,  January  25,  2000)  is  5,465  metric 
tons  (mt),  determined  in  accordance 
with§679.20(c)(2)(i). 

In  accordance  with  §  679.20(d)(l)(i). 
the  Administrator.  Alaska  Region. 
NMFS  (Regional  Administrator),  has 
determined  that  the  interim  TAC  of 
pollock  in  Statistical  Area  610  will  soon 
be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  4,965  mt,  and  is 
setting  aside  the  remaining  500  mt  as 
bycatch  to  support  other  anticipated 
groimdfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  610  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  foimd  in  the  regulations  at 
§  679.20(e)  and  (fl. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
fi-om  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  seasonal  allocation  of 
pollock  in  Statistical  Area  610. 
Providing  prior  notice  and  an 
opportunity  for  public  comment  is 
impracticable  and  contrary  to  the  public 
interest.  Further  delay  would  only  result 
in  overharvest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  should  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d).  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  fi-om  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  28,  2000. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-2320  Filed  1-31-00;  9:48  am] 
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FARM  CREDlt  ADMINISTRATION 
12CFRPart6ll 


RIN  3052-AB 


I86{ 


Organization;  Termination  of  Farm 
CredH  Status , 

agency:  Farm|Credit  Administration. 
ACTION:  Proposed  rule;  supplemental 
and  extension  of  comment  period. 


SUMMARY:  We  jare  publishing  a  sample 
exit  fee  calculation  for  a  hypothetical 
Farm  Credit  System  (FCS,  Farm  Credit 
or  System)  ba<ik  or  association  choosing 
to  terminate  its  Farm  Credit  status.  The 
purpose  of  thi  s  supplement  is  to  guide 
FCS  institutions  through  the  exit  fee 
calculation  de  scribed  in  our  proposed 
termination  nile.  We  are  also  extending 
the  comment  jeriod  for  the  proposed 
termination  n  ile. 

DATES:  Please  send  your  comments  to  us 
on  or  before  March  6,  2000.  The 
comment  peri  od  for  the  proposed  rule 
(64  FR  60370,  November  5, 1999)  is 
extended  to  N  arch  6,  2000. 
ADDRESSES:  V  e  encourage  you  to  send 
comments  via  electronic  mail  to  "reg- 
comm@fca.go  i^"  or  through  the  Pending 


Regulations  section  of  our  interactive 
website  at  "www.fca.gov."  You  may 
mail  or  deliver  comments  to  Patricia  W. 
DiMuzio,  Director,  Regulation  and 
Policy  Division,  Office  of  Policy  and 
Analysis,  1501  Farm  Credit  Drive, 
McLean,  VA,  22102-5090  or  send  by 
facsimile  transmission  to  (703)  734- 
5784.  You  may  review  copies  of  all 
comments  we  receive  in  the  Office  of 
Policy  and  Analysis,  FCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Markowitz,  Senior  Policy  Analyst, 
Office  of  Policy  and  Analysis,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883^479;  or 
Rebecca  S.  Orlich,  Senior  Attorney, 
Office  of  General  Coimsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883^020,  TDD 
(703)  883-^444. 
SUPPLEMENTARY  INFORMATION:  The 
objectives  of  our  supplemental 
information  are: 

•  To  ensure  that  the  readers  of  our 
proposed  termination  rule  understand 
the  exit  fee  calculation  for  an 
institution  terminating  its  Farm  Credit 
status;  and 

•  To  extend  the  comment  period  on  the 
proposed  termination  rule. 

1.  Sample  Exit  Fee  Calculation 

Oiu  proposed  termination  regulation 
was  published  on  November  5, 1999  (64 
FR  60370).  Section  611.1255(a)  of  ovir 
proposal  prescribes  the  calculation  of  a 
terminating  association's  exit  fee,  and 
§  611.1255(b)  prescribes  the  calculation 


of  a  terminating  bank's  exit  fee.  This 
supplemental  information  contains 
hypothetical  examples  of  an  association 
terminating  alone  and  of  that  same 
association  terminating  along  with  its 
affiliated  bank  to  illustrate  how  to  apply 
the  procedures  described  in 
§  611.1255(a)  and  (b).  (The  exit  fee 
calculation  for  an  association  is  the 
same  whether  it  terminates  alone  or 
with  its  affiliated  bank.)  The  exit  fee 
calculation  worksheet  will  not  be  part  of 
the  final  termination  regulations. 
Our  examples  contain  selected 
balance  sheet  items  for  a  Farm  Credit 
Bank  and  a  direct  lending  association. 
The  first  part  of  our  examples  includes 
the  balance  sheet  assumptions  for  each 
institution.  We  provide  the  average 
daily  balances  (ADBs)-for  those  items 
where  the  proposed  rule  requires  such 
calculations.  We  have  included  only 
those  balance  sheet  items  that  are 
necessary  for  calculating  the  exit  fees  for 
the  bank  and  the  association.  For  your 
convenience,  notes  follow  the 
worksheet  and  explain  which  provision 
of  the  termination  regulations  each 
worksheet  line  implements. 

2.  Extension  of  Comment  Period 

In  our  proposed  rule,  we  provided  for 
a  90-day  comment  period  ending  on 
February  3,  2000.  In  order  to  give  the 
public  ample  time  to  study  the  sample 
exit  fee  calculation  before  submitting 
comments,  we  are  extending  the 
comment  period  on  the  proposed  rule. 
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Final  Exit  Fee  Worksheet 

($  in  thousands) 


Assumptions 


Bank 

Average  daily  balance  (ADB)  of  assets  $6,000,000 

ADB  of  liabilities  $5,000,000 
Capital: 

-  ADB  of  purchased  and  allocated  equities  $600,000 

-  ADB  of  unallocated  equities  $400,000 
ADB  of  purchased  and  allocated  investment  fh  terminating  Bank:  $0 
ADB  of  direct  loan  volume  $4,000,000 
Termination-related  expenses: 

-  ADB  of  expenses  recorded  during  previous  12  months  $150 

-  Expenses  recorded  more  than  12  months  before  calculation  $50 
Financial  Assistance  Corporation  (FAC)  obligation  due  to  termination  $1 ,000 
Taxes  due  to  termination  $0 
ADB  of  term  preferred  stock  (a  liability  under  generally  accepted 

accounting  principles  that  qualifies  as  regulatory  capital)  $1 ,000 

Percent  of  equity  owned  by  dissenting  stockholders  0% 

ADB  of  direct  loans  to  affiliated  associations  that  were  paid  off  or 

transferred  in  the  12-month  period  before  termination  $3,000,000 

ADB  of  equity  investments  held  in  terminating  Bank  by  affiliated 

associations  that  it  retired  or  transferred  during  the  12  months 

before  termination                                                      '  $750,000 


Association 
$1,200,000 
$1,000,000 

$100,000 

$100,000 

$150,000 

$1,000,000 

$50 

$50 

$1,000 

$100' 

$100 
10% 

NA 


NA 


Final  Exit  Fee  Calculation  for  Association 


1     $  1 .200.000 


1  Enter  the  ADB  of  association  assets 

2  Enter  the  ADB  of  expenses  related  to  termination.  Related  expenses  include,  but  are 
not  limited  to,  legal  services,  accounting  services,  auditing,  business  planning, 
payments  of  severance  and  special  retirements,  and  application  fees  for  the 

termination  and  reorganization 2    $ 5Q 

3  Add  line  1  and  line  2.., 3    $  1 ,200.050 

4  Enter  the  dollar  amount  of  your  termination  payment  (to  your  affiliated  Bank) 

related  to  FAC  obligations 4      $ 1.000 

5  Enter  the  dollar  amount  of  taxes  you  will  have  to  pay  due  to  the  temiination    5     $  100 

6  Enter  ADB  of  purchased  and  allocated  equities  to  be  paid  to  dissenting 
stockholders  and  FCS  institutions 6 


$    10.000 
$     10.000 


Enter  ADB  of  unallocated  equities  to  be  paid  to  dissenting  stockholders  and 
FCS  institutions 7 

Add  lines  4  through  7 8 

Subtract  line  8  from  line  3 : •*••••   9 


8 

9 

•10    Enter  the  amount  of  any  adjustments  to  assets  the  FCA  requires 10 

11  Add  or  subtract  line  10  from  line  9.  as  applicable.  This  is  the  Adjusted  association  assets         11 

12  Enterthe  ADB  of  association  liabilities 12 


$      21.100 
$1.178.950 

$ §Q 

$1.179.000 


$1.000.000 


^  For  this  example,  we  are  assuming  that  the  taxes  due  from  the  association  are  the  same  whether  it 
terminates  alone  or  with  its  affiliated  Bank. 
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$_ 


100 


13  Enter  the  {ADB  of  liabilities  treated  as  regulatory  capital  under  the  capital  or 
collaterallrequirements 13 

14  Subtract  line  1 3  from  line  12 14    $     999.900 

15  Enter  the  amount  of  any  adjustments  to  liabilities  the  FCA  requires 15    $ 0 

16  Add  or  si4)tract  line  15  from  line  14.  as  applicable.  This  is  the  Adjusted  association  liabilities  16    $     999.900 

1^7    Subtract  Une  1 6  from  line  1 1 .  This  is  the  Total  Capital  for  the  association  for  purposes  of 
termination 


18  Multiply  Hne  1 1  by  6%  (.06) .... 

1 9  Subtract  |ine  1 8  from  line  1 7.  This  is  the  Final  Exit  Fee  of  the  association. 


17  $   179.100 

18  $   70.740 

19  $   108.360 


Final  Exit  Fee  Calculation  for  Bank 


20 

21 


22 

23 
24 
25 

26 


27 
2§ 
29 

30 

31 

32 

33 

34. 

35 

36 

3Z 

38 
39 
40 
41 
42 
43 
44 
45 


Enter  AD$  of  Bank  assets 

Enter  the  jADB  of  expenses  related  to  temiination.  Related  expenses 
include,  biit  are  not  limited  to,  legal  services,  accounting  services, 
auditing,  business  planning,  payments  of  severance  and  special 
retirements,  and  application  fees  for  the  temiination  and  reorganization 21 

Enter  the  dollar  amount  of  the  termination  payments  to  the  Bank  by  the 
terminatinjg  associations  related  to  FAC  obligations 22 

Add  Iinesi21  and  22 

Add  line  io  and  line  23 

Enter  ADA  of  direct  loans  to  affiliated  associations  that  were  paid  off  or 
transferred  in  the  12-month  period  before  temiination 25 

Enter  ADB  of  equity  investments  held  in  the  Bank  by  affiliated 

associaticpis  that  it  retired  or  transfen-ed  during  the  12  months  t>efore 

termination.  A  non-terminating  association's  investment  consists  of 

purchased  equities,  allocated  equities,  and  a  pro  rata  share  of  the 

Bank's  unallocated  surplus 26 

Enter  the  foliar  amount  of  the  Bank's  termination  payment  to  the  FAC 27 

Enter  the  dollar  amount  of  taxes  paid  or  accrued  due  to  the  temiination 28 

Enter  AD9  of  purchased  and  allocated  equities  to  be  paid  to  dissenting 
stockholders  and  FCS  institutions 29 

Enter  AD3  of  unallocated  equities  to  be  paid  to  dissenting  stockholders  and 
FCS  institutions 30 

Add  lines  25  through  30 

Subtract  ine  31  from  line  24 

Enter  the  amount  of  any  adjustments  to  assets  the  FCA  requires 


20    $  6.000.000 


150 


$       1.000 


1.150 


23  $. 

24  $6.001.150 


$  3.000.000 


$ 

750.000 

$ 

1.000 

$ 

0 

$ 

0 

$                 0 

31  $3.751.000 

32  $2.250.150 

33  $ 50 

Add  or  subtract  line  33  from  line  32.  as  applicable.  This  is  the  Adjusted  Bank  assets 34  $  2.250.200 


Enter  the  ADB  of  Bank  liabilities 

Enter  ADB  of  direct  loans  to  affiliated  associations  that  were  paid  off  or 

transferred  in  the  12-month  period  before  temiination 36    $  3.000.000 

Enter  the  ^DB  of  liabilities  treated  as  regulatory  capital  under  the  capital  or 
collateral  tequirements 37    $_ 

Add  line  ^  and  line  37 

Subtract  line  38  from  line  35 

Enter  the  amount  of  any  adjustments  to  liabilities  the  FCA  requires 


35    $  5.000.000 


1.000 


Add  or  su^>tract  line  15  from  line  14.  as  applicable.  This  is  the  Adiusted  Bank  liabilities 

Enter  Adjusted  association  assets  amount  from  line  1 1 42    $  1.179.000 

Enter  Adjijsted  Bank  assets  from  line  34 43    $    2.250,200 

Add  line  42  and  line  43 44    $    3.429.200 

Enter  ADp  of  inter-company  eliminations  (e.g.  direct  note  and  Bank  stock) ..  45    $    1.150.000 


38  $  3.001 .000 

39  $1.999.000 

.40    $ 0 

.41  $  1 .999.000 
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46  Subtract  line  45  from  line  44.  This  is  the  combined  assets  of  the  association 

and  Bank 46    $  2.279.200 

47  Enterthe  Adjusted  association  liabilities  from  line  16.. 47    $ 999,900 

48  Enter  the  Adjusted  Bank  liabilities  from  line  41 48    $    1.999.000 

49  Add  line  47  and  line  48 49    $    2,998.90Q 

50  Enter  ADB  of  inter-company  eliminations  (e.g.  direct  loan) 50    $    1 .000.000 

51  Subtract  line  50  from  line  49.  This  is  the  combined  liabilities  of  the  association  and  Bank 51 

52  Subtract  line  51  from  line  46.  This  is  the  combined  Total  Capital  of  the  association  and 


Bank. 


52 


$  1 .998.900 
$     280.300 


53  Multiply  the  combined  assets  on  line  46  by  6%  (.06) 53  $     1 36,752 

54  Subtract  line  53  from  line  52.  This  is  the  combined  Final  Exit  Fee  for  the  association 

and  Bank 54  $     143,548 

55  Enter  the  Final  Exit  Fee  of  the  association  from  line  19 55  $     108,360 

56  Subtract  Line  55  from  line  54.  This  is  the  Final  Exit  Fee  pf  the  Bank 56    $ 35,188 


Notes  to  the  Worksheet 

All  the  references  are  to  paragraphs  of 
proposed  §611.1255. 

Line  1.  Paragraphs  (a)(1),  (a)(2),  and 
(a)(3).  Assume  for  this  calculation  that 
you  have  not  paid  or  accrued  the 
amounts  described  in  lines  4-7. 

Line  2.  Paragraph  (a)(4)(i).  This  item 
includes  only  the  expenses  inciured  in 
the  12  months  before  termination. 

Line  3.  Paragraph  (a){4)(i). 

Line  4.  Paragraph  (a){4)(ii)(A). 

Line  5.  Paragraph  (a)(4)(ii)(B). 

Lines  6  and  7.  Paragraph  (a)(4)(ii)(C). 

Lines  8  and  9.  Paragraph  (a)(4)(ii). 

Lines  10  and  11.  Paragraph  (a)(4)(iv). 
This  is  an  adjustment  to  assets  we  may 
require.  In  this  example,  we  are 
requiring  the  terminating  association  to 
add  back  to  its  assets  the  termination 
expenses  it  paid  or  accrued  more  than 
12  months  before  termination. 

Line  12.  Paragraphs  (a)(1)  and  (a)(3). 
Assmne  for  this  calculation  that  you 
have  not  paid  or  accrued  the  amounts 
described  in  lines  4—7. 

Lines  13  and  14.  Paragraph  (a)(4)(iii). 

Lines  15  and  16.  Paragraph  (a)(4)(iv). 
This  is  an  adjustment  to  liabilities  we 
may  require.  In  this  example,  we  are  not 
requiring  the  terminating  association  to 
make  adjustments  to  its  liabilities. 

Line  17.  Paragraph  (a)(5). 

Lines  18  and  19.  Paragraph  (a)(6) — 
association  terminating  alone,  or 
(b)(1) — association  terminating  with  its 
affiliated  bank.  The  exit  fee  calculation 
ends  here  for  an  association  terminating 
without  its  affiliated  bank. 

Line  20.  Paragraphs  (b)(2),  (b)(3),  and 
(b)(4).  Assume  for  this  calculation  that 
you  have  not  paid  or  accrued  the 
amounts  described  in  lines  27-30.  We 
note  that  proposed  paragraph  (b)(4) 
incorrectly  refers  to  "assets  and  total 
capital."  It  should  say  "assets  and 
liabilities." 

Line  21.  Paragraph  (b)(5)(i)(A). 


Line  22.  paragraph  (b)(5)(i)(B).    ' 

Lines  23  and  24.  Paragraph  (b)(5)(i). 

Line  25.  Paragraph  (b)(5)(ii). 

Line  26.  Paragraph  (b)(5)(iii){A). 

Line  27.  Paragraph  (b)(5)(iii)(B). 

Line  28.  Paragraph  (b)(5)(iii)(C). 

Lines  29  and  30.  Peiragraph 
(b)(5)(iii)(D).  In  this  example,  we 
assume  there  ^are  no  dissenting 
stockholders. 

Lines  31  and  32.  Paragraph  (b)(5)(iii). 

Lines^3  and  34.  I^aragraph  (b)(5)(v). 
This  is  an  adjustment  to  assets  we  may 
require.  In  this  example,  we  are 
requiring  the  terminating  bank  to  add 
back  to  its  assets  the  termination 
expenses  it  paid  or  accrued  more  than 
12  months  before  termination. 

Line  35.  Paragraphs  (b)(2),  (b)(3),  and 
(b)(4).  We  note  that  proposed  paragraph 
{b)(4)  incorrectly  refers  to  "assets  and 
total  capital."  It  should  say  "assets  and 
liabilities." 

Line  36.  Paragraph  (b)(5)(ii). 

Line  37.  Paragraph  (b)(5)(iv). 

Lines  38  and  39.  Paragraphs  (b)(5)(ii) 
and  (b)(5)(iv). 

Lines  40  and  41.  Paragraph  {b)(5)(v). 
This  is  an  adjustment  to  liabilities  we 
may  require.  In  this  example,  we  are  not 
requiring  the  terminating  bank  to  make 
adjustments  to  its  liabilities. 

Lines  42-51.  Paragraph  (b)(6).  These 
lines  show  how  to  combine  the  balance 
sheets  of  the  terminating  bank  and 
terminating  association. 

Line  52.  Paragraph  (b)(7). 

Lines  53-55.  Paragraph  (b)(8). 

Line  56.  Paragraph  (b)(9). 

Dated:  January  27,  2000. 
Vivian  L.  Portis, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  00-2333  Filed  2-2-00;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  382 

[Docket  No.  RMOO-7-000] 

Revision  of  Annual  Charges  Assessed 
to  Public  Utilities 

January  28,  2000. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Conunission) 
proposes  to  amend  its  regulations  to 
establish  a  new  methodology  for  the 
assessment  of  annual  charges  to  public 
utilities.  The  Commission  proposes  that 
annual  charges  would  be  assessed  to 
public  utilities  based  on  the  volume  of 
electricity  transmitted  by  the  public 
utilities. 

DATES:  Comments  on  the  proposed 
rulemaking  are  due  on  or  before  April 
3,  2000.. 

ADDRESSES:  File  comments  on  the  notice 
of  proposed  rulemaking  with  the  Office 
of  the' Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 
Comments  should  reference  Docket  No. 
RMOO-7-000 

FOR  FURTHER  INFORMATION  CONTACT: 
Herman  Dalgetty  (Technical 
Information),  Chief,  Accounts 
Receivable  and  Assessment  Branch, 
Office  of  Finance,  Accounting  and 
Operations,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  (202)  219- 
2918 
Jennifer  Lokenvitz  Schwitzer  (Legal 
Information),  Office  of  the  General 
Counsel,  888  First  Street.  N.E., 
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Washington, 
4471 


D.C.  20426,  (202)  219- 


supplementarV  information:  In 
addition  to  publishing  the  full  text  of 
this  document  n  the  Federal  Register, 
the  Commissiop  also  provides  all 
interested  persons  an  opportunity  to 
view  and/or  pr  nt  the  contents  of  this 
document  via  t  le  Internet  through 
FERC's  Home  Page  (http://ferc.fed.us) 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
to  5:00  p.m.  Eajtem  time)  at  888  First 
Street,  N.E.,  Room  2A,  Washington.  DC 
20426. 

From  FERC's  Home  Page  on  the 
Lntemet,  this  iniPormation  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  iid  the  Records  and 
Information  Makiagement  System 
(RIMS). 

— CIPS  provide  i  access  to  the  texts  of 
formal  docun  lents  issued  by  the 
Commission  iiince  November  14, 
1994. 
— <]IPS  can  be  accessed  using  the  CIPS 
link  or  the  En  ergy  Information  Online 
icon.  The  full  text  of  this  document 
will  be  available  on  IPS  in  ASCII  and 
WordPerfect  i  1.0  format  for  viewing, 
printing  and/  )r  downloading. 
— RIMS  containjs  images  of  documents 
submitted  to  4nd  issued  by  the 
Commission  ^fter  November  16,  1981. 
im  November  1995  to 

be  viewed  and  printed 
lome  Page  using  the 
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User  assistanc  e  is  available  for  RIMS, 
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WebMaster@fercfed.us)  or  the  Public 
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During  norma .  business  hours, 
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utilities  based  on  the  volume  of 
electricity  transmitted  by  the  public 
utilities. ' 

11.  Background 

A.  Commission  Authority 

The  Commission  is  required  by 
section  3401  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Budget 
Act)  2  to  "assess  and  collect  fees  and 
annual  charges  in  any  fiscal  year  in 
amounts  equal  to  all  of  the  costs 
incurred  *  *  *  in  that  fiscal  year."  ^ 
The  annual  charges  must  be  computed 
based  on  methods  which  the 
Commission  determines  to  be  "fair  and 
equitable."  *  The  Conference  Report 
accompanying  the  Budget  AcJ  provides 
the  Commission  with  the  following 
guidance  as  to  this  phrase's  meaning: 

(Ajnnual  cheirges  assessed  during  a  fiscal 
year  on  any  person  may  be  reasonably  based 
on  the  following  factors:  (1)  The  type  of 
Commission  regulation  which  applies  to 
such  person  such  as  a  gas  pipeline  or  electric 
utility  regulation;  (2)  the  total  direct  and 
indirect  costs  of  that  type  of  Commission 
regulation  incurred  during  such  year;^  (3)  the 
amount  of  energy — electricity,  natural  gas,  or 
oil — transported  or  sold  subject  to 
tDommission  regulation  by  such  person 
during  such  year;  and  (4)  the  total  volume  of 
all  energy  transported  or  sold  subject  to 
Commission  regulation  by  all  similarly 
situated  persons  during  such  year." 

The  Commission  may  assess  these 
charges  by  making  estimates  based  upon 
data  available  to  it  at  the  time  of  the 
assessment.  ^ 

The  annual  charges  do  not  enable  the 
Commission  to  collect  amounts  in 
excess  of  its  expenses,  but  merely  serve 
as  a  vehicle  to  reimburse  the  United 


>  On  August  12, 1998,  the  Commission  received 
a  petition  for  rulemalung  from  Automated  Power 
Exchange,  Citizens  Power.  Coral  Power,  L.L.C., 
Electric  Clearinghouse,  Inc..  Enron  Power 
Marketing,  Inc..  Koch  Energy  Trading,  Inc..  MP 
Energy  Inc.,  Sonat  Power  Marketing,  L.P.,  and 
Williams  Energy  Services  in  Docket  No.  RM98-14- 
000.  The  parties  petitioned  the  Commission  to 
initiate  a  rulemaking  to  modify  its  methodology  for 
assessing  annual  charges.  The  Commission  notes 
that  the  instant  rulemaking  on  aimual  charges 
moots  the  petition.  Therefore,  the  Commission 
plans  to  terminate  Docket  No.  RM98-14-000  in  the 
final  rule.  Petitioners  are  free  to  file  timely 
comments  in  response  to  the  instant  rulemaking 
and  we  will  address  them  in  the  final  rule. 

'42U.S.C.  7178. 

'  This  authority  is  in  addition  to  that  granted  to 
the  Commission  in  sections  10(e)  and  30(e)  of  the 
Federal  Power  Act  (FPA).  16  U.S.C.  803(e),  823a(e). 

■•42U.S.C.  7178(b). 

'The  Commission  is  required  to  collect  not  only 
all  its  direct  costs  but  also  all  its  indirect  expenses 
such  as  hearing  costs  and  indirect  personnel  costs. 
See  H.R.  Conf.  Rep.  No.  99-1012  at  238  (1986), 
reprinted  in  1986  U.S.C.C.A.N.  3868,  3883 
(Conference  Report);  see  also,  S.  Rep.  No.  99-348 
at  56.  66  and  68  (1986). 

8  See  Conference  Report  at  238. 

'42  U.S.C  7178(c). 


States  Treasury  for  the  Commission's 
expenses.  8 

B.  Current  Annual  Charge  Billing 
Procedure 

As  required  by  the  Budget  Act,  the 
Commission's  regulations  provide  for 
the  payment  of  annual  charges  by  public 
utilities.  ^  The  Commission  intends  that 
these  electric  annual  charges  in  any 
fiscal  year  will  recover  the 
Commission's  estimated  electric 
regulatory  program  costs  (other  than  the 
costs  of  regulating  Federal  Power 
Marketing  Agencies  and  electric 
regulatory  program  costs  recovered 
through  electric  filing  fees)  for  that 
fiscal  year.  In  the  next  fiscal  year,  the 
Commission  adjusts  its  annual  charges 
up  or  down,  as  appropriate,  both  to 
eliminate  any  over-or  under-recovery  of 
the  Commission's  actual  costs  and  to 
eliminate  any  over-or  imder-charging  of 
any  particular  person/" 

In  calculating  annual  charges,  the 
Commission  first  determines  the  total 
costs  of  its  electric  regulatory  program 
and  subtracts  all  Federal  Power 
Marketing  Agency-related  and  electric 
filing  fee  collections  to  determine  total 
collectible  electric  regulatory  program 
costs.  It  then  uses  the  data  submitted 
imder  FERC  Reporting  Requirement  No. 
582  (FERC-582)  to  determine  the  total 
volumes  of  long-term  firm  sales  and 
transmission,  and  short-term  sales  and 
transmission  and  exchanges  for  all 
assessable  public  utilities.  The 
Commission  divides  those  transaction 
volumes  into  its  collectible  electric 
regulatory  program  costs  to  determine 
the  unit  charge  per  megawatt-hour  for 
each  category  of  long-term  and  short- 
term  transactions.  Finally,  the 


'Id.  at  7178(f).  Congress  approves  the 
Commission's  budget  through  annual  and 
supplemental  appropriations. 

» 18  CFR  Part  382;  see  Annual  Charges  Under  the 
Omnibus  Budget  Reconciliation  Act  of  1986,  Order 
No.  472.  52  FR  21263  and  24153  (June  5  and  29, 
1987).    FERC     Stats.  &  Regs.,    Regulations 
Preambles     1986-1990  1  30,746  (1987),  clarified. 
Order  No.  472-A,  52  FR  23650  (June  24,  1987), 
FERC  Stats.  &  Regs.,  Regulations  Preambles  1986- 
1990  1  30,750,  order  on  rehg.  Order  No.  472-B,  52 
FR  36013  (Sept.  25, 1987),  FERC  Stats.  &  Regs.. 
Regulations  Preambles  1986-1990  1  30.767  (1987). 
order  on  reh'g.  Order  No.  472-C,  53  FR  1728  (Jan. 
22.  1988),  42  FERC  1  61,013  (1988). 

">  18  CFR  382.201;  see  Order  No.  472,  52  FR 
21263  and  24153,  FERC  Stats.  &  Regs.,  Regulations 
Preambles  1986-1990  at  30,612-18;  accord  Annual 
Charges  Under  the  Omnibus  Budget  Reconciliation 
Act  of  1986,  Order  No.  507,  53  FR  46445  (Nov.  17, 
1985).  FERC  Stats.  &  Regs..  Regulations  Preambles 
1986-1990  1  30,839  at  31,263-64  (1988);  Texas 
Utilities  Electric  Company,  45  FERC  1  61,007  at 
61,027  (1988)  [Texas  Utilities). 
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Commission  multiplies  the  transaction 
volume  in  each  category  for  each  public 
utility  by  the  relevant  unit  charge  per 
megawatt-hoiu  to  determine  the  annual 
charges  for  all  assessable  public 
utilities." 

Public  utilities  subject  to  these  annual 
charges  must  submit  FERC-582  to  the 
Office  of  the  Secretary  by  April  30  of 
each  year.  ^^  The  Commission  issues 
bills  for  annual  charges,  and  public 
utilities  then  must  pay  the  charges 
within  45  days  of  the  date  on  which  the 
Commission  issues  the  bills. ^^ 

C.  Reasons  for  This  Rule 

Since  the  issuance  of  Order  No.  472, 
the  industry  has  undergone  sweeping 
changes,  including:  The  Commission's 
establishment  of  open  access 
transmission  as  a  foundation  for 
competitive  wholesede  power 
markets;  i'*  a  movement  by  many  states 
to  develop  retail  competition;  the 
growing  divestiture  of  generation  assets 
by  traditional  public  utilities;  the  entry 
of  new  market  participants  in  the 
industry  in  the  form  of  independent  and 
affiliated  power  marketers  and  stand- 
alone merchant  plant  generators;  and 
the  establishment  of  Independent 
System  Operators  (ISOs),  the  expected 
establishment  of  transmission 
companies  (transcos),  and  the 
establishment  of  power  exchanges  as 
managers  of  transmission  systems  and 
power  markets,  respectively. 

As  the  landscape  of  the  industry  has 
changed  and  continues  to  change,  the 
nature  of  the  work  of  the  Commission 
likewise  has  changed.  The  purpose  of 
this  rule  is  to  change  the  way  in  which 
the  Commission  assesses  annual  fcharges 
to  recover  its  electric  regulatory  program 
costs  to  reflect  these  changes,  by 
assessing  annual  charges  to  public 
utilities  based  on  the  volumes  of  electric 
energy  transmitted. 

ni.  piscussion 

In  Order  No.  472,  to  implement  the 
Budget  Act,  the  Commission  formulated 
an  annual  charge  billing  procediue.  To 


"  18  CFR  382.201;  see  Annual  Charges  Under  the 
Omnibus  Budget  Reconciliation  Act  of  1986  (Phibro 
tac),  81  FERC  1  61,308  at  62.424-25  (1997). 

>2  18  CFR  382.201(b)(4). 

'3  See  Texas  Utilities.  45  FERC  at  61,026. 

'*  See  Promoting  Wholesale  Competition  Through 
Open  Access  Non-discriminatory  Transmission 
Services  by  Public  Utilities  and  Recovery  of 
Stranded  Costs  by  Public  Utilities  and  Transmitting 
Utilities,  61  FR  21540  (May  10,  1996),  FERC  Stats. 
&  Regs.  §  31,036  (1996)  (Order  No.  888),  order  on 
reh'g.  Order  No.  888-A,  62  FR  12274  (March  14, 
1 997) ,  FERC  Stats.  &  Regs,  §31,048(1 997),  order  on 
reh'g.  Order  No.  888-B,  62  FR  64688  (March  14, 
1997),  81  FERC  §61,248  (1997),  order  on  reh'g, 
Order  No.  888-C,  82  FERC  §61,046  (1998),  appeal 
docketed.  Transmission  Access  Policy  Study  Group, 
et  al.  V.  FERC,  No.  97-1715  etal  (D.C.  Cir.). 


do  this,  the  Commission  had  to 
determine:  (1)  The  types  of  companies 
which  the  Commission  should  bill;  (2) 
how  to  estimate  and  then  allocate  the 
Commission's  costs  among  its  different 
regulatory  programs;  and  (3)  how  to 
allocate  each  program's  costs  among  the 
companies  imder  each  program.  After 
the  annual  charge  billing  procedure  was 
formulated,  the  Commission  then  had  to 
determine  {!)  how  to  adjust  the  annual 
charges  at  the  end  of  a  fiscal  year  "to 
eliminate  any  over-recovery  or  under- 
recovery  of  [the  Commission's]  total 
costs,  and  any  overcharging  or 
undercharging  of  any  person"  pursuant 
to  section  3401(e)  of  the  Budget  Act;  and 
(2)  the  standards  for  waiving  all  or  part 
of  an  annual  charge  pursuant  to  section 
3401(g)  of  the  Budget  Act. 

We  note  at  the  outset  that  this 
proposed  rule  is  only  for  the 
determination  of  annual  charges  to 
recover  the  costs  of  the  Commission's 
electric  regulatory  program. 

Therefore,  how  to  apportion  the  costs 
among  the  Commission's  different 
regulatory  programs  is  not  before  the 
Commission. 

Below,  we  will  discuss  the  types  of 
companies  to  be  billed,  the  proposed 
apportionment  of  our  electric  regulatory 
program  costs  among  such  companies, 
and  other  matters  related  to  the 
proposed  changes  to  the  Commission's 
regulation  on  annual  charges. 

A.  The  Types  of  Companies  To  Be  Billed 

The  Commission's  electric  regulatory 
program  includes  administering  the 
provisions  of  Parts  II  and  III  of  the 
Federal  Power  Act  (FPA)  i^  as  they 
apply  to  the  activities  of  public  utilities 
(traditionally,  principally  investor- 
owned  utilities);  ^^  discharging  its 
responsibilities  under  various  statues 
involving  the  Federal  Power  Marketing 
Agencies  (PMAs);  and  implementing 
various  provisions  of  the  Public  Utility 
Regulatory  Policies  Act  of  1987 
(PURPA)  1''  involving  qualifying 
cogenerators  and  small  power  producers 
(QFs). 

1.  Public  Utilities 

Pvusuant  to  section  205  of  the  FPA,  ^^ 
the  Commission  regulates  the  rates, 
terms  and  conditions  of  service  of 
public  utilities  making  sales  for  resale  or 
transmitting  electric  energy  in  interstate 
commerce.  All  jurisdictional  rates. 


terms  and  conditions  must  be  on  file 
with  the  Commission,  and  may  be 
approved  by  the  Commission  only  if 
they  are  just  and  reasonable  and  not 
unduly  discriminatory  or  preferential. 
Under  section  206  of  the  FPA, '«  the 
Commission  may  change  any  rates, 
terms  or  conditions  that  it  finds  to  be 
unjust,  unreasonable,  or  ujiduly 
discriminatory  or  preferential. 

The  Commission  also  regulates 
certain  accounting  and  corporate 
activities  of  public  utilities  pursuant  to 
the  FPA.  Examples  include  the 
following:  Under  section  203,  ^o  the 
Commission  reviews  applications  filed 
by  public  utilities  seeking  to  merge  or  to 
dispose  of  jurisdictional  facilities. 
Pursuant  to  section  204, 2'  the 
Commission  reviews  the  proposed 
securities  issuances  of  public  utilities 
whose  securities  issuances  are  not 
regulated  by  a  state  commission  within 
the  meaning  of  section  204(f).  Under 
sections  301  and  302,  ^^  the  Commission 
has  authority  over  a  public  utility's 
accoimting  and  its  depreciation. 

2.  PMA's 

The  Commission  reviews  the  rates 
established  by  the  Department  of  Energy 
for  the  federally-owned  PMAs 
(Bonneville  Power  Administration 
(BPA),  Alaska  Power  Administration, 
Southeastern  Power  Administration, 
Southwestern  Power  Administration, 
and  Western  Power  Administration). 
While  regulation  of  public  utility  rates 
is  guided  by  the  FPA,  regulation  of  the 
PMAs"  rates  is  subject  to  the  standards 
enumerated  in  a  number  of  other 
statutes.  2*  Essentially,  the  statutes 
require  that  the  rates  established  by  the 
PMAs  must  be  devised  with  regard  for 
the  recovery  of  the  cost  of  generation 
and  transmission  of  electric  energy,  the 
encouragement  of  the  most  widespread 
use  of  the  power,  the  provision  of  the 
lowest  possible  rates  to  customers 
consistent  with  sound  business 
principles,  and  the  protection  of  the 
interests  of  the  United  States  in 
amortizing  its  investment  in  the  projects 
within  a  reasonable  period  of  time.  The 
Commission  is  also  authorized. 


'5  16  U.S.C.  824-825r. 

'6  Under  sections  211.  212  and  213  of  the  FPA. 
16  U.S.C.  824J-1.  the  Commission  also  has  authority 
over  transmitting  utilities  that  are  not  public 
utilities.  Compare  16  U.S.C.  796(23)  with  16  U.S.C. 
824(b).  (e). 

1^6  U.S.C.  2601-2645. 

>«16U.S.C.  824d(a). 


i«16  U.S.C.  824e. 

=«>  16  U.S.C.  824b. 

2'  16  U.S.C.  824c. 

22  16  U.S.C.  825.  825a. 

"  Flood  Control  Act  of  1944.  16  U.S.C.  825s; 
Federal  Columbia  River  Transmission  System  Act. 
16  U.S.C.  838g;  Pacific  Northwest  Power  Preference 
Act,  16  U.S.C.  837;  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act  of  1980.  16 
U.S.C.  839;  the  Bonneville  Project  Act.  16  U.S.C. 
832f  (Northwest  Power  Act);  and  the  Reclamation 
Act  of  1939.  43  U.S.C.  485h;  the  Department  of 
Energy  Organization  Act,  42  U.S.C.  7101;  see  also 
DOE  DelegaUon  Order  No.  0204-108.  48  FR  55664 
(Dec.  14,  1983);  18  CFR  Parts  300  and  301 
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System  Cost 
to  determine  rates  for 
>y  utilities  to  BPA. 


Section  210  o '  PURPA  ^*  requires  the 


jrescribe  rules  to 


encourage  cogei  leration  and  small 
power  productii  )n  of  electricity.  In 
particular,  the  s  jction  directs  the 
Commission  to  idopt  rules  requiring 
utilities  to  purchase  power  from  and  sell 
power  to  qualifying  cogeneration  and 
small  power  production  facilities.  The 
Commission  reviews  applications  filed 
by  cogenerators  |and  small  power 
producers  requiting  QF  certification, 
and  either  grant ;  or  rejects  such 
applications  has  ed  on  criteria  set  forth 
in  the  Commission's  regulations. ^^ 

4.  Discussion 

The  Commissi  on  proposes  to  assess 
annual  charges  1o  public  utilities 
involved  in  the  transmission  of  electric 
energy  in  inters!  ate  commerce.  The 
Commission  wiB  continue  unchanged 
its  existing  polic  y  with  regard  to  its 
assessment  of  ar  nual  charges  to 
PMAs.  26 

The  Commissi  on  also  will  continue  to 
excuse  qualifyin  j  cogenerators  and 
small  power  pro  iucers  from  annual 
charges.  For  the  most  part,  these  entities 
do  not  provide  i  iterstate  transmission  of 
electric  energy. '  'he  Commission 
believes  that  anj  amounts  which  might 
be  assessed  as  ai  nual  charges  to  the  few 


entities  that  may 
transmission  do 
discouraging  the 


3  a). 


a  BKc). 


"  16  U.S.C.  824a 
"  18  CFR  Part  292 
»Seel8CFR382. 
"18  CFR  382.102(B) 

Stats.  &  Regs..  Regula  ions 

30.637. 

"18  CFR  382.1 

Carolina  Public  Servi 

at  61,696  (1996):  Dai 

FPC  12,  15  (1967):  aciord. 

Agricultural  Improve!  nent 

FPC.  391  F.2d470 

U.S.  857  (1968). 


1020) 


r  '1; 


,  47» 


provide  such 
not  justify  the  risk  of 
fullest  development  of 
cogeneration  and  small  power 
production  by  si  ch  entities.  Therefore, 

will  continue  to  not 
assess  annual  charges  to  these  entities. ^^ 
The  Commissi  Dn  proposes  to  continue 
its  existing  polic  f?  that  municipals  and 
rural  electric  coc  perative  utility  systems 
by  the  Rural  Utilities 
)e  required  to  pay 
annual  charges.  '  Vhile  these  entities 
may  be  transmitting  utilities  subject  to 
our  authority  un  ier  sections  211,  212 
and  213  of  the  F  'A,  they  are  not  public 
utilities  under  th  e  FPA.^s 


see  Order  No.  472,  FERC 
Preambles  1986-1990  at 

see  16  U.S.C.  284;  South 
Authority,  75  FERC  61,209 
and  Power  Corporation,  37 
■  Salt  River  Project 
and  Powtr  District  v. 
(D.C.  Cir.),  cert,  denied,  393 


The  Commission  proposes  to  continue 
its  practice  of  not  assessing  annual 
charges  to  utilities  operating  in  Alaska 
or  Hawaii  because  they  are  not  public 
utilities  under  the  FPA,  because  they  do 
not  make  wholesale  sales  or  transmit 
electric  energy  in  interstate  commerce. 

Lastly,  the  Commission  proposes  to 
not  assess  annual  charges  to  foreign 
electric  utilities  to  the  extent  that  their 
transactions  are  in  foreign  commerce  or 
wholly  within  another  country.^^ 

B.  Proposed  Apportionment 

The  Commission  is  proposing  to 
change  the  way  in  which  it  apportions 
annual  charges  among  the  entities  it 
regulates.  As  previously  stated,  the 
Commission  first  determines  the  total 
costs  of  its  electric  regulatory  program 
and  subtracts  all  Federal  Power 
Marketing  Agency-related  costs  and 
electric  filing  fee  collections  to 
determine  the  total  collectible  electric 
regulatory  program  costs.  It  then  uses 
the  data  submitted  under  FERC-582  to 
determine  the  total  volumes  of  long- 
term  firm  sales  and  transmission,  and 
short-term  sales  and  transmission  3°  and 
exchanges  for  all  assessable  public 
utilities.  The  Commission  divides  those 
transaction  volumes  into  its  collectible 
electric  regulatory  program  costs  to 
determine  the  unit  charge  per  megawatt- 
hour  for  each  category  of  transactions. 
Finally,  the  Commission  multiplies  the 
transaction  volume  in  each  category  for 
each  public  utility  by  the  relevant  unit 
charge  per  megawatt-hour  to  determine 
the  aimual  charges  for  each  assessable 
public  utility.3i 

The  Commission  established  two 
separate  categories  because: 

Rates  for  long-term  coordination  and 
transmission  sales  usually  requii*  greater  use 
of  Commission  resources  than  those  for  sales 
which  have  a  duration  of  less  than  five  years. 
Long-term  sales  contracts  tend  to  be  based 
upon  fully  distributed  costs  and  require  cost 
projections  (test  year  data)  which  must  be 
reasonable.  Rates  for  short-term  coordination 
or  transmission  sales,  on  the  other  hand,  are 
not  necessarily  exclusively  cost-based,  but 
may  be  made  for  many  non-cost  reasons  as 
weil.  32 

This  methodology  for  assessing 
annual  charges  worked  well  for  the 


"E.g.,  British  Columbia  Power  Exchange 
Corporation,  80  FERC  61,343  at  62,137.  62,141 
(1997)  (sales  in  foreign  commerce  or  within  another 
country  are  e.xcluded  from  aimual  charges 
calculations). 

'"  Long-terra  firm  sales  and  transmission 
activities  and  short-term  sales  and  transmission 
activities  are  defined  in  18  CFR  382.102. 

"  The  Commission  also  carries  over  any  over-or 
under-charge  from  the  prior  year  as  a  credit  or  debit 
on  the  current  year's  annual  charge  bill. 

32  Order  472-B  at  30.830. 


industry  structure  that  existed  at  the 
time  the  rule  was  issued.  However, 
because  there  has  been  such  dramatic 
changes  in  the  industry,  this 
classification  no  longer  serves  its 
piupose. 

With  open-access  transmission, 
functional  unbundling  and  the  rapid 
movement  to  market-based  power  sales 
rates  brought  about  by,  inter  alia. 
Commission  Order  No.  888,33  state 
retail  unbiuidling  efforts,  and  the 
recently  issued  Order  No.  2000,^4  the 
time  and  effort  of  our  electric  regulatory 
program  is  now  increasingly  devoted  to 
assuring  open  and  equal  access  to 
public  utilities'  transmission  systems.  In 
contrast,  the  time  and  effort  of  our 
electric  regulatory  prop-am  that  had 
been  devoted  to  reviewing  cost-based 
power  sales  rates  has  been  decreasing, 
and  with  open  access  transmission, 
power  sales  rates  are  now  increasingly 
being  disciplined  by  competitive  market 
forces  and  less  by  the  Commission 
directly.  As  a  consequence,  we  believe 
it  appropriate  to  assess  our  electric 
regulatory  program  costs  solely  on  the 
MWh  of  electric  energy  transmitted  in 
interstate  commerce  by  public 
utilities,35  rather  than,  as  in  the  past,  on 
both  jiirisdictional  power  sales  and 
transmission  voliunes.  We  further  note 
that,  as  described  below,  sellers  of 
electric  energy  typically  must  use  public 
utility  transmission  systems  to  transmit 
their  electric  energy  and  therefore  will, 
in  fact,  pay  annual  charges,  albeit 
indirectly. 

The  Commission  believes  that  this 
approach  of  directly  charging  only  those 
public  utilities  that  provide  interstate 
transmission  service  is  both  fair  and 
equitable  because,  in  turn,  all  parties 
involved  in  the  generation  and  sale  of 
electric  energy  rely  on  the  transmission 
system  to  move  their  product.  Thus,  the 
Commission  believes  that  power  sellers 
will,  in  fact,  be  contributing  to  the 
Commission's  recovery  of  its  electric 
regulatory  program  costs  in  that  they 
will  be  using  the  transmission  system 
and,  in  the  cost-based  rates  that  they 
will  pay  for  transmission  service,  will 
pay,  albeit  indirectly,  a  fair  and 
equitable  share  of  the  Commission's 
costs. 

C  Conclusion 

Specifically,  therefore,  the 
Commission  is  proposing  to  assess 
annual  charges  to  public  utilities  based 
on  their  transmission  of  electric  energy 


33  See  supra  note  14. 

3*  Regional  Transmission  Organizations.  Order 
No.  2000.  65  FR  810  ()an.  6,  2000),  FERC  Stats.  & 
Regs.  131.089(1999). 

3''  This  approach  is  essentially  the  same  as  how 
annual  charges  are  assessed  against  gas  pipelines. 
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in  interstate  commerce,  as  measured  by: 

(1)  unbundled  wholesale  transmission, 

(2)  unbundled  retail  transmission, ^^  and 

(3)  bimdled  wholesale  power  sales 
which,  by  definition,  include  a 
transmission  component,  where  the 
transmission  component  is  not 
separately  reported  as  unbundled 
transmission.^'' 

As  to  ISOs,  and  potential  Regional 
Transmission  Organizations  (RTOs), 
that  have  members  that  retain 
ownership  of  transmission  facilities,  the 
Commission  is  concerned  that  the 
assessment  of  annual  charges  to  them 
could  result  in  a  "double  counting"  of 
transactions  "  by  counting  a  single 
transaction  both  to  the  transmission- 
owning  public  utility  and  to  the  ISO  or 
RTO  public  utility.  We  believe  that 
there  are  at  least  two  ways  to  address 
this  issue,  and  are  inviting  comments  on 
these  and  any  other  solutions  to  this 
problem.  One  way  would  be  not  to 
charge  the  ISO  or  RTO  itself,  but  instead 
charge  each  transmission-owning  public 
utility  based  on  the  NfWh  of 
transmission  service  provided  on  their 
lines.  The  transmission-owning  public 
utility  would  include  the  annual 
charges,  as  a  cost  element,  in  its  revenue 
requirement,  which,  in  txun,  is 
recovered  by  the  ISO  or  RTO  through 
the  ISO's  or  RTO's  open  access 
transmission  tariff  rates.  Another  way 
would  be  to  allow  the  ISO  or  RTO  to  act 
as  an  agent  for  all  of  the  individual 
transmission  owners  and  have  the  ISO 
or  RTO  pay  the  annual  charges  rather 
than  the  individual  transmission 
owners.  Either  of  these  approaches  may 
be  acceptable.  The  Commission  is 
soliciting  comments  on  these 
approaches,  as  well  as  any  other 
approach  that  will  allow  the 
Commission  to  collect  annual  charges 
on  these  MWh  of  transmission  service, 
in  the  most  administratively  efficient 
manner. 


^^The  Commission  is  proposing  that  annual 
charges  will  be  assessed  based  on  all  interstate 
transmission  by  public  utilities,  with  no  distinction 
made  between  so-called  unbundled  retail  and 
unbundled  wholesale  transmission.  This 
transmission  would  include  MWh  received  in 
wheeling  transactions  and  the  MWh  delivered  in 
exchange  transactions. 

''  If  the  bundled  wholesale  power  sale  involves 
only  the  use  of  non-affiliated,  third-party 
transmission  systems,  the  transmission  component 
would  be  picked  up  through  the  non-affiliated, 
third-party  transmission  providers'  reporting  of  the 
MWhs  of  transmission  service  they  provided. 
Similarly,  if  the  bundled  wholesale  power  sale 
involves  the  use  of  the  power  seller's  or  its 
affiliate's  transmission  system,  the  transmission 
component  may  be  separately  reported  as 
unbundled  transmission.  If,  however,  neither  of 
these  were  the  case,  the  MWhs  would  need  to  be 
reported  as  a  bundled  wholesale  power  sale. 


D.  Other  Matters 

1 .  Reporting  Requirements 

The  Commission  is  proposing  a 
change  in  its  reporting  requirements  for 
annual  charges.  Currently,  a  public 
utility  has  to  submit  the  total  long-term 
firm  sales  for  resale  and  transmission 
megawatt-hours  and  the  total  short-term 
sales,  transmission,  and  exchange 
megawatt-hours.  With  the  elimination  of 
the  distinction  between  long-term  and 
short-term  transactions,  such 
distinctions  in  the  reporting 
requirement  are  likewise  no  longer 
needed.  The  Commission  proposes, 
therefore,  that  public  utiUties  will  report 
only  total  volumes  of  electric  energy 
transmitted  in  interstate  commerce  (as 
defined  above  to  include  all  imbundled 
transmission  and  all  bundled  wholesale 
power  sales),  in  MWh,  by  April  30th  of 
each  year. 

Finally,  we  note  that  any  corrections 
to  FERC-582  will  need  to  be  made  by 
the  end  of  the  calendar  year  in  which 
the  FERC-582  was  filed. 

2.  Standards  for  Waiving  All  or  Part  of 
an  Annual  Charge 

The  Commission  is  not  proposing  to 
change  the  standards  applicable  for 
waiving  all  or  part  of  an  annual  charge. 
Thus,  the  Commission  is  proposing  to 
continue  to  apply  to  annual  charges  the 
stringent  standards  for  waiver  currently 
applicable  to  filing  fees,  with  a  filing 
period  for  waiver  petitions  of  15  days 
after  the  issuance  of  the  annual  charges 
bill. 

3.  Effective  Date 

We  anticipate  that  we  will  begin 
assessing  annual  charges  imder  this  new 
methodology  starting  with  bills  to  be 
paid  in  calendar  year  2002,  based  on 
data  reported  on  FERC-582  in  calendar 
year  2002  (for  transactions  that  occurred 
in  calendar  year  2001 ,  the  first  full  year 
after  adoption  of  changes  in  the 
regulation). 3* 

Likewise  we  anticipate  that  we  will 
make  the  change  discussed  above  with 
respect  to  corrections  to  FERC-582 
effective  beginning  with  the  data 
reported  in  FERC-582  in  calendar  year 
2002  (for  transactions  that  occurred  in 
calendar  year  2001);  thus  such 
corrections  will  need  to  be  submitted  on 
or  before  December  31,  2002. 

IV.  Environmental  Statement 

The  Commission  excludes  certain 
actions  not  having  a  significant  effect  on 
the  human  environment  from  the 
requirement  to  prepare  an 


environmental  assessment  or  an 
environmental  impact  statement.  ^9  The 
promulgation  of  a  nde  that  is  procedural 
or  that  does  not  substantially  change  the 
effect  of  legislation  or  regulations 
amended  raises  no  environmental 
considerations.*"  This  proposed  rule 
amends  Part  382  of  the  Commission's 
regulations  to  establish  a  new 
methodology  for  the  assessment  of 
annual  charges  to  public  utilities  and 
does  not  substantially  change  the  effect 
of  the  underlying  legislation  or  the 
regulations  being  revised.  Accordingly, 
no  environmental  consideration  is 
necessary. 

V.  Regulatory  Flexibility  Act , 

The  Regulatory-Flexibility  Act  (RFA). 
5  U.S.C.  601-612,  requires  rulemakings 
to  contain  either  a  description  and 
analysis  of  the  effect  thatlhe  proposed 
rule  will  have  on  small  entities  or  a 
certification  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

In  Mid-Tex  Elec.  Coop.  v.  FERC.  773 
F.2d  327  (D.C.  Cir.  1985),  the  court 
foimd  that  Congress,  in  passing  the 
RFA,  intended  agencies  to  limit  their 
consideration  "to  small  entities  that 
would  be  direcUy  regulated"  by 
proposed  rules.  Id.  at  342.  The  court 
further  concluded  that  "the  relevant 
'economic  impact'  was  the  impact  of 
compliance  with  the  proposed  rule  on 
regulated  small  entities."  Id.  at  342. 

Overall,  the  Commission  does  not 
believe  that  this  rule  will  have  a 
significant  direct  impact  on  small 
entities.  Specifically,  most,  if  not  all, 
public  utilities  that  would  be  assessed 
annual  charges  under  this  rule  do  not 
fall  within  the  RFA's  definition  of  a 
small  entity  because  most  public 
utiUties  subject  to  this  rule  are  too  large 
to  be  considered  "small  entities."*' 
Therefore,  the  Commission  certifies  that 
this  rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 
niunber  of  small  entities." 

VI.  Public  Reporting  Burden  and 
Information  Collection  Statement 

The  collection  of  information 
contained  in  this  proposed  rule  is  being 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  luider 
Section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995.  FERC  identifies 
the  information  provided  under  Fart  382 
as  FERC-582. 

Comments  are  solicited  on  the 
Commission's  need  for  this  information, 
whether  the  information  will  have 


^^Our  existing  regulations  will  remain  effective 
'  until  these  changes  become  effective. 


™  18  CFR  380.4. 
«'18CFR380.4(a)(2)(ii). 
"  5  U.S.C  601(6). 
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practical  utilit ' 
provided  burd^  tn 
enhance  the  qi  al 
of  the  informat  i 


the  accuracy  of  the 
estimates,  ways  to 
ity,  utility,  and  clarity 
on  to  be  collected,  and 


any  suggested  methods  for  minimizing 
respondents'  burden,  including  the  use 
of  automated  information  techniques. 


The  biutlen  estimate  for  complying 
with  this  proposed  rule  is  as  follows: 

Public  Reporting  Burden:  Estimated 
Annual  Burden: 


Data  collection 


Numtier  of 
respondents 


Number  of 
responses 


Hours  per 
response 


Total  annual 
hours 


FER-582 


242 


1 


968 


Total  Annua  Hours  for  Collection 
(reporting  +  recordkeeping,  (if 
968. 

information  Collection  Costs:  The 
Commission  saeks  comments  on  the 
costs  to  compl|  with  these 
requirements.  It  has  projected  the 
average  annualized  cost  for  all 
respondents  tojbe:  Annualized  Capital/ 
Startup  Costs  4  Annualized  Costs 
(Operations  &  Maintenance)  -  $51,911 
(968  hours  +  2C  80  hours  per  year  x 
$111,545  =  $51,911).  The  cost  per 
respondent  is  equal  to  $215. 

The  OMB  ref  ulations  require  OMB  to 
approve  certaii  information  collection 
requirements  imposed  by  agency  rule.  *^ 
Accordingly,  pursuant  to  OMB 
regulations,  the  Commission  is 
providing  notiqe  of  its  proposed 
information  collections  to  OMB. 

Title:  FERC-582.  Electric  Fees  and 
Annual  Charges. 

Action:  Proposed  Data  Collection. 

OA£B  Control  ^°'  1902-0132. 

The  applican  t  shall  not  be  penalized 
for  failure  to  rei  ipond  to  this  collection 
of  information  mless  the  collection  of 
information  dis  plays  a  valid  OMB 
control  numbei . 

Respondents  Business  or  other  for 
profit,  includin ;  small  businesses. 

Frequency  of  Responses:  On  occasion. 

Necessity  of  i  nformation:  The 
proposed  rule  iiBvises  the  requirements 
contained  in  Iflj  CFR  Part  382  to  revise 
the  method  for  determining  the 
assessment  of  aimual  charges. 

The  Commisj  ion  is  seeking  to  make 
its  assessments  for  annual  charges 
compatible  wit  i  the  ciurent  regulatory 
environment  ar  d  the  creation  of 
competitive  wholesale  markets.  The 
Commission  ha  s  the  authority  under  the 
Omnibus  Budgot  Reconciliation  of  1986 
(42  U.S.C.  7178)  to  "assess  and  collect 
fees  and  annua  charges  in  any  fiscal 
year  in  amount  t  equal  to  all  of  the  costs 
inciured  *   *   *  in  that  fiscal  year."  The 
Act  gives  the  Commission  the  flexibility 
to  arrive  at  a  rei  isonable  approximation 
of  its  program  c  osts.  The  costs  are 
determined  by  u  summation  of  all 
electric  regulate  iry  program  costs  and 
then  subtractin  ;  all  electric  regulatory 
program  filing  1  Be  collections  in  order  to 


«5  CFR  1320.11 


determine  the  total  collectible  costs  for 
the  electric  regulatory  program. 
Information  submitted  imder  FERC-582 
is  the  basis  for  the  calculation  of  annual 
charges,  and  presently  includes  total 
volumes  of  long-term  firm  sales  and 
transmission  and  short-term  sales  and 
transmission  plus  exchanges  for  all 
public  utilities,  including  power 
marketers.  The  proposed  rule  changes 
the  basis  for  the  calculation  of  aimual 
charges  to  the  total  volumes  of 
electricity  transmitted  by  public 
utilities. 

Internal  Review:  The  Commission  has 
assured  itself,  by  means  of  internal 
review,  that  there  is  specific,  objective 
support  for  the  burden  estimates 
associated  with  the  information 
requirements.  The  Commission's  Office 
of  Finance,  Accoimting  and  Operations 
will  use  the  data  submitted  imder 
FERC-582  in  order  to  serve  as  a  billing 
determinant  to  recover  costs  for 
administering  its  electric  regulatory 
program,  including  administering  the 
provisions  of  Parts  II  and  ni  of  the 
Federal  Power  Act  and  the  provisions  of 
the  Public  Utility  Regulatory  Policies 
Act  of  1987. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
.Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426  [Attention: 
Michael  Miller,  Capital  Planning  and 
Policy  Group,  Phone:  (202)  208-1415, 
Fax:  (202)  208-2425,  E-Mail: 
mike.miller@ferc.fed.us]. 

For  submitting  comments  concerning 
the  collection  of  information(s)  and 
associated  burden  estimate(s),  please 
send  your  comments  to  the  contact 
listed  above  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503  [Attention: 
Desk  Officer  for  the  Federal  Energy 
Regulatory  Commission,  Phone:  (202) 
395-3087,  Fax:  (202)  395-7285). 

Vn.  Public  Comment  Procedures 

Prior  to  taking  final  action  on  this 
proposed  rulemaking,  we  are  inviting 
interested  persons  to  submit  written 
comments  on  the  changes  to  the 
regulations  proposed  in  this  notice  to  be 


adopted.  All  comments  in  response  to 
this  notice  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426, 
and  should  refer  to  Docket  No.  RMOO- 
7-000.  An  original  and  fourteen  (14) 
copies  of  such  comments  should  be 
filed  with  the  Commission  on  or  before 
April  3,  2000. 

In  addition  to  filing  paper  copies,  the 
Commission  encourages  the  filing  of 
comments  either  on  computer  diskette 
or  via  Internet  E-Mail.  Comments  maybe 
filed  in  the  following  formats: 
WordPerfect  8.0  or  lower  version,  MS 
Word  Office  97  or  lower  version,  or 
ASCn  format. 

For  diskette  filing,  include  the 
following  information  on  the  diskette 
label:  Docket  No.  RMOO-7-000;  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file;  and 
the  name  and  telephone  number  of  a 
contact  person. 

For  Internet  E-Mail  submittal, 
comments  should  be  submitted  to 
"comment.rm@ferc.fed.us"  in  the 
following  format.  On  the  subject  line, 
specify  Docket  No.  RMOO-7-000.  In  the 
body  of  the  E-Mail  message,  include  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file,  and 
the  name  and  telephone  number  of  the 
contact  person.  Attach  the  comments  to 
the  E-Mail  in  one  of  the  formats 
specified  above.  The  Commission  will 
send  an  automatic  acknowledgment  to 
the  sender's  E-Mail  address  upon 
receipt.  Questions  on  electronic  filing 
should  be  directed  to  Brooks  Carter  at: 
202-501-8145,  E-Mail  address: 
brooks .  carter@ferc .  fed .  us. 

Commenters  should  take  notice  that, 
until  the  Commission  amends  its  rules 
and  regulations,  the  paper  copy  of  the 
filing  remains  the  official  copy  of  the 
document  submitted.  Therefore,  any 
discrepancies  between  the  paper  filing 
and  the  electronic  filing  or  the  diskette 
will  be  resolved  by  reference  -to  the 
paper  filing. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  room  at 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  during  regular  business  hours. 
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Additionally,  comments  may  be  viewed, 
printed  or  downloaded  remotely  via  the 
Internet  through  FERC's  Homepage, 
using  the  RIMS  or  CIPS  link.  RIMS 
contains  all  comments  but  only  those 
comments  submitted  in  electronic 
format  are  available  on  CIPS.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-Mail  to  rimsmaster@ferc.fed.us. 

List  of  Subiects  in  18  CFR  Part  382 

Annual  charges. 

By  direction  of  the  Commission. 
Commissioner  Bailey  did  not  participate  in 
this  decision. 
David  P.  Boergers, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part 
382,  Chapter  I,  Title  18  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

PART  382— ANNUAL  CHARGES 

1.  The  authority  citation  for  Part  382 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717W,  3301-3432;  16  U.S.C.  791a-825r, 
2601-2645;  42  U.S.C.  7101-7352;  49  U.S.C. 
60502;  49  App.  U.S.C.  1-85. 

§382.102    [Amended] 

2.  In  section  382.102  paragraphs  (h), 
(i),  (j)  and  (k)  are  removed  and 
paragraphs  (1),  (m),  (n),  (o)  and  (p)  are 
redesignated  as  (h),  (i),  (j),  (k)  and  (1), 
respectively. 

3.  Section  382.201  is  revised  to  read 
as  follows: 

§  382.201    Annual  charges  under  Parts  II 
and  III  of  the  Federal  Power  Act  and  related 
statutes. 

(a)  Determination  of  costs  to  be 
assessed  to  public  utilities.  The  adjusted 
costs  of  administration  of  the  electric 
regulatory  program,  excluding  the  costs 
of  regulating  the  Power  Marketing 
Agencies,  will  be  assessed  to  public 
utilities.  » 

(b)  Determination  of  annual  charges 
to  be  assessed  to  public  utilities.  The 
costs  determined  under  paragraph  (a)  of 
this  section  will  be  assessed  as  annual 
charges  to  each  public  utility  based  on 
the  proportion  of  the  megawatt-hours  of 
transmission  of  electric  energy  in 
interstate  commerce  of  each  public 
utility  in  the  immediately  preceding 
reporting  year  (either  a  calendar  year  or 
fiscal  year,  depending  on  which 
accounting  convention  is  used  by  the 
public  utility  to  be  charged)  to  the  sum 
of  the  megawatt-hours  of  transmission 
of  electric  energy  in  interstate  commerce 
in  the  immediately  preceding  reporting 
year  of  all  public  utilities  being  assessed 
annual  charges. 

(c)  Reporting  requirement.  (1)  For 
purposes  of  computing  annual  charges. 


as  of  January  1,  2002,  a  public  utility, 
as  defined  in  §  382.102(b),  must  submit 
under  oath  to  the  Office  of  the  Secretary 
by  April  30  of  each  year  an  original  and 
conformed  copies  of  the  following 
information  (designated  as  FERC 
Reporting  Requirement  No.  582  (FERC- 
582)):  the  total  megawatt-hours  of 
tnmsmission  of  electric  energy  in 
interstate  commerce,  which  for 
piuposes  of  computing  the  aimual 
charges  and  for  purposes  of  this 
reporting  requirement,  will  be  measured 
by  the  sum  of  the  megawatt-hours  of  all 
unbundled  transmission  (including 
MWh  received  in  wheeling  transactions 
and  MWh  delivered  in  exchange 
transactions)  and  the  megawatt-hours  of 
all  bundled  wholesale  power  sales  (to 
the  extent  the  megawatt-hours  were  not 
separately  reported  as  imbundled 
transmission).  This  information  should 
be  reported  to  3  decimal  places;  e.g., 
3,105  KWh  will  be  reported  as  3.105 
MWh. 

(2)  Corrections  to  the  information 
reported  on  FERC-582,  as  of  January  1, 
2002,  must  be  submitted  imder  oath  to 
the  Office  of  the  Secretary  on  or  before 
the  end  of  each  calendar  year  in  which 
the  information  was  originally  reported 
(i.e.,  on  or  before  the  last  day  of  the  year 
that  the  Commission  is  open  to  accept 
such  filings,  e.g.,  on  or  before  December 
31,  2002,  etc.) 

(d)  Determination  of  annual  charges 
to  be  assessed  to  power  marketing 
agencies.  The  adjusted  costs  of 
administration  of  the  electric  regulatory 
program  as  it  applies  to  Power 
Marketing  Agencies  will  be  assessed 
against  each  power  marketing  agency 
based  on  the  proportion  of  the 
megawatt-hours  of  sales  of  each  power 
marketing  agency  in  the  immediately 
preceding  reporting  year  (either  a 
calendar  year  or  fiscal  year,  depending 
on  which  accounting  convention  is  used 
by  the  power  marketing  agency  to  be 
charged)  to  the  sum  of  the  megawatt- 
hours  of  sales  in  the  immediately 
preceding  reporting  year  of  all  power 
marketing  agencies  being  assessed 
annual  charges. 

[FR  Doc.  00-2366  Filed  2-2-00;  8:45  am) 

BILUNG  CODE  6717-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1234 
RIN  3095-AA94 

Elimination  of  Requirement  to  Rewind 
Computer  Tapes 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Proposed  rule. 

SUMMARY:  NARA  proposes  to  revise  its 
regulations  to  eliminate  the  requirement 
that  Federal  agencies  rewind  under », 
controlled  tension  all  computer  tapes 
containing  unscheduled  or  permanent 
records  every  3V2  years.  This  change 
would  affect  Federal  agencies  that  store 
unscheduled  or  permanent  records  on 
computer  open-reel  tapes  or  tape 
cartridges. 

DATES:  Comments  must  be  received  on 

or  before  April  3,  2000. 

ADDRESSES:  Send  comments  to 

Regulation  Comment  Desk,  NPLN, 

Room  4100,  National  Archives  and 

Records  Administration,  8601  Adelphi 

Road,  College  Park,  Maryland,  20740- 

6001.  You  may  also  fax  comments  to 

(301) 713-7270. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Allard  or  Shawn  Morton  at  (301) 

713-7360. 

SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  eliminates  the 
requirement  for  Federal  agencies  to 
rewind  under  controlled  tension  all 
tapes  containing  unscheduled  or 
permanent  electronic  records  every  3V2 
years  which  is  contained  in  36  CFR 
1234.30(g)(3).  This  requirement  was 
imposed  to  address  the  maintenance 
and  storage  of  open-reel  computer  tapes. 
After  tape  cartridges  became 
commonplace,  computer  centers 
generally  did  not  periodically  rewind 
cartridges.  A  study  conducted  by  NIST 
in  1991  concluded  that  periodic 
retensioning  of  computer  tape  cartridges 
is  unnecessary.  In  addition,  recent 
electrical  engineering  studies  have 
questioned  whether  open-reel  tapes 
should  be  periodically  rewound. 
Another  1991  NIST  study  found  that  the 
process  of  rewinding  tapes  may  actually 
harm  them,  and  would  outweigh  the 
benefits  associated  with  storing  tapes 
rewound  under  controlled  tension. 

This  proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866.  As  required  by 
the  Regulatory  Flexibility  Act,  it  is 
hereby  certified  that  this  proposed  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  applies  to  Federal  agencies. 
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List  of  subjects  in  36  CFR  Part  1234 

Archives  anc  records,  Computer 
technology. 

For  the  reaso  as  stated  in  the 
prejunble,  the  Mational  Archives  and 
Records  Admir  istration  proposes  to 
amend  36  CFR  Part  1234  to  read  as 
follows: 


PART  1 234— E( 
MANAGEMEr 


ECTRONIC  RECORDS 


Subpart  C — Stindards  for  the  Creation, 
Use,  Preservation,  and  Disposition  of 
Eiectronic  Records 


1.  Theauthoiity 
continues  to  rei  id 


Authority:  44  I  SC  2104a;  44  USC  2904c. 


[Amefided] 


.30 


a; 


§1234.30 

2.  In  §1234 
(g)(3)  and  redea^gnati 
through  (g)(7) 
through  (g)(6) 

Dated:  January 
Jolin  W.  Carlin, 

Archivist  of  the 
IFR  Doc.  00-2385 

BILUNG  COOE  7S1S-  11-P 


■Ui 


citation  for  part  1234 
as  follows: 


remove  paragraph 

e  paragraphs  (g)(4) 
paragraphs  (g)(3) 
spectively. 


27,  2000. 


ited  States. 

Filed  2-2-00;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD082-3028b;  f^L-6531-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  15  Percent  Rate  of  Progress 
Plan  for  the  Baltimore  Ozone 
Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposad  rule. 

SUMMARY:  EPA  Proposes  to  convert  its 
conditional  approval  of  a  State 
Implementation  Plan  (SEP)  revision 
submitted  by  th  j  State  of  Maryland  to  a 
full  approval.  T  le  revision  consists  of 
the  15  percent  r  ite  of  progress 
requirements  fo  r  the  Baltimore  severe 
ozone  nonattair  ment  area.  EPA  is  also 
proposing  to  ap  jrove  revisions  to 
certain  portions  of  the  1990  base  year 
emissions  invertory  of  volatile  organic 
compound  (VO(  Z)  and  nitrogen  oxide 
(NOx)  emission  >  for  the  Baltimore 
nonattaiiunent  i  irea.  In  the  Final  rules 
section  of  this  F  ederal  Register,  EPA  is 
converting  its  conditional  approval  of 
the  Baltimore  aiea's  15%  Plan  to  a  full 
approval  and  aj  proving  revisions  to  the 
1990  base  year  ( imissions  inventory  as  a 
direct  final  rule  without  prior  proposal 


because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  v.'ill  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  March  6,  2000. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold,  Chief, 
Ozone  and  Mobile  Sources  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  HI,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Peiuisylvania  19103;  and 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffney,  (215)  814-2092,  at  the 
EPA  Region  IH  address  above,  or  by  e- 
mail  at  gaffney.kristeen@epa.gov.  » 

SUPPLEMENTARY  INFORMATION:  For 

further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  January  14,  2000. 
Bradley  M.  Campbell, 
Regional  Administrator,  Region  HI. 
(FR  Doc.  00-2176  Filed  2-2-00;  8:45  am] 
BHJJNG  COOE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD059-3049b;  FRL-6530-9] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Maryland,  Po8t-1996  Rate  of  Progress 
Plan  for  Cecil  County  and  Revisions  to 
the  1990  Base  Year  Emissions 
Inventory 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Maryland  for  the  purpose  of  establishing 
the  three  percent  per  year  emission 
reduction  rate-of-progress  requirement 
for  the  period  1996-1999  for  the 
Maryland  portion  of  the  Philadelphia- 
Wilmington-Trenton  ozone 
nonattainment  area,  namely  Cecil 
Coiuity,  Maryland.  EPA  is  also 
approving  revisions  to  the  1990  base 
year  inventory  of  ozone  preciu-sor 
emissions  submitted  by  the  State  of 
Maryland  for  Cecil  County.  EPA  is 
approving  the  State's  SIP  submittals  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  these  as 
noncontroversial  submittals  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  March  6,  2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold,  Chief, 
Ozone  and  Mobile  Sources  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  IE,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland,  21224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffiiey,  (215)  814-2092,  at  the 
EPA  Region  III  address  above,  or  by  e- 
mail  at  gaffney.kristeen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 

further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 
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Dated:  January  14.  2000. 
Bradley  M.  Campbell, 

Regional  Administrator,  Region  III. 

(FR  Doc.  00-2174  Filed  2-2-00;  8:45  am) 

BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA172-O209b;  FRL-6529-5] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Kern 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compounds  (VOC)  from  the  loading  of 
organic  liquids,  and  fugitive 
hydrocarbons. 

The  intended  effect  of  this  action  is  to 
regulate  emissions  of  VOC  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules  ■ 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  state's  SIP 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
conunents,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  should 
do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  by  March  6,  2000. 

ADDRESSES:  Comments  should  be 
addressed  to:  Christine  Vineyard, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 


Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street,  S.W., 
Washington,  D.C.  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street. 
Sacramento,  CA  95812. 

Kem  County  Air  Pollution  Control 
District,  2700  M  Street,  Suite  302, 
Bakersfield.CA  93301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Vineyard,  [AIR-4 1,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1197). 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Kem  County  Air 
Pollution  Control  District  Rule  413, 
Organic  Liquid  Loading,  and  Rule  414.1, 
Valves,  Pressure  Relief  Valves,  Flanges, 
Threaded  Connections  and  Process 
Drains  at  Petroleum  Refineries  and 
Chemical  Plants.  Both  rules  were 
adopted  on  March  7,  1996  and  were 
submitted  to  EPA  on  May  10,  1996  by 
the  California  Air  Resoiu-ces  Board.  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  that  is  located  in  the  rules  section 
of  this  Federal  Register. 

Dated:  January  12.  2000. 
Julia  Barrow, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  00-2172  Filed  2-2-00:  8:45  am] 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  234-01 87b;  FRL-6529-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Kern 
County,  San  Diego  County,  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  Districts  and  South  Coast  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  revisions  to 
the  California  State  Implementation 
Plan  (SIP).  This  action  revises  the 
definitions  in  the  California  State 
Implementation  Plan  regarding,  Kem 
County  Air  Pollution  Control  District 
4KCAPCD),  San  Diego  County  Air 


Pollution  Control  District  (SDCAPCD). 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD) 
and  South  Coast  Air  Quality 
Management  District  (SCAQMD). 

The  intended  effect  of  this  action  is  to 
incorporate  these  changes  to  various 
definitions  and  to  update  the  Exempt 
Compound  list  in  KCAPCD.  SDCAPCD, 
SJVUAPCD,  and  SCAQMD  mles  to  be 
consistent  with  the  revised  federal  and 
state  VOC  definitions.  EPA  is  proposing 
approved  of  these  revisions  to  be 
incorporated  into  the  Califomia  SIP  for 
the  attainment  of  the  national  ambient 
air  quality  standards  (NAAQS)  for  ozone 
under  title  I  of  the  Clean  Air  Act  (CAA 
or  the  Act).  In  the  Final  Rules  Section 
of  this  Federal  Register,  the  EPA  is 
approving  the  state's  SIP  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  by  March  6,  2000. 
ADDRESSES:  Comments  should  be 
addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Havrthome 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

Califomia  Air  Resources  Board,  Stationary 

Source  Division.  Rule  Evaluation  Section. 

2020  "L"  Street,  Sacramento.  CA  95812 
Kem  County  Air  Pollution  Control  District 

Southeast  Desert.  2700  "M"  Street.  Suite 

302.  Bakersfield,  CA  93301-2370 
San  Diego  County  Air  Pollution  Control 

District.  9150  Chesapeake  Dr..  San  Diego. 

CA  92123-1096 
San  Joaquin  Valley  Unified  Air  Pollution 

Control  District!  1990  E.  Gettysburg. 

Fresno.  CA  93726 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Dr..  Diamond  Bar. 

CA  91765^182 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Allen,  [A-4l,  Air  Division, 
U.S.  Environmental  Protection  Agency, 
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Region  9,  75  Ha  wthome  Street,  San 
Francisco,  CA  S  4105-3901,  Telephone: 
(415)744-1189 

SUPPLEMENTARY  INFORMATION:  This 
document  conc(  sms  Kem  County  Air 
Pollution  Contril  District  Rule  102, 
Definitions,  San  Diego  County  Air 
Pollution  Control  District  Rule  2, 
Definitions  and 
Conditions,  San 


Rule  3,  Standard 
Joaquin  Valley  Unified 
Air  Pollution  Control  District  Rule  1020, 


Definitions,  anc 


South  Coast  Air  Quality 


Management  District  Rule  102, 
Definition  of  Terms,  submitted  on 
September  7,  1999,  by  the  California  Air 
Resources  Boar(  1  ^"  ^  ""*■  " 
information,  phi 
provided  in  the 
is  located  in  the 
Federal  Registe  * 

Dated:  January    0,  2000. 
Felicia  Marcus, 

Regional  Administrator,  Region  IX. 


For  further 
ase  see  the  information 
direct  final  action  that 
rules  section  of  this 


[FR  Doc.  00-2170 


BILLMO  CODE  6S60-(  O-P 


40  CFR  Part  52 

[SD-001-0007b  a 
6527-3] 


Filed  2-2-00;  8:45  am] 


environmenT|AL  protection 

AGENCY 


SD-001-0008b;  FRL- 


Clean  Air  Act  Approval  artd 
Promulgation  of  State  Implementation 
Plan;  Soutti  Dakota;  Revisions  to 
Performance  TSstIng  Regulation 

AGENCY:  Enviroi  imental  Protection 
Agency  (EPA). 
ACTION:  Propose  i  rule. 


SUMMARY:  The  E  'A  is  proposing  to  take 
direct  final  actic  n  to  approve  revisions 
to  the  South  Dai  ;ota  State 
implementation  plan  (SIP)  submitted  on 
May  2,  1997  anc  May  6,  1999  regarding 
the  testing  of  ne  w  fuels  or  raw  materials. 
Specifically,  the  State  adopted  a  new 
provision  in  Chapter  74:36:11, 
Performance  Tei  sting,  of  the 
Administrative  iules  of  South  Dakota 
(ARSD)  that  allc  ws  permitted  sources  to 
request  permiss  on  to  test  a  new  fuel  or 
raw  material,  to  determine  if  it  is 
compatible  with  existing  equipment  and 
to  determine  air  emission  rates,  before 
requesting  a  per  mit  amendment  or 
modification. 

In  the  "Rules  ind  Regulations" 
section  of  this  Fsderal  Register,  EPA  is 
approving  the  S  ate's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Age  ncy  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  a  Iverse  comments.  A 
detailed  rationa  e  for  the  approval  is  set 


forth  in  the  preamble  to  the  direct  final 
rule.  If  EPA  receives  no  adverse 
comments,  EPA  will  not  take  further 
action  on  this  proposed  rule.  If  EPA 
receives  adverse  comments,  EPA  will 
withdraw  the  direct  final  rule  and  it  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  March  6,  2000. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  Vm,  999  18th  Street, 
Suite  500,  Denver,  Colorado,  80202. 
Copies  of  the  documents  relative  to  this 
action  are  available  for  inspection 
during  normal  business  hoiu's  at  the  Air 
and  Radiation  Program,  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  500,  Denver,  Colorado 
80202-2466.  Copies  of  the  State 
documents  relevant  to  this  action  are 
available  for  public  inspection  at  the  Air 
Quality  Program,  Department  of 
Environment  and  Natural  Resoiu^ces,  Joe 
Foss  Building,  523  East  Capitol,  Pierre, 
South  Dakota  57501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  EPA  Region  VIII,  (303) 
312-6445. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  January  6,  2000. 
Jack  W.  M cGraw, 

Acting  Regional  Administrator,  Region  VUl. 
[FR  Doc.  00-2168  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  To  Delist  the  Northern  Spotted 
Owl  From  the  List  of  Threatened  and 
Endangered  Species 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  90-day  petition 
finding. 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
90-day  finding  for  a  petition  to  delist  the 
northern  spotted  owl  (Strix  occidentalis 
caurina)  imder  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  We  find 
that  the  petitioner  did  not  present 
substantial  scientific  or  commercial 
information  indicating  that  the  delisting 
of  the  northern  spotted  owl  may  be 
warranted. 

DATES:  The  finding  annoimced  in  this 
document  was  made  on  January  18, 
2000. 

ADDRESSES:  Data,  information, 
conunents  or  questions  concerning  this 
petition  should  be  sent  to  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Western  Washington  Office, 
510  Desmond  Drive  SE,  Suite  102, 
Lacey,  Washington  98503.  The  petition 
finding,  and  comments  and  material 
received,  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
L.  Karolee  Owens  at  the  above  address 
(telephone  360/753-4369;  facsimile 
360/753-4369). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Act,  requires 
that  we  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  This  finding  is  based  upon 
all  information  submitted  with  and 
referenced  in  the  petition  and  all  other 
information  available  to  us  at  the  time 
the  finding  is  made.  To  the  maximum 
extent  practicable,  this  finding  is  to  be 
made  within  90  days  following  receipt 
of  the  petition,  and  promptly  published 
in  the  Federal  Register.  If  the  finding  is 
positive,  section  4(b)(3)(B)  of  the  Act 
requires  us  to  promptly  commence  a 
review  of  the  status  of  the  species  and 
to  disclose  our  findings  within  12 
months. 

The  processing  of  this  petition  finding 
conforms  with  oiu-  Listing  Priority 
Guidance  published  in  the  Federal 
Register  on  October  22, 1999  (64  FR 
57114).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings. 
Highest  priority  is  processing 
emergency  listing  rules  for  any  species 
determined  to  face  a  significant  and 
imminent  risk  to  its  well-being  (Priority 
1).  Second  priority  (Priority  2)  is 
processing  final  determinations  on 
proposed  additions  to  the  lists  of 
endangered  and  threatened  wildlife  and 
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plants.  Third  priority  is  processing  new 
proposals  to  add  species  to  the  lists.  The 
processing  of  administrative  petition 
findings  (petitions  filed  under  section  4 
of  the  Act)  is  the  fourth  priority.  The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  under  the  Listing  Priority 
Guidance.  The  processing  of  this 
petition  finding  is  a  Priority  4  action 
and  is  being  completed  in  accordance 
with  the  ciurent  Listing  Priority 
Guidance. 

We  have  made  a  90-day  finding  on  a 
petition  to  delist  the  northern  spotted 
owl  {Strix  occidentalis  caurina).  The 
petition,  dated  January  18,  1999,  was 
submitted  by  Dr.  Richard  A.  Gierak  of 
Yreka,  California,  and  we  received  it  on 
February  2, 1999. 

The  petition  identified  three 
subspecies  of  spotted  owl,  including  the 
northern  spotted  owl  [Strix  occidentalis 
caurina),  the  California  spotted  owl 
[Strix  occidentalis  occidentalis),  and  the 
Mexican  spotted  owl  [Strix  occidentalis 
lucida).  The  petitioner  asked  that  the 
"spotted  owl"  be  removed  fi'om  the 
"endangered  list."  The  California 
spotted  owl,  however,  is  not  a  listed 
subspecies.  The  Mexican  and  northern 
spotted  owls,  subjects  of  separate  listing 
actions,  are  both  listed  as  threatened. 
The  Mexican  spotted  owl  was  listed  on 
March  16,  1993  (58  FR  14271),  and 
critical  habitat  was  designated  for  this 
subspecies  on  June  6,  1995  (60  FR 
29914).  The  northern  spotted  owl  was 
listed  as  threatened  on  June  26,  1990  (55 
FR  26194).  and  critical  habitat  for  the 
subspecies  was  designated  on  January 
15.  1992  (57  FR  1796).  Since  the 
information  presented  in  the  petition 
refers  only  to  northern  spotted  owls, 
this  90-day  petition  finding  addresses  - 
only  this  subspecies.  The  petition  is 
based  on  statements  referring  to  the 
status  and  listing  of  the  northern  spotted 
owl  fi-om  the  National  Center  for  Policy 
Analysis  web  site.  There  is  no 
dociunentation  of  the  source(s)  of  the 
information  on  the  web  site,  and  no 
scientific  supporting  documentation 
was  included  with  the  petition. 
The  petitioner  asserts  that  the 
northern  spotted  owl  should  be  delisted 
because  the  original  data  were  in  error. 
This  assertion  is  based  on  an  increased 
number  of  known  northern  spotted  owl 
pairs,  their  use  of  forest  areas  that  have 
been  harvested  and  regrown,  and  the 
economic  effects  of  the  listing. 

Documentation  of  greater  numbers  of 
northern  spotted  owls  since  the  first 
population  estimates  results  from 
expanded  knowledge  and  increased 


siuT^ey  efforts,  and  not  from  an 
increasing  northern  spotted  owl 
population.  Additionally,  listing  and 
any  consideration  of  delisting  of  the 
northern  spotted  owl  must  be  based  on 
its  status  as  reflected  by  the  required 
analysis  of  the  five  factors  specified 
under  section  4  of  the  Act.  and  not 
solely  on  the  basis  of  the  number  of 
pairs.  To  delist  a  species,  the  analysis 
must  indicate  that  none  of  these  five 
factors  are  affecting  the  species  such 
that  it  is  in  danger  of  extinction,  or 
likely  to  become  endangered,  within  the 
foreseeable  future.  For  the  northern 
spotted  owl,  this  will  require  stable  or 
increasing  and  self-sustaining 
populations  and  conservation  of 
adequate  suitable  habitat  to  allow  the 
species  to  siuvive  without  protection  of 
the  Act. 

Current  data  do  not  suggest  that  the 
decision  to  list  the  northern  spotted  owl 
was  based  on  erroneous  data,  or  that  the 
species  has  recovered.  Observations  of 
banded  northern  spotted  owls  in  1 5 
study  areas  in  Washington,  Oregon,  and 
California  were  used  for  the  recently 
released  1998  demographic  analysis  of 
northern  spotted  owls  (Franklin  et  al. 
1999).  In  this  analysis,  these 
observations  were  used  to  estimate 
survival  and  reproductive  rates,  and  to 
determine  if  the  population  is 
increasing,  decreasing,  or  stable.  The 
results  indicate  there  has  been  a  range- 
wide  northern  spotted  owl  population 
decline  of  about  3.9  percent  per  year 
during  the  years  1985  to  1998.  The 
analysis  does  not  indicate,  however,  a 
range-wide  decline  in  reproductive  rates 
and  female  siuT^ival  rates,  which  varied 
among  years  and  among  study  areas. 
Reproductive  rates  and  female  survival 
rates  can  be  relatively  stable,  but  still  be 
lower  than  necessary  to  support  a  stable 
population.  The  result  is  a  declining 
population.  Although  these  results 
indicate  that  the  rate  of  the  northern 
spotted  owl  population  decline  is 
slower  than  was  evident  in  the  1993 
analysis  for  the  development  of  the 
Nordiwest  Forest  Plan  (U.S.  Department 
of  Agriculture  and  U.S.  Department  of 
hiterior  1994).  uncertainty  still  exists 
regarding  the  range-wide  health  of  the 
northern  spotted  owl  population. 

Northern  spotted  owls  are  known  to 
use  a  wide  variety  of  habitat  types  and 
forest  stand  conditions  throughout  their 
distribution  (57  FR  1796).  Northern 
spotted  owls  use  a  wide  array  of  forest 
types  for  foraging,  including  open  and 
fragmented  habitat.  Habitat  that  meets 
the  species'  needs  for  nesting  and 
roosting  also  provides  foraging  habitat. 
Some  habitat  that  supports  foraging, 
however,  may  be  inadequate  for  nesting 
and  roosting.  The  presence  of  northern 


spotted  owls,  or  even  breeding  pairs,  in 
forest  stands  that  have  been  harvested 
and  regrown  do  not  present  sufficient 
evidence  that  these  habitats  are 
occupied  by  self-sustaining  populations. 

Economic  analysis  is  not  a  factor  in 
listing  a  species,  but  is  used  to  evaluate 
the  economic  consequences  of 
designating  critical  habitat  in  selected 
areas.  We  considered  the  economic  and 
other  relevant  impacts  prior  to  making 
a  final  decision  on  the  size  and  scope  of 
critical  habitat  for  the  northern  spotted 
owl.  Some  areas  were  excluded  due  to 
economic  and  other  relevant 
information,  including  information  and 
comments  received  during  the  public 
comment  period  and  public  hearings 
following  the  publication  of  the 
proposed  rule  to  designate  critical 
habitat  (56  FR  40001).  Final  criUcal 
habitat  units  for  the  northern  spotted 
owl  were  designated  only  on  Federal 
lands  (57  FR  1796). 

When  evaluating  petitions  for 
delisting  of  species  under  the  Act.  oui 
guidelines  state  that  a  "not-substantial 
information"  finding  be  made  when  a 
petition  to  delist  a  species  presents  no 
new  information  indicating  the  original 
data  for  listing  the  species  may  be  in 
error  (U.S.  Fish  and  Wildlife  Service 
1996).  We  have  reviewed  the  petition 
and  other  available  literature  and 
information.  This  review  of  additional 
information  includes  the  recently 
released  1998  demographic  analysis,  . 
which  indicates  a  continued  range-wide 
decline  of  the  northern  spotted  owl 
population.  We  find  the  petition  does 
not  present  substantial  information  to 
indicate  delisting  the  northern  spotted 
owl  may  be  warranted. 
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Authority 

The  authorilly 
Endangered  S]  lecie; 
et  seq.). 

Dated:  Januar 
Jamie  Rappapoi  t 
Director,  Fish  at  d 
(FR  Doc.  00-2311 
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for  this  action  is  the 
s  Act  (16  U.S.C.  1531 

18,  2000. 
Clark. 

Wildlife  Service. 
Filed  2-2-O0;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminlstratioti 


50  CFR  Part  6; 

[I.D.012100C] 


i22 


Soutti  Atlantio  Fishery  Management 
Council;  Public  Hearings 

otial 


Marine  Fisheries 
National  Oceanic  and 
Administration, 


agency:  Nati 

Service  (NMF$) 

Atmospheric 

Commerce. 

ACTION:  Notice  of  public  hearings; 

request  for  cofiments 


summary:  The 


South  Atlantic  Fishery 


Management  (founcil  (Council)  will 


convene  two 
draft  options 


I  ublic  hearings  regarding 
3r  Amendment  1  to  the 


Golden  Crab  Fishery  Management  Plan 
(FMP).  The  amendment  addresses  gear 
restrictions,  permitting  processes,  vessel 
size  limits,  crew  safety  and  zoning/ 
participation  conflicts  in  the  golden 
crab  fishery. 

dates:  The  Coimcil  will  accept  written 
comments  on  the  draft  options  paper 
through  March  1,  2000.  The  public 
hearings  will  be  held  in  February.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times  of  the  public  hearings. 

ADDRESSES:  Written  comments  should 
be  sent  to  Bob  Mahood,  Executive 
Director,  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
4699.  Copies  of  the  draft  options  paper 
are  available  from  Kim  Iverson,  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  Suite  306, 
Charleston,  SC  29407-4699;  telephone: 
843-571-4366.  The  public  hearings  will 
be  held  in  Florida  and  South  Carolina. 
See  SUPPLEMENTARY  INFORMATION  for 
specific  hearing  locations. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
4699;  telephone:  843-571-4366;  fax: 
843-769-4520;  E-mail  address: 
kinv.iverson@safmc.noaa.gov. 


SUPPLEMENTARY  INFORMATION: 

Time  and  Location  for  Public  Hearings 

Public  hearings  for  the  draft  options 
paper  for  Amendment  1  to  the  Golden 
Crab  Fishery  Management  Plan  will  be 
held  at  the  following  locations,  dates, 
and  times. 

1.  February  22,  2000,  6:00  p.m..  Best 
Western  Hotel,  111  South  Crome  Ave., 
Florida  City,  FL  33034;  telephone:  305- 
451-0056. 

2.  February  23,  2000,  6:00  p.m..  Town 
&  Country  Inn,  2008  Savannah 
Highway,  Charleston,  SC  29407; 
telephone:  843-571-1000. 

Copies  of  the  draft  options  paper  can 
be  obtained  fi-om  the  Council  (see 
ADDRESSES). 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  March  15,  2000. 

Dated:  January  24,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-2404  Filed  2-2-00;  8:45  am] 
BILLING  CODE  3510-22-F 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  98-116-2] 

Animal  Welfare;  Farm  Animals  Used 
for  Nonagricultural  Purposes 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 


SUMMARY:  We  are  adopting  two  guides: 
The  "Guide  for  the  Care  and  Use  of 
Agricultural  Animals  in  Agricultiu-al 
Research  and  Teaching,"  published  by 
the  Federation  of  Animal  Science 
Societies,  and  the  "Guide  for  the  Care 
and  Use  of  Laboratory  Animals," 
published  by  the  Institute  of  Laboratory 
Animal  Resources.  We  are  adopting 
these  guides  to  assist  regulated  entities 
in  meeting  the  standards  in  the 
regulations  as  they  apply  to  the 
handling,  care,  treatment,  and 
transportation  of  farm  animals  used  for 
nonagricultural  purposes  (primaiily 
research  and  exhibition).  The 
recommendations  in  these  guides 
represent  the  most  ciurent  thinking  on 
appropri^  practices  for  the  handling, 
care,  treatment,  and  transportation  of 
farm  animals  for  nonagricultural 
purposes. 

EFFECTIVE  DATE:  March  6,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Richard  Watkins,  Animal  Care,  APHIS, 
USDA,  4700  River  Road  Unit  84, 
Riverdale,  MD  20737-1234;  (301)  734- 
4981. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  Welfare  Act  (AWA)  {7 
U.S.C.  2131  etseq.)  authorizes  the 
Secretary  of  Agriculture  to  promulgate 
standards  governing  the  himiane 
handling,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers,  exhibitors,  and  other  regulated 
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entities.  The  Secretary  of  Agriculture 
has  delegated  the  responsibility  for 
enforcing  the  AWA  to  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS).  Regulations 
established  under  the  AWA  are 
contained  in  9  CFR  parts  1,2,  and  3. 
The  APHIS  Animal  Care  program 
ensures  compliance  with  the  AWA 
regulations  by  conducting  inspections  of 
premises  with  regulated  animals. 

APHIS  is  responsible  for  regulating 
the  humane  handling,  care,  treatment, 
and  transportation  of  farm  animals 
when  they  are  used  for  nonagricultural 
piu-poses,  such  as  for  research  or 
exhibition.  APHIS  inspects  regulated 
entities  that  use  farm  animals  under  the 
regulations  in  9  CFR  part  3,  subpart  F. 

On  March  3,  1999,  we  published  a 
notice  in  the  Federal  Register  (64  FR 
10268-10269,  Docket  No.  98-116-1) 
stating  that  we  were  considering 
adopting  two  guides:  The  "Guide  for  the 
Care  and  Use  of  Agricultioral  Animals  in 
Agricultural  Research  and  Teaching" 
(the  Ag  Guide),  published  by  the 
Federation  of  Animal  Science  Societies, 
and  the  "Guide  for  the  Care  and  Use  of 
Laboratory  Animals"  (the  ILAR  Guide), 
published  by  the  Institute  of  Laboratory 
Animal  Resources.  We  believed  the 
guides  would  help  regulated  entities 
understand  how  to  meet  the  standards 
in  the  regulations  pertaining  to  the 
humane  handling,  care,  treatment,  and 
transportation  of  farm  animals  when 
they  are  used  for  nonagricultiu-al 
piuposes.  We  requested  public 
comment  on  whether  to  adopt  these  two 
guides. 

We  solicited  comments  for  60  days 
ending  May  3,  1999.  We  received  23 
comments  by  that  date.  They  were  from 
veterinarians  and  veterinary 
associations,  research  facilities,  animal 
welfare  organizations,  a  biomedical 
research  association,  and  a  zoo  and 
aquariimi  association. 

Several  commenters  supported  our 
adoption  of  these  two  guides.  Three 
commenters  specified  that  our  adoption 
of  these  guides  would  help  maximize 
the  similarities  between  AWA  standards 
and  the  Public  Health  Service  Policy  on 
the  Humane  Care  and  Use  of  Laboratory 
Animals.  Several  commenters  had  » 

questions  about  how  regulated  entities 
would  be  expected  to  use  the  guides, 
and  other  commenters  had  criticisms 
about  the  content  of  the  guides.  The 
comments  are  discussed  below  by  topic. 


Several  commenters  wanted 
clarification  on  how  APHIS  would  use 
the  guides  during  inspections.  One 
commenter  asked  if  recommendations 
in  the  guides  would  become  APHIS 
inspection  standards  that  must  be  met. 
Another  commenter  asked  how  APHIS 
would  decide  which  parts  of  the  guide 
are  to  be  followed  and  which  are  not. 

We  stated  in  the  March  3  notice  that 
our  adoption  of  these  guides  would  be 
intended  only  as  guidance  and  that  it 
would  not  create  or  confer  any  rights  for 
or  on  any  person  and  would  not  operate 
to  bind  APHIS  or  the  public.  In  practical 
terms,  this  means  that  these  guides  will 
not  replace  the  regulations  in  subpart  F 
as  the  standards  that  regulated  entities 
are  expected  to  meet.  During 
inspections,  APHIS  inspectors  will 
review  the  care  of  farm  animals  for 
compliance  with  the  regulations  in 
subpart  F.  We  will  not  require  regulated 
entities  to  comply  with 
recommendations  in  the  guides. 

However,  we  do  believe  that  these 
guides  represent  the  most  cmrent 
thinking  on  appropriate  practices  for  the 
handling,  care,  treatment,  and 
transportation  of  farm  animals  used  for 
nonagricultiu-al  purposes.  Because  the 
regulations  in  subpart  F  are  not  species 
specific,  we  believe  that  would  be 
helpful  for  regulated  entities  to  consult 
guidance  in  order  to  adequately  meet 
the  regulations.  For  example,  the 
regulations  require  that  animals  be  fed 
a  diet  sufficient  to  maintain  the  animals 
in  good  health,  consistent  with  the  age, 
species,  condition,  size,  and  type  of 
animal  in  question.  We  expect  that 
regulated  entities  would  find  it  helpful 
to  consult  some  guidance  to  determine 
what  diet  would  be  appropriate  for 
sheep,  for  example,  in  order  to  meet  this 
requirement.  By  adopting  the  Ag  Guide 
and  the  ILAR  Guide,  we  are  giving 
notice  that  we  consider  the 
recommendations  in  these  two  guides  to 
be  authorities  on  the  care  of  farm 
animals  as  they  relate  to  the 
requirements  in  the  regulations.  If  a 
regulated  entity  is  seeking  guidance  on 
meeting  the  regulations,  we  would 
suggest  they  start  with  these  two  guides. 
If  regulated  entities  prefer,  they  may  use 
other  guidance,  as  long  as  the  practices 
they  ultimately  adopt  meet  the 
requirements  of  the  regulations. 

We  stated  in  the  March  3  notice  that 
the  ILAR  Guide  and  the  Ag  Guide 
contain  recommendations  concerning 
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animals  and  ai  eas  that  are  not  covered 
under  the  regu  lations  and  that  those 
portions  of  th^  guides  that  do  not  relate 
to  the  regulations  would  not  be  used  for 
our  program  p  orposes.  For  example, 
both  guides  co  atain  recommendations 
on  occupation  il  safety  and  health 
programs  for  ficility  employees.  Our 
regulations  doinot  address  these  issues. 

One  commenter  asked  whether  APHIS 
would  provide  notice  when  the  guides 
are  revised  an^  allow  comments  on 
adopting  the  revisions. 

Niost  recently,  the  guides  have  been 
updated  apprcpcimately  every  10  years. 
The  current  ILAR  Guide  was  published 
in  1996,  replacing  the  previous  1985 
edition.  The  current  Ag  Guide  was 
published  in  ip99,  replacing  the 
previous  1988|edition.  When  these 
guides  are  updated,  we  will  review  the 
changes  and  njake  a  determination  at 
that  time.        I 

We  stated  in  the  March  3  notice  that 
the  Ag  Guide  could  be  used  when  farm 
animals  are  m^ntained  in  a  traditional 
agricultiu'al  setting  and  the  ILAR  Guide 
could  be  used  when  farm  animals  are 
maintained  in  a  laboratory  setting.  One 
commenter  sa  d  that,  since  the  ILAR 
Guide  does  nc  t  specifically  address  farm 
animals,  its  ac  option  would  result  in  no 
improvement  or  farm  animals  in 
laboratory  settings.  The  commenter 
suggested  that  we  adopt  both  guides  for 
both  agricultural  and  laboratory  settings. 

The  ILAR  Guide  is  not  species- 
specific,  in  general.  However,  it  does 
state  that  its  n  commendations  are 
applicable  to  :  arm  animals,  and  it 
provides  spec  es-specific 
reconunendat;  ons  for  farm  animals  in  a 
few  instances,  In  most  cases,  we  believe 
that  when  fan  i  animals  are  kept  in  a 
laboratory  set1  ing,  the  ILAR  Guide  is  the 
appropriate  guide  to  consult.  The  Ag 
Guide  is  writt  m  to  address  farm  animals 
kept  in  agricu  tiu-al  settings.  However, 
there  may  be  <  lements  of  the  Ag  Guide 
that  would  be  helpful  to  facilities  that 
house  farm  animals  in  laboratories,  and 
facilities  coul  1  consult  both  guides. 

One  commt  nter  said  that  we  should 
create  our  ow  i  guide  on  farm  animals 
after  review  o  the  Ag  Guide,  the  ILAR 
Guide,  and  ot  ler  available  guides.  One 
commenter  st  ggested  two  other  guides 
that  we  shoul  1  adopt.  Several 
commenters  siid  that  we  should 
promulgate  st  mdards  specific  to  farm 
animals  instei  id  of  adopting  guidance. 

We  conside  ed  these  options  prior  to 
choosing  to  ai  opt  the  Ag  Guide  and  the 
ILAR  Guide.  ^  Ve  have  chosen  to  adopt 
guidance  at  tl  is  time,  instead  of 
promulgating  regulations.  We  have 
determined  tl  at  these  guides  represent 
the  most  cum  int  and  complete  scientific 
information  a  /ailable  on  the  humane 


care  of  farm  animals  used  for 
nonagricultural  purposes,  and  we  do  not 
believe  that  creating  our  own  guides 
would  be  an  improvement  over  what 
these  two  guides  already  offer.  Adoption 
of  these  guides  does  not  prevent  us  from 
promulgating  standards  specific  to  farm 
animals  at  a  later  date. 

One  commenter  said  that  the  Ag 
Guide  and  the  ILAR  Guide  are  dense 
docimients,  requiring  significant  time 
and  effort  to  understand,  and  that 
students  and  nonscientist  caretakers 
may  find  them  difficult  to  apply  for  this 
reason.  Another  commenter  said  that 
some  aspects  of  the  Ag  Guide  are 
ambiguous,  making  them  difficult  to 
apply. 

We  do  not  intend  that  every  employee 
of  a  regulated  facility  must  regularly 
consult  these  guides.  Regulated  entities 
may  use  these  guides  at  their  own 
discretion,  depending  on  their  needs 
and  resources.  We  anticipate  that  many 
facilities  already  use  or  will  choose  to 
use  these  guides  in  formulating 
operating  procedures  for  their  facilities. 
In  this  case,  the  guides  themselves  may 
not  need  to  be  consulted  in  depth  by 
students  and  nonscientist  caretakers. 

In  some  sections,  the  Ag  Guide  uses 
language  such  as  "may"  and  references 
other  publications  to  support  its 
statements.  Understanding  of  the  care 
and  use  of  farm  animals  in  research  is 
constantly  evolving.  Nevertheless,  we 
believe  the  Ag  Guide  presents  the  most 
complete  and  current  information 
available. 

One  commenter  said  that  neither 
guide  provides  appropriate  guidance  for 
the  care  of  farm  animals  used  in 
exhibition.  Another  commenter,  who 
supported  adoption  of  the  guides,  said 
that  flexibility  would  be  necessary  in 
their  use  to  address  the  needs  of 
traveling  exhibitors. 

Both  guides  are  specifically  written  as 
guidance  for  researchers.  We  believe 
elements  of  the  Ag  Guide,  in  particular, 
would  also  be  useful  for  exhibitors. 
Even  for  traveling  exhibitors,  the  Ag 
Guide  offers  recommendations  on 
transportation  of  farm  animals  that  we 
believe  are  appropriate.  However,  we 
recognize  that  exhibitors  have  special 
needs  and  different  goals  than 
researchers  and  would  apply  these 
guides  only  as  appropriate. 

One  commenter  questioned  our  use  of 
the  term  "nonagricultural,"  and  asserted 
that  the  application  of  biotechnology  to 
traditional  agricultural  species  does  not 
automatically  make  the  use  of  these 
animals  nonagricultural. 

We  are  unclear  as  to  how  the 
commenter  is  defining 
"nonagricultural."  Our  use  of  the  term 
stems  from  the  definition  of  "animal"  in 


the  AW  A,  which  defines  what  animals 
we  are  authorized  to  regulate.  The  term 
"animal"  means  any  live  or  dead 
warmblooded  animal,  but  it  excludes 
"horses  not  used  for  research  purposes 
and  other  farm  animals,  such  as,  but  not 
limited  to  livestock  or  poultry,  used  or 
intended  for  use  as  food  or  fiber,  or 
livestock  or  poultry  used  or  intended  for 
improving  animal  nutrition,  breeding, 
management,  or  production  efficiency, 
or  for  improving  the  quality  of  food  or 
fiber."  We  consider  use  of  an  animal  for 
food  or  fiber,  for  improving  animal 
nutrition,  breeding,  management,  or 
production  efficiency,  or  for  improving 
the  quality  of  food  or  fiber  to  be 
agriculturul,  and  we  are  not  authorized 
to  regulate  these  activities  under  the 
AWA. 

The  commenter  also  suggested  that 
animals  kept  in  an  agricultural  setting 
should  not  be  subject  to  APHIS 
oversight,  regardless  of  use.  However, 
the  AWA  authorizes  APHIS  to  regtilate 
animals  used  or  intended  for  use  in 
research,  testing,  experimentation,  or 
exhibition  purposes  or  as  a  pet, 
regardless  of  whether  the  animal  is 
maintained  in  a  laboratory  setting  or  a 
typical  fanti-type  setting. 

We  received  numerous  comments 
critical  of  the  Ag  Guide  in  particular. 
Several  commenters  said  that  the  Ag 
Guide  is  heavily  influenced  by  standard 
agricultural  commercial  practices, 
endorses  management  practices 
designed  for  maximum  agricultural 
production,  and  does  not  reflect  the 
most  current  thinking  on  humane 
treatment  of  farm  animals  used  for 
nonagricultural  purposes.  A  few 
commenters  further  said  that  the  Ag 
Guide  would  be  unsuitable  guidance  for 
nonagricultural  researchers  because 
practices  discusseH  in  the  guide  would 
be  stressful  on  the  animals,  resulting  in 
unreliable  research  results. 

We  disagree  with  the  commenters  and 
continue  to  believe  that  the  Ag  Guide 
represents  the  most  current  and 
complete  scientific  information 
available  on  appropriate  practices  for 
the  handling,  care,  treatment,  and 
transportation  of  farm  animals  used  for 
nonagricultural  piuposes  when  they  are 
maintained  in  an  agricultural  setting. 

One  commenter  said  there  cire 
discrepancies  between  our  regulations 
and  the  recommendations  in  the  Ag 
Guide.  For  example,  the  commenter  said 
§  3.128  requires  that  enclosures  provide 
sufficient  space  for  each  animal  to  make 
normal  postural  and  social  adjustments, 
but  the  Ag  Guide  includes 
recommendations  on  the  use  of 
farrowing  crates  for  sows,  which  restrict 
the  sows'  movements. 


Adoption  of  the  Ag  Guide  will  not 
reduce  any  of  the  requirements  in  the 
current  regulations,  nor  will  any 
recommendations  in  the  guide 
supersede  the  requirements  of  the 
regulations.  Regarding  the  example 
given  above,  there  may  be  times  when 
it  is  scientifically  justified  under  a 
research  protocol  to  restrict  an  animal's 
space.  Such  exceptions  to  the  regulatory 
requirements  can  be  made  with 
approval  by  a  research  facility's 
Institutional  Animal  Care  and  Use 
Committee.  In  other  cases,  regulated 
entities  will  be  expected  to  comply  with 
the  requirements  of  the  regulations, 
regardless  of  any  recommendations  in 
the  Ag  Guide  or  any  other  reference 
material. 

One  commenter  criticized  the  use  of 
the  phrase  "professional  judgment" 
throughout  the  Ag  Guide  and  said  the 
guide's  use  of  the  word  "must"  is  too 
limited. 

The  Ag  Guide  is  a  guide,  not  a 
regulation.  Our  adoption  of  these  guides 
is  intended  only  to  offer  guidance  to 
regulated  entities. 

One  commenter  said  the  Ag  Guide's 
recommendations  on  feeding  and 
watering  diuring  transportation  are 
inadequate. 

The  regulations  in  §  3.139  contain 
food  and  water  requirements  for  farm 
animals  during  transportation.  The 
regulations  require  that  animals  be 
offered  potable  water  within  4  hours 
prior  to  being  transported  and  that  they 
be  provided  with  potable  water  at  least 
every  12  hours  after  transportation  is 
initiated.  The  regulations  also  require, 
with  a  few  exceptions,  that  all  animals 
be  fed  at  least  once  in  every  24-hour 
period.  We  find  nothing  in  the  Ag  Guide 
in  contradiction  of  these  requirements. 
Nevertheless,  the  requirements  of  the 
regulations  are  the  requirements  that 
must  be  met  by  regulated  entities,  and 
nothing  in  the  guide  can  be  used  to 
allow  less  stringent  requirements  than 
those  in  the  regulations. 

Several  commenters  were  concerned 
with  the  Ag  Guide's  acceptance  of 
certain  practices  that  may  cause 
discomfort  or  some  pain;  for  example, 
beak  trimming,  comb  trimming, 
dehorning,  and  tail  docking. 

The  examples  given  by  commenters 
are  established  standard  animal 
husbandry  practices.  Employment  of 
these  practices  is  changing,  and  there  is 
increased  consideration  among 
regulated  entities  regarding  the  use  of 
local  anesthetics  and  the  development 
of  methods  that  minimize  discomfort  for 
the  animals.  The  Ag  Guide  encourages 
methods,  including  anesthesia  and 
recommendations  on  optimum  ages  for 
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these  procedures,  to  minimize  pain  and 
discomfort  in  the  animals. 

One  commenter  was  concerned  that 
the  public  was  never  given  an 
opportunity  to  provide  comments  on  the 
cxirrent  edition  of  the  Ag  Guide  prior  to 
its  being  finalized. 

The  Ag  Guide  is  not  pubUshed  by 
APHIS  and,  therefore,  we  have  no 
control  over  whether  the  public  is  able 
to  comment  on  its  content  prior  to  it 
being  finalized.  We  have,  however, 
given  the  public  opportunity  to 
comment  on  our  adoption  of  the  content 
of  the  Ag  Guide. 

In  our  notice,  we  said  that  any 
institution  that  receives  funding  from 
the  National  Institutes  of  Health  (NIH) 
or  that  is  accredited  by  an  organization 
such  as  the  Association  for  Assessment 
and  Accreditation  of  Laboratory  Animal 
Care  International  (AAALAC 
International)  must  use  the  Ag  Guide 
and  the  ILAR  Guide.  One  commenter 
said  that  this  is  incorrect.  The 
commenter  said  that  NIH  and  AAALAC 
International  both  mandate  the  use  of 
the  ILAR  Guide,  but  that  NIH  does  not 
mandate  use  of  the  Ag  Guide,  and 
AAALAC  International  uses  the  Ag 
Guide  selectively. 

The  commenter  is  correct  in  pointing 
out  that  the  Ag  Guide  is  cited  as  a 
resource  by  both  organizations,  but  its 
use  is  not  mandated  as  a  requirement  for 
receiving  funding.  We  wish  to  correct 
our  inadvertent  misstatement.  We 
should  note  that  AAALAC  International 
referenced  the  previous  version  of  the 
Ag  Guide  only  selectively,  but  has 
adopted  the  revised  (1999)  version  of 
the  Ag  Guide  as  a  reference  in  its 
entirety. 

One  commenter  said  that  APHIS 
should  inspect  AAALAC  International- 
accredited  research  facilities  between 
AAALAC  International  inspections  in 
order  to  reduce  the  inspection  frequency 
for  such  facilities.  The  commenter  said 
the  facihties  could  assure  APHIS 
annually  that  they  remain  fully 
accredited  and  submit  the  date  of  the 
last  AAALAC  International  inspection. 
This  comment  is  not  relevant  to  the 
adoption  of  the  ILAR  Guide  and  the  Ag 
Guide.  Nevertheless,  we  offer  the 
following  response.  AAALAC 
International  conducts  site  visits  of 
accredited  facilities  at  approximately  3- 
year  intervals.  The  AWA  mandates  that 
we  inspect  research  facilities  at  least 
once  each  year.  APHIS'  inspections  are 
unannounced  to  ensiuB  we  are  able  to 
view  the  facility  as  it  is  normally 
operated.  At  this  time,  we  believe  any 
effort  to  coordinate  our  inspections  with 
the  inspections  of  another  institution 
may  compromise  our  ability  to  conduct 
inspections  unannounced. 


Based  on  the  rationale  given  in  the 
March  3  notice  and  in  this  document, 
we  are  adopting  the  Ag  Guide  and  the 
ILAR  Guide  to  assist  regulated  entities 
in  meeting  the  standards  in  the 
regulations  as  they  apply  to  the 
handling,  care,  treatment,  and 
transportation  of  farm  animals  used  for 
nonagricultural  purposes. 

Done  in  Washington,  DC,  this  27th  day  of 
January'  2000. 

Bobby  R.  Acord, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  00-2382  Filed  2-2-00;  8:45  am) 
BILUNG  CODE  341&-34-U 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

[Docket  No.  99-069-1] 
Public  Meeting;  Animal  Care 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  public  meeting. 

summary:  The  Animal  and  Plant  Health 
Inspection  Service  plans  to  hold  a 
public  meeting  to  discuss  issues  related 
to  the  humane  care  and  treatment  of 
exhibition  animals  regulated  under  the 
Animal  Welfare  Act. 
DATES:  The  public  meeting  will  be  held 
on  Tuesday,  March  7,  2000,  beginning  at 
8:30  a.m.  and  ending  at  5p.m.  On-site 
registration  and  sign-in  for  preregistered 
participants  will  take  place  from  7  a.m. 
to  8:30  a.m. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  USDA  Conference  Center, 
4700  River  Road,  Riverdale,  MD. 
FOR  FURTHER  INFORMATION  CONTACT: 
Animal  Care,  APHIS,  4700  River  Road 
Unit  84,  Riverdale,  MD  20737-1234; 
(301)  734-7833. 

SUPPLEMENTARY  INFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  will  hold  a  public 
meeting  in  Riverdale,  MD.  on  March  7, 
2000,  to  exchange  information  with  the 
public  about  the  himiane  care  and 
treatment  of  exhibition  animals 
regulated  under  the  Animal  Welfare 
Act.  The  meeting  will  include  a  general 
session  followed  by  four  workshops  to 
run  conciurently.  The  workshops  will 
be  offered  twice,  based  on  the  public's 
response,  to  allow  for  increased 
participation.  The  tentative  agenda  for 
the  public  meeting  is  as  follows: 
8:30  a.m.-lO  a.m. — General  Session 
10  a.m.-10:30  a.m.— Break 
10:30  a.m.-12:30  p.m.— Workshops 
Session  I 
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12:30  p.m.-l:30  p.m.— Lunch  Break 
1:30  p.m.-3:3C  p.m. — Workshops 

Session  n 
3:30  p.m.-4  p.n. — Break 
4  p.m.-5  p.m.-  -General  Session/Wrap- 
up 
The  morning  aeneral  session  will 
include  updatis  by  U.S.  Department  of 
Agriculture  (UBDA)  officials  on  current 
Animal  Welfare  Act  issues  and  program 
initiatives  focusing  on,  but  not  limited 
to,  exhibition  animal  issues.  Time  will 
be  allotted  duing  the  morning  general 
session  for  op^n  dialogue  between 
USDA  and  thel  pubHc.  We  are 
tentatively  scheduling  the  following 
workshop  topi  cs: 

1.  Zoos 

2.  Circuses 

3.  Dealers,  Research,  and  Transportation 

4.  Training  an  1  Handling  of  Potentially 
Dangerous  i  jiimals 

Animal  Care  p  ersonnel  will  present 
information  oi  i  issues  related  to  the 
workshop  top;  cs  and  allow  for 
discussion  wii  h  the  public  led  by  an 
APHIS  facilita  tor. 

Workshop  Issies 

You  may  si^mit  issues  that  you  want 
presented  by  Animal  Care  during  the 
workshops.  Please  specify  the  issue  and 
the  related  wc  rkshop  topic  and  submit 
no  later  than  I'ebruary  15,  2000,  to 
Animal  Care,  Attention:  Public  Meeting, 
APHIS,  4700 Jliver  Road  Unit  84, 
Riverdale,  MI  20737-1234;  or  by  fax  at 
either  (301)  7^4-4978  or  (301)  734- 
4993. 

Advance  Reg^tration 


Advance  r 
February  29, 
registration  is 
may  be  limite  i 
response  and 
accommodatipns 
registration 

An  advance 
printed  below 
advance  regis  lat 
via  the  Intempt 
page  at  http: 
Please  hll  out 
submit  it  eithpr 
Attention: 
River  Road 
20737-1234; 
734-^978  or 

If  you  have 
registration 
Program  Spe<  ialist 
(301) 734-88f 7 

To: 


^  ;istration  is  requested  by 
:  000.  Although  advance 
not  required,  attendance 

based  on  public 
conference  center 
There  is  no 


PudI 

"Uiit 


No.  of  pages: 
Date:  


registration  form  is 
.  Alternatively,  an 
ion  form  is  available 
on  Animal  Care's  home 
www.aphis.usda.gov/ac. 
the  form  completely  and 
by  mail  to  Animal  Care, 
ic  Meeting,  APHIS,  4700 
84.  Riverdale,  MD 
3r  by  fax  at  either  (301) 
301) 734-4993. 
any  questions  about 
c  ontact  Sue  Gallagher, 
Animal  Care,  on 


Advance  Registration  Form 

Animal  Care  Public  Meeting 

March  7,  2000;  8:30  a.in.-5:00  p.m.,  4700 
River  Road,  Riverdale,  MD  20737 
Advance  registration  requested  by 

February  29,  2000  (no  fee  required) 

Name: 

Organization: 

Address:    . 


Phone: 
Fax:    _ 


Please  indicate  the  workshop  you  plan  to 
attend  during  each  workshops  session  (topics 
are  subject  to  change): 

10:30  a.m.-12:30  p.m. 

— Zoos 
— Circuses 

— Dealers,  Research,  and  Transportation 
^Training  and  Handling  of  Potentially 
Dangerous  Animals 

1:30  p.m.-3:30  p.m. 

— Zoos 
— Circuses 

— Dealers,  Research,  and  Transportation 
—Training  and  Handling  of  Potentially 
Dangerous  Animals 

Please  either: 

•  Fax  completed  registration  form  to  (301) 
734-4978  or  (301)  734-4993,  or 

•  Mail  completed  registration  form  to 
Animal  Care,  Attn:  Public  Meeting,  4700 
River  Road  Unit  84,  Riverdale,  MD  20737- 
1234. 

For  questions  concerning  registration, 
contact  Sue  Gallagher  at  (301)  734-8877. 

If  you  require  special  accommodations, 
such  as  a  sign  language  interpreter,  for  the 
meeting,  please  indicate  below: 


Travel  Information 

If  traveling  to  the  metro  area  by  air, 
Baltimore-Washington  International 
(BWI)  and  Ronald  Reagan  National 
Airports  are  each  located  within  a  1- 
hour  drive  from  the  USDA  Center. 
Dulles  International  Airport  is  located 
within  a  1  Vz-hoiu  drive  from  the  USDA 
Center.  Airport  shuttle  services  are 
available  via  independent  contracted 
service  fleets.  Check  with  yoiu'  hotel 
desk  for  additional  shuttle  or  taxi 
information,  or  phone  Super  Shuttle 
(servicing  BWI,  Ronald  Reagan  National, 
and  Dulles  International  Airports)  at 
(800)  258-3826  or  (410)  859-0803,  or 
Airport  Connection  (servicing  BWI 
Airport)  at  (800)  284-6066  or  (301)  352- 
2400. 

The  USDA  Center  is  located  less  than 
1  mile  from  the  College  Park-University 
of  Maryland  metro  rail  station  (Green 
Line  toward  Greenbelt).  Bus  service  is 
provided  between  the  College  Park- 
University  of  Maryland  station  and  the 
USDA  Center  by  both  metro  bus  (F6  and 
R12  bus  lines)  and  certain  University  of 


Maryland  shuttle  buses.  The  fee  for  the 
metro  bus  is  $1.10.  The  University  of 
Maryland  shuttle  bus  is  free. 

If  traveling  by  car,  please  note  that  a 
fee  of  $2  is  required  to  enter  the  parking 
lot  at  the  USDA  Center.  The  machine 
takes  $1  bills  or  quarters. 

Travel  directions  and  information  are 
available  via  the  Internet  at  Animal 
Care's  homepage  at  http:// 
www.aphis.usda.gov/ac. 

Security  Procedures 

Upon  entering  the  building,  visitors 
should  inform  security  personnel  that 
they  are  attending  the  Animal  Care 
public  meeting.  Identification  is 
required.  Seciuity  personnel  will  direct 
visitors  to  the  registration  tables  located 
outside  the  conference  center  on  the 
first  floor.  Registration  is  necessary  for 
all  participants,  including  those 
registered  in  advance.  Visitor  badges 
must  be  worn  throughout  the  day. 

Lodging  Information 

We  encourage  out4if-town 
participants  to  make  reservations  as 
soon  as  possible  due  to  potential  peak 
voliunes  at  local  hotels  at  the  time  of  the 
meeting.  Rooms  at  all  hotels  are  on  a 
space  available  basis.  The  following 
hotels  are  located  in  the  Riverdale  area: 
Greenbeh  Holiday  Inn,  7200  Hanover 
Drive,  Greenbelt,  MD  20770,  (800)  280- 
4188,  (301)  982-7000. 

A  limited  niunber  of  rooms  have  been 
reserved  imtil  February  21,  2000,  at  a 
rate  of  $84  plus  tax  at  the  Greenbelt 
Holiday  Inn.  You  must  identify  yourself 
as  a  "USDA  Animal  Care"  attendee 
when  making  reservations.  Hotel  shuttle 
service  is  available  to  and  from  the 
USDA  Center.  Make  arrangements  with 
the  Holiday  Inn  front  desk:  College  Park 
Holiday  Inn,  10000  Baltimore 
Boulevard,  College  Park,  MD  20740,    -- 
(800)  465^329,  (301)  345-6700. 

A  limited  niimber  of  rooms  have  been 
reserved  until  February  21,  2000,  at  a 
rate  of  $89  plus  tax  at  the  College  Park 
Holiday  Inn.  You  must  identify  yourself 
as  an  "Animal  Care  Public  Meeting"  or 
"ACP"  attendee  when  making 
reservations.  Hotel  shuttle  service  is 
available  to  and  from  the  USDA  Center. 
Make  arrangements  with  the  Holiday 
Inn  front  desk:  Greenbelt  Courtyard- 
Marriott,  6301  Golden  Triangle  Drive, 
Greenbeh,  MD  20770,  (800)  321-2211. 
(301)441-3311. 

There  are  no  special  lodging  rates 
offered  at  the  Greenbelt  Courtyard- 
Marriott,  and  no  shuttle  service  is . 
available  to  the  USDA  Center. 

Please  check  with  your  travel  agent 
for  other  hotel  availability. 

Authority:  7  U.S.C.  2131  et  seq. 
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Done  in  Washington,  DC,  this  28th  day  of 
January  2000. 

Bobby  R.  Acord. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  00-2383  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  3410-34-0 


DEPARTMErfT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  99-068-1] 

Draft  Guideline  on  Stability  Testing  of 
Biotechnoiogicai/Blologicai  Veterinary 
Medicinal  Products,  VICH  Topic  GL17 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  of  availability  and 
request  for  comments. 


SUMMARY:  A  draft  guideline  titled 
"Stability  Testing  of  Biotechnological/ 
Biological  Veterinary  Medicinal 
Products"  has  been  developed  by  the 
International  Cooperation  on 
Harmonization  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH). 
The  guideline  contains  proposed 
international  standards  for  the 
generation  and  submission  of  stability 
data  for  products  such  as  cytokines 
(interferons,  interleukins,  colony- 
stimulating  factors,  tiunor  necrosis 
factors),  monoclonal  antibodies,  and 
vaccines  consisting  of  well- 
characterized  proteins  or  polypeptides, 
including  some  conventional  vaccines. 
Because  the  draft  guidelines  pertain  to 
veterinary  biological  products  regulated 
by  the  Animal  and  Plant  Health 
Inspection  Service  imder  the  Virus- 
Serum-Toxin  Act,  we  are  requesting 
comments  on  its  provisions  so  that  we 
may  include  any  relevant  public  input 
on  the  draft  in  the  Agency's  comments 
to  the  VICH  Steering  Committee. 
DATES:  We  invite  you  to  comment  on  the 
draft  guidelines.  We  will  consider  all 
comments  that  we  receive  by  April  3, 
2000. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  99-068- 
1 ,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  99-068-1. 

You  may  read  any  conunents  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 


SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  dociunents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
wrww.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

You  may  request  a  copy  of  the  draft 
"Stability  Testing  of  Biotechnological/ 
Biological  Veterinary  Medicinal 
Products"  by  vmting  to  or  calling  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Albert  P.  Morgan,  CVB-LPD,  VS,  APHIS, 
4700  River  Road  Unit  148,  Riverdale, 
MD  20737-1231;  phone  (301)  734-8245. 
SUPPLEMENTARY  INFORMATION:  The 
International  Cooperation  on 
Harmonization  of  Technical 
Requirements  for  the  Registration  of 
Veterinary  Medicinal  Products  (VICH)  is 
a  unique  project  conducted  under  the 
auspices  of  the  International  Office  of 
Epizootics  (OIE,  the  Office  International 
des  Epizooties)  that  brings  together  the 
regulatory  authorities  of  the  European 
Union,  Japan,  and  the  United  States  and 
representatives  from  the  animal  health 
industry  in  the  three  regions.  The 
piupose  of  VICH  is  to  harmonize 
technical  requirements  for  veterinary 
products  (both  drugs  and  biologies). 
Regulatory  authorities  and  industry 
experts  from  Australia  and  New  Zealand 
participate  in  an  observer  capacity.  The 
World  Federation  of  the  Animal  Health 
hidustry  (COMISA,  the  Confederation 
Mondiale  de  L'Industrie  de  la  Sante 
Animale)  provides  the  secretarial  and 
administrative  support  for  VICH 
activities. 

The  United  States  Government  is 
represented  in  VICH  by  the  Food  and 
Drug  Administration  (FDA)  and  the 
Animal  and  Plant  Health  IitSpection 
Service  (APHIS).  The  FDA  provides 
expertise  regarding  veterinary  drugs, 
while  APHIS  fills  a  corresponding  role 
for  veterinary  biological  products.  As 
VICH  members,  APHIS  and  FDA 
participate  in  efforts  to  enhance 
harmonization  and  have  expressed  their 
commitment  to  seeking  scientifically 
based  harmonized  technical 
requirements  for  the  development  of 
veterinary  drugs  and  biological 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  reduce 
the  differences  in  technical 
requirements  for  veterinary  drugs  and 


biologies  among  regulatory  agencies  in 
different  coimtries. 

The  draft  document  that  is  the  subject 
of  this  notice,  "Stability  Testing  of 
Biotechnological/Biological  Veterinary 
Medicinal  Products "  (VICH  Topic 
GL17),  has  been  made  available  by  the 
VICH  Steering  Committee  for  comments 
by  interested  parties.  The  guideline  is 
intended  to  function  as  an  international 
standard  for  the  generation  and 
submission  of  stability  data  for  products 
such  as  cytokines  (interferons, 
interleukins,  colony-stimulating  factors, 
and  tumor  necrosis  factors),  monoclonal 
antibodies,  and  vaccines  consisting  of 
well-characterized  proteins  or 
polypeptides.  Because  the  guideline 
pertains  to  some  veterinary  biological 
products  regulated  by  APHIS  under  the 
Virus-Senun-Toxin  Act — particularly 
with  regard  to  prelicensing  stability 
studies — we  are  requesting  comments 
on  its  provisions  so  that  we  may  include 
any  relevant  public  input  on  the  draft  in 
the  Agency's  comments  to  the  VICH 
Steering  Committee. 

The  draft  document  pertains  to  the 
generation  and  submission  of  studies 
testing  the  stability  of  veterinary 
biological  products  that  consist  of  well- 
characterized  proteins  and 
polypeptides,  their  derivatives,  and 
products  of  which  they  are  components. 
(The  draft  guideline  refers  to  such 
studies  as  "stability  studies.")  In 
accordance  with  the  VICH  process,  once 
a  final  draft  of  "Stability  Testing  of 
Biotechnological/Biological  Veterinary 
Medicinal  Products"  has  been 
approved,  the  guideline  will  be 
recommended  for  adoption  by  the 
regulatory  bodies  of  the  European 
Union,  Japan,  and  the  United  States.  As 
with  all  VICH  documents,  the  final 
guideline  will  not  create  or  confer  any 
rights  for  or  on  any  person  and  will  not 
operate  to  bind  APHIS  or  the  public. 
Further,  the  VICH  guidelines 
specifically  provide  for  the  use  of 
alternative  approaches  if  those 
approaches  satisfy  applicable  regulatory 
requirements. 

Ultimately,  APHIS  intends  to  consider 
the  VICH  Steering  Committee's  final 
guidance  document  for  use  by  U.S. 
veterinary  biologies  licensees, 
permittees,  and  applicants.  In  addition, 
APHIS  will  consider  its  use  as  a  basis 
for  the  approval  of  stability  studies 
conducted  to  establish  and  extend 
expiration  dates  for  applicable 
veterinary  biological  products  under  9 
CFR  114.13  and  114.14.  APHIS  may  also 
use  the  final  guidance  document  as  the 
basis  for  proposed  additions  or 
amendments  to  its  regulations  in  9  CFR 
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Authority:  21 

Done  in  Wash 
January  2000. 
Bobby  R.  Acord 
Acting  Administator, 
Health  Inspectic  n 
[FR  Doc.  00-237  9 
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subchapter  E  (Viruses, 
and  Analogous 
and  Vectors), 
anticipate  that  applicable 
final  version  of 
Testing  of  Biotechnological/ 
Medicinal 
be  introduced  into 
veterii^ary  biologies  regulatory 
futxire,  we  encourage 
on  the  draft  version. 


J.S.C.  151  etseq. 

ngton.  DC,  this  28th  day  of 


,  Animal  and  Plant 
Senice. 
Filed  2-2-00:  8:45  am] 


DEPARTMErff  OF  AGRICULTURE 

Farm  Service  Agency 

National  Drought  Policy  Commission 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  of  Commission  public 
hearing. 


SUIMMARY:  The  National  Drought  Policy 
Commission  (i  !]ommission)  shall 
conduct  a  thoi  ough  study  and  submit  a 
report  to  the  P  resident  and  Congress  on 
national  drouj  ht  policy.  This  notice 
announces  a  p  ublic  hearing  to  be  held 
on  February  1  ^-18,  2000,  in  Billings. 
Montana,  and  seeks  comments  on  issues 
that  the  Comn  lission  should  address 
and  recommei  idations  that  the 
Commission  s  lould  consider  as  part  of 
its  report.  The  hearing  is  open  to  the 
public. 

DATES:  The  Cc  nunission  will  conduct  a 
public  hearinj  on  February  17,  2000, 
from  1:00  p.m  to  5:00  p.m.  and 
February  18,  ;  000,  from  9:00  a.m.  to 
12:00  p.m.  at  ihe  Lincoln  Center, 
Auditorium,  ^  15  N  30th  Street,  Billings, 
Montana.  All  imes  are  Mountain 
Standard  Tim ;. 

Anyone  wis  hing  to  make  an  oral 
presentation  t  a  the  Commission  at  the 
public  hearin  ;,  must  contact  the 
Executive  Dir  ;ctor,  Leona  Dittus,  in 
writing  (by  le  ter,  fax  or  internet)  no 
later  than  CO  i,  February  11,  2000,  in 
order  to  be  in  :luded  on  the  agenda. 
Presenters  wi  1  be  approved  on  a  first- 
come,  first-se  ved  basis.  The  request 
should  identi  y  the  name  and  affiliation 
of  the  individ  ual  who  will  make  the 
presentation  iind  an  outline  of  the  issues 
to  be  address(  id.  Thirty-five  copies  of 
any  written  p  -esentation  material  shall 
be  given  to  th  b  Executive  Director  by  all 
presenters  no  later  than  the  time  of  the 


presentation  for  distribution  to  the 
Commission  and  the  interested  public. 
Those  wishing  to  testify,  but  who  are 
unable  to  notify  the  Commission  office 
by  February  11,  2000,  will  be  able  to 
sign  up  as  a  presenter  the  day  of  the 
hearing,  February  17,  2000,  between 
12:00  p.m.  and  2:00  p.m.  and  February 
18,  2000,  between  8:00  a.m.  and  10:00 
a.m.  All  times  are  Mountain  Standard 
Time.  These  presenters  will  testify  on  a 
first-come,  first-served  basis  and 
comments  will  be  limited  based  on  the 
time  available  and  the  number  of 
presenters.  Written  statements  will  be 
accepted  at  the  public  hearing,  or  may 
be  mailed  or  faxed  to  the  Commission 
office. 

Persons  with  disabilities  who  require 
accommodations  to  attend  or  participate 
in  this  public  hearing  should  contact 
Leona  Dittus.  on  202-720-3168,  Federal 
Relay  Service  at  1-800-877-8339,  or 
Internet:  leona.dittus@usda.gov,  by  COB 
February  11,2000. 
COMMENTS:  The  public  is  invited  to 
respond  and/or  to  submit  additional 
comments,  concerns,  and  issues  for 
consideration  by  the  Commission  by 
March  29,  2000. 

ADDRESSES:  Comments  and  statements 
should  be  sent  to  Leona  Dittus, 
Executive  Director,  National  Drought 
Policy  Commission,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue.  SW,  Room  6701-S,  STOP  0501, 
Washington,  D.C.  20250-0501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leona  Dittus  (202)  720-3168;  FAX  (202) 
720-9688;  Internet: 
leona.dittus@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Commission  is  to  provide 
advice  and  recommendations  to  the 
President  and  Congress  on  the  creation 
of  an  integrated,  coordinated  Federal 
policy,  designed  to  prepare  for  and 
respond  to  serious  drought  emergencies. 
Tasks  for  the  Commission  include 
developing  recommendations  that  will 
(a)  better  integrate  Federal  laws  and 
programs  with  ongoing  State,  local,  and 
tribal  programs,  (b)  improve  public 
awareness  of  the  need  for  drought 
mitigation,  prevention,  and  response 
and  (c)  determine  whether  all  Federal 
drought  preparation  and  response 
programs  should  be  consolidated  under 
one  existing  Federal  agency,  and,  if  so, 
identify  the  agency. 

Below  is  a  draft  vision  statement  and 
set  of  principles  to  guide  the 
Commission.  Draft  Vision  Statement: 
Our  vision  is  of  a  well-informed, 
involved  U.  S.  citizenry  and  its 
governments  prepared  for  and  capable 
of  lessening  the  impacts  of  drought — 


consistently  and  timely — in  the  new 
millennium. 

This  vision  is  based  on  the  following 
principles: 

Consideration  of  all  affected  entities 
and  related  issues,  including  legal, 
economic,  geographic,  climate, 
religious,  and  cultural  differences; 
fairness  emd  equity;  and  environmental 
concerns; 

Comprehensive,  long-term  strategies 
that  emphasize  drought  planning  and 
measures  to  reduce  the  impacts  of 
drought; 

Federal  role  focused  on  appropriate 
coordination,  technical  assistance, 
education,  and  incentives  while  at  all 
times  respecting  the  rights  and 
responsibilities  of 

Federal.  State,  and  local  governments, 
and  tribal  sovereignty; 

Self-reliance  and  self-determination; 

Lessons  learned  from  past  drought 
experiences; 

Sheu-ed  drought-related  expertise  and 
knowledge  across  international  borders. 

In  addition  to  your  own  views  and 
thoughts  regarding  a  national  drought 
policy,  as  you  review  the  draft  vision 
and  guiding  principles,  the  Commission 
would  be  interested  in  your  thoughts 
regarding  the  following  questions: 

1 .  What  is  the  best  means  for 
informing  the  public  of  Federal 
assistance  for  drought  planning  and 
mitigation? 

2.  What  type  of  information  do  you 
need  for  responding  to  the  drought? 

3.  What  needs  do  you  or  your 
organization  presently  have  with  respect 
to  addressing  drought  conditions? 

4.  What  do  you  see  as  the  Federal  role 
with  respect  to  drought  preparedness? 
Drought  response?  Should  Federal 
emergency  assistsmce  be  contingent  on 
advance  preparedness? 

5.  Are  there  any  ways  you  feel  that  the 
Federal  Government  could  better 
coordinate  with  State,  regional,  tribal, 
and  local  governments  in  mitigating  or 
responding  to  droughts? 

6.  What  lessons  have  you  or  your 
organization  learned  from  past  drought 
experiences  that  would  be  beneficial  in 
the  creation  of  a  national  drought 
policy? 

Signed  at  Washington,  D.C,  on  January  31, 
2000. 

George  Arredondo, 

Acting  Administrator,  Farm  Service  Agency. 
[FR  Doc.  00-2445  Filed  1-1-00;  5:03  pm] 

BILUNG  COOE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Environmental  Statements;  Notice  of 
Intent:  Saimon-Challis  National  Forest. 
ID 

AGENCY:  USDA-Forest  Service. 
Intermountain  Region,  Salmon-Challis 
National  Forest. 

action:  Notice  of  Intent  to  extend  the 
comment  period  on  the  Supplemental 
Draft  Environmental  Impact  Statement 
(EIS)  for  the  programmatic  wilderness 
plan. 
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summary:  The  Forest  Service  will 
extend  the  comment  period  for  the 
Supplemental  Draft  Environmental 
Impact  Statement  for  the  Frank 
Church— River  Of  No  Return  Wilderness 
management  plan  for  one  month.  The 
comment  period  was  set  to  expire  on 
February  1,  2000.  The  comment  period 
will  be  extended  to  March  1,  2000.  The 
Notice  of  Intent  to  prepare  a  Draft 
Environmental  Impact  Statement  for 
Frank-Church  River  Of  No  Return 
Wilderness  was  published  in  the 
Federal  Register  December  7, 1994.  The 
Forest  Service  prepared  a  Draft 
Environmental  Impact  Statement  for  the 
Frank-Chiu-ch  River  Of  No  Return 
Wilderness  and  released  it  for  public 
comment  in  January  1998.  Following  a 
lengthy  public  comment  period  the 
Forest  Service  prepared  a  Supplemental 
Draft  Environmental  Impact  Statement. 
The  supplement  was  released  in 
September  1999  with  a  comment  period 
to  end  February  1,  2000.  Because  of 
requests  from  various  interested  parties 
and  individuals  the  Forest  Service  will 
extend  the  conunent  period  until  March 
1,  2000.  Written  comments  will  be  used 
in  developing  the  Final  Environmental 
Impact  Statement  for  the  Frank 
Chiu-ch— River  Of  No  Return  Wilderness 
management  plan. 

Written  comments  concerning  this 
extension  or  the  supplemental  analysis 
described  in  this  Notice  should  be 
received  by  March  1,  2000  to  ensure 
timely  consideration.  Additional  public 
meetings  are  not  planned  at  this  time. 
EFFECTIVE  DATE:  February  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  supplement 
and  the  Frank  Church-River  Of  No 
Return  Wilderness  management  plan 
should  be  directed  to  Ken  Wotring, 
Wilderness  Coordinator,  Salmon-Challis 
National  Forest,  RR  2,  Box  600,  Salmon, 
Idaho  83467,  telephone  208-756-5100. 
SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  is  seeking  information  and 
comments  from  die  Federal,  State,  and 
local  agencies,  as  well  as  individuals 


and  organizations  who  may  be 
interested  in,  or  affected  by,  the 
proposed  action.  The  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  related  to  the 
analysis  and  the  area  being  analyzed. 
Information  received  will  be  uged  in 
preparation  of  the  Final  EIS.  For  the 
most  effective  use,  comments  should  be 
submitted  to  the  USDA-Forest  Service 
by  March  1,  2000.  The  Responsible 
Official  is  George  Matejko,  Forest 
Supervisor,  Salmon-Challis  National 
Forest.  Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  preparing  their  responses. 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  puhljc  inspection. 
Conunents  submitted  anonymously  will 
be  accepted  and  considered,  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  jperson 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
imder  the  FOLA,  confidentiality  may  be 
granted  in  only  limited  circumstances, 
such  as  to  protect  trade  secrets.  The 
Forest  Service  will  inform  the  requester 
of  the  agency's  decision  regarding  the 
request  for  confidentiality,  and  where 
the  request  is  denied,  the  agency  will 
return  the  submission  and  notify  the 
requester  that  the  comments  may  be 
submitted  with  or  without  name  and 
address  within  10  days. 

George  Mateiko, 

Forest  Supervisor. 

[FR  Doc.  00-2317  Filed  2-2-00;  8:45  am] 

BIUJNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  thie  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Indiana 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  DOA. 


ACTION:  Notice  t)f  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NKCS  in  Indiana  for  review 
and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Indiana  to  issue  a  new  conservation 
practice  standard  in  Section  IV  of  the 
FOTG.  The  nev\  standard  is  Land 
Reconstruction  of  Brine  Damaged  Areas 
(Code  773).  This  practice  may  be  used 
in  conservation  systems  that  treat  highly 
erodible  land. 

DATES:  Comments  will  be  received  on  or 
before  March  9.  2000. 
ADDRESSES:  Address  all  requests  and 
comments  to  J.  Chris  Tippie,  Acting 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  6013 
Lakeside  Blvd.,  Indianapohs.  Indiana 
46278.  Copies  of  this  standard  will  be 
made  available  upon  written  request. 
You  may  submil  electronic  requests  and 
comments  to  joe.gasperi@in.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Chris  Tippie,  31 7-290-3200. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  thi  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  iand  and  wetland 
provisions  of  thi^  law,  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Indiana  will  receive  comments 
relative  to  the  proposed  changes. 
Follovmig  that  period,  a  determination 
will  be  made  by  the  NRCS  in  Indiana 
regarding  disposition  of  those  comments 
and  a  final  determination  of  changes 
will  be  made. 

Dated:  January'  18,  2000. 

I.  Chris  Tippie, 

Acting  State  Conservationist.  Indianapolis. 
Indiana. 

[FR  Doc.  00-2344  liled  2-2-00;  8:45  am) 

BILUNQ  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Telephone  Bank,  USDA 

Staff  Briefing  for  the  Board  of 
Directors 

TIME  AND  DATE:  2:00  p.m..  Thursday, 

February  10,  2000. 

place:  Room  5030,  South  Building, 

Department  of  Agriculture,  1400 

Independence  Avenue.  SW, 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED: 

1.  Current  telecommunications 
industry  issues. 
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industry  issues . 

2.  Status  of  F  BO  plaiming  and 
recommendatii  )ns  to  accelerate 


to  replace  lost  share 


privatization  o 

3.  Procedure 
certificates 

4.  Procedure 
certificates. 

5.  Administiiative  issues. 

action:  Board 
TIME  AND  DATE: 


the  agenda  for 
meeting: 

1.  Call  to  order. 

2.  Action  on 
9,  1999, board 

3.  Report  on 
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the  Bank. 

for  issuing  class  C  share 


jf  Directors  Meeting. 

9:00  a.m.,  Friday, 
February  11,  260O. 

place:  Room  104-A.  The  Williamsburg 
Room,  DepartEient  of  Agriculture,  12th 
&  Jefferson  Dri  /e.  SW,  Washington,  DC. 

STATUS:  Open 

MATTERS  TO  BE 


CONSIDERED:  The 


following  matt  ers  have  been  placed  on 


the  Board  of  Directors 


Minutes  of  the  November 
meeting. 

loans  approved  in  the 
first  quarter  ofJFY  2000. 

4.  Review  first  quarter  financial 
statements  for  FY  2000. 

5.  Privatizat  on  Committee  report. 

6.  Discussio  i  of  Privatization 
Committees'  n  (commendations  to: 

(a)  Contract  For  a  financial  advisor  to 
assist  the  Ban!  in  its  preparations  for 
privatization. 

(b)  Transfer  funds  to  be  used  for  the 
financial  advii  or  contract  from  the 
Bank's  Liquid;  iting  Account  at  the  U.S. 
Treasury  to  a  ]  irivate  financial 
institution. 

7.  Consider!  tion  of  resolution  to 
change  the  pre  cedure  for  issuing  class  C 
share  certifica  es. 

8.  Considers  tion  of  resolution  to 
modify  the  pn  tcedure  for  replacing  lost 
share  certifica  ;es. 

9.  Consider!  ition  of  resolution  to 
adopt  a  sched  jle  for  various  actions 
concerning  th ;  November  2000  Board  of 
Directors  elec  ion. 

10.  Conside  ration  of  resolution  to 
appoint  Tellei  s  for  the  November  2000 
Board  of  Dire<  tors  election. 

11.  Conside  ration  of  resolution  to 
approve  Kenn  eth  M.  Ackerman  to  serve 
as  the  Assista  it  Treasurer. 

12.  Adjourrment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Roberta  D.  Purcell,  Assistant  Governor. 
Rural  Telephdrte  Bank.  (202)  720-9554. 

Dated:  januaiy  28.  2000. 
Christopher  M(  Lean, 
Acting  Governc  r,  Rural  Telephone  Bank. 
IFR  Doc.  00-24  51  Filed  2-1-00;  10:30  am) 

BILLING  CODE  34tD-1S-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  2-2000] 

Foreign-Trade  Zone  193-Pinella8 
County,  FL;  Application  For  Foreign- 
Trade  Subzone  Status;  RP  Scherer 
Corporation  (Gelatin  Capsules), 
Pinellas  County,  FL 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Pinellas  County  Board  of 
County  Commissioners,  grantee  of  FTZ 
193,  requesting  special-purpose  subzone 
status  for  the  gelatin  capsule 
manufacturing  facilities  of  RP  Scherer 
Corporation  (RP  Scherer),  a  subsidiary 
of  Cardinal  Health,  Inc.,  located  in  the 
St.  Petersburg/Clearwater  area,  Pinellas 
Coimty,  Florida.  The  application  was 
submitted  pursuant  to  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  January  20,  2000. 

The  RP  Scherer  facilities  (42.1  acres) 
are  located  at  4  sites  in  the  St. 
Petersburg/Clearwater  area  (Pinellas 
County),  Florida:  Site  1  (3  buildings, 
348,093  mfg.  sq.  ft.  on  32.2  acres)" — 
main  manufacturing  plant,  located  at 
2725  Scherer,  St.  Petersburg;  Site  2  (1 
building,  48,400  mfg.  sq.  ft.  on  2.2 
acres,) — manufacturing  plant  #2  (leased 
from  Danielson,  Ltd.),  located  at  11286 
47th  Street  North,  Clearwater;  Site  3  (1 
building,  63,000  mfg.  sq.  ft.  on  3.3 
acres,) — manufacturing  plant  #3  (leased 
from  First  Group,  Inc.),  located  at  11399 
47th  Street  North,  Clearwater,  and  Site 
4  (23,140  sq.  ft.) — warehouse  facility 
(leased  from  Ft.  Lauderdale-Staples, 
L.L.C.),  located  at  10990  US  19, 
Clearwater.  The  facilities  (754 
employees)  are  used  for  the  manufacture 
of  soft  gelatin  capsules  for 
pharmaceutical,  nutritional,  cosmetic, 
and  recreational  products.  RP  Scherer 
encapsulates  the  products  in  gelatin 
capsule  form  and  returns  them  to  client 
companies  for  packaging  and 
distribution.  The  company  purchases 
raw  gelatin  from  abroad.  At  this  time, 
the  company  is  only  requesting  to  use 
zone  procedures  for  the  encapsulation 
of  pharmaceutical  and  nutritional 
products. 

FTZ  procedures  would  enable  the 
company  to  choose  the  lower  duty  rate 
that  applies  to  the  finished 
pharmaceutical  and  nutritional  products 
(HTSUS  headings  3003,  3004,  3006— 
duty-free),  instead  of  the  duty  rate  that 
would  otherwise  apply  to  foreign  gelatin 
(HTSUS  3503.00.55,  duty  rate— 3.8%  + 
2.8c/kg).  The  application  indicates  that 
the  savings  from  zone  procedures  would 


help  improve  the  international 
competitiveness  of  the  RP  Scherer  plant 
and  of  the  U.S.  pharmaceutical  plants 
that  use  this  service. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  fi'om  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  April  3,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  April  18,  2000. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

4008, 14th  and  Permsylvania  Avenue, 

NW.,  Washington,  D.C.  20230 
U.S.  Department  of  Commerce  Export 

Assistance  Center,  1130  Cleveland  St., 

Clearwater,  Florida  34615 

Dated:  January-  20,  2000. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
[PR  Doc.  00-2293  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  SSIO-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Initiation  of  Five- Year 
("Sunset")  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of  Five- Year 
("Sunset")  Review. 

SUMMARY:  In  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  the  Department  of 
Commerce  ("the  Department")  is 
automatically  initiating  a  five-year 
("sunset")  review  of  the  antidumping 
duty  order  listed  below.  The 
International  Trade  Commission  ("the 
Commission")  is  publishing 
concurrently  with  this  notice  its  notice 
of  Institution  of  Five-Year  Reviews 
covering  this  same  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  G.  Skinner,  or  Mark  D.  Young, 
Office  of  Policy,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  at  (202) 


482-1560  or  (202) 482-6397, 
respectively,  or  Vera  Libeau,  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  at  (202)  205-3176. 
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DOC  case  No. 


A-570-836 


SUPPLEMENTARY  INFORMATION: 

Initiation  of  Review 

In  accordance  with  19  CFR  351.218 
(see  Procedures  for  Conducting  Five- 


year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20,  1998)). 
we  are  initiating  a  sunset  review  of  the 
following  antidumping  duty  order: 


ITC  case  No. 


A-718 


Country 


China 


Product 


Glycine. 


Statute  and  Regulations 

Piusuant  to  sections  751(c)  and  752  of 
the  Act,  an  antidumping  ("AD")  or 
countervailing  duty  ("CVD")  order  will 
be  revoked,  or  the  suspended 
investigation  will  be  terminated,  unless 
revocation  or  termination  would  be 
likely  to  lead  to  continuation  or 
reciurence  of  (1)  diunping  or  a 
countervailable  subsidy,  and  (2) 
material  injiuy  to  the  domestic  industry. 

The  Department's  procediu-es  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  the  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders.  63  FR  13516  (March  20.  1998) 
{"Sunset  Regulations").  Guidance  on 
methodological  or  anal5^cal  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
■Orders;  Policy  Bulletin,  63  FR  18871 
(April  16.  1998)  {" Sunset  Policy 
Bulletin"). 

Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 
proceedings,  including  copies  of  the 
Sunset  Regulations  and  Sunset  Policy 
Bulletin,  the  Department's  schedule  of 
sunset  reviews,  case  history  information 
{e.g.,  previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  public  on  the  Department's  sunset 
internet  website  at  the  following 
address:  "http://www.ita.doc.gov/ 
import admin/records/sunset/ ' ' . 

All  submissions  in  the  siinset  review 
must  be  filed  in  accordance  with  the 
Department's  regulations  regarding 
format,  translation,  service,  and 
certification  of  documents.  These  rules 
can  be  found  at  19  CFR  351.303  (1999). 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
updates  to  the  service  list  before  filing 
any  submissions.  The  Department  will 
make  additions  to  and/or  deletions  from 
the  service  list  provided  on  the  sunset 
website  based  on  notifications  from 
parties  and  participation  in  this  review. 


Specifically,  the  Department  will  delete 
from  the  service  Ust  all  parties  that  do 
not  submit  a  substantive  response  to  the 
notice  of  initiation. 

Because  deadlines  in  a  sunset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  parties  to  apply  for 
access  to  proprietary  information  under 
administrative  protective  order  ("APO") 
immediately  following  publication  in 
the  Federal  Register  of  the  notice  of 
initiation  of  the  simset  review.  The 
Department's  regulations  on  submission 
of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietary  information  imder  APO  can 
be  found  at  19  CFR  351.304-306  {see 
Antidumping  and  Countervailing  Duty 
Proceedings:  Administrative  Protective 
Order  Procedures;  Procedures  for 
Imposing  Sanctions  for  Violation  of  a 
Protective  Order,  63  FR  24391  (May  4, 
1998)). 

Information  Required  From  Interested 
Parties 

Domestic  interested  parties  (defined 
in  19  CFR  351.102  (1999))  wishing  to 
participate  in  the  sunset  review  must 
respond  not  later  than  15  days  after  the 
-  date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation  by 
filing  a  notice  of  intent  to  participate. 
The  required  contents  of  the  notice  of 
intent  to  participate  are  set  forth  in  the 
Sunset  Regulations  at  19  CFR 
351.218(d)(l)(ii).  In  accordance  with  the 
Sunset  Regulations,  if  we  do  not  receive 
a  notice  of  intent  to  participate  from  at 
least  one  domestic  interested  party  by 
the  15-day  deadline,  the  Department 
will  automatically  revoke  the  order 
without  further  review. 

If  we  receive  an  order-specific  notice 
of  intent  to  participate  from  a  domestic 
interested  party,  the  Sunset  Regulations 
provide  that  all  parties  wishing  to 
participate  in  the  sunset  review  must 
file  substantive  responses  not  later  than 
30  days  after  the  date  of  publication  in 
the  Federal  Register  of  the  notice  of 
initiation.  The  required  contents  of  a 
substantive  response,  on  an  order- 
specific  basis,  are  set  forth  in  the  Sunset 
Regulations  at  19  CFR  351.218(d)(3). 
Note  that  certain  information 
requirements  differ  for  foreign  and 
domestic  parties.  Also,  note  that  the 


Department's  information  requirements 
are  distinct  from  the  International  Trade 
Commission's  information 
requirements.  Please  consult  the  Sunset 
Regulations  for  information  regarding 
the  Department's  conduct  of  sunset 
reviews. '  Please  consult  the 
Department's  regulations  at  19  CFR  Part 
351  (1999)  for  definitions  of  terms  and 
for  other  general  information  concerning 
antidumping  and  coimtervailing  duty 
proceedings  at  the  Department. 

This  notice  of  initiation  is  being 
pubhshed  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 

Dated:  January  28,  2000. 
Holly  A.  Kuga. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-2422  Filed  2-2-00;  8:45  am] 

BKiJNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-801,  A-42S-«01,  A-475-801,  A-588- 
804.  A-485-801,  A-559-801,  A-401-«01,  A- 
412-801] 

Antifriction  Bearings  (Ottier  Than      - 
Tapered  Roller  Bearings)  and  Parts 
Ttiereof  From  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden, 
and  the  United  Kingdom;  Notice  of 
Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Administrative  Reviews 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  for  preliminary  results  of 
antidumping  duty  administrative 
reviews. 


EFFECTIVE  DATE:  February  3.  2000. 
'FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Rimlinger.  AD/CVD 


'  A  number  of  parties  commented  that  these 
interim-final  regulations  provided  insufficient  time 
for  rebuttals  to  substantive  responses  to  a  notice  of 
initiation  [Sunset  Regulations.  19  CFR 
351.218(d)(4)).  As  provided  in  19  CFR  351.302(b) 
(1999),  the  Department  will  consider  individual 
requests  for  extension  of  that  five-day  deadline 
based  upon  a  showing  of  good  cause. 
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I  mport  Administration, 
Tirade  Administration, 
of  Commerce,  14th 
Con|5titution  Avenue,  N.W. 
IXC.  20230;  telephone: 


Enforcement, 
International 
U.S.  Department 
Street  and 
Washington 
(202)482-447;' 

The  Applicabl ;  Statute 

Unless  othei*wise  indicated,  all 
citations  to  tha  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  dite  of  the  amendments 
made  to  the  T^iff  Act  of  1930  (the  Act) 
r  Round  Agreements  Act. 

36  Limits  for 
suits 


by  the  Urugua 

Extension  of 
Preliminary 

The  Dep 
Department) 
conduct  admi 
antidiunping 


lent  of  Commerce  (the 
iS  received  requests  to 
listrative  reviews  of  the 

^    uty  orders  on  antifriction 

bearings  (othet  than  tapered  roller 
bearings)  and  parts  thereof  (AFBs)  from 
France,  Germaiy,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  and  the  United 
Kingdom.  On  tune  30,  1999,  the 
Department  iiitiated  these 
administrative  reviews  covering  the 
period  May  1, 1998,  through  April  30. 
1999. 

Due  to  the  li  irge  number  of 
respondents  ii  ivolved  in  these  reviews 
and  the  Depar  ment's  resource 
constraints,  it  is  not  practicable  to 
complete  the  i  IFB  reviews  within  the 
time  limits  ma  ndated  by  section 
751(a)(3)(A)  o:  the  Act.  Therefore,  the 
Department  is  extending  the  due  date 
for  the  preliminary  results  to  March  30, 
2000.  The  Dej  artment  intends  to  issue 
the  final  result  of  reviews  120  days 
after  the  publication  of  the  preliminary 
results.  This  extension  of  the  time  limit 
is  in  accordante  with  section 
751(a)(3)(A)  o  the  Act. 

Dated:  Januar,-  27,  2000. 
Laurie  Parkhill 

Acting  Deputy  j  ssistant  Secretary  for  Import 
Administration 
(FR  Doc.  00-22' II  Filed  2-2-00;  8:45  am) 

MLUNO  COOE  35lk-OS-P 


DEPARTMEr^  OF  COMMERCE 

I 

International  ifrade  Administration 


[A-583-008] 


Certain  Circi^ar  Welded  Carbon  Steel 
Pipes  and  Tupes  From  Taiwan; 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 


Impc  rt 


AGENCY 

International 

Department 


Administration, 
Trade  Administration, 
a  f  Commerce. 


ACTION:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 


review. 


summary:  On  December  13, 1999,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  review  of  the  antidumping  duty  order 
on  certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Taiwan  (64  FR 
69488).  These  amended  final  residts 
cover  the  period  August  1, 1987  through 
July  31, 1998,  and  four  manufacturers, 
Yieh  Hsing  Enterprise  Co.  Ltd.  (Yieh 
Hsing)  and  Kao  Hsing  Chang  Iron  & 
Steel  Corporation  (KHC),  Yun  Din  Steel 
Co.  Ltd.  (Yun  Din),  and  Yieh  Loong  Co. 
(Yieh  Loong). 

On  December  15,  1999,  pursuant  to 
section  351.224  of  the  Departments's 
regulations,  Yieh  Hsing  filed  an 
allegation  of  ministerial  errors  in  the 
calculation  of  its  final  margin.  On 
January  10,  2000,  the  petitioners  filed  an 
allegation  of  ministerial  errors  in  the 
calculation  of  the  final  margin  for  KHC. 
The  Department  is  publishing  these 
amended  final  results  to  correct  the 
ministerial  errors  identified  by  Yieh 
Hsing,  and  one  of  those  alleged  by 
petitioners. 

EFFECTIVE  DATE:  February  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Killiam  or  Robert  James,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-3019  or  482-0649, 
respectively. 

APPUCABLE  STATUTE:  Unless  otherwise 
indicated,  all  citations  to  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  are 
references  to  the  provisions  effective 
January  1,  1995,  the  effective  date  of  the 
amendjoients  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations,  codified  at  19  C.F.R.  Part 
351  (1999). 

MINISTERIAL  ERRORS  IN  THE  FINAL  RESULTS 
OF  REVIEW:  In  its  December  15,  1999 
letter,  Yieh  Hsing  alleges  that  the 
Department  intended  to  compare  U.S. 
sales  to  home  market  sales  that  occurred 
in  the  same  month  as,  in  the  three 
months  prior  to,  or  in  the  two  months 
following,  the  U.S.  sale.  Yieh  Hsing 
further  notes  that  where  comparisons  to 
sales  of  identical  merchandise  were  not 
available,  the  Department  intended  to 
make  comparisons  to  sales  of  the  most 
physically  similar  home  market 
merchandise. 


Yieh  Hsing  contends  that  the  final 
results  computer  program  failed  to 
successfully  search  for  sales  in  months 
other  than  the  month  of  the  U.S.  sale, 
and  failed  to  search  for  home  market 
sales  of  non-identical  merchandise.  We 
examined  the  computer  program  and 
agree  with  Yieh  Hsing  that  these 
programming  failures  occurred  and  that 
they  constitute  clerical  error  within  the 
meaning  of  19  CFR  351.244(f). 
Therefore,  for  these  amended  final 
results,  we  have  corrected  the  computer 
program,  and  have  used  all 
contemporaneous  sales  of  identical  or 
similar  merchandise  in  our  calculation 
of  normal  value. 

Petitioners  argue  that  in  its 
calculation  of  the  final  margin  for  KHC, 
the  Department  incorrectly  performed  a 
foreign  exchange  conversion  on  an 
international  freight  expense,  which  had 
already  been  reported  in  U.S.  dollars. 
We  reviewed  the  data  and  agree  that  we 
intended  to  deduct  the  expense  in 
question  from  the  price  without 
converting  the  currency,  and  for  these 
amended  final  results,  we  have  removed 
the  incorrect  conversion  step. 

Petitioners  also  allege  that  the 
Department's  analysis  program  failed  to 
effect  comparisons  of  U.S.  sales  to  home 
market  sales  with  a  "CNS"  grade 
designation.  We  disagree  that  this 
model-matching  methodology  is  a 
ministerial  error.  The  Department 
intended  to  exclude  CNS  grades  and  to 
compare  the  U.S.  merchandise  to  other, 
more  similar  home  market  models.  See 
model  match  program  at  lines  911-918 
(included  in  petitioners'  January  10, 
2000  allegation  at  Exhibit  6). 
Accordingly,  we  have  not  changed  the 
product  compeirison  methodology  for 
these  final  results. 

Non-Responding  Companies 

As  stated  in  prior  notices  concerning 
this  review,  Yim  Din  and  Yieh  Loong 
did  not  respond  to  our  requests  for 
information  and  were  assigned,  as  facts 
available,  the  highest  rate  in  any 
segment  of  this  proceeding;  that  rate 
changed  as  a  result  of  these  amended 
final  results. 

Amended  Final  Results  of  Review 

As  a  result  of  the  correction  of  the 
ministerial  errors  discussed  above,  the 
margins  are: 
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Manufacturer/exporter 

Period 

Margin 
-      (%) 

Yieh  Hsing 

KHC  

Yun  Din  Steel  Co.  Ltd 

Yieh  Loong  Co 

5/1/97-4/30/98  

5/1/97^30/98  

5/1/97-^/30/98 

5/1/97-4/30/98  : 

1.35 
24.80 
24.80 
24.80 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  We  also  will  direct  Customs 
Service  to  collect  cash  deposits  of 
estimated  antidumping  duties  on  all 
appropriate  entries  in  accordance  with 
the  procedures  discussed  in  the  final 
results  of  review  and  as  amended  by 
this  determination.  The  amended 
deposit  requirements  are  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  athninistrative 
review. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(h)  and  777(i)(l)  of  the 
Act,  and  19  CFR  351.224(e). 

Dated:  January  19,  2000. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-2292  Filed  2-2-00;  8:45  am] 
MUJNG  COO€  3510-OS-P 


DEPARTMErfT  OF  COMMERCE 

International  Trade  Administration 
[A-201-504] 

Porcelain-on-Steel  Cookware  From 
Mexico:  Notice  of  Extension  of  Time 
Limit  for  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
United  States  Department  of  Commerce. 
EFFECTIVE  DATE:  February  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  at  (202)  482-4929,  or  David 
Goldberger  at  (202)  482-4136,  Office  of 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.,  20230. 
POSTPONEMENT  OF  FINAL  RESULTS  OF 
ADMINISTRATIVE  REVIEW:  The  Department 
of  Commerce  ("the  Department") 
published  the  preliminary  results  of  the 
twelfth  administrative  review  of  the 
antidumping  duty  order  on  Porcelain- 
on-Steel  Cookware  from  Mexico  on 


November  5, 1999  (64  FR  60417).  The 
current  deadline  for  the  final  results  in 
this  review  is  March  6,  2000.  In 
accordance  with  section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930  ("the  Act"),  as 
amended,  the  Department  finds  that  it  is 
not  practicable  to  complete  this 
administrative  review  within  the 
original  time  frame  due  to  the  complex 
nature  of  certain  issues  in  this  review 
which  require  further  consideration. 
Thus,  the  Department  is  extending  the 
time  limit  for  completion  of  the  final 
results  until  May  3,  2000,  which  is  180 
days  after  the  date  on  which  notice  of 
the  preliminary  results  was  published  in 
the  Federal  Register. 

Dated:  January  27,  2000. 
Susan  Kuhbach, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  00-2416  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-357-604] 

Silicon  Metal  From  Argentina:  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  October  12,  1999,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  silicon  metal  from  Argentina.  We 
preliminarily  determined  that  sales  of 
the  subject  merchandise  were  not  made 
below  normal  value.  This  review  covers 
one  producer/exporter, 
Electrometalurgica  Andina  S.A.I.C. 
("Andina")  and  the  period  September  1, 
1997  through  August  31,  1998. 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  No  comments  were 
received.  Therefore,  we  have  made  no 
changes  for  the  final  results.  We  have 
determined  that  Andina  has  not  made 
sales  below  normal  value  during  the 


period  of  review.  Accordingly,  we  will 
instruct  the  U.S.  Customs  Service  not  to 
assess  antidumping  duties  on  entries 
subject  to  this  review. 
EFFECTIVE  DATE:  February  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  M.  Kramer  or  Linda  Ludwig, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-0405  or  482-3833, 
respectively. 

APPLICABLE  STATUTE  AND  REGULATIONS: 
Unless  othenvise  indicated,  all  citations 
to  the  Trade  and  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  of  1994  (URAA).  In 
addition,  unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  19  CFR  Part  351 
(1998). 

SUPPLEMENTARY  INFORMATION! 
Background 

On  September  26,  1991,  the 
Department  published  an  antidumping 
duty  order  on  silicon  metal  from 
Argentina  (56  FR  48779),  which  was 
amended  on  July  10, 1995,  pursuant  to 
court  remand  (60  FR  35551).  The 
Department  published  a  notice  of 
"Opportunity  To  Request 
Administrative  Review"  of  the 
antidumping  duty  order  for  the  1997/ 
1998  review  period  on  September  11, 
1998  (63  FR  49543).  On  September  30, 
1998,  the  respondent, 
Electrometalurgica  Andina  S.A.I.C. 
("Andina")  filed  a  request  for  review. 
We  published  a  notice  of  initiation  of 
this  review  on  October  29,  1998  (63  FR 
58009).  This  review  covers  the  period  of 
September  li.l997  through  August  31, 
1998.  On  October  30,  1998,  the 
Department  sent  an  antidumping 
questionnaire  to  Andina.  The 
Department  received  questionnaire 
responses  in  November  and  December 
1998,  and  responses  to  the  Department's 
supplemental  questionnaires  in  January 
and  February  1999. 

Due  to  the  complexity  of  issues 
involved  in  this  case,  the  Department 
extended  the  time  limit  for  completion 
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of  the  preUmini  iry  results  until 
September  30,    999,  in  accordance  with 
section  751{a)(;  )(A)  of  the  Act.  On 
October  12.  19?  9,  the  preliminary 
results  were  published.  See  64  FR 
55249.  The  Department  has  now 
completed  this  review  in  accordance 
with  section  75 1(a)  of  the  Act.  We  made 
no  changes  in  tj  le  calculation 
methodology  fr  )m  the  preliminary 
results. 

Scope  of  the  R^ew 

The  productiovered  by  this  review  is 
silicon  metal.  Ijuring  the  less-than-fair- 
value  (LTFV)  investigation,  silicon 
metal  was  described  as  containing  at 
least  96.00  percent,  but  less  than  99.99 
percent,  siliconiby  weight.  In  response 
to  a  request  by  the  petitioners  for 
clarihcation  of  the  scope  of  the 
antidumping  duty  order  on  silicon 
metal  from  the  People's  Republic  of 
China,  the  Department  determined  that 
material  with  a  higher  aluminum 
content  containing  between  89  and  96 
percent  silicon  py  weight  is  the  same 
class  or  kind  of  inerchandise  as  silicon 
metal  described  in  the  LTFV 
investigation.  S  je  Final  Scope  Rulings — 


Antidumping  Duty  Orders  on  Silicon 
Metal  From  the  People's  Republic  of 
China,  Brazil  and  Argentina  {February  3, 
1993).  Therefore,  such  material  is 
within  the  scope  of  the  orders  on  silicon 
metal  from  the  PRC,  Brazil  and 
Argentina.  Silicon  metal  is  currently 
provided  for  under  subheadings 
2804.69.10  and  2804.69.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  and 
is  commonly  referred  to  as  a  metal. 
Semiconductor-grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  of  silicon  and  provided 
for  in  subheading  2804.61.00  of  the 
HTS)  is  not  subject  to  this  review.  These 
HTS  subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes.  Oiu"  written  description  of  the 
scope  of  the  proceeding  is  dispositive. 

Verification 

As  provided  in  section  782(i)(3)  of  the 
Act,  we  verified  sales  and  cost 
information  provided  by  Andina  at  its 
headquarters  in  Buenos  Aires  and  at  its 
plant  in  San  Juan,  Argentina  from  May 
17  through  28,  1999,  using  standard 
verification  procedures,  including 
inspection  of  the  manufacturing 


facilities,  examination  of  relevant  sales 
and  financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  As  a  result  of  oiu- 
findings  at  verification,  we  adjusted  the 
costs  of  wood  chips  and  electricity.  See 
"Verification  of  Cost  at 
Electrometalurgica  Andina  S.A.I.C,  San 
Juan  and  Buenos  Aires,  Argentina,  May 
17-21, 1999,"  dated  August  6, 1999, 
"Verification  of  Sales  at 
Electrometalurgica  Andina  S.A.I.C,  San 
Juan  and  Buenos  Aires,  Argentina,  May 
24-28,  1999,"  dated  August  6,  1999,  and 
"Analysis  of  Electrometalurgica  Andina 
S.A.I.C.  for  the  Preliminary  Results  of 
the  Administrative  Review  of  Silicon 
Metal  from  Argentina  for  the  Period 
September  1,  1997  through  August  31, 
1998,"  dated  September  10,  1999,  on 
file  in  the  Central  Records  Unit,  Room 
B-099  of  the  Department. 

Final  Results  of  the  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margin 
exists  for  the  period  September  1, 1997 
through  August  31,  1998: 


Manufacturer/exporter 


Period 


Margin 
(percent) 


ElectroonetalurgJCc  Andina  S.A.I.C 


9/1/97-8/31/98 


0.00 


In  accordance  with  19  CFR 
351.106(c)(2),  tltc  Department  will 
instruct  the  Cus  toms  Service  to 
liquidate  withont  regard  to  antidumping 
duties  all  enthe^  of  the  subject 
merchandise  during  the  POR  for  which 
the  importer-specific  assessment  rate  is 
zero  or  de  minh  nis  (i.e.,  less  than  0.50 
percent). 

Further,  the  f(  tUowing  deposit 
requirements  sh  all  be  effective  for  all 
shipments  of  thi !  subject  merchandise 
from  Argentina  hat  are  entered,  or 
withdrawn  froni  warehouse,  for 
consimiption  oi)  or  after  the  publication 
date  of  the  final  I  results  of  this 
administrative  neview,  as  provided  for 
by  section  751(^)(1)  of  the  Act:  (1)  The 
cash  deposit  ratp  for  Andina  will  be  the 
rate  estabhshed  above  in  the  "Final 
Results  of  Review"  section;  (2)  for 
previously  invei  itigated  companies  not 
hsted  above,  th(  cash  deposit  rate  will 
continue  to  be  i  le  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  t^e  original  investigation, 
but  the  manufac  turer  is,  the  cash 
deposit  rate  wil  be  the  rate  established 
for  the  most  reci  (nt  period  for  the 
manufacturer  ol  the  merchandise;  and 
(4)  the  cash  dep  jsit  rate  for  all  other 


manufact\u«rs  or  exporters  of  this 
merchandise  will  continue  to  be  17.87 
percent,  the  all  others  rate  established  in 
the  amended  final  determination  of  the 
LTFV  investigation.  See  Notice  of 
Amendment  to  Final  Determination  and 
Antidumping  Duty  Order:  Silicon  Metal 
From  Argentina.  60  FR  35551  (July  10, 
1995).  The  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(fl  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidiunping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 


notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulation 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act  and  19 
CFR  351.221. 

Dated:  January'  24,  2000. 

Robert  S.  LaRussa. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-2417  Filed  2-2-00;  8:45  am] 
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action:  Notice  of  final  results  of 
expedited  sunset  review:  Sparklers  from 
the  People's  Republic  of  China. 

SUMMARY:  On  July  1.  1999,  the 
Department  of  Conunerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidiunping  duty  order  on 
sparklers  from  the  People's  Republic  of 
China  (64  PR  35588)  pTirsuant  to  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act").  On  the  basis  of  a 
notice  of  intent  to  participate  and 
adequate  substantive  response  filed  on 
behalf  of  a  domestic  interested  party, 
and  inadequate  response  (in  this  case, 
no  response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  sunset  review.  As 
a  result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
duty  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  diunping 
at  the  levels  indicated  in  the  Final 
Results  of  Review  section  of  this  notice. 
EFFECTIVE  DATE:  February  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  St.  &  Constitution  Ave., 
NW,  Washington,  D.C.  20230;  telephone 
(202)  482-5050  or  (202)  482-1560, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Statute  and  Regulations 

This  review  was  conducted  piu-suant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procediu-es  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  ["Sunset 
Regulations"]  and  in  19  CFR  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin.  63  FR  18871  '  . 
(April  16,  1998)  [" Sunset  Policy 
Bulletin"]. 

Scope 

The  products  covered  by  this  order 
are  sparklers  from  the  People's  Republic 
of  China  ("PRC").  Sparklers  are 
fireworks  each  comprising  a  cut-to- 
length  wire,  one  end  of  which  is  coated 
with  a  chemical  mix  that  emits  bright 
sparks  while  burning.  Sparklers  are 
cvurently  classified  under  Harmonized 


Tariff  Schedule  ("HTS")  of  the  United 
States  subheading  3604.10.00.  The  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes.  The  written 
description  remains  dispositive. 

The  Department  determined  that  Fritz 
Companies,  Inc.'s  14  inch  Morning 
Glory's  are  outside  the  scope  of  the 
order.  See  Notice  of  Scope  Rulings,  60 
FR  36782  (July  18, 1995). 

History  of  the  Order 

On  May  6,  1991,  the  Department 
issued  a  final  determination  of  sales  at 
less  than  fair  value  on  imports  of 
sparklers  from  the  PRC  (56  FR  20588). 
In  the  final  determination  of  sales  at  less 
than  fafr  value  the  Department  assigned 
the  following  dumping  margins: 
Gaungxi  Native  Produce  Import  & 
Export  Corporation  ("Gaungxi") — 1.64 
percent,  Himan  Provincial  F&F  Import  & 
Export  (Holding)  Corporation 
("Himan") — 93.54  percent,  and  Jiangxi 
Native  Produce  Import  &  Export 
Corporation  ("Jiangxi") — 65.78  percent, 
and  "all  others"— 75.88  percent,  the 
antidumping  duty  order  on  the  subject 
merchandise  was  published  in  the 
Federal  Register  (56  FR  27946)  on  June 
18,  1991.  On  July  29,  1993,  the 
Department  published  the  amendment 
to  the  final  determination  of  sales  at  less 
than  fair  value  and  antidumping  duty 
order  in  accordance  with  decision  upon 
remand,  in  which  the  Department 
adjusted  the  margins  for  Guangxi — 
41.75  percent,  Jiangxi — 93.54  percent, 
and  all  others— 93.54  percent  (58  FR 
40624). 

There  have  been  three  administrative 
reviews  of  this  order  ^  and  no 
investigations  of  duty  absorption.  The 
antidumping  duty  order  remains  in 
effect  for  all  producers  ^nd  exporters  of 
sparklers  from  the  PRC. 

Background 

On  July  1, 1999.  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  sparklers 
from  the  PRC  pursuant  to  section  751(c) 
of  the  Act  (64  FR  35588).  On  July  13. 
1999  we  received  a  Notice  of  Intent  to 
Participate  on  behalf  of  Diamond 
Sparklers  Company  ("Diamond")  within 
the  deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  We  received  a  complete 
substantive  response  from  Diamond  on 
July  30,  1999,  within  the  deadline 


'  See  Sparklers  from  the  People's  Republic  of 
China:  Final  Resuhs  of  Antidumping  Duty 
Administrative  Review.  60  FR  16605  (March  31. 
1995).  Sparklers  from  the  People's  Republic  of 
China:  Final  Results  of  Antidumping  Duty 
.Administrative  Revievt',  60  FR  54335  (October  23. 
1995).  and  Sparklers  from  the  People's  Republic  of 
China:  Final  Results  of  Antidumping  Duty- 
Administrative  Review.  61  FR  39630  ((uly  30.  1996). 


specified  in  section  351.218(d)(3)(i)  of 
the  Sunset  Regulations.  Diamond 
claimed  interested  party  status  under 
section  771(9)(C)  of  the  Act  as  a  U.S. 
producer  of  a  domestic  like  product. 
Diamond  was  a  petitioner  in  the  original 
investigation.  We  did  not  receive  any 
response  from  respondent  interested 
parties  in  this  review.  As  a  result,  and 
in  accordance  with  our  regulations  (19 
CFR  §  351.218(e)(l)(ii)(C)(2))  we 
determined  to  conduct  an  expedited 
sunset  review  of  this  order. 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.  an  order 
in  effect  on  January  1,  1995).  Therefore, 
on  November  16,  1999,  the  Department 
determined  that  the  sunset  review  of  the 
antidumping  duty  order  on  sparklers 
from  the  PRC  is  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  this  review  until  not  later  than 
January  27,  2000,  in  accordance  with 
section  751(c)(5)(B)  of  the  Act  (see  64 
FR  62167). 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)(1)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order.  Pursuant  to 
section  752(c)(3)  of  the  Act,  the 
Department  shall  provide  to  the 
International  Trade  Commission  ("the 
Commission")  the  magnitude  of  the 
margin  of  dumping  likely  to  prevail  if 
me  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
Diamond's  comments  with  respect  to 
the  continuation  or  recurrence  of 
dumping  and  the  magnitude  of  the 
margin  are  addressed  within  the  , 
respective  sections  below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  histor>'  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
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H.R.  Doc.  No.  103-316.  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.  1  (1994).  anid  the  Senate  Report,  S. 
Rep.  No.  103-dl2  (1994),  the 
Department  isaued  its  Sunset  Policy 
Bulletin  provid  ing  guidance  on 
methodologica  and  analytical  issues, 
including  the  b  asis  for  likelihood 
determinations .  The  Department 
clarified  that  di  rterminations  of 
likelihood  will  be  made  on  an  order- 
wide  basis.  See  section  II.A.2  of  the 
Sunset  Policy  I  ulletin  (April  16,  1998 
(63  FR  18871).  i\dditionally.  the 
Department  nonnally  will  determine 
that  revocation  of  an  antidumping  order 
is  likely  to  lead  to  continuation  or 
recurrence  of  dymping  where  (a) 
dumping  contiiiued  at  any  level  above 
de  minimis  afte  r  the  issuance  of  the 
order,  (b)  impoi  ts  of  the  subject 
merchandise  a  ased  after  the  issuance  of 
the  order,  or  (c]  dumping  was 
eliminated  aftei  ■  the  issuance  of  the 
order  and  impc  rt  volumes  for  the 
subject  mercha  idise  declined 
significantly  (see  section  I1.A.3  of  the 
Sunset  Policy  E  ulletin). 

In  addition  tc  i  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c){'  )(B)  of  the  Act  provides 
that  the  Depart  nent  shall  determine  that 
revocation  of  ai  i  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  when  a  respondent  interested 
party  waives  it;  participation  in  the 
sunset  review,  n  the  instant  review,  the 
Department  die  not  receive  a  response 
from  any  respoi  ident  interested  party. 
Pursuant  to  sec  ion  351.218(d)(2)(iii)  of 
the  Sunset  Regi  lotions,  this  constitutes 
a  waiver  of  participation. 

With  respect  to  whether  dumping 
continued  at  an  y  level  above  de  minimis 
after  the  issuam  :e  of  the  order.  Diamond 
argues  that  ovei  the  history  of  this  order 
the  Department  has  imposed  a  93.54 
percent  dumping  margin  on  all 
sparklers  from  1  he  PRC.  Dumping 
continued  after  the  issuance  of  the 
order,  and  cont  nues  to  the  present  day. 
Diamond  therel  3re  argues  that  under  the 
Department's  o'vn  standard,  this  order 
cannot  be  revoi  ed.  Citing  to  the 
Department's  S  tnset  Policy  Bulletin, 
Diamond  maint  iins  that  if  companies 
continue  to  dui  ip  with  the  discipline  of 
an  order  in  plac  e,  it  is  reasonable  to 
assume  that  dui  nping  would  continue  if 
the  discipline  vere  removed. 

With  respect  :o  import  volumes  of  the 
subject  merchajidise,  Diamond  states 
that  sparklers  ei  iter  the  U.S.  imder  a 
single  tariff  cod  3  with  other  fireworks 
and,  therefore, !  tatistical  data  on 
sparklers  alone  is  not  available. 
However,  Diam  5nd  provided  data  from 
the  rrC's  final  c  etermination  (based  on 
questionnaire  n  isponses)  that  illustrate  a 


substantial  increase  of  imports  prior  to 
the  antidumping  duty  order.  See 
Diamond's  July  30,  1999.  Substantive 
Response  at  5. 

Finally.  Diamond  concludes  that 
because  a  dumping  margin  of  93.54 
percent  continues  to  exist,  import 
volumes  are  increasing,  and  exporters 
and  producers  of  the  subject 
merchandise  continue  to  undersell  the 
subject  merchandise  in  the  United 
States,  the  Department  should 
determine  that  there  is  likelihood  of  the 
continuation  of  dumping  of  sparklers 
from  the  PRC  if  the  order  were  revoked. 
See  Diamond's  July  30,  1999, 
Substantive  Response  at  5). 

As  discussed  in  section  n.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64, 
existence  of  dumping  margins  after  the 
order  is  issued  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  If  companies  continue  to 
dump  with  the  discipline  of  an  order  in 
place,  the  Department  may  reasonably 
infer  that  dumping  would  continue  if 
the  discipline  of  the  order  were  revoked. 
After  examining  published  findings 
with  respect  to  the  weighted-average 
dumping  margins  in  previous 
administrative  reviews, ^  we  determined 
that  Chinese  manufacturers/exporters 
continued  to  dump  the  subject 
merchandise  after  the  issuance  of  the 
order. 

Based  on  information  available  ft'om 
Customs  in  its  annual  reports  to 
Congress  on  the  administration  of  the 
antidumping  and  countervailing  duty 
statutes  (available  on  the  Department's 
sunset  web  site)  annual  import  values 
have  fluctuated  between  fiscal  years 
1993  and  1998. 

We  agree  with  Diamond  that  dumping 
above  de  minimis  rates  continued  to 
exist  in  this  case.  Given  that  dumping 
above  de  minimis  continued, 
respondent  interested  parties  waived 
their  right  to  participate  in  the  instant 
review,  and  absent  argument  and 
evidence  to  the  contrary,  the 
Department  determines  that  dumping 
would  likely  continue  or  recur  if  the 
order  on  sparklers  from  the  PRC  were 
revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that,  consistent  with 
the  SAA  and  House  Report,  the 
Department  will  provide  to  the 
Commission  the  company-specific 
margin  from  the  investigation  because 
that  is  the  only  calculated  rate  that 


^  See  Footnote  1.  In  each  administrative  reviews 
the  Department  found  dumping  margins  of  93.54 
percent. 


reflects  the  behavior  of  exporters 
without  the  discipline  of  an  order. 
Further,  for  companies  not  specifically 
investigated,  or  for  companies  that  did 
not  begin  shipping  until  after  the  order 
was  issued,  the  Department  normally 
will  provide  a  margin  based  on  the  "all 
others"  rate  from  the  investigation.  [See 
section  II.B.l  of  tlie  Sunset  Policy 
Bulletin.)  Exceptions  to  this  policy 
include  the  use  of  a  more  recently 
calculated  margin,  where  appropriate, 
and  consideration  of  duty  absorption 
determinations.  [See  sections  n.B.2  and 
3  of  the  Sunset  Policy  Bulletin.) 

With  respect  to  the  magnitude  of  the 
margin  likely  to  prevail  if  the  order  were 
revoked.  Diamond  urges  the  Department 
to  reject  the  margins  from  the  original 
investigation,  and  to  select  instead  93.54 
percent  the  dumping  margin  from  the 
administrative  reviews.  Diamond  bases 
its  argument  on  the  respondents'  failure 
to  either  request  or  participate  in 
administrative  reviews  since  the 
issuance  of  the  order. 

As  noted  above,  consistent  with  the 
SAA  and  House  Report,  the  Department 
normally  will  provide  to  the 
Commission  the  company-specific 
margin  from  the  investigation  because 
that  is  the  only  calculated  rate  that 
reflects  the  behavior  of  exporters 
without  the  discipline  of  an  order. 
Further,  we  stated  in  the  Sunset  Policy 
Bulletin  that  where  a  company  chooses 
to  increase  dumping  in  order  to 
maintain  or  increase  meirket  share,  an 
increasing  margin  may  be  more 
representative  of  a  company's  behavior 
in  the  absence  of  the  order.  In  this  case, 
however.  Diamond  has  merely  asserted 
that  a  more  recent  rate  is  appropriate 
based  on  respondents  failure  to  request 
or  participate  in  an  administrative 
review.  Therefore,  we  disagree  with 
Diamond  on  selecting  93.54  percent  for 
all  producers  and  exporters  as  the 
margin  likely  to  continue  if  the  order  is 
revoked. 

Rather,  consistent  with  the  Sunset 
Policy  Bulletin  we  find  that  the  margins 
from  the  original  investigation  are 
probative  of  the  behavior  of  exporters  of 
sparklers  without  the  discipline  of  the 
order  and  we  will  report  to  the 
Commission  the  margins  contained  in 
the  Final  Results  of  Review  section  of 
this  notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  order  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
diunping  at  the  levels  indicated  below. 
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Manufacturer/exporter 

Margin 
(percent) 

Gaungxi  Native  Produce  Import 

&  Export  Corporation,  Behai 

Fireworks  and  Firecrackers 

Branch 

41.75 

Hunan  Provincial  Firecrackers 

&  Fireworks  Import  &  Export 

(Holding)  Corporation 

93.54 

Jiangxi  Native  Produce  Import 

&  Export  Corporation 

Guangzhou  Fireworks  Com- 

pany   

93.54 

All  others 

93.54 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  M'O  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("siuiset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  January  27,  2000. 
Holly  Kuga, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-2294  Filed  2-2-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-808] 

Final  Results  of  Expedited  Sunset 
Review:  Stainless  Steel  Wire  Rods 
From  India 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  final  results  of 
expedited  simset  review:  Stainless  steel 
wire  rods  fi-om  India. 

SUMMARY:  On  July  1,  1999,  the 
Department  of  Commerce  (the 
"Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 
stainless  steel  wire  rods  from  India  (64 
FR  35588)  pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
"Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  adequate  substantive 
response  filed  on  behalf  of  domestic 
interested  parties  and  inadequate 
response  (in  this  case,  no  response)  fi'om 
respondent  interested  parties,  the 


Department  determined  to  conduct  an 
expedited  sunset  review.  As  a  result  of 
this  review,  the  Department  finds  that 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Result  of  Review  section  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Eun 

W.  Cho  or  Melissa  G.  Skinner,  Office  of 
Policy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-1698  or  (202) 482-1560. 
respectively. 

EFFECTIVE  DATE:  February  3,  2000. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  ("Sunset 
Reflations")  and  in  19  CFR  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

Imports  covered  by  this  order  are 
shipments  of  stainless  steel  wire  rods 
("SSWR")  fi-om  India.  SSWR  are 
products  which  are  hot-rolled  or  hot- 
rolled  annealed  and/or  pickled  rounds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils.  SSWR  are  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromixmi,  with  or  without 
other  elements.  These  products  are  only 
manufactured  by  hot-rolling  and  are 
normally  sold  in  coiled  form,  and  are  of 
solid  cross-section.  The  majority  of 
SSWR  sold  in  the  United  States  are 
round  in  cross-section  shape,  annealed 
and  pickled.  The  most  common  size  is 
5.5  millimeters  in  diameter.  The  SSWR 
subject  to  this  review  are  currently 
classifiable  under  subheadings  . 
7221.00.0005,  7221.00.0015, 
7221.00.0020,  7221.00.0030, 
7221.00.0040.  7221.00.0045, 
7221.00.0060,  7221.00.0075,  and 
7221.00.0080  of  the  Harmonized  Tariff 


Schedule  of  the  United  States 
("HTSUS"). 

The  HTSUS  item  numbers  are 
provided  for  convenience  and  customs 
purposes  only.  The  written  product 
description  of  the  scope  of  this  order 
remains  dispositive. 

History  of  the  Order 

The  antidumping  duty  order  on 
SSWR  from  India  was  published  in  the 
Federal  Register  on  December  1,  1993 
(58  FR  63335).  In  that  order,  the 
Department  determined  that  the 
weighted-average  dumping  margins  for 
Mukand  Ltd.("Mukana"),  Sunstar 
Metals  Ltd.  ("Sunstar"),  Grand  Foundry, 
Ltd.  ("Grand  Foundry"),  and  all  others 
were  48.80  percent.'  Since  that  time,  the 
Department  has  completed' one 
administrative  review  and  two  new 
shipper  reviews.^  We  note  that  the 
Department  has  not  conducted  any 
duty-absorption  investigation  with 
respect  to  the  subject  merchandise.  The 
order  remains  in  effect  for  all 
manufacturers  and  exporters  of  the 
subject  merchandise. 

Background 

On  July  1,  1999,  t^e  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  SSWR  &x)m 
India  (64  FR  35588)  pursuant  to  section 
751(c)  of  the  Act.  The  Department 
received  a  joint  Notice  of  Intent  to 
Participate  on  behalf  of  AL  Tech 
Specialty  Steel  Corp.,  Carpenter 
Technologj'  Corp.,  Republic  Engineered 
Steels,  Inc..  Talley  Metals  Technology, 
Inc.,  and  the  United  Steel  workers  of 
America,  AFL-CIO/CLC  (hereinafter 
referred  to  as  "domestic  interested 
parties")  on  July  16,  1999,  within  the 
deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  In  their  Notice  of  Intent  to 
Participate,  the  domestic  interested 
parties  note  that  they  are  not  related  to 
foreign  producers/exporters  or  to 
domestic  importers  of  the  subject 
merchandise,  nor  are  they  importers  of" 
the  subject  merchandise  within  the 
meaning  of  section  771(4)(B)  of  the  Act. 

We  received  a  complete  substantive 
response  from  the  domestic  interested 
parties  on  August  2,  1999,  within  the 
30-day  deadline  specified  in  section 
351.218(d)(3)(i)  of  the  Sunset 
Regulations.  The  domestic  interested 


•  See  Antidumping  Duty  Order:  Certain  Stainless 
Steel  Wire  Rods  from  India.  58  FR  63335  (December 
1.  1993). 

^  See  Certain  Stainless  Steel  Wire  Rod  From 
India;  Final  Results  of  New  Shipper  Antidumping 
Duty  Administrative  Review.  62  FR  38976  (July  21. 
1997);  and  Certain  Stainless  Steel  Wire  Rod  from 
India:  Final  Results  of  Antidumping  Duty 
Administrative  and  New  Shipper  Reviews,  64  FR 
856  ()anuar>'  6.  1999). 
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parties  claim  :  oterested  party  status 
under  sectioni  771{9)(C)  and  771(9)(D) 
of  the  Act  as  p  roducers/manufactiu^rs 
of  a  domestic  ike  product  and  as  a 
union  represei  iting  workers  engaged  in 
the  productioi  i  of  the  like  product  in  the 
United  States,  respectively.  The 
domestic  inteiested  parties  note  that 
each  of  the  do  nestic  interested  parties 
has  been  invol  ved  in  these  proceedings 
since  the  invei  itigation  and  that,  as  a 
group,  they  ans  willing  to  participate 
fully  in  the  in!  tant  review. 

We  did  not  i  eceive  a  substantive 
response  from  any  respondent 
interested  part  y  to  this  proceeding. 
Consequently, ipursuant  to  section 
351.218(e)(l)(ii)(C)  of  the  Sunset 
Regulations,  we  determined  to  conduct 
an  expedited.  1 20-day,  review  of  this 
order. 

In  accordant  :e  with  section 


751(c)(5)(C)(v) 


of  the  Act,  the 


Department  may  treat  a  review  as 


extraordinarily 


complicated  if  it  is  a 


review  of  a  tra  isition  order  (i.e.,  an 
order  in  effect  on  January  1,  1995). 
Therefore,  on  November  16,  1999,  the 
Department  de  fermined  that  the  sunset 
review  of  the  a  utidumping  duty  order 
on  SSWR  from  India  is  extraordinarily 
complicated  aiid  extended  the  time 
limit  for  comp  etion  of  the  final  results 
of  this  review  i  mtil  not  later  than 
January  27,  20i  iO,  in  accordance  with 
section  751(c)(  j)(B)  of  the  Act.^ 

Determination 

In  accordanc  B  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  ( letermine  whether 
revocation  of  t]  le  antidumping  order 
would  be  likel; '  to  lead  to  continuation 
or  recurrence  c  f  dumping.  Section 
752(c)  of  the  A  ::t  provides  that,  in 
making  this  de  ermination,  the 
Department  shi  dl  consider  the  weighted- 
average  dvunpi  ig  margins  determined  in 
the  investigatic  n  and  subsequent 
reviews  and  thp  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidum  jing  order,  and  shall 
provide  to  the  ntemational  Trade 
Commission  ("the  Commission")  the 
magnitude  of  tl  le  margin  of  dumping 
likely  to  prevai  I  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  cor  tinuation  or  recurrence 
of  dimiping  an(  1  the  magnitude  of  the 
margin  are  disc  ussed  below.  In  addition, 
the  comments  ( )f  the  domestic  interested 
parties,  with  respect  to  continuation  or 
recurrence  of  dumping  and  the 


'  See  Extension  c 
Five- Year  Reviews 
1999). 


Time  Limit  for  Final  Results  of 
64  FR  62167  (November  16, 


magnitude  of  the  margin,  are  addressed 
within  the  respective  sections  below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826. 
pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II.A.2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  reciurence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  n.A.3). 

In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
simset  review.  In  the  instant  review,  the 
Department  did  not  receive  a  response 
from  any  respondent  interested  party. 
Pursuant  to  section  351.218(d)(2)(iii)  of 
the  Sunset  Regulations^  this  constitutes 
a  waiver  of  participation. 

The  domestic  interested  parties  argue 
that  the  sales  of  the  subject  merchandise 
at  less-than-fair  value  would  continue  or 
resume  if  the  antidumping  order  on 
SSWR  from  India  is  revoked.  In  support 
of  their  argument,  the  domestic 
interested  parties  compare  the  import 
volumes  of  the  subject  merchandise  for 
the  period  before  and  the  period  after 
the  issuance  of  the  order.  The  domestic 
interested  parties  note  that  the  import 
volumes  of  the  subject  merchandise 
declined  substantially  after  the 
discipline  of  the  order  was  put  into 
effect.  Specifically,  the  domestic 
interested  parties  indicate  that,  during- 
the  three-year  period  (1990-1992)  prior 
to  the  initiation  of  the  investigation,  the 
average  import  volume  of  the  subject 


merchandise  was  4.12  million  pounds 
annually;  whereas,  during  the  three-year 
period  (1994-1996)  following  the 
imposition  of  the  order,  the  average 
annual  import  volume  of  the  subject 
merchandise  declined  to  49,259 
pounds — a  98.8  percent  decline.  (See 
August  2,  1999,  substantive  response  of 
the  domestic  interested  parties  at  14-17 
and  20-21.) 

Although  the  domestic  interested 
parties  acknowledge  that  the 
Department  determined  that,  in  its  new 
shipper  review,  Isibars,  Viraj,  and 
Panchmahal,  and,  in  its  administrative 
review,  Mukand  was  not  dumping 
during  the  respective  review  period,* 
the  domestic  interested  parties  urge  that 
the  Department  should  consider  those 
zero  duimping  margins  in  conjimction 
with  the  fact  that  imports  of  the  subject 
merchandise  declined  substantially 
since  the  issuance  of  the  order.  Id. 

In  conclusion,  the  domestic  interested 
parties  contend  that,  since  Indian 
manufacturers/exporters  have  not  been 
able  to  export  SSWR  to  the  Unites  States 
with  the  discipline  of  the  order  in  place, 
the  Department  should  determine  that 
Indian  manufacturers/exporters  cannot 
sell  the  subject  merchandise  without 
dumping;  i.e.,  dumping  of  the  subject 
merchandise  would  be  likely  to  resume 
or  continue  were  the  order  revoked.  Id. 

The  domestic  interested  parties' 
argument  concerning  the  import 
volumes  of  the  subject  merchandise  is 
supported  by  the  data  in  the 
Commission's  Interactive  Tariff  and 
Trade  Data  Web.  In  the  year  preceding 
the  initiation  of  the  investigation,  1992, 
the  import  volume  of  the  subject 
merchandise  was  3,941  metric  tons.  In 
the  year  following  the  order.  1994,  the 
import  volume  fell  to  19  metric  tons — 
a  decline  of  more  than  99  percent.  From 
1994  to  1998,  the  average  import 
volume  of  the  subject  merchandise  was 
about  64  metric  tons,  which  is  less  than 
1  percent  of  the  pre-order  volume. 
Therefore,  we  determine  that  import  of 
the  subject  merchandise  declined 
substantially  after  the  issuance  of  the 
order. 

As  indicated  in  section  n.A.3  of  the 
Sunset  Policy  Bulletin  reflecting  the 
SAA  at  889-890^  Senate  Report  at  52. 
and  the  House  Report  at  63-64.  the 
Department  considers  whether  dumping 
continued  at  any  level  above  de  minimis 


*  See  footnote  2.  supra.  The  Department 
determined  in  its  new  shipper  reviews  that  Isibars 
Limited  ("Isibars"),  Viraj  Group  ("Viraj"),  and 
Panchmahal  Steel  Ltd.  ("Panchmahal")  have  not 
sold  the  subject  merchandise  at  less  than  normal 
value  during  the  respective  relevant  period  of 
review.  Also,  the  Department  determined  in  its  lone 
administrative  review  that  Mukand,  Ltd. 
("Mukand")  did  not  dump  during  the  review  period 
(1996-1997). 
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after  the  issuance  of  the  order.  If 
companies  continue  dumping  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
dumping  would  continue  were  the 
discipline  removed.  Additionally,  if 
dumping  was  eliminated  and  import 
volumes  declined  significantly,  the 
Department  normally  will  determine 
that  dumping  is  likely  to  continue  or 
recur.  AlUiough  the  cash  deposit  rate  for 
Viraj,  Panchmahal,  and  Mukand  is 
currently  zero,  the  cash  deposit  rates  for 
all  other  producers/exporters  is  above 
de  minimis.  Fiulher,  the  volume  of 
imports  has  declined  significantly  since 
the  issuance  of  the  order. 

hi  conclusion,  inasmuch  as  import 
volumes  of  the  subject  merchandise 
have  declined  significantly  after  the 
issuance  of  the  order,  cash  deposit  rate 
remains  at  a  level  above  de  minimis  for 
some  exporters,  and  the  respondent 
interested  parties  waived  their  right  to 
participate  in  this  review,  we  determine 
that  revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recxurence  of  diunping. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Conunission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  all-others  rate  from 
the  investigation.  (See  section  II.B.l  of 
the  Sunset  Policy  Bulletin.)  Exceptions 
to  this  policy  include  the  use  of  a  more 
recently  calculated  margin,  where 
appropriate,  and  consideration  of  duty 
absorption  determinations.  (See  sections 
II. B. 2  and  3  of  the  Sunset  Policy 
Bulletin.) 

The  Department,  in  its  notice  of  the 
antidumping  duty  order  on  SSWR  from 
India,  established  both  company- 
specific  and  all-others  weighted-average 
dumping  margins. ^  We  note  that,  to 
date,  the  Department  has  not  issued  any 
duty  absorption  findings  in  this  case. 

The  domestic  interested  parties  assert 
that  the  likely-to-prevail  margins,  if  the 
order  is  revoked,  should  be  those  from 
the  original  investigation.  (See  the 
domestic  interested  parties'  June  2, 
1999,  substantive  response  at  24-25.) 

We  agree  with  the  domestic  interested 
parties.  Absent  argiunent  and  evidence 
to  the  contrary,  we  determine  that,  were 
the  order  revoked,  the  margins 
calculated  in  the  original  investigation 


are  indicative  of  the  behavior  of  Indian 
manufacturers/exporters  of  the  subject 
merchandise  because  the  margins  from 
the  original  investigation  are  the  only 
ones  that  reflect  Indian  manufactiuers/ 
exporters'  behavior  absent  the  discipline 
of  the  order.  Therefore,  the  Department 
will  report  to  the  Commission  the 
company-specific  and  all-others  margins 
reported  in  the  Final  Results  of  Review 
section  of  this  notice. 

Final  Results  of  Review 

Based  on  the  above  analysis,  the 
Department  finds  that  revocation  of  the 
antidumping  order  would  likely  lead  to 
continuation  or  recurrence  of  dumping 
at  the  margins  listed  below: 


Manufacturer/exporter 

Margin 
(percent) 

Mukand,  Ltd 

Sunstar  Metals,  Ltd  

Grand  Foundry,  Ltd  

All  others 

48.80 
48.80 
48.80 
48.80 

5  See  footnote  1,  supra. 


This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failiu«  to  comply  vnth  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  January  27,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  00-2419  Filed  2-2-00;  8:45  am] 
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DEPARTMEffr  OF  COMMERCE 

International  Trade  Administration 
[A-427-811] 

Final  Results  of  Expedited  Sunset 
Review:  Stainless  Steel  Wire  Rods 
From  France 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  simset  review:  Stainless  steel 
wire  rods  from  France. 

SUMMARY:  On  July  1, 1999,  the 
Department  of  Commerce  (the 


"Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 
stainless  steel  wire  rods  from  France  (64 
FR  35588)  pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
"Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  adequate  substantive 
response  filed  on  behalf  of  domestic 
interested  parties  and  a  waiver  of 
participation  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  sunset  review.  As 
a  result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
duty  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  diunping 
at  the  levels  indicated  in  the  Final 
Result  of  Review  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  Melissa  G.  Skinner,  Office  of 
PoUcy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-1698  or  (202) 482-1560, 
respectively. 

EFFECTIVE  DATE:  February  3,  2000. 
Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  the  Procediu-es  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidiunping  and  Coimtervailing  Duty 
Orders,  63  FR  13516  (March  20,  1998) 
("Sunset  Regulations")  and  in  19  CFR 
Part  351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidiunping  and  CountervaiUng  Duty 
Orders:  Policy  Bulletin.  63  FR  18871 
(April  16,  1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

Imports  covered  by  this  order  are 
shipments  of  stainless  steel  wire  rods 
("SSWR  •)  from  France.  SSWK  are 
products  which  are  hot-rolled  or  hot- 
rolled  annealed  and/or  pickled  rounds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils.  SSWR  are  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  These  products  are  only 
manufactured  by  hot-rolling  and  are 
normally  sold  in  coiled  form,  and  are  of 
solid  cross-section.  The  majority  of 
SSWR  sold  in  the  United  States  are 
round  in  cross-section  shape,  annealed 
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and  pickled.  T  le  most  common  size  is 


5.5  millimeten 


in  diameter.  The  SSWR 


subject  to  this  i  eview  are  currently 
classifiable  un(  er  subheadings   ' 
7221.00.0005,  7221.00.0015, 
7221.00.0020.  7221.00.0030, 
7221.00.0040.  7221.00.0045. 
7221.00.0060.  7221.00.0075.  and 
7221.00.0080  otf  the  Harmonized  Tariff 
Schedule  of  thi  United  States 
("HTSUS"). 

The  HTSUS  Item  numbers  are 
provided  for  ccmvenience  and  customs 
purposes  only.  [The  written  product 
description  of  the  scope  of  this  order 
remains  dispositive. 

History  of  the  Order 

The  antidumping  duty  order  on 
SSWR  from  Frmce  was  published  in  the 
Federal  Registar  on  January  28. 1994 
(59  FR  4022).  lA  that  order,  the 
Department  de^rmined  that  the 
weighted-average  dumping  margins  for 
Imphy,  S.A.  ("fciphy"),  Ugine-Savoie 
("Ugine").  and  jail  others  are  24.51 
percent."  Sincathat  time,  the 
Department  haj  completed  several 
administrative  feviews.^  We  note  that 
the  Department  has  not  conducted  any 
duty-absorptioB  investigation  with 
respect  to  the  subject  merchandise.  The 
order  remains  i|i  effect  for  all 
manufacturers  And  exporters  of  the 
subject  merchai  idise. 

Background 

On  July  1.  1999.  the  Department 
initiated  a  suns  et  review  of  the 
antidumping  di  ity  order  on  SSWR  from 
France  (64  FR  2  5588)  pursuant  to 
section  751(c)  c  f  the  Act.  The 
Department  received  a  joint  Notice  of 
Intent  to  Participate  on  behalf  of  AL 
Tech  Specialty  Steel  Corp..  Carpenter 
Technology  Coi  p..  Republic  Engineered 


Final 


1  FtB  >CB 


'  See  Amended 
Antidumping  Duty 
Wire  Rods  from 
1994). 

^  See  Certain  Stai4l 
France:  Final  Resull  s 
Administrative  Rev  ew 
11.  1996),  as  amended 
Rod  from  France; 
Antidumping  Duty 
58523  (November  1 
Wire  Rod  From  France 
Antidumping  Duty 
7206  (February  18. 
Stainless  Steel  Wire 
Final  Results  of  Ani 
Review,  62  FR  259lb 
Stainless  Steel  Wire 
of  Antidumping 
30185  (June  3,  1998 
Steel  Wire  Rod  fron 
Results  of  Antidum  )ing 
Review,  63  FR  4598P 
amended.  Certain 
France;  Amended 
Duty  Administrativ 
30,  1999). 


Determination  and 
>der;  Certain  Stainless  Steel 
59  FR  4022  (January  28, 


ess  Steel  Wire  Rod  From 
of  Antidumping  Duty 
.  61  FR  47874  (September 
Certain  Stainless  Steel  Wire 
A  nended  Final  Results  of 
\dministrative  Review,  61  FR 
1996);  Certain  Stainless  Steel 
Final  Results  of 
Vdministrative  Review,  62  FR 
997),  as  amended.  Certain 
Rod  from  France;  Amended 
I  [dumping  Duty  Administrative 
(May  12,  1997);  Certain 
Rod  From  France;  Final  Results 
y  Administrative  Review,  63  FR 
,  as  amended.  Certain  Stainless 
France;  Amended  Final 
Duty  Administrative 
(August  28,  1998):  as 
S  ainless  Steel  Wire  Rod  from 
Results  of  Antidumping 
Review.  64  FR  47169  (August 


Fnall 


Steels.  Inc..  Talley  Metals  Technology, 
Inc.,  and  the  United  Steel  workers  of 
America,  AFL-CIO/CLC  (hereinafter 
referred  to  as  "domestic  interested 
parties")  on  July  16, 1999,  within  the 
deadline  specified  in  section 
351.218(d){l)(i)  of  the  Sunset 
Regulations.  In  their  Notice  of  Intent  to 
Participate,  the  domestic  interested 
parties  note  that  they  are  not  related  to 
foreign  producers/exporters  or  to 
domestic  importess  of  the  subject 
merchandise,  nor  are  they  importers  of 
the  subject  mercheindise  within  the 
meaning  of  section  771(4){B)  of  the  Act, 

We  received  a  complete  substantive 
response  from  the  domestic  interested 
parties  on  August  2. 1999,  within  the 
30-day  deadline  specified  in  section 
351.218(d)(3)(i)  of  the  Sunset 
Regulations.  The  domestic  interested 
parties  claim  interest  party  status  under 
sections  771(9)(C)  and  771(9)(D)  of  the 
Act  as  producers/manufacturers  of  a 
domestic  like  product  and  as  a  luiion 
representing  workers  engaged  in  the 
production  of  the  like  product  in  the 
United  States,  respectively.  The 
domestic  interested  parties  note  that 
each  of  the  domestic  interested  parties 
has  been  involved  in  these  proceedings 
since  the  investigation  and  that,  as  a 
group,  they  are  willing  to  participate 
fully  in  the  instant  review. 

We  did  not  receive  a  substantive 
response  frt)m  any  respondent 
interested  party  to  this  proceeding. 
However.  Ugine.  Imphy,  and  their 
affiliated  U.S.  importers,  Metalimphy 
Alloys  Corp  ("MAC")  and  Techalloy 
Company  jointly  submitted  a  waiver  of 
participation  in  the  instant  review.  (See 
the  respondent  interested  parties' 
August  2, 1999,  waiver  of  participation.) 
Consequently,  piu'suant  to  section 
351. 218(e){l)(ii)(C)  of  the  Sunset 
Regulations,  we  determined  to  conduct 
an  expedited,  120-day,  review  of  this 
order. 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1, 1995). 
Therefore,  on  November  16.  1999,  the 
Department  determined  that  the  sunset 
review  of  the  antidumping  duty  order 
on  SSWR  from  France  is  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  this  review  imtil  not  later  than 
January  27.  2000.  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.^ 


^  See  Extension  of  Time  Limit  for  Final  Results  of 
Five-Year  Reviews,  64  FR  62167  (November  16, 
1999). 


Determinatioii 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dimiping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dimiping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  voliune  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order,  and  shall 
provide  to  the  International  Trade 
Conunission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  reciuxence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
the  comments  of  the  domestic  interested 
parties,  with  respect  to  continuation  or 
reciurence  of  diunping  and  the 
magnitude  of  the  margin,  are  addressed 
within  the  respective  sections  below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994).  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.  1  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II.A.2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  reciuxence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3). 

In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
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to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review,  hi  the  instant  review,  the 
respondent  interested  parties  submitted 
a  waiver  of  participation. 

The  domestic  interested  parties 
contend  that  revocation  of  the  order 
would  be  likely  to  lead  to  continued 
dumping  by  French  manufacturers/ 
exporters  of  the  subject  merchandise.  In 
support  of  their  argument,  the  domestic 
interested  parties  note  that  the 
Department  foimd  French 
manufacturers/exporters  dumping  in 
every  administrative  review  of  the 
order.  Moreover,  the  domestic  interested 
parties  indicate  that  the  order  has  had 
a  significant  effect  on  the  import 
volumes  of  subject  merchandise. 
Specifically,  the  domestic  interested 
parties  state  that,  prior  to  the  initiation 
of  the  investigation,  the  average  import 
volume  for  the  three  year  (1990-1992) 
period  was  14.16  million  pounds  but 
that,  subsequent  to  the  order,  the 
average  import  voliune  for  the  three  year 
(1994-1996)  period  was  8.7  million 
pounds — a  38.6  percent  decline.  (See 
August  2,  1999,  substantive  response  of 
the  domestic  interested  parties  at  14-17 
and  18-20.)  Since  the  import  volixmes  of 
the  subject  merchandise  decreased 
substantially  and  since  the  existence  of 
dumping  margins  after  the  issuance  of 
the  order  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping,  the  domestic  interested 
parties  contend  the  Department  should 
conclude  that  French  manufacturers/ 
exporters  caimot  export  SSWR  to  the 
United  States  without  diunping  and, 
hence,  that  revocation  of  the  order 
would  be  likely  to  lead  to  continued 
dumping.  Id. 

The  domestic  interested  parties' 
argument  concerning  the  import 
volumes  of  the  subject  merchandise  is 
in  accord  with  the  data  in  the 
Commission's  Interactive  Tariff  and 
Trade  Data  Web.  In  the  year  preceding 
the  initiation  of  the  investigation,  1992, 
the  import  volume  of  the  subject 
merchandise  was  10,103  metric  tons.  In 
the  year  following  the  order,  1994,  the 
import  volume  decreased  to  5,346 
metric  tons — a  decline  of  about  47 
percent.  In  addition,  from  1994  to  1998, 
the  average  import  volume  of  the  subject 
merchandise  was  about  3,914  metric 
tons,  which  is  about  39  percent  of  the 
pre-order  volume.  Therefore,  we 
determine  that  import  volumes  of  the 
subject  merchandise  declined 
substantially  after  the  issuance  of  the 
order. 

As  indicated  in  section  II.A.3  of  the 
Sunshine  Policy  Bulletin  reflecting  the 
SAA  at  889-890,  Senate  Report  at  52, 


and  the  House  Report  at  63-64,  the 
Department  considered  whether 
diunping  continued  at  any  level  above 
de  minimis  after  the  issuance  of  the 
order.  If  companies  continue  to  dump 
with  the  discipline  of  an  order  in  place, 
the  Department  may  reasonably  infer 
that  dimiping  would  continue  were  the 
discipline  of  the  order  removed.  After 
examining  the  published  findings  with 
respect  to  the  weighted-average 
diunping  margins  in  previous 
administrative  reviews,*  we  determine 
that  French  manufacturers/exporters 
continued  to  dump  the  subject 
merchandise  after  the  issuance  of  the 
order. 

In  conclusion,  inasmuch  as  dumping 
continued  after  the  issuance  of  the 
order,  import  volumes  of  the  subject 
merchandise  have  declined  significantly 
after  the  imposition  of  the  order,  and  the 
respondent  interested  parties  waived 
their  right  to  participate  in  this  review, 
we  determine  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  die 
Department  normally  will  provide  a 
margin  based  on  the  all-others  rate  fi-om 
the  investigation.  (See  section  II.B.l  of 
the  Sunset  Policy  Bulletin.)  Exceptions 
to  this  policy  include  the  use  of  a  more 
recently  calculated  margin,  where 
appropriate,  and  consideration  of  duty 
absorption  determinations.  (See  sections 
II. B. 2  and  3  of  the  Sunset  Policy 
Bulletin.) 

The  Department,  in  its  notice  of  the 
antidumping  duty  order  on  SSWR  from 
France,  established  both  company- 
specific  and  all-others  weighted-average 
dumping  margins.  ^  We  note  that,  to 
date,  the  Department  has  not  issued  any 
duty  absorption  findings  in  this  case. 

The  domestic  interested  parties  assert 
that  the  likely-to-prevail  margins,  if  the 
order  is  revoked,  should  be  those  from 
the  original  investigation.  (See  the 


domestic  interested  parties'  June  2, 
1999,  substantive  response  at  24-25.) 

We  agree  with  the  domestic  interested 
parties.  Absent  argument  and  evidence 
to  the  contrary,  we  find  that  the  margins 
calculated  in  the  original  investigation 
are  probative  of  the  behavior  of  French 
manufacturers/exporters  of  the  subject 
merchandise  were  the  order  revoked 
because  the  margins  from  the  original 
investigation  are  the  only  ones  that 
reflect  their  behavior  absent  the 
discipline  of  the  order.  Therefore,  the 
Department  will  report  to  the 
Commission  the  company-specific  and 
all-others  margins  reported  in  the  Final 
Results  of  Review  section  of  this  notice. 

Final  Results  of  Review 

Based  on  the  above  analysis,  the 
Department  finds  that  revocation  of  the 
antidumping  order  would  likely  lead  to 
continuation  or  recurrence  of  dumping 
at  the  margins  listed  below: 


Manufacturer/exporter 

Margin 
(percent) 

Imphy 

24.39 

Ugine-Savoie  

All  others    

24  39 
24  39 

■•  See  footnote  2.  supra.  In  its  first  administrative 
review  of  the  order,  as  amended,  the  Department 
determined  that  French  manufacturers/exporters  of 
the  subject  merchandise  were  dumping  the  subject 
merchandise  at  the  weighted-average  margin  of 
14.15;  in  the  second  administrative  review,  as 
amended.  7.29;  and  in  the  third  administrative 
review,  as  amended,  7.19. 

^  See  footnote  1.  supra. 


This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return /destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  January  27.  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  00-2420  Filed  2-2-00:  8:45  am] 
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ACTION:  Notice 
Expedited 
Steel  Wire 


of  Final  Results  of 
Sunjset  Review:  Stainless 
From  Brazil. 


Rocs 


summary:  On  J  ily  1.  1999,  the 
Department  of  Commerce  (the 
"Department'lj  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 
stainless  steel  wire  rods  from  Brazil  (64 
FR  35588)  pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
"Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  adequate  substantive 
response  hied  on  behalf  of  domestic 
interested  parties  and  inadequate 
response  (in  this  case,  no  response)  from 
respondent  interested  parties,  the 
Department  determined  to  conduct  an 
expedited  sunaet  review.  As  a  result  of 
this  review,  th^  Department  finds  that 
revocation  of  tl^e  antidumping  duty 
order  would  bd  likely  to  lead  to 
continuation  of  recurrence  of  diunping 
at  the  levels  indicated  in  the  Final 
Result  of  Review  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  Meli  ssa  G.  Skiimer,  Office  of 
Policy  for  Impc  rt  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Com  ititution  Avenue,  N.W. 
Washington,  DC.  20230;  telephone: 
(202) 482-169q  or  (202) 482-1560, 
respectively. 

EFFECTIVE  DATE  February  3.  2000. 

Statute  and  Re;  Rations 


This  review 
to  sections  751 
The  Departmer  t 
conduct  of  sum  let 
in  the  Procedures 
year  ("Sunset", 
Antidumping 
Orders,  63  FR 
{"Sunset  Regulations' 
Part  351  (1999) 
methodological 
relevant  to  the 


'.an 


sunset  reviews 
Department's 
Policies  Regarding 
year  ("Sunset", 
Antidumping 
Orders;  Policy 
(April  16,  1998 
Bulletin") 


Scope 

Imports  covej^d 
shipments  of  st  unless 
("SSWR")  from 
products  whicl 
rolled  annealed 
squares,  octago  i 
shapes,  in  coils 
steels  containir  g 
or  less  of  carboi  i 
more  of  chromi  nm 


'  vas  conducted  pursuant 
c)  and  752  of  the  Act. 
s  procedures  for  the 
reviews  are  set  forth 
for  Conducting  Five- 
Reviews  of 

d  Countervailing  Duty 
p5\6  (March  20.  1998) 
)  and  in  19  CFR 
in  general.  Guidance  on 
or  analytical  issues 
)epartment's  conduct  of 
is  set  forth  in  the 

Bulletin  98:3— 
the  Conduct  of  Five- 
Reviews  of 

Countervailing  Duty 
J  bulletin,  63  FR  18871 
("Sunset  Policy 


Pblicy 


and 


by  this  order  are 
steel  wire  rods 
Brazil.  SSWR  are 
are  hot-rolled  or  hot- 
and/or  pickled  rounds, 
s.  hexagons  or  other 
SSWR  are  made  of  alloy 
by  weight,  1.2  percent 
and  10.5  percent  or 
with  or  without 


other  elements.  These  products  are  only 
manufactured  by  hot-rolling  and  are 
normally  sold  in  coiled  form,  and  are  of 
solid  cross-section.  The  majority  of 
SSWR  sold  in  the  United  States  are 
round  in  cross-section  shape,  annealed 
and  pickled.  The  most  common  size  is 
5.5  millimeters  in  diameter.  The  SSWR 
subject  to  this  review  are  currently 
classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0020,  7221.00.0030, 
7221.00.0040,  7221.00.0045, 
7221.00.0060,  7221.00.0075,  and 
7221.00.0080  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"). 

The  HTSUS  item  numbers  are 
provided  for  convenience  and  customs 
purposes  only.  The  written  product 
description  of  the  scope  of  this  order 
remains  dispositive. 

History  of  the  Order 

The  antidumping  duty  order  on 
SSWR  from  Brazil  was  published  in  the 
Federal  Register  on  January  28, 1994 
(59  FR  4021).  hi  that  order,  the 
Department  determined  that  the 
weighted-average  dumping  margins  for 
Eletrometal-Metal  Especials  S.A. 
("Eletrometal"),  Acos  Finos  Piratini  S.A. 
("Piratini"),  Acos  Villares  S.A. 
("Villares"),  and  all  others  are  24.63, 
26.50.  26.50,  and  25.88  percent  ad 
valorem,  respectively. '  Since  that  time, 
the  Department  has  not  completed 
administrative  review  of  the  order.  We 
note  that  the  Department  has  not 
conducted  any  duty-absorption 
investigations  with  respect  to  the 
subject  merchandise.  The  order  remains 
in  effect  for  all  manufacturers  and 
exporters  of  the  subject  merchandise. 

Background 

On  July  1,  1999.  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  SSWR  from 
Brazil  (64  FR  35588)  pursuant  to  section 
751(c)  of  the  Act.  The  Department 
received  a  joint  Notice  of  Intent  to 
Participate  on  behalf  of  AL  Tech 
Specialty  Steel  Corp. ,  Carpenter 
Technology  Corp..  Republic  Engineered 
Steels.  Inc..  Talley  Metals  Technology, 
Inc.,  and  the  United  Steelworkers  of 
America,  AFL-CIO/CLC  (hereinafter 
referred  to  as  "domestic  interested 
parties")  on  July  16.  1999.  within  the 
deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  In  their  Notice  of  Intent  to 
Participate,  the  domestic  interested 
parties  note  that  they  are  not  related  to 


'  See  Antidumping  Duty  Order:  Certain  Stainless 
Steel  Wire  Rods  from  Brazil,  59  FR  4021  (January 
28.  1994). 


foreign  manufacturers/exporters  or  to 
domestic  importers  of  the  subject 
merchandise,  nor  are  they  importers  of 
the  subject  merchandise  within  the 
meaning  of  section  771(4)(B)  of  the  Act. 

We  received  a  complete  substantive 
response  from  the  domestic  interested 
parties  on  August  2, 1999,  within  the 
30-day  deadline  specified  in  section 
351.218(d)(3)(i)  of  the  Sunset 
Regulations.  The  domestic  interested 
parties  claim  interested  party  status 
under  sections  771{9)(C)  and  771(9)(D} 
of  the  Act  as  producers/manufacturers 
of  a  domestic  like  product  and  as  a 
union  representing  workers  engaged  in 
the  production  of  the  like  product  in  the 
United  States,  respectively.  The 
domestic  interested  parties  note  that 
each  of  the  domestic  interested  parties 
has  been  involved  in  these  proceedings 
since  the  investigation  and  that,  as  a 
group,  they  are  willing  to  participate 
fully  in  the  instant  review. 

We  did  not  receive  a  substantive 
response  from  any  respondent 
interested  party  to  this  proceeding. 
Consequently,  pursuant  to  section 
351.218(e)(l)(ii)(C)  of  the  Sunset 
Regulations,  we  determined  to  conduct 
an  expedited.  120-day.  review  of  this 
order. 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e..  an 
order  in  effect  on  January  1. 1995). 
Therefore,  on  November  16,  1999.  the 
Department  determined  that  the  sunset 
review  of  the  antidumping  duty  order 
on  SSWR  from  Brazil  is  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  this  review  until  not  later  than 
January  27.  2000.  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.2 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act.  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsec^ent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order,  and  shall 
provide  to  the  International  Trade 


2  See  Extension  of  Time  Limit  for  Final  Results  of 
Five-Year  Reviews,  64  FR  62167  (November  16. 
1999). 
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Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dimiping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
the  comments  of  the  domestic  interested 
parties,  with  respect  to  continuation  or 
recurrence  of  dumping  and  the 
magnitude  of  the  margin,  are  addressed 
within  the  respective^  sections  below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.  1  (1994),  and  the  Senate  Report.  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II. A. 2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3). 

In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dunlping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  the  instant  review,  the 
Department  did  not  receive  a  response 
from  any  respondent  interested  party. 
Pursuant  to  section  351.218(d)(2)(iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  participation. 

The  domestic  interested  parties  argue 
that  if  the  order  is  revoked,  Brazilian 
manufactiirer/exporters  of  the  subject 
merchandise  would  be  likely  to 
continue  or  to  resiune  selling  SSWR  at 
less  than  fair  market  value  in  the  United 
States.  The  domestic  interested  parties 
indicate  that,  prior  to  the  initiation  of 
the  antidumping  duty  order  (1990- 


1992),  Brazilian  manufacturers/ 
exporters  exported,  on  the  average,  4.73 
million  pounds  of  the  subject 
merchandise  per  annum.  The  domestic 
interested  parties  further  note  that, 
subsequent  to  the  issuance  of  the  order 
(1994-1996),  Brazilian  manufacturers/ 
exporters'  annual  average  export  of 
SSWR  to  the  United  States  declined 
dramatically  to  10,692  pounds  per  year: 
a  99.8  percent  decline.  In  addition, 
during  1996-1998,  no  Brazilian  SSWR 
was  exported  to  the  United  States.  The 
domestic  interested  parties  urge  that, 
based  on  the  aforementioned  cessation 
of  imports  of  the  subject  merchandise, 
the  Department  should  conclude  that 
revocation  of  the  order  would  be  likely 
to  lead  to  resumption  of  dumping  of  the 
subject  merchandise  in  the  United 
States.  (See  August  2,  1999,  substantive 
response  of  the  domestic  interested 
parties  at  14-18.) 

In  conclusion,  the  domestic  interested 
parties  contend  that,  since  Brazilian 
manufacturers/exporters  have  not  been 
able  to  export  SSWR  to  the  United 
States  with  the  discipline  of  the  order  in 
place,  the  Department  should  determine 
that  Brazilian  manufacturers/exporters 
of  the  subject  merchandise  have  to 
resume  dumping  if  and  when  they 
reenter  the  U.S.  market.  Id. 

According  to  the  data  in  the 
Commission's  Interactive  Tariff  and 
Trade  Data  Website,  during  1992,  the 
year  prior  to  the  initiation  of  the 
investigation,  the  import  volume  of  the 
subject  merchandise  was  about  1,275 
metric  tons.  In  the  year  following  the 
order,  1994,  the  import  volume 
decreased  to  about  7  metric  tons — more 
than  a  99  percent  decline.  Furthermore, 
from  1995  to  1998,  imports  of  the 
subject  merchandise  completely 
stopped.  Therefore,  we  determine  that 
imports  of  the  subject  merchandise 
ceased  after  the  issuance  of  the  order. 

As  noted  above,  the  Department 
normally  will  determine  that  the 
cessation  of  imports  after  the  issuance  of 
the  order  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of 'dumping  if  the  order  is  to  be  revoked. 

Furthermore,  pursuant  to  section 
II.A.3  of  the  Sunset  Policy  Bulletin 
reflecting  the  SAA  at  889-890,  Senate 
Report  at  52,  and  the  House  Report  at 
63-64,  the  Department  considered 
whether  dumping  had  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order.  If  companies 
continue  diunping  with  the  discipline  of 
an  order  in  place,  the  Department  may 
reasonably  infer  that  dumping  would 
continue  were  the  discipline  removed. 
In  the  instant  case,  the  cash  deposit 
requirements  for  the  subject 
merchandise  entering  the  United  States 


have  been  in  effect  since  the  imposition 
of  the  order. 

In  conclusion,  inasmuch  as  imports  of 
the  subject  merchandise  ceased  after  the 
issuance  of  the  order,  the  cash  deposit 
rates  continue  to  exist,  and  the 
respondent  interested  parties  waived 
their  right  to  participate  in  this  review, 
we  find  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  all-others  rate  from 
the  investigation.  [See  section  II.B.l  of 
the  Sunset  Policy  Bulletin.)  Exceptions 
to  this  policy  include  the  use  of  a  more 
recently  calculated  margin,  where 
appropriate,  and  consideration  of  duty 
absorption  determinations.  (See  sections. 
II. B. 2  and  3  of  the  Sunset  Policy 
Bulletin.) 

The  Department,  in  its  notice  of  the 
antidumping  duty  order  on  SSWR  from 
Brazil,  established  both  company- 
specific  and  all-others  weighted-average 
dumping  margins. ^  We  note  that,  to 
date,  the  Department  has  not  issued  any 
duty  absorption  findings  in  this  case. 

The  domestic  interested  parties 
contend  the  Department  should  select 
the  weighted-average  margins  from  the 
original  investigation  when  the 
Department  determines  the  margins  that 
are  likely  to  prevail  were  the  order  to  be 
revoked.  (See  the  domestic  interested 
parties'  June  2, 1999,  substantive 
response  at  24-25.) 

We  agree  with  the  domestic  interested 
parties.  Absent  argument  and  evidence 
to  the  contrary,  we  determine  that  the 
margins  calculated  in  the  original 
investigation  are  representative  of 
Brazilian  manufacturers/exporters' 
behavior  without  the  discipline  of  the 
order.  Therefore,  the  Department  will 
report  to  the  Commission  the  company- 
specific  and  all-others  margins  reported 
in  the  Final  Results  of  Review  section  of 
this  notice. 

Final  Results  of  Review 

Based  on  the  above  analysis,  the 
Department  finds  that  revocation  of  the 
antidumping  order  would  likely  lead  to 


^See  footnote  1,  supra. 
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continuation 
at  the  margins 


()r  recurrence  of  dumping 
hsted  below: 


Manufaciirer/exporter 


Eletrometal 

Piratini 

Villares 

All  others  ... 


Margin 
(per- 
cent) 


24.63 
26.50 
26.50 
25.88 


administrative 
of  their  respo 
disposition  of 
disclosed  undi 
with  19CFR3 


This  notice  lerves  as  the  only 
reminder  to  p4rties  subject  to 

protective  order  ("APO") 
ibility  concerning  the 
roprietary  information 
r  APO  in  accordance 
1.305  of  the 
Department's  Begulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  ordur  is  hereby  requested. 
Failure  to  com  aly  with  the  regulations 
and  the  terms  i  )f  an  APO  is  a 
sanctionable  v  olation. 

This  five-yeir  ("sunset")  review  and 
notice  are  in  ai  icordance  with  sections 
751(c),  752,  an  J  777(i)(l)  of  the  Act. 

Dated:  Januan  27,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  00-242 1  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  3S10  -OS-P 


DEPARTMEM1  OF  COMMERCE 

International  lirade  Administration 

Universtty  of  Massachusetts  Notice  of 
Decision  on  Abplication  for  Duty-Free 
Entry  of  Electmn  Microscope 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Edutational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  8B-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  A.M.  and  5:00 
P.M.  in  Room  '211,  U.S.  Department  of 
Commerce,  14t  i  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Nuw  >er.  99-030.  Applicant: 
University  of  N  assachusetts,  Amherst, 
MA  01003-5810.  Instrument:  Electron 
Microscope,  M  )del  Tecnai  12. 
Manufacturer:  •'EU  Company,  The 
Netherlands.  //  tended  Use:  See  notice  at 
64  FR  72649,  DJecember  28,  1999.  Order 
Z)ate;  August  4   1999. 

Comments:  ^  ione  received.  Decision: 
Approved.  No  nstrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  the 
instrument  is  intended  to  be  used,  was 
being  manufad  ured  in  the  United  States 
at  the  time  the  jistnunent  was  ordered. 
Reasons:  The  f(  ireign  insti\iment  is  a 


conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactiu^d  in  the  United  States  at  the 
time  of  order  of  the  instrument. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  00-2418  Filed  2-2-00;  8:45  am] 
BtLUNQ  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0. 010600C] 

Availability  of  a  Draft  Environmental 
Assessment/Finding  of  No  Significant 
impact  and  Receipt  of  an  Application 
for  an  Incidental  Take  Permit  (1232). 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce 

ACTION:  Notice  of  availability. 

SUMMARY:  NMFS  has  received  an 
application  for  an  incidental  take  permit 
(Permit)  from  the  Oregon  Department  of 
Fish  and  WildUfe  (ODFW)  and  the 
Washington  Department  of  Fish  and 
Wildlife  (WDFW)  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (ESA).  As 
required  by  section  10  (a)(2)(B)  of  the 
ESA,  ODFW  and  WDFW  have  also 
prepared  a  conservation  plan  (Plan) 
designed  to  minimize  and  mitigate  any 
such  take  of  endangered  or  threatened 
species.  The  Permit  application  is  for 
the  incidental  take  of  ESA-listed  adult 
and  juvenile  salmonids  associated  with 
otherwise  lawful  sport  and  commercial 
fisheries  on  non-listed  species  in  the 
lower  and  middle  Columbia  River  and 
its  tributaries  in  the  Pacific  Northwest. 
The  duration  of  the  proposed  Permit 
and  Plan  is  one  year.  The  Permit 
application  includes  the  proposed  Plan 
submitted  by  ODFW  and  WDFW.  NMFS 
also  announces  the  availability  of  a  draft 
Environmental  Assessment  (EA)  for  the 
Permit  application.  NMFS  is  furnishing 
this  notice  in  order  to  allow  other 
agencies  and  the  public  an  opportunity 
to  review  and  comment  on  these 
documents.  All  comments  received  will 
become  part  of  the  public  record  and 
will  be  available  for  review  pursuant  to 
section  10(c)  of  the  ESA. 
DATES:  Written  comments  from 
interested  parties  on  the  Permit 
application.  Plan,  and  draft  EA  must  be 


received  at  the  appropriate  address  or 
fax  nvunber  no  later  than  5:00pm  Pacific 
standard  time  on  March  6,  2000. 
ADDRESSES:  Written  conunents  on  the 
application,  Plan,  or  draft  EA  should  be 
sent  to  Robert  Koch,  I*rotected 
Resources  Division,  F/NW03,  525  NE 
Oregon  Street,  Suite  500,  Portland,  OR 
97232-2737.  Comments  may  also  be 
sent  via  fax  to  503-230-5435. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  internet. 
Requests  for  copies  of  the  Permit 
application,  Plan,  and  draft  EA  should 
be  directed  to  the  Protected  Resources 
Division  (PRD),  F/NW03,  525  NE 
Oregon  Street,  Suite  500,  Portland,  OR 
97232r2737.  Comments  received  vdll 
also  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  by  calling  503-230-5424. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Koch,  Portland,  OR  (ph:  503- 
230-5424,  fax:  503-230-5435,  e-mail: 
Robert.Koch@noaa.gov). 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  ESA  and  Federal  regulations 
prohibit  the  "taking"  of  a  species  listed 
as  endangered  or  threatened.  The  term 
"take"  is  defined  imder  the  ESA  to 
mean  harass,  harm,  pvirsue,  hunt,  shoot, 
wound,  kill,  trap,  captxire.  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct.  NMFS  may  issue  permits, 
under  limited  circumstances,  to  take 
listed  species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
NMFS  regulations  governing  permits  for 
threatened  and  endangered  species  are 
promulgated  at  50  CFR  222.307. 

Species  Covered  in  This  Notice 

The  following  species  and 
evolutionarily  significant  units  (ESU's) 
are  included  in  the  Plan  and  Permit 
application: 

Fish 

Chinook  salmon  {Oncorhynchus 
tshawytscba):  threatened,  naturally 
produced  and  artificially  propagated 
Snake  River  (SnR)  spring/summer, 
threatened  SnR  fall,  endangered, 
naturally  produced  and  artificially 
propagated  upper  Columbia  River  (UCR) 
spring,  threatened  lower  Columbia  River 
(LCR),  threatened  upper  Willamette 
River  (UWR). 

Sockeye  salmon  (O.  nerka): 
endangered  SnR. 

Steeihead  (O.  mykiss):  threatened 
SnR,  endangered  naturally  produced 
and  artificially  propagated  UCR, 
threatened  middle  Colimibia  River 
(MCR),  threatened  LCR,  threatened 
UWR. 

To  date,  protective  regulations  for 
threatened  LCR  and  UWR  chinook 


Federal  Register/ Vol.  65,  No.  23 /Thursday,  February  3,  2000 /Notices 


5323 


salmon,  and  threatened  SnR,  MCR,  LCR, 
and  UWR  steelhead  under  section  4(d) 
of  the  ESA  have  not  been  promulgated 
by  >fMFS.  This  notice  of  receipt  of  an 
application  requesting  takes  of  these 
species  is  issued  as  a  precaution  in  the 
event  that  NMFS  issues  protective 
regulations  that  prohibit  takes  of 
threatened  LCR  and/or  UWR  chinook 
salmon,  and/or  threatened  SnR,  MCR, 
LCR,  and/or  UWR  steelhead.  The 
initiation  of  a  30-day  public  conunent 
period  on  the  application,  including  its 
proposed  takes  of  threatened  LCR  and 
UWR  chinook  salmon,  and  threatened 
SnR,  MCR,  LCR,  and  UWR  steelhead 
does  not  presuppose  the  contents  of  the 
eventual  protective  regulations. 

Background 

From  1996-1999,  the  ODFW  and 
WDFW  sport  and  conunercial  fisheries 
have  been  managed  under  the  terms  of 
the  Coliunbia  River  Fishery 
Management  Plan  (CRFMP).  Since 
NMFS  was  a  signatory  party  to  the 
CFRMP,  and  approval  of  the  CRFMP 
was  a  federal  action  subject  to  section  7 
consultation,  incidental  take  associated 
with  the  ODFW  and  WDFW  fisheries 
was  authorized  in  biological  opinions 
.  issued  on  the  CFRMP.  NMFS  has 
advised  the  states  that,  with  the 
expiration  of  the  CRFMP,  and  absent 
any  subsequent  agreement  among  the 
parties  to  U.S.  v.  Oregon,  there  is  no 
longer  a  federal  action  that  provides  a 
nexus  for  section  7  consultation. 
Because  the  immediate  prospects  for 
reaching  an  agreement  were  uncertain, 
ODFW  and  WDFW  have  applied  for  a 
one-year  ESA  section  10(a)(1)(B)  permit 
for  incidental  takes  of  ESA-listed  adult 
and  juvenile  salmonids  associated  with 
sport  and  commercial  fisheries  during 
2000  on  non-listed  species  in  the  lower 
and  middle  Columbia  River  and  its 
tributaries  in  the  Pacific  Northwest. 

Conservation  Plan 

The  Conservation  Plan  prepared  by 
ODFW  and  WDFW  describes  measures 
designed  to  monitor,  myiimize,  and 
mitigate  the  incidental  takes  of  ESA- 
listed  anadromous  salmonids  associated 
with  some  or  all  of  the  following 
fisheries  which  are  expected  to  occiu' 
during  2000  with  approximate  dates  as 
specified: 

Winter  commercial  stiirgeon  fishery 
in  the  lower  Columbia  River:  January 
thru  February. 

Winter  commercial  salmon  fishery  in 
the  lower  Columbia  River:  February  15 
thru  March  10. 

Spring  chinook  salmon  sport  fishery 
in  the  lower  Coliunbia  River:  January  1 
thru  March  11. 


Spring  chinook  salmon  sport  fishery 
on  returns  bom  net-pen  release 
programs  in  the  lower  Columbia  River: 
entire  year 

Steelhead  sport  fishery  in  the  lower 
Coliunbia  River:  May  16  thru  December 
31. 

Spring  chinook  salmon  commercial 
fishery  at  Youngs  Bay,  Tongue  Point 
Basin,  and  Blind  Slough  in  the  lower 
Columbia  River:  mid-February  thru  mid- 
June. 

Spring  chinook  salmon  test  fishery 
near  the  Reed  Island  area  in  the  lower 
Columbia  River:  April 

Spring  chinook  salmon  test  fishery  in 
select  areas  of  the  lower  Columbia 
River:  February  thru  July. 

Spring  chinook  salmon/steelhead 
fishery  in  the  middle  Columbia  River 
near  the  outlet  to  Ringold  Hatchery 
(Spring  Creek):  May  15  thru  July  31  for 
chinook  salmon,  June  16  thru  December 
31  for  steelhead. 

Spring  chinook  salmon  subsistence 
fishery  in  the  middle  Columbia  River 
below  Priest  Rapids  Dam  for  the 
Wanapum  Tribe:  May  thru  July. 

Smelt  commercial  fishery/test  fishery 
in  the  mainstem  Coliunbia  River  and 
tributaries,  smelt  recreational  fishery 
primarily  in  the  tributaries  of  the 
Columbia  River,  and  anchovy /herring 
commercial  bait  fishery  in  the  Columbia 
River  estuary:  entire  year. 

Shad  commercial  fishery  in  the  lower 
Columbia  River:  May  and  June. 

Shad  commercial  fishery  in  the 
Washougal  Reef  area  of  the  lower 
Columbia  River:  May  and  June. 

Shad  recreational  fishery  in  the  lower 
Columbia  River:  entire  year;  a  sturgeon 
recreational  fishery  in  the  lower 
Columbia  River:  entire  year. 

Sturgeon  tagging  stock  assessment 
project  in  the  lower  Columbia  River: 
May  thru  July. 

Warm  water  recreational  fishery 
(primarily  for  spiny-rays)  in  the  lower 
and  middle  Columbia  River  up  to  Priest 
Rapids  Dam:  entire  year. 

ESA-listed  fish  incidental  mortalities 
associated  with  the  ODFW  and  WDFW 
fishery  programs  are  requested  at  levels 
specified  in  the  Permit  application. 
ODFW/WDFW  are  proposing  to  limit 
state  in-river  fisheries  such  that  the 
incidental  impacts  on  ESA-listed 
salmonids  will  be  minimized.  Six 
alternatives  for  the  ODFW  and  WDFW 
fisheries  were  provided  in  the  Plan, 
including:  (1)  The  no  action  alternative; 

(2)  the  proposed  conservation  plan 
alternative  (based  on  1996-1999 
Management  Agreement  Limits); 

(3)  historic  fishing  levels;  (4)  CRFMP 
fishing  levels;  (5)  levels  based  on  the 
Willamette  Subbasin  Plan;  and  (6) 
1996-99  Actual  Harvest  Rates. 


Environmental  Assessment/Finding  of 
No  Significant  Impact 

The  EA  package  includes  a  draft  EA 
and  a  draft  Finding  of  No  Significant 
Impact  (FONSI)  which  concludes  that 
issuing  the  incidental  take  permit  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended.  Three  Federal  action 
alternatives  have  been  analyzed  in  the 
EA,  including:  (1)  The  no  action 
alternative;  (2)  issue  a  permit  without 
conditions;  and  (3)  issue  a  permit  with 
conditions. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  ESA  and  the  NEPA 
regulations  (40  CFR  1506.6).  NMFS  will 
evaluate  the  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
the  NEPA  regulations  and  section  10(a) 
of  the  ESA.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  incidental  takes  of  ESA-listed 
anadromous  salmonids  under  the 
jurisdiction  of  NMFS.  The  final  NEPA 
and  permit  determinations  will  not  be 
completed  until  after  the  end  of  the  30- 
day  comment  period  and  will  fully 
consider  all  public  comments  received 
during  the  comment  period.  NMFS  will 
publish  a  record  of  its  final  action  in  the 
Federal  Register. 

Dated:  January  28.  2000. 
Wanda  L.  Cain, 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service. 

[PR  Doc.  00-2290  Filed  1-28-00:  4:20  pm] 

BILLING  COOE  3S10-^2-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.012800C] 

New  England  ^shery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Groundfish  Oversight  Committee  and 
Groundfish  Advisory  Panel  on  February 
16,  2000,  to  consider  actions  affecting 
New  England  fisheries  in  the  exclusive 


5324 


Federal  Register /Vol.  65.  No.  23 /Thursday,  February  3,  2000  /  Notices 


economic  zoe  e.  Recommendations  from 
these  groups  i  vill  be  brought  to  the  hdl 
Coimcil  for  fo  rmal  consideration  and 
action,  if  appi  opriate. 
DATES:  The  m  Beting  will  be  held  on 
February  16,  toOO,  at  9:30  a.m. 
ADDRESSES:  llie  meeting  will  be  held  at 
the  Sheraton  Femcroft  Hotel,  50 
Femcroft  Roald.  Danvers,  MA  01923; 
telephone  97^-777-2500. 

Council  Address:  New  England 
Fishery  Management  Coimcil,  50  Water 
Street,  The  T^mery-Mill  2. 
Newburyportj  MA  01950,  telephone 
978-465-049^. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Exiecutive  Director,  New 
England  Fishtry  Management  Council 
(978)465-04<i2. 

SUPPLEMENTARY  INFORMATION:  The 
Groundfish  Oversight  Committee  and 
Groundfish  Advisory  Panel  will  hear  a 
presentation  by  the  Northeast  Fisheries 
Science  Center  on  current  information 
regarding  fish  stock  boundaries  in  the 
region.  The  Committee  and  Panel  will 
review  proble  ms  and  issues  identified 
during  the  scoping  process  of 
Amendment    3  to  the  Northeast 
Multispecies  fishery  Management  Plan 
and  organize  the  amendment 
development  strategy.  This  organization 
may  include  I  he  formation  of  working 
groups  consisting  of  advisory  panel  and 
committee  mi  imbers,  and  will  include 
the  initial  tas  dng  of  work  to  be 
completed  by  the  Council  Staif  and  Plan 
Development  Team. 

Although  n  on-emergency  issues  not 
contained  in  his  agenda  may  come 
before  this  Cc  uncil  for  discussion,  these 
issues  may  n(  it  be  the  subject  of  formal 
Council  actio  a  dvuing  this  meeting. 
Coimcil  actio  i  will  be  restricted  to  those 
issues  specifi  :ally  listed  in  this 
document  am  1  any  issues  arising  after 
publication  o '  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnu  !on-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  th(  >  emergency. 

Special  Acco  nmodations 

This  meetii  ig  is  physically  accessible 
to  people  wit  i  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aid;  should  be  directed  to  Paul 
J.  Howard  (se  s  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  JanuaT  28,  2000. 
Bruce  C.  More  lead. 

Acting  Directo, ,  Office  of  Sustainable 
Fisheries,  Nati  tnal  Marine  Fisheries  Service. 
(FR  Doc.  00-2:  42  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  35  0-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.012800A] 

New  Engiand  Fishery  Management 
Councii;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Coimcil  (Coimcil)  is 
scheduling  a  public  meeting  of  its  jfe 
Research  Steering  and  Experimental 
Fisheries  Committee  in  February,  2000. 
Recommendations  from  the  Committee 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meeting  will  held  on 
Wednesday,  February  16,  2000,  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Femcroft  Hotel,  50 
Femcroft  Road,  Danvers,  MA  01923; 
telephone  (978)  777-2500. 

Council  Address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  The  Tannery-Mill  2, 
Newburyport,  MA  01950,  telephone 
978^65-0492. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
978-^65-0492. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  will  finalize 
recommendations  on  regional  research 
priorities  and  forward  them  to  the 
NMFS  Regional  Administrator  for 
consideration.  The  Committee  also  will 
discuss  related  issues,  including  a  draft 
Request  for  Proposals  concerning  the 
expenditure  of  funds  appropriated  by 
Congress  for  the  conduct  of 
collaborative  research  involving  the 
New  England  groundfish.  Other  issues 
to  be  approved  relate  to  the  Committee's 
role  in  the  review  of  proposals 
submitted  in  response  to  the  RFP.  The 
Committee  may  also  discuss  how  to 
disburse  funds  collected  under  2000 
Total  Allowable  Catch  research  set-aside 
proposed  in  Framework  13  to  the  Sea 
Scallop  Fishery  Management  Plan. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this 
document  and  any  issues  arising  after 
publication  of  this  notice  that  require 


emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  January  28,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-2343  Filed  2-2-00;  8:45  am] 
BILUNG  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

Technology  Administration 

Technology  Administration  Fellows 
Program 

AGENCY:  Technology  Administration. 
action:  Notice. 

SUMMARY:  The  Technology 
Administration  is  seeking  private  sector 
organizations  to  sponsor  individuals  to 
participate  in  the  Technology 
Administration  Fellows  Program.  ' 

Sponsors  will  nominate  individuals 
who,  if  accepted  by  the  Technology 
Administration,  will  spend  up  to  one 
year  at  the  Technology  Administration, 
conducting  research  studies  involving 
public  policy  on  technology  matters. 
DATE:  Letters  of  interest  will  be  accepted 
on  a  rolling  basis. 

ADDRESSES  AND  CONTACT  INFORMATION: 
Applications  should  be  submitted  to, 
and  for  further  information  contact:  Ms. 
Joyce  Hasty,  Office  of  the  Under 
Secretary  for  Technology,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW,  Room 
4823,  Washington,  D.C.  20230; 
telephone  (202)  482-5804. 
SUPPLEMENTARY  INFORMATION: 

Authority:  This  Program  is  authorized 
underlS  U.S.C.  272(cj'2). 

Program  Descriptiot ''Objectives 

Under  the  Technologv  Administration 
Fellows  Program  (Program),  private 
sector  organizations>^Sponsors) 
nominate  individuals  to  spend  up  to 
one  year  working  at  the  Technology 
Administration  (TA),  within  the 
Department  of  Commerce  (Department). 
Initial  agreements  will  be  for  six 
months,  with  the  opportunity  to  extend 
that  period  for  an  additional  six  months. 
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During  their  tenure  at  the  Technology 
Administration,  Fellows  will  be 
involved  in  a  variety  of  activities, 
including  conducting  rtsearch  studies 
involving  public  policy  on  technology 
matters  and  attending  meetings 
involving  the  full  range  of  issues  in 
which  the  TA  is  involved.  In  pursuing 
these  activities,  Fellows  may  draw  on 
information  resources,  both  within  and 
outside  the  Department ,  relevant  to  their 
areas  of  research,  inclucJing  working 
with  private  sector  organizations  and 
their  members  who  possess  special 
expertise,  including  the  Sponsor. 
Fellows  will  be  required  to  make 
quarterly  presentations  to  Technology 
Administration  senior  management. 

The  goals  of  the  Program  are:  support 
the  TA's  efforts  to  promote  U.S. 
leadership  in  technolog\ ;  support  the 
Under  Secretary  for  Technology's  goals 
for  TA;  provide  TA  with  different 
perspectives  on  technohigy  policy 
issues;  and  provide  experience  to 
industrial  representatives  in  the 
development  of  public  policy  on 
technology  matters. 

Eligibility 

Sponsors  must  be  organizations  that 
do  not  have  institutional  conflicts  of 
interest  with  the  TA.  For  example,  any 
organization  applying  for  Advanced 
Technology  Program  fui: ding  this  year 
may  not  sponsor  Fellows.  Eligible 
Sponsors  may  nominate  Fellows. 
Nominated  Fellows  should  be 
individuals  within  the  Sponsor's  upper 
level  management  up  to  the  vice 
president  level. 


Eligibility  Criteria 

Sponsors  will  be  evaluated  based  on 
the  compatibility  of  their  interests  with 
that  of  the  TA. 

Funding 

Under  the  Program,  th^-  Sponsor  or 
Fellow  pays  for  the  Fellow's  salary; 
relocation  costs;  living  expenses; 
medical  insurance  and  all  other 
personnel  benefits,  including  Social 
Security;  and  the  Fellow  s  personal 
travel  and  related  expenditures.  The 
Technology  Administration  provides 
the  Fellow  with  office  facilities; 
secretarial  and  other  staff  support,  as 
appropriate:  and  travel  approved  by  the 
Technology  Administration. 

Application 

Applicant  Sponsors  should  submit  a 
letter  of  interest.  Letters  of  interest 
should  be  submitted  to:  Ms.  Joyce  Hasty, 
Office  of  the  Under  Secretary  for 
Technology,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 


Avenue,  NW,  Room  4823,  Washington, 
D.C.  20230. 

Other  Requirements 

While  participating  in  the  Technology 
Administration  Fellows  Program, 
Fellows  must  understand  and  promote 
the  position  of  the  Department  and  TA 
on  matters  of  public  policy  as  set  by  the 
Secretary  of  Commerce  and  the  Under 
Secretary  for  Technology,  when 
representing  TA.  Fellows  may  not 
engage  in  any  outside  activity,  including 
business  activity,  that  is  incompatible 
vdth  the  policies  and  interests  of  the 
Department. 

Fellows  must  adhere  to  the 
Department's  security  and  clearance 
requirements,  including:  seciuity 
clearances  specified  in  Department  • 
Administrative  Order  207-3,  "Security 
Requirements  for  Research  Associates, 
Guest  Workers,  and  Trainees;"  and 
Department  regulations  on  Elmployee 
Responsibilities  and  Conduct,  15  CFR 
PartO. 

Fellows  may  not;  obligate  the 
expenditure  of  Federal  funds;  supervise 
Federal  employees;  speak  for  the 
Department  in  a  public  setting;  nor  use 
the  name  of  the  Technology 
Administration  or  the  Department  on 
any  product  or  service  without  prior 
approval  of  the  Technology 
Administration. 

Dated:  January  27,  2000. 
Cheryl  L.  Shavers, 

Under  Secretary  of  Commerce  for  Technology. 
[FR  Doc.  00-2295  Filed  2-2-00;  8:45aml 
BILUNG  CODE  3S10-GN-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Coffee,  Sugar  &  Cocoa  Exchange: 
Proposed  Amendments  to  the  coffee 
"C"  Futures  Contract  Reducing  the 
Discount  Applicable  to  the  Delivery  of 
Peruvian  Coffee,  Deleting  San 
Francisco  as  a  Delivery  Port,  Changing 
the  Requirements  for  Bags  Containing 
Delivery  Coffee,  and  Amending  Coffee 
Sampling  Procedures 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of 

proposed  amendments  to  contract  terms 

and  conditions. 

SUMMARY:  The  Coffee,  Sugar  &  Cocoa 
Exchange  (CSCE  or  Exchange)  has 
proposed  amendments  to  the 
Exchange's  coffee  "C"  futiires  contract. 
The  proposed  amendments  would: 
reduce  the  discount  for  Peruvian  coffee 
delivered  in  satisfaction  of  coffee  "C" 
futures  contracts  ft-om  400  points  to  100 


points  (from  4  cents  per  pound  to  1  cent 
per  pound);  delete  San  Francisco, 
California  as  a  delivery  port;  establish  a 
minimiun  standard  weight  of  700  grams 
per  bag  for  bags  used  in  packaging 
deliverable  coffee:  permit  new  samples 
of  coffee  to  be  drawn  for  the  purpose  of 
appealing  initial  grading  decisions 
regarding  the  coffee  based  on  the  first 
sample  submitted;  and  change  the 
method  of  transmitting  completed  and 
signed  sampUng  orders  to  the  Exchange. 
The  proposed  amendments  were 
submitted  under  the  Commission's  45- 
day  Fast  Track  procedure  which 
provides  that,  absent  any  contrary 
action  by  the  Commission,  the  proposed 
amendments  may  be  deemed  approved 
on  February  28,  2000 — 45  days  after  the 
Commission's  receipt  of  the  proposals. 
The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchemge  Act. 
DATES:  Comments  must  be  received  on 
or  before  February  18,  2000. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futiu^s  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street,  NW 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  proposed  amendments  to 
the  Coffee,  Sugar  &  Cocoa  Exchange 
coffee  "C"  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  John  Bird  of  the  Division 
of  Economic  Analysis,  Commodity 
Futures  Trading  Commission,  Three 
Layfayette  Centre.  21st  Street  NW, 
Washington,  DC  20581,  telephone  (202) 
418-5274.  Facsimile  number:  (202)  418- 
5527.  Electronic  mail:  jbird@cftc.gov 
SUPPLEMENTARY  INFORMATION:  The  coffee 
"C"  futiues  contract  currently  provides 
for  the  delivery  of  19  growths  of  coffee, 
including  coffee  produced  in  Peru,  at 
CSCE-licensed  warehouses  in  Miami, 
New  York,  New  Orleans,  and  San 
Francisco.  Individual  coffee  growths  are 
deliverable  at  par  or  at  specified 
premiums  or  discounts,  with  coffee  of 
the  grovyrth  of  Peru  presently  being 
deliverable  at  a  discount  of  400  points 
(4  cents  per  pound).  Thejcontract 
currently  requires  that  th^  bags  in  which 
deliverable  coffee  is  packed  must  be 
made  of  sisal,  henequen,  jute,  burlap  or 
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must  return  a 
copy  of  the 
Exchange,  at 
dehvered  to 
addition,  if  thi 
initially  are  U 
or  to  be  of  lo 
the  contract  pi 


The  proposi 
reduce  to  100 
the  discoimt 
growth  of  Pe 
Francisco  as 
proposed  ami 
estabUsh  a  ne 


woven  materi  il  having  similar 
properties,  wi  th  no  requirements  being 
speciHed  regarding  the  minimiun 
weight  of  sucft  bags. 

Tne  futures  contract  also  requires  that 
coffee  intende  d  for  delivery  must  be 
sampled  and  j  raded  by  CSCE-licensed 
individuals  in  accordance  with 
specified  prooedures  and  be  certified  as 
meeting  the  contract's  quality  standards. 
Currently,  samples  of  coffee  intended 
for  certificatio  n  must  be  taken  by 
Exchangc-licebsed  master  samplers.  The 
contract  requi|^s  that,  after  the  samples 
have  been  tak^n,  the  master  sampler 
igned  and  completed 
pling  order  to  the 
e  time  the  samples  are 
e  CSCE  for  grading.  In 
samples  of  a  coffee  lot 
nd  to  be  not  deliverable 
er  than  expected  quality, 
vides  that  the  party 
seeking  to  ha\je  coffee  certified  as 
deliverable  may  resubmit  the  coffee 
samples  for  rej-grading. 
~  1  amendments  will 

oints  (1  cent  per  pound) 
r  delivery  of  coffee  of  the 
and  will  delete  San 
delivery  point.  The 
dments  also  will 
requirement  that 
deliverable  coffee  must  be  packed  in 
bags  that  have  a  minimum  weight  of  700 
grams.  In  regard  to  the  contract's 
sampling  proc  edures,  the  proposed 
amendments  ivill  stipulate  that  the 
master  sampli  r  must  put  a  copy  of  the 
signed  and  co  [npleted  sampling  order 
into  the  bag  containing  the  sample  and 
deliver  the  sai  nple  to  the  Exchange.  In 
addition,  the  )roposed  amendments 
will  provide  t  lat.  in  the  case  where  the 
owner  of  a  gi\  en  lot  of  coffee  appeals  an 
initial  grading  decision,  the  owner  of 
the  coffee  at  il  s  own  expense  may  elect 
to  have  a  new  sample  of  the  coffee 
drawn  and  ev  duated  for  purposes  of  the 
appeal. 

■Phe  CSCE  i  itends  to  apply  the 
proposed  am<  ndment  reducing  the 
discount  for  c  elivery  of  Peruvian  coffee 
to  existing  co:  itract  months  that  have  no 
open  interest  md  to  all  newly  listed 
contract  moni  hs.  The  proposed 
amendments  ieleting  San  Francisco  as 
a  delivery  poi  nt  and  modifying  the 
contract's  san  pling  procedures  would 
be  made  effective  within  30  days  of  the 
date  of  the  Commission's  approval  of 
the  amendme  ats  with  respect  to  all 
existing  and  i  ewly  listed  contract 
months.  The  iroposed  amendment 
requiring  that  deliverable  coffee  be 
packed  in  ba^  s  weighing  at  least  700 
grams  would  }e  made  applicable  to 
coffee  certifie  d  for  delivery  on  and  after 
March  1,2001 1. 


With  regard  to  the  proposal  to  reduce 
the  discount  ciurently  applicable  to 
Peruvian  coffee,  the  Exchange  said  that 
"[T]he  physical  market  ciurently  values 
Peruvian  coffee  at  par  with  the  Coffee 
"C"  contract  or  at  a  premium.  *  *  * 
[Hlence  the  Peruvian  discount  *  *   * 
needed  to  be  narrowed  from  its  current 
400  points  to  100  points  to  reflect 
commercial  reality."  Concerning  the 
proposal  to  delist  San  Francisco  as  a 
delivery  port,  the  Exchange  said  that 
"[Olver  the  past  few  years,  there  has 
been  almost  no  interest  on  the  part  of 
the  coffee  trade  to  make  or  take  delivery 
out  of  the  Port  of  San  Francisco.  For 
some  time,  the  Exchange  has  had  no 
licensed  warehouses  in  the  Port." 

In  support  of  the  proposed  minimum 
700-gram  weight  for  bags  used  to 
package  delivery  coffee,  the  CSCE  said 
that  it  has  been  made  aware  that 
Exchange  coffee  has  been  packaged  in 
bags  that  easily  disintegrate  or 
breakdowm  and  that  the  proposed 
standard  would  strengthen  ihe  integrity 
of  the  bags  used.  Regarding  the  proposal 
to  permit  new  samples  to  be  drawn  on 
appeal  of  a  coffee  grading  decision,  the 
Exchange  indicated  that  the  existing 
rules  permit  appeals  to  be  evaluated 
based  on  the  original  sample  but  do  not 
provide  for  the  submission  of  new 
samples  of  the  same  coffee,  which  may 
be  particularly  useful  when  the  coffee 
has  failed  the  contract's  taste  standard 
(sweet  in  the  cup)  or  due  to  the  presence 
of  a  few  defective  beans.  Finally, 
concerning  the  change  in  sampling 
procediue,  the  Exchange  said  that 
requiring  that  master  samplers  label 
sample  bags  with  a  sequence  number 
and  insert  the  completed  and  signed 
sampling  order  in  Uie  sample  bag  would 
help  to  "  *   *   *  avoid  the  appearance  of 
a  conflict  of  interest." 

The  Commission  is  requesting 
comments  on  the  proposed 
amendments.  In  particular,  comments 
are  requested  regarding  extent  to  which 
proposed  100-point  discount  for 
delivery  of  Peruvian  coffee  reflects  cash 
market  pricing  relationships  between 
the  value  of  washed  Peruvian  coffee 
versus  washed  coffee  of  the  par  coffee 
growths  (i.e.,  coffee  from  Mexico, 
Salvador,  Guatemala.  Costa  Rica, 
Nicaragua,  Kenya,  New  Guinea, 
Tanzania,  Uganda,  and  Panama). 
Comments  also  are  requested  regarding 
ordinary  cash  market  requirements 
relative  to  the  standards  that  bags  used 
to  package  coffee  must  meet  and  the 
effect  on  the  futures  contract's  delivery 
process  of  requiring  a  minimum  weight 
per  bag  of  700  grams.  In  addition, 
conunents  are  requested  concerning  the 
effect  on  deliverable  supplies  of  the 
proposal  to  delete  San  Francisco  as  a 


delivery  point  and  the  effects,  if  any,  on 
the  delivery  process  of  the  proposed 
amendments  to  the  contract's  sampling 
procedures. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futiu-es  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington,  DC  20581.  Copies  of  the 
proposed  amendments  can  be  obtained  - 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address,  by  phone  at 
(202)  418-5100,  or  via  the  Internet  at 
secretary@cftc.gov. 

Other  materials  submitted  by  the 
Exchange  in  support  of  the  proposal 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  Part  145 
(1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  1 7  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments,  or  with  respect 
to  other  materials  submitted  by  the 
Exchange,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  January  27, 
2000. 

Richard  Shilts,  ' 
Acting  Director. 
[FR  Doc.  00-2332  Filed  2-02-00;  8:45  am] 

BILUNG  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  President's  Information 
Technology  Advisory  Committee 
(Formerly  the  Presidential  Advisory 
Committee  on  High  Performance 
Computing  and  Communications, 
Information  Technology,  and  the  Next 
Generation  internet) 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
next  meeting  of  the  President's 
Information  Technology  Advisory 
Committee.  The  meeting  wilfbe  open  to 
the  public.  Notice  of  this  meeting  is 
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required  under  the  Federal  Advisory 
Committee  Act,  {Pub.  L.  92-463). 
DATES:  February  25,  2000. 
ADDRESSES:  NSF  Board  Room  (Room 
1235),  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

PROPOSED  SCHEDULE  AND  AGENDA:  The 
President's  Information  Technology 
Advisory  Committee  {PIT AC)  will  meet 
in  open  session  from  approximately 
8:30  a.m.  to  12:30  p.m.  and  1:30  p.m.  to 
4:30  p.m.  on  February  25,  2000.  This 
meeting  will  include:  {1)  Updates  on 
PIT  AC'S  next  steps  and  panels  on: 
learning,  digital  libraries;  open  source 
software;  government;  healthcare;  the 
digital  divide;  and  international  issues. 
{2)  The  Federal  Budget  for  information 
technology  research  and  development  in 
FY  2001.  {3)  Information  technology 
strategies  in  Federal  agencies. 
FOR  FURTHER  INFORMATION:  The  National 
Coordination  Office  for  Computing, 
Information,  and  Communications 
provides  information  about  this 
Committee  on  its  web  site  at:  http:// 
www.ccic.gov;  it  can  also  be  reached  at 
{703)  306-4722.  Public  seating  for  this 
meeting  is  limited,  and  is  available  on 
a  first-come,  first-served  basis. 

Dated:  January  28,  2000. 
L.M.  B)rnuni, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  00-2298  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  5000-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

U.S.  Strategic  Command  Strategic 
Advisory  Group;  Meeting 

AGENCY:  Department  of  Defense, 

USSTRATCOM. 

ACTION:  Notice. 

SUMMARY:  The  Strategic  Advisory  Group 
{SAG)  will  meet  in  closed  session  on 
April  13  and  14,  2000.  The  mission  of 
the  SAG  is  to  provide  timely  advice  on 
scientific,  technical,  and  policy-related 
issues  to  the  Commander  in  Chief,  U.S. 
Strategic  Command,  diu-ing  the 
development  of  the  nation's  strategic 
war  plans.  At  this  meeting,  the  SAG  will 
discuss  strategic  issues  that  relate  to  the 
development  of  the  Single  Integrated 
Operational  Plan  {SIOP).  Full 
development  of  the  topics  will  require 
discussion  of  information  classified 
TOP  SECRET  in  accordemce  with 
Executive  Order  12958,  April  17,  1995. 
Access  to  this  information  must  be 
strictly  limited  to  personnel  having 


requisite  security  clearances  and 
specific  need-to  know.  Unauthorized 
disclosure  of  the  information  to  be 
discussed  at  the  SAG  meeting  could 
have  exceptionally  grave  impact  upon 
national  defense. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  {5 
U.S.C.  App  2),  it  has  been  determined 
that  this  SAG  meeting  concerns  matters 
listed  in  5  USC  552b{c)  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  28,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 
[FR  Doc.  00-02297  Filed  2-2-00;  8:45  am] 
BILUNG  CODE  5001-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Exclusive 
Patent  License;  Thiokol  Propulsion,  a 
Division  of  Cordant  Technologies,  Inc. 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Thiokol  Propulsion,  a  Division  of 
Cordant  Technologies,  Inc.,  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States,  to  practice  the 
Government-owned  invention  described 
in  U.S.  No.  5,693,794  entitled  "Caged 
Polynitramine  Compound." 
DATES:  Anyone  wishing  to  object  to  the 
granting  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  April  3. 
2000. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Naval  Research, 
ONR  OOCC,  Ballston  Tower  One,  800 
North  Quincy  Street,  Arlington,  Virginia 
22217-5660. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  G.  Wynn,  Associate  Counsel 
Intellectual  Property,  Office  of  Naval 
Research,  ONR  OOCC,  Ballston  Tower 
One,  800  North  Quincy  Street, 
Arlington,  Virginia  22217-5660, 
telephone  {703)  696-4004,  e-mail 
wynnj@onr.navy.mil  or  fax  {703)  696- 
6909. 

(Authority:  35  U.  S.  C.  207,  37  CFR  Part  404) 

Dated:  January  18,  2000. 
J.L.  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps.  U.  S.  Navy,  Federal  Register 
Liaison  Officer. 

(FR  Doc.  00-2426  Filed  2-2-00;  8:45  am) 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  3, 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  {44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  {OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  {1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  {2) 
Title;  {3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  {5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  {1)  Is 
this  collection  necessary  to  the  proper 
fimctions  of  the  Department;  {2)  Will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  Is  the  estimate 
of  burden  accurate;  {4)  How  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  {5)  How  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 
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Dated:  Januar  yr  28.  2000. 

William  Burroi  i^ 

Leader,  Informc  tion 
Office  of  the  Ch\ef  I 


Management  Group, 
information  Officer. 


Office  of  the  I  Undersecretary 

Type  of  Rev  iew:  New. 

Title:  Supplemental  Study  of  the 
Technology  Literacy  Challenge  Fund 
(TLCF).  I 

Frequency:  One  time. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  Of  LEAs. 

Reporting  aftd  Recordkeeping  Horn- 
Burden:  Keiponses:  636. 

Burden  Hoi  rs:  970. 

Abstract. •  Tills  study  will  collect  and 
analyze  information  about  the 
implementation  and  outcomes  of  the 
Technology  Literacy  Challenge  Fimd  at 
the  state  and  Ipcal  levels.  Drawing  upon 
sources  such  is  the  annual  state  TLCF 
performance  lieports,  local  technology 
plans,  and  suJvey  work,  this  study  will 
produce  a  national  representative 
picture  of  TL(|F's  contributions  to  the 
availability  arid  use  of  technology  in 
schools  and  provide  information  on 
targeting,  flexibility  and  other  key 
aspects  of  the  {program. 

Requests  fot  copies  of  the  proposed 
information  collection  request  may  be 
accessed  froni  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Buildidg  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIOl    IMG Issues@ed.gov  or 

faxed  to  202-708-9346. 

Written  coimments  or  questions 
regarding  burden  and/or  the  collection 
activity  requicements  should  be  directed 
to  Jacqueline  Montague  at  (202)  708- 
5359  or  via  har  internet  address 

Jackie Mont4gue@ed.gov.  Individuals 

who  use  a  te^communications  device 
for  the  deaf  (TIdD)  may  call  the  Federal 
Information  F®lay  Service  (FIRS)  at  1- 
800-a77-833i.l 

[FR  Doc.  00-23  16  Filed  2-2-00:  8:45  am) 
BILUNa  CODE  400  M)1-P 


DEPARTMEh^  OF  EDUCATION 

SubmlMion  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Corre  ;tion  Notice. 


summary:  On 

notice  invitin  ; 
was  publishei 
Reporting  Gu 
Institutional 
and  Preparati  )n 


January  21,  2000,  a  30-day 
comment  from  the  public 
for  the  Reference  and 
de  for  Preparing  State  and 
Report  on  Teacher  Quality 
in  the  Federal  Register 


(Volume  65,  Niunber  14)  dated  January 
21,  2000.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  hereby  issues  a 
correction  notice  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  This 
correction  notice  extends  the  public 
comment  period  from  February  22,  2000 
to  February  28,  2000.     . 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
28, 2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  OfBce  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer,  ^ 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  should  be  electronically 
mailed  to  the  internet  address 
OCIO_IMB_Issues©ed.gov,  or  should 
be  faxed  to  202-708-9346.  Another 
available  Web  site  is  provided  by  the 
Office  of  Postsecondary  Education  at: 
http//www.ed.gov/offices/OPE/News/ 
teacherprep/index.  html . 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Schubart  (202)  708-9266. 

Dated:  January  28,  2000. 
William  E.  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  00-2337  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.031] 

Strengthening  Institutions,  American 
Indian  Tribaily  Controlled  Colleges  and 
Universities,  and  Alaska  Native  and 
Native  Hawaiian-Serving  institutions 
Programs;  Correction 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  Fiscal  Year  2000; 
Correction. 

SUMMARY:  On  December  30. 1999,  a 
notice  was  published  in  the  Federal 
Register  (64  FR  73525-73527)  to  invite 
applications  for  the  2000-2001  award 


year.  This  notice  corrects  the  December 
30  dociunent. 
Page  73526  is  corrected  as  follows: 

(1)  Column  two,  line  30,  "accessed 
at:"  should  be  "accessed  begiiuiing 
February  1.  2000  at:". 

(2)  Column  two,  hne  30,  "http:// 
gapsweb.ed.gov/."  should  be  "http://e- 
grants.ed.gov". 

(3)  Coliunn  two,  line  31,  add  "Note: 
Some  of  the  procedures  in  these 
instructions  for  transmitting 

.  applications  differ  from  those  in  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  75.102).  Under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportimity  to 
comment  on  proposed  regulations. 
However,  these  amendments  make 
procedural  changes  only  and  do  not 
establish  new  substantive  policy. 
Therefore,  under  5  U.S.C.  553(b)(A),  the 
Secretary  has  determined  that  proposed 
rulemaking  is  not  required.". 
FOR  FURTHER  INFORMATION  CONTACT: 
Darlene  B.  Collins,  U.S.  Department  of 
Education,  1990  K  Street,  NW,  6th  floor. 
Washington.  DC  20006-8513. 
Telephone:  (202)  502-7777.  Email: 

darlene collins@ed.gov  If  you  use  a 

telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://wrww.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html 
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Dated:  January  28,  2000. 

A.  Lee  Fritschler, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

[FR  Doc.  00-2355  Filed  2-2-00;  8:45  am] 

BILLING  CODE  400(M)1-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.334]^ 

Gaining  Early  Awareness  and 
Readiness  for  Undergraduate 
Progrants  (GEAR  UP) 

agency:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Notice  of  Pre-Application 
Technical  Assistance  Workshops. 

SUMMARY:  The  Department  of  Education, 
through  the  National  Coimcil  for 
Community  and  Education  Partnerships 
(NCCEP),  has  schediUed  five  regional 
technical  assistance  workshops  between 
February  7,  2000  and  February  22,  2000 
to  help  prospective  applicants  better 
understand  the  Department's  approach 
to  implementing  the  competitive  grant 
process  to  be  held  in  spring  2000  under 
the  Gaining  Early  Awareness  and 
Readiness  for  Undergraduate  Programs 
(GEAR  UP)  Grant  Program,  authorized 
by  Title  IV,  Part  A,  subpart  2,  chapter  2 
of  the  Higher  Education  Act  of  1965,  as 
amended. 

Available  Guidelines:  You  may 
download  a  draft  of  the  application 
guidelines  from  the  program  web  site  at 
http://www.ed.gov/gearup/  or  by 
contacting  the  GEAR  UP  Program  Office 
at(202)  502-7676  or  e-mail  at 
gearup@ed.gov. 

SUPPLEMENTARY  INFORMATION:  At  these 
workshops,  the  public  will  learn  more 
about  the  purposes  and  requirements  of 
this  program,  how  to  apply  for  funds, 
program  eligibility  requirements,  the 
application  selection  process,  and 
considerations  that  might  help  them  to 
improve  the  quality  of  their  grant 
applications.  In  addition,  the 
importance  of  making  data  collection 
and  assessment  as  a  part  of  their 
program  practice  will  also  be  discussed. 
Persons  with  expertise  on  these  and 


other  issues  related  to  the  GEAR  UP 
Program  will  be  available  to  answer  any 
questions  on  these  topics. 

Date  of  Technical  Assistance 
Workshops:  The  workshops  are 
scheduled  to  be  held  in: 

1.  Phoenix,  AZ:  February  7,  2000; 
Wyndham  Garden  Hotel,  North 
Phoenix;  2641  W.  Union  Hills  Drive; 
Phoenix,  AZ  20001.  Contact  Person: 
James  Davis,  (202)  502-7676. 

2.  Kansas  City,  MO:  February  9.  2000; 
Hyatt  Regency  Crown  Center;  2345 
McGee;  Kansas  City,  MO  64108.  Contact 
Person:  Steve  Silver,  (202)  502-7676. 

3.  fackson,  MS:  February  16,  2000; 
Ramada  Inn  Southwest  Conference 
Center;  1525  Ellis  Avenue;  Jackson,  MS 
39204.  Contact  Person:  Walter  Howell, 
(202)  502-7676. 

4.  Washington,  DC:  February  18,  2000; 
Hyatt  Regency  on  Capitol  Hill;  400  New 
Jersey  Ave.,  NW;  Washington,  DC 
20001.  Contact  Person:  Kelcey  Klass, 
(202)  502-7676. 

5.  Edinburg.  TX:  February  22,  2000; 
Hobday  Inn;  1806  South  Closner  Blvd.; 
Edinburg,  TX  78539.  Contact  Person: 
Sylvia  Ross,  (202)  502-7676. 

Any  interested  parties  are  invited  to 
attend  these  workshops. 

Assistance  to  Individuals  With 
Disabilities  at  the  Technical  Assistance 
Workshops 

The  technical  assistemce  workshop 
sites  are  accessible  to  individuals  with 
disabilities.  The  Department  will 
provide  a  sign  language  interpreter  at 
each  of  the  scheduled  workshops.  If  you 
will  need  an  auxiliary  aid  or  service  to 
participate  in  the  workshop  (e.g. 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format),  notify  the  contact  person  listed 
for  the  workshop  at  least  two  weeks 
before  the  scheduled  workshop  date. 
Although  we  will  attempt  to  meet  a 
request  received  after  that  date,  we  may 
not  be  able  to  make  available  the 
requested  auxiliary  aid  or  service 
because  of  insufficient  time  to  arrange 
it. 

For  Additional  Workshop 
Information:  You  may  contact  the 


person  mentioned  as  contact  for  each 
workshop  site  listed 

Participants  shoidd  register  for  these 
workshops  online  at  http:// 
www.edpartnerships.org  or  by 
completing  the  copy  of  the  registration 
form  appended  to  this  notice  and  faxing 
the  completed  form  to  the  attention  of 
Adella  Santos  at  (202)  530-0809. 

FOR  FURTHER  INFORMATION  CONTACT:  Gear 
up  Program  Office:  Department  of 
Education,  Office  of  Postsecondary 
Education;  1990  K  Street,  NW; 
Washington,  DC  20006.  Inquiries  may 
be  sent  by  e-mail  to  gearup@ed.gov 
(please  type  in  the  subject  line:  PRE- 
APPUCATION  WORKSHOP)  or  by  fax 
to:  (202)  502-7675. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  folloviring  sites:  http:// 
ocfo.ed.gov/fedreg.htm,  http:// 
www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with  ' 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in 
Washington,  D.C.,  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Dated:  January  28,  2000. 

A.  Lee  Fritschler, 

Assistant  Secretary  for  Postsecondary 
Education. 

BILLING  CODE  4000-01-U 
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Pre-Application  Technical  Assistance  Workshops 
Registration  Form 


I  am  regist<  ring  to  attend  the  following  workshop  as  one  member  of  a 
person  tear  i  representing 


(Number  of  Persons) 


(identify  Institution  Likely  to  Serve  as  the  Fiscal  Agent) 


1.    Workshop  Dates  (Please  select  one): 

O  February!  7, 2000  -  Phoenix,  AZ 
Registration  {Deadline:  January  31, 2000 


16,  2000 -Jackson,  MS 


Registration  jDeadline:  January  31, 2000 

□  February  22,  2000  -  Edinburg,  TX 
Registration  Deadline:  January  31,  2000 


O  February  9,  2000  -  Kansas  City,  MO 
Registration  Deadline:  January  31, 2000 

O  February  18,  2000  -  Washington,  DC 
Registration  Deadline:  January  31,  2000 


2.  Contact  Information: 

Internet  e-mail  address: 

yote:  Confirmation  for  your  registration  will  be  sent  via  e-maiL 


First  Name 
Title: 

Institution: 
Address: 

City: 


Telephone 


Last  Name: 


State: 


Zip  Code: 


Fax: 


Please  identify  your  personal  communications  preference:  C3  Regular  Mail  O  Fax  O  E-Mail 
Do  you  reqfiire  special  accommodations?  O  No  G  Yes  (If  yes,  please  state  your  needs  below) 

For  more  information  or  inquiries  about  the  workshops  please  contact: 

National  Council  for  Community  &  Education  Partnerships 

One  Dupont  Circle,  NW.,  Suite  118 

Washington,  DC  20036 

Telephone:  202/939-9450 

Fax:  202/530-0809 

E-Mail:  gearup@nccep.nche.edu 
Website:  www.edpartnerships.org 

Tra  /el  and  lodging  related  costs  are  to  be  incurred  by  the  participant(s).  For  lodging  reservations, 

please  contact  the  hotel  corresponding  to  the  location  that  you  selected.  When  making  your  reservation,  identify 

yourself  as  part  of  the  NCCEP  group  attending  a  GEAR-UP  workshop  in  order  to  receive  the  special  room  rate. 
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February  7, 2000 
Phoenix,  AZ 

Hotel:  Wyndham 
Garden  Hotel 
North  Phoenix 
Address:  2641  West 
Union  Hills  Drive, 
Phoenix,  AZ  20001 
Tel:  602/978-2222 
Fax:  602/978-9139 
Rate:  $89.00* 
single/double  *plus  tax 
Deadline:  1/21/2000 

Workshop  to  be  held  at 
Arizona  State  Univer-sity 
-West  Campus 

20  miles  from  Sky 
Harbor  International 
Airport. 


February  9,  2000 
Kansas  City,  MO 

Hotel:  Hyatt 
Regency  Crown 
Center 

Address:  2345 
McGee,  Kansas 
City,  MO  64 1 08 
Tel:  816/421-1234 
Fax:  816/435-4190 
Rate:  $108.00* 
single -$133.00* 
double  *plus  tax 
Deadline:  1/21/2000 

RCI  shuttle  service 
to  hotel -$20 
rotindtrip. 


February  16, 2000 
Jackson,  MS 

Hotel:  Ramada  Inn 
South-  West 
Conference  Center 
Address: 
1525  Ellis  Avenue 
Jackson,  MS  39204 
Tel:  601/944-1 150 
Fax:  601/355-3602 
Rate:  $45.00*  single/ 
double  *plus  tax 
Deadline:  1/14/2000 

Workshop  to  be  held 
at  Jackson  State 
University. 

Ten  miles  from 
Jackson  JrUemationat 
Airport. 


February  18, 2000 
Washington,  DC 

Hotel: 

Hyatt  Regency 
Washington  DC  on 
Capitol  Hill 
Address:  400  New 
Jersey  Ave.  NW 
Washington,  DC 
20001 

Tel:  202/737-1234 
Fax:  202/393-7927 
Rate:  $139.00* 
single/double  *plus  tax 
DeadUne:  I/I  7/2000 

Six  miles  from 
Reagan  Washington 
National  Airport. 


February  22, 2000 
Edinburg,  TX 

Hotel:  Holiday  Inn 
Address:  1 806  South 
Closner  Boulevard 
Edinburg,  TX  78539 
Tel:  956/383-8800 
Fax:  956/383-1540 
Rate:  $60  00* 
single/double  *plus  tax 
Deadline:  1/21/2000 

Workshop  to  be  held  at 
University  of  Texas  - 
Pan  American 

20  miles  from  McAllen 
Airport. 


Reduced  Airfare:  American  Airlines  has  been  designated  as  the  official  airline  for  these  workshops.  They  will  offer  attendees  zone 
fares  and/or  special  discounts  off  the  lowest  published  American  Airline  round-trip  fare.  To  obtain  the  discount  rate  call  800/433- 
1790  and  refer  to  STAR  File  #6720UU. 


[FR  Doc.  00-2354  Filed  2-2-00;  8:45  am] 
BILUNG  CODE  4000-01-C 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP00-3(M)00] 

ANR  Pipeline  Company;  Notice  of 
Technical  Conference 

January  28,  2000. 

Take  notice  that  a  technical 
conference  will  be  held  on  Tuesday, 
February  8,  2000,  at  10:00  a.m.,  in  a- 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2373  Filed  2-2-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  OR98-1-000,  OR96-2-000, 
and  OR06-1 0-000] 

ARCO  Products  Company,  a  Division 
of  Atlantic  Richfield  Company,  Equilon 
Enterprises  LLC,  Mobil  Oil 
Corporation,  and  Texaco  Refining  and 
Marketing,  Inc.,  Complainants  v.  SFPP, 
LP.,  Respondent;  Notice  of  Second 
Amended  Complaint,  and  Third 
Original  Complaint  Against  SFPP,  LP. 

January  28,  2000. 

Take  notice  that  on  January  10,  2000, 
ARCO  Products  Company,  a  Division  of 
Atlantic  Richfield  Company,  Equilon 
Enterprises,  LLC,  a  successor  in  interest 
to  Texaco  Refining  and  Marketing,  Inc., 
and  Mobile  Oil  Corporation 
(Complainants)  tendered  for  filing  a 
complaint  alleging  that  there  are 
reasonable  grounds  to  believe  that  all  of 
the  rates  of  SFPP.  LP.  subject  to  the 
jurisdiction  of  the  Commission  and  not 
just  and  reasonable.  According  to 
Complainants,  the  overcharges  are  40% 
of  the  current  cost  of  service  and 
revenue  requirements,  or  a  minimum  of 
$75,000,000  a  year. 

Complainants  further  allege  that,  to 
the  extent  any  of  the  rates  are  subject  to 
a  threshold  "changed  circumstances 
standard"  pursuant  to  the  EP  Act  of 
1992,  this  threshold  is  met. 


Complainants  allege  they  are 
aggrieved  and  damaged  by  the  unlawful 
acts  of  SFPP,  L.P.  and  seek  relief  in  the 
form  of  reduced  rates  in  the  future  and 
reparations  for  past  and  current 
overcharges,  with  interest. 

This  complaint  incorporates,  and 
constitutes,  a  second  amendment  to  the 
Second  Amended  Compliant  filed  this 
same  day  in  related  dockets  that  the 
Commission  has  heretofore  held  in 
abeyance,  the  same  being  Docket  Nos. 
OR98-1-000,  OR96-2-000,  and  OR96- 
10-000. 

SFPP's  motion  for  a  further  extension 
of  time  filed  on  January  24,  2000  is 
denied. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214, 
385.211.  All  such  motions  or  protests 
should  be  filed  on  or  before  February 
14,  2000.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www/ferc/fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 
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Answers  to  thi  s  complaint  shall  be  due 
on  or  before  Fiibruary  14,  2000. 

David  P.  Boergei^, 

Secretary. 

[FR  Doc.  00-236  8  Filed  2-2-00;  8:45  am] 

BILLMO  COOe  6711  -01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  T 


[Docket  No.  RP«0-16&-000] 

Northwest  Pipeline  Corporation  v.  El 
Paso  Natural  ^s  Company;  Notice  of 
Complaint 

January  28,  20 

Take  notice  khat  on  January  27,  2000, 
Northwest  Pipeline  Corporation 
(Northwest)  fi  ed  a  complaint  against  EL 
Paso  Natural  C  as  Company  (El  Paso) 

CFR  206.  Northwest 

'aso  is  violating  GISB 
standards  1.3.i  and  1.3.22  by  failing  to 
adhere  to  the  c  onfirmation  deadlines 
and  confirmat  on  quantities  set  forth 
therein.  North  vest  claims  that  El  Paso's 

in  scheduled  quantity 
differences  bei  ween  the  pipelines  at  the 
interconnect  p  oint.  Northwest  has  been 
unsuccessful  i  i  trying  to  get  EL  Paso  to 
comply  and  re  quests  that  the 
Commission  order  El  Paso  to  adhere  to, 
and  to  detenji  ne  scheduled  quantities 

dating  back  to  June  1 , 
the  GISB 


pursuant  to  18 
asserts  that  El 


for  the  period 

1999  in  accordance  with 

standards 


fil  ng ; 


NE 


Any  person 
protest  this  fi 
to  intervene  oi 
Energy  Regula  t 
First  Street 
20426,  in 
and  214  of  the 
Practice  and 
and  385.214). 
protests  must 
February  16, 
considered  b\ 
determining  t 
taken,  but  wil 
protestants 
Any  person 
must  file  a 
of  this  filing 
Commission 
inspection  in 
Room.  This 
on  the  Interne  t 
online/rims, 
assistance.  Ai 


accc  rdance 


desiring  to  be  heard  or  to 

should  file  a  motion 
protest  with  the  Federal 
ory  Commission,  888 
Washington,  D.C. 
with  Rules  211 
Commission's  Rules  of 
rt-ocedure  (18  CFR  385.211 
(Ml  such  motions  or 
36  filed  on  or  before 
3000.  Protests  will  be 
the  Commission  in 
e  appropriate  action  to  be 
not  serve  to  make 
paries  to  the  proceeding. 

ing  to  become  a  party 
mc^ion  to  intervene.  Copies 
on  file  with  the 
are  available  for  public 
he  Public  Reference 

may  also  be  viewed 
at  http://www.fed.us/ 
(call  202-208-2222)  for 
swers  to  the  complaint 


a'e  I 
and 


fi  ing  ] 


hm 


shall  also  be  due  on  or  before  Febuary 
16,  2000. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2374  Filed  2-2-00;  8:45  am] 

aOUNG  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  OR98-1 3-000  and  OR9&-1- 
000] 

Tosco  Corporation,  Complainant  v. 
SFPP,  L.P.,  Respondent,  Notice  of 
Amended  Compliant 

January  28.  2000. 

Take  notice  that  on  January  10,  2000, 
pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206),  the 
Procediual  Rules  Applicable  to  Oil 
Pipeline  Proceedings  (18  CFR  343.1(a)). 
and  the  Commission's  Order 
Establishing  Fiulher  Procediu^s  issued 
in  these  dockets  on  Jemuary  13,  1999, 
Tosco  Corporation  (Tosco)  hereby 
submits  its  amended  complaint  in  this 
proceeding.  This  amended  complaint 
modifies  and  supersedes  the  original 
complaint  filed  herein  by  Tosco  on 
April  24. 1998. 

Tosco  respectfully  requests  that  the 
Commission:  (1)  Examine  the  rates  and 
charges  collected  by  SFPP  for  its 
jurisdictional  interstate  service;  (2) 
order  refunds  to  Tosco,  including 
appropriate  interest  thereon,  for  the 
applicable  reparation  period  to  the 
extent  the  Commission  finds  that  such 
rates  or  charges  were  unlawful;  (3) 
determine  just,  reasonable,  and 
nondiscriminatory  rates  for  SFPP's 
jurisdictional  interstate  service;  (4) 
award  Tosco  reasonable  attomej^'s  fees 
and  costs;  and  (5)  order  such  relief  as 
may  be  appropriate. 

SFPP's  motion  for  a  further  extension 
of  time  filed  on  January  24,  2000  is 
denied. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  DC 
20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214. 
385.211.  All  such  motions  or  protests 
should  be  filed  on  or  before  February 
14.  2000.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assisteince). 
Answers  to  this  complaint  shall  be  due 
on  or  before  February  14,  2000. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2369  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  0R96-1 5-000;  OR98-1-000; 
OR98-2-000  (Consolidated)] 

Ultramar  Inc.,  Complainant  v.  SFPP, 
LP.  Respondent,  ARCO  Products 
Company,  a  Division  of  Atlantic 
Richfield  Company;  Texaco  Refining 
and  Marketing,  Inc.;  Mobil  Oil 
Corporation,  Complainants  v.  SFPP, 
LP.  and  liltramar  Diamond  Shamrocit 
Corporation,  Complainant  v.  SFPP, 
L.P.  Respondent;  Notice  of  Amended 
Complaint 

January  28,  2000. 

Take  notice  that  on  January  10,  2000, 
pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206),  the 
Procedural  Rules  Applicable  to  Oil 
Pipeline  Proceedings  (18  CFR  343.1(a)), 
and  the  Commission's  Order 
Establishing  Further  procedures  issued 
in  these  dockets  on  January  13,  1999, 
Ultramar  Diamond  Shamrock 
Corporation  and  Ultramar  Inc. 
(Ultramar)  tendered  for  filing  their 
amended  complaint  in  the  captioned 
proceedings.  This  amended  complaint 
modifies  and  supplements  the  original 
complaints  filed  in  these  matters  by 
Ultramar  in  Docket  Nos.  OR96-1 5-000 
and  OR98-2-000  on  August  30,  1996 
and  November  21,  1997  respectively. 

On  August  30,  1996,  Ultramar  Inc. 
filed  a  complaint  against  SFPP.  in 
Docket  No.  OR96-15.  asserting  that 
SFPP  had  violated  the  Interstate 
Commerce  Act  (ICA)  by  failing  to  file  an 
interstate  tariff  for  the  Watson 
enhancement  facilities  (Drain  Dry 
facilities)  and  that,  generally,  the  rate  for 
the  same  was  and  continues  to  be  unjust 
and  unreasonable  and  without  basis. 

Ultramar  respectfully  requests  that  the 
Commission:  (1)  Examine  the 
challenged  rates  and  charges  collected 
by  SFPP  for  its  jurisdictional  interstate 
service;  (2)  order  refunds  to  Ultramar, 
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including  appropriate  interest  thereon, 
for  the  applicable  reparation  periods  to 
the  extent  the  Commission  finds  that 
such  rates  or  charges  were  unlawful;  (3) 
determine  just,  reasonable,  and 
nondiscriminatory  rates  for  SFPP's 
jurisdictional  interstate  service;  (4) 
award  Ultramar  reasonable  attorney's 
fees  and  costs;  and  (5)  order  such  other 
relief  as  may  be  appropriate. 

SFPP's  motion  for  a  further  extension 
of  time  file  on  January  24,  2000  is 
denied. 

Any  person  desiring  to  be  heard  or  to 
protest  the  amended  complaint  should 
file  a  motion  to  intervene  or  a  protest 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  February  14,  2000.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance).  Answers  to  this  amended 
complaint  shall  be  due  on  or  before 
February  14,  2000. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2370  Filed  2-2-00;  8:45  amf 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  OR96-1 5-000  and  OR97-2- 
000] 

Ultramar  inc.,  Complainant  v.  SFPP, 
LP.,  Respondent,  and  Ultramar  Inc., 
Complainant  v.  SFPP,  LP., 
Respondent;  Notice  of  Amended 
Complaint 

January  28,  2000. 

Take  notice  that  on  January  10,  2000, 
pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206),  the 
Procedural  Rules  Applicable  to  Oil 
Pipeline  Proceedings  (18  CFR  343.1(a)), 
and  the  Commission's  Order 
Establishing  Further  Procedures  issued 
in  these  dockets  on  January  13, 1999, 
Ultramar  Diamond  Shanu-ock 


Corporation  and  Ultramar  Inc. 
(Ultramar)  tendered  for  filing  their 
amended  complaint  in  the  captioned 
proceedings.  This  amended  complaint 
modifies  and  supplements  the  original 
complaints  filed  ift  these  matters  by     '^ 
Ultramar  in  Docket  Nos.  OR96-1 5-000 
and  OR98-2-000  on  August  30,  1996 
and  October  21,  1996  respectively, 

On  August  30. 1996,  Ultramar  Inc. 
filed  a  complaint  against  SFPP,  in 
Docket  No.  OR96-15,  asserting  that 
SFPP  had  violated  the  Interstate 
Commerce  Act  (ICA)  by  failing  to  file  an 
interstate  tariff  for  the  Watson 
enhancement  facilities  (Drain  Dry 
facilities)  and  that,  generally,  the  rate  for 
the  same  was  and  continues  to  be  unjust 
and  unreasonable  and  without  basis. 

Ultramar  respectfully  requests  that  the 
Commission:  (1)  examine  the  challenged 
rates  and  charges  collected  by  SFPP  for 
its  jurisdictional  interstate  service;  (2) 
order  refunds  to  Ultramar,  including 
appropriate  interest  thereon,  for  the 
applicable  reparation  periods  to  the 
extent  the  Commission  finds  that  such 
rates  or  charges  were  unlawful;  (3) 
determine  just,  reasonable,  and 
nondiscriminatory  rates  for  SFPP's 
jurisdictional  interstate  service;  (4) 
award  Ultramar  reasonable  attorney's 
fees  and  costs;  and  (5)  order  such  other 
relief  as  may  be  appropriate. 

SFPP's  motion  for  a  further  extension 
of  time  filed  on  January  24,  2000  is 
denied. 

Any  person  desiring  to  be  heard  or 
protest  the  amended  complaint  should 
file  a  motion  to  intervene  or  a  protest 
with  the  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  February  14,  2000.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.u5/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Answers  to  this  amended 
complaint  shall  be  due  on  or  before 
February  14,  2000. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  00-2371  Filed  2-2-00;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-79-000,  et  al.] 

West  Fork  l^nd  Development 
Company,  LLC,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

January  24,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  West  Fork  Land  Development 
Company,  LL.C. 

[Docket  No.  EGOO-79-OOOj 

Take  notice  that  on  January  18,  2000, 
West  Fork  Land  Development  Company, 
L.L.C.  (West  Fork),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

West  Fork  is  a  Delaware  limited 
liability  company  and  a  wholly-owned 
subsidiary  of  Enron  North  America 
Corp.  West  Fork's  facility  will  be  a 
natural  gas-fired,  single  cycle  generating 
facility  with  a  combined  generating    ^ 
capacity  of  approximately  575  MW 
(winter  rating).  Commercial  operations 
are  expected  to  commence  in  May  2000. 

West  Fork  further  states  that  copies  of 
the  application  were  served  upon  the 
Seciuities  and  Exchange  Commission 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Des  Plaines  Green  Land 
Development,  L.L.C. 

[Docket  No.  EGOO-8O-OOOI 

Take  notice  that  on  January  18,  2000, 
Des  Plaines  Green  Land  Development, 
L.L.C.  (Des  Plaines  Green  Land), 
tendered  for  filing  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exenrpt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Rrgulations. 

Des  Plaines  Green  Land  is  a  Delaware 
limited  liability  company  and  a  wholly- 
owned  subsidiary  of  Enron  North 
America  Corp.  Des  Plaines  Green  Land's 
facility  will  be  a  natural  gas-fired,  single 
cycle  generating  facility  with  a 
combined  generating  capacity  of 
approximately  700  MW  (winter  rating). 
Commercial  operations  are  expected  to 
commence  in  Jime  2000. 
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Des  Plaines  Green  Land  further  states 
that  copies  of  he  apphcation  were 
served  upon  tie  Securities  and 
Exchange  Con^mission  and  the  Illinois 
Conunerce  Coinmission. 

Comment  dhte:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tlis  notice.  The 
Commission  will  limit  its  consideration 
of  comments  tp  those  that  concern  the 
adequacy  or  accuracy  of  the  apphcation. 

3.  Gleason  Po^er  I,  L.L.C. 

[Docket  No.  EG(io-81-000] 

Take  notice  that  on  January  18,  2000, 
Gleason  Power  I,  L.L.C.  (Gleason 
Power),  filed  With  the  Federal  Energy 
Reg\ilatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Pi^  365  of  the 
Conunission's  Regulations. 

Gleason  Power  is  a  Delaware  limited 
liability  compimy  and  a  wholly-owned 
subsidiary  of  5nron  North  America 
Corp.  Gleason  Power's  facility  will  be  a 
natxiral  gas-fir  id,  single  cycle  generating 
facility  with  a  combined  generating 
capacity  of  ap  jroximately  585  MW 
(winter  rating).  Commercial  operations 
are  expected  tp  commence  in  May  2000. 

Gleason  PoWer  further  states  that 
copies  of  the  application  were  served 
upon  the  Securities  and  Exchange 
Commission  atid  the  Tennessee 
Regulatory  Ai|thority. 

Comment  dhte:  February  7.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tjiis  notice.  The 
Commission  will  limit  its  consideration 
of  comments  tia  those  that  concern  the 
adequacy  or  a(  :curacy  of  the  application. 

4.  Pan  Americ  an  Energy  LLC 

[Docket  No.  EG(|o-82-OOOl 

Take  notice 
Pan  AmericanI  Energy 
hmited  liabilii  y 
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that  on  January  19,  2000, 
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Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pan  American  Energy  LLC 

(Docket  No.  EGOO-83-OOOl 

Take  notice  that  on  January  19,  2000, 
Pan  American  Energy  LLC,  a  Delaware 
limited  liability  company,  with  offices 
at  Av.  Leandro  N.  Alem  1180,  Buenos 
Aires,  1001,  ARGENTINA  (the 
Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  (EWG)  status 
pursuant  to  Part  365  of  the 
Commission's  Regiilations. 

The  Apphcant  will  be  engaged 
indirectly,  through  an  affiliate  as 
defined  in  Section  2{a)(ll)(B)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  (PUHCA),  in  owning  and  operating 
eligible  focilities  constructed  in 
Argentina:  the  774.5  MW  Dock  Sud 
power  plant  located  near  the  Greater 
Buenos  Aires  Area,  Argentina, 
consisting  of  two  ABB  GT-26  combined 
cycle  combustion  tiubines,  2  Babcock 
Wilcox  heat  recovery  boilers,  and  one 
ABB  steam  tiirbine  sub-station,  and 
associated  equipment  and  real  estate,  all 
of  which  will  be  an  eligible  facility.  The 
turbines  will  be  natural  gas-fired  only. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

6.  Atlantic  City  Electric  Company, 
Camden  Cogen,  L.P.,  et  al. 

[Docket  No.  ELOO-36-OOOl 

Take  notice  that  on  January  21,  2000, 
Atlantic  City  Electric  Company,  Camden 
Cogen,  L.P.,  Delmarva  Power  &  Light 
Company,  Edison  Mission  Marketing  & 
Trading,  Inc.,  Electric  Power  Supply 
Association,  FPL  Energy,  Inc.,  New 
Energy  Inc.,  Old  Dominion  Electric 
Cooperative,  PECO  Energy  Company, 
PG&E  Energy  Trading-Power,  L.P.,  PG&E 
Generating  Company,  Sithe  Power 
Marketing,  L.P.,  Strategic  Energy  L.L.C, 
Virginia  Electric  and  Power  Company, 
Williams  Energy  Marketing  and  Trading 
Company,  WPS  Energy  Services,  Inc., 
(together,  the  Complainants),  tendered 
for  filing  a  complaint  against  PJM 
Interconnection,  L.L.C.  for  attempting  to 
eliminate  certain  payments  for 
Operating  Reserves  without  a  FERC  rate 
filing. 

Comment  date:  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  also  be  due  on  or  before 
January  31,  2000. 


7.  New  England  Power  Pool 

[Docket  No.  ER99-2335-000] 

Take  notice  that  on  January  19,  2000,« 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  tendered  for 
filing  additional  information  to  its 
December  30, 1999,  filing  identifying 
the  status  of  its  efforts  to  develop  a 
Congestion  Management  System  and 
Multi-Settlement  System.  This 
supplemental  information  provides  an 
update. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  entities  on  the  service  lists  in 
the  above-captioned  docket,  to  the 
Participants  in  the  New  England  Power 
Pool,  and  to  the  New  England  state 
governors  and  regulatory  comjnissions. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Atlantic  City  Electric  Company,  and 
Baltimore  Gas  &  Electric  Company,  et 
al. 

[Docket  No.  EROO-638-OOOl 

Take  notice  that  on  January  19,  2000, 
Atlantic  City  Electric  Company, 
Bciltimore  Gas  &  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Metropolitan  Edison  Company,  PP&L, 
Inc.,  PECO  Energy  Company,  UGI 
Utilities,  Inc.,  Potomac  Electric  Power 
Company  and  Public  Service  Electric 
and  Gas  Company  (together,  the 
Conemaugh  Switching  Station  Owners), 
tendered  for  filing  an  amendment  to 
their  November  23,  1999  filing  in  this 
docket. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pennsylvania  Electric  Company 

[Docket  No.  EROO-639-OOOl 

Take  notice  that  on  January  19,  2000, 
Pennsylvania  Electric  Company  (doing 
business  as  GPU  Energy)  tendered  for 
filing  an  amendment  to  its  November 
23, 1999  filing  in  this  docket. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Gleason  Power  I,  L.L.C. 

[Docket  No.  EROO-11 39-000] 

Take  notice  that  on  January  18,  2000, 
Gleason  Power  I,  L.L.C.  (Gleason 
Power),  tendered  for  filing  an 
application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  Gleason  Power's  FERC 
Electric  Rate  Schedule  No.  1  to  be 
effective  on  March  15,  2000. 

Gleason  Power  intends  to  engage  in 
electric  power  and  energy  transactions 
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as  a  marketer  and  a  broker.  In 
transactions  where  Gleason  Power  sells 
electric  energy,  it  proposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Des  Plaines  Green  Land 
Development,  L.L.C. 

[Docket  No.  EROO-1 140-000] 

Take  notice  that  on  January  18,  2000, 
Des  Plaines  Green  Land  Development, 
L.L.C.  (Des  Plaines  Green  Land), 
tendered  for  filing  an  application  for 
weuvers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  Des  Plaines 
Green  Land's  FERC  Electric  Rate 
SchediUe  No.  1  to  be  effective  on  March 
15,  2000. 

Des  Plaines  Green  Land  intends  to 
engage  in  electric  power  and  energy 
transactions  as  a  marketer  and  a  broker. 
In  transactions  where  Des  Plaines  Green 
Land  sells  electric  energy,  it  proposes  to 
make  such  sales  on  rates,  terms  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  West  Fork  Land  Development 
Compan}(,  L.L.C. 

(Docket  No.  EROO-1141-000] 

Take  notice  that  on  January  18,  2000, 
West  Fork  Land  Development  Company, 
L.L.C.  (West  Fork),  tendered  for  filing  an 
application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  West  Fork's  FERC  Electric 
Rate  Schedule  No.  1 ,  to  be  effective  on 
March  15,  2000. 

West  Fork  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  West  Fork  sells 
electric  energy,  it  proposes  to  make  such 
sales  oh  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Ameren  Services  Company 

[Docket  No.  EROO-1 144-000] 

Take  notice  that  on  January  19,  2000, 
Ameren  Services  Company  (AMS) 
tendered  for  filing  an  Interconnection 
Agreement  between  AMS  and  Soyland 
Power  Cooperative,  Inc.  (Soyland).  AMS 
asserts  that  the  purpose  of  the 
Agreement  is  to,  among  other  things, 


establish  the  rights  and  obligations  of 
Soyland,  the  point  of  interconnection 
and  Irrevocable  Letter  of  Credit. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Ameren  Services  Company 

[Docket  No.  EROO-1145-000] 

Take  notice  that  on  January  19,  2000, 
Ameren  Services  Company  (AMS) 
tendered  for  filing  an  Interconnection 
Agreement  between  AMS  and 
Southwestern  Electric  Cooperative,  Inc. 
(Southwestern).  AMS  asserts  that  the 
purpose  of  the  Agreement  is  to,  among 
other  things,  establish  the  rights  and 
obligations  of  Southwestern,  the  point 
of  interconnection  and  Irrevocable 
Letter  of  Credit. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  EROO-1 146-000] 

Take  notice  that  on  January  19,  2000, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  Section  35.15  of  the 
Commission's  Regulations,  18  CFR 
35.15,  a  Notice  of  Cancellation  of 
inactive  rate  schedules  between  NYSEG 
and  Central  Maine  Power  Company 
(CMP),  DuPont  Power  Marketing  Inc. 
(DuPont),  EnerZ  Corporation  (EnerZ), 
Ensearch  Energy  Service  (New  York) 
(Ensearch),  Equitable  Power  Services 
Company  (Equitable),  MidCon  Power 
Services  Corp.  (MidCon),  New  England 
Power  Company  (NEPCo),  North 
American  Energy  Conservation,  Inc. 
(NAEC),  and  Virginia  Electric  and 
Power  Company  (VEPCo).  NYSEG 
requests  that  the  Notice  of  Cancellation 
be  deemed  effective  as  of  January  20, 
2000.  To  the  extent  required  to  give 
effect  to  the  Notice  of  Cancellation, 
NYSEG  requests  waiver  of  the  notice 
requirements  pursuant  to  Section  35.15 
of  the  Commission's  Regulations,  18 
CFR  35.15. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  CMP,  DuPont,  EnerZ, 
Ensearch,  Equitable,  MidCon,  NEPCo, 
NAEC,  and  VEPCo. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  AES  Londonderry,  LLC 

[Docket  No.  EROO-1 147-000] 

Take  notice  that  on  January  19,  2000, 
AES  Londonderry,  LLC  (AES 
Londonderry),  tendered  for  filing  an 
initial  rate  schedule  and  request  for 


certain  waivers  and  authorizations 
piusuant  to  Section  35.12  of  the 
regulations  of  the  Federal  Energy 
Regulatory  Commission  (the 
Commission).  The  initial  rate  schedule 
provides  for  the  sale  to  wholesale 
purchasers  at  market-based  rates  of  the 
output  of  an  electric  power  generation 
facility  imder  development  by  AES 
Londonderry  in  Londonderry, 
Rockingham  County,  New  Hampshire 
(the  Facility).  AES  Londonderry 
requests  that  the  Conunission  promptly 
accept  the  rate  schedule  for  filing, 
without  suspension,  investigation  or 
refund  liability,  and  make  the  rate 
schedule  effective  as  of  the  date  that 
service  commences  at  the  Facility. 

A  copy  of  the  filing  was  served  upon 
the  New  Hampshire  Public  Utilities 
Commission. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Cinergy  Services,  Inc.  • 

[Docket  No.  EROO-1 148-000] 

Take  notice  that  on  January  19,  2000, 
Cinergy  Services,  Inc.,  collectively  as 
agent  for  and  on  behalf  of  its  utility 
operating  company  affiliates.  The 
Cincinnati  Gas  fit  Electric  Company  and 
PSI  Energy,  Inc.  (Cinergy),  tendereid  for 
filing  a  service  agreement  under 
Cinergy's  Resale,  Assignment  or 
Transfer  of  Transmission  Rights  and 
Ancillary  Service  Rights  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
DTE  Energy  Trading,  Inc.,  (DTE  ET). 

Cinergy  and  DTE  ET  are  requesting  an' 
effective  date  of  January  1,  2000. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Allegheny  Enei^  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  et.  al. 

[Docket  No.  EROO-1 149-000] 

Take  notice  that  on  January  19,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  69  to  add 
Engage  Energy  US,  L.P.,  to  Allegheny 
Power  Open  Access  Transmission 
Service  Tariff  which  has  been  accepted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER96-58-000. 

The  proposed  effective  date  under  the 
Service  Agreement  is  January  18,  2000 
or  a  date  ordered  by  the  Commission. 

Copies  of  the  fiUng  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
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Public  Utility 
Maryland  Publi( ; 
the  Virginia  Stal  b 
Commission,  anp 
Public  Service 

Comment  datt  r 
accordance  vvitli 
at  the  end  of  thii  i 

19.  Allegheny  Energy  5>ervice 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  (^mpany,  LX,C 


mmission,  the 

Service  Commission, 
Corporation 
the  West  Virginia 
C)onunission. 

February  8,  2000,  in 

Standard  Paragraph  E 

notice. 


[Docket  No.  ERO( 

Take  notice 
Allegheny  Enei 
on  behalf  of  All< 
Company,  LLC 
Supply),  tendei 
No.  17  to  addoi 
(Nicole  Energy 


1150-000] 

it  on  January  19,  2000, 

Service  Corporation 

iheny  Energy  Supply 

Uegheny  Energy 

id  for  filing  Supplement 

(1)  new  Customer 
lervices,  Inc.)  to  the 


waiver  of  notice 
service  available 


Market  Rate  Tariff  under  which 
Allegheny  Energy  Supply  offers 
generation  servi  :es. 
Allegheny  En(  irgy  Supply  requests  a 
requirements  to  make 
as  of  December  29, 
1999  to  Nicole  &iergy  Services,  Inc. 
Copies  of  the  iling  have  been 
*ublic  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  C(  mmission,  the 

Service  Commission, 
the  Virginia  Statfe  Corporation 
Commission,  thd  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  datk:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

20.  Northeast  Ui  ilities  Service  Company 

[Docket  Nos 

008,  ER97-1359-(t)0 

4604-000) 

Take  notice  th  at 
Northeast  Utilities 
(NUSCO),  tendebd 
to  the  Northeast 
Companies  Ope 
Service  Tariff  Ni ) 
and  2  to  that  tar  ff 
the  Commission 
Utilities  Service 
61.184(1999). 

Comment  date 
accordance  with 
at  the  end  of  thi 


Standard  Paragi  aph 

E.  Any  person 
to  protest  such 
motion  to  intervene 
Federal  Energy 
888  First  Street 
20426,  in 
and  214  of  the 
Practice  and  Prtted 
and  385.214).  A 
protests  should 


accorc  ance 


ER95t-l 686-006,  ER96-496- 

,  OA97-300-000,  ER98- 

on  January  14,  2000, 
Service  Company 
for  filing  revisions 
Utilities  System 
Access  Transmission 
9  and  Supplements  1 
in  compliance  with 
s  order  in  Northeast 
Company,  89  FERC  "fl 

■Februarys,  2000,  in 
Standard  Paragraph  E 
notice. 


desiring  to  be  heard  or 
^ling  should  file  a 

or  protest  with  the 
tegulatorv  Commission, 
NE,  Washington,  DC 
with  Rules  211 
Cjommission's  Rules  of 
ure  (18  CFR  385.211 
such  motions  or 
)e  filed  on  or  before  the 


comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (caU 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2335  Filed  2-2-00;  8:45  am] 

84LUNG  CODE  Sn7-01-I> 


DEPAFtTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-94-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  for 
the  Proposed  FGT  Phase  iV  Expansion 
Project 

January  28,  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Conunission)  has  prepared  a  Final 
Environmental  Impact  Statement  (FEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Florida  Gas  Transmission 
Company  (FGT)  in  the  above-referenced 
docket. 

The  FEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  with  the  appropriate  mitigating 
measures  as  recommended,  would  have 
limited  adverse  environmental  impact. 
The  FEIS  also  evaluates  alternatives  to 
the  proposal,  including  system 
alternatives;  major  route  alternatives; 
and  route  variations. 

On  December  1,  1998,  FGT  filed  with 
FERC  the  original  description  of  the 
proposed  action  for  the  FGT  Phase  IV 
Expansion  Project.  In  May  1999,  FGT 
filed  modifications  to  the  proposed 
route  for  several  of  the  pipeline 
components.' 

The  proposed  action  and  the 
environment  analysis  in  the  FEIS  are 
based  on  the  May  1999  filing  as  affected 
by  the  August  23,  1999  deletions. 


'  The  FEIS  provides  a  complete  listing  of  the 
facilities  which  FCT  withdrew  from  its  application 
on  August  23.  1999,  including  for  example  the  New 
Smyrna  Beach  Lateral  and  its  associated  Duke 
Energy  Meter  Station. 


The  FEIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities: 

A.  Pipeline  facilities: 

1.  In  Mississippi,  FGT  proposes  to 
construct  9.3  miles  of  36- inch-diameter 
pipeline  in  George  and  Greene  Counties 
(Mainline  Loop-Mississippi). 

2.  In  Florida,  FGT  proposes  to 
construct: 

a.  6.1  miles  of  30-inch-diameter 
pipeline  in  Bradford  County  (Mainline 
Loop-Florida); 

b.  4.57  miles  of  12-inch-diameter 
pipeline  in  Manatee  Coimty  (Sarasota 
Lateral  Loop); 

c.  0.84  mile  of  6-inch-diameter 
pipeline  in  Polk  County  (Lake  Wales 
Lateral  Loop  Extension); 

d.  5.73  miles  of  4-Lnch-diameter 
pipeline  in  Hillsborough  Coimty 
(Tampa  South  Lateral  Extension);  and 

e.  113.0  miles  of  30-  and  26-inch- 
diameter  pipeline,  consisting  of  75.3 
miles  of  30-inch-diameter  pipeline  in 
Hillsborough,  Polk,  Hardee,  and  DeSoto 
Counties,  and  37.7  miles  of  26-inch- 
diameter  pipeline  in  DeSoto,  Charlotte, 
and  Lee  Counties  (West  Leg  Extension). 

B.  Compressor  facilities: 

1.  In  Florida,  FGT  proposes  to: 

a.  add  10,350  hp  of  compression  to 
the  existing  CS  12A  in  Santa  Rosa 
County; 

b.  add  10,350  hp  of  compression  to 
the  existing  CS  14A  in  Gadsden  County; 

c.  construct  a  new  10,350  hp  CS  24  in 
Gilchrist  County;  and 

d.  add  7,170  hp  of  compression  to  the 
existing  CS  26  in  Citrus  Coimty. 

C.  Associated  aboveground  facilities: 

1.  In  Mississippi,  FGT  proposes  to 
construct  one  mainline  valve  and  one 
tie-on  the  Mainline  Loop  in  Greene 
County. 

2.  In  Florida,  FGT  proposes  to 
construct: 

a.  The  Nationad  Gypsum  Meter  Station 
in  Hillsborough  County,  and  the  Florida 
Power  and  Light  Company  (FPL)  Fort 
Myers  Meter  Station  in  Lee  County;  and 

b.  Miscellaneous  facilities,  including 
two  tie-ins  in  Bradford  County;  two  tie- 
ins  in  Manatee  County;  two  tie-ins  on 
the  Lake  Wales  Lateral  Loop  Extension 
in  Polk  County;  one  tie-in  on  the  Tampa 
South  Lateral  Extension  in  Hillsborough 
County;  and  on  the  West  Leg  Extension, 
one  tie-in  in  Hillsborough  Coimty,  one 
crossover  in  Polk  County,  two 
interconnections  in  Polk  County,  one 
tap  valve  and  tie-in  in  Lee  County,  and 
eight  mainline  valves  in  Hillsborough, 
Polk,  Hardee,  DeSoto,  and  Charlotte 
Counties. 

The  purpose  of  the  proposed  FGT 
Phase  IV  Expansion  Project  is  to  deliver 
natural  gas  largely  for  electric  power 
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generation.  The  largest  user,  for  which 
most  of  the  proposed  facilities  would  be 
constructed,  is  FPL  for  the  existing  Fort 
Myers  Power  Generating  Station  in  Lee 
County,  Florida.  In  addition,  one  natural 
gas  local  distribution  company  (LDC) 
and  two  industrial  customers  would  be 
served  with  small  quantities  of  natural 
gas. 

The  FEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  N.E.,  Room  2A. 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  FEIS  have  been  mailed 
to  Federal,  state  and  local  agencies, 
public  interest  groups,  individuals  who 
have  requested  the  FEIS,  newspapers, 
and  parties  to  this  proceeding. 

In  accordance  with  the  Council  on 
Environmental  Quality's  (CEQ) 
regulations  implementing  the  National 
Environmental  Policy  Act,  no  agency 
decision  on  a  proposed  action  may  be 
made  until  iO  days  after  the  U.S. 
Environmental  Protection  Agency 
publishes  a  notice  of  availability  of  an 
FEIS.  However,  the  CEQ  regulations 
provide  an  exception  to  this  rule  when 
an  agency  decision  is  subject  to  a  formal 
internal  appeal  process  which  allows 
other  agencies  or  the  public  to  make 
their  views  known.  In  such  cases,  the 
agency  decision  may  be  made  at  the 
same  time  the  notice  of  the  FEIS  is 
published,  allowing  both  periods  to  run 
concurrently.  The  Commission  decision 
for  this  proposed  action  is  subject  to  a 
30-day  rehearing  period. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088  or  on 
the  FERC  Internet  website 
(www.ferc.fed.us)  using  the  "RIMS" 
link  to  information  in  this  docket 
number.  Click  on  the  "RIMS"  link, 
select  "Docket  #"  from  the  RIMS  Menu, 
and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 


CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary 

[FR  Doc.  00-2378  Filed  2-2-00;  8:45aml 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Analysis  and 
Soliciting  Comments, 
Recommendations,  Terms  and 
CondKions,  and  Prescriptions 

January  28.  2000. 

Take  notice  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  P-1 1730-000. 

c.  Date  Filed:  April  21, 1999. 

d.  Applicant:  Black  River  Limited 
Partnership. 

e.  Name  of  Project:  Alvemo 
Hydroelectric  Project. 

f.  Location:  On  the  Black  River  in  the 
Townships  of  Aloha,  Benton,  and  Grant, 
in  Cheboygan  County,  Michigan.  The 
project  would  not  utilize  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact;  Frank  O. 
Christie,  President,  Franklin  Hydro, 
Inc.,  P.O.  Box  967,  Traverse  Citv,  MI 
49685-0967, (231)  946-5797. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  John 
Costello,  E-mail  address, 
john.costello@ferc.fed.us  or  telephone  at 
{202) 219-2914. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  date  of  this  notce. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Conunission,  888  First 
Street,  N.E.,  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  serve  list  for  the  project.  Further, 
if  an  intervener  files  comments  or 
documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  dociunent  on 
the  resource  agency. 


k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

i.  Description  of  Project:  The 
constructed  project  consists  of  a  360- 
foot-long  earth  filed  dam  with  a  power 
plant  located  on  the  right  riverbank  and 
a  gated  spillway  near  die  left  bank.  The 
project  impoundment  extends 
approximately  2.5  miles  upstream.  The 
powerhouse  contains  2  horizontal 
tiu"bine/generator  sets. 

m.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  and  Maintenance  Branch,  located 
at  888  First  Street,  N.E.,  Room  2A-1, 
Washington.  D.C.  20426.  or  by  calling 
(202)  208-1371.  The  application  may  be 
view  on  the  web  at  www.ferc.fed.us.  Call 
(202)  208-2222.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
Cheboygan  Public  Library,  107  South 
Ball  Street.  Cheboygan.  Michigan. 

Filing  and  Service  of  Responsive 
Documents 

The  application  is  ready  for 
environmental  analysis  at  this  time,  and 
the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  piu'suant  to 
Section  4.340))  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991.  56 
FR  23108,  May  20.  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Conunission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS". 

"RECOMMENDA'nONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
nimiber  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
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evidentiary  basik  and  otherwise  comply 
with  the  requiretnents  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  dire::tly  from  the  applicant. 
Any  of  these  do<  aiments  must  be  filed 
by  providing  the  original  and  the 
number  of  copias  required  by  the 
Commission's  regulations  to:  The 
Secretary,  FedeibJ  Energy  Regulatory 
Conunission,  88B  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Office  of  Hydropower 
Licensing,  Fedetal  Energy  Regulatory 
Commission,  at  ^le  above  address.  Each 
filing  must  be  a()companied  by  proof  of 
service  on  all  parsons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 


David  P.  Boergen 

Secretary. 

[FR  Doc.  00-2372 

aiujNO  cooe  s7i7-di-M 


Filed  2-2-00;  8:45  am) 


DEPARTMENT  OF  ENERGY 

Federal  Energy  {Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Reqommendations,  Terms 
and  Conditionsi  and  Prescriptions 


ti  at  the  following 
p  plication  has  been  filed 
and  is  available 


P-2634-007. 
\pril  28,  1998. 
jreat  Northern  Paper, 


:Oii 


o- 


)anuary  28.  2000 
Take  notice 
hydroelectric  a 
with  the  Commission 
for  public  inspe  ;tion 

a.  Type  of  Ap  plication:  Major 
Relicense. 

b.  Project  No. 

c.  Date  Filed: 

d.  Applicant: 
Inc. 

e.  Name  of  Project 

f.  Location 
Caucomgomoc 
and  South  Bran(  ;h 
River  in  the  Coi  nties 
Piscataquis,  Ma  ne 
not  utilize  feder  il 

g.  Filed  Pursu  ant 
Act  16  U.S.C.  §< 

h.  Applicant 
Manager  of  Environmental 
Northern  Paper 
Avenue,  Millintjcket 
(207) 723-2664 

i.  FERC  Contdct 
this  notice  sho 
Costello,  E-mailj  address 
john.costello@ft  rc.fed.us,  or  telephone 
(202) 219-2914 

j.  Deadline  ft 
recommendatidfis 


Storage  Project. 
Ragged  Stream, 
$tream,  and  West  Branch 
of  the  Penobscot 

of  Somerset  and 
.  The  project  would 
lands. 
to:  Federal  Power 
791  (a)-825(r). 
( Contact:  Brain  Stetson, 
Affairs,  Great 
Inc.,  One  Katahdin 
ME  04462-1398 


:  Any  questions  on 
d  be  addressed  to  John 


filing  comments, 
,  terms  and 


conditions,  and  prescriptions:  60  days 
from  this  issuance  date  of  this  notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  dociunents  with  the  Conunission 
to  serve  a  copy  of  that  dociunent  on 
each  person  whose  name  appears  on  the 
official  serve  list  for  the  project.  Further, 
if  an  intervenor  files  comments  or 
documents  with  the  Conunission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
the  resource  agency. 

k.  Status  of  Environmental  Analysis: 
The  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  Project:  The 
constructed  project  consists  of  four 
dams  and  reservoirs  on  headwaters 
tributaries  of  the  Penobscot  River.  The 
four  developments  are  named  Canada 
Falls  Lake,  Seboomook  Lake, 
Caucomgomoc  Lake,  and  Ragged  Lake. 
There  are  no  power  generating  facilities 
included  in  the  project.  The  total  storage 
capacity  of  the  foiu-  reservoirs  is  about 
9.224  billion  cubic  feet  or  about  212,000 
acre-feet. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  N.E.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  Great  Northern  Paper, 
Inc.,  One  Katahdin  Avenue,  Millinocket, 
Maine  04462-1398;  (207)  723-2664. 

Filing  and  Service  of  Responsive 
Documents 

The  application  is  ready  for 
environmental  analysis  at  this  time,  and 
the  Commission  is  requesting 
conunents,  reply  comments, 
reconunendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 


Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circiunstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS",  "TERMS 
AND  CONDITIONS",  OR 
"PRESCRIPTIONS",  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  conunents, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requfrements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
niunber  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Office  of  hydropower 
Licensing,  Federal  Energy  Regulatory 
Conunission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

David  P.  Boegers, 

Secretary. 

[FR  Doc.  00-2375  Filed  2-2-00;  8:45  am] 

BILUNG  COOE  071 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  an  Amendment  of  License 
and  Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

January  28,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  of 
License 

b.  Project  No.:  2853-058 

c.  Date  Filed:  November  16, 1999 
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d.  Applicant:  State  of  Montana — 
Department  of  Natural  Resources  and 
Conversation 

e.  Name  of  Project:  Broadwater  Power 
Project 

f.  Location:  On  the  Missouri  River,  in 
Broadwater  County,  Montana 

fi.  Filed  Pursuant  to:  18  CFR  4.200 

n.  Applicant  Contact:  Mr.  Walt 
Anderson,  48  North  Last  Chance  Gulch, 
P.O.  Box  201601,  Helena,  MT  59620- 
1601,  Telephone:  (406)  444-6646. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Jake 
Tung  at  hong.tung@ferc.fed.us  or  202- 
219-2663. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  Maich  15,  2000 

All  documents  (original  and  eight 
copies)  should  be  filed  by  March  15, 
2000,  with:  David  P.  Boergers,  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington  DC 
20426.  Please  include  the  project 
number  (2853-058)  on  any  comments  or 
motions  filed. 

k.  Description  of  Filing:  State  of 
Montana — Department  of  Natiiral 
Resources  and  Conservation,  licensee 
for  the  Broadwater  Power  project, 
proposes  to  construct  a  structural  wall 
in  the  upstream  reservoir  between  the 
turbine  intake  and  the  canal  intake.  The 
wall  will  begin  at  the  upstream  face  of 
the  dam  and  extend  approximately  150 
feet,  with  the  centerline  located  about 
50  feet  from  the  right  shoreline.  The 
wall  will  be  about  150  feet  long,  five- 
foot  wide  at  top,  and  approximately  18 
inches  above  the  upstream  normal 
reservoir  operating  level.  The  purpose  of 
the  wall  structure  is  to  separate  the 
canal  intake  from  the  hydraulic 
influences  of  the  turbine  intake. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm,  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  "h" 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  To 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 


appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  apphcation. 

Filing  and  Service  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS". 
"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regxilations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  Applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  conunents.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-2376  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

January  28,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 


b.  Project  No.:  2866-008. 

c.  Date  filed:  November  8, 1999. 

d.  Applicant:  Metropolitan  Water 
Reclamation  District  of  Greater  Chicago. 

e.  Name  of  Project:  Lockport 
Hydroelectric  Project. 

f.  Location:  On  the  Chicago  Sanitary 
and  Ship  Canal,  in  Will  County,  Illinois. 
The  project  utilizes  facilities  of  the  U.S. 
Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Thomas  K. 
O'connor,  Chief  of  Maintenance  and 
Operations,  or  Gregory  D.  Cargill, 
Assistant  Chief  Engineer,  General 
Division,  Metropolitan  Water 
Reclamation  District  of  Greater  Chicago, 
100  East  Erie  Street,  Chicago,  IL  60611- 
5102,  Telephone  (312)  751-5102. 

i.  FERC  Contact:  Hector  Perez, 
hector.perez@ferc.fed.us,  (202)  219- 
2843. 

j.  Deadline  for  filing  comments,  terms, 
conditions,  and  prescriptions:  Sixty 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervener 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

I.  The  project  consists  of  the  following 
existing  facilities:  (1)  A  385-foot-long 
powerhouse  containing  two  generating 
imits  with  a  total  installed  capacity  of 
13.5  MW;  (2)  a  concrete  and  masonry 
dam  between  the  Federal  Navigation 
Lock  and  the  powerhouse  including  a 
22-foot-wride  abandoned  lock,  a  20-foot- 
wide  sluice-gate  section  for  passing 
debris  emd  ice,  and  a  12-foot-wide  non- 
overflow  concrete  section;  (3)  a  fender 
wall  approximately  530  feet  long  for 
debris  skimming  and  ice  protection;  (4) 
a  substation;  (5)  an  access  road 
approximately  one  mile  long;  and  (6) 
appurtenant  facilities. 

"The  applicant  does  not  propose  any 
modifications  to  the  project  features  or 
operation,  and  no  additional  capacity  is 
proposed  for  this  project  under  this  new 
license. 

m.  A  copy  of  the  application  is 
available  for  inspection  and 
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reproduction  al  the  Commission's 
PubUc  Referenae  Room,  located  at  888 
First  Street,  NEJ  Room  2A,  Washington, 
D.C.  20426,  or  l^y  calUng  (202)  208- 
1371.  The  application  may  be  viewed  on 
http://www.fer  :.fed.us/online/rims.htm 
(call  (202)208-:  !222  for  assistance).  A 
copy  is  also  ava  ilable  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Filing  and  Sen  ice  of  Responsive 
Documents 

The  applicatipn  is  ready  for 
enviroiunental  analysis  at  this  time,  and 
the  Commissioa  is  requesting 
comments,  rep^  comments, 
recommendatioins,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  lof  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991.  56 
FR  23108.  May  20.  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  jprescriptions  concerning 
the  application  be  filed  with  the 
Commission  wi  Lhin  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  maypbtain  an  extension  of 
time  for  these  dbadlines  from  the 
Commission  only  upon  a  showing  a 
good  cause  or  extraordinary 
circumstances  m  accordance  with  18 
CFR  385.2008.  | 

All  hlings  mi^st  (1)  bear  in  all  capital 
letters  the  Utle  tCOMMENTS",  "REPLY 
COMMENTS". 

"RECOMMENTJATIONS,"  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIO|MS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
throu^  385.20|)5.  All  comments, 
recommendatiohs,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  bas  s  and  otherwise  comply 
with  the  requin  ments  of  18  CFR  4.34(b). 
Agencies  may  c  btain  copies  of  the 
application  din  ctly  from  the  applicant. 
Any  of  these  dc  cuments  must  be  filed 
by  providing  th  3  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington.  DCf  20426.  An  additional 
copy  must  be  s^nt  to  Director,  Division 
of  Project  Revie  w,  Office  of  Hydropower 
Licensing,  Fede  ral  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  a  ;:companied  by  proof  of 


service  on  all  persons  listed  on  the 
service  Ust  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-2377  Filed  2-2-00;  8:45  am] 

BILUNQ  CODE  STIT-OI-W 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6531-9] 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement;  Eagle- 
Picher  Industries,  Inc. 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  hi  accordance  with  Section 
112(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiUty  Act.  as 
amended  ("CERCLA").  42  U.S.C. 
9622(h),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  response  costs 
concerning  the  Former  Witter  Company 
site  in  Asbury,  Missoiui  with  the 
following  settling  party:  Eagle-Picher 
Industries,  Inc.  The  settlement  requires 
the  settling  party  to  pay  $796,595.59  to 
the  Hazardous  Substance  Superfund. 
Eagle-Picher  Industries,  Inc..  the  settling 
party  filed  for  bankruptcy  in  1991. 
Under  a  reorganization  plan,  allowed 
claims  will  be  paid  on  a  33  cents  per 
dollar  basis,  and  it  is  on  that  basis  that 
reimbursement  will  be  made  to  the 
Hazardous  Substance  Superfund  in  the 
amoimt  of  $262,876.54.  The  settlement 
includes  a  covenant  not  to  sue  the 
settling  party  pursuant  to  Section  107(a) 
of  CERCLA.  42  U.S.C.  9607(a).  For  thirty 
(30)  days  following  the  date  of 
publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is  in 
appropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  Web  City  Free  Public 
Library,  101  S.  Liberty  Street.  Webb 
City,  Missouri,  and  Office  of  Regional 
Hearing  Clerk,  EPA,  901  North  5th 
Street,  Kansas  City,  KS  66101. 

DATES:  Conunents  must  be  submitted  on 
or  before  March  6,  2000. 


ADDRESSES:  The  proposed  settlement 
and  a  fact  sheet  providing  additional 
background  information  relating  to  the 
settlement  are  available  for  public 
inspection  at  Office  of  Regional  Hearing 
Clerk,  Environmental  Protection 
Agency.  901  N.  5th  Street,  Kansas  City. 
KS  66101.  A  copy  of  the  proposed 
settlement  may  be  obtained  from  Kathy 
Robinson.  Regional  Hearing  Clerk.  EPA, 
901  N.  5th  Street,  Kansas  City,  KS 
66101,  telephone  913-551-7567. 
Conunents  should  reference  the  Former 
Witter  Company  Site,  Asbury,  Missouri, 
Docket  No.  CERCLA-7-2000-0003  and 
should  be  addressed  to  Regional 
Hearing  Clerk.  EPA.  901  N.  5th  Street. 
Kansas  City,  KS  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristina  Gonzales,  Assistant  Regional 
Coimsel,  EPA,  901  N.  5th  Street,  Kansas 
City,  KS  66101.  telephone:  913-551-    . 
7245. 

Dated:  January  20,  2000. 
Dennis  Grams,  P.E., 
Regional  Administrator,  Region  VII. 
[FR  Doc.  00-2280  Filed  2-2-00,  8:45  am] 
BHXING  CODE  6aaO-SO-M 


FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

Policy  Statement  on  ttie  Secure  Base 
Amount  and  Allocated  Insurance 
Reserve  Accounts 

AGENCY:  Farm  Credit  System  Insurance 

Corporation. 

ACTION:  Policy  statement. 

SUMMARY:  The  Farm  Credit  System 
Insiuance  Corporation  (Corporation)  is 
publishing  in  final  a  Policy  Statement 
on  the  Secure  Base  Amount  and 
Allocated  Insurance  Reserve  Accounts 
(AIRAs).  This  Policy  Statement 
establishes  a  framework  for  the  periodic 
determination  of  the  Farm  Credit 
Insurance  Fund's  (Insiurance  Fund) 
secure  base  amount.  It  also  implements 
the  Corporation's  authority  to  allocate 
excess  Insiu-ance  Fimd  balances  above 
the  seciu'e  base  amount  into  an  accoiuit 
for  each  insured  Farm  Credit  System 
Bank  and  one  for  the  Farm  Credit 
System  Financial  Assistance 
Corporation  (FAC)  stockholders.  The 
policy  statement  was  published  for 
public  conunent  in  the  Federal  Register 
on  October  5,  1998  (63  FR  53423). 
EFFECTIVE  DATE:  December  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  L.  Nichols,  General  Counsel, 
Farm  Credit  System  Insurance 
Corporation,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102,  (703)  883- 
4380,  TDD  (703)  883-4444. 
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SUPPLEMENTARY  INFORMATION:  In  1987, 
Cohgress  directed  the  Corporation  to 
build  and  manage  the  Insurance  Fund  to 
achieve  and  maintain  the  seciue  base 
amount  (SBA).  For  insiuance  premiiun 
piuposes,  the  statute  defines  the  SBA  as 
2  percent  of  the  aggregate  outstanding 
insured  obligations  of  all  insiu-ed  banks 
(excluding  a  percentage  of  state  and 
Federally  guaranteed  loans)  or  such 
other  percentage  of  the  aggregate 
amount  as  the  Corporation  in  its  sole 
discretion  determines  is  "actuarially 
sound."  (12  U.S.C.  2277a-4(c)). 

The  Corporation's  Board  of  Directors 
(Board)  reviews  premiums  at  least 
semiannually  to  determine  w^hether  to 
adjust  assessments  in  response  to 
changing  conditions.  The  statute 
specifies  a  limited  form  of  risk-based 
premium  assessments:  25  basis  points 
for  nonaccrual  loans;  15  basis  points  for 
loans  in  accrual  status  (excluding 
certain  state  and  Federally  guaranteed 
loans);  and  a  very  modest  premium  for 
government-guaranteed  loans.  (12 
U.S.C.  2277a-4(a)).  This  formula  was 
designed  as  an  incentive  for  the  Farm 
Credit  System  to  make  quality  loans  and 
at  the  same  time  build  the  Insurance 
Fund  to  a  level  that  Congress  beheved 
would  make  a  defaidt  on  System  debt 
obligations  less  likely. 

In  the  Farm  Credit  System  Reform  Act 
of  1996,  Congress  gave  the  Corporation 
the  discretion  to  reduce  premium 
assessments  before  reaching  the  SBA. 
(12  U.S.C.  2277a-4(a)).  It  also 
established  a  process  for  making  partial 
distributions  of  excess  funds  in  the 
Lasurance  Fimd.  (12  U.S.C.  2277a-4(e)). 

I.  Secure  Base  Amount  Determination 

The  law  sets  out  a  formula  for 
determining  the  SBA:  "2  percent  of  the 
aggregate  outstanding  insured 
obligations  of  all  insured  System 
banks."  (12  U.S.C.  2277a-4).  It  also 
allows  the  Corporation  to  choose 
another  percentage,  "as  the  Corporation 
in  its  sole  discretion  determines  is 
actuarially  sound  to  maintain  in  the 
Insurance  Fund  taking  into  account  the 
risk  of  insuring  outstanding  insured 
obligations."  Id.  Thus  far,  the 
Corporation  has  used  the  statutory 
formula. 

1 .  Accrued  Interest 

In  the  statute,  an  insured  obUgation  is 
defined  as  "any  note,  bond,  debenture, 
or  other  obligation"  issued  on  behalf  of 
an  insiu«d  System  beuik  under  the 
appropriate  subsection  of  section  4.2  of 
the  Farm  Credit  Act  of  1971,  as 
amended  (Act)  (12  U.S.C.  2277a).  The 
proposed  Policy  Statement  included 
both  principal  and  accrued  interest  in 
the  definition  of  "insured  obligation" 


because  section  5.52  of  the  Act 
established  the  Corporation  to  ensure 
the  timely  payment  of  principal  and 
interest  to  investors.  See  63  FR  53423, 
Oct.  5,  1998.  Also,  it  is  commonly 
understood  that  an  issuer  of  bonds  or 
notes  has  an  obhgation  to  pay  a  debt, 
which  includes  interest,  when  due. 
Accordingly,  to  promote  the  safety  and 
soimdness  of  the  System  and  add  a 
safeguard  for  investors,  the  Board 
included  "accrued  interest"  in  the 
definition. 

One  commenter,  commenting  on 
behalf  of  System  institutions,  suggests 
that  before  including  accrued  interest  in 
the  definition,  the  Corporation  should 
demonstrate  that  there  is  some  actuarial 
reason  for  the  secure  bkse  to  be 
maintained  at  the  higher  level  that  will 
result  from  the  inclusion  of  accrued 
interest.  The  Board  disagrees  with  the 
commenter.  The  issue  is  a  matter  of 
statutory  interpretation;  it  is  not 
dependent  upon  an  "actuarial"  reason. 

As  noted,  both  principal  and  interest 
are  insured.  Thus,  the  "insured 
obligation"  of  FCSIC  at  a  point  in  time 
is  equal  to  both  the  principal  and 
accrued  interest  at  that  point  in  time. 
The  Policy  Statement's  inclusion  of 
"accrued  interest"  in  the  definition  of 
"insured  obligation"  for  purposes  of 
determining  the  SBA  is  consistent  vdth 
the  statute  and  its  legislative  history. 

2.  Maintaining  the  SBA 

After  calculating  the  insured 
obligations,  the  Corporation  will  apply 
the  deductions  specified  in  the  statute 
for  the  government  guaranteed  portion 
of  the  System  loans  to  determine  the 
SBA.  This  calculation  will  be  done  at 
the  end  of  each  quarter.  After  the  end  of 
the  calendar  year,  using  the  December 
31  balances,  the  Corporation  will  decide 
whether  the  Insurance  Fund  exceeds  the 
SBA.  The  Policy  Statement  uses  the 
December  31  balances  for  this 
calculation  because  the  statute,  in  the 
premiiun  section,  contemplates  using  a 
point  in  time  method  in  this  context  (12 
U.S.C.  2277a-4(c)). 

A  commenter  noted  that  the  proposed 
Policy  Statement  and  its  preamble  state 
the  Corporation's  commitment  "to  attain 
and  maintain"  the  Fund  at  the  SBA.  The 
conunenter  suggested  that  this  was  a 
marked  departure  from  the  Pohcy 
Statement  Concerning  Adjustments  to 
the  Insiu-ance  Premiiuns  and 
inconsistent  with  the  statute.  This 
contention  is  incorrect.  The  preamble  to 
the  Policy  Statement  Concerning 
Adjustments  to  the  Insurance  Premiums 
provides  that  the  Corporation  will  attain 
and  maintain  the  Fund  at  the  SBA.  See 
61  FR  39453,  July  29,  1996.  Thus,  the 
new  Policy  Statement's  requirement  "to 


attain  and  maintain"  the  Fund  is 
consistent  with  the  earlier  one  on 
insurance  premiiun  adjustments. 

More  importantly,  this  Policy 
Statement  is  consistent  with  the  law. 
Section  5.55(b)  of  the  Act  directs  the 
Corporation  to  reduce  the  premiums  if 
the  aggregate  amounts  in  the  Insurance 
Fund  exceed  the  SBA.  However,  this 
same  provision  requires  the  Corporation 
to  temper  reductions  so  that  premiums 
continue  to  be  "sufficient  to  ensure  that 
the  aggregate  of  amounts  in  the  Farm 
Credit  Insurance  Fund  after  such 
premiums  are  paid  is  not  less  than  the 
secure  base  amount  at  such  time"  (12 
U.S.C.  2277a-4(b)).  This  provision 
directs  the  Corporation  to  maintain  the 
SBA,  even  after  it  reduces  premiiuns. 

The  House  Report  on  H.R.  3030  (H. 
Rep.  100-295),  which  in  large  part  was 
adopted  by  the  Conference  Committee 
in  1987  when  the  Corporation  was 
created,  supports  this  interpretation.  It 
states  at  page  61:  "  The  fund  would  be 
maintained  at  2  percent  of  the  value  of 
all  System  loans  outstanding  or  such 
other  level  deemed  appropriate  by  the 
board"  (emphasis  added).  While 
Congress  amended  section  5.55  of  the 
Act  in  1996,  granting  FCSIC  the 
discretion  to  reduce  premiums  before 
reaching  the  SBA,  it  did  not  alter  the 
original  mandate  to  reach  the  secure 
base  amount  and  then  maintain  it  at  2 
percent. 

In  fact,  when  it  added  the  AIRA 
accounts  in  1996,  Congress  gave  the 
Corporation  "sole  discretion"  to 
eliminate  or  reduce  the  AIRA 
disbursements.  Section  5.55(e)(6)(B)  of 
the  Act  provides  for  elimination  or 
reduction  of  disbursements  if 
circumstances  "might  require  the  use  of 
the  Farm  Credit  Insurance  Fund"  and 
"could  cause  the  amount  in  the  Farm 
Credit  Insurance  Fund  during  the 
calendar  year  to  be  less  than  the  secure 
base  amount"  (12  U.S.C.  2277a- 
4(e)(6)(B)).  This  provision  demonstrates 
continued  congressional  intent  to  have 
the  Corporation  manage  the  Insurance 
Fund,  including  the  new  AIRAs,  by 
maintaining  the  integrity  of  the  SBA. 

n.  Allocated  Insurance  Reserve 
Accounts 

1 .  Determining  Whether  There  Are 
Excess  Funds  To  Allocate  to  the  AIRAs 

The  Farm  Credit  System  Reform  Act 
of  1996  established  a  process  for  making 
partial  distributions  of  the  Insurance 
Fund's  balance  above  the  SBA.  It 
established  in  the  Insurance  Fund  an 
AIRA  for  the  benefit  of  each  insured 
System  bank  and  one  for  the  FAC 
stockholders.  The  AIRAs  remain  a  part 
of  the  Insurance  Fund  and  are  available 
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to  the  Corporat  on.  In  fact,  under  the 
statute,  section  5.55(e)(5)  of  the  Act,  the 
AIRAs  were  designed  to  absorb  losses 
first,  if  necessaty. 

AIRA  allocat  ons  would  be  made  only 
at  the  end  of  an  y  year  in  which  the 
Insurance  Fund,  plus  the  acciunulated 
excess  balance  after  deducting  expenses 
and  insurance  obligations  for  the  next 
year,  is  greater  man  the  2  percent  SBA. 
If  the  Insurance  Fund  exceeds  the  SBA 
at  the  end  of  ai^  calendar  year  (using 
December  31  balances),  the  statute 
requires  the  Corporation  to  determine 
whether  any  ex  cess  funds  exist  for 
allocation  to  th  j  AIRAs.  See  section  5.55 
{e)(5)  of  the  Ad  .  In  determining  whether 
excess  funds  e^ist,  the  statute  calls  for 
the  Corporatioi  to  first  calculate  "the 
average  secure  lase  amount  for  the 
calendar  year  (i  ising  average  daily 
balances)." 

a.  AIRAs  as  Ex(  ess  Reserves 

The  statute  c  )ntemplates  that  the 
Insiirance  Fun(  be  made  up  of  two  tiers 
(the  SBA  and  t|e  excess  AKA 
balances).  This  reading  of  the  statute  is 
supported  by  \Ae  House  Report  on  H.R. 
2029  (H.  Rep.  lb4-^21)  at  page  9.  In 
explaining  the  purpose  and  need  for  the 
Farm  Credit  Reform  Act  of  1996,  it 
states  that  the  legislation  is  designed  to 
"provide  for  the  rebate  of  interest 
accruing  on  the  seciu^  base  amoimt."  At 
another  point  an  the  same  page,  it 
explains  that  the  legislation  provides 
"for  the  disbursement  of  money  above 
the  seciu-e  base  amount  of  the  insurance 
fund  that  has  accrued  from  excess 
interest"  (emphasis  added).  In  fact, 
section  5.55(e)  pf  the  Act  is  entitled 
"Allocation  to  System  Institutions  of 
Excess  Reserves."  Clearly,  Congress 
intended  that  the  Insurance  Fund  would 
hold  more  funas  than  the  SBA,  with  a 
partial  disbursement  of  the  excess  after 
2005,  if  no  major  losses  occurred. 

One  commeitter  takes  issue  with  this 
reading  of  the  ^atute  and  suggests  that 
the  Corporation  consider  counting  the 
AIRAs  in  the  SBA,  rather  than  as  an 
excess  reserve.  The  Board  believes  the 
Policy  Statemept  accurately  reflects  the 
statute  and  the  legislative  history.  It 
conforms  to  th(  1996  Act  by  providing 
a  mechanism  t(  i  contain  futiue  growth 
above  the  SBA  due  to  investment 
income.  The  st  itute  provides  that  the 
AIRAs  are  the  I  irst  source  of  funds  for 
the  Corporatioi  i  if  actual  operating 
expenses  or  in<  urance  obligations 
exceed  projections.  Thus,  the  first 
source  is  the  e>  cess  above  the  2  percent 
and  the  second  source  is  the  amoiuat 
below  it. 

The  impact  qf  the  commenter's 
suggestion,  counting  the  AIRAs  toward 
the  SBA,  is  to  i  ffectively  lower  the  SBA 


from  the  imallocated  2  percent,  without 
the  Board  determining  that  such  a 
reduction  is  "actuarially  sound." 
Furthermore,  if  you  take  this  suggestion 
to  its  logical  conclusion  under  a  low 
growth  scenario,  the  bulk  of  the  Fund 
could  be  allocated  to  reserve  accounts, 
eventually  including  even  the  $260 
million  in  Treasiuy  money  and  its 
accimiulated  interest.  The  Board  does 
not  believe  that  Congress  contemplated 
either  result. 

b.  Recalculating  AIRAs  Each  Year  or 
Fixing  Them  At  Yearend 

The  proposed  Policy  Statement  called 
for  the  AIRAs  to  be  recalculated  each 
year  at  calendar  yearend.  The  amounts 
credited  to  the  AJRAs  would  replace — 
rather  than  be  added  to — the  amoimts 
allocated  the  previous  year.  Thus,  the 
amounts  in  the  AIRAs  would  fluctuate, 
depending  upon  the  annual  calculation 
of  the  SBA  and  any  excess  Insurance 
Fimd  balance.  The  advantage  of  this 
approach  is  any  amounts  in  the  AIRAs 
would  be  available  to  capitalize  high 
growth  in  insured  obligations.  In  other 
words,  if  growth  during  any  year 
outstripped  the  ability  of  the  Fund's 
investment  earnings  to  capitalize  it, 
then  the  AIRAs  could  be  tapped  to  reach 
or  maintain  the  2-percent  SBA.  Using 
the  AIRAs  in  this  manner  could  reduce 
or  eliminate  the  need  to  assess 
premiums.  However,  recalculating  each 
year  would  also  likely  reduce  the 
amoiuit  in  the  AIRAs  during  high 
growth  years,  limiting  distributions  and 
reducing  the  total  amount  of  funds 
available  in  the  event  of  insurance 
losses. 

One  conunenter  suggested  that  the 
Board  treat  the  amounts  in  the  AIRAs  as 
fixed  at  yearend.  Under  this  approach, 
any  funds  allocated  to  an  AIRA  account 
would  be  tapped  in  the  following  yeeirs 
only  if  an  insurance  loss  occiu^  or  to 
fund  underestimated  expenses.  The 
commenter  further  suggested  that  the 
Fund  could  grow  back  to  the  SBA 
through  investment  earnings  or  if 
necessary  by  raising  insuremce 
premiums. 

The  approach  taken  in  the  proposed 
Policy  Statement  reflected  the  statutory 
language  allocating  excess  funds  at  the 
end  of  the  year  if  the  Insurance  Fund 
exceeds  the  SBA  for  that  year.  While  the 
Board  believes  it  is  reasonable  and 
consistent  with  the  statute  to  recalculate 
the  AIRAs  each  year  concurrent  with 
the  SBA  calculation,  it  agrees  with  the 
commenter  that  it  is  also  reasonable  to 
treat  the  amoimts  in  the  AIRAs  as  fixed 
at  yearend.  Fixing  the  AIRAs  is 
consistent  with  the  statutory  language 
describing  how  the  Corporation  should 
use  the  funds  in  the  AIRAs.  In  fact. 


there  is  a  tension  in  the  statute  between 
this  part  and  the  part  that  describes  how 
to  allocate  funds  to  the  AIRAs.  The 
Board  believes  it  could  resolve  this 
tension  by  choosing  either  method 
because  both  are  reasonable 
interpretations  of  the  statute. 

By  agreeing  with  the  commenter  and 
fixing  amounts  placed  into  the  AIRAs 
more  money  will  be  retained  during 
high  growth  years.  This  clearly  benefits 
the  AIRA  accoimt  holders.  However,  the 
System  may  have  to  pay  insurance 
premiums  after  a  year  where  high 
growth  in  insured  obligations  causes  the 
Fund  to  fall  below  the  SBA;  but  as  the 
commenter  pointed  out,  the  Board  has 
clear  authority  to  assess  premiimis  in 
this  circumstance.  Also,  the  commenter 
noted  that  premiums  would  be  paid  on 
the  basis  of  risk  and  growth  rather  than 
at  the  expense  of  AIRA  account  holders. 
For  investors  in  the  Systemwide  debt, 
the  aggregate  value  of  the  Insurance 
Fund  will  be  higher  in  high  growth 
years  when  insurance  premiums  are 
collected.  Thus,  this  method  has  some 
advantages  that  are  not  present  in 
yearend  recalculation  described  in  the 
proposed  Policy  Statement.  For  these 
reasons,  the  Board  has  decided  not  to 
recalculate  the  AIRAs  each  year  but 
instead  to  fiix  the  amounts  at  year-end. 

c.  Authorized  Deductions 

If  the  Insurance  Fund  exceeds  the 
SBA,  the  statute  requires  that  the 
Insurance  Fund  balance  be  adjusted 
downward  by  an  estimate  for  the  next 
calendar  year  of  the: 

1.  Corporation's  operating  costs;  and 

2.  Insurance  obligations. 

The  Corporation  will  deduct  the 
operating  expenses  it  expects  to  incur 
for  the  next  calendar  year.  Estimated 
insurance  obligations  are  defined  in  the 
Policy  Statement  to  include  all 
anticipated  allowances  for  insiu-ance 
losses,  claims,  and  other  potential 
statutory  uses  of  the  Insiu-ance  Fund. 

The  Corporation  prepares  its  financial 
statements  on  an  accrual  basis  using 
generally  accepted  accounting 
principles  (GAAP).  GAAP  requires  the 
Corporation  to  recognize  in  its  financial 
statements  any  probable  loss  that  can  be 
reasonably  estimated.  Thus,  the  Board 
has  concluded  that  the  Corporation 
should  deduct  probable  losses  estimated 
for  the  next  year,  recognizing  that  such 
a  deduction  could  mean  that  no  excess 
funds  would  be  available  for  allocation 
to  the  AIRAs  in  a  given  year. 

The  proposed  Policy  Statement 
defined  insurance  obligations  to  include 
an  estimate  of  expected  growth  in 
insured  debt  for  the  prospective  12 
months,  using  a  3-year  average  to 
determine  the  estimate.  The  statute 
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grants  the  FCSIC,  in  its  sole  discretion, 
the  authority  to  determine  the  sum  of  its 
estimated  operating  expenses  and 
insurance  obligations  for  purposes  of 
determining  if  an  excess  Fimd  balance 
exists  for  allocation  to  the  AIRAs. 
Accordingly,  it  is  reasonable  for  the 
Board  to  exercise  this  discretion  to 
include  an  amount  necessary  to  adjust 
the  Fimd  for  anticipated  growth  in  the 
System's  insured  debt.  Including  an 
anticipated  growth  factor  as  an 
authorized  deduction  from  the  excess 
balance  will  diminish  the  amount 
available  for  allocation  to  the  AIRAs. 
Investors,  however,  would  have  a 
greater  cushion  of  insurance  protection. 

System  institutions  that  commented 
did  not  favor  this  approach  because  they 
may  not  receive  as  much  in  AIRA 
allocations.  One  commenter  stated  that 
covering  growth  out  of  excess  reserves 
causes  those  who  are  not  growing  to 
subsidize  out  of  their  AIRAs  the 
insurance  premiums  of  those  that  are 
growing.  Also,  the  commenter  argued 
that  including  a  deduction  for  estimated 
growth  is  not  what  Congress  intended.  > 
The  commenter  suggested  that 
estimated  growrth  should  be  considered 
when  the  Board  reviews  insurance 
premiums,  not  in  the  AIRA  formida. 
This  commenter  also  suggested  that  if 
the  Board  decided  to  include  estimated 
growth,  it  should  also  include  estimated 
investment  earnings  as  a  compensating 
factor.  The  Board  agrees  that  it  is 
reasonable  to  calculate  operating 
expenses  as  a  "net"  figure  by  including 
estimated  earnings  if  it  adjusts  the 
Insurance  Fimd  for  estimated  growth. 

The  Board  also  agrees  that  it  can  and 
should  consider  growth  estimates  when 
it  reviews  insurance  premiums.  Thus, 
the  Board  has  decided  not  to  include  an 
estimated  growth  factor  as  an  authorized 
deduction  in  determining  if  an  excess 
Fund  balance  exists  for  allocation  to  the 
AIRAs.  As  a  result,  neither  estimated 
growth  nor  estimated  earnings  will  be 
included.  Only  estimated  operating 
expenses  and  insurance  obligations  for 
the  prospective  12  months  will  be 
deducted. 

d.  Allocation  Formula  When  Excess 
Fimds  Are  Available 

The  Policy  Statement  includes  the 
statutory  formula  for  allocation  of  any 
excess  Insurance  Fund  balances  to  FAC 


'  This  commenter  also  took  issue  with  a  reference 
in  the  preamble  that  noted  how  a  deduction  for 
estimated  growth  might  avoid  the  need  for 
"supplemental  insurance  premiums."  FCSIC 
recognizes  that  Congress  did  not  embrace  the 
concept  of  "supplemental  premiums."  A  better 
choice  of  words  would  have  been  "might  avoid  the 
need  to  assess  additional  premiums  to  build  back 
to  the  SBA. ' 


stockholders  (10  percent)  and  to  the 
insured  System  banks  (90  percent).  It 
also  includes  the  3-year  average  loan 
balance  formula  the  statute  mandates 
when  the  Corporation  adds  balances  to 
each  AIRA.  The  commenters  did  not 
question  this  approach.  Exhibit  1  is  a 
hypothetical  example  of  how  the  AIRA 
program  vdll  operate.  It  compares  the 
approach  used  in  the  proposed  Policy 
Statement  to  the  final  approach, 
including  determining  the  amount  of 
excess  Insiu-ance  Fimd  balances  and 
allocating  the  balances  to  individual 
AIRA  holders. 

e.  Use  of  Allocated  Amounts  When 
Reductions  Are  Required 

The  Policy  Statement  also  interprets 
the  statutory  language  governing  use  of 
the  AIRAs  when  insurance  obligations 
exceed  estimated  amounts.  When  actual 
expenses  and  insurance  obligations 
exceed  estimates  from  the  previous 
yearend,  the  law  requires  the 
Corporation  to  reduce  the  balances  in 
the  AIRAs  by  proportional  amounts. 
The  statute,  however,  doesn't  prescribe 
how  the  proportional  amounts  are  to  be 
determined. 

The  Board  concluded  that  the 
Corporation  should  use  the  same 
technique  to  calculate  reductions  to  the 
AIRAs  as  the  statute  uses  to  calculate 
additions,  i.e.,  the  3-year  average  loan 
balance  formula.  This  weighted  average 
allocation  formula  ensures  that  any 
reductions  to  AIRA  balances  are 
accomplished  in  the  same  manner  as  the 
allocations.  The  commenters  did  not 
take  issue  with  this  approach. 

2.  AIRA  Accumulation  Cycle 

The  law  authorizes  payments  of  a 
portion  of  AIRA  balances  to  the  System 
banks  and  FAC  stockholders  "as  soon  as 
practicable  during  each  calendar  year 
beginning  more  than  8  years  after  the 
date  on  which  the  aggregate  of  the 
amounts"  in  the  Insurance  Fund 
exceeds  the  SBA.  (12  U.S.C.  2277a^). 
While  this  language  could  be  subject  to 
varying  interpretations,  the  Insurance 
Fund  first  attained  the  SBA  in  the  first 
quarter  of  1998,  and  thus  payments 
could  begin  8  years  later.  The  Board  has 
concluded  that  it  is  reasonable  to 
consider  making  the  first  payment  as 
soon  as  practicable  after  the  first  quarter 
in  2006.  The  proposed  Policy  Statement 
adopted  the  earliest  possible  payout 
date:  8  calendar  years  after  the  quarter- 
end  when  the  SBA  was  initially 
attained.  The  commenters  supported 
this  approac^h. 

An  important  corollary  issue  is  how 
to  address  an  interruption  in  the  8-year 
period.  For  example,  if  after  establishing 
the  AIRAs,  the  Corporation  has  to  use 


them  for  an  insurance  action,  does  the 
accumulation  cycle  begin  anew?  The 
PoHcy  Statement:  (1)  Grants  the  Board 
the  authority  to  restart  the  accumulation 
period  if  the  Insurance  Fund  drops 
below  the  SBA  at  any  subsequent 
quarter-end  during  the  8-year  period;  (2) 
allows  the  Board  to  select  an 
accumulation  period,  to  begin  at  the 
next  quarter-end  when  the  Insurance 
Fund  again  attains  the  SBA;  and  (3) 
enumerates  the  factors  the  Board  will 
consider  in  selecting  an  alternative 
accumulation  period. 

The  statute  grants  the  Board 
discretionary  authority  to  determine 
whether  to  make  distributions  at  the  end 
of  the  8-year  AIRA  accumulation  cycle. 
Given  this  broad  authority  and  the 
overall  statutory  scheme,  it  is  reasonable 
for  the  Boeu-d  to  interpret  the  statute  to 
permit  it  to  change  or  restart  the  AIRA 
cycle  if,  at  any  time  during  this  period, 
the  Insurance  Fund  drops  below  the 
SBA. 

The  Policy  Statement  leaves  the  issue 
of  selecting  an  alternative  accumulation 
period  open  to  decision  on  a  case-by- 
case  basis.  This  approach  preserves 
maximum  flexibility  to  tailor  any 
alternative  accumulation  period  to  best 
fit  the  causes  of  a  future  shortfall  in  the 
Insurance  Fund.  For  example,  the 
circumstances  where  a  period  of  rapid 
growth  causes  a  temporary  (or  small) 
decline  in  the  Insurance  Fund  below  the 
SBA  for  one  or  more  quarters  are  far  less 
serious  than  a  decline  in  the  Insurance 
Fund  caused  by  losses  as  a  result  of 
increased  risk  at  System  banks  and 
associations. 

One  commenter  found  the  Board's 
approach  to  be  "reasonable  and  sound." 
Another  commenter  did  not  take  issue 
with  the  Board's  discretionary  authority 
to  change  or  restart  the  8-year  AIRA 
cycle.  It  suggested,  however,  it  would  be 
inappropriate  to  delay  the  period  when 
payouts  begin  if  there  is  a  temporary' 
reduction  below  the  SBA.^  As  noted 
above,  the  Board  agrees  this  would  be 
less  serious  than  a  substantial  reduction 
due  to  insurance  losses. 

in.  Issues  for  Later  Consideration 

The  statute  authorizes  initial  payment 
of  any  balances  in  the  AIRAs  beginning 
more  than  8  years  after  attainment  of  the 
SBA,  which  could  be  as  early  as  2006. 
As  this  date  approaches,  the 
Corporation's  Board  will  have  to 
consider  the  Corporation's  authority  to 
reduce  or  eliminate  AIRA  payments, 


^  This  same  commenter  took  issue  with  the 
preamble's  characterization  of  the  8-year 
accumulation  period  as  established  by  Congress  to 
"allow  for  the  creation  of  a  secondary  insurance 
reserve."  We  have  eliminated  the  reference. 
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and  calculatior  of  the  initial  AIRA 
payment  comp  jnents. 

The  Board  b«  lieves  that  these  issues 
can  be  better  aadressed  after  the 
Corporation  obtains  experience  in 
adininistering  Axe  AIRA  program  over 
several  years.  Also,  the  likelihood  of 
payment  beginliing  in  2006  must  be 
considered  son^ewhat  uncertain  at  this 


time.  The  uncertainty  stems  from  factors 
that  will  determine  whether  and  how 
much  of  any  AIRA  acciunulations  will 
occiu.  These  factors  are: 

1.  Future  growth  in  the  level  of 
insured  debt  outstanding; 

2.  Possible  insurance  claims  or  losses; 
and  the 

3.  Level  of  investment  earnings. 


Because  the  Corporation  cannot 
predict  any  of  these  factors  with 
certainty  now,  it  seems  prudent  to  gain 
more  experience  with  excess  Insurance 
Fund  balances  before  making  these 
decisions  about  future  payments.  The 
commenters  did  not  disagree  with  this 
approach. 
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Farm  Credit  System  Insurance 
Corporation  Policy  Statement  on  the 
Secure  Base  Amount  and  Allocated 
Insurance  Reserve  Account  Program 

NV-99-05 

Effective  Date:  Upon  adoption. 

Effect  on  Previous  Action:  None. 

Source  of  Authority:  Section  5.55  of 
the  Farm  Credit  Act  of  1971,  as 
amended  (the  Act);  12  U.S.C.  2277a-^. 

Whereas,  section  5.52  of  the  Act 
established  the  Farm  Credit  System 
Insurance  Corporation  (Corporation)  to, 
among  other  things,  insure  the  timely 
payment  of  principal  and  interest  on  <■ 
Farm  Credit  System  obligations  (12 
U.S.C.  2277a-l);  and 

Whereas,  section  5.55  of  the  Act 
mandates  that  the  Corporation  will 
build  and  manage  the  Farm  Credit 
Insurance  Fimd  (Insurance  Fund)  to 
attain  and  maintain  a  secure  base 
amount  (SBA),  defined  as  2  percent  of 
the  aggregate  outstanding  insured 
obligations  of  all  insured  System  banks 
(excluding  a  percentage  of  State  and 
federally  guaranteed  loans)  or  such 
other  percentage  of  the  aggregate 
amount  as  the  Corporation  in  its  sole 
discretion  determines  is  actuarially 
sound; and 

Whereas,  the  Farm  Credit  System 
Reform  Act  of  1996,  Public  Law  104- 
105,  110  Stat.  162  (Feb.  10,  1996), 
amended  section  5.55  of  the  Act  to:  (l") 
Establish  in  the  Insurance  Fund  an 
Allocated  Insurance  Reserve  Account 
(AIRA)  for  the  benefit  of  each  insiu'ed 
System  bank  and  one  for  the  Farm 
Credit  System  Financial  Assistance 
Corporation  (FAC)  stockholders;  (2) 
allocate  any  excess  balances  above  the 
SBA  to  these  AIRAs;  and  (3)  eventually 
make  partial  distributions  of  the  excess 
funds  in  the  AIRAs. 

NOW,  therefore,  the  Corporation's 
Board  of  Directors  (Board)  adopts  the 
following  Policy  Statement  to  govern 
the  calculation  of  the  secure  base 
emiount,  the  determination  of  any  excess 
above  the  SBA,  the  establishment  of  the 
AIRAs,  and  the  method  for  allocating 
any  excess  to  the  AIRAs. 

I.  Secure  Base  Amount  Determination 

As  stated  in  the  Corporation's  Policy 
Statement  Concerning  Adjustments  to 
the  Insurance  Premiimis  (BM-11-JUL- 
96-02),  the  Board  will  review  the 
premium  assessments  at  least 
semiannually  to  determine  whether  to 
adjust  premiums  in  response  to 
changing  conditions.  The  Board 
continued  this  review  even  after  the 
Insurance  Fund  achieved  the  SBA 
because  the  law  requires  the 
Corporation  to  maintain  the  SBA.  Thus, 
the  Corporation  must  ensure  that  as  the 


Farm  Credit  System's  insured  debt 
grows,  or  if  the  Insurance  Fund  suffers 
a  significant  loss,  the  Insurance  Fund 
builds  back  to  the  SBA. 

The  Farm  Credit  Reform  Act  of  1996 
established  a  process  for  making  partied 
distributions  of  the  Insurance  Fund's 
balance  above  the  SBA.  If  excess 
reserves  accumulate,  these  distributions 
can  begin  at  a  point  8  years  after  the 
Insurance  Fund  reaches  the  SBA,  but  no 
sooner  than  2005.  The  Insurance  Fund 
first  attained  the  SBA  in  1998,  and  thus 
the  payments  could  begin  8  years  later. 
To  begin  the  process  the  Corporation 
must  define  "the  aggregate  outstanding 
insured  obligations"  of  all  the  System 
banks.  Then  it-must  follow  the  steps  in 
the  statute  to  determine  the  SBA. 
Finally,  at  the  end  of  any  calendar  year 
in  which  the  Insurance  Fund  attains  the 
secure  base  amount,  the  Corporation 
must  determine  whether  any  excess 
funds  exist  for  allocation  to  the  AIRAs. 

The  principal  calculation  for 
determining  whether  the  Insurance 
Fund  is  at  the  SBA  amount  will  be  2 
percent  of  the  aggregate  adjusted 
insured  obligations  defined  as  follows: 

1.  "Insured  obligation"  means  any 
note,  bond,  debentiu-e,  or  other 
obligation  issued  imder  subsection  (c)  or 
(d)  of  section  4.2  of  the  Farm  Credit  Act 
on  or  before  January  5, 1989,  on  behalf 
of  any  System  bank;  and  after  such  date 
which,  when  issued,  is  issued  on  behalf 
of  any  insured  System,  bank  and  is 
outstanding  at  the  quarter-end.  The 
balance  outstanding  at  the  quarter-end 
shall  include  principal  and  accrued 
interest  payable  as  reported  by  the 
banks  in  the  call  reports  submitted  to 
the  Farm  Credit  Administration. 

2.  The  balance  of  insured  obligations 
determined  in  Number  1  shall  be 
reduced  by  an  amount  equal  to  the  sum 
of: 

(a)  90  percent  of  the  guaranteed 
portions  of  principal  outstanding  on 
Federal  Government-guaranteed  loans 
in  accrual  status  at  all  System 
institutions;  and 

(b)  80  percent  of  the  guaranteed 
portions  of  principal  outstanding  on 
State  Government-guaranteed  loans  in 
accrual  status  at  all  System  institutions. 

At  the  end  of  any  calendar  year  when 
the  Insurance  Fund  balance  exceeds  the 
SBA,  calculated  using  December  31, 
balances  (point-in-time  method),  the 
Corporation  will  determine  whether  any 
excess  funds  exist  for  allocation  to  the 
AIRAs. 


n.  Allocated  Insurance  Reserve 
Accounts 

1.  Determination  of  Excess  Insurance 
Fund  Balances 

An  allocated  insurance  reserve 
account  (AIRA)  shall  be  established  in 
the  Insurance  Fimd  for  each  insured 
System  bank  and  for  FAC  stockholders. 
Amounts  representing'excess  Insurance 
Fund  balances  would  be  allocated  to  the 
AIRAs.  The  AIRAs  remeiin  a  part  of  the 
Insurance  Fund  and  are  available  to  the 
Corporation. 

(a)  Authorized  Deductions 

In  determining  whether  there  are  any 
excess  insurance  reserves,  the  December 
31  Insurance  Fund  balance  will  first  be 
adjusted  downward  by: 

(1)  The  Corporation's  estimated 
operating  expenses  for  the  next  12 
months;  and 

(2)  The  Corporation's  estimated 
insurance  obligations  for  the  next  1 2 
months. 

The  Corporation  will  budget  for  the 
next  calendar  year  operating  expenses 
and  it  will  deduct  the  operating 
expenses  it  expects  to  incur.  When 
determining  estimated  insurance 
obligations,  the  Corporation  will 
include  all  anticipated  allowances  for 
insurance  losses,  claims,  and  other 
potential  statutory  uses  of  the  Insurance 
Fimd. 

The  adjusted  aggregate  yeeirend 
Insurance  Fund  balance  will  then  be 
compared  with  the  SBA.  The 
Corporation  will  calculate  the  SBA 
using  an  average  daily  balance  method 
for  the  previous  calendar  year.  The 
statute  requires  use  of  an  average  daily 
balance  method  for  calculating  the  SBA 
only  for  purposes  of  determining  the 
amount  of  any  excess  Insurance  Fimd 
balances. 

When  the  aggregate  adjusted 
Insurance  Fund  balance  exceeds  the 
SBA  calculated  using  the  average  daily 
balance  method,  the  excess  Fund 
balance  shall  be  allocated  to  the 
accounts  of  each  insured  System  bank 
and  to  the  FAC  stockholders.  The  AIRA 
balances  will  be  fixed  at  yearend  and 
any  amounts  to  be  credited  in 
subsequent  years  will  be  added  to 
amounts  allocated  the  previous  year. 

(b)  Allocation  Formula  When  Excess 
Funds  Are  Available 

(1)  Ten  percent  of  the  excess 
Insurance  Fund  balance  shall  be 
credited  to  the  AIRA  for  all  holders,  in 
the  aggregate,  of  Financial  Assistance 
Corporation  stock.  The  total  amount  that 
may  be  allocated  to  this  AIRA  is  limited 
to  $56  million. 
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(2)  The  rem  lining  amount  of  the 
excess  Insurai  ice  Fund  balance  shall  be 
credited  to  thd  AIRAs  for  each  insured 
System  bank.  The  basis  for  crediting  the 
excess  balana  t  to  each  bank's  AIRA 
shall  be  the  ra  tio  of  its  average  daily 
accrual  loan  p  rincipal  outstanding  for 
the  three  prioi  years  divided  by  the  total 
average  daily  iccrual  loan  principal 
outstanding  fc  r  all  System  banks. 
System  bank  1  aan  volume  for  making 
these  allocatic  ns  is  defined  in  section 
5.55(d)  to  include  all  retail  loans  made 
by  direct  lend  ng  associations,  their 
insured  Systei  n  banks  and  other 
financing  institutions  (OFIs)  being 
financed  by  irisured  System  banks  (12 
U.S.C.  2277a- i(d)).  The  statute  also 
requires  that  a  reduction  be  made  from 
each  bank's  ra  tio  (numerator  and 
denominator)  for  the  guaranteed 
portions  of  go  /emment-guaranteed 
oans  similarl; '  on  an  average  daily 
balance  basis  or  the  three-year  period. 
An  example  o  '  the  allocation  formula  is 
shown  in  Exh  bit  1 . 

(c)  Use  of  Allc  cated  Amounts  When 
Reductions  Aie  Required 

When  the  Csrporation's  actual 
and  insurance 
exteed  the  estimated 
to  determine  any  year's 

section  5.55(e)(5) 
balances  to  absorb  such 
before  using  other 
Insurance  Fund  (12 
e)(5)).  To  the  extent 
made  in  AIRA  balances 
Cori^oration  expenses  and 

obligations,  each  AIRA 
by  its  proportional 

with  the  statute, 
fom  lula  used  to  make 
3xcess  Insurance  Fund 
be  used  to  reduce  AIRA 
necessary.  Ten  percent 

AIRA  reduction  will  be 
FAC  stockholder  AIRA. 
90  percent  will  be 
System  insured  banks' 
lasis  of  the  ratio  of  each 
daily  accrual  loan 
ts  anding  for  the  three  prior 
3y  the  total  average  daily 
pk-incipal  outstanding  for 


operating  expanses 
obligations 
amoimts  used 
AIRA  balance ; 
requires  AIRA 
excess 
amounts  in 
U.S.C.  2277a-j4( 
reductions  are 
to  absorb 
actual 
will  be  reducdd 


;  expens  es 
th? 


insuran  ce 


ace  srdance 


th! 


Section  5. 
Insurance 
discretion  to 
balances  to 
minimum  tim^ 
4(e)(6)).  The 
specified  is 
date  on  which 
the  Insiu'ance 


amount  m 
The  same 
allocations  of 
balances  shall 
balances  whei  i 
of  any 

applied  to  the 
The  remaininj 
applied  to  the 
AIRAs  on  the 
bank's  averagi 
principal  ou 
years  divided 
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all  System  baiiks 

2.  AIRA  Accu.  nulation  Cycle 


.5!( 


e)(6)  permits  the 
Corboration's  Board  at  its 
r  lake  payments  of  AIRA 
account  holders  after  a 
period  (12  U.S.C.  2277a- 
liinimum  time  period 
mpre  than  8  years  after  the 
the  aggregate  amoiuit  in 
Fund  exceeds  the  secure 


base  amount  calculated  using  quarter- 
end  balances. 

The  initial  starting  point  for  the  8-year 
period  shall  be  the  first  calendar 
quarter-end  when  the  Insiirance  Fund 
has  attained  or  exceeded  its  SB  A.  The 
initial  attaiiunent  occurred  during  the 
first  quarter  of  1998.  The  first  payment 
would  be  in  the  second  quarter  of  2006. 

Should  the  Insurance  Fund  drop 
below  the  secure  base  amount  at  any 
subsequent  quarter-end  during  the  8- 
year  period,  the  Corporation's  Board 
may  restart  the  accumulation  period. 
For  example,  the  Insurance  Fimd  might 
drop  below  the  SBA  as  a  result  of  rapid 
growth  in  insured  System  debt 
outstanding,  or  incurring  insurance 
claims  or  losses.  The  Board  in  its 
discretion  may  select  an  accumulation 
period,  to  begin  at  the  next  quarter-end 
when  the  aggregate  in  the  Insurance 
Fund  again  attains  the  secure  base 
amoimt.  Any  alternative  accumulation 
period  however,  cannot  result  in  any 
payment  before  April  2006.  The  Board 
will  consider  the  following  factors  in 
determining  selection  of  an  alternative 
accumulation  period: 

(a)  The  reason  that  the  Insurance 
Fund  dropped  below  the  SBA  (i.e.  as  a 
result  of  growth  in  insiu-ed  debt  vs.  an 
insurance  expense  at  a  troubled 
institution).  "The  current  level  of  the 
Insurance  Fimd  and  the  amount  of 
money  and  time  needed  to  attain  the 
SBA; 

(b)  The  likelihood  and  probable 
amount  of  any  losses  to  the  Insurance 
Fund; 

(c)  The  overall  condition  of  the  Farm 
Credit  System,  including  the  level  and 
quality  of  capital,  earnings,  asset 
groMfth,  asset  quality,  loss  allowance 
levels,  asset  liability  management,  as 
well  as  the  collateral  ratios  of  the 
insured  banks; 

(d)  The  health  and  prospects  for  the 
agricultural  economy,  including  the 
potential  impact  of  governmental  farm  '• 
policy  and  the  effect  of  the  globalization 
of  agriculture  on  opportunities  and 
competition  for  U.S.  producers;  and 

(e)  The  risks  in  the  financial 
environment  that  may  cause  a  problem, 
even  when  there  is  no  imminent  threat, 
such  as  volatility  in  the  level  of  interest 
rates,  the  use  of  sophisticated 
investment  secxu-ities  and  derivative 
instruments,  and  increasing  competition 
fi-om  non-System  financial  institutions. 

III.  Issues  for  Later  Consideration 

Because  of  multiple  factors  (including 
rapid  gro\fth  and  the  amount  of  any 
insurance  obligations)  which  could 
affect  future  AIRA  balances  and  the 
uncertainty  of  future  payments,  the 
Corporation  has  deferred  consideration 


of  several  issues  to  a  date  closer  to  the 
year  2006.  The  Board  anticipates 
gaining  experience  in  the  administration 
of  the  AIRA  program  over  the  next  few 
years  and  expects  to  have  a  better  basis 
for  determining  these  issues,  which 
include: 

1 .  Board  discretionary  authority  to 
limit  or  restrict  AIRA  payments;  and 

2.  Calculation  of  the  initial  AIRA 
payment  components. 

Adopted  this  15th  day  of  December,  1999 
by  order  of  the  Board. 

Dated:  January  28,  2000. 
Nan  P.  Nfitchem, 

Acting  Secretary  to  the  Board,  Farm  Credit 

System  Insurance  Corporation. 

(FR  Doc.  00-2334  Filed  2-2-O0;  8:45  am) 

BtLUNG  CODE  6710-01 -P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Conunission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Conunission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  202-000050-069 
Title:  United  States/Australia  New 

Zealand  Association 
Parties: 
Columbus  Line 
PO  Nedlloyd  Limited 
Australia  New  Zealand  Direct  Line 
Synopsis:  The  proposed  amendment 
would  delete  edl  Agreement  authority 
except  the  authority  to  complete 
existing  service  contracts.  The 
amendment  would  also  terminate  the 
Agreement  on  April  30,  2001,  the  date 
on  which  the  last  Agreement  service 
contract  expires.  The  amendment 
further  provides  that  the  parties  will 
discontinue  use  of  the  Agreement  and 
will  operate  under  the  provisions  of 
the  United  States  Australasia 
Agreement  (FMC  Agreement  No.  202- 
011677)  as  of  January  26,  2000. 
Agreement  No.:  203-011075-051 
Title:  Central  America  Discussion 

Agreement 
Parties: 
Concorde  Shipping,  Inc. 
Global  Reefer  Carriers  Ltd. 
Dole  Ocean  Cargo  Express 
Crowley  Liner  Services  Inc. 
Seaboard  Marine,  Ltd. 
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A.P.  Moller-Maersk  Sealand 
Trinity  Shipping  Line,  S.A. 
Ecuadorian  Line  ' 

APL  Co.  Pte.  Ltd. 
Nordana  Line 
P&O  Nedlloyd  Limited 
Lykes  Lines  Limited 
Synopsis:  The  proposed  modification 
would  authorize  the  parties,  by  a  vote 
of  imanimous  less  one,  to  waive  the 
security  deposit  requirement  for  new 
members.  The  modification  also 
makes  conforming  and  administrative 
changes. 

Agreement  No.:  217-011651-002 

Title:  A.P.  Moller-Maersk  Sealand/ 
Samskip  Space  Charter  and  Sailing 
Agreement 

Parties: 
A.P.  Moller-Maersk  Sealand 
Samskip  Incorporated 

Synopsis:  The  proposed  Amendment 
restates  the  basic  Agreement;  revises 
Article  5.1  to  clarify  the  terms  and 
conditions  applicable  to  the 
chartering  of  space  by  the  parties; 
adds  a  new  Article  5.2  to  state  the 
rights  and  obligations  of  the  parties  in 
the  event  of  change  in  vessel  or  port 
rotations;  and  adds  a  new  Article  13 
regarding  Sea  Carrier  Initiative 
agreements. 

Agreement  No.:  217-011687 

Title:  CCNI/CMA  CGM  Space  Charter 
Agreement 

Parties: 
Compania  Chilena  de  Navegacion 

hiteroceanica  S.A.  ("CCNI") 
CMA  CGM  the  French  Line  ("CMA 
CGM") 

Synopsis:  The  proposed  agreement 
authorizes  CCNI  to  charter  space  to 
CMA  CGM  in  the  trade  between  ports 
in  Hamburg,  Rotterdam,  Antwerp, 
Felexstowe,  Bilbao,  and  inland  and 
coastal  points  served  by  those  ports, 
on  the  one  hand,  and  Puerto  Rico  and 
inland  and  coastal  points  served  via 
Puerto  Rico  on  the  other  hand.  The 
parties  have  requested  expedited 


review. 


■'* 


By  Order  Of  the  Federal  Maritime 
Commission. 

Dated:  January  28,  2000. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  00-2308  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  673(M)1-P 

FEDERAL  MARITIME  COMMISSION 
[Docket  No.  00-03] 

Inlet  Fish  Producers,  Inc.  v.  Seal-Land 
Service,  Inc.;  Notice  of  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  was 
filed  by  Inlet  Fish  Producers,  Inc. 


("Complainant"),  against  Sea-Land 
Service,  Inc.  ("Respondent").  The 
complaint  was  served  on  January  28, 
2000.  Complainant  alleges  that 
Respondent  violated  sections  10(b)(2), 
(b)(4),  (b)(6)  and  (b)(12)  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  section 
1709(b)(2),  (b)(4),  (b)(6)  and  (b)(12),  by 
not  allowing  Complainant  to  subtract 
"tare  weight"  from  the  weight  of 
seafood-product  cargo  for  purposes  of 
determining  freight  charges,  while 
allowing  similarly  situated  shippers  to 
make  such  a  subtraction. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  emy  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  eind  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  January  30,  2001,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  May  30,  2001. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  00-2309  Filed  2-2-00;  8:45  am] 

BiLUNG  CODE  6730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and  46  CFR  515). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 


Non-Vessel-Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicants: 

First  Express  International  Corp.,  148- 
36  Guy  R.  Brewer  Blvd.,  Suite  200, 
Jamaica,  NY  11434,  Officer:  James 
Lee,  President  (Qualifying  Individual) 

ANA  Link,  Ltd..  177-25  Rockaway 
Blvd.,  Suite  205,  Jamaica,  NY  11434, 
Officer:  Tal  Y.  Yo,  President 
(Qualifying  Individual) 
Non-Vessel-Operating  Common 

Carrier  and  Ocean  Freight  Forwarder 

Transportation  Intermediary 

Applicants: 

Mavela  Corp.,  120  E  11th  Street,  Los 
Angeles,  CA  90015,  Officers:  James 
Ortiz,  President  (Qualifying 
Individual),  Teresa  Ortiz,  Secretary 

Ocean  Freight  Forwarders — Ocean 
Transportation  Intermediary 
Applicants: 

McCollister's  Transportation  Systems, 
hic.  1800  Route  130  North, 
Buriington,  NJ  08016,  Officers:  John 
M.  Roller,  Vice  President  (Qualifying 
Individual),  H.  Daniel  McCoUister, 
President 

Smith  Logistics  International,  Inc., 
12300  N.W.  32nd  Avenue,  Miami,  FL 
33167,  Officers:  Igort  del  Haya, 
President  (Qualifying  Individual),  Lee 
Futemick,  Vice  Ptesident 

Dated:  Januan-  28,  2000. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  00-2307  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  673(M)1-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
SUMMARY:  Background— On  June  15, 
1984,  the  Office  of  Management  and 
Budget  (OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act,  as 
per  5  CFR  1320.16,  to  approve  of  and 
assign  OMB  control  niunbers  to 
collections  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  under  conditions  set  forth 
in  5  CFR  1320  Appendix  A.l.  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collections  of  information 
instruments  are  placed  into  OMB's 
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public  docket  files.  The  Federal  Reserve 
may  not  cond  act  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  informa  tion  collection  that  has 
been  extendec  ,  revised,  or  implemented 
on  or  after  Oc  ober  1,  1995,  unless  it 
displays  a  cur  rently  valid  0MB  control 
number. 

Request  for  comment  on  information 
collection  pro  josal. 

The  foUowi  ig  information  collection, 
which  is  bein] ;  handled  under  this 
delegated  auti  ority,  has  received  initial 
Board  approval  and  is  hereby  published 
for  comment.  \t  the  end  of  the  comment 
period,  the  pDposed  information 
collection,  ale  ng  with  an  analysis  of 
comments  an(  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  apprc  val  under  OMB  delegated 
authority.  Cor  iments  are  invited  on  the 
following: 

a.  Whether  he  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  c  f  the  Federal  Reserve's 
functions:  inc  uding  whether  the 
information  h  is  practical  utility; 

b.  The  accuiacy  of  the  Federal 
Reserve's  estii  aate  of  the  burden  of  the 
proposed  info  -mation  collection, 
including  the  validity  of  the 
methodology  i  md  assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  cliirity  of  the  information  to 
be  collected;  and 

d.  Ways  to  i  minimize  the  burden  of 
information  atllection  on  respondents, 
including  thrc  ugh  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  tc  chnology. 

DATES:  Comm  ints  must  be  submitted  on 
or  before  Apri  3,  2000. 
ADDRESSES:  Comments,  which  should 
refer  to  the  Of  <B  control  number  or 
agency  form  n  umber,  should  be 
addressed  to  f  jnnifer  J.  Johnson, 
Secretary,  Bos  rd  of  Governors  of  the 
Federal  Reser  'e  System,  20th  and  C 
Streets,  N.W.,  Washington,  DC  20551,  or 
delivered  to  tie  Board's  mail  room 
between  8:45  i.m.  and  5:15  p.m.,  and  to 
the  security  c(  mtrol  room  outside  of 
those  hoiu-s.  £  oth  the  mail  room  and  the 
seciu-ity  contr  )1  room  are  accessible 
from  the  courl  yard  entrance  on  20th 
Street  betweei  i  Constitution  Avenue  and 
C  Street,  N.W  Comments  received  may 
be  inspected  i  i  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.14  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.14(a). 

A  copy  of  tl  e  comments  may  also  be 
submitted  to  t  le  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  ajid  Regulatory  Affairs, 
Office  of  Man  igement  and  Budget,  New 
Executive  Off  ce  Building,  Room  3208, 
Washington,  I  )C  20503. 


FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  dociunents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
ft'om  the  agency  clearance  officer,  whose 
name  appears  below.  Mary  M.  West, 
Chief,  Financial  Reports  Section  (202- 
452-3829),  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Diane  Jenkins,  (202^52-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  without  revision,  of  the 
following  report: 

1.  Report  title:  The  Recordkeeping  and 
Disclosure  Requirements  in  Connection 
with  Regulation  Z  (Truth  in  Lending). 

Agency  fonn  number:  uimum  Reg  Z. 

OMB  control  number:  7100-0199. 

Frequency:  Event-generated. 

Reporters:  State  member  banks. 

Annual  reporting  hours:  1,863,754 
hours. 

Estimated  average  hours  per  response: 
Open-end  credit:  initial  terms  2.5 
minutes,  change  in  terms  1  minute; 
Periodic  statement  45  seconds;  Error 
resolution  15  minutes;  Credit  and 
charge  card  accoimts:  Advance 
disclosures  10  seconds,  renewal  notice 
5  seconds,  insurance  notice  15  seconds; 
Home  equity  plans:  advance  disclosure 
2  minutes,  change  in  terms  2  minutes; 
Closed-end  credit  disclosures  6.4 
minutes;  Advertising  30  minutes. 

Number  of  respondents:  988.  Small 
businesses  are  ciffected. 

General  description  of  report:  Title  I 
of  the  Consumer  Credit  Protection  Act 
(15  U.S.C.  1601  et  seq.)  authorizes  the 
Board  to  issue  regulations  to  carry  out 
the  provisions  of  the  Consumer  Credit 
Protection  Act  (15  U.S.C.  1604(a)).  Since 
the  Federal  Reserve  does  not  collect  any 
information,  no  issue  of  confidentiality 
arises.  Transaction-or  account-specific 
disclosures  and  billing  error  allegations 
are  not  publicly  available  and  are 
confidential  between  the  creditor  and 
consumer. 

Abstract:  Regulation  Z  (12  CFR  Part 
226)  implements  the  Truth  in  Lending 
Act  (15  use  1601  et  seq.).  The  act  and 
regulation  ensure  adequate  disclosure  of 
the  costs  and  terms  of  credit  to 
consumers  on  an  event-generated  basis. 
For  open-end  credit  (revolving  credit 
accounts),  creditors  are  required  to 
disclose  information  about  the  initial 
costs  and  terms  and  to  provide  periodic 
statements  of  account  activity,  notices  of 
change  in  terms,  and  statements  of 


rights  concerning  billing  error 
procedures.  The  regulation  also  requires 
specific  types  of  disclosures  for  credit 
and  charge  card  accounts,  and  home 
equity  plans.  For  closed-end  loans  (such 
as  mortgage  and  installment  loans)  cost 
disclosures  are  required  to  be  provided 
prior  to  consummation.  Specific 
products  trigger  special  disclosures, 
such  as  reverse  mortgages,  certain 
variable  rate  loans,  and  certain 
mortgages  with  rates  and  fees  above  a 
specific  amount.  Regulation  Z  also 
contains  rules  concerning  credit 
advertising.  Creditors  are  required  to 
retain  records  as  evidence  of 
compliance  with  Regulation  Z  for 
twenty-four  months  (subpart  D,  section 
226.25). 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  28,  2000. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  00-2341  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
■Mergers  of  Banic  hJolding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes     * 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
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Governors  not  later  than  February  28, 
2000. 

A.  Federal  Reserve  Bank  of  Richmond 
(A.  Linwood  Gill,  III,  Vice  President) 
701  East  Byrd  Street,  Richmond, 
Virginia  23261-4528: 

1.  First  Charter  Corporation,  Concord, 
North  Carolina;  to  merge  with  Carolina 
First  BancShares,  Inc.,  Lincolnton, 
North  Carolina,  and  thereby  indirectly 
acquire  Community  Bank  and  Trust 
Company,  Rutherfordton,  North 
Carolina;  Cabarrus  Bank  of  North 
Carolina,  Concord,  North  Carolina; 
Lincoln  Bank  of  North  Carolina, 
Lincolnton,  North  Carolina.  Applicant 
also  will  acquire  shares  of  First  Gaston 
Bank  of  North  Carolina,  Gastonia,  North 
CaroUna. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Branson  Bancshares,  Inc.,  Branson, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Branson  Bank, 
Branson,  Missouri  (in  organization). 

2.  Maries  County  Bancorp,  Inc., 
Vienna,  Missouri;  to  acquire  9.3  percent 
of  the  voting  shaires  of  Branson 
Bancshares,  Inc.,  Branson,  Missoiu-i,  and 
thereby  indirectly  acquire  Branson 
Bank,  Branson,  Missouri  a  de  novo 
bank). 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  28,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-2360  Filed  2-2-00;  8:45  am] 
BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanlcing  Activities  or 
to  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanlcing 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  RegulaUon  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 


Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  18,  2000. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Exchange  Bankshares,  Inc., 
Milledgeville,  Georgia;  to  acquire 
Exchange  Insurance  Agency,  Inc.,  Gray, 
Georgia,  and  thereby  engage  in 
insurance  agency  activities  in  a  town  of 
less  than  5,000,  pursuant  to 
§225.28(b)(ll)(iii)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  National  Commerce 
Bancorporation,  Memphis,  Tennessee; 
to  acquire  through  its  subsidiary, 
TransPlatinum  Service  Corp.,  Nashville, 
Tennessee,  Fleet  One,  L.L.C.,  Nashville, 
Tennessee,  and  thereby  engage  in  data 
processing  and  data  transmission 
activities,  pursuant  to  §  225.28(b){14)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  28,  2000. 

Roliert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-2359  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Request  and  Extension  of  Deadline  for 
Nominations  for  the  Secretary's 
Advisory  Committee  on  Minority 
Health 

agency:  Office  of  Public  Health  and 

Science,  Office  of  Minority  Health, 

HHS. 

ACTION:  Notice — Extension  of  Deadline. 

Authority:  Section  1 707(c)  of  the  Public 
Health  Service  Act,  as  amended  (42  U.S.C. 
300u-6(c));  Federal  Advisory  Committee  Act 
(5  U.S.C.  appendix  2). 

summary:  The  Secretary,  Department  of 
Health  and  Human  Services,  signed  the 
charter  establishing  the  Committee  on 


Minority  Health  on  September  17,  1999. 
Unless  renewed  prior  to  its  expiration, 
the  Committee  will  terminate  on 
September  22,  2001.  It  is  the  function  of 
the  Committee  to  advise  and  make 
recommendations  to  the  Secretary  on 
improving  the  health  of  racial  and 
ethnic  minority  groups  and 
development  of  goals  and  specific 
program  activities.  This  notice  requests 
and  extends  the  deadline  for  submission 
of  nominations  for  membership  on  the 
Committee. 

DATES:  Nominations  for  members  must 
be  received  no  later  than  5:00  P.M.  on 
March  6,  2000. 

ADDRESSES:  You  may  mail  or  deliver 
nominations  to  the  following  address: 
Monica  Farrar,  Division  of  Management 
Operations,  Office  of  Minority  Health, 
5515  Security  Lane,  Suite  1000, 
Rockville,  MD  20852.  Nominations  will 
not  be  accepted  by  e-mail  nor  by 
facsimile. 

A  request  for  a  copy  of  the  Secretary's 
charter  for  the  Advisory  Committee 
should  be  submitted  to:  Joan  Jacobs, 
Office  of  Minority  Health,  5515  Security 
Lane,  Suite  1000,  Rockville,  MD  20852. 
The  charter  can  also  be  downloaded 
from  the  Office  of  Minority  Health 
Resource  Center  web  site  at  http:// 
www.omhrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Jacobs,  (301)  443-9923. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  Legislative 
Authority 

Section  1707(c)  of  the  Public  Health 
Service  Act  directs  the  Secretary  to 
establish  the  Advisory  Committee  on 
Minority  Health.  The  Committee  is  also 
governed  by  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  Appendix  2), 
which  sets  forth  standards  for  the 
formulation  and  use  of  advisory 
committees. 

The  Advisory  Committee  shall  advise 
the  Secretary  on  improving  the  health  of 
racial  and  ethnic  minorities  and 
developing  goals  and  specific  program 
activities.  These  activities  include,  but 
are  not  limited,  to  the  following: 

(1)  Establishing  short-range  and  long- 
range  goals  and  objectives  and 
coordinate  all  other  activities  within  the 
Public  Health  Service  that  relate  to 
disease  prevention,  health  promotion, 
service  delivery,  and  research 
concerning  such  individuals. 

(2)  Entering  into  interagency 
agreements  with  other  agencies  of  the 
Public  Health  Service. 

(3)  Supporting  research, 
demonstrations,  and  evaluations  to  test 
new  and  innovative  models. 
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(4)  Increasi  ig  knowledge  and 
understandin ;  of  health  risk  factors. 

(5)  Developing  mechanisms  that 
support  bettei  ■  information 
dissemination,  education,  prevention, 
and  service  delivery  to  individuals  from 
disadvantaged  backgrounds,  including 
individuals  v\  ho  are  members  of  racial 
and  ethnic  mi  nority  groups. 

(6)  Ensurin; ;  that  the  National  Center 
for  Health.Statistics,  Centers  for  Disease 
Control  and  F  revention,  collects  data  on 
the  health  sta  us  of  each  minority  group. 

(7)  With  respect  to  individuals  who 
lack  proficien  cy  in  speaking  the  English 
language,  entering  into  contracts  with 
public  and  nc  nprofit  private  providers 
of  primary  health  services  for  the 
purpose  of  increasing  the  access  of 

such  services  by 
developing  ai  d  carrying  out  programs  to 
provide  bilinj  ual  or  interpretive 
services. 

(8)  Support  ng  a  national  minority 
health  resoun  :e  center  to  carry  out  the 
following: 

(A)  Facilitate  the  exchange  of 
information  regarding  matters  relating  to 
health  information  and  health 
promotion,  pi  eventive  health  services, 
and  educatioi  i  in  the  appropriate  use  of 
health  care; 

(B)  Facilital  e  access  to  information; 

(C)  Assist  in  the  analysis  of  issues  and 
problems  rela  ting  to  such  matters; 

(D)  Provide  tecnnical  assistance  with 
respect  to  the  exchange  of  such 
information  (i  ncluding  facilitating  the 
development  af  materials  of  such 
technical  assi  stance] 

(9)  Carrying  out  programs  to  improve 
access  to  heal  th  care  services  for 
individuals  with  limited  proficiency  in 
speaking  the  1  Inglish  language. 
Activities  un(  er  the  preceding  sentence 
shall  include  developing  and  evaluating 
model  project  s 

n.  Nominatio  as 

ofl 


The  Office 
is  requesting 
members  to 
Committee, 
of  12  voting 
Secretary  froi^ 
minorities, 
American, 
Indian/Alaski 
and  Native 
who  have  ex 
minority 
minority  groups 
represented 
The  members  i 
terms  of  gend  sr 
age,  culture 
geography, 
Employees  or 
Government 


and 


Minority  Health  (OMH) 
1  lominations  for  voting 
e  on  the  Advisory 
Committee  is  to  consist 
n  lembers  appointed  by  the 
among  racial  and  ethnic 
dt  fined  as  Black  or  African 
Hi  jpanic/Latino,  American 
Native,  Asian  American, 
Hawaiian  or  Pacific  Islander, 
ise  regarding  issues  of 
healih.  The  racial  and  ethnic 
will  be  equally 
a  nong  the  voting  members, 
ip  will  also  be  diverse  in 
,  HIV  status,  disability, 
^xual  orientation, 
points  of  view, 
officers  of  the  Federal 


1  aay  not  serve  as  voting 


members,  except  that  the  Secretary  may 
appoint  employees  of  the  DHHS  to  serve 
as  ex-officio,  non-voting  members. 

OMH  is  seeking  nominations  of 
persons  from  a  wide-array  of  fields 
including  but  not  limited  to:  public 
health  and  medicine,  health 
administration  and  financing, 
behavioral  and  social  sciences, 
immigration  and  rural  health,  health 
law  and  economics,  cultural  and 
linguistic  competency,  and  biomedical 
ethics  and  human  rights.  Demonstrated 
expertise  in  minority  health,  in  subject 
areas  such  as  access  to  care,  data 
collection  and  analysis,  health 
professions  development,  cultural 
competency,  and  eliminating  disparities 
in  cancer,  cardiovascular  diseases, 
infant  mortality,  HIV  infection/AIDS, 
child  and  adult  immunization,  diabetes, 
substance  abuse,  homicide,  suicide, 
unintentional  injuries,  and  other 
diseases  and  health  conditions  is  also 
required. 

Nominations  must  state  that  the 
nominee  is  willing  to  serve  as  a  member 
of  the  Advisory  Committee  and  appears 
to  have  no  conflict  of  interest  that 
would  preclude  membership. 
Candidates  will  be  asked  to  provide 
detailed  information  concerning  such 
matters  as  financial  holdings, 
consultancies,  and  research  grants  or 
contracts  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest. 

Members  are  appointed  for  a  term  of 
four  years  except  that  the  Secretary  shall 
initially  appoint  a  portion  of  members 
to  one,  two,  and  three  year  terms.  The 
Chair,  selected  by  the  Secretary  from 
among  the  voting  members  of  the 
Committee,  will  serve  a  term  of  two 
years.  Committee  members  will  be 
compensated  for  the  time  spent  in 
Conunittee  meetings  (including  travel 
time)  as  well  as  per  diem  costs. 

Any  interested  person  may  nominate 
one  or  more  quedified  persons.  Self- 
nominations  will  also  be  accepted. 

Nomination  forms  may  be  obtained 
from  the  Office  of  Minority  Health 
Resource  Center,  P.O.  Box  37337. 
Washington,  D.C.  20013-7337, 
telephone  1-800-444-6472,  TDD  301- 
230-7199,  e-mail:  info@omhrc.gov. 
Nomination  forms  may  also  be 
downloaded  from  the  Office  of  Minority 
Health  Resource  Center  web  site,  http:/ 
/www.omhrc.gov.  All  nominations  and 
curricula  vitae  for  the  Advisory 
Committee  should  be  set  to  Monica 
Farrar  at  the  address  in  this  notice. 


Dated:  January  27,  2000. 
Nathan  Stinson,  Jr., 

Deputy  Assistant  Secretary  for  Minority 

Health. 

[FR  Doc.  00-2312  Filed  2-2-00;  8:45  am) 

BUJJNG  CODE  4160-17-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-O0-22] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  conunent  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
sununaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistance  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Implementation  of  data  collection 
described  in  Evaluation  Guidance  for 
CDC  Funded  Health  Department  HIV 
Prevention  Programs  To  Be 
Implemented  From  2000  to  2003— 
New — The  Centers  for  Disease  Control 
and  Prevention  (CDC),  National  Center 
for  HIV,  STD,  and  TB  Prevention 
(NCHSTP)  proposes  a  collection  of 
standardized  HTV  evaluation  data  from 
health  department  grantees  to  ensure 
delivery  of  the  best  possible  HIV 
prevention  services.  The  CDC  needs 
standardized  evaluation  data  from 
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health  department  grantees  for  the 
following  reasons:  (1)  To  determine  the 
extent  to  which  HIV  prevention  efforts 
have  contributed  to  a  reduction  in  HIV 
transmission,  (2)  to  improve  programs  to 
better  meet  that  goal  (3)  to  help  focus 
technical  assistance  and  support  and  (4) 
to  be  accoimtable  to  stakeholders  by 
informing  them  of  progress  made  in  HIV 
prevention  nationwide. 

CDC  formed  evaluation  workgroups 
and  panels  consisting  of  expert 
evaluation  consultants,  health 
department  representatives, 
representatives  of  the  National  Alliance 
of  State  and  Territorial  AIDS  Directors, 
and  CDC  staff  in  order  to  assess  and 
summarize  existing  health  department 
evaluation  data  collections.  Aji 
extensive  review  of  published  and 
unpublished  evaluation  data  led  to  the 
conclusion  that  even  though  there  is 
information  suggesting  a  very  large 
number  of  Americans  who  receive  HIV 
prevention  services,  but  there  were  no 
standardized  and  scientifically  valid 
evaluation  data  on  HIV  prevention 
services.  Based  on  these  findings,  the 
workgroups  and  panels  have  concluded 
that  there  is  a  need  to  monitor 
intervention  plans,  implementation,  and 
outcomes  on  the  national,  state,  and 
local  levels  for  public  health 
management  purposes. 

CDC  and  its  prevention  partners  have 
specifically  identified  the  types  of 
standardized  evaluation  data  they  need 


to  be  accoimtable  for  the  use  of  federal 
funds  and  to  conduct  systematic 
analysis  of  HIV  prevention  to  improve 
policies  and  programs.  Generally, 
evaluation  data  that  are  needed  (but  not 
yet  available  at  the  national  level)    • 
include  the  types  and  quality  of  HIV 
prevention  interventions  provided  by 
CDC  health  department  grantees  and 
their  grantees,  the  characteristics  of 
clients  targeted  and  reached  by  the 
interventions,  and  the  effects  of 
interventions  on  client  behavior  and 
HTV  transmission. 

In  1998,  the  5-year  Cooperative 
Agreement  with  state  and  territorial 
health  departments  in  CDC  Program 
Announcement  99004  HIV  Prevention 
Projects  specified  health  department 
evaluation  activities  and  referenced  the 
proposed  data  collection.  The 
announcement  states  that  the  Evaluation 
Guidance  is  designed  to  assist  grantees 
in  implementing  evaluation  activities 
listed  in  announcement  99004.  Below  is 
a  listing  of  these  evaluation  activities.  In 
addition,  the  proposed  evaluation  data 
collection  forms  are  sub-categorized 
imder  each  99004  evaluation  activity. 

(1)  Evaluating  HIV  Prevention 
Community  Planning 

— CPG  Membership  Siurey 

— Table  of  Estimated  Expenditures  Form 

(2)  Designing  and  Evaluating 
Intervention  Plans 

— Aggregate  Intervention  Plan  Data 
Collection  Pbrm  for  the  following*- 
types  of  interventions: 


Individual-Level 

Group-Level 

Outreach 

Prevention  Case  Management 

Partner  Counseling  and  Referral 

Services  Health  Communication/ 

Public  Information  Other 

Inter\'entions 

(3)  Monitoring  and  Evaluating  the 
Implementation  of  HIV  Prevention 
Programs 

— Aggregate  Process  Evaluation  Data 

Collection  Form  for  the  following 

types  of  intervention: 
Individual-Level 
Group-Level 
Outreach 

Prevention  Case  Management 
Partner  Counseling  and  Referral 

Services  Health  Communication/ 

Public  Information  Other 

Interventions 

(4)  Evaluating  Linkages  between  the 
Comprehensive  HIV  Prevention  Plan, 
CDC  funding  application  and  resoiut:e 
allocation 

— Data  Collection  From  for  Linkages 

between  the  CDC  funding 

application  and  the  Comprehensive 

HIV  Prevention  Plan 
— Data  Collection  Form  for  Linkages 

between  Resource  Allocation  and 

the  Comprehensive  HIV  Prevention 

Plan 
Ten  health  departments  pilot  tested 
the  instruments.  The  following  table 
was  developed  from  that  experience. 


Respondents 

Number  of 
respond- 
ents 

Number  of  responses/respondent 

Average 

burden  per 

response 

(in  hours) 

Total 

burden 

(In  hours) 

Health  department  grantees 

390 

18  (total  number  of  data  collection  forms^ 

1.0 

C".'.". 

7020 

Total  

7020 

The  CDC  anticipates  2  persons  per  health  department  jurisdiction  (total  #  of  jurisdictions  =  65)  to  prepare  and  submit  Evaluation  Guidance 
data  collection  forms  annually  for  the  next  3  years  (65  x  2  =  130  respondents;  130  x  3  years  =  390  total  respondents.)  Therefore,  the  total  re- 
sponse burden  is  estimated  at  7020  hours  (309  x  18  forms.)  The  total  cost  to  respondents  is  estimated  at  $140,400  assuming  a  worthing  wage 
for  assigned  health  department  personnel  of  $20.00  over  the  3-year  period. 


Dated:  January  28,  2000. 
Nancy  Cheal,  « 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  00-2384  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  4163-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99D-0236] 

Guidance  for  Industry  on  Skin  Irritation 
and  Sensitization  Testing  of  Generic 
Transdermal  Drug  Products; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 


entitled  "Skin  Irritation  and 
Sensitization  Testing  of  Generic 
Transdermal  Drug  Products."  This 
guidance  provides  assistance  to 
sponsors  of  abbreviated  new  drug 
applications  (ANDA's)  by 
recommending  study  designs  and 
scoring  systems  that  can  be  used  to  test 
skin  irritation  and  sensitization  during 
development  of  transdermal  products. 
Skin  irritation  and  sensitization  should 
be  assessed  because  the  condition  of  the 
skin  may  affect  the  absorption  of  a  drug 
from  a  transdermal  system,  thus 
affecting  the  efficacy  or  safety  of  the 
product.  This  guidance  does  not  address 
the  actual  bioequivalence  studies 
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necessary  for  i  i  particular  transdermal 
product. 

DATES:  Submi  written  conunents  on 
agency  guidai  ces  at  any  time. 
ADDRESSES:  Copies  of  this  guidance  for 
industry  are  a  mailable  on  the  Internet  at 
http://www.fc  a.gov/cder/guidance/ 
index.htm.  Su  jmit  written  requests  for 
single  copies  (if  the  guidance  to  the  Drug 
Information  Branch  (HFD-210).  Center 
for  IJrug  Evaluation  and  Research,  Food 
and  Drug  Adn  inistration,  5600  Fishers 
Lane,  Rockvil|e,  MD  20857.  Send  one 
self-addressedj  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  writteii  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-bo5),  Food  and  Drug 
Administratiop,  5630  Fishers  Lane,  rm. 
1061,  Rockvil^B,  MD  20852. 
FOR  FURTHER  IIIFORMATKM  CONTACT: 
Mary  M.  Fann  ng,  Center  for  Drug 
Evaluation  and  Research  (HFD-600), 
Food  and  Dru| ;  Administration,  5600 
Fishers  Lane,  lockville,  MD  20857, 
301-827-5845 . 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a 
guidance  for  industry  entitled  "Skin 
Irritation  and  Sensitization  Testing  of 
Generic  Transdermal  Drug  Products." 
Transdermal  products  have  properties 
that  may  lead  p  skin  irritation  and/or 
sensitization.  The  delivery  system,  or 
the  system  in  conjunction  with  the  drug 
substance,  mav  cause  these  reactions. 
Skin  irritationland  skin  sensitization 
studies  cire  designed  to  detect  irritation 
and  sensitization  under  conditions  of 
maximal  stresi  and  may  be  used  during 
the  assessmeniof  transdermal  drug 
product  for  AfBDA's. 

A  draft  guidance  entitled  "Skin 
Irritation  and  Sensitization  Testing  of 
Generic  Transdermal  Drug  Products" 
was  published  in  the  Federal  Register  of 
February  26,  1899  (64  FR  9516).  Eight 
comments  we«e  received  between 
February  and  April  of  1999,  and  this 
guidance  has  I  leen  revised  after  careful 
consideration  3f  those  comments. 

This  Level  1  guidance  is  being  issued 
consistent  wit  i  FDA's  good  guidance 
practices  (62  F  R  8961.  February  27, 
1997).  The  gui  dance  represents  the 
agency's  curre  at  thinking  on  skin 
irritation  and  i  ensitization  testing  of 
generic  transd  ;rmal  drug  products.  It 
does  not  creat(  (  or  confer  any  rights  for 
or  on  any  pers  an  and  does  not  operate 
to  bind  FDA  o  •  the  public.  An 
alternative  ap]  iroach  may  be  used  if 
such  approacl  satishes  the 
requirements  (if  the  applicable  statutes, 
regulations,  oi  both. 

Interested  persons  may,  at  any  time, 
submit  writter,  comments  on  the 
guidance  to  th  s  Dockets  Management 


Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  niunber  foimd  in 
brackets  in  the  heading  of  this 
dociunent.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  January  24,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-2299  Filed  2-2-00;  8:45  am) 

BtLUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-R-1500] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  acciiracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Health 
Insurance  Common  Claims  Forms  and 
Supporting  Regulations  in  42  CFR 
414.40.  424.32,  and  424.44;  Fonn  No.: 
HCFA-1500, 1490U,  and  1490S  (OMB  # 
0938-0008);  Use:  This  form  is  a 
standardized  form  for  use  in  the 
Medicare/Medicaid  programs  to  apply 
for  reimbursement  for  covered  services; 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit.  Not- 


for-profit  institutions;  Number  of 
Respondents:  1,  321,  417;  Total  Annual 
Responses:  717.876,097;  Total  Annual 
Hours:  44,460.460. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  conunents  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services. 
Seciu'ity  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  January  24,  2000. 
John  P.  Burke, 

Reports  Clearance  Officer,  HCFA  Office  of 
Information  Services,  Security  and  Standards 
Group,  Division  of  HCFA  Enterprise 
Standards.  * 

[FR  Doc.  00-2425  Filed  2-2-00;  8:45  am) 
BILUNG  CODE  4120-03-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-1957] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and  ' 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
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automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection:  SSO 
Report  of  State  Buy  In  Problems  and 
Supporting  Regulations  in  42  CFR 
407.40; 

Fonn  No.:  HCFA-1957  (0938-0035); 

Use:  The  HCFA-1957  is  issued  to 
assist  with  conununications  between  the 
Social  Security  District  Offices, 
Medicaid  State  Agencies  and  HCFA 
Central  Offices  in  the  resolution  of 
beneficiary  complaints,  regarding 
entitlement  under  state  buy-ins.  It  is 
used  when  a  problem  arises  which 
cannot  be  resolved  thru  normal  data 
exchange. 

Frequency:  On  occasion; 

Affected  Public:  State,  Local  or  Tribal 
Government,  and  Individuals  or 
Households; 

Number  of  Respondents:  2,000; 

Total  Annual  Responses:  2,000; 

Total  Annual  Hours:  716. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://Mrww.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  0MB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 


14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  January  24,  2000. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  00-2427  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  Loan  Repayment  and 
Scholarship,  Submission  for  0MB 
Review;  Comment  Request;  National 
Institutes  of  Health  Undergraduate 
Scholarship  Program  for  individuals 
From  Disadvantaged  Backgrounds 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
the  Office  of  Loan  Repayment  and 
Scholarship,  the  National  Institutes  of 
Health  (NIH),  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  July  26,  1999,  and  allowed 
60  days  for  public  comment.  One 
request  for  a  copy  of  the  data  collection 
instrument  was  received  and  fulfilled. 
The  purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 
The  National  Institutes  of  Health  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
niunber. 


Proposed  Collection:  Title:  National 
Institutes  of  Health  Undergraduate 
Scholarship  Program  for  Individuals 
from  Disadvantaged  Backgrounds 
(UGSP).  Type  of  Information  Collection 
Request:  Revision  of  a  previously 
approved  collection  (OMB  No.  0925- 
0438,  expiration  date  February  29, 
2000).  Form  Numbers:  NIH  2762-1,  NIH 
2762-2.  NIH  2762-3,  and  NIH  2762-4. 
Need  and  Use  of  Information  Collection: 
The  NIH  makes  available  scholarship 
awards  to  students  from  disadvantaged 
backgroiuids  who  are  committed  to 
careers  in  biomedical  research.  The 
scholarships  pay  for  tuition  and 
reasonable  educational  and  living 
expenses  up  to  $20,000  per  academic 
year  at  an  accredited  undergraduate 
institution.  In  return,  for  each  year  of 
scholarship  support,  the  recipient  is 
obligated  to  serve  as  a  full-time  paid 
employee  in  an  NIH  research  laboratory 
for  10  consecutive  weeks  during  the 
months  of  June  through  August  and  for 
1  year  after  graduation.  If  the  recipient 
pursues  a  post-graduate  degree 
(graduate,  medical,  dental,  or 
veterinarian  school),  the  post-graduation 
service  obligation  may  be  deferred  with 
the  approval  of  the  Secretary, 
Department  of  Health  and  Human 
Services.  The  information  proposed  for 
collection  will  be  used  by  the  Office  of 
Loan  Repayment  and  Scholarship  to 
determine  an  applicant's  eligibility  for 
participation  in  the  UGSP.  The  UGSP  is 
authorized  by  Section  48  7D  of  the 
Public  Health  Service  (PHS)  Act  (42 
use  288-2),  as  amended  by  the  NIH 
Revitalization  Act  of  1993  (Publ.  L.  103- 
43).  Frequency  of  Response:  Initial 
application  and  annual  renewal 
application.  Affected  Public:  Applicants 
(high  school  or  undergraduate  students), 
recommenders,  undergraduate 
institution  financial  aid  sta^.  The 
annual  reporting  burden  estimates  are  as 
follows: 


Type  of  respondents 

Estimated 

numtjer  of 

respondents 

Estimated 
number  of 
responses 
per  re- 
spondent 

Average 
burden  hours 
per  response 

Estimated 

total  annual 

burden 

tiours 

requested 

Applicant  

250 
750 
250 

1.0 
1.0 
1.0 

3.167 
1.0 
.5 

791.75 
750.00 
125.00 

Recommender 

Financial  Aid  Staff 

Totals 

1,250 

1,666.75 

The  annualized  cost  to  respondents  is 
estimated  at  $29,263.81.  There  are  no 
capital  costs,  operating  costs,  or 
maintenance  costs  to  report. 

Request  for  comments:  Written 
comments  and/or  suggestions  from  the 


public  and  aft^ected  agencies  should 
address  one  or  more  of  the  following 
points:  (1)  Whether  the  proposed 
.collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including. 


whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
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ways  to  eiihaiK  e  the  quality,  utility,  and 
clarity  of  the  ir  fonnation  to  be 
collected;  and  4)  ways  to  minimize  the 
biuden  of  the  c  ollection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appr  jpriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of :  nformation  technology. 

Direct  Comir  ents  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  rega  ding  the  estimated 

md  associated  response 
directed  to  the:  Office 
and  Budget.  Office  of 


public  burden 
time,  should  ht 
of  ManagemenI 


Regulatory  Affiirs,  New  Executive 


Office  Building 


Officer  for  NIH 
information  on 


Washington,  D^  20503.  Attention:  Desk 
To  request  more 
the  proposed  project  or 
to  obtain  a  cop;  r  of  the  data  collection 
plans  and  instr  jments,  contact:  Marc  S. 
[Director,  Office  of  Loan 
Scholarship,  National 


Horowitz.  J.D 
Repayment  anc 

Institutes  of  He  alth,  7550  Wisconsin 
Avenue,  Room  604,  Bethesda,  Maryland 
20892-9121.  W.  r.  Horowitz  can  be 
contacted  via  e  mail  at 
MHorowitz@ni  i.gov  or  by  calling  (301) 
402-5666  (not  i  toll-free  number). 


Comments 
regarding  this 
best  assured 
received  on  or 


Dae , 


Date:  Comments 
i  ^formation  collection  are 
of  having  their  full  effect  if 
)efore  March  6,  2000. 


Dated:  [anuary 
Ruth  L.  Kirschst4in. 

Acting  Director. 
[FR  Doc.  00-2,35 

B4LUNG  CODE  414&-  D1-M 


UIH. 


Room  10235. 


27,  2000. 


Filed  2-2-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request;  Evaluation  of  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders 
Partnership  Program 

SUMMARY:  Under  the  provisions  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Institute  on  Deafness  and  Other 
Communication  Disorders  (NIDCD),  the 
National  Institutes  of  Health  (NIH),  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  the  information  collection 
listed  below.  The  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  May  11, 1999 
(64  FR  25360)  and  allowed  60  days  for 
public  comment.  No  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment. 

5  CFR  1320.5  (General  requirements) 
Reporting  and  Recordkeeping 
Requirements:  Final  Rule  requires  that 
the  agency  inform  the  potential  persons 
who  are  to  respond  to  the  collection  of 
information  that  such  persons  are  not 
required  to  respond  unless  it  displays  a 
currently  valid  OMB  control  number. 

Proposed  Collection:  Title:  Evaluation 
of  the  NIDCD  Partnership  Program.  Type 
of  Information  Collection  Request: 
NEW.  Need  and  Use  of  Information 
Collection:  The  NIDCD  was  established 
to  support  biomedical  and  behavioral 
research  emd  research  training  in 


hearing,  smell,  balance,  taste,  voice, 
speech  and  language.  Although 
minorities  and  women  will  dominate 
the  work  force  within  the  next  decade, 
both  groups  are  under  represented  in 
the  science  and  health  professional 
field.  Because  of  this  concern,  the 
NIDCD,  with  assistance  from  the  Office 
of  Research  on  Minority  Health, 
established  the  Partnership  Program  in 
1994  to  increase  the  number  of  minority 
scientists  and  health  care  professionals 
doing  research  on  communication  and 
communication  disorder*.  The  proposed 
survey  will  yield  data  about:  (1)  reasons 
for  participation  in  the  program;  (2) 
satisfaction  of  participants  with  the 
program  and  (3)  how  participation  in 
the  program  has  lead  to  the  pursuit  of 
a  career  in  the  health  field.  This  survey 
will  track  the  Partnership  Program's 
success  at  increasing  the  number  of 
women  and  minorities  who  are 
scientists.  Frequency  of  Response:  One. 
Affected  Public:  Individuals.  Type  of 
Respondent:  Partnership  Program 
Participants.  The  annufd  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  76;  Estimated  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  Hours  Per  Response: 
0.5;  and  Estimated  Total  Annual  Burden 
Hours  Requested:  38.  The  annualized 
cost  to  respondents  is  estimated  at: 
$380.  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

Note:  The  following  table  is  acceptable  for 
the  Respondent  and  Burden  Estimate 
Information,  if  appropriate,  instead  of  the 
text  as  shown  above. 


Type  of  respondents 


Estimated 

number  of 

respondents 


Estimated 
number  of 
responses 

per 
respondent 


Aver- 
age 
burden 
hours 
per 
re- 
sponse 


Estimated 

total 

annual 

burden 

hours 

requested 


Initial  program  paflicipant 
Follow  up  survey 


survey 
of  participant  ... 


16 
60 


0.5 
0.5 


8 
30 


Total 


76 


38 


Request  for 
comments  andi 
public  and  affe  :ted 
on  one  or  more 
(1)  Whether  the 
information  is 
of  the  NIDCD 
whether  the 
practical  utilit) 
estimate  of  the 
data  collection 
the  methodolof  y 
the  quality,  uti  ity 


C  bmments:  Written 
or  suggestions  from  the 
agencies  are  invited 
of  the  following  points: 
proposed  collection  of 
I  lecessary  for  fulfillment 
n  lission,  including 
information  will  have 
;  (2)  the  accuracy  of  the 
]urden  of  the  proposed 
including  the  validity  of 
;  (3)  ways  to  enhance 
,  and  clarity  of  the 


data  collection  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  appropriate  use  of  automated 
collection  techniques  and  information 
technology. 

Direct  Comments  To  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 


Regulatory  Affairs.  New  Executive     . 
Office  Building.  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Mrs. 
Kay  C.  Johnson-Graham,  EEO  Officer, 
Office  of  Equal  Employment 
Opportunity,  NIDCD,  NIH,  Building  31, 
Room  3C08,  31  Center  Drive,  Bethesda, 
MD  20892,  or  call  non-toll-free  number 
(301)  402-6415  or  E-mail  your  request, 
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including  your  address  to: 

<kay johnson@ms.mdcd.nih.gov>. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  March  6,  2000. 

Dated:  January  28,  2000. 
David  Kerr, 

Executive  Officer.  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  "^ 

[FR  Doc.  00-2352  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  4140-01-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  on  Research  on 
Minority  Health. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Advisory  Committee 
on  Research  on  Minority  Health. 

Date:  February  11,  2000. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  Agenda  items  include:  (1)  a  report 
by  the  Associate  Director,  ORMH;  (2)  FY'OO 
minority  health  initiatives;  (3)  report  of  the 
trans-NIH  working  group  on  domestic  health 
disparities;  and  (4)  other  business  of  the 
Committee. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Contact  Person:  Jean  L.  Flagg-Newton, 
Special  Assistant  to  the  Associate  Director, 
Office  of  Research  on  Minority  Health, 
National  Institutes  of  Health,  Building  1, 
Room  256,  9000  Rockville  Pike,  Bethesda, 
MD  20892,  (301)  402-2518. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged  '!j 

Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 


Dated:  January  24,  2000. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-2350  Filed  2-2-00;  B:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting  $ 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  conhdential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group  Health  Services  Research 
Review  Subcommittee. 

Date:  February  18,  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency,  One  Metro  Center, 
Bethesda,  MD  20814. 

Contact  Person:  Elsie  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd.. 
Bethesda,  MD  20892-7003,  301-443-9787, 
•etaylor@niaaa.nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians:  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  January  27,  2000. 
LaVerae  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  00-2345  Filed  2-2-00:  8:45  am) 
BILUriG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concemfeg 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  MARC/MBRS  Communication 
Technology. 

i5ofe;  March  2.2000. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Gaithersburg,  620  Perry 
Parkway,  Gaithersburg,  MD  20877. 

Contact  Person:  Richard  I.  Martinez,  Office 
of  Review  Activities,  Office  of  Scientific 
Review,  National  Institute  of  General  Medical 
Sciences.  National  Institutes  of  Health. 
Natcher  Building.  Room  1 AS-19G.  Bethesda. 
MD  20892-6200.  (301)  594-2849. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  MARC/MBRS  Annual  Symposium. 

Date.  March  3,  2000. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications.     ^ 

Place:  Hilton  Gaithersburg,  620  Perr\' 
Parkway,  Gaithersburg,  MD  20877. 

Contact  Person:  Richard  I.  Martinez.  Office 
of  Review  Activities,  Office  of  Scientific 
Review,  National  Institute  of  General  Medical 
Sciences,  National  Institutes  of  Health. 
Natcher  Building,  Room  1AS-19G,  Bethesda, 
MD  20892-6200,  (301)  594-2849. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support:  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology. 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives.  National 
Institutes  of  Health,  HHS) 
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24,  2000. 


Dated:  January 
La  Verne  Y.  Strii^fieid 

Director.  Office 
Committee  Folic 
(FR  Doc.00-234e 

BtLUNG  CODE  41 4»  01-M 
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0  ^Federal  Advisory 
Filed  2-2-00;  8:45aml 


DEPARTMENl  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instlt^es  of  Hearth 

National  Instltiite  of  Arthritis  and 
Muscuiositeletiil  and  SIdn  Diseases; 
Notice  of  Clos#d  Meeting 


SBction  10(d)  of  the 
Advise  ry  Committee  Act,  as 

i.e.  Appendix  2),  notice 
of  the  following 


Pursuant  to 
Federal 
amended  (5  U. 
is  hereby  given 
meeting. 

The  meeting 
public  in  accodiance 
provisions  set 
552b(c){4)  and 
as  amended 
the  discussions 
confidential 
property  such 
and  personal 
individuals  _ 
applications, 
would  constitute 
invasion  of  per  sonal 


7-8 
.m 


Name  oj 
Arthritis  and 
Diseases  Special 

Date:  March 

Time:  8:30  a 

Agenda:  To 
applications. 

Place:  KenwooH 
Road.  Bethesda. 

Contact  Fersor 
Review  Admini 
Health,  NIAMS 
5As25N,  Bethesda 
4952. 

(Catalogue  of 
Program  Nos. 
Musculoskeletal 
National  Institut 


will  be  closed  to  the 

with  the 
Drth  in  sections 
552b(c){6),  Title  5  U.S.C. 
grant  applications  and 
could  disclose 

secrets  or  commercial 
patentable  material, 
ii  formation  concerning 
ated  with  the  grant 
disclosure  of  which 
a  clearly  unwarranted 
privacy. 

>fComr  littee:  National  Institute  of 
Musculoskeletal  and  Skin 
Emphasis  Panel. 

2000. 
to  .'>:00  p.m. 
refiew  and  evaluate  grant 


Tie 


tra  de ; 
is 


ass  9cia 


tie  I 


Dated:  January 
La  Verne  Y.  Strin  i;fieid 

Director.  Office 
Committee  Policjf. 
(FR  Doc.  00-234 

BILUNG  CODE  414Oi01-M 


Country  Club.  5601  River 
MD  20816. 

Aftab  A.  Ansari,  Scientific 
s  rator.  National  Institutes  of 
Catcher  BIdg.,  Room 
,  MD  20892,  301-594- 


Fec  eral  Domestic  Assistance 
93  B46.  Arthritis, 

jnd  Skin  Diseases  Research, 

s  of  Health,  HHS) 


IS  I 


24.  2000. 


0  '^ Federal  Advisory 
Filed  2-2-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Sidn  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  January  26,  2000. 

Time:  3  p.m.  to  4  p.m. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Bldg,  45  Center  Drive,  Room 
5As.25u,  Bethesda,  MD  20893,  (Telephone 
Conference  Call). 

Contact  Person;  Tommy  L.  Broadwater, 
Chief,  Grants  Review  Branch,  National 
Institutes  of  Health,  NIAMS,  Natcher  Bldg.. 
Room  5As25U,  Bethesda.  MD  20892.  301- 
594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93-846,  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  January  24,  2000. 
Anna  Snouffer, 

Deputy  Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-2348  Filed  2-2-00;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  1 0(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  bn 
public  in  accordance  w 
provisions  set  forth  in  - 
552b(c)(4)and552b(c)l( 
as  amended.  The  contra 
the  discussions  could  ci 
confidential  trade  secrr 
property  such  as  patent 
and  personal  informal  if 
individuals  associated  '. 
proposals,  the  disclosui 
would  constitute  a  cleai 
invasion  of  personal  pi  i 

Name  of  Committee:  Nai 
Drug  Abuse  Special  Empli^ 
for  DNA  Micro-array  Tecli 

Date:  January  25,  2000. 

Time:  9.00  a.m.  to  5:00  | 

Agenda:  To  review  and  > 
proposals. 

Place:  Bethesda  Marriott 
Hill  Road,  Bethesda.  MD  2 

Contact  Person:  Richard 
Contract  Review  Branch,  ( 
Affairs,  National  Institute 
National  Institutes  of  Heal: 
Boulevard,  Room  3158,  M 
MD  20892-9547,  301-43;V 

This  notice  is  being  puli 
days  prior  to  the  meeting  < : 
limitations  imposed  by  tin 
funding  cycle. 

Name  of  Committee:  N<i' 
Drug  Abuse  Special  Empli 
based  Visualization  and  .\ 
Micro-array  Data". 

Date:  January  27.  2000. 

Time:  9:00  a.m.  to  5:00  i 

Agenda:  To  review  and  ■ 
proposals. 

Place:  Bethesda  MarrioH 
Hill  Road,  Bethesda,  MD  J 

Contact  Person:  Richani 
Contract  Review  Branch.  ( ' 
Affairs,  National  Institute  i 
National  Institutes  of  Heal 
Boulevard,  Room  3158.  M; 
MD  20892-9547.  301-43.^ 

This  notice  is  being  pu'i 
days  prior  to  the  meeting  ,' 
limitations  imposed  by  thr 
funding  cycle. 

Name  of  Committee:  N.ii 
Drug  Abuse  Special  Empli 
"Chemical  Libraries  for  U: 

Date:  February  3,  2000. 

r/me;  1:30  p.m.  to  3:00  t 

Agenda:  To  review  and  • 
proposals. 

Place:  Neuroscience  Cei 
Institutes  of  Health,  6001  i 
Bethesda.  MD  20892,  (Tel. 
Call). 

Contact  Person:  Eric  Zai 
Review  Specialist.  Office  r 
Affairs.  National  Institute  ■ 
National  Institutes  of  Heal 
Executive  Boulevard,  Rodii 
Bethesda,  MD  20892-954" 

This  notice  is  being  puh: 
days  prior  to  the  meeting  i 
limitations  imposed  by  th' 
funding  cycle. 
(Catalogue  of  Federal  Don.' 
Program  Nos.  93.277,  Drut 


ilosed  to  the 
ihUie 
ctions 

),  Title  5  U.S.C, 
>:t  proposals  and 
sclose 

s  or  commercial 
I ble  material, 
1  concerning 
ith  the  contract 
!  of  which 
!y  unwarranted 
'scy. 

'onal  Institute  on 
'sis  Panel,  "Kits 
lology". 

m. 

\  aluate  contract 

Hotel,  5151  Pooks 
;814. 

C.  Harrison,  Chief, 
.'flee  of  Extramural 
n  Drug  Abuse, 
'1.  6001  Executive 
■i:  9547,  Bethesda, 
1437. 

shed  less  than  15 
le  to  the  timing 
review  and 

onal  Institute  on 
■sis  Panel,  "Web- 
alysis  of  DNA 


m. 

laluate  contract 

Hotel,  5151  Pooks 

/814. 

C  Harrison,  Chief, 

'fice  of  Extramural 

•  n  Drug  Abuse, 

I,  6001  Executive 

C  9547,  Bethesda, 

1437. 

ished  less  than  15 

je  to  the  timing 

review  and 

onal  Institute  on 

sis  Panel, 

ig  Development". 

m. 

valuate  contract 

er.  National 
xecutive  Blvd., 
phone  Conference 

nan.  Contract 

•  Extramural 

n  Drug  Abuse, 
1.  DHHS,  6001 
1  3158,  MSC  9547, 
(301)  435-1438. 
ished  less  than  15 
ue  to  the  timing 
review  and 

tstic  Assistance 
Abuse  Scientist 
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Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health.  HHS) 

Dated:  January  24,  2000. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-2349  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  institutes  of  Health 

Extension  of  Public  Comment  Period 
on  Draft  National  Institutes  of  Health 
Guidelines  for  Research  involving 
Human  Piuripotent  Stem  Cells 
(December  1999) 

The  National  histitutes  of  Health  is 
extending  the  public  comment  period 
on  the  Draft  National  Institutes  of 
Health  Guidelines  for  Research 
Involving  Human  Piuripotent  Stem 
Cells  (December  1999)  for  three  weeks. 
Written  comments  should  be  received 
by  NIH  on  or  before  February  22,  2000. 
Comments  should  be  addressed  to:  Stem 
Cell  Guidelines,  NIH  Office  of  Science 
PoHcy,  1  Center  Drive,  Building  1,  Room 
218,  Bethesda,  MD  20892.  Comments 
may  also  be  sent  by  facsimile 
transmission  to  Stem  Cell  Guidelines  at 
(301)  402-0280,  or  by  e-mail  to: 
stemceU@mail.nih  .gov. 

January  28,  2000. 
Ruth  Kirschstein, 
Acting  Director,  NIH. 
(FR  Doc.  00-2353  Filed  2-2-00;  8:45  am] 
BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  wall  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accvuacy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  oh 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  2000  Survey  of 
Mental  Health  Organizations,  General 
Hospital  Mental  Health  Services,  and 
Managed  Care  Organizations  (SMHO) 

The  survey,  to  be  conducted  by 
SAMHSA's  Center  for  Mental  Health 
Services  (CMHS),  will  be  conducted  in 
two  phases.  Phase  I  will  be  a  brief  two- 


three  page  inventory  consisting  of  four 
forms:  (1)  A  specialty  mental  health 
organization  and  general  hospital  with 
separate  mental  healUi  services  form;  (2) 
A  general  hospital  with  integrated 
mental  health  services  screener  form;  (3) 
A  conununity  residential  organization 
screener  form;  and  (4)  A  managed 
behavioral  healthcare  organization  form. 
This  short  inventory  will  be  sent  to  all 
known  organizations  to  define  the 
universe  of  valid  mental  health 
organizations  to  be  sampled  in  Phase  II. 
The  inventory  will  collect  basic 
information  regarding  the  name  and 
address  of  the  organizations,  their  type 
and  owTiership,  and  the  kinds  of 
services  provided. 

Phase  II  will  sample  approximately 
2,000  mental  health  organizations  and 
utilize  a  more  detailed  siu^ey 
instrument.  Although  the  Sample 
Survey  form  will  be  more 
comprehensive,  it  will  be  very  similar  to 
surveys  and  inventories  fielded  in  1998, 
1994,  1992  and  earlier.  The 
organizational  data  to  be  collected  by 
the  Sample  Survey  form  include 
imiversity  affiliation,  client/patient 
census  by  basic  demographics, 
revenues,  expenditiu-es,  and  staffing. 

The  resulting  database  will  be  used  to 
provide  national  estimates  and  will  bo 
the  basis  fo  the  National  Directory  of 
Mental  Health  Services.  In  addition, 
data  derived  from  the  survey  will  be 
published  by  CMHS  in  Data  Highlights. 
in  Mental  Health,  United  States,  and  in 
professional  journals  such  as  Psychiatric 
Services  and  the  American  Journal  of 
Psychiatry.  Mental  Health,  United  States 
is  used  by  the  general  pubUc,  state 
governments,  the  U.S.  Congress, 
university  researchers,  and  other  health 
care  professionals. 


Questbnnaire 


Phase  I  (Inventory)  

Specialty  Mental  Health  Organizations  

General  Hospitals  with  Separate  Mental  Health  Services 
General  Hospitals  with  Integrated  Mental  Health  Services 

Community  Residential  Organizations 

Managed  Care  Organizations- 

Phase  II  (Sample  Survey)  

Specialty  Mental  Health  Organizations  

General  Hospitals  with  Separate  Mental  Health  Services 

Total  


Numt>er  of 
respondents 


Responses/ 
respondent 


12,634 


(4.126) 
(1.736) 
(3,617) 
(1,415) 
(1.740) 


2.000 


(1.404) 
(596) 


14.634 


1 


(1) 
(1) 
(1) 
(1) 
(1) 


1 


(1) 
(1) 


Average 

hours/ 

response 


Total 
burden 


0.25 


(0.25) 
(0.25) 
(0.25) 
(0.25) 
(0.25) 


3.00 


(3.00) 
(3.00) 


3.158 


(1.031) 
(434) 
(904) 
(354) 
(435) 


6.000 


(4.212) 
(1,788) 


9.158 
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Send  comments  to  Nancy  Pearce, 
SAMHSA  Rep<  rts  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  commc  nts  should  be  received 
within  60  days  of  this  notice. 

Dated:  lanuary  28.  2000. 
Richard  Kopand  i. 

Executive  Officei .  SAMHSA. 

[FR  Doc.  00-2391 1  Filed  2-2-00;  8:45  am] 

BILLING  CODE  4162-  20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVEiOPMENT 


i 


[Docket  No.  FR-ft563-N-01] 

Notice  of  Proposed  Information 
Collection  for  Public  Comments  for 
Section  8  Management  Assessment 
Program 


agency:  Office 
Secretary  for 
Housing,  HUD. 

action:  Notice 


of  the  Assistant 
Public  and  Indian 


requ  jement 


summary:  The 

collection 

will  be  submittbd 

Management  aj  i 

review,  as  requ  red 

Reduction  Act. 


roposed  information 

described  below 
to  the  Office  of 
d  budget  (OMB)  for 

by  the  Paperwork 
The  Department  is 


soliciting  public  comments  on  the 

subject  proposal. 

DATES:  Comments  Due  Date:  April  3, 

2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  4238,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128,  for  copies  of  the 
proposed  forms  and  other  available 
dociunents.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  biuden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information:  Title  of  Proposal:  Section  8 
Management  Assessment  Program,  OMB 
Confrol  Number:  2577-0215. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  is  necessary  to  rate  and 
assess  public  housing  agency  (PHA) 
management  capabilities  and    . 
deficiencies  in  key  program  areas,  to 
improve  HUD  oversight  of  the  Section  8 
tenant-based  program  and  to  help  HUD 
target  monitoring  and  assistance  to  PHA 
programs  that  pose  the  greatest  risk. 

Members  of  affected  public:  Public 
housing  agencies. 

Estimation  of  the  total  nimiber  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Infoimi  lion  collection 


Number  of 
respondents 


Responses 

per 
respondent 


Total  annual 
responses 


Hours  per 
response 


Total  hours 


Regulatory 
reference 


SEMAP  Certiflcal  on 
Corrective  Action  Plan 
Repon  on  Correction  of  SEMAP  Defi- 
ciency   


2,565 
260 

670 


2,565 
260 

670 


12 
10 


30,780 
2,600 

1,340 


985.101 
985.107(c) 

985.106 


Total  annual 


burden 


34,720 


Status  of  the 
collection:  Rev  sion 
currently  appn  ved 


proposed  information 
and  extension  of  a 
collection. 


Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 


Dated:  January  27,  2000. 
Deborah  Vincent, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 
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Section  8  Management  Assessment 

Program  (SEMAP) 

Certification 


U.S.  Department  of  Housing      OMB  Approval  No  2577-0215  (exp  1/31/2000) 

and  Urbnn  Development 

Office  of  Public  and  Indian  Housing 


Public  reporting  burden  for  ttiis  collection  of  information  is  estimated  to  average  12  fiours  per  response,  including  tfie  time  tor  reviewing  instructions 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information  This  agency  may 
not  conduct  or  sponsor,  and  you  are  not  required  to  respond  to,  a  collection  of  information  unless  it  displays  a  currently  valid  OMB  control  number 
This  collection  of  infomiation  is  required  by  24  CFR  sec  985.101  which  requires  a  Public  Housing  Agency  (PHA)  administering  a  Section  e  tenant-based 
assistance  program  to  submit  an  annual  SEMAP  Certification  within  60  days  after  the  end  of  its  fiscal  year.  The  information  from  the  PHA  concerns  the 
performance  of  the  PHA  and  provides  assurance  that  there  is  no  evidence  of  seriously  deficient  performance  HUD  uses  the  information  and  other  data 
to  assess  PHA  management  capabilities  and  deficiencies,  and  to  assign  an  overall  performance  rating  to  the  PHA.  Responses  are  mandatory  and  the 
information  collected  does  not  lend  itself  to  confidentiality 

Instructions    Respond  to  this  certification  form  using  tfie  PHA's  actual  data  for  the  fiscal  year  just  ended. 
PHA  Name 


For  PHA  FY  Ending  (mm/dd/yyyy)        |  Submission  Date  (mrT\/dd/yyyy) 


Cfieck  here  If  the  PHA  expends  less  than  $300,000  a  year  in  Federal  awards   [     1 

Indicators  1  -  7  will  not  be  rated  if  the  PHA  expends  less  than  $300,000  a  year  in  Federal  awards  and  its  Section  8  programs  are  not  audited 
for  compliance  with  regulations  by  an  independent  auditor.  A  PHA  that  expends  less  than  $300,000  in  Federal  awards  in  a  year  must  still 
complete  the  certification  for  these  indicators. 


Performance  Indicators 


Selection  from  the  Waiting  List.   (24  CFR  982.54(d)(1)  and  982.204(a)) 

(a)  The  PHA  has  written  policies  in  its  administrative  plan  for  selecting  applicants  from  the  waiting  list. 

PHA  Response  Yes  |       |  No  |       | 

(b)  The  PHA's  quality  control  samples  of  applicants  reaching  the  top  of  the  waiting  list  and  of  admissions  show  that  at  least  98%  of  the  families  in  the 
samples  were  selected  from  the  waiting  list  for  admission  in  accordance  with  the  PHA's  policies  and  met  the  selection  criteria  that  determined  their  places 
on  the  waiting  list  and  their  order  of  selection. 


PHA  Response 


Yes  □  NO  □ 


Reasonable  Rent.  (24  CFR  982,4,  982.54(d)(15),  982.158(0(7)  and  982.507) 

(a)  The  PHA  has  and  implements  a  reasonable  written  method  to  determine  and  document  for  each  unit  leased  that  the  rent  to  owner  is  reasonable  based 
on  current  rents  for  comparable  unassisted  units  (i)  at  the  time  of  initial  leasing,  (ii)  before  any  increase  in  the  rent  to  owner,  and  (iii)  at  the  HAP  contract 
anniversary  it  there  is  a  5  percent  decrease  in  the  published  FMR  in  effect  60  days  before  the  HAP  contract  anniversary  The  PHA's  method  takes  into 
consideration  the  location,  size,  type,  quality,  and  age  of  the  program  unit  and  of  similar  unassisted  units,  and  any  amenities,  housing  services 
maintenance  or  utilities  provided  by  the  owners. 


PHA  Response  Yes  |       |  No  |       | 

nant  files  fc 
documente 

PHA  Response      |       |  At  least  9«%  of  units  sampled       |       |  80  to  97%  of  units  sampled       |       |  Less  than  80%  of  units  sampled 


(b)  The  PHA's  quality  control  sample  of  tenant  files  for  which  a  determination  of  reasonable  rent  was  required  shows  that  the  PHA  followed  its  written 
method  to  determine  reasonable  rent  and  documented  its  determination  that  the  rent  to  owner  is  reasonable  as  required  lor  (check  one) 


Determination  of  Adjusted  Income.  (24  CFR  part  5,  subpart  F  and  24  CFR  982.516) 

The  PHA's  quality  control  sample  of  tenant  files  shows  that  at  the  time  of  admission  and  reexamination,  the  PHA  property  obtained  third  party  verification 
of  adjusted  income  or  documented  why  third  party  verification  was  not  available;  used  the  verified  information  in  determining  adjusted  income,  properly 
attributed  allowances  for  expenses;  and,  vtrhere  the  family  is  responsible  for  utilities  under  the  lease,  the  PHA  used  the  appropriate  utility  allowances  for 
the  unit  leased  in  determining  the  gross  rent  for  (check  one): 

PHA  Response      |       |  At  least  90%  of  files  sampled         |       |  80  to  89%  of  files  sampled        |       |  Less  than  80%  of  files  sampled 

Utility  Allowance  Schedule.  (24  CFR  982.517)  , 

The  PHA  maintains  an  up-to-date  utility  allowance  schedule.  The  PHA  reviewed  utility  rate  data  that  it  obtained  vflthin  the  last  12  months,  and  adjusted 
its  utility  allowance  schedule  if  there  has  been  a  change  of  10%  or  more  in  a  utility  rate  since  the  last  time  the  utility  allowance  schedule  was  revised. 
PHA  Response  Yes  |       |  No  [       |  ^ 


HQS  Quality  Control  Inspections.  (24  CFR  982.405(b)) 

A  PHA  supen/isor  (or  other  qualified  person)  reinspected  a  sample  of  units  during  the  PHA  fiscal  year,  which  met  the  minimum  sample  size  required  by 
HUD  (see  24  CFR  985.2),  for  quality  control  of  HQS  inspections.  The  PHA  supervisor's  reinspected  sample  was  drawn  from  recently  completed  HQS 
inspections  and  represents  a  cross  section  of  neighbortioods  and  the  work  of  a  cross  section  of  inspectors. 


PHA  Response 


Ye.  □  No  □ 


HQS  Enforcement.  (24  CFR  982.404) 

The  PHA's  quality  control  sample  of  case  files  with  failed  HQS  inspections  shows  that,  for  all  cases  sampled,  any  cited  life-threatening  HQS  deficiencies 
were  coaected  within  24  hours  from  the  inspection  and,  all  other  cited  HQS  deficiencies  were  corrected  within  no  more  than  30  calendar  days  from  the 
inspection  or  any  PHA-approved  extension,  or,  if  HQS  deficiencies  were  not  corrected  within  tt>e  required  time  frame,  the  PHA  stopped  housing  assistance 
payments  beginning  no  later  than  the  first  of  the  month  following  the  correction  period,  or  took  prompt  and  vigorous  action  to  enforce  the  family  obligations 
for  (check  one): 

PHA  Response      |       |  At  least  98%  of  cases  sampled      |       |  Less  than  98%  of  cases  sampled 


Previous  edition  is  obsolete 


Page  1  of  4 


form  HUO-52648  (12/22/1999) 
rel.  24  CFR  Part  985 
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7.        Expanding  Housing  Opportunities.  (24  CFR  982.54(d)(5).  982.153(b)(3)  and  (b)(4),  982.301(a)  and  983.301(b)(4)  and  (b)(12)). 
Applies  only  to  PHAs  with  jurisdiction  In  matropolitan  FMR  areas. 
Check  here  If  not  applicable  |       | 

(a)  Tile  PHA  has  a  written  policy  to  encourage  participation  by  owners  of  units  outside  areas  of  poverty  or  minority  concentration  wtiich  clearly  delineates 
areaslin  its  jurisdiction  that  the  PMA  considers  areas  of  poverty  or  minority  concentration,  and  which  includes  actions  the  PHA  will  take  to  encourage 
owne^  participation.  

PHA  ttesponsa  Yes  |       |  No  |       | 

(b)  Tie  PHA  has  documentation  that  shows  that  It  took  actions  indicated  in  its  written  policy  to  encourage  participation  by  owners  outside  areas  of  poverty 
and  rninority  concentration   

PHA  Response  Yes  |        |  No  |        | 

(c)  Tne  PHA  has  prepared  maps  that  show  various  areas,  both  within  and  neightx)ring  its  jurisdiction,  with  housing  opportunities  outside  areas  of  poverty 
and  ninority  concentration;  the  PHA  has  assembled  information  about  job  opportunities,  schools  and  services  in  these  areas;  and  the  PHA  uses  the  maps 
and  related  information  when  briefing  voucher  holders.  „ 

PHA  Response  Yes  |       |  No  |       | 

(d)  Tl  le  PHA's  information  packet  for  voucher  holders  contains  either  a  list  of  owners  who  are  willing  to  lease,  or  properties  available  for  lease,  under 
the  vc  ucher  program,  or  a  list  of  other  organizations  that  will  help  families  find  units  and  the  list  includes  properties  or  organizations  that  operate  outside 

.    areas  of  poverty  or  minority  concentration. 

PHA  flesponse  Yes  |       |  No  |       | 

(e)  Tl  e  PHA's  information  packet  includes  an  explanation  of  how  portability  works  and  includes  a  list  of  neighboring  PHAs  with  the  name,  address  and 
teleptjone  number  of  a  portability  contact  person  at  each. 

PHA  ttesponss  Yes  |       |  No  |       | 

(f)  Tl-  e  PHA  has  analyzed  whether  voucher  holders  have  expenenced  difficulties  in  finding  housing  outside  areas  of  poverty  or  minority  concentration 
and.  1  rhere  such  difficulties  were  found,  the  PHA  has  considered  whether  it  is  appropnate  to  seek  approval  of  exception  payment  standard  amounts  in 
any  p  irt  of  Its  jurisdiction  and  has  sought  HUD  approval  when  necessary. 

PHA  Response  Yes  |       |  No  |       | 


11. 


8.  Payrr^t  Standards.  The  PHA  has  adopted  current  payment  standards  for  the  voucher  program  by  unit  size  for  each  FMR  area  in  the  PHA  jurisdiction 
and,  i  applicable,  for  each  PHA-designated  part  of  an  FMR  area,  which  do  not  exceed  110  percent  of  the  current  applk;able  FMR  and  which  are  not 
less  tjian  90  percent  of  the  current  FMR  (unless  a  lower  percent  is  approved  by  HUO).  (24  CFR  982.503) 

PHA  Response  Yes  |       |  No  |       | 

Enter  current  FMRs  and  payment  standards  (PS) 


0-BR 
PS  . 


fMR 


lithe 
pairt 


(I 


1 -BR  FMR. 
PS 


2-BRFMR_ 
PS 


3-BR  FMR 
PS  


4-Bfl  FMR 
PS  


PHA  has  jurisdiction  in  more  than  one  FIMR  area,  and/or  if  the  PHA  has  established  separate  payment  standards  for  a  PHA-designated 
an  FMR  area,  attach  similar  FMR  andijjayment  standard  comparisons  for  each  FMR  area  and  designated  area. 


Annu^  Reexaminations.  The  PHA  completes  a  reexamination  for  each  participating  family  at  least  every  12  months.  (24  CFR  5.617) 
PHA  ftesponse  Yes  [^  No  |       | 


10.      Corrafct  Tenant  Rent  Calculations.  The  PHA  correctly  calculates  tenant  rent  in  the  rental  certificate  program  and  the  family  rent  to  owner  in  the  rental 
voucljer  program.  (24  CFR  982,  Subpart  K) 


PHA  ftesponse 


Yes  □  No  □ 


Preca  itract  HQS  Inspections    Each  newty  leased  unit  passed  HQS  inspection  before  the  beginning  date  of  the  assisted  lease  and  HAP  contract.  (24  CFR 

982.3C)5) 


PHA  ftesponse 


-- 


Y..  □  No  □ 


12.      Annual 
PHA 


HQS  Inspections.  The  PHA  inspects  each  unit  under  contract  at  least  annually.  (24  CFR  982.405(a)) 
Response  Yes  |       [  No  |       | 


PHA 


1 3       Leas^Up.  The  PHA  executes  assistance  contracts  on  behalf  of  eligible  families  for  the  number  of  units  that  has  been  under  budget  for  at  least  one  year. 
1  Response  Yes  |       |  No  |       | 


14a.     Farnljr  Sert-Sufficiency  Enroilment  The  PHA  has  enrolled  tamiiies  in  FSS  as  required.  (24  CFR  984.105) 

Applies  only  to  PHAs  required  to  administer  an  FSS  program. 

Check  here  if  not  applicable  |       | 

PHA  Response 

a.  Ni  imber  of  mandatory  FSS  slots  (Count  units  funded  under  the  FY  1 992  FSS  incentive  awards  and  in  FY  1 993  and  later 
though  10/20/1998.  Exclude  units  funded  in  connection  with  Section  6  and  Section  23  project-based  contract 
teminations;  public  housing  denwiition,  disposition  and  replacement;  HUO  multitamily  property  sales:  prepaid  or 
te  minated  mortgages  under  section  236  or  section  221  (d)(3):  and  Section  8  renewal  funding.  Subtract  the  number  of 
fa  nilies  that  successfully  completed  their  contracts  on  or  after  10/21/1998.) 

or.  Ni  imber  of  mandatory  FSS  slots  under  HUD-approved  exception 


Prevraus  ec  tion  is  obsolete 
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b.  Number  o<  FSS  families  currently  enrolled 

c.  Portability:  If  you  are  the  Initial  PHA,  enter  the  number  of  families  currently  enrolled  in  your  FSS  program,  but  who  have 
moved  under  portability  and  whose  Section  8  sissistance  is  administered  by  another  PHA  . 

Percent  of  FSS  slots  filled  (b  +  c  divided  by  a) 


14b.   Percent  of  FSS  Participants  with  Escrow  Account  Balances.    The  PHA  has  made  progress  in  supporting  family  self-sufficiency  as  measured  by  the 
percent  of  currently  enrolled  FSS  families  with  escrow  account  balances.  (24  CFR  984.305) 
Applies  only  to  PHAs  required  to  administer  an  FSS  program. 
Check  here  If  not  applicable  I       I 


PHA  Response  Yes  |       |  No  [       | 

Portability:  If  you  are  the  initial  PHA,  enter  the  number  of  families  with  FSS  escrow  accounts  currently  enrolled  in  your 
FSS  program,  but  who  have  moved  under  portability  and  whose  Section  8  assistance  is  administered  by  another  PHA 


Deconcentration  Bonus  Indicator    (Optional  and  only  for  PHAs  with  jurisdiction  in  metropolitan  FfuiR  areas). 
The  PHA  is  submitting  with  this  certification  data  which  show  that: 

(1 )  Half  or  more  of  all  Section  8  families  with  children  assisted  by  the  PHA  in  its  principal  operating  area  resided  in  low  poverty  census  tracts  at  the  end  of  the  last 

(2)  The  percent  of  Section  8  mover  families  with  children  who  moved  to  low  poverty  census  tracts  in  the  PHA's  principal  operating  area  dunng  the  last  PHA  FY 
is  at  least  two  percentage  points  higher  than  the  percent  of  all  Section  8  families  with  children  who  resided  in  low  poverty  census  tracts  at  the  end  of  the  last 
PHA  FY; 


(3)  The  percent  of  Section  8  mover  families  with  children  who  moved  to  low  poverty  census  tracts  in  the  PHA's  pnncipal  operating  area  over  the  last  two 
PHA  FYs  IS  at  least  two  percentage  points  higher  than  the  percent  of  all  Section  8  families  with  children  who  resided  in  low  povertv  census  tracts  at  the 
end  of  the  second  to  last  PHA  FY. 


PHA  Response 


Yes  □  No  □ 


If  yes,  attach  completed  deconcentration  bonus  indicator  addendum. 


I  hereby  certify  that,  to  the  best  of  my  knowledge,  the  above  responses  under  the  Section  8  IVIanagement  Assessment  Program  (SEk/l  AP)  are  true  and  accurate 
for  the  PHA  fiscal  year  indicated  above.  I  also  certify  that,  to  my  present  knowledge,  there  is  not  evidence  to  indicate  seriously  deficient  performance  that  casts 
doubt  on  the  PHA's  capacity  to  administer  Section  8  rental  assistance  in  accordance  with  Federal  law  and  regulations. 

Warning:  HUD  will  prosecute  false  claims  and  statements.  Conviction  may  result  in  criminal  an*or  civil  penalties.  (18  U.S.C.  1001, 1010, 1012:  31  U.S.C.  3729, 3802) 

Executive  Director,  signature  Chairperson.  Board  of  Commissioners,  signature 


Date  (mm/dd/yyyy) . 


Date  (mm/dd/yyyy) . 


The  PHA  may  include  with  its  SEMAP  certification  any  information  bearing  on  the  accuracy  or  completeness  of  the  information  used  bv  the  PHA  in  orovidina  its 
certificatwn.  '^  ^ 
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SEMAp  Certification  -  Addendum  for  Reporting  Data  for  Deconcentration  Bonus  Indicator 

Date  (mnVdd/yyyy) 


PHANaiie 


Pnncipa(  Operating  Area  o*  PHA . 

(The  ge<^raphic  entity  for  which  the  Census  tabulates  data) 

Special  Instructions  for  Stat*  or  regional  PHAs.  Complete  a  copy  of  this  addendum  for  each  metropolitan  area  or  portion  of  a  metropolitan  area  (i  e  ,  principal 
operating  I  areas)  where  the  PHA  has  assisted  20  or  more  Section  8  families  with  children  in  the  last  completed  PHA  FY.  HUD  will  rate  the  areas  separately 
and  the  !  leparate  ratings  will  then  be  weighted  by  the  number  of  assisted  families  with  children  in  each  area  and  averaged  to  determine  bonus  points 

1990  Ce  isus  Poverty  Rale  of  Principal  Operating  Area  


Criteria 

To  qual 
State 


Ify 


and 


1) 


2) 


3) 


If  one 
See 


(FR  Doc.  00-231 
BtLUNG  COOe  4210f33-M 


to  Obtain  Deconcentration  Indicator  Bonus  Points 

for  bonus  points,  a  PHA  must  complete  the  requested  information  and  answer  yes  for  only  one  of  the  3  criteria  belovtf.  However, 
regional  PHAs  must  always  complete  line  1)  b  for  each  metropolitan  principal  operating  area. 


a.  Number  of  Section  8  families  with  children  assisted  by  the  PHA  In  its  principal  operating  area  at  the  end  of  the  last  PHA 
FY  who  live  in  low  poverty  census  tracts.  A  low  poverty  census  tract  is  a  tract  with  a  poverty  rate  at  or  below  the  overall 
poverty  rate  for  the  principal  operating  area  of  the  PHA,  or  at  or  below  10%  whichever  is  greater. 

b.  Total  Section  8  families  with  children  assisted  by  the  PHA  in  its  principal  operating  area  at  the  end  of  the  last  PHA  FY. 

c.  Percent  of  all  Section  8  families  with  children  residing  in  low  poverty  census  tracts  in  the  PHA's  principal  operating  area 
at  tfie  end  of  the  last  PHA  FY  (line  a  divided  by  line  b).  . 

Is  line  c  50%  or  more?  Yes  |       |  No  |       | 

a.  Percent  of  all  Section  8  families  with  children  residing  in  low  poverty  census  tracts  in  the  PHA's  principal  operating  area 
at  the  end  of  the  last  completed  PHA  FY, 

b.  Number  of  Section  8  families  with  children  who  moved  to  low  poverty  census  tracts  during  the  last  completed  PHA  FY. 

c.  Number  of  Section  8  families  with  children  who  moved  during  the  last  completed  PHA  FY. 

d.  Percent  of  all  Section  8  mover  families  writh  children  who  moved  to  low  poverty  census  tracts  during  the  last  PHA  fiscal 
year  (line  b  divided  by  line  c). 

Is  line  d  at  least  two  percentage  points  higher  than  line  a?  Yes  |       |  No  |       | 

a.  Percent  of  all  Section  8  families  with  children  residing  in  low  poverty  census  tracts  in  the  PHA's  principal  operating  area 
at  the  end  of  the  second  to  last  completed  PHA  FY. 

b.  Numiser  of  Section  8  families  with  children  who  moved  to  low  poverty  census  tracts  during  the  last  two  completed  PHA  FYs. 

c.  Number  of  Section  8  families  with  children  who  moved  during  the  last  two  completed  PHA  FYs. 

d.  Percent  of  all  Section  8  mover  families  with  children  who  moved  to  low  poverty  census  tracts  over  the  last  two  completed 
PHA  FYs  (line  b  divided  by  line  c). 

Is  line  d  at  least  two  percentage  points  higher  than  line  a?  Yes  |       |  No  |       | 


(»fl 


the  3  criteria  above  Is  met,  the  PHA  may  t>e  eligible  for  5  bonus  points, 
in  itructions  above  concerning  bonus  points  for  State  and  regional  PHAs. 


PrevkMi  t  edition  is  obsolete 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[  AZ-952-09-1 420-00] 

Arizona  State  Office,  222  N.  Central 
Avenue,  Phoenix,  AZ  85004;  Arizona; 
Notice  of  Filing  of  Plats  of  Survey 

January  18,  2000. 

1.  The  plats  of  survey  of  the  following 
described  land  were  officially  filed  in 
the  Arizona  State  Office,  Phoenix, 
Arizona  on  the  dates  indicated: 

A  plat,  in  four  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  the  metes-and-bounds 
survey  of  the  Hopi  and  Navajo  partition  line, 
and  the  survey  of  a  portion  of  the 
subdivisional  lines,  Township  31  North, 
Range  10  East  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  accepted  May  3,  1999  and 
officially  filed  May  14,  1999. 

This  plat  was  prepared  at  the  request  of  the 
Bureau  of  Indian  Affairs,  Phoenix  Area 
Office. 

A  plat  in  four  sheets,  representing  the 
dependent  resurvey  of  south,  east,  and  west 
boundaries,  the  subdivisonal  lines,  and  Tract 
37,  and  the  metes-and-bounds  survey  of  the 
Hopi  and  Navajo  partition  line.  Township  31 
North,  Range  11  East,  of  the  Gila  and  Salt 
River  Meridian,  Arizona,  accepted  April  23, 
1999  and  officially  filed  April  30,  1999. 

This  plat  was  prepared  at  the  request  of  the 
Bureau  of  Indian  Affairs,  Phoenix  Area 
Office. 

A  plat  in  seven  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the  south 
and  east  boundaries,  a  portion  of  the 
subdivisional  lines  and  Tracts  43  through  52, 
and  the  metes-and-bounds  survey  of  the  Hopi 
^       and  Navajo  portion  line  in  Township  32 
North,  Range  11  East,  of  the  Gila  and  Salt 
River  Meridian,  Arizona,  accepted  April  20, 
1999  and  officially  filed  April  30,  1999. 

This  plat  was  prepared  a  the  request  of  the 
Bureau  of  Indian  Affairs,  Phoenix  Area 
Office. 

A  plat  in  four  sheets,  representing  the 
metes-and-bounds  survey  of  the  Hopi  and 
Navajo  partition  line  through  unsurveyed 
Townships  30  North,  Ranges  11  and  12  East, 
and  Township  31  North,  Range  12  East,  and 
partially  surveyed  Township  32  North,  Range 
12  East,  of  the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  May  3, 1999  and  officially 
filed  May  14,  1999. 

This  plat  was  prepared  at  the  request  of  the 
Bureau  of  Indian  Affairs,  Phoenix  Area 
Office. 

A  plat  in  three  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the  south 
boundary  and  a  portion  of  the  subdivisional 
lines  and  the  metes-and-bounds  survey  of  the 
Hopi  and  Navajo  partition  line  in  Township 
32  North,  Range  12  East,  of  the  Gila  and  Salt 
River  Meridian,  Arizona,  accepted  April  22, 
1999  and  officially  filed  April  30,  1999. 

This  plat  was  prepared  at  the  request  of  the 
Bureau  of  Indian  Affairs,  Phoenix  Area 
Office. 

A  plat  in  four  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the  Gila 


and  Salt  River  Baseline  (south  boundary),  a 
portion  of  the  subdivisional  lines  and 
portions  of  certain  mineral  surveys,  and  the 
metes-and-bounds  surveys  in  Township  1 
North,  Range  14  East,  of  the  Gila  and  Salt 
River  Meridian,  Arizona,  accepted  May  11, 
1999  and  officially  filed  May  21,  1999. 

This  plat  was  prepared  at  the  request  of  the 
Bureau  of  Land  Management  and  Cyprus 
Mine  of  Miami,  Arizona. 

A  plat  representing  the  survey  of  the  Fifth 
Guide  Meridian  East,  (a  portion  of  the  west 
boundary),  the  east  boundary,  and  a  portion 
of  the  subdivisional  lines.  Township  36 
North,  Range  21  East,  of  the  Gila  and  Salt 
River  Meridian,  Arizona,  accepted  July  23, 
1999  and  officially  filed  July  30, 1999. 

This  plat  was  prepared  at  the  request  of  the 
Bureau  of  Indian  Affairs,  Navajo  Area  Office. 
A  plat  representing  the  survey  of  the  south, 
east,  west  and  north  boundaries,  and  the 
subdivisional  lines.  Township  35  North, 
Range  23  East,  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  accepted  December  1, 
1999  and  officially  filed  December  10,  1999. 

This  plat  was  prepared  at  the  request  of  the 
Bureau  of  Indian  Affairs,  Navajo  Area  Office. 

A  plat  representing  the  subdivision  of 
section  6  and  a  metes-and-bounds  survey  in 
section  6,  Township  8  North,  Range  5  West, 
of  the  Gila  and  Salt  River  Meridian,  Arizona, 
accepted  November  30, 1999  and  officially 
filed  December  10,  1999. 

This  plat  was  prepared  at  the  request  of  the 
Bureau  of  Land  Management,  Phoenix  Filed 
Office. 

A  plat  representing  the  dependent  resurvey 
of  a  portion  of  the  subdivisional  lines  and  the 
metes-and-bounds  survey  of  the  Table  Top 
Wilderness  Area  boundary.  Township  7 
South,  Range  1  East,  of  the  Gila  and  Salt 
River  Meridian,  Arizona,  accepted  December 
3,  1999  and  officially  filed  December  10,    • 
1999. 

This  plat  was  prepared  at  the  request  of  the 
Bureau  of  Land  Management,  Arizona  State 
Office. 

A  plat,  in  three  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the  east 
boundary  and  a  portion  of  the  subdivisional 
lines  and  the  metes-and-bounds  survey  of  the 
Table  Top  Wilderness  Area  boundary. 
Township  8  South.  Range  1  East,  of  the  Gila 
and  Salt  River  Meridian,  Arizona,  accepted 
January  3,  2000  and  officially  filed  January 
12,  2000. 

This  plat  was  prepared  at  the  request  of  the 
Bureau  of  Land  Management,  Arizona  State 
Office. 

A  plat,  in  three  sheets,  representing  the 
survey  of  a  portion  of  the  east  boundary,  the 
dependent  resurvey  of  a  portion  of  the  west 
boundary  and  a  portion  of  the  subdivisional 
lines  jmd  the  metes-and-bounds  survey  of  the 
Table  Top  Wilderness  Area  boundary. 
Township  7  South,  Range  2  East,  of  the  Gila 
and  Salt  River  Meridian,  Arizona,  accepted 
September  7.  1999  and  officially  filed 
September  17,  1999. 

This  plaUwas  prepared  at  the  request  of  the 
Bureau  of  Hand  Management,  Arizona  State 
Office. 

A  plat,  in  three  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  metes-and- 
bounds  sufvey  of  the  Table  Top  Wilderness 


Area  boundary.  Township  8  South.  Range  2 
East,  of  the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  January  3,  2000  and 
officially  filed  January  12,  2000. 

This  plat  was  prepared  at  the  request  of  the 
Bureau  of  Land  Management,  Arizona  State 
Office.  •. 

A  plat,  in  four  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the  south 
boundary,  a  portion  of  the  subdivisional 
lines,  and  the  metes-and-bounds  survey  of 
the  Table  Top  Wilderness  Area  boundary. 
Township  7  South,  Range  3  East,  of  the  Gila 
and  Salt  River  Meridian,  Arizona,  was 
accepted  December  8, 1999,  and  officially 
filed  December  17, 1999. 

This  plat  was  prepared  at  the  request  of  the 
Bureau  of  Land  Management,  Arizona  State 
Office. 

A  plat,  in  four  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  metes-and- 
bounds  survey  of  the  Table  Top  Wilderness 
Area  boundary.  Township  8  South,  Range  3 
East,  of  the  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  January  4,  2000.  and 
officially  filed  January  12,  2000. 

This  plat  was  prepared  at  the  request  of  the 
Bureau  of  Land  Management.  Arizona  State 
Office. 

A  plat,  in  two  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the  north 
boundary  and  a  portion  of  the  subdivisional 
lines,  the  survey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision  of 
sections,  TowTiship  20  South,  Range  16  East, 
of  the  Gila  and  Salt  River  Meridian,  Arizona, 
accepted  July  14,  1999  and  officially  filed 
July  23,  1999. 

These  plats  will  immediately  become  the 
basic  records  for  describing  the  land  for  all 
authorized  purposes.  These  plats  have  been 
placed  in  the  open  files  and  are  available  to 
the  public  for  information  only. 

2.  All  inquires  relation  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management, 
222  N.  Central  Avenue,  P.O.  Box  1552, 
Phoenix,  Arizona  85001-1552. 

Kenny  D.  Ravnikar., 

Chief  Cadastral  Surveyor  of  Arizona. 
[FR  Doc.  00-2424  Filed  2-2-00;  8:45  am] 

BtLUNG  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Impact  Statement/ 
General  Management  Plan  Point  Reyes 
National  Seashore,  Marin  County,  CA; 
Notice  of  Intent 

summary:  In  accord  with  the  National 
Environmental  Policy  Act  of  1969  (Pub. 
L.  91-190)  and  pursuant  to  regulations 
of  the  President's  Council  on 
Environmental  Quality  (40  CFR  1501.7 
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and  1580.22),  tlie  National  Park  Service 
will  prepare  an  Environmental  Impact 
Statement  and  (^neral  Management 
Plan  (EIS/GMP  for  Point  Reyes  National 
Seashore.  This  i  lotice  supersedes 
previous  Notices  published  on  October 
14.  1997  (V62:  IJ198;  P53336)  and  May 
24.  1999  (V64;  N99;  P28008),  and 
hereby  extends  the  scoping  process  and 
conunent  perio^  through  March  14. 
2000. 

Background 

The  purpose  k  the  EIS/GMP  vi^ill  be 
to  state  the  management  philosophy  for 
Point  Reyes  Naoonal  Seashore  and 
provide  strategies  for  addressing  major 
issues.  Two  typfes  of  strategies  will  be 
identified  and  analyzed:  (1)  Those 
required  to  manage  and  preserve 
cultural  and  naiural  resources:  and  (2) 
those  required  to  provide  for  safe, 
accessible  and  i  ppropriate  use  of  those 
resources  by  vis  itors.  Based  on  these 
strategies,  the  E IS/GMP  will  identify  the 
programs,  actio: is,  support  facilities, 
and  appropriate  mitigation  measures 
needed  for  theii  implementation.  The 
EIS/GMP  will  g  jide  management  of 
park  lands  over  the  subsequent  10-15 
years. 

It  has  been  d(  termined  that  lands  in 
the  northern  dii  trict  of  Golden  Gate 
National  Recreation  Area  (but 
administered  b] '  Point  Reyes  National 
Seashore)  will  lie  addressed  in  this  EIS/ 
GMP.  This  incli  ides  approximately 
15.000  acres  of  and  in  the  Olema 
Valley,  north  of  the  Bolinas-Fairfax 
Road  and  east  g  f  Highway  1  as  well  as 
Tomales  Bay  la  ids.  Scoping  comments 
received  to  date  regarding  other  issues 
will  also  continue  to  be  addressed,  and 
need  not  be  resi  ibmitted. 

Comments 

Persons  wish  ng  to  express  any  new 
concerns  about  management  issues  and 
future  land  mai  lagement  direction  are 
encouraged  to  a  ddress  these  to  the 

( .  Point  Reyes  National 

Reyes.  California  94956. 
1  iilso  be  emeiiled  to 

"ann nelson@nps.gov".  All  comments 

must  be  postm^ked  or  transmitted  no 
14.  2000.  A  public 
comments  and 
be  conducted  at  park 
Tuesday,  February  29, 
2000  from  5:00|-7:00  p.m.  Questions 
regarding  the  plan  or  scoping  sessions 
should  be  addressed  to  the 
Superintendent  either  by  mail  to  the 
above  address,  pr  by  telephone  at  (415) 
663-8522. 

If  individuals  submitting  comments 
request  that  thqir  name  or/and  address 
be  withheld  frcDn  public  disclosure,  it 
will  be  honorec  to  the  extent  allowable 


SuperintendenI 
Seashore.  Point 
Comments  can 


later  than  Ma 
workshop  to  he 
suggestions  will 
headquarters  o| 


by  law.  Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  There  also  may  be 
circiunstances  wherein  the  NPS 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  or 
businesses  and  from  persons  identifying 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses;  and,  anonymous  comments 
may  not  be  considered. 

Decision 

The  official  responsible  for  the  final 
decision  is  John  J.  Reynolds,  Regional 
Director.  Pacific  West  Region;  the 
official  responsible  for  implementation 
is  Don  Neubacher.  Superintendent. 
Point  Reyes  National  Seashore.  At  this 
time  it  is  anticipated  that  the  draft  EIS/ 
GMP  will  be  available  for  public  review 
in  the  summer  of  2001 ,  and  the  final 
EIS/GMP  completed  in  the  spring  of 
2002.  Distribution  of  both  documents 
will  be  duly  noted  in  the  Federal 
Register  and  announced  via  local  and 
regional  press.  A  Record  of  Decision 
would  be  prepared  not  sooner  than  30 
days  following  release  of  the  final  EIS/ 
GMP. 

Dated:  January  21.  2000. 
John  I.  Reynolds, 

Regional  Director.  Pacific  West  Region. 
[FR  Doc.  00-2303  Filed  2-2-00;  8:45  am) 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Scoping  for  Fire  IManagement 
Plan,  Point  Reyes  National  Seashore, 
Marin  County,  CA 

summary:  Notice  is  hereby  given,  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et.  seq.)  that  public  scoping 
has  been  initiated  for  a  conservation 
planning  and  impact  analysis  process 
for  updating  the  fire  management  plan 
for  Point  Reyes  National  Seashore, 
including  Golden  Gate  National 
Recreation  Area  lands  administered  by 
Point  Reyes  National  Seashore.  The 
purpose  of  the  scoping  process  is  to 
elicit  early  public  comment  regarding 
issues  and  concerns,  a  suitable  range  of 
alternatives  and  appropriate  mitigating 
measures,  and  the  nature  and  extent  of 
potential  environmental  impacts  which 
should  be  addressed. 

Background 

Point  Reyes  National  Seashore  is  a 
unit  of  the  National  Park  System. 


Research  has  shown  that  fire  is  a 
significant  natural  process  across  a  large 
portion  of  the  85,000  acres  administered 
by  the  park.  A  fire  management  program 
was  begun  in  1976  and  has  continued  to 
the  present  time.  Three  forms  of 
wildland  fire  management — aggressive 
suppression  of  unwanted  wildfires, 
prescribed  burning,  and  mecheinical  fuel 
reduction — have  been  used  to  achieve 
natural  and  cultural  resource 
management,  hazard  fuel  reduction,  and 
fire  prevention  goals. 

The  last  revision  of  the  fire 
management  plan  culminated  in  a 
Finding  Of  No  Significant  Impact,  dated 
August  2, 1993.  Since  that  time,  a  range 
of  new  issues,  improved  information, 
and  unforeseeable  constraints  have 
emerged  which  have  the  potential  to 
affect  the  future  direction  of  the  fire 
management  program  within  the  parks. 
Some  of  these  issues  include  but  are  not 
limited  to:  A  continued  decline  in 
ecosystem  health  due  to  fire 
suppression,  increased  hazards  and 
costs  associated  with  fire  suppression, 
and  more  stringent  air  quality 
regulations. 

Comments 

As  noted,  the  National  Park  Service 
will  undertake  an  environmental 
analysis  effort  to  address  issues  and 
alternatives  for  fire  management  on 
lands  administered  by  Point  Reyes 
National  Seashore.  At  this  time,  it  has 
not  been  determined  whether  an 
Environmental  Assessment  or 
Environmental  Impact  Statement  will  be 
prepared,  however,  this  scoping  process 
will  aid  in  the  preparation  of  either 
document.  As  the  first  step  in  this 
imdertaking,  a  variety  of  public  scoping 
and  information  activities  will  be 
conducted.  An  initial  public  meeting 
will  be  held  under  the  auspices  of  the 
Point  Reyes  Citizen  Advisory 
Commission,  January  29.  2000. 10  a.m.. 
at  the  Dance  Palace  in  Point  Reyes 
Station.  A  second  public  meeting  will 
be  held  at  park  headquarters  on  March 
9.  2000,  7  p.m. 

For  those  unable  to  attend  meetings, 
a  scoping  document  will  be  available 
through  the  park.  Main  topics  addressed 
in  the  scoping  document  and  meetings 
are:  Background  information  on  the  fire 
management  program;  review  of 
relevant  policy  and  law  affecting  fire 
management  programs;  assessment  of 
ciurent  fire  management  needs;  and 
identification  of  issues  and  options  for 
fire  management  in  the  parks. 

Interested  individuals,  organizations, 
and  agencies  are  encouraged  to  provide 
comments  or  suggestions.  Written 
comments  regarding  the  fire 
management  program  must  be 
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postmarked  (or  transmitted)  no  later 
than  March  28,  2000.  For  the  most  up- 
to-date  information  on  the  scoping 
meetings,  or  to  request  a  copy  of  the 
scoping  background  material  and 
provide  comments,  please  contact: 
Superintendent,  Point  Reyes  National 
Seashore;  Attn:  Fire  Management  Plan; 
Point  Reyes  Station,  CaUfomia  94965; 
telephone  (415)  663-8522  ext.  265  (or 

email  ann nelson@nps.gov.). 

If  individuals  submitting  conunents 
request  that  their  name  or/and  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  There  also  may  be 
circumstances  wherein  the  NPS  will 
withhold  a  respondents  identity  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  or 
businesses  and  from  persons  identifying 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses;  and,  anonymous  comments 
may  not  be  considered. 

Decision 

The  official  responsible  for  approval 
is  the  Regional  Director,  Pacific  West 
Region,  National  Park  Service;  the 
official  responsible  for  implementation 
will  be  the  Superintendent,  Point  Reyes 
National  Seashore.  The  draft  fire 
management  plan  and  envirorunental 
document  are  expected  to  be  available 
for  public  review  in  the  sununer  of 
2000.  At  this  time  it  is  anticipated  that 
the  final  plan  and  environmental 
document  are  to  be  completed  in  Fall/ 
Winter  2000/2001. 

Dated:  January  21,  2000. 
|ohn  I.  Reynolds, 

Regional  Director,  Pacific  West  Region. 
(FR  Doc.  00-2300  Filed  2-2-00;  8:45  am] 

BILU^4G  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Denali  National  Park  Subsistence 
Resource  Commission;  IMeeting 

agency:  National  Park  Service,  Interior. 

ACTION:  Aimouncement  of  Subsistence 
Resource  Commission  meeting. 

SUMMARY:  The  Superintendent  of  Denali 
National  Park  and  Preserve  and  the 
Chairperson  of  the  Denali  Subsistence 
Resource  Commission  annoimce  a 
forthcoming  meeting  of  the  Subsistence 
Resource  Commission  for  Denali 
National  Park  and  Preserve.  The 


following  agenda  items  will  be 
discussed: 

(1)  Call  to  order. 

(2)  Roll  call — Confirm  Quorum. 

(3)  Welcome  and  introductions. 

(4)  Approval  of  last  meeting  minutes. 

(5)  Additions  and  corrections  to 
agenda. 

(6)  Business: 

(a)  Proposed  Federal  Subsistence 
Wildhfe  Regulations  for  2000-2001. 

(b)  Proposed  Federal  Subsistence 
Fisheries  Projects  for  2000. 

(c)  SRC  Chairs  Workshop  Report. 

(7)  Public  and  other  agency 
comments. 

(8)  Set  time  and  place  of  next  SRC 
meeting. 

(9)  Adjournment. 

DATES:  The  meeting  will  begin  at  9  a.m. 
on  Monday,  February  14th,  2000  and 
conclude  around  5  p.m. 
location:  The  meeting  will  be  held  at 
the  North  Star  Inn,  Healy,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mollis  Twitchell,  Subsistence  and 
Cultural  Branch,  P.O.  Box  9,  Denali 
Park,  Alaska  99755,  Phone  (907)  683- 
9544  or  (907)  456-0595. 
SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  title  VIII,  section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96—487,  and 
operates  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act.  Note  that  under  the 
Freedom  of  Information  Act  (FOIA), 
transcripts  of  any  person  giving  public 
comments  may  be  made  available  under 
a  FOIA  request. 

Paul  Anderson, 

Deputy  Regional  Director. 

[FR  Doc.  00-2301  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Rescheduled  Second  Public  Scoping 
Meeting  for  Environmental  Planning 
for  Use  of  Kenilworth  Park, 
Washington,  DC 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Rescheduled  second  public 
scoping  meeting  by  the  National  park 
Service  (NPS)  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
NPS  Policy  related  to  planning  for  the 
use  of  Kenilworth  Park. 

SUMMARY:  The  meeting  originally 
scheduled  for  January  22,  2000,  had  to 
be  postponed  for  reasons  out  of  the 
control  of  NPS.  On  February  5,  2000, 


NPS  is  holding  the  rescheduled  second 
public  scoping  meeting  in  furtherance  of 
its  NEPA  responsibilities  and  NPS 
Policy,  in  order  to  elicit  additional 
public  input  concerning  the  future  use 
of  Kenilwork  Park  in  light  of  the  NPS- 
directed  clean-up  and  stabilization 
activities  in  the  park. 

Following  a  November  30,  1999 
public  scoping  meeting,  NPS  has  been 
preparing  a  Development  Plan/ 
Environmental  Assessment  (EA)  for 
future  uses  of  this  park.  At  the  February 
5,  2000  meeting,  NPS  will  discuss 
alternative  conceptual  schemes,  along 
with  any  additional  ideas  for  the  future 
uses  of  the  park.  NPS  will  also  inform 
the  public  of  the  current  NPS  activities 
at  the  park.  When  this  EA  is  completed, 
it  will  be  available  for  public  review 
prior  to  the  NPS  decision  on  this  EA 
pursuant  to  NEPA. 
DATE:  The  meeting  will  take  place  on 
Saturday,  February  5,  2000  from  10  a.m. 
to  1  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Zion  Baptist  Church  of  Eastland 
Gardens,  located  at  1234  Kenilworth 
Avenue,  NE,  Washington,  EMi;. 

For  more  information,  contact  the 
National  Capital  Parks-East  public 
information  officer  at  (202)  690-5185. 

Dated:  Januan-  28,  2000. 
Karen  Taylor  Goodrich, 
Superintendent.  National  Capital  Parks-East. 
(FR  Doc.  00-2305  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Wrangeil-St.  Eiias  National  Park 
Subsistence  Resource  Commission; 
Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Announcement  of  Subsistence 
Resource  Commission  meeting. 

SUMMARY:  The  Superintendent  of 
Wrangell-St.  Elias  National  Park  and  the 
Chairperson  of  the  Subsistence  Resource 
Commission  announce  a  forthcoming 
meeting  of  the  Wrangell-St.  Elias 
National  Park  Subsistence  Resource 
Commission.  The  following  agenda 
items  will  be  discussed: 

(1)  Call  to  order. 

(2)  Roll  call — Confirm  Quorum. 

(3)  Introduction  of  Commission 
members,  staff,  ani  guests. 

(4)  Review  Agenda. 

(5)  Review  and  approval  of  minutes 
from  April  20-21,  1999  meeting. 

(6)  Superintendent's  welcome  and 
review  of  the  Commission  purpose. 

(7)  Commission  membership  status. 
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(8)  Election  of  Chair  and  Vice  Chair. 

(9)  Public  an4  other  agency 
comments. 

(10)  New  Business: 

a.  Update  on  Federal  Fish 
Management. 

b.  Federal  Subsistence  Program 
update. 

'  0-2001  Federal 
d  Proposals  for  Units  5, 


(1)  Review  2 
Subsistence  Bo 
6,  11,  12,  and  1 

(2)  Review  a 
Subsistence  Boi 


ions  taken  by  Federal 
d  diuing  spring  1999 
meeting  on  Federal  Subsistence  Program 
1999-2000  proposed  regulation 
changes.  j 

(3)  Review  FSB  final  version  of 
Individual  C&ll policy. 

(4)  Review  request  for  delegating  SRC 
hunting  plan  retommendation  response 
to  the  Regional  Director  in  Alaska. 

(5)  Review  F5  B  response  to  George 
Midvag  letter — re:  Slana  CT. 

(11)  Report  on  October  1999  Chairs 
Workshop. 

(12)  Superint  sndent's  report. 

a.  Wrangell-S  t.  Elias  National  Park 
and  Preserve  Si  iperintendent  and 
Yakutat  District  Ranger  Positions. 

(13)  Wrangell -St.  Elias  National  Park 
and  Preserve  st  iff  reports. 

a.  Mentasta  hi  erd  Update. 

(14)  Old  Busikiess: 

a.  Status  of  E,  ^/rulemaking  to  add 
North  way,  Tetl  n,  Tanacross  and  Dot 
Lake  as  residen :  zone  communities 
community. 

b.  Cordova  Pi  iblic  Meeting. 

c.  Status  of  \  alaspina  Forelands  ATV 
study  project. 

d.  Possible  restrictions  of  the  harvest 
of  ewe  sheep. 

e.  Subsistenc ;  Hunting  Program 
Recommendati  )n  97-01:  establish 
minimum  resid  ency  requirement  for 
resident  zone  communities. 

f.  SRC  Chairs  Customary  Trade 
Concerns. 

g.  Status  repc  rt  on  Hunting  Plan 
Recommendation  96-1  and  96-2: 
migratory  bird. 

h.  Tolsona  re  iident  zone  request. 

i.  Status  report  on  subsistence  plan, 
hunt  maps,  anc  subsistence  brochure  for 
Wrangell-St.  El  as  National  Park  and 
Preserve. 

(15)  Public  aj  id  other  agency 
comments. 

(16)  Subsiste  ice  Resource 
Commission  wi  )rk  session  to  develop 
proposals/final  ze  recommendations. 

(17)  Set  time  and  place  of  next 
Subsistence  Re  tource  Commission 
meeting. 

(18)  Adjourn  meeting. 

DATES:  The  me(  sting  will  begin  at  9  a.m. 
on  Tuesday,  Fe  iruary  22,  2000,  and 
conclude  at  ap|  »roximately  5  p.m.  The 


meeting  will  reconvene  at  9  a.m.  on 
Wednesday,  February  23,  2000,  and 
adjoiun  at  approximately  5  p.m.  The 
meeting  will  adjourn  earlier  if  the 
agenda  items  are  completed. 
LOCATION:  The  meeting  vdll  be  held  at 
Tazlina  Community  Hall,  Tazlina, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Candelaria,  Superintendent,  and 
Heather  Yates,  Subsistence  Manager, 
Wrangell-St.  Elias  National  Park  and 
Preserve,  P.O.  Box  439,  Copper  Center, 
Alaska  99573.  Phone  (907)  822-5234. 
SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  title  VIII,  section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487,  and 
operates  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act.  Note  that  under  the 
Freedom  of  Information  Act  (FOLA), 
transcripts  of  any  person  giving  public 
comments  may  be  made  available  under 
a  FOLA  request. 

Paul  Anderson, 

Deputy  Regional  Director. 

[FR  Doc.  00-2304  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

CALFED  Bay-Delta  Program  Policy 
Group 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  CALFED  Bay-Delta 
Program  Policy  Group  will  meet  on 
February  23,  2000.  The  agenda  for  the 
Policy  Group  meeting  will  include 
discussion  of  the  CALFED  Long-Term 
Water  Management  Strategy  Evaluation 
Framework  and  the  Preferred  Program 
Alternative  in  the  Final  Programmatic 
EIS/R.  This  meeting  is  open  to  the 
public.  Interested  persons  may  make 
oral  statements  to  the  CALFED  Bay- 
Delta  Program  Policy  Group  or  may  file 
written  for  consideration. 
DATES:  The  CALFED  Bay-Delta  Program 
Policy  Group  meeting  will  be  held  from 
9  a.m.  to  4:30  p.m.  on  Wednesday, 
February  23,  2000. 

ADDRESSES:  This  meeting  will  meet  at 
The  Sterling  Hotel,  1300  H  Street, 
Sacramento,  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Selkirk,  CALFED  Bay-Delta 
Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 


Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 

Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
memagement  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  address  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  direction 
of  the  CALFED  Policy  Group.  The 
Program  is  exploring  and  developing  a 
long-term  solution  for  a  cooperative 
planning  process  that  will  determine  the 
most  appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  The  CALFED 
Policy  Group  provides  general  policy 
direction  on  all  aspects  of  the  CALFED 
Program. 

Dated:  January  28.  2000. 
Lester  A.  Snow, 
Regional  Director. 
|FR  Doc.  00-2356  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  4310-94-W 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-A  (Review) 
and  731-TA-157  (Review)] 

Cart>on  Steel  Wire  Rod  From  Argentina 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  five-year  reviews,  the 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR§  207.2(f)). 
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United  States  International  Trade 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that 
termination  of  the  suspended 
countervailing  duty  investigation  and 
revocation  of  the  antidumping  duty 
order  on  carbon  steel  wire  rod  from 
Argentina  would  not  likely  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.' 

Background 

The  Conmiission  instituted  these 
reviews  on  November  2, 1998  (63  FR 
58756)  and  determined  effective 
February  14,  1999  (64  FR  8120, 
February  18,  1999)  that  it  would 
conduct  full  reviews.  Notice  of  the 
scheduling  of  the  Commission's  reviews 
and  of  a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  on  March  31,  1999  (64 
FR  15375).  The  hearing  was  held  in 
Washington,  DC,  on  August  3,  1999,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  coimsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  January 
27,  2000.  The  views  of  the  Commission 
are  contained  in  USFTC  Publication 
3270  (January  2000),  entitled  Carbon 
Steel  Wire  Rod  from  Argentina: 
Investigations  Nos.  701-TA-A  (Review 
and  731-TA-157  (Review). 

Issued:  January  28,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-2327  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  7020-02-U 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  731-TA-621  (Review)] 

Compact  Ductile  Iron  Waterworks 
Fittings  From  China 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Termination  of  five-year 

review. 

SUMMARY:  The  subject  five-year  review 
was  initiated  in  November  1999  to 


determine  whether  revocation  of  the 
existing  antidumping  duty  order  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  dumping  and  of  material 
injury  to  a  domestic  industry.  On 
January  24,  2000,  the  Department  of 
Commerce  published  notice  that  it  was 
revoking  the  order  "because  no 
domestic  party  responded  to  the  sunset 
review  notice  of  initiation  by  the 
applicable  deadline"  (65  FR  3660). 
Accordingly,  pursuant  to  section  207.69 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  §  207.69),  the 
subject  review  is  terminated. 
EFFECTIVE  DATE:  January  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
WAVw.usitc.gov). 

Authority:  This  review  is  being  terminated 
under  authority  of  title  VII  of  the  TarifT  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.69  of  the  Commission's  rules  (19 
CFR  §  207.69). 

Issued:  January  28,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-2329  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-202  (Review) 
and  731-TA-103  and  514  (Review)] 

Cotton  Shop  Towels  From  Bangladesh, 
China,  and  Pakistan 

Determinations 

On  the  Basis  of  the  record  ^  developed 
in  the  subject  five-year  reviews,  the 
United  States  International  Trade 
Conmiission  determines,-  pursuant  to 
section  751(c)  uf  the  Tariff  Act  of  1930 


^  Chainnan  Lynn  M.  Bragg  dissenting. 
Commissioners  Jennifer  A.  Hillman  and  Deanna 
Tanner  Oliun  not  participating. 


'  The  record  is  defined  in  sec.  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 

2  Commissioner  Askey  dissenting  with  regard  to 
Bangladesh  and  Palcistan.  Vice  Chairman  Marcia  E. 
Miller  and  Commissioner  Deanna  Tanner  Ukun  not 
participating. 


(19  U.S.C.  1675(c))  (the  Act),  that  * 
revocation  of  the  existing  antidumping 
duty  orders  on  cotton  shop  towels  fi-om 
Bangladesh  and  China,  and  the  existing 
countervailing  duty  order  on  cotton 
shop  towels  from  Pakistan  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time. 

Background 

The  Commission  instituted  these 
reviews  on  January  4,  1999  (64  FR  371) 
and  determined  on  April  8, 1999,  that 
it  would  conduct  full  reviews  (64  FR 
19195,  April  19,  1999).  Notice  of  the 
scheduling  of  the  Commission's  reviews 
and  of  a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  tjje 
Federal  Register  on  June  28,  1999  (64 
FR  34679).  The  hearing  was  held  in 
Washington,  DC,  on  November  18,  1999, 
and  all  persons  who  requested  the 
opportimity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  January 
21,  2000.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3267  (January,  2000),  entitled  Cotton 
Shop  Towels  &t)m  Bangladesh,  China, 
and  Pakistan  (Invs.  Nos.  701-TA-202 
(Review)  and  731-TA-103  and  514 
(Review). 

By  order  of  the  Commission. 

Issued:  January  27.  2000. 
Donna  R.  Koeiinke, 
Secretary. 

|FR  Doc.  00-2325  Filed  2-2-00:  8:45  am] 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-814  (Final)] 
Creatine  Monohydrate  From  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Conunission 
determines,  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
§  1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  China  of 
creatine  monohydrate,  provided  for  in 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 
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.20.90  of  the 
Tariff  Schedule  of  the 
I  hat  have  been  found  by 
of  Commerce  to  be  sold 

at  less  than  fair 
The  Commission  made  a 
deterntination  concerning 


S  tates 


subheading 

Harmonized 

United  States 

the  Departmen' 

in  the  United 

value  {LTFV).2 

negative 

critical  circumstances 

Background 

The  Commis  lion  instituted  this 
investigation  elfective  February  12, 
1999,  followinj  receipt  of  a  petition 
filed  with  the  C  ommission  and  the 
Department  of  Commerce  by  Pfanstiehl 
Laboratories,  Ii  c,  Waukegan,  IL.  The 
final  phase  of  tne  investigation  was 
scheduled  by  tie  Commission  following 
notification  of  a  preliminary 
determination  by  the  Department  of 
Commerce  thatj  imports  of  creatine 
monohydrate  ftom  China  were  being 
sold  at  LTFV  w  ithin  the  meaning  of 
section  733(b)  of  the  Act  (19  U.S.C. 
§  1673b(b)).  Notice  of  the  scheduling  of 
the  Commissio  I's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  pven  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  V  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  Auj  ust  19,  1999  (64  FR 
45275).  The  he  uing  was  held  in 
Washington,  D:,  on  December  16, 1999, 
and  all  persons  who  requested  the 
opportunity  w(  ire  permitted  to  appear  in 
person  or  by  cc  unsel. 

The  Commission  transmitted  its 
determination  n  this  investigation  to 
the  Secretary  o "  Commerce  on  January 
28,  2000.  The ;  iews  of  the  Commission 
are  contained  i  n  USITC  Publication 
3272  (January,  2000),  entitled  Creatine 
Monohydrate  f  'om  China  (hivestigation 
No.  731-TA-8  4  (Final)). 

By  order  of  the  Commission. 

Issued:  Januar  ■  28,  2000. 
Donna  R.  Koehn|ce, 
Secretary. 
|FR  Doc.  00-2331  Filed  2-2-00:  8:45  ami 

BHJJNO  CODE  7020  01-P 


INTERNAT10HAL  TRADE 
COMMISSION  I 

[Investigation  3^2-411] 

Electric  Po«ve^  Services:  Recent 
Reforms  in  Selected  Foreign  Markets 

agency:  Unite!  States  hitemational 
Trade  Commission. 

ACTION:  Institu  lion  of  investigation  and 
scheduling  of  >ublic  hearing. 


^  Commissioner 
participate  in  this 


)eanna  Tanner  Okun  did  not 
nvestigation. 


EFFECTIVE  DATE:  January  24,  2000. 
SUMMARY:  Following  receipt  of  a  request 
on  November  23,  1999,  from  the  United 
States  Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332-411,  Electric  Power  Services: 
Recent  Reforms  in  Selected  Foreign 
Markets,  under  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  specific  to  this  investigation 
may  be  obtained  from  Mr.  Christopher 
Melly,  Project  Leader  (202-205-3461), 
Mr.  Michael  Nimes,  Deputy  Project 
Leader  (202-205-3462),  or  Mr.  Richard 
Brown,  Chief,  Services  and  Investment 
Division  (202-205-3438),  Office  of 
Industries,  U.S.  International  Trade 
Commission,  Washington,  DC,  20436. 
For  information  on  the  legal  aspects  of 
this  investigation,  contact  William 
Gearhart  of  the  Office  of  the  General 
Counsel  (202-205-3091).  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  (202)  205-1810. 

Background 

In  her  letter  dated  November  22, 1999, 
the  USTR  requested  that  the 
Commission,  pursuant  to  section  332(g) 
of  the  Tariff  Act  of  1930,  conduct  an 
investigation  of  the  electric  power 
services  markets  in  countries  where 
significant  market  reform,  privatization, 
and  liberalization  has  occiured  or  is 
ongoing.  The  foreign  markets  to  be 
examined  are:  Argentina,  Australia, 
Brazil,  Canada,  Chile,  the  European 
Union,  Japan,  New  Zealand,  and 
Venezuela.  As  requested,  in  its  report, 
the  Commission  will  (1)  discuss  the 
nature  and  extent  of  market  reform, 
privatization,  and  liberalization 
undertaken  in  foreign  electricity 
markets;  (2)  examine  current  and 
evolving  conditions  of  market  access, 
investment,  and  regulation;  and  (3) 
provide,  if  possible,  a  hsting  of  common 
regulatory  practices  insofar  as  these 
exist.  For  the  purpose  of  this  study, 
electric  power  services  are  broadly 
defined  to  include  core  areas  such  as 
generation,  transmission,  and 
distribution,  as  well  as  construction, 
engineering,  consulting,  and  marketing 
services  as  they  pertain  to  the  provision 
of  electricity. 

The  USTR  asked  that  the  Commission 
Furnish  its  report  by  November  22, 
2000,  and  that  the  Commission  make 
the  report  available  to  the  public  in  its 
entirety. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 


International  Trade  Commission 
Building,  500  E  Street  SW,  Washington, 
DC,  beginning  at  9:30  a.m.  on  June  6, 
2000.  All  persons  shall  have  the  right  to 
appear,  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436,  no  later  than 
5:15  p.m..  May  23,  2000.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m..  May  25,  2000;  the  deadline 
for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m.,  Jime  29,  2000. 
In  the  event  that,  as  of  the  close  of 
business  on  May  23,  2000,  no  witnesses 
are  scheduled  to  appear  at  the  hearing, 
the  hearing  will  be  canceled.  Any 
person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  of  the 
Commission  (202-205-1806)  after  May 
23,  2000,  to  determine  whether  the 
hearing  will  be  held. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  (original  and  14  copies) 
concerning  the  matters  to  be  addressed 
by  the  Commission  in  its  report  on  this 
investigation.  Commercial  or  financial 
information  that  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  §  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  Jime  29,  2000.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
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Secretary  at  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 

List  of  Subjects 

WTO,  GATS,  market  access,  electric 
power. 

Issued:  January  24,  2000. 

By  order  of  the  Commi^ion. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-2324  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-419] 

Certain  Excimer  Laser  Systems  for 
Vision  Correction  Surgery  and 
Components  Thereof  and  Methods  for 
Performing  Such  Surgery;  Notice  of 
Decision  To  Extend  the  Deadline  for 
Determining  Whether  To  Review  an 
initial  Determination  Finding  No 
Violation  of  Section  337  of  the  Tariff 
Act  of  1930 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  extend 
by  three  (3)  business  days,  or  until 
February  2,  2000,  the  deadUne  for 
determining  whether  to  review  an  initial 
determination  (ID)  finding  no  violation 
of  section  337  of  the  Tariff  Act  of  1930, 
as  amended  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  P.  Monaghan,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-3152.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(h tip  -.//www.  usitc.gov).  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Conunission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  was  instituted  on  March  1, 
1999,  based  on  a  complaint  by  VISX, 
tac.  ("VISX"),  64  FR  10016-17.  The 
respondents  named  in  the  investigation 
are  Nidek  Co.,  Ltd.,  Nidek  Inc.,  and 
Nidek  Technologies,  Inc.  Complainant 
alleges  importation  and  sale  of  certain 
excimer  laser  systems  for  vision 
correction  surgery  that  infiinge  claims 


of  U.S.  Letters  Patent  Nos.  4,718,418 
and  5,711,762  ("the*  762  patent").  An 
evidentiary  hearing  was  held  from 
August  18, 1999  to  August  27, 1999. 

On  December  6,  1999,  the  presiding 
administrative  law  judge  ("ALJ")  issued 
her  final  ID  finding  that  complainant 
VISX  failed  to  establish  the  required 
domestic  industry,  that  there  was  no 
infringement  of  any  claim  at  issue,  and 
that  the  '762  patent  was  invalid  and 
unenforceable. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  {19  U.S.C.  1337),  and  in 
section  210.42(h)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.42(h)(2)). 

Copies  of  the  public  version  of  the 
ALJ's  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  diuing  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Washington.  D.C.  20436, 
telephone  202-205-2000. 

By  order  of  the  Commission. 

Dated:  Issued:  January  28,  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-2330  Filed  2-2-00:  8:45  am) 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-718  (Review)] 
Glycine  From  China 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  a  five-year  review 
concerning  the  antidumping  duty  order 
on  glycine  from  China. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff^ 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  order  on  glycine  from 
China  would  be  Ukely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  Piu-suant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  informaiton  specified  below  to  the 
Commission;  ^  to  be  assured  of 


consideration,  the  deadline  for 
responses  is  March  22,  2000.  Comments 
on  the  adequacy  of  responses  may  be 
filed  with  the  Commission  by  April  17, 
2000.  * 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procediire.  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  The  Rules  may  also  be  found  on 
the  Commission's  World  Wide  Web  site 
at  http://www.usitc.gov/rules.htm. 
effective  date:  February  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  29,  1995,  the  Department  of 
Commerce  issued  an  antidumping  duty 
order  on  imports  of  glycine  irom  China 
(60  FR  16116).  The  Commission  is 
conducting  a  review  to  determine 
whether  revocation  of  the  order  would 
be  likely  to  lead  to  continuation  or 
reciurence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time.  It  will  assess  the 
adequacy  of  interested  party  responses 
to  this  notice  of  institution  to  determine 
whether  to  conduct  a  full  review  or  an 
expedited  review.  The  Conunission's 
determination  in  any  expedited  review 
will  be  based  on  the  facts  available, 
which  may  include  information 
provided  in  response  to  this  notice. 

Definitions 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 


'  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMB)  number  is  not  displayed;  the 
OMB  number  is  3117-0016/USITC  No.  00-5-052. 
expiration  date  July  31,  2002.  Pablic  reporting 
burden  for  the  request  is  estimated  to  average  7 


hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW,  Washington.  DC 
20436. 


5372 


Federal  Register /Vol.  65,  No.  23 /Thursday.  February  3,  2000 /Notices 


(2)  The  Subji  fct  Country  in  this  review 
is  china. 

(3)  The  Dom  istic  Like  Product  is  the 
domestically  p  reduced  product  or 
products  whicl  i  are  like,  or  in  the 
absence  of  like  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Mercht  mdise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as  all  glycine, 
regardless  of  giade. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  cr  those  producers  whose 
collective  outp|ut  of  the  Domestic  Like 
Product  consti  utes  a  major  proportion 
of  the  total  dor  lestic  production  of  the 
product.  In  its  sriginal  determination, 
the  Commissiaki  defined  the  Domestic 
Industry  as  prciducers  of  all  glycine, 
regardless  of  gtade. 

15)  The  Ord0r  Date  is  the  date  that  the 
antidumping  duty  order  imder  review 
became  effective.  In  this  review,  the 
Order  Date  is  March  29, 1995. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  eithef  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  <  ir  through  its  selling 
agent. 

Participation  i  a  the  Review  and  Public 
Service  List 

Persons,  inc  uding  industrial  users  of 
the  Subject  Me  rchandise  and,  if  the 
merchandise  ii  i  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  fi  e  an  entry  of  appearance 
with  the  Secre  ary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commissic  n's  rules,  no  later  than  21 
days  after  pub  ication  of  this  notice  in 
the  Federal  R«  gister.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Former  Com  mission  employees  who 
are  seeking  to  ippear  in  Commission 
five-year  revie  ws  are  reminded  that  they 
are  required,  p  lu-suant  to  19  CFR  201.15, 
to  seek  Comm  ssion  approval  if  the 
matter  in  whi(  h  they  are  seeking  to 
appear  was  pepding  in  any  manner  or 
form  during  their  Commission 
employment.  The  Commission's 
designated  ag(  ncy  ethics  official  has 
advised  that  a  five-year  review  is  the 
"same  particu  ar  matter"  as  the 
underlying  original  investigation  for 
purposes  of  1<  CFR  201.15  and  18 
U.S.C.  207,  thi  I  post  employment  statute 
for  Federal  en  ployees.  Former 
employees  ma  y  seek  informal  advice 
from  Commis!  ion  ethics  officials  with 
respect  to  this  and  the  related  issue  of 


whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
fi"om  the  Commission  under  its  rule 
201.15.  For  ethics  advice,  contact  Carol 
McCue  Verratti,  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  r\iles,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Piu-suant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  March  22,  2000.  Pursuant 
to  section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  an  expedited  or  full  review. 
The  deadline  for  filing  such  comments 
is  April  17.  2000.  All  written 
submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 


of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  to  Provide  Requested 
Information. 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

INFORMA  TION  TO  BE  PROVIDED  IN 
RESPONSE  TO  THIS  NOTICE  OF 
INSTITUTION:  As  used  below,  the  term 
"firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  yoiu-  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association  identify  the  firms  in  which 
yoiu-  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
yoiu  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  dufy 
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order  on  the  Domestic  hidustry  in 
general  and/or  your  firm/entity 
specifically,  hi  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a{a))  including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  Hkely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  hidustry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)oftheAct 

(19  U.S.C.1677(4)(B)). 

(6)  A  list  of  all  known  and  ciurently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Coimtry  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1994. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1999  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
or  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s")  production; 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s);  and 

(c)  the  quantity  and  value  of  U.S. 
internal  consumption/company 
transfers  of  the  Domestic  Like  Product 
produced  in  your  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1999  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  yoiu: 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidiunping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 


imports  of  Subject  Merchandise  from 
the  Subject  Country  accoimted  for  by 
your  finn's(s")  imports; 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Country;  and 

(c)  the  quantity  and  value  (fo.b.  U.S. 
port,  including  antidumping  and/or 
countervaihng  duties)  of  U.S.  internal 
consumption/company  transfers  of 
Subject  Merchandise  imported  from  the 
Subject  Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  firtn's(s")  operations  on  that 
product  during  calendar  year  1999 
(report  quantity  data  in  thousands  of 
pounds  and  value  data  in  thousands  of 
U.S.  dollars,  landed  and  duty-paid  at 
the  U.S.  port  but  not  including 
antidumping  or  countervailing  duties). 
If  you  are  a  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  which  are  members 
of  vour  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accoimted  for  by 
your  firm's(s")  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s")  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's(s")  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  wiUiin  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 


Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  With  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

By  order  of  the  Commission. 

Issued:  )anuary  24,  2000. 
Donna  R.  Koehnke, 
Secretary. 

|FR  Doc.  00-2423  Filed  2-2-00;  8:45  am) 
nUMG  CODE  7020-02-U 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  332-237] 

Production  Sharing:  Use  of  U.S. 
Components  in  Foreign  Assembly 
Operations,  1995-98 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Termination  of  the  report  series 

and  extended  informal  reporting  of 

developments  through  existing 

publications. 

EFFECTIVE  DATE:  January  14,  2000. 
SUMMARY:  The  Commission  is  changing 
the  method  of  providing  continued 
reporting  on  production  sharing  and 
related  topics,  emd  has  published  the 
last  in  a  formal  series  of  annual  reports 
on  production  sharing  under  Inv.  No. 
332-237,  covering  the  period  1995-98, 
in  December  1999.  The  report  series  has 
been  discontinued  because  official  U.S. 
statistics  increasingly  understate  the 
magnitude  of  production-sharing 
activity.  As  a  growing  share  of  global 
trade  becomes  duty  free,  incentives  are 
reduced  for  entering  U.S.  imports  under 
the  production-sharing  tariff  provisions. 
The  Commission  will  continue  to  report 
informally  on  cross-border  integration  of 
manufacturing  and  related  topics  in 
other  publications,  as  appropriate,  and 
plans  to  report  annual  statistics  on  trade 
under  the  production-sharing  provisions 
in  its  quarterly  publication  Industry 
Trade  and  Technology  Review  (ITTR), 
as  well  as  provide  expanded  coverage 
for  these  data  on  the  Commission's 
"Interactive  Tariff  and  Trade  Data  Web" 
(http://dataweb.usitc.gov). 
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BACKGROUND:  ^ he  Commission  has 
prepared  and  pjublished  annual  reports 
on  production-sharing  operations  since 
1986  under  this  series;  notice  of  initial 
institution  waa  published  in  the  Federal 
Register  of  September  4, 1986  (51  FR 
31729).  In  this  teport  series,  the 
Commission  has  used  data  on  imports 
under  Harmonized  Tariff  Schedule 
(HTS)  provisioiis  9802.00.60-.90  as  a 
tool  to  assess  tike  use  of  foreign 
assembly  plants  as  a  strategy  by  U.S. 
companies  to  reduce  production  costs 
and  improve  gbbal  competitiveness. 
Because  tariffs  on  many  of  the  products 
entered  under  I  hese  provisions  have 
been  either  significantly  reduced  or 
eliminated  unc  er  trade  agreements  and 
trade  preference  programs,  many 
importers  no  Ic  nger  enter  goods 
assembled  from  U.S. -made  components 
under  the  duty  reducing  provisions  of 
HTS  chapter  91 1.  Consequently,  data  on 
imports  enterei  I  under  these  provisions 
now  significan  :ly  understate  the  use  of 
U.S.  componer  ts  in  foreign  assembly 
operations.  Those  reporting  limitations 
will  become  msre  pronoimced  for  1999 
data  since  mos ;  apparel  from  Mexico 
became  duty  ai  id  quota  hee  under 
NAFTA  on  January  1,  1999,  and  the 
customs  user  f(  »e  applicable  to  imports 
from  Mexico  u  ider  NAFTA  was 
eliminated  on  uly  1, 1999.  These 
developments  lave  le^  the  Commission 
to  discontinue  the  report  series  in 
subsequent  ye<rs,  while  maintaining 
continued  info  rmal  monitoring  and 
reporting  throv  gh  other  publications  as 
appropriate. 

Data  reported  under  HTS  provision 
9802.00.60-.9C  will  continue  to  provide 
a  meaningful  n  leasure  of  the  use  of  U.S.- 
made  compon(  nts  in  imported  articles 
that  remeiin  du  liable.  For  example,  such 
data  are  an  im|  lortant  tool  in  monitoring 
the  use  of  U.S.|formed-and-cut  fabric  in 
Caribbean  garment  factories.  The 
Commission  pjans  to  report  annual  data 
on  imports  under  these  production- 
sharing  tariff  provisions  in  its  quarterly 
lllK  publicati  an.  Articles  assessing 
developments  in  the  cross-border 
integration  of  i  aanufacturing  and  related 
topics  will  be  published  separately  as 
staff  issue  papi  srs  or  as  articles  for  the 
ITTR  report.  F;  irties  that  are  currently 
on  the  Commiiision's  mailing  list  for  the 
Production  Sharing  report  will  receive 


copies  of  ITTR 


publications  and  staff 


issue  papers  tl  at  cover  production- 
sharing  topics  such  as  cross-border 
integration  of  i  nanufacturing, 
international  i|ianufacturing  networks, 
the  use  of  foreign  assembly  plants  and 
foreign  trade  z  snes,  and  foreign  direct 
investment  in  manufacturing  sectors. 

Information  on  imports  under 
production-shiring  provisions  (HTS 


9802.00.60-.90)  is  accessible  to  the 
public  on  the  Commission's  "Interactive 
Tariff  and  Trade  DataWeb"  (http:// 
dataweb.usitc.gov).  The  "DataWeb" 
currently  enables  parties  to  access  U.S. 
imports  under  these  tariff  provisions, 
providing  total  imports  by  country  of 
origin  and  the  top  20  products  from 
each  supplier.  The  DataWeb  will  be 
expanded  by  late  spring  to  include  more 
timely  access  for  annual  production- 
sharing  data  by  HS  Chapter,  country, 
and  region,  as  well  as  by  commodity 
groups  which  correspond  to  appendix  B 
statistical  tables  contained  in  the  former 
annual  report.  Parties  also  can  access  a 
table  (updated  monthly)  from  the 
Commission's  Web  site  (http:// 
www.usitc.gov/miscell.htm)  showing 
U.S. -Mexico  trade  from  1994  to  year-to- 
date,  including  imports  under  NAFTA 
and  HTS  9802.00.60-.90. 

The  final  report  in  the  Production 
Sharing  series  assesses  (1)  the  use  of 
foreign  assembly  operations  as  a  means 
that  companies  use  to  reduce  costs  and  . 
gain  improved  access  to  foreign  markets; 
(2)  the  integration  of  such  operations  in 
North  America  into  international 
manufacturing  networks  in  the  apparel, 
motor  vehicles  and  parts,  and  television 
receiver  sectors;  and  (3)  the  implications 
of  these  developments  for  the 
competitiveness  of  these  U.S.  industries. 
The  latest  report  covering  1998  data 
(USrrC  Publication  3265,  December 
1999)  may  be  obtained  at  the  ITC  Web 
site  (http://www.usitc.gov/332s/ 
332index.htm).  A  printed  report  may  be 
requested  by  contacting  the  Office  of  the 
Secretary  at  202-205-2000  or  by  fax  at 
202-205-2104. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Watkins  (202)  205-3492; 
Minerals,  Metals,  Machinery,  and 
Miscellaneous  Manufactures  Division; 
Office  of  Industries;  U.S.  International 
Trade  Conunission,  500  E  Street  SW, 
Washington,  DC  20436. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 

Issued:  January  28.  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-2328  Filed  2-2-00:  8:45  am] 

BILUNG  CODE  7020-02-4> 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-414] 

Certain  Semiconductor  Memory 
Devices  and  Products  Containing 
Same;  Notice  of  Decision  To  Extend 
ttie  Deadline  for  Determining  Whether 
To  Review  an  Initial  Determination 
Finding  No  Violation  of  Section  337  of 
theTariff  Actof  1930 

AGENCY:  U.S.  hitemational  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Conunission  has  determined  to  extend 
by  three  (3)  business  days,  or  imtil 
February  1,  2000,  the  deadline  for 
determining  whether  to  review  an  initial 
determination  (ID)  finding  no  violation 
of  section  337  of  the  Tariff  Act  of  1930, 
as  amended  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clara  Kuehn,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone 
(202)  205-3012.  Hearing-impaired   ~ 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://wvvw.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  ordered  the  institution  of 
this  investigation  on  September  18, 
1998,  based  on  a  complaint  filed  on 
behalf  of  Micron  Technology,  Inc.,  8000 
South  Federal  Way,  Boise,  Idaho  83707- 
0006  ("complainant").  The  notice  of 
investigation  was  published  in  the 
Federal  Register  on  September  25,  1998. 
63  FR  51372  (1998). 

The  presiding  administrative  law 
judge  (ALJ)  issued  his  final  ID  on 
November  29,  1999,  concluding  that 
there  was  no  violation  of  section  337. 
He  found  that:  (a)  Complainant  failed  to 
establish  the  requisite  domestic  industry 
showing  for  any  of  the  three  patents  at 
issue;  (b)  all  asserted  claims  of  the 
patents  are  invalid;  (c)  none  of  the 
asserted  claims  of  the  patents  are 
infringed;  and  (d)  all  of  the  patents  are 
unenforceable  for  inequitable  conduct. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  §  1337),  and  in 
section  210.42(h)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  C.F.R.  210.42(h)(2)). 


Copies  of  the  public  version  of  the 
ALJ's  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Washington,  D.C.  20436, 
telephone  202-205-2000. 

Issued:  January  27,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-2326  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  702(M>2-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission 
TIME  AND  DATE:  February  9,  2000  at  2:00 
p.m. 

PLACE:  Room  101,  500  E  Street  S.W. 

Washington,  DC  20436  Telephone:  (202) 

205-2000 

STATUS:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED:  1.  Agenda 

for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-459 
(Review)(PoIyethylene  Terephthalate 
(PET)  Film  fi-om  Korea) — brie^ng  and 
vote.  (The  Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  February  16,  2000.) 

5.  Inv.  Nos.  731-TA-465-466  and  468 
(Review){Sodium  Thiosulfate  from 
China,  Germany,  and  the  United 
Kingdom) — briefing  and  vote.  (The 
Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  February  17,  2000.) 

6.  Inv.  Nos.  731-TA-376  and  563-564 
{Review)(Stainless  Steel  Butt-Weld  Pipe 
Fittings  fiom  Japan,  Korea,  and 
Taiwan) — briefing  and  vote.  (The 
Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  February  22,  2000.) 

7.  Outstanding  action  jackets:  none 
In  accordcmce  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  January  31,  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-02489  Filed  2-1-00;  12:25  pm] 

BILUNG  CODE  7020-02-M 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-015] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Solar  System  Exploration 
Subcommittee 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advisory  Committee,  Solar  System 
Exploration  Subcommittee. 
DATES:  Tuesday,  February  15,  2000,  8:30 
a.m.  to  5:00  p.m.,  and  Wednesday, 
February  16,  2000,  8:30  a.m.  5:00  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Conference     '^ 
Room  7H46,  300  E  Street,  SW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Pilcher,  Code  S,  National  Aeronautics 
and  Space  Administration,  Washington, 
DC  20546,  (202)  358-2470. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 
— Outer  Planets  Program  Status 
— Roadmap  Status 
— Lunar  Survey  Tapes 
— Technology  Readiness  for  Future 
Missions 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  27,  2000. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  00-2318  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 


hereby  given  that  t 
meetings  of  the  Hu 
be  held  at  the  Old 
Pennsylvania  Avei 
Washington,  DC  2( 
FOR  FURTHER  INFOR 
Laura  S.  Nelson,  A 
Management  Offir. 
Endowment  for  th< 
Washington,  DC  2( 
606-8322.  Hearing 
are  advised  that  in  ■ 
matter  may  be  obtij 
the  Endowrment's  T 
606-8282. 
SUPPLEMENTARY  INF 
proposed  meetings 
of  panel  review,  di 
and  recommendati 
for  financial  assist; 
National  Foundati( 
Humanities  Act  of  ' 
including  discussii 
given  in  confidenc 
grant  applicants.  B 
meetings  will  cons 
is  likely  to  disclos( 
commercial  or  fina 
obtained  from  a  pe- 
or  confidential  and 
personal  nature  th( 
would  constitute  a 
invasion  of  person; 
to  authority  grantei . 
Chairman's  Delegat 
Close  Advisory  Coi 
dated  July  19.  1933 
that  these  meetings 
public  pursuant  to 
and  (6)  of  section  5. 
States  Code. 

Date:  February  1^ 

Time:  9:00  a.m.  t. 

floom;  415. 

Program  .This  mi 
applications  for  Hu 
Media,  submitted  t( 
Public  Programs  at 
deadline. 


•  following 
anities  Panel  will 
St  Office,  1100 
e,N.W.. 
16. 

ATION  CONTACT: 
isory  Committee 
National 
lumanities, 
')6;  telephone  (202) 
npaired  individuals 
-mation  on  this 
ed  by  contacting 
D  terminal  on  (202) 

)MATION:  The 
e  for  the  purpose 
assion,  evaluation 
on  applications 
;e  under  the 
on  the  Arts  and  the 
65,  as  amended, 
of  information 
0  the  agency  by  the 
iuse  the  proposed 
ir  information  that 
ade  secrets  and 
ial  information 
m  and  privileged 
r  information  of  a 
isclosure  of  which 
3arly  unwarranted 
privacy,  pursuant 
ne  by  the 
n  of  Authority  to 
aittee  meetings, 
have  determined 
ill  be  closed  to  the 
bsections  (c)  (4), 
b  of  Title  5,  United 

2000. 
>:30  p.m. 

'  ing  will  review 
1  mities  Projects  in 
he  Division  of 
e  January  10.  2000 


Laura  S.  Nelson, 

Advisory  Committee  A  nagement  Officer. 
[FR  Doc.  00-2358  File  i-2-00:  8:45  am] 
BILUNG  CODE  7536-01-M 


NATIONAL  SCIENC    FOUNDATION 


Notice  of  Permits  1^ 
Antarctic  Conserve 

agency:  National  S( 
ACTION:  Notice  of  pr 
the  Antarctic  Conse, 
Public  Law  95-541. 

SUMMARY:  The  Nati( 
Foundation  (NSF)  iy 
notice  of  permits  iss  i 


jed  Under  the 
Ml  Act  of  1978 

■nee  Foundation, 
lits  issued  under 
ition  of  1978, 

il  Science 
nquired  to  publish 
!d  under  the 
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Antarctic  Conaprvation  Act  of  1978. 
This  is  the  reqi^ired  notice. 
FOR  FURTHER  ttTOHMATION  CONTACT: 
Joyce  Jatko,  Acting  Permit  Officer, 
Office  of  Polar  Programs.  Rm.  755, 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On 
December  23,  ^999,  the  National 
Science  Foundption  published  a  notice 
in  the  Federal  ilegister  of  permit 
applications  re  ceived.  A  permit  was 
issued  on  Janu  iry  21,  2000  to  Mimi 
Wallace.  Perm  t  No.  2000-023.  A  permit 
was  issued  on  anuary  22,  2000  to 


Christian  H. 
024. 


Fi  itsen.  Permit  No.  2000- 


Joyce  fatko. 

Acting  Permit  O)  'i' 
(FR  Doc.  00-235 ' 

BILUNG  COOE  75S5  «1-M 


}cer. 
Filed  2-2-00;  8:45  am] 
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NUCLEAR  REfiULATORY 
COMMISSION 

[Dociwt  No.  50-  !7]1 

Vermont  Yank  m  Nuclear  Power 
Corporation;  Vermont  Yankee  Nuclear 
Power  Stationj  Notice  of  Consideration 
of  Approval  ol  Transfer  of  Facility 
Operating  License  and  Conforming 
Amendment,  ^d  Opportunity  for  a 
Hearing 

The  U.S 
Commission 
considering 
under  10  CFR 
transfer  of  Fac 
No.  DPR-28 
Nuclear  Powei 
Yankee).  The 
AmerGen 
Vermont) 
considering 
administrative 
proposed 
located  in 

According 
approval  of  th 
conforming  1 
the  AmerGen 
Yankee  Nucl 
(VYNPC),  the 
AmerGen 
to  the  facility 
proposed  1 
responsible  fo 
maintenance 
decommissioii|ing 
In  addition,  s 
employees 
involved  in  o| 
will  assume  si)ni 
responsibilit 
Vermont 


ties 


Nutlear  Regulatory 
e  Commission)  is 
issuance  of  an  order 
)0.80  approving  the 
lity  Operating  License 
the  Vermont  Yankee 
Station  (Vermont 
t  ransfer  would  be  to 
Verriont,  LLC  (AmerGen 
The  Commission  is  also 
an  tending  the  license  for 
purposes  to  reflect  the 
tranter.  Vermont  Yankee  is 
Verpon.  Vermont. 

an  application  for 
transfer  and  a 

amendment  filed  by 
'  ('ermont  and  Vermont 
Power  Corporation 
( :urrent  license  holder, 
Veri  lont  would  assume  title 
ollowing  approval  of  the 
iceqse  transfer,  and  would  be 
the  operation 
eventual 

of  Vermont  Yankee, 
libstantially  all  of  VYNFC's 
loc  ited  at  Vermont  Yankee 
f  eration  and  maintenance 
lar  roles  and 
for  AmerGen  Vermont  at 
Yanl^ee.  No  physical  changes 


t(i 


icense . 


lei  J 


and  I 


to  the  Vermont  Yankee  facility  or 
operational  changes  are  being  proposed 
in  the  application. 

AmeiGen  Vermont  is  a  Vermont 
limited  liability  company  established  by 
AmerGen  Energy  Company,  LLC 
(AmerGen)  to  own  and  operate  Vermont 
Yankee.  AmerGen  Vermont  is  a  wholly 
owned  substantially  of  AmerGen. 
AmerGen  is  a  Delaware  limited  liability 
company  formed  to  acquire  and  operate 
nuclear  power  plants  in  the  United 
States.  AmerGen  is  owned  by  PEPCO 
Energy  Company  and  British  Energy, 
Inc. 

The  proposed  license  amendment 
would  remove  references  to  VYNPC  in 
the  license,  add  references  to  AmerGen 
Vermont,  and  make  other  administrative 
changes  of  a  similar  nature  to  reflect  the 
proposed  transfer. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
tl'ansferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  imless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Conmiission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendment,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  February  23,  2000,  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 


applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  imless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Conmiission  will  also  consider,  in 
reviewing  imtimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  coimsel  for  VYNPC,  John  Ritsher, 
at  One  International  Place,  Boston, 
Massachusetts,  02110  (tel:  617-951- 
7000;  fax:  617-951-7050;  e-mail: 
jritsher@ropesgray.com),  and  counsel 
for  AmerGen  Vermont,  Kevin  P.  Gallen, 
at  Morgan,  Lewis  &  Bockius  LLP,  1800 
M  Street,  NW.,  Washington,  DC  20036- 
5869  (tel:  202-467-7462;  fax:  202^67- 
7176;  e-mail:  kpgallen@mlb.com);  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  (e-mail  address  for  filings 
regarding  license  transfer  cases  only: 
OGCLT@NRC.gov);  and  the  Secretary  of 
the  Commission,  U.S.  Nuclear 
Regulatory  Conmiission,  Washington, 
DC  20555-0001,  Attention: 
Rulemakings,  and  Adjudications  Staff, 
in  accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
March  6,  2000,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
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DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  ftirther  details  with  respect  to  this 
action,  see  the  application  dated  January 
6,  2000,  submitted  under  cover  of  letter 
dated  January  6,  2000,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site,  http://wrww.ru-c.gov. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
Richard  P.  Croteau, 

Project  Manager,  Section  2  Project  Directorate 
I,  Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  00-2429  Filed  2-2-00;  8:45  am] 

BILLING  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  117th 
meeting  on  February  23-25,  2000,  Room 
2D  Large  Conference,  Arnold  &  Mabel 
Beckman  Center  of  the  National 
Academies,  100  Academy  Drive,  Irvine, 
California. 

The  entire  meeting  will  bfe  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Wednesday,  February  23,  2000 — 8:30 
a.m.  Until  5:00  p.m. 

8:30  a.m.-12:00  Noon:  Self- 
Assessment-The  Committee  will 
conduct  a  self  assessment.  The 
Committee  will  review  the  goals  set  in 
its  1999  Action  Plan,  and  compare  those 
goals  to  its  accomplishments.  The 
Committee  will  examine  steps  it  can 
take  to  increase  its  operational 
efficiency. 

1:30  p.m.-2:30  p.m.:  Guest  Speaker— 
The  Committee  will  hear  a  lecture  by 
Dr.  Stan  Kaplan  on  the  use  of 
probability. 

2:45  p.m.-5:00  p.m.:  Priorities — The 
Conunittee  will  begin  to  outline  possible 
issues  for  consideration  in  2000  and 
beyond. 

Thursday,  February  24,  2000-8:30  a.m. 
Until  4:00  p.m. 

8:30  a.m.-9:30  a.m.:  Review  Mission, 
Vision,  Desired  Outcomes,  Goals  and 
Objectives. 


9:30  a.m.-10:30  a.m.:  First  Tier 
Priorities — Select  First  Tier  Priority 
issues  for  the  year  2000  Action  Plan. 

10:45  a.m.-12:00  Noon:  Second  Tier 
Priorities — Select  Second  Tier  Priority 
issues  for  the  year  2000  Action  Plan. 

1 .30  p.m.-2:30  p.m.:  Guest  Speaker— 
The  Committee  will  hear  a  lecture  on 
waste  minimization. 

2:45  p.m.-3:30  p.m.:  Operational 
Issues — The  Committee  will  focus  on 
issues  to  increase  operational 
effectiveness. 

3:30  p.m.-4:00  p.m.:  Succession 
Planning — The  Committee  will  focus  on 
succession  plaiming  for  members  and 
staff  over  the  next  five  years. 

Friday,  February  25,  2000-8:30  a.m. 
Until  3:00  p.m. 

8:30  a.m.-10:30  a.m.:  ACNW  Planning 
and  Procedures— The  Committee  will 
consider  topics  proposed  for  futiu« 
consideration  by  the  full  Committee  and 
Working  Groups.  The  Committee  may 
also  discuss  ACNW-related  activities  of 
individual  members. 

10:45  a.m.-2:30  p.m.:  Preparation  of 
ACNW  Reports— The  Committee  will 
discuss  planned  reports  on  the 
following  topics:  NRC's  proposed  high- 
level  waste  regulation,  the  Defense-in- 
Depth  philosophy,  the  release  of  solid 
material  (tentative),  and  the  Department 
of  Energy's  Yucca  Mountain  specific 
siting  guidelines  (tentative). 

2:30  p.m.-3:00  p.m.:  Miscellaneous — 
The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous^eetings,  as  time  and 
availability  of  information  permit. 

Procediu-es  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
September  28,  1999  (64  FR  52352).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Richard  K.  Major,  ACNW,  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  schedule  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  will  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the 


time  to  be  set  aside  for  taking  pictures 
may  be  obtained  by  contacting  the 
ACNW  office,  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACNW  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  notify  Mr. 
Major  as  to  their  peuticular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major,  ACNW  (Telephone  301/415- 
7366),  between  8:00  A.M.  and  5:00  P.M. 
EST.  ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  for  downloading  or  reviewing 
on  the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Dated:  January  28.  2000. 

Annette  Vietti-Cook, 

Acting  Advisory  Committee  Management 
Officer. 

[FR  Doc.  00-2386  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Working  Group  Meeting  on  Control  of 
Solid  Materials 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  staff  Working  Group 
on  control  of  solid  materials  will  hold 
regular  meetings  to  develop  the 
Commission  paper  to  be  prepared  for 
submittal  to  the  Commission  in  March 
2000.  The  meetings  will  be  open  for  the 
public  to  observe  the  processes  used  for 
the  development  of  the  paper.      ^ 
DATES:  Wednesday,  February  9,  2000, 
from  1  p.m.  to  3  p.m.,  and  alternate 
Wednesdays  after  that  date. 
ADDRESSES:  Nuclear  Regulatory 
Commission,  Room  T7-A1,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Cardile;  e-mail:  fpc%nrc.gov, 
telephone:  (301)  415-6185;  or  Anthony 
Huffert;  e-mail:  amhl@nrc.gov.  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
USNRC,  Washington  DC  20555-0001. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
previously  published  an  Issues  Paper  in 
a  Federal  Register  notice  (FRN)  on  June 
30,  1999  (64  FR  35090),  indicating  that 
it  is  examining  its  current  approach  for 
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the  control  of  joUd  materials.  The  Issues 
Paper  discusse  d  several  issues  and 
alternative  apf  roaches  and  invited 
written  and  el(  (ctronic  comment  on  the 
paper  by  November  15,  1999  (the  date 
was  subsequei  itly  extended  to  December 
22, 1999).  In  aidition,  the  NRC  held 
four  faciiitatec  public  meetings  at 
different  locat  ons  between  September 
and  December  1999.  Currently,  the  NRC 
Staff  is  preparing  a  paper,  and  plans  to 
brief  the  Commission,  on  stakeholder 
reactions  and  concerns  with  the  Issues 
Paper  expressed  both  at  the  pubUc 
meetings  and  in  written  comment,  on 
the  status  of  tne  technical  analyses,  and 
on  recommenaations  on  whether  to 
proceed  with  Bulemaking  or  other  staff 
actions  regarding  release  of  solid 
materials,  and  the  schedule  for  futiu-e 
staff  actions  oi  this  effort.  The  NRC 
Staff  will  holq  regular  meetings  to 
develop  the  N^rch  Commission  paper 
that  are  open  t  o  the  public  to  better 
clarify  for  inte  rested  parties  the 
development  ( if  the  alternatives  and 
issues  to  be  in  eluded  in  the  March 
Commission  p  aper,  and  to  allow 
observers  to  c(  imment  on  the  planned 
development  <  if  the  paper.  As  space 
permits,  all  in  erested  parties  may 
attend  as  obse  -vers.  Time  will  be 
allocated  for  h  rief  statements  from  the 
public. 

Information  about  current  NRC  efforts 
in  this  area  ca  i  be  found  on  a  website 
dedicated  to  tl  lis  effort  at  the  following 
address:  http:i/www. nrc.gov/NMSS/ 
IMNS/controli  olids.html.  The  website 
includes  the  h  sues  Paper,  discussion  of 
opportunities  tor  public  comment,  and 
summaries  of  :omments  at  the  public 
meetings  held  to  date. 

The  public  i  neetings  will  generally  be 
held  at  the  Nu  clear  Regulatory 
Commission  offices  in  Rockville, 
Maryland,  every  other  Wednesday, 
beginning  February  9,  2000,  from  1  p.m. 
to  3  p.m.  in  R(  lom  T7-A1,  Two  White 
Flint  North,  1  i545  Rockville  Pike. 
Those  plannii  g  to  attend  the  meetings 
should  verify  iie  status  of  the  meeting 
by  checking  tl  le  NRC  public  meeting 
website  at  htt^  )://www.nrc.gov/NRC/ 
PUBUC/meet.html.  Also,  for  planning 
purposes,  observers  from  the  public  are 
requested  to  notify  Roberta  Gordon  at 
(301)  415-755  5  if  they  plan  to  attend. 

Dated  at  Rod  ville,  Maryland,  this  28th  day 
of  lanuary  2000 

For  the  Nucle  ar  Regulatory  Commission. 
Lawrence  E.  Kc  kajko. 
Acting  Chief.  /?<  gulations  and  Guidance 
Branch.  Divisio  i  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear  Material 
Safety  and  Safe  guards. 
(PR  Doc.  00-24  18  Filed  2-2-00;  8:45  am) 

BILUNG  COOe  75gM>1-P 


OFHCE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Analysis  Branch;  Final 
Sequestration  Report 

agency:  Office  of  Management  and 
Budget — Budget  Analysis  Branch. 
ACTION:  Notice  of  Transmittal  of  Final 
Sequestration  Report  to  the  President 
and  Congress. 

summary:  Pursuant  to  Section  254(b)  of 
the  Balanced  Budget  and  Emergency 
Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Final  Sequestration  Report  to  the 
President,  the  Speaker  of  the  House  of 
Representatives,  and  the  President  of 
the  Senate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Balis,  Budget  Analysis  Branch — 
202/395-4574. 

Dated:  January  27,  2000. 
Robert  L.  Nabors, 

Executive  Secretary  and  Assistant  Director 
for  Administration. 

[FR  Doc.  00-2296  Filed  2-2-00;  8:45  am] 
BILUNG  CODE  3110  -01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

[Extension:  Rule  2a-7.  SEC  File  No.  270-258, 
OMB  Control  No.  3235-0268] 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington.  DC  20549. 

Notice  is  hereby  given  that  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501),  the  Securities  and 
Exchange  Commission  (the 
"Commission")  has  submitted  to  the 
Office  of  Management  cmd  Budget 
("OMB"),  a  request  for  extension  of 
approval  for  rule  2a-7  (17  CFR  270.21- 
7)  under  the  Investment  Company  Act 
of  1940  (15  U.S.C.  80a)  (the  "Act"). 

Rule  2a-7  governs  money  market 
funds.  Money  market  funds  are  open- 
end  management  investment  companies 
that  differ  from  other  open-end 
management  investment  companies  in 
that  they  seek  to  maintain  a  stable  price 
per  share,  usually  $1.00.  The  rule 
exempts  money  market  funds  bom  the 
valuation  requirements  of  the  Act  and, 
subject  to  certain  risk-limiting 
conditions,  permits  money  market  funds 
to  use  the  "amortized  cost  method"  of 
asset  valuation  or  the  "penny-rounding 
method"  of  share  pricing. 


Rule  2a-7  imposes  certain 
recordkeeping  and  reporting  obligations 
on  money  market  funds.  The  board  of 
directors  of  a  money  market  fund,  in 
supervising  the  fund's  operations,  must 
establish  written  procedures  designed  to 
stabilize  the  fund's  net  asset  value 
("NAV").  The  board  also  must  adopt 
guidelines  and  procedures  relating  to 
certain  responsibilities  it  delegates  to 
the  fund's  adviser.  These  procedures 
and  guidelines  typically  address  various 
aspects  of  the  fund's  operations.  The 
fund  must  maintain  and  preserve  for  six 
years  a  written  copy  of  both  procedures 
and  guidelines.  The  fund  also  must 
maintain  and  preserve  for  six  years  a 
written  record  of  the  board's 
considerations  and  actions  taken  in 
connection  with  the  discharge  of  its 
responsibilities,  to  be  included  in  the 
board's  minutes.  In  addition,  the  fund 
must  maintain  and  preserve  for  three 
years  written  records  of  certain  credit 
risk  analyses,  evaluations  with  respect 
to  Securities  subject  to  demand  features 
or  guarantees,  emd  determinations  with 
respect  to  adjustable  rate  securities  an 
asset  backed  securities.  If  the  board 
takes  action  with  respect  to  defaulted 
securities,  events  of  insolvency,  or 
deviations  in  share  price,  the  fund  must 
file  with  the  Commission  an  exhibit  to 
Form  N-SAR  describing  the  nature  and 
circumstances  of  the  action.  If  any 
portfolio  seciuity  fails  to  meet  certain 
eligibility  standards  under  the  rule,  the 
fund  also  must  identify  those  securities 
in  an  exhibit  to  Form  N-SAR.  After 
certain  events  of  default  or  insolvency 
relating  to  a  portfolio  security,  the  fund 
must  notify  the  Commission  of  the  event 
and  the  actions  the  fund  intends  to  take 
in  response  to  the  situation. 

The  recordkeeping  requirements  in 
rule  2a-7  are  designed  to  enable 
Commission  staff  in  its  examinations  of 
money  market  funds  to  determine 
compliance  with  the  rule,  as  well  as  to 
ensure  that  money  market  funds  have 
established  procediues  for  collecting  the 
information  necessary  to  make  adequate 
credit  reviews  of  securities  in  their 
portfolios.  The  reporting  requirements 
of  rule  2a-7  are  intended  to  assist 
Commission  staff  in  overseeing  money 
market  funds. 

Commission  staff  estimates  that  949 
money  market  fimds  are  subject  to  rule 
2a-7  each  year.^  The  staff  estimates  that 
each  of  these  funds  spends  an  average 
of  336  hours  each  year  to  document 
credit  risk  analyses,  and  determinations 
regarding  adjustable  rate  securities, 
asset  backed  seciirities,  and  securities 


'  This  estimate  is  based  on  information  in  the 
Visions98  database,  compiled  by  IBC  Financial 
Data,  Inc.  (Oct.  22, 1999). 


Federal  Register /Vol.  65,  No.  23  /  Thursday,  February  3,  2000 /Notices 


5379 


subject  to  a  demand  feature  or 
guarantee.  ^  In  addition,  each  yeartfcn 
estimated  average  of  10  money  market 
funds  each  spends  approximately  2.5 
hours  to  record  (in  the  board  minutes) 
board  determinations  and  actions  in 
response  to  certain  events  of  default  or 
insolvency,  and  to  notify  the 
Commission  of  the  event.  ^  Finally, 
Commission  staff  estimates  that  in  the 
first  year  of  operation,  the  board  of 
directors  of  an  average  of  10  new  money 
market  funds  each  spends  7  hours  to 
formulate  and  establish  written 
procedures  for  stabilizing  the  fund's 
NAV  and  guidelines  for  delegating 
certain  of  the  board's  responsibilities  to 
the  fund's  adviser.  Based  on  these 
estimates.  Commission  staff  estimates 
the  total  burden  of  the  rule's  paperwork 
requirements  for  money  market  funds  to 
be  319,211  hoiu-s.  •*  This  is  an  increase 
from  the  previous  estimate  of  196,371 
hours.  The  increase  is  attributable  to 
updated  information  firom  money 
market  funds  regarding  hourly  burdens, 
and  to  a  more  accurate  calculation  of  the 
component  parts  of  some  information 
collection  burdens. 

These  estimates  of  burden  hoius  are 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The 
estimates  are  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  or  study  of  Commission  rules. 

In  addition  to  the  burden  hours. 
Commission  staff  estimates  that  money 
market  funds  will  incur  costs  to 
preserve  records,  as  required  under  rule 
2a-7.  These  costs  will  vary  significantly 
for  individual  funds,  depending  on  the 
amount  of  assets  under  fund 
management  and  whether  the  fund 
preserves  its  records  in  a  storage  facility 
in  hard  copy  or  has  developed  and 
maintains  a  computer  system  to  create 
and  preserve  compliance  records.^ 
Commission  staff  estimates  that  the 
amount  an  individual  fund  may  spend 
ranges  from  $100  per  year  to  $2  million. 
Based  on  an  average  cost  of  $.0000052 
per  dollar  of  assets  under  management 
for  small  and  medium-sized  funds  to 
$0.000039  per  dollar  of  assets  under 
management  for  large  funds,*^  the  staff 


•^This  average  is  based  on  discussions  with 
individuals  at  money  market  funds  and  their 
advisers.  The  amount  of  time  may  vary  significantly 
for  individu^  money  market  funds. 

^  This  number  may  van.'  significantly  from  year  to 
year. 

■•This  estimate  is  based  on  the  following 
calculation:  ((949  x  336)  +  (10  x  2.5)  +  46  x  7))  = 
319,211. 

^  The  amount  of  assets  under  management  in 
money  market  funds  ranges  from  approximately 
SIOO.OOO  to  S60.9  billion. 

I"  For  purpose  of  this  PRA  submission. 
Commission  staff  used  the  following  categories  for 
fund  sizes:  (i)  small — money  market  funds  with  $50 


estimates  compliance  with  rule  2a-7 
costs  the  fund  industry  approximately 
$51.6  million. 7  Based  on  responses  from 
individuals  in  the  money  market  fund 
industry,  the  staff  estimates  that  some  of 
the  largest  fund  complexes  have  created 
computer  programs  for  maintaining  and 
preserving  compliance  records  for  rule 
2a-7.  Based  on  a  cost  of  $0.000068  per 
dollar  of  assets  under  management  for 
large  funds,  the  staff  estimates  that  the 
total  annualized  capital/startup  costs 
range  from  $0  for  small  funds  to  $88.4 
million  for  all  large  funds.  Commission 
staff  further  estimates,  however,  that 
even  absent  the  requirements  of  rule  2a- 
7,  money  market  filnds  would  spend  at 
least  half  of  the  amount  for  capital  costs 
($44.2  million)  and  for  record 
preservation  ($25.8  million)  to  establish 
and  maintain  these  records  and  the 
systems  for  preserving  them  as  a  part  of 
sound  business  practices  to  ensure 
diversification  and  minimal  credit  risk 
in  a  portfolio  for  a  fund  that  seeks  to 
maintain  a  stable  price  per  share. 

The  collections  of  information 
required  by  rule  2a-7  are  necessary  to 
obtain  the  benefits  described  above. 
Notices  to  the  Commission  will  not  be 
kept  confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Please  direct  general  comments 
regarding  the  information  above  to:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  and  (ii)  Michael  Bartell, 
Associate  Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fiffch  Street, 
NW,  Washington,  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  Januari,'  27,  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-02387  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  B010-01-M 


million  or  less  in  assets  under  management:  (ii) 
medium — money  market.funds  with  more  than  S50 
million  up  to  and  including  SI  billion  in  assets 
under  management:  and  (iii)  large — money  market 
funds  with  more  than  SI  billion  in  assets  under 
management. 

'The  staff  estimated  the  annual  costof  preser\'ing 
the  required  books  and  records  by  identif)'ing  the 
annual  costs  incurred  by  several  funds  and  then 
relating  this  total  cost  to  the  average  net  assets  of 
these  funds  during  the  year.  With  a  total  of  S204 
billion  under  management  in  small  nnd  medium 
funds,  and  SI  ,292.6  billion  under  management  in 
large  funds,  the  total  amount  was  estimated  as 
follows:  (S0.OOO0052  x  S204  billion)  +  (S0.0OO039 
x«l ,292.6  billion)  =  S54.6  million. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  Under  Review  by  the  Office  of 
Management  and  Budget 

(Extension:  Rule  15cl-7.  SEC  File  No.  270- 
146,  OMB  control  No.  3235-0134) 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  15cl-7  provides  that  any  act  of 
a  broker-dealer  designed  to  effect 
secm-ities  transactions  with  or  for  a 
customer  account  over  which  the 
broker-dealer  (directly  or  through  an 
agent  or  employee)  has  discretion  will 
be  considered  a  fraudulent, 
manipulative,  or  deceptive  practice 
under  the  federal  securities  laws,  imless 
a  record  is  made  of  the  transaction 
immediately  by  the  broker-dealer.  The 
record  must  include  (a)  the  name  of  the 
customer,  (b)  the  name,  amoiuit.  and 
price  of  the  secxmty,  and  (c)  the  date 
and  time  when  such  transaction  took 
place.  The  Commission  estimates  that 
500  respondents  collect  information 
annually  under  rule  15cl-7  and  that 
approximately  33,333  hours  would  be 
required  annually  for  these  collections. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currendy  valid 
control  number. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Dfrector, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  and  Desk  Officer  for  Securities 
and  Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Comments  must  be  submitted 
to  the  Office  of  Management  and  Budget 
within  30  days  of  this  notice. 
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Dated:  lanu^  24.  2000. 
Margaret  H.  N4  cFariand, 

Deputy  Secrete  ry. 

[FR  Doc.  00-2;  88  Filed  2-2-00;  8:45  am] 
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SECURfTIES 


AND  EXCHANGE 


COMMISSIO  * 

[Ftol.  No.  IC-2'  267;  File  No.  812-11802] 


The  Lincoln 
Company, 


tational  Life  Insurance 


«lal. 


lanuarv  28.  2U#U 

agency:  U.S. 
Commission 
"SEC") 

action:  Noticie 
order  of  appr  Dval 
the  tavestmei  it 
(the  "1940  Att 


Securities  and  Exchange 
the  "Commission"  or  - 

of  application  for  an 
"  under  Section  26(b)  of 

Company  Act  of  1940 
or  "Act"). 


SUMMARY  OF  application:  Applicants 
seek  an  ordei  to  permit  The  Lincoln 
National  Life  Insurance  Company 
("Lincoln  Lif  3"),  on  behalf  of  Lincoln 
National  Variable  Annuity  Account  C 
(the  "Accoiui  t"),  to  substitute  secimties 
issued  by  cer  ain  management 
investment  ci  )mpanies  and  held  by  the 
Account  to  si  ipport  the  eAnnuity''"^ 
individual  va  riable  annuity  contract  (the 
"eAnnuity  Ointract"  or  the  "Contract") 
issued  by  Lir  coin  l.ife. 

APPLICANTS: '  "he  Lincoln  National  Life 
Insurance  Co  mpany  and  Lincoln 
National  Vari  able  Annuity  Account  C 
(together,  the  "Applicants"). 
RUNG  DATE: '  'he  Application  was  filed 
on  October  5   1999. 
HEARING  OR  NOTIFICATION  OF  HEARING: 
An  Order  gra  iting  the  Application  will 
be  issued  unl  bss  the  SEC  orders  a 
hearing.  Intei  ested  persons  may  request 
a  hearing  by  1  vriting  to  the  Secretary  of 
the  SEC  cuid  1  erving  the  Applicants  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  b; '  5:30  p.m.  on  February  23, 
2000,  and  shduld  be  accompanied  by 
proof  of  servi  ce  on  the  Applicants  in  the 
form  of  an  afl  idavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  1  he  nature  of  the  writer's 
interest,  the  i  sason  for  the  request,  and 
the  issues  coi  itested.  Persons  may 
request  notifi  cation  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  S  ecretary,  U.S.  Securities 
and  Exchangi !  Commission,  450  Fifth 
Street,  NW,  V  /ashington,  D.C.  20549- 
0609.  Applic  ints,  Brian  Burke,  Esq.,  The 
Lincoln  Nati(  nal  Life  Insurance 
Company,  13  30  South  Clinton  Street, 
Fort  Wayne,  N  46802.  Copies  to 
Kimberly  J.  Smith,  Esq..  Sutherland 
Asbill  &  Brer  nan  LLP,  1275 


Pennsylvania  Avenue,  NW,  Washington, 
DC  20004-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loma  MacLeod,  Senior  Counsel,  or 
Susan  Olson,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  Application.  The 
complete  Application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representatioiis 

1.  Lincoln  Life,  a  stock  life  insurance 
company  incorporated  under  the  laws  of 
the  State  of  Indiana,  is  the  depositor  and 
sponsor  of  the  Lincoln  National 
Accoimt  C.  Lincoln  Life  is  wholly 
owned  by  Lincoln  National  Corporation, 
a  publicly-held  insurance  holding 
company. 

2.  The  Account  is  registered  under  the 
Act  as  a  unit  investment  trust  (File  No. 
811-3214).  The  assets  of  the  Account 
support  certain  individual  variable 
annuity  contracts,  including  the 
eAnnuity  Contract,  and  interests  in  the 
Account  offered  through  such  contracts 
have  been  registered  under  the 
Securities  Act  of  1933  ("1933  Act")  on 
Form  N-4  (Reg.  File  Nos.  333-50817). 
Twenty-one  sub-accounts  are  ciuxently 
available  as  investment  options  under 
the  Contract. 

3.  Each  of  the  twenty-one  sub- 
accoimts  invests  in  a  corresponding 
open-end  management  investment 
company  that  is  registered  on  Form  N- 
lA  (each  a  "Fund")  or  a  portfolio 
thereof.  The  twenty-one  funds/ 
portfolios  are:  Lincoln  National 
Aggressive  Growth  Fund,  Inc.,  Lincoln 
National  Bond  Fund,  Inc.,  Lincoln 
National  Capital  Appreciation  Fund, 
Inc.,  Lincoln  National  Equity-Income 
Fund,  Inc.,  Lincoln  National  Global 
Asset  Allocation  Fund,  Inc.,  Lincoln 
National  Growth  and  Income  Fund,  Inc., 
Lincoln  National  International  Fund, 
Inc.,  Lincoln  National  Managed  Fund, 
Inc.,  Lincoln  National  Money  Market 
Fund,  Inc.,  Lincoln  National  Social 
Awareness  Fimd,  Inc.,  Lincoln  National 
Special  Opportunities  Fund,  Inc., 
Delaware  Group  Premium  Fund,  Inc. — 
Growth  and  Income  Series,  Delaware 
Group  Premium  Fund,  Inc. — Global 
Bond  Series,  Delaware  Group  Premium 
Fund,  Inc.-^Trend  Series,  BT  Insurance 
Funds  Trust — Equity  500  Index  Fund, 
BT  Insurance  Fluids  Trust — Small  Cap 
Index  Fund,  American  Century  Variable 
Portfolios,  Inc. — VP  International  Fund, 
Baron  Capital  Funds  Trust — Baron 
Capital  Asset  Fund,  Neuberger  Berman 
Advisors  Management  Trust — ("AMT") 


Partners  Portfolio,  Neuberger  Berman 
Advisors  Management  Trust — ("AMT") 
Mid  Cap  Grovrth  Portfolio,  Janus  Aspen 
Series — Worldwide  Growth  Portfolio. 

4.  The  Contract  reserves  to  Lincoln 
Life  the  right,  subject  to  Commission 
approval,  to  substitute  shares  of  another 
open-end  management  investment 
company  for  shares  of  an  open-end 
management  investment  company  held 
by  a  sub-account  of  the  Accoimt.  The 
prospectus  for  the  Contract  discloses 
this  right. 

5.  Currently,  Contract  ovirners  may 
transfer  cash  value  in  unlimited 
amounts  among  and  between  the  sub- 
accounts available  as  investment 
options  under  the  Contract  without  the 
imposition  of  a  transfer  charge.  The 
Contract  reserves  to  Lincoln  Life  the 
right  to  restrict  transfer  privileges. 

6.  Applicants  state  that  in  1999  they 
received  notice  from  Putnam  Investment 
Management,  Inc.  ("Putnam")  that  it  no 
longer  wished  to  serve  as  sub-adviser  to 
any  fund  made  available  through  the 
eAjinuity  Contract.  Putnam  currently 
serves  as  sub-advisor  to  two  such 
portfolios  of  the  Fund:  Lincoln  National 
Aggressive  Growth  Fund  (the 
"Aggressive  Growth  Fund")  and  Lincoln 
National  Global  Asset  Allocation  fund 
(the  "Global  Asset  Allocation  Fund"). 
Lincoln  Investment  Management,  Inc., 
is  the  advisor  to  the  fund.  Applicants 
assert  that  this  notice  is  consistent  with 
Putnam's  business  plan  to  make 
Putnam-managed  investments  available 
through  financial  advisors,  including 
brokers  or  other  financial 
intermediaries,  and  not  sold  directly  to 
investors.  The  eAnnuity  Contract  is  sold 
directly  to  the  public  via  the  internet. 
Applicants  state  that  Putnam  further 
notified  Lincoln  Life  that  it  would  not 
continue  as  sub-advisor  to  the 
Aggressive  Growth  Fund  and  the  Global 
Asset  Allocation  Fund  if  they  continued 
to  be  available  through  the  eAnnuity 
Contract.  At  present.  Fund  management 
does  not  seek  to  replace  Putnam  as  sub- 
advisor  to  the  two  funds,  which  are 
available  through  a  number  of  other 
Lincoln  Life  variable  contracts  that  are 
sold  through  financial  advisors.  For  this 
reason,  Lincoln  Life  has  determined  that 
the  Aggressive  Growth  Fund  and  the 
Global  Asset  Allocation  Fund  (the 
"Replaced  Funds")  are  appropriate 
candidates  for  substitution  within  the 
eAnnuity  Contract.  * 

7.  The  Applicants  propose  to  replace 
the  portfolios  with  two  comparable 
portfolios  that  are  currently  offered 
through  the  eAnnuity  Contract. 
Applicants  propose  to  replace  shares  of 
the  Aggressive  Growth  Fund  with  shares 
of  the  AMT  Mid  Cap  Growth  Portfolio, 
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which  is  advised  and  sub-advised  by 
Neuberger  Barman  Management,  hic. 
and  Neuberger  Berman,  LLC, 
respectively,  and  shares  of  the  Global 
Asset  Allocation  Fimd  with  shares  of 
the  Lincoln  National  Managed  Fund 
{the  "Managed  Fund",  together  with  the 
AMT  Mid  Cap  Growrth  Portfolio,  the 
"Substitute  Funds"). 

8.  The  investment  objective  of  the 
Aggressive  Growth  Fund  is  to  increase 
the  value  of  its  shares.  The  fund  invests 
primarily  in  equity  securities  of 
companies  comparable  to  those 
included  in  the  Russell  Mid-Cap  Growth 
Index,  but  may  also  invest  in 
convertible  bonds,  convertible  preferred 
stock,  and  warrants  to  purchase 
common  stock.  The  fund  limits  its 
investment  in  foreign  securities  to  15% 
of  its  assets. 

9.  The  investment  objective  of  the 
AMT  Mid  Cap  Growth  Portfolio  is 
growth  of  capital.  The  AMT  Mid  Cap 


Growth  Portfolio  invests  primarily  in 
equity  seciuities  of  mid-capitalization 
companies,  but  may  also  invest  up  to 
35%  of  its  net  assets  in  debt  securities, 
including  commercial  paper  that  has 
received  the  highest  rating.  The 
portfolio  limits  its  investment  in  foreign 
currency  denominated  securities  to  20% 
of  its  total  assets. 

10.  The  investment  objective  of  the 
Global  Asset  Allocation  Fimd  is  long- 
term  total  retxuTi  consistent  with 
preservation  of  capital.  The  fund 
pursues  its  investment  objective  by 
buying  and  holding  three  categories  of 
securities:  Equity  securities 
(conservative,  growth,  aggressive  growth 
and  international),  fixed-income 
securities  (U.S.  fixed-income, 
international  fixed-income  and  lower- 
rated  fixed-income),  and  money  market 
securities.  The  fund  invests  in  securities 
of  both  U.S.  and  foreign  issuers.  Under 
normal  circumstances,  the  fund  will  not 


invest  more  than  50%  of  its  total  assets 
in  conservative  stocks,  more  than  15% 
of  its  assets  in  Lower-Rated  Fixed- 
Income  debt  obligations  and  more  than 
35%  of  its  asset  in  any  other  category. 

1 1 .  The  investment  objective  of  the 
Managed  Fund  is  maximum  long-term 
total  return  consistent  with  prudent 
investment  strategy.  The  fund  is  a 
balanced  fund  that  piu^ues  its 
investment  objective  by  buying  and 
holding  three  categories  of  secumties: 
equity  seciuities  of  U.S.  companies, 
high  and  medium  grade  fixed-income 
securities  and  money  market  seciuities. 
The  fund  may  not  invest  more  than  75% 
of  its  assets  in  either  the  stock  or  debt 
obligations  categories. 

12.  The  following  chart  shows  the 
total  returns  for  the  Replaced  Funds  for 
the  past  three  calendar  years  and  for  the 
six  months  ended  June  30,  1999. 


[Figures  in  percent] 

- 

Replaced  funds 

Six  months 

ended  6/30/ 

99 

Calendar 
year  1998 

Calendar 
year  1997 

Calendar 
year  1996 

Lincoln  National  Aggressive  Growth  Fund  (inception  date:  Febmary  3,  1994) 

Lincoln  National  Global  Asset  Allocation  Fund  (inception  date:  August  3,  1987  

4.80 

3.49 

(6.20) 
13.50 

23.09 
19.47 

17.02 
1504 

13.  The  following  chart  shows  the  total  returns  for  the  Substitute  Funds  for  the  past  three  calendar  years  and  for  the  six  months 
ended  June  30,  1999. 

[Figures  in  percent] 


Substitute  funds 

Six  nvjnths 

ended  6/30/ 

99 

Calendar 
year  1998 

Calendar  year 
1997 

Calendar 
year  1996 

AMT  Mid  Cap  Growth  Portfolio  (inception  date:  Febmary  3,  1997) 

Lincoln  National  Managed  Fund  (inception  date:  April  27,  1983  

5.13 
3.65 

39.28 
12.72 

17.20  (from  Nov. 

3,  1997). 
21.82            

N/A 
1205 

14.  The  following  chart  shows  the  approximate  size  and  expense  ratios  for  each  of  the  Replaced  Funds.' 


n 
Replaced  funds 

Net  assets 
at  June  30, 

1999  (in 
thousands) 

Calendar 

year  1998 

expense 

ratio 
(percent) 

Lincoln  National  Aggressive  Growth  Fund,  June  30,  1999  (inception  date:  February  3,  1994)  

Lincoln  National  Global  Asset  Allocation  Fund,  June  30,  1999  (Inception  date:  August  3,  1987) 

$318,400 
499,900 

0.81 
0.91 

15.  The  following  chart  shows  the  approximate  size  and  expense  ratios  for  each  of  the  Substitute  Funds. ^ 


1  Expense  ratios  include  management  fees  and 
operation  expenses.  Each  fund  currently  pays  a 
monthly  management  fee  based  on  its  average  daily 
net  assets  at  the  following  annual  rates:  Aggressive 
Growth  Fund.  0.81%  and  Global  Asset  Allocation 
Fund,  0.91%. 

^  Expense  ratios  include  management  fees  and 
operating  expenses.  Each  Substitute  Fund  currently 
pays  a  monthly  management  fee  based  on  its 
average  daily  ne'  assets.  The  management  fee  for 
each  Substitute  Fund  as  of  June  30, 1999,  is  as 
follows:  AMT  Mid  Cap  Growth,  1.00%  and 
Managed  Fund,  0.39%.  Without  the  voluntary 
reimbursement  of  certain  operating  expenses  by 
NBMI  (the  Advisor),  total  expenses  for  the  year 
ended  12/31/98  for  the  fund  would  have  been 
1.43% 
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Substitute  funds 


Net  assets 
at  June  30, 

1999  (in 
thousands) 


Calendar 

year  1998 

expense 

ration 
(percent) 


AMI  Mid  Cap  Growth 
Lincoln  National 


|uniii  Portfolio.  (Inception  date:  November  3,  1997) 
Managed  Fund  (inception  date:  April  27,  1983) 


$51,700 
960,900 


1.00 
0.39 


16.  By  a  supplement  to  the  prospectus 
for  the  Contract,  all  owners  and 
perspective  oWners  of  the  Contract  have 
been  notified  af  Lincoln  Life's  intention 
to  take  the  necessary  actions,  including 
seeking  the  order  requested  by  the 
Application,  tt  substitute  portfolios. 
The  supplemebts  advise  owners  and 
prospective  o\  mers  that  they  will  be 
unable  to  alloc  ate  net  purchase 
payments  to,  or  transfer  cash  values  to, 
the  sub-accouj  its  of  the  Account 
corresponding  to  each  of  the  Replaced 
Funds  after  May  1,  2000,  and  that  on  the 
date  of  the  pro  posed  substitution  (on  or 
about  May  1.  i  000,  after  the  relief 
requested  has  }een  obtained  and  all 
necessary  systi  sms  support  changes  have 
been  made),  tl  e  Substitute  Funds  will 
replace  the  Re  jlaced  Funds  as  they 
underlying  ini  estments  for  such  sub- 
accounts. In  a(  dition.  the  supplements 
will  inform  ov  ners  and  prospective 
owners  that  Li  acoln  Life  will  not 
exercise  any  ri  jhts  reserved  by  it  under 
the  Contract  tc  impose  restrictions  or 
fees  on  transfers  until  at  least  thirty  days 
after  the  propc  sed  substitutions. 

17.  At  least  sixty  days  before  the  date 
of  the  propose  i  substitutions,  affected 
owners  will  al  ;o  be  provided  with  a 
prospectus  for  each  Substitute  Fund 
which  include  s  current  information 
concerning  the  Substitute  Funds. 

18.  The  projosed  substitutions  will 
take  place  at  n  iative  net  asset  value 
with  no  chang ;  in  the  amount  of  any 
Contract  owners's  cash  value  or  death 
beneftt  or  in  tl  e  dollar  value  of  his  or 
her  investmen  in  either  of  the  sub- 
accounts. Coni  ract  owners  will  not 
incur  any  addi  tional  fees  or  charges  as 
a  result  of  the  jroposed  substitutions 
nor  will  their  i  ights  or  Lincoln  Life's 
obligations  un  ler  the  Contract  be 
altered  in  any  way.  All  expenses 
incurred  in  co  moction  with  the 
proposed  subs  :itutions,  including  legal, 
accounting  ami  other  fees  and  expenses, 
will  be  paid  b;  Lincoln  Life.  In 
addition,  the  j  roposed  substitutions 
will  not  impos  e  any  tax  liability  on 
Contract  owne  rs.  The  proposed 
substitutions  \nll  not  cause  the  Contract 
fees  and  charg  3S  cuirrently  paid  by 
existing  Contri  ict  owners  to  be  greater 
after  the  propc  sed  substitutions  than 
before  the  pro]  losed  substitutions. 
Lincoln  Life  d  )es  not  currently  impose 


any  restrictions  or  fees  on  transfers 
under  the  Contract,  and  will  not 
exercise  any  right  it  may  have  under  the 
Contract  to  impose  restrictions  on 
transfers  under  the  Contract  for  a  period 
of  at  lest  thirty  days  following  the 
proposed  substitutions. 

19.  Within  five  days  after  the 
proposed  substitutions  any  owner  who 
was  affecrted  by  the  substitutions  will  be 
sent  a  written  notice  informing  them 
that  the  substitutions  were  carried  out 
and  that  they  may  transfer  all  cash  value 
under  a  Contract  invested  in  either  or 
both  of  the  affected  sub-accounts  to 
other  available  sub-account(s).  The 
notice  will  also  reiterate  that  Lincoln 
Life  will  not  exercise  any  right  reserved 
by  it  under  the  Contract  to  impose  any 
restriction  or  fee  on  transfers  until  at 
least  thirty  days  after  the  proposed 
substitution. 

Applicants'  Legal  Analysis 

1 .  Section  26(b)  of  the  Act  requires  the 
depositor  of  a  registered  unit  investment 
trust  holding  the  securities  of  a  single 
issuer  to  obtain  Commission  approval 
before  substituting  the  securities  held  by 
the  trust.  Specially,  Section  26(b)  states: 

It  shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such  security  . 
unless  the  Commission  shall  have  approved 
such  substitution.  The  Commission  shall 
issue  an  order  approving  such  substitution  if 
the  evidence  establishes  that  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy  and 
provisions  of  this  title. 

2.  Applicants  state  that  the  proposed 
substitution  of  shares  of  the  Substitute 
Portfolios  for  those  of  the  Replaced 
Portfolios  involves  a  substitution  of 
securities  within  the  meaning  of  Section 
26(b)  of  the  Act.  Applicants  therefore 
request  an  order  from  the  Conmiission 
pursuant  to  Section  26(b)  approving  the 
proposed  substitutions. 

3.  The  investment  objective  of  the 
Aggressive  Growth  Fimd  and  the  AMT 
Mid  Cap  Growth  Portfolio  are 
substantially  similar.  While  their 
specific  investment  policies  differ 
somewhat,  both  portfolios  seek  growth 
or  appreciation  in  value  by  investing  in 
equity  securities  of  medium-sized 
growth  companies.  Applicants  assert 
that,  although  there  are  differences  in 


the  objectives  smd  policies  of  the 
portfolios,  their  objertives  and  policies 
are  sufficiently  consistent  to  assure  that, 
following  the  substitution,  the 
achievement  of  the  core  investment 
goals  of  the  affected  owners  in  the 
Aggressive  Growth  Fund  will  continue 
to  be  piusued. 

4.  Applicants  assert  that  the 
investment  objectives  of  the  Global 
Asset  Alloc:ation  Fund  and  the  Managed 
Fund  are  substantially  similar.  Although 
the  Global  Asset  Allocation  Fimd 
invests  globally  while  the  Managed 
Fund  only  invests  in  domestic  issuers, 
both  portfolios  invest  in  the  same  broad 
categories  of  securities:  equity 
securities,  fixed-income  securities  and 
money  market  instruments.  Applicants 
assert  that,  although  there  are 
differences  in  the  objectives  and 
policies  of  the  portfolios,  their 
objectives  and  policies  are  sufficiently 
consistent  to  assure  that  following  the 
substitution,  the  achievement  of  the 
core  investment  goals  of  the  affected 
owners  in  the  Global  Asset  Allocation 
Fund  will  continue  to  be  pursued. 

5.  The  AMT  Mid  Cap  Growth 
Portfolio  has  performed  substantially 
better  than  the  Aggressive  Growth  Fimd 
since  its  inception  in  1998.  The  Global 
Asset  Allocation  Fund  and  the  Managed 
Fund  performed  very  similarly  over  the 
last  three  years.  While  past  performance 
is  not  necessarily  indicative  of  future 
performance.  Applicants  assert  that  the 
proposed  substitutions  are  appropriate 
in  light  of  the  performance  comparisons 
of  the  Replaced  Funds  and  the 
Substitute  Funds. 

6.  Applicants  assert  that  although  the 
AMT  Mid  Cap  Growth  Portfolio 
currently  has  a  higher  expense  ratio 
than  the  Aggressive  Growth  Fund,  as  a 
newer  fund,  it  has  a  good  potential  for 
further  growth  in  assets  and  that  its 
expense  ratio  may  come  down  in  the 
future  due  to  increased  assets  under 
management  and  the  potential  to 
leverage  the  assets  of  the  other  nine 
portfolios  offered  within  the  Neuberger 
Berman  Advisers  Management  Trust. 

7.  The  Managed  Fund  has  a  much 
lower  expense  ratio  and  is  larger  than 
the  Global  Asset  Allocation  Fund. 

8.  Last  year,  Putnam  informed 
Applicants  that  it  would  no  longer  serve 
as  adviser  to  the  Aggressive  Growth 
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Firnd  and  the  Global  Asset  Allocation 
Fund  if  Lincoln  Life  continued  to  make 
the  funds  available  through  the  Annuity 
Contract. 

Conclusion 

Applicants  submit  that,  for  all  the 
reasons  stated  above,  the  proposed 
substitutions  are  consistent  with  the 
protection  of  investors  and  the  piuposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  00-2340  Filed  2-2-00;  8:45  am] 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42357;  File  No.  SR-PCX- 
99-50] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Relating  to 
Non-Agency  Orders  in  P/COAST 

January  27,  2000. 

Pxusuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
18, 1999,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
its  rules  to  allow  non-agency  orders  to 
be  executed  in  the  P/COAST  system.^ 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  PCX  and  at  the  Commission. 


■15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  P/COAST,  the  "Pacific  Computerized  Order 
Access  SysTem,"  is  the  Exchange's  communication, 
order  routing  and  execution  system  for  equity 
securities.  It  operates  on  a  dual  processing  system, 
with  mainframe  computers  in  San  Francisco  and 
Los  Angeles.  The  system  allows  trading  to  be 
integrated  from  two  separate  trading  floors.  See  PCX 
Rule  5.2S. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piupose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

Currently,  pursuant  to  PCX  Rule 
5.25(b)(1),  only  "agency"  orders  are 
permitted  to  be  routed  through  and 
executed  in  the  P/COAST  system.* 
While  the  PCX  Rules  do  not  currently 
define  the  term  "agency  orders,"''  the 
Exchange  notes  that,  in  general,  all 


*  Cf.  Boston  Stock  Exchange  ("BSE")  Rules,  ch. 
XXXni,  sec.  1(d):  Cincinnati  Stock  Exchange 
("CSE  •)  Rules  11.8  and  11.9;  Chicago  Stock 
Exchange  ( "CHX")  Rules,  art.  XX,  Rule  37;  and 
Philadelphia  Stock  Exchange  ("Phlx")  Rule  229. 

5  Cf.  CSE  Rule  11.8(b)  ("For  purposes  of  Rule 
11.8,  a  public  agency  order  shall  mean  any  order 
for  the  account  |of|  a  person  other  than  a  member, 
which  order  is  represented,  as  agent,  by  a 
member");  CSE  Rule  11.9(a)(7)  ("The  term  'public 
agency  order'  means  any  order  for  the  account  of 
a  person  other  than  a  member,  an  Approved  Dealer 
or  a  person  who  could  become  an  Approved  Dealer 
by  complying  with  this  Rule  with  respect  to  his  use 
of  the  System,  which  order  is  presented,  as  agent, 
by  a  User");  CSE  Rule  11.9(a)(8)  ("The  term 
'professional  agency  order'  means  an  order  entered 
by  a  User  as  agent  for  the  account  of  a  broker-dealer, 
a  futures  commission  merchant,  or  a  member  of  a 
contract  market");  NASD  Manual — The  Nasdaq 
Stock  Market,  Rule  4710(h)  ("The  term  'agency 
order'  shall  mean  public  customer  orders  which  are 
executed  by  the  SOES  Order  Entry  Firm  on  an 
agency  basis.  It  shall  also  include,  for  purposes  of 
these  rules,  an  order  entered  into  SOES  on  a 
principal  basis  by  a  SOES  Order  Entry  Firm  that  is 
not  a  market  maker  in  the  SOES  security,  in  SOES 
or  otherwise,  where  the  SOES  Order  Entry  Firm  has 
contemporaneously  received  an  order  from  a 
customer  and  executed  the  transaction  on  a  riskless 
principal  basis");  and  Phlx  Rule  229.  Supp.  Mat.  .02 
("For  purposes  of  the  PACE  System,  an  agency 
order  is  any  order  entered  on  behalf  of  a  public 
customer,  and  does  not  include  any  order  entered 
for  the  account  of  a  broker-dealer,  or  any  account 
in  which  a  broker-dealer  or  an  associated  person  of 
a  broker-dealer  has  any  direct  or  indirect  interest"). 
See  also  New  York  Stock  Exchange  Information 
Memo  No.  96-36  re  New  Audit  Trail  Identifiers 
(defining  the  term  "As  Agent  for  Other  Member, 
Competing  Market-Maker"  as  "a  member  or 
member  organization  trading  as  agent  for  another 
member's  competing  market-maker  account"  and 
also  defining  "Other  Agency"  as  a  member  or 
member  organization  trading  as  agent  for  "any  other 
customer  (including  institutions,  non-member 
broker/dealers  and  managed  accounts"). 


orders  are  either  "agency"  orders  or 
"principal"  orders,  i.e.,  orders  for  the 
principal  accoimt  of  a  registered  broker- 
dealer.^  In  any  event,  under  the 
Exchange's  proposal,  the  distinction 
will  be  abolished  so  the  both  agency  and 
principal  orders  will  be  permitted  to  be 
executed  through  the  P/COAST  system.. 

The  Exchange  is  proposing  to 
eliminate  Rule  5.25(b)(1)  as  a 
competitive  measure.  The  Exchange 
beheves  that  the  rule  change  will  help 
to  attract  new  market  participants  to  the 
PCX  and  will  result  in  an  increase  in  the 
amount  of  order  flow  currently  sent  to 
the  Exchange. 

The  Exchange  is  not  proposing  to 
change  its  existing  rules  regarding  the 
priority  of  bids  and  offers,^  which  do 
not  currently  distinguish  between 
agency  and  principal  orders.^ 
Accordingly,  agency  and  principal 
orders  will,  in  general,  be  on  a  par  with 
respect  to  their  priority  for  execution  in 
the  P/COAST  system. 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  s  of  the  Act,  in  general,  and  furthers 
the  objectives  of  section  6(b)(5),"'  in 
particular,  that  it  is  designed  to  facilitate 
transactions  in  securities,  to  promote 
just  and  equitable  principles  of  trade,  to 
protect  investors  and  the  public  interest, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  fi-ee  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


■*  See  supra  notes  2-3 . 

'  See.  e.g..  PCX  Rule  5.8(c). 

"However,  the  Exchange  notes  that  the  rule 
change  will  not  alter  the  rule  that  orders  for  the 
proprietary  accounts  of  PCX  specialists  and  floor 
brokers  must  yield  priority,  parity  and  precedence 
to  other  orders  (unless  an  exception  applies).  See 
SEC  Rule  lla-1  ef  seq. 

»15U.S.C.  78(0(b). 

■0  15U.S.C.  78f(b)(5). 
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m.  Date  of  Effectiveness  of  the 
Proposed  Rult  Change  and  Timing  for 
Commission  Action 

Within  35  d  ays  of  the  date  of 
publication  ofthis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  sucn  date  if  it  finds  such 
longer  period  o  be  appropriate  and 
publishes  its  r  sasons  for  so  finding  or 
(ii)  as  to  whicl  i  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  o' 

(B)  institute  proceedings  to  determine 
whether  the  pi  oposed  rule  change 
should  be  disapproved. 

IV.  Solicitatio:  i  of  Comments 

Interested  pi  jrsons  are  invited  to 
submit  writtei  data,  views  and 
arguments  cor  ceming  the  foregoing, 
including  whqther  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  makir  g  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Sec  xrities  and  Exchange 
Commission. '  50  Fifth  Street,  NW, 
Washington,  E  C  20549-0609.  Copies  of 
the  submissioi  i,  all  subsequent 
amendments, ;  Jl  written  statements 
with  respect  tc  the  proposed  rule 
change  that  ans  filed  with  the 
Commission,  end  all  written 
communicatio  ns  relating  to  the 
proposed  rule  change  between  the 
Commission  aid  any  person,  other  than 
those  that  maj  be  withheld  from  the 
public  in  acco  dance  with  the 
provisions  of  I  U.S.C.  552,  will  be 
available  for  iiispection  and  copying  in 
the  Commissic  n's  Public  Reference 
Room.  Copies  sf  such  filing  will  also  be 
available  for  irspection  and  copying  at 
the  principal  c  ffice  of  the  PCX.  All 
submissions  si  lould  refer  to  File  No. 
SR-PCX-99-5  D  and  should  be 
submitted  by  February  23,  2000. 

For  the  CbmTTi  ission.  by  the  Division  of 
Market  Regulatii  in,  pursuant  to  delegated 
authority." 

Margaret  H.  Mc  ^arland. 

Deputy  Secretar '. 

(FR  Doc.  00-23f  9  Filed  2-02-00;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  3B10] 

Language  anq  Culture  Enrichment 
Program;  Buriau  of  Educational  and 
Cultural  Affalm;  Request  for  Proposals 

SUMMARY:  Theioffice  of  Citizen 
Exchanges.  Yoluth  Programs  Division,  of 


»>  15  U.S.C.  78f(  0(5). 


the  Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  a  Language  and  Culture  Enrichment 
Program.  Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)  may  submit  proposals  to 
conduct  a  four- week  homestay-based, 
English  language  and  cultural 
enrichment  program  in  July  2000  for  40 
students  from  the  New  Independent 
States  (NIS)  of  the  former  Soviet  Union 
selected  for  the  Freedom  Support  Act 
(FSA)  Futiu^  Leaders  Exchange  (FLEX) 
program.  Approximately  15  of  the 
participants  will  be  students  with 
physical  disabilities  who  were  specially 
recruited  and  selected.  The  remaining 
25  students  will  be  from  more  isolated 
regions  of  the  NIS,  where  there  is  less 
opportunity  for  quality  English 
instruction.  The  purpose  of  the  program 
is  to  raise  the  English  capability  of  these 
students  to  the  level  where  they  are  able 
to  attend  regular  classes  when  their 
academic  program  starts  in  fall. 
Additionally,  this  program  will  ease  the 
acculturation  process  when  students 
transit  to  their  permanent  families  and 
communities.  Funds  requested  for  this 
project  may  not  exceed  $80,000. 

Program  Information 

Objectives:  To  prepare  a  select  group 
of  students  with  special  needs  to  attend 
school  in  the  fall  and  perform  at  a  level 
closer  to  that  of  those  FSA  FLEX 
students  that  make  up  the  majority  of 
the  program  finalists.  To  provide 
students  with  cultural  tools  and 
strategies  that  will  foster  a  successful 
exchange  experience. 

Background:  Academic  year  2000/ 
2001  will  be  the  eighth  year  of  the  FSA/ 
FLEX  program,  which  now  includes 
over  7000  alumni.  This  component  of 
the  NIS  Secondary  School  Initiative  was 
initially  authorized  under  the 
FREEDOM  Support  Act  of  1992  and  is 
funded  by  annual  allocations  from  the 
Foreign  Operations  and  Department  of 
State  appropriations.  The  goals  of  the 
program  are  to  promote  mutual 
understanding  and  foster  a  relationship 
between  the  people  of  the  NIS  and  the 
U.S.;  assist  the  successor  generation  of 
the  NIS  to  develop  the  qualities  it  will 
need  to  lead  in  the  transformation  of 
those  countries  in  the  21st  century;  and 
to  promote  democratic  values  and  civic 
responsibility  by  giving  NIS  youth  the 
opportunity  to  live  in  American  society 
for  an  academic  year. 

During  the  program's  early  years, 
there  was  concern  that  students  from 
the  more  remote  regions  of  the  NIS 
might  be  underrepresented  because  the 
lack  of  English  competence  in  those 
regions  could  prevent  applicants  fix)m 


meeting  the  rigorous  English  language 
requirements  of  the  FLEX  recruitment 
process,  including  attaining  a 
reasonable  score  on  the  Secondary  Level 
English  Proficiency  (SLEP)  examination. 
To  address  this  concern,  a  pre-academic 
year  English  language  enrichment 
program  was  developed  so  that  some 
students  from  the  remote  areas  could  be 
selected  whose  SLEP  scores  were 
slightly  lower  than  average.  In 
subsequent  years,  lack  of  English 
competence  in  the  remote  regions  of  the 
NIS  has  become  less  of  a  problem. 
However,  the  Bureau  has  added  a 
component  focusing  on  students  with 
disabilities,  who  do  have  a  need  for 
some  special  training  before  initiating 
their  academic  year  program.  The 
enrichment  program  for  which 
proposals  are  being  solicited  here  are  in 
support  of  both  groups  of  students.  The 
essential  components  of  the  enrichment 
program  are: 

•  A  four-week  course  of  study  in  English, 
approximately  5.5  hours  a  day. 

•  Programming  that  builds  on  cultural 
issues  that  will  have  been  introduced  at  the 
pre-departure  orientation  for  all  FSA  FLEX 
students. 

•  Orientation  programming  that  addresses 
the  special  needs  of  the. students  with 
disabilities  and  their  unique  adjustment 
issues. 

•  Lodging  with  volunteer  host  families. 

•  The  students'  transition  to  their 
permanent  host  families  and  communities. 

Other  Components:  Two 
organizations  have  already  been 
awarded  grants  to  perform  the  following 
functions:  recruitment  and  selection  of 
students;  targeted  recruitment  for 
students  with  disabilities;  assistance  in 
documentation  and  preparation  of  lAP- 
66  forms;  preparation  of  cross-cultural 
materials;  pre-departure  orientation; 
international  travel  from  home  to  host 
community  and  return;  facilitation  of 
ongoing  communication  between  the 
natural  parents  and  placement 
organizations,  as  needed;  maintenance 
of  a  student  database  and  provision  of 
data  to  Department  of  State;  and 
ongoing  follow-up  with  alumni  upon 
their  return  to  the  NIS. 

Additionally,  16  organizations  have 
been  selected  through  a  grants 
competition  to  place  the  2000-2001 
FSA  FLEX  students  in  schools  and 
homestays  for  the  academic  year,  to 
monitor  their  progress,  and  to  conduct 
cultural  enrichment  activities.  The 
organization  selected  for  the  Language 
and  Culture  Enrichment  Program  will  be 
asked  to  interact  with  the  organizations 
to  ensure  the  students'  smooth 
transition  from  the  pre-academic 
training  to  their  permanent  placements. 
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Guidelines:  Applicants  should  consult 
the  Project  Objectives  Goals  and 
Implementation  (POGI)  guidelines  for  a 
detailed  statement  of  work.  The  program 
must  take  place  from  mid-July  to  mid- 
August  2000.  The  venue  for  the  program 
should  be  one  with  minor  distractions 
to  enable  students  to  focus  on  the 
coxu^ework  and  experience  life  in  a 
typical  American  family  and 
community.  It  should  be  conducive  to  a 
smooth  transition  to  the  students' 
permanent  placements  and  have 
resources  that  can  be  drawn  upon  for 
cultural  enrichment. 

Participants  will  travel  on  J— 1  visas 
issued  by  the  Department  of  State  using 
a  government  program  number.  The 
students  will  be  covered  by  the  health 
and  accident  insurance  policies  used  by 
their  placement  organization.  The 
grantee  organization  will  acknowledge 
its  responsibility  to  coordinate  with  the 
appropriate  organization(s)  any  time 
treatment  is  needed  for  the  duration  of 
the  students'  participation  in  the 
enrichment  program. 

Applicants  may  assume  that  grant 
activity  will  begin  by  June  1,  2000. 
Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  the 
Solicitation  Package  for  further 
information. 

Budget  Guidelines:  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  program.  One  award  will  be 
made,  not  to  exceed  $80,000.  There 
must  be  a  summary  budget  as  well  as 
breakdowms  reflecting  both 
administrative  and  program  budgets. 
Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification.  See  POGI  for  allowable 
costs  for  the  program.  Please  refer  to  the 
Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFP  should  reference 
the  above  title  and  number  ECA/PE/C/ 
PY-00-37. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Youth  Programs  Division,  ECA/PE/C/ 
PY.  Room  568,  U.S.  Department  of  State, 
301  4th  Street,  S.W.,  Washington,  D.C. 
20547,  tel.  (202)  619-6299,  fax  (202) 
619-5311,  e-mail  daronson@usia.gov  to 
request  a  Solicitation  Package.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  appUcation 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Diana  Aronson  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 


inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  dovraloaded  from  the 
Bureau's  website  at  http://e.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultiu-al  Affairs  by  5 
p.m.  Washington,  DC  time  on  Monday, 
February  28,  2000.  Faxed  documents 
will  not  be  accepted  at  any  time. 
Documents  postmarked  the  due  date  but 
received  on  a  later  date  will  not  be 
accepted.  Each  applicant  must  ensiu'e 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  seven  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultiu^l  Affairs,  Ref.: 
ECA/PE/C/PY-00-37,  Program 
Management,  ECA/EX/PM.  Room  336, 
301  4th  Street,  SW,  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to 
Bureau  officers  for  its  review,  with  the 
goal  of  reducing  the  time  it  takes  to  get 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  he 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 


countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  the  Bureau.  The  inability  to 
process  information  in  accordance  with 
Federal  requirements  could  result  in 
grantees'  being  required  to  return  funds 
that  have  not  been  accounted  for 
properly. 

The  Bureau  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http :  //www.  itpolicy.gsa.gov. 

Review  Process  ■ 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  other 
Bureau  officers,  where  appropriate. 
Eligible  proposals  will  be  forwarded  to 
panels  of  Department  of  State  officers 
for  advisory  review.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Bureau  elements. 
Final  funding  decisions  are  at  the 
discretion  of  the  Department  of  State's 
Under  Secretary  for  Public  Diplomacy 
and  Public  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  Buureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 
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1.  Quality  of  the  program  idea: 
Proposals  shou  Id  exhibit  originality, 
substance,  prec  ision,  and  relevance  to 
the  Bureau's  m  ission.  Integration  of 
language  and  c  ilture  components 
should  adhere  o  stated  objectives  of 
this  project. 

2.  Program  p  anning:  Detailed  agenda 
and  relevant  w  )rk  plan  should 
demonstrate  su  bstantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  o  the  program  overview 
and  guidelines  described  above.  Refer  to 
POGI  regarding  elements  that  should  be 
included  in  a  c  ilendar  of  activities/ 
timetable. 

3.  Ability  to  i  ichieve  program 
objectives:  Obj(  ctives  should  be 
measurable,  tai  gible  and  flexible. 
Proposals  shou  d  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  obje<  tives  and  plan. 

4.  Support  of  Diversity:  Proposals 
should  demons  trate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  anc  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  stc  ff  and  speakers,  program 
venue,  host  fan  ilies)  and  program 
content  (curriculum,  orientation  and 
wrap-up  sessio  is,  program  meetings, 
and  resoiutie  materials). 

5.  Institution  il  Capacity:  Proposed 
personnel  and  i  nstitutional  resources 
should  be  adeq  jate  and  appropriate  to 
achieve  the  pre  p-am  or  project's  goals. 
Coordinator  res  ponsible  for  curriculum, 
materials  develspment  and  instruction 
should  demonstrate  relevant  ESL/U.S. 
culture  teachin  5  experience  and 
qualihcations. 

6.  Institution  s  Record/Ability: 
Proposals  shou  d  demonstrate  an 
institutional  re(  ;ord  of  successful 
language/cultui  e  programs,  including 
responsible  hsc  al  management  and  full 
compliance  wilp  all  reporting 
requirements  fc  r  past  Bureau  grants  as 
determined  by  bureau  Grant  Staff.  The 
Bureau  will  coi  isider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

7.  Project  Evsluation:  Proposals 
should  include  a  plan  to  evaluate  the 
program's  succisss,  both  as  the  activities 
unfold  and  at  tl  le  end  of  the  program.  A 
draft  survey  qu  jstioimaire,  tests,  or 
other  technique  s  plus  description  of  a 
methodology  tc  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicant 
will  be  expecte  1  to  submit  a  final  report 
after  project  is  ( ;oncluded. 

8.  Cost-effect  veness:  The  overhead 
and  administra  ive  components  of  the 
proposal,  inclu  ling  salaries  and 
honoraria,  shoi  Id  be  kept  as  low  as 


possible.  All  other  items  shotild  be 
necessary  and  appropriate. 

9.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  coiuitries  *   *   * 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  hetween  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation  appropriating  funds  annually 
for  Department  of  State's  exchange 
programs. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Bureau  representative. 
Explanatory  information  provided  by 
the  Bureau  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  January  27.  2000. 
Evelyn  S.  Lieberman, 

Under  Secretary  for  Public  Diplomacy  and 

Public  Affairs.  Department  of  State. 

IFR  Doc.  00-2405  Filed  2-2-00;  8:45  am] 

BILUNG  COOE  4710-11-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Proposed  Agency 
Information  Collection  Activity  Under 
0MB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Notice. 

SUMMARY:  This  collection  (2105-0517)  is 
submitted  to  the  Federal  Register.  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  this  notice  announces  one 
information  collection  request  coming 
up  for  renewal.  Before  submitting  the 
renewal  package  to  the  Office  of 
Management  and  Budget  (OMB),  the 
Department  of  Transportation  is 
soliciting  conmients  on  specific  aspects 
of  the  collection  as  described  below. 
The  ICR  describes  the  natvue  of  the 
information  collection  and  its  expected 
cost  and  burden.  Comments  are  invited 
on:  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

DATES:  Comments  must  be  submitted  on 
or  before  April  3,  2000. 
ADDRESSES:  Submit  written  comments 
identified  by  the  OMB  Control  Number 
2105-0517,  by  email  to 
charlotte.hackley@ost.dot.gov  or  by  mail 
to:  Charlotte  Hackley,  M-61,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Room  7101, 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlotte  Hackley,  (202)  366-^267,  and 
refer  to  OMB  Control  Number,  2105- 
0517. 

SUPPLEMENTARY  INFORMATION: 
Office  of  the  Secretary  (GST) 

Title:  Extension  of  information 
collection  authority  under 
Transportation  Acquisition  Regulation 
(TAR). 

Fonn(s):  DOT  F  4220.4.  DOT  F 
4220.7,  DOT  F  4220.43,  DOT  F  4220.45, 
DOT  F  4220.46,  and  Form  DD  882. 
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OMB  Control  Number:  2105-0517. 

Affected  Public:  Individuals  or 
households  and  businesses  or  other  for- 
profit  organizations. 

Abstract:  The  requested  extension  of 
the  approved  control  number  covers  the 
information  and  collection  requirements 
contained  in  (TAR)  48  CFR  Chapter  12 
including  forms  F  4220.4,  DOT  F 
4220.7,  DOT  F  4220.43,  DOT  F  4220.45, 
DOT  F  4220.46,  and  Form  DD  882. 

Annual  Estimated  Burden:  The 
annual  estimated  burden  is  30,885 
hours. 

Issued  in  Washington,  DC,  on  lanuary  27, 
•2000. 

David  I.  Litman, 

Senior  Procurement  Executive. 

|FR  Doc.  00-2407  Filed  2-2-00:  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending  January 
21,2000 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2000-6802. 

Date  Filed:  January  18,  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:P='02'< 

PTC23/PTC123  EUR-SEA  0087  dated 
21  December  1999 

Europe-South  East  Asia  Resolutions 
•      rl-r29 

PTC2  3  EUR-SEA  0089  dated  11 
January  2000  Technical  Correction 

Minutes— PTC2  3  EUR-SEA  0090 
dated  11  January  2000 

Tables— PTC2  3  EUR-SEA  FARES 
0019  dated  11  January  2000 

Intended  effective  date:  1  April  2000 

Dorothy  W.  Walker. 

Federal  Register  Liaison. 

(FR  Doc.  00-2364  Filed  2-2-00;  8:45  am) 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  January  21 ,  2000 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 


Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-2000-6784. 

Dated  Filed:  January  11,  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  February  8,  2000. 

Description:  Application  of  Bellview 
Airlines  Limited  pursuant  to  49  U.S.C. 
Section  41302,  14  CFR  Part  211  and 
Subpart  Q,  applies  for  a  Foreign  Air 
Carrier  Permit  authorizing  it  to  conduct 
foreign  scheduled  air  transportation  of 
persons,  property  and  mail  between 
Lagos,  Nigeria  and  New  York  (JFK 
International  Airport)  in  the  United 
States,  commencing  February  2000. 

Docket  Number:  OST-2000-6801 . 

Date  Filed:  January  18,  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  February  15,  2000. 

Description:  Application  of  Spanair, 
S.A.  pursuant  to  49  U.S.C.  41301  and 
Subpart  Q,  applies  for  renewal  and,  to 
the  extent  necessary,  amendment  of  its 
Foreign  Air  Carrier  Permit  to  engage  in 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
Spain  and  Washington,  D.C.  (Dulles) 
and  to  conduct  charters  in  accordance 
with  Part  212  of  the  Department's  Rules, 
for  an  indefinite  period. 

Dorothy  W.  Walker, 

Federal  Register  Liaison. 

[FR  Doc.  00-2365  Filed  2-2-00;  8:45  am) 

BILLING  CODE  4giO-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Order  2000-1-25;  Docket  OST-1 999-6249] 

Application  of  Atlantic  Coast  Jet,  inc. 
for  Certificate  Authority 

AGENCY:  Depcirtment  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Atlantic  Coast 
Jet,  Inc.,  fit,  willing,  and  able,  and 


awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  scheduled  air  transportation 
of  persons,  property,  and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
February  11,2000. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-1999-6249  and  addressed  to 
Department  of  Transportation  Dockets, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Rm.  PL-401, 
Washington,  DC  20590,  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  Woods.  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590,  (202)  366-2340. 

Dated:  januan  31.  2000. 
Robert  S.  Goldner, 
Acting  Deputy  Assistant  Secretary  for 
Aviation  and  International  Affairs. 
[FR  Doc.  00-2408  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Order  2000-1-27;  Dockets  OST-99-6221 
and  OST-99-6222] 

Applications  of  Ameristar  Air  Cargo, 
Inc.  for  New  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  orders  (1)  finding  Ameristar 
Air  Cargo,  Inc.,  fit,  willing,  and  able, 
and  (2)  awarding  it  certificates  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  foreign  charter  air 
transportation  of  property  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
February  11,2000. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-99-6221  and  OST-99-6222  and 
addressed  to  the  Department  of 
Transportation  Dockets  (SVC-124, 
Room  PL-401),  U.S.  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Kathy  Lusby  Cooperstein,  Air  Carrier 
Fitness  Division  (X-56,  Room  6401), 
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Department  of  Transportation,  400 
.  SW.,  Washington,  DC 
366-2337. 


/  ssistant  Secretary  for 
emotional  Affairs. 
Filed  2-2-00;  8:45  am) 


U.S 

Seventh  Stree 
20590,  (202) 

Dated:  Januaii  31.  2000 

Robert  S.  Goldiier, 

Acting  Deputy 
Aviation  and  In 

|FR  Doc.  00-24i9 

BILLING  CODE  4911  i-62-P 


DEPAFTTMENt  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement;  Clarl( 
County,  NV 

AGENCY:  Federal  Highway 
Administratio  i  (FHWA).  DOT. 
ACTION:  Notic*  of  intent 


summary:  The 


FHWA  is  issuing  this 


notice  to  advii  e  the  public  that  an 
environmenta  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  cities  ol  Boulder  City  and 
Henderson,  CI  ark  Coimty,  Nevada/ 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
L.  Bendure.  Eovironmental  Program 
Manager,  Fed(  ral  Highway 
Administratio  i,  705  N.  Plaza,  Suite  220, 
Carson  City.  NV  89701,  Telephone:  775- 
687-5322,  E- 
mail:ted.bendi  ire@fhwa.dot.gov. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  coo  peration  with  the  Nevada 
Department  ol  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS )  on  a  proposal  to 
improve  U.S.  Highway  93  (US  93)  in  the 
cities  of  Boulc  er  City  and  Henderson, 
Clark  County,  Nevada.  The  proposed 
project  would  involve  improvements  to 
the  US  93  Cor  idor  between  the  west 
terminus  of  th ;  present  US  93  highway 
through  Hend(!rson,  Nevada  (milepost 
59±),  on  the  w  jst  end  and  the  east 
terminus  of  th ;  project  on  US  93 
(milepost  2.5+  ,  a  point  about  7.6 
kilometers  (4.1  miles)  east  of  downtown 
Boulder  City  v  rhich  is  coincidental  with 
the  planned  te  rminus  of  the  US  93 
Hoover  Dam  E  ypass  project.  The  project 
covers  a  total  i  listance  of  approximately 
16.7  kilbmeteis  (10.4  miles)  on  the 
present  route. 

Improvemei  its  to  the  corridor  are 
considered  ne  ;essary  to  provide  for  the 
existing  and  p  -ojected  traffic  demand 
and  to  correct  existing  high  accident 
areas.  Specific  ally,  the  project  will 
evaluate  mitig  iting  congestion  in  the 
vicinity  of  Boi  ilder  City;  replacing  the 


at-grade  railroad  crossing  near  Railroad 
Pass;  reducing  the  high  accident  rate  at 
the  signalized  intersection  of  the 
Railroad  Pass  Casino  entrance; 
upgrading  the  existing  US  93/US  95 
Interchange;  and  a  tie-in  with  the  US  93 
Hoover  Bypass  Project.  The  EIS  will 
consider  the  effects  of  the  proposed 
project,  the  No  Action  alternative,  and 
other  alternatives  to  the  proposed 
project. 

Letters  describing  the  proposed  action 
and  soliciting  conunents  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  project.  A  project  scoping 
meeting  will  be  held  in  Las  Vegas, 
Nevada  on  February  22,  2000  with  the 
appropriate  agencies.  In  addition,  public 
information  meetings  will  be  held 
throughout  the  duration  of  the  project 
and  a  public  hearing  will  be  held  for  the 
draft  EIS.  Public  notices  will  be  given 
annnouncing  the  time  and  place  of  the 
public  meetings  and  the  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  conunent  prior  to  the 
public  hearing. 

To  ensure  that  the  full  nmge  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  conmients,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.P='04'< 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  January  3.  2000. 
|ohn  T.  Price, 

Division  Administrator.  Federal  Highway 

Administration. 

IFR  Doc.  00-2306  Filed  2-2-00:  8:45  am] 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  vdth  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  ft-om 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on' 
or  before  February  18,  2000. 

ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration  U.S.  Department  of 
Transportation  Washington,  DC  20590 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Records  Center,  Nassif  Building, 
400  7th  Street  SW,  Washington,  DC  or 
at  http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  January  24, 
2000. 
|.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Material, 
Exemptions  and  Approvals. 
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Application 
No. 


9847-M 

10704-M 

11296-M 

11344-M 

11722-M 

11769-M 

11777-M 


Docket  No. 


Applicant 


FIBA  Technologies,  Inc.,  Westboro,  MA '  

Puritan-Bennett  Medical  Gases  (Mallinckrodt,  Inc.)  Overland  Park,  KS  ^ 

Heritage  Transport,  LLC,  Indianapolis,  IN' 

DuPont  SHE  Excellence  Center,  Wilmington,  DE" 

CITERGAS,  S.A.,  Civray,  FR'  

Hydrite  Chenfiical  Company,  Brookfield,  Wl* 

Audoliv  ASP,  Inc.,  Ogden,  UT' 


Modlfk::ation 
of  exemp- 
tion 


9847 
10704 
11296 
11344 
11722 
11769 
11777 


'  To  modify  the  exemption  to  eliminate  the  requirement  for  an  initial  qualifying  test;  to  allow  for  Division  2.3  materials;  correct  language  in  para- 
graphs 7a.  thru  e.  of  the  exemption. 

2  To  modify  the  exemption  to  allow  for  calibration  and  functional  checks  of  medical  analyzers  or  monitors;  lower  minimum  burst  pressure  to  340 
psig. 

'To  modify  the  exemption  to  authorize  additional  UN  standard  packaging  at  the  Packing  Group  II  perfonnance  level  for  use  as  overpacks  for 
waste  aerosol  cans. 

"To  modify  the  exemption  to  allow  for  the  transportation  of  an  additional  Class  8  material  in  tank  cars. 

'  To  modify  the  exemption  to  pemiit  new  construction  of  the  non-DOT  specification  spherical  pressure  vessels  and  additions  to  the  product  list. 

6 To  modify  the  exemption  to  allow  for  the  discharge  for  an  additional  Class  8  material  in  UN  Intermediate  Bulk  Containers  (IBC)  without  re- 
moving the  IBC  from  the  motor  vehicle. 

^To  modify  the  exemption  to  authorize  a  design  change  to  allow  for  side  wall  attachment  studs  on  a  non-DOT  specification  pressure  vessel. 


Note:  Correction  to  FR  Vol.  64,  No.  245, 
page  71847.  "Modification  of  Exemptions" 
Footnote  8  for  12263-M  (Orbital  Sciences 
Corporation  RSPA-1999-5597)  should  have 
read  "To  reissue  the  exemption  originsJly 
issued  on  an  emergency  basis  and  modify  it 
to  include  various  version  of  the  device  and 
the  scope  of  its  operations"  emd  Footnote  9 
for  12376-M  (BBI— Biotech  Research 
Laboratories.  Inc.  RSPA-1999-6573)  should 
have  read  'To  reissue  the  exemption 
originally  issued  on  em  emergency  basis  to 
move  freezers  containing  specimen 
collections  in  novel  drum  and  vaccine 
therapies."  version  of  the  device  and  the 
scope  of  its  operations". 

[FR  Doc.  00-02361  Filed  2-2-00;  8:45  am] 

BILUNG  CODE  4910-60-4M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemtptions 

AGENCY:  Research  and  Specied  Programs 
Administration,  DOT. 


ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  nimiber  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — ^Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  March  6,  2000. 

ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  (See  Docket  Number)  are 
available  for  inspection  at  the  New 
Docket  Management  Facility,  PL-401,  at 
the  U.S.  Department  of  Transportation, 
Nassif  Building,  400  7th  Street,  SW, 
Washington,  DC  20590  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  January  28, 
2000. 

J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 
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New  Exemptions 

Applicalion  No. 

Docket  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

12396-N  

RSPA-2000-6772 

RSPA-2000-6771  

RSPA-2000-6770 

RSPA-200O-6769 

RSPA-2000-6761  

United  States  Alliance 
Houston,  TX. 

FMC  Corporation, 
Philadelphia,  PA. 

Praxair,  Oanbury,  CT 

BOC  Gases,  Murray 
Hill.  NJ. 

Delta  Chemical  Cor- 
poration, Baltimore, 
MD. 

DG  Supplies,  Inc., 
Hamilton,  NJ. 

Taylor-Wharton, 
Huntsville,  AL. 

Strainrite,  Lewiston, 
ME. 

CBS  Corporation, 
Pittsburgh,  PA. 

Air  Products  and 
Chemicals,  Inc.,  Al- 
lentown,  PA. 

Occidental  Chemical 
Corporation,  Dallas, 
TX. 

Qual-X.  Inc.,  Powell, 
OH. 

Intemational  Fuel 
Cells,  South  Wind- 
sor, CT. 

49  CFR  173.301(h), 
173.302(a), 
173.34(d). 

49  CFR  172.203(a). 
1 80.509(1  )(2). 

49  CFR  173.34(d)  

49  CFR  173.34(e)  

49  CFR  173.24(b), 

173.31(b)(1), 

173.31(b)(3), 

179.300-1 2(b), 

179.300-13, 

179.300-14. 
49  CFR  172.400, 

172.402,  172.504, 

173.150-154, 

173.201-203, 

173.211-213, 

173.25,  175.3. 
49  CFR  172.301(c), 

178.35(0(2)(i), 

178.39(e). 

49  CFR  178.517  

49  CFR  173.403. 
173.427. 

49  CFR  173.304(a)(2), 
173.304(b). 

49  CFR  173.242  

49  CFR  173.410, 
173.412,  173.415, 
173.465,  173.466. 

49  CFR  173.212  

To  authorize  the  transportation  in  commerce 

12397-N 

of  a  non-DOT  specification  cylinder  as  part 
of  a  specifically  designed  device  for  space 
flight  for  use  in  transporting  Nitrogen,  Divi- 
sion 2.2.  (modes  1 ,  4) 
To  authorize  the  use  of  an  altemative  re- 

12398-N  

qualification  method  for  certain  DOT  speci- 
fication   111A100W6  tanic  cars   used   to 
transport   Class   8   hazardous   materials, 
(mode  2) 
To  authorize  tfie  transportation  in  commerce 

12399-N  

of  DOT  3A  and  3AA  cylinders  equipped 
with  altemative  relief  devices  for  use  in 
transporting  Division  2.2  material,  (modes 
1.2) 
To  authorize  the  use  of  ultrasonic  inspection 

12400-N  

as  an  altemative  retest  method  for  DOT 
Specification  3AL  cylinders,  (modes  1,  2, 
3) 
To  authorize  the  transportation  of  defective 

12401-N 

RSPA-2000-6762    

multi-unit  tank  car  tanks  used  for  chlorine 
equipped   with    Chlorine    Institute    Emer- 
gency "B"  Kits,  (mode  1) 

To  authorize  the  manufacture,  maricing  and 
sale  of  specially-designed  combination 
packaging  for  use  in  transporting  liquid 
and  solid  hazardous  materials  with  relief 
from  labeling  and  placarding  requirements. 
(modes1,2,  4,  5) 

To  authorize  the  manufacture,  marking  and 
sale  of  non-DOT  specification  cylinders 
(comparable  to  DOT  Specification  3BN 
cylinders)  equipped  with  an  altemative  bot- 
tom plug  for  use  in  transporting  presently 
authorized  hazardous  materials,  (modes  1, 
2,  3,  4,  5) 

To  authorize  the  manufacture,  martcing  and 
sale  of  a  non-bulk  container  (comparable 
to  a  UN  Standard  4H2  solid  plastic  box) 
for  use  in  transporting  hazardous  materials 
or  hazardous  wastes  as  presently  author- 
ized, (modes  1,  2,  3) 

To  authorize  the  one-time  transportation  in 
commerce  of  a  reactor  tank  for  use  in 
transporting  radioactive  waste,  (modes  1, 
2) 

To  authorize  an  increase  in  filling  density  to 
the  cylinder  test  pressure  for  the  transpor- 
tation of  Division  2.1,  2.2  and  2.3  haz- 
ardous materials,  (modes  1,3,4,  5) 

To  authorize  the  manufacture,  maricing  and 
sale  of  a  custom-designed  non-DOT  speci- 
fication tank  truck  for  use  in  transporting 
certain  Division  5.1  material,  (mode  1) 

To  authorize  the  transportation  in  commerce 
of  a  specifically  designed  device  con- 
taining Class  7  hazardous  materials, 
(mode  1) 

To  authorize  the  transportation  in  commerce 
of  dry  metal  catalysts  classified  as.  Self- 
heating,   solid,   inorganic,   n.o.s..   Division 

<•  4.2,  in  non-DOT  specification  packaging, 
(modes  1 ,  3,  4) 

12402-N    

RSPA-2000-6763 

RSPA-2000-6764  

RSPA-2000-6765 

12403-N  

12404-N  

12405-N  

RSPA-2000-6766  

RSPA-2000-6767  

RSPA-2000-6768 

12406-N  

12407-N  

1241 1-N   .  ... 

RSPA-2000-6828 
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New  Exemptions— Continued 


Application  No. 

Docket  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

12412-N  

RSPA-200(>-6827 

Great  Western  Chem- 
ical Company,  Port- 
land, OR. 

49CFR  172.203(a), 
172.302(c), 
177.834(h). 

To  consolidate  tf>6  exemptions  that  currently 
authorize  the  discharge  of  hazardous  ma- 
terials in  UN  Intermediate  Bulk  Containers 
(IBC)  without  removing  the  IBC  from  the 
motor  vehrcle  on  whch  it  is  transported 
(model) 

[FR  Doc.  00-2362  Filed  2-2-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  Na|  MC-F-20959] 

Laidtaw  Inc.,  abd  Laldlaw 
Transportatioii,  Inc.— Acquisition  and 
Control — Hotard  Coaches,  Inc.,  and 
Coastiiner,  d/h/a  Mississippi  Coast 
Limousine,  \nt  i 

agency:  Surfa(  e  Transportation  Board. 
ACHON:  Notice 
Finance  Transi  iction. 


ail 


Laiil 


summary:  In 

49  U.S.C.  143(* 
a  noncarrier 
subsidiary, 
(Laldlaw 
referred  to  as 
purchase  and 
Coaches,  Inc. 
subsidiary. 
Coast  Limousiie 
motor  passeng(  ir 
wishing  to 
follow  the  rule^ 
and  1182.8. 
approved  the 
opposing 
this  notice  wil 
action. 


The 


DATES 

March  20.  200(  I 
reply  by  April 
are  filed  by 
is  effective  on 


ADDRESSES: 

copies  of  any 
Docket  No. 


a) 


Tentatively  Approving 


application  filed  under 
Laidlaw  Inc.  (Laidlaw), 
tl^ough  its  noncarrier 
aw  Transportation,  Inc. 
Transportation)  (collectively 
aw),  seeks  to 
a  cquire  control  of  Hotard 
otard),  and  Hotard's 
Coastiiner,  d/b/a  Mississippi 
Inc.  (Coastiiner),  both 
carriers.  Persons 
oppose  the  application  must 
under  49  CFR  1182.5 
Board  has  tentatively 
t  ansaction,  and,  if  no 
conuhents  are  timely  filed, 
be  the  final  Board 


Se  id 


Comme^its  must  be  filed  by 

.  Applicant  may  file  a 
I,  2000.  If  no  comments 
Match  20,  2000,  this  notice 
hat  date. 

an  original  and  10 
cbmments  referring  to  STB 
MC  -F-20959  to:  Surface 
Transportation  Board,  Office  of  the 
Control  Unit,  1925  K 
ashington,  DC  20423- 
additipn,  send  one  copy  of 

plicant's  representative: 
luite  750  West,  1100 
Avepue,  N.W..  Washington, 


Secretary,  Case 

Street,  N.W.,W 

0001.  In 

comments  to 

Fritz  R.  Kahn. 

New  York 

DC  20005-393  \ 

FOR  FURTHER  IN  FORMATION  CONTACT: 

Beryl  Gordon,  202)  565-1600.  [TDD  for 

the  hearing  impaired:  1-800-877-8339.) 

SUPPLEMENTARY  INFORMATION:  Laidlaw 
to  acquire  control  of 

Hotard  and  Coistliner  through  the 

acquisition  of  <  11  of  Hotard's  common 
jeing  held  in  a  voting 
states  that  Hotard  will 
nanaged  by  its  president, 

and  will  maintain  its 
in  New  Orleans. 
Hotard  has  1;  mited  regular-route 

authority  and  1  olds  federally  issued 


stock  which  is 
trust.  1  Laidlaw 
continue  to  be 
Ms.  Eva  Hotarc 
separate  office 


'  Laidlaw  Transpbrtation 
issued  and  outstan  ling 
of  Hotard  and  piaci  d 
pursuant  to  the  ten  is 
dated  December  2 1 


purchased  all  of  the 
shares  of  the  common  stock 
them  in  a  voting  trust, 
of  a  Voting  Trust  Agreement, 
1999 


authority  in  Docket  No.  MC-143881, 
which  authorizes  it  to  provide  special 
and  charter  operations  in  Louisiana  and 
Mississippi.  Coastiiner  also  provides 
special  and  charter  operations  in 
Louisiana  and  Mississippi  pursuant  to 
federally  issued  authority  in  Docket  No. 
MC-133182. 

Laidlaw  ciuxently  controls  motor 
passenger  carriers  whose  operations, 
with  the  exception  of  those  of 
Greyhound  Lines,  Inc.  (Greyhound),  are 
largely  limited  to  charter  and  special 
operations  in  the  United  States. 
Greyhound  holds  federally  issued 
operating  authority  in  Docket  No.  MC- 
1515  and  provides  mainly  nationwide, 
scheduled  regular-route  operations. 
Although  Greyhound  performs  some 
special  and  charter  operations, 
according  to  Laidlaw,  Greyhound  does 
not  have  the  same  contacts  and 
relationships  with  patrons  as  Hotard 
and  Coastiiner,  within  their  distinct 
regional  market.  ^  The  other  Laidlaw 
motor  passenger  carriers  do  not  conduct 
operations  in  the  regional  markets 
served  by  Hotard  and  Coastiiner. 
Laidlaw  asserts  that  the  addition  of 
Hotard  and  Coastiiner  will  contribute 
significantly  to  the  breadth  of  services 
that  Greyhound  and  the  other  Laidlaw 
affiliates  are  able  to  provide  to  the 
public. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1) 
The  effect  of  the  transaction  on  the 
adequacy  of  transportation  to  the  public; 
(2)  the  total  fixed  charges  that  result; 
and  (3)  the  interest  of  affected  carrier 
employees. 

Applicant  has  submitted  the 
information  required  by  49  CFR  1182.2, 
including  information  to  demonstrate 
that  the  proposed  transaction  is 
consistent  with  the  public  interest 
under  49  U.S.C.  14303(b).  Specifically, 
applicant  has  shown  that  the  proposed 
transaction  will  have  a  positive  effect  on 
the  adequacy  of  transportation  to  the 
public  and  will  result  in  no  increase  in 
fixed  charges  and  no  changes  in 
employment.  See  49  CFR  1182.2(a)(7). 
Additional  information  may  be  obtained 
from  applicant's  representative. 

On  tne  basis  of  the  application,  we 
find  that  the  proposed  transaction  is 
consistent  with  the  public  interest  and 
should  be  authorized.  If  any  opposing 
comments  are  timely  filed,  this  finding 
will  be  deemed  vacated  and,  unless  a 


-'  Laidlaw  states  that  Hotard  and  Coastiiner  have 
contacts  with  casino  operators  in  Louisiana  and 
Mississippi  and  established  relationships  with 
churches,  schools,  and  other  institutions  in  the 
area.  In  addition,  Laidlaw  states  that  Hotard 
provides  sightseeing  services  in  New  Orleans. 


final  decision  can  be  made  on  the  record 
as  developed,  a  procedural  schedule 
will  be  adopted  to  reconsider  the 
application.  See  49  CFR  1182.6(c).  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

Board  decisions  and  notices  are 
available  on  our  website  at: 
"WWW.STB.DOT.GOV." 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  acquisition  and 
control  is  approved  and  authorized, 
subject  to  the  filing  of  opposing 
comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
March  20,  2000,  unless  timely  opposing 
comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  the  U.S.  Department  of 
Transportation,  Office  of  Motor  Carrier 
Safety— HMCE-20,  400  Virginia 
Avenue,  S.W.,  Suite  600,  Washington, 
DC  20024;  (2)  the  U.S.  Department  of 
Justice,  Antitrust  Division,  10th  Street  & 
Pennsvlvania  Avenue,  N.W., 
Washington,  DC  20530;  and  (3)  the  U.S. 
Department  of  Transportation,  Office  of 
the  General  Counsel,  400  7th  Street, 
S.W.,  Washington,  DC  20590. 

Decided:  January  28,  2000. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes,  and  Commissioner 
Clybum. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  00-2285  Filed  2-2-00;  8:45  am] 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Ciurency  (OCC),  Treasury. 

ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  OCC.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
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general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  OCC  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
imless  it  displays  a  ciurently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  Currently,  the 
OCC  is  soliciting  comments  concerning 
an  extension,  without  change,  of  an 
information  collection  titled  Bank 
Activities  and  Operations — 12  CFR  7. 
The  OCC  also  gives  notice  that  it  has 
sent  the  information  collection  to  OMB 
for  review. 

DATES:  You  should  submit  your  written 
comments  to  both  OCC  and  the  OMB 
Reviewer  by  March  6,  2000. 
ADDRESSES:  You  should  send  your 
written  comments  to  the 
Communications  Division,  Attention: 
1557-0204,  Third  Floor,  Office  of  the 
Comptroller  of  the  Ciuxency,  250  E 
Street,  SW,  Washington,  DC  20219.  In 
addition,  you  can  send  comments  by 
facsimile  transmission  to  (202)  874- 
5274,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  You 

may  request  additional  information,  a 
copy  of  the  collection,  or  a  copy  of  the 
supporting  dociunentation  submitted  to 
OMB  by  contacting  Jessie  Dunaway  or 
Camille  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division  (1557-0200),  Office  of  the 
Comptroller  of  the  Ciurency,  250  E 
Street.  SW,  Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  Bank  Activities  and 
Operations— 12  CFR  7. 

OMB  Number:  1557-0204. 

Form  Number:  None. 

Abstract:  This  submission  covers  an 
existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collections  embodied  in  the 
regulation.  The  OCC  requests  only  that 
OMB  renew  its  approval  of  the 
information  collections  in  the  current 
regulation. 

National  banks  need  these  collections 
of  information  to  ensure  that  they 


conduct  their  operations  in  a  safe  and 
sound  manner  and  in  accordance  with 
applicable  federal  banking  statutes  and 
regulations.  The  collections  of 
information  provide  needed  information 
for  examiners  and  provide  protections 
for  national  banks.  The  collections  of 
information  are  necessary  for  regulatory 
and  examination  purposes  and  for 
national  banks  to  ensure  their 
compliance  with  federal  law  and 
regulations. 

The  information  requirements  in  12 
CFR  part  7  are  located  as  follows: 

12  CFR  7.1000(d)(1)  (Lease  financing 
of  public  facilities):  The  lease  agreement 
must  provide  that  the  lessee  will 
become  the  owner  of  the  building  or 
facility  upon  the  expiration  of  the  lease. 

12  CFR  7.1014  (Sale  of  money  orders 
at  nonbanking  outlets):  The  written 
agreement  between  a  national  bank  and 
bonded  agent  to  sell  the  bank's  money 
orders  at  a  nonbanking  outlet  should 
define  the  responsibilities  of  both 
parties,  set  forth  their  respective  duties, 
and  provide  for  remuneration  of  the 
agent. 

12  CFR  7.2000(b)  (Other  sources  of 
guidance  for  corporate  governance 
procedures):  A  national  bank  shall 
designate  in  its  bylaws  the  body  of  law 
selected  for  its  corporate  governance 
procediu^s. 

12  CFR  7.2004  (Honorary  directors  or 
advisory  boards):  Any  listing  of  a 
national  bank's  honorary  or  advisory 
directors  (who  act  in  advisory  capacities 
without  voting  power  or  the  power  of 
final  decision  in  matters  concerning 
bank  business)  must  distinguish 
between  them  and  the  bank's  board  of 
directors,  or  indicate  their  advisory 
status. 

12  CFR  7.2014(b)  (Indemnification  of 
institution-affiliated  parties  in 
administrative  proceedings  or  civil 
actions  not  initiated  by  a  federal 
banking  agency):  A  national  bank  shall 
designate  in  its  bylaws  the  body  of  law 
selected  for  making  indemnification 
payments  in  administrative  proceedings 
or  civil  actions  not  initiated  by  a  federal 
banking  agency. 

Natioual  banks  use  the  information  to 
ensure  their  compliance  with  applicable 
federal  banking  law  and  regulations. 
Further,  the  collections  of  information 
evidence  bank  compliance  with  various 


regulatory  requirements.  This 
information  assists  bank  management  in 
the  safe  and  sound  operation  of  the 
bank.  The  OCC  uses  the  information  in 
the  conduct  of  bank  examinations  and 
as  an  audit  tool  to  verify  bank 
compliance  with  law  and  regulations. 

Type  of  Review:  Extension,  without 
change,  of  a  currently  approved 
collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  1,600. 

Total  Annual  Responses:  1 ,600. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden: 480 
burden  hours. 

OCC  Contact:  Jessie  Dunaway  or 
Camille  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division,  OMB  No.  1557-0142,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street  SW,  Washington,  DC  20219. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7340,  Paperwork  Reduction  Project 
1557-0204.  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 

COMMENTS:  Your  comment  will  become 
a  matter  of  public  record.  You  are 
invited  to  comment  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  Whether  the  OCC's  burden 
estimate  is  acciuate; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Whether  the  OCC's  estimates  of  the 
capital  or  startup  costs  and  costs  of 
operation,  maintenance,  and  purchase 
of  services  to  provide  information  are 
accurate. 

Dated:  January  28.  2000. 

Mark  J.  Tenhundfeld, 

Assistant  Director.  Legislative  6-  Regulatory 
Activities  Division. 

(FR  Doc.  00-2400  Filed  2-2-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AvIatiOn  Administration 

14  CFR  Parts  ^^,  93, 121.  and  135 

[Docket  No.  28si37;  Amendment  Nos.  91- 
260.  93-79. 1211272. 135-74 

RIN2120-AG97^ 


Special  Flight 
Grand  CanyotI 


AGENCY 

Administratioti 
action:  Final 
comments. 


Fedeipl  Aviation 

(FAA).  DOT. 
1  ule;  request  for 


Rules  In  the  Vicinity  of 
National  Park 


SUMMARY:  On  December  31. 1996.  the 
FAA  publishel  a  final  rule.  Special 
Flight  Rules  ir  the  Vicinity  of  Grand 
Canyon  Natioi  lal  Park.  That  final  rule 
codified  the  provisions  of  Special 
Federal  Aviati  an  Regulation  (SFAR)  No. 
50-2,  Special  ='light  Rules  in  the 
Vicinity  of  Gn  nd  Canyon  National  Park 
(GCNP);  modi  led  the  dimensions  of  the 
GCNP  Special  Flight  Rules  Area  (SFRA); 
established  naw  and  modified  existing 
flight-fi«e  zonss;  established  new  and 
modified  existing  flight  corridors; 
established  reporting  requirements  for 
commercial  sightseeing  air  carriers 
operating  in  tke  SFRA;  prohibited 
conunercial  sightseeing  operations 
during  certainftime  periods;  and  limited 
the  number  ofl  aircraft  that  can  be  used 
for  commercial  sightseeing  operations  in 
the  SFRA.  In  February  1997  the  FAA 
delayed  the  effective  date  for  the  new 
and  modified  ilight-free  zones,  SFRA 
modification,  and  corridors  portion  of 
the  final  rule  i  ind  reinstated  portions  of 
and  amended  the  expiration  date  of 
SFAR  No.  50-2.  However,  that  action 
did  not  affect  or  delay  the 
implementation  of  the  ciufew,  aircraft 
limitations,  reporting  requirements,  or 
other  portionj  of  the  rule.  That 
extension  wai  subsequently  extended 
imtil  January  31,  2000.  This  action 
further  delays  the  effective  date  for  the 
flight-free  zores,  SFRA  modification, 
and  corridors  portions  of  the  December 
31. 19996,  finil  rule  until  January  31, 
20001,  and  ar  lends  the  expiration  date 
of  SFAR  50-2  until  the  FAA  issues  new 
regulations  to  substantially  restore 
natural  quite  n  GCNP. 
EFFECTIVE  DAI  E:  The  effective  date  of 
January  31,  2(  100,  for  14  CFR  93.301, 
93.305,  and  93.307  is  delayed  until  0900 
UTC  January  31,  2001.  Section  9  of 
SFAR  No.  50-  -2  is  amended  effective 
January  31,  21)00.  Comments  on  this 
action  must  b  b  received  on  or  before 
March  6,  200i ). 

ADDRESSES:  Comments  on  this  final  rule 
should  be  m<uled  in  triplicate  to: 


Department  of  Transportation  Dockets, 
Docket  No.  [FAA  00-        1,  400  Seventh 
Street,  SW.,  Washington,  DC  2059. 
Comments  may  be  filed  or  examined  in 
the  Plaza  Room  401  on  weekdays, 
except  on  Federal  holidays,  between 
10:00  a.m.  and  5:00  p.m.  Comments  also 
may  be  sent  electronically  to  the  Rules 
Docket  by  using  the  following  Internet 
address:  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Reginald  C.  Matthews,  Manager, 
Airspace  and  Rules  Division,  ATA-400, 
Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
Telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited. 
This  rule  will  become  effective  on  the 
date  specified  m  the  DATES  section. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
evaluating  the  effects  of  the  rule,  and  in 
determining  whether  additional 
rulemaking  is  required. 

Background 

On  December  31, 1996,  the  FAA 
published  three  conciurent  actions  (a 
final  rule,  a  Notice  of  Proposed 
Rulemaking,  and  a  Notice  of 
Availability  of  Proposed  Commercial 
Air  Tour  Routes)  in  the  Federal  Register 
(62  FR  69310).  These  actions  were  part 
of  an  overall  strategy  to  reduce  further 
the  impact  of  aircraft  noise  on  the  GCNP 
enviroiunent  and  to  assist  the  National 
Park  Service  (NPS)  in  achieving  its 
statutory  mandate  imposed  by  Public 
Law  (Pub.  L.)  No  100-91  to  substantially 
restore  natural  quiet  in  GCNP.  The  final 
rule  amended  part  93  of  the  Code  of 
Federal  Regulations  and  added  a  new 
subpart  to  codify  the  provisions  of 
SFAR  No.  50-2,  modified  the 
dimensions  of  the  GCNP  SFRA; 
established  new  and  modified  existing 
flight-free  zones;  established  new  and 
modified  existing  flight  corridors;  and 
established  reporting  requirements  for 
commercial  sightseeing  air  carriers 
operating  in  the  Special  Flight  Rules 
Area.  In  addition,  to  provide  further 
protection  for  park  resources,  the  final 
rule  prohibited  commercial  sightseeing 
operations  in  the  Zuni  Point  and  Dragon 
corridors  during  certain  time  periods, 
and  placed  a  temporary  limit  on  the 
number  of  aircraft  that  can  be  used  for  ' 
commercial  sightseeing  operations  in 
the  GCNP  SFRA.  These  provisions 


originally  were  to  become  effective  on 
May  1.1997. 

On  February  21, 1997,  the  FAA  issued 
a  final  rule  that  delayed  the 
implementation  of  certain  sections  of 
the  final  rule  (62  FR  8862;  February  26. 
1997).  Specifically,  this  action  delayed 
the  implementation  date,  until  January 
31,  1998.  of  those  sections  of  the  rule 
that  address  the  SFRA,  flight-free  zones, 
and  flight  corridors,  respectively 
sections  93.301.  93.305,  and  93.307.  In 
addition,  certain  portions  of  SFAR  No. 
50-2  were  reinstated,  and  the  expiration 
date  was  extended.  This 
implementation  date  was  again  delayed 
until  January  31,  1999  (62  FR  66248; 
December  17,  1997).  The  FAA  further 
delayed  the  implementation  date  until 
January  31,  2000  (64  FR  5152;  February 
3,  1999). 

In  a  continuing  effort  to  assist  the  NPS 
in  fulfilling  the  mandate  of  Pub.  L.  100- 
91  in  the  substantial  restoration  of 
natiu-al  quiet  in  GCNP,  the  FAA  issued 
two  proposed  rules  in  July  1999.  One 
proposed  airspace  modifications  that 
would  accommodate  a  new  route 
structure;  the  other  proposed  a 
limitation  of  commercial  air  tour 
operations  in  the  SFRA.  In  addition,  a 
notice  of  availability  made  available 
maps  depicting  the  new  route  structure. 

The  FAA  is  now  in  the  process  of 
finalizing  these  regulations.  However, 
these  final  rules  will  not  be  issued  until 
after  January  31.  2000.  Under  these 
conditions,  the  FAA  finds  that  there  is 
sufficient  justification  under  5  U.S.C. 
553(b)  to  issue  this  rule  without  notice 
and  prior  opportunity  for  comment. 

Economic  Evaluation 

In  issuing  the  final  rule  for  Special 
Flight  Rules  in  the  Vicinity  of  the 
GCNP.  the  FAA  prepared  a  cost  benefit 
analysis  of  the  rule.  A  copy  of  the 
regulatory  evaluation  is  located  in 
docket  No.  28537.  That  economic 
evaluation  was  later  revised  in  a  Notice 
of  Clarification  (62  FR  58898).  In  the 
notice,  the  FAA  concluded  that  the  rule 
is  still  cost  beneficial.  This  extension  of 
the  effective  date  for  the  final  rule  will 
not  affect  that  reevaluation.  although  the 
delay  in  the  implopientation  of  the 
extended  FFZs  will  be  cost  relieving. 

The  FAA  has  determined  that  this 
regulation  imposes  no  additional 
burden  on  any  person.  Accordingly,  it 
determines  that  this  action  (1)  is  not  a 
significant  action  imder  Executive  Order 
12866;  and  (2)  is  not  a  significant  action 
under  Department  of  Transportation 
Regulatory  Policy  and  Procedures  (44 
FR  11034;  February  26, 1979).  In 
addition,  the  FAA  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended,  the 
FAA  completed  a  final  regulatory 
flexibility  analysis  of  the  final  rule.  This 
analysis  was  also  reevaluated  and 
revised  findings  were  published  in  the 
Notice  of  Clarification  referenced  above, 
as  a  Supplemental  Regulatory 
Flexibility  Analysis.  This  extended 
delay  of  the  compliance  date  will  not 
affect  that  supplemental  analysis. 

Unfunded  Mandates  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  of  $100  million  or  more 
(when  adjusted  annually  for  inflation) 
in  any  one  year  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Section  204(a)  of 
the  Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act, 
-2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that,  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan, 
which,  among  other  things,  must 
provide  for  notice  to  potentially  affected 
small  governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  for 
these  small  governments  to  provide 


input  in  the  development  of  regulatory 
proposals. 

This  final  rule  does  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandates.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Federalism  Implications 

The  FAA  has  analyzed  this 
amendment  under  the  principles  and 
criteria  of  Executive  Order  13132, 
Federalism.  The  FAA  has  determined 
that  his  section  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
FAA  has  determined  that  this 
amendment  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects 

14CFRPart91 

Aircraft,  Airmen,  Air  traffic  control. 
Aviation  safety.  Noise  control. 

14CFRPart93 

Air  traffic  control,  Airports, 
Navigation  (Air). 

14  CFR  Part  121 

Aircraft,  Airmen,  Aviation  safety. 
Charter  flights,  Safety,  Transportation. 

14  CFR  Part  135 

Air  taxis.  Aircraft,  Airmen,  Aviation 
safety. 

Adoption  of  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  amends  14  CFR 
parts  91,  93, 121,  and  135  as  follows: 


PART  91— [AMENDED] 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120,  44101,  44111,  44701,  44709,  44711, 
44712,  44715,  44716,  44717,  44722,  46306, 
46315,  46316,  46502,  46504,  46506-46507, 
47122,  47508,  47528-475^1. 


PART  121— [AMENDED] 

2.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
44101,  44701^4702,  44705.  44709-44711. 
44713.  44716-44717,  44722,  44901,  44903- 
44904,44912.46105. 

PARTI  35— [AMENDED] 

3.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701- 
44702.  44705.  44709.  44711-44713,  44915- 

44717.44722. 

SFAR  No.  50-2  [Amended] 

4.  In  parts  91,  121,  and  135,  Special 
Federal  Aviation  Regulation  No.  50-2, 
Section  9  is  revised  to  read  as  follows: 

SFAR  50-2— Special  Flight  Rules  in  the 
Vicinity  of  the  Grand  Canyon  National 
Park.  AZ 


Section  9.  Termination  date.  Sections 
1.  Applicability,  Section  4,  Flight-free 
zones,  and  Section  5.  Minimum  flight 
altitudes,  expire  on  0901  UTC,  January 
31,2001. 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

5.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40109,  40113,  44502.  44514,  44701.  44719. 
46301. 

The  effective  date  of  May  1,  1997,  for 
new  Sections  93.301,  93.305,  and 
93.307  1  to  be  added  to  14  CFR  Part  93 
is  delayed  until  0901  UTC,  January  31, 
2001. 

Issued  in  Washington.  DC,  on  January  28, 
2000. 

lane  F.  Garvey, 

Administrator. 

[FR  Doc.  00-2406  Filed  1-31-00;  4:15pni) 

BILUNG  CODE  4910-13-M 


'  Published  at  61  FR  69330  (Decemljer  31,  1996). 
corrected  at  62  FR  2445  (January  16,  1997).  delayed 
at  62  FR  8862  (February  26,  1997)  and  62  FR  66248 
(December  17. 1997). 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-<  451-N-06] 

NOFA  for  Public  Housing  Drug 
Elimination  Program  Gun  Buyt>acl( 
Violence  Reduction  initiative;  Notice  of 
An>endment  aNd  Republication 


agency:  Office 
Housing,  HUD. 
action:  Notice 
Republication 
Availability  (N( 
Housing  Drug 
(PHDEP)  Gun 
Reduction  Initii 


jf  Public  and  Indian 

f  Amendment  and 
f  Notice  of  Funding 

FA)  for  the  Public 
limination  Program 

yback  Violence 
tive. 


summary:  The  Department  of  Housing 
and  Urban  Development  (HUD)  is 
amending  and  tepublishing  its  Public 
Housing  Drug  Hlimination  Program  Gun 
Buyback  Violence  Reduction  Initiative 
NOFA  (PHDEPGun  Buyback  NOFA). 
published  in  the  Federal  Register  of 
November  3,  1999  (64  FR  60080).  The 
PHDEP  Gun  Buyback  NOFA  invited 
public  housing  authorities  (PHAs)  to 
direct  FY  1999  pHDEP  funds  for  use  in 
gim  buyback  piiograms  and  made 
PHDEP  set  aside  matching  funds 
available.  This  imendment  makes  clear 
that  while  HUI  's  matching  funds  are  to 
be  drawn  only  rom  the  FY  1999  PHDEP 
set  aside,  PHAs '  expenditures  are  not 
restricted  to  FY  1999,  but  may  come 
from  PHDEP  gr  mt  funds  regardless  of 
fiscal  year.  PHAs  that  have  already 
applied  under  ihe  November  3, 1999 
NOFA  need  no  re-apply  but  may  seek 
additional  func  ing. 

DATES:  Applica  tions  may  be  submitted 
at  any  time  afte  r  publication  of  this 
notice.  The  ap{  lication  period  is  open 
until  all  FY  19<  9  PHDEP  set  aside 
matching  fundi  are  awarded.  Eligible 
applications  th  it  comply  with  the 
requirements  o  this  notice  as  well  as 
those  of  the  PfBEP  Gun  Buyback  NOFA 
will  be  funded  on  a  first-come,  first- 
served  basis  to  the  extent  that  funding 
remains  availaile. 
ADDRESSES:  Tc  participate  in  this 
initiative  and  apply  for  funding,  a  PHA 
must  submit  ai  application  to  the  U.S. 
Department  of  lousing  and  Urban 
Development,  i  Grants  Management 
Center.  501  School  Street,  SW,  Suite 
800,  Washingtdn,  DC  20024,  Attention: 
Gun  Buyback  I  litiative.  Applications 
may  simply  co  isist  of  a  letter  of  request 
as  long  as  it  co  itains  the  information 
required  by  th(  this  notice. 
FOR  FURTHER  IM  FORMATION  CONTACT: 
Marvin  Kleppe  r,  Community  Safety  and 
Conservation  I  i vision,  Office  of  Public 
and  Indian  Ho^  ising.  Department  of 
Housing  and  Lrban  Development,  451 


Seventh  Street,  SW,  Room  4206, 
Washington,  DC  20410,  telephone  (202) 
708-1197  X  4229.  Hearing  or  speech- 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339.  Also,  please  see  HUD's 
website  at  http://www.hud.gov/pih/ 
legis/titlev.html  for  additional  PHDEP 
information. 

SUPPLEMENTARY  INFORMATION:  On 
November  3, 1999,  at  64  FR  60080,  HUD 
published  the  PHDEP  Gun  Buyback 
NOFA,  which  affirmed  gun  buybacks  to 
be  eligible  activities  under  PHDEP; 
annoimced  that  PHAs  could  direct 
PHDEP  funds  for  use  in  gun  buyback 
programs;  and  pledged  approximately 
$43.00  in  FY  1999  PHDEP  matching 
funds  for  every  $100.00  a  PHA  spent 
towards  gun  buybacks.  The  source  of 
the  matching  funds  was  the  1999  HUD 
Appropriations  Act,  which  set  aside 
$10,000,000  for  "grants,  technical 
assistance,  contracts  and  other 
assistance,  training,  and  program 
assessment  and  execution." 
Approximately  $4,500,000  of  this 
$10,000,000  set  aside  amount  was  made 
available  under  the  PHDEP  Gim 
Buyback  NOFA  for  the  development, 
outreach,  technical  assistance,  training, 
assessment  and  execution  activities 
related  to  gun  buyback  violence 
,  reduction  initiatives. 

Now  that  HUD  is  issuing  the  formula 
allocation  for  FY  2000  PHDEP  funding 
to  local  PHAs,  the  Department  is  hereby 
advising  PHAs  that  they  may  devote  a 
portion  of  these  PHDEP  grant  funds  to 
gim  buyback  violence  reduction 
initiatives  in  cooperation  with  local  law 
enforcement  agencies,  and  that  HUD 
will  award  a  portion  of  the  $4,500,000 
in  FY  1999  PHDEP  set  aside  matching 
funds  available  for  gun  buyback 
violence  reduction  initiatives  on  a  first- 
come,  first-served  basis  imtil  all  these 
matching  funds  are  awarded. 

This  notice  amends  the  PHDEP  Gim 
Buyback  NOFA  requirements  to  clarify 
that  while  HUD's  matching  funds  are  to 
be  drawn  only  fi-om  the  FY  1999  PHDEP 
set  aside,  PHAs  may  use  PHDEP  grant 
funds  from  any  fiscal  year  (not  merely 
FY  1999  or  FY  1999)  for  gun  buybacks. 
Applicants  must  still  comply  with  all  of 
the  other  application  submission 
requirements  as  stated  in  the  PHDEP 
Gun  Buyback  NOFA.  For  the 
convenience  of  applicants,  the 
November  3, 1999  notice  is  republished 
below;  amended  consistent  with  the 
discussion  above,  and  to  reflect  the  new 
Executive  Order  on  Federalism. 


Amended  PHDEP  Gun  Buyback  NOFA 

Accordingly,  FR  Doc.  99-28856,  the 
Public  Housing  Drug  Elimination 
Program  Gun  Buyback  Violence 
Reduction  InitiaUve  NOFA  (PHDEP  Gun 
Buvback  NOFA)  published  in  the 
Federal  Register  on  November  3,  1999 
(64  FR  60800),  is  amended  and 
republished  as  follows: 

/.  Authority 

The  Public  Housing  Drug  Elimination 
Program  is  authorized  under  the  Public 
and  Assisted  Housing  Drug  Elimination 
Act  (42  U.S.C.  11901  et.  se(^. 

II.  Amount  Allocated 

Public  Law  105-276  (the  FY  1999 
HUD  Appropriations  Act)  appropriated 
$310,000,000  for  the  Public  and 
Assisted  Housing  Drug  Elimination 
Program.  Of  the  total  $310,000,000 
appropriated  for  the  Public  and  Assisted 
Housing  Drug  Elimination  Program,  the 
FY  1999  HUD  Appropriations  Act  also 
set  aside  $10,000,000  for  "grants, 
technical  assistance,  contracts  and  other 
assistance,  training,  and  program 
assessment  and  execution". 
Approximately  $4,500,000  of  this 
$10,000,000  set  aside  amount  is  being 
made  available  under  this  notice  for  the 
development,  outreach,  technical 
assistance,  treiining,  assessment  and 
execution  activities  related  to  gun 
buyback  violence  reduction  initiatives. 

As  discussed  in  this  notice,  HUD  is 
encouraging  PHAs  to  program  FY  2000 
funds  or  reprogram  a  portion  of  their 
PHDEP  grant  funds  from  previous  fiscal 
years  to  implement  and  operate  gun 
buyback  violence  reduction  initiatives 
in  cooperation  with  local  law 
enforcement  agencies.  Under  this 
notice,  HUD  will  use  the  $4.5  million 
set  aside  amount  described  in  the 
paragraph  above  to  match  up  to  $10.5 
million  of  PHDEP  grant  funds  that  are 
programmed  or  reprogrammed  to 
implement  and  operate  gun  buyback 
violence  reduction  initiatives.  PHAs 
may  request  to  use  PHDEP  funds  for  gun 
buyback  violence  reduction  efforts  until 
the  available  matching  funds  are 
exhausted.  The  Department  will  no 
longer  approve  PHA  appUcations  for 
further  gun  buyback  violence  reduction 
initiatives  under  this  notice  after  the 
available  matching  funds  have  been 
awarded. 

///.  Background 

With  almost  one  gun  for  every  man, 
woman  and  child,  America  is  drowning 
today  in  a  flood  of  guns  and  we're 
paying  a  heavy  price  for  this 
proliferation,  particularly  in  urban  areas 
where  much  of  public  housing  is 
located.  In  1996,  we  lost  more 
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Americans  to  gunfire  than  we  lost  in  the 
entire  Korean  War.  Currently,  over  600 
people  die  in  gun-related  incidents  in 
the  U.S.  each  week.  That's  over  30,000 
every  year.  This  includes  over  1 ,000 
accidental  deaths  and  over  18,000 
suicides.  Another  100,000  are  injured 
annually  in  non-fatal  shootings. 

Our  children  pay  the  highest  price. 
The  rate  of  accidental  shooting  deaths 
for  children  under  fifteen  in  the  United 
States  is  nine  times  higher  than  the 
other  25  industrialized  countries 
combined.  And  the  great  increase  in 
suicides  among  teenagers  and  young 
adults  in  the  past  four  decades  has  been 
mostly  due  to  an  increase  in  gim  related 
suicides.  Easy  access  to  weapons  is  the 
single  most  overwhelming  factor 
contributing  to  the  high  rate  of  gun 
deaths  and  injuries  in  this  country. 

In  an  effort  to  ciulail  the  hazards  of 
accidental  shootings,  suicides,  the 
tragedies  of  domestic  violence,  the 
dangers  of  gun  violence,  and  the 
devastating  effects  that  often  accompany 
such  acts,  police  agencies  and  local 
commimity  organizations  around  the 
country  have  created  various  types  of 
gun  buyback  initiatives.  Gun  reduction 
efforts  operate  on  the  premise  that 
accidental  shootings,  unintentional 
injuries,  suicides  and  violent  crimes  can 
be  reduced  in  communities  if  there  are 
fewer  weapons  available  with  which  to 
commit  such  acts.  PHAs  have  an 
important  role  to  play  in  the  reduction 
of  the  number  of  guns  and  incidents  of 
gun-related  violence  in  our 
communities. 

HUD  is  sponsoring  the  initiative 
announced  in  this  notice  through  its 
Public  Housing  Drug  Elimination 
Program  to  promote  the  cooperation  of 
PHAs  and  local  law  enforcement 
agencies  in  conducting  gun  buyback 
initiatives  aimed  at  reducing  accidental 
or  unintentional  shootings,  suicides, 
domestic  violence  and  other  forms  of 
gim  violence.  HUD  is  inviting  PHAs 
who  are  recipients  of  PHDEP  funding  to 
program  or  reprogram  a  portion  of  their 
PHDEP  funding  to  implement  gun 
reduction  initiatives  in  their  localities. 
To  encoiu-age  the  participation  of  PHAs 
in  this  initiative,  HUD  will  provide  a 
participating  PHA  with  additional 
funding  to  increase  the  amoiuits 
available  for  gim  buybacks  and 
maximize  the  number  of  guns  taken  out 
of  circulation,  and  for  the  development, 
outreach,  technical  assistance,  training, 
assessment  and  execution  activities 
related  to  gun  buyback  violence 
reduction  initiatives.  Funding  being 
made  available  for  this  purpose  will  be 
equal  to  approximately  43  percent  of  the 
amount  of  PHDEP  funding  the  PHA 


devotes  to  the  gim  buyback  violence 
reduction  initiative. 

In  addition  to  reducing  the  number  of 
accidental  shootings,  suicides,  domestic 
and  gun  violence,  gun  reductions  efforts 
have  other  positive  aspects  for  housing 
and  commimity  residents  such  as: 

•Raising  public  consciousness  about 
community  safety  and  soliciting 
neighborhood  participation  in  crime 
control  efforts 

•Acting  as  a  visible  deterrent  to 
criminal  activity 

•Increasing  police  presence  in 
communities 

•Establishing  stronger  bonds  between 
the  community  and  the  police,  which 
might  aid  in  more  cooperative  crime 
prevention  and  crime  resolutions 

•Increasing  trust  in  the  police  on  the 
part  of  the  community 

•Affording  the  community  an  active 
role  in  the  fight  against  accidental 
shootings,  suicides,  domestic  violence, 
violent  crimes  and  firearm  related 
criminal  activity 

•Involving  community  businesses  as 
cosponsors  of  these  programs,  which 
could  bring  about  more  resources  and 
publicity  in  support  of  the  gun 
reduction  efforts. 

While  these  factors  and  reports  of  the 
success  of  gun  buyback  initiatives  have 
been  sufficiently  favorable  to  encourage 
HUD  to  undertaJce  this  effort,  the  total 
amount  of  HUD  assistance  being 
devoted  to  this  effort  under  this  notice 
is  capped  at  a  total  of  $10.5  million 
PHDEP  program  funding,  plus  the 
additional  matching  $4.5  million.  HUD 
will  sponsor  an  independent  assessment 
of  this  initial  effort  to  more  accurately 
and  objectively  determine  the 
effectiveness  of  such  initiatives  before 
expanding  this  effort  further.  PHAs  and 
local  law  enforcement  agencies 
participating  in  the  initiative  under  this 
notice  may  be  contacted  to  participate 
in  this  assessment. 

rV.  Application  Procedures  and 
Requirements 

A.  General  Overview 

PHDEP  funds  are  made  available  to  a 
PHA  to  be  used  in  a  manner  consistent 
with  the  PHA's  PHDEP  plan  to  address 
drug-related,  violent  and  criminal 
activity  in  and  around  public  housing. 
Therefore,  to  participate  in  this 
initiative,  a  PHA  must  program  or 
reprogram  a  portion  of  the  funds  in  its 
PHDEP  plan  for  gun  buyback  violence 
reduction  activities.  Before  funds  are 
awarded  under  this  notice,  a  PHA  will 
have  to  submit  a  reprogranuning  request 
for  HUD  approval,  or  include  a  gun 
buyback  initiative  as  part  of  its  PHDEP 
plan.  A  PHA  that  has  not  yet  submitted 


a  PHDEP  plan  for  FY  2000  formula 
funding  but  that  wishes  to  participate  in 
this  inUiative  using  FY  2000  funds  may 
submira  letter  of  intent  (or  a 
"programming  request")  that  complies 
with  the  requirements  of  this  notice. 
HUD  will  review  each  reprogranuning 
request  or  letter  of  intent  to  program 
funds  as  it  is  received  and  upon 
approval  of  the  request  will  authorize 
additional  funding  at  a  rate  of 
approximately  $43  for  every  $100 
dollars  of  PHDEP  funding  that  qualifies 
under  this  initiative.  This  represents  an 
additional  43  percent  of  funding  for  the 
PHA's  gun  buyback  violence  reduction. 
HUD  approval  will  consist  of  HUD 
signing  off  on  the  progranmiing  or 
reprogranuning  request  and  MOU  (an 
executed  agreement  to  carry  out  the  gun 
buyback  initiative)  between  the  PHA 
and  the  local  police,  and,  in  the  case  of 
reprogramming,  having  HUD  amend  the 
PHDEP  grant  awaf d  to  the  PHA  to 
support  the  gun  reduction  effort. 
Because  of  the  security  issues 
involved,  the  gun  buyback  activities 
must  be  conducted  by  the  local  law 
enforcement  agency.  PHDEP  funds  for 
this  gun  reduction  initiative  fall  under 
the  categories  of  eligible  PHDEP 
activities  of  "programs  designed  to 
reduce  use  of  drugs  in  and  around 
public  or  federally  assisted  low-income 
housing  projects,  including  drug-abuse 
prevention,  intervention,  referral,  and 
treatment  programs",  as  provided  in  42 
U.S.C.  11903(a)(6)  and.  under 
appropriate  circumstances, 
reimbursement  of  local  law  enforcement 
agencies  for  additional  security  and 
protective  services,  as  provided  in  42 
U.S.C.  11903(a)(2).  Funds  for  buyback 
activities  may  not  be  drawn  until  the 
grantee  has  executed  an  agreement  or 
Memorandum  of  Understanding  for  the 
additional  law  enforcement  services. 
The  full  amount  of  PHDEP  funds  that 
are  programmed  or  reprogrammed 
should  be  used  for  the  actual  buyback 
costs.  HUD  also  strongly  recommends 
that  the  additional  43  percent  of  funding 
made  available  be  used  for  gun  buyback 
costs  to  maximize  the  number  of  guns 
taken  out  of  circulation. 

In  addition  to  the  use  of  PHDEP  funds 
and  the  additional  funding  made 
available  under  this  NOFA,  PHAs  may 
and  are  encouraged  to  use  funding  from 
other  sources,  such  as  contributions 
from  local  government  or  the  private 
sector,  for  their  gun  buyback/violence 
reduction  initiatives.  PHAs  may,  for 
example,  negotiate  with  businesses  in 
the  community  that  vouchers  exchanged 
for  guns  under  the  initiative  provide  an 
additional  discount  or  value  increase 
when  redeemed  at  that  business.  PHAs 
and  local  law  enforcement  agencies  are 
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also  strongly  en  :ouraged  to  seek  out  and 
obtain  community  cooperation  and 
lev  jrage  the  costs  of  the 
oiitreach,  technical 
,  assessment  and 
activities  related  to  the 
because  a  community-wide 
have  the  greatest 


resources  to 
development 
assistance,  trailing 
execution 
initiative, 
effort  is  likely 
positive  impact 

B.  Eligible  App  icants 

PHAs  that  ar< 
funding,  (2)  de\joting 
funding  to  gun 
reduction  initi^ives 
implementing  their 
initiatives  in  c 
enforcement 
letters  of  intent 
may  apply  for  a 
additional  $4 
under  this  notice 


to 


(1)  recipients  of  PHDEP 

a  portion  of  that 
)uyback  violence 
,  and  (3) 
gun  buyback 
oaperation  with  local  law 
,  as  evidenced  by 
and  executed  agreement, 
portion  of  the 
,000  matching  funding 
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C.  Amount  of 

Consistent 
permit  a  PHA 
up  to  $500,000 
gun  buyback 
initiatives.  In 
programmed  or 
will  receive  an 
funding  equal 
percent  of  the 
the  giui  buyb 


Findi 


ing  per  Applicant 

this  notice,  HUD  will 
program  or  reprogram 
af  its  PHDEP  funding  to 
viplence  reduction 

ition  to  the  amount 
reprogrammed,  PHAs 
idditional  amount  of 
approximately  43 
I^HDEP  dollars  devoted  to 
initiative. 


w  th 

to 


aildi 


!  condu  :ting 


defi  led 
The 


D.  Eligible 

Police 
activity  should 
firearms  as 
or  local  law. 
of  a  flrearm  is 
921(a)(3).  In  de 
conditions  and 
consider  a  widi 
violence  reduci  i 
accordance 

1 .  Form  of  bi 
encourages 
certificates, 
for  merchandi 
incentives  of 


thei  ;e 
food 

S3 

vi.: 
additidn 


assist  ince 


guns,  in 
payments 

2.  Amount  o 
HUD  suggests 
the  HUD 
offered  for  eacl 
Additional  val 
discounts  or 
available  by 
the  initiative 

3.  Site  of  gui 
While  PHDEP 
planned  to  red 
and  criminal 
premises  of 
of  gun  violence 
resident  predal 
Gun  buyback 
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Acti  /ities 


the  buyback 
accept  for  buyback 

under  Federal,  State 
Federal  law  definition 
ffcund  at  18  U.S.C. 
erence  to  local 
judgments,  HUD  will 
range  of  gun  buyback 
ion  activities,  in 
the  following: 
yback  exchange.  HUD 
initiatives  to  offer  gift 
vouchers,  certificates 
such  as  toys,  or  other 
lue  to  those  who  turn  in 
to  or  in  place  of  cash 


value  per  exchange. 
\  alue  equivalent  to  $50  of 
provided  to  be 
gun  exchanged, 
e  in  the  form  of 
e}^ra  merchandise  made 

inesses  participating  in 
n\a\  also  be  offered. 

buyback  activities. 
activities  must  be 
ice  drug-related,  violent 

in  or  around  the 
lie  housing,  perpetrators 
are  frequently  non- 
ors  of  public  housing, 
a  :tivities,  therefore,  do  not 


ai  :tivity  : 
pu  3 


need  to  be  conducted  on  the  PHA 
premises  in  order  to  be  effective. 
However,  it  is  anticipated  that  the  gun 
reduction  effort  will  have  a  noticeable 
impact  on  reducing  the  number  of  guns 
and  the  risk  of  unintentional  shootings 
in  the  homes  and  communities  of  public 
housing  residents. 

4.  Disposal  of  guns.  Once  the  police 
collect  die  weapons  from  the  buyback 
initiatives,  the  guns  must  be  destroyed 
so  as  not  to  be  put  back  into  use  or 
circulation,  unless  law  enforcement 
needs  call  for  another  action,  such  as 
preservation  of  a  gun  as  evidence  or  a 
determination  of  whether  a  gun  was 
stolen  or  used  in  the  commission  of  a 
crime.  If  a  gun  is  determined  to  be 
stolen,  it  must  be  returned  to  its  lawful 
owner.  Guns  may  not  be  resold  or 
exchanged  for  value,  except  in 
connection  with  their  destruction  and 
conversion  to  scrap;  however,  a  gun 
determined  to  be  a  curio  or  relic  under 
27  CFR  178.11  may  be  donated  to  a 
State  or  Federal  museum.  Local  law 
enforcement  agencies  will  be  required  to 
include  the  following  rgcovery,  tracing 
and  destruction  procedures  in  their 
disposal  of  firearms  obtained  under  this 
initiative: 

(a)  Certain  firearms  defined  under  the 
National  Firearms  Act  (NFA),  26  U.S.C. 
5845(a),  e.g.,  short-barreled  shotguns, 
generally  must  be  registered  with  the 
Bureau  of  Alcohol,  Tobacco,  and 
Firearms  (ATF).  Local  police  will 
consult  with  the  ATF  where  NFA 
firearms  are  surrendered  in  a  buyback 
program. 

(b)  Local  police  will  conduct  a  search 
of  each  surrendered  firearm  in  the 
National  Crime  Information  Center 
(NCIC). 

(c)  Where  available,  local  police  will 
test  each  surrendered  firearm  using  an 
automated  ballistics  information  system 
such  as  IBIS  or  DRUGFIRE. 

(d)  Where  appropriate,  certain 
surrendered  firearms  should  be  traced. 
For  example,  firearms  possessed  in 
violation  of  local  law  or  ordinance,  NFA 
firearms,  firearms  with  an  obliterated 
serial  number,  or  firearms  that  are 
determined  by  local  law  enforcement  to 
be  associated  with  crime  must  be  traced 
where  possible. 

E.  Application  Submission 
Requirements 

Each  application  for  funding  under 
this  notice  must  include  the  following: 

1.  A  written  statement  briefly 
describing  which  activities  in  the  PHA's 
PHDEP  plan  would  be  reprogrammed, 
and  the  resulting  reprogrammed  amount 
PHDEP  funding  to  be  used  for  the  gun 
buyback  reduction  activities;  or  in  the 
case  of  FY  2000  funding,  the  amount  of 


FY  2000  funds  to  be  programmed  for  a 
gim  buyback  initiative; 

2.  A  brief  description  of  the  proposed 
gun  buyback  initiative,  including  the 
gun  recovery,  tracing,  and  destruction 
procedures  that  will  be  followed,  in 
accordance  with  the  requirements  and 
guidelines  of  this  notice; 

3.  Letters  of  intent.  A  letter  of  intent 
signed  by  the  chief  of  the  local  law 
enforcement  agency  to  conduct  the  gun 
buyback  initiative  in  accordance  with 
the  description  submitted,  and  a  letter 
of  intent  from  the  chief  executive  officer 
(generally  the  mayor  or  county 
executive)  of  the  unit  of  local 
government  for  the  jurisdiction 
indicating  the  cooperation  and  support 
of  the  local  jurisdiction. 

F.  Award  Process 

As  HUD  receives  applications,  it  will 
log  them  in  by  date  and  time.  HUD  will 
notify  each  PHA  applicant  that  it  is 
eligible  to  reprogram  or  program  its 
PHDEP  funds  in  the  amount  indicated 
in  the  application  until  a  total  of  $10.5 
million  of  PHDEP  funding  has  been 
designated  eligible  for  this  gun  buyback 
initiative.  Before  additional  funds  are 
awarded,  a  PHA  that  is  reprogramming 
activities  will  be  required  to  submit  its 
formal  programming  request  describing 
which  activities  in  the  PHA's  PHDEP 
plan  are  being  reprogrammed,  and  the 
reprogrammed  amount  of  PHDEP 
funding  to  be  used  for  the  gim  buyback 
reduction  activities.  All  PHAs  must  also 
submit  an  executed  agreement  with  the 
local  law  enforcement  agency  to 
conduct  the  gun  buyback  initiative  in 
accordance  with  the  description  in  the 
programming  or  reprogramming  request. 
Upon  approval  of  a  PHA's 
reprogramming  request  and  executed 
agreement,  HUD  will  award  the 
additional  43  percent  of  funding 
through  an  amendment  to  the  PHDEP 
grant  agreement.  Awards  of  the 
additional  matching  funds  for  FY  2000 
applications  will  be  made  upon 
approval  of  the  PHDEP  plan  and 
executed  agreement.  All  grants  to  PHAs 
and  their  sub-grants  to  local  law 
enforcement  agencies  are  subject  to  the 
applicable  administrative  requirements 
for  grants  of  24  CFR  part  85,  including 
the  monitoring  and  reporting  program 
performance  requirements  of  §  85.40 
and  the  financial  reporting  requirements 
of  §85.41. 

V.  Certifications  and  Findings 

Environmental  Impact 

This  notice  does  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate,  real  property  acquisition, 


disposition,  leasing,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  establish,  revise  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1),  this  notice  is 
categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  for  the  Public  Housing 
Drug  Elimination  Program  were 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
provisions  of  the  Paperwork  Reduction 
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Act  of  1995  (44  U.S.C.  3501-3520)  and 
have  been  assigned  OMB  control 
number  2577-0124.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Federalism,  Executive  Order  13132 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law,  unless 
the  relevant  requirements  of  section  6  of 


the  Executive  Order  are  met.  This  notice 
does  not  have  federalism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

Catalog  of  Domestic  Assistance  Number 

The  Catalog  of  Domestic  Assistance 
number  for  the  Public  Housing  Drug 
Elimination  Program  is  14.854. 

Dated:  Januarj-  28,  2000. 

Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  00-2431  Filed  1-31-00;  4:50  pm] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  206 

[Dockat  No.  FR44267-F-02] 
RIN  2S02-AG93I 

HoiiM  Equity  Conversion  Mortgage 
Insurance;  Ri^ht  of  First  Refusal 
Permitted  for  QoiKlominium 
Associations 


agency:  Office 
Secretary  for 
Commissioner 
ACTION:  Final 


of  the  Assistant 
P^ousing — Federal  Housing 

HUD 
^le. 


SUMMARY:  Thii  final  rule  removes,  for 
the  Home  Equ  ty  Conversion  Mortgage 
(HECM)  insuri  nee  program  only,  the 
restriction  on  FHA  mortgage  insurance 
for  a  dwelling  junit  in  a  condominium 
project  where  the  condominium 
association  has  a  right  of  first  refusal. 
DATES:  Effective  Date:  March  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vance  Morris, jDirector,  Home  Mortgage 
Insurance  Division,  Room  9266, 
Department  of  Housing  and  Urban 
Development  J451  Seventh  Street,  SW, 
Washington.  DC  20410,  telephone 
(voice)  (202)  708-2700.  (This  is  not  a 
toll-free  numhpr.)  Hearing-impaired  or 
speech-impained  individuals  may  access 
the  voice  telephone  listed  by  calling  the 
Federal  Infornlation  Relay  Service 
during  woricinE  hours  at  1-800-877- 
8339. 

SUPPLEMENTARY  INFORMATION: 


nun 


Background 

HUD  publisjied 
April  9,  1998 
a  condomini 
FHA-insured 
Mortgage  (HEtM) 
condominium 
of  first  refusal 
an  exception 
FHA  single 
most  rights  of  first 
rights  of  first 
condominium 
rule  does  not 
associations 
first  refusal  to 
violate  the  Fair 


fain 


to 


an  interim  rule  on 
63  FR  17654)  to  permit 

unit  owner  to  obtain  cm 
iome  Equity  Conversion 

^  when  the 
association  holds  a  right 
The  interim  rule  created 
D  the  general  policy  for 
ily  programs  which  bars 
refusal,  including  all 
lefusal  held  by 
associations.  The  interim 
)ermit  condominium 
exercise  their  rights  of 
engage  in  practices  that 
Housing  Act,  and  the 


Department  stated  in  the  preamble  to 
the  interim  rule  that  all  of  its 
enforcement  authority  would  be  used  if 
illegal  discriminatory  practices  occur  as 
a  result  of  the  exercise  of  a  right  of  first 
refusal. 

Public  Comment 

HUD  received  one  public  conunent  on 
the  interim  rule.  It  suggested  that  the 
exception  created  by  the  interim  rule  for 
condominiiuns  be  expanded  to  include 
planned  unit  developments  (PUDs),  to 
permit  HUD  to  insiu«  HECMs  on 
property  in  PUDs  where  a  homeowner 
association  holds  a  right  of  first  refusal. 
The  Department  will  consider  this 
suggestion  in  the  futiue,  and  may  go 
forward  with  further  rulemaking  if  it  is 
decided  that  PUDs  should  be  included 
in  the  same  exception  as 
condominiums.  At  this  time,  however, 
the  Department  has  not  determined  that 
such  a  change  is  needed.  It  is 
appropriate  to  conclude  this  rulemaking 
by  adopting  the  interim  rule  as  a  final 
rule  without  change. 

Findings  and  Certifications 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
interim  rule,  and  in  doing  so  certifies 
that  this  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  removes  the  restriction  on 
FHA  mortgage  insurance  for  a  dwelling 
unit  in  a  condominium  project  where 
the  condominium  association  has  a  right 
of  first  refusal  to  purchase  units  that  are 
offered  for  sale. 

Environmental  Finding 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  at  the  interim  rule  stage  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332). 
This  Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 


10276,  451  7th  Street  S.W.,  Washington, 
D.C.  20410. 

Executive  Order  13132,  Federalism 

Executive  Order  1 3 1 3  2  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  ft'om  promulgating  a  regulation 
that  has  Federalism  implications  and 
either  imposes  substantial  compliance 
costs  on  State  and  local  governments  or 
is  not  required  by  statute,  or  preempts 
State  law,  unless  the  relevant 
requirements  of  section  6  of  the 
Executive  Order  are  met.  This  final  rule 
does  not  have  Federalism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  interim  rule  does  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

Catalog  of  Domestic  Federal  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  Home  Equity 
Conversion  Mortgage  Program  is  14.183. 

List  of  Subjects  in  24  CFR  Part  206 

Aged,  Condominiums,  Loan 
programs — housing  and  community 
development,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
published  at  63  FR  17654.  April  9, 1998. 
is  adopted  as  final  without  change. 

Dated:  January  20.  2000. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

(FR  Doc.  00-2316  Filed  2-2-00;  8:45  am] 
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30  CFR 

938 

34  CFR 

676 

36  CFR 

Proposed  Rules: 

242 

1234 


.4882 


.4886 


.5196 
.5295 


38  CFR 

Proposed  Rules: 

21 4914 

39  CFR 

111 4864 

Proposed  Rules: 

111 4918 

40  CFR 

52 4887  5245,  5252.  5259, 

5262,5264 
Proposed  Rules: 

52 5296,  5297,  5298 

130 4919 

42  CFR 

Proposed  Rules: 

36 4797 


.4764 


45  CFR 

1303 

47  CFR 

1 

Ch.  I 

Proposed  Rules: 

73 4798,  4799,  4923 

76 4927 

95 4935 


.4891 
.5267 


48  CFR 

203 

209 

225 

249 

Proposed  Rules: 
30 


.4864 
.4864 
.4864 
.4864 

.4940 


.4795 


49  CFR 

195.._ 4770 

50  CFR 

17 4770,  52680 

18 52750 

679 4891,  4892,  4893,  5278, 

5283,  5284,  5285 
Proposed  Rules: 

17 4940,5298 

100 5196 

622 5299 

648 4941 
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REMINDERS 

The  items  in  thi^  list  were 
editorially  compiled  as  an  aid 
to  Federal  Regiajter  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 

I 


significance 


RULES  GOIN^  INTO 
EFFECT  FEBRUARY  3, 
2000 

i 
INTERIOR  DEPARTMEhfT 
Fish  and  Wildlife  Service 

Marine  mammalf : 
Incidental  takiijig; 
authorizatiori  letters,  etc.— 
Oil  and  gas  industry 
activities;  polar  bears 
and  Pacific  walruses; 
published  2-3-00 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service  i 

Outer  Continentfl  Shetf;  oil, 
gas.  and  sulpjiur  operations: 
Documents  incorporated  by 
reference;  ibdate; 
published  1 44-00 

COMMENTS  PUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Maf'Iceting 
Service  I 

Avocados  growij  in — 
Florida;  comnients  due  by 
2-11-00;  published  12-13- 
99  I 

Melons  grown  ir| — 
Texas;  comments  due  by  2- 
9-00;  publisiied  1-10-00 
Raisins  producep  from  grapes 
grown  in — 

Califomia;  comments  due  by 
2-8-00;  published  12-10- 
99  I 

COMMERCE  DEPARTMENT 

International  Ttade 
Administration 

Watches,  watchj  movements, 
and  jewelry: 

Duty-exemptic  n  allocations — 
Virgin  IslanJs.  Guam, 


American 


Samoa,  and 


Northern  Mariana 
Islands;  (Comments  due 
by  2-7-0< ;  published  1- 
6-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conser^tion  and 
management: 
Alaska;  fisheiles  of 
Exclusive  economic 
Zone — 


Pollock;  comments  due  by 
2-8-00;  published  12-10- 
99 
Atlantk:  highly  migratory 

species — 

Atlantic  pelagic  longline 
fishermen;  time/area 
closures;  hearings  and 
Advisory  Panel 
meetings;  comments 
due  by  2-11-00; 
published  12-28-99 
Caribbean.  Gulf,  and  South 

Atlantic  fisheries — 

Gulf  of  Mexico  reef  fish; 
comments  due  by  2-10- 
00;  published  1-26-00 
West  Coast  States  and 

Western  Pacific 

fisheries — 

Westem  Pacific  Region 
pelagic;  comments  due 
by  2-10-00;  published 
12-27-99 
Marine  mammals: 
Incidental  taking — 

San  Francisco-Oakland 
Bay  Bridge,  CA;  pile 
installation 

demonstration  project; 
comments  due  by  2-7- 
00;  published  1-7-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  pool  operators  and 
commodity  trading  advisors: 
Advisors  that  provide  advice 
by  means  of  various 
rnedia.  registration 
exemption;  comments  due 
by  2-7-00;  published  12-7- 
99 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Central  air  conditioners  and 
heat  pumps;  energy 
conservation  standards; 
comments  due  by  2-7-00; 
published  11-24-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 

Essential-use  allowances; 
allocation;  comments 
due  by  2-7-00; 
published  1-6-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kansas;  comments  due  by 
2-10-00;  published  1-11- 
00 
Missouri;  comments  due  by 
2-11-00;  published  1-12- 
00 


Tennessee;  comments  due 
by  2-7-00;  published  1-7- 
00 
Hazardous  waste: 
Identification  and  listing- 
Exclusions;  comments  due 
by  2-7-00;  published 
12-9-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Tebufenozide;  comments 
due  by  2-7-00;  published 
12-8-99 
Solid  wastes: 
Munk:ipal  solid  waste  landfill 
permit  programs; 
adequacy 
determinations — 
Kansas,  Missouri,  and 
Nebraska;  comments 
due  by  2-11-00; 
published  1-12-00 
Kansas,  Missouri,  and 
Nebraska;  comments 
due  by  2-11-00; 
published  1-12-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  2-7-00;  published  1- 
7-00 
National  priorities  list 
update;  comments  due 
by  2-7-00;  published  1- 
7-00 
Toxic  chemical  release 
reporting;  community  right- 
to- know — 
Phosphoric  acid; 
comments  due  by  2-7- 
00;  published  12-7-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Illinois;  comments  due  by  2- 

7-00;  published  1-21-00 
Kansas;  comments  due  by 

2-7-00;  published  1-21-00 
Michigan;  comments  due  by 

2-7-00;  published  12-30- 

99 
New  Yori<;  comments  due 

by  2-7-00;  published  1-4- 

00 
Texas;  comments  due  by  2- 

7-00;  published  12-30-99 
Satellite  Home  Viiewer  Act; 
network  nonduplicatkxi, 
syndicated  exclusivity  and 
sports  blackout  rules  to 
satellite  retransmissions; 
comments  due  by  2-7-00; 
published  2-2-00 
Television  broadcasting: 
Class  A  television  service; 

establishment;  comments 


due  by  2-10-00;  published 
1-20-00 
Two  way  transmissions; 
mutlipoint  distribution 
service  and  instructional 
television  fixed  servk;e 
licenses  partk:ipation; 
comments  due  by  2-10- 
00;  published  1-26-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs  and  biological 
products: 

Postmarketing  studies; 
status  reports;  comments 
due  by  2-9-00;  published 
12-1-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Fellowships,  intemships, 
training: 

National  Institutes  of  Health 
Contraception  and 
Infertility  Research  Loan 
Repayment  Program; 
comments  due  by  2-8-00; 
published  12-10-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 
Safe  hartxjr  provisions  and 

special  fraud  alerts;  intent 

to  develop  regulations; 

comments  due  by  2-8-00; 

published  12-10-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Alabama  sturgeon; 
comments  due  by  2-10- 
00;  published  1-11-00 
INTERIOR  DEPARTMENT 
Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  2-7-00;  published  1- 
6-00 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf 
operations: 
Minerals  prospecting; 
comments  due  by  2-7-00; 
published  12-8-99 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
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Extension  of  distance 
Mexican  nationals  may 
travel  into  U.S.  without 
obtaining  additional 
immigration  documentation 
at  selected  Arizona  ports- 
of-entry;  comments  due 
by  2-7-00;  published  12-8- 
99 

Organization,  functions,  and 
authority  delegations; 
Los  Angeles  and  San 
Francisco  Asylum  Offices, 
CA;  jurisdictional  change; 
comments  due  by  2-7-00; 
published  12-8-99 

JUSTICE  DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
United  States  Marshals 
Service;  fees  for  services; 
comments  due  by  2-7-00; 
published  12-7-99 

LIBRARY  OF  CONGRESS 

Copyright  Office,  Library  of 

Congress 

Digital  Millennium  Copyright 
Act: 

Circumvention  of  copyright 
protection  systems  for 
access  control 
technologies;  exemption  to 
prohibition;  comments  due 
by  2-10-00;  published  11- 
24-99 


MERIT  SYSTEMS 
PROTECTION  BOARD 

Practice  and  procedure: 
Attorney  fees; 
reimbursement;  comments 
due  by  2-7-00;  published 
12-23-99 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Family  relationships; 
inheritance  rights; 
comments  due  by  2-7-00; 
published  12-8-99 
SMALL  BUSINESS 
ADMINISTRATION 
Business  loans: 
Liquidation  of  collateral  and 
sale  of  disaster  assistance 
loans;  comments  due  by 
2-9-00;  published  1-10-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  comments  due  by  2- 

7-00;  published  1-6-00 
Bell;  comments  due  by  2-7- 

00;  published  12-8-99 
Boeing;  comments  due  by 

2-7-00;  published  12-8-99 
Bombardier;  comments  due 
by  2-11-00;  published  1- 
12-00 


British  Aerospace; 

comments  due  by  2-9-00; 

published  1-6-00 
Eurocopter  Deutschland 

GMBH;  comments  due  by 

2-8-00;  published  12-10- 

99 
Eurocopter  France; 

comments  due  by  2-8-00; 

published  12-10-99 
Fokker;  comments  due  by 

2-7-00;  published  1-6-00 
McDonnell  Douglas; 

comments  due  by  2-7-00; 

published  12-22-99 
MD  Helicopters  Inc.; 

comments  due  by  2-7-00; 

published  12-8-99 
Pratt  &  Whitney;  comments 

due  by  2-7-00;  published 

12-8-99 
Turtxjmeca;  comments  due 

by  2-7-00;  published  12-8- 

99 
Airworthiness  standards: 
Special  conditions — 

Ayres  Corp.  Model  LM- 
200  Loadmaster 
airplane;  comments  due 
by  2-11-00;  published 
1-12-00 
Class  E  airspace;  comments 
due  by  2-8-00;  published 
12-29-99 


TREASURY  DEPARTMENT 

Balanced  Budget  Act  of  1997; 
implementation:  * 

District  of  Columbia 
retirement  plans;  Federal 
benefit  payments; 
comments  due  by  2-11- 
00;  published  12-13-99 


LIST  OF  PUBUC  LAWS 


Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  PuWtc 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
1999. 

Last  List  December  21,  1999. 
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Agricultural  Research  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Agricultural  Biotechnology  Advisory  Committee,  5490- 
5492 

Agriculture  Department 

See  Agricultural  Research  Service 

See  Farm  Service  Agency 

See  Forest  Service 

RULES 

Organization,  functions,  and  authority  delegations: 

Agency  Administrators,  5414-5418 
NOTICES 
Meetings: 

National  Agricultural  Research,  Extension,  Education, 
and  Economics  Advisory  Board,  5490 

Army  Department 

See  Engineers  Corps 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Chemical  Safety  and  Hazard  investigation  Board 

NOTICES 

Meetings;  Sunshine  Act,  5494 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Arizona,  5494 
New  Hampshire,  5494 

Commerce  Department 

See  Economic  Development  Administration 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commission  of  Fine  Arts 

NOTICES 
Meetings,  5616 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled  <, 

NOTICES 

Procurement  list;  additions  and  deletions,  5492-5493 

Procurement  list;  additions  and  deletions;  correction,  5494 

Consumer  Product  Safety  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  5616- 
5617 

Customs  Service 

RULES 

Tariff-rate  quotas: 
Sugar-containing  products:  export  certificates,  5430-5431 


Defense  Department 

See  Engineers  Corps 
See  Navy  Department 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  5617— 

5618 
Arms  sales  notification;  transmittal  letter,  etc.,  5618-5622 
Grants  and  cooperative  agreements;  availability,  etc.: 
National  Security  Education  Program;  institutional  grants, 

5622 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Cavanagh,  James  Garvey,  M.D.,  5661 

Dolin,  Michael  G.,  M.D.,  5661-5662 

Golden,  Robert  M.,  M.D..  5663-5665 

Harline,  Wesley  G.,  M.D.,  5665-5672 

Henderson,  Judy  L.,  D.V.M.,  5672-5675 

Hutchinson,  Archibald  W.,  M.D.,  5675-5676 

Jones,  Kexmeth  Leroy,  M.D.,  5676-5677 

Leach,  Richard  Eaton,  M.D.,  5677-5678 

Lusskin,  Brett  L.,  M.D  ,  5678 

Marshall,  Charles  W.,  D.P.M.,  5678-5679 

Miller,  Melvin  John,  M.D.,  5679 

Neujahr,  Theodore  A.,  D.V.M.,  5680-5682 

Patterson,  Michael  Alan,  M.D.,  5682-5686 

Saxton,  Paul  W.,  D.O.,  5686-5688 

Van  Nostrand-Perkins,  C,  M.D..  5689 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
Sunshine  Cap  Co.  et  al.,  5494-5495 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Burlen  Corp.,  5692 

Chester  County  Sportswear,  5692  ^ 

Foster  Wheeler  et  al.,  5692-5693 

Fox  Point  Sportswear  ot  al.,  5693-5694 

Guidant  Intermedics,  5694 

Motorola,  Inc.,  et  al.,  5694-5695 

Sony  Magnetic  Products  Inc.  of  America,  5695 

Whistler  Corp.  of  Massachusetts,  5695 
Adjustment  assistance  and  NAFTA  transitional  adjustqient 
assistance: 

Barry  Callebaut  USA,  Inc.,  5690 

Cooper  Energy  Service  et  al.,  5690-5692 
Alien  temporary  employment  labor  certification  process: 

Agriculture  and  logging;  adverse  effect  wage  rates,  meal 
charges,  and  maximum  travel  subsistence 
reimbursement,  5696-5697 
NAFTA  transitional  adjustment  assistance: 

Philips  Electronics  North  America  Corp.,  5697-5698 

Tultex  Corp.  et  al.,  5698-5699 

Whistler  Corp.  of  Massachusetts,  5699 
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Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

5699-57|)0 

Energy  Department 

See  Federal  I  inergy  Regulatory  Commission 
NOTJCES 
Meetings: 
Secretary  c  f  Energy  Advisory  Board,  5624-5625 

Engineers  Corps 

NOTICES  I 

Environmental  statements;  notice  of  intent: 
Eastern  Arkansas  Region  Comprehensive  Study,  AK, 

5622-!  623 
Logan  Cou  ity,  WV;  Hobert  Mining,  Inc.'s  mining 
activiti  es,  5623-5624 

Environmentbl  Protection  Agency 

RULES 

Air  quality  ii  iplementation  plans;  approval  and 
promulgi  ition;  various  States: 
California,  5433-5435 
Superfund  piogram: 
National  oi  [  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  5435-5442 
Toxic  substances: 
Polychloriiiated  biphenyls  (PCBs) — 
Authorizitions;  CFR  correction,  5442 
PROPOSED  RUl  ES 

Air  quality  ir  iplementation  plans;  approval  and 
promulgi  ition:  various  States: 
California,  5465-5468 
Superfund  piogram: 
National  oi  I  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  5468-5474 
NOTICES 

Agency  infor  nation  collection  activities: 

Proposed  collection;  comment  request,  5633-5634 
Environmental  statements;  availability,  etc.: 
Agency  sta  ements — 
Commen ;  availability,  5634-5635 
Weekly  rsceipts,  5635 
Meetings: 
Environme  ital  Laboratory  Advisory  Board,  5635-5636 
FIFRA  Scie  ntific  Advisory  Panel,  5636-5637 
Science  Acvisory  Board,  5637-5639 
Pesticide,  food,  and  feed  additive  petitions: 
Novartis  Ciop  Protection,  Inc.,  5639-5643 
Reports  and  j  uidance  docimients;  availability,  etc.: 
QTRACER  Program  for  tracer-breakthrough  curve  analysis 
for  karit  and  fractured-rock  aquifers;  and  lexicon  of 
cave  aiid  karst  terminology,  5643-5644 
Superfund;  nsponse  and  remedial  actions,  proposed 
settlemei  ts,  etc.: 
Lakewood  Jattery  Site,  GA,  5644 


Equal  Employment 

NOTICES 

Meetings;  Suiishine 


Executive  Of  ice 

See  PresidenI  ial 


Opportunity  Commission 

Act,  5644 


of  the  President 

Documents 


Export-Import  Banic 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  5644 

Farm  Service  Agency 

PROPOSED  RULES 

Farm  marketing  quotas,  acreage  allotments,  and  production 
adjustments: 
Commodity  programs;  farm  reconstitutions,  5444-5447 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

AeroSpace  Technologies  of  Australia  Pty  Ltd.,  5421-5422 

Empresa  Brasileira  de  Aeronautica  S.A.,  5425-5427 

Harbin  Aircraft  Manufacturing  Corp.,  5419-5421 

Mitsubishi,  5422-5424 

Pilatus  Aircraft  Ltd,  5428-5429 

SOCATA— Croupe  AEROSPATL\LE,  5427-5428 

Twin  Commander  Aircraft  Corp.,  5424-5425 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  5455-5456,  5459-5465 

Eurocopter  Deutschland  GMBH,  5453-5455 

Fokker,  5456-5458 
NOTICES 
Airport  noise  compatibility  program: 

Noise  exposure  map — 
Post  Columbus  International  Airport,  OH,  5718-5719 
Passenger  facility  charges;  applications,  etc.: 

McAllen  International,  TX,  5719 
Technical  standard  orders: 

Gas  turbine  auxiliary  power  units,  5720 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Panda  Gila  River,  L.P.,  et  al.,  5625-5629 

Wisconsin  Electric  Power  Co.  et  al.,  5629-5633 
Meetings: 

Regional  transmission  organizations;  regional 
collaborative  workshops,  5633 
Applications,  hearings,  determinations,  etc.: 

Florida  Gas  Transmission  Co.,  5625 

Natural  Gas  Pipeline  Co.  of  America,  5625 

Federal  Higtiway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Washington  and  Benton  Counties,  AR,  5720 

Federal  Housing  Finance  Board 

RULES 

Affordable  housing  program  operation: 

Reporting  and  recordkeeping  requirements,  5418-5419 
PROPOSED  RULES 

Federal  home  loan  bank  system: 
Appropriate  present-value  factors  associated  with 

payments  made  to  Resolution  Funding  Corporation, 
5447-5453 

Federal  Railroad  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  5721-5723 
Exemption  petitions,  etc.: 

National  Railroad  Passenger  Corp.  (Amtrak),  5723 
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Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  5644-5645 

Permissible  nonbanking  activities,  5645 
Meetings;  Sunshine  Act,  5645 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  5645 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 
Black-tailed  prairie  dog,  5476-5488 
NOTICES 

Enviromnental  statements;  availability,  etc.: 
Incidental  take  permits — 

Bastrop  Coimty,  TX;  Houston  toad,  5653-5655 
San  Dieguito  Lagoon  Restoration  Plan,  CA,  5655-5656 

Food  and  Drug  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Investigational  new  drug  meetings  for  human  drugs  and 
biologies;  chemistry,  manufacturing,  and  controls 
information;  industry  guidance,  5645-5646 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
California,  5495-5496 
Indiana 
Alfa  Laval  Distribution,  Inc.;  separator  and  decanter 
centrifuge  equipment/parts  warehousing/ 
distribution  facility,  5496 
Puerto  Rico 
Mani  Can  Corp.;  steel  can  processing  facilities,  5496 

Forest  Service 

PROPOSED  RULES 

National  Forest  System  land  and  resource  management 
planning,  5465 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
PROPOSED  RULES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Substance  Abuse  Prevention  and  Treatment  (SAPT)  block 
grant  program — 
Application  deadline,  5474-5476 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  5646-5647 
Grants  and  cooperative  agreements;  availability,  etc.: 

Community  Access  Program,  5647-5649 
Meetings: 

Migrant  Health  National  Advisory  Council;  correction, 
5649-5650 


Housing  and  Urtjan  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  5651-5653 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Qualified  retirement  plans;  remedial  amendment  period, 
5432-5433 

international  Trade  Administration 

NOTICES 

Antidumping: 
Axes  and  adzes  and  picks  and  mattocks  from — 

China,  5497-5499 
Cold-rolled  flat-rolled  carbon-quality  steel  products 
from — 

Brazil,  5536-5583 

Russian  Federation,  5500-5520 

South  Africa,  5529-5536 

Various  countries,  5520-5529 

Venezuela,  5499-5500 
Creatine  monohydrate  from — 

China,  5583-5584 
Fresh  and  chilled  Atlantic  salmon  from — 

Norway,  5584-5587 
Large  diameter  carbon  and  alloy  seamless  standard,  line, 
and  pressure  pipe  from — 

Mexico,  5587-5591 
Pasta  from — 

Italy  and  Turkey.  5591-5592 
Polyethylene  terephthalate  film  from — 

Korea,  5592-5594 
Small  diameter  carbon  and  alloy  seamless  standard,  line, 
and  pressure  pipe  from — 

Czech  Republic,  5599-5604 

Romania,  5594-5599 
Stainless  steel  butt-weld  pipe  and  tube  fittings  from — 

Various  countries,  5604-5607 
Welded  stainless  steel  pipes  from — 

Korea  and  Taiwan,  5607-5611 
Countervailing  duties: 
fron-metal  castings  from — 

India,  5611-5612 
Export  ti'ade  certificates  of  review,  5612-5613 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Bulk  acetylsalicylic  acid  (aspirin)  from — 

China,  5659-5660 
Internal  combustion  industrial  forklift  trucks  from — 
Japan,  §660-5661 

Justice  Department 

See  Drug  Enforcement  Administration 
See  National  Institute  of  Corrections 

Latior  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 
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NOTICES 

Agency  infor  aation 
Submissiot 
5690 


collection  activities: 
for  0MB  review;  conunent  request,  5689- 


Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

California,  B656-5657 
Environmenti  J  statements;  availability,  etc.: 

Naval  Air  J  tation  Fallon,  NV;  Fallon  Range  Training 
Compliix  requirements,  5657 
Motor  vehicl*  use  restrictions: 

Oregon,  561  i 7-5658 
Oil  and  gas  1(  ases: 

Wyoming,  I  i658 
Realty  action: ;  sales,  leases,  etc.: 

Arizona,  56  58 

Nevada,  56^-5659 

Merit  Systemp  Protection  Board 

RULES 

Practice  and  Procedure: 
Uniformed  Services  Employment  and  Reemployment 
Rights  jf\ct  and  Veterans  Employment  Opportunities 
Act;  implementation — 
Appeals,  |54 10-54 14 
Appeals;  cross-references,  5409 

Mine  Safety  and  Health  Administration 

NOTICES  j 

Safety  standard  petitions: 
CONSOL  of  Kentucky,  Inc.,  et  al.,  5700-5702 

National  Instlute  of  Corrections 

NOTICES 

Meetings: 
Advisory  Bbard.  5689 

National  Oceanic  and  Atmospheric  Administration 


Sea 


!ea 


RULES 

Fishery  cons^ation 
Alaska;  fisHeries 
Bering 
5442 
PROPOSED  RULES 
Fishery  conservation 
Northeasterp 
Atlantic 
NOTICES 
Agency  inforihation 

Proposed 
Meetings: 

Pacific  Fish  ery 
National  Wea  her 
Weather  Service 
Consoli 
5616 


idiit 


Navy  Departi^ent 

NOTICES 
Environment!  1 
Naval  Air  S 
Compl 


and  management: 
of  Exclusive  Economic  Zone — 
and  Aleutian  Islands  groundfish;  correction, 
5443 


and  management: 
United  States  fisheries — 
scallop,  5488-5489 


collection  activities: 
cdllection;  comment  request,  5613-5615 


y  Management  Council,  5615-5616 

Service:  modernization  and  restructuring: 
offices — 
ion,  automation,  and  closure  certification, 


statements;  availability,  etc.: 
Ration  Fallon,  NV;  Fallon  Range  Training 
requirements,  5657 


(X 

Nuclear  Regulatory  Commission 

NOTICES 


Applications, 


Commonwialth  Edison  Co.  et  al.,  5702-5703 


hearings,  determinations,  etc. 


IBS  Utilities  Inc.,  5703-5704 
Rio  Algom  Mining  Corp.,  5704-5705 
Wisconsin  Electric  Power  Co.,  5705-5706 
Wisconsin  Public  Service  Corp.  et  al.,  5706-5707 

Occupational  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  5707 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

International  entities;  certification  against  withholding 
funds  (Memorandmn  of  January  31,  2000),  5407 

Puerto  Rico,  range  facilities  on  Vieques,  community 
assistance  (Directive  of  January  31,  2000),  5731 

Puerto  Rico,  range  facilities  on  Vieques,  referendum 
{Directive  of  January  31,  2000),  5727-5730 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

NOTICES 

Meetings: 
Actuarial  Advisory  Committee,  5707 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Deregistration  applications — 

Sefton  Funds  Trust  et  al.,  5707-5709 
Exemption  applications — 
HT  Insight  Funds,  Inc.,  et  al.,  5709-5711 
Salomon  Smith  Barney  Inc.  et  al.,  5711-5713 
Meetings;  Sunshine  Act,  5714 

Self-regulatory  organizations;  proposed  rule  changes: 
Depository  Trust  Co.,  5714-5715 
National  Association  of  Securities  Dealers,  Inc.,  5715— 
5717 

State  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  5717 
Meetings: 

Private  International  Law  Advisory  Committee,  5717- 
5718 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimum  standards,  list,  5650-5651 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Union  Pacific  Railroad  Co.,  5724 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5724-5725 

Transportation  Department 

See  Federal  Aviation  Administration 
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VII 


See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  Surface  Transportation  Board 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 


Separate  Parts  In  This  Issue 

Part  II 

The  President,  5727-5731 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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CFR  PARTS 


AFFECTED  IN  THIS  ISSUE 


A  cumulative  lisl  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  se(  lion  at  the  end  of  this  issue. 
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Presidential  Documents 


5407 


Title  3— 

The  President 


Presidential  Determination  No.  2000-10  of  January  31,  2000 

Determination  Pursuant  to  Section  523  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs 
Appropriations  Act,  2000,  as  Contained  in  the  Consolidated 
Appropriations  Act  for  FY  2000  (Public  Law  106-113) 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  523  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  2000,  as  Contained  in  the  Consolidated 
Appropriations  Act  for  FY  2000  (Public  Law  106-113),  I  hereby  certify 
that  withholding  from  international  financial  institutions  and  other  inter- 
national organizations  and  programs  funds  appropriated  or  otherwise  made 
available  pursuant  to  that  Act  is  contrary  to  the  national  interest. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


OO^lAj^^LiUOA  <rtOAx^ 


(FR  Doc.  00-2684 
Filed  2-3-00;  8:45  am) 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  January  31.  2000. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

agency:  Merit  Systems  Protection 

Board. 

action:  Final  rule. 

SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is  amending 
its  rules  of  practice  and  procedure  in 
this  part  to  conform  certain  provisions 
to  the  new  part  1208  of  the  Board's 
regulations  that  is  being  issued 
simultaneously  with  this  amendment. 
The  new  part  1208  describes  the  Board's 
practices  and  procedures  with  respect  to 
appeals  filed  under  the  Uniformed 
Services  Employment  and 
Reemployment  Rights  Act  of  1994,  as 
amended,  and  the  Veterans  Employment 
Opportunities  Act  of  1998.  This  part  is 
being  amended  to  provide  appropriate 
cross-references  to  the  new  part  1208 
ancf  to  remove  provisions  that  have  been 
incorporated  into  the  new  part  1208. 
EFFECTIVE  DATE:  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board, 
(202) 653-7200. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  publishing  separately  a  new  part  1208 
of  its  rules  of  practice  and  procedure  to 
cover  appeals  filed  under  the  Uniformed 
Services  Employment  and 
Reemployment  Rights  Act  of  1994 
(USERRA)  (Public  Law  103-353),  as 
amended,  and  the  Veterans  Employment 
Opportunities  Act  of  1998  (VEOA) 
(Public  Law  105-339).  Because  certain 
provisions  regarding  USERRA  appeals 
have  been  included  previously  in  part 
1201  (interim  rule  at  62  FR  66813, 
December  22, 1997;  final  rule  at  64  FR 
54507,  October  7,  1999),  certain  changes 
are  necessary  to  conform  that  part  to  the 
new  part  1208.  Part  1201  is  being 
amended  to  provide  appropriate  cross- 


references  to  the  new  part  1208  and  to 
remove  provisions  that  have  been 
incorporated  into  the  new  part  1208. 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h). 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees.  Lawyers. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

1.  The  authority  citation  for  part  1201 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  1204  and  7701,  unless 
otherwise  noted. 

2.  Section  1201.3  is  amended  by 
adding  "and"  at  the  end  of  paragraph 
(a)(20),  by  removing  ";  and"  at  the  end 
of  paragraph  (a)(21)  and  adding  a  period 
in  its  place,  by  removing  paragraph 
(a){22)  in  its  entirety,  by  redesignating 
paragraph  (b)  as  paragraph  (b)(2),  and  by 
adding  a  new  paragraph  (b)(1)  to  read  as 
follows: 

§  1201 .3    Appellate  jurisdiction. 

(a)  *   *   * 

(b)(1)  Appeals  under  the  Uaiformed 
Services  Employment  and 
Reemployment  Rights  Act  and  the 
Veterans  Employment  Opportunities 
Act.  Appeals  filed  under  the  Uniformed 
Services  Employment  and 
Reemployment  Rights  Act  (Public  Law 
103-353),  as  amended,  and  the  Veterans 
Employment  Opportimities  Act  (Public 
Law  105-339)  are  governed  by  part  1208 
of  this  title.  The  provisions  of  subparts 
A,  B,  C,  and  F  of  part  1201  apply  to 
appeals  governed  by  part  1208  unless 
other  specific  provisions  are  made  in     » 
that  part.  The  provisions  of  subpart  H  of 
this  part  regarding  awards  of  attorney 
fees  apply  to  appeals  governed  by  part 
1208  of  this  title. 

(2)  *   *   * 
***** 

3.  Section  1201.22  is  eunended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  1 201 .22    Filing  an  appeal  and  responses  - 
to  appeals. 

Ig\       *  *  * 

(b)  Time  of  filing.  [1]*  *  * 

(2)  The  time  limit  prescribed  by 
paragraph  (b)(1)  for  filing  an  appeal 
does  not  apply  where  a  law  or 
regulation  establishes  a  different  time 
limit  or  where  there  is  no  applicable 
time  limit.  No  time  limit  applies  to 


appeals  under  the  Uniformed  Services 
Employment  and  Reemployment  Rights 
Act  (Public  Law  103-353),  as  amended; 
see  part  1208  of  this  title.  See  part  1208 
of  this  title  for  the  statutory  filing  time 
limits  applicable  to  appeals  under  the 
Veterans  Employment  Opportunities 
Act  (Public  Law  105-339).  See  part  1209 
of  this  title  for  the  statutory  filing  time 
limits  applicable  to  whistleblower 
appeals  and  stay  requests. 

§1201.31     [Amended] 

4.  Section  1201.31  is  amended  by 
removing  paragraph  (e)  in  its  entirety. 

§1201.121    [Amended] 

5.  Section  1201.121  is  amended  by 
revising  the  last  sentence  of  paragraph     • 
(c)  to  read  as  follows:  "Such  appeals  are 
governed  by  part  1208  of  this  title." 

6.  Section  1201.202  is  amended  by 
removing  "and"  at  the  end  of  paragraph . 
(a)(6),  by  removing  the  period  at  the  end 
of  paragraph  (a)(7)  and  adding  in  its 
place  ";  and",  by  adding  a  new 
paragraph  (a)(8),  and  by  revising 
paragraph  (d)(1)  to  read  as  follows: 

§1201.202    Authority  for  awards. 

(a)*   *   *  - 

(8)  Attorney  fees,  expert  witness  fees, 
and  other  litigation  expenses,  as 
authorized  by  the  Veterans  Employment 
Opportunities  Act;  5  U.S.C.  3330c{b). 

***** 

(d)(1)  A  proceeding  on  the  merits  is  a 
proceeding  to  decide  an  appeal  of  an 
agency  action  under  5  U.S.C.  1221  or 
7701,  an  appeal  under  38  U.S.C.  4324, 
an  appeal  under  5  U.S.C.  3330a,  a 
request  to  review  an  arbitration  decision 
under  5  U.S.C.  7121(d),  a  Special 
Counsel  complaint  under  5  U.S.C.  1214 
or  1215,  or  an  agency  action  against  an 
administrative  law  judge  under  5  U.S.C. 
7521. 
***** 

Dated:  lanuary  28.  2000. 
Robert  E.  Taylor, 

Clerk  of  the  Board. 

(FR  Doc.  00-2.138  Filed  2-3-00:  8:45  am) 
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MERIT  SYSTf  MS  PROTECTION 
BOARD 

5  CFR  Part  1^8 

Practices  and  Procedures  for  Appeals 
Under  the  Uniformed  Services 
Employment  and  Reemployment 
Rights  Act  and  the  Veterans 
Employment  Opportunities  Act 

AGENCY:  Meri^  Systems  Protection 

Board. 

ACTION:  Interii  q  rule;  request  for 

comments. 


summary:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is 
publishing  a  r  ew  part  1208  of  its 
regulations  to  describe  its  practices  and 
procedures  w:  th  respect  to  appeals  filed 
under  the  Uni  'ormed  Services 
Employment  cjid  Reemployment  Rights 
Act  of  1994,  a  i  amended,  and  the 
Veterans  Emp  ojmient  Opportunities 
Act  of  1998.  T  tie  Uniformed  Services 
Employment  ind  Reemployment  Rights 
Act  permits  a  jerson  covered  by  that 
law  to  appeal  o  the  Board  if  a  Federal 
agency  emplo  ^er  or  the  Office  of 
Personnel  Mai  lagement  fails  or  refuses 
to  provide  an  jmployment  or 
reemploymen  right  or  benefit  to  which 
the  person  is  ( ntitled  after  service  in  a 
uniformed  seri/ice.  The  Veterans 
Employment  ( )pportunities  Act  permits 
a  person  entiti  ed  to  veterans'  preference 
to  appeal  to  th  e  Board  if  a  Federal 
agency  violates  the  person's  rights 
under  any  statute  or  regulation  relating 
to  veterans'  pi  eference.  While  both  of 
these  laws  are  intended  to  provide 
protections  foi  veterans,  and  while  there 
are  similaritie ;  in  the  procedures  and 
remedies  imdi  r  each  of  the  laws,  there 
are  significant  differences  as  well.  The 
purpose  of  thi  i  new  part  is  to  provide 
guidance  to  pj  rties  and  their 
representative  s  on  how  to  proceed  in 
cases  filed  unaer  these  laws. 

The  Board  ii ;  simultaneously 
publishing  an  amendment  to  its  rules  at 
5  CFR  part  12(  H  to  conform  certain 
provisions  in  i  hat  part  to  the  new  part 
1208. 

DATES:  Effectii  e  February  4,  2000. 
Submit  writtei  i  comments  on  or  before 
April  4,  2000. 

ADDRESSES:  Se  nd  comments  to  Robert  E. 
Taylor,  Clerk  <if  the  Board,  Merit 
Systems  Prote;tion  Board,  1120 
Vermont  Aver  ue,  NW,  Washington,  DC 
20419.  Commi  (nts  may  be  sent  via  e- 
mail  to  mspb^mspb.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Tayl  )r,  Cleric  of  the  Board, 
(202)653-720). 

SUPPLEMENTARY  INFORMATION:  The 
Uniformed  Sei  vices  Employment  and 


Reemployment  Rights  Act  of  1994 
(USERRA),  Public  Law  103-353,  as 
amended,  and  the  Veterans  Employment 
Opportunities  Act  of  1998  (VEOA). 
Public  Law  105-339,  extend  the 
jurisdiction  of  the  Merit  Systems 
Protection  Board  to  include  complaints 
filed  by  covered  persons,  principally 
veterans,  under  each  of  these  laws. 

The  Board  has  previously  issued 
regulations  to  implement  provisions  of 
USERRA  in  an  amendment  to  its  rules 
at  5  CFR  part  1201  (interim  rule  at  62 
FR  66813,  December  22, 1997;  final  rule 
at  64  FR  54507.  October  7,  1999). 
Various  provisions  of  VEOA  require  or 
permit  the  Board  to  issue  regulations  to 
implement  particular  procedural 
requirements  of  that  law  (5  U.S.C. 
3330a(d)(l),  5  U.S.C.  3330a(d)(2)(B),  and 
5  U.S.C.  3330b(c)). 

The  Board  believes  that  persons  who 
file  appeals  under  USERRA  or  VEOA, 
their  representatives,  and  the  agency 
parties  to  such  appeals  will  best  be 
served  by  combining  the  regulations 
that  apply  only  to  USERRA  and  VEOA 
appeals  in  a  single  place  in  the  Board's 
rules.  Therefore,  the  Board  is  issuing  a 
new  5  CFR  part  1208,  titled  "Practices 
and  Procedures  for  Appeals  imder  the 
Uniformed  Services  Employment  and 
Reemployment  Rights  Act  and  the 
Veterans  Employment  Opportunities 
Act."  The  Board  is  publishing 
simultaneouly  a  rule  making 
conforming  cmiendments  to  part  1201. 

To  the  extent  consistent  with  the 
statutory  requirements  of  USERRA  and 
VEOA,  the  Board  is  processing  appeals 
under  these  laws  in  the  same  maimer  as 
it  processes  other  appeals  under  the 
Board's  appellate  jurisdiction 
regulations,  subparts  B  and  C  of  5  CFR 
part  1201.  Therefore,  the  new  part  1208 
contains  only  provisions  that  are  unique 
to  USERRA  and  VEOA,  and  parties 
should  refer  to  the  appellate  jurisdiction 
procedures  of  part  1201  for  other 
applicable  requirements. 

"The  Board's  approach  in  the  new  part 
1208,  generally,  is  to  include  only 
provisions  that  restate  or  implement 
specific  statutory  requirements  of 
USERRA  and  VEOA.  For  both  USERRA 
and  VEOA  appeals,  the  new  part  1208 
includes  additional  requirements  for  the 
content  of  an  appeal  to  ensure  that 
information  the  Board  needs  to 
determine  whether  it  has  jm-isdiction 
over  an  appeal  under  USERRA  or  VEOA 
is  provided  when  the  appeal  is  filed. 

USERRA  and  VEOA  are  similar  in 
that  both  provide  new  redress 
mechanisms  for  the  protection  of  certain 
veterans'  rights.  They  are  also  similar  in 
that  an  appeal  under  each  law  may  be 
filed  with  the  Board  after  an  appellant 
has  first  asked  the  Department  of  Labor 


to  try  to  resolve  the  matter.  (In  the 
department  of  Labor,  both  USERRA  and 
VEOA  complaints  are  processed  by  the 
Veterans  Employment  and  Training 
Service.)  Despite  these  similarities, 
there  are  significant  differences  between 
USERRA  and  VEOA,  as  summarized 
below. 

Violations  Covered 

USERRA:  The  provisions  of  USERRA 
(codified  at  chapter  43  of  title  38, 
United  States  Code)  covering  Federal 
employees  apply  to  claims  that  a 
Federal  agency  employer  or  the  Office  of 
Personnel  Management  has  failed  or 
refused  to  provide  an  employment  or 
reemployment  right  or  benefit  to  which 
a  person  is  entitled  after  service  in  a 
uniformed  service  (other  than  claims 
relating  to  benefits  under  the  Thrift 
Savings  Plan  for  Federal  employees). 
USERRA  also  applies  to  claims  of 
discrimination  based  on  uniformed 
service  in  connection  with  initial 
employment,  reemployment,  retention 
in  employment,  promotion,  or  any 
benefit  of  employment  (38  U.S.C. 
4311(a))  and  claims  of  reprisal  (38 
U.S.C.  4311(b)). 

VEOA:  The  redress  mechanism 
established  by  VEOA  (section  3  of  the 
Act,  codified  at  5  U.S.C.  3330a  through 
3330c)  applies  to  claims  that  a  Federal 
agency  has  violated  a  preference 
eligibie's  rights  under  any  statute  or 
regulation  relating  to  veterans' 
preference. 

Persons  Covered 

t/S£/?/L4;  The  reemployment 
provisions  of  USERRA  apply  to  persons 
who  have  left  their  employment  for 
service  in  a  uniformed  service,  provided 
they  satisfy  the  Act's  requirements 
relating  to  such  matters  as  advance 
notice  to  the  employer,  cumulative 
length  of  absence,  character  of  service, 
and  the  time  limits  for  reporting  back  to 
work. 

The  USERRA  anti-discrimination 
provision  is  broader;  it  applies  to 
anyone  who  has  served,  applied  to 
serve,  or  has  an  obligation  to  serve  in  a 
uniformed  service.  (It  applies  only  to 
such  a  person;  there  is  no  derived  right 
for  a  parent  or  spouse  to  claim 
discrimination  based  on  a  person's 
uniformed  service;  see  Lourens  v. 
MSPB,  Fed.  Cir.  No.  99-3153,  October 
13, 1999.)  The  prohibition  against 
reprisal  in  USERRA  applies  to  anyone 
who  exercises  a  right  under  the  Act, 
assists  someone  else  to  exercise  such  a 
right,  or  testifies  in  a  proceeding  under 
the  Act,  regardless  of  whether  the 
person  alleging  reprisal  has  served  in  a 
imiformed  service. 
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VEOA:  The  VEOA  redress  mechanism 
applies  to  preference  eligibles.  The 
requirements  a  veteran  (and,  in  certain 
instances,  a  mother  or  spouse  of  a 
veteran)  must  satisfy  for  preference 
eligible  status  are  set  fordi  at  5  U.S.C. 
2108. 

Choice  of  Procedure  and  Exhaustion 
Requirements 

USERRA:  USERRA  permits  a  covered 
person  to  initiate  a  proceeding  imder 
the  Act  either  by  filing  with  the 
Secretary  of  Labor  or  by  filing  directly 
with  the  Board.  The  Board  has  ruled 
that  a  person  who  files  a  formal 
complaint  with  the  Secretary  of  Labor 
must  exhaust  the  procedures  of  the 
Department  of  Labor  before  an  appeal 
may  be  filed  with  the  Board.  Petersen  v. 
Department  of  the  Interior,  71  M.S.P.R. 
227  (1996).  If  the  person  simply  seeks 
assistance  from  the  Department  of 
Labor,  however,  and  does  not  file  a 
formal  complaint,  the  exhausdon 
requirement  does  not  apply. 

VEOA:  VEOA  requires  a  preference 
eligible  who  alleges  a  violation  of 
veterans'  preference  to  file  first  with  the 
Secretary  of  Labor.  The  Board  has  no 
•jurisdiction  over  a  VEOA  appeal  until 
the  Department  of  Labor  procedures 
have  been  exhausted. 

Filing  Time  Limits 

USERRA:  USERRA  contains  no 
statutory  time  limit  for  filing  a 
complaint  either  with  the  Secretary  of 
Labor  or  with  the  Board.  The  Board  has 
determined  that  it  would  be 
inconsistent  with  the  Congressional 
intent  in  enacting  USERRA  and  its 
predecessor  laws  for  the  Board  to 
establish  a  filing  time  limit  by 
regulation.  Therefore,  there  is  no  time 
limit  for  filing  a  USERRA  appeal. 

VEOA:  VEOA  establishes  statutory 
filing  time  limits  for  each  stage  of  the 
redress  procedure.  Unless  the  Secretary 
of  Labor  has  notified  the  appellant  that 
the  Department  of  Labor  has  been 
unable  to  resolve  the  appellant's  VEOA 
complaint,  a  VEOA  appeal  may  not  be 
filed  with  the  Board  before  the  61st  day 
after  the  complaint  was  filed  with  the 
Secretary.  If  the  Secretary  notifies  the 
appellant  that  the  Department  of  Labor 
has  been  luiable  to  resolve  the 
complaint,  any  VEOA  appeal  to  the 
Board  must  be  filed  within  15  days  of 
the  date  of  receipt  of  the  Secretary's 
notice.  VEOA  does  not  provide  for 
waiver  of  any  of  its  statutory  filing  time 
limits  for  good  cause. 

Representation 

USERRA:  USERRA  authorizes  the 
Special  Counsel  to  represent  a  person  in 
a  USERRA  appeal  before  the  Board. 


Such  representation  is  available  only 
where  the  person  has  filed  a  USERRA 
complaint  with  the  Secretary  of  Labor, 
the  Secretary  has  notified  the  person 
that  the  Department  of  Labor  cannot 
resolve  the  complaint,  and  the  person 
asks  the  Secretary  to  refer  the  complaint 
to  the  Special  Counsel.  There  is  no 
provision  for  representation  by  the 
Special  Counsel  where  a  person  files  a 
USERRA  appeal  directly  with  the  Board. 
Regardless  of  whether  a  USERRA 
appellant  files  with  the  Board  direcUy, 
after  exhausting  the  procedures  of  the 
Department  of  Labor,  or  after  the  Specied 
Counsel  has  declined  to  represent  the 
appellant,  he  may  choose  a 
representative  in  accordance  with  the 
Board's  regulations  at  5  CFR  1201.31. 

VEOA:  VEOA  contains  no  provisions 
regarding  representation  of  a  VEOA 
appellant.  The  appellant  may  choose  a 
representative  in  accordance  with  the 
Board's  regulations  at  5  CFR  1201.31. 

Termination  of  Proceeding 

USERRA:  There  is  no  provision  in 
USERRA  for  a  person  who  has  filed  a 
USERRA  appeal  with  the  Board  to 
terminate  the  Board  proceeding  before  it 
has  concluded  with  the  issuance  of  a 
decision. 

VEOA:  VEOA  permits  a  person  who 
has  filed  a  VEOA  appeal  to  elect  to 
terminate  the  Board  proceeding  and  file 
a  civil  action  in  district  court  if  the 
Board  has  not  issued  a  judicially 
reviewable  decision  within  120  days 
after  the  appeal  was  filed.  The  Board 
proceeding  must  terminate  immediately 
upon  the  Board's  receipt  of  the 
appellant's  election. 

Remedies 

USERRA  and  VEOA:  Both  laws 
provide  that  if  the  Board  determines 
that  the  agency  has  committed  a 
violation,  the  Board  must  order  the 
agency  to  comply  with  the  provision(s) 
violated  and  award  compensation  for 
any  loss  of  wages  or  benefits  suffered  by 
the  appellant  because  of  the  violation. 

USERRA:  USERRA  provides  that  any 
compensation  received  by  the  appellant 
pursuant  to  the  Board's  order  shall  be  in 
addition  to  any  other  right  or  benefit 
provided  for  by  chapter  43  of  title  38, 
United  States  Code,  and  shall  not 
diminish  any  such  right  or  benefit. 
USERRA  also  permits  the  Board,  when 
it  orders  an  agency  to  comply,  to  award 
reasonable  attorney  fees,  expert  witness 
fees,  and  other  litigation  expenses. 

VEOA:  VEOA  provides  that  where  the 
Board  finds  that  the  agency's  violation 
was  willful,  it  must  award  an  amount 
equal  to  backpay  as  liquidated  damages. 
VEOA  also  requires  the  Board,  when  it 
orders  an  agency  to  comply,  to  award 


reasonable  attorney  fees,  expert  witness 
fees,  and  other  litigation  expenses. 

Judicial  Review 

USERRA:  USERRA  explicitly 
provides  that  a  final  Board  decision  on 
a  USERRA  appeal  is  subject  to  judicial 
review  in  accordance  with  5  U.S.C. 
7703,  which  provides  for  judicial  review 
by  the  United  States  Court  of  Appeals 
for  the  Federal  Circuit. 

VEOA:  VEOA  does  not  include  a 
judicial  review  provision  comparable  to 
that  in  USERRA.  It  does,  however, 
implicitly  acknowledge  that  a  final 
Board  decision  on  a  VEOA  appeal  is 
subject  to  judicial  review  by  referring  to 
the  Board's  issuance  of  a  "judicially 
reviewable  decision."  In  the  absence  of 
an  explicit  judicial  review  provision, 
the  Board  relies  on  precedent  construing 
the  applicabiUty  of  5  U.S.C.  7703  to 
final  Board  decisions  in  cases  other  than 
those  decided  under  chapter  77  of  title 
5,  United  States  Code  (See,  e.g.,  Frazier, 
et  al.  V.  MSPB,  672  F.2d  150,  160  (D.C. 
Cir.  1982)).  Therefore,  the  Boards 
decisions  on  VEOA  appeals  will  provide 
notice  that  judicial  review  is  available 
in  the  United  States  Court  of  Appeals 
for  the  Federal  Circuit. 

Appeals  Under  Another  Law,  Rule,  or 
Regulation. 

USERRA:  Nothing  in  USERRA 
prevents  an  appellant  who  may  appeal 
an  agency  action  to  the  Board  under  any 
other  law,  rule,  or  regulation  from 
raising  a  claim  of  a  USERRA  violation 
in  that  appeal.  The  Board  has  ruled  that 
it  will  treat  such  a  claim  as  an 
affirmative  defense  that  the  agency 
action  was  not  in  accordance  with  law. 
See  Morgan  v.  United  States  Postal 
Service,  82  M.S.P.R.  1  (1999). 

VEOA:  VEOA  provides  that  a 
preference  eligible  who  may  appeal 
directly  to  the  Boeu'd  from  an  agency 
action  that  is  appealable  under  any 
other  law,  rule,  or  regulation,  may  do  so 
in  lieu  of  administrative  redress  under 
VEOA  (emphasis  added)  (5  U.S.C. 
3330a(e)(l)).  Such  an  appellant, 
however,  may  not  pursue  redress  for  an 
alleged  violation  of  veterans'  preference 
under  VEOA  at  the  same  time  he 
pursues  redress  for  the  violation  under 
any  other  law,  rule,  or  regulation  (5 
U.S.C.  3330a(e)(2)).  An  appellant  who 
elects  to  appeal  to  the  Board  under 
another  law,  rule,  or  regulation  must 
comply  with  the  provisions  of  subparts 
B  and  C  of  5  CFR  part  1201.  including 
the  time  of  filing  requirement  of  5  CFR 
§  1201.22(b)(1). 

The  Board  is  publishing  this  rule  as 
an  interim  rule  pursuant  to  5  U.S.C. 
1204(h),  5  U.S.C.  3330a.  5  U.S.C.  3330b. 
and  38  U.S.C.  4331. 
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List  of  Subiecl  s  in  5  CFR  Part  1208 

Administral  ive  practice  and 
procedure,  Gcvemment  employees. 
Veterans. 

Accordingly,  the  Board  amends  5  CFR 
chapter  n,  sub  chapter  A,  by  adding  part 
1208  reading  (IS  follows: 

PART  1208— PRACTICES  AND 
PROCEDURES  FOR  APPEALS  UNDER 
THE  UNIFORMED  SERVICES 
EMPLOYMENT  AND  REEMPLOYMENT 
RIGHTS  ACT  AND  THE  VETERANS 
EMPLOYMENT  OPPORTUNITIES  ACT 

Subpart  A — Jurisdiction  and  Dafinitions 

Sec. 

1208.1  Scope. 

1208.2  Jurisdii  tion. 

1208.3  Applicitionof  SCFRpart  1201. 

1208.4  Deflnit  ons. 


:  B— US  :RRA 


Subpart  I 

1208.11  Choic 
USERRA; 

1208.12  Time 
1208.13 

hearing. 

1208.14  Repre  lentation  by  Special  Counsel. 

1208.15  Remejli 
1208.16 

regulation. 


I  Appeals 

'.  of  procedure  under 
:  eihaustion  requirement. 
I  )f  filing. 
Conteht  of  appeal;  request  for 


les. 
Appei  Is  under  another  law,  rule,  or 


t  C— VE(  >A 


Subpart 

1208.21  VEOi«i 

1208.22  Time 
1208.23 

hearing. 

1208.24  Electi 
proceeding. 

1208.25  Reme( 

1208.26  Appei  I 
regulation 


Appeals 

exhaustion  requirement. 
>f  Tiling. 
Content  of  appeal;  request  for 

I  in  to  terminate  MSPB 

ies. 


Authority:  5 

38  U.S.C.  4331 


s  under  another  law,  rule,  or 
U.S.C.  1204(h),  3330a,  3330b; 


Subpart  A — Ji^rlsdiction  and 
Definitions 


§1208.1    Scop<i. 


Pu)l 


This  part  governs 
the  Board  und  jr 
U.S.C.  4324,  3! 
Uniformed  Sei  vices 
Reemploymen : 
(USERRA), 
amended,  or 
U.S.C.  3330a, 
Employment 
(VEOA),  Publi 
respect  to  USEjUlA 
applies  to  any 
Board  on  or 
without  regarc 
violation  occufred 
October  13,  1 
appeals,  this 
filed  with  the 
a  violation  ocdiirred 
31. 1998 


appeals  filed  with 
the  provisions  of  38 
enacted  by  the 

Employment  and 
Rights  Act  of  1994 
ic  Law  103-353,  as 
uhder  the  provisions  of  5 

enacted  by  the  Veterans 
(Opportunities  Act  of  1998 
Law  105-339.  With 
appeals,  this  part 
appeal  filed  with  the 
October  13,  1994, 
as  to  whether  the  alleged 
before,  on,  or  after 
.  With  respect  to  VEOA 
applies  to  any  appeal 
Joard  which  alleges  that 
on  or  after  October 


11 : 


af  er 


9J4. 
pirt  ■> 


§1208^2    Jurisdiction. 

(a)  USERRA.  Under  38  U.S.C.  4324,  a 
person  entitled  to  the  rights  and  benefits 
provided  by  chapter  43  of  title  38, 
United  States  Code,  may  file  an  appeal 
with  the  Board  alleging  that  a  Federal 
agency  employer  or  the  Office  of 
Personnel  Management  has  failed  or 
refused,  or  is  about  to  fail  or  refuse,  to 
comply  with  a  provision  of  that  chapter 
(other  than  a  provision  relating  to 
benefits  under  the  Thrift  Savings  Plan 
for  Federal  employees),  hi  general,  the 
provisions  of  chapter  43  of  title  38  that 
apply  to  Federal  employees  guarantee 
various  reemployment  rights  following  a 
period  of  service  in  a  uniformed  service, 
provided  the  employee  satisfies  the 
requirements  for  coverage  under  that 
chapter.  In  addition,  chapter  43  of  title 
38  prohibits  discrimination  based  on  a 
person's  service — or  application  or 
obligation  for  service — in  a  uniformed 
service  (38  U.S.C.  4311).  This 
prohibition  applies  with  respect  to 
initial  employment,  reemployment, 
retention  in  employment,  promotion,  or 
any  benefit  of  employment. 

(b)  VEOA.  Under  5  U.S.C.  3330a,  a 
preference  eligible  who  alleges  that  a 
Federal  agency  has  violated  his  rights 
under  any  statute  or  regulation  relating 
to  veterans'  preference  may  file  an 
appeal  with  the  Board,  provided  that  he 
has  satisfied  the  statutory  requirements 
for  first  filing  a  complaint  with  the 
Secretary  of  Labor  and  allowing  the 
Secretary  at  least  60  days  to  attempt  to 
resolve  the  complaint. 

§  1 208.3    Application  of  5  CFR  part  1 201 . 

Except  as  expressly  provided  in  this 
part,  the  Board  will  apply  subparts  A 
(Jurisdiction  and  Definitions),  B 
(Procedures  for  Appellate  Cases),  C 
(Petitions  for  Review  of  Initial 
Decisions),  and  F  (Enforcement  of  Final 
Decisions  and  Orders)  of  5  CFR  part 
1201  to  appeals  governed  by  this  part. 
The  Board  will  apply  the  provisions  of 
subpart  H  (Attorney  Fees,  and  Litigation 
Expenses,  Where  Applicable), 
Consequential  Damages,  and 
Compensatory  Damages)  of  5  CFR  part 
1201  regarding  awards  of  attorney  fees 
to  appeals  governed  by  this  part. 

§1208.4    Definitions. 

(a)  Appeal.  "Appeal"  means  a  request 
for  review  of  an  agency  action  (the  same 
meaning  as  in  5  CFR  §  1201.4(11)  and 
includes  a  "complaint"  or  "action"  as 
those  terms  are  used  in  USERRA  (38 
U.S.C.  4324)  and  a  "complaint"  or 
"appeal"  as  those  terms  are  used  in 
VEOA  (5  U.S.C.  3330a). 

(b)  Preference  eligible.  "Preference 
eligible"  is  defined  in  5  U.S.C.  2108. 


(c)  USERRA  appeal.  "USERRA 
appeal"  means  an  appeal  filed  under  38 
U.S.C.  4324,  as  enacted  by  the 
Uniformed  Services  Employment  and 
Reemployment  Rights  Act  of  1994 
(Public  Law  103-353),  as  amended.  The 
term  includes  an  appeal  that  alleges  a 
violation  of  a  predecessor  statutory 
provision  of  chapter  43  of  title  38, 
United  States  Code. 

(d)  VEOA  appeal.  "VEOA  appeal" 
means  an  appeal  filed  under  5  U.S.C. 
3330a,  as  enacted  by  the  Veterans 
Employment  Opportunities  Act  of  1998 
(Public  Law  105-339). 

Subpart  B — USERRA  Appeals 

§1208.11    Choice  of  procedure  under 
USERRA;  exhaustion  requirement. 

(a)  Choice  of  procedure.  An  appellant 
may  file  a  USERRA  appeal  directly  with 
the  Board  under  this  subpart  or  may  file 
a  complaint  with  the  Secretary  of  Labor 
under  38  U.S.C.  4322. 

(b)  Exhaustion  requirement.  If  an 
appellant  files  a  complaint  with  the 
Secretary  of  Labor  under  38  U.S.C.  4322, 
the  appellant  may  not  file  a  USERRA 
appeal  with  the  Board  until  the 
Secretary  notifies  the  appellant  in 
accordance  with  38  U.S.C.  4322(e)  that 
the  Secretary  has  been  unable  to  resolve 
the  complaint.  An  appellant  who  seeks 
assistance  from  the  Secretary  of  Labor 
under  38  U.S.C.  4321  but  does  not  file 

a  complaint  with  the  Secretary  under  38 
U.S.C.  4322  is  not  subject  to  the 
exhaustion  requirement  of  this 
paragraph. 

(c)  Appeals  after  exhaustion  of 
Department  of  Labor  procedure.  When 
an  appellant  receives  notice  fi'om  the 
Secretary  of  Labor  in  accordance  with 
38  U.S.C.  4322(e)  that  the  Secretary  has 
been  unable  to  resolve  the  complaint, 
the  appellant  may  file  a  USERRA  appeal 
directly  with  the  Board  or  may  ask  the 
Secretary  to  refer  the  complaint  to  the 
Special  Counsel.  If  the  Special  Counsel 
agrees  to  represent  the  appellant,  the 
Special  Counsel  may  file  a  USERRA 
appeal  directly  with  the  Board.  If  the 
Special  Counsel  does  not  agree  to 
represent  the  appellant,  the  appellant 
may  file  a  USERRA  appeal  directly  with 
the  Board. 

§1208.12    Time  of  filing. 

Under  chapter  43  of  title  38,  United 
States  Code,  there  is  no  time  limit  for 
filing  a  USERRA  appeal  with  the  Board. 
However,  the  Board  encourages 
appellants  to  file  a  OSERRA  appeal  as 
soon  as  possible  after  the  date  of  the 
alleged  violation  or,  if  a  complaint  is 
filed  with  the  Secretary  of  Labor,  as 
soon  as  possible  after  receiving  notice 
from  the  Secretary  in  accordance  with 


Federal  Register /Vol.  65,  No.  24 /Friday,  February  4,  2000 /Rules  and  Regulations 


5413 


38  U.S.C.  4322(e)  that  the  Secretary  has 
been  unable  to  resolve  the  complaint, 
or,  if  the  Secretary  has  referred  the 
complaint  to  the  Special  Counsel  and 
the  Special  Counsel  does  not  agree  to 
represent  the  appellant,  as  soon  as 
possible  after  receiving  the  Special 
Counsel's  notice. 

§  1208.13    Content  of  appeal;  request  for 
hearing. 

(a)  Content.  A  USERRA  appeal  may  be 
in  any  format,  including  letter  form,  but 
must  contain  the  following: 

(1)  The  nine  (9)  items  or  types  of 
information  required  in  5  CFR 
1201.24(a)(1)  through  (a)(9); 

(2)  Evidence  or  argument  that  the 
appellant  has  performed  service  in  a 
uniformed  service,  including  the  dates 
of  such  service  (or,  where  applicable, 
has  applied  for  or  has  an  obligation  to 
perform  such  service),  and  that  the 
appellant  otherwise  satisfies  the 
requirements  for  coverage  under  chapter 
43  of  title  38,  United  States  Code; 

(3)  A  statement  identifying  the 
provision  of  chapter  43  of  title  38, 
United  States  Code,  that  was  allegedly 
violated  and  an  explanation  of  how  the 
provision  was  violated; 

(4)  If  the  appellant  filed  a  complaint 
with  the  Secretary  of  Labor  under  38 
U.S.C.  4322(a),  evidence  of  notice  under 
38  U.S.C.  4322(e)  that  the  Secretary  has 
been  unable  to  resolve  the  complaint  (a 
copy  of  the  Secretary's  notice  satisfies 
this  requirement);  and 

(5)  If  the  appellant's  complaint  was 
referred  to  the  Special  Counsel  and  the 
appellant  has  received  notice  that  the 
Special  Counsel  will  not  represent  the 
appellant  before  the  Board,  evidence  of 
the  Special  Counsel's  notice  (a  copy  of 
the  Special  Counsel's  notice  satisfies 
this  requirement). 

(b)  Request  for  hearing.  An  appellant 
must  submit  any  request  for  a  hearing 
with  the  USERRA  appeal,  or  within  any 
other  time  period  the  judge  sets.  A 
hearing  may  be  provided  to  the 
appellant  once  the  Board's  jurisdiction 
over  the  appeal  is  established.  The  judge 
may  also  order  a  hearing  if  necessary  to 
resolve  issues  of  jurisdiction.  The 
appellant  has  the  burden  of  proof  with 
respect  to  issues  of  jurisdiction  (5  CFR 
1201.56(a)(2)(i)). 


§1208.14 
Counsel. 


Representation  by  Special 


The  Special  Counsel  may  represent  an 
appellant  in  a  USERRA  appeal  before 
the  Board.  A  copy  of  any  written  request 
by  the  appellant  to  the  Secretary  of 
Labor  that  the  appellant's  complaint 
UiiJer  38  U.S.C.  4322(a)  be  referred  to 
the  Special  Counsel  for  litigation  before 
the  Board  will  be  accepted  as  the 


written  designation  of  representative 
required  by  5  CFR  1201.31(a). 

§  1 208.1 5    Remedies. 

(a)  Order  for  compliance.  If  the  Board 
determines  that  a  Federal  agency 
employer  or  the  Office  of  Personnel 

Management  has  not  complied  with  a 
provision  or  provisions  of  chapter  43  of 
title  38,  United  States  Code  (other  than 
a  provision  relating  to  benefits  under 
the  Thrift  Savings  Plan  for  Federal 
employees),  the  decision  of  the  Board 
(either  an  initial  decision  of  a  judge 
under  5  CFR  1201.111  or  a  final  Board 
decision  under  5  CFR  1201.117)  will 
order  the  Federal  agency  employer  or 
the  Office  of  Personnel  Management,  as 
applicable,  to  comply  with  such 
provision(s)  and  to  compensate  the 
appellant  for  any  loss  of  wages  or 
benefits  suffered  by  the  appellant 
because  of  such  lack  of  compliance. 
Under  38  U.S.C.  4324(c)(3),  any 
compensation  received  by  the  appellant 
pursuant  to  the  Board's  order  shall  be  in 
addition  to  any  other  right  or  benefit 
provided  for  by  chapter  43  of  title  38, 
United  States  Code,  and  shall  not 
diminish  any  such  right  or  benefit. 

(b)  Attorney  fees  and  expenses.  If  the 
Board  issues  a  decision  ordering 
compliance  under  paragraph  (a)  of  this 
section,  the  Board  has  discretion  to 
order  payment  of  reasonable  attorney 
fees,  expert  witness  fees,  and  other 
litigation  expenses  under  38  U.S.C. 
4324(c)(4).  "The  provisions  of  subpart  H 
of  part  1201  shall  govern  any 
proceeding  for  attorney  fees  and 
expenses. 

§  1208.16    Appeals  under  another  law,  rule, 
or  regulation. 

Nothing  in  USERRA  prevents  an 
appellant  who  may  appeal  an  agency 
action  to  the  Board  under  any  other  law, 
rule,  or  regulation  from  raising  a  claim 
of  a  USERRA  violation  in  that  appeal. 
The  Board  will  treat  such  a  claim  as  an 
affirmative  defense  that  the  agency 
action  was  not  in  accordance  with  law 
(5  CFR  1201.56(b)(3)). 

Subpart  C — VEOA  Appeals 

§  1 208.21     VEOA  exhaustion  requirement. 

Before  an  appellant  may  file  a  VEOA 
appeal  with  the  Board,  the  appellant 
must  first  file  a  complaint  under  5 
U.S.C.  3330a(a)  with  the  Secretary  of 
Labor  within  60  days  after  the  date  of 
the  alleged  violation  and  allow  the 
Secretary  at  least  60  days  from  the  date 
the  complaint  is  filed  to  attempt  to 
resolve  the  complaint. 

§1208.22    Time  of  filing. 

(a)  Unfess  the  Secretary  of  Labor  has 
notified  the  appellant  that  the  Secretary 


has  been  unable  to  resolve  the 
appellant's  VEOA  complaint,  a  VEOA 
appeal  may  not  be  filed  with  the  Board 
before  the  61st  day  after  the  date  on 
which  the  appellant  filed  the  complaint 
under  5  U.S.C.  3330a(a)  with  the 
Secretary. 

(b)  If  the  Secretary  of  Labor  notifies 
the  appellant  that  the  Secretary  has  been 
unable  to  resolve  the  appellant's  VEOA 
complaint  and  the  appellant  elects  to 
appeal  to  the  Board  under  5  U.S.C. 
3330a(d),  the  appellant  must  file  the 
VEOA  appeal  with  the  Board  within  15 
days  after  the  date  of  receipt  of  the 
Secretary's  notice.  A  copy  of  the 
Secretary's  notice  must  be  submitted 
with  the  appeal. 

§  1 208.23    Content  of  appeal;  request  for 
hearing. 

(a)  Content.  A  VEOA  appeal  may  be 
in  any  format,  including  letter  form,  but 
must  contain  the  following: 

(1)  The  nine  (9)  items  or  types  of 
information  required  in  5  CFR 
1201.24(a)(1)  through  (a)(9); 

(2)  Evidence  or  argument  that  the 
appellant  is  a  preference  eligible; 

(3)  A  statement  identifying  the  statute 
or  regulation  relating  to  veterans' 
preference  that  was  allegedly  violated, 
an  explanation  of  how  the  provision   . 
was  violated,  and  the  date  of  the 
violation; 

(4)  Evidence  that  a  complaint  under  5 
U.S.C.  3330a(a)  was  filed  with  the 
Secretary  of  Labor,  including  the  date 
the  complaint  was  filed;  and 

(5)(i)  Evidence  that  the  Secretary  has 
notified  the  appellant  in  accordance 
with  5  U.S.C.  3330a(c)(2)  that  the 
Secretary  has  been  unable  to  resolve  the 
complaint  (a  copy  of  the  Secretary's 
notice  satisfies  this  requirement);  or 

(ii)  Evidence  that  the  appellant  has 
provided  written  notice  to  the  Secretary 
of  the  appellant's  intent  to  appeal  to  the 
Board,  as  required  by  5  U.S.C. 
3330a(d)(2)  (a  copy  of  the  appellant's 
written  notice  to  the  Secretary  satisfies 
this  requirement). 

(b)  Request  for  hearing.  An  appellant 
must  submit  any  request  for  a  hearing 
with  the  VEOA  appeal,  or  within  any 
other  time  period  the  judge  sets.  A 
hearing  may  be  provided  to  the 
appellant  once  the  Board's  jurisdiction 
over  the  appeal  is  established  and  it  has 
been  determined  that  the  appeal  is 
timely.  The  judge  may  also  order  a 
hearing  if  necessary  to  resolve  issues  of 
jurisdiction  or  timeliness.  The  appellant 
has  the  burden  of  proof  with  respect  to 
issues  of  jiuisdiction  and  timeliness  (5 
CFR  1201.56(a)(2)(i)  and  (ii)). 
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§  1 208.24    Ele4^ion  to  terminate  MSPB 
proceeding. 

(a)  Election  to  terminate.  At  any  time 
beginning  on  Ihe  121st  day  after  an 
appellant  files  a  VEOA  appeal  with  the 
Board,  if  a  jud  daily  reviewable  Board 
decision  on  th  3  appeal  has  not  been 
issued,  the  ap|  )ellant  may  elect  to 
terminate  the  ioard  proceeding  as 
provided  und(  r  5  U.S.C.  3330b  and  file 
a  civil  action  \  nth  an  appropriate 
United  States  listrict  court.  Such 
election  must  )e  in  writing,  filed  with 
the  Board  offic  e  where  the  appeal  is 
being  processed,  and  served  on  the 
parties.  The  el  jction  is  effective 
immediately  o  ti  the  date  of  receipt  by 
the  Board  offic  e  where  the  appeal  is 
being  processe  d. 

(b)  Termina,  ion  order.  Following 
receipt  by  the  Joard  of  an  appellant's 
written  electio  a  to  terminate  the  Board 
proceeding,  a  I  ermination  order  will  be 
issued  to  docu  nent  the  termination  of 
the  proceeding .  The  termination  order 
will  state  that  he  proceeding  was 
terminated  as  i  »f  the  date  of  receipt  of 
the  appellant's  written  election.  Such  an 
order  is  neither  an  initial  decision  under 

nor  a  final  Board 
not  subject  to  a  petition 


5  CFR  1201.11 
decision  and  i: 


for  review  in  a  xordance  with  subpart  C 


of  part  1201,  a 
in  accordance 


aetition  for  enforcement 
vith  subpart  F  of  part 


1201,  or  a  petil  ion  for  judicial  review. 


Rem  idles. 


i:ioi. 

com]  ily 
hte 
f  )r  i 

iffered 


§1208.25 

(a)  Order  for 
determines  tha  t 
violated  the 
the  decision  o 
initial  decisior 
1201.111  or  a 
under  5  CFR 
agency  to  ci 
regulation  violated 
the  appellant 
benefits  su 
because  of  the 
determines  tha  t 
willful,  it  will 
the  appellant 
pav  as  liquidated 

fb)  Attorney  ' 
Board  issues  a 
compliance 
section,  the  Bo^d 
reasonable 
fees,  and  other 
provisions  of  s 
shall  govern 
fees  and  ex 


afi 


un  J 


<pen>es 


compliance.  If  the  Board 
a  Federal  agency  has 
apbellant's  VEOA  rights, 
qthe  Board  (either  an 

of  a  judge  under  5  CP'R 
f)nal  Board  decision 
117)  will  order  the 
with  the  statute  or 

and  to  compensate 
any  loss  of  wages  or 
by  the  appellant 
/iolation.  If  the  Board 
the  violation  was 
)rder  the  agency  to  pay 
amount  equal  to  back 
damages, 
fees  and  expenses.  If  the 
iecision  ordering 
"er  paragraph  (a)  of  this 
will  order  payment  of 
attokney  fees,  expert  witness 
litigation  expenses.  The 
ibpart  H  of  part  1201 
aqy  proceeding  for  attorney 


§  1 208.26    App^is  under  another  law,  rule, 
or  regulation. 

(a)  The  VEOA 
3330a  shall  nofl 
a  preference  el 
directly  to  the 


provides  that  5  U.S.C. 
be  construed  to  prohibit 
1  gible  from  appealing 
Joard  from  any  action 


that  is  appealable  luider  any  other  law, 
rule,  or  regulation,  in  lieu  of 
administrative  redress  under  VEOA  (5 
U.S.C.  3330a(e)(l)).  An  appellant  may 
not  pursue  redress  for  an  alleged 
violation  of  veterans'  preference  under 
VEOA  at  the  same  time  he  pursues 
redress  for  such  violation  under  any 
other  law,  rule,  or  regulation  (5  U.S.C. 
3330a{e)(2)). 

(b)  An  appellant  who  elects  to  appeal 
to  the  Board  under  another  law,  rule,  or 
regulation  must  comply  with  the 
provisions  of  subparts  B  and  C  of  5  CFR 
part  1201,  including  the  time  of  filing 
requirement  of  5  CFR  1201.22n3)(l). 

Dated:  January  24,  2000. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 
[FR  Doc.  00-2339  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Revision  of  Delegations  of  Authority 

AGENCY:  Office  of  the  Secretary,  USDA. 
action:  Final  rule. 

SUMMARY:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  due  to 
passage  of  the  Agricultiu-al  Research, 
Extension,  and  Education  Reform  Act  of 
1998. 

EFFECTIVE  DATE:  Effective  February  4. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Schwab,  Science  Advisor  and 
Legislative  Affairs,  Cooperative  State 
Research,  Education,  and  Extension 
Service,  USDA,  Room  305-A,  Jamie  L. 
Whitten  Federal  Bldg.,  Washington,  DC 
20250,  telephone  202-720-4423. 
SUPPLEMENTARY  INFORMATION:  On  June 
23,  1998,  the  Agricultiu-al  Research, 
Extension,  and  Education  Reform  Act  of 
1998,  Pub.  L.  105-185,  was  signed  into 
law.  With  the  enactment  of  this  new  law 
many  existing  authorities  were  either 
modified  or  extended  and  some  new 
ones  added.  It  is  necessary  for  these 
authorities  to  be  delegated  to  Agency 
Administrators.  This  document  also 
delegates  authority  for  the  Census  of 
Agriculture  as  provided  for  in  the 
Census  of  Agriculture  Act  of  1997,  Pub. 
L.  105-113  (7  U.S.C.  2204g).  This 
document  lays  out  these  delegations  of 
authority  as  they  have  been  modified 
and  expanded,  "rhjls  rule  relates  to 
internal  agency  management.  Therefore, 


pursuant  to  5  U.S.C.  553,  notice  of 
proposed  rulemaking  and  opportimity 
for  comment  are  not  required,  and  this 
rule  may  be  made  effective  less  than  30 
days  after  publication  in  the  Federal 
Register. 

Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Orders  12866  and  12988.  Finally,  this 
action  is  not  a  rule  as  defined  by  Pub. 
L.  96-354,  the  Regulatory  Flexibility 
Act,  and  the  Small  Business  Regulatory 
Fairness  Enforcement  Act,  5  U.S.C.  801 
et  seq.,  and,  thus,  is  exempt  fi-om  their 
provisions. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  Delegations  (Government 
agencies). 

Accordingly,  7  CFR  Part  2  is  amended 
as  set  forth  below. 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  for  Part  2  continues 
to  read  as  follows: 

Authority:  Sec.  212(a),  Pub.  L.  103-354, 
108  Stat.  3210,  7  U.S.C.  6912(a)(1);  5  U.S.C. 
301;  Reorganization  Plan  No.  2  of  1953;  3 
CFR  1949-1953  Comp.,  p.  1024. 

Subpart  C — Delegations  of  Authority  to 
the  Deputy  Secretary,  the  Under 
Secretaries  and  Assistant  Secretaries 

2.  Amend  §  2.21  as  follows: 

a.  Redesignate  paragraphs  (a)(l)(cxl) 
through  (a)(l)(cx]ix)  as  paragraphs 
(a)(l)(cxli)  through  (a)(l)(cl); 

b.  Add  new  paragraphs  (a)(l)(cxl),  and 
(a)(l)(cli)  through  (a)(l)(clxxi); 

c.  Remove  and  reserve  paragraphs 
(a)(l)(lxxviii),  (a)(l)(lxxxiii), 
(a)(l)(lxxxiv),  (a)(l)(lxxxv), 
(a)(l)(lxxxvi),  and  (a)(l)(xc);  and 

d.  Revise  paragraphs  (a)(l)(x), 
(a)(l)(xliv),  (a)(l){l),  (a)(l)(liii). 
(a)(l)(lvii).  (a)(l)(lix),  (a)(l)(lxxix),  and 
(b)(l)(i)  and  to  add  paragraphs 
(a)(l)(liv).  (a)(l)(lxxx),  (a)(l)(lxxxi),  and 
(a)(l)(lxxxvii)  to  read  as  follows: 

§  2.21     Under  Secretary  for  Research, 
Education,  and  Economics. 

(a)  *   *   * 

(1)  *   *   * 

(x)  Evaluate,  assess,  and  report  to 
congressional  agriculture  committees  on 
the  merits  of  proposals  for  agricultiual 
research  facilities  in  the  States;  establish 
a  task  force  on  a  10-year  strategic  plan 
for  agricultiu-al  research  facilities; 
ensure  that  each  research  activitj' 
conducted  by  an  Agricultural  Research 
Service  facility  serves  a  national  or 
multistate  need;  and  review  periodically 
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each  operating  agricultural  research 
facility  constructed  in  whole  or  in  part 
with  Federal  funds,  pursuant  to  criteria 
established,  to  ensiu'e  that  a 
comprehensive  research  capacity  is 
maintained  (7  U.S.C.  390  et  seq.). 
***** 

(xx)  Administer  and  direct  a  program 
of  competitive  grants  for  research,  and 
special  grants  for  research,  education,  or 
extension,  to  State  agricultvual 
experiment  stations,  colleges  and 
universities,  other  research  institutions 
and  organizations.  Federal  agencies, 
national  laboratories  (competitive  grants 
only),  private  organizations  or 
corporations,  and  individuals,  and  of 
facilities  grants  to  State  agricultiu-al 
experiment  stations  and  other 
designated  colleges  and  universities,  to 
promote  research,  extension,  or 
education,  in  food,  agriculture  and 
related  areas  (7  U.S.C.  450i). 
***** 

(xliv)  Formulate  and  administer 
programs  to  strengthen  secondary 
education  and  two-year  post  secondary 
teaching  programs;  promote  linkages 
between  secondary,  two-year  post 
secondary,  and  higher  education 
programs  in  the  food  and  agricultural 
sciences;  administer  grants  to  secondary 
education  and  two-year  post  secondary 
teaching  programs,  and  to  colleges  and 
universities;  maintain  a  national  food 
and  agricultural  education  information 
system  (7  U.S.C.  3152). 
***** 

(1)  Support  continuing  agricultiu-al 
and  forestry  extension  and  research,  at 
1890  land-grant  colleges,  including 
Tuskegee  University,  and  administer  a 
grant  program  for  five  National  Research 
and  Training  Centers  (7  U.S.C.  3221, 
3222,  3222c,  3222d). 
***** 

(liii)  Provide  policy  direction  and 
coordinate  the  Department's  work  with 
national  and  international  institutions 
and  other  persons  throughout  the  world 
in  the  performance  of  agricultiu^l 
research,  extension,  teaching,  and 
development  activities;  administer  a 
program  of  competitive  grants  for 
collaborative  projects  involving  Federal 
scientists  or  scientists  from  colleges  and 
luiiversities  working  with  scientists  at 
intemationed  agricultural  research 
centers  in  other  nations  focusing  either 
on  new  technologies  and  programs  for 
increasing  the  production  of  food  and 
fiber  or  training  scientists  and  a  program 
of  competitive  grants  to  colleges  and 
imiversities  to  strengthen  United  States 
economic  competitiveness  and  to 
promote  international  market 
development;  and  provide  a  biennial 
report  to  the  Committee  on  Agriculture 


of  the  House  of  Representatives  and  the 
Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  Senate  on  efforts  of 
the  Federal  Government  to  coordinate 
international  agricultural  research 
within  the  Federal  Government,  and  to 
more  effectively  link  the  activities  of 
domestic  and  international  agricultural 
researchers,  particularly  researchers  of 
the  Agricultural  Research  Service  (7 
U.S.C.  3291,3292b). 
***** 

(liv)  Provide  for  an  agricultural 
research  and  development  program  with 
the  United  States/Mexico  Foundation 
for  Science  (7  U.S.C.  3292a). 

*****  ~ 

(Ivii)  Enter  into  cost-reimbursable 
agreements  with  State  cooperative 
institutions  or  other  colleges  and 
universities  for  the  acquisition  of  goods 
or  services  in  support  of  research, 
extension,  or  teaching  activities  in  the 
food  and  agricultural  sciences, 
including  the  furtherance  of  library  and 
related  information  programs  (7  U.S.C. 
3319a). 
***** 

(lix)  Administer  an  Aquaculture 
Assistance  Program,  involving  centers, 
by  making  grants  to  eligible  institutions 
for  research  and  extension  to  facilitate 
or  expand  production  and  marketing  of 
aquacultiu-al  food  species  and  products; 
making  grants  to  States  to  formulate 
Aquaculture  development  plans  for  the 
production  and  marketing  of 
aquacultiual  species  and  products;  and 
conducting  a  program  of  research, 
extension  and  demonstration  at 
aquacultural  demonstration  centers  (7 
U.S.C.  3321-22). 
***** 

(Ixxviii)  [Removed  and  reserved] 

***** 

(Ixxix)  Conduct  a  research  initiative 
known  as  the  Agricultural  Genome 
Initiative,  and  make  grants  or  enter  into 
cooperative  agreements  on  a 
competitive  basis  to  carry  out  the 
Initiative  (7  U.S.C.  5924). 

(Ixxx)  Administer  a  competitive  high 
priority  research  and  extension  grants 
program  in  specified  subject  areas  (7 
U.S.C.  5925). 

(Ixxxi)  Administer  a  program  of 
competitive  grants  to  support  research 
and  extension  activities  in  Nutrient 
Management  Research  and  Extension  (7 
U.S.C.  5925a). 
***** 

(bcxxiii) — (Ixxxvi)  (Removed  and 
reserved] 

(Ixxxvii)  Administer  competitive 
grants  to  support  research  and  extension 
activities  regarding  organically  grown 


and  processed  agricultural  commodities 
(7  U.S.C.  5925b). 

***** 

(xc)  [Removed  and  reserved] 

***** 

(cxl)  Make  competitive  grants  to  1 994 
Land-Grant  Institutions  to  conduct 
agricultural  research  that  addresses  high 
priority  concerns  of  tribal,  national,  or 
multistate  significance  (Section  536  of 
the  Equity  in  Educational  Land-Grant 
Status  Act  of  1994,  7  U.S.C.  301  note). 
***** 

(cli)  Ensure  that  agricultiu-al  research 
conducted  by  the  Agricultiu'al  Research 
Service,  and  agricultural  research, 
extension,  or  education  activities 
administered  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  on  a  competitive  basis  address 
a  concern  that  is  a  priority  and  has 
national,  multistate,  or  regional 
significance  (7  U.S.C.  7611). 

(clii)  Solicit  and  consider  input  and 
recommendations  from  persons  who 
conduct  or  use  agricultiiral  research, 
extension,  or  education  and,  after 
consultation  with  appropriate 
subcabinet  officials,  establish  priorities 
for  agricultural  research,  extension,  and 
education  activities  conducted  or 
funded  by  the  Department;  promulgate 
regulations  concerning  implementation 
of  a  process  for  obtaining  stakeholder 
input  at  1862,  1890,  and  1994 
Institutions;  and  ensure  that  federally 
supported  and  conducted  agricultural 
research,  extension,  and  education 
activities  are  accomplished  in  accord 
with  identified  management  principles 
(7  U.S.C.  7612). 

(cliii)  Establish  procediu-es  that 
provide  for  scientific  peer  review  of 
each  agricultural  research  grant 
administered  on  a  competitive  basis, 
and  for  merit  review  of  each  agricultural 
extension  or  education  grant 
administered,  on  a  competitive  basis,  by 
the  Cooperative  State  Research, 
Education,  and  Extension  Service  (7 
U.S.C.  7613(a)). 

(cliv)  Consider  the  results  of  the 
annual  review  performed  by  the 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board  regarding  the  relevance  to 
priorities  of  the  funding  of  all 
agricultiu-al  research,  extension,  or 
education  activities  conducted  or 
funded  by  the  Department  and  the 
adequacy  of  funding,  when  formulating 
each  request  for  proposals,  and 
evaluating  proposals,  involving  an 
agricultural  research,  extension,  or 
education  activity  funded,  on  a 
competitive  basis,  by  the  Department; 
and  solicit  and  consider  input  from 
persons  who  conduct  or  use  agricultural 
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(clxiv)  Administer  a  grant  to  a 
consortium  of  land-grant  colleges  and 
universities  to  enhance  the  ability  of  the 
consortium  to  carry  out  a  multi-State 
research  project  aimed  at  understanding 
and  combating  diseases  of  wheat  and 
barley  caused  by  Fusarium 
graminearum  and  related  fungi  (7  U.S.C. 
7628). 

(clxv)  Operate  and  administer  the 
Food  Animal  Residue  Avoidance 
Database  through  contracts,  grants,  or 
cooperative  agreements  with 
appropriate  colleges  or  universities  (7 
U.S.C.  7642). 

(clxvi)  Update  on  a  periodic  basis, 
nutrient  composition  data  and  report  to 
Congress  the  method  that  will  be  used 
to  update  the  data  and  the  timing  of  the 
update  (7  U.S.C.  7651). 

(cbcvii)  Establish  and  maintain  a  Food 
Safety  Research  Information  Office  at 
the  National  Agricultural  Library  to 
provide  to  the  research  community  and 
the  general  public  information  on 
publicly  and  privately  funded  food 
safety  research  initiatives  (7  U.S.C. 
7654(;a)). 

(clxviii)  Develop  a  national  program 
of  safe  food  handling  education  for 
adults  and  young  people  to  reduce  the 
risk  of  food-borne  illness  (7  U.S.C. 
7655). 

(clxix)  Conduct  a  performance 
evaluation  to  determine  whether 
federally  funded  agricultural  research, 
extension,  and  education  programs 
result  in  public  goods  that  have  national 
or  multistate  significance,  including 
through  a  contract  with  one  or  more 
entities  to  provide  input  and 
recommendations  with  respect  to 
federally  funded  agricultural  research, 
extension,  and  education  programs  (7 
U.S.C.  7671). 

(clxx)  Request  the  National  Academy 
of  Sciences  to  conduct  a  study  of  the 
role  and  mission  of  federally  funded 
agricultural  research,  extension,  and 
education  (7  U.S.C.  7672). 

(clxxi)  Take  a  census  of  agriculture  in 
1998  and  every  fifth  year  thereafter 
pursuant  to  the  Census  of  Agriculture 
Act  of  1997,  Pub.  L.  No.  105-113  (7 
U.S.C.  2204g). 

(b)  *   *   * 

(D*   *   * 

(i)  Withhold  funds  from  States  in 
accordance  with  section  1436  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977.  as  amended  (7  U.S.C.  3198). 


Subpart  K — Delegations  of  Authority 
by  the  Under  Secretary  for  Research, 
Education,  and  Economics 

3.  Amend  §  2.65  to  add  new 
paragraphs  (a)(28),  (a){99)  through 
{a)(107),  to  remove  and  reserve 
paragraphs  (a)(41),  (a)(42),  and  (a)(43), 
and  to  revise  paragraphs  (a)(23),  (a)(39), 
and  (a)(71),  to  read  as  follows: 

§  2.65    Administrator,  Agricultural 
Research  Service. 

(a)  *   *   * 

(23)  Enter  into  cost-reimbursable 
agreements  with  State  cooperative 
institutions  or  other  colleges  and 
universities  for  the  acquisition  of  goods 
or  services  in  support  of  research, 
extension,  or  teaching  activities  in  the 
food  and  agricultural  sciences, 
including  the  furtherance  of  library  and 
related  information  programs  (7  U.S.C. 
3319a). 
*  •     *        *        *        * 

(28)  Provide  a  biennial  report  to  the 
Committee  on  Agriculture  of  the  House 
of  Representatives  and  the  Committee 
on  Agriculture,  Nutrition,  and  Forestry 
of  the  Senate  on  efforts  of  the  Federal 
Government  to  coordinate  international 
agricultural  research  within  the  Federal 
Government,  and  to  more  effectively 
link  the  activities  of  domestic  and 
international  agricultural  researchers, 
particularly  researchers  of  the 
Agricultural  Research  Service  (7  U.S.C. 
3291(d)(2)). 
***** 

(39)  Conduct  a  research  initiative 
known  as  the  Agricultural  Genome 
Initiative,  and  make  grants  or  enter  into 
cooperative  agreements  on  a 
competitive  basis  to  carry  out  the 
Initiative  (7  U.S.C.  5924). 
***** 

(41) — (43)  [Removed  and  reserved] 

***** 

(71)  Establish  and  maintain  a  Food 
Safety  Research  Information  Office  at 
the  National  Agricultural  Library  to 
provide  to  the  research  community  and 
the  general  public  information  on 
publicly  and  privately  funded  food 
safety  research  initiatives  (7  U.S.C. 
76.54(a)). 
***** 

(99)  Ensure  that  agricultural  research 
conducted  by  the  Agricultural  Research 
Service  (ARS)  addresses  a  concern  that 
is  a  priority  and  has  national,  multistate, 
or  regional  significance  (7  U.S.C.  7611). 

(100)  Solicit  and  consider  input  and 
recommendations  fi"om  persons  who 
conduct  or  use  agricultural  research, 
extension,  or  education  (7  U.S.C. 
7612(b)). 

(101)  Consider  the  results  of  the 
annual  review  performed  by  the 
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Agriculhiral  Research,  Extension, 
Education,  and  Economics  Advisory 
Board  regarding  the  relevance  to 
priorities  of  the  funding  of  all 
agricultiu-al  research,  extension,  or 
education  activities  conducted  or 
funded  by  the  Department  and  the 
adequacy  of  funding  when  formulating 
each  request  for  proposals,  and 
evaluating  proposals,  involving  an 
agricultiual  research,  extension,  or 
education  activity  funded,  on  a 
competitive  basis,  by  the  Department; 
and  solicit  and  consider  input  from 
persons  who  conduct  or  use  agricultural 
research,  extension,  or  education 
regarding  the  prior  year's  request  for 
proposals  for  each  activity  funded  on  a 
competitive  basis  (7  U.S.C.  7613(c)). 

(102)  Establish  procedures  that  ensure 
scientific  peer  review  of  all  research 
activities  conducted  by  the  Agricultural 
Research  Service  (7  U.S.C.  7613(d)). 

(103)  Coordinate  the  resources  of  the 
Department  to  develop,  commercialize, 
and  promote  the  use  of  biobased 
products,  and  enter  into  cooperative 
agreements  with  private  entities  to 
operate  pilot  plants  and  other  large- 
scale  preparation  facilities  under  which 
the  facilities  and  technical  expertise  of 
the  Agricultural  Research  Service  may 
be  made  available  (7  U.S.C.  7624). 

(104)  Administer  a  grant  to  a 
consortium  of  land-grant  colleges  and 
luiiversities  to  enhance  the  ability  of  the 
consortium  to  carry  out  a  multi-State 
research  project  aimed  at  understanding 
and  combating  diseases  of  wheat  and 
barley  caused  by  Fusarium 
graminearum  and  related  fungi  (7  U.S.C. 
7628). 

(105)  Administer  a  program  of  fees  to 
support  the  Patent  Cultiue  Collection 
maintained  and  operated  by  the 
Agricultural  Research  Service  (7  U.S.C. 
7641). 

(106)  Update  on  a  periodic  basis, 
nutrient  composition  data,  and  report  to 
Congress  the  method  that  will  be  used 
to  update  the  data  and  the  timing  of  the 
update  (7  U.S.C.  7651). 

(107)  Ensure  that  each  research 
activity  conducted  by  an  Agricultural 
Research  Service  facility  serves  a 
national  or  multistate  need  (7  U.S.C. 
390a(e)). 
***** 

4.  Amend  §  2.66  to  remove  and 
reserve  paragraphs  (a)(27),  (a){38), 
(a)(41),  (a)(47),  and  (a)(107),  to  revise 
paragraphs  (a)(5),  (a)(8),  (a)(13),  (a)(18), 
(a)(20),  (a)(24).  (a)(26),  {a)(39),  (a)(42). 
(a)(43),  to  redesignate  paragraphs 
(a)(101)  du-ough  (a)(117)  as  (a)(102) 
through  (a)(118),  and  to  add  new 
paragraphs  (a)(44),  (a)(101)  and  (a)(119) 
through  (a)(130),  to  read  as  follows: 


§  2.66    Administrator,  Cooperative  State 
Research,  Education,  and  Extension 
Service. 

(a)  *     *     * 

(5)  Administer  an  agricultiu-al 
research  facilities  proposal  review 
process  for  submission  to  Congress  (7 
U.S.C.  390,  390a(aHd)). 
***** 

(8)  Administer  a  program  of  special 
grants  to  carry  out  research,  extension, 
or  education  activities  to  facilitate  or 
expand  promising  breakthroughs  in 
areas  of  food  and  agricultural  sciences 
and  to  facilitate  or  expand  ongoing 
State-Federal  food  and  agricultural 
research,  extension,  or  education 
programs;  and  administer  a  program  of 
facilities  grants  to  renovate  and 
refurbish  research  spaces  (7  U.S.C.  450i 
(c)  and  (d)). 
***** 

(13)  Formulate  and  administer 
programs  to  strengthen  sccon9ary 
education  and  two-year  post  secondary 
teaching  programs;  promote  linkages 
between  secondary,  two-year  post- 
secondary,  and  higher  education 
programs  in  the  food  and  agricultural 
sciences;  administer  grants  to  secondary 
education  and  two-year  post  secondary 
teaching  programs,  and  to  colleges  and 
luiiversities;  and  maintain  a  national 
food  and  agricultiu"al  education 
information  system  (7  U.S.C.  3152). 
***** 

(18)  Support  continuing  agricultural 
and  forestry  extension  and  research,  at 
1890  land-grant  colleges,  including 
Tuskegee  University,  and  administer  a 
grant  program  for  five  National  Research 
and  Training  Centennial  Centers  (7 
U.S.C.  3221.  3222,  3222c,  3222d). 
***** 

(20)  Provide  policy  direction  and 
coordinate  the  Department's  work  with 
national  and  international  institutions 
and  other  persons  throughout  the  world 
in  the  performance  of  agricultural 
research,  extension,  and  teaching,  and 
development  activities;  administer  a 
program  of  competitive  grants  for 
collaborative  projects  involving  Federal 
scientists  or  scientists  from  colleges  and 
universities  working  with  scientists  at 
international  agricultural  research 
centers  in  other  nations  focusing  on  new 
technologies  and  programs  for 
increasing  the  production  of  food  and 
fiber  or  training  scientists  and  a  program 
of  competitive  grants  to  colleges  and 
universities  to  strengthen  United  States 
economic  competitiveness  and  to 
promote  international  market 
development  (7  U.S.C.  3291,  3292b). 
***** 

(24)  Enter  into  cost-reimbiusable 
agreements  with  State  cooperative 


institutions  or  other  colleges  and 
universities  for  the  acquisition  of  goods 
or  services  in  support  of  research, 
extension,  or  teaching  activities  in  the 
food  and  agricultxiral  sciences, 
including  the  furtherance  of  library  and 
related  information  programs  (7  U.S.C. 
3319a). 
***** 

(26)  Administer  an  Aquaculture 
Assistance  Program,  involving  centers, 
by  making  grants  to  eligible  institutions 
for  research  and  extension  to  facilitate 
or  expand  production  and  marketing  of 
aquacultural  food  species  and  products; 
making  grants  to  States  to  formulate 
aquacultiu^  development  plans  for  the 
production  and  marketing  of 
aquacultural  species  and  products; 
conducting  a  program  of  research, 
extension  and  demonstration  at 
aquacultural  demonstration  centers  (7 
U.S.C.  3321-3322). 

(27)  [Removed  and  reserved) 
*****  ^ 

(38)  [Removed  and  reserved] 

(39)  Conduct  a  research  initiative 
known  as  the  Agricultiu-al  Genome 
Initiative;  and  make  grants  or  enter  into 
cooperative  agreements  on  a 
competitive  basis  with  individuals  and 
organizations  to  carry  out  the  Initiative 
(7  U.S.C.  5924). 
***** 

(41)  [Removed  and  reserved] 

(42)  Administer  a  competitive  high 
priority  research  and  extension  grants 
program  in  specified  subject  areas  (7 
U.S.C.  5925). 

(43)  Administer  a  program  of 
competitive  grants  to  support  research 
and  extension  activities  in  Nutrient 
Management  Research  and  Extension  (7 
U.S.C.  5925a). 

(44)  Administer  competitive  grants  to 
support  research  and  extension 
activities  regarding  organically  grown 
and  processed  agricultural  commodities 
(7  U.S.C.  5925b). 

*  '       *         *         *         * 

(47)  [Removed  and  reserved] 

***** 

(101)  Make  competitive  grants  to  1994 
Land-Grant  Institutions  to  conduct 
agricultural  research  that  addresses  high 
priority  concerns  of  tribal,  national,  or 
multistate  significance  (Section  536  of 
the  Equity  in  Educational  Land-Grant 
Status  Act  of  1994.  7  U.S.C.  301  note). 
***** 

(108)  [Removed  and  reserved] 

***** 

(119)  Ensiu-e  that  agricultural 
research,  extension,  or  education 
activities  administered,  on  a 
competitive  basis,  by  the  Cooperative 
State  Research.  Education,  and 
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Extension  Serv  ce  address  a  concern 
that  is  a  priorit; '  and  has  national, 
multistate,  or  n^ional  significance  (7 
U.S.C.  7611). 

(120)  Solicit  iind  consider  input  and 
recommendatic  ns  from  persons  who 
conduct  or  use  igricultural  research, 
extension,  or  e<  ucation;  ensure  that 
Federally  supported  and  conducted 
agricultural  research,  extension,  and 
education  activities  are  accomplished  in 
accord  with  idantified  management 
principles:  andjpromulgate  regulations 
concerning  imfjlementation  of  a  process 
for  obtaining  st^eholder  input  at  1862, 
1890,  and  1994J Institutions  (7  U.S.C. 
7612  (b),  (c)and  (d)). 

(121)  Establish  procedures  that 
provide  for  scie  ntific  peer  review  of 
each  agriculturi  d  research  grant 
administered,  on  a  competitive  basis, 
and  for  merit  re  view  of  each  agricultiual 
extension  or  ed  iication  grant 
administered,  c  a  a  competitive  basis,  by 
the  Cooperative  State  Research, 
Education,  and  Extension  Service  (7 
U.S.C.  7613(a)), 

(122)  Consider  the  results  of  the 
annual  review  |  >erformed  by  the 
Agricultural  Research.  Extension, 
Education,  and  Economics  Advisory 
Board  regardinj  the  relevance  to 
priorities  of  the  funding  of  all 
agricultural  res  sarch,  extension,  or 
education  activ  ties  conducted  or 
funded  by  the  I  lepartment  and  the 
adequacy  of  fui  iding,  when  formulating 
each  request  foi  proposals,  and 
evaluating  proposals,  involving  an 
agricultiu^l  res  jarch,  extension,  or 
education  activ  ity  funded,  on  a 
competitive  ba<  is,  by  the  Department; 
and  solicit  and  consider  input  from 
persons  who  cc  nduct  or  use  agricultural 
research,  exten:  ion,  or  education 
regarding  the  p  ior  year's  request  for 
proposals  for  e;  ch  activity  funded  on  a 
competitive  has  is  (7  U.S.C.  7613(c)). 

(123)  Require  a  procedure  to  be 
established  by  i  lach  1862,  1890,  and 
1994  Institution,  for  merit  review  of 
each  agriculturi  il  research  and  extension 
activity  funded  and  review  of  the 
activity  in  acco  -dance  with  the 
procedure  (7  U  S.C.  7613(e)). 

(124)  Admin:  ster  an  Initiative  for 
Future  Agricull  ure  and  Food  Systems 
(except  with  le  ipect  to  funds  provided 
by  the  Secretar  '  to  the  Alternative 
Agricultural  Re  search  and 
Commercializa  ion  Corporation)  (7 
U.S.C.  7621). 

(125)  Admin  ster  a  program  of 
competitive  gra  nts  to  eligible 
partnerships  to  coordinate  and  manage 
research  and  e>  tension  activities  to 
enhance  the  qu  ility  of  high-value 
agricultural  pre  ducts  (7  U.S.C.  7622). 


(126)  Administer  a  program  of 
competitive  grants  to  eligible  entities  to 
conduct  research,  education,  or 
information  dissemination  projects  for 
the  development  and  advancement  of 
precision  agricultxire  (7  U.S.C.  7623). 

(127)  Administer  the  Thomas 
Jefferson  Initiative  for  Crop 
Diversification  program  of  competitive 
grants  and  contracts  for  the  purpose  of 
conducting  research  and  development, 
in  cooperation  with  other  public  and 
private  entities,  on  the  production  and 
marketing  of  new  and  nontraditional 
crops  needed  to  strengthen  and 
diversify  the  agricultiu^  production 
base  of  the  United  States  (7  U.S.C. 
7625). 

(128)  Administer  competitive  grants 
for  integrated,  multifunctional 
agricultural  research,  education,  and 
extension  activities  (7  U.S.C.  7626). 

(129)  Operate  and  administer  the 
Food  Animal  Residue  Avoidance 
Database  through  contracts,  grants,  or 
cooperative  agreements  with 
appropriate  colleges  or  universities  (7 
U.S.C.  7642). 

(130)  Develop  a  national  program  of 
safe  food  handling  education  for  adults 
and  young  people  to  reduce  the  risk  of 
food-borne  illness  (7  U.S.C.  7655). 
***** 

5.  Amend  §  2.67  to  add  new 
paragraphs  (a)(15),  (a)(16),  and  {a)(17), 
tu  read  as  follows: 

§  2.67    Administrator,  Economic  Research 
Service. 

(a)  *     *     * 

(15)  Solicit  and  consider  input  and 
recommendations  from  persons  who 
conduct  or  use  agricultural  research, 
extension,  or  education  (7  U.S.C. 
7612(b)). 

(16)  Consider  the  results  of  the  annual 
review  performed  by  the  Agricultural 
Research.  Extension,  Education,  and 
Economics  Advisory  Board  regarding 
the  relevance  to  priorities  of  the  funding 
of  all  agricultural  research,  extension,  or 
education  activities  conducted  or 
funded  by  the  Department  and  the 
adequacy  of  funding,  when  formulating 
each  request  for  proposals,  and 
evaluating  proposals,  involving  an 
agricultural  research,  extension,  or 
education  activity  funded,  on  a 
competitive  basis,  by  the  Department; 
and  solicit  and  consider  input  from 
persons  who  conduct  or  use  agricultural 
research,  extension,  or  education 
regarding  the  prior  year's  request  for 
proposals  for  each  activity  funded  on  a 
competitive  basis  (7  U.S.C.  7613(c)). 

(17)  Establish  procedures  that  ensiue 
scientific  peer  review  of  all  research 


activities  conducted  by  the  Economic 
Research  Service  (7  U.S.C.  7613(d)). 

***** 

6.  Amend  §  2.68  to  add  a  new 
paragraph  (a)(9),  to  read  as  follows: 

§  2.68    Administrator,  National  Agricultural 
Statistics  Service. 

(a)  *     *     * 

(9)  Take  a  census  of  agriculture  in 
1998  and  every  fifth  year  thereafter 
pursuant  to  the  Census  of  Agriculture 
Act  of  1997,  Pub.  L.  105-113  (7  U.S.C. 
2204g). 
***** 

Done  at  Washington,  DC. 
For  subpart  C: 

Dated:  January  20,  2000. 
Dan  Glickman, 
Secretary  of  Agriculture. 

For  Subpart  K:  ■• 

Dated:  January  21,  2000. 
Eileen  Kennedy, 

Acting  Undersecretary  for  Research, 
Education,  and  Economics. 
[FR  Doc.  00-2396  Filed  2-3-00;  8:45  am] 
8IUJNG  CODE  3410-01-P 


FEDERAL  HOUSING  RNANCE  BOARD 
12  CFR  Part  960 

[No.  2000-05] 
RIN  3069-AA93 

Information  Collection  Approval; 
Technical  Amendment  to  the 
Affordable  Housing  Program  Rule 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Final  Rule. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995  (Act),  the  Office 
of  Management  and  Budget  (0MB)  has 
approved  a  three-year  extension  of  the 
information  collection  contained  in  the 
Federal  Housing  Finance  Board 
(Finance  Board)  rule  governing  the 
Affordable  Housing  Program  (AHP).  The 
OMB  control  number  approving  the 
information  collection  now  expires  on 
January  31,  2003.  In  accordance  with 
the  requirements  of  the  Act,  the  l^inance 
Board  is  amending  the  AHP  rule  to 
reflect  this  new  expiration  date. 
EFF^ECTIVE  DATE:  The  final  rule  will 
become  effective  on  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Fronckowiak,  Acting  Deputy 
Director,  Program  Assistance  Division, 
Office  of  Policy,  Research  and  Analysis, 
by  telephone  at  202/408-2575  or  by 
electronic  mail  at 
fronckowiakj@fhfb.gov,  or  Melissa  L. 
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Allen,  Program  Analyst,  Program 
Assistance  Division,  Office  of  Policy, 
Research  and  Analysis,  by  telephone  at 
202/408-2524  or  by  electronic  mail  at 
aUenm@fhfb.gov,  or  by  regular  mail  at 
the  Federal  Housing  Finance  Board, 
1777  F  Street,  N.W.,  Washington,  D.C. 
20006.  A  telecommunications  device  for 
deaf  persons  (TDD)  is  available  at  202/ 
408-2579. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  order  to  extend  the  expiration  date 
of  the  OMB  control  number  approving 
the  information  collection  contained  in 
its  AHP  regulation,  the  Finance  Board 
published  requests  for  public  comments 
regarding  the  information  collection  in 
the  Federal  Register  on  June  30  and 
October  28,  1999.  See  64  FR  35158  (June 
30, 1999)  and  64  FR  58063  (Oct.  28, 
1999).  The  Finance  Board  also 
submitted  an  analysis  of  the  information 
collection,  entitled  "Affordable  Housing 
Program,"  to  the  OMB  for  review  and 
approval.  The  OMB  has  approved  a 
three-year  extension  of  the  information 
collection  under  OMB  control  number 
3069-0006.  The  OMB  control  number 
now  expires  on  Jcinuary  31,  2003. 

Under  the  Act  and  the  OMB's 
implementing  regulation,  44  U.S.C. 
3507  and  5  CFR  1320.5,  an  agency  may 
not  sponsor  or  conduct,  and  a  person  is 
not  required  to  respond  to,  an 
information  collection  unless  the 
regulation  collecting  the  information 
displays  a  currently  valid  OMB  control 
number.  Accordingly,  the  Finance 
Board  is  amending  the  AHP  rule  to 
reflect  the  new  expiration  date  of  the 
OMB  control  number. 

n.  Notice  and  Public  Participation 

Because  the  effectiveness  of  the 
information  collection  contained  in  the 
AHP  rule  must  be  maintained,  the 
Finance  Board  for  good  cause  finds  that 
the  notice  and  public  procediue 
requirements  of  the  Administrative 
Procedures  Act  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  See  5  U.S.C.  553(b)(3)(B). 

m.  Effective  Date 

For  the  reasons  stated  in  part  II  above, 
the'Finance  Board  for  good  cause  finds 
tliat  the  final  rule  should  become 
effective  on  February  4,  2000.  See  5 
U.S.C.  553(d)(3). 

rv.  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  do  not  apply  since  this 
technical  amendment  to  the  AHP  rule 
does  not  require  publication  of  a  notice 
of  proposed  rulemaking.  See  5  U.S.C. 
601(2)  and  603(a). 


V.  Paperwork  Reduction  Act 

The  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  44  U.S.C.  3501  et  seq.  Consequently, 
the  Finance  Board  has  not  submitted 
any  information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Subjects  in  12  CFR  Part  960 

Credit,  Federal  home  loan  banks. 
Housing,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Finance  Board  hereby 
amends  12  CFR  part  960  as  follows: 

PART  960— AFFORDABLE  HOUSING 
PROGRAM  ^ 

1 .  The  authority  citation  for  part  960 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1430(j). 

§§960.1,  960.3,  960.4,  960.6—960.11,  960.13, 
960.15    [Amended] 

2.  Add  a  parenthetical  statement 
immediately  after  §§960.1,  960.3,  960.4, 
960.6  through  960.11,  960.13,  and 
960.15  to  read  as  follows: 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 
control  number  3069-0006  with  an 
expiration  date  of  January  31,  2003.) 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 

Dated:  January  27,  2000. 
Bruce  A.  Morrison, 
Chairman. 

[FR  Doc.  00-2543  Filed  2-3-00;  8:45  am) 
BILUNG  CODE  672S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-41-AD;  Amendment  39- 
11544;  AD  2000-02-26] 

RIN  2120-AA64 

Airworthiness  Directives;  Harbin 
Aircraft  Manufacturing  Corporation 
Model  Y12  IV  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  a  new 
airworthiness  directive  (AD)  that 
applies  to  all  Harbin  Aircraft 
ManufactLuing  Corporation  (Harbin) 
Model  Y12  IV  airplanes.  This  AD 
requires  you  to  revise  the  Airplane 


Flight  Manual  (AFM)  to  include 
requirements  for  activating  the  airframe 
pneumatic  deicing  boots.  This  AD  is  the 
result  of  reports  of  in-flight  incidents 
and  an  accident  that  occurred  in  icing 
conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  actions  specified  by  this 
AD  are  intended  to  assure  that 
flightcrews  have  the  information 
necessary  to  activate  the  pneumatic 
wing  and  tail  deicing  boots  at  the  first 
signs  of  ice  accumulation.  Without  this 
information,  flightcrews  could 
experience  reduced  controllability  of 
the  aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATES:  Effective  March  27,  2000. 
ADDRESSES:  You  may  examine  related 
information  at  the  Federal  Aviation 
Administradon  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-41- 
AD,  901  Locust,  Room  506,  Kansas  City. 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4121;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

What  Caused  This  AD? 

This  AD  is  the  result  of  reports  of  in- 
flight incidents  and  an  accident  that 
occujred  in  icing  conditions  where  the 
airframe  pneumatic  deicing  boots  were 
not  activated. 

What  Is  the  Potential  Impact  If  the  FAA 
Took  No  Action? 

The  information  necessary  to  activate 
the  pneumatic  wing  and  tail  deicing 
boots  at  the  first  signs  of  ice 
accumulation  is  critical  for  flight  in 
icing  conditions.  If  we  did  not  take 
action  to  include  this  information,  flight 
crews  could  experience  reduced 
controllability  of  the  aircraft  due  to 
adverse  aerodynamic  effects  of  ice 
adhering  to  the  airplane  prior  to  the  first 
deicing  cycle. 

Has  the  FAA  Taken  Any  Action  to  This 
Point? 

Yes.  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD.  that  would  apply  to  all  Harbin 
Model  Yl2  IV  airplanes.  This  proposal 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  October  8,  1999  (64  FR 
54826).  The  NPRM  proposed  to  require 
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Cost  Impact 

How  Many  Airy  lanes  Does  This  AD 
Impact? 


None  of  the 
affected  by  this 
Register.  All 
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operated  by  no 
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ensure  that  the 
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adopted  herein  will 
direct  effect  on 


the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  The  FAA  has  prepared 
a  final  evaluation  and  placed  it  in  the 
Rules  Docket.  You  can  get  a  copy  of  this 
evaluation  at  the  location  listed  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

2000-02-26    Harbin  Aircraft  Manufacturing 
CorporatioR:  Amendment  39-11544; 
Docket  No.  99-CE^l-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
Model  Y12  IV  airplanes,  all  serial  numbers, 
that  are: 

(1)  Equipped  with  pneumatic  deicing 
boots:  and 

(2)  Certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  U.S.  Register.  The  AD 
does  not  apply  to  your  airplane  if  it  is  not 
equipped  with  pneumatic  di  icing  boots. 

(c)  What  problem  does  this  AD  address? 
The  information  necessary  to  activate  the 
pneumatic  wing  and  tail  deicing  boots  at  the 
first  signs  of  ice  accumulation  is  critical  for 
flight  in  icing  conditions.  If  we  did  not  take 
action  to  include  this  information,  flight 
crews  could  experience  reduced 
controllability  of  the  aircraft  due  to  adverse 


aerodynamic  effects  of  ice  adhering  to  the 
airplane  prior  to  the  first  deicing  cycle. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
revise  the  Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  to 
include  the  following  requirements  for 
activation  of  the  ice  protection  systems.  You 
must  accomplish  this  action  within  the  next 
10  calendar  days  after  the  effective  date  of 
this  AD,  unless  already  accomplished.  You 
may  insert  a  copy  of  this  AD  in  the  AFM  to 
accomplish  this  action: 

•  Except  for  certain  phases  of  flight  where 
the  AFM  specifies  that  deicing  boots  should 
not  be  used  (e.g..  takeoff,  final  approach,  and 
landing),  compliance  with  the  following  is 
required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation  anywhere 
on  the  aircraft,  or  upon  annunciation  from 
an  ice  detector  system,  whichever  occurs 
first;  and 

— The  system  must  either  be  continued  to  be 
operated  in  the  automatic  cycling  mode,  if 
available:  or  the  system  must  be  mjmually 
cycled  as  needed  to  minimize  the  ice 
accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(e)  Con  the  pilot  accomplish  the  action? 
Yes.  Anyone  who  holds  at  least  a  private 
pilot  certificate,  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  may  incorporate  the  AFM  revisions 
required  by  this  AD.  You  must  make  an  entry 
into  the  aircraft  records  that  shows 
compliance  with  this  AD,  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(f)  Can  I  comply  with  this  AD  in  any  other 
way?  Yes. 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager. 

(2)  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (0(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  coixlition  addressed  by 
this  AD;  and,  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actions  you 
propose  to  address  it. 

(g)  Where  can  I  get  information  about  any 
already  approved  alternative  methods  of 
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compliance?  Contact  the  Small  Airplane 
Directorate,  901  Locust,  Room  301 ,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4121;  facsimile:  (816)  329-4091. 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  March  27.  2000. 

Issued  in  Kansas  City,  Missouri,  on  January 
27,  2000. 

Terry  L.  Chasteen, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-2391  Filed  2-3-00;  8:45  am] 
BILUN6  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-47-AD;  Amendment  39- 
11546;  AD  2000-02-28] 

RIN2120-AA64 

Airworthiness  Directives;  AeroSpace 
Technologies  of  Australia  Pty  Ltd. 
Models  N22B  and  N24A  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  document  adopts  a  new 
airworthiness  directive  (AD)  that 
applies  to  all  AeroSpace  Technologies 
of  Australia  Pty  Ltd.  {AeroSpace 
Technologies)  Models  N22B  and  N24A 
airplanes.  This  AD  requires  you  to 
revise  the  Airplane  Flight  Manual 
(AFM)  to  include  requirements  for 
activating  the  airframe  pneiunatic 
deicing  boots.  This  AD  is  the  result  of 
reports  of  in-flight  incidents  and  an 
accident  that  occurred  in  icing 
conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  actions  specified  by  this 
AD  are  intended  to  assure  that 
flightcrews  have  the  information 
necessary  to  activate  the  pneimiatic 
wing  and  tail  deicing  boots  at  the  first 
signs  of  ice  accumulation.  Without  this 
information,  flightcrews  could 
experience  reduced  controllability  of 
the  aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATE:  Effective  March  27,  2000. 
ADDRESSES:  You  may  examine  related 
information  at  the  Federal  Aviation 


Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coxmsel, 
Attention:  Rules  Docket  No.  99-CE-47- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4121;  facsimile:  (816)  329-^090. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

What  Caused  Thin  AD? 

This  AD  is  the  result  of  reports  of  in- 
flight incidents  and  an  accident  that 
occurred  in  icing  conditions  where  the 
airframe  pneumatic  deicing  boots  were 
not  activated. 

What  Is  the  Potential  Impact  If  the  FAA 
Took  no  Action? 

The  information  necessary  to  activate 
the  pneiunatic  wing  and  tail  deicing 
boots  at  the  first  signs  of  ice 
accumulation  is  critical  for  flight  in 
icing  conditions,  ff  we  did  not  take 
action  to  include  this  information,  flight 
crews  could  experience  reduced 
controllability  of  the  aircraft  due  to 
adverse  aerodynamic  effects  of  ice 
adhering  to  the  airplane  prior  to  the  first 
deicing  cycle. 

Has  the  FAA  Taken  Any  Action  to  This 
Point? 

Yes.  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all 
AeroSpace  Technologies  Models  N22B 
and  N24A  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  October  12,  1999  (64  FR  55208).  The 
NPRM  proposed  to  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activating  the 
pneumatic  deicing  boots  at  the  first 
indication  of  ice  accumulation  on  the 
airplane. 

Was  the  Public  Invited  To  Comment? 

Yes.  Interested  persons  were  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  pubhc. 

What  Is  the  FAA 's  Final  Determination 
on  This  Issue? 

We  carefully  reviewed  all  available 
information  related  to  the  subject 
presented  above  and  determined  that  air 
safety  and  the  public  interest  require  the 


adoption  of  the  rule  as  proposed  except 

for  minor  editorial  corrections.  We 

determined  that  these  minor 

corrections: 

— Will  not  change  the  meaning  of  the 

AD;  and 
— Will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  10  airplanes  in  the 
U.S.  registry  will  be  affected. 

What  Is  the  Cost  Impact  of  the  Affected 
Airplanes  on  the  U.S.  Register? 

There  is  no  dollar  cost  impact.  We 
estimate  that  to  accomplish  the  AFM 
revision  it  will  take  you  less  than  1 
workhour.  You  can  accomplish  this 
action  if  you  hold  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7).  You  must  make  an  entry  into 
the  aircraft  records  that  shows 
compliance  with  this  AD,  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  of  this  AD  is  the  time 
it  will  take  you  to  insert  the  information 
into  the  AFM. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procediures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  The  FAA  has  prepared 
a  final  evaluation  and  placed  it  in  the 
Rules  Docket.  You  can  get  a  copy  of  this 
evaluation  at  the  location  listed  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
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Administrator,  the  Fedefal  Aviation 
Administration  amends  part  39  of  the 
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pilot  certificate,  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7).  may  incorporate  the  AFM  revisions 
required  by  this  AD.  You  must  make  an  entry 
into  the  aircraft  records  that  shows 
compliance  with  this  AD.  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(f)  Can  I  comply  with  this  AD  in  any  other 
way?  Yes. 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager.  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager. 

(2)  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actions  you 
propose  to  address  it. 

(g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  the  Small  Airplane 
Directorate.  901  Locust,  Room  301 ,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4121;  facsimile:  (816)  329-4091. 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  March  27,  2000. 

Issued  in  Kansas  City,  Missouri,  on  January 
27.  2000. 
Terry  L.  Chasteen, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  00-2390  Filed  2-3-00;  8:45  am] 

BILUNQ  CODE  4910-13-P    . 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-38-AD;  Amendment  39- 
11543;  AD  2000-02-25] 

RIN2120-AA64 

Airworthiness  Directives;  Mitsubishi 
Heavy  industries,  Ltd.  Model  MU-2B 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  dociunent  adopts  a  new 
airworthiness  directive  (AD)  that 
applies  to  all  Mitsubishi  Heavy 
Industries,  Ltd.  (Mitsubishi)  Model  MU- 
2B  series  airplanes.  This  AD  requires 
you  to  revise  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activating  the  airframe  pneumatic 
deicing  boots.  This  AD  is  the  result  of 
reports  of  in-flight  incidents  and  an 
accident  that  occurred  in  icing 
conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  actions  specified  by  this 
AD  are  intended  to  assure  that 
flightcrews  have  the  information 
necessary  to  activate  the  pneumatic 
wing  and  tail  deicing  boots  at  the  first 
signs  of  ice  accumulation.  Without  this 
information,  flightcrews  could 
experience  reduced  controllability  of 
the  aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 

DATE:  Effective  March  24,  2000. 

ADDRESSES:  You  may  examine  related 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  99-CE-38- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  506.  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4121;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

What  Caused  This  AD? 

This  AD  is  the  result  of  reports  of  in- 
flight incidents  and  an  accident  that 
occurted  in  icing  conditions  where  the 
airframe  pneiunatic  deicing  boots  were 
not  activated. 
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What  Is  the  Potential  Impact  If  the  FAA 
Took  No  Action? 

The  information  necessary  to  activate 
the  pneumatic  wing  and  tail  deicing 
boots  at  the  first  signs  of  ice 
accumulation  is  critical  for  flight  in 
icing  conditions.  If  we  did  not  take 
action  to  include  this  information, 
flightcrews  could  experience  reduced 
controllability  of  the  aircraft  due  to 
adverse  aerodynamic  effects  of  ice 
adhering  to  the  airplane  |>rior  to  the  first 
deicing  cycle. 

Has  the  FAA  Taken  Any  Action  to  This 
Point? 

Yes.  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  {14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all 
Mitsubishi  Model  MU-2B  series 
airplanes.  This  proposal  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
October  8,  1999  (64  FR  54822).  The 
NPRM  proposed  to  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activating  the 
pneumatic  deicing  boots  at  the  first 
indication  of  ice  accumulation  on  the 
airplane. 

Was  the  Public  Invited  to  Comment? 

Yes.  Interested  persons  were  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

What  Is  the  FAA 's  Final  Determination 
on  This  Issue? 

We  carefully  reviewed  all  available 
information  related  to  the  subject 
presented  above  and  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  except 
for  minor  editorial  corrections.  We 
determined  that  these  minor 
corrections: 
— Will  not  change  the  meaning  of  the 

AD;  and 
— Will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  415  airplanes  in  the 
U.S.  registry  will  be  affected. 

What  Is  the  Cost  Impact  of  the  Affected 
Airplanes  on  the  U.S.  Register? 

There  is  no  dollar  cost  impact.  We 
estimate  that  to  accomplish  the  AFM 
revision  it  will  take  you  less  than  1 
workhour.  You  can  accomplish  this 


action  if  you  hold  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7).  You  must  make  an  entry  into 
the  aircraft  records  that  shows 
compliance  with  this  AD,  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  of  this  AD  is  the  time 
it  will  take  you  to  insert  the  information 
into  the  AFM. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  The  FAA  has  prepared 
a  final  evaluation  and  placed  it  in  the 
Rules  Docket.  You  can  get  a  copy  of  this 
evaluation  at  the  location  listed  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

2000-02-25     Mitsubishi  Heavy  Industries, 
LTD.:  Amendment  39-11543;  Docket  No. 
99-CE-38-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
The  following  Model  MU-2B  series 
airplanes,  all  serial  numbers,  that  are: 


(1)  Equipped  with  pneumatic  deicing 
boots;  and 

(2)  Certificated  in  any  category. 

Models 

MU-2B-10.  MU-2B-15.  MU-2B-20,  MU- 
2B-25.  MU-2B-26.  MU-2B-30.  MU-2B- 
35,  MU-2B-36.  MU-2B-26A.  MU-2B- 
36A,  MU-2B-i0,  MU-2B-60 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  U.S.  Register.  The  AD 
does  not  apply  to  your  airplane  if  it  is  not 
equipped  with  pneumatic  deicing  boots. 

(c)  What  problem  does  this  AD  address? 
The  information  necessary  to  activate  the 
pneumatic  wing  and  tail  deicing  boots  at  the 
first  signs  of  ice  accumulation  is  critical  for 
flight  in  icing  conditions.  If  we  did  not  take 
action  to  include  this  information,  flight 
crews  could  experience  reduced 
controllability  of  the  aircraft  due  to  adverse 
aerodynamic  effects  of  ice  adhering  to  the 
airplane  prior  to  the  first  deicing  cycle. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
revise  the  Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  to 
include  the  following  requirements  for 
activation  of  the  ice  protection  systems.  You 
must  accomplish  this  action  within  the  next 
10  calendar  days  after  the  effective  date  of 
this  AD,  unless  already  accomplished.  You 
may  insert  a  copy  of  this  AD  in  the  AFM  to 
accomplish  this  action: 

"•  Except  for  certain  phases  of  flight 
where  the  AFTvi  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  takeoff,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation  anywhere 
on  the  aircraft,  or  upon  annunciation  from 
an  ice  detector  system,  whichever  occurs 
first;  and 

— The  system  must  either  be  continued  to  be 
operated  in  the  automatic  cycling  mode,  if 
available;  or  the  system  must  be  manually 
cycled  as  needed  to  minimize  the  ice 
accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(e)  Can  the  pilot  accomplish  the  action? 
Yes.  Anyone  who  holds  at  least  a  private 
pilot  certificate,  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7).  may  incorporate  the  AFM  revisions 
required  by  this  AD.  You  must  make  an  entry 
into  the  aircraft  records  that  shows 
compliance  with  this  AD,  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(f)  Can  I  comply  with  this  AD  in  any  other 
way?  Yes. 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 


5424 


Federal  Register/Vol.  65,  No.  24/Friday,  February  4,  2000/Rules  and  Regulations 


I  a ) 


idle 


req 
hi 


r  sa 


I'rincipal 
add  comments 
Manager. 

(2)  This  AD 
identified  in  th 
provision,  rega 
modified,  alteHd 
subject  to  the 
airplanes  that 
repaired  so  that 
requirements  o 
owner/operator 
alternative  metHod 
accordance  wit 
The  request  shciild 
the  effect  of  the 
repair  on  the  u 
this  AD:  and.  if 
unsafe  condit 
propose  to  add 

(g)  Where  cat] 
already-approvi  >d 
compliance? 
Directorate,  901 
City,  Missouri 
4121;  facsimile 

(h)  What  if  I 
another  locatio, 
FAA  can  issue  < 
sections  21.197 
Aviation  Reguh  t 
21.199)  too 
where  you  can 
of  this  AD. 

(i)  When  does 
effective?  This 
on  March  24,  2dOO 


Maintenance  Inspector,  who  may 
ind  then  send  it  to  the 


Dpers  le 


plies  to  each  airplane 
preceding  applicability 
ess  of  whether  it  has  been 
,  or  repaired  in  the  area 
uirements  of  this  AD.  For 
ve  been  modified,- altered,  or 
the  performance  of  the 
this  AD  is  affected,  the 
must  request  approval  for  an 

of  compliance  in 
paragraph  (f)(1)  of  this  AD. 
include  an  assessment  of 
modiTication,  alteration,  or 
fe  condition  addressed  by 
rou  have  not  eliminated  the 
specific  actions  you 
s  it. 
I  get  information  about  any 
alternative  methods  of 
the  Small  Airplane 
Locust.  Room  301,  Kansas 
106:  telephone:  (816)  329- 
(816)  329-4091. 
/  eed  to  fly  the  airplane  to 
to  comply  with  this  AD?  The 
special  flight  permit  under 
and  21.199  of  the  Federal 
ions  (14  CFR  21.197  and 
your  airplane  to  a  location 
<  ccomplish  the  requirements 


tioi 


Co  ntact  I 


f  4 


this  amendment  become 
aknendment  becomes  effective 


Issued  in  Kansas  City,  Missouri,  on  (anuary 
2,'>,  2000. 
Michael  Gallagke 

Manager.  Small  / 
Certification  Se,  v 
[FRDoc.  00-23!  2 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  3^ 

[Docket  No.  99-ICE-51-AD;  Amendment  39- 
11548;  AD  2000-0230] 

RIN  2120-AA64 

Airworthines^  Directives;  Twin 
Commander  Aircraft  Corporation  600 
Series  Airplaqes 

AGENCY:  Federal  Aviation 
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reports  of  in-flight  incidents  and  an 
accident  that  occurred  in  icing 
conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  actions  specified  by  this 
AD  are  intended  to  assure  that 
flightcrews  have  the  information 
necessary  to  activate  the  pneumatic 
wing  and  tail  deicing  boots  at  the  first 
signs  of  ice  accumulation.  Without  this 
information,  flightcrews  could 
experience  reduced  controllability  of 
the  aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATES:  Effective  March  24,  2000. 
ADDRESSES:  You  may  examine  related 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-51 
AD,  901  Locust,  Room  506,  Kansas  City. 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  F.  Dow,  St.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4121;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

What  Caused  This  AD? 

This  AD  is  the  result  of  reports  of  in- 
flight incidents  and  an  accident  that 
occurred  in  icing  conditions  where  the 
airframe  pneumatic  deicing  boots  were 
not  activated. 

What  is  the  Potential  Impact  if  the  FAA 
Took  No  Action? 

The  information  necessary  to  activate 
the  pneumatic  wing  and  tail  deicing 
boots  at  the  first  signs  of  ice 
accumulation  is  critical  for  flight  in 
icing  conditions.  If  we  did  not  take 
action  to  include  this  information,  flight 
crews  could  experience  reduced 
controllability  of  the  aircraft  due  to 
adverse  aerodynamic  effects  of  ice 
adhering  to  the  airplane  prior  to  the  first 
deicing  cycle. 

Has  the  FAA  Taken  Any  Action  to  This 
Point? 

Yes.  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  Twin 
Commander  600  series  airplanes.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  October  8, 1999 
(64  FR  55191).  The  NPRtA  proposed  to 
require  revising  the  Limitations  Section 
of  the  AFM  to  include  requirements  for 
activating  the  pneumatic  deicing  boots 


at  the  first  indication  of  ice 
accumulation  on  the  airplane. 

Was  the  Public  Invited  To  Comment? 

Yes.  Interested  persons  were  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

What  Is  the  FAA's  Final  Determination 
on  This  Issue? 

We  carefully  reviewed  all  available 
information  related  to  the  subject 
presented  above  and  determined  that  air 
safety  and  the  public  interest  require  the* 
adoption  of  the  rule  as  proposed  except 
for  minor  editorial  corrections.  We 
determined  that  these  minor 
corrections: 
— Will  not  change  the  meaning  of  the 

AD;  and 
— Will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  988  airplanes  in  the 
U.S.  registry  will  be  affected. 

What  Is  the  Cost  Impact  of  the  Affected 
Airplanes  on  the  U.S.  Register? 

There  is  no  dollar  cost  impact.  We 
estimate  that  to  accomplish  the  AFM 
revision  it  will  take  you  less  than  1 
workhour.  You  can  accomplish  this 
action  if  you  hold  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7).  You  must  make  an  entry  into 
the  aircraft  records  that  shows 
compliance  with  this  AD,  in-accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  of  this  AD  is  the  time 
it  will  take  you  to  insert  the  information 
into  the  AFM. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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PR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nvmiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  The  FAA  has  prepared 
a  final  evaluation  and  placed  it  in  the 
Rules  Docket.  You  can  get  a  copy  of  this 
evaluation  at  the  location  listed  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

2000-02-30    Twin  Commander  Aircraft 
Corporation:  Amendment  39-11548; 
Docket  No.  99-CE-51-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
The  following  Model  600  series  airplanes,  all 
serial  numbers,  that  are: 

(1)  Equipped  with  pneumatic  deicing 
boots:  and 

(2)  Certificated  in  any  category. 

Models 

680,  680E,  680F.  680FL,  680FL(P),  680T, 
680V,  680W,  681,  690,  685,  690A,  690B. 
690C.  690D,  695,  695A,  and  695B 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  U.S.  Register.  The  AD 
does  not  apply  to  your  airplane  if  it  is  not 
equipped  with  pneumatic  deicing  boots. 

(c)  What  problem  does  this  AD  address? 
The  information  necessary  to  activate  the 
pneumatic  wing  and  tail  deicing  boots  at  the 
first  signs  of  ice  accumulation  is  critical  for 
flight  in  icing  conditions.  If  we  did  not  take 
action  to  include  this  information,  flight 
crews  could  experience  reduced 
controllability  of  the  aircraft  due  to  adverse 
aerodynamic  effects  of  ice  adhering  to  the 
airplane  prior  to  the  first  deicing  cycle. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
revise  the  Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  to 
include  the  following  requirements  for 
activation  of  the  ice  protection  systems.  You 
must  accomplish  this  action  within  the  next 
10  calendar  days  after  the  effective  date  of 
this  AD,  unless  already  accomplished.  You 


may  insert  a  copy  of  this  AD  in  the  AFM  to 
accomplish  this  action: 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation  anywhere 
on  the  aircraft,  or  upon  annunciation  &x)m 
an  ice  detector  system,  whichever  occurs 
first;  and 

— The  system  must  either  be  continued  to  be 
operated  in  the  automatic  cycling  mode,  if 
available;  or  the  system  must  be  manually 
cycled  as  needed  to  minimize  the  ice 
accretions  on  the.airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(e)  Can  the  pilot  accomplish  the  action? 
Yes.  Anyone  who  holds  at  least  a  private 
pilot  certificate,  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  may  incorporate  the  AFM  revisions 
required  by  this  AD.  You  must  make  an  entry 
into  the  aircraft  records  that  shows 
compliance  with  this  AD,  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(f)  Can  I  comply  with  this  AD  in  any  other 
way?  Yes. 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager. 

(2)  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  if  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  complicmce  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actions  you 
propose  to  address  it. 

(g)  Where  can  I  get  information  about  any 
already  approved  alternative  methods  of 
compliance?  Contact  the  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4121;  facsimile:  (816)  329-4091. 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 


(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  March  24.  2000. 

Issued  in  Kansas  City.  Missouri,  on  January 
25,  2000. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  00-2393  Filed  2-3-00;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-42-AD;  Amendment  39- 
11545;  2000-02-27] 

RIN  2120-AA64 

Airworthiness  Directives;  Empress 
Brasileira  de  Aeronautics  S.A.  Models 
EMB-110P1  and  EMB-110P2  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  a  new 
airworthiness  directive  (AD)  that 
applies  to  all  Empresa  Brasileira  de 
Aeronautica  S.A.  (Embraer)  Models 
EMB-llOPl  and  EMB-110P2  airplanes. 
This  AD  requires  you  to  revise  the 
Airplane  Flight  Manual  (AFM)  to 
include  requirements  for  activating  the 
airframe  pneumatic  deicing  boots.  This 
AD  is  the  result  of  reports  of  in-flight 
incidents  and  an  accident  that  occurred 
in  icing  conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  actions  specified  by  this 
AD  are  intended  to  assure  that 
flightcrews  have  the  information 
necessary  to  activate  the  pneumatic 
wing  and  tail  deicing  boots  at  the  first 
signs  of  ice  accumulation.  Without  this 
information,  flightcrews  could 
experience  reduced  controllability  of 
the  aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATES:  Effective  March  24,  2000. 
ADDRESSES:  You  may  examine  related 
information  at  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-42- 
AD,  901  Locust,  Room  506,  Kansas  City. 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4121;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 
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Events  Leading  to  the  Issuance  of  This       Cost  Impact 
AD 
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Was  the  Publi :  Invited  To  Comment? 


Interested  persons  were  afforded 
to  participate  in  the 
amendment.  No 
received  on  the 
or  the  FAA's 
of  the  cost  to  the  public. 


What  Is  the  Fj  JK  's  Final  Determination 
on  This  Issue? 


reviewed  all  available 
to  the  subject 
and  determined  that  air 
public  interest  require  the 
rule  as  proposed  except 
tfcrial  corrections.  We 
these  minor 


-Will  not  ch^ge  the  meaning  of  the 
AD;  and 


publ 


any  additional  burden 
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How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  42  airplanes  in  the 
U.S.  registry  will  be  affected. 

What  Is  the  Cost  Impact  of  the  Affected 
Airplanes  on  the  U.S.  Register? 

There  is  no  dollar  cost  impact.  We 
estimate  that  to  accomplish  the  AFM 
revision  it  will  take  you  less  than  1 
workhour.  You  can  accomplish  this 
action  if  you  hold  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7).  You  must  make  an  entry  into 
the  aircraft  records  that  shows 
compliance  with  this  AD,  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  of  this  AD  is  the  time 
it  will  take  you  to  insert  the  information 
into  the  AFM. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  The  FAA  has  prepared 
a  final  evaluation  and  placed  it  in  the 
Rules  Docket.  You  can  get  a  copy  of  this 
evaluation  at  the  location  listed  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows:    . 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

2000-02-27    Empresa  Brasileira  de 
Aeronautica  S.A.:  Amendment  39- 
11545;  Docket  No.  99-CE-42-AD. 

(a)  Wliut  airplanes  are  affected  by  this  AD? 
Models  EMB-UOPl  and  EMB-llo'P2 
airplanes,  all  serial  numbers,  that  are: 

(1)  Equipped  with  pneumatic  deicing 
tMDOts;  and 

(2)  Certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  U.S.  Register.  The  AD 
does  not  apply  to  your  airplane  if  it  is  not 
equipped  with  pneumatic  deicing  boots. 

(c)  What  problem  does  this  AD  address? 
The  information  necessary  to  activate  the 
pneumatic  wing  and  tail  deicing  boots  at  the 
first  signs  of  ice  accumulation  is  critical  for 
flight  in  icing  conditions.  If  we  did  not  take 
action  to  include  this  information,  flight 
crews  could  experience  reduced 
controllability  of  the  aircraft  due  to  adverse 
aerodynamic  effects  of  ice  adhering  to  the 
airplane  prior  to  the  first  deicing  cycle. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
revise  the  Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  to 
include  the  following  requirements  for 
activation  of  the  ice  protection  systems.  You 
must  accomplish  this  action  within  the  next 
10  calendar  days  after  the  effective  date  of 
this  AD,  unless  already  accomplished.  You 
may  insert  a  copy  of  this  AD  in  the  AFM  to 
accomplish  this  action: 

•  "Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g..  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation 
anywhere  on  the  aircraft,  or  upon 
annunciation  from  an  ice  detector  system, 
whichever  occurs  first;  and 
— The  system  must  either  be  continued  to 
be  operated  in  the  automatic  cycling  mode, 
if  available:  or  the  system  must  be 
manually  cycled  as  needed  to  minimize  the 
ice  accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(e)  Can  the  pilot  accomplish  the  action? 
Yes.  Anyone  who  holds  at  least  a  private 
pilot  certificate,  as  authorized  by  section  43.7 
oPthe  Federal  Aviation  Regulations  (14  CFR 
43.7),  may  incorporate  the  AFM  revisions 
required  by  this  AD.  You  must  make  an  entry 
into  the  aircraft  records  that  shows 
compliance  with  this  AD,  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(f)  Can  I  comply  with  this  AD  in  any  other 
wav?  Yes. 
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(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  vvfho  may 
add  comments  and  then  send  it  to  the 
Manager. 

(2)  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  ^D.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actions  you 
propose  to  address  it. 

(g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  the  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4121;  facsimile:  (816)  329-4091. 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  March  24,  2000. 

Issued  in  Kansas  City,  Missouri,  on  January 
25,  2000. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

(FR  Doc.  00-2394  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-50-AD;  Amendment  39- 
11547;  AD  2000-02-29] 

RIN  2120-AA64 

Airworthiness  Directives;  SOCATA— 
Groupe  AEROSPATIALE  Model  TBM 
700  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  document  adopts  a  new 
airworthiness  directive  (AD)  that 
applies  to  all  SOCATA— <Jroupe 


AEROSPATIALE  (SOCATA)  Model 
TBM  700  airplanes.  This  AD  requires 
you  to  revise  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activating  the  airframe  pneiunatic 
deicing  boots.  This  AD  is  the  result  of 
reports  of  in-flight  incidents  and  an 
accident  that  occurred  in  icing 
conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  actions  specified  by  this 
AD  are  intended  to  assure  that 
flightcreWs  have  the  information 
necessary  to  activate  the  pneiunatic 
wing  and  tail  deicing  boots  at  the  first 
signs  of  ice  accumulation.  Without  this 
information,  flightcrews  could 
experience  reduced  controllability  of 
the  aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATES:  Effective  March  27,  2000. 
ADDRESSES:  You  may  examine  related 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-50- 
AD,  901  Locust,  Room  506,  Kansas  City. 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4121;  facsimile:  (816)  329-^090. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

What  Caused  This  AD? 

This  AD  is  the  result  of  reports  of  in- 
flight incidents  and  an  accident  that 
occurred  in  icing  conditions  where  the 
ciirframe  pneiunatic  deicing  boots  were 
not  activated. 

What  Is  the  Potential  Impact  if  the  FAA 
Took  No  Action? 

The  information  necessary  to  activate 
the  pneumatic  wing  and  tail  deicing 
boots  at  the  first  signs  of  ice 
accumulation  is  critical  for  flight  in 
icing  conditions.  If  we  did  not  take 
action  to  include  this  information,  flight 
crews  could  experience  reduced 
controllability  of  the  aircraft  due  to 
adverse  aerodynamic  effects  of  ice 
adhering  to  the  airplane  prior  to  the  first 
deicing  cycle. 

Has  the  FAA  Taken  Any  Action  to  This 
Point? 

Yes.  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  SOCATA 
Model  TBM  700  airplanes.  This 
proposal  was  published  in  the  Federal 


Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  October  12, 1999 
(64  FR  55211).  The  NPRM  proposed  to 
require  revising  the  Limitations  Section 
of  the  AFM  to  include  requirements  for 
activating  the  pneumatic  deicing  boots 
at  the  first  indication  of  ice 
accumulation  on  the  airplane. 

Was  the  Public  Invited  To  Comment? 

Yes.  Interested  persons  were  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

What  Is  the  FAA 's  Final  Determination 
on  This  Issue? 

We  carefully  reviewed  all  available 
information  related  to  the  subject 
presented  above  and  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  except 
for  minor  editorial  corrections.  We 
determined  that  these  minor 
corrections: 
— Will  not  change  the  meaning  of  the 

AD;  and 
— Will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  72  airplanes  in  the 
U.S.  registry  will  be  affected. 

What  Is  the  Cost  Impact  of  the  Affected 
Airplanes  on  the  U.S.  Register? 

There  is  no  dollar  cost  impact.  We 
estimate  that  to  accomplish  the  AFM 
revision  it  will  take  you  less  than  1 
workhour.  You  can  accomplish  this 
action  if  you  hold  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7).  You  must  make  an  entry  into 
the  aircraft  records  that  shows 
compliance  with  this  AD,  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  of  this  AD  is  the  time 
it  will  take  you  to  insert  the  information 
into  the  AFM. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 
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10  calendar  days  after  the  effective  date  of 
this  AD,  unless  already  accomplished.  You 
may  insert  a  copy  of  this  AD  in  the  AFM  to 
accomplish  this  action: 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 
•Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 
At  the  first  sign  of  ice  formation  anywhere 
on  the  aircraft,  or  upon  annunciation  from 
an  ice  detector  system,  whichever  occurs 
first;  and 

The  system  must  either  be  continued  to  be 
operated  in  the  automatic  cycling  mode,  if 
available;  or  the  system  must  be  manually 
cycled  as  needed  to  minimize  the  ice 
accretions  on  the  airframe. 
•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(e)  Can  the  pilot  accomplish  the  action? 
Yes.  Anyone  who  holds  at  least  a  private 
pilot  certificate,  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  may  incorporate  the  AFM  revisions 
required  by  this  AD.  You  must  make  an  entry 
into  the  aircraft  records  that  shows 
compliance  with  this  AD,  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(f)  Can  I  comply  with  this  AD  in  any  other 
way?  Yes. 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager.  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager. 

(2)  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actions  you 
propo.se  to  address  it. 

(g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  the  Small  Airplane 
Directorate.  901  Locust.  Room  301 ,  Kansas 
City,  Missouri  B4106;  telephone:  (816)  329- 
4121;  facsimile:  (816)  329-^091. 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 


21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  March  27,  2000. 

Issued  in  Kansas  City,  Missouri,  on  January 
27,  2000. 
Terry  L.  Chasteen, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  00-2395  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-64-AD;  Amendment  39- 
11549;  AD  2000-02-31] 

RIN  2120-AA64 

Airworthiness  Directives;  Piiatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Piiatus  Aircraft  Ltd. 
(Piiatus)  Models  PC-12  and  PC-12/45 
airplanes.  This  AD  requires  replacing 
the  stick  pusher  capstan  and  the  stick 
pusher  servo  with  parts  of  improved 
design.  The  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  improper  operation 
of  the  stick  pusher  system  caused  by  the 
existing  design  configuration,  which 
could  result  in  loss  of  control  of  the 
airplane  during  a  stall. 
DATES:  Effective  March  27,  2000. 
ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  fi-om 
.  Piiatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  -(-41  41  619  63  19;  facsimile: 
-(-41  41  610  33  51.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-64- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missoiu-i  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roman  T.  Gabrys,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telep'&one:  (816)  329- 
4141;  facsimile:  (816)  329-4090. 
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SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Pilatus  Models  PC-12 
and  PC12/45  airplanes  was  published  in 
the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
November  23,  1999  (64  FR  65666).  The 
NPRM  proposed  to  require  replacing  the 
stick  pusher  capstan  and  the  stick 
pusher  servo  with  parts  of  improved 
design.  Accomplishment  of  the 
proposed  action  as  specified  in  the 
NPRM  would  be  required  in  accordance 
with  the  applicable  maintenance 
manual,  as  specified  in  Pilatus  Service 
Bulletin  No.  22-003,  dated  June  24, 
1999. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  69  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
8  workhours  per  airplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Pilatus  will  provide  parts  free  of  charge 
until  March  2000.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$33,120,  or  $480  per  airplane. 

Regulatory  Impact 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
FAA  has  determined  that  this  final  rule 


does  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

2000-02-31     Pilatus  .\ircrafl  Ltd.: 

Amendment  39-11549;  Docket  No.  99- 

CE-64-AD. 
Applicabihty:  Models  PC-12  and  PC-12/45 
airplanes,  all  manufacturer  serial  numbers 
(MSN)  up  to  and  including  MSN  180, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it.  ■* 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,. unless  already 
accomplished. 


To  prevent  improper  operation  of  the  stick 
pusher  system  caused  by  the  existing  design 
configuration,  which  could  result  in  the  loss 
of  control  of  the  airplane  during  a  stall, 
accomplish  the  following: 

(a)  Within  the  next  50  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  replace  the  stick  pusher  capstan  and 
stick  pusher  servo  with  parts  of  improved 
design,  in  accordance  with  the  applicable 
maintenance  manual,  as  specified  in  Pilatus 
Service  Bulletin  No.  22-003,  dated  June  24, 
1999.  The  new  part  numbers  (P/N)  are  as 
follows: 

(1)  Stick  Pusher  Capstan:  P/N 
978.61.11.124  (or  FAA-approved  equivalent 
part  number);  and 

(2)  Stick  Pusher  Servo:  P/N  tf78.61.ll.103 
(or  FAA-approved  equivalent  part  number). 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  of  the  affected 
airplanes,  a  stick  pusher  capstem  or  stick 
pusher  servo  that  is  not  of  the  part  number 
specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD,  respectively. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  2 1 . 1 99)  to  operate  the  airplane  tp 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  maybe 
approved  by  the  Manager,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Pilatus  Service  Bulletin  No.  22- 
003,  dated  June  24, 1999,  should  be  directed 
to  Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  •t-41  41  619  63  19;  facsimile:  -^41 
41  610  33  51.  This  service  information  may 
be  examined  at  the  FAA,  Central  Region, 
Office  of  tire  Regional  Counsel,  901  Locust. 
Room  506,  Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HB  99-406,  dated  August  16. 
1999. 

(f)  This  amendment  becomes  effective  on 
March  27,  2000. 

Issued  in  Kansas  City,  Missouri,  on  January 
27,  2000. 
Terry  L.  Chasteen, 

Acting  Manager,  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  00-2399  Filed  2-3-00:  8:45  am) 
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DEPARTMEN|  OF  THE  TREASURY 

Customs  Sen  ice 

19  CFR  Parts  1132  and  163 

[T.D.  00-7] 
RIN  1515-AC5S 

Export  Certificates  for  Sugar- 
Containing  Piloducts  Subject  to  Tariff- 
Rate  Quota 


agency:  U.S. 
Department  ol 
ACTION:  Interiip 
comments 


(pustoms  Service, 
the  Treasury, 
rule;  solicitation  of 


SUMMARY:  Thi:  document  amends  the 
Customs  Regu  ations  on  an  interim  basis 
to  set  forth  the  form  and  manner  by 
which  an  impi  )rter  establishes  that  a 
valid  export  a  irtilicate  is  in  effect  for 
certain  sugar-c  ontaining  products 
subject  to  a  tajiff-rate  quota,  that  are 
products  of  a  |  larticipating  country,  as 
defined  in  an  nterim  nilo  of  the  United 
States  Trade  Representative  (USTR). 
The  export  cei  tificate  is  necessary  to 
enable  the  im|  orter  to  claim  the  in- 
quota  rate  of  d  uty  on  the  sugar- 
containing  pre  ducts. 
DATES:  Interim  rule  effective  on 
February  4,  20  DO.  The  interim  rule  is 
applicable  to  ]  iroducts  of  a  participating 
country  as  des  cribed  in  the  USTR 
interim  rule  tl:  at  are  entered  or 
withdrawn  fro  m  warehouse  for 
consumption  ( tn  or  after  February  4, 
2000.  Commei  its  must  be  received  on  or 
before  April  4  2000. 
ADDRESS:  Writ  ten  comments  may  be 
addressed  to  a  nd  inspected  at  the 
Regulations  Bi  anch,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floo[',  Washington,  D.C. 
20229. 


FOR  FURTHER 

Leon  Haywarc 

Operations, 

SUPPLEMENTARY 


llfFORMATION  CONTACT: 
Office  of  Field 
-927-9704). 
INFORMATION: 


(2  32 


Background 

As  a  result  c  f  the  Uruguay  Round 
Agreements,  a  aproved  by  Congress  in 
section  101  of  the  Uruguay  Round 
Agreements  A:t  (URAA)  (Pub.  L.  103- 
465).  the  President,  by  Presidential 
Proclamation  "Jo.  6763,  established  a 
tariff-rate  quota  for  imported  sugar- 
containing  pre  ducts. 

Under  a  tari  f-rate  quota,  the  United 
States  applies  one  tariff  rate,  known  as 
the  in-quota  ta  riff  rate,  to  imports  of  a 
product  up  to  a  particular  amount, 
known  as  the  n-quota  quantity,  and 
another,  higher  rate,  known  as  the  over- 
quota  rate,  to  :  mports  of  a  product  in 


excess  of  the  given  amoimt.  The 
preferential,  in-quota  tariff  rate  would 
be  applicable  only  to  the  extent  that  the 
aggregate  in-quota  quantity  of  a  product 
allocated  to  a  counb7  had  not  been 
exceeded. 

Under  Presidential  Proclamation  No. 
7235,  dated  October  7,  1999,  the  United 
States  Trade  Representative  (USTR)  was 
given  authority  under  section  404(a)  of 
the  URAA  to  implement  the  tariff-rate 
quota  for  sugar-containing  products  to 
ensure  that  they  do  not  disrupt  the 
orderly  marketing  of  such  products  in 
the  United  States.  The  USTR  has 
already  assigned  Canada  an  in-quota 
allocation  of  the  sugar-containing 
products  (64  FR  54719;  October  7, 
1999). 

As  part  of  the  implementation  of  this 
tariff-rate  quota,  the  USTR  has 
established  an  export-certificate 
program  under  which  exporting 
countries  that  have  an  allocation  of  the 
in-quota  quantity  and  that  wish  to 
participate  in  the  program  may  use 
export  certificates  for  their  sugar- 
containing  products  that  are  exported  to 
the  United  States.  The  USTR  has  issued 
an  interim  rule  establishing  regulations 
for  this  export-certificate  program  (15 
CFR  part  2015)  (64  FR  67152;  December 
1,  1999).  The  USTR  interim  rule  has  an 
effective  date  of  January  31,  2000. 

An  exporting  country  wishing  to 
participate  in  the  export-certificate 
program  must  notify  the  USTR  and 
provide  the  necessary  supporting 
information.  As  defined  in  the  USTR 
interim  regulations  (15  CFR  2015.2(e)), 
a  participating  country  is  a  country  that 
has  received  an  allocation  of  the  in- 
quota  quantity  of  the  tariff-rate  quota, 
and  that  the  USTR  has  determined,  and 
has  so  informed  Customs,  is  eligible  to 
use  export  certificates  for  their  sugar- 
containing  products  exported  to  the 
United  States.  The  USTR  has  stated  that 
it  intends  to  publish  a  notice  in  the 
Federal  Register  whenever  a  country 
becomes,  or  ceases  to  be,  a  participating 
country. 

The  particular  sugar-containing 
products  subject  to  a  tariff-rate  quota  for 
which  the  USTR  has  established  the 
export-certificate  program  are  described 
in  additional  U.S.  Note  8  to  chapter  17 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  Specifically, 
unless  excepted  as  provided  in 
additional  U.S.  Note  3  to  chapter  17, 
HTSUS,  the  imported  sugar-containing 
products  covered  by  the  export- 
certificate  program  contain  over  10 
percent  by  dry  weight  of  sugars  derived 
from  cane  or  sugar  beets,  whether  or  not 
mixed  with  other  ingredients,  and  they 
are  classified  under  one  of  the  following 
HTSUS  subheadings:  1701.91.54, 


1704.90.74, 1806.20.75, 1806.20.95, 
1806.90.55,  1901.90.56,  2101.12.54, 
2101.20.54,  2106.90.78,  or  2106.90.95. 

While  a  coimtry  does  not  need  to 
participate  in  the  export-certificate 
program  in  order  to  receive  the  in-quota 
tariff  rate  for  its  share  of  the  in-quota 
quantity,  using  export  certificates 
assures  the  exporting  country  that  only 
those  exported  sugar-containing 
products  that  it  intends  for  the  United 
States  market  are  counted  against  its  in- 
quota  allocation.  As  already  noted,  this 
helps  ensure  that  such  products  do  not 
disrupt  the  orderly  marketing  of  sugar- 
containing  products  in  the  United 
States. 

On  December  4,  1998,  the 
Governments  of  the  United  States  and 
Canada  entered  into  a  Record  of 
Understanding  regarding  Areas  of 
Agricultural  Trade.  In  Annex  1 7  of  this 
Record  of  Understanding,  the  United 
States  agreed  to  require  an  export  permit 
issued  by  the  Government  of  Canada  in 
order  to  enable  an  importer  to  claim  the 
in-quota  tariff  rate  for  those  sugar- 
containing  products  of  Canadian  origin 
described  in  additional  U.S.  Note  8  to 
chapter  17,  HTSUS.  Canada  will  thus  be 
a  participating  country  in  this  export- 
certificate  program  as  of  January  31, 
2000,  the  effective  date  of  the  USTR 
interim  rule,  as  indicated  above. 

In  accordance  with  the  interim 
rulemaking  of  the  USTR,  Customs  is 
issuing  this  interim  rule  in  order  to  set 
forth  a  new  §  132.17,  Customs 
Regulations  (19  CFR  132.17),  that 
prescribes  the  form  and  manner  by 
which  an  importer  establishes  that  a 
valid  export  certificate  exists,  including 
a  unique  number  for  the  certificate  that 
must  be  referenced  on  the  entry  or 
withdrawal  from  warehouse  for 
consumption,  whether  filed  in  paper 
form  or  electronically.  This  will  ensure 
that  no  imports  of  the  specified  sugar- 
containing  products  of  a  participating 
coimtry  are  counted  against  the 
coimtry's  in-quota  allocation  unless  the 
products  are  covered  by  a  proper  export 
certificate.  The  export  certificate  is 
necessary  in  this  regard  in  order  to 
enable  the  importer  to  claim  the  in- 
quota  rate  of  duty  on  the'Sugar- 
containing  products. 

In  addition,  the  Interim  (a)(1)(A)  List 
set  forth  as  an  Appendix  to  part  163. 
Customs  Regulations  (19  CFR  part  163, 
Appendix),  that  lists  the  records 
required  for  the  entry  of  merchandise,  is 
revised  to  add  a  reference  to  the 
requirement  in  new  §  132.17  that  an 
importer  possess  a  valid  export 
certificate  for  sugar-containing  products 
that  are  subject  to  a  tariff-rate  quota  and 
that  are  products  of  a  participating 
country,  in  order  for  the  importer  to  be 
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able  to  claim  the  applicable  in-quota 
rate  of  duty. 

Also,  §  132.15,  Customs  Regidations 
(19  CFR  132.15),  is  revised  to  make 
provision  for  electronic  entry  filing  in 
the  case  of  beef  subject  to  a  tariff-rate 
quota,  for  which  the  importer  must 
similarly  possess  a  valid  export 
certificate  in  order  to  claim  the  in-quota 
rate  of  duty. 

Comments 

Before  adopting  this  interim 
regulation  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
that  are  timely  submitted  to  Customs. 
Customs  specifically  requests  comments 
on  the  clarity  of  this  interim  rule  and 
how  it  may  be  made  easier  to 
understand.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor,  Washington  D.C. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements,  the 
Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(a),  public  notice  is  inapplicable  to 
this  interim  rule  because  it  is  within  the 
foreign  affairs  function  of  the  United 
States.  Also,  for  the  above  reason,  there 
is  no  need  for  a  delayed  effective  date 
under  5  U.S.C.  553(d).  Because  no 
notice  of  proposed  rulemaking  is 
required  for  interim  regulations,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply; 
and  because  this  document  involves  a 
foreign  affairs  function  of  the  United 
States  and  implements  an  international 
agreement,  it  is  not  subject  to  the 
provisions  of  E.O.  12866. 

Paperwork  Reduction  Act 

The  collections  of  information 
involved  in  this  interim  rule  have 
already  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
and  assigned  OMB  Control  Numbers 
1515-0065  (Entry  simmiary  and 
continuation  sheet)  cind  1515-0214 
(General  recordkeeping  and  record 
production  requirements).  This  rule 
does  not  propose  any  substantive 
changes  to  the  existing  approved 
information  collections. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  OMB. 

List  of  Subjects 

19  CFR  Part  132 

Agricultiu-e  and  agricultural  products. 
Customs  duties  and  inspection,  Quotas, 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  163 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection,  Imports,  Reporting  and 
recordkeeping  requirements. 

Amendment  to  the  Regidations 

Accordingly,  parts  132  and  163, 
Customs  Regulations  (19  CFR  parts  132 
and  163),  cire  amended  as  set  forth 
below. 

PART  132— QUOTAS 

1.  The  general  authority  citation  for 
part  132  continues  to  read  as  follows, 
and  the  specific  sectional  authority 
under  this  part  is  revised  to  read  as 
follows  : 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1623,  1624. 

§  132.15  through  132.17  also  issued  under 
19  U.S.C.  1202  (additional  U.S.  Note  3  to 
Chapter  2,  HTSUS;  subchapter  III  of  Chapter 
99,  HTSUS;  and  additional  U.S.  Note  8  to 
Chapter  17,  HTSUS,  respectively).  1484, 
1508. 

2.  Section  132.15  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows; 

§  1 32.1 5    Export  certificate  for  beef  subject 
to  tariff-rate  quota. 

(a)  Requirement.  *   *   *  The  importer 
must  record  the  unique  identifying 
number  of  the  export  certificate  for  the 
beef  on  the  entry  siunmary  or 
warehouse  withdrawal  for  consumption 
(Customs  Form  7501,  Column  34),  or  its 
electronic  equivalent. 
***** 

3.  Part  132  is  amended  by  adding  a 
new  §  132.17  to  subpart  B  to  read  as 
follows; 

§  1 32.1 7    Export  certificate  for  sugar- 
containing  products  subject  to  tariff-rate 
quota. 

(a)  Requirement.  For  sugar-containing 
products  described  in  additional  U.S. 
Note  8  to  chapter  17,  HTSUS.  that  are 
classified  in  HTSUS  subheading 
1701.91.54.  1704.90.74,  1806.20.75, 
1806.20.95.  1806.90.55.  1901.90.56, 


2101.12.54,  2101.20.54,  2106.90.78,  or 
2106.90.95,  and  that  are  products  of  a 
participating  country,  as  defined  in  15 
CFR  2015.2(e),  the  importer  must 
possess  a  valid  export  certificate  in 
order  to  claim  the  in-quota  tariff  rate  of 
duty  on  the  products  at  the  time  they 
are  entered  or  withdrawn  from 
warehouse  for  consumption.  The 
importer  must  record  the  unique 
identifier  of  the  export  certificate  for 
these  products  on  the  entry  summary  or 
warehouse  withdrawal  for  consumption 
(Customs  Form  7501,  column  34),  or  its 
electronic  equivalent. 

(b)  Validity  of  export  certificate.  To  be 
valid,  the  export  certificate  must  meet 
the  requirements  of  15  CFR  2015.3(b), 
and  with  respect  to  the  requirement  of 
15  CFR  2015.3(b)(3)  that  the  certificate 
have  a  distinct  and  uniquely  identifiable 
nimiber,  this  unique  identifier  must 
consist  of  8  characters  in  any  alpha/ 
numeric  combination. 

(c)  Retention  and  production  of 
certificate  to  Customs.  The  export 
certificate  is  subject  to  the 
recordkeeping  requirements  of  part  163 
of  this  chapter  (19  CFR  part  163). 
Specifically,  the  certificate  must  be 
retained  for  a  period  of  5  years  in 
accordance  with  §  163.4(a)  of  this 
u:hapter,  and  must  be  made  available  to 
Customs  upon  request  in  accordance 
with  §  163.6(a)  of  this  chapter. 

PART  163— RECORDKEEPING 

1.  The  authority  citation  for  part  163 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  .301;  19  U.S.C.  66. 
1484,  1508.  1509,  1510,  1624. 

Appendix  to  Part  163    [Amended] 

2.  In  the  Appendix  to  part  163,  under 
heading  "IV.",  the  list  of  documents/ 
records  or  information  required  for 
entry  of  special  categories  of 
merchandise  is  amended  by  removing 
the  listing,  "§  132.15,  132.16  Export 
certificates,  respectively,  for  beef  or 
lamb  meat  subject  to  tariff-rate  quota", 
and  by  adding  the  following  listing  in 
its  place; 

"§§  132.15  througti  132.17    Export 
certificates,  respectively,  for  beef,  lamb 
meat,  or  sugar-containing  products  subject 
to  tariff-rate  quota". 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Approved:  January  19,  2000. 
)ohn  P.  Simpson, 

DepulyAssistant  Secretary  of  the  Treasury. 
(FR  Doc.  00-2518  Filed  2-1-00;  3:31  Pml 
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DEPARTMENi  OF  THE  TREASURY 
Internal  R«vm|ue  Service 
26  CFR  Part  1 

[TD8871) 

RIN  1545-AV22 

Remedial  Am4ndment  Period 

AGENCY:  Interdal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

summary:  Thii  document  contains 
regulations  relating  to  the  remedial 
amendment  period,  during  which  a 
sponsor  of  a  qualified  retirement  plan  ur 
an  employer  tMat  maintains  a  qualified 
retirement  plaii  can  make  retroactive 
amendments  t^  the  plan  to  eliminate 
certain  qualification  defects  for  the 
entire  period.  These  final  regulations 
clarify  the  scope  of  the  Commissioner's 
authority  to  provide  relief  from  plan 
disqualificatio|i  under  the  regulations. 
These  clarificajtions  confirm  the 
Commissionerjs  authority  to  provide 
appropriate  relief  for  plan  amendments 
relating  to  changes  to  the  plan 
qualification  roles  made  in  recent 
legislation.  These  final  regulations  affect 
sponsors  of  qualified  retirement  plans, 
employers  tha^  maintain  qualified 
retirement  plans,  and  qualified 
retirement  plan  participants. 
EFFECTIVE  OAT^:  These  regulations  are 
effective  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  S.F.  Maikhall  at  (202)  622-6030 
or  Lisa  A.  Tav^res  at  (202)  622-6090 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  docum«  nt  contains  amendments 
to  the  Income  '  'ax  Regulations  (26  CFR 
part  1)  under  section  401(b).  These 
regulations  pre  vide  guidance  to  clarify 
the  scope  of  ths  Commissioner's 
authority  to  pr  jvide  relief  from  plan 
disqualificatioi  i  under  section  401  (b) 
and  the  regulations.  On  August  1,  1997, 
temporary  regulations  (TD  8727)  under 
section  401  (b)  Were  published  in  the 
Federal  Register  (62  FR  41272).  A 
notice  of  propc  sed  rulemaking  (REG- 
106043-97),  cross-referencing  the 
temporary  regulations,  was  published  in 
the  Federal  Register  (62  FR  41322)  on 
the  same  day.  "The  temporary 
regulations  enabled  the  Commissioner 
to  provide  appropriate  relief  concerning 
the  timing  of  plan  amendments  relating 
to  changes  to  t  le  plan  qualification 
rules  made  in  lecent  legislation,  as  well 
as  for  other  pla  n  amendments  that  may 


be  needed  as  a  result  of  future  changes 
to  the  Internal  Revenue  Code  (Code). 

No  written  comments  responding  to 
the  notice  of  proposed  rulemaking  were 
received.  No  public  hearing  was 
requested  or  held.  The  proposed 
regulations  under  section  401(b)  are 
adopted  by  this  Treasiuy  decision,  and 
the  corresponding  temporary 
regulations  are  removed. 

Explanation  of  Provisions 

Section  401(b)  provides  that  a  plan  is 
considered  to  satisfy  the  qualification 
requirements  of  section  401(a)  for  the 
period  beginning  with  the  date  on 
which  it  was  put  into  effect,  or  for  the 
period  begiiming  with  the  earlier  of  the 
date  on  which  any  amendment  that 
caused  the  plan  to  fail  to  satisfy  those 
requirements  was  adopted  or  put  into 
effect,  and  ending  with  the  time 
prescribed  by  law  for  filing  the 
employer's  return  for  the  taxable  year  in 
which  that  plan  or  amendment  was 
adopted  (including  extensions)  or  such 
later  time  as  the  Secretary  may 
designate,  if  all  provisions  of  the  plan 
needed  to  satisfy  the  qualification 
requirements  are  in  effect  by  the  end  of 
the  specified  period  and  have  been 
made  effective  for  all  purposes  for  the 
entire  period. 

Section  1.401(b)-l(b)  lists  the  plan 
provisions  that  may  be  amended 
retroactively  pursuant  to  the  rules  of 
section  401(b).  These  plan  provisions, 
termed  disqualifying  provisions,  include 
the  plan  provisions  described  in  section 
401(b),  as  well  as  plan  provisions  that 
result  in  failiu'e  of  a  plan  to  satisfy  the 
qualification  requirements  of  the  Code 
by  reason  of  a  change  in  those 
requirements  effected  by  the  legislation 
listed  in  §  1.401(b)-l(b)(2)(i)  and  (ii). 
Under  §1.401(b)-l(b)(2)(ii),  a 
disqualifying  provision  also  includes  a 
plan  provision  that  is  integral  to  a 
qualification  requirement  changed  by 
specified  legislation.  As  in  effect  prior 
to  the  previously  issued  final  and 
temporary  regulations,  §  1.401(b)- 
l(b)(2)(iii)  provided  that  a  disqualifying 
provision  includes  a  plan  provision  that 
results  in  failure  of  the  plan  to  satisfy 
the  Code's  qualification  requirements  by 
reason  of  a  change  in  those 
requirements  effected  by  amendments  to 
the  Code,  that  is  designated  by  the 
Commissioner,  at  the  Conmiissioner's 
discretion,  as  a  disqualifying  provision. 

Section  1.401(b)-l(d)  provides  rules 
for  determining  the  period  for  which  the 
relief  provided  under  section  401(b) 
applies  (the  "remedial  amendment 
period"). 

Section  1. 401  (b)-l  (d)(1)  defines  the 
beginning  of  the  remedial  amendment 
period  for  the  disqualifying  provisions 


listed  in  §§  1.401(b)-(l)(b)(l)  and 
1.401(h)-l(b)(2)(i)and(ii). 

The  final  regulations  retain  the  rules 
set  forth  in  the  temporary  regulations  to 
clarify  the  scope  of  the  Commissioner's 
authority  to  provide  relief  from  plan 
disqualification  imder  section  401(b). 
These  changes  are  needed  to  clarify  the 
rules  relating  to  the  plan  provisions  that 
may  be  designated  by  the  Commissioner 
as  disqualifying  provisions  based  on 
amendments  to  the  plan  qualification 
requirements  of  the  Internal  Revenue 
Code.  Section  1. 401  (b)-l (b)(3)  retains 
the  rule  set  forth  in  the  temporary 
regulations  to  provide  that  a 
disqualifying  provision  includes  a  plan 
provision  designated  by  the 
Commissioner,  at  the  Coiiunissioner's 
discretion,  as  a  disqualifying  provision 
that  either  (1)  results  in  the  failure  of  the 
plan  to  satisfy  the  qualification 
requirements  of  the  Code  by  reason  of 
a  change  in  those  requirements;  or  (2)  is 
integral  to  a  qualification  requirement  of 
the  Code  that  has  been  changed.  Section 
1. 401  (b)-l  (c)(2)  retains  the  rule  set  forth 
in  the  temporary  regulations  to  provide   , 
the  Commissioner  with  explicit 
authority  to  impose  limits  and  provide 
additional  rules  regarding  the 
amendments  that  may  be  made  with 
respect  to  disqualifying  provisions 
during  the  remedial  amendment  period. 
Section  1.401(b)-l(d)(l)(iv)  and  (v) 
provide  conforming  rules,  as  previously 
provided  in  the  temporary  regulations, 
regarding  the  beginning  of  the  remedial 
amendment  period  for  disqualifying 
provisions  described  in  §  1.401(b)- 
1(b)(3). 

Special  Analyses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  businesses. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Linda  S.  F.  Marshall  and 
Lisa  A.  Tavares,  Office  of  the  Associate 
Chief  Coiuisel  (Employee  Benefits  and 
Exempt  Organizations).  However,  other 
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personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Par.  2.  Section  1.401{b)-l  is  amended 
by: 

1.  Revising  paragraphs  {b)(3),  (c),  and 
(d)(l)(iv). 

2.  Adding  paragraph  {d)(l)(v). 
The  addition  and  revisions  read  as 

follows: 

§  1 .401(b)-1    Certain  retroactive  changes  in 
plan. 

***** 

(b)  *   *   * 

(3)  A  plan  provision  designated  by  the 
Commissioner,  at  the  Commissioner's 
discretion,  as  a  disqualifying  provision 
that  either — 

(i)  Results  in  the  failure  of  the  plan  to 
satisfy  the  qualification  requirements  of 
the  Internal  Revenue  Code  by  reason  of 
a  change  in  those  requirements;  or 

(ii)  Is  integral  to  a  qualification 
requirement  of  the  Internal  Revenue 
Code  that  has  been  changed. 

(c)  Special  rules  applicable  to 
disqualifying  provisions — (1)  Absence  of 
plan  provision.  For  purposes  of 
paragraphs  (b)(2)  and  (3)  of  this  section, 
a  disqualifying  provision  includes  the 
absence  from  a  plan  of  a  provision 
required  by,  or,  if  applicable,  integral  to 
the  applicable  change  to  the 
qualification  requirements  of  the 
Internal  Revenue  Code,  if  the  plan  was 
in  effect  on  the  date  the  change  became 
effective  with  respect  to  the  plan. 

(2)  Method  of  designating 
disqualifying  provisions.  The 
Commissioner  may  designate  a  plan 
provision  as  a  disqualifying  provision 
pursuant  to  paragraph  (b)(3)  of  this 
section  only  in  revenue  rulings,  notices, 
and  other  guidance  published  in  the 
Internal  Revenue  Bulletin.  See 

§  601.601(d)(2)  of  this  chapter. 

(3)  Authority  to  impose  limitations.  In 
the  case  of  a  provision  that  has  been 
designated  as  a  disqualifying  provision 
by  the  Commissioner  pursuant  to 
paragraph  (b)(3)  of  this  section,  the 
Commissioner  may  impose  limits  and 
provide  additional  rules  regarding  the 
amendments  that  may  be  made  with 


respect  to  that  disqualifying  provision 
during  the  remedial  amendment  period. 
The  Commissioner  may  provide 
guidance  in  revenue  nilings,  notices, 
and  other  guidance  published  in  the 
Internal  Revenue  Bulletin.  See 
§  601.601(d)(2)  of  this  chapter. 

(d)  *  *  * 

(D*  *  * 

(iv)  In  the  case  of  a  disqualifying 
provision  described  in  paragraph 
(b)(3)(i)  of  this  section,  the  date  on 
which  the  change  effected  by  an 
amendment  to  the  Internal  Revenue 
Code  became  effective  with  respect  to 
the  plan;  or 

(v)  In  the  case  of  a  disqualifying 
provision  described  in  paragraph 
(b)(3)(ii)  of  this  section,  the  first  day  on 
which  the  plan  was  operated  in 
accordance  with  such  provision,  as 
amended,  unless  another  time  is 
specified  by  the  Commissioner  in 
revenue  rulings,  notices,  and  other 
guidance  published  in  the  Internal 
Revenue  Bulletin.  See  §  601.601(d)(2)  of 
this  chapter. 

§1.401(b)-1T    [Removed] 

Par.  3.  Section  1.401(b)-lT  is 
removed. 

John  M.  Dairymple, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  January  19.  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-1893  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  4830-01-4 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA236-0204;  FRL-6528-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision; 
Monterey  Bay  Unified  Air  Pollution 
Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMIMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
California  State  Implementation  Plan 
(SIP).  The  revisions  concern  Rule  207 
(Review  of  New  or  Modified  Sources) 
from  the  Monterey  Bay  Unified  Air 
Pollution  Control  District  (MBUAPCD), 
which  is  being  revised  to  add  an 
emission  offsets  exemption  for  pollution 
control  projects  that  are  mandated  by 
District,  state,  or  federal  regulation.  This 
approval  action  will  incorporate  the 


revised  rule  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
this  rule  is  to  regulate  emissions  from 
stationary  sources  of  air  pollution 
subject  to  District  new  source  review 
(NSR)  regulation  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  EPA 
is  finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 

DATES:  This  rule  is  effective  on  April  4, 
2000  without  further  notice,  unless  EPA 
receives  adverse  comments  by  March  6, 
2000.  If  EPA  receives  such  comment,  it 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Written  comments  must  be 
submitted  to  Roger  Kohn  at  the  Region 
IX  office  listed  below.  Copies  of  the  rule 
revision  and  EPA's  Technical  Support 
Document  (TSD)  with  the  Agency's 
evaluation  of  the  rule  are  available  for 
public  inspection  at  EPA's  Region  9 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  revisions 
are  also  available  for  inspection  at  the 
following  locations: 

Permits  Office  (AIR-3),  Air  Division, 
U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

California  Air  Resources  Board, 
Statioijary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812. 

Monterey  Bay  Unified  Air  Pollution 
Control  District.  24580  Silver  Cloud 
Court,  Monterey,  CA  93940. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Kohn,  Permits  Office  (AIR-3),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street.  San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1238,  E-mail: 
kohn.roger@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Applicability 

The  rule  being  approved  into  the 
California  SIP  is  MBUAPCD  Rule  207, 
Review  of  New  or  Modified  Sources. 

n.  Background 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  and  section  110(1)  of 
the  Act  provide  that  each 
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implementatii  in  plan  or  revision  to  an 
implementatii  m  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  pu  jlic  hearing.  Section 
172(c)(7)  of  the  Act  provides  that  plan 
provisions  foi  nonattainment  areas  shall 
meet  the  appl  cable  provisions  of 
section  110(a)  2). 

The  rule  was  adopted  by  the  District 
Board  of  Dire<tors  on  September  15, 
1999.  The  rul(  was  subsequently 
submitted  to  I  PA  by  the  California  Air 
Resources  Boj  rd  to  EPA  as  a  proposed 
revision  to  thq  California  SIP  on  October 
29,  1999. 

m.  EPA  Evalii  ation  and  Action 


submitted  Rule  207  for 
the  applicable  SIP.  This 
to  replace  the  existing 
same  number  and  title. 
I  aost  recent  submittal  of 
conti  tins  the  following  changes 
curr^t  SIP: 

has  been  added 
I  in  exemption  from  the 
provisio  as  of  the  rule  for  projects 
epission  increase  results 
lation  of  control 
pursuant  to  District,  state,  or 


MBUAPCD 
adoption  into 
rule  is  intendc  d 
SIP  rule  of  the 
MBUAPCD  "s 
Rule  207 
from  the 

•  A  new  provision 
that  provides 
offset 

in  which  an 
from  the  insta 
equipment 
federal  regula^ons 

•  The  rule 


lias  1 


provi 


lian 


require  an 
comment  on 
exemption. 

EPA  has  ev^uated 
and  has  deten|iined 
with  the  CAA 
EPA  policy.  Ir 
District.  EPA 
this  rule  chanj  i 
SIP  revision 
made  a  commitment 
Maintenance 
indicates  that 
may  violate  th 
Quality  Standi  rd 
correspondenqe 
adoption  reso 
MBUAPCD  bokrd 
this  commitra(  nt 
docket  for  this 
MBUAPCD 
under  section 
meeting  the  r 
110(a)  and  pai^ 


Rule 


rv.  Administrative 

A.  Executive  C  ^rder 


been  modified  to 
opdortunity  for  public 
p  rojects  using  the  new 


the  submitted  rule 
that  it  is  consistent 
EPA  regulations,  and 
correspondence  with  the 
ihformed  MBUAPCD  that 
e  would  be  an  acceptable 
ided  that  the  District 

to  revise  its 
if  new  air  quality  data 
he  District  has  violated  or 
National  Ambient  Air 
(NAAQS).  This 
along  with  the  rule 
liition  in  which  the 
of  directors  makes 
can  be  found  in  the 
rulemaking.  Therefore, 

207  is  being  approved 
10(k)(3)oftheCAAas 
e^uirements  of  section 
s  C  and  D. 


Requirements 

12866 


The  Office  o  f  Management  and  Budget 
(OMB)  has  ex€  mpted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regi^atory  Planning  and 
Review." 


B.  Executive  C  rder  13132 

Executive  Order 
(64  FR  43255 


13132,  Federalism 
i\ugust  10,  1999)  revokes 


and  replaces  Executive  Orders  12612, 
Federalism  and  12875,  Enhancing  the 
Intergovernmental  Partnership. 
Executive  Order  13132  requires  EPA  to 
develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regiilation  that  has  federedism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 


decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  sununary  of  the  natiu-e 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition.  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groiuids.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a){2}. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995      j 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  goveriunents  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
th^Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 


H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  Uiat  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  4,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub|ects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compound. 

Dated:  January'  7.  2000. 
Felicia  Marcus, 
Regional  Administrator.  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (270)(i)(B)  to  read  as 
follows: 

§  52.220    Identification  of  plan. 

***** 

(c)  *   *   * 


(270)  *   *   * 

(i)  *   *   * 

(B)  Monterey  Bay  Unified  Air 
Pollution  Control  District. 

(1)  Rule  207,  amended  on  September 
15,  1999. 
***** 

[FR  Doc.  00-2183  Filed  2-3-00;  8.45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6532-7] 

National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list.  The  NPL  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action{s),  if  any,  may 
be  appropriate.  This  rule  adds  10  new 
sites  to  the  NPL;  all  to  the  General 
Superfund  Section  of  the  NPL. 
EFFECTIVE  DATE:  The  effective  date  for 
this  amendment  to  the  NCP  March  6, 
2000. 

ADDRESSES:  For  addresses  for  the 
Headquarters  and  Regional  dockets,  as 
well  as  further  details  on  what  these 
dockets  contain,  see  Section  II, 
"Availability  of  Information  to  the 
Public"  in  the  SUPPLEMENTARY 
INFORMATION  portion  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Singer,  phone  (703)  603-8835, 
State,  Tribal  and  Site  Identification 
Center,  Office  of  Emergency  and 
-Remedial  Response  (mail  code  5204G), 
U.S.  Environmental  Protection  Agency: 
Ariel  Rios  Building;  1200  Pennsylvania 
Avenue  NW;  Washington.  DC  20460,  or 
the  Superfund  Hotline,  phone  (800) 
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424-9346  or  ( ^03) 412-9810  in  the 
Washington,  ]  )C,  metropolitan  area. 
supPLEME^^'Af  lY  information: 
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XIII.  Executive  Order  13084 
What  is  Executive  Order  13084  and  is  it 
Applicable  to  this  Final  Rule? 

I.  Background 

A.  What  Are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17,  1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Public  Law  99-499,  100  Stat. 
1613  etseq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promidgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  part 
300,  on  July  16, 1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20,  1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8,  1990  (55  FR  8666). 

As  required  under  section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  account  the  potential 
lu^ency  of  such  action  for  the  purpose 
of  taking  removal  action."  ("Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  42 
U.S.C.  §9601(23).) 

C.  What  Is  the  National  Priorities  List 

(NPLj? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA, 
as  amended  by  SARA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  fiuther 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 


environmental  risks  associated  with  a 
release  of  hazardous  substances.  The 
NPL  is  only  of  limited  significance, 
however,  as  it  does  not  assign  liability 
to  any  party  or  to  the  owner  of  any 
specific  property.  Neither  does  placing 
a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken. 

For  purposes  of  listing,  the  NPL 
includes  two  sections,  one  of  sites  that 
are  generally  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  that  are 
owned  or  operated  by  other  Federal 
agencies  (the  "Federal  Facilities 
Section").  With  respect  to  sites  in  the 
Federal  Facilities  Section,  these  sites  are 
generally  being  addressed  by  other 
Federal  agencies.  Under  Executive 
Order  12580  (52  FR  2923,  January  29, 
1987)  and  CERCLA  section  120,  each 
Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

D.  How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  §  300.425(c) 
of  the  NCP):  (1)  A  site  may  be  included 
on  the  NPL  if  it  scores  sufficiently  high 
on  the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  appendix  A 
of  the  NCP  (40  CFR  part  300).  The  HRS 
serves  as  a  screening  device  to  evaluate 
the  relative  potential  of  uncontrolled 
hazardous  substances  to  pose  a  threat  to 
hirnian  health  or  the  environment.  On 
December  14, 1990  (55  FR  51532),  EPA 
promulgated  revisions  to  the  HRS  partly 
in  response  to  CERCLA  section  105(c), 
added  by  SARA.  The  revised  HRS 
evaluates  four  pathways:  ground  water, 
surface  water,  soil  exposure,  and  air.  As 
a  matter  of  Agency  policy,  those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL;  (2)  Each  State 
may  designate  a  single  site  as  its  top 
priority  to  be  listed  on  the  NPL, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  §  300.425(c)(2)  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to     ^ 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  §  9605(a)(8)(B)); 
(3)  The  third  mechanism  for  listing. 
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included  in  the  NCP  at  40  CPR 
§  300.425(c)(3),  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8, 1983  (48  PR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  October  22, 
1999  (64  PR  56966). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  imdergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  §  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions  ***."  42  U.S.C. 
§  9601(24).)  However,  under  40  CFR 
§  300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  respond  to  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 

when  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 


area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boimdaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  that  contamination 
has  come  to  be  located,  or  from  which 
that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g..  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 
not  limited  to  that  property  (e.g. ,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entfre  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  name  "Jones  Co.  plant 
site,"  does  not  imply  that  the  Jones 
company  is  responsible  for  the 
contamination  located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  problem 
presented  by  the  release"  will  be 
determined  by  a  remedial  investigation/ 
feasibility  study  (Rl/FS)  as  more 
information  is  developed  on  site 
contamination  (40  CFR  §  300.5).  Diu-ing 
the  RI/FS  process,  the  release  may  be 
found  to  be  larger  or  smaller  than  was 
originally  thought,  as  more  is  learned 
about  the  source(s)  and  the  migration  of 
the  contamination.  However,  this 
inquiry  focuses  on  an  evaluation  of  the 
threat  posed;  the  boundaries  of  the 
release  need  not  be  exactly  defined. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  known  boundaries  of  the 
contamination  can  be  expected  to  * 

change  over  time.  Thus,  in  most  cases, 
it  may  be  impossible  to  describe  the 
boundaries  of  a  release  with  absolute 
certainty. 

Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 


liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  die  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  Are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  die  NCP  at  40  CFR 
§  300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Superfund- 
financed  response  has  been 
implemented  and  no  further  response 
action  is  required;  or 

(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate. 

As  of  January  19,  2000,  the  Agency 
has  deleted  206  sites  from  the  NPL. 

H.  Can  Portions  of  Sites  be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1,  1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  January  19,  2000,  EPA  has 
deleted  portions  of  18  sites. 

/.  What  Is  the  Construction  Completion 
Ust  (CCL)? 

EPA  also  has  developed  an'NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the  • 

successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2,  1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  qualify  for-the  CCL  when:  (1) 
any  necessary  physical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or  (3)  the  site  qualifies  for 
deletion  from  the  NPL. 
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The  contact  information  for  the 
Regional  dockets  is  as  follows: 

Barbara  Callahan,  Region  1  (CT,  ME, 
MA,  NH,  RI,  VT),  U.S.  EPA,  Records 
Center,  Mailcode  HSC,  One  Congress 
Street,  Suite  1100,  Boston,  MA 
02114-2023; 617/918-1356 

Ben  Conetta,  Region  2  (NJ,  NY,  PR,  VI), 
U.S.  EPA,  290  Broadway,  New  York, 
NY  10007-1866; 212/637-4435 

Dawn  Shellenberger  (GCI),  Region  3 
(DE,  DC,  MD,  PA,  VA,  WV),  U.S.  EPA, 
Library,  1650  Arch  Street,  Mailcode 
3PM52.  Philadelphia,  PA  19103;  215/ 
814-5364. 

Joellen  O'Neill,  Region  4  (AL,  FL,  GA, 
KY,  MS,  NC,  SC,  TN),  U.S.  EPA,  (Bl 
Forsyth  Street,  SW,  9th  floor,  Atlanta. 
GA  30303;  404/562-8127. 

Region  5  (IL,  IN,  MI,  MN,  OH,  WI),  U.S. 
EPA,  Records  Center,  Waste 
Management  Division  7-J,  Metcalfe 
Federal  Building,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604;  312/ 
886-7570. 

Brenda  Cook,  Region  6  (AR,  LA,  NM, 
OK,  TX),  U.S.  EPA,  1445  Ross 
Avenue,  Mailcode  6SF-RA,  Dallas, 
TX  75202-2733; 214/665-7436. 

Carole  Long,  Region  7  (lA,  KS,  MO,  NE), 
U.S.  EPA,  901  North  5th  Street, 
Kansas  City,  KS  66101;  913/551-7224. 

David  Williams,  Region  8  (CO,  MT,  ND, 
SD,  UT,  WY),  U.S.  EPA,  999  18th 
Street,  Suite  500,  Mailcode  8EPR-SA, 
Denver,  CO  80202-2466;  303/312- 
6757. 

Carolyn  Douglas.  Region  9  (AZ,  CA,  HI, 
NV.  AS,  GU),  U.S.  EPA,  75  Hawthorne 
Street,  San  Francisco,  CA  94105;  415/ 
744-2343. 

David  Bennett,  Region  10  (AK,  ID,  OR, 
WA),  U.S.  EPA,  11th  Floor,  1200  6th 
Avenue,  Mail  Stop  ECL-115,  Seattle, 
WA  98101;  206/553-2103. 

E.  How  Can  I  Obtain  a  Current  List  of 
NPL  Sites? 

You  may  obtain  a  current  list  of  NPL 
sites  via  the  Internet  at  http:// 
www.epa.gov/superfund/  (look  under 
site  information  category)  or  by 
contacting  the  Superfund  Docket  (see 
contact  information  above). 

m.  Contents  of  This  Final  Rule 

A.  Addition  to  the  NPL 

This  final  rule  adds  10  sites  to  the 
NPL;  all  to  the  General  Superfund 
Section  of  the  NPL.  Table  1  presents  the 
10  sites  in  the  General  Superfund 
Section.  Sites  in  the  table  are  arranged 
alphabetically  by  State. 


Table  1.— National  Priorities  List 
Final  Rule,  General  Superfund 

SECTiON 


state 

Site  name 

City/ 
county 

FL 

Trans  Circuit,  Inc 

Lake  Parte 

LA 

Marion  Pressure 
Treating. 

Marion 

NY  

Jackson  Steel 

Mineola/ 

North 

Hemp- 

stead 

NY  

Lawrence  Aviation 

Port  Jef- 

Industries, Inc. 

ferson 
Station 

NY  

Peter  Cooper  Cor- 
poration 
(Mari(hams). 

Dayton 

PA  

Old  Wilmington 

Sadsbury- 

Road  Ground 

ville 

Water  Contamina- 

tion. 

PR  

Scorpio  Recycling, 

Candeleri- 

Inc. 

aWard 

RI 

Centredale  Manor 

Nortti 

Restoration 

Provi- 

Project. 

dence 

SC  

Macailoy  Corpora- 

North 

■  tion. 

Charie- 
ston 

UT  

Jacobs  Smelter  

Stockton 

Number  of  Sites  Added  to  the  General 
Superfund  Section:  10. 

B.  Status  of  NPL 

With  the  10  new  sites  added  to  the 
NPL  in  today's  final  rule;  the  NPL  now 
contains  1,226  final  sites;  1.067  in  the 
General  Superfund  Section  and  159  in 
the  Federal  Facilities  Section.  With  a 
separate  rule  (published  elsewhere  in 
today's  Federal  Register)  proposing  to 
add  8  new  sites  to  the  NPL,  there  are 
now  55  sites  proposed  and  awaiting 
final  agency  action,  48  in  the  General 
Superfund  Section  and  7  in  the  Federal 
Facilities  Section.  Final  and  proposed 
sites  now  total  1,281.  (These  numbers 
reflect  the  status  of  sites  as  of  January 
19,  2000.  Sites  deletions  may  affect 
these  numbers  at  time  of  publication  in 
the  Federal  Register.) 

C.  What  Did  EPA  Do  With  the  Public 
Comments  It  Received? 

EPA  reviewed  all  comments  received 
on  the  sites  in  this  rule.  The  following 
sites  were  proposed  on  October  22, 1999 
(64  FR  56992):  Trans  Circuit,  Inc., 
Marion  Pressure  Treating,  Jackson  Steel. 
Lawrence  Aviation  Industries,  Scorpio 
Recycling,  Inc.,  Centredale  Manor 
Restoration  Project,  and  Macailoy 
Corporation.  The  Old  Wilmington  Road 
Ground  Water  Contamination  site  and 
the  Jacobs  Smelter  site  were  proposed 
on  July  22, 1999  (64  FR  39886).  The 
Peter  Cooper  Corporation  (Markhams) 
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site  was  proposed  on  April  23,  1999  (64 
PR  19968). 

For  Trans  Circuit,  Inc.,  Marion 
Pressure  Treating,  Jackson  Steel, 
Lawrence  Aviation  Industries,  Scorpio 
Recycling,  Inc.,  Centredale  Manor 
Restoration  Project,  and  Macalloy 
Corporation,  EPA  received  no  comments 
affecting  the  HRS  scoring  of  these  sites 
and  therefore,  EPA  is  placing  them  on 
the  final  NPL  at  this  time. 

EPA  responded  to  all  relevant 
comments  received  on  the  other  sites. 
EPA's  responses  to  site-specific  public 
comments  are  addressed  in  the 
"Support  Document  for  the  Revised 
National  Priorities  List  Final  Rule — 
January  2000." 

IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993)),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  Agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  gsants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

B.  Is  This  Filial  Rule  Subject  to 
Executive  Order  12866  Review? 

No,  the  Office  of  Management  and 
Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

V.  Uniiinded  Mandates 

A.  What  Is  the  Unfunded  Mandates 
Reform  Act  (UMRA)? 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 


analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  biu-densome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
'  costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

B.  Does  UMRA  Apply  to  This  Final 
Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 
This  rule  will  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 
site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  undertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  from  site-specific  decisions 
regcirding  what  actions  to  take,  not 
directly  from  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 


above,  the  private  sector  is  not  expected 
to  incxu-  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

VI.  Effect  on  Small  Businesses 

A.  What  Is  the  Regulatory  Flexibility 
Act? 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare, 
and  make^vailable  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Final  Rule? 

No.  While  this  rule  revises  the  NPL, 
an  NPL  revision  is  not  a  typical 
regulatory  change  since  it  does  not 
automatically  impose  costs.  As  stated 
above,  adding  sites  to  the  NPL  does  not 
in  itself  require  any  action  by  any  party, 
nor  does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected  as  a  whole.  As  a  consequence, 
impacts  on  any  group  are  hard  to 
predict.  A  site's  inclusion  on  the  NPL 
could  increase  the  likelihood  of  adverse 
impacts  on  responsible  parties  (in  the 
form  of  cleanup  costs),  but  at  this  time 
EPA  cannot  identify  the  potentially 
affected  businesses  or  estimate  the 
number  of  smaU  businesses  that  might 
also  be  affected. 

The  Agency  does  expect  that  placing 
the  sites  in  this  rule  on  the  NPL  could 
significantly  affect  certain  industries,  or 
firms  within  industries,  that  have 
caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
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Vn.  Possible  CUanges  to  the  Efifective 
Date  of  the  Rub  I 


Been  Submitted  to 
General  Accounting 


A.  Has  This  Ru.  e 
Congress  and  t^e 
Office? 

The  Congress  onal  Review  Act,  5 
U.S.C.  section  flioi  et  seq.,  as  added  by 
the  Small  Busirtess  Regulatory 
Enforcement  Fa  imess  Act  of  1996, 
generally  provi(  les  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  tt  e  rule  must  submit  a 
rule  report,  whi  [;h  includes  a  copy  of 
the  rule,  to  eacl  House  of  the  Congress 
and  to  the  Com]  )troller  General  of  the 
United  States.  E  PA  has  submitted  a 
report  containir  g  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Reg  ister.  A  "major  rule" 
cannot  take  effe  :t  until  60  days  after  it 
is  published  in  he  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.:  I.C.  §  804(2). 

B.  Could  the  Efj  active  Date  of  This  Final 
Rule  Change? 

Provisions  of  ;he  Congressional 
Review  Act  (CR\)  or  section  305  of 
CERCLA  may  alker  the  effective  date  of 
this  regulation. 

Under  the  CR\,  5  U.S.C.  §  801(a), 
before  a  rule  caj  i  take  effect  the  federal 
agency  promulg  ating  the  rule  must 
submit  a  report  :o  each  House  of  the 
Congress  and  to  the  Comptroller 
General.  This  re  port  must  contain  a 
copy  of  the  rule  a  concise  general 
statement  relatii  ig  to  the  rule  (including 
whether  it  is  a  r  lajor  rule),  a  copy  of  the 
cost-benefit  ana  ysis  of  the  rule  (if  any), 
the  agency's  act  ons  relevant  to 
provisions  of  th ;  Regulatory  Flexibility 
Act  (affecting  snail  businesses)  and  the 
Unfunded  Man(  ates  Reform  Act  of  1995 
(describing  unfi  mded  federal 
requirements  in  posed  on  state  and  local 
governments  and  the  private  sector), 
and  any  other  r«  levant  information  or 


requirements  and  any  relevant 
Executive  Orders. 

EPA  has  submitted  a  report  under  the 
CRA  for  this  rule.  The  rule  will  take 
effect,  as  provided  by  law,  within  30 
days  of  publication  of  this  document, 
since  it  is  not  a  major  rule.  Section 
804(2]  defines  a  major  rule  as  any  rule 
that  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  finds  has  resulted  in  or 
is  likely  to  result  in:  an  annual  effect  on 
the  economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  NPL  listing  is  not  a 
major  rule  because,  as  explained  above, 
the  listing,  itself,  imposes  no  monetary 
costs  on  any  person.  It  establishes  no 
enforceable  duties,  does  not  establish 
that  EPA  necessarily  will  undertake 
remedial  action,  nor  does  it  require  any 
action  by  any  party  or  determine  its 
liability  for  site  response  costs.  Costs 
that  arise  out  of  site  responses  result 
from  site-by-site  decisions  about  what 
actions  to  take,  not  directly  from  the  act 
of  listing  itself.  Section  801(a)(3) 
provides  for  a  delay  in  the  effective  date 
of  major  rules  after  this  report  is 
submitted. 

C.  What  Could  Cause  the  Effective  Date 
of  This  Rule  to  Change? 

Under  5  U.S.C.  801(b)(1)  a  rule  shall 
not  take  effect,  or  continue  in  effect,  if 
C!ongress  enacts  (and  the  President 
signs)  a  joint  resolution  of  disapproval, 
described  under  section  802. 

Another  statutory  provision  that  may 
affect  this  rule  is  CERCLA  section  305, 
which  provides  for  a  legislative  veto  of 
regulations  promulgated  under 
CERCLA.  Although  INS  v.  Chadha,  462 
U.S.  919,103  S.  Ct.  2764  (1983)  and  Bd. 
of  Regents  of  the  University  of 
Washington  v.  EPA.  86  F.3d  1214,1222 
(D.C.  Cir.  1996)  cast  the  validity  of  the 
legislative  veto  into  question,  EPA  has 
transmitted  a  copy  of  this  regulation  to 
the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives. 

If  action  by  Congress  under  either  the 
CRA  or  CERCLA  section  305  calls  the 
effective  date  of  this  regulation  into 
question,  EPA  will  publish  a  document 
of  clarification  in  the  Federal  Register. 


Vm.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  §272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  iiiuuasistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  cu-e  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
to  This  Final  Rule? 

No.  This  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

IX.  Executive  Order  12898 

A.  What  is  Executive  Order  12898? 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environaiental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Environmental  Justice 
Advisory  Council,  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

B.  Does  Executive  Order  12898  Apply  to 
this  Final  Rule? 

No.  While  this  rule  revises  the  NPL, 
no  action  will  result  from  this  rule  that 
will  have  disproportionately  high  and 
adverse  human  health  and 
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environmental  effects  on  any  segment  of 
the  population. 

X.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  nUe  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Final  Rule? 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  the  Agency  does  not 
have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  section  presenta 
disproportionate  risk  to  children. 

XI.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  §  3501 
et  seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  0MB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
0MB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  this  rule  does 
not  contain  any  information  collection 
requirements  that  require  approval  of 
the  OMB. 


Xn.  Executive  Orders  on  Federalism 

What  Are  The  Executive  Orders  on 
Federalism  and  Are  They  Applicable  to 
This  Final  Rule? 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
govermnent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
goveriunents,  the  nature  of  their 
concerns,  any  written  conmiunications 
from  the  goveriunents,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

On  August  4,  1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism,  Executive  Order  13132,  (64 
FR  43255  (August  10,  1999),]  which  will 
take  effect  on  November  2,  1999.  In  the 
interim,  the  ciurent  Executive  Order 
12612  (52  FR  41685  (October  30,  1987),] 
on  federalism  still  applies.  This  rule 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  govenmient  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612.  This  rule  will 
not  result  in  the  imposition  of  any 
additional  requirements  on  any  State, 
local  governments  or  other  political 
subdivisions  within  any  State. 
Accordingly,  the  requirements  of 
section  6{c)  of  Executive  Order  12612  do 
not  apply  to  this  rule. 


Xm.  Executive  Order  13084 

What  is  Executive  Order  13084  and  Is  It 
Applicable  to  this  Final  Rule? 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  1 3084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conununities." 

This  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  because  it 
does  not  significantly  or  uniquely  affect 
their  communities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  hazardous  waste. 
Intergovernmental  relations.  Natural 
resources.  Oil  pollution,  penalties. 
Reporting  and  record  keeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  lanuary  28.  2000. 
Timothy  Fields,  Jr., 

Assistant  Administrator.  Office  of  Solid  Waste 
and  Emergency  Response. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300-{AMENDED] 

1 .  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777.  56  FR  54757.  3  CFR, 
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1991  Comp.,  p 
3  CFR, 1987 


3  51 


Con  p 


2.  Table  1  o 
is  amended 


1;  E.O.  12580,  52  FR  2923, 
p.  193. 

f  (Appendix  B  to  Part  300 
by  adding  the  following 


sites  in  alphabetical  order  to  read  as 
follows: 


Appendix  B  to  Part  300 — National 
Priorities  List 


Table  1  .—General  Superfund  Section 


state 


Site  name 


City/County 


Notes(a) 


FL Trarp  Circuit,  Inc Lake  Park. 

•  ft  .  ft 

LA Marii>n  Pressure  Treating  Marion. 

•                                #  ♦      ■ 

NY  Jack^n  Steel Mineola/North  Hempstead. 


NY 


NY 


PA 


PR 


Lawi  ance  Aviation  Industries,  Inc Port  Jefferson  Station. 

*  •  * 

Pete  Cooper  Corporation  (Markhams)  Winsk>w  Township. 

•  •  • 

Old  VVilmington  Road  Ground  Water  Con-    Sadsburyville. 
tar  tination. 

•  *  * 

ScODi 


io  Recycling,  Inc Candeleria  Ward. 

•  *  * 

Rl  Cenljedale  Manor  Restoration  Project  North  Providence. 

•  ft  * 

SC  Macilloy  Corporation  North  Charieston. 


UT  Jaco  )s  Smelter 


Stockton. 


(a)  A  =  Based 
28.50). 
C  =  Sites  on  CAnstructi 
S  =  State  top  pfiority 
P  =  Sites  with 


on  issuance  of  health  advisory  by  Agency  for  Toxic  Substance  and  Disease  Registry  (if  scored,  HRS  score  need  not  be  < 


ion  Completion  list, 
(included  among  the  100  top  priority  sites  regardless  of  score). 

dartial  deletion(s). 


[FR  Doc.  00-247.: 

BILUNG  COOE  6560-te-P 


Filed  2-3-00;  8:45  am] 


ENVIRONMEN 
AGENCY 


AL  PROTECTION 


40  CFR  Part  71 


1 


Polychlorinated  Biphenyls  (PCBs), 
Manufacturing,  Processing, 


(4)  No  person  may  manufacture, 
process,  or  distribute  in  commerce  PCBs 
for  research  and  development  unless 
they  have  been  granted  an  exemption  to 
do  so  under  TSCA  section  6(e)(3KB). 
***** 

[FR  Doc.  00-55501  Filed  2-3-00;  8:45  am] 

BILLING  COOE  1505-01-0 


Distribution  in 
Prohibitions 

CFR  Correction 


Commerce,  and  Use 


In  Title  40  of 
Regulations,  pa't: 
of  July  1,  1999, 
§761.30  is  corrected 
paragraph  {j)(4) 


the  Code  of  Federal 
s  700  to  789,  revised  as 
page  537,  part  761, 
by  reinstating 
to  read  as  follows: 


§761.30    Authoifzatlons. 

*         *         * 

(j)  *  *  * 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  991223349-9349-01;  I.D. 
122199A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Bering  Sea  and 
Aleutian  Islands  Area;  Interim  Harvest 
Specifications  for  Groundfish; 
Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Correction. 

SUII«MARY:  NMFS  is  correcting  the 
Interim  2000  Harvest  Specifications  for 
groundfish  of  the  Bering  Sea  and 
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Aleutian  Islands  management  area 
(BSAI). 

DATES:  Effective  0001  hrs,  Alaska  local 
time,  January  1,  2000,  until  the  effective 
date  of  final  2000  harvest  specifications 
for  groundfish,  which  will  be  published 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMF)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 


Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
at  subpart  H  of  50  CFR  part  600  and  CFR 
part  679. 

Correction 

In  the  rule,  Interim  2000  Harvest 
Specifications  for  Groundfish  of  the 
BSAI,  published  on  January  3,  2000  (65 
FR  60)  FR  DOC  99-34030,  page  62, 
under  Table  1  INTERIM  2000  TAG 
AMOUNTS  FOR  GROUNDFISH  AND 
APPORTIONMENTS  THEREOF  FOR 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  MANAGEMENT  AREA,  3'^ 
column  "Interim  TAG,"  at  the  stub  entry 
"Atka  mackerel,"  (1)  remove  the  figure 
"14,306"  assigned  to  Other  gear,  and 


add  the  figure  "7,153"  in  its  place,  and 
(2)  imder  3^^^  column  "Interim  TAG"  at 
the  stub  entry  "Total  interim  TAG," 
remove  the  figure  "635,888"  and  add 
the  figure  "628,735"  in  its  place. 

Classification 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  31,  2000.   ■* 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-2455  Filed  2-3-00;  8:45  am] 
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This  section  of 
contains  notices  I 
issuance  of  rules 
purpose  of  these 
persons  an  oppoi^unity 
rule  making  prior 
rules. 


FEDERAL  REGISTER 
the  public  of  the  proposed 
and  regulations.  The 
notices  is  to  give  interested 

to  participate  in  the 
lo  the  adoption  of  the  final 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 
7  CFR  Part  718 

RIN  0560-AF36 

Amendment  to  the  Farm 
Reconstitution  Regulations  for 
Acreages,  Allotments,  and  Quotas 


AGENCY:  Farm 
ACTION:  Proposed 
comments. 


^ervice  Agency,  USDA. 
rule  with  requests  for 


summary:  This 

amend  regulatic 

determine  whet  ler 

land  will  be  coqsidered 

for  certain 

regulations  also 

definitions  for 

rule,  if  adopted 

definitions, 

certain  farm  recbnstitutions 


,  cha  ige 


and  Complianc( 
Service  Agency 


roposed  rule  would 
ns  that  are  used  to 
separate  tracts  of 
separate  farms 
com^iodity  programs.  The 
set  generic  terms  and 
t^ose  programs.  This 
would  modify  several 
the  effective  date  for 
and  add 
governing  farm 
changes  are  expected  to 
adihinistration  of  farm 


new  provisions 
divisions.  Thes<  i 
improve  the 
programs. 

DATES:  Commer  ts  must  be  received  on 
or  before-March  6,  2000  to  be  assured 
of  consideratioi 

ADDRESSES:  Submit  comments  to: 
Loretta  Baxa,  Praduction,  Emergencies 
Division  (PECD),  Farm 
j(FSA),  USDA.  STOP 
0517,  1400  Inde  pendence  Avenue,  SW, 
Washington,  D.(:.  20250-0517, 
telephone  (202)  720-7602,  e-mail 
loretta baxa@v  dc.fsa.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  Baxa  at  (202)  720-7602. 
SUPPLEMENTARY  INFORMATION: 

Executive  Ordei  12866 

This  rule  has  )een  determined  to  be 
not  significant  f  ir  purposes  of  Executive 
Order  12866  an<  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (0\  B). 


Regulatory  Flexibility 

It  has  been  de  ermined 
Regulatory  Flexjb 


Act 

that  the 
ility  Act  is  not 


applicable  to  this  proposed  rule  because 
FSA  is  not  required  by  5  U.S.C.  533  or 
any  other  provision  of  the  law  to 
publish  a  notice  of  proposed  rulemaking 
with  respect  to  the  subject  iQatter  of  this 
rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Enviroimiental  Impact  Statement  is 
needed. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988.  The  provisions  of  this  proposed 
rule  preempt  State  laws  to  the  extent 
such  laws  are  inconsistent  with  the 
provisions  of  this  rule.  The  provisions 
of  this  rule  are  not  retroactive.  Before 
any  judicial  action  may  be  brought 
concerning  the  provisions  of  this  rule, 
the  administrative  remedies  must  be 
exhausted. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24. 
1983). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 

Paperwork  Reduction  Act 

Information  collected  in  this  rule  has 
been  approved  by  0MB  and  assigned 
OMB  Control  Number  0560  0025.  This 
rule  does  not  contain  any  new 
collection  information  requirements. 

Executive  Order  12612 

It  has  been  determined  that  this  rule 
does  not  have  significant  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 


provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government. 

Discussion  of  the  Proposed  Rule 

A  number  of  commodity  programs  are 
administered  on  a  farm-by-farm  basis. 
Rules  in  7  CFR  part  718  govern  what  is 
considered  to  be  a  "farm"  for  certain 
commodity  programs  and  sets  out  other 
generic  definitions  and  rules  for  those 
programs.  This  proposed  rule  would 
amend  part  718  in  several  respects. 
First,  a  number  of  definitions  foimd  at 
§  718.2  would  be  amended.  Among 
these,  the  "agricultural  use"  definition 
in  that  section  would  be  revised  in  its 
entirety.  Under  the  rules  in  part  718  in 
certain  instances  the  division  of  a  farm's 
"contract  acreage"  (acreage  enrolled  in 
the  Production  Flexibility  Contract 
program  administered  under  7  CFR  part 
1412)  will  be  made  on  the  basis  of  each 
separate  tract's  agricultural  use  acreage. 
Currently,  the  §  718.2  "agricultural  use" 
definition  refers  to  certain  specific  crop, 
forage  and  conserving  uses.  To  avoid 
being  unduly  restrictive,  the  definition 
would,  by  this  rule,  be  modified  to  more 
generally  provide  that  it  includes  any 
agricultural  activity.  Also,  §  718.2 
would  be  amended  to  add  a  definition 
for  "common  ownership  unit".  That 
term  and  concept  is  used  in  connection 
with  tobacco  farm  divisions  under  7 
CFR  part  723  in  which  production 
histories  may  be  assigned  to  those  units. 
The  added  definition  follows  that  which 
already  appears  in  part  723.  Further,  the 
"cropland"  definition  in  §  718.2  is 
important  for  a  number  of  program 
matters  including  the  establishment  of 
how  much  land  on  the  farm  can  be 
enrolled  in  the  Production  Flexibility 
Contract  program  and  the  Conservation 
Reserve  Program.  This  rule  would 
clarify  the  definition  to  specify  that:  (1) 
newly  broken  out  land  will  be 
considered  "cropland"  for  part  718 
purposes  so  long  as  the  land  is  capable 
of,  and  is  intended  to  be  harvested  using 
normal  harvesting  and  production 
techniques  and  (2)  land  devoted  to 
ponds,  tanks,  or  trees  will  not  generally 
be  considered  "cropland"  for  part  718 
purposes.  In  addition,  the  "farm" 
definition  contained  in  §  718.2  will  be 
modified.  Currently,  that  term  is  defined 
to  mean  a  unit  operated  by  one  producer 
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with  equipment,  labor,  accoiuiting 
system  and  management  separate  from 
other  production  luiits.  To  comport 
more  plainly  with  current  practice  and 
more  clearly  incorporate  the  other 
conditions  that  apply  to  the  constitution 
of  a  farm  imder  part  718.  the  "farm" 
definition  would  be  clarified  to  specify 
that  a  farm  must  (in  addition  to  meeting 
other  requirements)  consist  of  tracts 
that:  (1)  Have  both  the  same  owner  and 
operator  or  (2)  have  the  same  operator 
but  have  multiple  owners  who  have 
agreed  in  writing  to  have  the  tracts 
treated  as  one  farm.  Also,  as  indicated, 
in  the  current  definition  it  is  provided 
that  the  farm's  equipment,  labor, 
accounting  system  and  management 
must  be  separate  from  that  of  other 
units.  That  provision  would,  in  the 
proposed  rule  be  moved  to  §  718.201. 
Further,  the  current  "farmland" 
definition  specifies  that  "farmland" 
includes  cropland,  forest,  and  other 
land  on  the  farm.  That  which  is 
"farmland"  and  which  is  not 
"farmland",  can  be  important  for  some 
program  determinations.  In  this  nde,  the 
part  718  "farmland"  definition  will  be 
clarified  to  match  other  definition 
changes  proposed  in  this  rule.  Finally, 
with  respect  to  the  definitions,  the  term 
"operator"  is  ciurently  defined  in 
§  718.2  to  mean  the  person  who  is 
determinated  by  the  local  Farm  Service 
Agency  (FSA)  county  committee  to  be 
the  person  in  charge  of  the  farm  for  the 
current  year.  Since  those  determinations 
(of  who  is  the  "operator"  on  the  farm) 
are  sometimes  on-going  determinations 
rather  than  determinations  that  are 
made  every  year,  the  new  definition 
would  remove  the  reference  to  the 
"current  year." 

Also,  this  rule  would  amend 
provisions  of  §  710.201  relating  to  those 
instances  in  which  the  combination  of 
farms  is  prohibited.  Under  the  ciurent 
regulations,  a  PFC  farm  and  non-PFC 
farm  cannot  be  combined  because  to  do 
so  could  unduly  expand  the  eligibility 
of  the  producer  for  certain  conunodity 
loans  which  are,  by  statute,  intended  to 
be  limited  to  PFC  farms  only.  However, 
that  concern  may  not  come  into  play 
when  the  non-PFC  farm  has  potential 
PFC  eligibility  because  of  an  existing 
CRP  contract  and  the  entirety  of  that 
farm  is  enrolled  in  the  CRP. 
Accordingly,  the  rule  would  allow  such 
combinations  to  occur  in  those  limited 
circumstances  despite  the  fact  that  one 
farm  is  a  PFC  farm  and  the  other  is  not. 
The  rule  contemplates,  however,  that  if 
on  the  termination  of  the  CRP  contract 
the  new  PFC  eligibility  is  not  exercised, 
the  two  farms  would  have  to  be  divided 
back  into  separate  farms.  Further,  the 


rule  would  also  amend  §  718.204. 
Specifically,  that  section  would  be 
revised  to  add  a  provision  that  specifies 
for  farms  in  the  PFC  program  that  a 
requested  farm  reconstitution  will 
become  effective  for  the  current  year 
nnlv  if  initiatpH  hpfore  the  earlier  of 
June  1  of  the  fiscal  year  or  the  date  on 
which  PFC  payments  for  the  farm  for 
that  year  are  issued.  This  will  help 
avoid  having  a  change  in  farm 
organization  that  may  raise  a  dispute 
over  the  proper  distribution  of  current 
PFC  monies.  Also,  under  the  current 
provisions  of  §  718.204,  the  county  FSA 
committee,  with  the  concurrence  of  the 
State  FSA  committee,  can  allow 
extension  of  the  deadlines  otherwise 
provided  for  in  §  718.204  so  long  as  the 
extension  would  not  serve  to  foster  a 
scheme  to  avoid  substantive  program 
requirements.  In  this  rule  that  allowance 
would  no  longer  apply  to  the  special 
deadline  that  applies  to  PFC  contracts. 
This  change  would  be  made  to  further 
assure  that  there  is  no  interference  and 
confusion  over  the  making  of  current 
PFC  payments  and  to  assure  uniformity. 
That  section  also  contains  a  provision 
with  a  special  tule  for  farms  with 
tobacco  or  peanuts  which  provides  that 
the  farm  reconstitutions  for  those  farms 
will  be  effective  for  the  current  year 
only  if  the  reconstitution  is  initiated 
before  the  crop  is  planted  or  would  have 
been  planted.  To  assure  clarity  in  the 
application  of  the  rules,  §  718.204 
would  be  amended  to  add  an  additional 
provision  which  addresses  the  situation 
where  the  reconstitution  involves  both: 
(1)  a  PFC  and  (2)  tobacco  or  peanut 
farms.  In  such  case,  the  earlier  of  the 
two  deadlines  (the  one  for  PFC  farms 
and  the  one  for  tobacco  and  peanut 
farms)  would  establish  the  last  date  by 
which  a  farm  reconstitution  could  be 
effective  for  the  ciurent  year.  Finally, 
there  would  be  one  additional  provision 
added  to  §  718.204(e)  to  specify  that  the 
division  of  or  combination  of  farm 
acreage  would  cdso  include  the  division 
or  combination  of  any  potential  PFC 
eligibility  that  may  be  associated  with  a 
current  CRP  contract.  That  is,  when  the 
PFC  was  initiated,  farms  with  certain 
preexisting  "crop  acreage  bases"  were 
given  a  one-time  opportunity  to  enroll 
in  the  PFC.  Eligible  farms  had  to  have 
a  "crop  acreage  base"  under  a 
preexisting  program.  Producers  had  to 
enroll  their  acreage  in  the  program  by  a 
set  date  in  1996,  the  only  exception 
being  that  a  later  sign-up  was  allowed 
for  farms  that  had  a  crop  acreage  base 
in  suspension  under  a  CRP  contract. 
Those  farms,  on  a  one-time  only  basis, 
can  enroll  acreage  into  the  PFC  upon 


termination  of  the  CRP  contract,  subject 
to  certain  conditions. 

Amendments  are  also  proposed  for 
§  718.205.  That  section  sets  out,  in  an 
order  of  priority,  the  various  calculation 
methods  that  are  used  to  divide  up  or 
reconstitute  a  farm.  To  improve  program 
performance,  amendments  are  proposed 
here  to  §  718.205.  The  ciurent  priority 
list  calls  for  using  the  following  division 
and  reconstitution  methods  in  the 
following  order  or  priority  as  applicable; 
(1)  Estate  method;  (2)  designation  by 
owner  method;  (3)  contribution  method; 
(4)  agricultural  use  method;  (5)  cropland 
method  and  (6)  history  method.  This 
rule  would  add  a  new  method  which  is 
to  be  called  the  "default  method"  and 
which  will,  as  a  matter  of  priority,  be 
added  between  the  "agricultural  use" 
and  "cropland"  methods.  Under  the 
"default"  method  the  tracts  would  be 
divided  away  from  the  parent  farm 
based  on  the  attributes  of  the  individual 
tracts  at  the  time  of  the  division.  Also, 
because  of  the  addition  of  this  new 
method,  other  technical  revisions  have 
been  needed  so  as  to  reorganize 
§  718.205.  In  addidon,  §  718.205  has 
been  further  revised  to  specify  that  the 
agency  can  adjust  the  results  of  any 
reconstitution  when  it  believes  that  to 
do  so  would  be  more  equitable  or  would 
further  the  purposes  of  the  program 
which  are  impacted  by  decisions  made 
under  part  718.  Still  further,  a  provision 
is  added  to  §  718.205  to  specify  that 
where  the  division  of  the  farm  is  going 
to  be  made  using  the  landowner 
designation  method,  those  persons  with 
a  security  interest  in  the  land  itself  must 
agree  to  the  disposition.  This  is 
designed  to  insure  fairness  and  thus,  in 
addition,  avoid  havfng  the 
reconstitution  regulations  serve  as  an 
impediment  to  the  ability  of  farmers  to 
obtain  financing.  Also,  the  provision  in 
§  718.205  regarding  the  contribution 
method  have  been  changed  as  they 
regard  the  current  provisions  which 
provide  that  this  method  will  be  used  to 
separate  farms  only  if  the  contribution 
took  place  within  the  last  6  years  or  if 
there  are  adequate  records  to  allow  the 
determination  to  be  made.  In  the  end. 
that  provision  merely  establishes  that 
which  would  be  implied  anyway; 
namely,  that  the  contribution  method 
will  only  be  used  to  the  extent  that  the 
contribution  can  actually  be 
determined.  Even  with  the  6  year  period 
mentioned  in  the  current  rule,  the 
contribution  method  could  not  be  used 
effectively  unless  there  were  sufficient 
records  available  to  allow  the 
determination  to  be  made.  Hence,  that 
provision,  in  this  rule,  would  be 
eliminated. 


5446 


Federal  Register /Vol.  65,  No.  24 /Friday,  February  4,  2000  /  Proposed  Rules 


(in 
and 


not! 


pilTt 

ma]  e 
;  te>  t. 
pro 


Further,  the 
the  "agriculturajl 
amended 
for,  when  using 
the  tract  based 
"agricultural 
Because  of  the 
of  ■agricultural 
adopted  in  this 
this  rule  would 
to  land  in 
change  would 
in  a  material 
agricultiual  use 
addition,  this 
modified  to 
change  in  its 

Finally,  it  is 
authority  citatic  n 
amended  to  add 
1375, 1378, and 
provisions  of 
Adjustment  Act 
provide  for  the 
regulations 
available  of  quo 
that  Act  and  o 
that  Act.  Also 
with  the  dispos 
there  is  an 
over  a  farm  and 
specifically 
the  authority  to 
reconstitutions. 
add  a  section 
718  the  control 
Office  of 
Paperwork 

Comments  are 
these  matters. 


f  rovisions  dealing  with 
use"  method  would  be 
Currently  the  regulations  call 
that  method,  dividing 
land  involved  in 
related  activity." 
i  xpansive  new  definition 
use"  which  would  be 
•ule.  those  references  in 
be  changed  to  references 
agricultural  use."  That 

be  expected  to  change 
the  application  of  the 
method  of  proration.  In 
of  the  regulations  is 
another  clarifying 


govt  ming 


3th  e 
tlos 


exerc  ise 


proi  1 


th  It 


■  Manag  iment 
Redi  ction 


posed  that  the 
for  part  718  be 
references  to  7  U.S.C. 
1379.  These  are  generic 
Agricultural 
of  1938  which  generally 
i  lecretary  to  issue 
the  making 
as  and  allotments  under 
r  matters  relating  to 
e  provisions  deal 
i  tion  of  allotments  when 
of  eminent  domain 
7  U.S.C.  1379 
des  the  Secretary  with 
indertake  farm 
Further,  this  rule  would 
would  set  out  in  part 
1  lumbers  assigned  by  the 
and  Budget  for 
Act  purposes, 
requested  on  all  of 


List  of  Subjects 

Acreage  allotitents 
Accordingly, 
proposed  to  be  fended  as  follows: 


n  7  CFR  Part  718 

.  marketing  quotas. 
CFR  part  718  is 


Authority  citation  for 
IS  follows: 

.C.  1373,  1374, 1375, 

01  et  seq.;  15  U.S.C.  714a 

^  889. 


2  by: 
definition  of 


PART  71 S— PROVISIONS  APPLICABLE 
TO  MULTIPLE  PROGRAMS 

1.  Revise  the 
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§718.2    Definitions 


definitions  of 
land"  and  "Common 
in  alphabetical  order; 
pa|^agraphs  (l)(v),  {l){vi) 
ing  paragraph  (l)(vii) 
of  "Cropland";  and 
definitions  of  "Farm", 
"Operator", 
and  revisions  read  as 


Agricultural  use  land  means  land  that 
was  devoted  to  cropland  at  the  time  it 
was  enrolled  in  a  production  flexibility 
contract  in  accordance  with  part  1412  of 
this  title  and  continues  to  be  used  for 
agricultural  purposes  or  land  that  met 
the  definition  of  cropland  on  or  after 
April  4,  1996,  and  continues  to  be  used 
for  agricultural  purposes  but  not  for 
nonagricultural  commercial  or 
industrial  use. 
***** 

Common  ownership  unit  means  a 
distinguishable  parcel  of  land, 
consisting  of  one  or  more  tracts  of  land 
with  the  same  owners,  as  determined  by 
FSA. 

***** 

Cropland.  (1)  *   *   * 

(v)  Is  in  sod  waterways  or  filter  strips 
planted  to  a  perennial  cover; 

(vi)  Is  preserved  as  cropland  in 
accordance  with  1410  of  this  title;  or 

(vii)  Is  land  that  has  newly  been 
broken  out  for  purposes  of  being  planted 
to  a  crop  that  the  producer  intends  to, 
and  is  capable  of,  carrying  through  to 
harvest,  using  tillage  and  cultural 
practices  that  are  consistent  with 
normal  practices  in  the  area;  provided 
further  that,  in  the  event  that  such 
practices  are  not  utilized  other  than  for 
reasons  beyond  the  producer's  control, 
the  cropland  determination  shall  be 
void  retroactive  to  the  time  at  which  the 
land  was  broken  out. 

(2)*   *   * 

(v)  Converted  to  ponds,  tanks  or  trees 
(other  than  those  trees  planted  in ' 
compliance  with  a  Conservation  Reserve 
Program  contract  executed  pxu'suant  to 
parts  704  or  1410  of  this  title,  or  trees 
which  are  used  in  one-  or  two-row 
shelterbelt  plantings,  or  are  part  of  an 
orchard  or  vineyard). 
***** 

Farm  shall  generally  mean  a  tract,  or 
tracts,  of  land  which  are  considered  to 
be  a  separate  operation  under  the  terms 
of  this  part  provided  further  that  where 
multiple  tracts  are  to  be  treated  as  one 
farm,  the  tracts  must  have  the  same 
operator  and  must  also  have  the  same 
owner,  or,  if  not  the  same  owner,  all 
owners  must  agree  to  the  treatment  of 
the  multiple  tracts  as  one  farm  for  these 
purposes. 
***** 

Farmland  means  the  sum  of  the 
agricultural  use  land,  forest,  acreage 
planted  to  an  eligible  crop  acreage  as 
specified  in  7  CFR  1437.3  (noninsured 
crop  disaster  assistance  program)  and 
other  land  on  the  farm. 
***** 

Operator  means  an  individual,  entity, 
or  joint  operation  who  is  determined  by 
the  county  committee,  or  considered  by 
the  county  committee,  to  be  in  general 


control  of  the  farming  operations  on  the 
farm. 

*        *        *        *        * 

3.  Amend  §  718.201  by  revising 
paragraphs  (a)(1)  and  (a)(2)  to  read  as 
follows: 

§718.201     Farm  constitution. 

(a)  *  *  * 

(1)  After  August  1,  1996,  land  subject, 
under  7  CFR  part  1412,  to  a  production 
flexibility  contract  with  land  not  subject 
to  a  production  flexibility  contract 
unless  the  farm  not  subject  to  a 
production  flexibility  contract  is  a  farm 
on  which  the  entirety  of  the  cropland  is 
enrolled  in  the  CRP  and  on  which  the 
cropland  can,  and  will,  become  contract 
acreage  for  purposes  of  the  production 
flexibility  contract  program  upon  the 
termination  of  the  CRP  contract; 

(2)  Land  under  separate  owrnership 
unless  the  owners  agree  in  writing  and 
the  labor,  equipment,  accounting 
system,  and  management  are  operated 
in  common  by  the  operator  but  separate 
from  that  of  any  other  tracts; 
***** 

4.  Amend  §  718.204  by  revising 
paragraphs  (b)  and  (d)  and  adding 
paragraph  (e)  to  read  as  follows: 

§  71 8.204    Reconstitution  of  allotments, 
quotas,  and  acreage. 

***** 

(b)  Reconstitutions  of  farms  subject  to 
a  production  flexibility  contract  under 
part  1412  of  this  title  will  be  effective 
for  the  current  year  only  if  initiated 
before  the  earlier  of  June  1  of  the  fiscal 
year  or  prior  to  the  issuance  of 
production  flexibility  contract  payments 
for  the  farm  or  farms  being 
reconstituted. 
***** 

(d)  Notwithstanding  the  provisions  of 
paragraph  (c)  of  this  section,  a 
reconstitution  may  be  effective  for  the 
current  year  if  the  county  committee, 
with  the  concurrence  of  the  State 
committee,  determines  that  the  purpose 
of  the  request  for  reconstitution  is  not  to 
perpetrate  a  scheme  or  device  the  effect 
of  which  is  to  avoid  the  statutes  and 
regulations  governing  commodity 
programs  impacted  by  this  part.  Further, 
however,  in  the  event  that  a  farm  is 
subject  to  both  paragraphs  (b)  and  (c) 
then  the  farm  reconstitution  will  be 
effective  for  the  current  year  only  if  the 
conditions  of  both  paragraphs  are  met. 

(e)  Throughout  this  subpart,  when 
referring  to  combining  or  dividing 
acreage,  such  acreages  will  include 
production  flexibility  contract  acres  and 
any  conditional  production  flexibility 
contract  eligibility  that  may  be  held 
under  an  existing  CRP  contract. 
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5.  Amend  §  718.205  by: 

a.  Revising  paragraph  (a); 

b.  Revising  paragraph  (b)(1);  to 

c.  Revising  paragraphs  (b)(4),  (c)(2), 
and  (c)(3); 

d.  Redesignating  paragraph  (c)(4)(ii) 
as  paragraph  (c)(4)(iii); 

e.  Adding  a  new  paragraph  (c)(4)(ii); 

f.  Revising  newly  redesignated 
paragraph  (c)(4)(iii); 

g.  Revising  paragraph  (d)(1); 
h.  Revising  paragraph  (e); 

i.  Redesignating  paragraphs  (f) 
through  (i)  as  paragraphs  (g)  through  (j); 

j.  Adding  a  new  paragraph  (f); 

k.  Revising  newly  redesignated 
paragraph  (i)(l)  introductory  text;  and 

1.  Revising  newly  redesignated    > 
paragraph  (i)(2). 

The  revisions  and  additions  read  as 
follows: 

§  71 8.205    Rules  for  determining  farms, 
allotments,  quotas,  and  acreage  when 
reconstitution  is  made  by  division. 

(a)  The  methods  for  dividing  farms, 
allotments,  quotas,  cuid  acreages  in 
order  of  precedence,  when  applicable, 
are  estate,  designation  by  landowner, 
contribution,  agricultural  use,  default, 
cropland,  and  history.  The  proper 
method  shall  be  determined  on  a  crop- 
by-crop  basis. 

{b)(l)  The  estate  method  is  the 
proration  of  allotments,  quotas,  and 
acreages  for  a  parent  farm  among  the 
heirs  in  settling  an  estate.  If  the  estate 
sells  a  tract  of  land  before  the  farm  is 
divided  among  the  heirs,  the  allotments, 
quotas,  and  acreages  for  that  tract  shall 
be  determined  by  using  one  of  the 
methods  provided  in  paragraphs  (c) 
through  (h)  of  this  section. 
***** 

(4)  If  allotments,  quotas,  and  acreages 
are  not  apportioned  in  accordance  with 
the  provisions  of  paragraph  (b)(2)  or  (3) 
of  this  section,  the  allotments,  quotas, 
and  acreages  shall  be  divided  pursuant 
to  paragraphs  (d)  through  (h)  of  this 
section,  as  applicable. 

(c)(1)*   *   * 

(2)  If  the  coimty  committee 
determines  that  allotments,  quotas,  and 
acreages  caimot  be  divided  in  the 
maimer  designated  by  the  owner 
because  of  the  conditions  set  forth  in 
paragraph  (c)(4)  of  this  section,  the 
owner  shall  be  notified  and  permitted  to 
revise  the  designation  so  as  to  meet  the- 
conditions  in  paragraph  (c)(4)  of  this 
section.  If  the  owmer  does  not  furnish  a 
revised  designation  of  allotments, 
quotas,  and  acreages  within  a  reasonable 
time  after  such  notification,  or  if  the 
revised  designation  does  not  meet  the 
conditions  of  paragraph  (c)(4)  of  this 
section,  the  county  committee  will 
prorate  the  allotments,  quotas,  and 


acreages  in  accordance  with  paragraphs 
(d)  through  (h)  of  this  section. 

(3)  If  a  parent  farm  is  composed  of 
tracts,  under  separate  ownership,  each 
separately  owned  tract  being  transferred 
in  part  shall  be  considered  a  separate 
farm  and  shall  be  constituted  separately 
from  the  parent  farm  using  the  rules  in 
paragraphs  (d)  through  (h)  of  this 
section,  as  applicable,  prior  to 
application  of  the  provisions  of  this 
paragraph. 

(4)*   *   * 

(ii)  Where  the  land  of  the  parent  farm 
is  subject  to  deed  of  trust,  lien,  or 
mortgage,  the  holder  of  the  deed  of  trust, 
lien,  or  mortgage  must  agree  to  the 
division  of  allotments,  quotas,  or 
acreage. 

(iii)  Where  the  part  of  the  farm  from 
which  the  ownership  is  being 
transferred  was  owned  for  a  period  of 
less  than  3  years,  the  designation  by 
landowner  method  shall  not  be 
available  with  respect  to  the  transfer 
unless  the  county  committee  determines 
that  the  primary  purpose  of  the 
ownership  transfer  was  other  than  to 
retain  or  sell  allotments,  quotas,  or 
acreages.  In  the  absence  of  such  a 
determination,  and  if  the  farm  contains 
land  which  has  been  owned  for  less 
than  3  years,  that  part  of  the  farm  which 
has  been  owned  for  less  than  3  years 
shall  be  considered  as  a  separate  farm 
and  the  allotments,  quotas  or  acreages 
shall  be  assigned  to  that  part  of  the  farm 
in  accordance  with  paragraphs  (d) 
through  (h)  of  this  section.  Such 
apportionment  shall  be  made  prior  to 
any  designation  of  allotments,  quotas  or 
acreages  with  respect  to  the  part  of  the 
farm  which  has  been  owned  for  3  years 
or  more. 
***** 

(d)  (1)  The  contribution  method  is  the 
proration  of  a  parent  farm's  allotments 
or  quotas  to  each  tract  as  the  tract 
contributed  to  the  allotments  or  quotas 
at  the  time  of  combination.  The 
contribution  method  may  be  used  when 
the  provisions  of  paragraphs  (b)  and  (c) 
of  this  section  do  not  apply. 
***** 

(e)  The  agricultural  use  method  is  the 
proration  of  the  acreage  to  the  resulting 
tracts  in  the  same  proportion  that  the 
agricultural  use  land  for  each  resulting 
tract  relates  to  the  agricultural  use  land 
fur  the  parent  tract.  This  method  of 
division  shall  be  used  if  the  provisions 
of  paragraphs  (b)  and  (c)  of  this  section 
do  not  apply. 

(f)  The  default  method  is  the 
separation  of  tracts  from  a  farm  with 
each  tract  maintaining  the  acreage 


attributed  to  the  tract  when  the 
reconstitution  is  initiated. 

***** 

(i)  (1)  Allotments,  quotas,  and 
acreages  apportioned  among  the  divided 
tracts  pursuant  to  paragraphs  (d) 
through  (h)  of  this  section  may  be 
increased  or  decreased  with  respect  to  a 
tract  by  as  much  as  10  percent  of  the 
allotment,  quota,  or  acreage  determined 
under  such  subsections  for  the  parent 
farm  if: 
***** 

(2)  Farm  program  payment  yields 
calculated  for  the  resulting  farms  of  a 
division  may  be  increased  or  decreased 
if  the  county  committee  determines  the 
method  used  did  not  provide  an 
equitable  distribution  considering 
available  land,  cultiual  operations,  and 
changes  in  the  type  of  farming 
conducted  on  the  farm.  Any  increase  in 
a  farm  program  pajmient  yield  on  a 
resulting  farm  shall  be  offset  by  a 
corresponding  decrease  on  another 
resulting  farm  of  the  division. 
***** 

6.  Add  a  new  §  718.210,  to  read  as 
follows: 

§  71 8.21 0    0MB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  Chapter  35 
and  have  been  assigned  OMB  control 
numbers  0560-0025. 

Signed  at  Washington,  DC.  on  January  19, 
2000. 

Keith  Kelly, 

Administrator,  Farm  Service  Agency. 
(FR  Doc.  00-1967  Filed  2-3-00;  8:45  am) 
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FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Parts  951  and  997 

[No.  2000-03] 
RIN  3069-AA92 

Determination  of  Appropriate  Present- 
Value  Factors  Associated  with 
Payments  Made  by  the  Federal  Home 
Loan  Banks  to  the  Resolution  Funding 
Corporation 

AGENCY:  Federal  Housing  Finance 
Board. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  to 
amend  its  regulations  by  adding  a  new 
part  to  implement  provisions  of  the 
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Granun-Leacl  i-Bliley  Act  (Gramm- 
Leach-Bliley)  related  to  the  aggregate 
value  of,  and  end  date  for,  payments 
made  by  the  1  "ederal  Home  Loan  Banks 
(Banks)  to  the  Resolution  Funding 
Corporation  ( lEFCORP).  These 
payments  are  used  to  pay  a  portion  of 
the  interest  o'  ved  on  bonds  issued  by 
REFCORP  Gi^nm-Leach-Bliley 
changed  the  riethod  of  assessing  the 
Banks  for  mai  idated  annual  payments  to 
REFCORP  from  a  fixed  payment  of  $300 
million  to  a  p  ayment  of  20  percent  of 
the  net  eamir  gs  of  the  Banks.  Gramm- 
Leach-Bliley  dso  requires  the  Finance 
Board  to  adju  st  the  final  payment  date 
for  the  Banks  obligation  so  that  the 
value  of  the  afctual  payments  made 
under  the  ne\  i  methodology  will  be 
equivalent  to  the  value  of  a  benchmark 
amiuity,  whi(  h  corresponds  to  the 
payments  th^  would  have  been  made 
under  the  prifir  law.  The  relevant  values 
are  required  t  a  be  discounted  to  reflect 
the  time  valu  j  of  money,  using 
appropriate  p  resent-value  factors 
selected  by  tli  e  Finance  Board  in 
consultation  '  vith  the  Secretary  of  the 
Treasury. 

The  propos  ed  rule  establishes  a 
method  for  m  aking  the  required  present 
value  calcula  ions  and  for  adjusting  the 
termination  o&ie  for  the  Banks' 
payments  to  REFCORP.  As  described 
more  completely  in  the  Supplementary 
Information,  when  20  percent  of  the 
Banks'  quarterly  net  earnings  exceeds  or 
falls  short  of  i  i  specified  benchmark 
annuity,  the  ( xcess  or  shortage  will  be 
"used"  to  delsase  or  to  extend  the 
Banks'  future  obligations  by  simulating 
the  purchase  ar  sale  of  zero-coupon 
Treasury  seci  rities.  The  Banks' 
REFCORP  ob  igation  would  cease  when 
their  paymen  ;s  equal  the  value  of  the 
benchmark  aj  uiuity. 
DATES:  The  F  nance  Board  will  accept 
comments  on  the  proposed  rule  in 
writing  on  or  before  March  6,  2000. 
ADDRESSES:  S  end  comments  to  Elaine  L. 
Baker,  Secret  uy  to  the  Board,  by 
electronic  ma  il  at  bakere@fbfb.gov,  or  by 
regular  mail  1  d  the  Federal  Housing 
Finance  Boar  1,  1777  F  Street,  N.W. 
Washington,  3.C.  20006.  Comments  will 
be  available  f  jr  public  inspection  at  this 
address. 


Cffic 


FOR  FURTHER 

Joseph  A.  McjCenzie 

Economist 

and  Analysis 

mckenziej@fl  fb 

Senior  Finan  :i 

Policy,  Research 

408-2541 

E.  Joseph,  Attorney 

2512,  josephifSifhfb 

reached  by  r 


NF0RMAT10N  CONTACT: 
Deputy  Chief 
ce  of  Policy,  Research, 
(202) 408-2845. 

gov:  Austin  J.  Kelly, 
ial  Economist,  Office  of 
,  and  Analysis,  (202) 
ke^lva@fhfb.gov:  or  Thomas 
-Advisor,  (202)  408- 
gov.  Staff  also  can  be 
dgular  mail  at  the  Federal 


Housing  Finance  Board,  1777  F  Street, 

N.W.,  Washington,  D.C.  20006.  A 

telecommunication  device  for  deaf 

persons  (TDD)  is  available  at  (202)  408- 

2579. 

SUPPLEMENTARY  INFORMATION: 

1.  Statutory  Background 

A.  FIRREA 

The  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(FIRREA),  Public  Law  101-73,  103  Stat. 
183  (Aug.  9, 1989),  established 
REFCORP  to  provide  funds  for  the 
Resolution  Trust  Corporation  (RTC).  12 
U.S.C.  1441b.  REFCORP  was  authorized 
to  issue  up  to  $30  biUion  in  debt 
obligations;  as  of  September  20, 1999, 
REFCORP  had  $29.9  biUion  in  non- 
callable  bonds  outstanding  with 
maturities  ranging  from  October  15, 
2019.  to  April  15,  2030.  The  RTC  used 
the  proceeds  from  the  sale  of  these 
bonds  to  pay  the  costs  of  liquidating 
failed  savings  associations.  FIRREA 
amended  the  Federal  Home  Loan  Bank 
Act  (Bank  Act)  to  require  the  Banks  to 
pay  $300  million  annually  toward  the 
interest  on  those  bonds  if  REFCORP's 
income  from  other  sources  specified  in 
the  Bank  Act  was  insufficient  to  pay  the 
interest  on  the  REFCORP  bonds.  Income 
from  these  other  sources  has  always 
been  insufficient  to  pay  the  interest  on 
the  REFCORP  bonds,  and  the  Banks 
have  paid  $300  million  annually  to 
REFCORP.  To  the  extent  amounts 
available  from  the  other  statutorily 
specified  soiuces  and  the  Banks'  $300 
million  are  insufficient  to  pay  the 
interest  on  the  REFCORP  bonds,  the 
Bank  Act  directs  the  United  States 
Department  of  the  Treasury  (Treasury) 
to  pay  to  REFCORP  additional  amounts 
that  will  be  used  by  REFCORP  to  pay 
the  interest.  12  U.S.C.  144lb(f)(2)(E). 

It  has  been  the  practice  of  the  Banks 
to  make  payments  to  REFCORP  on  a 
quarterly  basis,  typically  on  January  15, 
April  15,  July  15,  and  October  15  of 
each  year.  These  dates  correspond  to  the 
dates  on  which  REFCORP  makes 
coupon  payments  on  the  outstanding 
bonds.  The  aggregate  amount  of  the 
Banks'  quarterly  interest  payments  has 
been  $75  million,  which  the  Banks  have 
accrued  during  the  calendar-year 
quarter  immediately  preceding  the 
payment.  To  date,  the  Banks  have  made 
all  required  REFCORP  interest 
payments.'  Prior  to  the  enactment  of 


'  REFCORP  was  capitalized  through  statutorily 
mandated  contributions  from  the  Banks  that  are 
held  in  the  REFCORP  principal  fund.  See  12  U.S.C. 
1441b(g)(2).  Those  contributions,  which  the  Bank 
Act  required  to  be  subtracted  from  the  Banks'  gross 
annual  REFCORP  interest  obligation,  ended  in 
January  1991,  and  were  sufficiently  large  so  as  to 


Gramm-Leach-Bliley,  Public  Law  106- 
102,  113  Stat.  1338  (Nov.  12.  1999).  the 
Banks'  obligation  to  pay  interest  on  the 
REFCORP  bonds  would  have  terminated 
upon  payment  of  the  $75  million  due 
for  the  first  quarter  of  2030,  which 
would  have  been  paid  on  April  15. 
2030,  the  final  maturity  date  for  the  last 
REFCORP  bond. 

As  previously  noted,  the  Banks' 
REFCORP  obligation  prior  to  the 
enactment  of  Gramm-Leach-Bliley  was  a 
fixed  dollar  amoimt  that  bore  no 
relationship  to  the  net  income  of  any 
Bank.  As  a  result,  in  the  years  that  the 
Banks  experience  reduced  income,  as 
occurred  in  the  early  1990's,  each 
Bank's  REFCORP  obligation,  as  a 
percent  of  its  income,  increases 
significantly.  This  historically  has 
caused  the  Banks  to  seek  ways  to 
generate  higher  earnings  to  meet  the 
statutorily  mandated  REFCORP  and 
Affordable  Housing  Program  ^ 
obligations  and  to  continue  to  pay  a 
dividend  sufficient  to  retain  members. 
The  Banks'  historical  solution  to  the 
dilemma  has  been  to  amass  leirge 
portfolios  of  investment  securities  and 
generate  arbitrage  earnings.  While  this 
strategy  has  been  profitable  and  has 
posed  no  safety  and  soundness  threat  to 
the  Bank  System,  the  Finance  Board, 
Congress,  and  the  Treasiuy  have  noted 
and  criticized  the  strategy  because  the 
investments  do  not  advance  the  mission 
of  the  Banks,  which  are  government 
sponsored  enterprises  with  a  public 
purpose.  The  fixed-dollar  nature  of  the 
REFCORP  obligation  has  been  cited  by 
critics  as  part  of  the  cause  of  the 
problem. 

B.  Gramm-Leach-Bliley 

Gramm-Leach-Bliley  changed  the 
Banks'  REFCORP  assessment  from  a 
fixed-dollar  $300  million  annual 
payment  to  an  annual  payment  of  20 
percent  of  each  Bank's  net  earnings.  See 
Public  Law  106-102,  sec.  607. 133  Stat. 
1455-56  {amending  12  U.S.C. 
144lb(f)(2)(C)).  Gramm-Loach-Bliley 
also  contains  provisions  intended  to 
assure  that  the  change  in  the  method  of 
assessing  the  Banks'  REFCORP 
obligation  does  not  increase  or  decrease 


offset  through  January  1991  the  Banks'  annual 
obligations  to  pay  a  portion  of  the  interest  on  the 
REFCORP  bonds.  The  first  Bank  payment  used 
exclusively  to  cover  interest  on  the  REFCORP  bonds 
was  that  made  for  the  first  quarter  of  1991,  which 
was  made  on  April  15.  1991. 

^  The  Bank  Act  also  requires  each  Bank  to 
establish  an  Affordable  Housing  Program  (AHP). 
See  12  U.S.C.  1430(j).  In  1995  and  subsequent  years, 
each  Bank  annually  must  contribute  10  percent  of 
its  preceding  year's  net  earnings  (i.e.,  after 
REFCORP)  to  its  AHP.  subject  to  a  Bank  System- 
wide  minimum  contribution  of  $100  million.  Id. 
The  actual  aggregate  Bank-System  AHP 
contribution  in  1999  exceeded  $190  million. 
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the  burden  of  paying  interest  on  the 
REFCORP  bonds  either  for  the  Banks  or 
the  Treasury.  To  accomplish  this  goal, 
the  Gramm-Leach-Bliley  amendments 
require  the  value  of  payments  actually 
made  by  the  Banks  to  REFCORP  to  equal 
the  value  of  a  $300  million  annual 
annuity  that  commences  on  the  issuance 
date  of  the  first  REFCORP  bond  {October 
15, 1989)  and  ends  on  the  maturity  date 
of  the  last  REFCORP  bond  (April  15, 
2030),  where  the  relevant  values  are 
properly  discounted  to  account  for  the 
time  value  of  money.  This  annuity 
exactly  mimics  the  amounts  that  had 
been  due  from  the  Banks  for  interest  on 
REFCORP  bonds  under  the  prior  law. 

Gramm-Leach-Bliley  specifically 
requires  the  Finance  Board  to  make  an 
annual  determination  of  the  extent  to 
which  the  value  of  the  aggregate 
amounts  paid  by  the  Banks  exceeds  or 
falls  short  of  the  value  of  an  annuity  of 
$300  million  per  year  that  commences 
on  the  issuance  date  and  ends  on  the 
final  scheduled  maturity  date  of  the 
obligations  and  to  select  appropriate 
present-value  factors  for  making  such 
determinations,  in  consultation  with  the 
Secretary  of  the  Treasury.  See  Public 
Law  106-102,  sec.  607,  113  Stat.  1455- 
56  (amending  12  U.S.C. 
144lb(f)(2){C)(ii)).  The  Finance  Board 
also  is  required  to  shorten  or  extend  the 
term  of  the  Banks'  REFCORP  obligation 
as  necessary  to  ensure  that  the  value  of 
all  payments  made  by  the  Banks  is 
equivalent  to  the  value  of  the  referenced 
annuity.  See  id.  (amending  12  U.S.C. 
1441b(f)(2)(C)(iii)).  The  Finance  Board 
may,  if  required,  extend  the  term  of  the 
payment  obligation  beyond  the  final 
scheduled  maturity  date  for  the 
REFCORP  bonds.  Id.  (amending  12 
U.S.C.  1441b(f)(2)(C)(iii)  and  (iv)). 

n.  Analysis  of  the  Proposed  Rule 

A.  Overview  of  the  Proposed  Present- 
Value  Calculation 

In  order  to  implement  the  provisions 
of  Granun-Leach-Bliley  discussed  above, 
the  Finance  Board  is  proposing  a 
methodology  for  adjusting  the  date  of 
the  final  REFCORP  payment  due  from 
the  Banks.  The  methodology  entails  the 
simulated  purchase  or  sale  each  quarter 
of  zero-coupon  Treasury  bonds. ^  The 
effect  of  the  simulated  purchase  or  sale 


'  The  use  of  zero-coupon  Treasury  bonds  is 
consistent  with  Office  of  Management  and  Budget 
(OMB)  Circular  A-11,  which  implements  the 
Federal  Credit  Reform  Act  of  1990  (FCRA).  Under 
the  FCRA,  cash  flows  stemming  from  direct 
government  loans  and  government  loan  guarantees 
are  discounted  by  the  interest  rate  nor  zero-coupon 
Treasury  securities  with  the  same  maturity  as  each 
quarter's  projected  cash  flow.  Thus,  the 
recommended  approach  is  consistent  with  the 
budgetary  treatment  of  other  government  loan 
activities. 


of  the  zero-coupon  bonds  will  be  to 
defease  the  most  distant  outstanding 
quarterly  benchmark  annuity  payment 
or,  in  the  case  of  a  sale,  to  extend  the 
benchmark  annuity  payment  schedule 
in  quarterly  increments.  When  all 
quarterly  annuity  payments  have 
actually  been  covered  through  payment 
or  defeasance,  the  Banks'  REFCORP 
obligation  would  cease.  While  this 
explanation  discusses  benchmark 
annuity  "pajanents"  and  the  "purchase" 
and  "sale"  of  zero  coupon  bonds,  we 
emphasize  that  these  payments, 
purchases,  and  sales  are  simulated  and 
do  not  actually  occur.  They  are  used  as 
a  device  to  equate  the  cash  flows,  on  a 
present-value  basis,  of  the  amounts  paid 
by  the  Banks  imder  the  Gramm-Leach- 
Bliley  provisions  with  the  payments 
that  would  have  been  made  under  the 
prior  law. 

In  theory,  when  an  assessment  of  20 
percent  of  the  Banks'  net  earnings 
exceeds  the  benchmark  annuity  value  of 
$75  million,  the  excess  amount  would 
be  used  to  simulate  the  purchase  of 
zero-coupon  Treasury  bonds,  the 
maturity  dates  of  which  correspond  to 
the  payment  dates  for  the  most-distant, 
non-defeased  quarterly  benchmark 
annuity  and  the  par  amount  of  which 
corresponds  to  the  benchmark  annuity 
payment  due  in  that  specific  quarter. 
Because  the  purchased  bonds  "mature" 
on  the  "payment"  date  for  the 
benchmark  aimuity  and  have  a  par 
amount  equal  to  the  benchmark  amount, 
the  amount  "received"  upon  maturity  of 
the  bonds  can  be  used  to  "pay"  the 
benchmark  annuity  payment.  The 
simulated  purchase  of  the  zero-coupon 
bonds  will  defease  the  future 
benchmark  aimuity  obligations.  The 
estimates  for  the  applicable  interest 
rates  on  zero-coupon  Treasury  bonds 
maturing  on  specific  dates  in  the  futiue 
are  available  from,  and  will  be  provided 
to,  the  Finance  Board  by  the  Treasury's 
Office  of  Market  Finance. 

For  example,  assume  that  on  April  15, 
2000,  the  date  of  the  first  REFCORP 
payment  under  the  Gramm-Leach-Bliley 
provisions,  20  percent  of  the  Banks' 
quarterly  net  earnings  equals  $86.3 
million.  Of  that  $86.3  million,  $75 
million  would  be  used  to  "cover"  the 
quarterly  benchmark  annuity  due  on 
April  15,  2000  and  the  amount  in  excess 
of  $75  million,  or  $11.3  miUion,  would 
be  used  to  simulate  the  purchase  of  a 
30-year  zero-coupon  Treasury  bond 
with  a  par  amount  of  $75  million  and 
a  matiu-ity  date  of  April  15,  2030,  the 
date  of  the  final  benchmark  annuity 
payment.  (The  cost  of  the  purchase  of  a 
zero-coupon  bond  can  be  found  by 
taking  the  present  value  of  the  par 
amount  of  the  bond,  discounted  at 


current  interest  rates.)  At  current 
interest  rates,  the  (estimated)  cost  of  a 
zero-coupon  Treasury  bond  that  matures 
on  April  15,  2030,  has  a  par  amount  of 
$75  million,  and  is  purchased  on  April 
15,  2000,  would  be  approximately  $11.3 
million.  The  available  excess,  therefore, 
could  completely  defease  the 
benchmark  aimuity  payment  of  $75 
million  due  on  April  15,  2030. 

If  20  percent  of  net  earnings  for  the 
first  quarter  of  2000  were  greater  than 
$86.3  million,  then  all  or  part  of  the 
penultimate  benchmark  annuity 
payment  of  $75  million  due  on  January 
15,  2030  also  could  be  defeased.  In  this 
case,  the  "cost'  of  the  relevant  29-year, 
9-month  zero-coupon  Treasury  bond 
with  a  par  amount  of  $75  million  and 
maturity  date  of  January  15,  2030  would 
be  approximately  $11.5  million.  Thus,  if 
20  percent  of  net  earnings  for  the  first 
quarter  of  2000  were  $97.8  million,  the 
$75  million  payment  due  on  January  15, 
2030,  could  also  be  fully  defeased.  (A 
payment  of  $97.8  million  on  April  15. 
2000  would  be  sufficient  to  cover  the 
current  $75  million  quarterly 
benchmark  annuity  plus  the  $11.3 
million  required  to  defease  the  April  15, 
2030  annuity  payment  plus  the  $11.5 
million  needed  to  defease  the  quarterly 
annuity  payment  for  January  15,  2030.) 

The  reported  net  income  for  the  Banks 
was  $496  million  in  the  second  quarter 
of  1999  and  $556  million  in  the  third 
quarter  of  1999.  Twenty  percent  of  these 
amounts  would  be  $99.2  million  and 
$111.2  million,  respectively,  which 
would  have  produced  an  available 
quarterly  excess  much  larger  than  wa^ 
used  in  the  above  examples  if  the  new 
assessment  methodology  had  been  in 
effect  in  1999. 

The  Finance  Board  is  proposing  that 
fractional  parts  of  future  payments  can 
be  defeased  if  the  excess  quarterly 
payment  would  defease  less  than  a  full 
payment.  Using  the  previous  example,  if 
20  percent  of  quarterly  net  income  for 
the  first  quarter  of  2000  were  $80 
million,  only  $5  million  would  be 
available  to  simulate  the  purchase  of  a 
zero-coupon  Treasury  bond.  This  excess 
would  go  towards  defeasing  about  44 
percent  of  the  April  15,  2030  payment 
(i.e.,  $5.0  million  divided  by  $11.3 
million).  Any  "excess"  above  $75 
million  from  the  Banks  REFCORP 
payment  due  on  July  15,  2000,  would 
then  be  put  toward  defeasing  the 
remainder  of  the  April  15,  2030, 
benchmark  annuity  payment. 
Specifically,  the  July  excess  payment 
would  be  first  used  to  simulate  the 
purchase  of  a  29-year  and  9-month  zero- 
coupon  Treasury  bond  that  matures  on 
April  15,  2030. 
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If  20  perceni  of  quarterly  net  income 
were  less  than|$75  million,  the 
defeasance  sell  eme  would  work  in 
reverse.  Insteai  i  of  simulating  the 
purchase  of  ze  'o-coupon  Treasury 
bonds,  the  cak  ulation  would  simulate 
the  sale  of  zerc -coupon  bonds  with  a 
maturity  corre  iponding  to  the  last  non- 
defeased  quart  srly  annuity  payment  or 
to  the  first  qua  rter  thereafter  if  the  last 
non-defeased  <  nnuity  payment  already 
equaled  $75  m  illion.  The  interest  rate 
would  be  the  s  ame  as  that  for  a  zero- 
coupon  Treasu  ry  bond  with  the  same 
matiuity  date.  In  effect,  the  Banks  are 
agreeing  to  pa]  back  the  deficit  still 
owed  on  the  qi  larterly  benchmark 
annuity  at  a  fu  ure  date,  and  are  being 
charged  interei  ;t  at  the  zero-coupon 
Treasury  rate. 

Because  no  (  uarterly  benchmark 
annuity  paymc  nt  will  be  more  than  $75 
million,  if  a  payment  deficit  has  a  future 
value  of  more  han  $75  million  (or  raises 
the  value  of  a  |  lartially  defeased 
quarterly  bene  imark  annuity  payment 
to  more  than  $75  million),  another 
quarter  will  be  added  at  the  end  of  the 
annuity  schedule  and  the  amount  in 
excess  of  $75  i  lillion  will  be  owed  in 
that  newly  adc  ed  quarter.  The  interest 
rate  for  a  zero-:oupon  Treasurv' 
maturing  in  th  s  newly  added  quarter 
will  be  used  tc  calculate  the  future 
value  of  such  (  xcess  amount.  The  result 
of  these  calcul  itions  would  be  to 
lengthen  the  e  id  date  of  the  quarterly 
benqhmark  an:  luitv  payments  and 
effectively  exti  ind  the  Banks'  REFCORP 
obligation.  To  the  extent  that  the  Banks 
must  make  an  '  payments  beyond  the 
final  maturity  late  of  the  REFCORP 
bonds,  those  p  lyments  would  be  made 
to  the  Treasur '. 

The  Finance  Board  believes  the 
proposed  meUodology  will  be  simple  to 
implement.  Tl  e  only  information 
needed  to  calc  ilate  the  date  of  the 
Banks'  last  RE  ="CORP  payment  is 
quarterly  net  i  icome  and  the  interest 
rate  on  zero-cc  upon  Treasury  bonds  the 
maturities  of  v  'hich  coincide  with  and 
bracket  the  da  e  of  the  last  non-defeased 
benchmark  qu  irterly  payment.  The 
Treasury's  Off  ce  of  Market  Finance  has 
indicated  that  it  will  provide  and  certify 
these  rates  to  I  le  Finance  Board,  as  it 
does  for  a  nun  ber  of  other  agencies.  The 
Treasury  uses  information  from  market 
transactions  v\  hen  it  estimates  the 
interest  rates  c  n  zero-coupon  Treasury 
bonds. 

The  Financ*  Board  solicits  comments 
on  all  aspects  :)f  the  proposed 
methodology.' 


'  Gramm-Leach-  Sliley  provides  that  the  Finance 
Board  shall  select  appropriate  present-value  factors 
for  making  the  sta  utorily  required  determinations 


B.  Definitions— Section  997.1. 

Section  997.1  of  the  proposed  rule 
sets  forth  the  definitions  for  a  number 
of  terms  used  in  new  part  997. 

The  term  "actual  quarterly  payment" 
is  defined  as  the  amounts  that  the  Banks 
actually  pay  to  REFCORP  in  accordance 
with  a  calendar-year  quarterly 
assessment  equal  to  20  percent  of  each 
Bank's  quarterly  net  earnings.  The 
Finance  Board  understands  from 
discussions  with  REFCORP  that  the 
Banks  will  continue  to  make  quarterly 
payments  to  REFCORP  as  set  forth  in 
the  now-existing  payment  schedule. 
Specifically,  quarterly  payments  are 
proposed  to  be  made,  as  they  are  now, 
on  January  15,  April  15,  July  15,  and 
October  15  of  each  year  {or  on  the  next 
business  day  if  those  dates  fall  on 
weekends  or  holidays). 

The  term  "benchmark  quarterly 
payment"  is  defined  as  $75  million, 
which  equals  one-quarter's  payment  on 
the  benchmark  annuity  of  $300  million 
per  year  prescribed  in  Gramm-Leach- 
Bliley,  or  such  amounts  that  may  result 
from  adjustments  required  by  the 
calculations  made  in  accordance  with 
part  997.  The  definition,  therefore, 
recognizes  that  the  value  of  certain 
benchmark  quarterly  payments  will  be 
adjusted  in  line  with  the  calculations  set 
forth  in  proposed  §§  997.2  and  997.3. 
Initially,  the  end  date  for  all  benchmark 
quarterly  payments  will  be  April  15, 
2030,  although  that  date  will  be 
adjusted  by  the  calculations  made  under 
the  proposed  rule.  The  implicit 
assumption  in  the  proposed  rule  is  that 
the  benchmark  quarterly  payments  are 
due  on  the  same  date  that  the  Banks' 
actual  quarterly  payments  are  due. 

By  dividing  the  annual  annuity  into 
quarterly  payments,  the  annuity 
schedule  exactly  corresponds  to  the 
payment  schedule  of  $75  million  per 
quarter  that  existed  prior  to  the 
enactment  of  Gramm-Leach-Bliley. 
Using  a  quarterly  benchmark  annuity 
payment,  therefore,  best  assures  that  the 
Banks'  RECORP  payments  made  under 
Gramm-Leach-Bliley  will  be  compared 
exactly  to  the  payments  that  would  have 
been  made  under  the  prior  law. 

The  term  "current  benchmark 
quarterly  payment"  is  defined  in  the 
proposed  rule  as  the  benchmark 
quarterly  payment  that  corresponds  to 
the  actual  quarterly  payment.  The 
current  benchmark  quarterly  payment 
will  almost  always  equal  $75  million. 


in  "consultation  with  the  Secretary  of  the 
Treasurv."  Pub.  I..  106-102.  sec.  607.113  Stat. 
1455-56  {amending  12  U.S.C.  144lb(f)(2)(C)(ii). 
Finance  Board  staff  has  met  with  staff  from  OMB 
and  Treasury,  and  will  provide  a  copy  of  the 
proposed  rule  to  the  Secretary  of  the  Treasury  for 
comment. 


The  only  exception  may  occur  for  the 
final  remaining  benchmark  quarterly 
payment  if  that  payment  is  less  than  $75 
million  because  of  adjustments  made 
under  §997.2  or  §997.3. 

The  terms  "excess  quarterly  payment" 
and  "deficit  quarterly  payments"  are 
defined  in  the  proposed  rule  as  the 
amounts  by  which  the  payments 
actually  assessed  and  made  by  the 
Banks  to  REFCORP  either  exceed  or  fall 
short  of  the  current  quarterly  benchmark 
annuity,  respectively.  These  will  be  the 
amounts  used  to  simulate  the  purchase 
of  the  zero-coupon  Treasury  bonds 
needed  to  defease  future  benchmark 
quarterly  payments  or  used  to  simulate 
the  sale  of  the  zero-coupon  bonds  which 
will  effectively  extend  the  term  of  the 
Banks'  REFCORP  obligation. 

The  term  "quarterly  present  value 
determination"  is  defined  by  the 
proposed  rule  to  mean  the  calculation 
that  will  be  performed  under  either 
§  997.2  or  §  997.3.  More  importantly,  the 
definition  is  designed  to  provide  the 
method  whereby  the  Finance  Board  can 
fulfill  the  requirement  in  Gramm-Leach- 
Bliley  that  "the  [Finance]  Board 
annually  shall  determine  the  extent  to 
which  the  value  of  the  aggregate 
amounts  paid  by  the  Federal  home  loan 
banks  exceeds  or  falls  short  of  the  value 
of  [the  benchmark]  aimuity."  Public 
Law  106-102,  sec.  607  113  Stat.  1456 
{amending  12  U.S.C.  144lb(f)(2)(C)(ii)). 

The  proposed  quarterly  determination 
reflects  the  longstanding  practice  that 
the  Banks  pay  REFCORP  quarterly. 
More  importantly,  a  calculation  on  other 
than  a  quarterly  basis,  for  example  on  an 
annual  basis,  would  not  give  the  Banks 
credit  for  the  time  value  of  money . 
associated  with  excess  quarterly 
payments.  Conversely,  an  aimual 
calculation  would  not  charge  the  Banks 
any  interest  during  a  year  for  a  deficit 
quarterly  payment.  The  Finance  Board 
belieyes  its  proposal  is  consistent  with 
the  requirements  of  Gramm-Leach- 
Bliley.  Further,  the  Finance  Board 
believes  that  making  its  determination 
quarterly  and  at  the  same  time  when  the 
Banks  make  their  actual  REFCORP 
payments  will  best  serve  Gramm-Leach- 
Bliley's  goal  of  assuring  that  the  change 
in  the  method  of  assessing  the  Banks' 
obligation  will  not  increase  or  decrease 
the  burden  of  paying  interest  on  the 
REFCORP  bonds  either  for  the  Banks  or 
the  Treasury.  The  Finance  Board 
recognizes  that,  if  the  quarterly  payment 
schedule  for  the  Banks'  REFCORP 
obligations  changes,  corresponding 
modifications  to  these  rules  may  be 
necessary. 
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C.  Reduction  of  the  Payment  Term — 
Section  997.2. 

Section  997.2  sets  forth  the 
calculation  that  the  Finance  Board 
proposes  to  use  to  determine  the 
amount  by  which  the  term  of  the  Banks' 
REFCORP  obligation  will  be  reduced 
when  the  Banks  actual  quarterly 
payment  results  in  an  excess  quarterly 
payment.  Under  §997.2  of  the  proposed 
rule,  the  futiue  value  of  any  excess 
quarterly  payment  would  be  calculated 
using  the  interest  rate  on  a  zero-coupon 
Treasury  bond  rate  that  matures  on  the 
date  of  the  last  outstanding  benchmark 
quarterly  payment.  The  interest  rate  will 
be  obtained  from  the  Treasury  and  will 
be  the  spot  interest  rate  for  the  relevant 
Treasiuy  zero-coupon  bond  as  of  the 
day  of  the  Banks'  actual  quarterly 
payment.  The  futiu'e  value  calculation 
set  forth  in  §  997.2  of  the  proposed  rule 
is  the  mathematical  equivalent  of  the 
calculations  discussed  in  the 
explanation  in  Part  I  above.  Specifically, 
the  calculation  described  in  the 
proposed  rule  is  equivalent  to 
calculating  the  present  value,  or  "cost," 
of  a  zero-coupon  Treasury  bond  with  a 
par  amount  and  maturity  date  that  are 
the  same  as  the  amount  and  due  date  for 
the  last  non-defeased  benchmark 
quarterly  payment. 

The  applicable  interest  rate  would 
always  be  for  a  zero-coupon  Treasury 
bond  maturing  on  the  due  date  of  the 
benchmark  quarterly  payment  that  is 
affected  by  tbe  defeasance  calculation. 
Therefore,  where  an  excess  quarterly 
payment  is  sufficiently  large  so  that 
more  than  one  benchmark  quarterly 
payment  can  be  defeased,  additional 
calculations  would  be  made  with 
respect  to  the  future  value  amount 
remaining  after  the  last  outstanding 
benchmark  quarterly  payment  has  been 
defeased.  First,  the  future  value 
calculation  for  this  residual  amount 
would  be  reversed.  Then,  a  new  futiu-e 
value  for  the  resulting  residual  excess 
quarterly  payment  would  be  calculated 
using  the  interest  rate  for  a  zero-coupon 
Treasiuy  bond  maturing  in  the  quarter 
immediately  prior  to  the  one  for  which 
the  benchmark  quarterly  payment  had 
just  been  defeased. 

Given  the  proposed  calculation,  an 
excess  quarterly  payment  would  always 
result  in  removing  from  the  benchmark 
annuity  schedule  both  the  current 
benchmark  quarterly  payment  and  all  or 
part  of  the  most-distant,  outstanding 
quarterly  benchmark  payment(s)  still 
remaining  on  the  schedule. 


D.  Extension  of  the  Payment  Term — 
Section  997.3 

Section  997.3  of  the  proposed  rules 
sets  forth  the  calculation  that  the 
Finance  Board  proposes  to  use  to 
determine  the  amount  by  which  the 
term  of  the  Banks'  REFCORP  obligation 
will  be  extended  if  the  Banks  actual 
quarterly  payment  results  in  a  deficit 
quarterly  payment.  The  futvu«  value 
calculation  imder  this  section  is 
proposed  to  be  the  same  as  the  one 
described  for  proposed  §  997.2,  except 
that  the  amount  resulting  from  the 
calculation  will  be  added  to  the  last 
outstanding  partial  quarterly  benchmark 
payment.  Where  the  last  outstanding 
quarterly  benchmark  payment  is  $75 
million,  the  future  value  of  the  deficit 
quarterly  payment  would  be  applied  to 
a  new  quarterly  payment  extending  the 
annuity  schedule.  In  no  case  would  a 
benchmark  quarterly  payment  exceed 
$75  million. 

The  zero-coupon  interest  rate  used  in 
the  proposed  calculation  would  always 
correspond  to  a  zero-coupon  Treasury 
bond  matiiring  in  the  quarter  for  which 
a  new  benchmark  quarterly  payment  is 
being  adjusted  upward  or  which  is 
being  added  to  the  annuity  schedule. 
Given  the  proposed  calculation,  a  deficit 
quarterly  payment  would  always  result 
in  removing  from  the  benchmark 
annuity  schedule  the  current  benchmark 
quarterly  payment  but  adding  amoimts 
to  the  last  outstanding  benchmark 
quarterly  payment  or  adding  new 
benchmark  quarterly  payments  to  the 
schedule.  The  proposed  rule  makes 
clear  that  the  Finance  Board  would  act 
on  its  authority  to  extend  the  Banks 
REFCORP  payment  obligation  beyond 
April  15,  2030,  if  required  to  do  so 
based  upon  the  calculations  made  under 
this  section.  See  Public  Law  106-102, 
sec.  607, 113  Stat.  1455-56  [amending 
12  U.S.C.  144lb(f)(2)(C)(iii)  and  (iv)). 

E.  Calculation  of  the  Quarterly  Present- 
Value  Determination — Section  997.4 

Section  997.4  of  the  proposed  rule  is 
based  upon  the  assumption  that 
REFCORP  will  make  the  calculations 
required  imder  §§997.2  and  997.3,  and 
provide  the  results  of  the  calculations  to 
the  Finance  Board.  The  Finance  Board 
understands  that  REFCORP  is  willing 
and  able  to  perform  this  task.  Moreover, 
the  Finance  Board  believes  that 
REFCORP  is  the  best  entity  to  calculate 
the  quarterly  present-value 
determination.  A  REFCORP  model  is 
currently  used  both  to  assess  the  Banks' 
actual  quarterly  payments  and  to* 
calculate  the  Banks'  required  AHP 
pajTnents.  It  would  be  relatively  simple 
to  adjust  the  existing  REFCORP  model 


to  perform  the  calculations  required 
under  this  part.  Allowing  REFCORP 
both  to  estimate  the  Banks'  quarterly 
payment  assessment  and  to  calculate  the 
quarterly  present-value  determination 
would  also  centralize  the  relevant 
calculations  in  one  entity,  and  thus 
facilitate  the  supervision  and  auditing  of 
the  process  set  forth  in  this.  rule. 

As  proposed,  §  997.4  requires  the 
Finance  Board  to  obtain  from  Treasury 
the  zero-coupon  Treasury  bond  interest 
rates  needed  to  complete  the 
calculations  and  provide  those  rates  to 
REFCORP.  REFCORP,  itself,  will  know 
the  value  of  the  Banks'  actual  quarterly 
payments  since  REFCORP  collects  those 
payments  from  the  Banks.  The  Finance 
Board  would  maintain  the  official 
record  of  the  results  of  the  calculations. 
Section  997.4  of  the  proposed  rule  also 
makes  clear  that  the  Finance  Board  will 
perform  the  calculations  required  under 
this  part  if  the  Banks'  payment 
obligations  extend  beyond  April  15, 
2030  or  if  REFCORP  is  for  any  reason 
unable  to  perform  the  calculations  or 
make  the  results  known  to  the  Finance 
Board.  With  respect  to  the  date  of  April 
15.  2030.  REFCORP  is  to  be  dissolved 
"as  soon  as  practicable,  after  the 
maturity  and  full  payment  of  all 
obligations  issued  by  [it],"  12  U.S.C. 
144lb(j).  which  occurs  on  April  15, 
2030,  when  the  last  REFCORP  bond 
matures,  and  this  contingency  provision 
has  been  included  in  case  the  term  of 
the  Banks'  payment  obligation  has  been 
extended  beyond  that  date. 

F.  Termination  of  the  Obligation — 
Section  997.5. 

Section  997.5  of  the  proposed  rules 
establishes  a  method  for  determining 
when  the  Banks'  obligation  to  pay 
REFCORP  will  terminate.  Gramm- 
Leach-Bliley  provides  that  the  Finance 
Board  must  extend  or  shorten  the  Banks' 
payment  obligation  to  REFCORP  until 
such  time  as  "the  value  of  all  payments 
made  by  the  Banks  is  equivalent  to  the 
value  of  (the  benchmark]  annuity 
[described  therein]."  Public  Law  106- 
102,  sec.  607,  113  Stat.  1455-56 
[amending  12  U.S.C.  144lb(f)(2)(C)(iii)). 
This  will  occur  when  the  actual 
quarterly  payment,  after  performing  any 
calculation  requfred  by  proposed 
§  997.2,  equals  the  last  outstanding 
quarterly  benchmark  payment(s).  It 
should  be  noted  that  if  the  sole 
remaining  outstanding  quarterly 
benchmark  payment  is  less  than  $75 
million  because  of  adjustments  made 
under  proposed  §§  997.2  and  997.3,  the 
Banks  will  terminate  their  obligation  as 
long  as  20  percent  of  net  earnings  at 
least  equals  that  outstanding  amount, 
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even  if  20  perc  Bnt  of  net  earnings  is  less 
than  $75  millidn. 

Gramm-Leach-Bliley  requires  the 
Banks'  REFCOBP  obligation  to  terminate 
when  the  aggregate  vsdue  of  their 
payments  equals  the  value  of  the 
benchmark  annuity.  To  ensure  that 
these  values  are  equal,  the  final  actual 
quarterly  payn  ent  (after  making  any 
calculation  rec  uired  by  proposed 

)y  the  Banks  must  not  be 

outstanding  benchmark 
quarterly  payn  ent(s).  This  would 
require  the  fini  il  actual  quarterly 

reduced  if  20  percent  of 
the  Banks'  qua  rterly  net  earnings 
e.xceeds  the  an  lounts  needed  to  cover 
the  outstandin  >  benchmark  quarterly 

fact.  Gramm-Leach-Bliley 
specifically  dii  ects  the  Finance  Board  to 
pro  rate  the  fir  al  REFCORP  payment  to 

valence  in  the  value  of 
the  Banks'  aggiegate  payments  and  the 
benchmark  annuity,  if  the  final  payment 

ril  15,2030.  See  Public 

iec.  607,  113  Stat.  1455- 

12  U.S.C. 

v)).  However,  if  the 


occurs  after  A{  i 
Law  106-102. 
56  (amending 
144lb(f)(2)(C){ 


Bank' 


The  Finance 
to  amend  the 
earnings  of  a 
Finance  Board 
Program  reguliition 
recently  propo  sed 
951.1  (formerl 
52148,  Septen^er 
amendment  is 
reflects  the  fac  I 
Leach-Bliley 
will  pay  to  RE 
to  20  percent 
than  a  pro  rata 
System's  fixed 
$300  million 
prior  law.  Accbrd 
Board  is 
"pro  rata  shar« 
definition  of" 
§951.1 


cfi 


propc  sing 


Banks'  final  payment  occurs  before 
April  15,  2030  the  authority  to  assess 
the  Banks'  quarterly  payments  will 
continue  to  rest  with  REFCORP,  acting 
under  the  sup«  rvision  of  Treasury,  see 
12  U.S.C.  1441  D  and  12  CFR  part  1510, 
and  REFCORP  would  need  to  make  any 
required  adjus  ments. 

"The  wordinf  of  §  997.5  also  reflects 
the  fact  that  Gi  amm-Leach-Bliley 
requires  the  B<  nks  to  make  their 
payments  to  R  ilFCORP  until  April  15, 
2030  and  directly  to  Treasury  after  that 
date.  Public  U  w  106-102,  sec.  607. 113 
Stat.  1455-56  amending  12  U.S.C. 
1441b(f)(2){CK  )  and  (iv)) 

G.  Technical  Amendment — Section 
951.1. 


Board  is  also  proposing 
definition  of  the  term  "net 
as  used  in  the 
s  Affordable  Housing 
and  set  forth  in 
redesignated  12  CFR 
12  CFR  960.1)  (64  FR 
27,  1999).  The 
technical  in  nature  and 
that  under  the  Gramm- 
a|nendments.  each  Bank 
CORP  an  amount  equal 
its  net  earnings  rather 
amount  of  the  Bank 
annual  contribution  of 
i  IS  required  under  the 
ingly,  the  Finance 
to  delete  the  words 
of  the"  from  the 
let  earnings  of  a  Bank"  in 


in.  Regulatory  Flexibility  Act 

The  proposed  rule  applies  only  to  the 
Finance  Board  and  to  the  Banks,  which 
do  not  come  within  the  meaning  of 
small  entities  as  defined  in  the 
Regulatory  Flexibility  Act  (RFA).  See  5 
U.S.C.  601(6).  Therefore,  in  accordance 
with  section  605(b)  of  the  RFA.  5  U.S.C. 
605(b),  the  Finance  Board  hereby 
certifies  that  this  proposed  rule,  if 
promulgated  as  a  final  rule,  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 

rV.  Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
any  collections  of  information  pursuant 
to  the  Paperwork  Reduction  Act  of  1995. 
See  33  U.S.C.  3501  ef  seq.  Therefore,  the 
Finance  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Subjects 

12  CFR  Part  951 

Credit,  Federal  home  loan  banks. 
Housing,  Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  997 

Federal  home  loan  banks.  Resolution 
funding  corporation. 

For  tne  reasons  set  forth  in  the 
preamble,  the  Finance  Board  proposes 
to  amend  12  CFR  chapter  IX  as  follows: 

PART  951— AFFORDABLE  HOUSING 
PROGRAM 

1.  The  authority  citation  for  part  951. 
as  proposed  to  be  redesignated  at  64  FR 
52150.  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1430(j). 

§951.1    [Amended] 

2.  Amend  §951.1,  as  proposed  to  be 
redesignated  at  64  FR  52150,  by 
removing  the  words  "pro  rata  share  of 
the"  from  the  definition  "Net  earnings 
of  a  Bank". 

3.  Add  part  997  to  subchapter  L,  as 
proposed  to  be  added  at  64  FR  52150. 
to  read  as  follows: 

PART  997— RESOLUTION  FUNDING 
CORPORATION  OBLIGATIONS  OF  THE 
BANKS 

Sec. 

997.1  Definitions. 

997.2  Reduction  of  the  payment  term. 

997.3  Extension  of  the  payment  term. 

997.4  Calculation  of  the  quarterly  present- 
value  determination. 

997.5  Termination  of  the  obligation. 

Authority:  12  U.S.C.  1422b(a)  and 

144lb(f). 

§997.1     Definitions. 
As  used  in  this  part: 


Actual  quarterly  payment  means  the 
quarterly  amount  paid  by  the  Banks  to 
fulfill  the  Banks'  obligation  to  pay 
toward  interest  owed  on  bonds  issued 
by  the  REFCORP.  The  amount  will 
equal  20  percent  of  the  quarterly  net 
earnings  of  the  Banks,  or  such  other 
amount  assessed  in  accordance  with  the 
Act  and  the  regulations  adopted 
thereunder. 

Benchmark  quarterly  payment  means 
$75  million,  or  such  amount  that  may 
result  from  adjustments  required  by 
calculations  made  in  accordance  with 
§§997.2  and  997.3. 

Current  benchmark  quarterly 
payment  means  the  benchmark 
quarterly  payment  that  corresponds  to 
the  date  of  the  actual  quarterly  payment. 

Deficit  quarterly  payment  means  the 
amount  by  which  the  actual  quarterly  ^ 
payment  falls  short  of  the  current 
benchmark  quarterly  payment. 

Excess  quarterly  payment  means  the 
amount  by  which  the  actual  quarterly 
payment  exceeds  the  current  benchmark 
quarterly  payment. 

Quarterly  present-value 
determination  means  the  quarterly 
calculation  that  will  determine  the 
extent  to  which  an  excess  quarterly 
payment  or  deficit  quarterly  payment 
alters  the  term  of  the  Banks'  obligation 
to  the  REFCORP.  This  determination 
will  fulfill  the  requirements  of  12  U.S.C 
1441b(f)(2)(C){ii),  as  amended  by  section 
607,  Public  Law  106-102.  113  Stat. 
1455-1456. 

REFCORP  means  the  Resolution 
Funding  Corporation  established  in  12 
U.S.C.  1441b. 

§  997.2    Reduction  of  the  payment  term. 

(a)  Generally.  The  Finance  Board  shall 
shorten  the  term  of  the  obligation  of  the 
Banks  to  make  payments  toward  the 
interest  owed  on  bonds  issued  by  the 
REFCORP  each  quarter  in  which  there  is 
an  excess  quarterly  payment. 

(b)  Excess  quarterly  payment.  Where 
there  is  an  excess  quarterly  payment, 
the  quarterly  present-value 
determination  shall  be  as  follows: 

(1)  The  future  value  of  the  excess 
quarterly  payment  shall  be  calculated 
using  the  estimated  interest  rate,  as 
provided  to  the  Finance  Board  by  the 
Department  of  the  Treasury,  on  a  zero- 
coupon  Treasury  bond  the  maturity  of 
which  is  the  payment  date  of  the  last 
non-defeased  benchmark  quarterly 
payment. 

(2)  The  future  value  calculated  in 
paragraph  (b)(1)  of  this  section  shall  be 
subtracted  from  the  amount  of  the  last 
non-defeased  quarterly  benchmark 
payment. 

(3)  If  the  difference  resulting  from  the 
calculation  in  paragraph  (b)(2)  of  this 
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section  is  greater  than  zero,  then  the  last 
non-defeased  quarterly  benchmark 
payment  is  reduced  by  the  futiu^  value 
of  the  excess  quarterly  payment. 

(4)  If  the  difference  resulting  from  the 
calculation  in  paragraph  {b)(2)  of  this 
section  is  less  than  zero,  then  the  last 
non-defeased  quarterly  benchmark 
payment  shall  be  defeased  and  the 
payment  term  shall  be  shortened. 

(5)  The  amount  of  the  excess  quarterly 
payment  that  is  not  already  applied  to 
defeasing  the  payment  under  paragraph 
(b)(4)  of  this  section  shall  be  applied 
toward  defeasing  the  last  non-defeased 
quarterly  benchmark  payment  using  the 
estimated  interest  rate,  as  provided  to 
the  Finance  Board  by  the  Department  of 
the  Treasury,  on  a  zero-coupon  Treasury 
bond  the  maturity  of  which  is  the  date 
of  the  payment  to  be  defeased. 

§  997.3    Extension  of  the  payntent  term. 

(a)  Generally.  The  Finance  Board  will 
extend  the  term  of  the  obligation  of  the 
Banks  to  make  payments  toward  interest 
owed  on  bonds  issued  by  the  REFCORP 
each  calendar  quarter  in  which  there  is 

a  deficit  quarterly  payment. 

(b)  Deficit  quarterly  payment.  Where 
there  is  a  deficit  quarterly  pajmient,  the 
quarterly  present-value  determination 
shall  be  as  follows: 

(1)  The  future  value  of  the  deficit 
quarterly  payment  shall  be  calculated 
using  the  estimated  interest  rate,  as 
provided  to  the  Finance  Board  by  the 
Department  of  the  Treasury,  on  a  zero- 
coupon  Treasury  bond  the  maturity  of 
which  is  the  payment  date  of  the  last 
non-defeased  benchmark  quarterly 
payment,  or  the  first  quarter  thereafter  if 
the  last  non-defeased  benchmark 
quarterly  payment  already  equals  $75 
million.  f 

(2)  The  future  value  calculated  in 
paragraph  (b)(1)  of  this  section  shall  be 
added  to  the  amount  of  the  last  non- 
defeased  quarterly  benchmark  payment 
if  that  sum  is  $75  million  or  less. 

(3)  If  the  sum  calculated  in  paragraph 
(b)(2)  of  this  section  exceeds  $75 
million,  the  last  non-defeased  quarterly 
benchmark  payment  will  become  $75 
million,  and  the  quarterly  benchmark 
payment  term  will  be  extended. 

(4)  The  extended  payment  will  equal 
the  futiue  value  of  the  amount  of  the 
deficit  quarterly  pajTnent  that  has  not 
already  been  appUed  to  raising  the 
quarterly  benchmark  payment  to  $75 
million  under  paragraph  (b)(3)  of  this 
section,  using  the  estimated  interest 
rate,  as  provided  to  the  Finance  Board 
by  the  Department  of  the  Treasury,  on 
a  zero-coupon  Treasury  bond  whose 
maturity  is  the  date  of  the  extended 
pajrment. 


(c)  Term  beyond  maturity.  The 
benchmark  quarterly  payment  term  may 
be  extended  beyond  April  15,  2030,  if 
such  extension  is  necessary  to  ensure 
that  the  value  of  the  aggregate  amounts 
paid  by  the  Banks  exactly  equals  the 
present  value  of  an  annuity  of  $300 
million  per  year  that  commences  on  the 
date  on  which  the  first  obligation  of  the 
REFCORP  was  issued  and  ends  on  April 
15,  2030. 

§  997.4    Calculation  of  the  quarterly 
present-value  determination. 

(a)  Applicable  interest  rates.  The 
Finance  Board  shall  obtain  from  the 
Department  of  the  Treasury  the 
applicable  estimated  zero-coupon  bond 
interest  rates  and  provide  those  rates  to 
the  REFCORP  so  that  the  REFCORP  can 
perform  the  calculations  required  under 
§§997.2  and  997.3. 

(b)  Calculation  by  the  Finance  Board. 
If  §  997.3  requires  that  the  term  for  the 
Banks'  actual  quarterly  payments  extend 
beyond  April  15,  2030  or  if,  for  any 
reason,  the  REFCORP  is  unable  to 
perform  the  calculations  or  provide  to 
the  Finance  Board  the  results  of  the 
calculations,  the  Finance  Board  shall 
make  all  calculations  required  under 
this  part. 

(c)  Records.  The  Finance  Board  will 
maintain  the  official  record  of  the 
results  of  all  quarterly  present-value 
determinations  made  under  this  part  by 
either  the  REFCORP  or  the  Finance 
Board. 

§  997.5    Termination  of  the  obligation. 

(a)  Generally.  The  Banks'  obligation  to 
the  REFCORP,  or  to  the  Department  of 
the  Treasury  if  the  term  of  that 
obligation  extends  beyond  April  15, 
2030,  will  terminate  when  the  aggregate 
actual  quarterly  payments  made  by  the 
Banks  exactly  equal  the  present  value  of 
an  annuity  that  commences  on  the  date 
on  which  the  first  obligation  of  the 
REFCORP  was  issued  and  ends  on  April 
15,  2030. 

(b)  Date  of  the  final  payment.  The 
aggregate  actual  quarterly  payments 
made  by  the  Banks  exactly  equal  the 
presenfvalue  of  the  annuity  described 
in  paragraph  (a)  of  this  section  when  the 
value  of  any  remaining  benchmark 
quarterly  payment(s),  after  the 
benchmark  quarterly  payments  have 
been  adjusted  as  required  by  §§  997.2 
and  997.3,  exactly  equals  the  actual 
quarterly  payment. 

Dated:  January  19,  2000. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairman. 

(FR  Doc.  00-1852  Filed  2-3-00;  8:45  am) 
BILUNG  CODE  672S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-73-AD] 

Airworthiness  Directives;  Eurocopter 
Deutschiand  GMBH  Model  MBB-BK 
117  A-1,  A-3,  A-4,  B-1,  B-2,  and  C- 
1  Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  applicable  to  Eurocopter 
Deutschiand  GMBH  (ECD)  Model  MBB- 
BK  117  A-1,  A-3,  A-4.  B-1,  B-2,  and 
C-1  helicopters.  This  proposal  would 
require  modifying  the  engine  and 
transmission  cowling  doors  (cowling 
doors).  This  proposal  is  prompted  by  an 
emergency  landing  of  an  ECD  Model 
MBB-BK  117  helicopter  after  the  No.  1 
engine  cowling  opened,  separated  from 
the  helicopter,  and  struck  ^e  main  and 
tail  rotor  blades  resulting  in  a  tail  rotor 
imbalance  and  subsequent  departure  of 
the  tail  rotor  gear  box  from  the 
helicopter.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  cowling  doors  opening  during  flight, 
separating  from  the  helicopter  and 
impacting  the  main  or  tail  rotor  blades, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  April  4,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-73- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas.  Comments  may  be 
inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Pniirie,  Texas 
75053-4005,  telephone  (972) 641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Coiuisel,  Southwest 
Region,  Room  663.  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT! 
Richard  A.  Monschke,  Aerospace 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff,  Fort  Worth, 
Texas  76193-0110,  telephone  (817) 
222-5116,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  -^ 
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Comments  In  idted 


Interested 
participate  in 
proposed  ruh 
written  data, 
they  may  des  re 
should  identi  y 
numher  and 
the  address 


be 


date 


commumcati()ns 
the  closing 
above,  will  b« 
action  on  the 
proposals  co 
be  changed  ir 
received. 

Comments 
the  overall  re| 
environmental 
the  proposed 
submitted  wi 
and  after  the 
in  the  Rules 
interested 


{ ersons  are  invited  to 
the  making  of  the 
by  submitting  such 
aews,  or  argiunents  as 
Communications 
the  Rules  Docket 
submitted  in  triplicate  to 
fied  above.  All 
received  on  or  before 
for  comments,  specified 
considered  before  taking 
proposed  rule.  The 
r  tained  in  this  notice  may 
light  of  the  comments 


s|  tecir 


ire  specifically  invited  on 
;ulatory,  economic, 
.  and  energy  aspects  of 
rule.  All  comments 
1  be  available,  both  before 
closing  date  for  comments, 
I  locket  for  examination  by 
pel  sons.  A  report 

each  FAA-public  contact 

the  substance  of  this 
be  filed  in  the  Rules 


with 


summarizing 
concerned 
proposal  will 
Docket. 

Commentei  s  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  i  esponse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  v  hich  the  following 
statement  is  riade:  "Comments  to 
Docket  No.  9<  -SW-73-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  th  e  commenter. 


Availability 

Any  persor 
NPRM  by  sub  mitting 
FAA,  Office 
Southwest 
Docket  No.  9^SW 
Meacham 
Texas  76137 


cf 
Reg 


Blvd 


mod 


Discussion 

Luftfahrt- 
airworthiness 
Republic  of 
that  an  unsaf( : 
ECD  Model  N 
4,  B-l,B-2 
LBA  advises 
should  be 
each  cowling 
respective  h 
floor  and  on 

ECD  has  is 
MBB-BK117 
April  30,  199) 
modifying  th(  i 
installing  a 
and  installing 
retainers  on 
floor  to 
fully  during 


preve  at 


cf 


NPRMs 

may  obtain  a  copy  of  this 

a  request  to  the 
the  Regional  Counsel, 
ion.  Attention:  Rules 
-73-AD,  2601 
Room  663,  Fort  Worth, 


and 


03 


BJindesamt  (LBA),  the 

authority  for  the  Federal 
Germany,  notified  the  FAA 
condition  may  exist  on 
BB-BK  117  A-1,  A-3,  A- 

C-1  helicopters.  The 
hat  the  cowling  doors 
ified  to  install  a  hook  on 
door  and  install  the 
k  retainers  on  the  engine 
the  transmission  floor. 
!  ued  Service  Bulletin  No. 
-20-109,  Revision  2,  dated 
(SB),  which  specifies 
cowling  doors  by 

on  each  cowling  door 
the  respective  hook 
engine  and  transmission 
cowling  doors  opening 
iight.  The  LBA  has 


h  )ok  I 


t  le  I 


classified  the  ECD  SB  as  mandatory  and 
issued  AD  No.  1999-302,  dated 
September  23,  1999,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  the  Federal  Republic  of 
Germany. 

These  helicopter  models  are 
manufactured  in  the  Federal  Republic 'of 
Germany  and  are  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federad  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  Federal  Republic  of  Germany  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  Federal 
Republic  of  Germany,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  ECD  Model  MBB-BK 
117  A-1,  A-3,  A-4,  B-1,  B-2,  and  C- 
1  of  the  same  type  designs  registered  in 
the  United  States,  the  proposed  AD 
would  require  modifying  the  cowling 
doors  to  prevent  the  cowling  doors  from 
opening  during  flight.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  SB  described 
previously. 

The  FAA  estimates  that  140 
helicopters  of  U.S.  registry  would  be 
aiffected  by  this  proposed  AD,  that  it 
would  take  approximately  28  work 
hours  per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1620  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $462,000. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  Deutschland  GMBH:  Docket  No. 
99-SW-73-AD. 
Applicability:  Model  MBB-BK  117  A-1,  A- 
3,  A-4.  B-1,  B-2,  and  C-1  helicopters,  serial 
numbers  7001  through  7253  and  7500 
through  7523,  with  transmission  door 
cowling,  left  hand,  part  number  (P/N)  117- 
i?3206-51  or  117-233731,  right  hand,  P/N 
117-23206-52  or  117-233741.  and  engine 
door  cowling  left  hand,  P/N  117-23303-51  or 
117-23303-53,  right  hand,  P/N  117-23303- 
52  or  117-23303-54,  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  pciragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  6  calendar 
months,  unless  accomplished  previously. 

To  prevent  the  engine  and  transmission 
cowling  doors  (cowling  doors)  opening 
during  flight,  separating  from  the  helicopter 
and  impacting  the  main  or  tail  rotor  blades, 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Modify  the  cowling  doors  in  accordance 
with  paragraph  2.B.,  Work  Procedure,  and 
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2.C.,  Conclusions,  of  Eurocopter  Deutschland 
GMBH  Service  Bulletin  SB-MBB-BK  117- 
20-109,  Revision  2,  dated  April  30,  1999 
(SB). 

Note  2:  Adjustment  and  functional  testing 
of  the  hook  system  in  accordance  with 
paragraph  2.B.8  of  the  SB  is  critical  after 
installation. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Grftup. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Luftfahrt-Bundesamt  (the  Federal  Republic 
of  Germany)  AD  No.  1999-302,  dated 
September  23,  1999. 

Issued  in  Fort  Worth,  Texas,  on  January  26, 
2000. 

Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  00-2402  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-374-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMIMARY:  This  docmnent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
modification  of  the  canted  pressure 
deck  drain  system  in  the  wheel  well  of 
the  main  landing  gear  (MLG).  This 
proposal  is  prompted  by  reports  of  ice 
accumulation  on  the  aileron  control 
cables  and  on  the  MLG  door  and  door 
seal,  during  flight,  due  to  fluid  entering 
the  canted  pressure  deck  area,  leaking 


into  the  MLG  wheel  well,  and  freezing. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  such  ice 
acciunulation,  which  could  render  one 
of  the  aileron  control  systems  and/or  the 
MLG  doors  inoperative,  resulting  in 
reduced  controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
March  20,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
374-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  SeatUe,  Washington 
98124-2207. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Rehrl,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2783; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-374-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-374-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056.    • 

Discussion 

The  FAA  has  received  several  reports 
indicating  ice  accumulation  on  the 
aileron  control  cables  in  the  wheel  well 
of  the  main  landing  gear  (MLG)  during 
flight  on  certain  Model  767  series 
airplanes.  The  ice  build-up  was 
attributed  to  fluid  bom  the  sloping 
pressure  deck  leaking  into  the  wheel 
well  and  freezing.  One  operator  reported 
a  large  volume  of  fluid  had  leaked  into 
the  canted  pressiu-e  deck  area  and  ice 
had  acciunulated  on  the  MLG  door  and 
door  seal  inside  and  outside  the  MLG 
wheel  well.  The  ice  caused  the  MLG 
door  to  jam  and  prevented  extension  of 
the  MLG.  Investigation  revealed  that 
fluid  entered  the  canted  pressure  deck 
area  through  the  sloping  pressiu-e  deck 
seals  and  subsequendy  leaked  into  the 
wheel  well  and  solidified.  Such  ice 
accumulation  could  render  one  of  the 
aileron  control  systems  and/or  the  MLG 
doors  inoperative,  resulting  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-51A0020, 
Revision  1,  dated  July  22,  1999,  which 
describes  procedures  for  modification  of 
the  canted  pressure  deck  drain  system 
in  the  wheel  well  of  die  MLG.  The 
modification  includes,  among  other 
things,  installation  of  canisters  on  the 
outboard  pressure  activated  drain  lines, 
re-routing  of  the  existing  drain  lines, 
and  installation  of  larger  diameter  drain 
lines  to  drain  the  water  out  through  the 
underwing  fairing  thermal  panel  into 
the  hot  air  stream  from  the  ram  outlets. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
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type  design,  he  proposed  AD  would 
require  modi  Ication  of  the  canted 
pressure  dec  :  drain  system  in  the  wheel 
well  of  the  MLG.  The  actions  would  be 
required  to  b  3  accomplished  in 
accordance  v  'ith  the  service  bulletin 
described  pn  viously,  except  as 
discussed  be  ow. 

Difference  Between  Service  Bulletin 
and  This  Proposed  AD 

Operators  i;hould  note  that,  although 
the  service  bi  lUetin  recommends 
accomplishn  ent  of  the  modification  at 
the  first  avail  able  maintenance  period  as 
soon  as  parts  manpower,  and  facilities 
are  availableJ  the  FAA  has  determined 
that  a  24-moi  ith  compliance  time  would 
address  the  ii  lentified  unsafe  condition 
in  a  timely  m  anner.  In  developing  an 
appropriate  c  ompliance  time  for  this 
AD.  the  FAA  considered  not  only  the 
manufacture!  's  recommendation,  but 
the  degree  of  urgency  associated  with 
addressing  ti  e  subject  unsafe  condition, 
the  average  u  tilization  of  the  affected 
fleet,  and  the  time  necessary  to  perform 
the  modifical  ion.  In  light  of  all  of  these 
factors,  the  F  \A  finds  a  24-month 
compliance  t  me  for  completion  of  the 
proposed  modification  to  be  warranted, 
in  that  it  repi  esents  an  appropriate 
interval  of  time  allowable  for  affected 
airplanes  to  c  ontinue  to  operate  without 
compromisir  g  safety. 

Cost  Impact 

There  are  i  pproximately  716  Model 
767  series  ail  planes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  tha  t  278  airplanes  of  U.S. 
registry  woul  d  be  affected  by  this 
proposed  AE ,  that  it  would  take 
approximately  15  work  hours  per 
airplane  to  accomplish  the  proposed 
modification  and  that  the  average  labor 
rate  is  $60  p€  r  work  hour.  Required 
parts  would  cost  approximately  $6,623 
per  airplane.  Based  on  these  figures,  the 
cost  impact  c  f  the  modification 
proposed  by  ;his  AD  on  U.S.  operators 
is  estimated  i  o  be  $2,091,394.  or  $7,523 
per  airplane. 

The  cost  in  jpact  figure  discussed 
above  is  base  d  on  assumptions  that  no 
operator  has  ^et  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  tfcat  no  operator  would 
accomplish  t  lose  actions  in  the  future  if 
this  AD  were  not  adopted. 
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it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amendecq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  99-NM-374-AD. 

Applicability:  Model  767  series  airplanes, 
line  numbers  1  through  723  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ice  accumulation  on  the  aileron 
control  cables  and/or  main  landing  gear 


(MLG)  door  and  door  seal  during  flight, 
which  could  render  one  of  the  aileron  control 
systems  and/or  the  MLG  doors  inoperative, 
resulting  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD:  Modify  the  canted  pressure 
deck  drain  system  in  the  wheel  well  of  the 
MLG  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  767-51A0020,  Revision  1, 
dated  July  22,  1999. 

Note  2:  Modification  of  the  canted  pressure 
deck  drain  system  accomplished  prior  lo  the 
effective  date  of  this  AD  in  accordance  with 
Boeing  Alert  Service  Bulletin  767-51A0020, 
dated  November  19, 1998,  is  considered 
acceptable  for  compliance  with  the 
modification  specified  in  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  Cl4  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
28,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  00-2414  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-369-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Fokker 
IModel  F.28  Mark  0070  and  0100  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUIMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 


Federal  Register /Vol.  65,  No.  24 /Friday,  February  4,  2000  /  Proposed  Rules 


5457 


directive  (AD)  that  is  applicable  to  all 
Fokker  Model  F.28  Mark  0070  and  0100 
series  airplanes.  This  proposal  would 
require  installation  of  new,  improved 
bonding  jimipers  on  the  horizontal 
stabilizer.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  adequate 
electrical  bonding  between  the 
horizontal  and  vertical  stabilizers. 
Inadequate  electrical  bonding,  in  the 
event  of  a  lightning  strike,  could  cause 
electrical  arcing,  and  result  in  damage  to 
the  hydraulic  lines  and  consequent 
failure  of  the  hydraulic  systems. 
DATES:  Comments  must  be  received  by 
March  6,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
369-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Services  B.V.,  P.O.  Box  231, 
2150  AE  Nieuw-Vennep,  the 
Netherlands.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argmnents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 

The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-369-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-369-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
Fokker  Model  F.28  Mark  0070  and  0100 
series  airplanes.  The  RLD  advises  that  in 
February  1988,  during  a  routine 
scheduled  flight,  a  Fokker  Model  F.28 
Mark  0100  series  airplane  was  struck  by 
lightning.  The  report  indicated  that  the 
No.  2  hydraulic  system's  "Low  Quantity 
Warning"  occiured;  shortly  thereafter, 
the  same  warning  occurred  on  the  No. 
1  hydraulic  system.  Although  only  the 
hydraulic  accumulator-driven  systems 
remained  available  after  the  "Total 
Hydraulic  Failure"  procedure  was 
accomplished,  the  flight  crew  was  able 
to  land  the  airplane  safely.  Investigation 
revealed  that  the  lightning  current 
penetrated  the  vertical  stabilizer  and 
bonding  jumper  of  the  horizontal 
stabilizer. 

Bonding  Jumper  Design 

At  present,  on  Fokker  Model  F.28 
Mark  0070  and  0100  series  airplanes, 
only  a  single  bonding  jumper  is 
installed  between  the  vertical  and 
horizontal  stabilizer  on  the  left-hand 
side.  (Ciurently,  no  bonding  jumper  is 
installed  on  the  right-hand  side.) 
Reports  indicate  that  a  bonding  jumper 
had  melted,  although  it  is  unclear 
whether  this  was  due  to  the  lightning 
strike  event  preceding  the  hydraulic 
systems  failiure,  or  due  to  an  earlier 
event.  In  either  case,  because  the 
bonding  jumper  failed,  the  electrical 
arcing  that  resulted  fi-om  the  lightning 
strike  damaged  the  hydraulic  lines. 


Further  investigation  revealed  that  the 
existing  bonding  jumper  installation  is 
not  adequate  to  meet  certain 
requirements,  and  the  RLD  advises  that 
it  is  necessary  to  improve  the  electrical 
bonding  of  the  horizontal  stabilizer. 
Inadequate  electrical  bonding  between 
the  horizontal  and  vertical  stabilizers,  in 
the  event  of  a  lightning  strike,  could 
cause  electrical  arcing,  and  result  in 
damage  to  the  hydraulic  lines  and 
consequent  failure  of  the  hydraulic 
systems. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletin 
SBFlOO-23-032,  dated  September  22, 
1999,  which  describes  procedures  for 
installing  new,  improved  bonding 
jumpers  on  the  horizontal  stabilizer.  On 
the  left-hand  side  of  the  horizontal 
stabilizer,  installation  procedures 
include  removing  the  existing  bonding 
jumper  of  the  horizontal  stabilizer 
torsion  box  and  replacing  it  with  a  new, 
improved  bonding  jumper;  removing 
and  discarding  the  existing  fasteners; 
and  ensuring  that  the  fastener  holes  are 
in  proper  condition.  On  the  right-hand 
side  of  the  horizontal  stabilizer, 
installation  procedures  include  drilling 
new  fastener  holes  in  the  horizontal 
stabilizer  hinge  fitting  and  in  the  lower 
skin  of  the  horizontal  stabilizer  torsion 
box;  deburring  all  drilled  holes;  and 
installing  a  new,  improved  bonding 
jumper.  The  Fokker  service  bulletin 
references  Fokker  70/100  Aircraft 
Maintenance  Manual  (AMM),  Chapter 
20-13-05,  as  an  additional  source  of 
service  information  to  accomplish  the 
installation  of  the  new  bonding  jumpers. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  1999-1 28(A), 
dated  October  29,  1999,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
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Explanation  c  f  Requirements  of 
Proposed  RiUi ; 

Since  an  unsafe  condition  has  been 
identified  tha  is  likely  to  exist  or 
develop  on  ot  ler  airplanes  of  the  same 
type  design  re  gistered  in  the  United 
States,  the  pre  posed  AD  would  require 
the  accomplis  iment  of  the  actions 
specified  in  ai  ;cordance  with  the  service 
bulletin  descr  bed  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  recommends  a 
compliance  ti  ne  of  24  months  for 
accomplishm(  snt  of  the  actions  specified 
in  the  service  bulletin,  the  RLD  has 
|mpliance  time  of  18 
TAA  concurs  with  the  RLD 
lined  that  an  18-month 
le  would  have  a  limited 
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fication  parts.  In  light  of 
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Cost  Impact 

The  FAA  e^imates  that  129  Fokker 
Model  F.28  V  ark  0070  and  0100  series 
airplanes  of  L  .S.  registry  would  be 
affected  by  th  s  proposed  AD,  that  it 
would  lake  aj:  proximately  2  work  hours 
per  airplane  t  )  accomplish  the  proposed 
actions,  and  t  lat  the  average  labor  rate 
is  $60  per  woi  k  hour.  Required  parts 
would  cost  ap  proximately  $69  per 
airplane.  Bast  d  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  e!  timated  to  be  $24,381,  or 
$189  per  airp  ane. 

The  cost  im  pact  figure  discussed 
above  is  basec  on  assumptions  that  no 
operator  has  )  et  accomplished  any  of 
the  proposed  -equirements  of  this  AD 
action,  and  th  it  no  operator  would 
accomplish  tl  ose  actions  in  the  future  if 
this  AD  were  lot  adopted. 

Regulatory  In  ipact 

The  regulat 
would  not 
effect  on  the 
between  the 


ha'  'e 


ons  proposed  herein 
a  substantial  direct 
5  tates,  on  the  relationship 
r  ational  Govenunent  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  tuider  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Services  B.V.:  Docket  99-NM-369- 
/\D. 

Applicability:  All  Model  F.28  Mark  0070 
and  0100  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  adequate  electrical  bonding 
between  the  horizontal  and  vertical 
stabilizers,  accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  accomplish  the  actions 
required  by  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-23-032.  dated 
September  22,  1999. 

(1)  On  the  left-hand  side  of  the  horizontal 
stabilizer,  replace  the  existing  bonding 
jumper  on  the  horizontal  stabilizer  torsion 
box  with  a  new,  improved  bonding  jumper. 

(2)  On  the  right-hand  side  of  the  horizontal 
stabilizer,  install  a  new.  improved  bonding 
jumper. 

Note  2:  Fokker  Service  Bulletin  SBFlOO- 
23-032,  dated  September  22,  1999,  references 
Fokker  70/100  Aircraft  Maintenance  Manual 
(AMM),  Chapter  20-13-05,  as  an  additional 
source  of  service  information  to  accomplish 
the  installation  of  the  new  bonding  jumpers. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  Hight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1999- 
128(A),  dated  October  29,  1999. 

Issued  in  Renton,  Washington,  on  January 
31.  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-2470  Filed  2-3-00;  8:4.5  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-65-A0] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
Witti  Pratt  &  Whitney  JT9D-70  Series 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
inspections,  tests,  and  certain 
modifications  of  the  thrust  reverser 
control  and  indication  system  and 
wiring  on  each  engine,  and  corrective 
action,  if  necessary. 

This  proposal  also  would  require 
installation  of  a  terminating 
modification,  and  repetitive  functional 
tests  of  that  installation  to  detect 
discrepancies,  and  repair,  if  necessary. 
This  proposal  is  prompted  by  the  results 
of  a  safety  review,  which  revealed  that 
in-flight  deployment  of  a  thrust  reverser 
could  result  in  significant  reduction  in 
airplane  controllability.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  the  integrity  of  the 
fail-safe  featvues  of  the  thrust  reverser 
system  by  preventing  possible  failiu-e 
modes,  which  could  result  in 
inadvertent  deployment  of  a  thrust 
reverser  during  flight,  and  consequent 
reduced  controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
March  20,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
65-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi-om 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Reising,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2683; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addres?ed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-65-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-65-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

On  May  26,  1991,  a  Boeing  Model 
767-300ER  series  airplane  was  involved 
in  an  accident  as  a  result  of  an 
uncommanded  in-flight  deployment  of  a 
thrust  reverser.  Following  that  accident, 
a  study  was  conducted  to  evaluate  the 
potential  effects  of  an  uncommanded 
thrust  reverser  deployment  throughout 
the  flight  regime  of  the  Boeing  Model 
747  series  airplane.  The  study  included 
a  re-evaluation  of  the  thrust  reverser 
control  system  fault  analysis  and 
airplane  controllability.  The  results  of 


the  evaluation  indicated  that,  in  the 
event  of  thrust  reverser  deployment 
during  high-speed  climb  using  high 
engine  power,  these  airplanes  also  could 
experience  control  problems.  This 
condition,  if  not  corrected,  could  result 
in  possible  failure  modes  in  the  thrust 
reverser  control  system,  inadvertent 
deployment  of  a  thrust  reverser  during 
flight,  and  consequent  reduced 
controllability  of  the  airplane. 

The  FAA  has  prioritized  the  issuance 
of  AD's  for  corrective  actions  for  the 
thrust  reverser  system  on  Boeing 
airplane  models  following  the  1991 
accident.  Based  on  service  experience, 
analyses,  and  flight  simulator  studies,  it 
was  determined  that  an  in-flight 
deployment  of  a  thrust  reverser  has 
more  effect  on  controllability  of  twin- 
engine  airplane  models  than  of  Model 
747  series  airplanes,  which  have  four 
engines.  For  this  reason,  the  highest 
priority  was  given  to  rulemaking  that 
required  corrective  actions  for  the  tvnn- 
engine  airplane  models.  AD's  correcting 
the  same  type  of  unsafe  condition 
addressed  by  this  AD  have  been 
previously  issued  for  specific  airplanes 
within  the  Boeing  Model  737,  757  and 
767  series. 

Service  experience  has  shown  that  in- 
flight thrust  reverser  deployments  have 
occurred  on  Model  747  airplanes  during 
certain  flight  conditions  with  no 
significant  airplane  controllability 
problems  being  reported.  However,  the 
manufacturer  has  been  unable  to 
establish  that  acceptable  airplane 
controllability  would  be  achieved 
following  these  deployments  throughout 
the  operating  envelope  of  the  airplane. 
Additionally,  safety  analyses  performed 
by  the  manufacturer  and  reviewed  by 
the  FAA,  has  been  unable  to  establish 
that  the  risks  for  imcommanded  thrust 
reverser  deployment  during  critical 
flight  conditions  is  acceptably  low. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  following  Boeing  Service  Bulletins: 

•  747-78A2159,  dated  May  18, 1995. 
which  describes  procedures  for 
repetitive  inspections  and  tests  of  the 
thrust  reverser  control  and  indication 
system  to  detect  discrepancies,  and 
corrective  action,  if  necessary.  The 
corrective  action  includes,  among  other 
things,  repair  or  replacement  of  any 
discrepant  parts  with  new  parts. 

•  747-78-2153,  Revision  1,  dated 
November  27.  1996,  which  describes 
procedures  for  installation  of  an 
additional  locking  system  on  the  thrust 
reversers.  This  service  bulletin 
references  the  following  service 
bulletins: 
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Service  Bulletin  747-78- 
Aiigust  31. 1995,  which 
ures  for  the  installation 
wiring  for  an  additional 
locking  device. 
Service  Bulletin  747- 
Revision  1 ,  dated  May  9, 
sion  2,  dated  August  29, 
c  escribe  procedures  for 
he  thrust  reverser  control 
to  detect  damaged  wires; 
certain  wiring,  and  an 
of  the  thrust  reverser. 
bulletin  references  Boeing 
Wiri  ng  Practices  Manual, 
descriqes  procedures  for  repair  or 
certain  wire  bundles,  if 


1.  Boeing 
2135,  dated 
describes 
of  provisional 
thrust  reverse:  ■ 

2.  Boeing 
78A2149, 
1996.  and  Revii 
1996,  which 
inspection  of 
system  wiring 
modification 
operational 
This  service 
Standard 
which 
replacement 


(if( 
teit 


of 


necessary 
3.  Rohr 


Sen  ice 


Bulletin  TBC-CNS 
78-33,  Revision  1,  dated  August  20, 
1996,  which  describes  additional 
procedures  fo:  installation  of  an 
additional  loc  ting  system  on  the  thrust 
reversers. 

Accomplishment  of  Boeing  Service 
Bulletin  747-  '8-2153,  Revision  1, 
or  concurrent 

of  Boeing  Service 
78-2135  and  747- 
Revtsion  1  or  Revision  2;  and 
omplishment  of  Rohr 
BulleAn  TBC-CNS  78-33, 
A(  icomplishment  of  these 
eliminate  the  need  for 
repetitive  inspections  and  tests. 
'  o  has  reviewed  and 

Service  Bulletin  TBC- 

Rsvision  1,  dated  August 

which  describes  procedures 

of  the  thrust  reverser 

wiring  concurrent  with 

plishm^nt  of  Boeing  Service 

'8A2149,  Revision  1  or 


al; 


requires  prior 
accomplishm(  mt 
Bulletins  747 
78A2149 
concurrent 
Service 
Revision  1 
actions  wouk 
certain 

TheFAA 
approved  Roh  r 
CNS  78-32. 
20, 1996 
for  modificati  3n 
control  syster  i 
accom 

Bulletin  747- 
Revision  2. 

The 
described  by 
747-78-2153 
previously  va 
manufacturer 
changes  have 
latest  revisioi^ 
The  FAA  has 
procedures 
Bulletins  747 
747-78-2135 


modifii  :ation 


service  bulletins 
proposed  AD 
validated  and 
this  modifical  ion 


procedures 
loeing  Service  Bulletins 
and  747-78-2135  were 
i  dated  by  the 
and  the  necessary 
Deen  incorporated  into  the 

of  the  service  bulletins, 
determined  that  the 

ified  in  Boeing  Service 
78-2153.  Revision  1.  and 
as  well  as  the  other 
referenced  in  this 
have  been  effectively 
therefore  proposes  that 
be  required. 


spec 


Explanation  qf  Requirements  of 
Proposed  Rute 

Since  an  un  safe  condition  has  been 
identified  tha  is  likely  to  exist  or 
develop  on  ot  ler  products  of  this  same 
type  design,  t  lis  proposed  AD  would 
require  inspection  of  the  thrust  reverser 
control  and  ir  dication  system  and 
wiring  on  eac  i  engine,  and  corrective 


action,  if  necessary;  and  eventual 
modification  of  the  wiring.  This 
proposal  also  would  require  installation 
of  a  terminating  modification  and 
repetitive  functional  tests  of  that 
installation  to  detect  discrepancies,  and 
repair,  if  necessary.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Repetitive  functional  tests  to  detect 
discrepancies  of  the  actuation  system 
lock  on  each  thrust  reverser  would  be 
required  to  be  accomplished  in 
accordance  with  the  procedure  included 
in  Appendix  1  of  this  AD.  Correction  of 
any  discrepancy  detected  would  be 
required  to  be  accomplished  in 
accordance  with  the  procedures 
described  in  the  Boeing  747  Airplane 
Maintenance  Manual. 

Differences  Between  Service  Bulletin 
and  This  Proposed  AD 

Operators  should  note  that,  although 
Boeing  Service  Bulletin  747-78-2153, 
Revision  1 ,  does  not  recommend  a 
specific  compliance  time  for 
accomplishment  of  the  actuation  system 
lock  installation,  the  FAA  has 
determined  that  an  unspecified 
compliance  time  would  not  address  the 
identified  unsafe  condition  in  a  timely 
maimer.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
installation.  In  light  of  all  of  these 
factors,  the  FAA  finds  a  36-month 
compliance  time  for  completing  the 
required  actions  to  be  warranted,  in  that 
it  represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Operators  also  should  note  that, 
although  the  service  bulletin  does  not 
specify  repetitive  functional  testing  of 
the  actuation  system  lock  installation 
following  accomplishment  of  that 
installation,  the  FAA  has  determined 
that  repetitive  functional  tests  of  the 
actuation  system  lock  on  each  thrust 
reverser  will  support  continued 
operational  safety  of  thrust  reversers 
with  actuation  system  locks. 

Cost  Impact 

There  are  approximately  7  Model  747 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  6  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD. 


It  would  take  approximately  32  work 
hours  (8  work  hours  per  engine)  per 
airplane,  to  accomplish  the  proposed 
thrust  reverser  inspection,  modification, 
and  test,  described  in  747-78A2149, 
Revision  1,  or  Revision  2,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $11,520,  or  $1,920  per 
airplane. 

It  would  take  approximately  8  work 
hours  (2  work  hours  per  engine)  per 
airplane,  to  accomplish  the  proposed 
1 ,000-flight-hour  inspections  described 
in  Boeing  Service  Bulletin  747- 
78A2159,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  inspection 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $2,880.  or  $480  per     •' 
airplane,  per  inspection  cycle. 

It  would  take  approximately  20  work 
hours  (5  work  hours  per  engine)  per 
airplane,  to  accomplish  the  proposed 
18-month  thrust  reverser  system  checks 
described  in  Boeing  Service  Bulletin 
747-78A2159,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  test 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $7,200,  or  $1,200  per 
airplane,  per  test  cycle. 

It  would  take  approximately  544  work 
hours  per  airplane,  to  accomplish  the 
proposed  provisional  wiring,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $195,840,  or 
$32,640  per  airplane. 

It  would  take  approximately  593  work 
hours  per  airplane,  to  accomplish  the 
proposed  sync  lock  installation,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  installation  proposed 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $213,480,  or  $35,580  per 
airplane. 

It  would  take  approximately  4  work 
hours  per  airplane,  to  accomplish  the 
proposed  functional  test  of  the 
additional  locking  system,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
test  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $1,680,  or 
$240  per  airplane,  per  test  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
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accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  upder  the  DOT 
Regulatory  Policies  &d  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entitles 
under  the  criteria  of  the  Regulatory 
^    Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regiilations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  99-NM-65-AD. 

Applicability:  Model  747  series  airplanes 
equipped  with  Pratt  &  Whitney  JT9D-70 
series  engines;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  deployment  of  a 
thrust  reverser  during  flight  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Inspection/Repair 

(a)  Within  200  flight  hours  or  50  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later:  Inspect  the  thrust 
reverser  wiring  on  each  engine  to  detect 
discrepancies,  in  accordance  with  Boeing 
Service  Bulletin  747-78A2149.  Revision  1, 
dated  May  9, 1996,  or  Revision  2,  dated 
August  29, 1996.  Prior  to  further  flight,  repair 
any  discrepemcy,  in  accordance  with  the 
service  bulletin. 

Modification  and  Tests 

(b)  Within  5,000  flight  hours  or  500  flight 
cycles  after  the  effective  date  of  this  AD. 
whichever  occurs  later:  Accomplish  the 
thrust  reverser  wiring  modification  on  each 
engine  in  accordance  with  Boeing  Service 
Bulletin  747-78A2149,  Revision  1,  dated 
May  9, 1996,  or  Revision  2  dated  August  29, 
1996. 

(1)  Concurrent  with  accomplishment  of 
Boeing  Service  Bulletin  747-78A2149, 
Revision  1  or  Revision  2:  Accomplish  the 
modification  of  the  thrust  reverser  control 
system  wiring  specified  in  Rohr  Service 
Bulletin  TBC-CNS  78-32,  Revision  1,  dated 
August  20,  1996. 

(2)  Prior  to  further  flight  following 
accomplishment  of  the  modification 
specified  in  paragraphs  (b)  and  (b)(]): 
Perform  an  operational  test  of  the  thrust 
reverser  wiring  on  each  engine  to  detect 
discrepancies  in  accordance  with  Boeing 
Service  Bulletin  747-78A2149,  Revision  1, 
dated  May  9,  1996,  or  Revision  2  dated 
August  29, 1996.  Prior  to  further  flight, 
correct  amy  discrepancy  detected,  in 
accordance  with  the  service  bulletin. 

Repetitive  Inspections  and  Tests 

(c)  Perform  the  inspections  and  tests  of  the 
thrust  reverser  control  and  indication  system 
to  detect  discrepancies  at  the  times  specified 
in  paragraphs  (c)(1)  and  (c)(2)  of  this  AD,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-78A2159,  dated  May  18,  1995. 

(1)  Within  90  days  after  the  effective  date 
of  this  AD,  inspect  in  accordance  with  Part 
III,  "1,000  Flight  Hour  Inspections"  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin.  Repeat  at  intervals  not  to 
exceed  1,000  flight  hours  until 
accomplishment  of  paragraph  (f)  of  this  AD. 

(2)  Within  1,500  flight  hours  or  4  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  inspect  and  test  in  accordance 
with  Part  III,  "18  Month  Thrust  Reverser 
System  Checks"  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin. 


Repeat  at  intervals  not  to  exceed  18  months 
until  accomplishment  of  paragraph  (e)  of  this 
AD. 

Corrective  Actions 

(d)  If  any  inspection  or  test  required  by 
paragraph  (c)  of  this  AD  cannot  be 
successfully  performed  as  specified  in  the 
referenced  service  bulletin,  or  if  any 
discrepancy  is  detected  during  any 
inspection  or  test,  prior  to  further  flight, 
repair  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-78A2159,  dated  May 
18,  1995. 

Additionally,  prior  to  further  flight,  any 
failed  inspection  or  test  required  by 
paragraph  (c)  of  this  AD  must  be  repeated 
and  successfully  accomplished.  > 

Terminating  Action 

(e)  Accomplish  the  requirements  of 
paragraphs  (e)(1)  and  (e)(2)  of  this  AD  at  the 
times  specified  in  those  paragraphs. 
Accomplishment  of  these  actions  constitutes 
terminating  action  for  the  repetitive 
inspections  and  tests  required  by  paragraph 
(c)  of  this  AD. 

(J)  Within  36  months  after  the  effective 
date  of  this  AD:  Install  an  additional  locking 
system  on  each  engine  tiinist  reverser  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  747- 
78-2153,  Revision  1,  dated  November  27, 
1996. 

(2)  Prior  to  or  concurrent  with 
accomplishment  of  Boeing  Service  Bulletin 
747-78-2153.  Revision  1:  Accomplish  the 
installation  of  provisional  wiring  for  the 
locking  system  on  the  thrust  reversers  in 
accordance  with  Boeing  Service  Bulletins 
747-78-2135.  dated  August  31.  1995;  and 
747-78A2149,  Revision  1,  dated  May  9,  1996. 
or  Revision  2.  dated  August  29.  1996. 
Additionally,  concurrent  with 
accomplishment  of  Boeing  Service  Bulletin 
747-78-2153,  Revision  1,  accomplish  the 
installation  of  the  provisional  wiring 
described  previously  in  accordance  with 
Rohr  Service  Bulletin  TBC-CNS  78-33, 
Revision  1,  dated  August  20,  1996. 

Repetitive  Functional  Tests 

(f)  Within  4,000  hours  time-in-service  after 
accomplishment  of  paragraph  (e)  of  this  AD: 
Perform  a  functional  test  to  detect 
discrepancies  of  the  additional  locking 
system  on  each  thrust  reverser,  in  accordance 
with  Appendix  1  (including  Figures  1  and  2) 
of  this  AJD.  Prior  to  further  flight,  correct  any 
discrepancy  detected,  in  accordance  with  the 
procedures  described  in  the  Boeing  747 
Airplane  Maintenance  Manual.  Repeat  the 
functional  test  thereafter  at  intervals  not  to 
exceed  4.000  hours  time-in-service. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 
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Information  concerning  the 
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Appendix  1 

Thrust  Reverse  r  Sync-Lock  Integrity  Test 

I.  General 

A.  Equipment 

(1)  Thrust  revefeer 
196K8004- 
Industries 
92012. 


^d  Materials 

flex  drive  adapter — 
or  196K8004-.3;  Rohr 
Inc.,  Chula  Vista,  California 


2.  Thrust  Reveiker  Sync-Lock  Integrity  Test 

B.  Prepare  for  t  le  Thrust  Reverser  Sync  Lock 
Test 


pplic  able  T/R  CONT  &  BLEED  SYS 
brei  ker  on  P12  circuit  breaker 


(1)  Open  a 

circuit 
panel. 

(2)  Open  fan 

Maintenan 

(3)  Check  that 

circum 

latches  arejengaged 


cc(wl  doors  (Ref  71-11-02, 
e  Practices). 
I  arward  and  aft 

ial  latches  and  all  tension 
and  locked. 


ifere  it 
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(4)  Depress  drive  unit  latch  operating  arm 

and  retain  by  engaging  latch  arm  (detail 
C). 

(5)  Disengage  stow  latch  hook  on  left  and 

right  thrust  reversers  (detail  D). 

(6)  On  either  lower  slave  actuator  (detail  B), 

either  remove  coverplate  from  forward 
drive  pad  or  remove  locking  plug  from 
lower  drive  pad. 

(7)  Move  left-hand  sync-lock  lever  to  the 

unlocked  position. 

(8)  Using  appropriate  drive  adapter 

(196K8004-1  at  forward  drive  pad  or 
196K8004-3  at  lower  drive  pad),  attempt 
to  manually  deploy  sleeves. 
CAUTION:  DO  NOT  APPLY  A  JORQUE 
LOAD  OF  MORE  THAN  75 

POUND-INCHES  TO  THE 
ACTUATOR;  A  GREATER  TORQUE 
LOAD  CAN  CAUSE  DAMAGE  TO  THE 
MECHANISM. 

(9)  If  sleeves  move,  replace  the  right-hand 

sync-lock. 

(10)  Move  left-hand  sync-lock  lever  to  the 
locked  position. 

(11)  Move  right-hand  sync-lock  lever  to  the 
unlocked  position. 

(12)  Repeat  step  (8)  above. 

(13)  If  sleeves  move,  replace  the  left-hamd 
sync-lock. 

(14)  Move  left-hand  sync-lock  lever  to  the 
unlocked  position. 


(15)  Rotate  actuator  gearshaft  to  fully  stow 
the  sleeves. 

(16)  When  translating  sleeves  reach  stowed 
position,  check  that  stow  latch  hooks 
have  engaged  fixed  hooks  on  both  sides 
(detail  D). 

(17)  Depress  latch  operating  arm  and 
disengage  latch  arm  (detail  C);  allow 
latch  arm  to  raise. 

(18)  After  releasing  arm,  verify  latch 
engagement  by  attempting  to  rotate 
feedback  gear  on  drive  unit  using  1/4: 
inch  square  drive;  gear  shall  not  rotate  in 
excess  of  0.1  of  a  turn. 

CAUTION:  DO  NOT  APPLY  A  TORQUE 
LOAD  OF  MORE  THAN  25  POUND-INCHES 
ON  FEEDBACK  GEAR;  A  GREATER 
TORQUE  LOAD  CAN  CAUSE  DAMAGE  TO 
THE  MECHANISM. 

(19)  As  applicable,  install  locking  plug  (with 
square  section  facing  away  from  drive 
pad)  or  coverplate  on  actuator  drive  pad. 
Secure  plug  or  plate  with  bolts  tightened 
to  50-70  pound-inches. 

(20)  Move  both  left-and  right-hand  sync-lock 
levers  to  the  locked  position. 

(21)  Close  fan  cowl  doors  (Ref  71-11-02, 
Maintenance  Practices). 

(22)  Close  T/R  CONT  &  BLEED  SYS  circuit 
breaker. 

(23)  Repeat  the  sync-lock  integrity  test  on  all 
remaining  thrust  reversers. 
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Issued  in  Renton,  Washington,  on  January 
28.  2000. 
Donald  L.  Riggin, 

Acting  Manager  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  00-2415  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  4910-13-C 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Parts  217  and  219 

National  Forest  System  Land  and 
Resource  Management  Planning 

agency:  Forest  Service,  USDA. 
ACTION:  Proposed  rule;  extension  of 
public  conunent  period. 

SUMMARY:  On  October  5, 1999,  the 
Forest  Service  published  a  proposed 
rule  to  guide  land  and  resource 
management  planning  on  national 
forests  and  grasslands  (64  FR  54074). 
The  agency  extended  the  public 
comment  period  for  this  proposed  rule, 
which  is  scheduled  to  end  on  February 
3,  2000  (64  FR  70204).  In  response  to 
Congressional  requests  and  the  need  to 
provide  the  public  more  time  to  review 
and  evaluate  the  proposed  regulations, 
the  Forest  Service  is  extending  the 
public  comment  period  until  February 
10,  2000. 

DATES:  Comments  must  be  submitted  in 
writing  and  must  be  received  by 
Februar>'  10,  2000. 

ADDRESSES:  Send  wrritten  comments  on 
the  proposed  planning  rule  to  the 
CAET-USDA  Team,  Attn.  Planning 
Ride.  Forest  Service,  USDA,  200  East 
Broadv^y,  Room  103,  Post  Office  Box 
7669,  Missoula,  MT  59807;  or  via  email 

to  planreg/wo caet@fs.fed.us;  or  via 

facsimile  to  (406)  329-3021. 

Comments,  including  names  and 
addresses  when  provided,  are  subject  to 
public  inspection  and  copying.  The 
public  may  inspect  comments  received 
on  this  proposed  rule  in  the  Office  of 
Deputy  Chief,  National  Forest  Systems, 
Third  Floor,  Southwest  Wing,  Yates 
Building,  14th  and  Independence  Ave., 
SW,  Washington,  DC  between  the  hours 
of  8:30  AM  and  4:00  PM. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Cunningham,  Ecosystem  Management 
Coordination  Staff,  telephone:  (202) 
205-7820. 

Dated:  February  1,  2000. 
Barbara  C.  Weber, 

Acting  Associate  Chief  for  Natural  Resources. 
[FR  Doc.  00-2597  Field  2-3-00;  8:45  am] 
BILUNG  CODE  3410-11-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA23&-0204b;  FRL-6533-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Monterey  Bay  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  revisions  to 
the  California  State  Implementation 
Plan  (SIP)  which  concern  an  emission 
offsets  exemption  for  pollution  control 
projects  that  are  mandated  by  District, 
state,  or  federal  regulation. 

The  intended  effect  of  this  action  is  to 
regulate  emissions  from  stationary 
sources  of  air  pollution  subject  to 
District  new  soiu-ce  review  (NSR) 
regulation  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  In 
the  Final  Rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
state's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
conunents,  the  direct  final  rule  will  be 
withdrawm  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  should 
do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  by  March  6,  2000. 
ADDRESSES:  Comments  should  be 
addressed  to:  Roger  Kohn,  Permits 
Office  (AIR-3),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section. 
2020  "L"  Street,  Sacramento,  CA  95812. 

Monterey  Bay  Unified  Air  Pollution 
Control  District,  24580  Silver  Cloud  Court, 
Monterey  CA  93940. 


FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Kohn.  Permits  Office  (AIR-3).  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901,     ^ 
Telephone:  (415)  744-1238). 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Monterey  Bay 
Unified  Air  Pollution  Control  District 
Rule  207,  Review  of  New  or  Modified 
Sources,  submitted  to  EPA  on  October 
29,  1999  by  the  California  Air  Resources 
Board.  For  further  information,  please 
see  the  information  provided  in  the 
direct  final  action  that  is  located  in  the 
rules  section  of  this  Federal  Register. 

Dated:  January  21,  2000. 
Laura  Yoshii. 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  00-2471  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  6560-50-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  10&-O201  FRL-6532-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Kern 
County  Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  California  State 
Implementation  Plan  (SIP)  for  ozone. 
The  revision  concerns  the  control  of 
oxides  of  nitrogen  (NOx)  for  the  Kern 
Coimty  Air  Pollution  Control  District 
(KCAPCD).  The  revision  concerns 
KCAPCD  Rule  425.1  for  Uie  control  of 
oxides  of  nitrogen  (NOx)  emissions  bom 
hot  mix  asphalt  paving  plants.  The 
intended  effect  of  proposing  approval  of 
this  rule  is  to  regulate  emissions  of 
(NOx)  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  proposed  rule 
will  incorporate  this  rule  into  the 
Federally  approved  SIP.  EPA  has 
evaluated  this  rule  and  is  proposing  to 
approve  it  under  provisions  of  the  CAA 
regarding  EPA  actions  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  (NAAQS),  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  March  6,  2000. 
ADDRESSES:  Comments  may  be  mailed 
to:  Andrew  Steckel.  Rulemaking  Office, 
AIR^,  Air  Division,  U.S. 
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Environmenta 
Region  IX.  75 
Francisco,  CA 

Copies  of 
evaluation  re 
for  public  ins 
office  diiring 
Copies  of  the 
available  for 
locations: 


Protection  Agency, 
lawthome  Street,  San 
94105-3901. 
thi!  rule  and  EPA's 
p  art  of  the  rule  is  available 
p  ection  at  EPA's  Region  DC 
n  onnal  business  hours. 
s  ubmitted  rule  are  also 
ii  spection  at  the  following 


Environmenta. 
Docket  (610^) 
Washington 

California  Air 
Stationary 
Evaluation 
Sacramento, 

Kern  County 
District,  2700 
Bakersfield, 


Protection  Agency,  Air 
401  "M",  Street,  SW, 
DC  20460 
Resources  Board, 
S  iuice  Division,  Rule 
Section,  2020  'L'  Street, 
CA  95812 
Pollution  Control 
M"  Street,  Suite  302, 
CA  93301 


i^irl 


FOR  FURTHER  IMFORMATION  CONTACT:  Ed 
Addison,  Rulemaking  Office,  AIR-4,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Regio^  IX,  75  Hawthorne 
Street,  San  Frahcisco.  CA  94105-3901, 
Telephone:  (415)  744-1160. 
SUPPLEMENTARY  INFORMATION: 


I.  Applicabilit ' 

The  rule  bei 
into  the  California 
Air  Pollution 
Rule  425.1,  Ho: 
Plants  (Oxides 
was  submitted 
to  EPA  on  Oct(iber 


1  ig  proposed  for  approval 

SIP  is  Kem  County 
Cjontrol  District  (KCAPCD) 
Mix  Asphalt  Paving 
of  Nitrogen).  Rule  425.1 
by  the  State  of  California 
19, 1994. 


II.  Backgrounc 


On  Novemb*  r 
Act  Amendments 
Pub.  L.  101-5 
codified  at  42 
air  quality  plai^ning 
the  reduction 
reasonably  availabl 
(RACT)  are  set 
the  Clean  Air 

On  Novembe  r 
published  a  pn  t 
"State  Implemi  intation 
Oxides  Supple  nent 
Preamble;  Clea  i 
of  1990  Implen  lentation 
Proposed  Rule 
which  describe  s 
preliminary  gu 
requirements 
Supplement  s 
further  inform^t 


15,  1990,  the  Clean  Air 
of  1990  were  enacted. 
,  104  Stat.  2399. 
.S.C.  7401-7671q.  The 

requirements  for 
NOx  emissions  through 
e  control  technology 
out  in  section  182  (f)  of 
/.ct. 


0' 


requirements. 
Section  182 
requires  States 
requirements  ti 
of  NOx  ("majoi 
302  and  sections 
are  applied  to 
of  volatile 
moderate  or  abbve 


1  o 


25,  1992,  EPA 
posed  rule  entitled, 

Plans;  Nitrogen 
to  the  General 
Air  Act  Amendments 

of  Title  I; 
(the  NOx  supplement) 
and  provides 
dance  on  the 
section  182(f).  The  NOx 
uld  be  referred  to  for 
ion  on  the  NOx 


of  the  Clean  Air  Act 
lo  apply  the  same 
major  stationary  sources 
as  defined  in  section 
182(c),  (d),  and  (e))  as 
ihajor  stationary  sources 
orgaiic  compound  (VOCs),  in 
ozone  nonattainment 


areas.  KCAPCD  is  classified  as  serious;  ^ 
therefore  this  area  is  subject  to  the 
RACT  requirements  of  section  182(b)(2) 
and  the  November  15,  1992  deadline 
cited  below. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  soiut;es 
of  VOC  (and  NOx)  emissions  (not 
covered  by  a  pre-enactment  control 
technologies  guidelines  (CTG) 
document  or  a  post-enactment  CTG 
dociunent)  by  November  15, 1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  dociunent  for  any  NOx  sources 
since  enactment  of  the  CAA.  The  RACT 
rule  covering  NOx  sources  and 
submitted  as  a  SIP  revision  requires 
final  installation  of  the  actual  NOx 
controls  as  expeditiously  as  practicable, 
but  no  later  than  May  31, 1995. 

This  dociunent  addresses  EPA's 
proposed  action  for  Kem  County  Air 
Pollution  Control  District  (KCAPCD) 
Rule  425.1,  Hot  Mix  Asphalt  Paving 
Plants  (Oxides  of  Nitrogen),  adopted  by 
the  KCAPCD  on  October  13, 1994.  The 
State  of  California  submitted  Rule  425.1 
to  EPA  October  19,  1994.  Rule  425.1 
was  found  to  be  complete  on  October 
21, 1994,  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  Part  51,  Appendix  V.  2 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  KCAPCD  Rule  425.1  specified 
exhaust  emission  standards  for  NOx, 
and  was  originally  adopted  as  part  of 
KCAPCD's  effort  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone,  and  in  response  to  the  CAA 
requirements  cited  above.  The  following 
is  EPA's  evaluation  and  proposed  action 
for  the  rule. 

III.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  Among  those 
provisions  is  the  requirement  that  a 
NOx  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  RACT  for 
stationary  sources  of  NOx  emissions. 
The  EPA  interpretation  of  these 


'  KCAPQD  retained  its  designation  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  55  FR  56694 
(November  6.  1991). 

■*  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and.  Pursuant  to 
section  ilO(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26. 1991  (56  FR  42216). 


requirements,  which  forms  the  basis  for 
today's  action,  appears  in  the  NOx 
Supplement  (57  FR  55620)  and  various 
other  EPA  policy  guidance  documents. ' 

For  the  purpose  of  assisting  State  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble.  In 
the  NOx  Supplement,  EPA  provides 
preliminary  guidance  on  how  RACT 
will  be  determined  for  stationary 
sources  of  NOx  emissions.  While  most 
of  the  giudance  issued  by'EPA  on  what 
constitutes  RACT  for  stationary  sources 
has  been  directed  towards  application 
for  VOC  sources,  much  of  the  guidance 
is  also  applicable  to  RACT  for  stationary 
sources  for  NOx  (see  section  4.5  of  the 
NOx  Supplement).  In  addition,  pursuant 
to  section  183(c),  EPA  is  issuing 
alternative  control  technique  documents 
(ACTs),  that  identify  alternative  controls 
for  all  categories  of  stationary  sources  of 
NOx.  The  ACT  documents  will  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx-  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx. 

In  addition,  the  California  Air 
Resources  Board  (GARB)  is  developing  a 
guidance  document  entitled,  "California 
Clean  Air  Act  Guidance,  Determination 
of  Reasonably  Available  Control 
Technology  and  Best  Available  Retrofit 
Control  Technology  for  Institutional, 
Industrial  and  Commercial  Boilers, 
Steam  Generators  and  Process  Heaters," 
July  18,  1991.  EPA  has  used  CARB's 
RACT  Determination,  dated  July  18, 
1991,  in  evaluating  Rule  425.1  for 
consistency  with  the  CAA's  RACT 
requirements.  In  general,  EPA  uses  the 
guidance  documents  cited  above,  as 
well  as  other  relevant  and  applicable 
guidance  documents,  to  ensure  that 
submitted  NOx  RACT  rules  meet 
Federal  RACT  requirements  and  are 
fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

There  is  currently  no  version  of  Kem 
County  Air  Pollution  Control  District 
Rule  425.1,  Hot  Mix  Asphalt  Paving 
Plants  (Oxides  of  Nitrogen),  in  the  SIP. 
Submitted  Rule  425  includes  the 
following  provisions: 

•  General  provisions  including 
applicability,  exemptions,  and 
definitions. 

•  Exhaust  emmissions  standards  for 
oxides  of  nitrogen  (NOx). 


'  "Issues  Relating  to  VOC  regulation  Cutpoints, 
Deficiencies,  and  Deviation,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988). 
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•  Compliance  and  monitoring 
requirements  including  compliance 
schedule,  reporting  requirements, 
monitoring  and  record  keeping,  and  test 
methods. 

Rules  submitted  to  EPA  for  approval 
as  revisions  to  the  SIP  must  be  fully 
enforceable,  must  maintain  or 
strengthen  the  SIP  and  must  conform 
with  EPA  policy  in  order  to  be  approved 
by  EPA.  When  reviewing  rules  for  SIP 
approvability,  EPA  evaluates 
enforceability  elements  such  as  test 
methods,  record  keeping,  and  * 
compliance  testing  in  addition  to  RACT 
guidance  regarding  emission  limits. 
Rule  425.1  strengthens  the  SIP  through 
the  addition  of  enforceable  measiu-es 
such  as  emissions  limits,  record 
keeping,  test  methods,  definitions,  and 
more  stringent  compliance  testing. 
Because  there  is  no  existing  rule  in  the 
SIP,  the  incorporation  of  Rule  425.1  into 
the  SIP  would  decrease  the  NOx 
emissions  allowed  by  the  SIP.  A  more 
detailed  discussion  of  the  sources 
controlled,  the  controls  required,  and 
justification  for  why  these  controls 
represent  RACT  can  be  found  in  the 
Technical  Support  Document  (TSD), 
dated  December  1,  1999,  which  is 
available  from  the  U.S.  EPA,  Region  IX 
office. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations  and  EPA 
policy.  Therefore,  Kern  County  Air 
Pollution  Control  District  Rule  425.1  is 
being  proposed  for  approval  under 
section  110(k)(3)  of  the  CAA  is  meeting 
the  requirements  of  section  110(a), 
section  182(b)(2),  section  182(f)  and  the 
NOx  Supplement  to  the  General 
Preamble. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  locaJ 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from      ♦ 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 


uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
ihose  governments.  If  EPA  complies  by 
consulting.  Executive  Order  1 3084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA '5 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary'  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  1 3084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  and  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  do^s  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulator}'  Flexibility  Act 

The  Regulator)'  Flexibility  Act  (FRA) 
generally  requires  an  agency  to  conduct 
a  regulaton,'  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 
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F.  Unfunded  Mandates 

Under  Sec  ion  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  buagetary  impact  statement  to 
accompany  any  proposed  or  Bnal  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costss  to 
State,  local,  qr  tribal  governments  in  the 
aggregate;  or  lo  private  sector,  of  $100 
million  or  mare.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  w\\h  statutory 
requirements ,  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  signil  icantly  or  uniquely 
impacted  by  he  rule. 

EPA  has  de  termined  that  the  approval 
action  promi^gated  does  not  include  a 
Federal  manaate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  secto^.  This  Federal  action 
approves  pre^  existing  requirements 
under  State  o  r  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  tl  is  action. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporatiot  by  reference, 
Intergovemmental  relations,  Oxides  of 
nitrogen  ozoqe,  Reporting  and  record 
keeping  requirements.  Volatile  organic 
compounds. 

Authority:  4l  U.S.C.  7401  et  seq. 

Dated:  Janua  y  21,  2000. 
Laura  Yosliii, 

Deputy  Regionil  Administrator,  Region  IX. 
[FR  Doc.  00-02  476  Filed  2-3-00;  8:45  am] 
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National  PrioHtles  List  for  Uncontroiied 
Hazardous  Waste  Sites,  Proposed  Rule 
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SUMMARY:  Thi! 
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Comprehensive 
Response, 
and  Liability  Act 


("CERCLA"  or  "the  Act"),  requires  that 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP")  include  a  list  of  national 
priorities  among  the  known  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States.  The 
National  Priorities  List  ("NPL") 
constitutes  this  list.  The  NPL  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate.  This  proposed  rule 
proposes  to  add  8  new  sites  to  the  NPL. 
Six  of  the  sites  are  being  proposed  to  the 
General  Superfund  Section  of  the  NPL 
and  2  of  the  sites  are  being  proposed  to 
the  Federal  Facilities  Section. 

DATES:  Comments  regarding  any  of  these 
proposed  listings  must  be  submitted 
(postmarked)  on  or  before  April  4,  2000. 

ADDRESSES:  By  Postal  Mail:  Mail 
original  and  three  copies  of  comments 
(no  facsimiles  or  tapes)  to  Docket 
Coordinator,  Headquarters;  U.S.  EPA; 
CERCLA  Docket  Office;  (Mail  Code 
5201G);  Ariel  Rios  Building;  1200 
Pennsylvania  Avenue  NW;  Washington, 
DC  20460. 

By  Express  Mail:  Send  original  and 
three  copies  of  comments  (no  facsimiles 
or  tapes)  to  Docket  Coordinator, 
Headquarters;  U.S.  EPA;  CERCLA 
Docket  Office;  1235  Jefferson  Davis 
Highway;  Crystal  Gateway  #1,  First 
Floor;  Arlington.  VA  22202. 

By  E-Mail:  Comments  in  ASCII  format 
only  may  be  mailed  directly  to 
superfund.docket@epa.gov.  E-mailed 
comments  must  be  followed  up  by  an 
original  and  three  copies  sent  by  mail  or 
express  mail. 

For  additional  Docket  addresses  and 
further  details  on  their  contents,  see 
section  II,  "Public  Review /Public 
Comment,"  of  the  Supplementary 
Information  portion  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Singer,  phone  (703)  603-8835, 
State,  Tribal  and  Site  Identification 
Center,  Office  of  Emergency  and 
Remedial  Response  (Mail  Code  5204G), 
U.S.  Environmental  Protection  Agency; 
Ariel  Rios  Building;  1200  Pennsylvania 
Avenue  NW;  Washington,  DC  20460,  or 
the  Superfund  Hotline.  Phone  (800) 
424-9346  or  (703)  412-9810  in  the 
Washington,  DC,  metropolitan  area. 
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I.  Background 

A.  What  Are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17, 1986.  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Pub.  L.  99-^99, 100  Stat. 
1613  et  seq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  part 
300,  on  July  16,  1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20,  1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  imder 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8,  1990  (55  FR  8666). 

As  required  under  section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and.  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  "Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  (42 
U.S.C.  9601(23)). 

C.  What  Is  the  National  Priorities  List 
(NPD? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA. 
as  amended  by  SARA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
envirormiental  risks  associated  with  a 
release  of  hazardous  substances.  The 
NPL  is  only  of  limited  significance, 


however,  as  it  does  not  assign  liability 
to  any  party  or  to  the  owmer  of  any 
specific  property.  Neither  does  placing 
a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken.  See  Report  of  the  Senate 
Committee  on  Environment  and  Public 
Works.  Senate  Rep.  No.  96-848,  96th 
Cong..  2d  Sess.  60  (1980),  48  FR  40659 
(September  8,  1983). 

For  purposes  of  listing,  the  NPL 
includes  two  sections,  one  of  sites  that 
are  generally  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  that  are 
owned  or  operated  by  other  Federal 
agencies  (the  "Federal  Facilities 
Section").  With  respect  to  sites  in  the 
Federal  Facilities  section,  these  sites  are 
generally  being  addressed  by  other 
Federal  agencies.  Under  Executive 
Order  12580  (52  FR  2923,  January  29, 
19d7)  and  CERCLA  section  120,  each 
Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  imder  its  own  jiuisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

D.  How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
of  the  NCP):  (1)  A  site  may  be  included 
on  the  NPL  if  it  scores  sufficiently  high 
on  the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  an  appendix 
A  of  the  NCP  (40  CFR  part  300).  The 
HRS  serves  as  a  screening  device  to 
evaluate  the  relative  potential  of 
uncontrolled  hazardous  substances  to 
pose  a  threat  to  human  health  or  the 
environment.  On  December  14,  1990  (55 
FR  51532),  EPA  promulgated  revisions 
to  the  HRS  partly  in  response  to 
CERCLA  section  105(c),  added  by 
SARA.  The  revised  HRS  evaluates  four 
pathways:  Ground  water,  surface  water, 
soil  exposiu^.  and  air.  As  a  matter  of 
Agency  policy,  those  sites  that  score 
28.50  or  greater  on  the  HRS  are  eligible 
for  the  NPL;  (2)  Each  State  may 
designate  a  single  site  as  its  top  priority 
to  be  listed  on  the  NPL,  regardless  of  the 
HRS  score.  This  mechanism,  provided 
by  the  NCP  at  40  CFR  300.425(c)(2) 
requires  that,  to  the  extent  practicable, 
the  NPL  include  vdthin  the  100  highest 
priorities,  one  facility  designated  by 
each  State  representing  the  greatest 
danger  to  public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(a)(8)(B)); 


(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
W.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  fi-om  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 
EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8,  1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  October  22, 
1999  (64  FR  56966). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions.  *   *   *"  42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)).  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 

when  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
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identify  the  s  te  by  reference  to  that 
area.  As  a  legi  J  matter,  the  site  is  not 
coextensive  vfith  that  area,  and  the 
boundaries  ot  the  installation  or  plant 
are  not  the  "bbundaries"  of  the  site. 
Rather,  the  sije  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  th4  site,  as  well  as  any  other 
location  to  wkich  contamination  from 
that  area  has  some  to  be  located,  or  from 
which  that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site] properly  understood  is 
not  limited  tolthat  property  (e.g.,  it  may 
extend  beyono  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occu]  )y  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminat  sd  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neithei  equal  to  nor  confined  by 
the  boundarie  3  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  sh  3uld  not  be  read  to  imply 
that  this  site  ii  i  coextensive  with  the 
entire  area  wi  bin  the  property 
boundary  of  t|e  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  i  ot  known  at  the  time  of 
listing.  Also,  t  le  site  name  is  merely 
used  to  help  ii  lentify  the  geographic 
location  of  the  contamination.  For 
example,  the  'Jones  Co.  plant  site," 
does  not  imp!  i  that  the  Jones  company 
is  responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  eitent  of  the  problem 
presented  by  the  release"  will  be 
determined  bjj  a  Remedial  Investigation/ 
Feasibility  Stiidy  ("RI/FS")  as  more 
information  isj  developed  on  site 
contaminatior  (40  CFR  300.5).  During 
the  RI/FS  pro<ess,  the  release  may  be 
found  to  be  laj  ger  or  smaller  than  was 
originally  thought,  as  more  is  learned 
about  the  souice(s)  and  the  migration  of 
the  contamina  tion.  However,  this 
inquiry  focuse  s  on  an  evaluation  of  the 
threat  posed;  I  fie  boundaries  of  the 
release  need  n  ot  be  exactly  defined. 
Moreover,  it  gi  jnerally  is  impossible  to 
discover  the  ft  ill  extent  of  where  the 
contaminatior  "has  come  to  be  located" 
before  all  nece  ssary  studies  and 
remedial  worl  are  completed  at  a  site. 
Indeed,  the  bo  undaries  of  the 
contaminatior  can  be  expected  to 
change  over  ti  ne.  Thus,  in  most  cases, 
it  may  be  imp(  issible  to  describe  the 
boundaries  of  i  release  with  absolute 
certainty. 

Further,  as  i  oted  above,  NPL  listing 
does  not  assigi  i  liability  to  any  party  or 
to  the  owner  c  f  any  specific  property. 


Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  Are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met:  (i)  Responsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions  required; 
(ii)  All  appropriate  Superfund-financed 
response  has  been  implemented  and  no 
further  response  action  is  required;  or 
(iii)  The  remedied  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate.  As  of 
January  19,  2000,  the  Agency  has 
deleted  206  sites  from  the  NPL. 

H.  Can  Portions  of  Sites  Be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1,  1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  January  19,  2000,  EPA  has 
deleted  portions  of  18  sites. 

/.  What  Is  the  Construction  Completion 
Ust  (CCL)? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2,  1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  qualify  for  the  CCL  when:  (1) 
Any  necessary  physical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or  (3)  The  site  qualifies  for 
deletion  from  the  NPL. 

Of  the  206  sites  that  have  been 
deleted  from  the  NPL,  197  sites  were 


deleted  because  they  have  been  cleaned 
up  (the  other  9  sites  were  deleted  based 
on  deferral  to  other  authorities  and  are 
not  considered  cleaned  up).  As  of 
January  19,  2000,  there  are  a  total  of  676 
sites  on  the  CCL.  This  total  includes  the 
197  deleted  sites.  For  the  most  up-to- 
date  information  on  the  CCL,  see  EPA's 
Internet  site  at  http://www.epa.gov/ 
superfund. 

n.  Public  Review/Public  Comment 

A.  Can  I  Review  the  Documents 
Relevant  to  This  Proposed  Rule? 

Yes,  documents  that  form  the  basis  for 
EPA's  evaluation  and  scoring  of  the  sites 
in  this  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  in 
Washington,  DC  and  in  the  Regional 
offices. 

B.  How  Do  I  Access  the  Documents? 

You  may  view  the  documents,  by 
appointment  only,  in  the  Headquarters 
or  the  Regional  dockets  after  the 
appearance  of  this  proposed  rule.  The 
hours  of  operation  for  the  Headquarters 
docket  are  from  9  a.m.  to  4  p.m., 
Monday  through  Friday  excluding 
Federal  holidays.  Please  contact  the 
Regional  dockets  for  hours. 

FoUovdng  is  the  contact  information 
for  the  EPA  Headquarters  docket: 
Docket  Coordinator,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office,  Crystal 
Gateway  #1,  1st  Floor,  1235  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
703/603-9232.  (Please  note  this  is  a 
visiting  address  only.  Meiil  comments  to 
EPA  Headquarters  as  detailed  at  the 
beginning  of  this  preamble.) 

The  contact  information  for  the 
Regional  dockets  is  as  follows: 
Barbara  Callahan,  Region  1  (CT,  ME, 
MA,  NH,  RI,  VT),  U.S.  EPA,  Records 
Center,  Mailcode  HSC,  One  Congress 
Street,  Suite  1100,  Boston,  MA 
02114-2023; 617/918-1356 
Ben  Conetta,  Region  2  (NJ,  NY,  PR,  VI), 
U.S.  EPA,  290  Broadway,  New  York, 
NY  10007-1866; 212/637-4435 
Dawn  Shellenberger  (GCI),  Region  3 
(DE,  DC,  MD,  PA,  VA,  WV),  U.S.  EPA, 
Library,  1650  Arch  Street,  Mailcode 
3PM52,  Philadelphia,  PA  19103;  215/ 
814-5364. 
Joellen  O'Neill,  Region  4  (AL,  FL,  GA, 
KY,  MS,  NC,  SC,  TN),  U.S.  EPA,  61 
Forsyth  Street,  SW,  9th  floor,  Atlanta, 
GA  30303;  404/562-8127. 
Region  5  (IL,  IN,  MI.  MN,  OH,  WI),  U.S. 
EPA,  Records  Center,  Waste 
Management  Division  7-J,  Metcalfe 
Federal  Building,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604;  312/ 
886-7570. 
Brenda  Cook,  Region  6  (AR,  LA,  NM, 
OK,  TX),  U.S.  EPA,  1445  Ross 
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Avenue,  Mailcode  6SF-RA,  Dallas,  TX 
75202-2733; 214/665-7436. 
Carole  Long,  Region  7  (lA,  KS,  MO,  NE), 
U.S.  EPA,  901  North  5th  Street, 
Kansas  City,  KS  66101;  913/551-7224. 
David  Williams,  Region  8  (CO,  MT,  NfD, 
SD,  UT,  WY),  U.S.  EPA,  999  18th 
Street,  Suite  500,  Mailcode  8EPR-SA, 
Denver,  CO  80202-2466;  303/312- 
6757. 
Carolyn  Douglas,  Region  9  (AZ,  CA,  HI, 
NV,  AS,  GU),  U.S.  EPA,  75  Hawthorne 
Street,  San  Francisco,  CA  94105;  415/ 
744-2343. 
David  Bennett,  Region  10  (AK,  ID,  OR, 
WA),  U.S.  EPA,  11th  Floor,  1200  6th 
Avenue,  Mail  Stop  ECL-115,  Seattle, 
WA  98101;  206/553-2103. 
You  may  also  request  copies  from 
EPA  Headquarters  or  the  Regional 
dockets.  An  informal  request,  rather 
than  a  formal  written  request  under  the 
Freedom  of  Information  Act,  should  be 
the  ordinary  procedure  for  obtaining 
copies  of  any  of  these  dociunents. 

C.  What  Documents  Are  Available  for 
Public  Review  at  the  Headquarters 
Docket? 

The  Headquarters  docket  for  this  rule 
contains:  HRS  score  sheets  for  the 
proposed  site;  a  Documentation  Record 
for  the  site  describing  the  information 
used  to  compute  the  score;  information 
for  any  site  affected  by  particular 
statutory  requirements  or  EPA  listing 
policies;  and  a  list  of  documents 
referenced  in  the  Dociunentation 
Record. 

D.  What  Documents  Are  Available  for 
Public  Review  at  the  Regional  Dockets? 

The  Regional  dockets  for  this  rule 
contain  all  of  the  information  in  the 
Headquarters  docket,  plus,  the  actual 
reference  documents  containing  the  data 
principally  relied  upon  and  cited  by 
EPA  in  calculating  or  evaluating  the 
HRS  score  for  the  sites.  These  reference 
documents  are  available  only  in  the 
Regional  dockets. 

E.  How  Do  I  Submit  My  Comments? 

Comments  must  be  submitted  to  EPA 
Headquarters  as  detailed  at  the 
beginning  of  this  preamble  in  the 
"Addresses"  section.  Please  note  that 
the  addresses  differ  according  to  method 
of  delivery.  There  are  two  different 
addresses  that  depend  on  whether 
comments  are  sent  by  express  mail  or  by 
postal  mail. 

F.  What  Happens  to  My  Comments? 

EPA  considers  all  comments  received 
during  the  comment  period.  Significant 
comments  will  be  addressed  in  a 
support  document  that  EPA  will  publish 
concurrently  with  the  Federal  Register 


document  if,  and  when,  the  site  is  listed 
on  the  NPL. 

G.  What  Should  I  Consider  When 
Preparing  My  Comments? 

Comments  that  include  complex  or 
voluminous  reports,  or  materials 
prepared  for  purposes  other  than  HRS 
scoring,  should  point  out  the  specific 
information  that  EPA  should  consider 
and  how  it  affects  individual  HRS  factor 
values  or  other  listing  criteria 
(Northside  Sanitary  Landfill  v.  Thomas, 
849  F.2d  1516  (D.C.  Cir.  1988)).  EPA 
will  not  address  voluminous  comments 
that  are  not  specifically  cited  by  page 
number  and  referenced  to  the  HRS  or 
other  listing  criteria.  EPA  will  not 
address  comments  unless  they  indicate 
which  component  of  the  HRS 
documentation  record  or  what 
particular  point  in  EPA's  stated 
eligibility  criteria  is  at  issue. 

H.  Can  I  Submit  Comments  After  the 
Public  Comment  Period  Is  Over? 

Generally,  EPA  will  not  respond  to 
late  comments.  EPA  can  only  guarantee 
that  it  will  consider  those  comments 
postmarked  by  the  close  of  the  formal 
comment  period.  EPA  has  a  policy  of 
not  delaying  a  final  listing  decision 
solely  to  accommodate  consideration  of 
late  comments. 

/.  Can  I  View  Public  Comments 
Submitted  by  Others? 

During  the  comment  period, 
comments  are  placed  in  the 
Headquarters  docket  and  are  available  to 
the  public  on  an  "as  received"  basis.  A 
complete  set  of  comments  will  be 
available  for  viewing  in  the  Regional 
docket  approximately  one  week  after  the 
formal  comment  period  closes. 

/.  Can  I  Submit  Comments  Regarding 
Sites  Not  Currently  Proposed  to  the 
NPL? 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
which  were  not  at  that  time  proposed  to 
the  NPL.  If  those  sites  are  later  proposed 
to  the  NPL,  parties  should  review  their 
earlier  concerns  and,  if  still  appropriate, 
resubmit  those  concerns  for 
consideration  during  the  formal 
comment  period.  Site-specific 
correspondence  received  prior  to  the 
period  of  formal  proposal  and  comment 
will  not  generally  be  included  in  the 
docket. 

m.  Contents  of  This  Proposed  Rule 

A.  Proposed  Additions  to  the  NPL 

With  today's  proposed  nde,  EPA  is 
proposing  to  add  8  new  sites  to  the  NPL; 
6  sites  to  the  General  Superfund  Section 
of  the  NPL  and  2  sites  to  the  Federal 


Facilities  Section.  The  sites  are  being 
proposed  based  on  HRS  scores  of  28.50 
or  above.  The  sites  being  proposed  in 
this  rule  are  presented  in  Table  1  and 
Table  2  which  both  follow  this 
preamble. 

B.  Status  of  NPL 

A  final  rule  published  elsewhere  in 
today's  Federaii  Register  finalizes  10 
sites  to  the  NPL;  resulting  in  an  NPL  of 
1,226  final  sites;  1,067  in  the  General 
Superfund  Section  and  159  in  the 
Federal  Facilities  Section.  With  this 
proposal  of  8  new  sites,  there  are  now 
55  sites  proposed  and  awaiting  final 
agency  action,  48  in  the  General 
Superfund  Section  and  7  in  the  Federal 
Facilities  Section. ^Final  and  proposed 
sites  now  total  1,281.  (These  numbers 
reflect  the  status  of  sites  as  of  January 
19,  2000.  Sites  deletions  may  affect 
these  numbers  at  time  of  publication  in 
the  Federal  Register.) 

IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $1 00 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

B.  Is  This  Proposed  Rule  Subject  to 
Executive  Order  12866  Review? 

No,  the  Office  of  Management  and 
Budget  (0MB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

V.  Unfunded  Mandates 

A.  What  Is  the  Unfunded  Mandates 
Reform  Act  (UMRA)? 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
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Federal  Agencii  )s  to  assess  the  effects  of 
their  reg\ilatory  actions  on  State,  local, 
and  tribal  govefnments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  iiust  prepare  a  written 
statement,  incliiding  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  ipandates"  that  may 
result  in  expeniitures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  privats  sector,  of  $100  million 
or  more  in  any  i  )ne  year.  Before  EPA 
promulgates  a  r  iile  for  which  a  written 
statement  is  nei  ded,  section  205  of  the 
UMRA  generall  f  requires  EPA  to 
identify  and  coi  isider  a  reasonable 
number  of  regu  atory  alternatives  and 
adopt  the  least  ^ostly,  most  cost- 
effective,  or  lea!  t  bvirdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  appl  y  when  they  are 
inconsistent  wi  h  applicable  law. 
Moreover,  sectii  )n  205  allows  EPA  to 
adopt  an  altemi  tive  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alt  jmative  if  the 
Administrator  p  ublishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted-  Before  EPA  establishes 
any  regulatory  r  aquirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  21  )3  of  the  UMRA  a  small 
government  age  icy  plan.  The  plan  must 
provide  for  noti  Fying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  fignificant  Federal 
intergovernmental  mandates,  and 
informing,  educ  ating,  and  advising 
small  govemme  its  on  compliance  with 
the  regulatory  nquirements. 

B.  Does  UMRA  .  \pply  to  This  Proposed 
Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  ex  penditiues  of  $100 
million  or  more  for  State,  local,  and 
tribal  govemme  its  in  the  aggregate,  or 
by  the  private  s(  ctor  in  any  one  year. 
This  rule  will  ni  )t  impose  any  federal 
intergovemmen  ;al  mandate  because  it 
imposes  no  enfc  rceable  duty  upon  State, 
tribal  or  local  gc  vemments.  Listing  a 
site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  undertake 
remedial  action,  Nor  does  listing  require 
any  action  by  a  )rivate  party  or 
determine  liabil  ty  for  response  costs. 
Costs  that  arise  i  )ut  of  site  responses 
result  from  site-  ipecific  decisions 
regarding  what  i  ictions  to  take,  not 


directly  fitjm  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reasons,  EPA  also  has 
determined  that  this  nde  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

VI.  Effect  on  Small  Businesses 

A.  What  Is  the  Regulatory  Flexibility 
Act? 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  njJemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Has  EPA  Conducted  a  Regulatory 
Flexibility  Analysis  for  This  Rule? 

No.  While  this  rule  proposes  to  revise 
the  NPL,  an  NPL  revision  is  not  a 
typical  regulatory  change  since  it  does 
not  automatically  impose  costs.  As 
stated  above,  adding  sites  to  the  NPL 
does  not  in  itself  require  any  action  by 
any  party,  nor  does  it  determine  the 
liability  of  any  party  for  the  cost  of 
cleanup  at  the  site.  Further,  no 
identifiable  groups  are  affected  as  a 
whole.  As  a  consequence,  impacts  on 
any  group  are  hard  to  predict.  A  site's 
inclusion  on  the  NPL  could  increase  the 
likelihood  of  adverse  impacts  on 
responsible  parties  (in  the  form  of 
cleanup  costs),  but  at  this  time  EPA 
caimot  identify  the  potentially  affected 
businesses  or  estimate  the  number  of 
small  businesses  that  might  also  be 
affected. 

The  Agency  does  expect  that  placing 
the  sites  in  this  proposed  rule  on  the 
NPL  could  significantly  affect  certain 
industries,  or  firms  within  industries, 
that  have  caused  a  proportionately  high 


percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (from  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  wrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  this 
proposed  regulation  does  not  require  a 
regulatory  flexibility  analysis. 

VH.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
to  This  Proposed  Rule? 

No.  This  proposed  rulemaking  does 
not  involve  technical  standards. 
Therefore,  EPA  did  not  consider  the  use 
of  any  volimtary  consensus  standards. 

Vm.  Executive  Order  12898 

A.  What  Is  Executive  Order  12898? 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Environmental  Justice 
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Advisory  Council,  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  hiunan  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

B.  Does  Executive  Order  12898  Apply  to 
this  Proposed  Rule? 

No.  While  this  rule  proposes  to  revise 
the  NPL,  no  action  will  result  from  this 
proposal  that  will  have 
disproportionately  high  and  adverse 
human  health  and  environmental  effects 
on  any  segment  of  the  population. 

IX.  Executive  Order  13045i 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  PR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Proposed  Rule? 

This  proposed  rule  is  not  subject  to 
E.O.  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  E.O.  12866,  and  because  the  Agency 
does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  proposed  rule  present 
a  disproportionate  risk  to  children. 

X.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to  a  collection  of  information 
that  requires  0MB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
0MB  control  number.  The  OMB  control 
niunbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pvirsuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  this  rule  does 
not  contain  any  information  collection 
requirements  that  require  approval  of 
the  OMB. 

XI.  Executive  Orders  on  Federalism 

What  Are  The  Executive  Orders  on 
Federalism  and  Are  They  Applicable  to 
This  Proposed  Rule? 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

This  proposed  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  proposed  rule  does 
not  impose  any  enforceable  duties  on 
these  entities.  Accordingly,  the 
requirements  of  section  1  (a)  of 
Executive  Order  12875  do  not  apply  to 
this  proposed  rule. 

On  August  4, 1999,  President  Clinton 
issued  a  new  executive  order  On 
federalism.  Executive  Order  13132,  [64 
FR  43255  (August  10, 1999),]  which  will 
take  effect  on  November  2,  1999.  In  the 


interim,  the  current  Executive  Order 
12612  [52  FR  41685  (October  30,  1987),] 
on  federalism  still  applies.  This 
proposed  rule  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612.  This  proposed 
rule  will  not  result  in  the  imposition  of 
any  additional  requirements  on  any 
State,  local  governments  or  other 
political  subdivisions  within  any  State. 
Accordingly,  the  requirements  of 
section  6(c)  of  Executive  Order  12612  do 
not  apply  to  this  proposed  rule. 

Xn.  Executive  Order  13084 

What  is  Executive  Order  13084  and  Is  It 
Applicable  to  this  Proposed  Rule? 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  1 3084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  proposed  rule  does  not 
significantly  or  imiquely  affect  the 
commimities  of  Indian  tribal 
governments  because  it  does  not 
significantly  or  uniquely  affect  their 
communities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 
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T>  BLE  1.— National  Priorities  List  Proposed  Rule  No.  31,  General  Superfund  Section 


State 


Site  name 


City/county 


AR 

FL. 

FL. 

FL. 

NY 

WV 


C'uachita  Nevada  Wood  Treater  

/laric  Area  Ground  Water  Plume 

C  ailaway  &  Son  Drum  Service 

Lpndia  Chemical  Company  

Roosevelt  Field  Contaminated  Ground  Water  Area 
John  Salvage — Hoult  Road 


C'ld 


Eig. 


Reader. 
Tampa. 
Lake  Alfred. 
Lakeland. 
Garden  City. 
Fairmont. 


Number  of  Sifes  Proposed  to  General  Superfund  Section:  6. 

"Hable  2.— National  Priorities  List  Proposed  Rule  No.  31 ,  Federal  Facilities  Section 


state 


Site  name 


City/county 


VA 
VA 


Juliens  Creek  Annex  (U.S.  Navy)  

Maval  Weapons  Station  Yorktown— Cheatham  Annex 


Chesapeake. 
Williamsburg. 


Number  of  Sil  es  Proposed  to  Federal  Facilities  Section:  2. 


List  of  Subjects  \n  40  CFR  Part  300 

Environment^  protection.  Air 
pollution  centre  1,  Chemicals,  Hazardous 
substances,  haziirdous  waste. 
Intergovernmental  relations.  Natural 
resources.  Oil  p  illution,  penalties. 
Reporting  and  r  ;cordkeeping 
requirements,  S  jperfund,  Water 
pollution  centre  1,  Water  supply. 

Authority:  33  L.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  3S 1;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Com]  I.,  p.  193. 

Dated:  January  :  :8.  2000. 
Timothy  Fields,  fi ., 

Assistant  Adminh  trator.  Office  of  Solid  Waste 

and  Emergency  Rt  sponse. 

[FR  Doc.  00-2475  Filed  2-3-00;  8:45  am) 
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DEPARTMENT 


}F  HEALTH  AND 


HUMAN  SERVICES 
45  CFR  Part  96 
RIN  0930-AA04 

Application  Deadline  for  SAPT  Block  * 
Grant  Program 

AGENCY:  HHS. 

ACTION:  Notice  (^f  proposed  rule 

making. 


lonn 


SUMMARY:  The 

Mental  Hsalth 
(SAMHSA)  {f( 
Abuse  and  Mental 
Administration 
permitted  appli 
Abuse  Preventit  n 
(SAPT)  Block  Gtant 
an  application 
March  31  of  the 
is  applying.  Staiting 
2001  applicatioi  is 


S  ubstance  Abuse  and 
SJervices  Administration 
erly,  the  Alcohol,  Drug 

Health 
ADAMHA))  has 
I  ;ants  for  its  Substance 
and  Treatment 

program  to  submit 
a  grant  as  late  as 
fiscal  year  for  which  it 
with  the  fiscal  year 
SAMHSA  is 


f  )ri 


proposing  a  new  date  for  receipt  of  the 
applications  for  SAPT  Block  Grants  of 
October  1  of  the  fiscal  year  for  which 
Block  Grant  funding  is  being  requested. 
However,  the  deadline  for  two 
application  components  required  to  be 
submitted  by  that  due  date  may  be 
extended  for  a  limited  period,  net  to 
extend  beyond  December  31  of  the  same 
fiscal  year  when  good  cause  is 
demonstrated. 

DATES:  Written  comments  must  be 
received  on  or  before  March  20,  2000. 
ADDRESSES:  Written  comments  on  the 
proposed  rule  must  be  sent  to  Thomas 
M.  Reynolds,  Room  13C-20,  Parklawn 
Bldg.,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Reynolds.  (301)  443-0179. 
SUPPLEMENTARY  INFORMATION:  When 
SAMHSA  first  implemented  the  SAPT 
Block  Grant  program,  a  primary  concern 
was  affording  States  sufficient  time  to 
develop  the  increased  information 
required  to  apply  for  a  grant  under  this 
program  as  compared  to  the  generally 
less  detailed  application  required  under 
the  predecessor  ADMS  Block  Grant 
program  administered  by  ADAMHA  ' . 
This  was  accomplished  by  affording 
States  the  opportunity  to  delay 
submitting  their  applications  to  as  late 
as  March  31,  fully  six  months  into  the 
fiscal  year  for  which  funding  is 
requested  (See  45  CFR  96.122(d).  This 
relatively  late  receipt  date  results  in 
insufficient  time  to  administer  the  SAPT 


'The  ADAMHA  Reorganization  Act.  Pub.  L.  102- 
321  duly  10, 1992).  established  SAMHSA  as  a 
successor-in-interest  to  ADAMHA  for  the  purpose, 
inter  alia,  of  administering  the  services  oriented 
functions  previously  the  responsibility  of 
ADAMHA  and  created  two  block  grant  programs 
including  the  SAPT  program  (now  administered  by 
SAMHSA)  to  replace  the  ADMS  Block  Grant 
program. 


Block  Grant  program  in  accordaixce  with 
all  the  governing  provisions  of  law.  This 
is  most  noted  under  circumstances 
calling  for  the  clarification  of 
application  data  and,  if  necessary,  the 
conduct  of  hearings  related  to  certain 
adverse  decisions  needing  resolution  by 
the  end  of  the  fiscal  year.  A  tentative 
adverse  decision  requires  that  the 
applicant  be  provided  an  opportimity 
for  a  hearing  consistent  with  section 
1945(e)  of  the  Public  Health  Service 
(PHS)  Act,  and  there  remains,  as  a 
practical  matter,  insufficient  time  in  the 
fisced  year  to  provide  a  hearing,  reach  a 
final  decision,  and  possibly  redistribute 
withheld  funds  to  the  remaining 
applicants  as  provided  by  law  (see 
section  1944  of  the  PHS  Act). 

States  are  now  fully  aware  of  the 
application  requirements  and  can 
reasonably  be  expected  to  respond  to  an 
earlier  submission  date.  However,  if  a 
State  determines  that  it  will  not  be  able 
to  submit  by  October  1  either  the  report 
as  required  at  45  CFR  96.130(e)  on 
Synar  enforcement  efforts  and  State 
success  in  reducing  youth  access  to 
tobacco  products  during  the  preceding 
fiscal  year,  or  the  information  on  State 
expenditures  during  the  preceding  year 
as  required  at  45  CFR  96.134(d),  the 
State  may  request  an  extension  of  the 
due  date(s)  for  a  limited  period,  net  to 
extend  past  December  31  of  the  fiscal 
year  for  which  application  is  made.  The 
request  for  the  extension  must  be  signed 
by  the  official  with  the  authority  to 
apply  for  the  grant  or  the  Governor,  and 
must  be  submitted  no  later  than 
September  1  of  the  prior  fiscal  year.  The 
extension  request  must  state  for  which 
requirement  the  extension  is  requested; 
include  an  explanation  of  why  the  State 
is  unable  to  comply  with  the  due  date 
of  October  1 ;  state  the  date  of 
submission  the  State  is  requesting;  and 
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discuss  whether  there  are  steps  the  State 
can  take  to  avoid  requiring  an  extension 
in  future  years. 

Due  date  extensions  for  these 
requirements  shall  be  granted  in  writing 
by  the  SAMHSA  official  with  delegated 
authority  to  grant  the  extension. 

The  Department  considered  several 
alternatives  for  addressing  the  issue  of 
timely  application  submission  including 
an  inflexible  deadline  without  provision 
for  extension,  and  no  change  in  the 
current  due  date  in  recognition  of  State 
indications  that  timely  submission  of 
these  reports  can  be  more  difficult  for 
some  States  than  others.  It  is  SAMHSA's 
intent  to  move  the  application  date  to 
October  1  as  proposed  by  this  notice 
unless  comments  provide  compelling 
reasons  to  do  otherwise.  Therefore, 
States  should  be  preparing  to  submit 
their  applications  by  October  1,  2000  for 
fiscal  year  2001  funding. 

Economic  Impact 

This  rule  does  not  have  cost 
implications  for  the  economy  of  $100 
million  or  otherwise  meet  the  criteria 
for  a  major  rule  under  Executive  Order 
12291,  and  therefore  does  not  require  a 
regulation  impact  analysis.  Further,  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  and  therefore  does  not  require 
a  regulatory  flexibility  analysis  under 
the  Regulatory  Flexibility  Act  of  1980. 

Federalism  Impact 

This  regulation  would  require  States 
to  submit  their  applications  for 
Substance  Abuse  Prevention  and 
Treatment  Block  Grant  funds  by  October 
1  of  the  fiscal  year  for  which  they  are 
seeking  funds.  States  in  the  past  have 
had  until  March  31  to  submit  the 
application.  This  late  due  date  (March 
31)  does  not  give  the  agency  sufficient 
time  to  carry  out  its  responsibilities 
under  the  law. 

SAMHSA  consulted  with  the  State 
organizations  in  the  development  of 
legislative  proposals  concerning  the 
application  due  date  and  in  the  crafting 
of  this  NPRM.  Most  States  indicated  that 
they  have  become  familiar  with  the 
application  and  that  it  would  not  be  an 
undue  hardship  on  them  to  meet  this 
new  requirement  if  there  can  be  an 
extension  until  December  31  with 


regard  to  both  maintenance  of  effort  and 
Synar  information.  Since  proposed 
Section  96.122(d)  allows  for  such  an 
extension  with  regard  to  these  elements 
of  the  applications,  we  do  not  believe 
that  there  is  a  significant  Federalism 
impact. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
the  Executive  Order  12866  and  does  not 
require  an  assessment  of  the  potential 
costs  cmd  benefits  under  Section  6(a)(3) 
of  that  Order  and  so  has  been  exempted 
from  review  by  the  Office  of 
Management  and  Budget  under  that 
Order. 

Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA)(44  U.S.C.  3507(d)).  The  title, 
description  and  respondent  description 
of  the  information  collections  are  shown 
in  the  following  paragraphs  with  an 
estimate  of  the  annual  reporting  and 
recordkeeping  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Application  Deadline  for  SAPT 
Block  Grant  Program 

Description:  Tne  Secretary  is 
proposing  to  issue  regulations  to  change 
the  receipt  date  of  SAPT  Block  Grant 
applications  starting  with  the  Federal 
Fiscal  Year  (FY)  2001  from  March  31  to 
October  1.  All  elements  of  the 
application  reporting  requirements 
would  be  due  October  1 .  However, 
States  may  request  an  extension  of  time 
for  reporting  State  expenditures 
necessary  to  determine  compliance  with 
the  Maintenance  of  Effort  (MOE) 
requirement  and/or  to  submit  required 
Synar  information  for  a  period  up  to 
December  31.  This  change  will  allow 
HHS  to  review  grant  applications  and 
make  grant  awards  to  all  States  earlier 
in  the  fiscal  year.  It  will  also  provide 
additional  time  for  sufficient  planning 
in  the  event  of  any  penalt\'  actions  that 
may  be  required,  while  recognizing  the 

Annual  Reporting  Burden 


inability  of  some  States  to  report  the 
MOE  and  Synar  data  prior  to  December 
31. 

Description  of  Respondents:  State  and 
tribal  governments. 

Response  burden  estimate: 
Information  collection  language  for  the 
current  rule  is  approved  by  OMB  under 
control  number  0930-0165  (Synar 
reporting  requirements  on  youth  access 
to  tobacco)  and  control  number  0930- 
0162  (for  all  other  aspects  of  the  annual 
application).  The  Substance  Abuse 
Prevention  and  Treatment  Block  Grant 
uniform  application  format  for  FY 
2000-FY  2002  is  approved  by  OMB 
under  control  number  0930—0080.  None 
of  the  specifics  of  these  reporting 
requirements  are  being  changed.  Only 
the  due  date  of  the  uniform  application 
is  impacted  by  this  proposed  rule. 

At  present,  approximately  half  of  all 
eligible  block  grant  applicants  routinely 
submit  their  uniform  application  for 
block  grant  funds  on  or  before 
September  30  of  the  fiscal  year 
preceding  the  fiscal  year  for  which  they 
are  applying  for  funds.  Approximately 
one  half  of  all  eligible  applicants  submit 
their  uni^form  applications  between 
October  1  and  March  31  of  the  fiscal 
year  for  which  block  grant  funds  are 
being  made  available. 

SAMHSA  recognizes  that  the  earlier 
receipt  date  will  have  an  impact  on  the 
applicants,  particularly  those  that  have 
typically  submitted  their  uniform 
application  after  September  30.  Since    • 
the  contents  of  the  uniform  application 
are  not  changing,  it  is  difficult  to 
estimate  the  additional  response  burden 
and  associated  costs  for  the  ffrst  year  of 
this  change  of  receipt  datei(no 
additional  burden  is  estimated  for  this 
change  for  future  years).  Therefore,  a 
nominal  response  burden  for  each 
applicant  of  one  hour  is  provided.  In 
addition,  it  is  conser\'atively  assumed 
that  all  applicants  will  request  an 
extension  of  the  MOE  and  Synar 
reporting,  and  one  hour  is  estimated  for 
preparation  of  such  a  request. 

Thus,  for  the  first  year  of 
implementation,  total  response  burden 
is  estimated  at  120  hours.  For 
subsequent  years,  the  burden  estimate  is 
60  hours.  Comments  on  those  estimates 
are  invited. 


45  CFR  Citation  and  Purpose 


'  No.  of 
respondents 


Responses 

per 
respondent 


Hours  per 
response 


Total  hours 


96.122(d)  Due  date  for  annual  report 

96.122(d)  Extension  requests  associated  witfi  MOE  and  Synar 
Total  


60 
60 

60 


60 

eo 

120 
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As  requirec  by  section  3507(d)  of  the 
PRA,  the  Seci  etary  has  subnxitted  a  copy 
of  this  propos  ed  rule  to  OMB  for  its 
review.  Coimi  lents  on  the  information 
collection  req  iiirements  are  specifically 
solicited  in  oider  to:  (1)  Evaluate 
whether  the  p  roposed  collection  of 
information  i<  necessary  for  the  proper 
performance  (if  HHS  functions, 
including  whi  (ther  the  information  will 
have  practical  utility;  (2)  evaluate  the 
accuracy  of  th  e  HHS  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  i  deluding  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  tie  quality,  utility,  and 
clarity  of  the  i  oformation  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collecti  )n  of  information  on  those 
who  are  to  reijond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  o  r  other  technological 
collection  tecl  Lniques  or  other  forms  of 
information  te  chnology. 

OMB  is  reqi  lired  to  make  a  decision 
concerning  th  5  collection  of  information 
contained  in  t  lese  proposed  regulations 
between  30  ar  d  60  days  after 
publication  of  this  document  in  the 
Federal  Regisi  er.  Therefore,  a  comment 
to  OMB  is  bes  assured  of  having  its  full 
effect  if  OMB  -eceives  it  within  30  days 
of  publication  This  does  not  affect  the 
deadline  for  tl  le  public  to  comment  to 
HHS  on  the  pi  oposed  regulations. 

Organizatio:  is  and  individuals 
desiring  to  sul  imit  comments  on  the 
information  cdllection  requirements 
should  direct  hem  to  the  Office  of 
Information  ai  id  Regulatory  Affairs, 
OMB.  (address  above). 

List  of  Subiecf  s  in  45  CFR  Part  96 


Administrat  ive 
procedure,  Gr^nt 
Health  care. 

Dated:  Januar  '  31,  2000. 
Donna  E.  Shalala, 
Secretary. 


'■  reasi  ins 


For  the 
preamble,  the 
amend  Subpait 
of  the  Code  of  jFederal 
follows: 


practice  and 
programs — health. 


set  forth  in  the 
[Department  proposes  to 
L  of  Part  96  of  Tide  45 
Regulations  as 


PART  96— BL  X:K  GRANTS 

Subpart  L— Substance  Abuse 
Prevention  and  Treatment  Block  Grant 

1 .  The  auth(  rity  citation  for  Subpart 
L  of  Part  96  cc  atinues  to  read  as  follows: 


Authority:  42 
and  300X-51  to 


U.S.C.  300X-21  to  300X-35 
500X-64. 


2.  Section  9^.122  (d)  is  revised  to  read 
as  follows: 


§  96.1 22    Application  content  and 
procedure. 


(d)  The  application  (in  substantial 
compliance  with  the  statutory  and 
regulatory  provisions  for  the  Block 
Grant)  shall  for  fiscal  years  through 
fiscal  year  2000,  be  submitted  no  later 
than  March  31  of  the  fiscal  year  for 
which  the  State  is  applying.  Begiiming 
with  the  fiscal  year  2001  application,  all 
required  components  for  a  complete 
application  must  be  submitted  no  later 
than  October  1  of  the  fiscal  year  for 
which  Block  Grant  funding  is  being 
requested.  The  submission  date  for  the 
report  required  by  §  96.130(e)  to  be 
submitted  with  the  application  and/or 
the  information  required  by  §  96.134(b) 
may  be  extended  for  good  cause  shown 
in  a  request  signed  by  the  official 
authorized  to  apply  for  the  Block  Grant 
funding  on  behalf  of  the  State,  or  the 
Governor.  The  State  should  request  an 
extension  for  only  the  amount  of  time 
necessary.  In  no  event  will  an  extension 
be  granted  past  December  31  of  the 
fiscal  year  for  which  application  is 
made.  All  requests  to  extend  the  due 
date  must  be  submitted  no  later  than 
September  1  of  the  prior  fiscal  year  and 
addressed  to  the  same  address  as 
specified  for  the  grant  application. 
Extension  requests  must  state  for  which 
requirement  an  extension  is  sought,  the 
date  of  submission  sought,  why  the 
State  is  unable  to  meet  the  October  1 
due  date,  and  discuss  if  there  are  steps 
the  State  will  be  able  to  take  to  avoid 
requiring  an  extension  in  futiu'e  years, 
or  if  not,  why  not.  Extension  requests 
complying  with  these  requirements  will 
be  acted  upon  no  later  than  September 
20  of  the  fiscal  year  prior  to  the  year  for 
which  application  is  to  be  made.  Due 
date  extensions  regarding  the  §  96.130(e) 
report  and  regarding  the  §  96.134(d) 
information  shall  only  be  granted  in 
writing.  In  order  for  an  applicant  to 
have  complied  with  the  requirements  of 
section  1932(a)(1)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300x-32(a)(2)),  it 
is  necessary  that  the  components  of  the 
application  have  been  submitted  by  the 
date  indicated  or  as  extended  pursuant 
to  the  above. 
***** 
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BILLING  COOE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Finding  for  a 
Petition  To  List  the  Black-Tailed  Prairie 
Dog  as  Threatened 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  12 -month  petition 
finding. 

SUIMIMARY:  We,  the  Fish  and  Wildlife 
Service,  announce  a  12-month  finding 
for  a  petition  to  list  the  black-tailed 
prairie  dog  (Cynomys  ludovicianus]  as 
threatened  throughout  its  range  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  After  reviewing  all 
available  scientific  and  commercial 
information,  we  have  determined  that 
listing  this  species  is  warranted  but 
precluded  by  other  higher  priority 
actions  to  amend  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants.  Upon  publication  of  this 
notice  of  12-month  petition  finding,  the 
black-tailed  prairie  dog  will  be  added  to 
our  candidate  species  list. 

This  decision  is  based  on — the 
number,  variety,  and  significance  of 
threats  affecting  the  species,  especially 
sylvatic  plague  (an  exotic  disease  to 
which  the  species  has  uo  resistance)  and 
inadequate  regulatory  mechanisms 
(some  areas  mandate  eradication); 
evidence  of  recent  geiieral  population 
declines  in  a  significant  portion  of  the 
species'  range;  and  ciunulative 
rangewide  population  data  indicating 
overall  population  declines  since  1980. 

DATES:  The  finding  aimounced  in  this 
dociunent  was  made  on  February  4, 
2000. 

ADDRESSES:  You  may  submit  data, 
information,  comments,  or  questions 
concerning  this  finding  to  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  420  South  Garfield,  Suite  400, 
Pierre,  South  Dakota  57501.  You  may 
inspect  the  petition  finding,  supporting 
data,  and  comments  by  appointment 
during  normal  business  hours  at  the 
above  address.  The  petition  finding  also 
will  be  available  at  die  Service's  Region 
6  website  at  <www.r6.fws.gov/ 
btprairiedog>. 

FOR  FURTHER  INFORMATION  CONTACT:  Pete 

Gober,  Field  Supervisor,  South  Dakota 
Field  Office  (see  ADDRESSES  section), 
telephone  (605)  224-8693,  extension  24, 
or  facsimile  (605)  224-9974. 

SUPPLEMENTARY  INFORMATION: 
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Background 

On  July  31, 1998,  we  received  a 
petition  dated  July  30,  1998,  from  the 
National  Wildlife  Federation  (National 
Wildlife  Federation  1998).  The 
Petitioner  requested  that  we  list  the 
black-tailed  prairie  dog  as  threatened 
throughout  its  range.  The  Petitioner  also 
requested  that  the  species  be  afforded 
emergency  listing.  Section  4  of  the  Act 
and  regulations  at  50  CFR  424  do  not 
provide  for  petitions  to  request  the 
listing  of  species  on  an  emergency  basis. 
However,  section  (4){b)(7)  of  the  Act  and 
the  Service's  Listing  Priority  Guidance 
(63  FR  25502)  direct  that  all  petitions 
are  to  be  reviewed  to  determine  if  an 
emergency  listing  is  appropriate.  We 
determined  and  advised  the  Petitioner 
by  letter  dated  August  27,  1998,  that  it 
would  be  inappropriate  to  list  this 
species  on  an  emergency  basis  given  its 
then  known  status.  On  September  16, 
1999,  the  Petitioner  requested  that  we 
readdress  this  issue  based  on  reports  of 
increased  control  efforts  (Graber, 
National  Wildlife  Federation,  in  lift. 
1999).  We  have  reevaluated  information 
available  regarding  this  subject  and 
determined  that  emergency  listing  of  the 
species  is  not  appropriate  at  this  time. 

Section  4(b)(3)(A)  of  the  Act  requires 
that,  for  any  petition  to  revise  the  List 
of  Threatened  and  Endangered  Species 
containing  substantial  scientific  and 
commercial  information  that  listing  may 

day  finding  and  initiate  a  status  review 
of  the  species.-We  published  a  notice  of 
a  positive  90-day  finding  on  the  subject 
petition,  in  the  Federal  Register  on 
March  25,  1999  (64  CFR  14425). 
Accordingly,  the  subject  petition 
requires  a  12-month  administrative 
finding  pursuant  to  section  4(b)(3)(B)  on 
whether  the  petitioned  action  is — (I)  not 
warranted,  (ii)  warrcmted,  or  (iii) 
warranted  but  precluded  from 
immediate  proposal  by  other  higher 
priority  efforts  to  revise  the  List  of 
Threatened  and  Endangered  Species. 
When  we  find  a  petition  to  list  a  species 
is  warranted  but  precluded,  the  species 
is  designated  a  candidate  species. 

We  believe  that  sufficient  information 
is  currently  available  to  support  a 
finding  that  listing  the  black-tailed 
prairie  dog  as  threatened  is  warranted, 
but  that  a  proposed  rule  at  this  time  is 
precluded  by  work  on  other  higher 
priority  listing  actions.  We  will 
reevaluate  the  status  of  the  species  in  1 
year.  The  information  contained  in  this 
notice  is  a  summary  of  the  information 
in  the  12-month  finding. 

The  National  Wildlife  Federation 
petition  presented  extensive 
information  regarding  the  biology  of  the 


black-tailed  prairie  dog.  This 
information  included  a  description  of 
the  species  and  its  range,  as  well  as 
comments  related  to  its  population 
biology  and  trend.  The  Petitioner  noted 
that  the  species  still  occurs 
intermittently  throughout  most  of  its 
historic  range,  although  much  reduced 
in  numbers  and  in  the  amount  of  habitat 
that  it  occupies.  The  Petitioner 
contrasted  reports  that  the  black-tailed 
prairie  dog  once  occupied  as  much  as 
100-200  miUion  acres  (ac)  (40-80 
million  hectares  (ha))  of  the  western 
North  American  prairie  with  ciuxent 
estimates  of  occupied  habitat  and 
concluded  that  the  species'  habitat  has 
been  reduced  by  at  least  99  percent.  The 
Petitioner  attributed  reductions  in 
occupied  habitat  to  habitat  loss  and 
degradation  related  to  the  conversion  of 
prairie  grasslands  to  farmland,  extensive 
control,  disease,  urban  development, 
unregulated  shooting,  and  other  factors. 

On  August  26, 1998,  we  received 
another  petition  regarding  the  black- 
tailed  prairie  dog  from  the  Biodiversity 
Legal  Foundation,  the  Predator  Project, 
and  Jon  C.  Sharps  (Biodiversity  Legal 
Foundation  et  al.  1998).  They  requested 
that  we  list  the  black-tailed  prairie  dog 
as  threatened  throughout  its  known 
historic  range  in  the  contiguous  United 
States.  We  accepted  this  second  request 
as  supplemental  information  to  the 
National  Wildlife  Federation  petition. 
The  Biodiversity  Legal  Foundation  et  al. 
(1998)  provided  estimates  of  historic 
and  current  distribution  of  the  black- 
tailed  prairie  dog,  both  regionally  and 
by  State.  They  noted  that  the  species' 
populations  are  impacted  by  eradication 
programs,  sylvatic  plague,  recreational 
shooting,  land  conversion,  and  natural 
predation.  The  Biodiversity  Legal 
Foundation  (1999)  also  developed  and 
submitted  a  potential  plan  for  black- 
tailed  prairie  dog  conservation. 

The  notice  of  a  90-day  finding  that  a 
petition  to  list  the  black-tailed  prairie 
dog  presented  substantial  information 
that  appeared  in  the  Federal  Register  on 
March  25.  1999  (64  FR  14424).  In  this 
notice,  we  requested  that  any  additional 
scientific  information  relevant  to  a 
proposed  12-month  administrative 
finding  be  submitted  to  us  by  May  24, 
1999.  We  published  a  notice  in  the 
Federal  Register  on  June  4,  1999  (64  FR 
29983),  that  reopened  this  period  for  an 
additional  45  days,  through  July  19, 
1999.  On  October  4,  1999,  we  again 
published  a  notice  that  we  would  accept 
additional  information,  especially 
pertaining  to  a  draft  black-tailed  prairie 
dog  Conservation  Assessment  and 
Strategy  (Strategy)  developed  by  various 
States  and  its  effect  on  the  status  of  the 
species  (64  FR  53655).  This  information 


collection  period  closed  November  3, 
1999. 

We  received  approximately  14,500 
comment  letters  during  the 
development  of  this  finding.  The 
following  summarizes  the  sources  and 
general  content  of  information  we 
received. 

All  State  wildlife  agencies  within  the 
historic  range  of  the  black-tailed  prairie 
dog  provided  written  comments  on  the 
petition.  Two  State  agricultvue 
departments  (New  Mexico  and 
Wyoming)  and  two  State  Legislatures 
(North  Dakota  and  Wyoming)  also 
provided  conunents.  In  general,  the 
States  opposed  listing  the  black-tailed 
prairie  dog  but  supported  the 
development  of  conservation  measures 
for  the  species.  Most  information 
provided  by  the  States  focused  on 
policy  and  jurisdictional  concerns 
rather  than  on  information  related  to  the 
biological  status  of  the  species. 

State  wildlife  agencies  and  Other 
interested  parties  also  developed  a 
Strategy  for  conservation  of  the  black- 
tailed  prairie  dog  (Van  Pelt  in  prep.). 
The  actions  identified  in  the  current 
draft  of  this  Strategy  remain  tentative 
and  do  not  at  this  time  confer  any 
improved  status  for  the  species.  Eight  of 
the  1 1  participating  State  wildlife 
agencies  have  signed  a  Memorandum  of 
Understanding  for  the  purpose  of 
implementing  the  States'  Strategy  for 
the  black-tailed  prairie  dog.  At  this  time, 
the  strdiegy  dues  uui  iucluue 
participation  by  the  States  of  New 
Mexico,  North  Dakota,  and  Colorado, 
other  State  (non-wirdlife)  agencies. 
Federal  agencies.  Tribal  agencies,  or  any 
private  interests.  We  recognize  the 
significant  effort  that  went  into  the 
development  of  this  strategy,  and  we 
believe  that  the  strategy  is  a  positive 
step  in  addressing  the  conservation 
needs  of  the  black-tailed  prairie  dog.  At 
this  early  stage  in  development  of  the 
strategy,  the  document  lacks 
commitments  to  specific  immediate 
actions  that  would  affect  the  status  of 
the  species.  We  will  continue  working 
with  the  States  and  other  interested 
parties  to  support  the  coordinated 
conservation  efforts  of  the  States. 

Three  Tribes  in  South  Dakota 
provided  written  comments  on  the 
petition — the  Cheyenne  River  Sioux 
Tribe,  the  Crow  Creek  Sioux  Tribe,  and 
the  Rosebud  Sioux  Tribe.  Information 
was  provided  by  these  Tribes  regarding 
distribution  and  abundance  and  existing 
regulatory  mechanisms  on  and 
adjoining  their  respective  Tribal  lands. 

Several  Federal  agencies  provided 
written  conunents  on  the  petition.  The 
Bureau  of  Indian  Affairs  (BIA) 
supported  conservation  measures  and 


5478 


Federal  Register /Vol.  65,  No.  24 /Friday,  February  4,  2000 /Proposed  Rules 


acknowledged  a  possible  need  to  list  the 
species.  The  IJ.S.  Forest  Service 
provided  supplemental  information 
regarding  the  iurrent  status  of  black- 
tailed  prairie  dogs  on  National 
Grasslands  (Si  lie,  U.S.  Forest  Service, 
in  lift.  1999). '  he  National  Park  Service 
provided  infoimation  on  its  control 
efforts  and  not  ed  its  preference  for  the 
development  <  nd  implementation  of 
cooperative  m  magement  strategies 
among  State,  1  ribal,  and  FedersJ 
agencies  rather  than  a  listing  of  the 
species.  The  Corps  of  Engineers  Omaha 
District  also  re  viewed  information 
provided  in  tha  petition,  but  had  no 
specific  comments. 

Twenty-thre  e  county  agencies  (county 
commissions  ^  nd  weed/pest  coimcils) 
in  Colorado,  N  ontana,  Nebraska,  South 
Dakota,  and  W  yoming  provided  written 
conunents  on  I  he  petition.  All  county 
agencies  were  apposed  to  listing  the 
species.  Economic  considerations  were 
a  common  con  cem  in  these  comment 
letters.  Because  the  Act  directs  that  only 
biological  com  iderations  are  to  be 
addressed  in  tlie  listing  process,  we 
cannot  addresi  i  economic  considerations 
in  review  of  th  is  petition. 

One  hundre  1  forty-four  organizations 
(wildlife/consiirvation  or  livestock/land 
management  o  rganizations)  provided 
written  commi  nts  on  the  petition. 
Forty-two  wile  life/conservation 
organizations  supported  listing  of  the 
black-tailed  prairie  dogs.  Eighty-seven 
livestock/land  management 
organizations   vere  opposed  to  listing 
the  species.  Fi  teen  organizations 
provided  recoi  imendations  but  did  not 
indicate  a  position. 

Over  14,300  individuals  provided 
written  comm(  mts  on  the  petition. 
Approximately  90  percent  of  all 
individuals  su  jported  listing  the  black- 
tailed  prairie  c  og  as  threatened.  The 
issues  most  fre  quently  noted  in  these 
letters  were  im  pacts  from  the  loss  of  99 
percent  of  the  ipecies'  habitat, 
recreational  sh  Doting,  control,  and 
disease.  Indivi  iuals  opposed  to  listing 
the  species  mo  st  frequently  expressed 
the  view  that  a  dequate  numbers  of  the 
species  exist,  t  le  species  is  able  to 
reproduce  rapi  dly  in  response  to 
adverse  impac  s,  sport  shooting  does  not 
impact  the  spe  :ies.  and  adverse 
economic  imp  icts  can  occur  if  the 
species  is  not  (  ontrolled. 

We  received  approximately  9,000 
letters  during  I  le  third  comment  period 
(October  4  to  ^  ovember  3, 1999).  Of 
these,  84  ment  oned  the  States'  Strategy, 
25  of  which  o{  posed  the  States' 
Strategy,  most  y  due  to  a  perceived  lack 
of  specific  con  iervation  measures  and 
reliance  on  fut  ire,  voluntary  actions. 
Fifty-six  letter!  supported  the  States' 


Strategy,  most  expressing  the  view  that 
the  proposed  measures  were  sufficient 
to  avoid  listing  and  that  State 
management  was  preferable  to  Federal 
management.  The  remaining  3  of  the  84 
commenters  did  not  express  a  position. 

Taxonomy 

Five  species  of  prairie  dogs  occur  in 
North  America.  Prairie  dogs  are  rodents 
within  the  squirrel  family  [Sciuridae) 
and  include  the  black-tailed  prairie  dog, 
the  white-tailed  prairie  dog  {Cynomys 
leucurus),  the  Gunnison's  prairie  dog  [C. 
gunnisoni),  the  Utah  prairie  dog  (C 
parvidens),  and  the  Mexican  prairie  dog 
(C  mexicanus)  (Pizzimenti  1975).  The 
Utah  and  Mexican  prairie  dogs  are 
currently  listed  as  threatened  (49  FR 
22339)  and  endangered  (35  FR  8495), 
respectively.  Generally  the  black-tailed 
prauie  dog  occiirs  east  and  north  of  the 
other  four  species  in  less  arid  habitat. 

Some  scientific  literature  describes  a 
subspecies  (Cynomys  ludovicianus 
arizonensis)  of  the  black-tailed  prairie 
dog.  This  subspecies,  found  in 
northeastern  Mexico  (Ceballos  et  al. 
1993),  is  extirpated  in  Arizona 
(Alexander  1932;  Bureau  of  Sport 
Fisheries  and  Wildlife  1961;  Van  Pelt, 
Arizona  Game  and  Fish  Department,  in 
litt.  1998)  and  has  a  remnant  population 
in  southwestern  New  Mexico  (Hall  and 
Kelson  1959)  and  in  the  Trans-Pecos 
region  of  Texas  (Davis  1974,  Hall  and 
Kelson  1959).  A  complex  of  this 
subspecies  in  Chihuahua,  Mexico, 
comprises  the  largest  remaining  prairie 
dog  complex  of  any  prairie  dog  species 
(Ceballos  and  Pacheco  1997). 

The  remainder  of  the  species  is  found 
in  eastern  Montana,  eastern  Wyoming, 
eastern  Colorado,  eastern  New  Mexico, 
southwestern  North  Dakota,  western 
and  central  South  Dakota,  western  and 
central  Nebraska,  western  and  central 
Kansas,  western  and  central  Oklahoma, 
northwestern  Texas,  and  southwestern 
Canada.  Although  some  literature 
describes  a  subspecies,  the  research  that 
has  focused  on  evolutionary  divergence 
(genetic  segregation  and  differentiation 
within  a  taxon)  supports  categorizing 
the  black-tailed  prairie  dog  as  a 
monotypic  species.  Based  on  this 
research  we  do  not  consider  this 
subspecies  separation  to  be  valid.  We 
consider  the  species  as  being 
monotypic.  For  the  remainder  of  this 
notice,  the  use  of  the  common  name 
"black-tailed  prairie  dog"  includes  both 
varieties  .discussed  above. 

Biology 

Prairie  dogs  are  small,  stout  ground 
squirrels.  The  total  length  of  an  adult 
black-tailed  prairie  dog  is  approximately 
14-17  inches.  The  weight  of  an 


individual  ranges  from  1  to  3  poiuids. 
Individual  appearances  within  the 
species  vary  in  mixed  colors  of  brown, 
black,  gray,  and  white.  The  black-tipped 
tail  is  characteristic  (Hoogland  1995). 
Black-tailed  prairie  dogs  are  diurnal, 
burrowing  animals  and  spend  most  of 
the  day  above  ground.  They  do  not 
hibernate  as  do  white-tailed, 
Guimison's,  and  Utah  prairie  dogs 
(Hoogland  1995,  Tileston  and 
Lechleitner  1966).  The  species  is  very 
social,  living  in  population  aggregations 
called  colonies,  towns,  or  villages  (King 
1955).  Groups  of  colonies  comprise  a 
complex.  Historically,  they  generally 
occurred  in  large  colonies  that 
contained  thousands  of  individuals, 
covered  hundreds  of  thousands  of  acres, 
and  extended  for  miles  (Bailey  1905). 
This  description  is  no  longer  accurate 
for  existing  black-tailed  prairie  dog 
populations;  most  colonies  are  now 
much  smaller. 

The  colonial  behavior  of  prairie  dogs, 
especially  the  black-tailed  prairie  dog,  is 
a  significant  characteristic  of  the 
species.  Colonial  behavior  offers  an 
effective  defense  mechanism  by  aiding 
in  the  detection  of  predators  and 
deterring  predators  through  mobbing 
behavior.  It  increases  reproductive 
success  through  cooperative  rearing  of 
juveniles  and  aids  parasite  removal  via 
shared  grooming.  However,  it  also  has 
been  noted  that  this  behavior  promotes 
the  transmission  of  disease,  which  can 
significantly  suppress  populations 
(Olsen  1981,  Hoogland  1995). 

Several  biological  factors  determine 
the  reproductive  potential  of  the  black- 
tailed  prairie  dog.  Females  usually  do 
not  breed  until  their  second  year  and 
live  3-4  years  (Hoogland  1995,  King 
1955,  Knowles  and  Knowles  1994). 
Females  of  the  species  produce  a  single 
litter,  usually  4-5  pups,  annually 
(Hoogland  1995,  Knowles  and  Knowles 
1994).  Prairie  dog  dispersal  is  usually 
limited  to  approximately  3  miles  (5 
kilometers)  or  less,  and  individuals 
dispersing  from  home  colonies  generally 
move  into  an  established  colony  rather 
than  attempting  to  initiate  a  new  colony 
(Garrett  and  Franklin  1988,  Hoogland 
1995).  These  limitations  could  restrict 
recruitment  of  animals  into  small  and 
declining  isolated  populations  and  favor 
the  reestablishment  of  individuals  in 
nearby,  recently  abandoned  colonies 
over  the  establishment  of  new,  more 
distantly  located  colonies. 

Ecology 

The  extent  to  which  the  black-tailed 
prairie  dog  is  affected  by  other  species, 
particularly  ungulates,  is  largely 
unknown.  The  black-footed  ferret 
(Mustela  nigripes),  swift  fox  (Vulpes 
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velox),  mountain  plover  (Charadrius 
montanus),  ferrugiitous  hawk  [Buteo 
regalis),  burrowing  owl  [Athene 
cunicularia],  and  numerous  other 
species  are  dependent  upon  prairie  dogs 
to  varying  degrees.  Although  reports 
vary  as  to  those  species  that  require 
prairie  dogs  for  their  survival,  at  least  9 
species  depend  directly  on  prairie  dogs 
or  their  activities  to  some  extent,  and 
another  137  species  are  associated 
opportunistically  {Kotliar  et  al.  1999). 
The  most  obligatory  species  of  this 
group  is  the  endangered  black-footed 
ferret.  Probably  no  other  species  has  a 
more  clearly  documented  dependence 
on  another  species  than  does  the  black- 
footed  ferret  on  the  prairie  dog 
(Anderson  et  al.  1986,  Biggins  et  al. 
1986,  Clark  1989,  Forrest  et  al.  1988, 
Henderson  et  al.  1974,  Hillman  1968, 
Miller  efai.  1996). 

Rangewide  Distribution 

The  historic  range  of  the  black-tailed 
prairie  dog  included  portions  of  1 1 
States,  Canada,  and  Mexico.  Today  it 
occurs  from  extreme  southern  Canada  to 
northeastern  Mexico  and  from 
approximately  the  100th  meridian  west 
to  the  Rocky  Mountains.  The  species  is 
currently  present  in  10  States  including 
Colorado,  Kansas,  Montana,  Nebraska, 
New  Mexico,  North  Dakota,  Oklahoma, 
South  Deikota,  Texas,  and  Wyoming.  It 
has  been  extirpated  in  Arizona  since  as 
early  as  1932  (Alexander  1932).  We 
believe  that  significant  range 
contractions  have  occiured  in  the 
southwestern  portion  of  the  species' 
historic  range  in  Arizona,  western  New 
Mexico  and  western  Texas,  and  in  the 
eastern  portion  of  the  species'  historic 
range  in  Kansas,  Nebraska,  Oklahoma, 
South  Dakota,  and  Texas.  These  range 
contractions  represent  approximately  20 
percent  of  the  species'  original  range. 
Only  a  few  individuals  or  none  remain 
in  these  areas.  Approximately  37 
percent  of  the  species'  potential  habitat 
in  the  United  States  has  been  converted 
to  cropland  (Black-footed  Ferret 
Recovery  Foundation,  in  litt.  1999).  This 
habitat  loss  is  essentially  permanent  and 
not  considered  a  range  contraction  in 
the  usual  sense  occurring  at  the 
periphery  of  a  species'  range.  Although 
the  species  will  occupy  abandoned 
tilled  ground,  these  lands  are  generally 
unavailable  for  use  by  the  species 
because  the  land  is  continuously 
disturbed  and  thus  the  habitat  is  lost 
permanently. 

Rangewide  Abundance 

Historically,  black-tailed  prairie  dogs 
were  one  of  the  most  conspicuous  and 
characteristic  residents  of  the  short- 
grass  and  mixed-grass  prairies  of  the 


United  States.  Seton  (1953)  estimated 
that,  in  the  late  1800s,  5  billion  black- 
tailed  prairie  dogs  existed  over  their 
entire  range  of  600,000  square  miles 
(384  million  ac  or  155.5  million  ha). 
Miller  et  al.  (1996)  and  Mulhem  and 
Knowles  (1995)  provided  a  range  for 
historic  occupied  habitat  by  all  species 
of  prairie  dogs  of  99  million-247  million 
ac  (40  million-100  million  ha). 
Anderson  et  al.  (1986)  noted  that,  as  a 
conservative  estimate  for  the  early 
1900s,  104  million  ac  (42  million  ha)  of 
rangeland  may  have  been  occupied  by 
all  species  of  prairie  dogs.  Black-tailed 
prairie  dogs  had  the  most  extensive 
range  of  all  the  species  of  prairie  dogs 
and  probably  occupied  more  area  than 
all  other  species  combined  (Hoogland 
1995).  Estimates  of  historic  black-tailed 
prairie  dog  occupied  habitat  of 
approximately  79  million  ac  (32  million 
ha)  in  the  United  States  by  the  Black- 
footed  Ferret  Recovery  Foundation  (in 
litt.  1999)  and  of  approximately  111 
million  ac  (45  million  ha  )  by  Knowles 
(1998)  provide  a  reasonable  historic 
range  for  black-tailed  prairie  dog 
occupied  habitat.  It  is  apparent  that 
regardless  of  which  estimate  is 
considered,  tens  of  millions  of  acres  of 
occupied  habitat  once  existed  in  the 
United  States. 

At  present,  the  black-tailed  prairie 
dog  may  be  found  scattered  in  remnant 
populations  throughout  much  of  the 
range  that  it  once  occupied.  A 
significant  portion  of  existing  occupied 
habitat  rangewide  occurs  in  a  few  large 
complexes.  Approximately  36  percent  of 
the  remaining  occupied  habitat  for  the 
species  in  North  America  occurs  in 
seven  complexes,  each  larger  than 
10,000  ac  (4,000  ha).  We  believe  that 
approximately  768,000  ac  (311,000  ha) 
of  occupied  habitat  ciurently  exists 
rangewide.  This  estimate  is  based  on  the 
sum  of  Service  estimates  from  various 
States,  from  Canada,  and  from  Mexico, 
as  discussed  under  the  "Statewide 
Distribution,  Trends,  and  Abundance" 
section  of  this  document. 

Rangewide  Trends 

Most  estimates  of  prairie  dog 
population  trends  are  not  based  on 
numbers  of  individuals,  but  on  the 
amount  of  occupied  habitat  for  the 
species.  The  actual  number  of  animals 
present  depends  upon  the  density  of 
animals  in  that  locality.  Estimates  of 
black-tailed  prairie  dog  density  across 
the  species'  range  vary  seasonally,  but 
range  from  2  to  18  individuals  per  ac  (5 
to  45  individuals  per  ha)  (Fagerstone 
and  Ramey  1996,  Hoogland  1995,  King 
1955,  Koford  1958,  Miller  1996).  Most 
prairie  dog  surveys  do  not  estimate 
density  because  of  the  high  effort  and 


cost  involved.  We  believe  that  a  review 
of  various  estimates  of  occupied  habitat 
area  provides  the  best  available  and 
most  reasonable  means  of  determining 
population  trends  for  the  specifes. 

The  U.S.  Geological  Svurey  estimated 
that  the  black-tailed  prairie  dog  may 
occupy  less  than  0.5  percent  of  its 
original  range  and  has  experienced  an 
estimated  98  percent  decline  in 
population  abundance  throughout  North 
America  (Mac  et  al.  1998).  It  notes  that 
the  amount  of  occupied  habitat  has 
declined  from  approximately  1 00 
million  ac  (40.5  million  ha)  in  the  late 
1800s  to  less  than  1  million  ac  (0.4 
million  ha)  at  present;  a  decline  of  over 
99  percent.  Barko  (1997),  Fagerstone 
and  Ramey  (1996),  Knowles  (1998), 
Mulhem  and  Knowles  (1995),  and 
Wuerthner  (1997)  concluded  that  a 
reduction  of  approximately  94-99 
percent  in  the  amount  of  occupied 
habitat  within  this  range  has  occurred 
since  about  1900.  State  wildlife  agencies 
generally  confirm  this  decline,  but  some 
point  out  that  disproportionately  more 
occupied  habitat  remains  in  some  areas 
than  in  others. 

Some  increases  in  the  amount  of 
occupied  habitat  in  some  areas  occiured 
subsequent  to  the  Executive  Order 
banning  the  use  of  compound  1080  (a 
toxicant)  in  1972.  These  increases 
appear  to  have  been  limited  in  later 
years  by  the  use  of  other  toxicants  such 
as  zinc  phosphide,  the  continuing 
spread  of  sylvatic  plague,  and  other 
factors  (Knowles  1998).  Moreover,  the 
majority  of  these  increases 
(approximately  85  percent)  occurred  in 
areas  (Montana,  South  Dakota,  and 
Wyoming)  where  significant  impacts 
due  to  disease  had  not  yet  occurred. 

Survey  eiforts  in  some  areas  have 
noted  significant  declines  in  the  amount 
of  black-tailed  prairie  dog  occupied 
habitat  over  the  last  few  decades.  For 
example,  the  U.S.  Forest  Service  has 
mapped  black-tailed  prairie  dog 
colonies  within  the  Northern  Great 
Plains  National  Grasslands  in  North 
Dakota,  South  Dakota.  Wyoming,  and 
Nebraska.  These  grasslands,  covering 
approximately  3.7  million  ac  (1.5 
million  ha),  included  a  maximum  of 
86,220  ac  (34,890  ha)  of  black-tailed 
prairie  dog  occupied  habitat  in  the 
1970s  to  the  1990s.  In  1997,  the  U.S. 
Forest  Service  mapped  39,420  ac 
(15,965  ha)  of  occupied  habitat  in  the 
same  areas,  indicating  a  54  percent 
decline  (U.S.  Forest  Service  1998).  Data 
provided  by  the  U.S.  Forest  Service  in 
1 999  confirmed  losses  in  occupied 
habitat  for  the  National  Grasslands  with 
a  58  percent  decline  from  the  1970s  to 
the  present  (Sidle,  U.S.  Forest  Service, 
in  litt.  1999). 
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Lockhart  (U.i;.  Fish  and  Wildlife 
Service,  in  litt.  1998)  reported  that  the 
recovery  progra  m  for  the  black-footed 
ferret  has  ident  fied  large  prairie  dog 
complexes  pote  ntially  useful  for 
reintroduction  if  the  ferret.  Both  black- 
tailed  and  othei  prairie  dog  species  are 
considered.  On  ?  necessary  criteria  for 
these  sites  is  th  it  they  contain 
approximately  10,000  ac  (4,000  ha)  of 
occupied  habiti  t.  In  the  late  1980s,  the 
Black-footed  Ferret  Interstate 
Coordinating  Ci  )mmittee  identified 
dozens  of  poter  tial  sites  that  may  have 
qualified  as  sui  able  for  ferret  recovery. 
Black-tailed  pre  irie  dog  populations  at 
these  sites  appe  ar  to  have  been  reduced 
by  as  much  as  5  0  percent  within  the  last 
15  years.  By  19'  >4  only  16  sites  were 
identified,  and  jy  1998  this  number  was 
reduced  to  10  s  tes  (7  being  black-tailed 
prairie  dog  sites ).  Although  the  overall 
trend  is  a  large-scale  reduction, 
population  inci  eases  have  been 
observed  at  son  e  locales.  These 
declines  have  o  xurred  largely  in  the 
western  portior  of  the  species'  range 
and  are  general  y  attributed  to  sylvatic 
plague.  These  declines  may  be 
representative  c  f  the  overall  population 
dynamics  of  th(  species  in  many  areas. 
However,  popu  ations  in  some  other 
areas  in  the  eas  em  portion  of  the 
species'  range  v  rhere  plague  is  mosUy 
absent  have  inc  reased  marginally  or 
remained  gener  dly  constant  during  the 
same  period. 

Approximate  y  66  percent,  or  300 
million  ac  (122  million  ha),  of  the  black- 
tailed  prairie  dc  g  range  in  the  United 
States  is  affecte  1  by  sylvatic  plague 
(Black-footed  Forret  Recovery 
Foundation,  in  itt.  1999).  This  area 
includes  the  w€  stern  portions  of  the 
species'  range.  ,  mother  important  factor 
that  has  affectec  the  species  is  the 
conversion  of  r<  ngeland  to  cropland, 
especially  in  th  )  eastern  portion  of  the 
species'  range.  ( Conversion  of  native 
prairie  to  cropl;  nd  has  largely 
progressed  acrn  ss  the  species'  range 
fi-om  east  to  wei  t  with  more  cropland 
occurring  in  th(  eastern  portion  of  the 
species'  range,  n  the  plague-free  portion 
of  the  species'  rmge,  less  than  33 
percent  of  the  s  jecies'  historic  range  is 
available  to  the  species  (Black-footed 
Ferret  Recovery  Foundation,  in  litt. 
1999).  Therefor  >,  only  approximately  10 
percent  of  the  b  ack-tailed  prairie  dog 
historic  range  i;  both  plague-free  and 
available  (not  ci  opland)  to  the  species. 
The  majority  of  plague-free,  suitable 
range  occurs  in  South  Dakota. 

Statewide  Disti  ibution,  Abundance, 
and  Trends 


In  some  parts 
statewide  popu 


of  the  species'  range, 
ation  increases  were 


noted  after  1972.  However,  in  most 
western  States,  populations  have 
declined  since  the  1980s,  most  likely 
due  to  sylvatic  plague.  In  the  eastern 
part  of  the  range,  where  plSgue  has  not 
yet  occurred,  similar  declines  have  not 
been  observed.  These  trends  are 
discussed  below  by  State.  We  have 
evaluated  all  historic  and  current  data 
and  information  available  on  the 
species'  abundance  and  trends.  Several 
estimates  of  black-tailed  prairie  dog 
occupied  habitat  were  available  for  each 
State.  The  dates,  methodologies,  and 
ultimately  the  reliability  of  these 
estimates  varied.  Generally,  our  estimate 
of  current  occupied  habitat  for  each 
State  is  the  most  recently  reported 
estimate  with  the  most  reliable 
methodology  (Arizona,  Montana, 
Nebraska,  North  Dakota,  Oklahoma, 
South  Dakota,  Canada,  and  Mexico).  For 
States  where  a  range  (Wyoming)  or  two 
reliable  estimates  were  available 
(Kansas),  we  used  the  midpoint.  For 
States  where  no  recent  estimate  with 
adequate  methodology  was  available 
(Colorado,  New  Mexico,  and  Texas),  we 
extrapolated  from  older  estimates.  We 
rounded  all  our  estimates  to  the  nearest 
1 ,000  ac. 

In  Arizona,  black-tailed  prairie  dogs 
existed  in  the  southeastern  portion  of 
the  State  prior  to  eradication  efforts 
(Hall  and  Kelson  1959).  The  species  is 
extirpated  at  present  in  the  State. 
Approximately  2  percent  of  occupied 
habitat  in  the  United  States  may  have 
existed  in  Arizona  historically.  We 
believe  that  intensive  grazing  at  the  turn 
of  the  last  century  may  have  caused 
occupied  habitat  to  expand  in  Arizona 
and  that  control  may  have  been  the 
principal  factor  that  subsequently 
suppressed  populations.  Shrub  invasion 
also  may  have  limited  recovery.  The 
species  largely  disappeared  from  the 
State  prior  to  the  documented 
occurrence  of  sylvatic  plague  in  the 
State  (Shroufe,  Arizona  Game  and  Fish 
Department,  in  litt.  1999).  However, 
plague  is  an  additional  factor  that  could 
affect  the  future  viability  of  the  species 
in  Arizona. 

In  Colorado,  black-tailed  prairie  dogs 
historically  occurred  on  suitable  habitat 
east  of  the  Rocky  Mountain  foothills 
(Hall  and  Kelson  1959,  Torres  1973). 
Presently,  the  species  appears  to  be 
scattered  in  remnant  populations 
throughout  the  same  area.  Statewide 
estimates  of  occupied  habitat  noted  for 
Colorado  range  from  7  million  ac  (2.8 
million  ha)  historically  to  44,000  ac 
(18,000  ha)  in  1998  (Knowles  1998). 

We  believe  that  occupied  habitat  in 
Colorado  has  declined  significantly 
from  historic  estimates.  There  is  a  large 
disparity  in  recent  statewide  estimates 


of  remnant  occupied  habitat.  However, 
we  believe  that  trends  at  specific 
locations  within  the  State  (a  50  percent 
decline  in  Denver  Metropolitan  Area 
from  1994  to  1998  (Seery,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.  1998),  a 
70  percent  decline  at  Rocky  Mountain 
Arsenal  National  Wildlife  Refuge  from 
1988-1999  (Seery  and  Matiatos,  in 
press),  and  a  90  percent  decline  at 
Comanche  National  Grasslands  from 
1995  to  1998  (Cully  1998),  indicate  that 
there  has  likely  been  a  statewide  decline 
in  recent  years  (despite  periodic  limited 
recovery)  and  that  these  declines  may 
continue.  These  declines  have  largely 
been  attributed  to  sylvatic  plague.  We 
estimate  that  93.000  ac  (43,000  ha)  of 
black-tailed  prairie  dog  occupied  habitat 
currently  exist  statewide. 

In  Kansas,  black-tailed  prairie  dogs 
historically  occurred  on  suitable  habitat 
throughout  the  western  two-thirds  of  the 
State  (Hall  and  Kelson  1959,  Smith 
1958).  Presently,  the  species  appears  to 
be  scattered  throughout  generally  the 
same  area,  except  that  the  eastern  limit 
of  the  range  appears  to  have  shifted 
westward  approximately  30-50  miles 
(50-80  kilometers)  (Vanderhoof  and 
Robel  1992).  Statewide  estimates  of 
occupied  habitat  for  Ksuisas  range  from 
2.5  million  ac  (1  million  ha)  historically 
to  36,000  ac  (15,000  ha)  in  1998 
(Knowles  1998).  We  estimate  that 
42,000  ac  (17,000  ha)  of  black-tailed 
prairie  dog  occupied  habitat  currently 
exist  statewide. 

We  believe  that  occupied  habitat  in 
Kansas  has  declined  significantly  from 
historic  estimates,  but  has  likely  been 
stable  to  slightly  declining  in  recent 
years.  The  most  recent  statewide  survey 
is  from  1992  (Vanderhoof  and  Robel 
1992).  However,  in  1996  sylvatic  plague 
was  documented  in  Kansas  on  the 
Cimarron  National  Grasslands  (Cully. 
U.S.  Geological  Survey,  Biological 
Resources  Division,  pers.  comm.  1998). 
Therefore,  occupied  habitat  may  decline 
if  sylvatic  plague  impacts  continue  and/ 
or  spread  to  other  areas  of  the  State. 

In  Montana,  black-tailed  prairie  dogs 
historically  occurred  on  suitable  habitat 
in  the  eastern  two-thirds  of  the  State 
(Flath  and  Clark  1986),  with  the 
exception  of  the  northeastern  corner  of 
the  State  (Hall  and  Kelson  1959).  One  of 
the  seven  large  remaining  black-tailed 
prairie  dog  complexes  occms  in 
Montana.  Statewide  estimates  of 
occupied  habitat  for  Montana  range 
from  6  million  ac  (2.4  million  ha) 
historically  (Knowles  1998)  to  28,286  ac 
(11,456  ha)  in  1961  (Bureau  of  Sport 
Fisheries  and  Wildlife  1961).  The 
Montana  Department  of  Fish,  Wildlife, 
and  Parks  believes  that  historic 
estimates  are  inaccurate  (Graham, 
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Montana  Department  of  Fish,  Wildlife, 
and  Parks,  in  litt.  1998).  The  most  recent 
estimate  of  occupied  habitat  is  66,000  ac 
(26,000  ha)  (Montana  Department  of 
Fish,  Wildlife  and  Parks  in  prep.).  We 
estimate  that  65,000  ac  (26,000  ha)  of 
black-tailed  prairie  dog  occupied  habitat 
currently  exist  statewide. 

We  believe  that  occupied  habitat  in 
Montana  has  dedined  significantly  from 
historic  estimates.  Following  a  major 
reduction  in  occupied  habitat  from 
approximately  1900  to  1961,  black- 
tailed  prairie  dog  populations  in  the 
State  apparently  expanded  from  1961  to 
1986  and  then  experienced  significant 
declines  due  to  sylvatic  plague.  The 
Montana  Department  of  Fish,  Wildlife, 
and  Parks  (1998)  noted  that  occupied 
habitat  declined  by  approximately  50 
percent  from  the  estimates  of  the  late 
1980s,  largely  due  to  sylvatic  plague. 

In  Nebraska,  black-tailed  prairie  dogs 
historically  occurred  on  suitable  habitat 
throughout  most  of  the  State  west  of  the 
97th  meridian  (Hall  and  Kelson  1959, 
Knowles  1995).  Presently,  the  species 
appears  to  be  scattered  throughout  the 
same  area,  but  at  much  reduced 
numbers,  especiaHy  east  of  the  99th 
meridian.  Statewide  estimates  of 
occupied  habitat  noted  for  Nebraska 
range  from  6  million  ac  (2.4  million  ha) 
historically  (Knowles  1998)  to  30,000  ac 
(12,000  ha)  in  1961  (Bureau  of  Sport 
Fisheries  and  Wildlife  1961).  The  most 
recent  estimate  of  occupied  habitat  is 
60,000  ac  (24,000  ha)  (Knowles  1998). 
We  estimate  that  60,000  ac  (24,000  ha) 
of  black-tailed  prairie  dog  occupied 
habitat  currently  exist  statewide. 

We  believe  that  occupied  habitat  in 
Nebraska  has  declined  significantly 
from  historic  estimates  and  has  likely 
been  stable  to  slightly  declining  in 
recent  years  (Amack,  Nebraska  Game 
and  Parks  Commission,  in  litt.  1999). 
This  stability  may  be  due  to  the  fact  that 
sylvatic  plague  does  not  appear  to  be 
widespread  in  the  State,  although  it  has 
been  documented  in  the  northwestern 
portion  of  the  State  where  it  has 
impacted  some  black-tailed  prairie  dog 
populations  (Virchow  et  al.  1992). 

m  New  Mexico,  black- tailed  prairie 
dogs  historically  occurred  on  suitable 
habitat  throughout  the  southern  and 
eastern  two-thirds  of  the  State  (Bailey 
1932,  Hall  and  Kelson  1959).  Presently, 
the  species  appears  to  exist  in  remnant 
populations  in  scattered  locations, 
generally  east  of  the  Pecos  River 
(Findley  et  al.  1975).  Statewide 
estimates  of  occupied  habitat  noted  for 
New  Mexico  range  from  over  6,640,000 
ac  (2,690,000  ha)  historically  (Bailey 
1932)  to  15,000  ac  (6,000  ha)  in  1998 
(Knowles  1998).  We  estimate  that 
39,000  ac  (16,000  ha)  of  black-tailed 


prairie  dog  occupied  habitat  ciurently 
exist  statewide. 

We  believe  that  occupied  habitat  in 
New  Mexico  has  declined  significantly 
from  historic  estimates.  Following  the 
toxicant  ban  in  1972,  increases  in 
occupied  habitat  appear  to  have 
occurred.  However,  declines  in 
occupied  habitat  have  likely  occurred  in 
more  recent  years  (Maracchini,  New 
Mexico  Department  of  Game  and  Fish, 
in  litt.  1998). 

In  North  Dakota,  black-tailed  prairie 
dogs  historically  occurred  on  suitable 
habitat  in  the  southwestern  third  of  the 
State,  west  of  the  Missom-i  River  (Hall 
and  Kelson  1959).  Presently,  the  species 
appears  to  be  scattered  throughout  the 
same  area.  Statewide  estimates  of 
occupied  habitat  for  North  Dakota  range 
from  2  miUion  ac  (810,000  ha) 
historically  (Knowles  1998)  to 
approximately  7,000  ac  (2,800  ha)  as  a 
conservative  estimate  in  1973  (Grondahl 
1973).  The  most  recent  estimate  of 
occupied  habitat  is  a  preliminary 
estimate  of  approximately  25,000  ac 
(10,000  ha),  based  on  aerial  surveys 
(Sidle,  U.S.  Forest  Service,  pers.  comm. 
1999).  We  estimate  that  25,000  ac 
(10,000  ha)  of  black-tailed  prairie  dog 
occupied  habitat  currently  exist 
Statewide. 

We  believe  that  occupied  habitat  in 
North  Dakota  has  declined  significantly 
from  historic  estimates,  but  has  likely 
been  fairly  stable  to  increasing 
(McKenna,  North  Dakota  Game  and  Fish 
Department,  in  litt.  1999)  in  recent 
years.  The  amount  of  occupied  habitat 
in  North  Dakota  is  relatively  small 
pompared  to  other  States  in  the  northern 
Great  Plains. 

In  Oklahoma,  black-tailed  prairie  dogs 
historically  occurred  on  suitable  habitat 
in  the  western  two-thirds  of  the  State 
(Hall  and  Kelson  1959).  Presently,  the 
species  is  largely  limited  to  the 
panhandle  (Shaw  et  al.  1993,  Tyler 
1968,  Wuerthner  1997),  although 
scattered  remnant  popidations  occur  in 
the  western  half  of  the  State  outside  of 
the  panhandle  (Shackford  et  al.  1990). 
Statewide  estimates  of  occupied  habitat 
noted  for  Oklahoma  range  from  950,000 
ac  (385,000  ha)  historicdly  (Knowles 
1998)  to  less  than  8,600  ac  (3,500  ha)  in 
1998  (Lomolino,  University  of 
Oklahoma,  in  litt.  1999).  We  estimate 
that  9,000  ac  (3,600  ha)  of  black-tailed 
prairie  dog  occupied  habitat  currently 
exist  Statewide. 

Populations  in  the  panhandle  have 
experienced  significant  declines  in  the 
past  10  years,  although  with  limited 
recovery  (Lomolino,  University  of 
Oklahoma,  in  litt.  1999).  These  declines 
were  likely  due  to  plague.  The  amount 
of  occupied  habitat  in  the  remainder  of 


the  State  has  experienced  a  slow,  steady 
decline  (Shackford  et  al.  1990). 
Statewide,  populations  have  been 
reduced  by  50  percent  in  the  last  10 
years  (Lomolino,  in  litt.  1999). 

In  South  Dakota,  black-tailed  prairie 
dogs  historically  were  found  throughout 
all  but  the  eastern  one-fourth  of  the 
State  (Hall  and  Kelson  1959,  Linder  et 
al.  1972).  Presently  the  species  appears 
to  be  scattered  throughout  the  same 
area,  with  the  majority  of  occupied 
habitat  on  Tribal  or  Federal  lands  west 
of  the  Missouri  River  and  small 
scattered  populations  elsewhere.  Four  of 
the  seven  remaining  large  black-tailed 
prairie  dog  complexes  occur  in  South 
Dakota.  Statewide  estimates  of  occupied 
habitat  for  South  Dakota  range  from 
more  than  1,757,000  ac  (712,000  ha) 
historically,  following  the  initiation  of 
intensive  control  efforts  in  1918  (Linder 
et  al.  1972),  to  33,000  ac  (13,000  ha)  in 
1961  (Biu-eau  of  Sport  Fisheries  and 
Wildlife  1961).  The  most  recent  estimate 
of  occupied  habitat  in  the  State  is  a 
preliminary  estimate  of  147,000  ac 
(60,000  ha),  based  on  aerial  surveys 
(Sidle,  U.S.  Forest  Service,  pers.  comm. 
1999).  We  estimate  that  147,000  ac 
(60,000  ha)  of  black-tailed  prairie  dog 
occupied  habitat  currently  exist 
Statewide. 

We  believe  that  occupied  habitat  in 
South  Dakota  has  declined  significantly 
from  historic  estimates,  with  notable 
recovery  from  1961-1980  (Bureau  of 
Sport  Fisheries  and  Wildlife  1961, 
Tschetter  1988).  Thereafter,  extensive 
control  efforts  at  Pine  Ridge  Reservation 
and  elsewhere  in  the  1980s  resulted  in 
a  significant  decline  in  occupied 
habitat.  Subsequently,  occupied  habitat 
has  remained  fairly  stable.  More 
unoccupied,  but  available,  habitat 
appears  to  remain  in  South  Dakota  than 
in  other  States. 

In  Texas,  black-tailed  prairie  dogs 
historically  occurred  on  suitable  habitat 
throughout  the  northwestern  one-third 
of  the  State  (Bailey  1905,  Hall  and 
Kelson  1959).  Presently,  the  species 
occurs  largely  in  the  western  portion  of 
the  panhandle.  Some  scattered  remnant 
populations  exist  in  the  Trans-Pecos 
Region  of  western  Texas.  Statewide 
estimates  of  occupied  habitat  range  from 
58  million  ac  (23  million  ha)  historically 
to  23,000  ac  (9,000  ha  )  in  1998 
(Knowles  1998).  We  estimate  that 
71,000  ac  (29,000  ha)  of  black-tailed 
prairie  dog  occupied  habitat  currently 
exist  Statewide. 

We  believe  that  occupied  habitat  in 
Texas  has  declined  significantly  from 
historic  estimates.  However,  based  upon 
the  limited  amount  of  information 
available,  we  believe  that  occupied 
habitat  increased  following  the  toxicant 
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ban  in  1972  anc  that  populations  may 
have  remained  airly  stable  since  the 
late  1970s  (Che^theam  1977,  Lair  and 
Mecham  1991 

In  Wyoming,  jlack-tailed  prairie  dogs 
historically  occi  irred  on  suitable  habitat 
east  of  the  Rock  ^  Mountain  foothills 

and  Kelson  1959) 
below  approxiniately  5,500  feet  {1,676 
meters)  elevation  (Van  Pelt  in  prep.). 
Presently,  the  species  appears  to  be 
scattered  throuj  hout  the  same  area.  One 
of  the  seven  ren  aining  large  black-tailed 
prairie  dog  com  ilexes  occurs  in 
Wyoming.  Statewide  estimates  of 
occupied  habita  t  for  Wyoming  range 
from  16  million  ac  (6.5  million  ha) 
historically  (Kn)wles  1998)  to  49,000  ac 


(20,000  ha)  in  1 
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occupied  habitajt  currently  exist 
Statewide. 

We  believe  th  it  occupied  habitat  in 
Wyoming  has  d  sclined  signiilcantly 
from  historic  es  imates.  Increases  in 
occupied  habita  t  occurred  following  the 
toxicant  ban  in  1972.  However,  we 
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small  region  in  northern  Chihuahua. 
The  largest  remaining  black-tailed 
prairie  dog  complex  occurs  in  Mexico. 
Estimates  of  occupied  habitat  in  Mexico 
range  from  1,384,000  ac  (560.000  ha) 
historically  (Meams  1907  as  cited  in 
Ceballos  et  al.  1993)  to  90,000  ac 
(36,000  ha)  in  1996  (List  et  al.  1997).  We 
believe  that  the  List  et  al.  (1997) 
estimate  of  90,000  ac  (36,000  ha)  of 
currently  existing  black-tailed  prairie 
dog  occupied  habitat  in  Mexico  is 
accurate. 

We  believe  that  occupied  habitat  in 
Mexico  has  declined  significantly  from 
historic  estimates  and  that  this  decline 
continues.  Decline  appears  to  be  due 
primarily  to  cropland  conversion.  From 
1988  to  1996,  the  geographic  range  of 
the  species  in  Mexico  contracted  80 
percent  and  the  amount  of  occupied 
habitat  decreased  by  34  percent  (List  et 
al.  1997).  Colony  fragmentation  has 
occurred  in  previously  surveyed  black- 
tailed  prairie  dog  colonies,  reducing  the 
size  of  towns  and  increasing  their 
isolation. 

Summary  of  Factors  A£fecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  black-tailed  prairie 
dog  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  the  Species'  Habitat  or 
Range 

We  believe  that  habitat  loss  due  to 
cropland  conversion,  urbanization, 
habitat  modification,  and  fragmentation 
is  a  factor  adversely  affecting  black- 
tailed  prairie  dog  populations 
rangewide. 

In  the  United  States,  approximately 
37  percent  of  the  suitable  habitat  within 
the  range  of  the  black-tailed  prairie  dog 
has  been  converted  to  cropland  (Black- 
footed  Ferret  Recovery  Foundation,  in 
litt.  1999).  This  land  use  change  resulted 
in  significant  destruction  of  black-tailed 
prairie  dog  habitat,  particularly  in 
eastern  portions  of  the  species'  range 
where  adequate  precipitation  favors 
farming.  Cropland  conversion 
continues,  but  the  amount  of  occupied 
habitat  converted  annually  is  unknown. 
In  some  areas  cropland  conversion 
occurs  due  to  continuing  improvements 
in  intensive  agricultural  techniques,  for 
example,  dryland  wheat  farming  in 


Montana  (Knowles  et  a!.  1996,  Lessica 
1995)  and  irrigated  croplands  in  Mexico 
(List  et  al.  1997).  List  et  al.  (1997) 
reported  that  occupied  habitat  in 
Mexico  declined  by  34  percent  between 
1988  and  1996,  in  part  due  to 
conversion  to  cropland. 

Habitat  loss  also  has  occurred  due  to 
urbanization.  One  example  of  the 
present  and  threatened  destruction  of 
black-tailed  prairie  dog  occupied  habitat 
due  to  lU'ban  development  is  apparent 
along  the  Front  Range  of  Colorado  near 
Denver.  In  1994,  42,500  ac  (17,200  ha) 
of  occupied  habitat  were  mapped  in  the 
Denver/Boulder/Fort  Collins 
metropolitan  area  (Skiba,  Colorado 
Division  of  Wildlife,  pers.  comm.  1999). 
Knowles  (1998)  estimated  that  occupied 
habitat  has  declined  by  approximately 
8,000  ac  (3,200  ha)  since  the  initial 
mapping  effort,  due  to  urbanization.  An 
evaJuation  of  the  specific  impact  of 
urbanization  is  difficult  because  sylvatic 
plague  also  has  significantly  affected 
populations  in  this  area  in  recent  years 
(Weber,  Colorado  Division  of  Wildlife, 
pers.  comm.  1998). 

Habitat  modification  and  loss  due  to 
tne  absence  of  black-tailed  prairie  dogs 
can  be  anticipated  in  the  prairie 
ecosystem  where  populations  have  been 
extirpated  or  significantly  reduced  in 
number.  Weltzin  et  al.  (1997) 
determined  that  black-tailed  prairie 
dogs,  and  the  herbivores  and  granivores 
associated  with  their  colonies,  probably 
maintained  grassland  and  savanna 
historically  by  preventing  woody 
species  such  as  mesquite  from 
establishing  or  attaining  dominance. 
List  et  al.  (1997)  reported  that  control  of 
black-tailed  prairie  dogs  in  Mexico 
resulted  in  the  invasion  of  mesquite 
shrubs  that  rendered  the  landscape 
unsuitable  for  reoccupation  by  the 
species.  Davis  (1974)  also  noted  that  the 
removal  of  the  species  from  some  sites 
in  Texas  resulted  in  the  invasion  of 
brush.  The  fragmented  nature  of 
remaining  prairie  dog  colonies,  barriers 
to  immigration  and  emigration,  and  the 
lack  of  fire  and  native  ungulate  herds 
that  historically  denuded  the  landscape 
and  provided  opportunities  for  prairie 
dog  colonies  to  expand  (Miller  et  al. 
1994)  accentuate  habitat  loss  due  to 
vegetative  succession.  The  degree  to 
which  this  type  of  grassland  change  and 
other  landscape  alterations  affect  black- 
tailed  prairie  dog  populations  across 
their  range  is  unknown.  Nevertheless, 
these  subtle  habitat  changes  may  be  a 
major  factor  in  precluding  the 
utilization  of  habitat  or  recolonization  of 
former  habitat  by  the  species. 

North  American  grasslands  have 
suffered  among  the  most  extensive 
fragmentation  and  transformation  of  any 
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biome  on  the  continent  (Groombridge 
1992).  More  fragmented,  more  isolated, 
and  less  connected  populations  usually 
have  higher  extinction  rates  (Clark  1989, 
Gilpin  and  Soule  1986,  MacArthur  and 
Wilson  1967.  Shaffer  1981,  Wilcove  et 
al.  1986,  Wilcox  and  Murphy  1985).  List 
et  al.  (1997)  suggested  that  fragmented 
black-tailed  prairie  dog  colonies  in 
Mexico  were  prone  to  extirpation. 
Miller  et  al.  (1996)  described  existing 
prairie  dog  populations  as  small, 
disjunct,  and  geographically  isolated. 
Dispersal  has  been  limited  by  barriers 
created  by  human  development  that 
preclude  immigration  or  emigration. 
Fragmentation  and  extirpation  of  small, 
isolated  colonies  will  result  in  the  loss 
of  additional  genotypes,  as  occiured 
with  the  complete  extirpation  of  the 
species  in  portions  of  the  eastern  and 
southwestern  areas  of  its  historic  range. 
Lost  genetic  diversity  will  inherently  be 
detrimental  to  the  long-term  survival  of 
the  species. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes  ? 

We  believe  that  overutilization  of  the 
black-tailed  prairie  dog  via  the  pet  trade 
is  not  a  significant  factor  affecting  black- 
tailed  prairie  dog  populations 
rangewide.  Herron  (Texas  Parks  and 
Wildlife  Department,  pers.  comm.  1999) 
and  others  have  reported  that  black- 
tailed  prairie  dogs  are  removed  f-om  the 
wild  for  sale  as  pets.  Herron  was  aware 
of  3  commercial  operators  who 
collectively  removed  approximately 
5,000  individuals  from  the  Texas 
panhandle  and  other  States  annually  in 
recent  years.  Miscellaneous  reports 
indicate  that  this  practice  occurs 
elsewhere  in  the  species'  range,  but  the 
extent  of  removal  of  individuals  from 
the  wild  for  use  as  pets  is  unknown. 

Recreational  (sport  or  varmint) 
shooting  is  impacting  black-tailed 
prairie  dog  populations  in  some  local 
areas.  At  present,  we  do  not  believe  that 
this  factor  is  responsible  for  significant- 
rangewide  declines  in  the  species' 
population;  however,  it  may  be 
important  locally.  The  popularity  of 
shooting  has  increased  appreciably  in 
recent  years.  Many  States  do  not  require 
hunting  licenses  and  have  no  bag  limits 
or  seasonal  restrictions  for  taking  prairie 
dogs.  Some  areas  administered  by  the 
Bureau  of  Land  Management  and  the  U. 
S.  Forest  Service  have  been  closed  to 
recreational  shooting  over  the  past  two 
years,  but  recreational  shooting  is  still 
allovyred  on  other  areas  administered  by 
these  agencies.  Recreational  shooting  is 
not  allowed  on  on  lands  administered 
by  the  National  Park  Service  or  the  Fish 
and  Wildlife  Service.  Knowles  (1988) 


reported  that  shooting  on  two  black- 
tailed  prairie  dog  colonies  removed  69 
percent  of  the  adults.  He  thought  that 
the  reduction  of  prairie  dog  populations 
below  a  certain  threshold  number  might 
have  a  further  negative  consequence 
because  fewer  prairie  dogs  were 
available  to  watch  for  predators  and 
keep  the  vegetation  clipped  around 
burrows  to  improve  detection  of 
predators.  Vosburgh  (1996)  reported  that 
intensive  shooting  can  have  a 
statistically  significant  impact  on  the 
density  of  local  black-tailed  prairie  dog 
colonies.  He  observed  that  during  the 
summer,  species  density  declined  33 
percent  on  colonies  with  shooting  and 
15  percent  on  colonies  without 
shooting.  Prairie  dogs  also  spent  more 
time  in  alert  postures  and  less  time 
foraging  on  colonies  where  shooting 
occiured. 

Large,  healthy  populations  appear  to 
be  able  to  withstand  considerable 
removal  by  shooting  and  remain  viable 
(Bourland  and  Dupris,  Cheyenne  River 
Sioux  Tribe,  in  litt.  1998;  Finnegan  et 
al..  Rosebud  Sioux  Tribe,  in  litt.  1998). 
Accordingly,  the  shooting  of  hundreds 
of  thousands  of  individuals  across  the 
extensive  range  of  the  black-tailed 
prairie  dog  where  millions  of 
individuals  occur  will  not  likely 
adversely  impact  the  overall  population 
of  a  species  where  each  female  can 
produce  an  average  of  four  young 
annually.  Conversely,  small  local 
populations  afready  depressed  by 
disease  and  other  adverse  influences 
may  suffer  additive  losses  from  shooting 
impacts.  Shooting  impacts  also  may 
contribute  to  population  fragmentation 
and  preclude  or  delay  recovery  of 
colonies  reduced  by  other  factors,  such 
as  sylvatic  plague. 

C.  Disease  or  Predation 

We  believe  that  sylvatic  plague  is 
likely  the  most  important  factor  in 
recent  reductions  of  many  black-tailed 
prairie  dog  populations  throughout  a 
significant  portion  of  the  range  of  the 
species.  Approximately  66  percent  of 
the  species'  range  has  been  affected  by 
plague  (Black-footed  Ferret  Recovery 
Foundation,  in  litt.  1999).  Plague  is  an 
exotic  disease  foreign  to  the 
evolutionary  history  of  North  American 
species  (Gage,  Center  for  Disease 
Control,  pers.  comm.  1999).  Plague  was 
first  observed  in  wild  rodents  in  North 
America  near  San  Francisco,  California, 
in  1908  (Eskey  and  Haas  1940).  It  spread 
eastward  across  the  continent  in 
subsequent  years  and  still  appears  to  be 
expanding  its  range,  although  not  as 
rapidly  as  in  its  early  years.  The  first 
reported  incidences  of  plague  in  black- 
tailed  prairie  dogs  occurred  in  the  1940s 


(Gage,  Center  for  Disease  Control,  pers. 
comm.  1999,  Miles  et  al.  1952).  Black- 
tailed  prairie  dogs  show  neither 
effective  antibodies  nor  immunity  to  the 
disease.  This  disease  is.  caused  by  the 
bacterium  Yersinia  pestis,  which  fleas 
acquire  from  biting  infected  rodents  and 
other  species  and  then  transmit  via  a 
bite.  Plague  also  can  be  transmitted 
directly  between  animals.  Cully  (1989) 
summarized  plague  reports  in  76 
species  of  5  mammalian  orders  in  the 
United  States,  although  plague  is 
primarily  a  rodent  disease.  It  can 
seriously  affect  humans,  although  it 
responds  well  to  modem  treatment 
(Center  for  Disease  Control  1997). 
Rodent  species  vary  in  their 
susceptibility  to  plague,  with  some 
species  acting  as  hosts  or  carriers  of  the 
disease  or  infected  fleas  and  showing 
little  or  no  symptoms.  Black-tailed  and 
Guimison's  prairie  dog  populations 
demonstrate  nearly  100  percent 
mortality  whpn  exposed  to  plague 
(Barnes  1993,  Cully  1993)  and  cannot  be 
considered  carriers. 

Plague,  once  established  in  an  area, 
becomes  persistent  and  periodically 
erupts,  with  the  potential  to  extirpate 
local  black-tailed  prairie  dog 
populations.  After  several  epizootics  (an 
eruption  of  the  disease  that  attacks  a 
large  number  of  animals  at  the  same 
time),  black-tailed  prairie  dogs  at  the 
Rocky  Mountain  Arsenal  National 
Wildlife  Refuge  have  neared  extirpation 
(Seery,  U.S.  Fish  and  Wildlife  Service, 
pers.  comm.  1998).  This  phenomenon 
may  be  occurring  at  other  formerly  large 
black-tailed  prairie  dog  complexes 
across  much  of  the  western  portion  of 
the  species'  range.  At  Northern 
Cheyenne  Reservation  in  southeastern 
Montana,  a  plague  epizootic  started  in 
1991  and  continued  through  1996 
(Yoimg  1997),  removing  97  percent  of 
the  black-tailed  prairie  dog  population 
(Fourstar,  Bureau  of  Indian  Affairs,  pers. 
comm.  1998).  The  population  has  begun 
to  recover  and  has  increased  from  a  low 
of  378  ac  (153  ha)  of  occupied  habitat 
to  963  ac  (390  ha).  However,  Young 
(University  of  Arizona,  pers.  comm. 
1998)  does  not  believe  that  this  complex 
will  recover  to  its  former  status.  The 
effects  of  plague  on  prairie  dogs  may  be 
exacerbated  in  smaller,  isolated  colonies 
where  populations  are  not  buffered  by 
large  numbers  (where  some  individuals 
may  escape  infection  by  chance)  and 
where  recovery  may  be  hampered  by 
limited  immigration  from  other 
colonies. 

We  believe  that  predation  is  not  likely 
a  major  factor  affecting  overall  black- 
tailed  prairie  dog  populations,  but  it 
may  be  important  locally  or  contribute 
to  the  effects  of  other  factors.  Little 
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information  is  available  to  quantify  the 
impact  of  predators  on  prairie  dog 
populations. 

D.  The  Inadeiuacy  of  Existing 
Regulatory  M  fchanisms 

We  believe  that  inadequate  regulatory 
mechanisms  e  re  a  contributing  factor 
affecting  over  ill  black-tailed  prairie  dog 
populations.  Many  States,  Tribes,  and 
Federal  agenc  ies  recognize  the  historic 
decline  and  ecological  significance  of 
the  black-taile  d  prairie  dog,  but  few  use 
available  regu  iatory  mechanisms  to 
conserve  the  !  pecies.  At  least  one 
government  e  itity  in  most  States 
promotes  thei  r  reduction.  However, 
some  limited  "egulatory  mechanisms 
exist  for  cons(  rvation  of  the  species. 
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a  resident  or  nonresident  hunting 
license  is  required  and  established 
methods  of  take  are  listed  (Williams, 
Kansas  Department  of  Wildlife  and 
Parks,  in  litt.  1998). 

In  Montana,  the  Department  of  Fish, 
Wildlife,  and  Parks  requires  no  license 
to  shoot  prairie  dogs,  and  no  limits  on 
take  or  season  exist.  Prairie  dogs  are 
protected  on  two  State  parks  as 
important  features  of  those  parks 
(Graham,  Montana  Department  of  Fish, 
WildUfe  and  Parks,  in  litt.  1998).  The 
Department  of  Fish,  Wildlife,  and  Parks 
identifies  the  black-tailed  prairie  dog  as 
a  State  "species  of  special  concern" 
(Flath  1998).  The  Department  of  Fish, 
Wildlife,  and  Parks  is  developing  a 
species  conservation  plan  for  black-  and 
white-tailed  prairie  dogs  in  Montana 
(Montana  Department  of  Fish,  Wildlife 
and  Parks  in  prep.).  However,  the 
Montana  Department  of  Agriculture 
classifies  prairie  dogs  as  "rodents"  and 
"vertebrate  pests."  The  Montana 
Department  of  Agriculture  assists 
landowners  in  control  of  prairie*  dp^i  if 
requested,  but  such  assistance  is'iibt 
mandated  (Sullins,  Montana 
Department  of  Agriculture,  pers.  comm. 
1999). 

In  Nebraska,  the  Game  and  Parks 
Commission  currently  considers  the 
black-tailed  prairie  dog  an  unprotected 
nongame  species  that  can  be  taken  in 
any  manner,  without  restrictions  on 
shooting  or  control  activities.  Permits 
are  not  required  for  residents; 
nonresidents  must  have  a  small-game 
hunting  permit.  The  Game  and  Parks 
Commission  recognizes  prairie  dog 
shooting  as  an  acceptable  recreational 
activity,  but  suggests  that  shooting  be 
avoided  when  prairie  dogs  have 
dependent  young  and  that  shooters  take 
responsible  measures  to  avoid 
disturbance  of  other  wildlife  species 
that  use  prairie  dog  colonies  (Amack, 
Nebraska  Game  and  Parks  Commission, 
in  litt.  1998). 

In  New  Mexico,  the  Department  of 
Game  and  Fish  requires  a  license  to 
shoot  prairie  dogs,  but  there  are  no  bag 
limits  or  restrictions  (Knowles  1998). 
The  Petitioner  reports  that  New  Mexico 
considers  the  prairie  dog  as  a  "rodent 
pest"  and  mandates  that  landowners 
destroy  prairie  dogs  on  notice  (National 
Wildlife  Federation  1998). 

In  North  Dakota,  the  Game  and  Fish 
Department  classifies  the  black-tailed 
prairie  dog  as  a  nongame  wildlife 
species.  A  resident  is  not  required  to 
purchase  a  hunting  license  to  shoot 
prairie  dogs;  however,  nonresidents  are 
required  to  purchase  one.  The  State  sets 
no  bag  limits  or  seasons  for  prairie  dogs. 
The  North  Dakota  Game  and  Fish 
Department  has  published  a  guidebook 


to  aid  prairie  dog  shooters  in  finding 
colonies  (North  Dakota  Game  and  Fish 
Department  undated).  The  State  of 
North  Dakota  considers  the  black-tailed 
prairie  dog  a  pest,  although  the  Game 
and  Fish  Department  considers  it  a 
nongame  species.  The  North  Dakota 
Department  of  Agriculture  and  the 
coimty  weed  boards  have  regulatory 
authority  over  control  efforts  (Van  Pelt 
in  prep.). 

In  Oklahoma,  the  Department  of 
Wildlife  Conservation  classifies  the 
black-tailed  prairie  dog  as  a  Category  II 
Mammal  Species  of  Special  Concern. 
Prairie  dog  eradication  is  no  longer 
mandatory  in  Oklahoma  but  is  assisted 
by  some  State  agencies  and  local 
governments.  Control  and  recreational 
shooting  of  the  species  can  occur  on 
private  land,  but  the  Department  of 
Wildlife  Conservation  does  not  promote 
either  activity  (Duffy,  Oklahoma 
Department  of  Wildlife  Conservation,  in 
litt.  1998).  A  license  for  recreational 
shooting  is  required  by  residents  and 
nonresidents.  The  Department  of 
Wildlife  Conservation  requires  that  a 
permit  be  obtained  prior  to  any  control. 
Prairie  dogs  cannot  be  reduced  in  any 
county  to  fewer  than  1,000  individuals, 
and  control  is  not  permitted  on  public 
lands  (Van  Pelt  in  prep.). 

In  South  Dakota,  the  Department  of 
Game,  Fish,  and  Parks  classifies  the 
black-tailed  prairie  dog  as  a  predator/ 
varmint  and  requires  that  a  resident  or 
nonresident  acquire  a  license  to  shoot 
prairie  dogs.  No  seasons  or  bag  limits 
have  been  established.  The  South 
Dakota  Weed  and  Pest  Control  Statute 
designates  the  species  as  a  statewide 
declared  pest.  Therefore,  the  existence 
of  prairie  dogs  constitutes  an 
infestation,  giving  the  State  authority  to 
enter  private  land  and  exterminate  the 
animals.  If  a  county  declares  an 
infestation,  landowners  are  responsible 
for  the  costs  to  control  prairie  dogs  on 
their  land  whether  they  want  control  or 
not  (Van  Pelt  in  prep.). 

In  Texas,  the  Parks  and  Wildlife 
Department  designates  black-tailed 
prairie  dogs  as  a  nongame  species  and 
is  prohibited  by  State  statute  from 
listing  them  as  a  State  endangered 
species.  A  license  is  required  to  hunt 
prairie  dogs,  but  no  season  or  bag  limits 
have  been  established.  In  1999,  the  State 
established  a  regulation  that  requires  a 
nongame  collection  or  dealer's  permit  to 
possess  more  than  10  live  prairie  dogs 
or  to  sell  prairie  dogs  (Van  Pelt  in 
prep.).  This  law  does  not  regulate  the 
killing  of  prairie  dogs  for  recreational, 
agricultural,  or  nuisance  purposes 
(Sansom,  Texas  Parks  and  Wildlife 
Department,  in  litt.  1998).  The  Texas 
Health  and  Safety  Code  authorizes 


Federal  Register /Vol.  65,  No.  24 /Friday,  February  4,  2000  /  Proposed  Rules 


5485 


counties  to  control  prairie  dogs  and 
gives  the  Texas  Department  of 
Agricultxire  responsibility  for  providing 
information  regarding  control  to 
requesting  counties  (Van  Pelt  in  prep.). 

The  Wyoming  Game  and  Fish 
Department  regards  the  black-tailed 
prairie  dog  as  a  nongame  wildlife 
species  and  has  listed  it  as  a  Species  of 
Special  Concern.  No  license  is  required 
to  himt  prairie  dogs,  and  no  seasons,  bag 
limits,  or  restrictions  on  method  of  take 
have  been  established  (Van  Pelt  in 
prep.).  The  Game  and  Fish  Department 
supports  development  of  seasons  and 
bag  limits  for  the  black-tailed  prairie 
dog  (Wichers,  Wyoming  Game  and  Fish 
Department,  in  lift.  1998).  The  Wyoming 
Department  of  Agriculture  lists  the 
species  as  a  pest.  The  Wyoming  Weed 
and  Pest  Control  Act  of  1973  authorizes 
coimties  to  enter  private  property  to 
control  prairie  dogs  if  damage  has  been 
documented  to  neighboring  landowners 
(Knowles  1995). 

Tribal 

Mulhem  and  Knowles  (1995) 
estimated  that  30  percent  of  black-tailed 
prairie  dog  colonies  occur  on  Tribal 
lands.  Four  of  the  seven  remaining  large 
complexes  (those  with  10,000  acres  or 
more)  (Cheyeime  River,  Fort  Belknap, 
Pine  Ridge,  and  Rosebud)  occur  on 
Tribal  lands.  Two  Tribes  (Cheyenne 
River  Sioux  Tribe  in  South  Dakota  and 
Fort  Belknap  in  Montana)  have  prairie 
dog  management  plans  in  place 
(Knowles  1995).  No  extensive  control  of 
prairie  dogs  has  occurred  on  Cheyenne 
River  Sioux  Tribe,  Fort  Belknap,  or 
Rosebud  Sioux  Tribe  (in  South  Dakota) 
in  recent  years  due  to  concerns  related 
to  the  conservation  of  black-footed 
ferrets.  However,  active  recreational 
shooting  programs  on  these  and  other 
Tribal  lands  exist.  The  Cheyenne  River 
Sioux  Tribe  does  not  classify  the  prairie 
dog  as  a  pest  and  does  not  require  or 
encourage  their  eradication;  however, 
shooting  of  black-tailed  prairie  dogs 
occurs  year-round  and  without  limits 
(Bourland  and  Dupris,  Cheyenne  River 
Sioux  Tribe,  in  7itt...l998).  Recreational 
shooting  is  also  allowed  on  the  Crow 
Creek  Sioux  Tribe  in  South  Dakota,  but 
chemical  control  is  not  allowed.  The 
Tribe  states  that  shooting  appears  to 
have  no  effect  on  black-tailed  prairie 
dog  niunbers,  and  they  report  the 
species  as  abimdant  (Miller,  Crow  Creek 
Sioux  Tribe,  in  lift.  1998).  Li  1998,  the 
Rosebud  Sioux  Tribe  Department  of 
Natural  Resources  implemented  a  new 
licensing  system  for  black-tailed  prairie 
dogs  in  an  attempt  to  reduce  the  number 
of  shooters.  License  sales  were  reduced 
by  approximately  50  percent  from 
approximately  4,000  licenses  in  1997  to 


2,000  licenses  in  1998  (Finnegan, 
Rosebud  Sioux  Tribe,  pers.  comm. 
1999). 

Federal  Agencies 

The  BIA  has  a  trust  responsibility  to 
oversee  management  of  Tribal  lands. 
The  BIA's  involvement  in  prairie  dog 
control  efforts  has  been  principally 
through  management  of  funding  for 
prairie  dog  control  programs  on  Tribal 
lands.  Ii?the  northern  Great  Plains,  from 
1978-1992.  BIA  ftinding  was 
responsible  for  the  control  of  more 
prairie  dog  habitat  than  any  other 
Federal  agency  in  the  country  (Roemer 
and  Forrest  1996). 

The  Bureau  of  Land  Management 
(BLM)  manages  prairie  dogs  to  meet 
multiple-use  resource  objectives 
including  production  of  livestock  forage 
and  preventing  prairie  dog  movement  to 
adjacent  State  or  private  lands. 
Although  BLM  no  longer  actively 
conducts  control,  it  still  allows  control 
to  occur  by  other  agencies  on  its  lands 
and  it  still  allows  signiiicant  levels  of 
unregulated  sport  shooting  (Knowles 
1995).  In  a  memorandiun  dated  Jime  23, 
1999,  and  expiring  September  30,  2000, 
the  BLM  instructed  all  of  its  State 
Directors  within  the  range  of  the  black- 
tailed  prairie  dog  to  "ensure  that  all 
actions  authorized,  funded  or  carried 
out  by  their  respective  field  offices  do 
not  contribute  to  the  need  to  list  this 
species"  (Colby,  Bureau  of  Land 
Management,  in  litt.  1999).  The  BLM 
also  anticipates  implementing  a 
mandatory  restriction  on  prairie  dog 
hunting  in  portions  of  south  Phillips 
County,  Montana,  due  to  the  lack  of 
success  of  current  volimtary  closures  in 
the  area  (October  18, 1999;  64  FR 
56213). 

We  manage  over  500  National 
Wildlife  Refuges  and  their  satellites,  but 
only  about  15  refuges,  satellites,  or 
Waterfowl  Production  Areas  have  black- 
tailed  prairie  dogs.  Only  two  refuges 
have  any  significant  amount  of  occupied 
habitat.  On  the  Charles  M.  Russell  and 
UL  Bend  National  Wildlife  Refuges  in 
Montana,  we  manage  5,150  ac  (2,090  ha) 
of  black-tailed  prairie  dog  occupied 
habitat.  We  have  treated  burrows  with 
insecticide  in  an  attempt  to  reduce  fleas 
and  disease  transmission,  and  we  have 
moved  prairie  dogs  to  recolonize  vacant 
or  low-density  towns  (Matchett  1997). 
The  Rocky  Mountain  Arsenal  National 
Wildlife  Refuge  in  Colorado  is 
attempting  to  recover  its  populations 
subsequent  to  repeated  plague 
epizootics  (U.S.  Fish  and  Wildhfe 
Service  1998).  Shooting  of  prairie  dogs 
is  currently  prohibited  on  all  National 
Wildlife  Refuges  and  satellites.  Limited 
control  has  occurred  on  a  few  wildlife 


refuges,  primarily  as  a  measure  to 
prevent  the  spread  of  prairie  dogs  onto 
adjacent  private  lands.  At  this  time,  all 
control  efforts  regarding  the  species 
have  been  suspended  on  Service  lands 
(Clark,  U.S.  Fish  and  Wildlife  Service, 
in  litt.  1999). 

The  U.S.  Forest  Service  manages 
approximately  3.7  million  ac  (1.5 
million  ha)  of  Natiohal  Grasslands, 
which  support  approximately  42,460  ac 
(17,200  ha)  of  black-tailed  prairie  dog 
occupied  habitat,  approximately  1.1 
percent  of  the  National  Grasslands 
(Sidle,  U.S.  Forest  Service,  in  litt.  1999). 
In  response  to  a  request  from  the 
National  Wildlife  Federation  and  the 
positive  90-day  finding,  the  U.S.  Forest 
Service  issued  a  moratorium  on  control 
of  black-tailed  prairie  dogs  during  the 
current  status  review  period  on  all  lands 
administered  by  the  U.S.  Forest  Service. 
The  U.S.  Forest  Service  also  noted  their 
intention  to  manage  for  larger  prairie 
dog  populations  via  new  planning 
efforts  subject  to  completion  and 
approval  (Manning,  U.S.  Forest  Service, 
in  litt.  1999). 

The  National  Park  Service  is  involved 
with  prairie  dog  control  programs 
through  integrated  pest  management 
guidelines.  During  1982-1992,  foiu- 
National  Parks  in  the  northern  Great    ~~ 
Plains  were  involved  in  prairie  dog 
control — Badlands  National  Park,  South 
Dakota;  Wind  Cave  National  Park.  South 
Dakota;  Theodore  Roosevelt  National 
Paik,  North  Dakota;  and  Devils*Tower 
National  Monument,  Wyoming  (Roemer 
and  Forrest  1996).  In  a  memorandum 
dated  January  14,  1999,  the  National 
Park  Service  instructed  Superintendents 
of  National  Parks  within  the  Midwest 
Region  where  prairie  dogs  occur 
(Badlands,  Fort  Lamed.  Scotts  Bluff. 
Theodore  Roosevelt,  and  Wind  Cave 
units)  to  suspend  further  treatment  of 
prairie  dog  colonies  (with  few 
exceptions)  until  a  final  determination 
is  made  on  their  status  (Schenk, 
National  Park  Service,  in  litt.  1999). 

The  U.S.  Department  of  Agriculture's 
Animal  and  Plant  Health  Inspection 
Service-Wildlife  Services  influences 
prairie  dog  control  programs  through  its 
grant-in-aid  program  to  States,  which 
provides  technical  assistance  to  other 
State,  Tribal,  and  Federal  agencies,  and 
private  landowners,  and  its  distribution 
of  prairie  dog  toxicants.  Roemer  (1997) 
reported  that  during  1990-J994,  the 
Animal  and  Plant  Health  Inspection 
Service-Wildlife  Services  was  involved 
in  control  of  prairie  dogs  over  101,660 
ac  (41,140  ha).  Additionally,  they  were 
involved  in  control  programs  in  the 
^early  1980s  at  the  Pine  Ridge  Indian 
Reservation  (Oglala  Sioux  Tribe),  South 


5486 


Federal  Register / Vol.  65.  No.  24 /Friday,  February  4,  2000 / Proposed  Rules 


Dakota.  The  /  >nimal  and  Plant  Health 
Inspection  Service-Wildlife  Services  has 
directed  and  ( :onducted  research  related 
to  the  efficien  :y  of  prairie  dog  and  other 
rodent  contro  . 

The  Enviro  unental  Protection  Agency 
deals  indirect  y  with  prairie  dog  control 
through  pestii  :ide  labeling  programs 
including  resi  rictions  to  protect 
wildlife.  Presently,  labeling  does  not 
restrict  prairi(  i  dog  control,  but  does 
address  conc(  ms  for  the  endangered 
black-footed  1  srret. 

In  Canada,  he  black-tailed  prairie  dog 
is  designated  is  vulnerable  by  the 
Committee  or  the  Status  of  Endangered 
Wildlife  in  d  nada.  Control  is 
prohibited,  aid  only  private  landowners 
are  permitted  to  shoot  prairie  dogs 
(Fargey,  Grasslands  National  Park,  pers. 
comm.  1998). 

In  Mexico,  the  black-tailed  prairie  dog 
is  listed  as  thi  eatened  by  the  Lista  de  las 
Especies  Amerzadas,  the  official 
threatened  an  d  endangered  species  list 
of  the  Mexica  i  Government 
(SEMARNAP  1994).  List  et  al.  (1997) 
reported  that  n  Mexico,  laws  exist  to 
stop  control.  1  mt  are  often  not  enforced. 
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Prairie  dog  control  occvured 
repeatedly  in  most  areas,  and  figures 
cited  for  acreage  controlled  may  include 
retreatment  of  the  same  areas  in 
subsequent  years.  Therefore,  aimual 
estimates  of  lands  treated  do  not  always 
equate  to  total  loss  of  habitat.  However, 
control  (usually  in  conjunction  with 
other  factors)  has  led  to  the  complete 
loss  of  occupied  habitat  in  many  areas. 
Organized  prairie  dog  control  gained 
momentum  from  1916  to  1920  when 
prairie  dogs  were  controlled  on  tens  of 
millions  of  acres  of  western  rangeland 
(Bell  1921).  Federal  programs  were 
responsible  for  much  of  this  effort  (Cain 
et  al.  1972).  From  1937  to  1968, 
30,447,355  ac  (12,331,178  ha)  of  prairie 
dog  occupied  habitat  were  controlled 
(Cain  et  al.  1972).  In  the  1960s,  several 
States  reached  their  lowest  estimates  of 
occupied  habitat  (Bureau  of  Sport 
Fisheries  and  Wildlife  1961).  In  1972, 
Compound  1080,  which  was  used 
extensively  in  prairie  dog  control 
efforts,  was  banned  by  Presidential 
Executive  Order  II  11643.  Although 
prairie  dog  control  continued  via  other 
toxicants,  it  was  at  a  reduced  rate. 

The  most  extensive  control  efforts  in 
recent  years  have  been  conducted  in  the 
Northern  Great  Plains  (U.S.  Forest 
Service  1998).  Roemer  and  Forrest 
(1996)  summarized  recent  Federal  and 
State  control  efforts  on  approximately 
1,045,524  ac  (423.437  ha)  in  South 
Dakota,  Montana,  and  Wyoming.  From 
1978  to  1992,  an  average  of  69.701  ac 
(28,229  ha)  were  treated  annually  in 
these  three  States.  These  estimates  did 
not  include  estimates  for  private  control 
or  control  involving  indirect  State  or 
Federal  assistance.  Forrest  and  Proctor 
(in  prep.)  estimated  that  in  recent  years 
control  conducted  at  the  local  level 
probably  affected  "tens  of  thousands"  of 
black-tailed  prairie  dog  occupied  habitat 
on  an  aimual  basis.  The  BIA 
administered  the  last  large-scale  control 
effort  for  black-tailed  prairie  dogs  on  the 
Pine  Ridge  Reservation  in  South  Dakota 
in  the  early  1980s.  This  effort  resulted 
in  the  eradication  of  most  prairie  dogs 
on  approximately  458,618  ac  (185,740 
ha)  from  1980  to  1984.  From  1985  to 

1986,  240,000  ac  (97,000  ha)  were 
retreated  (Roemer  and  Forrest  1996).  In 

1987,  after  these  efforts,  57,281  ac 
(23,199  ha)  of  occupied  habitat 
remained  (Tschetter  1988).  Current 
estimates  of  occupied  habitat  range  from 
20.000  to  30,000  ac  (8,000  to  12,000  ha) 
(Yellowhair,  Pine  Ridge  Sioux  Tribe, 
pers.  comm.  1999).  Following  control 
efforts  on  Pine  Ridge,  three  additional 
extensive  control  efforts  targeted  for  the 
Cheyenne  River  and  Rosebud 
Reservations  in  South  Dakota  and  Fort 


Belknap  Reservation  in  Montana  were 
halted  due  to  concerns  regarding  the 
lack  of  available  black-footed  ferret 
reintroduction  sites. 

Vulnerability  of  the  Species  in 
Perspective 

Three  major  impacts  have  had  a 
substantial  influence  on  black-tailed 
prairie  dog  populations.  The  first  major 
impact  on  the  species  was  the  initial 
conversion  of  prairie  grasslands  to 
cropland  in  the  eastern  portion  of  its 
range  from  approximately  the  1880s- 
1920s.  The  conversion  of  native  prairie 
to  cropland  likely  reduced  black-tailed 
prairie  dog  occupied  habitat  in  the 
United  States  from  about  80  million  ac 
(32  million  ha)  to  about  50  million  ac 
(20  million  ha)  or  less.  The  second 
major  impact  on  the  species  was  large- 
scale  control  efforts  conducted  from 
approximately  1918-1972  in  efforts  to 
reduce  competition  between  prairie 
dogs  and  domestic  livestock.  Repeated 
control  efforts  likely  reduced  black- 
tailed  prairie  dog  occupied  habitat  in 
the  United  States  from  about  50  million 
ac  (20  million  ha)  to  approximately 
364,000  ac  (147,000  ha)  by  1961  (Bureau 
of  Sport  Fisheries  and  Wildlife  1961). 
Some  limited  recovery  and  subsequent 
declines  have  since  occurred  in  these 
remnant  populations.  The  third  major 
impact  on  the  species  was  the 
inadvertent  introduction  of  an  exotic 
disease  from  the  Old  World,  sylvatic 
plague,  into  North  American  ecosystems 
in  1908,  with  the  first  recorded  impacts 
on  the  black-tailed  prairie  dog  in  the 
1940s.  These  three  factors,  as  well  as 
other  additional  factors  impacting  the 
species,  are  discussed  below. 

We  believe  that  many  factors,  alone, 
in  combination  with  each  other,  and 
synergistically,  have  influenced  and 
continue  to  influence  black-tailed 
prairie  dog  populations.  Historically, 
large  black-tailed  prairie  dog 
populations  successfully  coped  with 
various  depressant  factors,  except 
plague,  on  a  different  scale;  populations 
were  large  and  robust,  while  threats 
were  few  with  only  short-term  effects. 
Presently,  most  populations  are 
significjintly  reduced  and  must  cope 
with  many  persistent  influences  that 
depress  populations,  both  temporally 
and  permanently.  Based  upon  our 
review  of  the  available  information,  we 
conclude  that  a  general  long-term, 
rangewide  decline  has  occurred,  in 
addition  to  more  recent  population 
declines  in  some  areas. 

The  persistence  of  the  black-tailed 
prairie  dog  as  a  species  may  appear 
secure  to  some  observers  because  it  is 
relatively  abundant  in  absolute  numbers 
when  compared  with  many  other 
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species  with  smaller  populations  that 
are  not  thought  to  be  vulnerable.  Many 
wildlife  species  in  North  America  that 
have  experienced  significant  population 
declines  remain  viable  (e.g.,  various 
game  species  such  as  the  pronghom 
[Antilocapra  ameacana)).  However,  the 
black-tailed  prairie  dog  is  a  highly  social 
species  that,  for  the  most  part,  responds 
to  major  factors  causing  population 
reductions  (e.g.,  plague  and  control)  on 
the  basis  of  entire  colonies  rather  than 
on  an  individual  basis.  Additionally, 
adequate  regulatory  mechanisms  are  not 
in  place  to  protect  or  manage 
populations  of  the  black-tailed  prairie 
dog,  as  they  are  with  most  game  species. 
Therefore,  populations  are  likely  not  as 
viable  as  their  absolute  numbers  might 
suggest. 

A  significant  portion  of  existing  black- 
tailed  prairie  dog  occupied  habitat 
rangewide  occurs  in  a  few  large 
complexes.  Approximately  36  percent  of 
the  remaining  occupied  habitat  for  the 
species  in  North  America  occiu-s  in 
seven  complexes,  each  larger  than 
10.000  ac  (4,000  ha).  These  complexes 
include — Buffalo  Gap  National 
Grassland/Conata  Basin,  South  Dakota; 
Cheyenne  River  Reservation,  South 
Dakota;  Fort  Belknap  Reservation, 
Montana;  Janos  Nuevo  Casas  Grandes, 
Mexico;  Pine  Ridge  Reservation,  South 
Dakota;  Rosebud  Reservation,  South 
Dakota;  and  Thunder  Basin  National 
Grassland,  Wyoming.  These  complexes 
are  potentially  vulnerable  to  control 
efforts  or  plague. 

Extant  populations  of  black-tailed 
prairie  dogs  may  or  may  not  be  large 
enough  to  be  resilient  to  ongoing  or 
futiue  environmental  challenges  and 
related  potential  declines.  Quammen 
(1996)  provided  examples  of  species 
that  were  abundant,  but  suddenly 
became  very  rare.  For  example,  he 
reported  that  the  passenger  pigeon 
(Ectopistes  migratorius)  munbered  in 
the  billions  around  1810  and  in  the  low 
millions  by  the  1880s,  yet  was  extinct  in 
the  wild  by  1900.  Habitat  destruction 
and  over-harvesting  depressed 
passenger  pigeon  numbers  to  a  few 
million,  a  level  too  low  for  a  highly 
social  and  colonial  species  to  function 
(Halliday  1980).  The  black-tailed  prairie 
dog  numbered  in  the  billions  around 
1900,  exists  as  a  few  million  at  present, 
and  appears  to  be  declining  in  a 
significant  portion  of  its  range.  The 
advantages  of  sociality  (e.g.,  breeding, 
feeding,  predator  defense)  may  no 
longer  offset  its  modem  disadvantages 
(e.g.,  vulnerability  to  an  exotic  disease 
and  control  efforts).  Accordingly,  the 
vulnerability  of  the  black-tailed  prairie 
dog  to  population  reductions  is  likely 
related  less  to  its  absolute  numbers  than 


to  the  number  of  colonies  in  which  it 
exists,  their  size,  their  geospatial 
relationship,  existing  barriers  to 
immigration  and  emigration,  and 
ultimately  the  number  and  nature  of  the 
remaining  direct  threats  to  the  species. 

Finding 

After  a  thorough  review  of  the  best 
available  scientific  and  commercial 
information,  we  find  that  sufficient 
information  is  currently  available  to 
support  a  determination  that  listing  the 
black-tailed  prairie  dog  as  threatened  is 
warranted.  This  action  is  appropriate 
because  of  the  niunber  and  variety  of 
threats  that  act  in  concert  to  adversely 
affect  the  species.  A  significant  recent 
decline  in  occupied  habitat  has 
occiured  due  to  several  factors,  the  most 
influential  of  which  is  the  widespread 
occurrence  of  plague,  an  exotic  and 
lethal  disease  to  the  species.  In  concert 
with  plague,  the  loss  of  suitable  habitat 
and  inadequate  regulatory  mechanisms 
have  adversely  affected  remnant 
fragmented  populations.  The  available 
information  indicates  that  the  species  is 
likely  to  become  endangered  throughout 
all  or  a  significant  portion  of  its  range 
in  the  foreseeable  future. 

A  major  decline  in  historic  black- 
tailed  prairie  dog  occupied  habitat  has 
occurred  (perhaps  as  much  as  99 
percent).  Sixty  percent  of  the  species* 
remucmt  occupied  habitat  is  vulnerable 
or  very  vulnerable  to  the  effects  of 
habitat  loss  or  modification,  disease, 
inadequate  regulatory  mechanisms,  and 
other  factors  (Black-footed  Ferret 
Recovery  Foundation,  in  litt.  1999). 
Based  on  our  review  of  the  available 
distribution  data,  we  estimate  that 
approximately  30  percent  of  the  historic 
range  no  longer  supports  any 
appreciable  number  of  black-tailed 
praiiie  dogs,  and  that  these  reductions 
occurred  at  the  periphery  of  the  historic 
range.  However,  reductions  in  occupied 
habitat  have  also  occurred  throughout 
the  historic  range;  approximately  37 
percent  of  the  suitable  habitat  within 
the  historic  range  in  the  United  States 
has  been  fundamentally  modified  via 
conversion  to  cropland  and  is  not 
available  for  use  by  the  species  (Black- 
footed  Ferret  Recovery  Foundation,  in 
litt.  1999).  Additionally,  habitat  in 
approximately  66  percent  of  the  historic 
range  of  the  species  has  been  degraded 
by  the  occurrence  of  plague  (Black- 
footed  Ferret  Recovery  Foundation,  in 
litt.  1999).  These  estimates  are  not 
additive  inasmuch  as  several  factors  can 
affect  any  given  portion  of  the  range. 

Recent,  widely  separated,  site-specific 
declines  across  the  area  where  60 
percent  of  the  current  occupied  black- 
tailed  prairie  dog  habitat  now  exists 


appear  to  be  indicative  of  a  general 
population  decline.  The  overall  decline 
may  be  similar  to  the  specific  decline 
observed  across  the  State  of  Montana 
from  1986  to  1998  when  approximately 
50  percent  of  all  occupied  habitat  was 
lost,  largely  due  to  plague  (Montana 
Department  of  Fish.  Wildlife,  and  Parks 
1998).  Plague  has  incrementally 
extended  its  range  and  impacts  on 
black-tailed  prairie  dogs  since  it  was 
first  documented  in  the  species.  It  may 
likely  continue  to  expand  into  the 
eastern  portions  of  the  species'  range  in 
the  immediate  futiu-e,  as  evidenced  by 
recent  reports  of  predator  species' 
exposure  to  plague  in  previously 
unaffected  portions  of  the  black-tailed 
prairie  dog  range.  A  decline  of  similar 
magnitude  has  occurred  with 
populations  in  Mexico  (12  percent  of 
current  occupied  habitat);  however,  the 
decline  in  Mexico  is  due  to  cropland 
conversion,  not  plague. 

At  present,  occupied  habitat  has 
decreased  over  the  past  century  by  two 
orders  of  magnitude  (or  99  percent,  from 
approximately  100  million  ac  to  less 
than  1  million  ac).  If  the  magnitude  of 
decline  that  we  have  observed  due  to 
plague  or  cropland  conversion  persists 
in  western  portions  of  the  species' 
range,  and  manifests  itself  in  eastern 
portions  of  the  species'  range,  over  the 
next  30  years  existing  occupied  habitat 
could  decline  another  order  of 
magnitude  to  as  low  as  approximately 
10  percent  of  current  estimates,  or 
approximately  0.1  percent  of  historic 
estimates. 

We  have  evaluated  the  magnitude  and 
immediacy  of  threats  to  the  black-tailed 
prairie  dog.  The  following  provides  a 
summary  of  these  evaluations. 

Habitat  loss  and  fragmentation  are 
considered  a  threat  of  moderate 
magnitude.  The  species  has  lost  an 
estimated  99  percent  of  its  historic 
occupied  habitat,  much  of  it  through 
cropland  conversion,  largely  in  the 
eastern  portion  of  the  species'  range. 
However,  a  considerable  amoimt  of 
potential  unoccupied  habitat  remains, 
especially  in  the  western  portion  of  the 
species'  range.  This  unoccupied  habitat 
could  be  utilized  if  other  factors  such  as 
disease  and  control  efforts  were  not 
present  or  were  carefully  managed  via 
adequate  regulatory  mechanisms.  This 
threat  is  considered  imminent  because 
habitat  loss  continues  at  present  in 
various  parts  of  the  species'  range  from 
a  variety  of  activities,  including 
cropland  conversion,  urbanization, 
change  in  vegetative  communities,  and 
fragmentation. 

(Jverutilization  via  conunercial  use  of 
the  species  as  a  pet  is  not  considered  a 
threat  because  of  the  apparent  low 
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individuals  utilized. 

via  recreational  shooting 
threat  of  low  magnitude, 
atibns  may  be  impacted  by 
how«  ver,  significant 
pop  Illation  declines  due  to 
1  lot  likely.  This  threat  is 
imi  ninent  because  it  is 


ongoing. 

Disease  is  co  nsidered  a  threat  of 
moderate  magi  litude.  Plague  has 
markedly  reduced  some  populations, 
but  has  not  aff(  cted  all  populations  at 
once.  Some  po  Dulation  recovery  may 
occur,  leirgely  i  ia  imaffected  adjacent 
populations,  bofore  plague 
reoccurrence.  Plague  has  impacted  the 
species  and  its  conspecifics  throughout 
a  significant  portion  of  their  ranges. 
Black-tailed  priirie  dog  populations 
demonstrate  ndarly  100  percent 
mortality  when  exposed  to  plague.  An 
epizootic  may  iffect  an  entire  complex 
similar  to  a  pal  hogen  affecting  an 
individual  animal.  The  spread  of  plague 
in  black-tailed  prairie  dog  populations 
underscores  th  b  likelihood  that  areas  as 
yet  unaffected  may  experience 
outbreaks  in  th  e  future.  This  threat  is 
considered  imi  ninent  because  it  is 
ongoing.  Preda  tion  is  not  considered  a 
threat. 

Existing  regi  latory  mechanisms  are 
inadequate  anc  considered  a  threat  of 
moderate  magnitude.  All  States  within 
the  current  ran  ge  of  the  black-tailed 
prairie  dog  clai  sify  the  species  as  a  pest 
for  agricultural  purposes  and  either 
allow  or  requine  its  eradication 
(Mulhem  and  Knowles  1995).  Few 
regulatory  mecxianisms  exist  to  aid  in 
conserving  the  species.  This  threat  is 
considered  imi  ninent  because  it  is 
ongoing.  State  wildlife  agencies  and 
other  interestei  1  parties  are  developing  a 
conservation  p  an  for  the  species.  While 
we  support  the  States'  efforts  and  will 
cooperate  in  c(  nservation  actions  for  the 
black-tailed  pr  lirie  dog,  at  this  early 
stage  of  develo  ament,  the  conservation 
assessment  an(  I  strategy  document  lacks 
commitments  i  o  specific  immediate 
actions  that  would  affect  the  status  of 
the  species. 

Control  prof  rams  conducted  largely 
in  response  to  :oncerns  related  to 
potential  forag  ?  competition  with 
domestic  lives  ock  are  considered  a 
threat  of  mode  -ate  magnitude.  Control 
programs  have  had  significant  impacts 
on  population  levels  in  the  past.  Control 
efforts  resultec  in  extirpation  of  the 
black-tailed  pr  lirie  dog  from  Arizona 
and  significan  reductions  in  other 
States.  CurrenI  control  efforts  may 
impact  10-20  )ercent  of  the  species' 
overall  population  annually  (Forrest  and 
Proctor,  in  pre  3.).  This  threat  is 
considered  im  ninent  because  it  is 


ongoing.  Control  efforts  in  some  areas 
could  likely  be  accommodated  if 
adequate  regulatory  mechanisms  were 
in  place  that  balanced  agricultural  and 
wildlife  conservation  interests. 
We  conclude  that  the  overall 
magnitude  of  threats  to  the  black-tailed 
prairie  dog  throughout  its  range  is 
moderate  and  the  overall  immediacy  of 
these  threats  is  imminent.  The  black- 
tailed  prairie  dog  is  considered  a  species 
without  subspecies  classification. 
Pursuant  to  the  Service's  Listing  Priority 
Guidance  (48  FR  43098),  a  species  for 
which  threats  are  moderate  and 
imminent  is  assigned  a  Listing  Priority 
Number  of  8.  Region  6  currently  has 
nine  Candidate  species  or  subspecies 
that  have  lower  Listing  Priority 
Numbers  and,  therefore,  are  in  more 
immediate  need  of  protection.  Region  6 
also  has  four  species  proposed  as 
endangered  or  threatened,  and  two 
species  for  which  proposed  rules  are 
under  review.  Therefore,  while  we  have 
concluded  that  the  listing  of  the  black- 
tailed  prairie  dog  as  threatened  is 
warranted,  an  immediate  proposal  to  list 
is  precluded  by  other,  higher  priority 
actions  to  amend  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants. 

References  Cited 

A  complete  list  of  references  cited  in 
this  notice  is  available  upon  request 
from  the  South  Dakota  Field  Office  (see 
ADDRESSES  section). 

Author:  The  primary  author  of  this 
document  is  Pete  Gober  (see  ADDRESSES 
section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  as 
amended  (16  U.S.C.  1532  et  seq.). 

Dated:  February  1.  2000. 
lamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  00-2593  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[I.D.012400B] 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Sea  Scallop  Fishery 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 

Supplemental  Environmental  Impact 


Statement  (SEIS)  and  notice  of  scoping 
process;  request  for  comments. 

SUMMARY:  The  New  England  Fishery 
Management  Coimcil  (Council) 
announces  its  intention  to  prepare 
Amendment  10  to  the  Atlantic  Sea 
Scallop  Fishery  Management  Plan 
(FMP)  to  develop  an  area  based 
management  system  that  would,  among 
other  things,  close  areas  with  high 
concentrations  of  small  scallops  and 
open  them  later  when  the  scallops  are 
bigger.  The  Council  also  announces  its 
intent  to  prepare  an  SEIS  for  the 
Atlantic  Sea  Scallop  FMP  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969  to  analyze  the  impacts  of 
any  management  alternatives.  The 
Council  will  hold  public  scoping 
meetings  in  Fairhaven,  MA;  Virginia 
Beach,  VA;  and  Cape  May,  NJ;  to 
determine  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  the 
management  alternatives. 
DATES:  Written  comments  on  the  intent 
to  prepare  the  SEIS  must  be  received  on 
or  before  5:00  p.m.,  local  time,  March  1, 
2000.  The  meetings  will  held  between 
Tuesday,  February  15,  2000,  and 
Thursday,  February  18,  2000.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  Written  comments  should 
be  sent  to  Paul  J.  Howard,  Executive 
Director,  New  England  Fishery 
Management  Council,  50  Water  Street, 
Mill  2,  Newburyport,  MA  01950. 
Comments  may  also  be  sent  via  fax  to 
(978)  465-0492.  The  meetings  will  be 
held  in  Fairhaven,  MA;  Virginia  Beach, 
VA;  and  Cape  May,  NJ.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
locations.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(978)  465-0492.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  50  Water  St.,  Mill  2, 
Newburyport,  MA  01950;  telephone: 
(978)  465-0492. 
SUPPLEMENTARY  INFORMATION: 

Background 

Amendment  4  to  the  Atlantic  Sea 
Scallop  FMP  established  a  limited 
access  program  and  a  schedule  of 
annual  day-at-sea  (DAS)  allocations  for 
full-time,  part-time,  and  occasional 
vessels  with  limited  access  permits. 
Although  Amendment  4  changed  the 
restrictions  on  fishing  gear  and  limited 
the  number  of  crew  aboard  limited 


Federal  Register / Vol.  65,  No.  24 /Friday,  February  4,  2000 / Proposed  Rules  5489 


access  vessels,  the  primary  management 
measure  to  control  fishing  mortality  was 
the  annual  DAS  allocation.  The  initial 
annual  allocations  in  1994  were  201 
days  for  full-time  vessels,  81  days  for 
part-time  vessels,  and  17  days  for 
occasional  vessels.  Amendment  4 
furthermore  established  a  schedule  to 
reduce  by  2000  the  annual  DAS 
allocations  and  fishing  mortality. 
Overfishing  was  then  defined  to  occur 
whenever  fishing  mortality  exceeded 
0.97.  Amendment  4  also  established  the 
fishing  year,  when  vessels  receive  new 
DAS  allocations,  as  March  1  through 
Februeiry  28/29,  and  established  the 
annual  framework  adjustment 
procedure. 

Since  1994,  NMFS  has  implemented 
several  framework  adjustments  which, 
among  other  actions,  reduced  the  crew 
limit  from  9  to  7  persons  and  adjusted 
the  aimual  DAS  allocations.  Closed  Area 
I,  Closed  Area  II,  and  the  Nantucket 
Lightship  Area  were  closed  for  scallop 
fishing  through  an  action  promulgated 
imder  the  Northeast  Multispecies  FMP 
to  protect  groimdfish  and  reduce 
groimdfish  bycatch. 

Amendment  7  to  the  Atlantic  Sea 
Scallop  FMP  changed  the  overfishing 
definition  to  comply  with  new 
mandates  of  the  Sustainable  Fisheries 
Act  and  extended  the  DAS  reduction 
schedule  through  2008  to  achieve  a  10- 
year  biomass  rebuilding  objective.  To 
comply  with  the  new  overfishing 
definition  and  implement  the  rebuilding 
schedule,  Amendment  7  revised  the 
DAS  schedule  beginning  March  1, 1999. 
To  allow  time  for  industry  adjustment  to 
the  new  regulations,  the  initial  DAS 
allocations  in  1999  were  120  days  for 


full-time  vessels,  48  days  for  part-time 
vessels,  and  10  days  for  occasional 
vessels.  According  to  Amendment  7,  the 
DAS  allocations  in  2000  would  be 
reduced  to  51  days  for  full-time  vessels, 
20  days  for  part-time  vessels,  and  4  days 
for  occasional  vessels  and  would  remain 
below  these  levels  imtil  2007  when  the 
FMP  met  the  biomass  rebuilding  targets. 
The  SEIS  for  Amendment  7  indicated 
that  the  2000  DAS  allocations  would 
have  negative  impacts  on  the  economic 
viability  of  the  .vessels  and  the  scallop 
fleet.  Amendment  7  also  modified  the 
framework  adjustment  process  to  allow 
the  Council  to  consider  closing  and  re- 
opening areas  as  well  as  closing  two 
areas  in  the  Mid-Atlantic  to  protect 
small  scallops  that  were  prevalent  th^re 
and  promote  rebuilding. 

The  Council  is  considering 
development  of  Amendment  10  to 
develop  an  area  based  management 
system  that  would,  among  other  things, 
close  areas  with  high  concentrations  of 
small  scallops  and  open  them  later 
when  the  scallops  are  bigger.  The 
Coxmcil  believes  that  shifting  fishing 
effort  in  this  manner  could  promote 
rebuilding,  improve  yield,  and  reduce 
the  economic  impacts  of  the  low  DAS 
allocations.  Another  purpose  of 
Amendment  10  would  be  to  change  the 
fishing  year  to  allow  timelier  use  of  the 
adjustment  mechanism,  taking  into 
account  when  the  results  of  the  annual 
resource  abimdance  survey  and  other 
data  become  available.  Other 
management  measures,  including 
individual  fishery  quotas  and 
transferability,  could  be  considered 
during  the  development  of  Amendment 


10  in  place  of  or  in  addition  to  DAS 
allocations  and  area  based  management. 
More  details  of  the  issues  and  problems 
to  be  addressed  by  Amendment  10  are 
avaulable  in  a  document  from  the 
Council  office.  See  ADDRESSES  for 
details. 

Public  Meeting  Schedule 

Tuesday,  February  15.  2000.  at  7:30 
p.m. 

Location:  Seaport  Inn,  110  Middle 
Street,  Fairhaven,  MA  02719;  telephone 
(508)  997-1281. 

Wednesday,  February  16,  2000,  at 
•'7:30  p.m. 

Location:  Holiday  Inn,  Executive 
Center,  5655  Greenwich  Road,  Virginia 
Beach,  VA  23462;  telephone  (757)  499- 
4400. 

Thursday,  February  17,  2000,  at  7:30 
p.m. 

Location:  Grand  Hotel,  1045  Beach 
Drive,  Cape  May,  NJ  08204;  telephone 
(609)884-5611. 

Special  Accommodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  31,  2000. 
Bruce  C.  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-2573  Filed  2-3-00;  8:45  am] 
BtLLING  COOe  3S10-22-F 


5490 


Notices; 


Federal  Register 

Vol.  65.  No.  24 

Friday,  February  4,  2000 


This  section  of 
contains 
proposed  rules 
public  Notices 
committee 
rulings,  delegati 
petitions  and 
statements  of  on 
examples  of 
section. 


tfe 


FEDERAL  REGISTER 
documejits  other  than  rules  or 
are  applicable  to  the 
hearings  and  investigations, 
meetings,  agency  decisions  and 
of  authority,  filing  of 
apdiications  and  agency 

(  anization  and  functions  are 
documents  appearing  in  this 


tl  at 
o 


DEPARTMEN1  OF  AGRICULTURE 

Office  of  the  SJecretary 

1 
Notice  of  the  ftational  Agricultural 
Research,  Extension,  Education,  and 
Economics  Aovisory  Board  Meeting 

agency:  Resea  ch.  Education,  and 
Economics,  US  DA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  a(  cordance  with  the 
Federal  Advise  ry  Committee  Act,  5 
U.S.C.  App..  \i  e  United  States 
Department  of  Agriculture  announces  a 
meeting  of  the  National  Agricultural 
Research,  Exte  ision.  Education,  and 
Economics  Ad  .'isorv  Board. 
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information:  The 
Itural  Research, 

ion.  and  Economics 
.  which  represents  30 
ies,  as  specified  in 
he  Federal  Agricultiire 
dReform  Act  of  1996 
7).  has  scheduled  a 
Itural  Research, 

on,  and  Economics 
Meeting,  March  13-15, 


mi 


^vi 


March  13,  the  Advisory 

its  4th  National 
mposium,  focusing  on 
\uthority  for  Research, 
Extension,  as  announced 
No.  7.99,  Secretary  of 
U$DA.  The  Symposium 
ptly  at  9  a.m.  and  use 
as  in  previous  years, 
ill  be  permitted  to  make 
with  time  limits  to  be 
will  receive  questions 
!  ory  Board  members.  If 
considered  as  a  panelist 
3  nominate  a  panelist, 
speaker  names,  phone 
I  brief  summary,  outline, 
indi  nation  of  the  intended 
regarc  ing  the  topic  area  to  the 
contact  person  below  for  Board 
consideration.  Names  for  panelists  will 


be  reviewed  and  selections  will  be  made 
by  the  Advisory  Boeird  and  its  Executive 
Committee.  The  general  Advisory  Board 
meeting  will  begin  at  9  a.m.  on  Tuesday, 
March  14,  and  continue  until 
approximately  noon  on  Wednesday, 
March  15.  During  this  time,  the 
Advisory  Board  will  (1)  incorporate 
input  of  stakeholders  for  use  in 
recommendations  for  the  FY  2002 
priorities  and  the  integrated  authority; 
(2)  hear  a  report  on  the  progress  of  REE 
programs  and  projects  with  regard  to 
relevance  to  research  priorities  and 
adequacy  of  funding;  (3)  hear  progress 
reports  on  Advisory  Board  working 
group  activities;  (4)  conduct  a  focus 
session  on  "Changing  Pricing  and 
Marketing  Structures  in  the  Food  and 
Fiber  System;"  (5)  discuss  plans  for  a 
summer  regional  listening  session;  (6) 
and  conduct  other  business  as  needed. 

Dates:  March  13—9:00  a.m.  to  5:00 
p.m.  4th  National  Stakeholder 
Symposium;  March  14 — 9:00  a.m.  to 
5:00  p.m.;  March— 15  9:00  a.m.  to  Noon. 

Place:  Crown  Plaza  Hotel  (Crystal 
City),  Grand  Ballroom,  1489  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 

Type  of  Meeting:  Open  to  the  public. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person.  All 
statements  will  become  a  part  of  the 
official  records  of  the  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board  and  will  be  kept  on  file  for  public 
review  in  the  Office  of  the  Advisory 
Board;  Research,  Education,  and 
Economics;  U.S.  Department  of 
Agriculture;  Washington,  DC  20250- 
2255. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Hanfman,  Executive  Director, 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board,  Research,  Education, 
and  Economics  Advisory  Board  Office, 
Room  344A  Jamie  L.  Whitten  Building, 
U.S.  Department  of  Agriculture,  STOP: 
2255,  1400  Independence  Avenue,  SW, 
Washington,  DC  20250-2255. 
Telephone:  202-720-3684.  Fax:  202- 
720-6199,  or  e-mail:  lshea@reeusda.gov. 

Done  at  Washington,  DC  this  20th  day  of 
lanuary  2000. 
I.  Vfiley  Gonzalez, 

Under  Secretar}',  Research.  Education,  and 
Economics. 

|FR  Doc.  00-2.571  Filed  2-3-00;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Appointment  of  the  Advisory 
Committee  on  Agricultural 
Biotechnology 

AGENCY:  Office  of  the  Under  Secretary, 
Research,  Education,  and  Economics, 
USDA. 

ACTION:  Notification  of  Appointment  of 
the  Advisory  Committee  on  Agricultural 
Biotechnology. 

SUMMARY:  The  Office  of  the  Under 
Secretary,  Research,  Education,  and 
Economics  of  the  Department  of 
Agriculture,  in  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  announces  members 
appointed  to  the  Advisory  Committee 
on  Agricultural  Biotechnology.  Thirty- 
eight  members  were  appointed  from 
nominations  of  more  than  220  well- 
qualified  individuals,  representing  the 
biotechnology  industry,  conventional, 
sustainable,  and  organic  farmers,  food 
manufacturers,  commodity  processors 
and  shippers,  environmental  and 
consumer  groups,  along  with  academic 
researchers  as  well  as  experts  on 
consumer  attitudes,  bioethics,  and  legal 
issues.  Equal  opportunity  practices  were 
followed  in  appointing  committee 
members.  To  assure  that 
recommendations  of  the  advisory 
committee  take  into  account  the  needs 
of  diverse  groups  served  by  the 
Department,  membership  includes,  to 
the  extent  practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

The  following  appointments  to  the 
Advisory  Committee  on  Agricultural 
Biotechnology  have  been  made: 

Dennis  E.  Eckart  will  serve  as  Chair  of 
the  Committee.  He  is  an  attorney  at 
Baker  and  Hostetler,  LLP,  in 
Washington,  DC,  and  a  former  member 
of  Congress  from  Ohio; 

Dale  E.  Bauman,  Liberty  Hyde  Bailey 
Professor  and  Professor  of  Nutritional 
Biochemistry  in  the  Department  of 
Animal  Science  and  the  Division  of 
Nutritional  Sciences  at  Cornell 
University  in  Ithaca,  New  York; 

Daniel  R.  Botkin,  Research  Professor, 
Department  of  Ecology,  Evolution  and 
Marine  Biology,  University  of 
California,  in  Santa  Barbara,  California; 
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Carolyn  Brickey,  Executive  Director, 
National  Campaign  for  Pesticide  Policy 
Reform,  in  San  Francisco,  California, 
and  member.  National  Organic 
Standards  Board; 

R.  Jeffrey  Burkhardt,  Professor  of  Food 
and  Resoiu-ce  Economics,  Food  and 
Resource  Economics  Department, 
University  of  Florida  in  Gainesville, 
Florida,  and  member,  US/EU  Committee 
on  Ethics  and  Food  Biotechnology; 

R.  James  Cook,  R.  James  Cook 
Endowed  Chair  in  Wheat  Research, 
Department  of  Plant  Pathology, 
Washington  State  University,  in 
Pullman,  Washington; 

James  F.  Dodson,  Farmer  and  seed 
sales  representative  for  Pioneer  Hi-Bred 
International,  Inc.,  in  Robstown,  Texas 
and  Chairman,  Environmental  Task 
Force,  National  Cotton  Council; 

Linda  J.  Fisher,  Vice  President  for 
Government  and  Public  Affairs, 
Monsanto  Company,  in  Washington, 
DC; 

Carol  T.  Foreman,  Distinguished 
Fellow  and  Director,  the  Food  Policy 
Institute,  Consumer  Federation  of 
America,  in  Chevy  Chase,  Maryland, 
and  member,  USDA  Meat  and  Poultry 
Inspection  Advisory  Committee; 

David  J.  Frederickson,  President, 
Minnesota  Farmers  Union,  in  St.  Paul, 
Minnesota; 

Rebecca  J.  Goldburg,  Senior  Scientist, 
Environmental  Defense  Fund,  in  New 
York,  New  York; 

Michael  K.  Hansen,  Research 
Associate,  Consumer  Policy  Institute, 
Consumers  Union,  in  Yonkers,  New 
York; 

Neil  E.  Harl,  Professor  of  Economics 
and  Charles  F.  Curtiss  Distinguished 
Professor  in  Agriculture,  Iowa  State 
University,  in  Ames,  Iowa; 

Thomas  J.  Hoban,  Professor, 
Department  of  Sociology  and 
Anthropology,  North  Ccurolina  State 
University,  in  Raleigh,  North  Carolina; 

Marjorie  A.  Hoy,  Eminent  Scholar  and 
Davies,  Fischer,  and  Eckes  Professor  of 
Biological  Control,  Department  of 
Entomology  and  Nematology,  University 
of  Florida,  in  Gainesville,  Florida; 

Charles  S.  Johnson,  Chairman, 
President  and  Chief  Executive  Officer, 
Pioneer  Hi-Bred  International,  Inc.,  and 
member,  USDA-Foreign  Agricultural 
Service  Emerging  Market  Committee,  in 
Des  Moines,  Iowa; 

Anne  R.  Kapuscinski,  Professor  and 
Extension  Specialist,  Department  of 
Fisheries  and  Wildlife,  University  of 
Minnesota,  in  St.  Paul,  Minnesota; 

Edward  L.  Korwek,  Attorney  at  Hogan 
and  Hartson,  LLP,  in  Washington,  DC; 

Sharan  A.  Lanini,  Farmer  and  Sales/ 
Marketing  Manager  for  Growers 
Transplanting,  Inc./Rocket  Farms,  and 


member,  California  Department  of  Food 
and  Agriculture  Organic  Food  Act 
Advisory  Conunittee,  in  Salinas, 
California; 

Mark  Lipson,  Organic  Farmer  and 
Policy  Program  Director,  Organic 
Farming  Research  Foundation,  in 
Davenport,  California; 

Marshall  A.  Martin,  Professor, 
Department  of  Agricultural  Economics, 
Piu-due  University,  in  West  Lafayette, 
Indiana,  and  member.  National 
Agricultural  Biotechnology  Council; 

Mary-Howell  Martens,  Organic 
Farmer  and  Adjunct  Biology  Instructor, 
Finger  Lakes  Commimity  College,  in 
Penn  Yan,  New  York; 

J.  Caiman  McCastlain,  Attorney  at 
Pender,  McCastlain,  and  Ptak,  P.A., 
Farmer  and  Grain  Elevator  Operator, 
and  Director,  Arkansas  Wheat 
Promotion  Board,  in  Little  Rock, 
Arkansas; 

E.  Bruce  McEvoy,  Chief  Executive 
Officer,  Seald  Sweet  Growers,  Inc.,  in 
Vero  Beach,  Florida; 

Margaret  G.  Mellon,  Director, 
Agriculture  and  Biotechnology  Program, 
Union  of  Concerned  Scientists,  in 
Washington,  DC; 

Lorraine  D.  Neikai,  Entomologist  and 
Farmer,  Navajo  Agricultural  Products 
Industry,  in  Farmington,  New  Mexico; 

Philip  T.  Nelson,  Farmer,  Chairman, 
Livestock  and  Dairy  GRITS  Committee, 
Illinois  Farm  Bureau,  and  Chairman, 
American  Farm  Bureau  Federation 
Swine  Advisory  Committee,  in  Seneca, 
Illinois; 

Carol  Nottenburg,  Attorney  and 
Director  of  Intellectual  Property  and 
Principal  Scientist,  Center  for  the 
Application  of  Molecular  Biology  to 
International  Agriculture,  in  Red  Hill, 
Australia; 

Roger  C.  Pine,  Farmer  and  President, 
National  Corn  Growers  Association,  in 
Lawrence,  Kansas; 

Channapatna  S.  Prakash,  Professor  of 
Plant  Molecular  Genetics,  College  of 
Agriculture,  Tuskegee  University,  in 
Auburn,  Alabama,  and  member  of  the 
U.S.  Sweetpotato  Crop  Advisory 
Committee; 

Frank  L.  Sims,  President,  North 
American  Grain,  Cargill,  Inc.,  in 
Minnetonka,  Minnesota,  and  member, 
Chicago  Board  of  Trade; 

J.  Michael  Sligh,  Director  for 
Sustainable  Agriculture,  Rural 
Advancement  Foundation 
International — U.S.A.,  in  Chapel  Hill, 
North  Carolina; 

Jerome  B.  Slocum,  Farmer  and 
President,  North  Mississippi  Grain 
Company,  in  Biloxi,  Mississippi; 

Austin  P.  Sullivan,  Jr.,  Senior  Vice 
President  for  Corporate  Relations, 
General  Mills,  Inc.,  in  Plymout^, 


Minnesota,  and  Chairman, 
Biotechnology  Task  Force,  Grocery 
Manufacturers  of  America; 

Virginia  V.  Weldon,  Physician  and 
Director,  Center  for  the  Study  of 
American  Business,  Washington 
University,  in  St.  Louis,  Missouri,  and 
member,  President's  Committee  of 
Advisors  on  Science  and  Technology; 

David  M.  Winkles,  Jr.,  Farmer  and 
President,  South  Carolina  Farm  Biu-eau, 
in  Sumter,  South  Carolina,  and  member. 
United  Soybean  Board; 

Margaret  M.  Wittenberg,  Vice- 
President  of  Government  and  Public 
Affairs,  Whole  Foods  Market,  Inc.,  in 
Dripping  Springs,  Texas,  and  member, 
National  Organic  Standards  Board; 

Michael  W.  Yost,  Farmer  and 
President,  American  Soybean 
Association,  in  Murdock,  Minnesota. 

Committee  members  will  serve  two- 
year  terms.  In  the  event  of  a  vacancy, 
the  Secretary  will  appoint  a  new 
member  as  appropriate  and  subject  to 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  The  duties  of  the 
Committee  are  solely  advisory.  The 
Committee  will  advise  the  Secretary  of 
Agriculture  on  a  broad  array  of  issues 
related  to  the  expanding  dimensions  of 
agricultural  biotechnology.  These  issues 
may  include:  effects  of  industry 
concentration  and  consolidation  on 
farmers  and  consumers;  effects  of 
changing  intellectual  property  right 
status  of  agricultural  materials  on 
farmers;  ways  to  maximize  or  encourage 
potential  benefits  of  biotechnology  and 
minimize  potential  adverse  effects  in 
different  sectors  of  the  agricultural 
economy;  guidance  on  priorities  and 
resource  allocations  for  research,  and  for 
other  activities  to  help  the  functioning 
of  the  agricultural  marketplace; 
recommendations  for  scientific  studies 
that  might  be  conducted  by  the  new 
USDA-sponsored  Standing  Committee 
on  Biotechnology  at  the  National 
Research  Council;  ways  to  improve 
public  understanding  and  input  into 
USDA's  regulatory  process;  and  USDA's 
role  in  assuring  that  farmers  have  an 
array  of  choices  for  futiu-e  agricultural 
technology  and  practices. 

The  Committee  will  advise  the 
Secretary  through  an  annual  report  and 
other  means  as  necessary  and  , 

appropriate. 

The  Committee  will  meet  in 
Washington.  DC,  up  to  four  (4)  times  per 
year. 

Committee  members  will  serve 
without  pay.  Reimbursement  of  travel 
expenses  and  per  diem  costs  shall  be 
made  to  Committee  members  who 
would  be  unable  to  attend  Committee 
meetings  without  such  reimbursement. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Questions  sh  Duld  be  e-mailed  to 
michael.g.scl  iechtman@usda.gov,  faxed 
to  202-69CM  265,  or  telephoned  to 
Michael  Schischtman,  202-720-3817;  all 
mailed  corre;  ipondence  should  be  sent 
to  Michael  Schechtman,  Designated 
Federal  Official,  Office  of  the  Deputy 
Secretary,  UJ  DA,  202B  Jamie  L.  Whitten 
Federal  Buih  ling,  14th  and 
Independence  Avenue,  SW, 
Washington,lDC  20250. 


Dated:  Janu^ 
I.  Miley  Gonzi  lez 

Under  Secretafv. 
Economics. 
[FRDoc.  00-2!  I 


BIUJNG  CODE  34  10-01-P 


21,2000. 

E, 

Reserach,  Education,  and 
70  Filed  2-3-00;  8:45  am] 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procuremem  List;  Proposed  Additions 
and  Deletions 


agency: 

People  Who 
Disabled. 


Conimittee  for  Purchase  From 
\re  Blind  or  Severely 


ACTION: 
Deletions 


Proposed  Additions  to  and 
Procurement  List. 


from 


SUMMARY:  Th  8  Committee  has  received 
proposals  to  idd  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  p  ;rsons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  comm  adities  and  services 
previously  fi  mished  by  such  agencies. 
COMMENTS  MIIST  BE  RECEIVED  ON  OR 
BEFORE:  Marth  6,  2000. 
ADDRESSES:  ( lommittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Cr  stal  Gateway  3,  Suite  310, 
1215  Jeffersc  a  Davis  Highway, 
Arlington,  V  rginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  A.  Wilson.  Jr.  (703)  603-7740. 
SUPPLEMENT/  RY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(  I)  and  41  CFR  51-2.3.  Its 
purpose  is  tc  provide  interested  persons 
an  opportun  ty  to  submit  comments  on 


the  possible 
actions. 


Additions 

If  the  Comhiittee 
proposed 


ad  lit 


mpact  of  the  proposed 


approves  the 
ions,  all  entities  of  the 
Federal  Gov(  irnment  (except  as 
otherwise  in  licated)  will  be  required  to 
procure  the  <  ommodities  and  services 
listed  below  from  nonprofit  agencies 
employing  parsons  who  are  blind  or 
have  other  sdvere  disabilities.  I  certify 
that  the  follqwing  action  will  not  have 


.Jo 


a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Prociirement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certincation  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and  ' 
services  have  been  proposed  for 
addition  to  Prociu'ement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Line,  Multi-Loop 

1670-01-062-6305 

NPA:  Industrial  Opportunities,  Inc., 

Marble,  North  Carolina 
Thumbtacks,  Maptacks  and  Pushpins 
7510-00-272-6886  (Thumbtacks) 
7510-00-272-6887  (Thumbtacks) 
7510-00-272-3099  (Maptacks) 
7510-00-285-5844  (Maptacks) 
7510-00-940-0935  (Pushpins) 
NPA:  Delaware  County  Chapter,  NYSARC, 

Walton,  New  York 

Services 

Base  Supply  Center,  Operation  of  Individual 

Equipment  Element  Store  and 

HAZMART,  McConnell  Air  Force  Base, 

Kansas 
NPA:  Envision,  Inc., Wichita,  Kansas 
Commissary  Shelf  Stocking,  Custodial  and 

Warehousing,  Fort  Hamilton 

Commissary,  Brooklyn,  New  York 
NPA:  Goodwill  Industries  of  Greater  New 

York.  Astoria,  New  York 
Food  Service  Attendant,  Air  National  Guard 

Base,  50  Sabre  Street,  Battle  Creek, 

Michigan 
NPA:  Calhoun  County  Community  Mental 

Health  Services  Board,  Battle  Creek, 

Michigan 
Grounds  Maintenance,  U.S.  Army  Reserve 

Center,  Worcester^  Massachusetts 
NPA:  Seven  Hills  Occupational  & 

Rehabilitation  Services,  Inc.,  Worcester, 

Massachusetts 
Janitorial/Custodial,  126th  Air  Refueling 

Wing,  Scott  Air  Force  Base,  Illinois 
NPA:  St.  Clair  Associated  Vocational 

Enterprises,  Inc.,  Belleville,  Illinois 


Janitorial/Custodial,  U.S.  Army  Reserve 
Center,  OMS,  Kittanning,  Kittanning, 
Pennsylvania 
NPA:  ICW  Vocational  Services,  Inc., 
Indiana,  Pennsylvania 
Office  Supply  Store,  Main  Interior  Building, 
1849  C  Street,  NW,  Washington,  DC 
NPA:  Blind  Industries  &  Services  of 
Maryland,  Baltimore,  Maryland 
Operation  of  Individual  Equipment  Element 
Store,  Eielson  Air  Force  Base,  Alaska 
NPA:  Raleigh  Lions  Clinic  for  the  Blind, 
Inc.,  Raleigh,  North  Carolina 
Operation  of  Individual  Equipment  Element 
Store,  Youngstown  Air  Reserve  Station, 
910th  Air  Lift  Wing,  Vienna,  Ohio 
NPA:  North  Central  Sight  Services,  Inc., 
Williamsport,  Pennsylvania 
Telephone  Switchboard  Operations,  Dyess 
Air  Force  Base,  Texas 
NPA:  San  Antonio  Lighthouse,  San 
Antonio,  Texas 

Deletipns 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
conmiodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
Q'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  deletion  fi-om  the 
Procurement  List. 

The  following  commodities  and 
services  have  been  proposed  for 
deletion  from  the  Procxirement  List: 

Commodities 

Amplifier  Subassembly 

5831-00-087-3408 

Kit,  Shaving,  Surgical  Preparation 

6530-00-676-7372 

Specimen  Kit,  Urine 

6530-00-075-6636 

Pillowcase,  Disposable 

6532-01-125-3269 

Aerosol  Paint,  Lacquer 

8010-00-721-9483 

Enamel,  Lacquer 

8010-00-852-9034 

8010-00-616-9144 

8010-00-878-5761 

8010-00-764-8434 

8010-00-782-9356 

Enamel,  Aerosol,  Waterbase 

8010-01-363-1632 

Services 

Commissary  Shelf  Stocking,  Naval  Training 
Center,  San  Diego,  California 
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Commissary  Shelf  Stocking  &  Custodial, 

Oakland  Army  Base.  Oakland,  California 
Food  Service,  McClellan  Air  Force  Base, 

California 
Grounds  Maintenance,  Oakland  Fleet 

Industrial  Supply  Center,  Oakland, 

California 
Grounds  Maintenance.  Naval  Station, 

Treasure  Island,  California 
Grounds  Maintenance,  Mare  Island  Naval 

Complex  and  Roosevelt  Terrence, 

(except  the  Combat  Systems  Technical 

School  Command),  Mare  Island  Naval 

Shipyard.  Vallejo,  California 
Janitorial/Custodial,  Naval  Supply  Center,  for 

the  following  locations  in  Alameda, 

California:  DRMO  Bldgs  4  &  5  (Floor  1), 

Defense  Subsistence  Region  Pacific, 

Warehouse  1,  Building  6  (Floors  1  &  2), 

Building  7 
Naval  Regional  Contracting  Center,  Building 

6  (Floor  2) 
Janitorial/Custodial,  Naval  Air  Reserve, 

Moffett  Field,  California 
Janitorial/Grounds  Maintenance,  U.S.  Federal 

Building,  823  Marin  Street,  Vallejo, 

California 
Fainting  Service,  McClellan  Air  Force  Base, 

California 
Vehicle  Maintenance,  McClellan  Air  Force 

Base,  California 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  00-2490  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  63S»-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  Deletions 
from  the  Procurement  List. 

summary:  This  action  adds  to  the 
Prociu'ement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
conunodities  and  a  service  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  March  6,  2000. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  A.  Wilson,  Jr.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  29,  November  5,  and  December 
10,  17,  and  27,  1999,  the  Committee  for 


Pvuchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(64  F.R.  58378,  60407,  69225,  70694  and 
72312)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4.1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  ciu'rent  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  reg\ilatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-i8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Base  Supply  Center  and  Operation  of 
Individual  Equipment  Element 
StoreLangley  Air  Force  Base,  Virginia 

Grounds  Maintenance,  U.S.  Dept.  of  the 
Interior,  National  Park  Service.  Golden 
Gate  National  Recreation  Area,  Fort 
Mason,  San  Francisco,  California 

Janitorial/Custodial,  U.S.  Coast  Guard,  Vessel 
Traffic  Service  San  Francisco,  Verba 
Buena  Island,  Building  278,  San 
Francisco,  California 

Janitorial/Custodial  for  the  following 
locations  in  Washington,  DC:U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW;  Interstate  Commerce 
Commission,  12th  &  Constitution 
Avenue,  NW;  Departmental  Auditorium 
&  Connecting  Wing,  1201  Constitution 
Avenue,  NW 

Janitorial/Custodial,  U.S.  Merchant  Marine 
Academy,  Kings  Point]  New  York 

Mailing  Services,  Centers  for  Disease  Control 
and  Prevention,  National  Center  for 
Infectious  Diseases,  Atlanta,  Georgia 

Operation  of  Individual  Equipment  Element 


Store,  Altus  Air  Force  Base,  Oklahoma 
Operation  of  Individual  Equipment  Element 
Store,  Goodfellow  Air  Force  Base,  Texas 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities.  - 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities  and  service. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  deleted  from  the  Procurement 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  no  longer 
suitable  for  procurement  by  the 
FederalGovemment  imder  41  U.S.C.  46- 
48c  and  41  CFR  51-2.4. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
deleted  from  the  Prociuement  List: 

Commodities 

Penetrating  Fluid  6850-00-985-7180 

6850-00-508-0076 
Water-Displacing  Compound 

6850-00-142-9389 

6850-00-142-9409 
Cleaning  Compound,  Rug  and  Upholstery 

7930-01-393-6760 
Detergent,  General  Purpose 

7930-00-531-9715  ' 

7930-00-531-9716 
Dishwashing  Compound,  Hand 

7930-01-055-6136 

Service 

Base  Supply  Center,  Fort  McClellan, 
Alabama 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  00-2491  Filed  2-3-00;  8:45  am] 
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COMMITTEB  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Addition  to  procurement  List: 
Correction 


In  the  docjiment 
58379.  FR  ddcument 
issue  of  Octqber 
column,  the 
Marine  Corj^ 
San  Diego 
listed  as 
Mess  Halls 
California. 


Food 


Louis  R.  Bartt  lot 

Deputy  Director 
(FR  Doc.  00-2  192 

BILUNG  CODE  6;  53-01-P 


appearing  on  page 
99-28359,  in  the 
29,  1999,  in  the  first 
isting  for  Food  Service, 
Mess  Hall  #569  and  1620, 
California  should  have  been 
Service,  Marine  Corps, 
and  620,  San  Diego, 


#569; 


(Operations). 
Filed  2-3-00;  8:45  am] 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting 

The  United  States  Chemical  Safety 
and  Hazard  Investigation  Board 
announces  that  it  will  convene  a  Public 
Meeting  beg:  nning  at  10:00  a.m.  local 
time  on  Febi  uary  10,  2000,  at  the 
Defense  Nuc  ear  Facilities  Safety  Board 
(DNFSB),  Suite  300,  625  Indiana  Ave. 
NW,  Washington.  DC.  This 
announceme  nt  replaces  the  incorrect 
announcemf  nt  published  on  February  2, 
2000  (65  FR  t945).  Topics  to  be 
discussed  at  the  meeting  will  include: 

1.  Resigna  ion  of  the  Board 
Chairperson 

2.  Interim  Joard  Governance. 

3.  Proposed  Federal  Regulations 
regarding  CS  B  Quorum,  Voting 
Procedures  a  nd  compliance  with  the 

Under  the  Sunshine  Act. 

md  Adoption  of  CSB 

jment. 
5.  Major  C5B  Initiatives  for  remainder 
of  FY  2000. 

ind  Discussion  of  FY  2001 
Budget  Prop  )sal. 

The  meeti  ig  will  be  open  to  the 
public.  The  )NFSB  office  is  a  secvue 
federal  builc  ing  and  photo 
identificatio  i  may  be  required  for 
admission.  F  or  more  information,  please 
contact  the  (  hemical  Safety  and  Hazard 


Government 

4.  Review 

Mission  Stat 


Investigation  Board's  Office  of  External 
Relations,  (202}-261-7600,  or  visit  oiu" 
website  at:  www.csb.gov. 

Christopher  W.  Warner, 

General  Counsel. 

[FR  Doc.  00-2681  Filed  2-2-00;  1:37  pm] 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arizona  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Arizona  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  4:00  p.m.  on  Friday, 
February  18,  2000,  at  the  Ramada  Hotel, 
Meeting  Room  Maricopa  C,  401  North 
First  Street,  Phoenix,  Arizona  85004. 
The  purpose  of  the  meeting  is  to  discuss 
current  projects  and  plan  future 
projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regioncd  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  January  27,  2000. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  00-2508  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  6335-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Hampshire  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 


regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Hampshire  Advisory  Committee  to  the 
Commission  will  convene  at  1:30  p.m. 
and  adjoimi  at  5:30  p.m.  on  February 
24,  2000,  at  the  Four  Points  Hotel 
Manchester,  55  John  E.  Divine  Drive, 
Manchester,  New  Hampshire  03103. 
The  Committee  will  discuss  plans  for 
their  next  briefing  to  be  held  in 
Manchester  on  the  status  of  civil  rights 
in  New  Hampshire  as  part  of  its  project, 
A  Biennial  Report  on  the  Status  of  Ciyil 
Rights  in  New  Hampshire.  The 
Committee  will  also  be  briefed  on 
current  civil  rights  issues  by  invited 
guests. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  January  27,  2000. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  00-2509  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  6335-01 -P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 

ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing. 
on  the  dates  indicated  ft-om  the  firms 
listed  below. 


List  of  Petition  Action  By  Trade  Adjustment  Assistance  for  Period  11/30/99-01/19/00 


Firr  I  name 


Address 


Date/Peti- 
tion 
accepted 


Product 


Sunshine  Cap 
Pinnacle  Plaslcs 


Company 

,  Inc 


Craig  Blanchafd 
Biagaanas 


d.b.a., 
,  ewelers. 


1142  W.  Main  Street,  Lake- 
land, FL  33815. 

2301  West  21st  St.,  Erie,  PA 
16506. 

4404  Menaul,  Albuquerque, 
NM  87110. 


12/01/99 
12/09/99 
12/09/99 


Caps,  visors,  and  hats  of  cotton. 
Plastic  injection  molds. 
Silver  jewelry. 
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List  of  Petition  Action  By  Trade  Adjustment  Assistance  for  Period  11/30/99-01/19/00— Continued 


Date/Peti- 

Firm name 

Address 

tion 
accepted 

Product 

Fabricated  Plastics,  Inc.,  d.b.a., 

178  Hanover  Avenue,  Moms- 

12/09/99 

Plastic  injection  molds. 

FPI  Thermoplastic  Tech- 

town. NJ  07962. 

nologies. 

Felley,  Inc  

2400  Washington  St.  NE,  Albu- 
querque, NM  87110. 

12/10/99 

Silver  and  gold  jewelry. 

Custom  Tool  &  Die,  LLC  

240   Corporate   Drive,   Sibley, 
LA  71073. 

12/10/99 

Injectkm  molds  for  rubber  or  plastic. 

Contrax  Technology,  Inc 

7509  Connelly  Drive,  Hanover, 
MD  21076. 

12/13/99 

Printed  circuit  boards. 

Dexall  Biomedical  Labs.,  Inc  .... 

18904    Bonanza    Way,    Gai- 

12/13/99 

Diagnostic  medical  kits  for  human  infectious  diseases  and 

thersburg,  MD  20879. 

autoimmune  diseases. 

Altek,  Inc 

22819  E.  Appleway  Ave.,  Lib- 
erty Lake,  WA  99019. 

12/15/99 

Injection  molded  temperature  sensor  parts. 

Mathews  Wire,  Inc 

654  West  Morrison  St.,  Frank- 
fort, IN  46041. 

12/20/99 

Metal  candle  holders. 

Sturdy  Oak  Wood  Crafts  

213  S.  Jefferson,  Elk  City,  OK 
73648. 

12/20/99 

Tableware  and  kitchenware  of  wood. 

Kirks  Folly,  Inc  

236   Chapman    Street,    Provi- 
dence, Rl  02905. 

12/20/99 

Theme  oriented  fashion  jewelry,  watches,  and  picture  frames. 

Robinson  Foundry,  Inc  

505     Robinson     Court,     Alex- 

12/21/99 

Motors  and  generator  housings  of  cast  Iron  and  tractor  parts 

ander  City,  AL  35011. 

for  agricultural  use. 

DSA  Precision  Machining,  Inc  .. 

5845  Big  Tree  Road,  Lakeville, 
NY  14480. 

01/03/00 

Metal  gears  for  the  transportation  industry. 

Best  Carbide  Cutting  Tools,  Inc 

1454  West  135th  Street,  Gar- 

01/03/00 

Cart>ide  cutting  tools  for  industrial  machinery  and  semicon- 

dena, CA  90249. 

ductor  manufacturing  equipment. 

Model  Die  Casting,  Inc  

5070  Sigstrom  Drive.  Carson 
City,  NV  89706. 

01/03/00 

Model  trains. 

Douglas  Snyder  d.b.a.,  Snyder 

6006  Egret  Court,  Benicia,  CA 

01/03/00 

Precision  machined  parts  and  metal  stamped  parts  of  semi- 

Systems. 

94510. 

conductor  manufacturing  equipment. 

Tops  Malibu,  Inc  

5555  West  11th  Avenue,  Eu- 

01/03/00 

Candles  and  other  gift  Items  including  soaps,  games,  and 
party  favors. 

gene,  OR  97402. 

OK  Investment  Casting  Corp. 

708       North       29th       Street, 

01/03/00 

Couplings  for  hoses,  and  production  tools  and  chemical  static 

d.b.a.,  N.  American  Precision 

Blackwell,  OK  74631. 

mixers.                                                     ^ 

Casting  Co. 

Kelson  Precision  Machine,  Inc 

808    S.    8th    Street,    Broken 
Arrow,  OK  74012. 

01/05/00 

Valve  parts. 

Dexter  Research  Center,  Inc  .... 

7300  Huron  River  Drive,  Dex- 
ter, Ml  48130. 

01/05/00 

Metal  themial  analysis  detectors  using  optical  radiation. 

William  Ellyn  Douglas,  L.L.C. 

6401  Faico  Road,  Rockford,  IL 

01/05/00 

Thread  rolling  machinery. 

d.b.a.,  Warren  Industries, 

61109. 

LLC. 

BBC  Industries,  Inc 

1526   Fenpari<   Drive,    Fenton, 

01/19/00 

Industrial  ovens,  screen  printing  dryers,  heaters,  and  shrink- 

iviO  63026. 

wrap  packaging  equipment. 

Ro-An  Jewelry,  Inc  

1  Industrial  Lane,  Johnston,  Rl 
01919. 

01/19/00 

Jewelry. 

Micro  Industries,  Inc  

200  West  Second   St.,   Rock 
Falls,  IL  61071. 

01/19/00 

Die  cast  zinc  components. 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 


by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

(The  Catalog  of  Federal  Domestic  Assistance 
official  program  number  and  title  of  the 
program  under  which  these  petitions  are 
submitted  is  11.313,  Trade  Adjustment 
Assistance.) 

Dated;  January  21,  2000. 
Anthony  J.  Meyer, 

Coordinator,  Trade  Adjustment  and 

Technical  Assistance. 

[PR  Doc.  00-2460  Filed  2-3-00;  8:45  am) 

BILUNG  CODE  3510-24-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1074] 

Expansion  of  Foreign-Trade  Zone  143, 
Sacramento,  California 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18. 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  Sacramento- Yolo  Port 
District,  grantee  of  Foreign-Trade  Zone 
143,  submitted  an  application  to  the 
Board  for  authority  to  expand  FTZ  143 
to  include  a  new  site,  located  at  the 
Chico  Municipal  Airport,  in  Chico. 
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90  miles  north  of  the 
Consolidated  Customs 
(FTZ  Docket  37-99; 
1999); 
$ection  2422  of  the 
Trade  and  Technical 
of  1999  (Pub.L.  106-36) 
Trade  Zones  Board 
expansion  of  FTZ  143  to 
droposed  site  in  Chico, 


Act 


California,  sdme 
San  Francisc  a 
port  of  entry  limits 
filed  July  16. 

Whereas, 
Miscellaneous 
Corrections 
directs  the  Fireign 
to  approve 
include  the 
California; 

Whereas,  n  otice  inviting  public 
comment  wa !  given  in  the  Federal 
Register  (64  IT?  41374,  July  30,  1999) 
and  the  appli  cation  has  been  processed 
t  le  FTZ  Act  and  the  Board's 


tie 


pursuant  to 
regulations; 
Whereas, 
findings  emd 
examiner's  n 


end, 
tile 


Board  adopts  the 
recommendations  of  the 
eport,  and  finds  that  the 
of  the  FTZ  Act  and  the 
ions  are  satisfied; 
therelfore,  the  Board  hereby 


regulit 


requirements 
Board's 

Now, 
orders: 

The  applicktion 
approved, su 
Board's  regul^tio 
and  further  s 
standard  2 


to  expand  FTZ  143  is 
)ject  to  the  Act  and  the 

ns,  including  §  400.28 
ibject  to  the  Board's 
acre  activation  limit. 


,0t0 

Signed  at  Wi  shington,  DC,  this  18th  day  of 
January.  2000. 
Robert  S.  LaRiissa, 
Assistant  Seen  tary  i 
Administratior , 
Trade  Zones  B^ard. 

Attest: 
Dennis  Puccinilli, 
Acting  Executi  e 
[FR  Doc.  00-23  89 
BtLUNG  CODE  35'  0-OS-P 


of  Commerce  for  Import 
Alternate  Chairman.  Foreign- 


Secretary. 
Filed  2-3-00:  8:45  am] 


DEPARTMErfT  OF  COMMERCE 

Foreign-TradlB  Zones  Board 
[Order  No.  107^] 

Grant  of  Auttiorlty  for  Subzone  Status, 
Alfa  Laval  Distribution,  Inc.,  (Separator 
and  Decanter  Centrifuge  Equipment/ 
Parts),  Indianapolis,  IN 

i  s  { 


Ai;t 
U  S.I 


Pursuant  to 
Trade  2^nes 
amended  (19 
Trade  Zones 
following  Orde  ■; 

tie 


authority  under  the  Foreign- 
of  June  18, 1934.  as 
C.  81a-81u),  the  Foreign- 
B4ard  (the  Board)  adopts  the 


Whereas, 
provides  for 
*   *   *of 
entry  of  the 
and  encourag  3 
for  other 
Foreign-Trad(  i 
qualified  cor 
establishing 
adjacent  to 


Foreign-Trade  Zones  Act 

the  establishment 
-trade  zones  in  ports  of 
United  States,  to  expedite 
foreign  commerce,  and 

and  authorizes  the 
Zones  Board  to  grant  to 
riorations  the  privilege  of 
f  )reign-trade  zones  in  or 
.  Customs  ports  of  entry; 


fore:  gn 


puq  OSes 


US 


Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Indianapolis  Airport 
Authority,  grantee  of  Foreign-Trade 
Zone  72,  has  made  application  to  the 
Board  for  authority  to  establish  special- 
purpose  subzone  status  at  the  separator 
and  decanter  centrifuge  equipment  parts 
warehousing/distribution  (non- 
manufacturing)  facility  of  Alfa  Laval 
Distribution,  Inc.,  located  in 
Indianapolis,  Indiana  (FTZ  Docket  50- 
98,  filed  November  5,  1998); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (63  FR  63451,  November  13, 
1998);  and, 

Whereas,-\he  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
separator  and  decanter  centrifuge 
equipment  parts  warehousing/ 
distribution  facility  of  Alfa  Laval 
Distribution,  Inc.,  located  in 
Indianapolis,  Indiana  (Subzone  72N),  at 
the  location  described  in  the 
application,  and  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§  400.28.  The  scope  of  authority  does 
not  include  activity  conducted  under 
FTZ  procediu-es  that  would  result  in  a 
change  in  tariff  classification. 

Signed  at  Washington,  DC,  this  18th  day  of 
January  2000  . 

Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 

Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  00-2587  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

Foreign  Trade  Zones  Board 

[Order  No.  1073] 

Disapproval  of  Subzone  Status,  ManI 
Can  Corp.  (Steel  Cans),  Mayaguez, 
Puerto  Rico 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 


amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "the  establishment  *   *   * 
of  *   *  *  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  (the  Board) 
to  grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-ptu"pose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Puerto  Rico  Industrial 
Development  Company,  grantee  of 
Foreign-Trade  Zone  7,  has  made 
application  for  authority  to  establish 
special-purpose  subzone  status  at  the 
steel  can  processing  facilities  of  Man! 
Can  Corporation  (Inc.),  located  in 
Mayaguez,  Puerto  Rico  (FTZ  Docket  36- 
96,  filed  May  7, 1996); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (61  FR  24271,  May  14,  1996); 
and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  have  not  been 
satisfied,  and  that  approval  of  the 
application  is  not  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
disapproves  the  application  for  subzone 
status  at  the  easy-open  steel  can 
processing  facilities  of  Mani  Can 
Corporation  (Inc.),  located  in  Mayaguez, 
Puerto  Rico. 

Signed  at  Washington,  DC,  this  18th  day  of 
January  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 

Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  00-2588  Filed  2-3-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-803,  A-570-803] 

Final  Results  of  Expedited  Sunset 
Reviews:  Axes  and  Adzes  and  Picks 
and  Mattocks  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  reviews:  Axes  and 
adzes  and  picks  and  mattocks  from  the 
People's  Republic  of  China. 

SUMMARY:  On  July  1 ,  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  sunset  reviews  of 
the  antidumping  duty  orders  on  axes 
and  adzes  and  on  picks  and  mattocks 
from  the  People's  Republic  of  China 
("PRC")  (64  FR  35588}  piusuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  On  the  basis  of 
notices  of  intent  to  participate  and 
adequate  substantive  comments  filed  on 
behalf  of  domestic  interested  parties  and 
inadequate  responses  from  respondent 
interested  parties,  the  Department 
determined  to  conduct  expedited 
reviews.  As  a  result  of  these  reviews,  the 
Department  finds  that  revocation  of  the 
antidumping  orders  would  likely  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Results  of  Reviews  section  of  this 
notice. 

EFFECTIVE  DATE:  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Darla  D.  Brown  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-3207  or  (202)  482- 
1560,  respectively. 

Statute  and  Regulations 

These  reviews  were  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  the  conduct  of  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20.  1998) 
("Sunset  Regulations"]  and  19  CFR  Part 
351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 


Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871  ' 
(April  16,  1998)  (" Sunset  Policy 
Bulletin"). 

Scope 

Although  we  provide  the  full  scope 
language  for  the  order  on  heavy  forged 
hand  tools  ("HFHTs")  below,  this 
determination  applies  only  to  the  types 
of  HFHTs  which  fall  under  the  orders 
(A-570-803)  on  axes  and  adzes  and 
picks  and  mattocks  from  the  PRC. 
HFHTs  include  heads  for  drilling, 
hammers,  sledges,  axes,  mauls,  picks, 
and  mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
wrecking  bars,  digging  bars  and 
tampers;  and  steel  wool  splitting 
wedges.  HFHTs  are  manufactured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  the  required  length, 
heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Depending  on  the  product,  finishing 
operations  may  include  shot-blasting, 
grinding,  polishing,  and  painting,  and 
the  insertion  of  handles  for  handled 
products.  HFHTs  are  currently 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  ("HTS") 
item  numbers  8205.20.60,  8205.59.30, 
8201.30.00,  and  8201.40.60.  Specifically 
excluded  are  hammers  and  sledges  with 
heads  1.5  kilograms  (3.33  pounds)  in 
weight  and  under,  and  hoes  and  rakes, 
and  bars  18  inches  in  length  and  under. 
The  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes 
only.  The  written  description  of  the 
scope  remains  dispositive. 

There  has  been  one  scope  ruling  with 
respect  to  the  order  on  HFHTs  from  the 
PRC  in  which  the  Forrest  Tool 
Company's  Max  Multipurpose  Tool  was 
determined  to  be  within  the  scope  of  the 
order  (58  FR  59991;  November  12, 
1993). 

These  reviews  cover  imports  from  all 
manufacturers  and  exporters  of  axes  and 
adzes  and  picks  and  mattocks  from  the 
PRC. 

History  of  the  Orders 

The  Department  published  its  final 
affirmative  determination  of  sales  at  less 
than  fair  value  ("LTFV")  with  respect  to 
imports  of  HFHTs  from  the  PRC  on 
January  3,  1991  (56  FR  241).  In  this 
determination,  the  Department 
published  four  country-wide  weighted- 
average  dumping  margins,  one  each  for 
hammers/sledges,  bars/wedges,  picks/ 
mattocks  and  axes/adzes.  The 


Department  subsequently  issued  the 
antidumping  duty  orders  on  HFHTs 
from  the  PRC  on  February  19, 1991  (56 
FR  6622).  Since  the  imposition  of  the 
orders,  the  Department  has  conducted 
several  administrative  reviews.'  The 
orders  remain  in  effect  for  all 
manufacturers  and  exporters  of  the 
subject  merchandise  from  the  PRC. 
To  date,  the  Department  has  not 
issued  any  duty  absorption  findings  in 
these  cases. 

Background 

On  July  1,  1999,  the  Department 
initiated  sunset  reviews  of  the 
antidumping  duty  orders  on  axes  and 
adzes  and  picks  and  mattocks  from  the 
PRC  (64  FR  35588),  pursuant  to  section 
751(c)  of  the  Act.  For  both  of  the 
reviews,  the  Department  received 
notices  of  intent  to  participate  on  behalf 
of  O.  Ames  Co.  and  its  division, 
Woodings-Verona  (collectively, 
"domestic  interested  parties")  on  July 
16,  1999,  within  the  deadline  specified 
in  section  351.218(d)(l)(i)  of  the  Sunset 
Regulations.  Pursuant  to  section 
771(9)(C)  of  the  Act,  the  domestic 
interested  parties  claimed  interested 


'  See  Heavy  Forged  Hand  Tools.  Finished  and 
Unfinished,  With  or  Without  Handles,  from  the 
People's  Republic  of  China:  Final  Resuhs  of 
Antidumping  Duty  Administrative  Re\iet*s.  60  FR 
49251  (September  22, 1995);  Hea\y  Forged  Hand 
Tools.  Finished  and  Unfinished.  With  or  Without 
Handles,  from  the  People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty  Administrative 
Review.  61  FR  15028  (April  4.  1996):  as  amended. 
Heavy  Forged  Hand  Tools.  Finished  and 
Unfinished.  With  or  Without  Handles,  from  the 
People's  Republic  of  China:  Amendment  of  Final 
Results  of  Antidumping  Duty  Administrative 
Review,  61  FR  24285  (May  14.  1996);  Hea\y  Forged 
Hand  Tools.  Finished  and  Unfinished.  With  or 
Without  Handles,  from  the  People's  Republic  of 
China:  Final  Results  of  Antidumping  Duty 
Administrative  Rex-iew.  61  FR  51269  (October  1, 
1996);  as  amended.  Hea\y  Forged  Hand  Tools  from 
the  People's  Republic  of  China:  Motice  of 
Amendment  of  Final  Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  24416  (May  5.  1997): 
Heavy  Forged  Hand  Tools  from  the  People 's 
Republic  of  China:  Final  Results  of  Antidumping 
Duty  Administiulive  Reviews.  62  FR  1 1813  (March 
13,1 997);  Heavy  Forged  Hand  Tools,  Finished  and 
Unfinished,  With  or  Without  Handles,  from  the 
People's  Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative  Reviews,  63  FR 
16758  (April  6,  1998);  as  amended.  Amended  Final 
Results  of  Antidumping  Duty  Administrative 
Reviews  Pursuant  to  Remand  from  the  Court  of 
International  Trade:  Heavy  Forged  Hand  Tools. 
Finished  and  Unfinished,  With  or  Without  Handles, 
from  the  Peoples  Republic  of  China,  63  FR  55577 
(October  16.  1998)  and  Amended  Final  Results  of 
Antidumping  Duty  Administrative  Reviews 
Pursuant  to  Remand  from  the  Court  of  International 
Trade:  Heavy  Forged  Hand  Tools,  Finished  and 
Unfinished,  With  or  Without  Handles,  from  the 
People's  Republic  of  China:  Correction,  64  FR  851 
(January  6. 1999);  Heavy  Forged  Hand  Toots, 
Finished  and  Unfinished.  With  or  Without  Handles, 
from  the  People's  Republic  of  China:  Final  Results 
and  Partial  Recission  of  Antidumping  Duty 
Administrative  Reviews.  64  FR  43659  (August  11, 
1999). 
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party  status  i  \s  domestic  manufactiuers 
of  the  subjec  I  merchandise.  The 
Department :  "eceived  complete 
substantive  i  espouses  from  the  domestic 
interested  parties  on  August  2,  1999, 
within  the  3ft-day  deadline  specified  in 
the  Sunset  R  igulations  imder  section 
351.218(d){3  (i).  In  addition,  we 
received  sub  itantive  responses  on 
behadf  of  Fuj|an  Machinery  and 
Equipment  ijnport  and  Export  Corp., 
Shandong  Hnarong  General  Group 
Corp.,  Shanqong  Machinery  Import  and 
Export  Corp.,  and  Tianjin  Machinery 
Import  and  ^xport  Corp.  (collectively, 
"respondent!").  The  respondents 
claimed  interested  party  status  under 
section  771(9)(A)  as  exporters  of  the 
subject  merchandise. 

Using  information  on  the  value  of 
exports  submitted  by  the  respondents 
and  the  valui  of  imports  as  reported  in 
U.S.  Census  pureau  IM146  Reports,  the 
Department  determined  that 
respondents'! exports  to  the  United 
States  accounted  for  significantly  less 
than  fifty  peqcent  of  the  total  volume  of 
subject  merchandise  to  the  U.S.  over  the 
five  calendar  years  preceeding  the 
initiation  of  these  sunset  reviews. 
Therefore,  rei  ipondents  provided 
inadequate  n  isponse  to  the  notice  of 
initiation  anq.  pursuant  to  19  CFR 
351.218(e)(l)iii){C),  the  Department 
determined  to  conduct  expedited,  120- 
day  reviews  9f  the  orders. ^ 

m  accordance  with  section 
751(c){5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  ti^sition  order  {i.e.,  an 
order  in  effec*  on  January  1, 1995).  On 
November  16,  1999,  the  Department 
determined  that  the  sunset  reviews  of 
the  antidumf  ing  duty  orders  on  axes/ 
adzes  and  pioks/mattocks  from  the  PRC 
are  extraordiiiarily  complicated  and 
extended  the  time  limit  for  completion 
of  the  final  rasults  of  these  reviews  until 
not  later  thanj  January  27,  2000,  in 
accordance  With  section  751(c)(5)(B)  of 
the  Act.3 

Although  the  deadline  for  this 
determination  was  originally  January 
27,  2000,  due  to  the  Federal 
Government  shutdown  on  January  25 
and  26,  2000,  resulting  from  inclement 
weather,  the  time-frame  for  issuing  this 
,  determinatioii  has  been  extended  by  one 
day.  1 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 


I  resptxise 


'  See  memoranpa 
respondent 

'  See  Extensior 
Five-  Year  Revievlp 
1999). 


concerning  adequacy  of 
dated  October  19,  1999. 
of  Time  Limit  for  Final  Results  of 
,  64  FR  62167  (November  16, 


these  reviews  to  determine  whether 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  diunping. 
Section  752(c)  of  the  Act  provides  that, 
in  making  these  determinations,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order,  and  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margins  of  dumping 
likely  to  prevail  if  the  order  were 
revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dimiping  and  the  magnitude  of  the 
margins  are  discussed  below.  In 
addition,  domestic  interested  parties' 
and  respondents'  comments  with 
respect  to  continuation  or  recurrence  of 
dumping  and  the  magnitude  of  the 
margins  are  addressed  within  the 
respective  sections  below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-«26, 
pt.  1  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  [see 
section  II.A.2).  In  addition,  the 
Department  indicated  that  it  normally 
will  determine  that  revocation  of  an 
antidumping  duty  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  (a)  dumping  continued 
at  any  level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  [see  section  II.A.3). 

In  their  substantive  responses,  the 
domestic  interested  parties  argue  that 
revocation  of  the  orders  would  likely 
lead  to  continuation  or  recurrence  of 
dumping.  They  base  their  conclusion  on 
the  combined  facts  that  dumping  has 
continued  over  the  life  of  the  orders  at 


levels  well  above  de  minimis  and  that 
import  volumes,  in  the  case  of  axes/ 
adzes,  declined  significantly  after  the 
issuance  of  the  orders.  The  domestic 
interested  parties  maintain  that  imports 
of  axes/adzes  bom  the  PRC  declined 
significantly  from  approximately  $1.9 
million  worth  of  subject  merchandise  in 
1989  to  approximately  $1.5  million 
worth  of  merchandise  in  1997  and  to 
roughly  $1.2  million  in  1998.  They 
argue  that  although  import  quantities 
are  not  publicly  available,  the  decline  in 
total  value  of  imports  indicates  that 
volume  also  declined  substantially.  The 
domestic  interested  parties,  however,  do 
not  discuss  import  volumes  for  picks/ 
mattocks  in  their  substantive  response. 
They  conclude  that  it  is  reasonable  to 
assume  that  the  PRC  exporters  could  not 
sell  in  the  United  States  without 
diunping  and  that,  to  reenter  to  U.S. 
market,  they  would  have  to  increase  or 
continue  dumping  [see  August  2,  1999, 
substantive  response  of  the  domestic 
interested  parties  at  3-4). 

The  respondents  argue  that  if  the 
orders  were  revoked,  shipments  would 
likely  continue  at  average  levels  as  seen 
in  1996  through  1998.  They  maintain 
that  there  is  greater  competition  from 
other  supplying  coimtries  and  that 
demand  in  the  U.S.  is  fairly  inelastic, 
indicating  that  even  with  lower  prices 
(without  dumping  duties),  demand  for 
imports  of  the  subject  merchandise  from 
the  PRC  is  not  likely  to  change  much 
[see  July  30, 1999,  substantive  response 
of  the  respondents  at  2). 

As  discussed  in  section  n.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64,  if 
companies  continue  to  dump  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
dumping  would  continue  if  the 
discipline  were  removed.  As  pointed 
out  above,  dumping  margins  above  de 
minimis  continue  to  exist  for  shipments 
of  the  subject  merchandise  from  China. 

Consistent  with  section  752(c)  of  the 
Act,  the  Department  also  considers  the 
volimie  of  imports  before  and  after 
issuance  of  the  order.  As  mentioned 
before,  the  domestic  interested  parties 
maintain  that  imports  of  axes/adzes 
from  the  PRC  declined  significantly 
from  approximately  $1.9  million  worth 
of  subject  merchandise  in  1989  to 
approximately  $1.5  million  worth  of 
merchandise  in  1997  and  roughly  $1.2 
million  in  1998. 

Using  the  Department's  statistics, 
including  IM146  reports,  on  imports  of 
the  subject  merchandise  from  the  PRC, 
the  Department  concludes  that  imports 
of  axes/adzes  and  picks/mattocks  from 
the  PRC  have  fluctuated  over  the  life  of 
the  orders,  showing  no  overall  trend. 
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As  noted  above,  in  conducting  its 
siinset  reviews,  tbe  Department 
considers  the  weighted-average 
dumping  margins  and  volume  of 
imports  when  determining  whether 
revocation  of  an  antidimiping  duty 
order  would  lead  to  the  continuation  or 
recurrence  of  dumping.  Based  on  this 
analysis,  the  Department  finds  that  the 
existence  of  dumping  margins  above  de 
minimis  levels  is  hi^y  probative  of  the 
likelihood  of  continuation  or  reciirrence 
of  dumping.  A  deposit  rate  above  a  de 
minimis  level  continues  in  effect  for  .. 
exports  of  the  subject  merchandise  by  at 
least  one  Chinese  manufactiu'er/ 
exporter.  Therefore,  given  that  dumping 
has  continued  over  the  life  of  the  orders, 
the  Department  determines  that 
dimiping  is  likely  to  continue  if  the 
orders  were  revoked.  Because  we  are 
basing  our  determination  on  the  fact 
that  dumping  has  continued  throughout 
the  life  of  the  orders,  it  is  not  necessary 
to  address  respondent's  argimients 
concerning  demand. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  normally  will 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  others"  rate 
from  the  investigation.  [See  section 
II.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  (See  sections  n.B.2  and 
3  of  the  Sunset  Policy  Bulletin.)  We  note 
that,  to  date,  the  Department  has  not 
issued  any  duty  absorption  findings  in 
either  of  these  cases. 

In  their  substantive  responses,  the 
domestic  interested  parties  recommend 
that  the  Department  deviate  from  its 
normal  practice  of  using  margins  from 
the  original  investigation  and  instead 
use  margins  from  a  more  recent 
administrative  review.  In  the  case  of 
axes/adzes,  the  domestic  interested 
parties  reconunend  using  the  PRC-wide 
margin  of  21.92  calculated  in  the  fourth 
administrative  review.  For  picks/ 
mattocks,  the  domestic  interested 
parties  argue  that  the  dimiping  margins 
likely  to  prevail  if  the  orders  were 
revoked  would  be  98.77  percent  for 
Fujian  Machinery  &  Equipment  Import 
&  Export  Corp.,  as  calculated  in  the  fifth 
admfriistrative  review;  70.31  percent  for 
Shandong  Machinery  Import  &  Export 


Corp.,  as  calculated  in  the  fourth 
administrative  review;  and  50.81 
percent  for  Tianjin  Machinery  Import  & 
Export  Corp.,  Liaoning  Machinery 
Import  &  Export  Corp.  and  Shandong 
Huarong  General  Group  Corp.,  as 
calciilated  in  the  original  investigation. 
The  domestic  interested  parties  argue 
further  that,  in  the  case  of  picks/ 
mattocks,  while  the  dumping  margins 
calculated  by  the  Department  have 
fluctuated,  the  margins  have  increased 
for  most  of  the  PRC  producers. 

The  respondents  argue  that  the 
dumping  margin  likely  to  prevail  if  the 
orders  were  revoked  would  be  zero,  but 
no  higher  than  the  average  margin  for 
the  latest  reviews. 

The  Department  disagrees  with  both 
domestic  and  respondent  interested 
parties.  As  noted  in  the  Sunset 
Regulations  and  Sunset  Policy  Bulletin, 
the  Department  may  provide  to  the 
Commission  a  more  recently  calculated 
margin  for  a  particular  company  where 
dumping  margins  increased  after  the 
issuance  of  the  order  where  that 
particular  company  increased  dumping 
to  maintain  or  increase  market  share.  In 
these  cases,  the  domestic  interested 
parties  do  not  provide  any  company- 
specific  argument  or  evidence  that  any 
Chinese  companies  have  increased 
dumping  in  order  to  maintain  or  gain 
market  share  or  increase  import 
voliunes.  Moreover,  while  it  is  true  that 
dimiping  margins  have  increased  for 
some  Chinese  companies,  we  have  no 
company-specific  information 
demonstrating  that  imports  of  the 
subject  merchandise  have  increased 
over  the  life  of  the  orders.  Since  we 
have  no  company-specific  information 
correlating  an  increase  in  exports  for 
one  company  with  an  increase  in  the 
dumping  margin  for  that  particular 
company,  we  cannot  conclude  that  the 
use  of  more  recently  calculated  margins 
is  warranted  in  this  case.  Further,  we  do 
not  agree  with  the  respondents  that  a 
more  recently  calculated  margin  is 
appropriate,  because  we  have  no 
company-specific  information 
demonstrating  that  the  lower,  more 
recent  rates  are  associated  with  steady 
or  increasing  imports. 

Therefore,  consistent  with  the  Sunset 
Policy  Bulletin,  the  Department  finds 
that  the  margins  calculated  in  the 
original  investigation  are  probative  of 
the  behavior  of  Chinese  producers/ 
exporters  if  the  orders  were  revoked  as 
they  are  the  only  margins  which  reflect 
thefr  behavior  absent  the  discipline  of 
the  orders.  As  such,  the  Department  will 
report  to  the  Commission  the  PRC-wide 
rates  from  the  original  investigations  as 
contained  in  the  Final  Results  of 
Reviews  section  of  this  notice. 


Final  Results  of  Reviews 

As  a  result  of  these  reviews,  the 
Department  finds  that  revocation  of  the 
antidumping  orders  would  Ukely  lead  to 
continuation  or  recurrence  of  dumping 
at  the  margins  listed  below: 


PRC-wide 

Margin 
(percent) 

Axes/adzes  

Picks/mattocks 

15.02 
50.81 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  five-year  ("sunset")  reviews 
and  notices  are  in  accordance  with 
sections  751(c),  752,  and  777(i)(l)  of  the 
Act. 

Dated:  January  28,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  00-2581  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-307-815] 

Postponement  of  Final  Determination 
of  Antidumping  Duty  investigation  of 
Cold-Rolied  Flat-Rolled  Cart>on-Qijality 
Steel  From  Venezuela 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  postponement  of  final 

determination  of  antidumping 

investigation  of  cold-rolled  steel  from 

Venezuela. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  final  determination  of  the 
antidumping  investigation  of  cold-rolled 
flat-rolled  carbon-quality  steel  from 
Venezuela. 

EFFECTIVE  DATE:  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  McPhillips  or  Linda  Ludwig, 
Office  of  AD/CVD  Enforcement,  Group 
in.  Import  Administration,  International 
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Trade  Admi 
of  Commerce , 
Constitution 
DC  20230; 
(202) 482- 

The  Applicable  Statute 


ristration,  U.S.  Department 

14th  Street  and 
Avenue,  NW,  Washington, 
phone  (202) 482-0193  or 
,  respectively. 


tel  B 
-38  13 


Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  (the 
Act),  as  amenped,  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendiments  made 
to  the  Act  by  ihe  Uruguay  Roimd 
Agreements  /.ct  (URAA).  In  addition,  all 
citations  to  the  Department's  regulations 
are  to  the  regulations  at  19  CFR  Part  351 
(April  1999). 

Postponement  of  Final  Determinations 
and  Extensioii  of  Provisional  Measures 

Pursuant  to  Section  735(a)(2)  of  the 
Tariff  Act,  on  January  6,  2000, 
Siderurgica  dsl  Orinoco,  C.A.  (Sidor) 
requested  tha :  the  Department  postpone 
the  final  detei  mination  in  this  case  for 
the  full  sixty  i  lays  permitted  by  the 
statute.  Sidor  s  request  meets  the 
requirements  of  section  735(a)(2)(A) 
because  Sido^  is  the  only  Venezuelan 
exporter  of  th  3  subject  merchandise  to 
the  United  States,  and  the  preliminary 
determination  in  this  investigation  was 
affirmative.  Firther,  pursuant  to  section 
733(d)  and  19  CFR  351.210(e)(2),  Sidor 


requested  thai 


a  the  Department  extend 
the  period  ths  t  provisional  measures 
may  remain  ii  i  effect  from  four  months 
to  not  more  tl  an  six  months  (i.e., 
suspension  ol  liquidation).  This  notice 
serves  to  post  jone  this  final 


determinatioi 
later  than  135 


publication  o  the  preliminary 
detenninatiot ).  Suspension  of 
liquidation  w  11  be  extended 
accordingly. 


This  notice 


of  postponement  is 


for  60  days  (i.e.,  imtil  no 
days  after  the  date  of 


published  pu^uant  to  19  CFR 
351.210(g). 

Dated:  Januaik  18,  2000 
Robert  S.  LaRu  isa 
Assistant  Secre  aryfi 
Administration 
(FR  Doc.  00-18  14 

BHJJNG  CODE  351  >-OS-P       f 


'or  Import 
Filed  2-3-00;  8:45  am) 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

A-821-810  ' 

Suspension  of  Antidumping  Duty 
investigation:  Cold-Rolled  Flat-Roiled 
Cart>on-Ouallty  Steel  Products  From 
the  Russian  Federation 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  The  Department  of  Commerce 
("the  Department")  has  suspended  the 
antidumping  duty  investigation 
involving  cold-rolled  flat-rolled  carbon- 
quality  steel  products  ("cold-rolled 
steel")  from  the  Russian  Federation 
("Russia").  The  basis  for  this  action  is 
an  agreement  between  the  Department 
and  the  Ministry  of  Trade  of  the  Russian 
Federation  ("MOT")  accounting  for 
substantially  all  imports  of  cold-rolled 
steel  from  Russia,  wherein  the  MOT  has 
agreed  to  restrict  exports  of  cold-rolled 
steel  from  all  Russian  producers/ 
exporters  to  the  United  States  and  to 
ensiu-e  that  such  exports  are  sold  at  or 
above  the  agreed  reference  price. 
EFFECTIVE  DATE:  January  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Kemp  or  Maria  Dybczak  at  (202)  482- 
4037  and  (202)  482-5811,  respectively, 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  Jime  21, 1999,  the  Department 
initiated  an  antidumping  duty 
investigation  under  section  732  of  the 
Tariff  Act  of  1930  ("the  Act"),  as 
amended,  to  determine  whether  imports 
of  cold-rolled  steel  from  Russia  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  (64 
FR  34194).  On  July  16,  1999,  the  United 
States  International  Trade  Commission 
("ITC")  notified  the  Department  of  its 
affirmative  preliminary  finding  of  threat 
of  material  injury  in  this  case  (see  FTC 
Investigation  Nos.  701-TA-393-396  and 
731-TA-829-840).  On  November  10, 
1999,  the  Department  published  its 
preliminary  determination  that  cold- 
rolled  steel  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  ("LTFV"),  as  provided  in  section 
733  of  the  Act  (64  FR  61261). 

The  Department  and  MOT  initialed  a 
proposed  agreement  suspending  this 
investigation  on  December  10,  1999,  at 
which  time  we  invited  interested  parties 


to  provide  written  comments  on  the 
agreement.  We  received  comments  from 
petitioners  (Bethlehem  Steel  Corp.,  Gulf 
States  Steel  Inc.,  Ispat  Inland  Inc.,  LTV 
Steel  Company,  Inc.,  National  Steel 
Corp.,  Steel  Dynamics  Inc.,  U.S.  Steel 
Group  (a  Unit  of  USX  Corp.),  Weirton 
Steel  Corporation,  and  Independent 
Steelworkers  Union)  on  December  29, 
1999.  We  have  taken  these  comments 
into  account  in  the  final  version  of  the 
suspension  agreement. 

The  Department  and  MOT  signed  the 
final  suspension  agreement  on  January 
13,  2000. 

Scope  of  Investigation 

For  a  complete  description  of  the 
scope  of  the  investigation,  see 
Agreement  Suspending  the 
Antidumping  Investigation  on  Cold- 
Rolled  Flat-Rolled  Carbon  Quality  Steel 
Products  from  the  Russian  Federation, 
Appendix  III,  signed  January  13,  2000, 
attached  hereto. 

Suspension  of  Investigation 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  submitted 
with  respect  to  the  proposed  suspension 
agreement.  In  accordance  with  section 
734(1)  of  the  Act,  we  have  determined 
that  the  agreement  will  prevent  the 
suppression  or  undercutting  of  price 
levels  of  domestic  products  by  imports 
of  the  merchandise  under  investigation 
(see  Price  Suppression  Memorandum, 
dated  January  13,  2000),  that  the 
agreement  is  in  the  public  interest,  and 
that  the  agreement  can  be  monitored 
effectively  (see  Public  Interest 
Memorandum,  dated  January  13,  2000). 
We  find,  therefore,  that  the  criteria  for 
suspension  of  an  investigation  pursuant 
to  section  734(1)  of  the  Act  have  been 
met.  The  terms  and  conditions  of  this 
agreement,  signed  January  13,  2000,  are 
set  forth  in  Appendix  1  to  this  notice. 

Pursuant  to  section  734(f)(2)(A)  of  the 
Act,  the  suspension  of  liquidation  of  all 
entries  of  cold-rolled  steel  from  Russia 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  as  directed  in  our 
notice  of  Preliminary  Determination  of 
Sales  at  Less  than  Fair  Value:  Cold- 
Rolled  Flat-Rolled  Carbon  Quality  Steel 
Products  from  the  Russian  Federation 
(64  FR  61261  (November  10, 1999)),  is 
hereby  terminated. 

Any  cash  deposits  on  entries  of  cold- 
rolled  steel  from  Russia  pursuant  to  that 
suspension  of  liquidation  shall  be 
refunded  and  any  bonds  shall  be 
released. 

This  notice  is  published  pursuant  to 
section  734(f)(1)(A)  of  the  Act. 
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Dated:  January  18,  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  1 — Agreement  Suspending 
the  Antidumping  Investigation  on  Cold- 
RoUed  Flat-Rolled  Carbon-Quality  Steel 
Products  From  the  Russian  Federation 

For  the  purpose  of  encouraging  free  and 
fair  trade  in  certain  Cold-Rolled  Flat-Rolled 
Carbon  Quality  Steel  Products  ("Cold-Rolled 
Steel")  from  the  Russian  Federation 
("Russia"),  establishing  more  normal  market 
relations,  and  preventing  the  suppression  or 
undercutting  of  price  levels  of  the  like 
product  in  the  United  States,  the  United 
States  Department  of  Commerce  ("DOC")  and 
the  Ministry  of  Trade  of  the  Russian 
Federation  ("MOT")  of  Russia  enter  into  this 
suspension  agreement  ("the  Agreement"). 

MOT  will  restrict  exports  of  Cold-Rolled 
Steel  from  all  Russian  producers  and 
exporters  to  the  United  States,  as  provided 
below.  DOC,  pursuant  to  the  U.S. 
antidumping  law  (see  Appendix  II),  on  the 
Effective  Date  of  this  Agreement,  will 
suspend  its  antidumping  investigation  of 
Cold-Rolled  Steel  from  Russia  and  instruct 
the  U.S.  Customs  Service  ("Customs") 
immediately  to  terminate  the  suspension  of 
liquidation  and  release  any  cash  deposit  or 
bond  posted  for  entries  of  Cold-Rolled  Steel 
covered  by  this  Agreement. 

Accordingly,  DOC  and  MOT  agree  as 
follows:  « 

/.  Definitions, 

For  purposes  of  this  Agreement,  the 
following  definitions  apply: 

A.  "Apparent  U.S.  Domestic 
Consumption"  means  apparent  U.S.  domestic 
consumption  determined  using  official 
statistics  of  the  U.S.  Bureau  of  the  Census 
regarding  imports  and  exports,  and  data  from 
the  American  Iron  and  Steel  Institute 
regarding  domestic  shipments,  based  on  the 
methodology  described  in  Appendix  IV  of 
this  Agreement. 

B.  "Date  of  Export"  of  Cold-Rolled  Steel 
into  the  Urfited  States  shall  be  the  date  on 
which  MOT  issued  the  Export  License. 

C.  "Date  of  Sale"  means  the  date  on  which 
price  and  quantity  become  firm,  e.g.,  the  date 
the  contract  is  signed  or  the  specification 
date  if  the  price  and  quantity  become  firm  on 
that  date,  as  reflected  in  Russian  producers' 
records  kept  in  the  ordinary  course  of 
business. 

D.  "Effective  Date"  of  this  Agreement 
means  [Signature  Date]. 

E.  "Export  License"  is  the  document  issued 
by  MOT  that  serves  as  both  an  export  limit 
certificate  and  a  certificate  of  origin. 

F.  "Cold-Rolled  Steel"  means  the  certain 
cold-rolled,  flat-rolled,  carbon  quality  steel 
products  from  Russia  described  in  Appendix 

m. 

G.  "Indirect  Exports"  means  exports  of 
Cold-Rolled  Steel  from  Russia  to  the  United 
States  through  one  or  more  third  countries, 
whether  or  not  such  exports  are  further 
processed,  provided  that  the  further 
processing  does  not  result  in  a  substantial 
transformation  or  a  change  in  the  country  of 
origin. 


H.  "Party  to  the  Proceeding"  means  any 
producer,  exporter,  or  importer  of  Cold- 
Rolled  Steel,  union  of  workers  engaged  in  the 
production  of  Cold-Rolled  Steel,  association 
of  such  parties,  or  the  government  of  any 
country  from  which  such  merchandise  is 
exported,  that  actively  participated  in  the 
antidumping  investigation,  through  written 
submission  of  factual  information  or  written 
argument,  as  described  in  more  detail  in 
Appendix  II. 

1.  "Export  Limit  Period"  means  one  of  the 
following  periods: 

Initial  Export  Limit  Period — ^The  Initial 
Export  Limit  Period  shall  begin  on  January  1, 
2000,  and  end  on  December  31.  2000. 

Subsequent  Export  Limit  Periods — The 
Subsequent  Export  Limit  Periods  shall 
consist  of  each  subsequent  one-year  period, 
the  first  of  which  will  begin  the  day  after  the 
Initial  Export  Limit  Period  ends  and  end  one 
year  later. 

J.  "Reference  Price"  means  the  floor  price 
calculated  by  DOC  for  sales  of  Cold-Rolled 
Steel  for  export  to  the  United  States,  as 
described  in  Article  III. 

K.  "United  States"  means  the  customs 
territory  of  the  United  States  of  America  (the 
50  States,  the  District  of  Columbia  and  Puerto 
Rico)  and  foreign  trade  zones  located  within 
the  territory  of  the  United  States. 

L.  "U.S.  Purchaser"  means  the  first 
purchaser  in  the  United  States  that  is  not 
affiliated  with  the  Russian  producer  or 
exporter  and  all  subsequent  purchasers,  from 
trading  companies  to  consumers. 

M.  "Violation"  means  noncompliance  with 
the  terms  of  this  Agreement,  whether  through 
an  act  or  omission,  except  for  noncompliance 
that  is  inconsequential,  inadvertent,  or  does 
not  substantially  frustrate  the  purposes  of 
this  Agreement. 

//.  Export  Limits 

A.  No  Cold-Rolled  Steel  covered  by  this 
Agreement,  whether  exported  directly  or 
indirectly  from  Russia,  shall  be  entered  into 
the  United  States  unless,  when  cumulated 
with  all  prior  entries  of  Cold-Rolled  Steel 
exported  from  Russia  during  the  Export  Limit 
Period  in  which  that  Cold-Rolled  Steel  was 
exported,  it  does  not  exceed  the  export  limits 
set  forth  below. 

;i.  The  export  limit  for  the  Initial  Export 
Limit  Period  (January  1,  2000,  to  December 
31,  2000)  shall  be  340.000  metric  tons  of 
Cold-Rolled  Steel. 

2.  The  export  limit  for  each  subsequent 
Export  Limit  Period  will  be  adjusted  by: 

(a)  First,  the  export  limit  for  the  previous 
Export  Limit  Period  shall  be  increased  by 
three  per  cent  of  that  export  limit; 

fb)  Second,  the  number  obtained  under 
paragraph  (a)  shall  be  increased  or  decreased 
by  the  result  of  multiplying  the  export  limit 
for  the  previous  Export  Limit  Period  by  the 
percent  change  (up  to  three  percent)  in 
apparent  U.S.  domestic  consumption  of  Cold- 
Rolled  Steel  during  the  most  recent  12 
months  for  which  data  are  available  at  the 
time  the  DOC  makes  this  calculation, 
compared  to  the  previous  12  months  (as 
described  in  Appendix  FV). 

3.  DOC  shall  determine  export  limits  for 
each  Subsequent  Export  Limit  Period  no  later 
than  60  days  prior  to  the  beginning  of  that 
Export  Limit  Period. 


B.  When  Cold-Rolled  Steel  is  imported  into 
the  United  States  and  is  subsequently  re- 
exported, or  re-packaged  and  re-exported,  or 
further  processed  (but  still  covered  by  this 
Agreement)  and  re-exported,  the  amount  re- 
exported shall  be  deducted  from  the  amounts 
of  exports  that  have  been  counted  against  the 
export  limit  for  the  Export  Limit  Period  in 
which  the  re-export  takes  place.  The 
deduction  will  be  applied  only  after  DOC  has 
received,  and  has  had  the  opportunity  to 
verify,  evidence  demonstrating  the  original 
importation,  any  repackaging  or  further 
processing,  and  subsequent  exportation. 

C.  MOT  will  not  issue  Export  Licenses 
authorizing  the  exportation  to  the  United 
States  of  Cold-Rolled  Steel  covered  by  this 
Agreement  in  any  half  of  any  Export  Limit 
Period  that  exceeds  60  percent  of  the  export 
limit  for  that  Export  Limit  Period. 

D.  Notwithstanding  any  other  provision  of 
this  Agreement,  except  Paragraph  FV.B.,  up  to 
15  per  cent  of  the  export  limit  for  any  Export 
Limit  Period  may  be  carried  over  to  the 
Subsequent  Export  Limit  Period  and  up  to  15 
per  cent  of  the  export  limit  for  any  Export 
Limit  Period  may  be  carried  back  to  the  last 
60  days  of  the  previous  Export  Limit  Period. 
Any  carried  over  or  carried  back  allowance 
shall  be  counted  against  the  export  limit  for 
the  previous  or  subsequent  Export  Limit 
Period,  respectively. 

E.  If  DOC  receives  information  indicating 
that  Cold-Rolled  Steel  from  Russia  may  have 
entered  into  the  United  States  in  excess  of 
the  export  limits  establisjied  in  Paragraph 

II. A  or  below  the  reference  price  established 
in  Paragraph  III.C,  DOC  shall  notify  MOT  of 
those  entries  and  provide  to  MOT  all  of  the 
information  concerning  those  entries  that 
DOC  is  able  to  disclose  consistent  with  U.S. 
law.  MOT  shall  respond  within  15  days.  If 
the  information  continues  to  indicate  that 
these  entries  were  in  excess  of  the  export 
limits  or  below  the  reference  price,  DOC  shall 
provide  MOT  with  an  opportunity  for  prompt 
consultations,  which  shall  be  completed 
within  60  days  after  DOC's  initial 
notification.  Once  the  consultations  have 
been  completed,  unless  DOC  concludes  that 
the  entries  were  not  in  excess  of  the  export 
limits  or  below  the  reference  price,  DOC  shall 
count  against  the  export  limit  for  either  the 
current  or  subsequent  Export  Limit  Period,  as 
appropriate,  125  percent  of  the  volume  of  the 
entries  in  excess  of  the  export  limits  or  below 
the  reference  price.  When  a  Russian  producer 
or  exporter  was  responsible  for  the  entries  in 
excess  of  the  export  limits  or  below  the 
reference  price,  MOT  shall  deny  that 
producer  or  exporter  Export  Licenses  for  six 
months  following  the  last  date  of  entry. 
When  any  other  entity  was  involved  with  the 
entries  in  excess  of  the  export  limits  or  below 
the  reference  price,  MOT  shall,  for  one  year 
after  the  last  date  of  entry,  deny  Export 
Licenses  for  the  distribution  of  any  Cold- 
Rolled  Steel  involving  that  entity.  The 
provisions  of  this  section  do  not  supercede 
the  provisions  of  Article  IX  of  this  Agreement 
if  DOC  determines  that  the  entries  were  in 
excess  of  the  export  limits  or  below  the 
reference  price. 

///.  Reference  Price 

A.  MOT  will  ensure  that  Cold-Rolled  Steel 
covered  by  this  Agreement  will  not  be  sold 
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at  a  price  bel 
on  the  Date  of 

B.  DOC  shal 
each  quarter  o 
before  the 

C.  The  Refer^n 
of  the  Initial 
follows: 


I  begi  tin 


the  reference  price  in  effect 
sale. 

issue  Reference  Prices  for 
each  calendar  year  30  days 
ing  of  that  quarter, 
ce  Prices  for  the  first  quarter 
Limit  Period  shall  be  as 


E  ;port  i 


Gra  de(s) 


A611  (full-hard 
A366.  A691 
A619,  A620 


material  only)  ^ 


Price  per 
metric  ton 


$340 
345 
352 


'  The  Refererce  Price  for  A61 1  material  is 
for  Grade  E  tjl-hard  carbon  cold-rolle<l  sheet 
meeting  this  specification.  All  other  Cold- 
Rolled  Steel  meeting  this  specification  may  not 
be  exported  urtil  such  time  as  DOC  and  MOT 
agree,  after  consultations,  upon  a  Reference 
Price  for  such  ihaterial. 


D.  Until  such 
after  consultati  ons 
other  grades  oqCold 
above  grades 
States.  Consult  3t 
Prices  for  othei 
shall  be  held 
shall  be  complied 

E.  Thirty 
quarter  of  each 
(beginning  wi 
the  Reference 
decreased  to  rellect 
weighted-avera  ge 
Cold-Rolled 
subject  to  anti(}um 
investigations 
months  for  w 
compared  to 
weighted 
Cold-Rolled 
three  months 


iti 


hich 
ithe 
-avera  ge 
.  St(  lel 


u  lit 
la>l 
f  iiel 


his 
six  percent  froi  i 
of  those  month  i 
adjusted  on  the 
that  adjustmen 
Reference  Pric< 
source  of  the 
publicly  aval 
U.S.  Bureau  o 
MOT  with  the 
calculation  of 
at  the  time  it 
MOT. 

F.  Reference 
export.  If  the 
than  FOB.  poi t 
that  the  FOB. 
lower  than  the 


s<l 


I  CO  id 


IV.  ImplemenU  tion 

A.  The  Unite  i 
presentation  of 
License  as  a 
United  States 
this  AgreemenI , 
multiple  shipn 
For  multiple  s 
multiple  entries 
license  shall  be 
and  the  volumi 
noted  on  the 
provide  the  importer 
presentation 


time  as  DOC  and  MOT  agree, 
upon  Reference  Prices  for 
-Rolled  Steel,  only  the 
be  exported  to  the  United 
ions  regarding  Reference 
grades  of  Cold-Rolled  Steel 
thin  30  days  of  a  request  and 

within  15  days, 
before  the  start  of  each 
Export  Limit  Period 
the  second  quarter  of  2000) 
^rice  will  be  increased  or 
the  change  in  the 
unit  import  values  for 
from  all  countries  not 
ping  duty  orders  or 
( iver  the  most  recent  three 
data  is  available,  as 
previous  three  months.  If  the 
unit  import  value  for  such 
during  the  last  of  those 
risen  or  fallen  by  more  than 
the  average  of  the  first  two 
the  Reference  Price  will  be 
basis  of  the  last  month,  but 
may  not  raise  or  lower  the 
by  more  than  10  percent.  The 

import  values  will  be 
e  import  statistics  from  the 
Census.  DOC  will  provide 
vorksheets  supporting  its 
h  quarterly  Reference  Price 
ides  the  Reference  Price  to 


«ac 


pi  ovic 


Prices  are  F.O.B.  port  of 
"e  for  export  is  on  terms  other 
of  export,  MOT  will  ensure 
30rt  of  export  price  is  not 
Reference  Price. 


States  shall  require 
an  original  stamped  Export 
"ition  for  enti-y  into  the 
Cold-Rolled  Steel  covered  by 
except  where  there  are 
cnfs  under  a  single  license, 
ipments  at  multiple  ports  or 
at  one  port,  the  original 
presented  with  the  first  entry 
entered  at  that  time  will  be 
1  license.  Customs  will 
with  a  certified  copy  for 
toiCustoms  with  the  importer's 
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next  entry  under  that  license.  Subsequent 
entries  at  that  port  can  be  made  from  copies 
of  the  original  which  reflect  all  of  the 
deductions  made  from  the  original  license. 

B.  Export  Licenses  must  contain,  for  each 
grade  of  Cold-Rolled  Steel  covered  by  the 
license,  the  quantity  in  metric  tons, 
dimensions  (gauge,  width,  and  length  (in  the 
case  of  coils,  length,  if  appropriate))  unit 
price,  and  F.O.B.  sales  value.  If  necessary, 
additional  information  may  be  included  on 
the  Export  License  or,  if  necessary,  a  separate 
page  attached  to  the  Export  License.  DOC 
will  deduct  the  quantity  listed  on  each 
Export  License  from  the  export  limit  for  the 
Export  Limit  Period  in  which  the  Date  of 
Export  falls.  However,  if  the  bills  of  lading 
for  all  of  the  shipments  under  an  Export 
License  establish  that  the  actual  imports  into 
the  United  States  under  that  license  were  less 
than  the  total  volume  listed  on  the  license, 
EKX!  will  reflect  the  actual  amount  as  having 
been  deducted  from  the  volume  listed  on  the 
export  license,  but,  notwithstanding  the 
carry-over  and  carry-back  limitations  in 
Paragraph  II.D,  will  authorize  MOT  to  issue 

a  new  Export  License  in  the  same  or 
Subsequent  Export  Licensing  Period 
authorizing  additional  exports  equal  in 
volume  to  the  volume  of  the  undershipment. 
Exports  under  such  additional  licenses  will 
be  counted  against  the  export  limit  for  the 
Export  Limit  Period  containing  the  Date  of 
Export  of  the  undershipment.  Prior  to 
utilizing  any  such  undershipment,  MOT 
shall  notify  DOC  of  the  Export  License(s) 
under  which  the  undershipment  occurred, 
the  Date  of  Export  recorded  on  the  License(s), 
the  amount  of  the  undershipment,  and 
provide  DOC  with  no  less  than  30  days  to 
confirm  the  undershipment  volume.  The 
United  States  will  prohibit  the  entry  of  any 
Cold-Rolled  Steel  from  Russia  not 
accompanied  by  an  original  stamped  Export 
License,  except  as  provided  in  Paragraph 
IV.A.2 

C.  MOT  will  ensure  compliance  with  all  of 
the  provisions  of  this  Agreement.  In  order  to 
ensure  such  compliance,  MOT  will  take  at 
least  the  following  measures: 

1.  Ensure  that  no  steel  subject  to  this 
Agreement  is  exported  from  Russia  for  entry 
into  the  United  States  during  any  Export 
Limit  Period  that  exceeds  the  export  limit  for 
that  Export  Limit  Period  or  that  is  priced 
below  the  Reference  Price  in  effect  on  the 
date  of  sale. 

2.  Establish  an  export  limit  licensing  and 
enforcement  program  for  all  direct  and 
indirect  exports  of  Cold-Rolled  Steel  to  the 
United  States  no  later  than  30  days  after  the 
Effective  Date. 

3.  Require  that  applications  for  Export 
Licenses  be  accompanied  by  a  report 
containing  all  of  the  information  listed  in 
part  A  of  Appendix  I  (Exports  to  the  United 
States). 

4.  Refuse  to  issue  an  Export  License  to  any 
applicant  that  does  not  permit  full 
verification  and  reporting  under  this 
Agreement  of  all  of  the  information  in  the 
application. 

5.  Issue  Export  Licenses  sequentially, 
endorsed  against  the  export  limit  for  the 


^  The  validity  of  an  Export  License  will  not  be 
affected  by  a  subsequent  change  of  an  HTS  number. 


relevant  Export  Limit  Period,  and  reference 
any  notice  of  export  limit  allocation  results 
for  the  relevant  Export  Limit  Period.  Export 
Licenses  shall  remain  valid  for  entry  into  the 
United  States  for  six  months.  DOC  and  MOT 
may  agree  to  an  extension  of  the  validity  of 
the  Export  License  in  extraordinary 
circumstances. 

6.  Issue  Export  Licenses  in  the  English 
language  and,  at  the  discretion  of  MOT,  also 
in  the  Russian  language. 

7.  Issue  Export  Licenses  no  earlier  than  ( 
days  before  the  day  on  which  the  Cold-Roljed 
Steel  is  accepted  by  a  transportation 
company,  as  indicated  in  the  bill  of  lading  or 
a  comparable  transportation  document,  for 
export. 

8.  Collect  all  existing  information  from  all 
Russian  producers,  exporters,  brokers,  if 
applicable,  traders  of  Cold-Rolled  Steel,  and 
their  relevant  affiliated  parties,  as  well  as 
relevant  trading  companies/resellers  utilized 
by  Russian  producers,  on  the  sale  of  Cold- 
Rolled  Steel,  and  report  such  information 
pursuant  to  Article  VI  of  this  Agreement. 

9.  Permit  full  verification  of  all  information 
related  to  the  administration  of  this 
Agreement  on  an  annual  basis  or  more 
frequently,  as  DOC  deems  necessary,  to 
ensure  that  MOT  is  in  full  compliance  with 
this  Agreement  and  that  all  Russian 
producers  and  exporters  are  in  compliance 
with  the  requirements  that  MOT  has  placed 
upon  them  under  this  Agreement.  This 
requirement  applies  to  both  Russian  State 
documents  and  non-State  documents,  such  as 
sales  contracts.  In  the  course  of  verification, 
DOC  will  examine  documents  that  record  the 
description  of  products  exported  to  the 
United  States,  including  dimensions  (gauge, 
width,  and  length)  and  heat  numbers.  Such 
verifications  wi!l  take  place  in  association 
with  scheduled  consultations  whenever 
possible. 

10.  Ensure  compliance  with  all  procedures 
established  in  order  to  effectuate  this 
Agreement  by  any  official  Russian 
institution,  chamber,  or  other  authorized 
Russian  entity,  and  any  Russian  producer, 
exporter,  broker,  and  trader  of  Cold-Rolled 
Steel,  their  relevemt  affiliated  parties,  and  any 
relevant  trading  company  or  reseller  utilized 
by  a  Russian  producer  to  make  sales  to  the 
United  States. 

11.  Impose  strict  measures,  such  as 
prohibition  from  participation  in  the  export 
limits  allowed  by  the  Agreement,  in  the  event 
that  any  Russian  entity  does  not  comply  in 
full  with  the  requirements  established  by 
MOT  pursuant  to  this  Agreement. 

V.  Anticircumvention 

A.  MOT  will  take  all  necessary  measures 
to  prevent  circumvention  of  this  Agreement, 
including  at  least  the  following: 

1.  Require  that  all  Russian  exporters  of 
Cold-Rolled  Steel  agree,  as  a  condition  of 
being  permitted  to  export  any  Cold-Rolled 
Steel,  regardless  of  destination,  not  to  engage 
in  any  of  the  following  activities: 

a.  Exporting  to  the  United  States  Cold- 
Rolled  Steel  subject  to  this  Agreement  that  is 
not  accompanied  by  an  Export  License  issued 
pursuant  to  this  Agreement. 

b.  Transshipping  Cold-Rolled  Steel  that  is 
subject  to  this  Agreement  to  the  United  States 
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through  third  countries  unaccompanied  by 
an  Export  License. 

c.  Arranging  for  processing  of  Cold-Rolled 
Steel  subject  to  this  Agreement  either  in 
Russia  or  in  any  third  country  for  exportation 
to  the  United  States  not  accompanied  by  an 
Export  License,  but  only  if  such  processing 

is  covered  by  the  definition  of  "indirect 
exports"  in  Paragraph  I.G. 

d.  Exchanging  ("swapping")  Cold-Rolled 
Steel  subject  to  this  Agreement  for  non- 
subject  Cold-Rolled  Steel,  so  as  to  cause  the 
non-subject  steel  to  be  entered  into  the 
United  States  in  place  of  the  subject  Cold- 
Rolled  Steel,  thereby  evading  the  export 
limits  under  this  Agreement.  "Swaps" 
include,  but  are  not  limited  to: 

i.  Ownership  swaps — involve  the  exchange 
of  ownership  of  Cold-Rolled  Steel  without 
physical  transfer.  These  may  include 
exchange  of  ownership  of  Cold-Rolled  Steel 
in  different  countries,  so  that  the  parties 
obtain  ownership  of  products  located  in 
different  countries,  or  exchange  of  ownership 
of  Cold-Rolled  Steel  produced  in  different 
countries,  so  that  the  parties  obtain 
ownership  of  products  of  different  national 
origin. 

ii.  Flag  swaps — involve  the  exchange  of 
indicia  of  national  origin  of  Cold-Rolled 
Steel,  without  any  exchange  of  ownership. 

iii.  Displacement  Swaps — involve  the  sale 
or  delivery  of  Cold-Rolled  Steel  from  Russia 
to  an  intermediary  countn,'  (or  countries) 
which,  regardless  of  the  sequence  of  events, 
results  in  the  ultimate  sale  or  delivery  into 
the  United  States  of  displaced  cold-rolled 
steel,  where  the  Russian  exporter  knew  or 
had  reason  to  know  that  the  export  sale 
would  have  that  result. 

2.  Require  that  all  Russian  exporters  of 
Cold-Rolled  Steel  agree,  as  a  condition  of 
being  permitted  to  export  any  Cold-Rolled 
Steel,  regardless  of  destination,  to  require  all 
of  their  customers  to  agree,  as  part  of  the 
contract  for  sale: 

a.  Not  to  engage  in  any  of  the  activities 
listed  in  Paragraph  V.A.I  of  this  Agreement. 
This  requirement  does  not  apply  to  exports 
to  the  United  States  that  are  accompanied  by 
a  valid  Export  License. 

b.  To  include  that  same  requirement  in  any 
subsequent  contracts  for  the  sale  or  transfer 
of  such  steel,  and  to  report  to  MOT 
subsequent  arrangements  entered  into  for  the 
sale,  transfer  exchange,  or  loan  to  the  United 
States  of  Cold-Rolled  Steel  covered  by  this 

"Agreement. 

3.  When  MOT  has  received  an  allegation 
that  circumvention  has  occurred,  including 

•  an  allegation  from  DOC,  MOT  shall  promptly 
initiate  an  inquiry,  normally  complete  the 
inquiry  within  45  days  and  notify  DOC  of  the 
results  of  the  inquiry  within  15  days  after  the 
conclusion  of  the  inquiry. 

4.  If  MOT  determines  that  a  Russian  entity 
has  participated  in  a  transaction 
circumventing  this  Agreement,  MOT  shall 
impose  penalties  upon  such  company 
including,  but  not  limited  to,  denial  of  access 
to  export  certificates  for  Cold-Rolled  Steel 
under  this  Agreement. 

5.  If  MOT  determines  that  a  Russian  entity 
has  participated  in  the  circumvention  of  this 
Agreemer^t,  MOT  shall  count  against  the 
export  limit  for  the  Export  Limit  Period  in 


which  the  circumvention  took  place  an 
amount  of  Cold-Rolled  Steel  equivalent  to  the 
amount  involved  in  such  circumvention  and 
shall  immediately  notify  DOC  of  the  amount 
deducted.  If  sufficient  tonnage  is  not 
available  in  the  current  Export  Limit  Period, 
then  the  remaining  amount  shall  be  deducted 
from  the  subsequent  Export  Limit  Period  or 
Periods. 

6.  If  MOT  determines  that  a  company  from 
a  third  country  has  circumvented  the 
Agreement  and  DOC  and  MOT  agree  that  no 
Russian  entity  participated  in  or  had 
knowledge  of  such  activities,  then  the  Parties 
shall  hold  consultations  for  the  purpose  of 
sharing  information  regarding  such 
circumvention  and  reaching  mutual 
agreement  on  the  appropriate  measures  to  be 
taken  to  eliminate  such  circumvention.  If  the 
Parties  are  unable  to  reach  mutual  agreement 
within  45  days,  then  DOC  may  take 
appropriate  measures,  such  as  deducting  the 
amount  of  Cold-Rolled  Steel  involved  in  such 
circumvention  from  the  export  limit  for  the 
then-current  Export  Limit  Period  or  a 
subsequent  Period.  Before  taking  such 
measures,  DOC  will  notify  MOT  of  the  facts 
and  reasons  constituting  the  basis  for  DOC's 
intended  action  and  will  afford  MOT  15  days 
in  which  to  comment. 

B.  DOC  will  direct  the  U.S.  Customs 
Service  to  require  all  importers  of  Cold- 
Rolled  Steel  into  the  United  States,  regardless 
of  the  stated  country  of  origin  of  those 
imports,  to  submit  a  written  statement,  on  the 
last  day  of  every  quarter,  listing  all  entries  of 
such  merchandise  and  certifying  that  the 
Cold-Rolled  Steel  imported  during  that 
quarter  was  not  obtained  under  any 
artangemenl  in  circumvention  of  this 
Agreement.  Where  DOC  has  reason  to  believe 
that  such  a  certification  has  been  made 
falsely,  DOC  will  refer  the  matter  to  the  U.S. 
Customs  Service  or  U.S.  Department  of 
Justice  for  further  action. 

C.  DOC  will  investigate  any  allegations  of 
circumvention  which  are  brought  to  its 
attention,  both  by  asking  MOT  to  investigate 
such  allegations  and  by  itself  gathering 
relevant  information.  MOT  will  respond  to 
requests  from  DOC  for  inforrnation  relating  to 
the  allegations  under  Paragraph  VI. A. 4.  In 
distinguishing  normal  arrangements,  swaps, 
or  other  exchanges  in  the  Cold-Rolled  Steel 
market  from  arrangements,  swaps,  or  other 
exchanges  which  would  result  in  the 
circumvention  of  the  export  limits 
established  by  this  Agreement,  DOC  will  take 
the  following  factors  into  account: 

1.  Existence  of  any  verbal  or  written 
arrangement  leading  to  circumvention  of  this 
Agreement: 

2.  Existence  and  function  of  any 
subsidiaries  or  affiliates  of  the  parties 
involved; 

3.  Existence  and  function  of  any  historical 
and  traditional  patterns  of  production  and 
trade  among  the  parties  involved,  and  any 
deviation  from  such  patterns: 

4.  Existence  of  any  payments  unaccounted 
for  by  previous  or  subsequent  deliveries,  or 
any  payments  to  one  party  for  Cold-Rolled 
Steel  delivered  or  swapped  by  another  party; 

5.  Sequence  and  timing  of  tha 
arrangements;  and 

6.  Any  other  information  relevant  to  the 
transaction  or  circumstances. 


D.  In  the  event  that  DOC  determines  that 
a  Russian  entity  has  participated  in 
circumvention  of  this  Agreement,  DOC  and 
MOT  shall  hold  consultations  for  the  purpose 
of  sharing  evidence  regarding  such 
circumvention  and  reaching  mutual 
agreement  on  an  appropriate  resolution  of  the 
problem.  If  DOC  and  MOT  are  unable  to 
reach  mutual  agreement  within  60  days.  DOC 
may  lake  appropriate  measures,  such  as 
deducting  the  amount  of  Cold-Rolled  Steel 
involved  in  such  circumvention  fixim  the 
export  limit  for  the  current  Export  Limit 
Period  (or,  if  necessary,  the  Subsequent 
Export  Limit  Period)  or  instructing  the  U.S. 
Customs  Service  to  deny  entry  to  any  Russian 
Cold-Rolled  Steel  sold  by  the  entity  found  to 
be  circumventing  the  Agreement.  Before 
taking  such  measures.  DOC  will  notifv'  MOT 
of  the  basis  for  DOC's  intended  action  and 
will  afTord  MOT  30  days  in  which  to 
comment.  DOC  will  enter  its  determinations 
regarding  circumvention  into  the  record  of 
the  Agreement.  MOT  may  request  an 
extension  of  up  tol5  days  for  any  of  the 
deadlines  mentioned  in  this  Article. 

V'7.  Monitoring  and  Notifications 

A.  MOT  will  collect  and  provide  to  DOC 
such  information  as  is  necessary  and 
appropriate  to  monitor  the  implementation 
of.  and  compliance  with,  this  Agreement, 
including  the  following: 

1.  Thirty  days  following  the  allocation  of 
export  rights  for  any  Export  Limit  Period, 

MOT  shall  notif\'  DOC  of  each  allocation 
recipient  and  the  volume  granted  to  each 
recipient.  MOT  also  shall  inform  DOC  of  any 
changes  in  the  volume  allocated  to 
individual  quota  recipients  within  60  days  of 
the  date  on  which  such  changes  become 
effective. 

2.  MOT  shall  collect  and  provide  to  DOC 
information  on  exports  to  the  United  States 
in  the  format  in  Appendix  I  to  this 
Agreement,  and  on  the  aggregate  quantity 
and  value  of  exports  of  Cold-Rolled  Steel  to 
all  other  countries.  In  addition  to  this 
information^  upon  request  by  DOC,  MOT  will 
also  provide  a  list  of  heat  numbers  for  each 
shipment  to  the  United  States.  This 
information  will  be  subject  to  verification. 
This  information  will  be  based  on  semi- 
annual periods  (January  1  through  June  30 
and  July  1  through  December  31),  and  will 
be  provided  no  later  than  90  days  following 
the  end  of  each  half-year  period,  beginning 
on  September  30.  2000. 

3.  Upon  request  by  EXXZ,  and  subject  to  the 
provisions  of  Paragraph  VIl.A,  MOT  shall 
also  collect  and  provide  to  DOC.  within  45 
days  of  the  request,  transaction-specific  data 
for  sales  of  Cold-Rolled  Steel  within  the 
Russian  home  market  or  to  any  third  country 
or  countries,  in  the  format  provided  in 
Appendix  I. 

4.  Within  15  days  of  a  request  from  DOC 
for  information  concerning  alleged 
circumvention  or  other  violation  of  this 
Agreement,  MOT  shall  share  with  DOC  all 
information  received  or  collected  by  MOT 
regarding  its  inquiries,  its  analysis  of  such 
information,  and  the  results  of  such 
inquiries. 

5.  MOT  will  inform  DOC  of  any  violations 
of  any  provisions  of  this  Agreement  that 
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hearing  on  issues  raised  during  the  preceding 
Export  Limit  Period.  If  such  a  hearing  is 
requested,  it  will  be  conducted  in  accordance 
with  U.S.  laws  and  regulations. 

VIII.  Consultations 

A.  If,  in  response  to  a  request  by  MOT  at 
any  time,  DOC  determines  that  the  Reference 
Price  calculated  under  Article  III  prevents 
Russian  producers  from  participating  in  the 
U.S.  market,  MOT  and  DOC  will  promptly 
enter  into  consultations  in  order  to  review 
the  market  situation  and  the  appropriateness 
of  the  Reference  Price  level. 

B.  MOT  and  DOC  shall  hold  consultations 
concerning  the  implementation,  operation 
(including  the  calculation  of  Reference 
Prices)  and  enforcement  of  this  Agreement 
each  year  during  the  anniversary  month  of 
this  Agreement. 

C.  Additional  consultations  on  any  aspect 
of  this  Agreement  shall  be  held  as  soon  as 
possible,  but  no  later  than  30  days,  after  a 
request  by  either  MOT  or  DOC. 

D.  If  DOC  receives  information  indicating 
that  there  has  been  a  violation  of  this 
Agreement,  DOC  shall  promptly  request 
special  consultations  with  MOT.  Such 
consultations  shall  begin  no  later  than  21 
days  after  the  day  of  DOC's  request,  and  must 
be  completed  within  40  days  after 
commencement.  After  completion  of  the 
consultations,  DOC  will  provide  MOT  20 
days  within  which  to  provide  comments. 

E.  Two  years  after  the  effective  date  of  this 
Agreement,  EX)C  and  MOT  shall  enter  into 
additional  consultations  to  review  the  extent 
to  which  this  Agreement  is  accomplishing 
the  purposes  set  forth  in  the  preamble  and 
make  any  revisions  consistent  with  U.S.  law 
that  are  appropriate  in  light  of  their  mutual 
conclusions. 

IX.  Violations 

A.  DOC  will  investigate  any  information 
relating  to  circumvention  or  other  violations 
of  this  Agreement  which  is  brought  to  its 
attention,  both  by  asking  MOT  to  investigate 
such  allegations  and  by  itself  gathering 
relevant  information.  Prior  to  making  a 
determination  that  a  violation  has  occurred, 
DOC  will  engage  in  consultations  with  MOT, 
pursuant  to  Paragraphs  V.D  or  VIII.D.  of  this 
Agreement. 

B.  DOC  will  determine  whether  a  violation 
has  occurred  within  30  days  after  the  date  for 
submission  of  comments  by  MOT  upon  the 
allegation  under  Paragraph  VIII.D. 

C.  If  DOC  determines  that  this  Agreement 
is  being  or  has  been  violated,  DOC  will  take 
such  action  as  it  determines  is  appropriate 
under  U.S.  law  and  regulations. 

X.  Duration 

A.  This  Agreement  will  remain  in  force 
until  the  underlying  antidumping  proceeding 
is  terminated  in  accordance  with  U.S. 
antidumping  law. 

B.  DOC  will,  upon  receiving  a  proper 
request  made  by  MOT,  conduct  an 
administrative  review  of  this  Agreement 
under  U.S.  laws  and  regulations. 

C.  MOT  or  DOC  may  terminate  this 
Agreement  at  any  time  upon  written  notice 
to  the  other  party.  Termination  shall  be 
effective  60  days  after  such  notice  is  given. 
Upon  termination  of  this  Agreement,  the 


provisions  of  U.S.  antidumping  law  and 
regulations  shall  apply.  In  addition,  EX)C 
shall  terminate  this  agreement  if  MOT 
withdraws  fix)m  "The  Agreement  Concerning 
Trade  In  Certain  Steel  Products  From  The 
Russian  Federation."  Termination  shall  be 
effective  60  days  after  the  written  notice  of 
MOT's  withdrawal. 

XI.  Other  Provisions 

A.  EXX;  finds  that  this  Agreement  is  in  the 
public  interest,  that  effective  monitoring  of 
this  Agreement  by  the  United  States  is 
practicable,  and  that  this  Agreement  will 
prevent  the  suppression  or  undercutting  of 
price  levels  of  United  States  domestic  Cold- 
Rolled  Steel  products  by  imports  of  the  Cold- 
Rolled  Steel  subject  to  this  Agreement. 

B.  DOC  does  not  consider  any  of  the 
obligations  concerning  exports  of  Cold- 
Rolled  Steel  to  the  United  States  undertaken 
by  MOT  pursuant  to  this  Agreement  relevant 
to  the  question  of  whether  firms  in  the 
underlying  investigation  would  be  entitled  to 
separate  rates,  should  the  investigation  be 
resumed  for  any  reason. 

C.  The  English  and  Russian  language 
versions  of  this  Agreement  shall  be  authentic, 
with  the  English  version  being  controlling  for 
purposes  of  interpreting  and  implementing 
the  terms  and  conditions  of  this  Agreement. 

D.  All  provisions  of  this  Agreement, 
including  the  provisions  of  the  Preamble, 
shall  have  equal  force. 

E.  For  all  purposes  hereunder,  the 
signatory  Parties  shall  be  represented  by,  and 
all  communications  and  notices  shall  be 
given  and  addressed  to: 

DOC:  U.S.  Department  of  Commerce, 
Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  Washington,  D.C.  20230 

MOT:  Department  for  State  Regulation  of 
External  Economic  Activities,  Ministry  of 
Trade  of  the  Russian  Federation,  18/1 
Ovchinnikovskaya  naberezhnaya,  Moscow, 
1  13324,  Russia 

Signed  on  this  13th  day  of  January,  -2000. 
For  DOC: 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

For  MOT: 

Yuri  V.  Akhremenko, 

Trade  Representative  of  the  Russian 
Federation  to  the  United  States.Minister- 
Counsellor  Commercial. 

Appendix  I 

In  accordance  with  the  established  format, 
MOT  shall  collect  and  provide  to  DOC  all 
information  necessary  to  ensure  compliance 
with  this  Agreement.  This  information  will 
be  provided  to  DOC  on  a  semi-annual  basis. 

MOT  will  collect  and  maintain  data  on 
exports  to  the  United  States  on  a  continuous 
basis.  Sales  data  for  the  home  market,  and 
data  for  exports  to  countries  other  than  the 
United  States,  will  be  reported  upon  request. 

MOT  will  provide  a  narrative  explanation 
to  substantiate  all  data  collected  in 
accordance  with  the  following  formats: 
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A.  Exports  to  the  United  States 

MOT  will  provide  all  Export  Licenses 
issued  to  Russian  entities,  which  shall 
contain  the  following  information  with  the 
exception  that  information  requested  in  item 
#9,  date  of  entry,  item  #10,  importer  of 
record,  item  #16,  final  destination,  and  item 
#17,  other,  may  be  omitted  if  unknown  to 
MOT  and  the  licensee. 

1.  Export  License/Temporary  Document: 
Indicate  the  number(s)  relating  to  each  sale 
and  or  entry. 

2.  Description  of  Merchandise:  Include  the 
10  digit  HTS  category,  the  ASTM  or 
equivalent  grade,  and  the  width  and 
thickness  of  merchandise. 

3.  Quantity:  Indicate  in  metric  tons. 

4.  F.O.B.  Sales  Value:  Indicate  value  and 
currency  used. 

5.  Unit  Price:  Indicate  unit  price  per  metric 
ton  and  currency  us'ed. 

6.  Date  of  Sale:  The  date  all  essential  terms 
of  the  order  (i.e,  price  and  quantity)  become 
fixed. 

7.  Sales  Order  Number(s):  Indicate  the 
number(s)  relating  to  each  sale  and/or  entry. 

8.  Date  of  Export:  Date  the  Export  License/ 
Temporary  Document  is  Issued. 

9.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date  book 
transfer  took  place. 

10.  Importer  of  Record:  Name  and  address. 

11.  Trading  Company:  Name  and  address 
of  trading  company  involved  in  sale. 

12.  Customer:  Name  and  address  of  the 
first  unaffiliated  party  purchasing  from  the 
Russian  exporter. 

13.  Customer  Relationship:  Indicate 
whether  the  customer  is  affiliated  or 
unaffiliated  to  the  Russian  exporter. 

14.  Allocation  to  Exporter:  Indicate  the 
total  amount  of  quota  allocated  to  the 
individual  exporter  during  the  Relevant 
Period. 

15.  Allocation  Remaining:  Indicate  the 
remaining  export  limit  allocation  available  to 
the  individual  exporter  during  the  export 
limit  period. 

16.  Final  Destination:  The  complete  name 
and  ajddress  of  the  U.S.  purchaser. 

17.  Other:  The  identity  of  any  party(ies)  in 
the  transaction  chain  between  the  customer 
and  the  final  destination/U.S.  purchaser. 

B.  Exports  Other  Than  to  the  United  States 

Pursuant  to  Paragraph  VI. A,  MOT  will 
provide  country-specific  volume  and  value 
information  for  exports  of  Cold-Rolled  Steel 
to  third  countries,  upon  request,  regardless  of 
whether  MOT  licenses  exports  of  Cold-Rolled 
Steel  to  such  country(ies).  The  following 
information  shall  be  provided  except  that 
information  requested  in  item  #6,  date  of 
entry,  #7,  importer  of  record,  and  item  #10, 
other,  may  be  omitted  if  unknown  to  MOT 
and  the  Russian  licensee. 

1.  Export  License/Temporary  Document: 
Indicate  the  number(s)  relating  to  each  sale 
and/or  entry,  if  any. 

2.  Quantity:  Indicate  in  original  units  of 
measure  sold  and/or  entered  in  metric  tons. 

3.  Date  of  Sale:  The  date  all  essential  terms 
of  the  order  (i.e.,  price  and  quantity)  become 
fixed. 

4.  Sales  Order  Number(s):  Indicate  the 
number{s)  relating  to  each  sale  and/or  entry. 


5.  Date  of  Export:  Date  Export  License/ 
Temporary  Document  is  issued,  if  any. 

6.  Date  of  Entry:  Date  the  merchandise 
entered  the  third  country  or  the  date  a  book 
transfer  took  place. 

7.  Importer  of  Record:  Name  and  address. 

8.  Customer:  Name  and  address  of  the  first 
unaffiliated  party  purchasing  from  the 
Russian  exporter. 

9.  Customer  Relationship:  Indicate  whether 
the  customer  is  affiliated  or  unaffiliated. 

10.  Other:  The  identity  of  any  party(ies)  in 
the  transaction  chain  between  the  customer 
and  the  final  destination. 

C.  Home  Market  Sales 

Pursuant  to  Paragraph  VILA,  the  MOT  will 
provide  home  market  volume  and  value 
information  for  sales  of  Cold-Rolled  Steel, 
upon  request.  The  following  information 
shall  be  provided  with  the  exception  of  item 
#6,  other,  if  unknown  to  MOT  and  the 
Russian  producer/exporter. 

1.  Quantity:  Indicate  in  original  units  of 
measure  sold  and/or  entered  in  metric  tons. 

2.  Date  of  Sale:  The  date  all  essential  terms 
of  order  (i.e.,  price  and  quantity)  become 
fixed. 

3.  Sales  Order  Number(s):  Indicate  the 
number(s)  relating  to  each  sale  and/or  entry. 

4.  Customer:  Name  and  address  of  the  first 
unaffiliated  party  purchasing  from  the 
Russian  exporter. 

5.  Customer  Relationship:  Indicate  whether 
the  customer  is  affiliated  or  unaffiliated. 

6.  Other:  The  identity  of  any  party(ies)  in 
the  transaction  chain  between  the  customer 
and  the  final  destination. 

Appendix  II 

Section  734  (1)  of  the  Tariff  Act  of  1930  as 
amended,  provides,  in  part,  as  follows: 

(1 )  Special  Rule  for  Non-Market  Economy 
Countries. 

(1)  In  General. — The  administering 
authority  may  suspend  an  investigation 
under  this  subtitle  upon  acceptance  of  an 
agreement  with  a  non-market  economy 
country  to  restrict  the  volume  of  imports  into 
the  United  States  of  the  merchandise  under 
investigation  only  if  the  administering 
authority  determines  that 

(A) — Such  agreement  satisfies  the 
requirements  of  subsection  (d).  and 

(B) — Will  prevent  the  suppression  or 
undercutting  of  price  levels  of  domestic 
products  by  imports  of  the  merchandise 
under  investigation. 

(2)  Failure  of  Agreements — If  the 
administering  authority  determines  that  the 
agreement  accepted  under  this  subsection  no 
longer  prevents  the  .suppression  or 
undercutting  of  domestic  prices  of 
merchandise  manufactured  in  the  United 
States,  the  provisions  of  subsection  (I)  shall 
apply. 

Section  771(9)  of  the  Tariff  .^ct  of  1930,  as 
amended,  provides  in  part,  as  follows: 

(9)  Interested  Party — The  term  "interested 
party"  means — 

(A)  A  foreign  manufacturer,  producer,  or 
exporter,  or  the  United  States  importer,  of 
subject  merchandise  under  this  title  or  a 
trade  or  business  association  a  majority  of  the 
members  of  which  are  producers,  exporters, 
or  importers  of  such  merchandise. 


(B)  The  government  of  a  country  in  which 
such  merchandise  is  produced  or 
manufactured  or  from  which  such 
merchandise  is  exported, 

(C)  A  manufacturer,  producer,  or 
wholesaler  in  the  United  States  of  a  domestic 
like  product, 

(D)  A  certified  union  or  recognized  union 
or  group  of  workers  which  is  representative 
of  an  industry  engaged  in  the  manufacture, 
production,  or  wholesale  in  the  United  States 
of  a  domestic  like  product. 

(E)  A  trade  or  business  association  a 
majority  of  whose  members  manufacture, 
produce,  or  wholesale  a  domestic  like 
product  in  the  United  States, 

(F)  An  association,  a  majority  of  whose 
members  is  composed  of  interested  parties 
described  in  subparagraph  (C),  (D),  or  (E) 
with  respect  to  a  domestic  like  product. 

Appendix  III 

For  purposes  of  this  Agreement,  Certain 
Cold-Rolled  Flat-Rolled  Carbon  Quality  Steel 
Products  are  defined  as  the  following: 

Certain  cold-rolled  (cold-reduced)  fiat- 
rolled  carbon-quality  steel  products,  neither 
clad,  plated,  nor  coated  with  metal,  but 
whether  or  not  annealed,  painted,  varnished, 
or  coated  with  plastics  or  other  non-metallic 
substances,  both  in  coils,  0.5  inch  wide  or 
wider,  (whether  or  not  in  successively 
superimposed  layers  and/or  otherwise  coiled, 
such  as  spirally  oscillated  coils),  and  also  in 
straight  lengths,  which,  if  less  than  4.75  mm 
in  thickness  having  a  width  that  is  0.5  inch 
or  greater  and  that  measures  at  least  10  times 
the  thickness;  or,  if  of  a  thickness  of  4.75  mm 
or  more,  having  a  width  exceeding  150  mm 
and  measuring  at  least  twice  the  thickness. 
The  products  described  above  may  be 
rectangular,  square,  circular  or  other  shape 
and  include  products  of  either  rectangular  or 
non-rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to  the 
rolling  process  (i.e.,  products  which  have 
been  "worked  after  rolling")  "  for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  ("IF"))  steels, 
high  strength  low  alloy  ("HSLA")  steels,  and 
motor  lamination  steels.  IF  steels  are 
recognized  as  low  carbon  steels  with  micro- 
alloying  levels  of  elements  such  as  titanium 
and/or  niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium,  copper, 
niobium,  titanium,  vanadium,  and 
molybdenum.  Motor  lamination  steels 
contain  micro-alloying  levels  of  elements 
such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope  of  this 
Agreement,  regardless  of  definitions  in  the 
Harmonized  Tariff  Schedules  of  the  LInited 
States  ("HTSUS"),  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each  of 
the  other  contained  elements:  (2)  the  carbon 
content  is  2  percent  or  less,  Dy  weight,  and; 
(3)  none  of  the  elements  listed  below  exceeds 
the  quantity,  by  weight,  respectively 
indicated: 

1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
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1.00  percent  o 
0.50  percent  o 
1.25  percent  o 
0.30  percent  o: 
0.40  percent  o 
1.25  percent  o 
0.30  percent  o 
0.10  percent  o 
0.10  percent  o: 

columbi 
0.15  percent  o 
0.15  percent  o 

All 
description 
quantities  do 
element  levels 
scope  of  this 
excluded.  The 
example,  are 
excluded  from 

•  SAE  grade 
grades)  above 


copper,  or 
aluminum,  or 
chromium,  or 
cobalt,  or 
lead,  or 
nickel,  or 
tungsten,  or 
molybdenum,  or 
niobium  (also  called 

or 
vanadium,  or 


zirconium. 


products  that  meet  the  written  physical 
in  which  the  chemistry 
exceed  any  one  of  the  noted 
listed  above,  are  within  the 
A  ^eement  unless  specifically 
"oUowing  products,  by  way  of 

ide  and/or  specifically 
the  scope  of  this  Agreement: 
(formerly  also  called  AISI 
4300; 
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rot  1 


•  Ball  bearing  steels,  as  defined  in  the 
HTSUS: 

•  Tool  steels,  as  defined  in  the  HTSUS; 

•  Silico-manganese  steel,  as  defined  in  the 
HTSUS: 

•  Silicon-electrical  steels,  as  defined  in  the 
HTSUS,  that  are  grain-oriented; 

•  Silicon-electrical  steels,  as  defined  in  the 
HTSUS,  that  are  not  grain-oriented  and  that 
have  a  silicon  level  exceeding  2.25  percent; 

•  All  products  (proprietary  or  otherwise) 
based  on  an  alloy  ASTM  specification 
(sample  specifications:  ASTM  A506,  A507); 

•  Silicon-electrical  steels,  as  defined  in  the 
HTSUS,  that  are  not  grain-oriented  and  that 
have  a  silicon  level  less  than  2.25  percent, 
and 

(a)  fully-processed,  with  a  core  loss  of  less 
than  0.14  watts/pound  per  mil  (.001 
inches),  or 

Chemical  Composition 


(b)  semi-processed,  with  core  loss  of  less 
than  0.085  watts/pound  per  mil  (.001 
inches); 

•  Certain  shadow  mask  steel,  which  is 
aluminum  killed  cold-rolled  steel  coil  that  is 
open  coil  annealed,  has  an  ultra-flat, 
isotropic  surface,  and  which  meets  the 
following  characteristics: 

Thickness:  0.001  to  0.010  inches. 

Width:  15  to  32  inches. 

Chemical  Composition 


Element .. 
Weight  % 


C 
<0.002% 


•  Certain  flapper  valve  steel,  which  is 
hardened  and  tempered,  surface  polished, 
and  which  meets  the  following 
characteristics: 

Thickness:  <1.0  mm 

Width:  <152.4mm 


Element 
Weight  . 


C 
0.90-1.05 


Si 
0.15-0.35 


Mn 
0.30-0.50 


P 
<0.03 


S 
<  0.006 


Mechanical  Properties 


Tensile  Strengtfi 
Hardness  ... 


>  162  Kgf/mm2 

>  475  Vickers  hardness  number 


Physical  Properties 


Flatness 


<  0.2%  of  nominal  strip  width 


Microstruclure:  Completely  free  from  decarburization.  Carbides  are  spheroidal  and  fine  within   1%  to  4%   (area  percentage)  and 
are  undissolve^  in  the  uniform  tempered  martensite. 

Non-Metallic  Inclusion 


Area  percentage 


Sulfide  Inclusio  i 
Oxide  Inclusion 


<  0.04% 

<  0.05% 


Compressi\  e  Stress:  10  to  40  Kgf/mm^ 
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Surface  Roughness 


Thickness  (mm)  

t<  0.209 

Roughness  (jim) 
Rz  <  0.5 
R2<0.6 
Rz  <  0.7 
Rz<0.8 
Rz<  1.0 

0.209  <  t  <  0.310  

0.310  <  f  <  0.440  

0.440  <  t  <  0.560 

0.560  <t  

• 

•  Certain  ultra  thin  gauge  steel  strip,  which  meets  the  following  characteristics: 
Thickness:  <  0.100  mm  ±7% 
Width:  100  to  600  mm 


Chemical  Composition 


Element  . 
Weight  % 


C 
<0.07 


Mn 
0.2-0.5 


P 
<0.05 


S 
<0.05 


Al 
<0.07 


Fe 
Balance 


Mechanical  Properties 


Hardness  

Total  Elongation 
Tensile  Strength 


Full  Hard  (Hv  180  minimum) 

<3% 

600  to  850  N/mm2 


Physical  Properties 


Surface  Finish 

Camber  (in  2.0  m) 
Flatness  (in  2.0  m) 

Edge  Burr  

Coil  Set  (in  1 .0  m) 


<0.3  micron 

<3.0  mm 

<0.5  mm 

<0.01  mm  greater  than  thickness 

<75.0  mm 


•    Certain  silicon  steel,  which  meets  the  following  characteristics: 
Thickness:  0.024  inches  ±  .0015  inches 
Width:  33  to  45.5  inches 


Chemical  Compositic 


Finish  

Gamma  Crown  (in  5  inches) 

Flatness  

Coating  

Camt)er  (in  any  10  feet)  

Coil  Size  I.D 


Element 

Min.  Weight  % 

Max.  Weight  % 

c 

0.004 

Mn 
0.4 

P 
0.09 

S 
0.009 

- 

Si 
0.65 

Al 
0.4 

Mechanical  Properties 

Hardness  

B  60-75  (AIM  65) 

Physical  Properties 

Smooth  (30-60  microinches) 

0.0005  inches,  start  measuring  V*  inch  from  slit  edge 

20  l-UNIT  max. 

C3A-.08A  max.  (A2  coating  acceptable) 

Vi6  inch 

20  inches 


Magnetic  Properties 


Core  Loss  (1.5T/60  Hz)  NAAS  ... 
Penneabilily  (1.5T/60  Hz)  NAAS 


3.8  Watts/Pound  max. 
1700  gauss/oersted  typical 
1 500  minimum 


•    Certain  aperture  mask  steel,  which  has  em  ultra-flat  surface  flatness  and  which  meets  the  following  characteristics: 

Thickness:  0.025  to  0.245  mm 

Width:  381-1000  mm  ;  ~" 
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Chemical  Composition 


Element  .. 
Weight  % 


C 
<0.01 


N 
0.004  to  0.007 


Al 
<0.007 


•    Certain  tin  mill  black  plate,  annealed  and  temper-rolled,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  

Min.  Weight  % 
Max.  Weight  % 


C 
0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023 
(Aim- 
ing 
0.018 
Max.) 


Si 
0.03 


Al 

0.03 

0.08  (Aiming 
0.05) 


As 
0.02 


Cu 
0.08 


B 


N 

0.003 

0.008  (Aiming 
0.005) 


Non-metalli;  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >  1  micron  (0.000039  inches)  and  inclusion 
groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 
Surface  Tre)  tment  as  follows: 
The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.]  and  suitable  for  nickel  plating. 

Surface  Finish 


Roughness,  RA  Microinches  (Micrometers) 


Aim 


Min. 


Max. 


Extra  Bright 


.5(0.1) 


0(0) 


7  (0.2) 


Certain  full 


lard  tin  mill  black  plate,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  

Min.  Weight  % 
Max,  Weight  % 


C 
0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023 

(Aiming 

0.018 

Max.) 


Si 
0.03 


Al 

0.03 

0.08 

(Aiming 

0.05) 


As 
0.02 


Cu 
0.08 


N 
0.003 
0.008  (Aim- 
ing 0.005) 


Non-metallic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >  1  micron  (0.000039  inches)  and  inclusion 
groups  or  cluste  s  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 
Surface  Tres  Iment  as  follows: 
The  surface  Finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 
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Surface  Finish 

. 

Roughness,  RA  Microinches  (Micrometers) 

Aim                      Min.                     Max. 

Stone  Finish 

16  (0.4) 

8  (0.2)                 24  (0.6) 

Certain  "blued  steel"  coil  (also  know  as  "steamed  blue  steel"  or  "blue  oxide")  with  a  thicicness  and  size  of  0.38  mm  x  940 
mm  X  coil,  and  with  a  bright  finish; 

Certain  cold-rolled  steel  sheet,  which  meets  the  following  characteristics: 
Thickness  (nominal):  <  0.019  inches 
Width:  35  to  60  inches 


Chemical  Composition 


Element a.. 

C 
0.004 

0 

B 

Max.  Weight  % 

Min.  Weight  %  

0.010 

0  012 

Certain  band  saw  steel,  which  meets  the  following  characteristics:Thickness:  <  1.31  mm  Width:  <  80  mm 

Chemical  Composition 

«>. 

Element  

Weight  % 

C 
1.2  to  1.3 

Si 
0.15  to  0.35 

Mn 
0.20  to  0.35 

P 
<0.03 

S 
<  0.007 

Cr 
0.3  to  0.5 

Ni 
<0.25 
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is: 


Be  I 


hei(  htCi 


as  SI 


Other  properti 
Carbide:  full; 
of  carbides, 
uniformly  d 

Surface  finisi 
scratches,  rust. 
Smooth  edgi 
Edge  camber 
<  7  mm  arc 
width):  0.015 

The  merchant! 
is  typically  cl 
subheadings:  7 
7209.16.0060, 
7209.17.0060, 
7209.18.1560, 
7209.25.0000, 
7209.28.0000, 
7210.90.9000, 
7211.23.3000, 
7211.23.6060, 
7211.29.2090, 
7211.29.6080, 
7212.40.5000, 
7225.50.6000. 
7225.50.8085, 
7226.19.9000, 
7226.92.8050, 

Although 
provided  for 
Service  ("U.S 
written  descrip^ 
this  Agreement 


spheroidized  having  >  80% 
ch  are  <  0.003  mm  and 


vh 

sp  irsed 


:  bright  flnish  free  from  pits, 
::racks,  or  seams 


[in  each  300  nmi  of  length): 
ross  bow  (per  inch  of 
max. 
ise  subject  to  this  Agreement 
ified  in  the  HTSUS  at 
09.15.0000,  7209.16.0030, 
1209.16.0090,  7209.17.0030, 
7  209:17.0090,  7209.18.1530, 
7  209.18.2550,  7209.18.6000. 
7  209.26.0000.  7209.27.0000, 
^09.90.0000,  7210.70.3000, 
1.23.1500,7211.23.2000, 
11.23.4500,7211.23.6030. 
11.23.6085,7211.29.2030, 
11.29.4500,  7211.29.6030. 
11.90.0000,  7212.40.1000, 
50.0000,  7225.19.0000, 
50.7000,  7225.50.8010, 
99.0090,  7226.19.1000, 
92.5000,  7226.92.7050, 
7226.99.0000. 

subheadings  are 
and  U.S.  Customs 
(Justoms")  purposes,  the 
on  of  the  merchsmdise  under 
is  dispositive. 


7211 
72 
72 
72 
72 

7212. 
7  225. 
7225.' 
7  226.! 
and 
the  HTSUS ! 
CO  ivenience  i 


Appendix  IV 

For  purposes 


U.S.  Domestic 
estimated  as  fol 
the  American 
U.S.  Bureau  of 


af  this  Agreement,  Apparent 
Qonsumption  will  be 

ows,  using  data  provided  by 
Ir  an  and  Steel  Institute  and  the 
I  le  Census  in  the  following 


pr  lents 


■Ccld 


manner: 

Apparent  Codsumpt 
Domestic  Shi 
+  Imports  of  Co 
-  Exports  of 

The  definitio 
while  as  close 
identical  to  the 
Paragraph  I.F 
Agreement. 
A-122-047 

ARP:  12/01/97-J11/30/98 
Public  Docume 
lA/ra/DC:  BF 
Petrosul  Intem^ional 
150  6th  Avinue 
Canada  T2I 


ion  = 
of  Cold-Rolled  Steep 
d-Rolled  Steel* 
-Rolled  Steel  = 


I  a  i 


ai  d 


of  shipments  used  here, 
practically  possible,  is  not 
mports  as  defined  in 
Appendix  III  of  this 


lit 


c/o  Bill  Turner,  3380 
S.W.,  Calgary,  Alberta, 


Re:  Antidumpir  g 
Sulphur  f rem 
Dear  Mr.  Tunjer; 
antidumping 


3Y7 

Duty  Review  of  Elemental 
Canada 
:  This  concerns  the 

Elemental  Sulphur  from 


Stiel 


Cold  Rolled 


J  Cold-Rolled 
Cold-Rolled  Sheet : 
(AISI  Data) 

♦Imports  of  Coll  I 
(AISI  Data)  n 
Rolled  Strip  (AISI|Dat: 
7210.90.9000, 
7225.50.6000.  722fc 
(Data  from  the  I 
Imports  for  Consutnpi 
International  Tra 

*  Exports  of  Coll  1 
Data)  +  Cold-RolU  d 
Rolled  Strip  (AlSlpat; 


=  Black  Plate  (AISI  Data)  + 
(AISI  Data)  +  Cold-Rolled  Strip 


Rolled  Steel  =  Black  Plates 

Sheets  (AISI  Data)  -i-  Cold- 

a)  +  Imports  of  HTS  Numbers 
.50.0000,  7225.19.0000, 
.19.1000,  and  7226.19.9000 
Bureau  of  the  Census  on 

tion,  as  reported  by  the 
Commission's  Trade  DataWeb). 
Rolled  Steel  =  Black  Plates  (AISI 
Sheets  (AISI  Data)  +  Cold- 

a). 


Canada  and  Petrosul  International 
("Petrosul").  We  have  reviewed  Petrosul's 
March  10,  1999,  response  letter  to  the 
Department's  original  questionnaire,  and 
have  identified  certain  areas  which  require 
additional  information  [see  enclosure). 
Enclosed  is  a  supplemental  questionnaire 
addressing  certain  deficiencies  in  your 
response  letter  (See  Attachment  I).  Please 
submit  your  response  to:  The  Department  of 
Commerce,  International  Trade 
Administration,  Central  Records  Room  B- 
099,  Washington,  D.C.  20230,  Attn:  Brandon 
Farlander,  AD/CVD  Enforcement,  Office  9. 

In  responding  to  this  supplemental 
questionnaire,  please  follow  the  "Instructions 
for  Filing  the  Response"  and  "Instructions 
for  Preparing  the  Response"  sections  of  the 
antidumping  questionnaire. 

Please  submit  your  response  no  later  than 
February  2,  2000.  This  investigation  is  on  a 
schedule  dictated  by  law.  If  you  fail  to 
provide  accurately  the  information  requested 
within  the  time  provided,  the  Department 
may  be  required  to  base  its  findings  on  the 
facts  available.  Upon  receipt  of  a  response 
that  is  incomplete  or  deficient  to  the  extent 
the  Department  considers  it  non-responsive, 
the  Department  will  not  issue  additional 
supplemental  questionnaires,  but  will  use 
facts  available.  If  you  fail  to  cooperate  with 
the  Department  by  not  acting  to  the  best  of 
your  ability  to  comply  with  a  request  for 
information,  the  Department  may  use 
information  that  is  adverse  to  your  interest  in 
conducting  its  analysis. 

The  information  which  you  submit  is 
subject  to  verification.  Failure  to  allow 
verification  of  any  item  may  affect  the 
consideration  which  we  will  accord  to  that 
item  or  to  any  other  material,  whether  or  not 
we  verify  the  latter. 

If  you  have  any  questions  on  this  matter, 
please  contact  Brandon  Fetrlander  at  (202) 
482-0182. 

Sincerely, 

Rick  Johnson, 

Program  Manager,  AD/CVD  Enforcement, 
Office  9. 

Enclosure. 

Attachment  I — Elemental  Sulphur  From 
Canada;  Supplemental  Questionnaire 
Petrosul  International  ("Petrosul") 

In  your  March  10,  1999,  letter  response  to 
the  Department,  you  stated  that  Petrosul  did 
not  ship  any  sulphur  to  the  United  States 
during  the  period  of  review  ("POR"). 
However,  you  stated  that  Petrosul  did 
purchase  sulphur  from  Husky  Oil,  Ltd. 
("Husky"),  which  was  resold  to  other  parties 
in  Canada,  some  of  which  was  exported  by 
other  parties  to  the  United  States.  Based  on 
this  information,  please  answer  the  following 
questions. 

1.  As  noted  above,  you  state  that  you 
purchased  suplhur  from  Husky,  some  of 
which  was  eventually  exported  to  the  United 
States  by  other  parties.  Please  provide  your 
sulphur  contract(s)  with  Husky  in  effect 
during  the  POR  for  these  transactions, 
including  an  explanation  of  your  shipment 
process.  Also,  please  provide  the  name  and 
address  to  whom  you  sold  Husky-produced 
sulfur  to  and  identify  who  had  knowledge  or 


should  have  had  knowledge  that  the  sulphur 
was  exported  to  the  United  States.  For  the 
Husky-produced  sulphur  that  you  bought 
and  then  resold  to  other  parties  in  Canada, 
please  provide  the  U.S.  customer  name(s) 
and  address(es). 

2.  Also,  please  state  whether  you 
purchased  sulphur  from  other  Canadian 
producers  for  which  either  you  or  another 
reseller  had  knowledge  or  should  have  had 
knowledge  that  it  was  exported  to  the  United 
States.  If  yes,  please  provide  the  name(s), 
address(es),  and  the  contract(s)  in  effect 
during  the  POR,  for  all  parties  involved  (i.e., 
Cemadian  sulphur  producers,  Canadian 
resellers,  and  U.S.  customers).  Please  state 
whether,  for  each  party  you  sold  sulphur  to 
for  which  you  knew  or  should  have  known 
that  this  sulphur  was  destined  for  the  United 
States,  the  peirty  knew  who  produced  the 
sulphur.  Finally,  please  explain  your  sulphur 
selling  activities,  including  the  shipment 
process  and  the  substance  of  your  oral  and 
written  communications,  with  respect  to 
these  parties. 

[FR  Doc.  00-1845  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-821-810] 

Notice  of  Final  Determination  of  Sales 
at  Less  Ttian  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  Cart}on-Quality  Steel 
Products  From  the  Russian  Federation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  Rick  Johnson, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-0172 
and  (202)  482-3818,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  the  provisions 
codified  at  19  CFR  Part  351  (1998). 

Final  Determination 

We  determine  that  certain  cold-rolled 
flat-rolled  carbon-quality  steel  products 
("cold-rolled  steel  products")  from  the 
Russian  Federation  ("Russia")  are  being, 
or  are  likely  to  be,  sold  in  the  United 
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States  at  less  than  fair  value  ("LTFV"), 
as  provided  in  section  735  of  the  Act. 
The  estimated  margins  of  sales  at  LTFV 
are  shown  in  the  "Final  LTFV  Margin" 
section  of  this  notice. 

Case  History 

Petitioners  in  this  investigation  are 
Bethlehem  Steel  Corporation,  Gulf 
States  Steel,  Ispat  Inland  Steel,  LTV 
Steel  Company  Inc.,  National  Steel 
Corporation,  Steel  Dynamics,  U.S.  Steel 
Group  (a  unit  of  USX  Corporation), 
Weirton  Steel  Corporation,  United 
Steelworkers  of  America,  and  the 
Independent  Steelworkers  Union 
(collectively  "petitioners"). 

Respondents  in  this  investigation  are 
JSC  Severstal  ("Severstal")  and 
Novolipetsk  Iron  &  Steel  Corporation 
("NISCO"). 

The  preliminary  determination  in  this 
investigation  was  published  on 
November  10,  1999.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  From  the  Russian  Federation, 
64  FR  61261  (November  10, 1999) 
{"Preliminary  Determination"). 

The  Department  received  comments 
from  a  number  of  parties  including 
importers,  respondents,  consimiers,  and 
the  petitioners,  aimed  at  clarifying  the 
scope  of  these  investigations.  See 
Memorandum  to  Joseph  A.  Spetrini 
["Scope  Memorandum"),  January  18, 
2000,  for  a  list  of  all  persons  submitting 
comments  and  a  discussion  of  all  scope 
comments  including  those  exclusion 
requests  under  consideration  at  the  time 
of  the  preliminary  determination  in 
these  investigations. 

On  November  12  and  December  1, 
1999,  respectively,  respondents  NISCO 
and  Severstal  submitted  letters 
informing  the  Department  of  their 
withdrawal  from  further  participation  in 
the  proceeding.  On  December  29, 1999, 
petitioners  filed  their  case  brief  in  this 
investigation.  No  further  comments 
were  received  by  any  party.  On 
November  29,  1999  petitioners 
requested  a  hearing.  However,  on 
January  5,  2000,  petitioners  withdrew 
their  hearing  request. 

On  January  13,  2000,  the  Department 
signed  an  agreement  suspending  this 
antidimiping  investigation  ("the 
Suspension  Agreement")  with  the 
Ministry  of  Trade  of  the  Russian 
Federation.  On  December  22,  1999,  we 
received  a  request  from  petitioners  that, 
if  we  concluded  a  suspension  agreement 
in  this  case,  we  continue  the 
investigation.  Pursuant  to  this  request, 
we  have  continued  and  completed  the 
investigation  in  accordance  with  section 
734(g)  of  the  Act.  If  the  United  States 


International  Trade  Commission  ("ITC") 
determines  that  material  injury  exists, 
the  Suspension  Agreement  shall  remain 
in  force  but  the  Department  shall  not 
issue  an  antidumping  order  so  long  as 
the  Suspension  Agreement  remains  in 
force,  the  Suspension  Agreement 
continues  to  meet  the  requirements  of 
subsections  (d)  and  (1)  of  section  734  of 
the  Act,  and  the  parties  to  the 
Suspension  Agreement  carry  out  their 
obligations  under  the  Suspension 
Agreement  in  accordance  with  its  terms. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products,  neither  clad,  plated,  nor 
coated  with  metal,  but  whether  or  not 
annealed,  painted,  varnished,  or  coated 
with  plastics  or  other  non-metallic 
substances,  both  in  coils,  0.5  inch  wide 
or  wider,  (whether  or  not  in 
successively  superimposed  layers  and/ 
or  otherwise  coiled,  such  as  spirally 
oscillated  coils),  and  also  in  straight 
lengths,  which,  if  less  than  4.75  mm  in 
thickness  having  a  width  that  is  0.5  inch 
or  greater  and  that  measures  at  least  10 
times  the  thickness;  or,  if  of  a  thickness 
of  4.75  mm  or  more,  having  a  width 
exceeding  150  mm  and  measuring  at 
least  twice  the  thickness.  The  products 
described  above  may  be  rectangxilar, 
square,  circular  or  other  shape  and 
include  products  of  either  rectangular  or 
non-rectanguleir  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
("IF"))  steels,  high  strength  low  alloy 
("HSLA")  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadium, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS"),  are  products  in  which:  (1) 
iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements;  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight,  and;  (3)  none  of  the  elements 


listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  <jf  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium  (also  called 

columbium),  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  written 
physical  description,  and  in  which  the 
chemistry  quantities  do  not  exceed  any 
one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  unless  specifically 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  SAE  grades  (formerly  also  called 
AISI  grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS; 

•  Tool  steels,  as  defined  in  the 
HTSUS; 

•  Silico-manganese  steel,  as  defined 
in  the  HTSUS; 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  grain-oriented; 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon  level 
exceeding  2.25  percent; 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507); 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS. 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon  level 
less  than  2.25  percent,  and 

(a)  fully-processed,  with  a  core  loss  of 
less  than  0.14  watts/pound  per  mil  (.001 
inch),  or 

(b)  semi-processed,  with  core  loss  of 
less  than  0.085  watts/pound  per  mil 
(.001  inch); 

•  Certain  shadow  mask  steel,  which 
is  aluminum  killed  cold-rolled  steel  coil 
that  is  open  coil  annealed,  has  an  ultra- 
flat,  isotropic  surface,  and  which  meets 
the  following  characteristics: 

Thickness:  0.001  to  0.010  inch 
Width:  15  to  32  inches 
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Element  .. 
Weight  % 
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Chemical  Composition 


c 

<  0.002% 


•  Certain  fla| 
Thickness:  <1 
Width:  S152.4 


s 


er  valve  steel,  which  is  hardened  and  tempered,  surface  polished,  and  which  meets  the  following  characteristics: 

mm 

im 

Chemical  Composition 


Element  .. 
Weight  % 


C 
0.90-1.05 


Si 
0.15-0.35 


Mn 
0.30-0.50 


P 
<0.03 


S 
<0.006 


Mechanical  Properties 


Tensile  Strength 
Hardness  


2162  Kgf/mm2 

2475  Vickers  hardness  number 


Physical  Properties 


Flatness 


less  than  0.2%  of  nominal  strip  width 


Microstructire 
age)  and  are 


Completely  free  from  decarburization.  Carbides  are  spheroidal  and  fine  within  1%  to  4%  (area  percent- 
un^issolved  in  the  uniform  tempered  martensite. 

Non-Metallic  Inclusion 


Area 
percentage 


Sulfide  Inclusion 
Oxide  Inclusion  . 


SO.04% 
SO.05% 


Compressiv!  Stress:  10  to  40  Kgf/mm^. 


Surface  Roughness 


Thickness  (mm) 


Roughness 

(^m) 


f<0.209  

0.2091  less  than  0 
0.3101  less  than  0 
0.4401  less  than  Ojseo 
0.560  less  than 


310 
440 


RzO.5 
Rz<0.6 
Rz<0.7 
Rz<0.8 
Rz<1.0 


•  Certain  u 

Thickness:  '. 
Width:  100 


tra  thin  gauge  steel  strip,  which  meets  the  following  characteristics: 
0.100  mm  ±7% 
o  600  nmi 

Chemical  Composition 


Element  .. 
Weight  % 


C 
<0.07 


Mn 
0.2-0.5 


P 
<0.05 


S 
S0.05 


Al 
<0.07 


Fe 
Balance 


Mechanical  Properties 


Hardness  

Total  Elongation  . 
Tensile  Strength 


Full  Hard  (Hv  180  minimum) 
less  than  3% 
600  to  850  N/mm2 


Physical  Properties 


Surface  Finish  .... 
Camber  (in  2.0  m 
Flatness  (in  2.0  m 

Edge  Burr  

Coil  Set  (in  1 .0  m 


<0.3  micron 

less  than  3.0  mm 

<0.5  mm 

less  than  0.01  mm  greater  than  thickness 

less  than  75.0  mm 
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•  Certain  silicon  steel,  which  meets  the  following  characteristics: 

•  Thickness:  0.024  inch  ±.0015  inch 

•  Width:  33  to  45.5  inches 

Chemical  Composition 


Element 

Min.  Weight  %  . 
Max.  Weight  % 


Hardness 


Finish  

Gamma  Crown  (in  5  Inches) 

Flatness  

Coating 

Camber  (in  any  10  feet)  

Coil  Size  I.D 


Core  Loss  (1.5T/60  Hz)  NAAS  ... 
Pemneability  (1.5T/60  Hz)  NAAS 


C 
0.004 


Mn 
0.4 


P 
0.09 


S 
0.009 


Si 
0.65 


Mechanical  Properties 


B  60-75  (AIM  65) 


Physical  Properties 


Smooth  (30-60  microinches) 

0.0005  inch,  start  measuring  V*  inch  from  slit  edge 

20  l-UNIT  max. 

C3A-.08A  max.  (A2  coating  acceptable) 

Vi6  inch 

20  inches 


Magnetic  Properties 


3.8  Watts/Pound  max. 
1700  gauss/oersted  typical 
1500  minimum 
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Al 
0.4 


•  Certain  aperture  mask  steel,  which  has  an  ultra-flat  surface  flatness  and  which  meets  the  following  characteristics: 
Thickness:  0.025  to  0.245  mm 
Width:  381-1000  mm 


Chemical  Composition 


Element  .. 
Weight  % 


C 

less  than 

0.01 


N 

0.004  to 

0.007 


Al 

less  than 

0.007 


•  Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element 

Min.  Weight  % 
l^ax.  Weight  % 


C 
0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023  (Aiming 
0.018  Max.) 


Si 
0.03 


Al 

0.03 

0.08  (Aiming 

0.05) 


As 
0.02 


Cu 
0.08 


B 


N 

0.003 

0.008  (Aiming 

0.005) 


Non-metallic  hiclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >1  micron  (0.000039  inch) 
and  inclusion  groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inch)  in  length. 
Surface  Treatment  as  follows: 
The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish 


Roughness,  RA  Microinches  (Micrometers) 

Aim 

Min. 

Max. 

Extra  Bright » 

5(0.1) 

0(0)      ' 

7(0.2) 

•  Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  .. 
Weight  % 


C 
0.08 


SI 
0.04 


Mn 
0.40 


P 
0.03 


S 
0.03 


Al 
0.010—0.025 


N 
0.0025 
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Thickness  Tolerai^ce:  Guaranteed  inside  of  15  mm  from  mill  edges 
Widtfi  Tolerance 
Hardness  (Hv) 

Annealing 

Surface  

Tensile  Strength 
Elongation 


•  Certain 
Cable  System 


aanealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  in  coils,  with  a  certificate  of  analysis  per 
Litemational  ("CSI")  Specification  96012,  with  the  following  characteristics: 

Chemical  Composition 


Federal  Register /Vol.  65,  No.  24 /Friday,  February  4,  2000 /Notices 


Physical  and  Mechanical  Properties 


+5  percent  (aim  ±4  percent) 

-  0/+7  mm 

Hv  85-110 

Annealed 

Matte 

>275N/mm2 

>36% 


Element 

Max.  Weight  % 


C 
0.13 


Mn 
0.60 


P 
0.02 


S 
0.05 


Physical  and  Mechanical  Properties 


Base  Weight  .. 
Theoretical  Thickness 

Width 

Tensile  Strength 
Elongation  


55  pounds 

0.0061  inch  (-t-10  percent  of  theoretical  thickness) 

31  inches 

45,000—55.000  psi 

minimum  of  15  percent  in  2  inches 


•  Certain  f^ll  hard  tin  mill  black  plate,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  

Min.  Weight  % 
Max.  Weight  % 


C 
0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023  (Aiming 
0.018  Max.) 


Si 
0.03 


Al 
0.03 

0.08  (Aiming 
0.05) 


As 
0.02 


Cu 
0.08 


B 


N 

0.003 

0.008  (Aiming 

0.005) 


Non-metall 
and  inclusion 
Surface 
The  surfaci 


c  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >  micron  (0.000039  inch) 
J  roups  or  clusters  shall  not  exceed  5  microns  (0.000197  inch)  in  length. 
Treptment  as  follows: 

finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish 


Roughness,  RA  Microinches  (Micrometers) 


Aim 


Min. 


Max. 


Stone  Finish 


16  (0.4) 


8  (0.2) 


24  (0.6) 


Ty]ie 


maxim  um 


•  Certain 
inches  or  lowei 

•  Concast 
A-625-92, 
RMS  12 

•  Certain 
thick)  with  a 

•  Certain 
finish,  TH  basic 

•  Certain 
thick)  with  a 

•  Certain 
characteristics 


u  Itra-bright  tin  mill  black  plate  meeting  ASTM  7A  specifications  for  surface  finish  and  RA  of  seven  micro- 


;old-rolled  drawing  quality  sheet  steel,  ASTM  a-620-97,  Type  B,  or  single  reduced  black  plate,  ASTM 
D,  T-1,  ASTM  A-625-76  and  ASTM  A-366-96,  T1-T2-T3  Commercial  bright/luster  7a  both  sides, 
.  Thickness  range  of  0.0088  to  0.038  inches,  width  of  23.0  inches  to  36.875  inches, 
ingle  reduced  black  plate,  meeting  ASTM  A-625-98  specifications,  53  pound  base  weight  (0.0058  inch 
Tsmper  classification  of  T-2  (49-57  hardness  using  the  Rockwell  30  T  scale). 

"e  reduced  black  plate,  meeting  ASTM  A-625-76  specifications,  55  pound  base  weight,  MR  type  matte 
tolerance  as  per  A263  trimmed. 

gle  reduced  black  plate,  meeting  ASTM  A-625-98  specifications,  65  pound  base  weight  (0.0072  inch 
Tfemper  classification  of  T-3  (53-61  hardness  using  the  Rockwell  30  T  scale). 
( old-rolled  black  plate  bare  steel  strip,  meeting  ASTM  A-625  specifications,  which  meet  the  following 

Chemical  Composition 


s  ngle 


sme 


Element        

c 

0.13 

Mn 
0.60 

P 
0.02 

s 

Max.  Weight  %  .. 

0.05 

Physical  and  Mechanical  Properties 

Thickness 


0.0058  inch  ±0.0003  inch 
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Physical  and  Mechanical  Properties— Continued 


Hardness  

Elongation 

Tensile  Strength 


T2/HR  30T  50-60  aiming 

>15% 

51,000  psi  ±4.0  aiming 


•  Certain  cold-rolled  black  plate  bare  steel  strip,  in  coils,  meeting  ASTM  A-623,  Table  II,  Type  MR  specifications, 
which  meet  the  following  characteristics: 

Chemical  Composition 


Element 

Max.  Weight  % 


C 
0.13 


Mn 
0.60 


P 
0.04 


S 
0.05 


Physical  and  Mechanical  Properties 


Thickness 

Width 

Tensile  strength 
Elongation 


0.0060  inch  (±0.0005  inch) 
<10  inches  (+1/4  to  3/8  inch/-0) 
55,000  psi  max. 
minimum  of  1 5  percent  in  2  inches 


•  Certain  "blued  steel"  coil  (also  know  as  "steamed  blue  steel"  or  "blue  oxide")  with  a  thickness  of  0.30  mm 
to  0.42  mm  and  width  of  609  mm  to  1219  mm,  in  coil  form; 

•  Certain  cold-rolled  steel  sheet,  whether  coated  or  not  coated  with  porcelain  enameling  prior  to  importation,  which 
meets  the  following  characteristics: 

Thickness  (nominal):  <0.019  inch 
Width:  35  to  60  inches 

Chemical  Composition 


Element  

Max.  Weight  % 
Min.  Weight  %  . 


•  Certain  cold-rolled  steel,  which  meets  the  following  characteristics: 
Width:  >66  inches 


Chemical  Composition 


Element 

Max.  Weight  % 


C 

0.07 


Mn 
0.67 


P 

0.14 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  

Min.  Yield  Point  (MPa)  

Max.  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Elongation  %  


0.800-2.000 

265 

365 

440 

26 


•  Certain  band  saw  steel,  which  meets  the  following  characteristics: 
Thickness:  <1.31  mm 
Width:  <80  mm 

Chemical  Composition 


Element  . 
Weight% 


C 
1.2  to  1.3 


Si 


Mn 


0.15  to  0.35    .0X20  to  0.35 


P 
<0.03 


S 
<0.007 


Cr 
0.3  to  0.5 


Other  properties: 

Carbide:  fully  spheroidized  having  >  80%  of  carbides,  which  are  <  0.003  mm  and  uniformly  dispersed 

Surface  finish:  bright  finish  free  from  pits,  scratches,  rust,  cracks,  or  seams 

Smooth  edges 

Edge  camber  (in  each  300  mm  of  length):  <  7  mm  arc  height 
Cross  bow  (per  inch  of  width):  0.015  mm  max. 
•  Certain  transformation-induced  plasticity  (TRIP)  steel,  which  meets  the  following  characteristics: 


Si 
0.03 


Ni 
<0.25 


Element  

Min.  Weight  %  . 
Max  Weight  % 


mm) 


Thickness  Range  i 

MIn.  Yield  Point  i 

Max  Yield  Point  i 

Min  Tensile  Strength  (MPa) 

MIn.  Elongation  % 


(KPa) 
(NPa) 


Element  

MIn.  Weight  % 
Max.  Weight  % 


mm) 


Thickness  Range 

MIn.  Yield  Point  (N|Pa) 

Max  Yield  Point 

MIn  Tensile  Strength  (MPa) 

MIn  Elongation  % 


Federal  Register / Vol.  65,  No.  24 /Friday,  February  4,  2000 /Notices 


Variety  1 

Chemical  Composition 


c 

0.09 
0.13 


Physical  and  Mechanical  Properties 


1.000-2.300  (Inclusive) 

320 

480 

590 

24  (if  1.000-1.199  thickness  range) 

25  (if  1 .200-1 .599  thickness  range) 

26  (if  1 .600-1 .999  thickness  range) 

27  (if  2.000-2.300  thickness  range) 


Variety  2 

Chemical  Composition 


c 

0.12 
0.16 


Physical  and  Mechanical  Properties 


1.000-2.300  (inclusive) 

340 

520 

690 

21  (if  1.000-1.199  thickness  range) 

22  (if  1 .200-1 .599  thickness  range) 

23  (if  1 .600-1 .999  thickness  range) 

24  (if  2.000-2.300  thickness  range) 


Variety  3 

Chemical  Composition 


Si 
1.0 
2.1 


Mn 
0.90 
1.7 


Si 
1.5 
2.1 


Mn 
1.1 
1.9 


Elehient  

Min  Weight  % 
Max.  Weight  % 


C 
0.13 
0.21 


Si 
1.3 
2.0 


Mn 
1.5 
2.0 


Physical  and  Mechanical  Properties 


mm) 


Thickness  Range 

MIn.  Yield  Point 

Max  Yield  Point 

MIn  Tensile  Strenbth  (MPa) 

Min.  Elongation  % 


(^  IPa) 
(^  IPa) 


1-.200-2.300  (Inclusive) 

370 

570 

780 

18  (if  1.200-1.599  thickness  range) 

19  (if  1.600-1.999  thickViess  range) 

20  (if  2.000-2.300  thickness  range) 


•  Certain  c(Jrrosion-resistant  cold-rolled  steel,  which  meets  the  following  characteristics: 

Variety  1 

Chemical  Composition 


Element  

c 

0.10 

Mn 
0.40 

P 

0.10 

Cu 

MIn  Weight  %  . .. 

0.15 

Max  Weight  %  ... 

0.35 

Physical  and  Mechanical  Properties 

Thickness  Range 


mm)  i  0.600-0.800 
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Physical  and  Mechanical  Properties— Continued 


Win.  Yield  Point  (MPa)  

Max  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Elongation  %  


185 
285 

340 

31  (ASTM  standard  31%  =  JIS  standard  35%) 


Variety  2 


Chemical  Composition 


Element 

Min.  Weight  %  . 
Max.  Weight  % 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  

Min.  Yield  Point  (MPa)  , 

Max  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Elongation  %  


0.800-1.000 

145 

245 

295 

31  (ASTM  standard  31%  =  JIS  standard  35%) 


Variety  3 


Chemical  Composition 

Element  

Max.  Weight  % 

C 
0.01 

Si 
0.05 

Mn 
0.40 

p 

0.10 

s 

0.023 

Cu 

0.15- 
.35 

Ni 
0.35 

Al 
0.10 

Nb,  Ti, 
V,  B 
0.10 

Mo 
0.30 

Physical  and  Mechanical  Properties 


Thickness  (mm) 
Elongation  %  .... 


0.7 
>35 


•  Porcelain  enameling  sheet,  drawing  quality,  in  coils,  0.014  inch  in  thickness,  +0.002, 
A-424-96  Type  1  specifications,  and  suitable  for  two  coats. 


0.000,  meeting  ASTM 


The  merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  HTSUS  at  subheadings: 
7209.15.0000,  7209.16.0030. 
7209.16.0060,  7209.16.0090, 
7209.17.0030,  7209.17.0060, 
7209.17.0090,  7209.18.1530, 
7209.18.1560,  7209.18.2550, 
7209.18.6000.  7209.25.0000, 
7209.26.0000,  7209.27.0000, 
7209.28.0000.  7209.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.23.1500,  7211.23.2000, 
7211.23.3000,  7211.23.4500. 
7211.23.6030.  7211.23.6060, 
7211.23.6085,  7211.29.2030, 
7211.29.2090,  7211.29.4500, 
7211.29.6030,  7211.29.6080, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7225.19.0000,  7225.50.6000, 
7225.50.7000,  7225.50.8010, 
7225.50.8085,  7225.99.0090, 
7226.19.1000,  7226.19.9000, 
7226.92.5000,  7226.92.7050,' 
7226.92.8050,  and  7226.99.0000. 


Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  ("U.S.  Customs") 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is     ' 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  October 
1,  1998  through  March  31,  1999. 
Nonmarket  Economy  Country  Status 
The  Department  has  treated  Russia  as 
a  nonmarket  economy  ("NME")  country 
in  all  past  antidumping  duty 
investigations  and  administrative 
reviews  (see,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Hot-Rolled  Flat-Rolled 
Carbon-Quality  Steel  Products  From  the 
Russian  Federation,  64  FR  38626  (July 
19,  1999)  {"Hot-Rolled  Steel");  Titanium 
Sponge  from  the  Russian  Federation: 
Final  Results  of  Antidumping 
Administrative  Review,  64  FR  1599 
(January  11,  1999);  Notice  of  Final 
Determination  of  Sales  at  Less  Than 


Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  the  Russian 
Federation,  62  FR  61787  (November  19, 
1997);  and  Notice  of  Final 
Determination  of  Sale  at  Less  Than  Fair 
Value:  Pure  Magnesium  and  Alloy 
Magnesium  from  the  Russian 
Federation,  60  FR  16440  (March  30, 
1995)).  A  designation  as  an  NME 
country  remains  in  effect  until  it  is 
revoked  by  the  Department  (see  section 
771(18)(C)  of  die  Act).  Therefore,  for 
this  final  determination,  the  Department 
is  continuing  to  treat  Russia  as  an  NME 
country. 

Separate  Rates 

The  Department  presumes  that  a 
single  dumping  margin  is  appropriate 
for  all  exporters  in  an  NME  country.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585  (May  2,  1994).  The  Department 
may,  however,  consider  requests  for  a 
separate  rate  fi-om  individual  exporters. 
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Application  of  Facts  Available 

Section  776(;  i)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  thi  it  has  been  requested  by 
fails  to  provide  such 
a  timely  manner  or  in  the 
form  or  manne  •  requested,  significantly 
impedes  a  proc  eeding  under  the 
antidumping  si  atute.  or  provides 
information  wljich  cannot  be  verified, 
shall  use,  subject  to 
and  (e)  of  the  Act,  facts 
able  in  reaching  the 
applicable  dett  rraination.  Thus, 
pursuant  to  sec  tion  776(a)  of  the  Act, 
is  required  to  apply, 
subject  to  secti  )n  782(d),  facts  otherwise 
available.  Furs  lant  to  section  782(e),  the 
Department  sh  ill  not  decline  to 
consider  such  nformation  if  all  of  the 
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(3)  the  information  is 


not  so  incomp  ate  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  dete  rmination;  (4)  the 
interested  part  r  has  demonstrated  that  it 


acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

Russia-Wide  Rate 

Section  776(a)(2)(A)  of  the  Act 
requires  the  Department  to  use  facts 
available  when  a  party  withholds 
information  which  has  been  requested 
by  the  Department.  Additionally, 
section  782(i)(l)  of  the  Act  provides  that 
the  Department  must  rely  on  verified 
information  for  making  a  final 
determination  in  an  antidumping  duty 
investigation.  In  this  case,  some 
exporters  of  the  single  enterprise  failed 
to  respond  to  the  Department's  request 
for  information  and  Severstal  and 
NISCO  withdrew  from  the  investigation 
prior  to  verification  of  their 
questionnaire  responses.  Thus, 
consistent  with  section  782(e)(2)  of  the 
Act,  we  have  declined  to  consider 
information  submitted  by  either 
Severstal  or  NISCO  (including 
information  regarding  their  eligibility 
for  separate  rates)  because  it  could  not 
be  verified.  As  a  result,  pursuant  to 
section  776(a)  of  the  Act,  in  reaching 
our  final  determination,  we  have  used 
total  facts  available  for  the  Russia-wide 
rate  because  certain  entities  did  not 
respond  and  we  could  not  verify 
Severstal's  and  NISCO's  questionnaire 
responses. 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  among  the  facts 
available,  the  Department  may  employ 
adverse  inferences  when  an  interested 
party  fails  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with 
requests  for  information.  See  also 
"Statement  of  Administrative  Action" 
accompanying  the  URAA,  H.R.  Rep.  No. 
103-316,  870  ("SAA").  The  statute  and 
SAA  provide  that  such  an  adverse 
inference  may  be  based  on  secondary 
information,  including  information 
drawn  from  the  petition. 

Because  certain  exporters  in  the  single 
6ntity  did  not  respond  to  our 
questionnaire  and  others  (i.e.,  Severstal 
and  NISCO)  withdrew  from  this 
proceeding,  we  consider  the  single 
entity  to  be  uncooperative.  In  this 
regard,  we  note  that  while  Severstal  and 
NISCO  did  submit  responses  to  the 
Department's  information  requests,  their 
withdrawal  from  this  investigation 
rendered  the  submitted  information 
unverifiable  and,  hence,  unusable  in 
determining  a  final  Russia-wide  rate. 
Therefore,  we  also  conclude  that 
Severstal  and  NISCO  (which,  as  noted 
above  in  the  "Russia-wide  Rate"  section 
of  this  notice,  are  part  of  the  single 
enterprise)  have  not  cooperated  to  the 
best  of  their  ability  in  this  investigation. 
Therefore,  the  Department  has 


determined  that,  in  selecting  from 
among  the  facts  available,  an  adverse 
inference  is  appropriate.  Consistent 
with  Department  practice  in  cases  in 
which  a  respondent  has  been 
uncooperative,  as  adverse  facts 
available,  we  have  applied  a  margin 
based  on  information  in  the  petition  (see 
Comment  below  and  Initiation 
Checklist:  Certain  Cold-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
from  Argentina,  Brazil,  the  People's 
Republic  of  China  ("China"),  Indonesia, 
Japan,  the  Russian  Federation 
("Russia"),  Slovakia,  South  Africa, 
Taiwan,  Thailand,  Turkey,  and 
Venezuela,  Attachment:  Revised  NVs 
and  Margins  for  Russia  (July  21, 1999) 
{"Initiation  Checklist")). 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  relies  on 
secondary  information,  such  as  the 
petition,  as  facts  available,  it  must,  to 
the  extent  practicable,  corroborate  that 
information  from  independent  sources 
that  are  reasonably  at  its  disposal.  The 
SAA  clarifies  that  "corroborate"  means 
that  the  Department  will  satisfy  itself 
that  the  secondary  information  to  be 
used  has  probative  value  (see  SAA  at 
870).  The  SAA  also  states  that 
independent  sources  used  for 
corroboration  may  include,  for  example, 
published  price  lists,  official  import 
statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation  (see  id.). 

In  order  to  determine  the  probative 
value  of  the  petition  margins  for  use  as 
adverse  facts  available  for  the  purposes 
of  this  determination,  we  have 
examined  evidence  supporting  the 
petition  calculations.  In  accordemce 
with  section  776(c)  of  the  Act,  to  the 
extent  practicable,  we  examined  the  key 
elements  of  the  U.S.  price  and  normal 
value  ("NV")  calculations  on  which  the 
petition  margin  was  based.  In 
corroborating  U.S.  price,  we  compared 
the  data  used  in  the  petition  and  foimd 
that  the  price  quote  used  in  calculating 
the  highest  margin  in  the  petition  is 
within  the  range  of  the  U.S.  Customs' 
average  unit  value  data  for  imports  of 
cold-rolled  steel  from  Russia.  For  NV 
information,  we  note  that  the  surrogate 
value  information  used  in  the  petition  is 
public  information,  and  therefore  does 
not  require  further  corroboration.  With 
regard  to  the  factor  utilizations  used  in 
the  petition,  which  were  based  on 
petitioner's  own  production  experience 
(adjusted  for  known  differences),  the 
Department  is  aware  of  no  other 
independent  sources  of  information  that 
would  enable  us  to  further  corroborate 
this  information.  However,  we  note  that 
the  SAA  (at  870)  specifically  states  that 
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where  "corroboration  may  not  be 
practicable  in  a  given  circumstance," 
the  Department  may  nonetheless  apply 
an  adverse  inference.  Therefore,  based 
on  this  analysis,  and  mindful  of  the 
legislative  history  discussing  facts 
available  and  corroboration,  we 
consider  the  highest  petition  margin  to 
be  corroborated  to  the  extent  practicable 
and  are  assigning  it  to  the  single 
enterprise  as  adverse  facts  available.  See 
Facts  Available  Corroboration 
Memorandum,  dated  January  18,  2000. 
The  revised  highest  petition  rate,  which 
we  have  used  as  the  Russia-wide  rate,  is 
73.98  percent. 

Interested  Party  Comment 

Comment:  Petitioners  contend  that, 
since  both  Severstal  and  NISCO  have 
withdrawn  their  participation  in  this 
investigation,  the  Department  is 
prevented  from  verifying  their  data. 
Petitioners  argue  that  the  statute 
provides  for  application  of  total  facts 
available  under  such  circumstances. 
Moreover,  because  respondents  have  not 
fully  cooperated  with  the  Department, 
petitioners  assert  that  they  should  be 
assigned  a  margin  based  on  an  adverse 
inference,  citing  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Steel  Wire  Rod  from 
Venezuela,  63  PR  8946,  8947  (February 
23. 1998). 

In  selecting  an  adverse  inference, 
petitioners  argue  that  the  Department's 
practice  is  to  use  the  highest  of:  The 
highest  margin  in  the  petition  (or 
initiation);  the  highest  margin 
calculated  for  any  other  respondent;  or 
the  estimated  margin  found  in  the 
preliminary  determination.  Petitioners 
contend  that  respondents  withdrew 
from  further  participation  after  realizing 
that  the  results  of  the  investigation 
would  be  more  favorable  to  them  if 
based  on  something  other  than 
verification  results.  Therefore, 
petitioners  argue,  the  Department 
should  select  the  margin  calculated  for 
the  Preliminary  Determination  to 
prevent  respondents  from  benefitting 
from  their  own  lack  of  cooperation. 

Petitioners  contend  that  the 
Department  has  the  ability  to  use,  as 
facts  otherwise  available,  a  margin 
based  on  respondent's  data  even  though 
that  data  is  unverified.  Petitioners  cite 
to  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Foam 
Extruded  PVC  and  Polystyrene  Framing 
Stock  from  the  United  Kingdom,  61  FR 
51411  (October  2,  1996)  ["Foam")  and 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Live  Cattle 
from  Canada,  64  FR  56738  (October  21. 
1999)  ("Cattle")  as  examples  of  the 
Department  using  a  respondent's 


calculated  margin  from  the  preliminary 
determination  as  the  basis  for  an 
adverse  inference  in  selecting  facts 
available  when  the  respondent  has 
withdrawn  from  participation  in  the 
investigation  subsequent  to  the 
preliminary  determination  and  the  data 
is  therefore  unverified.  Petitioners  argue 
that  in  the  instant  case,  as  was  the  case 
in  Foam  and  Cattle,  the  respondent 
Severstal  voluntarily  submitted  data  and 
certified  to  its  accuracy,  and  there  is  no 
evidence  on  the  record  to  suggest  that 
the  data  is  aberrational. 

Department's  Position:  As  discussed 
in  the  "Application  of  Facts  Available" 
section,  we  agree  that  respondents 
should  be  assigned  a  margin  based  on 
adverse  facts  available.  However,  we 
disagree  with  petitioners  that  we  should 
select  the  margin  calculated  for 
Severstal  in  the  preliminary 
determination. 

The  Act  and  the  SAA  allow  for  wide 
latitude  in  choosing  among  the  facts 
available.  Moreover,  we  make  the 
detWTnination  of  the  most  appropriate 
facts  available  on  a  case-by-case  basis. 
Here,  we  are  following  our  recent 
practice  as  articulated  in  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Hot-Rolled  Flat-Rolled 
Carbon-Quality  Steel  Products  From  the 
Russian  Federation,  64  FR  38626  (July 
19,  1999)  {"Hot-Rolled  Steel").  In  that 
case,  as  here,  respondents  withdrew 
from  the  investigation  after  the 
preliminary  determination,  precluding 
verification  of  their  submitted  data 
pursuant  to  section  782{i)(l)  of  the  Act. 
We  stated: 

Under  section  782(i)(l)  of  the  Act,  the 
Department  must  rely  on  verified  information 
for  making  a  final  determination  in  an 
antidumping  duty  investigation.  MMK's  and 
NISCO's  withdrawal  prior  to  verification  of 
their  questionnaire  responses  prevents  the 
Department  from  using  their  information  to 
calculate  a  weighted-average  margin  for  our 
final  determination. 

Id.  at  38630. 

We  acknowledge  our  decisions  in 
Foam  and  in  Cattle  to  use,  as  adverse 
facts  available,  information  submitted 
by  respondents  that  subsequently 
withdrew  from  the  proceedings  and 
refused  to  authorize  on-site  verification. 
However,  the  facts  of  Cattle  differ  from 
the  present  case  to  the  extent  that  the 
information  of  the  respondents  who 
withdrew  was  found  to  be  consistent 
with  verified  information  otherwise  on 
the  record.  Moreover,  we  disagree  with 
petitioners  that  this  indicates  that  our 
policy  is  to  select  unverified 
information  for  purposes  of  facts 
available  simply  because  it  is  the 
highest  rate  on  the  record. 


Finally,  we  disagree  that  Severstal 
will  benefit  from  the  Department's  use 
of  the  highest  petition  rate  as  adverse 
facts  available.  While  it  is  true  that  the 
highest  petition  margin  is  lower  than 
the  margin  calculated  for  Severstal  in 
the  preliminary  determination,  we  note 
that  Severstal  in  fact  submitted  a  revised 
database  which  the  Department  was  not 
able  to  use  in  issuing  its  preliminary 
determination  due  to  time  constraints. 
Thus,  it  would  be  premature  to 
conclude  that  Severstal  benefitted 
through  its  withdrawal  from  this 
investigation,  relative  to  what  its  final 
calculate'd  margin  may  have  been.  As 
we  stated  in  Hot-Rolled  Steel  at  38630, 
use  of  a  company's  "unverified 
information  as  the  basis  for  the  final 
margin  could  potentially  benefit  [it]  by 
assigning  a  margin  lower  than  what 
would  have  been  calculated  using 
verified  information." 

For  these  reasons,  we  find  that  it  is 
appropriate  to  apply,  as  adverse  facts 
available,  the  highest  margin  alleged  in 
the  petition. 

Final  LTFV  Margin 

As  stated  above,  the  Department 
entered  into  a  Suspension  Agreement  in 
this  case  on  January  13.  2000.  Pursuant 
to  that  Suspension  Agreement,  we  have 
instructed  Customs  to  terminate  the 
suspension  of  liquidation  of  all  entries 
of  cold-rolled  steel  frt)m  Russia.  Any 
cash  deposits  of  entries  of  cold-rolled 
steel  from  Russia  shall  be  refunded  and 
any  bonds  shall  be  released. 

As  noted  above,  we  received  a  request 
from  petitioners  to  continue  the 
investigation.  Pursuant  to  this  request, 
we  have  continued  and  completed  the 
investigation  in  accordance  with  section 
734(g)  of  the  Act.  We  have  found  the 
following  weighted-average  dumping 
margin: 


Exporter/manufacturer 

Margin 
percentage 

Russia-Wide  Rate 

73  98 

FTC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  Because  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threatening  material  injury  to.  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury,  does  not  exist,  the  Agreement 
will  have  no  force  or  effect,  and  the 
investigation  shall  be  terminated.  See 
section  734(0{3)(A)  of  the  Act.  If  the  ITC 
determines  that  such  injury  does  exist, 
the  Agreement  shall  remain  in  force  but 
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the  Departmenl  shall  not  issue  an 
antidiunping  o  der  so  long  as:  (1)  The 
Agreement  remains  in  force,  (2)  the 
Agreement  con  inues  to  meet  the 
requirements  o  '  subsections  (d)  and  (1) 
of  section  734  (  f  the  Act,  and  (3)  the 
parties  to  the  A  greement  carry  out  their 
obligations  unc  er  the  Agreement  in 
accordance  with  its  terms.  See  section 
734(f)(3)(B)  of  I  he  Act. 

This  determi  lation  is  issued  and 
published  in  ac  cordance  with  sections 
735(d)  and  777  i)(l)  of  the  Act. 

Dated:  January-  18,  2000. 
Robert  S.  LaRusj  a. 
Assistant  Secrete  ryfor  Import 
Administration. 
[FR  Doc.  00-184*  Filed  2-3-00;  8:45  am] 
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The  Applicabli  t 

Unless  other  v 
citations  to  the 
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made  to  the  Tatiff 
Act")  by  the  Ui  uguay 
Agreements 
unless  otherwi  ;e 
to  the  Departm  jnt 
Department 
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(April  1999). 

Final  Detennii  ations 

We  determin  e  that  cold-rolled  flat- 
rolled  carbon-c  uality  steel  products 
("cold-rolled  s  eel  products")  from 
Argentina,  lap:  n  and  Thailand  are  being 
sold  in  the  Uni  ted  States  at  less  than  fair 
value  ("LTFV"p,  as  provided  in  section 
735  of  the  Act.JThe  estimated  margins 
are  shown  in  t  le  Suspension  of 
Liquidation  set  tion  of  this  notice. 


Statute  and  Regulations 

ise  indicated,  all 
statute  are  references  to 
ffective  January  1,  1995, 
of  the  amendments 
Act  of  1930  ("the 
Round 
("URAA").  In  addition, 
indicated,  all  citations 
of  Commerce  ("  the 
I  Bgulations  refer  to  the 
at  19  CFR  Part  351 


Case  History 

The  preliminary  determinations  in 
these  investigations  were  issued  on 
November  1,  1999.  See  Notice  of 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  From  Argentina,  Japan  and 
Thailand,  64  FR  60410  (November  5, 
1999)  ("Preliminary  Determinations"). 
On  December  23,  the  petitioners  * 
submitted  a  case  brief  regarding  the 
Thailand  investigation  in  which  they 
stated  that  they  agreed  fully  with  the 
Department's  use  of  the  highest  margin 
from  the  petition  as  adverse  facts 
available  for  that  final  determination. 
An  analysis  of  the  other  conmient  made 
by  the  petitioners  in  their  Thailand  case 
brief  is  set  forth  in  the  Interested  Parties 
Comments  section  below.  NKK 
Corporation  ("NKK")  filed  a  case  brief 
with  the  Department  regarding  the  Japan 
investigation  on  December  27,  1999.  No 
case  briefs  were  filed  in  the  Argentina 
investigation,  no  rebuttal  briefs  were 
filed  in  any  of  the  investigations,  and  no 
requests  for  a  hearing  in  any  of  the 
investigations  were  received  by  the 
Department. 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  products  covered  are  certain  cold- 
rolled  (cold-reduced)  flat-rolled  carbon- 
quality  steel  products,  neither  clad, 
plated,  nor  coated  with  metal,  but 
whether  or  not  annealed,  painted, 
varnished,  or  coated  with  plastics  or 
other  non-metallic  substances,  both  in 
coils,  0.5  inch  wide  or  wider,  (whether 
or  not  in  successively  superimposed 
layers  and/or  otherwise  coiled,  such  as 
spirally  oscillated  coils),  and  also  in 
straight  lengths,  which,  if  less  than  4.75 
mm  in  thickness  having  a  width  that  is 
0.5  inch  or  greater  and  that  measures  at 
least  10  times  the  thickness;  or,  if  of  a 
thickness  of  4.75  mm  or  more,  having  a 
width  exceeding  150  mm  and  measuring 
at  least  twice  the  thickness.  The 
products  described  above  may  be 
rectangular,  square,  circular  or  other 
shape  and  include  products  of  either 
rectangular  or  non-rectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling")  "  for  example. 


'  The  petitioners  include  Bethletiem  Steel 
Corporation,  Gulf  States  Steel.  Inc..  The 
Independent  Steelworkers  Union,  Ispat  Inland  Inc.. 
LTV  Steel  Company,  Inc.,  National  Steel 
Corporation,  Steel  Dynamics,  Inc.,  U.S.  Steel  Group, 
a  unit  of  USX  Corporation,  United  Steelworkers  of 
America,  and  Weirton  Steel  Corporation.  National 
Steel  Corporation  is  not  a  petitioner  in  the  case 
regarding  lapan. 


products  which  have  been  beveled  or 
rounded  at  the  edges. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
("IF"))  steels,  high  strength  low  alloy 
("HSLA")  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadium, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS"),  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements;  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight,  and;  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  alimiinum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium  (also  called 

columbium),  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  written 
physical  description,  and  in  which  the 
chemistry  quantities  do  not  exceed  any 
one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  unless  specifically 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  SAE  grades  (formerly  also  called  AISI 

grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the 

HTSUS; 

•  Tool  steels,  as  defined  in  the  HTSUS; 

•  Silico-manganese  steel,  as  defined  in 

the  HTSUS; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  grain-oriented; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  exceeding  2.25  percent; 

•  All  products  (proprietary  or 

otherwise)  based  on  an  alloy  ASTM 
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specification  (sample  specifications: 
ASTM  A506,  A507); 

Non-rectangular  shapes,  not  in  coils, 
which  are  the  result  of  having  been 
processed  by  cutting  or  stamping 
and  which  have  assumed  the 
character  of  articles  or  products 
classified  outside  chapter  72  of  the 
HTSUS. 


Silicon-electrical  steels,  as  defined  in 
the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  less  than  2.25  percent,  and 

(a)  fully-processed,  with  a  core  loss  of 
less  than  0.14  watts/pound  per  mil 
(.001  inch),  or 

(b)  semi-processed,  with  core  loss  of 
less  than  0.085  watts/pound  per  mil 
(.001  inch); 

Chemical  Composition 


Certain  shadow  mask  steel,  which  is 
alimiiniun  killed  cold-rolled  steel 
coil  that  is  open  coil  annealed,  has 
an  ultra-flat,  isotropic  surface,  and 
which  meets  the  following 
characteristics: 

Thickness:  0.001  to  0.010  inch 
Width:  15  to  32  inches 


Element  ... 
Weight  % 


C 
<0.002 


•  Certain  flapper  valve  steel,  which  is  hardened  and  tempered,  surface  polished,  and  which  meets  the  following  characteristics: 


Thickness:  <1.0  mm 


Width:  <152.4  mm 

Chemical  Composition 


Element  .. 
Weight  % 


C 
0.90-1.05 


Si 
0.15-0.35 


Mn 
0.30-0.50 


Mechanical  Properties 


Tensile  Strength 
Hardness  


ai62Kgf/mm2 

g475  Vickers  hardness  number 


Physical  Properties 


Flatness 


<0.2%  of  nominal  strip  width 


P 
<0.03 


S 
<0.006 


Microstructure:  Completely  free  from  decarburization.  Carbides  are  spheroidal  and  fine  within   1%  to  4%  (area  percentage)  and 
cire  undissolved  in  the  uniform  tempered  martensite. 

Non-Metallic  Inclusion 


Sulfide  Inclusion 
Oxide  Inclusion  . 


Area  percent- 
age 


<0.04 
<0.05 


Compressive  Stress:  10  to  40  Kgf/nun^ 

»  Surface  Roughness 

Thickness  (mm) 

t<0.209  

0.209<t<0.310 

0.310<t<0.440 

0.440<t<0.560 ^. 

0.560<t 

•  Certain  ultra  thin  gauge  steel  strip,  which  meets  the  following  characteristics: 


Roughness 
(urn) 


R2<0.5 
Rz<0.6 
RzaO.7 
R2<0.8 
Rz<1.0 


Thickness:  <0.100  7% 


Width:  100  to  600  mm 

Chemical  Composition 


Element  .. 
Weight  % 


C 
<0.07 


Mn 
0.2-0.5 


P 
<0.05 


S 
<0.05 


AI 
<0.07 


Fe 
Balance 


5522 


Hardness  

Total  Elongation 
Tensile  Strength 


Surface  Finish 
Camtjer  (In  2.0 
Flatness  (in  2.0 

Edge  Bun-  

Coil  Set  (in  1.0 


n) 

in) 


n) 
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Mechanical  Properties 


Full  Hard  (Hv  180  nfiinimum) 

<3% 

600to850N/nr)m2 


Physical  Properties 


<0.3  micron 

<3.0  mm 

^.5  mm 

<0.01  mm  greater  than  thickness 

<75.0  mm 


•  Certain  si 
Thickness 
Width:  33  ta 


1  con  steel,  which  meets  the  following  characteristics: 
olo24  inch  +.0015  inch 
45.5  inches 


Chemical  Composition 


Element  

Min  Weight  %  . 
Max.  Weight  % 


C 
0.004 


Mn 
0.4 


P 

0.09 


S 
0.009 


Si 
0.65 


Al 
0.4 


Mechanical  Properties 


Hardness 


B  60-75  (AIM  65) 


Physical  Properties 


Finish  

Gamma  Crown 

Flatness  

Coating  

Camber  (in  any 
Coil  Size  I.D.  ... 


(n 


5  inches) 
Ofeet)  


Smooth  (30-60  microinches) 

0.0005  inch,  start  measuring  V*  inch  from  slit  edge 

20  l-UNIT  max. 

C3A-.08A  max.  (A2  coating  acceptable) 

Vi6  inch 

20  inches 


Magnetic  Properties 


Core  Loss  (1 
Permeability  (1 


5T*0  Hz)  NAAS  ... 
ST/eOHz)  NAAS 


3.8  Watts/Pound  max. 

1700  gauss/oersted  typical  1500  minimum. 


•  Certain  apferture  mask  steel,  which  has  an  ultra-flat  surface  flatness  and  which  meets  the  following  characteristics: 
Thickness:  0  025  to  0.245  mm 
Width:  381-koOO  mm 

Chemical  Composition 


Element  .. 
Weight  % 


C 

<0.01 


N 

0.004  to 

0.007 


Al 
<0.007 


•  Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  

Min.  Weight  % 
Max.  Weight  % 


C 
0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023  (Aiming 
0.018  Max.) 


SI 
0.03 


Al 

0.03 

0.08  (Aiming 

0.05) 


As 
0.02 


Cu 
0.08 


N 

0.003 

0.008 

(Aiming 

0.005) 


Non-Metalli :  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >lmicron  (0.000039  inch)  and  inclusion 
groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inch)  in  length. 

Surface  Tre  itment  as  follows:  The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable 
for  nickel  platir  ^. 
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Surface  Finish 


Roughness,  RA  Microinches  (Micrometers) 

Aim 

Min. 

Max. 

Extra  Bright 

5(0.1) 

0(0) 

7  (0.2) 

•  Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  which  meets  the  following  characteristics: 

Chemical  Composition 


Elemerit  .. 
Weight  % 


C 
<0.08 


Si 
<0.04 


Mn 
<0.40 


P 
<0.03 


S 
<0.03 


Al 
0.010-0.025 


N 
<0.0025 


Physical  and  Mechanical  Properties 


Thickness  Tolerance:  Guaranteed  inside  of  1 5  mm  from  mill  edges 

Width  Tolerance:  „ 

Hardness  (Hv):  : 

Annealing: 

Surface:  

Tensile  Strength:  

Elongation:  


+/-5  percent  (aim  +/-»4  percent) 

-  0/+7  mm 

Hv  85-1 10 

Annealed 

Matte 

>275N/mm2 

>36% 


•  Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  in  coils,  with  a  certificate  of  analysis  per  Cable  System 
International  ("CSI")  Specification  96012,  with  the  following  characteristics: 

Chemical  Composition 


Element 

Max.  Weight  % 


C 
0.13 


Mn 
0.60 


P 
0.02 


S 
0.05 


Physical  and  Mechanical  Properties 


Base  Weight 

Theoretical  Thickness: 

Width:  

Tensile  Strength:  

Elongation:  


r 


55  pounds 

0.0061  inch  (+/- 10  percent  of  theoretical  thickness) 

31  inches 

45,000-55,000  psi 

minimum  of  15  percent  in  2  inches 


•  Certain  full  hard  tin  mill  black  plate,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element 

Min.  Weight  %  . 
Max.  Weight  % 


C 
0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023  (Aim- 
ing 0.018 
Max.) 


SI 
0.03 


Al 
0.03 
0.08  (Aim- 
ing 0.05) 


As 
0.02 


Cu 
0.08 


N 
0.003 
0.008  (Aim- 
ing 0.005) 


Non-Metallic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >1  micron  (0.000039  inch)  and  inclusion 
groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inch)  in  length. 

Surface  Treatment  as  follows:  The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.]  and  suitable 
for  nickel  plating. 


Surface  Finish 

• 

Roughness,  RA  Microinches  (Micrometers) 

Aim 

Min. 

Max. 

Stone  Finish  

16  (0.4) 

8  (0.2) 

24  (0.6) 

•  Certain  ultra-bright  tin  mill  black  plate  meeting  ASTM  7A  specifications  for  surface  finish  and  RA  of  seven  micro-inches  or 
lower. 

•  Concast  cold-rolled  drawing  quality  sheet  steel,  ASTM  a-620-97,  Type  B,  or  single  reduced  black  plate,  ASTM  A-625-92,  Type 
D,  T-1,  ASTM  A-625-76  and  ASTM  A-366-96,  T1-T2-T3  Commercial  bright/luster  7a  both  sides,  RMS  12  maximum.  Thickness 
range  of  0.0088  to  0.038  inches,  width  of  23.0  inches  to  36.875  inches. 
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basic 


•  Certain 
thick)  with  a 

•  Certain 
finish,  TH 

•  Certain 
thick)  with  a 

•  Certain 
characteristics 


ingle  reduced  black  plate,  meeting  ASTM  A-625-98  specifications,  53  pound  base  weight  (0.0058  inch 
llemper  classification  of  T-2  (49-57  hardness  using  the  Rockwell  30  T  scale). 

!  ingle  reduced  black  plate,  meeting  ASTM  A-625-76  specifications.  55  pound  base  weight,  MR  type  matte 
tolerance  as  per  A263  trimmed. 

ingle  reduced  black  plate,  meeting  ASTM  A-625-98  specifications,  65  pound  base  weight  (0.0072  inch 
llemper  classification  of  T-3  (53-61  hardness  using  the  Rockwell  30  T  scale). 

:old-rolled  black  plate  bare  steel  strip,  meeting  ASTM  A-625  specifications,  which  meet  the  following 

Chemical  Composition 


Element 

Max.  Weight  % 


Thickness: 

Hardness  

Elongation  

Tensile  Strength 


•  Certain 
which  meet 


th! 


:old-rolled  black  plate  bare  steel  strip,  in  coils,  meeting  ASTM  A-623,  Table  II,  Type  MR  specifications, 
following  characteristics: 


Element 

C 

Mn 
0.60 

P 
0.04 

S 

Max.  Weight  %  . 

0.13 

0.05 

Physical  and  Mechanical  Properties 

Thickness 

0.0060  inch  (+/- 0.0005  inch) 
>  1 0  inches  (+  'A  to  %  inch/  -  0) 
55,000  psi  max. 
minimum  of  15  percent  in  2  inches 

Width 

Tensile  strength 
Elonaatlon 

an! 


•  Certain 
to  0.42  mm 

•  Certain 
meets  the 

Thickness 
Width:  35 


Thickness  Rang* 
Min.  Yield  Point 


C 
0.13 


Mn 
0.60 


P 
0.02 


S 
0.05 


Physical  and  Mechanical  Properties 


0.0058  inch  +/- 0.0003  inch 
T2/HR  30T  50-60  aiming 
>  15% 
51,000  psi  +/-4.0  aiming 


Chemical  Composition 


'blued  steel"  coil  (also  know  as  "steamed  blue  steel"  or  "blue  oxide")  with  a  thickness  of  0.30  mm 

width  of  609  mm  to  1219  mm,  in  coil  form; 
:old-rolled  steel  sheet,  whether  coated  or  not  coated  with  porcelain  enameling  prior  to  importation,  which 
folk  wing  characteristics: 
nominal):  >  0.019  inch 
o  60  inches 


Chemical  Composition 


Element      . . .  . 

1 

c 

0.004 

0 

0.010 

B 

Max.  Weight  %  , 
Min.  Weight  %  ., 

0.012 

•  Certain  < 

old-rolled  steel,  which  meets  the  following  characteristics:  Width:  >66  inches 

Chemical  Composition 

Element 

c 

0.07 

Mn 
0.67 

p 

0.14 

Si 

Max.  Weight  %  . 

0.03 

Physical  and  Mechanical 
Properties 


Physical  and  Mechanical 
Properties— Continued 


Physical  and  Mechanical 
Properties— Continued 


(mm): 
MPa): 


0.80O-2.000 
265 


Max  Yield  Point  (MPa):  

Min.  Tensile  Strength  (MPa): 


365     Min.  Elongation  %: 
440     


26 


•  Certain   land  saw  steel,  which  meets  the  following  characteristics: 
Thickness:  >1.31  mm 
Width:  >8(  i  mm 
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Chemical  Composition 


Element  .. 
Weight  % 


C 
1.2  to  1.3 


Si 
0.15  to  0.35 


Mn 
0.20  to  0.35 


P 
<0.03 


S 
<  0.007 


Cr 
0.3  to  0.5 


Ni 
<0.25 


Other  properties: 

Carbide:  fully  spheroidized  having  >80%  of  carbides,  which  are  <0.003  mm  and  uniformly  dispersed 

Surface  finish:  bright  finish  free  from  pits,  scratches,  rust,  cracks,  or  seams 

Smooth  edges 

Edge  camber  (in  each  300  mm  of  length):  <7  mm  arc  height 

Cross  bow  (per  inch  of  width):  0.015  mm  max. 

•  Certain  transformation-induced  plasticity  (TRIP)  steel,  which  meets  the  following  characteristics: 


Variety  1 : 


Chemical  Composition 


Element  

Min.  Weight  % 
Max.  Weight  % 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  

Min.  Yield  Point  (MPa)  

Max  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Elongation  %  


1 .000-2.300  (inclusive) 

320 

480 

590 

24  (if  1.000-1.199  thickness  range) 

25  (if  1 .200-1 .599  thickness  range) 

26  (if  1 .600-1 .999  thickness  range) 

27  (if  2.000-2.300  thickness  range) 


Variety  2: 


Chemical  Composition 


Element  

Min.  Weight  % 
Max.  Weight  % 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm):  

Min.  Yield  Point  (MPa):  

Max  Yield  Point  (MPa):  

Min.  Tensile  Strength  (MPa): 
Min.  Elongation  %:  


1 .000-2.300  (inclusive) 

340 

520 

690 

21  (if  1.000-1.199  thickness  range) 

22  (if  1 .200-1 .599  thickness  range) 

23  (if  1 .600-1 .999  thickness  range) 

24  (if  2.000-2.300  thickness  range) 


Variety  3: 


Chemical  Composition 


Element  

Min.  Weight  % 
Max.  Weight  % 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm):  

Min.  Yield  Point  (MPa):  

Max  Yield  Point  (MPa):  

Min.  Tensile  Strength  (MPa): 


1.200-2.300  (inclusive) 

370 

570 

780 
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Physical  and  Mechanical  Properties— Continued 


18  (if  1.200-1.599  thickness  range) 

19  (if  1.600-1.999  thickness  range) 

20  (if  2.000-2.300  thickness  range) 


•  Certain  corr  )sion-resistant  cold-rolled  steel,  which  meets  the  following  characteristics: 


Variety  1 : 


Chemical  Composition 


Element  

Min.  Weight  %  . 
Max.  Weight  % 


C 
0.10 


Mn 
0.40 


P 
0.10 


Cu 
0.15 
0.35 


Physical  and  Mechanical  Properties 


Thickness 
Min.  Yield  Point 
Max  Yield  Point 
Min.  Tensile 
Min.  Elongation 


0.600-0.800 

185 

285 

340 

31  (ASTM  standard  31%  =  JIS  standard  35%) 


Variety  2: 


Chemical  Composition 


Element  

Min.  Weight  % 
Max.  Weight  % 


C 
0.05 


Mn 
0.40 


P 
0.08 


Cu 
0.15 
0.35 


Physical  and  Mechanical  Properties 


Thickness  Rang  s 
Min.  Yield  Point 
Max  Yield  Point 
Min.  Tensile 
Min.  Elongation 


0.800-1.000 

145 

245 

295 

31  (ASTM  standard  31%  =  JIS  standard  35%) 


Variety  3: 


Chemical  Composition 


Element  

Max.  Weight  % 



c 

0.01 

Si 
0.05 

Mn 
0.40 

P 
0.10 

S 

0.023 

Cu 
0.15-35 

Ni 
0.35 

Al 
0.10 

Nb,  Ti, 
V,  B 
0.10 

Mo 
0.30 

Physical  and  Mechanical  Properties 

Thickness  (mm) 

0.7 
>35 

Elongation  %  .. 

spe  n 


•  Porcelain 
quality,  in  coi 
+0.002,  -0.000 
96  Type  1 
for  two  coats 

The  merchahd 
investigation  i 
the  HTSUS  at 
7209.15.0000. 
7209.16.0060 
7209.17.0030, 
7209.17.0090 
7209.18.1560. 
7209.18.6000 
7209.26.0000, 
7209.28.0000, 


enameling  sheet,  drawing 
s,  0.014  inch  in  thickness, 
meeting  ASTM  A-424- 
ifications,  and  suitable 


ise  subject  to  this 
typically  classified  in 
subheadings: 
7209.16.0030, 
7209.16.0090. 
7209.17.0060. 
7209.18.1530, 
7209.18.2550, 
7209.25.0000. 
7209.27.0000. 
7209.90.0000. 


7210.70.3000.  7210.90.9000. 
7211.23.1500.  7211.23.2000, 
7211.23.3000,  7211.23.4500, 
7211.23.6030.  7211.23.6060, 
7211.23.6085,  7211.29.2030, 
7211.29.2090,  7211.29.4500. 
7211.29.6030,  7211.29.6080. 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7225.19.0000,  7225.50.6000, 
7225.50.7000,  7225.50.8010, 
7225.50.8085,  7225.99.0090, 
7226.19.1000,  7226.19.9000, 
7226.92.5000,  7226.92.7050, 
7226.92.8050,  and  7226.99.0000. 


Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  ("U.S.  Customs") 
piuposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

The  Department  received  comments 
from  a  number  of  parties  including 
importers,  respondents,  consimiers,  and 
the  petitioners,  aimed  at  clarifying  the 
scope  of  these  investigations.  See 
Memorandum  to  Joseph  A.  Spetrini 
("Scope Memorandum"),  January  18, 
2000,  for  a  list  of  all  persons  submitting 
comments  and  a  discussion  of  all  scope 
comments  including  those  exclusion 
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requests  under  consideration  at  the  time 
of  the  preliminary  determination  in 
these  investigations. 

Period  of  Investigations 

The  period  of  the  investigations 
("POI")  is  April  1,  1998,  through  March 
31, 1999. 

Facts  Available 

In  the  preliminary  determinations,  the 
Department  based  the  dumping  margins 
for  the  mandatory  respondents,  Siderar 
Limited,  in  the  Argentina  investigation, 
Nippon  Steel  Corporation  ("NSC"), 
Kawasaki  Steel  Corporation  ("KSC"), 
Kobe  Steel  Ltd.  ("Kobe"),  and  Nisshin 
Steel  Co.,  Ltd.  ("Nisshin"),  in  the  Japan 
investigation,  and  Thai  Cold  Rolled 
Steel  and  Sheet  Company  ("TCRSSC"), 
an  affiliate  of  Sahaviriya  Steel  Industries 
Public  Co.,  Ltd.,  collectively  "TCRSSC/ 
Sahaviriya,"  in  the  Thailand 
investigation,  on  facts  otherwise 
available  pursuant  to  section 
776(a)(2)(A)  of  the  Act.  The  use  of  facts 
otherwise  available  is  necessary  because 
the  record  does  not  contain  company- 
specific  information  due  to  the  fact  that 
each  of  these  respondents  failed  to 
respond  to  the  Department's 
questionnaire,  nor  did  they  provide  any 
indication  that  they  were  unable  to  do 
so.  Therefore,  the  Department  found 
that  they  failed  to  cooperate  by  not 
acting  to  the  best  of  their  ability.  As  a 
result,  pursuant  to  section  776(b),  the 
Department  used  an  adverse  inference 
in  selecting  from  the  facts  available. 
Specifically,  the  Department  assigned  to 
the  Argentine  and  Thai  mandatory 
respondents  the  highest  margins  alleged 
in  die  amendments  to  the  respective 
petitions.  Similarly,  the  Japanese 
mandatory  respondents  were  assigned 
the  highest  margin  alleged  in  the 
petition.  We  continue  to  find  these 
margins  corroborated,  pursuant  to 
section  776(c)  of  the  Act,  for  the  reasons 
discussed  in  the  Preliminary 
Determinations.  No  interested  parties 
have  objected  to  the  use  of  adverse  facts 
available  for  the  mandatory  respondents 
in  these  investigations,  nor  to  the 
Department's  choice  of  facts  available. 
Furthermore,  no  request  for  a  hearing  in 
any  of  these  investigations  was  received 
by  the  Department.  For  its  final 
determinations,  the  Department  is 
continuing  to  use  the  highest  margins 
alleged  by  the  petitioners  for  all  non- 
responding  mandatory  respondents  in 
these  proceedings.  See  Preliminary 
Determinations.  In  addition,  the 
Department  has  left  unchanged  from  the 
preliminary  determinations  the  "All 
Others  Rate"  in  each  investigation.  See 
Comments  1  and  2. 


Critical  Circumstances 

No  comments  were  received  regarding 
the  Department's  preliminary  critical 
circumstances  determinations,  and  the 
Department  has  not  made  any  changes 
to  those  determinations.  For  the  reasons 
given  in  the  preliminary  determinations, 
the  Department  continues  to  find  that 
critical  circumstances  exist  with  respect 
to  cold-rolled  steel  products  imported 
from  NSC,  KSC,  Kobe,  and  Nisshin,  in 
accordance  with  section  733(e)(1)  of  the 
Act. 

As  set  forth  in  our  preliminary 
determinations,  because  the  massive 
imports  criterion  necessary  to  find 
critical  circumstances  has  not  been  met 
with  respect  to  firms  other  than  NSC, 
KSC,  Kobe,  and  Nisshin,  the  Department 
continues  to  find,  for  the  purposes  of 
these  final  determinations,  that  critical 
circumstances  do  not  exist  for  imports 
of  cold-rolled  steel  products  from 
Thailand  imported  from  TCRSSC/ 
Sahaviriya  or  for  the  "all  others" 
category  in  both  the  Japan  and  Thailand 
investigations. 

There  was  no  allegation  of  critical 
circumstances  in  the  Argentina  case. 

Interested  Party  Comments 

Conmient  1 :  Calculation  of  the  "All 
Others"  Antidimiping  Duty  Margin  in 
the  Case  of  Thailand 

The  petitioners  assert  that  the 
Department,  in  its  simple  average 
calculation  of  the  "all  others" 
antidumping  duty  margin,  incorrectly 
included  two  figiu^es  that  were 
themselves  averages  of  the  minimum 
and  maximum  dumping  margins 
presented  in  the  amended  petition.  The 
petitioners  allege  that  using  the  simple 
average  of  the  minimum  and  maximum 
margins  presented  in  the  amended 
petition  should  have  yielded  a  margin  of 
69.17  percent. 

DOC  Position:  We  disagree  with  the 
petitioners.  The  dumping  margin  for  the 
"all  others"  category  assigned  by  the 
Department  in  our  preliminary 
determination  was  based  on  the  simple 
average  of  all  five  of  the  margins  - 
presented  in  the  amended  petition. 
Contrary  to  the  petitioners'  allegation, 
we  did  not  include  any  figures  in  our 
calculation  that  were  averages  of  the 
minimiun  and  maximiun  alleged 
dumping  margins.  Therefore,  we  have 
not  changed  the  dumping  margin  for  the 


2  Of  the  five  margins  presented  in  the  amended 
petition  and  used  in  the  Department's  simple 
average  calculation,  three  of  the  margins  were  based 
on  a  comparison  of  import  average  unit  values 
("AUV")  to  constructed  value  while  the  remaining 
two  margins  were  based  on  comparisons  of  price 
quotes  to  constructed  values. 


"all  others"  category  in  the  case  of 
Thailand. 

Conunent  2:  Calculation  of  the  "All 
Others"  Dumping  Margin  in  the  Case  of 
Japan 

NKK  asserts  that  the  Department 
effectively  applied  adverse  facts 
available  to  the  "all  others"  companies 
by  calculating  an  "all  others"  rate  based 
on  the  simple  average  of  all  of  the 
dumping  margins  in  the  petition, 
including  margins  based  on  constructed 
value.  NKK  states  that  the  Department's 
calculated  margin  of  39.28  percent  was 
significantly  more  adverse  than  a 
margin  calculated  based  on  the  simple 
average  of  only  the  price-to-price 
comparisons  contained  within  the 
petition  (28.09  percent).  By  basing  the 
preliminary  margin  calculation  applied 
to  NKK's  entries  in  part  on  the 
constructed  value  comparisons  from  the 
petition,  NKK  argues,  the  Department 
effectively  assumed  that  NKK  made 
home  market  sales  of  the  subject 
merchandise  at  prices  below  cost  of 
production.  NKK  argues  that  the 
Department  had  no  basis  to  assume  that 
its  home  market  sales  of  the  subject 
merchandise  were  made  at  prices  below 
the  cost  of  production,  and  that  the 
Department  needs  specific  evidence  to 
justify  a  finding  of  below  cost  sales. 
NKK  states  that  no  such  NKK-specific 
evidence  exists  and  that  the  facts  used 
to  support  the  below  cost  allegation  in 
the  petition  were  not  specific  to  NKK. 

NKK  also  argues  that  the  Department 
had  no  reason  to  apply  adverse  facts 
available  to  it,  because  NKK  fully 
cooperated  with  all  of  the  Department's 
requests  for  information.  In  support  of 
this  argument,  NKK  states  that  it  is  the 
Department's  long-standing  policy  not 
to  apply  the  same  harsh  adverse 
inferences  it  may  have  applied  to 
mandatory  respondents  to  other 
producers  who  did  not  respond.  NKK 
argues  that  this  practice  is  evident  in  the 
Department's  decision  to  not  adversely 
assume  that  NKK's  shipments  were 
massive,  when  making  its  preliminary 
critical  circumstances  determination  for 
the  "all  others"  group.  Because  the 
Department  did  not  apply  adverse 
inferences  in  regard  to  critical 
circumstances,  NKK  concludes  that  the 
Department  should  not  apply  adverse 
inferences  when  calcidating  the 
antidumping  margin  for  NKK. 

Finally,  NKK  asserts  that,  because  the 
Department  expressly  excluded  NKK 
from  participating  as  a  voluntary 
respondent,  company  specific  prices 
and  costs  are  not  available  on  the 
record.  As  a  result,  the  Department  must 
operate  under  section  776(a)(1)  of  the 
Act  and  apply  facts  available  in  a 


i 
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manner  that  tecognizes  the  fiact  that  the 
nonparticipating  parties  have  no 
culpability  far  the  lack  of  company- 
specific  infoitnation  on  the  record.  NKK 
concludes  th)  it  the  Department  should 
exclude  the  donstructed  value  margins 
set  forth  in  tije  petition  when  deriving 
an  antidumping  duty  rate  for  NKK.  NKK 
further  suggests  that  data  in  the  hot- 
mlled  steel  iu  vestigation  ^  is  evidence 
that  NKK  did  not  sell  cold-rolled  steel 
below  cost. 

DOCPositibn:  Section  735(c)(5)(B)  of 
the  Act  provides  that,  where  the 
estimated  wejghted-averaged  dumping 
margins  established  for  all  exporters  and 
producers  individually  investigated  are 
zero  or  de  minimis  or  are  determined 
entirely  under  section  776  of  the  Act, 
the  Departmept  may  use  any  reasonable 
method  to  establish  the  estimated  "all 
others"  rate  for  exporters  and  producers 
not  individually  investigated.  Our 
recent  practiqe  under  these 
circumstance^  has  been  to  assign,  as  the 
"all  others"  r$te.  the  simple  average  of 
the  margins  iii  the  petition.  See  Notice 
of  Final  Deterpiination  of  Sales  at  Less 
Than  Fair  Value  and  Affirmative 
Finding  of  Cipical  Circumstances: 
Elastic  Rubbet  Tape  From  India.  64  FR 
19123  (April  19,  1999);  Notice  of  Final 
Determinatiom  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Plate  in  Coil 
from  Italy.  64  FR  15458,  15459  (March 
21, 1999).  Thi  Department,  in  following 
its  recent  praotice,  did  not  assume  that 
NKK  made  sales  below  cost  and  did  not 
apply  "adverse"  facts  available  to  NKK 
in  calculating! the  "all  others"  rate  in 
this  case.  In  fact,  lacking  data  for  these 
companies,  t^e  Department  made  no 
assumptions  \jinth  respect  to  whether 
individual  companies  within  the  "all 
others"  group  made  sales  below  cost,* 
for  this  very  reason  it  considered  both 
price-to-price  'and  constructed  value 
margins  from  the  petition.  This 
methodology  Allows  the  Department  to 
calculate  a  margin  based  on  facts 
available.  Tha  use  of  constructed  value 
in  the  petition  was,  in  this  case,  an 
appropriate  means  of  estimating  normal 
value  based  oi  t  sales  in  the  ordinary 
course  of  tradi  i.  There  is  no  reason  to 
assume  that  NKK's  normal  values — and 
margins — woi  Id  be  lower  even  if  it  did 


'  Notice  of  Fina,  Determination  of  Sales  at  Less 
Than  Fair  Value: ,  lot-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Proc  ucts  from  Japan,  64  FR  24329 
(May  6,  1999) 

*  We  Dote,  in  ad  litioo,  that  the  Department  does 
not  use  constructs  i  value  only  when  there  are  sales 
below  cost.  For  ex  imple.  constructed  value  margins 
are  utilized  wheni  ver  there  are  insufficient  matches 
for  price-to-price  ( omparisons,  for  whatever 
reasons.  Furtherm  are,  the  Department  also 
routinely  include!  constructed  value  margins  in  the 
all-others  rate  wh(  n  it  uses  margins  calculated 
during  an  investig  ition  for  such  purposes. 


not  sell  the  foreign  like  product  at 
below-cost  prices.  In  this  respect,  the 
"all-others"  margin  is  a  generic  margin, 
not  based  on  data  specific  to  any  of  the 
companies  to  which  it  is  applied. 
Moreover,  with  respect  to  NKK's 
argmnent  that  record  evidence  in  the 
hot-rolled  steel  case  supports  the 
conclusion  that  NKK  did  not  sell  cold- 
rolled  steel  below  cost  in  the  home 
market,  we  note  that  the  hot-rolled 
information  is  not  on  the  record  of  this 
proceeding. 

Furthermore,  contrary  to  NKK's 
assertions,  the  fact  that  the  Department 
declined  to  make  the  adverse 
assumption  that  the  "all  others" 
companies  had  "massive  imports"  for 
purposes  of  its  critical  circiunstances 
determination  does  not  require  the 
Department  to  exclude  the  constructed 
value  margins  from  the  "all  others"  rate 
calculation.  As  explained  above,  the  use 
of  a  simple  average  of  all  petition 
margins  involves  no  assiunptions 
(adverse  or  favorable)  with  respect  to 
whether  a  given  company  or  the  "all 
others"  group  as  a  whole  makes  sales 
below  cost.  Thus  there  is  no  conflict 
between  this  position  and  the 
Department's  decision  not  to  make  an 
adverse  assimiption  with  regard  to 
massive  imports.  Had  the  Department 
wished  to  apply  an  adverse  inference,  it 
would  have  selected  the  highest  margin 
in  the  petition,  as  it  did  for  the 
imcooperative  mandatory  respondents. 
Instead,  as  stated  previously,  the 
Department  used  non-adverse  facts 
available  to  determine  the  "all  others" 
rate  for  all  companies  not  fully 
investigated  by  calculating  the  margin 
based  on  a  simple  average  of  all  of  the 
margins  contained  within  the  petition. 

The  Department  also  disagrees  with 
NKK's  allegation  that  it  expressly 
excluded  NKK  from  participating  as  a 
voluntary  respondent.  In  the 
Department's  July  9,  1999,  respondent 
selection  memo,  the  Department  stated 
that  voluntary  respondents  would  not 
be  investigated  unless  mandatory 
respondents  failed  to  cooperate  or 
unless  additional  resources  became 
available.  The  Department  further  noted 
that,  should  some  mandatory 
respondents  fail  to  respond,  resources 
would  be  reallocated  to  voluntary 
respondents  on  a  first-come,  first-served 
basis.  Thus,  the  Department  expressly 
indicated  that,  although  it  was  unable  to 
accept  voluntary  respondents  at  that 
time,  it  would  be  willing  to  do  so  at  a 
later  date  if,  as  happened  in  these  cases, 
the  volimtary  respondents'  company- 
specific  data  had  already  been  placed  on 
the  record  and  some  mandatory 
respondents  did  not  respond  to  the 
questionnaires.  See  Notice  of 


Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Certain  Cold- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  from  Taiwan.  65  FR  1095 
(January  7,  2000).  NKK's  company- 
specific  data  was  not  placed  on  the 
record.  Nonetheless,  Uie  Department 
recognizes  the  fact  that  NKK  did  fully 
cooperate  with  its  requests  prior  to  the 
respondent  selection  in  this 
investigation.  As  a  result,  we  are  not 
applying  the  adverse  53.04  percent  rate 
to  NKK's  entries,  but  rather  are  applying 
the  "dll  others"  rate  of  39.28  percent. 
The  Department  has  acted  in  accordance 
with  section  776(a)(1)  of  the  Act  by 
applying  facts  available  in  a  manner  that 
recognizes  the  fact  that  the 
nonparticipating  parties  have  no 
cxilpability  for  the  absence  of  their 
company-specific  information  on  the 
record.  Based  on  the  above  reasons,  we 
have  not  changed  the  dumping  margin 
for  the  "all  others"  category  in  the  case 
of  Japan. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
cold-rolled  steel  products  exported  from 
Japan  by  KSC,  NSC,  Kobe  and  Nisshin 
that  are  entered,  or  withdrawn  bom 
warehouse,  for  consumption  on  or  after 
August  7,  1999  (90  days  prior  to  the  date 
of  publication  of  the  preliminary 
determinations  in  the  Federal  Register). 
In  addition,  we  will  direct  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  cold-rolled  steel  products 
exported  from  Argentina,  Japan  (by 
companies  other  than  those  specifically 
mentioned  above)  and  Thailand  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  November 
5, 1999,  the  date  of  publication  of  our 
preliminary  determinations  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  or  bond  deposit 
equal  to  the  diunping  margin,  as 
indicated  in  the  chart  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  until  further  notice. 
The  dumping  margins  are  provided 
below: 


Manufacturer/exporter 

Margin 
(percent) 

Argentina: 

Siderar  Limited  

24.53 

All  others  

24  53 

Japan: 

Nippon  Steel  Corporation  .. 
Kawasaki  Steel  Corpora- 
tion   

Kobe  Steel,  Ltd 

53.04 

53.04 
53.04 
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Manufacturer/exporter 

Margin 
(percent) 

Nisshin  Steel  Co.,  Ltd  

All  others  

53.04 
39.28 

Thailand: 

TCRSSC/Sahaviriya 

All  others  

80.67 
67.97 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determinations.  As  oxu-  final 
determinations  are  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury'  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  the 
Customs  Service  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

These  determinations  are  published 
pursuant  to  sections  735(d)  and  777(i)(l) 
of  the  Act. 

Dated:  January  18,  2000. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-1847  Filed  2-3-00;  8:45  am) 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-791-807] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  From  South  Africa 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4,  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Blozy,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-0165. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  lyaO  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  the  provisions 
codified  at  19  CFR  Part  351  (1998). 

Final  Determination 

We  determine  that  certain  cold-rolled 
flat-rolled  carbon-quality  steel  products 
("cold-rolled  steel  products")  from 
South  Africa  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  ("LTFV"),  as  provided  in 
section  735  of  the  Act.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  "Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  published  on 
November  10,  1999.  See  Notice  of 
Preliminary  Determination  of  Sales  vt 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  From  South  Africa,  64  FR 
61270  (November  10, 1999) 
["Preliminary  Determination ").  No 
interested  parties  have  provided 
comments  on  the  Preliminary 
Determination  and  no  request  for  a 
hearing  has  been  received  by  the 
Department. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products,  neither  clad,  plated,  nor 
coated  with  metal,  but  whether  or  not 
annealed,  painted,  varnished,  or  coated 
with  plastics  or  other  non-metallic 
substances,  both  in  coils,  0.5  inch  wide 


or  wider,  (whether  or  not  in 
successively  superimposed  layers  and/ 
or  otherwise  coiled,  such  as  spirally 
oscillated  coils),  and  also  in  straight 
lengths,  which,  if  less  than  4.75  mm  in 
thickness  having  a  width  that  is  0.5  inch 
or  greater  and  that  measures  at  least  10 
times  the  thickness;  or,  if  of  a  thickness 
of  4.75  mm  or  more,  having  a  width 
exceeding  1 50  mm  and  measuring  at 
least  twice  the  thickness.  The  products 
described  above  may  be  rectangular, 
square,  circular  or  other  shape  and 
include  products  of  either  rectangular  or 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling")  for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
("IF"))  stRpls,  high  strength  low  alloy 
("HSLA")  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadium, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS"),  are  products  in  which:  (1) 
fron  predominates,  by  weight,  over  each 
of  the  other  contained  elements:  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight,  and;  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 

1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 


0.30  percent  of  tungsten,  or 

0.10  percent  of  molybdenum,  or 

0.10  percent  of  niobium  (also  called  columbium),  or 

0.15  percent  of  vanadium,  or 

0.15  percent  of  zirconium. 

All  products  that  meet  the  written  physical  description,  and  in  which  the  chemistry  quantities  do  not  exceed  any 
one  of  the  noted  element  levels  listed  above,  are  witnin  the  scope  of  this  investigation  unless  specifically  excluded. 
The  following  products,  by  way  of  example,  are  outside  and/or  specifically  excluded  from  the  scope  of  this  investigation: 

•  SAE  grades  (formerly  also  called  AISI  grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the  HTSUS;  ° 

•  Tool  steels,  as  defined  in  the  HTSUS; 
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•  Silico-i  langanese  steel,  as  defined  in  the  HTSUS; 

•  Silicon  electrical  steels,  as  defined  in  the  HTSUS,  that  are  grain-oriented; 

•  Silicon  electrical  steels,  as  defined  in  the  HTSUS,  that  are  not  grain-oriented  and  that  have  a  silicon  level  exceeding 
2.25  percent; 

•  All  products  (proprietary  or  otherwise)  based  on  an  alloy  ASTM  specification  (sample  specifications:  ASTM  A506, 
A507); 

•  Non-rectangular  shapes,  not  in  coils,  which  are  the  result  of  having  been  processed  by  cutting  or  stamping  and 
which  have  assumed  the  character  of  articles  or  products  classified  outside  chapter  72  of  the  HTSUS. 

•  Silicon  electrical  steels,  as  defined  in  the  HTSUS,  that  are  not  grain-oriented  and  that  have  a  silicon  level  less 
than  2.25  per;ent,  and 

(a)  fully-processed,  with  a  core  loss  of  less  than  0.14  watts/pound  per  mil  (.001  inch),  or 

(b)  semi-drocessed,  with  core  loss  of  less  than  0.085  watts/pound  per  mil  (.001  inch); 
shadow  mask  steel,  which  is  aluminum  killed  cold-rolled  steel  coil  that  is  open  coil  annealed,  has  an 

ultra-flat,  isotropic  surface,  and  which  meets  the  following  characteristics: 
Thickness:  0.001  to  0.010  inch 
to  32  inches 


Width:  15 


Element  .. 
Weight  % 


Chemical  Composition 


c 

<  0.002% 


•  Certain 
characteristic! 
Thickness : 
■  Width:  < 


flapper  valve  steel,  which  is  hardened  and  tempered,  surface  polished,  and  which  meets  the  following 


<152 


<1.0  mm 
2.4  mm 


Chemical  Composition 


Element  .. 
Weight  % 


C 

0.90-1.05 


Si 
0.15-0.35 


Mn 
0.30-0.50 


P 
<0.03 


8 
<0.006 


Mechanical  Properties 


Tensile  Strengtt 
Hardness  


>162Kgf/mm2 

>475  Vickers  hardness  number 


Physical  Properties 


Flatness 


<0.2%  of  nominal  strip  width 


Microstruiture:  Completely  free  from  decarburization.  Carbides  are  spheroidal  and  fine  within  1%  to  4%  (area  percent- 
age) and  are  undissolved  in  the  uniform  tempered  martensite. 

Non-metallic  Inclusion 


Sulfide  lrx:lusion 
Oxide  Inclusion 


Area  percent- 
age 


<  0.04% 
<0.05% 


Compressive  Stress:  10  to  40  Kgf/mm^ 


Surface  Roughness 


Thickness  (mm) 


t<  0.209 

0.209  <  t  <O.310 
0.310  <  t  <0.44fl 
0.440  <  t  <  0.561 
0.560  <t  


Roughness 
(Jim) 


Rz  <  0.50 
Rz  <  0.6 
Rz  <  0.7 
Rz  <  0.8 
Rz<1.0 


•  Certain 
Thickness:  < 
Width:  10(i 


ultra  thin  gauge  steel  strip,  which  meets  the  following  characteristics: 
100  mm  ±7% 
to  600  mm 


0 
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Surface  Finish 

Camber  (in  2.0  m) 
Flatness  (in  2.0  m) 

Edge  Burr  

Coil  Set  (in  1.0  m) 


<  0.3  micron 

<  3.0  mm 

<  0.5  mm 

<  0.01  mm  greater  than  thickness 

<  75.0  mm 


Chemical  Composition 

Element  

Weight  % 

c 

<0.07 

Mn 
0.2-0.5 

P 
<0.05 

S 
<0.05 

Al 
<0.07 

Fe 
Balance 

- 

Mechanical  Properties 

Hardness  

Total  Elongation    

Full  Hard  (Hv  180  minimum) 

<3% 

600to850N/mm2 

Tensile  Strength  '. 

m 

Physical  Properties 

•  Certain  silicon  steel,  which  meets 
the  following  characteristics: 
Thickness:  0.024  inch  ±  .0015  inch 


Width:  33  to  45.5  inches 


Chemical  Composition 


Finish  

Gamma  Crown  (in  five  inches) 

Flatness  

Coating  

Camtjer  (in  any  10  feet)  

Coil  Size  I.D 


Element  

Min.  Weight  % 

Max.  Weight  % 

c 

0.004 

Mn 
0.4 

P 
0.09 

S 

0.009 

Si 
0.65 

Al 
0.4 

Mechanical  Properties 

« 

Hardness  

B  60-75  (AIM  65) 

Physical  Properties 

Smooth  (30-60  microinches) 

0.0005  inch,  start  measuring  V*  inch  from  slit  edge 

20  l-UNIT  max. 

C3A-.08A  max.  (A2  coating  acceptable) 

Vi6  inch 

20  inches 


Magnetic  Properties 


Core  Loss  (1.5T/60  Hz)  NAAS  ... 
Permeability  (1.5T/60  Hz)  NAAS 


3.8  Watts/Pound  max. 

1700  gauss/oersted  typical  1500  minimum 


•  Certain  aperture  mask  steel,  which       which  meets  the  following 
has  an  ultra-flat  surface  flatness  emd  characteristics: 


Thickness:  0.025  to  0.245  mm 
Width:  381-1000  mm 


Chemical  Composition 

Element 

c 

<0.01 

n 

0.004  to 
0.007 

Al 

Weight  % 

<  0.007 

•  Certain  annealed  and  temper-rolled      which  meets  the  following 
cold-rolled  continuously  cast  steel,  characteristics: 

Chemical  Composition 


Element 


Mn 


Si 


Al 


As 


Cu 


N 
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Chemical  Composition — Continued 

Min.  Weight  % 

0.02 
0.06 

0.20 
0.40 

0.02 

0.023  (Aim- 
ing 0.018 
Max.) 

0.03 

0.03 
0.08  (Aim- 
ing 0.05) 

0.02 

0.08 

0  003 

Max.  Weight  % 

0.008  (Aim- 
ing 0.005) 

Non-: 
and  inclusior 
Surface 
The 


metallic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >  1  micron  (0.000039  inch) 
groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inch)  in  length. 
Treatment  as  follows: 

finish  shall  be  firee  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish 


surfa  ce 


Roughness,  RA  Microinches  (Micrometers) 


Aim 


Min. 


Max. 


Extra  Bright 


5  (0.1) 


0(0) 


7  (0.2) 


Certain 


annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  ... 
Weight  % 


C 

less  than 

0.08 


Si 

less  than 

0.04 


Mn 

less  than 

0.40 


P 

less  than 

0.03 


S 

less  than 

0.03 


Al 
0.010-0.025 


N 

less  than 

0.0025 


Physical  and  Mechanical  Properties 


Thickness  Tolerbnce:  Guaranteed  inside  of  1 5  mm  from  mill  edges 
Width  Tolerance 
Hardness  (Hv) 

Annealing 

Surface  

Tensile  Sfrengtt 
Elongation  ... 


±5  percent  (aim  ±4  percent) 

-0/+7  mm 

Hv  85-110 

Annealed 

Matte 

>275N/mm2 

>36% 


•  Certain 
Cable  System 


annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  in  coils,  with  a  certificate  of  analysis  per 
International  ("CSI")  Specification  96012,  with  the  following  characteristics: 

Chemical  Composition 


Element  

Max.  Weight  % 


C 
0.13 


Mn 
0.60 


P 
0.02 


S 
0.05 


Physical  and  Mechanical  Properties 


Base  Weight 
Theoretical 

Width 

Tensile  Strengtt 
Elongation 


Thic  cness 


55  pounds 

0.0061  inch  (+10  percent  of  theoretical  thickness) 

31  inches 

45.000-55,000  psi 

minimum  of  1 5  percent  in  2  inches 


•  Certain 


\ill  hard  tin  mill  black  plate,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  

Min.  Weight 

%. 
Max.  Weight 


C 
0.02 

0.06 


Mn 
0.20 

0.40 


0.02 


0.023  (Aiming 
0.018  Max.) 


Si 


0.03 


Al 
0.03 

0.08  (Aiming 
0.05) 


As 


0.02 


Cu 
0.08 


N 
0.003 

0.008  (Aiming 
0.005) 


Non-meta|l 
and  inclusion 

Surface  T^atment 
The  siurface 


ic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >  1  micron  (0.000039  inch) 
groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inch)  in  length, 
as  follows: 
finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 
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Surface  Finish 

Roughness,  RA  Mtcroinches  (Micronieters) 

Aim 

Min. 

Max. 

Stone  Finish  ,. 

16  (0.4) 

8  (0.2) 

24  (0.6) 

•  Certain  ultra-bright  tin  mill  black 
plate  meeting  ASTM  7A  specifications 
for  surface  finish  and  RA  of  seven 
micro-inches  or  lower. 

•  Concast  cold-rolled  drawing  quality 
sheet  steel,  ASTM  a-620-97,  Type  B,  or 
single  reduced  black  plate,  ASTM  A- 
625-92,  Type  D,  T-1,  ASTM  A-625-76 
and  ASTM  A-366-96,  T1-T2-T3 
Commercial  bright/luster  7a  both  sides, 
RMS  12  maximum.  Thickness  range  of 


0.0088  to  0.038  inches,  width  of  23.0 
inches  to  36.875  inches. 

•  Certain  single  reduced  black  plate, 
meeting  ASTM  A-625-98 
specifications,  53  poimd  base  weight 
(0.0058  inch  thick)  with  a  Temper 
classification  of  T-2  (49-57  hardness 
using  the  Rockwell  30  T  scale). 

•  Certain  single  reduced  black  plate, 
meeting  ASTM  A-625-76 
specifications,  55  pound  base  weight. 

Chemical  Composition 


MR  type  matte  finish,  TH  basic 
tolerance  as  per  A263  trinuned. 

•  Certain  single  reduced  black  plate, 
meeting  ASTM  A-625-98 
specifications,  65  pound  base  weight 
(0.0072  inch  thick)  with  a  Temper 
classification  of  T-3  (53-61  hardness 
using  the  Rockwell  30  T  scale). 

•  Certain  cold-rolled  black  plate  bare 
steel  strip,  meeting  ASTM  A-625 
specifications,  which  meet  the  following 
characteristics: 


Element  

Max.  Weight  % 


C 

0.13 


Mn 
0.60 


P 
0.02 


8 
0.05 


Physical  and  Mechanical  Properties 


Thickness: 

Hardness  

Elongation 

Tensile  Strength 


0.0058  inch  +/- 0.0003  inch 
T2/HR  30T  50-60  aiming 
>  15% 
51,000  psi  +/-4.0  aiming 


•  Certain  cold-rolled  black  plate  bare  steel  strip,  in  coils,  meeting  ASTM  A-623,  Table  II,  Type  MR  specifications, 
which  meet  the  following  characteristics: 

Chemical  Composition 


Element 

Max.  Weight  % 


C 

0.13 


Mn 
0.60 


P 
0.04 


S 
0.05 


Physical  and  Mechanical  Properties 


Thickness: 

Width:  

Tensile  strength: 
Elongation:  


0.0060  inch  (+/  -  0.0005  inch). 
>10  inches  (+V4  to  ^/s  inch/-0). 
55,000  psi  max 
minimum  of  15  percent  in  2  inches. 


•  Certain  "blued  steel"  coil  (also  know  as  "steamed  blue  steel"  or  "blue  oxide")  with  a  thickness  of  0.30  mm 
to  0.42  mm  and  width  of  609  mm  to  1219  mm,  in  coil  form; 

•  Certain  cold-rolled  steel  sheet,  whether  coated  or  not  coated  with  porcelain  enameling  prior  to  importation,  which 
meets  the  following  characteristics: 

Thickness  (nominal):  >0.019  inch 
Width:  35  to  60  inches 

Chemical  Composition 


Element  

Max.  Weight  % 

Min.  Weight  % 

•  Certain  cold-rolled  steel,  which  meets  the  following  characteristics: 
Width:>  66  inches 


' 

Chemical  Composition 

Element                                                                                                            

c 

0.07 

Mn 
0.67 

p 

0.14 

Si 

Max.  Weight  % 

0.03 
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Physical  and  Mechanical  Properties 


Thickness  Ranjge  (mm):  

Min.  Yield  Poirit  (MPa):  

Max  Yield  Poir^  (MPa):  

Min.  Tensile  81  rengtti  (MPa): 
Min.  Elongatiof  I  %:  


Certain  band  saw  steel,  which  meets  the  following  characteristics: 
Thickness:  >  1.31  mm 
Width:  >|80  mm 

Chemical  Composition 


Element ... 
Weight  % 


fuly 


Other  proper  ies 

Carbide: 
80%  of 
mm  and 

Surface  finish 


Element  

Min.  Weight  % 
Max.  Weight  % 


Thickness  Ran^e  (mm) 
Min.  Yield  Potnl  (MPa)  . 


0.800-2.000 

265 

365 

440 

26 


C 
1.2  to  1.3 


Si 
0.15  to  0.35 


Mn 
0.20  to  0.35 


P 
>0.03 


S 
>  0.007 


Cr 
0.3  to  0.5 


Ni 
>0.25 


spheroidized  having  > 
cirbides,  which  are  >  0.003 
iniformly  dispersed 

bright  finish  fi-ee  firom 


pits,  scratches,  rust,  cracks,  or 

seams 
Smooth  edges 
Edge  camber  (in  each  300  mm  of 

length):  <7  mm  arc  height 
Cross  DOW  (per  inch  of  width):  0.015 

Chemical  Composition 


mm  max. 


•  Certain  transformation-induced 
plasticity  (TRIP)  steel,  which  meets  the 
following  characteristics: 

Variety  1 


C 
0.09 
0.13 


Si 
1.0 
2.1 


Mn 

0.90 

1.7 


Physical  and  Mechanical  Properties 


Max  Yield  Poinl 


Min.  Tensile  Stf  ength  (MPa) 
Min.  Elongation  %:  


Variety  2 


Element  

Min.  Weight  % 
Max.  Weight  % 


Thickness  Rangp 
Min.  Yield  Point 
Max  Yield  Point 
Min.  Tensile 
Min.  Elongation 


Variety  3 


Element  

Min.  Weight  % 
Max.  Weight  % 


(MPa) 


1 .000-2.300  (inclusive) 

320 

480 

590 

24  (if  1.000-1.199  thickness  range)  25  (if  1.200-1.599  thickness 
range)  26  (if  1.600-1.999  thickness  range)  27  (if  2.000-2.300  thick- 
ness range) 


Chemical  Composition 


c 

0.12 
0.16 


Si 
1.5 
2.1 


Mn 
1.1 
1.9 


Physical  and  Mechanical  Properties 


1 .000-2.300  (inclusive) 

340 

520 

690 

21  (if  1.000-1.199  thickness  range)  22  (if  1.200-1.599  thickness 
range)  23  (it  1.600-1.999  thickness  range)24  (if  2.000-2.30O  thick- 
ness range) 


Chemical  Composition 


c 

0.13 
0.21 


Si 
1.3 
2.0 


Mn 
1.5 
2.0 
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Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  

Min.  Yield  Point  (MPa)  

Max  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Elongation  %  


1.200-2.300  (inclusive) 
370 
570 
780 

18   (if   1.200-1.599   thickness   range)    19   (if   1.600-1.999  thickness 
range)20  (if  2.000-2.300  thickness  range) 


•  Certain  corrosion-resistant  cold- 
rolled  steel,  which  meets  the  following 
characteristics:  -? 


Variety  1 


Chemical  Composition 


Element 

Min.  Weight  %  . 
Max.  Weight  % 


0.10 


Cu 
0.15 
0.35 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  

Min.  Yield  Point  (MPa)  

Max  Yield  Point  (MPa)  .; 

Min.  Tensile  Strength  (MPa) 
Min.  Elongation  %  


0.600-0.800. 

185. 

285. 

340. 

31(ASTM  standard  31%  =  JIS  standard  35%). 


Variety  2 


Chemical  Composition 


Element 

Min  Weight  %  . 
Max.  Weight  % 


Cu 
0.15 
0.35 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  

Min.  Yield  Point  (MPa)  

Max  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Elongation  % 


0.800-1 .000 

145 

245 

295 

31  (ASTM  standard  31%  =  JIS  standard  35%) 


Variety  3 


■Chemical  Composition 


Element  

Max.  Weight  % 

C 

0.01 

Si 
0.05 

Mn 
0.40 

1 
P 
0.10 

S' 
0.023 

Cu 
0.15-35 

Ni 
0.35 

Al 
0.10 

Nb,  Ti.  V,  B 
0.10 

Mo 
0.30 

Physical  and  Mechanical  Properties 


Thickness  (mm) 
Elongation  %  .... 


0.7 
>35 


•  Porcelain  enameling  sheet,  drawing 
quality,  in  coils,  0.014  inch  in  thickness, 
+0.002,  -0.000,  meeting  ASTM  A-^24- 
96  Type  1  specifications,  and  suitable 
for  two  coats. 

The  merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  HTSUS  at  subheadings: 


7209.15, 
7209.16. 
7209.17. 
7209.17. 
7209.18. 
7209.18. 
7209.26. 
7209.28, 


0000, 
0060, 
0030, 
0090, 
1560, 
6000, 
0000, 
0000, 


7209 
7209 
7209 
7209 
7209 
7209 
7209 
7209 


.16.0030, 
.16.0090, 
17.0060, 
.18.1530, 
18.2550, 
25.0000, 
27.0000, 
90.0000, 


7210 
7211 
7211 
7211 
7211 
7211 
7211 
7211 


70.3000, 
.23.1500, 
.23.3000, 
.23.6030, 
.23.6085, 
.29.2090, 
.29.6030, 
.90.0000, 


7210.90 
7211.23 
7211.23 
7211.23 
7211.29 
7211.29 
7211.29 
7212.40 


.9000, 
2000, 
4500. 
6060, 
2030, 
4500. 
6080, 
1006, 
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7212.40.5000,  7212.50.0000, 
7225.19.0000,  7225.50.6000, 
7225.50.7000,  7225.50.8010, 
7225.50.8085.  7225.99.0090, 
7226.19.1000,  7226.19.9000, 
7226.92.5000,  7226.92.7050, 
7226.92.8050,  and  7226.99.0000. 

Although  th  e  HTSUS  subheadings  are 
provided  for  c  Dnvenience  and  U.S. 
Customs  Servce  ("U.S.  Customs") 
purposes,  the  written  description  of  the 
merchandise  Under  investigation  is 
dispositive,     i 

The  Department  received  conmients 
from  a  number  of  parties  including 
importers,  respondents,  consumers,  and 
the  petitioners,  aimed  at  clarifying  the 
scope  of  these  investigations.  See 
Memorandum  to  Joseph  A.  Spetrini 
["Scope  Memirandum"),  January  18, 
2000,  for  a  list  of  all  persons  submitting 
comments  and  a  discussion  of  all  scope 
comments  inc!  uding  those  exclusion 
requests  undef  consideration  at  the  time 
of  the  preliminary  determination  in 
these  investigs  tions. 

Period  oflnve.  \tigation 

The  period  (if  investigation  is  April  1, 
1998  through  March  31, 1999. 

Facts  Available 


based 


not 


In  the  Prelii^ 
Department 
otherwise  avaijlable 
776(a)(2)(A) 
Limited  ("Iscor 
African  export  b: 
failed  to  respoid 
and  significant  ly 
investigation, 
subsections  of 
therefore  do 

Section  776( 
that,  in  selecting 
available,  the 
adverse  inferences 
party  has  failei  I 
acting  to  the 
with  requests 
"Statement  of 
accompanying^  th 
103-316,  870 
Iscor's  failure 
Department's 
questionnaire 
Iscor  has  not 
ability  to  com 
information 


re  }uests. 
pursuant  to  77  5(b) 
an  adverse  inf<  rence 
margin  from  tl: 
available,  the 
margin  of  16. 
alleged  margin 
discussed  in 
Determination, 
the  extent  practicable 
information 


.6) 


tie 


inary  Determination,  the 
the  margin  on  facts 
under  sections 
(C)  because  Iscor 
),  the  only  known  South 
r  of  subject  merchandise, 
to  our  questionnaire 
impeded  the 
i  md  because  the  relevant 
section  782  of  the  Act 
it  apply. 
d)  of^the  Act  provides 

from  among  the  facts 

1  )epartment  may  employ 

when  an  interested 

to  cooperate  by  not 

of  its  ability  to  comply 

information.  See  also 

\dministrative  Action" 

e  URAA,  H.R.  Rep.  No. 
(]1994)  ("SAA").  Based  on 
respond  to  the 
idumping 
we  have  determined  that 
to  the  best  of  its 
with  the  Department's 
.  Therefore, 
of  the  Act,  we  used 
in  selecting  a 
e  facts  available.  As  facts 
I])epartment  applied  a 
percent,  the  only 
in  the  petition.  As 

Preliminary 
the  Department  has,  to 
corroborated  the 
as  adverse  facts 


b((st 
or 


10 

intic 

,  we '. 
ai  ;ted  i 

{ly 


us  3d 


available.  Since  then,  no  interested 
parties  have  provided  comments  on  the 
Preliminary  Determination  and  no 
request  for  a  hearing  has  been  received 
by  the  Department.  Therefore,  we  are 
continuing  to  use  as  adverse  facts 
available  the  rate  alleged  by  petitioners. 

The  All-Others  Rate 

All  foreign  manufacturers/exporters 
in  this  investigation  are  being  assigned 
dumping  margins  on  the  basis  of  facts 
otherwise  available.  Section  735(c)(5)(B) 
of  the  Act  provides  that,  where  the 
dumping  margins  established  for  all 
exporters  and  producers  individually 
investigated  are  determined  entirely 
imder  section  776  of  the  Act,  the 
Department  may  use  any  reasonable 
method  to  establish  the  estimated  all- 
others  rate  for  exporters  and  producers 
not  individually  investigated,  including 
weight-averaging  the  facts  available 
margins.  In  this  case,  the  margin 
assigned  to  the  only  company 
investigated  is  based  on  adverse  facts 
available.  Therefore,  consistent  with  the 
statute  and  the  SAA  at  873,  we  are  using 
an  alternative  method.  In  the 
Preliminary  Determination,  as  an 
alternative,  we  based  the  all-others  rate 
on  the  margin  alleged  in  the  petition. 
We  received  no  comments  on  this  issue, 
and  therefore  continue  to  use  this  basis 
for  the  final  determination.  As  a  result, 
the  all-others  rate  is  16.65  percent. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are.directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
subject  merchandise  from  South  Africa, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
November  10, 1999  (the  date  of 
publication  of  the  Preliminary 
Determination  in  the  Federal  Register). 
The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amount  by 
which  the  normal  value  exceeds  the 
U.S.  price  as  shown  below.  These 
suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  diunping  margins 
are  as  follows: 


Exporter/manufacturer 

Margin  per- 
centage 

Iscor 

16  65 

All  Others 

16  65 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 


of  our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injiuy ,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  seciirities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidimiping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

Tnis  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  January  18,  2000. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-1848  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-351-831] 

Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Cold  Roiled 
Flat-Rolled  Cart>on-Quality  Steel 
Products  From  Brazil 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT! 
Dana  Mermelstein  or  Javier  Barrientos, 
Office  of  CVD/AD  Enforcement  VII, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  7866,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-3208  and  (202)  482-2243, 
respectively. 

FINAL  DETERMINATION:  The 
Department  of  Commerce  (the 
Department)  determines  that 
countervailable  subsidies  are  being 
provided  to  producers  and/or  exporters 
of  certain  cold-rolled  flat-rolled  carbon- 
quality  steel  products  from  Brazil.  For 
information  on  the  estimated 
countervailing  duty  rates,  please  see  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 
SUPPLEMENTARY  INFORMATION: 

Petitioners 

The  petition  in  this  investigation  was 
filed  by  Bethlehem  Steel  Corporation, 
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Gulf  States  Steel  Inc.,  Ispat  Inland,  Inc., 
LTV  Steel  Company,  Inc.,  National  $teel 
Corporation,  Steel  Dynamics  Inc.,  U.S. 
Steel  Group  (a  unit  of  USX  Corporation), 
Weirton  Steel  Corporation,  the 
Independent  Steelworkers  of  America 
and  the  United  Steelworkers  of  America 
(collectively,  "the  petitioners"). 

Ca$e  History 

Since  the  publication  of  our 
preliminary  determination  in  this 
investigation  on  October  1,  1999 
{Preliminary  Affirmative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determination:  Certain  Cold  Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  from  Brazil,  64  PR  53332) 
(Preliminary  Determination),  the 
following  events  have  occurred: 

We  conducted  verification  of  the 
countervailing  duty  questionnaire 
responses  from  October  21  through 
October  26,  1999.  The  final 
determination  of  this  countervailing 
duty  investigation  was  aligned  with  the 
final  antidumping  duty  determination 
(see  64  PR  at  53334).  On  December  2, 
1999,  and  December  7,  1999,  the 
Department  released  its  verification 
reports  to  all  interested  parties. 
Respondents  submitted  a  case  brief  on 
December  15,  1999;  petitioners 
submitted  a  rebuttal  brief  on  December 
21, 1999. 

Scope  of  Investigations 

For  piu-poses  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products,  neither  clad,  plated,  nor 
coated  with  metal,  but  whether  or  not 
annealed,  painted,  varnished,  or  coated 
with  plastics  or  other  non-metallic 
substances,  both  in  coils,  0.5  inch  wide 
or  wider,  (whether  or  not  in 
successively  superimposed  layers  and/ 
or  otherwise  coiled,  such  as  spirally 
oscillated  coils),  and  also  in  straight 
lengths,  which,  if  less  than  4.75  mm  in 
thickness  having  a  width  that  is  0.5  inch 
or  greater  and  that  measures  at  least  10 


times  the  thickness;  or,  if  of  a  thickness 
of  4.75  nun  or  more,  having  a  width 
exceeding  150  mm  and  measuring  at 
least  twice  the  thickness.  The  products 
described  above  may  be  rectangular, 
square,  circular  or  other  shape  and 
include  products  of  either  rectangular  or 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges. 

Specifically  included  iathis  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-fi-ee 
("IF"))  steels,  high  strength  low  alloy 
("HSLA")  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadium, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS"),  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements;  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight,  and;  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or  <* 

1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium  (also  called 

columbium),  or 
0.15  percent  of  vanadium,  or 

Chemical  Composition 


0.15  percent  of  zirconium. 

All  products  that  meet  the  written 
physical  description,  and  in  which  the 
chemistry  quantities  do  not  exceed  any 
one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  unless  specifically 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  SAE  grades  (formerly  also  caljed 
AISI  grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS; 

•  Tool  steels,  as  defined  in  the 
HTSUS; 

•  Silico-manganese  steel,  as  defined 
in  the  HTSUS; 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  grain-oriented; 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon  level 
exceeding  2.25  percent; 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506.  A507); 

•  Non- rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS. 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon  level 
less  than  2.25  percent,  and  (a)  fully- 
processed,  with  a  core  loss  of  less  than 
0.14  watts/pound  per  mil  (.001  inch),  or 
(b)  semi-processed,  with  core  loss  of  less 
than  0.085  watts/pound  per  mil  (.001 
inch); 

•  Certain  shadow  mask  steel,  which  is 
aluminum  killed  cold-rolled  steel 
coil  that  is  open  coil  annealed,  has 
an  ultra-flat,  isotropic  surface,  and 
which  meets  the  following 
characteristics: 

Thickness:  0.001  to  0.010  inch 
Width:  15  to  32  inches 


Element  .. 
Weight  % 


C 

<  0.002% 


•  Certain  flapper  valve  steel,  which  is  hardened  and  tempered,  surface  polished,  and  which  meets  the  following  characteristics: 

Thickness:  1.0  mm 
Width:  152.4  mm 


Chemical  Composition 

Element  

Weight  %  

c 

0.90-1.05 

Si 
0.15-0.35 

Mn 
0.30-0.50 

P 
0.03 

S 
0.006 
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Mechanical  Properties 


Tensile  Strength 
Hardness  


162  Kgf/mm2 

475  Vickers  hardness  number 


Physical  Properties 


Flatness 


0.2%  of  nominal  strip  width 


Microstructi  ire 
are  undissolved 


:  Completely  free  from  decarburization.  Carbides  are  spheroidal  and  fine  within  1%  to  4%  (area  percentage)  and 
in  the  uniform  tempered  martensite. 

Non-metallic  Inclusion 


Area  percent- 
age 


Sulfide  Inclusion 
Oxide  Inclusion 


SO.04% 
SO.05% 


Compressivt  Stress:  10  to  40  Kgf/mm  ^ 


Surface  Roughness 


Thickness  (mm) 


Roughness 
(nm) 


t£0.209  

0.209<ts0.310    l 
0  310<t50.440 
0440<t^.560 
0.560<t  


•  Certain  ul  ra  thin  gauge  steel  strip,  which  meets  the  following  characteristics: 
Thickness:  <  3.100  mm  ±7% 
Width:  100  ip  600  mm 

Chemical  Composition 


Rz<0.5 
Rz<0.6 
Rz<0.7 
R2<0.8 
R2<1.0 


Element  .. 
Weight  % 


C 
^.07 


Mn 
0.2-0.5 


P 
<0.05 


S 
<0.05 


Al 
<0.07 


Fe 
Balance 


Mechanical  Properties 


Hardness  

Total  Elongation 
Tensile  Strength 


Full  Hard  (Hv  180  minimum) 

<3% 

600  to  850  N/mm2 


Physical  Properties 


Surface  Finish  . 
Camber  (in  2.0 
Flatness  (in  2.0 

Edge  Burr  

Coil  Set  (in  1 .0 


ni) 
n) 


ni) 


S0.3  micron 

<3.0  mm 

S0.5  mm 

<0.01  mm  greater  than  thickness 

<75.0  mm 


•  Certain  si 
Thickness:  0 
Width:  33  to 


con  steel,  which  meets  the  following  characteristics: 
024  inch  ±.0015  inch 
45.5  inches 


Chemical  Composition 


Element  

Min.  Weight  % 
Max.  Weight  % 


C 
0.004 


Mn 
0.4 


P 
0.09 


S 
0.009 


Si 
0.65 


Mechanical  Properties 


Hardness 


B  60-75  (AIM  65) 


Al 
0.4 
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Physical  Properties 


Finish  

Gamma  Crown  (in  5  inches) 

Flatness  , 

Coating  

Camber  (in  any  10  feet)  

Coil  Size  ID 


Smooth  (30-60  microinches) 

0.0005  inch,  start  measuring  Inch  from  slit  edge 

20  l-UNIT  max. 

C3A-.08A  max.  (A2  coating  acceptable) 

Vi6  inch  > 

20  inches 


Magnetic  Properties 


Core  Loss  (1.5T/60  Hz)  NAAS  ... 
Permeability  (1.5T/60  Hz)  NAAS 


3.8  Watts/Pound  max 
1700  gauss/oersted  typical. 
1500  minimum. 


•  Certain  aperture  mask  steel,  which  has  an  ultra-flat  surface  flatness  and  which  meets  the  following  characteristics: 
Thickness:  0.025  to  0.245  mm 
Width:  381-1000  mm 

Chemical  Composition 


Element  .. 
Weight  % 


C 

<0.01 


N 
0.004  to  0.007 


Al 
<  0.007 


•  Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  

Min.  Weight  %  . 
Max.  Weight  % 


C 
0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023 

(Aiming 

0.018 

Max.) 


Si 
0.03 


Al 

0.03 

0.08 

(Aiming 

0.05) 


As 
0.02 


Cu 
0.08 


N 

0.003 

0.008 

(Aiming 

0.005) 


Non-metallic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >1  micron  (0.000039  inch)  and  inclusion 
groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inch)  in  length. 
Surface  Treatment  as  follows: 
The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish 


Roughness,  RA  Microinches  (Mtcrometers) 

Aim 

Min. 

Max. 

Extra  Briaht                                  . .                        

5(0.1) 

0(0) 

7  (0.2) 

Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element 

Weight  %  

C 
<0.08 

Si 
<0.04 

Mn 
<0.40 

P 
<0.03 

S 
<0.030.0 

Al 
0.010-0.025 

N 
<0.0025 

Physical  and  Mechanical  Properties 


Thickness  Tolerance  

Guaranteed  inside  of  15  mm  from  mill  edges 

Width  Tolerance  

Hardness  (Hv)  

Annealing  

Surface 

Tensile  Strength  

Elongation 


±5  percent 
(aim  ±4  percent) 
-0/+7  mm 
Hv  85-110 
Annealed 
Matte 

<275N/mm2 
<36% 


•  Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  in  coils,  with  a  certificate  of  analysis  per  Cable  System 
International  ("CSI")  Specification  96012,  with  the  following  characteristics: 

Chemical  Composition 


Element 


Mn 
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Chemical  Composition — Continued 


Max.  Weight  % 


0.13 


0.60 


0.02 


0.05 


Physical  and  Mechanical  Properties 


Base  Weight 
Theoretical  Thicjkness 

Width  

Tensile  Strengtl 
Elongation  ... 


55  pounds 

0.0061  inch  (+/- 10  percent  of  theoretical  thickness) 

31  inches 

45,000-55,000  psi 

minimum  of  1 5  percent  in  2  inches 


•  Certain  hill  hard  tin  mill  black  plate,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  

MIn.  Weight  % 
Max.  Weight  % 


C 

0.02 
0.06 


Mn 
0.20 
040 


P 
0.02 


0.023  (Aiming 
0.018  Max.) 


Si 
0.03 


Al 

0.03 

0.08  (Aiming 

0.05) 


As 
0.02 


Cu 
0.08 


N 

0.003 

0.008  (Aiming 

0.005) 


Non-metall 
groups  or  c 

Surface  Treitment 
The  surface 


Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >1  micron  (0.000039  inch)  and  inclusion 
lusters  shall  not  exceed  5  microns  (0.000197  inch)  in  length, 
as  follows: 
finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish 


Stone  Finish 


Roughness,  RA  Microinches  (Micrometers) 


Aim 


16  (0.4) 


Min. 


8  (0.2) 


Max. 


24  (0.6) 


•  Certain 
lower. 

•  Concast 
D.  T-1,  ASTM 
range  of  0.0088 

•  Certain  s 
a  Temper  classi 

•  Certain 
basic  tolerance 

•  Certain 
a  Temper  classi 

•  Certain 


u  tra-bright  tin  mill  black  plate  meeting  ASTM  7A  specifications  for  surface  finish  and  RA  of  seven  micro-inches  or 


C3ld 


rolled  drawing  quality  sheet  steel.  ASTM  a-620-97,  Type  B.  or  single  reduced  black  plate,  ASTM  A-fi25-92,  Type 
A-625-76  and  ASTM  A-366-96.  T1-T2-T3  Commercial  bright/luster  7a  both  sides,  RMS   12  maximum.  Thickness 

to  0.038  inches,  width  of  23.0  inches  to  36.875  inches. 

ngle  reduced  black  plate,   meeting  ASTM  A-625-98  specifications,  53   pound  base  weight   (0.0058  inch  thick)  with 

ication  of  T-2  (49-57  hardness  using  the  Rockwell  30  T  scale), 
gle  reduced  black  plate,  meeting  ASTM  A-625-76  specifications,  55  pound  base  weight,  MR  type  matte  finish,  TH 

IS  per  A263  trimmed. 

ngle  reduced  black  plate,  meeting  ASTM  A-625-98  specifications,  65  pound  base  weight   (0.0072   inch  thick)  with 

ication  of  T-3  (53-61  hardness  using  the  Rockwell  30  T  scale), 
c^ld-rolled  black  plate  bare  steel  strip,  meeting  ASTM  A-625  specifications,  which  meet  the  following  characteristics: 

Chemical  Composition 


sini 


Element 

Max.  Weight  % 


C 
0.13 


Mn 
0.60 


P 
0.02 


S 
0.05 


Physical  and  Mechanical  Properties 


Thickness 

Hardness  

Elongation  .... 
Tensile  Strength 


0.0058  inch  ±0.0003  inch 

T2/HR  30T  50-60  aiming 

>15% 

51 ,000.0  psi  ±4.0  aiming 


•  Certain 
the  following 


c(ld-rolled  black  plate  bare  steel  strip,  in  coils,  meeting  ASTM  A-623.  Table  II.  Type  MR  specifications,  which  meet 
cqaracteristics: 

Chemical  Composition 


Element 

Max.  Weight  % 


C 
0.13 


Mn 
0.60 


P 
0.04 


S 
0.05 


Physical  and  Mechanical  Properties 


Thrckness 


0.0060  inch  (±0.0005  inch) 
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Physical  and  Mechanical  Properties— Continued 


Width 

Tensile  strength 
Elongation 


<10  inches  (+  Vt  to  ^/a  inch/-0) 

55,000  psi  max. 

Minimum  of  15  percent  in  2  inches 


•  Certain  "blued  steel"  coil  (also  know  as  "steamed  blue  steel"  or  "blue  oxide")  with  a  thickness  of  0.30  mm 
to  0.42  mm  and  width  of  609  mm  to  1219  mm,  in  coil  form; 

•  Certain  cold-rolled  steel  sheet,  whether  coated  or  not  coated  with  porcelain  enameling  prior  to  importation,  which 
meets  the  following  characteristics: 

Thickness  (nominal):  S0.019  inch 

Width:  35  to  60  inches  , 

Chemical  Composition 


Element  

Max.  Weight  % 
Min.  Weight  %  . 


C 
0.004 


O 
0.010 


B 
0.012 


•  Certain  cold-rolled  steel,  which  meets  the  following  characteristics: 

•  Width:  >66  inches 

Chemical  Composition 


Element 

Max.  Weight  % 


C 
0.07 


Mn' 
0.67 


P 
0.14 


Si 
0.03 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  

Min.  Yield  Point  (MPa)  

Max  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Elongation  %  


0.800-2.000 

265 

365 

440 

26 


•  Certain  band  saw  steel,  which  meets  the  following  characteristics: 


Thickness: 

<1.31  mm 

Width:  <  80  mm 

Chemical  Composition 

Element  

Weight  % 

C 

1.2  to  1.3 

Si 
0.15  to  0.35 

Mn                         P 
0.20  to  0.35              <  0.03 

S 
0.007 

i             Cr 

j       0  3  to  0.5=- 

Ni 
<0.25 

Other  properties: 

Carbide:  Fully  spheroidized  having  >  80%  of  carbides,  which  are  <  0.003  mm  and  uniformly  dispersed 

Surface  finish:  Bright  finish  free  from  pits,  scratches,  rust,  cracks,  or  seams 

Smooth  edges. 

Edge  camber  (in  each  300  mm  of  length):  <  7  mm  arc  height 

Cross  bow  (per  inch  of  width):  0.015  mm  max. 

•  Certain  transformation-induced  plasticity  (TRIP)  steel,  which  meets  the  following  characteristics: 


Variety  1 : 


Chemical  Composition 


Element                 ,                    

c 

0.09 
0.13 

Si 
1.0 
2.1 

Mn 

Min  Weight  % 

0.90 

Max  Weioht  %                        ..                       

1.7 

Physical  and  Mechanical  Properties 

Thickness  Range  (mm)  

Min.  Yield  Point  (MPa)  

Max  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 


1 .000-2.300  (inclusive) 

320 

480 

590 
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Physical  and  Mechanical  Properties — Continued 


Min.  Elongatior 


24  (if  1.000-1.199  thickness  range) 

25  (if  1.200-1.599  thickness  range) 

26  (if  1.600-1.999  thickness  range) 

27  (if  2.000-2.300  thickness  range) 


Variety  2 


Chemical  Cof^^POsmoN 


Physical  and  Mechanical  Properties 


Thickness  Range 
Min.  Yield  Point 
Max  Yield  Point 
Min.  Tensile 
Min.  Elongation 


1 .000-2.300  (inclusive) 

340 

520 

690 

21  (if  1.000-1.199  thickness  range) 

22  (if  1 .200-1 .599  thickness  range) 

23  (if  1.600-1.999  thickness  range) 

24  (if  2.000-2.300  thk^ness  range) 


Variety  3 


Chemical  Composition 


Element  

Min.  Weight  % 
Max.  Weight  % 


C 
0.13 
0.21 


Physical  and  Mechanical  Properties 


Thickness  Rangp 
Min.  Yield  Point 
Max  Yield  Point 
Min.  Tensile  Strength 
Min.  Elongation 


(mm)  

(MPa)  

(MPa)  

(MPa) 


'/o 


1 .200-2.300  (inclusive) 

370 

570 

780 

18  (if  1 .200-1 .599  thickness  range) 

19  (if  1.600-1.999  thickness  range) 

20  (if  2.000-2.300  thickness  range) 


•  Certain 


Variety  1 


corrosion-resistant  cold-rolled  steel,  which  meets  the  following  characteristics: 


Chemical  Composition 


Element 

Min.  Weight%  . 
Max.  Weight  % 


C 

0.10 


Mn 
0.40 


Physical  and  Mechanical  Properties 


Thickness  Rangp 
Min.  Yield  Point 
Max  Yield  Point 
Min.  Tensile  Strength 
Min.  Elongation 


(mm)  

(MPa)  

(MPa)  

(MPa) 


0.600-0.800 

185 

285 

340 

31  (ASTM  standard  31%  ■■ 


Si 
1.3 
2.0 


Mn 
1.5 
2.0 


P 
0.10 


Cu 
0.15 
0.35 


JIS  standard  35%) 


Variety  2 
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Chemical  Composition 


Element 

MIn.  Weight  %  . 
Max.  Weight  % 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  

Min.  Yield  Point  (MPa)  

Max  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Elongation  %  


0.80O-1.000 

145 

245 

295 

31  (ASTM  standard  31%=JIS  standard  35%) 


Variety  3 


Chemical  Composition 

Element 

Max.  Weight  %  .... 

C 
0.01 

Si 
0.05 

Mn 
0.40 

p 

0.10 

s 

0.023 

Cu 
0.15-.35 

Ni 
0.35 

Al 
0.10 

Nb,  Ti, 
V,  B 
0.10 

Mo 
0.30 

Thickness  (mm); 
Elongation  %:>  . 


Physical  and  Mechanical  Properties 


0.7 
35 


•  Porcelain  enameling  sheet,  drawing 
quality,  in  coils,  0.014  inch  in 
thickness, +0.002,  -  0.000,  meeting 
ASTM  A-424-96  Type  1 
specifications,  and  suitable  for  two 
coats. 

The  merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  HTSUS  at  subheadings: 
7209.15.0000,  7209.16.0030. 
7209.16.0060,  7209.16.0090, 
7209.17.0030,  7209.17.0060, 
7209.17.0090,  7209.18.1530, 
7209.18.1560,  7209.18.2550, 
7209.18.6000,  7209.25.0000, 
7209.26.0000,  7209.27.0000, 
7209.28.0000,  7209.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.23.1500,  7211.23.2000, 
7211.23.3000,  7211.23.4500, 
7211.23.6030,  7211.23.6060, 
7211.23.6085,  7211.29.2030, 
7211.29.2090,  7211.29.4500, 
7211.29.6030,  7211.29.6080, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7225.19.0000,  7225.50.6000, 
'7225.50.7000,  7225.50.8010, 
7225.50.8085,  7225.99.0090, 
7226.19.1000,  7226.19.9000, 
7226.92.5000,  7226.92.7050, 
7226.92.8050,  and  7226.99.0000. 

Although  the  HTSUS  subheadings  are 
provided  ifor  convenience  and  U.S. 
Customs  Service  ("U.S.  Customs") 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 


The  Department  received  comments 
fi-om  a  number  of  parties  including 
importers,  respondents,  consumers,  and 
the  petitioners,  aimed  at  clarifying  the 
scope  of  these  investigations.  See 
Memorandum  to  Joseph  A.  Spetrini 
{" Scope  Memorandum"),  January  18, 
2000,  for  a  list  of  all  persons  submitting 
comments  and  a  discussion  of  all  scope 
comments  including  those  exclusion 
requests  imder  consideration  at  the  time 
of  the  preliminary  determination  in 
these  investigations. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations  as  codified  at  19 
CFR  Part  351  (1999)  and  to  the 
substantive  countervailing  duty  • 
regulations  published  in  the  Federal 
Register  on  November  25,  1998  (63  FR 
65348)(CVD  Regulations). 

Injury  Test 

Because  Brazil  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  Brazil 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  July  30, 


1999,  the  ITC  published  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially 
injured,  or  threatened  with  material 
injury,  by  reason  of  imports  fi-om  Brazil 
of  the  subject  merchandise  (64  FR 
41458).  Tbe  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  July  19, 
1999.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3214 
(July  1999),  entitled  Certain  Cold-Rolled 
Steel  Products  fi-om  Argentina,  Brazil, 
China,  Indonesia,^Japan,  Russia, 
Slovakia,  South  Africa,  Taiwan, 
Thailand,  Turkey,  and  Venezuela: 
hivestigations  Nos.  701-TA-393-396 
and  731-TA-829-840  (Preliminary). 

Period  of  Investigation 

The  period  of  investigation  (the  POI) 
for  which  we  are  measuring  subsidies  is 
calendar  year  1998. 

Company  Histories 

USIMINAS  was  founded  in  1956  as  a 
venture  between  the  Brazilian 
Government,  various  stockholders  and 
Nippon  Usiminas.  In  1974,  the  majority 
interest  in  USIMINAS  was  transferred  to 
SIDERBRAS,  the  government  holding 
company  for  steel  interests.  The 
company  underwent  several  expemsions 
of  capacity  throughout  the  1980s.  In 
1990,  SIDERBRAS  was  put  into 
liquidation  and  the  Government  of 
Brazil  (GOB)  decided  to  include  its 
operating  companies,  including 
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USIMINAS.  in  i  s  National  Privatization 
Program  (NPP).  n  1991.  USIMINAS  was 
partially  privati  :ed;  as  a  result  of  the 
initial  auction,  (lompanhia  do  Vale  do 
Rio  Doce  (CVRE ),  a  majority 
govemment-owi  led  iron  ore  producer, 
acquired  15  percent  of  USINflNAS's 
common  shares,  In  1994,  the 
Government  dis  losed  of  additional 
holdings,  amoui  iting  to  16.2  percent  of 
the  company's  equity.  USIMINAS  is 
now  owned  by  ( ;VRD  and  a  consortium 
of  private  investors,  including  Nippon 
Usiminas.  Caixa  de  Previdencia  dos 
Funcionarios  dc  Banco  do  Brasil  (Previ) 
and  the  USIMIN  AS  Employee 
Investment  Clul .  CVRD  was  partially 
privatized  in  19  >7,  when  31  percent  of 
the  company's  s  lares  were  sold. 

COSIPA  was  established  in  1953  as  a 
govemment-owi  led  steel  production 
company.  In  19:  4.  COSIPA  was 
transferred  to  SI  3ERBRAS.  Like 
USIMINAS,  CO;  ;IPA  was  included  in 
the  NPP  after  SI  DERBRAS  was  put  into 
liquidation.  In  1993.  COSIPA  was 
partially  privati:  »d.  with  the  GOB 
retaining  a  mine  rity  of  the  preferred 
shares.  Control  (tf  the  company  was 
acquired  by  a  cc  nsortium  of  investors 
led  by  USIMINi'.S.  In  1994,  additional 
govemment-hel  1  shares  were  sold,  but 
the  GOB  still  mi  intained  approximately 
25  percent  of  COSIPA's  preferred 
shares.  During  t  le  POI,  USIMINAS 
owned  49.8  percent  of  the  voting  capital 
stock  of  the  com  pany.  Other  principal 
owners  include  Bozano  Simonsen  Asset 
Management  Ltd.,  the  COSIPA 
Employee  Invesment  Club,  and 
COSIPA's  Pensi  )n  Fund  (FEMCO). 

CSN  was  established  in  1941  and 
commenced  operations  in  1946  as  a 
govemment-owi  led  steel  company.  In 
1974,  CSN  was  I  ransferred  to 
SIDERBRAS.  In  1990.  when 
SIDERBRAS  wa;  put  into  liquidation, 
the  GOB  includi  id  CSN  in  its  NPP.  In 
1 991 ,  12  percen ;  of  the  equity  of  the 
company  was  trmsferred  to  the  CSN 
employee  pensi  )n  fund.  In  1993,  CSN 
was  partially  pr  vatized;  CVRD.  through 
its  subsidiary  V;  ile  do  Rio  Doce 
Navegacao  S.A.  'Docenave).  acquired 
9.4  percent  of  tl  e  common  shares.  The 
GOB'S  remainin ;  share  of  the  firm  was 
sold  in  1994.  CS  N  is  now  owned  by 
Docenave/CVRI  i  and  a  consortium  of 
private  investor;,  including  Uniao 
Comercio  e  Part  pacoes  Ltda.,  Textilia 
S.A.,  Previ,  the  3SN  Employee 
Investment  Clul .  and  the  CSN  employee 
pension  fund.  As  discussed  above. 
CVRD  was  parti  illy  privatized  in  1997; 
CSN  was  part  o  the  consortium  that 
acquired  contro  of  CVRD  through  this 
partial  privatiza  tion. 


Attribution  of  Subsidies 

There  are  three  producers/exporters  of 
the  subject  merchandise  in  this 
investigation:  USIMINAS,  COSIPA.  and 
CSN.  As  discussed  above,  USIMINAS 
owns  49.8  percent  of  COSIPA.  The  CVD 
Regulations,  at  section  351.525(b){6)(ii). 
provide  guidance  with  respect  to  the 
attribution  of  subsidies  between  or 
among  companies  which  have  cross- 
ownership.  Specifically,  with  respect  to 
two  or  more  corporations  producing  the 
subject  merchandise  which  have  cross- 
ownership,  the  regulations  direct  us  to 
attribute  the  subsidies  received  by  either 
or  both  corporations  to  the  products 
produced  by  both  corporations.  Further, 
section  351.525(b)(6){vi)  defines  cross- 
ownership  as  existing  "between  two  or 
more  corporations  where  one 
corporation  can  use  or  direct  the 
individual  assets  of  the  other 
corporation(s)  in  essentially  the  same 
ways  it  can  use  its  own  assets. 
Normally,  this  standard  will  be  met 
where  there  is  a  majority  voting 
ownership  interest  between  two 
corporations  through  common 
ownership  of  two  (or  more) 
corporations."  The  preamble  to  the  CVD 
Regulations  identifies  situations  where 
cross-ownership  may  exist  even  though 
there  is  less  than  a  majority  voting 
interest  between  two  corporations:  "In 
certain  circumstances,  a  large  minority 
interest  (for  example.  40  percent)  or  a 
'golden  share'  may  also  result  in  cross- 
ownership"  (63  FR  at  65401). 

In  this  investigation,  we  preliminarily 
determined  that  USIMINAS's  49.8 
percent  owrnership  interest  in  COSIPA  is 
sufficient  to  establish  cross-ownership 
between  the  two  companies  because 
USIMINAS  is  capable  of  using  or 
directing  the  individual  assets  of 
COSIPA  in  essentially  the  same  ways  it 
can  use  its  own  assets.  We  based  this 
determination  on  the  following:  (1) 
USIMINAS  has  virtually  a  majority 
share  in  COSIPA;  and  (2)  the  remaining 
shareholdings  are  divided  among 
numerous  shareholders  (more  than  ten), 
with  no  one  shareholder  controlling 
even  one-quarter  of  the  shares  which 
USIMINAS  controls.  See  Preliminary 
Determination.  64  FR  53332,  53334-35. 
We  did  not  learn  anything  at 
verification  which  would  lead  us  to 
change  our  preliminary  determination 
nor  did  we  receive  any  comments  on 
this  issue.  Thus,  for  purposes  of  this 
final  determination,  we  have  continued 
to  calculate  one  subsidy  rate  for 
USIMINAS/COSIPA,  by  adding  together 
their  countervailable  subsidies  during 
the  POI  and  dividing  that  amount  by  the 
sum  of  the  two  companies'  sales  during 
the  POI. 


We  have  also  examined  the 
ownership  of  CSN.  We  note  that  during 
the  POI,  two  entities.  CVRD  and  Previ 
(the  pension  fund  of  the  Bank  of  Brasil). 
had  meaningful  holdings  in  both 
USIMINAS  and  CSN.  As  these  entities 
both  have  ownership  interests  in  and 
elect  members  to  the  Boards  of  Directors 
of  both  companies,  we  examined 
whether  CSN  and  USIMINAS  could, 
notwithstanding  the  absence  of  direct 
cross-ownership  between  them,  have 
cross-ownership  such  that  their  interests 
are  merged,  and  one  company  could 
have  the  ability  to  use  or  direct  the 
assets  of  the  odier  through  their 
common  investors.  CVRD  holds  15.48 
percent  of  USIMINAS  and  10.3  percent 
of  CSN  (through  Docenave);  Previ  holds 
15  percent  of  the  common  shares  of 
USH^NAS  and  13  percent  of  CSN.  Both 
USIMINAS  and  CSN  are  controlled 
through  shareholders'  agreements, 
which  require  that  the  participating 
shareholders  (who  together  account  for 
more  than  50  percent  of  the  shares  of 
the  company)  pre-vote  issues  before  the 
Board  of  Directors  and  vote  as  a  block. 
While  CVRD  and  Previ  both  participate 
in  the  CSN  shareholders'  agreement, 
and  thus  exercise  considerable 
influence  over  the  use  of  CSN's  assets, 
neither  CVRD  nor  Previ  participates  in 
the  USIMINAS  shareholders'  agreement 
and  neither  CVRD  nor  Previ  has  any 
appreciable  influence  (beyond  their 
respective  15.48  and  15  percent 
USIMINAS  shareholdings)  over  the  use 
of  USIMINAS's  assets.  Therefore. 
CVRD's  and  Previ's  shareholdings  in 
both  USIMINAS  and  CSN  are  not 
sufficient  to  establish  cross-ownership 
between  those  two  companies  under  our 
regulatory  standard.  This  absence  of 
common  majority  or  significant 
minority  shareholders  led  us  to 
preliminarily  determine  that 
USIMINAS's  and  CSN's  interests  have 
not  merged,  i.e.,  one  company  is  not 
able  to  use  or  direct  the  individual 
assets  of  the  other  as  though  the  assets 
were  their  own.  Moreover,  we  foimd  no 
other  evidence  such  as  golden  shares  or 
close  supplier  relationships  to  lead  us  to 
conclude  that  there  is  indirect  cross- 
ownership.  See  Preliminary 
Determination  at ^53335.  We  did  not 
learn  anj'thing  at  verification  which 
would  lead  us  to  change  our 
preliminary  determination  nor  did  we 
receive  any  comments  on  this  issue. 
Thus,  for  the  purposes  of  this  final 
determination,  we  have  calculated  a 
separate  countervailing  duty  rate  for 
CSN. 

Changes  in  Ownership 

In  the  General  Issues  Appendix  (GIA), 
attached  to  the  Final  Affirmative 
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Countervailing  Duty  Determination; 
Certain  Steel  Products  from  Austria,  58 
FR  37217,  37226  (July  9,  1993),  we 
applied  a  new  methodology  with 
respect  to  the  treatment  of  subsidies 
received  prior  to  the  sale  of  the 
company  (privatization). 

Under  this  methodology,  we  estimate 
the  portion  of  the  company's  purchase 
price  which  is  attributable  to  prior 
subsidies.  We  compute  this  estimate  by 
first  dividing  the  face  value  of  the 
company's  subsidies  by  the  company's 
net  worth  for  each  of  the  years 
corresponding  to  the  company's 
allocation  period,  ending  one  year  prior 
to  the  privatization.  We  then  take  the 
simple  average  of  these  ratios,  which 
serves  as  a  reasonable  surrogate  for  the 
percentage  that  subsidies  constitute  of 
the  overall  value,  i.e.,  net  worth,  of  th& 
company.  Next,  we  multiply  the 
purchase  price  of  the  company  by  this 
average  ratio  to  derive  the  portion  of  the 
piu-chase  price  that  we  estimate  to 
reflect  the  repayment  of  prior  subsidies. 
■  Then,  we  reduce  the  benefit  streams  of 
the  prior  subsidies  by  the  ratio  of  the 
repayment/reallocation  amount  to  the 
net  present  value  of  all  remaining 
benefits  at  the  time  of  the  change  in 
ownership.  For  this  final  determination, 
we  have  conformed  our  net  present 
value  calculation  with  the  methodology 
outlined  in  the  GLA.  See  GLA  58  FR  at 
37263. 

In  the  current  investigation,  we  are 
analyzing  the  privatizations  of 
USIMINAS,  COSIPA  and  CSN, 
including  the  various  partial 
privatizations,  hi  conducting  these 
analyses,  to  the  extent  that  government- 
owned  or  controlled  companies 
purchased  shares,  we  have  not  applied 
our  methodology  to  that  percentage  of 
the  acquired  shares  equal  to  the 
percentage  of  government  ownership  in 
the  partially  government-owned 
purchaser  (notwithstanding 
respondents'  arguments  on  this  issue 
which  are  discussed  below  in  Comment 
6).  We  have  also  adjusted  certain  figures 
included  in  the  privatization 
calculations  to  account  for  inflationary 
accounting  practices.  Fiulher,  we 
accoimted  for  CVRD's  1997  partial 
privatization  by  making  the  same 
adjustments  to  USIMINAS  and  CSN's 
calculations  described  in  F/na7 
Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
from  Brazil  (Brazil  Hot-Rolled  Final)  64 
FR  38742,  38745,  38752  (Department's 
Position  on  Comment  3). 

In  Brazil  Hot-Rolled  Final,  we  also 
noted  the  use  of  privatization 
currencies,  i.e.,  certain  existing 
government  bonds,  privatization 


certificates  and  frozen  currencies,  and 
examined  them  in  the  context  of  our 
privatization  methodology.  We  obtained 
information  about  the  use  and  valuation 
of  the  privatization  currencies  that  were 
used  in  the  NPP,  and  we  learned  about 
how  privatization  ciurencies  were 
valued  in  the  context  of  the 
privatization  auctions.  Specifically,  we 
found  that  the  GOB  accepted  most  of 
these  currencies  at  their  full  redeemable 
value  (face  value  discounted  according 
to  the  time  remaining  until  matiu-ity). 
Additionally,  foreign  debt  and 
restructuring  bonds  (MYDFAs)  were 
accepted  at  75  percent  of  their 
redeemable  value.  Many  of  the 
government  bonds  that  were  accepted  as 
privatization  currencies  were  routinely 
trading  at  a  discount  on  secondary 
markets.  However,  no  data  or  estimation 
of  the  applicable  discounts  was 
provided  for  the  record  in  that 
investigation.  See  Brazil  Hot-Rolled 
Final  at  38745.  Fiulher,  it  was  common 
knowledge  that  these  bonds  traded  at  a 
significant  discount  in  these  markets, 
and  that  investors  actively  traded  to 
obtain  the  cheapest  bonds  in  order  to 
maximize  their  positions  in  the 
privatization  auctions.  The  value  of  the 
bonds  varied  dep)ending  on  the 
instrument's  yield  and  length  to 
matxirity  and  traded  within  a  range  of  40 
percent  to  90  percent  of  the  redeemable 
value,  i.e.,  with  a  discount  ranging  from 
10  percent  to  60  percent.  Because 
various  issues  of  bonds  were  accepted 
as  privatization  currencies,  with 
different  yields  and  terms,  precise 
valuation  data  was  not  available. 
However,  public  information  from  the 
record  of  the  hot-rolled  investigation, 
subsequently  placed  on  the  record  of 
this  investigation,  indicates  that  diu-ing 
the  period  1991  through  1994  most 
bonds  traded  with  discounts  ranging 
from  40  to  60  percent  on  average. 
Privatization  Certificates  (CPs),  which 
banks  were  forced  to  purchase  and 
could  only  be  used  in  the  privatization 
auctions,  traded  at  a  discount  of 
approximately  60  percent  on  average; 
MYDFAs  traded  at  30  percent  of  their 
face  value,  i.e.,  at  a  discoiuit  of  70 
percent.  See  Brazil  Hot-Rolled  Final,  64 
FR  at  38745. 

In  the  hot-rolled  investigation,  we 
concluded  that  some  adjustment  to  the 
purchase  price  of  the  companies  was 
warranted  because  of  the  use  of 
privatization  currencies  in  the  auctions. 
See  Brazil  Hot-Rolled  Final,  at  38745, 
38752  (the  Department's  Position  on 
Comment  3).  Although  this  issue  is 
discussed  further  in  Comments  6  and  7 
below,  no  further  information  has  been 
provided  in  the  record  of  this 


investigation  which  would  enable  us  to 
refine  or  otherwise  cause  us  to  change 
the  approach  we  developed  in  the  hot- 
rolled  investigation.  Thus,  we  have 
followed  the  same  approach  and  have 
applied  a  30  percent  discount  to  the 
MYDFAs.  In  addition,  as  we  did  in  the 
hot-rolled  investigation,  we  have 
applied  a  60  percent  discount  to  the 
CPs.  See  Id.  For  the  remaining 
privatization  currencies,  in  the  Brazil 
Hot-Rolled  Final,  we  applied  a  50 
percent  discount  as  facts  available, 
which  reflected  an  average  of  the  range 
of  discounts  estimated.  Because  no 
information  has  been  provided  in  this 
investigation  which  accurately  indicates 
the  relevant  secondary  market  discounts 
for  these  instruments,  and  in  accordance 
with  section  776(a)  of  the  Act,  we  are 
again  applying,  as  facts  available,  the  50 
percent  discount  to  the  remaining 
privatization  currencies. 

Subsidies  Valuation  Information 

Allocation  Period 

Section  351.524(d)(2)  of  the  CVD 
Regulations  states  that  we  will  presume 
the  allocation  period  for  non-recurring 
subsidies  to  be  the  average  useful  life 
(AUL)  of  renewable  physical  assets  for 
the  industry  concerned,  as  listed  in  the 
Internal  Revenue  Service's  (IRS)  1977 
Class  Life  Asset  Depreciation  Range 
System  and  updated  by  the  Department 
of  Treasury.  The  presumption  will 
apply  unless  a  party  claims  and 
establishes  that  these  tables  do  not 
reasonably  reflect  the  AUL  of  the 
renewable  physical  assets  for  the 
company  or  industry  under 
investigation,  and  the  party  can 
establish  that  the  difference  between  the 
company-specific  or  coimtry-wide  AUL 
for  the  industry  under  investigation  is 
significant. 

In  this  investigation,  no  party  to  the 
proceeding  has  claimed  that  the  AUL 
listed  in  the  IRS  tables  does  not 
reasonably  reflect  the  AUL  of  the 
renewable  physical  assets  for  the  firm  or 
industry  under  investigation.  Therefore, 
in  accordance  with  section 
351.524(d)(2)  of  the  CVD  Regulations, 
and  for  the  purposes  of  this  final 
determination,  we  are  using  the  15-year 
AUL  as  reported  for  the  steel  industry 
in  the  IRS  tables  to  allocate  the  non- 
reciuring  subsidies  under  investigation. 

Equityworthiness 

In  accordance  with  section  351.507 
(a)(1)  of  the  Department's  CVD 
Regulations,  a  government-provided 
equity  infusion  confers  a  benefit  to  the 
extent  that  the  investment  decision  is 
inconsistent  with  the  usual  investment 
practice  of  private  investors,  including 
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the  practice  rej  arding  the  provision  of 
risk  capital,  in  the  country  in  which  the 
equity  infusion  is  made.  See  also  section 
771(5)(E)(i)  of  fee  Act.  In  Preliminary 
Determinatiorilwe  determined  that 
there  was  no  raason  to  change  our 
findings  from  prior  investigations,  i.e., 
that  the  respondent  companies  were 
unequityworthy  (in  the  relevant  years) 
as  follows:  (1)  COSIPA  was 
unequityworthy  from  1977  through 
1989,  and  1992  through  1993;  (2) 
USIMINAS  wa|  unequityworthy  from 
1980  through  1988;  and  (3)  CSN  was 
unequityworthy  from  1977  through 
1992.  Final  Afj  nnative  Countervailing 
Duty  Determine  \tions:  Certain  Steel 
Products  from  Irazil.  58  PR  37295, 
37297  (July  9,  1  993)  [1993  Certain  Steel 
Final;  Brazil  Ht  tt-RoUed  Final,  64  FR  at 
38746.  We  not*  that  because  the 
Department  determined  that  it  is 
appropriate  to  use  a  15-year  allocation 
period  for  non-recurring  subsidies, 
equity  infusion  s  provided  prior  to  1984 
no  longer  provi  de  benefits  in  the  POI. 
None  of  the  pai  ties  has  submitted 
information  or  irgument,  nor  is  there 
evidence  of  ch<  nged  circxmistances 
which  would  c  luse  us  to  reconsider 
these  determiniitions. 

Equity  Methodi  >logy 
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section  351.505{a)(2)(ii)  of  the  CVD 
Regulations. 

The  Department  has  previously 
determined  that  respondents  were 
uncreditworthy  in  the  following  years: 
USIMINAS,  1984-1988;  COSIPA,  1984- 
1989  and  1991-1993;  and  CSN  1984- 
1992.  See  Certain  Steel  from  Brazil,  58 
FR  at  37297;  Brazil  Hot-Rolled  Final,  64 
FR  at  38746-38747.  The  parties  have 
not  presented  any  new  information  or 
arguments  that  would  lead  us  to 
reconsider  these  findings. 

Discount  Rates 

From  1984  through  1994,  Brazil 
experienced  persistent  high  inflation. 
There  were  no  long-term  fixed-rate 
commercial  loans  made  in  domestic 
currencies  during  those  years  that  could 
be  used  as  discount  rates.  As  in  the 
Certain  Steel  Final  (58  FR  at  37298)  and 
the  Brazil  Hot-Rolled  Final  (64  FR 
38745-38746),  we  have  determined  that 
the  most  reasonable  way  to  account  for 
the  high  inflation  in  the  Brazilian 
economy  through  1994,  and  the  lack  of 
an  appropriate  Brazilian  discount  rate, 
is  to  convert  the  non-recurring  subsidies 
into  U.S.  dollars.  If  available,  we 
applied  the  exchange  rate  applicable  on 
the  day  the  subsidies  were  received,  or, 
if  unavailable,  the  average  exchange  rate 
in  the  month  the  subsidies  were 
received.  Then  we  applied,  as  the 
discount  rate,  a  long-term  dollar  lending 
rate.  Therefore,  for  our  discount  rate,  we 
used  data  for  U.S.  dollar  lending  in 
Brazil  for  long-term  non-guaranteed 
loans  from  private  lenders,  as  published 
in  the  World  Bank  Debt  Tables:  External 
Finance  for  Developing  Countries.  This 
conforms  with  our  practice  in  Certain 
^teel  Final  (58  FR  at  37298);  Brazil  Hot- 
Rolled  Final  (64  FR  at  38746);  and.  Final 
Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rod  from 
Venezuela.  62  FR  55014,  55019,  55023 
(October  21,  1997). 

As  discussed  above,  we  have 
determined  that  USIMINAS,  COSIPA, 
and  CSN  were  uncreditworthy  in  the 
years  in  which  they  received  equity 
infusions.  Section  351.505  (a)(3)(iii)  of 
the  CVD  Regulations  directs  us 
regarding  the  calculation  of  the 
benchmark  interest  rate  for  purposes  of 
calculating  the  benefits  for 
uncreditworthy  companies:  To  calculate 
the  appropriate  rate  for  uncreditworthy 
companies,  the  Department  must 
identify  values  for  the  probability  of 
default  by  uncreditworthy  and 
creditworthy  companies.  For  the 
probability  of  default  by  an 
uncreditworthy  company,  we  normally 
rely  on  the  average  cumulative  default 
rates  reported  for  the  Caa  to  C-rated 
category  of  companies  as  published  in 


Moody's  Investors  Service,  "Historical 
Default  Rates  of  Corporate  Bond  Issuers, 
1920-1997"  (February  1998).i  See'l9 
CFR  351.505{a)(3)(iii).  For  the 
probability  of  default  by  a  creditworthy 
company,  we  used  the  cumulative 
defaidt  rates  for  Investment  Grade  bonds 
as  reported  by  Moody's.  We  established 
that  this  figure  represents  a  weighted 
average  of  the  cumulative  default  rates 
for  Aaa  to  Baa-rated  companies.  See 
September  24,  1999,  Memorandum  to 
the  File,  "Conversations  and 
correspondence  regarding  the  weighted 
average  default  irates  of  corporate  bond 
issuers  as  published  by  Moody's,"  on 
file  in  the  Central  Records  Unit,  Room 
B-099  of  the  main  Commerce  building 
(CRU).  The  use  of  the  weighted  average 
is  appropriate  because  the  data  reported 
by  Moody's  for  the  Caa  to  C-rated 
companies  are  also  weighted  averages. 
See  Id.  For  non-recurring  subsidies,  we 
used  the  average  cumulative  default 
rates  for  both  uncreditworthy  and 
creditworthy  companies  based  on  a  15- 
year  term,  since  all  of  the  non-recurring 
subsidies  examined  were  allocated  over 
a  15-year  period. 

I.  Programs  Determined  To  Be 
Countervailable 

A.  Pre-1992  Equity  Infusions 

The  GOB,  through  SIDERBRAS, 
provided  equity  infusions  to  USIMINAS 
(1984  through  1988),  COSIPA  (198 
through  1989  and  1991)  and  CSN  (1984 
through  1991)  that  have  previously  been 
investigated  by  the  Department.  See 
Certain  Steel  from  Brazil,  58  FR  at 
37298;  Brazil  Hot-Rolled  Final.  64  FR  at 
38747-38748. 

For  the  reasons  discussed  above,  we 
preliminarily  determined  that  under 
section  771(5)(E)(i)  of  the  Act,  the  equity 
infusions  into  USIMINAS,  COSIPA  and 
CSN  were  not  consistent  with  the  usual 
investment  practices  of  private  investors 
[see  "Equityworthiness"  section  above). 
Thus,  these  infusions  constitute 
financial  contributions  within  the 
meaning  of  section  771(5)(D)  of  the  Act 
and  confer  a  benefit  in  the  amount  of 
each  infusion.  These  equity  infusions 
are  specific  within  the  meaning  of 
section  771(5A)(D)  of  the  Act  because 
they  were  limited  to  each  of  the 
companies.  Accordingly,  we 
preliminarily  determined  that  the  pre- 
1992  equity  infusions  are 
countervailable  subsidies  within  the 


'  We  note  that  since  publication  of  the  CVD 
Regulations,  Moody's  Investors  Service  no  longer 
reports  default  rates  for  Caa  to  C-rated  category  of 
companies.  Therefore  for  the  calculation  of 
uncreditworthy  interest  rates,  we  will  continue  to 
rely  on  the  default  rates  as  reported  in  Moody 
Investor  Service's.publication  dated  February  1998 
(at  Exhibit  28). 
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meaning  of  section  771(5)  of  the  Act. 
See  Preliminary  Determination,  64  PR  at 
53337.  No  parties  have  provided  any 
new  information  or  argument  which 
would  lead  us  to  reconsider  this 
determination. 

As  explained  in  the  "Equity 
Methodology"  section  above,  we  treat 
equity  infusions  into  unequityworthy 
companies  as  grants  given  in  the  year 
the  infusion  was  received.  These 
infusions  are  non-recurring  subsidies  in 
accordance  with  section  351.524(c)(1)  of 
the  CVD  Regulations.  Consistent  with 
section  351.524(d)(3)(ii)  of  the  CVD 
Regulations,  because  USIMINAS, 
COSIPA  and  CSN  were  uncreditworthy 
in  the  relevant  years  (the  years  the 
equity  infusions  were  received),  we 
applied  a  discoimt  rate  that  takes  into 
account  the  differences  between  the 
probabilities  of  default  of  creditworthy 
and  imcreditworthy  borrowers.  From 
the  time  USIMINAS,  COSIPA  and  CSN 
were  privatized,  we  have  been  following 
the  methodology  outlined  in  the 
"Changes  in  Ownership"  section  above 
to  determine  the  amount  of  each  equity 
infusion  attributable  to  the  companies 
after  privatization.  We  continue  to  rely 
on  this  methodology  except  for  the 
selection  of  the  discount  rate  as 
discussed  above. 

For  CSN,  we  summed  the  benefits 
allocable  to  the  POI  from  all  equity 
infusions  and  divided  by  CSN's  total 
sales  during  the  POI.  For  USIMINAS/ 
COSIPA,  we  summed  the  benefits 
allocable  to  the  POI  from  all  of  the 
equity  infusions  and  divided  this 
amount  by  the  combined  total  sales  of 
USIMINAS/COSIPA  during  the  POI.  On 
this  basis,  we  determine  the  net  subsidy 
to  be  5.75  percent  ad  valorem  for  CSN 
and  6.16  percent  ad  valorem  for 
USIMINAS/COSIPA. 

B.  GOB  Debt-for-Equity  Swaps  Provided 
to  COSIPA  in  1992  and  1993 

Prior  to  COSIPA's  privatization,  and 
on  the  recommendation  of  a  consultant 
who  examined  COSIPA,  the  GOB  made 
two  debt-for-equity  swaps  in  1992  and 
1993.  We  previously  examined  these 
swaps  and  determined  that  they  were 
not  consistent  vdth  the  usual 
investment  practices  of  private 
investors;  constituted  a  financial 
contribution  within  the  meaning  of 
section  771(5)(D)  of  the  Act;  and, 
therefore  conferred  benefits  on  COSIPA 
in  the  amount  of  each  conversion.  See 
Brazil  Hot-Rolled  Final,  64  FR  at  38747. 
These  debt-for-equity  swaps  are  specific 
within  the  meaning  of  section 
771(5A)(D)(i)  of  the  Act  because  they 
were  limited  to  COSIPA.  Accordingly, 
we  preliminarily  determined  that  the 
GOB  debt-for-equity  swaps  provided  to 


COSIPA  in  1992  and  1993  are 
countervailable  subsidies  within  the 
meaning  of  section  771(5)  of  the  Act. 
See  Preliminary  Determination,  64  FR  at 
53337.  No  party  has  provided  any  new 
information  or  argument  which  would 
lead  us  to  reconsider  this  determination. 
Each  debt-for-equity  swap  constitutes 
an  equity  infusion  in  the  year  in  which 
the  swap  was  made.  As  such,  we  have 
treated  each  debt-for-equity  swap  as  a 
grant  given  in  the  year  the  swap  was 
made  in  accordance  with  section 
351.507(b)  of  the  CVD  RegulaUons. 
Further,  these  swaps,  as  equity 
infusions,  are  non-recurring  in 
accordance  with  section  351.524(c)(1)  of 
the  CVD  Regidations.  Because  COSIPA 
was  uncreditworthy  in  the  years  of 
receipt,  we  applied  a  discoimt  rate 
consistent  with  section  351.524(d)(3)(ii) 
of  the  CVD  Regulations  as  discussed  in 
the  "Discount  Rates"  section  above. 
Since  COSIPA  has  been  privatized,  we 
followed  the  methodology  outlined  in 
the  "Changes  in  Ownership"  section 
above  to  determine  the  amount  of  each 
debt-for-equity  swap  attributable  to  the 
company  after  privatization.  We  divided 
the  benefit  allocable  to  the  POI  from 
these  debt-for-equity  swaps  by  the 
combined  total  sales  of  USIMINAS/ 
COSIPA.  On  this  basis,  we  determine 
the  net  subsidy  to  be  4.44  percent  ad 
valorem  for  USIMINAS/COSIPA. 

C.  GOB  Debt-for-Equity  Swaps  Provided 
to  CSN  in  1992 

Prior  to  CSN's  privatization,  and  on 
the  recommendation  of  a  consultant 
who  examined  CSN,  in  1992,  the  GOB 
converted  some  CSN  debt  into  GOB 
equity  in  CSN.  In  this  investigation,  we 
initiated  on  this  debt-for-equity  swap  as 
a  straight  equity  infusion  [see  Initiation 
Notice  64  FR  34204),  but  subsequent  to 
oiu-  initiation,  in  the  Brazil  Hot-Rolled 
Final,  we  determined  that  it  constituted 
a  debt-for-equity  swap  (64  FR  at  38748). 
In  the  Brazil  Hot-Rolled  Final ,  we 
determined  that  this  swap  was  not 
consistent  with  the  usual  investment 
practices  of  private  investors  and 
therefore  conferred  countervailable 
benefits  on  CSN  in  the  amoimt  of  the 
swap.  See  Id.  Thus,  we  preliminarily 
determined  that,  pinsuant  to  sections 
771(5)(D)  and  (E)(i)  of  the  Act,  this  debt- 
for-equity  swap  constitutes  a  financial 
contribution  which  confers  a  benefit  in 
the  amount  of  the  swap  [see 
"Equityworthiness"  section  above).  This 
debt-for-equity  swap  is  specific  within 
the  meaning  of  section  771(5A)(D)  of  the 
Act  because  it  is  limited  to  CSN. 
Accordingly,  we  preliminarily 
determined  that  the  GOB  debt-for-equity 
swap  provided  to  CSN  in  1992  is  a 
countervailable  subsidy  within  the 


meaning  of  section  771(5)  of  the  Act. 
See  Preliminary  Determination,  64  FR  at 
53337.  No  parties  have  provided  any 
new  information  or  argument  which 
would  lead  us  to  reconsider  this 
determination. 

This  debt-for-equity  swap  constitutes 
an  equity  infusion  in  the  year  in  which 
the  swap  was  made.  As  such,  we  have 
treated  this  debt-for-equity  swap  as  a 
grant  given  in  the  year  the  swap  was 
made  in  accordance  with  section 
351.507(b)  of  the  CVD  Regulations. 
Further  this  swap,  as  an  equity  infusion, 
is  non-recurring  in  accordance  with 
section  351.524(c)(1)  of  the  CVD 
Regulations.  Because  CSN  was 
imcreditworthy  in  the  years  of  receipt, 
we  applied  a  discount  rate  consistent 
with  section  351.524(d)(3)(ii)  of  the  CVD 
Regulations  as  discussed  in  the 
"Uncreditworthy  Rate"  section  above. 
Since  CSN  has  been  privatized,  we 
followed  the  methodology  outlined  in 
the  "Changes  in  Ownaership"  section 
above  to  determine  the  amount  of  the 
debt-for-equity  swap  attributable  to  the 
company  after  privatization.  We  divided 
the  benefit  allocable  to  the  POI  from  the 
equity  infusion  by  CSN's  total  sales 
during  the  POI.  On  this  basis,  we 
determine  the  net  subsidy  to  be  1.39 
percent  ad  valorem  for  CSN. 

n.  Program  for  Which  the  Investigation 
Was  Rescinded 

Negotiated  Deferrals  of  Tax  Liabilities 

In  Preliminary  Determination  (64  FR 
at  53338),  we  rescinded  our 
investigation  of  tax  deferrals  negotiated 
by  COSIPA  and  CSN  which  petitioners 
had  alleged  provided  them  with 
countervailable  subsidies.  Our 
rescission  was  based  on  the 
Department's  then-recent  final 
determination  that  this  program  is  not 
countervailable.  See  Brazil  Hot-Rolled 
Final,  64  FR  at  38748-38749; 
Memorandum  to  the  File, 
Countervailing  Duty  Investigation  of 
Certain  Cold-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Brazil, 
August  2,  1999,  on  file  in  CRU. 

Interested  Party  Comments 

Comment  1 :  Privatization 

Respondents  argue  that  19  U.S.C. 
1677(5)(B)  and  Article  1.1.  of  the  WTO 
Agreement  on  Subsidies  and 
Countervailing  Measures  (SCM)  require 
the  Department  to  find  that  there  is  a 
financial  contribution  which  confers  a 
benefit  before  concluding  that  there  is  a 
countervailable  subsidy.  Because, 
according  to  respondents,  the  statute 
plainly  requires  the  Department  to 
examine,  on  a  continuing  basis,  the 
contribution,  the  benefit  and  the  causal 
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connection  between  the  two, 
respondents  ar  jue  that  it  is  insufficient 
to  identify  a  fii  ancial  contribution, 
made  in  (he  pa  st,  to  a  company  owned 
by  the  govemn  lent,  and  then  presume 
irrebuttably  th  it  this  contribution 
confers  a  benei  it  to  the  company  after  it 
has  changed  ownership.  Rather,  the 
Department  mi  ist  analyze  all  subsequent 
events  (includi  ng  changes  in  ownership, 
dividends  rece  ved,  and  corporate 
restructurings)  in  order  to  determine 
how  and  whet]  ler  prior  financial 
contributions  ( ould  benefit  the 
companies  anc  products  under 
investigation. 

Respondents  cite  the  Department's 
practice  of  rec(  gnizing  the  cessation  of 
subsidies  whei  i  a  countervailable  grant 
is  subsequentl;  returned  to  the 
government  or  a  countervailable  loan  is 
fully  repaid,  b(  th  "subsequent  events" 
which  extingu  sh  the  subsidy. 
Respondents  c  laracterize  privatization 
as  another  sucl  i  "subsequent  event" 
which  must  be  considered  in  examining 
whether  a  priv  itized  company  benefits 
from  pre-priva  ization  subsidies. 
Respondents  a  gue  that  the  preliminary 
determination  itself,  with  its  "payback" 
analysis,  concedes  that  privatization 
disrupts  the  rei  juired  causal  connection 
between  the  fij  lancial  contribution  and 
the  benefit.  Fu  thermore,  respondents 
claim  that  the  Department  cannot  use 
the  stated  lack  of  an  obligation  to 
consider  the  ef  ect  of  every  subsidy  in 
determining  w  lether  a  countervailable 
benefit  exists  {  .e.,  to  conduct  an  "effects 
test")  as  an  ex(  use  for  failing  to  consider 
the  subsequeni  events  in  these 
circumstances  Respondents  state  that 
their  position  i  s  not  premised  on 
requiring  an  ai  alysis  of  the  effects  of  all 
subsidies  in  al  circumstances,  but 
rather  on  a  less  burdensome  reading  of 
the  statute  and  the  SCM  that  requires 
consideration  i  if  whether  a  certain 
limited  univer  le  of  "significant  events" 
subsequent  to  ;  i  subsidy  may  eliminate 
the  benefits  of  that  subsidy  (consistent 
with  long-Stan  ling  practice  as  discussed 
above).  Any  ot  ler  reading  of  the  statute, 
according  to  k  spondents,  renders  19 
U.S.C.  1677(5)  F)  an  unnecessary 
amendment  of  the  law. 

Respondent!  further  argue  that  the 
proper  consideration  of  a  "subsequent 
event"  in  this  i  lase,  the  arm's-length 
privatization  o  "the  companies,  would 
necessarily  lea  d  to  the  conclusion  that 
pre-privatizati  )n  subsides  were 
eliminated.  W  thout  an  analytical  basis 
to  believe  or  p  esume  that  subsidies 
have  been  pass  ed  through  after  an  arm's 
length  transaclion,  respondents  believe 
the  Department  must  conclude  that  the 
post-privatizat  on  owners  do  not  benefit 
from  pre-priva  ization  subsidies. 


Respondents  rely  on  the  example  of 
Company  A  which  purchases  a  machine 
with  government  assistance  and  then 
sells  the  machine  to  Company  B  at 
market  price  to  illustrate  that  the  benefit 
of  the  government  assistance  remains 
with  Company  A;  there  is  no  pass- 
through  of  advantage  or  benefit  to 
Company  B  or  the  products  it  may 
produce  with  the  machine.  The  same 
conclusion  is  necessary  when  Company 
B  purchases  all  of  the  assets  and 
liabilities  of  (govemment-owmed) 
Company  A.  The  new  owner  does  not 
enjoy  any  advantage.  Respondents 
purport  that  the  owners  of  a  company 
and  their  relationship  with  the  assets  of 
the  company  are  critical  to  any  analysis 
of  whether  a  company  has  received  any 
benefit  from  some  past  financial 
contribution;  when  the  owners  change 
in  an  arm's-length  privatization,  an 
important  dynamic  within  the  company 
is  altered  and  the  entire  company 
changes.  Because  the  Department  has 
overlooked  the  relevance  of  the  new 
post-privatization  owners,  respondeirts 
conclude  that  the  analysis  is  necessarily 
incomplete. 

Respondents  further  note  the  changes 
in  ownership  and  control  which 
resulted  from  the  privatizations  of  all 
three  companies,  and  argue  that  the 
manner  in  which  the  new  controlling 
owners  acqufred  their  interests  in  the 
companies  (arm's-length  transactions) 
preclude  the  new  owners  from  enjoying 
any  benefit  or  unfair  advantage. 
Respondents  cite  the  preamble  of  the 
CVD  Regulations  which  state  that 
"where  a  firm  does  not  pay  less  for  its 
inputs  than  it  would  have  to  pay  *   *   * 
as  a  result  of  a  government  financial 
contribution,  it  would  be  very  difficult 
to  contend  that  a  benefit  exists"  (63  FR 
at  65361)  and  argue  that  because  the 
new  owners  did  not  pay  less  when  they 
acquired  the  companies,  it  is  "difficult 
to  contend  that  a  benefit  exists." 

Finally,  respondents  note  that  the  fact 
the  GOB  retained  some  residual  or 
indirect  interest  in  the  privatized 
companies  does  not  preserve  prior 
subsidies  or  convey  new  subsidies  to 
the  respondent  companies.  Nor  does  it 
undermine  respondents'  conclusion  that 
the  new  owners  and  companies  did  not 
enjoy  any  advantage  or  benefit  from  pre- 
privatization  subsidies  during  the  POL 

Petitioners  note  that  respondents' 
arguments  are  identical  to  those 
respondents  made,  and  the  Department 
rejected,  in  the  Brazil  Hot-Rolled  Final. 
According  to  petitioners,  respondents 
have  neither  addressed  the  bases  for  the 
Department's  previous  rejection  of  these 
arguments  nor  provided  any  new 
argument  or  information  which  would 


warrant  a  change  in  the  Department's 
response  to  these  arguments. 

Department's  Position:  We  disagree 
with  respondents.  In  accordance  with  ^ 
the  statute  (sections  771(5)(B)  and 
771(5)(EJ  of  the  Act),  the  Department 
has  found  that  COSIPA,  CSN  and 
USIMINAS  continue  to  benefit  from  pre- 
privatization  equity  infusions.  We  have 
examined  the  facts  of  this  case  in  light 
of  the  above-cited  provisions  and  find 
that  the  methodology  we  follow  is  in 
accordance  with  the  Act.  As  petitioners 
noted,  the  Departments'  privatization/ 
change-in-ownership  methodology  has 
been  upheld  by  the  Courts  regardless  of 
the  amendments  to  the  Act  by  the 
URAA.  See  Saarstahl  AG  v.  United 
States,  78  F.3d  1539  (Fed.  Cir.  1996) 
(Saarstahl  11);  Inland  Steel  Bar  Co.  v. 
United  States.  86  F.3d  1174  (Fed.  Cir. 
1996)  [Inland  11);  and,  Delverde  SrL  v.   . 
United  States.  24  F.  Supp.  2d  314  (Ct. 
bit'l  Trade  1998)  (Delverde  II). 

The  Department  has  satisfied  both  19 
U.S.C.  1677{5)(B)  (section  771(5)(B)  of 
the  Act)  and  Article  1.1.  of  the  SCM  in 
this  investigation.  We  found  that  the 
GOB  provided  financial  contributions  to 
respondents,  in  the  form  of  equity 
infusions  and  debt-for-equity 
conversions  in  the  above-mentioned 
years  which  conferred  countervailable 
benefits  through  the  POL  In  accordance 
with  the  Department's  standard 
methodology,  the  benefits  from  these 
subsidies  were  allocated  over  time. 
Neither  of  the  above-mentioned 
provisions  requires  the  Department  to 
revisit  these  determinations. 

Under  both  the  SCM  and  the  Act,  the 
Department  has  the  discretion  to 
determine  the  impact  of  a  change  in 
ownership  on  the  countervailability  of 
past  subsidies.  The  Department  has 
consistently  applied  its  privatization/ 
change-in-ownership  methodology  to 
determine  the  impact  that  a 
privatization/change  in  ownership  has 
on  pre-privatization  subsidies.  However, 
we  have  not  done  this  by  re-identifying 
or  re-valuing  the  benefit  of  the  subsidy 
based  on  events  as  of  the  time  when  the 
ownership  of  the  subsidized  company 
changed.  The  Department  identifies  and 
values  the  subsidy  as  of  the  time  of  the 
subsidy  bestowal  and  does  not  revisit 
this  determination.  As  petitioners 
correctly  note,  the  Department  is  not 
required  to  examine  the  effects  of 
subsidies,  i.e.,  trace  how  benefits  are 
used  by  companies  and  whether  they 
provide  competitive  advantages. 
Instead,  the  Department's  methodology 
addresses  the  impact  of  the  change  in 
ownership  on  the  allocation  of  pre- 
privatization  subsidies.  The 
Department's  methodology  accounts  for 
the  impact  that  the  change  in  ownership 
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has  on  the  measurement  of  the  benefit 
from  pre-privatization  subsidies,  by 
allocating,  or  apportioning,  subsidies 
between  the  buyer  and  the  seller,  as 
reflected  by  the  purchase  price.  As  the 
Department  said  in  Stainless  Steel  Plate 
in  Coils  from  Italy,  "[o]ur  methodology 
recognizes  that  a  change  in  ownership 
has  some  impact  on  the  allocation  of 
previously-bestowed  subsidies  and, 
through  an  analysis  based  on  the  facts 
of  each  transaction,  determines  the 
extent  to  which  the  subsidies  pass 
through  to  the  buyer."  64  PR  at  15518. 
Thus,  our  methodology  is  wholly 
consistent  with  19  U.S.C.  1677(5)(F) 
(section  771  (5)(F)  of  the  Act)  and, 
contrary  to  respondent's  argument, 
provides  the  analytical  basis  for 
determining  whether  and  to  what  extent 
subsidies  have  passed  through  to  the 
privatized  company  or  remain,  in  whole 
or  in  part,  with  the  seller. 

In  addition,  we  remind  respondents 
that  section  701(a)(1)  of  the  Act  directs 
the  Department  to  determine  whether  a 
countervailable  subsidy  is  being 
provided  "with  respect  to  the 
manufacture,  production,  or  export  of  a 
class  or  kind  of  merchandise."  We  note 
that  the  same  terminology  is  also 
reflected  in  the  SCM  (Article  10, 
footnote  36).  Given  this  focus  on  the 
manufacture,  production,  and/or 
exportation  of  merchandise,  the  focus  of 
the  inquiry  here  should  not  be  on  the 
new  owners  of  the  company  and  how 
they  may  or  may  not  have  benefitted 
from  the  privatization  transaction. 
Instead,  as  provided  for  in  section 
701(a)(1)  of  the  Act  and  in  Article  10, 
footnote  36  of  the  SCM,  we  have 
focused  on  the  activities  of  the 
company,  rather  than  its  ownership 
structure.  Our  privatization 
methodology  has  accounted  for  the 
change  in  the  ownership  of  the 
company  conducting  these  activities. 
Thus,  we  have  measured  the  amount  of 
the  benefit  that  passes  through  this 
transaction  as  respondent  companies 
continued  to  manufacture,  produce  and 
export  subject  merchandise. 

In  addition,  respondents'  reliance  on 
the  discussion  of  inputs  in  the  preamble 
of  the  CVD  Regulations  is  misplaced. 
Contrary  to  the  suggestiton  in 
respondents'  argument  here,  the 
regulations'  discussion  of  inputs  does 
not  reflect  any  change  in  the 
Department's  approach  to  the 
identification  of  a  "benefit"  under 
Section  771(5)(B).  Rather,  it  simply 
reflects  the  Department's  longstanding 
practice  of  identifying  the  "benefit"  as 
of  the  time  of  the  subsidy  bestowal, 
which,  in  the  input  context,  is  when  the 
input  was  provided  by  the  government. 
It  is  true  that  the  Department  will  look 


at  whether  the  firm  paid  what  the  input 
was  worth,  but  the  more  fundamental 
point  is  that  this  method  of  identifying 
the  benefit  is  based  solely  on  events  as 
of  the  time  of  the  subsidy  bestowal.  It 
is  not  based  in  any  way  on  an  analysis 
of  post-subsidy  bestowal  events  or  how 
the  market  value  of  the  subsidy  may 
have  changed  in  the  years  following  the 
subsidy  bestowal. 

Finally,  we  note  that  we  have 
properly  analyzed  the  GOB's  residual 
and  indirect  interests  in  companies 
during  the  POI  in  the  context  of  our 
standard  privatization  methodology.  We 
have  not  considered  shares  bought  by 
government-owned  companies  in 
privatization  auctions  as  privatizations; 
these  transactions  do  not  reflect  the 
change  in  ownership  of  the  shares  from 
government  to  private  ownership,  but 
rather  a  transfer  from  one  government 
holding  to  another.  However,  when 
such  companies  were  themselves 
privatized,  we  have  made  adjustments 
to  reflect  the  changes  in  ownership  at 
that  time. 

Comment  2:  Impact  of  WTO  Panel 
Decision  on  Privatization 

Respondents  argue  that  U.S.  law  and 
international  obligations  require  the 
Department  to  incorporate  the  holdings 
of  the  recent  WTO  panel  report  on 
privatization  in  all  subsequent 
proceedings  involving  privatizatioif 
issues.  The  WTO  panel  reviewing  three 
recent  administrative  reviews  of  the 
countervailing  duty  order  on  hot-rolled 
lead  and  bismuth  carbon  steel  products 
from  the  United  Kingdom  issued  a 
preliminary  report  (which  was  not 
public)  attacking  the  Department's 
determination  that  subsidies  bestowed 
prior  to  the  privatization  of  a 
government-owned  company  pass 
through  to  the  privatized  company. 
Essentially,  according  to  respondents, 
the  WTO  panel  concluded  that  all  prior 
subsidies  are  extinguished  by  a 
privatization  achieved  through  an  arm's 
length  transaction.  Further,  according  to 
respondents,  the  panel  decision 
indicates  that  the  Department's  long- 
standing approach  to  privatization  is 
inconsistent  with  the  principles  and 
obligations  of  the  SCM.  Respondents 
cite  the  Charming  Betsy  doctrine  (see 
Murray  Schooner  v.  Charming  Betsy,  6 
U.S.  (2  Cranch)  64, 118  (1804)),  for  the 
proposition  that  an  act  of  Congress 
should  not  be  construed  to  violate 
international  obligations  if  any  other 
possible  construction  remains. 
Respondents  further  note  that  under  the 
WTO,  a  panel  report  is  a  "clarification" 
of  the  principles  embodied  in  a  WTO 
Agreement,  and  therefore,  to  the  extent 
a  WTO  panel  report  identifies  an 


inconsistency  between  the  practice  of  a 
WTO  Member  and  a  WTO  Agreement, 
the  report  informs  the  Member  how  it 
must  adjust  its  practice  to  conform  with 
its  existing  international  obligations 
under  the  agreement.  Respondents  argue 
that  to  the  extent  the  panel  report 
identifies  inconsistencies  between  U.S. 
practice  and  the  SCM,  the  United  States 
is  obligated  to  address  those 
inconsistencies  in  general;  any 
Department  decision  subsequent  to  the 
panel  report  that  does  not  reflect  the 
panel's  interpretations  of  the  SCM  will 
be  inconsistent  with  U.S.  obligations 
imder  the  SCM.  A  failure  to  comport 
Department  actions  with  the  panel 
report,  according  to  respondents,  would 
certainly  result  in  a  remand  by  a 
reviewing  court. 

Respondents  note  that,  in  response  to 
the  adverse  panel  report,  as  an 
alternative  to  incorporating  the 
principles  of  the  report  in  its  practice, 
the  United  States  may,  under  WTO 
procedures,  elect  to  compensate  the 
European  Union  for  the  nullification 
and  impairment  of  its  rights  under  the 
SCM.  However,  respondents  urge  the 
Department  not  to  take  this  course  of 
action,  arguing  that  the  WTO  panel's 
clarification  of  the  rights  and  obligations 
of  Members  under  the  SCM  will  remain, 
i.e.,  the  U.S.  will  remain  obligated  to 
render  its  decisions  under  the 
countervailing  duty  law  in  accordance 
with  the  panel  report.  Should  the 
Department  continue  to  issue  decisions 
that  conflict  with  the  panel  report, 
respondents  argue  that  the  United  States 
will  remain  vxdnerable  to  a  series  of 
challenges  that  it  has  nullified  and 
impaired  the  rights  of  WTO  Members. 
Finally,  respondents  note  that  the 
failure  to  implement  the  WTO  report 
will  be  directly  contrary  to  the  United 
States'  strong  position  that  the  integrity 
of  the  WTO  dispute  resolution  process 
can  only  be  preserved  by  members' 
compliance  with  panel  rulings,  however 
adverse. 

Petitioners  argue  that  the  Department 
should  disregard  respondents' 
arguments  as  they  are  predicated  on  an 
interim  and  confidential  panel  report. 
Petitioners  cite  the  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Cut-to-Length  Carbon-Quality 
Steel  Plate  from  France.  64  FR  73277 
(December  29,  1999)  and  Final 
Affirmative  Countervailing  Duty 
Determination;  Certain  Cut-to-Length 
Carbon-Quality  Steel  Plate  from  Italy,  64 
FR  73244  (December  29,  1999),  wherein 
the  Department  stated  "this  was  an 
interim  (/.e.,  preliminary)  confidential 
report.  As  such,  it  is  inappropriate  for 
the  parties  or  the  Department  to 
comment  on  it."  Id.  at  73271.  Petitioners 
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further  argue  tliat  even  if  the  panel 
report  were  rel  ;vant  to  the  ctirrent 
investigation,  respondents'  arguments 
about  the  legal  significance  of  the  report 
are  mistaken.  F  irst,  petitioners  argue 
that  it  is  prema  ture  to  discuss  any 
implementatio  1  of  the  panel  report, 
which  has  not  ,^et  been  circulated 
among  WTO  m  embers  (and  which 
cannot  be  cons  idered  for  adoption  until 
20  days  therea:  ter).  Furthermore, 
petitioners  not^  i  that  the  United  States 
has  the  right  to  request  that  the  report 
be  reviewed  b\  the  Appellate  Body,  and 
argue  that  the  i  eport  itself  may  be 
riddled  with  ei  rors  and  the  Department 
should  not  imj  lement  erroneous 
findings  that  remain  subject  to  reversal 
on  appeal. 

Second,  peti  ioners  note  that  U.S.  law 
expressly  proh  bits  the  implementation 
of  the  panel  re]  lort  in  the  instant 
investigation,  i  iccording  to  petitioners, 
the  relevant  statutory  provision 
prohibits  the  a:  nendment,  rescission,  or 
modification  o  regulations  or  practices 
found  by  a  par  el  or  Appellate  Body  to 
be  inconsisten!  with  any  of  the  Uruguay 
Round  Agreements  unless  and  until  the 
appropriate  co  igressional  committees 
have  been  con!  ulted;  the  Trade 
Representative  has  sought  advice  fi'om 
relevant  privat ;  sector  advisory 
committees;  th?  agency  or  department 
head  has  provi  ied  an  opportunity  for 
public  commei  it  on  a  proposed 
modification  tlirough  its  publication  in 
the  Federal  ReCister;  the  Trade 
Representative  has  submitted  a  report  to 
the  appropriate  \  congressioneil 
committees  ref  arding  the  proposed 
modification;  the  Trade  Representative 
and  the  agency  head  have  consulted 
with  the  appropriate  congressioneil 
committees  on  the  proposed  contents  of 
the  final  rule;  end,  the  final  rule  or  other 
modification  hpd  been  published  in  the 
Federal  Register.  See  19  U.S.C. 
3533(g)(1).  Thiis,  petitioners  conclude 
that  it  would  b  3  unlawful  for  the 
Department  to  change  its  practice  with 
regard  to  priva  ization  until  the 
statutorily  mai  dated  actions  have  been 
hilfilled. 

Finally,  peti  ioners  argue  that  the 
panel  report  hi  is  no  binding  effect  in 
U.S.  law.  dism  ssing  respondents' 
interpretation  )f  the  Charming  Betsy 
doctrine.  Fetiti  oners  state  that 
respondents  ai  e  mistaken  in  assuming 
the  VVTO  pane  report  would  provide 
the  basis  for  th  a  Court  of  International 
Trade  (CIT)  to  avertum  a  final 
determination  in  this  investigation  that 
subsidies  pers  st  after  privatization 
because  case  1<  w  shows  that  the 
Department  m;  ly  make  its  own 
determination  regarding  U.S. 
international  c  bligations,  and  the  CIT 


will  give  deference  to  those 
determinations,  regardless  of  GATT  or 
WTO  panel  reports  to  the  contrary. 

Department's  Position:  As  a  threshold 
matter,  we  disagree  with  respondents 
that  our  international  obligations  under 
the  SCM  require  a  change  in  our 
approach  to  privatization  in  the  instant 
case.  Although  the  panel  report  has  now 
been  circulated  to  all  WTO  Members 
and  is  no  longer  confidential, 
petitioners  are  correct  in  noting  that 
unless  and  until  the  panel  report  is 
adopted  by  the  membership,  the  United 
States  has  no  obligation  with  respect  to 
the  report.  As  of  now,  the  report  has  not 
been  adopted.  It  is  therefore  premature 
to  consider  what  obligations,  if  any,  the 
report  may  impose  on  the  United  States. 

Even  if  it  were  not  premature  for  the 
Department  to  reconsider  our  approach 
to  privatization  in  light  of  the  adverse 
panel  report,  and  it  were  otherwise 
appropriate  to  do  so,  we  agree  with 
petitioners  that,  imder  19  U.S.C. 
3533(g)(1),  a  "regulation  or  practice  may 
not  be  amended,  rescinded,  or  otherwise 
modified  in  the  Implementation  of  such 
report  unless  and  until"  the  very 
specific  statutory  obligations  therein 
provided  are  fulfilled. 

Thus,  we  continue  to  determine  that 
a  portion  of  subsidies  bestowed  on  a 
government-owned  company  prior  to 
privatization  continues  to  benefit  the 
production  of  the  privatized  company. 

Comment  3:  Valuation  of  Equity 
Infusion  Benefits 

Respondents  argue  that  the 
Department's  practice  of  treating  equity 
infusions  into  unequityworthy 
companies  like  grants  necessarily 
overstates  the  benefits  of  such  infusions 
and,  contrary  to  19  U.S.C.  1671(a), 
results  in  the  Department  countervailing 
more  than  the  net  benefits  actually 
received  by  the  company.  Respondents 
maintain  that  the  Department's 
methodology  fails  to  recognize  the  basic 
differences  between  equity  investments 
and  grants:  Grants  are  unaccompanied 
by  financial  obligations;  equity 
investments  are  accompanied  by  the 
obligations  to  generate  a  return  (i.e..  to 
pay  dividends)  and  to  cede  a  claim  on 
the  company's  assets  to  the  investor. 
Respondents  argue  that,  in  examining 
government  equity  investments,  the 
Department  must  nieasure  the  degree  to 
which  the  firm  is  relieved  of  these  two 
obligations.  Respondents  note  that  in 
examining  other  forms  of  subsidization, 
the  Department  recognizes  the  ability  of 
a  company  to  offset  completely  the 
benefits  of  the  subsidy,  for  example,  by 
adjusting  the  interest  rate  upward  on  a 
loan  at  a  preferential  interest  rate  until 
it  reaches  parity  with  market  rates. 


Respondents  concede  that  it  may  be 
reasonable  to  treat  the  equity  infusions 
as  grants  in  a  case  in  which  there  were 
demonstrably  no  costs  to  the  company 
receiving  the  equity,  but  argue  that  there 
is  no  basis  in  law  or  fact  for  the 
Department's  irrebuttable  presumption 
that  unequityworthy  companies  incur 
absolutely  no  costs  in  connection  with 
government  investments. 

If  the  Department  persists  in  treating 
equity  infusions  like  grants,  respondents 
argue  for  a  change  in  methodology  in 
which  the  Department  recognizes  all 
post-equity  infusion  events,  including 
privatization;  increases  in  net  worth; 
and,  the  payment  of  dividends  to  the 
investor  prior  to  the  end  of  the  POI. 
Only  by  "netting  out"  these  identifiable 
and  related  costs,  respondents  argue, 
can  the  Department  comply  with  its 
statutory  mandate  not  to  countervail 
more  than  the  net  benefit. 

Petitioners  again  note  that 
respondents'  argiunents  with  respect  to 
equity  methodology  are  identical  to 
those  considered  and  rejected  by  the 
Department  in  the  Hot-Rolled  Steel 
Final.  Petitioners  maintain  that 
respondents  have  ignored  the 
Department's  reasoning  in  the  Hot- 
Rolled  Steel  Final  and,  thus,  have 
presented  no  reason  for  the  Department 
change  that  reasoning. 

Department's  Position:  As  they  did  in 
the  Hot-Rolled  Steel  Final,  respondents 
are  once  again  basically  arguing  a  return 
to  the  "rate  of  return  shortfall" 
methodology  (RORS),  which  the 
Department  rejected  in  1993  because  it 
relied  on  an  ex  post  facto  analysis  of 
events  and  represented  a  cost-to- 
government  analysis  of  the  benefit.  The 
Department  instead  determined  that  the 
grant  methodology  was  the  most 
appropriate  for  analyzing  the  benefit 
from  an  equity  infusion  into  an 
unequityworthy  company.  As  the 
Department  said  in  the  GIA,  58  FR  at 
37239: 

[ujsing  the  grant  methodology  for  equity 
infusions  into  unequityworthy  companies  is 
based  on  the  premise  that  an 
unequityworthiness  finding  by  the 
Department  is  tantamount  to  saying  that  the 
company  could  not  have  attracted  investment 
capital  from  a  reasonable  investor  in  the 
infusion  year  based  on  the  available 
information.  Thus,  neither  the  benefit  nor  the 
equityworthiness  determination  should  be 
reexamined  post  hoc  since  such  information 
could  not  have  been  known  to  the  investor 
at  the  time  of  the  investment.  Therefore,  the 
grant  methodology,  when  used  for  equity 
infusions  into  unequityworthy  companies 
*   *   *  should  not  be  adjusted  based  on 
subsequent  events  (e.g.,  dividends,  profits). 

The  Department  has  consistently 
applied  the  grant  methodology  to 


Federal  Register /Vol.  65,  No.  24 /Friday.  February  4,  2000 /Notices 


5551 


measure  tlie  benefit  fi'om  equity 
infusions  into  unequitjrworthy 
companies  since  1993.  See,  e.g..  Certain 
Steel  from  Brazil;  Final  Affirmative 
Countervailing  Duty  Determination: 
Grain-Oriented  Electrical  Steel  from 
Italy,  59  FR  18357  (March  18,  1994); 
Final  Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rod  from 
Venezuela,  62  FR  55014  (October  22, 
1997);  and  Final  Affirmative 
Countervailing  Duty  Determination; 
Stainless  Steel  Plate  in  Coils  from 
Belgium.  64  FR  15567,  15569  (March  31, 
1999).  This  methodology  has  been 
upheld  by  the  Court.  See  British  Steel 
pic  V.  United  States,  879  F.  Supp.  1254 
(CIT  1995)  [British  Steel  /). 
Respondents'  argument  that  equity 
investments  impose  additional  costs  on 
companies  is  not  relevant  and  has  been 
rejected  by  the  Court.  We  have  found 
respondents  to  be  unequityworthy  as 
discussed  in  the  "Equityworthiness" 
section  above.  This  finding  has  not  been 
disputed  by  respondents.  Our  finding  of 
unequityworthiness  is  akin  to  saying 
that  private  investors  would  not  have 
invested  capital  in  the  finn.  Therefore, 
we  have  continued  to  use  the  grant 
methodology  to  measure  the  benefit  of 
equity  infusions  (and  debt-for-equity 
conversions),  as  discussed  in  the 
"Equity  Methodology"  section  above. 

Comment  4:  Exchange  Rate  Issues 

Respondents  take  issue  with  the 
exchange  rates  the  Department  used  in 
the  calculations  for  the  preliminary 
determination.  While  the  Department 
used  official  monthly  average  exchange 
rates  from  the  Central  Bank  of  Brazil  to 
convert  to  dollars  most  of  the  equity' 
infusions  examined,  the  Department 
used  daily  exchange  rates  fi'om  the  Dow 
Jones  Business  Information  Service  to 
convert  to  dollars  four  of  the  equity 
infusions  examined.  Respondents  argue 
that  the  Department's  use  of  the  Dow 
Jones  rates  is  both  inacciu'ate  and 
inconsistent  and  the  Department  should 
use  the  official  Central  Bank  of  Brazil 
exchange  rates  (which  respondents  have 
provided  in  their  questionnaire 
responses)  for  all  currency  cofiversions. 
Respondents  cite  an  example  of  a  daily 
exchange  rate  for  which  the  Dow  Jones 
rate  differs  by  nearly  twenty  percent 
from  the  Central  BaJok  rate,  resulting  in 
overstating  the  dollar  value  of  the 
relevant  equity  infusion.  Furthermore, 
respondents  note  that  an  official  Central 
Bank  rate  is  intrinsically  superior  for  the 
purposes  of  a  coxmtervailing  duty 
proceeding,  and  is  more  consistent  in 
that  the  Department  is  using  Central 
Bank  monthly  average  rates  for  most  of 
the  ciurency  conversions  in  the 
calculations. 


Petitioners  argue  that  respondents 
have  provided  no  reason  for  the 
Department  to  doubt  the  reliability  of 
the  Dow  Jones  data,  and  therefore  no 
reason  to  change  the  interest  rates  used 
in  the  calculations. 

Department's  Position:  For  the 
calculations  for  the  preliminary 
determination,  we  used  the  monthly 
average  exchange  rates  provided  in  the 
questionnaire  responses,  published  in 
the  Suma  Economica,  and  sourced  from 
ihe  Central  Bank  of  Brazil.  Where  we 
used  daily  exchange  rates,  the  data 
provided  by  respondents  did  not  meet 
our  needs:  although  it  came  fi-om  the 
same  source,  it  was  not  clear  whether 
the  exchange  rates  provided  were  "buy" 
or  "sell"  rates,  or  an  average  of  the  two. 
Since  the  Department  uses  an  average  of 
the  "buy"  and  "sell"  rates,  we  sought 
and  used  another  source  for  that  data, 
the  exchange  rates  maintained  on 
Import  Administration's  web  site.  For 
this  final  determination,  we  have  now 
identified  and  used  another  public 
source  of  the  appropriate  exchange  rate 
data:  the  Central  Baink  of  Brazil's  web 
site.  As  indicated  in  the  calculation 
memorandum  for  these  final  results  (on 
file  in  CRU),  daily  exchange  rate  data  is 
available  from  the  Central  Bank  of  Brazil 
back  to  1985.  We  used  this  data  to 
calculate  the  average  of  the  "buy"  and 
"sell"  rates,  and  also  to  calculate  the 
monthly  average  exchange  rates  we 
used.  Exchange  rate  data  for  1984  was 
unavailable  from  the  Central  Bank's  web 
site;  for  1984  we  used  the  exchange  rate 
data  reported  by  respondents,  which  is 
published  in  the  Suma  Economica  and 
som-ced  fitim  the  Central  Bank  of  Brazil. 

Comment  5:  Repayment  Calculations 

Respondents  argue  that  the  gamma 
ratio  used  in  the  Department's 
privatization  methodology  does  not 
properly  reflect  the  proportion  of  the 
purchase  price  that  represents 
repayment  of  prior  subsidies;  they 
maintain  that  an  average  of  infusion 
values  to  net  worth  ratios  over  time  does 
not  provide  a  meaningful  ratio. 
Respondents  instead  suggest  comparing 
the  present  value  of  the  unamortized 
pre-privatization  infusions  (at  the  time 
of  the  infusion)  to  the  total  net  worth  of 
the  company  at  the  time  of 
privatization.  They  hold  that  this 
approach  more  properly  accoimts  for 
the  difference  between  a  company  that 
received  an  infusion  ten  years  prior  to 
subsidization  fi-om  a  company  that 
receives  the  same  infusion  the  year 
before  privatization. 

Once  again,  petitioners  note  that 
respondents  have  forwarded  the  same 
argimients  considered  and  rejected  by 
the  Department  in  Brazil  Hot-Rolled 


Steel  Final.  According  to  petitioners, 
respondents  have  not  provided  any 
reason  for  the  Department  to  deviate 
from  the  position  articulated  at  that 
time. 

Department's  Position:  As  we  did  in 
the  Brazil  Hot-Rolled  Steel  Final  and  for 
this  final  determination,  we  have 
continued  to  calculate  gamma  using 
historical  subsidy  and  net  worth  data. 
The  gamma  calculation  serves  as  a 
reasonable  estimate  of  the  percent  that 
subsidies  constitute  of  the  overall  value 
of  the  company.  This  methodology  has 
been  upheld  by  the  courts  in  Saarstahl 
II,  D^lverde  II,  and  British  Steel  pic  v. 
United  States,  929  F.  Supp.  426,  439 
(CIT  1996).  Respondents'  criticism  of 
the  Department's  current  methodology 
centers  on  their  belief  that  the  average 
of  subsidies  to  net  worth  does  not  take 
into  accoimt  the  timing  of  the  receipt  of 
subsidies  and  the  corresponding  net 
present  value  of  the  subsidies.  We  note 
that  while  gamma  itself  does  not  factor 
in  the  net  present  value  of  the  subsidies, 
the  results  of  the  gamma  calculation  are 
applied  to  the  present  value  of  the 
remaining  benefit  streams  at  the  time  of 
privatization.  Thus,  our  current 
calculations,  as  a  whole,  do  account  for 
the  present  value  of  the  remaining 
benefits  at  the  time  of  privatization. 

Comment  6:  Adjustments  to  Purchase 
Prices  in  Privatizations 

Respondents  argue  that  the 
Department  incorrectly  adjusted  the 
purchase  prices  downward  to  account 
for  both  the  use  of  privatization 
currencies  and  the  acquisition  of  shares 
by  CVRD.  Respondents  argue  that  the 
relevant  value  of  the  currencies,  in 
identifying  the  purchase  price  of  the 
companies,  is  the  present  value  of  the 
ciurencies,  the  amount  at  which  the 
currencies  were  accepted  by  the  GOB. 
Respondents  hold  that  this  value  is 
correct  because  it  represents  the  value  of 
the  debt  that  the  GOB  retired  through 
the  sales.  Further,  the  GOB  had  a  real 
liability  equal  to  the  present  value  of  the 
instrument  and  the  value  of  this 
liability,  retired  through  the  transaction, 
must  be  used  in  the  calculation  as  it 
attempts  to  identify  the  amount  of 
subsidy  "paid  back"  to  the  government 
in  the  privatization.  Respondents  state 
that  the  value  of  the  privatization 
currencies  to  the  purchasers  of  the 
shares  is  irrelevant.  They  provide 
examples  of  different  currency  exchange  "^ ' 
rates  and  different  bond  values  to 
illustrate  the  point  that  the  value  to  the 
GOB  remains  the  same  in  each  scenario. 
In  short,  respondents  note  that  when 
measuring  the  value  of  subsidies,  the 
Department  focuses  exclusively  on  the 
value  of  the  subsidy  to  the  recipient,  at 
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the  time  the  su  jsidy  is  received.  Thus, 
respondents  ui  ge  the  Department  to 
focus,  in  this  instance,  on  the  value 
received  by  th(  i  government,  i.e.,  the 
present  value  c  f  the  privatization 
currencies  usei  1  to  purchase  privatized 
companies;  it  is  the  perspective  of  the 
recipient  that  i  5  consistently  relevant. 

In  addition,  espondents  note  that  in 
Certain  Steel  ft  om  Brazil,  the 
Department  ex  imined  the  privatization 
of  USIMINAS.  rwas  aware  of  the 
secondary  mar  cet  trading  of  the 
privatization  c  iirencies,  and  did  not 
adjust  USIMIN  AS's  purchase  price. 
Therefore,  respondents  argue,  the  hot- 
rolled  steel  inv  estigation  represented  a 
departure  from  the  Department's  earlier 
approach,  a  de  aarture  which  was  not 
adequately  exp  lained  and  which  does 
not  now  provi<  e  the  basis  for  the 
adjustment  to  )urchase  price. 

Finally,  resp  ondents  disagree  with  the 
treatment  of  sli  ares  purchased  by  CVRD 
in  the  privatizi.tions.  Respondents  state 
that  CVRD's  si  are  purchases  were  made 
on  commercial  terms,  a  fact  which  is 
supported  by  t  le  participation  of  other 
private  investo  rs  in  those  privatization 
auctions,  and  t  lus  the  purchase  price 
should  not  be  liscounted  for  CVRD's 
participation.  1  Respondents  note  that  the 
verification  re]  orts  reinforce  this 
conclusion  an(  state  they  cannot  be 
penalized  for  a  GOB  investment  made 
on  terms  consi  stent  with  conmiercial 
considerations 

Petitioners  s  apport  the  Department's 
preliminary  ad  justments  to  account  for 
the  market  vali  le  of  privatization 
currencies.  Pel  itioners  state  that  record 
evidence  dem(  nstrates  that  the 
currencies  trac  ed  at  deep  discounts 
from  their  face  values  on  secondary 
markets.  Petiti  )ners  state  that  the  statute 
and  practice  n  veal  a  strong  preference 
for  using  mark  3t-determined  prices  to 
make  valuation  decisions.  They  hold 
that  because  tl  e  GOB  could  purchase 
the  securities  c  n  the  secondary  market, 
just  like  any  pi  ivate  investors,  the  value 
to  the  GOB  wa  >  exactly  the  same  as  the 
market  value. 

Department  s  Position:  As  a  threshold 
matter,  respon  ients'  arguments  are 
identical  to  th(  ise  considered  and 
rejected  by  the  Department  in  the  Brazil 
Hot-Rolled  Final  (64  PR  at  38751).  With 
no  new  argumi  snts  to  consider  (and  no 
new  informatii  )n  developed  in  the 
course  of  this  i  nvestigation),  we 
continue  to  vi(  w  respondents' 
argimients  regi  irding  the  valuation  of 
privatization  c  lurencies  as  flawed. 
Respondents  a  re  correct  in  noting  that 
the  GOB  retire  i  debts  equal  to  the 
present  value  ( »f  the  currencies  accepted 
in  exchange  fo  r  shares.  However,  that 
fact  is  not  rele  rant  to  our  analysis  of  the 


purchase  price  in  the  privatization 
transaction;  the  proper  value  of  the 
purchase  price  to  use  in  the 
privatization  calculation  is  the  market 
selling  price  of  the  company.  Since  the 
purchase  price  was  partially  accounted 
for  by  privatization  currencies  and  those 
currencies  were  discoimted  on 
secondary  markets,  the  market  selling 
price  of  the  company  is  partially 
composed  of  the  market  value  of  the 
privatization  currencies.  As  we  stated  in 
the  Brazil  Hot-Rolled  Final,  to  use  the     • 
present  value  of  the  currencies  when 
determining  the  purchase  price  would 
be  to  overstate  the  cash,  market  value  of 
the  purchase  price.  As  petitioners 
correctly  point  out,  it  is  the 
Department's  preference  to  use  market 
values  in  calculations  where  possible. 
The  discounted  value  accurately 
represents  the  market  value  of  the 
currencies,  and  therefore  the  price  paid 
by  participants  in  the  privatization 
auctions.  That  the  GOB  accepted  those 
currencies  at  present  value  is  irrelevant 
to  our  analysis  of  the  purchase  price. 
With  respect  to  respondents'  argument 
about  our  examination  of  the  currencies 
in  Certain  Steel  from  Brazil,  we  reiterate 
the  point  articulated  in  the  Brazil  Hot- 
Rolled  Final  (64  FR  at  38751).  While  the 
fact  that  privatization  currencies  were 
used  to  acquire  USIMINAS  shares  was 
documented  in  the  record  of  that  case, 
the  parties  did  not  have  the  opportunity 
to  comment  on  the  final  privatization 
methodology  applied  and  the 
implications  that  various  facts  in 
evidence  may  have  had  on  this 
methodology.  Furthermore,  in  Certain 
Steel  from  Brazil,  and  the  companion 
cases,  the  Department  developed  its 
privatization  methodology,  and  applied 
it  for  the  first  time  in  the  final 
determinations.  We  have  gained 
experience  with  the  methodology  since 
that  time.  In  this  investigation,  we  have 
properly  determined  that  privatization 
currencies  were  overvalued  by  the  GOB 
and  that  the  discounted,  market  value 
should  be  used  in  the  privatization 
calculation  as  discussed  above.  We  have 
used  the  discounted  value  best 
supported  by  record  evidence. 

Finally,  we  disagree  with  respondents 
with  respect  to  the  treatment  of  CVRD 
share  purchases.  Government  purchases 
of  government  assets  cannot  be  seen 
properly  as  a  "privatization"  or  "change 
in  ownership"  that  would  give  rise  to  a 
reallocation  of  subsidies  between  buyer 
and  seller.  Instead,  these  transactions 
represent  a  transfer  of  government  funds 
from  one  account  to  another.  Thus,  we 
have  continued  to  remove  the  CVRD 
purchases  from  the  calculation  as 
discussed  above.  In  addition,  we  note 


that  we  have  accounted  for  the  1997 
partial  privatization  of  CVRD  in  the 
calculations. 

Comment  7:  Not  All  Privatization 
Currencies  Used  in  Privatizations  Were 
Acquired  at  Discounted  Prices 

Respondents  argue  that  the 
Department's  valuation  of  the 
privatization  currencies  mistakenly 
assumes  that  all  currencies  were 
acquired  by  the  users  on  the  secondary 
market  at  a  discount.  They  point  to  the 
Privatization  Certificates  (CPs),  which 
banks  were  forced  to  purchase  under  the 
Collar  Plan  for  lOD  percent  of  their 
value,  and  SIDERBRAS  debentures 
which  SIDERBRAS  creditors  were  given 
in  lieu  of  receiving  debt  payment. 
Respondents  state  that  many  banks 
chose  to  use  the  CPs  in  privatization 
auctions,  as  holders  of  other 
privatization  currencies  also  did, 
exchanging  one-to-one  for  shares,  rather 
than  trade  them  on  the  secondary 
market.  They  maintain  that  if 
instruments  used  in  privatization 
auctions  were  not  actually  acquired  on 
the  secondary  market,  a  secondary 
market  discount  cannot  be  applied. 
Similarly,  even  if  the  instruments  were 
trading  in  a  secondary  market  at  a 
premium,  respondents  argue,  no 
adjustment  for  market  value  would  be 
appropriate.  Thus,  respondents  argue, 
there  is  no  basis  for  the  Department  to 
assume  that  all  currencies  used  in  the 
privatization  auctions  were  acquired  at 
discounts  on  the  secondary  market  and 
information  in  the  record  indicates  that 
some  of  the  currencies  were  either  used 
by  their  original  owners  who  had  come 
by  them  as  a  result  of  the  GOB's  debt 
restructuring  plan  or  borrowed  on 
commercial  terms  from  BNDES  (the 
GOB  development  bank);  to  continue  to 
adjust  the  purchase  price  for  the 
secondary  market  discounts  is  to  apply 
an  adverse  inference  without 
justification. 

Petitioners  believe  that  to  focus  on  the 
acquisition  price  of  the  privatization 
currencies  is  to  focus  on  the  wrong 
moment  in  time.  The  relevant  question, 
according  to  petitioners,  is  not  what 
price  was  paid  in  the  past  to  acquire  the 
ciurencies,  but  what  were  the  currencies 
worth  at  the  time  they  were  used  to 
make  purchases  in  the  GOB 
privatization  auctions. 

Department's  Position:  As  discussed 
in  the  previous  comment,  the 
appropriate  measure  of  the  value  of  the 
privatization  currencies  is  not  their  cost 
to  their  holders  at  the  time  of 
acquisition  (be  that  at  the  time  the 
original  instruments  were  issued,  when 
they  were  acquired  on  the  secondary 
market,  or  when  they  were  borrowed 
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from  another  holder),  but  their  value  in 
the  secondary  market  at  the  same  time 
they  were  used  in  privatization 
auctions.  This  represents  the  value  that 
the  holders  could  have  realized,  in  the 
alternative,  through  a  commercial 
transaction  at  the  time  of  the 
privatization  auctions.  The  secondary 
market  provides  the  commercial 
"benchmark"  for  evaluating  whether  the 
value  the  GOB  attributed  to  the 
ciurencies  was  appropriate,  and 
whether  the  purchase  price  represents 
something  with  a  comparable  market 
value.  The  secondary  market  discounts 
which  are  supported  on  the  record 
indicate  that  the  GOB  overvalued  the 
currencies  in  the  privatization  auctions 
and  that  the  purchase  price  is  tainted  by 
the  GOB'S  overvaluation.  We  agree  with 
petitioners  that  the  statute  expresses  a 
preference  for  using  market-determined 
prices  when  examining  government 
actions,  and  we  have  appropriately 
examined  the  respondents'  piuchase 
prices  through  the  lens  of  the 
discounted  secondary  market  trading  in 
privatization  currencies. 

Comment  8:  Asymmetrical  Comparisons 
in  the  Gamma  Calculations 

Respondents  urge  the  Department  to 
correct  the  gammd  calculation  to 
overcome  the  asymmetry  inherent  in 
ratios  which  mix  the  use  of  historical 
figiues  and  figiu-es  corrected  for 
inflation,  i.e.,  the  ntunerators  and 
denominators  should  be  expressed  in 
the  same  terms.  They  argue  that  the 
Department  can  correct  this  inaccuracy 
by  ensuring  that  the  ratios  are  expressed 
in  the  same  terms,  and  recommend 
accomplishing  this  by  converting  to 
dollars  the  numerators  and 
denominators. 

Petitioners  argue  that  the  asynunetry 
results  from  respondents  having 
reported  unusable  data.  Petitioners  note 
that  respondents'  proposed  correction 
works  entirely  to  respondents' 
advantage  by  resulting  in  a  higher 
repayment  ratio.  Petitioners  note  that  in 
accordance  with  CIT  rulings, 
respondents  are  not  entitled  to  benefit 
from  their  failiue  to  satisfy  the 
Department's  requests  for  information; 
thus  for  any  year  in  which  the 
Department  does  not  have  the 
appropriate  information,  petitioners 
urge  the  Department  to  assume  the  ratio 
is  zero. 

Department's  Position:  We  agree,  in 
part,  with  respondents  and  petitioners. 
In  calculating  the  gamma  ratio,  we 
would  prefer  to  compare  historical 
subsidies  with  historical  net  worth,  or 
indexed  subsidies  with  indexed  net 
worth.  For  purposes  of  the  preliminary 
determination,  we  used  the  same 


information  that  we  used  in  the  Brazil 
Hot-rolled  Final.  In  that  case,  we  had 
some  years  for  which  the  data  was 
synunetrical  and  some  years  for  which 
we  only  had  historical  subsidies  and 
indexed  net  worth.  Since  the 
preliminary  determination,  we  have 
reexamined  the  financial  statements  on 
the  record,  and  have  found  that  for  a 
number  of  additional  years,  the 
financial  statements  do  provide  an 
inflation-adjusted  subsidies  value. 
Therefore,  we  have  been  able  to 
calculate  a  sjmimetrical  comparison  for 
the  following  years:  for  USIMINAS  and 
COSIPA  for  the  relevant  years  from  1988 
(except  1992  for  COSIPA)  forward  and 
for  CSN  from  1987  forward  (except 
1992).  For  all  other  years,  we  have 
continued  to  calculate  the  gamma  ratios 
as  we  did  in  the  preliminary 
determination.  We  agree  with 
petitioners  that  respondents  have  not 
demonstrated  that  their  proposed 
modification  yields  a  more  symmetrical 
or  accurate  comparison  in  the  ganuna 
ratios  than  the  ratios  we  calculated  for 
the  preliminary  determination. 
However,  we  disagree  with  petitioners 
that  we  should  adversely  assume  that 
the  ratio  is  zero  since  for  all  of  the  years, 
we  have  information  on  either  historical 
or  indexed  subsidy  values  and  net 
worth. 

Comment  9:  Corrections  Made  at 
Verification 

Respondents  contend  that  the 
Department's  calculations  for  this  final 
determination  should  include  the 
corrected  POI  sales  figures  which  were 
presented  and  verified  at  verification. 
The  figures  which  were  corrected  were: 
the  USIMINAS  total  sales  value;  the 
volume  and  value  of  COSIPA  exports  of 
subject  merchandise^o  the  United 
States;  and,  the  volume  and  value  of 
CSN  total  sales  and  the  value  of  CSN 
exports  of  the  subject  merchandise  to 
the  United  States. 

Department's  Position:  We  agree  with 
respondents  and  have  used  the 
corrected  figures  in  our  calculations  for 
this  final  determination.  The 
Department  normally  accepts  minor 
corrections  to  submitted  information  at 
verification,  and  the  opportunity  to 
make  minor  corrections  was  included  in 
the  verification  outlines  that  were  used 
to  prepare  for  verification.  The  corrected 
figures  were  verified  in  accordance  with 
our  standard  verification  procedures; 
thus,  we  have  used  them  in  the 
calculations. 

VerificatioD 

In  accordance  with  section  782(i)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 


We  followed  standard  verification 
procedures,  including  meeting  with  the 
government  and  company  officials,  and 
examining  relevant  accounting  records 
and  original  source  documents.  Our 
verification  results  are  outlined  in  detail 
in  the  public  versions  of  the  verification 
reports,  which  are  on  file  in  the  CRU. 

Suspension  of  Liquidation 

In  accordance  with  section 
703(d)(l)(A)(i)  of  the  Act,  we  calculated 
a  combined  ad  valorem  rate  for 
USIMINAS  and  COSIPA  and  an 
individual  rate  for  CSN.  The  total 
estimated  net  countervailable  subsidy 
rates  are  stated  below. 


Company 

Net  subsidy  rate 

IMINAS/COSIPA  

CSN 

All  Others  

10.60%  ad  valorem 
7.14%  ad  valorem. 
9.21%  ad  valorem 

In  accordance  with  our  preliminary 
affirmative  determination,  we  instructed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  cold-rolled 
flat-rolled  carbon-quality  steel  products 
from  Brazil  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1 , 
1999,  the  date  of  the  publication  of  our 
preliminary  determination  in  the 
Federal  Register.  In  accordance  with 
section  703(d)  of  the  Act,  which 
provides  that  suspension  ordered  after 
the  preliminary  determination  may  not 
remain  in  effect  for  more  than  four 
months,  we  will  instruct  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  for 
merchandise  entered  on  or  after  January 
29,  2000  but  to  continue  the  suspension 
of  liquidation  of  entries  made  between 
October  1,  1999  and  January  29,  2000. 

We  will  reinstate  suspension  of 
liquidation  under  section  706(a)  of  the 
Act  if  the  ITC  issues  a  final  affirmative 
injury  determination,  and  will  require  a 
cash  deposit  of  estimated  countervailing 
duties  for  such  entries  of  merchandise 
in  the  amoimts  indicated  above. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  FTC  all  non- 
privileged  and  non-proprietary 
information  related  to  this  investigation. 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietary 
information  in  our  files  provided  the 
ITC  coufirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
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Assistant  Seer  stary  for  Import 
Administratio  i. 
IfthelTCdetermi 


nes  that  material 
threit  of  material  injury,  does 
proceeding  will  be 
all  estimated  duties 
SI  jciuities  posted  as  a  result 
suspens  on  of  liquidation  will  be 
:^celed.  If,  however,  the 
that  such  injury  does 
ssue  a  coimtervailing 


injury,  or 
not  exist,  this 
terminated  an 
deposited  or 
of  the 

refunded  or  c. 
ITC  determineis 
exist,  we  will 
duty  order. 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Rouaid 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351  (April  1999). 


Destruction  of  Proprietary  Information      Final  Determination 


seri'e 


Order 


In  the  event  ithat  the  ITC  issues  a  final 
determination,  this 

as  the  only  reminder 
fct  to  Administrative 

(APO)  of  their 
concerning  the 
roprietary  information 
und^r  APO  in  accordance 
.305(a)(3).  Failure  to 
vil)lation  of  the  APO. 
determ  ination  is  published 

sections  705(d)  and  777(1)  of 


negative  injur ' 
notice  will 
to  parties  subj 
Protective 
responsibility 
destruction  of 
disclosed 
with  19  CFR 
comply  is  a 
This 


piusuant  to 
the  Act. 

Dated:  Januar ' 
Robert  S.  LaRui  m 

Assistant  Secret  iryfi 
Administration 
[FR  Doc.  00-1 849 
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We  determine  that  certain  cold-rolled 
flat-rolled  carbon-quality  steel  products 
(cold-rolled  steel)  from  Brazil  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  (LTFV),  as 
pro\ided  in  section  735  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  Suspension  of  Liquidation 
section  of  this  notice. 

Case  History 

We  published  in  the  Federal  Register 

the  Preliminary  Determination  in  this 
investigation  on  November  10,  1999. 
See  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value:  Cold- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  from  Brazil,  64  FR  61249 
(November  10,  1999)  (Preliminary 
Determination).  Since  the  publication  of 
the  PreliminaryDetermination  the 
following  events  have  occurred. 

One  of  the  respondents  in  this 
investigation,  Companhia  Sidenirgica 
Nacional  (CSN)  refused  verification.  The 
Department  verified  sections  A— C  of 
Usinas  Siderugicas  de  Minas  Gerais 
(USIMINAS')  responses  from  November 
15  through  November  19,  1999,  at 
USIMINAS'  administrative  headquarters 
in  Belo  Horizonte,  Brazil.  The 
Department  verified  section  D  of 
USIMINAS'  response  from  November  8 
through  November  12,  1999,  at 
USIMINAS'  production  facility  in 
Ipatinga,  Brazil.  See  Memorandum  For 
the  File;  "Sales  Verification  of  Sections 
A-C  Questionnaire  Responses 
Submitted  by  Usinas  Sidenirgicas  de 
Minas  Gerais,  S.A.,  December  23,  1999 
(USIMINAS'  Sales  Verification  Report) 
and  Memorandum  to  Neal  Halper, 
Acting  Director,  Office  of  Accoimting; 
"Verification  of  the  Cost  of  Production 
and  Constructed  Value  Data — 
USIMINAS,"  December  20,  1999 
(USIMINAS'  Cost  Verification  Report). 

The  Department  verified  sections  A- 
C  of  Companhia  Sidenirgica  Paulista 
(COSIPA's)  responses  from  November  8 
through  November  12,  1999,  at 
COSIPA's  production  facility  in 
Cubatao,  Brazil.  The  Department 
verified  section  D  of  COSIPA's  response 


from  November  15  through  November 
20,  199^,  at  COSIPA's  production 
facility  in  Cubatao,  Brazil.  See     - 
Memorandum  For  the  File;  "Sales 
Verification  of  Sections  A-C 
Questionnaire  Responses  Submitted  by 
Companhia  Sidenirgica  Paulista 
(COSIPA),"  December  17,  1999 
(COSIPA's  Sales  Verification  Report) 
and  Memorandum  to  Neal  Halper, 
Acting  Director,  Office  of  Accounting; 
"Verification  of  the  Cost  of  Production 
and  Constructed  Value  Submissions  of 
Companhia  Sidenirgica  Paulista," 
December  23,  1999  (COSIPA's  Cost 
Verification  Report). 

The  Department  verified  sections  A 
(General  Information)  and  B  (Home 
Market  Sales)  responses  of  Rio  Negro 
Industria  e  Comercio  de  Aco  S.A.  (Rio 
Negro)  (an  affiliated  distributor  of 
USIMINAS)  on  November  4  and 
November  5,  1999.  The  verification  was 
performed  at  Rio  Negro's  sales  branch 
and  administrative  headquarters  in 
Guarulhos,  Brazil.  See  Memorandiun  to 
the  File;  "Sales  Verification  Report  of 
Rio  Negro  Industria  e  Comercio  de  Aco 
S.A.,"  December  27, 1999,  (Rio  Negro's 
Sales  Verification  Report).  Public 
versions  of  these,  and  all  other 
Departmental  memoranda  referred  to 
herein,  are  on  file  in  room  B-099  of  the 
main  Commerce  building. 

On  November  29,  1999,  Bethlehem 
Steel  Corporation,  Gulf  States  Steel, 
Inc.,  Ispat  Inland  Steel,  LTV  Steel 
Company,  Inc.,  National  Steel 
Corporation,  Steel  Dynamics,  Inc., U.S. 
Steel  Group,  a  unit  of  USX  Corporation, 
Weirton  Steel  Corporation,  Independent 
Steelworkers  Union,  and  United 
Steelworkers  of  America  (petitioners) 
requested  a  public  hearing.  On  January 
6,  1999,  the  petitioners  withdrew 
requests  for  a  hearing,  and  therefore, 
there  was  no  hearing  for  this 
investigation.  On  December  30,  1999, 
petitioners  and  USIMINAS/COSIPA 
filed  case  briefs.  We  received  rebuttal 
briefs  from  petitioners,  USIMINAS/ 
COSIPA  and  CSN  on  January  5,  2000. 
On  December  23, 1999,  the  Department 
sent  a  request  to  USIMINAS  to  submit 
a  new  home  market  sales  listing  as  a 
result  of  minor  corrections  identified  at 
verification.  The  Department  received 
this  information  on  December  30, 1999. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products,  neither  clad,  plated,  nor 
coated  with  metal,  but  whether  or  not 
aiuiealed,  painted,  varnished,  or  coated 
with  plastics  or  other  non-metallic 
substances,  both  in  coils,  0.5  inch  wide 
or  wider,  (whether  or  not  in 
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successively  superimposed  layers  and/ 
or  otherwise  coiled,  such  as  spirally 
oscillated  coils),  and  also  in  straight 
lengths,  which,  if  less  than  4.75  mm  in 
thickness  having  a  width  that  is  0.5  inch 
or  greater  and  that  measures  at  least  10 
times  the  thickness;  or,  if  of  a  thickness 
of  4.75  mm  or  more,  having  a  width 
exceeding  150  mm  and  measuring  at 
least  twice  the  thickness.  The  products 
described  above  may  be  rectangular, 
square,  circular  or  other  shape  and 
include  products  of  either  rectangular  or 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  [i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  roimded  at 
the  edges. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-firee 
(EF))  steels,  high  strength  low  alloy 
(HSLA)  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromiiun, 
copper,  niobium,  titanium,  vanadium, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  siUcon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 


definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
(HTSUS),  are  products  in  which:  (1) 
iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements;  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight,  and;  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminimi,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobiiun  (also  called 

columbium),  or 
0.15  percent  of  vanadiiun,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  written 
physical  description,  and  in  which  the 
chemistry  quantities  do  not  exceed  any 
one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  luiless  specifically 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/or 
specifically  excluded  fi'om  the  scope  of 
this  investigation: 

•  SAE  grades  (formerly  also  called  AISI 

grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the 

HTSUS; 

•  Tool  steels,  as  defined  in  the  HTSUS; 

Chemical  Composition 


•  Silico-manganese  steel,  as  defined  in 

the  HTSUS; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  grain-oriented; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  exceeding  2.25  percent; 

•  All  products  (proprietary  or 

otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507); 

•  Non-rectangular  shapes,  not  in  coils, 

which  are  the  result  of  having  been 
processed  by  cutting  or  stamping 
and  which  have  assumed  the 
character  of  articles  or  products 
classified  outside  chapter  72  of  the 
HTSUS. 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  less  than  2.25  percent,  and 

(a)  fully-processed,  with  a  core  loss  of 

less  than  0.14  watts/pound  per  mil 
(.001  inch),  or 

(b)  semi-processed,  with  core  loss  of  less 

than  0.085  watts/pound  per  mil 
(.001  inch); 

•  Certain  shadow  mask  steel,  which  is 

aliuninum  killed  cold-rolled  steel 
Toil  that  is  open  coil  annealed,  has 
an  ultra-flat,  isotropic  surface,  and 
which  meets  the  following 
characteristics: 

Thickness:  0.001  to  0.010  inch 

Width:  15  to  32  inches 


Element  .. 
Weight  % 


C 
<0.002% 


Certain  flapper  valve  steel,  which  is 
hardened  and  tempered,  surface 


polished,  and  which  meets  the 
following  characteristics: 

Chemical  Composition 


Element  .. 
Weight  % 


C 
0.90-1.05 


Si 
0.15-0.35 


Thickness:  <1.0  mm 
Width:  <  152.4  mm 


Mn 
0.30-0.50 


P 
<0.03 


S 
<0.006 


MECHANICAL  PROPERTIES 


Tensile  Strength 
Hardness  , 


>162Kgf/mm2 

>475  VIckers  hardness  numljer 


Physical  Properties 


Flatness 


<0.2%  of  nominal  strip  width 


Microstructure:  Completely  free  from  decarburization.  Carbides  are  spheroidal  and  fine  within  1%  to  4%   (area  percentage)  and 
are  undissolved  in  the  uniform  tempered  martensite. 


S556 


Sulfide  Inclusior 
Oxide  Inclusion 


Compressive  !  Itress:  10  to  40  Kgf/mm  ^ 


t  <0  209 

0  209<t<0.310 
0.310  <t<0.440 
0.440  «ct  <0.560 
0.560  <t 


Certain  ultr  i  thin  gauge  steel  strip, 
which  m(  ets  the  following 
character  sties: 


Element  .. 
Weight  % 
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NON-METALLIC  INCLUSION 


Area  Percentage 


<0.04 
<0.05 


Surface  Roughness 


Thickness  (mm) 


Roughness  (n) 


Rz  <0.5 
Rz  <0.6 
Rz  <0.7 
Rz  <0.8 
Rz<1.0 


Thickness;  <0.100  mm  ±7% 
Width:  100  to  600  nmi 

Chemical  Composition 


c 

<0.07 


Mn 
0.2-0.5 


P 
<0.05 


S 
<0.05 


Al- 
<0.07 


Fe 
Balance 


Mechanical  Properties 


Hardness  .... 
Total  Elongatior 
Tensile  Strengtf 


Full  Hard  (Hv  180  minimum) 

<3% 

600to850N/mm2 


Physical  Properties 


Surface  Finish 
Camber  (in  2.0 
Flatness  (in  2.0 

Edge  Burr  

Coil  Set  (in  1.0 


n) 
m) 


n) 


<0.3  mic«on. 

<3.0  mm. 

<0.5  mm. 

<0.01  mm  greater  than  thickness. 

<75.0  mm. 


•  Certain  s 
the  following 
Thickness 


icon  steel,  which  meets 
characteristics: 
).024  inch  +/  -  .0015  inch 


Width:  33  to  45.5  inches 


Chemical  Composition 


Element   

c 

0.004 

Mn 

P 
0.09 

S 

0.009 

1 

Si 
0.65 

Al 

Min.  Weight  % 
Max.  Weight  % 

0.4 

0.4 

Mechanical  Properties 

Hardness    

B  60-75  (AIM  65) 

Physical  Properties 

(in  5  inches) 


Finish  

Gamma  Crown 
Flatness  ... 
Coating  .... 

Camber  (in  any|lO  feet) 
Coil  Size  I.D. 


Smooth  (30-60  microinches) 

0.0005  inch,  start  measuring  V4  inch  from  slit  edge 

20  l-UNIT  max. 

C3A-.08A  max.  (A2  coating  acceptable) 

Vi6  inch 

20  Inches 
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Magnetic  Properties 


Core  Loss  (1.5T/60  Hz)  ... 

NAAS  

Permeability  (1.5T/60  Hz) 
NAAS  


3.8  Watts/Pound  max. 

1700  gauss/oersted  typical 
1500  minimum 


•  Certain  aperture  mask  steel,  which  has  an  ultra-flat  surface  flatness  and  which  meets  the  followinB  characteristics- 
Thickness:  0.025  to  0.245  mm  * 
Width:  381-1000  mm 


5557 


Chemical  Composition 


Element  .. 
Weight  % 


•  Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  

Min.  Weight  %  . 
.  Max.  Weight  % 


C 
0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023 

(Aiming 

0.018 

Max.) 


Si 
0.03 


Al 

0.03 

0.08 

(Aiming 

0.05) 


As 
0.02 


Cu 
0.08 


N 
0.003  ^ 
0.008 
(Aiming  0.005) 


Non-metallic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >1  micron  (0.000039  inch)  and  inclusion 
groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inch)  in  length. 
Surface  Treatment  as  follows: 
The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish 


Roughness,  RA  Microinches  (Micronieters) 

Aim 

Min. 

Max. 

Extra  Bright 

5(0.1) 

0(0) 

7  (0.2) 

Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  .. 
Weight  % 


C 
<0.08 


Si 
<0.04 


Mn 
<0.40 


P 
<0.03 


S 
<0.03 


Al 
0.010-0.025 


N 
<0  0025 


Physical  and  Mechanical  Properties 


Thiclcness  Tolerance:  Guaranteed  inside  of  15  mm  from  mill  edges 

Width  Tolerance  

Hardness  (Hv)  

Annealing 

Surface  

Tensile  Strength  

Elongation 


±5  percent  (aim  ±4  percent) 

-  0/+7  mm 

Hv  85-1 10 

Annealed 

Matte 

>275N/mm2 

>36% 


•  Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  in  coils,  with  a  certificate  of  analysis  per  Cable  System 
International  ("CSI")  Specification  96012,  with  the  following  characteristics: 


Chemical  Composition 

Element 

c 

0.13 

Mn 
0.60 

0.02 

s 

Max.  Weight  % 

005 

Physical  and  Mechanical  Properties 


Base  Weight  

Theoretical  Thickness 

Width 

Tensile  Strength  


55  pounds 

0.0061  inch  (+/- 10  percent  of  theoretical  thickness) 

31  inches 

45,000-55,000  psi 


5558 


Elongation 


Certain  f^ll  hard  tin  mill  black  plate,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition: 


Element  

Min.  Weight  % 
Max.  Weight  % 


Non-metall  c  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  1-  micron  (0.000039  inch)  and  inclusion 
groups  or  clust  srs  shall  not  exceed  5  microns  (0.000197  inch)  in  length. 
Surface  Tre  Jtment  as  follows: 
The  surfacq  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish 
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Physical  and  Mechanical  Properties— Continued 


minimum  of  15  percent  in  2  inches 


C 

0.02 
0.06 


Mn 
0.20 
0.40 


0.02 


0.023  (Aiming 
0.018  Max.) 


Si 
0.03 


Al 

0.03 

0.08  (Aiming 

0.05) 


As 
0.02 


Cu 
0.08 


N 

0.003 

0.008  (Aiming 

0.005) 


Stone  Finish 


Roughness,  RA  Microinches  (Micrometers) 


Aim 


16(0.4) 


Min. 


8(0.2) 


Max. 


24(0.6) 


•  Certain 
lower. 

•  Concast 
Type  D.  T-1, 
range  of  0.0088 

•  Certain 
a  Temper  class 

•  Certain 
basic  tolerance 

•  Certain 
a  Temper  class 

•  Certain 
characteristic ; 


I  Itra-bright  tin  mill  black  plate  meeting  ASTM  7A  specifications  for  surface  finish  and  RA  of  seven  micro-inches  or 

:old-rolled  drawing  quality  sheet  steel,  ASTM  A-620-97,  Type  B,  or  single  reduced  black  plate,  ASTM  A-625-92, 

ISTM  A-625-76  and  ASTM  A-366-96,  T1-T2-T3  Commercial  bright/luster  7a  both  sides,  RMS  12  maximum.  Thickness 

to  0.038  inches,  width  of  23.0  inches  to  36.875  inches. 

ingle  reduced  black  plate,   meeting  ASTM  A-625-98  specifications,   53  poimd  base  weight   (0.0058  inch  thick)  with 

fication  of  T-2  (49-57  hardness  using  the  Rockwell  30  T  scale). 

ingle  reduced  black  plate,  meeting  ASTM  A-625-76  specifications,  55  pound  base  weight,  MR  type  matte  finish,  TH 

.  as  per  A263  trimmed. 

single  reduced   black  plate,   meeting  ASTM  A-625-98  specifications,  65   pound  base  weight   (0.0072   inch  thick)   with 

fication  of  T-3  (53-61  hardness  using  the  Rockwell  30  T  scale). 

cold-rolled  black  plate  bare  steel  strip,  meeting  ASTM  A-625  specifications,  which  meet  the  following 


Chemical  Composition 


Element 

Max.  Weight  % 


C 
0.13 


Mn 
0.60 


P 
0.02 


S 

o.bs 


Physical  and  Mechanical  Properties 


Thickness  .... 
Hardness  .... 
Elongation  ... 
Tensile  Strengtl  i 


0.0058  inch  ±0.0003  inch 
T2/HR  30T  50-60  aiming 
>  15% 
51,000  psi  ±4.0  aiming 


•  Certain 
which  meet 


tie 


cold-rolled  black  plate  bare  steel  strip,  in  coils,  meeting  ASTM  A-623,  Table  II,  Type  MR  specifications, 
following  characteristics: 


Chemical  Composition 


Element  

Max.  Weight  % 


C 

0.13 


Mn 
0.60 


P 
0.04 


S 
0.05 


Physical  and  Mechanical  Properties 


Thickness  .... 

Width 

Tensile  strengtl 
Elongation:  . 


0.0060  inch  (±0.0005  inch) 
<10  inches  (+V4  to  %  inch/-0) 
55,000  psi  max.  , 
minimum  ot  15  percent  in  2  inches 


•  Certain  "blued  steel"  coil  (also  know  as  "steamed  blue  steel"  or  "blue  oxide")  with  a  thickness  of  0.30  mm 
to  0.42  mm  a  id  width  of  609  mm  to  1219  mm,  in  coil  form; 

•  Certain  cold-rolled  steel  sheet,  whether  coated  or  not  coated  with  porcelain  enameling  prior  to  importation,  which 
meets  the  fol  owing  characteristics: 

Thicknpss  (nominal):  <  0.019  inch 
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Width:  35  to  60  inches 


Chemical-  Composition 


Element  

Max.  Weight  % 
MIn.  Weight  %  . 


•  Certain  cold-rolled  steel,  which  meets  the  followine  characteristics- 

•  Width:  >  66  inches  • 

Chemical  Composition 


Element 

Max.  Weight  % 


C 
0.07 


Mn 
0.67 


P 

0.14 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm) 

Min.  Yield  Point  (MPa) 

Max  Yield  Point  (MPa) 

Min.  Tensile  Strength  (MPa) 
Min.  Elongation  % 


•  Certain  band  saw  steel,  which  meets  the  following  characteristics: 
Thickness:  <  1.31  mm 
Width:  <  80  mm 


5559 


Si 
0.03 


0.800-2.000 

265 

365 

440 

26 


Chemical  Composition 

"^~- 

Element  

Weight  % 

C 
1.2  to  1.3 

Si 
0.15  to  0.35 

Mn 
0.20  to  0.35 

P 
<0.03 

S 
<  0.007 

Cr 
0.3  to  0.5 

Ni 
<0.25 

Other  properties: 

Carbide:  fully  spheroidized  having  >  80%  of  carbides,  which  are  <  0.003  mm  and  uniformly  dispersed 

iurtace  finish:  bright  finish  free  from  pits,  scratches,  rust,  cracks,  or  seams,  smooth  edges 

Edge  camber  (in  each  300  mm  of  length):  <  7  mm  arc  height 

Cross  bow  (per  inch  of  width):  0.015  mm  max. 

•  Certain  transformation-induced  plasticity  (TRIP)  steel,  which  meets  the  following  characteristics: 

Variety  1 

Chemical  Composition 


Element  

Min.  Weight  %  ... 
Max.  Weight  %  .. 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  

Min.  Yield  Point  (MPa)  

Max  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Elongation  %  


1.000-2.300  (inclusive) 

320 

480 

590 

24  (if  1.000-1  199  thickness  range) 

25  (if  1.200-1  599  thickness  range) 

26  (if  1.600-1  999  thickness  range) 

27  (if  2.000-2.300  thickness  range) 


Variety  2 

Chemical  Composition 


Element  

Min.  Weight  % 
Max.  Weight  % 


Physical  and  Mechanical  Properties 


ThkJkness  Range  (mm) |  .|  00O-2 


300  (inclusive) 


5560 
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Physical  and  Mechanical  Properties— Continued 


Min.  Yield  Point  (MPa)  

Max  Yield  Poin(  (MPa)  

Min.  Tensile  Stiength  (MPa) 
Min.  Elongation  %  


Element  

Min.  Weight  % 
Max.  Weigtit  % 


Thickness  Ran(  |e  (mm)  

Min.  Yield  Poin(  (MPa)  

Max  Yield  Poin(  (MPa)  

Min  Tensile  Strength  (MPa) 
Min.  Elongation  %  


340 
520 
690 

21  (if  1.000-1.199  thickness  range) 

22  (if  1.200-1.599  thickness  range) 

23  (if  1.600-1.999  thickness  range) 

24  (if  2.000-2.300  thickness  range) 


Variety  3: 

Chemical  Composition 


c 

0.13 
0.21 


Si 
1.3 
2.0 


Mn 
1.5 
2.0 


Physical  and  Mechanical  Properties 


•  Certain 


corrosion-resistant  cold-rolled  steel,  which  meets  the  following  characteristics: 

Variety  1 : 

Chemical  Composition 


Element 

Min  Weight  % 
Max.  Weight  % 


1.200-2.300  (Inclusive) 

370 

570 

780 

18  (if  1.200-1.599  thickness  range) 

19  (if  1.600-1.999  thickness  range) 

20  (if  2.000-2.300  thickness  range) 


C 
0.15 


Mn 
0.40 


P 
0.08 


Cu 
0.15 
0.35 


Physical  and  Mechanical  Properties 


Thk:kness  Ranje  (mm)  

Min.  Yield  Poirf  (MPa)  

Max  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Elongatiort  %  


Element  

Min.  Weight  % 
Max.  Weight 


Thickness 
Min.  Yield  Poirh 
Max  Yield  Poirjt 
Min.  Tensile 
Min.  Elongati 


Element  .... 
Max.  Weight  "5 , 


0.600-0.800 
185 
285 
340 

31  (ASTM  standard  31% 
35%) 


JIS  standard 


Variety  2: 

Chemical  Composition 


c 

0.10 


Mn 
0.40 


0.10 


Cu 
0.15 
0.35 


Physical  and  Mechanical  Properties 


0.800-1 .000 

145 

245 

295 

31  (ASTM  Standard  31%  ■■ 
JIS  standard  35%) 


Variety  3: 

Chemical  Composition 


c 

0.01 


Si 
0.05 


Mn 
0.40 


P 

0.10 


S 
0.023 


Cu 
0.15-35 


Ni 
0.35 


Al 
0.10 


Nb,  Ti,  V,  B 
0.10 


Mo 
0.30 
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Physical  and  Mechanical  Properties 


Thickness  (mm): 
Elongation  %:  ... 


0.7 
236 


•  Porcelain  enameling  sheet,  drawing 
quality,  in  coils,  0.014  inch  in  thickness, 
+0.002.  -  0.000,  meeting  ASTM  A-424- 
96  Type  1  specifications,  and  suitable 
for  two  coats. 

The  merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  HTSUS  at  subheadings: 
7209.15.0000.  7209.16.0030,  7209.16.0060, 
7209.16.0090,  7209.17.0030,  7209.17.0060, 
7209.17.0090,  7209.18.1530,  7209.18.1560, 
7209.18.2550,  7209.18.6000.  7209.25.0000, 
7209.26.0000,  7209.27.0000,  7209.28.0000, 
7209.90.0000,  7210.70.3000,  7210.90.9000, 
7211.23.1500,  7211.23.2000,  7211.23.3000, 
7211.23.4500,  7211.23.6030,  7211.23.6060, 
7211.23.6085,  7211.29.2030,  7211.29.2090, 
7211.29.4500,  7211.29.6030,  7211.29.6080, 
7211.90.0000,  7212.40.1000,  7212.40.5000, 
7212.50.0000,  7225.19.0000,  7225.50.6000, 
7225.50.7000,7225.50.8010,7225.50.8085, 
7225.99.0090,  ^26.19.1000,  7226.19.9000, 
7226.92.5000,  7226.92.7050,  7226.92.8050. 
and  7226.99.0000. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  ("U.S.  Customs") 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

The  Department  received  comments 
from  a  number  of  parties  including 
importers,  respondents,  consumers,  and 
the  petitioners,  aimed  at  clarifying  the 
scope  of  these  investigations.  See 
Memorandum  to  Joseph  A.  Spetrini 
(Scope  Memorandum),  January  18, 
2000,  for  a  list  of  all  persons  submitting 
comments  and  a  discussion  of  all  scope 
comments  including  those  exclusion 
requests  under  consideration  at  the  time 
of  the  preliminary  determination  in 
these  investigations. 

heriod  of  Investigation 

The  period  of  the  investigation  (POI) 
is  April  1, 1998,  through  March  31, 
1999. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  "if  an  interested  party  or  any  other 
person — (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority  *  *  *;  (B)  fails  to  provide 
such  information  by  the  deadlines  for 
the  submission  of  the  information  or  in 
the  form  and  manner  requested  subject 
^  to  subsections  (c)(1)  and  (e)  of  section 
782;  (C)  significantly  impedes  a 
proceeding  under  this  title;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified  as 
provided  in  section  782{i),  the 
administering  authority  shall,  subject  to 
section  782(d).  use  the  facts  otherwise 


available  in  reaching  the  applicable 
determination  under  this  title."  The 
statute  requires  that  certain  conditions 
be  met  before  the  Department  may  resort 
to  the  facts  available.  Where  the 
Department  determines  that  a  response 
to  a  request  for  information  does  not 
comply  with  the  request,  section  782(d) 
of  the  Act  provides  that  the  Department 
will  so  inform  the  party  submitting  the 
response  and  will,  to  the  extent 
practicable,  provide  that  party  the 
opportimity  to  remedy  or  explain  the 
deficiency.  If  the  party  fails  to  remedy 
the  deficiency  within  the  applicable 
time  limits,  the  Department  may,  subject 
to  section  782(e),  disregard  all  or  part  of 
the  original  and  subsequent  responses, 
as  appropriate.  Briefly,  section  782(e) 
provides  that  the  Department  "shall  not 
decline  to  consider  information  that  is 
submitted  by  an  interested  party  and  is 
necessary  to  the  determination  but  does 
not  meet  all  the  applicable  requirements 
established  by  (the  Department]"  if  the 
information  is  timely,  can  be  verified,  is 
not  so  incomplete  that  it  cannot  be  used, 
and  if  the  interested  party  acted  to  the 
best  of  its  ability  in  providing  the 
information.  Where  all  of  these 
conditions  are  met,  and  the  Department 
can  use  the  information  without  undue 
difficulties,  the  statute  requires  it  to  do 
so.  In  addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  the  party  as  the  facts 
otherwise  available.  Adverse  inferences 
are  appropriate  "to  ensure  that  the  party 
does  not  obtain  a  more  favorable  result 
by  failing  to  cooperate  than  if  it  had 
cooperated  fully."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc.  No. 
316,  103d  Cong.  2nd  Sess.  (1994),  at 
870.  Furthermore,  "an  affirmative 
finding  of  bad  faith  on  the  part  of  the 
respondent  is  not  required  before  the 
Department  may  make  an  adverse 
inference."  Final  Rule:  Antidumping 
Duties;  Coimtervailing  Duties:.  62  FR 
27296,  27340  (May  19,  1997).  The 
statute  notes,  in  addition,  that  in 
selecting  from  among  the  facts  available 
the  Department  may.  subject  to  the 
corroboration  requirements  of  section 
776(c),  rely  upon  information  drawn 
fi'om  the  petition,  a  final  determination 
in  the  investigation,  any  previous 


administrative  review  conducted  under 
section  751  (or  section  753  for 
countervailing  duty  cases),  or  any  other 
information  on  the  record. 

CSN 

We  have  determined  that,  in  light  of 
CSN's  refusal  to  continue  it's 
participation  in  this  investigation,  facts 
available  are  warranted  with  respect  to 
CSN  for  the  final  determination. 
Further,  as  a  result  of  CSN's  refusal  to 
permit  verification,  adverse  inferences 
are  appropriate,  pursuant  to  section 
776(b).  The  Department,  for  this  final 
determination,  has  selected  as  the  facts 
otherwise  available  with  respect  to  CSN, 
the  highest  margin  in  the  petition  of 
63.32  percent.  Please  see  Comment  3 
below  for  a  more  detailed  explanation  of 
this  issue. 

USIMINAS/COSIPA 

Please  see  comment  section  below. 

Critical  Circumstances 

As  in  the  Preliminary  Determination, 
64  FR  61249,  61261  (November  10, 
1999),  we  continue  to  find  critical 
circumstances  for  respondents 
USIMINAS/COSIPA  as  well  as  for  "all 
others.  "  As  for  CSN,  due  to  its  refusal 
to  permit  verification  of  its  company- 
specific  shipment  data  for  the  base  and 
comparison  periods,  we  no  longer  have 
reliable  data  upon  which  to  base  a 
critical  circumstances  determination  for 
this  respondent.  Therefore,  we  must  use 
facts  available  in  accordance  with 
section  776(a)  of  the  Act.  Accordingly, 
we  examined  whether  U.S.  Customs 
data  reasonably  preclude  an  increase  in 
shipments  of  fifteen  percent  or  more 
within  a  relatively  short  period  for  CSN. 
However,  these  data  include  products 
not  subject  to  this  investigation  and, 
therefore,  we  cannot  rely  on  these  data 
in  determining  whether  there  were 
massive  shipments  of  subject 
merchandise  over  a  relatively  short 
period.  Moreover,  these  data  do  not 
permit  the  Department  to  ascertain  the 
import  volumes  for  any  individual 
company,  including  CSN.  As  a  result,  in 
accordance  with  section  776(b)  of  the 
Act,  we  have  used  an  adverse  inference 
in  applying  facts  available  and 
determine  that  there  were  massive 
imports  from  CSN  over  a  relatively  short 
period. 

With  respect  to  companies  in  the  "all 
others"  category,  it  is  the  Department's 
normal  practice  to  base  its 
determination  on  the  experience  of 
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investigated  companies.  See  Notice  of 
Final  Determitiation  of  Sales  at  Less 
Than  Fair  Val  le:  Certain  Cut-to-Length 
Carbon-Qualil  y  Steel  Plate  From  Japan, 
64  FR  73215.  '3218  (December  29, 
1999),  and  Notice  of  Final 
DeterminatioE  of  Sales  at  Less  Than  Fair 
Value:  Certain  Steel  Concrete 
Reinforcing  Bfrs  from  Turkey  ,  62  FR 
9737,  9741  (March  4,  1997).  However, 
for  companie^  in  the  "all  others" 
category  we  dp  not  use  adverse  facts 
available.  Accordingly,  we  considered 
the  verified  shipping  data  of  the  other 
mandatory  respondents  (USIMINAS/ 
COSIPA).  In  tkis  case,  we  foimd  massive 
imports  for  U!  IIMINAS/COSIPA,  based 
on  an  increase  in  imports  of  more  than 
100  percent.  We  also  considered 
whether  U.S.  Customs  data  would 
permit  the  Department  to  analyze 
imports  of  sut  ject  merchandise  by  other 
producers  fby  for  example,  backiiig  out 
shipments  by  USIMINAS/COSIPA). 
However,  theae  data  include  products 
not  subject  to  this  investigation. 
Therefore,  it  i  i  not  appropriate  to  base 
our  critical  cii  cimistances  determination 
on  these  data.  (See  Final  Determination 
of  Sales  at  Les  s  Than  Fair  Value: 
Stainless  Stee  Sheet  and  Strip  in  Coils 
From  German  ^',  64  FR  30710,  30728 
(June  8,  1999)  .  We  considered  that  the 
sole  responde  it  with  verified  scope- 
specific  shipn  lent  data  for  the  base  and 
comparison  p  jriods  demonstrated 
massive  imports.  See  Preliminary 
Determinatioii,  64  FR  61249,61261 
1999)  Based  on  these 
I  that  there  were  massive 
be  uninvestigated 


determinatior 


(November  IC, 
facts,  we  find 
imports  from 
companies. 
Accordingly,  for  this  final 


we  find  that  critical 


circumstance*  exist  for  USIMINAS/ 
COSIPA,  CSM  and  for  the  "all  others" 
category 

Fair  Value  Cc  mparisons 

To  determii  le  whether  sales  of  cold- 
rolled  steel  pi  oducts  from  Brazil  were 
made  at  less  t  lan  fair  value,  we 
compared  the  export  price  (EP)  to  the 
normal  value  (NV),  as  described  in  the 
Export  Price  i  nd  Normal  Value  sections 
of  this  notice  pelow.  In  accordance  with 
section  777AJd)(l)(A)(i)  of  the  Act,  we 
calculated  waighted-average  EPs  for 
comparison  t(i  weighted-average  NVs. 

Product  Com  mrisons 

In  accordaqce 
the  Act,  all 
respondents 
in  Uie  Scope 
above  and  so 
are  considered 
products  for 
appropriate 


piod 


with  section  771(16)  of 
ucts  produced  by 
(lovered  by  the  description 
)f  Investigation  section 
d  in  Brazil  during  the  POI 

to  be  foreign  like 
lurposes  of  determining 
p  roduct  comparisons  to 


U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  the 
Department  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  listed 
in  the  antidiunping  questionnaire  and 
reporting  instructions. 

Affiliated  Respondents 

In  our  preliminary  determination,  we 
determined  that  USIMINAS  and 
COSIPA  were  affiliated  parties,  and  we 
collapsed  these  entities.  See  Collapsing 
Memorandum  to  Joseph  A.  Spetrini 
from  Richard  Weible.  October  12, 1999 
(Collapsing  Memo).  For  the  purpose  of 
this  investigation,  we  continue  to 
consider  these  two  respondents  as  a 
single  entity.  Petitioners  also  argue  that 
all  three  respondents  are  affiliated  and 
should  be  collapsed.  For  this  final 
determination,  the  Department 
determined  that  there  is  insufficient 
evidence  on  the  record  to  warrant  a 
collapsing  of  all  three  respondents.  See 
Comment  1  below  for  a  further 
discussion  of  this  issue. 

Level  of  Trade 

USIMINAS/COSIPA 

In  our  preliminary  determination,  the 
Department  found  that  in  the  home 
market  USIMINAS/COSIPA  made  sales 
'  to  end-users,  affiliated  distributors,  and 
unaffiliated  distributors.  USIMINAS/ 
COSIPA  claims  seven  "channels  of 
distribution"  with  respect  to  home 
market  sales:  (1)  Mill  to  original 
equipment  manufacturer  (OEMs);  (2) 
mill  to  affiliated  distributor;  (3)  mill  to 
unaffiliated  distributor;  (4)  affiliated 
distributor  to  affiliated  distributor;  (5) 
affiliated  distributor  to  OEM;  (6) 
affiliated  distributor  to  non-affiliated 
distributor;  and  (7)  affiliated  distributor 
to  retailer.  As  in  the  Preliminary 
Determination,  we  determine  that  the 
selling  functions  of  the  affiliates  for 
downstream  sales  were  significantly 
different  than  those  for  mill  direct  sales, 
and  therefore,  we  determine  that 
downstream  sales  by  affiliates  were 
made  at  a  different  level  of  trade  (LOT) 
than  other  HM  sales. 

In  addition,  while  USIMINAS/ 
COSIPA  mill  direct  sales  to  end-users 
(whether  or  not  further  processed)  and 
mill  direct  sales  to  unaffiliated 
distributors  involve  different  channels 
of  distribution,  these  sales  do  not 
involve  significant  differences  in  selling 
functions.  Therefore,  we  do  not  consider 
these  channels  to  represent  different 
levels  of  trade.  Thus,  we  determine  that 
downstream  sales  and  mill  direct  sales 
represent  two  different  home  market 
LOTS. 


In  the  U.S.  market  USIMINAS/ 
COSIPA  clmm  that  all  sales  were  made 
at  one  level  of  trade,  through  one 
channel  of  distribution.  USIMINAS/ 
COSIPA  state  that  all  U.S.  sales  were 
made  to  unaffiliated  trading  companies. 
As  in  the  Preliminary  Determination. 
the  Department  finds  U.S.  sales  to  be  at 
the  same  LOT  as  home  market  mill 
direct  sales.  Therefore.  U.S.  sales  were 
only  compared  to  home  market  mill 
direct  sales,  and  no  LOT  adjustment  was 
necessary. 

Export  Price 

The  Department  based  its  calculations 
on  EP  in  accordance  with  section  772(a) 
of  the  Act,  because  the  subject 
merchandise  was  sold  by  tbe  producer 
or  exporter  directly  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation.  The 
Department  calculated  EP  based  on 
packed  prices  charged  to  the  first 
unaffiliated  customer  in  the  United 
States. 

We  calculated  EP  for  USIMINAS/ 
COSIPA  based  on  the  same 
methodology  employed  in  the 
Preliminary  Determination,  except  as 
noted  in  the  conmient  section  below, 
and  in  addition,  amounts  reported  as 
warranty  for  U.S.  sales  are  treated  as 
movement  expenses  in  the  final 
determination  (see  Final  Analysis 
Memorandimi  dated  January  18.  2000). 

Normal  Value 

Home  Market  Viability 

As  discussed  in  the  Preliininary 
Determination,  we  determined  that  the 
home  market  was  viable  for  USIMINAS/ 
COSIPA.  Therefore,  we  based  NV  on 
home  market  sales  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade. 

Affiliated-Party  Transactions  and  Arm's 
Length  Test 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's  length 
prices  (if  any)  were  excluded  from  our 
analysis  because  we  consider  them  to  be 
outside  the  ordinary  course  of  trade.  See 
19  CFR  351.102.  To  test  whether  these 
sales  were  made  at  arm's  length  prices, 
we  compared,  on  a  model-specific  basis, 
the  prices  of  sales  to  affiliated  and 
unaffiliated  customers,  net  of  all 
movement  charges,  direct  selling 
expenses,  and  packing.  Where,  for  the 
tested  models  of  subject  merchandise, 
prices  to  the  affiliated  party  were  on 
average  99.5%  or  more  of  the  price  to 
unaffiliated  parties,  we  determined  that 
sales  made  to  the  affiliated  party  were 
at  arm's  length.  See  19  CFR  351.403(c) 
and  Preamble  to  19  CFR  351.403(c).  In 
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instances  where  no  price  ratio  could  be 
constructed  for  an  affiliated  customer 
because  identical  merchandise  was  not 
sold  to  uneiffiliated  customers,  we  were 
imable  to  determine  that  sales  to  that 
affiliated  customer  were  made  at  arm's 
length  prices  and,  therefore,  we 
excluded  them  from  our  LTFV  analysis. 
See,  e.g..  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  58  FR  37062,  37077  (July  9, 
1993). 

where  the  exclusion  of  such  sales 
eliminated  all  sales  of  the  most 
appropriate  comparison  product,  we 
made  a  comparison  to  the  next  most 
similar  model. 

Cost  of  Production  Analysis 

Petitioners  provided  reasonable 
grounds  to  believe  or  suspect  that 
USIMINAS/COSIPA's  sales  of  the 
foreign  like  product  under  consideration 
for  determining  NV  may  have  been  at 
prices  below  the  cost  of  production 
(COP),  as  provided  in  section 
773(b)(2)(A){ii)  of  the  Act.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  a  COP  investigation  of  sales 
by  the  respondents  in  this  investigation. 

In  accordance  with  section  773(d)(3) 
of  the  Act,  we  calculated  the  weighted- 
average  COP  based  on  the  svun  of 
respondents' cost  of  materials,  ♦ 

fabrication,  general  expenses,  and 
packing  costs.  We  relied  on  USIMINAS/ 
COSIPA's  submitted  COP,  except  in  the 
following  specific  instances: 

1.  For  USIMINAS  we  adjusted  the 
transfer  price  for  iron  ore  obtained  from 
an  affiliated  supplier  in  accordance  with 
the  major  input  rule.  See  Comment  20. 

2.  Consistent  with  the  preliminary 
determination  we  revised  its  submitted 
G&A  expense  ratio  to  exclude  packing 
expenses  from  the  cost  of  goods  sold 
used  as  the  denominator  in  the 
calculation  of  the  ratio.  In  addition,  for 
the  final  determination  we  revised  the 
G&A  expense  ratio  to  include  employee 
profit  sharing  expenses  and  write-offs  of 
idled-assets.  See  Comments  22  and  24. 

3.  We  revised  the  reported  cost  of 
manufacturing  (COM)  to  include  idled- 
asset  depreciation  expense  in  COSIPA's 
costs.  See  Comment  23. 

4.  Consistent  with  the  preliminary 
determination  we  revised  respondents 
submitted  financial  expense  ratio  to 
include  expenses  for  export  financing 
and  exclude  foreign  exchange  losses 
related  to  accounts  receivable.  See 
Comment  21. 

Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
COP  for  each  respondent,  adjusted 
where  appropriate  (see  above),  to  home 


market  sales  of  the  foreign  like  product, 
as  required  under  section  773(b)  of  the 
Act,  in  order  to  determine  whether  these 
sales  had  been  made  at  prices  below  the 
COP.  In  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  such  sales  were  made  (1) 
within  an  extended  period  of  time  in 
substantial  quantities,  and  (2)  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade,  in 
accordance  with  sections  773(b)(1)(A) 
and  (B)  of  the  Act.  On  a  product-specific 
basis,  we  compared  the  COP  to  home 
market  prices  (including  billing 
adjustments),  less  any  applicable 
movement  charges,  discoimts  and 
rebates,  and  vat  taxes  (ICMS  and  IPI). 

Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  substantial  quantities.  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  during  the  POI 
were  at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  substantial  quantities  within  an 
extended  period  of  time,  in  accordance 
with  section  773(b)(2)(B)  of  the  Act. 
because  we  compared  prices  to  POI  or 
fiscal  year  average  costs,  we  also 
determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales. 


Calculation  ofCV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  siun  of  each  respondent's  cost  of 
materials,  fabrication,  general  expenses, 
U.S.  packing  costs,  and  profit.  We  made 
adjustments  to  each  respondent's 
reported  cost  as  indicated  above  in  the 
COP  section.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  selling, 
general  and  administrative  expenses 
and  profit  on  the  amoiuits  iifcurred  and 
realized  by  each  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  coiu^e  of  trade,  for 
consiunption  in  Brazil.  For  selling 
expenses,  we  used  the  actual  weighted- 
average  home  market  direct  and  indirect 
selling  expenses. 


Price-to-Price  Comparisons 

We  performed  price-to-price 
comparisons  where  there  were  sales  of 
comparable  merchandise  in  the  home 
market  that  did  not  fail  the  cost  test.  We 
made  adjustments,  where  appropriate, 
for  physical  differences  in  the 
merchandise  in  accordance  with  section 
773(a)(6)(C)(ii)  of  the  Act,  as  well  as  for 
differences  in  circumstances  of  sale 
(COS)  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
351.410  of  the  Department's  regulations. 
In  accordance  with  section  773(a)(6)  of   ^ 
the  Act,  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs  (see  Comment  8). 

As  in  the  Preliminary  Determination, 
we  find  it  is  appropriate  to  use  two 
averaging  periods  to  avoid  the 
possibility  of  a  distortion  in  the 
dumping  calculation.  This  methodology 
is  consistent  with  our  policy  adopted  in 
Stainless  Steel  Plate  in  Coils  from 
Korea,  64  FR  15444, 15452  (March  31, 
1999)  (SSPC  from  Korea)  and  Stainless 
Steel  Sheet  and  Strip  from  Korea,  64  FR 
30664,  30676  (June  8,  1999)  (Stainless 
Sheet  from  Korea).  Therefore,  for  all 
respondents,  we  have  used  two 
averaging  periods  for  this  final 
determination,  the  beginning  of  the  POI 
through  January  12,  1999,  and  January 
13,  1999,  through  the  end  of  the  POI. 

We  calculated  NV  for  USIMINAS/ 
COSIPA  based  on  the  same 
methodology  employed  in  the 
Preliminary  Determination  except  as 
noted  in  the  comment  section  below,  in 
addition  to  minor  changes  noted  in  the 
Final  Analysis  Memorandum  as  a  result 
of  verification. 

Currency  Conversion 

As  in  the  Preliminary  Determination, 
oiu-  analysis  of  dollar-real  exchange 
rates  show  that  the  real  declined  rapidly 
in  early  1999,  losing  over  40  percent  of 
its  value  in  January  1999,  when  the 
Brazilian  government  ended  its 
exchange  rate  restrictions.  The  decline 
was,  in  both  speed  and  magnitude, 
many  times  more  severe  than  any 
change  in  the  dollar-real  exchange  rate 
during  recent  years,  and  it  did  not 
rebound  significantly  in  a  short  time.  As 
such,  we  determine  that  the  decline  in 
the  real  during  January  1999  was  of 
such  magnitude  that  the  dollar-real 
exchange  rate  cannot  reasonably  be 
viewed  as  having  simply  fluctuated  at 
that  time,  i.e.,  as  having  experienced 
only  a  momentary  drop  in  value  relative 
to  the  normal  benchmark.  We  find  that 
there  was  a  large,  precipitous  drop  in 
the  value  of  the  real  in  relation  to  the 
U.S.  dollar  in  January  1999. 
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y  rates  from  January  13, 
I  larch  4.  1999  based  on 
di  icussed  in  the 
determination.  We  then 
of  our  normal 
t  irough  the  end  of  the 
:ion  (March  31, 
with  a  benchmark  based 
of  the  20  reported  daily 
5.  1999.  See  Comment  3 
further  discussion  of  our 


We  used  dai 
1999  through 
the  analysis 
preliminary 
resumed  the  i 
methodology 
period  of  invi 
1999),  starting 
on  the  average 
rates  on  March 
below  for 
methodology 

Analysis  of  Inl  erested  Party  Comments 

/.  Issues  Pertai  ning  to  All  Three 
Respondents 

Comment  1 :  Wfhether  To  Collapse 
USIMINAS/COSIPA  With  CSN 

Petitioners  acsert  that  in  addition  to 
collapsing  USf^INAS/COSIPA.  all  of 
the  responden  s  should  be  collapsed 
into  a  single  ei  itity  for  purposes  of  this 
investigation. '  'hey  argue  that  CSN  and 
USIMINAS/COSIPA  produce  the  same 
products,  shar  3  common  directors,  and 
have  intertwined  operations,  all  of 
which  create  t  le  potential  for  the 
manipulation  )f  price  or  production. 
Referring  to  th  3  Letter  from  Dewey 
Ballantine  LLI  to  the  U.S.  Department 
of  Commerce,  "ase  No.  A-351-828 
(March  11,  19!  i9)  (Collapsing 
Comments)  and  the  November  8, 1999, 
submission  by  petitioners  in  the  instant 
case,  petitioners  argue  that  the  linkages 
between  all  th  ee  respondents  clearly 
satisfy  the  affi  iation  and  collapsing 
criteria  set  oul  in  the  Department's 
regulations. 

Petitioners  c  ite  to  the  definition  of 
affiliated  parti  bs  and  what  constitutes 
"control"  of  oi  le  entity  over  another  in 
section  771(3:!  }(E)  and  (G)  of  the  Act 
and  in  the  Sta  ement  of  Administrative 
Action,  H.R.  Eoc.  No.  103-316,  at  838- 
30  (1994)  (SA  v.).  Petitioners  maintain 
that  CSN,  in  c  )njunction  with 
Companhia  ViJe  do  Rio  Doce  (CVRD) 
and  other  affiliated  companies,  or  the 
"CSN/CVRD  i  roup,"  is  affiliated  with 
USIMINAS/O  )SIPA  as  evidenced  by  (1) 
the  CSN/CVR] )  group  sharing  equity 
and  managerial  relationships,  thereby 
establishing  a  single  business  unity 
imder  the  con  Tol  of  Benjamin 
Steinbruch,  tie  chairman  of  the  board  of 
CSN  and  CVR  D;  (2)  the  CSN/CVRD 
group  being  tlie  largest  single 
shareholder  in  USIMINAS.  See 
Memorandum  from  Case  Analysts  to  the 
File,  Case  No.  A-351-830  at  Exhibit  2, 
page  1  (December  23,  1999)  (USIMINAS 
Sales  Verifica  ion  Report);  and  (3)  the 
"CSN/CVRD  ( roup"  sharing  board 
members  wiU  USIMINAS. 

Petitioners  lote  that  the  Department's 
regulations  at  section  351.401(f)(2) 
provide  that  t  ato  or  more  affiliated 


producers  will  be  collapsed  where 
producers  have  production  facilities  for 
similar  and  identical  products  that 
would  not  require  substantial  retooling 
of  either  facility  in  order  to  restructure 
manufacturing  priorities,  and  the 
Secretary  concludes  there  is  significant 
potential  for  manipulation  of  price  or 
production.  Referring  to  this  same 
section,  which  explains  that  the 
Department  examines  the  following 
factors,  among  others:  (i)  The  level  of 
common  ownership;  (ii)  overlapping 
board  of  directors;  and  (iii)  whether 
operations  are  intertwined,  such  as 
through  involvement  in  production  and 
pricing  decisions,  petitioners  claim  that 
there  is  a  potential  for  CSN  and 
USIMINAS/COSIPA  to  manipulate  price 
and  production.  According  to 
petitioners,  CSN  and  USIMINAS/ 
COSIPA  are  capable  of  easily  shifting 
production  among  themselves,  as 
evidenced  by  similar  production 
facilities  and  similar  products. 
Additionally,  petitioners  point  out  that 
the  Brazilian  government  determined 
that  CVRD,  the  biggest  shareholder  in 
USIMINAS  and  a  major  shareholder  in 
CSN,  should  sell  off  some  or  all  of  its 
steel  assets  on  the  basis  of 
"unacceptable  concentration  of  interests 
and  abuse  of  economic  power."  See 
Petitioners'  November  8,  1999 
submission  at  2-3  and  Attachment  1 
("CVRD  Told  to  Sell  Steel  Interests," 
Metal  Bulletin,  August  19, 1999,  at  19). 
Petitioners  also  point  out  that  the 
Brazilian  government  has  been 
investigating,  and  recently  fined,  CSN, 
USIMINAS,  and  COSIPA  for  price-fixing 
and  allegedly  operating  a  cartel.  See 
Petitioners'  November  8,  1999 
submission  at  2-3  and  Attachment  2 
("Brazilian  Mills  Deny  Price-Fixing, 
Face  Large  Fines,"  Metal  Bulletin, 
November  1,  1999,  at  3). 

Petitioners  cite  cases  (see  FAG 
Kugelfischer  v.  United  States.  932  F. 
Supp.  315  (CIT  1996);  Nihon  Cement 
Co..  Ltd.  V.  United  States.  17  CIT  400 
(1993);  Queen's  Flowers  de  Colombia,  et 
al.  V.  United  States.  981  F.  Supp.  617 
(CIT  1997))  in  which  the  U.S.  Court  of 
International  Trade  (the  Court)  upheld 
the  Department's  articulation  of  these 
collapsing  criteria.  Petitioners  state  that 
the  central  issue  according  to  the  Court 
is  "whether  parties  are  sufficiently 
related  to  present  the  possibility  of  price 
manipulation."  Petitioners  stress  that 
there  is  more  than  a  "possibility"  of 
price  manipulation  in  the  instant 
investigation,  and  that  evidence 
confirms  that  the  three  companies  are 
extensively  intertwined  and  act 
collectively  to  manipulate  prices  and 
production. 


According  to  petitioners,  CSN's 
refusal  to  cooperate  in  this  investigation 
or  to  permit  verification  at  its  facilities 
casts  doubts  on  CSN's  assertion  that  it 
operates  independently.  Furthermore, 
petitioners  claim  that  the  factors  in  this 
investigation  are  similar  to  those  relied 
upon  in  prior  determinations  such  as 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Fresh 
Cut  Flowers  from  Columbia,  61  FR 
42833,  42853  (August  19, 1996)  (Fresh 
Cut  Flowers);  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Gray  Portland  Cement  and 
Clinker  from  Mexico,  64  FR  13148. 
13151  (March  17,  1999);  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Stainless  Steel  Wire  Rod  from 
Sweden,  63  FR  40449,  40453-54  (July 
29,  1998);  and  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Partial  Termination  of 
Administrative  Review:  Circular 
Welded  Non-Alloy  Steel  Pipe  from  the 
Republic  of  Korea,  62  FR  55574,  55587- 
88  (October  27, 1997),  in  which  the 
Department  collapsed  respondents. 
Petitioners  argue  that  the  record  in  the 
instant  case  is  even  more  compelling 
because  of  the  findings  of  the  Brazilian 
government.  Petitioners  concluded  that 
the  three  companies  should  be  assigned 
a  single  rate  in  this  investigation  based 
on  the  companies  meeting  the  statutory 
standard  for  affiliation  and  collapsing, 
the  documentation  of  collusive  practices 
by  the  Brazilian  government,  CSN's 
refusal  to  cooperate,  and  the 
Department's  previous  decisions. 

CSN  counters  that  petitioners  have 
not  provided  any  new  or  convincing 
argimients  or  information  to  support 
collapsing.  CSN  stresses  that  two 
criteria  in  section  351.401(f)(1)  of  tlie 
Department's  regulations  must  be  met 
•  with  respect  to  collapsing:  (1)  The 
companies  are  affiliated,  and  (2)  the 
companies  have  similar  production 
facilities  that  could  be  used  to 
restructure  manufacturing  priorities  and 
there  is  a  significant  potential  for 
manipulation  of  price  or  production. 
Regarding  criterion  one,  CSN  argues  that 
shareholdings  and  board  memberships 
have  not  changed  since  the  Hot-Rolled 
Steel  from  Brazil  investigation,  where 
the  Department  found  an  absence  of 
affiliation  (see  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Hot-Rolled  Flat-Rolled 
Carbon  Quality  Steel  Products  from 
Brazil.  64  FR  38756,  38762-63  (July  19, 
1999)  (Hot-Rolled  Steel  from  Brazil))  nor 
have  they  changed  since  the  cold-rolled 
countervailing  verification  of  CSN  and 
CVRD  (CVD  Verification  Report  of 
CVRD  at  1-2  (December  1,  1999);  and 


Federal  Register /Vol.  65,  No.  24 /Friday,  February  4,  2000/NoUce8 


5565 


CVD  Verification  Report  of  CSN  at  2 
(December  1, 1999). 

CSN  points  out  that  the  Brazilian 
government  findings,  which  it  claims  is 
the  only  new  information  proffered  by 
petitioners,  does  not  meet  criterion  two: 
the  potential  for  the  manipulation  of 
price  or  production.  CSN  states  that  the 
Brazilian  government  was  merely 
recommending  CVRD  sell  some  or  all  of 
its  steel  assets,  and  that  the  government 
observed  the  "possibility"  of  limited 
competition.  CSN  claims  that  this  does 
not  mean  that  CVRD  controls  either  CSN 
or  USIMINAS/COSIPA,  or  that 
petitioners  have  produced  any  new 
facts.  Regarding  the  charges  of  price- 
fixing  between  CSN  and  USIMINAS/ 
COSIPA,  CSN  maintains  that  these 
charges  are  not  true.  Nonetheless,  CSN 
claims  that  the  Brazilian  government's 
investigation  proves  that  CSN  and 
USIMINAS/COSIPA  are  not  affiliated, 
since  affiliated  companies  are  permitted 
to  discuss  and  set  prices.  Furthermore, 
CSN  emphasizes  that  the  Brazilian 
government  claimed  that  the  companies 
were  resembling  a  cartel  not  a 
monopoly;  but,  in  any  case,  the 
government  has  not  brought  up  charges. 

CSN  concludes  that  the  second 
criterion  of  the  law  cannot  be  used  to 
prove  the  first  criterion,  and  that 
petitioners  have  failed  to  present 
anjrthing  new  on  the  issue  of  affiliation. 
Although  petitioners  presented  new 
information  on  the  issue  of  price 
manipulation,  CSN  states  that  this 
information,  which  is  being  appealed, 
does  not  prove  that  the  companies  are 
affiliated. 

USIMINAS/COSIPA  (hereinafter, 
referred  to  as  respondents)  agree  with 
CSN  that  the  collapsing  argument  is 
moot  because  the  Department  has 
already  rejected  it  six  times  in  four 
consecutive  investigations.  Respondents 
assert  that,  in  the  Hot-Rolled  Steel  from 
Brazil  investigation,  the  Department  had 
rejected  the  significance  of  USIMINAS 
and  CSN  sharing  a  board  member  and 
the  allegations  of  price  fixing.  See  Hot- 
Rolled  Steel  From  Brazil,  64  FR  38756, 
38762-38763.  Additionally, 
respondents  point  out  that  Mr.  Gabriel 
Stoliar,  who  petitioners  claim  was  a 
member  of  the  board  for  both 
USIMINAS  and  CSN  during  the  POI,  has 
not  served  on  the  USIMINAS  board 
since  June  1999.  See  USIMINAS  Sales 
Verification  Report  at  9-10. 

On  the  subject  of  price-fixing, 
respondents  state  that  USIMINAS/ 
COSIPA  and  CSN  are  fierce  competitors. 
See  CVD  Verification  Report  of  CSN  at 
3  (December  1, 1999).  Respondents 
argue  that  the  Brazilian  authorities' 
price- fixing  allegations,  which 
USIMINAS/COSIPA  have  denied. 


support  their  claim  that  they  have  a 
competitive  relationship  with  CSN  and 
that  the  companies  are  not  affiliated. 
Referring  to  Milton  Handler  et  Al., 
Trade  Regulation  ch.  4  (3d  ed.  1990) 
(discussing  "Competitor  Collaboration 
on  Price  Fixing  and  Division  of 
Markets,")  respondents  argue  that  price- 
lixing  arises  when  competitors  share 
price  information,  not  when  different 
arms  of  the  same  company  share  it. 

Respondents  also  agree  with  CSN  that 
the  Brazilian  government's 
recommendation  that  CVRD  divest  itself 
of  certain  investments  was  merely  an 
unenforceable  policy  recommendation. 
Respondents  follow  up  by  stressing  that 
CVRD  does  not  face  any  sanctions  or 
penalties  if  it  does  not  act  on  the 
Brazilian  government's 
recommendation.  See  CVD  Verification 
Report  of  CVRD  at  2.  Additionally, 
respondents  agree  with  CSN  that  this 
information  does  not  prove  that  CVRD 
actually  controls  both  CSN  and 
USIMINAS. 

Respondents  argue  that  petitioners 
documented  links  between  CVRD  and 
CSN,  not  between  CSN  and  USIMINAS 
or  even  CVRD  and  USIMINAS.  In  any 
case,  respondents  emphasize  that 
neither  CSN  nor  CVRD  controls 
USIMINAS,  as  noted  in  the  Hot-Rolled 
Steel  From  Brazil,  64  FR  38756,  38763 
and  the  CVD  Verification  Report  of 
CVRD  at  2,  or  COSIPA.  Furthermore, 
respondents  claim  that  CVRD  almost 
sued  USIMINAS  to  withdraw  its 
investment,  the  two  companies  are 
moving  toward  a  more  distant 
relationship,  and  CVRD  refused  to  assist 
USIMINAS  in  responding  to  the 
Department's  requests  for  information. 
See  USIMINAS  and  COSIPA's  Section  A 
Response,  July  20,  1999,  at  Exhibit.  9; 
USIMINAS  Verification  Report  at  7  and 
8;  CVD  Verification  Report  of  CVRD  at 
2,  and  Respondents  Rebuttal  Brief, 
January  5,  2000  at  Exhibit  3. 

As  to  petitioners  comments  regarding 
CSN's  refusal  to  cooperate  in 
verification,  respondents  counter  that 
the  Department  did  verify  CSN 
extensively  in  the  CVD  proceeding,  but 
have  no  opinion  as  to  whether  the 
Department  should  apply  adverse  facts 
available  against  CSN  for  not 
participating  further  in  the  instant 
investigation  (see  Comment  2). 
However,  respondents  strongly  disagree 
with  petitioners'  argiunent  that  the 
Department  apply  adverse  facts 
available  against  USIMINAS/COSIPi^ 
because  of  CSN's  withdrawal  from  the 
case.  Respondents  state  that  applying 
adverse  facts  available  on  one  company 
based  on  the  actions  of  another 
unaffiliated  company  is  against  WTO 
agreements,  the  U.S.  "facts  available" 


statute,  the  Department's  regulations, 
and  the  Department's  practice  (see 
Section  773e(b)  of  the  Act).  Respondents 
emphasize  that  they  fully  cooperated 
with  the  Department  on  the  collapsing 
issue;  therefore  the  Department  cannot 
render  its  collapsing  decision  on  the 
basis  of  facts  available  (see  19  U.S.C. 
section  1677e).  Furthermore, 
respondents  contend  that  applying 
adverse  facts  available  in  the  collapsing 
issue  would  reward  CSN  for  its  non- 
participation,  while  penalizing 
USIMINAS/COSIPA  for  their  hill 
cooperation,  because  this  would  result 
in  lower  weighted-average  rate  for  CSN 
and  a  higher  rate  for  USIMINAS/ 
COSIPA  than  the  rates  calculated  in  the 
Preliminary  Determination. 

Respondents  conclude  that  the  cases 
petitioners  discussed  with  respect  to  the 
collapsing  issue  are  based  on  factors 
that  are  completely  absent  from  the 
instant  investigation.  USIMINAS/ 
COSIPA  and  CSN  should  not  be 
collapsed  because  they  are  not  mutually 
controlled  by  a  third  party,  and  do  not 
control  each  other.  In  addition, 
respondents  note  that  petitioners  have 
abandoned  their  argument  in  the 
parallel  countervailing  duty 
investigation. 

Department's  Position 

We  disagree  with  petitioners.  The 
Department  has  determined  that 
USIMINAS  and  COSIPA  should  be 
collapsed  for  margin  calculation 
purposes.  To  collapse  CSN  with 
USIMINAS/COSIPA.  as  petitioners 
suggest,  requires  that  we  first  find  that 
CSN  and  USIMINAS/COSIPA  are 
affiliated  parties  within  the  meaning  of 
section  771(33)  of  the  Act.  Because  we 
find  that  USIMINAS/COSIPA  is  not 
affiliated  with  CSN,  we  have  not 
collapsed  these  entities  for  purposes  of 
this  investigation. 

The  issue  of  whether  CSN  is  affiliated 
with  USIMINAS/COSIPA  is  governed  by 
section  771(33)  of  the  Act.  which  deems 
the  following  persons  to  be  affiliated: 
(A)  Members  of  a  family;  (B)  any  officer 
or  director  of  an  organization  and  such 
organization;  (C)  partners;  (D)  employer 
and  employees;  (E)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote,  5%  or  more 
of  the  outstanding  voting  stock  or  shares 
of  any  organization  and  such 
organization;  (F)  two  or  more  persons 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  any  person;  and  (G)  any  person 
who  controls  any  other  person  and  such 
other  person.  For  purposes  of  this 
provision,  a  person  controls  another 
person  if  the  person  is  in  a  position  to 
exercise  restraint  or  direction  over  the 
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other  person.  Petitioners  arguments  for 
finding  USIMINAS/COSIPA  and  CSN 
affiliated  appear  to  be  based  on 
subparagraphs  (E)  and  (G)  of  section 
771(33)  of  tho  Act. 

Pxu'suant  td  section  771(33)(E),  the 
Department  (xamined  CSN's  ownership 
interest,  dire*  :t  or  indirect,  in 
USIMINAS  (IJSIMINAS/COSIPA  does 
not  own  or  C(  mtrol  any  shares  in  CSN). 
CSN  owns  a  Jl%  equity  interest  in 
Valepar.  whi:h  owns  27%  of  CVRD. 
Throughout  the  POI,  CVRD,  in  turn,  had 
a  15.48%,  23  14%,  or  22.99%  interest  in 
USIMINAS,  ivith  changes  in  equity 
interest  takii^  place  in  July  1998  and 
January  1999.  Even  assuming  the 
highest  possible  percentages  of  equity 
ownership  by  CSN  in  Valepar,  by 
Valepar  in  CVRD,  and  by  CVRD  in 
USIMINAS,  CSN  would  own  well  under 
5%  of  USIMf^AS.  Based  on  this 
evidence,  CSN  and  USIMINAS/COSIPA 
are  not  affiliated  within  the  meaning  of 
section  771(^3)(E)  of  the  Act. 

With  respect  to  affiliation  based  on 
control,  petitioners  have  not  clearly 
identified  w&ich  entities  they  believe 
are  in  a  posinon  to  exercise  control  over 
CSN  and  USDvlINAS  (or  USIMINAS/ 
COSIPA)  or  an  which  specific 
subparagrapli  (F  or  G)  of  section  771(33) 
'they  are  rely  ng  in  their  analysis. 
Therefore,  w  3  have  analyzed  petitioners 
comments  luider  both  section  771(33)(F) 
and  (G). 

In  accordaice  with  section  771(33)(F), 
we  first  exan  lined  whether  the  record 
establishes  c  Dmmon  control  over  these 
entities  by  V  r.  Steinbruch,  CVRD,  or 
Previ  pension  fund  (which  itself  holds 
significant  o'  vnership  interests  in  CSN, 
CVRD,  and  I  SIMINAS)  as  separate 
entities.  Assuming  arguendo  that  we 
were  to  cone  ude  that  Mr.  Steinbruch,  as 
chairman  of  ;]SN's  board  of  directors, 
controls  CS^  ,  the  record  contains  no 
evidence  tha  t  he  controls  USIMINAS. 

CVRD  is  a  filiated  with  both  CSN  and 
USIMINAS  I  nder  section  771(33)(E). 
CVRD  direct  y  owns  more  than  5%  of 
USIMINAS  ( 22.99%  of  the  voting  shares 
at  the  end  of  the  POI)  and  indirectly 
owns,  throuj  h  its  holdings  in  Docenave, 
more  than  5%  of  CSN  (10.3%  of  the 
voting  sharei;).  However,  CVRD  does  not 
control  both  CSN  and  USIMINAS.  Mr. 
Gabriel  Stoliar,  the  CEO  of  CVRD,  serves 
on  the  eight-to-ten-member  boards  of 
both  CSN  aiJd  USIMINAS.  However. 
Brazilian  la\  r  prohibits  board  members 
from  representing  any  other  company's 
interests  wh  le  serving  on  the  board  of 
a  different  company.  See  COSIPA's 
Sales  Verification  Report  at  4.  In 
addition,  th«  record  indicates  that  the 
USIMINAS  1  loard  of  directors  (the 
"administra  ive  council")  is  responsible 
for  macroec(  momic  issues  such  as 


investment  matters  and  does  not  control 
daily  operations.  See  USIMINAS'  Sales 
Verification  Report  at  9.  Finally,  CVRD 
is  not  a  member  of  the  USIMINAS 
shareholder's  agreement,  whose 
members  control  50.52%  of  the  voting 
stock  of  that  company.  The  Department 
finds  that,  under  the  circumstances  of 
this  case,  CVRD  is  not  in  a  position  to 
control  USIMINAS  within  the  meaning 
of  section  771(33)  of  the  Act.  Because 
CVRD  does  not  control  USIMINAS.  it 
cannot  exercise  common  control  over 
both  CSN  and  USIMINAS  within  the 
meaning  of  subsection  (F).  Therefore, 
the  issue  of  whether  CVRD  controls  CSN 
is  moot  for  purposes  of  this  analysis. 

Previ.  like  CVRD,  is  affiliated  with 
both  CSN  and  USIMINAS  through 
equity  ownership.  However,  subsection 
(F)  requires  a  finding  of  common 
control,  not  merely  of  common 
affiliation.  Previ  is  not  a  member  of  the 
USIMINAS  shareholders'  agreement, 
which  controls  50.52%  of  the  voting 
stock  of  that  company.  Nor  is  there 
other  evidence  that  Previ  is  in  a  position 
to  control  USIMINAS.  Because  the 
record  evidence  does  not  establish  that 
Previ  is  in  a  position  to  control 
USIMINAS,  we  find  that  CSN  and 
USIMINAS  are  not  affiliated  by  virtue  of 
common  control  by  Previ. 

The  SAA  recognizes  that,  even  in  the 
absence  of  an  equity  relationship, 
control  may  be  established  "through 
corporate  or  family  groupings"  (see  SAA 
at  838),  i.e.,  a  corporate  or  famity  group 
may  constitute  a  "person"  within  the 
meaning  of  section  771(33)  of  the  Act. 
See  Ferro  Union  v.  United  States.  Slip 
Op.  99-27  (CIT,  March  23,  1999).  In 
such  a  case,  the  control  factors  of 
individual  members  of  the  group  (e.g., 
stock  ownership,  management 
positions,  board  membership)  are 
considered  in  the  aggregate. 
Accordingly,  the  Department  considered 
whether  USIMINAS  and  CSN  are 
affiliated  by  virtue  of  common  control 
by  a  corporate  or  family  group. 

What  constitutes  a  "corporate  group" 
for  purposes  of  the  affiliation  analysis  is 
not  defined;  the  Department  must 
address  the  issue  on  a  case-by-case 
basis.  The  cases  in  which  the 
Depeirtment  has  recognized  that 
affiliation  exists  by  virtue  of 
participation  in  the  same  corporate  or 
family  group  involved  common  control 
of  the  firms  at  issue  by  members  of  the 
same  family,  the  same  group  of 
investors,  or  the  same  group  of 
corporations.  In  other  words,  the 
"control  group"  language  in  the  SAA 
does  not  add  a  new  criterion  to  the 
statutory  definition  of  "affiliation."  It 
merely  acknowledges  that  the 
controlling  entity  of  the  "common 


control"  provision  can  be  something 
other  than  a  physical  or  legal  person, 
and  can  exercise  that  conmion  control 
by  means  other  than  equity  ownership. 
It  does  not  allow  for  treating  all 
affiliation  relationships  as  if  they 
created  new  "control  groups."  With 
respect  to  USIMINAS  and  CSN,  there  is 
no  such  pattern  of  common  control.  We 
do  not  find  any  definable  corporate 
group  that  controls  both  CSN  and 
USIMINAS.  Thus,  we  do  not  have  a 
basis  in  the  record  to  find  affiliation 
under  section  771(33)(F)  of  the  Act. 

With  respect  to  section  771(33)(G)  of 
the  Act,  petitioners  have  again  failed  to 
clearly  identify  a  basis  for  finding  that 
CSN  controls  USIMINAS  (or 
USIMINAS/COSIPA),  or  vice  versa. 
Petitioners  appear  to  argue  that  CSN  and 
CVRD  are  a  "corporate  group"  for 
purposes  of  the  affiliation  analysis. 
While  we  agree  that  CSN  and  CVRD  are 
affiliated,  that  by  itself  is  not  sufficient 
to  consider  them  a  "corporate  group" 
for  purposes  of  an  eiffiliation  analysis. 
Moreover,  even  if  the  Department  were 
to  treat  CSN  and  CVRD  as  a  corporate 
group,  there  is  no  evidence  that  the 
alleged  "CSN/CVRD  group"  controls 
USIMINAS  writhin  the  meaning  of 
section  771(33)(G)  of  the  Act.  More  to 
the  point,  we  do  not  find  a  sufficient 
basis  in  the  record  to  treat  CSN,  CVRD 
and  Previ  as  a  corporate  group  for 
purposes  of  the  affiliation  analysis.  See 
Hot-Rolled  Steel  From  Brazil,  64  FR 
38756, 38762. 

Although  petitioners  have  submitted 
new  information  since  the  Hot-Rolled 
Steel  From  Brazil  on  the  investigation  ' 
by  the  Brazilian  Ministry  of  Justice  of 
these  companies,  there  is  not  sufficient 
evidence  on  the  record  to  determine  that 
USIMINAS/COSIPA  and  CSN  should  be 
collapsed.  As  noted  by  respondents, 
section  351.401(f)(1)  of  the  Department's 
regulations  indicates  that  the  two 
criteria  must  be  met  with  respect  to 
collapsing:  (1)  the  companies  are 
affiliated,  and  (2)  the  companies  have 
similar  production  facilities  that  could 
be  used  to  restructure  manufactiu'ing 
priorities  and  there  is  a  significant 
potential  for  manipulation  of  price  or 
production.  While  the  Brazilian 
Ministry  of  Justice  investigation  may 
relate  to  the  second  criterion,  the  first 
threshold  requirement,  affiliation,  has 
not  been  met. 

Because  the  record  evidence  does  not 
support  a  finding  that  USIMINAS  (or 
USIMINAS/COSIPA)  and  CSN  are 
affiliated  under  any  provision  of  section 
771(33),  there  is  no  basis  to  apply  the 
collapsing  criteria  in  section  351.401(f). 
Therefore,  the  Department  has 
continued  to  treat  CSN  and  USIMINAS/ 


COSIPA  as  separate  entities  for  the 
purposes  of  this  investigation. 

n.  Company  Specific  Sales  Comments 

CSN 

Comment  2:  Use  of  Total  Facts 
Available  for  CSN 

Petitioners  state  that  CSN's  abrupt 
refusal  to  cooperate  in  this  investigation 
warrants  the  use  of  total  adverse  facts 
available.  Petitioners  specifically 
reference  CSN's  failiu«  to  provide  a 
reconciliation  of  its  submitted  costs  to 
the  amounts  in  its  cost  of  manufacturing 
statement.  In  addition,  petitioners  point 
out  that  CSN  refused  to  provide 
information  regarding  its  reported 
commission  payments,  and  on  the  eve 
of  verification,  refused  to  respond  to  any 
requests  for  further  information,  and 
would  not  permit  the  Department  to 
verify  any  information. 

Citing  section  782(i)(l)  of  the  Act, 
petitioners  state  that  the  Department 
must  verify  information  before  making  a 
final  determination  or  must  use  facts 
available  if  the  information  cannot  be 
verified.  Petitioners  further  assert  that  it 
is  the  Department's  longstanding 
practice,  which  the  courts  have  upheld, 
to  use  total  facts  available,  including 
information  and  comments  on  the 
record,  when  a  party  prevents  the 
Department  from  verifying  its  data  and 
withdraws  from  participation  in  an 
investigation.  Petitioners  maintain  that 
CSN  stands  to  benefit  from  its  lack  of 
cooperation  and  its  withdrawal  from 
this  proceeding;  therefore,  using  total 
adverse  facts  available  is  justified. 
Petitioners  note  that  the  statute 
permits  the  Department,  in  relying  on 
facts  available,  to  draw  an  adverse 
inference  where  a  respondent  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability.  Petitioners  argue  that  this  is 
the  case  here,  since  CSN  has  withdrawn 
from  the  proceeding,  refuses  further 
participation,  and  would  not  permit 
verification  of  its  information. 
Petitioners  note  that  the  Department's 
weU-established  practice  in  such  cases 
is  to  employ  total  adverse  facts 
available.  Petitioners  further  note  that 
when  a  company  refuses  to  cooperate  or 
otherwise  significantly  impedes  an 
investigation,  the  Department  uses  as 
adverse  facts  available  the  highest  of:  (1) 
The  highest  margin  in  the  petition  (or 
initiation);  (2)  the  highest  margin 
calculated  for  another  respondent 
within  the  same  country  for  the  same 
class  or  kind  of  merchandise,  or  (3)  the 
estimated  margin  found  in  the 
Preliminary  Determination. 

With  respect  to  adverse  facts 
available,  petitioners  cite  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
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Value  of  Foam  Extruded  PVC  and 
Polystyrene  Framing  Stock  from  the 
United  Kingdom,  61  FR  at  51411,  51412 
(October  2, 1996),  where  the  respondent 
withdrew  from  the  proceeding  and  the 
Department  used  the  respondent's  own 
information  to  calculate  the  margin 
because  it  was  higher  than  the  highest 
margin  alleged  in  the  petition  or  the 
highest  calculated  rate  of  any  ^ 

respondent  in  the  investigation. 
Petitioners  conclude  that  the  instant 
investigation  requires  the  Department  to 
use  a  margin  of  63.32  percent,  which  is 
the  highest  margin  provided  in  the 
Petition,  as  adverse  facts  available. 

CSN  responds  by  referring  to  its 
November  2,  1999  letter  to  Uie 
Department,  where  it  announced  that  it 
was  pulling  out  of  the  investigation 
because  any  results  of  the  investigation 
"would  have  no  basis  in  reality."  CSN 
states  that  the  verified  dumping  margin 
would  have  been  close  to,  and  just  as 
commercially  prohibitive  as,  the  facts 
available  rate.  While  CSN  expected  to  be 
painted  as  uncooperative.  CSN  claims  it 
did  not  want  the  IDepartment  to  invest 
its  resources  in  verifying  data  that 
would  have  still  resulted  in  a  market- 
prohibitive  rate  reflective  of  a  time 
when  the  Brazilian  real  was  overvalued. 

In  siun,  CSN  expects  the  Department 
to  use  facts  available  to  determine  CSN's 
deposit  rate,  and  denies  that  it  has  ever 
"fiaistrated  the  Department's  inquiry." 
CSN  claims  that  it  submitted  the  cost 
reconciliations  cited  by  petitioners. 
Additionally,  CSN  stresses  that  it  has 
not  prevented  the  Department  from 
investigating  the  affiliation  issue. 
According  to  CSN,  these  issues  were 
verified  in  the  instant  coiuitervaiUng 
duty  investigation,  as  well  as  in  the  hot- 
rolled  steel  investigation. 

Department's  Position 

We  agree  with  petitioners  that  the 
application  of  adverse  facts  available  is 
warranted.  Section  776(a)(2)  of  the  Act 
provides  that  if  an  interested  party 
withholds  information  that  has  been 
requested  by  the  Department,  fails  to 
provide  such  information  by  the 
deadlines  for  the  submission  of 
information  or  in  the  form  and  manner 
requested,  significantly  impedes  a 
proceeding  under  the  antidumping 
statute,  or  provides  such  information 
but  the  information  cannot  be  verified, 
the  Department  shall,  subject  to 
subsections  782  (c)(1)  and  (e)  of  the  Act, 
use  facts  otherwise  available  in  reaching 
the  applicable  determination.  Because 
the  respondent  CSN  withdrew  from  the 
proceeding  following  the  Preliminary 
Determination,  CSN's  questionnaire 
response  on  the  record  is  unverifiable. 
See  "Letter  to  the  Secretary  of 


Commerce  from  Coimsel  for  CSN", 
November  2,  1999.  In  addition,  CSN 
failed  to  respond  to  a  second 
supplemental  questionnaire  of  October 
15, 1999.  Therefore,  imder  sections  776 
(a)(2)(B),  (C),  and  (D)  of  the  Act,  the 
Department  must  use  facts  otherwise 
available  in  making  its  determination. 

In  addition,  as  required  by  section 
782(d),  CSN  was  warned  that  failure  to 
participate  in  the  investigation  or  permit 
verification  constituted  a  deficiency 
which  could  result  in  the  use  of  the 
facts  available.  Moreover,  section  782(e) 
is  not  applicable  as  CSN  did  not  permit 
verification,  the  information  CSN 
submitted  cannot  serve  as  a  reliable 
basis  for  making  the  final  determination, 
and  CSN  has  not  demonstrated  that  it 
has  acted  to  the  best  of  its  ability  to 
provide  the  information  requested  and 
to  meet  other  requirements  (e.g. 
verification)  established  by  the 
Department  with  respect  to  the 
information.  Thus,  the  use  of  facts 
available  is  also  warranted  under 
section  T82. 

Section  776(b)  provides  that,  where 
facts  available  are  otherwise 
appropriate,  an  adverse  inference  may 
be  used  when  a  party  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  (See  also  SAA  at  198.) 
Such  adverse  inference  may  include 
reliance  on  information  derived  from 
the  petition.  To  determine  whether  the 
respondent  cooperated  by  acting  to  the 
best  of  its  ability  under  776(b),  the 
Department  considers,  among  other 
facts,  the  accuracy  and  completeness  of 
submitted  information  and  whether  the 
respondent  has  hindered  the  calculation 
of  accurate  dumping  margins.  See,  e.g. 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  trom 
Thailand;,  62  FR  53808,  5381»-53820, 
(October  16,  1997)  (Certain  Welded 
Carbon  Steel  from  Thailand);  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Brass  Sheet  and 
Strip  fit)m  Germany;  63  FR  42823, 
42824  (August  11,  1998). 

CSN's  failure  to  participate  following 
the  Preliminary  Determination  and 
refusal  to  permit  verification  of  its 
information  on  the  record  demonstrate 
the  CSN  has  failed  to  cooperate  to  the 
best  of  its  ability  in  this  investigation. 
Thus,  the  Department  has  determined 
that,  in  selecting  among  the  facts 
otherwise  available,  an  adverse 
inference  is  warranted  with  regard  to 
CSN.  The  Department's  well-established 
practice  in  such  cases  is  to  employ  total 
adverse  facts  available.  Consistent  with 
Department  practice  in  cases  in  which 
a  respondent  fails  to  cooperate  to  the 
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best  of  its  abil  ity  by  withdrawing  from 
the  investigat  on  and  refusing  to 
respond  to  th<  i  supplemental 
questionnaires,  and  pursuant  to  section 
776(b)(1)  of  the  Act,  we  have  applied,  as 
facts  availably,  a  margin  based  on  the 
highest  margiii  alleged  in  the  petition. 
See,  e.g.,  Notipe  of  Final  Determination 
of  Sales  at  Le^  Than  Fair  Value:  Certain 
Steel  Concret*  Reinforcing  Bars  From 
Turkey,  62  FF  9737-9738  (March  4, 
1997). 

Section  77eic)  of  the  Act  requires  the 
Department  td  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  facts  available.  Secondary 
information  is  described  in  the  SAA  at 
870  as  "(ilnfofmation  derived  from  the 
petition  tbat  gave  rise  to  the 
investigation  or  review,  the  final 
determinatior  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise." 

The  SAA  further  provides  that 
"corroborate"  means  simply  tbat  the 
Department  will  satisfy  itself  that  the 
secondary  inf  3rmation  to  be  used  has 
probative  valiie.  See  SAA  at  870.  Thus, 
to  corroborate  secondary  information,  to 
the  extent  practicable,  the  Department 
will  examine  the  reliability  and 
relevance  of  tne  information  used. 

During  the  Department's  pre-initiation 
analysis  of  thi  petition,  we  reviewed  the 
adequacy  and  accuracy  of  the 
information  in  the  petition,  to  the  extent 
appropriate  information  was  available 
for  this  purpdse  (e.g.,  import  statistics, 
foreign  markat  research  reports,  and 
data  bom  U.S.  producers).  See  Initiation 
of  Antidumpipg  Duty  Investigations; 
Certain  Cold-kolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Argentina. 
Brazil,  the  Pe)ple's  Republic  of  China, 
Indonesia,  Ja(  an,  the  Russian 
Federation,  S  ovakia.  South  Africa, 
Taiwan,  Thai  and,  Turkey  and 
Venezuela,  6^  FR  34194  (June  25,  1999) 
(Notice  of  Ini  iation)  and  "Import 
Administratic  m  AD  Investigation 
Initiation  Checklist,"  (June  21, 1999). 
The  estimated  dumping  margins  of  the 
petitioners  w  sre  based  on  two  different 
methods.  Firs  t,  EP  was  determined 
based  on  the  mport  average  unit  value 
(AUV)  for  the  three  ten-digit  categories 
of  the  HTSUJ  accounting  for  90  percent 
of  in-scope  ir  iports  from  Brazil  during 
the  fourth  qu  irter  of  1998.  Petitioners 
presumed  that  the  customs  values  used 
to  calculate  t  le  AUV  for  each  HTSUS 
category  reflect  the  actual  "transaction 
value"  of  the  merchandise  being 
shipped  by  Brazilian  mills.  Second,  EP 
was  determir  ed  based  on  Brazilian 
producers'  ol  ers  for  sale  of  CR  flat 
products  in  t  »e  United  States. 
Petitioners  ol  itained  this  information 


from  industry  sources  in  the  United 
States.  The  Department  determined  the 
adequacy  and  accuracy  of  the 
information  from  which  the  petition 
margin  was  calculated  by  reviewing  all 
of  the  data  presented  and  by  requesting 
clarification  and  confirmation  from 
petitioners  and  their  sources  as  needed. 
See  Attachment  B  to  the  Initiation 
Checklist  and  Memorandum  to  the  File: 
Telephone  Conversation  with  Market 
Research  Firm  Regarding  the  Petition  for 
the  Imposition  of  Antidumping  Duties 
(June  21, 1999). 

We  noted  that  the  U.S.  price  quote  of 
the  per  unit  values  of  the  subject 
merchandise  derived  by  petitioners 
were  well  within  the  range  of  the 
average  unit  values  reported  by  U.S. 
Customs.  U.S.  official  import  statistics 
are  sources  which  we  consider  to 
require  no  further  corroboration  by  the 
Department.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Collated  Roofing  Nails  From  the 
People's  Republic  of  China,  62  FR  5140, 
51412  (October  1,  1997).  To  further 
corroborate  the  home  market  prices  in 
the  petition,  for  the  final  determination, 
we  reexamined  the  highest  margin  in 
the  petition  in  light  of  information 
obtained  during  the  investigation  to  the 
extent  it  is  practicable,  and  determined 
it  has  probative  value.  Specifically,  we 
compared  the  ex  works  home  market 
prices  in  the  petition  to  the  verified 
home  market  prices  for  similar  steel 
products  (i.e.,  of  the  same  quality, 
dimensions,  etc.)  reported  by 
USIMINAS/COSIPA,  net  of  all 
movement  expenses,  discounts  and 
billing  adjustments,  and  direct  selling 
expenses.  We  foxmd  that  the  petition 
prices  were  well  within  the  range  of 
prices  reported  by  respondents  for 
similar  products;  in  fact,  these  prices 
were  quite  conservative  compared  to  the 
actual  prices  reported  by  respondents. 
Based  on  the  above,  we  find  that  the 
estimated  margins  set  forth  in  the 
petition  have  probative  value. 
Therefore,  we  are  assigning  to  CSN  the 
highest  margin  in  the  petition  of  63.32 
percent. 

Comment  3:  Currency  Conversion 
Methodology 

Petitioners  do  not  agree  with  how  the 
Department  handled  its  currency 
conversion  methodology  for  the 
Preliminary  Determination.  Citing 
sections  773A(a)  of  the  Act  and 
351.415(c)  of  the  Department's 
regulations,  petitioners  stress  that  the 
Department  is  to  employ  daily  exchange 
rates  for  currency  conversion  piuposes, 
but  that  fluctuations  in  exchange  rates 
shall  be  ignored.  Petitioners  note  that 
this  language  is  mandatory  and  provides 


no  exceptions.  Petitioners  assert  that  no 
mention  is  made  in  the  statute  of  special 
treatment  for  large  and  precipitous 
drops.  Petitioners  do  acknowledge  that 
the  Change  in  Policy  Regarding 
Currency  Conversion,  61  FR  9434 
(March  8,  1996)  (Policy  Bulletin  96-1) 
calls  for  the  use  of  actual  daily  rates 
when  declines  in  the  value  of  foreign 
currency  are  so  "precipitous  and  large" 
as  to  reasonably  preclude  the  possibility 
that  it  is  only  fluctuating.  However,  they 
argue  that  while  the  Department  has  the 
discretion  to  establish  the  definition 
"fluctuation  in  exchange  rates,"  that 
definition  must  be  reasonable.  See 
Chevron  U.S.A..  Inc.  v.  Natural 
Resources  Defense  Council,  Inc.,  467 
U.S.  837,  842-43  (1984)  (Chevron). 
Petitioners  assert  that  the  Department's 
exception  to  its  stated  definition  is 
unreasonably  pro-respondent  and  has 
no  basis  in  law  or  logic.  Petitioners 
further  argue  that  Policy  Bulletin  96-1 , 
in  effect,  allows  countries  to  dimip 
during  times  of  financial  crisis. 

In  conclusion,  petitioners  state  that  in 
accordance  with  the  statute,  the 
Department  must  ignore  fluctuations  in 
all  exchange  rates,  regardless  of  their 
size  or  speed.  Moreover,  petitioners 
emphasize  that  the  Department  should 
apply  the  normal  40-day  benchmark 
standard  in  this  investigation. 
Otherwise,  petitioners  recommend  that 
if  the  Department  should  persist  in 
adhering  to  its  policy  in  dealing  with 
large  and  precipitous  declines,  certain 
legal  and  methodological  defects  must 
be  rectified.  Petitioners  note  the 
Department's  methodology  does  not 
adequately  indicate  when  a  precipitous 
decline  occurs,  and  the  methodology 
fails  to  adhere  to  the  underlying 
rationale  as  to  why  currency 
fluctuations  are  ignored,  namely 
because  they  provide  an  inaccurate 
representation  of  reality.  Therefore, 
petitioners  recommend  the  Department 
find  that  a  "precipitous  decline"  occvu-s 
whenever  the  daily  exchange  rate  is 
more  than  25  percent  below  the 
preceding  40-day  average.  In  addition, 
petitioners  suggest  that  if  the 
Department  finds  a  40-day  benchmark  is 
too  long  to  reflect  the  volatility  of 
exchange  rates  in  a  period  of  decline, 
then  it  could  instead  use  a  10-day 
benchmark  diu-ing  periods  when  daily 
exchange  rates  deviated  from  the  40-day 
benchmark  figure  by  more  tlian  25 
percent. 

Respondents  disagree  with  petitioners 
and  request  that  the  Department 
continue  applying  its  well-established 
currency  conversion  methodology. 
Respondents  maintain  that  773A{a)  of 
the  Act  "ensure[s]  that  the  process  of 
currency  conversion  does  not  distort 
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dumping  margins."  (see  also  SAA  at 
841).  According  to  respondents.  Policy 
Bulletin  96-1  recognizes  that  there  can 
be  precipitous  and  large  declines, 
precluding  the  possibility  that  a 
ciurency  is  only  fluctuating. 
Respondents  argue  that  the  Department 
has  applied  this  aspect  of  its  ciurency- 
conversion  methodology  in  other  cases 
involving  precipitous  ciurency  changes. 
(See  Preliminary  Determination  64  FR 
61249,  61258  (November  10,  1999). 

Respondents  argue  that  the  currency 
conversion  methodology  employed  by 
the  Department  is  necessary  to  ensure 
its  calculations  are  consistent  with  the 
objectives  of  the  antidumping  law. 
Respondents  point  out  that  the 
Department  has  the  discretion  to 
interpret  antidumping  laws. 
Furthermore,  respondents  argue  that 
cases  that  petitioners  cite  do  not  support 
their  proposition  that  the  Department's 
ciurency  conversion  methodology 
should  be  changed.  To  ensure  a  fair 
comparison,  respondents  state  that  the 
Department  must  ensure  that  its 
calculation  methodology  continually 
reflects  all  changes  in  the  commercial 
circumstances  of  a  particular  producer 
that  effect  the  analysis  of  comparative 
revenue,  such  as  dramatic  declines  in 
the  exchange  rate.  Citing  Stainless  Steel 
Plate  in  Coils  from  the  Republic  of 
Korea.  64  FR  15444,  15451  (March  31, 
1999).  Respondents  argue  that 
"[djumping  margins  should  not  be 
'artificially'  created  simply  due  to 
unforeseen  changes  in  the  exchange 
rate." 

Respondents  further  assert  that  the 
Department's  currency  conversion 
methodology  ensures  that  calculations 
accurately  measure  the  existence  or 
absence  of  dumping  on  a  sale-by-sale 
basis.  Respondents  claim  that  U.S.  law 
and  the  WTO  Antidumping  Agreement 
mandate  that  the  Department  focus  on 
whether  calculations  accurately 
compare  the  per  unit  revenue  received 
by  a  producer  for  a  particular  export 
sale  with  the  per  unit  revenue  received 
for  a  contemporaneous  home  market 
sale,  rather  than  the  results  of  the 
calculations.  Respondents  maintain  that 
the  purpose  of  the  trade  laws  is  not  to 
punish  companies  for  whom  dramatic 
currency  drops  in  short  periods  of 
time — which  are  utterly  beyond  their 
control — distort  their  home  market  sales 
prices  once  they  are  converted  to  U.S. 
dollars. 

Respondents  cite  Stainless  Sheet  from 
Korea,  SSPC  from  Korea  and  Certain 
Welded  Carbon  Steel  from  Thailand, 
stating  that  the  Department's 
methodology  is  not  "pro-respondent" 
because  it  often  leads  to  a  more 
favorable  result  for  petitioners. 


Furthermore,  respondents  argue  that 
there  is  no  bias  in  acknowledging  that 
a  precipitous  drop  in  a  currency's  value 
presents  different  methodological 
problems  than  a  routine  fluctuation. 
According  to  respondents,  petitioners' 
proposed  alternative  to  the 
Department's  established  methodology 
would  produce  inaccurate  results. 
Respondents  further  assert  that 
petitioners  did  not  provide  any 
evidence  or  support  for  their 
proposition.  In  addition,  respondents 
point  out  that  petitioners'  proposed 
methodology  would  overstate  the  actual 
exchange  rate,  causing  unjustifiable 
rises  and  falls  during  particular  periods. 
Respondents  conclude  that  the 
Department  should  continue  to  use  the 
ciurrency-conversion  methodology  it  has 
used  for  almost  four  years. 

Department's  Position 

We  disagree  with  petitioners  that  our 
exchange  rate  methodology  has  no  basis 
in  law  or  logic.  As  stated  in  the 
preliminary  results,  we  made  currency 
conversions  into  U.S.  dollars  in 
accordance  with  section  773A  of  the 
Act.  Section  773A(a)  of  the  Act  directs 
the  Department  to  use  a  daily  exchange 
rate  in  order  to  convert  foreign 
currencies  into  U.S.  dollars  imless  the 
daily  rate  involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
See  Policy  Bulletin  96.1;  see  also 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review;  Aramid 
Fiber  Formed  of  Poly  Para-Phenylene 
Terephthalamide  From  the  Netherlands, 
64  FR  36841,  36843  (July  8, 1999); 
Notice  of  Preliminary  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review:  Canned 
Pineapple  Fruit  From  Thailand,  64  FR 
30476,  30480  Oune  8. 1999).  (An 
exception  to  this  rule  is  described 
below.) 

Further,  section  773A(b)  of  the  Act 
directs  the  Department  to  allow  a  60-day 
adjustment  period  when  a  currency  has 
undergone  a  sustained  movement.  A 
sustained  movement  occurs  when  the 
weekly  average  of  actual  daily  rates 
exceeds  the  weekly  average  of 
benchmark  rates  by  more  than  five 
percent  for  eight  consecutive  weeks. 
(For  an  explanation  of  this  method  see 
Policy  Bulletin  96-1 :  such  an 
adjustment  period  is  required  only 


when  a  foreign  currency  is  appreciating 
against  the  U.S.  dollar.)  However, 
because  the  current  case  involves  a 
decrease  rather  than  an  increase  in  the 
value  of  a  foreign  currency,  this 
provision  does  not  apply.  See  SAA  at 
842. 

In  adopting  its  currency  conversion 
policy,  the  Department  recognized  that 
a  sudden  large  decrease  in  the  value  of 
a  currency  without  any  significant 
rebound  could  meet  the  technical 
definition  of  a  fluctuation.  To  avoid  this 
unintended  result,  in  Policy  Bulletin 
96.1  the  Department  explained  that  we 
would  apply  the  average  benchmark  rate 
in  the  case  of  an  exchange  rate 
"fluctuation"  but  also  stated  that  we 
would  use  daily  rates  when  "the  decline 
in  the  value  of  a  foreign  currency  is  so 
precipitous  and  large  as  to  reasonably 
preclude  the  possibility  that  it  is  merely 
fluctuating."  We  recognize  the  Policy 
Bulletin  did  not  define  a  "precipitous 
and  large"  decline  in  the  value  of  a 
foreign  currency,  because  the 
Department  had  not  yet  faced  the 
situation,  but  properly  left  this 
determination  to  be  made  in  future 
cases.  In  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Emulsion  Styrene-Butadiene  Rubber 
From  The  Republic  of  Korea,  64  FR 
14865,14867  (March  29,  1999)  (Rubber 
from  Korea)  and  other  Korean  cases,  the 
Department  found  that  a  decline  of  more 
than  40  percent  within  a  two-month 
period  was  sufficiently  large  and 
precipitous  that  use  of  daily  rates  was 
warranted  during  this  two-month 
period.  In  contrast,  in  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Extruded  Rubber  Thread  from 
Indonesia,  64  FR  14690,  14693  (March 
26,  1999)  (Extruded  Rubber  Thread  from 
Indonesia),  the  Department  found  that  a 
decline  of  some  50  percent  spread  over 
five  months  was  not  precipitous  and 
large  and  continued  to  employ  its 
normal  exchange  rate  methodology.  See 
64  FR  14690,  14693  (March  26,  1999). 
See  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  from  Thailand,  64  FR 
56759,  56763  (October  21,  1999)  (Pipe 
and  Tube  from  Thailand).  See  also, 
DRAMS  from  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  69694,  69703-04 
(December  14,  1999). 

Our  analysis  of  dollar-real  exchange 
rates  show  that  the  real  decUned  rapidly 
in  early  1999,  losing  over  40  percent  of 
its  value  in  January  1999,  when  the 
Brazilian  government  ended  its 
exchange  rate  restrictions.  The  decline 
was,  in  both  speed  and  magnitude, 
many  times  more  severe  than  any 
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change  in  the  dollar-real  exchange  rate 
during  recent  years,  and  it  did  not 
rebound  significantly  in  a  short  time. 
Indeed,  the  de  :line  in  value  of  the  real 
was  as  large  ai  id  more  rapid  than  the 
decline  in  the  value  of  the  Korean  won 
in  1997,  which  we  have  found  to  be 
precipitous  an  d  large  in  numerous 
recent  cases,  /.s  such,  we  continue  to 
determine  thai  the  decline  in  the  real 
during  Januari  1999  was  of  such 
magnitude  tha  t  the  dollar-real  exchange 
rate  cannot  re<  sonably  be  viewed  as 
having  simply  fluctuated  at  that  time, 
i.e.,  as  having  sxperienced  only  a 
momentary  dr  jp  in  value  relative  to  the 
normal  benchi  nark.  We  find  that  there 
was  a  large,  pi  ecipitous  drop  in  the 
value  of  the  reil  in  relation  to  the  U.S. 
dollar  in  Janu^  1999,  warranting 
application  of  daily  exchange  rates. 

We  recognise  that,  following  a  large 
and  precipitous  decline  in  the  value  of 
a  currency,  a  jieriod  may  exist  during 
which  exchange  rate  expectations  are 
revised  and  tlJus  it  is  unclear  whether 
further  declines  are  a  continuation  of 
the  large  and  |  irecipitous  decline  or 
merely  fluctui  tions.  Under  the 
circumstances  of  this  case,  such 
uncertainty  m  ly  have  existed  following 
the  large,  prec  ipitous  drop  in  January 
1999.  Thus,  WB  devised  a  metbodology 
for  identifying  the  point  following  a 
precipitous  di  ap  at  which  it  is 
reasonable  to  )resume  the  rates  were 
merely  fluctu.  ting.  Beginning  on 
January  13,  1999,  we  used  only  actual 
daily  rates  unl  il  the  daily  rates  were  not 
more  than  2.2;  i  percent  below  the 
average  of  the  20  previous  daily  rates  for 
five  consecuti  ^e  days.  At  that  point,  we 
determined  th  it  the  pattern  of  daily 
rates  no  longe:'  reasonably  precluded  the 
possibility  tha  t  they  were  merely 
"fluctuating."  Using  a  20-day  average 
for  this  purpoi  se  provides  a  reasonable 
indication  tha  t  it  is  no  longer  necessary 
to  refrain  fron  using  the  normal 
methodology,  while  avoiding  the  use  of 
daily  rates  exc  lusively  for  an  excessive 
period  of  time .  Accordingly,  from  the 
first  of  these  f  ve  days,  we  resumed 
classifying  da  ly  rates  as  "fluctuating" 
or  "normal"  ii »  accordance  with  our 
standard  prac  ice,  except  that  we  began 
with  a  20-day  benchmark  and  on  each 
succeeding  da  y  added  a  daily  rate  to  the 
average  until '  he  normal  40-day  average 
was  restored  t  s  the  benchmark.  See  Pipe 
and  Tube  from  Thailand. 

Applying  tl  is  methodology  in  the 
instant  case,  v  re  used  daily  rates  from 
January  13, 1<  99,  through  March  4, 
1999.  We  theii  resumed  the  use  of  our 
normal  methc  dology  through  the  end  of 
the  period  of  nvestigation  (March  31, 
1999),  startinj  with  a  benchmark  based 


on  the  average  of  the  20  reported  daily 
rates  on  March  5, 1999. 

While  petitioners  have  suggested  a  10- 
day  benchmark  (instead  of  a  20  or  40- 
day  benchmark),  they  have  not 
submitted  any  information  to  indicate 
that  a  10-day  average  would  be  any 
more  appropriate  or  produce  more 
acciuate  results  than  a  20-day  average, 
which  day-by-day  builds  back  up  to  a 
40-day  benchmark. 

Comment  4:  Home  Market  Sales  With 
Warranty  Expenses 

Petitioners  request  that  the 
Department  reclassify  all  of  USIMINAS' 
home  market  sales  with  home  market 
warranty  (WARRH)  amounts  as  sales  of 
non-prime  merchandise,  and  exclude  all 
of  these  particular  sales  from  the 
calculation  of  normal  values.  Petitioners 
note  that  WARRH  equals  the  amount  of 
credit  notes  provided  to  customers  for 
product  quality  problems,  and  that 
warranty  expenses  are  sale-specific. 

Respondents  counter  that  petitioners' 
request  must  be  rejected  for  several 
reasons.  First,  early  in  this  investigation, 
respondents  note  that  the  Department 
rejected  the  petitioners'  request  for 
blanket  reclassification  of  respondent's 
sales  of  prime  product  into  non-prime 
product;  in  its  supplemental 
questionnaire,  the  Department 
redirected  respondents  to  classify  all 
sales  as  prime  or  non-prime  on  a  "sold 
as"  basis.  Second,  respondents  state  that 
there  have  been  no  developments  since 
the  Department  originally  rejected  the 
petitioners'  identical  request.  Although 
the  petitioners  cite  the  Department's 
verification  report  finding  that 
USIMINAS'  warranties  relate  to  quality 
problems,  respondents  argue  that  this 
statement  only  confirms  that  the 
Department  verified  that  respondents' 
warranty  expenses  are  based  on 
customer  claims  of  product  quality 
problems  after  a  sale  is  made.  Third, 
respondents  state  that  warranty 
expenses  are  based  on  customer  claims 
of  product  quality  problems,  and  are  in 
a  separate  field  from  the  prime/non- 
prime  field.  Respondents  argue  that  the 
significance  of  this  designation  at  the 
time  of  sale  is  important  because  it  is 
fair  to  assume  that  a  seller  will  price 
prime  products  differently  than  non- 
prime  products.  Respondents  further 
state  that  the  prime/non-prime  fields 
allows  the  Department  to  segregate  sales 
based  on  information  that  was  known  to 
the  buyer  and  seller  at  the  time  of  sale. 

Respondents  argue  that  the  objective 
of  the  warranty  field  is  entirely 
different.  Respondents  state  that  all 
purchasers  of  prime  material  assume 
that  they  are  in  fact  buying  a  prime 
product  that  meets  the  specifications 


requested.  Respondents  explain  that  it  is 
inevitable,  in  the  course  of  doing 
business,  that  some  customers  will 
claim,  after  receipt  of  the  product,  that 
the  product  does  not  meet  its 
expectations,  due  to  defects,  shipping 
damages  or  a  nimiber  of  other  reasons. 
Respondents  note  that  in  all  of  these 
circumstances,  the  imderlying 
"problem"  with  the  steel  occurs  after 
the  sale. 

Respondents  explain  that  when  a 
company  reimburses  the  customer  for  a 
warranty  claim,  because  it  warrants  that 
its  products  will  always  meet  the 
customer's  expectations,  the  company 
incurs  a  warranty  cost.  Respondents 
state  that  the  entire  purpose  of  the 
Department's  field  is  to  isolate  these 
costs  either  on  a  sale-spocific  or  a 
product  line-specific  basis.  Respondents 
continue  to  state  that  there  is  no 
Department  practice  whereby  sale- 
specific  warranty  expenses  eire  used  as 
a  key  to  then  reclassify  all  sales  for 
which  warranty  expenses  were  incurred 
from  prime  to  non-prime  sales. 

Respondents,  citing  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  Italy,  64  FR  30750,  30753 
(Jime  8,  1999),  also  noted  that  for  most 
companies,  there  are  never  any  warranty 
costs  for  non-prime  sales,  which  are 
sales  where  a  buyer  forfeits  his  right  to 
a  warranty  claim.  Therefore, 
respondents  maintain  that  all  sales  with 
warranty  claims  should  not  be 
reclassified  as  non-prime  merchandise 
because  it  would  make  the  Department's 
warranty  field  meaningless. 
Respondents  conclude  that  the  warranty 
expense  field  presumes  that  the  product 
was  purchased  and  sold  as  a  prime 
product. 

Department's  Position 

We  agree  with  the  petitioners  in  part 
and  with  respondents  in  part.  The 
Department  has  reclassified  USIMINAS' 
home  market  sales  as  non-prime  sales 
when  no  quantity  adjustment  was 
reported  but  there  is  a  warranty  r)aim. 
When  the  Department  examined  two 
invoices  from  a  list  of  invoices  with 
warranty  reported  during  verification, 
the  company  noted  that  the  material 
was  not  returned,  but  was  reclassified  as 
scrap  or  irregular  blank  scrap.  Since  all 
sales  examined  with  warranties  (and  no 
returned  quantity)  were  for  sales  of 
merchandise  that  ended  up  being  non- 
prime,  we  have  assumed  all  sales  with 
warranties  (and  no  returned  quantities) 
are  non-prime.  This  is  appropriate  since 
the  net  price  reported  (gross  unit  price 
less  warranties)  is  representative  of  non- 
prime  merchandise,  which  is  what  the 
customer  ended  up  receiving. 
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In  addition,  as  noted  on  page  39  of  the 
USIMINAS'  Sales  Verification  Report, 
we  have  found  (and  at  verification 
USIMINAS  agreed)  that  where  a 
warranty  adjustment  was  reported  and  a 
partial  quantity  adjustment  was  also 
reported,  these  sales  are  actually  partial 
returns  and  warranty  is  not  applicable. 
Therefore,  we  have  set  the  warranty 
field  (WARRH)  to  zero  where  there  was 
a  partial  return  of  merchandise. 

Comment  5:  Home  Market  Discoxmts 

Petitioners  argue  that  the  Department 
should  deny  adjustments  for 
USIMINAS'  reported  home  market 
discounts.  Petitioners  state  that  the 
Court  of  Appeals  for  the  Federal  Circuit 
(Federal  Circuit)  recently  held  that  price 
adjustments  must  relate  exclusively  to 
merchandise  within  the  scope  of  the 
proceeding,  unless  the  same  rebate 
percentage  is  uniformly  applied  to  both 
subject  and  non-subject  merchandise. 
See  SKF  USA  Inc.  v.  United  States,  180 
F.3d  1370  (Fed.  Cir.  1999)  (SKF)  and 
SKF,  180  F.  3d  1376,  citing  Smith- 
Corona  Group,  Consumer  Products  Div. 
v.  United  States.  713  F.2d  1568,  1580- 
81  (Fed.  Cir.  1983).  Petitioners  argue 
that  USIMINAS  used  both  subject  and 
non-subject  merchandise  to  calculate 
the  rebate  percentage  for  discounts,  and 
did  not  provide  the  Department  with 
docimientation  regarding  the 
"unusually  high"  discount  in  the  other 
discoimt  category,  reported  in  the  field 
OTHDISH.  Therefore,  petitioners 
conclude  that  the  Department  should 
deny  USIMINAS'  claimed  home  market 
discounts  (quantity  discounts 
(QTYDISH)  and  OTHDISH)  to 
customers. 

Respondents  counter  that  the 
Department  should  allow  this 
adjustment  to  NV.  Respondents  explain 
that  USIMINAS  was  not  able  to  report 
discoimts  on  a  sale-by-sale  basis  given 
the  difficulties  in  tracing  these 
adjustments  to  the  actual  sale."* 
Respondents  note  the  allocation 
methodology  used  by  USIMINAS  is  the 
same  as  the  Department  accepted  in 
Hot-Rolled  Steel  from  Brazil  which  was 
based  on  the  same  facts.  Respondents 
further  state  that  USIMINAS'  allocation 
methodology  is  consistent  with  the 
Department's  regulations  and  the  SAA. 
Respondents  note  that  while  petitioners 
imply  SKF  breaks  new  ground,  the 
Federal  Circuit  emphasized  its  decision 
was  consistent  with  its  past  decisions 
and  those  of  the  Court  that  accepted 
reasonable  apportionment  of 
adjustments.  Respondents  note  that  the 
Department  was  able  to  verify  all 
information  from  USIMINAS,  with  a 
single  exception.  Respondent  argue  that 
although  USIMINAS  was  unable  to 


provide  a  requested  document  because 
of  the  many  demands  placed  on  it 
diuing  verification,  this  single  omission 
cannot  serve  as  a  reasonable  basis  to 
deny  USIMINAS'  home  market  discoimt 
adjustment  as  requested  by  petitioners. 

Department's  Position 

We  agree  in  part  with  both  petitioners 
and  respondents.  Two  types  of 
discounts  were  reported  by  USIMINAS: 
(1)  Quantity  discounts,  which  were 
reported  on  a  customer  specific  basis; 
and  (2)  other  discounts,  which  were 
reported  based  on  an  aggregate  amoimt 
for  the  POL  Both  types  of  discoimts 
involved  dividing  all  discounts  granted 
in  the  period  (by  customer  in  the  case 
of  quantity  discounts)  for  subject  and 
non-subject  merchandise,  by  the  total 
sales  in  the  period  (by  customer  in  the 
case  of  quantity  discounts)  for  subject 
and  non-subject  merchandise. 

Section  351.401(g)  of  the 
Department's  regulations  state  that  the 
Secretary  may  consider  allocated 
expenses  when  transaction-specific 
reporting  is  not  feasible,  provided  the 
Secretary  is  satisfied  that  the  allocation 
method  used  does  not  cause 
inaccuracies  or  distortions.  In  addition, 
any  party  seeking  to  report  an  expense 
or  price  adjustment  on  an  allocated 
basis  must  demonstrate  to  the 
Secretary's  satisfaction  that  the 
allocation  is  calculated  on  as  specific  a 
basis  as  is  feasible.  Also,  the  Secretary 
will  not  reject  an  allocation  method 
solely  because  the  method  includes 
expenses  incurred,  or  price  adjustments 
made,  with  respect  to  sales  of 
merchandise  that  does  not  constitute 
subject  merchandise  or  a  foreign  like 
product  (whichever  is  applicable).  We 
note  that  the  cases  cited  by  petitioner 
relate  to  the  Department's  practice  prior 
to  changes  made  by  the  URAA  and 
adoption  of  the  Department's  new 
regulations. 

For  quantity  discounts,  we  find  that 
USIMINAS  has  reported  this  discount  in 
the  most  specific  basis  that  is  feasible. 
Moreover,  having  examined  the 
information  provided  by  USIMINAS 
regarding  the  products  it  manufactures, 
we  find  no  reason  to  conclude  that 
discounts  would  be  granted 
disproportionately  on  its  out-of-scope 
sleel  products  as  opposed  to  its  in-scope 
steel  products  as  this  merchandise  is 
broacUy  similar  in  value,  physical 
characteristics  and  the  manner  in  which 
it  is  sold.  Therefore,  this  adjustment 
meets  the  criteria  of  section  351.401(g) 
of  the  Department's  regulations,  and  we 
are  continuing  to  allow  an  adjustment  to 
NV  for  quantity  discounts. 

For  omer  discounts,  we  were  unable 
to  verify  one  large  item  (composing  the 


vast  majority  of  this  expense).  In 
addition,  the  allocation  on  this  expense 
was  done  in  the  aggregate,  for  various 
types  of  discounts.  In  other  words, 
several  discounts  were  lumped  together 
for  sales  of  all  products  to  all  customers; 
thus,  the  allocation  was  not  customer-, 
product-,  or  even  discount-specific. 
Therefore,  we  are  not  satisfied  that 
USIMINAS  submitted  this  adjustment  in 
the  most  specific  basis  that  is  feasible. 
Therefore,  we  are  disallowing  the 
adjustment  to  NV  for  other  discounts. 

Comment  6:  Home  Market  Interest 
Revenue 

Petitioners  point  out  that  USIMINAS' 
late  pajTnent  interest  plus  fines  charges 
(INTREVH)  are  applied  to  all  sales  on  a 
global  basis  rather  than  to  specific  sales. 
Referring  to  SKF.  petitioners  argue  that 
the  interest  revenue  is  not  uniformly 
applied.  Furthermore,  they  contend  that 
the  interest  revenue  adjustment  for 
USIMINAS'  home  market  sales  is 
calculated  based  on  both  subject  and 
non-subject  merchandise.  In  the  instant 
investigation,  according  to  petitioners, 
the  amount  of  interest  revenue  that 
USIMINAS  receives  from  the  customer 
is  not  the  same  for  each  sale  let  alone 
for  each  product,  as  it  depends  on 
factors  that  vary  from  sale-to-sale,  such 
as  the  number  of  days  after  the  due  date 
that  interest  is  charged.  Petitioners 
request  the  Department  to  deny 
USIMINAS'  calculation  of  the 
adjustment  for  home  market  interest 
revenue,  and,  as  facts  available,  instead 
add  the  highest  reported  amount  for 
INTREVH  to  the  price  of  all  home 
market  sales. 

Respondents  argue  that  it  is  well 
established  that  a  company  may  allocate 
price  adjustments  when  transaction- 
specific  reporting  is  not  feasible. 
Respondents  indicate  that  the 
Department  allowed  USIMINAS  to 

Siort  home  market  interest  revenue  in 
s  manner  in  Hot-Rolled  Steel  From 
Brazil  investigation,  and  granted  the 
same  adjustment.  Respondents  state  that 
petitioners  miss  the  point  with  their 
argument  in  that  of  course,  the  amount 
that  USIMINAS  receives  in  interest  will 
vary  fit)m  sale  to  sale,  because  there  is 
no  reasonable  basis  for  the  Department 
to  expect  every  delinquent  customer  to 
withhold  payment  the  exact  same 
number  of  days.  Moreover,  respondents 
note,  when  the  customer  has  an 
acceptable  reason  for  late  payment  then 
USIMINAS  may  decide  to  extend  the 
due  date  without  charging  interest 
revenue  as  stated  in  the  Section  B 
response.  Respondents  maintain  that 
USIMINAS  reported  interest  revenue 
amounts  to  the  best  of  its  ability,  and 
that  its  methodology  was  reasonable  and 
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not  distortive.   'urther,  Respondents 
argue  that  the  I  lepartment  verified  the 
accuracy  of  USIMINAS'  reported  home 
market  interest  revenue. 

Department's  Position 

We  agree  wim  respondents  that  it  is 
reasonable  for  USIMINAS  to  allocate 
price  adjustments  when  transaction- 
specific  reporting  is  not  feasible,  and 
that  the  price  aiijustment  methodology 
used  was  appropriate.  In  Hot-Rolled 
Steel  from  Brazil,  64  FR  38756,  38790- 
38791  (July  19,1 1999)  we  accepted  a 
similar  allocation  methodology  for 
USIMINAS'  interest  revenue.  Section 
351.401(g)  of  t^e  Department's 
regulations  state  that  the  Secretary  may 
consider  alloca  ted  expenses  when 
transaction-spe  cific  reporting  is  not 
feasible,  provic  ed  the  Secretary  is 
satisfied  that  tl;  e  allocation  method  used 
does  not  cause  inaccuracies  or 
distortions.  In  iiddition,  any  party 
seeking  to  repc  rt  an  expense  or  price 
adjustment  on  in  allocated  basis  must 
demonstrate  to  the  Secretary's 
satisfaction  tha  I  the  allocation  is 
calculated  on  a  s  specific  a  basis  as  is 
feasible.  Also,  ihe  Secretary  will  not 
reject  an  allocation  method  solely 
•  because  the  method  includes  expenses 
incurred,  or  pr  ce  adjustments  made, 
with  respect  to  sales  of  merchandise 
that  does  not  ci  institute  subject 
merchandise  of  a  foreign  like  product 
(whichever  is  applicable).  Therefore, 
this  adjustment  meets  the  criteria  of 
section  351.4oi(g)  of  the  Department's 
regulations,  and  we  are  continuing  to 
accept  USIMINAS'  calculation  of  the 
adjustment  forihome  market  interest 
revenue. 

Comment  7:  In  iirect  Selling  Expenses/ 
Warehousing  E  xpenses 

Petitioners  a  "gue  that  the  Department 
should  reclassify  all  of  USIMINAS'  U.S. 
indirect  selling  expenses  as  movement 
expenses.  Petit  loners  point  out  that 
USIMINAS  inc  ludes  warehousing 
expenses  incmred  at  the  port  of  export 
in  its  indirect  >  elling  expenses. 
Petitioners  not  3  that  at  verification, 
when  asked  to  break  out  warehousing 
expenses  from  its  indirect  selling 
expenses,  USI14INAS  stated  it  had  no 
means  of  preci  sely  ascertaining  these 
costs.  Petitioners  insist  that  the 
Department  has  established  a  clear 
practice  of  trea  ting  post-shipment 
warehousing  e  xpenses  as  movement 
expenses,  as  pi  escribed  in  section 
351.401(e)(2)  cf  the  Department's 
Regulations.  Respondents  state  that 
USIMINAS'  w  irehousing  expenses  are 
properly  treated  as  indirect  selling 
expenses  base(  1  on  verification  and  the 
Department's  (  etermination  in  past 


investigations.  Respondents  note  that 
USIMINAS  has  consistently  classified 
its  port  warehouse  expenses  as  indirect 
selling  expenses  because  it  is  imable  to 
isolate  all  of  its  warehouse  costs  fi'om 
other  indirect  selling  expenses,  i.e.  these 
expenses  are  fixed  expenses  and  are 
aggregated  with  other  fixed  selling 
expenses  in  USIMINAS'  accounting 
system.  Respondents  argue  that  the 
Department  has  consistently  accepted 
USIMINAS's  treatment  of  its  port 
expenses  as  indirect  selling  expenses, 
including  in  Hot-Rolled  Steel  from 
Brazil  and  the  facts  surrounding  these 
expenses  have  not  changed.  It  is  further 
claimed  that  there  is  nothing  inequitable 
in  USIMINAS'  treatment  of  its 
warehouse  expense  as  indirect  selling 
expenses,  because  USIMINAS  treated  all 
warehouse  expenses  the  same, 
regardless  of  whether  they  were  related 
to  home  market  sales,  export  sales,  or 
both. 

Department's  Position 

We  disagree  with  petitioners. 
Respondents  consistently  informed  the 
Department  that  USIMINAS  was  unable 
to  segregate  warehousing  expenses  from 
its  indirect  selling  expenses  and  that  it 
had  reported  all  warehousing  as  part  of 
these  expenses.  See  respondents' 
Section  B  response  at  B-50  (August  30, 
1999).  The  Department  did  not  uncover 
any  information  at  verification  to 
indicate  that  USIMINAS  was  able  to 
segregate  warehousing  from  indirect 
expense.  Therefore,  we  have  accepted 
USIMINAS'  data,  as  reported,  and  are 
not  reclassifying  USIMINAS'  indirect 
selling  expenses  as  movement  expenses 
for  this  final  determination. 

Comment  8:  Home  Market  Packing 

Petitioners  request  that  the 
Department  exclude  COSIPA's  home 
market  packing  expenses  from  its  home 
market  sales  analysis  because  the 
Department  was  unable  to  examine  and 
confirm  these  costs  diuing  verification. 
Petitioners  assert  that  at  verification, 
COSIPA  explained  it  had  selected  a 
month  as  representative  of  POI-wide 
packing  costs,  but  that  the  Department 
was  unable  to  examine  and  confirm  the 
validity  of  the  imderlying  presumption 
that  one  month  was,  in  fact, 
representative. 

Respondents  state  that  the 
Department  should  deny  the  petitioners' 
request.  Respondents  note  that  Section 
B  of  COSIPA's  response  made  it  clear 
that  the  adjustment  for  packing 
materials  was  based  on  two 
components:  valuation  of  per  luiit  cost 
and  a  quantification  of  types  of 
materials  used  for  each  packing  type. 
Respondents  argue  that  with  respect  to 


the  valuation  of  the  per  unit  costs  for 
each  type  of  packing,  COSIPA  explained 
at  verification  that  it  used  the  value  of 
material  inputs  in  the  month  of 
September  1998  as  a  representative 
month  for  per  unit  pac}cing  materials 
costs.  Respondents  note  that  COSIPA 
used  the  same  methodology  for  the 
packing  adjustment  for  home  market 
sales  and  export  sales,  so  the 
methodology  was  market-neutral. 

Respondents  point  out  that  the 
Department  verified  that  the  material 
cost  valuations  were  based  on  its 
September  1998  inventory  values  after 
viewing  similar  records  for  purchases 
from  other  months  to  see  if  September 
was  distortive. 

According  to  respondents,  although 
there  were  minor  variations  in  per  unit 
packing  for  some  other  packing 
materials,  the  variations  did  not 
undermine  COSIPA's  methodology  of 
using  prevailing  inventory  valuations  in 
September  as  a  surrogate  for  per  unit 
values  during  the  POI.  Respondents 
point  out  that  there  was  a  decision  to 
defer  additional  verification  of  the 
packing  adjustment  to  the  cost 
verification  to  give  COSIPA  time  to 
prepare  similar  documents  for 
additional  months.  Respondents  note 
that  during  the  cost  verification, 
COSIPA  presented  the  additional 
information  requested  at  the  sales 
verification  but  the  cost  verifiers  did  not 
dedicate  time  in  the  cost  verification  to 
COSIPA's  packing  adjustment. 

Respondents  note  that  the  Department 
will  accept  a  Respondent's  packing 
adjustment  if  reasonable  and  not 
distortive.  Respondents  state  the 
Department  should  reject  the 
petitioners'  request  to  apply  adverse 
inferences  and  to  reject  the  petitioners 
home  market  packing  costs,  and  that 
COSIPA  provided  details  of  its  packing 
adjustment  in  its  Section  B/C  responses, 
as  well  as  explained  and  prepared 
additional  documentation  of  all  aspects 
of  packing  adjustment  at  verification. 

Department's  Position 

We  agree  with  petitioners  that 
COSIPA's  home  market  packing 
expenses  should  be  excluded  from  the 
final  determination.  The  COSIPA 
verification  report  notes  that  COSIPA 
based  its  packing  costs  solely  on 
company  records  for  September  1998. 
While  the  verification  team  attempted  to 
establish  that  these  mid-POI  costs  were 
representative  by  comparing  the 
reported  figures  to  those  for  other 
periods  at  the  beginning  and  end  of  the 
POI,  we  were  unable  to  do  so,  because 
COSIPA  did  not  provide  the  appropriate 
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data  from  its  roicrofiched  records. 
Although  COSIPA  had  been  specifically 
advised  in  the  verification  outline  that 
the  Department  would  be  looking  into 
its  home  market  packing  claim,  COSIPA 
only  produced  worksheets  purporting  to 
reflect  packing  material  costs 
throughout  the  POI  at  the  very  end  of 
verification.  These  data,  however,  were 
untimely  and,  in  any  case,  unverifiable, 
given  that  they  arrived  when  there  was 
no  longer  time  to  look  into  their 
accuracy.  Thus,  we  have  not  reviewed 
this  data  for  the  final  determination. 

We  also  note  that  COSIPA  used  the 
same  methodology  for  its  U.S.  packing 
expense  which,  as  on  the  home  market 
side,  could  not  be  verified.  Because  of 
this  verification  failure  for  U.S.  and 
home  market  packing  expenses,  we  are, 
as  an  adverse  inference,  using  the 
reported  packing  figures  for  export  sales 
while  denying  them  for  normal  value  as 
the  facts  otherwise  available,  in 
accordance  with  sections  776(a)  and  (b) 
of  the  Act.  Section  776  {a){2){D)  requires 
the  use  of  facts  aveiilable  where 
information  can  not  be  verified.  Section 
776(b)  calls  for  the  Department  to  use  an 
adverse  inference  where  it  finds,  as 
here,  that  a  party  failed  to  act  to  the  best 
of  its  ability  to  respond  to  the 
Department's  requests  for  information. 
As  was  made  abundantly  clear  at 
verification,  the  necessary 
documentation  to  calculate  accurate 
packing  costs  for  both  markets  based  on 
a  POI-wide  sampling  of  costs,  was 
readily  at  hand  for  COSIPA.  In  spite  of 
this,  COSIPA  elected  to  base  its  claim 
for  adjustments  for  packing  costs  solely 
on  a  single  month's  inventory  cost 
reports,  without  making  any  effort  to 
establish  the  validity  of  this  assumption. 
Accordingly,  we  find  that  COSIPA  did 
not  act  to  the  best  of  its  ability  to  report 
these  costs,  indeed,  disregarding 
readily-available  cost  data  for  this 
adjustment.  Therefore,  as  an  adverse 
inference,  we  are  denying  the  home 
market  packing  adjustment,  while  using 
the  reported  U.S.  packing  costs,  based 
on  verified  data  for  September,  for 
calculating  EP.  This  approach  is  fully 
consistent  with  the  intent  of  section 
776(b)  of  the  Act,  as  well  as  the  Court's 
holding  in  Timken  Company  v.  United 
States,  673  F.  Supp.  495,  512  (CIT 
1987). 

Comment  9:  COSIPA's  Home  Market 
Billing  Adjustments 

Petitioners  request  that  the 
Department  deny  COSIPA's  claimed 
home  market  billing  adjustments  in 
their  entirety  because  those  adjustments 
could  not  be  verified  or,  alternatively, 
revise  the  adjustments  to  the  amoimts 
that  the  Department  identified  during 


verification.  Petitioners  claim  that 
COSIPA's  billing  adjustment 
methodology  is  questionable  because 
the  Department  disagreed  with  some  of 
COSIPA's  amoimts  during  verification. 

Respondents  state  the  Department 
should  reject  petitioners'  argument  and 
continue  to  grant  COSIPA's  home 
market  billing  adjustment,  as  corrected. 
Respondents  state  the  billing  adjustment 
for  the  first  home-market  sales  trace  was 
properly  verified.  Respondents  argue 
that  the  petitioners  base  their  claim  on 
a  corrected  billing  adjustment  and  an 
ambiguous  sentence  in  the  verification 
report  regarding  an  apparent 
overstatement  of  the  billing  adjustment 
because  the  supplemental  nota  fiscal  on 
its  face  indicated  a  different  corrected 
billing  adjustment  than  that  presented 
by  COSIPA.  Respondents  note  that  the 
"difference"  identified  on  the 
supplementary  nota  fiscal  does  not 
reflect  the  Department's  prescribed 
calculation  (total  credit  divided  by  tons 
shipped)  but  the  calculator  tape  (in 
COSIPA  Sales  Verification  Exhibit  26) 
divides  the  value  of  the  supplemental 
nota  fiscal  by  the  total  quantity  shipped 
to  arrive  at  the  corrected  billing 
adjustment. 

Respondents  point  out  that  on  all 
other  home  market  pre-select  and 
surprise  sales  traces,  the  Department 
noted  no  discrepancies.  Therefore, 
respondents  see  no  reason  to  reject  all 
home  market  billing  adjustments,  as 
petitioners  suggest. 

In  their  rebuttal  briefs,  petitioners 
state  that  the  Department  should  treat 
billing  adjustments  (BILLADJH)  not  as  a 
deduction  to  gross  unit  price 
(GRSUPRH),  but  as  an  addition  to  the 
gross  unit  price.  Petitioners  state  that  a 
careful  analysis  of  COSIPA's  data 
indicates  that  the  company's  reported 
billing  adjustments  represent  increases 
to  gross  unit  price  (as  opposed  to 
deductions).  Petitioners  state  that  in  the 
Preliminary  Determination,  the 
Department  subtracted  billing 
adjustments  (BILLADJH)  from  gross  xmit 
price  (GRSUPRH)  for  all  of  COSIPA's 
home  market  sales.  Petitioners  urge  the 
Department  to  correct  this  alleged  error 
by  adding  billing  adjustments  to  gross 
imit  price,  or  alternatively,  by 
employing  a  second  variable 
(GRSUPRH2)  which  represents  the 
fully-adjusted  gross  unit  price  amoimts 
(i.e.,  the  prices  after  all  billing 
adjustments  have  been  taken  into 
account).  Also  in  their  rebuttal, 
petitioners  withdraw  their  original 
argument  that  these  adjustments  were 
improperly  reported  as  they  believe  it 
would  be  inappropriate  for  the 
Department  to  reward  COSIPA  for  any 


errors  that  may  have  been  found  at 
verification. 

Department's  Position 

The  Department  reviewed  the  per-ton 
calculation  of  COSIPA's  billing 
adjustments  at  verification  and,  minor 
mathematical  corrections  aside,  had  no 
reason  to  question  the  underlying 
methodology.  The  correct  adjustment 
was  calculated  on  a  transaction-specific 
basis  as  the  adjustment's  total  value, 
inclusive  of  taxes,  divided  by  the 
applicable  tonnage.  After  reviewing  tjje 
respondents'  clarifications  on  the  proper 
treatment  of  these  billing  adjustments 
the  Department  does  not  find  error  with 
the  methodology  used  for  calculating 
the  corrected  billing  adjustment  for  this 
sale.  Therefore,  we  agree  with  the 
respondents  that  billing  adjustment 
values  were  properlv  calculated. 

We  also  agree  with  the  argument 
raised  by  petitioners  in  their  rebuttal 
brief.  After  careful  analysis  of  the    " 
information  on  the  record,  we  agree  that 
COSIPA's  billing  adjustments  represent 
increases  to  gross  unit  price,  rather  than 
deductions  from  gross  unit  price.  See 
Memorandum  to  the  File,  dated  January 
7,  2000.  The  Department  has  corrected 
this  error  in  the  final  determination  by 
employing  GRSUPRH2,  which 
represents  the  fully-adjusted  gross  unit 
price  amounts  (i.e.,  the  prices  after  all 
billing  adjustments  have  been  taken  into 
account). 

Comment  10:  COSIPA's  Home  Market 
Resales 

Petitioners  point  out  that  COSIPA  has 
certain  resales  that  were  not  linked  to 
their  original  production  records. 
Instead,  petitioners  state,  COSIPA  relied 
on  product  characteristics  as  described 
on  the  billing  invoice  to  generate 
CO^fNUMs,  making  COSIPA's  reported 
material  specifications  questionable. 
Petitioners  note  that  the  specifications 
reported  by  COSIPA  for  such  resales  are 
not  specifications  of  the  material 
actually  sold,  since  the  material  was 
originally  produced  to  a  different  order. 
Petitioners  further  assert  that  COSIPA 
made  no  attempt  to  link  the  material 
involved  in  such  resales  to  production 
records  even  though  it  said  it  was 
possible  to  do  so.  Petitioners 
recommend  that  the  Department 
exclude  all  sales  of  such  resales,  but 
since  the  resales  cannot  be  separately 
identified,  as  facts  available,  the 
Department  should  exclude  all  home 
market  sales  below  a  specific  price. 

Respondents  state  that  the 
Department  should  use  COSIPA's 
databases  as  submitted  and  verified  by 
the  Department.  Respondents  stress  that 
petitioners  argument  that  the 
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Department  si  lould  exclude  all  of 
COSIPA's  hone  market  sales  with  no 
production  re  :ords  from  its  home 
market  databa  se  demonstrates  a 
wholesale  mii  understanding  of  the 
products  sold 

Respondeni  s  point  out  that  COSIPA's 
initial  Sectior  B  response  indicated  that 
for  some  isola  ted  product  characteristic 
fields,  in  limi  ed  circimistances, 
COSIPA  belie  /ed  it  was  helpful  to 
reference  its  p  roduction  records  to 
confirm  the  C(  trrect  product 
characteristic  code.  Respondents  note 
that  for  a  limi  :ed  category  of  grades, 
COSIPA  refer  meed  production  records 
if  there  was  d  ffering  yield  strength 
information  {,  .e.,  whereas  some  grades 
specified  a  m  nimum  yield  strength, 
some  grades  c  nly  identified  a 
maximum.)  It  addition,  respondents 
note  that  refei  ence  to  production 
records  and  c  istomer  orders  was  also 
helpful  in  coc  ing  the  thickness 
tolerance  fieh  I.  Respondents  state  that 
reference  to  production  records  was 
entirely  unne  ;essary  as  COSIPA's 
invoices  prov  ded  all  of  the  necessary 
information. 

Responden  s  note  that  in  the  event 
COSIPA  was  inable  to  link  a  particular 
invoice  with  i  i  particular  production 
record,  COSD'A  used  alternative 
methodology  for  these  sales  for  certain 
product  char<  cteristic  fields. 
Respondents  joint  out  that  in  the  case 
of  a  customer]  returning  and  COSIPA 
then  reselling  this  product  to  another 
customer,  CO  SIPA  would  lose  the  link 
between  the  i  nal  sale  and  the  original 
production  records.  Respondents  note 
that  COSIPA  ised  the  information  in  the 
invoice  or  cui  tomer  order  or  other 
resource  as  a  jasis  to  decide  the  product 
characteristic  of  the  product  sold. 
Respondents  :laim  that  the  use  of 
alternative  in  brmation  such  as  the 
invoice  is  not  distortive,  and  that  it  is 
fair  to  presunie  a  company  would  not 
mischaracterize  its  product 
characteristic  5  on  an  invoice. 

Responden  ;s  claim  that  petitioners 
logic  is  twist*  d  because  they  assert 
affirmatively  that  the  specifications 
reported  by  QOSIPA  for  resales  are  not 
the  specificat  ions  of  the  material 
actually  sold,  Respondents  point  out 
that  at  the  tin  le  of  invoicing  when  the 
product  is  res  old,  COSIPA  is  able  to 
ascertain  the  broduct  characteristics  of 
the  product  t )  be  sold.  Respondents 
note  that  in  r  ire  cases,  COSIPA  was  not 
in  a  position  to  confirm  the  product 
characteristic  on  the  invoice  with  the 
information  nr  a  particular  production 
run.  Responc  ents  state  that  in  many 
dumping  inv  jstigations,  respondents  are 
not  able  to  at  cess  production 
information   ar  each  individual  invoice. 


Respondents  argue  that  petitioners 
wrongly  claim  that  COSIPA  "made  no 
attempt"  to  link  the  material  invoiced 
and  sold  to  underlying  production 
records.  Respondents  note  that  COSIPA 
explored  several  methods  to  attempt  to 
correlate  production  records  with 
invoices  for  resales;  however,  at 
verification,  for  any  given  resale 
COSIPA  was  not  always  able  to  find  the 
production  records,  invoice  or  order 
related  to  the  original  sale.  Respondents 
note  that  this  is  not  the  same  as  COSIPA 
not  attempting  to  make  the  link  at  all. 

Department's  Position 

We  agree  with  respondents  that  sales 
with  no  production  records  should  not 
be  excluded.  Respondents  have 
consistently  acknowledged  COSIPA's 
inability  to  link  production  records  to  a 
limited  amount  of  sales.  However, 
COSIPA  used  alternative  methodologies, 
such  as  referencing  the  invoice  and 
customer  order,  to  confirm  the  product 
characteristics  of  the  products  sold.  At 
verification,  for  each  home  market  and 
U.S.  sales  traced,  we  compared  product 
characteristics  as  recorded  on  COSIPA's 
nota  fiscal  with  underlying  production 
records  and  did  not  find  a  single 
instance  where  these  characteristics 
differed  between  the  two  sources. 
Therefore,  we  conclude  that  the  nota- 
fiscal  is  a  valid  substitute  for  the 
missing  production  records  in  this  case, 
and  we  find  no  evidence  which  would 
cast  doubt  on  the  reported  specifications 
and  characteristics  of  COSIPA's  sales. 
Accordingly,  we  have  accepted  the 
reported  product  specifications  and 
characteristics  for  this  group  of  sales. 

Comment  11:  Date  of  Sale  for  COSIPA's 
U.S.  Sales 

According  to  petitioners,  per  section 
351.401(i)  of  the  Department's 
regulations,  the  essential  terms  of 
COSIPA's  U.S.  sales  were  established  by 
export  contract  before  the  commercial 
invoice  was  issued  because  sales  price 
did  not  change  after  the  export  contract 
date.  Petitioners  urge  the  Department  to 
use  COSIPA's  contract  date  in  lieu  of 
the  commercial  invoice  date  as  the 
official  U.S.  date  of  sale.  Since  contract 
dates  are  not  reported,  petitioners 
suggest  that,  as  facts  available,  the 
Department  revise  sales  dates  by 
subtracting  an  average  number  of  days 
between  the  export  contract  and 
commercial  invoice  from  the  reported 
sale  dates,  excluding  any  sales  whose 
revised  dates  of  sales  fall  outside  of  the 
POI. 

Respondents  state  that  the 
Department  should  continue  to  use  the 
date  of  sale  as  identified  by  COSIPA  i.e., 
the  eeirlier  of  the  commercial  invoice  or 


the  not  a  fiscal  date,  as  the  date  of  sale, 
not  the  petitioner's  proposed  use  of  a 
surrogate  export  contract  date  as  the 
date  of  sale.  Respondents  note  that  the 
Department  presumptively  used  the 
invoice  date  as  date  of  sale,  although  it 
may  use  another  date  only  if  satisfied 
that  a  different  date  better  reflects  the 
date  on  which  the  exporter  or  producer 
established  the  material  terms  of  sales. 

Respondents  argue  that  use  of  the 
export  contract  date  would  be  unlawful 
and  unreasonable.  Respondents  point 
out  the  export  contract  date  does  not 
establish  the  critical  term  of  sale:  actual 
quantity  produced  and  sold.  According 
to  respondents,  quantity  is  not  known 
imtil,  at  the  earliest,  the  steel  is  actually 
produced  and  leaves  the  factory. 
Respondents  further  note  that  COSIPA's 
date  of  sale  methodology  was  based  on 
its  entire  universe  of  sales  during  the 
POI,  not  a  limited  sample  of  4  or  5  sales. 
Therefore,  that  the  Department's  sales 
traces  at  verification  found  no  instance 
of  the  price  or  quantity  changing  is  of 
little  moment.  Additionally,  the 
Department  addressed  this  very  issue  in 
Hot-Rolled  Steel  from  Brazil,  rejecting 
petitioners'  argimients  regarding 
COSIPA's  date  of  sale. 

Further,  respondents  state  that 
petitioners'  allegations  are  untimely 
since  the  Department's  practice  is  to 
address  the  date  of  sale  issue  in  the 
early  stages  of  an  investigation  in  the 
Section  A  response.  Respondents  argue 
that  during  this  proceeding  neither  the 
petitioners  nor  the  Department  ever 
suggested  COSIPA's  export  contract  date 
would  be  a  more  appropriate  date  of 
sale  at  the  supplemental  Section  A  or  C 
stages  nor  at  verification,  nor  did  the 
Department  request  that  COSIPA  alter 
its  date  of  sale  methodology.  This 
eleventh-hour  challenge  must  be 
rejected,  COSIPA  insists,  as  it  raised  at 
a  stage  in  the  proceeding  which 
precludes  any  correction. 

Department's  Position 

We  agree  with  the  respondents  that 
the  evidence  on  the  record  dofes  not 
establish  that  the  contract  date  best 
represents  the  date  of  sale  for  COSIPA's 
U.S.  sales.  Thus,  for  date  of  sale,  we 
have  continued  to  use  the  earlier  of  the 
commercial  invoice  date  or  the  nota 
fiscal  date.  Petitioners  make  reference  to 
page  9  of  the  COSIPA  verification 
report,  which  states  that  the  export 
contract  "for  U.S.  sales  shows  the  total 
tonnage,  price  and  product  quality.  It 
also  specifies  the  estimated  delivery 
time,  sales  conditions,  payment  terms, 
and  has  the  date  of  issuance."  This 
statement  is  accurate;  however,  this 
statement  only  relates  to  the  tiny 
number  of  COSIPA's  sales  examines. 
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and  does  not  establish  that  the  sales 
conditions  and  payment  terms  do  not 
change  after  the  contract  date.  With  no 
evidentiary  basis  for  disregarding  the 
presumptive  date  of  sale  identified  in 
our  regulations,  we  have  continued  to 
use  COSIPA's  reported  sale  dates, 
consistent  with  our  approach  in  Hot- 
Rolled  Steel  from  Brazil  64  FR  38756, 
38780  (July  19, 1996). 

Comment  12:  Direct  Selling  Expense 
Related  to  U.S.  Sales 

Petitioners  point  out  that  COSIPA 
sells  to  the  United  States  via  COSIPA 
Overseas,  located  in  the  Cayman 
Islands.  Petitioners  argue  that  activities 
conducted  on  behalf  of  COSIPA 
Overseas'  and  the  expenditiu^s 
associated  with  them  relate  exclusively 
to  export  transactions.  (The  precise 
nature  of  these  expenses  necessitates 
extensive  reference  to  business 
proprietary  information.  For  a  complete 
discussion  of  this  issue,  and  our 
position  thereon,  please  see  the  Final 
Analysis  Memorandum,  January  18, 
2000,  a  public  version  of  which  is  on 
file  in  room  B-099  of  the  main 
Commerce  building.)  Petitioners  go  on 
to  indicate  that  COSIPA  funds  these 
expenditures  by  paying  an  amoimt  to 
COSIPA  Overseas  on  sales  from  COSIPA 
to  COSIPA  Overseas.  Petitioners  assert 
that  the  Department  foimd  this  should 
have  been  a  direct  expense.  Therefore, 
petitioners  state  that  the  Department 
should  deduct  this  amoiuit  from  the 
U.S.  price. 

Respondents  assert  that  while 
COSIPA's  accounting  books  refer  to 
these  amounts  as  a  specific  type  of 
expense,  this  label  is  not  entirely 
accurate,  thus  explaining  the 
"confusion"  engendered  by  statements 
referenced  in  the  Department's  COSIPA 
Sales  Verification  Report.  In  fact, 
respondents  conclude,  there  is  no  basis 
in  fact  or  law  for  concluding  that  these 
amounts  represent  direct  selling 
expenses  or  for  deducting  these 
amoimts  from  COSIPA's  U.S.  sales 
prices. 

Department's  Position 

We  disagree  with  petitioners.  After 
careful  review  of  the  record,  the 
Department  has  determined  that  the 
foreign  sales  expense  identified  by 
petitioners  cannot  be  considered  a 
direct  expense,  since  the  accounting 
entries  do  not  represent  an  "expense"  at 
all.  Therefore,  despite  the  ambiguity 
engendered  by  statements  recounted  in 
the  COSIPA  verification  report  on  this 
subject,  the  Department  cannot  treat 
these  accoimting  entries  between 
COSIPA  Overseas  and  COSIPA  as  direct 
selling  expenses  because  they  do  not 


invoice  "expenses"  of  any  kind.  See 
Final  Analysis  Memorandum  for  an 
additional  discussion  of  this  issue. 

Comment  13:  Imputed  Interest  Revenue 

Respondents  argue  that  the 
Department  should  not  impute  interest 
revenue  on  sales  for  which  COSIPA  has 
never  been  paid  and  therefore  never 
collected  such  revenue.  Respondents 
note  that  for  COSIPA's  home  market 
sales  that  remained  luipaid  as  of 
October  1,  1999  (the  date  of  its  first 
supplemental  response),  the  Department 
selected  October  1,  1999,  as  a  surrogate 
payment  date  and  used  that  date  to 
calculate  an  imputed  interest  revenue. 
Respondents  state  that  in  the 
Preliminary  Determination,  the 
Department's  decision  to  impute 
interest  revenue  is  based  upon  an 
incorrect  assumption  that  COSIPA  will 
■inevitably  be  paid  for  these  sales  and 
will  collect  interest  and  penalties. 
Respondents  acknowledge  that  it 
receives  interest  revenue  from 
customers  who  pay  late,  but  states  it  has 
reported  these  receipts  appropriately. 
However,  respondents  state  that  the 
record  does  not  support  the 
Department's  decision  to  impute 
interest  revenue  receipts  on  sales  for 
which  no  payment  at  all  has  been 
received,  and  that  COSIPA  caimot 
predict  with  certainty  when,  or  if, 
certain  customers  will  pay  the  invoiced 
amoimt  (including  late  pajonent 
charges).  Respondents  state  that  the 
Department's  reference  in  the 
Preliminary  Determination  to  Section 
776(b)  of  the  Act,  which  authorizes  the 
use  of  adverse  inferences  against  parties 
who  fail  to  cooperate,  is  unwarranted 
with  regard  to  home  market  interest 
revenue  on  unpaid  sales.  Respondents 
reference  Olympic  Adhesives  Inc.  v. 
United  States,  899  F2nd  1565,  1573 
(Fed.  Cir.  1990)  and  state  that  a 
company's  inability  to  provide 
information  is  not  the  same  as  a  refusal 
to  provide  that  information. 

Petitioners  state  that  if  it  is  in  fact  the 
case,  as  respondents  claim,  that  there  is 
ample  reason  to  believe  that  the  sales 
with  missing  pajTnents  within 
COSIPA's  home  market  dataset  are  sales 
for  which  full  payment  is  not  expected 
by  COSIPA,  then  the  Department  should 
classify  all  of  those  sales  as  being  made 
outside  of  the  ordinary  course  of 
business,  and  should  exclude  those 
sales  from  its  margin  analysis. 
Petitioners  state  that  companies  such  as 
COSIPA  will  not  ordinarily  sell 
merchandise  to  customers  from  whom 
they  do  not  expect  payment  in  full  for 
the  merchandise.  Petitioners  emphasize 
that  while  non-payment  of  some  portion 
of  bills  is  a  possibility,  it  is  not  the 


normal  practice  for  any  company  within 
a  market  economy  desiring  to  stay  in 
business  for  very  long. 

Department's  Position 

We  disagree  with  the  respondents' 
argument,  and  agree,  in  part,  with  the 
petitioners'  argument.  We  agree  with  the 
general  principlaof  the  petitioners' 
argimient  that  it  is  not  the  normal 
practice  for  a  company  operating  within 
a  market  economy  to  continue  operating 
for  any  length  of  time  under  conditions 
of  non-payment  for  a  significant  portion 
of  its  invoices.  At  minimum,  if  a 
company  over  time  does  not  receive  a 
significant  portion  of  payments,  the 
company  would  certainly  fry  to 
minimize  this  loss  by  discontinuing 
selling  to,  or  altering  the  level  of 
business  conducted  with  these 
customers.  Although  COSIPA  may 
indeed  not  receive  full  payment  (with 
interest  and  penalties)  for  a  certain 
nvunber  of  sales,  the  Department  cannot 
assume  non-payment  for  all  sales  with 
missing  payments  reported  to  the 
Department.  Without  any  additional 
evidence  supporting  the  respondent's 
claim  on  this  matter,  the  Department  is 
not  in  a  position  to  assume  non- 
payment of  interest  revenue  for  all  of 
these  sales.  Stating  this,  the  Department 
likewise  cannot  assume  the  petitioners' 
argument  that  these  sales  are  sales 
outside  the  ordinary  course  of  trade  is 
accurate,  absent  additional  record 
evidence.  Therefore,  for  sales  with 
unreported  payment  dates,  we  are 
continuing  as  we  did  in  the  Preliminary 
Determination,  64  FR  61249,  61259 
(November  10, 1999)  to  calculate  an 
imputed  interest  revenue  expense  for 
COSIPA.  See  Final  Analysis 
Memorandum. 

Comment  14:  Home  Market  Freight 
Adjusted  by  ICMS  Tax 

Respondents  argue  that  the 
Department  should  not  make  a 
downward  adjustment  to  the  reported 
home  market  fi^ight  adjustments  for 
ICMS.  Respondents  note  that  in  the 
Preliminary  Determination,  the 
Department  excluded  from  home  market 
inland  freight  costs  the  associate  ICMS 
taxes.  Respondents  state  that  the 
Department  is  obligated  to  make 
deductions  from  normal  value  for  all 
inland  freight  expenses  associated  with 
home  market  sales.  See  19  U.S.C. 
1677b(a)(6)(B).  Respondents  state  that 
neither  the  Department  is  obligated  to 
make  deductions  from  normal  value  for 
all  inland  freight  expenses  associated 
with  home  market  sales.  See  19  U.S.C. 
1677b(a)(6){B).  Respondents  state  that 
neither  the  Department  nor  the    ^ 
petitioners  have  suggested  that  the 
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respondents  ari  <  receiving  some  form  of 
tax  credit  as  th^y  do  in  connection  with 
the  ICMS  paid  bn  raw  materials 
purchases;  nor  can  this  inference  be 
gathered  fix)m  any  other  Brazilian 
proceeding.  Respondents  conclude  that 
the  Department  should  find  that  taxes 
paid  on  freight  expenses  are  part  of 
movement  exposes,  and  deduct  the 
ICMS  incurred  on  freight  from  normal 
value  (in  addition  to  the  expense  for  the 
freight  service  iiself),  as  it  has  done  in 
all  previous  investigations  and 
administrative  reviews  involving 
Respondents.  See  Final  Results  of 
Antidimiping  Duty  Administrative 
Review:  Silicon  Metal  from  Brazil,  63 
FR  6899,  6908  (February  11,  1998). 

Petitioners  argue  that  the  Department 
correctly  subtracted  ICMS  taxes  from 
the  respondents'  home  market  inland 
freight  amountsl  Petitioners  state  that 
the  ICMS  tax  is  lunquestionably  a  VAT 
tax  and  that  the  Department's 
adjustment  is  consistent  with  its  current 
methodology  (ptetitioners  cite  to  Hot 
Rolled  Steel  froin  Brazil).  Petitioners 
claim  that  the  respondents'  assertion 
that  the  Department  has  included  ICMS 
taxes  in  home  market  freight  expenses 
in  "all  previous  I  investigations  and 
administrative  i^views"  involving 
respondents  is  not  accurate,  and  that 
there  is  no  basis  on  the  record  in  this 
investigation  to  deviate  from  the 
Department's  sttted  practice. 

Department's  Pt  sition 

We  agree  witt  petitioners.  For 
USIMINAS'  US,  sales  examined  at 
verification,  restondents  did  not 
include  ICMS  ta  >c  within  home  market 
inland  freight  fa  r  U.S.  sales,  but  did 
include  ICMS  taxes  in  inland  freight  for 
home  market  sa]  es.  Likewise,  COSIPA 
did  not  include  ICMS  taxes  within 
home  market  inland  freight  for  U.S. 
sales.  For  COSIPA's  home  market  sales, 
the  evidence  is  anclear.  The  vast 
majority  of  sales|  examined  at 
verification  weri  within  Sao  Paulo  state 
and,  thus,  freight  charges  would  not  be 
subject  to  ICMS  taxes;  the  freight 
invoice  for  one  ijemaining  home  market 
observation  indicated  no  ICMS  taxes 
were  included.  However,  COSIPA  has 
stated  affirmatively  that  "freight  charges 
are  based  on  the  services  plus  any 
applicable  taxesj(i.e.,  ICMS  tax).  In  this 
scenario,  the  freight  provider  then 
remits  the  taxes  collected  from  *  *  * 
COSIPA  and  USJMINAS  to  the  state." 
USIMINAS/COaiPA  Case  Brief  at  5 
(original  emphasis);  see  also 
Respondents'  Supplemental 
Questionnaire  R^ponse,  October  29, 
1999,  at  9.  Thus,  we  conclude  that  the 
preponderance  qf  record  evidence 
indicates  that  iot  USIMINAS/COSIPA, 


home  market  freight  carriers  on 
interstate  nms  include  ICMS  in  thefr 
freight  charges.  This  is  similar  to  the 
reporting  of  ICMS  taxes  on  sales  of  the 
merchandise  under  investigation  (ICMS 
taxes  are  paid  on  home  market  sales  and 
not  on  U.S.  sales;  we  deduct  ICMS  taxes 
from  reported  gross  unit  price).  If  ICMS 
taxes  are  included  within  movement 
expenses,  which  are  deducted  from  the 
gross  unit  price,  and  we  calculate  gross 
unit  price  net  of  ICMS  taxes,  then  the 
movement  expenses  should  similarly  be 
a  net  of  the  ICMS  taxes.  ICMS  taxes 
must  be  concurrently  deducted  from 
movement  expenses,  as  well  as  gross 
unit  price  to  make  the  entire  calculation 
tax-neutral. 

In  the  Second  Supplemental 
Questionnaire,  we  asked  respondents  to 
report,  for  each  individual  sale,  the 
ICMS  taxes  paid  on  inland  freight  on  the 
sales  tape.  Respondents  replied: 
"(wjhether  or  not  the  ICMS  is  included 
in  the  transport  expense  paid  by 
Respondents  depends  on  the  destination 
of  the  shipment.  For  example,  for 
shipments  by  COSIPA  to  destinations 
within  the  state  of  Sao  Paulo,  COSIPA 
pays  the  transporter  its  fee  for  the 
transport  services,  and  then  COSIPA 
pays  the  ICMS  directly  to  the  state.  For 
shipments  outside  the  state  of  Sao 
Paulo,  it  is  the  transporter's 
responsibility  to  pay  ICMS."  See 
Respondents'  Supplemental  Response  at 
9  (October  29, 1999).  Respondents 
stated  that  the  Department  should 
deduct  any  ICMS  paid  by  respondents 
directly  to  the  state,  but  if  they  could 
not  identify  these  ICMS  taxes,  it  would 
only  prejudice  them.  Respondents 
claimed  that  they  were  unable  to 
perfectly  isolate  ICMS  related  to  freight 
in  the  time  permitted  (see  Id.  at  10). 
Therefore,  they  did  not  report  it 
separately.  Printouts  in  USIMINAS" 
sales  verification  exhibits  indicate  that 
they  are  indeed  able  to  break  out  ICMS 
paid  to  the  freight  provider.  Because 
respondents  have  failed  to  provide 
information  by  the  deadline  for 
submission,  the  Department  is  required 
to  apply  facts  available  under  section 
776(a)(2)(A).  Moreover,  because 
respondents  has  not  acted  to  the  best  of 
its  ability  to  identify  the  amount  ICMS 
an  adverse  inference  is  appropriate 
under  776(b).  Consequently,  as  facts 
available,  we  have  deducted  ICMS  tax 
from  movement  expenses  (for  all  home 
market  sales  with  inland  freight 
reported,  by  USIMINAS/COSIPA  and 
their  affiliated  resellers)  based  on  the 
highest  rate  applicable  to  respondents, 
18  percent.  See  Respondents'  Section  B 
Response  at  B-42  (August  30.  1999). 
While  COSIPA  may  not  have  paid  taxes 


on  some  of  those  sales,  we  are  deducting 
ICMS  taxes  nonetheless  since  we  have 
no  way  of  distinguishing  which  sales 
had  ICMS  tax  since  respondents  did  not 
break  out  the  taxes  as  requested. 

Comment  15:  Non-Rectangular  Blanks 

Respondents  argue  that  the 
Department  should  exclude  all  non- 
rectangular  blanks  from  the  scope  of  the 
investigation.  Respondents  submit  a 
brief  historical  overview:(l) 
Respondents  submitted  on  July  12,  1999 
a  letter  requesting  the  Department  to 
exclude  all  non-rectangular  blanks  from 
the  scope  of  the  investigation;  (2)  the 
Department's  November  1,  1999; 
Memorandimi  from  Case  Analyst  to 
Joseph  A.  Spetrini  (Scope 
Memorandum)  did  not  identify  or 
address  the  respondent's  scope  request; 
and  (3)  since  the  Preliminary 
Determination,  petitioners  have 
requested  the  Department  to  exclude 
most  non-rectangular  blanks  from  the 
scope  of  the  investigation. 

Respondents  empnasize  that  there  is  a 
subset  of  non-rectangular  blanks  that  is 
covered  by  the  respondents  exclusion 
request  which  is  not  covered  by 
petitioners'  request.  The  petitioners' 
exclusion  request  proposes  to  limit  the 
exclusion  only  to  non-rectangular 
blanks  that  are  in  the  "approximate 
shape  or  outline  of  a  finished  article." 

Respondents  argue  that  the 
Department  should  revise  petitioners' 
proposed  exclusion  definition  for 
several  reasons:  (1)  It  would  be  difficult 
for  U.S.  Customs  officials  to  determine, 
on  an  entry-by-entry  basis,  whether  a 
particular  non-rectangular  blank 
approximates  the  shape  or  outline  of  a 
finished  article;  (2)  the  petitioners' 
exclusion  request  does  not  consider  the 
fact  that  consumers  of  non-rectang\ilar 
blanks  normally  require  the 
manufacturer  to  stamp  the  product  into 
a  shape  that  is  similar  to  the  shape  of 
the  final  finished  product;  for  the 
customer  to  do  otherwise  would  not  be 
economical;  (3)  an  application  of  the 
Diversified  Products  criteria 
demonstrates  that  all  non-rectangular 
blanks  should  be  excluded.  In 
particular,  there  are  significant  and 
meaningful  differences  in  the  physical 
characteristics  of  the  product,  the 
expectations  of  the  ultimate  purchasers, 
the  ultimate  use  of  the  product,  and  the 
channels  of  trade  in  which  the  product 
is  sold,  frtm  the  primary  cold-rolled 
steel  products  subject  to  this 
investigation.  See  Diversified  Products 
v.  United  States,  572  F.  Supp  883  (CIT 
1983).  Respondents  refer  to  their  July 
12, 1999,  analysis  of  the  Diversified 
Products  criteria  and  state  that  the 
appUcation  of  the  Diversified  Products 
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criteria  is  identical  whether  or  not  the 
non-rectangular  blank  conform  with  the 
petitioners'  proposed  definition  of  the 
non-rectangular  blanks  excluded  from 
the  investigation.  • 

Petitioners  initially  point  out 
although  parties  agree  on  the  term 
"blanks,"  petitioners  did  not  exclude  all 
cold-rolled  steel  of  non-rectangular 
shape.  See  Scope  Exclusion  Letter  at  2. 
Petitioners  maintain  that  if  cold-rolled 
steel  imports  are  within  the  scope 
definition,  then  they  are  covered  by  the 
investigation,  regardless  of  their  shape. 
Referring  to  Chapter  72,  Note  l.(k)  of  the 
HTSUS  (already  set  up),  petitioners 
state  that  non-rectangular  shapes  are 
properly  classified  as  "flat-rolled 
products."  Petitioners  stress  that 
products  that  should  not  be  classified  as 
"flat-rolled  products"  are  those  that 
assume  the  character  of  products  of 
other  headings. 

Petitioners  argue  that  if  the 
Department  were  to  revise  the  scope  of 
the  investigation,  it  would  be  an 
invitation  to  circumvent  this 
proceeding,  an  abuse  of  its  discretion, 
and  a  direct  contradiction  to  recent 
pronouncements  by  the  Administration 
that  the  law  will  be  vigorously  enforced. 
According  to  petitioners,  respondents' 
argument  that  there  is  "no  commercial 
incentive"  for  a  customer  to  insert  an 
additional  step  into  its  production 
process  is  false.  Petitioners  maintain 
that  if  respondents  can  avoid  a  duty  cost 
with  a  less  expensive  change — i.e., 
cutting  a  comer  of  a  steel  sheet — then 
there  is,  in  fact,  a  "commercial 
incentive,"  and  such  imported  products 
would  compete  for  sales  with  products 
made  by  the  domestic  industry. 

With  regard  to  respondents'  argiunent 
that  the  definition  provided  in 
Petitioners'  Scope  Clarification  Letter 
would  be  "immanageable"  by  the  U.S. 
Customs  Service,  petitioners  maintain 
that  the  letter  makes  clear  that  products 
that  assimie  the  character  and  parts  or 
finished  articles  are  not  intended  to  be 
covered.  Petitioners  also  disagree  with 
respondents'  contention  that  application 
of  Diversified  Products  criteria  suggests 
that  all  non-rectangular  blanks  should 
be  excluded.  According  to  petitioners, 
their  letter  reveals  that  the  products  not 
included  are  those  that  are  actually 
dedicated  components  of  other  items  or 
complete  articles  themselves. 
Petitioners  note  that  there  is  a  real 
diff^erence  between  a  steel  sheet  that  has 
been  cut  to  a  shape  that  is  technically 
non-rectangular  and  a  piece  of  steel  that 
can  only  be  used  as  part  of  some  other 
article. 

Petitioners  submitted  a  clarification  to 
the  scope  exclusion,  which  replaces 
petitioners'  November  3, 1999 


submission.  Petitioners  agree  that  the 
following  product  should  be  excluded 
from  the  scope  of  the  instant 
investigation:  "Non -rectangular  shapes, 
not  in  coils,  which  are  the  result  of 
having  been  processed  by  cutting  or 
stamping  and  which  have  assumed  the 
character  of  articles  or  products 
classified  outside  chapter  72  of  the 
HTSUS."  See  Petitioners'  Draft  of  Scope 
Exclusion/Clarification  Letter  (January 
12,  2000).  Petitioners  emphasize  that 
any  product  that  does  not  meet  these 
specifications  is  included  within  the 
scope  of  the  investigation. 

Department's  Position 

We  agree  with  petitioners,  who  have 
revised  the  scope,  carefully  articulating 
the  "non-rectangular"  products  that  are 
excluded.  It  has  been  determined  that 
the  HTSUS  will  be  the  governing  factor 
for  classifying  these  products.  In  this 
case,  products  that  are  no  longer 
commercially  recognized  as  basic  steel 
mill  products — i.e.,  advanced  products 
which  have  assumed  the  character  of 
articles  or  products  classified  outside 
Chapter  72  of  the  HTSUS— will  not  be 
included  in  the  scope.  See  "Scope  of  the 
Investigation,"  above. 

Comment  16:  Thickness  Tolerance 

The  respondents  contend  that  the 
Department  should  recognize  COSIPA's 
3/4  mill  thickness  tolerance  code 
distinctions.  Respondents  note  that  the 
Department's  antidumping 
questionnaire  identifies  codes  for 
thickness  toleremce  to  include  V4  mil 
tolerance,  V2  mil  tolerance,  and  standard 
mil  tolerance.  Respondents  further  state 
that  the  questiormaire  also  allows 
respondents  to  specify  and  explain  any 
other  codes  for  thickness  tolerances 
which  they  consider  applicable  to  the 
subject  merchandise.  In  response  to  the 
questionnaire,  respondents  note  that 
they  provided  a  code  which  represents 
subject  merchandise  with  a  %  mil 
thickness  tolerance. 

Respondents  note  that  in  the 
Preliminary  Determination,  the 
Department  treated  %  mil  tolerance  as 
standard  mill  tolerance.  The 
respondents  state  that  the  Department 
has  not  provided  an  explanation  why  it 
recognized  some  tolerance  distinctions 
while  at  the  same  time  it  has  ignored 
other  tolerance  distinctions  of  the  same 
magnitude.  Respondents  believe  that  the 
Department  should  revise  its  computer 
programs  so  that  ^A  mil  thickness 
tolerance  sales  are  kept  distinct  from 
standard  tolerance  sales. 

Petitioners  disagree  with  the 
respondents'  argument  that  %'mil 
thickness  tolerance  sales  should  be  kept 
distinct  from  standard  tolerance  sales. 


Petitioners  believe  the  Department 
should  reject  this  eirgument  since 
respondents  were  offered  an 
opportimity  to  propose  a  ^U  mil 
thickness  tolerance  in  their  response  to 
the  Department's  model-matching 
criteria,  and  did  not.  Petitioners  make 
reference  to  respondents'  August  30, 
1999,  questionnaire  response,  which 
states  that  sales  are  categorized  as 
standard  tolerance  sales  which  meet  the 
following  conditions:  (1)  Customer  did 
not  specify  a  thickness  tolerance;  (2) 
sales  which  cannot  be  linked  to  a 
customer  order;  (3)  sales  from  inventory. 

Petitioners  state  that  the  burden  is  on 
the  respondents  to  justify  the  need  for 
an  additional  tolerance  category,  and 
that  the  respondents'  case  brief  has 
offered  nothing  more  than  the 
unsupported  assertion  that  the  V4  mil 
thickness  tolerance  is  a  "fairly  common 
customer  specification"  for  COSIPA 
sales.  Petitioners  believe  that  the 
Department's  decision  to  place  these  V4 
mil  tolerance  sales  into  the  standard  mil 
category  is  consistent  with  respondents' 
own  practice  of  assigning  various 
categories  of  sales  to  the  standard 
category,  which  in  effect  uses  that 
category  as  a  "catchall". 

Department's  Position 

We  agree  with  petitioners.  The 
respondents  were  given  every 
opportunity  to  propose  a  %  mil 
thickness  tolerance  in  their  response  to 
the  Department's  model-match  criteria, 
and  did  not.  In  fact,  the  antidumping 
questiormaire  explicitly  states  that  if  the 
respondents  need  to  add  subcategories 
to  tbe  thickness  tolerances,  the 
respondents  should  contact  the 
Department  immediately  and  describe 
why  the  Department  should  use  this 
information  to  define  identical  and 
similar  merchandise.  Respondents  did 
not  contact  the  Department  as 
requested,  nor  did  the  Respondents 
place  any  information  on  tbe  record  to 
indicate  that  V*  mil  tolerance  is  a 
industry-wide  recognized  mil  tolerance 
category.  In  their  questionnaire 
response,  the  respondents  simply  stated 
that  they  were  adding  this  additional 
thickness  tolerance  to  the  mil  thickness 
tolerances  categories  provided  by  the 
Department.  However,  respondents 
failed  to  submit  any  information  or 
documentation  which  would  indicate 
that  the  steel  industry  recognizes  "% 
mil"  tolerances  as  a  production 
standard,  as  it  does  V4  mil  and  mil 
tolerances.  Therefore,  for  the  Final 
Determination,  we  continued  to  treat  the 
limited  number  of  %  mil  tolerance  sales 
as  standard  mil  tolerance. 


-* 
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Comment  17 
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Credit  Cost  Calculations 


The  respon  dents  note  that  in  the 
Preliminary  I  letermination  the 
Department  adjusted  the  credit  cost 
calculation  for  USIMINAS  because 
USIMINAS  hfcd  calculated  credit  costs 
based  on  a  gri  )ss  price.  The  Department 
adjusted  the  ( redit  cost  calculation  by 
deducting  ta>  es  from  gross  price. 
Respondents  state  that  in  the  event  the 
Department  c  sntinues  to  deduct  taxes 
&t)m  gross  pr  ce  prior  to  calculating 
credit  costs,  t  le  Department  may  now 
use  USIMINAS'  reported  credit  costs, 
since  the  adju  stment  was  already  made 
to  the  respondent's  data  in  the  October 
29.  1999,  subiiission. 

Petitioners  po  not  address  this  issue 
in  their  rebutllal  briefs. 

Department's  Position 

The  Depart  nent  concludes  that  it  is 
appropriate  tq  deduct  taxes  irom  gross 
unit  price  for  the  calculation  of  credit 
costs  in  the  piial  Determination.  We 
accept  the  respondents'  adjusted  credit 
costs,  which  were  calculated  using 
prices  net  of  ti  ixes. 

Comment  18:  Theoretical  Weight  Sales 

Respondent ;  state  that  the 
Department  adjusted  all  home  market 
sales  with  a  conversion  factor,  which 
was  used  by  tie  Department  in  a  recent 
administrative  review  involving  cold- 
rolled  steel.  Respondents  note  that  on 
October  29,  1999,  USIMINAS  provided 
the  Department  with  a  conversion  factor 
based  on  its  historical  sales  experience. 
Respondents  assert  that  the  Department 
verified  the  conversion  factor  and  that 
the  Departmeiit  verified  that  USIMINAS 
sells  sheet  in  tne  home  market  based  on 
both  theoretictl  weight  and  adjusted 
theoretical  weight.  Respondents  note 
that  all  USIMINAS"  U.S.  sheet  sales  are 
on  adjusted  theoretical  basis.  Therefore, 
respondents  cantend  that  in  matching 
these  U.S.  salep  of  sheet  to  home  market 
sales,  it  is  necessary  to  adjust  the  home 
market  sheet  sales  sold  on  a  theoretical 
weight  basis  tq  an  adjusted  theoretical 
weight  basis,   i 

Respondent)  contend  that  in  light  of 
USIMINAS'  submissions,  the 
Department  cm  now  adjust  price  and 
charges  for  UaMINAS'  home  market 
theoretical  weight  sales.  They  note  that 
the  adjusted  th  eoretical  weight  is  always 
greater  than  th  i  theoretical  weight. 
Respondents  note  that  when  the 
Department  ac^usts  prices  and  charges, 
the  Department  must  divide  by  the 
conversion  fac  or.  Respondents  note 
that  this  applies  to  all  adjustments 
except  freight  4nd  other  adjustments  not 
dependent  on  Invoice  weight. 
Respondents  cbntend  that  freight  costs 


are  invoiced  by  freight  providers  on  a 
gross  weight  basis.  Respondents  note 
this  also  applies  to  packing  costs  which 
were  calculated  on  an  actual  weight 
basis. 

Petitioners  argue  that  Department 
should  reject  the  conversion  factor 
provided  by  USIMINAS,  and  as  facts 
available,  continue  to  convert  all  of 
USIMINAS'  home  market  theoretical 
weight  sales  to  an  actual  weight  basis  by 
multiplying  the  reported  quantities  for 
these  sales  by  0.96  and  dividing  the 
reported  prices  for  these  sales  by  that 
factor. 

Petitioners  state  that  the  conversion 
factor  provided  by  USIMINAS  at 
verification  relates  exclusively  to 
conversions  from  a  theoretical  weight 
basis  to  an  adjusted  theoretical  weight 
basis,  meaning  that  the  company  still 
has  never  provided  a  conversion  factor 
that  might  be  used  to  convert  actual 
weight  to  a  theoretical  weight  basis  {or 
vice  versa).  Petitioners  argue  that  the 
conversion  factor  provided  by 
USIMINAS  is  suspect,  and  state  that  the 
respondents  have  not  put  forward  any 
arguments  which  provides  the 
Department  with  any  reason  to  alter  its 
use  of  facts  available  for  the  final 
determination.  Petitioners  also  refer  to 
the  verification  report  which  states  that 
the  USIMINAS  conversion  factor  was 
based  on  a  study  done  a  long  time  ago. 
Petitioners  argue  that  this  statement 
provides  reason  to  doubt  whether  the 
figure  provided  by  USIMINAS 
represents  the  relationship  between  the 
company's  theoretical  weight  quantities 
and  adjusted  theoretical  weight  sales 
quantities  during  the  period  of 
investigation. 

Department's  Position 

In  the  Preliminary  Determination  we 
treated  all  USIMINAS'  U.S.  sales  as 
actual  weight  sales,  and  we  treated  all 
USIMINAS'  home  market  sales  of  sheet 
as  theoretical  weight  sales.  USIMINAS 
later  clarified  that  its  U.S.  sales  of  sheet 
are  in  adjusted  theoretical  weight  and 
its  home  market  sales  are  in  adjusted 
theoretical  and  theoretical  weight,  and  it 
provided  a  conversion  factor  between 
theoretical  and  adjusted  theoretical 
weight.USIMINAS  claimed  that 
adjusted  theoretical  weight 
approximates  actual  weight. 

While  we  verified  the  relationship 
between  theoretical  and  adjusted 
theoretical  weight  using  this  factor,  we 
find  that  USIMINAS  did  not  submit 
convincing  evidence  that  adjusted 
theoretical  weight  approximates  actual. 
Therefore,  for  the  final  determination, 
we  are  using  the  factor  submitted  by 
USIMINAS  to  convert  its  U.S.  and  home 
market  adjusted  theoretical  weight  sales 


to  theoretical  weight  (including 
conversion  of  all  prices  and 
adjustments,  excepting  packing).  We 
then  converted  the  U.S.  and  home 
market  theoretical  weight  to  actual 
weight  (including  conversion  of  all 
prices  and  adjustments,  excepting 
packing)  using  the  factor  used  in  the 
Preliminary  Determination  64  PR  61249, 
61259  (November  10, 1999). 

Comment  19:  PIS/COFINS  Taxes 

Respondents  argue  that  the 
Department  incorrectly  declined  to 
deduct  PIS  and  COFINS  taxes  from 
home  market  prices.  Respondents  note 
that  the  tax  adjustment  provision  of 
section  773(a)(6)(B)(iii)  of  the  Act 
ensures  that  the  Department  makes  a 
tax-neutral  comparison  when  comparing 
normal  value  to  export  price  by 
requiring  the  Department  to  adjust 
normal  value  by  the  amount  of  any 
indirect  taxes  imposed  on  home  market 
sales,  but  not  on  export  sales. 
Respondents  state  that,  until  recently, 
the  Department  considered  Brazil's 
Programa  de  Integracao  Social  (PIS)  and 
Contribuicao  do  FinSocial  (COFINS) 
taxes  to  be  indirect  taxes  that  fall  within 
the  meaning  of  the  tax  adjustment 
provision.  The  Department's  change  in 
its  treatment  of  these  taxes,  according  to 
respondents,  is  based  on  a  factually 
incorrect  assumption  that  these  taxes 
apply  to  total  gross  revenues  and  on  a 
legally  improper  understanding  of  what 
indirect  taxes  are. 

Respondents  point  out  that  the  statute 
and  prior  case  law  make  clear  that  three 
circumstances  must  exist  for  the  tax 
adjustment  provision  to  apply  to  a 
particular  tax.  First,  the  tax  must  be 
"directly"  imposed  on  the  home  market 
product.  Second,  it  must  be  rebated  or 
not  collected  on  export  sales.  Third,  it 
must  be  added  to  or  included  in  the 
price  of  the  home  market  sale. 
Respondents  argue  that  the  fact  that 
these  taxes  are  not  imposed  on  exports 
has  never  been  an  issue.  Thus, 
respondents  state  that  the  only 
requirements  of  significance  in  this 
review  are  the  first  and  third 
requirements. 

With  the  Department  failing  to  adjust 
respondents'  home  market  price  for 
Brazil's  PIS/COFINS  taxes  in  the 
Preliminary  Determination,  respondents 
argue  that  the  Department  incorrectly 
determined  that  "these  taxes  are  levied 
on  total  revenues."  Respondents  state 
that  until  recently,  the  Department 
consistently  held  that  PIS/COFINS  fall 
within  the  meaning  of  the  tax 
adjustment  provision.  Respondents  cite 
nimierous  antidumping  cases  from 
Brazil  in  support  of  their  position  that 
PIS  and  COFINS  should  be  deducted 
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from  home  market  price.  See 
respondents'  Case  Brief  at  17. 

Respondents  contend  that  in  the  Final 
Administrative  Review  of  Silicon  Metal 
from  Brazil,  62  FR  1970  Uanuary  14, 
1997)  (Silicon  Metal  from  Brazil,  1997), 
the  Department  erroneously  determined 
that  PIS/COFENS  are  analogous  to  two 
Argentine  taxes  previously  determined 
not  to  be  indirect  taxes  within  the 
meaning  of  the  tax  adjustment 
provision.  Respondents  state  that  in  the 
Final  Determination  of  the  Less-Than- 
Fair  Value  Investigation  of  Silicon  Metal 
from  Argentina,  56  FR  37891  (August  9, 
1991)  (Silicon  Metal  from  Argentina), 
the  Department  refused  to  make  an 
upward  adjustment  to  U.S.  price  for  two 
Argentine  taxes  because  these  taxes 
were  based  on  non-sales  revenue  as  well 
as  sales  revenue.  Respondents  argue  that 
the  Department  concluded  that  these 
taxes  were  not  "directly"  imposed  on 
Argentine  sales  within  the  meaning  of 
section  773(a)(6)(B)(iii)  of  the  Act. 

According  to  respondents,  petitioners 
in  Silicon  Metal  from  Brazil,  1997 
glossed  over  the  fact  that  Brazilian  and 
Argentine  taxes  are,  in  fact,  vastly 
different  by  asserting  that  PIS/COFINS 
are  "almost  identical"  to  the  two 
Argentine  taxes.  Respondents  state  that, 
contrary  to  the  Argentine  taxes,  PIS/ 
COFINS  are  imposed  only  on  a 
company's  sales  revenue. 

In  addition,  respondents  claim  that 
the  Department's  decision  not  to  make 
an  adjustment  for  PIS  and  COFINS  is 
imsupported  by  any  accounting  or 
economic  analysis.  Respondents 
contend  that  the  fact  that  PIS  and 
COFINS  sales  taxes  are  calculated  on  an 
aggregate  basis  as  opposed  to  an 
invoice-specific  basis  is  irrelevant — the 
tax  liability  is  the  same.  In  respondents' 
view,  no  basis  exists  to  conclude  that 
the  manner  of  calculating  a  tax 
disqualifies  a  tax  from  an  adjustment 
under  section  773(a)(6)(B)(iii)  of  the  Act. 

Respondents  state  that  the 
Department  has  not,  in  any  of  its 
decisions  relating  to  this  issue, 
identified  any  support  for  its 
classification  of  a  sales  tax  as  a  "gross 
revenue  tax"  simply  because  it  is 
calculated  on  an  aggregate  basis.  As  a 
result,  respondents  reiterate  that  the 
taxes  are  based  exclusively  on  home 
market  sales  and  for  this  reason  the 
Department  for  almost  two  decades 
found  these  taxes  to  qualify  for  a 
circumstance  of  sale  adjustment. 

Respondents  state  that  the  third 
prong,  inclusion  of  the  taxes  in  the 
home  market  price,  is  satisfied  in  the 
instant  case;  the  Department  has  never 
based  its  denial  of  the  PIS/COFINS 
adjustment  on  a  specific  or  explained 
finding  that  the  taxes  were  not  included 


in  the  price  and  passed  through  to  the 
home  market  customer.  Respondents 
note  that  in  the  Final  Administrative 
Review  of  Color  Television  Receivers 
from  Korea,  49  FR  50420  (December  28, 
1984),  the  Department  made  an 
adjustment  for  home  market  taxes  based 
on  the  conclusion  that  the  taxes  were 
fully  passed  through  to  the  home  market 
customers.  Respondents  assert  that  the 
Department  determined  that  it  was 
authorized  to  make  an  adjustment  imder 
section  772(d)(1)(C)  of  the  Act. 
Therefore,  respondents  urge  the 
Department  to  determine  that  PIS  and 
COFINS  are  included  in  the  home 
market  price,  and  passed  through  to 
home  market  customers.  In  addition, 
respondents  assert  that  in  the 
Preliminary  Determination,  the 
Department  did  not  cite  to  any  record 
evidence  that  there  is  no  pass-through, 
nor  did  it  prepare  any  questions  related 
to  the  pass-through  aspect  of  these  taxes 
in  its  questionnaires  or  at  verification. 
Since  the  Department  never  asked 
respondents  to  rebut  any  newfound 
presumption  that  these  taxes  were  not 
included  in  the  home  market  price  to 
the  customers,  respondents  believe  the 
Department  is  not  justified  in  finding  no 
pass-through  in  this  investigation. 

If  the  Department  were  to  argue  that 
PIS  and  COFINS  are  not  included  in  the 
price  because  they  are  not  itemized  on 
the  invoice  (like  the  IPI  and  ICMS 
taxes),  respondents  maintain  that  it 
would  be  wrong  for  two  reasons:  (1)  PIS 
and  COFINS  were  not  itemized  on  the 
Brazilian  invoices  in  all  the 
Department's  previous  investigations 
which  allowed  adjustments  to  normal 
value  for  these  taxes,  yet  it  always  found 
that  these  taxes  were  included  in  the 
home  market  price,  and  qualified  for  an 
adjustment;  (2)  whether  or  not  the  tax  is 
itemized  on  the  invoice  is  irrelevant  to 
a  pass-through  finding.  Respondents 
note  that  if  the  tax  is- not  itemized,  it  is 
simply  included  in  the  gross  unit  price. 
According  to  respondents,  itemization 
on  the  invoice  only  indicates  how  the 
tax  is  calculated  in  the  accoimting 
records  of  the  company. 

Respondents  conclude  that  there  is  no 
justification  for  the  Department's 
preliminary  decision  to  ignore  the 
necessary  deduction  for  PIS  and 
COFINS.  Respondents  argue  that  the 
PIS/COFINS  adjustment  is  consistent 
with  Department  findings  (except  for 
recent  "erroneous"  decisions),  and 
decisions  by  the  Courts.  Moreover, 
according  to  respondents,  there  is  no 
evidence  on  the  record  to  support  a 
Department  presumption  that  PIS/ 
COFINS  are  not  included  in  the  home 
market  price.  Respondents  state  that  the 
PIS/COFINS  adjustment  is  required  to 


eiisure  that  the  Department's  LTFV 
comparisons  are  tax  neutral,  as 
contemplated  by  the  U.S.  dumping  law 
and  Article  2.4  of  the  WTO 
Antidiunping  Agreement. 

Petitioners  argue  that  PIS/COFINS 
taxes  should  not  be  deducted  from 
normal  value.  Petitioners  state  that  the 
statute  and  the  SAA  clearly  state  that 
downward  adjustments  to  normal  value 
may  only  be  made  for  tax  amounts 
directly  imposed  upon  sales  of  the 
foreign  like  product.  See  section 
773(a)(6)(B)(iii)  of  the  Act  and  SAA  at 
827  and  828.  Petitioners  refer  to  the 
COSIPA  verification  report  at  22,  which 
states  that  PIS  and  COFINS  taxes  use  the 
same  base  of  calculation.  Petitioners 
claim  that  the  base  of  calculation  is  the 
total  gross  revenue  of  the  corporation, 
and  that  neither  the  PIS  n.  -  the  COFINS 
tax  is  directly  imposed  on  sales  of  the 
foreign  like  product.  Petitioners 
maintain  that  these  taxes  are  imposed 
on  all  of  the  company's  domestic  sales 
revenue,  including  service  revenue,  on 
an  aggregate  basis.  Accordingly, 
petitioners  argue,  these  taxes  are  not 
imposed  directly  upon  the  foreign  like 
product  or  components  thereof,  and 
there  is  no  statutory  basis  for  their 
deduction  from  normal  value. 

Contrary  to  respondents'  suggestion 
that  the  Department  lacks  an 
understanding  of  indirect  taxes, 
petitioners  state  that  the  Department  is 
intimately  fanuliar  with  the  way  the 
PIS/COFINS  taxes  are  imposed  and 
collected,  and  the  Department  has 
painstakingly  reviewed  this  issue  in 
several  recent  cases.  Petitioners  make 
special  note  of  the  Final  Results  of 
Antidimiping  Duty  Administrative 
review  of  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Brazil.  63  FR  6889, 
6911  (February  11,  1998)  and  add  that 
the  respondents  simply  seek  to  overturn 
the  Department's  practice  based  on  no 
new  facts  or  new  argiunents.  ;:_• 

Department's  Position 

Since  1997,  the  Department  has 
consistently  disallowed  claimed 
adjustments  to  normal  value  for  PIS/ 
COFINS  taxes.  According  to  section 
773(a)(6)(B)(iii)  of  the  Act,  normal  value 
of  the  merchandise  will  be  reduced  by 
the  amount  of  any  taxes  imposed 
directly  upon  the  foreign-like  product  or 
components  thereof  which  have  been 
rebated,  or  which  have  not  been 
collected,  on  the  subject  merchandise, 
but  only  to  the  extent  that  such  taxes  are 
added  to  or  included  in  the  price  of  the 
foreign-like  product. 

PIS/COFINS  taxes  do  not  appear  to  be 
imposed  on  subject  merchandise  or 
components  thereof,  leading  to  no 
statutory  basis  to  deduct  them  from  NV. 
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See  page  29  of  USIMINAS'  Sales 
Verification  R sport  and  Verification 
Exhibit  24.  Ciling  to  Silicon  Metal  from 
Brazil:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  64  FR  6305,  6318  (February  9, 
1999)  (Silicoa  Metal  from  Brazil),  the 
Department  dfttermiiied  that  "a 
deduction  of  ttie  PIS  and  COFINS  taxes 
is  not  correct  in  the  calculation  of  NV 
because  these  taxes  are  levied  on  total 
revenues  (except  for  export  revenues), 
and  thus  the  taxes  are  direct,  similar  to 
taxes  on  profilj  or  wages."  See  Hot- 
Rolled  Steel  fit)m  Brazil  at  38765. 
Therefore,  the  Department  will  not 
deduct  the  PIS  /COFINS  taxes  from  the 
NV  in  the  Fins  J  Determination. 

in.  Cost  Issues 

Comment  20: 1  klajor  Inputs 

USIMINAS  ^d  COSIPA  argue  that 
the  Department  does  not  have  evidence 
on  the  record  to  support  disregarding 
the  transfer  price  of  iron  ore  from  its 
affiliate  CVRDJor  demonstrating  that  the 
transfer  price  |s  below  CVRD's  cost  of 
production.  Respondents  assert  that  the 
Department  has  confirmed  that  the  iron 
ore  prices  chaiged  by  CVRD  are  above 
the  prices  chased  by  unaffiliated 
suppliers.  Further,  respondents 
maintain  that,  even  though  they  could 
not  compel  CV  RD  to  provide  its  COP  for 
iron  ore,  the  ei  idence  on  the  record 
shows  that  CV  ID  made  a  profit  during 
the  POI  in  its  c  re  and  metals  division; 
therefore,  the  I  lepartment  has  no 
reasonable  gro  mds  to  believe  that  iron 
ore  was  being  supplied  at  less  than  its 
COP  and  the  use  of  facts  available  for 
this  issue  is  not  warranted.  As  support 
respondents  cite  article  2.2.1.1  of  the 
international  antidumping  agreement 
which  states  that  "costs  shall  normally 
be  calculated  en  the  basis  of  records 
kept  by  the  exj  orter  or  producer  under 
investigation,  [irovided  that  such 
records  are  in  <  ccordance  with  generally 
accepted  accou  nting  principles  of  the 
exporting  cour  try  and  reasonably  reflect 
the  costs  assoc  ated  with  the  production 
and  sale  of  the  product  under 
consideration." 

Moreover,  re  spondents  claim  that  the 
cost  of  iron  ore  does  not  represent  a 
significant  por^on  of  the  cost  of  the 

ider  investigation  as  the 
jest.  COSIPA  argues  that 
I  ore  a  minor  input,  but 
j  with  CVRD  is  indirect 
and  does  not  pi  srmit  influence  or  control 
over  the  comps  ny,  and  thus  does  not 
constitute  affili  ation.  COSIPA  points  to 
t  relationship  exists 
of  CVRD's  minority 


merchandise 
regulations  sug 
not  only  is  iroi 
its  relationshir 


the  fact  that  th< 
strictly  because 


stock  ownershi  d  in  USIMINAS. 


Additionally,  COSIPA  asserts  that  in 
the  preliminary  determination  the 
Department  violated  the  statute  by  using 
adverse  inferences  (i.e.,  petition  rate)  in 
the  application  of  facts  available  relating 
to  the  major  input  rule.  Both 
USIMINAS/COSIPA  note  that  they  were 
unable  to  compel  CVRD  to  provide  cost 
of  production  information.  However, 
they  maintain  that  under  section  776(b) 
of  the  Act,  the  Department  must  find 
that  "the  respondent  failed  to  cooperate 
to  the  best  of  its  ability,"  in  order  to 
resort  to  adverse  inferences  in  appljring 
facts  available.  Respondents  state  that 
the  record  shows  that  they  attempted  in 
every  way  to  obtain  the  cost  of 
production  from  CVRD,  but  CVRD 
refused.  Thus,  if  the  Department  decides 
to  use  information  other  than  the 
invoice  price  from  CVRD  to  determine 
iron  ore  costs,  it  should  use 
corroborated  information  from 
independent  sources. 

Petitioners  contend  that  the 
Department's  use  of  adverse  facts 
available  in  valuing  the  iron  ore 
acquired  by  respondents'  from  CVRD  is 
appropriate.  According  to  petitioners, 
the  record  clearly  indicates  that  (1)  iron 
ore  is  a  major  input  to  the  production 
of  subject  merchandise,  (2)  CVRD  is 
affiliated  with  both  USIMINAS  and 
COSIPA,  (3)  respondents  refused  to 
provide  the  Department  with  CVRD's 
cost  of  producing  iron  ore,  thereby 
failing  to  act  to  the  best  of  their  ability 
to  provide  requisite  information,  and  (4) 
the  statute  mandates  valuing  the 
purchase  of  a  major  input  from  an 
affiliated  party  at  the  highest  of  the 
transfer  price,  the  market  price,  or  the 
cost  of  production.  Thus,  in  lieu  of 
CVRD's  actual  production  cost 
information,  the  Department  had  no 
choice  but  to  resort  to  facts  available. 

Departments  Position 

We  have  applied  the  major  input  rule 
in  accordance  with  section  773(f)(3)  of 
the  Act  in  valuing  the  iron  ore  received 
from  CVRD.  In  doing  so,  we  have  used, 
as  non-adverse  facts  available,  the  COP 
information  provided  in  the  Jime  2, 
1999  petition  as  the  COP  of  iron  ore 
from  CVRD  since  respondents'  did  not 
provide  the  COP  information  as 
requested  by  the  Department. 

We  consider  iron  ore  to  be  a  major 
input  in  accordance  with  section 
773(f)(3)  of  the  Act.  In  determining 
whether  an  input  is  considered  major, 
among  other  factors,  the  Department 
considers  both  the  percentage  of  the 
input  obtained  from  affiliated  suppliers 
(versus  unaffiliated  suppliers)  and  the 
percentage  the  individual  element 
represents  of  the  product's  COM.  We 
determined  in  this  case  that  iron  ore 


represents  a  significant  percentage  of 
the  total  cost  of  manufacturing  and  that 
USIMINAS  receives  a  significant 
portion  of  its  iron  ore  from  its  affiliate 
CVRD.  The  combination  of  the 
significant  amounts  of  the  inputs 
obtained  from  CVRD  and  the  relatively 
large  percentage  the  iron  ore  represents 
of  the  product's  COM  increases  the  risk 
of  misstatement  of  the  subject 
merchandise's  costs  to  such  a  degree 
that  we  have  determined  that  section 
773(f)(3)  of  the  Act  applies  to  this  input. 

Section  773(f)(2)  allows  the 
Department  to  test  whether  transactions 
between  affiliated  parties  involving  any 
element  of  value  (i.e.,  major  or  minor 
inputs)  are  at  prices  that  "fairly  reflect 
the  market  imder  consideration." 
Section  773(f)(3)  allows  the  Department 
to  test  whether,  for  transactions  between 
affiliated  parties  involving  a  major 
input,  the  value  of  the  major  input  is 
less  than  the  affiliated  supplier's  COP 
where  there  is  reasonable  cause  to 
believe  or  suspect  the  price  of  iron  ore 
is  below  COP.  In  other  words,  if  an 
understatement  in  the  value  of  an  input 
would  have  a  significant  impact  on  the 
reported  cost  of  the  subject 
merchandise,  the  law  allows  the 
Department  to  ensure  that  the  transfer 
price  or  market  price  is  not  below  cost. 
We  consider  the  initiation  of  a  sales- 
below-cost  investigation  reasonable 
grounds  to  believe  or  suspect  that  major 
inputs  to  the  foreign  like  product  may 
also  have  been  sold  at  prices  below  the 
COP  within  the  meaning  of  section 
773(f)(3)  of  the  Act.  See,  e.g.,  Final 
Results  of  Antidumping  Administrative 
Review:  Silicomanganese  from  Brazil, 
62  FR  37871  (July  15, 1997). 

Because  we  have  determined  that  iron 
ore  purchased  from  an  affiliate  is  a 
major  input  in  production  of  cold-rolled 
steel,  the  statute  requires  that,  for  the 
dimiping  analysis,  the  major  input 
should  be  valued  at  the  higher  of 
transfer  price,  market  price  or  COP.  See 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Round  Wire  from  Canada,  64  FR  17324, 
17335  (April  9.  1999).  In  accordance 
with  sections  773(f)(2)  and  (3)  of  the 
Act,  we  attempted  to  compare  the 
transfer  price  for  iron  ore  purchased 
from  USIMINAS/COISPA's  affiliated 
supplier  to  the  supplier's  COP  and  a 
market  price.  As  noted  above,  even 
though  the  Department  requested  that 
USIMINAS/COSIPA  provide  its 
affiliated  supplier's  actual  COP  for  iron 
ore  in  the  original  section  D 
questionnaire,  the  supplemental 
questionnaires  and  at  verification, 
USIMINAS  failed  to  do  so.  Contrary  to 
USIMINAS/COSIPA's  assertion,  the  fact 
that  CVRD's  metals  division  may  be 
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profitable  does  not  demonstrate  that  the 
prices  it  charged  to  USIMINAS  and 
COSIPA  were  above  its  COP. 

Section  776(a)  of  the  Act  provides  for 
the  use  of  facts  available  where 
necessary  information  is  not  available 
on  the  record.  As  a  result  of  USIMINAS' 
and  COSIPA's  failure  to  provide  the 
requested  information,  we  have  used 
partial  facts  available  to  ensure  the  COP 
of  the  major  input  is  taken  into 
consideration  in  applying  the  major 
input  rule.  As  a  gap  filling  facts 
available,  we  included  the  iron  ore  cost 
from  the  petition  as  the  COP  of  iron  ore 
to  preform  the  major  input  rule  test.  We 
note  that  we  have  not  made  an  adverse 
inference  in  selecting  the  facts  available 
as  respondents  claim.  Rather,  it  is  a  gap 
filling  facts  available  based  on  the  only 
information  on  the  record  related  to  the 
COP  of  iron  ore. 

Comment  21:  Financial  Expense 

USIMINAS/COSIPA  argue  that  in  the 
Preliminary  Determination  the 
Department  improperly  included 
interest  expenses  and  foreign  exchange 
losses  related  to  export  sale-specific 
financing  and  improperly  excluded 
foreign  exchange  gains  related  to 
accounts  receivable.  According  to 
respondents,  Brazilian  law  permits 
banks  to  provide  advance  fiiiancing  to 
companies,  based  on  a  letter  of  credit 
obtained  from  customers  for  export 
sales.  Respondents  state  that  under  the 
financing  agreement  they  pay  the  bank 
interest  and  assume  the  risk  of  exchange 
rate  gains  or  losses  until  the 
merchandise  is  shipped.  The  bank 
assumes  the  risk  of  the  exchange  rate 
gains  or  losses  from  the  date  of 
shipment  to  the  date  of  payment  from 
the  customer.  Because  the  financing 
costs  are  inciured  exclusively  on  export 
sales,  the  respondent  asserts  that  the 
costs  should  not  be  included  in  the  COP 
calculation.  As  support  respondents  cite 
AK  Steel  Corp.  v.  United  States,  Slip 
Op.  97-152,  at  12  n.  2  (CIT  November 
14, 1997)  which  states  "when  referring 
to  the  cost  of  producing  the 
merchandise  the  statute  plainly  means 
the  merchandise  in  question  sold  in  the 
home  market." 

Further,  respondents  contend  that  the 
petitioners  argument  that  money  is 
fungible  does  not  justify  the  inclusion  of 
these  expenses  in  the  COP  and  CV 
calculations.  According  to  respondents, 
the  Department  does  not  recognize  that 
all  money  is  fungible,  because  it  does 
not  permit  income  from  long-term  assets 
or  non-operating  income  to  reduce 
financial  costs.  If  all  money  was 
fungible  such  income  would  be  used  to 
reduce  financial  costs  of  production.  In 
addition,  respondents  argue  that  if 


money  is  fungible  there  is  no 
justification  for  including  all  financial 
expenses  while  including  only  some 
financial  income,  as  in  the  instant  case 
where  income  generated  by  foreign 
exchange  gains  related  to  accoimts 
receivable  has  been  excluded. 

Petitioners  contend  that  the 
Department  properly  included  the 
financing  costs  under  the  fungibility 
principle.  Petitioners  claim  that  it's  the 
Department's  longstanding  policy  to 
treat  interest  expense  as  financial 
expenses  not  selling  expenses. 
Petitioners  assert  that  funds  obtained 
from  export  sales  financing  could  be 
used  in  producing  the  merchandise  sold 
in  the  home  market.  Therefore,  the 
Department  appropriately  included 
these  costs  in  the  calculation  of  COP 
and  CV  because  they  do  relate  to 
production  of  merchandise  for  all 
markets. 

Further,  petitioners  argue  that  the 
Department  properly  excluded  foreign 
exchange  gains  related  to  accounts 
receivable  from  the  calculation  of  the 
financial  expense  ratio.  According  to 
petitioners,  only  foreign  exchange  gains 
and  losses  related  to  debt  are  relevant  to 
the  financial  expense  calculation.  Thus, 
the  foreign  exchange  gains  generated 
fitjm  accounts  receivable  relate  to  sales 
transactions  and  were  properly 
excluded  from  the  financial  expense 
ratio  calculation. 

Department's  Position 

We  agree  with  petitioners  that  interest 
expense  and  foreign  exchange  losses 
incurred  on  advance  financing  for 
export  sales  should  be  included  in  the 
financial  expense  ratio  calculation.  The 
Department's  longstanding  practice 
recognizes  the  fungible  natxu^  of  a 
company's  invested  capital    resources 
(i.e.,  debt  and  equity).  This  practice  was 
upheld  in  Camargo  Correa  Meais,  S.A. 
V.  United  States.  17  C.I.T.  897,  902 
(August  13,  1993),  where  the  court 
approved  the  Department's  poUcy  of 
recognizing  the  fungible  nature  of 
invested  capital  resources.  In  this  case, 
we  determined  that  the  interest  expense 
and  foreign  exchemge  losses  incurred  on 
the  export  financing  represent  financing 
activities  of  the  entity.  As  noted  by  the 
petitioners,  the  funds  received  from 
using  the  accounts  receivable  as 
collateral  may  be  used  in  any  capacity 
the  company  decides,  such  as,  in 
producing  subject  merchandise. 
Accordingly,  the  interest  expense  and 
foreign  exchange  losses  incurred  on 
these  types  of  agreements  are  related  to 
the  companies'  debt.  Therefore,  we  have 
included  both  the  expense  and  losses  in 
the  calculation  of  the  financial  expense 
ratio. 


We  disagree  with  respondents' 
argxmient  that  we  should  include 
foreign  exchange  gains  related  to 
accounts  receivable  as  an  offset  to 
interest  expense  in  the  calculation  of 
financial  expenses.  The  E)epartment 
typically  includes  in  its  calculation  of 
COP  and  CV  foreign  exchange  gains  and 
losses  resulting  from  transactions 
related  to  a  company's  manufacturing 
activities  (e.g.,  purchases  of  inputs).  See 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Steel  Wire  Rod 
from  Trinidad  and  Tobago,  63  FR  9177, 
9181  (February  24,  1998).  We  do  not 
consider  exchange  gains  and  losses 
residting  from  sales  transactions  to  be 
related  to  the  manufacturing  activities  of 
the  companjf.  Thus,  for  the  final 
determiaation  we  have  disallowed 
foreign  exchange  gains  related  to 
accounts  receivable  as  an  offset  to 
financial  expenses. 

Comment  22:  Including  Employee  Profit 
Sharing  Expenses  in  the  G&A  Expense 
Ratio 

For  the  final  determination, 
petitioners  assert  that  the  Department 
should  recalculate  USIMINAS/ 
COSIPA's  combined  GiA  expense  ratio 
to  include  employee  profit-sharing 
expenses.  According  to  petitioners,  the 
Department  typically  includes  these 
expenses  in  the  calculation  of  the  COP. 
For  example,  petitioners  cite  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  France,  64  FR  30820, 
30823  (June  8, 1999),  in  which  the 
Department  included  similar  profit- 
sharing  costs  in  the  calculation  of  COP. 

USIMINAS/COSIP^  did  not  comment 
on  this  issue. 

Department's  Position 

We  agree  with  petitioners  that 
respondents'  employee  profit  sharing 
expense  should  be  included  in  the 
calculation  of  COP  and  CV.  It  is  the 
Department's  established  practice  to 
include  this  type  of  expense  in  the 
calculation  of  COP  and  CV.  Because 
employee  profit  sharing  is  a  cost  of  labor 
and  it  is  an  expense  recognized  within 
the  POI  it  should  be  included  in  the 
reported  cost  in  accordance  with  full 
absorption  costing  principle.  See,  e.g.. 
Final  Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Certain  Pasta  from  Turkey,  63 
FR  68429  (December  11,  1998).  For  the 
final  determination  we  included 
USIMINAS'  employee  profit  sharing 
expenses  in  the  combined  G&A  expense 
rate  calculation. 
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Comment  23: 1  died- Assets 

Petitioners  a  rgue  that  COSIPA  did  not 
include  idled-tsset  depreciation 
expense  as  an  element  of  its  production 
costs.  Petitioners  assert  that  the 
Department  h^  a  longstanding  practice 
of  including  depreciation  on  idled- 
assets  in  the  r^orted  costs,  citing  Final 
Results  of  Antidumping  Duty 
Administrativa  Reviews;  Tapered  Roller 
Bearings  and  rarts  Thereof,  Finished 
and  Unfinished.  From  Japan,  and 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outsid*  Diameter,  and 
Components  Thereof,  From  Japan.  63  FR 
20585.  20609  {April  27.  1998)  {TRBs 
from  Japan).  A*  further  support, 
petitioners  citi  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  in  Part*  Silicon  Metal  From 
Brazil,  62  FR  1654.  1958  Oanuary  14. 
1997)  where  the  Department  adjusted 
the  respondent^  depreciation  expense 
stating  "fully  a|)sorbed  costs,  including 
idle-equipment  depreciation  expense  for 
producing  the  subject  merchandise 
should  be  inchded  in  the  COP  and  CV." 
Thus,  petitioners  contend  that  in  the 
final  determination  the  Department 


should  include 
expense  relatec 


assets  in  the  rei  )orted  costs 


COSIPA  did 
issue. 


lot  comment  on  this 


the  depreciation 
to  COSIPA's  idled- 


Department's  P  osition 

We  agree  wit  i  the  petitioners  that 
depreciation  ejqpense  of  idled-assets 
should  be  included  in  the  COP  and  CV. 
It  is  the  Depart]  aent's  practice  to 
include  in  fullji  absorbed  factory 
overhead  the  d«  ipreciation  of  equipment 
not  in  use  or  tei  nporarily  idled, 
notwithstandin ;  home  market 
accounting  stac  dards  which  may  allow 
companies  to  rgfrain  from  doing  so.  See. 
TRBs  from  Japan.  See  also  NTN  Bearing 
Corp.  ofAmeriqa,  et  al.,  plaintiffs,  v. 
United  States,  Slip  Op.  93-129  (CIT 
August  4.  19931,  where  the  court  upheld 
the  Department's  decision  to  include 
depreciation  expenses  for  idled 
equipment.  Ace  ordingly,  in  the  final 
determination  \  ire  included  the  idled- 
asset  depreciati  in  expense  in  COSIPA's 
costs. 

Comment  24:  Write-Offs  of  Idled- Assets 


PC  II 


aiid 


During  the 
certain  product 
the  loss  from  w^ite 
reported  COP 
maintain  that  it 
standard  practide 
related  to  write-ioffs 
in  the  reported 
Results  o, 


COSIPA  wrote  off 
on  assets,  but  excluded 
offs  from  the 
CV.  Petitioners 
is  the  Department's 
to  include  the  costs 
of  production  assets 
I  :osts.  citing  Final 


*f  Antic  umping  Duty 


Administrative  Review:  Extruded 
Rubber  Thread  From  Malaysia,  61  FR 
54767. 54772  (October  22.  1996) 
fExtruded  Rubber  Thread).  Accordingly, 
Petitioners  contend  that  in  the  final 
determination  the  Department  should 
include  the  costs  related  to  COSIPA's 
write-offs  of  production  assets  in  the 
reported  costs. 

COSIPA  argues  that  the  Department 
should  not  include  the  costs  related  to 
write-offs  of  production  assets  in  the 
reported  costs  because  these  assets  were 
idled  before  and  after  the  POI  and  are 
classified  as  "non-operating  costs" 
imder  Brazilian  GAAP.  Respondent 
maintains  that  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Small 
Diameter  Circular  Seamless  Carbon  and 
Alloy  Steel.  Standard.  Line  and  Pressure 
Pipe  From  Italy.  60  FR  31981.  31990 
(June  19, 1995),  the  Department  refused 
to  include  as  a  cost  of  production  the 
cost  of  idled  assets  which  "relate  clearly 
to  discontinued  operations  from  a  prior 
period  and  are  no  longer  productive 
assets."  According  to  the  respondent, 
the  Department  normally  uses  the  last 
completed  fiscal  year  of  the  POI  to 
calculate  the  G4A  expense  ratio. 
Therefore,  since  a  large  portion  of  the 
written-off  assets  were  idled  before  the 
POI  and  the  remaining  amount  relates  to 
assets  idled  in  the  first  two  months  of 
the  1999  fiscal  year  these  costs  should 
not  be  included  in  the  G&A  expense 
ratio,  which  is  calculated  based  on  the 
1998  fiscal  year.  As  support,  respondent 
cites  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Furfuryl  Alcohol 
From  Thailand,  60  FR  22557,  22560 
(May  8,  1995).  Further,  the  respondent 
asserts  that  if  the  Department  decides  to 
include  the  expense  for  the  assets 
written-off  in  the  numerator  for 
calculating  the  G&A  expense  rate,  then 
the  Department  should  also  include  this 
amount  in  the  denominator. 

Department's  Position 

We  disagree  with  the  respondent.  In 
accordance  with  past  practice,  the 
Department  has  included  write-offs  of 
the  permanently  idled  assets  in  COP 
and  CV.  See,  e.g..  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Stainless 
Steel  Wire  Rod  From  Spain,  63  FR 
40391,  40403  (July  29.  1998).  wherein 
the  Department  included  write-offs  of 
permanently  idled  assets  and  related 
spare  parts  in  the  COP  and  CV.  We  do 
not  consider  write-offs  of  idled  assets  to 
be  the  type  of  expense  we  would 
exclude  from  the  COP  and  CV.  This 
equipment  was  related  to  the 
production  operations  of  the  company, 
the  undepreciated  value  has  never  been 
charged  against  income,  and  it  was 
expensed  during  the  period  of  review. 


The  loss  realized  from  the  assets  written 
off  is  an  actual  expense  to  the  company. 
Accordingly,  the  Department  normally 
includes  this  type  of  equipment  write- 
off in  the  calculation  of  COP  and  CV. 
See  Extruded  Rubber  Thread.,  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel. 
Standard.  Line  and  Pressure  Pipe  from 
Italy.  60  FR  31981,  31990  (June  19, 
1995);  Final  Results  of  Antidiunping 
Duty  Administrative  Review:  Certain 
Cut-To-Length  Carbon  Steel  Plate  from 
Germany.  61  FR  13834.  13836  (March 
28. 1996);  and  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  High-Tenacity  Rayon  Filament 
Yam  from  Germany.  59  FR  15897, 
15899  (March  28,  1995). 

The  Small  Diameter  Circular  Seamless 
Carbon  and  Alloy  Steel,  Standard,  Line 
and  Pressure  Pipe  case  cited  by  the 
respondent  is  not  controlling  because 
during  that  investigation  a  gain  or  loss 
on  the  discontinued  operations  had  yet 
to  be  recognized  in  the  company's 
normal  books  and  records.  However,  the 
notice  did  state  that  "upon  disposal  of 
the  assets,  the  gain  or  loss  on  the  sales 
will  be  included  on  the  respondent's 
income  statement  and  we  will  include 
the  gain  or  loss  in  COP/CV."  In  this 
case,  we  are  including  write-offs  of 
equipment  which  were  being  recognized 
by  the  company  during  the  POI. 

Regarding  respondent's  argument 
concerning  including  the  write-offs  in 
both  the  nimierator  and  denominator  in 
calculating  the  G&A  rate,  we  disagree.  If 
the  Department  calculated  the  G&A 
expense  ratio  as  respondent  suggest,  the 
result  would  distort  the  diunping 
analysis  because  we  would  be  applying 
a  ratio  which  includes  write-offs  in  the 
denominator  to  a  base  (i.e..  COM)  which 
does  not  include  write-offs.  In  order  to 
correctly  reflect  the  G&A  expenses 
incurred  by  respondents,  the  G&A  ratio 
must  be  calculated  using  a  COS  figure 
that  excludes  write-offs  and  applied  to 
a  COM  that  excludes  write-offs.  This  is 
consistent  with  the  methodology  used 
in  the  Notice  of  Final  Results  of 
Antidiunping  Duty  Administrative 
Review:  Circular  Welded  Non- Alloy 
Steel  Pipe  from  the  Republic  of  Korea, 
63  FR  32833,  32837  (June  16, 1998)  and 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Static  Random  Access 
Memory  Semiconductors  from  Taiwan, 
63  FR  8910,  8933  (February  23,  1998). 

Comment  25:  Weighted- Average  Cost  by 
CONNUM 

USIMINAS  and  COSIPA  contend  that 
for  collapsing  piuposes  the  Department 
shoidd  use  a  single  cost  of  manufacture 
and  general  expense  ratio  for  each 
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company,  calculate  a  dumping  margin 
for  each  company,  then  weight-average 
the  two  margins  to  obtain  a  single 
dumping  margin.  Respondents  make 
this  assertion  because  the  two 
companies:  (1)  Have  separate 
production  facilities,  (2)  are  located  in 
two  different  regions  of  Brazil,  (3)  are 
separately  run  on  a  day-to-day  basis,  (4) 
have  different  production  costs,  (5) 
possess  different  machinery  and 
processes,  and  (6)  maintain  different 
cost  accoimting  systems.  Thus,  given 
these  differences  it  is  unreasonable  for 
the  Department  to  expect  either 
company  to  price  its  products  above  the 
other  company's  COP. 

Further,  respondents  claim  that  the 
first  court  decision  approving  the 
Department's  collapsing  policy  makes 
clear  that  it  is  limited  to  "calculating  a 
single  diunping  margin."  According  to 
respondents,  the  purpose  for  the  policy 
was  to  protect  against  price 
manipiilation.  However,  in  the  present 
case,  the  Department  has  allegedly 
extended  the  collapsing  policy  beyond 
the  intended  purpose  of  the  policy  for 
no  reason. 

Petitioners  medntain  that  the 
Department  has  properly  calculated  a 
combined  cost  of  manufacture  and  a 
combined  G&A  rate  for  USIMINAS  and 
COSIPA.  Petitioners  contend  that  it  is 
the  Department's  stated  policy  to  treat 
collapsed  companies  as  divisions  of  the 
same  corporate  entity,  rather  than  as 
affiliated  parties,  for  cost  reporting 
purposes.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews:  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Korea,  63  FR  13170, 
13185  (March  18, 1998).  Petitioners 
counter  respondent's  argument  against 
the  use  of  a  combined  cost  of 
manufactvue  by  stating  that  USIMINAS 
is  COSIPA's  parent  company  and  that 
the  costs  of  the  two  companies  are 
combined  in  the  preparation  of 
USIMINAS'  consolidated  financial 
statements.  USIMINAS  and  COSIPA 
also  produce  essentially  the  same 
products  and  therefore  the  potential  for 
cost  and  price  manipulation  exists. 

Department's  Position 

We  agree  with  the  petitioners  that  it 
is  the  Department's  standard  practice  to 
weight-average  the  collapsed  entity's 
separate  costs  into  a  single  COP.  Section 
351.401(f)  of  the  regulations  provides 
for  special  treatment  of  affiliated 
producers  where  the  potential  for 
manipulation  of  prices  or  production  in 
an  effort  to  evade  antidumping  duties 
imposed  on  the  sale  of  subject 
merchandise  exists.  In  accordance  with 
this  section  of  the  regulations,  we 


collapse  all  sales  prices  and  production 
costs  of  the  affiliated  entities  as  if  they 
were  a  single  company  with  different 
production  facilities.  See,  e.g.,  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Certain  Pasta  From  Italy,  64  FR 
6615,  6622  (February  10, 1999).  See  also 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews:  Certain  Cold- 
Rolled  and  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Korea,  63  FR 
13170, 13185  (March  18, 1998),  wherein 
the  Department  weight-averaged  the 
cost  across  all  collapsed  entities. 
Accordingly,  in  the  final  determination 
we  calculated  a  combined  cost  of 
manufactm-e  and  a  combined  G&A  rate 
for  USIMINAS  and  COSIPA. 

Suspension  of  Liquidation 

Piu'suant  to  section  735(c)(1)(B)  of  the 
Act,  we  are  instructing  Customs  to 
continue  to  suspend  liquidation  of  all 
entries  of  cold-rolled  flat-rolled,  carbon- 
quality  steel  products  fi-om  Brazil  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
August  12, 1999  (90  days  prior  to  the 
date  of  publication  of  the  Preliminary 
Determination  in  the  Federal  Register). 
The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  estimated  amount  by 
which  the  normal  value  exceeds  the 
U.S.  price  shown  below.  The 
suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Exporter  manufacturer 


CSN  

USIMINAS/COdlPA 
All  Others 


Weighted- 
average 
margin 
(percent) 


63  32 
46.68 
46.68 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade.  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury,  or 
threat  of  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will  be  refunded  or 
canceled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  in  antidumping  order 
directing  Customs  officials  to  assess 
antidimiping  duties  on  all  imports  of  the 


subject  merchandise  entered,  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  January  18,  2000. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
A  dministration . 
(FR  Doc.  00-1850  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration    - 

[A-570-852] 

Notice  of  Antidumping  Duty  Order: 
Creatine  Monohydrate  From  the 
People's  Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blanche  Ziv,  Rosa  Jeong.  or  Ryan 
Langan,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-4207,  (202)  482-3853.  and  (202) 
482-1279,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA  ").  In  addition, 
all  citations  to  the  regulations  of  the 
Department  of  Commerce  ("the 
Department")  are  to  19  CFR  part  351 
(1998). 

Scope  of  the  Order 

For  purposes  of  this  investigation,  the 
product  covered  is  creatine 
monohydrate,  which  is  commonly 
referred  to  as  "creatine."  The  chemical 
name  for  creatine  monohydrate  is  N- 
(aminoiminomethyl)-N-methylglycine 
monohydrate.  The  Chemical  Abstracts 
Service  ("CAS")  registry  number  for  this 
product  is  6020-87-7.  Creatine 
monohydrate  in  its  pure  form  is  a  white, 
tasteless,  odorless  powder,  that  is  a 
naturally  occurring  metabolite  found  in 
muscle  tissue.  Creatine  monohydrate  is 
provided  for  in  subheading  2925.20.90 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTSUS").  Although 
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tlie  HTSUS  su  heading  and  the  CAS 
registry  number  are  provided  for 
convenience  a|id  customs  purposes,  the 
written  descrii>tion  of  the  merchandise 
under  investi^tion  is  dispositive. 

Antidumping  thity  Order 

On  January  28,  2000,  in  accordance 
with  section  7i5(d)  of  the  Act,  the  U.S. 
hitemational  Trade  Commission  ("ITC") 
notified  the  Department  that  a  U.S. 
industry  is  "materially  injured,"  within 
the  meaning  ol  section  735(b)(1)(A)  of 
the  Act,  by  rea  son  of  less-than-fair-value 
imports  of  crea  tine  monohydrate  from 
the  PRC.  There  fore,  the  Department  will 
direct  the  Unit^  States  Customs 
Service  to  assets,  upon  further  advice  by 
the  Departmen :,  antidumping  duties 
equal  to  the  an  ount  by  which  the 
normal  value  o  f  the  subject  merchandise 
exceeds  the  export  price  of  the  subject 
merchandise  for  all  relevant  entries  of 
creatine  monoAydrate  from  the  PRC, 
except  for  subj(!ct  merchandise 
imported  from  Tianjin  Tiancheng 
Pharmaceutica  Co.,  Ltd.  ("Tiandieng") 
and  Nantong  V  edicines  and  Health 
Products  Impoit  and  Export  Co.,  Ltd. 
("Nantong"),  which  both  received  a  zero 
final  margin.  Antidumping  duties  will 
be  assessed  on  ill  unliquidated  entries 
of  creatine  moi  ohydrate  from  the 
People's  Repul^ic  of  China  ("PRC") 
(except  entries  from  Tiancheng  and 
Nantong)  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
July  30,  1999,  the  date  of  publication  of 
the  Department's  preliminary 
determination  jn  the  Federal  Register 
(64  FR  41375).  t^urthermore,  we  will 
instruct  Customs  to  refund  all  cash 
deposits,  or  boijds  posted,  for  entries  of 
subject  mercha^idise  from  Tiancheng 
and  Nantong. 

The  ITC  furtlier  foimd  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  thp  subject  merchandise 
from  the  PRC.  As  a  result,  the 
Department  will  direct  Customs  officers 
to  refund  any  cash  deposits  made,  or 
bonds  posted,  piursuant  to  the 
Department's  affirmative  determination 
of  critical  circumstances  on 
merchandise  pr  aduced/exported  by 
Shanghai  Freemen  International  Trading 
Co.,  Ltd.,  Shanghai  Greenmen 
International  Trading  Co.,  Ltd.  and  by 
ubject  to  the  PRC-wide 
entered  on  or  after  May 
IS  90  days  prior  to  the 
Department's  pieliminary  determination 
publication  dat^  of  July  30,  1999)  and 
before  July  30,  1999. 

On  or  after  th^  date  of  publication  of 
this  notice  in  the  Federal  Register, 
Customs  officers  must  require,  at  the 
same  time  as  im  porters  would  normally 
deposit  estimate  d  duties,  cash  deposits 


any  companies 
rate  which  wei 
1.1999  (which 


for  the  subject  merchandise  equal  to  the 
weighted-average  antidumping  duty 
margins  as  noted  below: 


Weighted- 

Exporter/manufacturer 

average 
margin 

percentage 

Blue  Science  International 

Trading  (Shanghai)  Co.,  Ltd. 

58.10 

Nantong  Medicines  and  Health 

Products  Import  and  Export 

Co.,  Ltd 

0.00 

Shanghai  Desano  International 

Trading  Co.,  Ltd 

24.84 

Shanghai  Freemen  Inter- 

national Trading  Co.,  Ltd. 

and  Shanghai  Greenmen 

Intemational  Trading  Co., 

Ltd 

44  43 

Suzhou  Sanjian  Fine  Chemical 

Co.,  Ltd 

50.32 

Tianjin  Tiancheng  Phamia- 

ceutical  Co.,  Ltd 

0.00 

PRC-wide  rate  

153  70 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
creatine  monohydrate  from  the  PRC, 
pursuant  to  section  735(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  sections  736(a)  and  19  CFR 
351.211. 

Dated:  January  31,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-2582  Filed  2-3^0;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administration 

[A-403-801] 

Final  Results  of  Expedited  Sunset 
Review:  Fresh  and  ChHIed  Atlantic 
Salmon  From  Norway 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  Final  Results  of 
Expedited  Sunset  Review:  Fresh  and 
Chilled  Atlantic  Salmon  from  Norway. 

SUMMARY:  On  July  1, 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidimiping  duty  order  on  besh 
and  chilled  Atlantic  salmon  from 
Norway  (64  FR  35588)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  On  the  basis  of 


a  notice  of  intent  to  participate  and 
adequate  substantive  comments  filed  on 
behalf  of  domestic  interested  parties, 
and  inadequate  response  (in  this  case, 
no  response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  (120  day)  review. 
As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  in  the 
Final  Results  of  Review  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McConnick  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  Intemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-1930  or  (202)  482- 
1560,  respectively. 

EFFECTIVE  DATE:  Febmary  4,  2000. 
Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  ["Sunset 
Regulations"),  and  in  19  CFR  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin  ,63FR18871 
(April  16, 1998)  {" Sunset  Policy 
Bulletin"). 

Scope 

The  product  covered  by  this  order  is 
the  species  Atlantic  salmon  (Salmon 
Salar)  marketed  as  specified  herein;  the 
order  excludes  all  oUier  species  of 
salmon:  Danube  salmon,  Chinook  (also 
called  "king"  or  "quinnat"),  Coho 
("silver"),  Sockeye  ("redfish"  or 
"blueback"),  Himipback  ("pink")  and 
Chum  ("dog").  Atlantic  salmon  is  a 
whole  or  nearly-whole  fish,  typically 
(but  not  necessarily)  marketed  gutted, 
and  cleaned,  with  the  head  on.  The 
subject  merchandise  is  typically  packed 
in  fresh-water  ice  ("chilled").  Excluded 
from  the  subject  merchandise  are  fillets, 
steaks  and  other  cuts  of  Atlantic  salmon. 
Also  excluded  are  frozen,  canned, 
smoked  or  otherwise  processed  Atlantic 
salmon.  Atlantic  salmon  was  classifiable 
under  item  nimiber  110.2045  of  the 
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Tariff  Schedules  of  the  United  States 
Annotated  ("TSUSA").  Prior  to  January 
1,  1990,  Atlantic  salmon  was  provided 
for  under  item  nimibers  0302.0060.8 
and  0302.12.0065.3  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
("HTSUS")  (56  FR  7678,  February  25, 
1991).  Currently,  it  is  provided  for 
under  HTSUS  item  number 
0302.12.00.02.09.  The  subheadings 
above  are  provided  for  convenience  and 
customs  piuposes.  The  written 
description  remains  dispositive. 

There  have  been  no  scope  rulings  for 
the  subject  order.  There  was  one 
changed  circumstances  determination  in 
which  the  Department  affirmed  that 
Kinn  Salmon  AS  was  the  successor-in- 
interest  to  Skaarfish  Group  A/S.' 

History  of  the  Order 

In  the  February  25,  1991,  final 
determination  in  the  antidumping  duty 
investigation,  covering  the  period 
September  1, 1989,  through  February 
28, 1990,  the  Department  determined 
the  following  weighted-average 
dumping  margins  for  respondent 
companies  {56  FR  7661): 


SalmonorA/S  

Sea  Star  International  A/S  .. 

Skaarfish  Mowi  A/S  

Fremstad  Group  A/S  

Domstein  and  Co 

Saga  A/S  

Chr.  Bjelland  Seafoods  A/S 

Hallvard  Leroy  /VS  

All  others 


18.39 
24.61 
15.65 
21.51 
31.81 
26.55 
19.96 
31.81 
23.80 


Since  the  April  12,  1991,  issuance  of 
the  antidumping  duty  order,  the 
Department  has  completed  four 
administrative  reviews  on  imports  of  the 
subject  merchandise  from  Norway  (56 
FR  14920).  In  the  first  administrative 
review,  covering  the  period  October  3, 
1990,  through  March  31,  1992,  Skaarfish 
A/S  ("Skaarfish")  and  "all  others"  were 
assigned  margins  of  2.15  percent  and 
23.80  percent,  respectively.^ 

The  second  administrative  review, 
conducted  at  the  request  of  the  Coalition 
for  Fair  Atlantic  Salmon  Trade,  covered 
85  exporters  during  the  period  April  1, 
1992,  through  March  31, 1993,  and  the 
Department  found  that  31  of  the  85 
reviewed  firms  did  not  ship  subject 
merchandise  during  the  period  of 
review  ("FOR").  Of  those  31  firms,  28 


'  See  Fresh  and  Chilled  Atlantic  Salmon  From 
Norway:  Final  Results  of  Changed  Circumstance 
Antidumping  Duty  Administrative  Review,  64  FR 
9979  (March  1,1999). 

2  See  Fresh  and  Chilled  Atlantic  Salmon  From 
Norway:  Final  Results  of  Antidumping  Duty 
Administrative  Revieiv,  58  FR  37912  (July  14,  1993), 
and  Fresh  and  Chilled  Atlantic  Salmon  From 
Norway:  Amended  Final  Results  of  Antidumping 
Duty  Administrative  Review,  60  FR  11070  (March 
1, 1995). 


had  not  been  previously  reviewed,  and 
the  Department  assigned  to  them  the 
original  "all  others"  rate  of  23.80 
percent.  The  Department  assigned  the 
remaining  three  non-shipper 
respondents — Domstein  Salmon  A/S, 
Hallvard  Leroy  A/S  and  Saga  A/S — ^their 
rates  from  the  original  investigation. 
The  52  respondent  companies  that 
failed  to  respond  were  assigned  a 
margin  of  31.91  percent.^ 

In  the  third  administrative  review, 
covering  the  period  April  1,  1993, 
through  March  31,  1994,  where  the 
Department  reviewed  24  exporters,  the 
dumping  margin  changed  for  two 
exporters,  Skaarfish  and  Norwegian 
Salmon  A/S  ("Norwegian  Salmon"),  to 
2.28  percent  and  13.88  percent, 
respectively.'' 

In  the  fourth  administrative  review, 
covering  the  period  April  1, 1997^ 
through  March  31,  1998,  the  Department 
reviewed  one  exporter,  Nomir  (jroup  A/ 
S,  to  which  it  assigned  a  margin  of  31.81 
percent.^ 

Additionally,  the  Department 
completed  one  new  shipper  review, 
covering  Nordic  Group  A/L  ("Nordic"), 
from  May  1, 1995,  through  October  31, 
1995.6 

Background 

On  Jvdy  1,  1999,  the  Department 
initiated  a  stmset  review  of  the 
antidumping  duty  order  on  fresh  and 
chilled  Atlantic  salmon  from  Norway 
(64  FR  35588),  pursuant  to  section 
751(c)  of  the  Act.  The  Department 
received  a  Notice  of  Intent  to  Participate 
on  behalf  of  domestic  interested  parties 
within  the  deadline  Quly  15,  1999) 
specified  in  section  351.218(d)(l)(i)  of 
the  Sunset  Regulations.  Subsequently, 
we  received  a  complete  substantive 
response  to  the  notice  of  initiation  on 
August  2,  1999,  on  behalf  of  the 
Coalition  for  Fair  Atlantic  Salmon  Trade 
("FAST")  and  the  following  individual 
members  of  FAST:  Atlantic  Salmon  of 
Maine,  Connors  Aquaculture,  Inc.,  DE 
Salmon,  Inc.,  Island  Aquaculture  Corp., 


3  See  Fresh  and  Chilled  Atlantic  Salmon  From 
Norway:  Final  Results  of  Antidumping  Duty 
Administrative  Review,  59  FR  12242  (March  16, 
1994). 

*  See  Fresh  and  Chilled  Atlantic  Salmon  From 
Norway:  Final  Results  of  Antidumping  Duty 
Administrative  R-^view,  61  FR  65522  (December  13. 
1996);  and  Fresh  and  Chilled  Atlantic  Salmon  From 
Norway:  Amended  Final  Results  of  Antidumping 
Duty  Administrative  Review.  62  FR  44255  (August 
20, 1995). 

5  See  Fresh  and  Chilled  Atlantic  Salmon  From 
Norway:  Final  Results  of  Antidumping  Duty 
Administrative  Review,  64  FR  17616  (April  12, 
1999). 

»  See  Fresh  and  Chilled  Atlantic  Salmon  From 
Norway:  Final  results  of  New  Shipper  Antidumping 
Duty  Administrative  Review,  62  FR  1430  (January 
10,  1997). 


Maine  Aqua  Foods,  Inc.,  Maine  Coast 
Nordic,  Inc.,  Treats  Island  Fisheries,  and 
Trumpet  Island  Salmon  Farm,  Inc. 
(collectively,  "domestic  interested 
parties").  As  U.S.  producers  of  the 
subject  merchandise  and  a  business 
association  whose  members  are  U.S. 
producers  of  the  subject  merchandise, 
the  domestic  interested  parties  claim 
interested-party  status  under  sections 
771(9)(C)  and  (F)  of  the  Act.  Without  a 
substantive  response  from  respondent 
interested  parties,  the  Department, 
pursuant  to  19  CFR  351.218(e){l)(ii){C), 
determined  to  conduct  an  expedited, 
120-day  review  of  this  order. 

In  accordance  with  751(c)(5){C)(v)  of 
the  Act,  the  Department  may  treat  a 
review  as  extraordinarily  complicated  if 
it  is  a  review  of  a  transition  order  (i.e., 
an  order  in  effect  on  January  1,  1995). 
On  October  18, 1999,  the  Department 
determined  that  the  sunset  review  of  the 
antidumping  duty  order  on  fresh  and 
chilled  Atlantic  salmon  bom  Norway  is 
extraordinarily  complicated,  and, 
therefore,  we  extended  the  time  limit  for 
completion  of  the  final  results  of  this 
review  until  not  later  than  January  27, 
2000,  in  accordance  with  section 
751(c)(5)(B)  of  the  Act.^ 

Although  the  deadline  for  this 
determination  was  originally  January 
27,  2000,  due  to  the  Federal 
CJovemment  shutdown  on  January  25 
and  26,  2000,  resulting  from  inclement 
weather,  the  timeframe  for  issuing  this 
determination  has  been  extended  by  one 
day. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
the  review  to  determine  whether 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
Section  752(c)  of  the  Act  provides  that, 
in  making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
administrative  reviews,  and  the  volimie 
of  imports  of  the  subject  merchandise 
for  the  period  before  and  the  period 
after  the  issuance  of  the  antidumping 
duty  order,  and  shall  provide  to  the 
Commission  the  magnitude  of  the 
margin  of  dumping  likely  to  prevail  if 
the  order  is  revoked. 

The  Department  discusses  below  its 
determinations  concerning  continuation 
or  recurrence  of  dumping  and  the 
magnitude  of  the  margin  likely  to 
prevail  were  the  antidumping  duty 


"  See  Extension  of  Time  Limit  for  Final  Results  of 
Five-Year  Reviews,  64  FR  62167  (November  16. 
1999). 
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order  revoked.  In  addition,  the  domestic 
interested  parties'  comments  on  each  of 
these  issues  fere  addressed  within  the 
respective  se  ctions  below. 

Continuatioi  i  or  Recurrence  of 
Dumping 

Drawing  oi  i  the  guidance  provided  in 
the  legislativ  b  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  sbecifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  NoL  103-316,  vol.  1  (1994),  the 
House  Repoii,  H.R.  Rep.  No.  103-826, 
pt.  1  (1994),  iind  the  Senate  Report.  S. 
Rep.  No.  IO3U12  (1994),  the 
Department  i$sued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  thq  bases  for  likelihood 
determinatiobs.  In  its  Sunset  Policy 
Bulletin,  the '.  Department  indicated  that 
determinatio]  is  of  likelihood  will  be 
made  on  an  c  rder-wide  basis  (see 
section  II.  A. 2  of  the  Sunset  Policy 
Bulletin).  In  « ddition,  the  Department 
indicated  tha  t  normally  it  will 
determine  thi  it  revocation  of  an 
antidumping  duty  order  is  likely  to  lead 
to  contiiiuati(  in  or  recurrence  of 
dumping  wh(  ire  (a)  dumping  continued 
at  any  level  a  )ove  de  minimis  after  the 
issuance  of  ti  e  order,  (b)  imports  of  the 
subject  merclandise  ceased  after  the 
issuance  of  tli  e  order,  or  (c)  diunping 
was  eliminat(  d  after  the  issuance  of  the 
order  and  im]  »ort  volumes  for  the 
subject  mere!  andise  declined 
significantly  I  see  section  D.  A.  3  of  the 
Sunset  Policy  Bulletin). 

In  addition  to  consideration  of  the 
guidance  on  1  Jielihood  cited  above, 
section  751(c](4)(B)  of  the  Act  provides 
that  the  Depai  tment  shedl  determine  that 
revocation  of  m  order  is  likely  to  lead 
to  continuatic  n  or  recurrence  of 
dumping  whe  re  a  respondent  interested 
party  waives  i  ts  participation  in  the 
sunset  review  In  the  instant  review,  the 
Department  d  ,d  not  receive  a  response 
from  any  resp  sndent  interested  party. 
Pursuant  to  section  351.218(d)(2)(iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  paticipation. 

The  domest  ic  interested  parties  argue 
that  revocatio  1  of  the  antidumping  duty 
order  would  r  jsiilt  in  continued 
dumping  by  Norwegian  producers/ 
exporters  and  material  injury  to  the  U.S. 
industry  (see  August  2,  1999, 
Substantive  R  jsponse  of  domestic 
interested  par  ies  at  16).  With  respect  to 
declining  import  volumes,  the  domestic 
interested  par  ies  assert  that  the 
imposition  of  mtidumping  duties  has 
significantly  reduced  the  volume  of  U.S. 
imports  of  subject  merchandise  from 
Norway.  Id.  at  18.  Citing  U.S.  Census 
Bureau  statist:  cs,  they  note  that  the 


average  import  volimie  from  Norway  in 
the  three  years  following  the  imposition 
of  the  order  was  95.7  percent  lower  than 
average  import  volimies  in  the  three 
years  prior  to  the  order.  Id. 

As  discussed  in  section  II.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64,  if 
companies  continue  dumping  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
dumping  would  continue  if  the 
discipline  were  removed.  With  the 
exception  of  Nordic,  which  received  a 
0.00  percent  margin  in  a  new  shipper 
review  (62  FR  1430;  January  10,  1997), 
dumping  margins  above  de  minimis 
have  existed  throughout  the  life  of  t^e 
order,  and  continue  to  exist,  for 
shipments  of  subject  merchandise  from 
all  other  Norwegian  producers/exporters 
investigated  by  the  Department. 

Consistent  with  section  752(c)  of  the 
Act,  the  Department  also  considered  the 
volimie  of  imports  before  and  after 
issuance  of  the  1991  order.  By 
examining  U.S.  Census  Bureau  IM146 
reports,  the  Department  finds  that, 
consistent  with  import  statistics 
provided  by  domestic  interested  parties, 
imports  of  the  subject  merchandise  from 
Norway  declined  significantly  following 
the  issuance  of  the  antidumping  duty 
order,  and  continue  to  remain  at  very 
low  levels. 

Based  on  this  analysis,  the 
Department  finds  that  the  existence  of 
dumping  margins  after  the  issuance  of 
the  order  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  Given  that  dumping  has 
continued  at  levels  above  de  minimis 
after  the  issuance  of  the  order,  import 
volumes  for  subject  merchandise  have 
significantly  declined,  respondent 
interested  parties  have  waived  their 
right  to  participate  in  this  review  before 
the  Department,  and  absent  argument 
and  evidence  to  the  contrary,  the 
Department  determines  that  dumping  is 
likely  to  continue  if  the  order  were 
revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  oUiers"  rate 
from  the  investigation  (see  section  II.B.l 
of  the  Sunset  Policy  Bulletin). 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 


margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations  (see  sections  n.B.2  and  3 
of  the  Sunset  Policy  Bulletin). 

The  domestic  interested  parties  assert 
that  the  Department  should  provide  to 
the  Commission  the  margins  from  the 
original  investigation  for  Skaarfish 
Mowi  A/S  (now  Kinn  Salmon  A/S), 
Domstein,  Saga,  Hallvard  Leroy  A/S  as 
the  rates  likely  to  prevail  if  the  order 
were  revoked  (see  August  2,  1999, 
Substantive  Response  of  domestic 
interested  parties  at  23).  Further, 
domestic  interested  parties  identify  Sea 
Star  International,  Fremstad  Group,  Chr. 
Bjelland,  Salmonor  A/S  and  Nomir 
Group  A/S  as  companies  from  the 
original  investigation  that  have  chosen 
to  increase  dumping.  Domestic 
interested  parties  recommend  that  the 
Department  assign  to  these  companies  a 
margin  of  31.81  percent  from  the  1992/ 
93  review  because  these  companies 
would  be  likely  to  dimip  at  least  to  the 
same  degree  without  the  discipline  of 
the  order.  Id.  at  24.  For  Norwegian 
producers/exporters  that  were  not 
parties  to  the  original  investigation,  but 
were  assigned  margins  in  the 
Department's  second  and  third 
administrative  reviews,  the  domestic 
interested  parties  assert  that  the 
Department  should  assign  to  these 
companies  the  margins  from  those 
reviews.  Id.  at  25. 

According  to  the  Sunset  Policy 
Bulletin,  a  company  may  choose  to 
increase  dumping  in  order  to  maintain 
or  increase  market  share.  As  a  result, 
increasing  margins  may  be  more 
representative  of  a  company's  behavior 
in  the  absence  of  an  order  (see  section 
n.B.2  of  the  Sunset  Policy  Bulletin).  The 
Sunset  Policy  Bulletin  notes  that  the 
Department  will  normally  consider 
market  share;  however,  absent 
information  on  relative  market  share, 
and  absent  argument  to  the  contrary,  we 
have  looked  at  import  volumes  in  the 
present  case. 

As  discussed  in  the  Sunset  Policy 
Bulletin,  a  more  recent  rate  may  be 
appropriate  where  a  company  chooses 
to  increase  dumping  in  order  to  increase 
or  maintain  market  share.  According  to 
the  U.S.  Census  Bureau  IM146  reports, 
however,  overall  imports  have 
decreased.  Without  company-specific 
information  or  argument  related  to 
increasing  exports  corresponding  to 
increased  dimiping,  we  have  no  basis  to 
determine  that  a  more  recent  rate  is 
more  probative.  Therefore,  we  will 
report  to  the  Conmiission  the  company- 
specific  and  "all  others"  rates  as 
contained  in  the  Final  Results  of  Review 
section  of  this  notice,  because  these 
rates  reflect  the  behavior  of  producers/ 
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exporters  without  the  discipline  of  the 
order. 

Final  Results  of  Review 

As  a  result  of  the  review,  the 
Department  finds  that  revocation  of  the 
antidiunping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  below: 


Manufacturer/exporter 

Margin  of 
dumping 
(percent) 

Salmonar  A/S  

18.39 

Sea  Start  International 

24.61 

Kinn  Salmon  A/S  (formerly. 

Skaarfish)  

Fremstad  GrouD  (A/S) 

15.65 
21.51 

Domstein  and  Co 

31.81 

Saga  A/S  

Chr.  Bjelland  

Hallvard  Leroy  (MS) 

26.55 
19.96 
31.81 

All  others 

23.80 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  retiu-n/destniction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  five-year  ("sunset")  reviews 
and  notice  are  in  accordance  with 
sections  751(c),  752,  and  777(i)(l)  of  the 
Act 

Dated:  January  28,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-2591  Filed  2-3-00;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-827] 

Notice  of  Preliminary  Determination  of 
Sales  at  i^ss  Tttan  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Large  Diameter  Cart>on  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  Mexico 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Morris  or  John  R.  Brinkmaim,  at 
(202)  482-1775  or  (202)  482-4126, 


respectively;  AD/CVD  Enforcement  II, 
Office  VI,  Group  II,  Import 
Administration,  Room  1870, 
International  Trade  Administration,  *► 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department  of  Conunerce's  (the 
Department's)  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(April  1999). 

Preliminary  Determination 

We  preliminarily  determine  that 
certain  large  diameter  carbon  and  alloy 
seamless  standard,  line,  and  pressure 
pipe  (seamless  pipe)  from  Mexico  are 
being  sold,  or  are  likely  to  be  sold,  in 
the  United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

This  investigation  was  initiated  on 
July  20,  1999.1  See  Initiation  of 
Antidumping  Duty  Investigations: 
Certain  Large  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Japan  and  Mexico 
and  Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  the  Czech  Republic, 
Japan,  the  Republic  of  South  Africa  and 
Romania,  64  FR  40825  (July  28. 1999) 
[Initiation  Notice).  Since  the  initiation 
of  the  investigation,  the  following 
events  occiured: 

On  August  12. 1999,  the  Department 
issued  its  antidumping  questiormaire  to 
Tubos  de  Acero  de  Mexico,  S.A. 
(TAMSA),  the  sole  Mexican  producer  of 
the  subject  merchandise. 

On  August  23, 1999,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  imports  of  the 
products  subject  to  each  of  these 
antidumping  investigations  are 
materially  injuring  the  U.S.  industry. 
See  Certain  Seamless  Carbon  and  Alloy 


'  The  petitioners  in  this  investigation  are  Gulf 
States  Tube,  a  division  of  Vision  Metals.  Inc.; 
Koppel  Steel  Corporation;  Sharon  Tube 
Corporation;  USS/Kobe  Steel  Corporation;  United 
Steel  Workers  of  America;  and  U.S.  Steel  Group,  a 
unit  of  USX  Corporation,  hereinafter  referred  to  as 
Petitioners. 


Steel  Standard,  Line,  and  Pressure  Pipe 
from  the  Czech  Republic,  Japan,  Mexico, 
Romania,  and  South  Africa,  64  FR 
46953  (August  27, 1999). 

We  issued  supplemental 
questionnaires  where  appropriate. 
Responses  to  those  supplemental 
questioimaires  were  timely  filed 
between  November  1, 1999  and 
November  16,  1999,  and  we  have 
incorporated  the  information  provided 
in  those  responses  into  this  preliminary 
determination. 

On  November  17, 1999,  the 
Department  concluded,  consistent  with 
section  733(c)(1)(B)  of  the  Act,  that  the 
Mexican  investigation  of  large  diameter 
pipe  is  extraordinarily  complicated,  and 
that  additional  Ume  was  necessary  to 
issue  the  preliminary  determination. 
Conse(jt!fently,  we  extended  the  deadline 
for  the  preliminary  determination  to 
January  26,  2000.  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Certain  Small  and  Large  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  From  the  Czech 
Republic,  Romania  and  Mexico,  64  FR 
66168  (November  24, 1999). 

Although  the  deadline  for  this 
determination  was  originally  January 
26,  2000,  due  to  the  Federal 
Government  shutdown  on  January  25 
and  26,  2000,  resulting  from  inclement 
weather,  the  time  fi-ame  for  issuing  this 
determination  has  been  extended  by  two 
days. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
accoimt  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the 
petitioners.  The  Department's 
regulations,  at  19  CFR  351.210(e)(2), 
require  that  requests  by  respondents  for 
postponement  of  a  final  determination 
be  accompanied  by  a  request  for 
extension  of  provisional  measures  from 
a  four-month  period  to  not  more  than 
six  months. 

On  January  14,  2000,  TAMSA 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  tmtil 
not  later  than  135  days  after  the  date  of 
the  publication  of  the  affirmative 
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preliminary  determination  in  the 
Federal  Register.  TAMSA  also  included 
a  request  to  eoctend  the  provisional 
measures  to  i  lot  more  than  six  months. 
Therefore,  in  accordance  with  19  CFR 
351.210(b).  because  (1)  our 
determination  is  affirmative;  (2)  the 
requesting  e»)orter  accoimts  for  a 
significant  portion  of  exports  of  the 
subject  merchandise;  and  (3)  no 
compelling  r«ason  for  denial  exists,  we 
are  granting  the  respondent's  request 
and  are  postponing  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  the  publication  of 
the  preliminary  determination. 
Suspension  of  liquidation  will  be 
extended  accordingly. 

Period  of  Investigation 

The  period  |of  this  investigation  (POI) 
comprises  TAMSA's  four  most  recent 
fiscaJ  quarters  prior  to  the  filing  of  the 
petition,  (i.e.,lApril  1,  1998,  through 
March  31, 1999). 

Scope  of  Investigation  ' 

For  purposes  of  this  investigation,  the 
products  covared  are  large  diameter 
seamless  carbon  and  alloy  (other  than 
stainless)  steel  standard,  line,  and 
pressure  pipei  produced,  or  equivalent, 
to  the  American  Society  for  Testing  and 
Materials  (ASJTM)  A-53,  ASTM  A-106, 
ASTM  A-333|  ASTM  A-334,  ASTM  A- 
335  (grades  PI,  P2,  Pll,  P12,  P21  and 
P22  only),  ASJtM  A-589,  ASTM  A-795, 
and  the  American  Petroleum  Institute 
(API)  5L  specifications  and  meeting  the 
physical  paraipeters  described  below, 
regardless  of  ^plication.  The  scope  of 
this  investigat  on  also  includes  all 
products  used]  in  standard,  line,  or 
pressure  pipe  bpplications  and  meeting 
the  physical  parameters  described 
below,  regardless  of  specification. 
Specifically  iiicluded  within  the  scope 
of  this  investigation  are  seamless  pipes 
greater  than  4.B  inches  (114.3  mm)  up 
to  and  including  16  inches  (406.4  mm) 
in  outside  diaiaeter,  regardless  of  wall- 
thickness,  maaufacturing  process  (hot 
finished  or  cold-drawn),  end  finish 
(plain  end,  beveled  end,  upset  end, 
threaded,  or  threaded  and  coupled),  or 
surface  finish. 

The  seamles  pipes  subject  to  this 
investigation  aire  currenUy  classifiable 
under  the  subheadings  7304.10.10.30, 
7304.10.10.45J  7304.10.10.60, 
7304.10.50.50,  7304.31.60.50, 
7304.39.00.36,  7304.39.00.40, 
7304.39.00.44,  7304.39.00.48. 
7304.39.00.52,  7304.39.00.56, 


'  On  September 
that  the  scope  of 
exclude  certain 
speciHcation.  This 
scope. 


tte 
pnd 


,  1999,  the  petitioners  requested 
investigations  be  amended  to 
lucts  made  to  the  A-335 

change  is  reflected  in  the  current 


7304.39.00.62,  7304.39.00.68, 
7304.39.00.72,  7304.51.50.60, 
7304.59.60.00,  7304.59.80.30, 
7304.59.80.35.  7304.59.80.40, 
7304.59.80.45,  7304.59.80.50, 
7304.59.80.55,  7304.59.80.60, 
7304.59.80.65,  and  7304.59.80.70  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

Specifications,  Characteristics,  and 
Uses:  Large  diameter  seamless  pipe  is 
used  primarily  for  line  applications 
such  as  oil,  gas,  or  water  pipeline,  or 
utility  distribution  systems.  Seamless 
pressure  pipes  are  intended  for  the 
conveyance  of  water,  steam, 
petrochemicals,  chemicals,  oil  products, 
natiual  gas  and  other  liquids  and  gasses 
in  industrial  piping  systems.  They  may 
carry  these  substances  at  elevated 
pressiuBS  and  temperatures  and  may  be 
subject  to  the  application  of  extemaJ 
heat.  Seamless  carbon  steel  pressure 
pipe  meeting  the  ASTM  A-106  standard 
may  be  used  in  temperatiu^s  of  up  to 
1000  degrees  Fahrenheit,  at  various 
American  Society  of  Mechanical 
Engineers  (ASME)  code  stress  levels. 
Alloy  pipes  made  to  ASTM  A-335 
standard  must  be  used  if  temperatiu^s 
and  stress  levels  exceed  those  allowed 
for  ASTM  A-106.  Seamless  pressure 
pipes  sold  in  the  United  States  are 
commonly  produced  to  the  ASTM  A- 
106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natiu^  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  imits, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements.  If  exceptionally  low 
temperature  uses  or  conditions  are 
anticipated,  standard  pipe  may  be 
manufactured  to  ASTM  A-333  or  ASTM 
A-334  specifications. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  water  well  pipe  (ASTM  A- 
589)  and  seamless  galvanized  pipe  for 
fire  protection  uses  (ASTM  A-795)  are 
used  for  the  conveyance  of  water. 
Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53,  API  5I^B,  and  API 
5L-X42  specifications.  To  avoid 
maintaining  separate  production  runs 
and  separate  inventories,  manufacturers 


typically  triple  or  quadruple  certify  the 
pipes  by  meeting  the  metallurgical 
requirements  and  performing  the 
required  tests  pursuant  to  the  respective 
specifications.  Since  distributors  sell  the 
vast  majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  or 
quadruple  certified  pipes  in  large 
diameters  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  A  more  minor  application 
for  large  diameter  seamless  pipes  is  for 
use  in  pressiu^  piping  systems  by 
refineries,  petrochemical  plants,  and 
chemical  plants,  as  well  as  in  power 
generation  plants  and  in  some  oil  field 
uses  (on  shore  and  off  shore)  such  as  for 
separator  lines,  gathering  lines  and 
metering  runs.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However, 
ASTM  A-106  pipes  may  be  used  in 
some  boiler  applications. 

The  scope  of  this  investigation 
includes  all  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  listed  above,  regardless  of 
application,  and  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line,  and  pressiue 
applications  and  the  above-listed 
specifications  are  defining 
characteristics  of  the  scope  of  this 
investigation.  Therefore,  seamless  pipes 
meeting  the  physical  description  above, 
but  not  produced  to  the  ASTM  A-53, 
ASTM  A-106,  ASTM  A-333,  ASTM  A- 
334,  ASTM  A-335  (grades  Pi,  P2,  Pll, 
P12.  P21  and  P22  only),  ASTM  A-589, 
ASTM  A-795,  and  API  5L  specifications 
shall  be  covered  if  used  in  a  standard, 
line,  or  pressing  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  ASTM  A- 
106  applications.  These  specifications 
generally  include  ASTM  A-161,  ASTM 
A-192,  ASTM  A-210,  ASTM  A-252, 
ASTM  A-501,  ASTM  A-523,  ASTM  A- 
524,  and  ASTM  A-618.  When  such 
pipes  are  used  in  a  standard,  line,  or 
pressure  pipe  application,  such 
products  are  covered  by  the  scope  of 
this  investigation. 

Specifically  excluded  from  the  scope 
of  this  investigation  are  boiler  tubing 
and  mechemical  tubing,  if  such  products 
are  not  produced  to  ASTM  A-53,  ASTM 
A-106,  ASTM  A-333,  ASTM  A-334, 
ASTM  A-335  (grades  Pi,  P2,  Pll,  Pi 2. 
P21  and  P22  only),  ASTM  A-589, 
ASTM  A-795,  and  API  5L  specifications 
and  are  not  used  in  standard,  line,  or 
pressure  pipe  applications.  In  addition, 
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finished  and  unfinished  oil  country 
tubular  goods  (OCTG)  are  excluded  from 
the  scope  of  this  investigation,  if 
covered  by  the  scope  of  another 
antidiunping  duty  order  from  the  same 
country.  If  not  covered  by  such  an 
OCTG  order,  finished  and  imfinished 
OCTG  are  included  in  this  scope  when 
used  in  standard,  line  or  pressure 
applications. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Class  or  Kind 

From  August  through  November  1999, 
the  Department  received  submissions 
firom  importers,  respondents,  and 
consiuners  in  the  companion 
investigations  involving  small  and  large 
diameter  seamless  pipe  from  Japan, 
requesting  that  the  subject  merchandise 
be  considered  more  than  one  class  or 
kind.  Specifically,  those  parties 
requested  that  the  Department 
subdivide  each  of  these  investigations 
into  the  following  separate  classes  or 
kinds  of  merchandise:  (1)  Commodity 
grade  carbon  seamless  standard,  line 
and  pressure  pipe;  (2)  alloy  seamless 
pipe;  and  (3)  high-strength  seamless  line 
pipe.  On  November  8, 1999,  the 
petitioners  rebutted  these  argiunents. 
We  have  preliminarily  determined  that 
there  is  a  single  class  or  kind  of 
merchandise  for  small  diameter  pipe 
and  another  distinct  single  class  or  kind 
of  merchandise  for  leirge  diameter  pipe. 
For  further  discussion  on  this  topic, 
including  the  comments  received,  see 
the  Notice  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Large  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  from  Japan  and 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Japan  and  the 
Republic  of  South  Africa,  64  FR  69721 
(December  14,  1999). 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by 
TAMSA  covered  by  the  description  in 
the  Scope  of  Investigation  section, 
above,  and  sold  in  Mexico  diuing  the 
POI,  are  considered  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  on  six  criteria 
to  match  U.S.  sales  of  subject 
merchandise  to  comparison-market 
sales  of  the  foreign  like  product: 
specification/grade,  manufacturing 
process,  outside  diameter,  wall 
thickness,  siu-face  finish,  and  end-finish. 


These  characteristics  have  been 
weighted  by  the  Department,  where 
appropriate.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  as  listed  above. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
seamless  pipe  products  from  Mexico 
were  made  in  the  United  States  at  LTFV, 
we  compared  the  constructed  export 
price  (CEP)  to  the  normal  value  (NV),  as 
described  in  the  Constructed  Export 
Price  and  Normal  Value  sections  of  this 
notice,  below.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  CEPs  for 
comparison  to  weighted-average  NVs. 

Constructed  Export  Price 

In  accordance  with  section  772  of  the 
Act,  we  calculated  a  CEP  for  each  sale. 
Section  772(b)  of  the  Act  defines  CEP  as 
the  price  at  which  the  subject 
merchandise  is  first  sold  (or  agreed  to  be 
sold)  in  the  United  States  before  or  after 
the  date  of  importation  by  or  for  the 
accoimt  of  the  producer  or  exporter  of 
such  merchandise  or  by  a  seller 
affiliated  with  the  producer  or  exporter, 
to  a  purchaser  not  affiliated  with  the 
producer  or  exporter,  as  adjusted. 

When  sales  are  made  prior  to 
importation  through  an  affiliated  U.S. 
sales  agent  to  an  unaffiliated  customer 
in  the  United  States,  it  is  the 
Department's  practice  to  examine 
several  criteria  in  order  to  determine 
whether  or  not  the  sales  are  CEP  or 
export  price  (EP)  sales.  Those  criteria 
are:  (1)  Whether  the  merchandise  was 
shipped  directly  from  the  manufacturer 
to  the  unaffiliated  U.S.  customer;  (2) 
whether  this  was  the  customary 
commercial  channel  between  the  parties 
involved;  and  (3)  whether  the  function 
of  the  U.S.  selling  agent  was  limited  to 
that  of  a  "processor  of  sales-related 
documentation"  and  a 
"communications  link"  between  the 
exporter  and  the  unaffiliated  U.S.  buyer. 
See.  e.g.,  Porcelain-on-Steel  Cookware 
from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  26934,  26941  (May  18, 
1999);  and  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Canada:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews  (Canadian 
Steel),  63  FR  12725,  12738  (March  16, 
1998).  In  the  Canadian  Steel  case,  the 
Department  clarified  its  interpretation  of 
the  third  prong  of  this  test,  as  follows: 

Where  the  factors  indicate  that  the 
activities  of  the  U.S.  affiliate  are  ancillary  to 


the  sale  (e.g.,  arranging  transportation  or 
customs  clearance,  invoicing),  we  treat  the 
transactions  as  EP  sales.  Where  the  U.S. 
affiliate  has  more  than  an  incidental 
involvement  in  making  sales  (e.g.,  solicits 
sales,  negotiates  contracts  or  prices)  or 
providing  customer  support,  we  treat  the 
transactions  as  CEP  sales.        i 
Canadian  Steel,  63  FR  at  12738. 

For  sales  of  seamless  pipe  products 
during  the  POI,  TAMSA  utilizes  the 
services  of  two  affiliated  selling  agents 
in  the  United  States,  Siderca 
Corporation  (Siderca)  and  another 
affiliate,  hereinafter  referred  to  as 
Company  A  (the  name  of  Company  A  is 
business  proprietary  information). 
TAMSA  reported,  as  EP  transactions,  its 
seamless  pipe  sales  for  which  Siderca 
and  Company  A  served  as  the  importers 
of  record  and  which  were  shipped 
directly  from  Mexico  to  the  unaffiliated 
U.S.  customer.  Conversely,  TAMSA 
reported  as  CEP  transactions  the  subject 
merchandise  that  was  stored  in 
Company  A's  warehouse  and  later  sold 
out  of  Company  A's  inventory.  After 
careful  examination  of  the  record,  the 
Department  has  preliminarily 
determined  that  both  selling  agents, 
Siderca  and  Company  A,  act  as  more 
than  simply  a  "processor  of  sales-related 
docimientation"  or  "a  communication 
link."  As  a  result  of  our  analysis,  we  are 
reclassifying  TAMSA's  reported  EP 
sales  as  CEP  sales,  as  defined  in  section 
772(b)  of  the  Act.  Specifically,  both 
Siderca  and  Company  A  solicit  sales, 
negotiate  the  price,  obtain  customer 
approval,  prepare  sales  dociunentation  {i.e., 
invoices),  receive  payment  and  forward 
payment  to  TAMSA.  For  a  further 
discussion,  see  Memorandiun  Whether 
to  Reclassify  Certain  EP  Sales  by  Tubos 
de  Acero  de  Mexico,  S.A  in  the  U.S. 
Market  as  CEP  Sales,  dated  January  28, 
2000,  public  version,  on  file  in  the 
Central  Record  Unit  (CRU),  Room  B- 
099,  of  the  Main  Commerce  Building. 

We  based  CEP  on  the  packed,  cost- 
insurance- freight  (CFF),  ex-factory,  iree- 
on-board  (FOB),  or  delivered  prices  to 
the  first  imaffiliated  customer  in  the 
United  States,  as  appropriate.  We 
reduced  these  prices  for  discounts  and 
rebates,  where  appropriate. 

In  accordance  with  section  772(c)(2) 
of  the  Act,  we  made  deductions,  where 
appropriate,  for  movement  expenses 
including  inland  freight  from  the  plant 
or  warehouse  to  the  port  of  exportation, 
foreign  brokerage,  handling  and  loading 
charges,  international  freight,  marine 
insurance,  U.S.  duties  and  U.S.  inland 
freight  expenses  (from  port  to  the 
customer). 

In  accordance  with  section  772(d)(1) 
of  the  Act,  where  appropriate,  we 
deducted  from  the  starting  price  those 
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selling  expent  es  that  related  to 
economic  activity  in  the  United  States, 
including  dir^  selling  expenses  (credit 
costs,  warehoiising,  and  warranties), 
indirect  selling  expenses  and  indirect 
selling  expenses  of  the  affiliated  selling 
agents.  We  alao  deducted  from  CEP  an 
amount  for  pr  )fit  in  accordance  with 
sections  772(c  )(3)  and  (f)  of  the  Act.  See 
Preliminary  Calculation  Memorandum, 
dated  January  28,  2000,  public  version 
on  file  in  the  (tRU. 

Normal  Value 

A.  Selection  o '  Comparison  Markets 

Section  773  a)(l)  of  the  Act  directs 
that  NV  be  bai  ed  on  the^price  at  which 
the  foreign  lifc  s  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  i  i  sold  in  sufficient 
quantities,  anq  that  there  is  no 
particular  maii.et  situation  that  prevents 
a  proper  comparison  with  the  U.S. 
price.  The  stat  jte  contemplates  that 
quantities  non  oally  will  be  considered 
insufficient  if  they  are  less  than  five 
percent  of  the  aggregate  quantity  of  sales 
of  the  subject  i  aerchandise  to  the  United 
States. 

TAMSA  had  a  viable  home  market  for 
seamless  pipe  products,  and  reported 
home  market  s  ales  data  for  purposes  of 
the  calcidation  of  NV. 

In  deriving  ITV,  we  made  certain 
adjustments  to  price  as  detailed  in  the 
(Calculation  of  Normal  Value  Based  on 
Home-Market ,  ''rices  section  of  this 
notice,  below. 

B.  Arm's  Lengm  Test 

Sales  to  affiliated  customers  for 
consumption  in  the  home  market  which 
were  determined  not  to  be  at  arm's 
length  were  exf:luded  from  our  analysis. 
To  test  whethe  ■  these  sales  were  made 
at  arm's  length  we  compared  the  prices 
of  sales  of  com  larison  products  to 
affiliated  and  u  naffiliated  customers,  net 
of  all  movemer  t  charges,  direct  selling 
expenses,  disci  lunts,  and  packing. 
Pursuant  to  19  ZFR  351.403  and  in 
accordance  wit  i  our  practice,  where  the 
prices  to  the  af  iliated  party  were  on 
average  less  thi  n  99.5  percent  of  the 
prices  to  unaffi  iated  parties,  we 
determined  tha  t  the  sales  made  to  the 
affiliated  party  were  not  at  arm's  length. 
See  Notice  of  Final  Results  and  Partial 
Recission  ofAi  tidumping  Duty 
Administrative  Review:  Roller  Chain, 
Other  Than  Sic  ycle,  From  Japan,  62  FR 
60472,  60478  (November  10, 1997)  and 
Antidumping  L  uties;  Countervailing 
Duties:  Final  R  ile  [Antidumping 
Duties),  62  FR  ;  7295,  27355-56  (May 
19,  1997).  We  i  icluded  in  our  NV 
calculations  th(  ise  sales  to  affiliated 
customers  that  jassed  the  arm's-length 


test  in  our  analysis.  See  19  CFR  351.403; 
Antidumping  Duties,  62  FR  at  27355- 
56. 

C.  Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act,  H.R.  Doc.  No.  103-316. 
at  829-831  (1994),  to  the  extent 
practicable,  the  Department  will 
calculate  NV  based  on  sales  at  the  same 
level  of  trade  (LOT)  as  the  U.S.  sales. 
To  determine  whether  comparison 
market  sales  were  at  different  LOTs  we 
exEunined  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  (or  arm's 
length)  customers.  If  the  comparison- 
market  sales  were  at  a  different  LOT  and 
the  differences  affected  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  made  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act,  where 
appropriate. 

In  accordance  with  the  Act,  we 
examined  the  chain  of  distribution  and 
the  selling  activities  associated  with 
sales  reported  by  TAMSA  to  its  two 
customer  categories  in  the  home  market. 
TAMSA  reported  three  distinct 
chaimels  of  distribution  in  the  home 
market:  (1)  Sales  to  end  users;  (2)  sales 
to  distributors;  and  (3)  sales  to  one 
specific  end  user  which  received 
additional  services  pursuant  to  a  just-in- 
time  agreement.  We  found  that  the 
channels  of  distribution  through  the 
distributors  and  the  first  referenced  end 
users  differed  significantly  from  the 
charmel  to  the  end  user  that  received 
additional  services  as  enumerated  in  the 
just-in-time  agreement.  Based  on  oiu- 
overall  analysis,  we  found  that  the  home 
market  sales  constituted  two  LOTs:  (1) 
Distributors  and  end  users  (LOT  1),  and 
(2)  the  end  user  that  received  additional 
services  pursuant  to  the  just-in-time 
agreement  (LOT  2). 

We  examined  the  sales  from  TAMSA 
to  the  two  affiliated  resellers  (i.e.,  at  the 
constructed,  or  CEP  LOT)  and  foimd 
only  one  LOT  in  the  U.S.  market.  This 
CEP  LOT  was  comparable  to  the  home 
market  LOT  1.  For  the  vast  majority  of 
comparisons,  we  were  able  to  determine 
NV  based  on  sales  of  identical 
merchandise  made  at  the  same  LOT  as 
the  U.S.  CEP  sales.  Accordingly, 
because  we  compared  U.S.  to  home 
market  sales  at  the  same  LOT,  no  LOT 
adjustment  was  warranted  under  section 
773(a)(7)(A)  of  the  Act.  Where  there 


were  no  identical  comparison  market 
sales  at  the  same  LOT  as  the  U.S.  CEP 
sales,  we  compared  U.S.  sales  to 
identical  merchandise  sold  at  the  other 
LOT  in  the  home  market  and  made  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  For  a  detailed 
description  of  our  LOT  analysis  and 
adjustment  methodology  for  these 
preliminary  results,  see  the  January  28, 
2000,  Antidumping  Investigation  of 
Certain  Large  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Mexico:  Preliminary 
Level  of  Trade  Findings  Memorandum, 
on  file  in  the  CRU. 

We  note  that  the  U.S.  Court  of 
International  Trade  (CIT)  has  held  that 
the  Department's  practice  of 
determining  LOTs  for  CEP  transactions 
after  CEP  deductions  is  an 
impermissible  interpretation  of  section 
772(d)  of  the  Act.  See  Borden,  Inc.,  v. 
United  States,  4  F.  Supp.  2d  1221, 
1241-42  (CIT  1998)  [Borden).  The 
Department  believes,  however,  that  its 
practice  is  in  full  compliance  with  the 
statute.  On  June  4,  1999,  the  CIT  entered 
final  judgment  in  Borden  on  the  LOT 
issue.  See  Borden.  Inc.,  v.  United  States, 
Court  No.  96-08-01970,  Slip  Op.  99-50 
(CIT  June  4, 1999).  The  government  has 
filed  an  appeal  of  Borden  which  is 
pending  before  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit. 
Consequently,  the  Department  has 
continued  to  follow  its  normal  practice 
of  adjusting  CEP  imder  section  772(d) 
prior  to  starting  a  LOT  analysis,  as 
articulated  in  the  Department's 
regulations  at  §  351.412. 

D.  Calculation  of  Normal  Value  Based 
on  Home-Market  Prices 

We  calculated  NV  based  on  ex-factory 
or  delivered  prices.  Piu'suant  to  19  CFR 
351.401(c),  we  adjusted  the  gross  unit 
price  for  discoimts  and  rebates  to  arrive 
at  the  "starting  price"  for  NV.  We  made 
deductions  from  the  starting  price  for 
inland  freight,  warehousing,  and  inland 
insurance.  In  addition,  we  made 
circumstance-of-sale  (COS)  adjustments 
for  direct  expenses,  where  appropriate, 
in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act.  These 
included  imputed  credit  expenses, 
warranty  expenses,  commissions,     . 
interest  revenue,  and  performance  bond 
fees.  In  accordance  with  sections 
773(a)(6)(A)  and  (B)  of  the  Act.  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  See 
Preliminary  Calculation  Memorandum, 
dated  January  28,  2000,  public  version 
on  file  in  the  CRU. 

In  accordance  with  §  351.410(e)  of  the 
Department's  regulations,  where 
conunissions  are  incurred  in  one  market 
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(in  this  case  the  home  market),  but  not 
in  the  other,  we  make  an  allowance  for 
indirect  selling  expenses  in  the  other 
market  up  to  the  amoimt  of  the 
commissions  granted.  In  this  case, 
because  commissions  were  paid  in  the 
home  market,  but  not  in  the  United 
States,  and  thus  were  deducted  from  the 
home  market  price,  we  made  an 
adjustment  for  U.S.  indirect  selling 
expenses  incurred  in  Mexico  which 
were  associated  with  sales  of  the  subject 
merchandise.  We  made  such  an 
adjustment  by  adding  the  U.S.  indirect 
selling  expenses,  up  to  the  amount  of 
the  home  market  commissions,  to  home 
market  price  rather  than  subtracting 
them  from  the  CEP. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars,  in  accordance  with  section 
773(A)  of  the  Act,  based  on  the 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  dfrecting  Customs  to 
suspend  liquidation  of  sdl  entries  of 
large  diameter  seamless  pipe  products 
from  Mexico,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  are  also  instructing 
Customs  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  CEP,  as  indicated  in  the 
chart  below.  These  instructions 
suspending  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
provided  below. 


Manulacturer/exporter 

Margin 
(percent) 

TAMSA  

All  others 

4.60 
4.60 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  antidimiping 
determination  is  affirmative,  the  ITC 
will  determine  whether  the  imports 
covered  by  this  determination  are 
materially  injuring,  or  threaten  material 
injury  to,  the  United  States  industry. 
The  deadline  for  that  ITC  determination 


would  be  the  later  of  120  days  after  the 
date  of  this  preliminary  determination 
or  45  days  after  the  date  of  our  final 
determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  March  16, 
2000.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  If  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  no  later  than  135  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and777(i)(l)oftheAct. 

Dated:  January  28,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  00-2580  Filed  2-3-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A^7S-818,  A-489-805] 

Certain  Pasta  From  Italy  and  Turlwy: 
Extension  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4,  2000. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jarrod  Goldfeder  at  (202)  482-2305. 
Office  of  AD/CVD  Enforcement  VI, 
Group  n.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave,  NW, 
Washington,  DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  issue  the  preliminary 
results  within  245  days  after  the  last  day 
of  the  anniversary  month  of  an  order/ 
finding  for  which  a  review  is  requested 
and  the  final  results  within  120  days 
after  the  date  on  which  the  preliminary 
results  are  published.  However,  if  it  is 
not  practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  results  to  a  maximum  of 
3§5  d^s  and  for  the  final  results  to  180 
dAyfi  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  results)  from  the  date  of  the 
publication  of  the  preliminary  results. 

Background 

On  August  30, 1999,  the  Department 
published  a  notice  of  initiation  of  the 
administrative  reviews  of  the 
antidumping  duty  orders  on  certain 
pasta  from  Italy  and  Turkey,  covering 
the  period  July  1. 1998  to  June  30, 1999 
(64  FR  47167).  The  prehminary  results 
are  ciurently  due  no  later  than  April  3, 
2000. 

Extension  of  Preliminary  Results  of 
Reviews 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
these  reviews  within  the  original  time 
limits.  Therefore,  we  are  extending  the 
time  limits  for  completion  of  the 
preliminary  results  imtil  no  later  than 
Jime  30,  2000.  See  Decision 
Memorandum  frt)m  John  Brinkmann  to 
Holly  A.  Kuga,  dated  January  31.  2000, 
which  is  on  file  in  the  Central  Records 


5592 


Federal  Register /Vol.  65,  No.  24 /Friday,  February  4,  2000 /Notices 


Unit,  B-099  pf  the  main  Commerce 
Building.  W«  intend  to  issue  the  final 
results  no  later  than  120  days  after  the 
publication  of  the  notice  of  preliminary 
results  of  these  reviews. 

This  extension  is  in  accordance  with 
section  751({  ){3)(A)  of  the  Act. 

Dated:  Janujry  31.  2000 
Holly  A.  Kuga 

Acting  Depu 
Administration  t 
(FR  Doc.  00-2186 

BILUNG  CODE 


ty  Assistant  Secretary,  Import 
Filed  2-3-00;  8:45  am) 


3910-OS-P 


DEPARTMEirr  OF  COMMERCE 
International  Trade  Administration 

[A-580-807] 

Final  Results  of  Expedited  Sunset 
Review:  Poiyettiyiene  Terephthalate 
Rim  From  K<>rea 

AGENCY:  Import  Administration, 
International! Trade  Administration, 
U.S.  Departnient  of  Commerce. 
action:  Notic  e  of  Final  Result  of 
Expedited  Siinset  Review:  Polyethylene 
Terephthalatfe  Film  from  Korea. 

SUMMARY:  oA  July  1,  1999,  the 
Department  c  f  Commerce  ("the 
Department"  initiated  a  sunset  review 
of  the  antidu:  nping  duty  order  on 
polethylene  t  Brephthalate  ("PET")  film 
from  Korea  pursuant  to  section  751(c)  of 
the  Tariff  Ad  of  1930,  as  amended  ("the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  adequate  substantive 
response  file(  1  on  behalf  of  a  domestic 
interested  pa  ty,  and  inadequate 
response  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  sunset  review.  As 
a  result  of  thi  5  review,  the  Department 
finds  that  rev  acation  of  the  antidumping 
duty  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  i  idicated  in  the  Final 
Results  of  Re'  new  section  of  this  notice. 
FOR  FURTHER  NFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skinner,  Offii  :e  of  Policy  for  Import 
Administratii  m,  International  Trade 
Administrati(  m,  U.S.  Department  of 
Commerce,  1  Hh  St.  &  Constitution  Ave. 
NW,  Washinj  ton,  DC  20230;  telephone 
(202)  482-50|0  or  (202) 482-1560, 
respectively. 

EFFECTIVE  DAI  E:  February  4,  2000. 
SUPPLEMENTA  )Y  INFORMATION: 


Statute  and 

This  reviev 
to  sections 
The  Department 
conduct  of  su  Qset 


t  egulations 

was  conducted  pursuant 
(c)and  752  of  the  Act. 
's  procedures  for  the 
reviews  are  set  forth 


in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  ["Sunset 
Regulations")  and  19  CFR  part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analjrtical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin.  63  FR  18871 
(April  16, 1998)  ["  Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  covered  by  this 
antidimiping  duty  order  includes  all 
gauges  of  raw  pre-treated,  or  primed 
polythylene  terephthalate  film,  sheet, 
and  strip,  whether  extruded  or  co- 
extruded.  The  films  excluded  from  this 
antidumping  duty  order  are  metallized 
films  and  other  finished  films  that  have 
had  at  least  one  of  their  surfaces 
modified  by  the  application  of  a 
performance-enhancing  resinous  or 
inorganic  layer  of  more  than  0.00001 
inches  (0.254  micrometers)  thick.  Roller 
transport  cleaning  film  which  has  at 
least  one  of  its  surfaces  modified  by  the 
application  of  0.5  micrometers  of  SBR 
latex  has  also  been  ruled  as  not  within 
the  scope  of  the  order.  PET  film  is 
currently  classifiable  under  Harmonized 
Tariff  Schedule  ("HTS")  item  number 
3920.62.00.00.  The  HTS  item  number  is 
provided  for  convenience  and  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive. 

History  of  the  Order 

On  June  5, 1991,  the  Department 
published  the  antidumping  duty  order 
and  amended  final  determination  of 
sales  at  less  than  fair  value  ("LTFV")  on 
PET  film  from  Korea.  See  Antidumping 
Duty  Order  and  Amendment  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyethylene  Terephthalate 
Film,  Sheet,  and  Strip  from  the  Republic 
of  Korea  as  amended  (56  FR  25669,  June 
5,  1991).  On  September  26,  1997  (62  FR 
50557)  the  Department  published 
Polyethylene  Terephthalate  Film,  Sheet, 
and  Strip  from  the  Republic  of  Korea; 
Notice  of  Final  Court  Decision  and 
Amended  Final  Determination  of 
Antidumping  Duty  Investigation.  In  the 
notice  of  final  court  decision  and 
amended  final  determination  of  the 
antidumping  duty  LTFV  investigation, 
based  on  our  determination  on  remand, 
SKC  Limited  and  SKC  America,  Inc. 
(collectively  "SKC")  was  assigned  a 
margin  of  13.92  percent  ad  valorem, 
Cheil  Synthetics  Incorporated  ("Cheil"), 


a  margin  of  36.33  percent  ad  valorem, 
and  the  "all  others"  margin  was  21.5 
percent. 

The  Department  has  completed  six 
administrative  reviews  of  PET  film  since 
the  issuance  of  the  antidumping  duty 
order.  1  On  September  26,  1997,  the 
Department  issued  the  Final  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administration  Review,  63  FR 
3703  (January  26,  1998),  in  which  the 
Department  determined  that  Saehan 
Industries,  Inc.  ("Saehan")  was  the 
successor  firm  to  Cheil.  The  Department 
has  not  found  duty  absorption  with 
respect  to  this  order. 

The  order  remains  in  effect  for  all 
producers  and  exporters  of  PET  film 
from  Korea,  except  for  Cheil  and  Kolon, 
for  which  the  Department  revoked  the 
antidumping  duty  order.^ 

Background 

On  July  1,  1999,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  PET  film 
from  Korea  (64  FR  35588)  pursuant  to 
section  751(c)  of  the  Act.  On  July  15, 
1999,  the  Department  received  a  Notice 


'  See  l.a.  Polyethylene  Terephthalate  Film,  Sheet, 
and  Strip  From  the  Republic  of  Korea:  Final  Besults 
of  Antidumping  Duty  Administrative  Review,  60  FR 
42835  (August  17,  1995),  as  amended  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip  From  the 
Republic  of  Korea;  Amended  Final  Results  of 
Antidumping  Duty  Administrative  Review,  61  FR 
53997  (February  12, 1996). 

2.b.  Polyethylene  Terephthalate  Film,  Sheet,  and 
Strip  From  the  Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative  Reviews  and 
Notice  of  Revocation  in  Pari,  61  FR  35177  (July  5, 
1996). 

3.C.  Polyethylene  Terephthalate  Film,  Sheet,  and 
Strip  From  the  Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative  Review  and 
Notice  of  Revocation  in  Part,  61  FR  58374 
(November  14, 1996),  as  amended  62  FR  1735 
Oanuary  13,  1997). 

4.d.  Polyethylene  Terephthalate  Film,  Sheet,  and 
Strip  From  the  Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative  Review,  62  FR 
38064  (July  16.  1997),  as  amended  62  FR  45222 
(August  26,  1997). 

5.e.  Polyethylene  Terephthalate  Film,  Sheet,  and 
Strip  From  the  Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative  Review,  63  FR 
37334  (fuly  10,  1998).  and  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip  From  the 
Republic  of  Korea:  Notice  of  Final  Court  Decision 
and  Amended  Final  Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  52241  (September  30, 
1998). 

6.f.  Polyethylene  Terephthalate  Film,  Sheet,  and 
Strip  From  the  Republic  of  Korea:  Final  Results  of 
Antiduniping  Duty  Administrative  Review:  Final 
Results  of  Antidumping  Duty  Administrative 
Review  and  Notice  of  Intent  Not  To  Revoke  in  Part: 
64  FR  62648  (November  17,  1999). 

2  See  Polyethylene  Terephthalate  Film,  Sheet,  and 
Strip  from  the  Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative  Reviews  and 
Notice  of  Revocation  in  Part.  61  FR  35177  (Jujy  5, 
1996).  and  Polyethylene  Terephthalate  Film.  Sheet, 
and  Strip  from  the  Republic  of  Korea;  Final  Results 
of  Antidumping  Duty  Administrative  Review  and 
Notice  of  Revocation  in  Part.  61  FR  58374 
(November  14,  1996). 
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of  Intent  to  Participate  on  behalf  of  E.I. 
Dupont  de  Nemours  &  Company 
("DuPont"),  and  Mitsubishi  Polyester 
Film,  LLC  ("MFA"),  {collectively  "the 
domestic  interested  parties"),  within  the 
deadline  specified  in  §  351.218(d)(l)(i) 
of  the  Sunset  Regulations.  On  August  2, 
1999,  we  received  a  complete 
substantive  response  to  the  notice  of 
initiation  from  the  domestic  interested 
parties  within  the  deadline  specified  in 
§351.218(d)(3)(i)  of  the  Su/isef 
Regulations.  The  domestic  interested 
parties  claimed  interested  party  status 
under  section  771(9)(C)  of  the  Act  as 
U.S.  producers  of  a  domestic  like 
product.  Dupont  states  that  it  was  the 
petitioner  in  the  original  investigation 
and  has  been  a  participant  in  all 
completed  administrative  reviews  of 
this  antidumping  duty  order.  MFA 
states  that  it  purchased  U.S.  PET  film 
operations  from  the  Hoechst  Celanese 
Corporation.  Hoechst  Celanese 
Corporation  was  also  a  petitioner  in  the 
original  investigation  and  an  active 
participant  in  prior  administrative 
reviews. 

Although  we  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party,  on  August 
2, 1999,  we  received  a  waiver  of 
participation  from  SKC.  Co.,  Ltd.  and 
SKC  America,  Inc.  (collectively  "SKC"). 
Pursuant  to  19  CFR  351.218(e)(l)(ii){C), 
we  determined  to  conduct  an  expedited 
sunset  review  of  this  order. 

In  accordance  with  section 
75l(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
exb'aordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1,  1995). 
Therefore,  on  November  16, 1999,  the 
Department  determined  that  the  sunset 
review  of  the  antidumping  duty  order 
on  PET  film  from  Korea  is 
extraordinarily  complicated  and 
extended  the  time  limit  for  completion 
of  the  final  results  of  this  review  until 
not  later  than  January  27,  2000,  in 
accordance  with  section  751(c)(5)(B)\)f 
the  Act.  3  Although  the  deadline  for  this 
determination  was  originally  January 
27,  2000,  due  to  the  Federal 
Government  shutdown  on  January  25 
and  26,  2000,  resulting  from  inclement 
weather,  the  time-frame  for  issuing  this 
determination  has  been  extended  by  two 
days. 

Detenninatioii 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 


^  See  Extension  of  Time  Limit  for  Final  Results  of 
FiveYear  Reviews.  64  FR  62167  (November  16. 
1999). 


revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)(1)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dvimping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order.  Pursuant  to 
section  752(c)(3)  of  the  Act,  the 
Department  shall  provide  to  the 
International  Trade  Commission  ("the 
Commission")  the  magnitude  of  the 
margin  of  dumping  likely  to  prevail  if 
the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
the  petitioners'  comments  with  respect 
to  the  continuation  or  recurrence  of 
dumping  and  the  magnitude  of  the 
margin  are  addressed  within  the 
respective  sections  below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.  1  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  basis  for  likelihood 
determinations.  The  Department 
clarified  that  determinations  of 
likelihood  will  be  made  on  an  order- 
wide  basis  (see  section  II.A.2  of  the 
Sunset  Policy  Bulletin).  Additionally, 
the  Department  normally  will  determine 
that  revocation  of  an  antidumping  order 
is  likely  to  lead  to  continuation  or 
recurrence  of  dumping  where  (a) 
dumping  continued  at  any  level  above 
de  minimis  after  the  issuance  of  the 
order,  (b)  imports  of  the  subject 
merchandise  ceased  after  the  issuance  of 
the  order,  or  (c)  dumping  was 
eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3  of  the 
Sunset  Policy  Bulletin). 

In  addition  to  consideration  of  the 
guidance  on  likelihood  cited  above, 
section 751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 


party  waives  its  participation  in  the 
sunset  review.  The  Department  received 
a  waiver  of  participation  from  SKC.  In 
addition,  the  Department  did  not 
receive  a  substantive  response  from  any 
respondent  interested  party.  Pursuant  to 
§  351.218(d)(2)(iii)  of  the  Sunset 
Regulations,  lack  of  substantive 
response  from  respondent  interested 
parties  also  constitutes  a  waiver  of 
participation. 

The  petitioners  argue  that  revocation 
of  the  antidumping  duty  order  would 
likely  lead  to  continuation  of  dumping 
by  producers  and  exporters  of  PET  film 
from  Korea  based  on  the  continuation  of 
dumping  since  the  original  ^ 

investigation.  The  petitioners  assert  that 
from  1990  to  1995  dumping  margins 
remained  above  de  minimis  (see  the 
petitioners  August  2,  1999,  Substantive 
Response  at  6).  Additionally,  although 
in  some  instances  (between  1996  and 
1998)  dumping  margins  fell  below  de 
minimis,  these  de  minimis  dumping 
margins  do  not  establish  that  producers 
and  exporters  of  the  subject 
merchandise  have  ceased  dumping. 
Instead,  petitioners  argue  that  the  most 
recent  preliminary  results  of 
administrative  review  provide  a  strong 
indication  that  one  producer,  has 
resumed  dumping  (FR  41380  (July  30, 
1999)).  Further  petitioners  assert  that 
the  other  producer  that  was  assessed  de 
minimis  dumping  margins  in  the  past, 
STC,  did  not  make  any  sales  or 
shipments  during  the  subsequent  two 
reviews.  Petitioners  argue  that  this 
suggests  that  STC  is  unable  to  remain 
competitive  in  the  U.S.  market  with  the 
discipline  of  the  order  in  place. 

With  respect  to  import  volume,  the 
domestic  interested  parties  assert  that, 
based  on  the  Department's  Sunset  Policy 
Bulletin,  an  examination  of  import 
volumes  by  the  Department  is  not 
necessary  to  make  a  likelihood 
determination  given  that  dumping 
continues.  However,  the  petitioners 
state  that  should  the  Department 
examine  import  statistics,  the 
Department  will  find  that  import 
volumes  are  highly  inconclusive.  Using 
official  import  statistics  for  HTS 
subheading  3920.62.00.00,  the 
petitioners  argue  that  prior  to  the 
issuance  of  the  antidumping  duty  order 
(between  1989  and  1990)  the  quantity  of 
imports  of  the  subject  merchandise  to 
the  United  States  grew  by  1,265.15 
percent  (see  the  petitioners  August  2, 
1999,  Substantive  Response  at  7,  and 
Exhibit  2).  The  petitioners  note  that 
after  the  imposition  of  the  antidumping 
duty  order,  the  level  of  import  growth 
dropped.  The  petitioners  maintain  that, 
although  between  1991  and  1992  import 
volume  increased,  the  increase  was  only 
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by  62.93  perc(  int,  compared  to  the 
1.265.15  percont  increase  between  1989 
and  1990.  In  addition,  by  1998,  imports 
declined  by  5.j57  percent.  Further,  the 
petitioners  assert  that  over  the  history  of 
the  order,  absolute  import  volumes  have 
fluctuated  significantly.  See  the 
petitioners  Ai|gust  2,  1999  Substantive 
Response  at  7  &  8,  and  Exhibit  1. 

Tne  petitioners,  also  argue  that  the 
exchange  rate  povements  (won/$)  can 
be  relevant  to  h  determination  of 
likelihood  of  future  dumping  because 
the  movement  in  the  exchange  rate  can 
mask  the  exteat  of  dimiping  and  affect 
the  Department's  dumping  margin 
calculations,  ^ee  the  domestic 
interested  parties  Substantive  Response 
at  8.  Moreoven  petitioners  argue  that  the 
Department  should  consider  the  change 
in  producer  aqd  importers  behavior 
when  making  its  likelihood 
determination]  Petitioners  assert  that  a 
major  portion  >f  the  margins  calculated 
in  the  original  investigation  was 
attributable  to  certain  types  of  PET  film 
products,  sucl^  as  off-grade  film. 
Petitioners  cot  tend  that  producers  and 
importers  dea  eased  their  shipments  of 
off-grade  matei  ial  in  order  to  obtain 
lower  dumpin; ;  margins.  Once  the  order 
is  removed  pel  itioners  argue  that 
producers  and  importers  can  resume 
easily  their  shi  pment  of  off-grade 
material  whicl  i  would  result  in 
dumping  at  a  significant  level. 

As  discussec  above  in  section  II. A.  3 
of  the  Sunset  /  olicy  Bulletin,  the  SAA 
at  890.  and  the  House  Report  at  63-64, 
if  companies  c  }ntinue  diunping  with 
the  discipline  of  an  order  in  place,  the 
Department  mty  reasonably  infer  that 
dumping  wouM  continue  if  the 
discipline  were  removed. 

After  examining  the  history  of  this 
antidimiping  diuty  order,  we  find  that 
dumping  margins  above  de  minimis 
levels  continue  to  exist  for  at  least  some 
producers.  Given  that  dumping  margins 
continue  to  ex^t,  respondent  interested 
parties  waived itheir  right  to  participate 
in  the  instant  rfeview,  and  absent 
argiunent  and  evidence  to  the  contrary, 
the  Departmeni  determines  that 
dumping  would  likely  continue  or  recur 
if  the  order  on  ^ET  film  from  Korea 
were  revoked,  because  we  based  our 
determination  on  continuation  of 
dumping  margins  above  de  minimis,  we 
did  not  consider  import  volumes  and 
the  other  factois  cited  by  the  petitioners. 

Magnitude  of  tjie  Margiii 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that,  consistent  with 
the  SAA  and  F^use  Report,  the 
Department  will  provide  to  the 
Commission  the  company-specific 
margins  from  t|te  investigation  because 


that  is  the  only  calculated  rate  that 
reflects  the  behavior  of  exporters 
without  the  discipline  of  an  order. 
Further,  for  companies  not  specifically 
investigated,  or  for  companies  that  did 
not  begin  shipping  until  after  the  order 
was  issued,  the  Department  normally 
will  provide  a  margin  based  on  the  all 
others  rate  from  the  investigation.  (See 
section  II.B.l  of  the  Sunset  Policy 
Bulletin.)  Exceptions  to  this  policy 
include  the  use  of  a  more  recently 
calculated  margin,  where  appropriate, 
and  consideration  of  duty  absorption 
determinations.  (See  sections  II.B.2  and 
3  of  the  Sunset  Policy  Bulletin.) 

The  petitioners  argue  that,  consistent 
with  the  SAA,  the  Department  should 
report  to  the  Conunission  the  rates  from 
the  original  investigation  as  the 
magnitude  of  the  margin  likely  to 
prevail  if  the  antidumping  duty  order  is 
revoked,  because  they  are  the  only 
calculated  rates  that  reflect  the  behavior 
of  exporters  without  the  discipline  of 
the  order  in  place.  In  addition,  for 
companies  that  did  not  participate  in 
the  investigation,  or  for  companies  that 
did  not  begin  shipping  until  after  the 
order  was  issued,  the  petitioners  argue 
that  the  Department  should  use  the  "all 
others"  rate  from  the  investigation. 

We  agree  with  the  petitioners  that  the 
dumping  margins  from  the  original 
investigation  are  representative  of 
Korean  producers  and  exporters 
behavior  should  the  order  be  revoked 
because  they  reflect  the  behavior  of 
producers  and  exporters  without  the 
discipline  of  the  order.  Therefore, 
absent  argimient  or  evidence  to  the 
contrary,  we  will  report  to  the 
Commission  margins  contained  in  the 
Final  Results  of  Review  of  this  notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  die  levels  indicated  below. 


Manufacturer/exporter 

Margin 
(percent) 

SKC  Limited  and  SKC 
America,  Inc.(SKC). 

Saehan  (fomierty  Cheil 
Synthetics,  Inc.). 

Kohn  Industries.  (Kohn)  ... 

All  others  

13.92. 

Revoked. 

Revoked. 
21.50 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 


notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i){l)  of  the  Act. 

Dated:  January  31,  2000. 
Holly  Kuga, 

Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  00-2590  Filed  2-3-00;  8:45  am] 

BILLING  CODE  3S10-0S-4> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-485-805] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Small  Diameter  Cart>on  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  Romania 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  February  4.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok  or  Charles  Riggle,  Group  II, 
Office  5,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-4162,  (202)  482-0650,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agipements  Act  (URAA).  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  (the 
Department)  regulations  are  to  the 
regulations  at  19  CFR  part  351  (April  1, 
1999). 

Preliminary  Determination 

We  preliminarily  determine  that 
certain  small  diameter  carbon  and  alloy 
seamless  standard,  line  and  pressure 
pipe  (seamless  pipe)  from  Romania  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  eire  shown  in  the  Suspension  of 
Liquidation  section  of  this  notice. 
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Case  History 

This  investigation  was  initiated  on 
July  20,  1999,  based  on  a  petition  filed 
bj^he  Koppel  Steel  Corporation,  Gulf 
States  Tube  (a  division  of  Vision 
Metals),  Sharon  Tube,  U.S.  Steel  Group 
(a  unit  of  USX  Corporation),  and  the 
United  Steelworkers  of  America 
(collectively,  petitioners).  See  Initiation 
of  Antidumping  Duty  Investigations: 
Certain  Large  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  Japan  and  Mexico; 
and  Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  the  Czech  Republic, 
Japan,  the  Republic  of  South  Africa  and 
Romania,  64  FR  40825  (July  28, 1999). 
Since  the  initiation  of  this  investigation, 
the  following  events  have  occurred: 

On  August  12  and  17,  1999,  we  issued 
antidumping  questionnaires  to  the 
Romanian  embassy  with  instructions  to 
identify  any  additional  producers/ 
exporters  of  the  subject  merchandise 
who  had  not  contacted  the  Department, 
and  to  forward  the  questionnaire  to  all 
producers/exporters  of  the  subject 
merchandise.  On  August  31,  1999,  we 
received  a  response  from  the  Romanian 
embassy. 

On  August  16,  1999,  the  United  States 
International  Trade  Commission  (the 
rrC)  preliminarily  determined  that  there 
is  a  reasonable  indication  that  imports 
of  the  products  xmder  investigation  are 
materially  injuring  the  United  States 
industry.  See  64  FR  46953  (August  27, 
1999)  (ITC  Report  Publication  No. 
3321). 

On  September  9, 1999,  we  received  a 
letter  from  S.C.  Republica  S.A. 
(Republica),  a  producer  of  the  subject 
merchandise  in  Romania,  stating  that  it 
did  not  sell  the  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation  (POI)  and,  therefore,  will 
not  file  a  response  to  the  Department's 
questionnaire. 

On  September  13  and  October  7, 
1999,  we  received  questionnaire 
responses  from  Sota  Commimication 
Company  (Sota)  and  Metal  Business 
International  S.R.L.  (MBI)  (collectively, 
respondents),  the  trading  companies 
exporting  the  subject  merchandise 
during  the  POI,  and  their  respective 
producers  S.C.  Silcotub  S.A.  (Silcotub) 
and  S.C.  Petrotub  S.A.(Petrotub).  We 
issued  supplemental  questionnaires  on 
September  24  and  October  18, 1999,  to 
which  we  received  responses  on 
October  14,  November  1,  and  November 
5,  1999. 

On  September  15,  1999,  we  invited 
interested  parties  to  provide  comments 
on  the  siuTogate  country  selection  and 
publicly  available  information  for 


valuing  the  factors  of  production.  We 
received  comments  from  the 
respondents  on  October  15  and 
November  17,  1999. 
On  October  7,  and  November  19, 

1999,  the  respondents  and  their 
respective  producers  requested  that  the 
Department  find  the  seamless  pipe 
industry  in  Romania  to  be  a  market- 
oriented  industry  (MOI).  Subsequently, 
the  Department  issued  a  letter  to  the 
Romanian  embassy  on  October  14,  1999, 
requesting  any  additional  information 
relevant  to  the  MOI  request.  On  October 
22,  1999,  we  received  comments  from 
the  Romanian  Ministry  of  Industry  and 
Comimerce  in  support  of  the  MOI  claim. 
The  petitioners  submitted  comments  to 
the  Department  on  November  i,  1999, 
objecting  to  the  MOI  claim  made  by  the 
responding  companies  and  the 
Romanian  Ministry  of  Industry  and 
Commerce. 

Based  on  a  request  made  by  the 
petitioners  on  November  10,  1999,  we 
postponed  the  preliminary 
determination  until  January  26, 1999. 
See  Notice  of  Postponement  of 
Preliminary  Antidumping  Duty 
Determinations:  Certain  Small  and 
Large  Diameter  Carbon  and  Alloy 
Seamless  Standard,  Line  and  Pressure 
Pipe  From  the  Czech  Republic,  Romania 
and  Mexico,  64  FR  66168  (November  24. 
1999). 

Between  January  6  and  January  12, 

2000,  the  petitioners  and  the 
respondents  submitted  additional 
comments  regarding  the  preliminary 
determination. 

Although  the  deadline  for  this 
determination  was  originally  January 
26,  2000,  due  to  the  Federal 
Government  shutdown  on  January  25 
and  26,  2000,  resulting  from  inclement 
weather,  the  timeframe  for  issuing  this 
determination  has  been  extended  by  two 
days. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  section  735(a)(2)  of  the 
Act,  on  November  5,  1999,  the 
respondents  requested  that,  in  the  event 
of  an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  its  final 
determination.  Further  to  that  request, 
on  November  12, 1999,  the  respondents 
requested  that  the  Department  extend  by 
60  days  the  application  of  the 
provisional  measures  prescribed  under 
paragraphs  (1)  and  (2)  of  section  773(d) 
of  the  Act.  In  accordance  with  19  CFR 
351.210(b),  because  (1)  our  preliminary 
determination  is  affirmative,  (2)  the 
requesting  exporters  account  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  and  (3)  no 


compelling  reasons  for  denial  exist,  we 
are  granting  the  respondents'  request 
and  are  postponing  the  final 
determination  until  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

Scope  of  Investigation  ^ 

The  scope  of  this  investigation 
includes  small  diameter  seamless 
carbon  and  alloy  (other  than  stainless) 
steel  standard,  line,  and  pressure  pipes 
and  redraw  hollows  produced,  or 
equivalent,  to  the  American  Society  for 
Testing  and  Materials  (ASTM)  A-53, 
ASTM  A-106,  ASTM  A-333,  ASTM  A- 
334,  ASTM  A-335,  ASTM  A-589, 
ASTM  A-795,  and  the  American 
Petroleum  Institute  (API)  5L 
specifications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  application.  The  scope  of  this 
investigation  also  includes  all  products 
used  in  standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  specification.  Specifically  included 
within  the  scope  of  this  investigation 
are  seamless  pipes  and  redraw  hollows, 
less  than  or  equal  to  4.5  inches  (114.3 
mm)  in  outside  diameter,  regardless  of 
wall-thickness,  manufacturing  process 
(hot  finished  or  cold-drawn),  end  finish 
(plain  end,  beveled  end,  upset  end, 
threaded,  or  threaded  and  coupled),  or 
surface  finish. 

The  seamless  pipes  subject  to  this 
investigation  are  currently  classifiable 
under  the  subheadings  7304.10.10.20. 
7304.10.50.20,  7304.31.30.00, 
7304.31.60.50,  7304.39.00.16, 
7304.39.00.20,  7304.39.00.24, 
7304.39.00.28,  7304.39.00.32, 
7304.51.50.05,  7304.51.50.60, 
7304.59.60.00,  7304.59.80.10, 
7304.59.80.15,  7304.59.80.20,  and 
7304.59.80.25  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 

Specifications,  Characteristics,  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seeunless  carbon  steel 
pressure  pipe  meeting  the  ASTM  A-106 
standard  may  be  used  in  temperatiues  of 
up  to  1000  degrees  Fahrenheit,  at 
various  American  Society  of  Mechanical 
Engineers  (ASME)  code  stress  levels. 
Alloy  pipes  made  to  ASTM  A-335 
standard  must  be  used  if  temperatiu^s 
and  stress  levels  exceed  those  allowed 
for  ASTM  A-106.  Seamless  pressure 
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pipes  sold  in  t  le  United  States  are 
commonly  pre  duced  to  the  ASTM  A- 
106  standard. 

Seamless  sU  ndard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  a  nd  generally  are  not 
intended  for  h  igh  temperature  service. 
They  are  intended  for  the  low 
temperatiire  ai  id  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gaiises  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  cade)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements.  If  exceptionally  low 
temperature  uks  or  conditions  are 
anticipated,  standard  pipe  may  be 
manufact\ired  to  ASTM  A-333  or  ASTM 
A-334  specifiqations. 

Seamless  line  pipes  are  intended  for 
the  conveyano ;  of  oil  and  natural  gas  or 
other  fluids  in  {pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 
Seamless  wa  ter  well  pipe  (ASTM  A- 
ess  galvanized  pipe  for 
liuses  (ASTM  A-795)  are 
used  for  the  conveyance  of  water. 
Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 

^-53,  API  5L-B,  and  API 
itions.  To  avoid 
jarate  production  runs 
iventories,  manufactiu-ers 
I  or  quadruple  certify  the 
pipes  by  meeting  the  metallurgical 
requirements  apd  performing  the 
required  tests  pursuant  to  the  respective 
specifications.  Since  distributors  sell  the 
vast  majority  of  this  product,  they  cjm 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  japplication  of  ASTM  A- 
106  pressure  p  pes  and  triple-  or 
quadruple-cert  fied  pipes  is  in  pressure 
piping  systems  by  refineries, 
petrochemical  )lants,  and  chemical 
plants.  Other  a  )plications  are  in  power 
generation  plai  ts  (electrical-fossil  fuel 
or  nuclear),  an(  I  in  some  oil  field  uses 
(on  shore  and  c  ff  shore)  such  as  for 
separator  lines,  gathering  lines  and 
metering  runs.  (\  minor  application  of 
this  product  is  for  use  as  oil  and  gas 
distribution  lin  es  for  commercial 
applications.  T  lese  applications 
constitute  the  t  lajority  of  the  market  for 
the  subject  seamless  pipes.  However, 
ASTM  A-106  J  ipes  may  be  used  in 
some  boiler  applications. 

Redraw  hoUc  ws  are  any  unfinished 
pipe  or  "hoUov  r  profiles"  of  carbon  or 
alloy  steel  trani  formed  by  hot  rolling  or 
cold  drawing/h  ydrostatic  testing  or 
other  methods  o  enable  the  material  to 
be  sold  under  J  ,STM  A-53,  ASTM  A- 


589)  and  seam! 
fire  protection 


A-106,  ASTM  I 
5L-X42  specif 
maintaining  se 
and  separate : 
typically  triple 


106,  ASTM  A-333,  ASTM  A-334, 
ASTM  A-335,  ASTM  A-589,  ASTM  A- 
795,  and  API  5L  specifications. 

The  scope  of  this  investigation 
includes  ail  seamless  pipes  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  listed  above,  regardless  of 
application,  and  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line,  and  pressure 
applications  and  the  above-listed 
specifications  are  defining 
characteristics  of  the  scope  of  this 
investigation.  Therefore,  seamless  pipes 
meeting  the  physical  description  above, 
but  not  produced  to  the  ASTM  A-53, 
ASTM  A-106,  ASTM  A-333.  ASTM  A- 
334,  ASTM  A-335,  ASTM  A-589, 
ASTM  A-795,  and  API  5L  specifications 
shall  be  covered  if  used  in  a  standard, 
line,  or  pressure  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  ASTM  A- 
106  applications.  These  specifications 
generally  include  ASTM  A-161,  ASTM 
A-192,  ASTM  A-210,  ASTM  A-252, 
ASTM  A-501,  ASTM  A-523,  ASTM  A- 
524,  and  ASTM  A-618.  When  such 
pipes  are  used  in  a  standard,  line,  or 
pressure  pipe  application,  such 
products  are  covered  by  the  scope  of 
this  investigation. 

Specifically  excluded  from  the  scope 
of  this  investigation  are  boiler  tubing 
and  mechanical  tubing,  if  such  products 
are  not  produced  to  ASTM  A-53,  ASTM 
A-106,  ASTM  A-333,  ASTM  A-334, 
ASTM  A-335,  ASTM  A-589,  ASTM  A- 
795,  and  API  5L  specifications  and  are 
not  used  in  standard,  line,  or  pressure 
pipe  applications.  In  addition,  finished 
and  unfinished  OCTG  are  excluded 
from  the  scope  of  this  investigation,  if 
covered  by  the  scope  of  another 
antidumping  duty  order  from  the  same 
country.  If  not  covered  by  such  an 
OCTG  order,  finished  and  unfinished 
OCTG  are  included  in  this  scope  when 
used  in  standard,  line  or  pressure 
applications. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Class  or  Kind 

From  August  through  November  1999, 
the  Department  received  submissions 
from  importers,  respondents,  and 
consumers  in  the  companion 
investigations  involving  small  and  large 
diameter  seamless  pipe  from  Japan, 
requesting  that  the  subject  merchaiidise 
be  considered  more  than  one  class  or 
kind.  Specifically,  those  parties 


requested  that  the  Department 
subdivide  each  of  these  investigations 
into  the  following  separate  classes  or 
kinds  of  merchandise:  (1)  Commodity 
grade  carbon  seamless  standard,  line 
and  pressure  pipe;  (2)  alloy  seamless 
pipe;  and  (3)  high-strength  seamless  line 
pipe.  On  November  8, 1999,  the 
petitioners  rebutted  these  arg\iments. 
We  have  preliminarily  determined  that 
there  is  a  single  class  or  kind  of 
merchandise  for  small  diameter  pipe 
and  another  distinct  single  class  or  kind 
of  merchandise  for  large  diameter  pipe. 
For  further  discussion  on  this  topic  see 
the  Notice  of  Preliminary 
Detenninations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Large  Diameter 
Caibon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  from  Japan  and 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Japan  and  the 
Republic  of  South  Africa.  FR  64  69721 
(December  14. 1999). 

Period  of  Investigation 

The  period  of  this  investigation  (POI) 
comprises  each  exporter's  two  most 
recent  fiscal  quarters  prior  to  the  filing 
of  the  petition  (i.e.,  October  1,  1998, 
throu^  March  31,  1999). 

Nonmarket  Economy  Status 

The  Department  has  treated  Romania 
as  a  non-market-economy  (NME) 
country  in  all  past  antidumping 
investigations  (see,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Circular  Welded  Non-Alloy 
Steel  Pipe  From  Romania,  61  FR  24274 
(May  14,  1996)).  A  designation  as  a 
NME  remains  in  effect  until  it  is 
revoked  by  the  Department  (see  section 
771(18)(C)oftheAct). 

The  respondents  in  this  investigation 
have  not  requested  a  revocation  of 
Romania's  NME  status.  We  have, 
therefore,  preliminarily  determined  to 
continue  to  treat  Romania  as  a  NME. 

When  the  Department  is  investigating 
imports  from  a  NME,  section  773(c)(1) 
of  the  Act  directs  us  to  base  normal 
value  (NV)  on  the  NME  producer's 
factors  of  production,  valued  in  a 
comparable  market  economy  that  is  a 
significant  producer  of  comparable 
merchandise.  The  sources  of  individual 
factor  prices  are  discussed  under  the 
Normal  Value  section,  below. 

Market-Oriented  Industry 

As  indicated  above,  the  two 
Romanian  producers  and  their 
respective  trading  companies,  as  well  as 
the  Romanian  Ministry  of  Industry  and 
Commerce,  requested  that  the 
Department  find  the  seamless  pipe 
industry  in  Romania  to  be  a  MOI. 
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The  criteria  for  determining  whether 
a  MOI  exists  cire:  (1)  There  must  be 
virtually  no  government  involvement  in 
setting  prices  or  amoimts  to  be 
produced;  (2)  the  industry  producing 
the  merchandise  imder  review  should 
be  characterized  by  private  or  collective 
ownership;  and  (3)  market  determined 
prices  must  be  paid  for  all  significant 
inputs,  whether  material  or  non- 
material,  and  for  all  but  an  insignificant 
portion  of  all  inputs  accoimting  for  the 
total  value  of  the  merchandise.  See 
Chrome-Plated  Lug  Nuts  from  the 
People's  Republic  of  China;  Final 
Results  of  Administrative  Review,  61  PR 
58514,  58516  (November  15. 1996)  {Lug 
Nuts).  In  addition,  in  order  to  make  an 
affirmative  determination  that  an 
industry  in  a  NME  country  is  a  MOI,  the 
Department  requires  information  on 
virtually  the  entire  industry.  A  MOI 
claim,  and  supporting  evidence,  must 
cover  producers  that  collectively 
constitute  the  industry  in  question; 
otherwise,  the  MOI  claim  is  dismissed. 
(See,  e.g.,  Freshwater  Crawfish  Tailmeat 
from  the  People's  Republic  of  China, 
Final  Determination  of  Sales  at  Less 
than  Fair  Value,  62  PR  41347,  41353 
(August  1,  1997)  [Crawfish].) 

We  find  preliminarily  in  this 
investigation  that  the  Romanian 
seamless  pipe  industry  does  not  meet 
the  Department's  criteria  for  an 
affirmative  MOI  finding  because  the 
respondents  have  placed  information  on 
the  record  showing  that  all  of  the  known 
seamless  pipe  producers  were  primarily 
owned  by  the  government  during 
virtually  the  entire  POL  Specifically,  in 
prior  cases,  even  where  we  have  foimd 
some  degree  of  private  and  collective 
ownership  in  the  industry  in  question, 
we  determined  that  the  second  prong  of 
the  MOI  test  was  not  met  because  the 
share  of  total  production  capacity 
accoimted  for  by  private  enterprises  or 
collectives  was  small.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
of  China  63  PR  251,  72261  (December 
31. 1998).  Furthermore,  notwithstanding 
the  issue  of  ownership,  we  do  not  have 
sufficient  information  with  respect  to 
approximately  20  percent  of  the 
seamless  pipe  industry  in  Romania  and, 
therefore,  are  unable  to  determine 
whether  the  Romanian  government  is 
involved  in  setting  prices  or  amounts  to 
be  produced  for  a  significant  portion  of 
the  industry  for  which  we  have  no 
information  on  the  record.  For  a 
complete  discussion  of  the  Department's 
preliminary  determination  that  the 
seamless  pipe  industry  does  not 
constitute  a  MOI,  see  the  December  15, 


1999,  memorandimi,  Whether  the 
Seamless  Pipe  Industry  in  Romania 
Should  Be  Treated  as  a  Market-Oriented 
Industry,  which  is  on  file  in  the  Central 
Records  Unit  (CRU)  (room  B-099  of  the 
main  Commerce  Building). 

Separate  Rates 

It  is  the  Department's  policy  to  assign 
all  exporters  of  subject  merchandise 
subject  to  investigation  in  a  non-market- 
economy  (NME)  country  a  single  rate 
unless  an  exporter  can  demonstrate  that 
it  is  sufficiently  independent  so  as  to  be 
entitled  to  a  separate  rate.  For  purposes 
of  this  "separate  rates"  inquiry,  the 
Department  analyzes  each  exporting 
entity  under  the  test  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China,  56  FR  20588 
(May  6, 1991)  [Sparklers),  as  amplified 
in  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585  (May  2, 1994)  [Silicon  Carbide). 
Under  this  test,  exporters  in  NME 
countries  are  entitled  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control  over  exports,  both 
in  law  (de  jure)  and  in  fact  (de  facto). 

Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  includes  the 
following:  (1)  An  absence  of  restrictive 
stipulations  associated  with  an 
individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies. 

De  facto  absence  of  government 
control  with  respect  to  exports  is  based 
on  the  following  foiu-  criteria:  (1) 
Whether  the  export  prices  are  set  by  or 
subject  to  the  approval  of  a  government 
authority;  (2)  whether  each  exporter 
retains  the  proceeds  fi-om  its  sales  and 
makes  independent  decisions  regarding 
the  disposition  of  profits  or  financing  of 
losses;  (3)  whether  each  exporter  has 
autonomy  in  making  decisions 
regarding  the  selection  of  management; 
and  (4)  whether  each  exporter  has  the 
authority  to  negotiate  and  sign 
contracts.  [See  Silicon  Carbide,  59  FR  at 
22587.) 

We  have  determined,  according  to  the 
criteria  identified  in  Sparklers  and 
Silicon  Carbide,  that  the  evidence  of 
record  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  exports  by  Sota  and 
MBI.  Both  Sota  and  MBI  were 
established  as  privately-owned  limited- 
liability  trading  companies  after 
Romania  began  its  extensive 


privatization  program  in  1990;  neither 
company  has  been  state-ovraed  nor 
controlled  by  provincial  or  local 
governments.  These  companies  are  only 
limited  by  their  respective  articles  of 
incorporation  and  bylaws  and  are  not 
subject  to  legislative  enactments 
decentralizing  the  companies'  control. 
Specifically,  the  information  on  the 
record  shows  that  these  companies  are 
autonomous  in  selecting  their 
management,  negotiating  and  signing 
contracts,  setting  their  own  export 
prices  and  retaining  their  own  profits. 
For  a  complete  discussion  of  the 
Department's  preliminary  determination 
that  Sota  and  MBI  are  ejatitled  to 
separate  rates,  see  the  January  28,  2000, 
memorandum.  Assignment  of  Separate 
Rates  for  Respondents  in  the 
Antidumping  Duty  Investigation  of 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Romania,  which  is 
on  file  in  the  CRU. 

Romania-Wide  Rate 

As  in  all  NME  cases,  the  Department 
implements  a  policy  whereby  there  is  a 
rebuttable  presumption  that  all 
exporters  or  producers  comprise  a  single 
exporter  under  common  government 
control,  the  "NME  entity."  The 
Department  assigns  a  single  NME  rate  to 
the  NME  entity,  unless  an  exporter  can 
demonstrate  eligibility  for  a  separate 
rate.  Information  on  the  record  of  this 
investigation  indicates  that  Sota  and 
MBI  are  the  only  Romanian  exporters  to 
the  United  States  of  the  subject 
merchandise  produced  by  Silcotub  and 
Petrotub.  FurUier,  as  noted  above, 
although  Republica  produces  the  subject 
merchandise,  we  have  confirmed  with 
U.S.  Customs  that  no  subject 
merchandise  produced  by  Republica 
was  sold  to  the  United  States  during  the 
POI,  either  directly  by  Republica  or 
through  trading  companies  in  Romania.        ^ 

Since  all  exporters/producers  of  the 
subject  merchandise  sold  to  the  United 
States  dm-ing  the  POI  responded  to  the 
Department's  questionnaire,  and  we 
have  no  reason  to  believe  that  there  are 
other  non-responding  exporters/ 
producers  of  the  subject  merchandise 
during  the  POI,  we  calculated  a 
Romania-vdde  rate  based  on  the 
weighted-average  margins  determined 
for  Sota  and  MBI. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  Sota  and  MBI  to 
the  United  States  were  made  at  LTFV, 
we  compared  the  export  price  (EP)  to 
the  NV,  as  described  in  the  Export  Price 
and  Normal  Value  sections  of  this 
notice,  below.  In  accordance  with 
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section  mt  (d)(l){A)(i)  of  the  Act,  we 
compared  P(  )I-wide  weighted-average 
EPs  to  weigh  ted-average  NVs. 

Export  Price 

We  used 
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methodology 
appropriate 
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2.  MBI 

We  calcula  led  EP  based  on  packed 
FOB  Romanii  in-port  prices  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  fr  am  the  starting  price  (gross 
unit  price)  fo  ■  inland  freight  from  the 
plant/warehc  use  to  the  port  of 
embarkation,  and  brokerage  and 
handling  in  Romania.  As  with  Sota, 
because  certa  in  domestic  brokerage  and 
handling  and  inland  freight  were 
provided  by  1 JME  companies,  we  based 


those  charges 


Indonesia  an(  Egypt.  (See  the  Normal 


Value  sectior 


Normal  Valw  f 
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77^(c)(4)  of  the  Act  requires 

to  value  the  NME 
factors  of  production,  to  the 
in  one  or  more  market 
countries  that:  (1)  Are  at  a 
development 
that  of  the  NME  country; 
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ippines,  Morocco, 
ca,  and  Ecuador  are  the 
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see  the  August  24,  1999, 
,  Certain  Small  Diameter 
' ')  from  Romania : 
Et  onomy  Status  and 
Coi  mtry  Selection).  We 
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nut 
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subsequently  included  Indonesia  among 
the  countries  which  are  economically 
comparable  to  Romania  because 
Indonesia's  GNP  per-capita  and  overall 
economic  development  are  also  similar 
to  those  of  the  above-referenced 
countries. 

Because  of  a  lack  of  the  necessary 
factor  price  information  from  the  other 
potential  surrogate  countries  that  are 
significemt  producers  of  comparable 
products  to  the  subject  merchandise,  we 
have  relied,  where  possible,  on 
information  from  Indonesia,  the  source 
of  the  most  complete  information  from 
among  the  potential  surrogate  countries. 
Accordingly,  we  have  calculated  NV  by 
applying  Indonesian  values  to  the 
Romanian  producers'  factors  of 
production  for  virtually  all  factors. 
Where  we  were  unable  to  obtain 
Indonesian  values,  we  used  values  for 
inputs  from  Egypt,  which  also  produces 
products  comparable  to  the  subject 
merchandise.  For  a  complete  analysis  of 
the  selection  of  the  surrogate  country, 
see  the  January  28,  2000,  memorandum, 
Selection  of  the  Surrogate  Country  in 
the  Antidumping  Duty  Investigation  of 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Romania  on  file  in 
the  CRU. 

B.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  by  the 
companies  in  Romania  which  produced 
seamless  pipes  for  the  exporters  that 
sold  seamless  pipes  to  the  United  States 
during  the  POI.  To  calculate  NV,  the 
reported  unit  factor  quantities  were 
multiplied  by  publicly  available 
Indonesian  and,  where  necessary, 
Egyptian  values. 

In  selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  We  added 
to  Indonesian  surrogate  values  a 
surrogate  freight  cost  using  the  reported 
distance  from  the  domestic  supplier  to 
the  factory  because  this  distance  was 
shorter  than  the  distance  from  the 
nearest  seaport  to  the  factory.  This 
adjustment  is  in  accordance  with  the 
Court  of  Appeals  for  the  Federal 
Cfrcuit's  decision  in  Sigma  Corp.  v. 
United  States.  117  F.  3d  1401  (Fed.  Cir. 
1997).  Where  a  producer  did  not  report 
the  distance  between  the  material 
supplier  and  the  factory,  we  used  as 
facts  available  the  longest  distance 
reported,  i.e.,  the  distance  between  the 
Romanian  seaport  and  the  producer's 
location.  For  those  values  not 
contemporaneous  with  the  POI,  we 


adjusted  for  inflation  using  wholesale 
price  indices  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics. 
We  valued  material  inputs  and 
packing  material  (i.e.,  where  applicable, 
steel  billet,  lacquer,  plastic  caps,  ink, 
paint,  strap,  clips,  steel  scrap,  and  foil) 
by  Harmonized  Tariff^  Schedule  (HTS) 
number,  using  imports  statistics  from 
the  UN  Commodity  Trade  Statistics  fpr 

1998.  Where  a  material  input  was 
purchased  in  a  market-economy 
currency  from  a  market-economy 
supplier,  we  valued  such  a  material 
input  at  the  actual  purchase  price  in 
accordance  with  §  351.408  (c)(1)  of  the 
Department's  regulations.  For  a 
complete  analysis  of  surrogate  values, 
see  Uie  January  28,  2000,  memorandum, 
Factors  of  Production  Valuation  for 
Preliminary  Determination  Valuation  . 
Memorandum),  on  file  in  the  CRU. 

We  valued  labor  using  the  method 
described  in  19  CFR  351.408(c)(3). 

To  value  electricity,  we  used  the  1997 
electricity  rates,  as  adjusted,  for 
Indonesia  reported  in  the  publication 
Energy  Prices  and  Taxes,  2nd  quarter 

1999.  We  based  the  value  of  natuj'al  gas 
on  1998  Indonesian  prices  reported  in 
Energy  Prices  and  Taxes,  2nd  quarter 
1999. 

We  based  our  calculation  of  factory 
overhead  and  selling,  general  and 
administrative  (SG&A)  expenses  on 
1997  financial  statements  of  three 
Indonesian  producers  (i.e.,  PT  Jakarta 
Kyoei,  PT  Jaya  Pari,  and  PT  Krakatau)  of 
products  comparable  to  the  subject 
merchandise.  In  order  to  calculate  a 
positive  amount  for  profit  consistent 
with  Certain  Fresh  Cut  Flowers  From 
Ecuador:  Preliminary  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review,  64  FR  18878 
(April  16, 1999),  we  calculated  profit 
based  only  on  PT  Krakatau's  financial 
statement  because  the  financietl 
statements  for  PT  Jakarta  Kyoei  and  PT 
Jaya  Pari  indicate  that  those  companies 
incurred  losses.  Disregarding  those 
financial  statements  enabled  us  to 
derive  an  "element  of  profit"  as 
intended  by  the  SAA.  See  SAA  at  839. 

To  value  truck  freight  rates,  we  used 
a  1999  rate  provided  by  a  trucking 
company  located  in  Indonesia.  For  rail 
transportation,  we  valued  rail  rates 
using  information  found  in  a  December, 
1994  cable  from  the  U.S.  Embassy  in 
Jakarta,  Indonesia,  as  adjusted  for 
inflation. 

For  brokerage  and  handling,  because 
an  Indonesian  value  was  unavailable, 
we  used  a  1999  rate  provided  by  a 
trucking  and  shipping  company  located 
in  Alexandria,  Egypt.  For  further  details, 
see  Valuation  Memorandum. 
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Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  relied 
upon  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  from 
Romania  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  will  instruct 
the  Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amoimt  by 
which  the  NV  exceeds  the  EP,  as 
indicated  in  the  chart  below.  These 
suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 


Fxporter/nfianufacturer 

Weighted- 
average 
margin 

percentage 

Sola  Conimunication  Company 
Metal  Business  Intemational 

S.R.L 

Romania-wide  rate  

13.75 

10.99 
12.34 

The  Romania- wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  exporters/ 
producers  that  are  identified 
individually  above. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  by  the  later  of  120  days 
after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  in  six  copies  must  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 
March  20,  2000,  and  rebuttal  briefs  no 
later  than  March  27,  2000.  A  list  of 
authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
Such  simimary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  will  be  held  on 
March  23,  2000,  at  the  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 


DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  not  later  then  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Act. 

Dated:  January  28,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-2577  Filed  2-3-00;  8:45  am) 
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DEPARTMEtfT  OF  COMMERCE 
International  Trade  Administration 

[A-851-802] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Small  Diameter  Cartxxt  and 
Alloy  Seamless  Standard,  Line,  and 
Pressure  Pipe  From  the  Czech 
Republic 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  McClure  or  John  Brinkmann,  at 
(202)  482-0984  or  (202)  482-4126, 
respectively;  AD/CVD  Enforcement, 
Office  VI,  Group  D,  Import 
Administration,  Room  1870, 
Intemational  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 


indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(April  1999). 

Preliminary  Determination 

We  preliminarily  determine  that 
certain  small  diameter  carbon  and  alloy 
seamless  standard,  line,  and  pressure 
pipe  (seamless  pipe)  from  the  Czech 
Republic  are  being  sold,  or  are  likely  to 
be  sold,  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
Suspension  of  Liquidation  section  of 
this  notice. 

Ckise  History 

This  investigation  was  initiated  on 
July  20, 1999.1  See  Initiation  of 
Antidumping  Duty  Investigations: 
Certain  Large  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  Japan  and  Mexico; 
and  Certain  Small  Diameter  Cart>on  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  the  Czech  Republic, 
Japan,  the  Republic  of  South  Africa  and 
Romania.  64  FR  40825  Quly  28,  1999) 
(Initiation  Notice).  Since  the  initiation 
of  the  investigation,  the  following 
events  have  occurred: 

As  of  the  date  of  initiation  of  this 
investigation,  the  Czech  Republic  was 
still  considered  a  non-market  economy 
(NME)  country.  On  July  23,  1999,  the 
Department  received  a  letter  from  the 
Czech  Ambassador,  on  behalf  of  the 
Government  of  the  Czech  Republic, 
requesting  revocation  of  the  Czech 
Republic's  NME  status,  under  section 
771{18)(A)  of  the  Act,  in  the  context  of 
this  investigation.  On  August  5, 1999, 
the  Department  initiated  a  formal 
inquiry  into  the  Czech  Republic's  status 
as  a>fME.  On  August  12, 1999,  the 
Department  selected  Nova  Hut,  a.s. 
(Nova  Hut),  the  sole  producer  of  the 
subject  merchandise  in  the  Czech 
Republic,  as  a  mandatory  respondent, 
and  issued  section  A  of  the  NME  and 
market  economy  ^  antidiunping 
questionnaires  to  Nova  Hut.  On  August 
16,  1999,  the  Department  received 
comments  from  the  Czech  Government 
and  petitioners  addressing  the  criteria 
necessary  to  revoke  the  Czech 
Republic's  NME  status. 


'  The  petitioners  in  this  investigation  are  Gulf 
States  Tube,  a  Division  of  Vision  Metals.  Inc.: 
Koppel  Steel  Corporation:  Sharon  Tube 
Corporation:  USS/Kobe  Steel  Corporation:  U.S. 
Steel  Group,  a  unit  of  USX  Corporation:  and  the 
United  Steelworkers  of  America. 

^  Both  versions  of  the  questionnaire  were  issued 
because  Nova  Hut  had  requested  that  the  NME 
status  of  the  Czech  Republic  be  revoked. 
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and  Mexico,  64  FR  66168  (November  24, 
1999). 

On  December  10,  1999,  the 
Department  revoked  the  Czech 
Republic's  NME  status.  See 
Memorandum  to  Robert  S.  LaRussa, 
Antidumping  Investigation  of  Certain 
Small  Diameter  Carbon  and  Alloy 
Seamless  Standard  Line  and  Pressure 
Pipe  from  the  Czech  Republic:  Non- 
Market  Economy  ("NME")  Country 
Status  (Czech  Republic:  NME  Status). 
dated  November  29,  1999,  on  file  in  the 
CRU  emd  the  section  on  Revocation  of 
the  Czech  Republic's  Non-Market 
Economy  Status,  below.  Thereafter,  this 
investigation  continued  under  the 
Department's  market  economy 
procedures. 

On  January  18,  2000,  the  petitioners 
submitted  comments  regarding  Nova 
Hut's  response  to  the  Department's 
section  D  questionnaire.  We  note  that 
the  petitioners'  submission  was  not 
received  in  sufficient  time  to  be 
considered  for  purposes  of  the 
Department's  preliminary 
determination.^  However,  we  intend  to 
examine  these  comments  in  detail  and, 
if  necessary,  we  will  issue  an  additional 
questionnaire  to  clarify  or  supplement 
information  previously  submitted  by 
Nova  Hut. 

On  January  19  and  20,  2000,  in 
response  to  the  Department's  section  D 
supplemental  questionnaire.  Nova  Hut 
provided  additional  information  from 
its  affiliated  suppliers.  On  January  21, 
2000,  Nova  Hut  responded  to  the 
petitioners'  January  18,  2000, 
comments.  As  explained  above,  we  will 
take  these  comments  into  consideration 
for  the  final  determination. 

Although  the  deadline  for  this 
determination  was  originally  January 
26.  2000,  due  to  the  Federal 
Government  shutdown  on  January  25 
and  26,  2000,  resulting  from  inclement 
weather,  the  time  fi'ame  for  issuing  this 
determination  has  been  extended  by  two 
days. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 


^  Given  that  the  Department  did  not  revoke  the 
Czech  Repubhcs  NME  status  until  December  10, 
1999,  Nova  Hut  did  not  respond  to  the 
Department's  December  22,  1999  supplemental 
section  D  questionnaire  until  January  6,  2000.  As 
a  result,  the  petitioners  did  not  submit  their 
comments  regarding  this  response  until  January  18, 
2000. 


postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the 
petitioners.  The  Department's 
regulations,  at  19  CFR  351.210(e)(2), 
require  that  requests  by  respondents  for 
postponement  of  a  final  determination 
be  accompanied  by  a  request  for 
extension  of  provisional  measures  from 
a  four-month  period  to  not  more  than 
six  months. 

On  October  29,  1999,  Nova  Hut 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
not  later  than  135  days  after  the  date  of 
the  publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Register.  Nova  Hut  also 
included  a  request  to  extend  the 
provisional  measures  to  not  more  than 
six  months.  Therefore,  in  accordance 
with  19  CFR  351.210(b),  because  (1)  our 
preliminary  determination  is 
affirmative,  (2)  the  requesting  exporter 
accounts  for  a  significant  portion  of 
exports  of  the  subject  merchemdise,  and 
(3)  no  compelling  reason  for  denial 
exists,  we  are  granting  the  respondent's 
request  and  are  postponing  the  final 
determination  imtil  not  later  than  135 
days  after  the  date  of  the  publication  of 
the  preliminary  determination. 

Period  of  Investigation 

The  period  of  this  investigation  (POI) 
comprises  Nova  Hut's  four  most  recent 
fiscal  quarters  prior  to  the  filing  of  the 
petition  [i.e.,  April  1,  1998,  through 
March  31, 1999). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  small  diameter 
seamless  carbon  and  alloy  (other  than 
stainless)  steel  standard,  line,  and 
pressure  pipes  and  redraw  hollows 
produced,  or  equivalent,  to  the  ASTM 
A-53,  ASTM  A-106,  ASTM  A-333, 
ASTM  A-334,  ASTM  A-3.35,  ASTM  A- 
589,  ASTM  A-795,  and  the  American 
Petroleum  Institute  (API)  5L 
specifications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  application.  The  scope  of  this 
investigation  also  includes  all  products 
used  in  standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  specification.  Specifically  included 
within  the  scope  of  this  investigation 
are  seamless  pipes  and  redraw  hollows, 
less  than  or  equal  to  4.5  inches  (114.3 
mm)  in  outside  diameter,  regardless  of 
wall-thickness,  manufacturing  process 
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(hot  finished  or  cold-drawn),  end  finish 
(plain  end,  beveled  end,  upset  end, 
threaded,  or  threaded  and  coupled),  or 
surface  finish. 

The  seamless  pipes  subject  to  this 
investigation  are  currently  classifiable 
under  the  subheadings  7304.10.10.20, 
7304.10.50.20,  7304.31.30.00, 
7304.31.60.50,  7304.39.00.16, 
7304.39.00.20,  7304.39.00.24, 
7304.39.00.28,  7304.39.00.32, 
7304.51.50.05,  7304.51.50.60, 
7304.59.60.00,  7304.59.80.10, 
7304.59.80.15,  7304.59.80.20,  and 
7304.59.80.25  of  the  HTSUS. 

Specifications,  Characteristics,  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  ASTM  A-106 
standard  may  be  used  in  temperatures  of 
up  to  1000  degrees  Fahrenheit,  at 
various  ASME  code  stress  levels.  Alloy 
pipes  made  to  ASTM  A-335  standard 
must  be  used  if  temperatures  and  stress 
levels  exceed  those  allowed  for  ASTM 
A-106.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperatxire  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements.  If  exceptionally  low 
temperatm-e  uses  or  conditions  cire 
anticipated,  standard  pipe  may  be 
manufactured  to  ASTM  A-333  or  ASTM 
A-334  specifications. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  water  well  pipe  (ASTM  A- 
589)  and  seamless  galvanized  pipe  for 
fire  protection  uses  (ASTM  A-795)  are 
used  for  the  conveyance  of  water. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53.  API  5L-B.  and  API 
5L-X42  specifications.  To  avoid 
maintaining  separate  production  runs 
and  separate  inventories,  manufacturers 


typically  triple  or  quadruple  certify  the 
pipes  by  meeting  the  metallurgical 
requirements  and  performing  the 
required  tests  pursuant  to  the  respective 
specifications.  Since  distributors  sell  the 
vast  majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  or 
quadruple  certified  pipes  is  in  pressure 
piping  systems  by  refineries, 
petrochemical  plants,  and  chemical 
plants.  Other  applications  are  in  power 
generation  plants  (electrical-fossil  fuel 
or  nuclear),  and  in  some  oil  field  uses 
(on  shore  and  off  shore)  such  as  for 
separator  lines,  gathering  lines  and 
metering  runs.  A  minor  application  of 
this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However, 
ASTM  A-106  pipes  may  be  used  in 
some  boiler  applications. 

Redraw  hoHows  are  any  unfinished 
pipe  or  "hollow  profiles"  of  carbon  or 
alloy  steel  transformed  by  hot  rolling  or 
cold  drawing/hydrostatic  testing  or 
other  methods  to  enable  the  material  to 
be  sold  under  ASTM  A-53,  ASTM  A- 
106,  ASTM  A-333,  ASTM  A-334, 
ASTM  A-335,  ASTM  A-589,  ASTM  A- 
795,  and  API  5L  specifications. 

The  scope  of  this  investigation 
includes  all  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  listed  above,  regardless  of 
application,  and  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line,  and  pressure 
applications  and  the  above4isted 
specifications  are  defining 
characteristics  of  the  scope  of  this 
investigation.  Therefore,  seamless  pipes 
meeting  the  physical  description  above, 
but  not  produced  to  the  ASTM  A-53, 
ASTM  A-106,  ASTM  A-333,  ASTM  A- 
334,  ASTM  A-335,  ASTM  A-589, 
ASTM  A-795,  and  API  5L  specifications 
shall  be  covered  if  used  in  a  standard, 
line,  or  pressure  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  ASTM  A- 
106  applications.  These  specifications 
generally  include  ASTM  A-161,  ASTM 
A-192,  ASTM  A-210,  ASTM  A-252, 
ASTM  A-501,  ASTM  A-523,  ASTM  A- 
524.  and  ASTM  A-618.  When  such 
pipes  are  used  in  a  standard,  line,  or 
pressure  pipe  appUcation,  such 
products  are  covered  by  the  scope  of 
this  investigation. 

Specifically  excluded  fi'om  the  scope 
of  this  investigation  are  boiler  tubing 


and  mechanical  tubing,  if  such  products 
are  not  produced  to  ASTM  A-53.  ASTM 
A-106,  ASTM  A-333,  ASTM  A-334, 
ASTM  A-335,  ASTM  A-589,  ASTM  A- 
795,  and  API  5L  specifications  and  are 
not  used  in  standard,  line,  or  pressure 
pipe  applications.  In  addition,  finished 
and  unfinished  oil  country  tubular 
goods  (OCTG)  are  excluded  from  the 
scope  of  this  investigation,  if  covered  by 
the  scope  of  another  antidumping  duty 
order  from  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  imfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressiu-e  applications. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
mercheindise  under  investigation  is 
dispositive. 

Class  or  Kind 

From  August  through  November  1999, 
the  Department  received  submissions 
from  importers,  respondents,  and 
consumers  in  the  companion 
investigations  involving  small  and  large 
diameter  seamless  pipe  from  Japan, 
requesting  that  the  subject  merchandise 
be  considered  more  than  one  class  or 
kind.  Specifically,  those  parties 
requested  that  the  Department 
subdivide  each  of  these  investigations 
into  the  following  separate  classes  or 
kinds  of  merchandise:  (1)  Commodity 
grade  carbon  seamless  standard,  line 
and  pressure  pipe;  (2)  alloy  seamless 
pipe;  and  (3)  high-strength  seamless  line 
pipe.  On  November  8,  1999,  the 
petitioners  rebutted  these  arguments. 
We  have  preliminarily  determined  that 
there  is  a  single  class  or  kind  of 
merchandise  for  small  diameter  pipe 
and  another  distinct  single  class  or  kind 
of  merchandise  for  large  diameter  pipe. 
For  further  discussion  on  this  topic  see 
the  Notice  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Large  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  from  Japan  and 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Japan  and  the 
Republic  of  South  Africa,  FR  64  69721 
(December  14.  1999). 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  Nova 
Hut  covered  by  the  description  in  the 
Scope  of  Investigation  section,  above, 
and  sold  in  the  Czech  Republic  during 
the  POI,  are  considered  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  have 
relied  on  six  criteria  to  match  U.S.  sales 
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of  subject  men  handise  to  comparison- 
market  sales  o^the  foreign  like  product: 
specification/*ade,  manufacturing 
process,  outside  diameter,  wall 
thickness,  suriace  finish,  and  end-finish. 
These  characteristics  have  been 
weighted  by  the  Department,  where 
appropriate.  Vyhere  there  were  no  sdes 
of  identical  mei°chandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.lsales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  as  listed  above. 

Revocation  of  the  Czech  Republic's  Non- 
Market  Econoity  Status 

In  determinii  ig  whether  to  revoke 
NME-country  s  tatus  under  section 
771(18)(A)  of  tie  Act,  the  Department 
must  take  into  i  tccoimt  the  following 
factors  under  soction  771(18)(B):  (1)  The 
extent  to  which  the  currency  of  the 
foreign  country  is  convertible  into  the 
currency  of  oth  sr  countries;  (2)  the 
extent  to  whicl  wage  rates  in  the  foreign 
coimtry  are  determined  by  free 
bargaining  bet\f  een  labor  and 
management;  (i)  thg^ extent  to  which 
joint  ventures  dr  other  investments  by 
firms  of  other  foreign  countries  are 
permitted  in  th^  foreign  country;  (4)  the 
extent  of  government  ownership  or 

^eans  of  production;  (5) 
/emment  control  over 
■  resources  and  over  the 
It  decisions  of 
enterprises;  and  (6)  such  other  factors  as 
the  administering  authority  considers 
appropriate. 

Since  its  emergence  as  an 
independent,  democratic  state,  the 
Czech  Republic  has  made  significant 
progress  in  its  transformation  into  a 
market  economv  country.  The  Czech 
currency  is  novf  fully  convertible. 
Wages  in  the  C^ech  Republic  are  largely 
determined  by  tee  bargaining  between 
labor  and  management.  Trade  has  been 
liberalized  and  tariffs  reduced,  and  the 
Czech  government  is  actively  promoting 
foreign  investment  and  business 
ventiu'es.  Industry,  agriculture  and 
services  have  all  been  privatized,  and 
the  power  to  make  decisions  related  to 
the  allocation  of  resources,  and  over 
pricing  and  output  decisions,  now  rests 
with  the  private  sector.  Based  on  the 
preponderance  pf  evidence  related  to 
economic  refor^is  in  the  Czech  Republic 
required  under  Section  771(18){B)  of  the 
Act,  the  Department  revoked  the  Czech 
Repubhc's  NM^  country  status,  effective 
January  1,  19981  See  Czech  Republic: 
NME  Status. 


control  of  the 
the  extent  of  gc 
the  allocation 
price  and  outpi] 


Fair  Value  Comijarisons 

To  determine 
seamless  pipe 
Republic  were 


whether  sales  of 
products  from  the  Czech 
liiade  in  the  United 


States  at  LTFV,  we  compared  the  export 
price  (EP)  to  the  normal  value  (NV),  as 
described  in  the  Export  Price  and 
Normal  Value  sections  of  this  notice, 
below.  In  accordance  with  section 
777A(d)(l){A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  for 
comparison  to  weighted-average  NVs. 

Export  Price 

We  used  EP  methodology  in 
accordance  with  section  772  of  the  Act, 
because  Nova  Hut  sold  the  subject 
merchandise  directly  to  an  imaffiliated 
purchaser  in  the  United  States  or  to  an 
uneiffi  Hated  piuchaser  for  exportation  to 
the  United  States  prior  to  the  date  of 
importation,  and  CEP  methodology  was 
not  otherwise,  appropriate. 

We  calculated  EP  based  on  docmnents 
alongside  freight  (DAF  Polish  border) 
packed  prices  charged  to  the  first 
unaffiliated  customer  in  the  United 
States.  In  accordance  with  section 
772(c)(2)  of  the  Act,  we  made 
deductions  from  the  starting  price, 
where  appropriate,  for  movement 
expenses,  including  foreign  inland 
freight  and  export  license  fees  for 
shipment. 

Normal  Value 

A.  Selection  of  Comparison  Markets 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities,  and  that  there  is  no 
particular  market  situation  that  prevents 
a  proper  comparison  with  the  EP.  The 
statute  contemplates  that  quantities  will 
normally  be  considered  insufficient  if 
they  are  less  than  five  percent  of  the 
aggregate  quantity  of  sales  of  the  subject 
merchandise  to  the  United  States. 

Nova  Hut  had  a  viable  home  market 
for  seamless  pipe  products,  and 
reported  home  market  sales  data  for 
purposes  of  the  calculation  of  NV. 

In  deriving  NV,  we  made  certain 
adjustments  to  price  as  detailed  in  the 
Calculation  of  Normal  Value  Based  on 
Home-Market  Prices  section  of  this 
notice,  below. 

B.  Cost  of  Production  Analysis 

As  noted  above,  on  November  2, 1999, 
petitioners  filed  a  below-cost  sales 
allegation  against  Nova  Hut.  Based  on 
our  analysis  of  the  allegation,  and  in 
accordance  with  section  773(b)(2)(A)(i) 
of  the  Act,  we  found  reasonable  grounds 
to  believe  or  suspect  that  sales  of 
seamless  pipe,  manufactxired  in  the 
Czech  Republic,  were  made  at  prices 
below  the  cost  of  production  (COP).  See 
Cost  Memo.  As  a  result,  the  Department 


conducted  an  investigation  to  determine 
whether  Nova  Hut  made  home  market 
sales  during  the  POI  at  prices  below 
their  respective  COPs,  within  the 
meaning  of  section  773(b)  of  the  Act. 

1.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of  Nova 
Hut's  costs  of  materials  and  fabrication 
for  the  foreign  like  product,  plus 
amounts  for  selling,  general,  and 
administrative  expenses  (SG&A)  and 
packing. 

For  the  COP  calculation,  we  relied  on 
Nova  Hut's  COP  information  from  the 
company's  December  13,  1999,  and 
January  6,  2000  submissions,  except  in 
the  following  instances: 

(1)  Nova  Hut  obtained  iron,  a  major 
input,  from  an  affiliate.  For  reporting 
purposes.  Nova  Hut  valued  this  input  at 
the  weighted-average  transfer  price.* 
Based  on  the  transfer  price  and  market 
price  information  in  Nova  Hut's 
December  12,  1999,  and  January  6,  2000, 
cost  of  production  responses,  for  the 
preliminary  determination,  we 
compared  the  transfer  price  of  iron  to 
the  market  price  of  iron.  Because  the 
market  price  was  higher  than  the 
transfer  price,  we  increased  the  transfer 
price  to  reflect  the  market  price; 

(2)  For  the  minor  inputs  purchased 
from  affiliated  parties  (i.e.,  oxygen  and 
iron  ore),  we  increased  the  reported 
transfer  prices  to  reflect  the  higher 
market  prices; 

(3)  We  reinsed  Nova  Hut's  general  and 
administrative  (G&A)  expense  rate 
calciilation;  and 

(4)  We  revised  the  financial  expense 
ratio. 

See  Cost  of  Production  and 
Constructed  Value  Calculation 
Adjustments  for  the  Preliminary 
Determination  for  Nova  Hut,  dated 
January  28,  2000,  on  file  in  the  CRU. 


<  Sections  773(f)(2)  and  (3)  of  the  Act  prescribe 
how  the  Department  is  to  treat  aRiliated-partly 
transactions  in  the  calculation  of  cost  of  production 
and  constructed  value.  With  respect  to  major  inputs 
purchased  from  affiliated  suppliers,  the 
Department's  practice  is  that  such  imports  will 
normally  be  valued  at  the  higher  of  the  affiliated 
party's  transfer  price,  the  market  price  of  the  inputs, 
or  the  actual  costs  incurred  by  the  affiliated 
supplier  in  producing  the  input.  [See,  e.g.  Fresh 
Atlantic  Salmon  From  Chile:  Final  Determination  of 
Sales  at  Less  Than  Fair  Value,  63  FR  31426,  31427 
June  9. 1998);  Notice  of  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty  Administrative 
Review:  Certain  Pasta  from  Italy,  64  FR  6615,  6621- 
6623  (February  10, 1999).  However,  Nova  Hut  was 
unable  to  provide  the  suppliers'  cost  information  in 
time  for  consideration  in  this  preliminary 
determination  (this  information  was  provided  on 
lanuary  19  and  20,  2000).  Therefore,  for  this 
preliminary  determination,  we  used  the  transfer 
prices  or  market  prices,  as  appropriate.  We  will 
consider  the  respondent's  suppliers'  cost  data  for 
the  final  determination. 
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2.  Test  of  Home-Market  Sales  Prices 

We  compared  the  weighted-average 
COP  for  Nova  Hut  to  home  market  sales 
of  the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP 
within  an  extended  period  of  time  (i.e., 
a  period  of  one  year)  in  substantial 
quantities  ^  and  whether  such  prices 
were  sufficient  to  permit  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time. 

We  used  the  revised  COP  data  from 
the  December  13,  1999,  and  January  6, 
2000,  submissions,  to  compare  to  the 
home  market  prices,  less  any  applicable 
billing  adjustments,  discoimts,  rebates, 
and  indirect  selling  expenses,  on  a 
model-specific  basis. 

3.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(B)  of  the 
Act,  since  we  foimd  20  percent  or  more 
of  Nova  Hut's  sales  of  certain  products 
during  the  POI  were  at  prices  less  than 
the  weighted-average  COP  for  the  POI, 
we  preliminary  determine  such  sales  to 
have  been  made  in  "substantial 
quantities"  within  an  extended  period 
of  time.  We  also  preliminary  deterpiine 
these  sales  below  cost  were  not  made  at 
prices  that  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act.  Therefore,  for  purposes  of 
these  preliminary  results,  we  have 
disregarded  these  below-cost  sales  and 
used  the  remaining  above-cost  sales  as 
the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1)  of  the 
Act.  Although,  some  products  had  no 
above-cost  sales,  we  did  not  need  to  use 
constructed  value  (CV)  as  a  basis  for  NV 
in  our  comparisons  to  EP,  because  all  EP 
sales  were  matched  to  similar  models  of 
above-cost  sales  from  the  home  market. 

C.  Arms-Length  Test 

Sales  to  affiliated  customers  for 
consumption  in  the  home  market  which 
were  determined  not  to  be  at  arm's- 
length  were  excluded  from  our  analysis. 
To  test  whether  these  sales  were  made 
at  arm's-length,  we  compared  the  prices 
of  sales  of  comparison  products  to 
affiliated  and  unaffiliated  customers,  net 
of  all  movement  charges,  direct  selling 
expenses,  discounts,  and  packing. 
Pursuant  to  19  CFR  351 .403  and  in 
accordance  with  our  practice,  where  the 
prices  to  the  affiliated  party  were  on 
average  less  than  99.5  percent  of  the 


5  In  accordance  with  section  773(b)(2)(C)(i)  of  the 
Act,  we  determined  that  sales  made  below  the  COP 
were  made  in  substantial  quantities  if  the  volume 
of  such  sales  represented  20  percent  or  more  of  the 
volume  of  sales  under  consideration  for  the 
determination  of  NV. 


prices  to  unaffiliated  parties,  we 
determined  that  the  sales  n;ade  to  the 
affiliated  party  were  not  at  arm's-length. 
See  Notice  of  Final  Results  and  Partial 
Recission  of  Antidumping  Duty 
Administrative  Review:  Roller  Chain, 
Other  Than  Bicycle,  From  Japan,  62  FR 
60472,  60478  (November  10,  1997)  and 
Antidumping  Duties;  Countervailing 
Duties:  Final  Rule  (Antidumping 
Duties).  62  FR  27295,  27355-56  (May 
19, 1997).  We  included  those  sales  to 
affiliated  customers  that  passed  the 
arm's-length  test  in  our  analysis,  [see  19 
CFR  351.403). 

D.  Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act,  H.R.  Doc.  103-316  at 
829-831  (1994),  to  the  extent 
practicable,  the  Department  will 
calculate  NV  based  on  sales  at  the  same 
level  of  trade  (LOT)  as  the  U.S.  sales. 

We  examined  information  on  the 
selling  activities  associated  with  each 
channel  of  trade  in  each  of  Nova  Hut's 
markets.  Nova  Hut's  home  market  sales 
were  all  exworks  and  its  U.S.  sales  were 
DAF  Polish  border.  The  EP  LOT  did  not 
differ  considerably  from  the  home 
market  LOT  with  respect  to  selling 
activities,  although  there  were  slight 
differences  with  respect  to  advertising 
and  warehousing.  Therefore,  we 
determine  that  there  was  a  single  LOT 
in  each  market  and  that  these  LOTs 
were  comparable.  For  a  detailed 
description  of  om-  level-of-trade 
methodology  and  findings  for  this 
preliminary  determination,  see  the 
January  28,  2000,  Antidumping 
Inyestigation  of  Certain  Small  Diameter 
Seamless  Pipe  from  the  Czech  Republic: 
Preliminary  Level  of  Trade  Findings 
Memorandum  on  file  in  the  CRU. 

E.  Calculation  of  Normal  Value  Based 
on  Home-Market  Prices 

We  performed  price-to-price 
comparisons  using  sales  of  comparable 
merchandise  in  the  home  market  that 
did  not  fail  the  cost  test.  We  calculated 
NV  based  on  "exworks"  prices.  In 
addition,  we  made  circumstance-of-sale 
(COS)  adjustments  for  direct  expenses, 
where  appropriate,  in  accordance  with 
section  773(a)(6)(C)(iii)  of  the  Act.  These 
included  imputed  credit  expenses  and 
billing  adjustments.  We  made  no 
adjustments  for  discoimts  or  rebates 
since  the  invoice  price  is  already  net  of 
these  discounts  and  rebates.  In 
accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Act,  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs. 


We  made  the  following  adjustments  to 
Nova  Hut's  reported  home  market  sales 
data:  (1)  We  recalculated  the  imputed 
credit  expenses  by  adding  back  to  the 
gross  price,  on-invoice  billing 
adjustments  made  for  orders  that  did 
not  meet  a  minimum  quantity 
requirement;  (2)  for  sales  with  missing 
payment  dates,  the  Department  set  the 
date  of  payment  as  the  projected 
preliminary  results  date;  (3)  we  deleted 
seamless  pipe  products  that  were  sold 
as  an  overrun  or  non-prime  product 
since  overrun  and  non-prime  seamless 
pipe  were  not  sold  in  the  U.S.  market; 
and  (4)  we  used  the  revised  variable  cost 
of  manufacturing  and  total  cost  of 
manufacturing  reported  in  the  COP 
database  and  CV  database  to  calculate 
QUI  difference  in  merchandise 
adjustment,  as  noted  above  in  the  Cost 
.  of  Production  Analysis  section.  See 
Preliminary  Calculation  Memorandum 
for  Nova  Hut,  a.s.,  dated  January  28, 
2000,  on  file  in  the  CRU. 

Currency  Conversions 

We  made  currency  conversions  into 
United  States  dollars  in  accordance  with 
section  773A(a)  of  the  Act  based  on 
exchange  rates  in  effect  on  the  dates  of 
the  United  States  sales,  as  provided  by 
the  Dow  Jones  Business  Information 
Services. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  Customs  to 
suspend  liquidation  of  all  entries  of 
seamless  pipe  products  from  the  Czech 
Republic,  that  are  entered  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  We  are 
also  instructing  Customs  to  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amoimt 
by  which  the  NV  exceeds  the  EP,  as 
indicated  in  the  chart  belcw.  These 
instructions  suspending  liquidation  will 
remain  in  effect  imtil  further  notice. 

The  weighted-average  dumping 
margins  are  provided  below. 


Manufacturer/exporler 

Margin 
(percent) 

Nova  Hut  

12.55 

All  Others 

12.55 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  FTC  of  our 


5604 


Federal  Register/Vol.  65,  No.  24/FTiday,  February  4,  2000/Notices 


determination 
determination 
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are  materially 
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industry.  The 
determination 
days  after  the 
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If  our  final  antidumping 
s  affirmative,  the  ITC 
whether  these  imports 

I  njuring,  or  threaten 
to,  the  United  States 

deadline  for  that  ITC 
vould  be  the  later  of  120 

d  ate  of  this  preliminary 

( >r  45  days  after  the  date 


deti  trmination. 
Public  Commeiit 

Case  briefs  fo  r  this  investigation  must 
be  submitted  no  later  March  16,  2000. 
Rebuttal  briefs  nust  be  filed  within  five 
days  after  the  d  eadline  for  submission  of 
case  briefs.  A  list  of  authorities  used,  a 
table  of  contents,  and  an  executive 
simimary  of  iss  les  should  accompany 
any  briefs  submitted  to  the  Department. 
Executive  summaries  should  be  limited 
to  five  pages  total,  including  footnotes. 

Section  774  of  the  Act  provides  that 
the  Department]  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  brieB,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  If  a  requebt  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.^.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 
Parties  should  donfirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  th^  scheduled  time. 

Interested  paities  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  t|iis  notice.  Requests 
should  specify  flie  number  of 
participants  ana  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  w  ill  be  limited  to  issues 
raised  in  the  brisfs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  no  later  than  135  days 
after  the  date  ofjpublication  of  this 
notice  in  the  Federal  Register. 

This  determirtation  is  issued  and 
published  pursi  lant  to  sections  733(d) 
and777(i)(l)of  theAct. 


Pn  iduct  within  scope 


Superclean  or  ultr^ciean 
A774  type  stainle^ 
Cast  butt-weld 


pip  5 


Dated:  January  28,  2000. 
HoUy  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 
A  dministra  tion . 

[FR  Doc.  00-2583  Filed  2-3-00;  8:45  am] 
BILLING  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-702,  A-580-813,  and  A-583-816] 

Finai  Results  of  Expedited  Sunset 
Reviews:  Certain  Stainless  Steel  Butt- 
Weld  Pipe  and  Tube  Fittings  From 
Japan,  South  Korea,  and  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 
ACTION:  Notice  of  Final  Results  of 
Expedited  Sunset  Reviews:  Certain 
Stainless  Steel  Butt-Weld  Pipe  and  Tube 
Fittings  from  Japan,  South  Korea  and 
Taiwan. 

SUMMARY:  On  July  1,  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  sunset  reviews  of 
the  antidumping  duty  orders  on  certain 
stainless  steel  butt-weld  pipe  and  tube 
fittings  ("pipe  and  tube  fittings")  from 
Japan,  South  Korea  ("Korea"),  and 
Taiwan  (64  FR  35588)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  On  the  basis  of 
a  notice  of  intent  to  participate  and  an 
adequate  response  filed  on  behalf  of  a 
domestic  interested  party  and 
inadequate  response  (in  these  cases,  no 
response)  from  respondent  interested 
parties  in  each  of  these  reviews,  the 
Department  decided  to  conduct 
expedited  reviews.  As  a  result  of  these 
reviews,  the  Department  finds  that 
revocation  of  the  antidumping  duty 
orders  would  be  likely  to  lead  to  the 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Results  of  Reviews  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Young  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 


Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 

EFFECTIVE  DATE:  February  4,  2000. 

Statute  and  Regulations 

These  reviews  were  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  conducting  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Simset")  Reviews  of 
Antidimiping  and  Coimtervailing  Duty 
Orders,  63  FR  13516  (March  20, 1998) 
("Sunset  Regulations"),  and  19  CFR  part 
351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Simset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

The  products  covered  by  these 
reviews  include  certain  stainless  steel 
butt-weld  pipe  and  tube  fittings.  These 
fittings  are  used  in  piping  systems  for 
chemical  plants,  pharmaceutical  plants, 
food  processing  facilities,  waste 
treatment  facilities,  semiconductor 
equipment  applications,  nuclear  power 
plants  and  other  areas.  The  subject 
merchandise  are  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
of  the  United  States  ("HTSUS")  item 
number  7307.23.00.00.  The  HTSUS  item 
number  is  provided  for  convenience  and 
customs  purposes.  The  written 
description  remains  dispositive. 

With  respect  to  the  order  on  subject 
imports  ft-om  Japan  and  Taiwan,  the 
Department  has  made  several  scope 
rulings.  The  following  products  were 
determined  to  be  within  the  scope  of  the 
order: 


pipe  fittings  from  Japan  .. 
steel  pipe  fittings  from  Taiwan 
fittings  from  Taiwan  


Importer 


Benkan  Corporation 

Tachia  Yung  Ho 

Eckstrom  Industries 


Citation 


56  FR  1801  (January  17,  1991). 

58  FR  28556  (May  14,  1993). 

Eckstrom  Ind.  v.  United  States,  Court  No.  97-10- 

01913,  Slip.  Op.,  99-99  (Ct.  Infl  Trade  Sept. 

20,  1999). 


The  following  products  were  determined  to  be  outside  the  scope  of  the  order: 
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Product  outside  scope 


Importer 


Citation 


Certain  gasket  raised  face  seal  sleeves  and  certain 
stainless  steel  "Fine-fit"  tut)e  fittings  imported 
from  Japan. 

Stainless  steel  tube  fittings  witfi  non-welded  end 
Connection,  and  other  products  from  Taiwan. 

Primet  joint  metal  seal  fittings  and  primet  joint  weld 
fittings  from  Japan. 

Sleeves  of  clean  vacuum  couplings  and  super- 
clean  microfittings  from  Japan. 

Superclean  fittings  from  Japan 


Fujikin  of  America,  Inc 


Top   Line   Process   Equipment   Cor- 
poration. 
Oaklo 

Benkan 

Benkan  UCT  Corporation  


60  FR  54212  (October  20,  1995). 

60  FR  54213  (October  20,  1995). 

61  FR  5533  (Febmary  13,  1996). 
61  FR  5533  (February  13,  1996). 
61  FR  40194  (August  1,  1996). 


These  reviews  cover  imports  from  all  manufacturers  and  exporters  of  pipe  and  tube  fittings  from  Japan,  Korea,  and  Taiwan. 


History  of  tlie  Orders 

Japan 

The  Department  published  its  final 
affirmative  determination  of  sales  at  less 
than  fair  value  ("LTFV")  with  respect  to 
imports  of  pipe  and  tube  fittings  from 
Japan  on  February  4, 1988  (53  FR  3227). 
In  this  determination,  the  Department 
published  three  weighted-average 
diunping  margins  (which  included  a  de 
minimis  margin  i)  and  an  "all  others" 
rate.  The  Department  published  its 
antidumping  duty  order  on  pipe  and 
tube  fittings  from  Japan  on  March  25, 
1988.2  The  Depiartment  has  conducted 
four  administrative  reviews  of  this  order 
since  its  imposition.^  In  each  of  the  four 
reviews  we  calculated  one  company- 
specific  margin.  The  order  remains  in 
effect  for  all  manufacturers  and   . 
exporters  of  the  subject  merchandise 
from  Japan,  other  than  Fuji  who  was 
excluded  from  the  antidumping  duty 
order. 

Korea 

The  Department  published  its  final 
affirmative  determination  of  sales  at 
LTFV  with  respect  to  imports  of  pipe 
and  tube  fittings  from  Korea  on 
December  29.  1992  (57  FR  61881).  In 
this  determination,  the  Department 
published  weighted-average  dumping 
margins  for  one  company  and  an  "all 
others''  rate.  The  Department  published 
its  antidumping  duty  order  on  pipe  and 
tube  fittings  from  Korea  on  February  23, 
1993.'*  The  Department  has  not 
conducted  an  administrative  review  of 


'  One  of  the  three  companies  investigated,  Fuji 
Acetylene  Industries  Co.,  Ltd.  ("Fuji"),  was 
excluded  from  the  antidumping  duty  order,  since 
the  Department  found  that  it  had  a  de  minimis 
dumping  margin. 

2  See  Antidumping  Duty  Order:  Certain  Stainless 
Steel  Butt-Weld  Pipe  and  Tube  Fittings  from  Japan, 
53  FR  9787  (March  25,  1988). 

3  See  Stainless  Steel  Butt-Weld  Pipe  and  Tube 
Fittings  from  Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  56  FR  14922  (April 
12.  1991);  56  FR  20592  (May  6,  1991);  57  FR  46372 
(October  8, 1992);  59  FR  12240  (March  16. 1994). 

♦  See  Antidumping  Duty  Order:  Certain  Stainless 
Steel  Butt-Weld  Pipe  and  Tube  Fittings  from  Korea, 
58  FR  11029  (February  23,  1993). 


this  order  since  its  imposition.  The 
order  remains  in  effect  for  all 
manufacturers  and  exporters  of  the 
subject  merchandise  from  Korea. 

Taiwan 

On  May  14,  1993,  the  Department 
issued  its  final  affirmative 
determination  of  sales  at  LTFV 
regarding  pipe  and  tube  fittings  from 
Taiwan  (58  FR  28556).  In  this 
determination,  the  Department 
published  weighted-average  dumping 
margins  for  three  companies  and  an  "all 
others"  rate.  The  Department 
subsequendy  published  an  amended 
final  determination  and  antidumping 
duty  order  on  June  16, 1993.^  Since  the 
order  was  issued,  the  Department  has 
completed  three  administrative  reviews 
with  respect  to  pipe  and  tube  fittings 
from  Taiwan.^  The  order  remains  in 
effect  for  all  manufacturers  and 
exporters  of  the  subject  merchandise 
from  Taiwan. 

Background 

On  July  1,  1999,  the  Department 
initiated  sunset  reviews  of  the 
antidumping  duty  orders  on  pipe  and 
tube  fittings  from  Japan,  Korea,  and 
Taiwan  (64  FR  35588),  pursuant  to 
section  751(c)  of  the  Act.  We  received 
Notices  of  Intent  To  Participate  in  each 
of  the  three  sunset  reviews,  on  behalf  of 
Alloy  Piping  Products,  Inc.  ("Alloy"). 
Flowline  Division  of  Markovitz 
Enterprises.  Inc.  ("Flowline"),  Gerlin. 
Inc.  ("Gerlin"),  and  Taylor  Forge 
Stainless,  Inc.  ("Taylor")  (collectively 
"domestic  interested  parties"),  by  July 
16, 1999,  within  the  deadline  specified 
in  §  351.218(d)(l)(i)  of  the  Sunset 
Regulations.  Pursuant  to  section 
771(9)(C)  of  the  Act,  the  domestic 
interested  parties  claimed  interested- 


^  See  Amended  Final  Determination  and 
Antidumping  Duty  Order:  Certain  Stainless  Steel 
Butt-Weld  Pipe  and  Tube  Fittings  from  Taiwan,  58 
FR  33250  (June  16,  1993). 

«See  Certain  Stainless  Steel  Butt-Weld  Pipe 
Fittings  From  Taiwan:  Final  Results  of 
Antidumping  Duty  Administrative  Review,  63  FR 
67855  (December  9,  1998)  (  3rd  review);  65  FR  2116 
(January  13,  2000)  (1st  &  2nd  review). 


party  status  as  U.S.  manufacturers 
whose  workers  are  engaged  in  the 
production  of  domestic  like  products. 
Moreover,  the  domestic  interested 
parties  stated  that  they  have  been 
involved  in  these  proceedings  since 
their  inception.  The  Department 
received  complete  substantive  responses 
from  the  domestic  interested  parties  by 
August  2,  1999,  within  the  3D-day 
deadline  specified  in  the  Sunset 
Regidations  under  §  351.218(d)(3)(i).  We 
did  not  receive  a  substantive  response 
from  any  respondent  interested  party  to 
these  proceedings.  As  a  residt,  pursuant 
to  19  CFR  351.218(e)(l)(ii)(C),  the 
Department  determined  to  conduct 
expedited,  120-day.  reviews  of  these 
orders. 

In  accordance  with  section 
751(c)(5)(C)(v)ofdieAct.  the  — 

Department  may  treat  a  revievv  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1, 1995).  The 
reviews  at  issue  concern  transition 
orders  within  the  meaning  of  section 
751(c)(6){C)(ii)  of  the  Act.  Therefore,  the 
Department  determined  that  the  sunset 
reviews  of  the  antidumping  duty  orders 
on  pipe  and  tube  fittings  from  Japan, 
Korea,  and  Taiwan  are  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  these  reviews  until  not  later  than 
January  27,  2000,  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.'' 

Although  the  deadline  for  this 
determination  was  originally  January 
27,  2000,  due  to  the  Federal 
Government  shutdown  on  January  25 
and  26,  2000,  resulting  from  inclement 
weather,  the  time  frame  for  issuing  this 
determination  has  been  extended  by  one 
day. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
these  reviews  to  determine  whether 


'  See  Extension  of  Time  Limit  for  Final  Results  of 
Five- Year  Reviews,  64  FR  62167  (November  16, 
1999). 
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revocation  of  :he  antidumping  duty 
orders  would  pe  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
Section  752(cl  of  the  Act  provides  that, 
in  making  thefee  determinations,  the 
Department  sltall  consider  the  weighted- 
average  dumpling  margins  determined  in 
the  investigai  on  and  subsequent 
reviews  and  tl  le  voliune  of  imports  of 
the  subject  m<  rchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidun  iping  duty  order,  and  it 
shall  provide  o  the  International  Trade 
Commission  ( 'the  Commission")  the 
magnitude  of  he  margins  of  dumping 
likely  to  preva  il  if  the  order  were 
revoked. 

The  Departiient's  determinations 
concerning  co  atinuation  or  recurrence 
of  dumping  aqd  the  magnitude  of  the 
margins  are  dijscussed  below.  In 
addition,  parti  es'  comments  with 
respect  to  con  inuation  or  recurrence  of 
dumping  and  the  magnitude  of  the 
margins  are  addressed  within  the 
respective  sec  ions  below. 

Continuation  i  n  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Rour  d  Agreements  Act 
("URAA").  sp(  icifically  the  Statement  of 
Administrativi  s  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316.  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-  ,12  (1994),  the 
Department  is!  ued  its  Sunset  Policy 
Bulletin  provi(  ling  guidance  on 
methodological  and  analytical  issues, 
including  the  fcases  for  likelihood 
determination!  1.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determination!  i  of  likelihood  will  be 
made  on  an  or  ler-wide  basis.  See 
Sunset  Policy  JuUetin,  63  FR  at  18872. 
In  addition,  th  ;  Department  indicated 
that  normally  :  t  will  determine  that 
revocation  of  a  n  antidumping  duty 
order  is  likely  o  lead  to  continuation  or 
recurrence  of  c  umping  where  (a) 
dumping  continued  at  any  level  above 
de  minimis  afti  sr  the  issuance  of  the 
order,  (b)  impc  rts  of  the  subject 
merchandise  c  ;ased  after  the  issuance  of 
the  order,  or  (c  |  dumping  was 
eliminated  afte  r  the  issuance  of  the 
order  and  imp(  »rt  volumes  for  the 
subject  merchandise  declined 
significantly.  See  Id. 

In  addition  1 3  considering  the 
guidance  on  lii  :elihood  cited  above, 
section  751(c)(  0(B)  of  the  Act  provides 
that  the  Depart  ment  shall  determine  that 
revocation  of  ( je  order  would  be  likely 
to  lead  to  conti  auation  or  recurrence  of 
dumping  wher  j  a  respondent  interested 
party  waives  it  i  participation  in  the 


sunset  review.  In  these  instant  reviews, 
the  Department  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party.  Piirsuant  to 
§  351.218(d)(2)(iii)  of  the  Sunset 
Regulations,  this  constitutes  a  waiver  of 
participation. 

In  their  substantive  responses,  the 
domestic  interested  parties  argue  that 
revocation  of  these  antidumping  duty 
orders  would  likely  lead  to  a 
continuation  or  recurrence  of  dumping 
by  Japanese,  Korean,  and  Taiwanese, 
producers/manufacturers.  They  argue 
further  that  since  the  imposition  of  the 
antidumping  duty  orders,  most 
respondents  have  continued  to  dump  in 
the  U.S.  market  and  have  reduce  their 
sales  of  pipe  and  tube  fittings 
dramatically.  The  domestic  interested 
parties  argue  that  this  demonstrates  the 
inability  of  the  producers  from  subject 
countries  to  sell  in  the  United  States  at 
any  significant  volume  without 
dumping.  Therefore,  they  assert,  were 
the  antidumping  duty  orders  revoked,  it 
is  likely  that  Japanese,  Korean,  and 
Taiwanese  producers  would  need  to 
dump  in  order  to  sell  their  pipe  and 
tube  fittings  in  any  significant  quantities 
in  the  United  States. 

Japan 

The  domestic  interested  parties  argue 
that  the  imposition  of  the  antidiunping 
duty  order  had  a  dramatic  effect  on 
subject  import  volumes  from  Japan. 
They  indicate  that  in  the  years  following 
the  order,  Japanese  imports  have 
averaged  13  percent  of  their  pre-order 
levels.  Moreover,  they  assert,  the 
dumping  margins  for  Japanese 
manufacturers  continue  at  significant 
levels.  In  simi,  the  domestic  interested 
parties  argue,  the  dramatic  decline  in 
import  volumes  following  the 
imposition  of  the  order  in  conjunction 
with  continued  margins  of  dumping 
indicates  that  dumping  by  Japanese  pipe 
and  tube  fitting  producers  is  likely  to 
continue  or  recur  in  the  event  of 
revocation  of  the  order.  ^ 

Korea 

With  respect  to  subject  merchandise 
from  Korea,  the  domestic  interested 
parties  maintain  that,  in  the  year  the 
order  was  imposed,  imports  from  Korea 
fell  to  4,228  pounds  from  approximately 
523,619  pounds  the  year  before.  They 
argue  further  that,  in  the  years  following 
the  imposition  of  the  order,  average 
import  volumes  of  the  subject 
merchandise  were  more  than  90  percent 
lower  than  in  the  years  preceeding  the 


"See  August  2, 1999,  Substantive  Response  of  the 
Domestic  Interested  Parties  regarding  pipe  and  tube 
fittings  from  Japan  at  12. 


issuance  of  the  order.  Therefore,  the 
domestic  interested  parties  argue  that 
the  near  cessation  of  imports  from  Korea 
demonstrates  that  Korean  manufacturers 
need  to  dump  pipe  and  tube  fittings  in 
the  U.S.  market  in  order  to  sell  at  pre- 
order  volumes.  To  support  this 
conclusion  the  domestic  interested 
parties  assert  that  dumping  margins  for 
all  Korean  manufacturers  of  pipe  and 
tube  fittings  are  extraordinarily  high  at 
21.2  percent.  Yet,  they  contend,  Korean 
manufacturers  never  availed  themselves 
of  the  administrative  review  process  to 
demonstrate  that  their  dumping  has 
ceased  or  abated.^ 

Taiwan 

The  domestic  interested  parties  assert 
that  only  one  Taiwanese  respondent  has 
had  dumping  margins  below  de  minimis 
levels  since  the  issuance  of  the  order. 
They  argue  that,  following  the  issuance 
of  the  order,  imports  from  Taiwan 
dropped  to  a  level  far  below  thefr  pre- 
order  level  and  have  never  been  more 
than  50  percent  of  their  pre-order  level. 
The  domestic  interested  parties 
conclude  that  Taiwanese  importers  need 
to  dump  pipe  and  tube  fittings  in  the 
U.S.  market  in  order  to  sell  at  pre-order 
volumes.  To  corroborate  this 
conclusion,  the  domestic  interested 
parties  note  that  the  dumping  margins 
for  all  but  one  Taiwanese  manufacturer 
are  extiaordinarily  high  and  yet,  they 
have  never  availed  themselves  of  the 
administrative  review  process  to 
demonstrate  that  their  dvmiping  has 
abated.  1" 

General  Discussion 

If  companies  continue  dumping  with 
the  discipline  of  an  order  in  place  or 
imports  ceased  after  the  issuance  of  the 
order,  the  Department  may  reasonably 
infer  that  dumping  would  continue  or 
recur  if  the  discipline  were  removed. 
See  section  II.  A.  3  of  the  Sunset  Policy 
Bulletin  and  the  SAA  at  890,  and  the 
House  Report  at  63-64.  As  pointed  out 
above,  dumping  margins  at  levels  above 
de  minimis  continue  to  exist  for 
shipments  of  the  subject  merchandise 
from  Japan,  Korea,  and  Taiwan. 

Consistent  with  section  752(c)  of  the 
Act,  the  Department  also  considers  the 
volume  of  imports  before  and  after 
issuance  of  the  order.  As  outlined  in 
each  respective  section  above,  the 
domestic  interested  parties  argue  that  a 
significant  decline  in  the  volume  of 
imports  of  the  subject  merchandise  from 


"See  August  2,  1999,  Substantive  Response  of  the 
Domestic  Interested  Parties  regarding  pipe  and  tube 
fittings  from  Korea  at  13. 

'"See  August  2. 1999.  Substantive  Response  of 
the  Domestic  Interested  Parties  regarding  pipe  and 
tube  fittings  from  Taiwan  at  14. 
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Japan,  Taiwan,  and  Korea  since  the 
imposition  of  the  orders  provides 
further  evidence  that  dumping  would 
continue  if  the  orders  were  revoked.  In 
their  substantive  responses,  the 
domestic  interested  parties  provided 
statistics  demonstrating  the  decline  in 
import  volumes  of  pipe  and  tube  fittings 
from  Japan,  Korea,  and  Taiwan.  The 
Department  agrees  with  the  domestic 
interested  parties'  arguments  that 
imports  of  the  subject  merchandise  fell 
sharply  after  the  orders  were  imposed 
and  never  regained  pre-order  volumes. 

As  noted  above,  in  conducting  its 
siuiset  reviews,  the  Department 
considered  the  weighted-average 
dumping  margins  and  volume  of 
imports  in  determining  whether 
revocation  of  these  antidiunping  duty 
orders  would  lead  to  the  continuation  or 
recurrence  of  dumping.  Based  on  this 
analysis,  the  Department  finds  that  the 
existence  of  dumping  margins  at  levels 
above  de  minimis  and  a  reduction  in 
export  volumes  after  the  issuance  of  the 
orders  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dvunping.  A  deposit  rate  above  de 
minimis  continues  in  effect  for  exports 
of  the  subject  merchandise  by  all 
(except  as  indicated  in  footnotes  11  & 
12)  known  Japanese,' '  Korean  and 
Taiwanese, '2  manufacturers/exporters 
of  the  subject  merchandise.  Therefore, 
given  that  dumping  has  continued  over 
the  life  of  the  orders,  import  volumes 
have  declined  significantly  after  the 
imposition  of  the  order,  respondent 
parties  have  waived  participation  in 
these  reviews,  and  absent  argument  and 
evidence  to  the  contrary,  the 
Department  determines  that  dumping  is 
likely  to  continue  or  recur  if  the  orders 
were  revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  normally  it  will 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  odiers"  rate 
from  the  investigation.  See  Sunset 
Policy  Bulletin  63  PR  18873.  Exceptions 
to  this  policy  include  the  use  of  a  more 
recently  calculated  margin,  where 


"One  Japanese  producer  was  excluded  from  the 
antidumping  duty  order  based  on  a  de  minimis 
dumping  margin  calculated  in  the  Final  Less  Than 
Fair  Value  Determination.  Supra  at  footnote  1. 

'2  As  noted  above,  one  Taiwanese  producer/ 
exporter  currently  has  a  de  minimis  dumping 
margin. 


appropriate,  and  consideration  of  duty- 
absorption  determinations.  See  id.  at 
18873-74.  To  date,  the  Department  has 
not  issued  any  duty-absorption  findings 
ip  any  of  these  three  cases. 

In  their  substantive  response,  the 
domestic  interested  parties 
recommended  that,  consistent  with  the 
Sunset  Policy  Bulletin,  the  Department 
provide  to  the  Conunission  the 
company-specific  margins  from  the 
original  investigations.  Moreover, 
regarding  companies  not  reviewed  in 
the  original  investigations,  the  domestic 
interested  parties  suggested  that  the 
Department  report  the  "all  others"  rates 
included  in  the  original  investigations. 

The  Department  agrees  with  the 
domestic  interested  parties.  The 
Department  finds  that  the  margins 
calculated  in  the  original  investigations 
are  probative  of  the  behavior  of 
Japanese,  Korean,  and  Taiwanese 
manufacturers/exporters  if  the  orders 
were  revoked  as  they  are  the  only 
margins  which  reflect  their  actions 
absent  the  discipline  of  the  order. 

Therefore,  the  Department  will  report 
to  the  Commission  the  company- 
specific  and  all  others  rates  from  the 
original  investigations  as  contained  in 
the  Final  Results  of  Reviews  section  of 
this  notice. 

Final  Results  of  Reviews 

As  a  result  of  these  reviews,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  orders  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  below: 

Japan 


Taiwan 


Manufacturer/exporter 

Margin 
(percent) 

Mie  Horo  

65  08 

Nippon  Benkan  Kogyo.  K.K 

All  others 

37,24 
49  31 

Fuji  Acetylene  Industries,  Co.,  Ltd. 
was  excluded  from  the  antidumping 
duty  order  based  on  a  de  minimis 
diunping  margin  calculated  in  the  Final 
Less  Than  Fair  Value  Determination. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Stainless  Steel 
Butt-Weld  Pipe  Fittings  from  Japan,  53 
FR  3227  (February  4,  1988). 

KOREA 


Manufacturer/exporter 

Margin 
(percent) 

The  Asia  Bend  Co.  Ltd 

All  others 

21.20 
21  20 

Manufacturer/exporter 

Margin 
(percent) 

Tachia  Yung  Ho  Machine  In- 
dustry Co.  Ltd 

Ta  Chen  Stainless  Pipe  Co. 
Ltd 

76.20 
064 

Tru-Flow  Industrial  Co.,  Ltd 

All  others 

76.20 
51  01 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  January  28,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  00-2584  Filed  2-3-00;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-810,  A-583-815] 

Final  Results  of  Expedited  Sunset 
Reviews:  Certain  Welded  Stainless 
Steel  Pipes  From  the  Republic  of 
Korea  and  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Expedited  Sunset  Reviews:  Certain 
Welded  Stainless  Steel  Pipes  from  the 
Republic  of  Korea  and  Taiwan. 

SUMMARY:  On  July  1, 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  sunset  reviews  of 
the  antidumping  duty  orders  on  certain 
welded  stainless  steel  pipes  ("pipes") 
from  the  Republic  of  Korea  ("Korea") 
and  Taiwan  (64  FR  35588)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  On  the  basis  of 
a  notice  of  intent  to  participate  and  an 
adequate  response  filed  on  behalf  of  a 
domestic  interested  party  and 
inadequate  response  (in  these  cases,  no 
response)  from  respondent  interested 
parties  in  each  of  these  reviews,  the 


5608 


Federal  Register / Vol.  65,  No.  24 /Friday,  February  4,  2000 /Notices 


Department  de(  :ided  to  conduct 
expedited  reviews.  As  a  result  of  these 
reviews,  the  Department  finds  that 
revocation  of  toe  antidumping  duty 
orders  would  be  likely  to  lead  to  the 
continuation  of  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Results  of  Reviews  section  of  this 
notice.  | 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Young  or  Melissa  G.  Skiimer, 
Office  of  Policj^  for  Import 
Administration,  International  Trade 
Administrationj,  U.S.  Department  of 
Commerce,  14tn  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (20^)  482-6397  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATeJ  February  4,  2000. 

Statute  and  Reculations 

These  reviews  were  conducted 
pursuant  to  sedlions  751(c)  and  752  of 
the  Act.  The  D«  partment's  procedures 
for  conducting  simset  reviews  are  set 
forth  in  Proced  ures  for  Conducting  Five- 
year  ("Sunset"  Reviews  of 
Antidumping  a  nd  Countervailing  Duty 
Orders,  63  FR  :  3516  (March  20, 1998) 
("Simset  Reguhtions"),  and  19  CFR  part 
351  (1999)  in  g  meral.  Guidance  on 
methodologica  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
simset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset"  Reviews  of 
Antidumping  a  nd  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16. 199fip  ("Sunset  Policy 
Bulletin"). 

Scope 

The  merchar  dise  subject  to  these 
reviews  are  cet  tain  welded  austenitic 
stainless  steel  |  )ipe  that  meets  the 
standards  and  specifications  set  forth  by 
the  American  Society  for  Testing  and 
Materials  ("ASTM")  for  the  welded 
form  of  chromium-nickel  pipe 
designated  AS'TM  A-312.  The 
merchandise  c  )vered  by  the  scope  of 
these  orders  also  includes  austenitic 
welded  stainle  is  steel  pipes  made 
according  to  tli  e  standards  of  other 
nations  which  are  comparable  to  ASTM 
A-312.  Pipes  a  re  produced  by  forming 
stainless  steel  lat-rolled  products  into  a 
tubular  configi  iration  and  welding  along 
the  seam.  Pipe  •>  are  a  conunodity 
product  genen  lly  used  as  a  conduit  to 
transmit  liquic  s  or  gases.  Major 
applications  fcr  pipes  include,  but  are 
not  limited  to,  digester  lines,  blow  lines, 
pharmaceutica  i  lines,  petrochemical 
stock  lines,  brewery  process  and 
transport  lines  general  food  processing 
lines,  automot  ve  paint  lines,  and  paper 


process  machines.  Imports  of  pipes  are 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
of  the  United  States  ("HTSUS") 
subheadings:  7306.40.5005. 
7306.40.5015,  7306.40.5040, 
7306.40.5065,  and  7306.40.5085. 
Although  these  subheadings  include 
both  pipes  and  tubes,  the  scope  of  this 
order  is  limited  to  welded  austenitic 
stainless  steel  pipes.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  United  States  Customs 
purposes,  our  written  description  of  the 
scope  of  these  orders  are  dispositive. 

History  of  the  Orders 

Korea 

The  Department  published  its  final 
affirmative  determination  of  sales  at  less 
than  fair  value  ("LTFV")  with  respect  to 
imports  of  pipes  from  Korea  on 
November  12,  1992  (57  FR  53693).  hi 
this  determination  and  subsequent 
antidumping  duty  order,  the 
Department  published  two  weighted- 
average  dumping  margins  and  an  "all 
others"  rate.^  These  margins  were  later 
amended  by  the  Department  pursuant  to 
a  ruling  by  the  Court  of  International 
Trade.  ^  The  Department  has  not 
completed  an  administrative  review  of 
this  order  since  its  imposition;  ^ 
however,  there  has  been  one  changed- 
circumstance  review.  '*  The  order 
remains  in  effect  for  all  Korean 
manufacturers  and  exporters  of  the 
subject  merchandise. 

Taiwan 

On  November  12, 1992,  the 
Department  issued  its  final  affirmative 
determination  of  sales  at  LTFV 
regarding  pipes  from  Taiwan  (Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Welded  Stainless  Steel 
Pipes  from  Taiwan,  57  FR  53705 
(November  12,  1992).  In  this 
determination,  the  Department 


'  See  Antidumping  Duty  Order  and  Clarification: 
Certain  Welded  Stainless  Steel  Pipes  from  the 
Republic  of  Korea,  57  FR  62301  (December  30, 
1992)  (clarifying  HTSUS  numbers). 

2  See  Avesta  Sheffield,  Inc.  v.  United  States,  17 
err  1212.  838  F.Supp.  608  (1993);  see  also  Federal 
Mogul  Corp.  and  the  Tonington  Co.  v.  United 
States,  17  err  1093,  834  F.Supp.  1391  (1993);  and 
Amended  Final  Determination  and  Antidumping 
Duty  Order:  Certain  Welded  Stainless  Steel  Pipe 
From  Korea.  60  FR  10064  (February  23.  1995). 

'  However,  on  December  28.  1999.  the 
Department  issued  preliminary  results  of  review  in 
this  case.  See  Certain  Welded  ASTM  A-312 
Stainless  Steel  Pipe  from  Korea;  Preliminary  Results 
of  Antidumping  Duty  Administrative  Review,  64  FR 
72645  (December  28.  1999). 

■*  See  Certain  Welded  Stainless  Steel  Pipe  From 
Korea:  Final  Results  of  Changed-Circumstances 
Antidumping  Duty  Administrative  Review.  63  FR 
16979  (April  7.  1998)  (determination  that  SeAH 
Steel  Corp.  ("SeAH")  is  the  corporate  successor  to 
Pusan  Steel  Pipe  Co.,  Ltd.  ("Pusan")). 


published  four  weighted-average 
dumping  margins  and  an  "all  others" 
rate.5  These  margins  were  later 
amended  by  the  Department,^  pursuant 
to  a  ruling  by  the  Court  of  International 
Trade.'^  Since  the  order  was  issued,  the 
Department  has  completed  four 
administrative  reviews  ^  and  one 
changed-circumstances  review  ^  with 
respect  to  pipes  from  Taiwan.  The  order 
remains  in  effect  for  all  manufacturers 
and  exporters  of  the  subject 
merchandise  from  Taiwan,  other  than 
Chang  Mien. 

Background 

On  July  1, 1999,  the  Department 
initiated  sunset  reviews  of  the 
antidumping  duty  orders  on  pipes  from 
Korea  and  Taiwan  (64  FR  35588), 
pursuant  to  section  751(c)  of  the  Act. 
We  received  Notices  of  Intent  To 
Participate,  in  each  of  the  two  sunset 
reviews,  on  behalf  of  Avesta  Sheffield 
Pipe  Co.,  Damascus  Tubular  Division  of 
Damascus-Bishop  Tube  Co.,  Davis  Pipe 
Inc.,  and  the  United  Steel  Workers  of 
America  (AFL-CIO/CLC)  (collectively 
"domestic  interested  parties"),  by  July 
16,  1999,  within  the  deadline  specified 
in  §  351.218(d)(l)(i)  of  the  Sunset 
Regulations.  Pursuant  to  section 
771(9)(C)  and  (D)  of  the  Act.  the 
domestic  interested  parties  claimed 
interested-party  status  as  U.S. 
manufacturers  and  workers  engaged  in 
the  production  of  domestic  like 
products.  Moreover,  the  domestic 
interested  parties  stated  that  they  have 
been  involved  in  all  segments  of  these 
proceedings  since  their  inception.  The 
Department  received  complete 
substantive  responses  from  the  domestic 


5  Chang  Tieh  Industry  Co.  Ltd.  ("Chang  Tieh") 
currently  Chang  Mien  was  excluded  from  the 
Taiwanese  antidumping  duty  order  in  light  of  the 
zero  percent  margin  it  received  in  the  final 
determination  of  saJes  at  LTFV.  However,  it  was 
listed  as  one  of  the  four  respondent  companies 
originally  investigated  by  the  Department  (57  FR 
5370);  see  also  Notice  of  Amended  Final 
Determination  and  Antidumping  Duty  Order; 
Certain  Welded  Stainless  Steel  Pipes  from  Taiwan, 
59  FR  6619  (February  11,  1994)  and  Chang  Tieh 
Industry  Co.  v.  United  States,  840  F.Supp.  141  (Ct. 
Int'l  Trade  1993)  (regarding  the  Department's  error 
in  imposing  conditions  upon  Chang  Tieh's 
exclusion  from  the  antidumping  duty  order.) 

*  Notice  of  Amended  Final  Determination,  59  FR 
6619. 

'  See  Chang  Tieh  Industry  Co.  840  F.Supp.  at  141. 

'  See  Welded  Stainless  Steel  Pipes  from  Taiwan; 
Final  Results  of  Administrative  Review,  64  FR 
33243  ()une  22,  1999)  (the  first  and  second 
administrative  reviews  were  jointly  published);  62 
FR  37543  (July  14,  1997);  63  FR  38382  (July  16, 
1998). 

*See  Certain  Welded  Stainless  Steel  Pipe  From 
Taiwan;  Final  Results  of  Changed-Circumstances 
Antidumping  Duty  Administrative  Review,  63  FR 
34147  (June  23,  1998)  (determination  that  Chang 
Mien  Industries  Co.,  Ltd  ("Chang  Mien")  is  the 
corporate  successor  to  Chang  Tieh). 
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interested  parties  by  August  2, 1999, 
within  the  30-day  deadline  specified  in 
the  Sunset  Regulations  under 
§  351.218(d)(3)(i).  On  August  2,  1999, 
the  Department  received  a  waiver  of 
participation,  in  the  sunset  review  of 
certain  welded  stainless  steel  pipes  from 
Korea,  on  behalf  of  Korea  Iron  &  Steel 
Association  ("KOSA"),  SeAH  Steel 
Corporation,  Ltd.  ("SeAH"),  and 
Hyundai  Pipe  Co.,  Ltd.  ("Hyundai").  We 
did  not  receive  a  substantive  response 
from  any  respondent  interested  party  to 
these  proceedings.  As  a  result,  pursuant 
to  19  CFR  351.218(e)(l)(ii)(C)(2),  the 
Department  determined  to  conduct 
expedited,  120-day,  reviews  of  these 
orders. 

In  accordance  with  section 
751(c){5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  {i.e.,  an 
order  in  effect  on  January  1,  1995).  The 
reviews  at  issue  concern  transition 
orders  within  the  meaning  of  section 
751(c)(6)(C)(ii)  of  the  Act.  Therefore,  the 
Department  determined  that  the  sunset 
reviews  of  the  antidumping  duty  orders 
on  pipes  from  Korea  and  Taiwan  are 
extraordinarily  complicated  and 
extended  the  time  limit  for  completion 
of  the  final  results  of  these  reviews  imtil 
not  later  than  January  27,  2000,  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act.i" 

Although  the  deadline  for  this 
determination  was  originally  January 
27,  2000,  due  to  the  Federal 
Government  shutdown  on  January  25 
and  26,  2000,  resulting  from  inclement 
weather,  the  time  frame  for  issuing  this 
determination  has  been  extended  by  one 
day. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
these  reviews  to  determine  whether 
revocation  of  the  antidumping  duty 
orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
Section  752(c)  of  the  Act  provides  that, 
in  meiking  these  determinations,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  duty  order,  and  it 
shall  provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margins  of  duimping 


'"See  Extension  of  Time  Limit  for  Final  Results 
of  Five- Year  Reviews,  64  FR  62167  (November  16, 
1999). 


likely  to  prevail  if  the  order  were 
revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margins  are  discussed  below.  In 
addition,  the  domestic  interested 
parties'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margins  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316.  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.  1  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Simset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (See 
Sunset  Policy  Bulletin,  63  FR  at  18872). 
In  addition,  the  Department  indicated 
that  normally  it  will  determine  that 
revocation  of  an  antidumping  duty 
order  is  likely  to  lead  to  continuation  or 
recurrence  of  dumping  where  (a) 
dumping  continued  at  any  level  above 
de  minimis  after  the  issuance  of  the 
order,  (b)  imports  of  the  subject 
merchandise  ceased  after  the  issuance  of 
the  order,  or  (c)  dumping  was 
eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  id). 

In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  the  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  We  received  a  waiver  of 
participation,  in  the  sunset  review  of 
certain  stainless  steel  pipes  from  Korea, 
from  KOSA,  SeAH,  and  Hyundai  on 
August  2.  1999.  The  Department  did  not 
receive  a  substantive  response  from  any 
respondent  interested  party.  Pursuant  to 
§  351.218(d)(2)(iii)  of  the  Sunset 
Regulations,  lack  of  substantive 
response  from  respondent  interested 
parties  constitutes  a  waiver  of 
participation. 

In  their  substantive  responses,  the 
domestic  interested  parties  argue  that 


revocation  of  these  antidumping  duty 
orders  would  likely  lead  to  a 
continuation  or  recurrence  of  dumping 
by  Korean  and  Taiwanese  producers/ 
manufacturers.  The  domestic  interested 
parties  argue  that  the  records  in  these 
proceedings  demonstrate  that 
respondents  reduced  their  sales  to  the 
United  States  after  the  issuance  of  the 
orders  and  continued  to  dump  at  the 
same  or  at  higher  rates  of  dumping. 
Further,  they  argue  that  the  substantial 
decline  in  the  volume  of  imports  of 
pipes  from  Korea  and  Taiwan  following 
the  issuance  of  the  orders  demonstrates 
the  inability  of  the  producers  from 
subject  countries  to  sell  in  the  United 
States  at  any  significant  volume  without 
dumping.  They  support  this  argument 
with  statistics  showing  that,  since  the 
imposition  of  the  orders,  respondents 
have  generally  reduced  their  shipments 
to  the  United  States.  Therefore,  they 
assert,  were  the  antidumping  duty 
orders  revoked,  it  is  likely  that  Korean 
and  Taiwanese  producers  would  need  to 
dump  in  order  to  sell  their  pipes  in  any 
significant  quantities  in  the  United 
States.  In  conclusion,  the  domestic 
interested  parties  state  that  whether 
comparing  the  level  of  imports  during 
the  calendar  year  encompassing  the 
period  of  investigation  or  the  calendar 
year  most  immediately  preceding  the 
order,  the  dramatic  decrease  in  import 
levels  underscores  the  importance  of  the 
orders  in  the  domestic  market. 

Korea 

With  respect  to  subject  merchandise 
from  Korea,  the  domestic  interested 
parties  maintain  that  Korean  importers 
need  to  dump  pipes  in  the  U.S.  market 
in  order  to  sell  at  pre-order  volumes. 
They  state  that  the  order's  extraordinary 
impact  on  imports  in  the  period 
following  the  issuance  of  the  order 
demonstrates  the  inability  of  Korean 
producers  to  sell  pipes  in  the  United 
States  without  dumping.  The  domestic 
interested  parties  also  note  that  in  1 998 
Korean  imports  of  the  subject 
merchandise  jumped  to  116  percent  of 
1991  levels  after  Pusan  purchased 
Sammi  Metal  Products  Co.,  Ltd. 
("Sammi")  pipe  division  out  of 
bankruptcy.  Apart  from  1998's 
unusually  high  level,  they  argue  that 
imports  of  the  subject  merchandise  from 
Korea  following  the  issuance  of  the 
order  have  never  been  more  than  59 
percent  of  their  1991  level. ^^ 


"See  August  2.  1999.  Substantive  Response  of 
the  Domestic  Interested  Parties  regarding  pipes 
from  Korea  at  16. 
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Taiwan 

The  domesi  ic  interested  parties  argue 
that  the  impoi  lition  of  the  antidumping 
duty  order  ha  1  a  dramatic  effect  on 
subject  impoi  t  volumes  from  Taiwan.  In 
addition,  the)  note  that  post-order 
imports  from  Taiwan  have,  on  average, 
remained  at  57  percent  of  the  1991 
level.  Even  in  1998,  the  domestic 
interested  paities  add,  when 
consumption  of  stainless  steel  products 
was  at  an  all  1  ime  high,  imports  from 
Taiwan  were  inly  80  percent  of  1991 
imports.  In  conclusion  they  state  that  a 
comparison  o  i  the  pre-  and  post-order 
import  levels  supports  a  reasonable 
inference  thai  dumping  would  continue 
absent  the  dia  ciplinary  influence  of  the 
order. '^ 

If  compani(  s  continue  dumping  with 
the  discipline  of  an  order  in  place  or 
imports  cease  d  after  the  issuance  of  the 
order,  the  Department  may  reasonably 
infer  that  dumping  would  continue  or 
recur  if  the  di  sciplinc  were  removed 
(see  section  I!  .A. 3  of  the  Simset  Policy 
Bulletin,  the  I  >AA  at  890,  and  the  House 
Report  at  63-  54).  Dimaping  margins 
above  de  min  mis  continue  to  exist  for 
all  producers  and  exporters  of  pipes 
from  Korea  at  id  Taiwan,  other  than 
Chang  Mien,  /vhich  was  excluded  from 
the  order  on  '  'aiwan. 

Consistent  ivith  section  752(c)  of  the 
Act,  the  Department  also  considers  the 
volume  of  im  jorts  before  and  after 
issuance  of  tli  e  order.  As  outlined  in 
each  respective  section  above,  the 
domestic  inte  rested  parties  argue  that  a 
significant  de  cline  in  the  volume  of 
imports  of  th(  <  subject  merchandise  from 
Korea  and  Ta  wan  since  the  imposition 
of  the  orders  )rovides  further  evidence 
that  dumping  would  continue  if  the 
orders  were  r  jvoked.  In  their 
substantive  nsponses,  the  domestic 
interested  pai  ties  provided  statistics 
demonstratin  j  the  decline  in  import 
volumes  of  p  pes  from  Korea  and 
Taiwan  imm«  diately  following  the 
issuance  of  tl  e  orders.  The  Department 
agrees  with  t]  le  domestic  interested 
parties'  arguments  that  imports  of  the 
subject  merchandise  fell  after  the  orders 
were  imposei  and  never  regained  pre- 
order  volimif  s.^^ 

As  noted  a  )Ove,  in  conducting  its 
sunset  reviev  s,  the  Department 
considered  tl  e  weighted-average 
dumping  maj  gins  and  volume  of 
imports  in  de  termining  whether 
revocation  of  these  antidumping  duty 


''See  August 
the  Domestic 
from  Taiwan  at 

"With  the 
subject  merchani  isi 
116  percent  of  li91  i 


1999,  Substantive  Response  of 
Interested  Parties  regarding  pipes 

exception  of  Korean  imports  of  the 
e  in  1998,  which  increased  to 
pre-order  level  as  noted  above. 


orders  would  lead  to  the  continuation  or 
recurrence  of  dumping.  Based  on  this 
analysis,  the  Department  finds  that  the 
existence  of  dumping  margins  at  levels 
above  de  minimis  after  the  issuance  of 
the  orders  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  diunping.  A  deposit  rate  above  de 
minimis  continues  in  effect  for  exports 
of  the  subject  merchandise  by  all  known 
Korean  and  Taiwanese  maniifacturers/ 
exporters  of  the  subject  merchandise.^* 
Therefore,  given  that  dumping  has 
continued  over  the  life  of  the  orders, 
import  volumes  have  declined 
significantly  after  the  imposition  of  the 
order,  ^^  respondent  parties  have  waived 
participation,  and  absent  argument  and 
evidence  to  the  contrary,  the 
Department  determines  that  dumping  is 
likely  to  continue  or  recur  if  the  orders 
were  revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  normally  it  will 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  didiiot  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  others"  rate 
from  the  investigation.  See  Simset 
Policy  Bulletin,  63  FR  at  18873. 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty-absorption 
determinations.  See  id,  63  FR  at  18873- 
74.  To  date,  the  Department  has  not 
issued  any  duty-absorption  findings  in 
any  of  these  cases. 

In  their  substantive  response,  the 
domestic  interested  parties 
recommended  that,  consistent  with  the 
Sunset  Policy  Bulletin,  the  Department 
provide  to  the  Commission  the 
company-specific  margins  from  the 
original  investigation,  except  that  the 
Department  should  use  the  31.90 
percent  margin  assigned  to  Ta  Chen 
Stainless  Pipe  Co.,  Ltd.  ("Ta  Chen")  in 
the  first  two  annual  administrative 
reviews,  not  the  3.27  percent  foimd  in 
the  original  investigation.  Moreover, 
regarding  companies  not  reviewed  in 
the  original  investigations,  the  domestic 
interested  parties  suggested  that  the 


'■•With  the  exception  of  Chang  Tieh,  now  Chang 
Mien,  which  was  excluded  from  the  Taiwanese 
order. 

"  Based  on  import  data  from  the  U.S.  Department 
of  Commerce,  the  U.S.  Treasury,  the  International 
Trade  Commission,  and  the  domestic  interested 
parties. 


Department  report  the  "all  others"  rates 
included  in  the  original  investigations. 

In  the  Simset  PoRcy  Bulletin  we 
indicated  that,  consistent  with  the  SAA 
and  the  House  Report,  we  may 
determine,  in  cases  where  declining  (or 
no)  diunping  margins  are  accompanied 
by  steady  or  increasing  imports,  that  a 
more  recently  calculated  rate  reflects 
that  companies  do  not  have  to  dump  to 
maintain  market  share  in  the  United 
States  and,  therefore,  that  dumping  is 
less  likely  to  continue  or  recur  if  the 
order  was  revoked.  Alternatively,  if  a 
company  chooses  to  increase  dumping 
in  order  to  increase  or  maintain  market 
share,  the  Department  may  provide  the 
Commission  with  a  more  recently 
calculated  margin  for  that  company.  The 
Simset  Policy  Bulletin  provides  that  we 
will  entprtain  such  considerations  in 
response  to  argument  from  an  interested 
party.  Further,  we  noted  that,  in 
determining  whether  a  more  recently 
calculated  margin  is  probative  of  an 
exporter's  behavior  absent  the  discipline 
of  an  order,  the  Department  normally 
will  consider  the  company's  relative 
market  share,  with  such  information  to 
be  provided  by  the  parties.  It  is  clear, 
therefore,  that  in  determining  whether  a 
more  recently  calculated  margin  is 
probative  of  the  behavicw  of  exporters 
were  the  order  revoked,  the  Department 
considers  company-specific  exports  and 
company-specific  margins. 
Additionally,  although  we  expressed  a 
clear  preference  for  market-share 
information,  in  past  sunset  reviews, 
where  market-share  information  was  not 
available,  we  relied  on  changes  in 
import  volumes  between  the  periods 
before  and  after  the  issuance  of  the 
order.  See,  e.g..  Final  Results  of 
Expedited  Sunset  Review:  Stainless 
Steel  Plate  from  Sweden,  63  FR  67658 
(December  8,  1998),  and  Final  Results  of 
Expedited  Sunset  Reviews:  Certain  fron 
Construction  Castings  From  Brazil, 
Canada,  and  the  People's  Republic  of 
China,  64  FR  30310  (June  7, 1999). 

In  sunset  reviews,  although  we  make 
likelihood  determinations  on  an  order- 
wide  basis,  we  report  company-specific 
margins  to  the  Commission.  Therefore, 
it  is  appropriate  that  our  determinations 
regarding  the  magnitude  of  the  margin 
likely  to  prevail  be  based  on  company- 
specific  information.  Generic  arguments 
that  margins  decreased  over  the  life  of 
the  order  while,  at  the  same  time, 
exporters'  share  of  the  U.S.  market 
remained  constant  do  not  address  the 
question  of  whether  any  particular 
company  decreased  its  margin  of 
dumping  while  at  the  same  time 
maintaining  or  increasing  market  share. 
In  fact,  such  generic  argument  may 
disguise  company-specific  behavior 
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demonstrating  increased  dumping 
coupled  with  increased  market  share. 

Our  review  of  import  statistics, 
provided  by  the  domestic  interested 
parties,  covering  pipes  from  Korea  and 
Taiwan  demonstrated  that  the  margins 
calculated  in  the  original  investigations 
are  probative  of  the  behavior  of  Korean 
and  Taiwanese  manufacturers/exporters 
if  the  orders  were  revoked  as  they  are 
the  only  margins  which  reflect  their 
actions  absent  the  discipline  of  the 
order.  However,  with  respect  to  Ta 
Chen,  the  Department  disagrees  with  the 
domestic  interested  parties.  Absent 
evidence  that  Ta  Chen  chose  to  increase 
dumping  in  order  to  maintain  or 
increase  market  share,  the  margin 
calculated  in  the  original  investigation 
is  the  margin  the  Department  will 
provide  to  the  Conunission.'^ 

Therefore,  the  Department  will  report 
to  the  Commission  the  company- 
specific  and  all  others  rates  from  the 
original  investigations  as  contained  in 
the  Final  Results  of  Reviews  section  of 
this  notice. 

Final  Results  of  Reviews 

As  a  result  of  these  reviews,  the 
Department  finds  that  revocation  of  the 
antidiunping  duty  orders  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  below: 

Korea 


Taiwan 


Manufacturer/exporter 

Margin 
(percent) 

Chang  Tieh  Industry  Co.,  Ltd 

(now  Chang  Mlen)V 
Jaung  Yuann  Enterprise  Co., 

Ltd.. 
Ta  Chen  Stainless  Pipe  Co.,  Ltd. 
Yeun  Chyang  Industrial  Co.,  Ltd. 
All  Others 

excluded. 

31.91. 

3.27. 

31.90. 

1984 

Manufacturer/exporter 

Margin 
(percent) 

Pusan  Steel  Pipe  Co.,  Ltd  (now 
SeAH  Steel  Corp.)^  

2  67 

Ail  manufacturers/producers/ex- 
porters   

7.00 

^  SeAH  is  the  corporate  successor  to  Pusan, 
and  Pusan  had  acquired  certain  of  Sammi's 
production  assets.  See  Certain  Welded  Stain- 
less Steel  Pipe  from  Korea;  Final  Results  of 
Changed-Circumstances  Antidumping  Duty 
Administrative  Review,  63  FR  16979  (April  7. 
1998). 


'•The  Department  recently  made  a  preliminary 
determination  to  revoke  the  order,  with  respect  to 
Ta  Chen,  based  on  de  minimis  margins  in  the  last 
three  reviews.  See  Certain  Welded  Stainless  Steel 
Pipe  from  Taivtran  Certain  Welded:  Preliminary 
Results  of  Antidumping  Administrative  Review,  64 
FR  71728  (December  22,  1999).  However,  given  that 
Ta  Chen  waived  participation  in  this  sunset 
proceeding  and  did  not  provide  any  information 
indicating  that  a  more  recently  calculated  margin 
would  be  more  appropriate,  the  Department 
determined  that,  consistent  with  the  Sunset  Policy 
Bulletin,  the  margin  calculated  in  the  original 
investigation  is  most  likely  to  prevail  if  the  order 
were  revoked. 


^  For  the  purposes  of  antidumping  duty  law 
the  Department  concluded  that  Chang  Mein  is 
the  successor  firm  to  Chang  Tieh,  and,  as 
such  is  excluded  from  the  order.  See  Certain 
Welded  Stainless  Steel  Pipe  From  Taiwan; 
Final  Results  of  Changed-Circumstances  Anti- 
dumping Duty  Administrative  Review,  63  FR 
34147  (June  23,  1998). 

This  notice  serves  as  the  only 
rteiinder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  January  28,  2000. 

Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 
Administration . 

[FR  Doc.  00-2585  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-533-063] 

Certain  Iron-metal  Castings  From 
India:  Amended  Final  Results  of 
Countervailing  Duty  Administrative 
Review  Pursuant  to  Settlement 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  to  final 
results  of  countervailing  duty 
administrative  review. 

SUMMARY:  On  January  18.  1991,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  its  final  results  of 
adminisfrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  from  India  for  the 
period  1986  (56  FR  1976).  Pursuant  to 


a  settlement  agreement,  the  Department 
has  recalculated  the  countervailing  duty 
rates.  The  final  countervailing  duty  rates 
for  this  review  period  are  listed  below 
in  the  Final  Results  of  Review  section  of 
this  notice. 

EFFECTIVE  DATE:  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak,  Office  6,  Group  11, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW  Washington, 
DC  20230;  telephone:  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION:  On 
January  18, 1991,  the  Department 
published  the  final  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  fit)m  India  for  the 
period  January  1,  1986  through 
December  31,  1986.  See  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Iron-Metal  Castings 
from  India.  56  FR  1976.  Subsequently, 
respondents  challenged  the  final  resiilts 
before  the  Court  of  International  Trade 
(CIT).  The  primary  issue  involved  the 
calculation  of  the  program  rates  for  the 
subsidies  provided  under  India's 
International  Price  Reimbursement 
Scheme  (IPRS).  The  IPRS  is  a  program 
through  which  the  Government  of  India 
(GOI)  provided  rebates  to  castings 
exporters  that  purchased  domestically- 
produced  pig  iron  at  prices  set  by  the 
CXDI.  According  to  the  GOI,  these  rebates 
were  calculated  to  equal  the  differences 
between  the  higher  domestic  prices 
actually  paid  and  the  lower  alternative 
prices  available  irom  sources  outside  of 
India. 

As  the  IPRS  was  also  the  subject  of 
litigation  for  the  review  period  1985  in 
Creswell  v.  United  States,  Consolidated 
Court  No.  91-01-00012  [Creswell), 
litigation  for  the  review  period  1986  was 
stayed  pending  finalization  of  Creswell. 
After  the  CIT  affirmed  the  Department's 
remand  determination  for  the  1985 
administrative  review  [see  Creswell,  slip 
op.  98-139  (CIT  Sept.  29,  1998)),  the 
Diepartment  pubUshed  a  notice  of 
amended  final  results  in  accordance 
with  that  opinion.  See  Certain  Iron- 
metal  Castings  from  India:  Amended 
Final  Results  of  Countervailing  Duty 
Administrative  Review  In  Accordance 
With  Decision  Upon  Remand,  63  FR 
67858  (December  9,  1998).  In  lieu  of 
pursuing  further  litigation  with  respect 
to  the  administrative  review  of  the 
review  period  1986,  the  parties  have 
entered  into  a  settlement  agreement. 
The  parties  agreed  to  countervailing 
duty  rates  that  were  calculated  based  on 
the  methodology  approved  by  the  CFT  in 
Creswell.  On  December  10. 1999,  the 
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err  approvec 
and  dismissep 
Star,  Inc.,  v. 
130.  Consol. 
December  10 


the  settlement  agreement 
the  lawsuit.  See  Southern 
Jnited  States,  Slip  Op.  99- 
:t.  No.  91-01-00060  (CIT 
1999). 


Final  Results 

Pursuant  tc 
we  recalculatpd 
and  all-other 
period  Janua^ 
December  31 
countervaili 


irg 


of  Review 

the  settlement  agreement, 
the  company-specific 

subsidy  rates  for  the 
1,  1986.  through 

1986.  The  amended  final 
duty  rates  are: 


Manufacti  irer/exporter 


Foundry  Co.  Pvt.  Ltd. 
Steelworks  


Sen  ice 
lirg 


The  Depar^ent 
Customs 
countervail 
entries.  The 
liquidation  i 
Customs.  Th(i 
the  cash 
in  effect 

This  amen  Iment 
countervailii  g 
review  notic<  > 
section  75 1( 
amended  (19 
351.213.  and 


Dated:  January  24,  2000 
Robert  S.  LaRi  issa 

Assistant  Seen  taryfi 
Administration 
[FR  Doc.  00-2 
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Crescent  I 

Kejriwal  Iron  & 

Govind  Steel 

Uma  Iron  &  St^el  Co/Commex 

Corp.  ... 
All  Ottiers 


Revised 
rates  (per- 
cent) 


9.07 

23.75 

128.60 

30.24 
16.66 


will  instruct  the  U.S. 
(Customs)  to  assess 
duties  on  all  appropriate 
)epartment  will  issue 
1  istructions  directly  to 
above  rates  will  not  affect 
depisit  requirements  currently 


to  the  final  results  of 
duty  administrative 
is  in  accordance  with 
HDoftheTariff  Act,  as 
U.S.C.  1675(a)(1)),  19  CFR 
19  CFR  351.221(b)(5). 


'or  Import 
78  Filed  2-3-00;  8:45  am) 


DEPARTMEIU  OF  COMMERCE 

International  Trade  Administration 
(C-53»-0631 

Certain  Iron-iMetal  Castings  From 
India:  Amended  Final  Results  of 
Countervailitig  Duty  Administrative 
Review  Pur^ant  to  Settlement 

agency:  Imp  ort  Administration, 
Internationa  Trade  Administration, 
Department  i  )f  Commerce. 
ACTION:  Notii  :e  of  amendment  to  final 
results  of  coi  intervailing  duty 
administrati  'e  review. 


SUMMARY:  04  August  22, 1991,  the 
Department  jf  Commerce  ("the 
Department'  )  published  in  the  Federal 
Register  its  I  inal  results  of 
administrati  re  review  of  the 
countervaili:  ig  duty  order  on  certain 


iron-metal  castings  from  India  for  the 
period  1987  (56  FR  41658).  Pursuant  to 
a  settlement  agreement,  the  Department 
has  recalculated  the  countervailing  duty 
rates.  The  final  coimtervailing  duty  rates 
for  this  review  period  are  listed  below 
in  the  Final  Results  of  Review  section  of 
this  notice. 

EFFECTIVE  DATE:  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak,  Office  6,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW  Washington, 
DC  20230;  telephone:  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION:  On  August 
22,  1991,  the  Department  published  the 
final  results  of  its  administrative  review 
of  the  countervailing  duty  order  on 
certain  iron-metal  castings  from  India 
for  the  period  January  1, 1987  through 
December  31, 1987.  See  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Iron-Metal  Castings 
from  India,  56  FR  41658.  Subsequently, 
respondents  challenged  the  final  results 
before  the  Court  of  International  Trade 
(CIT).  The  primary  issue  involved  the 
calculation  of  the  program  rates  for  the 
subsidies  provided  under  India's 
International  Price  Reimbursement 
Scheme  (IPRS).  The  IPRS  is  a  program 
through  which  the  Government  of  India 
(GOI)  provided  rebates  to  castings 
exporters  that  purchased  domestically- 
produced  pig  iron  at  prices  set  by  the 
GOI.  According  to  the  GOI,  these  rebates 
were  calculated  to  equal  the  differences 
between  the  higher  domestic  prices 
actually  paid  and  the  lower  alternative 
prices  available  from  sources  outside  of 
India. 

As  the  IPRS  was  also  the  subject  of 
litigation  for  the  review  period  1985  in 
Creswell  v.  United  States,  Consolidated 
Court  No.  91-01-00012  (Creswell), 
litigation  for  the  review  period  1987  was 
stayed  pending  finalization  of  Creswell. 
After  the  CIT  affirmed  the  Department's 
remand  determination  for  the  1985 
administrative  review  (see  Creswell,  slip 
op.  98-139  (CIT  Sept.  29,  1998)),  the 
Department  published  a  notice  of 
amended  final  results  in  accordance 
with  that  opinion.  See  Certain  Iron- 
metal  Castings  from  India:  Amended 
Final  Results  of  Countervailing  Duty 
Administrative  Review  In  Accordance 
With  Decision  Upon  Rpmand,  63  FR 
67858  (December  9,  1998).  hi  lieu  of 
pursuing  further  litigation  with  respect 
to  the  administrative  review  of  the 
review  period  1987,  the  parties  have 
entered  into  a  settlement  agreement. 
The  parties  agreed  to  countervailing 
duty  rates  that  were  calculated  based  on 
the  methodology  approved  by  the  CIT  in 


Creswell.  On  December  10, 1999,  the 
CIT  approved  the  settlement  agreement 
and  dismissed  the  lawsuit.  See  Super 
Castings,  v.  United  States,  Slip  Op.  99- 
131,  Consol.  Ct.  No.  91-0^-00659  (CIT 
December  10, 1999). 

Final  Results  of  Review 

Pursuant  to  the  settlement  agreement, 
we  recalculated  the  company-specific 
and  all-other  subsidy  rates  for  the 
period  January  1, 1987,  through 
December  31,  1987.  The  amended  final 
countervailing  duty  rates  are: 


Manufacturer/exporter 

Revised 
rates  (%) 

Crescent  Foundry  Co.  Pvt.  Ltd.  .. 

Kejriwal  Iron  &  Steel  Works  

RSI  India  Pvt.  Ltd 

Uma  Iron  &  Steel  Co 

8.25 
7.18 
9.42 
7.56 

Suoer  Castinos  Hndia) 

37.96 

Select  Steel       

37.17 

Commex  

All  Others 

24.39 
18.62 

The  Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  assess 
coimtervailing  duties  on  all  appropriate 
entries.  The  Department  will  issue 
liquidation  instructions  directly  to 
Customs.  The  abc  ve  rates  will  not  affect^ 
the  cash  deposit  requirements  currently 
in  effect. 

This  amendment  to  the  final  results  of 
countervailing  duty  administrative 
review  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act,  as 
amended  (19  U.S.C.  1675(a)(1)),  19  CFR 
351.213,  and  19  CFR  351.221(b)(5). 

Dated:  January  24,  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-2579  Filed  2-3-00;  8:45  amj 

BiLUNC  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an 
amended  export  trade  certificate  of 
review,  application  No.  90-7A007. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amended  Export  Trade 
Certificate  of  Review  to  The  United 
States  Surimi  Commission  ("USSC")  on 
January  28,  2000.  Notice  of  issuance  of 
the  original  Certificate  was  published  in 
the  Federal  Register  on  August  30,  1990 
(55  FR  35445). 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
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International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  IE  of 
the  Export  TradingCompany  Act  of  1982 
(15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  part  325  (1998). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  piu-suant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  90-7A007,  was  issued  to  The 
United  States  Surimi  Commission 
("USSC")  on  August  22,  1990  (55  FR 
35445,  August  30,  1990),  and  lastly 
amended  on  August  3, 1995  (60  FR 
41879,  August  14,  1995). 

USSC's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  the  following  companies  as 
new  "Members"  of  the  Certificate 
within  the  meaning  of  §  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)):  Highland 
Light  Seafoods,  LLC,  Seattle,  WA 
(Controlling  Entity:  Highland  Light,  Inc., 
Seattle,  WA)  and  The  Starbound 
Limited  Partnership,  Seattle,  WA 
(Controlling  Entity:  Aleutian  Spray 
Fisheries,  Inc.,  Seattle,  WA). 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  January  28,  2000. 
Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

(FR  Doc.  00-2568  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  3S10-OR-P 


DEPARTMEm*  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  88-5A013. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amended  Export  Trade' 
Certificate  of  Review  ("Certificate")  to 
the  Construction  Industry  Suppliers 
Association  of  America  International 
("CISAI")  on  January  13,  2000.  Notice  of 
issuance  of  the  original  Certificate  was 
published  in  the  Federal  Register  on 
October  26,  1988  (53  FR  43253). 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202-482-5131.  This  is  not  a  toll-fi«e 
number. 

SUPPLEMENTARY  INFORMATKJN:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regidations  implementing  Title  III  are 
found  at  15  CFR  part  325  (1997). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  coiut  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate 

Casting  Industry  Suppliers  of  America 
International's  original  Certificate  was 
issued  on  October  13,  1988  (53  FR 
43253,  October  26,  1988),  and 
previously  amended  on  March  2,  1990 
(55  FR  23123,  June  6,  1990),  December 
16, 1991  (57  FR  883,  January  9,  1992) 
and  on  October  9, 1997  (62  FR  54832, 
October  22,  1997).  Casting  Industry 
Suppliers  of  America  International's 
Certificate  has  been  amended  to: 

1.  Change  the  listing  of  the  Certificate 
holder  cited  in  this  paragraph  to  the 
new  listing  cited  in  this  paragraph  in 
parenthesis  as  follows:  CISA  Export 
Trade  Group,  Inc.  (Casting  Industry 
Suppliers  of  America  International);  and 

2.  Change  the  listing  of  the  "Member" 
cited  in  this  paragraph  to  the  new  listing 
cited  in  this  paragraph  in  parenthesis  as 
follows:  Didion  Manufacturing 


Company  (Didion  International,  Inc.); 
and 

3.  Delete  the  following  companies  as 
"Members"  of  the  Certificate  within  the 
meaning  of  section  325.2  (1)  of  the 
Regulations  (15  CFR  325.2  (1)):  Georg 
Fischer  Disa,  Inc.,  Holly,  MI;  Hickman, 
Williams  &  Company,  Livonia,  MI; 
Borden  Chemical  Company,  Louisville, 
KY;  Delta  Resins  &  Refractories, 
Milwaukee,  WI;  Vulcan  Engineering, 
Helena,  AL  and 

4.  Add  the  following  companies  as 
new  "Members"  of  the  Certificate 
within  the  meaning  of  §325.2  (1)  of  the 
regulations  (15  CFR  325.2  (1)):  ABB 
Industrial  System  Inc,  Columbus,  Ohio, 
for  the  activities  of  its  division  ABB 
Metallurgy,  New  Brunswick,  NJ;  CSI 
Industrial  Systems  Corporation, 
Grayling,  MI;  Fairmount  Minerals,  Ltd., 
Chardon,  OH;  and  Hamilton  Technical 
Ceramics,  Paris,  ON  Canada. 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce,  l4th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Dated:  January  13,  2000. 
Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  00-2569  Filed  2-3-00;  8:45  am] 
BIUJNG  CODE  3S10-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.020100B] 

Fishing  Vessel  Declaration  For 
Western  Gulf  of  Maine  Restricted 
Fishery  Program;  Proposed 
Information  Collection;  Comment 
Request 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Departinent  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  bm-den,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opporttmity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 


5614 


Federal  Register / Vol.  65,  No.  24 /Friday.  February  4,  2000 /Notices 


DATES:  Written  comments  must  be 
submitted  on  0r  before  April  4,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelkneier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Robm  5027,  14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  4ia  Internet  at 
LEngeIme@doc.gov] . 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  itformation  collection 
instrument{s)  tnd  instructions  should 
be  directed  to  kichard  A.  Pearson,  One 
Blackburn  Dri|e,  Gloucester,  MA  01930, 
978-281-9274 
SUPft^MENTAR^  INFORMATION: 

I.  Abstract       I 

The  New  England  Fishery 
Management  Council  (NEFMC)  is 
currently  considering  management 
alternatives  foj  the  Gulf  of  Maine  (GOM) 
multispecies  nshery  for  inclusicHi  in 
Framework  Adjustment  33  to  the 
Northeast  Muljtispecies  Fishery 
Management  Plan  (FMP).  Two  of  the 
potential  management  measures  have 
coUection-of-imormation  requirements 
associated  with  them. 

These  are  thjs  Western  Gulf  of  Maine 
(WGOM)  Restticted  Fishery  Program 
and  the  Multispecies  Party/Charter 
Closed  Area  Exemption  Certificate. 
These  are  des(  ribed  here. 

Western  GOM  Restricted  Fishery 
Progmm. 

One  of  the  n  lanagement  measures 
proposes  to  es  ablish  a  new  declaration 
that  would  all  )w  vessel  owners  to 
annually  enroi  1  into  a  program  entitled 
the  Western  olilf  of  Maine  (WGOM) 
Restricted  Fiskery  Progrjun.  Vessels 
enrolled  in  this  program  would  be 
allowed  accesf  to  the  area  referred  to  as 
the  WGOM  R^tricted  Fishery  Area,  but 
would  be  limited  to  25  Days-At-Sea  or 
25  trips,  whichever  is  less,  during  the 
months  of  February,  March,  April  and 
May  in  any  filling  year.  Vessels  not 
enrolled  in  th^  WGOM  Restricted 
Fishery  Program  categorj'  would  be 
prohibited  from  fishing  in  the  WGOM 
restricted  fishery  area  during  these 
months.         J 

The  WGOM  restricted  fishery  area  has 
preliminarily  been  described  as  an  area 
extending  froid  43°50'  N.  Lat.  and  the 
Maine  coast  tc  43°50'  N.  Lat.,  70°00'  W. 
Long,  to  43°0(  '  N.  Lat.,  70°15'  W.  Long, 
to  42''00'  N.  Lit.,  70°15'  W.  Long,  to 
42°00'  and  tha  Massachusetts  coast. 

Multispecies  ^arty/Charter  GOM  Closed 
Area  Exemptibn  Certificate 

This  propoj  ed  management  measure 
would  require  vessel  owners  possessing 


a  multispecies  party/charter  Federal 
permit,  or  operating  a  vessel  as  a  party/ 
charter  vessel  and  fishing  for 
multispecies,  to  obtain  an  exemption 
certificate  to  be  allowed  access  to  fish  in 
GOM  closed  areas.  This  exemption 
certificate  would  allow  access  to  GOM 
closed  areas  but  would  prohibit  the 
vessel  owner  from  utilizing  multispecies 
days-at-sea  while  carrying  passengers 
for  hire  on-board  the  vessel  for  the 
duration  of  the  exemption  certificate. 
Three  potential  duration  periods  have 
been  proposed  for  the  certificate,  three 
months,  six  months  and  12  months. 

n.  Method  of  Collection 

Vessel  owners  electing  to  enroll  into 
the  WGOM  Restricted  Fishery  Program 
would  be  required  to  complete  an 
application  form.  Vessel  owners  would 
apply  for  the  Multispecies  Party /Charter 
GOM  Closed  Area  Exemption  Certificate 
by  making  a  phone  call. 

m.  Data 

OMB  Number.  None. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public.  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,003. 

Estimated  Time  Per  Response:  5 
minutes  for  the  Western  GOM  Restricted 
Fishery  Program  and  2  minutes  for  the 
Multispecies  Party/Charter  GOM  Closed 
Area  Exemption  Certificate. 

Estimated  Total  Annual  Burden 
Hours:  57. 

Estimated  Total  Annual  Cost  to 
Public:  $438. 

IV.  Request  for  Comments 

Conmients  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to    . 
this  notice  will  be  siunmarized  and  /or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  January  28,  2000. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Chief  Information  Officer. 

[PR  Doc.  00-2575  Filed  2-3-00;  8:45  am] 

BHJJNO  COOE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0201 OOA] 

Marine  Mammai  Stranding  Report; 
Proposed  information  Coilection; 
Comment  Request 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  {NOAA), 

Commerce. 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  4,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5027, 14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
LEngelme@doc.gov) . 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Nicole  R.  Le  Boeuf,  Office 
of  Protected  Resources,  F/PR2,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Section  402(b)  of  the  Marine  Mammal 
Protection  Act  (MMPA)  requires  that 
information  on  marine  mammal 
strandings  be  collected.  The  Marine 
Mammal  Stranding  Reports  provide 
baseline  information  on  marine 
mammal  mortalities,  human 
interactions  with  marine  mammals,  and 
marine  mammal  population  dynamics. 
NMFS  uses  the  information  to  fulfill 
management  responsibilities  under  the 
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MMPA.  The  Marine  Manunal  Stranding 
Reports  are  submitted  by  members  of 
the  marine  mammal  stranding 
network — the  vast  majority  of  whom  are 
volimteers  who  have  been  authorized  by 
NMFS  to  respond  to  strandings. 

There  are  three  marine  manmial 
stranding  data  forms  proposed  for  use. 
All  the  forms  are  intended  to  accurately 
characterize  marine  mammal  strandings 
data.  The  new  Marine  Manunal  Human 
Literaction  and  Marine  Mammal 
Disposition  Reports  are  designed  to 
supplement  the  existing  main  form,  the 
Marine  Mammal  Stranding  Report. 
The  Marine  Mammal  Stranding 
Report  was  designed  to  provide  a  basic 
record  of  a  marine  mammal  stranding 
event.  The  proposed  Marine  Mammal 
Stranding  Report  contains  minor 
modifications  of  the  form  currently  in 
use  by  the  stranding  networks.  The 
modifications  were  made  to  increase 
consistency  with  data  collected  and 
cxirrently  used  databases,  to  clarify 
meanings  of  data  fields,  and  to  improve 
the  overall  readability  and  appearance 
of  the  form. 

The  Marine  Mammal  Himian 
Interaction  Report  is  designed  to 
provide  stranding  responders  with  a 
tool  to  objectively  examine  and  collect 
data  on  marine  mammal  strandings 
specific  to  signs  of  hmnan  interaction. 
The  Report  is  intended  to  prompt  the 
examiner  to  collect  data  that  will  lead 
to  a  human  interaction  determination  of 
"yes",  "no",  or  "could  not  be 
determined".  The  determination  is 
recorded  on  the  Marine  Mammal 
Stranding  Report,  but  the  detailed 
information  supporting  this 
determination  is  provided  on  the 
Marine  Manmial  Human  Interaction 
Report.  The  data  collected  on  this  form 
will  help  managers  determine  the 
fi-equency  and  type  of  human 
interactions  that  occur  with  marine 
mammals. 

The  Marine  Mammal  Disposition 
Report  is  designed  to  provide 
information  regarding  the  treatment  and 
disposition  of  a  live  marine  mammal 
after  initial  examination  and/or 
rehabilitation.  Stranding  network 
participants  submit  the  Marine  Manunal 
Stranding  Report  on  a  timely  basis,  but 
a  live  stranded  emimal  may  require 
longer  care  and/or  may  be  deemed  non- 
releasable  and  may  be  permanently 
retained  in  a  captive  display  facility. 
The  Marine  Mammal  Disposition  Report 
allows  the  stranding  network  to  provide 
follow-up  information  on  the  care, 
release,  tagging,  and  specimen 
collection  of  live  stranded  marine 
mammals.  This  information  will  help 
managers  track  the  final  disposition  of 
marine  mammals  that  strand  alive. 


n.  Method  of  Collection 

Stranding  Network  members  submit 
basic  biological  data  contained  on  the 
reporting  forms  to  NMFS  Regional 
Offices  for  compilation  and  analysis. 

m.  Data 

OMB  Number.  0648-0178." 

Form  Number.  NOAA  Forms  89-864, 
89-870,  and  89-869. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Individuals,  not-for- 
profit  institutions,  business  or  other  for- 
profit.  Federal  government,  and  state 
and  local  government 

Estimated  Number  of  Respondents: 
400 

Estimated  Time  Per  Response:  20 
minutes 

Estimated  Total  Annual  Burden 
Hours:  2,240 

Estimated  Total  Annual  Cost  to 
Public:  $2,200 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  df  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and  /or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  28,  200a 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 

of  Chief  Information  Officer. 

[FR  Doc.  00-2576  Filed  2-3-00;  8:45  am] 

BIUJNG  CODE  3S10-22-f 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  012800q 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  to  discuss  stock 
assessment  plans  for  2000.  The  meeting 
will  be  open  to  the  public. 

DATES:  The  meeting  will  be  held 
February  28-February  29,  2000.  The 
meeting  will  begin  on  Monday, 
February  28,  2000  at  10:00  a.m.,  and 
reconvene  February  29,  2000  at  8:00 
a.m.;  the  meeting  will  run  as  late  as 
necessary  each  day  to  complete 
scheduled  business. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Pacific  States  Marine  Fisheries 
Commission,  45  SE  82nd  Drive,  Suite 
100,  Gladstone,  OR  97027-2522. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Waldeck,  Fishery  Management  Analyst; 
telephone:  (503)  326-6352. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  plan  the 
stock  assessment  process  for  groundfish 
species  in  2000.  The  meeting  will 
consider  revisions  to  the  terms  of 
reference  used  for  1999  stock 
assessments,  revise  the  goals  and 
objectives  for  the  annual  stock 
assessment  cycle,  develop  a  calendar  for 
2000  stock  assessment  activities, 
confirm  the  list  of  species  to  be  assessed 
in  2000,  designate  the  resources  and 
persoimel  for  the  assessments  and  the 
reviews,  and  discuss  ways  of  improving 
coordination  of  the  process.  The 
meeting  will  also  consider  developing 
draft  terms  of  reference  for  the  process 
to  rebuild  overfished  stocks. 

Although  non-emergency  issues  not 
contained  in  this  notice  may  be 
discussed  at  the  meeting,  those  issues 
will  not  be  the  subject  of  formal  action 
during  this  meeting.  Actions  will  be 
restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 
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Dated:  Januar '  28.  2000. 
Bruce  C.  Morehfad, 
Acting  Director, 
Fisheries,  Natioi  ml 
[FR  Doc.  00-25:  4 
BILUNO  COOC  3S1I  -22-F 


Office  of  Sustainable 

Marine  Fisheries  Service. 
Filed  2-3-00:  8:45  am] 


OEPARTMENt  OF  COMMERCE 

National  Oceoinlc  and  Atmospheric 
Admlnistratloo  (NOAA) 

[Docks!  No.  000131021-0021-01] 

National  Weafiar  Sarvica  (NWS) 
ModamlzatkNi  and  Asaoclatad 
Raatnjcturlng(  Final  Certification  of  No 
Degradation  of  Service  for  the 
Combined  Cofisolldation  and/or 
Automation  aM  Closure  of  Eight 
Weather  Service  Offices  (WSO) 

agency:  NWSi  NOAA,  Commerce. 
action:  Notice . 


summary:  On  anuary  28.  2000.  the 
Under  Secreta  -y  of  Commerce  for 
Oceans  and  Aimosphere  transmitted  to 
Congress  notice  of  Consolidation  and/or 
Automation  ai  id  Closure  certification 
approval  for  VfSOs  Hartford, 
Connecticut;  Ilahului.  Hawaii;  Portland. 
Maine;  Boston  and  Worcester, 
Massachusetts;  Concord.  New 
Hampshire;  Piovidence,  Rhode  Island; 
and  Beckley.  West  Virginia.  Pub.  L. 
102-567  requites  the  final  certifications 
be  published  lb  the  FR.  This  notice  is 
intended  to  satisfy  that  requirement. 
EFFECTIVE  DATE:  February  4.  2000. 
ADDRESSES:  Requests  for  copies  of  the 
final  certification  packages  should  be 
sent  to  Tom  Bjaver.  Room  11426,  1325 
East-West  Hig  iway.  Silver  Spring,  MD 
20910-3283. 

FOR  FURTHER  IIIFORMATION  CONTACT:  Tom 
Beaver  at  301-^713-0300  ext.  136. 
SUPPLEMENTARY  INFORMATION:  These 
eight  certifical  ions  were  proposed  in  the 
March  26. 195  9.  FR  for  public  comment. 
The  60-day  pi  blic  comment  period 
closed  on  May  26. 1999.  One  public 
comment  was  received  from  Mr.  Jack  W. 
Ferns.  Director.  State  of  New  Hampshire 
Department  of  Transportation, 
pertaining  to  WSO  Concord.  The 
comment  and  the  NWS  response  is  set 
forth  here  for  -eference. 

Comment  oi  Concord:  Mr.  Ferns 
wrote.  "A  nuiiber  of  years  ago  our  office 
opposed  the  c  onsolidation  of  Flight 
Service  Statio  is  (FSS)  and  specifically 
the  closure  of  the  FSS  at  Concord.  We 
felt  strongly,  1 1  the  time,  that  loosing 
[sic]  the  FSS  \  i^ould  compromise 
aviation  safet '.  Now  with  the  proposed 
closure  of  the  NWS  we  feel  that  Concord 
has  been  deal  a  second  blow. 


While  we  imderstand  the  effects  of 
automation  on  our  economy  and  the 
existing  modernization  process,  we 
continue  to  recognize  that  weather 
services  available  on  a  person  to  person 
basis  is  becoming  obsolete. 

Our  Department  supports  your  effort 
to  commission  and  certify  an 
Automated  Surface  Observing  System 
(ASOS)  at  Concord.  Thank  you  for  the 
opportunity  to  respond." 

NWS  Response:  Mr.  John  Jensenius. 
Liaison  Officer  for  WS  Concord,  spoke 
with  Mr.  Ferns  to  assure  him  of  the 
NWS  commitment  to  provide  continued 
support  to  the  Concord  area.  Mr.  Ferns 
said  he  is  disappointed  he  will  no 
longer  be  able  to  walk  to  the  Concord 
office  and  discuss  the  weather  with 
NWS  personnel.  Mr.  Jensenius  told  him 
he  could  call  the  Portland  forecast 
office,  located  in  Gray.  Maine,  anytime 
for  a  weather  briefing  and  offered  to 
provide  Mr.  Ferns  with  a  tour  of  the 
Portland  office.  Mr.  Ferns  stated  he 
would  try  to  work  a  tour  into  his 
schedule. 

At  its  Jime  25, 1999.  meeting,  the 
Modernization  Transition  Committee 
(MTC)  endorsed  these  certifications  as 
not  resulting  in  a  degradation  of  service. 

After  consideration  of  the  public 
comment  received  and  the  MTC 
endorsements,  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere 
approved  these  eight  combined 
consolidation  and/or  automation  and 
closure  certifications  and  transmitted 
notice  of  approval  to  Congress  on 
January  28,  2000.  Certification  approval 
authority  was  delegated  from  the 
Secretary  of  Commerce  to  the  Under 
Secretary  in  June  1996.  The  NWS  is  now 
completing  the  certification 
requirements  of  Pub.  L.  102-567  by 
publishing  the  final  consolidation  and/ 
or  automation  and  closure  certification 
notice  in  the  FR. 

Dated:  February  1,  2000. 
John  E.  Jones,  Jr., 

Deputy  Assistant  Administrator  for  Weather 
Services. 

[FR  Doc.  00-2572  Filed  2-3-00;  8:45  am] 
nixiNG  cooe  3sio-os-p 


COMMISSION  OF  RNE  ARTS 

Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  17 
February  2000  at  10:00  AM  in  the 
Commission's  offices  at  the  National 
Building  Museum  (Pension  Building), 
Suite  312,  Judiciary  Square,  441  F 
Street,  N.W.,  Washington,  D.C.  20001. 
Items  of  discussion  will  include  designs 


for  projects  affecting  the  appearance  of 
Washington,  D.C,  including  buildings 
and  parks. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  D.C.  January  28, 
2000. 

Charles  H.  Atherton, 
Secretary. 

[FR  Doc.  00-2510  Filed  2-3-00;  8:45  am] 
BILUNG  CODE  6330-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request — Safety 

Standard  for  Cigarette  Lighters 

agency:  Consiuner  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  the  Federal  Register  of 
November  24. 1999  (64  FR  66171),  the 
Consimier  Product  Safety  Commission    . 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
announce  the  agency's  intention  to  seek 
extension  of  approval  of  the  collection 
of  information  required  in  the  Safety 
Standard  for  Cigarette  Lighters  (16  CFR 
Part  1210).  No  comments  from  members 
of  the  public  were  received  in  response 
to  the  Federal  Register  notice.  By 
publication  of  this  notice,  the 
Commission  announces  that  it  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for 
extension  of  approval  of  that  collection 
of  information  without  change  for  three 
years  from  the  date  of  approval. 

The  Safety  Standard  for  Cigarette 
Lighters  requires  disposable  and  novelty 
lighters  to  be  manufactured  with  a 
mechanism  to  resist  operation  by 
children  younger  than  five  years  of  age. 
Certification  regulations  implementing 
the  standard  require  manufacturers  and 
importers  to  submit  to  the  Commission 
a  description  of  each  model  of  lighter, 
results  of  prototype  qualification  tests 
for  compliance  with  the  standard,  and  a 
physical  specimen  of  the  lighter  before 
the  introduction  of  each  model  of  lighter 
in  commerce. 

The  Commission  uses  the  records  of 
testing  and  other  information  required 
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by  the  certification  regulations  to 
determine  that  disposable  and  novelty 
lighters  have  been  tested  and  certified 
for  compliance  with  the  standard  by  the 
manufacturer  or  importer.  The 
Commission  also  uses  this  information 
to  obtain  corrective  actions  if  disposable 
or  novelty  lighters  fail  to  comply  with 
the  standard  in  a  manner  that  creates  a 
substantial  risk  of  injury  to  the  public. 

Additional  Infonnation  About  the 
Request  for  Extension  of  Approval  of  a 
Collection  oflnfbrmation 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection:  Safety 
Standard  for  Cigarette  Lighters,  16  CFR 
Part  1210. 

Type  of  request:  Extension  of  approval 
without  change. 

General  description  of  respondents: 
Manufacturers  and  importers  of 
disposable  and  novelty  cigarette 
lighters. 

Estimated  number  of  respondents:  45. 

Estimated  average  number  of  hours 
per  respondent:  175  per  year. 

Estimated  number  of  hours  for  all 
respondents:  7,875  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  $500,000  to  $1,000,000  per 
year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  [insert  date  that  is  30  days 
from  publication  of  this  notice  in  the 
Federal  Register]  to  (1)  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Officer  for  CPSC,  Office 
of  Management  and  Budget,  Washington 
D.C.  20503;  telephone:  (202)  395-7340, 
and  (2)  the  Office  of  the  Secretary, 
Consimier  Product  Safety  Commission, 
Washington,  D.C.  20207.  Written 
comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

Copies  of  this  request  for  extension  of 
the  information  collection  requirements 
and  supporting  documentation  are 
available  from  Linda  Glatz,  management 
and  program  analyst.  Office  of  Planning 
and  Evaluation,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207;  telephone:  (301)  504-0416,  ext. 
2226. 

Dated:  January  31,  2000. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  00-2438  Filed  2-3-00;  8:45  am] 
BILUNG  CODE  6355-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request — Requirements  for 
Electrically  Operated  Toys  and 
Children's  Articles 

AGENCY:  Consumer  Product  Safety 
Commission. 

action: 

SUMMARY:  In  the  Federal  Register  of 

November  24,  1999  (64  FR  66171),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
aimounce  the  agency's  intention  to  seek 
extension  of  approved  of  the  collection 
of  information,  required  in  the 
Requirements  for  Electrically  Operated 
Toys  or  Other  Electrically  Operated 
Articles  Intended  for  Use  by  Children 
(16  CFR  Part  1505).  No  comments  were 
received  in  response  to  that  notice.  By 
publication  of  this  notice,  the 
Conunission  announces  that  it  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for 
extension  of  approval  of  that  collection 
of  information  without  change  for  three 
years  from  the  date  of  approval  by  OMB. 

The  regulations  in  Part  1 505  estabUsh 
performance  and  labeling  requirements 
for  electrically  operated  toys  and 
children's  articles  to  reduce 
imreasonable  risks  of  injury  to  children 
from  electric  shock,  electrical  bums, 
and  thermal  bums  associated  with  those 
products.  Section  1505.4(a)(3)  of  the 
regulations  requires  manufacturers  and 
importers  of  electrically  operated  toys 
and  children's  articles  to  maintain 
records  for  three  years  containing 
information  about:  (1)  Material  and 
production  specifications;  (2)  the 
quality  assurance  program  used;  (3) 
results  of  all  tests  and  inspections 
conducted;  and  (4)  sales  and 
distribution  of  electrically  operated  toys 
and  children's  articles. 

The  records  of  testing  and  other 
information  required  by  the  regulations 
allow  the  Commission  to  determine  if 
electrically  operated  toys  and  children's 
articles  comply  with  the  requirements  of 
the  regulations  in  Part  1505.  If  ihe 
Commission  determines  that  products 
fail  to  comply  with  the  regulations,  this 
information  also  enables  the 
Commission  and  the  firm  to:  (i)  identify 
specific  lots  or  production  lines  of 
products  which  fail  to  comply  with 
applicable  requirements;  and  (ii)  notify 
distributors  and  retailers  in  the  event 
those  products  are  subject  to  recall. 


Additional  Infonnation  About  the 
Request  for  Extension  of  Approval  of  a 
Collection  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  infonnation  collection: 
Requirements  for  Electrically  Operated 
Toys  or  Other  Electrically  Operated 
Articles  Intended  for  Use  by  Children, 
16  CFR  Part  1505. 

Type  of  request:  Extension  of  approval 
without  change. 

General  description  of  respondents: 
Manufactiu^rs  and  importers  of 
electrically  operated  toys  and  children's 
articles. 

Estimated  number  of  respondents:  40. 

Estimated  average  number  of  hours 
per  respondent:  200  per  year. 

Estimated  number  of  hours  for  all 
respondents:  8.000  per  year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  [insert  date  that  is  30  days 
from  publication  of  this  notice  in  the 
Federal  Register]  to  (1)  the  Office  of 
Information  and  Regidatory  Affairs, 
Attn:  OMB  Desk  Officer  for  CPSC,  Office 
of  Management  and  Budget, 
Washington,  DC  20503;  telephone:  (202) 
395-7340,  and  (2)  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
Written  comments  may  also  be  sent  to 
the  Office  of  the  Secretary  by  facsimile 
at  (301)  504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

Copies  of  this  request  for  extension  of 
the  information  collection  requirements 
and  supporting  documentation  are 
available  for  Linda  Glatz,  management 
and  program  analyst.  Office  of  Planning 
and  Evaluation,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone:  (301)  504-0416,  ext. 
2226. 

Dated:  January  3,  2000. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  00-2439  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  S3S5-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
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information  i  inder  the  provisions  of  the 
Paperwork  Att  (44  U.S.C.  Chapter  35). 

Title.  Ford  Number,  and  OMB 
Number:  Tecimical  Assistance  for 
Public  Partidpation  (TAPP) 
Application; IdD  Form  2749;  OMB 
Number  0704-0392. 

Type  ofRepuest:  Extension. 

Number  o^ Respondents:  265. 

Responses\per  Respondent:  1. 

Annual  Re  sponses:  265. 

Average  Bi  irden  per  Response:  4 
hours. 

Annual  Burden  Hours:  1,060. 

Needs  and  Uses:  The  collection  of 
information  Is  necessary  to  identify 
products  or  services  requested  by 
commiuiity  ipembers  of  restoration 
advisory  boai-ds  or  technical  review 
committees  tb  aid  in  their  participation 
in  the  Department  of  Defense's 
environmentkl  restoration  program,  and 
to  meet  Con^  ressional  reporting 
requirements.  Respondents  are 
conunimity  i  aembers  of  restoration 
advisory  boa  rds  or  technical  review 
committees  i  equesting  technical 
assistance  to  interpret  scientific  and 
engineering  ssues  regarding  the  nature 
of  environm(  intal  hazards  at  an 
installation.  This  assistance  will  aid 
communities  in  participating  in  the 
cleanup  pro<  ess.  The  information, 
directed  by  :  0  U.S.C.  2705,  will  be  used 


to  determine  the  eligibility  of  the 
proposed  project,  begin  the  procurement 
process  to  obtain  the  requested  products 
or  services,  and  determine  the 
satisfaction  of  community  members  of 
restoration  advisory  boards  and 
technical  review  committees  receiving 
the  products  and  services. 

Affected  Public:  Not-For-Profit 
Institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  November  22,  1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  00-2441  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  00-12] 

36(bK1)  Arms  Sales  Notification 

agency:  Defense  Seciuity  Cooperation 
Agency,  Department  of  Defense  Office  of 
the  Secretary. 

action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  00-12  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  November  22, 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  COOE  5001-1(MM 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


12  November  1999 


In  reply  refer  to: 
1-99/012810 


Honorable  J.  Dennis  Hastert  ~ 

Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-12,  concerning  the 

Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to 

Israel  for  defense  articles  and  services  estimated  to  cost  $45  million.  Soon  after  this  letter 

is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


^^X^ 


Mark  P.    Scher 
Acting  Director 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  00-12 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)       Prospective  Purchaser;  Israel 

(ii)       Total  Estimated  Value; 

Major  Defense  Equipment*  $  19  million 

Other  $  26  million 

TOTAL  $  45  million 

(Hi)       Description  of  Articles  or  Services  Offered;  Seven  hundred  Joint  Direct 

Attack  Munitions  (JDAM)  tail  kits,  MK-84  inert  bombs,  testing,  spare  and 
repair  parts,  support  equipment,  contractor  engineering  and  technical 
support,  and  other  related  elements  of  program  support. 

(iv)       Military  Department;  Air  Force  (YEQ) 

(v)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vi)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense 
Services  Proposed  to  be  Sold;  See  Annex  attached 

(vii)       Date  Report  Delivered  to  Congress;  12  November  1999 


*  J  s  defmed  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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Israel  -  Joint  Direct  Attack  Munitions 

The  Government  of  Israel  has  requested  a  possible  sale  of  700  Joint  Direct  Attack 
Munitions  (JDAM)  tail  kits,  MK-84  inert  bombs,  testing,  spare  and  repair  parts,  support 
equipment,  contractor  engineering  and  technical  support,  and  other  related  elements  of 
program  support  The  estimated  cost  is  $45  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the 
United  States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been 
and  continues  to  be  an  important  force  for  political  stability  and  economic  proeress  in 
the  Middle  East 

The  proposed  sale  will  contribute  significantly  to  U.S.  strategic  and  tactical  objectives. 
Israel  will  maintain  its  qualitative  edge  with  a  balance  of  new  weapons  procurement  and 
upgrades  supporting  its  existing  systems.  Israel  will  have  no  difficulty  absorbing  these 
JDAMs  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military 
balance  in  the  region. 

The  prime  contractor  will  be  Boeing  Company  of  St  Louis  Missouri.  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional 
U.S.  Government  representatives  or  contractor  representatives  to  Israel. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  prooosed 
sale. 
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Transmittal  No.  00-12 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


Sensitivity  of  Techndogv; 


1.      The  Joint  Direct  Attack  Munitions  is  actually  a  guidance  kit  that  converts 
existing  unguided  free-fall  bombs  into  precision-guided  ''snuirt''  munitions.  By  adding  a 
new  tail  section  containing  an  Inertial  Navigation  System  (INS)  guidance/Global 
Posittonmg  System  (GPS)  guidance  to  existing  inventories  of  MK-84  bombs,  the  cost 
effeciive  JDAM  provides  highly  accurate  weapon  delivery  in  any  '*flyable**  weather.  The 


INS, 


using  updates  from  the  GPS,  helps  guide  the  bomb  to  the  target  via  the  use  of 


movable  tail  fins. 

2.  Weapon  accuracy  is  dependent  on  target  coordinates  and  present  position  as 
enteved  into  the  guidance  control  uniL  After  weapon  release,  movable  tail  fins  guide  the 
weapon  to  the  target  coordinates.  In  addition  to  the  tail  kit,  other  elements  in  the  overall 
syste^  that  are  essential  for  successful  employment  include: 

Access  to  accurate  target  coordinates. 

INS/GPS  capability 

Operational  Test  and  Evaluation  Plan. 

3.  A  determination  has  been  made  that  Israel  can  provide  substantially  the  same 
degr  !e  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government 
Thb  proposed  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national 
secui  'ity  objectives  outlined  in  the  Policy  Justification. 


[FR  Doc.  O0-24|i0  Filed  2-3-00;  8:45  ami 
HLUNO  cooc  s«  i-ie-c 


DEPARTMEKT  OF  DEFENSE 

Office  of  ttte  Secretary 

Seventti  Armkial  National  Security 
Education  Profram  (NSEP) 
institutional  Grants  Competition 


AGENCY: 

National 
(NSEP). 

ACTION:  Notide 


Depirtment  of  Defense, 
Sect  irity  Education  Program 


summary:  Th^  NSEP  announces  the 
opening  of  its  Seventh  Annual 
Competition  for  Grants  to  U.S. 
Institutions  elf  Higher  Education. 

DATES:  The  2P00  NSEP  Grants 
Competition  begins  on  Friday,  February 
4,  2000.  [Preliminary  Proposals  are  due 
Monday,  Apiil  10,  2000. 


ADDRESSES:  Grants  Solicitations 
(application  and  guidelines)  will  be 
available  and  may  be  downloaded  from 
the  NSEP  home  page  (http:// 
www.ndu.edu/nsep)  beginning  Friday, 
February  4,  2000.  As  alternate  methods, 
you  may  obtain  copies  of  the  solicitation 
package  by:  writing  to  NSEP, 
Institutional  Grants,  Rossyln  P.O.  Box 
20010, 1101  Wilson  Blvd.,  Suite  1210, 
Arlington,  VA  22209-2248;  by  facsimile 
request  nsepo@ndu.edu 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Anne  Spreen,  Institutional  grants 
Director,  National  Security  Education 
Program,  1101  Wilson  Boulevard,  Suite 
1210.  Arlington,  VA  22209-2248;  (703) 
696-1991;  Electronic  mail  address: 
spreenc@ndu.edu 


Dated:  November  22, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  00-2442  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  ttie  Eastern  Aritansas 
Region  Comprehensive  Study,  Bayou 
INeto  Basin,  AR,  General  Reevaiuation 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense 

ACTION:  Notice  of  intent. 

SUMMARY:  The  purpose  of  this  general 
reevaiuation  is  to  develop  a  plan  that 
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provides  flood  control,  agricultured 
water  supply,  groundwater  protection 
and  conservation,  waterfowl 
management,  and  environmental 
enhancement  and  restoration.  The 
Grand  Prairie  Region  and  Bayou  Meto 
Basin,  Arkansas,  flood-control  project 
was  authorized  by  the  Flood  Control  Act 
of  1950  and  deauthorized  by  the  Water 
Resources  Development  Act  (WRDA)  of 
1986.  This  project  was  reauthorized  by 
the  VVRDA  of  1996  with  an  expanded 
scope  that  includes  groundwater 
protection  and  conservation, 
agricultural  water  supply,  and 
waterfowl  management.  Language  in  the 
Fiscal  Year  1998  Appropriations  Act 
directed  the  U.S.  Army  Corps  of 
Engineers  to  initiate  a  reevaluation  of 
the  Bayou  Meto  Basin  from  within 
available  funds.  The  appropriations  acts 
for  fiscal  year  1999  and  2000  provided 
funding  to  continue  to  reevaluation. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ken  Bright,  telephone  (901)  544-0745, 
CEMVM-FM,  167  North  Main  Street, 
Room  B-202,  Memphis,  TN  38103- 
1894.  Questions  regarding  the  DEIS  may 
be  directed  to  Mr.  Edward  Lambert, 
telephone  (901)  544-0707,  CEMVM- 
PM-E. 
SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

The  Eastern  Arkansas  Region 
Comprehensive  Study,  completed  in 
1990,  indicated  that  a  feasible  plan  of 
improvement  for  agricultural  water 
supply  and  conservation  exists  for  the 
Bayou  Meto  Basin,  Arkansas.  The  Bayou 
Meto  Basin  Project  general  reevaluation 
will  focus  on  developing  a  plan  of 
improvement  that  will  meet  the  flood 
control  and  water  supply  needs  of  the 
project  area  while  providing  substantial 
net  environmental  benefits.  Preliminary 
studies  indicate  the  a  combination  of 
measures  of  needed  to  meet  the  water 
supply  needs  of  the  project  area. 
Identified  water-supply  components  are 
(1)  water  conservation  (increased 
irrigation  efficiencies),  (2)  groundwater 
protection  and  conservation,  (3) 
additional  on-farm  storage,  and  (4)  a 
system  to  import  surface  wateftfrom  the 
Arkansas  River.  Irrigation  and  flood- 
control  features  will  be  designed  to 
avoid  or  minimize  adverse 
environmental  impacts;  alternative  plan 
designs  will  include  recommendations 
from  state  and  Federal  natural  resource 
agencies.  Moreover,  a  major  emphasis 
will  be  placed  on  the  formulation  of 
environmental  project  features. 
Measures  to  create  and/or  restore  fish 
and  wildfish  habitat  (including 
waterfowl  habitat),  improve  water 
quality,  and  protect  existing  surface 


water  and  groimdwater  resources  will 
be  integral  components  of  all  alternative 
plans.  The  project  area  encompasses 
779,109  acres  between  the  Arkansas  and 
White  rivers  in  east  central  Arkansas:  it 
includes  portions  of  Arkansas,  Jefi'erson, 
Lonoke,  and  Prairie  counties. 

2.  Alternatives 

Alternatives  will  be  developed  that 
provide  flood  control,  agricultural  water 
supply,  groundwater  conservation  and 
protection,  waterfowl  management,  and 
environmental  enhancement  and 
restoration.  Comparisons  will  be  made 
among  alternative  plans,  and  alternative 
plans  will  be  compared  to  the  "no 
action"  alternative. 

3.  Scoping  Process 

An  intensive  public  involvement 
program  has  been  initiated  and  will  be 
maintained  throughout  the  study  to  (1) 
solicit  input  from  individuals  and 
interested  parties  so  that  problems, 
needs,  and  opportimities  within  the 
project  area  can  be  properly  identified 
and  addressed  and  (2)  provide  status 
updates  to  concerned  organizations  and 
the  general  public.  Affected  Federal, 
state,  and  local  agencies;  affected  Indian 
tribes;  and  other  interested  private 
organizations  and  parties  are 
encouraged  to  participate  in  the  scoping 
process.  Significant  issues  to  be 
analyzed  include  potential  impacts 
(negative  and  positive)  to  groundwater 
and  surface  water  resources,  fisheries, 
water  quality,  wetlands,  wildlife, 
endangered  species,  cultural  resources, 
and  agricultural  lands.  Two  public 
scoping  meetings  will  be  held  within 
the  project  area.  The  first  scoping 
meeting  will  be  held  on  February  15, 
2000,  5:30  p.m.,  at  the  England 
Elementary  School,  400  East  DeWitt, 
England,  Arkansas.  The  second  meeting 
is  scheduled  for  February  16,  2000,  5:30 
p.m.,  at  the  Lonoke  Primary  School,  800 
Lincoln  Street,  Lonoke,  Arkansas.  It  is 
anticipated  that  the  DEIS  will  be 
available  for  public  review  during  the 
fall  of  2002.  A  public  meeting  will  be 
held  during  the  review  period  to  receive 
comments  and  address  questions 
concerning  the  DEIS. 

Dated:  January  26,  2000. 
Daniel  W.  Krueger, 

Colonel,  Corps  of  Engineers,  District  Engineer. 
[FR  Doc.  00-2545  Filed  2-3-00;  8:45  am) 

BILUNG  COOE  3710-KS-M 


DEPARTMEIfT  OF  DEFENSE 

Department  of  the  Army  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  impact  Statement 
(DEIS)  for  the  Proposed  Mining 
Activities  Associated  With  Hot>et 
Mining,  inc.'s  (i^obet)  Spruce  No.  1 
Surface  Mine  Located  Near  Biair,  in 
Logan  County,  West  Virginia 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Notice  of  Intent. 

SUMMARY:  Pursuant  to  Section  404  of  the 
Clean  Water  Act,  the  Huntington 
District,  U.S.  Army  Corps  of  Engineers 
(Corps),  in  cooperation  with  several 
Federal  and  State  cooperating  agencies 
will  prepare  (in  accordance  with 
Section  102(2)(c)  of  the  National 
Environmental  Policy  Act)  an 
Environmental  Impact  Statement  (EIS). 
The  EIS  will  evaluate  potentially 
significant  impacts  to  the  natural, 
physical,  and  human  environment  as  a 
result  of  the  proposed  mining  activities 
associated  with  Hobet's  Spruce  No.  1 
Surface  Mine. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  proposal  to 
Teresa  Hughes,  U.S.'^Anny  Corps  of 
Engineers,  Huntington  District,  Attn: 
Regulatory  Branch-OR-FS,  502  8th 
Street,  Huntington,  West  Virginia, 
25701.  Telephone  (304)  529-5710  or 
electronic  mail  at 

Teresa.D.Huges@Lrh01.usace.army.nul. 
Requests  to  be  placed  on  the  mailing  list 
should  also  be  sent  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Gheen,  Chief  of  Regulatory 
Branch,  Attn:  Regulatory  Branch-OR-F, 
U.S.  Army  Corps  of  Engineers, 
Huntington  district,  502  8th  Street, 
Huntington,  West  Virginia  25701, 
Telephone  (304)  529-5487  or  electronic 
mail  at  Michael. D. Gheen® 
LrhOl  .usace.army.mil 

SUPPLEMENTARY  INFORMATION:  The  Corps 
invites  comments  and  suggestions 
regarding  potential  effects  of  the 
proposed  action. Including  the 
regulatory  issues  and  significant 
environmental  effects  to  be  addressed  in 
the  EIS,  to  promote  open 
communication  and  better  decision 
making.  All  persons  and  organizations 
that  have  an  interest  in  the  proposed 
project,  including  affected  Federal,  state 
and  local  agencies,  affected  Indian 
tribes,  and  other  interested  private 
organizations  and  parties,  are  urged  to 
participate  in  this  NEPA  environmental 
analysis  process.  Written  comments 
from  the  public  regarding  the 
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restoration;  the  viability  of  reclaimed 
streams  compared  to  natural  waters;  the 
impact  of  valley  fills  on  aquatic  life, 
wildlife  and  nearby  residents;  biological 
and  habitat  analyses;  and  practicable 
alternatives  for  in-stream  placement  of 
excess  overburden;  measures  to 
minimize  stream  filling  to  the  maximum 
extent  practicable;  and  the  effectiveness 
of  mitigation  £ind  reclamation  measures. 

The  activity  is  to  remove  overburden 
to  expose  coal  seams  in  order  conduct 
surface  mining  activities  on  the  Spruce 
No.  1  mining  area.  The  proposed  action 
is  to  issue  a  404  permit  to  authorize  the 
discharge  of  overburden  into  the 
streams  in  the  surrounding  project  area. 

The  scoping  process  (40  CFR  1501.7 
and  33  CFR  Part  325,  Appendix  B)  will 
consist  of  determining  the  extent  to 
which  potentially  significant  issues 
shall  be  analyzed.  It  shall  define  the 
study  area  based  on  the  resources 
potentially  affected,  opportunities,  and 
geographic  areas  likely  affected  by 
alternative  plans.  It  shall  identify 
current  and  potential  future  planning 
related  activities  to  and  not  part  of  the 
study  under  consideration.  The  process 
shall  identity  and  review  consultation 
requirements,  so  that  cooperating 
agencies  (as  defined  in  40  CFR  15  CFR 
1508.12)  may  prepare  required  analyses 
and  studies  concurrently  with  the  study 
under  consideration.  Coordination  of 
such  agencies  will  be  in  accordance 
with  Executive  Order  12372  and  33  CFR 
384.  The  process  shall  also  indicate 
tentative  planning  and  a  decision 
making  schedule. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
address  of  those  who  comment,  will  be 
considered  part  of  the  public  record  on 
this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered. 

To  assist  the  Corps  in  identifying  and 
considering  issues  and  concerns  on  the 
proposed  action,  comments  should  be  as 
specific  as  possible.  These  comments 
will  assist  in  early  scoping  and  later 
development  of  alternatives  for  the 
DEIS. 

Michael  D.  Gheen, 

Chief.  Regulatory  Branch. 

[FR  Doc.  00-2346  Filed  2-3-00;  8:45  am] 

BILLING  CODE  3710-GM-M 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy.- 
SUMMARY:  Tnis  notice  announces  an 
open  meeting  of  the  Secretary  of  Energy 


Advisory  Board.  The  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  86 
Stat.  770),  requires  that  agencies  publish 
these  notices  in  the  Federal  Register  to 
allow  for  public  participation. 
DATES  AND  TIMES:  Friday,  February  11, 
2000,  9:00  am-3:00  pm. 
ADDRESSES:  Conference  Rooms  A-106/ 
A-107,  U.S.  Department  of  Energy, 
Nevada  Operations  Office,  232  Energy 
Way,  Nordi  Las  Vegas,  Nevada  89030- 
4199.  Note:  Members  of  the  public  who 
plan  to  attend  this  open  meeting  are 
requested  to  contact  Mr.  Darwin 
Morgan,  Director  of  the  Office  of  Public 
Affairs,  U.S.  Department  of  Energy, 
Nevada  Operations  Office  in  advance  of 
the  meeting  in  order  to  facilitate  access 
to  the  meeting  site.  Mr.  Morgan  may  be 
reached  at  (702)  295-3521  or  via  e-mail 
at  morgan@nv.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betsy  MuUins,  Executive  Director,  or 
Richard  Burrow,  Deputy  Director, 
Secretary  of  Energy  Advisory  Board 
(AB-1),  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  D.C.  20585,  (202)  586-7092 
or  (202)  586-6279  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Secretary  of  Energy 
Advisory  Board  (The  Board)  is  to 
provide  the  Secretary  of  Energy  with 
essential  independent  advice  and 
recommendations  on  issues  of  national 
importance.  The  Board  and  its 
subcommittees  provide  timely, 
balanced,  and  authoritative  advice  to 
the  Secretary  of  Energy  on  the 
Department's  management  reforms, 
research,  development  and  technology 
activities,  energy  and  national  security 
responsibilities,  environmental  cleanup 
activities,  and  economic  issues  relating 
to  energy. 

Tentative  Agenda 

Friday,  February  11,  2000 

9:00  am-9:15  am — Welcome  &  Opening 

Remarks — SEAB  Chairman  Andrew  Athy 
9:15  am-9:35  am — Opening  Remarks — 

Energy  Secretary  Bill  Richardson 
9:35  am-9:45  am — Introduction  of  New 

Board  Members 
9:45  am-10:15  am— Briefing  on  the  DOE's 

Racial  Profiling  Task  Force  Report 
10:15  am-ll:00  am — Board  Action  on  the 

Laboratory  Operations  Board's  External 

Members'  Report  on  Laboratory  Directed 

Research  and  Development. 
11:00  am-ll:45  am— Updates  on  SEAB 

Subcommittees  and  Working  Group 

Activities :- 
— Russia  Task  Force 
— Education  Working  Group 
11:45  am-l:00  pm — Lunch 
1:10  pm-l:30  pm— Updates  on  SEAB 

Subcommittees  and  Working  Group 

Activities: 
— Openness  Advisory  Panel 


Federal  Register/Vol.  65,  No.  24 /Friday,  February  4,  2000 /Notices 


5625 


— NIF  Task  Force 
1:30  pin-2:45  pm— Update  on  DOE 
Activities: 

— National  Nuclear  Security 
Administration 

— Energy  Efficiency 
2:45  pm-3:00  pm — Public  Comment  Period 
3:00  pm-Closing  Remarks  &  Adjourn 

This  tentative  agenda  may  change.  We  will 
have  a  final  agenda  available  at  the  meeting. 

Public  Participation 

The  Chairman  of  the  Secretary  of 
Energy  Advisory  Board  is  empowered  to 
conduct  the  meeting  in  a  way  that  will, 
in  the  Chairman's  judgment,  facilitate 
the_orderly  conduct  of  business.  During 
its  meeting  in  North  Las  Vegas,  Nevada, 
the  Board  welcomes  public  comment. 
Members  of  the  public  will  be  heard  in 
the  order  in  which  they  sign  up  at  the 
beginning  of  the  meeting.  The  Board 
will  make  every  effort  to  hear  the  views 
of  all  interested  parties.  You  may  submit 
written  comments  to  Betsy  Mullins, 
Executive  Director,  Secretary  of  Energy 
Advisory  Board,  AB-1,  US  Department 
of  Energy,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585.  This 
notice  is  being  published  less  than  15 
days  before  the  date  of  the  meeting  due 
to  the  programmatic  issues  that  needed 
to  be  resolved  prior  to  publication. 

Minutes 

We  will  make  minutes  and  a 
transcript  of  the  meeting  available  for 
public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  D.C,  between  9:00  am 
and  4:00  pm,  Monday  through  Friday 
except  Federal  holidays.  You  can  find 
more  information  on  the  Secretary  of 
Energy  Advisory  Board  at  the  Board's 
web  site,  located  at  http:// 
www.hr.doe.gov/seab 

Issued  at  Washington.  D.C.  on  January  31, 
2000. 

Rachel  Vf.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
|FR  Doc.  00-2542  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 67-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

January  31,  2000. 

Take  notice  that  on  January  27,  2000, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  effective  February  1, 
2000,  the  following  tariff  sheets: 

Thirty-Seventh  Revised  Sheet  No.  8A 
Twenty-Eighth  Revised  Sheet  No.  8A.01 
Twenty-Ninth  Revised  Sheet  No.  8A.02 
Thirty-Third  Revised  Sheet  No.  8B 
Twenty-Sixth  Revised  Sheet  No.  8B.01 

FGT  states  that  in  Docket  No.  TMOO- 
1-34-000  filed  on  August  27,  1999,  FGT 
filed  to  establish  a  Base  Fuel 
Reimbursement  Charge  Percentage  (Base 
FRCP)  of  2.75%  to  become  effective  for 
the  six-month  Winter  Period  beginning 
October  1, 1999.  In  the  instant  filing, 
FGT  states  that  it  is  filing  a  flex 
adjustment  of  0.25%  to  be  effective 
February  1,  2000,  which,  when 
combined  with  the  proposed  Base  FRCP 
of  2.75%,  results  in  an  Effective  Fuel 
Reimbursement  Charge  Percentage  of 
3.00%. 

FGT  states  that  the  tariff  sheets  listed 
above  are  being  filed  pursuant  to 
Section  27.A.2.b  of  the  General  Terms 
and  Conditions  of  FGT's  Tariff,  which 
provides  for  flex  adjustments  to  the  Base 
FRCP.  Pursuant  to  the  terms  of  Section 
27.A.2.b,  a  flex  adjustment  shall  become 
effective  without  prior  FERC  approval 
provided  that  such  flex  adjustment  does 
not  exceed  0.50%,  is  effective  at  the 
beginning  of  a  month,  is  posted  on 
FGT's  EBB  at  least  five  working  days 
prior  to  the  nomination  deadline,  and  is 
filed  no  more  than  sixty  and  at  least 
seven  days  before  the  proposed  effective 
date.  FCr  states  that  the  instant  filing 
comports  with  these  provisions  and 
FGT  has  posted  notice  of  the  flex 
adjustment  prior  to  the  instant  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-2459  Filed  2-3-O0:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-431-O00] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Rescheduling  of 
Conference 

January  31,  2000. 

Take  notice  that  due  to  closiue  of  the 
Federal  Government  because  of 
inclement  weather,  the  conference  in 
the  above-captioned  proceeding 
originally  scheduled  for  Tuesday, 
January  25,  2000,  has  been  rescheduled 
for  Thursday,  February  10,  2000, 
beginning  at  10:00  a.m.,  in  Hearing 
Room  No.  1 ,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-2458  Filed  2-3-O0:  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-84-000,  et  al.] 

Panda  Gila  River,  LP.,  et  al.,  Electric 
Rate  and  Corporate  Regulation  Filings 

January  27.  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Panda  Gila  River,  L.P. 

[Docket  No.  EGOO-84-OOOl 

Take  notice  that  on  January  20,  2000. 
Panda  Gila  River,  L.P.  (Panda  Gila 
River),  with  its  principal  offices  at  4100 
Spring  Valley  Road,  Suite  1001,  Dallas, 
Texas  75244,  filed  with  the  Federal 
Energy  Regulatory  Commission,  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
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Section  32  olthe  Public  Utility  Holding 
Company  Ac !  of  1935,  as  amended,  and 
Part  365  of  tl  e  Commission's 
regulations. 

Panda  Gilal  River  is  a  Delaware 
limited  partnJBrship,  which  will 
construct,  own  and  operate  a  2000  MW 
natural  gas-fired  generating  facility 
within  the  region  governed  by  the 
Western  System  Coordinating  Council 
(WSCC)  and  lell  electricity  at  wholesale. 

Comment  date:  February  17,  2000,  in 
accordance  vyith  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  ko  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  e  prime,  inc.;  lEP  Power  Marketing, 
LLC;  CNG  Rqtail  Services  Corporation; 
J.  Anthony  &  Associates  Ltd.;  Energetix, 
Inc.;  Environtnental  Resources  Trust, 
Inc.;  BurlinK^on  Resources  Trading  Inc. 


JDocket  No.  EI 
ER95-802-01! 
Docket  No.  ER^ 
3556-010;  Doc 
Docket  No.  ERi 


5-1269-015;  Docket  No. 
Docket  No.  ER97-1845-011; 
5-784-017;  Docket  No.  ER97- 
;et  No.  ER98-3233-006; 
3112-013] 


Take  notice  that  on  January  19,  2000, 
the  above-mentioned  power  marketers 
filed  quarterkr  reports  with  the 
Commission  {n  the  above-mentioned 
proceedings  ^Dr  information  only. 

3.  Union  Eleotric  Development 
Corporation;  Central  Hudson 
Enterprises  Qorporation;  PacifiCorp 
Power  Marketing,  Inc. 

(Docket  No.  Ef 
ER97-2869-0l| 

Take  notice  that  on  January  20,  2000, 
the  above-mentioned  power  marketers 
filed  quarterl; '  reports  with  the 
Commission  n  the  above-mentioned 
proceedings  f  sr  information  only. 

4.  Bangor  Em  irgy  Resale,  Inc. 

[Docket  No.  ERp8-459-008l 

that  on  January  18,  2000, 


17-3663-010;  Docket  No. 
Docket  No.  ER95-1096-0211 


Resale,  Inc.  filed  their 
for  the  quarter  ending 
1999,  for  information 


Take  notice 
Bangor  Energ  i 
quarterly  rep(  rt 
December  31 
only. 

5.  Central  Ma  ine  Power  Company;  Lone 
Star  Steel  Sal  es  Company;  Northeast 
Empire  Limited  Partnership  #1; 
Northeast  Entire  Limited  Partnership 
#2;  Grayling  i  ^neration  Station  L.P. 

[Docket  No. 
EROO-1 162-001 1 
Docket  No.  ERt  0-1 
EROO-1 165-00(1] 

Take  notice 
the  above-meptioned 
producers  an 
their  quarterl 
ending  Decen^ber 


ERi)0-1161-000;  Docket  No. 

Docket  No.  EROO-1 163-000; 
164-000:  Docket  No. 

that  on  January  19,  2000, 
affiliated  power 
(  /or  public  utilities  filed 
reports  for  the  quarter 
31,  1999. 


Comment  date:  February  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PEI  Power  Corp.;  Ameren  Services 
Company;  Arizona  Public  Service 
Company;  CH  Resources,  Inc.;  Central 
and  South  West  Services,  Inc.;  Maine 
Public  Service  Company 

[Docket  No.  EROO-1 173-000;  Docket  No. 
EROO-1 179-000;  Docket  No.  EROO-1 180-000; 
Docket  No.  EROO-1 181-000;  Docket  No. 
EROO-1 189-000;  Docket  No.  EROO- 1190-000] 

Take  notice  that  on  January  20,  2000, 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  December  31, 1999. 

Comment  date:  February  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROO-1 182-000] 

Take  notice  that  on  January  20,  2000, 
Puget  Sound  Energy,  Inc.  (PSE),  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
(Firm  Point-To-Point  Service 
Agreement)  and  a  Service  Agreement  for 
Non-Firm  Point-To-Point  Transmission 
Service  (Non-Firm  Point-To-Point 
Service  Agreement)  with  PP&L 
Montana,  LLC  (PPLM),  as  Transmission 
Customer. 

PSE  requests  that  the  Service 
Agreements  become  effective  as  of 
January  17,  2000. 

A  copy  of  the  filing  was  served  upon 
PPLM. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  EROO-1 183-000] 

Take  notice  that  on  January  20,  2000, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  a  Service  Agreement  with 
TransCanda  Power  Marketing,  Ltd. 
under  its  FERC  Second  Revised  Electric 
Tariff  Volume  No.  8. 

Central  Vermont  requests  waiver  of 
the  Commission's  regulations  to  permit 
the  service  agreement  to  become 
effective  on  January.  10,  2000. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Old  Dominion  Electric  Cooperative 

(Docket  No.  EROO-1 199-000] 

Take  notice  that  on  January  21,  2000, 
Old  Dominion  Electric  Cooperative  filed 
their  quarterly  report  for  the  quarter 
ending  December  31,  1999. 


Comment  date:  February  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ESOO-1 6-000] 

Take  notice  that  on  January  21 ,  2000, 
Consolidated  Edison  Company  of  New 
York,  Inc.  filed  an  application  under 
Section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue 
unsecured  short-term  debt  until 
December  31,  2C01,  in  an  amount  not  to 
exceed  $800  million  at  any  one  time. 

Comment  date:  February  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  " 

11.  Santa  Rosa  Energy  LLC 

[Docket  No.  QF97-138-001] 

Take  notice  that  on  January  21,  2000, 
Santa  Rosa  Energy  LLC,  located  at  Edens 
Corporate  Center,  650  Dundee  Road, 
Suite  350.  Northbrook,  IL  60062,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  certification  of  a 
qualifying  cogeneration  facility  (facility) 
pursuant  to  292.207(b)  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility,  located  at  the  Santa  Rosa 
Energy  Center,  is  a  gas  turbine 
combined  cycle  cogeneration  facility 
that  uses  natural  gas  as  its  fuel  source. 
The  facility  includes  one  combustion 
turbine  generator,  with  a  rated  capacity 
of  approximately  168,300  kW  at  ISO 
conditions,  a  heat  recovery  steam 
generator,  emd  a  condensing  steam 
turbine  generator  rated  at  approximately 
74,500  kW.  The  facility  will  be  located 
in  Pace,  Florida,  in  the  county  of  Santa 
Rosa. 

The  facility  will  interconnect  directly 
with  the  transmission  system  of  Gulf 
Power  Company,  located  in  Pensacola, 
Florida,  and  will  sell  its  useful  output 
at  wholesale  to  Gulf  Power  Company  as 
well  as  other  various  qualified  buyers. 
Gulf  Power  Company  will  provide 
supplementary,  standby,  back-up  and 
maintenance  power  to  the  Santa  Rosa 
Energy  Center. 

Comment  date:  February  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Portland  General  Electric  Company 

(Docket  No.  ER98-1 64 3-002] 

Take  notice  that  Portland  General 
Electric  Company  (PGE),  on  January  19, 
2000,  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Service 
Tariff  Rate  schedule  No.  11.  The 
changes  consist  of  restrictions  on  the 
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sale  of  power  between  PGE,  on  one 
hand,  and  Sierra  Pacific  Power 
Company,  Nevada  Power  Company, 
Sierra  Pacific  Energy  Company,  and 
Siena  Pacific  Resources,  on  the  other, 
based  on  the  proposed  acquisition  of 
PGE  by  Sierra  Pacific  Resources. 

Copies  of  the  filing  were  served  upon 
PGE's  jurisdictional  customers  and  the 
Oregon  Public  Utility  Commission. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Detroit  Edison  Company 

[Docket  No.  EROO-459-OOll 

Take  notice  that  on  January  29,  2000, 
Detroit  Edison  Company  submitted  a 
compliance  filing  in  the  above- 
referenced  matter. 

Ck)mment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Nordic  Marketing,  L.L.C. 

[Docket  No.  EROO-774-000] 

Take  notice  that  on  December  21, 
1999,  and  January  6,  2000,  Nordic 
Marketing,  L.L.C.,  tendered  for  filing 
supplemental  information  to  its 
December  10,  1999,  filing  in  the  above- 
referenced  docket. 

Comment  date:  February  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  EROO-957-OOOl 

Take  notice  that  on  January  19,  2000, 
Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  (LG&E/KU),  tendered 
for  filing  an  Amendment  to  its  executed 
Service  Agreement  for  Network 
Integration  Transmission  Service 
between  LG&E/KU  and  East  Kentucky 
Power  Cooperative,  Inc.,  linder  LG&E/ 
KU's  Open  Access  Transmission  Tariff. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Potomac  Electric  Power  Company 

[Docket  No.  EROO-97  7-000] 

Take  notice  that  on  January  19,  2000, 
Potomac  Electric  Power  Company 
submitted  a  correction  to  Amendment 
No.  1  to  its  electric  service  agreement 
with  Southern  Maryland  Electric 
Cooperative,  Inc.  The  requested 
effective  date  of  January  1,  2000  for 
Amendment  No.  1,  a  rate  reduction,  was 
not  changed. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  EROO-1143-0001 

Take  notice  that  on  January  19,  2000, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana),  tendered 
for  filing  a  Service  Agreement  pursuant 
to  its  Power  Sales  Tariff  with  Northern 
States  Power  Company  (NSP). 

Northern  Indiana  has  requested  an 
effective  date  of  January  20,  2000. 

Copies  of  this  filing  have  been  sent  to 
NSP,  to  the  Indiana  Utility  Regulatory 
Commission,  and  to  the  Indiana  Office 
of  Utility  Consumer  Coiuiselor. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER00-1151-O00] 

Take  notice  that  on  January  19,  2000, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Letter  of  Termination  of  the  Service 
Agreement  between  Virginia  Electric 
and  Power  Company  and  Southern 
Company  Energy  Marketing  L.P. 
(Southern)  dated  January  1,  1997  and 
approved  by  the  FERC  in  a  letter  order 
on  June  11,  1997  under  Docket  No. 
ER97-2834-000. 

Virginia  Power  respectfully  requests 
an  effective  date  of  the  termination  of 
February  12,  2000,  as  requested  by 
Southern. 

Copies  of  the  filing  were  served  upon 
Southern  Company  Energy  Marketing 
L.P.,  the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Conmiission. 

Comment  date:  February  8,  2000,  in 
accordemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Illinois  Light  Company 

[Docket  No.  EROO-1 1 52-000 j 

Take  notice  that  on  January  19,  2000, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61602,  tendered  for  fifing  with  the 
Commission  a  substitute  Index  of  Point- 
To-Point  Transmission  Service 
Customers  under  its  Open  Access 
Transmission  Tariff  and  service 
agreements  for  one  new  customer, 
Powerex  British  Columbia  Power 
Exchange  Corporation. 

CILCO  requested  an  effective  date  of 
January  11,  2000,  for  the  service 
agreements. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Ogden  Martin  Systems  of  Union, 
Inc. 

[Docket  No.  EROO-1155-000] 

Take  notice  thai  on  January  19,  2000, 
Ogden  Martin  Systems  of  Union,  Inc. 
(Ogden  Union),  tendered  for  filing  a 
Power  Sales  Agreement  by  and  between 
Sempra  Energy  Trading  Corp.  and 
Ogden  Union  as  a  service  agreement 
under  Ogden  Union's  Market  Based  Rate 
Tariff. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21 .  Duke  Power  a  division  of  Duke 
Energy  Corporation 

[Docket  No.  ER00-1156-«00) 

Take  notice  that  on  January  19,  2000, 
Duke  Power  (Duke),  a  division  of  Duke 
Energy  Corporation,  tendered  for  filing 
a  Service  Agreement  with  PG&E  Energy 
Trading-Power,  L.P.,  for  power  sales  at 
market-based  rates.  Duke  requests  that 
the  proposed  Service  Agreement  be 
permitted  to  become  effective  on 
January  6,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Duke  Energy  Corporation 

[Docket  No.  ER0O-1157-0O0| 

Take  notice  that  on  January  19,  2000. 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Consumers  Energy  Corporation,  for 
Firm  Transmission  Service  under 
Duke's  Open  Access  Transmission 
Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  May  7,  1999. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Duke  Energy  Corporation 

[Docket  No.  EROO-11 58-000! 

Take  notice  that  on  January  19,  2800, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Consimiers  Energy  Corporation,  for 
Firm  Transmission  Service  imder 
Duke's  Open  Access  Transmission 
Tariff. 
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24.  Duke  Ener  ^  Corporation 

(Docket  No.  ERn3-lt.'>9-O00l 

Take  notice  hat  on  January  19,  2000, 
Duke  Energy  C  orporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Tenaska  Power  Service  Co.,  for 
Firm  Transmiasion  Service  under 
Duke's  Open  Access  Transmission 
Tariff. 

Duke  requesp  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  January  10,  2000. 

Duke  states  I  hat  this  filing  is  in 
accordance  wi  h  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  serve  i  on  the  North  Carolina 
Utilities  Comn  ission. 

Comment  dc  te:  February  8,  2000,  in 
accordance  wi  h  Standard  Paragraph  E 
at  the  end  of  tli  is  notice. 

25.  Duke  Ener]  y  Corporation 

[Docket  No.  ERO  »-1160-000| 

Take  notice  hat  on  January  19,  2000, 
Duke  Energy  Corporation  (Duke), 
tendered  for  fil  ing  a  Service  Agreement 
with  PECO  En(  rgy  Company  (PECO),  for 
Firm  Transmis  iion  Service  under 
Duke's  Open  A  ccess  Transmission 
Tariff. 

Duke  requesi  s  that  the  proposed 
Service  Agreen  lent  be  permitted  to 
become  effective  on  January  1,  2000. 

Duke  states  tnat  this  filing  is  in 
accordance  wim  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Comniission. 

Comment  date:  February  9,  2000,  in 
accordance  witfci  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Enron  Ener  >y  Services,  Inc. 

(Docket  No.  ERO(i-ll 67-000] 

t  on  January  19,  2000, 
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Schedule  No.  3  for  the 

or  Transfer  of  Firm 
rtights  (FTRs)  to  become 
February  1,  2000,  EES 
waiMer  of  the  60-day  notice 
Rate  Schedule 
to  sell,  assign  or  transfer 
Califoibia.  EES  states  that  Rate 


fil  ng : 


Take  notice 
Enron  Energy 
tendered  for 
205  of  the 
Electric  Rate 
Sale,  Assignme  nt 
Transmission 
effective  as  of 
requests  a 
requirement, 
authorizes  EES 
FTRs  in 


Tie  : 


Schedule  No.  3  is  filed  in  accordance 
with  the  Commission's  order  in 
California  Independent  System  Operator 
Corporation,  89  FERC^  61,153  (1999). 

This  filing  was  sent  to  the  California 
Independent  System  Operator 
Corporation. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Southwestern  Public  Service 
Company 

(Docket  No.  EROO-1168-OOOl 

Take  notice  that  on  January  19,  2000, 
New  Century  Services,  Inc.  (NCS),  on 
behalf  of  Southwestern  Public  Service 
Company  (SPS),  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  part  35  of  the 
Commission's  regulations,  an  agreed- 
upon  rate  reduction  for  full 
requirements  service  to  Caprock  Electric 
Cooperative,  Inc.,  Central  Valley  Electric 
Cooperative,  Inc.,  Farmers'  Electric 
Cooperative,  Inc.,  Lea  County  Electric 
Cooperative,  Inc.,  Lyntegar  Electric 
Cooperative,  Inc.,  and  Roosevelt  Electric 
Cooperative,  Inc.  NCS  also  filed  a 
Service  Agreement  for  Network 
Transmission  Service  between  SPS 
Wholesale  Merchant  Function  and  SPS 
Transmission  Function. 

NCS  proposes  that  the  filing  become 
effective  January  14,  2000. 

Copies  of  this  filing  were  served  upon 
the  affected  purchasers  under  the  rate 
schedules  and  the  state  commissions 
within  whose  jurisdiction  SPS  sells 
electricity  under  the  affected  rate 
schedules. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Tiverton  Power  Associates  Limited 
Partnership 

(Docket  No.  EROO-1171-000] 

Take  notice  that  on  January  19,  2000, 
Tiverton  Power  Associates  Limited 
Partnership  (Tiverton),  tendered  for 
filing,  under  section  205  of  the  Federal 
Power  Act,  a  rate  schedule  under  which 
Tiverton  will  sell  energy,  capacity  and 
ancillary  services  at  market-based  rates 
and  will  reassign  of  transmission 
capacity. 

Tiverton  requests  an  effective  date  for 
the  proposed  rate  schedule  concurrent 
with  the  commencement  of  operations 
at  its  generating  facilities. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


29.  Williams  Energy  Marketing  & 
Trading  Company 

(Docket  No.  EROO-1 172-000) 

Take  notice  that  on  January  19,  2000, 
Williams  Energy  Marketing&Trading 
Company  (Williams  EM&T),  tendered 
for  filing  pursuant  to  Section  205  of  the 
Federal  Power  Act  (FPA),  16  U.S.C. 
§  824d  (1994),  and  Part  35  of  the 
Commission's  Regulations,  18  CFR  35, 
revised  pages  to  the  Reliability  Must- 
Run  Service  Agreements  (RMR 
Agreements)  between  Williams  EM&T 
and  the  California  Independent  System 
Operator  Corporation  (ISO)  for  certain 
RMR  units  located  at  the  Alamitos, 
Huntington  Beach,  and  Redondo  Beach 
Generating  Stations. 

The  purpose  of  the  filing  is  to  update 
Williams  EM&T's  existing  RMR 
Agreements  to  reflect  an  extension  of 
the  existing  RMR  Agreements  for  a 
reduced  number  of  RMR  imits  for  2000, 
certain  annual  updates  to  Schedules  A, 
B  &  D  of  the  RMR  Agreements,  and 
changes  to  the  personnel  to  receive 
notice  pursuant  to  Schedule  J  of  the 
RMR  Agreements. 

Williams  EM&T  requests  waiver  of  the 
prior  notice  requirements  of  Section 
35.3  of  the  Commission's  Regulations, 
18  CFR  35.3,  to  permit  its  revised  RMR 
Agreements  to  become  effective  as  of 
January  1,  2000. 

Copies  of  the  filing  were  served  upon 
the  ISO  and  Southern  California  Edison 
Company. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company;  (Wisconsin) 

(Docket  No.  EROO-11 75-000] 

Take  notice  that  on  January  20,  2000, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Network  Operating 
Agreement  and  a  Network  Integration 
Transmission  Service  Agreement 
between  NSP  and  City  of  Medford,  WI— 
Medford  Electric  Utility. 

NSP  requests  that  the  Commission 
accept  the  Agreements  effective  January 
1,  2000,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  AmerGen  Energy  Company,  L.L.C. 

(Docket  No.  EROO-11 77-000) 

Take  notice  on  January  20,  2000, 
AmerGen  Energy  Company,  L.L.C., 
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tendered  for  filing  a  Reactive  Power 
Compensation  Agreement  with  GPU 
Energy  under  its  FERC  Electric  Tariff 
Original  Volume  No.  1. 

AmerGen  is  requesting  an  effective 
date  of  December  21, 1999,  for  the 
Reactive  Power  Compensation 
Agreement. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Tampa  Electric  Company 

(Docket  No.  EROO-11 78-000) 

Take  notice  that  on  January  20,  2000, 
Tampa  Electric  Company  {Tampa 
Electric),  tendered  for  filing  a  service 
agreement  with  the  City  of  Tallahassee, 
Florida  (Tallahassee)  under  Tampa 
Electric's  market-based  sales  tariff. 

Tampa  Electric  requests  that  the 
service  agreement  be  made  effective  on 
December  26,  1999. 

Copies  of  the  filing  have  been  served 
on  Tallahassee  and  the  Florida  Public 
Service  Commission. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procediue  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shoiUd  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  bttp:// 
wv^rw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2456  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-11 42-000,  et  al.] 

Wisconsin  Electric  Power  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  28.  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Electric  Power  Company 

[Docicet  No.  EROO-1142-000] 

Take  notice  that  on  January  19,  2000. 
Wisconsin  Electric  Power  Company 
filed  their  quarterly  report  for  the 
quarter  ending  December  31, 1999. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  EROO-11 54-000] 

Take  notice  that  on  January  19,  2000, 
Southern  Indiana  Gas  &  Electric 
Company  filed  their  quarterly  report  for 
the  quarter  ending  December  31,  1999. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Minnesota  Power,  Inc.;  Kansas  City 
Power  &  Light  Company 

[Docket  Nos.  EROO-11 74-000,  EROO-11 76- 
000] 

Take  notice  that  on  January  20.  2000, 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  December  31,  1999. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Power  a  Division  of  Duke 
Energy  Corporation 

[Docket  No.  EROO-11 84-000] 

Take  notice  that  on  January  20,  2000, 
Duke  Power  (Duke),  a  division  of  Duke 
Energy  Corporation,  tendered  for  filing 
a  Service  Agreement  with  TXU  Energy 
Trading  Company  for  power  sales  at 
market-based  rates.  Dtike  states  that  this 
filing  is  in  accordance  with  Part  35  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  (18  CFR  Part  35). 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  November  2,  1999. 

Duke  states  that  a  copy  of  this  filing 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 


Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duke  Power  a  Division  of  Duke 
Energy  Corporation 

[Docket  No.  ER00-n85-000l 

Take  notice  that  on  January  20,  2000, 
Duke  Power  (Duke),  a  division  of  Duke 
Energy  Corporation,  tendered  for  filing 
a  Service  Agreement  with  Statoil  Energy 
Services,  Inc.  for  power  sales  at  market- 
based  rates.  Duke  states  that  this  filing 
is  in  accordance  with  Part  35  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  (18  CFR  Part  35). 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  January  14,  2000. 

Duke  states  that  a  copy  of  this  filing 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  February  9,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Carolina  Power  &  Light  Company 

[Docket  No.  EROO-1 186-000] 

Take  notice  that  on  January  20,  2000, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  an  executed 
Service  Agreement  with  Coral  Power, 
L.L.C.  under  the  provisionsof  CP&L's 
Market-Based  Rates  Tariff,  FERC 
Electric  Tariff  No.  4.  This  Service 
Agreement  supersedes  the  un-executed 
Agreement  originally  filed  in  Docket  No. 
ER98-3385-000  and  approved  effective 
May  18,  1998. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  February  9,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southwest  Power  Pool,  Inc. 

(Docket  No.  EROO-1 187-000] 

Take  notice  that  on  January  20,  2000. 
Southwest  Power  Pool,  hic.  (SPP) 
tendered  for  filing  executed  service 
agreements  for  firm  point-to-point 
transmission  service  and  loss 
compensation  service  under  the  SPP 
Tariff  with  Southwestern  Electric  Power 
Company  as  Designated  Agent  for  Tex- 
La  Electric  Cooperative  of  Texas,  Inc 
(Tex-La). 

Copies  of  this  filing  were  served  on 
Tex-La. 

SPP  requests  an  effective  date  of 
January  1 ,  2000  for  each  of  these  service 
agreements. 

Comment  date:  February^9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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8.  Potomac  Electric  Power  Company 

(Docket  No.  ER  )0-1188-000| 

Take  notice  that  on  January  29,  2000. 
Potomac  Elec  ric  Power  Company 
(Pepco)  tende  red  for  Bling  a  service 
agreement  pu  "suant  to  Pepco  FERC 
Electric  Tarifl  Original  Volume  No.  4, 
entered  into  netween  Pepco  and  Reliant 
Energy  Serviqas,  Inc. 

An  effective  date  of  September  29, 
1999  for  these  service  agreements,  with 
waiver  of  notice,  is  requested. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tpis  notice. 

9.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ERTO-llQl-OOO) 

Take  notice^ that  on  January  21,  2000, 
Niagara  Mohajwk  Power  Corporation 
tendered  for  ^ling  an  Interconnection 
Agreement  between  Niagara  Mohawk 
Power  Corporation  and  PSEG  Power 
New  York  Inc  dated  as  of  January  10, 
2000. 

Niagara  Mo  lawk  Power  Corporation 
requests  an  ef  ective  date  of  February 
15,  2000  or,  if  later,  the  closing  date  of 
the  sale  of  the  Albany  generating 
facility.  To  thi !  extent  necessary,  Niagara 
Mohawk  requ  3sts  waiver  of  the 
Commission  r  equirement  that  a  rate 
schedule  be  fi  ed  not  less  than  60  days 
or  more  than    20  days  from  its  effective 
date. 

Comment  dite:  February  10,  2000,  in 
accordance  w  th  Stemdard  Paragraph  E 
at  the  end  of  t  lis  notice. 

10.  Cabrillo  P>wer  I  LLC;  Cabrillo 
Power  n  LLC 

(Docket  No.  ER(  0-11 92-000) 


Take  notice 


that  on  January  21,  2000, 


Cabrillo  Powe  r  I  LLC  and  Cabrillo 
Power  n  LLC  Cabrillo  I  &  II)  tendered 
for  filing  theiri  annual  update  filing 
governing  Rel  ability  Must  Run  (RMR) 
services  provi  Jed  by  their  power  plants 
to  the  Califorr  ia  Independent  System 
Operator  Corporation  (ISO).  Cabrillo  I  & 
n's  filing  incli  ides  an  agreed  upon  one- 
year  extensioi ,  of  the  RMR  Agreements, 
and  provides  ipdates  to  various 
Schedules  apjiended  to  the  RMR 
Agreements  related  to  Contract  Service 
Limits,  Target  Available  Hours,  and  pre- 
paid Start-up  Charges  under  the  RMR 
Service  Agree  nents. 

Cabrillo  I  &  11  have  requested  an 
effective  date  sf  January  1 ,  2000. 

Copies  of  this  filing  have  been  served 
upon  the  ISO,  the  California  Electricity 
Oversight  Board,  and  the  California 
Public  Utilities  Commission. 

Comment  d  ite:  February  10,  2000,  in 
accordance  w  th  Standard  Paragraph  E 
at  the  end  of  t  lis  notice. 


11.  EnerZ  Corporation 

(Docket  No.  EROO-1193-OOOj 

Take  notice  that  on  January  21,  2000, 
EnerZ  Corporation  (EnerZ)  filed  a 
Notice  of  Cancellation  of  its  Rate 
Schedule  FERC  No.  1 ,  with  a  proposed 
effective  date  of  January  31,  2000.  EnerZ 
is  no  longer  engaged  in  the  power 
marketing  business,  will  not  conduct 
power  marketing  activities  in  the  future, 
and  has  no  outstanding  power  sales 
contracts;  accordingly,  no  purchasers 
will  be  affected  by  this  notice. 

Comment  date:  February  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Pennsylvania  Electric  Company 

(Docket  No.  EROO-1 194-000] 

Take  notice  that  on  January  21,  2000, 
Pennsylvania  Electric  Company  (doing 
business  and  hereinafter  referred  to  as 
GPU  Energy)  submitted  for  filing 
amendments  to  the  115  kV  Seward- 
Conemaugh  Interconnection  Agreement 
Between  GPU  Energy  and  Atlantic  City 
Electric  Company,  Baltimore  Gas  and 
Electric  Company,  Delmarva  Power  & 
Light  Company,  Metropolitan  Edison 
Company,  Pennsylvania  Power  and 
Light  Company,  Philadelphia  Electric 
Company,  Potomac  Electric  Power 
Company,  Public  Service  Electric  and 
Gas  Company,  and  the  United  Gas 
Improvement  Company.  The 
amendments  modify  Schedule  1  and 
Schedule  2  of  the  Interconnection 
Agreement. 

Comment  date:  February  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northern  Indiana  Public  Service 
Company;  Jersey  Central  Power  &  Light 
Company 

(Docket  Nos.  EROO-1195-000,  ER00-H96- 
000) 

Take  notice  that  on  January  21,  2000, 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  December  31,  1999. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  El  Paso  Merchant  Energy,  L.P. 

(Docket  No.  EROO-11 97-000] 

Take  notice  that  on  January  21,  2000, 
El  Paso  Merchant  Energy,  L.P.  filed  a 
Notice  of  Succession  in  Ownership  or 
Operation  which  hereby  adopts,  ratifies 
and  makes  its  own  in  every  respect  all 
applicable  rate  schedules,  and 
supplements  thereto,  listed  below, 
heretofore  filed  with  the  Federal  Energy 


Regulatory  Commission  by  El  Paso 
Power  Services  Company  and  Souat 
Power  Marketing  L.P.,  effective 
December  31,  1999. 

El  Paso  Power  Services  Company — 
Rate  Schedule  FERC  No.  1  (Market- 
Based  Rate  Schedule) 

Sonat  Power  Marketing  L.P. — Rate 
Schedule  FERC  No.  1  (Market- 
BasedRate  Schedule) 

Comment  date:  February  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  El  Paso  SPM  Company 

(Docket  No.  EROO-11 98-000] 

Take  notice  that  on  January  21,  2000, 
El  Paso  SPM  Company,  1001  Louisiana 
Street,  Houston,  Texas  77002,  filed  a 
Notice  of  Succession  in  Ownership  or 
Operation  which  hereby  adopts,  ratifies, 
and  makes  its  own,  in  every  respect  all 
applicable  rate  schedules,  and 
supplements  thereto,  listed  below, 
heretofore  filed  with  the  Federal  Energy 
Regulatory  Commission  by  Sonat  Power 
Marketing  Inc.,  effective  December  31, 
1999. 

Rate  Schedule  FERC  No.  1  (Market- 
Based  Rate  Schedule) 

Comment  dqte:  February  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Cinergy  Services,  Inc. 

(Docket  No.  EROO-1 206-000) 

Take  notice  that  on  January  24,  2000, 
Cinergy  Services,  Inc.,  collectively  as 
agent  for  and  on  behalf  of  its  utility 
operating  company  affiliates.  The 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc.  (Cinergy),  tendered  for 
filing  a  service  agreement  under 
Cinergy's  Market-Based  Power  Sales 
Standard  Tariff-MB  (the  Tariff)  entered 
into  between  Cinergy  and  Clinton 
Energy  Management,  Inc.  (3CEMS). 

Cinergy  and  CEMS  are  requesting  an 
effective  date  of  January  1 ,  2000. 

Comment  date:  February  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Sunbury  Generation,  LLC  "^ 

(Docket  No.  EROO-1 1 70-000] 

Take  notice  that  on  January  19,  2000, 
Sunbury  Generation,  LLC  (Sunbury), 
tendered  for  filing  a  Power  Purchase 
Agreement  between  Sunbury  and  WPS 
Energy  Services,  Inc.,  (PPA). 

Sunbury  requests  that  the 
Commission  waive  its  notice  of  filing 
requirements  to  allow  the  PPA  to 
become  effective  on  January  20,  2000. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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18.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  EROO-1 204-000] 

Talce  notice  that  on  January  24,  2000, 
Soyland  Power  Cooperative,  Inc. 
(Soyland),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  Service  Agreement  between  Soyland 
and  Clinton  Electric  Cooperative,  Inc. , 
dated  December  15,  1999,  and 
Amendment  No.  1  to  such  Service 
Agreement  dated  January  11.  2000. 
During  the  terms  of  the  Service 
Agreement  and  Amendment -No.  1, 
Soyleuid  will  provide  firm  short-term 
power  to  Clinton.  Clinton  was  formerly 
a  member  of  Soyland,  but  left  Soyland 
as  of  December  31,  1997.  The  Service 
Agreement  represents  a  decrease  in  rates 
when  compared  to  the  rates  paid  by 
Clinton  as  a  Soyland  member  as  of 
December  31, 1997.  Soyland  seeks 
Commission  authorization  to  provide 
power  according  to  the  terms  and  rates 
of  the  Service  Agreement  and 
Amendment  No.  1  to  Clinton  with  an 
effective  date  of  January  1,  2000. 

Soyland  also  seeks  a  waiver  of  the 
commission  60  day  prior  notice 
requirements.  The  power  sale  will 
provide  Clinton  with  all  of  its 
requirements  for  the  period  January  1 
through  February  29,  2000.  Clinton  has 
submitted  a  Certificate  of  Concurrence 
indicating  its  acceptance  of  the  rates 
and  terms  of  the  Service  Agreement  and 
Amendment  No.  1. 

A  copy  of  this  filing  was  served  on 
Clinton  Electric  Cooperative,  Inc. 

Comment  date:  Feoruary  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  WPS  Energy  Services,  Inc. 

[Docket  No.  EROO-1 169-000] 

Take  notice  that  on  January  19,  2000, 
WPS  Energy  Services,  Inc.  (ESI), 
tendered  for  filing  a  Brokering  and 
Dispatch  Agreement  (Agreement) 
between  ESI  and  Sunbury  Generation, 
LLC  (Sunbury). 

ESI  requests  that  the  Commission 
waive  its  notice  of  filing  requirements  to 
allow  the  Agreement  to  become  effective 
on  January  20,  2000. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Cleco  Utility  Group  Inc. 

[Docket  No.  EROO-11 53-000] 

Take  notice  that  on  January  19,  2000, 
Cleco  Utility  Group  Inc.,  Transmission 
services  (CLECO),  tendered  for  filing 
service  agreements  for  non-firm  and 
short  term  firm  point-to-point 
transmission  services  under  its  Open 
Access  Transmission  Tariff  with 


Williams  Energy  Marketing  &  Trading 
Company. 

CLECO  requests  an  effective  date  of 
January  17,  2000. 

Comment  date:  February  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Southwestern  Public  Service 
Company 

[Docket  No.  EROO-1 168-000] 

Take  notice  that  on  January  24,  2000, 
New  Century  Services,  Inc.  (NCS),  on 
behalf  of  Southwestern  Public  Service 
Company  (SPS),  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Part  35  of  the 
Commission's  Regulations,  an 
amendment  to  it  January  19,  2000,  filing 
of  an  agreed-upon  rate  reduction  for  full 
requirements  service  to  Caprock  Electric 
Cooperative,  Inc.,  Central  Valley  Electric 
Cooperative,  Inc.,  Farmers'  Electric 
Cooperative,  Inc.,  Lea  County  Electric 
Cooperative,  Inc.,  Lyntegar  Electric 
Cooperative,  Inc.,  and  Roosevelt  Electric 
Cooperative,  Inc.,  and  Service 
Agreement  for  Network  Transmission 
Service  between  SPS  Wholesale 
Merchant  Function  and  SPS 
Transmission  Function.  The 
amendment  corrects  one  page  of  each 
rate  schedule  that  was  incorrectly 
redlined  in  the  January  19,  2000  filing. 

NCS  proposes  that  the  amended  filing 
become  effective  January  14,  2000. 

Copies  of  this  filing  were  served  upon 
the  affected  purchasers  under  the  rate 
schedules  and  the  state  commissions 
within  whose  jurisdiction  SPS  sells 
electricity  under  the  affected  rate 
schedules. 

Comment  date:  February  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Puget  Sound  Energy,  Inc. 

(Docket  No.  EROO-1 2 11-000] 

Take  notice  that  on  January  24,  2000. 
Puget  Sound  Energy,  Inc.  (PSE), 
tendered  for  filing  a  Service  Agreement 
under  the  provisions  of  PSE's  market- 
based  rates  tariff,  FERC  Electric  Tariff, 
First  Revised  Volume  No.  8,  with  QST 
Energy  Trading,  Inc.,  (QST). 

A  copv  of  the  filing  was  served  upon 
QST. 

Comment  date:  February  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROO-1212-000] 

Take  notice  that  on  Januarj'  24,  2000, 
Puget  Sound  Energy,  Inc.  (PSE), 
tendered  for  filifig  a  Service  Agreement 
under  the  provisions  of  PSE's  market- 
based  rates  tariff,  FERC  Electric  Tariff, 


First  Revised  Volume  No.  8,  with  NP 
Energy  Inc. 

A  copy  of  the  filing  was  served  upon 
NP  Energy  Inc. 

Comment  date:  February  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER0O-1210-000| 

Take  notice  that  on  January  24,  2000, 
Puget  Sound  Energy,  Inc.  (PSE), 
tendered  for  filing  a  Service  Agreement 
under  the  provisions  of  PSE's  market- 
based  rates  tariff,  FERC  Electric  Tariff, 
First  Revised  Volume  No.  8,  with  PECO 
Energy  (PECO). 

A  copy  of  the  filing  was  served  upon 
PECO. 

Comment  date:  February  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Cinergy  Services,  Inc. 

[Docket  No.  EROO-1 208-000] 

Take  notice  that  on  January  24,  2000. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Non-Firm  PdiHt-To- 
Point  Service  Agreement  under 
Cinergy's  Open  Access  Transmission 
Service  Tariff  (the  Tariff)  entered  into 
between  Cinergy  and  Consumers  Energy 
Company  (Consumers). 

Cinergy  and  Consumers  are  requesting 
an  effective  date  of  one  date  after  this 
filing. 

Comment  date:  February  11.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Soyland  Power  Cooperative,  Inc. 

(Docket  No.  EROO-1 205-000] 

Take  notice  that  on  January  24,  2000. 
Soyland  Power  Cooperative,  Inc. 
(Soyland).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  Service  Agreement  between  Soyland 
and  Tri-County  Electric  Cooperative, 
Inc..  dated  December  16, 1999.  and 
Amendment  No.  1  to  such  Service 
Agreement  dated  January  12,  2000. 
During  the  terms  of  the  Service 
Agreement  and  Amendment  No.  1. 
Soyland  will  provide  firm  short-term 
power  to  Tri-County.  Tri-County  was 
formerly  a  member  of  Soyland,  but  left 
Soyland  as  of  December  31.  1997.  The 
Service  Agreement  represents  a  decrease 
in  rates  when  compared  to  the  rates 
paid  by  Tri-County  as  a  Soyland 
member  as  of  December  31,  1997.  The 
power  sale  will  provide  Tri-County  with 
all  of  its  requirements  for  the  period 
January  1  through  February  29.  2000. 
Tri-County  has  submitted  a  Certificate 
of  Concurrence  indicating  its  acceptance 
of  the  rates  and  terms  of  the  Service 
Agreement  and  Amendment  No.  1 . 
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Soyland  se  iks  Commission 
authorization  to  provide  power 
according  to  t  he  terms  and  rates  of  the 
Service  Agree  ment  and  Amendment  No. 
1  to  Tri-Coxin  ;y  with  an  effective  date  of 
January  1,  20i  10.  Soyland  also  seeks  a 
waiver  of  the  commission  60  day  prior 
notice  requin  ments. 

A  copy  of  t  lis  filing  was  served  on 
Tri-County  Electric  Cooperative,  Inc. 

Comment  c  ate:  February  1 1 ,  2000,  in 
accordance  w  ith  Standard  Paragraph  E 
at  the  end  of  I  bis  notice. 

27.  Central  Pi  iwer  and  Light  Company 

IDocket  No.  ER)O-1203-OOO! 


Take  notice 
Central  Powei 
(CPL).  tendend 
Interconnecti(  i 
CPL  and  Duk< 
(Duke). 

CPL  reques 
Interconnecti(  in 
November  12, 
requests  waivpr 
notice  n 

CPL  states 
was  served  or 
Utility  Conun 

Comment 
accordance 
at  the  end  of 


require  ments 
tiat 


that  on  January  24,  2000, 
and  Light  Company 

for  filing  an 
n  Agreement  between 
Energy  Hidalgo,  L.P., 

an  effective  date  for  the 
Agreement  of 
1999.  Accordingly,  CPL 
of  the  Commission's 


a  copy  of  the  filing 
Duke  and  the  Public 
ssion  of  Texas. 

February  11,  2000,  in 

Standard  Paragraph  E 

notice. 


dite 

w  th 

t  lis 


28.  FirstEnerj  y  System 

IDocket  No.  ERI 10-1201-000) 

Take  notice  that  on  January  24,  2000, 
FirstEnergy  S;  stem  filed  a  Service 
Agreement  to  provide  Firm  Point-to- 
Point  Transm  ssion  Service  for  ACN 
Power,  Inc.,  tl  e  Transmission  Customer. 
Services  are  b;ing  provided  under  the 
FirstEnergy  System  Open  Access 
Transmission 
by  the  Federa 
Commission  ip  Docket  No 
000. 

The  proposed  effective  date  under 
this  Service  A  ^eement  is  January  7, 
2000  for  the  a  »ove  mentioned  Service 
Agreement  in  this  filing. 

Comment  d  ite:  February  11,  2000,  in 


Tariff  submitted  for  filing 
Energy  Regulatory 

ER97-412- 


th  Standard  Paragraph  E 


accordance  w 

at  the  end  of  t  lis  notice. 

29.  Indeck  Pe  iperell  Power  Associates 

IDocket  No.  ER(  0-1202-000) 


Take  notice 
Indeck  Peppei  ell 
(Indeck  Peppe  n 
with  the  Federal 
Commission 
Agreement  (S^ 
between  Indedk 
Mohawk  Ener  ^ 
(NMEM),  dateH" 
service  under 
Schedule  FERC 


that  on  January  24,  2000. 
Power  Associates,  Inc. 
ell),  tendered  for  filing 

Energy  Regulatory 
Power  Purchase  and  Sale 
( (rvice  Agreement) 

Pepperell  and  Niagara 
Marketing,  Inc. 
December  21,  1999,  for 
ndeck  Pepperell's  Rate 
No.  1. 


Indeck  Pepperell  requests  that  the 
Service  Agreement  be  made  effective  as 
of  December  21,  1999. 

Comment  date:  February  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  FirstEnergy  System 

[Docket  No.  EROO-1 200-000) 

Take  notice  that  on  January  24,  2000, 
FirstEnergy  System  filed  a  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  for:  ACN 
Power,  Inc.  ,  the  Transmission 
Customer.  Services  are  being  provided 
imder  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER97-412-000. 

The  proposed  effective  date  under 
this  Service  Agreement  is  January  07, 
2000  for  the  above  mentioned  Service 
Agreement  in  this  filing.. 

Comment  date:  February  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Cinergy  Services,  Inc. 

(Docket  No.  EROO-1 209-000) 

Take  notice  that  on  January  21,  2000, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (the  Tariff)  entered  into  between 
Cinergy  and  Consumers  Energy 
Company  (Consumers). 

Cinergy  and  Consumers  are  requesting 
an  effective  date  of  one  day  after  this 
filing. 

Comment  date:  February  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Cinergy  Services,  Inc. 

[Docket  No.  EROO-1221-OOO) 

Take  notice  that  on  January  24,  2000, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (the  Tariff)  entered  into  between 
Cinergy  and  British  Columbia  Power 
Exchange  Corp.,  (British). 

Cinergy  ana  British  are  requesting  an 
effective  date  of  December  31,1999. 

Comment  date:  February  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Cinergy  Services,  Inc. 

[Docket  No.  EROO-1 207-000) 

Take  notice  that  on  January  24,  2000, 
Cinergy  Services,  Inc.,  collectively  as 
agent  for  and  on  behalf  of  its  utility 
operating  company  affiliates.  The 


Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc.  (Cinergy),  tendered  for 
filing  a  service  agreement  under 
Cinergy's  Market-Based  Power  Sales 
Standard  Tariff-MB  (the  Tariff)  entered 
into  between  Cinergy  and  Allegheny 
Energy  Supply  Company,  LLC  (AESC). 

Cinergy  and  AESC  are  requesting  an 
effective  date  of  January  13,  2000. 

Comment  date:  February  11,  2000,  in 
accordcmce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Cinergy  Services,  Inc. 

(Docket  No.  EROO-1 220-000] 

Take  notice  that  on  January  24,  2000, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Cinergy  Services,  Inc.  (Cinergy,  the 
Customer). 

This  service  agreement  has  a  yearly 
firm  transmission  service  with 
American  Electric  Power  via  the  Gibson 
Generating  Station  Unit  No's.  1-5. 

Cinergy  and  Cinergy,  the  Customer 
are  requesting  an  effective  date  of 
January  1,  2000. 

Comment  date:  February  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Cinergy  Services,  Inc. 

(Docket  No.  EROO-1 222-000) 

Take  notice  that  on  January  24,  2000, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Non-Firm  Point-To- 
Point  Service  Agreement  under 
Cinergy's  Open  Access  Transmission 
Service  Tariff  (the  Tariff)  entered  into 
between  Cinergy  and  British  Columbia 
Power  Exchange  Corp.,  (British). 

Cinergy  and  British  are  requesting  an 
effective  date  of  December  31, 1999. 

Comment  date:  February  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Fitchburg  Gas  and  Electric  Light 
Company 

[Docket  No.  EROO-1 2 15-000] 

Take  notice  that  on  January  24,  2000, 
Fitchburg  Gas  and  Electric  Light 
Company  (FG&E),  tendered  for  filing 
changes  to  the  rate  set  forth  in  FG&E's 
Open  Access  Transmission  Tariff,  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
4.  The  changes  reflect  a  decrease  in 
FG&E's  Transmission  Plant  and 
corresponding  decrease  in  FG&E's  rate 
for  transmission  service. 

Comment  date:  February  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


A 
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37.  Cinergy  Services,  Inc. 

[Docket  No.  EROO-1216-000]  ^ 

Take  notice  that  on  January  24,  2000, 
Cinergy  Services,  Inc.,  on  behalf  of  its 
Operating  Company  affiliates,  The 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc.  (COC),  tendered  for 
filing  an  executed  service  agreement 
between  COC  and  Engage  Energy  US,  L. 
P.  (Engage),  replacing  the  unexecuted 
service  agreement  filed  in  April  1999 
under  Docket  No.  ER99-25 11-000  per 
COC  FERC  Electric  Market-Based  Power 
Sales  Tariff,  Original  Volume  No.  7-MB. 
Cinergy  is  requesting  an  effective  date 
of  May  1 ,  1999  and  the  same  Rate 
Designation  as  per  the  original  filing. 

Comment  date:  February  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wwrw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Bqergers, 

Secretary. 

[FR  Doc.  00-2457  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM99-2-000] 

Regional  Transmission  Organizations; 
Notice  of  Dates  and  Locations  for 
Regional  Collaborative  Workshops 

January  31,  2000. 

On  December  20, 1999,  the 
Commission  issued  Order  No.  5000  ^  to 
advance  the  formation  of  Regional 
Transmission  Organizations  (RTOs). 


Order  No.  2000  annoimced  the 
initiation  of  a  regional  collaborative 
process  ^  to  aid  in  the  formation  of 
RTOs.  To- initiate  the  collaborative 
process,  the  Commission  is  organizing  a 
series  of  regional  workshops.  The 
following  five  locations  are  designated 
for  the  Spring  2000  workshops  and,  as 
stated  in  order  No.  2000,  "*  *  *  the 
selection  of  locations  for  initial 
workshops  is  not  to  indicate  a 
preference  for  specific  RTO  boundaries, 
but  to  provide  convenient  workshop 
locations."  ^  The  workshops  are  open  to 
all  interested  parties  and  attendance  at 
more  than  one  workshop  is  permitted. 
The  Commission  expects  that  all 
transmission  owners  will  attend  at  least 
one  workshop. 

The  dates  and  locations  for  the  Spring 
2000  regional  workshops  are  as  follows: 
March  1-2,  2000  in  Cincinnati,  OH 
March  15-16,  2000  in  Philadelphia,  PA 
March  23-24,  2000  in  Las  Vegas,  NV 
March  29-30,  2000  in  Kansas  City.  MO 
April  5-6,  2000  in  Atlanta.  GA 

Agendas,  procedural  rules  and 
specific  meeting  locations  will  be 
provided  in  advance  of  the  workshops 
on  the  Commission's  website  (http:// 
www.ferc.fed.us/).  The  Commission 
contact  person  for  these  workshops  is 
James  Apperson,  (202)  219-2962. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2488  Filed  2-3-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6532-4] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  lAQ  Practices  in 
l^rge  Buildings  Survey 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
EPA  is  planning  to  submit  the  following 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  lAQ 
Practices  in  Large  Buildings  Survey, 
EPA  ICR  Number  1917.01.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 


'  65  FR  809  (Ianuar\'  6.  2000). 


2  Id.  at  942-43. 

3  M.  at  943. 


proposed  information  collection  as 

described  below. 

DATES:  Comments  must  be  submitted  on 

or  before  April  4,  2000. 

ADDRESSES:  To  obtain  a  copy  of  the  ICR 

without  charge,  contact:  Mr.  Lee 

Salmon,  Indoor  Environments  Division, 

Office  of  Radiation  and  Indoor  Air. 

U.S.  Environmental  Protection  Agency, 

Ariel  Rios  Building,  1 200  Pennsylvania 

Avenue,  N.W.,  (6609J),  Washington, 

D.C.  20460.  A  copy  of  the  ICR  can  also 

be  doMmloaded  off  the  Internet  at  http:/ 

/www.epa.gov/icr;  refer  to  EPA  ICR  No. 

1917.01. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Lee  Salmon  by  telephone  at  (202)  564- 

9451  or  by  e-mail  at 

salmon.lee@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  selected  owners  and 
managers  of  office  buildings  over  50,000 
square  feet.  Survey  recipients  were 
selected  from  the  membership  lists  of 
the  Building  Owners  and  Managers 
Association  (BOMA)  and  the 
International  Facilities  Management 
Association  (IFMA),  as  well  as  a  list  of 
commercial  office  buildings  greater  than 
50,000  square  feet  generated  from  ' 

electronically-available  tax  records. 
Federally-owned  properties  were 
selected  by  EPA  in  consultation  with 
the  General  Services  Administration 
(GSA). 

Title:  lAQ  Practices  in  Large  Buildings 
Survey  (EPA  ICR  No.  1917.01). 

Abstract:  EPA  is  currently  working 
with  other  Federal  agencies  and  the 
public,  as  well  as  with  other  nations,  to 
promote  effective  approaches  for 
identifying  and  solving  indoor  air 
quality  (lAQ)  problems.  As  part  of  this 
effort,  EPA  has  developed  a  guide  which 
addresses  indoor  air  quality  in  large 
office  buildings  entitled  "Building  Air 
Quality:  A  Guide  for  Building  Owners 
and  Facility  Managers"  (BAQ).  This 
document  provfdes  an  extensive 
discussion  of  a  wide  range  of  potential 
indoor  air  pollutants  and  suggests  ways 
in  which  building  owners  and  managers 
can  improve  the  indoor  air  quality  of 
their  buildings.  As  a  complement  to  the 
Guide,  EPA  has  also  developed  a 
comprehensive  BAQ  Action  Plan,  which 
describes  an  eight-step  process  for 
improving  a  building's  indoor  air 
quality.  The  BAQ  Action  Plan  can  be 
used  to  determine  the  current  condition 
of  an  office  building's  indoor  air  quality, 
as  well  as  to  successfully  implement 
good  lAQ  management  practices. 

Using  a  seven-page  survey,  EPA 
proposes  to  collect  data  from  building 
owners  and  managers.  This  survey  will 
allow  EPA  to  determine  the  extent  to 
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which  eleme  its  of  the  BAQ  guidance 
have  been  in  :orporated  into  building 
management  practices  throughout  the 
United  Stated  The  Agency  also  wishes 
to  detennine  what  barriers  to 
implementat:  on,  if  any,  have  been 
incurred  by  I:  uilding  owners  and 
managers.  These  data  are  essential  for 
measuring  the  effectiveness  of  EPA's 
efforts  to  encourage  good  lAQ 
management  practices  in  large  office 
buildings  against  the  Agency's 
established  Qovemment  Performance 
and  Results  Act  or  1993  (GPRA)  goal.  By 
the  year  2005,  EPA  wishes  to 
demonstrate  1 1  five-percent  increase  in 
the  number  o|F  large  office  buildings  {i.e., 
over  50,000  stjuare  feet)  that  use  good 
lAQ  management  practices. 

To  determi  le  its  success  in  achieving 
this  goal,  EP/ .  intends  to  survey  owners 
and  manager!  of  commercial  and 
Federally-owned  office  buildings  greater 
than  50,000  sduare  feet  on  a  variety  of 
lAQ  practices .  The  Agency  will  mail  a 
survey  and  in  structions  for  completing 
it  to  approximately  4,150  building 
owners  and  n  lanagers.  Building  owners/ 
managers  wil  be  given  up  to  30  days  to 
respond.  At  t  le  end  of  this  period,  a 
follow-up  letl  er  will  be  sent  to  building 
owners/  mani  igers  to  remind  them  of  the 
survey  and  to  encourage  them  to 
respond.  The  initial  survey  will 
establish  a  ba  seline  for  the  use  rate  of 
lAQ-related  practices  recommended  in 
EPA's  guidance.  After  its  completion, 
EPA  will  coni  inue  efforts  to  encourage 
large  office  bi  ilding  owners  and 
managers  to  a  dopt  the  LAQ  practices 
outlined  in  B.  ^Q.  EPA  intends  to 
conduct  anot]  ler  siu^ey  in  2005  to 
assess  change  s  in  the  use  of  these  . 

practices. 

EPA  does  n  3t  expect  to  receive 
confidential  iiformation  from  the 
building  own  srs  and  managers 
voluntarily  pi  rticipating  in  the  LAQ 
Practices  in  Lu^e  Buildings  Survey. 
However,  if  a  respondent  does  consider 
the  informatic  n  submitted  to  be  of  a 
proprietary  nsture,  EPA  will  assure  its 
coniRdentialit  /  based  on  the  provisions 
of  40  CFR  Part  2,  Subpart  B, 
"Confidential  ty  of  Business 
Information." 

A  Federal  a  ;ency  may  not  conduct  or 
sponsor,  and  1 1  person  is  not  required  to 
respond  to,  a  ;ollection  of  information 
unless  it  dispi  ays  a  currently  valid  0\fB 
control  numb  sr.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Par :  9  and  48  CFR  Chapter 
15. 

The  EPA  w(  >uld  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  i  aformation  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(ii)  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechaniceil,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  EPA  expects  to 
mail  surveys  to  approximately  4,150 
building  owners  and  managers.  EPA 
expects  approximately  43  percent  of 
those  surveyed  to  respond  to  this 
information  collection  request.  Over 
three  years,  EPA  estimates  that  the 
burden  to  building  owners  and 
managers  who  respond  to  the  survey 
will  be  approximately  3,233  hours. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

This  survey  effort  is  expected  to  cost 
the  respondents  approximately  $67,890. 
Respondents  will  incur  no  capital  or 
start-up  costs  and  the  only  operation 
and  maintenance  component  of  the 
survey  will  be  the  cost  to  photocopy  the 
survey  once  completed  (if  desired). 
Burden  and  cost  estimates  for  the  future 
administration  of  the  LAQ  Practices  in 
Large  Buildings  Survey  will  be  provided 
at  the  time  this  ICR  is  renewed,  but  they 
are  expected  to  be  similar  to  those 
provided  in  this  Federal  Register  notice. 

Dated;  January  21,  2000. 
Mary  T.  Smith, 

Director.  Indoor  Environments  Division. 
[FR  Doc.  00-2481  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  6560-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6250-B] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  17,  2000  Through 
January  21,  2000  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact 
statements(EISs)  was  published  in  FR 
dated  April  09,  1999  (63  FR  17856). 

Draft  EISs 

ERP  No.  D-COE-E32079-SC  Rating 
E02,  Daniel  Island  Marine  Cargo 
Terminal  Development,  Permits  and 
Approvals,  South  Caroline  State 
PortsAuthority,  (SCSPA),  Charleston. 
Berkeley  County,  SC. 

Summary:  EPA  expressed 
environmental  objections  due  to 
significant  indirect  and  induced  impacts 
related  to  wetlands,  environmental 
justice,  waste  treatment,  air  quality, 
dredge  material  disposal  and  discharge 
permit  issues.  EPA  requested  additional 
information  and  mitigation  measures. 

ERP  No.  D-COE-E39049-FL  Rating 
EC2,  Southwest  Florida  Improvement  to 
the  RegulatoryProcess  for  Rapid  Growth 
and  Development,Altematives 
Development  Group  (ADG),  Lee  and 
Collier  Counties,  FL. 

Summary:  EPA  expressed 
envirorunental  concerns  about  finalizing 
this  regulatory  process  given  its  scope/ 
complexity.Additional  information 
about  future  development  trends  will 
need  to  be  evaluated  in  the  context  of 
an  improved  review  process  to  avoid 
unacceptable  losses  to  the  natural 
environment. 

ERP  No.  D-FAA-G51015-TX  Rating 
EC2,  George  Bush  Intercontinental 
Airport  Houston,Construction  and 
Operation,  Runway  8L-26R  and 
Associated  Near  Term  Master  Plan 
Project,City  of  Houston,  Harris  County, 
TX. 

Summary:  EPA  expressed 
environmental  concerns  due  to  potential 
noise  and  air  related  impacts.  The  FEIS 
should  clarify  and  demonstrate  air 
conformity  requirements  including 
implication  to  the  State  Implementation 
Plan  and  mitigation  measures  should  be 
included  in  the  ROD. 
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ERP  No.  D-FHW-E40781-FL  Rating 
EC2,  FL-423  (John  Young  Parking). 
Improvements  from  FL-50  to  Fl— 434, 
City  of  Orlando,  Orange  County ,FL. 

Summary:  EPA  expressed 
environmental  concern  regarding 
relocation  issues  and  potential  noise 
impacts.  EPA  requested  additional 
consideration  of  residential  relocations 
and  noise  mitigation.  EPA  also 
suggested  that  the  project  design 
provide  for  future  light  rail  and  bike 
lanes. 

ERP  No.  D-SFW-K99029-CA  Rating 
EC2,  San  Joaquin  County  Multi-Species 
HabitatConservation  and  Open  Space 
Plan,  Issuance  of  Incidental  Take 
Permit,  San  Joaquin  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  about 
compliance  with  EPA's  CWA  Section 
404(b)(1)  guidelines.  TheFinal  EIS 
should  clearly  reflect  the  requirements 
to  avoid  and  minimize,  to  the  fullest 
extent  practicable,  the  discharge  of 
dredged  or  fill  material  into  waters  of 
the  United  States. 

ERP  No.  D-USN-E11047-00  Rating 
ECl,  USS  Winston  S.  Churchill  (DDG 
81),  Conducting  a  Shock  Trial,  Offshore 
of  Naval  Stations.Mayport,  FL;  Norfolk, 
VA  and/or  Pascagoula,  MS. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
proposed  ship  shock  test,  and 
recommended  post-monitoring  results 
be  made  available  to  assess  mitigation 
measm-es. 

Final  EISs 

ERP  No.  F-COE-G39031-ARGrand 
Prairie  Area  Demonstration 
Project.Implementation,  Water 
Conservation,  GroundwaterManagement 
and  Irrigation  Water  Supply,Prairie, 
Arkansas,  Monroe  and  Lonoke  Counties, 
AR. 

Summary:  EPA  continued  to  express 
concerns  about  the  project  and  urged 
the  Corps  to  conduct  a  comprehensive, 
or  cumulative  impact  study  of  the  White 
River  basin  in  order  to  gain  a  better 
understanding  of  the  interaction  of 
implemented  and  planned  projects. 

ERP  No.  F-FAA-C51019-NY 
LaGuardia  Airport  East  End  Roadway 
Improvements  Project,  Four  New  Ramps 
at  the  102nd  Street  Bridge  Construction, 
Airport  Layout  Plan  Approval  and 
Funding,  Queens  County,  NY. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-USN-K11104-CA  Marine 
Corp  Air  Station  (MCAS)  Tustin 
Disposal  and  Reuse  Plan,  Cities  of 
Tustin  and  Irvine,  Orange  Coimty,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 


ERP  No.  FS-UAF-CllOll-NY  Griffiss 
Air  Force  Base  (AFB)  Disposal  and 
Reuse,  Implementation,  Oneida  County, 
NY. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  February  1 ,  2000. 
B.  Katharine  Biggs, 

Associate  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
[FR  Dor.  00-2594  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6250-71 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  ORwww.epa.gov/oeca/ofa 
Weekly  receipt  of  Environmental  Impact 
Statements  Filed  January  24.  2000 
Through  January  28,  2000  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  000020,  Final  EIS,  COE,  FL, 
Lake  Okeechobee  Regulation  Schedule 
Study,  To  Maintain  or  Improve  Existing 
Water  Storage,  St.  Lucie  and 
Caloosahatchee  River  Estuaries,  FL  . 
Due:  March  6.  2000.  Contact:  Elmar 
Kurzbach  (904)  232-2325. 

EIS  No.  000021.  Final  EIS,  USN,  NV. 
Fallon  Naval  Air  Station  (NAS), 
Proposal  for  the  Fallon  Range  Complex 
Requirements.  Federal  and  Private 
Lands,  Churchill,  Eureka,  Lander, 
Minenil,  Nye  and  Washoe  Counties,  NV, 
Due:  March  6,  2000.  Contact:  Terri 
Knutson  (775)  885-6156. 

EIS  No.  000022,  Final  EIS,  DOE,  NM, 
The  Conveyance  and  Transfer  of  Certain 
Land  Tracts  Administered  by  the  US 
DOE  and  Located  at  Los  Alamos 
National  Laboratory,  Los  Aleunos  and 
Santa  Fe  Counties,  NM.  Due:  March  6, 
2000.  Contact:  Elizabeth  Withers  (505) 
667-8690. 

EIS  No.  000023,  Draft  EIS,  SFW.  CA. 
San  Diequito  Wetland  Restoration 
Project.  Implementation. 
Comprehensive  Restoration  Plan,  COE 
Section  404  Permit,  Cities  of  Del  Mar 
and  San  Diego,  San  Diego.County.  CA, 
Due:  March  20,  2000,  Contact:  Jack 
Fancher (760)  431-9440. 

EIS  No.  000024.  Draft  EIS.  FHW.  TX. 
TX-130  Construction.  1-35  of 
Georgetown  to  I-IO  near  Seguin, 
Funding,  COE  Section  404  Permit, 
Williamson,  Travis,  Caldwell. 
Guadalupe  Counties,  TX,  Due:  March 
20,  2000,  Contact:  Walter  Waidelich 
(512) 916-5988. 


EIS  No.  000025,  Final  EIS.  FHW,  AR. 
MS,  AR.  Great  River  Bridge, 
Construction.  US  65  in  Arkansas  to  MS- 
8  in  Mississippi.  Funding,  COE  Section 
404  Permit  and  US  Coast  Guard  Bridge 
Permit,  Desha  and  Arkansas  Counties, 
AR  and  Bolivar  County,  MS,  Due:  March 
6,  2000,  Contact:  Elizabeth  A.  Romero 
(504)  324-5625. 

EIS  No.  000026,  Final  EIS,  UAF,  LA, 
TX,  NM,  Realistic  Bomber  Training 
Initiative,  Improve  the  B-52  and  B-1 
Aircrews  Mission  Training  and 
Maximize  Combat  Training  Time, 
Barksdale  Air  Force  Base.  LA.  NM  and 
TX.  Due:  March  6,  2000.  Contact: 
Brenda  Cook  (757)  764-9339. 

EIS  No.  000027.  Final  EIS.  FRC.  FL. 
MS.  Florida  Gas  Transmission  Phase  IV 
Expansion  Project  (Docket  No.  CP99- 
94-000).  To  Deliver  Natural  Gas  to 
Electric  Generator.  FL  and  MS.  Due: 
March  6,  2000,  Contact:  Paul  McKee 
(202)  208-1088. 

Dated:  February'  1.  2000. 
B.  Katherine  Biggs, 
Associate  Director,  NEPA  Compliance 
Division.  Office  of  Federal  Activities. 
(FR  Doc.  00-2595  Filed  2-3-00;  8:45  am] 
BILUNG  CODE  66«0-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6533-6] 

Environmental  Laboratory  Advisory 
Board;  Meeting  Dates  and  Agenda 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Conunittee  Act.  Public  Law 
92-463.  as  amended  (5  U.S.C.  App  2) 
notification  is  hereby  given  of  an  open 
meeting  of  the  Environmental 
Laboratory  Advisory  Board  (ELAB). 
DATES:  The  meeting  will  be  held  on 
February  15.  2000,  from  1:30  p.m.  to 
4:00  p.m.  (EST). 

ADDRESSES:  While  the  meeting  will  be 
conducted  by  teleconference,  the  public 
is  invited  to  participate  by  joining  David 
Friedman  in  EPA  Conference  Room  2  on 
the  fomlh  floor  of  the  Ronald  Reagan 
Building,  1300  Pennsylvania  Avenue, 
NW. 

SUPPLEMENTARY  INFORMATION:  Among 
the  items  the  Board  will  discuss  are 
updates  from  its  subcommittees, 
laboratory  performance  testing, 
shipment  of  environmental  samples, 
and  any  public  comments  that  the  Board 
has  received  since  their  December  1999 
meeting. 
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The  meeting  is  open  to  the  public  and 
time  will  be  al  otted  for  public 
comment.  Wri  ten  comments  are 
encouraged  an  d  should  be  directed  to 
David  Friedmjn;  USEPA;  1200 
Pennsylvania  i  Wenue,  NW  (8101R); 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Friedman;  Designated  Federal 
Officer:  USEPA:  1300  Pennsylvania 
Avenue,  NW;  Washington,  DC  20460.  If 
questions  arisa,  please  contact  Mr. 
Friedman  by  phone  at  (202)  564-6662, 


by  facsimile  at 


(202)  565-2432  or  by 


email  at  friedn  an.david@epa.gov. 

Dated:  Januar\  21.  2000. 
Henry  L.  Longes  II, 

Deputy  Assistan  Administrator  for 

Management.  Oj  'ice  of  Research  and 

Development. 

[PR  Doc.  00-247  J  Filed  2-3-00;  8:45  am] 

Sn-UNG  CODE  6860  40-P 


ENVIRONMEr^AL  PROTECTION 
AGENCY 

[OPP-00641;  FrtL-6490-6] 

FIFRA  ScientH  c  Advisory  Panel;  Open 
Meeting 

AGENCY:  Envir(  nmental  Protection 
Agency  (EPA). 
ACTION:  Notice 


axir  mm 


ure. 


SUMMARY:  Thei^ 
of  the  Federal 
and  Rodenticide 
Quality 
Scientific 
review  the  foil 
issues  being 
pertaining  to: 
Cry9C  endotox 
digestible  prot« 
Evaluation 
Decompositing 
MaxLIP  (M 
Imputation 
decompositing 
Dietary  Expos 
(DEEM);  and 
development 
pesticide 
water  for  FQP/ 
The  meeting 
Seating  at  the 
come  basis, 
special 
including 
contact  Laura 
the  address 
INFORMATION 
days  prior  to 
appropriate 
DATES:  The 
Tuesday 


will  be  a  4-day  meeting 
nsecticide.  Fungicide, 
Act  (FIFRA)  and  Food 
ProteclKon  Act  (FQPA) 
Advi  sory  Panel  (SAP)  to 
I  iwing  sets  of  scientific 
CO  asidered  by  the  Agency 
nood  allergenicity  of 
n  and  other  non- 
ins;  Dietary  Exposure 
Mo^el  (DEEM) 

procedure  and  software; 
Likelihood 
Pro  :edure)  Pesticide  residue 
procedure  and  software; 
Evaluation  Model 
consultation  on 
aid  use  of  distributions  of 
concentrations  in  drinking 
assessments, 
is  open  to  the  public, 
r  leeting  will  be  on  a  first- 
Inc  ividuals  requiring 
accomn  lodations  at  this  meeting, 
whe(  Ichair  access,  should 
I  lorris  or  Paul  Lewis  at 
list  ?d  under  FOR  FURTHER 
CC  NTACT  at  least  5  business 
th  e  meeting  so  that 
arr  mgements  can  be  made. 
me(  (ting  will  be  held  on 
Febniary  29,  through  Friday, 


March  3,  2000,  from  8:30  a.m.  to  5:30 
'p.m. 

ADDRESSES:  Sheraton  Crystal  City  Hotel, 
1800  Jefferson  Davis  Highway, 
Arlington,  VA.  The  telephone  number 
for  the  Sheraton  hotel  is:  (703)  486- 
1111. 

Comments  may  be  submitted  by  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-00641  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Morris  or  Paul  Lewis,  Designated 
Federal  Officials,  FIFRA  SAP  (7101C), 
Office  of  Science  Coordination  and 
Policy,  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460:  telephone  number:  (703) 
308-6212  or  (703) 305-5369;  fax 
number:  (703)  605-0656;  e-mail  address: 
morris.laura  or  lewis.paul@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related  ■ 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrcstr/. 

A  meeting  agenda  and  copies  of  EPA 
background  documents  for  the  meeting 
will  be  available  early  February,  2000. 
The  meeting  agenda  and  EPA  primary 
background  documents  will  be  available 
on  the  FIFRA  SAP  web  site  at  http:// 
www.epa.gov/scipoly/sap. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 


action  under  docket  control  number 
OPP-00641.  The  official  record  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  any  public  conmients 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  conmient  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall2 
(CM2).  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  nimiber  OPP-00641  in  the 
subject  line  on  the  first  page  of  your 
response.Members  of  the  public  wishing 
to  submit  comments  should  contact  the 
persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  to  confirm  that  the 
meeting  date  and  the  agenda  have  not 
been  modified  or  changed. 

Interested  persons  are  permitted  to 
file  written  statements  before  the 
meeting.  To  the  extent  that  time 
permits,  and  upon  advanced  written 
request  to  the  persons  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
interested  persons  may  be  permitted  by 
the  Chair  of  the  FIFRA  SAP  to  present 
oral  statements  at  the  meeting.  The 
request  should  identify  the  name  of  the 
individual  making  the  presentation,  the 
organization  (if  any)  the  individual  will 
represent,  and  any  requirements  for 
audiovisual  equipment  (e.g.,  overhead 
projector,  35  nun  projector,  chalkboard, 
etc).  There  is  no  limit  on  the  length  of 
written  comments  for  consideration  by 
the  Panel,  but  oral  statements  before  the 
Panel  are  limited  to  approximately  5 
minutes.  The  Agency  also  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Persons 
wishing  to  make  oral  and/or  written 
statements  should  notify  the  persons 
listed  under  FOR 
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FURTHER  INFORMATION  CONTACT  and 

submit  40  copies  of  the  summary 
information.  The  Agency  encourages 
that  written  statements  be  submitted 
before  the  meeting  to  provide  Panel 
Members  the  time  necessary  to  consider 
and  review  the  comments. 

1.  By  mail.  Submit  your  comments  to: 
Public  hiformation  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  CM2, 1921 
Jefferson  Davis  Hvry.,  Arlington,  VA. 
The  PIRIB  is  open  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  PIRIB  telephone 
number  is  (703)  305-5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-00641.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

n.  Background 

A.  Purpose  of  the  Meeting? 

This  4-day  meeting  concerns  several 
scientific  issues  undergoing 
consideration  within  the  EPA/Office  of 
Pesticide  Programs  (OPP).  The  foiu- 
session  topics  to  be  addressed  during 
the  4-day  meeting  are  indicated  as 
follows: 

The  first  session  will  focus  on 
assessing  the  potential  allergenicity  of 
non-digestible  proteins  expressed  as 
plant-pesticides.  The  specific  case  in 
question  concerns  the  Cry9C 
insecticidal  protein  derived  from 
Bacillus  thuringiensis  and  expressed  in 
field  corn.  The  Agency  is  asking 
questions  on  the  use  of  amino  acid 
homology,  the  brown  Norway  rat  model 
for  food  allergenicity  and  other  subjects 
with  regards  to  the  assessment  for 
potential  allergenicity. 

The  second  session  will  address  the 
decomposition  module  in  the  Dietary 


Exposure  Evaluation  Model  (DEEM) 
software.  In  estimating  dietary  exposure 
to  pesticides,  the  Agency  uses  several 
sources  for  monitoring  data  of  pesticide 
residues  in  foods.  These  monitoring 
data,  however,  are  in  the  form  of 
pesticide  residues  on  composited 
samples  and  do  not  directly  represent 
concentrations  of  pesticide  residues  in 
single  food  items.  For  acute  dietary 
exposure  estimation,  it  is  the  residues  in 
single  items  of  produce  that  are  of 
interest  rather  than  "average"  residues 
measured  in  composited  samples.  The 
decomposition  module  in  the  DEEM 
software  uses  a  statistical  procedure  in 
order  to  "decomposite"  composited 
monitoring  data  to  estimate  residues  in 
single  items.  The  purpose  of  this 
presentation  is  to  describe  the 
decomposition  component  of  the 
software. 

The  second  session  will  also  include 
a  presentation  of  the  MaxLIP  (Maximum 
Likelihood  Imputation  Procedure) 
Pesticide  residue  decompositing 
procedure  and  software.  For  acute 
dietary  exposure  estimation,  it  is  the 
residues  in  single  items  of  produce  that 
are  of  interest  rather  than  "average" 
residues  measured  in  composited 
samples.  The  MaxLIP  software  uses  a 
maximum  likelihood  estimation 
procedure  in  order  to  "decomposite" 
composited  monitoring  data  to  estimate 
residues  in  single  items. 

The  third  session  will  focus  on  the 
Dietary  Exposure  Evaluation  Model 
(DEEM).  A  major  component  of 
assessing  the  risks  of  pesticide 
substances  is  the  estimation  of  dietary 
exposure  to  pesticide  residues  in  foods. 
The  Agency  ciurently  uses  the  DEEM 
exposure  assessment  software  in 
conducting  its  dietary  exposure  and  risk 
assessment.  The  purpose  of  this  session 
is  to  describe  the  components  and 
methodologies  used  by  the  DEEM 
software. 

The  last  session  is  to  provide  the 
FIFRA  SAP  with  a  progress  report  on 
the  Agency's  efforts  to  implement  the 
drinking  water  component  of  the  FQPA 
aggregate  exposure  assessment. 
Aggregate  exposure  is  defined  to 
encompass  multiple  potential  sources  of 
exposure  to  pesticides  and  includes 
exposure  from  pesticide  residues  in 
food,  in  drinking  water  and  in  the  home. 
In  order  to  combine  the  drinking  water 
component  with  the  population  based 
distribution  of  pesticide  residues  on 
food  items  in  a  statistically  rigorous 
maimer,  the  data  should  be  developed 
with  the  same  general  structiue.  In  this 
way,  the  Monte  Carlo  procedure  used 
for  the  risk  assessment  for  food  stuffs 
can  be  extended  to  the  drinking  water 
component. 


The  Agency  will  outline  the  basic 
steps  envisioned  in  developing  national, 
population-weighted  distributions  of 
pesticide  residues  in  drinking  water ^and 
aggregating  them  with  distributions  in 
food.  These  steps  include  development 
of  distributions  of  pesticide  drinking 
water  concentration  values  across 
surface  water/drinking  water  intake 
locati-^ns,  consideration  of  the  impact  of 
treatment  by  a  water  utility,  and 
development  of  methodologies  to 
combine  the  adjusted  distributions  with 
the  distribution  of  pesticide  residues  on 
food  items.  The  presentation  on 
development  of  distributions  of 
drinking  water  concentrations  will 
describe  a  process  using  measured  data 
with  a  computer  modeling/analysis 
overlay.  The  details  of  how  the  Agency 
will  consider  the  effects  of  treatment 
will  be  largely  addressed  in  a  future 
FIFRA  SAP  meeting. 

B.  Panel  Report 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available 
approximately  45  working  days  after  the 
meeting,  and  will  be  posted  on  the 
FIFRA  SAP  web  site  or  may  be  obtained 
by  contacting  the  Public  Information 
and  Records  Integrity  Branch  at  the 
address  or  telephone  number  listed  in 
Unit  I.B.  of  this  document. 

List  of  Subjects 

Environmental  protection. 

Dated:  January  27.  2000.     * 
Steven  Galson, 

Director,  Office  of  Science  Coordination  and 
Policy. 
[FR  Doc.  00-2483  Filed  2-3-00;  8:45  am] 

8ILUNG  CODE  6560-40-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6533-4] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

Piu-suant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  two 
committees  of  the  USEPA  Science 
Advisory  Board  (SAB)  will  meet  on  the 
dates  and  times  noted  below.  All  times 
noted  are  Eastern  Time.  All  meetings  are 
open  to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  Important  Notice:  Documents  that 
are  the  subject  of  SAB  reviews  are 
normally  available  from  the  originating 
EPA  office  and  are  not  available  from 
the  SAB  Office — information  concerning 
availability  of  documents  ft^m  the 
relevant  Program  Office  is  included 
below. 
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1 — Research  Strategies  Advisory 
Committee  (R^AC) 

The  Researdh  Strategies  Advisory 
Committee  (R$AC)  of  the  Science 
Advisory  Bo^  (SAB),  will  meet  on 
Wednesday,  February  23,  2000  and 
Thursday.  February  24,  2000  in  the 
Madison  Hotel,  15th  and  M  Streets,  NW, 
Washington,  DC  20005;  telephone 
number  (202)  862-1600.  The  meeting 
will  be  held  in  the  Arlington-Monticello 
Room  and  it  Will  begin  at  8:30  am  and 
end  no  later  ti  an  5:00  pm  on  both  days. 

Charge  to  the  i  Zommittee 

The  Science  Advisory  Board  (SAB) 
has  been  aske<  to  review  and  conunent 
on  the  FY2001  Presidential  Budget 
proposed  for  E  PA's  Office  of  Research 
and  Developm  ent  (ORD)  and  the  overall 
Science  and  T  jchnology  (S&T)  budget 
proposed  for  t;  le  EPA.  The  RSAC  will 
consider  how  veil  the  budget  request: 
(a)  Reflects  pri  orities  identified  in  the 
EPA  and  ORD  strategic  plans;  (b) 
supports  a  reai  lonable  balance  in  terms 
of  attention  to  core  research  on 
multimedia  ca  pabilities  and  issues  and 
to  media-specfcc  problem-driven  topics; 
and  (c)  balances  attention  to  near-term 
and  to  long-temn  research  issues.  In 
addition,  the  Committee  will  offer  its 
advice  on:  (d)  whether  the  objectives  of 
the  research  aijd  development  program 
in  ORD  and  th^  broader  science  and 
technology  programs  in  EPA  can  be 
achieved  at  thf  resoiuce  levels 

(e)  how  can  EPA  use  or 

e  Government 
d  Results  Act  (GPRA) 
unicate  research 

research  requirements, 


requested;  an 
improve  upon 
Performance 
structure  to  co| 
plans,  priorities 


and  planned  outcomes.  A  portion  of  the 
meeting  will  be  devoted  to  development 
of  the  Committee's  report. 
FOR  FURTHER  IMFORMATION:  Members  of 
the  public  des  ring  additional 
information  ab  out  the  meeting  should 
contact  Dr.  Jac  t  Fowle,  Designated 
Federal  Officei ,  Research  Strategies 
Advisory  Comnittee  (RSAC),  USEPA 
Science  Advisory  Board  (1400A),  Room 
6450,  1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  5  54-4547;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
<fowle.jack@e  )a.gov.>  For  a  copy  of  the 
draft  meeting  i  genda,  please  contact  Ms. 
Wanda  R.  Fields,  Management  Assistant 
at  (202)  564^  139  or  by  FAX  at  (202) 
501-0582  or  v  a  e-mail  at 
<fields.wanda<  llepa.gov>. 

Materials  thi  it  are  the  subject  of  this 
review  are  ava  lable  from  Mr.  Mike 
Feldman  of  the  i  Office  of  the  Chief 
Financial  Offi(  er  or  ft-om  Mr.  Lek  Kadeli 
Office  of  Resea  rch  and  Development. 
Mr.  Feldman  can  be  reached  on  (202) 


564-6951  or  by  e-mail  at 
<feldman.mike@epa.gov>  and  Mr. 
Kadeli  can  be  reached  on  (202)  564- 
6696  or  via  e-mail  on 
<kadeli.lek@epa.gov>. 

Providing  Oral  or  Written  Comments 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Dr.  Fowle  in 
writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  Thursday, 
February  17,  2000  in  order  to  be 
included  on  the  Agenda.  The  request 
should  identify  the  name  of  the 
individual  who  will  make  the 
presentation,  the  organization  (if  any) 
they  will  represent,  any  requirements 
for  audio  visual  equipment  (e.g., 
overhead  projector,  35nun  projector, 
chalkboard,  etc),  and  at  least  35  copies 
of  an  outline  of  the  issues  to  be 
addressed  or  the  presentation  itself. 

2 — Environmental  Economics  Advisory 
Committee  (EEAC) 

The  Environmental  Economics 
Advisory  Committee  (EEAC)  of  the 
Science  Advisory  Board  (SAB)  will  meet 
on  Friday,  February  25,  2000,  at  the 
Madison  Hotel,  15th  and  M  Streets,  NW, 
Washington,  DC  20005;  telephone 
number  (202)  862-1600.  The  meeting 
will  be  held  in  the  Arlington-Monticello 
Room  and  it  will  begin  at  9:00  am  and 
end  no  later  than  4:00  pm. 

Purpose  of  the  Meeting 

The  EEAC  is  meeting  to  consider  and 
to  provide  advice  and  comment  to  EPA 
on  its  white  paper  entitled.  Valuing 
Fatal  Cancer  Risk  Reductions. 

Background  Information 

The  draft  EPA  Guidelines  for 
Preparing  Economic  Analyses 
(Guidelines)  provide  information  and 
guidance  on  the  valuation  of  reduced 
mortality  risks.  They  note  that  one 
practical  means  to  value  changes  in 
mortality  risks  is  to  use  the  Value  of  a 
Statistical  Life  (VSL)  approach.  The 
Guidelines  describe  a  nimiber  of 
important  factors  to  consider  in 
applying  benefit  transfer  approaches 
using  VSL  estimates  from  the  empirical 
literature  on  wage-risk  tradeoffs.  The 
Agency  Guidelines,  recognizing  the 
importance  of  this  benefit  category, 
noted  EPA's  commitment  to  "continue 
to  conduct  annual  reviews  of  the  risk 
valuation  literature"  and  "reconsider 
and  revise  the  recommendations  in 
these  guidelines  accordingly."  Further, 
EPA  committed  to  "seek  advice  frora  the 
Science  Advisory  Board  as  guidance 
reconunendations  are  revised."  The 
Agency  is  now  returning  to  the  SAB- 


EEAC  to  obtain  additional  counsel  on 
this  subject. 

The  importance  of  these  issues  was 
articulated  in  a  recently  proposed 
regiilation  to  reduce  human  health  risks 
from  radon  in  drinking  water.  The 
proposed  rule  estimated  the  number  of 
reduced  fatal  cancers  resulting  from 
different  regulatory  options.  The  Agency 
presented  information  on  the  economic 
values  for  the  reductions  in  fatal  cancer 
risks,  along  with  other  quantified 
benefits.  A  brief  discussion  of  some  of 
the  benefit  transfer  issues  involved  in 
this  estimation  was  published  in  the 
preamble  to  the  proposed  rule  for 
setting  standards  for  exposvue  to  radon 
from  drinking  water  sources  (Federal 
Register,  November  2,  1999  volume  64, 
Number  211,  pages  59245-59378). 

In  the  process  of  responding  to 
reviews  prepared  during  deliberations 
on  the  proposed  radon  rule,  the  Agency 
found  that  the  Guidelines  lack  sufficient 
detail  on  how  to  fully  evaluate  and 
characterize  the  different  risk  attributes 
that  are  central  to  a  complete 
understanding  of  the  benefit-cost 
implications  of  this  rule.  For  example, 
time  can  pass  between  the  point  of 
initial  exposure  to  a  carcinogen,  the 
biological  manifestation  or  onset  of 
cancer  in  the  body,  the  medical 
diagnosis  of  cancer,  and  death  caused 
by  the  cancer.  During  development  of 
policies  affecting  cancer  risks, 
suggestions  have  been  made  to  discount 
the  VSL  estimate  to  accoiuit  for 
latencies,  or  the  delay  in  time  between 
reduced  exposure  and  when  the  cancer 
death  would  have  occurred  absent  the 
exposure  reduction  (even  though 
latency  periods  may  not  be  known  or 
well-understood) . 

Others  argued  that  a  suitable 
approach  for  valuing  benefits  from 
reduced  cancer  risks  must  consider 
simultaneously  all  of  the  benefit  transfer 
factors  related  to  valuing  cancer  risks  to 
ensure  a  careful  and  full  freatment  of 
benefits.  There  is  evidence  in  the 
economics  literatiu^  regarding  many 
such  factors  [e.g.,  potential  premiums 
ascribed  to  cancer  risk  reductions  due  to 
a  higher  willingness  to  pay  to  avoid  the 
dread,  pain  and  suffering,  morbidity 
effects,  and  other  featxires  of  cancer 
endpoints)  that  may  suggest  introducing 
upward  adjustment  factors  which  offset 
any  potential  downward  adjustments 
caused  by  accoimting  for  cancer  latency. 
In  addition,  proponents  argue  that 
adjustments  for  the  age  of  population  at 
risk,  income,  altruism  and  other  risk 
characteristics  (e.g.,  controllability, 
voluntariness)  can  all  have  some 
potential  influence  on  the  value  of  a 
statistical  cancer  fatality  (VSCF)  and 
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therefore  need  to  be  reflected  in  the 
quantitative  benefit  assessment. 

While  developing  the  primary  benefit 
estimates  for  reduced  fatal  cancer  risks 
in  the  proposed  radon  rule,  questions 
arose  regarding  the  implementation  of 
adjustments  for  some  factors,  but  not 
others.  For  example,  would  it  ever  be 
appropriate  to  adjust  only  for  latency 
periods,  and  not  other  factors,  in  the 
valuation  of  reduced  cancer  deaths?  The 
Agency  is  requesting  the  SAB's  counsel 
to  help  answer  this  and  related 
questions  regarding  the  valuation  of 
cancer  risks. 

Charge  to  the  Committee 

The  Agency  has  requested  a  review  by 
the  SAB-EEAC  of  its  "white  paper"  on 
approaches  to  estimating  the  benefits  of 
reduced  fatal  cancer  risks.  The  principal 
questions  for  the  Science  Advisory 
Board  are: 

(a)  Does  the  white  paper  accurately 
describe  the  empirical  economic 
literature  relevant  to  the  benefit  transfer 
issues  that  ensue  when  using  the  VSL 
literature  to  estimate  the  VSCF  in  a 
benefit-cost  analysis? 

(b)  Does  the  white  paper  present  the 
important  risk  and  demographic  factors 
that  can  affect  benefit  transfer 
approaches  that  use  VSL  estimates  for 
VSCF? 

(c)  Does  the  white  paper  accurately 
describe  attempts  in  the  economic 
literature  to  measure  VSCF  directly? 

(d)  There  are  two  numeric  case 
studies  of  environmental  cancer  risks 
developed  for  the  white  paper.  Each 
presents  risk  assessment  information 
that  forms  the  basis  for  quantifying  the 
number  of  statistical  cancer  fatalities 
that  will  be  reduced  as  a  consequence 
of  a  hypothetical  proposed 
environmental  policy.  The  case  studies 
are  used  to  illustrate  the  outcome  of 
using  direct  measures  of  the  VSCF  and 
benefit  transfer  adjustments  to  VSL 
estimates  in  order  to  calculate  the  VSCF. 

(1)  Which  of  the  valuation  approaches 
applied  to  the  case  study  designated  as 
ALPHA  are  valid  to  use?  Does  this  case 
study  omit  any  credible  alternative 
protocols  for  valuing  reductions  in  fatal 
cancer  risks  for  benefit-cost  analyses  of 
environmental  programs? 

(2)  Which  of  the  valuation  approaches 
applied  to  the  case  study  designated  as 
OMEGA  are  valid  to  use?  Does  this  case 
study  omit  any  credible  alternative 
protocols  for  vjduing  reductions  in  fatal 
cancer  risks  for  benefit-cost  analyses  of 
environmental  programs? 

(e)  Which  economic  methods 
illustrated  with  the  case  studies,  or 
additional  methods  identified  by  the 
Committee  under  charge  question  d), 
serve  as  credible  protocols  for  the 


Agency  to  use  in  representing 
quantitative  data,  qualitative 
information,  and  sensitivity  analyses  for 
the  economic  value  of  reduced  fatal 
cancer  risks  reported  in  benefit-cost 
analyses? 

FOR  FURTHER  INFORMATION:  Members  of 
the  public  desiring  additional 
information  about  the  meeting  should 
contact  Mr.  Thomas  Miller,  Designated 
Federal  Ofiicer,  Environmental 
Economics  Advisory  Committee  (EEAC), 
USEPA  Science  Advisory  Board 
(1400A),  Room  6450,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460; 
telephone/voice  mail  at  (202)  564—4558; 
fax  at  (202)  501-0582;  or  via  e-mail  at 
<miller.tom@epa.gov>.  For  a  copy  of  the 
draft  meeting  agenda,  please  contact  Ms. 
Dorothy  Clark,  Management  Assistant  at 
(202)  564-^537  or  by  FAX  at  (202)  501- 
0582  or  via  e-mail  at 
<clark.dorothy@epa.gov>.  Single  copies 
of  the  background  document.  Valuing 
Fatal  Cancer  Risk  Reductions  can  be 
obtained  by  contacting  Mr.  Brett  Snyder, 
U.S.  Environmental  Protection  Agency, 
Office  of  Policy  and  Reinvention  (Mail 
Drop  2172),  1200  Pennsylvania  Ave., 
NW,  Washington,  DC,  20460,  (202)  260- 
5610,  FAX  (202)  260-2685,  or  via  email 
at:  <snyder.brett@epi.gov>. 

Providing  Oral  or  Written  Comments 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Thomas 
Miller,  Designated  Federal  Officer  for 
the  Environmental  Economics  Advisory 
Committee,  in  writing  (by  letter  or  fax) 
no  later  than  4:00  pm  Eastern  Time, 
Thursday,  February  17,  2000,  at  the 
address  noted  above  in  order  to  be 
included  on  the  agenda.  The  request 
should  identify  the  name  of  the 
individual  who  will  make  the 
presentation,  the  organization  (if  any) 
they  will  represent,  any  audio-visual 
equipment  {e.g.,  overhead  projector,  35 
mm  projector,  chalkboard,  etc.),  and  at 
least  35  copies  of  an  outline  of  the 
issues  to  be  addressed  or  the 
presentation  itself.  To  discuss  technical 
aspects  of  the  meeting,  please  contact 
Mr.  Miller  by  telephone  at  (202)  564- 
4558.  For  a  copy  of  the  draft  agenda 
please  contact  Ms.  Dorothy  Clark, 
Management  Assistant,  at  (202)  564- 
4537,  or  by  FAX  at  (202)  501-0582  or 
via  e-mail  at  <clark.dorothy@epa.gov>. 

Providing  Oral  or  Written  Conunents  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 


or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  Written  comments  (at  least  35 
copies)  received  in  the  SAB  Staff  Office 
sufficiently  prior  to  a  meeting  date 
(usually  one  week  before  the  meeting), 
may  be  mailed  to  the  relevant  SAB 
committee  or  subcommittee;  comments 
received  too  close  to  the  meeting  date 
will  normally  be  provided  to  the 
committee  at  its  meeting,  or  mailed  soon 
after  receipt  by  the  Agency.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Website 
(http://www.epa.gov/sab)  and  in  the 
Annual  Report  of  the  Staff  Director 
which  is  available  bom  the  SAB 
Publications  Staff  at  (202)  564-4533  or 
via  fax  at  (202)  501-0256. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  meeting, 
including  wheelchair  access,  should 
contact  the  appropriate  DFO  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  January  28,  2000. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
{FR  Doc.  00-2477  Filed  2-3-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-908;  FRL-6398-9J 

Novartis  Crop  Protection;  Notice  of 
Filing  a  Pesticide  Petition  To  Establish 
a  Tolerance  for  Certain  Pesticide 
Chemicals  In  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-908,  must  be 
received  on  or  before  March  6,  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION. 
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pro|)er  receipt  by  EPA,  it  is 
you  identify  docket 
PF-908  in  the  subject 
page  of  your  response. 
itlFORMATION  CONTACT:  By 
Giles-Parker  (PM  22), 
Pivision  (7505C),  Office  of 
Qs,  Environmental 
Agency,  Ariel  Rios  Bldg., 
ania  Ave.,  NW., 

20460;  telephone 
305-7740;  and  e-mail 


IJC 


address:  giles- 
parker.cynthi^@epamail. epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Infpnnation 

A.  Does  this  Action 

You  may  be 
you  are  an  agr  icu 
manufacturer 
Potentially  af^cted 
entities  may 
to: 


Apply  to  Me? 

affected  by  this  action  if 
Itural  producer,  food 
or  pesticide  manufacturer, 
categories  and 
iiiclude,  but  are  not  limited 


Cat- 
egoiies 


Industry 


N>ICS 
cedes 


111 
112 
311 
325  a 


This  listing 
exhaustive, 
for  readers  r 
affected  by 
entities  not  li 
be  affected. 
Industrial 
(NAICS)  code ; 
assist  you  anc 
whether  or 


hvX 


ths 


Tie 


nqt 
to  certain 
regarding  the 
to  a  particulai 
listed  under 
CONTACT 


B.  How  Can  I 
Information 
Document 
Documents? 


ani 


1.  Electronically. 


electronic  coffies 
certain  other 
might  be  avai 
the  EPA  Internet 
www.epa.gov  < 
document,  on 
"Laws  and 
up  the  entry 
the  "Federal 
Documents." 
the  Federal 


Reg 
fjr 


Registe 

www.epa.gov  ^fedrgstr/ 


Examples  of  poten- 
tially affected  entitles 


Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 


is  not  intended  to  be 
rather  provides  a  guide 
e^arding  entities  likely  to  be 
action.  Other  types  of 
!  ted  in  the  table  could  also 
North  American 
Classification  System 

have  been  provided  to 
others  in  determining 
this  action  might  apply 
entities.  If  you  have  questions 
applicability  of  this  action 
entity,  consult  the  person 
FpR  FURTHER  INFORMATION 


Set  Additional 
J  ncluding  Copies  of  this 
Other  Related 


You  may  obtain 
of  this  document,  and 
elated  documents  that 
able  electronically,  from 
Home  Page  at  http:// 
To  access  this 
the  Home  Page  select 
ulations"  and  then  look 

this  document  under 
Register — Environmental 
Vou  can  also  go  directly  to 
er  listings  at  http:// 


.     2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
908.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docvmients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2  {CM  #2),  1921  Jefferson  Davis 
Highway,  Arlington,  VA,  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-908  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Sunmit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  information 
Resources  and  Services  Division 
{7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 


WordPerfect  6.1/8.0  or  ASQI  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-908.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
niunber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
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Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  deternimed  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

List  of  Sub)ects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  24,  2000. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

9F6004 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  stmimary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

EPA  has  received  a  pesticide  petition 
(9F6004)  from  Novartis  Crop  Protection, 
P.O.  Box  18300,  Greensboro,  NC  27419 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  1,2,3- 
benzothiadiazole-7-carbothioic  acid  S- 
methyl  ester  (acibenzolar-S-methyl)  in 
or  on  the  raw  agricultural  commodity 
brassica  leafy  vegetables  crop  group  and 
bananas  at  1.0  and  0.1  parts  per  million 
(ppm),  respectively.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  uf  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Novartis  believes 
the  metabolism  of  acibenzolar-S-methyl 
has  been  well  characterized.  Only  4.6% 
and  14.9%  of  the  total  radioactive 


residue  (TRR)  was  non-extractable  in 
lettuce  at  the  recommended  application 
rate  and  three  times  the  recommended 
application  rate,  respectively.  Non- 
extractables  were  also  low  in  a  tomato 
metabolism  study;  3.4%  and  7.4%  in 
tomatoes  and  foliage,  respectively.  The 
metabolism  in  these  crops  proceeded 
via  hydrolysis  of  benzo  [1,2,3] 
thiadiazole-7-carbothioic  acid  S-methyl 
ester  to  benzo  [1,2,3]  thiadiazole-7- 
carboxylic  acid  (BTCA),  followed  by 
conjugation  as  ester,  glycoside  and/or 
other  plant  constituents.  The 
metabolism  profile  supports  the  use  of 
"an  analytical  enforcement  method  that 
accounts  for  acibenzolar-S-metbyl  and 
metabolites  containing  the  benzo  [1,2,3] 
thiadiazole-7-carboxylic  acid  (BTCA) 
moiety. 

2.  Analytical  method.  Novartis 
Anal5rtical  Method  AG-671A  is  a 
practical  and  valid  method  for  the 
determination  and  confirmation  of  CGA- 
245704  (acibenzolar-S-methyl)  in  raw 
agricultural  conunodities  (RAC)  and 
processing  substrates  from  the  tobacco, 
leafy  (including  brassica)  and  fiiiiting 
vegetable  crop  groups  at  a  limit  of 
quantitation  (LOQ)  of  0.02  ppm.  The 
method  involves  extraction,  solid  phase 
cleanup  of  samples  with  analysis  by 
high  performance  liquid 
chromotography  (HPLC)  with  ultraviolet 
(UV)  detection  or  confirmatory  LC/MS. 
The  validity  is  demonstrated  by  the 
acceptable  acciu^cy  and  precision 
obtEiined  on  numerous  procedural 
recovery  samples  (radiovalidation  and 
field  trial  sample  sets),  and  by  the 
extractability  and  accountability 
obtained  by  the  analysis  of  weathered 
radioactive  substrates  using  Analytical 
Method  AG-671A.  Novartis  Analytical 
Method  REM  172.11  is  a  practical  and 
valid  method  for  the  determination  and 
confirmation  of  CGA-245704  in  RAC  of 
bananas  at  a  LOQ  of  0.02  ppm.  The 
method  involves  hydrolytic  extraction, 
partitioning,  and  solid  phase  cleanup  of 
Scunples  with  analysis  by  two-column 
HPLC  switching  with  UV  detection.  The 
validity  is  demonstrated  by  the 
acceptable  accuracy  and  precision 
obtained  on  numerous  procediu-al 
recovery  samples  (banana,  tomatoes, 
cucumbers,  and  milk). 

3.  Magnitude  of  residues.  This 
petition  is  supported  by  17  field  trials 
conducted  on  representative  members  of 
the  brassica  leafy  vegetable  crop 
groupings.  All  samples  were  analyzed 
for  by  the  total  residue  method  (AG- 
671  A)  to  determine  the  combined 
residues  of  acibenzolar-S-methyl  and 
metabolites  which  contain  the  benzo 
[1,2,3]  thiadiazole-7-carboxylic  acid 
(BTCA)  moiety.  In  brassica  leafy 
vegetables,  the  maximum  residues 


foimd  on  representative  commodities 
were  0.63  ppm.  0.57  ppm,  0.31  ppm, 
0.64  ppm,  and  0.80  ppm,  for  broccoli 
(flower,  head  and  stem),  cabbage  head 
(with  wrapper  leaves),  cabbage  head 
(without  wrapper  leaves),  cabbage 
wrapper  leaves,  and  mustard  greens 
leaves,  respectively.  A  tolerance  of  1.0 
ppm  for  the  brassica  leafy  vegetable 
crop  group  has  been  proposed.  This 
petition  is  supported  by  14  field  trials 
conducted  on  bananas.  Banana  samples 
were  analyzed  for  by  the  total  residue 
method  REM  17.11  to  detennine  the 
combined  residues  of  acibenzolar-S- 
methyl  and  metabolites  which  contain 
the  benzo  [1,2,3]  thiadiazole-7- 
carboxylic  acid  (BTCA)  moiety.  The 
maximum  residue  found  in  bananas  was 
0.08  ppm.  A  tolerance  of  0.1  ppm  in 
bananas  has  been  proposed. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  risk  from  acute 
dietary  exposure  to  acibenzolar-S- 
methyl  is  considered  to  be  very  low. 
CGA-245704  and  the  formulated  50  WG 
product  have  low  orders  of  acute 
toxicity  by  the  oral,  dermal  and 
inhalation  exposure  routes.  Results  from 
acute  studies  all  fall  within  toxicity 
rating  categories  of  III  or  IV.  CGA- 
245704  technical  has  a  low  order  of 
acute  toxicity,  is  only  slightly  irritating 
to  skin  and  eyes,  but  may  cause 
sensitization  by  skin  contact.  An  LDso  of 
greater  than  5,000  milligrams/kilograms 
(mg/kg)  was  observed  for  the  acute  oral 
toxicity  study  in  rats.  The  lowest  no 
observed  adverse  effect  level  (NOAEL) 
in  a  short-term  exposure  scenario, 
identified  as  50  mg/kg  in  the  rabbit  and 
rat  teratology  studies,  is  10-fold  higher 
than  the  chronic  NOAEL.  Based  on 
worst  case  assumptions,  the  chronic 
exposiu"e  assessments  (see  below)  did 
not  result  in  any  margin  of  exposure 
(MOE)  less  than  3,330  for  even  the  most 
impacted  population  subgroup.  Novartis 
believes  the  MOE  is  greater  than  100  for 
any  population  subgroups:  EPA 
considers  MOEs  of  100  or  more  as 
satisfactory.  The  following  are  results 
from  the  acute  toxicity  tests  conducted 
on  the  technical  material: 

i.  Rat  oral  LDso  >  5.000  mg/kg/bwrt 
male/female  (M/F)  toxicity  Category  IV. 

ii.  Rat  dermal  LDso  >  2.000  mg/kg/bwrt 
(M/F)  toxicity  Category  III. 

iii. -Acute  inhalation  LCso  >  5,000  mg/ 
L  (M/F)  toxicity  Category  IV. 

iv.  Rabbit  eye  irritation:  Minimally 
irritating — toxicity  Category  HI. 

V.  Rabbit  dermal  irritation:  Slightly 
irritating — toxicity  Category  IV. 

vi.  Dermal  sensitization:  Sensitizer. 

2.  Genotoxicty.  CGA-245704  technical 
was  not  mutagenic  or  clastogenic  and 
did  not  provoke  unscheduled  DNA 
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synthesis  wb  m  tested  thoroughly  in  a 
battery  of  staj  idard  in  vivo,  and  in  vitro 
independent  essays,  using  both 
eukaryotes  and  prokaryotes,  and  with  or 
without  metabolic  activation.  These 
tests  are  siunlnarized  below: 

i.  Microbial/Microsome  Mutagenicity 
Assay:  Non-riutagenic. 

ii.  Mammalian  Cell  Chinese  Hampster 
Ovary  (CHO)  Mutagenicity  Assay:  Non- 
mutagenic:  N  an-clastogenic. 

iii.  Chines^  Hampster  (CH)  Bone 
marrow:  Non*'clastogenic;  negative  for 
chromosome  aberrations. 

iv.  Mouse  1 4icronucleus  Test:  Non- 
clastogenic;  r  egative  for  chromosome 
aberrations. 

v.  DNA  Daj  aage  and  Repair  Rat 
hepatocyte:  ^  egative. 

3.  Reprodu  Ttive  and  developmental 
toxicity.  Acihbnzolar-S-methyl  is  not  a 
teratogenic  hftzard  except  at,  or  close  to, 
the  maximum  tolerated  dose,  hi  the  rat 
multigeneration  study,  CGA-245704 
(acibenzolar-$-methyl)  technical  had  no 
effect  on  rat  ifeproductive  parameters 
including  gonadal  function,  estrus 
cycles,  mating  behavior,  conception, 
parturition,  lactation,  weaning,  and  sex 
organ  histop^thology.  At  4,000  ppm, 
parental  body  weights  {bvft)  were 
reduced.  Thii  demonstrated  by  the 
results  of  the  following  studies: 

i.  Rat  oral  tBratology — Maternal 
NOAEL  of  200  mg/kg  based  on 
embryotoxici  ty  and  teratogenic  effects; 
fetal  NOAEL  of  50  mg/kg. 

ii.  Rabbit  o  ral  teratology  study — 
Maternal  NOAEL  of  50  mg/kg  based  on 
maternal  toxi  city  and  slightly  delayed 
ossification;  1  etal  NOAEL  of  300  mg/kg 
based  on  cha  iges  in  bwt. 

iii.  Rat  2-g«  neration  reproduction 
study — NOA  -IL  of  25  mg/kg  based  on 
weight  development  in  adults  at  4,000 
ppm  and  puf:  s  during  lactation  at  2,000 
ppm  and  aboi'e.  No  adverse  effects  on 
reproduction  or  fertility. 

4.  Subchro  lie  toxicity.  No  signs  of 
neurotoxicity  were  noted  with  CGA- 
245704  in  bo  h  acute  and  subchronic 
studies  even  it  the  highest  dose  levels 
of  800  mg/kg  and  8,000  ppm, 
respectively.  The  evaluated  parameters 
included  fun  :tional  observation  battery, 
motor  activit  i  measurement  and 
neurohistopa  thologic  assessment.  These 
tests  are  summarized  below: 

i.  Rat  28-di  y  dermal  study— NOAEL 
of  1.000  mg/ig/day. 

ii.  Dog  90-(  ay  feeding  study — NOAEL 
of  10  mg  bas(  d  on  reduced  bwt  gain  at 
50  mg/kg/da; '. 

iii.  Mouse  )0-day  feeding — NOAEL  of 
<  30  mg/kg  b  ised  on  reduced  bwt 
development  at  1 ,000  ppm  and  above. 

iv.  Rat  90-(  ay  feeding  study— NOAEL 
of  25  mg/kg  I  lased  on  inappetence  and 


reduced  bwt  development  at  higher 
dose  levels  (4,000,  and  8,000  ppm). 

5.  Chronic  toxicity.  Based  on  the 
available  chronic  toxicity  data,  Novartis 
Crop  Protection,  Inc.  believes  the 
Reference  Dose  (RfD)  for  acibenzolar-S- 
methyl  is  0.05  mg/kg/day.  Acibenzolar- 
S-methyl  is  not  oncogenic  in  rats  or 
mice  and  is  not  likely  to  be  carcinogenic 
in  humans.  No  carcinogenic  activity  was 
detected  in  mice  and  rats  at  the 
Maximum  Tolerated  Dose  (MTD).  There 
was  no  evidence  of  carcinogenicity  in 
an  18-month  feeding  study  in  mice  and 
a  24-month  feeding  study  in  rats.  Dosage 
levels  in  both  the  mouse  and  the  rat 
studies  were  adequate  for  identifying  a 
cancer  risk.  Novartis  believes 
acibenzolar-S-methyl  should  be 
classified  as  a  "Not  Likely"  carcinogen 
based  on  the  lack  of  carcinogenicity  in 
rats  and  mice. 

6.  Animal  metabolism.  Metabolism 
proceeded  primarily  via  hydrolysis  to 
form  the  corresponding  carboxylic  acid 
(BTCA)  which  was  subsequently 
conjugated  with  several  amino  acids 
including  glycine,  lysine  and  ornithine. 
Elimination  was  rapid  in  all  cases. 
Oxidation  of  the  aromatic  ring  of  the 
acid  was  a  very  minor  pathway 
observed  in  goats.  The  metabolic  fate  of 
CGA-245704  in  plants  paralleled  that 
observed  in  animals.  The  major 
metabolite  in  all  test  systems  was  the 
same  hydrolysis  product  BTCA.  Thus, 
the  metabolism  profile  supports  the  use 
of  an  analytical  enforcement  method 
that  accoimts  principally  for  parent  and 
BTCA. 

7.  Metabolite  toxicology.  In  short-term 
toxicity  studies  in  rats.  CGA-2 10007  was 
found  to  be  of,  at  most,  equal  or  less 
toxicity  than  the  parent  compound.  As 
with  parent  CGA-245704,  the 
subchronic  NOAEL  for  CGA-210007  was 
100  mg/kg  bv»rt. 

8.  Endocrine  disruption.  Acibenzolar- 
S-methyl  does  not  belong  to  a  class  of 
chemicals  known  or  suspected  of  having 
adverse  effects  on  the  endocrine  system. 
Developmental  toxicity  studies  in  rats 
and  rabbits  and  a  reproduction  study  in 
rats  gave  no  indication  that  acibenzolar- 
S-methyl  might  have  any  effects  on 
endocrine  function  related  to 
development  and  reproduction. 
Acibenzolar-S-methyl  is  not  a 
teratogenic  hazard  except  at,  or  close  to. 
the  maximum  tolerated  dose.  The 
chronic  studies  also  showed  no 
evidence  of  a  long-term  effect  related  to 
the  endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  For  the 
purposes  of  assessing  the  potential 
dietary  exposiu«  under  the  proposed 
tolerances.  Novartis  has  estimated 


aggregate  from  the  previously  requested 
tolerances  for  the  raw  agricultural 
commodities:  leafy  vegetables 
(excluding  spinach)  at  0.25  ppm; 
spinach  at  1.0  ppm;  and  fruiting 
vegetables  at  1.0  ppm  (PP  8F4974);  and 
the  requested  tolerances  for  brassica 
leafy  vegetables  at  1.0  ppm  and  bananas 
at  0.1  ppm  (PP  9F60D4).  Maximum 
expected  chronic  exposure  to  CGA- 
245704  in  the  diets  of  the  most  sensitive 
sub-population,  children  (1-6  years), 
was  calculated  to  be  0.5%  of  the  RfD. 
For  the  U.S.  population  (48  contiguous 
States)  chronic  exposure  was  0.3%  of 
the  RfD.  Acute  dietary  exposure  is  also 
minimal.  Exposing  to  the  most  sensitive 
sub-population,  children  (1-6  years), 
was  2.17%  of  the  acute  RfD  (aRfD). 
Acute  exposure  to  the  U.S.  population 
was  1.2%  of  the  aRfD.  Dietary  exposure 
analyses  for  CGA-245704  (and  CGA- 
210007)  were  conducted  using 
anticipated  residues  generated  from 
field  trials  conducted  at  the  maximum 
use  rate  and  minimum  pre-harvest 
interval  (PHI).  In  addition,  actual 
dietary  exposure  would  be  much  less 
than  the  estimates  made  herein  since 
significant  residue  reduction  often  takes 
place  in  commerce  and  during  food 
preparation  and  cooking.  Projected 
market  share  was  included  on  all 
commodities  except  bananas.  One 
hundred  percent  market  share  was 
assumed  for  bananas.  These  results 
(minimal  exposure)  show  more  than  a 
reasonable  certainty  of  no  harm. 

ii.  Drinking  water.  The  potential  for 
exposure  to  CGA-245704  through 
drinking  water  (surface  or  ground  water) 
is  slight  due  to  the  minimd  level  of  this 
chemical  anticipated  to  reach  these 
bodies  of  water.  This  expectation  is 
based  on  the  rapid  degradation  of  CGA- 
245704  and  the  recommended  low  use 
rates  that  will  further  restrict  the 
amount  of  chemical  available  for 
leaching  or  nm-off.  A  Maximum 
Contaminant  Level  Goal  (MCLG)  of  350 
parts  per  billion  (ppb)  has  been 
calculated  for  CGA-245704.  This 
calculated  safe  exposure  value  is 
substantially  above  the  levels  that  are 
likely  to  be  found  in  the  environment 
imder  proposed  conditions  of  use. 

2.  Non-dietary  exposure.  Novartis 
believes  that  the  potential  for  non- 
occupational exposure  to  the  general 
public  is  unlikely  except  for  potential 
residues  in  food  crops  discussed  above. 
The  proposed  uses  for  acibenzolar-S- 
methyl  are  for  agricultural  crops  and  the 
product  is  not  used  residentially  in  or 
around  the  home. 

D.  Cumulative  Effects 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
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at  this  time  since  there  is  no  information 
to  indicate  that  toxic  effects  produced 
by  acibenzolar-S-methyl  would  be 
cumulative  with  those  of  any  other 
chemicals.  Acibenzolar-S-methyl  is^ 
plant  activator  and  no  other  compounds 
in  this  class  are  registered  in  the  United 
States.  Consequently,  Novartis  is 
considering  only  the  potential  exposure 
to  acibenzolar-S-methyl  in  its  aggregate 
risk  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  For  the  U.S. 
population  (48  contiguous  States) 
chronic  exposure  was  0.3%  of  the  RfD. 
Acute  dietary  exposure  is  also  minimal. 
Acute  exposure  to  the  U.S.  population 
was  1.2%  of  the  aRfD.  EPA  usually  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Novartis  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  acibenzolar-S-methyl 
residues. 

2.  Infants  and  children. 
Embryotoxicity  and  fetotoxicity  were 
apparent  at  maternally  toxic  doses  of 
CGA-245704  technical  in  rats  and 
rabbits.  The  lowest  NOAEL  for  this 
effect  was  established  in  the  2- 
generation  reproduction  study  at  25  mg/ 
kg  (200  ppm). 

Maximum  expected  chronic  exposure 
to  CGA-245704  in  the  diets  of  the  most 
sensitive  sub-population,  children  (1-6 
years),  was  calculated  to  be  0.5%  of  the 
RfD.  Acute  dietary  exposure  is  also 
minimal.  Exposure  to  the  most  sensitive 
sub-population,  children  (1-6  years), 
was  2.17%  of  the  aRfD. 

Additionally,  CGA-245704  is  not  a 
reproductive  toxin.  Some  signs  of 
teratogenicity  were  foimd  at,  or  close  to, 
maternally  toxic  doses.  No  neurotoxic 
effects  or  oncogenic  activity  has  been 
observed  with  CGA-245704.  From  these 
available  toxicology  data,  no  special 
susceptibility  of  infants  or  children  is 
anticipated. 

Dietary  exposure  analyses  for  CGA- 
245704  (and  CGA-2 10007)  were 
conducted  using  anticipated  residues 
generated  from  field  trids  conducted  at 
the  maximimi  use  rate  and  minimum 
pre-harvest  interval  (PHI).  In  addition, 
actual  dietary  exposure  would  be  much 
less  than  the  estimates  made  herein 
since  significant  residue  reduction  often 
takes  place  in  commerce  and  during 
food  preparation  and  cooking.  Projected 
market  share  was  included  on  all 
commodities  except  bananas.  One 
hundred  percent  market  share  was 
assumed  for  bananas.  These  results 


(minimal  exposure)  show  more  than  a 
reasonable  certainty  of  no  harm. 


Acute  Dietary  Exposure  for  the  U.S. 
Population  and  the  Most  Sensitive 
Population  Sub-Groups  at  the 
99.9th  Percentile 


Population  Sub-group 

%  aRfD 
(Diet  Only) 

U.S.  Population  -  48  contig- 
uous states  -  all  seasons. 

All  infants  (<1  year)  

Nursing  infants  (<1year) 

1.20% 

1.54% 
0.41% 

Non-nursing  infants  (<1  year)  .. 
Children  (1-6  years)  

1.80% 
2  17% 

Children  (7-12)  

1.37% 

Exposure  to  residues  of  CGA-245704 
and  CGA-210007  in  consumed  food  is 
minimal.  Both  chronic  and  acute 
exposure  estimates  demonstrate  the  use 
of  CGA-245704  on  crops  results  in  more 
than  a  reasonable  certainty  of  no  harm. 
The  results  herein  are  conservative 
since  field  trial  residues  utilized  in 
these  assessments  were  generated  under 
maximum  label  use  rates  and  minimum 
pre-harvest  intervals. 

F.  International  Tolerances 

Codex  maximum  residue  levels 
(MRLs)  have  not  been  established  for 
residues  of  CGA-2457G4  in  or  on  raw 
agricultural  commodities  fix)m  the 
fruiting  vegetable  and  leafy  vegetable 
crop  groups.  Maximum  residue  levels  of 
0.1  ppm  have  been  established  for  CGA- 
245704  on  wheat  in  Switzerland  and 
Hungary.  Proposed  CODEX  MRLs  of  1.0 
ppm  on  tomatoes  and  0.1  ppm  on 
bananas,  cereals,  wheat,  spring  barley, 
and  rice  have  been  proposed  (Japan). 
(FR  Doc.  00-2484  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  6560-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6533-5] 

The  QTRACER  Program  for  Tracer- 
Breakthrough  Curve  Analysis  for  Karst 
and  Fractured-Rock  Aquifers;  arKl  A 
Lexicon  of  Cave  and  Karst 
Terminok>gy  with  Special  Reference  to 
Environmental  Karst  Hydrok>gy 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  availability  of  two 
final  documents  and  CD-ROM. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  announces  the 
availability  of  two  final  documents,  The 
QTRACER  Program  for  Tracer- 
Breakthrough  Curve  Analysis  for  Karst 
and  Fractured-Rock  Aquifers  (EPA/600/ 


R-98/156a.  February  1999)  and  CD- 
ROM  (EPA/600/R-98/156b,  February 
1999),  and  A  Lexicon  of  Cave  and  Karst 
Terminology  with  Special  Reference  to 
Environmental  Karst  Hydrology  (EPA/ 
600/R-99/006,  January  1999),  prepared 
by  the  National  Center  for 
Environmental  Assessment — 
Washington  Office  (NCEA-W),  within 
the  Office  of  Research  and 
Development. 

The  QTRACER  program  was 
developed  to  provide  a  fast  and  easy 
method  for  evaluating  tracer- 
breakthrough  curves  generated  fit)m 
tracing  studies  conducted  in  karst  and 
fractiired-rock  aquifers.  The  results  may 
then  be  applied  in  solute-transport 
modeling  and  risk  assessment  studies. 
The  QTRACER  document  will  serve  as 
a  technical  guide  to  various  groups  who 
must  address  potential  and/or  existing 
ground-water  contamination  problems 
in  karst  and  fractured-rock  terranes. 
Tracing  studies  are  always  appropriate 
and  probably  necessary,  but  analyses 
can  be  difficult  and  tedious.  This 
document  and  associated  computer 
programs  alleviate  some  of  these 
problems. 

A  Lexicon  of  Cave  and  Karst 
Terminology  with  Special  Reference  to 
Environmental  Karst  Hydrology  was 
prepared  to  satisfy  the  need  to 
understand  the  terminology  common  to 
the  field  of  karst.  This  document  is  a 
glossary  of  most  terms  that  have  some 
relationship  to  the  field  of 
environmental  karst,  as  well  as  specific 
karst  terms.  It  includes  many  foreign 
terms  because  much  karst  research  is 
conducted  in  foreign  countries  and 
published  using  local  terminology.  In 
many  instances  common  environmental 
terms  are  defined  in  such  a  way  as  to 
specifically  reference  karstic 
phenomena.  This  document  will  serve 
as  a  technical  guide  for  those  who  must 
read  the  karst  literature  or  hold 
discussion  with  karst  researchers.  It  is 
intended  to  remove  much  of  the 
confusion  surrounding  many  karst 
terms. 


ADDRESSES:  These  documents  are  being 
made  available  electronically  from  the 
NCEA  web  site  at  http://www.epa.gov/ 
ncea.  A  limited  number  of  copies  of  the 
printed  and  CD-ROM  version  of  the 
QTRACER  docimient  is  available  from 
EPA's  National  Service  Center  for 
Environmental  Publications  (NSCEP)  in 
Cincinnati,  Ohio  (telephone:  1-800- 
490-9198,  or  513-489-8190;  facsimile 
513-489-8695).  Please  provide  the  title 
and  EPA  number  when  ordering  from 
NSCEP.  Paper  copies  of  both  documents 
also  may  be  purchased  from  the 
National  Technical  Information  Service 
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(NTIS)  in  Spri  igfield,  VA  (1-800-553- 
NnS(6847]  or  703-605-6000;  facsimile 
703-321-»547).  Please  provide  the 
following  PB  I  lumbers  when  ordering 
from  NTIS:  Th  e  QTRACER  Program  for 
Tracer-Breaktirough  Curve  Analysis  for 
Karst  and  Fradtured-Rock  Aquifers 
(PB99-151904),  and  A  Lexicon  of  Cave 
and  Karst  Terminology  with  Special 
Reference  to  mviroiunental  Karst 
Hydrology  (Pg200O-101071). 
FOR  FURTHER  INFORMATION  CONTACT: 
Malcolm  Field.  NCEA-W  (8623D),  U.S. 
Environmental  Protection  Agency. 
Washington,  I)C  20460;  phone:  202- 
564-3279;  faciimile:  202-565-0079; 
e-mail:  field. n  alcolm@epa.gov. 

Dated:  Januar  f  19,  2000. 
Geor^  W.  Alap  as, 
Acting  Director, 
Environmental 
(FR  Doc.  00-24*0 
BNXINO  CODE  656(  -80-P 


National  Center  for 
.  {ssessment. 

Filed  2-3-00;  8:45  ami 


ENVIRONMEIfTAL  PROTECTION 
AGENCY 

(FRL-6532-8] 

Lakewood  Ba  ttery  Superfund  Site 
Notice  of  Profiosed  Settiement 

agency:  Enviionmental  Protection 

Agency. 

ACTION:  Notic4  of  settlement. 


summary:  In 

122(i)ofthe 
Environments  I 
Compensatioi 
amended  {' 
9622(i),  notic* 
proposed  a 
recovery  of 
concerning 
Atlanta,  Fulto^i 
the  following 
Milton  Aveni^e 
Henderson 
Settling  Parti 
to  the  Hazardi  )us 
The  settlement 
to  sue  the 
U.S.C.  9607( 
comments  on 
for  thirty  day 
or  modify  the 
should  such 
consideration^ 
proposed  sett 
improper,  or 
proposed 
from:Ms.  Pau 
Environmental 
Region  IV, 
Branch,  Waste 
Forsvth  Stree 
30303,404/56  2 


a  ccordance  with  Section 
Comprehensive 
Response, 
and  Liability  Act,  as 

42  U.S.C. 
is  hereby  given  of  a 
dn^nistrative  settlement  for 
response  costs 
Lakewood  Battery  Site  in 
County,  Georgia  with 
Settling  Parties:  the  162 
Trust  and  Doris  V. 
settlement  requires  the 
to  pay  a  total  of  $25,000 
Substance  Superfund. 
includes  a  covenant  not 
Settling  Parties  pursuant  to  42 
.  EPA  will  consider  public 
the  proposed  settlement 
.  EPA  may  withdraw  from 
proposed  settlement 
donunents  disclose  facts  or 
which  indicate  the 
ement  is  inappropriate, 
nadequate.  Copies  of  the 
settlement  are  available 
a  V.  Batchelor,U.S. 
Protection  Agency, 
CEHCLA  Program  Services 
Management  Division,  61 
,  S.W.,  Atlanta,  Georgia 
-8887. 


CIRCLA' 


■past 
ithj 


T  le  I 

ties 


a 


Written  comments  may  be  submitted 
to  Ms.  Batchelor  at  the  above  address 
within  30  days  of  the  date  of 
publication. 

Dated:  January  20,  2000. 
Franklin  E.  Hill, 

Chief,  CERCLA  Program  Services  Branch, 
Waste  Management  Division. 
[FR  Doc.  00-2482  Filed  2-3-00;  8:45  am] 
BILUNG  CODE  SS60-S0-U 


EQUAL  EIMPLOYMENT  OPPORTUNITY 
COiMiMISSION 

Sunsiiine  Act  Meeting  • 

AGENCY  HOLDING  THE  MEETING:  Equal 
Employment  Opportimity  Commission. 
DATE  AND  TIME:  Tuesday,  February  29, 
2000  at  2:00  P.M.  (Eastern  Time).  (This 
Meeting  was  rescheduled  from  Tuesday. 
January  25,  2000) 

PLACE:  Conference  Room  on  the  Ninth 
Floor  of  the  EECX:  Office  Building,  1801 
"L"  Street.  NW,  Washington,  DC  20507. 
STATUS:  The  meeting  will  be  closed  to 
the  public. 
MATTERS  TO  BE  CONSIDERED: 

Closed  Session 

Review  of  Pending  Litigation. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions).  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4074  (TTD)  at  any  time 
for  information  on  these  meetings. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Frances  M.  Hart,  Executive 
Officer  on  (202) 663-4070. 

Dated:  February  2,  2000. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
|FR  Doc.  00-2682  Filed  2-2-00:  1:39  pm] 
BILUNG  CODE  6750-06-M 


EXPORT-IIMPORT  BANK  OF  THE 
UNITED  STATES 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

agency:  Export-Import  Bank  of  the 
United  States. 
action:  Notice. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  the 
Export-Import  Bank  of  the  United  States 
is  submitting  to  the  Office  of 
Management  and  Budget  (0MB)  a 


request  to  review  and  approve  a  revised 
exporter  and  banker  survey  which 
expired  on  February  28, 1999.  The 
purpose  of  the  survey  is  to  fulfill  a 
statutory  mandate  (the  Export-Import 
Bank  Act  of  1945,  as  amended,  12 
U.S.C.  635)  which  directs  Ex-Im  Bank  to 
report  annually  to  the  U.S.  Congress  any 
action  taken  toward  providing  export 
credit  programs  that  are  competitive 
with  those  offered  by  official  foreign 
export  credit  agencies.  The  Act  fiurther 
stipulates  that  the  aimual  report  on 
competitiveness  should  include  the 
results  of  a  survey  of  lending 
institutions  to  determine  whether  their 
export  financing  is  competitive  with 
that  of  their  foreign  counterparts. 

Accordingly.  Ex-Im  Bank  is  requesting 
that  the  proposed  survey  (EIB  No.  00- 
02)  be  sent  to  approximately  50 
respondents,  split  equally  between 
bankers  and  exporters.  The  new  survey 
is  the  same  as  in  previous  years  as  it 
asks  bankers  and  exporters  to  evaluate 
the  competitiveness  of  Ex-Im  Bank's 
programs  vis-a-vis  foreign  export  credit 
agencies.  However,  it  has  been  modified 
in  order  to  account  for  newer  policies 
and  to  capture  enough  information  to 
provide  a  better  analysis  of  our 
competitiveness. 

DATES:  Written  comments  should  be 
received  on  or  before  March  6.  2000. 
ADDRESSES:  Direct  all  written  comments 
or  requests  for  additional  information  to 
David  Rostker.  Office  of  Management 
and  Budget.  Information  and  Regulatory 
Affairs,  New  Executive  Office  Building, 
Washington.  D.C.  20503.  (202)  395- 
3897. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlista  Robinson  (202)  565-3351 
SUPPLEMENTARY  INFORMATION: 

Type  of  Request:  Revision. 
Annual  Number  of  Respondents:  50. 
Annual  Burden  Hours:  50. 
Frequency  of  Reporting  or  Use: 
Annual  survey. 

Dated:  January  31,  2000. 
Carlista  Robinson, 

Agency  Clearance  Officer. 

[FR  Doc.  00-2507  Filed  2-3-00;  8:45  am] 

BILLING  CODE  6690-01 -M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
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and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  28, 
2000. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Old  Kent  Financial  Corporation, 
Grand  Rapids,  Michigan;  to  merge  with 
Grand  Premier  Financial,  Inc., 
Wauconda,  Illinois,  and  thereby 
indirectly  acquire  Grand  National  Bank, 
Wauconda,  Illinois. 

Board  ot  Governors  of  the  Federal  Reserve 
System,  January  31,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-2454  Filed  2-3-00;  8:45  am) 
BILUNG  COOE  6210-01-f> 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanldng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 


(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  18,  2000. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  250  Marquette 
Avenue,  MinneapolistMinnesota 
55480-2171: 

1.  Dakota  Bancshares,  Inc.,  Mendota 
Heights,  Minnesota;  and  its  subsidiary, 
Olivia  Bancorporation,  Inc.,  Olivia, 
Minnesota;  to  engage  de  novo  through 
their  subsidiary,  American  State 
Insurance  Agency,  Inc.,  Olivia, 
Minnesota,  in  general  insurance  agency 
activities  in  a  place  where  the  bank 
holding  company  has  a  lending  office 
and  that  has  a  population  not  exceeding 
5,000,  pursuant  to  §  225.28(b)(ll)(iii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  31,  2000. 

JRobert  deV.  Frierson, 

Associate  Secretary  of  the  Boiird. 

[FR  Doc.  00-2453  Filed  2-3-00;  8:45  amj 

BILUNG  COOE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System  . 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

February  9,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 


SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  February  2.  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  00-2680  Filed  2-2-00;  1:19  pm] 

BILUNG  COOE  6210-01-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10  a.m.  (EST),  February 
14,  2000. 

PLACE:  4th  Floor,  Conference  Room 
4506,  1250  H  Street,  N.W.,  Washington. 
D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  January 
10,  2000.  Board  member  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Labor  Department  audit  briefing. 

4.  Investment  policy  review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  February  1.  2000. 
Elizabeth  S.  Woodruff, 

Secretary  to  the  Board.  Federal  Retirement 

Thrift  Investment  Board. 

[FR  Doc.  00-2679  Filed  2-2-00;  1:19  pm) 

BILUNG  COOE  6760-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  000-0087] 

Draft  Guidance  for  Industry  on  IND 
Meetings  for  Human  Drugs  and 
Biologies;  Chemistry,  Manufacturing, 
and  Controls  Information;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
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industry  entit  ed  "IND  Meetings  for 
Human  Drugs  and  Biologies;  Chemistry, 
Manufacturin; ;,  and  Controls 
Information."  This  draft  guidance 
provides  reco:  nmendations  to  industry 
on  formal  me(  itings  between  sponsors  of 
investigations  I  new  drug  applications 
(INU's)  and  th  b  Center  for  Drug 
Evaluation  and  Research  (CDER)  or 
Center  for  Biologies  Evaluation  and 
Research  (CBIR)  on  chemistry, 
manufacturin; ;,  and  controls  (CMC) 
information. 

DATES:  Submi :  written  conmients  on  the 
draft  guidance  by  May  4,  2000.  General 
comments  on  agency  guidance 
documents  an  i  welcome  at  any  time. 
ADDRESSES:  C  )pies  of  this  draft 
guidance  for  i  idustry  are  available  on 
the  Internet  al  http://www.fda.gov/cder/ 
guidance/ind(  x.htm,  or  http:// 
www.fda.govj  cber/guidelines.htm. 
Submit  writte  a  requests  for  single 
copies  of  the  draft  guidance  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Adii  linistration,  5600  Fishers 
Lane,  Rockvil  e,  MD  20857;  or  to  the 
Office  of  Com  munication.  Training,  and 
Manufacturer!  Assistance  (HFM-40), 
Center  for  Bic  logics  Evaluation  and 
Research,  1401  Rockville  Pike, 
Rockville.  MI  20852-1488,  FAX:  888- 
CBERFAX  or  101-827-3844.  Send  one 
self-addressee  adhesive  label  to  assist 
the  office  in  p  recessing  your  requests. 
Submit  writte  a  comments  on  the  draft 
guidance  to  tl  e  Dockets  Management 
Branch  (HFA-  305),  Food  and  Drug 
Administratic  n,  5630  Fishers  Lane,  rm. 
1061,  Rockvil  e.  MD  20852. 


I  (FORMATION  CONTACT: 
vioore.  Center  for  Drug 
and  Research  (HFD- 
and  Drug 
Administration,  5600  Fishers  Lane. 
MD  20857,  301-827- 


FOR  FURTHER 
Stephen  K. 
Evaluatioh 
501),  FooH 


Rockville , 
6430; or 
Robert  A.  Yfetter 
Evaluatio  n 
Bldg.  N2iB 
Bethesda 
0373. 


SUPPLEMENTA  lY 

aimouncing  tjje 
guidance  for 
Meetings  for 
Biologies 
and  Controls 
guidance 
held  between 
(l)Pre-IND.  ( 
pre-new  drug 


,  Center  for  Biologies 
and  Research  (HFM-IO), 

8800  Rockville  Pike, 
MD  20892,  301-827- 


INFORMATION:  FDA  is 
availability  of  a  draft 
ndustry  entitled  "IND 
luman  Drugs  and 
Chi  imistry.  Manufacturing, 
nformation."  Pais  draft 
covf  rs  three  kinds  of  meetings 
sponsors  and  the  agency: 
)  end-of-phase  2,  and  (3) 
application  or  pre- 


biologies  license  application.  These 
meetings  address  questions  and 
scientific  issues  that  arise  during  the 
course  of  clinical  investigations,  aid  in 
the  resolution  of  problems,  and  facilitate 
evaluation  of  the  drug.  The  meetings 
often  coincide  with  critical  points  in  the 
drug  development  and/or  regulatory 
process.  This  draft  guidance  is  intended 
to  assist  in  making  these  meetings  on 
CMC  information  more  efficient  and 
effective  by  providing  information  on 
the:  (1)  Purpose,  (2)  meeting  request  (3) 
information  package,  (4)  format,  and  (5) 
focus  of  the  meeting. 

This  Level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27, 1997).  The  draft  guidance 
represents  the  agency's  current  thinking 
on  "IND  Meetings  for  Human  Drugs  and 
Biologies;  Chemistry,  Manufacturing, 
and  Controls  Information."  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes,  regulations,  or  both. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  arc  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  conmients  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  24,  2000. 
Margaret  M.  Dotzel, 

Acting  Associatt;  Commissioner  for  Policy. 
[FR  Doc.  00-2436  Filed  2-3-00;  8:45  am] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  And  Services 

Administration 

« 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(e)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 


Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality',  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Loan  Information 
System  Records  for  the  DHHS  and 
DHUD  Hospital  Mortgage  Insurance, 
Guarantee,  and  Direct  Loan  Programs 
(OMB  0915-0174)— Extension 

The  Division  of  Facilities  Loans 
within  the  Health  Resources  and^ 
Services  Administration  monitors 
outstanding  direct  and  guaranteed  loans 
made  under  Section  621  of  Title  VI  and 
Section  1601  of  Title  XVI  of  the  Public 
Health  Service  Act,  as  well  as  loans 
insured  under  the  Section  242  Hospital 
Mortgage  Insurance  Program  of  the 
National  Housing  Act.  These  programs 
were  designed  to  aid  construction  and 
modernization  of  health  care  facilities 
by  increasing  the  access  of  facilities  to 
capital  through  the  assimaption  of  the 
mortgage  credit  risk  by  the  Federal 
Government. 

Operating  statistics  and  financial 
information  are  collected  annually  from 
hospitals  with  mortgages  that  are 
insured  under  these  programs.  The 
information  is  used  to  monitor  the 
financial  stability  of  the  hospitals  to 
protect  the  Federal  investment  in  these 
facilities.  The  form  used  for  the  data 
collection  is  the  HcHpital  Facility  Data 
Abstract.  No  changes  in  the  form  are 
proposed. 

The  estimated  response  burden  is  as 
follows: 
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Form 


Hospital  Facility  Data  Abstract 


Number  of 
respondents 


150 


Responses 

per 
respondent 


1 


Hours  per 
response 


Total  hour 
burden 


150 


Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  28,  2000. 

Jane  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

(FR  Doc.  00-2433  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Resources  and  Services 
Administration 

Availability  of  Funds  for  Grants  for  ttte 
Community  Access  Program 

AGENCY:  Health  Resoiut:es  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of  $25 
million  to  assist  communities  and  their 
safety  net  providers  in  developing 
integrated  health  care  delivery  systems 
that  serve  the  luiinsiured  and 
underinsured  with  greater  efficiency 
.  and  improved  quality  of  care.  The  $25 
million  in  available  funding  has  been 
appropriated  under  the  FY  2000  HHS 
Appropriations  Act. 

]n  FY  2000,  HRSA  will  provide 
funding  for  approximately  20 
commimities  to  further  their 
development  of  integrated  delivery 
systems  for  the  uninsiu-ed  emd 
imderinsured.  Grants  will  vary  in  size, 
based  on  the  scope  of  the  project  and 
the  size  of  the  service  area. 

During  the  first  year  of  funding  for 
this  program,  HRSA  will  support 
infrastructiu"e  development  in 
communities  that  have  already  begiui  to 
reorganize  and  integrate  their  health 
care  deUvery  systems.  FY  2000  funding 
is  not  intended  to  support  those 
communities  that  have  not  yet  begim 
the  planning  and  development  of 
necessary  organizational  structure. 

Up  to  100  communities  may 
ultimately  be  funded  as  part  of  this 
nationed  program  targeted  by  the 
Administration  to  spend  $1  billion  over 
five  years.  FY  2000  funded  commiuiities 


may  be  eligible  for  available  FY  2001 
funding  (assuming  continued 
appropriations)  to  support  further 
infrastruct\u«  development  and  filling 
service  gaps.  In  addition,  using  the 
experiences  of  the  FY  2000  funded 
communities  as  potential  models  for 
adaptation,  FY  2001  funding  is 
anticipated  for  support  of  new 
communities  for  planning  and  system 
development.  Thus,  communities  that 
have  not  yet  begun  the  planning  and 
development  of  necessary 
organizational  structure  should  have  an 
opportunity  to  apply  in  FY  2001. 

Over  the  years  that  the  program  is 
funded,  funds  are  anticipated  to  be 
available  to  fill  service  gaps  within 
coordinated  systems  of  care. 

This  program  shares  some  of  the  same 
goals  of  the  W.K.  Kellogg  Foimdation's 
Commtmity  Voices  Program  and  the 
Robert  Wood  Johnson  Foundation's 
Communities  in  Charge  Program.  Thus, 
CAP  will  take  into  account  the 
experiences  of  these  foundations  as  well 
as  other  programs  that  promote  the 
integration  of  services  to  the  uninsiu^d 
and  underinsured. 

DATES:  The  timeline  for  application 
submission,  review,  and  award  are  as 
follows: 

February  10,  2000:  Application  kits 
and  additional  guidance  will  be 
available  through  the  HRSA  Grants 
Application  Center  (GAC). 

March  7-16,  2000:  There  will  be  a 
series  of  six  pre-application  workshops 
conducted  across  the  country:  Boston, 
MA— March  7,  2000;  Atlanta,  GA— 
March  8,  2000;  Chicago,  IL^March  9, 
2000;  Dallas,  TX— March  14,  2000;  Los 
Angeles,  CA — March  15,  2000;  Seattle, 
WA  March  16,  2000. 

Jime  1,  2000:  Applications  due. 

July  3-17,  2000:  Applications 
reviewed. 

August  2000:  Site  visits  to  selected 
applicants. 

September  2000:  Grant  awards 
announced. 

ADDRESSES:  To  receive  a  complete 
application  kit  (i.e.,  application 
instructions,  necessary  forms,  and 
application  review  criteria),  contact  the 
HRSA  GAC  at:  HRSA  GAC,  1815  N.  Fort 
Meyer  Drive,  Suite  300,  Arlington,  VA 
22209,  Phone:  1-877-HRSA-123,  Fax: 
1-877-HRSA-345,  E-Mail: 
hrsagac@hrsa.gov 


FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  the 
Conununity  Access  Program  Office: 
Community  Access  Program  Office, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Suite  9A-30,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Phone:  (301)  443- 
0536,  Fax:  (301)  443-0248. 
SUPPlfMENTARY  INFORMATION:  In  1998, 

44.5  million  people  in  the  United  States 
did  not  have  health  insurance.  Of  these, 

24.6  million  were  employed — 18.7 
million  worked  full  time  and  5.9  million 
worked  part  time. 

The  uninsured  and  underinsured 
often  have  complex  medical  needs, 
remain  outside  organized  systems  of 
care,  and  have  insufficient  resources  to 
obtain  care.  They  may  defer  care  or  not 
receive  needed  services,  and  they  are 
about  half  as  likely  to  receive  a  routine 
check-up  as  insured  adults.  The 
uninsured  and  underinsured  also  rely 
heavily  on  expensive  emergency  rooms, 
and  because  they  lack  a  routine  source 
of  care,  they  often  do  not  receive  needed 
follow-up  services. 

Many  of  the  uninsured  and 
underinsured  rely  on  the  nation's 
institutions,  systems,  and  individual 
health  professionals  that  provide  a 
significant  volume  of  health  care 
services  without  regard  for  ability  to 
pay.  In  many  communities,  these 
providers  are  struggling  to  care  for  the 
increasing  numbers  of  uninsured  and 
underinsured  individuals.  They  face 
many  challenges  such  as  an  uneven 
distribution  of  the  burden  of 
uncompensated  care,  the  fragmentation 
of  services  for  the  luiinsured, 
insufficient  nimibers  of  certain  types  of 
providers,  reduced  Medicaid  revenues, 
and  a  growing  need  for  mental  health 
and  substance  abuse  services. 

While  integration  among  these 
providers  is  critical  to  serve  the 
uninsured  and  underinsured  with 
greater  efficiency  and  to  improve  quality 
of  care,  many  of  these  providers  are  so 
pressiu^d  by  basic  caregiving  tasks,  that 
they  need  assistance  to  coordinate  their 
efforts  with  other  providers  and  to 
develop  integrated  community-based 
systems  of  care. 

The  Community  Access  Program 

Program  Purpose 

The  purpose  of  this  program  is  to 
assist  communities  and  consortia  of 
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health  care  providers  to  develop  the 
infrastructur*  necessary  to  fully  develop 
or  strengthen!  integrated  health  systems 
of  care  that  cbordinate  health  services 
for  the  uninsired  and  underinsured. 
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funding  after  these  federal  grants  no 
longer  exist.  The  successful  applicant 
will  work  with  its  county  board,  city 
council,  state  legislature,  and  state 
health  programs  to  assure  the 
coordination  and  efficient  use  of  all 
available  resources  to  achieve  program 
goals. 

There  is  no  one  successful  model  that 
we  are  trying  to  replicate.  Rather,  there 
are  several  models  that  already  exist  and 
that  each  community  may  draw  from  in 
creating  a  program  to  address  its  own 
needs. 

In  surveying  innovative  community 
approaches  to  the  provision  of  safety  net 
services,  we  have  come  across 
communities  that  have: 

•  combined  the  development  of 
managed  care  networks  for  the  indigent 
funded  through  local  tax  increases  and 
the  redirection  of  funds  towards  the  care 
network  and  away  from  the  support  of 
tertiary  care  at  public  hospitals; 

•  Redistributed  caseload  to  private 
providers  because  of  the  forced  closure 
of  public  hospitals; 

•  Coordinated  the  provision  of  care 
through  public  hospitals,  public  health 
departments,  and  community  health 
centers; 

•  Linked  hospital  and  clinic  services 
through  state  of  the  art  data  systems  and 
are  able  to  create  seamless  transitions 
between  Medicaid,  uninsured,  and 
insured  status  for  low  income 
populations; 

•  Linked  behavioral  and  acute  care 
service  provision;  and 

•  Created  networks  to  allocate 
uncompensated  ambulatory  care  loads 
among  phvsicians. 

We  are  looking  for  applicants  with 
clear  goals,  an  operational  plan  for 
meeting  those  goals,  a  history  of 
commitment  to  serving  indigent 
populations,  and  enough  of  a  track 
record  to  indicate  a  fair  chance  at  being 
successful.  Innovative  proposals  for 
sustaining  the  service  delivery 
component  of  projects  could  include 
state  redirection  of  DSH  funds  or 
general  assistance  funds,  creative  use  of 
local  or  state  taxing  authorities,  use  of 
tobacco  settlement  funds,  cmd  creative 
partnerships  with  the  provider  and 
business  communities.  Applications 
will  be  judged  from  the  perspective  of 
whether  the  financing  proposed  is 
realistic — given  state  and  community 
resources — and  appropriate  to  the 
project  proposed. 

Funded  Projects  Will  Contain  Several 
Common  Elements 

Community  Need:  Commimities 
funded  through  this  program  will  have 
high  or  increasing  rates  of  uninsured 
and  underinsured  and  will  have 


identified  specific  organizational  needs 
within  existing  delivery  systems.  A 
"community"  for  the  purpose  of  this 
program  may  be  based  on  geography  or 
a  population  group  (e.g.,  the  homeless) 
as  defined  by  the  people  in  the 
community. 

Collaboration  Among  Safety  Net 
Providers:  The  proposed  system  should 
build  upon  current  investments  in 
communities  for  serving  these 
populations  and  include  the  safety  net 
providers  who  have  traditionally 
provided  services  without  regard  to  the 
ability  to  pay.  The  coalition  should  be 
built  upon  formal  arrangements  among 
the  partners  that  define  the  extent  of  the 
commitment  and  involvement  in  policy 
development  and  decision-making  from 
each  partner. 

Comprehensive  Services:  The 
proposed  system  will  include  all 
partners  necessary  to  assure  access  to  a 
full  range  of  services,  including  mental 
health  and  substance  abuse  treatment.  It 
is  anticipated  that  the  health  services* 
(prevention,  primary,  and  specialty) 
provided  by  Federally-supported 
programs  that  are  present  in  the 
community  will  be  part  of  this  coalition 
of  providers. 

Coordination  vrith  Public  Insurance 
Programs:  The  proposed  system  will 
demonstrate  coordination  with  state 
(e.g.,  memorandum  of  agreements) 
programs  to  ensure  that  eligible 
beneficiaries  are  enrolled  in  public 
insurance  programs  (e.g.,  S-CHIP, 
Medicaid). 

Community  Involvement:  There  is 
strong  community  support  for  these 
efforts  that  provide  a  broad  foundation 
of  assistance  to  the  provider  community 
undertaking  this  project.  Management 
and  governance  structures  are  in  place 
that  assure  accountability  to  funders 
and  define  the  community  role  in 
setting  policy.  The  commimity 
involvement  in  the  development, 
implementation,  and  governance  of  the 
project  will  be  evident.  This  should 
include  the  leadership  within  the 
appropriate  legislative  and  executive 
bodies,  providers  identified  above, 
health  plans  and  payers,  and 
community  leaders. 

Sustainability:  A  plan  for  long-term 
sustainability^is  designed  and  has 
commimity  consensus.  There  is 
evidence  that  the  program  is  capable  of 
leveraging  other  sources  of  funds  and 
integrating  current  funding  sources  in  a 
way  to  assure  long-term  sustainability  of 
the  project. 

Eligible  Applicants 

To  encourage  the  development  of 
various  types  of  system  integration 
models,  this  program  seeks  a  variety  of 
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applicants  representing  all  types  of 
communities.  Applicants  who  receive 
funding  may  be  large  health  care 
systems  or  small  organizations. 
Applications  are  encouraged  from  large 
urbem  areas «  small  rural  communities, 
and  tribal  organizations. 

Applications  may  be  submitted  by 
public,  private,  and  non-profit  entities 
that  demonstrate  a  commitment  to  and 
experience  with  providing  a  continuum 
of  care  to  iminsured  individuals.  Each 
applicant  must  represent  a  community- 
wide  coalition  that  is  committed  to  the 
project  and  includes  safety  net 
providers  (where  they  exist)  who  have 
traditionally  provided  care  to  the 
community's  uninsured  and 
underinsured  regardless  of  ability  to 
pay.  The  community-wide  coalition 
must  consist  of  partners  from  all  levels 
of  care  (i.e.,  primary,  secondary, 
tertiary)  and  partners  who  represent  a 
range  of  services  (e.g.,  mental  health  and 
substance  abuse  treatment,  maternal  and 
child  health  care,  oral  health,  HIV/ 
AIDS). 

Examples  of  eligible  applicants  who 
may  apply  on  behalf  of  the  community- 
wide  coalition  include  but  are  not 
limited  to: 

•  A  consortium  or  network  of 
providers  [e.g.,  public  and  charitable 
hospitals;  community,  migrant, 
homeless,  public  housing,  and  school- 
based  health  centers;  rural  health 
clinics;  free  health  clinics;  teaching 
hospitals  and  health  professions 
education  schools) 

•  Local  government  agencies  (e.g., 
local  public  health  departments  with 
service  delivery  components) 

•  Tribal  governments 

•  Managed  care  plans  or  other  payers 
(e.g.,  HMOs,  insurance  companies) 

Agencies  of  State  governments,  multi- 
state  health  systems,  or  special  interest 
groups  may  submit  applications  on 
behalf  of  multiple  communities  if  they 
demonstrate  the  ability  to  coordinate 
commimity  health  care  delivery  systems 
and  bring  resources  to  the  community. 

Competing  applications  for  the  same 
patient  population  will  not  be 
considered  for  funding;  therefore, 
applicants  from  the  same  community 
are  required  to  collaborate. 

Funding  Criteria 

•  Review  criteria  that  will  be  used  to 
evaluate  applications  include: 

•  Evidence  of  progress  towards 
integration  prior  to  application  for 
funding 

•  Evidence  that  the  target  population 
has  a  high  or  increasing  rate  of 
uninsiu-ance 


•  Evidence  of  established 
partnerships  among  a  broad-based 
community  consortium 

•  Appropriateness  and  quality  of 
clinical  services  to  be  provided 

•  Commitments  from  local 
govermnent  agencies,  public  and  private 
health  care  providers,  community 
leaders 

•  Demonstration  of  existing  and 
sustainable  public  and  private  funding 
sources 

•  Accountable  management  and 
budget  plan 

•  Commitment  to  self  evaluation  and 
participation  in  a  national  evaluation 

Program  Expectations 

Funding  through  this  initiative  may 
be  used  to  support  a  variety  of  projects 
that  would  improve  access  to  all  levels 
of  care  for  the  luiinsured  and 
underinsured.  While  each  community 
should  design  a  program  that  best 
addresses  the  needs  of  the  uninsured 
and  underinsiued,  and  the  providers  in 
their  community,  funding  is  intended  to 
encourage  safety  net  providers  to 
develop  coordinated  care  systems  for 
the  community's  uninsured  and 
underinsured. 

Examples  of  activities  that  could  be 
supported  with  this  funding  include: 

•  Offering  a  comprehensive  delivery 
system  for  the  uninsured  and 
underinsured  through  a  network  of 
safety  net  providers.  [Single  registration, 
eligibility  systems) 

•  Integrating  preventive,  mental 
health,  substance  abuse,  HIV/ AIDS,  and 
maternal  and  child  health  services 
within  the  system.  [Block  grant  funded 
services,  other  DHHS  programs,  state 
and  local  programs] 

•  Developing  a  shared  information 
system  among  the  community's  safety 
net  providers.  [Tracking,  case 
management,  medical  records,  financial 
records] 

•  Developing  and  incorporating 
shared  clinical  protocols,  quality 
improvement  systems,  utilization 
management  systems,  and  er;-or 
prevention  systems. 

•  Sharing  core  management 
functions.  [Finance,  purchasing," 
appointment  systems] 

•  Coordinating  and  strengthening 
priority  services  to  specific  targeted 
patient  groups. 

•  Developing  affordable 
pharmaceutical  services. 

Use  of  Grant  Funds 

Funding  provided  through  this 
program  may  NOT  be  used  to  substitute 
for  or  duplicate  funds  currently 
supporting  similar  activities.  Grant 
funds  may  support  costs  such  as: 


•  Project  staff  salaries 

•  Considtant  support 

•  Management  iriormation  systems 
(e.g.,  hardware  and  software) 

•  Project-related  travel 

•  Other  direct  expenses  necessary  for 
the  integration  of  administrative, 
clinical,  information  system,  or 
financial  functions 

•  Program  evaluation  activities 
With  appropriate  justification  on  why 

funds  are  needed  to  support  the 
following  costs,  up  to  15  percent  of 
grant  funds  may  be  used  for: 

•  Alteration  or  renovation  of  facilities 

•  Primary  care  site  development 

•  Service  expansions  or  direct  patient 
care 

Grant  funds  may  NOT  be  used  for: 

•  Construction 

•  Reserve  requirements  for  state 
insurance  licensure 

Expected  Results 

The  integration  and  coordination  of 
services  among  a  community's  safety 
net  providers  are  expected  to  result  in: 

•  A  system  of  care  that  provides 
coordinated  coverage  to  the  target 
population. 

•  Increased  access  to  primary  care 
resulting  in  a  reduction  in  hospital 
admissions  for  ambulatory  sensitive 
conditions  among  the  uninsured  and 
underinsured. 

•  Elimination  of  imnecessary, 
duplicate  functions  in  service  delivery 
and  administrative  functions,  resulting 
in  savings  to  reinvest  in  the  system. 

•  Increased  numbers  of  low-income 
uninsured  people  with  access  to  a  full 
range  of  health  services. 

Dated:  January  31,  2000. 
Claude  Earl  Fox, 
Administrator. 

[FR  Doc.  00-2567  Filed  2-3-00;  8:45  am] 
BILUNG  CODE  4160-15-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting; 
Correction 

In  Federal  Register  Document  00- 
1032  appearing  on  page  2634  in  the 
issue  for  Tuesday,  )anuary  18,  2000,  the 
February  10-11.  2000,  meeting  dates  of 
the  "National  Advisory  Council  on 
Migrant  Health"  are  incorrect.  The 
meeting  will  be  held  on  February  11-12, 
2000;  9:00  a.m.-5:00  p.m. 

All  other  information  is  correct  as  it 
appears. 
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Dated:  Janubry 
fane  M .  Hani  son 

Director,  Division 
Coordination 
[FR  Doc.  00-^434 
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Filed  2-3-00;  8:45  am] 


4I60-1S-P 


DEPARTM^  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  Lls<  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  laboratories  That  Have 
Withdrawn  ^rom  the  Program 

agency:  Substance  Abuse  and  Mental 
Health  Servjces  Administration,  HHS. 
action:  Notice. 


summary:  T  le  Department  of  Health  and 
Human  Sen,  ices  notifies  Federal 
agencies  of  I  he  laboratories  currently 
certified  to  ineet  standards  of  Subpart  C 
of  Mandatoi  y  Guidelines  for  Federal 
Workplace  1  irug  Testing  Programs  (59 
FR  29916.  2  )925).  A  similar  notice 
listing  all  cv  rrently  certified  laboratories 
will  be  publ  shed  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  com  Aete  the  certification 
process.  If  a  ly  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  th€  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  lab<  ratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  dui  ing  the  past  month,  it  will 
be  listed  at  t  lie  end,  and  will  be  omitted 
from  the  mc  nthly  listing  thereafter. 

This  Notii  :e  is  available  on  the 
internet  at  i.  le  following  website;  http:/ 
/wmcare.sai  nhsa.gov 
FOR  FURTHEI  INFORMATION  CONTACT:  Mrs. 
Giselle  Hers  ii  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lam  i,  Rockwall  2  Building, 
Room  815. 1  :ockville.  Maryland  20857; 
Tel:  (301)  413-6014.  Fax:  (301)  443- 
3031. 

SPECIAL  NOT ::  Please  use  the  above 
address  for  i  Jl  surface  mail  and 
correspond*  nee.  For  all  overnight  mail 
service  use  '  he  following  address: 
Division  of  iVorkplace  Programs,  5515 
Security  Laiie,  Room  815,  Rockville, 
Maryland  2^852. 
SUPPLEMENTiRiRY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  )rug  Testing  were  developed 
in  accordan  ;e  with  Executive  Order 
12564  and  s  action  503  of  Pub.  L.  100- 


71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  imdergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories,8901  W.  Lincoln  Ave.,West 
AUis,  WI  53227.414-328-7840/800-B77- 
7016, (Formerly:  Bayshore  Clinical 
Laboratory). 

Advanced  Toxicology  Network, 3560  Air 
Center  Cove,  Suite  101. Memphis,  TN 
38118.901-794-5770/888-290-1150. 

Aegis  Analytical  Laboratories,  Inc.. 345  Hill 
Ave., Nashville,  TN  37210.615-255-2400. 

Alabama  Reference  Laboratories,  Inc., 543 
South  Hull  St. .Montgomery.  AL 
36103.800-541-4931/334-263-5745. 

Alliance  Laboratory  Services, 3200  Burnet 
Ave.,Cincinnati,  OH  45229.513-585- 
9000, (Formerly:  Jewish  Hospital  of 
Cincinnati,  Inc.). 

American  Medical  Laboratories,  Inc., 14225 
Newbrook  Dr.,Chantilly.  VA  20151,703- 
802-6900. 

Associated  Pathologists  Laboratories, 
Inc.,4230  South  Burnham  Ave.,  Suite 
250,Las  Vegas,  NV  89119-5412,702-733- 
7866/800-433-2750. 

Baptist  Medical  Center — Toxicology 

Laboratory ,9601  1-630,  Exit  7,Little  Rock, 
AR72205-7299.501-202-2783,(Formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center). 

Clinical  Reference  Lab, 8433  Quivira 

Rd..Lenexa.  KS  66215-2802800-445-6917. 

Cox  Health  Systems,  Department  of 
Toxicology, 1423  North  Jefferson 
Ave.,Springfield,  MO  65802,800-876- 
3652/4 17-269-3093. (Formerly:  Cox 
Medical  Centers). 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory  .Great  Lakes,  IL.P.O.  Box  88- 
6819.Great  Lakes.  IL  60088-6819,847-688- 
2045/847-688-4171. 

Diagnostic  Services  Inc..  dba  DSI, 12700 
Westlinks  Drive.Fort  Myers,  FL  33913,941- 
561-8200/800-735-5416. 

Doctors  Laboratory,  IncP.O.  Box  2658.2906 
Julia  Dr.,Valdos'ta,  GA  31604,912-244- 
4468. 


DrugProof,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC;i229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,Seattle, 
WA  98104,206-386-2672/800-898- 
0180, (Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof, Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.). 

DnigScan,  Inc.P.O.  Box  2969,1119  Meams 
Rd., Warminster,  PA  18974,215-674-9310. 

Dynacare  Kasper  Medical 
Laboratories  *  ,14940-1 23  Ave.  .Edmonton, 
Alberta. Canada  T5V  184,780-451-3702/ 
800-661-9876. 

ElSohly  Laboratories,  Inc.,5  Industrial  Park 
Dr.,Oxford,  MS  38655,601-236-2609. 

Gamma-Dynacare  Medical  Laboratories*, A 
Division  of  the  Gamma-Dynacare 
Laboratory  Partnership,245  Pall  Mall 
St.,London,  ON.Canada  N6A  lP4,519-679- 
1630. 

General  Medical  Laboratories,36  South 
Brooks  St.,Madison,  WI  53715,608-267- 
6267. 

Hartford  Hospital  Toxicology  Laboratory  ,80 
Seymour  St.,Hartford,  CT  06102-5037,860- 
545-6023. 

Info-Meth,112  Crescent  Ave.,Peoria,  IL 
61636,309-671-5199/800-752- 
1835, (Formerly:  Methodist  Medical  Center 
Toxicology  Laboratory). 

Integrated  Regional  Laboratories,5631  NW 
33rd  Avenue, Fort  Lauderdale,  FL 
33309,954-777-0018,  800-522- 
0232, (Formerly:  Cedars  Medical  Center, 
Department  of  Pathology). 

KroU  Laboratory  Specialists,  Inc., 1111 
Newton  St.,Gretna,  LA  70053,504-361- 
8989/800-433-3823,(Formerly:  Laboratory 
Specialists,  Inc.). 

Laboratory  Corporation  of  America 
Holdings. 1904  Alexander  Drive.Research 
Triangle  Park.  NC  27709.919-572-6900/ 
800-833-3984,(Formerly:  LabCorp 
Occupational  Testing  Services,  Inc., 
CompuChem  Laboratories,  Inc.; 
CompuChem  Laboratories,  Inc.,  A 
Subsidiary  of  Roche  Biomedical 
Laboratory:  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 
Group). 

Laboratory  Corporation  of  America 
Holdings,4022  Willow  Lake 
Blvd., Memphis,  TN  38118,901-795-1515/ 
800-233-6339,(Formerly:  LabCorp 
Occupational  Testing  Services, 
Inc.,MedExpress/National  Laboratory 
Center). 

LabOne,  Inc. ,10101  Renner  Blvd.,Lenexa,  KS 
66219.913-888-3927/800-728- 
4064, (Formerly:  Center  for  Laboratory 
Services,  a  Division  of  LabOne,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,69  First  Ave.,Raritan.  NJ 
08869,908-526-2400/800-437- 
4986, (Formerly:  Roche  Biomedical 
Laboratories.  Inc.) 

Marshfield  Laboratories.Forensic  Toxicology 
Laboratory.lOOO  North  Oak 
Ave.,Marshfield,  WI  54449,715-389-3734/ 
800-331-3734 

MAXXAM  Analytics  Inc. ',5540  McAdam 
Rd.,Mississauga,  ON.Canada  L4Z  1P1,905- 
890-2555,(Formerly:  NOVAMANN 
(Ontario)  Inc.) 

Medical  College  Hospitals  Toxicology 
Laboratory, Department  of  Pathology, 3000 
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Arlington  Ave.,Toledo.  OH  43614,419- 
383-5213 

MedTox  Laboratories,  Inc.. 402  W.  County  Rd. 
D.St.  Paul.  MN  55112,651-636-7466/800- 
832-3244 

MetroLab-Legacy  Laboratory  Services, 1225 
NE  2nd  Ave., Portland,  OR  97232,503-413- 
5295/800-950-5295 

Minneapolis  Veterans  Affairs  Medical 
Center,Forensic  Toxicology  Laboratory, 1 
Veterans  Drive.Minneapolis,  Minnesota 
55417.612-725-2088 

National  Toxicology  Laboratories,  Inc., 1100 
California  Ave.,Bakersfield,  CA  93304,661- 
322-4250 

NWT  Drug  Testing,l  141  E.  3900  South,Salt 
Lake  City,  UT  84124,801-268-2431/800- 
322-3361, (Formerly:  North  West 
Toxicology,  Inc.) 

One  Source  Toxicology  Laboratory,  Inc. ,1705 
Center  Street.Deer  Park,  TX  77536,713- 
920-2559,(Formerly:  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division;  UTMB  Pathology-Toxicology 
Laboratory) 

Oregon  Medical  Laboratories,P.O.  Box 

972.722  East  11th  Ave..Eugene,  OR  97440- 
0972,541-687-2134 

Pacific  Toxicology  Laboratories,6160  Variel 
Ave., Woodland"  Hills,  CA  91367.818-598- 
3110,(Formerly:  Centinela  Hospital  Airport 
Toxicology  Laboratory) 

Pathology  Associates  Medical 
Laboratories, 11604  E.  Indiana, Spokane, 
WA  99206,509-926-2400/800-541-7891 

PharmChem  Laboratories,  Inc.,1505-A 
O'Brien  Dr.,Menlo  Park,  CA  94025,650- 
328-6200/800-446-5177 

PharmChem  Laboratories,  Inc.,  Texas 
bivision,7606  Pebble  Dr.,Fort  Worth,  TX 
76118,817-215-fl800,(Formerly:  Harris 
Medical  Laboratory) 

Physicians  Reference  Laboratory, 7800  West 
110th  St.,Overland  Park,  KS  66210,913- 
339-0372/800-821-3627 

Poisonlab,  Inc. ,7272  Clairemont  Mesa 

Blvd.,San  Diego,  CA  92111,619-279-2600/ 
800-882-7272 

Quest  Diagnostics  Incorporated,3175 
Presidential  Dr., Atlanta,  GA  30340,770- 
452-1 590,(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,4444 
Giddings  Road,Aubum  Hills,  MI 
48326,810-373-9120/800-444- 
0106,(Formerly:  HealthCare/Preferred 
Laboratories,  HealthCare/MetPath, 
CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  National 
Center  for  Forensic  Science, 1901  Sulphur 
Spring  Rd., Baltimore,  MD  21227,410-536- 
1485, (Formerly:  Maryland  Medical 
Laboratory,  Inc.,  National  Center  for 
Forensic  Science,  CORNING  National 
Center  for  Forensic  Science) 

Quest  Diagnostics  Incorporated,8000 

Sovereign  Row,Dallas,  TX  75247,214-638- 
1301, (Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,4770  Regent 
Blvd. .Irving,  TX  75063,972-916-3376/800- 
526-0947,(Formerly:  Damon  Clinical 


Laboratories,  Damon/MetPath.  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated, 801  East 
Dixie  Ave..Leesburg,  FL  34748,352-787- 
9006,(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  Doctors  &  Physicians 
Laboratory) 

Quest  Diagnostics  Incorporated, 400  Egypt 
Rd.,Norristovra,  PA  19403,610-631-4600/ 
800-877-7484,(Formerly:  SmithKline 
Beecham  Clinical  Laboratories,  SmithKline 
Bio-Science  Laboratories) 

Quest  Diagnostics  Incorporated.875 
Greentree  Rd.,  4  Parkway  Ctr.,Pittsburgh, 
PA  15220-3610,412-920-7733/800-574- 
2474, (Formerly:  Med-Chek  Laboratories, 
Inc.,  Med-Chek/Damon,  MetPath 
Laboratories,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated, 506  E.  State 
Pkv»ry.,Schaumburg.  IL  60173,800-669- 
6995/847-885-2010,(Formerly:  SmithKline 
Beecham  Clinical  Laboratories, 
International  Toxicology  Laboratories) 

Quest  Diagnostics  Incorporated. 7470  Mission 
Valley  Rd.,San  Diego,  CA  92108-4406,619- 
686-3200/800-446-4728,(Formerly: 
Nichols  Institute,  Nichols  Institute 
Substance  Abuse  Testing  (NISAT), 
CORNING  Nichols  histitute.  CORNING 
Clinical  Laboratories] 

Quest  Diagnostics  of  Missouri  LLC, 2320 
Schuetz  Rd.,St.  Louis.  MO  63146.314-991- 
1311/800-288-7293,{Formeriy:  Quest 
Diagnostics  Incorporated,  Metropolitan 
Reference  Laboratories,  Inc.,  CORNING 
Clinical  Laboratories,  South  Central 
Division) 

Quest  Diagnostics  Incorporated. One  Malcolm 
Ave.,Teterboro.  N)  07608,201-393- 
5590,(Formerly:  MetPath,  Inc.,  CORNING 
MetPath  Clinical  Laboratories,  CORNING 
Clinical  Laboratory) 

Quest  Diagnostics  Incorporated. 7600  Tyrone 
Ave.,Van  Nuys,  CA  91405,818-989-2520/ 
800-877-2S20,(Formerly:  SmithKline 
Beecham  Clinical  Laboratories) 

San  Diego  Reference  Laboratory ,61 22  Nancy 
Ridge  Dr.San  Diego,  CA  92121,800-677- 
7995 

Scientific  Testing  Laboratories,  Inc. ,463 
Southlake  Blvd..Richmond.  VA  23236,804- 
378-9130  i 

Scott  &  White  Drug  Testing  Laboratory  .600  S. 
25th  St.,Temple,  TX  76504,254-771-8379/ 
800-749-3788 

S.E.D.  Medical  Laboratories.5601  Office 
Blvd.,Albuquerque,  NM  87109.505-727- 
6300/800-999-5227 

South  Bend  Medical  Foundation,  Inc. ,530  N. 
Lafayette  Blvd.,South  Bend.  IN  46601,219- 
234-4176 

Southwest  Laboratories,2727  W.  Baseliqe 
Rd.,Tempe,  AZ  85283.602-438-8507 

Sparrow  Health  System,Toxicology  Testing 
Center.St.  Lawrence  Campus, 1210  W. 
Saginaw.Lansing,  MI  48915,517-377- 
0520, (Formerly:  St.  Lawrence  Hospital  & 
Healthcare  System) 

St.  Anthony  Hospital  Toxicology 
Laboratory.lOOO  N.  Lee  St. .Oklahoma  City, 
OK  73101,405-272-7052 

Toxicology  &  Drug  Monitoring 
Laboratory, University  of  Missouri  Hospital 


&  Clinics,2703  Clark  Lane,  Suite  B,  l^wer 
LeveLColumbia.  MO  65202.573-882-1273 
Toxicology  Testing  Service,  Inc.. 5426  N.W. 

79th  Ave.,Miami.  FL  33166.305-593-2260 
UNILAB. 18408  Oxnard  St..Tarzana.  CA 
91356,818-996-7300/800-492- 
0800,(Formerly:  MetWest-BPL  Toxicology 
Laboratory) 
Universal  Toxicology  Laboratories, 
LLC.10210  W.  Highway  80.Midland,  Texas 
79706,915-561-8851/888-953-8851 
The  following  laborators'  is  voluntarily 
withdrawing  from  the  NLCP  program, 
effective  February  1,  2000:  Quest  Diagnostics 
LLC  (IL),  1355  Mittel  Blvd..  Wood  Dale.  IL 
60191.  630-595-3888.  (Formeriy:  Quest 
Diagnostics  Incorporated.  MetPath,  Inc.. 
CORNING  MetPath  Clinical  Laboratories, 
CORNING  Clinical  Laboratories  Inc.) 

Richard  Kopanda. 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
IFR  Doc.  00-2461  Filed  2-3-00;  8:45  am] 

BnXING  CODE  4160-20-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4557-fM)5] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 


*  The  Standards  Council  of  Canada  (SCC)  voted 
to  end  its  Laboratory  Accreditation  Program  for 
Substance  Abuse  (LAPSA)  effective  May  12.  1998. 
Laboratories  certified  through  that  program  were 
accredited  to  conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of  Transportation 
(DOT)  regulations.  As  of  that  date,  the  certification 
of  those  accredited  Canadian  laboratories  will 
continue  under  DOT  authority.  The  responsibility 
for  conducting  quarterly  performance  testing  plus 
periodic  on-site  inspections  of  those  LAPSA- 
accredited  laboratories  was  transferred  to  the  U.S. 
DHHS.  with  the  DHHS'  National  Laboratory 
Certification  Program  (NLCP)  contractor  continuing 
to  have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be  considered  for 
the  NLCP  may  apply  directly  to  the  NLCP 
contractor  just  as  U.S.  laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that  DOT 
certify  the  laboratory  (Federal  Register.  16  July 
1996)  as  meeting  the  minimum  standards  of  the 
"Mandatory  Guidelines  for  Workplace  Drug 
Testing"  (59  Federal  Register.  9  |une  1994.  Pages 
29906-29931).  After  receiving  the  DOT 
certification,  the  laboratory  will  be  included  in  the 
monthly  list  of  DHHS  certified  laboratories  and 
participate  in  the  NLCP  certification  maintenance 
program. 
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HUD  for  suit  ibility  for  possible  use  to 
assist  the  hoi  neless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffat,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410:  telepLone  (202)  708-1234;  TTY 
number  for  tl  le  hearing-  and  speech- 
impaired  (20  2)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-f -ee  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTA  RY  INFORMATION:  In 
accordance  vith  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  tc  identify  Federal  buildings 
and  other  rea  1  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless ,  The  properties  were 
reviewed  usi  ig  information  provided  to 
HUD  by  Fede  ral  landholding  agencies 
regarding  un  itilized  and  underutilized 
buildings  ani  real  property  controlled 
by  such  agen  :ies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  prop  jrty.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12. 1988  Court  Order  in 
National  Coc  lition  for  the  Homeless  v. 
Veterans  Adi  ninistration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  accor(  ing  to  the  following 
categories:  Si  litable/available,  suitable/ 
unavailable,  >uitable/to  be  excess,  and 
unsuitable.  7  he  properties  listed  in  the 
three  suitabl(  i  categories  have  been 
reviewed  by  he  landholding  agencies, 
and  each  age  icy  has  transmitted  to 
HUD:  (1)  Its  i  ntention  to  make  the 
property  ava  lable  for  use  to  assist  the 
homeless,  (2  its  intention  to  declare  the 
property  exci  !ss  to  the  agency's  needs,  or 
(3)  a  statemei  it  of  the  reasons  that  the 
property  can  lot  be  declared  excess  or 
made  availal  le  for  use  as  facilities  to 
assist  the  hoi  leless. 

Properties  isted  as  suitable/available 
will  be  available  exclusively  for 
homeless  us<  for  a  period  of  60  days 
from  the  dat«  of  this  Notice.  Homeless 
assistance  pr  aviders  interested  in  any 
such  propert  f  should  send  a  written 
expression  o  interest  to  HHS,  addressed 
to  Brian  Roo:  ley.  Division  of  Property 
Management  Program  Support  Center, 
HHS,  room  5  B-41.  5600  Fishers  Lane. 
Rockville,  M  D  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  1  le  interested  provider  an 
application  \  acket,  which  will  include 
instructions  or  completing  the 
application,  n  order  to  maximize  the 
opportunity  o  utilize  a  suitable 
property,  pre  viders  should  submit  their 
written  expr  sssions  of  interest  as  soon 


as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  properly  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ENERGY:  Mr.  Tom 
Knox,  Department  of  Energy,  Office  of 
Contract  and  Resource  Management, 
MA-53,  Washington,  DC  20585;  (202) 
586-8715;  GSA:  Mr.  Brian  K.  Polly, 
Assistant  Commissioner,  General 
Services  Administration,  Office  of 
Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
0052;  NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE, 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 


Dated:  January  28,  2000. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Special  Needs 
Assistance  Programs. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  2/4/00 

Suitable/Available  Properties 

Buildings  (by  State) 
Maryland 

Bldg.  139 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  C6:  Montgomery  MD  20817- 
5700 

Landholding  Agency:  Navy 

Property  Number:  77200010032 

Status:  Utilized 

Comment:  4950  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — wind  tunnel,  off- 
site  use  only. 

Washington 

Moses  Lake  U.S.  Army  Rsv  Ctr 

Grant  County  Airport 

Moses  L.ake  Co:  Grant  WA  98837- 

Landholding  Agency:  GSA 

Property  Number:  21199630118 

Status:  Surplus 

Comment:  4499  sq.  ft./2.86  acres,  most  recent 
use — admin.,  temporary  permit  from  COE 
granted  to  an  organization.  FAA 
recommended  land  not  be  used  for 
residential  use  due  to  aircraft  noise 
problem,  restriction 

GSA  Number:  9-D-WA-1141. 

Unsuitable  Properties 

Buildings  (by  State) 

Colorado 

Bldg.  776 

Rocky  Flats  Environmental 

Tech  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  41200010001 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  777 

Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200010002 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  778 

Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200010003 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Structure  71 2-71 2 A 
Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200010004 
Status:  Excess 
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Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Structure  713-713A 
Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200010005 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Structure  771  TUN 
Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
"  Landholding  Agency:  Energy 
Property  Number:  41200010006 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Structure  776A-781 
Rocky  Flats  Environmental 
Tech  Site 

Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200010007 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Florida 

Bldg.  A-952 

Naval  Air  Station 

Boca  Chica 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  77200oio034 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  A-962 

Naval  Air  Station 

Boca  Chica 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  77200010035 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  A-1 105 

Naval  Air  Station  i 

Boca  Chica 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy  * 

Property  Number:  77200010036 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Maryland 

Bldg.  163 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  2081 7- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200oio033 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Mississippi 

Bldg.  49 
CBC  Gulfport 

Gulfport  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy 
Property  Number:  77200010024     . 
Status:  Unutilized  ♦ 

Reasons:  Secured  Area,  Extensive 
deterioration. 


Bldg.  130 

CBC  Gulfport 

Gulfport  Co:  Harrison  MS  39501-    - 

Landholding  Agency:  Navy 

Property  Number:  77200010025 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  368 
CBC  Gulfport 

Gulfport  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy 
Property  Number:  77200010026 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  390 
CBC  Gulfport 

Gulfport  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy 
Property  Number:  77200010027 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Unsuitable  Properties 

Land  (by  State) 

Maryland 

Land— 5000  sq.  ft. 

Naval  Air  Station 

Patuxent  River  Co:  MD  20670-1603 

Landholding  Agency:  Navy  ;, 

Property  Number:  77200010023 

Status:  Unutilized 

Reason:  Secured  Area. 

New  Hampshire 

Parcel  #4 

Portsmouth  Naval  Shipyard 

Portsmouth  Co:  NH  03804-5000 

Landholding  Agency:  Navy 

Property  Number:  77200010028 

Status:  Underutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Parcel  #5 

Portsmouth  Naval  Shipyard 
Portsmouth  Co:  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  77200010029 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Parcel  #6 

Portsmouth  Naval  Shipyard 
Portsmouth  Co:  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  77200010030 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Parcel  #7 

Portsmouth  Naval  Shipyard 
Portsmouth  Co:  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  77200010031 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

(FR  Doc.  00-2314  Filed  2r3-00:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

nSH  AND  WILDLIFE  SERVICE 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  for  Issuance  of  an 
Endangered  Species  Act  Section 
10(aK1KB)  Permit  for  the  Incidental 
Take  of  the  Houston  Toad  During 
Construction  of  a  Single  Family 
Residence  on  Two  Lots  in  the  Circle  D 
Country  Acres  Subdivision,  Bastrop 
County,  Texas 

SUMMARY:  Cornerstone  Construction 
(Applicant)  has  applied  to  the  U.S.  Fish 
and  Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  number  TE-021793. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  Toad  [Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single  family  residence  on  Lot  17, 
Section  5  and  Lot  21,  Section  6  in  the 
Circle  D  Country  Acres  Subdivision, 
Bastrop  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  March  6,  2000. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  US 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting 
Taimika  Engelhard,  Ecological  Services 
Field  Office,  10711  Burnet  Road,  Suite 
200,  Austin,  Texas  78758  (512/490- 
0057).  Documents  will  be  available  for 
public  inspection  by  written  request  or 
by  appointment  only  during  normal 
business  hours  (8:00  to  4:30)  at  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Field 
Supervisor,  Ecological  Services  Field 
Office,  Austin,  Texas  at  the  above 
address.  Please  refer  to  permit  number 
TE-021793  when  submitting  comments. 


5654 


Federal  Register/Vol.  65,  No.  24 /Friday,  February  4,  2000/Notices 


FOR  FURTHER  NFORMAT10N  CONTACT: 

Tannika  Eng«  Ihard  at  the  above  Austin 
Ecological  Service  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  pre  hibits  the  "taking"  of 
endangered  s  jecies  such  as  the  Houston 
toad.  Howev(  r,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  tale  endangered  wildlife 
species  incid  sntal  to,  and  not  the 
purpose  of.  o  herwise  lawful  activities. 
Regulations  ^  oveming  permits  for 
endangered  s  secies  are  at  50  CFR  17.22. 

Applicant 

Comerston  j  Construction  plans  to 
construct  one  single  family  residence 
each  on  Lot  17,  Section  5  and  Lot  21, 
Section  6  in  t  le  Circle  D  Country  Acres 
Subdivision,  Bastrop  County,  Texas. 
This  action  w  ill  eliminate  less  than  one 
acre  of  habits  t  and  result  in  an 
unquantifiabje  amount  of  indirect 


impact.  The  < 
compensate 
the  Houston 
$3,000.00  ($1 


pplicant  proposes  to 
ft)r  this  incidental  take  of 
"oad  by  contributing 
500.00  for  each  homesite) 
to  the  Nationkl  Fish  and  Wildlife 
Foundation  f  )r  the  specific  purpose  of 
land  acquisit  on  and  management 
within  Houst  an  toad  habitat,  as 
identified  by  the  Service. 

Alternative  s  to  this  action  were 
rejected  beca  jse  not  developing  the 
subject  prope  rty  with  federally  listed 
species  prese  it  was  not  economically 
feasible  and  i  Iteration  of  the  project 
design  woulc  not  alter  the  level  of 
impacts. 

Thomas  L.  Bai  er. 

Regional  Direc  or,  Region  2,  Albuquerque. 

New  Mexico. 

[FR  Doc.  00-2-1 62  Filed  2-3-00;  8:45  ami 
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DEPARTMEffT  OF  THE  INTERIOR 

Fish  and  Wiljliife  Service 

I 
Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  for  Issuance  of  an 
Endangered  Species  Act  Section 
10(aK1KB)  Permit  for  the  Incidental 
Take  of  the  Houston  Toad  During 
Construction  of  a  Single  Family 
Residence  ofi  0.75-acre  Lot  141  in  the 
Pine  View  Estates  Subdivision, 
Bastrop  County,  Texas 

summary:  Mi  juel  Sanchez  (Applicant) 
has  applied  t )  the  U.S.  Fish  and 
Wildlife  Sen  ice  (Service)  for  an 
incidental  ta  Le  permit  pursuant  to 
Section  10(a  of  the  Endangered  Species 
Act  (Act).  Th  s  Applicant  has  been 
assigned  pen  nit  number  TE-021792. 
The  requeste  1  permit,  which  is  for  a 


period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  Toad  (Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single  family  residence  on  Lot  141 
in  the  Pine  View  Estates  Subdivision, 
Bastrop  County,  Texas. 

The  Service  nas  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  March  6,  2000. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting 
Tannika  Engelhard,  Ecological  Services 
Field  Office,  10711  Burnet  Road,  Suite 
200,  Austin,  Texas  78758  (512/490- 
0057).  Documents  will  be  available  for 
public  inspection  by  written  request  or 
by  appointment  only  during  normal 
business  hours  (8:00  to  4:30)  at  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Field 
Supervisor,  Ecological  Services  Field 
Office,  Austin,  Texas  at  the  above 
address.  Please  refer  to  permit  niunber 
TE-021792  when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tannika  Engelhard  at  the  above  Austin 
Ecological  Service  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant 

Miguel  Sanchez  plans  to  construct 
one  single  family  residence  on  0.75 
acres  platted  as  Lot  141  in  the  Pine 
View  Estates  Subdivision,  Bastrop 
County,  Texas.  This  action  will 
eliminate  less  than  one  acre  of  habitat 
and  result  in  an  unquantifiable  amount 
of  indirect  impact.  The  applicant 


proposes  to  compensate  for  this 
incidental  take  of  the  Houston  Toad  by 
contributing  $1,500.00  to  the  National 
Fish  and  Wildlife  Foundation  for  the 
specific  purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service. 

Alternatives  to  this  action  were 
rejected  because  not  developing  the 
subject  property  with  federally  listed 
species  present  was  not  economically 
feasible  and  alteration  of  the  project 
design  would  not  alter  the  level  of 
impacts. 

Thomas  L.  Bauer, 

Acting  Regional  Director,  Region  2, 

Albuquerque,  New  Mexico. 

[FR  Doc.  00-2463  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  4510-55-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  Incidental  Take  Permit 
for  Houston  Toad  (Bufo  houstonensis) 
During  Construction  of  a  Single  Family 
Residence  on  5.0  acres  on  Lot  6  in  the 
Pine  Ridge  Farm  Subdivision,  Bastrop 
County,  TX 

summary:  Cory  Ehrler  (Applicant)  has 
applied  to  the  U.S.  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
Applicant  has  been  assigned  permit 
number  TE-02 1561-0.  The  requested 
permit,  which  is  for  a  period  of  5  years, 
would  authorize  the  incidental  take  of 
the  endangered  Houston  toad  [Bufo 
houstonensis).  The  proposed  take  would 
occur  as  a  result  of  the  construction  of 
a  single  family  residence  on  Lot  6  in  the 
Pine  Ridge  Farm  Subdivision,  Bastrop 
County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
piu-suant  to  section  10(c),  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  March  6,  2000. 
ADDRESSES:  Persons  wishing  to  teview 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
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1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting 
Tannika  Englehard,  Ecological  Services 
Field  Office,  10711  Burnet  Road,  Suite 
200,  Austin,  Texas  78758  (512/490- 
0063).  Documents  will  be  available  for 
public  inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Field 
Supervisor,  Ecological  Services  Field 
Office,  Austin,  Texas  at  the  above 
address.  Please  refer  to  permit  number 
TE-021561-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tannika  Englehard  at  the  above  Austin 
Ecological  Services  Field  Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant 

Cory  Ehrler  plans  to  construct  a  single 
family  residence  on  5.0  acres  platted  as 
Lot  6  in  the  Pine  Ridge  Farm 
Subdivision,  Bastrop  County,  Texas. 
This  action  will  eliminate  less  than  one 
acre  of  habitat.  The  applicant  proposes 
to  mitigate  for  this  incidental  take  of  the 
Houston  toad  by  donating  $1,500  into 
the  National  Fish  and  Wildlife 
Foundation  for  the  specific  purpose  of 
land  acquisition  and  management 
within  Houston  toad  habitat,  as 
identified  by  the  Service. 

Alternatives  to  this  action  were 
rejected  because  not  developing  the 
subject  property  with  federally  listed 
species  present  was  not  economically 
feasible  and  alteration  of  the  project 
design  would  not  alter  the  level  of 
impacts. 

Thomas  L.  Bauer, 

Regional  Director,  Region  2,  Albuquerque. 
New  Mexico. 

(FR  Doc.  00-2464  Filed  2-3-00;  8:45  am] 
BILUNG  CODE  4S10-55-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  incidental  Take  Permit 
of  the  Houston  Toad  (Bufo 
houstonensis)  During  Construction  of 
a  Single  Family  Residence  on  1 .3  acres 
on  Lot  51,  Section  5  in  the  Circle  D 
Country  Acres  Subdivision,  Bastrop 
County,  TX 

SUMMARY:  Dorathy  Walters  (Applicant) 
has  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  number  TE-021659-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  [Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  of  a  single  family 
residence  on  Lot  51,  Section  5  in  the 
Circle  D  Coimtry  Acres  Subdivision, 
Bastrop  County,  Texas. 

The  Service  nas  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  March  6,  2000. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Ser\'ice,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting 
Tannika  Englehard,  Ecological  Services 
Field  Office,  10711  Burnet  Road,  Suite 
200,  Austin,  Texas  78758  (512/490- 
0063).  Documents  will  be  available  for 
public  inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Field 
Supervisor,  Ecological  Services  Field 
Office,  Austin,  Texas  at  the  above        ' 
address.  Please  refer  to  permit  number 
TE-021659-0  when  submitting 
comments. 


FOR  FURTHER  INFORMATION  CONTACT: 

Taimika  Englehard  at  the  above  Austin 
Ecological  Services  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant 

Dorathy  Walters  plans  to  construct  a 
single  family  residence  on  1.03  acres 
platted  as  Lot  51,  Section  5  in  the  Circle 
D  Country  Acres  Subdivision,  Bastrop 
County,  Texas.  This  action  will 
eliminate  less  than  one  acre  of  habitat. 
The  applicant  proposes  to  mitigate  for 
this  incidental  take  of  the  Houston  toad 
by  donating  $1 ,500  into  the  National 
Fish  and  Wildlife  Foundation  for  the 
specific  piupose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service. 

Alternatives  to  this  action  were 
rejected  because  not  developing  the 
subject  property  with  federally  listed 
species  present  was  not  economically 
feasible  and  alteration  of  the  project 
design  would  not  alter  the  level  of 
impacts. 

Thomas  L.  Bauer, 

Regional  Director.  Region  2.  Albuquerque. 

New  Mexico. 

(FR  Doc.jOO-2465  Filed  2-3-00;  8:45  am] 

BOiJNG  CODE  4510-SS-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

San  DIegutto  Lagoon  Restoration  Plan 
Draft  Environmental  Impact  Statement/ 
Report 

agency:  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  Draft 
Environmental  Impact  Statement/Report 
for  the  San  Dieguito  Lagoon  Restoration 
Plan,  San  Diego  County,  California. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  the 
Fish  and  Wildlife  Service  (FWS) 
announces  the  availability  of  a  draft 
environmental  impact  statement/report 
(DEIS/R)  for  the  San  Dieguito  Lagoon 
Restoration  Plan,  San  Diego  County, 
California. 

DATES:  A  45-day  comment  period  will 
follow  the  Environmental  Protection 
Agency's  notice  of  availability  of  the 
DEIS/R  on  February  4,  2000.  Comments 
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must  be  recei^  red  no  later  than  Monday, 
March  20.  20()0.  A  Public  Hearing  to 
receive  conunbnts  on  the  DEIS/R  will  be 
held  on  Monc  ay.  February  28.  2000  at 
7:00  PM  in  th0  City  of  Del  Mar  City  Hall 
Annex.  235  llth  St.,  Del  Mar. 
California. 

ADDRESSES:  Public  reading  copies  of  the 
DEIS/R  will  b^  available  for  review  at: 
Fish  and  Wildlife  Service.  2730  Loker 

Ave.  West,  Carlsbad,  California  92008 
San  Dieguito  River  Park,  18372 

Sycamore  C^eek  Rd.,  Escondido, 

California  9^025 
Del  Mar  Library.  1309  Camino  del  Mar. 

Del  Mar,  California 
Carmel  Valley  Library.  3919  Townsgate 

Drive.  San  Diego,  California 
Solana  Beach  Branch  Library,  981 

Lomas  Santk  Fe  Drive,  Suite  F,  Solana 

Beach,  CalilDmia 
SUPPLEMENTARY  INFORMATION:  This 
DEIS/R  has  been  prepared  and  is  being 
circulated  in  Accordance  with  the 
California  En\iiironmental  Quality  Act 
(CEQA)  and  the  National  Environmental 
Policy  Act  (NtPA).  This  project 
involves  the  proposal  to  implement  a 
comprehensive  habitat  restoration  plan 
with  a  public  access  component  for  an 
approximately  400-acre  area  known  as 
the  San  Dieguito  Lagoon.  The  project 
site  is  in  the  western  San  Dieguito  River 
Valley  under  tjie  influence  of  the  Pacific 
Ocean,  withinj  the  northwestern-most 
portions  of  tha  City  of  San  Diego  and  the 
City  of  Del  Mar  in  San  Diego  County, 
CA. 

A  major  coimponent  of  this  planning 
effort  is  a  tidal  restoration  proposal  to  1) 
restore  the  aquatic  functions  of  the 
lagoon  througli  permanent  inlet 
maintenance  ^^d  expansion  of  the 
lagoon's  tidal  prism  and  2)  create 
subtidal  and  if  tertidal  habitats  on  both 
the  east  and  wbst  sides  of  Interstate  5, 
which  bisects  me  project  site.  It  is 
anticipated  thtt  tidal  restoration  would 
be  accomplished  primarily  by  Southern 
California  Edison  and  partners  (SCE), 
provided  the  restoration  satisfies  the 
conditions  of  ftie  California  Coastal 
Commission  (CCC)  permit  for  the 
construction  a  ad  operation  of  the  San 
Onofre  Nuclea  r  Generating  Station 
(SONGS)  Unit!  2  and  3.  Upland  habitat 
restoration,  nan-tidal  wetland 
restoration,  endangered  species  habitat 
improvements ,  and  public  trails  and 
interpretive  facilities  would  be  provided 
by  the  San  Dieguito  River  Park  in 
cooperation  with  other  agencies  and 
organizations  jncluding  the  Fish  and 
Wildlife  Service,  Coastal  Conservancy, 
Cities  of  Del  Mar  and  San  Diego,  and 
others.  The  draft  EIS/R  analyzes  six 
project  altema  ives  including  the  Mixed 
Habitat,  Maxii  mm  Tidal  Basin, 


Maximum  Intertidal,  Hybrid,  Reduced 
Berm,  and  No  Action  Alternatives. 
Potentially  significant  environmental 
impacts  have  been  identified  in  the 
areas  of  land  use,  landform  alteration/ 
visual  quality,  hydrology /water  quality, 
traffic  cinnilation,  noise,  air  quality, 
geology  and  soils,  public  utilities, 
biological  resources,  and  natural 
resources.  The  project  includes 
measures  to  mitigate  some  potential 
impacts,  while  other  mitigation  will  be 
made  conditions  of  subsequent  permits. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Fancher,  Coastal  Program  Coordinator, 
Fish  and  Wildlife  Service,  2730  Loker 
Ave.  West,  Carlsbad,  California  92008, 
phone  (760)  431-9440. 

Dated:  January  24,  2000. 
Elizabeth  H.  Stevens, 
Acting  Manager,  California-Nevada  Office, 
Fish  and  Wildlife  Service. 
(FR  Doc.  00-2214  Filed  2-3-00;  8:45  am] 

BILLING  CODE  4310-«S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-1 90-98-1 610-AF-24-1  A] 

Notice  of  Emergency  Closure  Policy 
and  Procedures  for  Public  Lands 
Managed  by  ttie  Hoilister  Field  Office, 
Califomia 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  Proposed 
Implementation  Policy  for  Emergency 
Closures  on  an  As  Needed  Basis  for 
Public  Lands  Administered  by  the 
Hoilister  Field  Office,  Califomia. 

SUMMARY:  In  order  to  facilitate 
emergency  operations  and  protect 
resources  in  the  event  of  severe  seasonal 
storms  and/or  natural  disasters,  the 
Hoilister  Field  Officer  is  hereby  serving 
notice  that  it  will  be  adopting  an 
emergency  closure  policy  to  be  enacted 
on  an  as-needed  basis  when  basic 
criteria  are  met.  The  closure  will  be 
invoked  or  lifted  in  public  media  such 
as  Information  Hot  Lines,  Press 
Releases,  and  on-the-ground  postings. 
The  lands  covered  by  this  emergency 
closure  policy  include  all  public  lands 
administered  by  the  Hoilister  Field 
Office.  Public  notices  in  the  media  and 
on  recording  information  will  specify 
which  public  lands  will  be  temporarily 
closed,  and  will  reflect  local  conditions. 
One  of  the  following  criteria  shall  be 
met:  (1)  State,  County  or  Federal  road 
access  to  the  area  is  closed  or  restricted 
to  residents  and  emergency  personnel; 
(2)  BLM  or  emergency  response 


personnel  cannot  access  and/or  perform 
their  duties  in  a  given  location;  (3) 
Roads  or  trails  are  saturated  with 
moistiire  to  the  point  where  vehicle 
traffic  causes  ruts  or  bogs  leading  to 
increased  erosion.  See  attached 
moisture  criteria  supplement  sheet. 

The  above  policy  is  intended  to  allow 
the  BLM  flexibility  in  implementing 
emergency  closure  while  also  utilizing 
the  most  time-effective  method  of 
notifying  the  public.  This  vrill  also 
facilitate  management  to  minimize 
threats  to  public  health  and  safety,  as 
well  as  the  potential  for  resource 
damage.  Any  time  the  closure  policy  is 
enacted,  the  following  persons  will  be 
exempt: 

(1)  Federal,  State,  or  Local  Law 
Enforcement  Officers,  while  engaged  in 
the  execution  of  their  official  duties. 

(2)  BLM  personnel  or  their 
representatives  while  engaged  in  the 
execution  of  their  official  duties. 

(3)  Any  member  of  an  organized 
rescue,  fire-fighting  force.  Emergency 
Medical  Services  organization  while  in 
the  performance  and  execution  of  an 
official  duty. 

(4)  Any  member  of  a  federal,  state,  or 
local  public  works  department  while  in 
the  performance  of  an  official  duty. 

(5)  Any  person  in  receipt  of  a  written 
authorization  of  exemption  obtained 
from  the  Hoilister  Field  Office. 

(6)  Local  landowners,  persons  with 
valid  existing  rights  or  lease  operations, 
or  representatives  thereof,  who  have  a 
responsibility  or  need  to  access  their 
property  or  to  continue  their  operations 
on  public  land. 

EFFECTIVE  DATE:  This  policy  will  become 
effective  March  6,  2000,  and  shall 
remain  in  effect  imtil  rescinded  or 
modified  by  the  Authorized  Officer. 

SUPPLEMENTARY  INFORMATION:  These 
closiues  and  restrictions  are  imder  the 
authority  of  43  CFR  8364.1  and  43  CFR 
8341.2.  Persons  violating  this  closure 
shall  be  subject  to  the  penalties 
provided  in  43  CFR  8360.0-7  and 
8340.0-7,  including  a  fine  not  to  exceed 
$100,000  and/or  imprisonment  not  to 
exceed  12  months.  Parties  exempt  from 
the  closure  action  shall  be  responsible 
for  mitigating  any  resource  damage 
caused  by  entering  the  closed  area. 
Waivers  can  be  granted  for  emergency 
circumstances,  however  in  the  event  an 
emergency  is  caused  by  a  negligent 
action,  the  responsible  party  would  then 
be  responsible  for  the  mitigation. 

FOR  FURTHER  INFORMATION  CONTACT:  Area 
Manager,  Hoilister  Field  Office,  20 
Hamilton  Court,  Hoilister,  CA  95024, 
(831)  630-5000. 
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Dated:  January  19,  2000.  ^nn^»- 

Robert  E.  Beehler, 

Hollister  Field  Manager. 

Supplemental  Soil  Moisture  Closure 
Criteria 

Clear  Creek  Management  Area 

No  action  would  be  taken  until  the 
annual  total  precipitation  exceeds  8 
inches,  the  rain  year  would  be  the  same 
as  that  used  by  the  national  weather 
service  and  rainfall  data  would  be  from 
the  California  Water  Resources  Board, 
nearest  available  rain  gage.  Once  8 
inches  of  precipitation  has  been 
exceeded,  the  following  would  apply. 
Additional  rainfall  exceeding  V2  inch 
within  a  24  hoiu'  period,  or  1  inch 
within  a  72  hour  period  would  result  in 
a  3  day  closiue.  Once  the  area  has  been 
closed  a  field  inspection  will  be 
completed  prior  to  reopening,  and  daily 
thereafter  to  determine  suitability  of 
road  conditions.  When  recorded  field 
observations  show  that  road  and  trail 
surfaces  have  not  dried  sufficiently  to 
allow  traffic  without  damage  to  the 
surface,  the  area  shall  remain  closed. 
Closure  criteria  may  be  amended  or 
refined  as  results  of  area  closures  are 
evaluated.  Specific  criteria  may  be 
developed  for  other  areas  as  needed. 

[FR  Doc.  00-2513  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  4310-40-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-030-1492-ER] 

DEPARTMENT  OF  DEFENSE 

Navy  Department 

Notice  of  Availability  for  the  Final 
Environmental  Impact  Statement, 
Bureau  of  Land  Management  Carson 
City  and  Battle  Mountain,  Nevada  Field 
Offices  and  Department  of  the  Navy, 
Naval  Air  Station  Fallon,  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior  and  Naval 
Air  Station  Fallon,  Nevada,  Department 
of  the  Navy. 

COOPERATING  AGENCIES:  Federal 
Aviation  Administration,  U.S.  Fish  and 
Wildlife  Service,  U.S.  Forest  Service, 
Bureau  of  Indian  Affairs,  Yomba 
Shoshone  Tribe,  Fallon  Paiute- 
Shoshone  Tribe,  Walker  River  Paiute 
Tribe,  Nevada  Division  of  Wildlife, 
Eureka,  Lander,  and  Churchill  Coimty 
Commissions,  and  Kingston  Town 
Board. 

ACTION:  Notice  of  availability  of  a  final 
environmental  impact  statement  (EIS) 


for  the  Naval  Air  Station  Fallon's 
proposed  Fallon  Range  Training 
Complex  Requirements. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  and  40  CFR  1500-1508 
Council  on  Environmental  Quality 
Regulations  (CEQ)-,  notice  is  given  that 
the  Bureau  of  Land  Management  (BLM) 
Carson  City  and  Battle  Mountain, 
Nevada  Field  Offices  and  the 
Department  of  the  Navy  (Navy)  Naval 
Air  Station  Fallon  have  jointly  prepared, 
with  the  assistance  of  a  third-party 
consultant,  a  Final  EIS  on  the  proposed 
Fallon  Range  Training  Complex 
Requirements,  and  hafs  made  the 
dociunent  available  for  public  and 
agency  review. 

DATES:  Comments  will  be  accepted  imtil 
March  6,  2000. 

ADDRESSES:  Comments  should  be  sent 
to:  Bureau  of  Land  Management,  Carson 
City  Field  Office,  5665  Morgan  Mill 
Road,  Carson  City,  NV  89701,  Attn: 
Terri  Knutson,  Project  Manager. 
Comments  may  also  be  sent  via 
electronic  mail  to  the  following  address: 
tknutson@nv.6iin.gov  or  via  fax:  (775) 
885-6147.  A  limited  nimiber  of  copies 
of  the  Draft  EIS  may  be  obtained  at  the 
above  BLM  Field  Office  in  Carson  City, 
NV,  as  well  as,  BLM  Battle  Moimtain 
Field  Office,  50  Bastian  Road,' Battle 
Mountain,  NV  89820.  In  addition,  the 
Final  EIS  is  available  on  the  internet  via 
the  Carson  City  Field  Office  Home  Page 
at:  www.nv.blm.gov/carson. 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regular  business  hours 
(7:30  a.m. — 5:00  p.m.),  Monday  through 
Friday,  except  holidays,  and  may  be 
published  as  part  of  the  EIS.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  begiiming 
of  your  written  comment.  However,  we 
will  not  consider  anonymous 
comments.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terri  Knutson,  Carson  City  BLM,  at 
(775)  885-6156  or  Gary  Foulkes.  Battle 
Mountain  BLM,  at  (775)  635-1060,  or 


John  Smith,  NAS  Fallon,  at  (775)  426- 
2101. 

After  the  review  period  ends  for  the 
Final  EIS,  comments  will  be  analyzed 
and  considered  jointly  by  the  BLM  and 
the  Navy  in  preparing  the  Record  of 
Decision  (ROD). 

Dated:  January  25,  2000. 
John  Singlaub, 
Manager,  BLM  Carson  City. 

Dated:  January  24,  2000. 
RADM  T.R.  Beard, 

Commander,  Naval  Strike  and  Air  Warfare 

Center  Fallon. 

|FR  Doc.  00-2223  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-030-00-2822-M948:  GPO-0099] 

Emergency  Motor  Vehicle  Use 
Limitations;  Lincoln  Fire;  Oregon 

AGENCY:  Bureau  of  Land  Management, 
Vale  District,  Oregon,  Department  of  the 
Interior. 

ACTION:  A  temporary  closure  to  motor 
vehicle  use  on  public  lands  within  the 
area  of  the  Lincoln  Fire  (M948) 
administered  by  the  Bureau  of  Land 
Management  (BLM),  Malheur  Resource 
Area,  Vale  District,  Oregon. 

SUMMARY:  One  June  24,  1999  the  Lincoln 
Fire  biuned  1415  acres  of  public  and 
private  land  within  T.19S.,  R.46E., 
Wiiliamette  Meridian,  Sections  28,  29, 
30,  31,  32,  and  33.  Because  of  the 
damage  caused  by  the  fire,  this  closure 
is  necessary  to  prevent  erosion  and 
enhance  the  fire  rehabilitation  efforts 
within  the  burned  area.  The  authorized 
officer  has  determined  that  vehicle  use 
other  than  on  designated  routes  will 
cause  considerable  adverse  effects  upon 
recovering  soil  and  vegetation  resources 
in  the  burned  area  and  may  also  limit 
the  successful  establishment  of 
desirable  vegetation  or  other  proposed 
rehabilitation  actions. 

Open  roads  within  the  fire  area  will 
be  clearly  identified.  A  map  designating 
those  routes  which  will  remain  open  to 
vehicle  use  is  included  in  the  Vale 
District  Bm-eau  of  Land  Management, 
Lincoln  Fire  Rehabilitation  Plan  M948, 
Environmental  Assessment  (EA  No.  OR- 
030-99-021).  The  map  and  plan  can  be 
reviewed  at:  Vale  District  Office,  USDI 
Bureau  of  Land  Management,  100  East 
Oregon  Street,  Vale,  Oregon  97918. 

Prohibited  Act:  Pm-suant  to  43  CFR 
8364.1,  motorized  vehicle  use  is 
prohibited  on  public  land  within  the 
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boundaries  o  the  Lincoln  Fire  (M948), 
except  on  dei  lignated  roads. 

Penalties: '  'he  authority  for  this 
closiire  is  fou  nd  under  section  303(a)  of 
the  Federal  L  and  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1733  (a))  and  43  CFR  8360.0-7.  Any 
person  who  knowingly  and  willfully 
violates  this  <;losure  may  be  tried  before 
a  United  States  Magistrate  and  fined  no 
more  than  $1^000  or  imprisoned  no 
more  than  12  months,  or  both.  Such 
violations  may  also  be  subject  to  the 
enhanced  finps  provided  for  by  Title  18 
U.S.C.  3571.  I 

DATES:  This  closure  will  take  effect 
upon  the  published  date  of  this  notice 
and  will  continue  for  one  year. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

L.  Masinton,  weld  Office  Manager, 
Malheiu  Resc  uice  Area,  Vale  District 
Office,  100  O  ■egon  Street,  Vale,  OR 
97914,  Telepl  lone— (541)  473-3144. 

Dated:  Januaiy  28.  2000. 
Roy  L.  Masinto  n, 

Field  Office  Ma  nager,  Malheur  Resource  Area. 
[FR  Doc.  00-2514  Filed  2-3-00;  8:45  am] 
BHJJNQ  CODE  43i>-33-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Lahd  Management 

[WY-920-1 31 0 -01 ;  WYW 1 1 4773] 

Notice  Of  Pro  losed  Reinstatement  of 
Terminated  C II  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  aj  id  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  14773  For  lands  in  Sweetwater 
County,  Wyoiaing,  was  timely  filed  and 
was  accompaj  lied  by  all  the  required 
rentals  accrui  ig  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  ease  terms  for  rentals  and 
royalties  at  ra  es  of  $5.00  per  acre,  or 
fraction  therei  )f,  per  year  and  16% 
percent,  respectively. 

The  lessee  ftas  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  thej  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  thfe  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasinj  Act  of  1920  (30  U.S.C. 
188),  and  the  bureau  of  Land 
Management  i  s  proposing  to  reinstate 
lease  WYWl  14773  effective  February  1, 
1999,  subject  o  the  original  terms  and 
conditions  of  he  lease  and  the 


increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 

Chief,  Leasable  Minerals  Section. 

[FR  Doc.  00-2512  Filed  2-3-00:  8:45  am] 

BtLUNQ  CODE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-020-00-1 430-01 ;  AZA-31 1 50] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP) 
ActClasslfication;  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice. 

summary:  The  following  public  lands, 
are  located  in  Gila  County,  Arizona,  and 
found  suitable  for  lease  or  conveyance 
imder  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869,ef  seq.).  The  lands  are  not 
needed  for  federal  purposes.  Lease  or 
conveyance  is  consistent  with  current 
Biireau  of  Land  Management  (ELM) 
land  use  planning  and  would  be  in  the 
public  interest. 

AZA-31150 

The  following  described  lands, 
located  near  the  Town  of  Globe,  Gila 
County,  have  been  found  suitable  for 
lease  or  conveyance  to  the  Globe 
Unified  School  District  #1  for  public 
school  buildings  and  supporting 
facilities. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  1  N.,  R.  15V2  E. 
Sec.  26,  WV2NEV4,  NWV4SEV4, 

WV2NEV4SEV4.  WV2SEV4hfEV4. 
Containing  approximately  159.06  acres. 

The  lease  or  conveyance  would  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1 .  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  minerals. 

3.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

4.  Those  rights  as  Donald  H. 
Harrington  Estate,  may  have  as  to  that 
portion  of  the  Buckeye  Mountain 
Grazing  Allotment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Mogel  at  the  PhoenixField 


Office,  2015  W.  Deer  Valley  Road, 
Phoenix,  Arizona  85027,  (623)  580- 
5638. 

SUPPLEMENTARY  INFORMATION:  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  lands  will  be  segregated 
from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws,  except  for  lease 
or  conveyance  under  the  Recreation  and 
Public  Piuposes  Act.  For  a  period  of  45 
days  from  the  date  of  publication  of  this 
Notice,  interested  parties  may  submit 
comments  regarding  the  proposed  lease, 
conveyance  or  classification  of  the  lands 
to  the  Field  Office  Manager,  Phoenix 
Field  Office,  2015  W.  Deer  Valley  Road, 
Phoenix,  Arizona  85027. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for:  A  public 
school  facility,  for  Globe  Unified  School 
District  #1.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposals,  whether  the  uses  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  uses  are  consistent 
with  local  planning  and  zoning,  or  if  the 
uses  are  consistent  with  state  and 
Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  uses  proposed  in  the 
applications  and  plans  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  proposed  uses.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 

Dated:  January  21,  2000. 
Margo  E.  Fitts, 
Assistant  Field  Manager. 
[FR  Doc.  00-2511  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-056-1430-ES;  N-62870,  N-62869] 

Notice  of  Realty  Action: 

Segregation  Termination,  Lease/ 
conveyance  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Segregation  Termination, 
Recreation  and  Public  Purpose  Lease/ 
Conveyance. 
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summary:  The  following  described 
public  lands  in  Las  Vegas,  Clark  County, 
Nevada  were  segregated  on  August  21, 
1995  for  exchange  purposes  under  serial 
number  N-60073,  on  December  01, 1996 
for  administrative  purposes  imder  serial 


niunber  N-61855.  The  segregation  on 
the  subject  lands  will  be  terminated 
upon  publication  of  this  notice  in  the 
Federal  Register. 

The  lands  have  been  examined  and 
found  suitable  for  lease/conveyance  for 

Mount  Diablo  Meridian,  Nevada 


recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  Clark  County 
School  District  proposes  to  use  these 
lands  for  two  elementary  school  sites. 


Case  file  No. 

Legal  description 

Acres 

N-62870  

N-62869  

T.  22  S..  R.  61  E.,  section  32:  NV2NWV«SWV4NWV4,  SWV4NWV4NWV4  

T.         22         S.,         R.         60        E.,         section         36:         SEV4NEV4NWV4SWV4, 

SWV4NWV4NEV2SWV4,NEV4SEV4NWV4SWV4,                  NWV4SWV4NEV«SWV«, 

NV2SEV4SEV4NWV4SWV4.NV2SWV4SWV4NEV4SWV4. 

15 
12.5 

Containing  a  total  of  27.5  acres,  more 
or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  leases/ 
conveyances  are  consistent  with  current 
Bureau  plaiming  for  this  area  and  would 
be  in  the  public  interest.  The  leases/ 
patents,  when  issued,  will  be  subject  to 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior,  and  each  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

And  will  be  subject  to: 

1.  Easements  in  favor  of  Clark  County 
for  roads,  public  utilities  and  flood 
control  purposes  in  accordance  with  the 
Clark  County  Transportation  Plan. 

2.  All  valid  and  existing  rights,  which 
are  identified  in  the  respective  case  file. 

The  lands  have  been  segregated  frtjm 
all  forms  of  appropriation  under  the 
Southern  Nevada  Public  Lands 
Management  Act  (P.L.  105-263). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  W.  Vegas  Drive,  Las  Vegas, 
Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  imder 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  imder  the  mineral 
material  disposal  laws.  For  a  period  of 


45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 

interested  parties  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  the  Field  Manager,  Las  Vegas 
Field  Office,  4765  Vegas  Drive,  Las 
Vegas,  Nevada  89108. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  elementary  school  sites. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  die  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedvu-es  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  lands  for  the 
development  of  two  elementary  schools. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  Icinds  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 

Dated:  January  14,  2000. 
Cheryl  A.  Rufiridge, 

Assistant  Field  Manager,  Las  Vegas,  NV. 
[FR  Doc.  00-2228  Filed  2-3-00;  8:45  am) 
BILUNG  CODE  1430-HC-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  731-TA-^28  (Final)] 

Bulk  Acetylsallcylic  Acid  (Aspirin) 
From  China 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Scheduling  of  the  final  phase 
of  an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-828  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  §  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  China  of  bulk  acetylsalicylic  acid 
(aspirin),  provided  for  in  subheadings 
2918.22.10  and  3003.90.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.^ 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  January  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Trainor  (202-205-3354),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 


'  For  purposes  of  this  investigation.  Cormnerce 
has  defined  the  subject  merchandise  as  "bulk 
acetylsalicylic  acid,  commonly  referred  to  as  bulk 
aspirin,  whether  or  not  in  pharmaceutical  or 
compound  form,  not  put  up  in  dosage  form  (tablet, 
capsule,  powders  or  similar  form  for  direct  human 
consumption)." 
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's  TDD  terminal  on  202- 
with  mobility 
will  need  special 
;{ lining  access  to  the 
l^ould  contact  the  Office 
at  202-205-2000. 
concerning  the 
also  be  obtained  by 
server  (http:// 


vho 


the  Conmiissidn 
205-1810.  Per^ns 
impairments 
assistance  in  g) 
Commission  s 
of  the  Secretary 
General  infonqation 
Commission 
accessing  its  internet 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION 
Background     j 

The  final  phase  of  this  investigation  is 
being  scheduled  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  bulk^acetylsalicylic  acid 
(aspirin)  from  China  are  being  sold  in 
the  United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  J673b).  The  investigation 
was  requested  In  a  petition  filed  on  May 
28,  1999.  by  R4odia,  Inc.,  Cranbury,  NJ. 

Participation  in  the  Investigation  and 
Public  Service  List 


Persons,  incl 
the  subject  mei 
merchandise  is 


iding  industrial  users  of 
ihandise  and,  if  the 
sold  at  the  retail  level, 


Secretary  to  \hi 
provided  in  scq 
Commission's 
days  prior  to  i 
in  this  notice, 
of  appearance  i 


representative  Consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  this  investigation  as  parties  must  file 
an  entry  of  appjearance  with  the 
I  Conmiission,  as 
tion  201.11  of  the 
les,  no  later  than  21 
hearing  date  specified 
party  that  filed  a  notice 
luring  the  preliminary 
phase  of  the  investigation  need  not  file 
an  additional  njotice  of  appearance 
during  this  fina  1  phase.  The  Secretary 
will  maintain  a  public  service  list 
containing  the  lames  and  addresses  of 
all  persons,  or  Iheir  representatives, 
who  are  parties  to  the  investigation. 

Limited  Disclosure  of  Business 
Proprietary  In^irmation  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 


on  < 


Piirsuant  to 
Commission's 
make  BPI  gathered 
this  investigati 
authorized  app 
issued  in  the  i 
that  the  application 
than  21  days 
specified  in  thi^ 
applicants  mus : 
parties,  as  defined 
§1677(9),  who 
investigation,  j 
BPI  in  the  preli 
investigation 
access.  A 
maintained  by 


separ  iti 


s  action  207.7(a)  of  the 
1  ules,  the  Secretary  will 
in  the  final  phase  of 
available  to 
icants  under  the  APO 
i^estigation,  provided 
is  made  no  later 
ior  to  the  hearing  date 
notice.  Authorized 
represent  interested 

by  19  U.S.C. 
ire  parties  to  the 
party  granted  access  to 
i^inary  phase  of  the 
not  reapply  for  such 
e  service  Ust  will  be 
he  Secretary  for  those 


parties  authorized  to  receive  BPI  under 
the  APO. 

Sta£F  Report 

The  prehearing  staff  report  in  the  final 
phase  of  this  investigation  will  be 
placed  in  the  nonpublic  record  on  May 
5,  2000,  and  a  public  version  will  be 
issued  thereafter,  piusuant  to  section 

207.22  of  the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
this  investigation  beginning  at  9:30  a.m. 
on  May  18,  2000,  at  the  U.S. 
International  Trade  Conmiission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  May  10,  2000.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  15,  2000, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2).  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  May  12,  2000. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  May  25, 
2000;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  May  25,  2000. 
On  June  15,  2000,  the  Commission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  June  19,  2000, 


but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  section 
207.30  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VD  of  the 
Tariff  Act  of  1930;  this  notice  is  published     . 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  February  1,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  00-2525  Filed  2-3-00;  8:45  am] 
BILLING  CODE  7020-02-U 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  731-TA-377  (Review)] 

Internal  Combustion  Industrial  Forklift 
Trucks  From  Japan 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Cancellation  of  the  hearing  and 
revision  of  the  schedule  of  a  full  five- 
year  review  concerning  the  antidumping 
duty  order  on  internal  combustion 
industrial  forklift  trucks  from  Japan. 

EFFECTIVE  DATE:  January  28,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Cassise  (202-708-5408), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
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accessing  its  internet  server  [http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  27,  1999  (64  PR  46952), 
the  Commission  published  a  notice  in 
the  Federal  Register  scheduling  a  full 
five-year  review  concerning  the 
antidumping  duty  order  on  internal 
combustion  industrial  forklift  trucks 
from  Japan.  The  schediUe  provided  for 
a  public  hearing  on  January  25,  2000. 
Requests  to  appear  at  the  hearing  were 
filed  with  the  Commission  on  behalf  of 
NACCO  Materials  Handling  Group  and 
on  behalf  of  Clark  Material  Handling  Co. 
However,  the  Federal  Government  was 
closed  on  January  25,  2000,  because  of 
snow  and  so  the  Commission  hearing 
was  not  held  as  scheduled. 
Subsequently,  each  of  the  parties 
requesting  to  appear  at  the  hearing 
withdrew  their  request.  Since  there  are 
no  current  requests  by  interested  parties 
to  appear  at  a  public  hearing,  the 
Conmiission  determined  to  cancel, 
instead  of  reschedule,  the  public 
hearing  on  internal  combustion 
industrial  forklift  trucks  from  Japan  and 
provide  those  parties  scheduled  to 
appear  an  opportimity  to  present 
written  testimony.  The  Commission 
imanimously  determined  that  no  earlier 
announcement  of  this  cancellation  was 
possible. 

The  Commission's  new  schedule  for 
the  review  is  as  follows:  the  deadline  for 
filing  posthearing  briefs  is  February  15, 
2000;  the  Commission  will  make  its 
final  release  of  information  on  March  9, 
2000;  and  final  party  comments  are  due 
on  March  13,  2000. 

For  further  information  concerning 
the  review,  see  the  Commission's  notice 
cited  above  and  the  Commission's  Rules 
of  Practice  and  Procedure,  part  201 , 
subparts  A  through  E  (19  CFR  part  201), 
and  part  207,  subparts  A  and  F  (19  CFR 
part  207). 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  pubHshed  pursuant  to 
sections  201.35  and  207.62  of  the 
Commission's  rules. 

Issued:  January  31,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

|FR  Doc.  00-2524  Filed  2-3-00:  8:45  am] 
BILUNG  CODE  7020-02-U 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

James  Garvey  Cavanagh,  IM.D.; 
Revocation  of  Registration 

On  August  5. 1999,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  James  Garvey 
Cavanagh,  M.D.,  of  Hawthorne,  Nevada, 
notifying  him  of  an  opportimity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration 
AC9084485  pursuant  to  21  U.S.C. 
824(a)(3),  and  deny  any  pending 
applications  for  renewal  of  such 
registration  pursuant  to  21  U.S.C.  823(f). 
for  reason  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Nevada.  The 
order  also  notified  Dr.  Cavanagh  that 
should  no  request  for  a  hearing  be  filed 
within  30  days,  his  hearing  right  would 
be  deemed  waived. 

DEA  received  a  signed  receipt 
indicating  that  the  Order  to  Show  Cause 
was  received  on  August  21,  1999.  No 
request  for  a  hearing  or  any  other  reply 
was  received  by  the  DEA  from  Dr. 
Cavanagh  or  anyone  purporting  to 
represent  him  in  this  matter.  Therefore 
the  Deputy  Administrator,  finding  that 
(1)  30  days  have  passed  since  the  receipt 
of  the  Order  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Cavanagh  is 
deemed  to  have  waived  his  hearing 
right.  After  considering  material  from 
the  investigative  file  in  this  matter,  the 
Deputy  Athninistrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  C.F.R.  1301.43(d)  and  (e)  and 
1301.46.  This  final  order  replaces  and 
supersedes  the  final  order  issued  on 
December  22, 1999,  and  published  at  64 
FR  73,586  (December  30.  1999). 

The  Deputy  Administrator  finds  that 
Dr.  Cavanagh  cxurently  possesses  DEA 
Certificate  of  Registration  AC9084485 
issued  to  him  in  Nevada.  The  Deputy 
Administrator  further  finds  that  on 
March  18,  1999,  the  Board  of  Medical 
Examiners  of  the  State  of  Nevada  issued 
its  Findings  of  Fact,  Conclusions  of 
Law,  and  Order  revoking  Dr.  Cavanagh's 
license  to  practice  medicine  in  the  State 
of  Nevada. 

The  Deputy  Administrator  concludes 
that  Dr.  Cavanagh  is  not  currently 
licensed  to  practice  medicine  in 
Nevada,  and  therefore,  it  is  reasonable 
to  infer  that  he  is  not  cvuxently 
authorized  *to  handle  controlled 
substances  in  that  state.  The  DEA  does 
not  have  the  statutory  authority  under 
the  Controlled  Substances  Act  to  issue 


or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  his  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16.193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60,728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51,104  (1993). 

Here  it  is  clear  that  Dr.  Cavanagh  is 
not  currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Nevada.  As  a  result.  Dr.  Cavanagh  is  not 
entitled  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Deputy 
Administrator  of  the  Chug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  USC  823 
and  824  and  28  C.F.R.  0.100(b)  and 
0.104,  hereby  orders  that  DEA 
Certificate  of  Registration  AC9084485, 
previously  issued  to  James  Garvey 
Cavanagh,  M.D.,  be,  and  it  hereby  is, 
revoked.  The  Deputy  Administrator 
further  orders  that  any  pending 
applications  for  the  renewal  of  such 
registration,  be.  and  they  hereby  are. 
denied.  This  order  is  effective  March  6, 
2000,  and  is  considered  the  final  agency 
action  for  appellate  purposes  pursuant 
to  21  U.S.C.  877. 

Dated:  January  18,  2000. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

|FR  Doc.  00-2526  Filed  2-3-00;  8:45  am) 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  99-9]         '^ 

Micliaei  G.  Dolln,  M.D.,  Denial  of 
Request  for  Modification  of 
Registration 

On  December  17,  1998.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Michael  Glen  Dolin. 
M.D.  (Respondent)  of  Rockville  Center, 
New  York,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  AD4476378 
pursuant  to  21  U.S.C.  824(a)(4).  and 
deny  any  pending  applications  for 
modification  or  renewal  of  such 
registration  pursuant  to  21  U.S.C.  823(f), 
for  reason  that  his  registration  would  be 
inconsistent  with  the  public  interest. 

On  January  4, 1999,  Respondent, 
through  counsel,  filed  a  request  for  a 
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hearing.  Folio  Aring  prehearing 
proceedings,  4  hearing  was  held  in  New 
York  City.  NeV  York  on  May  26,  1999, 
and  continued  on  July  13, 1999.  before 
Administrativ )  Law  Judge  Gail  A. 
Randall.  At  thp  hearing,  both  parties 
called  witnesses  to  testify  and 
introduced  documentary  evidence. 

On  July  9,  1999.  prior  to  the  second 
hearing  session,  the  Government  filed  a 
Motion  to  Amend  Prehearing  Statement 
and  to  Reopen;  Record,  which  was 
granted  at  the  bearing  on  July  13, 1999. 
The  Govemmant  introduced  evidence 
that  the  New  York  Department  of 
Health,  State  Bbard  for  Professional 
Medical  Condiict  (Medical  Board),  had 
revoked  Respondent's  license  to 
practice  medicine  in  New  York,  and  that 
the  New  York  $tate  Supreme  Court, 
Appellate  Division.  Third  Judicial 
Department  (Appellate  Division),  stayed 
the  revocation  |but  precluded 
Respondent  from  prescribing  controlled 
substances.  Baled  upon  this  evidence, 
the  Government  made  an  oral  Motion 
for  Summary  pisposition  at  the  July  13, 
1999  hearing  session. 

After  being  given  an  opportunity  to 
reply  to  the  Government's  motion,  on 
August  23,  1990,  Respondent  filed  a 
motion  requesting  that  Judge  Randall 
deny  the  Govemment's  motion  and 
adjourn  these  proceedings  until  the 
Appellate  Division  renders  its  decision 
on  the  Respondent's  appeal  of  the 
Medical  Board'p  revocation  of  his 
medical  licens( 

On  Septemb^  1,  1999,  the 
Government  filpd  a  Renewed  Motion  for 
Summary  Disposition,  and  sought  to 
reopen  the  reco  rd  to  introduce  evidence 
of  the  Appellato  Division's  decision 
lifting  the  temp  orary  stay  of  the 
revocation  of  Respondent's  New  York 
medical  license .  The  Government 
asserted  that  sii  ice  Respondent  is  no 
longer  authoriz  )d  to  handle  controlled 
substances  in  N  ew  York,  DEA  cannot 
register  him  in  hat  state.  In  a  letter 
dated  Septemb«r  8,  1999,  Respondent 
replied  to  the  G  Dvemment's  Renewed 
Motion  for  Sum  mary  Disposition. 

On  September  28,  1999,  Judge  Randall 
issued  her  Opir  ion  and  Recommended 
Decision  findin ;  that  Respondent  lacks 
authorization  tc  handle  controlled 
substances  in  tl  e  State  of  New  York; 
denying  Respor  dent's  Motion  to 
Adjourn;  granti:  ig  the  Govemment's 
Motion  for  Summary  Disposition;  and 
recommending  hat  Respondent's 
request  for  mod  fication  of  his  DEA 
registration  be  c  enied.  Neither  party 
filed  exceptions  to  her  Opinion  and 
Recommended  Decision,  and  on 
November  4,  19  )9,  Judge  Randall 
transmitted  the  -ecord  of  these 


proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Opinion  and  Reconunended  Decision  of 
the  Administrative  Law  Judge. 

The  Deputy  Administrator  finds  that 
Respondent  was  issued  DEA  Certificate 
of  Registration  AD4476378  at  an  address 
in  North  Carolina  with  an  expiration 
date  of  June  30, 1998.  On  Jime  14,  1998, 
Respondent  submitted  an  application  to 
modify  his  registration  with  DEA.  On 
the  application,  Respondent  crossed  out 
the  registered  address  in  North  Carolina 
and  hand  wrote  in  an  address  in 
Rockville,  New  York.  Pursuant  to  21 
CFR  1301.51,  this  request  for 
modification  is  treated  like  a  new 
application  for  registration. 

"The  Deputy  Administrator  further 
finds  that  in  a  decision  dated  May  1 7, 
1999,  the  Hearing  Committee  of  the 
Medical  Board  revoked  Respondent's 
license  to  practice  medicine  in  the  State 
of  New  York.  On  June  10, 1999,  the 
Appellate  Division  temporarily  stayed 
the  revocation,  pending  Respondent's 
appeal  of  the  Medical  Board's  decision. 
Subsequently,  in  a  decision  dated 
August  6,  1999,  the  Appellate  Division 
lifted  the  temporary  stay  of  the  Medical 
Board's  revocation  of  Respondent's 
license  to  practice  medicine  in  New 
York. 

In  arguing  against  summary 
disposition  and  for  an  adjournment  of 
these  proceedings  pending  a  ruling  on 
his  appeal,  Respondent  asserted  that  if 
the  Government's  motion  is  granted  and 
Respondent  ultimately  wins  his  appeal 
of  the  Medical  Board's  revocation  of  his 
medical  license,  he  would  be  without  a 
DEA  registration  to  handle  controlled 
substances.  Respondent  further  argued 
that  the  public  interest  would  be 
protected  by  delaying  a  decision  in  this 
matter  pending  the  outcome  of  the 
appeal  in  the  Appellate  Division  since 
he  is  currently  without  a  medical 
license  and  he  has  not  written  a 
controlled  substance  prescription  since 
his  DEA  registration  expired  in  1998. 

The  Deputy  Administrator  concludes 
that  Respondent  is  not  currently 
authorized  to  practice  medicine  in  the     , 
State  of  New  York  and  it  is  therefore 
reasonable  to  infer  that  he  is  also  not 
authorized  to  handle  controlled 
substances  in  that  state.  The  DEA  does 
not  have  statutory  authority  under  the 
Controlled  Substances  Act  to  issue  or 
maintain  a  registration  if  the  applicant 
or  registrant  is  without  state  authority  to 


handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
See  21  U.S.C.  802(21),  823(f)  and 
824(a)(3).  This  prerequisite  has  been 
consistently  upheld.  See  Michael  J. 
Pine,  D.D.S.,  64  FR  33318  (1999);  Eric 
Jones,  M.D..  63  FR  10042  (1998);  Romeo 
J.  Perez,  M.D.,  62  FR  16193  (1997). 

Here,  it  is  clear  that  Respondent  is  not 
authorized  to  practice  medicine  or 
handle  controlled  substances  in  New 
York,  and  therefore,  he  is  not  eligible  to 
possess  a  DEA  registration  in  that  state. 
As  Judge  Randall  noted,  "[a]  pending 
judicial  challenge  to  the  Medical 
Board's  decision  does  not  alter 
Respondent's  status  in  New  York.  The 
outcome  of  a  potential  judicial 
challenge  to  the  Medical  Board's  action 
is  speculative,  and  the  decision  of  the 
Medical  Board  is  final  until  otherwise 
overturned."  Under  these 
circumstances,  Judge  Randall  foimd  that 
it  would  be  inappropriate  to  stay  or 
adjourn  these  proceedings. 

In  light  of  the  above,  Judge  Randall 
properly  granted  the  Govemment's 
Motion  for  Summary  Disposition.  The 
parties  did  not  dispute  the  fact  that 
Respondent  is  currently  unauthorized  to 
handle  controlled  substances  in  New 
York.  Therefore,  it  is  well-settled  that 
when  no  question  of  material  fact  is 
involved,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross-examination  of 
witnesses  is  not  obligatory.  See  Jesus  R. 
Juarez,  M.D.,  62  FR  14945  (1997);  Philip 
E.  Kirk,  M.D..  48  FR  32887  (1983),  aff  d 
sub  nom  Kirk  v.  Mullen,  749  F.2d  297 
(6th  Cir.  1984). 

The  Deputy  Administrator  agrees  with 
Judge  Randall's  conclusion  that  because 
Respondent  lacks  state  authorization  in 
New  York,  the  state  where  he  is  seeking 
to  be  registered,  it  is  imnecessary  to 
address  the  other  allegations  raised  in 
the  Order  to  Show  Cause. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  piorsuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  the  request  of 
Michael  G.  Dolin,  M.D.  to  modify  his 
DEA  Certificate  of  Registration 
AD4476378,  dated  June  14,  1998.  be, 
and  it  hereby  is.  denied.  The  Deputy 
Administrator  notes  that  DEA  Certificate 
of  Registration  AD4476378  is  no  longer 
valid  since  it  expired  without  being 
renewed  or  modified.  This  order  is 
effective  March  6,  2000. 

Dated:  January  18,  2000. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

[FR  Doc.  00-2537  Filed  2-3-00;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docltet  No.  99-11] 

Robert  M.  Golden,  M.D.;  Grant  of 
Restricted  Registration 

On  January  22, 1999,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Robert  M.  Golden, 
M.D.  (Respondent)  of  Alpharetta,  GA, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  deny 
his  application  for  registration  as  a 
practitioner  imder  21  U.S.C.  823(f),  for 
reason  that  this  registration  would  be 
inconsistent  with  the  public  interest. 

By  letter  dated  February  2, 1999, 
Respondent  requested  a  hearing,  and 
following  prehearing  procedures,  a 
hearing  was  held  in  Atlanta,  GA  on  Jime 
9, 1999,  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  At  the 
hearing,  both  parties  called  witnesses  to 
testify  and  introduced  documentary 
evidence.  After  the  hearing,  both  parties 
submitted  proposed  finding  of  fact, 
conclusions  of  law  and  argument.  On 
November  23,  1999,  Judge  Bittner  issued 
her  Opinion  and  Recommended  Ruling, 
Findings,  of  Fact,  Conclusions  of  Law 
and  Decision  (Opinion),  recommending 
that  Respondent's  application  for  a  DEA 
Certificate  of  Registration  be  granted  in 
Schedules  IV  and  V  subject  to  severed 
conditions.  Neither  party  filed 
exceptions  to  Judge  Bittner's  Opinion 
and  on  December  23,  1999,  she 
transmitted  the  record  of  these 
proceedings  to  the  Office  of  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
finding  of  fact  and  conclusions  of  law  as 
hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  the  Opinion  and 
Recommended  Ruling,  Findings  of  Fact, 
Conclusions  of  Law  and  Decision  of  the 
Administrative  Law  Judge,  with  slight 
modifications  to  the  recommended 
decision  as  noted  below.  His  adoption  is 
in  no  manner  diminished  by  any 
recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Deputy  Administrator  finds  that 
Respondent  previously  possessed  DEA 
Certificate  of  Registration  AG6243125. 
On  May  25, 1994,  an  Order  to  Show 
Cause  was  issued  proposing  to  revoke 
that  Certificate  of  Registration  and 
alleging  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Following  a  hearing 


before  Administrative  Law  Judge  Paul 
A.  Tenney,  the  then-Deputy 
Administrator  revoked  Respondent's 
DEA  registration  effective  June  17,  1996. 
See  Robert  M.  Golden,  M.D.,  61  FR 
24808  (May  16, 1996). 

In  that  prior  proceeding,  the  then- 
Deputy  Administrator  found  that  in 
April  1987,  Respondent  entered  into  a 
Consent  Order  with  the  Georgia  State 
Board  of  Medical  Examiners  (Board) 
based  upon  allegations  of  recordkeeping 
violations,  the  prescribing  or  dispensing 
of  controlled  substances  while  not 
acting  in  the  usual  course  of 
professional  practice,  and  the 
prescribing  or  ordering  of  controlled 
substances  for  an  illegitimate  medical 
purpose.  Respondent's  medical  license 
was  placed  on  probation  for  four  years, 
and  he  was  prohibited  from  prescribing, 
administering  or  dispensing  Schedule  II 
and  III  controlled  substances,  except  in 
an  institutional  setting;  required,  for  at 
least  one  year,  to  personally  maintain  a 
log  of  all  Schedule  FV  controlled 
substances  that  he  prescribed, 
administered  or  dispensed  in  his  office; 
and  required  to  attend  at  least  100  hours 
of  continuing  medical  education 
focusing  on  drug  abuse  and/or 
pharmacology.  The  Consent  Order 
specified  that  it  was  "not  an  admission 
of  wrongdoing  for  any  purpose  other 
than  resolving  the  matters  pending 
before  the  Board." 

In  addition  in  the  prior  proceeding, 
the  then-Deputy  Administrator  found 
that  in  1992  a  confidential  informant 
received  prescriptions  for  Xanax,  a 
Schedule  IV  controlled  substance,  from 
Respondent  who  issued  the 
prescriptions  using  names  other  than 
that  of  the  informant.  Also,  on  two 
occasions  in  1992,  Respondent  issued 
prescriptions  for  Xanax  to  an 
undercover  police  officer  for  no 
legitimate  medical  purpose.  Further, 
Respondent  increased  the  dosage 
strength  of  the  controlled  substances 
prescribed  based  upon  the  patient's 
demands  rather  than  on  his  own 
medical  judgment. 

In  his  final  order  revoking 
Respondent's  previous  DEA  Certificate 
of  Registration,  the  then-Deputy 
Administrator  found  that  Respondent's 
conduct  "demonstrate[sl  a  cavalier 
behavior  regarding  controlled 
substances";  and  that  "Respondent  did 
not  acknowledge  any  possibility  of 
questionable  conduct  in  his  prescribing 
practices."  The  then-Deputy 
Administrator  foimd  that  he  "was 
provided  no  basis  to  conclude  that 
Respondent  would  lawfully  handle 
controlled  substances  in  the  future." 

On  April  4,  1996,  Respondent  entered 
into  another  Consent  Order  with  the 


Board  wherein  the  Board  contended  that 
following  the  termination  of 
Respondent's  earlier  probation  in  1991, 
he  "prescribed  and  otherwise 
distributed  controlled  and/or  dangerous 
substances  without  adequate  medical 
justification."  Respondent's  license  was 
placed  on  probation  for  a  least  four 
years  and  he  was  required  to  relinquish 
his  right  to  prescribe,  administer, 
dispense,  order  or  possess  Schedule  I,  II, 
UN,  III  and  IIIN  controlled  substances, 
as  well  as  specifically  named  drugs  to 
include  the  Schedule  IV  controlled 
substances  Xanax  and  Stadol,  and  their 
generic  equivalents.  In  addition 
pursuant  to  this  Consent  Order. 
Respondent  is  required  to  utilize 
triplicate  prescriptions  for  all  controlled 
substances  prescribed  by  him;  to 
maintain  a  contemporaneous  log  of  his 
handling  of  controlled  substances;  and 
to  successfully  complete  a  specific 
continuing  medical  education  course 
regarding  the  appropriate  prescribing  of 
controlled  substances,  as  well  as  other 
continuing  medical  education. 

On  June  15,  1997.  Respondent 
submitted  an  application  for  a  new  DEA 
Certificate  of  Registration.  On  January  9, 
1998,  DEA  issued  an  Order  to  Show 
Cause  proposing  to  deny  this 
application  and  alleging  that 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest. 
Respondent  did  not  reply  to  the  Order 
to  Show  Cause,  and  consequently  the 
then-Acting  Deputy  Administrator 
deemed  that  Respondent  had  waived  his 
right  to  a  hearing.  On  July  10. 1998,  the 
then-Acting  Deputy  Administrator 
issued  a  final  order  denying 
Respondent's  application  for 
registration  effective  August  17,  1998. 
See  63  FR  38669  (July  17,  1998). 

In  his  final  order  denying 
Respondent's  application,  the  then- 
Acting  Deputy  Administrator  found  that 
the  circumstances  had  not  changed 
sufficiently  from  the  revocation  of 
Respondent's  previous  DEA  registration 
to  warrant  granting  Respondent's 
application. 

On  October  12,  1998.  Respondent 
submitted  an  application  for  a  new  DEA 
registration  in  Schedules  D  through  V. 
Subsequently,  Respondent's  application 
was  amended  to  seek  registration  in 
Schedules  IV  and  V  only.  That 
application  is  the  subject  of  these 
proceedings. 

The  Deputy  Administrator  concludes 
that  the  then-Deputy  Administrator's 
findings  in  the  1996  final  order  revoking 
Respondent's  previous  DEA  Certificate 
of  Registration  are  res  judicata  since 
they  were  made  following  an 
evidentiary  hearing.  See  Stanley  Alan 
Azen,  M.D.,  61  FR  57893  (1996). 
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However,  sine  e  the  then- Acting  Deputy 
Administratoi 's  findings  in  the  1998 
final  order  denying  Respondent's 
previous  application  for  registration 
were  based  on  the  investigative  file  and 
following  em  evidentiary  hearing,  res 
judicata  does  hot  apply  and  therefore, 
Respondent  ia  not  precluded  from 
litigating  the  matters  at  issue  in  the  1996 
proceeding. 

Accordingly,  the  Deputy 
Administrator  concludes  that  the 
critical  consideration  in  this  proceeding 
is  whether  tha  circumstances,  which 
existed  at  the  nme  of  the  1996 
revocation  of  Respondent's  previous 
DEA  CertificallB  of  Registration,  have 
changed  suffioiently  to  support  a 
conclusion  th4t  Respondent's 
registration  wi^h  DEA  would  be  in  the 
public  interest . 

As  discussed  previously.  Respondent 
is  subject  to  a '  Consent  Order  with  the 
Board  until  at  east  April  4,  2000.  A 
DEA  investigator  testified  at  the  hearing 
in  this  matter  I  hat  Respondent  has  been 
in  compliance  with  the  terms  of  this 
Consent  Ordei , 

Respondent  testified  that  he  has  been 
practicing  mec  icine  for  approximately 
20  years,  and  nr  most  of  that  time  he 
practiced  general  or  family  medicine.  In 
or  about  1995,|he  realized  that  he  was 
not  suited  for  that  type  of  medical 
practice  and  changed  his  specialization 
to  cosmetic  surgery.  Specifically, 
Respondent  specializes  in  tumescent 
liposuction  where  the  cosmetic  surgeon 
uses  local  rath^  n  than  general  anesthesia 
during  the  pro  ;edure. 

Respondent  testified  that  in  his 
current  practic  b  he  needs  to  use 
Schedule  IV  ai  id  V  controlled 
substances  to  e  ffectively  treat  his 
patients.  Accofding  to  Respondent  and 
his  medical  assistant,  some  patients 
have  a  heightened  sense  of  anxiety  that 
is  not  relieved  by  non-controlled 
sedatives.  Respondent  testified  that  if 
needed,  he  prefers  to  use  Valium  to  help 
patients  with  aixiety  pre-operatively, 
intra-operatively,  and  post-operatively. 
According  to  F  espondent  and  literature 
in  evidence,  pj  tients  who  undergo 
tumescent  lipc  suction  surgery 
experience  mil  dmal  post-operative  pain, 
and  therefore  c  o  not  need  narcotic  pain 
relievers.  In  those  situations  where  a 
patient  has  ne(  ded  some  type  of  pain 
relief,  Responc  ent  has  prescribed  a  non- 
controlled,  noii-sterodial,  anti- 
inflammatory i  nalgesic. 

Respondent  introduced  evidence  of 


his  completion 


handling  of  coi  itrolled  substances.  He 
testified  that  ii  the  future,  he  i:s  "going 
to  practice  ver '  defensive  medicine." 
According  to  P  espondent,  "[tjthe  old  Dr. 


of  a  course  in  the  proper 


Robert  Golden  is  dead  and  buried  as  far 
as  I'm  concerned." 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration,  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered  in  determining  the  public 
interest: 

(1)  The  reconmiendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henry  J.  Schwarz,  Jr.,  M.D.,  54  FR  16422 
(1989). 

Regarding  factor  one,  it  is  undisputed 
that  until  at  least  April  4,  2000, 
Respondent  is  subject  to  the  terms  of  a 
Consent  Order  entered  into  with  the 
Board.  Pursuant  to  this  Consent  Order, 
Respondent  is  limited  to  handling 
Schedule  fV  and  V  controlled 
substances  only  and  is  further 
precluded  from  handling  the  Schedule 
IV  controlled  substances  Xanax  and 
Stadol,  and  their  generic  equivalents. 

As  to  factors  two  and  four,  the  then- 
Deputy  Administrator  found  in  the  1996 
final  order  revoking  Respondent's 
previous  DEA  Certificate  of  Registration 
that  prior  to  1993  Respondent 
prescribed  controlled  substances 
knowing  that  a  person  other  than  the 
one  named  on  Jhe  prescription  was  the 
intended  recipient  of  the  controlled 
substances  in  violation  of  21  CFR 
1306.05,  and  that  Respondent  increased 
the  strength  of  the  medication 
prescribed  based  on  the  patient's 
request  rather  than  using  his 
professional  medical  judgment.  The 
then-Deputy  Administrator  concluded 
that  these  prescriptions  were  not  issued 
for  a  legitimate  medical  purpose  in 
violation  of  21  CFR  1306.04. 

The  Deputy  Administrator  finds  that 
there  was  no  evidence  presented  in  this 
proceeding  to  warrant  a  finding  that 


Respondent  has  improperly  handled 
controlled  substances  since  1993.  The 
Consent  Order  with  the  Board  dated 
April  4,  1996,  alleges  that  Respondent 
prescribed  and  otherwise  distributed 
controlled  and/or  dangerous  substances 
without  adequate  medical  justification. 
However,  the  Consent  Order  also 
indicates  that  Respondent  denies  these 
allegations  and  no  evidence  of  the 
imderlying  facts  of  these  allegations  was 
introduced  by  the  Government  at  this 
hearing. 

As  to  factor  three,  there  is  no  evidence 
that  Respondent  has  ever  been 
convicted  under  State  or  Federal  laws 
relating  to  controlled  substances. 
Further,  the  record  contains  no  evidence 
of  other  conduct  that  may  threaten  the 
public  health  and  safety  that  would  be 
considered  under  factor  five. 

Judge  Bittner  noted  that  Respondent's 
last  application  for  registration  was 
denied  because  he  had  not  presented 
sufficient  evidence  to  indicate  that  his 
registration  with  DEA  would  be  in  the 
public  interest.  However,  she  concluded 
that  Respondent  has  now  presented 
such  evidence.  Judge  Bittner  noted  that 
"Respondent  has  completed  a  six  day 
seminar  in  the  appropriate  prescribing 
of  controlled  substances,  he  is  in 
compliance  with  the  Board's  1996 
Consent  Order,  and  he  has  changed  his 
practice  to  a  specialty  in  which  the  use 
of  controlled  substances  is  limited  to 
very  specific  purposes  and  for  specific 
periods  of  time." 

Judge  Bittner  found  Respondent's 
testimony  to  be  credible  and  concluded 
that  Respondent  "now  understands  and 
accepts  the  responsibility  inherent  in  a 
DEA  registration."  Therefore,  she 
recommended  that  Respondent  be 
issued  a  DEA  registration  limited  to 
Schedule  IV  and  V,  with  the  exception 
of  Xanax  and  Stadol,  subject  to  the 
following  conditions: 

1.  Respondent  shall  maintain  accurate 
records  showing  all  purchases, 
administering,  and  dispensing 
(including  prescribing)  of  all  controlled 
substances;  and 

2.  Respondent  shall  submit  copies  of 
all  such  records  to  the  Special  Agent  in 
Charge  of  the  DEA's  Atlanta  office,  or 
his  designee,  quarterly,  for  two  years 
from  the  effective  date  of  his 
registration. 

The  Deputy  Administrator  finds  that 
the  Government  has  established  a  prima 
facie  case  for  denial  of  Respondent's 
application  for  registration.  However, 
like  Judge  Bittner,  the  Deputy 
Administrator  concludes  that  it  would 
not  be  in  public  interest  to  deny 
Respondent's  application,  but  rather  to 
register  him  on  a  very  limited  a  basis  to 
give  him  the  opportxmity  to  demonstrate 
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that  he  can  responsibly  handle        ,   , 
controlled  substances.  ,.,t 

Therefore,  the  Deputy  Administrator 
concludes  that  Respondent  should  be 
issued  a  DEA  Certificate  of  Registration 
in  Schedules  IV  and  V  subject  to  the 
following  restrictions  for  three  years 
from  the  date  of  issuance  of  the  DEA 
Certificate  of  Registration: 

(1)  While  Respondent  will  be 
registered  in  Schedule  IV,  he  shall  not 
prescribe,  dispense,  administer,  order  or 
otherwise  handle  Xanax,  Stadol,  or  their 
generic  equivalents. 

(2)  Respondent  shall  send  copies  of 
records  documenting  all  of  his 
purchases  of  controlled  substances  to 
the  Special  Agent  in  Charge  of  the  DEA 
Atlanta  office,  or  his  designee,  on  a 
quarterly  basis. 

(3)  Respondent  shall  submit,  on  a 
quarterly  basis,  a  log  of  all  of  the 
controlled  substances  he  has  prescribed, 
administered,  or  dispensed  during  the 
previous  quarter,  to  the  Special  Agent  in 
charge  of  the  DEA  Atlanta  office,  or  his 
designee.  The  log  shedl  include:  the 
patient's  name;  the  date  that  the 
controlled  substance  was  prescribed, 
administered  or  dispensed;  and  the 
name,  dosage  and  quantity  of  the 
controlled  substance  prescribed, 
administered  or  dispensed.  If  no 
controlled  substances  are  prescribed, 
administered  or  dispensed  during  a 
given  quarter.  Respondent  shall  indicate 
that  fact  in  writing  in  lieu  of  submission 
of  the  log. 

(4)  Respondent  shall  consent  to 
random,  unannounced  inspections  by 
DEA  without  requiring  an 
Administrative  Inspection  Warrant. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
registration  submitted  Robert  M. 
Golden,  M.D.,  be,  and  it  hereby  is, 
granted  in  Schedules  IV  and  V,  subject 
to  the  above  described  restrictions.  This 
order  is  effective  upon  the  issuance  of 
the  DEA  Certificate  of  Registration,  but 
no  later  than  March  6,  2000. 

Dated:  January  18,  2000. 
Donnie  R.  Marshall, 
Deputy  Administrator. 
(FR  Doc.  00-2539  Filed  2-3-00:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docltet  No.  96-10] 

Wesley  G.  Harline,  IM.D.;  Continuation 
of  Registration  With  Restrictions 

On  October  27, 1995,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Wesley  Harline,  M.D. 
(Respondent)  of  Ogden,  Utah,  notifying 
him  of  an  opportunity  to  show  cause  as 
to  why  DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  AHl  650248 
and  deny  any  pending  applications  for 
renewal  of  such  registration  as  a 
practitioner  pursuant  to  21  U.S.C.  823(f) 
and  824(a)(4),  for  reason  that  his 
■  continued  registration  would  be 
inconsistent  with  the  public  interest. 

By  letter  dated  December  14,  1995, 
Respondent,  through  counsel,  filed  a 
request  for  a  hearing,  and  following 
prehearing  procedures,  a  hearing  was 
held  in  S^t  Lake  City,  Utah  on  April  1 
through  3  and  May  6  through  8,  1997, 
and  by  telephone  in  Salt  Lake  City  and 
Arlington,  Virginia,  on  August  18 
through  21,  1997,  before  Administrative 
Law  Judge  Mary  Ellen  Bittner.  At  the 
hearing  both  parties  called  witnesses  to 
testify  and  introduced  documentary 
evidence.  After  the  hearing  both  parties 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument. 

In  his  brief.  Respondent's  coimsel 
included  findings  based  upon  evidence 
that  was  not  introduced  at  the  hearing. 
On  January  5, 1998,  the  Government 
filed  a  Motion  to  Strike  Post  Record 
Evidence  from  Respondent's  Proposed 
Findings  of  Fact,  Conclusions  of  Law 
and  Argument.  On  January  21, 1998, 
Respondent  filed  his  Opposition  to 
Government's  Motion  to  Strike  Post 
Record  Evidence,  and  in  the  alternative. 
Motion  to  Reopen  the  Record. 

On  April  2,  1999,  Judge  Bittner  issued 
her  Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision  (Opinion),  granting  the 
Government's  motion  to  strike  the 
additional  evidence,  denying 
Respondent's  motion  to  reopen  the 
record,  and  recommending  that 
Respondent's  DEA -Certificate  of 
Registration  be  revoked  and  any 
pending  applications  be  denied.  On 
June  14,  1999,  Respondent  filed 
exceptions  to  Judge  Bittner's  Opinion 
and  on  August  2,  1999,  the  Government 
filed  its  response  to  Respondent's 
exceptions.  Thereafter,  on  August  10, 
1999,  Judge  Bittner  transmitted  the 
record  of  these  proceedings  to  the 
Deputy  Administrator. 


While  this  matter  was  pending  with 
the  Deputy  Administrator,  Respondent 
submitted  a  letter  dated  November  4, 
1999,  responding  to  the  Government's 
response  to  his  exceptions  and  formally 
moving  that  the  record  be  reopened  to 
allow  additional  evidence  to  be 
considered.  As  will  be  discussed  more 
fully  below,  the  Deputy  Administrator 
denies  Respondent's  motion  to  reopen 
the  record  and  has  not  considered 
Respondent's  letter  dated  November  4, 
1999,  in  rendering  his  decision  in  this 
matter. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  This  final  order 
replaces  and  supersedes  the  final  order 
issued  on  December  9.  1999,  and 
published  at  64  FR  72678  (December  28, 
1999).  The  Deputy  Administrator 
adopts,  except  as  specifically  noted 
below,  the  findings  of  fact  set  forth  in 
Judge  Bittner's  Opinion,  but  does  not 
adopt  Judge  Bittner's  recommended 
conclusions  of  law  and  decision. 

The  Deputy  Administrator  finds  that 
Respondent  graduated  from  medical 
school  in  1945.  In  or  about  1953, 
Respondent  joined  a  general  surgery 
practice  in  Ogden,  Utah.  He  has  been  a 
licensed  physician  in  Utah  since  1953 
and  has  held  state  and  Federal 
authorizations  to  handle  controlled 
substances  since  approximately  the  time 
he  obtained  his  medical  license. 
According  to  Respondent,  sometime  in 
the  1980s,  he  virtually  terminated  his 
general  surgery  practice  to  concentrate 
on  cosmetic  surgery.  Respondent 
testified  that  he  considered  weight 
control  to  be  a  part  of  cosmetic  surgery, 
and  as  of  1997,  he  saw  15  to  20  weight 
control  patients  every  weekday  and  a 
few  weight  control  patients  on 
Saturdays. 

Primarily  ^t  issue  in  this  proceeding 
is  whether  Respondent  properly 
prescribed  controlled  substances  to  his 
weight  control  patients.  Therefore, 
provisions  of  Utah  law  relating  to  this 
issue  were  placed  into  evidence.  As  of 
1987  1,  the  Utah  Administrative  Code 
(Administrative  Code)  authorized  the 
Utah  Division  of  Occupational  and 
Professional  Licensing  (DOPL)  to  revoke 
a  State  license  to  handle  controlled 
substances  if  the  holder  "[pjrescribes  or 
administers  any  controlled  substance  for 
weight  control  for  more  than  30  days  in 
any  12  twelve-njonth  period."  Utah 
Admin.  Code  R153-38-8  (1987-1988). 


'  The  Government  did  not  provide  any  evidence 
of  the  statutor>'  provisions  relating  to  weight  control 
in  existence  prior  to  1987. 
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The  Adminisl  rative  Code  also  required 
that  "each  pre  scription  for  a  controlled 
substance  anq  the  number  of  refills 
authorized  sh^l  be  documented  in  the 
patient  recordb  by  the  prescribing 
practitioner. "jutah  Admin.  Code  R153- 
37-lO.D  (1987-1988). 

The  1989  Administrative  Code 
generally  provided  that: 

Prescribing  practitioners  shall  keep 
accurate  recordi  i  reflecting  the  examination, 
evaluation  and  reatnient  of  all  patients. 
Patient  medical  records  shall  accurately 
reflect  the  presc  ription  or  administration  of 
controlled  subsl  ances  in  the  treatment  of  the 
patient,  the  pur  )ose  for  which  the  controlled 
substances  is  ut  lized  and  information  upon 
which  the  diagr  osis  is  based. 

Utah  Admin.  Code  R153-37-9.A  (1989). 
Further.  Utah  Admin.  Code  Rl 53-37- 
lO.H  (1989).  provided  that  Schedule  II 
controlled  substances  could  not  be 
prescribed,  dii  pensed  or  administered 
for  weight  red  action  or  control.  In 
addition,  sectijon  10. J  essentially 
provided  that  Schedule  III  and  IV 
controlled  substances  could  only  be 
used  for  weight  reduction  in  the 
treatment  of  obesity  as  an  adjunct,  in 
accordance  wmh  Food  and  Drug 
Administration  approved  labeling  for 
the  product,  and  in  a  regimen  of  caloric 
restriction  provided  that  among  other 
things  the  prescribing  practitioner 
determines  ths  t  the  patient  has  made 
good  faith  effo  rts  to  lose  weight  in  a 
structured  trea  tment  program  and  the 
program  was  ineffective,  obtains  a 
thorough  histciry;  performs  a  thorough 
physical  exam  nation:  and  rules  out  any 
contraindicatii  >ns  to  the  use  of 
controlled  substances.  This  section 
precluded  the  jrescribing  of  Schedule 
in  and  fV  cont  tailed  substances  for 
weight  reducti  on  for  a  period  longer 
than  1 2  weeks  in  any  one  year  period. 
Also  pursuant  to  this  section,  a 
practitioner  wi  is  required  to  discontinue 
prescribing  coi  Jtrolled  substances  if  the 
patient  failed  t  o  lose  weight  while  under 
treatment  for  a  period  of  28  days  as 
determined  by  weighings  of  the  patient 
at  least  every  f  jurteenth  day. 

In  1991,  tne  jrovision  was  reworded 
slightly  but  est  entially  was 
substantively  unchanged,  and  remained 
so  until  January  16.  1996.  As  of  that 
date,  Utah  Adi  lin.  Code  R156-37-604 
(1996)  provide  i  that  Schedule  II  and  III 
controlled  sub  itances  shall  not  be 
prescribed,  dis  sensed,  or  administered 
for  purposes  o  weight  reduction  or 
control.  Further,  Schedule  fV  controlled 
substances  can  only  be  used  in  the 
treatment  of  e:<cessive  weight  when 
certain  conditi  ins  are  met.  However, 
this  provision  lo  longer  imposed  the  12 
week  limitatioi  i  on  the  use  of  Schedule 
IV  controlled  s  ibstances. 


On  June  5,  1992,  the  DOPL  issued  an 
emergency  order  restricting 
Respondent's  authority  to  perform 
certain  types  of  siu^ery  and  ordering    ' 
him  to  cease  providing  overnight  patient 
care  at  his  facility.  On  September  29, 
1993,  a  Third  Amended  Petition  was 
filed  in  that  proceeding  alleging,  among 
other  things,  that  Respondent  prescribed 
a  Schedule  III  anorectic  controlled 
substance  beyond  the  period  of  time 
permitted  by  Utah  regulation  to  at  least 
13  patients  and  that  the  prescriptions 
did  not  bear  the  full  names  and 
addresses  of  the  patients  and  the  dates 
issued  as  required  by  law. 

On  Decemoer  10.  1996.  Respondent 
executed  a  Stipulation  and  Order  in 
which  he  denied  all  of  the  allegations  of 
the  Third  Amended  Petition  but  agreed 
to  various  terms  and  conditions. 
Specifically,  the  Stipulation  and  Order 
suspended  Respondent's  medical 
license  for  three  months,  but  stayed 
enforcement  of  the  suspension  and 
placed  his  license  on  a  five-year 
probation  subject  to  various  conditions 
including  that  he  provide  adequate 
means  to  permit  patients  to  exercise 
informed  consent  with  respect  to 
medical  and  surgical  procedures, 
anesthesia,  and  medications  to  be 
administered  or  dispensed;  meet  with 
the  Physicians'  Licensing  Board  (Board) 
quarterly  for  five  years;  allow  a  qualified 
physician  to  review  records  of  1.4 
percent  of  his  patients;  and  maintain 
prescription  records  in  accordance  with 
State  and  Federal  law  and  make  his 
prescription  records  available  for 
inspection  by  the  board  and  the  DOPL 
upon  request. 

In  the  latter  half  of  1995,  DEA 
conducted  a  pharmacy  survey  to 
determine  whether  Respondent  was 
complying  with  various  regulatory 
requirements.  The  survey  revealed  that 
Respondent  had  written  prescriptions 
for  anorectic  controlled  substances  for 
more  than  12  weeks  in  a  year  in 
violation  of  state  law.  The  survey 
further  revealed  seven  prescriptions  that 
Respondent  issued  between  1993  and 
1995  and  202  prescriptions  that  he 
issued  between  1990  and  1992  that  did 
not  bear  the  patient's  full  name  and/or 
date  of  issuance. 

Respondent  testified  that  he  had 
written  incomplete  prescriptions,  but 
that  in  discussions  with  other 
physicians  he  had  learned  that  such 
prescriptions  "are  a  quite  frequent 
occurrence."  According  to  Respondent, 
he  was  told  by  a  DOPL  investigator  that 
no  more  than  50%  of  prescriptions  for 
Schedule  ID,  FV  and  V  controlled 
substances  are  properly  filled  out.  ' 

On  May  11,  1995,  DOPL  subpoenaed 
records  for  43  Respondent's  patients.  At 


issue  in  this  proceeding  is  whether 
Respondent  properly  prescribed 
controlled  substances  to  these  patients 
for  weight  control.  As  a  result,  there  was 
evidence  presented  by  both  the 
Government  and  Respondent  regarding 
when  an  individual  is  considered  obese 
or  overweight,  when  the  use  of 
controlled  substances  is  appropriate  for 
weight  control,  and  when  such 
treatment  is  deemed  effective.  The 
Government  offered  the  testimony  of  a 
physician  who  mainly  treats  chronic 
pain  patients,  but  who  was  qualified  as 
an  expert  in  the  legitimate  use  of 
anorectic  controlled  substances. 
Respondent  testified  on  his  own  behalf 
and  also  offered  the  testimony  of  a 
physician  whose  practice  prior  to  1991 
consisted  of  some  weight  management 
patients  and  since  1991  was  solely 
weight  management  patients.  Both 
parties  offered  extensive  documentary 
evidence. 

Evidence  was  presented  that  different 
methods  are  used  to  determine  when  a 
patient  is  considered  obese  or 
overweight.  These  include  comparing 
the  patient's  height  and  weight  to  charts 
published  by  insurance  companies,  and 
calculating  the  individual's  body  mass 
index  (BMI),  which  is  the  person's 
weight  in  kilograms  divided  by  the 
square  of  his/her  height  in  meters.  The 
Government's  expert  as  well  as  most  of 
the  documentary  evidence  regarding 
this  issue  cite  BMI  as  the  best  general 
guideline.  Judge  Bittner  went  into  great 
detail,  which  will  not  be  repeated  here, 
sunmiarizing  the  various  opinions  in 
evidence  regarding  at  what  BMI  an 
individual  is  considered  obese  or 
overweight.  After  reviewing  all  of  the 
evidence,  the  Deputy  Administrator 
finds  that  there  seems  to  be 
disagreement  within  the  medical 
community  as  to  when  an  individual  is 
considered  obese  or  overweight  using 
BMI  as  a  guideline. 

Respondent  testified  that  his  standard 
practice  for  weight  control  patients 
during  the  time  period  at  issue  was  to 
use  the  life  insurance  tables,  and  that  he 
was  not  aware  of  BMI  as  a  criterion  until 
the  1990s.  He  further  testified  that 
although  BMI  is  "helpful"  in 
determining  whether  or  not  to  prescribe 
weight  control  medication,  he  found  it 
cumbersome  to  use. 

Judge  Bittner  concluded  that: 

Based  on  my  review  of  all  the  foregoing, 
and  recognizing  that  there  is  some 
disagreement  among  the  experts,  I  find  that 
for  purposes  of  this  proceeding  the  [National 
Institute  of  Health's  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
(NIDDK)l  definitions  are  the  most 
appropriate  standards.  I  therefore  find  that  a 
person  aged  thirty-five  or  older  is  obese  if  he 
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or  she  has  a  BMI  of  27  [kilograms/meters 
squared]  or  more,  that  a  person  age  thirty- 
four  or  younger  should  be  considered  obese 
if  he  or  she  has  a  BMI  of  25  (kilograms/ 
meters  squared]  or  more,  and  that  a  BMI 
greater  than  30  [kilograms/meters  squared] 
indicates  moderate  to  severe  obesity. 

The  Deputy  Administrator  disagrees 
with  Judge  Bittner  that  the  NIDDK 
definitions  are  the  most  appropriate 
standards.  The  Deputy  Administrator 
finds  that  given  the  disagreement  within 
the  medical  community,  he  is  not 
comfortable  finding  that  one  standard  is 
more  appropriate  than  another.  In  fact 
the  NIDDK  standard  that  Judge  Bittner 
cites  also  noted  that  while  BMI  "is  the 
measurement  of  choice  for  many 
physicians  and  researchers  studying 
obesity,"  it 

poses  some  of  the  same  problems  as  the 
height-for-weight  tables.  Doctors  don't  agree 
on  the  cutoff  points  for  "healthy"  versus 
"unhealthy"  BMI  ranges.  BMI  does  not 
provide  information  on  a  person's  percentage 
of  body  fat.  However,  like  the  height-for- 
weight  table,  BMI  is  a  useful  general 
guideline. 

Understanding  Adult  Obesity,  NIH 
Publication  No.  94-3680,  November 
1993  <http://wvirw.niddk.nih.gov/ 
Aobesity/adultobe.htm>. 

Therefore,  the  Deputy  Administrator 
is  reluctant  to  set  an  objective  standard 
to  determine  when  an  indi\'idual  is 
considered  obese  or  overweight  which 
might  not  necessarily  be  appropriate  for 
each  patient.  Rather  it  appears  that  there 
are  a  number  of  different  criteria  that 
may  be  considered  by  a  physician  in 
determining  whether  an  individual 
patient  is  obese  or  overweight. 

Next,  Judge  Bittner  addressed  when  it 
is  appropriate  to  use  controlled 
substances  in  a  weight  loss  program.  A 
consensus  of  the  documentary  evidence, 
as  well  as  the  testimony  of  both 
Respondent  and  the  Government's 
expert,  indicate  that  obesity  is  a  chronic 
condition,  and  as  such,  using 
medication  to  treat  it  only  for  a  short 
time  is  not  effective.  However,  by  virtue 
of  the  fact  that  the  drugs  at  issue  are 
controlled  substances,  it  has  already 
been  determined  that  these  drugs  have 
some  potential  for  abuse  and  that  abuse 
would  lead  to  some  level  of  physical  or 
psychological  dependence. 

The  Physicians'  Desk  Reference  (PDR) 
advises  that  these  drugs  should  only  be 
used  for  a  few  weeks.  However,  DEA 
has  previously  held  that  the  PDR  is  not 
binding  on  a  physician.  See  Paul  W. 
Saxton,  D.O.,  64  PR  25073  (1999); 
Margaret  E.  Sarver,  M.D.,  61  PR  57896 
(1996).  Even  the  Government's  expert 
testified  that  research  has  foimd  that  the 
Food  and  Drug  Administration 
recommendations  on  which  the  PDR  is 


based  may  be  too  restrictive,  at  least  for 
some  Schedule  IV  substances.  The 
Government's  expert  further  testified 
that  the  risks  associated  with  the 
controlled  substances  at  issue  here  are 
low  and  that  the  medications  are 
reasonably  safe  drugs,  but  that  they  do 
have  side  effects  and  there  is  some 
potential  for  abuse,  although  low  for 
Schedule  IV  substances.  The 
Government's  expert  testified  that  the 
potential  benefit  of  using  controlled 
substances  must  be  balanced  against  the 
potential  risk. 

Judge  Bittner  went  into  great  detail, 
which  will  not  be  reiterated  here, 
regarding  the  documentary  evidence 
regarding  tolerance  and  the  abuse 
potential  associated  with  anorectic 
controlled  substances  and  as  to  their 
efficacy.  After  reviewing  all  of  this 
evidence,  the  Deputy  Administrator 
concludes  that  there  have  been  few  if 
any  meaningful  studies  on  the  long-term 
use  of  anorectic  controlled  substances  in 
the  treatment  of  weight  control. 

However,  the  Deputy  Administrator 
finds  it  noteworthy  that  in  the  prologue 
to  the  Anorectic  Usage  Guidelines 
adopted  by  the  American  Society  of 
Bariatric  Physicians  on  November  10, 
1990  (1990  ASBP  Prologue)  it  was 
reported  that  the  reported  incidence  of 
serious  side  effects  of  Schedule  III  and 
rv  anorectics  "is  low  indeed."  The  1990 
ASBP  Prologue  also  stated,  among  other 
things,  that  short  and  long  term  studies 
have  not  documented  concerns  about 
the  abuse  potential  of  anorectics,  and 
that  a  significant  number  of  bariatric 
physicians  reported  that  they 
maintained  patients  on  anorectics  for 
long  periods  of  time  without  significant 
ill  effects.  The  1990  ASBP  Guidelines 
stated  that  Schedule  III  and  IV 
anorectics  "can  often  be  useful  in 
helping  patients  to  lose  weight  and  to 
maintain  a  reduced  weight,"  and  that 
these  medications  "by  definition  have  a 
low  level  of  risk  and  little  potential  for 
addiction  or  psychologic  dependence 
when  carefully  used  by  a  physician  in 
a  properly  supervised  medical 
practice." 

The  Deputy  Administrator  also  finds 
it  significant  that  in  a  1996  article,^  the 
National  Task  Force  on  the  Prevention 
and  Treatment  of  Obesity  (National  Task 
Force)  advised  that  obesity  is  likely  to 
require  continued  treatment,  and  that 
therefore  drug  treatment  for  only  weeks 
or  months  is  generally  not  warranted. 
The  National  Task  Force  warned  that 
drug  treatment  might  need  to  continue 


2  National  Task  Force  on  the  Prevention  and 
Treatment  of  Obesity.  Long-term  Pharmacotherapy 
in  the  Management  of  Obesity.  276  )AMA  1907 
(1996). 


for  years,  even  for  the  patient's  lifetime, 
but  that  there  were  few  published 
studies  in  which  patients  received  these 
drugs  for  more  than  a  year. 
Consequently,  the  Deputy  Administrator 
is  reluctant  to  find  that  long-term  use  of 
anorectic  controlled  substances  is 
inappropriate. 

Judge  Bittner  next  addressed  the 
criteria  for  an  appropriate  weight  loss 
program  utilizing  controlled  substances. 
The  Government's  expert  and  the 
documentary  evidence  suggest  that 
controlled  substances  should  only  be 
used  as  part  of  an  overall  program 
including  dietary  modification, 
behavioral  instruction  and  exercise.  The 
Government's  expert  emphasized  that 
the  key  determinant  of  a  weight  loss 
program's  efficacy  is  whether  the  weight 
loss  improves  the  patient's  health.  It 
was  the  opinion  of  the  Government's 
expert  that  it  is  not  appropriate  to  use 
controlled  substances  for  weight  loss  in 
order  to  enhance  a  patient's  self-image 
or  for  prophylactic  use,  for  instance  if 
other  members  of  a  patient's  family  are 
overweight.  According  to  the 
Government's  expert  it  is  not 
appropriate  to  prescribe  controlled 
substances  for  cosmetic  purposes. 

Respondent  testified  that  in 
determining  whether  to  prescribe 
medications  for  weight  control  he 
considered  the  patient's  feelings  about 
him  or  herself,  whether  he  or  she 
wanted  to  lose  weight,  how  much  the 
patient  wanted  to  lose,  and  whether  it 
was  feasible  for  the  patient  to  do  so. 

The  Government's  expert  testified  that 
a  weight  loss  of  at  least  10%  is 
considered  a  good  sustained  weight 
loss.  Other  evidence  in  the  record 
indicates  that  some  believe  that  a  weight 
loss  as  low  as  5%  is  considered  good. 
The  Government's  expert  testified  that 
once  a  10%  weight  loss  has  been 
achieved,  that  does  not  necessarily 
mean  that  controlled  substances  should 
be  discontinued  because  the  medication 
helps  prevent  regaining  weight  loss.  But 
the  expert  further  testified  that  there 
needs  to  be  an  ongoing  review  process 
to  assess  the  efficacy  of  the  use  of 
controlled  substances.  , 

Judge  Bittner  went  into  great  detail 
summarizing  the  documentary  evidence 
relating  to  the  criteria  for  determining 
when  controlled  substances  should  be 
utilized  in  a  weight  control  program. 
After  considering  all  of  the  evidence  the 
Deputy  Administrator  concludes  that 
there  appears  to  be  a  difference  of 
opinion  within  the  medical  community 
as  to  when  it  is  appropriate  to  use 
controlled  substances  in  a  weight 
management  program  and  when  such 
use  is  considered  effective. 
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The  Deputy  A  dministrator  disagrees 
with  these  findings.  There  appears  to  be 
differing  opinio  tis  within  the  medical 
community  as  ti )  when  it  is  appropriate 
to  use  controllei  1  substances  in  weight 
management  tre  atment  and  when  such 
use  is  considered  effective.  As  a  result, 
the  Deputy  Adn  linistrator  is  not 
comfortable  set!  ing  objective  standards 
which  might  no  [  necessarily  be 
appropriate  for  i  sach  individual  patient. 


As  to  the  42  patients  at  issue  in  this 
proceeding.  Judge  Bittner  went  into 
great  detail  in  her  Opinion  regarding 
their  history  of  treatment  with 
Respondent.  She  discussed  the  patient 
charts  and  patient  summaries  in 
evidence,  the  assessment  of  the 
Government's  expert  of  each  patient, 
Respondent's  testimony  regarding  each 
patient,  and  the  patient  interviews 
conducted  by  DEA  and/or  the  patients' 
testimony.  Since  the  Deputy 
Administrator  is  adopting  Judge 
Bittner's  findings  of  fact  except  as 
specifically  noted,  there  is  no  need  for 
him  to  reiterate  them.  It  should  be  noted 
that  based  upon  the  Deputy 
Administrator's  rejection  of  certain  of 
Judge  Bittner's  findings  as  noted  above, 
the  Deputy  Administrator  does  not 
adopt  any  of  Judge  Bittner's  findings 
regarding  specific  patients  that  use  her 
objective  standard  to  conclude  that 
treatment  with  controlled  substances 
was  inappropriate  or  to  assess  whether 
or  not  treatment  was  successful. 

The  Deputy  Administrator  makes  the 
following  general  findings  regarding 
Respondent's  treatment  of  the  patients 
at  issue.  These  patients  were  all  being 
treated  by  Respondent  for  weight  loss  or 
management.  There  is  no  evidence  that 
anorectic  controlled  substances  were 
prescribed  for  other  purposes,  or  that 
controlled  substances  received  pursuant 
to  Respondent's  prescriptions  were  sold 
or  in  any  other  way  diverted  from  the 
patients'  use. 

On  the  initial  visit,  the  patient  would 
be  weighed,  his/her  height  would  be 
measured  and  blood  pressure  taken.  A 
family/medical  history  would  be  taken 
and  Respondent  would  perform  a 
physical  examination.  Respondent 
would  discuss  goals  and  a  target  weight 
with  the  patient,  give  the  patient  a 
generalized  diet,  generally  discuss 
exercise,  lifestyle  changes,  and  possible 
side  effects  of  the  controlled  substances, 
and  ask  whether  the  patient  had 
previously  attempted  to  lose  weight  and 
by  what  methods. 

Thereafter,  Respondent  would  see  the 
patient  no  more  than  once  a  month.  In 
fact,  several  patients  testified  that  they 
had  tried  to  obtain  their  prescriptions 
earlier  because  they  were  going  on 
vacation,  but  their  requests  were 
refused.  At  each  visit  the  patient  would 
be  weighed  and  his/her  blood  pressure 
taken.  The  patient  would  always  be  seen 
by  Respondent  before  any  controlled 
substances  would  be  prescribed. 
Respondent  would  admonish  the 
patient  if  he/she  were  not  losing  weight. 
If  the  patient  was  not  losing  weight, 
Respondent  would  very  rarely  change 
the  diet  he  had  provided  the  patient 
.because  according  to  Respondent,  more 


likely  than  not  the  patient  was  not 
following  the  diet.  Respondent  would 
^remind  the  patient  on  follow-up  visits  of 
the  importance  of  following  the  diet. 

Respondent  testified  that  he  used  the 
insurance  company  height  and  weight 
tables  to  determine  whether  to  use 
controlled  substances  in  the  treatment 
of  a  patient.  However,  he  also  testified 
that  he  is  now  stricter  in  his  approach 
to  weight  control  treatment. 

Respondent's  office  manager  testified 
that  although  a  patient's  blood  pressure 
was  taken  at  each  visit,  the  result  was 
not  always  noted  in  the  patient's  chart 
unless  it  was  abnormal.  Respondent 
testified  that  he  might  not  always  note 
the  responses  to  the  medical/family 
history  questions  or  the  results  of  the 
physical  examination  in  the  patient's 
chart  if  the  responses  and/or  findings 
were  normal. 

For  the  most  part,  the  charts  for  the 
patients  at  issue  here  do  not  indicate  the 
patient's  target  weight,  medical  history, 
or  results  of  physical  examinations,  nor 
do  the  charts  indicate  whether  the 
patient  previously  saw  another 
physician  for  weight  control  or  was  ever 
enrolled  in  a  formal  weight  control 
program.  Also,  for  the  most  part,  there 
is  no  indication  in  the  charts  that 
Respondent  gave  the  patient  diet  or 
exercise  information  on  an  initial  or 
subsequent  visit,  or  that  Respondent 
subsequently  discussed  these  subjects 
with  the  patient  or  modified  the 
recommended  diet  and  exercise 
regimes.  Also  there  were  several 
instances  where  controlled  substances 
were  prescribed  by  Respondent  but  not 
noted  in  the  patient  charts.  In  addition, 
a  number  of  the  patients  were 
prescribed  benzodiazepines  for 
extended  periods  of  time  with  no  reason 
for  these  prescriptions  noted  in  the 
charts. 

The  Government's  expert  testified  that 
Respondent's  patient  records  did  not 
comply  with  Utah  requirements 
regarding  patient  histories  and  physical 
examinations,  and  characterized 
Respondent's  records  as  "grossly 
deficient  *   *   *  in  terms  of  the 
evaluation  of  the  patients."  According 
to  the  Government's  expert,  as  far  as  the 
patient  records  show,  "the  patients 
came  in,  were  weighed,  were  given  a 
prescription  and  left  *   *   * ,  That's  all 
you  can  tell  fi-om  the  records.  This  isn't 
saying  other  things  weren't  done,  but 
certainly  they  weren't  documented  if 
they  were." 

Respondent  testified  that  the  medical 
records  in  evidence  as  Government 
exhibits  were  incomplete,  and  included 
only  his  handwritten  notes,  not  all  of 
the  information  in  the  patient  charts, 
and  that  these  notes  were  the  only 
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portions  of  the  charts  that  DEA 
investigators  asked  his  staff  to  copy. 
However  as  Judge  Bittner  pointed  out, 
Respondent  did  not  object  when  the 
Government  offered  the  charts  into 
evidence,  did  not  request  that  the 
Government  be  required  to  introduce 
other  documents  at  that  time,  and  did 
not  offer  the  complete  charts  as  his  own 
exhibits.  Regarding  the  benzodiazepine 
prescriptions,  while  the  reasons  for  the 
prescriptions  were  not  noted  in  the 
charts.  Respondent  and  the  patients 
who  testified  were  able  to  give 
explanations  for  the  prescriptions. 
Nonetheless,  Respondent  admitted  at 
the  hearing  that  his  patient  records  were 
not  as  good  as  they  could  have  been. 

Respondent  also  admitted  that  with 
respect  to  all  42  patients  at  issue  in  this 
proceeding,  he  violated  Utah  law  in 
existence  at  the  time  that  limited  the 
prescribing  of  Schedule  ni  and  IV 
anorectic  controlled  substances  to  no 
more  than  12  weeks  in  a  one-year  period 
{12-week  rule).  Respondent  testified  that 
he  did  not  agree  with  Utah's  pre-1996 
restriction  because  a  weight  control 
program  for  12  weeks  is  not  feasible  and 
that  the  rule  was  not  in  the  mainstream 
of  medicine.  According  to  Respondent, 
"I  thought  I  was  still  in  the  mainstream 
of  medicine  because  most  of  my 
colleagues  were  violating  the  12-week 
rule  and  certainly  all  of  the  drugstores 
were."  Respondent  asserted  that  "that 
doesn't  make  me  any  less  guilty,  but  it 
explains  why  I  did  it."  Respondent 
testified  that  he  should  not  have 
disobeyed  the  law  but  he  felt  that  it  was 
in  the  best  interest  of  his  patients.  He 
further  testified  that  his  patients  have 
been  inconvenienced  and  embarrassed 
by  their  involvement  in  these 
proceedings,  and  that  his  health  has 
suffered  and  he  has  been  financially 
burdened  due  to  his  violation  of  the 
law. 

In  general,  the  Government's  expert 
opined  that  it  did  not  appear  that 
Respondent  monitored  the  patients' 
treatment;  that  the  patient  interviews 
failed  to  show  that  Respondent  used  any 
behavior  therapy;  that  many  of 
Respondent's  patients  did  not  qualify  as 
candidates  for  treatment  with  anorectic 
controlled  substances  "imder  any 
definition";  and  that  it  did  not  appear 
that  Respondent  placed  his  patients  on 
structiued  diet  and  exercise  programs. 
The  Government's  expert  testified  that 
the  lack  of  documentation  in  the  patient 
charts  raised  questions  about  the  quality 
of  care  that  Respondent  provided  these 
patients. 

For  the  most  part,  the  Government's 
expert  concluded  that  Respondent's 
treatment  of  the  patients  at  issue  with 
controlled  substances  was  not 


appropriate.  Respondent  admitted  that 
his  treatment  of  10  of  the  patients  was 
failure.  However,  even  the 
Government's  expert  conceded  that 
Respondent's  treatment  of  several  of  the 
patients  was  successful  and  he 
characterized  Respondent's  treatment  of 
several  others  as  minimally  effective. 

Respondent's  treatment  of  one  patient 
is  of  particular  concern.  From  January 
1993  to  May  1995,  the  patient  was 
prescribed  Nardil,  a  non-controlled 
antidepressant,  as  well  as  anorectic 
controlled  substances.  The 
Government's  expert  characterized 
Nardil  as  a  "fairly  dangerous 
medication,"  that  is  typically  prescribed 
by  psychiatrists.  According  to  the 
Government's  expert,  even  many 
psychiatrists  are  reluctant  to  prescribe 
Nardil  because  it  interacts  with  a 
number  of  other  drugs,  particularly 
anorectics,  and  some  foods  which  can 
lead  to  life  threatening  side  effects.  At 
the  hearing  in  this  matter.  Respondent 
conceded  that  he  made  a  mistake  and 
should  not  have  prescribed  Nardil  for 
this  patient. 

At  the  hearing  in  this  matter, 
Respondent  testified  that  he  did  not 
know  when  he  became  aware  of  the  12- 
week  rule.  He  further  testified  that  he 
was  not  aware  of  the  change  in  Utah  law 
effective  January  16,  1996,  which 
prohibited  the  prescribing  of  Schedule 
III  controlled  substances  for  weight 
control  and  which  eliminated  the  12- 
week  rule  for  Schedule  IV  controlled 
substances,  imtil  he  was  personally 
advised  of  this  change  by  a  DOPL 
inspector  in  February  1996.  A  pharmacy 
survey  revealed  that  Respondent  had 
issued  16  prescriptions  for  Schedule  III 
anorectics  after  the  effective  date  of  the 
law  prohibiting  such  prescribing  but 
before  he  was  advised  of  the  change  in 
the  law  by  the  DOPL  inspector. 

There  was  also  an  allegation  raised  at 
the  hearing  that  Respondent  authorized 
a  pharmacy  to  change  a  prescription 
that  he  had  written  on  March  12, 1996 
for  a  Schedule  IV  controlled  substance 
to  a  Schedule  III  controlled  substance.  A 
DOPL  investigator  testified  that  a 
pharmacy  technician  indicated  that  the 
patient  requested  the  change  and  that 
the  pharmacy  technician  had  gotten 
approval  from  someone  at  Respondent's 
office.  Respondent  testified  that  the 
individual  at  his  office  did  not  recall 
giving  the  pharmacy  technician 
authorization  to  change  the 
prescription.  Respondent  further 
testified  that  "I'm  not  stupid.  I  have 
been  notified  months  previous  that  this 
was  no  longer  a  drug  that  we 
prescribed,"  and  that  he  would  not  have 
authorized  such  a  change. 


Evidence  was  presented  by 
Respondent  regarding  his  practice  as  of 
the  date  of  the  hearing.  Respondent 
testified  that  his  patient  charts  have 
been  "up  to  speed"  from  the  time  he 
entered  into  the  agreement  with  the 
state  to  undergo  peer  review.  Also  as  of 
August  1997,  he  follows  procedures 
specified  in  a  document  that  was 
prepared  witlTlhe  assistance  of  counsel 
which  includes  a  checklist  for  the 
physician  on  the  initial  consult,  a 
medical  history  form,  an  informed 
consent  form,  and  a  follow-up 
consultation  questionnaire.  'These  forms 
all  remain  as  part  of  each  patient's 
permanent  record.  Respondent's  office 
manager  testified  that  weight  control 
patients  are  now  given  a  handbook 
which  includes  information  on  diet, 
exercise,  and  medication.  Respondent 
testified  that  he  is  now  complying  with 
all  State, l^ederal  and  local  laws 
pertaining  to  controlled  substances  and 
would  never  violate  a  regulation  in  the 
future. 

In  this  brief  filed  after  the  conclusion 
of  the  hearing.  Respondent's  counsel 
sought  to  introduce  and  rely  upon 
evidence  not  admitted  at  the  hearing. 
Respondent's  counsel  attached  and 
discussed  in  his  brief  a  letter  dated 
October  2,  1997,  from  a  physician  who 
stated  that  he  had  conducted  a  random 
sampling  of  Respondent's  charts  for 
weight  control  patients.  In  a  motion 
filed  on  January  5,  1998,  the 
Government  objected  to  consideration  of 
this  information  arguing  that 
Respondent  did  not  move  to  reopen  the 
record  to  receive  additional  evidence, 
and  even  if  he  had,  the  record  should 
not  be  reopened  because  Respondent 
has  not  demonstrated  that  the  evidence 
was  previously  unavailable  and  is 
material  and  relevant.  See  Robert  M. 
Golden,  M.D.,  61  FR  24808  (1996). 
Further  the  Government  asserted  that  at 
qiost,  the  letter  shows  that  Respondent 
is  complying  with  his  probationary 
requirements  with  the  Board,  which  is 
presumed,  and  that  the  letter  raises 
issues  of  fact  that  woirid  require  further 
testimony  and  documentary  evidence  in 
this  proceeding.  On  January  21,  1998, 
Respondent  filed  his  opposition  to  the 
Government's  motion  in  which  he 
moved  to  reopen  the  record  and  argued 
that  the  letter  meets  the  standard  for 
reopening  the  record. 

In  her  opinion.  Judge  Bittner  granted 
the  Government's  motion  to  strike  from 
Respondent's  brief  the  October  2,  1997 
letter  and  references  to  it.  Judge  Bittner 
found  that  to  appropriately  evaluate  the 
assertions  in  the  October  2, 1997  letter 
the  record  would  have  to  be  reopened 
for  additional  testimony  and 
documentary  evidence.  Judge  Bittner 


5670 


Federal  Register /Vol.  65,  No.  24 /Friday,  February  4,  2000 /Notices 


further  found  t  lat  this  is  not  warranted 
since,  "the  moiit  the  letter  adds  to  the 
record  is  an  inaication  that  Respondent 
is  complying  w  ith  his  probation;  [and] 
as  the  Govemn  lent  asserts,  such 
compliance  is  |  )resumed." 

Pursuant  to  :  1  U.S.C.  823(f)  and 
824(a)(4),  the  Eeputy  Administrator  may 
revoke  a  DEA  C  Certificate  of  Registration 
and  deny  any  {  ending  application  for 
renewal  of  sue!  i  registration,  if  he 
determines  tha  the  continued 
registration  wo  aid  be  inconsistent  with 
the  public  inteiest.  Section  823(f) 
requires  that  th  9  following  factors  be 
considered  in  c  etermining  the  public 
interest: 

(1)  The  recommendation  of  the 
appropriate  Sta  te  licensing  board  or 
professional  dii  iciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  Conducting  research  with 
respect  to  contaolled  substances. 

(3)  The  applicant's  conviction  record 
under  federad  or  state  laws  relating  to 
the  manufacturp,  distribution,  or 
dispensing  of  cbntrolled  substances. 

(4)  Compliance  with  applicable  state, 
federal,  or  locai  laws  relating  to 
controlled  subs  dances. 

(5)  Such  othe  r  conduct  which  may 
threaten  the  pu  )lic  health  and  safety. 
These  factors  ai  e  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  an; '  one  or  a  combination 
of  factors  and  n  lay  give  each  factor  the 
weight  he  deen  s  appropriate  in 
determining  wl  ether  a  registration 
should  be  revol  ed  or  an  application  for 
registration  den  ied.  See  Henry  J. 
Schwarz,  Jr..  M  D.,  54  FR  16422  (1989). 

Regarding  factor  one.  Judge  Bittner 
noted  that  Resp  Dndent  entered  into  a 
Stipulation  and  Order  with  the  DOPL  in 


December  1996 
imposed  on  his 


but  no  restrictions  were 
state  authorization  to 
handle  controll  jd  substances.  Judge 
Bittner  concluded  however,  that 
"inasmuch  as  State  licensure  is  a 
necessary  but  n  3t  sufficient  condition 
for  DEA  registn  tion,  this  factor  is  not 
dispositive."  In  his  exceptions  to  Judge 
Bittner's  opinion,  Respondent 
contended  that  :he  state  "is  in  the  best 
position  to  judge  Respondent's  fitness  to 
practice."  Respi  )ndent  argued  that  it  is 
"unfair  and  excsssively  punitive"  for 
DEA  to  seek  to  i  ake  action  against 
Respondent  abcve  and  beyond  that 
taken  by  the  sta  :e.  The  Deputy 
Administrator  i  otes  that  the 
recommendatio  i  of  the  appropriate  state 
licensing  authoi  ity  is  but  one  factor  to 
be  considered  in  determining  the  public 
interest.  Howev  sr  in  this  case,  the 
Deputy  Admini  Jtrator  does  not  find  it 
significant  that  Jtah  did  not  restrict 
Respondent's  aliility  to  handle 
controlled  subs  ances  after  reviewing 


Respondent's  treatment  of  his  weight 
control  patients,  his  documentation  in 
his  patient  charts,  and  his  failure  to 
include  all  required  information  on 
controlled  substance  prescriptions. 

As  to  factor  two.  Judge  Bittner  found 
that  Respondent  prescribed  the  patients 
at  issue  anorectic  controlled  substances 
for  anywhere  from  a  few  months  to' 
twenty  years,  and  that  the  vast  majority 
were  prescribed  Schedule  III  controlled 
substances.  Judge  Bittner  noted  that 
"[ajlthough  Respondent  introduced 
evidence  on  the  long-term  use  of  some 
Schedule  FV  medications,  the  record  is 
devoid  of  such  evidence  with  respect  to 
Schedule  III  anorectics."  Judge  Bittner 
evaluated  the  treatment  of  these  42 
patients  and  concluded  that 

Respondent's  treatment  of  all  forty-two 
patients  whose  records  are  in  evidence  was 
iiiappruprtate  because  he  did  not  provide  the' 
comprehensive  program  required  by  good 
medical  practice.  In  addition,  twenty-six  of 
the  patients  were  not  sufficiently  overweight 
to  justify  treatment  with  controlled 
substances  at  the  outset  and  eight  of  these 
became  obese  while  taking  the  medications. 
Of  the  sixteen  patients  who  may  initially 
have  been  candidates  for  treatment  with 
anorectic  controlled  substances,  ten  did  not 
achieve  a  weight  loss  that  met  the  standard 
of  efficacy  stated  above. 

Judge  Bittner  also  found  it  significant 
that  Respondent  prescribed 
benzodiazepines  to  14  patients  for 
substantial  periods  of  time  without 
docimienting  the  reasons  for  the 
prescriptions  in  the  patient  charts.  As  a 
result,  Judge  Bittner  "conclude[dl  that 
this  factor  weighs  strongly  in  favor  of  a 
finding  that  Respondent's  continued 
registration  would  not  be  in  the  public 
interest." 

The  Deputy  Administrator  finds  that 
it  does  seem  like  Respondent  issued  a 
large  number  of  prescriptions  for 
anorectic  controlled  substances  to  the 
majority  of  these  patients.  However,  the 
Deputy  Administrator  cannot  find  that 
Respondent's  prescribing  was 
inappropriate.  While  the  record  is 
devoid  of  much  evidence  regarding  the 
long-term  use  of  Schedule  III  anorectics, 
the  Deputy  Administrator  is  reluctant  to 
find  that  such  prescribing  is 
inappropriate.  In  evaluating  this  case,  it 
is  apparent  that  there  is  a  variety  of 
opinions  within  the  medical  community 
as  to  when  a  person  is  considered  obese 
or  overweight  and  when  it  is 
appropriate  to  use  controlled  substances 
in  the  treatment  of  weight  control. 

DEA  has  been  faced  with  an 
analogous  situation  when  it  sought  to 
determine  whether  physicians' 
prescribing  for  chronic  pain  patients 
was  appropriate.  In  one  recent  case,  the 
Deputy  Administrator  quoted  the 


Administrative  Law  Judge  who  stated 
that  "DEA  is  in  a  difficult  position,  for 
it  is  asked  to  determine  appropriate 
prescribing  practices  in  a  treatment  area 
in  which  the  medical  profession  is  not 
in  accord.  *  *  *"  Paul  W.  Saxton,  D.O., 
64  FR  25073  (1999).  DEA  has  previously 
held  that  it  is  not  DEA's  role  to  resolve 
this  disagreement.  In  William  F. 
Skinner,  M.D.,  60  FR  62887  (1995),  the 
then-Deputy  Administrator  found  that, 
"the  conflicting  expert  opinion  evidence 
presented  leads  to  the  conclusion  that 
the  medical  commixnity  has  not  reached 
a  consensus  as  to  the  appropriate  level 
of  prescribing  of  controlled  substances 
in  the  treatment  of  chronic  pain 
patients.  *  *  *  It  remains  the  role  of  the 
treating  physician  to  make  medical 
treatment  decisions  consistent  with  a 
medical  standard  of  care  and  the 
dictates  of  the  Federal  and  State  law." 

As  previously  noted,  the  Deputy 
Administrator  does  not  agree  with  Judge 
Bittner's  conclusion  that  a  person  is 
obese  or  overweight  at  a  set  BMI.  While 
it  is  true  that  there  is  evidence  in  the 
record  that  BMI  is  a  good,  if  not  the  best, 
measure  of  obesity,  there  are  still  other 
guidelines  that  may  be  considered.  In 
addition  there  is  conflicting  evidence  in 
the  record  as  to  when  it  is  appropriate 
to  use  controlled  substances. 
Consequently,  the  Deputy  Administrator 
finds  that  it  is  not  DEA's  role  to  resolve 
these  differences  and  set  the  standard 
for  the  medical  community.  This  is  not 
to  say  that  physicians  have  free  reign  to 
prescribe  anorectic  controlled 
substances  for  non-legitimate  reasons. 
But  in  this  case,  all  of  the  patients  at 
issue  were  seeking  to  control  their 
weight  and  there  is  no  evidence  in  the 
record  that  the  controlled  substances 
were  diverted  from  this  purpose. 

While  one  might  argue  that 
Respondent  did  not  individualize  the 
treatment  for  these  patients  as  the 
evidence  suggests  is  appropriate. 
Respondent  did  meet  with  the  patients 
before  prescribing  controlled  substances 
and  when  necessary  would  discuss  diet 
and  exercise  with  the  patients.  On  some 
occasions.  Respondent  would  cease 
treatment  when  the  patient  failed  to 
follow  Respondent's  weight  control 
program.  Judge  Bittner  took  issue  with 
the  amount  of  time  Respondent  spent 
with  the  patients  saying  that  it  was  not 
sufficient  to  provide  individualized 
therapy.  However,  the  Deputy 
Administrator  is  not  in  a  position  to 
find  whether  the  amount  of  time  spent 
with  the  patients  was  sufficient  since  no 
evidence  was  presented  as  to  what  is 
considered  an  appropriate  amount  of 
time. 

As  for  Respondent's  prescribing  of 
benzodiazepines  for  extended  periods  of 
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time  to  some  of  these  patients,  it  is  true 
that  Respondent  may  not  have 
documented  his  reasons  for  these 
prescriptions  in  the  patient  charts. 
However  at  the  hearing,  Respondent  and 
some  of  these  patients  testified  as  to 
why  these  controlled  substances  were 
prescribed.  The  Deputy  Administrator 
concludes  that  he  cannot  find  that  these 
prescriptions  were  inappropriate  based 
on  the  fact  that  the  reasons  for  the 
prescriptions  were  not  noted  in  the 
patient  charts. 

The  Deputy  Administrator  finds  that 
Respondent's  prescribing  of  Nardil 
along  with  anorectic  controlled 
substances  to  one  patient  was 
inappropriate.  However,  this  is  the  only 
example  of  Respondent  prescribing 
contraindicated  drugs,  and  Respondent 
has  admitted  that  he  was  wrong  in  so 
doing. 

Regarding  factor  three,  there  is  no 
evidence  that  Respondent  has  been 
convicted  of  any  criminal  charges  imder 
State  or  Federal  laws  relating  to  the 
manufacture,  distribution,  or  dispensing 
of  controlled  substances. 

As  to  factor  four.  Respondent's 
compliance  with  applicable  laws. 
Respondent  has  admitted  that  he 
violated  Utah  law  with  respect  to  the  42 
patients  at  issue  in  this  proceeding  by 
prescribing  anorectic  controlled 
substances  to  them  for  more  than  12 
weeks  in  one  year  period  and  by  failing 
to  properly  document  his  treatment  of 
these  patients  in  their  charts.  The 
Deputy  Administrator  does  not  find  that 
Respondent  violated  21  CFR  1306.04, 
which  states  that  controlled  substances 
may  only  be  prescribed  for  a  legitimate 
medical  purpose.  As  discussed  above, 
given  the  difference  of  opinion  in  the 
medical  community,  the  Deputy 
Administrator  cannot  find  that 
Respondent  issued  controlled  substance 
prescriptions  to  the  patients  at  issue  for 
no  legitimate  medical  purpose. 

As  to  factor  five.  Judge  Bittner 
concluded  that  Respondent  did  not 
provide  adequate  assurances  that  he 
would  properly  document  the  treatment 
of  his  patients  in  their  chards.  However, 
the  Deputy  Administrator  finds  that 
pursuant  to  the  Stipulation  and  Order 
with  the  state.  Respondent's  patient 
charts  are  currently  reviewed  on  a 
periodic  basis  for  completeness.  As^ 
result  the  Deputy  Administrator  finds 
that  Respondent's  documentation  will 
be  sufficiently  monitored.  Judge  Bittner 
also  concluded  that  Respondent  showed 
no  remorse  for  his  violations  of  Utah 
law  and  continued  to  assert  that  despite 
the  medical  evidence  to  the  contrary, 
there  was  no  need  to  individualize  the 
diet  and  exercise  programs,  and  that 
behavioral  counseling  would  be  useless. 


The  Deputy  Administrator  finds  that 
Respondent  did  show  some  remorse  for 
his  violation  of  state  law  and  indicated 
that  he  acknowledged  that  what  he  did 
was  wrong  and  he  would  not  violate  the 
law  in  the  future.  The  Deputy 
Administrator  also  finds  that  while 
Respondent  appears  reluctant  to 
individualize  his  weight  loss  treatment 
programs  as  suggested  by  the  medical 
literature,  this  does  not  warrant 
revocation  of  his  DEA  registration. 

Judge  Bittner  concluded  "that  the 
record  as  a  whole  establishes  that 
Respondent  is  unwilling  or  unable  to 
accept  the  responsibilities  inherent  in 
holding  a  DEA  registration."  As  a  result. 
Judge  Bittner  concluded  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest  and  recommended  that 
Respondent's  DEA  registration  be 
revoked. 

Respondent  filed  exceptions  to  Judge 
Bittner's  Opinion  and  the  Government 
filed  a  response  to  Respondent's 
exceptions  which  have  all  been 
considered  by  the  Deputy  Administrator 
in  rendering  his  decision  in  this  matter. 
Most  of  the  arguments  set  forth  in  these 
filings  have  already  been  addressed  in 
this  final  order,  or  it  is  not  necessary  to 
address  them  in  light  of  the  findings  of 
the  Deputy  Administrator.  However, 
Respondent  does  argue  in  his 
exceptions  that  Judge  Bittner 
erroneously  excluded  the  October  2, 
1997  report  of  the  physician  who 
reviewed  Respondent's  charts  pursuant 
to  the  terms  of  the  Stipulation  and 
Order  with  the  state.  In  its  response  to 
Respondent's  exceptions,  the 
Govenmient  argues  that  Judge  Bittner 
properly  excluded  the  report  since  it 
added  nothing  to  the  record  in  this 
matter  and  in  order  to  properly  assess 
the  value  of  the  report,  the  reviewing 
physician  would  need  to  testify  and  be 
subjected  to  cross-examination.  This 
issue  will  be  discussed  below. 

On  August  10, 1999,  the  record  in  this 
matter  was  transmitted  to  the  Deputy 
Administrator.  On  November  4,  1999, 
Respondent  sent  a  letter  to  the  Deputy 
Administrator  responding  to  the 
Government's  response  to  his 
exceptions  and  attaching  seven  reports 
from  the  physician  who  reviewed 
Respondent's  patient  charts  pursuant  to 
the  Stipulation  and  Order  that  were 
generated  between  October  2, 1997  and 
September  2,  1999.  Respondent 
recognized  that  such  a  filing  is  not 
provided  for  in  the  regulations,  but 
argued  that  consideration  of  it  is 
necessary  "to  avoid  a  gross  miscarriage 
of  justice."  In  addition.  Respondent 
filed  a  formal  motion  to  reopen  the 
record. 


The  Deputy  Administrator  finds  that 
Judge  Bittner  should  have  reopened  the 
record  to  allow  Respondent  to  introduce 
into  evidence  the  October  2,  1997  report 
from  the  reviewing  physician  and  to 
provide  the  Government  with  an 
opportunity  to  cross-examine  the 
physician  and/or  introduce  rebuttal 
evidence.  Clearly,  this  report  was  not 
available  to  Respondent  until  October  2, 
1997,  after  the  conclusion  of  the  hearing 
in  this  matter.  In  addition,  the  Deputy 
Administrator  finds  that  this  report  is 
clearly  material  and  relevant  to  the  issue 
in  this  proceeding.  Both  Government 
coimsel  and  Judge  Bittner  state  that  the 
report  merely  shows  that  Respondent  is 
complying  with  the  state's  Stipulation 
and  Order,  which  is  presumed. 
However,  the  Deputy  Administrator 
finds  that  this  report  also  shows  the 
extent  of  Respondent's  compliance.  The 
issue  in  this  proceedmg  is  whether 
Respondent's  continued  registration  is 
inconsistent  with  the  public  interest. 
The  state  of  Respondent's  current 
practice  is  clearly  relevant  and  this 
information  was  not  available  until  after 
the  conclusion  of  the  hearing. 

Nonetheless,  the  Deputy 
Administrator  has  decided  not  to 
remand  this  matter  to  the 
Administrative  Law  Judge  and  has 
further  decided  to  deny  Respondent's 
request  to  reopen  the  record  dated 
November  4,  1999,  to  introduce  the  • 

October  2, 1997  report  of  the  reviewing 
physician  as  well  as  six  subsequent 
reports.  As  the  Government  has  stated, 
in  order  to  admit  these  reports  for 
reconsideration,  the  Government  would 
need  to  be  provided  with  an 
opportunity  to  cross-examine  the 
reviewing  physician  and  to  possibly 
introduce  rebuttal  evidence,  which 
would  delay  a  final  decision  in  this 
matter.  In  light  of  the  findings  and 
conclusions  set  forth  in  the  final  order, 
the  Deputy  Administrator  does  nqj 
believe  that  Respondent  would  want  to 
delay  issuance  of  this  decision. 
Therefore,  the  seven  reports  of  the 
reviewing  physician  attached  to 
Respondent's  November  4,  1999  letter 
have  not  been  considered  by  the  Deputy 
Administrator  in  rendering  his  decisidn 
in  this  matter. 

The  Deputy  Administrator  has  not 
considered  the  other  statements  made 
by  Respondent  in  the  November  4,  1999 
letter.  First,  such  a  filing  is  not 
permitted  by  the  regulations,  and 
second,  they  merely  reiterate  arguments 
already  made  by  Respondent  in  his  brief 
and  exceptions. 

After  reviewing  the  entire  record  in 
this  matter,  the  Deputy  Administrator 
concludes  that  revocation  of 
Respondent's  DEA  Certificate  of 
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Registration  is  not  warranted.  The 
Deputy  Administrator  does  not  find  that 
the  patients  ^t  issue  in  this  proceeding 
were  prescribed  controlled  substances 
for  no  legitimate  medical  purpose. 
While  Respondent  may  not  have  been  as 
careful  in  prescribing  controlled 
substances  and  in  documenting  the 
reasons  for  his  prescribing,  the  Deputy 
Administratcr  does  not  believe  that 
revocation  is 'appropriate  given  the 
dispute  within  the  medical  commimity 
as  to  when  it  is  proper  to  use  controlled 
substances  in  weight  control. 

However,  Respondent  clearly  violated 
state  law  by  ignoring  the  12-week  rule 
and  by  failini  to  properly  document  the 
treatment  of  pis  patients.  The  Deputy 
Administratdr  does  not  condone 
Respondent's  defiance  of  state  law,  but 
the  Deputy  Ajdministrator  finds  it 
noteworthy  that  the  state  is  cxirrentiy 
monitoring  Respondent's  treatment  of 
patients  and  documentation  of  this 
treatment;  th^t  the  state  did  not  restrict 
Respondent's  ability  to  handle 
controlled  substances  based  upon  the 
same  patient  charts  in  evidence  in  this 
proceeding;  a  nd  that  Respondent  has 
taken  remedial  steps  to  ensure  that  he 
practices  in  compliance  with  the  law. 

But  given  I  espondent's  admitted 
defiance  of  si  ate  law  by  ignoring  the  12- 
week  limitati  on  on  prescribing 
controlled  simstances  for  weight  control 
that  was  in  effect  at  the  time  of  the 
events  at  issue,  the  Deputy 
Administrates-  finds  that  some  controls 
are  necessary  to  ensure  that  Respondent 
properly  handles  controlled  substances 
in  the  future.  Therefore,  for  two  years 
from  the  effe(  :tive  date  of  this  final  order 
Respondent  shall:  (1)  Forward  to  the 
DEA  Salt  Lak  b  City  office  copies  of  the 
reports  of  the  physician  reviewing  his 
charts  pursue  nt  to  the  Consent  Order 
with  the  Statu  of  Utah;  and  (2)  consent 
to  unannouni  ;ed  inspections  by  DEA 
personnel  wi  hout  requiring  an 
administratiM  e  inspection  warrant. 

According]  y,  the  Deputy 
Administrate  r  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vesed  in  him  by  21  U.S.C.  823 
and  824  and  >8  CFR  0.100(b)  and  0.104, 
hereby  order ;  that  DEA  Certificate  of 
Registration  ^Hl650248,  previously 
issued  to  VVetley  G.  Harline,  M.D.,  be 
and  it  hereby  is  continued,  subject  to 
the  above  des  cribed  restrictions.  This 
order  is  effec  ive  March  6,  2000,  and  is 
the  final  agei  cy  action  for  appellate 
purposes  pursuant  to  21  U.S.C.  877. 

Dated:  January  18.  2000. 
Donnie  R.  Mai  shall, 

Deputy  Admin  strator. 

[FR  Doc.  00-2!  36  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Doclwt  No.  98-16] 

Judy  L.  Henderson,  D.V.iM.;  Grant  of 
Restricted  Registration 

On  February  3, 1998,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Judy  L.  Henderson, 
D.V.M.  (Respondent)  of  Corinth, 
Mississippi,  notifying  her  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  deny  her  application 
for  registration  as  a  practitioner 
pursuant  to  21  U.S.C.  823(f),  for  reason 
that  her  registration  would  be 
inconsistent  with  the  public  interest. 

By  letter  dated  March  3,  1998, 
Respondent  requested  a  hearing  on  the 
issues  raised  by  the  Order  to  Show 
Cause.  Following  prehearing 
procedures,  a  heeuing  was  held  in 
Memphis,  Tennessee  on  November  18, 
1998,  and  April  20,  1999,  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  At  the  hearing,  the  Government 
called  witnesses  and  introduced 
documentary  evidence  and  Respondent 
testified  on  her  own  behalf.  After  the 
hearing  both  parties  submitted  proposed 
findings  of  fact,  conclusions  of  law  and 
argimient. 

On  September  21, 1999,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Ruling,  Findings  of  Fact.  Conclusions  of 
Law  and  Decision  (Opinion), 
recommending  that  Respondent's 
application  for  registration  be  granted 
limited  to  four  specific  substances  and 
subject  to  two  conditions.  Neither  party 
filed  exceptions  to  Judge  Bittner's 
Opinion,  and  on  October  25,  1999, 
Judge  Bittner  transmitted  the  record  of 
these  proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pvu-suant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts  the  findings  of 
fact  and  conclusions  of  law  of  the 
Administrative  Law  Judge  in  their 
entirety,  and  adopts  with  several 
modifications,  as  noted  below,  the 
conclusion  and  recommended  decision 
of  the  Administrative  Law  Judge.  His 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  or 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Deputy  Administrator  finds  that 
Respondent  is  a  veterinarian.  At  various 
times  during  her  career  she  suffered 


fi-om  serious  medical  conditions  which 
prevented  her  fi-om  practicing  veterinary 
medicine. 

In  March  1987,  a  local  pharmacist 
advised  the  Mississippi  Bureau  of 
Narcotics  (MBN)  that  Respondent  had 
used  prescriptions  and  DEA  order  forms 
to  obtain  a  large  amount  of  Demerol,  a 
Schedule  II  narcotic  controlled 
substance,  from  the  pharmacy.  A 
subsequent  pharmacy  survey  revealed  a 
total  of  six  prescriptions  and  eight  order 
forms  written  by  Respondent.  The 
prescriptions  were  for  a  total  of  30 
dosage  units  of  lonamin,  a  Schedule  IV 
controlled  substance,  30  dosage  units  of 
diazepam,  a  Schedule  IV  controlled 
substance,  six  ampules  of  Demerol,  one 
ounce  of  liquid  Demerol,  and  20  dosage 
units  of  Mepergan  Fortis,  a  Schedule  11 
narcotic  controlled  substance.  The 
lonamin  and  diazepam  prescriptions 
listed  Respondent  as  the  patient,  the 
prescription  for  six  ampules  of  Demerol 
listed  the  clinic  where  Respondent 
worked  and  had  the  notation  "clinic  use 
only,"  the  Mepergan  Fortis  prescription 
was  made  out  to  Respondent's  then- 
husband,  and  the  prescription  for  one 
ounce  of  Demerol  was  made  out  in  a 
dog's  name.  Each  of  the  order  forms  was 
for  one  30  cc.  vial  of  Demerol. 

On  March  26,  1987,  MBN  agents 
interviewed  Respondent  who  told  the 
agents  that  she  had  obtained  the  various 
narcotics  for  her  own  use  because  she 
suffered  from  extremely  painful  medical 
conditions.  The  agents  subsequently 
confirmed  with  Respondent's  physician 
that  he  was  treating  Respondent  for  the 
medical  conditions.  However,  the 
physician  indicated  that  he  did  not 
know  that  Respondent  was  self- 
prescribing  and  that  he  would  help  her. 
No  charges  were  filed  against 
Respondent  as  a  rissult  of  this 
investigation. 

Respondent  testified  at  the  hearing  in 
this  matter  that  she  was  treated  with 
intravenous  Demerol  for  a  painful 
kidney  disorder.  Following  surgery  for 
this  disorder,  Respondent  experienced 
withdrawal  from  the  Demerol. 
Respondent  testified  that  she  was 
ashamed  that  she  had  become 
dependent  on  the  Demerol  and 
attempted  to  wean  herself  off  by  taking 
oral  Demerol  intended  for  the  animals 
she  treated.  This  attempt  was 
imsuccessful  and  in  fact  Respondent 
was  taking  more  Demerol  than  she  had 
before  her  surgery.  According  to 
Respondent  she  then  began  injecting 
herself  with  Demerol.  Finally,  at  or 
about  the  end  of  November  1997, 
Respondent  entered  a  28-day  treatment 
program  and  stopped  using  controlled 
substances. 
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As  to  the  other  prescriptions 
discovered  during  this  investigation. 
Respondent  testified  that  she  purchased 
lonamin  to  treat  an  obese  dog,  and  that 
the  Valium  was  for  use  in  a  cUnic  where 
she  worked.  Respondent  further 
testified  that  she  did  not  prescribe 
Mepergan  Fortis  for  her  then-husband, 
but  that  the  prescription  was  for  her 
then-mother-in-law's  dog,  who 
Respondent  was  treating  for  cancer. 

Tne  Government  alleged  that 
Respondent  surrendered  her  DEA 
Certificate  of  Registration  in  1987. 
However,  the  investigator  who  testified 
at  the  hearing  indicated  that  she  could 
not  locate  a  copy  of  the  surrender  form. 
Respondent  testified  that  at  some  point 
in  1987  the  attorney  for  the  Mississippi 
State  Board  of  Veterinary  Medicine 
(Veterinary  Board)  wrote  to  her 
recommending  that  she  siurender  her 
DEA  registration,  but  that  she  did  not 
respond  to  this  letter  since  she  was  very 
ill  and  not  working  at  the  time.  It  was 
Respondent's  recollection  that  she 
simply  let  her  DEA  registration  expire. 
She  testified  that  she  still  had  the 
registration  certificate  in  her  possession 
the  next  time  that  she  applied  for  a  DEA 
registration.  Judge  Bittner  foimd 
Respondent's  testimony  to  be  credible 
and  therefore  found  that  the  evidence 
does  not  support  a  finding  that 
Respondent's  surrendered  her  DEA 
Certificate  of  Registration  in  1987. 

Respondent  was  issued  DEA 
Certificate  of  Registration  BE2196687  on 
March  20,  1990. 

In  October  1992,  DEA  was  advised  by 
Respondent's  then-husband  that 
Respondent  was  abusing  controlled 
substances.  A  subsequent  pharmacy 
slu^rey  did  not  reveal  any  controlled 
substance  prescriptions  issued  by 
Respondent.  DEA  then  contacted 
Respondent's  drug  distributor  and 
discovered  that  Respondent  had  ordered 
500  dosage  units  of  lorazepam  2  mg.,  a 
Schedule  IV  controlled  substance,  and 
2200  dosage  units  of  hydrocodone  with 
APAP,  a  Schedule  III  controlled 
substance,  between  March  4  and 
October  19,  1992. 

A  DEA  investigator  contacted  two 
physician  who  had  treated  Respondent. 
One  physician  treated  Respondent  for 
painful  medical  conditions  from  1989 
until  June  1992,  and  prescribed  her 
Lortab  7.5  mg.,  a  Schedule  III  controlled 
substance.  The  other  physician 
indicated  that  h^  treated  Respondent 
from  February  1987  imtil  March  1991, 
also  for  painful  medical  conditions. 
There  is  no  indication  in  the  record 
whether  this  physician  prescribed 
Respondent  any  controlled  substances. 

On  October  21.  1992,  DEA  agents  met 
with  Respondent  at  her  home. 


Respondent  told  the  agents  that  she  had 
not  been  practicing  veterinauy  medicine 
for  a  period  of  time  because  she  was  ill. 
She  further  told  the  agents  that  rather 
than  filling  the  prescriptions  that  her 
physician  issued  to  her,  she  was 
ordering  the  drugs  using  her  DEA 
registration  because  it  was  less 
expensive  to  obtain  the  drugs  that  way. 
At  this  meeting.  Respondent 
surrendered  her  DEA  Certificate  of 
Registration,  order  forms,  and  controlled 
substances  in  her  possession. 

Respondent  testified  at  the  hearing 
that  in  1990  she  developed  an  extremely 
painful  medical  condition  that  rendered 
her  unable  to  work.  She  acknowledged 
that  she  ordered  controlled  substances 
diuing  this  period,  and  that  at  one  point 
she  bought  Demerol  from  a  hospital 
pharmacy.  Respondent  further  testified 
that  her  physician  did  not  know  that  she 
was  ordering  hydrocodone,  and  that 
although  she  know  that  ordering  the 
drug  for  herself  was  an  unethical  use  of 
her  DEA  registration,  she  had  not 
thought  that  it  was  criminal  conduct. 
Respondent  testified  that  she  ultimately 
recovered  from  this  illness  following 
radical  surgery. 

On  March  1,  1996,  Respondent 
executed  an  application  for  a  new  DEA 
Certificate  of  Registration.  DEA  sought  a 
recommendation  from  the  Veterinary 
Board  as  to  whether  this  application 
should  be  granted.  On  Jime  10,  1996.  the 
Veterinary  Board  responded,  stating  in 
pertinent  part: 

While  the  granting  or  denial  of  [a  DEA 
registration]  is  a  determination  to  be  made  by 
your  agency,  the  Mississippi  Board  of 
Veterinary  Medicine  cannot  recommend 
unrestricted  approval  by  your  agency.  While 
the  Board  is  happy  that  (Respondent]  has 
returned  to  practice,  nevertheless,  the  Board 
feels  that,  at  most,  [Respondent's]  purchases 
of  controlled  drugs  should  be  limited  to  the 
purchase  of  euthanasia  solutions  and  a 
limited  number  of  purchases  for  anesthetics. 

As  a  result  of  this  letter,  Respondent 
wrrote  to  the  Veterinary  Board  asking  for 
its  approval  for  her  to  use  ketamine,  at 
the  time  a  non-controlled  substance; 
Socumb,  brand  name  for  a  product 
containing  sodium  pentobarbital,  a 
Schedule  II  non-narcotic  controlled 
substance;  Valiiun,  brand  name  for  a 
product  containing  diazepam;  Sodium 
Pentothal,  trade  name  for  thiopental,  a 
Schedule  III  non-narcotic  controlled 
substance;  phenobarbital,  a  Schedule  FV 
controlled  substance;  testosterone,  a 
Schedule  III  controlled  substance;  and 
Winstrol-V,  Telazol,  and  Tussigon,  all 
controlled  substances.  By  letter  to 
Respondent  dated  October  28,  1996,  the 
Veterinary  Board  recommended  that  she 
use  ketamine,  Rompun,  acepromazine 
(or  other  tranquilizers),  gas  anesthesia. 


lidocaine  (for  local  use),  Torbutral,  and 
Sodium  Pentothal  as  a  pre-anesthetic. 
Rompim,  acepromazine,  and  lidocaine 
are  not  controlled  substances.  Ketamine 
was  previously  noncontrolled  but  was 
placed  in  Schedule  HI  effective  August 
12, 1999.  Torbutral  is  a  controlled 
substance. 

Ehuing  the  course  of  investigating 
Respondent's  application  for  a  DEA 
registration,  DEA  contacted  the  local 
sheriff.  The  loceil  sheriff  indicated  that 
in  1993.  Respondent  was  caught  stealing 
ketamine  from  another  veterinarian. 

In  explaining  why  she  stole  the 
ketamine.  Respondent  testified  that  after 
her  radical  surgery,  she  went^hrough  a 
very  bitter  divorce  and  custody 
proceeding,  that  she  "lost  everything," 
and  that  her  ex-husband  made 
allegations  about  her  to  other 
veterinarians  in  the  area  that  effectively 
prevented'her  from  obtaining  work.  She 
further  testified  that  her  ex-husband  was 
physically  abusive  and  had  threatened 
to  kill  her  if  she  did  not  stop  attempting 
to  regain  custody  of  their  child. 
Respondent  testified  that  upon  the 
recommendation  of  a  local  police 
officer,  she  obtained  a  gim  to  protect 
herself  from  her  ex-husband.  According 
to  Respondent,  she  ultimately  realized 
that  she  would  not  be  able  to  shoot  her 
ex-husband  if  threatened  and  instead 
decided  to  obtain  ketamine  to  use  as  a 
chemical  immobilizer.  Respondent 
testified  that  shortly  before  stealing  the 
ketamine,  her  ex-husband  had  attacked 
her  with  a  hammer,  resulting  in  her 
being  admitted  to  an  emergency  room. 

Respondent  testified  that  she  stole 
ketamine  from  the  other  veterinarian 
twice.  The  first  time,  she  took  a  total  of 
two  cc.  of  ketamine,  but  then  decided 
that  that  would  not  be  a  sufficient 
quantity  to  subdue  her  ex-husband. 
Respondent  testified  that  she  then  took 
a  bottle  that  had  held  10  cc.  of  ketamine 
and  had  about  one  cc.  of  the  drug  left 
in  it,  and  she  then  added  small 
quantities  of  ketamine  that  she  took 
from  other  bottles,  substituting  saline  in 
those  bottles.  Respondent  acknowledged 
that  what  she  did  was  wrong. 

The  other  veterinarian  decided  not  to 
press  charges  against  Respondent 
provided  that  Respondent  seek 
treatment.  As  a  result.  Respondent 
entered  a  treatment  program  to  be 
treated  for  depression  and  tested  for 
ketamine.  According  to  Respondent,  she 
stayed  in  that  program  for  two  weeks 
and  then  w^t  to  a  program  that  treated 
health  care  professionals  where  she 
stayed  for  three  to  four  months. 
Thereafter  she  moved  to  an  outpatient 
facility.  Respondent  testified  that  she 
spent  a  total  of  five  months  in  treatment 
for  clinical  depression  and  hydrocodone 
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addiction.  A  ccording  to  Respondent,  her 
treatment  ended  in  February  1994.  She 
testified  that!  she  has  not  taken  any 
narcotic  drug,  except  during  surgery, 
since  October  1993. 

On  Noveniber  5, 1996,  a  DEA 
investigator  ^sked  Respondent  to  send 
information  tegarding  her  rehabilitation 
and  aftercara  treatment.  According  to 
the  investigator,  Respondent  did  not 
send  any  su(  h  information.  Respondent 
acknowledged  that  the  DEA  investigator 
had  asked  htr  to  provide  records  of  her 
treatment,  b^it  that  she  had  substantial 
difficulty  obtaining  these  records  from 
the  hicilitiesl 

Responc^^t  testified  that  she 
eventually  started  her  own  veterinary 
practice,  and  that  she  was  the  only 
veterinarian  jin  her  town  who  was 
always  available.  According  to 
Respondent  I  the  majority  of  her  practice 
is  trauma  emergency  medicine,  unlike 
other  veteririarians. 

In  Jime  1907,  Respondent  contacted 
the  DEA  investigator  and  advised  that 
the  only  dru ;  she  was  using  at  that  time 
was  Socumh ,  The  investigator  asked 
Respondent  dow  she  obtained  the 
Socimib  sine  e  she  was  not  registered 
with  DEA  to  handle  controlled 
substances  a  t  that  time.  Respondent 
indicated  thi  it  she  received  a  partial 
bottle  from  a  nother  veterinarian.  The 
DEA  investi]  [ator  contacted  the  other 
veterinarian  who  indicated  that  he 
provided  th(  sodium  pentobarbital  to 
Respondent  ifter  Respondent  showed 
him  a  letter  rom  the  Veterinary  Board 
stating  that  <  he  could  use  the  drug. 
Respondent  told  the  other  veterinarian 
that  she  had  an  animal  in  distress,  so  he 
gave  her  10  1o  20  cc.  to  euthanize  the 
animal. 

Respondei  it  testified  at  the  hearing 
that  the  dog  she  was  treating  had  been 
poisoned,  that  the  incident  occurred  late 
at  night  on  a  weekend,  and  that  the  dog 
was  in  inten  ;e  pain.  She  contacted  the 
other  veterii  arian  who  refused  to  put 
the  dog  to  si  jep  himself,  but  offered  to 
prescribe  en  Jugh  of  the  drug  so 
Respondent  could  euthanize  the  dog. 
Respondent  testified  that  because  she 
was  working  under  the  other 
veterinarian  she  did  not  realize  that  she 
had  done  an  yrthing  wrong.  It  is 
undisputed  hat  after  speaking  to  the 
DEA  investi]  ;ator,  Respondent  returned 
the  remainii  g  sodium  pentobarbital  to 
the  other  vel  erinarian. 

Responde  it  asserted  that  since  she  is 
the  only  vet(  irinaricui  in  the  area  who 
handles  emergencies  after  hours,  she 
needs  a  DEA  registration  in  order  to  care 
for  her  patie  [its.  Respondent  testified 
that  she  nee  Is  to  use  sodium 
pentobarbitd,  butorphanol,  and  Valium 
in  her  practi  ce.  The  sodium 


pentobarbital  would  be  used  to 
euthanize  animals,  the  butorphanol  to 
relive  pain  in  the  animals,  and  the 
Valium  to  control  seizures  and  treat  sick 
cats  that  refuse  to  eat.  According  to 
Respondent,  she  would  be  willing  to 
install  security  measures,  maintain 
whatever  records  are  required,  and  be 
subject  to  random  drug  testing. 

Respondent  has  acknowledged  her 
mistakes.  Respondent  testified  that  she 
has  "suffered  greatly  because  of  this. 
And  I  expect  to  the  rest  of  my  life.  This 
will  be  a  great  humiliation  to  me.  But 
I  truly — I  truly  don't  believe  it  will  ever 
happen  again.  I  never  have  a  desire  to. 
I  never  had  before  these  two  instances 
and  I  never  have  since." 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration,  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered  in  determining  the  public 
interest. 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  denied.  See  Henry  J. 
Schwarz,  Jr.,  M.D.,  54  FR  16422  (1989). 

As  to  factor  one,  the  Veterinary  Board 
recommended  that  Respondent  not  be 
given  an  unrestricted  registration, 
however  the  Veterinary  Board  did 
recommend  that  Respondent  be 
authorized  to  handle  thiopental  and 
ketamine.  Schedule  III  controlled 
substances,  and  butorphanol,  a 
Schedule  IV  controlled  substance. 
Although  Respondent  has  indicated  that 
she  also  needs  to  be  able  to  use  sodium 
pentobarbital  for  euthanasia,  the 
Veterinary  Board  did  not  mention  this 
substance  in  its  June  10,  1996  letter.  The 
Deputy  Administrator  agrees  with  Judge 
Bittner  that  while  the  Veterinary  Board's 
recommendations  are  not  dispositive, 
they  certainly  weigh  in  favor  of  at  the 


very  least  granting  Respondent  a  DEA 
registration  restricted  to  certain 
substances. 

Regarding  factor  two,  the  evidence 
supports  a  finding  that  prior  to  198/, 
Respondent  abused  her  DEA  registration 
by  issuing  prescriptions  and  using  DEA 
order  forms  to  obtain  controlled 
substances  for  her  own  use.  In  1992, 
Respondent  again  used  her  DEA 
registration  to  obtain  controlled 
substances  for  her  own  use.  Respondent 
also  handled  sodium  pentobarbiteil  in 
1997,  when  she  was  not  authorized  to 
do  so. 

As  to  factor  three,  there  is  no  evidence 
that  Respondent  has  been  convicted  of 
any  criminal  charges  relating  to  the 
manufacture,  distribution  or  dispensing 
of  controlled  substances. 

Regarding  factor  four.  Respondent's 
compliance  with  applicable  laws 
relating  to  controlled  substances,  it  is 
undisputed  that  Respondent  used  DEA 
order  forms  in  violation  of  21  U.S.C. 
828(e)  to  obtain  controlled  substances 
for  her  own  use.  In  addition. 
Respondent  issued  prescriptions  to 
obtain  Demerol  for  her  own  use  in 
violation  of  21  U.S.C.  829  and  21  CFR 
1306.04.  The  Deputy  Administrator 
notes  however  that  these  violations 
occurred  when  Respondent  was 
suffering  from  painful  medical 
conditions  and  had  become  addicted  to 
narcotic  controlled  substances. 
According  to  Respondent,  these 
conditions  are  now  under  control,  she 
has  undergone  treatment  for  her 
addiction,  and  she  has  not  improperly 
obtained  or  personally  used  controlled 
substances,  except  as  a  result  of  surgery, 
since  October  1993.  As  recently  as  1997, 
Respondent  handled  sodium 
pentobarbital  when  she  was  not 
registered  with  DEA  to  do  so  in 
violation  of  21  U.S.C.  841(a).  While  not 
condoning  this  violation,  the  Deputy 
Administrator  does  not  find  under  the 
circumstances  that  this  isolated  incident 
warrants  denying  Respondent's 
application  for  registration. 

As  to  factor  five,  the  Deputy 
Administrator  is  troubled  by 
Respondent's  theft  of  ketamine  in  1993. 
Although  ketamine  was  not  a  controlled 
substance  at  the  time,  her  stated 
purpose  of  immobilizing  her  ex- 
husband  with  the  drug  raises  serious 
concerns  about  her  fitness  to  handle 
controlled  substances.  However,  the 
Deputy  Administrator  notes  that  this 
incident  occiured  in  1993,  that 
Respondent  has  since  undergone 
extensive  treatment  for  depression  and 
drug  addiction,  that  Respondent  has 
acknowledged  the  wrongfulness  of  this 
behavior,  and  that  there  is  no  evidence 
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of  any  similar  type  behavior  since  that 
time. 

The  Deputy  Administrator  also  finds 
it  relevant  under  this  factor  that 
Respondent  was  previously  addicted  to 
narcotic  controlled  substances. 
Respondent  has  acknowledged  her  past 
problems  and  appears  to  be  remorseful. 
However,  while  Respondent  asserts  that 
she  has  undergone  treatment  and  that 
she  has  not  improperly  used  controlled 
substances  since  1993,  the  Deputy 
Administrator  is  troubled  by  the  lack  of 
evidence  in  the  record,  other  than 
Respondent's  own  testimony,  regarding 
Respondent's  treatment  for  her 
addiction.  The  record  is  also  devoid  of 
evidence  of  any  continued  monitoring 
of  Respondent  and  any  support  network 
in  place  to  help  prevent  a  relapse. 

"The  Deputy  Administrator  agrees  with 
Judge  Bittner  that  the  Government  has 
presented  a  prima  facie  case  for  the 
denial  of  Respondent's  application  for 
registration  based  upon  Respondent's 
use  of  her  previous  DEA  registrations  to 
obtain  controlled  substances  for  her 
own  use,  her  abuse  of  controlled 
substance,  her  violation  of  laws  relating 
to  controlled  substances,  her  handling 
of  sodium  pentobarbital  in  1997  wuen 
not  authorized  to  do  so,  and  her  theft  of 
a  non-controlled  substance  in  1993  to  be 
used  to  temporarily  immobilize  her  ex- 
husband.  However,  Judge  Bittner  foimd 
credible  Respondent's  testimony  that 
she  has  not  used  controlled  substances 
since  1993  except  as  prescribed  lawfully 
by  a  physician.  Judge  Bittner  also  found 
credible  Respondent's  testimony 
regarding  the  circumstances 
surrounding  her  theft  to  ketamine  in 
1993  and  her  1997  handling  of  sodium 
penotobarbital,  and  that  she  regrets  her 
misconduct,  is  willing  to  accept 
restrictions  on  her  registration,  and  will 
not  abuse  her  registration  or  controlled 
substances  in  the  future. 

Therefore,  Judge  Bittner  concluded 
that  it  would  not  be  inconsistent  with 
the  public  interest  to  grant  Respondent 
a  DEA  Certificate  of  Registration  limited 
to  the  Schedule  11  controlled  sodium 
pentobarbital,  the  Schedule  III 
controlled  substances  ketamine  and 
'thiopental,  and  the  Schedule  IV 
controlled  substance  butorphanol 
subject  to  the  following  conditions: 

(1)  Respondent  shall  maintain 
acciu^te  records  showing  all  piux:hases, 
administering  and  dispensing 
(including  prescribing]  of  all  controlled 
substances;  and 

(2)  Respondent  shall  submit  copies  of 
all  such  records  to  the  Special  Agent  in 
Charge  of  DEA's  New  Orleans  Office,  or 
his  designees,  quarterly,  for  five  years 
from  the  effective  date  of  her 
registration. 


The  Deputy  Administrator  agrees  with 
Judge  Bittner  that  it  is  not  in  the  public 
interest  to  deny  Respondent's 
application  for  registration  and  basically 
agrees  with  Judge  Bittner's 
recommended  restrictions.  However,  the 
Deputy  Administrator  is  extremely 
reluctant  to  grant  Respondent  the 
authority  to  handle  ketamine,  the  very 
substance  she  admitted  stealing  in  1993 
to  potentially  use  to  incapacitate  her  ex- 
husband.  Nonetheless,  the  Deputy 
Administrator  will  do  so  given  that  the 
Veterinary  Board  recommended  that 
Respondent  be  authorized  to  handle 
ketamine  and  the  recommendation  of 
the  appropriate  state  licensing  authority 
is  one  of  the  factors  to  be  considered  by 
the  Deputy  Administrator  in 
determining  the  public  interest.  The 
Deputy  Administrator  is  also  troubled 
by  the  lack  of  evidence  in  the  record, 
other  than  Respondent's  own  testimony, 
regarding  her  treatment  and 
rehabilitation.  Consequently,  the  Deputy 
Administrator  finds  it  necessary  to  have 
safeguards  in  place  to  be  certain  that 
Respondent  does  not  abuse  controlled 
substances  once  she  is  issued  a  limited 
registration. 

Therefore,  the  Deputy  Administrator 
concludes  that  Respondent  should  be 
issued  a  DEA  Certificate  of  Registration 
in  Schedules  II  non-narcotic,  ID  and  IV 
subject  to  the  following  restrictions  for 
three  years  ft^om  the  date  of  issuance  of 
the  DEA  Certificate  of  Registration: 

(1)  While  Respondent  shall  be 
registered  in  Schedules  D  non-narcotic, 
III  and  fV,  she  shall  only  handle  sodium 
pentobarbital,  ketamine,  thiopental,  and 
butorphanol. 

(2)  Respondent  shall  send  copies  of 
records  documenting  all  of  her 
purchases  of  controlled  substances  to 
the  Special  Agent  in  Charge  of  the  DEA 
New  Orleans  office,  or  her  designee,  on 


a  quarterly  basis. 

(3)  Respondent  shall  submit,  on  a 
quarterly  basis,  a  log  of  all  of  the 
controlled  substances  she  has 
prescribed,  administered,  or  dispensed 
during  the  previous  quarter,  to  the 
Special  Agent  in  Charge  of  the  DEA 
New  Orleans  office,  or  his  designee.  The 
log  shall  include:  the  patient's  name;  the 
date  that  the  controlled  substance  was 
prescribed,  administered  or  dispensed; 
and  the  name,  dosage  and  quantity  of 
the  controlled  substance  prescribed, 
administered  or  dispensed.  If  no 
controlled  substances  are  prescribed, 
administered  or  dispensed  during  a 
given  quarter.  Respondent  shall  indicate 
that  fact  in  writing,  in  lieu  of 
submission  of  the  log. 

(4)  Respondent  shall  submit  to 
random  urinalysis,  at  her  own  expense, 
not  less  than  one  time  per  month. 


Within  30  days  of  the  effective  date  of 
this  order.  Respondent  shall  notify  the 
Special  Agent  in  Charge  of  the  DEA 
New  Orleans  office,  or  his  designee,  in 
writing,  as  to  the  identity  of  the 
laboratory  or  hospital  that  will  be 
conducting  the  random  urinalysis. 
Reports  documenting  the  results  of 
these  tests  shall  be  forwarded  to  the 
Special  Agent  in  Charge  of  the  DEA 
New  Orleans  office,  or  his  designee. 

(5)  Respondent  shall  consent  to 
random,  unannounced  inspections 
without  the  need  for  an  Administrative 
Inspection  Warrant. 

Accordingly,  the  Deputy 
Administrator  of  the  Etrug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
registration  submitted  by  Judy  L. 
Henderson,  D.V.M.,  be,  and  it  hereby  is, 
granted  in  Schedules  II  non-narcotics, 
ni  and  IV,  subject  to  the  above  described 
restrictions.  This  order  is  effective  upon 
the  issuance  of  the  DEA  Certificate  of 
Registration,  but  no  later  than  March  6, 
2000. 

Dated:  January  18.  2000. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

[FR  Doc,  00-2540  Filed  2-3-00;  8:45  am] 

BILLING  CODE  441(M)»-M 


DEPARTMErfT  OF  JUSTICE 

Drug  Enforcement  Administration 

Archibaid  W.  Hutchinson,  M.D.; 
Revocation  of  Registration 

On  July  28,  1999,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Archibald  W. 
Hutchinson,  M.D.,  of  Marietta,  Ohio, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration 
BH2898053  pursuant  to  21  U.S.C. 
824(a)(3),  and  deny  any  pending 
applications  for  renewal  of  such 
registration  pursuant  to  21  U.S.C.  823(f), 
for  reason  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Ohio.  The 
order  also  notified  Dr.  Hutchinson  that 
should  no  request  for  a  hearing  be  filed 
within  30  days,  his  hearing  right  would 
be  deemed  waived. 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Hutchinson  at  his  registered 
location.  DEA  received  a  signed  receipt 
indicating  that  it  was  received  and 
signed  for  by  an  individual  on 
November  3,  1999.  The  Order  to  Show 
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Cause  was  alfeo  sent  to  Dr.  Hutchinson 
at  his  last  km  )wn  address  in  Illinois. 
The  return  re  ceipt  indicates  that  the 
Order  to  Sho  iv  Cause  was  forwarded  to 
another  addr  3ss  in  Illinois  and  was 
signed  for  on  or  about  August  20,  1999. 
No  request  fdr  a  hearing  or  any  other 
reply  was  rec  eived  by  the  DEA  from  Dr. 
Hutchinson  ( ir  anyone  purporting  to 
represent  hin  \  in  this  matter.  Therefore, 
the  Deputy  Administrator,  finding  that 
(1)  30  days  have  passed  since  the  receipt 
of  the  Order  jo  Show  Cause,  and  (2)  no 
request  for  a  nearing  having  been 
received  concludes  that  Dr.  Hutchinson 
is  deemed  to  have  waived  his  hearing 
right.  After  considering  material  from 
the  investigative  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1301.43(d)  and  (e)  1301.46. 
This  final  orier  replaces  and  supersedes 
the  final  ordor  issued  on  January  3, 
2000. 

The  Deput  r  Administrator  finds  that 
Dr.  Hutchins  3n  ciirrently  possesses  DEA 
Certificate  o^ Registration  BH2898053 
issued  to  hin  i  in  Ohio.  The  Deputy 
Administrate  r  further  finds  that  on  July 
8,  1998,  the  State  Medical  Board  of  Ohio 
permanently  revoked  his  license  to 
practice  medicine  in  the  State  of  Ohio. 
Therefore,  the  Deputy  Administrator 
concludes  that  Dr.  Hutchinson  is  not 
currently  licipsed  to  practice  medicine 
in  Ohio,  and  as  a  result,  it  is  reasonable 
to  infer  that  be  is  not  currently 
authorized  tc  handle  controlled 
substances  ii ;  that  state. 

The  DEA  does  not  have  the  statutory 
authority  un^  ler  the  Controlled 
Substances  /  ct  to  issue  or  maintain  a 
registration  i '  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  st  bstances  in  the  state  in 
which  he  coi  iducts  his  business.  See  21 
U.S.C.  802(2  [).  823(f)  and  824(a)(3). 
This  prerequ  isite  has  been  consistently 
upheld.  See  Borneo  J.  Perez.  M.D.,  62  FR 
16.193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60,72f  (1996);  Dominick  A.  Ricci. 
M.D.,  58  FR  1 11,104(1993). 

Here  it  is  c  lear  that  Dr.  Hutchinson  is 
not  currentl)  authorized  to  handle 
controlled  sv  bstances  in  the  State  of 
Ohio.  As  a  n  suit,  he  is  not  entitled  to 
a  DEA  regist  ation  in  that  state. 

Accoroing  y,  the  Deputy 
Administrate  r  of  the  Drug  Enforcement 
Administrati  on,  pursuant  to  the 
authority  vei  ted  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  order  >  that  DEA  Certificate  of 
Registration  3H2898053,  previously 
issued  to  Ar(  hibald  W.  Hutchinson, 
M.D.,  be,  am ;  it  hereby  is  revoked.  The 
Deputy  Administrator  further  orders 
that  any  pen  ding  applications  for  the 
renewal  of  si  ich  registration,  be,  and 


they  hereby  are,  denied.  This  order  is 
effective  March  6.  2000.  and  is 
considered  the  final  agency  action  for 
appellate  purposes  pursuant  to  21 
U.S.C.  877. 

Dated:  January  18,  2000. 
Donnie  R.  Marshall, 
Deputy  Administrator. 
[FR  Doc.  00-2527  Filed  2-3-00;  8:45  am] 
BailNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  99-36] 

Kenneth  Leroy  Jones,  M.D.; 
Revocation  of  Registration 

On  August  24, 1999.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Kenneth  Leroy  Jones, 
M.D.  (Respondent)  of  Paintsville, 
Kentucky,  notifying  him  of  an  ■'"   ' 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  AJ1551399, 
and  deny  any  pending  applications  for 
renewal  of  such  registration  as  a 
practitioner  pursuant  to  21  U.S.C.  823(f) 
and  824(a)(3).  The  Order  to  Show  Cause 
alleged  that  Respondent  was  not 
cturently  authorized  to  handle 
controlled  substances  in  the 
Commonwealth  of  Kentucky. 

By  letter  dated  September  17. 1999. 
Respondent  requested  a  hearing,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  On  October  20. 1999.  the 
Government  filed  a  Mqjion  for 
Summary  Disposition,  alleging  that 
Respondent  is  currently  registered  with 
DEA  to  handle  controlled  substances  in 
Kentucky,  however,  he  is  not  currently 
authorized  by  the  Commonwealth  of 
Kentucky  to  handle  controlled 
substances.  Respondent  was  given  until 
November  10,  1999.  to  file  a  response  to 
the  Government's  motion.  Respondent 
failed  to  file  a  timely  response. 

On  November  18,  1999.  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Decision  finding  that  Respondent  lacks 
authorization  to  handle  controlled 
substances  in  the  Commonwealth  of 
Kentucky;  granting  the  Government's 
Motion  for  Summary  Disposition;  and 
recommending  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked. 
Neither  party  filed  exceptions  to  her 
Opinion  and  Recommended  Decision, 
however  on  November  30,  1999. 
Respondent  filed  a  letter  with  Judge 
Bittner  indicating  that  he  no  longer 


wished  to  pursue  this  matter  and  asking 
that  favorable  consideration  be  given  to 
any  future  applications  for  regisfration 
with  DEA.  On  December  20.  1999.  Judge 
Bittner  transmitted  the  record  of  these 
proceedings  to  the  Office  of  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Opinion  and  Recommended  Decision  of 
the  Administrative  Law  Judge. 

As  a  preliminary  matter,  the  Deputy 
Administrator  has  not  considered 
Respondent's  letter  filed  on  November 
30,  1999,  since  it  was  not  timely  filed 
and  Respondent  has  not  offered  any 
explanation  for  the  late  filing. 

The  Deputy  Administrator  finds  that 
Respondent  possesses  DEA  Certificate  of 
Registration  AJ1551399,  issued  to  him  at 
an  address  in  Paintsville,  Kentucky.  The 
Deputy  Administrator  further  finds  that 
on  January  7,  1999.  the  Commonwealth 
of  Kentucky,  State  Board  of  Medical 
Licensure  ordered  the  revocation  of 
Respondent's  Kentucky  medical  license. 
Respondent  did  not  dispute  that  he  is 
not  currently  authorized  to  practice 
medicine  in  Kentucky. 

Therefore,  the  Deputy  Administrator 
finds  that  Respondent  is  not  currently 
authorized  to  practice  medicine  in  the 
Commonwealth  of  Kentucky.  As  a 
result,  it  is  reasonable  to  infer  that  he  is 
also  not  authorized  to  handle  controlled 
substances  in  that  state. 

DEA  does  not  have  statutory  authority 
imder  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  his  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez.  M.D.,  62  FR 
16,193  (1997);  Demetris  A.  Green.  M.D., 
61  FR  60,728  (1996);  Dominick  A.  Ricci, 
M.D.  58  FR  51.104  (1993). 

Here  it  is  clear  that  Respondent  is  not 
licensed  to  handle  controlled  substances 
in  Kentucky.  Since  Respondent  lacks 
this  state  authority,  he  is  not  entitled  to 
a  DEA  registration  in  that  state. 

In  light  of  the  above.  Judge  Bittner 
properly  granted  the  Government's 
Motion  for  Summary  Disposition.  The 
parties  did  not  dispute  the  fact  that 
Respondent  is  currently  unauthorized  to 
handle  controlled  substances  in 
Kentucky.  Therefore,  it  is  well-settled 
that  when  no  question  of  material  fact 
is  involved,  a  plenary,  adversary 
administrative  proceeding  involving 
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evidence  and  cross-examination  of 
witnesses  is  not  obligatory.  See  Gilbert 
Ross,  M.D.,  61  FR  8664  (1996);  Philip  E. 
Kirk,  M.D.,  48  FR  32,887  (1983),  aff  d 
sub  nom  Kirk  v.  Mullen,  749  F.2d  297 
(6th  Cir.  1984);  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO,  549 
F.2d  634  (9th  Cir.  1977). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.014, 
hereby  orders  that  DEA  Certificate  of 
Registration  AJ1551399,  issued  to 
Kenneth  Leroy  Jones,  M.D.  be,  and  it 
hereby  is,  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewed  of 
such  registration  be,  and  they  hereby 
are,  denied.  This  order  is  effective 
March  6,  2000. 

Dated:  January  18,  2000. 
Donnie  R.  Marshall, 

Deputy  Administrator 

(FR  Doc.  00-2528  Filed  2-3-00;  8:45  am)  * 

BILLING  CODE  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  99-31] 

Richard  Eaton  l.each,  M.D.  Revocation 
of  Registration 

On  August  5,  1999,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Richard  Eaton  Leach, 
M.D.  (Respondent)  of  Lake  Charles, 
Louisiana,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  AL8792106, 
and  deny  any  pending  applications  for 
renewal  of  such  registration  as  a 
practitioner  piu'suant  to  21  U.S.C.  823(f) 
and  824(a)(3).  The  Order  to  Show  Cause 
alleged  that  Respondent  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Louisiana. 

By  letter  dated  August  19,  1999, 
Respondent  filed  a  request  for  a  hearing, 
listing  a  Lake  Charles,  Louisiana 
address.  The  matter  was  docketed  before 
Administrative  Law  Judge  Gail  A. 
Randall.  On  September  1, 1999,  Judge 
Randall  issued  an  Order  for  Prehearing 
Statements.  On  September  23, 1999,  the 
Government  filed  a  Motion  for 
Summary  Disposition,  alleging  that 
Respondent  is  currently  registered  with 
DEA  to  handle  controlled  substances  in 
Louisiana,  however  he  is  not  currently 


authorized  by  the  State  of  Louisiana  to 
handle  controlled  substances.  In 
addition,  the  Government  requested  that 
Judge  Randall  stay  the  proceedings 
pending  her  ruling  on  the  Government's 
motion.  In  an  order  dated  September  24, 
1999,  Judge  Randall  stayed  the 
proceedings  pending  her  ruling  on  the 
Govenunent's  motion  and  gave  the 
Respondent  an  opportimity  to  file  a 
response  to  the  Government's  motion. 

Both  the  Order  for  Prehearing 
Statements  and  the  September  24, 1999 
order  were  mailed  to  Respondent  at  the 
address  listed  on  his  request  for  a 
hearing,  however  according  to  Judge 
Randall,  both  were  returned  to  DEA 
with  the  notation  "moved  left  no 
address,  imable  to  forward,  return  to 
sender."  Then,  according  to  Judge 
Randall,  the  two  orders  were  sent  to 
Respondent's  registered  location  in 
Jonesville,  Louisiana.  The  Order  for 
Prehearing  Statements  was  returned  to 
DEA  with  a  notation  "return  to  sender, 
not  at  this  address,"  and  the  other  order 
has  not  been  retiuned. 

On  October  22,  1999,  Judge  Randall 
issued  her  Opinion  and  Recommended 
Decision  finding  that  Respondent  has 
waived  his  opportimity  to  reply  to  the 
Government's  Motion  for  Summary 
Disposition.  He  is  no  longer  receiving 
mail  at  his  registered  address  nor  at  die 
address  listed  in  his  request  for  a 
hearing.  Further  he  has  failed  to  inform 
^  idge  Randall  of  any  viable  address.  In 
her  Opinion  and  Recommended 
Decision,  Judge  Randall  also  foimd  that 
Respondent  lacks  authorization  to 
handle  controlled  substances  in  the 
State  of  Louisiana;  granted  the 
Government's  Motion  for  Summary 
Disposition;  emd  recommended  that 
Respondent's  DEA  Certificate  of 
Registration  be  revoked.  Neither  party 
filed  exceptions  to  her  Opinion  and 
Recommended  Decision,  and  on 
November  22, 1999,  Judge  Randall 
transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  This  final  order 
replaces  and  supersedes  the  final  order 
issued  on  January  3,  2000.  The  Deputy 
Administrator  adopts,  in  full,  the 
Opinion  and  Recommended  Decision  of 
the  Administrative  Law  Judge. 

The  Deputy  Administrator  finds  based 
upon  the  evidence  in  the  record  that 
Respondent's  license  to  practice 
medicine  in  Louisiana  was  indefinitely 
suspended  on  February  27, 1998. 
Additionally,  by  a  letter  dated  April  20, 


1998,  Respondent  weis  informed  that  his 
state  license  to  possess,  distribute,  or 
prescribe  controlled  substances  was 
suspended  due  to  the  loss  of  his  medical 
license.  No  evidence  was  presented  by 
Respondent  to  dispute  that  he  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Louisiana.  Therefore,  the  Deputy 
Administrator  finds  that  Respondent  is 
not  currenUy  authorized  to  handle 
controlled  substances  in  Louisiana,  the 
state  in  which  he  is  registered  with 
DEA. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  See  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
Tljis  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16,193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60,728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51,104  (1993).      ' 

Here,  it  is  clear  that  Respondent  is  not 
licensed  to  handle  controlled  substances 
in  Louisiana.  Since  Respondent  lacks 
this  state  authority,  he  is  not  entided  to 
a  DEA  registration  in  that  state. 

In  light  of  the  above.  Judge  Randall 
properly  granted  the  Government's 
Motion  for  Summary  Disposition.  The 
parties  did  not  dispute  the  fact  that 
Respondent  is  currenUy  imauthorized  to 
handle  controlled  substances  in 
Louisiana.  Therefore,  it  is  well-settled 
that  when  no  question  of  material  fact 
is  involved,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross-examination  of 
witnesses  is  not  obligatory.  See  Philip  E. 
Kirk,  M.D.  48  FR  32,887  (1983),  afTd 
sub  nom  Kirk  v.  Mullen.  749  F.2d  297 
(6Ui  Cir.  1984);  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO,  549 
F.2d  634  (9th  Cir.  1977). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AL8792106.  previously 
issued  to  Richard  Eaton  Leach.  M.D.,  be. 
and  it  hereby  is.  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be.  and  they  hereby 
are.  denied.  This  order  is  effective 
March  6.  2000,  and  is  the  final  agency 
action  for  appellate  purposes  pursuant 
to  21  U.S.C.  877. 
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Dated;  |anu^  18,  2000. 
Donnie  R.  Mai  shall. 

Deputy  Admin  istralor. 

(FR  Doc.  00-2!  29  Filed  2-4-00;  8:45  am] 
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Drug  Enforcement 
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of  Registration 
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OEPARTMEirr  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  9^-33] 

1 
Brett  L.  LuMldn,  M.D.;  Revocation  of 
Registration 
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to  handle  controlled 
the  State  of  Florida; 
Government's  Motion  for 
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that  Respondent's  DEA 
^Registration  be  revoked, 
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:o  the  Office  of  the  Deputy 

Administrator  has 
record  in  its  entirety, 
to  21  CFR  1316.67,  hereby 


ipg 


issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Opinion  and  Reconunended  Decision  of 
the  Administrative  Law  Judge. 

The  Deputy  Administrator  finds  that 
Respondent  currently  possesses  DEA 
Certificate  of  Registration  AL0133102, 
issued  to  him  at  an  address  in 
Haliandale,  Florida.  The  Deputy 
Administrator  further  finds  that  on  May 
7, 1998,  the  Medical  Board  of  the  State 
of  Florida  (Medical  Board)  issued  a  final 
order  indefinitely  suspending 
Respondent's  medical  license.  In  an 
Opinion  filed  on  March  31, 1999,  the 
District  Court  of  Appeal  of  the  State  of 
Florida,  Fourth  District,  granted 
Respondent  a  new  hearing  before  the 
Medical  Board  but  declined  to  stay  the 
suspension  of  Respondent's  medical 
license. 

In  his  response  to  the  Govenunent's 
motion.  Respondent  argued  that  he  is 
retired  fi-om  the  active  practice  of 
medicine,  and  therefore,  his  continued 
registration  poses  no  risk  to  the  public 
interest.  Additionally,  Respondent 
noted  that  he  has  filed  an  Amended 
Complaint  with  the  Agency  for  Health 
Care  Administration  and  expects  a 
hearing  in  the  near  futxire. 

In  her  Opinion  and  Recommended 
Decision,  Judge  Randall  found  that  the 
Government  presented  credible 
evidence  that  Respondent's  Florida 
medical  license  was  indefinitely 
suspended,  and  the  suspension  has  not 
been  stayed.  Respondent  has  presented 
no  evidence  to  the  contrary.  As  Judge 
Randall  noted,  "[a]  pending  rehearing  of 
the  Medical  Board's  decision  does  not 
alter  the  Respondent's  status  in  Florida. 
The  outcome  of  a  rehearing  of  the 
Medical  Board's  action  is  speculative,' 
and  the  decision  of  the  Medical  Board 
is  final  until  otherwise  overtiuned." 

Therefore,  the  Deputy  Administrator 
finds  that  Respondent  is  not  currently 
authorized  to  practice  medicine  in  the 
State  of  Florida  and  as  a  result,  it  is 
reasonable  to  infer  that  he  is  also  not 
authorized  to  handle  controlled 
substances  in  that  state. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  his  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16,193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60,728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51,104  (1993). 


Here,  it  is  clear  that  Respondent  is  not 
licensed  to  handle  controlled  substances 
in  Florida.  Since  Respondent  lacks  this 
state  authority,  he  is  not  entitled  to  a 
DEA  registration  in  that  state. 

In  light  of  the  above.  Judge  Randall 
properly  granted  the  Government's 
Motion  for  Suimmary  Disposition.  The 
parties  did  not  dispute  the  fact  that 
Respondent  is  currently  unauthorized  to 
handle  controlled  substances  in  Florida. 
Therefore,  it  is  well-settled  that  when 
no  question  of  material  fact  is  involved, 
a  plenary,  adversary  administradve 
proceeding  involving  evidence  and 
cross-examination  of  witnesses  is  not 
obligatory.  See  Gilbert  Ross,  M.D.,  61  FR 
8664  (1996);  Philip  E.  Kirk,  M.D.,  48  FR 
32,887  (1983),  aff  d  sub  nom  Kirk  v. 
Mullen.  749  F.2d  297  (6th  Cir.  1984); 
NLRB  V.  International  Association  of 
Bridge,  Structural  and  Ornamental 
Ironworkers,  AFL-CIO,  549  F.2d  634 
(9th  Cir.  1977). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificates  of 
Registration  AL0133102,  issued  to  Brett 
L.  Lusskin,  M.D.,  be,  and  it  hereby  is, 
revoked.  The  Deputy  Administrator 
further  orders  that  any  pending 
applications  for  renewal  of  such 
registration  be,  and  they  hereby  are, 
denied.  This  order  is  effective  March  6, 
2000. 

Dated:  January  18,  2000. 
-Donnie  R.  Marshall, 

Deputy  Administrator. 

[FR  Doc.  00-2530  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Charles  W.  Marshall,  D.P.M.; 
Revocation  of  Registration 

On  July  28,  1999,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Charles  W.  Marshall, 
D.P.M.,  of  Chicago,  Illinois,  notifying 
him  of  an  opportimity  to  show  cause  as 
to  why  DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  BM2648472 
pursuant  to  21  U.S.C.  824(a)(3),  and 
deny  any  pending  applications  for 
renewal  of  such  registration  pursuant  to 
21  U.S.C.  8231(f),  for  reason  that  he  is 
not  currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Illinois.  The  order  also  notified  Dr. 
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Marshall  that  should  no  request  for  a 
hearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived. 

DEA  received  a  signed  receipt 
indicating  that  the  Order  to  Show  Cause 
was  received  on  August  23, 1999.  No 
request  for  a  hearing  or  any  other  reply 
was  received  by  the  DEA  from  Dr. 
Marshall  or  anyone  purporting  to 
represent  him  in  this  matter.  Therefore, 
the  Deputy  Administrator,  finding  that 
(1)  30  days  have  passed  since  the  receipt 
of  the  Order  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Marshall  is 
deemed  to  have  waived  his  hearing 
right.  After  considering  material  from 
the  investigative  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1301.43(d)  and  (e)  and 
1301.46.  This  final  order  replaces  and 
supersedes  the  final  order  issued  on 
January  3,  2000. 

The  Deputy  Administrator  finds  that 
Dr.  Marshall  currently  possesses  DEA 
Certificate  of  Registration  BM2648472 
issued  to  him  in  Illinois.  The  Deputy 
Administrator  further  finds  that  on 
August  19,  1997,  the  State  of  Illinois, 
Department  of  Professional  Regulation 
issued  an  order  indefinitely  suspending 
Dr.  Marshall's  license  to  practice 
pediatric  medicine.  Additionally,  Dr. 
Marshall's  state  controlled  substance 
license  expired  on  January  31, 1999. 
Therefore,  the  Deputy  Administrator 
concludes  that  Dr.  Marshall  is  not 
currently  licensed  to  handle  controlled 
substances  in  Illinois. 

The  DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  hemdle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  See  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16.193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60,728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51,104  (1993). 

Here  is  clear  that  Dr.  Marshall  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Illinois.  As  a  result,  Dr.  Marshall  is  not 
entitled  to  a  DEA  registn^ion  in  that 
state. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  piursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and)  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BM2648472,  previously 
issued  to  Charles  W.  Marshall,  D.P.M., 
be,  and  it  hereby  is,  revoked.  The 
Deputy  Administrator  further  orders 


that  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  March  6,  2000,  and  is 
considered  the  final  agency  action  for 
appellate  purposes  pursuant  to  21 
U.S.C.  877. 

Dated:  January  18,  2000. 
Donnie  R.  Marshall, 

Depu  ty  Administrator. 

IFR  Doc.  00-2531  Filed  2-3-00;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Melvin  John  Miller,  M.D.;  Revocation  of 
Registration 

On  August  5,  1999,  the  Deputy 
Assistant  Administrator,  Ofiice  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Melvin  John  Miller, 
M.D.  of  Ellijay,  Georgia,  notifying  him  of 
an  opportimity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  BMl  167077 
pursuant  to  21  U.S.C.  824(a)(3),  and 
deny  any  pending  applications  for 
renewal  of  such  registration  pursuant  to 
21  U.S.C.  823(f),  for  reason  that  he  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Georgia.  The  order  also  notified  Dr. 
Miller  that  should  no  request  for  a 
hearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived. 

DEA  received  a  signed  receipt 
indicating  that  the  Order  to  Show  Cause 
was  received  on  August  16,  1999.  No 
request  for  a  hearing  or  any  other  reply 
was  received  by  the  DEA  from  Dr.  Miller 
or  anyone  purporting  to  represent  him 
in  this  matter.  Therefore,  the  Deputy 
Administrator,  finding  that  (1)  30  days 
have  passed  since  the  receipt  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  having  been  received, 
concludes  that  Dr.  Miller  is  deemed  to 
have  waived  his  hearing  right.  After 
considering  material  from  the 
investigative  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  C.F.R.  1301.43  (d)  and  (e)  and 
1301.46.  This  final  order  replaces  and 
supersedes  the  final  order  issued  on 
January  3,  2000. 

The  Deputy  Administrator  finds  that 
Dr.  Miller  currently  possesses  DEA 
Certificate  of  Registration  BMl  167077 
issued  to  him  in  Georgia.  The  Deputy 
Administrator  further  finds  that  on  July 
10, 1997.  Dr.  Miller  entered  into  a 
Consent  Order  with  the  Composite  State 
Board  of  Medical  Examiners  for  the 


State  of  Georgia  wherein  Dr.  Miller 
agreed  to  the  indefinite  suspension  of 
his  medical  license  because  he  had 
"relapsed  and  returned  to  the  use  of 
chemicals  for  which  he  has  no 
legitimate  and/or  medical  need."  Ther^ 
is  no  evidence  in  the  record  to  indicate 
that  this  indefinite  suspension  is  no 
longer  in  effect. 

Therefore  the  Deputy  Administrator 
concludes  that  Dr.  Miller  is  not 
currently  licensed  to  practice  medicine 
in  Georgia,  and  as  a  result,  it  is 
reasonable  to  infer  that  he  is  not 
currently  authorized  to  handle 
controlled  substances  in  that  state.  The 
DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  See  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez.  M.D.,  62  FR 
16,193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60,728  (1996);  Dominick  A.  Ricd, 
M.D.,  58  FR  51 .104  (1993). 

Here  it  is  clear  that  Dr.  Miller  is  not 
ciurently  authorized  to  handle 
controlled  substances  in  the  State  of 
Georgia.  As  a  result,  Dr.  Miller  is  not 
entitled  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Deputy 
Administrator  of  the  IJrug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  C.F.R.  0.100(b)  and 
0.104,  hereby  orders  that  DEA 
Certificate  of  Registration  BM1167077, 
previously  issued  to  Melvin  John  Miller, 
M.D.,  be,  and  it  hereby  is,  revoked.  The 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be.  and 
they  hereby  are,  denied.  This  order  is 
effective  March  6,  2000,  and  is 
considered  the  final  agency  action  for 
appellate  purposes  pursuant  to  21 
U.S.C.  877. 

Dated:  January  18,  2000. 
Donnie  R.  Marshall, 
Deputy  Administrator. 
[FR  Doc.  00-2532  Filed  2-3-00:  8:45  anil 
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DEPARTME  IT  OF  JUSTICE 

Drug  Enforoement  Administration 
[Docket  No.  9B-38] 

Theodore  N^ujahr,  D.V.iM.; 
Continuation  of  Registration 

On  July  18. 1998,  the  Deputy 
Assistant  Aoministrator.  Office  of 
Diversion  Cantrol.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cai^se  to  Theodore  A.  Neujahr. 
D.V.M.  (Respondent)  of  Eatonville. 
Washington  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration.  AN1015331, 
pursuant  to  2l  U.S.C.  824(a)(4),  and 
deny  any  pe  ading  applications  for 
renewal  or  n  lodification  of  such 
registration  4s  a  practitioner  under  21 
U.S.C.  823(f],  for  reason  that  his 
registration  is  inconsistent  with  the 
public  intertst. 

By  letter  dated  July  28.  1998. 
Respondent  filed  a  request  for  a  hearing, 
and  followiiig  prehearing  procedures,  a 
hearing  was  held  in  Tacoma. 
Washington  on  March  3. 1999,  before 
Administrat  ve  Law  Judge  Mary  Ellen 
Bittner.  At  t  le  hearing,  both  parties 
called  witne  sses  to  testify  and 
introduced  ( locumentary  evidence.  After 
the  hearing,  both  parties  submitted 
proposed  fii  dings  of  fact,  conclusions  of 
law,  and  argument.  On  July  19. 1999, 
Judge  Bittne  r  issued  her  Opinion  and 
Recommend  ed  Ruling,  Findings  of  Fact. 
Conclusions  of  Law  and  Decision 
(Opinion),  ricommending  that 
Respondent  s  registration  be  continued 
and  any  pen  ding  applications  be 
granted.  Neither  party  filed  exceptions 
to  Judge  Bitlner's  Opinion,  and  on 
August  19,  1 999,  the  record  was 
transmitted  ;o  the  Deputy 
Administrat  jr. 

The  Depu  y  Administrator  has 
considered  I  he  record  in  its  entirety  and 
pursuant  to  21  CFR  1316.67  hereby 
issues  his  fii  lal  order  based  upon 
findings  of  f  act  and  conclusions  of  law 
as  hereinaft(  r  set  forth.  This  final  order 
replaces  anc  supersedes  the  final  order 
issued  on  December  14,  1999,  and 
published  a  64  FR  72362  (December  27. 
1999).  The  Deputy  Administrator 
adopts,  wit!  one  noted  exception,  the 
Opinion  of  me  Administrative  Law 
Judge.  His  adoption  is  in  no  mamner 
diminished  by  any  recitation  of  facts, 
issues  and  cpnclusions  herein,  or  of  any 
failure  to  mi  tntion  a  matter  of  fact  or 


law. 


The  Depu  ty  Administrator  finds  that 


Respondent 


veterinary  medicine  in  1979.  In  1981, 


Respondent 


received  his  degree  in 


started  his  own  practice  in 


Eatonville,  Washington,  where  he 
continues  to  practice. 

Respondent  testified  that  he 
developed  a  chemical  dependency 
problem  in  1988  or  1989  while  going 
through  a  divorce.  He  further  testified 
that  "I  found  that  the  pain  relievers  that 
I  had  purchased  for  animals  helped  to 
relieve  some  of  my  pain,  and  I  foimd 
that  the  amphetamines  made  me  feel 
better  too."  According  to  Respondent, 
he  took  approximately  three  Dexedrine 
5  mg.  tablets  per  week  and  two  or  three 
Percodan  tablets  per  week  for  a  period 
of  more  than  a  year.  Both  of  these  drugs 
are  Schedule  II  controlled  substances. 

Respondent  testified  that  he  became 
concerned  about  his  drug  use  and 
contacted  a  treatment  program.  On 
February  23, 1990,  Respondent  and  his 
receptionist,  who  was  also  a  close 
personal  friend,  met  with  the  doctor  in 
charge  of  the  program.  It  was  agreed  that 
the  doctor  and  Respondent's 
receptionist  would  monitor  Respondent 
by  requesting  that  Respondent  submit  to 
a  urinalysis  if  they  suspected  that  he 
had  taken  a  mood  altering  substance. 

In  April  1990,  a  DEA  investigator  was 
reviewing  DEA  order  forms  used  for 
purchasing  Schedule  II  controlled 
substances  and  noticed  that  Respondent 
had  purchased  Dexedrine,  which  is  not 
commonly  used  in  veterinary  practice, 
and  Percodan,  which  is  occasionally 
used  in  veterinary  practice.  On  April  6, 
1990,  the  DEA  investigator  and  an 
investigator  with  the  Washington  Board 
of  Pharmacy  went  to  Respondent's 
office  where  they  discovered  that 
Respondent  kept  controlled  substances 
in  an  unlocked  drawer  in  his  office  and 
at  his  residence,  which  is  an 
unregistered  location.  Initially, 
Respondent  told  the  investigators  that 
he  was  going  to  use  the  Dexedrine  to 
treat  obese  dogs,  but  ultimately 
admitted  that  he  had  taken  the 
Dexedrine  himself.  Respondent  also 
said  at  some  point  that  he  had  used  the 
Percodan  to  treat  dogs.  However,  the 
record  does  not  indicate  whether  he 
admitted  to  the  investigators  during  this 
meeting  that  he  had  taken  the  Percodan 
himself. 

At  the  conclusion  of  this  meeting,  the 
DEA  investigator  gave  Respondent  the 
opportunity  to  voluntarily  surrender  his 
Schedule  11  and  UN  privileges. 
Respondent  signed  the  voluntary 
siurender  form  emd  checked  the  box  that 
indicated  that  he  was  surrendering  his 
DEA  registration  in  Schedules  II  and  UN 
"(ijn  view  of  my  alleged  failure  to 
comply  with  the  Federal  requirements 
pertaining  to  controlled  substances,  and 
as  an  indication  of  my  good  faith  in ' 
desiring  to  remedy  any  incorrect  or 
unlawful  practices  on  my  part." 


Respondent  testified  that  at  the  time 
that  he  surrendered  his  Schedule  11 
privileges,  he  was  abstaining  from 
controlled  substances  and  alcohol,  but 
that  he  felt  threatened  by  the  two 
investigators  and  signed  the  voluntary 
surrender  form  out  of  fear.  Judge  Bittner 
credited  Respondent's  testimony  on  this 
point  and  found  that  Respondent 
perceived  that  he  was  being  threatened. 

On  May  23, 1990,  Respondent  began 
an  outpatient  treatment  program  which 
he  completed  on  January  16, 1991.  At    ^ 
the  time  Respondent  entered  the 
program,  he  had  been  drug-free  for 
several  months.  This  program  consisted 
of  random  urinalysis  which  were  all 
negative,  and  counseling  sessions. 

On  January  7, 1991,  the  Washington 
State  Veterinary  Board  of  Governors 
(Veterinary  Board)  issued  a  Statement  of 
Charges  against  Respondent  seeking 
suspension  or  revocation  of  his  license 
to  practice  veterinary  medicine  on 
grounds  that  he  had  possessed  Schedule 
n  controlled  substances  for  other  than 
legitimate  or  therapeutic  purposes  by 
possessing  them  for  his  own  use.  It  is 
unclear  from  the  record,  but  it  appears 
that  at  some  point  Respondent  entered 
into  a  stipulation  with  the  Veterinary 
Board  admitting  that  he  possessed 
Schedule  11  controlled  substances 
including,  but  not  limited  to,  Dexedrine, 
Percodan,  and  oxycodone  with  aspirin 
for  other  than  legitimate  or  therapeutic 
purposes.  The  Veterinary  Board 
suspended  Respondent's  license  to 
practice  veterinary  medicine  for  at  least 
24  months,  but  stayed  the  suspension 
subject  to  various  terms  of  probation. 
Specifically,  the  Veterinary  Board 
required  Respondent  to  submit  quarterly 
progress  reports  on  his  methods  of 
handling  stress,  his  use  of  and  handling 
of  drugs,  his  mental  and  physical 
health,  his  methods  of  dealing  with 
legal  charges,  professional 
responsibilities  and  activities  and 
personal  activities  relating  to  his 
practice;  to  attend  at  least  two  Narcotics 
Anonymous  or  Alcoholics  Anonymous 
(12-step)  meetings  per  week;  to  submit 
to  random  and  observed  biological  fluid 
testing  at  least  once  per  month;  not  to 
possess  a  Schedule  II  or  IIN  registration 
for  two  years;  and  not  to  submit  a 
request  for  reinstatement  of  his  license 
for  at  least  two  years. 

On  April  27, 1992,  the  Veterinary 
Board  accepted  a  stipulation  between 
Respondent  and  the  State  of  Washington 
Department  of  Health  which  provided, 
among  other  things,  that  Respondent 
would  sign  a  contract  with  the 
Washington  Health  Professional 
Services  (WHPS)  program  and  comply 
with  the  terms  and  conditions  of  that 
contract,  and  that  if  Respondent  failed 
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to  comply  with  that  contract  his  license 
would  be  subject  to  disciplinary  action 
by  the  Veterinary  Board. 

The  WHPS  is  a  division  of  the 
Washington  Department  of  Health  and 
is  a  monitoring  program  that  provides 
an  alternative  to  license  discipline  for 
various  health  care  professions.  The 
WHPS  referred  Respondent  to  a 
chemical  dependency  and  family 
therapist  who  reported  to  the  WHPS 
monthly  on  Respondent's  progress.  The 
therapist  testified  that  he  did  not  recall 
making  any  adverse  reports  regarding 
Respondent;  that  he  felt  that 
Respondent  "was  doing  all  of  the  things 
that  a  person  who  is  successful  in 
recovery  does;"  that  he  did  not  violate 
any  of  the  rules  of  the  program;  that  he 
was  convinced  that  Respondent  was 
continuing  his  recovery  and  was  stable 
in  his  lifestyle;  and  that  he  thought  it 
would  be  in  the  public  interest  for 
Respondent  to  have  a  DEA  registration. 

Respondent's  case  manager  with 
WHPS  from  December  1993  imtil 
November  1994  testified  that 
Respondent  complied  with  his  contract 
with  the  WHPS;  that  he  consistently 
attended  more  12 -step  meetings  than 
required;  and  that  all  of  his  lu-inalyses 
were  negative. 

On  October  5,  1992,  Respondent 
executed  a  renewal  application  for  his 
DEA  registration,  answering  "No"  to  the 
question,  hereinafter  referred  to  as  the 
liability  question,  which  asks,  "Has  the 
applicant  ever  been  convicted  of  a  crime 
in  connection  with  controlled 
substances  imder  State  or  Federal  law, 
or  ever  surrendered  or  had  a  Federal 
controlled  substance  registration 
revoked,  suspended,  restricted  or 
denied,  or  ever  had  a  State  professional 
license  or  controlled  substance 
registration  revoked,  suspended,  denied, 
restricted  or  placed  on  probation?" 
Respondent  testified  while  he  knew  that 
he  had  surrendered  a  portion  of  his  DEA 
registration  in  1990,  he  did  not  know 
how  to  answer  the  liability  question. 
According  to  Respondent,  he  asked  the 
instructors  at  continuing  education 
coiu^es  that,  "if  you  voluntarily  give  up 
a  portion  of  your  DEA  registration  is 
that  for  cause  and  does  that  mean  that 
you  have  to  answer  that  question  'yes' 
and  they  told  me  that  it  was  not  true  if 
you  voluntarily  give  it  up."  Respondent 
also  testified  that  he  relied  upon 
statements  of  the  investigators  that  his 
"license"  would  not  be  affected  if  he 
signed  a  confession  and  if  he  did 
whatever  the  treatment  program  told 
him  to  do;  that  he  tended  to  confuse  his 
license  to  practice  veterinary  medicine 
that  his  DEA  registration;  and  that  the 
investigators  also  told  him  that  he  could 


reapply  for  registration  to  handle 
Schedule  11  and  IIN  substances  later. 

Respondent  testified  that  he  was 
"quite  nervous"  when  he  sent  off  his 
application  but  that  when  he  received 
his  updated  Certificate  of  Registration, 
he  concluded  that  he  had  answered  the 
question  properly.  On  September  30, 
1995,  Respondent  executed  another 
renewal  application  for  his  DEA 
registration  and  answered  "No"  to 
essentially  the  same  liability  question. 
Respondent  testified  that  in  executing 
this  application,  he  did  not  give  the 
question  "any  thought  at  all"  because  he 
knew  how  he  had  answered  the  similar 
question  on  the  1992  application  and  it 
had  been  granted  with  no  difficulty.  In 
1995,  Respondent  sought  registration  in 
Schedules  II,  UN,  HI,  IIIN,  IV  and  V. 

On  November  3,  1995,  another  DEA 
investigator  telephoned  Respondent  to 
verify  information  on  his  1995  renewal 
application.  The  investigator  testified 
that  she  read  the  liability  question  from 
the  1995  application  to  Respondent  and 
that  Respondent  said  that  the  answer  to 
the  question  was  "No."  According  to  the 
investigator,  she  then  asked 
Respondent,  "[YJou've  never  had  any 
action  taken?"  and  Respondent  again 
stated  "No." 

Respondent  testified  that  the 
investigator  caught  him  off  guard  and  he 
was  convinced  that  he  had  answered  the 
liability  question  on  the  1992  and  1995 
renewal  applications  correctly. 
Respondent  further  testified  that  after  he 
hung  up  with  the  investigator  he 
realized  that  he  had  made  a  mistake,  but 
he  did  not  know  how  to  contact  the 
investigator.  Respondent  also  testified 
that  if  he  remains  registered  with  DEA, 
he  would  find  someone  to  help  him 
answer  the  liability  questions  properly 
on  his  next  renewal  application. 

At  the  hearing.  Respondent  testified 
that  he  has  not  had  any  relapses  since 
he  stopped  using  controlled  substances 
in  1990,  and  that  he  has  a  good  support 
network  in  place.  Respondent's  case 
manager  with  the  WHPS  testified  that 
completing  an  adequate  number  of  years 
in  a  monitored  recovery  program  greatly 
decreases  the  likelihood  of  a  relapse, 
and  that  she  was  not  aware  of  any 
reason  that  Respondent  should  not  be 
authorized  to  handle  controlled 
substances. 

Pm^uant  to  21  U.S.C.  824(a)(1),  the 
Deputy  Administrator  may  revoke  a 
DEA  Certificate  of  Registration  upon  a 
finding  that  the  registrant  has  materially 
falsified  an  application  for  registration. 
DEA  has  previously  held  that  in  finding 
that  there  has  been  a  material 
falsification  of  an  application,  it  must  be 
determined  that  the  applicant  knew  or 
should  have  known  that  the  response 


given  to  the  liability  question  was  false. 
See  Martha  Hernandez,  M.D.,  62  FR 
61145  (1997);  Herbert  J.  Robinson,  M.D.. 
59  FR  6304  (1994). 

It  is  undisputed  that  Respondent 
answered  "No"  to  the  liability  question 
on  his  1992  and  1995  renewal 
applications  despite  the  fact  that  his 
state  veterinary  license  was  placed  on 
probation  and  he  had  surrendered  his 
Schedule  II  and  IIN  privileges. 
Respondent  testified  that  he  did  not 
know  how  to  answer  the  question,  since 
he  did  not  think  that  he  had 
surrendered  his  Schedule  II  privileges 
"for  cause."  However,  there  is  no 
indication  that  Respondent  even 
attempted  to  contact  the  DEA 
investigator  who  obtained  the  surrender 
from  Respondent  for  guidance.  Yet, 
even  if  one  were  to  accept  Respondent's 
explanation,  it  would  not  explain  why 
Respondent  did  not  disclose  that  his 
state  veterinary  license  was  placed  on 
probation. 

The  Deputy  Administrator  finds  that 
Respondent  knew  or  should  have 
known  that  his  responses  were  false. 
Answers  to  the  liability  question  are 
always  material  because  DEA  relies  on 
the  answers  to  these  questions  to 
determine  whether  it  is  necessary  to 
conduct  an  investigation  prior  to 
granting  an  application.  See  Bobby 
Watts.  M.D..  58  FR  46995  (1993);  Ezzat 
E.  Majd  Pour.  M.D.,  55  FR  47547  (1990). 
DEA  has  previously  held  that  it  is  the 
registrant's  "responsibility  to  carefully 
read  the  question  and  to  honestly 
answer  all  parts  of  the  question." 
Martha  Hernandez.  M.D..  62  FR  61147. 
Therefore,  grounds  exist  to  revoke 
Respondent's  DEA  Certificate  of 
Registration  piu^uant  to  21  U.S.C. 
824(a)(1). 

Also,  pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4),  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  pending  applications,  if 
he  determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered  in  determining  the  public 
interest: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 
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(5)  Such  other  conduct  which  may 
threaten  tht  public  health  and  safety. 

These  faqtors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administralor  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  |the  weight  he  deems 
appropriate  in  determining  whether  a 
registrationj  should  be  revoked  or  an 
application  for  registration  be  denied. 
See  Henry  J .  Schwarz.  Jr.,  M.D..  54  PR 

16422  (198' >)■ 

As  to  fact  or  one,  it  is  imdisputed  that 
Responden  's  state  veterinary  license 
was  suspen  ded  for  24  months,  with  the 
suspension  stayed  and  his  license 
placed  on  p  robation  subject  to  various 
conditions.  It  is  also  imdisputed  that 
Responden  entered  into  a  Stipulation 
with  the  sta  te  whereby  he  agreed  to 
enter  into  a  contract  with  the  WHPS. 
However,  h  is  state  license  is  now 
unrestrictec  1  and  he  is  authorized  to 
handle  con  rolled  substances  in  the 
State  of  Washington.  But  as  Judge 
Bittner  notdd,  "inasmuch  as  State 
authorizatii  in  is  a  necessary  but  not 
sufficient  c  mdition  for  a  DEA 
registration,  *  *  *  this  factor  is  not 
determinative." 

Regardin  ;  factor  two,  it  is  imdisputed 
that  Respor  dent  used  his  DEA 
Certificate  (if  Registration  and  official 
order  forms  to  obtain  Schedule  II 
controlled  !  ubstances  which  he  then 
abused  himself  for  about  a  year  in  1988 
or  1989.  However,  this  behavior  was  a 
result  of  Respondent's  chemical 
dependenc  j  for  which  he  has  received 
treatment.  He  has  not  abused  controlled 
substances  pi  nee  1990.  and  he  has  a 
good  suppcrt  network  in  place  to  help 
prevent  an)  relapse.  There  is  no  other 
evidence  th  at  Respondent  has 
improperly  dispensed  controlled 
substances. 

As  to  fad  or  three,  there  is  no  evidence 
that  Respor  dent  has  ever  been 
convicted  i  nder  State  or  Federal  laws 
relating  to  I  tie  manufacture, 
distributior ,  or  dispensing  of  controlled 
substances. 

Regardin  >  factor  four,  there  is 
evidence  ir  the  record  that  Respondent 
has  failed  ti  >  comply  with  applicable 
laws  relatii  g  to  controlled  substances. 
By  fumishi  ig  false  information  on  his 
applications  for  DEA  registration, 
Responden  violated  21  U.S.C. 
843(a)(4)(A  .  By  using  DEA  order  forms 
to  obtain  cc  ntrolled  substances  for  his 
own  use,  R  (spondent  violated  21  U.S.C. 
by  dispensing  controlled 
;  for  other  than  legitimate 
medical  purposes.  Respondent  violated 
21  U.S.C.  8H(a)(l}.  Further,  Respondent 
violated  21  CFR  1301.75(b)  by  failing  to 
maintain  a(  equate  physical  security  of 
controlled  i  iubstances.  It  also  appears 


828(e),  and 
substances 


from  evidence  in  the  record  that 
Respondent  violated  various  provisions 
of  Washington  state  law. 

As  to  factor  five,  other  than 
Respondent's  material  falsification  of 
his  applications  for  registration,  there  is 
no  evidence  that  Respondent  has 
engaged  in  any  other  conduct  that  may 
threaten  the  public  health  and  safety. 

The  Deputy  Administrator  agrees  with 
Judge  Bittner's  conclusion  that  the 
Government  has  made  a  prima  facie 
case  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Respondent  used  his 
privileges  as  a  DEA  registrant  to  obtain 
controlled  substances  to  support  his 
chemical  dependency,  and  he  materially 
falsified  his  1992  and  1995  renewal 
applications. 

However,  he  has  undergone  treatment 
for  his  chemical  dependency  and  has 
not  abused  controlled  substances  since 
1990.  Further,  evidence  in  the  record 
suggests  that  there  is  little  likelihood  of 
Respondent  relapsing.  The  Deputy 
Administrator  finds  it  noteworthy  that 
Respondent  first  sought  treatment  for 
his  chemical  dependency  on  his  own 
and  not  at  the  direction  of  another. 

Judge  Bittner  also  found  it  significant 
that  "there  is  no  evidence  that 
(Respondent)  improperly  handled 
controlled  substances  in  any  way  since 
1992,  when  he  regained  a  DEA 
registration."  However,  the  Deputy 
Administrator  can  find  no  evidence  in 
the  record  that  Respondent  ever 
completely  lost  his  DEA  privileges.  But 
it  appears  from  the  evidence  in  the 
record  that  Respondent  has  had  a  DEA 
registration  since  1981.  Therefore,  the 
Deputy  Administrator  finds  it 
significant  that  there  is  no  evidence  that 
Respondent  has  improperly  handled 
controlled  substances  in  any  way  since 
1990. 

Regarding  the  material  falsification  of 
Respondent's  renewal  applications,  the 
Deputy  Administrator  agrees  with  Judge 
Bittner  who  noted  that  "Respondent 
acknowledged  that  he  falsified  his 
applications,  he  apparently  regretted 
that  conduct,  and  I  believe  that  he  will 
not  repeat  it." 

Judge  Bittner  concluded  "that  the 
evidence  that  Respondent  has  remained 
drug  free  for  more  than  eight  years  prior 
to  the  hearing  and  is  remorseful  about 
his  prior  behavior  weighs  in  favor  of 
continuing  his  registration."  As  a  result, 
Judge  Bittner  recommended  that 
Respondent's  DEA  registration  be 
continued.  The  Deputy  Administrator 
agrees. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 


and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AN1015331,  previously 
issued  to  Theodore  Neujahr,  D.V.M.,  be, 
and  it  hereby  is,  continued  and  renewed 
in  Schedules  U.  UN.  UIN.  IV  and  V.  This 
final  order  is  the  final  agency  action  for 
appellant  purposes  pursuant  to  21 
U.S.C.  877. 

Dated:  January  18.  2000. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

[FR  Doc.  00-2534  Filed  2-3-00;  8:45  am) 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  99-1] 

Michael  Alan  Patterson,  M.D.;  Grant  of 
Restricted  Registration 

On  September  23, 1998,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Michael  Alan 
Patterson,  M.D.  (Respondent)  of 
Memphis,  Tennessee,  notifying  him  of 
an  opportunity  to  show  causes  as  to 
why  DEA  should  not  deny  his 
application  for  registration  as  a 
practitioner  pursuant  to  21  U.S.C. 
823(f),  for  reason  that  his  registration 
would  be  inconsistent  with  the  public 
interest. 

By  letter  dated  October  22, 1998. 
Respondent,  through  counsel,  requested 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause.  Following 
prehearing  procedures,  a  hearing  was 
held  in  Nashville.  Tennessee  on  March 
10, 1999,  before  Administrative  Law 
Judge  Gail  A.  Randall.  At  the  hearing, 
both  parties  called  witnesses  to  testify 
and  introduced  documentary  evidence. 
After  the  hearing,  both  parties  submitted 
proposed  findings  of  fact,  conclusions  of 
law  and  argument.  On  August  11,  1999, 
Judge  Randall  issued  her  Recommended 
Rulings,  Findings  of  Fact,  Conclusions 
of  Law,  and  Decision  (Opinion), 
recommending  that  Respondent's 
application  for  registration  be  granted 
subject  to  various  conditions.  Neither 
party  filed  exceptions  to  Judge  Randall's 
Opinion,  and  on  September  15.  1999, 
Judge  Randall  transmitted  the  record  of 
these  proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  This  final  order 
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replaces  and  supersedes  the  final  order 
issued  on  December  22, 1999,  and 
published  at  64  PR  73,587  (December 
30,  1999).  The  Deputy  Administrator 
adopts,  with  specifically  noted 
exceptions,  the  Recommended  Rulings, 
Findings  of  Fact,  Conclusions  of  Law, 
and  Decision  of  the  Administration  Law 
Judge.  His  adoption  is  in  no  manner 
diminished  by  any  recitation  of  facts, 
issues  or  conclusions  herein,  or  of  any 
failiu^  to  mention  a  matter  of  factor  or 
law. 

The  Deputy  Administrator  finds  that 
Respondent  admits  to  a  history  of  drug 
and  alcohol  abuse,  beginning  with 
marijuana  and  beer  on  the  weekends  as 
a  teenager.  When  Respondent  entered 
college  in  1980,  he  used  cocaine 
sporadically  after  being  introduced  to 
the  drug  by  one  of  his  brothers. 

Respondent  received  his  medical 
degree  in  1983,  and  from  July  1983 
through  June  1986,  Respondent  was  a 
resident  in  family  practice  in  Florida. 
Diuing  his  residency  Respondent  used  a 
DEA  certificate  of  Registration  issued  to 
him  in  Florida  that  expired  on  March 
31, 1987.  As  a  resident,  his  drug  use 
remained  sporadic  but  became  more 
fi^uent. 

In  1986,  Respondent  moved  to 
Mississippi  to  fulfill  an  obligation  to  the 
National  Health  Service  Corps. 
Respondent  obtained  medical  licenses 
in  both  Mississippi  and  Tennessee. 
Ultimately,  Respondent  was  issued  DEA 
Certificate  of  Registration  in  both  states. 

In  order  to  earn  additional  income. 
Respondent  also  worked  for  an 
emergency  room  service  emd  for  a 
freestanding  urgent  care  center  from 
1986  through  1989.  During  this  time  he 
worked  approximately  80  to  100  hours 
per  week.  According  to  Respondent,  in 
1986  his  drug  use  "progress[edl  to 
heavy,"  and  the  use  of  cocaine  helped 
him  stay  awake  so  he  could  continue 
working. 

Respondent  testified  that  financial, 
marital,  and  work-related  stress 
contributed  to  his  drug  use.  He  further 
testified  that  he  began  staying  out  late 
at  night,  if  he  returned  home  at  all,  and 
he  frequented  topless  clubs.  He  failed  to 
show  up  for  work,  and  if  he  did  show 
up,  he  was  too  "crashed  out"  to  be 
productive.  Eventually,  Respondent's 
former  wife  notified  his  employer  that 
Respondent  had  a  cocaine  problem. 

As  a  result,  the  then-meoical  director 
the  Tennessee  Medical  Foundation, 
Physicians  Health  Program  (PHP),  set  up 
an  intervention  with  Respondent,  and 
Respondent  entered  treatment  on  March 
16, 19990.  According  to  Respondent  he 
was  very  resistant  to  treatment  at  that 
time  and  fought  it  "tooth  and  nail." 
Respondent  completed  the  four-month 


treatment  program  in  July  or  August 
1990;  however,  he  did  not  enter  into  an 
ongoing  contract  with  the  treatment 
center  at  that  time. 

After  his  treatment,  Respondent 
returned  to  work  part-time  at  the 
freestanding  urgent  care  center,  and 
later  in  1990,  he  began  a  second  job 
working  full-time  at  a  24-hour  minor 
medical  emergency  center. 
Additionally,  in  November  or  December 

1991,  Respondent  began  working  at  a 
hospital  center.  Respondent's  employers 
were  aware  of  his  drug  abuse  problems 
and  treatment. 

In  the  spring  or  summer  of  1991, 
Respondent  began  drinking  again,  and 
allowed  his  DEA  registrations  to  expire. 
Although  he  had  been  sent  notices  to 
renew  his  registrations.  Respondent 
testified  that  he  "avoidfedj  the  mail" 
during  this  time  because  he  owed  debts 
to  several  bill  collectors.  By  January 

1992,  Respondent  began  using  cocaine 
and  crack  cocaine  again.  As  a  result  of 
his  relapse,  Respondent  was  fired  from 
the  24-hoiu'  minor  medical  emergency 
center  in  March  1992. 

Respondent  was  not  aware  that  he 
had  let  his  DEA  registrations  lapse  until 
the  hospital  where  he  was  working 
requested  a  copy  of  his  ciurent  DEA 
registration.  Respondent  attempted  to 
renew  his  registration  in  Tennessee,  but 
he  inadvertently  sent  the  wrong  form  to 
DEA  with  the  fee.  When  the  incorrect 
form  and  money  were  returned  to 
Respondent,  he  spent  the  money  on 
cocaine  and  failed  to  renew  his 
registration.  Since  he  still  needed  to 
have  a  current  registration  to  submit  to 
the  hospital.  Respondent's  then- 
girlfriend  altered  his  expired  DEA 
Certificate  of  Registration  to  reflect  a 
1995  expiration  date  instead  of  the 
actual  1991  expiration  date.  This  forgery 
resulted  in  the  hospital  terminating 
Respondent's  employment  on 
September  15, 1992.  At  the  hearing 
Respondent  testified  that  he  was 
abusing  drugs  and  alcohol  at  the  time  of 
the  alteration  of  his  Certificate  of 
Registration,  and  that  "there's  no  real 
justification  to  give  you,  other  than  I 
was  sick  and  irresponsible." 

Respondent's  substance  abuse 
worsened,  and  during  this  time  he  was 
arrested  and  charged  with  the 
misdemeanors  of  drunk  driving, 
reckless  driving,  public  intoxication  and 
possession  of  drug  paraphernalia. 
Respondent  pled  guilty  to  two  of  the 
charges.  In  addition,  from  the  summer 
of  1991  to  November  1992,  Respondent 
prescribed  controlled  substances 
without  a  valid  registration  and 
exchanged  prescriptions  for  discounts   • 
on  the  cost  of  cocaine. 


An  investigation  of  Respondent  began 
in  1992  based  upon  information  from  a 
confidential  informant  that  she  received 
controlled  substance  prescriptions  from 
Respondent  for  no  legitimate  medical 
reason.  On  February  16,  1993; 
Respondent  voluntarily  met  with  law 
enforcement  personnel.  At  this  time, 
Respondent  was  currently  undergoing 
inpatient  treatment  at  a  halfway  bouse 
for  his  addiction.  Respondent 
cooperated  and  provided  full  disclosure 
during  this  meeting,  as  well  as 
subsequent  meetings. 

The  investigation  of  Respondent,  as 
well  as  his  own  admissions,  revealed 
that  Respondent  had  written  controlled 
substance  prescriptions  to  a  number  of 
individuals  for  no  legitimate  medical 
reason.  He  exchanged  these 
prescriptions  for  services  to  include 
topless  or  private  dances.  He  traded 
cocaine  for  sex  and  private  dances,  and 
he  used  cocaine  and  marijuana  with 
these  dancers. 

Respondent  acknowledged  his  prior 
behavior,  his  activity  regarding  his 
relationship  with  these  individuals,  and 
his  imlawful  prescribing  of  controlled 
substances.  Respondent  has  accepted 
responsibility  for  his  actions. 

Subsequently,  Respondent  agreed  to 
cooperate  with  the  local  police 
department.  He  provided  a  list  of  people 
that  he  had  written  controlled  substance 
prescriptions  to  for  no  legitimate 
medical  purpose.  He  also  provided  the 
names  of  individuals  from  whom  he  had 
purchased  drugs  from  in  the  past  and 
indicated  from  whom  he  thought  he 
could  buy  drugs  from  in  the  futiu^. 
Respondent  agreed  to  work  with  the 
local  police  department  to  make 
telephone  calls  and  contacts  in  an  effort 
to  set  up  undercover  buys  for  drugs. 
Respondent  was  not  very  successful  in 
gaining  evidence  against  others  since  it 
was  known  that  Respondent  was  in 
trouble.  Respondent's  cooperation  with 
the  local  police  department  continued 
until  August  1993. 

Respondent  entered  treatment  for  a 
second  time  in  November  1992,  this 
time  voluntarily.  Respondent  testified 
that  he  realized  that  his  first  attempt  at 
treatment  was  "a  half-hearted  effort" 
and  that  at  that  time  he  was  in  denial 
of  his  addiction.  By  the  time  of  his 
second  attempt  at  treatment  he  had 
essentially  lost  everything.  He  testified, 
"if  I  didn't  get  into  treatment  at  that 
time,  I  really  didn't  think  I  would  be 
here  much  longer."  Respondent  was  in 
inpatient  treatment  for  three  weeks  and 
then  continued  to  undergo  inpatient 
treatment  at  a  halfway  house  for 
impaired  professionals  until  June  1993. 

While  in  treatment,  Respondent's 
Tennessee  medical  license  expired  on 
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December  31. 1992.  Respondent  did  not 
submit  a  renewal  application  for  this 
license  until  March  23, 1993  and  did 
not  pay  the  ',  icense  fee  until  May  1 1 , 
1993.  Respoadent  continued  to  practice 
medicine  ev  en  though  his  license  had 
not  been  rer  ewed.  Respondent 
explained  ttat  when  he  retiuned  to 
work  in  199  J,  he  thought  his  medical 
license  was  n  a  "grace  period." 

After  com  }leting  his  treatment  in  June 
1993,  Respo  ident  returned  to  work  at 
the  24-hour  minor  medical  emergency 
center  and  f(  )r  the  emergency  room 
service,  botl  of  which  were  aware  of 
Respondent  s  prior  drug  treatments.  On 
his  applicatj  on  for  employment  with  the 
emergency  room  service  submitted  on 
September  2)9, 1993,  Respondent 
indicated  th  it  his  privileges  or 
professional  services  at  any  hospital  had 
never  been  i  evoked,  even  though  his 
privileges  at!  the  hospital  center  had 
been  revoked  in  September  1992.  At  the 
heeiring.  Respondent  admitted  that  this 
mistake  was  an  oversight  and  that  "[he] 
had  no  reas(  n  to  intentionally  try  and 
mislead  or  Ij  e  on  that  application." 

Responde  it  has  maintained  a  contract 
with  the  PH '  since  March  3,  1993.  After 
treatment,  tlie  PHP  coordinates  and 
monitors  physicians'  recovery  process 
for  a  minimi  un  of  two  years.  As  part  of 
this  contract  with  the  PHP  physicians 
agree  to  atte  id  weekly  peer  group 
meetings  an  i  monthly  meetings  with 
PHP  personjiel,  to  undergo  random  drug 
testing,  to  attend  Alcoholics 
Anonymous  or  Narcotics  Anonymous 
meetings,  ai  d  to  participate  in 
individualized  therapy. 

After  fulfi  ling  the  terms  of  his  initial 
two-year  contract  with  the  PHP, 
Respondent  has  continued  to  renew  his 
contract.  Rei  ipondent  has  complied  with 
the  terms  of  his  contract. 

As  a  resul :  of  Respondent's  past 
behavior,  th ;  Tennessee  Board  of 
Medical  Exa  miners  (Board)  sought  to 
take  action  <  gainst  Respondent's 
Tennessee  r  ledical  license.  Respondent 
failed  to  ap{  ear  for  a  scheduled  hearing 
before  the  Bsard  on  June  21,  1994. 
According  t )  Respondent  he  never 
received  noi  ice  from  the  Board  that  the 
hearing  was  going  to  take  place.  As  a 
result,  on  June  22,  1994,  the  board 
entered  a  D«  fault  Order  revoking 
Respondent  s  Tennessee  medical  license 
and  assessii  g  a  $4,300  civil  penalty. 
The  Board  f  )und  among  other  things 
that  Respon  lent  had  lied  on  his 
Tennessee  ri  ledical  license  renewal  form 
and  on  his  amployment  application 
dated  Septetnber  29.  1993,  that  he 
engaged  in  unprofessional,  dishonorable 
or  unethical  conduct,  that  he  was 
habitually  ii  itoxicated  which  affected 
his  ability  t<  i  practice  medicine,  and  that 


he  dispensed  controlled  substances  not 
in  the  course  of  professional  practice. 
Respondent  stopped  practicing 
medicine  when  he  received  written 
notification  in  July  1994  of  the  Board's 
action. 

Based  upon  his  conduct  in  1991  and 
1992,  Respondent  was  indicted  on  July 
19, 1995,  in  the  United  States  District 
Court  for  the  Western  District  of 
Tennessee,  and  charged  with  387  felony 
counts  related  to  his  handling  of 
controlled  substances.  On  November  18, 
1996,  Respondent  pled  guilty  to  17 
counts  of  the  imlawful  distribution  of 
controlled  substances  in  violation  of  21 
U.S.C.  841(a)(1).  On  March  27, 1997, 
Respondent  was  sentenced  to  three 
years  probation,  2,000  hours  of 
community  service,  and  assessed  a  fine 
of  $850.  As  conditions  of  his  probation. 
Respondent  is  required  to  submit  a 
random  drug  screens  and  to  meet 
monthly  with  his  probation  officer.  As 
of  the  date  of  the  hearing  Respon  ient 
had  completed  1 ,500  to  1 ,600  ho  ars  of 
his  commxmity  service  obligation  and 
had  complied  with  all  of  the  conditions 
of  his  probation. 

On  July  1,  1995,  Respondent  began  a 
three-year  psychiatry  residency  program 
at  the  University  of  Tennessee.  He  was 
selected  for  the  position  of  Chief 
Resident  in  psychiatry  by  his  fellow 
residents  and  faculty.  During  his 
residency,  Respondent  used  the 
institutional  DEA  numbers  of  the 
institutions  where  he  worked  as  a 
resident.  No  questions  were  ever  raised 
by  any  official  or  representative  at  the 
University  of  Tennessee  regarding 
Respondent's  handling  of  controlled 
substances. 

After  his  indictment  and  while  in  his 
residency  program,  Respondent  assisted 
DEA  in  undercover  activities  for  close  to 
a  year.  Respondent's  assistance 
produced  four  controlled  substance 
buys,  two  of  which  resulted  in 
convictions. 

Effective  October  6,  1997,  the  Board 
reinstated  Respondent's  medical 
license,  finding  that  "(t]he  [Respondent] 
has  been  monitored  by  the  Tennessee 
Medical  Foimdation's  Physician  Health 
Program  and  is  currently  in  good 
standing  with  the  program.  He 
presented  evidence  of  five  (5)  years  of 
sobriety."  The  Board  placed  several 
restrictions  on  Respondent's  medical 
license  including  that  he  maintain  an 
affiliation  with  the  PHP  for  five  years  to 
include  at  least  five  unannounced  drug 
screens  per  year;  that  he  only  apply  for 
a  DEA  registration  in  Schedules  ID,  IV 
and  V;  and  that  he  only  practice  in  a 
supervised  setting  under  a  licensed 
physician  acceptable  to  the  Board  until 


his  criminal  probation  is  lifted,  but  for 
not  less  than  two  years. 

Respondent  has  been  in  compliance 
with  the  Board's  restrictions.  On 
average.  Respondent  is  tested  for  drugs 
eight  to  ten  times  per  year.  According  to 
Respondent,  he  plans  to  maintain  a 
lifetime  relationship  with  the  PHP,  not 
just  the  five  years  imposed  by  the  Board. 

The  medical  director  of  the  PHP 
testified  at  the  hearing  that  he  has  been 
in  frequent  contact  with  Respondent  for 
over  three  and  a  half  years.  He  believes 
that  Respondent's  prognosis  for 
continued  recovery  from  his  drug 
addiction  is  excellent.  The  medical 
director  testified  that  he  does  not  have 
any  reservations  concerning 
Respondent's  ability  to  handle 
Schedules  III,  IV  and  V  controlled 
substances  and  that  he  "fully 
support[s]"  the  granting  of  Respondent's 
application.  However,  both  Respondent 
and  the  medical  director  testified  that 
Respondent  may  benefit  from  a  couurse 
on  the  proper  handling  of  controlled 
substances. 

Respondent  testified  that  he  has  been 
sober  since  November  6,  1992.  He 
further  testified  that  he  would  pay 
greater  attention  to  detail  about  his 
registration  status,  and  the  proper 
maintenance  and  renewal  of  his  DEA 
and  state  registration  "won't  be  a 
problem  in  the  future  at  any  time."  He 
feels  that  he  is  "much  more 
responsible"  now.  Respondent  is 
ashamed  of  his  previous  conduct.  He 
testified  however  that  "today  I  know 
that  I'm  not  the  same  person  that  I  was 
six,  seven,  eight  years  ago  *  *  *  who 
was  sick  and  addicted."  Respondent 
testified  that  he  understands  the 
consequences  of  a  relapse. 

Since  1998,  Respondent  has  been 
employed  at  a  treatment  facility  where, 
for  the  most  part,  he  practices  addiction 
medicine.  Presently,  if  Respondent's 
treatment  of  a  patient  requires  the  use 
of  controlled  substances,  one  of 
Respondent's  supervisors  writes  the 
prescription.  The  Board  has  approved 
Respondent's  employment  at  the 
treatment  facility  and  any  change  in 
employment  would  require  additional 
Board  approval. 

On  October  28,  1997,  Respondent 
executed  the  application  for  registration 
that  is  the  subject  of  these  proceedings. 
Respondent  applied  to  be  registered  in 
Schedules  III,  IV  and  V  and  provided 
his  home  address  as  his  "Proposed 
Business  Address."  Respondent  testified 
that  he  does  not  intend  to  handle 
controlled  substances  at  his  residence 
and  that  the  address  on  his  application 
should  be  modified  to  reflect  the 
address  at  the  treatment  facility  where 
he  is  currently  employed. 
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Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration,  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered  in  determining  the  public 
interest: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
imder  Federal  or  State  laws  relating  to 
the  manufactuire,  distribution,  or 
dispensing  of  controlled  substemces. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

These  factors  are  to  be  considered  in 
the  disjimctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henry  J.  Schwarz,  Jr.,  M.D.,  54  FR  16422 
(1989). 

As  to  factor  one,  the  Board  revoked 
Respondent's  Tennessee  medical  license 
in  June  of  1994.  However,  three  years 
later  the  Board  reinstated  Respondent's 
license  subject  to  various  restrictions.  In 
reinstating  Respondent's  license,  the 
Board  recognized  that  Respondent  had 
been  drug-free  for  five  years  and  was  in 
good  standing  with  the  PHP.  Therefore, 
it  is  imdisputed  that  Respondent  is 
ciurently  authorized  to  handle 
controlled  substances  in  Tennessee. 

While  state  licensure  is  a  prerequisite 
for  a  DEA  registration,  it  is  not 
dispositive  of  whether  Respondent's 
registration  would  be  in  the  public 
interest.  However,  it  is  noteworthy  that 
the  Board  stated  that  "[a]ny  DEA 
certificate  that  the  [Respondent]  shall 
apply  for  shall  be  limited  to  Schedule 
in,  IV  and  V."  The  Deputy 
Administrator  agrees  with  Judge  Randall 
that,  "[ajlthough  this  restriction  is  not 
an  endorsement  by  the  Board  for  issuing 
a  DEA  registration  to  the  Respondent,  at 
a  minimum,  this  statement  expresses 
the  Board's  confidence  in  the 
Respondent's  ability  to  handle  the 
responsibilities  of  a  DEA  registrant, 
particularly  regarding  the  Respondent's 
abihty  to  handle  Schedules  III,  IV  and 
V  controlled  substances." 

Respondent's  experience  in 
dispensing  controlled  substances  and 
his  compliemce  with  laws  related  to 


controlled  substances  may  be 
considered  under  factors  two  and  four. 
The  Deputy  Administrator  finds  that 
Respondent's  handling  of  controlled 
substances  was  abysmal  during  his 
active  drug  abuse.  Respondent  violated 
21  U.S.C.  843(a)(2)  by  prescribing 
controlled  substances  without  a  valid 
DEA  registration.  He  caused  his  expired 
DEA  Certificate  of  Registration  to  be 
altered.  In  addition.  Respondent 
violated  21  U.S.C.  841(a)(1)  by 
prescribing  controlled  substances  to 
individuals  for  no  legitimate  medical 
purpose.  He  wrote  these  prescriptions  in 
exchange  for  discounts  on  his  cocaine 
and  crack  purchases  and  in  exchange  for 
topless  dances  from  women. 

The  Deputy  Administrator  finds  this 
conduct  to  be  reprehensible,  and 
certainly  could  justify  denying 
Respondent's  application  for 
registration.  However,  all  of  this 
conduct  occurred  when  Respondent  was 
heavily  involved  in  substance  abuse. 
Respondent  has  been  drug-free  since 
November  1992.  He  imderwent 
intensive  treatment  and  is  still  actively 
participating  in  aftercare  treatment. 

Also  of  concern  is  that  Respondent 
continued  to  practice  medicine  in  1993 
after  he  failed  to  timely  renew  his  state 
medical  license.  However,  this  occurred 
when  Respondent  was  undergoing 
substance  abuse  treatment  and  he 
thought  his  license  was  subject  to  a 
grace  period. 

Other  than  his  practice  of  medicine 
without  a  current  state  license,  there  is 
no  evidence  that  Respondent 
improperly  handled  controlled 
substances  after  he  entered  treatment  in 
November  1992.  In  fact.  Respondent 
handled  controlled  substances  without 
question  &t)m  July  1,  1995  to  Jime  30, 
1998  when  using  institutional  numbers 
issued  to  him  by  the  University  of 
Tennessee  during  his  residency. 

Regarding  factor  three,  it  is 
imdisputed  that  when  Respondent  was 
abusing  drugs  and  alcohol,  he  was 
arrested  for  drunk  driving,  reckless 
driving,  public  intoxication  and 
possession  of  drug  paraphernalia.  He 
pled  guilty  to  two  of  these  charges.  In 
addition,  on  November  18,  1996, 
Respondent  pled  guilty  to  17  counts  of 
unlawful  distribution  of  controlled 
substances.  Respondent  was  sentenced 
to  three  years  probation  and  2,000  hours 
of  community  service.  Evidence  in  the 
record  indicates  that  Respondent  has 
complied  with  the  terms  of  his 
probation.  While  such  convictions 
clearly  could  justify  denying 
Respondent's  application  for 
registration,  the  Deputy  Administrator 
finds  it  significant  that  these 
convictions  resulted  from  Respondent's 


behavior  when  he  was  addicted  to  drugs 
and  alcohol,  and  as  has  been  previously 
discussed.  Respondent  has  been  drug- 
free  for  seven  years  and  his  prognosis 
for  continued  recovery  is  excellent. 

As  to  factor  five,  other  conduct  which 
may  threaten  the  public  health  and 
safety,  it  is  imdisputed  that  Respondent 
was  previously  addicted  to  alcohol  and 
drugs,  including  marijuana,  cocaine  and 
crack  cocaine.  According  to 
Respondent,  his  conduct  was 
"dangerous,  illegal,  [and]  irresponsible" 
when  he  was  addicted.  However, 
Respondent  has  under  gone  intensive 
treatment  for  his  substance  abuse  and 
his  treatment  is  ongoing. 

It  is  true  that  Respondent  previously 
had  undergone  treatment  but  had 
relapsed.  However,  Respondent  admits 
that  he  was  resistant  to  treatment  at  that 
time.  The  second  time  that  Respondent 
entered  treatment,  he  did  so  voluntarily 
and  is  committed  to  such  treatment.  The 
evidence  suggests  that  his  chances  of 
relapse  are  slight.  He  understands  the 
consequences  of  a  relapse.  He  intends  to 
maintain  a  lifetime  relationship  with  the 
PHP  and  he  currently  works  with  others 
who  are  addicted  to  drugs  and  alcohol. 

Judge  Randall  also  found  it  significant 
under  this  factor  that  Respondent 
incorrectly  listed  his  home  address  on 
his  application  for  registration. 
However,  she  further  found  that  it  was 
not  so  egregious  as  to  warrant  a  denial 
of  Respondent's  application  for 
registration.  The  Deputy  Administrator 
agrees  that  this  incorrect  listing  of  his 
business  address  does  not  warrant 
denial  of  Respondent's  application. 

Judge  Ranaall  concluded,  and  the 
Deputy  Administrator  agrees,  that  the 
Government  has  made  a  prima  facie 
case  for  denial  of  Respondent's 
application.  Respondent  unlawfully 
prescribed  controlled  substances, 
altered  his  DEA  Certificate  of 
Registration,  abused  alcohol  and  drugs, 
and  was  convicted  of  offenses  relating  to 
controlled  substances.  However,  it  is  not 
in  the  public  interest  to  deny 
Respondent's  application. 

Respondent  has  acknowledged  his 
past  unlawful  behavior  and  has 
accepted  responsibility  for  his  conduct. 
Respondent  had  a  serious  addiction  to 
drugs  and  alcohol  during  his  unlawful 
conduct.  He  has  been  sober  since 
November  1992  and  his  chances  of 
continued  recovery  are  excellent.  He 
intends  to  maintain  a  lifetime 
relationship  with  the  PHP  and  be  is 
currently  still  being  monitored  by  the 
State  of  Tennessee.  The  evidence 
suggests  that  Respondent  is  clearly 
committed  to  his  recovery  and  is 
seeking  to  help  others  with  substance 
abuse  problems  by  predominantly 
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practicing  a  Idiction  psychiatry.  Judge 
Randall  alsc  foimd  it  significant  that 
Respondent  cooperated  with  law 
enforcemen  by  fully  disclosing  his 
unlawful  CO  iduct,  by  providing 

against  others,  and  by 

indercover  buys. 

the  Deputy  Administrator 

udge  Randall  that  it  would 


not  be  in  th(  public  interest  to  deny 
Respondent  s  application.  However 
given  the  eg  regiousness  of  Respondents 
past  behavi(  r.  Judge  Randall 
reconunend  id  that  restrictions  be 
imposed  on  Respondent's  registration 
that  would  '  add  a  measure  of  protection 
to  the  public  interest,  while  affording 
[Responden  )  the  opportimity  to 
demonstrate  his  ability  and  willingness 
to  handle  cc  ntrolled  substances 
responsibly  in  his  medical  practice." 
Judge  Randall  recommended  that 
Respondentjs  application  for 
registration  pe  granted  subject  to  the 
following  rastrictions: 

(1)  The  Respondent  must  resubmit  a 
registration  Application  reflecting  his 
"Proposed  I  usiness  Address"  as 
required  by  regulation; 

(2)  The  Respondent  be  granted  a 
Certificate  of  Registration  only  for 
Schedules  1 1.  IV  and  V; 

(3)  By  not  later  than  two  years  after 
the  date  of  t  le  final  order,  the 
Respondent  shall  submit  to  the  local 
DEA  office  evidence  of  successful 
completion,  after  August  of  1999,  of 
formal  train  Jig  in  the  proper  handling 
or  prescribii  ig  of  controlled  substances. 
Such  trainii  g  should  be  provided  by  an 
accredited  i  istitution  at  the 
Respondent  s  own  expense; 

(4)  For  thi  ee  years  after  the  effective 
date  of  the  f  nal  order  in  this  case,  the 
Respondent  shall  submit,  on  a  quarterly 
basis,  a  log  >  tf  all  of  the  controlled 
substances  ;  le  has  prescribed, 
administers  i  or  dispensed  during  the 
previous  qu  irter,  to  the  Special  Agent  in 
Charge  of  the  nearest  DEA  office,  or  his 
or  her  desig  lee.  The  log  should  include: 
the  patient'!  name;  the  date  that  the 
controlled  substance  was  prescribed, 
administere  i  or  dispensed;  and  the 
name,  dosa;  e  and  quantity  of  the 
controlled  s  abstance  prescribed, 
administered  or  dispensed.  If  no 
controlled  substances  are  prescribed, 
administere  d  or  dispensed  during  a 
given  quart*  t,  the  Respondent  shall 
indicate  tha  t  fact  in  writing,  in  lieu  of 
submission  of  the  log.  Review  of  such  a 
log  should  jirovide  adequate  assurances 
for  his  futui  e  responsible  conduct  as  a 
registrant. 

The  Depu  ty  Administrator  agrees  with 
Judge  Randi  ill  that  Respondent's 
application  for  registration  should  be 
granted  and  that  it  is  appropriate  to 


impose  restrictions  on  such  registration. 
However,  the  Deputy  Administrator 
finds  it  unnecessary  to  require 
Respondent  to  resubmit  an  application 
listing  his  proper  business  address.  At 
the  hearing  in  this  matter.  Respondent 
requested  that  his  application  be 
modified  to  reflect  the  address  of  his 
current  place  of  employment.  The 
Deputy  Administrator  finds  that  this 
request  is  sufficient  to  modify  his 
application  and  a  new  application  for 
registration  is  not  required.  However,  if 
Respondent's  place  of  employment  has 
changed  from  that  represented  at  the 
hearing,  a  new  written  request  for 
modification  of  the  address  on  his 
application  must  be  submitted. 

In  addition,  the  Deputy  Administrator 
disagrees  with  Judge  Randall's 
recommendation  that  Respondent  be 
given  two  years  to  present  evidence  of 
successful  completion  of  formal  training 
in  the  proper  handling  or  prescribing  of 
controlled  substances.  Given  the  nature 
of  Respondent's  past  conduct,  the 
Deputy  Administrator  finds  that  it  is  in 
the  public  interest  for  such  training  to 
be  completed  within  one  year  of  being 
issued  his  DEA  registration. 

Finally,  the  Deputy  Administrator 
believes  that  it  is  prudent  to  require 
Respondent  to  continue  his  affiliation 
with  the  PHP  for  three  years  regardless 
of  whether  such  affiliation  is  required 
by  the  Board. 

Therefore,  the  Deputy  Administrator 
concludes  that  Respondent  should  be 
granted  a  DEA  Certificate  of  Registration 
in  Schedules  III,  IV  and  V  subject  to  the 
following  restrictions: 

(1)  By  not  later  than  one  year  after  the 
Certificate  of  Registration  is  issued. 
Respondent  shall  submit  to  the  DEA 
office  in  Nashville,  Tennessee  evidence 
of  successful  completion,  after  August 
of  1999,  of  formal  training  in  the  proper 
handling  or  prescribing  of  controlled 
substances.  Such  training  should  be 
provided  by  an  accredited  institution  at 
the  Respondent's  own  expense. 

(2)  For  three  years  after  the  issuance 
of  the  Certificate  of  Registration, 
Respondent  shall  submit,  on  a  quarterly 
basis,  a  log  of  all  of  the  controlled 
substances  he  has  prescribed, 
administered,  or  dispensed  during  the 
previous  quarter,  to  the  Resident  Agent 
in  Charge  of  the  DEA  office  in  Nashville, 
Tennessee,  or  his  or  her  designee.  The 
log  should  include:  The  patient's  name; 
the  date  that  the  controlled  substance 
was  prescribed,  administered  or 
dispensed;  and  the  name,  dosage  and 
quantity  of  the  controlled  substance 
prescribed,  administered,  or  dispensed. 
If  no  controlled  substances  are 
prescribed,  administered  or  dispensed 
during  a  given  quarter,  the  Respondent 


shall  indicate  that  fact  in  writing,  in  lieu 
of  submission  of  the  log. 

(3)  Respondent  shall  continue  "his 
affiliation  with  the  Tennessee  Medical 
Foundation's  Physicians'  Health 
Program  for  at  least  three  years  from  the 
issuance  of  the  Certificate  of 
Registration,  regardless  of  whether  such 
affiliation  is  required  by  the  Tennessee 
Board  of  Medical  Examiners. 

Accordingly,  the  Deputy 
administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  hini  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
registration  submitted  by  Michael  Alan 
Patterson,  M.D.,  be,  and  it  hereby  is, 
granted  subject  to  the  above  described 
restrictions.  This  order  is  effective  upon 
the  issuance  of  the  DEA  Certificate  of 
Registration,  but  no  later  than  March  6, 
2000,  and  is  the  final  agency  action  for 
appellate  purposes  pursuant  to  21 
U.S.C.  877. 

Dated:  January  18,  2000. 
Donnie  R.  Marshall, 

Deputy  Administrator 

[FR  Doc.  00-2541  Filed  2-3-00;  8:45  am) 
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DEPARTMEm*  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  96-41] 

Paul  W.  Saxton,  D.O.;  Denial  of 
Application  for  Fees  and  Expenses 
Under  the  Equal  Access  to  Justice  Act 

On  July  15, 1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Paul  W.  Saxton,  D.O. 
(Respondent),  proposing  to  revoke  his 
DEA  Certificate  of  Registration 
AS9420059,  and  to  deny  any  pending 
application  for  renewal  of  such 
registration.  The  Order  to  Show  Cause 
alleged  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest  pursuant  to  21  U.S.C. 
823(f)  and  824(a)(4). 

Following  a  lengthy  hearing  and  post- 
hearing  filings,  Administrative  Law 
Judge  Gail  A.  Randall  issued  her 
Recommended  Rulings,  Findings  of 
Fact,  Conclusions  of  Law  and  Decision 
on  October  6,  1998,  recommending  that 
no  adverse  action  be  taken  against 
Respondent's  DEA  registration.  On 
November  5, 1998,  Respondent's 
counsel  filed  an  Application  for 
Attorney's  Fees  and  Expenses 
(Application),  under  the  Equal  Access  to 
Justice  Act,  28  U.S.C.  2412. 
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On  November  19,  1998,  Judge  Randall 
transmitted  the  record,  inducing 
Respondent's  Application,  to  the  then- 
Acting  Deputy  Administrator  for  final 
agency  action.  After  a  careful  review  of 
the  entire  record,  the  Deputy 
Administrator  issued  his  final  order  in 
this  matter  on  May  3, 1999,  adopting,  in 
full,  the  Administrative  Law  Judge's 
findings  of  fact  and  conclusions  of  law, 
and  continuing  Respondent's 
registration  without  taking  any  adverse 
action.  See  Paid  W.  Saxton,  D.O.,  64  PR 
25073  (May  10,  1999).  hi  his  final  order, 
the  Deputy  Administrator  denied 
Respondent's  application  for  attorney's 
fees  finding  that  Respondent's 
Application  was  premature  because 
"such  a  request  may  only  be  filed  after 
a  party  has  prevailed  in  an  action 
brought  by  DEA."  Id.  at  25074. 

On  May  18, 1999,  after  issuance  of  the 
final  order,  Respondent's  counsel  filed  a 
letter  requesting  to  renew  his 
Application  filed  on  November  5,  1998, 
since  the  agency's  final  order  had  now 
been.entered.  On  Jime  17,  1999,  the 
Government  filed  an  Answer  in 
Opposition  to  Respondent's  Application 
for  Attorneys'  Fees  and  Expenses  Under 
the  Equal  Access  to  Justice  Act.  Judge 
Randall  then  provided  Respondent  an 
opportunity  to  respond  to  Uie 
Government's  submission,  and  on  July 
19,  1999,  Respondent  filed  a  Response 
to  the  Government's  Answer. 

On  September  22,  1999,  Judge  Randall 
issued  her  Supplemental  Decision: 
Recommended  Decision,  Findings  and 
Conclusions  of  the  Administrative  Law 
Judge  Concerning  the  Respondent's 
Application  for  Fees  and  Expenses 
Under  the  Equal  Access  to  Justice  Act 
(Supplemental  Decision), 
recommending  that  Respondent's 
Application  be  denied.  Neither  party 
filed  exceptions  to  Judge  Randall's 
Supplemental  Decision  and  on  October 
25, 1999^  the  record  concerning 
Respondent's  Application  was 
forwarded  to  the  Deputy  Administrator. 

Pursuant  to  28  CFR  24.307,  the 
"decision  of  the  adjudicative  officer  will 
be  reviewed  to  the  extent  permitted  by 
law  by  the  Department  in  accordance 
with  the  Department's  procedures  for 
the  type  of  proceeding  involved.  The 
Department  will  issue  the  final  decision 
on  the  application."  "Department"  is 
defined  as  "the  relevant  departmental 
component  which  is  conducting  the 
adversary  adjudication  [e.g..  Drug 
Enforcement  Administration  *  *  *.) " 
See  28  CFR  24.102.  Therefore,  the 
Deputy  Administrator  hereby  issues  his 
final  order  based  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter  set 
forth.  This  final  order  replaces  and 
supersedes  the  final  order  issued  on 


December  22,  1999.  The  Deputy 
Administrator  adopts,  in  full,  the 
Supplemental  Decision:  Recommended 
Decision,  Findings  and  Conclusions  of 
the  Administrative  Law  Judge 
Concerning  the  Respondent's 
Application  for  Fees  and  Expenses 
Under  the  Equal  Access  to  Justice  Act. 
His  adoption  is  in  no  manner 
diminished  by  any  recitation  of  facts, 
issues  and  conclusions  herein,  or  of  any 
failure  to  mention  a  matter  of  fact  or 
law. 

The  Deputy  Administrator  finds  that 
a  party  may  file  a  claim  for  attorney's 
fees  and  other  expenses  imder  the  Equal 
Access  to  Justice  Act  (EAJA),  28  U.S.C. 
2412.  Piu-suant  to  5  U.S.C.  504(a)(1), 
which  incorporates  the  EAJA  into  the 
Administrative  Procedure  Act,  an 
agency  that  conducts  adversary 
adjudications  shall  award  fees  and 
expenses  if:  (1)  The  claimant  is  a 
prevailing  party  in  the  underlying 
action;  (2)  the  position  of  the 
Government  was  not  substantially 
justified;  and  (3)  there  were  no  special 
circumstances  that  would  make  an 
award  against  the  Government  unjust. 
An  administrative  hearing  to  revoke  a 
DEA  Certificate  of  Registration  to 
dispense  controlled  substances  is 
considered  an  "adversary  adjudication" 
covered  by  the  EAJA.  See  28  CFR 
24.103(a)(1). 

The  Deputy  Administrator  concludes 
that  Respondent  is  a  prevailing  party 
and  has  therefore  met  the  initial 
qualifying  threshold  for  an  award  of  fees 
and  expenses  under  the  EAJA.  A 
"prevailing  party"  is  one  who  can  be 
found  tc  have  essentially  succeeded  on 
the  claims  for  relief.  See  Brown  v. 
Secretary  of  Health  and  Human  Servs. 
747  F.2d  878,  883  (3rd  Cir.  1984).  hi  the 
underlying  matter  upon  which  this 
Application  is  based,  Respondent 
contended  that  his  continued 
registration  would  not  be  inconsistent 
with  the  public  interest,  and  that  his 
DEA  registration  should  not  be  revoked. 
The  Deputy  Administrator  agreed  with 
Respondent  and  ordered  that  no  adverse 
action  be  taken  against  Respondent's 
DEA  registration.  See  Saxton,  64  FR  at 
25080.  Therefore,  the  Deputy 
Administrator  concludes  that 
Respondent  has  succeeded  on  his 
claims  for  relief. 

In  addition,  for  a  claimant  to  be 
considered  a  prevailing  party  eligible  for 
an  award  of  attorney's  fees  and  other 
expenses  the  claimant  must  be  an 
individual  whose  net  worth  does  not 
exceed  $2,000,000  at  the  time  the 
adversary  adjudication  was  initiated. 
See  5  U.S.C.  504(b)(1)(B).  hi  his 
Application,  Respondent  asserts  that  he 
has  a  net  worth  of  less  than  $2,000,000. 


The  Government  does  not  dispute 
Respondent's  assertion.  Therefore,  the 
Deputy  Administrator  concludes  that 
Respondent  has  met  the  initial 
threshold  that  he  is  a  prevailing  party 
eligible  for  attorney's  fees  and  other 
expenses  under  the  EAJA. 

Next,  it  must  be  determined  whether 
the  position  of  the  Government  was 
substantially  justified.  A  presumption 
exists  that  a  prevailing  party  may 
recover  an  EAJA  award,  unless  the 
position  of  the  Government  was 
substantially  justified.  See  28  U.S.C. 
2412(d)(1)(A);  28  CFR  24.106(a).  Once 
alleged  by  the  claimant  that  the  position 
of  the  Government  was  not  substantially 
justified,  the  burden  of  proof  shifts  to 
the  Government  to  demonstrate  by  a 
preponderance  of  the  evidence  that  its 
position  was  substantially  justified  and 
that  attorney's  fees  and  other  expenses 
should  not  be  awarded.  See  United 
States  V.  One  Parcel  of  Real  Property, 
960  F.2d  200,  208  (1st  Cir.  1992). 

The  "position  of  the  United  States"  is 
defined  as  being  that  position  "in 
addition  to  the  position  taken  by  the 
United  States  in  the  civil  action,  the 
action  or  failure  to  act  by  the  agency 
upon  which  the  civil  action  is  based." 
28  U.S.C.  2412(d)(2)(D).  Although 
"position"  encompasses  the 
Government's  prelitigation  conduct  and 
subsequent  litigation  position,  only  one 
determination  of  substantial 
justification  to  the  entire  matter  should 
be  made.  See  Commissioner,  INS  v. 
lean.  496  U.S.  154,  160-62  (1990) 
("While  the  parties'  postures  on 
individual  matters  may  be  more  or  less 
justified,  the  EAJA — like  other  fee- 
shifting  statutes — favors  treating  a  case 
as  an  inclusive  whole,  rather  than  as 
atomized  line-items.")  Therefore,  the 
Deputy  Administrator  concludes  that 
the  Government's  position  as  a  whole 
must  be  considered  in  determining 
whether  there  was  substantial 
justification  for  that  position. 

The  test  for  substantial  justification  is 
whether  a  reasonable  person  would  find 
that  the  Government's  position  was 
reasonable  in  both  fact  and  law.  See 
Derickson  Co.  v.  NLRB,  774  F.2d  229, 
232  (8th  Cir.  1985);  Enerhaul.  Inc.  v. 
NLRB.  710  F.2d  748,  750,  reh'g  denied, 
718  F.2d  1115  (11th  Cir.  1983);  see  also 
H.R.  Conf.  Rep.  No.  96-1434  at  22 
(1980).  To  meet  its  burden  of 
demonstrating  the  substantial 
justification  for  its  position,  the 
Government  must  make  a  "strong 
showing"  and  must  demonstrate  that  it 
"had  a  reasonable  basis  for  the  facts 
alleged,  that  it  had  a  reasonable  basis  in 
law  for  the  theories  it  advanced,  and 
that  the  former  supported  the  latter." 
One  Parcel  of  Real  Property.  960  F.2d  at 
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208  (quoting  Sierra  Club  v.  Secretary  of 
the  Army.  8211  R.2d  513.  517  (1st  Cir. 
1987)). 

Also,  it  is  roteworthy  that  pursuant  to 
28  CFR  24.10  5(c).  "[njo  presiunption 
arises  that  the  agency's  position  was  not 
substantially  justified  simply  because 
the  agency  di  1  not  prevail."  See  also. 
Griffon  V.  De^  lartment  of  Health  and     ' 
Human  Servi.,  832  F.2d  51.  52  (5th Cir. 
1987).  As  Judge  Randall  noted,  "the 
government  i  lay  demonstrate  that  its 
position  was  substantially  justified, 
even  though  t  was  a  losing  one." 

In  this  case,  the  Deputy  Administrator 
agrees  with  Judge  Randall's  conclusion 
that  "an  evaluation  of  the  record  as  a 
whole  suppo:  Is  the  position  that  the 
Government  vas  substantially  justified 
in  initiating  and  pursuing  the 
underlying  cause  of  action."  As  noted 
by  Judge  Ranpall,  "the  final  order 
recognized,  'jwjithout  a  doubt,  the 
Government  pad  legitimate  concerns  as 
a  result  of  its  initial  investigation  of  the 
Respondent  <  nd  his  prescribing 
practices'  "  S  3e  Saxton,  64  FR  at  25079. 

Judge  Ranc  all  concluded  that  both  the 
Government  ind  Respondent  incorrectly 
reargued  the  evidence  regarding  each  of 
the  five  publ  c  interest  factors  in 
asserting  whi  ither  the  Government's 
position  was  substantially  justified.  The 
test  is  not  wl  ether  each  individual 
litigated  clai!  n  was  substantially 
justified,  but  rather  oversell,  whether 
the  Governm  ent's  litigation  and 
prelitigation  aosition  was  substantially 
justified.  See  jean.  496  U.S.  at  160-62. 
As  further  su  pport,  the  Government's 
"position,"  i  i  the  singular,  suggests  that 
only  one  fin(  ing  concerning  substantial 
justification  leed  by  made.  See  id.  at 
159.  After  evaluating  the  record  in  this 
matter,  Judg«  Randall  concluded  "that 
in  the  eyes  o  a  reasonable  person,  the 
Government  s  position  was  reasonable 
both  in  fact  i  nd  in  law." 

The  state  a  gency  responsible  for 
regulating  health-care  professionals  had 
received  coiiplaints  over  the  years 
regarding  Re  spondent's  prescribing 
practices.  Aj  initial  evaluation  of 
patient  profi  es  showed  that 
Respondent's  prescribing  practices 
exceeded  th(  (  recognized  prescribing 
standards  es  ablished  by  the  Physician's 
Desk  Reference  (PDR).  While  the  PDR 
does  not  esti  blish  binding  standards  on 
physicians,  i  (xceeding  those  standards  is 
a  sufficient  i  ndicator  that  further 
investigatioi  i  into  the  physician's 
prescribing  ;  s  warranted.  See  Saxton,  64 
FR  at  25078  see  also  Margaret  E.  Sarver, 
M.D.,  61  FR  57896,  57900  (1996).  An 
expert  in  pa  n  management  reviewed 
Respondent  s  prescribing  patterns  and 
patient  char  s  for  the  Government  and 


found  "consistent  patterns  supporting 
the  contention  that  [Respondent]  has 
been  inappropriately  and  excessively 
prescribing  controlled  substances, 
particularly  opioids."  See  Saxton,  64  FR 
at  25074.  Also,  Respondent  failed  to 
inventory  his  controlled  substances 
properly  and  failed  to  retain  the 
required  records  needed  to  ensure 
accountability  for  the  controlled 
substances  maintained  and  dispensed  in 
his  medical  practice.  See  id.  at  25079. 
Failure  to  maintain  proper  records  has 
previously  been  a  basis  for  revocation  of 
a  DEA  Certificate  of  Registration.  See 
Farmacia  Ortiz,  61  FR  726,  727-728 
(1996);  Harlan  J.  Borcherding.  D.O.,  60    . 
FR  28796,  28798  (1995).  Finally,  at  the 
time  the  Government  initiated  its  action 
against  Respondent,  it  had  evidence  that 
Respondent  had  prescribed  anabolic 
steroids  for  muscle  enhancement  in 
violation  of  state  and  Federal  law.  See 
Saxton,  64  FR  at  25074,  25079. 

Thus,  the  Deputy  Administrator  finds 
that  the  Government  was  substantially 
justified  in  pursuing  the  revocation  of 
Respondent's  DEA  Certificate  of 
Registration.  Respondent  ultimately 
prevailed  because  of  the  evidence  that 
he  presented  at  the  hearing. 

Respondent  presented  evidence  that 
the  medical  commimity  was  in 
disagreement  over  the  use  of  controlled 
substances  in  the  treatment  of  chronic 
pain  patients.  Respondent's  two  experts 
testified  that  Respondent's  method  of 
pain  management  was  a  medically 
recognized  form  of  chronic  pain 
treatment.  See  id.  at  25075.  As  Judge 
Randall  stated,  "(t)he  Respondent 
prevailed  only  after  exploring  and     - 
presenting  evidence  on  the  split  in  the 
medical  community  concetnihg  the 
prescribing  of  controlled  substances  for 
chronic  pain.  The  Respondent's 
witnesses  were  found  to  be  more 
persuasive  than  those  of  the 
Government;  yet,  this  does  not  mean 
that  the  Government  was  not 
substantially  justified  in  its  position  or 
its  case  presentation." 

As  to  Respondent's  recordkeeping 
violations,  the  Deputy  Administrator 
concluded  that  revocation  was  not 
warranted  not  because  the  Government 
failed  to  prove  its  case,  but  because 
Respondent  presented  significant 
evidence  of  rehabihtation  and  remedial 
training.  See  id.  at  25079.  Judge  Randall 
noted  that  "this  evidence  does  not 
eradicate  the  Respondent's  prior 
wrongdoing,  on  which  the 
Government's  position  was  based; 
rather,  this  evidence  of  remedial  action 
merely  added  weight  in  favor  of  the 
Respondent  and  enabled  the  Deputy 


Administrator,  in  his  discretionary 
authority,  to  find  for  the  Respondent." 

Regarding  Respondent's  illegal 
prescribing  of  anabolic  steroids,  the 
Deputy  Administrator  agrees  with  Judge 
Randall  that  "Respondent  ultimately 
prevailed,  not  because  the  Goveriunent 
failed  to  prove  its  case,  but  because  the 
Deputy  Administrator,  in  his 
discretionary  authority,  found 
persuasive  the  Respondent's 
rehabilitation  evidence  that  he  had 
ceased  his  unlawful  prescribing  of 
anabolic  steroids." 

Therefore,  Judge  Randall  found  that 
"the  Government's  actions  in  preparing 
and  pursuing  the  revocation  of  the 
Respondent's  DEA  Certificate  of 
Registration  were  substantially 
justified."  The  Deputy  Administrator 
agrees.  While  Respondent  ultimately 
prevailed  in  the  underlying  matter,  the 
Government's  position  was  reasonable 
and  therefore  substantially  justified. 

The  Deputy  Administrator  finds  that 
neither  party  alleged  that  special 
circumstances  exist  that  would  make  an 
award  of  attorney's  fees  and  other 
expenses  under  the  EAJA  unjust. 

Judge  Randall  noted  that  the  parties 
argued  about  the  appropriate  amount  of 
attorney's  fees  to  be  awarded.  However, 
Judge  Randall  foimd  it  imnecessary  to 
decide  this  issue  since  she  foimd  that 
the  Government's  position  was 
substantially  justified  and  therefore 
recommended  that  no  fees  be  awarded. 

The  Deputy  Administrator  agrees. 
While  Respondent  ultimately  prevailed 
and  his  registration  was  not  revoked,  the 
Government's  position  was  substantially 
justified.  Therefore,  Respondent's 
application  for  attorney's  fees  and  other 
expenses  must  be  denied. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  28  U.S.C. 
2412,  5  U.S.C.  504,  and  28  CFR  24.307, 
0.100(b)  and  0.104  hereby  orders  that 
the  Application  for  Fees  and  Expenses 
under  the  Equal  Access  to  Justice  Act 
submitted  by  Paul  W.  Saxton,  D.O.,  be, 
and  it  hereby  is,  denied.  This  final  order 
is  considered  the  final  agency  action  for 
purposes  of  appellate  review  pursuant 
to  5  U.S.C.  504(c)(2)  and  21  U.S.C.  877. 

Dated:  January  18,  2000. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

[FR  Doc.  00-2535  Filed  2-3-00;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

C.  Van  Nostrand-Perldns,  iM.O.; 
Revocation  of  Registration 

On  August  5.  1999,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  C.  Van  Nostrand- 
Perkins,  M.D.,  of  Huntington  Beach, 
California,  notifying  her  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  her  DEA 
Certificate  of  Registration  BP3939165 
pursuant  to  21  U.S.C.  824(a)(3),  and 
deny  any  pending  applications  for 
renewal  of  such  registration  pursuant  to 
21  U.S.C.  823(f),  for  reason  that  she  is 
not  currently  authorized  to  handle 
controlled  substances  in  the  State  of 
California.  The  order  also  notified  Dr. 
Van  Nostrand-Perkins  that  should  no 
request  for  a  hearing  be  filed  within  30 
days,  her  hearing  right  would  be 
deemed  waived. 

DEA  received  a  signed  receipt 
indicating  that  the  Order  to  Show  Cause 
was  received  on  or  about  August  13, 
1999.  No  request  for  a  hearing  or  any 
other  reply  was  received  by  the  DEA 
from  Dr.  Van  Nostrand-Perkins  or 
anyone  purporting  to  represent  her  in 
this  matter.  Therefore,  the  Deputy 
Administrator,  finding  that  (1)  30  days 
have  passed  since  the  receipt  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  having  been  received, 
concludes  that  Dr.  Van  Nostrand- 
Perkins  is  deemed  to  have  waived  her 
hearing  right.  After  considering  material 
from  the  investigative  file  in  this  matter, 
the  Deputy  Administrator  now  enters 
his  final  order  without  a  hearing 
pursuant  to  21  C.F.R.  1301.43(d)  and  (e) 
and  1301.46.  This  final  order  replaces 
and  supersedes  the  final  order  issued  on 
January  3,  2000. 

The  Deputy  Administrator  finds  that 
Dr.  Van  Nostrand-Perkins  currently 
possesses  DEA  Certificate  of 
Registration  BP3939165  issued  to  her  in 
California.  The  Deputy  Administrator 
further  finds  that  effective  August  14, 
1997,  the  Division  of  Medical  Quality, 
Medical  Board  of  California,  Department 
of  Consumer  Affairs,  State  of  California 
revoked  Dr.  Van  Nostrand-Perkins' 
license  to  practice  medicine.  The 
Deputy  Administrator  concludes  that 
Dr.  Van  Nostrand-Perkins  is  not 
currently  licensed  to  practice  medicine 
in  California,  and  therefore  it  is 
reasonable  to  infer  that  she  is  not 
currently  authorized  to  handle 
controlled  substances  in  that  state. 


The  DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  she  conducts  her  business.  See 
21  U.S.C.  802(21),  823(fl  and  824(a)(3). 
This  prerequisite  has  bopn  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16,193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60,728  (1996);  Dominick  A.  Ricci, 
M.D.,58FR51,104(1993). 

Here  it  is  clear  that  Dr.  Van  Nostrand- 
Perkins  is  not  currently  authorized  to 
handle  controlled  substances  in  the 
State  of  California.  As  a  result,  she  is  not 
entitled  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  C.F.R.  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BP3939165,  previously    ' 
issued  to  C.  Van  Nostrand-Perkins, 
M.D.,  be,  and  it  hereby  is,  revoked.  The 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  March  6,  2000,  and  is 
considered  the  final  agency  action  for 
appellate  purposes  pursuant  to  21 
U.S.C.  877. 

Dated:  January  18,  2000. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

[FR  Doc.  00-2533  Filed  2-3-00;  8:45  am] 

BtLUNG  CODE  441(M>9-M 


DEPARTMENT  OF  JUSTICE 

National  institute  of  Corrections 

Advisory  Board  Meeting 

TIME  AND  DATE:  7:30  a.m.  to  5  p.m.  on 
Monday,  March  6,  2000  and  8:30  a.m.  to 
12  noon  to  Tuesday,  March  7,  2000. 
PLACE:  Westin  Hotel— Seattle,  1900 
Fifth  Avenue,  Seattle,  Washington 
98101. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Tours/ 
Presentations  Concerning  King  County 
Crisis  Triage  Unit/Pre-Booking 
Diversion,  Seattle  Police  Department 
Crisis  Intervention  Team,  King  County 
Mental  Health  Court  Proceedings  and 
Post-Booking  Diversion  Proceedings; 
Updates  on  Mentally  111  in  Prisons  and 
Jails,  the  NIC  Strategic  Plan,  Interstate 
Compact  Activities,  Advisory  Board 
Hearings;  Reports  by  Program  Divisions; 
FY  2001  Service  Plan 


Recommendations;  and  FY  2002  Budget 

Recommendations. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Larry  Solomon,  Deputy  Director,  (202) 

307-3106,  ext.  155. 

Morris  L.  Thigpen, 

Director. 

(FR  Doc.  00-2515  Filed  2-3-00;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  of  0MB  Review;  Comment 
Request 

February  2,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  vdth  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  219-5096  ext.  159  or 
by  E-mail  to  Kurz-Karin@dol.gov).  To 
obtain  documentation  for  ESA,  MSHA, 
OSHA,  and  VETS  contact  Darrin  King 
((202)  219-5096  ext.  151  or  by  E-Mail  to 
King-Darrin@dol  .go  v) . 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM. 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  eissumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
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technologica 
other  forms 
e.g.,  permittii^g 
responses 

Agency 
Agency  (ESA 

Title:  Equa 

OMB  Num^r 

Frequency: 

Affected 
profit;  Not- 
State,  Local 

Number  of 

Estimated 
hours 

Total  Burdkn 

Total 
costs:  $0. 

Total  ann 
maintaining 
services): 

Descriptioi 
provide  i 
activities  anc 
affirmative 
promote 
information 
identified 
evaluations 


En  iployment  Standards 

Opportunity  Survey. 

1215-ONEW. 
Annually. 
Public:  Business  or  other  for- 
profit  institutions;  and 
Tribal  Government. 
Respondents:  60,000. 
ime  Per  respondent:  12 

Hours:  720,000. 
Anni^alized  capital/startup 


uali 


$1«0 


Ira  L.  Mills. 

Department 

[FR  Doc.  0O-2d54 
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co^itractors  for  compliance 
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Clearance  Officer. 
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DEPARTMEIIT  OF  LABOR 


and  Training 


and  NAFTA-3402] 


Barry  Callebaut,  USA,  Incorporated 
Van  Leer  DIvlision  Jersey  City,  New 
Jersey;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsii^ration 


By  letter  o 
petitioners  n 
reconsiderat  on 
Labor's  Noti(  e 
Determinatic  n 
Apply  for  W  )rker 
Assistance  a:  id 
Trade  Agreei  nent 
Adjustment 
workers  and 
subject  firm, 
signed  on  N(  vember 
notice  for  T;' , 
in  the  Federal 
1999  (64  FR 
NAFTA- 
the  Federal 

The 
regarding  colnpany 
products  an( 
shift  in  prod  ui 
from  Jersey 


-34C2 


petitidners 


January  13,  2000, 
quested  administrative 
of  the  Department  of 
of  Negative 
Regarding  Eligibility  to 

Adjustment 
North  American  Free 
Transitional 
Assistance,  applicable  to 
former  workers  of  the 
The  denial  notices  were 

15.  1999.  The 
-W-37,000  was  published 
Register  on  December  28. 
72691).  The  notice  for 

will  soon  be  published  in 
(agister. 

present  information 
imports  of  chocolate 
related  ingredients  and  a 
ction  of  certain  articles 
(>ity.  New  Jersey  to  Canada. 


Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC  this  24th  day  of 
January  2000. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade    _ 
Adjustment  Assistance. 
[FR  Doc.  00-2497  Filed  2-3-00;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  adjustment  assistance  for 
workers  (TA-W)  issued  during  the 
period  of  January,  2000. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat.thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-37,01 1 :  Cooper  Energy  Service. 

Grove  City.  PA 
TA-W-37,065:  Svedala  Grinding  Hodge 

Foundry.  Greenville,  PA 


TA-W-37,099;  Schuylkill  Haven  Bleach 

Sr  Dye  Works,  Inc.,  Schuylkill  Haven 

PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-37,074:  American 

Pharmaceutical  Co.,  Fairfield,  Nf 
TA-W-37,  103  &■  A;  Alaska  Anvil,  Inc., 

Consulting  Engineers,  Anchorage, 

AK  and  Kenai  Office,  Kenai,  AK 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-36,909;  Topcraft  Precision 

Molders.  Inc..  Warminster,  PA 
TA-W-36,684;  Pacific  Scientific,  HTL 

Kin/Tech  Facility,  Yorba  Linda,  CA 
TA-W-37,035:  Court  Metal  Finishing, 

Inc.,  Flint,  MI 
TA-W-37,091;  Morgan  Adhesives  Co.  d/ 

b/a  Mactac,  Stover,  OH 
TA-W-36,873;  Hunting  Oilfield  Service, 

Landell  Div.,  Spring,  TX 
TA-W-36, 776;  Westwood  LLC, 

Southridge,  MA 
TA-W-36,978:  Curtis  Wright  Flight 

Systems,  Inc.,  Fairfield,  Nf 
TA-W-37,145:  HCC,  Inc.,  Earlville,  IL 
TA-W-37, 188;  Jet  Sew  Technologies, 

Bameveld,  NY 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-37,192:  West  Coast  Forest 

Products,  Arlington,  WA 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-36,915;  Voith  Sulzer  Paper 

Technoligy,  Monroe,  OH: 

September  27.  1998. 
TA-W-37, 073;  Fedders  North  America, 

Inc.,  Effingham,  IL:  November  1, 

1998. 
TA-W-37,020;  Motorola  Corp.,  Motorola 

Cable  Products  Div.,  Motorola  ING, 

Mansfield,  MA:  October  18,  1998. 
TA-W-36,999;  Drew  Shoe  Corp., 

Lancaster,  OH:  October  14,  1998. 
TA-W-36,934;  ColumbiaKnit,  Portland. 

OR:  September  23,  1998. 
TA-W-37,084;  The  Stanley  Works, 

Tools  Div.,  Stanley  Tools  Plant, 

New  Britain,  CT:  October  26,  1998. 
TA-W-37, 037;  Falk  Corp.,  Milwaukee. 

WI:  November  8,  1998. 
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TA-W-37.167;  GL&V/Dorr  Oliver.  Inc.. 
Hazleton,  PA:  November  23,  1998. 
TA-W-37,212:  Young  Generations.  Inc.. 
Hendersonville,  NC:  December  9, 
1998. 
TA-W-37,193;  Russell  Corp,  Russell 
Athletic,  Columbia,  AL  and  ■ 
Crestview,  FL:  December  10,  1998. 
TA-W-37,150;  SRC  Vision.  Medford, 

OR:  November  22,  1998. 
TA-W-36,945;  Moll  Industries,  Inc., 
Anchor  Advanced  Products, 
Cosmetic  Packaging  Div., 
Morristown,  TN:  September  23, 
1998. 
TA-W-36,949:  Spring  Ford  Industries, 
Inc.,  Plant  #1,  and  Plant  #2. 
Chilhowie.  VA:  September  28.  1998. 
TA-W-37,133;  Fuchs  Systems.  Inc., 

Salisbury,  NC:  November  22,  1998. 
TA-W-37,213;  U.S.  Forest  Industries, 
Inc.,  White  City,  OR:  December  13. 
1998. 
TA-W-37.127;  Carter  Footwear,  Inc.. 

Wilkes  Carre.  PA:  January  31,  2000. 
TA-W-37.111:  Crown  Cork  &  Seal  Co.. 
Inc.,  Closures  Div.,  South 
Connellsville,  PA:  November  12. 
1998. 
TA-W-37.207;  Tultex  Corp..  Roanoke. 

VA:  December  9,  1998. 
TA-W-37,208;  Tultex  Corp.,  South 

Boston,  VA:  December  16,  1998. 
TA-W-37,081;  Joy  Mining  Machinery,  A 
Div.  of  Hamischfeger Industries,. 
Franklin,  PA:  November  3,  1998. 
TA-W-36,  81;  Temco  Fireplace 
Products,  A  Div.  of  Temtex 
Industries,  Penis,  CA:  September  9, 
1998. 
TA-W-37,171;  Sims  Manufacturing  Co., 
Inc.,  Payne,  OH:  December  7,  1998. 
TA-W-36,922:  West  Coast  Circuits. 
Watsonville,  CA:  September  23, 
1998. 
TA-W-36,947;  Smurfit-Stone  Container 
Corp.,  El  Paso,  TX:  September  27, 
1998. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
205(a).  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  January 
2000. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or    ■ 
proportion  of  the  workers  in  the 


workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importandy  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-03402;  Barry  Callebaut 

USA,  Inc.,  Van  Leer  Div.,  Jersey 

City,  NJ 
NAFTA-TAA-03549;  Competitive  Edge 

Sportswear,  Fall  River,  MA 
NAFTA-TAA-03551 ;  Joy  Mining 

Machinery,  A  Div.  of  Hamischfeger 

Industries,  Franklin,  PA 
NAFTA-TAA-0361 7;  Altec 

International,  La  Crosse,  WI  * 

NAFTA-TAA-03566;  Morgan  Adhesives 

Co.,  d/b/a  Mactac,  Stow,  OH 
NAFTA-TAA-03540;  ColumbiaKnit, 

Portland  OR 
NAFTA-TAA-03369;  Superior-Essex. 

Pauline.  KS 
NAFTA-TAA-03527;  Cooper  Energy 

Services.  Grove  City,  PA 
NAFTA-TAA-03560;  Schuylkill  Haven 

Bleach  &■  Dye  Works.  Inc., 

Schuylkill  Haven.  PA 
NAFTA-TAA-03519:  Piezo  Crystal. 

Carlisle.  PA 
NAFTA-TAA-03602;  HCC.  Inc., 

Earlville.  IL 
NAFTA-TAA-03344;  Flynt  Fabrics,  Inc., 

Wadesboro,  NC 
NAFTA-TAA-03647;  Jet  Sew 

Technologies,  Barneveld,  NY 
NAFTA-TAA-03562;  Steeltech, 

Milwaukee,  WI 
NAFTA-TAA-03649;  Fogel  Neckwear 

Corp.,  New  York,  NY 
NAFTA-TAA-03515  A,  B,  C;  Bayer 

Clothing  Group,  Inc.,  Target  Square 


Facility,  Clearfield,  PA. 
Fletcherville  Facility.  Clearfield. 
PA.  Hyde  Facility,  Hyde,  PA  and 
Kent  Facility,  Curwensville,  PA 
NAFTA-TAA-03345:  Pacific  Scientific 
HTL  Kin/Tech  Facility,  Yorba 
Linda,  CA 

The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-3622;  American  Meter 
Co.,  Industrial  Products  Business 
Unit,  Erie,  PA 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
Production,  or  both,  of  such  firm  or 
subdivision  did  not  decrease  absolutely. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-03610:  GL&V/Dorr-Oliver, 
Inc.,  Hazleton,  PA:  November  23. 
1998. 
N/^A-TAA-03583;  Crown  Cork  &■ 
Seal  Co.,  Inc.,  Closures  Div.,  South 
Connellsville.  PA:  November  12. 
1998. 
NAFTA-TAA-03585:  AlliedSignal.  Inc.. 
Emlenton  Refinery,  Emlenton.  PA: 
November  12,  1998. 
NAFTA-TAA-03596:  Elinco,  Inc.,  A  Div. 
of  Eastern  Air  Devices,  Waterbury, 
CT:  November  22,  1998. 
NAFTA-TAA-03604;  Elinco,  Inc.,  A  Div. 
of  Eastern  Air  Devices,  Stamford, 
CT:  November  30,  1998. 
NAFTA-TAA-03590;  U.S.  Forest 
Industries,  Inc.,  White  City,  OR: 
October  30,  1998. 
NAFTA-TAA-03625:  Master  Form,  Inc., 
North  Hollywood.  CA:  November  9. 
1998. 
NAFTA-TAA-03456;  TAB  Products  Co., 

Turlock.  CA:  September  3.  1998. 
NAFTA-TAA-03518:  Temco  Fireplace 
Products.  A  Div.  of  Temtex 
Industries.  Penis.  CA:  October  6. 
1998. 
NAFTA-TAA-03627:  Tultex  Corp.. 
South  Boston,  VA  December  9. 
1998. 
NAFTA-TAA-03633:  Tultex  Corp.. 

Roanoke,  VA:  December  15,  1998. 
NAFTA-TAA-03629;  Russell  Corp., 
Russell  Athletic.  Crestview.  FL: 
December  10.  1998. 
NAFTA-TAA-03628;  Russell  Corp., 
Russell  Athletic,  Columbia,  AL: 
December  10,  1998. 
NAFTA-TAA-03451 ;  NEC 

Technologies,  Inc..  Georgia  Plant. 
McDonough.  GA:  September  17. 
1998. 
NAFTA-TAA-0361 4;  Sims 

Manufacturing  Co.,  Inc..  Payne.  OH: 
December  1.  1998. 
NAFTA-TAA-03594;  Workpros,  Inc.' 
Div.  of  Crystal  Art,  Maspeth,  NY: 
Novembers.  1998. 
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NAFTA-TAJ 

Manufacturing, 

December 
NAFTA- 

Generathn 

Shoals,  $C  ( 

January 
NAFTA- 

Roxboro 

December 
NAFTA- 

Parisb 

Reading 
NAFTA- 

Containkr 


Lght 


Septemt  er 


certii 


I  hereby 
aforementioi  ed 
issued  durin ; 
2000.  Copies 
available  for 
4138,  U.S. 
Constitution 
DC  20210 
or  will  be 
to  the  above 


Dated:  January  28.  2000 
Grant  D.  Beali  i 

Program  Mant  ge. 
/Adjustment 
[FR  Doc.  00-2H93 
BtLUNG  CODE 


4J1 
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,-3631:  Rebound 

New  London,  NC: 
7,  1998. 
TAj\-03657:  a  &■  B;  Third 

Inc.,  Latta,  SC,  Ware 
and  Honea  Path,  SC: 
1999. 
TA4-03623:  &■  A:  Tultex  Corp., 
NC  and  Longhurst,  NC: 
15,  1998. 
TAA-03639:  Dana  Corp., 

t  Vehicle  Structures  Div., 
'PA:  January  23,  2000. 
TAA-03476:  Smurfit-Stone 
Corp.,  EI  Paso.  TX: 
27,  1998. 
ify  that  the 
determinations  were 
,  the  month  of  January 
of  these  determinations  are 
inspection  in  Room  C— 
D  spartment  of  Labor,  200 
Avenue,  NW,  Washington, 
normal  business  hours 
milled  to  persons  who  write 
address. 


du  ring : 


T,  Division  of  Trade 
Assistance. 

Filed  2-3-00;  8:45  am) 
0-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,25i  and  TA-W-36,258A] 

Burien  Corporation,  Fitzgerald  Plant, 
Fitzgerald,  Georgia  and  Burien 
Corporatiorx  Tltton  Plant,  Tifton, 
Georgia;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 


en , 
to 


in 


In 
Trade  Act  o 
Department 
Certificatior 
Apply  for 
Assistance 
applicable 
Corporation 
Fitzgerald 
published 
October  14, 

At  the  rei 
Department 
for  workers 
workers 
of  women's 
information 
separated  ir 
Tifton  Plant. 
Burien 
engaged  in 


weie 


accord4nce  with  Section  223  of  the 
1974  (19U.S.C.  2273)  the 
of  Labor  issued  a  Notice  of 
Regarding  Eligibility  to 
VMorker  Adjustment 
September  20.  1999, 
workers  of  Burien 
Fitzgerald  Plant, 
( Georgia.  The  notice  was 
the  Federal  Register  on 
1999  (64  FR  55751). 

of  the  petitioners,  the 
reviewed  the  certification 
Df  the  subject  firm.  The 

engaged  in  the  production 
underwear.  New 
shows  that  workers  were 
December,  1999  at  the 
Tifton,  Georgia  location  of 
Corporation.  The  workers  are 
\  he  production  of  women's 


underwear  and  provide  distribution  and 
shipping  services  for  the  subject  firms' 
production  facility  in  Fitzgerald, 
Georgia  which  closed  in  July,  1999. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Burien  Corporation,  Tifton 
Plant.  Tifton,  Georgia. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Burien  Corporation  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-36.258  is  hereby  issued  as 
follows: 

"All  workers  of  Burien  Corporation. 
Fitzgerald  Plant.  Fitzgerald.  Georgia  (TA-W- 
36.258)  and  Tifton  Plant,  Tifton,  Georgia 
(TA-W-36.258A)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  May  14,  1998  through  September  20, 
2001  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington,  DC  this  19th  day  of 
January,  2000. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  00-2504  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  451 0-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,004] 

Chester  County  Sportswear  Including 
Workers  of  SkilStaf,  Inc.,  Henderson, 
TN;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  10, 1999,  applicable  to 
workers  of  Chester  County  Sportswear, 
located  in  Henderson.  Tennessee.  This 
notice  was  published  in  the  Federal 
Register  on  December  28,  1999  (64  FR 
72692). 

At  the  request  of  the  Company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  workers  at 
Chester  County  Sportswear  are 
considered  to  be  employees  of  SkilStaf. 
Inc.  The  workers  were  engaged  in 
employment  related  to  the  production  of 
men's  casual  slacks  and  various 
sportswear. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 


SkilStaf,  Inc.  employed  at  the 
Henderson,  Tennessee  facility  of  the 
subject  firm. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  Arm  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-37,004  is  hereby  issued  as 
follows: 

All  workers  of  Chester  County  Sportswear, 
including  workers  employed  SkilStaf.  Inc. 
employed  at  Chester  County  Sportswear. 
Henderson.  Tennessee  who  became  totally  or 
partiedly  separated  from  employment  on  or 
after  October  15,  1998  through  November  10, 
2001  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC  this  14th  day  of 
January,  2000. 
Grant  0.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-2501  Filed  2-3-00;  8:45  amj 

BILLING  CODE  451 0-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment  ■ 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  14,  2000. 

Interested  persons  are  invited  to 
submit  written  comments  regardiAg  the 
subject  matter  of  the  investigations  to 
the  Director*  Office  of  Trade  Adjustment 
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Assistance,  at  the  address  shown  below, 
not  later  than  February  14,  2000. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 


Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 


Signed  at  Washington,  DC  this  10th  day  of 
January,  2000. 

Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 

Appendix 


TA-W 


Petitions  Instituted  on  Jan.  10,  2000 


37,224 
37,225 
37,226 
37,227 
37,228 
37,229 
37,230 
37,231 
37,232 

37,233 
37,234 

37,235 
37,236 
37,237 

37,238 

37,239 

37,240 

37,241 
37,242 

37,243 


Subject  firm  (petitioners) 


Foster  Wheeler  (Wkrs)  

Middle  Bay  Oil  (Co.)  

Burgett  Geothemal  (Co.)  

Nobleviile  Casting  (UAW)  

Third  Generation,  Inc  (Co.) 

L.G.&E.  Natural  Gatherin  (Wkrs)  ... 
Elizabethtown  Sportswear  (UNITE) 

Laurel  Moid  (Wkrs)  

Thomas  Bradford  Shirt  (UNITE)  .... 

Dana  Corporation  (USWA)  

Seagate  (Wkrs) 

Angelica  Image  Apparel  (Wkrs) 

Chicago  Pneumatic  Tool  (Co.)  

International  Paper  (Wkrs) 

Hartxjrside  Graphk»  (Co.) 

Dezurik  (Wkrs)  

Chevron  Products  Co  (Wkrs)  

Contour  Energy  Co  (Wkrs)  

Wardson,  Inc  (Co.)  

Whizard  Protective  Wear  (Wkrs)  .... 


Location 


Playas,  NM  

Wkihita,  KS  

Animas,  NM  

Nobleviile,  IN  

Latta,  3C 

Hobbs,  NM 

Elizabethtown,  KY 

Jeannette,  PA 

Huntingdon,  TN  .... 

Reading,  PA  

Oklahoma  City,  OK 

Ackerman,  MS  

Rock  Hill,  SC  

Natchez,  MS  

Belfast,  ME  

McMinnville,  TN  

Roosevelt,  UT 

Houston,  TX 

Adamsville.  TN  

Birmingham,  OH  .... 


Date  of 
petition 


01/03/2000 
12/22/1999 
12/01/1999 
12/29/1999 
12/22/1999 
12/20/1999 
12/21/1999 
12/15/1999 
12/23/1999 

12/14/1999 
12/17/1999 

12/10/1999 
12/15/1999 
12/13/1999 

12/10/1999 

12/13/1999 

01/04/2000 

12/30/1999 
12/28/1999 

12/06/1999 


Product(s) 


Copper. 

Crude  Oil 

Cut  Roses. 

iron  Ductile  Castings. 

Ladies'  Apparel 

Natural  Gas  (Methane). 

Men's  Tailored  Trousers. 

Glass  Moukjs. 

Woven  Shirts  for  Men, 
Women,  Children 

Light  Duty  Pck-Up  Tmcks 

Computer  Hardare  and 
Software. 

Poto  Shirts 

Air  Powered  Hand  Toote. 

Dissolving  Wood  Pulp 
(DWP), 

Printed  and  Emboklered 
T-Shirts. 

Frame  Fabs  Super- 
structures 

Pipeline  Distsribution  of 
Cnjde  Oil 

Drill  Natural  Gas 

Sewing  Thread  for  Ap- 
parel. 

Resistant  Gtoves. 


I 


[FR  Doc.  00-2495  Filed  2-3-00;  8:45  am] 

BILLING  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eiigibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 


instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  piupose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  showm  below, 
not  later  than  February  14,  2000. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  14,  2000. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  ^JW, 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  3rd  day  of 
January,  2000. 

Grant  D.  Beale, 

Progmm  Manager,  Office  of  Trade 
Adjustment  Assistance. 


Petitions  Instituted  on  01/03/2000 

TA-W 

Subject  firm  (petitioners) 

Location 

^^%°»„P««-                        Product(s) 

1 

37,214  

Fox  Point  Sportswear  (UNITE)  

Item  House  (UFCW)  

AK  Steel  Corp  (Wrks)  

Penguin  Putnam  Inc  (Wrks) 

Bausch  &  Lomb  (Wrks) 

Merrill,  Wl  

Tacoma,  WA  

Dover,  OH  

Newbem,  TN 

Rochester,  NY 

j- 

37,215  

12/15/1999 
12/20/1999 
12/14/1999 
12/09/1999 

Men's  and  Women's  Outerwear. 
Galvanized  Steel. 
Distribution  Center. 
Contact  Lens. 

37,216 

37,217 

37,218 
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TA-W. 


37,219 
37,220 
37,221 
37,222 
37,223 
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Petitions  Instituted  on  01/03/2000— Continued 


Subject  firm  (petitioners) 


Boeing  Co.  (The)  (UAW)  ... 
Owenby  Co.  (The)  (Comp) 
Weigh-Tronix,  Inc  (Comp)  . 
Wagener  Mfg  Co  (Wrks)  ... 
Linden  Apparel  (Comp) 


[FR  Doc.  00-25  DO  Filed  2-3-00  8:45  am] 

BtLLMG  CODE  451  0-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administratis 

[TA-W-36,592f 

Guidant  Inte^medics,  Cardiac 
Pacemalters,  inc.  (CPi),  Angieton, 
Texas;  Ameiided  Notice  of 
Determinations  Regarding  Eligibility 
To  Apply  for  Worlter  Adjustment 
Assistance 

accordai  ice 


OH 


In 
Trade  Act  of 
Department 
Determin 
Apply  for 
Assistance 
applicable  to 
Intermedics, 
notice  was 
Register  on 
52540). 

At  the  r 
Department 
for  workers 
workers  wen 
of  pacemakei  s 
associated 


with  Section  223  of  the 
1974  (19  U.S.C.  2273)  the 
Labor  issued  a  Notice  of 
atiohs  Regarding  Eligibility  to 
Wqrker  Adjustment 
August  4,  1999, 
workers  of  Guidant 
i\ngeleton,  Texas.  The 
ished  in  the  Federal 
^ptember  29,  1999  (64  FR 


eqi  est 


cf 


lei  ids 
defibrillators  and 


c  es 


Pacemakers, 


specifically 
programminj ; 
defibrillators 
Cardiac 
wholly  own^ 
hitermedics 
some  worker^ 
employment 
their  wages 
unemplo 
accoiuit  for 
Angieton, 


jyme  nt 


TA-W 


37,244 
37,245 
37,246 


of  the  State  agency,  the 
lieviewed  the  certification 
the  subject  firm.  The 
engaged  in  the  production 
and  defibrillators, 
for  the  pacemakers  and 
a  personnel  computer 
igned  for  the 
of  the  pacemakers  and 
Findings  show  that 
hic.  (CPI)  is  a 
subsidiary  of  Guidant 
Findings  also  show  that 

separated  ft-om 
at  the  subject  firm  had 
ported  under  a  separate 
insiuance  (UI)  tax 
iac  Pacemakers,  Inc., 


re 


Cardi 
Tf  xas. 


Location 


Melbourne,  AR  ... 
Tellico  Plains,  TN 

Fairmont,  MN  

Wagener,  SC  

Allentown,  PA 


Date  of  peti- 
tion 


12/20/1999 
12/21/1999 
12/22/1999 
12/09/1999 
12/22/1999 


Product(s) 


Aircrafts. 

T-Shirts  and  Polo  Shirts. 
Postal  Scale  Systems. 
Rot»es,  Wraps,  Beachwear. 
Men's,  Ladies'  &  Children's 
¥vear. 


Knit- 


The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Guidant  Intermedics  who  were 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  Notice  of  Determinations 
to  reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-36,592  is  hereby  issued  as 
follows: 

"All  workers  of  Guidant  Intermedics, 
Cardiac  Pacemakers,  Inc.,  (CPI),  Angieton, 
Texas  engaged  in  employment  related  to  the 
production  of  pacemakers  and  defibrillators 
who  became  totally  or  partially  separated 
from  employment  on  or  after  luly  13, 1998 
through  August  4,  2001  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974." 

"I  further  determine  that  all  workers  at 
Guidant  Intermedics,  Cardiac  Pacemakers, 
Inc.,  (CPI),  Angieton,  Texas  engaged  in 
activities  related  to  the  production  of  leads, 
hybrid  circuits  and  PC's  for  the  programming 
of  pacemakers  are  denied  eligibility  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  19th  day  of 
January,  2000. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  00-2503  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 

APPENDIX 
[Petitions  Instituted  on  01/18/2000] 


are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  U, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partied  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitions  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  February  14,  2000. 

Interested  persons  are  invited  to 
submit  w^ritten  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  14,  2000. 

The  petition  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington  DC  20210. 

Signed  at  Washington,  DC  this  18th  day  of 
January,  2000. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 


Subject  firm  (petitioners) 


Motorola,  Inc.  (Wkrs)  

Pioneer  Wear  (Wkrs) 

Epperheimer,  Inc.  (Wkrs) 


Location 


Arlington,  IL 

Albuquerque,  NM 
Kenal,  AK  


Date  of  pe- 
tition 


12/10/1999 
12/30/1999 
12/14/1999 


.Product(s) 


Printed  Circuit  Boards. 

Westemwear. 

Painters. 
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Appendix— Continued 

[Petitions  institutecl  on  01/18/2000] 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of  pe- 
titkxi 

Product(s) 

37,247  

ON  Semiconductor  (Co.) 

Phoenix,  AZ  

Harlingen,  TX 

Ottawa,  IL 

Texas  City,  TX  

Hattiesburg,  MS  

Martinsville  VA 

01/06/2000 
01/01/2000 
01/05/2000 
12/29/1999 
12/02/1999 
12/28/1999 
12/16/1999 
01/06/2000 
01/07/2000 
01/07/2000 
01/07/2000 
12/20/1999 
01/05/2000 

Semkxxiductors. 

ProvkJe  Equipment  for  Distributk>n. 

Distribution  Center. 

Gasoline. 

Paper  Making  Machinery. 

Sleepwear  and  Bathrobes. 

Business  File  Folders. 

Audio  Speakers. 

Elevator  Fixtures,  Finals  Sheetmetal. 

Cable  Harnesses  and  Assembles. 

Men's  GoW  Toe  Socks, 

Testers  for  Alternator  &  Starters. 

37,248  

First  Fleet  (Wkrs) 

37,249  

Snap-On-Tool  (Wkrs)  

37.250  

37.251  

37.252  

BP  Amoco  Refinery  (Wkrs)  

Beloit  Mill  Production  (Wkrs)  

Hampton  Industries  (Wkrs)  

37.253  

37.254  

Tab  Products  (Wkrs)  

Sony  Electronics  (Co.)  

Turiock,  CA  

Frankvilte,  PA 

Bkxjmington,  IN 

Williamspon,  PA 

Pottstown,  PA  

Dallas,  TX  

Raucho  Dominque,  CA 

New  York,  NY  

Glennvllle,  GA  

37.255  

37.256  

37.257  

Otis  Elevator  (lUE)  

ABB  Automation  (Wkrs)  

Great  American  Knitting  (Co.) 

37,258  

IPM  Sendee  (Co.) 

37,259  

ASC  Automotive  Specialist  (Wkrs) 

37.260  

LP.F.  Apparel  Corp  (Wkrs) 

ni/OfVPDOn        1   aHukc'   OAHAr   C.^c^ 

37,261  

Ithaca  Industries  (Co.) 

01/06/2000 

Men's  T-Shirts  and  Underwear. 

[FR  Doc.  00-2496  Filed  2-3-00;  8:45  am) 

BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,841] 

Sony  Magnetic  Products  inc.  of 
America,  Dotlian,  Alabama;  Notice  of 
Revised  Determination  on  Reopening 

By  letter  postmarlced  January  5,  2000, 
a  company  official  requested 
administrative  reconsideration  of  the 
Department's  notice  of  negative 
determination  regarding  eligibility  to 
apply  for  worker  adjustment  assistance 
applicable  to  workers  of  the  subject 
firm. 

On  December  21,  1999,  workers  of 
Sony  Magnetic  Products  Inc.  of  America 
producing  VHS  videocassettes  were 
denied  TAA  eligibility  based  on  the 
finding  that  criterion  (3)  of  Section  222 
of  the  worker  group  eligibility 
requirements  of  the  Trade  Act  of  1974 
was  not  met.  The  notice  was  published 
in  the  Federal  Register  on  January  14, 
2000  (65  FR  2432).  A  survey  was 
conducted  by  the  Department  of  the 
subject  firms'  major  declining 
customers.  None  of  the  respondents 
increased  import  purchases  while 
reducing  business  with  Sony.  Although 
Sony  Magnetic  Products  Inc.  of  America 
was  shifting  production  of  VHS 
videocassettes  fi"om  Dothan,  Alabama  to 
a  foreign  country,  imports  had  not  yet 
been  returned  to  the  U.S. 

The  Department  has  obtained  new 
information  from  the  company 
docimienting  that  the  company  has 
received  VHS  videocassette  imports  and 
the  reliance  on  imports  will  continue  as 


production  decreases  at  the  Dothan, 
Alabama  plant. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
VHS  videocassettes  produced  by  the 
subject  firm  contributed  importantly  to 
the  decline  in  sales  and  to  the  total  or 
partial  separation  of  workers  of  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

"All  workers  of  Sony  Magnetic  Products 
Inc.  of  America,  Dothan,  Alabama,  engaged 
in  employment  related  to  the  production  of 
VHS  videocassettes,  separated  from 
employment  on  or  after  September  2, 1998 
through  two  years  from  the  issuance  of  this 
determination,  are  eligible  to  apply  for 
worker  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  24th  day  of 
January,  2000. 

Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-2505  filed  2-3-00;  8:45  am] 
BILUNG  CODE  451(>-3(HH 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-36,995] 

Whistler  Corporation  of 
Massachusetts,  Whistler  Auto-Mation 
Products,  Novi  Electronics  Facility, 
Novi,  Ml;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  25,  1999,  in 
response  to  a  worker  petition  which  was 
filed  by  the  company  on  behalf  of  its 
workers  at  Whistler  Corporation  of 
Massachusetts.  Whistler  Auto-Mation 
Products,  Novi,  Michigan,  located  in 
Novi,  Michigan. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  7th  day  of 
January,  2000. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-2502  Filed  2-3-00;  8:45  amj 
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DEPARTMEFir  OF  LABOR 

Employment  end  Training 
Administration 

Labor  Certification  Process  for  the 
Temporary  Employment  of  Aliens  In 
Agriculture  afid  Logging  In  ttie  United 
States:  2000  Adverse  Effect  Wage 
Rates,  Allow«ble  Charges  for 
Agricultural  and  Logging  Workers' 
Meals,  and  Maximum  Travel 
Subsistence  Reimbursement 


AGENCY:  U.S. 
Employment 
Administration 


Employment  Service, 
md  Training 
Labor. 


ACTION:  Notio  3 
rates  (AEWRs), 
meals,  and  m  iximiun 
reimbursemei  it 


of  adverse  effect  wage 
allowable  charges  for 

travel  subsistence 
for  2000. 


summary:  Thi !  Administrator,  Office  of 
Workforce  Se  :urity,  announces  2000 
adverse  effect  wage  rate  (AEWRs)  for 
employers  se(  iking  nonimmigrant  alien 
(H-2A)  workdfs  for  temporary  or 
seasonal  agri<  ultural  labor  or  services, 
the  allowable  charges  employers  seeking 
nonimmigran  I  alien  workers  for 
temporary  or  seasonal  agricultural  labor 
or  services  or  logging  work  may  levy 
upon  their  w(  )rkers  when  they  provide 
three  meals  per  day,  and  the  maximum 
travel  subsist  jnce  reimbursement  which 
a  worker  witl  i  receipts  may  claim  in 
2000. 

AEWRs  are  the  minimum  wage  rates 
which  the  De  partment  of  Labor  has 
determined  n  lUSt  be  offered  and  paid  to 
U.S.  and  aliei »  workers  by  employers  of 
nonimmigran  t  alien  agricultural  workers 
(H-2A  visahclders).  AEWRs  are 
established  t(  i  prevent  the  employment 
of  these  alien  s  from  adversely  affecting 
wages  of  sim:  larly  employed  U.S. 
workers. 

The  Admii  istrator  also  announces  the 
new  rates  wh  ich  covered  agricultural 
and  logging  employers  may  charge  their 
workers  for  tJiree  daily  meals. 

Under  spe<  ified  conditions,  workers 
are  entitled  ti  >  reimbursement  for  travel 
subsistence  expense.  The  minimum 
reimburseme  nt  is  the  charge  for  three 
daily  meals  a  s  discussed  above.  The 
Administrate  r  here  eumounces  the 
current  maxi  mum  reimbursement  for 
works  with  rsceipts. 
EFFECTIVE  DATE:  February  4,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Grace  A.  Killiane,  Administrator,  Office 
of  Workforce  Security,  U.S.  Department 
of  Labor,  Roc  m  S-4231,  200 
Constitution  Avenue,  N.W. 
Washington,  D.C.  20210.  Telephone: 
202-219-78^1  (this  is  not  a  toll-free 
number). 


SUPPLEMENTARY  INFORMATION:  The 

Attorney  General  may  not  approve  an 
employer's  petition  for  admission  of 
temporary  alien  agricultural  (H-2A) 
workers  to  perform  agricultural  labor  or 
services  of  a  temporary  or  seasonal 
nature  in  the  United  States  unless  the 
petitioner  has  applied  to  the  Department 
of  Labor  (DOL)  for  an  H-2A  labor 
certification.  The  labor  certification 
must  show  that:  (1)  There  are  not 
sufficient  U.S.  workers  who  are  able, 
willing,  and  qualified  and  who  will  be 
available  at  the  time  and  place  needed 
to  perform  the  labor  or  services  involved 
in  the  petition;  and  (2)  the  employment 
of  the  alien  in  such  labor  or  services 
will  not  adversely  affect  the  wages  and 
working  conditions  of  workers  in  the 
United  States  similarly  employed.  8 
U.S.C.  1101(a)(15)(H)(ii)(a),,1184(c),  and 
1188. 

DOL's  regulations  for  the  H-2A 
program  require  that  covered  employers 
offer  and  pay  their  U.S.  and  H-2A 
workers  no  less  than  the  applicable 
hourly  adverse  effect  wage  rate  (AEWR). 
20  CFR  655.102(b)(9);  see  also  20  CFR 
655.107.  Reference  should  be  made  to 
the  preamble  to  the  July  5, 1989,  final 
rule  (54  FR  28037).  which  explains  in 
great  depth  the  purpose  and  history  of 
AEWRs,  DOL's  discretion  in  setting 
AEWRs  and  the  AEWR  computation 
methodology  at  20  CFR  655.107(a).  See 
also  52  FR  20496,  20502-20505  (June  1, 
1987). 

A.  Adverse  Effect  Wage  Rates  (AEWRs) 
for  2000 

Adverse  effect  wage  rates  (AEWRs) 
are  the  minimum  wage  rates  which  DOL 
has  determined  must  be  offered  and 
paid  to  U.S.  and  alien  workers  by 
employers  of  noninunigrant  (H-2A) 
agricxdtiiral  workers.  DOL  emphasizes, 
however,  that  such  employers  must  pay 
the  highest  of  the  AEWR,  the  applicable 
prevailing  wage  or  the  statutory 
minimum  wage,  as  specified  in  the 
regulations.  20  CFR  655.102(b)(9). 
Except  as  otherwise  provided  in  20  CFR 
Part  655,  Subpart  B,  the  regionwide 
AEWR  for  all  agricultural  employment 
(except  those  occupations  deemed 
inappropriate  under  the  special 
circumstances  provisions  of  20  CFR 
655.93)  for  which  temporary  alien 
agricultural  labor  (H-2A)  certification  is 
being  sought,  is  equal  to  the  annual 
weighted  average  hourly  wage  rate  for 
field  and  livestock  workers  (combined) 
for  the  region  as  published  armually  by 
the  U.S.  Department  of  Agriculture 
(USDA  does  not  provide  data  on 
Alaska).  20  CFR  655.107(a). 

The  regulation  at  20  CFR  655.107(a) 
requires  the  Administrator,  Office  of 
Workforce  Seciarity,  to  publish  USDA 


field  and  livestock  worker  (combined) 
wage  data  as  AEWRs  in  a  Federal 
Register  notice.  Accordingly,  the  2000 
AEWRs  for  work  performed  on  or  after 
the  effective  date  of  this  notice,  are  set 
forth  in  the  table  below: 

Table.— 2000  Adverse  Effect 
WAGE  Rates  (AEWRs) 


state 


Alabama 
Arizona  .. 


Arkansas 

California 

Colorado  

Connecticut 

Delaware 

Florida 

Georgia  

Hawaii  

Idaho 

Illinois 

Indiana  .'... 

Iowa  

Kansas  

Kentucky  

Louisiana  

Maine  

Maryland 

Massachusetts  .. 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina  .. 
North  Dakota  .... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  .... 
Rhode  Island  .... 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Washington 

West  Virginia  .... 

Wisconsin  

Wyoming 


2000 
AEWR 


$6.72 
6.74 
6.50 
7.27 
7.04 
7.68 
7.04 
7.25 
6.72 
9.38 
6.79 
7.62 
7.62 
7.76 
7.49 
6.39 
6.50 
7.68 
7.04 
7.68 
7.65 
7.65 
6.50 
7.76 
6.79 
7.49 
7.04 
7.68 
7.04 
6.74 
7.68 
6.98 
7.49 
7.62 
6.49 
7.64 
7.04 
7.68 
6.72 
7.49 
6.39 
6.49 
7.04 
7.68 
6.98 
7.64 
6.39 
7.65 
6.79 


B.  Allowable  Meal  Charges 

Among  the  minimum  benefits  and 
working  conditions  which  DOL  requires 
employers  to  offer  their  alien  and  U.S. 
workers  in  their  applications  for 
temporary  logging  and  H-2A 
agricultural  labor  certification  is  the 
provision  of  three  meals  per  day  or  free 
and  convenient  cooking  and  kitchen 
facilities.  20  CFR  655.102(b)(4)  and 
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655.202(b)(4).  Where  the  employer 
provides  meals,  the  job  offer  must  state 
the  charge,  if  any,  to  the  worker  for 
meals. 

DOL  has  published  at  20  CFR 
655.102(b)(4)  and  655.111(a)  the 
methodology  for  determining  the 
maximum  amounts  covered  H-2A 
agricultural  employers  may  charge  their 
U.S.  and  foreign  workers  for  meals.  The 
same  methodology  is  applied  at  20  CFR 
655.202(b)(4)  and  655.211(a)  to  covered 
H-2  logging  employers.  These  rules 
provide  for  annual  adjustments  of  the 
previous  year's  allowable  charges  based 
upon  Consumer  Price  Index  (CPI)  data. 

Each  year  the  maximum  charges 
allowed  by  20  CFR  655.102(b)(4)  and 
655.202(b)(4)  are  changed  by  the  same 
percentage  as  the  twelve-month  percent 
change  in  the  CPI  for  all  Urban 
Consumers  for  Food  (CPI-U  for  Food) 
between  December  of  the  year  just  past 
and  December  of  the  year  prior  to  that. 
Those  regulations  and  20  CFR 
655.111(a)  and  655.211(a)  provide  that 
the  appropriate  Regional  Administrator 
(RA),  Employment  and  Training 
Administration,  may  permit  an 
employer  to  charge  workers  no  more 
than  a  higher  maximum  amount  for 
providing  them  with  three  meals  a  day, 
if  justified  and  sufficiently  documented. 
Each  year,  the  higher  maximum 
amoimts  permitted  by  20  CFR 
655.111(a)  and  655.211(a)  are  changed 
by  the  same  percentage  as  the  twelve- 
month percent  change  in  the  CPU-U  for 
Food  between  December  of  the  year  just 
past  and  December  of  the  year  prior  to 
that.  The  regulations  require  the 
Administrator,  Office  of  Workforce 
Security,  to  make  the  annual 
adjustments  and  to  cause  a  notice  to  be 
published  in  the  Federal  Register  each 
calendar  year,  announcing  annual 
adjustments  in  allowable  charges  that 
may  be  made  by  covered  agricultxiral 
and  logging  employers  for  providing 
three  meals  daily  to  their  U.S.  and  alien 
workers.  The  1999  rates  were  published 
in  a  notice  on  February  10, 1999  at  64 
FR  6689. 

DOL  has  determined  the  percentage 
change  between  December  of  1998  and 
December  of  1999  for  the  CPI-U  for 
Food  was  2.1  percent. 

Accordingly,  the  maximimi  allowable 
charges  imder  20  CFR  655.102(b)(4), 
655.202(b)(4),  655.111,  and  655.211 
were  adjusted  using  this  percentage 
change,  and  the  new  permissible 
charges  for  2000  are  as  follows:  (1)  For 
20  CFR  655.102(b)(4)  and  655.202(b)(4), 
the  charge,  if  any,  shall  be  no  more  than 
$8.00  per  day,  unless  the  RA  has 
approved  a  higher  charge  piu-suant  to  20 
CFR  655.111  or  655.211(b);  for  20  CFR 
655.111  and  655.211,  the  RA  may 


permit  an  employer  to  charge  workers 
up  to  $9.90  per  day  for  providing  them 
with  three  meals  per  day,  if  the 
employer  justifies  the  charge  and 
submits  to  the  RA  the  documentation 
required  to  support  the  higher  charge. 

C.  Maximum  Travel  Subsistence 
Expense 

The  regulations  at  20  CFR 
655.102(b)(5)  establish  that  the 
minimum  daily  subsistence  expense 
related  to  travel  expenses,  for  which  a 
worker  is  entitled  to  reimbursement,  is 
the  employer's  daily  charge  for  three 
meals  or,  if  the  employer  makes  no 
charge,  the  amoimt  permitted  under  20 
CFR  655.104(b)(4).  The  regulation  is 
silent  about  the  maximum  amount  to 
which  a  qualifying  worker  is  entitled. 

The  Department,  in  Field 
Memorandum  42-94,  established  that 
the  maximimi  is  the  meals  component 
of  the  standard  CONUS  (continental 
United  States)  per  diem  rate  established 
by  the  General  Services  Administration 
(GSA)  and  published  at  41  CFR  Ch.  301. 
The  CONUS  meal  component  is  now 
$30.00  per  day. 

Workers  who  qualify  for  travel 
reimbursement  are  entitled  to 
reimbursement  up  to  the  CONUS  meal 
rate  for  related  subsistence  when  they 
provide  receipts.  In  determining  the 
appropriate  amoimt  of  subsistence 
reimbursement,  the  employer  may  use 
the  GSA  system  under  which  a  traveler 
qualifies  for  meal  expense 
reimbursement  per  quarter  of  a  day. 
Thus,  a  worker  whose  travel  occurred 
during  two  quarters  of  a  day  is  entitled, 
with  receipts,  to  a  maximum 
reimbursement  of  $15.00.  If  a  worker 
has  no  receipts,  the  employer  is  not 
obligated  to  reimburse  above  the 
minimum  stated  at  20  CFR  655.102(b)(4) 
as  specified  above. 

Signed  at  Washington,  DC.  this  31st  day  of 
January,  2000. 

Grace  A.  Kilbane, 

Administrator,  Office  of  Workforce  Security. 
Timothy  F.  Sullivan 
Chief,  U.S.  Employment  Service/ ALMIS. 
[FR  Doc.  00-2547  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  451O-30I-M 


DEPARTMEFfT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFrA-03188] 

PhiHps  Electronics  Horth  America 
Corporation  Philips  Components 
Dhrision  Departments  133, 134, 136, 
400,  630,  420,  240,  261 ,  266  and  430 
Saugerties,  New  York;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA-Transltional 
Adjustment  Assistance 

In  accordance  with  Section  250(A), 
Subchapter  D,  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  June  25, 
1999.  applicable  to  workers  of  Philips 
Electronics  North  America  Corporation, 
Philips  Components  Division. 
Departments  133,  134,  136,  400,  630, 
420,  240,  261  and  266,  Saugerties,  New 
York.  The  notice  was  published  in  the 
Federal  Register  on  July  20, 1999  (64  FR 
38922). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  at  Philips 
Components  Division,  Department  430 
of  Philips  Electronics  North  America 
Corporation,  Saugerties,  New  York.  The 
workers  are  engaged  in  the  production 
of  soft  ferrites  ("back  end" — i.e. 
grinding,  toroids  and  inspect  and  pack, 
and  related  support  departments). 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Philips  Electronics  North  America 
Corporation,  Philips  Components 
Division  who  were  adversely  affected  by 
the  shift  in  production  to  Mexico. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Philips  Electronics  North 
America  Corporation,  Philips 
Components  Division,  Department  430, 
Saugerties,  New  York. 

The  amended  notice  applicable  to 
NAFTA-03188  is  hereby  issued  as 
follows: 

All  workers  of  Philips  Electronics  North 
America  Corporation,  Philips  Components 
Division,  Departments  133.  134,  136,  400, 
630.  420.  240,  261,  266  and  430.  Saugerties. 
New  York  who  became  totally  or  partially 
separated  from  employment  on  or  after  May 
19, 1998  through  June  25,  2001  are  eligible 
to  apply  for  NAFTA-TAA  under  Section  250 
of  the  Trade  Act  of  1974. 
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Signed  at  Waphington,  DC  this  28th  day  of 
January.  2000. 
Grant  0.  Beale 


er.  Office  of  Tmde 
ance. 
Filed  2-3-00;  8:45  am) 


DEPARTMEFfT  OF  LABOR 

Employment  end  Training 
Administration 

investigation^  Regarding  Certifications 
of  Eligibiiity  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 


for 


transitional  adjustment 
un^ier  the  North  American 
Transitional 
i^ssistance  Implementation 
103-182),  hereinafter 
-TAA),  have  been  filed 
Gojvemors  under  Section 


Petitions 
assistance 

Free  Trade  A^eement 
Adjustment 
Act  (Public 
called  (NAFTlA 
with  State 


Liw 


Sub  ect  firm 


Coiporal  on  (Co.) 

Corporal  on  (Co.) 

(Wkrs) 

•)  

Manufacturing — Movie 


(Co.; 


Tultex 

Tultex 

Ritvik  Holdings 

Master  Foam 

Russell 

Star  (Co. 
Tultex  Corporaion 
Russell  Corpor;  ition 
Russell  Corpor  itlon 
Allied  Signal  (Qo 


Mantiacturing  (Co.) 

Garm<  nt  Dyers  (Wkrs)  .... 

Corporation  (UNITE)  

Capital  (Wkrs) 

Corporation  of  Massachu- 
I.). 
Star  dard       Automotive 


RetKJund 
Belmont 
Tultex 

General  Electric 
Whistler 

setts  (Co.) 
Cooper 

(Wkrs) 
Laurel  Mold.  Inb 
Fox  Point  Sporjs' 
Dana  Corporat 
Boeing  Co.  (Th  e) 
Thomas  Bradfc  rd 
Dezurik — Gene  ral 


Indus  ries — Circuit 


linj 


Republic 
Penguin  Putnafn 
Yates 

(lUE) 
Seagull  Light! 
Jet  Sew  TechnJDiog 
Wardson  (Co.) 
Fogel  Neckwe4r 
Ball      Foster 

(GMPPA). 
IPM  Service 
ABB  Automoti\Je 
Goss  Graphics 
Porta  Systems 

Ironies  (Co.) 
Broan  Nutone 
Bailey  Creatior 
Third  Generatli  in 


250(b)(1)  of  Subchapter  D,  Chapter  2, 
Title  II.  of  the  Trade  Act  of  1974,  as 
amended,  are  identified  in  the 
Appendix  to  this  Notice.  Upon  notice 
from  a  Governor  that  a  NAFTA-TAA 
petition  has  been  received,  the  Director 
of  the  Office  of  Trade  Adjustment 
Assistance  (OTAA),  Employment  and 
Training  Administration  (ETA), 
Department  of  Labor  (DOL),  announces 
the  filing  of  the  petition  and  takes  action 
pursuant  to  paragraphs  (c)  and  (e)  of 
section  250  of  the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8,  1993  (date  of 
enactment  of  Public  Law  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 


subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 
if  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  February  14,  2000. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  February  14,  2000. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA,  ETA,  DOL,  Room 
C-4318,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  28th  day  of 
January,  2000. 
Grant  D.  Beale, 

Program  Manager, Off  ice  of  Trade  Adjustment 
Assistance. 

Appendix 


(UNITE) 
(Co.)  ... 
(Co.)  ... 


Location 


(Wrks)  

wear  (  )  

on  (USWA) 

(  )  

Shirt  (UNITE) 
Signal  (Wkr)  . 


Builders  Products  (Wkrs) 

(Wkrs)  

Foil 


(Wkrs)  

ies  (Wkrs) 


(Wkrs) 
Glass 


Container 


(Co.) 


(Wkrs)  

Systems  (Wkrs)  .... 
—North  Hills  Elec- 


Co.)  

(Wkrs) 
(Co.) 


Roxboro,  NC  

Longhurst,  NC  

Lakeville,  MA 

North  Hollywood,  CA 
Lebanon,  VA  

South  Boston,  VA  ... 

Columbia,  AL  

Crestview,  FL  

Ocala,  FL  

New  London,  NC  .... 

Reading,  PA  

Roanoke,  VA 

Brookfield,  Wl 

Novi,  Ml  

Gaylord,  Ml  

Jeannette,  PA  

Merrill,  Wl  

Reading,  PA 

Melbourne,  AR  

Huntington,  TN  

McMinnville,  TN  

McKenzie,  TN  

Newbern,  TN 

Bordentown,  NJ  

Philadelphia,  PA 

Bameveld,  NY 

Adamsville,  TN  

New  York,  NY  

Marion,  IN  

Dallas,  TX  

Williamsport,  PA 

Wyomissing,  PA  

Glen  Cove.  NY  

Coppell,  TX  

York,  AL  

Latta,  SO  


Date  received 

at  governor's 

office 


12/15/1999 
12/15/1999 
12/16/1999 
12/14/1999 
12/15/1999 

12/15/1999 
12/15/1999 
12/16/1999 
12/13/1999 

12/13/1999 
12/17/1999 
12/16/1999 
12/10/1999 
10/01/1999 

12/21/1999 

12/21/1999 
12/23/1999 
12/23/1999 
12/27/1999 
12/27/1999 
12/27/1999 

12/27/1999 

12/28/1999 

,12/21/1999 

12/29/1999 
12/28/1999 
01/03/2000 
12/28/1999 
01/03/2000 

01/07/2000 
01/07/2000 
01/05/2000 
01/05/2000 

01/05/2000 
12/21/1999 
01/04/2000 


Petition  No. 


NAFTA-3,623 
NAFTA-3,623 
NAFTA-3,624 
NAFTA-3,625 
NAFTA-3,626 

NAFTA-3,627 
NAFTA-3,628 
NAFTA-3,629 
NAFTA-3,630 

NAFTA-3,631 
NAFTA-3,632 
NAFTA-3,633 
NAFTA-3,634 
NAFTA-3,635 

NAFTA-3,636 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


-3,637 
-3,638 
-3,639 
-3,640 
-3,641 
-3,642 


Articles  produced 


NAFTA-3,643 
NAFTA-3,644 
NAFTA-3,645 

NAFTA-3,646 
NAFTA-3,647 
NAFTA-3,648 
NAFTA-3,649 
NAFTA-3,650 

NAFTA-3,651 
NAFTA-3,652 
NAFTA-3,653 
NAFTA-3,654 

NAFTA-3,655 
NAFTA-3,656 
NAFTA-3,657 


sweatshirts, 
sweatshirts, 
plastic  toy  blocks, 
foam  for  packaging, 
ladies  clothing. 

fleece  actlvewear. 

sweatshirts  and  t-shirts. 

sweatshirts  and  t-shirts. 

heat  transfer  and  fan  aerospace 

hardware, 
t-shirts. 

dyer  of  garments, 
fleece  activewear. 
service  collectors, 
circuit  t>oards. 

seals  for  car  windows. 

Glass  Molds. 

Apparel. 

light  duty  pickup  truck  frames. 

Boeing  Aircraft  Assemblies. 

woven  shirts. 

eccentric     gate      and      butterfly 

valves, 
frames  for  commercial  doors, 
book  distribution  center. 
electro  deposited  copper  foil. 

lighting  fixtures 

industrial  sewing  machines. 

sewing  thread. 

men's  and  boys'  neckwear. 

glass  containers  for  beverages. 

testers. 

cable,  hamesses  and  assemblies. 

printing  presses. 

transformers. 

rangehood. 

tiaby  clothes,  children  clothes. 

ladies  apparel. 
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Subject  firm 


Third  Generation  (Co.)  

Third  Generation  (Co.)  

Martin  Mills  (Fmit  of  the  Loom) 

(Wkrs). 

First  Fleet  (Wkrs) 

Sony  Electronics  (Co.), 

Fasco  Motors  Group  (Writs) 

Gatesville  Walls  Industries  (Comp) 

Walls  Industries,  Inc  (Comp) 

Snap-On,  Inc.  (Wrks)  

Cooper  Lighting  (  )  

Otis  Elevator  (  )  

Winpak  Portion  Packaging  (  )  

Barrick  Goldstrike  (Wrks)  

Mineral    Ridge    Resources,    Inc. 

(Comp). 

PacifiCorp  (Wrks)  

Southeast       Stevedoring       Corp 

(Writs). 

Miller  International,  Inc  (Comp) 

Apparel  Specialist  (Co.)  

Florence  Eiseman  (Wkrs) 

KTI  Energy  of  Martinsville  (Co.)  .... 

BICC  General  (Wkrs)  

American  Timber  (Wkrs)  

John  Plant  Company  (The)  (Co.)  .. 

Nordic  Group  (The)  (Wkrs)'  

Sause      Bros./Southem      Oregon 

Maine  (Wkrs). 
Smiley  Container — Russell  Stover 

Candies  (PACE). 

Colorado  Greenhouse  (Co.) 

Nova  Bus  (Wkrs)  

Allied  Signal— Honeywell  (Wkrs)  ... 

ASC  (Wkrs)  

General  Electric  (lUE)  

Hewlett  Packard  (Wkrs)  

Motor  Coils  (lUE) 


Location 


Ware  Shoals,  SC  

Honea  Path,  SC 

St.  Martinville,  LA 

Murfreesboro,  TN  

Frackville,  PA  

Eldon,  MO  

Gatesville,  TX 

Carthage,  MO  

Ottawa,  IL 

Elk  Grove  Village,  IL  .. 

Bloomington,  IN  

Bristol,  PA  

Elko,  NV  

Silver  Peak,  NV 

Portland,  OR  

Ketchikan,  AK  

Rocky  Ford,  CO  

Green  Bay,  Wl  

Milwaukee,  Wl 

Martinsville,  VA  

Williamstown,  MA 

OIney,  MT  

Ramseur,  NC  

Hubbard,  OR  

Coos  Bay,  OR  

Poplar  Bluff,  MO  

Westminster,  CO 

Roswell,  NM  

Torrance,  CA , 

Rancho  Domingez,  CA 

Tell  City,  IN  

Vancouver,  WA  

Emporium,  PA 


Date  received 

at  govemor's 

offKe 


01/04/2000 
01/04/2000 
01/06/2000 

01/10/2000 
01/1 1/2000 
01/12/2000 
01/12/2000 
01/12/2000 
01/12/2000 
01/12/2000 
01/11/2000 
01/13/2000 
01/13/2000 
01/1 1/2000 

01/14/2000 
01/13/2000 

01/18/2000 
01/21/2000 

01/21/2000 

01/18/2000 
01/13/2000 
01/14/2000 
01/14/2000 
01/18/2000 
01/14/2000 

01/25/2000 

01/19/2000 
01/19/2000 
01/18/2000 
01/19/2000 
08/26/1999 
01/24/2000 
01/24/2000 


Petition  No. 


NAFTA-3,657 
NAFTA-3,657 
NAFTA-3,658 

NAFTA-3,659 
NAFTA-3,660 
NAFTA-3,661 
NAFTA-3,662 
NAFTA-3,663 
NAFTA-3,664 
NAFTA-3,665 
NAFTA-3,666 
NAFTA-3,667 
NAFTA-3,668 
NAFTA-3,669 

NAFTA-3,670  . 
NAFTA-3,671 

NAFTA-3,672  . 
NAFTA-3,673  . 

NAFTA-3,674  . 

NAFTA-3,675  . 
NAFTA-3,676  . 
NAFTA-3,677  . 
NAFTA-3,678  . 
NAFTA-3,679  , 
NAFTA-3,680 

NAFTA-3,681 


ArtkDies  produced 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


■3,682 
■3,683 
■3,684 
■3,685 
3,686 
■3,687 
3,688 


ladies  apparel, 
ladies  apparel, 
t-shirts  and  briefs. 

trucking  servk:e. 

audio  speakers 

Fractional  Horsepower  Motors. 

Insulated  Clothing. 

Insulated  Clothing. 

Electrical  Harnesses 

Lighting  Fixtures. 

Fixtures. 

Single  Servk»  Dairy  Containers. 

Gokj. 

Gokj  Mine. 

Power  Electricity. 
Hire  Longshoremen. 

Ladies'  Jeans  and  Vests, 
embroidered  and  screen  print  on 

clothes, 
giris    dresses,    coats    and    baby 

clothes, 
steam, 
cord  sets. 

stud  lumber  and  byproducts, 
lightweight  industrial  gtoves. 
outerwear, 
repair  maintenance. 

boxes,  bows  and  ritibons. 

tomatoes. 

large  commercial  buses 
automotive  turtx)  chargers, 
convertible  tops, 
industrial  motors.  ^ 

Inkjet  printers  for  computers 
rebuilt  traction  motor. 


[FR  Doc.  00-2499  Filed  2-3-00;  8:45  am) 

BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-3635] 

Wiiistler  Corporation  of 
Massachusetts,  Whistler  Auto-Mation 
Products,  Novi  Electronics  Facility, 
Novi,  Ml;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  14,  1999,  in 
response  to  a  worker  petition  which  was 
filed  by  a  company  official  on  behalf  of 
its  workers  at  Whistler  Corporation  of 
Massachusetts,  Whistler  Auto-Mation 
Products,  Novi  Electrics  Facility, 
located  in  Novi,  Michigan. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 


further  investigation  in  this  case  woidd 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  EX]  this  24th  day  of 
January,  2000. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-2494  Filed  2-3-00;  8:45  am] 
BILUNG  CODE  4510-3(MM 


DEPARTMENT  OF  U^BOR 

Employment  Standards  Administration 
Wage  and  Hours  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 


available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
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foregoing  statutes,  constitute  the 
minimum  wa  ;es  payable  on  Federal  and 
federally  assi  ited  construction  projects 
to  laborers  an  d  mechanics  of  the 
specified  clas  ses  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notii  :e  and  public  comment 
procedure  th(  ireon  prior  to  the  issuance 
of  these  deterpiinations  as  prescribed  in 
5  U.S.C.  553  ind  not  providing  for  delay 
in  the  effecti^  e  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  const  notion  industry  wage 
determinatioi  is  frequently  and  in  large 
volume  cause  s  procedures  to  be 
impractical  a  id  contrary  to  the  public 
interest. 

General  wa  »e  determination 
decisions,  an  1  modifications  and 
supersedes  d(»cisions  thereto,  contain  no 
expiration  da  tes  and  are  effective  from 
their  date  of  i  lotice  in  the  Federal 
Register,  or  o  a  the  date  written  notice 
is  received  b^  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordanci  >  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  emy 
modification!  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  ai  ea  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  C  Tl  Part  5.  The  wage  rates 
and  fringe  be  lefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Waije  Determinations  Issued 
Under  The  D  ivis-Bacon  And  Related 
Acts,"  shall  I  e  the  minimum  paid  by 
contractors  a  id  subcontractors  to 
laborers  and  nechanics. 

Any  persoi  i,  organization,  or 
govemmenta  agency  having  an  interest 
in  the  rates  d  Jtermined  as  prevailing  is 
encouraged  ti )  submit  wage  rate  and 
fringe  benefit  information  and  self- 
explanatory  ;  orms  for  the  purpose  of 
submitting  tt  is  data  may  be  obtained  by 
writing  to  th(  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  He  ur  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW  Room  S-3014, 
Washington, PC  20210. 


Modifications 
Determination 


The  numbf  r 
Government 
entitled 
Issued  Unde: 
Related  Acts 
by  Volume 
publication 


to  General  Wage 
Decisions 


of  decisions  listed  in  the 
Printing  Office  document 
Wage  Determinations 
the  Davis-Bacon  and 
being  modified  are  listed 
State.  Dates  of 
the  Federal  Register  are 


Gei  leral 


aid 


in 


in  parentheses  following  the  decisions 
being  modified. 

VOLUME  I 

None. 

VOLUME  II 

None. 

VOLUME  UI 

None. 

VOLUME  IV 

None. 

VOLUME  V 

None. 

VOLUME  VI 

None. 

VOLUME  VII 

None. 

General  Wage  Determination  Publication 

General  wage  determinations  issued  under 
the  Davis-Bacon  and  related  Acts,  including 
those  noted  above,  may  be  found  in  the 
Government  Printing  Office  (GPO)  document 
entitled  "General  Wage  Determinations 
Issued  Under  The  Davis-Bacon  and  Related 
Acts."  This  publication  is  available  at  each 
of  the  50  Regional  Government  Depository 
Libraries  and  many  of  the  1,400  Government 
Depository  Libraries  across  the  country. 

The  general  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts  are 
available  electronically  by  subscription  to  the 
FedWorld  Bulletin  Board  System  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of  Commerce 
at  1-800-363-2068. 

Hard-copy  subscriptions  may  be  purchased 
from:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  DC 
20402,  (202)  512-1800. 

When  ordering  hard-copy  subscription(s), 
be  sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for  any 
or  all  of  the  seven  separate  volumes,  arranged 
by  State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by  each 
volume.  Throughout  the  remainder  of  the 
year,  regular  weekly  updates  are  distributed 
to  subscribers. 

Signed  at  Washington,  DC  this  27th  day  of 
January  2000. 
Carl  I.  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 

[PR  Doc.  0(M)2053  Filed  2-3-00;  8:45  am] 
BtLUNG  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 


section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  CONSOL  of  Kentucky,  Inc. 

[Docket  No.  M-1999-143-C1 

CONSOL  of  Kentucky,  Inc.,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.701  (grounding 
metallic  frames,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
Rhoades  Branch  H-4  Mine  (I.D.  No.  15- 
18212)  located  in  Lechter  Coimty, 
Kentucky.  The  petitioner  proposes  to 
use  a  diesel-generated  source  of  low  and 
medium  voltage,  three-phase  electrical 
power  during  transportation  of  certain 
mobile  equipment  underground.  The 
petitioner  has  listed  in  this  petition 
specific  terms  and  conditions  for  using 
the  generator  system.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  mandatory 
standard. 

2.  CONSOL  of  Kentucky,  Inc. 

(Docket  No.  M-1999-144-C) 

CONSOL  of  Kentucky,  Inc.,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.901(a) 
(protection  of  low-  and  medium-voltage 
three-phase  circuits  used  imdergroimd) 
to  its  Rhoades  Branch  H-4  Mine  (I.D. 
No.  15-18212)  located  in  Lechter 
County,  Kentucky.  The  petitioner 
proposes  to  use  a  diesel-generated 
source  of  low-  and  medium-voltage, 
three-phase  electrical  power  during 
transportation  of  certain  mobile 
equipment  underground.  The  petitioner 
proposes  to  derive  a  low-and  medium- 
voltage,  three-phase,  alternating  current 
for  use  underground  from  a  portable,  * 
diesel-driven  generator.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  mandatory 
standard. 

3.  CONSOL  of  Kentucky,  Inc. 

[Docket-No.  M-1999-145-C] 

CONSOL  of  Kentucky,  Inc.,  Consol 
Plaza,  1800  Washington  Road, 
Pittsbiu-gh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1101-8  (water 
sprinkler  systems;  arrangement  of 
sprinklers)  to  its  Rhoades  Branch  H-4 
Mine  (I.D.  No.  15-18212)  located  in 
Lechter  County,  Kentucky.  The 
petitioner  proposes  to  use  a  single  line 
of  automatic  sprinklers  for  its  fire 
protection  system  on  main  and 
secondary  belt  conveyors.  The 
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petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard. 

4.  Old  Ben  Coal  Company 

[Docket  No.  M-1999-146-C] 

Old  Ben  Coal  Company,  P.O.  Box  397. 
13101  Zeigler  Road,  Coulterville, 
Illinois  62237  has  filed  a  petition  to 
modify  the  apphcation  of  30  CFR  75.902 
(low-  and  mediiun-voltage  ground  check 
monitor  circuits)  to  its  Zeigler  #1 1  Mine 
(I.D.  No.  11-02408)  located  in  Randolph 
County,  Illinois.  The  petitioner  requests 
a  modification  of  the  mandatory  safety 
standard  to  permit  the  use  of  an 
alternative  method  for  ground  check 
monitoring.  The  petitioner  proposes  that 
the  ground  monitor  would  open  a 
vacuum  contactor  instead  of  a  circuit 
breaker  in  all  combination  stationary 
belt  starters  at  the  Zeigler  #11  Mine.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard. 

5.  Old  Ben  Coal  Company 

[Docket  No.  M-1999-147-C] 

Old  Ben  Coal  Company,  P.O.  Box  397, 
13101  Zeigler  Road,  Coulterville, 
Illinois  62237  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.900 
(low-  and  medium-voltage  circuits 
serving  three-phase  alternating  ciurent 
equipment;  circuit  breakers)  to  its 
Zeigler  #11  Mine  (I.D.  No.  11-02408) 
located  in  Randolph  County,  Illinois. 
The  petitioner  requests  that  Item  #1  of 
its  previous  petition  for  modification, 
docket  niunber  M-96-147-C,  be 
amended  to  read  as  follows:  The 
petition  for  modification  shall  apply  to 
the  requirement  for  under-voltage 
protection  and  grounded  phase 
protection  for  three-phase  circuits 
supplying  stationary  belt  drive 
installations  presently  in  use  or 
installed  in  the  future.  The  petitioner 
asserts  that  this  amendment  would 
provide  at  least  the  same  measiu^e  of 
protection  as  the  previous  petition. 

6.  Consolidation  Coal  Company 

[Docket  No.  M-1999-148-C1 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  Shoemaker 
Mine  (I.D.  No.  46-01436)  located  in 
Marshall  Coimty,  West  Virginia.  Due  to 
deteroriating  roof  conditions  in  certain 
areas  of  the  return  air  course,  the 
petitioner  proposes  to  establish  two 
check  points  that  will  be  maintained  in 


safe  condition  at  all  times,  and  to  have 
a  certified  person  test  for  methane  and 
the  quantity  of  air  at  both  check  points 
on  a  weekly  basis.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  mandatory 
standard. 

7.  Fork  Creek  Mining  Company 

[Docket  No.  M-1999-149-C] 

Fork  Creek  Mining  Company,  Fork 
Creek  Mine  Road,  P.O.  Box  24,  Alum 
Creek,  West  Virginia  25003  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.350  (air  courses  and  belt  haulage 
entries)  to  its  Fork  Creek  No.  1  Mine 
(I.D.  No.  48-08763)  located  in  Kanawha 
County,  West  Virginia.  The  petitioner 
proposes  to  use  air  coiu-sed  through  the 
belt  haulage  entry  to  ventilate  active 
working  places.  The  petitioner  proposes 
to  install  a  carbon  monoxide  monitoring 
system  as  an  early  warning  fire 
detection  system  in  all  belt  entries  used 
to  carry  intake  air  to  a  working  place. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard. 

8.  Perry  County  Mining  Company 

(Docket  No.  M-1999-150-CJ 

Perry  County  Mining  Company,  P.O. 
Box  5002,  Hazard,  Kentucky  41701  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1) 
(weekly  examination)  to  its  Eas  #1  Mine 
(I.D.  No.  15-02085)  located  in  Perry 
Coimty,  Kentucky.  Due  to  deteriorating 
roof  conditions  in  certain  areas  of  the 
intake  air  course,  the  petitioner 
proposes  to  establish  four  check  points 
as  air  measurement  stations.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard. 

9.  The  DOE  Run  Company 

[Docket  No.  M-1999-021-M] 

The  DOE  Run  Company,  One  Oxford 
Centre,  301  Grant  Street,  20th  Floor, 
Pittsbiu^,  Peimsylvania  15219-1410 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.11052  (refuge 
areas)  to  its  West  Fork  Mine  (I.D.  No. 
23-01787)  located  in  Reynolds  County, 
Missouri.  The  petitioner  requests  a 
modification  of  the  mandatory  safety 
standard  to  permit  an  alternative 
method  of  compliance  with  the 
requirements  for  refuge  chambers.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard  and  that 


application  of  the  existing  standard  will 
result  in  a  diminution  of  safety. 

10.  The  DOE  Run  Company  > 

[Docket  No.  M-1999-022-M] 

The  DOE  Rim  Company,  One  Oxford 
Centre,  301  Grant  Street.  20th  Floor, 
Pittsburgh,  Peimsylvania  15219-1410 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.11052  (refuge 
areas)  to  its  Fletcher  Mine  and  Mill  (I.D. 
No.  23-00409)  located  in  Reynolds 
Coimty,  Missouri.  The  petitioner 
requests  a  modification  of  the 
mandatory  safety  standard  to  permit  an 
alternative  method  of  compliance  with 
the  requirements  for  refuge  chambers. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard  and  that 
application  of  the  existing  standard  will 
result  in  a  diminution  of  safety. 

11.  The  DOE  Run  Company 

[Docket  No.  M-1999-023-M1 

The  DOE  Run  Company,  One  Oxford 
Centre,  301  Grant  Street,  20th  Floor, 
Pittsburgh,  Pennsylvania  15219-1410 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.11052  (refuge 
areas)  to  its  Brushy  Creek  Mine/Mill 
(ID.  No.  23-00499)  located  in  Reynolds 
County,  Missouri.  The  petitioner 
requests  a  modification  of  the 
mandatory  safety  standard  to  permit  an 
alternative  method  of  compliance  with 
the  requirements  for  refuge  chambers. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard  and  that 
application  of  the  existing  standard  will 
result  in  a  diminution  of  safety. 

12.  The  DOE  Run  Company 

[Docket  No.  M-1999-024-MJ 

The  DOE  Run  Company,  One  Oxford 
Centre.  301  Grant  Street,  20th  Floor. 
Pittsburgh.  Peimsylvania  15219-1410 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.11052  (refuge 
areas)  to  its  Buick  Mine/Mill  (I.D.  No. 
23-00457)  located  in  Reynolds  County, 
Missouri.  The  petitioner  requests  a 
modification  of  the  mandatory  safety 
standard  to  permit  an  alternative 
method  of  compliance  with  the 
requirements  for  refuge  chambers.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard  and  that 
application  of  the  existing  standard  will 
result  in  a  diminution  of  safety. 


5702 


Federal  Register /Vol.  65,  No.  24 /Friday.  February  4,  2000 /Notices 


13.  The  DOE  I  un  Company 

(Docket  No.  M-  999-02 5-Ml 

The  DOE  Ri  n  Company,  One  Oxford 
Centre.  301  Giant  Street.  20th  Floor. 
Pittsburgh,  Peinsylvania  15219-1410 
has  filed  a  pet  tion  to  modify  the 
application  of  30  CFR  57.11052  (refuge 
areas]  to  its  S^  reetwater  Mine/Mill  (I.D. 
No.  23-00458  located  in  Reynolds 
County.  Missouri.  The  petitioner 
requests  a  mooification  of  the 
mandatory  saKty  standard  to  permit  an 
alternative  method  of  compliance  with 
the  requireme:  its  for  refuge  chambers. 
The  petitioned  asserts  that  the  proposed 
alternative  mathod  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandator}  standard  and  that 
application  of  the  existing  standard  will 
result  in  a  din  inution  of  safety. 

14.  The  DOE  I  :un  Company 

[Docket  No.  M-  1999-026-M] 

The  DOE  Ri  n  Company.  One  Oxford 
Centre.  301  Giant  Street.  20th  Floor, 
Pittsburgh.  Peinsylvania  15219-1410 
has  filed  a  pet  tion  to  modify  the 
application  of  30  CFR  57.11052  (refuge 
areas)  to  its  Ni ).  35  Mine  (Casteel)  (I.D. 
No.  23-01800  located  in  Iron  County. 
Missouri.  The  petitioner  requests  a 
modification  <  if  the  mandatory  safety 
standard  to  p«  rmit  an  alternative 
method  of  compliance  with  the 
requirements  or  refuge  chambers.  The 
petitioner  assi  rts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandator  standard  and  that 


application  of 


result  in  a  din  linution  of  safety. 
15.  The  DOE  I  Lun  Company 


Rm 


pel  iti 


Ni 


[Docket  No.  M 

The  DOE 
Centre,  301 
Pittsburgh 
has  filed  a 
application  o 
areas)  to  its 
23-00494) 
Missouri.  The 
modification 
standard  to 
method  of  co 
requirements 
petitioner 
alternative  m(  i 
least  the  same 
the  mandator  i 
application  o 
result  in  a 


16.  The  DOE 


Rm 


[Docket  No.  M 

The  DOE 
Centre.  301  Gtant 
Pittsburgh,  Pqimsyl 


the  existing  standard  will 


1999-027-Ml 

Company.  One  Oxford 
Giant  Street.  20th  Floor. 
Pe^sylvania  15219-1410 
on  to  modify  the 
30  CFR  57.11052  (refuge 
28  Mine/Mill  (I.D.  No. 
locjated  in  Iron  County, 
petitioner  requests  a 
)f  the  mandatory  safety 

an  alternative 
idpliance  with  the 
For  refuge  chambers.  The 

that  the  proposed 
thod  would  provide  at 
measure  of  protection  as 
standard  and  that 
the  existing  standard  will 
diifcinution  of  safety. 


assi  !rts ' 


lun  Company 

1999-028-Ml 

Company,  One  Oxford 


Street,  20th  Floor, 
vania  15219-1410 


has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.11052  (refuge 
areas)  to  its  No.  29  Mine  (I.D.  No.  23- 
00495)  located  in  Iron  Covmty,  Missouri. 
The  petitioner  requests  a  modification 
of  the  mandatory  safety  standard  to 
permit  an  alternative  method  of 
compliance  with  the  requirements  for 
refuge  cheunbers.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  mandatory 
standard  and  that  application  of  the 
existing  standard  will  result  in  a 
diminution  of  safety. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov,"  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
March  6,  2000.  Copies  of  these  petitions 
are  available  for  inspection  at  that 
address. 

Dated:  January  27,  2000. 
Carol  J.  Jones, 

Acting  Director,  Office  of  Standards, 
Regulations,  and  Variances. 
[FR  Doc.  00-2516  Filed  2-3-00;  8:45  am] 

aiLUNG  CODE  4510-43-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-254  and  50-265] 

Commonwealth  Edison  Company  and 
Midamerican  Energy  Company  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  certain 
requirements  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  Part  50, 
Section  50.60(a)  for  Facility  Operating 
Licenses  Nos.  DPR-29  and  DPR-30, 
issued  to  Commonwealth  Edison 
Company  (ComEd,  or  the  licensee)  for 
operation  of  the  Quad  Cities  Nuclear 
Power  Station,  Units  1  and  2  (Quad 
Cities),  located  in  Cordova,  Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

10  CFR  Part  50,  Appendix  G,  requires 
that  pressure-temperature  (P-T)  limits 
be  established  for  reactor  pressure 
vessels  (RPVs)  during  normal  operating 


and  hydrostatic  or  leak  rate  testing 
conditions.  Specifically,  10  CFR  Part  50, 
Appendix  G,  states,  "The  appropriate 
requirements  on  both  the  pressure- 
temperature  limits  and  the  minimum 
permissible  temperature  must  be  met  for 
all  conditions."  Appendix  G  of  10  CFR 
Part  50  specifies  that  the  requirements 
for  these  limits  are  the  American 
Society  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel  Code 
(Code),  Section  XI,  Appendix  G  Limits. 

To  address  provisions  of  amendments 
to  the  technical  specifications  (TS)  P-T 
limits,  the  licensee  requested  in  its 
submittal  dated  November  12, 1999,  that 
the  staff  exempt  Quad  Cities  from 
application  of  specific  requirements  of 
10  CFR  Part  50,  Section  50.60(a)  and 
Appendix  G,  and  substitute  use  of 
ASME  Code  Cases  N-588  and  N-640. 
Code  Case  N-588  permits  the 
postulation  of  a  circumferentially- 
oriented  flaw  (in  lieu  of  an  axially- 
oriented  flaw)  for  the  evaluation  of  the 
circumferential  welds  in  RPV  P-T  limit 
curves.  Code  Case  N-€40  permits  the 
use  of  an  alternate  reference  fracture 
toughness  (Kic  fracture  toughness  curve 
instead  of  Kia  fracture  toughness  curve) 
for  reactor  vessel  materials  in 
determining  the  P-T  limits.  Since  the 
pressure  stresses  on  a  circumferentially- 
oriented  flaw  are  lower  than  the 
pressure  stresses  on  an  axially-oriented 
flaw  by  a  factor  of  2,  using  Code  Case 
N-588  for  establishing  the  P-T  limits 
would  be  less  conservative  than  the 
methodology  currently  endorsed  by  10 
CFR  Part  50,  Appendix  G  and,  therefore, 
an  exemption  to  apply  the  Code  Case 
would  be  required  by  10  CFR  50.60. 
Likewise,  since  the  Kic  fracture 
toughness  curve  shown  in  ASME 
Section  XI,  Appendix  A,  Figure  A- 
2200-1  (the  Kic  fracture  toughness 
curve)  provides  greater  allowable 
fracture  toughness  than  the 
corresponding  Kia  fracture  toughness 
curve  of  ASME  Section  XI,  Appendix  G, 
Figure  G-2210-1  (the  Kia  fracture 
toughness  cvuT^e),  using  Code  Case  N- 
640  for  establishing  the  P-T  limits 
would  be  less  conservative  than  the 
methodology  currently  endorsed  by  10 
CFR  Part  50,  Appendix  G  and,  therefore, 
an  exemption  to  apply  the  Code  Case 
would  also  be  required  by  10  CFR  50.60. 
It  should  be  noted  that,  although  Code 
Case  N-640  was  incorporated  into  the 
ASME  Code  recently,  an  exemption  is 
still  needed  because  the  proposed  P-T 
limits  (excluding  Code  Cases  N-588  and 
N-640)  are  based  on  the  1989  edition  of 
the  ASME  Code. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  November  12, 1999. 
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The  Need  for  the  Proposed  Action 

ASME  Code  Case  N-588  and  Code 
Case  N-640  are  needed  to  revise  the 
method  used  to  determine  the  RCS  P- 
T  limits,  since  continued  use  of  the 
present  curves  uimecessarily  restricts 
the  P-T  operating  window.  Since  the 
RCS  P-T  operating  window  is  defined 
by  the  P-T  operating  and  test  limit 
curves  developed  in  accordance  with 
the  ASME  Section  XI,  Appendix  G 
procedure,  continued  operation  of  Quad 
Cities  with  these  P-T  curves  without  the 
relief  provided  by  ASME  Code  Case  N- 
640  would  unnecessarily  require  the 
RPV  to  maintain  a  temperature 
exceeding  212  degrees  Fahrenheit  in  a 
limited  operating  window  during  the 
pressure  test.  Consequently,  steam 
vapor  hazards  would  continue  to  be  one 
of  the  safety  concerns  for  personnel 
conducting  inspections  in  primary 
containment.  Implementation  of  the 
proposed  P-T  curves,  as  allowed  by 
ASME  Code  Case  N-640,  does  not 
significantly  reduce  the  margin  of  safety 
and  would  eliminate  steam  vapor 
hazards  by  allowing  inspections  in 
primary  containment  to  be  conducted  at 
lower  coolant  temperature. 

In  the  associated  exemption,  the  staff 
has  determined  that,  pm-suant  to  10  CFR 
50.12(a)(2)(ii),  the  underlying  purpose 
of  the  regulation  will  continue  to  be 
served  by  the  implementation  of  these 
Code  Cases. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  exemption  described 
above  would  provide  an  adequate 
margin  of  safety  against  brittle  failure  of 
the  Quad  Cities  reactor  vessels. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
enviroiunental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  environmental  impacts, 
the  proposed  action  does  not  involve 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impacts. 
Therefore,  there  are  no  significant 
nonradiological  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 


Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  appfication 
would  result  in  no  change  in  current 
enviroiunental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Enviroiunental 
Statement  for  the  Quad  Cities  Nuclear 
Power  Station,  Units  1  and  2,  dated 
September  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  28,  2000,  the  staff  consulted 
with  the  Illinois  State  official,  Frank 
Niziolek  of  the  Illinois  Department  of 
Nuclear  Safety,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
hiunan  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  12, 1999,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gebnan  Building,  2120  L  Street, 
NW.,  Washington,  DC.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http:www.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
Anthony ).  Mendiola, 
Chief,  Section  2,  Project  Directorate  III. 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  00-2522  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-331] 

lES  Utilities  inc.;  Duane  Arnold  Energy 
Center;  Notice  of  Consideration  of 
Approval  of  Transfer  of  Operating 
Authority  Under  Facility  Operating 
License  and  Conforming  Amendment, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issujmce  of  an  order 
imder  10  CFR  50.80  approving  the 
transfer  of  operating  authority  under 
Facility  Operating  License  No.  DPR-49 
for  the  Duane  Arnold  Energy  Center 
(DAEC),  currently  held  by  lES  Utilities 
Inc.  The  transfer  would  be  to  a  new 
operating  company  called  Nuclear 
Management  Company,  LLC  (NMC).  The 
Commission  is  also  considering 
amending  the  license  for  administrative 
purposes  to  reflect  the  proposed 
transfer. 

By  application  dated  November  24, 
1999,  seeking  approval  of  the  transfer, 
the  Commission  was  informed  that  lES 
Utilities  Inc.,  has  entered  into  a  Nuclear 
Power  Plant  Operating  Services 
Agreement  with  NMC.  Under  this 
Agreement,  NMC  would  assimie 
exclusive  responsibility  for  the 
operation  and  maintenance  of  DAEC. 
Ownership  of  DAEC  will  not  be  affected 
by  the  proposed  transfer  of  operating 
authority;  lES  Utilities  Inc.,  the  Central 
Iowa  Power  Cooperative,  and  the  Com 
Belt  Power  Cooperative  will  retain  their 
respective  current  ownership  interests, 
according  to  th«  application.  Likewise, 
the  three  owners'  entitlement  to 
capacity  and  energy  fi'om  DAEC  will  not 
be  affected  by  the  proposed  transfer  of 
operating  authority.  No  physical 
changes  to  the  facility  or  operational 
changes  are  being  proposed  in  the 
application. 

"The  proposed  amendment  would 
reflect  the  transfer  of  authority  under 
the  license  to  operate  DAEC  &x)m  lES 
Utilities  Inc.,  to  NMC. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereimder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Tha 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 
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Before  issuance  of  the  proposed 
conforming  license  amendment,  the 
Commission  v  rill  have  made  fmdings 
required  by  th  a  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  providec  in  10  CFR  2.1315,  unless 
otherwise  det«  rmined  by  the 
Commission  v  'ith  regard  to  a  specific 
application,  tl  e  Commission  has 
determined  th  it  any  amendment  to  the 
license  of  a  ut  lization  facility  which 
does  no  more  ban  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  bayards  consideration.  No 
contrary  deterinination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  ni)  public  comments  with 
respect  to  significant  hazards 
consideration^  £ire  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  commi  mts  with  regard  to  the 
license  transfer  application,  are 
discussed  belcw. 

By  February  24,  2000,  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  learing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  p(  titions  for  leave  to 
intervene  shoi  Id  be  filed  in  accordance 
with  the  Comr  lission's  rules  of  practice 
set  forth  in  Su  )part  M,  "Public 
Notification,  A  vailability  of  Docimients 
and  Records.  I  earing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particulai ,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  ad  iress  the  considerations 
contained  in  1  )  CFR  2.1308(a). 
Untimely  requ  3sts  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unh  ss  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  uj  timely  request  or 
petition  shouh  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  imti  mely  requests  or 
petitions,  set  fi  »rth  in  10  CFR 
2.1308(b)(l)-(; ). 

Requests  for  a  hearing  and  petitions 
for  leave  to  int  >rvene  should  be  served 
upon  Alvin  H.  Gutterman,  counsel  for 
lES  Utilities  In  c,  at  Morgan,  Lewis  & 
Bockius  LLP,  1 800  M  Street,  NW, 
Washington.  DC  20036-5869  (tel:  202- 
467-7468;  fax:  202-467-7176;  e-mail: 
ahgutterman@inlb.com);  and  the 
General  Counsjl,  U.S.  Nuclear 
Regulatory  Coi  amission,  Washington, 


DC  20555  (e-mail  address  for  filings 
regarding  license  transfer  cases  only: 
OGCLT@NRC.gov);  and  the  Secretary  of 
the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  in  accordance 
with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  tbe 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
March  6,  2000,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
November  24,  1999,  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
Claudia  M.  Craig, 

Chief,  Section  1,  Project  Directorate  III, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  00-2520  Filed  2-3-00;  8:45  am] 
BILUNG  CODE  7SgO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Docket  No.  40-6084 

Rio  Algom  Mining  Corporation; 
Request  to  Revise  a  Site-Reclamation 
Milestone 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  receipt  of  a  request 

from  Rio  Algom  Mining  Corporation  to 

revise  a  site-reclamation  milestone  in 

License  No.  SUA-1119  for  the  Lisbon, 


Utah,  facility  and  notice  of  opportunity 
for  a  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  October  23,  1998  and 
subsequent  telephone  conversation,  a 
request  ft-om  Rio  Algom  Mining 
Corporation  (Rio  Algom)  to  amend 
License  Condition  (LC)  55  A. (3)  of 
Source  Material  License  SUA-1119  for 
the  Lisbon,  Utah,  facility.  The  license 
amendment  request  proposes  to  modify 
LC  55  A.(3)  to  change  the  completion 
date  for  placement  of  the  final  radon 
barrier  on  the  pile  to  December  31,  2000 
for  the  area  not  covered  by  the 
evaporation  pond.  Due  to  continuing 
use  of  the  evaporation  pond,  the  final 
radon  barrier  at  the  pond  location  will 
be  completed  by  2014. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Caverly,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Washington,  DC 
20555.  Telephone  (301)  415-6699. 
SUPPLEMENTARY  INFORMATION:  The 
portion  of  LC  55  A.(3)  with  the 
proposed  change  would  read  as  follows: 

A.  To  ensure  timely  compliance  with 
target  completion  dates  established  in 
the  Memorandum  of  Understanding 
with  the  Environmental  Protection 
Agency  (56  FR  55432,  October  25, 
1991),  the  licensee  shall  complete 
reclamation  to  control  radon  emissions 
as  expeditiously  as  practicable, 
considering  technological  feasibility,  in 
accordance  with  the  following  schedule: 

(3)  Placement  of  final  radon  barrier 
designed  and  constructed  to  limit  radon 
emissions  to  an  average  flux  of  no  more 
than  20  pCi/m^  sec  above  background — 
December  31,  2000  for  areas  not  covered 
by  the  evaporation  ponds  and  by 
December  31,  2014  for  the  area  under 
the  evaporation  ponds. 

Rio  Algom's  request  to  amend  LC  55 
A.{3)  of  Source  Material  License  SUA- 
1119,  which  describes  the  proposed 
changes  to  the  license  condition  and  the 
reason  for  the  request,  is  being  made 
available  for  public  inspection  at  the 
NRC's  Public  Document  Room  at  2120 
L  Street,  NW  (Lower  Level), 
Washington,  DC  20555. 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  Part  2,  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceeding?."  Piarsuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(c),  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
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Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

In  accordance  with  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant,  Rio  Algom 
Corporation,  6305  Waterford  Blvd., 
Suite  325,  Oklahoma  City,  Oklahoma 
73118,  Attention:  William  Paul 
Goranson;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

In  addition,  members  of  the  public 
may  provide  comments  on  the  subject 
application  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  comments  may  be 
provided  to  David  L.  Meyer,  Chief, 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  January  2000. 


For  the  U.S.  Nuclear  Regulatory 
Commission. 
Thomas  H.  Essig, 

Chief,  Uranium  Recovery  and  Low  Level 
Waste  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  00-2523  Filed  2-3-00;  8:45  am] 

BtLUNG  CODE  7S90-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-266  and  50-301] 

Wisconsin  Electric  Power  Company 
Point  Beach  Nuclear  Plant,  Units  1  and 
2;  Notice  of  Consideration  of  Approval 
of  Transfer  of  Operating  Authority 
Under  Facility  Operating  Licenses  and 
Conforming  Amendments,  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  operating  authority  under 
Facility  Operating  Licenses  Nos.  DPR- 
24  and  DPR-27  for  the  Point  Beach 
Nuclear  Plant,  Units  1  and  2,  currently 
held  by  Wisconsin  Electric  Power 
Company  (WEPCo),  as  owner  and 
licensed  operator  of  Point  Beach,  Units 
1  and  2.  The  transfer  would  be  to  a  new 
operating  company  called  Nuclear 
Management  Company,  LLC  (NMC).  The 
Commission  is  also  considering 
amending  the  licenses  for 
administrative  piuposes  to  reflect  the 
proposed  transfer.  If  authorized  to 
operate  the  facility,  NMC,  according  to 
the  application,  will  also  act  as  the 
general  licensee  for  the  Independent 
Spent  Fuel  Storage  Installation  at  Point 
Beach,  Units  1  and  2,  pursuant  to  10 
CFR  72.210. 

By  application  dated  November  24, 
1999,  seeking  approval  of  the  transfer, 
the  Commission  was  informed  that 
WEPCo  has  entered  into  a  Nuclear 
Power  Plant  Operating  Services 
Agreement  with  NMC.  Under  this 
Agreement,  NMC  is  to  assume  exclusive 
responsibility  for  the  operation  and 
maintenance  of  Point  Beach,  Units  1 
and  2.  WEPCo's  ownership  of  Point 
Beach,  Units  1  and  2,  will  not  be 
affected  by  the  proposed  transfer  of 
operating  authority,  according  to  the 
application.  Likewise,  WEPCo's 
entitlement  to  capacity  and  energy  from 
Point  Beach,  Units  1  and  2,  will  not  be 
affected  by  the  transfer  of  operating 
authority.  No  physical  changes  to  the 
facility  or  operational  changes  are  being 
proposed  in  the  application. 

Tne  proposed  amendments  would 
reflect  the  transfer  of  authority  under 


the  licenses  to  operate  Point  Beach, 
Units  1  and  2,  from  WEPCo  to  NMC. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regixlations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendments,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  February  24,  2000,  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records.  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
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to  file  on  timf  is  established.  In 
addition,  an  i  ntimely  request  or 
petition  shoul  d  address  the  factors  that 
the  Commissi  an  will  also  consider,  in 
reviewing  un(  imely  requests  or 
petitions,  set  i  orth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  foi  a  hearing  and  petitions 
for  leave  to  in  ervene  should  be  served 
upon  John  H.  3'Neill,  Jr.,  counsel  for 
WEPCo,  at  Sbiw,  Pittman.  Potts,  and 
Ttowbridge,  2  300  N  Street,  NW, 
Washington,  I IC  20037  (teh  202-663- 
8148;  fax:  202-663-8007;  e-mail: 
john.o'neiIl@s  [iawpittman.com);  and  the 
General  Couni  el,  U.S.  Nuclear 
Regulatory  Co  mmission,  Washington, 
DC  20555  (e-niail  address  for  filings 
regarding  licei  ise  transfer  cases  only: 
OGCLT@NRC,gov):  and  the  Secretary  of 
the  Commissiim,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-00(  1,  Attention:  Rulemakings 
and  Adjudications  Staff,  in  accordance 
with  10  CFR  2,1313. 

The  Commif  sion  will  issue  a  notice  or 
order  granting!  or  denying  a  hearing 
request  or  inte  rvention  petition, 
designating  th  i  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Offii  :er.  A  notice  granting  a 
hearing  will  b(  i  published  in  the  Federal 
Register  and  s  ^rved  on  the  parties  to  the 
hearing. 

As  an  altem  itive  to  requests  for 
hearing  and  p<  titions  to  intervene,  by 
March  3,  2000  persons  may  submit 
written  commi  snts  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305,  The  Commission  will 
consider  and,  f  appropriate,  respond  to 
these  commen  :s,  but  such  comments 
will  not  other\  ^ise  constitute  part  of  the 
decisional  rec(  rd.  Comments  should  be 
submitted  to  t]  le  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555^001,  Attention:  Rulemakings 
and  Adjudicat  ons  Staff,  and  should  cite 
the  publicatioa  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  c  etails  with  respect  to  this 
action,  see  the  application  dated 
November  24,  1999,  available  for  public 
inspection  at  t  le  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  "JW.,  Washington,  DC, 
and  accessible  electronically  through 
the  ADAMS  P  iblic  Electronic  Reading 
Room  link  at  t  le  NRC  Web  site  (http:/ 
/www.nrc.gov 

Dated  at  Rock'  ille,  Maryland  this  31st  day 
of  January  2000. 


For  the  Nuclear  Regulatory  Commission. 
Claudia  M .  Craig, 

Chief,  Section  1,  Project  Directorate  III, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  00-2521  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-305] 

Wisconsin  Public  Service  Corporation, 
Wisconsin  Power  and  Light  Company, 
Madison  Gas  and  Electric  Company, 
Kewaunee  Nuclear  Power  Plant;  Notice 
of  Consideration  of  Approval  of 
Transfer  of  Operating  Authority  Under 
Facility  Operating  License  and 
Conforming  Amendment,  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  operating  authority  under 
Facility  Operating  License  No.  DPR-43 
for  the  Kewaunee  Nuclear  Power  Plant, 
currently  held  by  Wisconsin  Public 
Service  Corporation  (WPSC),  Wisconsin 
Power  and  Light  Company  (WP&L),  and 
Madison  Gas  and  Electric  Company 
(MGE),  as  owners  and  licensed 
operators  of  Kewaunee.  The  transfer 
would  be  to  a  new  operating  company 
called  Nuclear  Management  Company, 
LLC  (NMC).  The  Commission  is  also 
considering  amending  the  license  for 
administrative  purposes  to  reflect  the 
proposed  transfer. 

By  application  dated  November  24, 
1999,  as  supplemented  December  7, 
1999,  seeking  approval  of  the  transfer, 
the  Commission  was  informed  that 
WPSC,  on  behalf  of  itself  and  WP&L  and 
MGE,  has  entered  into  a  Nuclear  Power 
Plant  Operating  Services  Agreement 
with  NMC.  Under  this  Agreement,  NMC 
would  assume  exclusive  responsibility 
for  the  operation  and  maintenance  of 
Kewaunee.  Ownership  of  Kewaunee  by 
the  current  co-owners,  WPSC,  WP&L, 
and  MGE,  will  not  be  affected  by  the 
proposed  transfer  of  operating  authority, 
according  to  the  application.  Likewise, 
the  current  owners'  entitlement  to 
capacity  and  energy  from  Kewaunee 
will  not  be  affected  by  the  transfer  of 
operating  authority.  No  physical 
changes  to  the  facility  or  operational 
changes  are  being  proposed  in  the 
application. 

■The  proposed  amendment  would 
reflect  the  transfer  of  authority  under 
the  license  to  operate  Kewaunee  from 
the  current  licensees  to  NMC. 


Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendment,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  February  24,  2000,  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing. proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  emd 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  an5  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308Cb),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
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petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR  2.1308(b) 
{1H2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  David  }.  Molzahn,  licensing 
representative  for  WPSC,  at  Wisconsin 
Public  Service  Corporation,  700  North 
Adams  Street,  P.O.  Box  19001,  Green 
Bay,  WI  54307-9001  {tel:  920-433- 
1308;  fax:  920-433-5544;  e-mail: 
dmolzah@wspr.com);  and  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555  (e- 
mail  address  for  fdings  regarding  license 
transfer  cases  only:  OGCLT@NRC.gov); 
and  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
March  6,  2000,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
November  24,  1999,  as  supplemented 
December  7,  1999,  available  for  public 
inspection  at  the  Commission's  Public 
Ddcument  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov). 

Dated  at  Rockville,  Marjland,  this  31st  day 
of  January  2000. 


For  the  Nuclear  Regulatory  Commission 
Claudia  M.  Craig, 
Chief,  Section  1  .Project  Directorate 
in, Division  of  Licensing  Project 
Management,Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  00-2519  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  7590-01-P 


OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  date:  10:00  a.m.  on  February 
10,  2000. 

PLACE:  The  Commission's  National 
Office  at  One  Lafayette  Centre,  1120 
20th  St.,  N.W.,  9th  Floor,  Washington, 
DC  20036-3419. 

STATUS:  Pursuant  to  29  CFR  §  2203.3(a) 
this  meeting  will  be  open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  The  meeting 
previously  scheduled  for  February  10, 
2000  will  be  opened  to  allow  the 
Commission  to  discuss  the  evaluation  of 
the  Commission's  pilot  program  for  the 
Settlement  Part  (29  CFR  §  2200.120)  and 
of  E-Z  Trial  (29  CFR  §§  2200.200-211). 
The  Commission  also  will  consider 
whether  to  extend  the  pilot  program  for 
the  Settlement  Part  in  order  to  complete 
the  evaluation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Earl  R.  Ohman,  Jr.,  General  Counsel. 
(202) 606-5410. 

Earl  R.  Ohman,  Ir., 

General  Counsel. 

[FR  Doc.  00-2596  Filed  2-1-00;  4:18  pm] 

BILLING  CODE  7600-01-M 


RAILROAD  RETIREMENT  BOARD 

Actuarial  Advisory  Committee  With 
Respect  to  the  Railroad  Retirement 
Account;  Notice  of  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  Public  Law  92-463  that  the 
Actuarial  Advisory  Committee  will  hold 
a  meeting  on  February  7,  2000,  at  3:30 
p.m.  at  the  office  of  the  Chief  Actuary 
of  the  U.S.  Railroad  Retirement  Board, 
844  North  Rush  Street,  Chicago,  Illinois, 
on  the  conduct  of  the  21st  Actuarial 
Valuation  of  the  Railroad  Retirement 
System.  The  agenda  for  this  meeting 
will  include  a  discussion  of  the 
assumptions  to  be  used  in  the  21st 
Actuarial  Valuation.  A  report  containing 
recommended  assumptions  and  the 
experience  on  which  the 
recommendations  are  based  will  have 
been  sent  by  the  Chief  Actuary  to  the 
Committee  before  the  meeting. 


The  meeting  will  be  open  to  the 
public.  Persons  wishing  to  submit 
written  statements  or  make  oral 
presentations  should  address  their 
communications  or  notices  to  the  RRB 
Actuarial  Advis»ry  Committee,  c/o 
Chief  Actuary,  U.S.  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illmois  60611-2092. 

Dated:  January  28,  2000. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

[FR  Doc.  00-2466  Filed  2-3-00:  8:45  am] 

BILUNG  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10-24268] 

Notice  of  Applications  for 
D^registration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

January  28,  2000. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  January, 
2000.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW, 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  ujiless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22,  2000.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington.  DC  20549- 
0609.  For  Further  Information,  Contact: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  450  Fifth  Street,  NW. 
Washington.  DC  20549-0506. 

Sefton  Funds  Trust  (File  No.  811-8948] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  22, 
1999,  applicant  transferred  its  assets  to 
Kayne  Anderson  Mutual  Funds  based 
on  net  asset  value.  Expenses  of  SI  19,500 
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cQiinection  with  the 
were  paid  by  Kayne 
Management, 
adviser  to  the  acquiring 

.-  The  application  was 

3,  2000,  and  amended 
2000. 
Address:  2550  Fifth 
808.  San  Diego, 


inciirred  in 
reorganizatio 
Anderson  Invjestment 
LLC,  Investment 
fund. 

Filing  Datei 
filed  on  Janua  ry 
on  January  20, 

Applicants 
Avenue,  Suit« 
California  92103 

State  Street  R^arch  Portfolios,  Inc. 
[File  No.  811-«375] 

Summary:  Applicant  seeks  an  order 
declaring  thad  it  has  ceased  to  be  an 
investment  company.  On  October  1, 
1999,  applicant  transferred  its  assets  to 
State  Street  Research  International 
Equity  Fund,  1 1  series  of  State  Street 
Research  Fina  acial  Trust,  based  on  net 
asset  value.  E::penses  of  $67,250 
incurred  in  cg  onection  with  the 
reorganizatioi  were  paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  January  7,  >000. 

Applicant's  Address:  One  Financial 
Center,  Boston,  Massachusetts  02111. 

The  Universal  Funds  [File  No.  811- 
9627] 


Summary: 
declaring  that 
investment 
made  public 
and  does  not 
public  offerini ; 
any  kind. 

Filing  Date 
on  January  6, 

Applicant's 
Financial  Plaz 
Highway — Sujte 
Florida  33432 


/  ipplicant  seeks  an  order 
it  has  ceased  to  be  an 
CO  mpany.  Applicant  has  not 
G  ffering  of  its  securities 
I  iropose  to  make  any 
or  engage  in  business  of 

rhe  application  was  filed 

000. 

Address:  Via  Mizner 
700  South  Federal 
300,  Boca  Raton, 


AIM  Eastern  ^urope  Fund  [File  No. 
811-5978] 

Summary:  /  pplicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  10, 
1999,  applicant  transferred  its  assets  to 
AIM  Developing  Markets  Fund,  a  series 
of  AIM  Invest]  aent  Funds,  based  on  net 
asset  value.  Expenses  of  $125,730 
incurred  in  connection  with  the 
were  paid  by  AIM 
applicant's  investment 


reorganization 
Advisors,  Inc 
adviser. 

Filing  Date:  The  application  was  filed 
on  December  ;  9,  1999. 

Applicant's  Address:  11  Greenway 
Plaza,  Suite  iqo,  Houston,  Texas  77046- 
1173. 


Cadre  Networ  c 
Services  Trusi 


Health  Financial 
[File  No.  811-6567] 

Summary:  fi  pplicant  seeks  an  order 
declaring  that  t  has  ceased  to  be  an 
investment  company.  By  May  1,  1999, 


all  shareholders  of  applicant  had 
redeemed  their  shares  at  net  asset  value. 
Expenses  of  $3,888  inciirred  in 
connection  with  the  liquidation  will  be 
paid  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  November  24,  1999,  and 
amended  on  December  22,  1999. 

Applicant's  Address:  905  Marconi 
Avenue,  Ronkonkoma,  New  York  11779. 

Latin  America  Smaller  Companies 
Fund,  Inc.  [File  No.  811-7197] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  24, 
1999,  applicant  made  a  final  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  ^11 1,388 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  November  23,  1999,  and 
amended  on  January  7,  2000. 

Applicant's  Address:  101  Federal 
Street,  6th  Floor,  Boston,  Massachusetts 
02110. 

Merrill  Lynch  Technology  Fund,  Inc. 
[File  No.  811-6407] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  20, 
1999,  applicant  transferred  its  assets  to 
Merrill  Lynch  Global  Technology  Fund, 
Inc.  based  on  net  asset  value.  Elxpenses 
of  $299,965  incurred  in  connection  with 
the  reorganization  were  paid  by  the 
surviving  fund. 

Filing  Dates:  The  application  was 
filed  on  December  22,  1999,  and 
amended  on  January  19,  2000. 

Applicant's  Address:  800  Scudders 
Mill  Road,  Plainsboro,  New  Jersey 
08536. 

Trust  for  Return  and  Income  [File  No. 
811-6617] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
a  public  offering  on  engage  in  business 
of  any  kind. 

Filing  Dates:  The  application  was 
filed  on  December  6, 1999,  and 
amended  on  January  10,  2000. 

Applicant's  Address:  125  Broad 
Street,  New  York,  New  York  10004- 
2708. 

American  Equity  Lifie  Variable  Account 
[File  No.  811-8643] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has  not 
made  any  public  offering  of  its 
securities,  is  not  now  engaged,  or 


intending  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
winding  up  its  affairs. 

Filing  Date:  The  application  was  filed 
on  December  17,  1999. 

Applicant's  Address:  5000  Westown 
Parkway,  Suite  440,  West  Des  Moines, 
Iowa  50266. 

Farm  Bureau  Life  Annuity  Account  m 
[File  No.  811-8975] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has  not 
made  any  public  offering  of  its 
securities,  is  not  now  engaged,  or 
intending  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
winding  up  its  affairs. 

Filing  Date:  The  application  was  filed 
on  December  20, 1999. 

Applicant's  Address:  5400  University 
Avenue,  West  Des  Moines,  Iowa  50266. 

General  American  Life  Insurance 
Company  Separate  Account  Two  [File 
No.  811-9387] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has  not 
made  any  public  offering  of  its 
securities,  is  not  now  engaged,  or 
intending  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
winding  up  its  affairs. 

Filing  Date:  The  application  was  filed 
on  July  26,  1999. 

Applicant's  Address:  700  Market 
Street,  St.  Louis,  Missouri  63101. 

PFL  Wright  Variable  Annuity  Account 
[File  No.  811-7688] 

Sammary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  There  are  no 
remaining  policyholders. 

Filing  Date:  The  application  was  filed 
on  September  2,  1999. 

Applicant's  Address:  4333  Edgewood 
Road,  N.E.,  Cedar  Rapids,  lA  52499- 
0001. 

Alexander  Hamilton  Variable 
Insurance  Trust  [File  No.  811-8682] 

Suminary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  5, 
1997  and  December  12, 1997,  applicant 
made  liquidating  distributions  to  its 
shareholders  based  on  net  asset  value 
per  share.  Applicant  incurred  $16,995 
in  legal  expenses  regarding  an  order  of 
substitution  granted  by  the  SEC  that  is 
connected  to  the  liquidation. 

Filing  Date:  The  application  was  filed 
on  September  13,  1999. 

Applicant's  Address:  100  North 
Greene  Street,  Greensboro,  NC  27401. 
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Astra  Strategic  Investment  Series  [File 
No.  811-0038],  Astra  Global  Investment 
Series  [File  No.  811-4468],  Astra 
Institutional  Securities  Trust  [File  No. 
811-6408]  and  Astra  Institutional  Trust 
[File  No.  811-6518] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  By  December 
29, 1997,  each  applicant  had  made  a 
final  liquidating  distribution  to  its 
shareholders  based  on  net  asset  value. 
Shareholder  Communications 
Corporation,  a  professional  pre-escheat 
service  provider,  has  been  retained  to 
search  for  shareholders  whose 
whereabouts  could  not  be  ascertained. 
Astra  Strategic  Investment  Series  paid 
approximately  $90,271  in  expenses  in 
connection  with  its  liquidation.  Each  of 
the  remaining  applicants  paid 
approximately  $23,798  in  expenses  in 
connection  with  their  liquidations. 

Filing  Dates:  Each  application  was 
filed  on  January  3,  2000,  and  amended 
on  January  21,  2000. 

Applicant's  Address:  c/o  PFPC,  Inc., 
103  Bellevue  Parkway,  Wilmington, 
Delaware  19809. 

American  Skandia  Life  Assurance 
Corporation  Variable  Account  C  [File 
No.  811-5676] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has  not 
made  any  public  offering  of  its 
securities  and  does  not  propose  to  make 
any  public  offering  or  engage  in 
business  of  any  kind. 

Filing  Dates:  The  application  was 
filed  on  January  4,  2000  and  amended 
on  January  18,  2000. 

Applicant's  Address:  One  Corporate 
Drive,  Shelton,  CT  06484. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  00-02448  Filed  2-3-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24270, 812-11778] 

HT  Insight  Funds,  Inc.,  et  al..  Notice  of 
Application 

January  28,  2000.  • 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  17^)  of  the 
Investment  Company  Act  of  1940   . 


("Act")  for  an  exemption  from  section 
17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  certain  series 
of  Harris  Lisight  Funds  Trust  ("HIFT") 
to  acquire  all  of  the  assets  and  liabilities 
of  all  of  the  series  of  HT  Insight  Fimds 
Inc.  ("HTIF")  (the  "Reorganization"). 
Because  of  certain  affiliations, 
applicants  may  not  rely  on  rule  1 7a-8 
imder  the  Act. 

APPUCANTS:  HIFT,  HTIF,  and  Harris 
Trust  and  Savings  Bank  ("Harris  Bank"). 

FILING  DATES:  The  application  was 
filed  on  September  17,  1999,  and 
amended  and  restated  on  January  18, 
2000. 

HEARING  OR  NOTIFICATION  OF 
HEARING:  An  order  granting  the 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  by  writing  to  the 
SEC's  Secretary  and  serving  applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22,  2000,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  TAfho  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  HIFT  and  HTIF,  Four  Falls 
Corporate  Center,  6th  Floor,  West 
Conshohocken,  Pennsylvania,  19428- 
2961.  Harris  Bank,  111  West  Monroe 
Street/6W,  Chicago,  Illinois,  60603. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paula  L.  Kashtan,  Senior  Counsel,  at 
(202)  942-0615,  or  Mary  Kay  Freeh. 
Brailch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  stunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549- 
0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  HTIF,  a  Maryland  corporation,  is 
registered  under  the  Act  as  an  open-end 
management  investment  company  and 
is  comprised  of  five  series,  Harris 
Insight  Equity  Fund,  Harris  Insight 
Short/Intermediate  Bond  Fund,  Harris 
Insight  Money  Market  Fund,  Harris 


Insight  Government  Money  Market 
Fund,  and  Harris  Insight  Tax-Exempt 
Money  Market  Fund  (the  "Acquired 
Funds"). 

2.  HIFT,  a  Massachusetts  business 
•trust,  is  registered  under  the  Act  as  an 
open-end  management  investment 
company  and  is  currently  comprised  of 
thirteen  series.  As  part  of  the 
Reorganization,  HIFT  is  organizing  the 
following  five  new  shell  series:  Harris 
Insight  Equity  Fund,  Harris  Insight 
Short/Intermediate  Bond  Fund,  Harris 
Insight  Money  Market  Fund,  Harris 
Insight  Government  Money  Market 
Fund,  and  Harris  Insight  Tax-Exempt 
Money  Market  Fund  (the  "Acquiring 
Funds,"  collectively  with  the  Acquired 
Fund,  the  "Funds").  ^  Applicants  state 
that  the  investment  objectives  and  ' 
policies  of  the  Acquiring  funds  are 
substantially  similar  to  those  of  the 
corresponding  Acquired  Funds. 

3.  Harris  Bank  serves  as  investment 
adviser  to  the  Acquired  Funds  and  is 
exempt  from  registration  under  the 
Investment  Advisers  Act  of  1940.  Harris 
Bank  will  act  as  the  investment  adviser 
to  the  Acquiring  Funds.  Harris 
Investment  Management,  Inc.  ("HIM"), 
an  affiliate  of  Harris  Bank,  is  registered 
as  an  investment  adviser  imder  the 
Advisers  Act,  and  serves  as  subadviser 
to  four  of  the  Acquired  Furfis  and  will 
serve  as  subadviser  to  the  four 
corresponding  Acquiring  Funds.  Harris 
Bank  and  HIM  are  each  wholly-owned 
subsidiaries  of  Harris  Bankcorp,  Inc. 
Currently,  Harris  Bank.  HIM  and/or 
certain  of  their  affiliates  that  are  under 
common  control  (the  "Harris  Group") 
hold  of  record,  in  their  names  or  in  the 
names  of  their  nominees,  in  excess  of 
25%  of  the  outstanding  voting  securities 
of  each  of  the  Acquired  Funds.  All  of 
these  securities  are  held  for  the  benefit 
of  others  in  a  trust,  agency,  custodial  or 
other  fiduciary  or  representative 
capacity. 

4.  On  July  29,  1999,  the  board  of 
directors  of  HTIF  (the  "Board"  or 
"HTIF")  and  the  board  of  trustees  of 
HIFT,  none  of  whom  are  "interested 
persons"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Disinterested  Directors/ 
Trustees"),  approved  the  Reorganization 
piusuant  to  which  the  assets  and 
liabilities  of  each  of  the  Acquired  Funds 
will  be  transferred  to  the  corresponding 
Acquiring  Fund  in  exchange  for  shares 
of  designated  classes  of  the 
corresponding  Acquiring  Fund 


'  A  registration  statement  for  the  five  shell 
Acquiring  Funds  is  expected  to  be  filed  in  February. 
2000.  and  it  is  anticipated  that  it  will  be  declared 
effective  on  or  before  May  1,  2000.  The  Acquiring 
funds  are  expected  to  commence  operations  upon 
the  consummation  of  the  Reorganization. 
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("Reorganiza  don  Plan").^  Shareholders 
of  each  of  th0  Acquired  Funds  will 
receive  sharets  of  the  corresponding 
Acquiring  Fiind  having  an  aggregate  net 
asset  value  &  [ual  to  the  aggregate  net 
asset  value  o  the  Acquired  Fund's 
shares  held  fa  y  each  shareholder,  as 
determined  o  n  the  closing  date  of  the 
Reorganization,  currently  anticipated  to 
occur  on  Mai  2,  2000.  The  value  of  the 
assets  of  the  '.  'unds  will  be  determined 
in  the  manne  r  set  forth  in  the  Funds' 
then  current  )rospectuses  and 
statements  ofiadditional  information.  As 
soon  as  practicable  after  the  closing 
date,  the  Acquiring  Fund  shares 
received  by  e  ich  Acquired  Fimd  will  be 
distributed  p,  -o  rata  to  the  shareholders 
of  the  Acquir  jd  Fimd  and  each 
Acquired  Fui  id  will  liquidate  and 
dissolve. 

5.  The  Acq  aired  Funds  and  the 
Acquiring  Fu  nds  fall  into  two 
categories.  First,  there  are  two  non- 
money  markat  funds  that  offer  or,  after 
the  Reorganisation,  will  offer  shares  in 
three  classes  (a  shares,  N  shares  and 
Institutional  ihares)  ("Non-Money 
Market  Fundi").  Second,  there  are  three 
Money  Markat  Funds  that  offer  or,  after 
the  Reorganisation,  will  offer  shares  in 
two  classes  (N  shares  and  Institutional 
shares)  ("Money  Market  Funds"). 

6.  Class  A  5  hares  of  the  Funds  are 
subject  to  a  n;  aximum  front-end  sales 
load  of  5.50*X  ,  a  maximum  contingent 
deferred  sales  charge  ("CDSC")  of 
1.00%,  and  a  maximum  .35%  rule  12b- 
1  fee.  Class  N  shares  of  the  Funds  are 
subject  to  a  n:  aximum  .25%  service  fee, 
and  class  N  s\  lares  of  the  Money  Market 
Funds  have  a  maximum  .10%  rule  12b- 
1  fee.  None  o:  the  class  N  shares  is 
subject  to  a  fr  3nt-end  sales  charge  of 
CDSC.  Institu  :ional  shares  eire  offered 
without  servi  ;e  fees,  front-end  sales 
charges,  CDS(  :s  or  12b-l  fees.  For 
purposes  of  c  dcuiating  the  CDSCs  on 
class  A  share! ,  shareholders  of  class  A 
shares  of  eacl  of  the  Non-Money  Market 
Acquired  Fur  ds  will  be  deemed  to  have 
held  the  class  A  shares  of  the 
correspondin  5  Acquiring  Fund  since  the 
date  the  shan  holders  initially 
purchased  the  Class  A  shares  of  the 
Acquired  Furd.  Chareholders  of  the 
Acquired  Funds  will  not  incur  any  sales 
charges  in  coi  inection  with  the 
Reorganizatio  a.  Harris  Bank  assumed 
approximate]  r  one  half  of  the  proxy 
costs,  and  the  shareholders  of  the 
Acquired  Fur  ds  will  pay  the  remainder 
of  the  Reorgai  lization  expenses,  as 


2  Prior  to  the  i 
Reorganization  PI  ii 
discharge  substaif  iallv 
Acquiring  Fund 
liabilities  of  the 


plementation  of  the 
n,  the  Acquired  Funds  intend  to 
all  of  their  liabilities.  Each 
ill  assume  all  remaining 
irresponding  Acquired  Fund. 


determined  by  the  Board  of  each 
Acquired  Fund. 

7.  The  Board  of  each  Acquired  Fund, 
consisting  solely  of  Disinterested 
Directors,  found  that  the  Reorganization 
is  in  the  best  interests  of  the  Acquired 
Fund,  and  that  the  interests  of  existing 
shareholders  of  the  Acquired  Fund  will 
not  be  diluted  as  a  result  of  the 
Reorganization.  During  its  deliberations, 
the  Board  reviewed,  among  other  things: 
(a)  the  terms  and  conditions  of  the 
Reorganization;  (b)  the  investment 
advisory  and  other  fees  projected  to  be 
paid  by  the  Acquiring  Fund,  and  the 
projected  expense  ratio  of  the  Acquiring 
Fund  as  compared  to  that  of  the 
Acquired  Fund;  (c)  the  investment 
objectives,  strategies,  investment  risks, 
policies  and  limitations  of  the  Acquiring 
Fund  and  their  compatibility  with  those 
of  the  Acquired  Fund;  (d)  the  potential 
economies  of  scale  to  be  gained  from 
combining  the  assets  of  the  Acquired 
Fimd  into  the  Acquiring  Fund;  and  (e) 
the  anticipated  tax-free  nature  of  the 
Reorganization. 

8.  The  Reorganization  is  subject  to  a 
niunber  of  conditions  precedent, 
including  that:  (a)  the  shareholders  of 
each  of  the  Acquired  Fimds  will  have 
approved  the  Reorganization  Plan;  (b) 
applicants  will  have  received  exemptive 
relief  from  the  SEC;  (c)  a  registration 
statement  under  the  Securities  Act  of 
1933  for  the  Acquiring  Fimds  will  have 
become  effective;  and  (d)  an  opinion  of 
counsel  is  received  with  respect  to  the 
tax-free  natiire  of  the  Reorganization. 
The  Reorganization  Plan  may  be 
terminated  by  mutual  written  consent  of 
the  Boards  of  HTIF  and  HIFT  at  any 
time  prior  to  the  closing.  Applicants 
agree  not  to  make  any  material  changes 
to  the  Reorganization  Plan  without  prior 
SEC  approval. 

9.  Tne  definitive  proxy  statement  was 
filed  with  the  SEC  on  October  25,  1999. 
A  special  meeting  of  the  shareholders  of 
the  Acquired  Funds  was  held  on 
November  29,  1999,  at  which  the 
shareholders  approved  the 
Reorganization  Plan. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  security 
to,  or  purchasing  any  security  from,  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include:  (a)  any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person;  (b) 
any  person  5%  or  more  of  whose 
securities  are  directly  or  indirectly 


owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person;  (c)  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  imder  common  control 
with  the  other  person,  and  (d)  if  the 
other  person  is  an  investment  company, 
any  investment  adviser  of  that  company. 
Applicants  state  that  the  Funds  may  be 
deemed  affiliated  persons  and  thus  the 
Reorganization  may  be  prohibited  by 
section  17(a). 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  1 7(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  afKliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied.  Applicants  believe  that  they 
may  not  rely  on  rule  17a-8  in 
connection  with  the  Reorganization 
because  the  Funds  may  be  deemed  to  be 
affiliated  for  reasons  other  than  those  set 
forth  in  the  rule.  By  virtue  of  the  direct 
or  indirect  ownership  by  the  Harris 
Group  of  more  than  25%  of  the 
outstanding  voting  securities  of  each  of 
the  Acquired  Funds,  each  of  the 
Acquired  Funds  may  be  deemed  an 
affiliated  person  of  an  affiliated  person 
of  each  of  the  corresponding  Acquiring 
Fund.  In  addition,  because  of  this 
ownership,  the  Fimds  may  be  deemed  to 
be  under  common  control,  and  thus 
affiliated  persons  under  Section 
2(a)(3)(C)  of  the  Act. 

3.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  provisions  of  section  1 7(a)  if 
the  evidence  establishes  that  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

4.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  them 
from  section  17(a)  of  the  Act  to  the 
extent  necessary  to  permit  applicants  to 
consummate  the  Reorganization. 
Applicants  submit  that  the 
Reorganization  satisfies  the  standards  of 
section  17(b)  of  the  Act.  Applicants  state 
that  the  Board  of  HTIF,  including  a 
majority  of  its  Disinterested  Directors, 
found  that  participation  in  the 
Reorganization  is  in  the  best  interests  of 
each  of  the  Acquired  Funds,  and  that 
the  interests  of  the  existing  shareholders 
will  not  be  diluted  as  a  result  of  the 
Reorganization.  Applicants  also  note 
that  the  exchange  of  the  Acquired 
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Funds'  assets  for  shares  in  the  Acquiring 
Funds  will  be  based  on  the  Funds' 
relative  net  asset  values. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  imder  delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-2449  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

{Investment  Company  Act  Release  No. 
24269:812-11630] 

Salomon  Smith  Barney  Inc.,  et  al.; 
Notice  of  Application 

January  28,  2000. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  an  application  under 

section  6{c)  of  the  Investment  Company 

Act  of  1940  (the  "Act")  for  an 

exemption  from  section  12(d)(3)  of  the 

Act,  and  under  sections  6(c)  and  17(b) 

of  the  Act  for  an  exemption  from  section 

17(a)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  that  would  permit  (a) 
certain  series  of  unit  investment  trusts 
to  invest  up  to  10.5%,  certain  other 
series  to  invest  up  to  15.5%,  and  certain 
other  series  to  invest  up  to  20.5%  of 
their  respective  total  assets  in  securities 
of  issuers  that  derived  more  than  15% 
of  their  gross  revenues  in  their  most 
recent  fiscal  year  from  securities  related 
activities;  and  (b)  certain  series  to  sell 
portfolio  securities  to  certain  new  series. 
APPLICANTS:  Salomon  Smith  Barney  Inc. 
(the  "Sponsor"),  The  Uncommon  Values 
■Trust,  Equity  Focus  Trusts,  Angels  with 
Dirty  Faces  Trust,  The  CountryFund 
Opportunity  Trust,  Robinson-Hxmiphrey 
Annual  Themes  Series  and  certain  other 
future  unit  investment  trusts  sponsored 
by  the  Sponsor  (collectively,  the 
"Trusts"  and  the  various  series  of  the 
Trusts,  each  a  "Series"). 
FILING  DATES:  The  application  was  filed 
on  May  26,  1999.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  diu-ing  this  notice  period, 
the  substance  of  which  is  reflected  in 
this  notice. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  SEC  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22,  2000;  and  should  be 


accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the^ 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  DC  20549- 
0609.  Applicants,  7  World  Trade  Center, 
36th  Floor,  New  York,  NY  10048. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Mundt,  Branch  Chief,  at 
(202)  942-^564  (Office  of  hivestment 
Company  Regulation,  Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  DC  20549- 
0102  (tel.  202-942-8090). 

Applicants'  Representations 

1 .  Each  Trust  is  a  unit  investment 
trust  registered  under  the  Act  with 
multiple  series.  Each  Trust  is  created  by 
a  trust  indenture  between  the  Trust,  the 
Sponsor,  and  the  Chase  Manhattan 
Bank,  which  is  a  bank  within  the 
meaning  of  section  2(a)(5)  of  the  Act 
that  satisfies  the  criteria  in  section  26(a) 
of  the  Act  and  is  imaffiliated  with  the 
Sponsor  (the  "Trustee").  Applicants 
also  request  belief  for  any  future  Trust 
sponsored  by  the  Sponsor.' 

2.  Certain  Series  of  the  Trusts  will 
hold  a  portfolio  of  common  stocks  of 
growth  companies  (each  such  Series,  a 
"Growth  Series").  The  investment 
objective  of  each  Growth  Series  is  to 
seek  capital  appreciation.  Other  Series 
(each  an  "Index  Series")  will  hold  a 
portfolio  of  common  stocks  which 
represent  a  portion  of  a  specific  index. 
The  investment  objective  of  each  Index 
Series  is  to  seek  a  greater  total  return 
than  that  achieved  by  the  stocks 
comprising  the  entire  related  index  over 
the  life  of  the  Index  Series. 

3.  Certain  of  the  Index  Series  (each,  a 
"Ten  Series")  will  invest  approximately 
10%,  but  no  more  than  10.5%  of  their 
total  assets  in  each  of  the  ten  common 
stocks  in  the  Dow  Jones  Industrial 
Average  ("DJIA"),  the  Financial  Times 
Industrial  Ordinary  Share  Index  ("FT 
hidex"),  the  Nikkei  225  Index  (the 
"Nikkei  Index"),  or  the  Hang  Seng  Index 
(each  an  "Index,"  and  together  the 


"Indexes"),  as  the  case  may  be.  having 
the  highest  dividend  yields  no  more 
than  three  business  days  prior  to  the 
Ten  Series'  initial  date  of  deposit. 
Certain  other  Index  Series  (each,  a  "Five 
Series")  will  invest  approximately  20%, 
but  in  no  event  more  than  20.5%,  of 
their  total  assets  in  each  of  the  five 
lowest  dollar  price  per  share  stocks  of 
the  ten  common  stocks  in  one  of  the 
Indexes,  as  the  case  may  be,  having  the 
highest  dividend  yields  no  more  than 
three  business  days  prior  to  the  Five 
Series'  initial  date  of  deposit.  The  other 
Index  Series  (each  a  "Ten/A+  Series") 
will  invest  approximately  50%  of  their 
total  assets  in  the  ten  common  stocks 
contained  in  the  DJIA  having  the  highest 
dividend  yields  and  50%  in  the 
common  stocks  contained  in  the  DJIA 
having  a  quality  ranking  of  A+  by 
Standard  &  Poor's  ("S&P")  no  more  than 
three  business  days  prior  to  the  Ten/A+ 
Series  initial  date  of  deposit.^ 

4.  Applicants  state  that  each  of  the 
Indexes  is  a  recognized  indicator  of  the 
stock  market  in  its  respective  country, 
and  that  S&P  has  been  ranking  common 
stock  for  quality  since  1956.  ^  The 
publishers  of  the  Indexes  and  S&P  are 
not  affiliated  with  any  Index  Series  or 
the  Sponsor,  and  do  not  participate  in 
any  way  in  the  creation  of  any  Index 
Series  or  the  selection  of  its  stocks.  The 
common  stocks  included  in  the  Indexes 
may  include  stocks  of  issuers  that  derive 
more  than  15%  of  their  gross  revenues 
from  securities  related  activities,  as  that 
term  is  defined  in  rule  12d3-l  imder  the 
Act,  as  discussed  below  ("Securities 
Related  Issuers"). 

5.  The  securities  deposited  in  each 
Index  Series  will  be  chosen  solely 
according  to  the  formulas  described 
below,  and  will  not  necessarily  reflect 
the  research  opinions  or  buy  or  sell 
recommendations  of  the  Sponsor.  The 
Sponsor  is  authorized  to  determine  the 
date  of  deposit,  to  purchase  seciuities 
for  deposit  in  the  Index  Series,  and  to 


>  All  existing  Trusts  that  intend  to  rely  on  the 
order  are  named  as  applicants.  Any  existing  of 
future  Trust  that  relies  on  the  order  in  the  future 
will  comply  with  the  terms  and  conditions  of  the 
application. 


'  Applicants  state  that  the  number  of  common 
stocks  listed  on  the  DJIA  thai  have  received  S&P 
ratings  of  A+  has  ranged  from  six  to  eleven  stocks 
over  the  past  25  years. 

^  The  DJIA,  which  is  owned  by  Dow  Jones  & 
Company,  Inc..  comprises  30  widely-held  common 
stocks  listed  on  the  New  York  Stock  Exchange, 
which  are  chosen  by  the  editors  of  The  Wall  Street 
Journal.  The  FT  Index  comprises  30  widely-held 
common  stocks  listed  on  the  London  Stock 
Exchange,  which  are  chosen  by  the  editors  of  The 
Financial  Times.  The  Nikkei  Index  comprises  225 
common  stocks  listed  on  the  Tokyo  Slock 
Exchange.  The  Hang  Seng  index  comprises  33 
common  stocks  listed  on  the  Stock  Exchange  of 
Kong,  Ltd.  "A+"  is  the  highest  S&P  ranking  for. 
earning  and  dividends  of  common  stock  and  is 
based  on  per-share  earnings  and  dividend  records 
of  the  most  recent  ten  years. 
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supervise  ea(  h  Index  Series'  portfolio. 
The  Sponsor  will  have  no  discretion  as 
to  which  securities  are  purchased. 

6.  The  Ind(  x  Series'  portfolios  will 
not  be  active  y  meinaged.  Sales  of 
portfolio  seci  irities  will  be  made  in 
connection  v  ith  redemptions  of  units, 
payment  of  ecpenses,  and  the 
termination  c  f  an  Index  Series.  The 
Sponsor  has  i  lo  discretion  as  to  when 
securities  wil  1  be  sold  except  that  it  is 
authorized  to  sell  securities  in 
extremely  limited  circiunstances,  such 
as  when  an  is  suer  defaults  on  the 
payment  of  ajiy  outstanding  obligations, 
or  when  the  j  irice  of  a  security  has 
declined  to  such  an  extent  or  other 
credit  factors  exist  so  that  in  the  opinion 
of  the  Sponsc  r,  it  would  be  detrimental 
to  the  Index  J  eries  to  retain  the 
securities.  The  adverse  financial 
condition  of  i  Ji  issuer  will  not 
necessarily  re  quire  the  sale  of  its 
secujities  fi-oi  n  an  Index  Series' 
portfolio. 

7.  Certain  3eries  have  either  (i)  a 
contemplated  date  ("Rollover  Date")on 
which  unitho  [ders  in  a  terminating 
Series  ("Tenr  inating  Series")  may  at 
their  option  r  ideem  their  units  and 
receive  units  jf  a  subsequent  Series  of 
the  same  type  ("New  Series"),  which 
will  be  create  1  on  or  about  the  Rollover 
Date  or  (ii)  a  c  ontemplated  date  or  dates 
(an  "Exchangj  Date")  on  which 
unitholders  in  an  existing  series  (the 
"Exchange  Se  ries")  may  at  their  option 
redeem  their ;  inits  and  receive  units  of 
a  New  Series  vhich  is  created  on  or 
about  the  Exc  lange  Date  (the 
Terminating  J  eries  and  Exchange  Series 
collectively,  t  le  "Rollover  Series"). 

8.  Certain  R  Dllover  Series  may  have  a 
portfolio  cont  lining  equity  securities 
many,  if  not  a  1,  of  which  are  either  (i) 
listed  by  the  i  ponsor  on  a  "top  picks" 
list  dissemina  ted  to  customers  and  the 
general  public  as  securities 
recommendec  for  purchase  ("Top  Picks 
Securities")  and  that  have  (a)  a 
minimum  ma  ket  capitalization  of  U.S. 
$1  billion  and  (b)  had  an  average  daily 
trading  volum  e  in  the  preceding  60 
trading  days  cf  at  least  50,000  shares 
equal  in  value  to  at  least  U.S.  $250,000 
on  a  Qualifiec  Exchange  (defined 
below),  or  (ii)  are  not  Top  Picks 
Securities  anc  are  actively  traded  (i.e., 
have  had  an  a  /erage  daily  trading 
volume  in  the  preceding  six  months  of 
at  least  500  sh  Eires  equal  in  value  to  at 
least  U.S.  $25,000)  on  an  exchange  (a 
"Qualified  Exchange")  which  is  either 
(a)  a  national ;  ecurities  exchange  which 
meets  the  qua  ifications  of  Section  6  of 
the  Securities  Exchange  Act  of  1934,  fb) 
a  foreign  secui  ities  exchange  (a 
"Qualified  Exchange")  which  meets  the 
qualifications  set  out  in  the  proposed 


amendment  to  Rule  12d3-l  (d)(6)  under 
the  Act  as  proposed  by  the  SEC  *  and 
which  releases  daily  closing  prices  or  (c) 
the  Nasdaq-National  Market  System 
("Nasdaq-NMS")  (securities  meeting  the 
preceding  tests  in  (i)  and  (ii)  above  are 
referred  to  as  "Qualified  Seciurities"). 

9.  Applicants  state  that  there  is 
normally  some  overlap  form  one  year  to 
the  next  in  the  stocks  having  the  highest 
dividend  yields  in  each  of  the  Indexes, 
as  well  as  the  DJIA  stocks  rated  A+  by 
S&P.  The  Sponsor  anticipates  that  there 
will  be  some  overlap  from  one  year  to 
the  next  in  the  stocks  selected  for  the 
portfolios  of  a  Growth  Series  that  is  a 
Rollover  Series  and  a  Growth  Series  that 
is  a  New  Series.  Absent  the  requested 
relief,  each  Rollover  Series  would  sell 
all  of  its  securities  and  each  New  Series 
investing  in  any  of  theses  securities 
would  acquire  them  on  the  applicable 
Qualified  Exchange.  This  procedure 
would  result  in  the  unitholders  of  both 
the  Rollover  Series  and  the  New  Series 
incvuring  brokerage  conmiissions  on  the 
same  securities. 

Applicants'  Legal  Analysis 

A.  Purchases  of  Stocks  of  Securities 
Related  Issuers  in  Excess  of  Rule  12d3- 
1  Umits 

1.  Section  12(d)(3)  of  the  Act,  with 
limited  exceptions,  prohibits  an 
investment  company  form  acquiring  any 
seciuity  issued  by  any  person  who  is  a 
broker,  dealer,  underwriter,  or 
investment  adviser.  Rule  12d3-l  under 
the  Act  exempts  the  purchase  of 
securities  of  a  Secxmties  Related  Issuer, 
provided  that,  cunong  other  things, 
inmiediately  after  the  acquisition,  the 
acquiring  company  has  invested  not 
more  than  five  percent  of  the  value  of 
its  total  assets  in  securities  of  the 
Securities  Related  Issuer.^ 

2.  As  noted  above,  applicants  state 
that  some  of  the  stocks  comprising  the 
Indexes  include  securities  of  Securities 


■*  Investment  Company  Act  Release  No.  17096 
(Aug.  3.  1989)  (proposing  amendments  to  rule 
12d3-l).  The  proposed  amended  rule  defined  a 
"Qualified  Foreign  Exchange"  to  mean  a  stock 
exchange  in  a  country  other  than  the  United  States 
where  (a)  trading  generally  occurred  at  least  four 
days  a  week;  (b)  there  were  limited  restrictions  on 
the  ability  of  acquiring  companies  to  trade  their 
holdings  on  the  exchange:  (c)  the  exchange  had  a 
trading  volume  in  stocks  for  the  previous  year  of  at 
least  U.S.  S7.5  billion;  and  (d)  the  exchange  had  a 
turnover  ratio  for  the  preceding  year  of  least  20% 
of  its  market  capitalization.  The  version  of  the 
amended  rule  that  was  adopted  did  not  include  the 
part  of  the  proposed  amendment  defining  the  term 
"Qualified  Foreign  Exchange." 

5  Under  rule  12d3-l,  a  Securities  Related  Issuer 
is  a  person  that  derives  more  than  15%  of  its  gross 
revenues  from  activities  as  a  broker,  dealer, 
underwriter,  investment  adviser  registered  under 
the  Investment  Advisers  Act  of  1940,  or  investment 
adviser  to  a  registered  investment  company- 


Related  Issuers.  Applicants  assert  that, 
in  order  to  comply  with  rule  12d3-l, 
absent  the  requested  relief,  each  Index 
Series  may  be  precluded  from  most 
effectively  implementing  its  investment 
objective. 

3.  Under  section  6(c),  SEC  may 
exempt  classes  of  transactions,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

4.  Applicants  request  an  exemption 
under  section  6(c)  fi'om  section  12(d)(3) 
to  permit  a  Ten  Series  to  invest  up  to 
approximately  10%,  but  in  no  event 
more  than  10.5%,  of  the  value  of  its 
total  assets  in  securities  of  a  Securities 
Related  Issuer,  to  permit  a  Ten/A+ 
series  to  invest  up  to  15%,  but  in  no 
event  more  than  15.5%  of  the  value  of 
its  total  assets  in  securities  of  a 
Securities  Related  Issuer,  and  to  permit 
a  Five  Series  to  invest  up  to 
approximately  20% ,  but  in  no  event 
more  than  20.5%,  of  the  value  of  its 
total  assets  in  securities  of  a  Securities 
Related  Issuer. 

5.  Applicants  state  that  the  proposed 
transactions  satisfy  the  requirements  of 
section  6(c).  Applicants  state  that 
section  12(d)(3)  was  intended  to  prevent 
investment  companies  from  exposing 
their  assets  to  the  entrepreneurial  risks 
of  securities  related  businesses,  to 
prevent  potential  conflict  so  interest, 
and  to  eliminate  certain  reciprocal 
practices  between  investment 
companies  and  securities  related 
businesses.  One  potential  conflict  could 
occur  if  an  investment  company 
purchased  securities  or  other  interests 
in  a  broker-dealer  to  reward  that  broker- 
dealer  for  selling  fund  shares,  rather 
than  solely  on  investment  merit. 
Applicants  state  that  this  concern  does 
not  arise  in  connection  with  the  Index 
Series  because  the  selection  of  securities 
is  based  on  certain  set  formulas,  and 
neither  the  Index  Series  nor  the  Sponsor 
has  discretion  in  choosing  the  securities 
of  a  Securities  Related  Issuer  or  the 
amount  purchased. 

6.  Applicants  also  state  that  the  effect 
of  an  Index  Series'  purchase  on  the 
stock  of  a  Securities  Related  Issuer 
would  be  de  minimis.  Applicants  assert 
that  the  Securities  Related  Issuers 
represented  in  the  Indexes  are  widely 
held  and  have  active  markets,  and  that 
potential  purchases  by  any  Index  Series 
would  represent  an  insignificant 
amount  of  the  outstanding  common 
stock  and  trading  volume  of  any  of  these 
Securities  Related  Issuers. 

7.  Another  potential  conflict  of 
interest  could  occur  if  an  investment 
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company  directed  brokerage  to  a  broker- 
dealer  in  which  the  company  has 
invested  to  enhance  the  broker-dealer's 
profitability  or  to  assist  it  during 
financial  difficulty,  even  though  that 
broker-dealer  may  not  offer  the  best 
price  and  execution.  To  preclude  this 
type  of  conflict,  applicants  agree,  as  a 
condition  to  the  order,  that  no  company 
held  in  a  portfolio  of  an  Index  Series, 
nor  any  affiliated  person  of  the 
company,  will  act  as  a  broker  for  any 
Index  Series  in  the  purchase  or  sale  of 
any  security  for  such  Series'  portfolio. 

B.  Purchases  and  Sales  Between  Series 

1.  Section  17(a)  of  the  Act  prohibits 
an  affiliated  person  of  a  registered 
investment  company  from  selling 
securities  to,  or  purchasing  securities 
fi-om,  the  company.  Section  2(a)(3)  of 
the  Act  defines  an  'affiliated  person"  of 
another  person  to  include,  in  pertinent 
part,  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with,  the  other  person. 
Each  Series  will  have  a  common 
sponsor.  Since  the  Sponsor  of  a  series 
may  be  deemed  to  control  the  Series,  all 
of  the  series  may  be  deemed  to  be  under 
common  control  and  affiliated  persons 
of  each  other. 

2.  Rule  17a-7  under  the  Act  permits 
registered  investment  advisers, 
directors,  and/or  officers,  to  purchase 
securities  from,  or  sell  securities  to,  one 
another  at  an  independently  determined 
price,  provided  certain  conditions  are 
met.  Applicants  represent  that  they  will 
comply  with  all  of  the  provisions  of  rule 
17a-7,  other  than  paragraph  (e). 

3.  Paragraph  (e)  of  the  rule  requires  an 
investment  company's  board  of 
directors  to  adopt  and  monitor  certain 
procedxu'es  to  assure  compliance  with 
the  rule.  Since  a  unit  investment  trust 
does  not  have  a  board  of  directors,  the 
Series  would  be  unable  to  comply  with 
this  requirement. 

4.  Section  17(b)  of  the  Act  provides 
that  the  SEC  will  exempt  a  proposed 
transaction  from  section  1 7(a)  if 
evidence  establishes  that:  (a)  that  terms 
of  the  proposed  transaction  are 
reasonable  and  fair  and  do  not  involve 
overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  As  noted 
above,  section  6(c)  of  the  Act  provides 
that  the  SEC  may  exempt  classes  of 
transactions  if  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest,  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants 


request  relief  imder  sections  6(c)  and 
17(b)  to  permit  any  Rollover  Series  to 
sell  Qualified  Securities  to  a  New 
Series,  and  to  permit  the  New  Series  to 
purchase  the  Qualified  Securities. 

5.  Applicants  state  that  the  proposed 
transactions  satisfy  the  standards  of 
sections  6(c)  and  17(b).  Applicants 
represent  that  purchases  and  sales 
between  Series  will  be  consistent  with 
the  policy  of  each  Series.  Applicants 
state  that  the  Qualified  Securities  to  be 
sold  to  a  New  Series  will  be  Qualified 
Secimties  that  are  available  fro  a 
Rollover  Series  by  reason  of  units 
tendered  for  redemption  that  day  or 
termination  of  the  Rollover  Series. 
Applicants  note  that  the  Trustee  will 
continue  its  general  practice  of 
redeeming  units  of  an  Exchange  Series 
by  selling  securities  in  a  maimer  that 
maintains  the  same  portfolio 
composition,  and  in  the  same 
proportions,  as  prior  to  the  sale. 
Applicants  further  state  that  permitting 
the  proposes  transactions  would  result 
in  savings  on  brokerage  fees  for  the 
Series. 

6.  Applicants  state  that  the  condition 
that  the  Qualified  Securities  must  be 
actively  traded  on  a  Qualified  Exchange 
protects  against  overreaching.  In 
addition,  applicants  state  that  the 
Sponsor  will  make  an  initial 
determination  that  the  Rollover  Series 
and  the  New  Series  are  on  the  opposite 
side  of  a  transaction  in  Qualified 
Securities.  The  Sponsor  then  will  certify 
to  the  Trustee,  no  later  than  the  close  of 
business  on  the  business  day  following 
each  sale  from  a  Rollover  series  to  a 
New  Series:  (a)  that  the  transaction  is 
consistent  with  the  investment  objective 
and  policies  of  both  the  Rollover  Series 
and  the  New  Series,  as  recited  in  their 
respective  registration  statements  and 
reports  filed  under  the  Act,  (b)  the 
reason  that  the  Rollover  Series  is  selling 
the  Qualified  Securities,  (c)  the  date  of 
the  transaction,  (d)  how  the  securities 
being  sold  meet  the  definition  of 
Qualified  Securities  set  forth  in  the 
requested  order,  and  (e)  the  closing  sale 
price  of  the  Qualified  Securities  on  the 
Qualified  Exchange  for  the  date  the 
Qualified  Securities  are  sold  to  the  New 
Series  ("Sale  Date").  The  Trustee  will 
then  countersign  the  certificate,  unless, 
in  the  event  that  the  Trustee  disagrees 
with  the  closing  sales  price  listed  on  the 
certificate,  the  Trustee  immediately 
informs  the  Sponsor  orally  of  any  such 
disagreement  and  returns  the  certificate 
within  five  days  to  the  Sponsor  with 
corrections  duly  noted.  Upon  the 
Sponsor's  receipt  of  a  corrected 
certificate,  if  the  Sponsor  can  verify  the 
corrected  price  by  reference  to  an 
independently  published  list  of  closing 


sales  prices  for  the  date  of  the 
transaction,  the  Sponsor  will  ensure  that 
the  price  of  the  units  of  the  New  Series, 
and  distributions  to  holders  of  the 
Rollover  Series  with  regard  to 
redemption  of  their  units  or  termination 
of  the  Rollover  Series,  accurately  reflect 
the  corrected  price.  To  the  extent  that 
the  Sponsor  disagrees  with  the  Trustee's 
corrected  price  by  reference  to  a 
mutually  agreeable,  independently 
published  list  of  closing  sales  prices  for 
the  date  of  the  transaction. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

A.  Purchases  of  Stocks  of  Securities 
Related  Issuers  in  Excess  of  Rule  12d3- 
1  Limits 

No  company  held  in  a  Ten  Series 
portfolio,  a  Five  Series  portfolio,  or  a 
Ten/A+Series  portfolio,  nor  any 
affiliated  person  of  the  company,  will 
act  as  broker  for  any  Ten  Series,  any 
Five  Series  or  any  "Ten/A+Series  in  the 
purchase  or  sale  of  any  security  for  such 
Series'  portfolio. 

B.  Purchases  and  Sales  Between  Series 

1.  Each  sale  of  Qualified  Securities  by 
a  Rollover  to  a  New  Series  will  be 
effected  at  the  closing  price  of  the 
Qualified  Securities  sold  on  a  Qualified 
Exchange  on  the  Sale  Date,  without  any 
brokerage  charges  or  other  remuneration 
except  customary  transfer  fees,  if  any. 

2.  The  nature  and  conditions  of  such 
transactions  will  be  fully  disclosed  to 
investors  in  the  prospectus  of  each 
Rollover  Series  and  New  Series. 

3.  The  Trustee  of  each  Rollover  Series 
and  New  Series  will  review  the 
procedures  relating  to  the  sale  of 
securities  from  a  Rollover  Series  and  the 
purchase  of  those  securities  for  deposit 
in  a  New  Series,  and  make  such  changes 
to  the  procedures  as  the  Trustee  deems 
necessary  to  ensure  compliance  with 
paragraphs  (s)  through  (d)  of  rule  17a- 
7. 

4.  A  written  copy  of  these  procedures 
and  a  written  record  of  each  transaction 
effected  pursuant  to  the  order  will  be 
maintained  as  provided  in  rule  17a-7(f). 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  00-2450  Filed  2-3-00;  8:45  am) 
BILUNG  CODE  WIO-OI-M 
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SECURITIES)  AND  EXCHANGE 
COMMISSION 

Sunshine  Adt  Meeting 


Notice  is 
the  provisioi^ 
Sunshine  Ac 
Securities 
will  hold  the 
the  week  of 


an! 


h  sreby  given,  pursuant  to 
of  the  Government  in  the 
Puh.  L.  94-409,  that  the 
Exchange  Conunission 
following  meeting  during 

February  7,  2000. 

A  closed  m  eeting  will  be  held  on 
Wednesday,  ^'ebruary  9,  2000  at  11:00 
a.m. 

Commissio  ner  Unger,  as  duty  officer, 
determined  t|iat  no  earlier  notice  thereof 
was  possible, 

Commissio  aers,  Coimsel  to  the 
Commissions  rs,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  th  e  closed  meeting.  Certain 
staff  member!  i  who  have  an  interest  in 
the  matters  m  ay  also  be  present. 

The  Genera  1  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  e:  cemptions  set  forth  in  5 
U.S.C.  552b(c|(4),  (8),  (9){A)  and  (10) 
and  17  CFR  2  )0.402(a)(4),  (8),  (9)(A)  and 
(10),  permit  c  ansideration  for  the 
scheduled  irn  tters  at  the  closed  meeting. 

Commissio  ler  Unger,  as  duty  officer, 
voted  to  cons  der  the  item  listed  for  the 
closed  meetii  g  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  sche(  uled  for  Wednesday, 
February  9,  21  )00  is:  amicus 
participation, 

At  times,  changes  in  Conunission 
priorities  reqi  lire  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  a  id  to  ascertain  what,  if 
any,  matters  b  ave  been  added,  deleted 
or  postponed,  please  contact:  The  office 
of  the  Secreta  y  at  (202)  942-7070. 

Dated:  Februi  ry  2,  2000. 
Jonathan  G.  Ka|z, 
Secretary. 
(FR  Doc.  0O-27fel  Filed  2-2-00;  4:02  pm) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42366;  RIe  No.  SR-DTC- 
00-01] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to  an 
interpretation  of  an  Existing  Rule 
Pertaining  to  the  Direct  Registration 
System 

January  28.  2000. 

Piu-suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  20,  2000,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Seciuities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interest  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  provides  an 
interpretation  of  DTC's  rule  relating  to 
the  Profile  Modification  System  featiue 
of  the  Direct  Registration  System 
facility. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  piu-pose  of  the  proposed  rule 
change  is  to  provide  an  interpretation 
with  respect  to  the  meaning  of  DTC's 
current  rule  relating  to  the 
administration  of  the  Direct  Registration 
System  ("DRS")  facility  and  the  Profile 


Modification  System  ("Profile"),  a 
specific  featiire  of  the  DRS  facility.^ 
Under  DTC's  rule,  only  those  DRS 
limited  participants'*  who  "implement 
Profile"  are  allowed  to  make  additional 
seciu-ities  eligible  for  inclusion  in  DRS.^ 
With  this  filing,  DTC  is  interpreting  the 
phrase  "implements  Profile"  to  be 
satisfied  when  a  DRS  limited  participant 
enters  into  a  written  agreement  with 
DTC  stating  that  the  DRS  limited 
participant  will  continue  to  use  DRS, 
including  Profile,  when  Profile  becomes 
operational.  DTC  wrill  make  Profile 
operational  using  either  an  electronic 
medallion  program  ^  or  a  screen-based 
indemnity.  7 

In  the  case  of  a  screen-based 
indemnity,  before  an  instruction  relating 
to  a  customer's  DRS  position  is 
permitted  to  be  sent  via  DRS  to  the  DRS 
limited  participant,  a  DTC  participant 
would  have  to  agree  to  a  screen-based 
indemnity  in  substantially  the  following 
form: 

(1)  Participant  represents  that  it  has 
customer  authority  for  the  request 
appearing  on  the  following  screen  and 
that  all  information  shown  is  accurate 
and  complete,  except  that,  with  respect 

•to  the  taxpayer  identification  number 
included  in  such  information,  to  the 
best  knowledge  of  participant,  such 
information  is  acciuate  and  complete; 
and 

(2)  Participant  indemnifies  the  issuer 
and  its  transfer  agent  against  any  breach 
of  such  representations  in  connection 
with  the  transaction  that  is  the  subject 
of  such  request. 

DTC  believes  that  the  proposed  rule 
^  change  is  consistent  with  the 
requirements  of  Section  1 7A  of  the  Act « 


•  15  U.S.C.  78s(b)(l). 

2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 


3  For  a  description  of  the  DRS  fecihty 
administered  by  DTC,  see  Securities  Exchange  Act 
Release  No.  37931  (November  7, 1996).  61  FR  58600 
(November  15,  1996)  [File  No.  SR-DTC-96-15] 
(order  relating  to  tlie  establishment  of  DRS); 
Securities  Exchange  Act  Release  No.  41862 
(September  10.  1999),  64  FR  51162  (September  21, 
1999)  [file  No.  SR-DTC-99-16J  (order  relating  to 
implementation  of  the  Profile  Modification  System). 

*  A  DRS  Limited  Participant  is  a  transfer  agent 
who  is  permitted  under  DTC  rules  to  facilitate  DRS 
transactions.  Securities  Exchange  Act  Release  No. 
37931  (November  7.  1996),  61  FR  58600  (November 
15,  1996)  [File  No.  SR-DTC-96-15]. 

s/rf. 

^  Representatives  of  the  Newr  York  Stock 
Exchange,  which  operates  the  Medallion  Stamp 
Program  (a  signature  guarantee  program),  the 
Securities  Transfer  Association,  the  Securities 
Industry  Association,  and  issuers  have  been 
negotiating  in  order  to  implement  an  electronic 
medallion  program.  Such  an  electronic  medallion 
program  would  operate  under  a  mutually  agreed- 
upon  indenmification  agreement  that  would 
address  the  risks  undertaken  by  the  respective 
parties  participating  in  transferring  customer 
positions  in  DRS. 

'  DTC  will  be  to  submitting  to  the  Commission  in 
the  near  future  a  proposed  rule  change  to 
implement  Profile. 

»15  U.S.C.  78q-l. 
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and  the  rules  and  regulations 
thereunder  applicable  to  DTC  because  it 
clarifies  DTC's  interpretation  of  its  rule, 
thereby  eliminating  confusion  in  the 
industry  relating  to  the  implementation 
of  the  Profile  feature  and  providing  for 
more  expeditious  implementation  of 
Profile.  The  proposed  rule  change  will 
be  implemented  consistently  with  the 
safeguarding  of  securities  and  funds  in 
DTC's  custody  or  control  or  for  which 
it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  rule  change  has  been 
developed  through  discussions  with 
several  DTC  participants  and  DRS 
limited  participants.  Written  comments 
relating  to  the  proposed  rule  change 
have  not  yet  been  solicited  or  received 
on  the  proposed  rule  change.  DTC  will 
notify  the  Commission  of  any  written 
comments  received  by  DTC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  9  of  the  Act  and  Rule  19b- 
4(f)(1)  ^°  promulgated  thereunder 
because  the  proposal  interprets  the 
meaning  of  an  existing  rule.  At  any  time 
within  sixty  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

kiterested  persons  are  invited  to 
submit  written  data,  views,and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


change  that  are  filed  with  the 
Commission,  and  all  wTitten 
communications  relating  to  the 
proposed  rule  change  betweer)  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-00-01  and 
should  be  submitted  by  February  25, 
2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-2487  Filed  2-23-00;  8:45  am] 
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[Release  No.  34-42363;  File  No.  SR-NASD- 
00-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  a  Notice  to 
Members  on  Extended  Hours  Trading 

January  28,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"), '  and  Rule  19b-4  thereunder,  - 
notice  is  hereby  given  that  on  January 
11,  2000,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  NASD  Regulation, 
Inc.  ("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  NASD 
Regulation  has  designated  this  proposal 
as  one  constituting  a  stated  policy  and 
interpretation  with  respect  to  the 
meaning  of  an  existing  rule  under 
Section  19(b)(3){A)(i)  of  the  Act  <  and 
Rule  19b-4(f)(l)^  thereunder,  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 


9  15  U.S.C.  78s(b)(3)(A)(i). 
'017CFR  240.19b-4(f)(l).V 


iil7CFR20O.30-3(a)(12). 

115  U.S.C.  78s(b)(l)- 

^17CFR240.19b-4. 

MS  U.S.C.  78s(b)(3)(A)(i). 

•'17CFR240.19b-4|f)(l). 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  issuing  a  Notice 
of  Members  reminding  members  of  their 
obligation  under  just  and  equitable 
principles  of  trade  and  the  advertising 
rules  to  disclose  to  customers  the 
material  risks  of  extended  hours  trading. 
The  text  of  the  Notice  to  Members  is 
provided  below. 
***** 

NASD  Notice  to  Members 

Disclosure  To  Customers  Engaging  In 

Extended  Hours  Trading 
Suggested  Routing    . 
Legal  &  Compliance;  Senior 

Management 
Executive  Summary 

NASD  Regulation.  Inc.  (NASD 
Regulation)  reminds  members  of  their 
obligation  under  just  and  equitable 
principles  of  trade  and  the  advertising 
rule  to  disclose  to  customers  the 
material  risks  of  extended  hours  trading. 

A  model  disclosure  statement  is 
included  with  this  Notice  in  Attachment 
A. 

Questions  concerning  this  Notice  may 
be  directed  to  Gary  L.  Goldsholle, 
Assistant  General  Counsel.  Office  of 
General  Counsel.  NASD  Regulation,  at 
(202)  728-8104. 

Background  and  Discussion 

A  number  of  member  firms  recently 
have  started  offering  their  retail 
customers  various  opportunities  to  trade 
stocks  after  regular  market  hours  in 
what  is  known  as  "extended  hours 
trading."  An  even  greater  number  of 
member  firms  have  announced  plans  to 
offer  extended  hours  trading  in  coming 
months. 

The  growth  of  extended  hours  trading 
provides  retail  customers  with  greater 
opportunities  to  trade  securities  and 
manage  their  portfolios,  and  in  so  doing, 
provides  access  to  markets  that  were 
previously  limited  to  institutional 
customers.  Participation  in  extended 
hours  trading  may  offer  certain  benefits 
to  retail  customers,  but  entails  several 
material  risks.  Depending  on  the 
particular  extended  hours  trading 
environment,  these  risks  may  include: 

•  lower  liquidity 

•  high  volatility 

•  changing  prices 

•  unlinked  markets  - 

•  an  exaggerated  effect  from  news 

announcements;  and 

•  wider  spreads. 

In  light  of  these  risks,  members  have 
an  obligation  to  their  retail  customers  to 
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disclose  the  material  risks  of  extended 
hours  tradin ;  to  customers  before 
permitting  tjiem  to  engage  in  extended 
hours  trading.  NASD  Regulation 
commends  the  many  members  that  have 
already  provided  detailed  disclosures 
about  the  risks  of  extended  hours 
trading.  Thia  Notice  is  a  reminder  that 
these  disclosures  are  not  only  a  laudable 
business  praptice,  but  are  a  regulatory 
requirementjunder  just  and  equitable 
principles  of  trade. 

To  assist  itembers  with  their 
disclosure  oliligation,  NASD  Regidation 
has  developed  a  series  of  model 
disclosures  dealing  with  the  risks  of 
extended  hours  trading.  Members  are 
free  to  develop  their  own  disclosures  or 
modify  thesa  model  disclosures  to  meet 
their  particu  ar  disclosure  needs.  In 
some  cases,  members  may  need  to 
develop  addi  tional  disclosures  to 
address  such  issues  as  options  trading, 
options  exenises,  the  effect  of  stock 
splits,  divide  od  payments,  as  well  as 
any  addition  d  risks  that  may  arise  in 
the  future. 

In  addition ,  members  are  reminded 
that  Rule  2210  requires  that  all 
communicatj  ons  with  the  public  shall 
be  based  on  j  rinciples  of  fair  dealing 
and  good  ^t  ii,  and  that  exaggerated, 
unwarranted  or  misleading  statements 
are  prohibite  i.  Members  should  use 
caution  in  co  mmunications  with  the 
public  about  Lheir  extended  hours 
trading  systei  ns  to  ensure  that  these 
requirements  are  satisfied.  Members 
describing  ths  benefits  of  extended 
hours  trading  must  also  describe  the 
material  risk< . 

Finally,  m^bers  are  also  reminded 
that  in  Notici  of  Members  99-11,  NASD 
Regulation  d«  scribed  the  types  of 
general  disclcisure  that  firms  may  use  to 
inform  their  ( ustomers  about  the  risks 
associated  wi  th  stock  volatility.  In 
preparing  dis  closures  regarding 
extended  hou  rs  trading,  members  may 
wish  to  revie'  v  the  types  of  disclosure 
suggested  in  1  hat  Notice. 

Attachment  J  i 
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hoxu-s.  As  a  result,  yoior  order  may  only 
be  partially  executed,  or  not  at  all. 

•  Risk  of  Higher  Volatility.  Volatility 
refers  to  the  changes  in  price  that 
securities  undergo  when  trading. 
Generally,  the  higher  the  volatility  of  a 
security,  the  greater  its  price  swings. 
There  may  be  greater  volatility  in 
extended  hours  trading  than  in  regular 
market  hours.  As  a  result,  your  order 
may  only  be  partially  executed,  or  not 
at  all,  or  you  may  receive  an  inferior 
price  in  extended  hours  trading  than 
you  would  during  regxdar  market  hours. 

•  Risk  of  Changing  Prices.  The  prices 
of  securities  traded  in  extended  hours 
trading  may  not  reflect  the  prices  either 
at  the  end  of  regular  market  hours,  or 
upon  the  opening  the  next  morning.  As 
a  result,  you  may  receive  an  inferior 
price  in  extended  Lours  trading  than 
you  would  during  regidar  market  hours. 

•  Risk  of  Unlinked  Markets. 
Depending  on  the  extended  hours 
trading  system  or  the  time  of  day,  the 
prices  displayed  on  a  particidar 
extended  hours  trading  system  may  not 
reflect  the  prices  in  other  concurrently 
operating  extended  hours  trading 
systems  dealing  in  the  same  securities. 
Accordingly,  you  may  receive  an 
inferior  price  in  one  extended  hours 
trading  system  than  you  would  in 
another  extended  hours  trading  system. 

•  Risk  of  News  Announcements. 
Normally,  issuers  make  news 
announcements  that  may  affect  the  price 
of  their  securities  after  regular  market 
hours.  Similarly,  important  financial 
information  is  frequently  announced 
outside  of  regular  market  hoiu-s.  In 
extended  hours  trading,  these 
aimouncements  may  occur  during 
trading,  and  if  combined  with  lower 
liquidity  and  higher  volatility,  may 
cause  an  exaggerated  and  imsustainable 
effect  on  the  price  of  a  security. 

•  Risk  of  Wider  Spreads.  The  spread 
refers  to  the  difference  in  price  between 
what  you  can  buy  a  seciuity  for  and 
what  you  can  sell  it  for.  Lower  liquidity 
and  higher  volatility  in  extended  hoiu's 
trading  may  result  in  wider  than  normal 
spreads  for  a  particular  security. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  piupose  of  and  basis  for 
the  proposed  rule  change  arid  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 


summaries,  set  forth  in  Sections,  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

A  number  of  member  firms  have 
recently  started  offering  their  retail 
customers  opportunities  to  trade  stocks 
after  traditional  market  hours  in  what  is 
known  as  "extended  hours  trading."  An 
even  greater  number  of  member  firms 
have  annoimced  plans  to  offer  extended 
hours  trading  in  the  next  several 
months. 

The  growth  of  extended  houirs  trading 
provides  retail  customers  with  greater 
opportimities  to  trade  securities  and 
manage  their  portfolios,  and  in  so  doing, 
provides  access  to  markets  that  were 
previously  limited  to  institutional 
customers.  Participation  in  extended 
hours  trading  may  offer  certain  benefits 
to  retail  customers,  but  entails  several 
material  risks.  Depending  on  the 
particidar  extended  hours  trading 
environment,  these  risks  may  include: 
(1)  lower  liquidity;  (2)  higher  volatility; 
(3)  changing  prices;  (4)  imlinked 
markets;  (5)  an  exaggerated  effect  from 
news  announcements;  and  (6)  wider 
spreads.  In  light  of  these  risks,  NASD 
Regidation  believes  that  members  have 
an  obligation  to  their  retail  customers  to 
disclose  the  material  risks  of  extended 
hours  trading  before  permitting  them  to 
engage  in  extended  hours  trading. 

The  Notice  to  Members  states  that  just 
and  equitable  principles  of  trade  (NASD 
?.ule  2110)  require  members  to  disclose 
to  customers  the  material  risks  of 
extended  hours  trading.  The  Notice  to 
Members  also  states  that  the  advertising 
rule  (NASD  Rule  2210)  requires  that  all 
communications  with  the  public  shall 
be  based  upon  principles  of  fair  dealing 
and  good  faith,  and  that  members 
describing  the  benefits  of  extended 
hours  trading  must  also  describe  the 
material  risks. 

The  Notice  to  Members  does  not 
require  any  standardized  disclosure. 
However,  to  assist  members  with  their 
disclosure  obligations,  NASD 
Regulation  staff  has  developed  model 
extended  hours  trading  risk  disclosures 
that  address  each  of  the  six  factors 
identified  above.  The  model  disclosures 
are  provided  as  guidance  only.  Members 
will  be  bee  to  modify  the  model 
disclosures  or  draft  their  own 
disclosures,  so  long  as  all  of  the  material 
risk  factors  are  addressed. 
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2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
Notice  to  Members  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,5  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  member  firms 
that  permit  customers  to  engage  in 
extended  hours  trading  have  an 
obligation  under  just  and  equitable 
principles  of  trade  to  disclose  to  such 
customers  the  material  risks  of  extended 
hours  trading.  Similarly,  members  that 
advertise  the  opportunities  and  benefits 
of  extended  hours  trading  must  also 
disclose  the  materials  risks.  NASD 
Regulation  believes  that  this  Notice  to 
Members  is  an  important  element  to 
protect  investors  and  the  public  interest 
with  respect  to  extended  hours  trading.^ 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3){A)(i)  of  the  Act  ^  and  Rule  19b- 
4(fl(l)  ^  in  that  it  constitutes  a  stated 
policy  and  interpretation  with  respect  to 
the  meaning  of  an  existing  rule. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  piusuant  to 
Section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


S15U.S.C.  78o-3a))(6). 

«In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

■'  15  U.S.C.  78s(b)(3)(A). 

8 17  CFR  240.196-^(0(1). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  purposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-00-01  and  should  be 
submitted  by  February  25,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 9 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-2486  Filed  2-3-00;  8:45  am) 

BILUNG  CODE  8010-01-M 


DEPARTMENT  OF  STATE 

Office  of  Visa  Services 

[Public  Notice  3211] 

30-Day  Notice  of  Information 
Collection;  Petition  to  Classify  Special 
Immigrant  Under  INA  203(bH4)  as  an 
Employee  Or  Former  Employee  of  the 
U.S.  Government  Abroad,  Form  DS- 
1884 

summary:  The  Department  of  State  has 
submitted  the  following  information  to 
the  Office  of  Management  and 
Budget{OMB)  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement  of 
Form. 

Originating  Office:  CA/VO/F/P. 


9  17CFR200.30-3(a)(12). 


Title  of  Information  Collection: 
Petition  to  ClassifySpecial  Immigrants 
Under  INA  203(b)(4)  as  an  Employee  or 
Former  Employee  of  the  U.S. 
Government  Abroad. 

Frequency:  500. 

Form  Number:  DS-1884. 

Respondents:  Foreign  Applicants. 

Estimated  Number  of  Respondents: 
500. 

Average  Hours  Per  Response:  .5 
hours. 

Total  Estimated  Burden:  250  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  fiuictiuus 
of  the  agency,  including  whether  the 
information  will  have  practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  th§  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADDmONAL  INFORMATION:  Copies  of 
the  proposed  information  collection  and 
supporting  documents  may  be  obtained 
from  Daria  Darnell,  U.S.  Department  of 
State,  2401E  ST  NW,  RM  L-703, 
Washington,  DC  20520,  Tel:  202-663- 
1253.Public  comments  and  questions 
should  be  directed  to  the  State 
Department  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),Washington,  DC  20530,  (202) 
395-5871. 

Dated:  Januarv'  12,  2000. 
Nancy  H.  Sambaiew, 

Deputy  Assistant  Secretary  of  State  for  Visa 
Services. 

[FR  Doc.  00-2549  Filed  2-3-O0;  8:45  am] 
BILUNG  CODE  4710-06-U 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3189] 

Secretary  of  State's  Advisory 
Committee  on  Private  International 

Law:  Study  Group  Related  to  the 
Protection  of  Children  Conventions  and 
Agreements;  Meeting  notice 

There  will  be  a  public  meeting  of  a 
Study  Group  of  the  Secretary  of  State's 
Advisory  Committee  on  Private 
International  Law  on  Saturday,  February 
26,  2000,  to  discuss  international 
protection  of  children  issues.  The 
meeting  will  be  held  from  9:30  to  4:30 
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p.m.  in  rooi  i  208  Vanderbilt  Hall,  New 
York  Univefsity  School  of  Law,  40 
Washington!  Square  South,  New  York, 
New  York  1  )012.  The  meeting  is 
scheduled  tp  follow  the  Sixth  Annual 
Herbert  andiRose  L.  Rubin  Symposium 
on  Internatii  >nal  Law  taking  place  at  the 
School  of  L«  w  on  Friday,  February  25, 
2000,  presented  by  the  Journal  of 
International  Law  and  Politics: 
"Celebratinfl  Twenty  Years:  The  Past 
and  Promisa  of  the  1980  Hague 
Convention  pn  the  Civil  Aspects  of 
International  Child  Abduction." 

The  purpose  of  the  Study  Group 
meeting  is  to  assist  the  State  Department 
develop  United  States  policy  in  regard 
to  existing  and  possible  future 
international  arrangements  governing 
the  protectiqn  of  children.  Discussions 
will  center  an  the  1980  Hague 
Convention  bn  the  Civil  Aspects  of 
International  Child  Abduction;  the  1996 
Hague  Convention  on  Jurisdiction, 
Applicable  llaw,  Recognition, 
Enforcement  and  Cooperation  in 
Respect  of  Parental  Responsibility  and 
Measures  foi  the  Protection  of  Children; 
United  States  bilateral  arrangements  for 
the  enforcenjent  of  family  support 
obligations,  ttate  arrangemants  for  the 
enforcement  of  family  support 
obligations,  he  1956  United  Nations 
Convention  i  )n  the  Recovery  of 
Maintenance  Abroad,  and  the  proposed 
developmen  of  a  new  Hague 
convention  c  n  the  enforcement  of 
maintenance  obligations. 

Presentati(  ns  by  experts,  both 
domestic  an(  foreign,  at  the  New  York 
University  s]  mposium  on  Friday  will 
provide  a  coi  nprehensive  background 
on  the  1980  ,  abduction  and  1996 
Protection  Conventions.  In  particular, 
the  Study  Or  jup  will  consider  the 
advisability  (  f  seeking  signature  and 
ratification  o  'the  1996  Convention.  The 
issues  covert  d  by  these  conventions  are 
also  related  1 3  the  extent  and 
effectiveness  of  international 
maintenance  enforcement  and  the 
feasibility  of  the  United  States 
concluding  h  ilateral  arrangements.  The 
experience  o  the  United  States  at  the 
federal  and  s  ate  level  with  bilateral 
arrangement!  will  affect  the  policy 
positions  to  1  e  taken  by  the  United 
States  in  its  continuing  consideration  of 
such  arrangejnents  and  in  participating 
in  the  development  of  a  new 
multilateral  i  maintenance  convention  by 
the  Hague  Co  nference  on  Private 
International  Law. 

Persons  inl  erested  in  the  Study  Group 
or  in  attendii  g  the  February  26  meeting 
in  New  York  may  request  copies  of  the 
conventions  o  be  discussed,  the  United 
States  legisla  ion  authorizing  bilateral 
arrangements  and  the  report  of  the  1999 


Hague  Conference  meeting  on 
maintenance  conventions.  These 
documents  may  be  requested  from  Ms. 
Rosie  Gonzales  by  fax  at  (202)  776- 
8482,  by  telephone  at  (202)  776-8420 
(you  may  leave  your  request,  name, 
telephone  number  and  mailing  address 
on  the  answering  machine)  or  by  email 
to  (pildb@his.com] . 

Tne  Study  Group  meeting  is  open  to 
the  public  up  to  the  capacity  of  the 
meeting  room.  Persons  who  wish  to 
attend  the  meeting  should  notify  Ms. 
Gonzales  no  later  than  February  23,  and 
also  provide  their  company  or 
organization  affiliation,  mailing  and 
email  addresses  and  fax  and  telephone 
numbers.  Any  person  who  is  unable  to 
attend,  but  wishes  to  have  his  or  her 
views  considered,  may  send  comments 
to  Ms.  Gonzales  at  the  above  fax  number 
or  email  address  or  may  address  them 
to  the  office  of  the  Assistant  Legal 
Adviser  for  Private  International  Law 
(L/PIL),  Suite  203,  South  Building,  2430 
E  Street,  NW,  Washington,  DC  20037- 
2856. 

Persons  who  are  also  interested  in  and 
want  information  about  the  symposium 
on  Friday,  February  25  should  contact 
Ms.  Karin  Wolfe,  Senior  Symposium 
Editor,  Joiunal  of  International  Law  and 
Politics,  New  York  University  School  of 
Law,  110  West  Third  Street,  New  York. 
NY  10012-1074;  phone:  (212)  998-6520, 
fax:  (212)  995-4032. 

Jeffrey  D.  Kovar, 

Assistant  Legal  Adviser  for  Private 

International  Law. 

IFR  Doc.  00-2548  Filed  2-3-00:  8:45  am) 

BILUNG  CODE  4710-08-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Port 
Coiumbus  international  Airport, 
Columbus,  OH 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Columbus 
Municipal  Airport  Authority  for  Port 
Columbus  International  Airport  imder 
the  provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  Part 
150  are  in  compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  is  January  3,  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Jagiello,  Federal  Aviation 
Adininistration,  Great  Lakes  Region, 
Detroit  Airports  District  Office,  DET 
ADO-670.1,  Willow  Run  Airport.  East, 
8820  Beck  Road,  Belleville,  Michigan 
48111,(734)487-7296. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Port  Columbus  International 
Airport  are  in  compliance  with 
applicable  requirements  of  Part  150, 
effective  January  3,  2000. 

Under  Section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  the  "Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposing  maps  which  meet 
applicable  regulations  and  which  depict 
non-compatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
govermnent  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
foimd  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  non-compatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
description  submitted  by  the  Columbus 
Municipal  Airport  Authority  for  Port 
Columbus  International  Airport.  The 
specific  maps  under  consideration  are 
the  noise  exposure  maps: 

Figiu^  3.4,  "1998  Existing  Condition 
Noise  Exposure  Map",  and  Figure  4.4, 
"2003  Future  Condition  Noise  Exposure 
Map"  of  the  submission.  The  FAA  has 
determined  that  these  maps  for  Port 
Columbus  International  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  January  3,  2000.  The  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
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150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  the  FAA's  review  of 
noise  exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  siuiace  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  writh  which 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  Section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  been  accompUshed. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration,  Great  lakes 
Region,  Airports  Division  Office,  2300  East 
Devon  Avenue,  Room  269,  Des  Plaines, 
Illinois  60018 

Federal  Aviation  Administration,  Detroit 
Airports  District  Office,  Willow  Run 
airport.  East,  8820  Beck  Road,  Belleville, 
Michigan  48111 

Columbus  Municipal  Airport  Authority,  Port 
Columbus  International  Airport,  4600 
International  Gateway,  Columbus,  Ohio 
43219 

Questions  may  be  directed  to  the 
individual  named  above  imder  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Belleville,  Michigan,  on  January 
3,2000. 

James  M.  Opatmy, 

Acting  Manager,  Detroit  Airports  District 
Office,  Great  Lakes  Region. 
[FR  Doc.  00-2565  Filed  2-3-00;  8:45  am) 

BILUNO  CODE  4S10-13-M 


OEPARTMEffT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
McAllen  international,  IMcAllen,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  conunent  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Miller 
International  luider  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATE:  Comments  must  be  received  on  or 
before  March  6,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  G.  Thomas 
Wade,  Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-611,  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Derald 
Lary  of  Miller  International  at  the 
following  address:  Mr.  Derald*Lary, 
Director  of  Aviation,  Miller 
International  Airport,  2500  S. 
Bicentenial  Blvd.,  Suite  100,  McAllen, 
TX  78503-3140. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

G.  Thomas  Wade,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-611,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5613. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  fitim  a  PFC  at 
Miller  International  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 


101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  13,  2000  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  15,  2000. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1,  2002. 

Proposed  charge  expiration  date: 
September  1,  2004. 

Total  estimated  PFC  revenue: 
$2,424,500. 

PFC  application  number:  00-02-C- 
00-MFE. 

Brief  description  of  proposed  projectfs): 

Proiects  To  Impose  and  Use  PFC'S 

Improve  Runway  31  Safety  Area. 

Acquire  Passenger  Lift  Device. 

Acquire  Aircraft  Rescue  and  Fire 
Fighting  Vehicle. 

Construct  Blast  Pads  for  Runway  13/ 
31. 

Conduct  Master  Plan  Update  and 
Terminal  Area  Study. 

Passenger  Facility  Charge 
Administrative  Fees. 

Proposed  Class  or  Classes  of  Air  Carriers 
To  Be  Exempted  From  Collecting  PFC's: 

None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Plaiming  and  Programming  Branch, 
2601  Meacham  Blvd.,  Fort  Worth,  Texas 
76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Miller 
International. 

Issued  in  Fort  Worth,  Texas  on  January  13, 
2000. 

Naomi  L.  Saunders, 
Manager,  Airports  Division. 
[FR  Doc.  00-2563  Filed  2-3-00;  8:45  am] 
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Federal  Aviai  ion  Administration 
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their  original  approval.  However,  under 
§  21.611(b)  of  the  Federal  Aviation 
Regulations,  any  major  design  change  to 
an  APU  previously  approved  under 
TSO-C77  or  TSO-C77a  would  require  a 
new  authorization  under  this  TSO.  The 
general  layout  of  this  document 
complies  with  the  updated  TSO  format. 

How  To  Obtain  Copies 

A  copy  of  the  proposed  TSO-C77b 
may  be  obtained  via  Internet  (http:/ 
wwrw.faa.gov/avr/air/airlOO/ 
100home.htm)  or  on  request  ft-om  the 
office  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Burlington,  MA  on  January  7, 
2000. 

Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-2564  Filed  2-3-00;  8:45  am] 

BtLUNG  CODE  4910-13-M 


DEPARTH^ENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Washington  and  Benton  Counties, 
Arkansas 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  intermodal 
highway  project  in  Washington  and 
Benton  Counties.  Arkansas. 
FOP  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Romero,  Environmental 
Specialist,  Federal  Highway 
Administration,  3128  Federal  Office 
Building,  Little  Rock.  Arkansas  72201- 
3298,  Telephone:  (501)  324-5625;  or 
Brenda  Price,  Environmental  Scientist, 
Environmental  Division,  Arkansas  State 
Highway  and  Transportation 
Department,  Post  Office  Box  2261,  Little 
Rock,  Arkansas  72203,  Telephone  (501) 
569-2281;  or  Uvalde  Lindsey, 
Northwest  Arkansas  Regional  Airport 
Authority  Staff  Consultant,  100  West 
Center  Street,  Suite  300,  Fayetteville, 
Arkansas  72701,  Telephone  (501)  582- 
2100.    • 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Arkansas  Department  of  Transportation 
and  the  Northwest  Arkansas  Regional 
Airport  Authority,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  construct  a  new 
intermodal  access  road  to  the  Northwest 
Arkansas  Regional  Airport.  It  is 


intended  that  the  access  road  be  a  toll 
road.  The  proposed  construction  would 
involve  a  new  intermodal  toll  road  from 
either  US  71  or  US  412  on  the  existing 
Federal  Highway  System  and  connect  to 
the  Northwest  Arkansas  Regional 
Airport,  for  a  distance  of  approximately 
eight  to  twelve  miles  (13  to  19 
kilometers). 

The  new  access  road  is  considered 
necessary  to  provide  for  existing  and 
projected  traffic  demand  to  the  airport. 
Bridges  and  water  crossings  will  be 
required,  the  number  and  location 
depending  upon  the  exact  route. 
Alternatives  under  consideration 
include  (1)  taking  no  action,  (2) 
improving  the  existing  highways,  and 
(3)  constructing  a  new  access  road  at  a 
new  location.  Several  location 
alternatives  will  be  considered. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  the  proposal.  A  formal  public 
Scoping  meeting  will  be  held  on  March 
28,  2000,  between  the  hoiu-s  of  4:00  p.m. 
and  7:00  p.m.  at  the  City  Hall,  Elm 
Springs,  Arkansas.  A  series  of  public 
meetings  will  be  held  in  the  project  area 
during  the  course  of  the  Study.  In 
addition,  a  public  hearing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meetings  and  hearing. 
The  draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on;  January  24,  2000. 
Flizabeth  Romero, 

Environmental  Specialist, Federal  Highway 
Administration,Little  Rock,  Arkansas. 
[FR  Doc.  00-2517  Filed  2-3-00  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Federal  Railroad 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Railroad  Administration  (FRA) 
hereby  announces  that  it  is  seeking 
renewal  of  the  following  currently 
approved  information  collection 
activities.  Before  submitting  these 
information  collection  requirements  for 
clearance  by  the  Office  of  Management 
and  Budget  (OMB),fRA  is  soliciting 
public  comment  on  specific  aspects  of 
the  activities  identified  below. 
DATES:  Comments  must  be  received  no 
later  than  April  4,  2000. 
ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  following  proposed 
activities  by  mail  to  either:  Mr.  Robert 
Brogan,  Office  of  Safety.  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  N.W.,  Mail  Stop  17,  Washington, 
D.C.  20590,  or  Ms.  Dian  Deal,  Office  of 
Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Railroad  Administration,  1120 
Vermont  Ave.,  N.W.,  Mail  Stop  35, 
Washington,  D.C.  20590.  Commenters 
requesting  FRA  to  acknowledge  receipt 
of  their  respective  comments  must 
include  a  self-addressed  stamped 
postcard  stating,  "Comments  on  C^iB 
control  number  2130 — New. 
Alternatively,  comments  may  be 
transmitted  via  facsimile  to  (202)  493- 
6265  or  (202)  493-6170,  or  E-mail  to  Mr. 
Brogan  at  robert.brogan@fra.dot.gov,  or 
to  Ms.  Deal  at  dian.deal@frB.dot.gov. 
Please  refer  to  the  assigned  OMB  control 
nimiber  in  any  correspondence 
submitted.  FRA  will  summarize 
comments  received  in  response  to  this 
notice  in  a  subsequent  notice  eind 
include  them  in  its  information 
collection  submission  to  OMB  for 
approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  N.W.,  Mail  Stop  17,  Washington, 
D.C.  20590  (telephone:  (202)  493-6292) 
or  Dian  Deal,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  N.W.,  Mail  Stop  35.  Washington. 


D.C.  20590  (telephone:  (202)  493-6133). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  No.  104-13,  §  2, 109  Stat. 
163  (1995)  (codified  as  revised  at  44 
U.S.C.  §§  3501-3520),  and  its 
implementing  regulations,  5  C.F.R.  Part 
1320,  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  for 
reinstatement  or  renewal  by  OMB.  44 
U.S.C.  §  3506(c)(2)(A):  5  CFR 
§§  1320.8(d)(1),  1320.10(e)(1), 
1320.12(a).  Specifically,  FRA  invites 
interested  respondents  to  comment  on 
the  following  siunmary  of  proposed 
information  collection  activities 
regarding  (i)  whether  the  information 
collection  activities  are  necessary  for 
FRA  to  properly  execute  its  functions, 
including  whedier  the  activities  will 
have  practical  utility;  (ii)  the  accuracy  of 
FRA's  estimates  of  the  burden  of  the 
information  collection  activities, 
including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  (e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
§  3506(c){2)(A)(I}-(iv);  5  CFR 
§  1320.8(d)(l)(I)-(iv).  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  burdens  associated  with 
the  collection  of  information  mandated 
by  Federal  regulations.  In  summary, 
FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  Reduce 
reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
§3501. 

Below  is  a  brief  summary  of  proposed 
new  information  collection  activities 
that  FRA  will  submit  for  clearance  by 
OMB  as  required  under  the  PRA: 

Title:  Rail-Equipment  Accident/ 
Incident  Cost  Analysis  Study. 

OMB  Control  Number:  2130— New. 

Abstract;  The  collection  of 
information  proposes  a  new  method  to 
calculate  dollar  damages  in  the  event  of 
a  railroad  accident/incident.  The 


current  method  of  calculating  damages 
yields  accurate  but  widely  varying 
results  for  accidents  of  approximately 
equcd  severity.  The  information 
collected  will  be  used  for  a  one-time  six- 
month  study.  Participation  on  the  part 
of  railroads  is  completely  volimtary.  If 
the  statistical  analysis  from  this  study 
provides  valid  results,  then  FRA  will 
produce  an  Notice  of  Proposed 
Rulemaking  (NPRM)  to  modify  the 
current  reporting  system. 

Form  Numberls):  FRA  F  6180.105. 

Affected  Public:  Businesses. 

Respondent  Universe:  685  railroads. 

Frequency  of  Submission:  On 
occasion. 

Estimated  Annual  Burden:  1,150 
hours. 

Status:  Regular  Review. 

Piu-suant  to  44  U.S.C.  3507(a)  and  5 
CFR  §§  1320.5(b),  1320.8(b)(3)(vi),  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
niunber. 

Authority:  44  U.S.C.  §§  3501-3520. 

Issued  in  Washington,  D.C.  on  February  1, 
2000. 
Margaret  B.  Reid, 

Acting  Director,  Office  of  Information 
Technology  and  Support  Systems,  Federal 
Railroad  Administration. 
[FR  Doc.  00-2552  Filed  2-3-00;  8:45  am] 
■LLMG  cooe  4rO-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
CoNaction  ActlvHtes;  Comment 


AGENCY:  Federal  Raifroad 
Administration,  DOT. 
ACTION:  Notice. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Railroad  Administration  (FRA) 
hereby  announces  that  it  is  seeking 
renewal  of  the  following  currently 
approved  information  collection 
activities.  Before  submitting  these 
information  collection  requirements  for 
clearance  by  the  Office  of  Management 
and  Budget  (OMB).  FRA  is  soliciting 
public  comment  on  specific  aspects  of 
the  activities  identified  below. 
DATES:  Comments  must  be  received  no 
later  than  April  4,  2000. 
ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  following  proposed 
activities  by  mail  to  either:  Mr.  Robert 
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Brogan,  Offide  of  Safety.  Planning  and 
Evaluation  Division.  RRS-21.  Federal 
Railroad  Administration,  1120  Vermont 
Ave..  NW,  Miil  Stop  17,  Washington, 
DC  20590,  or  Ms.  Dian  Deal,  Office  of 
Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Railroad  Administration,  1120 
Vermont  Avei,  NW,  Mail  Stop  35, 
Washington,  pC  20590.  Commenters 
requesting  FRA  to  acknowledge  receipt 
of  their  respective  comments  must 
include  a  sell-addressed  stamped 
postcard  stating,  "Comments  on  0MB 
control  nimiber  2130-0500. 
Altemativelyi  comments  may  be 
transmitted  via  facsimile  to  (202)  493- 
6265  or  (202)  493-6170,  or  E-mail  to  Mr. 
Brogan  at  robprt.brogan@fra.dot.gov,  or 
to  Ms.  Deal  &i  dian.deal@fra.dot.gov. 
Please  refer  ti  the  assigned  OMB  control 
nimiber  in  anjy  correspondence 
submitted.  FbL\  will  simimarize 
comments  received  in  response  to  this 
notice  in  a  subsequent  notice  and 
include  them  in  its  information 
collection  submission  to  OMB  for 
approval. 


FOR  FURTHER 
Robert  Brogai  i 
Evaluation 
Railroad  A 
Ave.,NW 
DC  20590 
or  Dian  Deal, 
Technology 
Improvement , 
Railroad 
Ave.,  NW, 
DC  20590 
(These  telep^o 
free.) 


NFORMATION  CONTACT:  Mr. 

,  Office  of  Planning  and 
Division,  RRS-21,  Federal 
dn^nistration,  1120  Vermont 
Stop  17,  Washington, 
one:  (202)  493-6292) 
Office  of  Information 
Productivity 
RAD-20,  Federal 
Adi^Lnistration,  1120  Vermont 
Stop  35,  Washington, 
one:  (202)  493-6133). 
ne  numbers  are  not  toll- 


Mi  lil 
(tel  ephc 


and '. 


Mi  lil 
(tel  ephc 


SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  No.  104-13,  §  2, 109  Stat. 
163  (1995)  (codified  as  revised  at  44 
U.S.C.  §§  3501-3520),  and  its 
implementing  regulations, 5  CFItPart 
1320,  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  for 
reinstatement  or  renewal  by  OMB.  44 
U.S.C.  §  3506(c)(2)(A);  5  CFR 
§§  1320.8(d)(1),  1320.10(e)(1), 
1320.12(a).  Specifically,  FPJV  invites 
interested  respondents  to  conunent  on 
the  following  summary  of  proposed 
information  collection  activities 
regarding  (i)  whether  the  information 
collection  activities  are  necessary  for 
FRA  to  properly  execute  its  functions, 
including  whether  the  activities  will 
have  practical  utility;  (ii)  the  accuracy  of 
FRA's  estimates  of  the  burden  of  the 
information  collection  activities, 
including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechaniced,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  (e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
§  3506(c)(2)(A)(i)-(iv);  5  CFR 
§  1320.8(d)(l)(i)-(iv).  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  burdens  associated  with 
the  collection  of  information  mandated 


by  Federal  regulations.  In  summary, 
FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  reduce 
reporting  burdens;  (ii)  ensm-e  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
§3501. 

Below  is  a  brief  sununary  of  currently 
approved  information  collection 
activities  that  FRA  will  submit  for 
clearance  by  OMB  as  required  under  the 
PRA: 

Title:  Accident/Incident  Reporting 
and  Recordkeeping. 

OMB  Control  Number:  2130-0500. 

Abstract:  The  collection  of 
information  is  due  to  the  railroad 
accident  reporting  regulations  set  forth 
in  49  CFR  Part  225  which  require 
railroads  to  submit  monthly  reports 
summarizing  collisions,  derailments, 
and  certain  other  accidents/incidents 
involving  damages  above  a  periodically 
revised  dollar  threshold,  as  well  as 
certain  injiuies  to  passengers, 
employees,  and  other  persons  on 
railroad  property.  Because  the  reporting 
requirements  and  the  information 
needed  regarding  each  category  of 
accident/incident  are  unique,  a  different 
form  is  used  for  each  category. 

Fonr}  Nuinber(s):  FRA  F  6180.33;  54; 
55;  55A;  56;  57;  78;  81;  97;  and  98. 

Affected  Public:  Businesses. 

Respondent  Universe:  685  railroads. 

Frequency  of  Submission:  On 
occasion 

Reporting  Burden: 


C  FR  Section 


Respondent  uni- 
verse 


Total  annual  re- 
sponses 


Average  time  per 
responses 


Total  annual  burden 
hours 


Total  annual 
burden  cost 


(Fcrm 


-Foim 
She  Bt 


225.21—1 

Summary 
225.19/21 

tinuation 
225.21— Rail 

dent  Report 
225.19/21— Ra> 

Ing 

FRA  F  6180 
225.21— Annual 

ployee 

State — Form 
225.9— Telephone 


Railroad     Injury     and     Illness 
FRA  F  6180  55. 
FRA  6180.55A— Con- 


Acciden  /Inci 


I  iquipment   Accident/lnci- 
Form  FRA  F  6180.54. 
Highway  Grade  Cross- 
ident    Report — Form 
$7. 
Railroad  Report  of  Em- 
and    Casualties,    By 
FRA  F  6180.56. 

Reports   of   Certain 


Accidents/tnc  idents 


1.21/25— Ralroad 


225. 

and/or  lllnes^ 

6180  98 
— Copies  (if 
225.25(h)— Po^ti 

mary 
219.209(b>— Diubtful 

to  Be  Tested 

vdvement 


Employee     Injury 
Record — Form  FRA  F 

Forms  to  Employees  ... 
ing    of    Monthly    Sum- 
Cases  &  Refusal 
Alcohol   or  Drug   In- 


685  railroads 
685  railroads 
685  railroads 
685  railroads 

685  railroads 

685  railroads 
246  railroads 


246  railroads 
685  railroads 

685  railroads 


8,148  forms  .. 
12,000  forms 
3,000  forms  .. 
3,500  fonns  .. 


45  minutes 
30  minutes 

3  hours 

3  hours 


700  forms 

300  phone  reports 
30,108  forms 


903  form  copies 
8,220  lists  


80  reports 


3  hours 

15  minutes 
30  minutes 


2  minutes  .. 
16  minutes 

15  minutes 


6,111  hours  .. 
6,000  hours  .. 
9,000  hours  .. 
10,500  hours 

2,100  hours  .. 


75  hours 

15,054  hours 


30  hours 

2,192  hours 


$171,108 
168,000 
252,000 
294,000 

t 

58,000 

2,100 
466,674 


840 
61 ,376 


20  hours 


560 
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CFR  Section 

Respondent  uni- 
verse 

Total  annual  re- 
sponses 

1 

Average  time  per 
responses 

Total  annual  burden 
hours 

Total  annual 
burden  cost 

225.21— Employee   Human   Factor  At- 

685 railroads 

1,013  forms 

15  minutes    

253  hours 

7084 

tachment — Form  FRA  F  6180.81. 
225.12/21— Notice    to     Railroad     Em- 

685 railroads 

1,013  notices  

101  statements  

30  requests 

30  minutes  

507  hurs 

14  196 

ployee  Involved  in  Rail  Equipment  Ac- 
cident/Incident Attributed  to  Employee 
Human  Factor— Form  FRA  F  6180.78 
(Part  1). 
— Employee     Statement     Supple- 

685 railroads  

2  hours 

202  hours 

6262 

mental    Railroad    Accident    Re- 
port—Form FRA  F  6180.78  (Part 
II). 
225.12(C) — Railroad     Consultation     in 

685  railroads 

1  hour  

30  hours 

'     840 

Joint  Operations  Accidents/Incidents. 
225. 1 2(g)(3) — Employee       Confidential 

30  Employees 

685  railroads 

30  letters 

2  hours 

60  hours 

1  860 

Letter. 
225.12— Railroad  Review  of  Statement 

101  supplements/25 

reports. 
96  forms 

1.5  hours/4  hours  ... 
10  minutes  

252  hours 

7  056 

225.37— Batch   Control   Form— FRA   F 

8  railroads 

16  flours 

448 

6180.99. 
225.21 — Initial  Rail  Equipment  Accident/ 

433  railroads 

12,095  forms 

30  minutes   . 

6  046  hours 

169  344 

Incident      Record — Form      FRA      F 
6180.97. 
225.33 — Internal  Control  Plans  

246  railroads 

246  contril  plans  .... 
433  statements  

1  control  plan 

So  amendments 

25  requests 

Varies  

30  minutes  

2  101  hours 

58,828 
6  076 

— Intimidation/Harrassment        Poli- 

433 railroads 

217  hours 

cies — Model  Statements. 
— Subsequent  Years — Intemal  Con- 

1 railroad 

14  hours 

14  fK>urs 

392 

trol  Plan. 
— Amendments  to  Intemal  Control 

246  railroads 

1  hour 

50  flours    

1  400 

Plan. 
225.25(h)(1 5)— Written  Request  by  Em- 

685 railroads 

1  hour  

25  hour       

700 

ployee  Not  to  Post  their  Injury/Illness. 

Total  Responses:  82,218. 

Estimated  Total  Annual  Burden: 
60,857  hours. 

Status:  Regular  Review. 

Pursuant  to  44  U.S.C.  3507(a)  and  5 
CFR  1320.5(b),  1320.8(b)(3)(vi),  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Authority:  44  U.S.C.  §  3501-3520. 

Issued  in  Washington,  D.C.  on  February  1, 
2000.  f 

Margaret  B.  Raid, 

Acting  Director  Office  of  Information 
Technology  and  Support  SystemsFederal 
Railroad  Administration. 

(PR  Doc.  00-2553  Filed  2-3-00;  8:45  am] 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  No.  FRA-1 999-6404] 

Extension  of  Comment  Period;  Petition 
for  Grandfathering  of  Non-Compliant 
Equipment;  National  Railroad 
Passenger  Corporation 

On  October  18,  1999,  the  National 
Railroad  Passenger  Corporation 


(Amtrak)  petitioned  the  Federal 
Railroad  Administration  (FRA)  for 
grandfathering  of  non-compliant 
passenger  equipment  manufactured  by 
Renfe  Talgo  of  America  (Talgo)  for  use 
on  rail  lines  between  Vancouver,  British 
Columbia  and  Eugene,  Oregon;  between 
Las  Vegas,  Nevada  and  Los  Angeles, 
California;  and  between  San  Diego, 
California  and  San  Luis  Obispo, 
California.  Notice  of  receipt  of  such 
petition  was  published  in  the  Federal 
Register  on  November  2,  1999,  at  64  FR 
59230.  Interested  parties  were  invited  to 
comment  on  the  petition  before  the  end 
of  the  comment  period  of  December  2, 
1999. 

Through  published  notice  in  the 
Federal  Register,  FRA  has  extended  the 
comment  period  in  this  proceeding  and 
explained  the  reasons  therefor.  FRA 
most  recently  extended  the  comment 
period  until  January  31,  2000.  See  65  FR 
2223;  Jan.  13,  2000.  By  this  notice,  FRA 
is  further  extending  the  comment  period 
until  February  22,  2000.  This  extension 
will  allow  FRA  to  resolve  an  ongoing 
Freedom  of  Information  Act  (FOIA) 
request  for  information  related  to  this 
proceeding,  see  65  FR  2223,  and  permit 
the  requester  sufficient  time  in  which  to 
analyze  any  further  documents  that  may 
be  released  by  FRA.  FRA  will  place  in 
the  docket  a  copy  of  any  documents 


provided  to  the  FOIA  requester.  FRA 
expects  that  further  extensions  of  the 
comment  period  will  not  be  necessary. 

Comments  received  after  February  22, 
2000,  will  be  considered  to  the  extent 
possible.  Amtrak's  petition,  docimients 
inserted  in  the  docket,  and  all  written 
communications  concerning  this 
proceeding  are  available  for 
examination  during  regular  business 
hours  (9:00  a.m.  to  5:00  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PL-iOl  (Plaza  Level),  400 
Seventh,  SVf,  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

Issued  in  Washington.  D.  C.  on  lanuary  28, 
2000. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  00-2551  Filed  2-3-00;  8:45  am) 

BILUNG  CODE  4910-06-P 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  pocket  No.  33833  (Sub-No. 
1)] 


Doch 


The  Burlington  Northern  and  Santa  Fe 
Railway  Conpany— Trackage  Rights 
Exemptlon-f  Union  Pacific  Railroad 
Company 

agency:  SuiBce  Transportation  Board. 
ACTION:  Noti(  :e  of  exemption. 


summary:  Tl^  Board,  under  49  U.S.C. 
10502.  exempts  the  trackage  rights 
described  in  STB  Finance  Docket  No. 
33833  1  to  pe  rmit  the  trackage  rights  to 
expire  on  Fefcruary  7,  2000,  in 
accordance'v  'ith  the  agreement  of  the 
parties. 

DATES:  This  ( xemption  is  effective  on 
February  7,  2000. 

ADDRESSES:  Im  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  38833  (Sub-No.  1)  must  be 
filed  with  th*  Office  of  the  Secretary, 
Case  Control  Unit,  Surface 
Transportation  Board,  1925  K  Street, 
N.W.,  Washington,  DC  20423-0001.  In 
addition,  a  copy  of  all  pleadings  must  be 
served  on  pe  itioners'  representatives  (1) 
Yolanda  Grii  les  Brown,  The  Burlington 
Northern  anc  Santa  Fe  Railway 
Company,  2500  Lou  Menk  Drive,  P.O. 


Box  961039, 
0039,  and  (2] 


='ort  Worth,  TX  76161- 
Robert  Opal,  Esq.,  Union 


Pacific  Railrc  ad  Company,  1416  Dodge 


Street,  Room 


FOR  FURTHER 

Joseph  H.  Dettmar 
for  the  hearir  g 
1695.1 


INFORMATION  CONTACT: 

(202)  565-1600.  [TDD 
impaired  (202)  565- 


SUPPLEMENT/M^Y 
Additional 
the  Board's 
copy  of  the 
or  pick  up  in 
Office  Solutipns 
Street,  N.W., 
Telephone: 
for  the  hearii  ,g 
through  TDD 


ft  ill  I 


(;I02) 


agrei  iment 

lt< 


'  On  Decembei 
exemption  unde 
procedures  at  49 
covered  the 
Company  (UP) 
trackage  rights 
Santa  Fe  Railwa; 
between  Stocktop 
roilepost  82.3  (Fi 
CA.  in  the  vicini 
Subdivision) 
Santa  Fe  Railw 
Exemption — ( 'n 
Finance  Docket 
2000).  The  trackfgi 
exemption 
be  consummatec 


itC 


Se- 


830,  Omaha,  NE  68179. 


INF0RMATK3N: 
ii  formation  is  contained  in 
d  Bcision.  To  purchase  a 
decision,  write  to,  call, 
person  from:  Da-To-Da 

Suite  210,  1925  K 
Washington,  DC  20006. 
289-4357.  [Assistance 
impaired  is  available 
services  1-800-877-8339.1 


29. 1999.  BNSF  filed  a  notice  of 
the  Board's  class  exemption 
CFR  1180.2(d)(7).  The  notice 

by  Union  Pacific  Railroad 
grant  temporary  overhead 
The  Burlington  Northern  and 
Company  over  UP's  rail  line 
CA.  in  the  vicinity  of  UP's 
I  esno  Subdivision),  and  Fresno, 
y  of  UP's  milepost  207.0  (Fresno 
The  Burlington  Northern  and 
Company — Trackage  Bights 
I  yn  Pacific  Railroad  Company.  STB 
1  lo.  33833  (STB  served  Jan.  18. 
;e  rights  operations  under  the 
le  effective  and  were  scheduled  to 
on  January  15,  2000. 


Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  28,  2000. 

By  the  Board,  Chairman  Morgan.  Vice 
Chairman  Burkes  and  Commissioner 
Clybum. 

Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-2566  Filed  2-3-00;  8:45  am] 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury  solicits 
comments  on  Deposits  and  Electronic 
Banking. 

DATES:  Submit  written  comments  on  or 
before  April  4,  2000. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Information 
Management  and  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0092.  Hand  deliver 
comments  to  the  Public  Reference 
Room,  1700  G  Street,  NW.,  lower  level, 
from  9:00  a.m.  to  4:00  p.m.  on  business 
days.  Send  facsimile  transmissions  to 
FAX  Number  (202)  906-7755;  or  (202) 
906-6956  (if  comments  are  over  25 
pages).  Send  e-mails  to 
"public.info@ots.treas.gov",  and  include 
your  name  and  telephone  number. 
Interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room,  1700  G  St.  N.W.,  from  9:00  a.m. 
until  4:00  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Gottheb,  Regulations  and 
Legislation,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552,  (202)  906-7135. 
SUPPLEMENTARY  INFORMATION: 

Title:  Deposits  and  Electronic 
Banking. 

OMB  Number:  1550-0092. 

Form  Number:  Not  applicable. 


Abstract:  12  CFR  Part  557  relies  on 
the  disclosure  requirements  applicable 
to  savings  associations  under  the 
Federal  Reserve  Board's  Regulation  DD 
(12  CFR  Part  230).  The  information 
required  by  Regulation  DD  is  needed  by 
OTS  in  order  to  supervise  savings 
associations  and  develop  regulatory 
policy. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
1104. 

Estimated  Time  Per  Respondent: 
1,484  hours. 

Estimated  Total  Annual  Burden 
Hours:  1,638,704  hours. 

Request  for  Comments:  The  OTS  will 
siimmarize  conmients  submitted  in 
response  to  this  notice  or  will  include 
these  comments  in  its  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capiteil  or  starting 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  31,  2000. 
John  E.  Werner, 

Director,  Information  S-  Management  Services 

Division. 

[FR  Doc.  00-2446  Filed  2-3-00;  8:45  am] 

BILUNG  CODE  6720-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  information 
Collection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
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collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury  solicits 
conunents  on  General  Reporting  and 
Recordkeeping  by  Savings  Associations. 

DATES:  Submit  written  conunents  on  or 
before  April  4,  2000. 

ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Information 
Management  and  Services  Division, 
Office  of  Thrift  Supervision.  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0011,  Hand  deliver 
comments  to  the  Public  Reference 
Room,  1700  G  Street,  NW.,  lower  level, 
from  9:00  a.m.  to  4:00  p.m.  on  business 
days.  Send  facsimile  transmissions  to 
FAX  Number  (202)  906-7755;  or  (202) 
906-6956  (if  comments  are  over  25 
pages).  Send  e-mails  to 
"public.info@ots.treas.gov",  and  include 
your  name  and  telephone  number. 
Interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room,  1700  G  St.  NW,  from  9:00  a.m. 
until  4:00  p.m.  on  business  days. 


FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Casey,  Supervision,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-5741. 

SUPPLEMENTARY  INFORMATION: 

Title:  General  Reporting  and 
Recordkeeping  by  Savings  Assoi:iations. 

OMB  Number:  1550-0011. 

Form  Number:  Not  applicable. 

Abstract:  This  collection  of 
information  allows  management  of 
savings  associations  to  exercise  prudent 
controls  and  to  provide  OTS  with  a 
means  of  determining  the  integrity  of 
savings  association  records  and 
operations  when  examining  for  safety, 
soundness,  and  regulatory  compliance. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Recordkeepers: 
1,104. 

Estimated  Time  Per  Recordkeepers: 
2,649  average  hoiu^. 

Estimated  Total  Annual  Burden 
Hours:  3,718,911  hours. 


Request  for  Comments:  The  OTS  will 
summarize  comments  submitted  in 
response  to  this  notice  or  will  include 
these  comments  in  its  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  bvuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  starting 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  31,  2000. 
John  E.  Werner, 

Director,  Information  &■  Management 
Services. 
(FR  Doc.  00-2447  Filed  2-3-00;  8:45  am] 
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Presidential  Documents 


Title  3— 

The  President 


Directive  of  January  31,  2000 

Resolution   Regarding   Use   of  Range   Facilities   on   Vieques, 
Puerto  Rico  (Referendum) 


Directive  to  the  Secretary  of  Defense  [and]  Director,  OfBce  of  Manage- 
ment and  Budget 

By  virtue  of  the  authority  vested  in  me  and  in  order  to  further  the  interests 
of  national  security  and  to  address  the  legitimate  interests  and  concerns 
of  the  residents  of  Vieques  and  the  people  of  Puerto  Rico,  I  hereby  direct 
the  following: 

1.  The  future  of  Navy  training  on  Vieques  will  be  determined  by  a  referendum 
of  the  registered  voters  of  Vieques,  using  Puerto  Rico  electoral  laws  and 
regulations  as  they  exist  as  of  the  date  of  this  directive.  This  referendum 
will  occur  on  May  1,  2001,  or  270  days  prior  to  or  following  May  1, 
2001,  the  exact  date  to  be  specified  on  the  request  of  the  Department  of 
the  Navy.  (This  specified  date  and  the  terms  of  the  referendum  must  be 
requested  at  least  90  days  in  advance  of  the  referendum.)  It  is  understood 
that  the  full  implementation  of  this  directive  is  contingent  upon  the  Govern- 
ment of  Puerto  Rico  authorizing  and  supporting  this  referendum,  and  the 
cooperation  of  the  Government  of  Puerto  Rico  as  specified  in  paragraph 
5(a). 

2.  This  referendum  will  present  two  alternatives.  The  first  shall  be  that 
the  Navy  will  cease  all  training  not  later  than  May  1,  2003.  The  second 
will  permit  continued  training,  to  include  live  fire  training,  on  terms  pro- 
posed by  the  Navy.  Live  fire  training  is  critical  to  enhance  combat  readiness 
for  all  our  military  personnel  and  must  occur  in  some  location. 

3.  In  the  event  the  referendum  selects  the  option  of  termination  of  Navy 
activities,  then 

(a)  Navy  lands  on  the  Eastern  side  of  Vieques  (including  the  Eastern  Maneuver 
Area  and  the  Live  Impact  Area)  will  be  transferred  within  1  year  of  the 
referendum  to  the  General  Services  Administration  (GSA)  for  disposal  under 
the  Federal  Property  and  Administrative  Services  Act,  except  for  conservation 
zones,  which  will  be  transferred  to  the  Department  of  the  Interior  for  contin- 
ued preservation. 

(b)  The  GSA  will  supervise  restoration  of  the  lands  described  in  section 
3(a)  consistent  with  the  Comprehensive  Environmental  Response,  Compensa- 
tion, and  Liability  Act  (CERCLA)  before  it  is  further  transferred  under  the 
Federal  Property  and  Administrative  Services  Act,  except  that  the  Live  Impact 
Area  will  be  swept  for  ordnance  and  fenced  to  meet  the  same  range  standards 
used  after  the  closure  of  the  live  impact  area  used  by  Naval  Air  Station, 
South  Weymouth,  Massachusetts.  The  Government  of  Puerto  Rico  may  re- 
quest transfer  of  the  restored  lands  in  accordance  with  the  Federal  Property 
and  Administrative  Services  Act. 

(c)  Under  no  conditions  will  the  land  described  in  this  section  be  returned 
to  the  Department  of  Defense  or  used  for  military  training. 

4.  In  the  event  the  referendum  selects  the  option  of  continued  training 
submitted  by  the  Navy,  the  Office  of  Management  and  Budget  will  request 
congressional  funding  to  further  provide  for  the  enhancement  of  infrastruc- 
ture and  housing  on  the  Western  portions  of  Vieques  in  the  amoimt  of 
$50  million. 
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5.  Between  the  date  of  this  directive  and  the  referendum,  the  following 
will  occur: 

(a)  The  Department  of  Defense  and  the  Govenmient  of  Puerto  Rico  will 
work  in  cooperation  with  relevant  Federal  authorities  to  ensure  the  integrity 
and  accessibility  of  the  range  is  uninterrupted  and  trespassing  and  other 
intrusions  on  the  range  cease  entirely  by  providing  complementary  support 
among  Federal  and  Puerto  Rican  jvurisdictions. 

(b)  Navy  training  on  Vieques  will  recommence,  but  it  shall  not  exceed 
90  days  per  calendar  year  and  will  be  limited  to  nonexplosive  ordnance, 
which  may  include  spotting  devices. 

(c)  The  Navy  will  ensvue  procedures  are  in  place  that  will  enhance  safety 
and  will  position  ships  to  reduce  noise  in  civilian  areas  whenever  possible. 

(d)  Before  any  major  training  occvirs  on  the  range,  the  Government  of  Puerto 
Rico,  through  its  Secretary  of  State,  will  be  given  15  days  notification  under 
the  terms  of  the  Memorandum  of  Understanding  of  1983. 

(e)  The  Office  of  Management  and  Budget  will  initiate  a  funding  request 
to  the  Congress: 

(1)  to  fund  a  Public  Health  Service  study  in  coordination  with  appropriate 
agencies  to  review  health  concerns  raised  by  the  residents  of  Vieques. 

(2)  to  complete  the  conveyance  of  110  acres  of  Navy  property  to  extend 
the  runway  at  the  Vieques  Municipal  Airport  to  accommodate  larger  pas- 
senger aircraft;  and  for  the  Navy  to  provide  training  and  supplemental  equip- 
ment to  bolster  the  airport  fire,  safety,  and  resource  capability. 

(3)  to  maintain  the  ecosystem  and  conservation  zones  and ,  implement  the 
sea  turtle,  sea  mammal,  and  Brown  Pelican  management  plans  as  specified 
in  the  Memorandum  of  Understanding  of  1983. 

(f)  Within  30  days  of  this  directive,  the  Navy  will  submit  legislation  to 
the  Congress  to  transfer  land  on  the  Western  side  of  Vieques  surroimding 
the  Naval  Ammunition  Facility  (except  100  acres  of  land  on  which  the 
ROTHR  and  Mount  Pirata  telecommunications  sites  are  located).  The  legisla- 
tion submitted  will  provide  for  land  transfer  not  later  than  December  31, 
2000.  This  transfer  will  be  to  the  Goverimient  of  Puerto  Rico  for  the  benefit 
of  the  municipality  of  Vieques  as  determined  by  the  Planning  Board  of 
the  Govenunent  of  Puerto  Rico.  This  land  shall  be  restored  consistent  with 
CERCLA  standards  prior  to  transfer. 

6.  The  Director  of  0MB  shall  publish  this  directive  in  the  Federal  Register. 


OJiAJai^^^'jw 


THE  WHITE  HOUSE, 
Washington,  January  31.  2000. 
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Directive  of  January  31,  2000  ^ 

Resolution    Regarding   Use   of  Range   Facilities   on   Vieques, 
Puerto  Rico  (Community  Assistance) 


Directive  to  the  Secretary  of  Defense  [and]  Director,  Office  of  Manage- 
ment and  Budget 

By  separate  directive  I  have  addressed  the  resumption  of  Navy  and  Marine 
Corps  training  on  the  island  of  Vieques. 

1.  Provided  that  training  opportunity  has  resumed  and  is  continuously  avail- 
able on  Vieques,  then  within  90  days  of  this  directive,  I  direct  the  Office 
of  Management  and  Budget  (0MB)  to  request  authority  and  funding  (vk^hich 
with  funding  for  projects  described  in  paragraph  5(e)  of  the  previously 
referenced  directive  will  total  $40  million)  from  the  Congress  for  the  fol- 
lowing projects: 


and  terminal 


(a)  To  support  the  construction  of  a  new  commercial  ferry  pier 
by  the  Army  Corps  of  Engineers. 

(b)  To  establish  an  artificial  reef  construction  and  fish  aggregation  program 
to  create  substantial  new  commercial  fishing  areas  for  Vieques  fisherman. 
Until  such  time  as  these  new  fishing  grounds  are  operational,  this  legislation 
will  authorize  direct  payments  of  an  aniount  (to  be  determined  by  the 
National  Marine  Fisheries  Services)  to  be  paid  to  registered  Vieques  commer- 
cial fishermen  for  each  day  they  are  unable  to  use  existing  waters  because 
the  Navy  is  training. 

(c)  To  support  expemding  or  improving  the  major  cross-island  roadways 
and  bridges  on  Vieques. 

(d)  To  establish  an  apprenticeship/training  program  for  young  people  on 
Vieques  to  facilitate  participation  in  small-scale  civic  construction  projects. 

-(e)  To  establish  a  program  with  the  Govenunent  of  Puerto  Rico  to  preserve 
the  Puerto  Mosquito  Vieques  bioluminescent  bay  and  to  commit  Federal 
resources  to  its  preservation. 

(f)  To  establish  a  professional  economic  development  office  for  Vieques 
for  the  purpose  of  promoting  Vieques  and  attracting  jobs  to  the  island. 

2.  The  Director  of  OMB  shall  publish  this  directive  in  the  Federal  Register. 


OssTlAJwOiuaA  <rtOj^^ 


THE  WHITE  HOUSE, 
Washington,  January  31,  2000. 
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PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Montana;  published  12-6-99 
Utah;  published  12-6-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Organization,  functions,  and 
authority  delegations: 
Wireless 
Telecommunications 
Bureau  Chief;  published 
1-5-00 

FEDERAL  HOUSING 
FINANCE  BOARD 

Affordable  housing  program 
operation: 

Reporting  and  recordkeeping 
requirements;  published  2- 
,  4-00 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practice  and  procedure: 

Uniformed  services 
employment  and 
reemployment  rights  and 
veterans  employment 
opportunities;  appeals; 
published  2-4-00 

Uniformed  services 
employment  and 
reemployment  rights  and 
veterans  employment 
opportunities;  appeals; 
cross-reference;  published 
2-4-00 

NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 
Respiratory  protection  and 
controls  to  restrict  internal 


exposures;  published  10- 
7-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  Deutschland 

GMBH;  published  1-25-00 
Rolladen  Schneider 
Flugzeugbau  GmbH; 
published  1-12-00 
Class  E  airspace;  published  1- 
5-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Asset  transfers  to  Regulated 
Investment  Companies 
(RICs)  and  Real  Estate 
Investment  Trusts 
(REITs);  published  2-7-00 

Qualified  retirement  plans; 
remedial  amendment 
period;  published  2-4-OOfl 

RULES  GOING  INTO 
EFFECT  FEBRUARY  6, 
2000 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Experimental  nonletter-size 
business  reply  mail 
categories  and  fees; 
termination;  published  1- 
28-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Avocados  grown  in — 
Florida;  comments  due  by 
2-11-00;  published  12-13- 
99 
Melons  grown  in — 
Texas;  comments  due  by  2- 
9-00;  published  1-10-00 
Raisins-produced  from  grapes 
grown  in — 

California;  comments  due  by 
2-8-00;  published  12-10- 
99 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  2-7-00;  published  1- 
6-00 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock;  comments  due  by 
2-8-00;  published  12-10- 
99 
Atlantic  highly  migratory 
species — 

Atlantic  pelagic  longline 
fishermen;  time/area 
closures;  hearings  and 
Advisory  Panel 
meetings;  comments 
due  by  2-11-00; 
published  12-28-99 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  2-10- 
00;  published  1-26-00 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Westem  Pacific  Region 
pelagic;  comments  due 
by  2-10-00;  published 
12-27-99 
Marine  mammals: 
Incidental  faking — 
San  Francisco-Oakland 
Bay  Bridge.  CA;  pile 
installation 

demonstration  project; 
comments  due  by  2-7- 
00;  published  1-7-00 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  pool  operators  and 
commodity  trading  advisors: 
Advisors  that  provide  advice 
by  means  of  various 
media;  registration 
exemption;  comments  due 
by  2  7-00;  published  12-7- 
99 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Gaining  Eariy  Awareness 
and  Readiness  for 
Undergraduate  Programs 
(GEAR  UP):  comments 
due  by  2-10-00;  published 
2-7-00 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Central  air  conditioners  and 

heat  pumps;  energy 

conservation  standards; 

comments  due  by  2-7-00; 

published  11-24-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 


Stratospheric  ozone 
protection — 

Essential-use  allowances; 
allocation;  comments 
due  by  2-7-00; 
published  1-6-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kansas;  comments  due  by 
2-10-00;  published  1-11- 
00 
Missouri;  comments  due  by 
2-11-00;  published  1-12- 
00 
Tennessee;  comments  due 
by  2-7-00;  published  1-7- 
00 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  2-7-00;  published 
12-9-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Tebufenozide;  comments 
due  by  2-7-00;  put>lished 
12-8-99 
Solid  wastes: 
Municipal  solid  waste  landfill 
permit  programs; 
adequacy 
determinations — 
Kansas.  Missouri,  and 
Nebraska;  comments 
due  by  2-11-00; 
published  1-12-00 
Kansas.  Missouri,  and 
Nebraska;  comments 
due  by  2-11-00; 
published  1-12-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  2-7-00;  published  1- 
7-00 
National  priorities  list 
update;  comments  due 
by  2-7-00;  published  1- 
7-00 
Toxic  chemical  release 
reporting;  community  nght- 
to-know — 
Phosphoric  acid; 
comments  due  by  2-7- 
00;  published  12-7-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Illinois;  comments  due  by  2- 

7-00;  published  1-21-00 
Kansas;  comments  due  by 

2-7-00;  published  1-21-00 
Michigan;  comments  due  by 

2-7-00;  published  12-30- 

99 
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New  York;  a>mments  due 
by  2-7-00;  I  published  1-4- 
00 

Texas;  comn^ents  due  by  2- 
7-00;  published  12-30-99 
Satellite  Home  Viiewer  Act; 

network  nonduplication, 

syndicated  e)(clusivity  and 

sports  blackciut  rules  to 

satellite  retransmissions; 

comments  due  by  2-7-00; 

published  2-2-00 
Television  broaidcasting: 

Class  A  television  service; 
establlshm^t;  comments 
due  by  2-10-00;  published 
1-20-00 

Two  way  transmissions; 
mutHpoint  distribution 
service  and  instructional 
television  fixed  servrce 
licenses  p^rtKipation, 
comments  due  by  2-10- 
00;  puWisHed  1-26-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs  dnd  t>ioiogical 

products; 

Postmarketing  studies; 
status  reports;  comments 
due  by  2-0-00;  published 
12-1-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Fellowships,  internships, 

training: 

National  Instlutes  of  Health 
Contraception  and 
Infertility  Research  Loan 
Repayment  Program; 
comments  due  by  2-8-00; 
published  12-10-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  G«rt«ral  Office, 
Health  and  Htcnan  Services 
Department 

Medicare  and  $tate  health 
care  progranls: 
Safe  harbor  provisions  and 

special  fraud  alerts;  intent 

to  develop  regulations; 

comments  due  by  2-8-00; 

published  12-10-99 


INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Alabama  sturgeon; 
comments  due  by  2-10- 
00;  published  1-11-00 
INTERIOR  DEPARTMENT 
Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  2-7-00;  published  1- 
6-00 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf 
operations: 
Minerals  prospecting; 
comments  due  by  2-7-00; 
published  12-8-99 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Extension  of  distance 
Mexican  nationals  may 
travel  into  U.S.  without 
obtaining  additional 
immigration  documentation 
at  selected  Arizona  ports- 
of^ntry;  comments  due 
by  2-7-00;  published  12-8- 
99 
Organization,  functions,  and 
authority  delegations: 
Los  Angeles  and  San 
Francisco  Asylum  Offices, 
CA;  jurisdictional  change; 
comments  due  by  2-7-00; 
published  12-8-99 
JUSTICE  DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
United  States  Marshals 
Sen/ice;  fees  for  services; 
comments  due  by  2-7-00; 
published  12-7-99 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Digital  Millennium  Copyright 
Act: 


Circumvention  of  copyright 
protection  systems  for 
access  control 
technologies;  exemption  to 
prohibition;  comments  due 
by  2-10-00;  published  11- 
24-99 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practice  and  procedure: 

Attorney  fees; 
reimbursement;  comments 
due  by  2-7-00;  published 
12-23-99 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Family  relationships; 
inheritance  rights; 
comments  due  t»y  2-7-00; 
published  12-8-99 

SMALL  BUSINESS 
ADMINISTRATION 

Business  ktans: 
Liquidation  of  collateral  and 
sale  of  disaster  assistance 
loans;  comments  due  by 
2-9-00;  published  1-10-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Airbus;  comments  due  by  2- 
7-00;  published  1-6-00 

Bell;  comments  due  by  2-7- 

00;  published  12-8-99 
Boeirig;  comments  due  by 

2-7-00;  published  12-8-99 
Bombardier;  comments  due 

by  2-11-00;  published  1- 

12-00 
British  Aerospace; 

comments  due  by  2-9-00; 

published  1-6-00 
Eurocopter  Deutschland 

GMBH;  comments  due  by 

2-8-00;  published  12-10- 

99 
Eurocopter  France; 

comments  due  by  2-8-00; 

published  12-10-99 
Fokker;  comments  due  by 

2-7-00;  published  r-6-00 


McDonnell  Douglas; 
comments  due  by  2-7-00; 
published  12-22-99 

MD  Helicopters  Inc.; 
comments  due  by  2-7-00; 
published  12-8-99 

Pratt  &  Whitney;  comments 
due  by  2-7-00;  published 
12-8-99 

Turtxjmeca;  comments  due 
by  2-7-00;  published  12-8- 
99 

Airworthiness  standards: 

Special  conditions — 

Ayres  Corp.  Model  LM- 
200  Loadmaster 
airplane;  comments  due 
by  2-11-00;  published 
1-12-00 

Class  E  airspace;  comments 
due  by  2-8-00;  published 
12-29-99 

TREASURY  DEPARTMENT 

Balanced  Budget  Act  of  1997; 
implementation: 

District  of  Columbia 
retirement  plans;  Federal 
benefit  payments; 
comments  due  by  2-11- 
00;  published  12-13-99 


UST  OF  PUBUC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been  . 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  whk:h 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
l^ws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  orr'December  30, 
1999. 

Last  List  December  21,  1999 
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Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

WUliam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  11)    $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)    $65.00 

1996 

(Book  I)  . $66.00 

1996 

(Book  II)    $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)   $78.00 
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Volume  33 — Number  2 
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Congress,  news  conferences,  and 
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Rules  and  Regulations 


Federal  Registn- 

Vol.  65,  No.  25 

Monday,  February  7,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  ckxuments  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  905  and  944 
[Docket  No.  FV99-905-6  FIR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida  and 
Imported  Grapefruit;  Relaxation  of  the 
Minimum  Size  Requirement  for  Red 
Seedless  Grapefruit 

AGENCY:  Agricultiiral  Marketing  Service, 
USDA. 

action:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
changing  the  regulations  imder  the 
Florida  citrus  marketing  order  and  the 
grapefruit  import  regulations.  This  rule 
continues  to  relax  the  minimum  size 
requirement  for  Florida  red  seedless 
grapefruit  and  for  red  seedless  grapefruit 
imported  into  the  United  States  from 
size  48  (39/16  inches  diameter)  to  size  56 
(3Vi6  inches  diameter).  The  Citrus 
Administrative  Committee  (Committee), 
the  agency  that  locally  administers  the 
marketing  order  for  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida,  unanimously  recommended  the 
change  for  Florida  grapefruit.  The 
change  in  the  import  regulation  is 
required  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  This  change  allows  handlers 
and  importers  to  ship  size  56  red 
seedless  grapefruit  through  November 
12,  2000,  and  is  expected  to  maximize 
grapefruit  shipments  to  fresh  market 
channels. 

EFFECTIVE  DATE:  March  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  G.  Pimental,  Southeast 
Marketing  Field  Office.  F&V,  AMS, 
USDA,  P.O.  Box  2276,  Winter  Haven. 


Florida  33883;  telephone:  (863)  299- 
4770,  Fax:  (863)  299-5169;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA,  room  2522-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491.  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  84  and  Marketing  Order  No.  905, 
both  as  amended  (7  CFR  Part  905), 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

This  rule  is  also  issued  under  section 
8e  of  the  Act.  which  provides  that 
whenever  specified  commodities, 
including  grapefruit,  are  regulated 
under  a  Federal  marketing  order, 
imports  of  these  commodities  into  the 
United  States  are  prohibited  unless  they 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
as  those  in  effect  for  the  domestically 
produced  commodities. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 


law  and  request  a  modification  of  the 
order  or  to  be  exempted  there&t)m.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  coiul  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiunsdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
imder  section  8e  of  the  Act. 

The  order  for  Florida  citrus  provides 
for  the  establishment  of  minimiun  grade 
and  size  requirements  with  the 
concurrence  of  the  Secretary.  The 
minimum  grade  and  size  requirements 
are  designed  to  provide  besh  markets 
with  fruit  of  acceptable  quality  and  size, 
thereby  maintaining  consumer 
confidence  for  fresh  Florida  citrus.  This 
contributes  to  stable  marketing 
conditions  in  the  interest  of  growers, 
handlers,  and  consumers,  and  helps 
increase  returns  to  Florida  citrus 
growers.  The  current  minimum  grade 
requirement  for  red  seedless  grapefruit 
is  U.S.  No.  1.  The  minimum  size 
requirement  for  domestic  shipments  is 
size  56  (at  least  3 Vie  inches  in  diameter) 
through  November  12,  2000,  and  size  48 
(3*/!  6  inches  in  diameter)  thereafter.  The 
current  minimum  size  for  export 
shipments  is  size  56  throughout  the 
year. 

This  rule  continues  in  effect  a  change 
to  the  order's  rules  and  regulations 
relaxing  the  minimum  size  requirement 
for  domestic  and  import  shipments  of 
red  seedless  grapefruit.  This  action 
allows  for  the  continued  shipment  of 
size  56  grapefruit.  This  rule  relaxes  the 
minimum  size  fitjm  size  48  (3%6  inches 
diameter)  to  size  56  (3Vi6  inches 
diameter)  through  November  12,  2000. 
Absent  this  change,  the  minimum  size 
would  be  size  48  (3%6  inches  diameter). 
The  Committee  met  on  August  31,  1999, 
and  unanimously  recommended  this 
action. 

Section  905.52  of  the  order,  in  part, 
authorizes  the  Committee  to  recommend 
minimiun  grade  and  size  regulations  to 
the  Secretary.  Section  905.306  (7  CFR 
905.306)  specifies  minimum  grade  and 
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size  requiremants  for  different  varieties 
of  fresh  Florid  i  grapefruit.  Such 
requirements  or  domestic  shipments 
are  specified  i  i  §  905.306  in  Table  I  of 
paragraph  (a),  and  for  export  shipments 
in  Table  11  of  j  aragraph  (b).  This  rule 
continues  in  e  Ject  the  adjustments  in 
Table  I  to  establish  a  minimum  size  of 
56  through  November  12,  2000. 
Minimum  grade  and  size  requirements 
for  grapefruit  imported  into  the  United 
States  are  curyntly  in  effect  under 
§  944.106  (7  CTR  944.106).  This  rule 
also  continues  the  adjustments  in 
§  944.106  to  establish  a  minimum  size  of 
56  through  November  12,  2000.  Export 
requirements  Jor  Florida  red  seedless 
grapefruit  are  pot  changed  by  this  rule. 

In  making  i<s  recommendation,  the 
Committee  considered  estimated  supply 
and  demand.  The  official  crop  estimate 
of  27  million  P/s  bushel  boxes  is  below 
last  year's  production  of  28.7  million 
1%  bushel  boxes  of  red  seedless 
grapefruit.  Acreage  has  declined  in 
recent  years  fiom  81,348  acres  in  1996, 
to  76,025  acres  in  1998,  to  71,731  acres 
in  1999.  The  acreage  declines  are  due  to 
groves  being  a  bandoned  due  to 
economic  reanons,  unhealthy  groves 
being  removed  and  replanted,  and  sick 
and  diseased  xees  being  removed  from 
healthy,  prod  active  groves  and  not 
being  replantdd. 

The  Conuni  ttee  anticipates  that  fresh 
shipments  of  red  seedless  grapefruit  will 
be  approximately  16  million  Vs  bushel 
cartons,  simil  ir  to  last  season's  level  of 
16.7  million  "  's  bushel  cartons.  The 
quality  of  thii  year's  crop  is  anticipated 
to  be  below  n  jrmal.  The  fruit  is 
expected  to  b  5  misshapen  more  than 
normal.  All  g  owing  districts  appear  to 
be  affected  b5  poorly  shaped  friiit, 
which  could  reduce  the  packout 
percentages  ftor  the  1999-2000  crop.  The 
individual  fri  dt  size  for  the  current  crop 
is  projected  ti )  be  a  little  smaller  than 
normal,  but  not  as  small  as  last  season. 
The  Committee  reports  that  it  expects 
fresh  market  demand  to  be  sufficient  to 
permit  the  sh  ipment  of  size  56  red 
seedless  grap  sfruit  grown  in  Florida 
during  the  ei^ire  1999-2000  season 

This  size  nlaxation  will  enable 
Florida  grape  fruit  shippers  to  continue 
shipping  siz€  56  red  seedless  grapefruit 
to  the  domes  ic  market.  This  rule  will 
have  a  benef  cial  impact  on  producers 
and  handlers ,  because  it  will  permit 
Florida  grap<  fruit  handlers  to  make 
available  the  sizes  of  fruit  needed  to 
meet  consun:  er  needs.  Matching  the 
sizes  with  co  nsumer  needs  is  consistent 
with  cvuxent  and  anticipated  demand 
for  the  1999-  2000  season,  and  will 
maximize  sh  pments  to  fresh  market 
channels. 


The  Committee  believes  that  domestic 
markets  have  been  developed  for  size  56 
fruit  and  that  the  industry  should 
continue  to  supply  those  markets.  This 
minimum  size  change  pertains  to  the 
domestic  market,  and  does  not  change 
the  minimum  size  for  export  shipments 
which  will  continue  at  size  56 
throughout  the  season.  The  largest 
market  for  size  56  small  red  seedless 
grapefruit  is  for  export. 

During  the  first  1 1  weeks  of  the 
season  (September  20  through  December 
5),  there  was  a  volume  regulation  in 
effect  to  limit  the  volume  of  small  red 
seedless  grapefruit  that  entered  the  fresh 
market.  The  Department  issued  rules, 
which  were  published  on  September  17, 
1999  (64  FR  50419)  and  November  1, 
1999  (64  FR  58759),  implementing  that 
regulation.  The  Committee  believes  that 
the  percentage  size  regulation  has  been 
helpful  in  reducing  the  negative  effects 
of  size  56  on  the  domestic  market,  and 
that  no  additional  restrictions  are 
needed  for  the  upcoming  season. 

In  addition,  the  currency  and 
economic  problems  currently  facing  the 
Pacific  Rim  countries  remain  a  concern. 
These  countries  traditionally  have  been 
good  markets  for  size  56  grapefruit. 
Ciurent  conditions  there  could  reduce 
demand  for  grapefruit,  and  alternative 
outlets  need  to  be  available.  It  will  be 
advantageous  to  have  the  ability  to  ship 
size  56  red  seedless  grapefruit  to  the 
domestic  market  should  problems 
materialize  in  the  export  market. 

Based  on  the  available  information, 
the  Committee  unanimously 
recommended  that  the  minimum  size 
for  shipping  red  seedless  grapefruit  to 
the  domestic  market  should  be  size  56 
through  November  12,  2000.  This  rule 
will  have  a  beneficial  impact  on 
producers  and  handlers  since  it  will 
permit  Florida  grapeftiiit  handlers  to 
make  available  those  sizes  of  fruit 
needed  to  meet  anticipated  market 
demand  for  the  1999-2000  season. 
Additionally,  importers  will  be 
favorably  affected  by  this  change  since 
the  relaxation  of  the  minimiun  size 
regulation  will  also  apply  to  imported 
grapefruit. 

Section  8e  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  grapefruit,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements. 
Since  this  rule  relaxes  the  minimum 
size  requirement  under  the  domestic 
handling  regulations,  a  corresponding 
change  to  the  import  regulations  is 
necessary. 

Minimum  grade  and  size 
requirements  for  grapefruit  imported 


into  the  United  States  are  ciurrently  in 
effect  under  §  944.106.  This  rule 
continues  to  relax  the  minimum  size 
requirement  for  imported  red  seedless 
grapefruit  to  3 Vie  inches  in  diameter 
(size  56)  until  November  12,  2000,  to 
reflect  the  relaxation  in  effect  under  the 
order  for  red  seedless  grapefruit  grown 
in  Florida. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biudened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  80  grapefruit 
handlers  subject  to  regulation  under  the 
order,  approximately  11,000  growers  of 
citrus  in  the  regulated  area,  and  about 
25  grapefruit  importers.  Small 
agricultiual  service  firms,  which 
include  handlers  and  importers,  have 
been  defined  by  the  Small  Business 
Administration  (SBA)  as  those  having 
annual  receipts  of  less  than  $5,000,000, 
and  smcdl  agricultiu-al  producers  are 
defined  as  those  having  annual  receipts 
of  less  than  $500,000  (13  CFR  121.201). 
Based  on  the  industry  and  Committee 
data  for  the  1998-99  season,  the  average 
annual  f.o.b.  price  for  fresh  Florida  red 
seedless  grapefruit  diu-ing  the  1998-99 
season  was  around  $7.60  per  Vs  bushel 
carton,  and  total  fresh  shipments  for  the 
1998-99  season  were  approximately  at 
16.7  million  cartons  of  red  seedless 
grapefruit.  Approximately  20  percent  of 
all  handlers  handled  60  percent  of 
Florida  grapefruit  shipments.  In 
addition,  many  of  these  handlers  ship 
other  citrus  fruit  and  products  which 
are  not  included  in  Committee  data  but 
would  contribute  further  to  handler 
receipts.  Using  the  average  f.o.b.  price, 
about  80  percent  of  the  Florida 
grapefruit  handlers  could  be  considered 
small  businesses  under  the  SBA 
definition  and  about  20  percent  of  the 
handlers  could  be  considered  large 
businesses.  The  majority  of  grapefruit 
handlers,  growers,  and  importers  may 
be  classified  as  small  entities. 
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Handlers  in  Florida  shipped 
approximately  37.395.000  "/s  bushel 
cartons  of  grapefruit  to  the  fresh  market 
during  the  1998-99  season.  Of  these 
cartons,  about  22.123.000  were 
exported.  In  the  past  three  seasons, 
domestic  shipments  of  Florida 
grapefruit  averaged  about  16,720,000 
cartons.  During  the  period  1994  through 
1998,  imports  have  averaged  580,800 
cartons  a  season.  Imports  account  for 
less  than  five  percent  of  domestic 
shipments. 

Section  905.52  of  the  order,  in  part, 
authorizes  the  Committee  to  recommend 
minimiun  grade  and  size  regidations  to 
the  Secretary.  Section  905.306  specifies 
minimum  grade  and  size  requirements 
for  different  varieties  of  fresh  Florida 
grapefruit.  This  rule  continues  to  relax 
the  minimum  size  requirement  for 
domestic  shipments  of  red  seedless 
grapefruit  from  size  48  (3^Ae  inches 
diameter)  to  size  56  (3Vi6  inches 
diameter)  through  November  12,  2000. 
No  change  is  being  made  in  the 
minimiun  size  56  requirement  for  export 
shipments.  Absent  this  rule,  the 
minimiun  size  requirement  for  domestic 
shipments  would  be  size  48.  The  motion 
to  cillow  shipments  of  size  56  red 
seedless  grapefi^it  through  November 
12,  2000,  was  passed  by  the  Committee 
unanimously.  In  addition,  there  was  a 
volume  regulation  in  effect  for  the  first 
11  weeks  of  the  1999-2000  season 
(September  22  through  December  5)  that 
limited  the  volume  of  small  red  seedless 
grapefruit  that  entered  the  fresh  market 
(64  FR  50419,  September  17,  1999;  and 
64  FR  58759,  November  1,  1999). 

This  rule  will  have  a  positive  impact 
on  affected  entities  by  maximizing 
shipments  of  red  seedless  grapefi^t  into 
fresh  market  channels.  This  action 
allows  for  the  continued  shipment  of 
size  56  red  seedless  grapefruit.  This 
change  is  not  expected  to  increase  costs 
associated  with  the  order  requirements, 
or  the  grapefruit  import  regulation. 

This  rule  continues  to  relax  the 
minimum  size  from  size  48  (3»/i6  inches 
in  diameter)  to  size  56  (3Vi6  inches  in 
diameter)  through  November  12,  2000. 
This  change  will  allow  handlers  to 
continue  to  ship  size  56  red  seedless 
grapefruit  to  the  domestic  market.  This 
rule  will  have  a  beneficial  impact  on 
producers  and  handlers,  since  it  will 
permit  Florida  grapefruit  handlers  to 
make  available  those  sizes  of  fruit 
needed  to  meet  consumer  needs. 
Matching  the  sizes  that  can  be  shipped 
with  consumer  needs  is  consistent  with 
current  and  anticipated  demand  for  the 
1999-2000  season,  and  will  provide  for 
the  maximization  of  shipments  to  fresh 
market  channels. 


The  currency  and  economic  problems 
currently  facing  the  Pacific  Rim 
countries  remain  a  concern.  These 
countries  traditionally  have  been  good 
markets  for  size  56  grapefruit.  Current 
conditions  there  could  reduce  demand 
for  grapefruit,  and  alternative  outlets 
need  to  be  available.  It  will  be 
advantageous  to  handlers  to  have  the 
ability  to  ship  size  56  red  seedless 
grapefiiiit  to  the  domestic  market 
should  problems  materialize  in  the 
export  market. 

This  change  will  allow  for  the 
continued  shipment  of  size  56  red 
seedless  grapefiiiit.  The  opportunities 
and  benefits  of  this  rule  are  expected  to 
be  equally  available  to  all  grapefiruit 
handlers,  growers,  and  importers 
regardless  of  their  size  of  operation. 

During  the  period  October  1,  1998, 
through  June  30, 1999,  imports  of 
grapefiiiit  totaled  15,500  metric  tons 
(approximately  800.000  cartons).  Recent 
yearly  data  indicate  that  imports  during 
July.  August,  and  September  are 
typically  negligible.  Therefore,  the 
1998-99  season  imports  should  not  vary 
significantly  from  15,500  metric  tons. 
The  Bahamas  were  the  principal  source, 
accounting  for  95  percent  of  the  total. 
Remaining  imports  were  supplied  by 
the  Dominican  Republic  and  Israel. 
Most  imported  grapefiiiit  enters  the 
United  States  fi-om  October  through 
May. 

Section  8e  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  grapefiiiit,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality  and  maturity  requirements. 
Because  this  rule  changes  the  minimum 
size  for  domestic  red  seedless  grapefiiiit 
shipments,  this  change  must  also  be 
applicable  to  imported  grapefruit.  This 
rule  relaxes  the  minimum  size  for 
imported  grapefiiiit  to  size  56.  This 
regulation  will  benefit  importers  to  the 
same  extent  that  it  benefits  Florida 
grapefruit  producers  and  handlers 
because  it  allows  shipments  of  size  56 
red  seedless  grapefiiiit  into  U.S.  markets 
through  November  12,  2000. 

The  Committee  considered  one 
alternative  to  this  action.  The 
Committee  discussed  relaxing  the 
minimum  size  to  size  56  on  a  permanent 
basis  rather  than  just  for  a  year. 
Members  said  that  each  season  is 
different,  and  they  prefer  to  consider 
this  issue  on  a  yearly  basis.  Therefore, 
this  alternative  was  rejected. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
red  seedless  grapefiiiit  handlers  or 
importers.  As  with  all  Federal  marketing 


order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  collection  requirements  and 
duplication  by  industry  and  public 
sectors. 

In  addition,  as  noted  in  the  initial 
regulatory  flexibility  analysis,  the 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap  or  conflict  with  this  rule. 
However,  red  seedless  grapefiiiit  must 
meet  the  requirements  as  specified  in 
the  U.S.  Standards  for  Grades  of  Florida 
Grapefhiit  (7  CFR  51.760  through 
51.784)  issued  under  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1621 
through  1627). 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the  citrus 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations. 
Like  all  Committee  meetings,  the  August 
31.  1999.  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  their  views  on  this 
issue.  Finally,  interested  persons  were 
invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
t^  action  on  small  businesses. 

,  An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  November  1,  1999  (64  FR 
58759).  Copies  of  the  rule  were  mailed 
by  the  Committee  staff  to  all  Committee 
members  and  grapefiiiit  handlers.  In 
addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register.  That  rule  provided  for 
a  60-day  comment  period  which  ended 
January  3,  2000.  No  comments  were 
received. 

In  accordance  with  section  8e  of  the 
Act.  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  final  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that 
finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (64  FR  58759.  November  1. 
1999)  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects 

7  CFR  Part  905 

Grapefiiiit.  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos.  Tangerines. 

7  CFR  Part  944 

Avocados.  Food  grades  and  standards. 
Grapefruit,  Grapes.  Imports.  Kiwifiiiit. 
Limes.  Olives,  Oranges. 
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PART  905— <>RANGES.  GRAPEFRUIT, 
TANGERINES  AND  TANGELOS 
GROWN  IN  FiORIDA 

PART  944— f  RUITS;  IMPORT 
REGULATIONS 


According^ 
amending  7 
which  was 
November  1 , 
rule  without 


the  interim  final  rule 
dFR  parts  905  and  944 
published  at  64  PR  58759  on 
1999,  is  adopted  as  ^  final 
:hange. 


Dated:  JanuaK 
Robert  C.  Keei^ 
Deputy  Admin. 
Programs. 
[FR  Doc.  00-2389 
BILUNG  CODE  34  0-02-r 


31,2000. 
strator.  Fruit  and  Vegetable 
Filed  2-4-00;  8:45  am) 


DEPARTMErfT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  965 

[Doctot  No.  FyOO-955-1  FR] 

Vktalia  Onio^  Grown  In  Georgia; 
Incraaaed  A4sessment  Rate 

AGENCY:  Agribult\iral  Marketing  Service, 

USDA.  J 

action:  Fina^  rule. 

SUMMARY:  Th^s  rule  increases  the 
assessment  rtte  established  for  the 
Vidalia  Onion  Administrative 
Committee  (Committee)  for  fiscal  period 
2000  and  subsequent  fiscal  periods  from 
$0.07  to  $0.10  per  50-poimd  bag  of 
Vidalia  oniois  handled.  The  Committee 
is  responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  vidalia  onions  grown  in 
Georgia.  Autjiorization  to  assess  Vidalia 
onion  handlers  enables  the  Committee 
to  incur  expanses  that  are  reasonable 
and  necessaiy  to  administer  the 
program.  Tht  fiscal  period  began  on 
January  1  and  ends  on  December  31. 
The  assessment  rate  will  remain  in 
effect  indefinitely  imless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  February  8,  2000. 
FOR  FURTHERI  INFORMATION  CONTACT: 
William  PimlBntal,  Marketing  Specialist, 
Southeast  Marketing  Field  Office,  Fruit 


and  Vegetab 


e  Programs,  AMS,  USDA, 


P.O.  Box  22/  6,  Winter  Haven,  PL 
33883-2276;  telephone:  (863)  299-4770, 
Fax:  (863)  2<  9-5169;  or  George  Kelhart, 
Technical  A  Ivisor,  Marketing  Order 
Administrat:  on  Branch,  Fruit  and 
Vegetable  PrDgrams,  AMS,  USDA,  room 
2525-S,  P.O  Box  96456,  Washington, 
DC  20090-6 156;  telephone:  (202)  720- 
2491,  Fax:  (i  02)  205-6632. 

Small  bus  nesses  may  request 
information  du  complying  with  this 


regidation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698.  or  E-mail: 
Jay.Guerber^usda.gov. 

SUPPt-EMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  955  (7  CFR  part  955), 
regulating  the  handling  of  Vidalia 
Onions  grown  in  Georgia  area, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Vidalia  onion  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  Vidalia 
onions  beginning  January  1,  2000,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  fiscal  period  2000  and  subsequent 
fiscal  periods  from  $0.07  to  $0.10  per 
50-pound  bag  of  Vidalia  onions 
handled. 


The  Vidalia  onion  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  Vidalia 
onions.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formiilate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportimity  to  participate  and 
provide  input. 

For  the  1998-99  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  frtjm  fiscal  period  to  fiscal  period 
unless  modified;  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  September  30, 
1999,  and  imanimously  recommended 
fiscal  period  2000  expenditiu'es  of 
$421,600  and  an  assessment  rate  of 
$0.10  per  50-poimd  bag  of  Vidalia 
onions  handled.  In  comparison,  1998- 
1999  budgeted  expenditures  were 
$373,577.  However,  dining  the  1998-99 
fiscal  period  the  Committee 
recommended  and  the  Department 
approved  a  change  in  the  fiscal  period 
under  the  order  to  January  1-December 
31  from  September  16-Sept ember  15  to 
make  the  fiscal  period  consistent  with 
the  Vidalia  onion  marketing  season  (64 
FR  48243,  September  3. 1999;  64  FR 
72265,  December  27, 1999).  To  provide 
for  continuous  operation  of  the  order, 
the  1998-99  fiscal  period  was  extended 
by  3  and  V2  months  (from  September  16 
to  December  31,  1999).  As  a  result, 
actual  expenditures  for  1998-99  are 
expected  to  total  about  $475,577.  In 
addition,  the  quantity  of  assessable 
onions  for  1998-99  and  assessment 
income  is  much  less  than  expected.  The 
Committee  projected  the  quantity  of 
assessable  onions  for  1998-99  at 
4,842,857  50-pound  bags  and 
assessment  revenue  at  $339,000.  The 
actual  quantity  of  assessable  onions  is 
expected  to  be  3,617,017  50-poimd  bags, 
and  assessment  revenue  is  expected  to 
total  $253,191.  Because  of  this  shortfall, 
the  Committee  will  have  to  use  more  of 
its  operating  reserve  to  cover  approved 
expenses  than  it  expected. 

The  assessment  rate  of  $0.10  is  $0.03 
higher  than  the  rate  cmrently  in  effect. 
The  increase  is  needed  so  the 
Committee  can  maintain  its  operating 
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reserve  at  an  acceptable  level,  and  to 
cover  increases  in  the  Conunittee's 
promotion  expenses  for  fiscal  period 
2000. 

The  major  expenditures 
recommended  by  the  Committee  for 
fiscal  period  2000  include  $135,127  for 
administrative  costs,  $31,800  for 
compliance  activities,  $175,000  for 
promotional  activities,  and  $47,000  for 
research  projects.  Budgeted  expenses  for 
these  items  in  1998-99  (inclucfing  the 
3V2  month  extension)  are  $151,127  for 
administrative  costs.  $37,850  for 
compliance  activities,  $161,600  for 
promotional  activities,  and  $125,000  for 
research  projects. 

The  assessment  rate  recommended  by 
the  Conmiittee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Vidalia  onions.  Onion 
shipments  for  fiscal  period  2000  are 
estimated  at  4.200,000  50-pound  bags  or 
equivalent  which  should  provide 
$420,000  in  assessment  income.  Income 
derived  fr6m  handler  assessments,  along 
with  interest  income  and  funds  from  the 
Committee's  authorized  reserve,  would 
be  adequate  to  cover  budgeted  expenses 
for  fiscal  period  2000.  Fimds  in  the 
reserve  (totaling  $110,000  on  December 
31, 1999),  would  be  kept  within  the 
maximum  permitted  by  the  order  (about 
three  fiscal  period's  budgeted  expenses; 
§955.44). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  fiscal  period  2000  budget 
and  those  for  subsequent  fiscal  periods 
will  be  reviewed  and,  as  appropriate, 
approved  by  the  Department. 

This  action  also  changes  the  7  CFR 
Part  number  and  title  from  "Part  911 — 
Vidalia  Onions  Grown  in  Georgia"  to 
"Part  955 — Vidalia  Onions  Grown  in 


Georgia",  and  the  section  heading 
niunber  from  "§  911.209  Assessment 
rate."  to  "955.209  Assessment  rate." 
that  appeared  at  the  end  of  the  proposed 
rule  to  correcdy  state  the  title  and 
section  heading  number. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  then  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  133 
producers  of  Vidalia  onions  in  the 
production  area  and  approximately  91 
handlers  subject  to  regiilation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultiiral  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  Vidalia 
onion  producers  and  handlers  may  be 
classified  as  small  entities. 

Based  on  the  Georgia  Agricultural 
Statistical  Service  and  committee  data, 
the  average  price  for  fresh  Vidalia 
onions  during  the  1998-99  season  was 
$15.45  per  50-pound  bag  or  equivalent 
and  total  shipments  were  3,617,017 
bags.  Approximately  28  percent  of  all 
handlers  handled  83  percent  of  Vidalia 
onion  shipments.  Many  Vidalia  onion 
handlers  ship  other  vegetable  products 
which  are  not  included  in  the 
committee  data  but  would  contribute 
further  to  handler  receipts. 

Using  the  average  price,  about  97.4 
percent  of  the  Vidalia  onion  handlers 
could  be  considered  small  businesses 
under  the  SEA  definition.  The  majority 
of  Vidalia  onion  producers  and  handlers 
may  be  classified  as  small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  fiscal  period 
2000  and  subsequent  fiscal  periods  from 
$0.07  to  $0.10  per  50-pound  bag  or 
equivalent  of  assessable  Vidalia  onions. 
The  Committee  unanimously 
recommended  fiscal  period  2000 
expenditures  of  $421,600  and  an 
assessment  rate  of  $0.10  per  50-pound 
bag  or  equivalent.  The  assessment  rate 


of  $0.10  per  50-poimd  bag  is  $0.03 
higher  than  the  1998-99  rate.  The 
quantity  of  assessable  Vidalia  onions  for 
fiscal  period  2000  is  estimated  at 
4,200,000  50-pound  bags.  Thus,  the 
$0.10  rate  should  provide  $420,000  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 

The  major  expenditiu^s 
recommended  by  the  Committee  for 
fiscal  period  2000  include  $135,127  for 
administrative  costs.  $31,800  for 
compliance  activities.  $1 75,000  for 
promotional  activities,  and  $47,000  for 
research  projects.  Budgeted  expenses  for 
these  items  in  1998-99  (including  the 
3V2  month  extension)  were  $151,127  for 
administrative  costs,  $37,850  for 
compliance  activities,  $161,600  for 
promotional  activities,  and  $125,000  for 
research  projects. 

As  mentioned  earher,  in  an  effort  to 
recover  from  its  assessment  income 
shortfall  in  1998-99,  maintain  its 
operating  reserve  at  an  acceptable  level, 
and  expand  its  promotion  activities,  the 
Committee  voted  unanimously  to 
increase  its  assessment  rate  to  cover 
operating  expenses  during  fiscal  period 
2000.  The  Committee  believes  that 
increased  promotion  activities  are 
needed  to  help  the  Vidalia  onion 
industry  remain  competitive  in  the 
marketplace. 

The  Committee  reviewed  and 
unanimously  recommended  fiscal 
period  2000  expenditures  of  $421,600. 
Prior  to  arriving  at  this  budget,  the 
Committee  considered  information  from 
various  sources,  such  as  the  Budget 
Subcommittee,  the  Research 
Subcommittee,  and  the  Advertising  ami 
Promotion  Subcommittee.  Alternative 
expenditure  levels  were  discussed  by 
these  groups,  based  upon  the  relative 
value  of  various  promotion  and  research 
projects  to  the  Vidalia  onion  industry. 
The  assessment  rate  of  $0.10  per  50- 
pound  bag  or  equivalent  of  assessable 
Vidalia  onions  was  then  determined  by 
dividing  the  total  recommended  budget 
by  the  quantity  of  assessable  onions, 
estimated  at  4,200,000  50-pound  bags 
for  fiscal  period  2000.  This  rate  will 
generate  $420,000,  which  is  $1,600 
below  the  anticipated  expenses.  The 
Committee  found  this  acceptable 
because  interest  income  and  reserve 
funds  are  available  to  make  up  the 
deficit. 

A  review  of  historical  information  and  » 
preliminary  information  pertaining  to  -. 
the  upcoming  fiscal  period  indicates 
that  the  grower  price  for  fiscal  period 
2000  could  range  between  $10.00  and 
$15.00  per  50-pound  bag  of  Vidalia 
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onions.  There  ore,  the  estimated 
assessment  re  renue  for  fiscal  period 
2000  as  a  perc  entage  of  total  grower 
revenue  coulc^  range  between  0.7  and 
1.0  percent 

This  action  increases  the  assessment 
obligation  im|iosed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  tke  marketing  order.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
Vidalia  onion  j  production  area  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  dmiberations  on  all  issues. 
Like  all  Comiiittee  meetings,  the 
September  sd  1999.  meeting  was  a 
public  meeting  and  all  entities,  both 
large  and  sma  11,  were  able  to  express 
views  on  this  issue. 

This  rule  in  iposes  no  additional 
reporting  or  n  scordkeeping  requirements 
on  either  sma  1  or  large  Vidalia  onion 
handlers.  As  '  vith  all  Federal  maiketing 
order  programs,  reports  and  forms  are 
periodically  i  eviewed  to  reduce 
information  r  jquirements  and 
duplication  b  y  industry  and  public 
sector  agencids. 

The  Depart  ment  has  not  identified 
any  relevant '.  '"ederal  rules  that 
duplicate,  ov  srlap,  or  conflict  with  this 
rule. 

A  proposec  rule  concerning  this 
action  was  pi  blished  in  the  Federal 
Register  on  December  13. 1999  (64  FR 
69419).  Copif  s  of  the  proposed  rule 
were  also  ma  led  or  sent  via  facsimile  to 
all  Vidalia  or  ion  handlers.  Finally,  the 
proposal  was  made  available  through 
the  Internet  t  y  the  Office  of  the  Federal 
Register.  A  31 1-day  comment  period 
ending  Janua7  12,  2000,  was  provided 
for  interested  persons  to  respond  to  the 
proposal.  No  comments  were  received. 
A  small  business  guide  on  complying 
with  fruit,  ve  jetable,  and  specialty  crop 
marketing  ag  eements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://www.(  ims.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  j  uide  should  be  sent  to  Jay 
Guerber  at  th  e  previously  mentioned 
address  in  th  e  FOR  FURTHER  INFORMATION 
CONTACT  seel  ion. 

After  cons  deration  of  all  relevant 
material  presented,  including  the 
information  md  recommendation 
submitted  bj  the  Committee  and  other 
available  inf  )rmation,  it  is  hereby  found 
that  this  rule ,  as  hereinafter  set  forth, 
will  tend  to  i  fffectuate  the  declared 
policy  of  the  Act. 


Pursuant  to  5  U.S.C.  553,  it  also  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  because:  (1)  The 
2000  fiscal  period  began  on  January  1 , 
2000,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  assessable 
Vidalia  onions  handled  during  such 
period;  (2)  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  and  (3)  handlers  are  aware  of  this 
action  which  was  xmanimously* 
recommended  by  the  Committee  at  a 
public  meeting.  Also,  a  30-day  comment 
period  was  provided  for  in  the  proposed 
rule,  and  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  955 

Marketing  agreements,  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  955  is  amended  as 
follows: 

PART  955— VIDAUA  ONIONS  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
parts  955  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  955.209  is  revised  to  read 
as  follows: 

§955.209    Assessment  rate. 

On  and  after  January  1,  2000,  an 
assessment  rate  of  $0.10  per  50-pound 
bag  or  equivalent  is  established  for 
Vidalia  onions. 

Dated:  January  31,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

(FR  Doc.  00-2688  Filed  2-4-00;  8:45  am] 
BILUNO  CODE  3410-02-P 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  936 

[No.  2000-04] 
RIN  3069-AA95 

Information  Collection  Approval; 
Technical  Amendment  to  Community 
Support  Requirements  Rule 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Final  rule. 

summary:  Under  the  Paperwork 
Reduction  Act  of  1995  (Act),  the  Office 
of  Management  and  Budget  (OMB)  has 
approved  a  three-year  extension  of  the 


information  collection  contained  in  the 
Federal  Housing  Finance  Board's 
(Finemce  Board)  community  support 
requirements  regulation  and  community 
support  statement  form.  The  OMB 
control  number  approving  the 
information  collection  now  expires  on 
January  31,  2003.  In  accordance  with 
the  requirements  of  the  Act,  the  Finance 
Board  is  amending  the  community 
support  requirements  rule  to  reflect  this 
new  expiration  date. 

EFFECTIVE  DATE:  The  final  rule  will 
become  effective  on  February  7,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Emma  J.  Fitzgerald,  Program  Analyst, 
Program  Assistance  Division,  Office  of 
Policy,  Research  and  Analysis,  by 
telephone  at  202/408-2874.  by 
electronic  mail  at 
F1TZGERALDE@FHFB.GOV,  or  by 
regular  mail  at  the  Federal  Housing 
Finance  Board.  1777  F  Street.  N.W.. 
Washington.  D.C.  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  202/408- 
2579. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

In  order  to  extend  the  expiration  date 
of  the  OMB  control  number  approving 
the  information  collection  contained  in 
its  community  support  requirements 
regulation  and  community  support 
statement  form,  the  Finance  Board 
published  requests  for  public  comments 
regarding  the  information  collection  in 
the  Federal  Register  on  June  30  and 
November  15,  1999.  See  64  FR  35157 
(June  30, 1999)  and  64  FR  61877  (Nov. 
15.  1999).  The  Finance  Board  also 
submitted  an  analysis  of  the  information 
collection,  entitled  "Community 
Support  Requirements,"  to  the  OMB  for 
review  and  approval.  The  OMB  has 
approved  a  three-year  extension  of  the 
information  collection  under  OMB 
control  number  3069-0003.  The  OMB 
control  number  now  expires  on  January 
31.  2003. 

Under  the  Act  and  the  OMB's 
implementing  regulation.  44  U.S.C. 
3507  and  5  CFR  1320.5.  an  agency  may 
not  sponsor  or  conduct,  and  a  person  is 
not  required  to  respond  to.  an 
information  collection  unless  the 
regulation  or  form  collecting  the 
information  displays  a  currently  valid 
OMB  control  number.  Accordingly,  the 
Finance  Board  is  amending  the 
community  support  requirements  rule 
and  community  support  statement  form 
to  reflect  the  new  expiration  date  of  the 
OMB  control  number. 
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n.  Notice  and  Public  Participation 

Because  the  eifectiveness  of  the 
information  collection  contained  in  the 
conmiunity  support  requirements  rule 
and  community  support  statement  form 
must  be  maintained,  the  Finance  Board 
for  good  cause  finds  that  the  notice  and 
public  procediue  requirements  of  the 
Administrative  Procedures  Act  are 
impracticable,  imnecessarj-,  or  contrary 
to  the  public  interest.  See  5  U.S.C. 
553(b){3){B). 

m.  E£Fective  Date 

For  the  reasons  stated  in  part  II  above, 
the  Finaiice  Board  for  good  cause  finds 
that  the  final  rule  should  become 
effective  on  February  7,  2000.  See  5 
U.S.C.  553(d)(3). 

IV.  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  do  not  apply  since  this 
technical  amendment  to  the  community 
support  requirements  rule  does  not 
require  publication  of  a  notice  of 
proposed  rulemaking.  See  5  U.S.C. 
601(2)  and  603(a). 

V.  Paperwork  Reduction  Act 

The  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  44  U-S.C.  3501  et  seq.  Consequently, 
the  Finance  Board  has  not  submitted 
any  information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Subjects  in  12  CFR  Part  936 

Credit,  Federal  home  loan  banks, 
Housing,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Finance  Board  hereby 
amends  12  CFR  part  936  as  follows: 

PART  936— COMMUNITY  SUPPORT 
REQUIREMENTS 

1.  Revise  the  authority  citation  for 
part  936  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3)(B), 
1422b(a)(l),  and  1430(g). 

§§936.2,936.3,936.5    [Amended] 

2.  Revise  the  parenthetical  statement 
that  appears  after  §§  936.2,  936.3,  and 
936.5  to  read  as  follows: 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 
control  number  3069-0003  with  an 
expiration  date  of  January  31,  2003.) 

§936.4    [Amended] 

3.  Add  a  parenthetical  statement 
immediately  after  §  936.4  to  read  as 
follows: 


(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 
control  number  3069-0003  with  an 
expiration  date  of  January  31,  2003.) 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 

Dated:  January  27,  2000. 
Bruce  A.  Morrison, 

Chairman. 

[FR  Doc.  00-2544  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  6725-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39        , 

[Docket  No.  99-NM-254-AD;  Amendment 
39-11554;  AD  2000-02-36] 

RiN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes, 
that  ciurently  requires  relocation  of  the 
engine/master  1  relay  from  relay  box 
103VU  to  shelf  95VU  in  the  avionics 
bay.  This  amendment  continues  to 
require  the  relocation  using  new 
electrical  contacts,  and,  for  certain 
airplanes,  adds  a  requirement  to  replace 
certain  contacts  installed  in  shelf  95VU 
during  relocation  of  the  relay  with  new 
contacts.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  a  simultaneous 
cutoff  of  the  fuel  supply  to  both  engines, 
which  could  result  in  a  loss  of  engine 
power  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  March  13,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  13, 
2000. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  October  27,  1998  (63  FR 
50492,  September  22,  1998). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)   • 
by  superseding  AD  98-20-10, 
amendment  39-10777  (63  FR  50492, 
September  22.  1998),  which  is 
applicable  to  certain  Airbus  Model 
A319,  A320.  and  A321  series  airplanes, 
was  published  in  the  Federal  Register 
on  October  21.  1999  (64  FR  56715).  The 
action  proposed  to  continue  to  require 
relocation  of  the  engine/master  1  relay 
from  relay  box  103VU  to  shelf  95 VU  in 
the  avionics  bay  using  new  electrical 
contacts.  The  action  also  proposed  to 
add,  for  certain  airplanes,  a  requirement 
to  replace  certain  contacts  installed  in 
shelf  95  VU  during  relocation  of  the 
relay  with  new  contacts. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has-been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  to  Revise  Cost  Estimate 

One  commenter  concurs  with  the 
content  of  the  proposed  rule,  but  states 
that  the  estimate  of  work  hours  required 
to  accomplish  the  replacement  of  die 
contacts  is  inaccurate  in  the  proposed 
AD.  The  commenter  states  that  for 
airplanes  previously  modified  in 
accordance  with  Airbus  Service  Bulletin 
A320-24-1092,  Revision  01,  dated 
December  24,  1997,  or  Revision  02, 
dated  March  9,  1998,  the  replacement  of 
contacts  would  take  approximately  12 
hours.  For  airplanes  already  in  the 
process  of  being  modified,  the 
replacement  would  take  approximately 
3  hours. 

The  FAA  infers  that  the  commenter's 
estimate  includes  work  hoiu-s  for  access 
and  close  to  replace  certain  contacts 
with  new  contacts  for  previously 
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modified  airpli  ines.  However,  the  cost 
impact  inform!  ition,  below,  describes 
only  the  "direct"  costs  of  the  specific 
actions  require  i  by  this  AD.  The 
number  of  wor  t  hours  necessary  to 
accomplish  tha  required  actions, 
specified  as  2  Ikours  in  the  cost  impact 
information,  w  as  provided  to  the  FAA 
by  the  manufa(  ;turer.  This  number 
represents  the  time  necessary  to  perform 
oiily  the  action  s  actually  required  by 
this  AD.  The  F  \A  recognizes  that,  in 
accomplishing  the  requirements  of  any 
AD,  operators  nay  incur  "incidental" 
costs  in  additidn  to  the  "direct"  costs. 
The  cost  analy  sis  in  AD  rulemaking 
actions,  howe\  er,  typically  does  not 
include  incidental  costs,  such  as  the 
time  required  to  gain  access  and  close 
up,  planning  time,  or  time  necessitated 
by  other  admii  istrative  actions.  No 
change  to  the  I  inal  rule  is  necessary. 


Conclusion 


After  carefu 
data,  including 
above,  the 
safety  and  the 
adoption  of 


thj 


review  of  the  available 
the  comments  noted 
.  has  determined  that  air 
public  interest  require  the 
rule  as  proposed. 


Cost  Impact 


There  are  ai 
airplanes  of  U 
affected  by 

The  modifidation 
required  by 
approximate!) 
airplane  to 
labor  rate  of 
Required  part:  i 
or  $961  per  ai: 
modification 
these  figures, 
previously  rec^uired 
operators  is  e; 
$3,869  per 
per  airplane. 

Should  an 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10777  (63  FR 
50492,  September  22,  1998),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-11554,  to  read  as 
follows: 

2000-02-36    Airbus  Industrie:  Amendment 
39-11554.  Docket  99-NM-254-AD. 
Supersedes  AD  98-20-10,  Amendment 
39-10777. 
Applicability:  Model  A319.  A320,  and 
A321  series  airplanes;  as  listed  in  Airbus 
Service  Bulletin  A320-24-1092,  Revision  03, 
dated  September  16, 1998;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  simultemeous  cutoff  of  the 
fuel  supply  to  both  engines,  which  could 
result  in  a  loss  of  engine  power  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 


Modification 

(a)  Within  18  months  after  October  27, 
1998  (the  effective  date  of  AD  98-20-10, 
amendment  39-10777),  relocate  the  engine/ 
master  1  relay  (llQG)  from  relay  box  103VU 
to  shelf  95VU  in  the  avionics  bay,  in 
accordance  with  Airbus  Service  Bulletin 
A320-24-1092,  dated  March  26,  1997; 
Revision  01,  dated  December  24, 1997; 
Revision  02,  dated  March  9, 1998;  or 
Revision  03,  dated  September  16, 1998.  After 
the  effective  date  of  this  AD,  only  Revision 
03  shall  be  used. 

(b)  For  airplanes  on  which  Airbus  Service 
Bulletin  A320-24-1092,  dated  March  26, 
1997;  Revision  01,  dated  December  24,  1997; 
or  Revision  02,  dated  March  9, 1998;  has 
been  accomplished  prior  to  the  effective  date 
of  this  AD:  Within  500  flight  hours  after  the 
effective  date  of  this  AD,  replace  the  contacts 
on  lines  20  through  23  in  shelf  95VU  with 
new  contacts,  in  accordance  with  paragraph 
B.(2)(m)  of  the  Accomplishment  Instructions 
of  Airbus  Service  Bulletin  A320-24-1092, 
Revision  03,  dated  September  16, 1998. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A320-24-1092, 
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dated  March  26, 1997;  Airbus  Service 
Bulletin  A320-24-1092,  Revision  01,  dated 
December  24,  1997;  Airbus  Service  Bulletin 
A320-24-1092,  Revision  02,  dated  March  9, 
1998;  or  Airbus  Service  Bulletin  A320-24- 
1092.  Revision  03,  dated  September  16, 1998; 
as  applicable. 

(1)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A320-24-1092. 
Revision  03,  dated  September  16, 1998,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A320-24-1092, 
dated  March  26,  1997;  Airbus  Service 
Bulletin  A320-24-1092.  Revision  01,  dated 
December  24, 1997;  and  Airbus  Service 
Bulletin  A320-24-1092,  Revision  02,  dated 
March  9,  1998,  was  approved  previously  by 
the  Director  of  the  Federal  Registeras  of 
October  27,  1998  (63  FR  50492,  September 
22,  1998). 

(3)  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FA  A,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-263- 
134(B),  dated  June  30,  1999. 

(f)  This  amendment  becomes  effective  on 
March  13,  2000. 

Issued  in  Renton,  Washington,  on  January 
28,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-2403  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-63-A0;  Amendment 
3»-11550;  AD  2000-02-32] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA.  31 5B  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Eurocopter  France  Model 
SA.  315B  helicopters,  that  currently 
requires  initial  and  repetitive  visual 
inspections  and  modiHcation,  if 
necessary,  of  the  horizontal  stabilizer 
spar  tube  (spar  tube).  This  amendment 
requires  the  same  corrective  actions  as 
the  existing  AD  and  would  require  an 


additional  dye-penetrant  inspection  of 
the  half-shell  attachment  clamps 
(clamps).  This  amendment  is  prompted 
by  an  in-service  report  of  fatigue  cracks 
that  initiated  from  corrosion  pits.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  failure  of  the 
spar  tube,  separation  of  the  horizontal 
stabilizer  and  impact  with  the  main  or 
tail  rotor,  and  subsequent  loss  of  control 
of  the  helicopter. 

DATES:  Effective  March  13.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  13. 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation. 
2701  Forum  Drive.  Grand  Prairie.  Texas 
75053-4005.  telephone  (972)  641-3460. 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel.  Southwest 
Region.  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth.  Texas;  or  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke,  Aerospace  Engineer. 
FAA.  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5116,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-12-21, 
Amendment  39-10575  (63  FR  31610), 
applicable  to  Eurocopter  France  Model 
SA.  315B  helicopters,  was  published  in 
the  Federal  Register  on  November  8. 
1999  (64  FR  60743).  That  action 
proposed  to  require  initial  and 
repetitive  visual  inspections  and 
modification,  if  necessary,  of  the  spar 
tube,  as  well  as  installing  safety  wire 
around  each  attachment  clamp. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  two 
nonsubstantive  changes  that  have  been 
made  to  paragraph  (f)  and  Note  3  of  the 
AD.  hi  paragraph  (f),  the  NPRM 
incorrectly  states  that  alternative 
methods  of  compliance  (AMOC)  or 
adjustments  of  the  compliance  time  may 
be  approved  by  the  "Manager,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate." 
This  is  incorrect  and  has  been  changed 


to  state  that  the  Manager,  Regulations 
Group.  Rotorcraft  Directorate,  is 
responsible  for  approving  any  AMOC  or 
adjustment  of  the  compliance  time.  Note 
3  of  the  NPRM  states  that  information 
concerning  the  existence  of  approved 
AMOC  may  be  obtained  from  the 
"Rotorcraft  Standards  Staff;"  this  is  also 
incorrect  and  has  been  changed  to  state 
that  information  may  be  obtained  from 
the  "Regulations  Group."  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  28  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  0.5 
work  hour  per  helicopter  to  accompUsh 
the  inspections;  3  work  hours  per 
helicopter  to  accomplish  the 
modification;  and  0.5  work  hour  per 
helicopter  to  inspect  and  fit  the  safety 
wire.  The  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $1,100  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $37,520. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFTl 
part  39)  as  follows: 
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PART  39— AIR 
DIRECTIVES 


ORTHINESS 


1 .  The  authoi  ity  citation  for  part  39 
continues  to  rei  id  as  follows: 

Authority:  49  If.S.C.  106(g),  40113,  44701. 

§39.13    [Anwndid] 

2.  Section  39  13  is  amended  by 
removing  Amendment  39-10575  (63  FR 
31610),  and  by  adding  a  new 
airworthiness  d  irective  (AD), 
Amendment  39-11550,  to  read  as 
follows: 

AD  2000-02-32    Eurocopter  France: 

Amendment  3?  -11550.  Docket  No.  98- 

SW-63-AD.  Si  persedes  AD  98-12-21. 

Amendment  3?  -10575.  Docket  No.  98- 

SW-02-AD. 

Applicability:  J  lodel  SA.  31  SB  helicopters 
with  horizontal  s  abilizers,  part  number  (P/N) 
315A35-10-000-  1.  315A35-10-000-2,  or 
higher  dash  num  >ers,  installed,  certificated 
in  any  category. 

Note  1:  This  Al )  applies  to  each  helicopter 
identified  in  the  ireceding  applicability 
provision,  regard  eSs  of  whether  it  has  been 
otherwise  modifi  sd.  altered,  or  repaired  in 
the  area  subject  ti » the  requirements  of  this 
AD.  For  helicopt(  rs  that  have  been  modified, 
altered,  or  repairi  d  so  that  the  performance 
of  the  requiremei  ts  of  this  AD  is  affected,  the 
owner/operator  n  lust  request  approval  for  an 
alternative  methc  d  of  compliance  in 
accordance  with  }aragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  mod  fication,  alteration,  or  repair 
on  the  unsafe  coi  dition  addressed  by  this 
AD;  and  if  the  un  safe  condition  has  not  been 
eliminated,  the  n  quest  should  include 
specific  proposec  actions  to  address  it. 

Compliance:  Ri  iquired  as  indicated,  unless 
accomplished  pri  viously. 

To  prevent  fati  [ue  failure  of  the  spar  tube, 
separation  of  the  lorizontal  stabilizer  and 
impact  with  the  i  lain  or  tail  rotor,  and 
subsequent  loss  c  f  control  of  the  helicopter, 
accomplish  the  f(  Uowing: 

(a)  Before  furth  3r  flight: 

(1)  Inspect  the  lircraft  records  and  the 
horizontal  stabili  :er  installation  to  determine 
whether  Modific  tion  072214  (installation  of 
the  spar  tube  wit  lout  play)  or  Modification 
072215  (adding  t  vo  half-shells  on  the  spar] 
has  been  accomp  ished. 

(2)  If  Modification  072214  has  not  been 
installed,  compl)  with  paragraphs  2. A., 
2.B.1),  2.B.2)a),  a  id  2.B.2)b)  of  the 
Accomplishment  Instructions  of  Eurocopter 
France  Service  B  illetin  No.  55.01,  Revision 
4,  dated  May  4,  1  998  (SB).  If  the  fit  and 
dimensions  of  th  s  components  specified  in 
paragraph  2.B.2)) )  exceed  the  tolerances  in 
the  applicable  sti  uctural  repair  manual, 
replace  with  airv  orthy  parts. 

(3)  If  Modifical  ion  072215  has  not  been 
installed,  first  co  nply  with  paragraphs  2. A., 
2.B.1),  and  2.B.3  ,  and  then  comply  with 
paragraph  2.B.2)( )  of  the  Accomplishment 
Instructions  of  th  b  SB. 

Note  2:  Modifi  :ation  kit  P/N  315A-07- 
0221571  contain:  the  necessary  materials  to 
accomplish  this  i  nodification. 


(b)  Before  the  first  flight  of  each  day: 

(1)  Visually  inspect  the  installation  of  the 
half-shells,  the  horizontal  stabilizer  supports, 
and  the  horizontal  stabilizer  for  corrosion  or 
cracks.  Repair  any  corroded  parts  in 
accordance  with  the  applicable  maintenance 
manual.  Replace  any  cracked  components 
with  airworthy  parts  before  further  flight. 

(2)  Confirm  that  there  is  no  play  in  the 
horizontal  stabilizer  supports  by  lightly 
shaking  the  horizontal  stabilizer.  If  play  is 
detected,  comply  with  paragraphs  2.A.  and 
2.B.2)a)  of  the  Accomplishment  Instructions 
of  the  SB.  If  the  fit  and  dimensions  of  the 
components  specified  in  paragraph  2.B.2)a) 
exceed  the  tolerances  in  the  applicable 
structural  repair  manual,  replace  with 
airworthy  parts  before  further  flight. 

(c)  At  intervals  not  to  exceed  400  hours 
time-in-service  (TIS)  or  four  calendar 
months,  whichever  occurs  first,  inspect  and 
lubricate  the  spar  tube  attachment  bolts. 

(d)  Within  90  calendar  days  and  thereafter 
at  intervals  not  to  exceed  24  calendar 
months,  visually  inspect  the  inside  of  the 
horizontal  spar  tube  in  accordance  with 
paragraph  2. A.  and  2.B.1)  of  the 
Accomplishment  Instructions  of  the  SB. 

(1)  If  corrosion  is  found  inside  the  tube, 
other  than  in  the  half-shell  area,  replace  the 
tube  with  an  airworthy  tube  within  the  next 
500  hours  TIS  or  18  calendar  months, 
whichever  occurs  first. 

(2)  If  corrosion  is  found  inside  the  tube  in 
the  half-shell  area,  apply  a  protective 
treatment  as  described  in  paragraph  2.B.l)b) 
of  the  Accomplishment  Instructions  of  the 
SB. 

(e)  Within  30  calendar  days,  perform  a  one- 
time dye-penetrant  inspection  for  cracking  on 
the  4  attachment  clamps  (See  No.  11  on 
Figure  3  of  the  SB)  of  the  half-shells  as 
shown  in  Figure  3  of  the  SB.  If  a  crack  is 
found  in  any  clamp,  replace  the  cracked 
clamp  with  an  airworthy  clamp.  If  no  crack 

is  found,  safety  wire  the  clamp  as  shown  in 
Detail  C  in  the  SB  using  two  wraps  of  0.6- 
mm  or  0.8  mm  (.023  or  .032  inch)  diameter 
lockwire  (See  No.  21  on  Figure  3  of  the  SB) 
ciround  the  clamp  so  that  the  clamp  is  held 
together  in  the  event  of  clamp  failure.  After 
installing  the  safety  wire,  inspect  the  clamps 
before  the  first  flight  of  each  day  in 
accordance  with  paragraph  fb)(l)  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Croup. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFT? 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(h)  The  inspections  and  modifications  shall 
be  done  in  accordance  with  the 
Accomplishment  Instructions  of  Eurocopter 


France  Service  Bulletin  No.  55.01,  Revision 
4,  dated  May  4, 1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  firom  American  Eurocopter 
Corporation,  2701  Forum  Drive,  Grand 
Prairie,  Texas  75053-4005,  telephone  (972) 
641-3460,  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(i)  This  amendment  becomes  effective  on 
March  13,  2000. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  96-277-037(A)R2,  dated  luly  29. 
1998. 

Issued  in  Fort  Worth,  Texas,  on  January  26, 
2000. 
Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  00-2401  Filed  2-4-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-252-AD;  Amendment 
39-11551;  AD  2000-02-33] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 
Equipped  With  General  Electric  CF6- 
80C2  Series  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes  that  requires 
various  inspections  and  functional  tests 
to  detect  discrepancies  of  the  thrust 
reverser  control  and  indication  system, 
and  correction  of  any  discrepancy 
found.  This  amendment  is  prompted  by 
reports  indicating  that  several  center 
drive  units  (CDU)  were  retiuned  to  the 
manufactiu-er  of  the  CDU's  because  of 
low  holding  torque  of  the  CDU  cone 
brake.  The  actions  specified  by  this  AD 
are  intended  to  ensiu-e  the  integrity  of 
the  fail  safe  features  of  the  thrust 
reverser  system  by  preventing  possible 
failure  modes  in  tbe  thrust  reverser 
control  system  that  can  result  in 
inadvertent  deployment  of  a  thrust 
reverser  during  flight. 
DATES:  Effective  March  13,  2000. 
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The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  13, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Rent  on,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Thorson,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1357; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-15-05, 
amendment  39-8976  (59  FR  37655,  July 
25,  1994),  which  is  applicable  to  all 
Boeing  Model  747-400  series  airplanes, 
was  published  in  the  Federal  Register 
on  Jime  22,  1999  (64  FR  33229).  The 
action  proposed  to  require  various 
inspections  and  functional  tests  to 
detect  discrepancies  of  the  thrust 
reverser  control  and  indication  system, 
and  correction  of  any  discrepancy 
foimd. 

Explanation  of  Changes  to  the  Proposed 
Rule 

The  original  notice  of  proposed 
rulen\.aking  (NPRM)  proposed  to 
supersede  AD  94-15-05,  which  is 
applicable  to  Boeing  Model  747-400 
series  airplanes  equipped  with  either 
Pratt  &  Whitney  PW4000  series  engines; 
Rolls-Royce  RB211-524G/H  series 
engines;  or  General  Electric  (GE)  CF6- 
80C2  series  engines.  Since  the  issuance 
of  that  NPRM,  the  FAA  has  determined 
that,  in  order  to  simplify  compliance, 
each  engine  type  should  be  addressed  in 
separate  rulemaking  actions  that  do  not 
supersede  AD  94-15-05.  Therefore,  the 
FAA  currently  is  developing  separate 
rulemaking  to  address  the  Pratt  & 
Whitney  PW4000  series  engines,  and 
Rolls-Royce  RB211-524G/H  series 
engines  referenced  in  the  original 
NPRM,  and  has  revised  the  applicability 
in  this  final  rule  to  address  the 
requirements  for  the  GE  CF6-80C2 
series  engines  only.  In  addition, 
paragraphs  (a)  through  (d)  of  the  original 
NPRM  are  not  restated  in  this  final  rule. 


The  cost  impact  information,  below, 
also  has  been  revised  accordingly. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  Rule 

One  commenter  supports  the 
proposed  rule. 

Request  for  Credit  for  Previously 
Accomplished  Work 

One  commenter  requests  credit  for 
accomplishing  the  thrust  reverser  center 
drive  unit  (CDU)  cone  brake  test  dining 
production.  The  commenter  states  that 
the  tests  were  accomplished  previously 
in  accordance  with  methods  equivalent 
to  those  described  in  Boeing  Service 
Bulletins  747-78A2166  and  747- 
78A2113. 

The  FAA  concurs  with  the 
commenter's  request  that 
accomplishment  of  the  test  during 
production  is  acceptable  for  compliance 
with  the  applicable  test  requirement  in 
the  final  rule.  "Note  2"  has  been  added 
to  the  final  rule  to  provide  credit  for 
accomplishment  of  the  test  during 
production. 

One  commenter  requests  credit  for 
accomplishing  the  modification  to 
install  the  third  locking  system  of  the 
thrust  reversers  during  production.  The 
commenter  states  that  all  Model  747- 
400  series  airplanes,  line  numbers  1061 
and  subsequent,  equipped  with  GE 
CF6-80C2  series  engines,  had  a  third 
locking  system  installed  during 
production  in  accordance  with 
Production  Revision  Record  (PRR) 
80452-102,  and  were  not  modified  in 
accordance  with  Boeing  Service  Bulletin 
747-78-2151  (which  is  a  retrofit  action 
applicable  to  line  numbers  700  through 
1060  inclusive). 

The  FAA  concurs  with  the 
commenter's  request.  The  FAA  has 
determined  that  the  production 
modification  is  technically  equivalent  to 
the  modification  described  in  Boeing 
Service  Bulletin  747-78-2151; 
therefore,  paragraphs  (a)(1)  and  (a)(2)  of 
this  final  rule  [referenced  as  paragraphs 
(e)(1)  and  (e)(2)  in  the  proposed  rule], 
have  been  revised  accordingly.  In 
addition,  "Note  3"  has  been  added  to 
the  final  riile  for  further  clarification. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 


previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Interim  Action 

This  is  considerfd  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Cost  Impact 

There  are  approximately  146  Model 
747—400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  16  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  new  actions  required  by  this  AD 
will  not  add  any  additional  economic 
burden  on  affected  operators,  other  than 
the  costs  that  are  associated  with 
repeating  the  functional  test  of  the  cone 
brake  at  reduced  intervals  (at  intervals 
not  to  exceed  650  hours  time-in-service 
for  thrust  reversers  that  have  not  been 
modified.)  That  test  requires 
approximately  12  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
functional  test  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$11,520,  or  $720  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  ciuxent  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu«  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
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Flexibility  Act.  JA  final  evaluation  has 
been  prepared  I  or  this  action  and  it  is 
contained  in  th^ !  Rules  Docket.  A  copy 
of  it  may  be  obt  lined  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transporti  ition,  Aircraft,  Aviation 
safety,  Incorpoi  ition  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administrationjamends  part  39  of  the 
Federal  Aviatiop  Regulations  (14  CFR 
part  39)  as  folic 


PART  39— AIR' 
DIRECTIVES 


/ORTHINESS 


1.  The  authority 
continues  to  res  d 


Authority:  49  I 


§39.13    [Amandfd] 

2.  Section  39 
adding  the  foll(^ing 
directive: 

2000-02-33    Bo(  ing:  Amendment  39-11551. 
Docket  98-N  A-252-AD. 


13  is  amended  by 

new  airworthiness 


ipptd 


eqi  lirements  ( 
ha\e 


t  lis . 


Applicability: 
airplanes  equi 
CF6-80C2  series 
category. 

Note  1:  This  AI I 
identified  in  the 
provision,  regard 
modified,  altered 
subject  to  the  v 
airplanes  that 
repaired  so  that  t 
requirements  of 
owner/operator  nlust 
alternative  methop 
accordance  with 
The  request  shou 
the  effect  of  the 
repair  on  the  unsafe 
this  AD;  and,  if 
been  eliminated 
speciHc  proposec 

Compliance 
accomplished 

To  ensure  the 
features  of  the  thiust 


NIodel  747-400  series 
with  General  Electric 
ingines.  certificated  in  any 


Ftle 


pn  V 


fight, 


preventmg 
thrust  reverser 
in  inadvertent 
reverser  during 
following: 

Repetitive  Functi  snal 

(a)  Within  1,00) 
the  most  recent  t<  st 
(CDU)  cone  brake 
with  paragraph 
amendment  39-6&76 


citation  for  part  39 
as  follows: 


S.C.  106(g),  40113,44701. 


applies  to  each  airplane 
I  receding  applicability 
ess  of  whether  it  has  been 
or  repaired  in  the  area 
of  this  AD.  For 
been  modified,  altered,  or 
e  performance  of  the 
AD  is  affected,  the 
request  approval  for  an 
of  compliance  in 
laragraph  (d)(1)  of  this  AD. 
d  include  an  assessment  of 
niodincation,  alteration,  or 
condition  addressed  by 
unsafe  condition  has  not 
he  request  should  include 
actions  to  address  it. 


Ri  quired  as  indicated,  unless 
iously. 
ihtegrity  of  the  fail  safe 
reverser  system  by 
possible  failure  modes  in  the 
CO  itrol  system  that  can  result 
de  jloyment  of  a  thrust 
,  accomplish  the 


Tests 

hours  time-in-service  after 
of  the  center  drive  unit 
performed  in  accordance 
of  AD  94-15-05, 
or  within  650  hours 


OKI) 


time-in-service  after  the  effective  date  of  this 
AD,  whichever  occurs  first:  Perform  a 
functional  test  to  detect  discrepancies  of  the 
CDU  cone  brake  on  each  thrust  reverser,  in 
accordance  with  Boeing  Service  Bulletin 
747-78A2166,  Revision  1,  dated  October  9, 
1997;  or  the  applicable  section  of  paragraph 
III.  A.  of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  747-78A2113, 
Revision  2,  dated  June  8, 1995,  or  Revision 
3,  dated  September  11, 1997. 

Note  2:  Accomplishment  of  the  CDU  cone 
brake  test  during  production  in  accordance 
with  Production  Revision  Record  (PRR) 
80452-102  prior  to  the  effective  date  of  this 
AD  is  considered  acceptable  for  compliance 
with  the  test  required  by  paragraph  (a)  of  this 
AD. 

(1)  For  Model  747-400  series  airplanes 
equipped  with  thrust  reversers  that  have  not 
been  modified  in  accordance  with  Boeing 
Service  Bulletin  747-78-2151  or  a 
production  equivalent:  Repeat  the  functional 
test  of  the  CDU  cone  brake  thereafter  at 
intervals  not  to  exceed  650  hours  time-in- 
service. 

(2)  For  Model  747-400  series  airplanes 
equipped  with  thrust  reversers  that  have 
been  modified  in  accordance  with  Boeing 
Service  Bulletin  747-78-2151  or  a 
production  equivalent:  Repeat  the  functional 
test  of  the  CDU  cone  brake  thereafter  at 
intervals  not  to  exceed  1 ,000  hours  time-in- 
service. 

Note  3:  Model  747—400  series  airplanes, 
line  numbers  1061  and  subsequent,  equipped 
with  GE  CF6-80C2  engines,  had  a  third 
locking  system  installed  during  production 
in  accordance  with  Production  Revision 
Record  (PRR)  80452-102,  and  were  not 
modified  in  accordance  with  Boeing  Service 
Bulletin  747-78-2151  (which  is  a  retrofit 
action  for  airplanes  having  line  numbers  700 
through  1060  inclusive). 

Terminating  Action 

(b)  Accomplishment  of  the  functional  test 
of  the  CDU  cone  brake,  as  specified  in 
paragraph  (a)  of  this  AD,  constitutes 
terminating  action  for  the  repetitive  tests  of 
the  CDU  cone  brake  required  by  paragraph 
(b)(1)  of  AD  94-15-05. 

Corrective  Action 

(c)  If  any  functional  test  required  by 
paragraph  (a)  of  this  AD  cannot  be 
successfully  performed  as  specified  in  the 
referenced  service  bulletin,  or  if  any 
discrepancy  is  detected  during  any 
functional  test  required  by  paragraph  (a)  of 
this  AD,  accomplish  either  paragraph  (c)(1) 
or  (c)(2)  of  this  AD. 

(1)  Prior  to  further  flight,  repair  in 
accordance  with  Boeing  Service  Bulletin 
747-78A2166,  Revision  1,  dated  October  9, 
1997;  or  Boeing  Service  Bulletin  747- 
78A2113,  Revision  2,  dated  June  8,  1995,  or 
Revision  3,  dated  September  11,  1997,  Or. 

(2)  The  airplane  may  be  operated  in 
accordance  with  the  provisions  and 
limitations  specified  in  the  operator's  FAA- 
approved  MEL,  provided  that  no  more  than 


one  thrust  reverser  on  the  airplane  is 
inoperative. 

Alternative  Methods  of  Compliance 

(d)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

(2)  Alternative  methods  of  compliance  for 
the  functional  test  of  the  Thrust  Reverser 
Actuation  System  (TRAS)  lock  for  Model 
747—400  series  airplanes  powered  by  General 
Electric  CF6-80C2  series  engines  that  have 
been  modified  in  accordance  with  Boeing 
Service  Bulletin  747-78-2151,  or  production 
equivalent,  approved  previously  in 
accordance  with  AD  94-15-05,  amendment 
39-8976,  are  considered  to  be  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fi-om  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph  (c)(2) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-78A2166,  Revision  1,  dated  October  9, 
1997;  Boeing  Service  Bulletin  747-78A2113, 
Revision  2,  dated  June  8, 1995,  and  Bo^ng 
Service  Bulletin  747-78A2113,  Revision  3, 
dated  September  11, 1997.  This 
incorporation  by  reference  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  ft^m  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
March  13,  2000. 

Issued  in  Renton,  Washington,  on  January 
28,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  00-2413  Filed  2-4-00;  8:45  am] 
BILUNG  CODE  4910-1»-P 
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DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-34-AD;  Amendment 
39-11552;  AD  2000-02-34] 

RIN  2120-AA64 

Ainworthiness  Directives;  Bombardier 
IModei  CL-600-2B19  (Regional  Jet 
Series  100)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Bombardier  Model  CL- 
600-2B19  (Regional  Jet  Series  100) 
series  airplanes,  that  requires  revising 
the  Airplane  Flight  Manual  to  provide 
the  flightcrew  with  modified  procedures 
and  limitations  for  operating  in  icing 
conditions.  This  amendment  is 
prompted  by  an  accident  report 
indicating  that  possible  accretion  of  ice 
on  the  wings  of  the  airplane,  due  to  the 
wing  anti-ice  system  not  being  activated 
by  the  flightcrew,  could  have 
contributed  to  the  source  of  the 
accident.  The  actions  specified  by  this 
AD  are  intended  to  prevent  undetected 
accretion  of  ice  on  the  wings,  which 
could  result  in  reduced  controllability 
of  the  airplane  diuing  normal  icing 
conditions. 

DATES:  Effective  March  13,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  13, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centre-ville,  Montreal,  Quebec 
H3C  3G9,  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket  No. 
99-NM-34-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodrigo  J.  Huete,  Test  Pilot,  Systems 
and  Flight  Test  Branch,  ANE-172,  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream, 


New  York  11581;  telephone  (516)  256- 
7518;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100)  series  airplanes  was 
published  in  the  Federal  Register  on 
July  14,  1999  (64  FR  37913).  That  action 
proposed  to  require  revising  the 
Airplane  Flight  Manual  to  provide  the 
flightcrew  with  modified  procedures 
and  limitations  for  operating  in  icing 
conditions. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Review  Appendix  C  Icing 
Envelope 

One  commenter  states  its 
understanding  that  the  use  of  22,000 
feet  as  a  limitation  to  conduct  certain 
procedures  is  related  to  the  maximum 
altitude  limit  of  the  icing  envelope 
specified  in  Appendix  C  of  14  CFR  part 
25.  The  commenter  requests  that  the 
icing  envelope  of  Appendix  C  be 
reviewed  for  its  applicability  to  cvurent 
flight  operations,  and,  if  necessary, 
expanded  to  ensure  that  all  aircraft 
types  are  properly  certificated  to  operate 
in  icing  conditions  typically 
encountered  during  line  operations.  The 
commenter  questions  the  overall 
suitability  of  Appendix  C  for 
certification  of  aircraft  because  it  is 
based  upon  operational  data  collected 
over  50  years  ago. 

The  FAA  partially  concurs.  The  FAA 
is  considering  redefining  the  icing  cloud 
envelopes  for  the  global  atmospheric 
icing  environment  specified  in 
Appendix  C.  When  sufficient 
worldwide  meteorological  information 
and  means  are  available  to  demonstrate 
that  airplanes  are  able  to  safely  operate 
in  the  redefined  icing  environment,  the 
FAA  may  consider  action  in  this  regard. 
However,  this  AD  is  not  the  appropriate 
context  in  which  to  address  that  issue. 
Therefore,  no  change  to  this  final  rule  is 
necessary. 

Request  To  Require  Operational  Check 
Prior  to  Every  Flight 

The  same  commenter  recommends 
that  a  provision  be  included  in  the 
proposed  AD  to  conduct  an  operational 
check  of  the  ice  detection  system  prior 
to  every  flight  versus  prior  to  the  first 
flight  of  the  day.  The  commenter  states 
that,  if  the  procedures  of  the  proposed 
AD  are  implemented,  a  greater  reliance 
on  the  ice  detection  system  will  be 


necessary.  The  commenter  suggests  that 
this  functional  check  prior  to  every 
flight  would  provide  an  additional  level 
of  safety  below  22,000  feet  and  would 
provide  the  flightcrew  a  positive  means 
to  determine  whether  the  system  is 
operating  properly  and  permit  them  to 
be  more  vigilant  in  the  event  of  a  known 
failure. 

The  FAA  does  not  concur  with  the 
request  to  add  a  provision  in  the  AD  to 
conduct  an  operational  check  of  the  ice 
detection  system  prior  to  every  flight 
versus  prior  to  the  first  flight  of  the  day. 
The  check  verifies  latent  failures  that 
are  not  detected  by  the  powerup  check 
or  on  the  continuous  built-in  test 
equipment  (BITE)  check.  Based  on  the 
once-per-day  check,  the  latest  reliability 
and  safety  aiudysis  establishes  that 
failure  of  the  ice  detectors  to  annunciate 
icing  is  an  extremely  improbable  event. 
Additionally,  the  AD  does  not  depend 
on  the  ice  detectors  as  primary  means  to 
activate  th^  anti-ice  systems  below 
22,000  feet  mean  sea  level  (MSL); 
instead  it  requires  activation  of  the 
systems  whenever  icing  conditions 
exist.  Consequently,  requiring  a  check  of 
the  ice  detectors  prior  to  every  flight  is 
considered  to  be  redundant.  No  change 
to  the  final  rule  is  necessary  in  this 
regard. 

Request  Canceming  Dispatch  Without 
Ice  Detection  System 

The  same  commenter  recommends 
that  ice  detection  systems  not  be 
permitted  to  be  deferred  or  placed  on 
the  Minimum  Equipment  List  (MEL) 
due  to  increased  reliance  on  ice 
detection  systems. 

The  FAA  does  not  concur.  The 
current  Canadair  CL-65  Regional  Jet 
Master  Minimiun  Equipment  List 
(MMEL,  Revision  4,  dated  November  27, 
1996)  is  considered  appropriate  and  is 
consistent  with  the  AD.  The  MMEL 
allows  one  of  the  two  ice  detectors  to  be 
inoperative  provided  the  wing  and 
engine  cowl  anti-ice  systems  are  ON 
when  the  static  air  temperature  (SAT) 
on  the  groimd  is  10  degrees  Celsius  or 
less  and  visible  moisture  in  any  form  is 
present;  and  the  wing  and  engine  cowl 
anti-ice  systems  are  ON  when  total  air 
temperature  (TAT)  in  flight  is  10 
degrees  Celsius  or  less  and  visible 
moisting  in  any  form  is  present.  The 
MMEL  also  allows  both  ice  detectors  to 
be  inoperative  provided  the  aircraft  is 
not  operated  in  known  or  forecast  icing 
conditions;  and  repairs  are  made  within 
one  flight  day.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
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has  determined  that  air 
ublic  interest  require  the 
thetnde  as  proposed. 


above,  the  FAA 
safety  and  the 
adoption  of 

Cost  Impact 

The  FAA  estiinates  that  133  Model 
Bombardier  Model  CL-600-2B19  series 
airplanes  of  U.J  .  registry  will  be  affected 

it  will  take 
approximately     work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  averagej  labor  rate  is  $60  per 
work  hour.  Basi  d  on  these  figures,  the 
cost  impact  of  t  le  AD  on  U.S.  operators 
is  estimated  to  ke  S7,980,  or  $60  per 
aurplane. 

The  cost  imptct  figiire  discussed 
above  is  based  dn  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operatot  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopt*  d. 

Regulatory  Imp  act 

The  regulatio  is  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  Sts  tes,  on  the  relationship 
between  the  nat  ional  Government  and 
the  States,  or  oi  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executivo  Order  13132. 

For  the  reaso)  is  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regilatory  action"  under 
Executive  Orde- 12866;  (2)  is  not  a 
"significant  ruin"  under  DOT 
Regulatory  Poli  :ies  and  Procedures  (44 
FR  11034.  Febriary  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positiv<  i  or  negative,  on  a 
substantial  nun  ber  of  small  entities 
under  the  critet  la  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  J  sr  this  action  and  it  is 
contained  in  thi  s  Rules  Docket.  A  copy 
of  it  may  be  obtjiined  from  the  Rules 
Docket  at  the  lGf:ation  provided  under 
the  caption  AOO^ESSES. 

List  of  Subjects  in  14  CFR  Part  39 


transportation.  Aircraft,  Aviation 
Incorpoi  ation  by  reference. 


Air 
safety. 
Safety. 

Adoption  of  tin 


Accordingly, 
authority  delegated 
Administrator, 
Administration 
Federal  Aviatia  ti 
part  39)  as  follo|ws 


Amendment 


pursuant  to  the 

to  me  by  the 
iie  Federal  Aviation 
amends  part  39  of  the 
Regulations  (14  CFR 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-34    Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-11552. 
Docket  99-NM-34-AD. 

Applicability:  All  Model  CL-600-2B19 
(Regional  Jet  Series  100)  series  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
undetected  accretion  of  ice  on  the  wings, 
which  could  result  in  reduced  controllability 
of  the  airplane  during  normal  icing 
conditions,  accomplish  the  following: 

AFM  Revision 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  FAA-approved 
Canadair  Regional  )et  Airplane  Flight  Manual 
(AFM)  by  inserting  a  copy  of  the  pages 
specified  in  paragraphs  (a)(1),  (a)(2),  and 
(a)(3)  of  this  AD  into  the  AFM. 

(1)  Revise  the  Limitations  Section  to 
include  pages  2  and  3  of  Canadair  Regional 
Jet  Temporary  Revision  (TR)  RJ/61-2.  dated 
October  30, 1998. 

(2)  Revise  the  Emergency  Procediu«s 
Section  to  include  pages  4  through  6 
inclusive  of  Canadair  Regional  Jet  TR  RJ/Gl- 
2,  dated  October  30,  1998. 

(3)  Revise  the  Normal  Procedures  Section 
to  include  pages  7  through  27  inclusive  of 
Canadair  Regional  Jet  TR  RJ/61-2.  dated 
October  30,  1998. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  AFM  revision  shall  be  done  in 
accordance  with  Canadair  Airplane  Flight 
Manual  Temporary  Revision  RJ/61-2.  dated 
October  30,  1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 


obtained  from  Bombardier.  Inc..  Canadair. 
Aerospace  Group.  P.O.  Box  6087,  Station  A, 
Montreal.  Quebec  H3C  3G9.  Canada.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
March  13.  2000. 

Issued  in  Renton,  Washington,  on  Jtmuary 
28,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-2412  Filed  2-4-00;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  09  NM  41 -AD;  Amendment 
39-11555;  AD  2000-02-37] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule; 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires  a  one-time 
inspection  to  determine  whether  latch 
pins  on  the  lower  lobe  and  main  deck 
side  cargo  doors  are  installed  backward, 
and  corrective  actions,  if  necessary.  This 
amendment  also  requires  eventual 
modification  of  the  latch  pin  fittings  on 
certain  cargo  doors.  This  amendment  is 
prompted  by  reports  that  latch  pins 
have  been  found  installed  backward  on 
the  cargo  doors  of  several  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  improper  latching 
of  latch  pins  and  the  mating  latch  cam 
on  the  cargo  door,  which  could  result  in 
damage  to  the  structiue  of  the  cargo 
door  and  doorway  cutout  and 
consequent  opeiung  of  the  cargo  door 
diuing  flight. 
DATES:  Effective  March  13,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  13, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
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Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Alger,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-2779;  fax  (425) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
May  5,  1999  (64  FR  24092).  That  action 
proposed  to  require  a  one-time 
inspection  to  determine  whether  latch 
pins  on  the  lower  lobe  and  main  deck 
side  cargo  doors  are  installed  backward, 
and  corrective  actions,  if  necessary.  For 
certain  airplanes,  that  action  also 
proposed  to  require  eventual 
modification  of  the  latch  pin  fittings  on 
certain  cargo  doors. 

Explanation  of  Change  Made  to  the 
Final  Rule 

The  FAA  has  revised  the  applicability 
statement  of  the  final  rule  to  reference 
"line  numbers"  instead  of  "line 
positions."  The  airplane  manufactiu«r 
has  informed  the  FAA  that  "line 
numbers"  is  the  proper  reference, 
although  some  Boeing  service  bulletins 
still  refer  to  "line  positions." 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule,  and  two  commenters 
state  no  objection  to  the  proposed  rule. 
An  additional  commenter  supports  the 
proposed  modification. 

Requests  To  Revise  Applicability 

One  commenter  requests  that  the 
applicability  of  the  AD  be  revised  to 
remove  the  airplane  having  line  number 
1079.  The  commenter  points  out  that 
that  airplane  was  modified  in 
production  and  was  removed  from  the 
effectivity  of  Boeing  Alert  Service 
Bulletin  747-52A2258,  dated  June  1, 
1995,  by  Notice  of  Status  Change  747- 
52A2258  NSC  03,  dated  December  14, 
1995.  The  FAA  concius  and  has  revised 


the  applicability  of  the  final  rule 
accordingly. 

In  addition,  one  commenter  requests 
that  the  one-time  inspection  of  the  latch 
pins  of  the  main  deck  side  cargo  door 
be  made  applicable  only  to  airplanes 
having  line  numbers  1  through  307 
inclusive.  The  commenter  states  that  the 
latch  pins  on  airplanes  having  line 
numbers  308  cind  subsequent  were 
modified  in  production  with  a  bracket 
that  prevents  the  latch  pins  from  being 
installed  backward.  The  FAA  concurs 
with  the  commenter's  request  and  has 
revised  paragraph  (a)  of  the  final  rule 
accordingly.  (Also,  as  a  result  of  the 
revision  of  paragraph  (a)  of  this  final 
rule,  a  new  paragraph  (b)  has  been 
added  to  incorporate  the  corrective 
actions  specified  in  paragraphs  (a)(1) 
and  (a)(2)  of  the  proposal,  and  all  other 
paragraphs  have  been  renxunbered 
accordingly.] 

Request  for  Credit  for  Previously 
Accomplished  Actions 

One  commenter  requests  that  a 
statement  be  added  to  the  proposed  rule 
to  clarify  that  no  further  action  is 
required  for  airplanes  inspected  in 
accordance  with  the  proposed  rule  prior 
to  the  effective  date  of  this  AD.  The 
FAA  agrees  that  no  further  inspection  is 
required  for  these  airplanes.  Operators 
are  always  given  credit  for  previously 
accomplished  actions  by  means  of  the 
phrase  in  the  compliance  section  of  the 
AD  that  states,  "Required  *   *  *  unless 
accomplished  previously."  Therefore, 
no  change  to  the  final  rule  is  necessary 
in  this  regard. 

Request  for  Extension  of  the 
Compliance  Time 

One  commenter  requests  that  the 
compliance  time  for  the  modification 
required  by  paragraph  (b)  of  the 
proposed  rule  [paragraph  (c)  of  the  final 
rule]  be  extended  from  two  years  after 
the  effective  date  of  this  AD  to  six  years 
or  at  the  next  removal  of  the  latch  pins. 
The  commenter  states  that  the 
immediate  safety  concern  is  addressed 
once  the  one-time  inspection  specified 
in  paragraph  (a)  of  the  proposed  rule  is 
accomplished,  and  that  the  modification 
does  not  need  to  be  accomplished  until 
the  next  time  the  latch  pins  are 
removed. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  extend  the 
compliance  time  for  the  modification.  In 
developing  an  appropriate  compliance 
time  for  this  action,  the  FAA  considered 
the  safety  implications,  parts 
availability,  and  normal  maintenance 
schedules  for  timely  accomplishment  of 
the  modification.  In  consideration  of 
these  items,  as  well  as  the  possibility 


that  a  latch  pin  may  be  misinstalled 
diuing  maintenance  until  the 
modification  is  accomplished,  the  FAA 
has  determined  that  two  years 
represents  an  appropriate  interval  of 
time  allowable  wherein  an  acceptable 
level  of  safety  can  be  maintained.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Request  To  Revise  Structural 
Inspection  Requirements 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  allow  a 
Boeing  Company  Designated 
Engineering  Representative  to  approve 
procedures  for  the  structural  inspection 
specified  in  paragraph  (a)(2)  of  the 
proposed  rule  [paragraph  (b)(2)  of  the 
fin^  rule].  The  commenter  states  that, 
in  the  event  that  a  latch  pin  is  installed 
backward,  an  airplane  would  be 
grounded  until  inspection  methods  are 
approved  and  accomplished,  because  no 
structural  inspection  methods  are 
currently  approved  by  the  Manager  of 
the  FAA's  Seattle  Aircraft  Certification 
Office  [as  specified  in  paragraph  (a)(2) 
of  the  proposed  rule]. 

The  FAA  does  not  conciu'  with  the 
commenter's  request.  To  date,  the 
airplane  manufacturer  has  not  provided 
the  FAA  with  structxiral  inspection 
criteria.  The  extent  of  the  area  that  must 
be  inspected  ioi  damage  is  not  defined 
because  the  extent  of  the  inspection 
depends  on  the  number  and  location  of 
latch  pins  foiuid  to  be  installed 
backward.  Procedures  for  the  structural 
inspections  are  also  not  defined,  and 
there  are  no  published  standards  that 
can  be  used  as  a  basis  for  a  compliance 
finding.  The  FAA  is  not  authorized  to 
delegate  a  function  for  which  there  is  no 
established  standards  [i.e.,  in 
accordance  with  Part  25 
("Airworthiness  Standards:  Transport 
Category  Airplanes")  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25)]. 
No  change  to  the  final  rule  is  necessary 
in  this  regard. 

Request  To  Revise  Service  Information 

One  commenter  requests  that  Boeing 
Alert  Service  Bulletin  747-52A2258  be 
revised  to  include  the  structiu^ 
inspection  methods  specified  in 
paragraph  (a)(2)  of  the  proposed  rule 
(paragraph  (b)(2)  of  the  final  rule].  The 
conmienter  states  that  this  would  reduce 
the  number  of  requests  for  approvals  of 
alternative  methods  of  compliance  that 
the  FAA  would  have  to  review. 

The  FAA  does  not  conciu-.  As  stated 
previously,  the  airplane  manufacturer 
has  not  provided  structural  inspection 
procedures  for  inclusion  in  the  final 
rule.  The  FAA  has  determined  that 
further  delay  in  issuance  of  this  AD 
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while  the  airplane  manufactiirer  revises 
Boeing  Alert  Sprvice  Bulletin  747- 
52A2258  would  not  provide  an 
acceptable  levAl  of  safety.  However,  the 
airplane  manufacturer  may  request 
approval  of  an|altemative  method  of 
compliance  fof  structural  inspection 
procedures  on  behalf  of  all  affected 
operators,  thereby  limiting  the  niunber 
of  requests  for  approval  of  alternative 
methods  of  compliance  from  individual 
operators.  No  dhange  to  the  final  rule  is 
necessary  in  this  regard. 

Request  To  Aild  One-Time  Inspection  of 
Interchanged  iatch  Pins 

One  commeater,  the  airplane 
manufacturer,  recommends  that  the 
proposed  rule  pe  revised  to  require 
accomplishment  of  Boeing  Service 
Bulletin  747-52-2142.  dated  May  6, 
1977.  That  seryice  bulletin  recommends 
a  one-time  ins|>ection  to  detect 
interchanged  Utch  pins  between  the 
lower  lobe  car^o  doors  and  the  main 
deck  side  cargi  i  door,  and  installation  of 
a  pin  stop  brae  Icet.  The  commenter 
provides  no  te<  ihnical  justification  for  its 
request. 

The  FAA  do  js  not  concur  with  the 
commenter's  n  rquest.  To  require  this 
modification  vyould  necessitate  issuance 
of  a  supplemental  notice  of  proposed 
rulemaking  and  reopening  of  the 
conmient  period.  The  FAA  finds  that  to 
further  delay  the  issuance  of  this  rule  in 
this  way  would  be  inappropriate. 
Furthermore,  t  lough  two  interchanged 
latch  pins  wen  i  found  during 
production,  thu  FAA  has  not  received 
any  reports  that  operators  have  found 
such  interchanged  latch  pins.  Therefore, 
the  FAA  finds  Ihat  mandatory  action  is 
not  necessary.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Explanation  off  Change  Made  to 
Proposal 

The  FAA  hai  clarified  the  inspection 
requirement  contained  in  the  proposed 
AD.  Whereas  t  le  proposal  specified  a 
visual  inspecti  an,  the  FAA  has  revised 
this  final  rule  I  o  clarify  that  its  intent  is 
to  require  a  gei  leral  visual  inspection. 
Additionally, «  note  has  been  added  to 
the  final  nde  t(  >  define  that  inspection. 

Conclusion 


After  carefu! 
data,  includin; 
above,  the  FAJ . 
safety  and  the 
adoption  of  th( 
previously 
determined 
neither  increa^ 
on  any  operati 
of  the  AD. 
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review  of  the  available 
the  comments  noted 
has  determined  that  air 
jublic  interest  require  the 
rule  with  the  changes 
described.  The  FAA  has 
these  changes  will 
the  economic  burden 
nor  increase  the  scope 
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Cost  Impact 

There  are  approximately  990 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
235  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  inspection,  at  the  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$28,200,  or  $120  per  airplane. 

It  will  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  the  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$2,045  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$522,875,  or  $2,225  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regidations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-37    Boeing:  Amendment  39-11555. 
Docket  99-NM-41-AD. 

Applicability:  Model  747  series  airplanes, 
line  numbers  1  through  1078  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  improper  latching  of  latch  pins 
and  the  mating  latch  cam  on  the  cargo  door, 
which  could  result  in  damage  to  the  structure 
of  the  cargo  door  and  doorway  cutout  and 
consequent  opening  of  the  cargo  door  during 
flight,  accomplish  the  following: 

One-Time  Inspection 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-52A2258,  dated  June  1, 
1995;  as  revised  by  Notices  of  Status  Change 
747-52A2258  NSC  1,  dated  July  20,  1995; 
747-52A2258  NSC  2.  dated  August  31,  1995; 
and  747-52A2258  NSC  03,  dated  December 
14, 1995. 

(1)  For  airplanes  having  line  numbers  1 
through  307  inclusive:  Perform  a  one-time 
general  visual  inspection  to  determine 
whether  latch  pins  on  the  forward  and  aft 
lower  lobe  cargo  doors  and  the  main  deck 
side  cargo  door  are  installed  backward. 

(2)  For  airplanes  having  line  numbers  308 
through  1078  inclusive:  Perform  a  one-time 
general  visual  inspection  to  determine 
whether  latch  pins  on  the  forward  and  aft 
lower  lobe  cargo  doors  are  installed 
backward. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
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obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Corrective  Actions 

(b)  If  any  latch  pin  is  found  installed 
incorrectly  during  any  inspection  required  by 
paragraph  (a)  of  this  AD,  prior  to  further 
flight,  accomplish  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 

(1)  Reinstall  the  affected  latch  pin 
correctly,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-52A2258,  dated  )une  1, 
1995;  as  revised  by  Notices  of  Status  Change 
747-52 A2258  NSC  1,  dated  July  20,  1995; 
747-52A2258  NSC  2,  dated  August  31.  1995; 
and  747-52A2258  NSC  03,  dated  December 
14,  1995. 

(2)  Perform  structural  inspections  to  detect 
damage  of  the  affected  cargo  door  and 
doorway  cutout,  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airpl2me  Directorate. 

Modification 

(c)  Within  2  years  after  the  effective  date 
of  this  AD,  modify  the  latch  pin  fittings  of 
the  forward  and  aft  lower  lobe  cargo  doors, 
in  accordance  with  Boeing  Service  Bulletin 
747-52-2260,  Revision  1,  dated  March  21, 
1996. 

Note  3:  Modification  of  the  latch  pin 
fittings  accomplished  prior  to  the  effective 
date  of  this  AD  in  accordance  with  Boeing 
Service  Bulletin  747-52-2260,  dated 
December  14,  1995,  is  considered  acceptable 
for  compliance  with  paragraph  (c)  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph  (b)(2) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-52A2258,  dated  June  1, 1995;  as 
revised  by  Notices  of  Status  Change  747- 
52A2258  NSC  1,  dated  July  20,  1995;  747- 
52A2258  NSC  2,  dated  August  31,  1995;  and 
747-52A2258  NSC  03,  dated  December  14. 


1995;  and  Boeing  Service  Bulletin  747-52- 
2260,  Revision  1,  dated  March  21,  1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
March  13,2000. 

Issued  in  Renton,  Washington,  on  January 
28,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-2411  Filed  2-4-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-160-AD;  Amendment 
39-1 1 553;  AD  2000-02-35] 

RIN2120-AA64 

Airworthiness  Directives;  Rayttieon 
Model  Hawi(er  800  and  1000  Airplanes 
and  Model  0H.12S,  HS.125,  BH.125, 
and  BAe.125  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon  Model 
Hawker  800  and  1000  airplanes  and 
Model  DH.125.  HS.125,  BH.125,  and 
BAe.125  series  airplanes,  that  requires 
replacement  of  cadmium  plated  fittings 
and  cone  caps  in  the  oxygen  system 
pliunbing  with  improved  fittings  and 
cone  caps,  a  detailed  visual  inspection 
of  the  oxygen  system  plumbing  in  the 
area  of  the  replaced  parts,  and  corrective 
actions,  if  necessary.  This  amendment  is 
prompted  by  reports  indicating  that  a 
field  survey  of  the  affected  parts 
revealed  that  a  reaction  process  was 
occurring,  which  resulted  in  cadmium 
flaking.  The  actions  specified  by  this  AD 
are  intended  to  prevent  flaking  of 
cadmium  from  certain  oxygen  system 
plumbing  fittings  and  cone  caps  from 
blocking  the  valves  and  impairing  the 
function  of  the  oxygen  system,  which 
could  deprive  the  crew  and  passengers 
of  necessary  oxygen  diuing  an 
emergency  that  requires  oxygen. 
DATES:  Effective  March  13,  2000. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  13. 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company. 
Manager  Service  Engineering.  Hawker 
Customer  Support  IDepartment,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085. 

This  information  may  be  examined  at: 
The  Federal  Aviation  Administration 
(FAA),  Transport  Airplane 
Directorate,  Rules  Docket,  1601 
Lind  Avenue,  SW.,  Renton, 
Washington;  or 
The  Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid- 
Continent  Airport.  Wichita.  Kansas; 
or 
The  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
C.  DeVore.  Aerospace  Engineer.  Systems 
and  Propulsion  Branch,  ACE-116W, 
FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4142;  fax 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Raytheon 
Model  Hawker  800  and  1000  airplanes 
and  Model  DH.125,  HS.125.  BH.125, 
and  BAe.l2  series  airplanes  was 
published  in  the  Federal  Register  on 
November  16,  1999  (64  FR  62129).  That 
action  proposed  to  require  replacement 
of  cadmium  plated  fittings  and  cone 
caps  in  the  oxygen  system  plumbing 
with  improved  fittings  and  cone  caps,  a 
detailed  visual  inspection  of  the  oxygen 
system  plumbing  in  the  area  of  the 
replaced  parts,  and  corrective  actions,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  724 
airplanes  of  the  affected  design  in  the 
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worldwide  fle<  t.  The  FAA  estimates  that 
481  airplanes  df  U.S.  registry  will  be 
affected  by  thii  i  AD. 

For  Model  I]H.125,  HS.125,  BH.125 
series  lA/lB,  3A/3B,  400A,  400B,  401B, 
403A,  403B,  sdoA,  600B,  700A,  700B 
airplanes  (236  airplanes  of  U.S. 
registry),  it  will  take  approximately  7 
work  hours  pei  ■  airplane  to  accomplish 
the  required  ac  tions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  cost  approximately  between 
$28  and  $79  p(  r  airplane.  Based  on 
these  figvires,  t  le  cost  impact  of  the  AD 
on  U.S.*  operat(  >rs  of  these  airplanes  is 
estimated  to  b(  between  $105,728,  and 
$117,764.  or  between  $448  and  $499  per 
airplane. 

For  Model  B\e.l25  series  800A  (C- 
29A)  airplanes  (6  airplanes  of  U.S. 
registry),  it  will  take  approximately  3 
work  hours  pel  ■  airplane  to  accomplish 
the  required  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  cost  ipproximately  $61  per 
airplane.  Base< :  on  these  figures,  the  cost 
impact  of  the  i*  iD  on  U.S.  operators  of 
these  airplanes  is  estimated  to  be 
$1,446,  or  $24    per  airplane. 

For  Model  B\e.l25  series  800A.  and 
800B  airplanes ,  and  Model  Hawker  800 
airplanes  (202  airplanes  of  U.S. 
registry),  it  wii  tjJce  approximately  10 
work  hours  pe;  •  airplane  to  accomplish 
the  required  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  cost  approximately  between 
$16  and  $22  p(  r  airplane.  Based  on 
these  figures,  t  le  cost  impact  of  the  AD 
on  U.S.  operators  of  these  airplanes  is 
estimated  to  b«  between  $124,432  and 
$125,644,  or  between  $616  and  $622  per 
airplane. 

For  Model  Bl\e.l25  series  lOOOA  and 
lOOOB  airplani  s,  and  Model  Hawker 


1000  airplanes  (37  airplanes  of  U.S. 
registry),  it  will  take  approximately  6 
work  hours  per  airplane  to  accomplish 
the  required  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  cost  approximately  between 
$66  and  $122  per  airplane.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  of  these  airplanes  is 
estimated  to  be  between  $15,762  and 
$17,834,  or  between  $426  and  $482  per 
airolane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  However,  the  FAA 
has  been  advised  that  manufacturer 
warranty  remedies  are  available  for 
some  labor  costs  associated  with 
accomplishing  the  actions  required  by 
this  AD.  Therefore,  the  futiire  economic 
cost  impact  of  this  rule  on  U.S. 
operators  may  be  less  than  the  cost 
impact  figiures  indicated  above. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  euid  Procedures  (44 

Table  1 


FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuemt  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-02-35    Raytheon  Aircraft  Company 
(Formerly  Beech):  Amendment  39- 
11553.  Docket  99-NM-160-AD. 

Applicability:  Models  and  series  of 
airplanes  as  listed  in  the  applicable  service 
bulletin(s)  specified  in  Table  1  of  this  AD, 
certificated  in  any  category. 


McxJel  of  Airplane 


Raytheon  Service  Bulletin 


Date  of  Service  Bulletin 


DH.125.  HS.125   BH.125  series  1A,  IB.  3A,  3B.  400A,  4006,  401B,  403A,  403B, 
600A,  600B,  7  X)A,  and  700B  airplanes. 

BAe.125  series  (OCA  (C-29A)  airplanes 

BAe.125  series  <00A  and  BOOB  airplanes,  and  Hawker  800  airplanes  .'. 


SB  35-3169 


BAe.125  series  ' 


OOGA  and  1000B  airplanes,  and  Hawker  1000  airplanes 


SB  35-3171   

SB  35-3034  and  SB  35- 

3170. 
SB  35-3167  and  SB  35- 

3168. 


September  1998. 

September  1998. 
September  1998. 

September  1998. 


/"Di 


Note  1:  This 
identified  in  the 
provision,  regari  1 
modified,  alterei  1 
subject  to  the 
airplanes  that 
repaired  so  that 
requirements  of 
owner/operator 
alternative  meth  3d 
accordance  with 
request  should 


applies  to  each  airplane 
preceding  applicability 
ess  of  whether  it  has  been 
or  repaired  in  the  area 
requirements  of  this  AD.  For 
been  modified,  altered,  or 
he  performance  of  the 
his  AD  is  affected,  the 
nust  request  approval  for  an 

of  compliance  in 
paragraph  (f)  of  this  AD.  The 
ifaclude  an  assessment  of  the 


effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  flaking  of  cadmium  from 
certain  oxygen  system  plumbing  fittings  and 
cone  caps  firom  blocking  the  valves  and 
impairing  the  function  of  the  oxygen  system, 
which  could  deprive  the  crew  and  passengers 


of  necessciry  oxygen  during  an  emergency 
that  requires  oxygen,  accomplish  the 
following: 

(a)  For  Model  DH.125,  HS.125,  BH.125 
series  lA,  IB,  3A,  3B,  400A.  400B,  401B, 
403A,  403B,  600A,  600B,  700A  and  700B 
airplanes:  Within  6  months  afjer  the  effective 
date  of  this  AD,  replace  the  cadmium  plated 
cone  caps  in  the  oxygen  system  plumbing 
with  improved  cone  caps,  eind  perform  a 
detailed  visual  inspection  of  the  removed 
cone  caps,  tee-piece  and  sleeve  for  evidence 
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of  flaking  or  corrosion;  in  accordance  with 
Raytheon  Service  Bulletin  SB  35-3169,  dated 
September  1998.  If  any  flaking  or  corrosion 
is  detected,  prior  to  further  flight,  clean  the 
tee-piece  and  sleeve,  and  perform  an  oxygen 
system  flow  check  in  accordance  with  the 
service  bulletin.  If  any  discrepancy  is  found 
during  the  flow  check,  prior  to  further  flight, 
repair  the  oxygen  system  in  accordance  with 
the  service  bulletin,  except  as  required  by 
paragraph  (e)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  For  Model  BAe.125  series  800A  (C- 
29A)  airplanes:  Within  6  months  after  the 
effective  date  of  this  AD,  replace  the 
cadmium  plated  cone  caps  in  the  oxygen 
system  plumbing  with  improved  cone  caps, 
and  perform  a  detailed  visual  inspection  of 
the  removed  cone  caps,  tee-piece  and  sleeve 
for  evidence  of  flaking  or  corrosion;  in 
accordance  with  Raytheon  Service  Bulletin 
SB  35-3171,  dated  September  1998.  If  any 
flaking  or  corrosion  is  detected,  prior  to 
further  flight,  clean  the  tee-piece  and  sleeve, 
and  perform  an  oxygen  system  flow  check  in 
accordance  with  the  service  bulletin.  If  any 
discrepancy  is  found  during  the  flow  check, 
prior  to  further  flight,  repair  the  oxygen 
system  in  accordance  with  the  service 
bulletin,  except  as  required  by  paragraph  (e) 
of  this  AD. 

(c)  For  Model  BAe.125  series  800 A  and 
800B  airplanes  and  Model  Hawker  800 
airplanes:  Within  6  months  after  the  effective 
date  of  this  AD,  replace  the  cadmium  plated 
cone  caps  in  the  oxygen  system  plumbing 
with  improved  cone  caps,  and  perform  a 
detailed  visual  inspection  of  the  removed 
cone  caps,  tee-piece  and  sleeve  for  evidence 
of  flaking  or  corrosion;  in  accordance  with 
Raytheon  Service  Bulletins  SB  35-3034  or  SB 
35-3170,  both  dated  September  1998,  as 
applicable.  If  any  flaking  or  corrosion  is 
detected,  prior  to  further  flight,  clean  the  tee- 
piece  and  sleeve,  and  perform  an  oxygen 
system  flow  check  in  accordance  with  the 
service  bulletin.  If  any  discrepancy  is  found 
during  the  flow  check,  prior  to  further  flight, 
repair  the  oxygen  system  in  accordance  with 
the  service  bulletin,  except  as  required  by 
paragraph  (e)  of  this  AD. 

(d)  For  Model  BAe.125  series  lOOOA  and 
lOOOB  airplanes  and  Model  Hawker  1000 
series  airplanes:  Within  6  months  after  the 
effective  date  of  this  AD,  replace  the 
cadmium  plated  fittings  in  the  oxygen  system 
plumbing  with  improved  fittings,  and 
perform  a  detailed  visual  inspection  of  the 
removed  fittings  and  the  pipe  connections  for 
evidence  of  flaking  or  corrosion;  in 
accordance  with  Raytheon  Service  Bulletin 
SB  35-3167  or  SB  35-3168,  both  dated 
September  1998,  as  applicable.  If  any  flaking 
or  corrosion  is  detected,  prior  to  further 
flight,  clean  the  pipe  connections,  and 


perform  an  oxygen  system  flow  check  in 
accordance  with  the  service  bulletin.  If  any 
discrepancy  is  found  during  the  flow  check, 
prior  to  further  flight,  repair  the  oxygen 
system  in  accordance  with  the  service 
bulletin,  except  as  required  by  paragraph  (e) 
of  this  AD. 

(e)  If  any  discrepancy  is  found  during  a 
flow  check  required  by  paragraph  (a),  (b),  (c), 
or  (d)  of  this  AD  and  the  applicable  service 
bulletin  specifies  to  contact  the  manufacturer 
for  a  repair  disposition,  prior  to  further  flight, 
repair  the  oxygen  system  in  accordance  with 
a  method  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(h)  Except  as  provided  by  paragraph  (e)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Raytheon  Service  Bulletin 
SB  35-3169,  dated  September  1998: 
Raytheon  Service  Bulletin  SB  35-3171,  dated 
September  1998;  Raytheon  Service  Bulletin 
SB  35-3034,  dated  September  1998; 
Raytheon  Service  Bulletin  SB  35-3170,  dated 
September  1998;  Raytheon  Service  Bulletin 
SB  35-3167,  dated  September  1998;  or 
Raytheon  Service  Bulletin  SB  35-3168,  dated 
September  1998;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Raytheon  Aircraft  Company,  Manager  Service 
Engineering,  Hawker  Customer  Support 
Department,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Ksuisas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.,  suite  700,  Washington,  DC. 

(i)  This  amendment  becomes  effective  on 
March  13,  2000. 


Issued  in  Renton,  Washington,  on  January 
28,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-2410  Filed  2-4-00;  8:45  am) 

HLUNG  CODE  4910-13-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-23-AD;  Amendment 
39-11556;  AD  2000-02-38] 

RIN2120-AA64 

Ainworttiineas  Directives;  Airbus  IModel 
A300,  A30O-600,  and  A310  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300,  A300-600.  and  A310  series 
airplanes,  equipped  with  a  welded 
auxiliary  power  unit  (APU)  fuel  feedline 
adapter.  That  AD  currently  requires 
repetitive  dye  penetrant  inspections  to 
detect  cracks,  rupture,  or  fuel  leaks  of 
the  fuel  feedline  adapter;  and 
replacement  of  the  adapter,  if  necessary. 
That  AD  also  provides  for  optional 
terminating  action  for  the  repetitive 
inspections.  This  amendment  requires 
accomplishment  of  the  previously 
optional  terminating  action.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fuel  leakage  in  the  APU 
compartment,  which  could  residt  in  a 
fire  in  the  APU  compartment. 
DATES:  Effective  March  13,  2(X)0. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  13, 
2000. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  October  7. 1991  (56  FR 
47672,  September  20,  1991). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  hidustrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
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Administration  (FAA),  Transport 
Airplane  Diredtorate,  Rules  Docket, 
1601  Land  Aviiue,  SW.,  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  »^ORMATK)N  CONTACT: 
Norman  B.  Mapenson,  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-Jl49. 

supplementarV  information:  a 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regujations  (14  CFR  part  39) 
by  superseding  AD  91-20-07, 
amendment  39-8041  (56  FR  47672. 
September  20, 1991),  which  is 
applicable  to  certain  Airbus  Model 
A300,  A300-6^,  and  A310  series 
airplanes,  was  Ipublished  in  the  Federal 
Register  on  Ckiober  6, 1999  (64  FR 
54249).  The  action  proposed  to  continue 
to  require  repetitive  dye  penetrant 
inspections  to  detect  cracks,  rupture,  or 
fuel  leaks  of  the  fuel  feedline  adapter, 
and  replacement  of  the  adapter,  if 
necessary.  Tha  action  also  proposed  to 
continue  to  re<  uire  verification  of  the 
correct  torque  /alues  of  the  starter  motor 
cable  terminali  ■<  and  the  generator  cable 
terminals.  The  action  also  proposed  to 
require  accom]  )lishment  of  the 
previously  opt  onal  terminating  action. 

Comments 

Interested  p«  rsons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  1  las  been  given  to  the 
comments  received. 

One  commeiter  requests  clarification 
concerning  the  relationship  between  the 
adapter  part  ni  imber  identified  in  the 
referenced  Fre  ich  airworthiness 
directive  and  /  lirbus  service  bulletin 
and  the  adapte  r  part  nimiber  referred  to 
in  the  Airbus  I  lustrated  Parts  Catalog 
(IPC).  The  coninenter  has  already 
modified  its  auxiliary  power  units 
(APU)  to  incorporate  the  adapter  [part 
number  (P/N)  A493  702 1700200) 
specified  in  th<  >  service  bulletin.  The 
Airbus  IPC  suj  gests  an  alternative  P/N 
for  the  adaptei ,  i.e.,  P/N 
A493  702 1700^  00;  yet  the  IPC  makes  no 
reference  to  an  y  supersediue,  nor  does 
it  refer  to  a  ser  /ice  bulletin  authorizing 
that  P/N.  The  ( ;ommenter  asks  whether 
the  installatioi  •.  of  an  adapter  having 
either  P/N  is  ai  xeptable  for  compliance 
with  the  Frenoi  airworthiness  directive 
and  this  proposed  AD. 

The  FAA  co:  icurs  that  clarification  is 
necessary.  Airbus  has  advised  the  FAA 
that  the  only  c  ifference  between  the  two 
referenced  P/h  's  is  that  the  tolerance  for 


the  B-nut  thread  of  the  adapter  having 
P/N  A493  702 1700400  has  been 
modified  following  service  experience. 
P/N  A493  702 1700400  is  installed  on 
airplanes  by  Airbus  Modification  10323 
and  is  two-way  interchangeable  with  P/ 
N  A493  702 1700200.  Airbus  advises  that 
an  adapter  having  either  P/N  will  fully 
comply  with  the  intent  of  the  French 
airworthiness  directive.  The  FAA  has 
determined  that  installation  of  an 
adapter  having  either  P/N  will 
adequately  address  the  luisafe  condition 
identified  in  this  AD.  A  NOTE  has  been 
added  to  the  final  rule  to  state  that 
installation  of  an  adapter  having  P/N 
A493  702 1700400  is  adso  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (b)  of  the  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  nde  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  165 
airplanes  of  U.S.  registry  diat  will  be 
affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  91-20-07  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiues,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $120  per 
airplane. 

The  new  actions  that  are  required  by 
this  new  AD  will  take  approximately  2 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $274  per  airplane.  Based 
on  these  figxues,  the  cost  impact  of  the 
new  requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $394  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rides  Docket.  A  copy 
of  it  may  be  obtained  fi'om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8041  (56  FR 
47672,  September  20, 1991),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-11556,  to  read  as 
follows: 

2000-02-38    Airbus  Industrie:  Amendment 
39-11556.  Docket  99-NM-23-AD. 
Supersedes  AD  91-20-07,  Amendment 
39-8041. 
Applicability.  Model  A300,  A30O-600,  and 
A310  series  airplanes;  certificated  in  any 
category;  equipped  with  an  auxiliary  power 
unit  (APU)  fuel  feedline  adapter,  P/N 
A4937021 700000  (welded  configuration). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
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The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  APU  compartment  fire, 
accomplish  the  following: 

Restatement  of  Requirements  of  AO  91-20- 
07,  Amendment  39-8041 

Repetitive  Inspections 

(a)  Within  100  hours  time-in-service  after 
October  7, 1991  (the  effective  date  of  AD  91- 
20-07,  amendment  39-8041),  and  thereafter 
at  intervals  not  to  exceed  400  hours  time-in- 
service:  Perform  a  dye  penetrant  inspection 
to  detect  cracks,  rupture  or  fuel  leaks  at  the 
weld  of  the  fuel  feedline  adapter,  in 
accordance  with  Airbus  Industrie  All 
Operators  Telex  (AOT)  49-01,  Issue  3.  dated 
April  25, 1991-  If  cracks,  rupture,  or  fuel 
leaks  are  found,  replace  the  adapter  with  an 
improved,  non-welded  one-piece-body 
adapter  prior  to  the  next  APU  operation,  or 
placard  the  APU  inoperative  until  the 
adapter  is  replaced  with  the  improved 
adapter,  in  accordance  with  Aiiiius  Industrie 
Service  Bulletin  A300-49-0049,  A300-49- 
6009,  or  A310-49-2012;  all  dated  July  12, 
1991;  as  applicable. 

(b)  Within  100  hours  time-in-service  after 
October  7, 1991,  verify  the  correct  torque 


values  of  the  starter  motor  cable  terminals 
and  the  generator  cable  terminals  in 
accordance  with  Airbus  Industrie  All 
Operators  Telex  (AOT)  49-01.  Issue  3,  dated 
April  25, 1991.  Correct  any  torque  value 
discrepancies  prior  to  further  flight,  in 
accordance  with  the  AOT. 

New  Requirements  of  This  AO 

Installation 

(c)  Within  15  months  after  the  effective 
date  of  this  AD,  install  an  improved  APU  fuel 
feedline  adapter  in  accordance  with  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A300-49-0049,  Revision  1 
(for  Model  A300  series  airplanes):  A300-49- 
6009,  Revision  1  (for  Model  A30O-600  series 
airplanes);  or  A310-49-2012,  Revision  1  (for 
Model  A310  series  airplanes);  all  dated 
November  28,  1991;  as  applicable.  Such 
installation  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

Note  2:  Although  the  service  bulletins 
referenced  in  paragraph  (b)  of  this  AD  specify 
installation  of  an  APU  fuel  feedline  adapter 
having  part  number  P/N  A4937021700200, 
installation  of  an  adapter  having  P/N 
A4937021700400  is  also  acceptable  for 
compliance  with  the  requirements  of  that 
paragraph. 

Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  APU  fuel  feedline 


adapter.  P/N  A493 702 1700000  (welded 
configuration),  on  any  airplane. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  opierate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reiierence 

(g)  The  actions  shall  be  done  in  accordance 
with  the  following  Airbus  All  Operators 
Telex  (AOT)  and  Airbus  service  bulletins: 


Service  information  referenced  and  date 

Page  No. 

Revision  level  shown  on 
page 

Date  shown  on  page 

AOT  49-01,  Issue  3,  April  25,  1991   

1-3  

1-11   ,. 

1-4,  7,  8,  11  

3  

Original 

1   

Original  

Original  

1   

Original  

Original  

1   

Original  

April  25,  1991. 
July  12,  1991. 
Novemt>er28  1991 

A300-49-0049,  July  12,  1991   

A300-49-0049,  Revision  1,  November  28,  1991  

A30(>-49-6009,  July  12,  1991 

A300^9-6009,  Revision  1,  November  28,  1991  

5,  6,  9,  10 

1-9  

1-6.  9  

7.  8  

1-11   

1-4,7,8, 11  

July  12,  1991. 
July  12,  1991. 
November  28  1991 

A310-49-2012,  July  12,  1991 

July  12,  1991. 
July  12,  1991. 
November  28  1991 

A310-49-2012,  Revision  1,  November  28,  1991  

5,  6,  9,  10 

July  12,  1991 

(1)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A300-49-0049, 
Revision  1,  dated  November  28, 1991;  Airbus 
Service  Bulletin  A300-49-6009,  Revision  1, 
dated  November  28, 1991;  and  Airbus 
Service  Bulletin  A310-4&-2012,  Revision  1, 
dated  November  28,  1991;  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Airbus  All  Operators  Telex  (AOT)  49-01, 
Issue  3,  dated  April  25, 1991;  Airbus  Service 
Bulletin  A300-49-0049,  dated  July  12, 1991; 
Airbus  Service  Bulletin  A300-49-6009, 
dated  July  12,  1991;  and  Airbus  Service 
Bulletin  A31O-49-2012;  dated  July  12, 1991; 
was  approved  previously  by  the  Director  of 
the  Federal  Register  as  of  October  7, 1991  (56 
FR  47672,  September  20,  1991). 

(3)  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 


Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  98—480- 
269(B),  dated  December  2,  1998. 

(h)  This  amendment  becomes  effective  on 
March  13,  2000. 

Issued  in  Renton,  Washington,  on  January 
31,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-2469  Filed  2-4-00;  8:45  am] 

BILLING  CODE  4910-13-4J 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  90  NM  88  AD;  Amendment 
39-11558;  AD  2000-03-01] 

RIN  212&-AA64 

Ainwortttiness  Directives;  Boeing 
Model  747-100  and  -200  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
100  and  -  200  series  airplanes,  that 
requires  repetitive  inspections  of  the 
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upp>er  and  lov«  er  chords  of  the  wing 
front  spar  for  cracks,  and  corrective 
action,  if  necessary.  For  airplanes  on 
which  no  cracking  is  detected,  this  AD 
also  provides  an  optional  terminating 
action  in  lieu  ( if  repetitive  inspections. 
This  amendmc  nt  is  prompted  by  reports 
of  cracks  in  thi )  upper  chord  of  the  wing 
front  spar.  Th«  actions  specified  by  this 
AD  are  intend(  id  to  detect  and  correct 
fatigue  crackin  g  of  the  upper  and  lower 
chords  of  the  \  ring  front  spar,  which 
coidd  result  in  reduced  structural 
capability  and  possible  fuel  leakage  onto 
an  engine  and  ia  resultant  fire. 
DATES:  Effectivje  March  13,  2000. 

The  incorpo:  "ation  by  reference  of 
certain  publics  tions  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  13, 
2000. 

ADDRESSES:  Th  e  service  information 
referenced  in  t|iis  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Bex  3707,  Seattle, 
Washington  98124-2207.  This 
information  mky  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airp  lane  Directorate,  Rules 
Docket,  1601  LJind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  siJte  700,  Washington,  DC. 
FOR  FURTHER  WTORMATKW  CONTACT: 
Tamara  L.  Anderson,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Transpoi  I  Airplane  Directorate, 
Seattle  Airoaf  Certification  Office, 
1601  Lind  Avetiue,  SW.,  Renton, 
Washington  98055^056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  an^nd  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airv  rorthiness  directive  (AD) 
that  is  applical  le  to  certain  Boeing 
Model  747-10(1  and  -  200  series 
airplanes  was  published  in  the  Federal 
Register  on  Au  ^st  20. 1999  (64  FR 
45481).  That  a(  tion  proposed  to  require 
repetitive  inspi  ictions  of  the  upper  and 
lower  chords  o "  the  wing  front  spar  for 
cracks,  and  collective  action,  if 
necessary. 

Comments 

Interested 
an  opportimity 
making  of  this 
consideration 
comments  received 


p^sons  have  been  afforded 
to  participate  in  the 
miendment.  Due 
as  been  given  to  the 


Request  to  Allijw  Alternative  Inspection 
Method 

One  commei|ter  requests  that  the  FAA 
revise  paragraph  (a)  of  the  proposal  to 
allow  accompl  shment  of  an  open  hole 
high  irequency  eddy  current  (HFEC) 


inspection  in  lieu  of  the  ultrasonic 
inspection  that  is  specified  in  paragraph 
(a)  of  the  proposal.  The  commenter 
asserts,  that  accomplishment  of  an  HFEC 
inspection  "equals  or  exceeds  the 
capability  of  surface  ultrasonic 
inspections"  for  detecting  cracking  of 
the  upper  and  lower  chords  of  the  wing 
front  spar.  The  commenter  states  that 
the  HFT;C  inspection  should  be 
accomplished  in  accordance  with  Figure 
6  of  Boeing  Service  Bulletin  747-57- 
2305,  Revision  1,  dated  January  21, 1999 
(which  was  referenced  in  the  (n-oposal 
as  the  appropriate  source  of  service 
information  for  accomplishment  of  the 
proposed  actions). 

The  FAA  conciirs  with  the 
commenter's  request  to  approve  the 
alternative  inspection  method. 
However,  the  FAA  finds  that,  rather 
than  revising  paragraph  (a)  of  this  AD, 
it  is  more  appropriate  to  add  a  NOTE 
stating  that  accomplishment  of  an  HFEC 
inspection  in  accordance  with  Figure  6 
of  the  service  bulletin  is  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (a)  of  this  AD.  NOTE  2  has 
been  added  to  this  final  rule 
accordingly. 

Request  to  Reference  Alternative 
Terminating  Action 

One  commenter  requests  that  the  FAA 
revise  paragraph  (b)  of  the  proposed  rule 
to  reference  accomplishment  of  certain 
strut  and  wing  modifications  or  certain 
other  terminating  actions  as  terminating 
action  for  the  requirements  of  this  AD. 
The  commenter  states  that 
accomplishment  of  certain 
modifications  meets  the  intent  of  the 
terminating  action  described  in  the 
proposed  rule,  provided  that  an  HFEC 
inspection  of  affected  fastener  holes  has 
been  accomplished  (in  accordance  with 
Boeing  747  Non-Destructive  Test 
Manual  D6-7170,  Part  6,  Subject  51-00- 
00,  Figure  16)  prior  to  oversizing  of  the 
holes,  and  the  holes  were  found  to  be 
free  of  cracks,  corrosion,  or  damage. 

The  FAA  infers  that  the  commenter  is 
referring  to  the  terminating  action 
specified  in  paragraph  (c)  of  this  AD. 
The  FAA  concurs  with  the  conunenter's 
request.  The  FAA  finds  that  the  strut 
and  wing  modifications  and  terminating 
action  referenced  by  the  commenter  are 
already  required  by  certain  other  AD's, 
which  are  described  below. 

•  AD  95-10-16,  amendment  39-9233 
(60  FR  27008,  May  22,  1995),  applies  to 
certain  Boeing  Model  747  series 
airplanes,  and  requires,  among  other 
things,  modification  of  the  nacelle  strut 
and  wing  structure  in  accordance  with 
Boeing  Alert  Service  Bulletin  747- 
54A2159,  dated  November  3,  1994. 


•  AD  95-13-07,  amendment  3^9287 
(60  FR  33336,  June  28, 1995).  applies  to 
certain  Boeing  Model  747  series 
airplanes,  and  requires  modification  of 
the  nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2158,  dated  November 
30,  1994. 

•  AD  99-10-09,  amendment  39- 
11162  (64  FR  25194,  May  11,  1999), 
apphes  to  certain  Model  747-100,  -200, 
and  747SP  series  airplanes,  and  military 
type  E— 4B  airplanes.  That  AD  provides 
for  replacement  of  the  wing  front  spar 
web  with  a  new  shot-peened  wing  front 
spar  web,  in  accordance  with  Boeing 
Service  Bulletin  747-57A2303,  Revision 
1,  dated  September  25, 1997,  as  an 
optional  terminating  action  for  the 
repetitive  inspection  requirements  of 
that  AD. 

The  FAA  has  determined  that 
accomplishment  of  the  wing  and  strut 
modification  specified  in  AD  95-10-16 
or  AD  95-13-07,  or  the  optional 
terminating  action  specified  in  AD  99- 
10-09,  constitutes  terminating  action  for 
the  repetitive  inspections  required  by 
paragraph  (a)  of  this  AD,  provided  that 
an  HFEC  inspection  of  subject  fastener 
holes  has  been  accomplished  (in 
accordance  with  Boeing  747  Non- 
Destructive  Test  Manual  D6-7170,  Part 
6,  Subject  51-00-00,  Figure  16)  prior  to 
oversizing  of  the  holes,  and  the  holes 
were  found  to  be  free  of  cracks, 
corrosion,  or  damage.  The  FAA  has 
added  NOTE  3  to  this  final  rule 
accordingly. 

Request  to  Delete  Certain  Supplemental 
Structural  Inspection  Document 
Inspections 

One  commenter  requests  that  the  FAA 
revise  the  proposal  by  adding  a 
paragraph  that  eliminates  the 
requirement  for  certain  inspections  to  be 
accomplished  in  accordance  with  the 
Supplemental  Structural  Inspection 
Document  (SSID).  The  commenter 
justifies  its  request  by  saying  that 
oversizing  the  web-to-chord  fastener 
holes,  as  described  in  the  optional 
terminating  action  in  Boeing  Service 
Bulletin  747-57-2305,  Revision  1,  will    - 
"zero  time"  the  fastener  holes,  renewing 
the  fatigue  life.  The  commenter  states 
that,  if  this  optional  terminating  action 
is  accomplished,  SSID  inspections  W- 
24B  at  the  front  spar  web-to-chord 
fastener  holes  between  the  upper  link 
fittings  and  W-24C  at  the  front  spar 
web-to-chord  fastener  holes  at  the 
outboard  upper  link  fittings  would  no 
longer  be  necessary. 

The  FAA  partially  concurs  with  the 
commenter's  request.  The  FAA 
acknowledges  that,  following 
accomplishment  of  the  optional 
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terminating  action,  fatigue  life  will  be 
renewed  in  the  affected  web-to-chord 
fastener  holes.  However,  the  SSID 
inspections  that  the  commenter 
references  are  required,  along  with 
various  other  inspections,  by  AD  94-15- 
12,  amendment  39-8983  (59  FR  37933, 
July  26,  1994),  and  AD  94-15-18, 
amendment  39-8989  (59  FR  41233, 
August  11,  1994).  The  FAA  finds  that 
deleting  SSID  inspections  required  by 
other  AD's  is  not  an  appropriate  action 
to  take  in  this  AD.  Therefore,  no  change 
to  the  final  nde  is  necessary  in  this 
regard. 

Request  to  Allow  Use  of  Original  Issue 
of  Service  Bulletin 

One  commenter  requests  that  the  FAA 
revise  paragraphs  (a),  (b),  and  (c)  of  the 
proposal  te  reference  the  original  issue 
of  Boeing  Service  Bulletin  747-57-2305, 
dated  October  8,  1998,  in  addition  to 
Revision  1  of  the  service  bulletin,  as 
appropriate  sources  of  service 
information  for  the  actions  required  by 
this  AD.  The  commenter  states  that 
there  is  no  substantial  difference 
between  the  two  versions  of  the  service 
bulletin,  and  the  inspection  methods 
and  procedures  for  terminating  action 
are  the  same.  The  commenter  states  that 
Revision  1  adds  missing  fastener  codes 
and  revises  grip  lengths  of  fasteners. 
Fiuther,  the  commenter  states  that 
operators  that  accomplished  inspections 
or  terminating  action  in  accordance 
with  the  original  issue  of  the  service 
bulletin  should  not  be  required  to 
perform  the  inspections  or  terminating 
action  in  accordance  with  Revision  1, 
nor  should  they  be  required  to  apply  for 
an  alternative  means  of  compliance. 

The  FAA  does  not  conciu  with  the 
commenter's  request.  The  FAA 
considers  the  grip  length  of  fasteners 
(one  of  the  items  changed  between  the 
original  issue  and  Revision  1)  important 
for  proper  clamp-up,  and  the  FAA  has 
been  advised  that  certain  fasteners 
specified  in  the  original  issue  of  the 
service  bulletin  had  grip  lengths  that 
were  too  long.  In  addition,  the  FAA 
considers  the  fact  that  certain  fastener 
codes  were  missing  from  the  original 
issue  of  the  service  bidletin  to  be 
significant,  in  that  it  could  residt  in 
installation  of  fasteners  that  are  not 
structurally  satisfactory.  Also,  Revision 
1  of  the  service  bulletin  deleted 
inspections  of  the  fasteners  in  the  upper 
and  lower  chords  between  the  upper 
link  fittings.  For  these  reasons,  the  FAA 
does  not  find  that  accomplishment  of 
the  actions  required  by  this  AD  in 
accordance  with  the  original  issue  of  the- 
service  bulletin  is  acceptable  for 
compliance  with  this  AD.  No  change  to 
the  final  rule  is  necessary  in  this  regard. 


Request  to  Revise  Statement  of  Unsafe 
Condition 

One  commenter,  the  airplane 
manufacturer,  requests  that  the  FAA 
revise  the  reason  for  issuing  the 
proposed  rule.  The  proposed  rule  states 
that  "the  actions  specified  by  the 
proposed  AD  are  intended  to  detect  and 
correct  fatigue  cracking  of  the  upper  and 
lower  chords  of  the  wing  front  spar, 
which  could  result  in  reduced  structiual 
capability  and  possible  fuel  leakage  onto 
an  engine  and  a  residtant  fire."  The 
commenter  states  that  the  correct  reason 
for  issuing  the  AD  is  that  cracks 
addressed  by  Boeing  Service  Bulletin 
747-57-2305  are  subject  to  Item  W-24A 
and  W-24B  in  Boeing  Document  D6- 
35022,  "Supplemental  Structural 
Inspection  Document."  The  commenter 
also  states  that  the  service  bulletin  was 
issued  to  address  undetected  cracks  in 
the  front  spar  chords  that  could  result 
in  extensive  labor  hours  and  downtime 
if  the  cracks  propagate  to  the  extent  that 
replacement  of  a  section  of  chord  is 
necessary.  The  commenter  concludes 
that  there  are  no  safety-of-flight  issues 
associated  vtdth  such  cracking,  and  that 
fuel  leakage  due  to  undetected  cracks  is 
very  unlikely  because,  for  leakage  to 
occur,  cracks  in  the  chord  would  have 
to  grow  through  the  thickness  of  the 
chord,  beyond  the  upper  or  lower  edges 
of  the  front  spar  web,  and  beyond  the 
fillet  seal. 

The  FAA  does  not  concur  with  the 
cpmmenter's  request.  The  statement  of 
unsafe  condition,  as  stated  in  the 
proposal,  specifies  what  could  happen  if 
the  inspections  of  the  front  spar  upper 
and  lower  chords  that  will  be  required 
by  this  AD  are  not  accomplished.  The 
fact  that  fuel  leaks  have  not  been 
detected  to  date  does  not  preclude  leaks 
from  occiuxing  in  the  future.  For 
example,  even  though  an  operator  may 
have  accomplished  the  strut  and  wing 
modification  required  by  another  AD  (as 
discussed  previously),  if  an  HFEC 
inspection  to  detect  cracking  of  the 
fastener  holes  was  not  accomplished,  a 
crack  may  still  be  present  and  coidd 
grow  to  the  point  that  fuel  leakage 
occurs.  The  FAA  finds  no  justification 
for  revising  the  statement  of  unsafe 
condition  as  the  commenter  suggested. 
Therefore,  no  change  to  the  final  rule  is 
necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 


neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  332  Model 
747-100  and  -  200  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  137 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figiu^s,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $16,440,  or 
$120  per  airplane,  per  inspection  cycle. 

The  cost  impact  figiu«  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  rather  than  continue  the 
repetitive  inspections,  it  will  take 
approximately  37  work  hours  per 
airplane  to  accomplish  the  modification, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $5,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  optional  terminating  action  is 
estimated  to  be  $7,220  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  amongthe  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Subiec^  in  14  CFR  Part  39 

Air  transpottation,  Aircraft,  Aviation 
safety,  Incorpt)ration  by  reference, 
Safe^. 

Adoption  of  the  Amendment 

AccordinglT,  pursuant  to  the 
authority  deiagated  to  me  by  the 
AdministratoiTthe  Federal  Aviation 
AdministraticBi  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AlilWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49|U.S.C.  106(g],  40113,  44701. 

S39.13    [Ameiltodl  ' 

2.  Section  3  ).13  is  amended  by 
adding  the  fol  owing  new  airworthiness 
directive: 
2000-03-01     B^ing:  Amendment  39-11558. 

Docket  99-KM-88-AD. 


Applicability. 
series  airplanes 
Bulletin  747-1 
January  21,  199^; 

Note  1:  This 
identified  in  thi 


57-2305, 


iiDi 


,  regar  dl 


provision 
modified,  alter^l 
subject  to  the 
airplanes  that 
repaired  so  that 
requirements  ol 
owner/operator 
alternative 
accordance  wi 
The  request 
the  effect  of 
repair  on  the 
this  AO;  and,  i 
been  eliminatec 
specific  proposid 


Model  747-100  and  -200 
listed  in  Boeing  Service 
,  Revision  1,  dated 
;  certificated  in  any  category. 

applies  to  each  airplane 
preceding  applicability 
ess  of  whether  it  has  been 
,  or  repaired  in  the  area 
re  quirements  of  this  AD.  For 
been  modified,  altered,  or 
the  performance  of  the 
this  AD  is  affected,  the 
must  request  approval  for  an 
metqod  of  compliance  in 

paragraph  (d)  of  this  AD. 
shciild  include  an  assessment  of 
the  modification,  alteration,  or 
uifsafe  condition  addressed  by 
unsafe  condition  has  not 
,  the  request  should  include 
actions  to  address  it. 


Compliance 
accomplished 

To  detect  and 
the  upper  and  1 
spar,  which 
structural  ca 
leakage  onto  an 
.accomplish  the 


could 
patil 


Inspections  anc 

(a)  Prior  to 
flight  cycles,  or 
effective  date  ol 
later,  accompli 
cracking  of  the 
wing  front  spar 
Service  Bulletin 
dated  January 

Note  2: 
high  frequency 
accordance  witi 
Bulletin  747-: 
January  21,  199b 
compliance  wit  i 
of  paragraph  (a 


Required  as  indicated,  unless 
p  reviously. 
correct  fatigue  cracking  of 
I  iwer  chords  of  the  wing  front 
result  in  reduced 
ity  and  possible  fuel 
engine  and  a  resultant  fire, 
following: 


Corrective  Action 


I  thi  I  accumulation  of  12,000  total 
tvithin  24  months  after  the 
this  AD,  whichever  occurs 
1  an  ultrasonic  inspection  for 
I  ipper  and  lower  chord  of  the 
in  accordance  with  Boeing 
747-57-2305,  Revision  1, 
21,  1999. 
Accoiiplishment  of  an  open  hole 
(ddy  current  inspection  in 
Figure  6  of  Boeing  Service 
5^2305,  Revision  1,  dated 
is  acceptable  for 
the  inspection  requirement 
of  this  AD. 


(1)  If  no  cracking  is  found,  repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  6,000  flight  cycles,  luitil  the 
requirements  of  paragraph  (c)  of  this  AD  have 
been  accomplished. 

(2)  If  any  cracking  is  found,  prior  to  further 
flight,  accomplish  "Part  2 — Terminating 
Action"  of  the  Accomplishment  Instructions 
of  the  service  bulletin,  except  as  provided  by 
paragraph  (b)  of  this  AD.  Accomplishment  of 
this  action  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(b)  During  accomplishment  of  the 
terminating  action  required  by  paragraph 
(a)(2)  of  this  AD,  if  any  crack  is  found  in  the 
upper  chord  that  is  outside  the  limits 
specified  in  Boeing  Service  Bulletin  747-57- 
2305,  Revision  1,  dated  January  21, 1999;  or 
if  any  crack  is  found  in  the  lower  chord;  prior 
to  further  flight,  repair  in  accordance  with  a 
method  approved  bv  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate;  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  FAA  to  make  such 
findings.  For  a  repair  method  to  be  approved 
by  the  Manager,  Seattle  ACO,  as  required  by 
this  AD,  the  Manager's  approval  letter  must 
specifically  reference  this  AD. 

Optional  Terminating  Action 

(c)  Accomplishment  of  "Part  2 — 
Terminating  Action"  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  747- 
57-2305,  Revision  1,  dated  January  21, 1999, 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Note  3:  Accomplishment  of  the  wing  and 
strut  modification  specified  in  AD  95-10-16, 
amendment  39-9233,  or  AD  95-13-07, 
amendment  39-9287,  or  the  optional 
terminating  action  specified  in  AD  99-10-09, 
amendment  39-11162,  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (a)  of  this 
AD,  provided  that  an  HFTIC  inspection  of 
subject  fastener  holes  has  been  accomplished 
in  accordance  with  Boeing  747  Non- 
Destructive  Test  Manual  D6-7170,  Part  6. 
Subject  51-00-00,  Figure  16,  prior  to 
oversizing  of  the  holes  in  accordance  with 
AD  95-10-16,  AD  95-13-07,  or  AD  99-10- 
09,  and  the  holes  were  found  to  be  free  of 
cracks,  corrosion,  or  damage. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  tu  the  Manager, 
Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph "(c)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-57-2305,  Revision  1,  dated  January  21, 
1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
bom  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
March  13,  2000. 

Issued  in  Renton,  Washington,  on  January 
31,2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-2468  Filed  2-4-00;  8:45  am) 
BIIJJNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-16-AD;  Amendment 
39-11557;  AD  2000-02-39] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A300  series  airplanes.  This  action 
requires  either  a  one-time  ultrasonic 
inspection,  or  repetitive  visual 
inspections  and  eventual  ultrasonic 
inspection,  to  detect  cracking  of  the 
longitudinal  skin  splice  above  the  mid- 
passenger  door  panels,  and  corrective 
actions,  if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  in  this  AD  are 
intended  to  detect  and  correct  cracking 
of  the  longitudinal  skin  splice  above  the 
mid-passenger  door  panels,  which  could 
result  in  reduced  structtiral  integrity  of 
the  fuselage  pressure  vessel. 
DATES:  Effective  February  22.  2000. 
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The  incorporation  by  reference  of 
certain  publications  listed  in  tbe 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
22,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  8,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
16-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  1 'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Airbus  Model  A300  series 
airplanes.  The  DGAC  advises  that, 
during  a  routine  maintenance  check,  a 
horizontal  crack  of  35.6  inches  was 
detected  in  the  surroiuiding  panel  above 
the  right  mid-passenger  door.  The  exact 
cause  of  the  cracking  is  unknown  at  this 
time.  The  area  of  the  crack  is  covered  by 
a  sealant  bead  at  the  junction  of  two 
skin  panels  and  is  not  visible  from  the 
outside.  After  the  insulation  blankets 
were  removed  from  the  inside,  the  crack 
was  visually  detected  1  inch  below 
stringer  11,  and  started  9  inches  from 
frame  29  and  extended  6.7  inches  aft 
frame  30.  Such  cracking,  if  not  detected 
and  corrected,  could  result  in  reduced 
structural  integrity  of  the  fuselage 
pressure  vessel. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  All  Operators  Telex 
(AOT)  A300-53A0352,  dated  January  4, 
2000,  which  de.f^ribes  procedures  for  a 
one-time  ultrasonic  inspection  and 
repetitive  detailed  visual  inspections  to 
detect  cracking  of  the  longitudinal  skin 
splice  above  the  mid-passenger  door 
panels  below  stringer  11  left-  and  right- 
hand  and  between  frames  28A  and  30A, 


and  corrective  actions,  if  necessary.  The 
corrective  actions  involve  installing 
either  a  temporary  or  permanent  repair. 
The  temporary  repair  consists  of  stop 
drilling  all  cracks  and  installing  an 
external  doubler  attached  with  rivets. 
The  temporary  repair  is  to  be  replaced 
with  a  permanent  repair  within  2,000 
flight  cycles.  The  permanent  repair 
consists  of  cutting  out  all  cracked  areas, 
and  installing  an  external  doubler  with 
a  milled  step.  The  DGAC  classified  this 
AOT  as  mandatory  and  issued  French 
airworthiness  directive  T2000-001- 
300(B),  Revision  1,  dated  January  7, 
2000,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined'that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  detect 
and  correct  cracking  of  the  longitudinal 
skin  splice  above  the  mid-passenger 
door  panels,  which  could  result  in 
reduced  structural  integrity  of  the 
fuselage  pressure  vessel.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  AOT  described 
previously,  except  as  discussed  below. 
This  AD  also  requfres  that  operators 
report  results  of  all  inspection  findings 
to  Airbus. 

Oifierences  Between  Rule  and  AOT 

Operators  should  note  that,  unlike  the 
procedures  described  in  the  Airbus 
AOT,  this  AD  would  not  permit  further 
flight  if  cracks  are  detected.  The  FAA 
has  determined  that,  because  of  the 
safety  implications  and  consequences 
associated  with  such  cracking,  any 
cracks  must  be  repaired  or  modified 
prior  to  further  flight. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  inspection  reports  that  are 


required  by  this  AD  will  enable  the 
manufacturer  to  obtain  better  insight 
into  the  nature,  cause,  and  extent  of  the 
cracking,  and  eventually  to  develop 
final  action  to  address  the  unsafe 
condition.  Once  final  action  has  been 
identified,  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
ameaded  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Comment ers  wishing  the  FAA  to 
acknowledge  receipt  of  thefr  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-16-AD.  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
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the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  thft  this  final  rule  does  not 
have  federalisii  implications  under 
Executive  Ordir  13132. 

The  FAA  hap  determined  that  this 
regulation  is  ail  emergency  regulation 
that  must  be  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  npt  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febtuary  26,  1979).  If  it  is 
determined  th4t  this  emergency 
regulation  oth(  rwise  would  be 
significant  un<  er  DOT  Regulatory 
Policies  and  Pi  ocedxu"es,  a  final 
regulatory  eva  uation  will  be  prepared 
and  placed  in  he  Rules  Docket.  A  copy 
of  it.  if  filed,  n  ay  be  obtained  from  the 
Rules  Docket  ^t  the  location  provided 
under  the  caption  ADDRESSES. 


Accordingly 


List  of  Subiect  i 

Air  transpoi  lation 
safety,  Incorpc  ration 
Safety. 

Adoption  of  tie  Amendment 


in  14  CFR  Part  39 

Aircraft.  Aviation 
by  reference. 


.  pursuant  to  the 


authority  dele;  ;ated  to  me  by  the 
Administrator  the  Federal  Aviation 
Administratio:  i  amends  part  39  of  the 
Federal  Aviatian  Regulations  (14  CFR 
part  39)  as  folbws: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authc  rity  citation  for  part  39 
continues  to  r(  ad  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

139.13    [Amended] 

2.  Section  3  ).13  is  amended  by 
adding  the  fol  owing  new  airworthiness 
directive: 


2000-02-39 

39-11557 

Applicability 
having  serial  n 
inclusive;  certi 
those  airplanes 
Modification 


A  I 


bus  Industrie:  Amendment 
1  locket  2000-NM-16-AD. 

Model  A300  series  airplanes, 
limbers  1  through  156 
f  cated  in  any  category;  except 
jn  which  Airbus 
1  has  been  installed. 


261 


iiD 


Note  1:  This 
identified  in  th( 
provision,  regar  il 
otherwise  modi 
the  area  subject 
AD.  For  airplanfes 
altered,  or  repai  red 
of  the  requirem  ints 
owner/operator 
alternative  meti  lod 
accordance  wit  i 


applies  to  each  airplane 
preceding  applicability 
ess  of  whether  it  has  been 
ed,  altered,  or  repaired  in 
to  the  requirements  of  this 
that  have  been  modified, 
so  that  the  performance 
of  this  AD  is  affected,  the 
must  request  approval  for  an 

of  compliance  in 
paragraph  (d)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  of  the 
longitudinal  skin  splice  above  the  mid- 
passenger  door  panels,  which  could  result  in 
reduced  structural  integrity  of  the  fuselage 
pressure  vessel,  accomplish  the  following: 

Ultrasonic  or  Detailed  Visual  Inspection 

(a)  Within  14  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
either  paragraph  (a)(1)  or  (a)(2)  of  this  AD,  in 
accordance  with  Airbus  All  Operators  Telex 
(AOT)  A300-53A0352,  dated  January  4. 
2000. 

(1)  Perform  a  one-time  ultrasonic 
inspection  to  detect  cracking  of  the 
longitudinal  skin  splice  above  the  mid- 
passenger  door  panels  below  stringer  1 1  (left- 
and  right-hand)  and  between  frames  28A  and 
30A. 

(i)  If  no  cracking  is  detected,  no  further 
action  is  required  by  this  AD. 

(ii)  If  any  cracking  is  detected,  prior  to 
further  flight,  accomplish  the  requirements  of 
paragraph  (b)  of  this  AD. 

(2)  Perform  a  detailed  visual  inspection  to 
detect  cracking  of  the  longitudinal  skin  splice 
above  the  mid-passenger  door  panels  below 
stringer  1 1  (left-  and  right-hand)  and  between 
frames  28A  and  30A. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as 
mirrors,  magnifying  lenses,  etc.,  may  be  used. 
Surface  cleaning  and  elaborate  access 
procedures  may  be  required." 

(i)  If  no  cracking  is  detected,  accomplish 
the  requirements  of  paragraphs  (a)(2)(i)(A) 
and(a)(2)(i)(B)ofthis  AD. 

(A)  Repeat  the  detailed  visual  inspection 
thereafter  at  intervals  not  to  exceed  80  flight 
cycles;  and 

(B)  Within  90  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraph  (a)(1)  of  this  AD. 

(ii)  If  any  cracking  is  detected,  prior  to 
further  flight,  accomplish  the  requirements  of 
paragraph  (b)  of  this  AD. 

Corrective  Actions 

(b)  For  airplanes  on  which  any  cracking  is 
detected  during  any  inspection  required  by 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  prior  to 
further  flight,  install  either  a  temporary  or 
permanent  repair,  in  accordance  with  Airbus 
AOT  A300-53A0352,  dated  January  4,  2000. 

(1)  If  a  temporary  repair  is  installed,  prior 
to  the  accumulation  of  2,000  flight  cycles 
after  the  installation  of  the  temporary  repair, 
install  the  permanent  repair. 

(2)  If  a  permanent  repair  is  installed,  no 
further  action  is  required  by  this  AD. 


Reporting  Requirement 

(c)  Within  10  days  after  accomplishing  the 
initial  inspection  required  by  paragraph  (a)(1) 
or  (a)(2)  of  this  AD,  and  after  all  repetitive 
inspections  required  by  paragraph  (a)(2)(i)  of 
this  AD,  as  applicable,  submit  a  report  of  the 
inspection  results  (both  positive  and  negative 
findings)  to:  Mr.  RoUand  Filaquier— AI/SE- 
A21,  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Airbus  All  Operators  Telex  A300- 
53A0352,  dated  January "4,  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  T2000- 
001-300(B),  Revision  1,  dated  January  7, 
2000. 

(g)  This  amendment  becomes  effective  on 
February  22,  2000. 

Issued  in  Renton,  Washington,  on  January 
31,  2000. 
Donald  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-2467  Filed  2-4-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NE-49-AD;  Amendment  39- 
11560;  AD  2000-03-03] 

RIN2120-AA64  ^ 

Airworthiness  Directives;  Generai 
Eiectric  Company  CF34  Series 
Turtx>fan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that 
requires  revisions  to  the  Engine 
Maintenance  Program  specified  in  the 
manufacturer's  Instructions  for 
Continued  Airworthiness  (ICA)  for 
General  Electric  Company  (GE)  CF34 
series  turbofan  engines  to  include 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposing.  This  AD  also 
requires  that  an  air  carrier's  approved 
continuous  airworthiness  maintenance 
program  incorporate  these  inspection 
procedures.  This  amendment  is 
prompted  by  a  Federal  Aviation 
Administration  (FAA)  study  of  in- 
service  events  involving  uncontained 
failures  of  critical  rotating  engine  parts 
that  indicated  the  need  for  improved 
inspections.  The  improved  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  which  if 
allowed  to  continue  in  service,  could 
result  in  imcontained  failures.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  critical  life-limited 
rotating  engine  part  failure,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  airplane. 
DATES:  Effective  March  13,  2000. 
FOq  FURTHER  INFORMATION  CONTACT: 
Kevin  Donovan,  Aerospace  Engineer 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7743, 
fax  (238)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39}  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  General  Electric 
Company  CF34  series  tiubofan  engines 
was  published  in  the  Federal  Register 
on  October  7,  1999  (64  FR  54584).  That 
action  proposed  to  require,  within  the 
next  30  days  after  the  effective  date  of 
this  AD,  revisions  to  the  CF34  Engine 
Maintenance  Program  specified  in  the 
manufactiu-er's  Instructions  for 


Continued  Airworthiness  (ICA),  and,  for 
air  carriers,  their  approved  continuous 
airworthiness  maintenance  program. 
General  Electric  Company,  the 
manufacturer  of  CF34-3A1  and  -3B1 
series  turbofan  engines,  has  provided 
the  FAA  with  a  detailed  proposal  that 
identifies  and  prioritizes  the  critical 
rotating  engine  parts  with  the  highest 
potential  to  hazard  the  airplane  in  the 
event  of  failure,  along  with  instructions 
for  enhanced,  focused  inspection 
methods.  These  enhanced  inspections 
wrill  be  conducted  at  piece-part 
opportunity,  as  defined  in  this  AD, 
rather  than  at  specific  inspection 
intervals. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Change  Name  of  Manual  Section 

One  commenter  (the  manufacturer) 
states  that  the  proposal  should  reference 
the  Airworthiness  Limitations  Section 
instead  of  the  Time  Limits  Section.  The 
FAA  concurs  in  part.  The  reference  to 
the  Time  Limits  Section  will  be 
removed  and  changed  to  the  CF34 
Engine  Maintenance  Program  in  this 
final  rule. 


Part  Numbers  (P/Ns) 

One  conunenter  notes  that  in  Table 
804  of  the  proposal,  the  Stage  2  High 
Pressure  Turbine  (HPT)  Rotor  Disk,  P/N 
5079T53  is  incorrect.  The  correct  P/N  is 
5079T73.  The  FAA  concurs.  To  make 
this  AD  consistent  with  other  enhanced 
inspection  ADs.  and  in  response  to 
comments  received  on  the  other  ADs. 
the  P/Ns  have  been  removed  from  Table 
804  and  the  word  "all"  has  been 
substituted  for  P/Ns. 

Concurs  With  Proposal 

One  commenter  concurs  with  the  rule 
as  proposed. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

The  FAA  estimates  that  352  engines 
installed  on  aircraft  of  US  registry  will 
be  affected  by  this  AD,  that  it  will  take 


approximately  2  work  hours  per  engine 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  The  total  cost  of  the  new 
inspections  per  engine  will  be 
approximately  $120  per  year.  Using 
average  shop  visit  rates,  275  engines  are 
expected  to  be  affected  per  year.  The 
annual  cost  impact  of  the  AD  on  US 
operators  is  therefore  estimated  to  be 
$33,000. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  (EO)  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder  EO 
12866;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AiRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-03-03    General  Electric  Company: 

Amendment  39-11560.  Docket  99-NE- 
49- AD. 

Applicability:  General  Electric  Company 
(GE)  CF34-3A'i  and  -3B1  series  turbofan  ' 
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engines,  installe  d 
Bombardier  ' 

Note  1:  This 
applies  to  each 
preceding 
of  whether  it  ha  i 
repaired  in  the 
requirements 
have  been  modi 
that  the  perf( 
this  AD  is 
request  approva 
compliance  in 
of  this  AD.  The 
assessment  of 
alteration,  or 
addressed  by 
condition  has 
request  should 
actions  to 

Compliance: 
accomplished 

To  prevent 
engine  part 


on  but  not  limited  to 
Cankdair  CL601R  (RJ)  aircraft, 
a  irworthiness  directive  (AD) 
( ingine  identified  in  the 
applii  ability  provision,  regardless 
been  modified,  altered,  or 
ea  subject  to  the 
of  |this  AD.  For  engines  that 
led,  altered,  or  repaired  so 
;onn  emce  of  the  requirements  of 
affected,  the  owner/operator  must 
for  an  alternative  method  of 
a  :cordance  with  paragraph  (c) 
I  'equest  should  include  an 
effect  of  the  modification, 
on  the  unsafe  condition 
AD;  and,  if  the  imsafe 
been  eliminated,  the 
include  specific  proposed 


■tliB 
re(  lair  ( 
th  s 
;  not 


I  addre  is  it 


I  Lequired  as  indicated,  unless 
ously. 
critical  life-limited  rotating 
faih  re,  which  could  result  in  an 


Fan  Disk  (all) 

Stage  1  high  pressure  turbine  (HPT)  Rotor  Disk  (all) 


Stage  2  HPT  R<  tor  Disk  (all) 


provisions  m 
Aviation  Regul^t: 
mandatory  insi 
only  in 
Maintenance 
the  General  El 
Turbofan  Engink 

(c)An 
adjustment  of 
provides  an 
used  if  approve^ 
Office.  Op 
through  an 
Maintenance 
comments  and 
Certification 


,  ace  9' 


OITi 


Note  2: 

existence  of 
compliance  wi 
if  any,  may  be 
Certification  OlRce 


(d)  Special 
accordance  wit)i 
of  the  Federal 
21.197  and  21. 
a  location  whei  e 
can  be  accompl  ished 


uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

laspectieas 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the  CF34 
Engine  Maintenance  Program,  Chapter  5-21- 
00,  of  the  GE  CF34  Series  Turbofan  Engine 
Manual,  SEl-756,  and  for  air  carrier 
operations  revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

"9.  CF34-3A1  and  CF34-3B1  Engine 
Maintenance  Program — Shop  Level 
Mandatory  Inspection  Requirements. 

A.  This  procedure  is  used  to  identify 
specific  piece-parts  that  require  mandatory 
inspections  that  must  be  accomplished  at 
each  piece-part  exposure  using  the  applicable 
Chapters  referenced  in  Table  804  for  the 
inspection  requirements. 

B.  Piece-part  exposure  is  defined  as 
follows: 

(1)  For  engines  that  utilize  the  "On 
Condition"  maintenance  requirements: 


The  part  is  considered  completely 
disassembled  when  done  in  accordance  with 
the  disassembly  instructions  in  the  GEAE 
engine  authorized  overhaul  Engine  Manual, 
and  the  part  has  accumulated  more  than  100 
cycles-in-service  since  the  last  piece-part 
opportunity  inspection,,provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  fit)m  the  engine. 

(2)  For  engines  that  utilize  the  "Hard 
Time"  maintenance  requirements:  The  part  is 
considered  completely  disassembled  when 
done  in  accordance  with  the  disassembly 
instructions  used  in  the  "Minor 
Maintenance"  or  "Overhaul"  instructions  in 
the  GEAE  engine  authorized  Engine  Manual, 
and  the  part  has  accumulated  more  them  100 
cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine. 

C.  Refer  to  Table  804  below  for  the 
mandatory  inspection  requirements. 


Table  804.— Mandatory  Inspection  Requirements 


Part  nomenclature 


HPT  Rotor  Outs  r  Torque  Coupling  (all) 


Manual  chapter/section/subject 


72-21-00,  Inspection 
72-46-00,  Inspection 

72-46-00,  Inspection 

72-46-00,  Inspection 


Mandatory  inspec- 
tion 


All  areas  (FPI) ' 
Bores(ECI)2 
All  areas  (FPI)  ^ 
Bores(ECI)2 
Boltholes(ECI)z 
Air  Holes  (EC!)  2 
All  areas  (FPI)  ^ 
Bores(ECI)2 
Boltholes(ECI)2 
Air  Holes  (ECl)  2 
All  areas  (FPI)^ 
Bore  (ECl)  1 


'  FPI  =  Fluorekcent  Penetrant  Inspection  Method. 
'  ECl  =  Eddy  pun-ent  Inspection. 


(b)  Except  as  jrovided  in  paragraph  (c)  of 
this  AD,  and  no  [withstanding  contrary 

s4:tion  43.16  of  the  Federal 
ions  (14  CFR  43.16),  these 
ions  shall  be  performed 
accordance  with  the  CF34  Engine 
PiDgram,  Chapter  5-21-00,  of 
e^tric  Company,  CF34  Series 
Manual,  SEI-756. 
alterative  method  of  compliance  or 
compliance  time  that 
ptable  level  of  safety  may  be 
by  the  Engine  Certification 
eratots  shall  submit  their  requests 
app  opriate  FAA  Principal 
Inspector  (PMI),  who  may  add 
hen  send  it  to  the  Engine 
ice. 


p  BCtii 


tlie( 


Infonhation  concerning  the 

ap]  iroved  alternative  methods  of 
this  airworthiness  directive, 
dbtained  from  the  Engine 


fl  ght 


permits  may  be  issued  in 

sections  21.197  and  21.199 

viation  Regulations  (14  CFR 

'.  99)  to  operate  the  airplane  to 

the  requirements  of  this  AD 


(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369  (c) 
of  the  Federal  Aviation  Regulations  [14  CFR 
121.369  (c)l  must  maintain  records  of  the 
mandatory  inspections  that  result  from 
revising  the  CF34  Engine  Maintenance 
Program  and  the  air  carrier's  continuous 
airworthiness  program.  Alternately, 
certificated  air  carriers  may  establish  an 
approved  system  of  record  retention  that 
provides  a  method  for  preservation  and 
retrieval  of  the  maintenance  records  that 
include  the  inspections  resulting  horn  this 
AD,  and  include  the  policy  and  procedures 
for  implementing  this  alternate  method  in  the 
air  carrier's  maintenance  manual  required  by 
§  121.369(c)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.369  (c)];  however, 
the  alternate  system  must  be  accepted  by  the 
appropriate  PMI  and  require  the  maintenance 
records  be  maintained  either  indefinitely  or 
until  the  work  is  repeated.  Records  of  the 
piece-part  inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.380(a)(2)(vi)l.  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 


applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  Engine  Maintenance  Program 
requirements  specified  in  the  GE  CF34  Series 
Turbofan  Engine  Manual. 

(f)  This  amendment  becomes  effective  on 
March  13,  2000. 

Issued  in  Burlington,  Massachusetts,  on 
February  1,2000. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-2687  Filed  2-4-00;  8:45  am] 
BILUNG  CODE  4910-13-4> 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-ANE-51-AD;  Amendment 
39-11559;  AD  2000-03-02] 

RIN  2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  GE90  Series 
Turtx>fan  Engines 

agency:  Federal  Aviation 
Administration,  IX)T. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  General  Electric 
Company  (GE)  GE90  series  txirbofan 
engines,  that  requires  reducing  the 
cyclic  life  limits  for  certain  fan  mid 
shafts  with  imdesirable  microstructure, 
and  removing  from  service  those  mid 
fan  shafts  prior  to  exceeding  the  new 
limits  and  replacing  with  serviceable 
parts.  This  amendment  is  prompted  by 
reports  of  magnetic  particle  inspections 
conducted  by  the  manufactiu^r 
identifying  segregation  in  the  raw 
material,  resulting  in  lower  fatigue  life 
properties.  The  actions  specified  by  this 
AD  are  intended  to  prevent  fan  mid 
shaft  failure,  which  could  result  in  a 
total  loss  of  thrust  and  inflight  engine 
shutdown. 

DATES:  Effective  April  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  S.  Ricci,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  781-238-7742, 
fax  781-238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  General  Electric 
Company  (GE)  GE90-90B.  -853,  and 
-76B  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
November  26,  1999  (64  FR  66415).  That 
action  proposed  to  reduce  the  cyclic  life 
limits  for  certain  fan  mid  shafts  with 
undesirable  microstructiu-e,  and  remove 
from  service  those  fan  mid  shafts  prior 
to  exceeding  the  new  limits  and  replace 
with  serviceable  parts.  That  action  was 
prompted  by  reports  of  magnetic 
particle  inspections  conducted  by  the 
manufactiu-er  identifying  segregation  in 
the  raw  material,  resulting  in  lower 
fatigue  life  properties.  That  condition,  if 
not  corrected,  could  result  in  fan  mid 
shaft  failure,  which  could  result  in  a 


total  loss  of  thrust  and  inflight  engine 
shutdowu. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Change  Unsafe  Condition  Language 

One  commenter  states  that  the 
statement  of  luisafe  condition  in  the 
proposed  rule  is  not  accurate.  The 
commenter  believes  that  the  language 
used  does  not  correctly  reflect  the 
failure  consequences  of  the  fan  mid 
shaft.  The  commenter  also  is  concerned 
that  the  engine  is  not  in  compliance 
with  Federal  Aviation  Regulations 
(FAR)  33  (14  CFR  33)  requirements 
regarding  shaft  failure.  The  FAA 
concurs  in  part.  Though  the  language 
used  in  the  statement  of  'insafe 
condition  in  the  proposal  is  typical  of 
life  limited  parts  ADs,  a  more  acciu-ate 
description  of  the  failure  consequences 
of  the  fan  mid  shaft  would  be  a  total  loss 
of  thrust  and  inflight  engine  shutdown. 
The  statement  of  imsafe  condition  in 
this  final  rule  has  been  changed 
accordingly. 

GE90  Engine  Model  Applicability 

The  same  commenter  believes  the 
proposal  should  apply  to  all  GE90 
engine  models  and  not  just  those  listed 
in  the  applicability.  The  FAA  does  not 
concur.  The  proposal  addresses  those 
fan  mid  shaft  part  niunbers  (P/Ns)  and 
engine  models  that  have  had  their 
published  life  limits  reduced.  This 
proposal  does  not  address  the  fan  mid 
shafts  P/Ns  and  engine  models  that  have 
had  their  published  life  limits 
increased.  These  fan  mid  shafts  P/Ns 
and  engine  model  combinations  are 
discussed  in  GE90  Alert  Service 
Bulletin  72-A0389,  Revision  1,  dated 
August  25,  1999. 

Delete  Ferry  Flight  Authorization 

The  same  commenter  believes  that  the 
special  flight  permit  authorization 
paragraph  included  in  the  proposal 
should  be  deleted.  The  commenter 
believes  that  ferry  flight  permits  should 
not  be  authorized  in  the  case  of  a  life 
reduction  AD.  The  FAA  concius  and 
that  paragraph  has  been  removed  from 
this  final  rule. 

Concurrence 

One  commenter  concurs  with  the  rule 
as  proposed. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 


above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

There  are  approximately  118  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  4  engines 
installed  on  aircraft  of  US  registry  will 
be  affected  by  this  AD  and  that  the 
prorated  life  reduction  will  cost 
approximately  $71,000  per  engine. 
Based  on  these  figiu-es,  the  total  cost 
impact  of  the  AD  on  US  operators  is 
estimated  to  be  $284,000. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  (EO)  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under  EO 
12866;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy, 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


5762 


§39.13    [Amended] 


3< 


2.  Section 
adding  the 
directive: 
2000-03-02 

Amendmen 

51-AD. 
Applicabilitv 
(GE)  GE90-90B 
turbofan  engines, 
numbers  (P/Ns) 
and  1767M75G0^ 
are  installed  on 
series  aircraft. 


.13  is  amended  by 
follbwing  new  airworthiness 

General  Electric  Company: 

39-11559.  Docket  98-ANE- 

Seneral  Electric  Company 
-658,  and  -76B  series 
with  fan  mid  shafts,  part 
767M71G01,  1767M71G02, 

installed.  These  engines 
ut  not  limited  to  Boeing  777 


(abi! 


Note  1:  This 
applies  to  each 
preceding  appli 
of  whether  it  h 
repaired  in  the 
requirements  of 
have  been  mod 
that  the  perfi 
this  AD  is  affected 
request  approva 
compliance  in 
ofthis  AD.  The 
assessment  of 
alteration,  or 
addressed  by  th 
condition  has 
request  should 
actions  to  addref  s 


a  rworthiness  directive  (AD) 
e  ngine  identified  in  the 

ility  provision,  regardless 
been  modified,  altered,  or 

subject  to  the 
his  AD.  For  engines  that 
ted,  altered,  or  repaired  so 
of  the  requirements  of 
,  the  owner/operator  must 
for  an.  alternative  method  of 
ai  icordance  with  paragraph  (c) 
I  equest  should  include  an 
effect  of  the  modification, 
on  the  unsafe  condition 
AD;  and.  if  the  unsafe 
been  eliminated,  the 
ude  specific  proposed 
it. 


a-ea  ! 


torm  mce 


■ths 
•  ref  air 


n<  t 
i  icli 


pi  evil 


Compliance 
accomplished  ^ 

To  prevent  fai 
could  result  in  a 
inflight  engine 
following: 

Reduced  Life  Lilnits 

frc  m 


{  equired  as  indicated,  unless 
iously. 
mid  shaft  failure,  which 
total  loss  of  thrust  and 

sliutdown,  accomplish  the 


(a)  Remove 
replace  with 
following  new, 

(1)  For  fan  mi 
installed  on 
engines,  the  nev 
since-new  (CSN 

(2)  For  fan  mi 
installed  on 
engines,  the  nev 

(3)  For  fan  mi 
installed  on 


senes  engines, 
CSN. 

(b)  This  AD 
fan  mid  shafts 
1767M71G02. 
provided  in  pari] 
alternate  life  li 
may  be  approve  i 

Alternative  Met  lod 


(c)  An  altema 
adjustment  of 
provides  an  ace  i 
used  if  approve  I 
Certification  Off 
their  requests 
Principal  Maint 
add  comments 
Manager,  Engi 

Note  2:  Infoniiation 
existence  of  apj  roved 
compliance  vvi 
if  any,  may  be 
Certification  Office. 


in ! 
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service  fan  mid  shafts  and 
serviceable  parts  prior  to  the 
Dwer  cyclic  life  limits: 
shafts,  P/N  1767M71G01. 
GE4o-85B  and  -90B  series 
life  limit  is  4.200  cycles- 


shafts.  P/N  1767M71G02, 
GE^O-85B  and  -90B  series 

life  limit  is  4,200  CSN. 

shafts,  P/N  1767M75G02, 
GE^76B,  -85B,  and  -90B 
new  life  limit  is  8,200 


t  le 


establishes  new  life  limits  for 

/N1767M71G01, 

1767M75G02.  Except  as 

graph  (c)  ofthis  AD,  no 
n(its  for  these  affected  parts 


a  id 


s  of  Compliance 

ive  method  of  compliance  or 

compliance  time  that 
ptable  level  of  safety  may  be 
by  the  Manager,  Engine 
ce.  Operators  shall  submit 
tl^ough  an  appropriate  FAA 
nance  Inspector,  who  may 
"  then  send  it  to  the 
Certification  Office. 


<nd  1 


ccfnceming  the 
alternative  methods  of 
this  airworthiness  directive, 
obtained  ft'om  the  Engine 


(d)  This  amendment  becomes 
effective  on  April  7,  2000. 

Issued  in  Burlington,  Massachusetts,  on 
February  1,  2000. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-2686  Filed  2^-00;  8:45  am] 
BILLING  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ACE-4] 

Remove  Class  D  and  Class  E  Airspace; 
Kansas  City,  Richards-Gebaur  Airport, 
MO 

agency:  Federal  Aviation 
Administration  (FAAj,  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  removes  the  Class 
D  and  Class  E  airspace  areas  at  Kansas 
City,  Richeirds-Gebaur  Airport,  MO.  The 
airport  was  closed  January  9,  2000. 
EFFECTIVE  DATE:  0901  UTC  April  20, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 
SUPPLEMENTARY  INFORMATION: 

History 

On  January  9,  2000,  the  Kansas  City, 
Richard-Gebaur  Airport,  MO  was 
closed.  Based  on  the  airport  being 
closed  the  Class  D  and  Class  E  airspace 
areas  are  no  longer  necessary. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Regulations  (14  CFR  part  71) 
removes  the  Class  D  and  Class  E 
airspace  areas  at  Kansas  City,  Richards- 
Gebaur  Airport,  MO.  extending  upward 
from  the  surface  to  1200  feet  Above 
Ground  Level  (AGL).  The  closing  of  the 
airport  made  this  action  necessary. 

The  FAA  concludes  that  there  is  an 
immediate  need  to  remove  the  Class  D 
and  Class  E  airspace  in  order  to 
incorporate  this  change  into  the  next 
Sectional  Chart  and  avoid  confusion  on 
the  part  of  the  pilots.  Therefore,  it  is 
found  that  notice  and  opportunity  to 
prior  public  conunent  herein  are 
impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  afr 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Aviation,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1999,  and  effective 
September  16, 1999,  is  eunended  as 
follows: 

Paragraph  5000  Class  D  airspace  area 
designated  for  an  airport  that  contains  at 
least  one  primary  airport  around  which  the 
airspace  is  designated 


ACE  MO  D  Kansas  City,  Richards^^baur 
Airport,  MO  (Removed] 


Paragraph  6004    Class  E  airspace  areas 
designated  as  an  Extension  to  Class  D 
airspace  area 

ACE  MO  E4  Kansas  City,  Richards-Gebaur 
Airport,  MO  [Removed] 
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Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  Earth 

ACEMOE5  Kansas  City,  Richards-Gebaur 
Airport,  MO  [Removed] 

***** 

Issued  in  Kansas  City.  MO  on  January  24, 
2000. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  00-2670  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Doclcet  No.  00-ACE1] 

Amendment  to  Class  E  Airspace; 
Creston,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Creston  Municipal 
Airport,  Creston,  LA.  A  review  of  the 
Class  E  airspace  area  for  Creston 
Municipal  Airport  indicates  it  does  not 
comply  with  the  criteria  for  TOO  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400. 2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400.2D. 

The  intended  effect  of  this  nde  is  to 
provide  additional  controlled  Class  E 
airspace  for  aircraft  operating  under 
Instnunent  Flight  Rules  (IFR)  and 
comply  with  the  criteria  of  FAA  Order 
7400. 2D. 

DATES:  Effective  date:  0901  UTC,  June 
15,  2000. 

Comments  for  inclusion  in  the  rules 
Docket  must  be  received  on  or  before 
March  17,  2000. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  Docket  number  00- 
ACE-1,  901  Locust,  Kansas  City,  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Kathy  Randolph,  Air  Traffic  Djvision, 
Airspace  Bfcnch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Creston,  L\.  A  review 
of  the  Class  E  airspace  for  Creston 
Mimicipal  Airport,  lA,  indicates  it  does 
not  meet  the  criteria  for  700  feet  AGL 
airspace  required  for  diverse  departiues 
as  specified  in  FAA  Order  7400.2D.  The 
criteria  in  FAA  Order  7400. 2D  for  an 
aircraft  to  reach  1200  feet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  the  distance  from  the 
Airport  Reference  Point  (ARP)  to  the 
end  of  the  outmost  runway.  Any 
fractional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile.  The 
amendment  at  Creston  Municipal 
Airport,  lA,  will  provide  additional 
controlled  airspace  for  aircraft  operating 
under  IFR,  and  comply  with  the  criteria 
of  FAA  Order  7400.2D.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
sizrface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9G, 
dated  September  10,  1999,  and  effective 
September  16, 1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
pdverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  a 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  diu-ing  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charges.  Unless  a 
written  adverse  or  negative  comment,  or 
a  written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 


confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register  and  a 
notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket  ' 

number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  conunents  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contract 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  00-ACE-l."  The  postcard 
will  be  date  stamped  and  retiuned  to  the 
conunenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
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unlikely  to  resi  Jt  in  adverse  or  negative 
conunents.  For  the  reasons  discussed  in 

certify  that  this 
regulation  (1)  i !  not  a  "significant 
regulatory  acti(  in"  under  Executive 

:)  is  not  a  "significant 
rule"  under  De  sartraent  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  ^ill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  crite  lia  of  the  Regulatory 
Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  71 


Airspace 
Navigation  (aii  I 


Accordingly 
Administratioi  i 
as  follows: 


In(  lorporation  by  reference, 
(ail  I. 

Adoption  of  ths  Amendment 


the  Federal  Aviation 
amends  14  CFR  part  71 


PART  71— OEilGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  autho  rity  citation  for  part  71 
continues  to  read  as  follows: 

J.S.C.  106(g).  40103,  40113. 

24  FR  9565,  3  CFR,  1959- 

89 


Authority:  49 

40120;  E.O.  108^4 
1963  Comp.,  p 


S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  ere  71.1  oi  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  aid  Reporting  Points, 
dated  September  10, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows 


Paragraph  6005 
extending  upward  fi 
above  the  surft 


lac? 


Crc  ston. 


7"N., 


ACEIAE5 

Creston 
(Lat.  41°01'1 
That  airspace 
feet  above  the 
radius  of  Crestoi  i 
within  2.6  miles 
from  the  airport 
radius  to  7  mil 


Class  E  airspace  areas 
"rom  700  feet  or  more 
of  the  earth. 


,  lA  (Revised) 

Municipal  Airport.  lA 

long.  94°21'48'W.) 
jxtending  upward  from  700 
surface  within  a  6.5-mile 
Municipal  Airport  and 
each  side  of  the  169°  bearing 
extending  from  the  6.5-mile 
south  of  the  airport. 


Issued  in  Kansas  City,  MO,  on  )anuary  19. 
2000. 

Richard  L.  Day 
Acting  Managei 
Region. 
IFR  Doc.  00-25^2 

BILLING  COOE  491(  -13-M 


Air  Traffic  Division,  Central 
Filed  2^-00;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ACE-2] 

Amendment  to  Class  E  Airspace; 
Ord,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  amends  Class  E 
airspace  area  at  Ord,  Evelyn  Sharp 
Field,  Ord,  NE.  A  review  of  the  Class  E 
airspace  area  for  Ord,  Evelyn  Sharp 
Field,  NE  indicates  it  does  not  comply 
with  the  criteria  for  700  feet  Above 
Groimd  Level  (AGL)  eurspace  required 
for  diverse  departures  as  specified  in 
FAA  Order  7400.2D.  The  Class  E 
airspace  has  been  enlarged  to  conform 
to  the  criteria  of  FAA  Order  7400.2D.  In 
addition,  a  minor  revision  to  the  Airport 
Reference  Point  (ARP)  is  included  in 
this  document.  The  intended  effect  of 
this  rule  is  to  provide  additional 
controlled  Class  E  airspace  for  aircraft 
operating  under  Instrument  Flight  Rules 
(ire),  revise  the  ARP,  and  comply  with 
the  criteria  of  FAA  Order  7400.2D. 
Effective  date:  0901  UTC,  June  15,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  20,  2000. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  Docket  Number  00- 
ACE-2,  901  Locust,  Kansas  City,  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  Cre  71  revises  the 
Class  E  airspace  at  Ord,  NE.  A  review  of 
the  Class  E  airspace  for  Ord,  Evelyn 
Sharp  Field,  NE,  indicates  it  does  not 


meet  the  criteria  for  700  feet  AGL 
airspace  required  for  diverse  departures 
as  specified  in  FAA  Order  7400.2D.  The 
criteria  in  FAA  Order  7400.2D  for  an 
aircraft  to  reach  1200  feet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  the  distance  irom  the  ARP 
to  the  end  of  the  outermost  runway.  Any 
fi^ctional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile.  The 
amendment  at  Ord,  Evelyn  Sharp  Field, 
NE,  will  provide  additional  controlled 
airspace  for  aircraft  operating  under  ire, 
revise  the  ARP,  and  comply  with  the 
criteria  of  FAA  Order  7400.2D.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  fi-om  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9G,  dated  September  10, 
1999,  and  effective  September  16, 1999, 
which  is  incorporated  by  reference  in  14 
ere  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  ire  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  conunent,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
nile  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  conunent, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  docvunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register  and  a 
notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
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Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  OO-ACE-2"  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule*'  under  Department  of 
Transportation  (DOT)  Regulatory. 
Policies  and  Procediu^s  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40«3. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
'  above  the  surface  of  the  earth. 


ACE  NE  E5    Ord,  NE  (Revised) 

Ord.  Evelyn  Sharp  Field.  NE 

(Lat.  41°37'27''N.,  long.  98°57'09- W.) 
OrdNDB 

(Lat.  41°37'26"  N..  long.  98°56'53'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-niile 
radius  of  Evelyn  Sharp  Field  and  writhin  2.6 
miles  each  side  of  the  311°  bearing  from  the 
Ord  NDB  extending  from  the  6.4-mile  radius 
to  7.4  miles  northwest  of  the  airport. 


Issued  in  Kansas  City.  MO  on  January  19, 
2000. 

Richard  L.  Day, 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 

(FR  Doc.  00-2561  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  4giO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ACE-66] 

Amendment  to  Class  E  Airspace; 
Grand  Island,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Central  Nebraska 
Regional  Airport,  Grand  Island.  NE.  The 
FAA  has  developed  Area  Navigation 
(RNAV)  Runway  (RWY)  13.  RNAV  RWY 
31.  RNAV  RWY  17.  and  RNAV  RWY  35 
Standard  Instrument  Approach 
Procedures  (SLAPs)  to  serve  Grand 
Island.  Central  Nebraska  Regional 
Airport,  NE.  Additional  controlled 
airspace  extending  upward  irom  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  accommodate  these  SlAPs 
and  for  Instrument  Flight  Rules  (IFR) 
operations  at  this  airport.  The  enlarged 
area  will  contain  the  new  RNAV  RWY 
13,  RNAV  RWY  31.  RNAV  RWY  17,  and 
RNAV  RWY  35  SIAPs  in  controlled 
airspace. 

Tne  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  RNAV  RWY  13. 
RNAV  RWY  31,  RNAV  RWY  17.  and 
RNAV  RWY  35  SIAPs.  and  to  segregate 
aircraft  using  instnmient  approach 
procedures  in  instrument  conditions 
fi"om  aircraft  operating  in  visual 
conditions. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC.  June  15.  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  21,  2000. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520.  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  Docket  Number  99- 
ACE-56,  901  Locust,  Kansas  City.  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration.  901  Locust. 
Kansas  City.  MO  64106;  telephone: 
(816)  329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  RNAV  RWY  13.  RNAV 
RWY  31,  RNAV  RWY  17,  and  RNAV 
RWY  35  SL\Ps  to  serve  the  Grand 
Island,  Central  Nebraska  Regional 
Airport,  NE.  The  amendment  to  Class  E 
airspace  at  Grand  Island.  NE.  will 
provide  additional  controlled  airspace 
at  and  above  700  feet  AGL  in  order  to 
contain  the  new  SIAPs  within 
controlled  airspace,  and  thereby  • 
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facilitate  sepan  ition  of  aircraft  operating 
under  Instrunwnt  Flight  Rules.  The 
amendment  at  ^rand  Island,  Central 
Nebraska  Regie  nal  Airport,  NE,  will 
provide  additi(  nal  controlled  airspace 
for  aircraft  opepiting  under  IFR.  The 
area  will  be  depicted  on  appropriate 
aeronautical  cl  arts.  Class  E  airspace 
areas  extendin] ;  upward  from  700  feet  or 
more  above  the  siirface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9G^  dated  September  10. 
1999.  and  effedtive  September  16, 1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  lisied  in  this  docimient  will 
be  published  subsequently  in  the  Order. 

The  Direct  Fim  il  Rule  Procedure 


and '. 


The  FAA  anticipates 
regulation  will 
negative  comnient 
issuing  it  as  a 
actions  of  this 
controversial 
adverse  comments 
amendment  w 
flight  operatioi  is 
where  VFR 
presence  of  IFK 
altitudes,  espe ; 
weather  condi^  i 
safety  is  achieved 
on  aeronautic 
adverse  or  negative 


written  notice 
adverse  or  negative 
within  the  conlment 
regulation  wil 
date  specified 
the  comment 
publish  a  docu  ment 
Register  indici  ting 
negative  comn  ents 
confirming  the 
rule  will  becoipe 
does  receive, 
period,  an  adv  jrse 
or  written  noti  :e 
such  a  commept 
withdrawing 
published  in 
a  notice  of  pro  aosed 
published  wit  i 


that  this 
not  result  in  adverse  or 
and,  therefore,  is 
direct  final  rule.  Previous 
lature  have  not  been 
have  not  resulted  in 
or  objections.  The 
enhance  safety  for  all 
by  designating  an  area 
s  may  anticipate  the 
aircraft  at  lower 
ially  during  inclement 
ions.  A  greater  degree  of 
by  depicting  the  area 
charts.  Unless  a  written 
comment,  or  a 
af  intent  to  submit  an 
comment  is  received 
period,  the 
become  effective  on  the 
ibove.  After  the  close  of 
f  eriod,  the  FAA  will 
in  the  Federal 
that  no  adverse  or 
were  received  and 
date  on  which  the  final 
effective.  If  the  FAA 
v^ithin  the  comment 

or  negative  comment, 
of  intent  to  submit 
a  document 
direct  final  rule  will  be 
Federal  Register,  and 
rulemaking  may  be 
a  new  comment  period. 


tie 
tie 


Comments  In^  ited 

Although  th  IS  action  is  in  the  form  of 
a  final  rule  am  I  was  not  preceded  by  a 
notice  of  prop  ised  rulemaking, 
comment  are  invited  on  this  rule. 
Interested  per!  ons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  c  ata.  views,  or  arguments 
as  they  may  d  isire.  Communications 
should  identii  y  the  rules  Docket  number 
and  be  submit  ted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  A  1  communications 
received  on  oq  before  the  closing  date 


for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ACE-56."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  on  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  form  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  NE  E5    Grand  Island,  NfE  [Revised] 

Grand  Island,  Central  Nebraska  Regional 
Airport.  NE 

(Let.  40°58'03"N..  long.  98°18'31'W.) 
Grand  Island  VORTAC 

(Lat.  40°59'03'T^,  long.  98°18'53'^.) 
Grand  Island.  Central  Nebraska  Regional 
Airport  ILS 

(Lat.  40°58'55'N..  long.  98°18'53'W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.9-mile 
radius  of  the  Central  Ntbraska  Regional 
Airport  and  within  4  miles  each  side  of  the 
Grand  Island  ILS  Localizer  course  extending 
from  the  6.9-mile  radius  to  8.7  miles  south 
of  the  airport  and  within  4  miles  northeast 
and  6  miles  southwest  of  the  294°  radial  of 
the  Grand  Island  VORTAC  extending  from 
the  6.9-mile  radius  to  16  miles  northwest  of 
the  VORTAC  and  within  4  miles  east  and  6 
miles  west  of  the  360°  radial  of  the  Grand 
Island  VORTAC  extending  from  the  6.9-mile 
radius  to  16  miles  north  of  the  VORTAC. 


Issued  in  Kansas  City.  MO.  on  January  19, 
2000. 
Richard  L.  Day, 

Acting  Manager.  Air  Traffic  Division,  Central 

Region. 

[FR  Doc.  00-2560  Filed  2-4-00  8:45  am] 

BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ACE-55] 

Amendment  to  Class  E  Airspace; 
O'Neill,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
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action:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  O'Neill  Municipal- 
John  L.  Baker  Field,  O'Neill,  NE.  The 
FAA  has  developed  Area  Navigation 
(RNAV)  Runway  (RWY)  13  and  RNAV 
RWY  31  Standard  Instrument  Approach 
Procedures  (SIAPs)  to  serve  O'Neill 
Municipal-John  L.  Baker  Field,  O'Neill, 
NE.  Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  level  (AGL)  is  needed  to 
accommodate  these  SIAPs  and  for 
Instrument  Flight  Rules  (IFR)  operations 
at  this  airport.  The  enlarged  area  will 
contain  the  RNAV  RWY  13  and  RNAV 
RWY  13  and  RNAV  RWY  31  SIAPs  in 
controlled  airspace. 

The  intended  effect  of  this  nde  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  RNAV  RWY  13  and 
RNAV  RWY  31  SIAPs  and  to  segregate 
aircraft  using  instnunent  approach 
procedures  in  instrument  conditions 
from  aircraft  operating  in  visual 
conditions. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  June  15,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  16,  2000. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  Docket  Number  99- 
ACE-55,  901  Locust,  Kansas  City,  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  Scune  address 
between  9:00  a.m.  and  3:00  ;.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  diuing  normal  business 
hoius  in  the  Air  Traffic  Division  at  the 
same  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Miunper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106:  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  RNAV  RWY  13  and 
RNAV  RWY  31  SL\Ps  to  serve  the 
O'Neill  Municipal-John  L.  Baker  Field, 
O'Neill,  NE.  The  amendment  to  Class  E 
airspace  at  O'Neill,  NE.  will  provide 
additional  controlled  airspace  at  and 
above  700  feet  AGL  in  order  to  contain 
the  SIAPs  within  controlled  airspace, 
and  thereby  facilitate  separation  of 
aircraft  operating  imder  Instnunent 


Flight  Rules  (IFR).  The  amendment  at 
O'Neill  Mxmicipal-John  L.  Baker  Field, 
O'Neill,  NE,  will  provide  additional 
controlled  airspace  for  aircraft  operating 
under  IFR.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9G,  dated  September 
10.  1999.  and  effective  September  16. 
1999,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
dociunent  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register  and  a 
notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 


this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
conunenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  follov^ring 
statement  is  made:  "Comments  to 
Docket  No.  99-ACE-55."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  impUcations  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 
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PART  71— OE^NATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIR^ACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 


ity  citation  for  part  71 
id  as  follows: 


l.Theauthc 
continues  to  i 

Authority:  49  [j.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10834,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  2  89. 

S71.1    [Aimndid] 

2.  The  incorporation  by  refierence  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G  Airspace 
Designations  afid  Reporting  Points, 
datedSeptembir  10, 1999,  and  effective 
September  16,  !l999,  is  amended  as 
follows: 


Paragraph  6005 
extending  upwa, 
above  the  surfc 


Class  E  airspace  areas 
^from  700  feet  or  more 
of  the  earth. 


ac? 


ACENEE5    O'l  leill,  NE  [Revised] 


O'Neill  Municipal 

(Lat.  42°28'12 
O'Neill  VORTAC 

(Ut.  42°28'14 

That  airspace 
feet  above  the  si^rface 
radius  of  John  L. 
miles  each  side 
O'Neill  VORTAt 
radius  to  7.4  mi 
and  within  4.4 
radial  of  the  O' 
the  6.4-mile  rad)us 
of  the  airport 


John  L.  Baker  Field.  NE 
N..long.  98''41'17"W.) 


N.,long.  98°41'13"W.) 

extending  upward  from  700 

within  a  6.4-raile 
Baker  Field  and  within  2.6 
»fthe  148°  radial  of  the 
extending  from  the  6.4-mile 
1  Bs  southeast  of  the  VORTAC 
niles  each  side  of  the  315° 
Neill  VORTAC  extending  from 
to  10.5  miles  northwest 


Issued  in  Kan^  City,  MO,  on  January  19, 
2000. 
Richard  L.  Day, 

Acting  Manager 
Region. 

(FR  Doc.  00-25^9 

atujNO  cooe  4«i(  -i3-m 


Air  Traffic  Division,  Central 
Filed  2-4-00;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnietration 

14  CFR  Part  7|l 

[AirspM*  Docket  No.  99-ANE-94] 

Amendment  t^  Class  E  Airspace; 
Burlington, 


AGENCY: 

Administration 

ACTION 

comments. 


Fedefal  Aviation 

(FAA),  DOT. 
Direct! final  rule;  request  for 


summary:  Thit  action  revises  the  Class 
E  airspace  arei  at  Burlington,  VT 
(KBTV)  to  cor  ect  the  longitude  and 
latitude  coord  mates  for  the  Biulington 
International .  Airport. 


DATES:  Effective  0901  UTC,  April  20, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  8,  2000. 

ADDRESSES:  Send  comments  on  the  rule 
to:  Manager,  Airspace  Branch,  ANE- 
520,  Federal  Aviation  Administration, 
Docket  No.  99-ANE-94,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299:  telephone  (781)  238-7520; 
fax  (781)  238-7596.  Comments  may  also 
be  sent  electronically  via  the  internet  to 
the  following  address:  "9-ane- 
airspace@faa.dot.gov" 

The  ofBcial  docket  file  may  be 
examined  in  the  Office  of  the  Regional 
Counsel,  New  England  Region,  ANE-7, 
Room  401, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299; 
telephone  (781)  238-7050;  fax  (781) 
238-7055. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
in  the  Air  Traffic  Division,  Room  408, 
by  contacting  the  Manager,  Airspace 
Branch  at  the  first  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Bayley,  Air  Traffic  Division, 
Airspace  Branch,  ANE-520.3,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7586; 
fax  (781) 238-7596. 
SUPPLEMENTARY  INFORMATION:  This 
action  corrects  the  longitude  and 
latitude  coordinates  for  the  Biulington 
International  Airport.  This  action  is 
necessary  to  accurately  describe  the 
controlled  airspace  necessary  for  aircraft 
arriving  at  the  departing  fi-om  the 
Burlington  Airport  under  instrument 
flight  rules.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9G, 
dated  September  1, 1999,  and  effective 
September  16,  1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment,  and,  therefore,  issues 
it  as  a  direct  final  rule.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 
Unless  a  written  adverse  or  negative 
comment,  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 
comment  is  received  within  the 


comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
dociunent  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the.  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  direct  fhial  rule,  and  was  not  preceded 
by  a  notice  of  proposed  rulemaking, 
interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rule  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  commeRts 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ANE-94,"  The  postcard 
will  be  date  stamped  and  returned  to  the 
conunenter. 

Agency  Findings 

This  rule  does  not  have  federalism 
implications,  as  defined  in  Executive 
Order  No.  13132,  because  it  does  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
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on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
FAA  has  not  consulted  with  state 
authorities  prior  to  publication  of  this 
rule. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  these  routine  matters  will 
only  affect  air  traffic  procedures  and  air 
navigation.  It  is  certified  that  these 
proposed  rules  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

2.  TLe  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ANEVTE5    Burlington,  VT  (Revised] 

Burlington  International  Airport,  VT 
(Lat.  44°28'23''  N.  long.  73°09'01'  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  23-mile  radius 
of  Burlington  International  Airport; 
excluding  that  airspace  within  the 
Plattsburgh.  NY,  Class  E  airspace  area. 


Issued  in  Burlington,  MA,  on  January  20, 
2000. 

William  C.  Yuknewicz, 

Acting  Manager,  Air  Traffic  Division.  New 
England  Region. 

[FR  Doc.  00-2558  Filed  2-4-00:  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  71 

[Airspace  Docket  No.  99-ANE-93] 

Amendment  to  Class  F  Airspace; 
Burlington,  VT 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  nde;  request  for 
comments. 

SUMMARY:  This  action  revises  the  Class 
Airspace  area  at  Burlington,  VT  (KBTV) 
to  correct  the  longitude  and  latitude 
coordinates  for  the  Burlington 
International  Airport. 

DATES:  Effective  0901  UTC,  April  20, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  8,  2000. 

ADDRESSES:  Send  conunents  on  the  rule 
to:  Manager,  Airspace  Branch,  ANE- 
520,  Federal  Aviation  Administration, 
Docket  No.  99-ANE-93,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7520; 
fax  (781)  238-7596.  Comments  may  also 
be  sent  electronically  via  the  internet  to 
the  following  address:  "9-ane- 
airspace@faa.dot.gov" 

The  official  docket  file  may  be 
examined  in  the  Office  of  the  Regional 
Coimsel,  New  England  Region,  ANE-7, 
Room  401, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299; 
telephone  (781)  238-7050;  fax  (781) 
238-7055. 

An  informal  docket  may  be  examined 
during  normal  business  hours  in  the  Air 
Traffic  Division,  Room  408,  by 
contacting  the  Manager,  Airspace 
Branch  at  the  first  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Bayley,  Air  Traffic  Division, 
Airspace  Branch,  ANE-520.3,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7586; 
fax  (781)  238-7596. 

SUPPLEMENTARY  INFORMATION:  This 
action  corrects  the  longitude  and 
latitude  coordinates  for  the  Bui'ington 
International  Airport.  This  action  is 
necessary  to  accurately  describe  the 


controlled  airspace  necessary  for  aircraft 
executing  instrument  approaches  to  the 
Burlington  Airport  at  times  when 
Burlington  Class  C  airspace  area  is 
active.  Class  E  airspace  designations  for 
airspace  areas  designated  as  extensions 
to  Class  C  siuface  areas  are  published  in 
paragraph  6003  of  FAA  Order  7400.9G, 
dated  September  1,  1999,  and  effiective 
September  16,  1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Direct  Final  Rule  Procedoie 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  of 
negative  comment,  and,  therefore,  issues 
its  as  a  direct  final  rule.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  &«quent 
and  routine  amendments  as  necessary  to 
keep  them  operationally  ciurent.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  comment  is  received  within 
the  comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
nde  will  becoise  effective.  If  the  FAA 
does  receive,  within  the  conmient 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  direct  final  rule,  and  was  not  preceded 
by  a  notice  of  proposed  rulemaking, 
interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Pules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  eind 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
ndemaking  action  would  be  needed. 
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List  of  Subject  i  in  14  CFR  Part  71 

Airspace,  In  :orpora\ion  by  reference. 
Navigation  (ail 

Adoption  of  tl  e  Amendment 


pursuant  to  the 
dele  ;ated  to  me,  the  Federal 
Adm  nistration  amends  part  71 
Aviation  Regulations  (14 

follows: 


as 


PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  (49  U.S.C.  106(g),  40103, 
40113,  40120:  E.O.  10854,  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.389. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.90,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  600 J — Class  E  airspace  areas 
designed  as  an  extension  to  a  Class  C  surface 


ANE  VT  E3    Burlington.  VT  [Revised] 

Burlington  International  Airport,  VT 

(Lat.  44°28'23'  N,  long.  73°09'01"  W) 
Burlington,  VORTAC 

(Lat.  44°23'50"  N,  long.  73°  10'57'  W) 
That  airspace  extending  upward  from  the 
surface  within  2.4  miles  on  each  side  of  the 
Burlington  VORTAC  201°  radial  extending 
from  a  5-mile  radius  of  the  Burlington 
International  Airport  to  7  miles  southwest  of 
the  Burlington  VORTAC,  and  that  airspace 
extending  upward  from  the  surface  within 
1.8  miles  on  each  side  of  the  Burlington 
International  Airport  302°  bearing  extending 
from  the  5-mile  radius  to  5.4  miles  northwest 
of  the  Burlington  International  Airport. 
***** 

Issued  in  Burlington,  MA,  on  January  20, 
2000. 

William  C.  Yuknewicz, 
Acting  Manager,  Air  Traffic  Division,  New 
England  Region. 

[FR  Doc.  00-2557  Filed  2-4-00;  8:45  am] 
BILUNG  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ACE-5] 

Amendment  to  Class  E  Airspace; 
Monticello,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Monticello  Regional 
Airport,  Monticello,  lA.  A  review  of  the 
Class  E  airspace  area  for  Monticello 
Regional  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2D.  The 
Class  E  airspace  has  been  enlarged  to 


conform  to  the  criteria  of  FAA  Order 
7400.2D. 

The  intended  effect  of  this  rule  is  to 
provide  additional  controlled  Class  E 
airspace  for  aircraft  operating  under 
Instrument  Flight  Rules  (IFR)  and 
comply  with  the  criteria  of  FAA  Order 
7400.2D. 

DATES:  Effective  date:  0901  UTC,  June 
15,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  24,  2000. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division. 
ACE-520.  DOT  Regional  Headquarters 
Building.  Federal  Aviation 
Administration.  Docket  Number  00- 
ACE-5,  901  Locust,  Kansas  City,  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:  a.m.  and  3:  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch.  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Monticello,  lA.  A 
review  of  the  Class  E  airspace  for 
Monticello  Regional  Airport,  lA, 
indicates  it  does  not  meet  the  criteria  for 
700  feet  AGL  airspace  required  for 
diverse  departures  as  specified  in  FAA 
Order  7400.2D.  The  criteria  in  FAA 
Order  7400. 2D  for  an  aircraft  to  reach 
1200  feet  AGL  is  based  on  a  standard 
climb  gradient  of  200  feet  per  mile  plus 
the  distance  from  the  Airport  Reference 
Point  (ARP)  to  the  end  of  the  outermost 
runway.  Any  fractional  part  of  a  mile  is 
converted  to  the  next  higher  tenth  of  a 
mile.  The  amendment  at  Monticello 
Regional  Airport,  lA,  will  provide 
additional  controlled  airspace  for 
aircraft  operating  under  IFR,  and 
comply  with  the  criteria  of  FAA  Order 
7400. 2D.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  ft'om 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraphs  6005 
of  FAA  Order  7400.9G,  dated  September 
10, 1999,  and  effective  September  16, 
1999,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
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document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  conunent  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  F*revious 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  conunents  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts,  unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regidation^ill  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  docxunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective,  ff  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
slunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  OO-ACE-5."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
xmlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  Is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  If 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows:   ^ 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 


Administration  Order  7400.90,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

ACE  lA  E5    MonticeUo,  lA  (Revised] 

Monticello  Regional  Airport,  lA 

(Ut.  42°13'34"N.,  long.  91°10'02'W.) 
Monticello  NDB 

(Ut.  42''12'02"N.,  long.  91°08'14'W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Monticello  Regional  Airport  and 
within  2.6  miles  each  side  of  the  141°  bearing 
from  the  Monticello  NDB  extending  from  the 
6.4-mile  radius  to  9.2  miles  southeast  of  the 
airport. 
***** 

Issued  in  Kansas  City,  MO,  on  January  26, 
2000. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  00-2672  Filed  2-4-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8874] 

RIN  1545-AW10 

Travel  and  Tour  Activities  of  Tax- 
Exempt  Organizations 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  docuiment  contains  final 
regulations  clarifying  when  the  travel 
and  tour  activities  of  tax-exempt 
organizations  are  substantially  related  to 
the  pinrposes  for  which  exemption  was 
granted.  This  action  provides  needed 
guidance  for  tax-exempt  organizations 
concerning  when  travel  tour  activities 
may  be  subject  to  tax  as  an  unrelated 
trade  or  business.  This  action  affects 
tax-exempt  organizations  that  engage  in 
travel  torn-  activities. 
DATES:  Effective  Date: 

These  regulations  are  effective  on 
February  7,  2000. 

Applicability  Date:  These  regulations 
are  applicable  for  taxable  years 
beginning  after  February  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Ehrenberg,  (202)  622-6080  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 
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Background 

On  April  23,  i998,  the  IRS  published 
in  the  Federal  Register  (63  FR  20156)  a 
notice  of  propo^d  rulemaking  under 
section  513  to  clarify  when  the  travel 
and  torn-  activities  of  tax-exempt 
organizations  ai^  substantially  related  to 
the  purposes  ioi  which  exemption  was 
granted.  The  notice  of  proposed 
rulemaking  addfed  Treas.  Reg.  §  1.513-7, 
which  providesjthat  whether  travel  tour 
activities  are  substantially  related  to  an 
organization's  ekempt  purposes  is 
determined  by  « xamining  all  the 
relevant  facts  ai  d  circumstances.  The 
proposed  reguls  tions  also  contain 
examples  applying  the  facts  and 
circumstances  test  in  four  situations. 

The  notice  of  proposed  rulemaking 
solicited  comm(  ints  from  the  public. 
Nineteen  comm  Bntators  submitted 
written  comments.  A  public  hearing  was 
held  on  Februaiy  10, 1999.  at  which 
eight  speakers  p  resented  testimony. 
After  consideration  of  all  the  comments, 
the  proposed  regulations  under  section 
513  are  adoptee  as  revised  by  this 
Treasury  Decisi  an.  The  conunents  and 
revisions  are  di  icussed  below. 

Explanation  of  Provisions  and 
Summary  of  Cemments 

Many  of  the  c  ommentators  welcomed 
the  proposed  re  »ulations  as  workable 
guidance  that  w  ill  promote  tax 
compliance.  Commentators  differed  on 
the  approach  th  at  the  IRS  should  adopt 
in  final  regulati  ms.  Some  commentators 
suggested  that  t  le  final  regulations 
should  adopt  siecific,  weighted 
standards  to  be  used  in  evaluating 
relatedness  to  e  icempt  purpose.  Other 
commentators  necommended  against 
adopting  specif  c  standards,  arguing  that 
no  single  set  of  standards  would  be 
appropriate  giv  }n  the  broad  range  of  tax- 
exempt  organiz  itions.  One  commentator 
suggested  that  t  le  final  regulations 
adopt  a  set  of  s;  )ecific  standards  that 
would  apply  to  test  relatedness  of  tours 
in  the  educatio:  lal  context  and  a  more 
general  consist(  sncy  standard  that  would 
evaluate  whethsr  the  marketing, 
location,  and  e;  lecution  of  a  tour  are 
consistent  with  the  organization's  core 
exempt  activitiss. 

Section  513(ii)  generally  defines  an 
unrelated  trade  or  business  as  any  trade 
or  business  the  conduct  of  which  is  not 
substantially  re  lated  to  the  exercise  or 
performance  h]  the  organization  of  its 
charitable,  edu  national,  or  other  purpose 
or  function  cor  stituting  the  basis  for  its 
exemption  unc  er  section  501(a).  See 
also  United  Stt  tes  v.  American  Bar 
Endowment,  4:  7  U.S.  105,  109-110 
(1986).  Treas  Rjg.  §1.513-l(d)(2) 
provides  that, :  or  the  conduct  of  a  trade 


or  business  to  be  substantially  related  to 
the  purposes  for  which  exemption  was 
granted,  the  production  or  distribution 
of  the  goods  or  the  performance  of 
services  must  contribute  importantly  to 
the  accomplishment  of  those  purposes. 
Whether  activities  generating  gross 
income  contribute  importantly  to 
accomplishing  any  purpose  for  which 
an  organization  was  granted  exemption 
depends  in  each  case  upon  the 
particular  facts  and  circumstances.  Id. 
This  rule  applies  to  travel  tours. 

Organizations  exempt  from  tax  under 
section  501(a)  have  diverse  exempt 
purposes  (for  example:  charities;  socicd 
welfare  organizations;  labor,  agricultural 
and  horticultural  organizations; 
business  leagues;  fraternal  beneficiary 
societies).  Accordingly,  no  one  set  of 
'factors  could  be  sufficiently 
comprehensive  as  to  define  relatedness 
for  the  variety  of  exempt  organizations 
to  which  these  travel  tour  regulations 
apply.  Even  among  exempt 
organizations  that  share  a  common 
exempt  purpose,  such  as  education,  the 
methods  of  accomplishing  that  purpose 
vary  considerably.  For  this  reason,  the 
final  regulations  do  not  enumerate  any 
specific  factors  that  determine 
relatedness  of  travel  tour  activities  to 
exempt  purposes.  The  final  regulations 
adopt  the  general  facts  and 
circumstances  approach  of  the  proposed 
regulations.  See  e.g.  Hi-Plains  Hospital 
V.  United  States,  670  F.2d  528  (5th  Cir. 
1982)  (need  for  case-by-case  analysis 
identifying  exempt  purpose  and 
analysis  of  how  activity  in  each  case 
contributes  to  exempt  purpose); 
Louisiana  Credit  Union  League  v. 
United  States.  693  F.2d  525.  534  (5th 
Cir.  1982)  (resolution  of  the  substantial 
relationship  test  requires  "an 
examination  of  the  relationship  between 
the  business  activities  that  generate  the 
income  in  question*   *   *  and  the 
accomplishment  of  the  organization's 
exempt  purposes").  However,  as 
discussed  below,  the  final  regulations 
include  new  examples  that  provide 
additional  guidance  regarding  the 
application  of  this  facts  and 
circumstances  approach  in  both 
educational  and  noneducational 
contexts. 

Another  commentator  suggested  that 
the  final  regulations  should  clarify  that 
the  manner  in  which  an  organization 
develops  and  promotes  a  tour  is  relevant 
to  determining  whether  the  toiu-  activity 
is  substantially  related  to  exempt 
purposes.  The  development,  promotion 
and  operation  of  a  tour  are  all  indicators 
of  whether  an  organization's  offering  of 
a  tour  is  related  or  unrelated  to  its 
exempt  purpose.  See  International 
Postgraduate  Medical  Found,  v. 


Commissioner,  1989-36  T.C.  Memo.,  56 
T.C.M.  (CCH)  1140  (1989)  (brochures 
promoting  the  trips  emphasized 
recreational  sightseeing  activity  and 
omitted  educational  course 
descriptions).  Language  has  been  added 
to  the  final  regulations  stating  that 
relevant  facts  and  circumstances 
include  (but  are  not  limited  to)  how  a 
travel  tour  is  developed,  promoted  and 
operated.  Examples  in  the  final 
regulations  also  illustrate  the  relevance 
of  these  factors. 

Many  commentators  requested  more 
examples  addressing  specific  areas.  As 
noted  above,  examples  have  been  added 
that  further  illustrate  the  application  of 
the  facts  and  circumstances  rule.  Some 
commentators  raised  concerns  regarding 
the  niunber  of  hours  of  related  activities 
a  travel  tour  mnst  offer.  Examples  in  the 
final  regulation  clarify  that  the  number 
of  hours  spent  on  any  related  travel  torn- 
activity  is  only  one  factor  in 
determining  relatedness  of  the  tour  as  a 
whole  to  exempt  pvuposes  emd  is  not  by 
itself  determinative.  Examples  in  the 
final  regulation  clarify  that  the  natiu-e  of 
the  related  activities,  and  the 
practicalities  of  engaging  in  such 
activities  (for  example,  the  hours  during 
which  the  activity  normally  would  be 
conducted),  must  also  be  taken  into 
account. 

One  commentator  suggested  adding 
an  example  addressing  whether  income 
from  travel  tour  activity  is  a  royalty 
under  section  512(b)(2)  where  the 
exempt  organization  does  not  operate 
the  tour,  but  provides  member  names  to 
a  for-profit  toiu  operator.  Section 
512(b)(2)  excludes  royalties  from  the 
computation  of  unrelated  business 
taxable  income.  The  question  of  what 
constitutes  a  royalty  is  beyond  the  scope 
of  these  regulations.  For  guidance  as  to 
whether  income  received  by  a  tax- 
exempt  organization  from  travel  tour 
activities  is  excludable  from  unrelated 
business  taxable  income  as  a  royalty,  see 
generally  Treas.  Reg.  §  1.512(b)-l(b)  and 
Siena  Club  v.  Commissioner,  86  F.3d 
1526  (9th  Cir.  1996). 

Some  commentators  suggested  that 
the  final  regulations  should  contain 
provisions  that  prevent  tax-exempt 
organizations  from  competing  unfairly 
with  taxable  travel  businesses.  However, 
the  test  under  section  513  is  substantial 
relatedness  to  exempt  purposes,  not  the 
presence  or  absence  of  imfair 
competition.  Section  513  was  enacted  to 
prevent  unfair  competition  between 
exempt  organizations  and  taxable 
businesses.  H.R.  Rep.  No.  2319,  81st 
Cong.,  2d  Sess.  (1950).  reprinted  in 
1950-2  C.B.  380,  409;  S.  Rep.  No.  2375, 
81st  Cong.,  2d  Sess.  (1950),  reprinted  in 
1950-2  C.B.  483,  504;  Portland  Golf 
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Club  V.  Commissioner,  497  U.S.  154, 
161-162,  fa.  12  (1990);  Treas.  Reg. 
§  1.513-l(b).  Nevertheless,  "Congress 
did  not  force  exempt  organizations  to 
abandon  ail  commercial  ventures",  but 
rather  imposed  a  tax  on  ventures  that 
are  not  substantially  related  to  an 
organization's  exempt  piu-poses.  United 
States  V.  American  College  of 
Physicians,  475  U.S.  834,  838  (1986). 
See  also  Louisiana  Credit  Union  League 
V.  United  States,  693  F.2d  525,  541  (5th 
Cir.  1982).  Following  this  approach,  the 
section  513(a)  regulations,  published  in 
1967,  state  that  "any  activity  of  a  section 
511  organization  v»rhich  is  carried  on  for 
the  production  of  income  and  which 
otherwise  possesses  the  characteristics 
required  to  constitute  'trade  or  business' 
within  the  meaning  of  section  162 — and 
which,  in  addition,  is  not  substantially 
related  to  the  performance  of  exempt 
functions — presents  sufficient 
likelihood  of  unfair  competition  to  be 
within  the  policy  of  the  tax  [imposed  by 
section  511(a)]."  Treas.  Reg.  §  1.513- 
1(b).  In  expanding  the  categories  of 
organizations  subject  to  unrelated 
business  income  tax  in  1969,  Congress 
revisited  the  unfair  competition  issue. 
"[A]  business  competing  with  taxpaying 
organizations  should  not  be  granted  an 
unfair  competitive  advantage  by 
operating  tax  free  unless  the  business 
contributes  importantly  to  the  exempt 
function."  H.R.  Rep.  No.  413  (Part  1), 
91st  Cong.,  1st  Sess.,  44,  50  (1969), 
reprinted  in  1969  U.S.C.C.A.N.  1645, 
1689,  1695  (emphasis  added).  If  an 
organization's  trade  or  business  is 
substantially  related  to  its  exempt 
purposes,  the  tax  under  section  511  is 
not  imposed,  regardless  of  the  existence 
of  competition  with  taxable  entities. 
Accordingly,  the  final  regulations 
continue  to  focus  on  relatedness  to 
exempt  purposes,  as  required  by  section 
513. 

The  preamble  to  the  proposed 
regulations  requested  comments  on 
whether  the  final  regulations  should 
include  documentation  and 
recordkeeping  requirements  specific  to 
travel  toiu-s.  Commentators  split  on  the 
preferred  approach.  Some  commentators 
requested  general  guidance  as  to  the 
types  of  records  that  an  organization 
should  keep  to  establish  a  tour's 
purpose,  but  did  not  want  the  IRS  to 
mandate  specific  recordkeeping 
requirements.  Other  commentators 
asked  that  the  IRS  specify  what 
documentation  is  required.  Section  6001 
authorizes  the  Secretary  to  prescribe 
regulations  that  require  taxpayers  to 
keep  records  sufficient  to  establish 
whether  a  taxpayer  is  liable  for  any  tax 
imposed  xmder  the  Code.  Currently,  any 


person  subject  to  tax  under  subtitle  A  of 
the  Code,  including  the  tax  imposed 
under  section  511,  or  required  to  file  a 
return  of  information  with  respect  to 
income,  must  keep  permanent  books  or 
records  sufficient  to  establish  the 
amount  of  gross  income,  deductions, 
credits  or  other  matters  required  to  be 
shown  by  such  person  in  any  return  of 
tax  or  information.  See  Treas.  Reg. 
§  1.6001-l(a).  In  addition,  every 
organization  exempt  from  tax  under 
section  501(a)  must  keep  permanent 
books  of  account  or  records  sufficient  to 
show  specifically  items  of  gross  income, 
receipts  and  disbursements,  and  to 
substantiate  the  information  required  by 
section  €033.  See  Treas.  Reg.  §1.6001- 
1(c). 

The  IRS  and  Treasiuy  Department 
believe  that,  with  respect  to  travel  tours, 
it  is  lumecessary  to  supplement  the 
existing  recordkeeping  requirements 
imder  sections  6001  and  6033. 
Therefore,  the  final  regulations  do  not 
impose  additional  recordkeeping 
requirements.  However,  in  response  to 
commentators'  suggestions,  examples  in 
the  final  regulations  illustrate  that 
contemporaneous  documentation 
showing  how  an  organization  develops, 
promotes  and  operates  the  travel  tour  is 
relevant  to  the  facts  and  circumstances 
analysis. 

Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Robin  Ehrenberg,  Office  of 
Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 
However,  other  personnel  from  the  IRS 
and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows:  * 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805.  *   *   • 

Par.  2.  Section  1.513-7  is  added  to 
read  as  follows: 

§  1 .51 3-7    Travel  and  tour  activities  of  tax 
exempt  organizations. 

(a)  Travel  tuur  activities  that 
constitute  a  trade  or  business,  as  defined 
in  §  1.513-l(b),  and  that  are  not 
substantially  related  to  the  purposes  for 
which  exemption  has  been  granted  to 
the  organization  constitute  an  unrelated 
trade  or  business  with  respect  to  that 
organization.  Whether  travel  tour 
activities  conducted  by  an  organization 
are  substantially  related  to  the 
organization's  exempt  purpose  is 
determined  by  looking  at  all  relevant 
facts  and  circumstances,  including,  but 
not  limited  to,  how  a  travel  tour  is 
developed,  promoted  and  operated. 
Section  513(c)  and  §  1.513-l(b)  also 
apply  to  travel  tour  activity.  Application 
of  the  rules  of  section  513(c)  and 
§  1.513-l(b)  may  result  in  different 
treatment  for  individual  tours  within  an 
organization's  travel  tour  program. 

fb)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples.  In  all  of  these  examples,  the 
travel  tours  are  priced  to  produce  a 
profit  for  the  exempt  organization.  The 
examples  are  as  follows: 

Example  I.  O,  a  university  alumni 
association,  is  exempt  from  federal  income 
tax  under  section  501(a)  as  an  educational 
organization  described  in  section  501(c)(3). 
As  part  of  its  activities,  O  operates  a  travel 
tour  program.  The  program  is  open  to  all 
current  members  of  O  and  their  guests.  O 
works  with  travel  agencies  to  schedule 
approximately  10  tours  annually  to  various 
destinations  around  the  world.  Members  of  O 
pay  $x  to  the  organizing  travel  agency  to 
participate  in  a  tour.  The  travel  agency  pays 
O  a  per  person  fee  for  each  participant. 
Although  the  literature  advertising  the  tours 
encourages  O's  members  to  continue  their 
lifelong  learning  by  joining  the  tours,  and  a 
faculty  member  of  O's  related  university 
frequently  joins  the  tour  as  a  guest  of  the 
alumni  association,  none  of  the  tours 
includes  any  scheduled  instruction  or 
curriculum  related  to  the  destinations  being 
visited.  The  travel  tours  made  available  to 
O's  members  do  not  contribute  importantly 
to  the  accomplishment  of  O's  educational 
purpose.  Rather.  O's  program  is  designed  to 
generate  revenues  for  O  by  regularly  offering 
its  members  travel  services.  Accordingly,  O's 
tour  program  is  an  unrelated  trade  or 
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business  within 
513(a). 
Example  2.  N 


he  meaning  of  section 


s  an  organization  formed  for 
the  purpose  of  e<  lucating  individuals  about 
the  geography  and  culture  of  the  United 
States.  It  is  exenipt  from  federal  income  tax 
under  section  50n(a)  as  an  educational  and 
cultural  organization  described  in  section 
501(c)(3).  N  engages  in  a  niunber  of  activities 
to  accomplish  itipurposes,  including 
offering  courses  fend  publishing  periodicals 
and  books.  As  oiie  of  its  activities,  N 
conducts  study  tpurs  to  national  parks  and 
other  locations  i^ithin  the  United  States.  The 
study  tours  are  cbnducted  by  teachers  and 
other  personnel  Certified  by  the  Board  of 
Education  of  the  State  of  P.  The  tours  are 
directed  toward  itudents  enrolled  in  degree 
programs  at  edu(  :ational  institutions  in  P,  as 
reflected  in  the  [  romotional  materials,  but 
are  open  to  all  w  lo  agree  to  participate  in  the 
required  study  p  x»gram.  Each  tour's  study 
program  consists  of  instruction  on  subjects 
related  to  the  lodation  being  visited  on  the 
tour.  During  the  ;our,  five  or  six  hours  per 
day  are  devoted  o  organized  study, 
preparation  of  re  ports,  lectures,  instruction 
and  recitation  b)  the  students.  Each  tour 
group  brings  aloi  ig  a  library  of  material 
related  to  the  sul  iject  being  studied  on  the 
tour.  Examinatio  ns  are  given  at  the  end  of 
each  tour  and  th< ;  P  State  Board  of  Education 
awards  academi( ;  credit  for  tour 
participation.  Because  the  tours  offered  by  N 
include  a  substaj  itial  amount  of  required 
study,  lectures,  report  preparation, 
examinations  an  1  qualify  for  academic 
credit,  the  tours  u°e  substantially  related  to 
N's  educational  mrpose.  Accordingly,  N's 
tour  program  is  i  lot  an  unrelated  trade  or 
business  within  he  meeming  of  section 
513(a). 

Example  3.  R  i  s  a  section  501(c)(4)  social 
welfare  organiza  ion  devoted  to  advocacy  on 
a  particular  issu( .  On  a  regular  basis 
throughout  the  y  ear,  R  organizes  travel  tours 
for  its  members  1  d  Washington,  DC.  While  in 
Washington,  the  members  follow  a  schedule 
according  to  whi  ch  they  spend  substantially 
all  of  their  time  ( luring  normal  business 
hours  over  sever  tl  days  attending  meetings 
with  legislators  <  nd  government  officials  emd 
receiving  briefin  5s  on  policy  developments 
related  to  the  iss  je  that  is  R's  focus.  Members 
do  have  some  tit  le  on  their  own  in  the 
evenings  to  enga  ya  in  recreational  or  social 
activities  of  thei:  own  choosing.  Bringing 
members  to  Was  lington  to  peirticipate  in 
advocacy  on  beh  alf  of  the  organization  and 
learn  about  deve  lopments  relating  to  the 
organization's  pi  incipai  focus  is  substantially 
related  to  R's  so(  ial  welfare  purpose. 
Therefore,  R's  o{  eration  of  the  travel  tours 
does  not  constiti  te  an  unrelated  trade  or 
business  within  he  meaning  of  section 
513(a). 

Example  4.  S  i  s  a  membership  organization 
formed  to  foster  :ultural  unity  and  to  educate 
X  Americans  ab(  ut  X,  their  country  of  origin. 
It  is  exempt  fron  federal  income  tax  under 
section  501(a)  ar  d  is  described  in  section 
501(c)(3)  as  an  e  iucational  and  cultural 
organization.  M(  mbership  in  S  is  open  to  all 
Americans  inter  isted  in  the  X  heritage.  As       , 
part  of  its  activit  es.  S  sponsors  a  program  of 
travel  tours  to  X  The  tours  are  divided  into 


two  categories.  Category  A  tours  are  trips  to 
X  that  are  designed  to  immerse  participants 
in  the  X  history,  culture  and  language. 
Substantially  dl  of  the  daily  itinerary 
includes  scheduled  instruction  on  the  X 
language,  history  and  cultural  heritage,  and 
visits  to  destinations  selected  because  of  their 
historical  or  cultural  significance  or  because 
of  instructional  resources  they  offer.  Category 
B  tours  are  also  trips  to  X,  but  rather  than 
offering  scheduled  instruction,  participants 
are  given  the  option  of  taking  guided  tours 
of  various  X  locations  included  in  their 
itinerary.  Other  than  the  optional  guided 
tours.  Category  B  tours  offer  no  instruction  or 
curriculum.  Destinations  of  principally 
recreational  interest,  rather  than  historical  or 
cultiual  interest,  are  regularly  included  on 
Category  B  tour  itineraries.  Based  on  the  facts 
and  circumstances,  sponsoring  Category  A 
tours  is  an  activity  substantially  related  to  S's 
exempt  purposes,  and  does  not  constitute  an 
unrelated  trade  or  business  within  the 
meaning  of  section  513(a).  However, 
sponsoring  Category  B  tours  does  not 
contribute  importantly  to  S's 
accomplishment  of  its  exempt  purposes  and, 
thus,  constitutes  an  unrelated  trade  or 
business  within  the  meaning  of  section 
513(a). 

Example  5.  T  is  a  scientific  organization 
engaged  in  environmental  research.  T  is 
exempt  from  federal  income  tax  under 
section  501  (a  )  as  an  organization  described 
in  section  501(c)(3).  T  is  engaged  in  a  long- 
term  study  of  how  agricultural  pesticide  and 
fertilizer  use  affects  the  populations  of 
various  bird  species.  T  collects  data  at  several 
bases  located  in  an  important  agricultural 
region  of  country  U.  The  minutes  of  a 
meeting  of  T's  Board  of  Directors  state  that, 
after  study,  the  Board  has  determined  that 
non-scientists  can  reliably  perform  needed 
data  collection  in  the  field,  under 
supervision  of  T's  biologists.  The  Board 
minutes  reflect  that  the  Board  approved 
offering  one-week  trips  to  T's  bases  in  U, 
where  participants  will  assist  T's  biologists 
in  collecting  data  for  the  study.  Tour 
participants  collect  data  during  the  same 
hours  as  T's  biologists.  Normally,  data 
collection  occurs  during  the  early  morning 
and  evening  hours,  although  the  work 
schedule  varies  by  season.  Each  base  has 
rustic  accommodations  and  few  amenities, 
but  country  U  is  renowned  for  its  beautiful 
scenery  and  abundant  wildlife.  T  promotes 
the  trips  in  its  newsletter  and  on  its  Internet 
site  and  through  various  conservation 
organizations.  The  promotional  materials 
describe  the  work  schedule  and  emphasize 
the  valuable  contribution  made  by  trip 
participants  to  T's  research  activities.  Based 
on  the  facts  and  circumstances,  sponsoring 
trips  to  T's  bases  in  country  U  is  an  activity 
substantially  related  to  T's  exempt  purpose, 
and,  thus,  does  not  constitute  an  unrelated 
trade  or  business  within  the  meaning  of 
section  513(a). 

Example  6.  V  is  an  educational 
organization  devoted  to  the  study  of  ancient 
history  and  cultures  and  is  exempt  from 
federal  income  tax  under  section  501(a)  as  an 
organization  described  in  section  501(c)(3). 
In  connection  with  its  educational  activities, 
V  conducts  archaeological  expeditions 


around  the  world,  including  in  the  Y  region 
of  country  Z.  In  cooperation  with  the 
National  Museum  of  Z,  V  recently  presented 
an  exhibit  on  ancient  civilizations  of  the  Y 
region  of  Z,  including  cirtifacts  from  the 
collection  of  the  Z  National  Museum.  V 
instituted  a  program  of  travel  tours  to  V's 
archaeological  sites  located  in  the  Y  region. 
The  tours  were  initially  proposed  by  V  staff 
members  as  a  means  of  educating  the  public  . 
about  ongoing  field  research  conducted  by  V. 
V  engaged  a  travel  agency  to  handle  logistics 
such  as  accommodations  and  transportation 
arrangements.  In  preparation  for  the  tours,  V 
developed  educational  materials  relating  to 
each  archaeological  site  to  be  visited  on  the 
tour,  describing  in  detail  the  layout  of  the 
site,  the  methods  used  by  V's  researchers  in 
exploring  the  site,  the  discoveries  made  at 
the  site,  and  their  historical  significance.  V 
also  arranged  special  guided  tours  of  its 
exhibit  on  the  Y  region  for  individuals 
registered  for  the  travel  tours.  Two 
archaeologists  from  V  (both  of  whom  had 
participated  in  prior  archaeological 
expeditions  in  the  Y  region)  accompanied  the 
tours.  These  experts  led  guided  tours  of  each 
site  and  explained  the  significance  of  the 
sites  to  tour  participemts.  At  several  of  the 
sites,  tour  participants  also  met  with  a 
working  team  of  archaeologists  from  V  and 
the  National  Museum  of  Z,  who  shared  their 
experiences.  V  prepared  promotional 
materials  describing  the  educational  nature 
of  the  tours,  including  the  daily  trips  to  V's 
archaeological  sites  and  the  educational 
background  of  the  tour  leaders,  and 
providing  a  recommended  reading  list.  The 
promotional  materials  do  not  refer  to  emy 
particular  recreational  or  sightseeing 
activities.  Based  on  the  facts  and 
circumstances,  sponsoring  trips  to  the  Y 
region  is  an  activity  substantially  related  to 
V's  exempt  purposes.  The  scheduled 
activities,  which  include  tours  of 
archaeological  sites  led  by  experts,  are  part 
of  a  coordinated  educational  program 
designed  to  educate  tour  participants  about 
the  ancient  history  of  the  Y  region  of  Z  and 
V's  ongoing  field  research.  Therefore,  V's 
tour  program  does  not  constitute  em 
unrelated  trade  or  business  within  the 
meaning  of  section  513(a). 

Example  7.  W  is  an  educational 
organization  devoted  to  the  study  of  the 
performing  arts  and  is  exempt  from  federal 
income  tax  under  section  501(a)  as  an 
organization  described  in  section  501(c)(3). 
In  connection  with  its  educational  activities, 
W  presents  public  performances  of  musical 
and  theatrical  works.  Individuals  become 
members  of  W  by  making  an  annual 
contribution  to  W  of  q  dollars.  Each  year,  W 
offers  members  an  opportunity  to  travel  as  a 
group  to  one  or  more  major  cities  in  the 
United  States  or  abroad.  In  each  city,  tour 
participants  are  provided  tickets  to  attend  a 
public  performance  of  a  play,  concert  or 
dance  program  each  evening.  W  also  arranges 
a  sightseeing  tour  of  each  city  and  provides 
evening  receptions  for  tour  participants.  W 
views  its  tour  program  as  an  important  means 
to  develop  and  strengthen  bonds  between  W 
and  its  members,  and  to  increase  their 
financial  and  volunteer  support  of  W.  W 
engaged  a  travel  agency  to  handle  logistics 
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such  as  accommodations  and  transportation 
arrangements.  No  educational  materials  are 
prepared  by  W  or  provided  to  tour 
participants  in,  connection  with  the  tours. 
Apart  from  attendance  at  the  evening  cultural 
events,  the  tours  offer  no  scheduled 
instruction,  organized  study  or  group 
discussion.  Although  several  members  of  W's 
I     administrative  staff  accompany  each  tour 
group,  their  role  is  to  facilitate  member 
interaction.  The  staff  members  have  no 
special  expertise  in  the  performing  arts  and 
play  no  educational  role  in  the  tours.  W 
prepared  promotional  materials  describing 
the  sightseeing  opportunities  on  the  tours 
and  emphasizing  the  opportunity  for 
members  to  socialize  informally  and  interact 
with  one  another  and  with  W  staff  members, 
while  pursuing  shared  interests.  Although 
W's  tour  program  may  foster  goodwill  among 
W  members,  it  does  not  contribute 
importantly  to  W's  educational  purposes.  W's 
tour  program  is  primarily  social  and 
recreational  in  nature.  The  scheduled 
activities,  which  include  sightseeing  and 
attendance  at  various  cultural  events,  are  not 
part  of  a  coordinated  educational  program. 
Therefore,  W's  tour  program  is  an  unrelated 
trade  or  business  within  the  meaning  of 
section  513(a). 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  January  21,  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-2154  Filed  2-4-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TO  8872] 

RIN  1545-AW93 

Certain  Asset  Transfers  to  Regulated 
investment  Companies  [RICs]  and  Real 
Estate  Investment  Trusts  [REITs] 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  that  apply  with 
respect  to  the  net  built-in  gain  of  C 
corporation  assets  that  become  assets  of 
a  Regulated  Investment  Company  [RIC] 
or  Real  Estate  Investment  Trust  [REIT] 
by  the  qualification  of  a  C  corporation 
as  a  RIC  or  REIT  or  by  the  transfer  of 
assets  of  a  C  corporation  to  a  RIC  or 
REIT  in  a  carryover  basis  transaction. 
The  regulations  generally  require  the 
corporation  to  recognize  gain  as  if  it  had 
sold  the  assets  transferred  or  converted 
to  RIC  or  REIT  assets  at  fair  market 
value  and^mmediately  liquidated.  The 


regulations  permit  the  transferee  RIC  or 
REIT  to  elect,  in  lieu  of  liquidation 
treatment,  to  be  subject  to  the  rules  of 
section  1374  of  the  Interna^  Revenue 
Code  and  the  regulations  thereunder. 
The  text  of  the  temporary  regulations 
also  serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 

DATES:  Effective  Date:  These  regulations 
are  effective  February  4,  2000. 

Applicability  Dates:  For  dates  of 
applicability,  see  the  Effective  Dates 
portion  of  the  preamble  under 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  W.  Schoen,  (202)  622-7750 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 


These  reguJations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
section  553).  For  this  reason,  the 
collection  of  information  contained  in 
these  regulations  has  been  reviewed 
and,  pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1672.  Responses 
to  this  collection  of  information  are 
required  to  obtain  a  benefit,  i.e.,  to  elect 
to  be  subject  to  section  1374  of  the 
Internal  Revenue  Code  (Code)  and  the 
regulations  thereunder. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  as  to  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  section  6103.   ' 

Background 

Sections  631  and  633  of  the  Tax      " 
Reform  Act  of  1986  (the  1986  Act) 
(Public  Law  99-514),  as  amended  by 


sections  1006(e)  and  (g)  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988 
(the  1988  Act)  (Public  Law  100-647), 
amended  the  Code  to  repeal  the  General 
Utilities  doctrine.  The  1986  Act 
amended  sections  336  and  337  of  the 
Code,  generally  requiring  corporations 
to  recognize  gain  when  appreciated 
property  is  distributed  in  connection 
with  a  complete  liquidation.  Section 
337(d)  directs  the  Secretary  to  prescribe 
regulations  as  may  be  necessary  to  carry 
out  the  purposes  of  General  Utilities 
repeal,  including  rules  to  "ensure  that 
such  purposes  shall  not  be 
circumvented  *   *   *  through  the  use  of 
a  regulated  investment  company  [RIC], 
a  real  estate  investment  trust  [REIT],  or 
a  tax  exempt  entity  *   *   *."  The  transfer 
of  the  assets  of  a  C  corporation  to  a  RIC 
or  REIT  could  result  in  permanently 
removing  the  built-in  gain  inherent  in 
those  assets  from  the  reach  of  the 
corporate  income  tax  because  RIC  and 
REIT  income  is  not  subject  to  a 
corporate-level  income  tax  if  such 
income  is  distributed  to  the  RIC  or  REIT 
shareholders. 

Accordingly,  on  February  4,  1988,  the 
IRS  issued  Notice  88-19  {1988-1  C.B. 
486).  Notice  88-19  announced  that  the 
IRS  intended  to  promulgate  regulations 
under  the  authority  of  section  337(d) 
with  respect  to  transactions  or  events 
that  result  in  the  owTiership  of  C 
corporation  assets  by  a  RIC  or  REIT  with 
a  basis  determined  by  reference  to  the 
corporation's  basis  (a  carryover  basis). 
Notice  88-19  served  as  an 
"administrative  pronouncement,"  and 
could  be  relied  upon  to  the  same  extent 
as  a  revenue  ruling  or  revenue 
procediu^.  Notice  88-19  also  indicated 
that  the  regulations  would  be  applicable 
retroactively  to  June  10, 1987.  See  also 
Notice  88-96  (1988-2  C.B.  420). 

As  a  result  of  the  issuance  of  Notice 
88-19,  many  taxpayers  have  become 
uncertain  about  the  current  law 
applicable  to  their  transactions,  as  well 
as  the  proper  method  of  making  a  valid 
election  to  be  subject  to  the  rules  of 
section  1374  and  the  regulations 
thereunder.  In  order  to  resolve  this 
imcertainty  and  to  provide  taxpayers 
with  guidance,  the  IRS  and  Treasury  are 
issuing  these  temporary  regulations. 

Explanation  of  Provisions 

These  regulations  implement  Notice 
88-19  by  providing  that  when  a  C 
corporation  (1)  qualifies  to  be  taxed  as 
a  RIC  or  REIT,  or  (2)  transfers  assets  to 
a  RIC  or  REIT  in  a  carryover  basis 
transaction,  the  C  corporation  is  treated 
as  if  it  sold  all  of  its  assets  at  their 
respective  fair  market  values  and 
immediately  liquidated,  unless  the  RIC 
or  REIT  elects  to  be  subject  to  tax  under 
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Efifective  Dates 

In  the  case  o  carryover  basis 
transactions  in  solving  the  transfer  of 
property  of  a  C  corporation  to  a  RIC  or 
REIT,  the  regul  ations  apply  to 
transactions  oc  curring  on  or  after  June 
10, 1987.  In  thi  case  of  a  C  corporation 
that  qualifies  to  be  taxed  as  a  RIC  or 
REIT,  the  regul  ations  apply  to  such 
qualifications  1  hat  are  effective  for 
taxable  years  b  9ginning  on  or  after  June 
10.  1987. 

Special  Analy;  es 

It  has  been  d  stermined  that  this 
Treasiuy  decis  on  is  not  a  significant 
regulatory  actii  m  as  defined  in 
Executive  Ordir  12866.  Therefore,  a 
regulatory  assossment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  A  iministrative  Procediu* 
Act  (5  U.S.C.  c  lapter  5)  does  not  apply 
to  these  regula  ions  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Fie  ability  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Fie  tibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  thesd  temporary  regulations 
will  be  submit  ed  to  the  Chief  Counsel 
of  Advocacy  o  the  Small  Business 
Administratioi .  for  comment  on  their 
impact  on  smal  business. 

Drafting  Infomation 

The  principal  author  of  these 
regulations  is  ( Christopher  W.  Schoen  of 
the  Office  of  A  ssistant  Chief  Counsel 
(Corporate).  O  her  personnel  from  the 
IRS  and  Treasi  try  participated  in  their 
development. 

List  of  Subject  i 

26  CFR  Part  1 

Income  taxe : 
recordkeeping 

26  CFR  Part 


Reporting  and 
requirements. 


6V2 

Reporting  ai  d  recordkeeping 
requirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  26  CFR  part  1  is  amended  by  adding 
an  entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.337(d)-5T  also  issued  under 
26  U.S.C.  337.  *   *   * 

Par.  2.  Section  1.337{d)-5T  is  added 
to  read  as  follows; 

§  1 .337(d)-5T    Tax  on  C  assets  becoming 
RIC  or  REIT  assets  (temporary). 

(a)  Treatment  of  C  corporations — (1) 
Scope.  This  section  applies  to  the  net 
built-in  gain  of  C  corporation  assets  that 
become  assets  of  a  RIC  or  REIT  by — 

(i)  The  qualification  of  a  C  corporation 
as  a  RIC  or  RETT;  or 

(ii)  The  transfer  of  assets  of  a  C 
corporation  to  a  RIC  or  REIT  in  a 
transaction  in  which  the  basis  of  such 
assets  are  determined  by  reference  to  the 
C  corporation's  basis  (a  carryover  basis). 

(2)  Net  built-in  gain.  Net  built-in  gaiu 
is  the  excess  of  aggregate  gains 
(including  items  of  income)  over 
aggregate  losses. 

(3)  Genera}  rule.  Unless  an  election  is 
made  pursuant  to  paragraph  (b)  of  this 
section,  the  C  corporation  will  be 
treated,  for  all  purposes  including 
recognition  of  net  built-in  gain,  as  if  it 
had  sold  all  of  its  assets  at  their 
respective  fair  market  values  on  the 
deemed  liquidation  date  described  in 
paragraph  (a)(7)  of  this  section  and 
immediately  liquidated. 

(4)  Loss.  Paragraph(a)(3)  of  this 
section  shall  not  apply  if  its  application 
would  result  in  the  recognition  of  net 
built-in  loss. 

(5)  Basis  adjustment.  If  a  corporation 
is  subject  to  corporate-level  tax  imder 
paragraph  (a)(3)  of  this  section,  the 
bases  of  the  assets  in  the  hands  of  the 
RIC  or  REIT  will  be  adjusted  to  reflect 
the  recognized  net  built-in  gain.  This 
adjustment  is  made  by  taking  the  C 
corporation's  basis  in  each  asset,  and,  as 
appropriate,  increasing  it  by  the  amount 
of  any  built-in  gain  attributable  to  that 
asset,  or  decreasing  it  by  the  amount  of 
any  built-in  loss  attributable  to  that 
asset. 

(6)  Exception — (i)  In  general. 
Paragraph  (a)(3)  of  this  section  does  not 
apply  to  any  C  corporation  that — 

(A)  Inunediately  prior  to  qualifying  to 
be  taxed  as  a  RIC  was  subject  to  tax  as 
a  C  corporation  for  a  period  not 
exceeding  one  taxable  year;  and 


(B)  Immediately  prior  to  being  subject 
to  tax  as  a  C  corporation  was  subject  to  , 
the  RIC  tax  provisions  for  a  period  of  at 
least  one  taxable  year. 

(ii)  Additional  tequirement.  The 
exception  described  in  paragraph 
(a)(6)(i)  of  this  section  applies  only  to 
assets  acquired  by  the  corporation 
during  the  year  when  it  was  subject  to 
tax  as  a  C  corporation  in  a  transaction 
that  does  not  result  in  its  basis  in  the 
asset  being  determined  by  reference  to 
a  corporate  transferor's  basis. 

(7)  Deemed  liquidation  date — (i) 
Conversions.  In  the  case  of  a  C 
corporation  that  qualifies  to  be  taxed  as 
a  RIC  or  REIT,  the  deemed  liquidation 
date  is  the  last  day  of  its  last  taxable 
year  before  the  taxable  year  in  which  it 
qualifies  to  be  taxed  as  a  RIC  or  REIT. 

(ii)  Carryover  basis  transfers.  In  the 
case  of  a  C  corporation  that  transfers 
property  to  a  RIC  or  REIT  in  a  carryover 
basis  transaction,  the  deemed 
liquidation  date  is  the  day  before  the 
date  of  the  transfer. 

(b)  Section  1374  treatment— (1)  In 
general.  Paragraph  (a)  of  this  section 
will  not  apply  if  the  transferee  RIC  or 
REIT  elects  (as  described  in  paragraph 
(b)(3)  of  this  section)  to  be  subject  to  the 
rules  of  section  1374,  and  the 
regulations  thereimder.  The  electing  RIC 
or  REIT  will  be  subject  to  corporate- 
level  tcixation  on  the  built-in  gain 
recognized  during  the  10-year  period  on 
assets  formerly  held  by  the  transferor  C 
corporation.  The  built-in  gains  of 
electing  RICs  and  REITs,  and  the 
corporate-level  tax  imposed  on  such 
gains,  are  subject  to  rules  similar  to  the 
rules  relating  to  net  income  from 
foreclosiue  property  of  REITs.  See 
sections  857(a)(l)(A)(ii),  and 
857(b)(2)(B),  (D),  and  (E).  An  election 
made  under  this  paragraph  (b)  shall  be 
irrevocable. 

(2)  Ten-year  recognition  period.  In  the 
case  of  a  C  corporation  that  qualifies  to 
be  taxed  as  a  RIC  or  REIT,  the  10-year 
recognition  period  described  in  section 
1374(d)(7)  begins  on  the  first  day  of  the 
RICs  or  REIT's  taxable  year  for  which 
the  corporation  qualifies  to  be  taxed  as 

.  a  RIC  or  REIT.  In  the  case  of  a  C 
corporation  that  transfers  property  to  a 
RIC  or  REIT  in  a  carryover  basis 
transaction,  the  10-year  recognition 
period  begins  on  the  day  the  assets  are 
acquired  by  the  RIC  or  REIT. 

(3)  Making  the  election.  A  RIC  or  REIT 
validly  makes  a  section  1374  election 
with  the  following  statement:  "(Insert 
name  and  employer  identification 
number  of  electing  RIC  or  REIT)  elects 
under  §  1.337(d)-5T(b)  to  be  subject  to 
the  rules  of  section  1374  and  the 
regulations  thereunder  with  respect  to 
its  assets  which  formerly  were'held  by 
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a  C  corporation,  [insert  name  and 
employer  identification  number  of  the  C 
corporation,  if  different  from  name  and 
employer  identification  number  of  RIC 
or  RETTl."  This  statement  must  be 
signed  by  an  official  authorized  to  sign 
the  income  tax  return  of  the  RIC  or  REIT 
and  attached  to  the  RIC's  or  REIT's 
Federal  income  tax  return  for  the  first 
taxable  year  in  which  the  assets  of  the 
C  corporation  become  assets  of  the  RIC 
or  REIT. 

(c)  Special  rule.  In  cases  where  the 
first  taxable  year  in  which  the  assets  of 
the  C  corporation  become  assets  of  the 
RIC  or  REIT  ends  after  June  10, 1987  but 
before  March  8,  2000,  the  section  1374 
election  may  be  filed  with  the  first 
Federal  income  tax  return  filed  by  the 
RIC  or  REIT  after  March  8,  2000. 

(d)  Effective  date.  In  the  case  of 
carryover  basis  transactions  involving 
the  transfer  of  property  of  a  C 
corporation  to  a  RIC  or  REIT,  the 
regulations  apply  to  transactions 
occurring  on  or  after  Jime  10,  1987.  In 
the  case  of  a  C  corporation  that  qualifies 
to  be  taxed  as  a  RIC  or  REIT,  the 
regulations  apply  to  such  qualifications 
that  are  effective  for  taxable  years 
beginning  on  or  after  Jime  10, 1987. 

Par.  3.  In  §  1.852-12,  paragraph  (d)  is 
added  to  read  as  follows: 

§  1 .852-1 2    Non-RIC  earnings  and  profits. 

***** 

(d)  For  treatment  of  net  built-in  gain 
assets  of  a  C  corporation  that  become 
assets  of  a  RIC,  see  §  1.337(d)-5T. 

Par.  4.  In  §  1.857-11,  paragraph  (e)  is 
added  to  read  as  follows: 

§  1 .857-1 1     Non-REIT  earnings  and  profits. 

***** 

(e)  For  treatment  of  net  built-in  gain 
assets  of  a  C  corporation  that  become 
assets  of  a  REIT,  see  §  1.337(d)-5T. 

PART  602— 0MB  COhfTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  4.  In  §  602.101,  paragraph  (b)  is 
amended  by  adding  an  entry  in 
niunerical  order  to  the  table  to  read  as 
follows: 

§  602.1 01        0MB  control  numbers. 

***** 

(b)  *  *  * 
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Rsbert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  January  21,  2000. 
Jenathaa  Talisnan, 

Acting  Assistant  Secretary  for  Tax  Policy. 
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BILUNG  CODE  4830-01-0 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[TD  8870] 

RIN  1545-AV39 

General  Rules  for  Making  and 
Maintaining  Qualified  Electing  Fund 
Elections 

agency:  Internal  Revenue  Service  (IRS). 
Treasiuy. 

ACTION:  Final  regulations. 

SUMMARY:  This  docimient  contains  final 
regulations  that  provide  guidance  to  a 
passive  foreign  investment  company 
(PFIC)  shareholder  that  makes  the 
election  under  section  1295  (section 
1295  election)  to  treat  the  PFIC  as  a 
qualified  electing  fund  (QEF),  and  for 
PFIC  shareholders  that  wish  to  make  a 
section  1295  election  that  will  apply  on 
a  retroactive  basis  (retroactive  election). 
In  addition,  this  document  contains  a 
final  regulation  that  provides  guidance 
under  section  1291  to  a  PFIC 
shareholder  that  is  a  tax-exempf 
organization.  Lastiy,  this  dociunent 
contains  final  regulations  under  section 
1293  for  calculating  and  reporting  net 
capital  gain  by  a  QEF,  and  also  clarifies 
the  application  of  the  ciurent  income 
inclusion  ndes  of  section  1293  to 
interest  in  a  QEF  held  through  a 
domestic  pass  through  entity. 
DATES:  Effective  Date. 

These  regulations  are  effective 
February  7,  2000. 

Applicability  Date.  In  general,  these 
regulations  are  applicable  as  of  January 
2,  1998.  For  special  dates  of 
applicability  see  §  1.1 295-1  (k). 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Fung,  (202)  622-3840  (not 
a  toll  free  number). 
SUPPLEMENTARY  INFORMATION: 


Paperwork  Reductiea  Act 

The  collections  of  inibrmatioB  in 
these  final  regidations  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507)  under  control 
number  1545—1555.  Responses  to  these 
collections  of  information  are 
mandatory  for  PFIC  shareholders  that 
wish  to  make  the  section  1295  election 
to  treat  the  PFIC  as  a  QEF. 

Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224. 

The  estimated  average  annual  burden 
per  respondent  and/or  recordkeeper 
varies  irom  fifteen  minutes  to  three 
hours,  depending  on  individual 
circiunstances,  with  an  estimated 
average  of  twenty -nine  minutes. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiuns  and  tax  retmn  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  January  2,  1998,  the  Treasury  and 
the  IRS  published  temporary  regulations 
regarding  the  section  1295  election  and 
rules  applicable  to  a  PFIC  shareholder 
under  sections  1291,  1293.  1295  and 
1297  (redesignated  as  section  1298  by 
the  Taxpayer  Relief  Act  of  1997,  and 
hereafter  referred  to  as  section  1298) 
(TD  8750,  63  ra  6).  On  that  same  date, 
the  Treasury  and  the  IRS  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (63  FR  35i.  The  text  of 
the  temporary  regulations  served  as  the 
text  of  the  proposed  regulations. 

Sections  1291,  1293, 1295  and  1298 
were  added  by  the  Tax  Reform  Act  of 
1986,  effective  for  taxable  years  of 
foreign  corporations  beginning  after 
December  31,  1986.  As  originally 
enacted,  the  section  1295  election  was 
an  election  made  by  the  PFIC.  The 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (TAMRA)  amended  section 
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1295,  effective  jfor  taxable  years  of 
foreign  corpora  tions  beginning  after 
December  31,  1986,  to  change  the 
section  1295  election  to  a  shareholder- 
by-shareholdei  election.  Sections  1291, 
1293  and  1298  were  also  amended  by 
TAMRA,  and  s^tions  1293  and  1298 
were  further  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1993. 
Section  1298  also  was  amended  by  the 
Revenue  Reconciliation  Act  of  1989  and 
the  Small  Business  Job  Protection  Act  of 
1996.  In  addition,  the  Taxpayer  Relief 
Act  of  1997  (1997  TRA)  amended 
section  1  to  provide  categories  of  long- 
term  capital  gain  and  the  maximum 
rates  of  tax  to  which  the  categories  are 
subject.  In  certain  cases,  this 
amendment  anects  the  calculation  of  net 
capital  gain  foD  purposes  of  section 
1293. 

No  written  cbmments  were  received 
on  the  proposejd  regulations,  and  no 
public  hearing  [was  requested  or  held. 
The  proposed  fegulations  are  adopted  as 
final  regulatioiis  as  revised  by  this 
Treasury  Decision.  The  revisions  are 
summarized  iii  the  explanations  below. 

Explanation  of  Revisions 

A  foreign  cofporation  is  a  PFIC  for  a 
taxable  year  if  the  foreign  corporation 
satisfies  either  the  income  or  asset  test 
of  section  129>  (a)  for  that  year.  A 
foreign  corpori  tion  is  a  PFIC  under  the 
income  test  if  1  5  percent  or  more  of  its 
gross  income  f  )r  its  taxable  year  is 
passive,  or  inv  sstment-type,  income. 
Alternatively,  i  mder  the  asset  test,  a 
foreign  corpon  tion  is  a  PFIC  if  50 
percent  or  mor  s  of  the  average  fair 
market  value  o '  its  assets  during  its 
taxable  year  ar ;  assets  that  produce  or 
are  held  for  th<  production  of  passive 
income.  A  shajeholder  of  a  foreign 
corporation  that  qualifies  as  a  PFIC  is 
subject  to  the  i  iterest  charge  regime  of 
section  1291  w  ith  respect  to  certain 
distributions  b^  the  PFIC  and  certain 
dispositions  ol  its  stock.  Generally,  a 
shareholder  of  a  PFIC  may  avoid  the 
interest  charge  regime  by  making  a 
timely  electior  under  section  1295  to 
treat  a  PFIC  as  a  QEF,  in  which  case  the 
shareholder  w  11  be  taxed  annually 
pursuant  to  sei  ition  1293  on  its  pro  rata 
share  of  the  or  linary  earnings  and  net 
capital  gain  of  the  PFIC.  Under  section 
1295(a),  a  sect  on  1295  election  will 
apply  with  res  ject  to  the  PFIC  if  the 
PFIC  complies  with  requirements 
prescribed  by  he  Secretary  for  purposes 
of  detennininf  the  ordinary  earnings 
and  net  capita  gain  of  the  PFIC  and 
otherwise  carr  fing  out  the  purposes  of 
the  PFIC  provi  sions. 

Section  1291  i(b)(l),  as  enacted  by 
TAMRA,  prov  des  that  a  shareholder 
may  make  a  se  ction  1 295  election  with 


respect  to  a  PFIC  for  any  taxable  year  of 
the  shareholder  (shareholder  election 
year).  Once  made,  the  election  will 
apply  to  that  year  and  to  all  subsequent 
years  of  the  shareholder  unless  revoked 
by  the  shareholder  with  the  consent  of 
the  Secretary.  Section  1295(b)(2) 
prescribes  the  time  for  making  the 
election.  In  general,  for  the  section  1295 
election  to  be  applicable  to  a  taxable 
year,  the  shareholder  must  make  the 
election  by  the  due  date,  as  extended 
under  section  6081 ,  for  the 
shareholder's  return  for  that  taxable 
year.  However,  to  the  extent  provided  in 
the  regulations,  a  section  1295  election 
may  be  made  for  a  taxable  year  after  the 
prescribed  due  date  if  the  shareholder 
failed  to  make  a  timely  election  because 
the  shareholder  reasonably  believed  that 
the  foreign  corporation  was  not  a  PFIC. 

Under  temporary  regulations 
§  1.1295-lT(d)(l)  and  (f)(1),  the 
shareholder,  as  defined  in  §  1.1291- 
9(j)(3),  of  a  PFIC  makes  the  section  1295 
election  by  filing  a  Form  8621  with  the 
shareholder's  Federal  income  tax  return 
by  the  election  due  date  for  the 
shareholder  election  year,  and  by  filing 
a  copy  of  that  form  with  the 
Philadelphia  Service  Center.  In 
addition,  under  temporary  regulation 
§  1.1295-lT(f)(2),  the  shareholder  must 
file  an  aimual  Form  8621  with  its 
Federal  income  tax  return  to  report  the 
shareholder's  pro  rata  shcire  of  the 
ordinary  earnings  and  net  capital  gain  of 
the  QEF.  Temporary  regulation 
§  1.1295-lT(f)(2)  also  required  that  a 
copy  of  the  annual  Form  8621  be  filed 
with  the  Philadelphia  Service  Center. 
To  reduce  taxpayer  burden,  this  final 
regulation  eliminates  the  requirement 
for  filing  a  copy  of  Form  8621  with  the 
Philadelphia  Service  Center  when  the 
shareholder  makes  the  section  1295 
election  or  reports  the  shareholder's 
aimual  pro  rata  share  of  the  ordinary 
earnings  and  net  capital  gain  of  the  QEF. 

In  addition,  this  final  regulation 
clarifies  the  rule  in  temporary  regulation 
§  1.1295-lT(c)(2)(ii)  for  income 
inclusion  by  the  shareholder  of  a  QEF 
under  section  1293  for  any  taxable  year 
that  the  foreign  corporation  is  not  a 
PFIC  under  section  1297(a)  and  is  not 
treated  as  a  PFIC  under  section 
1298(b)(1).  This  final  regulation  clarifies 
that  in  such  case,  the  shareholder  is  not 
required  to  include  pursuant  to  section 
1293  the  shareholder's  pro  rata  share  of 
ordinary  earnings  and  net  capital  gain 
for  such  year,  and  the  shareholder  shall 
not  be  required  to  satisfy  the  section 
1 295  annual  reporting  requirement  for 
such  year.  Cessation  of  a  foreign 
corporation's  status  as  a  PFIC  will  not, 
however,  terminate  a  section  1295 
election.  Thus,  if  the  foreign  corporation 


is  a  PFIC  in  any  taxable  year  after  a  year 
in  which  it  is  not  treated  as  a  PFIC,  the 
shareholder's  original  election  under 
section  1295  continues  to  apply  and  the 
shareholder  must  take  into  accoimt  its 
pro  rata  share  of  ordinary  earnings  and 
net  capital  gain  for  such  year  and 
comply  with  the  section  1295  annual 
reporting  requirement. 

The  Taxpayer  Relief  Act  of  1997 
added  section  1296  to  provide  PFIC 
shareholders  with  an  alternative  method 
for  current  income  inclusion  by  making 
a  mark-to-market  election  with  respect 
to  their  PFIC  stock  that  qualifies  as 
marketable  stock.  The  election  is 
available  to  shareholders  whose  taxable 
years  begin  after  December  31, 1997  for 
stock  in  a  foreign  corporation  whose 
taxable  year  ends  with  or  within  the 
shareholder's  taxable  year.  The  effect  of 
a  mark-to-market  election  on  a  section 
1295  election  will  be  addressed  in 
subsequent  regulations  vmder  section 
1296.  In  addition,  temporary  regulation 
§  1.1297-3T(c)  governing  the  deemed 
dividend  election  by  a  United  States 
person  that  is  a  shareholder  of  a  PFIC 
will  be  finalized  in  a  future  regulation 
project. 

Notice  98-22  (1998-17  I.R.B.  5) 
provides  that  taxpayers  will  be 
permitted  to  apply  the  rules  of  the 
temporary  regulations  imder  §  1.1 295- 
lT(b)(4)  (section  1295  election  by 
shareholders  who  file  a  joint  return)  and 
§  1.1295-lT(f)  and  (g)  (procediues  for 
making  a  section  1295  election  and 
annual  information  requirements  by  the 
PFIC  or  intermediary)  to  taxable  years 
begiiming  before  January  1,  1998,  for 
which  the  statute  of  limitations  on  the 
assessment  of  tax  has  not  expired  and, 
with  respect  to  §  1.1295-lT(h)(4),  if 
certain  consistency  requirements  are 
met.  The  rule  of  Notice  98-22  has  been 
incorporated  into  §  1.1295-l(k)  of  this 
regulation.  Final  regulation  §  1.1 295- 
l(k)  is  changed  to  reflect  the  special 
effective  dates  for  §  1.1295-l(b)(4),  (f) 
and  (g)  as  provided  by  Notice  98-22. 
Accordingly,  Notice  98-22  is  obsoleted 
since  the  effective  date  provisions  are 
contained  in  this  final  regulation. 

Notice  88-125  described  the 
requirements  a  shareholder  must  satisfy 
to  make  and  maintain  a  section  1295 
election  for  taxable  years  beginning 
before  January  1, 1998.  As  a  result  of  the 
procedures  and  requirements  set  forth 
first  in  the  temporary  regulations 
published  on  January  2,  1998,  and  now 
in  these  final  regulations,  Notice  88-125 
is  obsoleted  effective  February  7,  2000. 

Effect  On  Other  Documents 

Notice  88-125  and  Notice  98-22  are 
obsoleted  as  of  February  7,  2000. 
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Special  Analyses 

It  has  been  determined  that  th6  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Further,  it  is  hereby 
certified,  pursuant  to  sections  603(a) 
and  605(b)  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6),  that  the 
collection  of  information  contained  in 
these  regulations  will  not  have  a 
significant  economic  impact  on 
substantial  number  of  small  entities. 
The  cost  of  collection  of  information  to 
small  entities  is  insignificant  because 
the  primary  reporting  burden  is  on 
individual  PFIC  shareholders  who  make 
the  section  1295  election.  Therefore,  the 
collection  of  information  will  not  have 
a  substantial  economic  impact. 
Therefore,  a  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act  is  not  required.  Pursuant 
to  section  7805(f)  of  the  Internal 
Revenue  Code,  the  notice  of  proposed 
rulemaking  preceding  these  regulations 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  the  final 
regulations  is  Margaret  A.  Fimg,  Office 
of  Associate  Chief  Coimsel 
(International).  However,  other 
personnel  fi-om  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  entries  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Sec.  1.1291-1  also  issued  under  26 
U.S.C.  1291.  *   *   * 


Sec.  1.1293-1  also  issued  under  26 
U.S.C.  1293.  *   *  * 

Sec.  1.1295-3  also  issued  imder  26 
U.S.C.  1295.  *   *   * 

§1.1291-1T    [Redesignated  as  §1.1291-1] 

Par.  2.  Section  1.1291-lT  is 
redesignated  as  §  1.1291-1  and  the 
section  heading  is  revised  to  read  as 
follows: 

§  1 .1291-1     Taxation  of  U.S.  persons  that 
are  shareholders  of  PFICs  that  are  not 
pedigreed  QEFs. 


§1.1 293-1 T    [Redesignated  as  §1.1293-1] 

Par.  3.  Section  1.1293-lT  is 
redesignated  as  §  1.1293-1  and  the 
newly  designated  section  is  amended  by 
revising  the  section  heading  and  the 
first  sentence  of  paragraph  (c)(1)  to  read 
as  follows: 

§  1 .1 293-1     Current  taxation  of  income 
from  qualified  electing  funds. 

***** 

(c)  Application  of  rules  of  inclusion 
with  respect  to  stock  held  by  a  pass 
through  entity — (1)  In  general.  If  a 
domestic  pass  through  entity  makes  a 
section  1295  election,  as  provided  in 
paragraph  (d)(2)  of  this  section,  with 
respect  to  the  PFIC  shares  that  it  owns, 
directly  or  indirectly,  the  domestic  pass 
through  entity  takes  into  accoimt  its  pro 
rata  share  of  the  ordinary  earnings  and 
net  capital  gain  attributable  to  the  QEF 
shares  held  by  the  pass  through  entity. 


Par.  4.  Section  1.1295-0  is  amended 
by: 

1.  Revising  the  introductory  text  of 
the  section. 

2.  Removing  the  entry  for  the  heading 
of  §  1.1295-lT,  and  adding  an  entry  for 
the  heading  of  §  1.1295-1  in  its  place. 

3.  Revising  the  entries  for  §  1.1 295- 
1(d)(3)  through  (d)(5). 

4.  Adding  entries  for  §  1.1295-1  (d)(6) 
and  (e)  (1)  and  (2). 

5.  Removing  the  entry  for  the  heading 
of  §  1.1295-3T,  and  adding  an  entry  for 
the  heading  of  §  1.195-3  in  its  place. 

The  revisions  and  additions  read  as 
follows: 

§  1 .1295-0    Table  of  contents. 

This  section  contains  a  listing  of  the 
headings  for  §§1.1295-1  and  1.1295-3. 

§  1 .1 295-1    Qualified  electing  funds. 

***** 

(d)  *   *   * 

(3)  Indirect  ownership  of  a  PFIC 
through  other  PFICs. 

(4)  Member  of  consolidated  return 
group  as  shareholder. 

(5)  Option  holder. 


(6)  Exempt  organization, 
(e)*  *  * 

(1)  General  rule. 

(2)  Examples. 


§1.1 295-3    Retroactive  elections. 

***** 

§1.1295-1T    [Redesignated  as  §1.1295-1] 

Par.  5.  Section  §  1.1295-lT  is 
redesignated  as  §  1.1295-1  and  the 
newly  designated  section  is  amended 
by: 

1.  Revising  the  section  heading. 

2.  Revising  paragraph  (b)(3)(iv)(B). 

3.  Adding  paragraph  (b)(3)(v). 

4.  Adding  a  sentence  to  the  end  of 
paragraph  (b)(4). 

5.  Revising  paragraphs  (c)(2)(ii)  and 
(iii). 

6.  Revising  the  third  sentence  in 
paragraph  (c)(2)(v)  Example  3. 

7.  Redesignating  paragraphs  (d)(3), 
(d)(4)  and  (d)(5)  as  paragraphs  (d)(4), 
(d)(5)  and  (d)(6),  respectively. 

8.  Adding  a  new  paragraph  (d)(3). 

9.  Revising  paragraph  (e). 

10.  In  the  last  sentence  of  paragraph 
(f)(l)(iii),  the  language  "capital  gain; 
and"  is  removed  and  the  language 
"capital  gain."  is  added  in  its  place. 

11.  Adding  the  word  "and"  at  the  end 
of  paragraph  (f)(l)(ii). 

12.  Removing  paragraph  (f)(l)(iv). 

13.  Adding  the  word  "and"  at  the  end 
of  paragraph  (f)(2)(i)(B). 

14.  In  the  last  sentence  of  paragraph 
(f)(2)(i)(C),  the  language  "capital  gain; 
and"  is  removed  and  the  language 
"capital  gain."  is  added  in  its  place. 

15.  Removing  paragraph  (f)(2)(i)(D). 

16.  Adding  a  new  paragraph  (f)(3). 

17.  Revising  the  introductory 
language  of  paragraph  (g)(3). 

18.  Adding  paragraph  (g)(5). 

19.  Revising  the  first  sentence  of 
paragraph  (h). 

20.  Revising  paragraph  (k). 

The  revisions  and  additions  read  as 
follows: 

§1.1295-1     Qualified  electing  funds. 

***** 

(b)  *   *   * 

(3)  *   *   * 

(iv)*   *   * 

(B)  In  the  case  of  PFIC  stock 
transferred  by  cm  interest  holder  or 
beneficiary  to  a  pass  through  entity  in 
a  transaction  in  which  gain  is  not  fully 
recognized  (including  pursuant  to 
regulations  under  section  1291(f)),  the 
pass  through  entity  makes  the  section 
1295  election  with  respect  to  the  PFIC 
stock  transferred  for  the  taxable  year  in 
which  the  transfer  was  made.  The  PFIC 
stock  transferred  will  be  treated  as  stock 
of  a  pedigreed  QEF  by  the  pass  through 
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entity.  howev<  r.  only  if  that  stock  was 
treated  as  stoc  (.  of  a  pedigreed  QEF  with 
respect  to  the  nterest  holder  or 
beneficiary  at  he  time  of  the  transfer, 
and  the  PFIC  1  as  been  a  QEF  with 
respect  to  the  jass  through  entity  for  all 
taxable  years  (  f  the  PFIC  that  are 
included  who  ly  or  partly  in  the  pass 
through  entity  s  holding  period  of  the 
PFIC  stock  du  ing  which  the  foreign 
corporation  w  is  a  PFIC  within  the 
meaning  of  §  1.1 291-9(j). 

(v)  Characterization  of  stock 
distributed  by  a  partnership.  In  the  case 
of  PFIC  stock  ( listributed  by  a 
partnership  to  a  partner  in  a  transaction 
in  which  gain  is  not  fully  recognized, 
the  PFIC  stock  will  be  treated  as  stock 
of  a  pedigreed  QEF  by  the  partners  only 
if  that  stock  w  is  treated  as  stock  of  a 
pedigreed  QEF  with  respect  to  the 
partnership  fo :  all  taxable  years  of  the 
PFIC  that  are  i  ncluded  wholly  or  partly 
in  the  partner!  hip's  holding  period  of 
the  PFIC  stock  during  which  the  foreign 
corporation  w  is  a  PFIC  within  the 
meaning  of  §  1 .1291-9(j),  and  the 
partner  has  a  section  1295  election  in 
effect  with  respect  to  the  distributed 
PFIC  stock  for  the  partner's  taxable  year 
in  which  the  c  istribution  was  made.  If 
the  partner  doss  not  have  a  section  1295 
election  in  effl  (ct,  the  stock  shall  be 
treated  as  stoc  k  in  a  section  1291  fund. 
See  paragraph  (k)  of  this  section  for 
special  applic  ibility  date  of  paragraph 
(b){3)(v)  of  thi  i  section. 

(4)  *   *   *  S<  e  paragfaph  (k)  of  this 
section  for  sp«cial  applicability  date  of 
paragraph  (b)(1)  of  this  section. 

(c)*  *  * 

(2)*   *   • 

(ii)  Effect  of  PFIC  status  on  election. 
A  foreign  corf  oration  will  not  be  treated 
as  a  QEF  for  a  ly  taxable  year  of  the 
foreign  corpor  ation  that  the  foreign 
corporation  is  not  a  PFIC  under  section 
1297(a)  and  is  not  treated  as  a  PFIC 
under  section  1298(b)(1).  Therefore,  a 
shareholder  skall  not  be  required  to 
include  pursuant  to  section  1293  the 
shareholder's  pro  rata  share  of  ordinary 
earnings  and  let  capital  gain  for  such 

not  be  required  to  satisfy 
the  section  1295  aimual  reporting 
requirement  cf  paragraph  (f)(2)  of  this 
section  for  sui  :h  year.  Cessation  of  a 
foreign  corpoiation's  status  as  a  PFIC 
will  not,  howisver,  terminate  a  section 
Thus,  if  the  foreign 
a  PFIC  in  any  taxable  year 
which  it  is  not  treated  as 
a  PFIC,  the  shareholder's  original 
election  under  section  1295  continues  to 

shareholder  must  take 
into  account  i  Is  pro  rata  share  of 
ordinary  earn  ngs  and  net  capital  gain 
for  such  year  md  comply  with  the 


1295  election 
corporation  is 
after  a  year  in 


section  1295  annual  reporting 
requirement. 

(iii)  Effect  on  election  of  complete 
termination  of  a  shareholder's  interest 
in  the  PFIC.  Complete  termination  of  a 
shareholder's  direct  and  indirect 
interest  in  stock  of  a  foreign  corporation 
will  not  terminate  a  shareholder's 
section  1295  election  with  respect  to  the 
foreign  corporation.  Therefore,  if  a 
shareholder  reacquires  a  direct  or 
indirect  interest  in  any  stock  of  the 
foreign  corporation,  that  stock  is 
considered  to  be  stock  for  which  an 
election  imder  section  1295  has  been 
made  and  the  shareholder  is  subject  to 
the  income  inclusion  and  reporting 
rules  required  of  a  shareholder  of  a  QEF. 
***** 

(v)*   *  * 

Example  3.  '  *   *  If  P  does  not  make  the 
section  1295  election  with  respect  to  the  FC 
stock.  C  will  continue  to  be  subject,  in  C's 
capacity  as  an  indirect  shareholder  of  FC,  to 
the  income  inclusion  and  reporting  rules 
required  of  shareholders  of  QEFs  in  1999  and 
subsequent  years  for  that  portion  of  the  FC 
stock  C  is  treated  as  owning  indirectly 
through  the  partnership.  *  *   * 

(d)*  *  * 

(3)  Indirect  ownership  of  a  PFIC 
through  other  PFICs — (i)  In  general.  An 
election  under  section  1295  shall  apply 
only  to  the  foreign  corporation  for 
which  an  election  is  made.  Therefore,  if 
a  shareholder  mcikes  an  election  under 
section  1295  to  treat  a  PFIC  as  a  QEF, 
that  election  applies  only  to  stock  in 
that  foreign  corporation  and  not  to  the 
stock  in  any  other  corporation  which 
the  shareholder  is  treated  as  owning  by 
virtue  of  its  ownership  of  stock  in  the 
QEF. 

(ii)  Example.  The  following  example 
illustrates  the  rules  of  paragraph  (d)(3)(i) 
of  this  section: 

Example.  In  1988,  T,  a  U.S.  person, 
purchased  stock  of  FC,  a  foreign  corporation 
that  is  a  PFIC.  FC  also  owns  the  stock  of  SC, 
a  foreign  corporation  that  is  a  PFIC.  T  makes 
an  election  under  section  li95  to  treat  FC  as 
a  QEF.  T's  section  1295  election  applies  only 
to  the  stock  T  owns  in  FC,  and  does  not 
apply  to  the  stock  T  indirectly  owns  in  SC. 
***** 

(e)  Time  for  making  a  section  1295 
election — (1)  In  general.  Except  as 
provided  in  §  1.1295-3,  a  shareholder 
making  the  section  1295  election  must 
make  the  election  on  or  before  the  due 
date,  as  extended  under  section  6081 
(election  due  date),  for  filing  the 
shareholder's  income  tax  return  for  the 
first  taxable  year  to  which  the  election 
will  apply.  The  section  1295  election 
must  be  made  in  the  original  return  for 
that  year,  or  in  an  amended  return, 
provided  the  amended  return  is  filed  on 
or  before  the  election  due  date. 


(2)  Examples.  The  following  examples 
illustrate  the  rules  of  paragraph  (e)(1)  of 
this  section: 

Example  1.  In  1998,  C,  a  domestic 
corporation,  purchased  stock  of  FC.  a  foreign 
corporation  that  is  a  PFIC.  Both  C  and  FC  are 
calendar  year  taxpayers.  C  wishes  to  make 
the  section  1295  election  for  its  taxable  year 
ended  Decemt)er  31. 1998.  The  section  1295 
election  must  be  made  on  or  before  March  15, 
1999.  the  due  date  of  C's  1998  income  tax 
return  as  provided  by  section  6072(b).  On 
March  14.  1999,  C  files  a  request  for  a  three- 
month  extension  of  time  to  file  its  1998 
income  tax  return  under  section  6081(b).  C's 
time  to  file  its  1998  income  tax  return  and 
to  make  the  section  1295  election  is  thereby 
extended  to  June  15,  1999. 

Example  2.  The  facts  are  the  same  as  in 
Example  1  except  that  on  May  1, 1999,  C 
filed  its  1998  income  tax  return  and  failed  to 
include  the  section  1295  election.  C  may  file 
an  amended  income  tax  return  for  1998  to 
make  the  section  1295  election  provided  the 
amended  return  is  filed  on  or  before  the 
extended  due  date  of  June  15, 1999. 
***** 

(0*  *  * 

(3)  Effective  date.  See  paragraph  (k)  of 
this  section  for  special  applicability  date 
of  paragraph  (f)  of  this  section. 

(3)  Annual  Intermediary  Statement.  In 
the  case  of  a  U.S.  person  that  is  an 
indirect  shareholder  of  a  PFIC  that  is 
owned  through  an  intermediary,  as 
defined  in  paragraph  (j)  of  this  section, 
an  Annual  Intermediary  Statement 
issued  by  an  intermediary  containing 
the  information  described  in  paragraph 
(g)(1)  of  this  section  and  reporting  the 
indirect  shareholder's  pro  rata  share  of 
the  ordinary  earnings  and  net  capital 
gain  of  the  QEF  as  described  in 
paragraph  (g)(l)(ii)(A)  of  this  section, 
may  be  provided  to  the  indirect 
shareholder  in  lieu  of  the  PFIC  Aimual 
Information  Statement  if  the  following 
conditions  are  satisfied — 
***** 

(5)  Effective  date.  See  paragraph  (k)  of 
this  section  for  special  applicability  date 
of  paragraph  (g)  of  this  section. 

(n)  Transition  rules.  Taxpayers  may 
rely  on  Notice  88-125  (1988-2  C.B.  535) 
(see  §601 .601(d)(2)  of  this  chapter),  for 
rules  on  making  and  maintaining 
elections  for  shareholder  election  years 
(as  defined  in  paragraph  (j)  of  this 
section)  beginning  after  December  31, 
1986,  and  before  January  1, 1998.  *   *   * 
***** 

(k)  Effective  dates.  Peiragraphs 
(b)(2)(iii),  (b)(3).  (b)(4)  and  (c)  through  (j) 
of  this  section  are  applicable  to  taxable 
years  of  shareholders  beginning  after 
December  31, 1997.  However,  taxpayers 
may  apply  the  rules  under  paragraphs 
(b)(4),  (f)  and  (g)  of  this  section  to  a 
taxable  year  beginning  before  January  1, 
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1998,  provided  the  statute  of  limitations 
on  the  assessment  of  tax  has  not  expired 
as  of  April  27,  1998  and,  in  the  case  of 
paragraph  {b){4)  of  this  section,  the 
taxpayers  who  filed  the  joint  retiirn 
have  consistently  applied  the  rules  of 
that  section  to  all  taxable  years 
following  the  year  the  election  was 
made.  Paragraph  (b)(3)(v)  of  this  section 
is  applicable  as  of  February  7,  2000, 
however  a  taxpayer  may  apply  the  rules 
to  a  taxable  year  prior  to  the  applicable 
date  provided  the  statute  of  limitations 
on  the  assessment  of  tax  for  that  taxable 
year  has  not  expired. 

§  1 .1 295-3T    [Redesignated  as  §  1 .1 295-3] 

Par.  6.  Section  §  1.1295-3T  is 
redesignated  as  §  1.1295-3  and  the 


newly  designated  section  is  amended  by 
revising  the  section  heading  and 
paragraphs  {b)(l)  and  (c)(5}(i)  to  read  as 
follows: 

§  1 .1295-3    Retroactive  elections. 

***** 

(b)  *  *   * 

(1)  Reasonably  believed,  within  the 
meaning  of  paragraph  (d)  of  this  section, 
that  as  of  the  election  due  date,  as 
defined  in  §  1.1295-l(e),  the  foreign 
corporation  was  not  a  PFIC  for  its 
taxable  year  that  ended  during  the 
retroactive  election  year; 
***** 

(c)  *   *   * 

(5)  Time  of  and  manner  for  filing  a 
Protective  Statement— {i)  In  geneml. 


Except  as  provided  in  paragraph 
(c){5)(ii)  of  this  section,  a  Protective 
Statement  must  be  attached  to  the 
shareholder's  federal  income  tax  return 
for  the  shareholder's  first  taxable  year  to 
which  the  Protective  Statement  will 
apply.  The  shareholder  must  file  its 
return  and  the  copy  of  the  Protective 
Statement  by  the  due  date,  as  extended 
imder  section  6081,  for  the  return. 


Par.  7.  In  the  list  below,  for  each 
section  indicated  in  the  left  colmnn, 
remove  the  language  in  the  middle 
column  and  add  the  language  in  the 
right  colunm. 


Affected  Section 


1.1293-1(c)(1),  last  sentence 

1.1 293-1  (c)(2)(i),  first  sentence  

1.1 295-1  (b)(3)(iv)(A)  

1.1 295-1  (c)(2)(ii),  first  sentence 

1.1 295-1  (c)(2)(ii),  first  sentence 

1.1 295-1  (c)(2)(iv),  last  sentence 

1.1 295-1  (d)(1),  last  sentence 

1.1295-1(d)(2)(i)(A),  last  sentence 

1.1295-1(d)(2)(ii),  last  sentence 

1.1295-1(d)(2Hiii),  last  sentence  

1.1 295-1  (d)(6),  first  sentence  

1.1 295-1  (f)(1)(iii),  last  sentence  

1.1 295-1  (g)(1)  Introductory  text,  second  sentence,  last 
word. 

1.1 295-1  (g)(1)(il)(A)  

1.1295-1(h),  second  sentence  

1.1 295-1  (i)(1)(iii),  last  sentence  

1.1 295-1  (i)(3)(iii) 

1.1295-3(a),  first  sentence  

1.1295-3(3),  first  sentence 

1.1295-3(b)(2)  

1.1295-3(c)(3)  

1.1295-3(c)(4)(i)(A),  third  sentence  


Remove 


1.1295-3(c)(6)(i),  last  sentence  .. 

1.1295-3(d)(1),  first  sentence  

1.l295-3(d)(1),  second  sentence 
1.1295-3(f)(2)(i)  introductory  text, 
1.1295-3(f)(4)(vi),  first  sentence  . 
1.1295-3(g)(3),  first  sentence  


second  sentence 


§1.295-1T(j)  

§1.1 295-1  T(D)(2)  

stocJt),  and 

1296(a)  

1297(b)(1) 

§1.1293-1T(c) 

(d)(5) 

§1.1293-1T(c)(1) 

§1.1293-1T(c)(1) 

§1.1293-1T(c)(1) 

§1.1291-1T(e) 

QEF  calculated  the  QEFs 
representation — 


Add 


§1.1 293-1  T(a)(2) 

§1.1295-1T 

never  was  made 

through  1297  

§1.1295-1T(j) 

§1.1295-1T(e)  

and  1297  

§1.1295-1T(d) 

assessment  of  taxes 


see  §1.1 295-1  T(c)(2)(iii). 

section  1296(a)  

section  1296(a)  

PFIC  and  the  availability  . 

§1.1295-1T(d) 

§1.1295-1T(d) 


§1.1 295-1  (j). 

§1.1 295-1  (d)(2). 

stock)  and 

1297(a) 

1298(b)(1). 

§1.1293-1(0). 

(d)(6) 

§1.1 293-1  (c)(1), 

§1.1293-1(c)(1), 

§1.1 293-1  (c)(1), 

§1.1291-1(6), 

PFIC  calculated  the  PFIC's 

representations— 

§1.1 293-1  (a)(2) 
§1.1295-1 
was  never  made, 
through  1298 
§1.1295-10), 
§1.1295-1(6) 
and  1298 
§1.1 295-1  (d). 
assessment  of  all  PFIC  re- 
lated taxes 
see  §1.1 295-1  (c)(2)(iii). 
section  1297(a) 
section  1297(a) 
PFIC  and  of  the  availability 
§1.1 295-1  (d). 
§1. 1295-1  (d). 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  8.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  9.  In  602.101,  paragraph  (b)  is 
amended  by  removing  the  entries  for 
§1.1295-1T  and  1.1295-3T  and  adding 
entries  in  numerical  order  to  the  table 
to  read  as  follows: 

§  602.1 01    OMB  Control  numbers. 


(b) 


CFR  part  or  section  where 
identified  and  described 


Current 

OMB  control 

no. 


1.1295-1  1545-1555 

1.1295-3  1545-1555 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  January  14,  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
.  (FR  Doc.  00-1892  Filed  2-4-00;  8:45  am) 

BILUNG  COOe  483(M>1-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 
tVA-114-F0R] 

Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  an 
amendment  to  the  Vir^ginia  p>ermanent 
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regulatory  prclgram  (hereinafter  referred 
to  as  the  Virginia  program)  under  the 
Siirface  Kfinii  g  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  clarifies  the  State's 
interpretation!  of  its  reg\ilations 
concerning  th^  disposal  of  excess  spoil. 
The  amendment  is  intended  to  improve 
the  operational  efficiency  of  the  Virginia 
program. 

EFFECTIVE  DAT^:  January  7,  2000. 

FOR  FURTHER  I^FORMATKM  CONTACT:  Nfr. 
Robert  A.  Pent,  Director,  Big  Stone  Gap 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1941 
Neeley  Road,  Suite  201,  Compartment 
116,  Big  Ston«i  Gap,  Virginia  24219, 
Telephone:  (510)  523-4303. 

SUPPt-EMENTAflY  INFORMATION: 


1.  Background 
n.  Submission 
ID.  Director's 
rV.  Summary 

V.  Director's 

VI.  Procedural 


aiid 
Dec 


oti  the  Virginia  Program. 
<  if  the  Amendment. 
Find 


ings. 

Disposition  of  Comments, 
ision. 
peterminations. 

on  the  Virginia  Program 


I  Backgrouni 

On  December  15, 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  You  can  find 
background  iiformation  on  the  Virginia 
program,  including  the  Secretary's 
findings,  the  ^sposition  of  comments, 
and  the  cond^ions  of  approval  in  the 
December  15,  1981,  Federal  Register  (46 
FR  61085-61  15).  You  can  find  later 
actions  on  coi  editions  of  approval  and 
program  amendments  at  30  CFR  946.11, 
946.12,  946.1  (,  946.15,  and  946.16. 

n.  Submission  of  the  Amendment. 

By  letter  dated  November  24.  1998 
(Administrati  i^e  Record  No.  VA-961), 
the  Virginia  E  epartment  of  Mines, 
Minerals  and  Energy,  Division  of  Mined 
Land  Reclcuni  ition  (DMLR)  submitted  a 
clarification  t3  its  interpretation  of  its 
regulations  at  4  VAC  25-130-816/ 
817.76  concei  ning  the  disposal  of  excess 
spoil.. 

We  annour  ced  receipt  of  the 
proposed  ami  (ndment  in  the  December 
23, 1998,  Fed  eral  Register  (63  FR 
71049),  invitrd  pubhc  comment,  and 
provided  an  (ipportunity  for  a  public 
hearing  on  th  e  adequacy  of  the  proposed 
amendment.  The  comment  period 
closed  on  January  22,  1999.  No  one 
requested  to  !  peak  at  a  public  hearing, 
so  no  hearing  was  held.  By  letters  dated 
December  6,  1999,  and  January  11,  2000 
(Administrat  ve  Record  No.  VA-995  and 
VA-998,  resp  ectively),  the  DMLR 
submitted  ad  iitional  information 
concerning  tl  le  amendment,  and 
withdrew  the  proposal  to  dispose  of 
excess  spoil  in  bond  forfeiture  sites. 


m.  Director's  Finiiings 

Following,  according  to  SMCRA  and 
the  Federal  regulations  at  30  CFR  732.15 
and  732.17,  are  our  findings  concerning 
theproposed  amendment. 

The  proposed  clarification  is  as 
follows: 

The  Division  of  Mined  Land 
Reclamation  proposes  to  clarify  the 
interpretation  of  4  VAC  25-130-816.76. 
The  regulation  states  that  excess  spoil 
may  be  placed  on  "another  area  imder 
a  permit  issued  pursuant  to  the  Act,  or 
on  abandoned  mine  lands  under 
contract  for  reclamation  according  to  the 
Abandoned  Mine  Land  (AML) 
Guidelines  and  approved  by  the 
Division  of  Mined  Land  Reclamation." 
The  Virginia  Division  of  Mined  Land 
Reclamation  interprets  this  regulation  to 
mean  excess  spoil  from  a  permitted  coal 
mining  operation  may  be  used  by  the 
Division  of  Mined  Land  Reclamation  to 
reclaim  a  bond  forfeiture  site  or  an  AML 
project  site.  Through  any  of  the 
contracting  procedures  available  to  the 
agency,  including  negotiated,  no-cost,  or 
competitively  bid  contracts,  the  agency 
may  cause  the  placement  of  excess  spoil 
on  the  forfeiting  or  AML  site  in 
accordance  with  the  provisions  of  a 
contract  executed  between  the  Division 
and  a  contractor.  The  spoil  material 
removed  fi'om  the  permitted  area  will  be 
demonstrated  to  be  excess  spoil  and 
unnecessary  for  the  achievement  of 
approximate  original  contour  within  the 
permitted  area. 

The  forfeitiu'e  or  AML  pfoject  must 
be: 

1.  Located  in  general  proximity  to  the 
permit  area; 

2.  on  the  AML  inventory  list  or  bond 
forfeiture  list;  and 

3.  referenced  in  the  permit  plans, 
along  with  the  demonstration  that  the 
spoil  is  excess  and  identified  on  the 
permit  map.  However,  the  forfeittue  or 
AML  site  will  not  be  included  in  the 
permit  acreage;  will  not  be  subject  to  the 
requirements  for  permits,  performance 
bonds;  and  will  not  delay  or  otherwise 
affect  bond  release  on  the  permitted 
area. 

In  the  event  the  contractor  fails  to 
perform  the  work  specified  in  the  "no- 
cost  contract",  the  Division  will  invoke 
the  appropriate  contact  sanctions  to 
cause  completion  of  the  contract  terms. 
When  the  contractor  and  the  mine 
operator  happen  to  be  one  and  the  same, 
the  contract  will  include  an  additional 
default  provision.  In  this  case,  the 
contract  will  specify  that  the  mine 
operator  will  revise  the  permit  boundary 
to  include  the  area  upon  which  the 
excess  spoil  was  placed  pinsuant  to  the 
"no-cost  contract."  The  permit 


performance  bond  requirements  will 
become  applicable. 

In  response  to  our  comments  on  the 
proposal  (Administrative  Record 
Numbers  VA-983,  984.  and  985),  DMLR 
submitted  a  letter  on  December  6,  1999, 
stating  the  following: 

1.  Virginia  is  proposing  to  follow  the 
information  contained  in  the  letters  of 
November  24, 1997,  and  November  24, 
1998,  as  well  as  the  AML  Guidelines. 
The  November  24, 1997,  letter  was  a 
previous  request  by  Virginia  for  OSM  to 
approve  an  interpretation  of  4  VAC  25- 
13-816.76  that  would  allow  the 
placement  of  excess  spoil  on  eligible 
AML  sites  pursuant  to  "no-cost" 
contracts.  In  that  letter,  Virginia 
committed  to  apply  the  following 
guidelines  for  such  contracts: 

— Conditions  for  placement  of  spoil  are 

to  be  outlined  in  a  written  agreement 

between  the  operator  and  the 

regidatory  authority; 
— Only  spoil  not  necessary  to  restore 

AOC  or  reclaim  the  permitted  area 

can  be  placed  on  abandoned  mine 

lands; 
— The  spoil  is  to  be  disposed  of  in  a 

technically  and  environmentally 

soimd  fashion; 
— The  spoil  is  placed  where  it  will  not 

destroy  or  degrade  features  of 

enviroimiental  value; 
— Areas  for  excess  spoil  disposal  must 

be  eligible  as  noted  in  the  state 

reclamation  plan; 
— The  mining  company  will  not  be 

required  to  permit  the  disposal  area; 
— No  coal  can  be  removed  from  the 

disposal  area;  and, 
— The  abandoned  mine  land  features 

reclaimed  will  be  moved  to  the 

completed  column  of  AMLIS  and 

noted  as  Private  Reclamation; 

2.  For  financial  assurance,  the  DMLR 
would  require  the  operator  to  post  an 
AML  bond  on  the  site; 

3.  The  DMLR  withdraws  its  proposal 
to  dispose  of  excess  spoil  on  bond 
forfeiture  sites;  and 

4.  The  DMLR  stated  that  it  will  not 
allow  fills  to  be  constructed  on 
abandoned  mine  land. 

We  disapproved  a  similar  Virginia 
proposal  to  allow  the  placement  of 
excess  spoil  on  unpermitted  abandoned 
sites  through  "no-cost"  contracts  in 
1990.  That  proposal  was  disapproved 
for  three  reasons.  First,  Virginia  failed  to 
designate  a  fund  that  could  be  used  in 
the  event  that  the  contractor  defaults  on 
his  reclamation  obligations.  Second,  the 
proposal  did  not  contain  a  reference  to 
the  Federal  AML  policy  guidelines. 
Finally,  the  proposal  did  not  provide  for 
"public  notice  or  participation  such  as 
would  occin  on  ail  AML  contract  or 
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mining  permit."  (55  FR  2240,  2243-4, 
January  23,  1990). 

We  nave  also  addressed  the 
placement  of  excess  spoil  on  adjacent 
abandoned  mine  land  previously  in 
program  amendment  decisions  in  other 
states.  Most  recently,  we  approved  a 
Peimsylvania  amendment  regarding  the 
placement  of  excess  spoil  on  abandoned 
mine  sites  (March  26,  1999;  64  FR 
14610).  In  that  approval,  we  explctined 
that  in  order  to  obtain  our  approval  of 
"no  cost  reclamation,"  such  reclamation 
would  have  to  contain  meaningful 
performance  incentives  or  safeguards  to 
ensiu-e  that  spoil  is  placed  only  where 
it  is  needed  to  restore  the  approximate 
original  contour  (AOC)  and  where  it 
will  not  destroy  or  degrade  features  of 
enviroiunental  value,  hi  addition,  the 
amendments  must  require  that  spoil  be 
placed  in  an  environmentally  and 
technically  sound  fashion,  hi  short,  "no 
cost  reclamation"  amendments  must 
provide  a  degree  of  security  comparable 
to  that  afforded  by  a  Federally  funded 
AML  reclamation  contract.  64  FR  at 
14617. 

The  approved  Virginia  program  at  4 
VAC  25-130-816/817. 76(a)  provides 
that  the  DMLR  may  approve,  where 
environmental  benefits  will  occur,  the 
placement  of  spoil  not  needed  to  restore 
the  approximate  original  contour  of  the 
land  and  reclaim  land  within  the  permit 
area  in  a  manner  consistent  with  the 
Virginia  Coal  Surface  Mining  Control 
and  Reclamation  Laws  and  the  Virginia 
Coal  Surface  Mining  Reclamation 
Regulations  on  abandoned  mine  lands 
under  a  contract  for  reclamation 
according  to  the  AML  Guidelines  and 
approved  by  the  Division,  hi  the 
amendment,  Virginia  would  authorize 
the  placement  of  excess  spoil,  via  a  no- 
cost  contract,  on  AML  sites.  "No-cost" 
contracts  are  so  called  because  the 
contractor  receives  no  moneys  from  the 
state  AML  agency  in  exchange  for 
performance  of  the  terms  of  the  contract. 
Rather,  the  contractor  receives  the 
benefit  of  a  free  disposal  area  for  its 
excess  spoil  in  consideration  for 
performance  of  the  needed  reclamation. 
To  be  approvable,  the  policies  and 
procedures  applicable  to  such  no-cost 
contracts  must  provide  a  degree  of 
security  comparable  to  contracts  imder 
Federally-funded  AML  projects. 

In  Virginia's  amendment,  AML  lands 
will  be  reclaimed  in  accordance  with  4 
VAC  25-130-816/81 7.76(a)(2).  That  is, 
all  reclamation  must  be  in  accordance 
with  the  AML  Guidelines,  regardless  of 
whether  the  contracts  are  "no-cost,"  or 
Federally  funded  AML  contracts.  The 
DMLR  confirmed  in  its  December  6, 
1999,  letter  that  the  disposal  of  excess 
spoil  as  incidental  reclamation  will  be 


in  accordance  with  the  AML  Guidelines, 
will  require  an  AML  bond  to  be  posted, 
and  that  excess  spoil  fills  will  not  be 
constructed  on  the  AML  sites. 

We  find,  therefore,  that  Virginia's 
amendment  regarding  the  use  of  "no- 
cost  contracts"  under  the  approved 
provisions  at  4  VAC  25-130-816/817.76 
concerning  the  disposal  of  excess  spoil 
and  incidental  reclamation  will  afford 
the  same  degree  of  performance 
incentives  and  safeguards  as  Federally 
funded  AML  construction  projects.  We 
are  approving  the  amendment  for  the 
reasons  set  below. 

First,  the  requirements  of  4  VAC  25- 
130-816/817.76  provide  that  the 
placement  of  the  excess  spoil  imder  a 
contract  for  reclamation  must  be  in 
accordance  with  the  AML  guidelines. 
These  guidelines  were  published  in  the 
Federal  Register  at  61  FR  68777, 
December  30,  1996. 

Second,  the  amoimt  of  excess  spoil 
placed  on  an  abandoned  site  will  only 
be  that  needed  to  reclaim  the  bond 
forfeiture  or  AML  site.  Therefore,  valley, 
head-of-hollow  and  durable  rock  fills 
will  not  be  constructed  on  these  AML 
sites,  because  the  amount  of  material 
deposited  would  exceed  that  necessary 
to  address  the  reclamation  of  the 
forfeited  site  or  AML  impacts  and 
problems. 

Third,  the  use  of  the  "no-cost 
contracts"  contains  sufficient 
performance  incentives  to  require 
compliance  with  all  applicable 
requirements  to  ensure  that  the  sites  are 
fully  reclaimed.  In  its  December  6,  1999, 
letter,  the  DMLR  stated  that  it  will 
require  the  operator  conducting  a  no- 
cost  contract  to  post  an  AML  bond  on 
the  site.  In  addition,  in  its  January  11, 
2000,  letter,  the  DMLR  stated  that 
Virginia's  AML  grant  funds  would  also 
be  a  source  available  to  reclaim  a  site  in 
the  event  of  operator  default  or,  after  the 
project  is  released,  to  correct  any  failure 
of  the  project  reclamation. 

rv.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

According  to  30  CFR  732.17(h)(ll)(i), 
we  solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Virginia  program.  The 
U.S.  Department  of  Labor,  Mine  Safety 
and  Health  Administration  (MSHA) 
responded  and  stated  that  there  appears 
to  be  no  conflict  with  MSHA  regulations 
and/or  procedures.  The  U.S.  Department 
of  Agriculture,  Natural  Resources 
Conservation  Service  responded  and 
stated  that  its  position  is  that  the 
amendment  be  accepted.  The  U.S.  Fish 


and  Wildlife  Service  (USFWS) 
responded  and  stated  that  it  appears 
that  no  impacts  to  Federally  listed  or 
proposed  species  or  critical  habitat  will 
occur  and.  therefore,  it  has  no 
comments  on  the  proposed 
amendments.  The  U.S.  Forest  Service 
responded  that  it  concurs  with  the 
amendment,  as  long  as  the  AML  sites 
will  not  lose  soil  or  water  quality  as  a 
result  of  this  additional  spoil  material. 
In  response,  we  note  that  the  DMLR  has 
confirmed  in  its  December  6,  1999, 
letter  that  the  disposal  of  excess  spoil  as 
incidental  reclamation  will  be  in 
accordance  with  the  AML  Guidelines. 
By  following  these  guidelines,  soil  and 
water  quality  will  be  protected  at  least 
to  the  extent  that  they  are  under 
Federally-funded  AML  projects. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
any  provisions  of  the  State  program 
amendment  that  relate  to  air  or  water 
quality  stand^ds  promulgated  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.]  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.). 

None  of  the  clarifications  Virginia 
proposed  pertain  to  air  or  water  quality 
standards.  Nevertheless,  we  requested 
EPA's  comments  on  the  proposed 
amendment.  EPA  did  not  provide  any 
comments. 

Public  Comments 

We  solicited  public  comments  on  the 
amendment.  The  Virginia  Department  of 
Historic  Resources  responded  that  the 
amendment  will  not  affect  historic 
properties,  and  that  it  has  no  objection 
to  the  amendment. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  Virginia  amendment  as 
submitted  by  Virginia  on  November  24, 

1998,  and  clarified  on  December  6, 

1999,  and  January  11,  2000. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  946  which  codifies  decisions 
concerning  the  Virginia  program.  We  are 
making  this  final  rule  effective 
immediately  to  expedite  the  State 
program  amendment  process. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 
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Executive  Ord  3r  12988 

The  Departi  lent  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  E>  ecutive  Order  12988 
(Civil  Justice  I  eform)  and  has 
determined  thit,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  s  ibsections  (a)  and  (b)  of 
that  section,  h  owever,  these  standards 
are  not  applic  ible  to  the  actual  language 
of  State  regula  tory  programs  and 
program  amenldments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  Statfe,  not  by  OSM.  Under 
sections  503  ahd  505  of  SMCRA  (30 
U.S.C.  1253  aid  1255)  and  30  CFR 
730.11,  732. iq  and  732.17(h)(10), 
decisions  on  droposed  State  regulatory 
programs  and  program  amendments 
submitted  by  1  he  States  must  be  based 
solely  on  a  de  ermination  of  whether  the 
submittal  is  cc  nsistent  with  SMCRA  and 
its  implement  ng  Federal  regulations 
and  whether  t  le  other  requirements  of 
30  CFR  Parts  ^30,  731,  and  732  have 
been  met. 

National  Envi  -onmental  Policy  Act 

No  environ]  aental  impact  statement  is 
required  for  tl  is  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)] 
provides  that  \  igency  decisions  on 
proposed  Stat  j  regulatory  program 
provisions  do  not  constitute  major 
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Federal  actions  within  the  meaning  of 
section  102(2){C)  of  the  National 
Envirorunental  Policy  Act  (42  U.S.C. 
4332{2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
xmder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regidations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 


Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  of  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  January  13.  2000. 
Tim  L.  Dieringer, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  946— VIRGINIA 

1.  The  authority  citation  for  Part  946 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  946.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

§  946.1 5    Approval  of  Virginia  regulatory 
program  amendments. 


Original  an  endment  sutMnisston  date 


Date  of  final  publication 


Citation/description 


Febmary  7,  2000  Policy  clarification  for  implementing  4  VAC 

25-130-816/817.76. 


[FR  Doc.  00-26*1  Filed  2-4-00;  8:45  am] 

BILUNC  CODE  431  M>S-P 


DEPARTMEN  T  OF  TRANSPORTATION 
Coast  Guafxi 
33  CFR  Part  117 


[GGD08-99-06 )] 


Drawbridge 
Inner  Hart)or 


Operating  Regulation; 
Navigation  Canal,  LA 


AGENCY:  Coas 
action:  Notic ! 
from  regulati(  ns 


Guard.  DOT. 

of  temporary  deviation 


SUMMARY:  Th(  (  Commander.  Eighth 
Coast  Guard  District,  has  issued  a 
temporary  de  nation  from  the  regulation 
governing  thf  operation  of  the  Norfolk 
Southern  Rai  road  bascule  span 
drawbridge  across  the  Inner  Harbor 
Navigation  Cinal,  mile  4.5.  at  New 
Orleans.  Orlepns  Parish.  Louisiana.  This 


deviation  allows  the  Port  of  New 
Orleans  to  close  the  bridge  to  navigation 
daily  from  7  a.m.  imtil  noon  and  from 
1  p.m.  until  6  p.m.  from  Monday.  March 
6,  2000  through  Wednesday,  April  19, 
2000.  This  temporary  deviation  was 
issued  to  allow  for  the  repair  of  the 
damaged  fender  system.  The  draw  will 
open  at  any  time  for  a  vessel  in  distress. 
Presently,  the  draw  opens  on  signal  at 
all  times. 

DATES:  This  deviation  is  effective  from 
7  a.m.  on  Monday,  March  6,  2000 
through  6  p.m.  on  Wednesday,  April  19, 
2000. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guard 
District.  Bridge  Administration  Branch, 
Commander  (ob).  Eighth  Coast  Guard 
District.  501  Magazine  Street,  New 
Orleans.  Louisiana,  70130-3396.  The 
Bridge  Administration  Branch  of  the 
Eighth  Coast  Guard  District  maintains 


the  public  docket  for  this  temporary 
deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Johnson.  Bridge  Administration  Branch, 
telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The 
Norfolk  Southern  Railroad  bascule  span 
drawbridge  across  the  Inner  Harbor 
Navigation  Canal  in  New  Orleans. 
Louisiana,  has  a  vertical  clearance  of 
one  foot  above  mean  high  water  in  the 
closed-to-navigation  position  and 
imlimited  clearance  in  the  open-to- 
navigation  position.  Navigation  on  the 
waterway  consists  of  tugs  with  tows, 
fishing  vessels,  sailing  vessels.and  other 
recreational  craft.  The  Port  of  New 
Orleans  requested  a  temporary  deviation 
from  the  normal  operation  of  the 
drawbridge  in  order  to  accommodate  the 
maintenance  work,  involving  removal 
and  replacement  of  the  portions  of  the 
fender  system. 

This  deviation  allows  the  draw  of  the 
Norfolk  Southern  Railroad  bascule  span 
drawbridge  across  the  Inner  Harbor 
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Navigation  Canal,  mile  4.5,  at  New 
Orleans,  Orleans  Parish,  Louisiana  to 
remain  closed  to  navigation  daily  from 
7  a.m.  until  noon  and  from  1  p.m.  imtil 
6  p.m.  from  Monday,  March  6,  200G 
through  Wednesday,  April  19,  2000. 
The  draw  shall  open  on  signal  at  any 
time  for  a  vessel  in  distress. 

Dated:  January  12,  2000. 
Paul  J.  Phita, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  00-2678  Filed  2-4-00;  8:45  am] 
BILUNG  CODE  4910-1S~M 


DEPARTMENT  OF  DEFENSE 
DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  PART  21 
RIN  2900-AI63 

Eligibility  Criteria  for  the  Montgomery 
Gi  Bill— Active  Duty  and  Other 
Miscellaneous  Issues 

AGENCIES:  Department  of  Defense, 

Department  of  Transportation  (Coast 

Guard),  and  Department  of  Veterans 

Affairs. 

ACTION:  Final  rule. 

SUMMARY:  This  dociunent  amends  the 
educational  assistance  and  educational 
benefit  regulations  of  the  Depcirtment  of 
Veterans  Affairs  (VA).  The  amendments 
reflect  statutory  changes  which  set  forth 
new  eligibility  criteria  that  will  allow 
additional  individuals  to  establish 
eligibility  for  educational  assistance 
imder  the  Montgomery  GI  Bill — Active 
Duty  (MGIB);  and  also  reflect  statutory 
provisions  concerning  the  approval  of 
com-ses  leading  to  alternative  teacher 
certification.  This  document  also  makes 
changes  for  the  purpose  of  clarification. 
DATES:  Effective  date:  February  7,  2000. 
Dates  of  application: 
October  1*  1996:  38  CFR 

21.7020(b)(1);  new  §21. 7042(f)(3); 

and  newly  redesignated 

§  21.7042(f)(4). 
October  9, 1996:  §§  21.4135(b); 

21.5021(d)(3);  21.5058(b): 

21.5130(d);  21.7020(b){29);  all 

changes  to  §  21.7042  except  new 

§  21.7042(f)(3)  and  newly 

redesignated  §  21.7042(f)(4); 

§§21.7045;  21.7050;  21.7131; 

21.7520(b);  and  21.7635. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Susling,  Jr.,  Education 
Advisor,  Education  Service,  Veterans 


Benefits  Administration,  Department  of 
Veterans  Affairs,  202-273-7187. 
SUPPLEMENTARY  MFOftMATION:  In  the 
Federal  Register  of  November  12,  1998 
(63  FR  63253),  the  Department  of 
Defense  (DOD),  the  Department  of 
Transportation  (Coast  Guard),  and  the 
Department  of  Veterans  Affairs  (VA) 
proposed  amending  subparts  D,  G,  K, 
and  L  of  38  CFR  part  21,  as  set  forth  in 
the  SUMMARY  portion  of  this 
document. 

DOD,  the  Department  of 
Transportation  (Coast  Guard),  and  VA 
gave  interested  persons  60  days  to 
submit  comments.  VA  received  one 
letter  trom  a  service  organization.  The 
organization  noted  that  the  amendments 
would  be  beneficial  for  veterans  and 
concurred  in  them. 

Based  on  the  rationale  stated  in  this 
document  and  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposed 
rule  as  a  final  rule  without  change 
except  to  the  authority  citations  for 
subparts  D,  G,  and  L. 

DOD  is  issuing  this  final  rule  jointly 
with  VA  insofar  as  it  relates  to  VEAP. 
DOD  funds  this  program  and  VA 
administers  it.  IX)D,  the  Department  of 
Transportation  (Coast  Guard),  and  VA 
are  jointly  issuing  this  final  rule  insofar 
as  it  relates  to  the  Montgomery  GI  Bill — 
Selected  Reserve.  DOD  and  the  Coast 
Guard  fund  this  program,  and  VA 
administers  it.  The  remainder  of  this 
final  rule  is  issued  solely  by  VA. 

Administrative  Procedure  Act 

Under  5  U.S.C.  553,  there  is  a  basis  for 
dispensing  with  a  30-day  delay  of  the 
effective  date  since  the  changes  made  by 
this  final  rule  are  restatements  of 
statute,  interpretive  rules,  and 
nonsubstantive  changes  for  the  piupose 
of  clarity. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  and  recordkeeping 
requirements  associated  with  this  final 
rule  concerning  38  CFR  21.7131(1)  and 
(m)  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520).  The  proposed  rule 
provided  an  opportunity  to  comment  to 
OMB  and  VA  on  those  requirements, 
but  no  comments  were  received  on 
them.  OMB  has  assigned  OMB  control 
number  2900-0607  to  those  information 
collection  and  recordkeeping 
requirements.  Under  the  collection  of 
information  provisions  in  §21.7131(1) 
and  (m),  a  veteran  may  be  required  to 
submit  evidence  to  show  that  the 
veteran's  election  to  receive  educational 
assistance  under  the  MGIB  was  a  valid 
one,  and  the  date  of  VA's  receipt  of  the 


evidence  may  have  an  effect  on  the 
effective  date  of  an  award  of  educational 
assistance. 

OMB  assigns  a  control  number  to  each 
collection  of  information  it  approves. 
VA  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it 
displays  a  ciurently  valid  OMB  control 
number.  We  are  displaying  the  OMB 
control  number  assigned  to  the 
collection  of  information  in  this  final 
rule  at  the  end  of  §  21.7131. 

Executive  Order  12866 

This  final  rule  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  of  Defense, 
Commandant  of  the  Coast  Guard,  and 
the  Secretary  of  Veterans  Affairs  hereby 
certify  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  This 
final  rule  will  not  cause  educational 
institutions  to  make  changes  in  their 
activities  and  has  minuscule  monetary 
effects,  if  any.  Pursuant  to  5  U.S.C. 
605(b),  this  final  rule,  therefore,  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  programs  that 
this  final  rule  affects  are  64.117,  64.120, 
and  64.124.  This  final  rule  also  affects 
the  Montgomery  GI  Bill — Selected 
Reserve  program,  which  has  no  Catalog 
of  Federal  Domestic  Assistance  number. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure,  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs-education,  Grant 
programs-veterans.  Loan  programs- 
education.  Loan  programs-veterans. 
Manpower  training  programs.  Reporting 
and  recordkeeping  requirements. 
Schools,  Travel  and  transportation 
expenses.  Veterans,  Vocational 
education.  Vocational  rehabilitation. 
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Approved:  Mi  y  28.  1999. 
Togo  D.  West,  Ii,, 
Secretary  of  Vet  rans  Affairs. 

Approved:  Jul  y  13,  1999. 
P.A..  Tracey, 

Vice  Admiral,  l^N  Deputy  Assistant 
Secretary  (Militc  ry  Personnel  Policy] 
Department  ofL  efense. 

Approved:  Oc  lober  18, 1999. 
F.L.  Ames. 
Rear  Admiral,  llS.  Coast  Guard,  Assistant 
Commander  for  Human  Resources. 

For  the  reasons  set  forth  above,  38 
CFR  part  21  (subparts  D,  G,  K,  and  L) 


is  amended  as 


follows: 


PART  21— VOCATIONAL 
REHABIUTATJION  AND  EDUCATION 

Subpart  D— Administration  of 
Educational  Assistance  Programs 

1.  The  authdfity  citation  for  part  21. 
subpart  D  is  r<  vised  to  read  as  follows: 

Authority:  10  U.S.C.  2141  note,  ch.  1606; 
38  U.S.C.  501(a  ,  chs.  30,  32,  34,  35,  36, 
unless  otherwiss  noted. 

2.  In  §  21.4135,  paragraph  (b)  is  added 
to  read  as  folh  »ws: 

§  21 .41 35    Ois<iontinuance  dates. 


(b)  Election 
assistance  un 
Bill— Active 
valid  election 
§  21.7045(d) 
assistance 
Bill— Active 
assistance 
Veterans' 
Program,  the 
educational 
Vietnam  Era 
Assistance 
which  the  el 
to  procedures 
§21.7045(d)( 


Lutv. 


lo: 


un(  er 


I  uty 


to  receive  educational 
II  ler  the  Montgomery  GI 
If  a  veteran  makes  a 
as  provided  in 
receive  educational 
the  Montgomery  GI 

in  lieu  of  educational 
the  Post- Vietnam  Era 
Edulcational  Assistance 
( liscontinuance  date  of 
ai  sistance  under  the  Post- 
Veterans'  Educational 

am  shall  be  the  date  on 
ettion  was  made  pursuant 
described  in 


un(  er 


(Authority:  38 
•  *  * 


Subpart 
Veterans' 
Under  38  U 


G— f  ost 


3.  The  a 
subpart  G 

Authority:  31 

unless  otherwi 


§21.5021 

4.  In  §21. 
amended  by 
period  begini^mg 
and  ending 

5.  In  §21 
for  paragraph 
follows 


). 


1  J.S.C.  3018C(c)(l)) 


yVietnam  Era 
Educational  Assistance 
Chapter  32 


SC. 


uthbrity  citation  for  part  21, 
coqtinues  to  read  as  follows: 

U.S.C.  501(a).  chs.  32,  36, 
noted. 


1  e 


[Amended] 


5l)21,  paragraph  (d)(3)  is 
1  emoving  "diuing  the 

on  November  2,  1994, 
.  oti  September  30,  1996,". 
5()58,  the  authority  citation 
(b)  is  revised  to  read  as 


§  21 .5058    Resumption  of  participation. 

***** 

(b)*  *  * 

(Authority:  38  U.S.C.  3018A,  3018B,  3018C, 
3202(1),  3222) 

§21.5130    [Amended] 

6.  In  §  21.5130,  paragraph  (b)  is 
amended  by  removing  "(except 
paragraph  (b))". 

Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program 
(Montgomery  GI  Bill— Active  Duty) 

7.  The  authority  citation  for  part  21, 
subpart  K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  chs.  30,  36, 
unless  otherwise  noted. 

8.  In  §21.7020,  paragraph  (b)(29)(iii) 
is  amended  by  removing  "during  the 
period  beginning  on  November  2, 1994, 
and  ending  on  September  30. 1996."; 
the  authority  citation  for  paragraph 
{b){29)  is  revised;  paragraph  (b)(l)(iv)  is 
added  immediately  after  the  authority 
citation  for  paragraph  (b){l)(iii);  and 
paragraph  (b)(44)  is  added  immediately 
after  the  authority  citation  for  paragraph 
(b)(43).  to  read  as  follows: 

§21.7020    Definitions. 

***** 

(b)*  *  * 

(D*  *  * 

(iv)  When  referring  to  individuals 

who.  before  Jime  30.  1985.  had  never 

served  on  active  duty  (as  that  term  is 

defined  by  §  3.6(b)  of  this  chapter)  and 

who  made  the  election  described  in 

§  21.7042(a)(7)  or  (b)(10).  the  term  active 

duty  when  used  in  this  subpart  includes 

full-time  National  Guard  duty  under 

title  32,  U.S.  Code  first  performed  after 

June  30,  1985.  by  a  member  of  the  Army 

National  Guard  of  the  United  States  or 

the  Air  National  Guard  of  the  United 

States  for  the  purpose  of  organizing, 

administering,  recruiting,  instructing,  or 

training  the  National  Guard. 

(Authority:  38  U.S.C.  3002(7);  sec.  107,  Pub. 
L.  104-275,  110  Stat.  3329-3330) 

***** 

(29)  *    *    * 

(Authority:  38  U.S.C.  3002(8).  3452(c)) 

***** 

(44)  Date  of  election.  The  term  date  of 
election  means: 

(i)  For  an  election  that  must  be  made 
in  the  form  and  manner  determined  by 
the  Secretary  of  Defense,  the  date 
determined  by  the  Secretary  of  Defense; 
and 

(ii)  For  an  election  that  must  be 
submitted  to  VA.  the  date  VA  receives 
the  written  election. 

(Authority:  38  U.S.C.  3018C(a)(5);  sec.  107(b). 
Pub.  L.  104-275.  110  Stat.  3329-3330) 


9.  In  §  21.7042.  paragraph  (f)(3}  is 
redesignated  as  paragraph  (f)(4);  newly 
redesignated  paragraph  (f)(4)  is 
amended  by  removing  "Paragraph  {f){2) 
of  this  section  does"  and  adding,  in  its 
place.  "Paragraphs  (f)(2)  and  (f)(3)  of 
this  section  do",  by  removing  "Coast" 
and  adding,  in  its  place.  "United  States 
Coast",  and  by  removing  "Reserve"  and 
adding,  in  its  place.  "Senior  Reserve"; 
paragraph  (a)(7)  is  added  immediately 
after  the  authority  citation  for  paragraph 
(a)(6);  paragraph  (b)(10)  is  added 
immediately  after  the  authority  citation 
for  paragraph  (b)(9);  new  paragraph 
(f)(3)  and  paragraph  {g){5)  are  added; 
and  paragraphs  (0(2),  (g)(1),  and  (g)(4) 
are  revised  to  read  as  follows: 

§  21 .7042    Basic  eligibility  requirements. 

***** 

(a)*  *  * 

(7)  An  individual  whose  active  duty 
meets  the  definition  of  that  term  found 
in  §  21.7020(b)(l)(iv),  and  who  wishes 
to  become  entitled  to  basic  educational 
assistance,  must  have  elected  to  do  so 
before  July  9, 1997.  For  an  individual 
electing  while  on  active  duty,  this 
election  must  have  been  made  in  the 
manner  prescribed  by  the  Secretary  of 
Defense.  For  individuals  not  on  active 
duty,  this  election  must  have  been 
submitted  in  writing  to  VA. 

(Authority:  Sec.  107(b),  Pub.  L.  104-275, 110 
Stat.  3329-3330) 

***** 

(b)*    *    * 

(10)  An  individual  whose  active  duty 
meets  the  definition  of  that  term  found 
in  §  21.7020{b)(l)(iv).  and  who  wishes 
to  become  entitled  to  basic  educational 
assistance,  must  have  elected  to  do  so 
before  July  9, 1997.  For  an  individual 
electing  while  on  active  duty,  this 
election  must  have  been  made  in  the 
manner  prescribed  by  the  Secretary  of 
Defense.  For  individuals  not  on  active 
duty,  this  election  must  have  been 
submitted  in  writing  to  VA. 

(Authority:  Sec.  107(b),  Pub.  L.  104-275.  110 
Stat.  3329-3330) 
***** 

(f)*    *    * 

(2)  Except  as  provided  in  paragraph 
(f)(4)  of  this  section,  an  individual  is  not 
eligible  for  educational  assistance  under 
38  U.S.C.  chapter  30  if  after  December 
31. 1976,  he  or  she  receives  a 
commission  as  an  officer  in  the  Armed 
Forces  upon  graduation  from: 

(i)  The  United  States  Military 
Academy; 

(ii)  The  United' States  Naval  Academy; 

(iii)  The  United  States  Air  Force 
Academy;  or 

(iv)  The  United  States  Coast  Guard 
Academy. 
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(3)  Except  as  provided  in  paragraph 
(f)(4)  of  this  section,  an  individual  who 
after  December  31, 1976,  receives  a 
commission  as  an  officer  in  the  Armed 
Forces  upon  completion  of  a  program  of 
educational  assistance  under  10  U.S.C. 
2107  is  not  eligible  for  educational 
assistance  under  38  U.S.C.  chapter  30,  if 
the  individual  enters  on  active  duty — 

(i)  Before  October  1,  1996;  or 
(ii)  After  September  30,  1996,  and 
while  participating  in  that  program 
received  more  than  $2,000  for  each  year 
of  participation. 

(Authority:  38  U.S.C.  3011(c),  3012(d)) 
***** 

(g)  Reduction  in  basic  pay.  (1)  Except 
as  elsewhere  provided  in  this  paragraph, 
the  basic  pay  of  any  individual 
described  in  paragraph  (a),  (b),  or  (c)  of 
this  section  shall  be  reduced  by  $100  for 
each  of  the  first  12  months  that  the 
individual  is  entitled  to  basic  pay.  If  the 
individual  does  not  serve  12  months,  it 
shall  be  reduced  by  $100  for  each  month 
that  the  individual  is  entitled  to  basic 
pay. 
***** 

(4)  The  individual  who  makes  the 
election  described  in  either  paragraph 
{a){7)  or  (b)(10)  of  this  section  shall  have 
his  or  her  basic  pay  reduced  by  $1,200 
in  a  manner  prescribed  by  the  Secretary 
of  Defense.  To  the  extent  that  basic  pay 
is  not  so  reduced  before  the  individual's 
discharge  or  release  ft'om  active  duty, 
VA  will  collect  from  the  individual  an 
amount  equal  to  the  difference  between 
$1,200  and  the  total  amount  of  the 
reductions  described  in  this  paragraph. 
If  the  basic  pay  of  an  individual  is  not 
reduced  and/or  VA  does  not  collect 
from  the  individual  an  amount  equal  to 
the  difference  between  $1,200  and  the 
total  amoimt  of  the  pay  reductions,  that 
individual  is  ineligible  for  educational 
assistance. 

(Authority:  Sec.  107(b)(3),  Pub.  L.  104-275', 
110  Stat.  3329-3330) 

(5)  If  through  administrative  error,  or 
other  reason — 

(i)  The  basic  pay  of  an  individual 
described  in  paragraph  (a)(1)  through 
(a)(6),  (b)(1)  through  (b)(9),  (c),  or  (d)  of 
this  section  is  not  reduced  as  provided 
in  paragraph  (g)(1)  or  (g)(2)  of  this 
section,  the  failure  to  make  the 
reduction  will  have  no  effect  on  his  or 
her  eligibility,  but  will  negate  or  reduce 
the  individual's  entitlement  to 
educational  assistance  under  38  U.S.C. 
chapter  30  determined  as  provided  in 
§  21.7073  for  an  individual  described  in 
paragraph  (c)  of  this  section; 

(ii)  The  basic  pay  of  an  individual, 
described  in  paragraph  (a)(7)  or  (b)(10) 
of  this  section,  is  not  reduced  as 


described  in  paragraph  (g)(4)  of  this 
section  and/or  VA  does  not  collect  from 
the  individual  an  amount  equal  to  the 
difference  between  $1,200  and  the  total 
amount  of  the  pay  reductions  described 
in  paragraph  (g)(4)  of  this  section,  that 
individiial  is  ineligible  for  educational 
assistance.  If  the  failvue  to  reduce  the 
individual's  basic  pay  and/or  the  failure 
to  collect  from  the  individual  was  due 
to  administrative  error  on  the  part  of  the 
Federal  government  or  any  of  its 
employees,  the  individual  may  be 
considered  for  equitable  relief 
depending  on  the  facts  and 
circumstances  of  the  case.  See  §2.7  of 
this  chapter. 

(Authority:  38  U.S.C.  3002,  3011,  3012.  3018) 

10.  In  §  21.7045,  the  heading  and 
introductory  text  are  revised;  and 
paragraph  (d)  is  added,  to  read  as 
follows: 

§  21 .7045    Eligibility  based  on  involuntary 
separation,  voluntary  separation,  or 
participation  in  the  Post-Vietnam  Era 
Veterans'  Educational  Assistance  Program. 

An  individual  who  fails  to  meet  the 
eligibility  requirements  found  in 
§  21.7042  or  §  21.7044  nevertheless  will 
be  eligible  for  educational  assistance  as 
provided  in  this  subpart  if  he  or  she 
meets  the  requirements  of  paragraphs  (a) 
and  (b)  of  this  section;  paragraphs  (a) 
and  (c)  of  this  section;  or  paragraph  (d) 
of  this  section. 
***** 

(d)  Alternate  eligibility  requirenients 
for  participants  in  the  Post-Vietnam  Era 
Veterans'  Educational  Assistance 
Program. — (1)  Mating  an  election.  To 
receive  educational  assistance  under  the 
authority  of  paragraph  (d)  of  this 
section,  a  veteran  or  servicemember 
must — 

(i)  Have  elected  to  do  so  before 
October  9,  1997; 

(ii)  Have  been  a  participant  (as  that 
term  is  defined  in  §  21.5021(e))  in  the 
Post- Vietnam  Era  Veterans'  Educational 
Assistance  Program  on  October  9,  1996; 

(iii)  Have  been  on  active  duty  on 
October  9,  1996;  and 

(iv)  Receive  an  honorable  discharge. 

(2)  Election.  The  election  to  receive 
educational  assistance  payable  under 
this  subpart  in  lieu  of  educational 
assistance  payable  under  the  Post- 
Vietnam  Era  Veterans'  Educational 
Assistance  Program  is  irrevocable.  The 
election  must  have  been  made  before 
October  9,  1997,  pursuant  to  procedures 
provided  by  the  Secretary  of  the  military 
department  concerned  in  accordance 
with  regulations  prescribed  by  the 
Secretary  of  Defense  or  provided  by  the 
Secretary  of  Transportation  with  respect 
to  the  Coast  Guard  when  it  is  not 
operating  as  a  service  in  the  Navy. 


(3)  $1,200  collection.  An  individual 
who  has  made  the  election  described  in 
paragraph  (d)(2)  of  this  section  shall 
have  his  or  her  basic  pay  reduced  by 
$1,200  in  a  manner  prescribed  by  the 
Secretary  of  Defense.  To  the  extent  that 
basic  pay  is  not  so  reduced  before  the 
individual's  discharge  or  release  from 
active  duty,  VA  will  collect  from  the 
individual  an  amount  equal  to  the 
difference  between  $1,200  and  the  total 
amoimt  of  the  reductions.  Reduction  in 
basic  pay  by  $1,200  or  collection  of 
$1,200  is  a  precondition  to  establishing 
eligibility. 

(4)  Educational  requirement.  Before 
applying  for  benefits  that  may  be 
payable  as  the  result  of  making  a  valid 
election,  an  individual  must  have — 

(i)  Completed  the  requirements  of  a 
secondary  school  diploma  (or 
equivalency  certificate);  or 

(ii)  Successfully  completed  the 
equivalent  of  12  semester  hours  in  a 
program  of  education  leading  to  a 
standard  college  degree. 

(Authority:  38  U.S.C.  3018C) 

11.  In  §  21.7050,  paragraph  (a)(1)  is 
amended  by  removing  "paragraph  (b)" 
and  adding,  in  its  place,  "paragraphs  (b) 
and  (c)",  and  by  removing  "of  this  part"; 
paragraphs  (c)  and  (d)  are  redesignated 
as  paragraphs  (d)  and  (e),  respectively; 
the  authority  citation  for  paragraph  (b) 
is  revised;  and  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  21 .7050    Ending  dates  of  eligibility. 

***** 

(b)  *  *  * 

(Authority:  38  U.S.C.  3031(e)) 

(c)  Time  limit  for  some  members  of 
the  Army  and  Air  National  Guard,  {i)  If 
a  veteran  or  servicemember  establishes 
eligibility  for  the  educational  assistance 
payable  under  this  subpart  by  making 
the  election  described  in  §  21.7042(a)(7) 
or  (b)(10),  VA  will  not  provide  basic 
educational  assistance  or  supplemental 
educational  assistance  to  that  veteran  or 
servicemember  beyond  10  years  from 
the  later  of: 

(i)  The  date  determined  by  paragraph 
(a)  or  (b)  of  this  section,  as  appropriate; 
or 

(ii)  The  effective  date  of  the  election 
described  in  §  21.7042(a)(7)  or  (b)(10),  as 
appropriate. 

(2)  The  effective  date  of  election  is  the 
date  on  which  the  election  is  made 
pursuant  to  the  procedures  described  in 
§  21.7045(d)(2). 

(Authority:  Sec.  107(b)(3),  Pub.  L.  104-275, 
110  Stat.  3329-3330) 

***** 

12.  In  §21.7131,  paragraphs  (1)  and 
(m)  are  added  to  read  as  follows: 
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§  21 .71 31    Coi  nmencing  dates. 

***** 

(1)  Eligibilh  v  established  under 
§ 21.7042  (aH7)  or (b)(10).  This 
paragraph  mi  ist  be  used  to  establish  the 
effective  date  of  an  award  of  educational 
assistance  wl  en  the  veteran  or 
servicememb  sr  has  established 
eligibility  under  either  §  21.7042  (a)(7) 
or  (b)(10).  Th  3  commencing  date  of  an 
award  of  edu  ;ational  assistance  for  such 
a  veteran  or  s  srvicemember  is  the  latest 
of  the  foUowi  ng: 

(1)  The  con  imencing  date  as 
determined  h  y  paragraphs  (a)  through 
(c)  and  (f)  thr  sugh  (j)  of  this  section; 

(2)  The  dat ;  of  election  provided 
that— 

(i)  The  sen  icemember  initiated  the 
$1,200  reduc  ion  in  basic  pay  required 
by  §  21.7042(  ;)(4)  and  the  full  $1,200 
was  collectec  through  that  pay 
reduction; 

(ii)  Within  one  year  of  the  date  of 
election  VA  1  oth  collected  from  the 
veteran  $1,2C  0  or  the  difference  between 
$1,200  and  tie  amount  collected 
through  a  rec  uction  in  the  veteran's 
military  pay.  as  provided  in 
§  21.7042(g)(4),  and  received  from  the 
veteran  any  c  ther  evidence  necessary  to 
establish  a  vi  lid  election;  or 

(iii)  VA  ret  eived  from  the  veteran 
$1,200  or  the  difference  between  $1,200 
and  the  amoi  int  collected  through  a 
reduction  in  ihe  veteran's  military  pay 
and  any  othe  r  evidence  necessary  to 
establish  a  v<  lid  election  within  one 
year  of  the  di  ite  VA  requested  the  money 
and/or  the  e\  idence. 

(3)  If  applicable,  the  date  VA  collected 
the  differenc  5  between  $1,200  and  the 
amount  by  w  hich  the  servicemember's 
military  pay  was  reduced,  if  the 
provisions  oj  paragraph  (l)(2)(ii)  or 
(l)(2)(iii)  of  tiis  section  are  not  met;  or 

(4)  If  appU  ;able,  the  date  VA  collected 
provisions  of  paragraph 
(2)(iii)  of  this  section  are 
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by  §  21.7045(d)(3)  and  the  full  $1,200 
was  collected  through  that  pay 
reduction; 

(ii)  Within  one  year  of  the  date  of 
election  VA  both  collected  from  the 
veteran  $1 ,200  or  the  difference  between 
$1,200  and  the  amount  collected 
through  a  reduction  in  the  veteran's 
military  pay,  as  provided  in 
§  21.7045(d)(3),  and  received  from  the 
veteran  any  other  evidence  necessary  to 
establish  a  valid  election;  or 

(iii)  VA  received  from  the  veteran 
$1,200  or  the  difference  between  $1,200 
and  the  amount  collected  through  a 
reduction  in  the  veteran's  military  pay 
and  any  other  evidence  necessary  to 
establish  a  valid  election  within  one 
year  of  the  date  VA  requested  the  money 
and/or  the  evidence. 

(3)  If  applicable,  the  date  VA  collected 
the  difference  between  $1,200  and  the 
amount  by  which  the  servicemember's 
military  pay  was  reduced,  if  the 
provisions  of  paragraph  (m)(2)(ii)  or 
(m)(2)(iii)  of  this  section  are  not  met;  or 

(4)  If  applicable,  the  date  VA  collected 
$1,200,  if  the  provisions  of  paragraph 
(m)(2)(ii)  or  (m)(2)(iii)  of  this  section  are 
not  met. 

(Authority:  38  U.S.C.  3018C(a),  (b),  5113) 
(The  Office  of  Management  and  Budget  has 
approved  information  collection 
requirements  in  this  section  under  control 
numtier  2900-0607.) 

Subpart  L — Educational  Assistance  for 
Members  of  the  Selected  Reserve 

13.  The  authority  citation  for  part  21. 
subpart  L  is  revised  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  1606;  38  U.S.C. 
501(a),  512,  ch.  36.  unless  otherwise  noted.  - 

14.  In  §  21.7520.  paragraph  (b)(23)(iv) 
is  amended  by  removing  "during  the 
period  beginning  on  November  2,  1994. 
and  ending  on  September  30,  1996,"; 
and  the  authority  citation  for  paragraph 
(b)(23)  is  revised  to  read  as  follows: 

§21.7520   'Definitions. 

***** 

(b)*  *  * 
(23)*   *   * 

(Authority:  10  U.S.C.  16131(a),  (c);  38  U.S.C. 
3002,  3452) 

***** 

15.  In  §  21.7635.  paragraph  (y)  is 
redesignated  as  paragraph  (z);  and  a  new 
paragraph  (y)  is  added,  to  read  as 
follows: 

§21.7635    Discontinuance  dates. 

***** 

(y)  Election  to  receive  educational 
assistance  under  38  U.S.C.  chapter  30. 
VA  shall  terminate  educational 
assistance  effective  the  first  date  for 


which  the  reservist  received  educational 
assistance  when — 

(1)  The  service  that  formed  a  basis  for 
establishing  eligibility  for  educational 
assistance  under  10  U.S.C.  chapter  1606 
included  a  period  of  active  duty  as 
described  in  §  21.7020(b)(l)(iv);  and 

(2)  The  reservist  subsequently  made 
an  election,  as  described  in 

§  21.7042(a)(7)  or  (h)(10).  to  become 
entitled  to  basic  educational  assistance 
under  38  U.S.C.  chapter  30. 

(Authority:  Sec.  107,  Pub.  L.  104-275, 110 
Stat.  3329-3330) 
*****  * 

(FR  Doc.  00-2637  Filed  2-4-00;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

Domestic  Mail  Manual  Changes  to 
Processing  instructions  for 
Nonautomation  Mail  and  Revisions  to 
Letter  Tray  labels 

agency:  Postal  Service. 
action:  Final  Rule. 

SUMMARY:  This  final  rule  revises 
Domestic  Mail  Manual  (DMM)  sections 
Ml  30  and  M610  with  amendments  to 
optional  processing  instructions  for 
nonautomation  mail.  New  standards 
provide  a  means  for  mailers  to  exclude 
their  letter-size  mail  from  any 
automated  processing  involved  with 
initial  distribution  of  mail,  including 
tabbing  and  labeling  machines,  barcode 
sorters,  and  optical  character  readers. 
This  final  rule  also  revises  DMM  section 
M013,  with  inclusion  of  an  optional 
endorsement  line,  "MANUAL  ONLY," 
and  section  M032,  with  changes  to  the 
second  line  of  tray  labels  for  Presorted 
First-Class  Mail  letters  and  Presorted 
Standard  Mail  (A)  letters. 

EFFECTIVE  DATE:  April  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jamie  Gallagher,  (202)  268^031. 

SUPPLEMENTARY  INFORMATION:  On 
October  25,  1999,  the  Postal  Service 
published  for  public  comment  in  the 
Federal  Register  a  proposed  rule  (FR  64 
57419-57421)  that  expanded  provisions 
for  mailers  who  wanted  nonautomated 
(manual)  processsing  and  revised  Line  2 
of  letter  tray  labels  for  First-Class  Mail 
and  Standard  Mail  (A).  The  Postal 
Service  also  invited  comments  on  the 
proposed  rule  from  interested  parties 
and  accepted  comments  until  December 
9. 1999.  "This  final  rule  contains  the 
DMM  standards  adopted  by  the  Postal 
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Service  after  review  of  the  comments 
that  were  submitted. 

Evaluation  of  Conunents  Received 

The  Postal  Service  received  eight 
pieces  of  correspondence  offering 
comments  on  the  October  25  proposed 
rule.  Respondents  included  major 
mailing  associations,  large  business 
mailers,  and  mailing  agents. 

Based  on  additional  costs  expected  to 
be  incurred  by  mailers,  four  commenters 
objected  to  the  use  of  facing  slips  on 
package  bundles.  An  alternative  to 
facing  slips  was  proposed  by  two  other 
commenters  who  suggested  the  use  of 
optional  endorsement  lines  with  "DO 
NOT  AUTOMATE"  printed  on 
mailpieces.  For  package  identification  of 
letter-size  mail,  the  use  of  optional 
endorsement  lines  will  be  added  to  the 
DMM  revisions.  Mailers  must  use  either 
facing  slips  or  optional  endorsement 
lines  printed  with  "MANUAL  ONLY" 
on  all  required  bundles  that  are  to  be 
excluded  from  automated  processing. 

Three  commenters  objected  to  postal 
tabbing,  claiming  that  marketing 
effectiveness  could  be  compromised. 
Similarly  challenged  was  the  right  of  the 
Postal  Service  to  change  the  physical 
properties  of  a  mailpiece.  However, 
according  to  the  view  of  the  Postal 
Service's  General  Counsel,  the  legal 
authority  to  make  reasonable  alterations 
to  mailpieces  in  order  to  facilitate 
processing  of  the  mail  is  implied  within 
the  Postal  Service's  express  authority  to 
provide  for  an  efficient  system  of  sorting 
and  delivery  of  the  mail.  Tabbing  by  the 
Postal  Service,  placing  labels  on 
mailpieces,  and  spraying  barcodes  on 
letters  are  included  in  the  Postal 
Service's  authority  to  exercise  powers 
incidental,  necessary,  or  appropriate  to 
the  performance  of  its  assigned 
functions. 

One  commenter  noted  problems  from 
postal  labeUng  when  information  on 
Standard  Mail  (A)  carrier  route  pieces 
had  been  covered  by  LMLM  (letter  mail 
labeling  machine)  labels.  This 


commenter  suggested  adding  carrier 
route  mail  to  the  category  of  mailings 
that  could  be  excluded  from  automated 
processing.  This  proposal  will  be 
deferred  for  publication  and  comment 
in  the  Federal  Register  at  a  later  time. 
Processing  letter-size  mail  has  been 
revolutionized  during  the  past  decade  as 
the  Postal  Service  deployed  a  network 
of  automated  equipment.  Optical 
character  readers,  barcode  sorters, 
tabbing  machines,  and  labeling 
machines  are  among  the  pieces  of 
automated  equipment  ciurently  used  to 
process  mail.  Today's  infrastructure 
provides  many  efficiencies  which 
contribute  to  holding  postage  rates 
down.  Nationally,  the  average  cost  for  a 
postal  plant  to  process  1,000  letters 
through  automation  is  around  $5. 
Manual  sortation,  the  alternative,  costs 
the  Postal  Service  nearly  $60  per  1,000 
letters. 

In  an  effort  to  minimize  more  costly 
and  slower  manual  processing,  the 
Postal  Service  will  attempt  to  sort 
machineable  pieces  through  automation. 
Letter-size  mailpieces,  for  which  an 
automated  postage  rate  has  not  been 
paid,  are  considered  potentially 
upgradeable  and  subject  to  automated 
processing.  Even  though  95  percent  of 
letter-size  mail  is  processed  through 
automation,  some  mailers  prefer  to  have 
their  mailpieces  sorted  manually.  New 
processing  instructions  will  provide  a 
means  for  meiilers  to  indicate  if 
presorted  pieces  should  be  processed 
exclusively  by  manual  operations.  To 
maintain  the  handling  request  through 
downstream  postal  processes,  mailers 
must  use  facing  slips  or  optional 
endorsement  lines  with  "Manual  Only" 
applied  to  required  packages. 
Additionally,  letter  tray  labels  for  First- 
Class  Mail  and  Standard  Mail  (A)  are 
revised,  with  Line  2  reflecting  new 
information. 

The  Domestic  Mail  Manual  is  revised 
as  follows.  These  changes  are 
incorporated  by  reference  in  the  Code  of 


Federal  Regidations.  See  39  CFR  part 
111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5552(a):  39  U.S.C.  101, 
401,  403.  404,  414,  3001-3011,  3201-3219 
3403-3406,  3621,  3626,  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  as  set  forth 
below: 

M    Mail  Preparation  and  Sortation 
MOOO    General  Preparation  Standards 
Moid    Mailpieces 


M013    Optional  Endorsement  Lines 

1.0  USE 

1.1  Basic  Standards 

***** 

[Add  a  new  category  with  the  following 
Sortation  Levels  and  OEL  examples  to 
end  of  table.) 
Optional  Tray  Level  for  Manual 

Processing: 

5-digit— 5-DIGIT  23456  MANUAL 

ONLY 
3-digit— 3-DIGIT  090  MANUAL  ONLY 
ADC  (3-digit  ZIP  Code  Prefix)— ALL 

FOR  ADC  103  MANUAL  ONLY 
ADC  (5-digit  ZIP  Code)— ALL  FOR  ADC 

98765  MANUAL  ONLY 
Mixed  ADC  (3-digit  ZIP  Code  prefix >— 

MIXED  ADC  630  MANUAL  ONLY 
Mixed  ADC  (5-digit  ZIP  Code)— MIXED 

ADC  12345  MANUAL  ONLY 


M030  Containers 

*  *         •         »        » 

M032  Barcoded  Labels 

*  *        *        *        » 

[Amend  Exhibit  1.3a  as  follows: 
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Exhibit  1  .3a.— 3-Digit  Content  Identifier  Numbers 


Cla£  s  and  mailing 


CIN 


Human-readable  content  line 


rrst-class  mail 

FCM  Letters— Presorted  (Basic  Preparation) 

[Revise  ttie  following  CIN  and  human-readable  content  lines:] 

'  250     FCM  LTRS  5D  NON  BC. 

253     FCM  LTRS  3D  NON  BC. 

256     FCM  LTRS  ADC  NON  BC. 


5-digit  trays 
3-digit  trays 
ADC  trays 


mixed  ADC  ^rays 


259     FCM  LTRS  NON  BC  WKG. 


[Add  a  new  category:] 

FCM  Letters— R-esorted  (Nonautomatlon  Processing) 

5-digit  trays 267 

all  ottier  required  trays  268 


FCM  LTRS  5D  MANUAL. 
FCM  LTRS  MANUAL  ONLY. 


STANDARD  M^VL  (A) 

STD  Letters— Presorted  (Basic  Preparation) 

[Revise  ttie  foHoiving  CIN  and  human-readable  content  lines:] 

5-digit  trays    -  550    STD  LTRS  5D  NON  BC 


3-digit  trays 
ADC  trays  . 
mixed  ADC 


trays 


553 
556 
559 


[Add  a  new  catepory:] 
STD 

5-digit  trays 

all  ottier  rec  uired  trays 


Letters— P  resorted 


(Nonautomatlon  Processing) 

604 

605 


STD  LTRS  3D  NON  BC. 
STD  LTRS  ADC  NON  BC. 
STD  LTRS  NON  BC  WKG. 


STD  LTRS  5D  MANUAL. 
STD  LTRS  MANUAL  ONLY. 


Ml  00  First-CI^  Mail  (Nonautomation) 

M130  Presorted  First-Class  Mail 

1.0    BASIC  STANDARDS 


1.5    Processing  Instructions 

(Revise  1.5  io  read  as  follows:] 
If  a  mailer  prefers  that  the  USPS  not 
automate  lettdr-size  pieces  presented  at 
Presorted  rat«.  then  the  mailer  must 
use  the  Line  2  tray  label  information  in 
2.4.  The  mailir  must  prepare  all 
required  traya  in  2.2. 

REQUIRED  PREPARATION— 


CARD-SIZED  PIECES 


to  read  as  follows:] 


2.0 
LETTER- 

*        •        • 

[Revise  2.3 
2.3    Tray  Li4e  2 

Line  2: 

a.  5-digit:  't'CM  LTRS  5D  NON  BC." 

b.  3-digit:  'FCM  LTRS  3D  NON  BC. 

c.  ADC:  "P  :M  LTRS  ADC  NON  BC. 

d.  Mixed  /ipC:  "FCM  LTRS  NON  BC 
WKG." 

[Add  new  ^.4  and  2.5  to  read  as 
follows:] 


2.4  Optional  Tray  Line  2 

For  trays  that  mailers  do  not  want 
automated  under  1.5: 

a.  5-digit:  "FCM  LTRS  5D  MANUAL." 

b.  All  other  required  trays:  "FCM 
LTRS  MANUAL  ONLY." 

2.5  Package  Identification 

Required  5-digit,  3-digit,  ADC,  and 
mixed  ADC  packages  must  be  identified 
with  facing  slips  on  which  "MANUAL 
ONLY"  is  printed  or  with  optional 
endorsement  lines  under  M013. 
•        *        *        »        * 

M600  Standard  Mail  (Nonautomation) 
M610  Presorted  Standard  Mail  (A) 

1.0    BASIC  STANDARDS 


1.4    Processing  Instructions 

[Revise  1.4  to  read  as  follows:] 
If  a  mailer  prefers  that  the  USPS  not 
automate  letter-size  pieces  presented  at 
Presorted  rates,  then  the  mailer  must 
use  the  Line  2  tray  label  information  in 
2.4.  The  mailer  must  prepare  all 
required  trays  in  2.2. 

2.0    REQUIRED  PREPARATION- 
LETTER-  AND  CARD-SIZED  PIECES 
***** 
[Revise  2.3  to  read  as  follows:] 


2.3  Tray  Line  2  ,  '^ 

Line  2: 

a.  5-digit:  "STD  LTRS  5D  NON  BC." 

b.  3-digit:  "STD  LTRS  3D  NON  BC." 

c.  ADC:  "STD  LTRS  ADC  NON  BC." 

d.  Mixed  ADC:  "STD  LTRS  NON  BC 
WKG." 

[Add  new  2.4  and  2.5  to  read  as 
follows:] 

2.4  Optional  Tray  Line  2 

For  trays  that  mailers  do  not  want 
automated  under  1.5: 

a.  5-digit:  "STD  LTRS  5D  MANUAL." 

b.  All  other  required  trays:  "STD 
LTRS  MANUAL  ONLY." 

2.5  Package  Identification 

Required  5-digit,  3-digit,  ADC,  and 
mixed  ADC  packages  must  be  identified 
with  facing  slips  on  which  "MANUAL 
ONLY"is  printed  or  with  optional 
endorsement  lines  under  M013. 
*****  •* 

[An  appropriate  amendment  to  39 
CFR  111.3  will  be  published  to  reflect 
these  changes.] 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[PR  Doc.  00-2604  Filed  2-4-00;  8:45  am] 

BILLING  CODE  7710-12-P 


Proposed  Rules 


5791 


Federal  Register 

Vol.  65,  No.  25 

Monday.  February  7,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  245 

RIN  0584-AC25 

National  School  Lunch  Program  and 
School  Breakfast  Program: 
Alternatives  to  Standard  Application 
and  Meal  Counting  Procedures 

AGENCY:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  hile  would 
amend  the  regulations  governing  the 
procediu-es  for  determining  eligibility 
for  free  and  reduced  price  meals  in  the 
National  School  Lunch  Program  and  the 
School  Breakfast  Program.  Existing 
regulations  provide  school  food 
authorities  with  two  alternatives  to  the 
standard  requirements  for  the  annual 
determinations  of  eligibility  for  free  and 
reduced  price  school  meals  and  daily 
meal  counts  by  type,  commonly  termed 
"Provision  1"  and  "Provision  2".  This 
proposed  rule  would  allow  for  an 
extension  of  Provision  2  procedures  and 
provide  for  a  new  alternative, 
"Provision  3".  For  schools  choosing  to 
participate  in  one  of  the  alternate 
application  and  meal  counting  * 

procedures,  this  proposed  rule  would 
also  codify  the  alternate  coimting  and 
claiming  provisions  of  Public  Law  103- 
448  which  have  been  implemented,  and 
codify  revisions  to  the  counting  and 
claiming  provisions  authorized  by 
Public  Laws  104-193  and  105-336.  This 
proposed  rule  would  streamline 
program  operations  for  program 
administrators  and  participants.  State 
agency  and  school  food  authority 
recordkeeping  burdens  are  expected  to 
decrease  because  the  determinations  of 
eligibility  for  free  and  reduced  price 
meals  would  not  be  made  as  frequently. 
In  addition,  for  those  schools  electing  to 
participate,  this  proposed  rule  may 
increase  participation  in  nutritious 
school  meal  programs,  thereby  helping 


students  develop  lifelong  healthy  eating 
habits.  A  primary  reason  for  the  increase 
in  participation  is  that  local  schools 
would  be  offering  meals  at  no  charge  to 
all  enrolled  students. 
DATES:  To  be  assured  of  consideration, 
_    comments  must  be  postmarked  on  or 
before  April  7,  2000. 
ADDRESSES:  Comments  must  be  sent  to: 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Nutrition 
Service,  USDA,  3101  Park  Center  Drive, 
Alexandria,  VA  22302  or  via  E:Mail  at 
CNDPROPOSAL@fns.usda.gov.  All 
written  submissions,  as  well  as  the 
Regulatory  Impact  Analysis,  will  be 
available  for  public  inspection  in  Room 
1007,  3101  Park  Center  Drive, 
Alexandria,  Virginia  during  regular 
business  hoiu's  (8:30  a.m.  to  5  p.m.) 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jane  Whitney  or  Todd  Barrett  at 
the  above  address,  by  telephone  at  703- 
305-2620.  Copies  of  the  Regulatory 
Impact  Analysis  are  available  upon 
request. 

SUPPLEMENTARY  INFORMATION: 

Background 

Generally,  schools  must  collect 
»  applications  on  an  annual  basis  from  the 
households  of  enrolled  children  and 
make  annual  determinations  of  their 
eligibihty  for  free  or  reduced  price 
school  meals.  They  must  also  count  the 
nimiber  of  iree,  reduced  price,  and  paid 
meals  at  the  point  of  service  on  a  daily 
basis  in  order  to  claim  Federal 
reimbursement.  However,  school  food 
authorities  may  participate  in 
alternatives  to  annual  eligibility 
determinations  and  daily  meal  counts 
by  type  (free,  reduced  price  and  paid) 
which  are  intended  to  reduce  some  of 
this  administrative  burden.  These 
alternatives  are  commonly  referred  to  as 
Provision  1,  Provision  2  and  Provision 
3.  This  proposed  rule  would  make  no 
changes  to  Provision  1,  codify  changes 
to  Provision  2  and  codify  the 
implementation  of  Provision  3.  A  brief 
description  of  each  Provision  as 
authorized  by  the  National  School 
Lunch  Act  (42  U.S.C.  1759a)  follows: 


Provision  1 

Provision  1  reduces  application 
burdens  by  allowing  free  eligibility  to  be 
certified  for  a  2  year  period  in  schools 
where  at  least  80  percent  of  the  children 


enrolled  are  eligible  for  free  or  reduced 
price  meals. 

Notification  of  program  availability 
and  certification  of  children  already 
certified  eligible  for  free  meals  may  be 
reduced  to  once  every  2  consecutive 
school  years.  All  other  households  must 
be  notified  of  program  availability, 
provided  a  meal  application,  and 
allowed  to  apply  for  meal  benefits  each 
school  year. 

All  other  program  rules  are 
unchanged.  Provision  1  schools  are  not 
required  to  serve  meals  at  no  charge  to 
all  students.  Schools  must  continue  to 
record  daily  meal  counts  of  meals 
served  to  children  by  type  as  the  basis 
for  calculating  reimbursement  claims. 

Provision  2 

Provision  2  reduces  application 
burdens  and  simplifies  meal  counting 
and  claiming  procedures  by  allowing  a 
school  to  establish  claiming  percentages 
that  apply  for  a  4-year  period  provided 
the  school  serves  meals  to  participating 
children  at  no  charge. 

Dxiring  the  first,  or  base,  year  the 
school  takes  applications,  makes 
eligibility  determinations,  and  records 
meal  counts  by  type,  just  as  it  would 
under  normal  program  rules,  with  the 
exception  that  all  reimbursable  meals 
are  provided  at  no  charge  to  the 
students.  During  the  next  3  years,  the 
school  counts  only  the  total  nimiber  of 
reimbursable  meals  served  each  day. 
Reimbursement  during  these  years  is 
determined  by  applying  the  percentages 
of  free,  reduced  price  and  paid  meals 
during  the  corresponding  month  of  the 
base  year  to  the  total  meal  coimt  for  the 
claiming  month.  After  the  base  year,  the 
school  makes  no  new  eligibility 
determinations  (for  as  long  as  they 
remain  operating  imder  the  Provision). 
The  base  year  is  included  as  part  of  the 
4  jrears.  At  the  end  of  each  4-year 
period,  the  State  agency  may  approve  an 
extension  for  4  years  if  the  income  level, 
as  adjusted  for  inflation,  of  the  school's 
population  has  remained  stable. 

Schools  electing  this  alternative  must 
pay  the  difference  between  Federal 
reimbursement  and  the  cost  of 
providing  all  meals  al  no  charge.  The 
statute  requires  that  money  to  pay  for 
this  difference  must  be  from  sources 
other  than  Federal  funds. 

Provision  3 

Provision  3  reduces  application 
burdens  and  meal  counting  and 
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d^^iming  proa  tdures  by  allowing  a 
school  to  simply  receive  a  comparable 
level  of  Fedei^  cash  and  commodity 
assistance  each  year  as  it  received  in  the 
base  year,  proyided  the  school  serves  all 
meals  at  no  cWge.  Provision  3  schools 
serve  reimbursable  meals  to  all 
participating  qhildren  at  no  charge  for  a 
period  of  up  t^  4  years,  or  longer  if  an 
extension  is  gianted. 

Provision  3  schools  receive  the  level 
of  Federal  cash  and  commodity  support 
paid  to  them  for  the  last  year  in  which 
they  made  eligibility  determinations 
and  meal  counts  by  type  under  regular 
program  rulesj  this  is  the  base  year.  For 
each  successive  year  that  the  school 
remains  in  Pr() vision  3,  the  level  of 
Federal  cash  tod  commodity  support  is 
adjusted  to  reflect  changes  in 
enrollment  aifl  inflation.  Alter  the  base 
year,  the  school  makes  no  new 
eligibility  determinations  for  as  long  as 
it  remains  in  1  he  Provision.  The  base 
year  is  not  inc  luded  as  part  of  the  4 
years.  At  the  «ind  of  each  4  year  period, 
the  State  agency  may  approve  4-year 
extensions  if  the  income  level,  as 
adjusted  for  inflation,  of  the  school's 
population  his  remained  stable. 

Schools  electing  this  alternative  must 
pay  the  difference  between  Federal 
reimbursement  and  the  cost  of 
providing  all  meals  at  no  charge.  The 
statute  requires  that  money  to  pay  for 
this  difference  must  be  from  sources 
other  than  Federal  funds.  In  order  to 
make  this  procedure  available  promptly. 
Provision  3  v\  as  implemented  via 
memorandum  in  1995. 

History  of  the  Provisions  and  Changes 
Being  Implemented 

No  changei  are  being  made  to 
Provision  1.  The  changes  being  made  to 
Provisions  2  ^d  3  are  in  response  to 
statutory  chajiges  and  the  experience 
gained  from  Operating  the  Provisions  via 
policy  memorandum. 

Under  curnent  regulations  for 
Provision  2,  schools  that  elect:  (a)  To 
serve  reimbursable  meals  at  no  charge  to 
all  children  fcr  3  successive  school 
years  regardless  of  the  household's 
ability  to  paj,  and  (b)  to  pay  the 
difference  beftween  the  meal  service 
costs  and  tht  Federal  reimbursement, 
from  sources  other  than  Federal  funds, 
may  conduc  public  notification  and 
make  eligibi  ity  determinations  once 
every  3  schoil  years.  During  the  first 
year  of  the  3  year  cycle  (the  base  year), 
free  and  redi  iced  price  eligibility 
determinatic  ns  are  made  and  daily  meal 
coimts  are  ta  ken  according  to  the 
eligibility  status  of  the  child  served, 
even  though  all  meals  are  served  at  no 
charge.  In  th  a  second  and  third  year  of 
the  cycle,  sc  lools  are  not  required  to 


coimt  meals  by  type.  Instead,  they 
submit  claims  based  on  the  total  number 
of  meals  served  each  month.  The 
school's  reimbursement  amount  is 
determined  by  applying  the  percentages 
of  free,  reduced  price  and  paid  meals 
served  during  the  corresponding  month 
of  the  first  year  to  the  total  meal  coimt 
for  the  claim  month. 

Section  111  of  Public  Law  103-448, 
the  Healthy  Meals  for  Healthy 
Americans  Act  of  1994,  enacted  on 
November  2. 1994.  amended  section 
11(a)(1)(C)  of  the  NSLA  to  allow  an 
extension  to  the  initial  3-year  Provision 
2  cycle  by  an  additional  2  years  if  the 
school  food  authority  established, 
through  available  and  approved 
socioeconomic  data,  that  the  income 
level  of  the  population  of  the  school 
remained  stable  since  bee  and  reduced 
price  applications  were  taken.  These 
extensions  were  limited  to  those  schools 
participating  under  Provision  2  on 
November  2, 1994.  Subsequently, 
section  704(a)  of  Public  Law  104-193. 
the  Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996. 
enacted  August  22,  1996,  removed  the 
November,  1994  limitation  so  that  any 
Provision  2  school  could  extend  the 
initial  3-year  cycle  an  additional  2  years 
with  subsequent  5-year  cycles  provided 
the  available  and  approved 
socioeconomic  data  established  that  the 
income  level  of  the  school's  population 
has  remained  stable.  At  the  end  of  the 
3  year/2year  cycle,  and  each  subsequent 
5-year  cycle,  the  State  agency  could 
approve  an  extension  of  Provision  2 
procediu^s  if  the  school  food  authority 
established  that  the  income  level  of  the 
school's  population  remained  stable 
when  compared  with  the  income  level 
of  the  school's  population  diuing  the 

base  year. 

Section  103  of  Public  Law  105-336, 
the  William  F.  Goodling  Child  Nutrition 
Reauthorization  Act  of  1998.  enacted  on 
October  31. 1998,  amended  section 
11(a)(1)(C)  and  (D)  of  the  NSLA  to  make 
the  period  of  operation  for  Provision  2 
consistent  with  that  of  Provision  3.  The 
statute  eliminated  Provision  2's  initial 
3-year  cycle.  2-year  extension  and 
subsequent  5-year  extensions.  As  a 
result  of  Public  Law  105-336.  the  initial 
cycle  for  operating  Provision  2  is  now 
4  years.  In  addition.  State  agencies  may 
grant  extensions  to  operate  Provision  2 
for  an  additional  4  years  in  those 
schools  where  the  available  and 
approved  socioeconomic  data  identifies 
that  the  income  level  of  the  school's 
population  has  remained  stable.  Schools 
currently  operating  Provision  2  must 
finish  their  cycle  xmder  previous 
requirements  and  the  new  4-year 
timeframe  will  be  effective  upon 


application  for,  and  approval  of.  an 
extension. 

Public  Law  103-448  added  a  new 
alternative.  Provision  3.  to  section 
11(a)(1)(E)  of  the  NSLA.  Under 
Provision  3,  schools  elect  to  serve 
reimbursable  meals  at  no  charge  to  all 
children  for  a  period  of  4  successive 
school  years.  Provision  3  schools 
receive  the  level  of  Federal  cash  and 
commodity  assistance  paid  to  them  for 
the  last  year  in  which  they  made 
eligibility  determinations,  known  as  the 
base  year,  adjusted  annually  to  reflect 
changes  in  enrollment  and  inflation. 
The  implementation  of  Provision  3  does 
not  affect  a  school  food  authority's 
receipt  of  bonus  commodities.  At  the 
end  of  the  4-year  cycle  (not  including 
the  base  year)  and  each  subsequent  4- 
year  cycle,  the  State  agency  may 
approve  an  extension  of  Provision  3 
procedures  if  the  school  food  authority 
can  establish  that  the  income  level  of 
the  school's  population  remained 
consistent  with  the  income  level  of  the 
population  of  the  school  during  the  base 
year.  The  school  food  authority  of  a 
school  implementing  Provision  3  must 
use  available  and  approved 
socioeconomic  data  and  submit  the  data 
to  their  State  agency  for  approval. 
(Approved  data  somces  are  discussed 
later  in  this  preamble.) 

An  analysis  of  this  proposed  rule 
identified  that  it  would  offer  significant 
benefits  for  school  food  authorities  and 
households.  During  non-base  years, 
school  food  authorities  of  schools 
operating  under  Provisions  2  and  3 
would  experience  a  significant 
reduction  of  administrative  burdens 
associated  with  making  eligibility 
determinations,  coimting  meals  by  type 
[iiee,  reduced  price  and  paid),  operating 
a  payment  system  for  children  eligible 
for  reduced  price  and  paid  meals  and 
conducting  verification.  Similarly, 
households  with  children  enrolled  in 
schools  under  Provision  2  or  Provision 
3  would  not  be  required  to  submit 
paperwork  documenting  their 
eligibility. 

The  analysis  also  finds  that  State 
agencies  would  experience  some 
additional  burden  through  this  rule  due 
to  the  responsibility  of  making 
extension  determinations  and  reporting 
information  on  usage  of  Provision  2  and 
Provision  3  and  possibly  having  to 
report  information  on  extension 
determinations.  The  analysis  asserts  that 
once  State  agencies  and  school  food 
authorities  are  accustomed  with 
Provisions  2  and  3,  the  extension 
determination  burden  on  State  agencies 
♦  would  be  minimal  and  the  reporting 
burdens  would  be  noticeable,  but  not 
significant.  However,  the  significant 


Federal  Register /Vol.  65.  No.  25 /Monday.  February  7,  2000  /  Proposed  Rules 


5793 


reduction  in  burdens  by  eliminating 
eligibility  determinations,  meal  coimts 
by  type,  verification  and  a  payment 
system  for  reduced  price  and  full  price 
meals  offsets  the  insignificant  increase 
in  burdens  associated  with  extension 
determinations. 

The  remainder  of  this  preamble 
discusses  the  proposed  changes  to  the 
regulations  to  reflect  the  extensions  for 
Provision  2  schools  and  to  codify  the 
implementation  of  Provision  3. 

Definitions 

Section  245.2(f-2),  Operating  day, 
would  be  added  to  the  definitions  to 
define  an  operating  day  as  a  day  that 
reimbursable  meals  are  offered  to 
eligible  students  under  the  National 
School  Lunch  Program  or  School 
Breakfast  Program. 

Section  245. 2(j),  Special  assistance 
certification  and  reimbursement 
alternatives,  would  be  amended  to 
remove  the  reference  to  "two"  optional 
alternatives  and  replace  it  with  "three" 
optional  alternatives. 

Provision  2 

Section  245.9(b),  Provision  2,  of  this 
proposed  rule  would  restate  the  existing 
regulatory  language  although  a  niunber 
of  editorial  changes  would  be  made  to 
parallel  the  new  Provision  3,  including 
the  addition  of  a  definition  of 
"Provision  2  base  year".  The  proposal 
would  define  the  Provision  2  base  year 
to  mean  the  last  year  for  which 
eligibility  determinations  were  made 
and  meal  counts  by  type  were  taken  or 
the  year  in  which  a  school  conducted  a 
streamlined  base  year  as  ouUined  imder 
§  245.9(c)(2)(iii).  Under  a  Provision  2 
base  year,  schools  would  offer 
reimbursable  meals  to  all  students  at  no 
charge.  The  Provision  2  base  year  would 
be  included  in  the  4-year  cycle.  The 
Department  would  take  this  opportunity 
to  provide  Provision  2  schools  with 
additional  areas  of  flexibility  as 
discussed  below. 

Section  245.9(b)(1),  Free  meals,  would 
clarify  that  schools  participating  imder 
Provision  2  must  serve  reimbursable 
meals,  as  determined  by  a  point  of 
service  observation,  to  all  participating 
children  at  no  charge. 

Section  245.9(b)(2),  Cost  differential, 
would  restate  the  existing  requirement 
that  the  school  food  authority  of  a 
school  participating  in  Provision  2  must 
pay,  with  funds  from  non-Federal 
sources,  the  difference  between  the  cost 
of  serving  meals  at  no  charge  to  all 
participating  children  and  Federal 
reimbursement. 

Section  245.9(b)(3),  Meal  counts. 
would  set  forth  the  meal  counting 
methodology  for  Provision  2.  Paragraph 


(b)(3)(i).  Monthly  percentages,  would 
restate  the  existing  meal  coimt  provision 
which  converts  the  monthly  meal 
counts,  by  type,  in  the  first  year  into 
percentages  which  are  then  applied  to 
the  total  counts  for  the  corresponding 
months  in  the  second,  third  and  fourth 
consecutive  years  and  in  years  for 
which  extensions  of  Provision  2  have 
been  granted.  Paragraph  (b)(3)(ii). 
Annual  percentages,  would  add  a  new 
method  of  meal  claiming  based  on 
annual  percentages. 

Under  the  annual  percentages  option, 
the  actual  number  of  all  meals  served, 
by  type,  during  the  base  year  would  be 
converted  to  an  annual  percentage  for 
each  type  of  meal.  Schools  that  begin 
Provision  2  at  a  point  in  time  other  than 
the  beginning  of  a  school  year  would  be 
required  to  complete  the  equivalent  of  a 
full  school  year  to  develop  annual 
percentages.  For  example,  a  school 
implementing  Provision  2  in  January 
and  continuing  through  June  of  one 
school  year,  would  be  required  to  take 
applications  and  obtain  meal  coimts  by 
type  for  September  through  December  of 
the  following  school  year  in  order  to 
develop  annual  percentages  for  each 
meal  type.  These  three  percentages 
would  then  be  multiplied  by  the  total 
number  of  all  meals  served  (free, 
reduced  price  and  paid)  in  each  month 
of  the  second,  third  and  fourth 
consecutive  school  years,  and  in  years 
for  which  extensions  of  Provision  2 
have  been  granted,  in  order  to  calculate 
reimbursement  claims  for  free,  reduced 
price  and  paid  meals  each  month. 


Extension  of  Provision  2 

Under  §  245.9(c),  Extension  of 
Provision  2,  of  this  proposed  rule,  State 
agencies  may  authorize  a  school  food 
authority  to  continue  imder  Provision  2 
without  taking  new  free  and  reduced 
price  applications  and  daily  meal 
counts  by  type.  Schools  approved  for 
Provision  2  would  continue  to  use  the 
claiming  percentages  calculated  during 
the  most  recent  base  year. 

State  agencies  would  be  allowed  to 
grant  such  an  extension  of  Provision  2 
if  the  school  food  authority  could 
establish  through  available  and 
approved  socioeconomic  data  that  the 
income  level  of  the  school  population, 
as  adjusted  for  inflation,  remained 
stable,  declined  or  had  only  negligible 
improvement  since  free  and  reduced 
price  applications  and  meal  counts  by 
type  were  taken  in  the  most  recent  base 
year.  (The  terms  "negligible 
improvement"  and  "approved  data 
sources"  are  discussed  later  in  this 
preamble.)  State  agencies  would  be 
responsible  for  reviewing  all  available 
and  approved  socioeconomic  data 


submitted  by  school  food  authorities 
requesting  an  extension.  Prior  to 
granting  or  denying  an  extension.  State 
agencies  would  be  required  to  evaluate 
the  data  to  determine  whether  it  is 
reflective  of  the  school's  population, 
provides  equivalent  data  for  both  the 
base  year  and  the  last  year  of  the  current 
cycle,  and  demonstrates  that  the  income 
level  of  the  school's  population,  as 
adjusted  for  inflation,  remained  stable, 
declined  or  had  only  negligible 
improvement. 

State  agencies  would  not  be  allowed 
to  approve  an  extension  for  those 
schools  for  which  the  available  and 
approved  socioeconomic  data  did  not 
reflect  the  school's  population,  was  not 
equivalent  data  for  the  base  year  and 
last  year  of  the  current  cycle  or 
indicated  more  than  a  negligible 
improvement  in  the  income  level  of  the 
school's  population  after  adjusting  for 
inflation.  (The  term  "negligible 
improvement"  is  discussed  later  in  this 
preamble.)  Such  schools  would  be 
required  to:  (1)  Return  to  standard  meal 
counting  and  claiming  procedures;  (2) 
establish  a  new  Provision  2  base  year  by 
taking  new  free  and  reduced  price 
applications,  making  new  free  and 
reduced  price  determinations  and 
counting  meals  as  described  in 
§  245.9(b);  (3)  establish  a  new  Provision 
2  base  year  by  using  the  streamlined 
process  as  described  in  §  245.9(c)(2)(iii); 
or,  (4)  establish  a  new  Provision  3  base 
year  or  streamlined  base  year  as 
described  in  §  245.9(d)  and  (e)(2)(iii). 

Under  the  option  presented  in 
paragraph  (c)(2)(ii).  Establish  a  new  base 
year,  schools  electing  to  continue  to 
operate  Provision  2  would  be  allowed  to 
establish  a  new  Provision  2  base  year  by 
taking  new  free  and  reduced  price 
applications,  making  new  eligibility 
determinations  and  taking  meal  counts, 
by  type,  for  the  first  year  of  the  new 
Provision  2  cycle.  These  meal  counts 
would  be  converted  into  claiming 
percentages  pursuant  to  §  245.9(b)(3). 
These  percentages  would  then  be  used 
for  the  purpose  of  claiming 
reimbursement  in  the  remaining  years  of 
the  4  year  cycle  and  any  extensions. 

Alternately,  paragraph  (c)(2)(iii). 
Establish  a  streamlined  base  year, 
would  permit  a  streamlined  application 
process  for  schools  with  changed 
socioeconomic  data  that  choose  to 
continue  to  operate  Provision  2  or  begin 
operating  Provision  3.  In  lieu  of  taking 
new  free  and  reduced  price  applications 
fqr  the  enrolled  population,  such 
schools  could,  in  accordance  with 
guidance  established  by  FTnIS,  determine 
program  eligibility  on  the  basis  of 
household  size  and  income  for  a 
statistically  valid  portion  of  the  school's 
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enrollment  as  af  October  31.  or  other 
date  approved  by  the  State  agency,  of 
the  first  year  c  f  the  new  cycle.  Using  the 
data  obtained  from  the  sample, 
enrollment  ba$ed  claiming  percentages 
woidd  be  developed  and  applied  to  total 
daily  meal  counts  of  reimbursable  meals 
at  the  point  of]  service.  These 
percentages  represent  the  proportion  of 
the  school's  papulation  that  are  eligible 
for  free,  reduced  price  and  paid  meals. 
These  enrollnjent  based  claiming 
percentages  wjould  then  be  used  for  each 
year  of  the  new  cycle  and  any 


extensions 

Finally,  p 
a  Provision  3 


[graph  (c)(2)(iv).  Establish 

_  . ^)ase  year,  would  permit 

schools  with  (Jhanged  socioeconomic 
conditions  to  bonvert  to  Provision  3. 
Schools  electiig  to  convert  to  Provision 
3  would  be  allowed  to  establish  a 
Provision  3  b4se  year  by  taking  new  free 
and  reduced  Orice  applications,  making 
new  eligibilit; '  determinations  and 
taking  meal  cl  timts,  by  type,  for  the  first 
year  of  the  ne  iv  Provision  3  cycle  by 
using  the  pro(  ;edures  outlined  in 
§  245.9(d)  or  liy  using  the  streamlined 
base  year  pro(  :edures  set  forth  in 
§245.9(e)(2)(iii). 

Provision  3 

Under  §  24li.9(d),  Provision  3,  of  this 
proposed  rul« ,  schools  implementing 
Provision  3  w  ould  be  required  to  serve 
reimbursable  meals  at  no  charge  to  all 
participating  children  in  the  school  for 
up  to  4  succe  isive  school  years.  Schools 
would  be  req  lired  to  continue  serving 
complete  mei  ils  that  meet  the 
requirements  for  reimbursement  during 
the  successivj  years.  Provision  3 
schools  woul  i  receive  Federal  cash  and 
commodity  a  ssistance  at  the  same  level 
as  the  school  received  in  the  base  year, 
as  adjusted  a  mually  for  erux)llment, 
inflation  and 'if  applicable,  operating 
days  when  tl  e  difference  in  operating 
days  affects  t  le  number  of  meals.  This 
proposed  ml  s  would  define  the  term 
base  year  to  i  nean  the  last  year  for 
which  eligibi  lity  determinations  were 
made  and  m(  tal  coimts  by  type  were 
taken  or  the  rear  in  which  a  school 
conducted  a  streamlined  base  year  as 
outlined  in  §  245.9(e)(2)(iii).  The 
Provision  3  I  ase  year  immediately 
precedes,  an  i  is  not  included  in,  the  4- 
year  cycle.  R  Bimbursable  meals  may  be 
offered  to  all  students  at  no  charge  or 
students  elig  ible  for  reduced  price  and 
paid  meals  r  lay  be  charged  for  meals 
diu-ing  the  P  rovision  3  base  year.  School 
food  authori  ;ies  are  encouraged  to 
consider  off(  ring  all  meals  at  no  charge 
during  the  b  ise  year  in  order  to 
optimize  pai  ticipation  and  develop  a 

level  of  cash  and  conunodity  assistance 
that  may  be  more  reflective  of 


participation  during  successive  years. 
This  proposed  rule  would  also  require 
upward  and  downward  adjustments  to 
be  made  in  those  school  years  when  the 
number  of  operating  days  in  the  current 
year  differs  from  the  number  of 
operating  days  in  the  base  year  and  the 
difference  affects  the  number  of  meals. 
These  adjustments  are  further  discussed 
under  §  245.9(d)(4). 

To  participate  as  a  Provision  3  school, 
several  conditions  would  apply. 
Paragraph  (d)  sets  forth  these  operating 
conditions.  Commenters  are  asked  to 
pay  particular  attention  to  these 
operating  conditions  and  address  their 
feasibility  in  written  comments  to  this 
rulemaking. 

Paragraph  (d)(1).  Free  meals,  would 
require  participating  schools  to  serve 
reimbiusable  meals,  as  determined  by  a 
point  of  service  observations,  to  all 
participating  children  at  no  charge 
during  non-base  years  of  operation. 
Paragraph  (d)(2),  Cost  differential, 
woidd  require  the  school  food  authority 
of  a  participating  school  to  pay.  with 
funds  from  non-Federal  sources,  the 
difference  between  the  cost  of  serving 
meals  at  no  charge  to  all  participating 
children  and  the  establishment  of 
Federal  reimbursement. 

Paragraph  (d)(3).  Meal  counts,  would 
require  schools  to  take  daily  meal 
counts  of  reimbursable  meals  at  the 
point  of  service  diuing  the  non-base 
years  of  operation.  Commenters  should 
note  that  this  provision  would  require 
total  meal  counts  at  the  point  of  service, 
not  meal  coimts  by  eligibility  category. 

Unlike  the  standard  meal  counting 
system  and  Provision  2,  these  meal 
counts  would  not  provide  the  basis  for 
financial  assistance  under  Provision  3. 
However,  the  Department  believes  that 
total  meal  counts  at  the  point  of  service 
remain  a  good  management  tool. 
Obtaining  meal  counts  would  provide  a 
system  to  evaluate  whether  there  has 
been  a  decline  in  participation, 
compared  to  the  base  year,  even  though 
a  school  food  authority  would  continue 
to  receive  the  same  level  of 
reimbursement  and  commodities  as 
their  base  year  (adjusted  for  inflation, 
eruollment  and  operating  days  if  the 
difference  in  operating  days  affects  the 
number  of  meals).  Such  a  decline  in 
participation  may  be  indicative  of 
decreased  meal  quality  and  would 
require  the  State  agency  to  consider 
providing  technical  assistance.  For  this 
reason,  this  proposed  rule  would 
require  meal  counts  to  be  retained  at  the 
local  level  per  §  245.9(g). 

Records  of  such  counts  would  be 
required  to  be  maintained  for  the  period 
of  time  specified  under  paragraph  (g). 
The  submission  of  the  total  daily  meal 


counts  on  the  school  food  authority's 
Claim  for  Reimbursement  or  through 
other  means  could  be  required  by  the 
State  agency  if  the  State  agency  believed 
that  submission  of  such  data  would 
enhance  program  integrity.  In  addition, 
school  food  authorities  must  establish  a 
system  of  oversight  using  the  daily  meal 
counts  to  ensiu-e  that  participation  has 
not  declined  significanUy  from  base 
year.  If  participation  declines 
significantly,  die  school  food  authority 
shall  provide  the  school  with  technical 
assistance,  adjust  the  level  of  financial 
assistance  received  through  the  State 
agency  or  return  the  school  to  standard 
application  and  meal  coimting 
procediures,  as  appropriate. 

The  Department  also  recognizes  that 
there  may  be  situations  in  residential 
child  care  institutions  (RCCIs)  where 
meal  coimts  would  not  be  necessary  for 
a  system  operating  under  Provision  3. 
For  example,  an  RCCI  may  have  a  fixed 
number  of  children  enrolled  and  be  a 
closed  campus  with  a  pre-plate  meal 
service.  In  such  a  case,  the  RCCI  may 
not  experience  a  change  in  enrollment 
or  participation  from  year-to-year  and 
would  not  need  to  obtain  total  daily 
meal  counts.  Therefore,  the  Department 
would  provide  State  agencies  the 
discretion  to  approve  such  sites  for 
Provision  3  without  the  requirement  to 
obtain  a  total  daily  meal  count  during 
"non-base"  years  of  operation. 

Paragraph  (d)(4).  Annual  adjustments. 
would  require  the  State  agency  or 
school  food  authority  to  make  annual 
adjustments  for  enrollment  and  inflation 
to  the  total  Federal  cash  and  commodity 
assistance  received  by  a  Provision  3 
school  in  the  base  year.  The  armual 
adjustments  for  enrollment  would  be 
effected  by  comparing  the  school's 
current  year  enrollment  as  of  October 
31,  to  the  school's  base  year  enrollment 
as  of  October  31.  The  adjustments 
would  reflect  the  changes  in  the  number 
of  children  with  access  to  the 
program(s).  Stale  agencies  would  be 
responsible  for  checking  actual 
enrollment  annually  on  October  31  of 
each  year  against  the  October  31 
enrollment  for  the  base  year  in  order  to 
determine  any  changes  that  must  be 
made  in  reimbursement  and  the  value  of 
commodities  for  the  school  year.  The 
State  agency  would  be  allowed  to 
approve  the  use  of  data  from  an 
alternate  date  if  it  is  determined  to  be 
a  more  accurate  reflection  of  the 
school's  enrollment  or  if  it 
accommodates  the  reporting  system  in 
effect  for  that  State  agency.  In  addition. 
State  agencies  could,  at  their  discretion, 
make  additional  adjustments  to  a 
participating  school's  enrollment  more 
frequently  than  once  per  school  year.  If 
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more  frequent  enrollment  adjustments 
were  calculated,  it  would  be  required  to 
be  applied  for  both  upward  and 
downward  adjustments.  The 
adjustments  to  enrollment  would  begin 
with  the  month  the  enrollment  data  is 
collected  and  applied  to  any 
outstanding  Claims  for  Reimbursement. 

The  Department  adjusts  the  rates  of 
reimbursement  for  meals  served  in 
schools  annually  to  reflect  changes  in 
inflation.  Therefore,  the  adjustment  for 
inflation  for  the  Provision  3  school 
meals  would  automatically  occur  when 
the  school  food  authority's  adjusted 
meal  coimts  would  be  processed 
through  the  State  agency's  claim 
payment  system  using  updated 
reimbiu-sement  rates.  The  formula  for 
calculating  commodity  assistance  would 
remain  unchanged. 

Paragraph  (d)(4)  also  would  require  an 
adjustment  for  the  nimiber  of  operating 
days  to  the  extent  that  the  number  of 
operating  days  in  the  ciurent  school 
year  differs  from  the  number  of 
operating  days  in  the  base  year  and  the 
difference  affects  the  number  of  meals. 
Under  this  paragraph  (dK4),  State 
agencies  would  be  required  to  make  an 
upward  adjustment  to  the  level  of  cash 
and  commodity  assistance  for  any  "non- 
base"  school  year  in  which  the  niunber 
of  operating  days  is  more  than  the 
number  of  operating  days  in  the  base 
year  and  the  difference  in  operating 
days  affects  the  number  of  meals. 
Similarly,  paragraph  (d)(4)  would 
require  State  agencies  to  make  a 
downward  adjustment  to  the  level  of 
cash  and  commodity  assistance  for  any 
"non-base"  school  year  in  which  the 
niunber  of  operating  days  is  less  than 
the  number  of  operating  days  in  the  base 
year  and  the  difference  affects  the 
number  of  meals.  No  operating  day 
adjustment  would  be  required  if  the  - 
number  of  operating  days  in  a  non-base 
year  is  the  same  as  the  number  of 
operating  days  in  the  base  year.  Under 
this  proposed  rule,  operating  days 
means  those  days  that  meals  are  offered 
to  eligible  chilcfren  under  the  National 
School  Lunch  Program  or  School 
Breakfast  Program. 

Paragraph  ^)(4)  would  allow  two 
methods  for  malting  adjustments  to  the 
■  base  year  level  of  assistance  as  a  result 
of  differences  in  the  number  of 
operating  days  between  the  base  year 
and  subsequent  years  when  the 
difference  in  operating  days  affects  the 
number  of  meals,  hi  cases  where  the 
school  food  authority  would  be  paid 
based  on  meal  counts  (i.e.,  base  year 
meal  coimts  adjusted  by  enrollment). 
State  agency  or  local  officials  would 
multiply  the  average  daily  meals 
claimed,  by  type,  for  the  current  school 


year  by  the  difference  in  the  number  of 
serving  days  between  the  base  year  and 
the  current  school  year.  The  resulting 
adjustments  would  be  reflected  in  the 
final  Claim  for  Reimbursement 
submitted  by  the  school  food  authority 
for  the  school  year  or  on  the  respective 
monthly  Claim  for  Reimbursement. 
When  making  monthly  adjustments, 
each  month's  Claim  for  Reimbursement 
would  be  adjusted  for  changes  in  the 
number  of  operating  days  between  the 
month  being  reported  in  the  current 
year  and  the  corresponding  month  of 
the  base  year.  In  cases  where  the  school 
food  authority  would  be  paid  the  value 
of  base  year  assistance.  State  agency  or 
local  officials  would  multiply  the  dollar 
amount  otherwise  payable  (i.e.,  the  base 
year  level  of  assistance  as  adjusted  by 
enrollment  and  inflation)  by  the  ratio  of 
the  number  of  operating  days  in  the 
current  year  to  the  number  of  operating 
days  in  the  base  year.  Such  adjustments 
could  also  be  made  on  a  monthly  basis. 

Paragraph  (d)(5).  Reporting 
requirements,  would  require  the  State 
agency  to  submit  to  the  Department  on 
the  monthly  FNS-10,  the  Report  of 
School  Program  Operations,  the  number 
of  meals,  by  type,  as  an  adjustment  to 
base  year  meal  counts  (adjusted  for 
enrollment  and,  if  applicable,  operating 
days)  or  the  number  of  meals,  by  type, 
constructed  to  reflect  the  adjusted  level 
of  cash  assistance. 

This  proposed  rule  outlines  two 
methods  to  effect  payment  of 
reimbursement  for  Provision  3  schools. 
The  preferred  method  would  be  for 
State  agencies  or  school  food  authorities 
to  make  adjustments  to  school  food 
authorities  base  year  meal  counts  on  the 
monthly  Claim  for  Reimbursement. 
Changes  due  to  enrollment  and/or 
operating  days  would  be  reflected  in  the 
adjusted  meal  counts  and  inflation 
would  be  automatically  adjusted  by  the 
State  agency's  pajrment  system  using  the 
annually  updated  reimbursement  rates. 
A  second  option  would  be  for  State 
agencies  to  provide  the  same  level  of 
cash  assistance  as  the  base  year, 
adjusted  for  enrollment,  operating  days 
and  inflation. 

Under  paragraph  (e).  Extension  of 
Provision  3,  of  this  proposed  rule,  the 
State  agency  could  allow  a  school  to 
continue  under  Provision  3  for 
subsequent  4-year  periods  without 
taking  new  applications  and  daily  meal 
counts  by  t)Tje.  State  agencies  would  be 
able  to  grant  an  extension  of  Provision 
3  if  the  school  food  authority  could 
establish,  through  available  and 
approved  socioeconomic  data,  that  the 
income  level,  as  adjusted  for  inflation, 
of  the  population  of  the  school 
remained  stable,  declined,  or  had  only 


negligible  improvement  since  the  most 
recent  base  year.  The  school  food 
authority  of  a  school  implementing 
Provision  3  would  be  required  to  use 
available  and  approved  socioeconomic 
data  and  submit  the  data  to  thefr  State 
agency  for  approval.  (Approved  data 
sources  are  discussed  later  in  this 
preamble).  These  schools  would 
continue  to  receive  reimbursement  and 
commodity  assistance  at  the  same  level 
as  the  school  received  in  the  base  year, 
adjusted  for  changes  in  inflation, 
enrollment  and,  if  apphcable,  operating 
days. 

State  agencies  would  not  be  allowed 
to  approve  an  extension  for  those 
schools  in  which  the  available  and 
approved  socioeconomic  data  does  not 
reflect  the  school's  population,  was  not 
equivalent  data  or  the  data  indicated 
more  than  a  negligible  improvement  in 
the  income  level  of  the  school 
population,  as  adjusted  for  inflation. 
Such  schools  would  be  required  to:  (1) 
Return  to  standard  meal  counting  and 
claiming  procedures;  (2)  establish  a  new 
Provision  3  base  year  as  described  in 
§  245.9(d);  (3)  establish  a  new  Provision 
3  base  year  by  using  the  streamlined 
process  as  described  in  §245.9(e)(2)(iii); 
or,  (4)  establish  a  new  Provision  2  base 
year  or  streamlined  base  year  as 
described  in  §  245.9(b)  and  (c)(2)(iii). 

Paragraph  (e)(2)(iii).  Establish  a 
streamlined  base  year,  would  permit  a 
streamlined  application  process  for 
schools  with  changed  socioeconomic 
data  that  choose  to  continue  to  operate 
under  Provision  3.  In  lieu  of  taking  new 
free  and  reduced  price  applications  for 
the  enrolled  population,  such  schools 
could,  in  accordance  with  guidtuce 
established  by  the  Secretary,  determine 
program  eligibility  on  the  basis  of  family 
size  and  income  for  a  statistically  valid 
portion  of  the  school's  enrollment  as  of 
October  31,  or  other  date  approved  by 
the  State  agency.  Using  the  data 
obtained  from  the  sample,  enrollment- 
based  claiming  percentages  would  be 
developed  and  applied  to  total  daily 
meal  counts  of  reimbursable  meals  at 
the  poftit  of  service  during  the  new  base 
year.  Schools  choosing  to  implement  the 
streamlined  base  year  for  Provision  3 
would  be  required  to  offer  meals  at  no 
charge  to  all  participating  students 
during  the  newly  established  base  year. 
In  the  subsequent  4-year  period,  the 
school  would  continue  to  receive 
reimbursement  and  commodity 
assistance  at  the  same  level  as  the 
school  received  in  the  newly  established 
streamlined  base  year,  adjusted  for 
changes  in  inflation,  enrollment  and,  if 
applicable,  operating  days. 

Paragraph  (e)(2)(iv).  Establish  a 
Provision  2  base  year,  would  allow 
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schools  which  were  not  approved  for  an 
extension  of  Prpvision  3  to  establish  a 
Provision  2  base  year  or  Provision  2 
streamlined  bale  year. 

Approved  Dat(^  Sources 

Paragraphs  {|:)(1)  and  {e)(l)  of  §245.9 
of  this  proposed  rule  would  permit 
Provision  2  and  Provision  3  school  food 
authorities  to  use  available  and 
approved  socioeconomic  data  to 
determine  whalher  the  income  level  of 
the  school  population,  as  adjusted  for 
inflation,  remained  consistent  with  the 
income  level  of  the  population  of  the 
school  in  the  list  school  year  for  which 
the  school  accepted  applications  (i.e., 
the  base  year),  i 

Pre-approve^  sources  of 
socioeconomiq  data  woidd  include  local 
data  developed  or  collected  by  city  or 
county  zoning  and  economic  planning 
offices  or  unemployment  data  for  the 
area  from  whidh  the  school  draws 
attendance  wmch  measxires  the  stability 
of  the  income  level  of  the  school's 
population.  Local  food  stamp  data  could 
also  be  used.  Because  schools  may 
determine  children  eligible  for  free 
meals  based  on  information  obtained 
directly  from  ^e  agency  administering 
food  stamps  that  the  children  are  from 
households  certified  to  receive  food 
stamps  (herealler  referred  to  as  "direct 
certification")]  a  school  that  had  been 
using  direct  certification  would  be 
allowed  to  produce  a  current  direct 
certification  rdster  for  the  school.  The 
percentage  of  enrolled  students  directly 
certified  during  the  base  year  would  be 
compared  to  tbe  percentage  of  enrolled 
students  currently  eligible  because  of 
their  participation  in  the  Food  Stamp 
Program  to  assess  whether  the  income 
level  of  the  school's  population 
remained  stabje.  {Since  this  method 
uses  food  staiip  participation  data,  and 
food  stamp  eligibility  standards  account 
for  inflation,  mis  method  woidd 
inherently  adjust  for  inflation). 
Additional  sources  include  Food 
Distribution  F  rogram  on  Indian 
Reservations  data,  statistical  sampling  of 
the  school's  population  using  the 
application  oi  equivalent  income 
measurement  process  and  the 
Temporary  Ajisistance  for  Needy 
Families  data  (provided  that  the 
eligibility  standards  were  the  same  or 
more  restrictive  in  the  base  year  as  the 
ciuxent  year  with  allowance  for 
inflation).      I 

If  a  school  food  authority  of  a 
participating  Bchool  would  like  to 
establish  the  ncome  level  of  the 
school's  popv  Jation  using  alternate 
sources  of  so<  lioeconomic  data,  the  use 
of  such  data  Jources  would  have  to  be 
approved  by  FNS.  The  school  food 


authority  of  a  participating  school 
would  submit  a  request  to  use  alternate 
soiut:es  of  socioeconomic  data  through 
their  State  agency  to  their  FNS  Regional 
Office  for  review  and  approval.  School 
food  authorities  would  be  required  to 
use  socioeconomic  data  reflective  of  the 
area  from  which  the  school  draws 
attendance  or  data  reflective  of  the 
school's  population.  In  selecting 
alternate  sources  of  socioeconomic  data, 
school  food  authorities  would  also  need 
to  consider:  (a)  Whether  the  data 
effectively  measiu^s  the  income  level  of 
the  school's  population  and  (b)  whether 
equivalent  data  is  available  for  both  the 
base  year  and  the  current  year. 
Generally,  census  data  would  only  be 
acceptable  if  it  provided  information 
reflective  of  botii  the  base  year  and  the 
current  year. 

Under  this  proposed  rule,  the  local 
school  food  authority  of  a  participating 
school  would  be  responsible  for 
collecting  and  evaluating  the 
socioeconomic  data  to  establish  that  the 
income  level  of  the  school's  population 
remained  stable,  declined  or  had  only 
negligible  improvement.  State  agencies 
would  be  responsible  for  reviewing  and 
approving  or  denying  the 
socioeconomic  data  as  submitted  by 
school  food  authorities.  FNS  Regional 
Offices  would  be  responsible  for 
approving  the  use  of  alternate  sources  of 
socioeconomic  data.  For  both  pre- 
approved  and  alternate  sources  of 
socioeconomic  data,  relative 
measiuements  (such  as  the  percentage 
of  families  living  below  the  Federal 
Poverty  Level  or  median  family  income) 
would  be  considered  a  better 
measurement  of  the  income 
composition  of  the  area  than  absolute 
measures  (such  as  the  niunber  of 
households  living  below  the  Federal 
Poverty  Level).  Under  this  proposed 
rule,  the  State  agency's  approval  of  an 
extension  would  allow  a  school  to 
continue  receiving  reimbursement 
through  one  of  the  alternate  meal 
counting  procedures.  Therefore,  State 
agencies  are  reminded  that,  under  this 
proposed  rule,  any  improper  payments 
resulting  from  a  State  agency's  approval 
of  extension  requests  would  be  subject 
to  the  recovery  provisions  of  §  210.19(c). 

Paragraphs  (cKl)(ii)  and  (e)(l)(ii) 
would  establish  that  the  income  level  of 
the  school  population  would  be 
considered  to  have  had  negligible 
improvement  if  there  is  a  5.0%  or  less 
improvement  over  the  base  year  (after 
adjusting  for  inflation)  in  the  level  of  the 
socioeconomic  indicator  which  is  used 
to  establish  the  income  level  of  the 
school's  population.  The  Department 
believes  that  "5.0%  or  less"  allows  for 
minor  fluctuations  in  data  and  at  the 


same  time  ensures  that  any  meaningful 
improvement  in  economic  conditions 
would  preclude  a  school  from  receiving 
an  extension. 

For  example,  74  percent  of  the 
school's  population  is  certified  to 
receive  food  stamps  in  the  base  year. 
Five  percent  of  74  percent  is  equal  to  3.7 
percentage  points  (.05  x  .74  =  .037). 
Therefore,  an  extension  may  be  granted 
if  the  percentage  of  the  population 
ciurentiy  certified  to  receive  food 
stamps  is  no  lower  than  70.3%  (.74 
-  .037  =  .703  or  70.3%).  Note  that 
roimding  rules  do  not  apply.  In  this 
example,  current  food  stamp  eligibility 
standards  account  for  inflation  so 
separate  inflationary  adjustments  would 
not  need  to  be  made. 

The  Free  and  Reduced  Price  Policy 
Statement 

Section  245.9(f),  Policy  statement 
requirement,  of  this  proposed  rule 
would  require  school  food  authorities  to 
amend  their  Free  and  Reduced  Price 
Policy  Statement  to  include  a  list  of  all 
schools  participating  in  Provision  1, 
Provision  2,  and  Provision  3  and,  for 
each  school,  the  initial  year  of 
implementing  the  provision,  the  years 
the  cycle  is  expected  to  remain  in  effect, 
the  year  the  provision  must  be 
reconsidered,  and  the  available  and 
approved  socioeconomic  data  that  will 
be  used  in  the  reconsideration. 
Additionally,  the  school  food  authority 
would  be  required  to  certify  that  the 
school  (s)  meet  the  criteria  for 
participating  in  the  special  assistance 
provisions,  as  specified  in  §  245.9,  as 
appropriate. 

Record  Retention 

Section  245.9(g),  Recordkeeping,  of 
this  proposed  nde  would  require  that 
school  food  authorities  of  schools 
participating  under  Provision  2  or 
Provision  3  retain  records  for  the  base 
year  and  succeeding  years  for  specified 
time  periods.  The  Department  believes 
that  it  is  imperative  that  accurate 
records  be  retained  by  the  school  food 
authority  of  a  school  implementing  one 
of  the  provisions.  Accordingly, 
paragraph  (g)  stipulates  that  the  failiue 
to  maintain  records  would  result  in  the 
State  agency  requiring  the  school  to 
return  to  standard  meal  coimting  and 
claiming  procediu-es  because  the  level  of 
federal  reimbursement  could  not  be 
justified.  The  failure  to  maintain  records 
could  also  result  in  fiscal  action.  Be 
aware  that  base  year  records  would  need 
to  be  retained  during  the  time  Provision 
2  or  Provision  3  is  in  force,  plus  3  years 
for  audit  or  review  purposes. 
Commenters  should  note  that  while 
base  year  records  would  be  retained  for 


Federal  Register /Vol.  65,  No.  25 /Monday.  February  7.  2000 /Proposed  Rules 


several  years,  other  records  such  as  free 
and  reduced  price  applications  and 
verification  dociunentation,  would  not 
be  generated  during  non-base  years  and, 
therefore,  would  provide  some  offset  to 
the  base  year  record  retention. 

Paragraph  (g)(1).  Base  year  records. 
would  require  school  food  authorities  of 
schools  participating  imder  Provision  2 
or  Provision  3  to  retain  all  records  as 
listed  in  §  210.15(b)  and  §  220.7(e) 
which  relate  to  the  base  year  and 
support  subsequent  year  earnings.  In 
addition,  enrollment  data  for  the  base 
year  would  have  to  be  retained  for 
schools  under  Provision  3.  Such  base 
year  records  would  be  required  to  be 
retained  during  the  period  the  provision 
is  in  effect,  including  all  extensions, 
plus  3  fiscal  years  after  the  submission 
of  the  last  Claim  for  Reimbursement  for 
the  fiscal  year  which  employed  base 
year  data.  For  example,  a  school  may 
have  established  a  Provision  2  base  year 
in  school  year  1998-99,  received  two  4- 
year  extensions,  then  returned  to 
standard  procedures  school  year  2010- 
11.  If  the  school  food  authority  of  the 
Provision  2  school  filed  the  final  Claim 
for  Reimbursement  for  fiscal  year  2010 
in  November  2010,  the  Provision  2  base 
year  records  would  be  required  to  be 
retained  until  November  2013  (or  longer 
if  there  are  open  audit  issues). 

School  food  authorities  that  conduct  a 
streamlined  base  year  would  be  required 
to  retain  all  records  related  to  the 
statistical  methodology  and  the 
determination  of  new  claiming 
percentages.  Such  records  would  have 
to  be  retained  during  the  period  the 
provision  is  in  effect,  including  all 
extensions,  plus  3  fiscal  years  after  the 
submission  of  the  last  Claim  for 
Reimbursement  for  the  fiscal  year  which 
employed  streamlined  base  year  data.  In 
either  case,  if  audit  findings  had  not 
been  resolved,  base  year  and  extension 
records  would  have  to  be  retained 
beyond  the  3-yeeir  period  as  long  as 
required  for  the  resolution  of  the  issues 
raised  by  the  audit. 

Paragraph  (g)(2).  Non-base  year 
records,  would  require  school  food 
authorities  of  schools  participating 
under  Provision  2  or  Provision  3  to 
retain  records  of  total  daily  meal  counts 
of  reimbursable  meals,  edit  checks,  on- 
site  review  documentation.  In  addition, 
school  food  authorities  of  schools 
participating  under  Provision  3  would 
be  required  to  retain  records  of  annual 
enrollment  data  which  is  used  to  adjust 
the  level  of  assistance  and  the  number 
of  operating  days  for  each  Provision  3 
school.  Such  records  would  have  to  be 
retained  for  three  years  after  submission 
of  the  final  Claim  for  Reimbursement  for 
the  fiscal  year.  School  food  authorities 
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which  receive  an  extension  of  a 
provision  would  be  required  to  retain 
records  of  the  available  and  approved 
socioeconomic  data  used  to  determine 
the  income  level  of  the  school's 
population  for  the  base  year  and  year(s) 
in  which  extension(s)  were  made.  State 
agencies  would  also  be  required  to 
retain  copies  of  all  records  of  the 
available  and  approved  socioeconomic 
data  which  was  used  to  determine  the 
income  level  of  a  school's  population 
for  any  school  granted  an  extension. 
Such  records  would  be  required  to  be 
retained  during  the  period  the  provision 
was  in  effect,  including  all  extensions, 
plus  3  fiscal  years  after  the  submission 
of  the  last  Claim  for  Reimbiusement  for 
the  fiscal  year  which  employed  base 
year  data.  If  audit  findings  have  not 
been  resolved,  records  would  have  to  be 
retained  beyond  the  3-year  period  as 
long  as  required  for  the  resolution  of  the 
issues  raised  by  the  audit. 

The  provisions  of  this  proposed  rule 
are  intended  to  affect  only  those 
reporting  or  recordkeeping  provisions 
associated  with  the  implementation  of 
Provision  2  or  Provision  3.  The 
reporting  and  recordkeeping 
requirements  associated  with  the 
implementation  of  7  CFR  parts  210  and 
220  which  are  unrelated  to  the 
implementation  of  Provisions  2  or  3 
would  remain  unchanged. 

Availability  of  Documentation 

Under  redesignated  §  245.9(h), 
Availability  of  documentation,  of  this 
proposed  rule,  school  food  authorities 
would  be  required  to  make 
documentation  available  for  piuposes  of 
monitoring  and  audit,  upon  request.  In 
addition,  upon  request  from  FNS, 
school  food  authorities  xmder  Provision 
2  or  Provision  3  or  a  State  agency  would 
be  required  to  submit  to  FNS  all  data 
and  dociunentation  used  in  granting 
extensions.  FNS  intends  to  review  such 
data  to  evaluate  the  procedures  for 
granting  extensions. 

Return  to  Standard  Procedures 

Under  redesignated  §  245. 9(i),  Return 
to  standard  meal  counting  and 
claiming,  of  this  proposed  rule,  the 
words  "in  the  following  year"  would  be 
removed  and  the  words  "at  any  time" 
would  be  added  in  their  place  to  permit 
schools  to  return  to  standard 
notification  and  application  procedures 
in  the  current  year  if  standard 
procedures  better  suit  the  school's 
program  needs. 

Puerto  Rico  and  Virgin  Islands 

Redesignated  §  245. 9(j),  Puerto  Rico 
and  Virgin  Islands,  of  this  proposed  rule 
would  be  amended  to  include  Provision 


3  by  adding  a  reference  to  paragraphs 
(c),  (d)  and  (e),  as  applicable. 

Statistical  Sampling 

Section  245.9(k),  Statistical  income 
measurements,  of  this  proposed  rule 
would  provide  the  minimum 
requirements  for  statistical  validity  for 
income  measurements  used  under  this 
section.  In  order  to  be  considered 
statistically  valid,  such  measiu^ments 
must  meet  five  standards.  First,  the 
sample  frame,  or  pool  of  students  from 
which  the  sample  of  students  will  be 
selected,  must  be  limited  to  enrolled 
students  who  have  access  to  the  school 
meals  program.  Second,  students  must 
be  randomly  selected  from  the  sample 
frame.  Third,  the  response  rate  to  the 
siu^ey  shall  be  at  least  80  percent.  This 
means  that  all  information  necessary  to 
compute  household  income  as  a 
percentage  of  the  poverty  level  shall  be 
collected  from  at  least  80  percent  of  the 
students  in  the  sample.  Fourth,  the 
number  of  households  that  complete  the 
survey  shall  be  sufficiendy  large  so  that 
it  can  be  asserted  with  95  percent 
confidence  that  the  true  percentage  of 
students  who  are:  (1)  Enrolled  in  the 
school;  (2)  have  access  to  the  school 
meals  program;  and  (3)  are  eligible  for 
fi«e  meals  is  within  plus  or  minus  2.5 
percentage  points  of  the  point  estimate 
determined  from  the  sample.  For 
example,  if  a  sample's  point  estimate  of 
the  percentage  of  students  who  are:  (1) 
Enrolled  in  the  school;  (2)  have  access 
to  the  school  meals  program;  and  (3)  are 
eligible  for  free  meals  is  85  percent  and 
the  95  percent  confidence  interval 
ranges  &t)m  84.2  percent  to  86.5 
percent,  then  it  can  be  asserted  with  95 
percent  confidence  that  the  interval  84.2 
percent  to  86.5  percent  contains  the  true 
percentage  of  students  eligible  for  free 
meals.  Fifth,  to  minimize  statistical  bias, 
data  from  all  households  that  complete 
the  survey  instrument  must  be  used 
when  calculating  enrollment  based 
claiming  percentages.  For  example,  if 
92%  of  randomly  selected  students 
responded  to  the  survey,  the  school 
could  not  discard  a  selection  of  12%  of 
the  respondents  to  bring  the  response 
rate  to  the  minimally  acceptable  rate  of 
80%. 

Action  by  State  Agencies  and  FNSROs 

Section  245.11,  Action  by  State 
agencies  and  FNSROs.  paragraph  (h)  of 
this  proposed  rule  would  require  the 
State  agency  to  take  action  to  ensure  the 
proper  implementation  of  Provisions  1 , 
2,  and  3.  State  agencies  would  be 
required  to  remind  schools  through 
written  notification,  sent  on  or  before 
February  15  of  the  fourth  year  of  a 
school's  cycle,  that  the  school  must 
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return  to  stand  ird  procedures  unless 
they  exercise  tte  option  to  request  an 
extension.  The  Department  is  proposing 
that  the  notice  be  sent  by  February  15 
to  allow  schooi  food  authorities 
sufficient  time  to  gather  appropriate 
data  to  request  an  extension  or  prepare 
for  returning  tci  standard  procedures,  a 
new  provision  or  a  streamlined  base 
year. 

Under  this  proposed  rule,  if  a  State 
agency  determ  ned  at  any  time  that  the 
school  or  schoi  )1  food  authority  did  not 
maintain  records  for  a  participating 
school,  the  State  agency  would  require 
the  school  to  return  to  standard 
application  and  meal  counting 
procedures.     ] 

In  addition,  a  State  agency  would  be 
required  to  take  action  if  it  determined 
at  any  time  thst:  (1)  The  school  or 
school  food  authority  did  not  correctly 
implement  Provision  1,  Provision  2  or 
Provision  3;  (20  meal  quality  declined 
because  of  the  j  implementation  of  the 
provision;  (3)  participation  in  the 
program  declined  over  time;  (4) 
eligibility  detanninations  were 
incorrectly  made;  or  (5)  meal  counts 
were  incorrectly  taken  or  incorrecdy 
applied.  State  agency  actions  could 
include  technical  assistance, 
adjustments  to  the  level  of  financial 
assistance  for  me  current  school  year,  or 
requiring  that  jthe  school  return  to 
standard  application  and  meal  coimting 
procedures,  as  appropriate. 

Paragraph  (h){4J,  State  agency 
recordkeeping ,  would  require  State 
agencies  to  rel  ain  records  of  the 
following  information  annually  for  the 
month  of  Octc  ber  and,  upon  request, 
submit  to  FNJ : 

1.  The  num  )er  of  schools  using 
Provision  2  ai  d  Provision  3  for  NSLP; 

2.  The  num  )er  of  schools  using 
Provision  2  ar  d  Provision  3  for  SBP 

only; 

3.  The  num  )er  of  extensions  granted 
to  schools  usi  ag  Provision  2  or 
Provision  3  di  iring  the  previous  school 
year; 

4.  The  number  of  extensions  granted 
diuing  the  previous  year  on  the  basis  of 
Food  Stamp/FDPIR  data; 

5.  The  nirni  ser  of  extensions  granted 
during  the  pr  tvious  year  on  the  basis  of 
Temporary  A  jsistance  for  Needy 
Families  (TA  'JF)  data; 

6.  The  nun  ber  of  extensions  granted 
during  the  pr  svious  year  on  the  basis  of 
local  data  col  ected  by  the  city  or  coimty 
zoning  and  economic  planning  office; 

7.  Tne  num  ber  of  extensions  granted 
during  the  pr  3vious  year  on  the  basis  of 
applications  collected  from  enrolled 
students; 

8.  The  nun  ber  of  extensions  granted 
during  the  pr  svious  year  on  the  basis  of 


statistically  valid  surveys  of  enrolled 
students;  and 

9.  The  number  of  extensions  granted 
diuing  the  previous  year  on  the  basis  of 
alternate  data  as  approved  by  the  State 
agency's  respective  FNS  Regional 
Office. 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  under  Executive 
Order  12866. 


Public  Law  104-4 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  Food  and  Nutrition  Service 
generally  prepares  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  residt  in 
expenditures  to  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of  the 
UMRA  generally  requires  the  Food  and 
Nutrition  Service  to  identify  and 
consider  a  reasonable  number  of 
regidatory  alternatives  and  adopt  the 
least  costly,  more  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  nde. 

This  proposed  nde  contains  no 
Federal  mandates  (under  regulatory 
provisions  of  Tide  11  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  Thus,  this 
proposed  nde  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
die  UMRA. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  Under  Secretary  for 
Food,  Nutrition,  and  Consiuner  Services 
has  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would 
reduce  school  food  authority 
administrative  burdens,  streandine 
program  operations  and  enhance  access 
to  the  programs  by  needy  children.  The 
Department  of  Agriculture  (the 
Department  or  USDA)  does  not 
anticipate  any  significant  fiscal  impact 
would  result  from  implementation  of 
this  proposed  rulemaking. 


Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12988,  CivU 
Justice  Reform.  This  proposed  nde, 
when  finalized,  would  have  preemptive 
effect  with  respect  to  any  State  or  local 
laws,  regulations  or  policies  which 
conflict  with  its  provisions  or  which 
would  otherwise  impede  its  full 
implementation.  This  proposed  rule 
woidd  not  have  retroactive  effect  unless 
so  specified  in  the  DATES  section  of  the 
final  rule  preamble.  Prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule 
or  the  application  of  the  provisions,  all 
applicable  administrative  procediues 
must  be  exhausted.  In  the  National 
School  Limch  Program  and  the  School 
Breakfast  Program,  the  administrative 
procedures  are  set  forth  under  the 
following  regulations  (1)  School  food 
authority  appeals  of  State  agency 
findings  as  a  result  of  an  adtoinistrative 
review  must  follow  State  agency  hearing 
procediues  as  established  pursuant  to  7 
CFR  210.18{q)  and  220.14(e);  (2)  School 
food  authority  appeals  of  FNS  findings 
as  a  result  of  an  administrative  review 
must  follow  FNS  hearing  procedures  as 
established  pinsuant  to  7  CFR 
210.30(d)(3)  and  220.14(g);  and  (3)  State 
agency  appeals  of  State  Administrative 
Expense  fund  sanctions  (7  CFR 
235.11(b))  must  follow  die  FNS 
administrative  review  process  as 
established  pursuant  to  7  CFR  235.11(f). 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  this  notice 
invites  the  general  public  and  other 
agencies  to  comment  on  proposed 
information  collection. 

Written  comments  on  this  proposed 
information  collection  must  be  received 
on  or  before  April  7,  2000. 

Comments  concerning  the 
information  collection  aspects  of  this 
proposed  nde  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503,  Attention:  Desk  Officer  for 
the  Food  and  Nutrition  Service.  A  copy 
of  these  comments  may  also  be  sent  to 
Mr.  Robert  Eadie  at  the  address  listed  in 
the  ADDRESS  section  of  this  preamble. 
Commenters  are  asked  to  separate  their 
comments  on  the  information  collection 
requirements  firom  their  comments  on 
the  remainder  of  the  proposed  nde. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  proposed  regulation 
between  30  to  60  days  after  the 
publication  of  this  docimient  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  full 
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consideration  if  0MB  receives  it  within 
30  days  of  publication.  This  does  not 
affect  the  deadline  for  the  public  to 
comment  to  the  Department  on  the 
proposed  regulation. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (d) 
ways  to  minimize  the  biu'den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  • 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

The  title,  description,  and  respondent 
description  of  the  information 
collections  are  shown  below  with  an 
estimate  of  the  annual  reporting  and 
recordkeeping  burdens.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 


data  needed,  and  completing  and 
.reviewing  the  collection  of  information. 
The  chart  below  identifies  only  the 
biu-den  hoiurs  associated  with  those 
sections  of  7  CFR  part  245,  Determining 
Eligibility  for  Free  and  Reduced  Price 
Meals  and  Free  Milk  in  Schools,  that  are 
proposed  to  be  amended  imder  this  rule. 
Alternatives  to  Standard  Application 
and  Meal  Counting  Procedures.  These 
burden  hours  represent  proposed 
changes  to  the  current  reporting  and 
recordkeeping  requirements  and 
incorporate  additional  proposed 
requirements. 


Estimated  Annual  Recordkeeping  Burden 


Section  7  CFR 

Annual  number 
of  respondents 

Annual  fre- 
quency 

Average  txirden 
per  response 

Annual  txifden 
hours 

SFAs  develop  notice  to  parents  containing  eligibility  criteria  and  maintain  documentation.  Not  required  for  Provision  2  and  3 

Existing 

245.5(a)(1) 
245.9(b-e) 

20,780 
20.280 



1 
1 

.25 
.25 

Proposed 

5,195 

5,070 

SFA  recordlceeptng  requirements  for  Provision  2  and  3 

Existing 

0 
500 

0 

1 

0 
4 

Proposed 

245.9(h) 

0 

2,000 

SFAs  amend  Free  and  Reduced  Price  Policy  statement 

Existing 

245.9(c) 
245.9(f) 

121 
500 

1 

1 

.10 
.50 

Proposed 

12 

250 

SFAs  develop  and  distribute  a  pubUc  release  with  information  similar  to  letter  to  parents.  Not  required  for  Provision  2  and  3 

Existing 

245.5(a)(2) 
245.9(b-e) 

20,780 
20,280 

1 
1 

.25 
.25 

Proposed 

5,195 

5,070 

SFAS  develop  and  distribute  supplies  of  form  to  be  used  by  houselwlds  to  apply  for  benefits.  Not  required  for  Provision  2  and  3 

Existing 

245.6(a) 
245.9(b-e) 

20,780 
20,280 

1 
1 

1 
1 

Proposed 

20,780 

20,280 

' — 1 

SA  recordkeeping  requirements  for  Provision  2  and  3 

Existing  ....„ 

0 
54 

0 

1 

0 
12 

Proposed  

245.9(g) 

0 

648 

SAs  maintain  information  on  schools  participating  and  extensions  granted 

Existing 

»0 
54 

0 

1 

0 
3 

Proposed 

245.11(h) 

0 

162 

Schools  distribute  applications  forms  to  households.  Not  required  for  Provision  2  and  3 

Existing  ...„ 

Proposed 

245.6 
245.9 

101,000 
97,000 

1 

1 

.25 
25 

25,250 

24,250 

Existing 

245.6(b) 
245.9 

101,000 
97,000 

41 
41 

.05? 
.052 

Proposed 

215,332 

206.804 

Total  Existing  Recordkeeping  for  Part  245  .. 

369.782 

Total  Proposed  

362,552 

Difference 

■ _ L 

L 

_L 

L 

L 

-7,230 

5800 


Existing ... 
Proposed 


Existing  ... 
Proposed 


Total  Propowd 


Difference 


Title:  7 
Eligibility  for 
Meals  and 
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ESTIIWIATED  ANMUAL  REPORTING  BURDEN 


Section  7  CFR 


Annual  number 
of  respondents 


Annu^  fre- 
quency 


Average  burden 
per  response 


Annual  burden 
hours 


SFA*  submit  to  SA«  data  and  documentation  u8m1  in  granting  axtenatons  under  Provision  2  and  3 


245.901) 


0 
500 


.25 


0 
125 


SAs  submtt  to  FNS  data  and  documentation  used  in  granting  extensions  under  Provision  2  and  3 


Total  Existirg  Reporting  for  Part  245 


245.11  (h)(4) 


0 
54 


0 

4 


0 
216 


658,367 


658.708 


+341 


SA— State  a(  lency;  SFA— school  food  authority. 


CFRJPart  245,  Determining 
'ree  and  Reduced  Price 
Milk  in  Schools. 


Free 


OMB  Number:  0584-0026. 


i)ate:  09/30/2001. 
)fReq  uest:  Revision  of  existing 


Expiration 

Typeo 
collection 

Abstract:  xiis  proposed  rule  would 
amend  the  reflations  governing  the 
procedures  fo^  determining  eligibility 
for  free  and  r*luced  price  meals  in  the 
National  School  Lunch  Program  and  the 
School  Breakfast  Program.  This  proposal 
would  allow  lor  an  extension  of 
Provision  2  pi  ocedures  for  an  additional 
4  years  and  pi  ovide  for  a  new 
alternative,  "Provision  3".  Under 
Provision  3,  schools  serve  reimbursable 
meals  at  no  charge  to  all  children  for  4 
consecutive  ypars.  State  agencies  and 
school  food  aiithorities  would  be 
required  to  maintain  specific  documents 
that  were  use^  to  determine  the 
eligibility  of  4  school  to  serve  free  meals 
to  all  childreA  participating  in  the 
school  nutrition  programs,  and  also 
would  be  reqi  lired  to  submit  such  data 
to  FNS  upon  request.  For  schools 
choosing  to  pprticipate  in  one  of  the 
alternate  application  and  meal  counting 
procedures,  this  proposed  rule  would 
also  codify  tl|e  alternate  coimting  and 
claiming  profisions  of  Public  Law  103- 
448  which  have  been  implemented,  and 
codify  revisions  to  the  counting  and 
claiming  provisions  authorized  by 
Public  Laws  104-193  and  105-336. 
State  agenciep  and  school  food 
authorities  recordkeeping  burdens 
would  initially  increase  but  after  the 
"base  year"  t  le  burden  hoius  are 
expected  to  c  ecrease  because  the 
determinatio  is  of  eligibility  for  free  and 
reduced  pric }  meals  would  not  be  made 
as  frequently .  Reporting  hours  would 
also  increase  marginally  due  to  the 


requirement  to  track  participation  in 
these  provisions. 

Executive  Order  12372 

The  National  School  Lunch  Program 
and  the  School  Breakfast  Program, 
which  are  listed  in  the  Catedog  of 
Federal  Domestic  Assistance  under  Nos. 
10.555  and  10.556,  respectively,  are 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V,  and  final  rule  related 
notice  pubhshed  at  48  FR  29114.  June 
24,  1983.) 

List  of  Subjects  in  7  CFR  Part  245 

Food  assistance  programs.  Grant 
programs-education.  Civil  rights.  Food 
and  Nutrition  Service,  Grant  Programs- 
health,  Infants  and  children.  Milk, 
Reporting  and  recordkeeping 
requirements,  School  breakfast  and 
lunch  programs. 

Accordingly,  7  CFR  Part  245  is 
proposed  to  be  amended  as  follows: 

PART  245— DETERIMINING 
ELIGIBILITY  FOR  FREE  AND 
REDUCED  PRICE  MEALS  AND  FREE 
MILK  IN  SCHOOLS 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  42  U.S.C.  1752,  1758, 1759a, 
1772, 1773,  and  1779. 

2.  In  §245.2: 

a.  Paragraph  (f-2)  is  added;  and 

b.  Paragraph  (j)  is  amended  by 
removing  the  word  "two"  and  adding, 
in  its  place,  the  word  "three". 

The  addition  reads  as  follows: 

§245.2    Definitions. 

»         *         *         *         * 

(f-2)  Operating  day  means  a  day  that 
reimbursable  meals  are  offered  to 


eligible  students  imder  the  National 
School  Lunch  Program  or  School 
Breakfast  Program. 

***** 

3.  In  §245.9: 

a.  A  heading  is  added  to  paragraph  (a) 
to  read  "Provision  1."; 

b.  Paragraphs  {b)-(g)  are  revised  and 
paragraphs  (h)-(k)  are  added. 

The  revisions  and  additions  read  as 
follows: 

§  245.9    Special  assistance  certification 
and  reimbursement  alternatives. 

***** 

(b)  Provision  2.  A  school  food 
authority  may  certify  children  for  free 
and  reduced  price  meals  for  up  to  4 
consecutive  school  years  if  a  school 
serves  meals  at  no  charge  to  all  enrolled 
children  in  that  school;  provided  that 
public  notification  and  eligibility 
determinations  shall  be  in  accordance 
with  §  245.5  and  §  245.3,  respectively, 
during  the  base  year.  For  purposes  of 
this  paragraph  (b),  the  term  base  year 
means  the  last  year  for  which  eligibility 
determinations  were  made  and  meal 
counts  by  type  were  taken  or  the  year 
in  which  a  school  conducted  a 
streamlined  base  year  as  authorized 
under  paragraph  (c)(2)(iii)  of  this 
section.  Schools  shall  offer  reimbursable 
meals  to  all  students  at  no  charge  during 
the  Provision  2  base  year.  The  Provision 
2  base  year  is  the  first  year,  and  is 
included  in  the  4-year  cycle.  The 
following  requirements  apply: 

(1)  Free  meals.  Participating  schools 
shall  serve  reimbursable  meals,  as 
determined  by  a  point  of  service 
observation,  to  all  participating  children 
at  no  charge. 

(2)  Cost  differential.  The  school  food 
authority  of  a  school  participating  in 
Provision  2  shedl  pay,  with  funds  from 
non-Federal  sources,  the  difference 
between  the  cost  of  serving  lunches 


and/or  breakfasts  at  no  charge  to  all 
participating  children  and  Federal 
reimbursement. 

(3)  Meal  counts.  During  the  base  year, 
even  though  meals  are  served  to 
participating  students  at  no  charge, 
schools  shall  take  daily  meal  coimts  of 
reimbursable  meals  by  type  (free, 
reduced  price,  and  paid)  at  the  point  of 
service.  During  the  non-base  years, 
participating  schools  shall  take  total 
daily  meal  counts  (not  by  type)  of 
reimbursable  meals  at  the  point  of 
service.  For  the  purpose  of  calculating 
reimbursement  claims  in  the  non-base 
years,  school  food  authorities  shall 
establish  monthly  or  annual 
percentages,  as  follows: 

(i)  Monthly  percentages.  The  monthly 
meal  coimts  of  the  actual  number  of 
meals  served  by  type  (free,  reduced 
price,  and  paid)  during  the  base  year 
shall  be  converted  to  monthly 
percentages  for  each  meal  type.  These 
percentages  shall  be  derived  by  dividing 
the  monthly  total  number  of  meals 
served  of  one  meal  type  (e.g.,  free  meals) 
by  the  total  number  of  meals  served  in 
the  same  month  for  all  meal  types  (fi«e, 
reduced  price  and  paid  meals).  The 
percentages  for  the  reduced  price  meal 
and  paid  meal  types  shall  be  calculated 
exactly  as  the  above  example  for  free 
meals.  These  three  percentages 
calculated  at  the  end  of  each  month  of 
the  first  school  year,  shall  be  multiplied 
by  the  corresponding  monthly  meal 
count  total  of  all  reimbursable  meals 
served  in  the  second,  third  and  fourth 
consecutive  school  years,  and 
applicable  extensions,  in  order  to 
calculate  reimbursement  claims  for  fi«e, 
reduced  price  and  paid  meals  each 
month:  or, 

(ii)  Annual  percentages.  The  actual 
number  of  all  meals  served  by  type  (fi^e, 
reduced  price,  and  paid)  during  the  base 
year  shall  be  converted  to  an  aimual 
percentage  for  each  meal  type.  Annual 
percentages  shall  be  based  on  a  full 
school  year,  or  equivalent  nimaber  of 
months.  Each  percentage  is  derived  by 
dividing  the  annual  total  number  of 
meals  served  of  one  meal  type  (e.g.,  free 
meals)  by  the  total  number  of  meals 
served  for  all  meal  types  (i.e.,  free, 
reduced  price  and  paid).  The 
percentages  for  the  reduced  price  meal 
and  paid  meal  types  are  calculated 
using  the  same  method  as  the  above 
example  for  free  meals.  These  three 
percentages  shall  be  multiplied  by  the 
monthly  meal  count  total  of  all 
reimbursable  meals  served  in  each 
month  of  the  second,  third  and  fourth 
consecutive  school  years,  and 
applicable  extensions,  in  order  to 
calculate  reimbiu-sement  claims  for  free. 


reduced  price  and  paid  meals  each 
month. 

(c)  Extension  of  Provision  2.  At  the 
end  of  the  initial  cycle,  and  each 
subsequent  4-year  cycle,  the  State 
agency  may  aUow  a  school  to  continue 
imder  Provision  2  for  another  4  years 
using  the  claiming  percentages 
calculated  during  the  most  recent  base 
year  if  the  school  food  authority  can 
estabUsh,  through  available  and 
approved  socioeconomic  data,  that  the 
income  level  of  the  school's  population, 
as  adjusted  for  inflation,  has  remained 
stable,  declined  or  has  had  only 
negligible  improvement  since  the  base 
year. 

(1)  Extension  criteria.  School  food 
authorities  must  submit  to  the  State 
agency  available  and  approved 
socioeconomic  data  to  establish  whether 
the  income  level  of  a  school's 
population,  as  adjusted  for  inflation, 
remained  constant  with  the  income    . 
level  of  the  most  recent  base  year. 

(i)  Available  and  approved  sources  of 
socioeconomic  data.  Pre-approved 
sources  of  socioeconomic  data  which 
may  be  used  by  school  food  authorities 
to  establish  the  income  level  of  the 
school's  population  are:  Local  data 
collected  by  the  city  or  county  zoning 
and  economic  planning  office; 
unemployment  data;  local  Food  Stamp 
certification  data  including  direct 
certification;  Food  Distribution  Program 
on  Indian  Reservations  data;  statistical 
sampling  of  the  school's  population 
using  the  application  or  equivalent 
income  measurement  process;  and. 
Temporary  Assistance  for  Needy 
Famihes  data  (provided  that  the 
eligibifity  standards  were  the  same  or 
more  restrictive  in  the  base  year  as  the 
current  year  with  allowance  for 
inflation).  In  order  to  grant  an  extension 
using  pre-approved  socioeconomic  data 
sources.  State  agencies  must  review  and 
evaluate  the  socioeconomic  data 
submitted  by  the  school  food  authority 
to  ensure  that  it  iff  reflective  of  the 
school's  population,  provides 
equivalent  data  for  both  the  base  year 
and  the  last  year  of  the  current  cycle, 
and  demonstrates  that  the  income  level 
of  the  school's  population,  as  adjusted 
for  inflation,  has  remained  stable, 
declined  or  had  only  negligible 
improvement.  If  the  school  food 
auAority  wants  to  establish  the  income 
level  of  the  school's  population  using 
alternate  sources  of  socioeconomic  data, 
the  use  of  such  data  must  be  approved 
by  FNS.  Data  bom  alternate  sources 
must  be  reflective  of  the  school's 
population,  be  equivalent  data  for  both 
the  base  year  and  the  last  year  of  the 
current  cycle,  and  effectively  measure 
whether  the  income  level  of  the  school's 


population,  as  adjusted  for  inflation,  has 
remained  stable,  declined  or  had  only 
negligible  improvement. 

(li)  Negligible  improvement.  The 
change  in  the  income  level  of  the 
school's  population  shall  be  considered 
negligible  if  there  is  a  5.0%  or  less 
improvement,  after  adjusting  for 
inflation,  over  the  base  year  in  the  level 
of  the  socioeconomic  indicator  which  is 
used  to  establish  the  income  level  of  the 
school's  population. 

(2)  Extension  not  approved.  The  State 
agency  shall  not  approve  an  extension 
of  Provision  2  procedures  in  those 
schools  for  which  the  available  and 
approved  socioeconomic  data  does  not 
reflect  the  school's  population,  is  not 
equivalent  data  for  the  base  year  and  the 
last  year  of  the  ciurent  cycle,  or  shows 
over  5.0%  improvement,  after  adjusting 
for  inflation,  in  the  income  level  of  the 
school's  population.  Such  schools  shall: 

(i)  Return  to  standard  meal  counting 
and  claiming.  Retiim  to  standard  meal 
counting  and  claiming  procedures; 

(ii)  Establish  a  newbase year. 
Establish  a  new  Provision  2  base  year  by 
taking  new  free  and  reduced  price 
applications,  making  new  free  and 
reduced  price  eligibility  determinations, 
and  taking  point  of  service  coimts  of 
free,  reduced  price  and  paid  meals  for 
the  first  year  of  the  new  cycle.  For  these 
schools,  the  new  Provision  2  cycle  will 
be  4  years.  Schools  electing  to  establish 
a  Provision  2  base  year  shall  follow 
procedures  contained  in  paragraph  (b) 
of  this  section; 

(iii)  Establish  a  streamlined  base  year. 
In  accordance  with  guidance  established 
by  FNS,  establish  a  new  Provision  2 
base  year  by  determining  program 
eligibility  on  the  basis  of  household  size 
and  income  for  a  statistically  valid 
portion  of  the  school's  enrollment  as  of 
October  31,  or  other  date  approved  by 
the  State  agency.  The  statistically  valid 
measurement  of  the  school's  enrollment 
must  be  obtained  during  the  first  year  of 
the  new  cycle.  Using  the  data  obtained, 
enrollment-based  claiming  percentages 
representing  a  proportion  of  the  school's 
population  eligible  for  bee,  reduced 
price  and  paid  benefits  shall  be 
developed  and  applied  to  total  daily 
meal  counts  of  reimbursable  meals  at 
the  point  of  service.  For  schools  electing 
to  participate  in  Provision  2,  these 
percentages  shall  be  used  for  claiming 
reimbursement  for  each  year  of  the  new 
cycle  and  any  extensions;  or 

(iv)  Establish  a  Provision  3  base  year. 
Schools  may  convert  to  Provision  3 
using  the  procedures  contained  in 
paragraphs  (e)(2)(ii)  or  (e)(2)(iii)  of  this 
section. 

(d)  Provision  3.  A  sc^iool  food 
authority  of  a  school  which  serves  all 
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enrolled  childi  en  in  that  school 
reimbiu-sable  n  leals  at  no  charge  during 
any  period  for  up  to  4  consecutive 
school  years  may  elect  to  receive 
Federal  cash  u  imbursement  and 
commodity  ass  istance  at  the  same  level 
as  the  total  Fee  eral  cash  and  commodity 
assistance  rece  ived  by  the  school  during 
the  last  year  th  it  eligibility 
determination!  for  free  and  reduced 
price  meals  we  re  made  and  meals  were 
coimted  by  tyi  e — free,  reduced  price 
and  paid — at  fi  le  point  of  service.  Such 
cash  reimburs<  iment  and  commodity 
assistance  shaD  be  adjusted  for  each  of 
the  4  consecutive  school  years  piu'suant 
to  paragraph  (d){4)  of  this  section.  For 
purposes  of  thjs  paragraph  (d),  the  term 
base  year  meaiis  the  last  year  for  which 
oinations  were  made 

_!  by  type  were  taken  or 
|ch  a  school  conducted  a 

se  year  as  authorized 

^ ^   i)h  {e)(2){iii)  of  this 

section.  Reimbursable  meals  may  be 
offered  to  all  indents  at  no  charge  or 
students  eligiqle  for  reduced  price  and 
paid  meal  bedefits  may  be  charged  for 
meals  during  the  Provision  3  base  year. 
The  Provisionp  base  year  immediately 
precedes,  and  lis  not  included  in,  the  4- 
year  cycle.  This  alternative  shall  be 
known  as  Projision  3,  and  the  following 
requirements  shall  apply; 

(1)  Free  meils.  Participating  schools 
shall  serve  reimbursable  meals,  as 
determined  by  a  point  of  service 
observation,  It  all  participating  children 
at  no  charge  during  non-base  years  of 
operation. 

(2)  Cost  differential.  The  school  food 
authority  of  a  participating  school  shall 
pay,  with  fun(  Is  from  non-Federal 
sources,  the  d  fference  between  the  cost 
of  serving  mei  Is  at  no  charge  to  all 
participating  ( :hildren  and  Federal 
reimbursemeiit. 

(3)  Meal  counts.  Participating  schools 
shall  take  dai  y  meal  counts  of 
reimbursable  meals  served  to 
participating  i  :hildren  at  the  point  of 
service  duriui ,  the  non-base  years.  Such 
meal  counts  s  lall  be  retained  at  the 
local  level  in  jccordance  with  paragraph 
(g)  of  this  sec  ion.  State  agencies  may 
require  the  su  bmission  of  the  meal 
counts  on  the  school  food  authority's 
Claim  for  Rei  nbursement  or  through 
other  means,  [n  addition,  school  food 
authorities  m^st  establish  a  system  of 
oversight  usilig  the  daily  mead  counts  to 
ensure  that  p  ulicipation  has  not 
declined  sign  ificanUy  from  the  base 
year.  If  partic  ipation  declines 
significantly,  die  school  food  authority 
shall  provide  the  school  with  technical 
assistance.  a(  just  the  level  of  financial 
assistance  re(  eived  through  the  State 
agency  or  ret  im  the  school  to  standard 


application  and  meal  coxmting 
procedures,  as  appropriate.  In 
residential  child  care  institutions 
(RCCIs),  die  State  agency  may  approve 
implementation  of  Provision  3  without 
the  requirement  to  obtain  daily  meal 
counts  of  reimbursable  meals  at  the 
point  of  service  if: 

(i)  the  State  agency  determines  that 
enrollment,  participation  and  meal 
counts  do  not  vary;  and 

(ii)  there  is  an  approved  mechanism 
in  place  to  ensiue  that  students  will 
receive  reimbursable  meals. 

(4)  Annual  adjustments.  The  State 
agency  or  school  food  authority  shall 
make  annual  adjustments  for  enrollment 
and  inflation  to  the  total  Federal  cash 
and  commodity  assistance  received  by  a 
Provision  3  school  in  the  base  year.  The 
adjustments  shall  be  made  for  increases 
and  decreases  in  enrollment  of  children 
with  access  to  the  program(s).  The 
annual  adjustment  for  enrollment  shall 
be  based  on  the  school's  base  year 
enrollment  as  of  October  31  compared 
to  the  school's  current  year  enrollment 
as  of  October  31.  Another  date  within 
the  base  year  may  be  used  if  it  is 
approved  by  the  State  agency,  and 
provides  a  more  accurate  reflection  of 
the  school's  enrollment  or 
accommodates  the  reporting  system  in 
effect  in  that  State.  If  another  date  is 
used  for  the  base  year,  the  current  year 
date  must  correspond  to  the  base  year 
date  of  comparison.  State  agencies  may, 
at  their  discretion,  make  additional 
adjustments  to  a  participating  school's 
enrollment  more  frequendy  than  once 
per  school  year.  If  more  frequent 
enrollment  is  calculated,  it  must  be 
applied  for  both  upward  and  downward 
adjustments.  The  annual  adjustment  for 
inflation  shall  be  effected  through  the 
application  of  the  current  year  rates  of 
reimbursement.  To  the  extent  that  the 
niunber  of  operating  days  in  the  current 
school  year  differs  from  the  number  of 
operating  days  in  the  base  year,  and  the 
difference  affects  the  number  of  meals, 
a  prorata  adjustment  shall  also  be  made 
to  the  base  year  level  of  assistance,  as 
adjusted  by  enrollment  and  inflation. 
Upward  and  downward  adjustments  to 
the  number  of  operating  days  shall  be 
made.  Such  adjustment  shall  be  effected 
by  either: 

(i)  Multiplying  the  average  daily  meal 
count  by  type  (free,  reduced  price  and 
paid)  by  the  difference  in  the  number  of 
operating  days  between  the  base  year 
and  the  current  year  and  subtract  that 
number  of  meals  from  the  Claim  for 
Reimbursement.  In  developing  the 
average  daily  meal  count  by  type  for  the 
ciurent  school  year,  schools  shall  use 
the  base  year  data  adjusted  by 
enrollment;  or. 


(ii)  Multiplying  the  dollar  amount 
otherwise  payable  (i.e.,  the  base  year 
level  of  assistance,  as  adjusted  by 
enrollment  and  inflation)  by  the  ratio  of 
the  number  of  operating  days  in  the 
current  year  to  the  number  of  operating 
days  in  the  base  year. 

(5)  Reporting  requirements.  The  State 
agency  shall  submit  to  the  Department 
on  the  monthly  FNS-10,  Report  of 
School  Programs  Operations,  the 
number  of  meals,  by  type,  as  an 
adjustment  to  base  year  meal  counts;  or, 
the  number  of  meals,  by  type, 
constructed  to  reflect  the  adjusted  levels 
of  cash  assistance.  State  agencies  may 
employ  either  method  to  effect  pa3rment 
of  reimbursement  for  Provision  3 
schools. 

(e)  Extension  of  Provision  3.  The  State 
agency  may  allow  a  school  to  continue 
under  Provision  3  for  subsequent  4-year 
cycles  without  taking  new  free  and 
reduced  price  applications  and  meal 
coimts  by  type.  State  agencies  may  grant 
an  extension  of  Provision  3  if  the  school 
food  authority  can  establish  through 
available  and  approved  socioeconomic 
data  that  the  income  level  of  the 
school's  population,  as  adjusted  for 
inflation,  has  remained  stable,  declined, 
or  has  had  only  negligible  improvement 
since  the  most  recent  base  year. 

(1)  Extension  criteria.  School  food 
authorities  must  submit  to  the  State 
agency  available  and  approved 
socioeconomic  data  to  establish  whether 
the  income  level  of  the  school's 
population,  as  adjusted  for  inflation, 
remained  constant  with  the  income 
level  of  the  most  recent  base  year. 

(i)  Available  and  approved  sources  of 
socioeconomic  data.  Pre-approved 
sources  of  socioeconomic  data  which 
may  be  used  by  school  food  authorities 
to  establish  the  income  level  of  the 
school's  population  are:  local  data 
collected  by  the  city  or  county  zoning 
and  economic  planning  office; 
unemployment  data;  local  Food  Stamp 
certification  data  including  direct 
certification;  Food  Distribution  Program 
on  Indian  Reservations  data;  statistical 
sampling  of  the  school's  population 
using  the  application  process;  and. 
Temporary  Assistance  for  Needy 
Families  data  (provided  that  the 
eligibility  standards  were  the  same  or 
more  restrictive  in  the  base  year  as  the 
current  year  with  allowance  for 
inflation).  In  order  to  grant  an  extension 
using  pre-approved  socioeconomic  data 
sources.  State  agencies  must  review  and 
evaluate  the  socioeconomic  data 
submitted  by  the  school  food  authority 
to  ensure  that  it  is  reflective  of  the 
school's  population,  provides 
equivalent  data  for  both  the  base  year 
and  the  last  year  of  the  current  cycle, 
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and  demonstrates  that  the  income  level 
of  the  school's  population,  as  adjusted 
for  inflation,  has  remained  stable, 
declined  or  had  only  negligible 
improvement.  If  the  school  food 
audiority  wants  to  establish  the  income 
level  of  the  school's  population  using 
alternate  sources  of  data,  the  use  of  such 
data  must  be  approved  by  FNS.  Data 
from  alternate  sources  must  be  reflective 
of  the  school's  population,  be  equivalent 
data  for  both  the  base  year  and  the  last 
year  of  the  ciurent  cycle,  and  effectively 
measure  whether  the  income  level  of  the 
school's  population,  as  adjusted  for 
inflation,  has  remained  stable,  declined 
or  had  only  negligible  improvement. 

(ii)  Negligible  improvement.  The 
change  in  the  income  level  of  the  school 
population  shall  be  considered 
negligible  if  there  is  a  5.0%  or  less 
improvement,  after  adjusting  for 
inflation,  over  the  base  year  in  the  level 
of  the  socioeconomic  indicator  which  is 
used  to  establish  the  income  level  of  the 
school's  population. 

(2)  Extension  not  approved.  Schools 
for  which  the  available  and  approved 
socioeconomic  data  does  not  reflect  the 
school's  population,  is  not  equivalent 
data  for  the  base  year  and  the  last  year 
of  the  current  cycle,  or  shows  over  5.0% 
improvement  after  adjusting  for 
inflation,  shall  not  be  approved  for  an 
extension.  Such  schools  shall: 

(i)  Return  to  standard  meal  counting 
and  claiming.  Return  to  standard  meal 
coimting  and  claiming  procedures; 

(ii)  Establish  a  newoase  year. 
Establish  a  new  Provision  3  base  year  by 
taking  new  free  and  reduced  price 
applications,  making  new  free  and 
reduced  price  eligibility  determinations, 
and  taking  point  of  service  counts  of 
,  free,  reduced  price  and  paid  meals  for 
the  first  year  of  the  new  cycle.  Schools 
electing  to  establish  a  Provision  3  base 
year  shall  follow  procedures  contained 
in  paragraph  (d)  of  this  section; 

(iii)  Establish  a  streamlined  base  year. 
In  accordance  with  guidance  established 
by  FNS,  establish  a  new  Provision  3 
base  year  by  providing  free  meals  to  all 
participating  children  and  determining 
program  eligibility  on  the  basis  of 
household  size  and  income  for  a 
statistically  vahd  portion  of  the  school's 
enrollment  as  of  October  31,  or  other 
date  approved  by  the  State  agency.  The 
statistically  valid  measurement  of  the 
schools  enrollment  shall  be  obtained 
during  the  base  year  of  the  new  cycle. 
Using  the  data  obtained,  enrollment 
based  claiming  percentages, 
representing  a  proportion  of  the  school's 
population  eligible  for  free,  reduced 
price  and  paid  benefits,  shall  be 
developed  and  applied  to  total  daily 
counts  of  reimbursable  meals  at  the 
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point  of  service  diu-ing  the  base  year. 
For  schools  electing  to  participate  in 
Provision  3,  the  streamlined  base  year 
level  of  assistance  shall  be  adjusted  for 
enrollment,  inflation  and,  if  applicable, 
operating  days  for  each  subsequent  year 
of  the  new  cycle  and  any  extensions;  or 
(iv)  Establish  a  Provision  2  base  year. 
Schools  may  convert  to  Provision  2 
using  the  procedures  contained  in 
paragraphs  (c){2)(ii)  or  (c)(2)(iii)  of  this 
section. 

(f)  Policy  statement  requirement.  A 
school  food  authority  of  a  Provision  1 , 
2,  or  3  school  shall  amend  its  Free  and 
Reduced  Price  Policy  Statement, 
specified  in  §  245.10,  to  include  a  list  of 
all  schools  participating  in  Provision  1, 
2,  or  3,  and  for  each  school,  the  initial 
year  of  implementing  the  provision,  the 
years  the  cycle  is  expected  to  remain  in 
effect,  the  year  the  provision  must  be 
reconsidered,  and  the  available  and 
approved  socioeconomic  data  that  will 
be  used  in  the  reconsideration.  The 
school  food  authority  shall  also  certify 
that  the  school(s)  meet  the  criteria  for 
participating  in  the  special  assistance 
provisions,  as  specified  in  paragraphs 
(a),  (b),  (c),  (d)  or  (e)  of  this  section,  as 
appropriate. 

(g)  Recordkeeping.  School  food 
authorities  of  schools  implementing 
Provision  2  and  Provision  3  shall  retain 
records  related  to  the  implementation  of 
the  provision.  Failure  to  maintain 
sufficient  records  shall  result  in  the 
State  agency  requiring  the  school  to 
retiim  to  standard  meal  counting  and 
claiming  procedures  and/or  fiscal 
action. 

(1)  Base  year  records.  A  school  food 
authority  shall  ensure  that  records  as 
specified  in  §  210.15(b)  and  §  220.7(e)  of 
this  chapter  which  support  subsequent 
year  earnings  are  retained  for  the  base 
year  for  schools  under  Provision  2  and 
Provision  3.  In  addition,  records  of 
enrollment  data  for  the  base  year  shall 
be  retained  for  schools  under  Provision 
3.  Such  base  year  records  shall  be 
retained  during  the  period  the  provision 
is  in  effect,  including  all  extensions, 
plus  3  fiscal  years  after  the  submission 
of  the  last  Claim  for  Reimbm-sement 
which  employed  the  base  year  data. 
School  food  authorities  that  conduct  a 
streamlined  base  year  shall  retain  all 
records  related  to  the  statistical 
methodology  and  the  determination  of 
claiming  percentages.  Such  records 
shall  be  retained  during  the  period  the 
provision  is  in  effect,  including  all 
extensions,  plus  3  fiscal  years  after  the 
submission  of  the  last  Claim  for 
Reimbursement  which  employed  the 
streamlined  base  year  data.  In  either 
case,  if  audit  findings  have  not  been 
resolved,  base  year  records  shall  be 


retained  beyond  the  3-year  period  as 
long  as  required  for  the  resolution  of  the 
issues  raised  by  the  audit. 

(2)  Non-base  year  records.  A  school 
food  authority  shall  ensile  that  non- 
base  year  records  pertaining  to  total 
daily  meal  count  information,  edit 
checks  and  on-site  review 
docimientation  are  retained  for  schools 
under  Provision  2  and  Provision  3.  In 
addition,  a  school  food  authority  shall 
ensiu-e  that  non-base  year  records 
pertaining  to  annual  enrollment  data 
and  the  number  of  operating  days, 
which  are  used  to  adjust  the  level  of 
assistance,  are  retained  for  schools 
under  Provision  3.  Such  records  shall  be 
retained  for  three  years  after  submission 
of  the  final  Claim  for  Reimbursement  for 
the  fiscal  year.  School  food  authorities 
that  are  granted  an  extension  of  a 
provision  shall  retain  records  of  the 
available  and  approved  socioeconomic 
data  which  is  used  to  determine  the 
income  level  of  the  school's  population 
for  the  base  year  and  year(s)  in  which 
extension(s)  are  made.  In  addition.  State 
agencies  must  also  retain  records  of  the 
available  and  approved  socioeconomic 
data  which  is  used  to  determine  the 
income  level  of  the  school's  population 
for  the  base  year  and  year(s)  in  which 
extensions  are  made.  Such  records  shall 
be  retained  at  both  the  school  food 
authority  level  and  at  the  State  agency 
during  the  period  the  provision  is  in 
effect,  including  all  extensions,  plus  3 
fiscal  years  after  the  submission  of  the 
last  Claim  for  Reimbursement  which 
employed  base  year  data.  If  audit 
findings  have  not  been  resolved,  records 
shall  be  retained  beyond  the  3-year 
period  as  long  as  required  for  the 
resolution  of  the  issues  raised  by  the 
audit. 

(h)  Availability  of  documentation. 
Upon  request,  the  school  food  authority 
shall  make  documentation  including 
enrollment  data,  participation  data, 
available  and  approved  socioeconomic 
data  that  was  used  to  grant  the 
extension,  if  applicable,  or  other  data 
available  at  any  reasonable  time  for 
monitoring  and  audit  purposes.  In 
addition,  upon  request  from  FNS, 
school  food  authorities  under  Provision 
2  or  Provision  3,  or  State  agencies  shall 
submit  to  FNS  all  data  and 
dociunentation  used  in  granting 
extensions  including  documentation  as 
specified  in  paragraphs  (g)  and  (h)  of 
this  section. 

(i)  Return  to  standard  meal  counting 
and  claiming.  A  school  food  authority 
may  return  a  school  to  standard 
notification,  certification  and  counting 
procediu^s  at  any  time  if  standard 
procedures  better  suit  the  school's 
program  needs.  The  school  food 
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authority  will  t  len  notify  the  State 
agency. 

(j)  Puerto  Ric  )  and  Virgin  Islands. 
Puerto  Rico  an<  the  Virgin  Islands, 
where  a  statistical  survey  procedure  is 
permitted  in  li^u  of  eligibility 
determinations!  for  each  child,  may 
either  maintain  their  standard 
procedures  in  accordance  with  §  245.4 
or  may  opt  for  Provision  2  or  Provision 
3  provided  the  Eligibility  requirements 
as  set  forth  in  garagraphs  (a),  (b),  (c),  (d) 
and  (e)  as  applicable,  of  this  section  are 
met.  I 

(k)  Statistical  income  measurements. 
Statistical  income  measurements  that 
are  used  underlthis  part  shall  meet  the 
following  stanqards: 

(1)  The  sample  frame  shall  be  limited 
to  enrolled  students  who  have  access  to 
the  school  mea  s  program, 

(2)  A  sample  of  enrolled  students 
shall  be  randoi  ily  selected  from  the 
sample  frame,  ! 

(3)  The  response  rate  to  the  survey 
shall  be  at  least  80  percent, 

(4)  The  number  of  households  that 
complete  the  survey  shall  be  sufficiently 
large  so  that  it  can  be  asserted  with  95 
percent  confidence  that  the  true 
percentage  of  snidents  who  are  enrolled 
in  the  school.  Have  access  to  the  school 
meals  programi  and  are  eligible  for  free 
meals  is  withiii  plus  or  minus  2.5 
percentage  poi  ats  of  the  point  estimate 
determined  from  the  sample,  and. 

(5)  To  miniriize  statistical  bias,  data 
from  all  households  that  complete  the 
survey  must  b<  used  when  calculating 
the  enroUmenl  based  claiming 
percentages  fo^  §  245.9(c)(2){iii)  and 
§245.9(e)(2)(ii  )  of  this  section. 

4.  In  §245.1  I,  a  new  paragraph  (h)  is 
added  to  read  i  is  follows: 


§245.11 
FNSROs. 


Actio(  I  by  State  agencies  and 


(h)  The  State '  agency  shall  take  action 
to  ensure  the  [  roper  implementation  of 
Provisions  1,  4,  and  3.  Such  action  shall 
include: 

(1)  Notificaton.  Notifying  school  food 
authorities  of  i  chools  implementing 
Provision  2  an  i/or  3  that  they  must 
return  to  stanc  ard  application  and  meal 
counting  proo  sdures  or  apply  for  an 
extension  und  er  Provision  2  or  3.  Such 
notification  m  List  be  in  writing,  and  be 
sent  no  later  t  lan  February  15  of  the 
fourth  year  of  1  school's  current  cycle; 

(2)  Return  to  standard  procedures. 
Returning  the  school  to  standard 
application  ai  d  meal  counting 
procedures  if  he  State  agency 
determines  th  it  records  were  not 
maintained;  aid, 

(3)  Technics  il  assistance.  Secxiring 
technical  assii  itance,  adjustments  to  the 


level  of  financial  assistance  for  the 
current  school  year,  and  returning  the 
school  to  standard  application  and  meal 
counting  procedures,  as  appropriate,  if  a 
State  agency  determines  at  any  time 
that: 

(i)  The  school  or  school  food  authority 
has  not  correctly  implemented 
Provision  1,  Provision  2  or  Provision  3; 

(ii)  Meal  quality  has  declined  because 
of  the  implementation  of  the  provision; 

(iii)  Participation  in  the  program  has 
declined  over  time; 

(iv)  Eligibility  determinations  were 
incorrectly  made;  or 

(v)  Meal  counts  were  incorrectly  taken 
or  incorrectly  applied. 

(4)  State  agency  recordkeeping.  State 
agencies  shall  retain  the  following 
information  annually  for  the  month  of 
October  and,  upon  request,  submit  to 
FNS: 

(i)  The  number  of  schools  using 
Provision  2  and  Provision  3  for  NSLP; 

(ii)  The  niunber  of  schools  using 
Provision  2  and  Provision  3  for  SBP 
only; 

(iii)  The  number  of  extensions  granted 
to  schools  using  Provision  2  or 
Provision  3  during  the  previous  school 
year; 

(iv)  The  number  of  extensions  granted 
during  the  previous  year  on  the  basis  of 
Food  Stamp/FDPIR  data; 

(v)  The  number  of  extensions  granted 
during  the  previous  year  on  the  basis  of 
Temporary  Assistance  for  Needy 
Families  (TANF)  data; 

(vi)  The  number  of  extensions  granted 
during  the  previous  year  on  the  basis  of 
local  data  collected  by  a  city  or  county 
zoning  and/or  economic  planning  office; 

(vii)  The  number  of  extensions 
granted  during  the  previous  year  on  the 
basis  of  applications  collected  from 
enrolled  students; 

(viii)  The  number  of  extensions 
granted  diuing  the  previous  year  on  the 
basis  of  statistically  valid  simreys  of 
enrolled  students;  and 

(ix)  the  number  of  extensions  granted 
during  the  previous  year  on  the  basis  of 
alternate  data  as  approved  by  the  State 
agency's  respective  FNS  Regional 
Office. 

Dated:  January  28,  2000. 
Shirley  R.  Watkins, 

Under  Secretary,  Food.  Nutrition  and 

Consumer  Services. 

(FR  Doc.  00-2550  Filed  2-4-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ANIM-01] 

Proposed  Revision  of  Class  E 
Airspace,  Engiewood,  CO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  proposal  would  amend 
the  Engiewood,  CO,  Class  E  airspace  to 
accommodate  the  revision  of  a  Standard 
Instrument  Approach  Procedure  (SlAP) 
at  the  Centennial  Airport,  Engiewood,  __ 
CO. 

DATES:  Comments  must  be  received  on 
or  before  March  23.  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  ANM-520,  Federal 
Aviation  Administration,  Docket  No. 
00-ANM-Ol,  1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager,  Air  Traffic 
Division,  Airspace  Branch,  at  the 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ripley,  ANM-520.6,  Federal 
Aviation  Administration,  Docket  No. 
00-ANM-Ol,  1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056: 
telephone  number:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, . 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Commxuiications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit, 
with  those  comments,  a  self-addressed 
stamped  postcard  on  which  the 
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following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  00- 
ANM-01."  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  conunents  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Airspace  Branch,  ANM-520,  1601  Lind 
Avenue  SW,  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiue 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
revising  a  Class  E  airspace  extension  at 
Englewood,  CO,  in  order  to 
accommodate  a  revised  SLAP  to  the 
Centennial  Airport,  Englewood,  CO. 
This  amendment  would  provide  a  small 
amotuit  of  additional  Class  E4  airspace 
at  Englewood,  CO,  to  meet  current 
criteria  standards  associated  with  the 
SLAP.  The  FAA  establishes  Class  E 
airspace  where  necessary  tacontain 
aircraft  transitioning  between  the 
terminal  and  enroute  environments.  The 
intended  effect  of  this  proposal  is 
designed  to  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
This  proposal  would  promote  safe  flight 
operations  under  Instrument  Flight 
Rules  (IFR)  at  the  Centennial  Airport 
and  between  the  terminal  and  en  route 
transition  stages. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  designated  as  an 
extension  to  a  Class  D  airspace  area,  are 
published  paragraph  6004,  of  FAA 
Order  7400.9G  dated  September  1, 1999, 
and  effective  September  16,  1999,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 


listed  in  this  document  would  be 
published  subseauently  in  the  Order. 
The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
order  12866;  (2)  Is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  {44  FR  11034;  February 
26,  1979);  and  (3)  Does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
airspace  area. 


ANM  CO  ES    Englewood,  CO  (Revised] 

Centennied  Airport,  CO 

(Lat.  39°34'13'N,  long.  104°50'58"W) 

That  airspace  extending  upward  fh)m  the 
surface  within  3.2-mile  radius  each  side  of 
the  178°  bearing  from  the  Centennial  Airport 
extending  from  the  4.4-mile  radius  to  14.1 
miles  south  of  the  airport,  ai^d  within  2.1 
miles  each  side  of  the  109°  bearing  from  the 
Centennial  Airport  extending  from  the  4.4- 


mile  radius  to  5.5  miles  southeast  of  the 
airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         *  .       *         •         * 

Issued  in  Seattle,  Washington,  on  January 
24,  2000. 

Daniel  A.  Boyle, 

Acting  Manager,  Air  Traffic  Division, 

Northwest  Mountain  Region. 

[FR  Doc.  00-2671  Filed  2-4-00  8:45  am] 

BILLING  CODE  4910-13-41 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-2091 35-88] 
RIN  1545-AW92 

Certain  Asset  Transfers  to  Regulated 
Investment  Companies  [RICs]  and  Real 
Estate  investment  Trusts  [REITs] 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  notice  of  public  hearing. 

summary:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  which  apply  with  respect  to 
the  net  built-in  gain  of  C  corporation 
assets  that  become  assets  of  a  Regtdated 
Investment  Company  [RIC]  or  Real 
Estate  Investment  Trust  {REITj  by  the 
qualification  of  a  C  corporation  as  a  RIC 
or  REIT  or  by  the  transfer  of  assets  of  a 
C  corporation  to  a  RIC  or  REIT  in  a 
carryover  basis  transaction.  This 
dociunent  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  and  outlines 
of  topics  to  be  discussed  at  the  public 
hearing  scheduled  for  May  10,  2000,  at 
10  a.m.  in  the  IRS  Auditoriiun,  must  be 
received  by  April  19,  2000. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-209135-88), 
Room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hoiu^  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  [REG-2091 35-88), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electroiiically  via  the  Internet  by 
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selecting  the  '  Tax  Regs"  option  on  the 
Home  Page  or  by  submitting  comments 
directly  to  the  IRS  Internet  site  at:  http:/ 

/www.irs.usti  jas.gov/tax regs/ 

regslist.html. '  The  public  hearing  has 
been  schedul^  for  May  10,  2060.  at  10 
a.m.,  in  the  IRK  Auditorium,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.  J  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Christopher  W.  Schoen,  (202)  622-7750, 
concerning  supmissions  and  the 
hearing,  LaNila  Van  Dyke  (202)  622- 
7180  (not  toll- free  numbers). 
SUPPLEMENTAFY  information: 

Paperwork  R(  duction  Act 

The  collecti  5n  of  information 
contained  in  t  lis  notice  of  proposed 
rulemaking  ha  s  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  section  3507(d)). 

Comments  c  m  the  collection  of 
information  should  be  sent  to  the  Office 
of  Managemeiit  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Offi  ;e  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  C(  ipies  to  the  Internal 
Revenue  Serv  ce,  Attn:  IRS  Reports 
Clearance  Off  cer,  OP:FS:FP, 
Washington,  I C  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  April  7,  2000.  Comments 
are  specificall  /  requested  concerning: 

Whether  th<  proposed  collection  of 
information  is|  necessary  for  the  proper 
performance  qf  the  functions  of  the  IRS, 
including  wh«  ther  the  collection  will 
have  practical  utility; 

The  accurac  y  of  the  estimated  burden 
associated  witji  the  proposed  collection 
of  informatioii  (see  below); 

How  the  qui  Jity,  utility,  and  clarity  of 
the  informatio  a  to  be  collected  may  be 
enhanced; 

How  the  buj  den  of  complying  with 
the  proposed  ( loUection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  bther  forms  of  information 
technology;  ai  d 

Estimates  oj  capital  or  stari-up  costs 
and  costs  of  o:  >eration,  maintenance, 
and  purchase  af  services  to  provide 
information. 

The  collecti  on  of  information  in  this 
proposed  regulation  is  in  §  1.337(d)-5. 
This  informat:  on  is  necessary  for  the 
Service  to  determine  whether 
liquidation  treatment  or  section  1374 
treatment  is  appropriate  for  the  entity 
for  which  the  regulation  applies.  The 
collection  of  iiiformation  is  required  to 
obtain  a  beneit,  i.e.,  to  elect  to  be 


subject  to  section  1374  in  lieu  of 
liquidation  treatment.  The  likely 
respondents  are  Regulated  Investment 
Companies  (RICs)  and  Real  Estate 
Investment  Trusts  (REITs). 

The  regulation  provides  that  a  section 
1374  election  is  made  by  filing  a 
statement,  signed  by  an  official 
authorized  to  sign  the  income  tax  retiun 
of  the  RIC  or  RETT  and  attached  to  the 
RICs  or  REIT's  Federal  income  tax 
return.  The  burden  for  the  collection  of 
information  in  §  1.337(d)-5T(b)(3)  is  as 
follows:  Estimated  total  annual 
reporting  burden:  50  hours  Estimated 
average  annual  biu'den  per  respondent: 
30  minutes  Estimated  number  of 
respondents:  100  Estimated  annual 
frequency  of  responses:  Once 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  section  6103. 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  337(d).  The  temporary 
regulations  provide  rules  that  when  a  C 
corporation  (1)  qualifies  to  be  taxed  as 
a  RIC  or  REIT,  or  (2)  transfers  assets  to 
a  RIC  or  REIT  in  a  carryover  basis 
transaction,  the  C  corporation  is  treated 
as  if  it  sold  all  of  its  assets  at  their 
respective  fair  market  values  and 
immediately  liquidated,  unless  the  RIC 
or  REIT  elects  to  be  subject  to  tax  under 
section  1374  of  the  Code.  The  text  of 
those  temporary  regulations  also  serves 
as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(h)  of  the  Administrative  Procediue 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 


chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  these  temporary  reguJations 
will  be  submitted  to  the  Chief  Coimsel 
of  Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  to  the  IRS.  The  IRS  and 
Treasiu7  request  comments  on  the 
clarity  of  the  proposed  rule  and  how  it 
may  be  made  easier  to  understand.  All 
comments  will  be  made  available  for 
public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  May  10,  2000  at  10  a.m.,  in  the  IRS 
Auditorium.  Because  of  access 
-restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  at  the  hearing. 

Persons  who  wisn  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  (signed  original 
and  eight  (8)  copies)  by  April  19,  2000. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Christopher  W.  Schoen  of 
the  Office  of  Assistant  Chief  Counsel 
(Corporate).  Other  personnel  from  the 
IRS  and  Treasury  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  11— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  26  CFR  part  1  is  amended  by  adding 
an  entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.337(d)-5  also  issued  under  26 
U.S.C.  337.  *  *  * 
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Par.  2.  Section  1.337(d)-5  is  added  to 
read  as  follows: 

§  1 .337(d)-5    Tax  on  C  assets  becoming 
RIC  or  REIT  assets. 

[The  text  of  proposed  §  1.337(d)-5  of 
this  section  is  the  same  as  the  text  of 
§  1.337(d)-5T  published  elsewhere  in 
this  issue  of  the  Federal  Register.] 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  00-1895  Filed  2-4-00;  8:45  am] 

BUJJNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[REG-1 00276-97;  REG-1 22450-98] 
RIN  1545-AV59;  RM  1545-AW98 

Financial  Asset  Securitization 
Investment  Trusts;  Real  Estate  ' 
Mortgage  Investment  Conduits 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to 
financial  asset  securitization  investment 
trusts  (FASITs).  This  action  is  necessary 
because  of  changes  to  the  applicable  tax 
law  made  by  the  Small  Business  Job 
Protection  Act  of  1996.  The  proposed 
regulations  affect  FASITs  and  their 
investors.  This  document  also  contains 
proposed  regulations  relating  to  real 
estate  mortgage  investment  conduits 
(REMICs).  This  document  provides 
notice  of  a  public  hearing  on  the 
proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  May  8,  2000.  Outlines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  May  15,  2000  at 
10  a.m.,  must  be  received  by  April  24, 
2000. 

ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG-100276-97  and 
REG-122450-98),  room  5226,  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:R  (REG-100276-97), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW, 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments  via  the 
Internet  by  selecting  the  "Tax  Regs" 
option  of  the  IRS  Home  Page  or  by 
submitting  them  directly  to  the  IRS 


Internet  site  at  http://www.irs.gov/ 
tax^regs/regslist.html.  The  public 
hearing  will  be  held  in  Room  2615. 1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations 
other  than  issues  relating  specifically  to 
cross  border  transactions.  David  L. 
Meyer  at  (202)  622-3960  (not  a  toll-fi-ee 
number)  and  for  issues  relating 
specifically  to  cross  border  transactions, 
Rebecca  Rosenberg  or  Milton  Cahn  at 
(202)  622-3870  (not  a  toll-fi-ee  nimiber); 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  Guy  Traynor  at  (202)  622-7180 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  April  7,  2000. 

Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  collection  will  have  a 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  is  in 
§  1.860H-l(b)(2)  and  §  1.860H-6(e). 
This  information  is  required  to  permit 
qualified  entities  to  elect  to  become  a 


Financial  Asset  Seciuitization 
Investment  Trust  and  to  ensure  the 
holder  of  the  ownership  interest  in  a 
FASrr  properiy  reports  the  FASIT's 
items  of  income,  gain,  deduction,  loss, 
and  credit.  This  information  will  be 
used  to  properly  administer  the 
provisions  of  part  V  of  subchapter  M  of 
the  Code.  The  collection  of  information 
is  mandatory.  The  likely  respondents 
are  business  or  other  for-profit 
institutions. 

Estimated  total  annual  reporting  and/ 
or  record  keeping  burden:  750  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or  record- 
keeper:  5  hours. 

Estimated  number  of  respondents 
and/or  record-keepers:  150. 

Estimated  annual  fi-equency  of 
responses:  one  annually. 

An  agency  may  not  conduct  or~ 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  information  are 
confidential,  as  required  by  26  U.S.C. 
6103. 

Background 

Section  1621(a)  of  the  Small  Bosiness 
Job  Protection  Act  of  1996,  Public  Law 
104-188,  110  StaV  1755  (August  20, 
1996)  (the  Act)  amended  the  Internal 
Revenue  Code  (Code)  by  adding  part  V 
(sections  860H  through  860L)  (the 
FASrr  provisions)  to  subchapter  M  of 
chapter  1.  Part  V,  which  is  effective 
September  1,  1997,  authorizes  a 
securitization  vehicle  called  a  Financial 
Asset  Securitization  Investment  Trust 
(FASIT).  FASITs  are  meant  to  facilitate 
the  securitization  of  debt  instruments, 
including  non-mortgage  and  mortgage 
debt  instruments. 

A  solicitation  for  comments  was 
published  in  the  Federal  Register  for 
November  4, 1996  (61  FR  56647).  The 
comments  received  both  raised  and 
helped  resolve  significant  issues.  The 
IRS  and  Treasury  request  comments  on 
these  proposed  regulations  generally, 
and  specifically  request  suggestions  on 
how  they  may  be  revised  to  be  more 
easily  understood. 

Explanation  of  Provisions 

In  General 

A  FASIT  is  a  qualified  arrangement 
that  elects  FASIT  treatment  and  meets 
certain  requirements  concerning  the 
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composition  o  '  its  assets  and  the 
interests  it  issues  to  investors.  A 
qualified  arrangement  can  be  a 
corporation  (other  than  a  regulated 
investment  company  (RIC)  as  defined  in 
section  851(a)j,  partnership,  trust,  or 
segregated  podl  of  assets. 

A  FASn  m^  issue  ©ne  or  more 
classes  of  regular  interests,  which  are 
treated  as  deb^  for  all  purposes  of  the 
Code,  hi  addition,  each  FASIT  must 
have  a  single  ownership  interest,  which 
must  be  held  antirely  by  a  non-exempt 
domestic  C  cofporation  (other  than  a 
RIC,  real  estatd  investment  trust  (REIT), 
real  estate  moctgage  investment  conduit 
(REMIC),  or  subchapter  T  cooperative). 

A  FASIT  is  aot  subject  to  income  tax. 
Instead,  the  tax  items  of  the  FASIT  are 
included  in  the  taxable  income  of  the 
holder  of  the  ownership  interest  (the 
Owner).  The  Owner,  (and  in  some 
circumstances  I  a  person  related  to  the 
Owner)  must  lecognize  gain  (if  any) 
when  property  is  either  transferred  to 
the  FASIT  or  supports  the  regular 
interests. 

Congress  enacted  the  FASIT 
provisions  to  ^cilitate  the  securitization 
of  revolving,  npn-mortgage  debt 
obligations.  A$  anti-abuse  rule 
incorporated  in  these  proposed 
regulations  is  designed  to  ensure  that 
FASITs  are  usid  in  a  manner  that  is 
consistent  wit^  this  intent  and  not  to 
create  opportunities  for  tax  planning 
that  would  not  exist  but  for  the 
enactment  of  tne  FASIT  provisions  and 
these  proposed  regulations. 

Rules  Applicable  to  the  FASIT 

Administrative  Provisions 

1.  Background 

The  adminis  trative  provisions  have 
three  objectivefs:  (1)  ensuring  accurate 
and  timely  reporting  of  the  FASIT's  tax 
items,  (2)  ensuring  compliance  by  the 
FASIT  with  the  operating  and 
qualification  rules,  and  (3)  reducing 
administrative  burdens  on  FASIT 
interest  holdei  s  and  the  IRS. 

2.  FASIT  Elect  ion 

The  propose  d  regulations  provide  that 
a  FASIT  electi  m  is  made  by  attaching 
a  statement  to  die  Owner's  Federal 
income  tax  ret  im  for  the  taxable  year 
that  includes  the  startup  day.  No 
particular  form  is  presently  required, 
but  the  statement  must  be  specified  as 
a  FASIT  election,  and  must  identify  the 
arrangement  for  which  the  election  is 
made.  The  IRS  and  Treasury  want  to 
ensure  that  the  persons  most  affected  by 
a  FASIT  electi  >n  have  agreed  to  make 
the  election.  T  lerefore,  if  the  electing 
arrangement  ia  an  entity,  the  election 
statement  mus  t  be  signed  by  the  person 


who  would  sign  the  entity's  return  in 
the  absence  of  the  FASIT  election.  If  the 
electing  arrangement  is  a  segregated 
pool  of  assets,  the  election  statement 
must  be  signed  by  each  person  that 
owns  the  assets  in  the  pool  for  Federal 
income  tax  purposes  immediately  before 
the  startup  day. 

3.  Treatment  of  FASIT  Under  Subtitle  F 

None  of  the  FASIT  provisions 
addresses  how  a  FASIT  is  treated  under 
subtitle  F  (Procedure  and 
Administration),  which  governs  matters 
such  as  returns,  penalties,  tax  pajrments, 
and  assessments.  One  rule  considered 
was  to  make  a  FASIT's  subtitle  F 
treatment  depend  on  the  classification 
of  the  electing  arrangement.  Thus,  for 
example,  if  a  partnership  makes  a 
FASIT  election,  the  FASIT  is  a 
partnership  for  purposes  of  subtitle  F. 
Rather  than  adopt  this  approach,  which 
leads  to  several  different  administrative 
regimes  for  FASITs,  the  proposed 
regulations  treat  each  FASIT  as  a  branch 
or  division  of  its  Owner  for  purposes  of 
subtitle  F.  Because  an  Owner  must 
always  be  a  domestic  C  corporation,  this 
solution  results  in  uniform  treatment. 

The  proposed  regulations  also  make 
the  Owner  responsible  for  reporting 
interest  income  with  respect  to  the 
regular  interests  which  are  treated  for 
reporting  purposes  as  collateralized  debt 
obligations  (CDOs). 

Relationship  of  a  FASIT  to  the  Owner 

The  FASIT  provisions  do  not  provide 
a  general  rule  defining  the  relationship 
between  a  FASIT  and  its  Owner  for  non- 
FASrr  Federal  income  tax  purposes. 
The  nature  of  this  relationship  may  be 
relevant  in  determining  the  Federal 
income  tax  consequences  of  a  number  of 
transactions  entered  into  with  a  FASIT. 
For  example,  it  is  necessary  to  know  the 
extent  to  which  transactions  with  a 
FASIT  are  treated  as  transactions  with 
the  Ov«ier  in  determining  how  the 
portfolio  interest  exception  applies  and 
whether  a  change  in  the  Owner  of  the 
FASIT  results  in  a  realization  event  for 
holders  of  the  FASIT  regular  interests. 

The  IRS  and  Treasury  considered 
proposing  a  general  rule  to  characterize 
the  FASIT's  relationship  to  its  Owner 
for  all  non-FASrr  Federal  income  tax 
purposes.  Among  the  alternatives 
evaluated  were  (1)  treating  the  FASIT  as 
an  entity  separate  from  the  Owner;  (2) 
treating  the  FASIT  as  a  branch  of  the 
Owner;  and  (3)  treating  the  FASIT  as  an 
entity  for  some  purposes  and  as  a 
branch  for  others. 

Each  alternative  has  some 
underpinning  in  the  statutory  scheme. 
For  example,  in  determining  the 
Owner's  taxable  income,  the  FASIT 


provisions  treat  a  FASIT's  assets, 
liabilities,  and  tax  items  as  the  assets, 
liabilities,  and  tax  items  of  the  Owner. 
This  supports  treating  a  FASIT  as  a 
branch  of  the  Owner.  However,  the 
restrictions  on  what  kind  of  assets  may 
be  held  and  what  type  of  investor 
interests  may  be  issued  apply  to  the 
FASIT  alone  and  favor  treating  a  FASIT 
as  a  separate  entity. 

The  IRS  and  Treasury  have  decided  it 
is  better  to  resolve  the  nature  of  the 
FASIT's  relationship  with  the  Owner  on 
an  issue-by-issue  basis  rather  than  by 
adopting  a  single  general  rule.  A  few 
situations  (for  example,  the  treatment  of 
a  FASIT  under  subtitle  F  and  the 
treatment  of  a  FASIT  under  the  portfolio 
interest  rules)  are  addressed  in  these 
proposed  regulations.  The  IRS  and 
Treasury  welcome  additional  comments 
on  whether  and  how  additional  rules 
should  detail  the  FASIT's  relationship 
with  the  Owner  for  non-FASIT  Federal 
income  tax  purposes. 

Assets  That  May  Be  Held  by  a  FASIT 
(Permitted  Assets) 

1.  Background 

Except  during  a  brief  formation 
period,  substantially  all  of  a  FASIT's 
assets  must  consist  of  permitted  assets. 
Permitted  assets  include  cash  and  cash 
equivalents,  debt  instruments  (and 
rights  to  acquire  debt  instruments), 
foreclosure  property,  interest  and 
currency  hedges  (and  rights  to  acquire 
interest  and  currency  hedges), 
guarantees  (and  rights  to  acquire 
guarantees),  regular  interests  in  other 
FASITs,  and  regular  interests  in 
REMICs.  The  FASIT  provisions 
generally  do  not  allow  a  FASIT  to  hold 
debt  instruments  issued  by  the  Owner 
(or  a  related  person). 

Several  commentators  requested 
guidance  on  whether  certain  assets 
qualified  as  permitted  assets.  Other 
comments  focused  on  the  prohibition  on 
Owner  debt.  In  particular,  the 
commentators  requested  guidance  oh 
the  extent  to  which  an  Owner  may 
guarantee  assets  or  enter  into  a 
permitted  hedge  with  the  FASIT 
without  violating  the  prohibition  on 
Owner  debt. 

2.  "Substantially  All" 

The  FASIT  provisions  require 
substantially  all  of  a  FASIT's  assets  to 
be  permitted  assets.  Under  the  proposed 
regulations,  a  FASIT  meets  this  test  if 
the  aggregate  adjusted  basis  of  its  assets 
other  than  permitted  assets  is  less  than 
one  percent  of  the  aggregate  adjusted 
basis  of  all  its  assets. 

The  proposed  rule  is  patterned  after  a 
safe  harbor  rule  applicable  to  REMICs. 
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The  proposed  regulations  do  not 
incorporate  a  provision  in  the  REMIC 
safe  harbor  that  allows  a  qualified  entity 
that  foils  the  REMIC  safe  harbor  to 
otherwise  demonstrate  that  it  does  not 
own  more  than  a  de  minimis  amount  of 
non-qualified  assets.  This  provision 
does  not  appear  necessary  because  a 
FASrr,  unlike  a  REMIC,  can  acquire 
additional  permitted  assets  if  it  is  in 
danger  of  failing  the  substantially  all 
test. 

3.  Cash  and  Cash  Equivalents 

The  FASrr  provisions  treat  cash  and 
cash  equivalents  as  permitted  assets. 
The  proposed  regulations  generally 
deHne  the  phrase  cash  and  cash 
equivalents  to  mean  functional 
currency.  Investment  quality  debt 
instruments  that  are  close  to  maturity 
are  also  cash  and  cash  equivalents 
because  of  their  perceived  liquidity. 

In  response  to  some  commentators, 
the  proposed  regidations  provide  that 
cash  and  cash  equivalents  include 
shares  in  U.S. -dollar-denominated 
money  market  mutual  funds.  Although 
such  shares  are  technically  stock, 
money  market  mutual  funds  are 
practical  investments  for  cash  balances 
pending  either  distribution  to  regular 
interest  holders  or  reinvestment  in  new 
debt  instnunents.  The  IRS  and  Treasury, 
therefore,  believe  it  is  appropriate  to 
allow  FASITs  to  hold  these  investments. 

4.  Debt  Instruments  in  General 

Under  the  FASIT  provisions,  a  debt 
instrument  must  satisfy  two  criteria  to 
be  a  permitted  asset.  First,  it  has  to  be 
a  debt  instrument  as  defined  in  section 
1275(a)(1)  of  the  Code,  which  means  it 
has  to  be  a  bond,  debenture,  note  or 
certificate,  or  other  evidence  of 
indebtedness.  Second,  interest 
payments  (if  any)  must  be  made  in  the 
manner  prescribed  for  REMIC  regular 
interests.  Interest  payments  on  REMIC 
regular  interests  must  be  based  on  a 
fixed  or  variable  rate  (as  allowed  in 
regulations),  or  must  consist  of  a 
specified  portion  of  the  interest 
payments  on  the  underlying  mortgages 
held  by  the  REMIC.  This  means  that 
under  the  FASIT  provisions,  interest 
payments  on  a  debt  instrument  held  by 
a  FASIT  must  also  be  payable  at  a  fixed 
or  variable  rate,  or  consist  of  a  specified 
portion  of  the  interest  payments  on 
some  underlying  debt  instrument. 

The  proposed  regulations  enumerate 
the  types  of  debt  instruments  that  meet 
this  standard  and  therefore  qualify  as 
permitted  assets.  In  general,  a  FASIT 
may  hold  fixed-rate  debt  instruments, 
specified  floating-rate  debt  instruments, 
inflation-indexed  debt  instnmients,  and 
credit  card  receivables.  In  response  to 


comments  received,  the  proposed 
regulations  also  clarify  that  a  FASIT 
may  generally  hold  beneficial  interests 
in,  or  coupon  and  principal  strips 
created  from,  these  instruments. 

One  commentator  requested  that  the 
proposed  regulations  specifically  allow 
FASITs  to  hold  debt  instruments  that 
provide  for  prepayment  penalties.  The 
commentator's  concern  was  that 
prepayment  penalties  might  be  viewed 
as  contingent  payments  that  are  not 
fixed  or  variable  interest  payments 
within  the  meaning  of  the  FASIT 
provisions.  The  proposed  regulations 
accommodate  this  concern  by  including 
in  the  list  of  permitted  debt  instruments, 
debt  instruments  to  which  §  1. 12  72-1  (c) 
(relating  to  debt  instruments  that 
provide  for  alternate  payment 
schedules)  applies.  These  rules 
generally  accommodate  prepayment 
penalties. 

To  prevent  a  FASIT  from  indirectly 
holding  equity-like  or  other  non-debt 
interests,  the  proposed  regulations 
disqualify  any  debt  instrument  that  can 
be  converted  into,  or  the  value  of  which 
is  based  on,  anything  other  than  a 
permitted  debt  instnunent. 
Impermissible  debt  instruments  include, 
for  example,  a  debt  instnunent 
convertible  into  stock  and  a  debt 
instrument  the  interest  payments  on 
which  vary  based  on  the  spot  price  of 
oil.  The  proposed  regulations  also  do 
not  permit  a  FASIT  to  hold  debt 
instruments  that,  when  acquired  by  the 
FASIT,  are  in  default  due  to  any 
payment  delinquency  imless  the  Owner 
reasonably  expects  the  obligor  to  cine 
the  default  (including  the  payment  of 
any  interest  and  penalties)  within  90 
days  of  the  date  the  instrument  is 
acquired  by  the  FASIT.  The  concern  is 
that  a  distressed  debt  instnunent  may 
take  on  the  characteristics  of  equity 
because  the  FASIT  (and  in  turn  the 
regular  interest  holders):  (1)  may  have  to 
look  to  the  obligor's  general  assets  for 
payment  of  the  instrument,  (2)  may  not 
receive  full  payment  of  the  instrument, 
and  (3)  may  not  receive  any  payment 
imtil  the  satisfaction  of  claims  held  by 
the  obligor's  other  creditors. 

5.  Participation  Interests 

One  commentator  requested  guidance 
on  whether  a  participation  interest  in  a 
pool  of  revolving  loans  would  be 
considered  a  permitted  asset.  The 
commentator  pointed  out  that  a 
participation  interest  can  be  based 
either  on  a  fixed  percentage  of  assets  in 
the  pool  or  on  a  fixed  dollar  amoiuit  of 
assets  in  the  pool. 

The  proposed  regulations  do  not 
specifically  address  participation 
interests.  It  does  not  appear  that 


guidance  is  needed  concerning 
participation  interests  that  are  based  on 
a  fixed  percentage  of  assets.  If  a  FASIT 
owns  a  fixed-percentage  participation 
interest,  as  the  outstanding  principal 
balance  of  the  pool  rises  and  falls,  the 
FASIT  may  be  required  to  pay 
additional  amounts  or  entitled  to 
receive  distributions  to  maintain  its 
fixed  percentage  ownership  in  the  pool. 
As  long  as  the  distributions  are  paid  in 
cash  (or  in  the  form  of  an  otherwise 
permitted  asset),  the  FASIT's  fixed- 
percentage  interest  should  be 
considered  a  fixed-percentage  interest  in 
each  of  the  debt  instruments  in  the  pool. 
Thus,  the  FASIT's  fixed-percentage 
participation  interest  should  qualify  as 
a  permitted  debt  instnunent  to  the 
extent  the  luiderlying  debt  instruments 
are  themselves  permitted  assets. 

The  result  under  the  FASIT 
provisions  is  less  clear  in  cases  where 
the  participation  interest  is  based  on  a 
fixed  dollar  amount  of  assets  in  a  pool. 
In  this  case,  each  change  in  the 
outstanding  balance  of  the  pool  would 
trigger  a  corresponding  change  in  the 
FASIT's  percentage  ownership  of  the 
pool.  When  the  size  of  the  pool 
increases,  the  FASIT  could  be  viewed  as 
exchanging  an  interest  in  each  asset  in 
the  old  pool  for  a  lower  percentage 
interest  in  each  asset  in  the  new  pool. 
This  exchange  nfight  constitute  an 
impermissible  asset  disposition.  In  some 
cases,  this  disposition  could  result  in 
the  imposition  of  the  prohibited 
transaction  tax. 

While  the  problem  with  fixed-dollar 
participation  interests  might  be  resolved 
by  treating  a  pool  as  a  single  asset,  a  rule 
specifically  allowing  a  FASIT  to  hold 
participation  interests  may  be  used  as  a 
means  of  inappropriately  avoiding  other 
rules.  The  IRS  and  Treasiuy  welcome 
additional  comments  on  whether  and 
how  the  need  for  a  FASIT  to  hold  fixed- 
dollar  amoimt  participation  interests 
can  be  accommodated. 

6.  Debt  Instnunents  Issued  by  the 
Owner ' 

To  ensure  that  the  holders  of  the 
regular  interests  are  looking  primarily  to 
the  FASIT,  and  not  the  Owner,  for 
payment,  the  FASIT  provisions 
generally  prohibit  a  FASIT  from  holding 
debt  instnunents  issued  either  by  the 
Owner  or  a  person  related  to  the  Owner 
(collectively.  Owner  debt).  An  exception 
is  made  for  cash  equivalents  and  other 
instruments  specified  by  regulation. 

Under  the  proposed  regulations, 
Owner  debt  means  more  than  just  debt 
instruments  issued  by  the  Owner.  It 
includes  an  obligation  of  the  Owner 
embedded  in  another  instrument,  a 
third  party  debt  instrument  the 
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performance  olf  which  is  contingent  on 
the  performance  of  Owner  debt,  and  any 
partial  interest  in  Owner  debt  such  as  a 
principal  or  coupon  strip.  Similarly,  a 
debt  instrumeit  guaranteed  by  an 
Owner  is  treatfed  as  Owner  debt,  if  at  the 
time  the  FASIT  acquires  the  debt 
instrument,  the  Owner  is  in  substance 
the  primary  oHligor  of  the  debt 
instrument.  Sde  Rev.  Rul.  97-3  (1997-1 
C.B.  9). 

Cash  equivalents  of  the  Owner,  which 
are  permitted  finder  the  FASIT 
provisions,  arq  limited  by  the  proposed 
regulations  to  jhort-term  investment 
quality  debt  instruments  that  are 
acquired  to  temporarily  invest  cash 
pending  eitheij  distribution  to  the  FASIT 
interest  holdeijs  or  re-investment  in 
other  permitted  assets. 

One  conunentator  noted  that  under 
the  FASIT  provisions,  it  is  unclear 
whether  the  Owner  of  two  or  more 
FASITs  may  u^e  regular  interests  from 
d  another  of  its 
ar  interests  are 
t  of  the  Owner,  then, 
technically,  thb  regxilar  interests  held  by 
the  second  FASIT  would  be 
impermissible  Owner  debt.  The 
conunentator  i  loted  that  this  form  of 
tiering  arrange  ment  is  commonly  used 
in  REMICs  ana  should  be  available  for 
use  with  FASITs.  In  response  to  this 
comment,  the  )roposed  regulations 
allow  this  typ<  of  tiering  arrangement. 
As  discussed  kelow,  however,  tiered 
FASITs  may  m  )t  be  used  to  achieve 
benefits  that  C(  )uld  not  be  obtained 
without  the  ¥t  .SIT  provisions. 

7.  Foreclosure  Property 

The  FASIT  provisions  allow  a  FASIT 
to  hold  an  asse  t  (foreclosure  property) 
acquired  upon  the  default  or  imminent 
default  of  a  pei  mitted  debt  instrument. 
The  FASIT  pre  visions  generally  allow  a 
FASIT  to  retail  i  foreclosvire  property  for 
a  designated  gi  ace  period  of 
approximately  three  to  four  years.  After 
the  grace  period,  a  100-percent  tax  is 
imposed  on  any  net  income  derived 
from  the  foreclosure  property,  including 
income  from  its  operation  or 
disposition. 

In  some  cas^,  the  property  acquired 
upon  foreclosilre  may  independently 
qualify  as  anotper  type  of  permitted 
asset.  Under  the  proposed  regulations, 
the  FASIT  may  retain  this  type  of 
foreclosiu«  property  beyond  the  grace 
period.  If  the  RASIT  retains  the  property 
beyond  the  grace  period,  the  property 
loses  its  status  as  foreclosure  property  at 
the  end  of  the  ^ace  period. 

At  this  poini ,  the  proposed 
regulations  rec  uire  Oie  Owner  to 
recognize  gain  if  any,  on  the  property 
as  if  it  had  bee  a  contributed  to  the 


FASIT  at  the  close  of  the  grace  period. 
In  addition,  after  the  grace  period,  the 
property  can  no  longer  qualify  for  the 
foreclosure  exception  to  the  prohibited 
transaction  rules. 

8.  Contracts  or  Agreements  in  the 
Nature  of  a  Line  of  Credit 

A  FASIT  may  generaUy  hold  as  a 
permitted  asset  a  contract  or  agreement 
in  the  nature  of  a  line  of  credit  as  long 
as  the  FASIT  does  not  originate  the 
contract  or  agreement. 

9.  Guarantees  and  Hedges 

Under  the  FASIT  provisions,  a 
contract  may  qualify  as  a  permitted 
asset  if  it  is  a  permitted  hedge  or 
guarantee.  The  FASIT  provisions 
impose  two  requirements  on  permitted 
hedges  and  guarantees.  First,  the 
contract  must  be  an  interest  rate  or 
foreign  currency  notional  principal 
contract,  letter  of  credit,  insurance, 
guarantee  against  defaults,  or  other 
similar  instrument.  Second,  the  contract 
must  be  reasonably  reqiured  to 
guarantee  or  hedge  against  the  FASIT' s 
risks  associated  with  being  the  obligor 
on  the  interests  that  the  FASIT  has 
issued.  Several  commentators  asked  for 
gmdance  on  the  scope  of  this  rule. 

The  proposed  regulations  provide 
guidance  as  to  what  constitutes  a 
permitted  hedge  or  guarantee.  Rather 
than  focus  on  the  type  of  contract,  the 
proposed  regulations  focus  on  its 
intended  function.  Under  the  proposed 
regulations,  a  contract  is  a  permitted 
hedge  or  guarantee  if  the  contract  is 
reasonably  required  to  offset  differences 
that  specified  risk  factors  may  cause 
between  the  amount  or  timing  of  the 
cash  flows  on  a  FASIT's  assets  and  the 
amount  or  timing  of  the  cash  flows  on 
the  FASIT's  regular  interests.  The 
specified  risk  factors  are  (1)  fluctuations 
in  market  interest  rates,  (2)  fluctuations 
in  currency  exchange  rates,  (3)  the 
credit  quality  of  the  FASIT's  assets  and 
regular  interests,  and  (4)  the  receipt  of 
payments  on  the  FASIT's  assets  earlier 
or  later  than  originally  anticipated. 

Several  commentators  requested  that 
the  proposed  regulations  list  specific 
types  of  hedges  and  guarantees  that 
qualify  as  permitted  assets.  Because  the 
proposed  regulations  define  permitted 
assets  and  guarantees  in  terms  of  their 
function,  the  proposed  regulations  do 
not  include  this  type  of  list.  Out  of  a 
concern  that  hedges  could  be  used  to 
effect  the  economic  equivalent  of  a 
transfer  of  non-permitted  assets  to  the 
FASIT,  the  proposed  regulations 
prohibit  a  hedge  or  guarantee  fi'om 
referencing  certain  assets  and  indices.  In 
particular,  a  hedge  is  not  a  permitted 
hedge  if  it  references  an  asset  other  than 


a  permitted  asset  or  if  it  references  an 
index,  economic  indicator  or  financial 
average  that  is  not  widely  disseminated 
and  designed  to  correlate  closely  with 
changes  in  one  or  more  of  the  four 
specified  risk  factors. 

One  commentator  requested  that  the 
proposed  regulations  permit  the 
incidental  hedging  of  assets  allocable  to 
ownership  interests.  The  commentator 
suggested  that,  as  a  practical  matter,  an 
Owner  may  desire  to  hedge  all  of  the 
FASIT's  assets  inside  the  FASIT  even 
though  the  FASIT  securitizes  less  than 
all  of  the  assets.  The  proposed 
regulations  accommodate  this  concern 
by  allowing  the  FASIT  to  hedge  assets 
held  (or  to  be  held)  and  liabilities  issued 
(or  to  be  issued).  Thus,  under  the 
proposed  regulations,  an  Owner  can 
hedge  assets  inside  a  FASIT  that 
currently  relate  to  the  ownership 
interest  if  the  assets  are  being  held 
inside  the  FASIT  because  the  Owner 
intends  for  them  to  support  FASIT 
regular  interests  in  the  future. 

The  proposed  regulations  provide 
special  rules  for  hedges  and  guarantees 
entered  into  with  the  Owner  or  a  related 
party.  These  rules  generally  allow  a 
FASIT  to  enter  into  a  hedge  (other  than 
a  credit  hedge)  with  the  Owner  (or  a 
related  party)  if  two  conditions  are  met. 
First,  the  Owner  (or  related  party)  must 
be  a  dealer  with  respect  to  that  type  of 
hedging  contract.  Second,  the  Owner - 
must  maintain  records  establishing  that 
the  hedge  contract  was  entered  into  at 
arm's  length.  In  addition,  the  special 
rules  provide  that  an  Ov«ier  (or  a 
related  party)  may  issue  a  guarantee  to 
a  FASIT  if  the  Owner  can  demonstrate 
that,  immediately  after  the  guarantee  is 
issued,  less  than  three  percent  of  the 
value  of  the  FASIT's  assets  are 
attributable  to  Owner  guarantees. 

Finally,  the  usefulness  of  a  hedge  is 
diminished  if  the  tax  character  of  the 
hedge  (as  an  ordinary  or  capital  asset) 
does  not  match  the  tax  character  of  the 
hedged  item.  Absent  a  special  rule, 
disposing  of  a  FASIT  hedge  could 
generate  capital  loss  even  though  the 
associated  assets  and  liabilities  of  the 
FASIT  generate  ordinary  income  and 
deductions.  To  alleviate  this  character 
mismatch,  the  proposed  regulations 
treat  a  permitted  hedge  as  an  ordinary 
asset. 

Prohibited  Tmnsactions 

1.  Backgroimd 

The  FASIT  provisions  restrict  the 
types  of  transactions  in  which  a  FASIT 
may  engage  through  the  imposition  of  a 
prohibited  transactions  tax.  The  tax  is 
equal  to  100  percent  of  the  income  a 
FASIT  realizes  from  a  prohibited 
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transaction.  The  four  categories  of 
prohibited  transactions  set  out  in  the 
FASIT  provisions  include  the  receipt  of 
any  income  from  a  loan  originated  by 
the  FASIT  and  the  receipt  of  gains  from 
the  FASIT's  disposition  of  its  assets. 

2.  Loan  Origination 

Commentators  expressed  considerable 
concern  over  the  lack  of  statutory 
guidance  on  determining  whether  a  debt 
instnunent  held  by  a  FASIT  has  been 
originated  by  the  FASIT.  Commentators 
noted  that  debt  instruments  originated 
through  the  Owner's  business  activities 
might  be  deemed  to  be  originated  by  the 
FASIT  thereby  exposing  the  FASIT  to 
liability  for  the  prohibited  transactions 
tax  on  any  income  realized  on  the 
instrument. 

The  proposed  regulations  contain  five 
safe  harbors  to  limit  the  scope  of  the 
prohibited  transaction  rules  as  they 
relate  to  loan  origination.  Under  the  first 
safe  harbor,  a  FASIT  is  not  considered 
to  have  originated  a  loan  if  the  FASIT 
acquires  the  loan  from  an  established 
securities  market. 

Under  the  second  safe  harbor,  a 
FASIT  is  not  considered  to  have 
originated  a  loan  if  the  FASIT  acquires 
the  loan  more  than  a  year  after  the  loan 
was  created. 

Under  the  third  safe  harbor,  a  FASIT 
is  not  considered  to  have  originated  a 
loan  if  the  FASFT  acquires  the  loan  from 
a  person  that  regularly  originates  similar 
loans  in  the  ordinary  coiu«e  of  its  trade 
or  business.  Importantly,  this  third  safe 
harbor  extends  to  transactions  entered 
into  with  the  Owner  (or  a  related  party). 
As  a  result,  a  FASIT  that  acquires  credit 
card  receivables  from  its  Owner  (or  a 
related  party),  or  creates  new 
receivables  from  issuances  made  on 
accounts  held  by  the  FASIT  will  not  be 
considered  to  have  originated  the 
receivables  to  the  extent  the  Owner  (or 
related  party)  originates  similar  loans  in 
the  ordinary  course  of  its  business. 

The  fourth  safe  harbor  provides  that 
the  FASIT  will  not  be  treated  as 
originating  any  new  loan  it  may  receive 
from  the  same  obligor  in  exchange  for 
the  obligor's  original  loan  in  the  context 
of  a  workout. 

Finally,  a  FASIT  will  not  be  treated  as 
having  originated  a  debt  instnunent 
when  it  makes  a  loan  pursuant  to  a 
contract  or  agreement  in  the  nature  of  a 
line  of  credit  the  FASIT  is  permitted  to 
hold. 

3.  Substitution  or  Distribution  of  Debt 
Instruments 

The  FASIT  provisions  generally 
impose  a  prohibited  transaction  tax  on 
the  distribution  of  debt  instnunents  to 
the  Owner.  An  exception  to  this  rule 


exists  for  distributions  to  the  Owner  so 
long  as  the  principal  purpose  of  the 
distribution  is  not  the  recognition  of 
gain  that  is  due  to  changes  in  market 
conditions  while  the  FASIT  held  the 
debt  instrument.  This  rule  effectively 
allows  an  Owner  to  reduce  over- 
collateralization  so  long  as  the  reduction 
is  not  designed  to  obtain  a  character 
advantage.  Absent  this  rule,  in  times  of 
falling  market  interest  rates,  an  Owner 
could  inappropriately  generate  capital 
gain  and  economically  offsetting 
ordinary  loss  by  disposing  of  distributed 
appreciated  debt  instruments  while 
having  the  FASIT  dispose  of  related 
hedges.  To  clarify  the  application  of  the 
distribution  rule,  the  proposed 
regulations  deem  a  distribution  of  a  debt 
instrument  to  be  carried  out  principally 
to  recognize  gain  if  the  Owner  (or  a 
related  person)  sells  the  substituted  or 
distributed  debt  instrument  at  a  gain 
within  180  days  of  the  substitution  or 
distribution.  In  this  case,  the 
distribution  will  be  a  prohibited 
transaction  subject  to  the  100-percent 
tax. 

Consequences  of  FASIT  Cessation 

Under  the  FASIT  provisions,  the 
Commissioner  may  consent  to  the 
intended  cessation  of  a  FASIT  and  may 
grant  conditional  relief  in  the  case  of  an 
inadvertent  cessation.  There  are, 
however,  no  comprehensive  rules 
describing  the  consequences  of  a 
cessation.  The  proposed  regulations, 
therefore,  detail  how  a  cessation  affects 
the  FASFT,  the  imderljdng  arrangement 
that  made  the  FASIT  election,  the 
Owner,  and  the  regular  interest  holders. 
These  rules  apply  unless  a  cessation  is 
carried  out  with  the  Commissioner's 
consent,  in  which  case  the  consent 
document  controls. 

Under  the  proposed  regulations  the 
Owner  is  treated  as  disposing  of  the 
FASIT's  assets  for  their  fair  market 
value  in  a  prohibited  transaction.  Gain, 
if  any,  on  this  deemed  distribution  is 
subject  to  the  prohibited  transactions 
tax.  Any  loss  is  disallowed.  The  Owner 
is  also  tireated  as  satisfying  the  regidar 
interests  for  an  amount  equal  to  the 
lesser  of  the  adjusted  issue  price  or  fair 
market  value  of  the  regular  interests. 
This  deemed  satisfaction  will  result  in 
cancellation  of  indebtedness  income  in 
cases  where  the  aggregate  fair  market 
value  of  the  assets  is  less  than  the 
aggregate  adjusted  issue  price  of  the 
regular  interests.  The  underlying 
arrangement  is  no  longer  treated  as  a 
FASIT  and  generally  is  prohibited  from 
making  a  new  FASIT  election.  In 
addition,  the  imderlying  arrangement  is 
treated  as  holding  the  assets  of  the 
terminated  FASIT  and  is  classified  (for 


example,  as  a  corporation  or 
partnership)  under  general  tax 
principles.  Finally,  the  regular  interest 
holders  are  treated  as  exchanging  their 
FASIT  regular  interests  for  new  interests 
in  the  underlying  arrangement.  These 
new  interests  are  classified  under 
general  tax  principles,  and  the  deemed 
exchange  of  the  regular  interests  for  the 
new  interests  may  require  the  regular 
interest  holders  to  recognize  gain  or 
loss. 

Rules  Applicable  to  Owner 

Under  the  FASIT  provisions,  an 
Owner  generally  determines  its  taxable 
income  by  including  the  gains,  losses, 
income  and  deductions  of  the  FASIT 
and  by  treating  the  assets  and  liabilities 
of  the  FASIT  as  its  own.  In  addition,  the 
Owner  must  also  follow  special  rules 
concerning  the  FASIT's  tax-exempt 
income,  prohibited  transactions  and 
method  of  accounting  for  debt 
instruments.  Few  comments  were 
received  concerning  these  provisions. 

Under  the  special  rule  concerning  the 
method  of  accounting  for  debt 
instruments,  a  FASIT  must  use  the 
constant  yield  method  in  determining 
all  interest,  acquisition  discount, 
original  issue  discount  (OID),  market 
discount,  and  premium  deductions  or 
adjustments.  To  ensure  that  the  Owner 
uses  a  constant  )rield  method  for  all 
interest  and  interest-like  items,  the 
proposed  regulations  require  the  Owner 
to  compute  the  amount  of  interest 
income  and  premium  offset  accruing  on 
debt  instruments  held  in  a  FASFT  under 
the  methodology  described  in  §  1.1272- 
3(c).        ^ 

One  commentator  noted  that  the 
FASIT  provisions  speak  in  terms  of 
determining  the  Owner's  taxable 
income,  and  that  taxable  income,  which 
the  Code  defines  as  gross  income  minus 
deductions,  makes  no  reference  to 
credits.  The  proposed  regulations, 
therefore,  clarify  the  extent  to  which  an 
Owner,  in  determining  its  tax,  may 
claim  the  FASIT's  credits.  In  general, 
the  Owner  may  claim  a  credit  for  taxes 
paid  or  deemed  paid  by  the  FASIT  in 
the  same  manner  and  to  the  same  extent 
as  if  the  FASFT  were  an  unincorporated 
branch  of  the  Owner.  As  discussed 
below,  the  allowance  of  a  foreign  tax 
credit  is  subject  to  the  anti-abuse 
provisions  of  this  regulation,  and  other 
relevant  authorities  including  case  law 
and  the  potential  application  of  IRS 
Notice  98-5  (1998-3  I.R.B.  49). 

Because  the  Owner  includes  the 
FASIT's  tax  items  in  determining  its 
credits  and  taxable  ncome,  the 
proposed  regulations  make  the  Owner 
(rather  than  the  FASFT)  responsible  for 
reporting  those  items  on  its  Federal 
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taxable,  domestic  C  corporations  and 
ensure  that  the  misallocation  of  gain  (in 
the  related  person)  and  associated  loss 
(in  the  Owner)  would  not  produce 
unwarranted  tax  benefits. 

The  proposed  regulations  adopt  the 
first  approach.  Under  the  proposed 
regulations,  transactions  between  a 
related  person  and  the  FASIT  are  treated 
as  transactions  between  the  related 
person  and  the  Owner  followed  by 
transactions  between  the  Owner  and  the 
FASIT.  This  rule,  however,  does  not 
apply  in  all  cases.  Transfers  of  publicly 
traded  property  by  related  persons  are 
unlikely  to  be  abusive.  The  rule  in  the 
proposed  regulations,  therefore,  only 
applies  if  the  related  person  transfers 
property  not  traded  on  an  established 
securities  market.  Thus,  for  example, 
the  rule  applies  to  a  transfer  of 
consumer  receivables,  but  not  to  a 
transfer  of  Treasury  bills. 

3.  Determination  of  Value  for  Gain 
Recognition  Purposes 

a.  In  general.  To  determine  value  for 
purposes  of  applying  the  gain 
recognition  rules,  the  FASIT  provisions 
divide  property  into  two  categories:  (1) 
debt  instruments  not  traded  on  an 
established  securities  market,  and  (2)  all 
other  property.  The  value  of  debt 
instruments  not  traded  on  an 
established  securities  market  is 
determined  by  a  special  statutory  rule. 
The  value  of  all  other  property  (which 
includes  debt  instruments  that  are 
traded  on  an  established  securities 
market)  is  fair  market  value. 

Under  the  special  rule,  the  value  of  a 
debt  instrument  not  traded  on  an 
established  securities  market  is  the  svun 
of  the  reasonably  expected  cash  flows 
on  the  instrument,  discounted  using 
semiannual  compounding  at  a  rate  equal 
to  120  percent  of  the  applicable  federal 
rate  (AFR). 

The  intent  behind  the  special 
valuation  rule  is  uncertain.  The 
legislative  history  of  the  FASIT 
provisions  indicates  the  rule  was  meant 
to  be  a  simple  and  mechanical  formula 
that,  by  its  nature,  would  not  produce 
accurate  results  in  every  case. 
Specifically,  the  legislative  history 
states  that  the  value  of  an  asset  is 
determined  by  the  special  valuation  rule 
even  if  a  different  value  would  be 
determined  by  applying  a  willing  buyer/ 
willing  seller  standard.  See  H.R. 
Rept.104-737,  104th  Cong.  2d  Sess.,  327 
(1996).  At  the  same  time,  by  applying  a 
fair  market  value  standard  to  all  other 
assets  (including  market-traded  debt). 
Congress  showed  a  clear  preference  for 
using  actual  fair  market  value  whenever 
it  can  be  determined  with  reasonable 
accuracy. 


Several  commentators  made 
suggestions  on  how  to  interpret  the 
legislative  intent  behind  the  special 
valuation  rule.  In  general,  the 
commentators  were  concerned  that 
implementing  the  rule  without 
diodification  would  in  many  cases 
generate  tax  gains  far  in  excess  of 
economic  gains.  Because  the 
commentators  viewed  this 
overvaluation  as  a  substantial 
impediment  to  the  use  of  FASITs,  they 
asked  that  the  proposed  regulations 
narrow  as  much  as  possible  the  debt 
instruments  subject  to  the  special 
valuation  rule. 

The  proposed  regulations  attempt  to 
reconcile  the  legislative  intent  and  the 
commentators'  concerns  in  a  consistent 
and  principled  manner.  The  policy 
justification  for  the  special  valuation 
rule  is  strongest  where  it  is  difficult,  if 
not  impossible,  to  separate  the  value  of 
a  debt  instrument  from  the  value  of  the 
Owner's  business  relationship  with  the 
debtor.  For  example,  the  value  of  credit 
card  receivables  may  be  inferred  if  the 
receivables  are  placed  jn  trust  and  used 
to  create  new  debt  instruments  that  are 
sold  to  the  public  at  a  disclosed  price. 
In  this  case,  however,  the  implied  price 
necessarily  includes  both  the  value  of 
the  receivables  and  the  value  of  the 
transferor's  implicit  or  explicit  promise 
to  replace  the  receivables  as  they 
mature.  Because  there  is  no  objective, 
easily  administrable  method  for 
allocating  the  portion  of  the  price 
allocable  to  the  receivable  (as  opposed 
to  the  portion  allocable  to  the 
transferor's  ongoing  business),  the 
special  valuation  rule  seems  appropriate 
in  this  context. 

By  contrast,  the  policy  justification  for 
the  special  valuation  rule  is  weakest  in 
cases  where  the  fair  market  value  of  the 
debt  instrument  can  be  easily 
established.  For  example,  if  a  FASIT 
purchases  a  pool  of  non-market-traded 
securities  for  cash  in  a  transaction 
where  the  FASIT  maintains  no 
continuing  relationship  with  the  seller, 
there  appears  to  be  no  reason  to  distrust 
the  value  as  determined  by  an  actual 
arm's  length  bargaining. 

Consistent  with  this  understanding  of 
the  purpose  behind  the  special 
valuation  rule,  the  proposed  regulations 
take  a  broad  view  of  what  constitutes  an 
established  securities  market.  In 
addition,  the  regulations  clearly 
delineate  whether  property  is  subject  to 
the  special  rule  and  provide  a  number 
of  exceptions  from  the  special  rule. 

b.  Traded  on  an  established  securities 
market.  The  proposed  regulations  define 
the  term  traded  on  an  established 
securities  market  by  reference  to 
§  1.1273-2(f)(2)  through  (4)  of  the  OID 
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regulations.  The  proposed  regulations 
also  give  the  Commissioner  the  power  to 
determine  that  debt  instruments  not 
meeting  the  standards  of  the  ODD 
regulations  are  nevertheless  traded  on 
an  established  securities  market.  Under 
the  cross-reference  to  the  OBD 
regulations,  debt  is  considered  traded 
on  an  established  securities  market  if  (1) 
it  is  listed  on  certain  specified  securities 
exchanges  or  on  certain  interdealer 
quotation  systems,  (2)  it  is  traded  on  a 
board  of  trade  or  interbank  market,  or 
(3)  it  appears  on  a  quotation  medium 
that  provides  a  reasonable  basis  to 
determine  fair  market  value  by 
disseminating  either  recent  price 
quotations  or  actual  prices  of  recent 
sales  transactions. 

The  proposed  regulations  do  not 
cross-reference  §  1.1273-2(f)(5)  of  the 
OID  regulations.  Consequently,  debt  is 
not  considered  traded  on  an  established 
securities  market  if  it  is  merely  readily 
quotable  within  the  meaning  of 
§  1.1273-2(f)(5).  The  IRS  and  Treasury 
do  not  expect  this  omission  to  have  a 
significant  impact  because,  under  a 
special  exception  (the  spot  purchase 
rule,  discussed  below)  the  proposed 
regulations  value  non-publicly  traded 
debt  instruments  at  their  cost  if  a  FASIT 
acquires  them  ia  (or  soon  after)  an  arm's 
lecq^  cash  purchase. 

According  to  one  commentator,  bank 
loans  and  private  placement  loans, 
which  are  typiccdly  made  to  small  and 
medium  sized  businesses,  are  readily 
quotable  within  the  meaning  of 
§  1.1273-5(0(5)  but  would  not  otherwise 
be  considered  as  traded  on  an 
established  securities  market.  The 
commentator  stated  there  would  be 
commercial  interest  in  securitizing  these 
loans  through  FASITs  but  for 
application  of  the  special  valuation  rule. 
Although  the  proposed  regulations  do 
not  adopt  the  readily  quotable  standard, 
the  IRS  and  Treasury  believe  bank  and 
private  placement  loans  will  be 
securitized  in  transactions  qualifying  for 
the  spot  purchase  exception. 
Nevertheless,  comments  are  requested 
on  whether  the  readily  quotable 
standard  is  still  necessary. 

c.  Exceptions  for  debt  not  traded  on 
an  established  securities  market.  The 
proposed  regulations  except  from  the 
special  valuation  rule  certain  beneficial 
and  stripped  interests.  Under  this 
exception,  a  certificate  representing 
beneficial  ownership  of  debt 
instruments  constitutes  beneficial 
ownership  of  debt  instruments  traded 
on  an  established  securities  market  if 
either  the  certificate  or  all  of  the 
imderlying  debt  instnunents  are  traded 
on  an  established  securities  market. 
Similarly,  a  stripped  bond  or  stripped 


coupon  represents  debt  traded  on  an 
established  securities  market,  if  either 
the  strip  or  the  imderlying  debt 
instrument  is  traded  on  an  established 
seciirities  market.  Because  fair  market 
value  is  easily  determined  in  these 
circumstances,  there  appears  to  be  little 
reason  to  apply  the  special  valuation 
rule. 

Finally,  the  proposed  regulations 
provide  an  exception  for  certain  debt 
instruiments  that  are  contemporaneously 
purchased  and  transferred  to  the  FASIT 
(the  spot  purchase  rule).  Under  this 
provision,  the  value  of  a  debt 
instrument  is  its  cost  to  the  Owner  if 
foiu'  conditions  are  met:  (1)  the  debt 
instnmient  is  purchased  from  an 
unrelated  person  in  an  arm's  length 
transaction,  (2)  the  debt  instrument  is 
acquired  for  cash,  (3)  the  price  of  the 
debt  instrument  is  fixed  no  more  than 
1 5  days  before  the  date  of  the  purchase, 
and  (4)  the  debt  instrument  is 
transferred  to  the  FASIT  no  more  than 
15  days  after  the  date  of  the  purchase. 

d.  Debt  instruments  not  traded  on  an 
established  securities  market.  As 
discussed  above,  the  special  valuation 
rule  values  a  debt  instrument  by 
discounting  the  reasonably  expected 
cash  flows  on  the  instnunent.  The 
proposed  regulations  require  that  the 
determination  of  reasonably  expected 
cash  flows  be  conunercially  reasonable. 
The  proposed  regulations  also  permit 
reasonable  assiunptions  concerning 
credit  risk,  early  repayments,  and  loan 
servicing  costs  to  be  taken  into  account. 
Additional  rules  discourage  the  use  of 
assumptions  known  to  be  inaccurate. 

One  safeguard  is  a  consistency  test. 
Even  though  a  debt  instrument  may  not 
be  traded  on  an  established  securities 
market,  a  person  securitizing  the  debt 
instrument  may  make  certain  public 
representations  about  the  debt 
instnmient,  such  as  in  a  prospectus  or 
an  offering  memorandimi.  The 
consistency  test  prevents  the  use  of  one 
set  of  assumptions  for  tax  purposes  and 
the  use  of  another  set  for  different 
pmposes.  Specifically,  all  assumptions 
used  in  determining  reasonably 
expected  cash  flows  (for  purposes  of  the 
FASIT  valuation  rule)  must  be  no  less 
favorable  than  the  assumptions 
imderlying  the  representations  made  to 
any  of  the  following  groups  in  the 
prescribed  order:  investors,  rating 
agencies,  or  governmental  agencies.  For 
example,  if  one  default  rate  is  assumed 
to  value  debt  instruments  in  a 
prospectus,  a  higher  default  rate  cannot 
be  assumed  to  value  the  debt 
instruments  for  purposes  of  the  gain 
recognition  provisions.  Even  if  no 
representations  concerning  value  are 
made  to  investors,  rating  agencies,  or 


governmental  agencies,  the  assumptions 
made  for  purposes  of  the  gain 
recognition  provisions  must  still  be 
consistent  with  any  applicable  industry 
customs  and  standards.  To  encourage 
adherence  to  the  consistency  test,  the 
Commissioner  may  determine 
reasonably  expected  cash  flows  without 
making  any  adjustment  if  the 
assumption  made  with  respect  to  that 
adjustment  (for  example,  assumed  credit 
risks)  fails  the  consistency  test  or  is 
otherwise  unreasonable. 

In  addition  to  the  consistency  test,  the 
proposed  regulations  place  a  ceiling  on 
projected  loan  servicing  costs. 
Specifically,  the  amount  of  loan 
servicing  costs  projected  may  not 
exceed  the  lesser  of  (1)  the  amount  the 
FASFT  agrees  to  pay  the  Owner  (or  a 
related  person)  for  servicing  all,  or  a 
portion,  of  the  loans  held  by  the  FASIT, 
or  (2)  the  amount  a  third  party  would 
reasonably  pay  for  the  servicing  of 
identical  loans. 

e.  Special  valuation  rule  for 
guarantees.  Because  a  guarantee  usually 
is  not  a  debt  instrument,  any  gain 
recognized  on  transferring  a  guarantee 
to  a  FASIT  would  be  determined  using 
the  guarantee's  fair  market  value  absent 
a  special  rule.  Nevertheless,  if  a 
guarantee  relates  solely  to  non-traded 
debt  instruments,  the  proposed 
regulations  allow  taxpayers  to  value  the 
guarantee  and  the  debt  instruments 
together.  Under  this  rule,  the  reasonably 
expected  payments  on  the  guarantee  are 
treated  as  part  of  the  reasonably 
expected  payments  on  the  debt 
instruments  to  which  the  guarantee 
relates. 

4.  Property  Held  Outside  a  FASIT 
Supporting  FASIT  Regular  Interests 

An  Owner  (or  a  person  related  to  the 
Owner)  must  recognize  gain  on  any 
property  the  Owner  or  related  person 
holds  outside  the  FASIT  that  supports 
the  regular  interests.  In  addition, 
property  held  by  the  Owner  or  related 
person  that  supports  regular  interests  is 
treated  as  held  by  the  FASIT  for  all 
purposes  of  the  FASIT  provisions.  By 
treating  support  property  as  transferred 
to  and  held  by  a  FASIT.  the  support 
rules  discourage  taxpayers  from  trying 
to  avoid  the  gain-on-transfer  rules  and 
ensure  that  FASIT  income  includes  the 
income  from  all  FASFT  property. 

Commentators  asked  lor  a  clear  and 
narrow  definition  of  support  property. 
They  suggested  limiting  the  support  rule 
to  situations  in  which  the  arrangement 
with  the  regular  interest  holders 
indicates  that  assets  held  outside  the 
FASIT  would  have  been  transferred  to 
the  FASIT  but  for  the  gain  recognition 
rules.  Under  this  view,  support  property 
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includes:  (1)  lubordinated  interests  in 
debt  instrum(  mts  contributed  to  the 
FASIT,  (2)  priperty  seciiring  an  Owner's 
guarantee,  and  (3)  coDtribution 
agreements  that  allow  the  FASIT  to 
purchase  a  debt  instnunent  for  an 
amount  significantly  below  its  fair 
market  valuej  Several  commentators 
argued  that  uhless  a  narrow  view  of 
support  is  adi  )pted,  the  support  rule 
threatens  to  s  abject  to  the  gain 
recognition  nile  all  property  held  by  an 
Owner  wheni  iver  the  Owner  guarantees 
a  regular  inte:  'est  or  has  any  kind  of 
continuing  relationship  with  the  FASIT. 

Consistent  ivith  the  comments 
received,  the  proposed  regulations 
narrowly  deme  support  property. 
Under  the  proposed  regulations, 
property  generally  is  support  property  if 
the  Owner  (or  a  related  person):  (1) 
Identifies  the  property  as  providing 
security  for  a  regular  interest,  (2)  sets 
aside  the  pro]  »erty  for  transfer  to  the 
FASIT  under  a  contribution  agreement, 
or  (3)  holds  a  i  interest  in  the  property 
that  is  subord  inate  to  the  FASIT's 
interest  in  the  property.  This  last 
situation  can  arise,  for  example,  if  the 
Owner  holds  the  junior  interests  in  a 
pool  of  debt  i  istruments  while  the 
FASIT  holds  he  senior  interests. 


5.  Deferral  of 


[^ain  Recognition 


Although  g>in  must  ordinarily  be 
recognized  asisoon  as  property  is 
transferred,  the  FASIT  provisions 
authorize  regulations  under  which  gain 
on  transferred  property  is  deferred  until 
the  transferred  property  supports 
regiilar  interests.  Several  commentators 
specifically  raquested  a  gain  deferral 
system  and  oie  explained  in  detail  how 
a  gain  deferral  system  could  be  applied 
to  a  constantly  revolving  pool  of  assets. 

The  proposed  regulations  do  not 
provide  a  general  gain  deferral  system. 
After  carefully  considering  the  issues 
involved,  the  IRS  and  Treasury  have 
determined  tnat  gain  deferral  rules  must 
build  on  rules  for  accounting  for  pooled 
debt  instrumants.  The  IRS  and  Treasury 
anticipate  providing  rules  for  pooled 
debt  instnunant  in  future  guidance,  and 
at  that  time  expect  to  revisit  the  FASIT 
gain  deferral  rules. 

Although  the  proposed  regulations  do 
not  provide  niles  for  gain  deferral 
generally,  rules  permitting  gain  deferral 
for  pre-effective  date  FASITs  have  been 
developed  consistent  with  the 
requirements  pi  the  Act.  The  IRS  and 
the  Treasury  request  comments  on 
whether  and  bow  the  gain  deferral 
system  for  pn  -effective  date  FASITs 
may  be  modii  :ed  to  accommodate  a 
general  gain  c  eferral  system. 


Ownership  Interests  and  Consolidated 
Groups 

By  statute,  to  qualify  as  a  FASIT,  an 
arrangement  must  have  one  (and  only 
one)  ownership  interest,  and  that 
ownership  interest  must  be  held  by  one 
(and  only  one)  eligible  corporation. 
Congress,  however,  anticipated  that 
Treasury  would  "issue  guidance  on  how 
the  ownership  rule  would  apply  to  cases 
in  which  the  entity  that  owns  the  FASIT 
joins  in  the  filing  of  a  consolidated 
return  with  other  members  of  the  group 
that  wish  to  hold  an  ownership  interest 
in  the  FASIT."  See  H.R.  Conf.  Rep.  No. 
737,  ip4th  Cong.,  2d  Sess.  329  (1996). 

Commentators  uirged  the  IRS  and 
Treasury  to  issue  guidance  that  woidd 
change  the  statutory  rule  and  permit 
members  of  a  consolidated  group  to 
jointly  hold  a  FASIT  owmership  interest. 
In  studying  the  issue,  however,  the  IRS 
and  Treasiuy  became  concerned  about 
how  such  guidance  would  continue  to 
satisfy  those  general  principles  of  the 
consolidated  return  regulations  that 
preclude  the  shifting  of  stock  basis, 
income,  or  loss.  The  IRS  and  Treasury 
considered  different  models  that  would 
permit  members  of  a  consolidated  group 
to  jointly  hold  (or  enjoy  the  benefits  of 
jointly  holding)  a  FASIT  ownership 
interest,  but  none  of  these  were  found 
to  adequately  address  the  government's 
concerns  without  adding  administrative 
complexity  for  both  the  IRS  and 
taxpayers.  Moreover,  the  IRS  and 
Treasury  are  not  convinced  the  level  of 
potential  attribute  shifting  should  be 
disregarded  or  addressed  through  an 
anti-abuse  rule  or  would  be  so  minor 
that  disregarding  it  would  be 
appropriate.  Therefore,  the  proposed 
regulations  do  not  provide  rules 
permitting  members  of  a  consolidated 
group  to  jointly  hold  ownership 
interests  in  a  FASIT.  The  IRS  and 
Treasury  invite  the  submission  of 
additional  comments  that  woidd 
address  these  concerns. 

Transfers  of  Ownership  Interests 

The  proposed  regulations  ignore  the 
transfer  of  an  ownership  interest  if  the 
transfer  is  accomplished  to  impede  the 
assessment  or  collection  of  tax.  A 
transfer  is  accomplished  to  impede  the 
assessment  or  collection  of  tax  if  the 
transferor  knows,  or  should  know,  that 
the  transferee  would  be  unwilling  or 
unable  to  pay  some  or  all  of  the  tax 
arising  fi-om  holding  the  ownership 
interest.  A  safe  harbor,  incorporated 
through  a  cross-reference  to  comparable 
rules  regarding  transfers  of  REMIC 
residual  interests,  is  available  to  Owner- 
transferors  who  conduct  a  reasonable 
investigation  of  the  transferee's  financial 


condition.  As  explained  imder  the 
caption  PROPOSED  AMENDMENT  TO 
REMIC  REGULATIONS  in  this 
preamble,  the  REMIC  safe  harbor 
incorporated  by  the  FASIT  rules  has 
been  modified. 

Rules  Applicable  to  Regular  Interest 
Holders 

The  FASIT  provisions  treat  a  regular 
interest  as  a  debt  instrument  for  all 
purposes  of  the  Code  and  require  the 
holder  to  account  for  gross  income  with 
respect  to  the  regular  interest  under  an 
accrual  method. 

Few  comments  were  made  with 
respect  to  FASIT  regular  interests.  One 
commentator  suggested  a  rule  that 
would  prevent  the  holder  of  a  debt 
instrument  fi-om  recognizing  a  loss  on, 
or  changing  the  tax  consequences  of,  the 
debt  instrument  by  transferring  it  to  a 
FASIT  in  exchange  for  an  identical  or 
similar  FASIT  regular  interest.  No  such 
rule  is  adopted  by  the  proposed 
regulations  because  the  IRS  and 
Treasury  believe  this  type  of  transaction 
is  adequately  addressed  by  the  wash 
sales  rules  of  the  Code  and  the  FASIT 
anti-abuse  rule  described  later. 
Similarly,  the  proposed  regulations  have 
adopted  no  special  rules  concerning  the 
consequences  of  modifying  regular 
interests,  because  the  IRS  and  Treasury 
believe  these  issues  are  adequately 
addressed  imder  existing  principles  of 
Federal  tax  law. 

Special  Rules 

Anti-Abuse  Rule 

The  proposed  regulations  contain  an 
anti-abnse  rule  patterned  after  the  anti- 
abuse  rule  in  the  partnership  regulations 
issued  under  subchapter  K.  The  FASIT 
anti-abuse  rule  evaluates  transactions 
against  the  underlying  purpose  of  the 
FASIT  provisions,  which  is  to  promote 
the  spreading  of  credit  risk  on  debt 
instruments  by  facilitating  the 
securitization  of  debt  instruments.  If  a 
FASIT  is  formed  or  used  to  achieve  a  tax 
result  inconsistent  with  this  purpose, 
the  Commissioner  may  take  remedial 
action,  including  disregarding  the 
FASIT  election,  reallocating  items  of 
income,  deductions  and  credits, 
recharacterizing  regular  interests,  and 
redesignating  the  holder  of  the 
ownership  interest.  Whether  a  FASIT  is 
formed  or  used  to  achieve  a  tax  result 
that  is  inconsistent  with  the  FASIT 
provisions  is  a  question  of  fact.  In 
addition  to  applying  the  specific  anti- 
abuse  rule  included  in  these  proposed 
regulations,  the  IRS  and  Treasury  will 
also  continue  to  apply  other  statutory, 
administrative,  and  judicial  anti-abuse 
provisions,  such  as  the  judicial 
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doctrines  of  economic  substance  and 
substance  over  form,  to  transactions  and 
structures  involving  FASITs.  For 
example,  see  the  principles  of.Notice 
98-5  (1998-3  I.R.B.  49),  regarding 
foreign  tax  credits. 

Altnough  regular  interests  in  a  FASIT 
may  be  held  in  a  tiered  FASIT  structure 
and  treated  by  each  FASIT  as  permitted 
assets,  the  tiering  of  FASITs  may  not  be 
used  for  double  or  multiple  coimting  of 
the  FASIT  gross  income  or  gross  assets 
for  other  purposes  of  the  Code  in  a 
manner  that  would  be  inconsistent  with 
the  intent  of  the  FASIT  provisions.  In 
this  regard,  the  IRS  and  Treasury 
consider  the  recognition  of  interest 
expense  paid  and  the  corresponding 
interest  income  received  by  the  same 
Owner  to  be  inconsistent  with  the  intent 
of  the  provisions.  Accordingly,  such 
Owner-created  attributes  must  be 
disregarded  because  a  taxpayer  may  not 
enter  into  a  transaction  with  itself.  For 
example,  the  gross  income  and  gross 
assets  from  the  tiering  of  FASITs  may 
not  be  taken  into  account  more  than 
once  for  purposes  of  testing  whether  an 
Owner  is  an  80/20  company  under 
section  861 ,  or  for  purposes  of 
determining  the  relative  domestic  and 
foreign  source  gross  assets  of  the  Owner 
or  the  Owner's  affiliated  group  in 
applying  the  interest  expense  allocation 
rules  proposed  here  under  section 
864(e). 

International  Provisions 

Prohibition  of  Foreign  FASITS  and 
Segregated  Pools  Subject  to  Foreign  Tax 

It  appears  that  taxpayers  may  attempt 
to  exploit  differences  in  the 
characterization  of  a  FASIT  or  the 
interests  in  a  FASIT  under  U.S.  law  and 
relevant  foreign  law  to  produce 
inappropriate  tax  avoidance  (including 
by  producing  a  non-economic  allocation 
of  foreign  taxes  to  the  holder  of  the 
FASIT  ownership  interest).  To  minimize 
this  possibility,  the  proposed 
regulations  provide  that  a  foreign  entity 
(including  but  not  limited  to  a  foreign 
corporation  or  a  foreign  partnership) 
may  not  be  a  qualified  arrangement.  In 
addition,  a  qualified  arrangement  may 
not  be  a  domestic  entity  or  a  segregated 
pool  of  identified  assets  any  of  the 
income  of  which  is  subject  to  tax  on  a 
net  basis  by  a'foreign  country.  The  IRS 
and  Treasury  intend  that  the  imposition 
of  foreign  tax  on  a  net  basis  with  respect 
to  the  assets  and  liabilities  of  a  FASIT 
will  disqualify  a  FASFf  election  without 
regard  to  whether  the  segregated  pool  of 
assets  is  actually  held  through  a  U.S.  or 
foreign  office  or  fixed  place  of  business. 
In  addition,  a  preexisting  qualified 
FASIT  may  cease  to  be  a  FASIT 


prospectively  by  being  subjected  to 
foreign  net  taxation  for  the  first  time  in 
a  later  year  as  a  result  of  newly 
conducted  foreign  activities.  It  is  not 
necessary  that  actual  foreign  tax  be 
imposed  for  an  arrangement  to  be 
considered  subject  to  foreign  net 
taxation. 

The  IRS  and  Treasury  request 
comments  regarding  whether  there  may 
be  circiunstances  in  which  legitimate 
(non-tax)  business  reasons  justify 
allowing  a  FASIT  election  to  be  made  by 
a  foreign  entity,  or  an  entity  the  income 
of  which  is  subject  to  net  foreign 
taxation,  or  on  behalf  of  a  segregated 
pool  which  may  be  subject  to  net  foreign 
taxation. 

Prohibition  on  Foreign  FASITs  and 
Segregated  Pools  Subject  to  Foreign  Tax 

The  IRS  and  Treasury  are  also 
concerned  that  taxpayers  may  attempt  to 
use  FASITs  to  produce  non-economic 
allocations  of  foreign  withholding  taxes 
to  the  holder  of  the  FASIT  ownership 
interest.  The  IRS  and  Treasury  believe 
that  such  transactions  may  be  facilitated 
by  the  ease  with  which  an  Ovymer  can 
acquire  publicly-traded  debt  that  is 
subject  to  foreign  withholding  tax.  In 
addition,  prohibiting  a  FASIT  from 
holding  publicly-traded  debt  subject  to 
a  foreign  withholding  tax  should  not 
unduly  interfere  with  legitimate 
securitizations  of  debt  held  by  an 
Ovraer.  Accordingly,  the  proposed 
regulations  provide  that  the  definition 
of  permitted  debt  instruments  does  not 
include  debt  instruments  traded  on  an 
established  securities  market  if  such 
debt  instruments  are  subject  to  foreign 
withholding  tax.  The  IRS  and  Treasury 
request  comments  concerning  whether 
the  scope  of  this  rule  is  adequate  to 
address  potentially  abusive  transactions 
and  whether  legitimate  (non-tax) 
business  reasons  may  justify  the  use  of 
a  FASIT  to  hold  foreign  debt  that  is 
traded  on  an  established  securities 
market  and  is  subject  to  a  foreign 
withholding  tax. 

Avoidance  of  U.S.  Withholding  Tax 

The  IRS  and  Treasiuy  are  also 
concerned  that  FASITs  may  be  used  by 
foreign  resident  taxpayers  to  avoid  U.S. 
withholding  taxes  that  would  otherwise 
be  imposed  on  direct  cross-border 
financing  to  a  foreign  person's  U.S. 
subsidiary.  In  particular,  the  IRS  and 
Treasury  are  aware  that  foreign 
taxpayers  may  attempt  to  use  FASITs  to 
convert  interest  that  would  be 
disqualified  from  the  portfolio  interest 
exemption  under  sections  871(h)(3), 
881(c)(3)(B),  and  881(c)(3)(C) 
(concerning  interest  paid  to  a  10  percent 
shareholder  and  interest  paid  to  a 


controlled  foreign  corporation  from  a- 
related  person)  into  interest  that 
qualifies  as  portfolio  interest.  To 
prevent  such  avoidance,  the  proposed 
regulations  provide  that  interest  paid  or 
accrued  to  a  foreign  holder  of  a  FASIT 
regular  interest  will  not  qualify  as 
portfoUo  interest  imder  sections 
871(h)(3)  and  881(c)(3)  to  the  extent  that 
the  FASIT  receives  or  accrues  interest 
from  an  obligor  who  is  a  U.S.  resident 
taxpayer  (the  related  obligor)  if  (1)  the 
foreign  holder  is  a  10  percent 
shareholder  (within  the  meaning  of 
Section  871(h)(3))  of  the  related  obligor 
or  (2)  the  foreign  holder  is  a  controlled 
foreign  corporation  and  the  related 
obligor  is  a  related  person  (within  the 
meaning  of  section  864(d)(4))  with 
respect  to  the  foreign  holder.  For  these 
purposes,  the  related  obligor  is  defined 
as  a  conduit  debtor  who  is  treated  as 
paying  interest  directly  to  the  10  percent 
shareholder  or  the  controlled  foreign 
corporation  for  piuposes  of  sections 
871,  881, 1441  and  1442.  This  rule 
characterizes  all  interest  of  the  foreign 
regular  interest  holder  as  non-portfolio 
interest  if  the  FASIT  receives  or  accrues 
an  equal  or  greater  amoimt  of  interest 
from  the  related  obligor. 

Further,  the  IRS  and  Treasury  request 
comments  concerning  whether  FASIT 
regular  interests,  REMIC  regular 
interests,  and  pass  through  certificates 
should  be  treated  in  a  consistent  manner 
for  purposes  of  applying  U.S. 
withholding  tax  niles. 

The  IRS  and  Treasury  intend  to  issue 
regulations  that  will  provide  that  the 
FASIT  and  its  Owner  are  withholding 
agents  in  respect  of  payments  made  to 
foreign  regular  interest  holders. 

The  IRS  and  Treasury  solicit 
comments  with  respect  to  circiunstances 
in  which  the  FASIT  and  its  Owner  may 
be  imaware  of  a  possible  relationship 
between  foreign  regular  interest  holders 
and  the  related  obligors  of  the  debt 
instruments  held  by  the  FASIT  or  other 
circiunstances  under  which  it  would  be 
inappropriate  to  treat  payments  to  a 
regular  interest  holder  as  payments 
directly  from  a  conduit  debtor.  It  is 
anticipated  that  these  regulations  will 
provide  that  the  FASIT  and  its  Owner 
will  not  be  responsible  for  withholding 
amounts  paid  to  the  foreign  regular 
interest  holders  in  the  above 
circumstances  unless  the  FASIT  or  its 
Owner  knows,  or  has  reason  to  know, 
that  the  foreign  regular  interest  holder  is 
a  10  percent  shareholder  of  the  related 
obligor  or  is  a  controlled  foreign 
corporation  considered  to  be  receiving 
interest  fitjm  a  related  person.  It  is 
expected  that  these  regulations  will 
further  provide  that  the  FASIT  and  its 
Owner  shall  be  presumed  to  know  that 
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ciroun^ances  exist  if  the  foreign 
intere^  holder  owns  10  percent 
total  value  of  the  FASIT's 
interests  and  the  debt  of  the 

accounts  for  10  percent 
total  value  of  the  FASIT's 


these 

regular 

or  more  of  th(  i 

regular  i 

related  oblige^ 

or  more  of  th# 

assets. 


Earnings  Stii^  fping  and  Original  Issue 
Discount 

The  IRS  ani  1  Treasury  are  also  aware 
that  regular  ii  iterests  in  FASITs  may  be 
used  by  foreign  residents  to  avoid  other 
consequences  that  might  apply  to  cross- 
border  related-party  payments.  The  IRS 
and  Treasury  |are  concerned  that 
taxpayers  may  attempt  to  use  FASITs  to 
avoid  the  deferrals  on  deductibility 
imposed  by  sections  163(e)(3)  on  ODD 
owing  to  relat|ed  foreign  persons  and 
163(j)  on  net  Interest  expense  that  is 
otherwise  tre4ted  as  disqualified  under 
the  earnings  ^pping  ndes. 

Similar  to  tne  rules  adopted  for 
portfolio  inda}tedness  purposes,  the 
proposed  regiilations  treat  a  U.S. 
resident  taxpayer  who  is  an  obligor  to  a 
FASrr  as  a  conduit  debtor  to  the  extent 
a  related  perspn  (within  the  meaning  of 
section  267(b)  or  707(b)(1))  who  would 
not  be  subject!  to  tax  on  a  direct  payment 
by  the  U.S.  obligor  receives  interest  with 
respect  to  a  ragiilar  interest  in  the 
FASrr.  In  sucn  circumstances,  the 
earnings  stripping  provisions  will  apply 
to  treat  interei  it  paid  by  a  U.S. 
corporation  oi'  a  U.S.  trade  or  business 
of  a  foreign  cc  rporation  on  an  obligation 
held  by  a  FAJ  IT  as  disqualified  interest 
for  purposes  cf  section  163(j).  Similarly, 
the  conduit  d(  ibtor  rule  also  operates  to 
treat  OID  accr  iied  to  a  FASIT  by  a 
domestic  party  as  deferred  to  the  extent 
a  related  foreign  person  (as  defined  in 
section  163(e)r3)(B))  receives  interest 
with  respect  tp  a  regular  interest  of  the 
FASIT.  These  rules  apply  to  payments 
and  accruals  i|iade  during  the  same 
period  the  regular  interest  in  the  FASIT 
is  held  by  thellO  percent  shareholder  or 
foreign  relatea  party. 

No  Conelativi  Adjustments  to  FASIT 

The  FASIT  and  its  Owner  are  not 
entitled  to  any  correlative  adjustments 
for  amounts  that  are  treated  as  directly 
paid  by  a  conduit  debtor  and  treated  as 
directly  received  by  or  accrued  to  a 
related  party.  Accordingly,  all  interest 
paid  or  accrued  by  the  conduit  debtor  to 
the  FASIT  must  be  taken  into  account 
by  the  Owner  pn  determining  its  own 
taxable  incomle.  This  treatment  is 
consistent  with  Treasury's  general 
approach,  alr^dy  adopted  in  conduit 
financing  regiilations,  to  preventing 
withholding  tiix  avoidance.  TD  8611, 
1995-2  C.B.  2  J6,  293. 


Interest  Expense  Allocation 

For  purposes  of  applying  the  interest 
expense  allocation  rules  to  the  Owner 
under  section  864(e)  and  the  regulations 
therevmder,  new  proposed  regulations 
provide  that  all  interest  expense  from  all 
FASITs  that  is  treated  as  incurred  by 
any  Owner  or  by  any  other  Owner  that 
is  a  member  of  the  same  affiliated  group 
of  which  the  Owner  is  a  member  is 
directly  allocated  solely  to  all  income 
from  all  FASITs  of  such  Owners.  The 
directly  allocated  interest  expense  is 
treated  as  directly  related  to  all 
activities  and  assets  of  all  the  Owner's 
FASITs  and  is  apportioned  between 
domestic  and  foreign  source  FASIT 
gross  income  by  applying  the  general 
asset  method  to  the  FASIT's  assets.  The 
proposed  interest  allocation  rules  also 
extend  the  existing  asset  adjustment 
rules  under  the  asset  method  in  §  1.861- 
9T(g),  which  reduce  assets  to  reflect  the 
principal  amount  of  indebtedness 
outstanding  relating  to  the  interest 
which  is  directly  allocated.  The  rules  of 
§  1.861-10T(d)(2)  are  also  made 
applicable.  In  addition,  the  new 
proposed  interest  allocation  rules  are 
the  exclusive  method  for  the  direct 
allocation  of  FASIT  interest  expense. 
The  IRS  and  Treasury  are  not  aware  of 
any  situations  in  which  the  direct 
allocation  rules  of  the  existing 
temporary  regulations  would  apply  to 
any  items  of  FASIT  income  and  interest 
expense.  Comments  are  solicited  in  this 
regard. 

The  rules  apply  to  interest  expense 
with  respect  to  any  FASIT  as  of  that 
FASIT's  startup  day  and  throughout  the 
entire  period  that  the  arrangement 
continues  to  qualify  as  a  FASIT.  The 
rules  provide  the  Commissioner  with 
discretion  to  continue  to  directly 
allocate  interest  expense  with  respect  to 
a  ceased  FASIT  to  FASIT  income  if  the 
Commissioner  determines  that  a 
principle  purpose  for  terminating  the 
FASIT  was  to  affect  the  interest 
allocation. 

The  IRS  and  Treasury  believe  that 
directly  allocating  FASIT  interest 
expense  solely  to  FASIT  gross  income  is 
an  administrable  and  appropriate  way  to 
limit  distortions  (favorable  or 
unfavorable  as  the  case  may  be)  to  a 
taxpayer's  overall  allocation  of  interest 
expense  for  foreign  tax  credit  purposes. 
It  is  recognized,  however,  that  the  new 
proposed  direct  allocation  rules  may 
enable  certain  interest  expense 
allocation  planning  that  may  create 
distortions  that  would  not  occur  under 
existing  interest  allocation  rules.  To 
address  these  concerns,  the  IRS  and 
Treasury  are  considering  whether  to 
adopt  rules  in  final  regulations  that 


limit  the  extent  to  which  the  direct 
allocation  rules  may  apply,  including 
rules  regarding  the  amoimt  of  variance 
between  the  direct  allocation  and 
combined  asset  allocation  rules  that  is 
appropriate.  Comments  are  solicited  on 
this  issue. 

Pre-Efiective  Date  FASITs 

Section  1691(e)  of  the  Small  Business 
Job  Protection  Act  of  1996  (the  Act) 
provides  special  transition  rules  for 
securitization  entities  in  existence  on 
August  31, 1997.  Under  these  rules,  the 
Owner  of  a  pre-effective  date  FASIT 
may  defer  the  recognition  of  FASIT  gain 
on  assets  attributable  to  pre-FASIT 
interests.  For  purposes  of  this  rule,  a 
pre-effective  date  FASIT  is  a  FASIT  the 
underlying  arrangement  of  which  was  in 
existence  on  August  31,  1997.  A  pre- 
FASIT  interest  is  an  interest  in  the 
imderlying  arrangement  that  was 
outstanding  on  the  FASIT  startup  date 
and  that  is  considered  debt  under 
general  tax  principles. 

The  proposed  regulations  provide  a 
safe-harbor  method  of  accounting  that 
allows  the  separation  of  FASIT  gain 
attributable  to  pre-FASIT  interests,  and 
other  FASIT  gain.  Basically,  the  safe- 
harbor  method  has  three  steps.  Under 
the  first  step,  the  Owner  groups  the 
assets  of  the  FASIT  into  pools.  To 
ensiure  that  each  pool  can  be  marked  to 
market  using  a  vduation  methodology 
appropriate  for  its  constituent  assets,  the 
proposed  regulations  provide  that  no 
pool  may  contain  assets  of  more  than 
one  of  the  foUowdng  three  types:  (1) 
assets  that  are  valued  under  the  special 
valuation  rule  and  that  have  FASIT  gain 
on  the  first  day  they  are  held  by  the 
FASIT,  (2)  assets  that  are  valued  under 
general  fair  market  value  principles  and 
fiiat  have  FASIT  gain  on  the  first  day 
they  are  held  by  the  FASIT,  and  (3) 
assets  that  do  not  have  FASIT  gain  on 
the  first  day  they  are  held  by  the  FASIT. 

Under  the  second  step,  the  Owner 
periodically  computes  for  each  pool  the 
difference  between  the  income 
determined  imder  a  mark-to-market 
system  (using  the  appropriate  FASIT 
valuation  methodology)  and  the  income 
determined  under  an  accrual  system. 
This  difference  is  referred  to  as  FASIT 
gain  (or  loss)  and  is  essentially  a 
measure  of  the  gain  (or  loss)  from  the 
pool  that  is  attributable  to  the  operation 
of  the  FASIT  gain  recognition  rules. 
These  rules  require  gain  to  be 
determined  at  the  pool  level  when 
assets  are  contributed  to  a  FASIT,  and 
implicitly  allow  this  gain  to  be  reversed 
out  (as  deductions  in  the  nature  of 
premium  offset)  as  the  assets  in  the  pool 
mature.  In  periods  in  which  net 
contributions  are  made  to  the  pool,  the 
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calculation  generally  will  produce 
FASrr  gain.  In  periods  in  which  the 
pool  decreases  in  size  or  duration,  the 
calculation  generally  will  produce 
FASIT  loss.  This  FASIT  loss  is.  in  effect, 
a  recapture  of  previously  determined 
FASIT  gain.  Over  the  entire  life  of  a 
pool,  the  aggregate  FASIT  gain  (or  loss) 
will  be  zero;  the  FASIT  valuation  rules 
do  not  create  lifetime  net  income. 

Under  the  third  step,  the  Owner 
determines  the  proper  amount  of  FASIT 
gain  (or  loss)  to  recognize  during  the 
ciuxent  period.  To  determine  this 
amount,  the  Owner  first  calculates  the 
total  amoimt  of  FASIT  gain  as  of  the  last 
day  of  the  current  period.  The  Owner 
then  reduces  this  amount  to  exclude  the 
percentage  of  the  FASIT  gain  that  is 
attributable  to  pre-FASFT  interests 
outstanding  on  the  last  day  of  the 
period.  This  reduced  amount  represents 
the  cumulative  amount  of  FASFT  gain 
the  Owner  should  recognize  by  the  end 
of  the  current  period.  Finally,  to  adjust 
for  amoimts  recognized  in  previous 
periods,  the  Owner  subtracts  from  this 
amount  the  cumulative  amount  of 
FASIT  gain  that  the  Owner  had 
recognized  at  the  end  of  the  previous 
period.  The  difference  is  the  amount  of 
FASIT  gain  (or  loss)  to  be  recognized  in 
the  current  period. 

Owners  of  pre-effective  date  FASITs 
that  presentiy  use  a  gain  deferral 
methodology  that  differs  from  the  safe 
harbor  method  described  above  may 
adopt  the  safe-harbor  method.  The  IRS 
and  Treasiuy  request  comments  on 
whether  guidance  is  needed  on  how  this 
change  of  method  may  be  accomplished. 

Proposed  Amendment  to  REMIC 
Regulations 

Final  regulations  governing  REMICs, 
issued  in  1992,  contain  rules  governing 
the  transfer  of  noneconomic  REMIC 
residual  interests.  In  general,  a  transfer 
of  a  noneconomic  residual  interest  is 
disregarded  for  all  tax  purposes  if  a 
significant  purpose  of  the  transfer  is  to 
enable  the  transferor  to  impede  the 
assessment  or  collection  of  tax.  A 
purpose  to  impede  the  assessment  or 
collection  of  tax  (a  wrongful  purpose) 
exists  if  the  transferor,  at  the  time  of  the 
transfer,  either  knew  or  should  have 
known  that  the  transferee  would  be 
unwilling  or  unable  to  pay  taxes  due  on 
its  share  of  the  REMICs  taxable  income. 

Under  a  safe  harbor,  the  transferor  of 
a  REMIC  residual  interest  is  presumed 
not  to  have  a  wrongful  purpose  if  two 
requirements  are  satisfied.  First,  the 
transferor  must  conduct  a  reasonable 
investigation  of  the  transferee's  financial 
condition.  Second,  the  transferor  must 
secure  a  representation  bom  the 
transferee  to  the  effect  that  the 


transferee  understands  the  tax 
obligations  associated  with  holding  a 
residual  interest  and  intends  to  pay 
those  taxes. 

The  IRS  and  Treasury  are  concerned 
that  some  transferors  of  residual 
interests  claim  they  satisfy  the  safe 
harbor  even  in  situations  where  the 
economics  of  the  transfer  clearly 
indicate  the  transferee  is  unwilling  or 
unable  to  pay  the  tax  associated  with 
holding  the  interest.  The  proposed 
regulations,  therefore,  would  clarify  the 
safe  harbor.  The  proposal  explains  that 
the  safe  harbor  is  unavailable  unless  the 
present  value  of  the  anticipated  tax 
liabilities  associated  with  holding  the 
residual  interest  does  not  exceed  the 
sum  of:  (1)  the  present  value  of  any 
consideration  given  to  the  transferee  to 
acquire  the  interest;  (2)  the  present 
value  of  the  expected  futiu-e 
distributions  on  the  interest;  and  (3)  the 
present  value  of  the  anticipated  tax 
savings  associated  with  holding  the 
interest  as  the  REMIC  generates  losses. 
No  inference  is  intended  regarding 
whether  any  existing  transactions  satisfy 
the  substantive  requirements  of  this  safe 
harbor  before  the  clarification  made  by 
this  amendment. 

Proposed  Efiiective  Date 

In  general,  the  proposed  regulations 
including  the  proposed  amendments  to 
the  interest  expense  allocation 
regulations  are  proposed  to  apply  on  the 
date  final  regulations  are  filed  with  the 
Federal  Register.  The  portion  of  the 
proposed  regulations  containing  the 
anti-abuse  rule  and  the  portion  of  the 
proposed  regulations  allowing  the 
deferral  of  gain  on  assets  held  by  a  pre- 
effective  date  FASIT  are  proposed  to 
apply  on  February  4,  2000.  The 
proposed  amendment  to  the  REMIC 
regulations  is  proposed  to  apply  to  all 
transfers  occurring  after  the  date  final 
regulations  concerning  the  amendment 
are  published  in  the  Federal  Register. 

Special  Analyses 

It  is  hereby  certified  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  it  is  unlikely  that  a  substantial 
number  of  small  entities  will  hold 
FASIT  ownership  interests.  Therefore,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibilify  Act  (5  U.S.C. 
chapter  6)  is  not  required.  It  has  been 
determined  that  this  Treasury  decision 
is  not  a  significant  regulatory  action  as 
defined  in  Executive  Order  12866. 
Therefore,  a  regulatory  assessment  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 


proposed  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comments  and  PubUc  %ariag 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  May  15,  2000,  beginning  at  10  a.m. 
in  Room  2615  of  the  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble.  The  rules  of  26  CFR 
601.601(a)(3)  apply  to  the  hearing. 
Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  April  24,  2000. 
A  period  of  10  minutes  will  be  allotted 
to  each  person  for  making  comments. 
An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  ouUines  has 
passed.  Copies  of  the  agenda  will  be 
available  firee  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  David  L.  Meyer, 
Office  of  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products), 
IRS.  However,  other  personnel  &x)m  the 
IRS  and  Treasiuy  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and  record 
keeping  requirements. 

26  CFR  Part  602 

Reporting  and  record  keeping 
requirements. 
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Proposed  Aniendments  to  the 
Regulations 


Accordi 
are  proposed 


ngly 


,  26  CFR  parts  1  and  602 
•to  be  amended  as  follows: 


PART  1— INCOME  TAXES 


Paragraph 

for  part  1  is 
entry  for  1. 
in  numerical 


861 


1.  The  authority  citation 
a  nended  by  removing  the 
-10(e)  and  adding  entries 
order  to  read  as  follows: 


Authority:  2(  U.S.C.  7805.  *   *  * 

Section  1.86(  H-1  also  issued  under  26 
U.S.C.  860L(h), 

Section  1.86(  H-2  also  issued  under  26 
U.S.C.  860L(h). 

Section  1.86(iH-3  also  issued  under  26 
U.S.C.  860L(h)  and  860L(f). 

Section  1.86(iH-4  also  issued  under  26 
U.S.C.  860L(h). 

Section  1.86(W-5  also  issued  under  26 
U.S.C.  860L{h)  uid  7701(1). 

Section  1.86(1-1  also  issued  under  26 
U.S.C.  860L(h)  and  8601(c). 

Section  1.86(  1-2  also  issued  under  26 
U.S.C.  860L(h). 

Section  1.86(  J-1  also  issued  under  26 
U.S.C.  860L(h). 

Section  1.86(  K-1  also  issued  under  26 
U.S.C.  860L(h). 

Section  1.86(  L-1  also  issued  under  26 
U.S.C.  860L(h). 

Section  1.86(  1^2  also  issued  under  26 
U.S.C.  860L(h). 

Section  1.86(  L-3  also  issued  under  26 
U.S.C.  860L(h). 

Section  1.86<  L-4  also  issued  under  26 
U.S.C.  860L(h). 

Section  1.861 
U.S.C.  864(e){7  . 

Section  1.861  -10  also  issued  under  26 
U.S.C  863(a),  2i  i  U.S.C.  864(e)(7).  26  U.S.C. 
865(i),  and  26  I  I.S.C.  7701(0.  *   *   * 

Par.  2.  Sect  on  1.860E-1  is  amended 
by: 

1.  Revising  paragraph  (c)(4). 

2.  Adding  oaragraphs  (c)(5)  and  (c)(6). 
The  addition  and  revision  read  as 

follows: 


■9  also  issued  under  26 


§1.880E-1 
a  residual 
accruals. 


Tr^ment  of  taxable  income  of 
intefJMt  holdef  in  excess  of  daily 


(c)*   * 

(4)  Safe  haiborfi 
improper  kno  wledge. 
presumed  not 
knowledge  if- 

(i)  The  transferor 
time  of  the  tr4nsfer 
investigation 
of  the  transfeijee 


br  establishing  lack  of 
.  A  transferor  is 
to  have  improper 


conducted,  at  the 
a  reasonable 
)f  the  financial  condition 
and,  as  a  result  of  the 
investigation,  the  transferor  found  that 
the  transferee  had  historically  paid  its 
debts  as  they  i  :ame  due  and  found  no 
significant  ev  dence  to  indicate  that  the 
transferee  wil  not  continue  to  pay  its 
debts  as  they  ^  :ome  due  in  the  hiture; 
(ii)  The  trar  sferee  represents  to  the 
transferor  that  it  understands  that,  as  the 


holder  of  the  noneconomic  residual 
interest,  the  transferee  may  incur  tax 
liabilities  in  excess  of  any  cash  flows 
generated  by  the  interest  and  that  the 
transferee  intends  to  pay  taxes 
associated  with  holding  residual  interest 
as  they  become  due;  and 

(iii)  The  present  value  of  the 
anticipated  tax  liabilities  associated 
with  holding  the  residual  interest  does 
not  exceed  the  sum  of — 

(A)  The  present  value  of  any 
consideration  given  to  the  transferee  to 
acquire  the  interest; 

(B)  The  present  value  of  the  expected 
future  distributions  on  the  interest;  emd 

(C)  The  present  value  of  the 
anticipated  tax  savings  associated  with 
holding  the  interest  as  the  HEMIC 
generates  losses. 

(5)  Computational  assumptions.  The 
following  ndes  apply  for  purposes  of 
paragraph  (c)(4)(iii)  of  this  section: 

(i)  The  transferee  is  assimied  to  pay 
tax  at  a  rate  equal  to  the  highest  rate  of 
tax  specified  in  section  11(b)(1);  and 

(ii)  Present  values  are  computed  using 
a  discount  rate  equal  to  the  applicable 
Federal  rate  prescribed  by  section 
1274(d)  compounded  semiannually  (a 
lower  discount  rate  may  be  used  if  the 
transferee  can  demonstrate  that  it 
regularly  borrows,  in  the  course  of  its 
trade  or  business,  substantial  funds  at 
such  lower  rate  from  unrelated  third 
parties). 

(6)  Effective  date.  Paragraphs  (c)(4) 
and  (5)  of  this  section  are  applicable  on 
February  4,  2000. 

Par.  3.  Sections  1.860H-0  through 
1.860L-4  are  added  to  read  as  follows: 
§  1 .  860H-0    Table  of  con  ten  ts. 

This  section  lists  captions  that  appear  in 
§§1.860H-1  through  1.860L-^. 

§  1 .860H-1    FASrr  defined.  FASIT  election, 
other  definitions. 

(a)  FASIT  defined. 

(b)  FASIT  election. 

(1)  Person  that  makes  the  election. 

(2)  Form  of  election. 

(3)  Time  for  filing  election. 

(4)  Contents  of  election. 

(5)  Required  signatures. 

(6)  Special  rules  regarding  startup  day. 

(c)  General  definitions. 

(1)  Owner. 

(2)  Transfer. 

§  1.860H- 
a  FASIT. 


2    Assets  permitted  to  be  held  by 


(a)  Substantially  all. 

(b)  Permitted  debt  instrument. 

(1)  In  general. 

(2)  Special  rules  fpf  short-term  debt 

instruments  issued  by  the  Owner  or 
related  person. 

(3)  Exceptions. 

(c)  Cash  and  cash  equivalents. 

(d)  Hedges  and  guarantees. 

(1)  In  general. 

(2)  Referencing  other  than  permitted  assets. 


(3)  Association  with  particular  assets  or 

regular  interests. 

(4)  Creating  an  investment  prohibited. 

(e)  Hedges  and  guarantees  issued  by  Owner 
(or  related  person). 

(1)  Hedges. 

(2)  Guarantees. 

(0  Foreclosure  property. 

(g)  Special  rule  for  contracts  or  agreements  in 

the  nature  of  a  line  of  credit, 
(h)  Contracts  to  acquire  hedges  or  debt 

instruments. 

§  1 .  860H-3    Cessation  of  a  FASIT. 

(a)  In  general. 

(b)  Time  of  cessation. 

(c)  Consequences  of  cessation. 

(d)  Disregarding  inadvertent  failures  to 

remain  qu^ified. 

§  1.860H— 4    Regular  interests  in  general. 

(a)  Issue  price  of  regular  interests. 

(1)  Regular  interests  not  issued  for  property. 

(2)  Regular  interests  issued  for  property. 

(b)  Special  rules  for  high-yield  regular 

interests. 

(1)  High-yield  interests  held  by  a  securities 

dealer. 

(2)  High-yield  interests  held  by  a  pass-thru. 

§1.860H-5    Foreign  resident  holders  of 
regular  interests. 

(a)  Look-through  to  underlying  FASIT  debt. 

(b)  Conduit  debtor. 

(c)  Limitation. 

(d)  Cross-references. 

§1.860H-6    Taxation  of  Owner,  Owner's 
reporting  requirements,  transfers  of 
ownership  interest. 

(a)  In  general. 

(b)  Constant  yield  method  to  apply. 

(c)  Method  of  accounting  for,  and  character 

of.  hedges. 

(d)  Coordination  with  mark  to  market 

provisions. 

(1)  No  mark  to  market  accounting. 

(2)  Transfer  of  a  mark  to  market  asset  to  a 

FASIT. 

(e)  Owner's  annual  reporting  requirements. 

(f)  Treatment  of  FASIT  under  subtitle  F  of 

Title  26  U.S.C. 

(g)  Transfer  of  ownership  interest. 

(1)  In  general. 

(2)  Safe  harbor  for  establishing  lack  of 

improper  knowledge. 

§  1.8601-1  Gain  recognition  on  property 
transferred  to  FASIT  or  supporting  FASIT 
regular  interests. 

(a)  In  general. 

(b)  Support  property  defined. 

(c)  Time  of  gain  determination  and 

recognition. 

(d)  Gain  deferral  election.  [Reserved] 

(e)  Amount  of  gain. 

(f)  Record  keeping  requirements. 

(g)  Special  rule  applicable  to  property  of 

related  persons. 

§1.8601-2    Value  of  property. 

(a)  Special  valuation  rule. 

(b)  Traded  on  an  established  securities 

market. 

(c)  Reasonably  expected  payments. 

(1)  In" general. 

(2)  Consistency  requirements. 

(3)  Servicing  costs. 
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(4)  Nonconforming  or  unreasonable 
assumptions. 

(d)  Special  rules. 

(1)  Beneficial  ownership  interests. 

(2)  Stripped  interests. 

(3)  Contemporaneous  purchase  and  transfer 

of  debt  instruments. 

(4)  Guarantees. 

(e)  Definitions. 

§  1.860J-1     Non-FASIT  losses  not  to  offset 
certain  FASIT  inclusions. 

(a)  In  general. 

(b)  Special  rule  for  holders  of  multiple 

ownership  interests. 

(c)  Related  persons. 

(1)  Taxable  income. 

(2)  Effect  on  net  operating  loss. 

(3)  Coordination  with  minimum  tax. 

§  1.860L-1    Prohibited  transactions. 

(a)  Loan  origination. 

(1)  In  general. 

(2)  Acquisitions  presumed  not  to  be  loan 

origination. 

(3)  Activities  presumed  to  be  loan 

origination. 

(4)  Loan  workouts. 

(b)  Origination  of  a  contract  or  agreement  in 

the  nature  of  a  line  of  credit. 

(1)  In  general. 

(2)  Activities  presumed  to  be  origination. 

(3)  Debt  instruments  issued  under  contracts 

or  agreements  in  the  natuf^of  a  line  of 
credit. 

(c)  Disposition  of  debt  instruments. 

(d)  Exclusion  of  prohibited  transactions  tax 

to  dispositions  of  hedges. 

§  1.860L-2    Anti-abuse  rule. 

(a)  Intent  of  FASIT  provisions. 

(b)  Application  of  FASIT  provisions. 

(c)  Facts  and  circumstances  analysis. 

§1.860L-3    Transition  rule  for  pre-effective 
date  FASITs. 

(a)  Scope. 

(1)  Pre-effective  date  FASIT  defined. 

(2)  Pre  FASIT  interest  defined. 

(3)  FASIT  gain  defined. 

(b)  Election  to  defer  gain. 

(c)  Safe  harbor  method. 

(d)  Example 

(e)  Election  to  apply  gain  deferral 

retroactively 
(f5  Effective  date. 

§1.860L-4    Effective  date. 

§  1 .860H-1     FASIT  defined,  FASIT  election, 
other  definitions. 

(a)  FASrr defined— (1)  A  FASITis  a 
qualified  arrangement  (as  defined  in 
paragraph  (a)(2)  of  this  section)  that 
meets  the  requirements  of  section 
860L(a)(l)  and  the  FASIT  regulations  (as 
defined  in  paragraph  (c)  of  this  section). 
A  qualified  arrangement  fails  to  meet 
the  requirements  of  section  860L(a)(l) 
unless  it  has  one  and  only  one 
ownership  interest  and  that  ownership 
interest  is  held  by  one  and  only  one 
eligible  corporation  (as  defined  in 
section  860L(a)(2)). 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  a  qualified 


arrangement  is  an  arrangement  that  is 
either — 

(i)  An  entity  (other  than  a  regulated 
investment  company  as  defined  in 
section  851(a));  or 

(ii)  A  segregated  pool  of  assets  if — 

(A)  The  initial  assets  of  the  pool  are 
clearly  identified,  such  as  through  an 
indenture;  and 

(B)  Changes  in  the  assets  of  the  pool 
are  clearly  identified,  such  as  through 
instruments  of  conveyance  or  release. 

(3)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  a  qualified  arrangement 
does  not  include — 

(i)  An  entity  created  or  organized 
under  the  law  of  a  foreign  coiuitry  or  a 
possession  of  the  United  States; 

(ii)  An  entity  any  of  the  income  of 
which  is  or  ever  has  been  subject  to  net 
tax  by  a  foreign  country  or  a  possession 
of  the  United  States;  or 

(iii)  A  segregated  pool  of  assets  any  of 
the  income  of  which  at  any  time  is 
subject  to  net  tax  by  a  foreign  country 
or  a  possession  of  the  United  States. 

(b)  FASIT  election— d)  Person  that 
makes  the  election.  For  a  qualified 
arrangement  to  be  a  FASIT  an  eligible 
corporation  (as  defined  in  section 
860L(a)(2))  must  make  the  election 
required  under  section  860L(a)(l)(A). 

(i)  If  the  qualified  arrangement  is  an 
entity  described  in  paragraph  (a)(2)(i)  of 
this  section,  the  eligible  corporation 
making  the  election  must  hold  one  or 
more  interests  in  the  entity,  and  one  of 
those  interests  must  be  the  interest 
designated  as  the  FASIT's  ownership 
interest. 

(ii)  If  the  qualified  arrangement  is  a 
segregated  pool  of  assets  described  in 
paragraph  (a)(2)(ii)  of  this  section,  the 
eligible  corporation  making  the  election 
must  be  the  first  taxpayer  to  be  treated 
as  the  Owner  of  the  resulting  FASIT. 

(2)  Fonn  of  election.  Unless  the 
Commissioner  prescribes  otherwise,  a 
FASIT  election  is  made  by  means  of  a 
statement  attached  to  the  Federal 
income  tax  retiun  of  the  eligible 
corporation  making  the  election. 

(3)  Time  for  filing  election.  The 
statement  referred  to  in  paragraph  (b)(2) 
of  this  section  must  be  attached  to  a 
timely  filed  (including  extensions) 
original  Federal  income  tax  return  for 
the  eligible  corporation's  taxable  year  in 
which  the  FASIT's  startup  day  occurs. 
An  election  may  not  be  made  on  an 
amended  return. 

(4)  Contents  of  election.  The  statement 
referred  to  in  paragraph  (b)(2)  of  this 
section  must  include — 

(i)  For  other  than  a  segregated  pool  of 
assets,  the  name,  address,  and  taxpayer 
identification  number  of  the 
arrangement  (if  one  was  issued  prior  to 
the  making  of  the  election); 


(ii)  For  a  segregated  pool  of  assets,  the 
following  information — 

(A)  The  name,  address,  and  taxpayer 
identification  number  of  the  person  or 
persons  holding  legal  title  to  the  pool  of 
assets; 

(B)  The  name,  address,  cmd  taxpayer 
identification  number  of  the  person  or 
persons  that,  immediately  before  the 
startup  day,  are  considered  to  own  the 
pool  for  Federal  income  tax  purposes; 
and 

(C)  Information  describing  the  origin 
of  the  pool  (including  the  caption  and 
date  of  execution  of  any  instruments  of 
indenttu^  or  similar  documents  that 
govern  the  pool); 

(iii)  The  startup  day;  and 
(iv)  The  name  and  tide  of  all  persons 
signing  the  statement 

(5)  Required  signatures.  The  statement 
referred  to  in  paragraph  (b)(2)  of  this 
section  must  be  signed  by  the 
authorized  person,  described  in  this 
paragraph  (b)(5). 

(i)  For  other  than  a  segregated  pool  of 
assets,  the  authorized  person  is  any 
person  authorized  to  sign  the  qualified 
arrangement's  Federal  income  tax  return 
in  the  absence  of  a  FASIT  election.  For 
example,  if  a  qualified  arrangement  is  a 
corporation  or  trust  under  applicable 
state  law,  an  authorized  person  is  a 
corporate  officer  or  trustee,  respectively. 

(ii)  For  a  segregated  pool  of  assets,  the 
authorized  person  is  each  person  who, 
for  Federal  income  tax  purposes,  owns 
the  assets  of  the  pool  immediately 
before  the  earlier  of  the  date  on  which — 

(A)  An  outstanding  interest  in  the 
pool  is  designated  as  a  regular  or 
ownership  interest  in  a  FASIT;  or 

(B)  The  pool  issues  an  interest 
designated  at  the  time  of  issuance  as  a 
regular  or  ownership  interest  in  a 
FASIT. 

(6)  Special  rule  regarding  startup  day. 
The  startup  day  must  be  a  day  on  which 
the  eligible  corporation  making  the 
election  is  described  in  paragraph 
(b)(l)(i)  or  (ii)  of  this  section. 

(c)  General  definitions.  For  purposes 
of  the  regulations  issued  under  part  V  of 
subchapter  M  of  chapter  1  of  subtitle  A 
of  the  Internal  Revenue  Code  (the  FASIT 
regulations) — 

(1)  Owner  means  the  eligible 
corporation  that  holds  the  interest 
described  in  section  860L(b)(2): 

(2)  Trans/er  includes  a  sale, 
contribution,  endorsement,  or  other 
conveyance  of  a  legal  or  beneficial 
interest  in  property. 


§1.860H-2 
a  FASIT. 


Assets  permitted  to  be  held  by 


(a)  Substantially  all.  For  piu^joses  of 
section  860L(a)(l)(D),  substantially  all  of 
the  assets  held  by  a  FASIT  consist  of 
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pennitted  asj  ets  if  the  total  adjusted 
bases  of  the  [  ermitted  assets  is  more 
than  99  perci  int  of  the  total  adjusted 
bases  of  all  tl  le  assets  held  by  the 
FASIT.  including  those  assets  deemed 
to  be  held  under  section  8601(b)(2). 

(b)  Pennitt^  debt  instrument — (1)  In 
general.  Excapt  as  otherwise  provided,  a 
debt  instrument  is  described  in  section 
860L(c)(l)(B|only  if  it  is  a  permitted 
debt  instrument.  For  purposes  of  the 
FASIT  regulations,  a  permitted  debt 
instrument  is  — 

(i)  A  fixed  -ate  debt  instrument, 
including  a  qebt  instrument  having 
more  than  orie  payment  schedule  for 
which  a  single  yield  can  be  determined 
under  §  1. 12  72-1  (c)  or  (d); 

(ii)  A  variable  rate  debt  instrument 
within  the  meaning  of  §  1.1275-5  if  the 
debt  instrument  provides  for  interest  at 
a  qualified  floating  rate  within  the 
meaning  of  §ll.l275-5(b); 

(iii)  A  RENflC  regiilar  interest; 

(iv)  A  FASp'  regular  interest 
(including  a  FASIT  regular  interest 
issued  by  anatherFASIT  in  which  the 
Owner  (or  a  qslated  person)  holds  an 
ownership  interest); 

(v)  An  infle  tion-indexed  debt 
instnunent  a<  defined  in  §  1.1275-7; 

(vi)  Any  rei  :eivable  generated  through 
an  extension  sf  credit  under  a  revolving 
credit  agreem  ent  (such  as  a  credit  card 
account); 

(vii)  A  strij  ped  bond  or  stripped 
coupon  (as  d<  fined  in  section  1286(e)(2) 
and  (3)),  if  thi  f  debt  instrument  from 
which  the  str  pped  bond  or  stripped 
coupon  is  ere  ited  is  described  in 
paragraphs  (b  )(l)(i)  through  (vi)  of  this 
section;  and 

(viii)  A  cerl  ificate  of  trust  representing 
a  beneficial  o  ivnership  interest  in  a  debt 
instrument  d(  iscribed  in  paragraphs 
(b){l)(i)  throu  jh  (vii)  of  this  section. 

(2)  Special  iiles  for  short-term  debt 
instruments  /  -.sued  by  the  Owner  or 
related  person.  Notwithstanding  section 
860L(c)(2)  am  1  paragraph  (b)(3)(iii)  of 
this  section,  a  debt  instrument  issued  by 
the  Owner  (oi  a  related  person)  is  a 
permitted  del  t  instrument  if  it — 

(i)  Is  descri  )ed  in  paragraph  {b)(l)(i) 
or  (ii)  of  this  !  ection; 

(ii)  Has  an  ( riginal  stated  matiuity  of 
270  days  or  le  ss; 

(iii)  Is  rated  at  least  investment 
quality  by  a  n  itionally  recognized 
statistical  rati  ig  orgemization  that  is  not 
a  related  pers  )n  of  the  issuer;  and  ( 

iv)  Is  acquiied  to  temporarily  invest 
cash  awaiting  either  reinvestment  in 
permitted  ass  its  not  described  in  this 
paragraph  (b)  2),  or  distribution  to  the 
Owner  or  hoL  lers  of  one  or  more  FASIT 
regular  intere  its. 

(3)  Exceptii  ns.  Notwithstanding 
paragraph  (b)  1)  of  this  section,  the 


following  debt  instnunents  are  not 
permitted  assets. 

(i)  Equity-linked  debt  instrument.  A 
debt  instnunent  is  not  a  permitted  asset 
if  the  debt  instrument  contains  a 
provision  that  permits  the  instrument  to 
be  converted  into,  or  exchanged  for,  any 
legal  or  beneficial  ownership  interest  in 
any  asset  other  than  a  permitted  debt 
instrument  (such  as  a  debt  instrument 
that  is  exchangeable  for  an  interest  in  a 
partnership).  Similarly,  a  debt 
instrument  is  not  a  permitted  asset  if  the 
debt  instrument  contains  a  provision 
under  which  one  or  more  payments  on 
the  instnmient  are  determined  by 
reference  to,  or  are  contingent  upon,  the 
value  of  any  asset  other  than  a  permitted 
debt  instrument  (such  as  a  debt 
instrument  containing  a  provision  under 
which  one  or  more  payments  on  the 
instnunent  are  determined  by  reference 
to,  or  are  contingent  upon,  the  value  of 
stock). 

(ii)  Defaulted  debt  instrument.  A  debt 
instrument  is  not  a  permitted  asset  if,  on 
the  date  the  debt  instrument  is  acquired 
by  the  FASIT,  the  debt  instrument  is  in 
default  due  to  the  debtor's  failure  to 
have  timely  made  one  or  more  of  the 
payments  owed  on  the  debt  instrument 
and  the  Owner  has  no  reasonable 
expectation  that  all  delinquent 
payments  on  the  debt  instrument, 
including  any  interest  and  penalties 
thereon,  will  be  fully  paid  on  or  before 
the  date  that  is  90  days  after  the  date  the 
instrument  is  first  held  by  the  FASIT. 

(iii)  Owner  debt.  A  debt  instrument  is 
not  a  permitted  asset  if  the  debt 
instnunent  is  issued  by  the  Owner  (or 
a  related  person)  and  the  debt 
instrument  does  not  qualify  as  a 
permitted  debt  instrument  under 
paragraphs  (b)(l)(iv)  or  (2)  of  this 
section. 

(iv)  Certain  Owner-guaranteed  debt.  A 
debt  instrument  is  not  a  permitted  asset 
if  the  debt  instrument  is  guaranteed  by 
the  Owner  (or  a  related  person)  and, 
based  on  all  of  the  facts  and 
circumstances  existing  at  the  time  the 
guarantee  is  given,  or  at  the  time  the 
FASIT  acquires  the  guaranteed  debt 
instrument  the  Owner  (or  a  related 
person)  is.  in  substance,  the  primary 
obligor  on  the  debt  instrument.  For  this 
purpose,  a  guarantee  includes  any 
promise  to  pay  in  the  case  of  the  default 
or  imminent  default  of  any  debt 
instrument. 

(v)  Debt  instrument  linked  to  the 
Owner's  credit.  A  debt  instrument  that 
is  issued  by  a  person  other  than  the 
Owner  (or  a  related  person)  is  not  a 
permitted  asset  if  the  timing  or  amoimt 
of  payments  on  the  instrument  are 
determined  by  reference  to,  or  sire 
contingent  on,  the  timing  or  amount  of 


payments  made  on  a  debt  instnmient 
issued  by  the  Owner  (or  a  related 
person). 

(vi)  Partial  interests  in  non-permitted 
debt  instruments.  A  debt  instrument  is 
not  a  permitted  asset  if  the  debt 
instrument  is  a  partial  interest  such  a 
stripped  bond  or  stripped  coupon  (as 
defined  in  section  1286(e))  in  a  debt 
instrument  described  in  paragraphs 
(b)(3)(i)  through  (v)  of  this  section. 

(vii)  Certain  Foreign  Debt  Subject  to 
Withholding  Tax.  A  debt  instnunent  is 
not  a  permitted  asset  if  the  debt 
instrument  is  traded  on  an  established 
securities  market  (within  the  meaning  of 
§  1.8601-2)  and  interest  on  the  debt 
instrument  is  subject  to  any  tax 
determined  on  a  gross  basis  (such  as  a 
withholding  tax)  other  than  a  tax  which 
is  in  the  nature  of  a  prepayment  of  a  tax 
imposed  on  a  net  basis. 

(c)  Cash  and  cash  equivalents.  For 
purposes  of  section  860L(c)(l)(A)  and 
the  FASIT  regulations,  the  term  cash 
and  cash  equivalents  means — 

(1)  The  United  States  dollar; 

(2)  A  currency  other  than  the  United 
States  dollar  if  the  ciurency  is  received 
as  payment  on  a  permitted  asset 
described  in  §  1.860H-2,  or  the  currency 
is  required  by  the  FASIT  to  make  a 
pajmient  on  a  regular  interest  issued  by 
the  FASIT  according  to  the  terms  of  the 
regular  interest; 

(3)  A  debt  instrument  if  it — 
(i)  Is  described — 

(A)  In  paragraphs  (b)(l)(i),  (ii),  or  (v) 
of  this  section,  or 

(B)  In  paragraph  (b)(vii)  of  this  section 
if  it  is  created  from  an  instrument 
described  in  paragraphs  {b)(l)(i),  (ii),  or 
(v)  of  this  section; 

(ii)  Has  a  remaining  maturity  of  270 
days  or  less;  and 

(iii)  Is  rated  at  least  investment 
quality  by  a  nationally  recognized 
statistical  rating  organization  that  is  not 
a  related  person  to  the  issuer;  and 

(4)  Shares  in  a  U.S. -dollar- 
denominated  money  market  fund  (as 
defined  in  17  CFR  270.2a-7). 

(d)  Hedges  and  guarantees — (1)  In 
general.  Subject  to  the  rules  in 
paragraphs  (d)(2)  through  (4)  of  this 
section,  a  hedge  or  guarantee  contract  is 
described  in  section  860L(c)(l)(D)  (a 
permitted  hedge)  only  if  the  hedge  or 
guarantee  contract  is  reasonably 
required  to  offset  any  differences  that 
any  risk  factor  may  cause  between  the 
amount  or  timing  of  the  receipts  on 
assets  the  FASIT  holds  (or  expects  to 
hold)  and  the  amount  or  timing  of  the 
payments  on  the  regular  interests  the 
FASIT  has  issued  (or  expects  to  issue). 
For  purposes  of  this  paragraph  (d),  the 
risk  factors  are — 


Federal  Register / Vol.  65.  No.  25 /Monday,  February  7.  2000 / Proposed  Rules 


5821 


(i)  Fluctuations  in  market  interest 
rates; 

(ii)  Fluctuations  in  currency  exchange 
rates; 

(iii)  The  credit  quality  of,  or  default 
on,  the  FASIT's  assets  or  debt 
instruments  underlying  the  FASIT's 
assets;  and 

(iv)  The  receipt  of  payments  on  the 
FASIT's  assets  earlier  or  later  than 
originaUy  anticipated. 

(2)  Referencing  other  than  permitted 
assets.  A  hedge  or  guarantee  contract  is 
not  a  permitted  hedge  if  it  references  an 
asset  other  than  a  permitted  asset  or  if 
it  references  an  index,  economic 
indicator,  or  financial  average,  that  is 
not  both  widely  disseminated  and 
designed  to  correlate  closely  with 
changes  in  one  or  more  of  the  risk 
factors  described  in  paragraphs  (d)(l)(i) 
through  (iv)  of  this  section. 

(3)  Association  with  particular  assets 
or  regular  interests.  A  hedge  or 
guarantee  contract  need  not  be 
associated  with  any  of  the  FASIT's 
assets  or  regiilar  interests,  or  any  group 
of  its  assets  or  regular  interests,  if  the 
hedge  or  guarantee  contract  offsets  the 
differences  described  in  paragraph  (d)(1) 
of  this  section. 

(4)  Creating  an  investment  prohibited. 
A  hedge  or  guarantee  contract  is  not  a 
permitted  hedge  if  at  the  time  the  hedge 
or  guarantee  is  entered  into,  it  in 
substance  creates  an  investment  in  the 
FASIT. 

(e)  Hedges  and  guarantees  issued  by 
Owner  (or  related  person) — (1)  Hedges. 
A  hedge  contract  issued  by  the  Owner 
(or  a  related  person)  is  a  permitted  asset 
only  if — 

(i)  The  contract  is  a  permitted  hedge 
other  than  a  guarantee  contract; 

(ii)  The  Owner  (or  the  related  person) 
regularly  provides,  offers,  or  sells 
substantially  similar  contracts  in  the 
ordinary  course  of  its  trade  or  business; 

(iii)  On  the  date  the  contract  is 
acquired  by  the  FASIT  (and  on  any  later 
date  that  it  is  substantially  modified)  its 
terms  are  consistent  with  the  terms  that 
would  apply  in  the  case  of  an  arm's 
length  transaction  between  unrelated 
parties;  and 

(iv)  The  Owner  maintains  records 
that— 

(A)  Show  the  terms  of  the  contract  are 
consistent  with  the  terms  that  would 
apply  in  the  case  of  an  arm's  length 
transaction  between  unrelated  parties; 
and 

(B)  Explain  how  the  Owner  (or  related 
person)  determined  the  consideration 
for  the  contract. 

(2)  Guarantees.  A  guarantee  contract 
issued  by  the  Owner  (or  a  related 
person)  is  a  permitted  asset  only  if— 


(i)  The  contract  is  a  permitted  hedge 
and  satisfies  paragraphs  (e)(l)(iii)  and 
(iv)  of  this  section; 

(ii)  The  contract  is  a  credit 
enhancement  contract  under  §  1.860G- 
2(c);  and 

(iii)  Immediately  after  the  contract  is 
acquired  by  the  FASIT  (and  on  any  later 
date  that  it  is  substantidly  modified), 
the  value  (determined  under  section 
8601  and  §  1.8601-2)  of  all  the  FASIT's 
guarantee  contracts  issued  by  tfie  Owner 
(and  related  persons)  is  less  than  3 
percent  of  the  value  (determined  imder 
section  8601  and  §  1.8601-2)  of  all  the 
FASIT's  assets. 

(f)  Foreclosure  property.  Property 
acquired  in  connection  with  the  default 
or  imminent  default  of  a  debt 
instnmient  held  by  a  FASIT  may  qualify 
both  as  foreclosure  property  under 
section  860L(c)(l)(C)  and  as  another 
type  of  permitted  asset  imder  section 
860L(c)(l).  If  foreclosure  property 
quedifies  as  another  type  of  permitted 
asset,  the  FASIT  may  hold  the  property 
beyond  the  grace  period  prescribed  for 
foreclosure  property  under  section 
860L(c)(3).  In  this  case,  immediately 
after  the  grace  period  ends,  the  taxpayer 
must  recognize  gain,  if  any.  as  if  the 
property  had  been  contributed  by  the 
Owner  to  the  FASIT  on  that  date.  See 
§  1.860I-l(a)(l)(iii).  In  addition,  after 
the  close  of  the  grace  period,  disposition 
of  the  property  is  subject  to  the 
prohibited  transactions  tax  imposed 
under  section  860L(e)  without  the 
benefit  of  the  exception  for  foreclosing 
property. 

(g)  Special  rule  for  contracts  or 
agreements  in  the  nature  of  a  line  of 
credit.  For  piuposes  of  section 
860L(c)(l),  the  term  permitted  asset 
includes  a  lender's  position  in  a 
contract  or  agreement  in  the  nature  of  a 
line  of  credit  (other  than  a  contract  or 
agreement  that  is  originated  by  the 
FASIT).  Such  a  contract  or  agreement  is 
not  subject  to  the  rules  of  section  8601(a) 
at  the  time  the  contract  or  agreement  is 
transferred  to  the  FASIT.  Extensions  of 
credit  under  the  contract  or  agreement 
are  subject  to  the  rules  of  section  8601(a) 
at  the  time  the  extension  is  made.  See 
section  8601(d)(2).  To  determine 
whether  a  contract  or  agreement  is 
originated  by  a  FASIT,  see  §  1.860L-1. 

(n)  Contracts  to  acquire  hedges  or 
debt  instruments.  A  contract  is  not 
described  in  section  860L(c)(l)(E)  if  it  is 
an  agreement  imder  which  the  Owner 
(or  a  related  person)  agrees  to  transfer 
permitted  hedges  or  permitted  debt 
instruments  to  a  FASIT  for  less  than  — 

(1)  Fair  market  value,  in  the  case  of 
hedges  or  debt  instruments  traded  on  an 
established  securities  market  (as  defined 
in  §1.8601-2);  or 


(2)  Ninety  percent  of  their  value,  as 
determined  under  section  8601(d)(1)(A) 
and  the  FASFT  regulations,  in  the  case 
of  debt  instruments  not  traded  on  an     * 
established  securities  market. 


§1.860H-3    Cessation  of  a  FASIT. 

(a)  In  general.  An  arrangement  ceases 
to  be  a  FASIT  if  it  revokes  its  election 
with  the  consent  of  the  Commissioner  or 
if  it  fails  to  qualify  as  a  FASIT  and  the 
Commissioner  does  not  determine  the 
failure  to  be  inadvertent. 

(b)  Time  of  cessation.  An  arrangement 
ceases  to  be  a  FASIT  at  the  close  of  the 
day  designated  by  the  Commissioner  in 
the  consent  to  revoke,  or  if  there  is  no 
consent  to  revoke  or  determination  of 
inadvertence,  at  the  close  of  the  day  on 
which  the  arrangement  initially  fails  to 
qualify  as  a  FASIT. 

(c)  Consequences  of  cessation.  Except 
as  otherwise  determined  by  the 
Commissioner,  the  consequences  of 
cessation  are  as  follows: 

(1)  The  FASFT  and  the  underlying 
arrangement.  The  arrangement  that 
made  the  FASIT  election  (the 
underlying  arrangement)  is  no  longer  a 
FASIT  and  cannot  re-elect  FASIT 
treatment  without  the  Commissioner's 
approval.  Immediately  after  the 
cessation,  the  arrangement's 
classification  (for  example,  as  a 
partnership  or  corporation)  is 
determined  under  general  principles  of 
Federal  income  tax  law.  Immediately 
after  the  cessation,  the  arrangement 
holds  the  FASIT's  assets  with  a  fair 
market  value  basis.  Any  election  the 
Owner  made  (other  than  the  FASIT 
election),  and  any  method  of  accounting 
the  Owner  adopted  with  respect  to  those 
assets,  binds  the  underlying 
arrangement  as  if  the  underlying 
arrangement  itself  had  made  the 
election  or  adopted  the  method  of 
accounting.  If  the  underlying 
arrangement  is  a  segregated  pool  of 
assets,  the  person  holding  legal  title  to 
the  pool  is  responsible  for  complying 
with  any  tax  filing  or  reporting 
requirements  arising  from  the  pool's 
operation. 

(2)  The  Owner  (i)  The  Owner  is 
treated  as  exchanging  the  assets  of  the 
FASIT  for  an  amount  equal  to  their 
value  (as  determined  under  §  1.8601-2). 
Gain  realized  on  the  exchange  is  treated 
as  gain  from  a  prohibited  transaction 
and  the  Owner  is  subject  to  the  tax 
imposed  by  860L  without  exception. 
Loss,  if  any,  is  disallowed.  The 
determination  of  gain  or  loss  on  assets 
for  purposes  of  this  paragraph  is  made 
on  an  asset-by-asset  basis. 

(ii)  The  Owner  must  recognize 
cancellation  of  indebtedness  income  in 
an  amount  equal  to  the  adjusted  issue 
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price  of  the  rej  :ular  interests  outstanding 
immediately  before  the  cessation  over 
the  fair  markei  value  of  those  interests 
immediately  h  efore  the  cessation.  This 
determination  is  made  on  a  regular 
interest  by  regular  interest  basis.  The 
Owner  cannot  take  any  deduction  for 
acquisition  pr  >mixmi. 

fiii)  If,  after  the  cessation,  the  Ovraer 
has  a  continui  ng  economic  interest  in 
the  assets,  the  characterization  of  this 
economic  interest  (for  example,  as  stock 
or  a  partnersh  p  interest)  is  determined 
under  general  principles  of  Federal 
income  tax  laxir.  If  the  Owner  has  a 
continuing  ec(  inomic  interest  in  the 
assets  immedi  itely  after  cessation,  the 
Owner  holds  me  interest  with  a  fair 
market  value  $asis. 

(3)  The  regiilar  interest  holders. 
Holders  of  tha  regular  interests  are 
treated  as  exchanging  their  regular 
interests  for  interests  in  the  underlying 
arrangement.  Interests  in  the  underlying 
arrangement  ^e  classified  (for  example, 
as  debt  or  eqiiity)  under  general 
principles  of  Federal  income  tax  law. 
Gain  must  be  recognized  if  a  regular 
interest  is  excnanged  either  for  an 
interest  not  classified  as  debt  or  for  an 
interest  classined  as  debt  that  differs 
materially  either  in  kind  or  extent.  No 
loss  may  be  r^ognized  on  the  exchange. 
The  basis  of  ah  interest  in  the 
underlying  arrangement  equals  the  basis 
in  the  regularjinterest  exchanged  for  it, 
increased  by  iny  gain  recognized  on  the 
exchange  under  this  paragraph  (c)(3). 

(d)  Disregatding  inadvertent  failures 
to  remain  qualified — (1)  If  a  qualified 
arrangement  ihat  ceases  to  be  a  FASIT 
meets  the  requirements  of  paragraph 
(d)(2)  of  this  ^tion,  then  the 
Commissione  r  may  either — 

(i)  Deem  thi  j  qualified  arrangement  as 
continuing  to  be  a  FASIT 
notwithstand  ng  the  cessation;  or 

(ii)  Allow  t  le  qualified  arrangement 
to  re-elect  FA  SIT  status  after  cessation 
notwithstand  ng  the  prohibition  in 
section  860L(  i)(4)  . 

(2)  The  req  lirements  of  this  paragraph 
are  satisfied  i "  — 

(i)  The  Con  imissioner  determines  that 
the  cessation  was  inadvertent; 

(ii)  No  latei  than  a  reasonable  time 
after  the  disci  )very  of  the  event  resulting 
in  the  cessati  jn,  steps  are  taken  so  that 
all  of  the  reqi  lirements  for  a  FASIT  are 
satisfied;  and 

(iii)  The  qi  alified  arrangement  and 
each  person  1  lolding  an  interest  in  the 
qualified  arrangement  at  any  time 
during  the  pariod  the  qualified 
arrangement  failed  to  qualify  as  a  FASIT 
agree  to  make  such  adjustments 
(consistent  wfith  the  treatment  of  the 
qualified  arringement  as  a  FASIT  or  the 
treatment  of  he  Owner  as  a  C 


corporation)  as  the  Conunissioner  may 
require  with  respect  to  such  period. 

S 1 .860H-4    Regular  interests  in  general. 

(a)  Issue  price  of  regular  interests — (1) 
Regular  interests  not  issued  for  property. 
The  issue  price  of  a  FASIT  regtdar 
interest  not  issued  for  property  is 
determined  under  section  1273(b). 

(2)  Regular  interests  issued  for 
property.  Notwithstanding  sections  1273 
and  1274  and  the  regulations 
thereunder,  the  issue  price  of  a  FASIT 
regular  interest  issued  for  property  is 
the  fair  market  value  of  the  regular 
interest  determined  as  of  the  issue  date. 

(b)  Special  rules  for  high-yield  regular 
interests — (1)  High-yield  interests  held 
by  a  securities  dealer — (i)  Due  date  of 
tax  imposed  on  securities  dealer  under 
section  860K(d).  The  excise  tax  imposed 
under  section  860K(d)  (treatment  of 
high-yield  interest  held  by  a  securities 
dealer  that  is  not  an  eligible 
corporation)  must  be  paid  on  or  before 
the  due  date  of  the  securities  dealer's 
Federal  income  tax  return  for  the  earlier 
of  the  taxable  year  in  which  the 
securities  dealer — 

(A)  Ceases  to  be  a  dealer  in  securities; 
or 

(B)  Commences  holding  the  high- 
yield  interest  for  investment. 

(ii)  [Reserved] 

(2)  High-yield  interests  held  by  a  pass- 
thru — (i)  Nature  and  due  date  of  tax 
imposed  under  section  860K(e).  The  tax 
imposed  imder  section  860K(e) 
(treatment  of  high-yield  interest  held  by 
a  pass-thru  entity)  is  an  excise  tax 
which  must  be  paid  on  or  before  the  due 
date  of  the  pass-thru  entity's  Federal 
income  tax  return  for  the  taxable  year  in 
which  the  pass-thru  entity  issues  the 
debt  or  equity  interest  described  in 
section  860K(e). 

(ii)  Pass-thru  entity  includes  REMIC. 
For  purposes  of  section  860K(e),  a  pass- 
thru  entity  includes  a  real  estate 
mortgage  investment  conduit  (REMIC) 
as  defined  in  section  860D. 

§  1 .860H-5    Foreign  resident  holders  of 
regular  interests. 

(a)  Look-through  to  underlying  FASIT 
debt.  If,  during  the  same  period,  a 
foreign  resident  holds  (either  directly  or 
through  a  vehicle  which  itself  is  not 
subject  to  the  Federal  income  tax  such 
as  a  partnership  or  trust)  a  regular 
interest  in  a  FASIT  and  a  conduit  debtor 
(as  defined  in  paragraph  (b)  of  this 
section)  pays  or  accrues  interest  on  a 
debt  instrument  held  by  the  FASIT,  then 
any  interest  received  or  accrued  by  the 
foreign  resident  with  respect  to  the 
regular  interest  during  that  period  is 
treated  as  received  or  accrued  from  the 
conduit  debtor.  This  rule  applies  to  both 


the  foreign  resident  holder  of  the  FASIT 
regular  interest  and  the  conduit  debtor 
for  all  purposes  of  subtitle  A  and  the 
regulations  thereunder. 

(b)  Conduit  debtor.  A  debtor  is  a 
conduit  debtor  if  the  debtor  is  a  U.S. 
resident  taxpayer  or  a  foreign  resident . 
taxpayer  to  which  interest  expense  paid 
or  accrued  with  respect  to  the  debt  held 
by  the  FASIT  is  treated  as  paid  or 
accrued  by  a  U.S.  trade  or  business  of 
the  foreign  taxpayer  under  section 
884(f)(1)(A),  and  the  foreign  resident 
holder  described  in  paragraph  (a)  of  this 
section — 

(1)  Is  a  10-percent  shareholder  of  the 
debtor  (within  the  meaning  of  section 
871(h)(3)(B)); 

(2)  Is  a  controlled  foreign  corporation, 
but  only  if  the  debtor  is  a  related  person 
(within  the  meaning  of  section 
864(d)(4))  with  respect  to  the  controlled 
foreign  corporation;  or 

(3)  Is  related  to  the  debtor  (within  the 
meaning  of  section  267(b)  or  707(b)(1)). 

(c)  Limitation.  The  amount  of  income 
treated  under  paragraph  (a)  of  this 
section  as  received  from  a  conduit 
debtor  is  the  lesser  of — 

(1)  The  income  received  or  accrued  by 
the  foreign  resident  holder  with  respect 
to  the  FASIT  regular  interest;  or 

(2)  The  amount  paid  or  accrued  by  the 
conduit  debtor  widi  respect  to  the  debt 
instrument  held  by  the  FASIT. 

(d)  Cross  references.  For  the  treatment 
of  related-party  interest  accrued  to 
foreign  related  persons,  see  sections 
163(e)(3),  163(j),  871(h)(3),  881(c)(3)(B). 
and  881(c)(3)(C). 

§  1 .860H-€    Taxation  of  Owner,  Owner's 
reporting  requirements,  transfers  of 
ownership  interest. 

(a)  In  general.  For  purposes  of 
determining  an  Owner's  credits  and 
taxable  income,  all  assets,  liabilities, 
and  items  of  income,  gain,  deduction, 
loss,  and  credit  of  the  FASIT  are  treated 
as  assets,  liabilities,  and  such  items  of 
the  Owner. 

(b)  Constant  yield  method  to  apply. 
The  income  from  each  debt  instrument 
a  FASIT  holds  is  determined  by 
applying  the  constant  yield  method 
(including  the  rules  of  section 
1272(a)(6))  described  in  §  1.1272-3(c). 

(c)  Method  of  accounting  for,  and 
character  of,  hedges.  The  method  of 
accounting  used  for  a  permitted  hedge 
(as  described  in  §  1.860H-2(e))  must 
clearly  reflect  income  and  otherwise 
comply  with  the  rules  of  §  1.446—4 
(whether  or  not  the  permitted  hedge 
instnunent  is  part  of  a  hedging 
transaction  as  defined  in  §  1.1221-2(b)). 
The  character  of  any  gain  or  loss 
realized  on  a  permitted  hedge  (as 
described  in  §  1.860H-2(e))  is  ordinary. 
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(d)  Coordination  with  mark-to  market 
provisions — (1)  No  mark  to  market 
accounting.  Mark  to  market  accounting 
does  not  apply  to  any  asset  (other  than 
a  non-permitted  asset)  while  it  is  held, 
or  deemed  held,  by  a  FASIT. 

(2)  Transfer  of  a  mark  to  market  asset 
to  a  FASIT.  If  an  Owner  transfers  a 
permitted  asset  to  a  FASIT  and  the  asset 
would  have  been  marked  to  market  if 
the  taxable  year  had  ended  immediately 
before  the  transfer  (for  example,  an  asset 
accoimted  for  under  section  475(a)), 
then  immediately  before  the  transfer, 
the  Owner  must  mark  the  asset  to 
market  and  take  gain  or  loss  into 
account  as  if  the  taxable  year  had  ended 
at  that  point.  See  §  1.475(b)-l(b)(4).  If 
the  asset  is  a  debt  instnmient  that  is 
valued  under  the  special  valuation  rule 
of  §  1.860I-2(a),  then  immediately  after 
the  asset  is  marked  to  market  imder  this 
paragraph  (d)(2),  the  asset  is  also  valued 
imder  §  1.8601-2 (a),  and  any  additional 
gain  is  taken  into  account  imder  section 
8601.  The  latter  gain,  but  not  any  mark 
to  market  gain,  is  subject  to  section  860J. 

(e)  Owner's  annual  reporting 
requirements.  Unless  the  Commissioner 
otherwise  prescribes,  specified 
information  regarding  the  FASIT  must 
be  reported  by  means  of  a  separate 
statement,  attached  by  the  Owner  to  its 
income  tax  return  for  the  taxable  year 
that  includes  the  reporting  period.  The 
reporting  period  is  the  period  in  the 
Owner's  taxable  year  during  which  the 
Owner  holds  the  ownership  interest  in 
the  FASIT.  Urdess  the  Commissioner 
otherwise  requires,  the  statement  must 
set  forth — 

(1)  The  name,  address,  and  taxpayer 
identification  niunber  (if  any)  of  the 
FASIT  and  any  other  information 
necessary  to  establish  the  identity  of  the 
FASIT  for  which  the  statement  is  being 
filed; 

(2)  If  the  ownership  interest  was 
acquired  from  another  person  during  the 
Owner's  taxable  year,  the  date  on  which 
it  was  acquired,  and  the  name  and 
address  of  the  person  from  which  it  was 
acquired; 

(3)  If  the  ownership  interest  was 
transferred  by  the  Owner  during  the 
Owner's  taxable  year,  the  date  on  which 
it  was  transferred,  the  name  and  address 
of  the  person  to  which  it  was 
transferred,  and  whether  such  person  is 
described  in  section  860L(a)(2): 

(4)  If  any  regular  interests  are  issued 
during  the  reporting  period,  a 
description  of  the  prepayment  and 
reinvestment  assumptions  that  are  made 
pursuant  to  section  1272(a)(6)  and  any 
regulations  therexmder,  including  a 
statement  supporting  the  selection  of 
the  prepayment  assiunption; 


(5)  The  FASIT's  items  (taken  into 
account  during  the  reporting  period)  of 
income,  gain,  loss,  deduction  and  credit 
from  permitted  transactions,  and 
separately  stated,  the  FASIT's  items 
(taken  into  accoimt  dining  the  reporting 
period)  of  income,  gain,  loss,  deduction 
and  credit  from  prohibited  transactions; 

(6)  Information  detailing  the  extent  to 
which  the  items  described  in  paragraph 
(f)(5)  of  this  section  consist  of  interest 
accrued  that,  but  for  section  860H(b)(4), 
is  exempt  from  the  taxes  imposed  under 
subtitle  A  of  26  U.S.C;  and 

(7)  If  a  qualified  arrangement  ceases  to 
be  a  FASIT  diu-ing  a  reporting  period 
(including  at  the  close  of  a  reporting 
period),  information  disclosing — 

(i)  The  effective  date  of  the  cessation; 

(ii)  A  description  of  how  the  cessation 
occurred;  and 

(iii)  A  statement  regarding  whether 
the  arrangement  will  continue  after 
cessation  and,  if  so,  the  continuing 
arrangement's  name,  address,  and 
taxpayer  identification  number. 

(f)  Treatment  of  FASIT  under  subtitle 
F  of  Title  26  U.S.C.  For  purposes  of 
subtitle  F  (Procedure  and 
Administration) — 

(1)  A  FASIT  is  treated  as  a  branch  or 
division  of  the  Owner; 

(2)  The  Owner  is  treated  as  the  issuer 
of  the  regular  interests;  and 

(3)  The  regular  interests  are  treated  as 
collateralized  debt  obligations  as 
defined  in  §1.6049-7(d)(2). 

(g)  Transfer  of  ownership  interest — (1) 
In  general.  If,  at  the  time  of  any  transfer 
of  the  ownership  interest,  the  Owner 
knew  or  should  have  known  that  the 
transferee  would  be  unwilling  or  unable 
to  pay  some  or  all  of  the  tax  arising  from 
the  application  of  section  860H(b),  then 
the  transfer  is  disregarded  for  all  Federal 
tax  purposes. 

(2)  Safe  harbor  for  establishing  lack  of 
improper  knowledge.  A  transfer  will  not 
be  disregarded  under  paragraph  (g)(1)  of 
this  section  if  the  rules  of  §  1.860E- 
1(c)(4)  (safe  harbor  for  establishing  lack 
of  improper  knowledge  on  the  transfer 
of  a  non-economic  REMIC  residual 
interest)  are  satisfied  with  respect  to  the 
FASIT  owrnership  interest. 

§  1 .8601-1  Gain  recognition  on  property 
transferred  to  FASIT  or  supporting  FASIT 
regular  interests. 

(a)  In  general — (1)  Except  as  provided 
in  paragraphs  (a)(2)  and  (d)  of  this 
section,  the  Owner  of  a  FASIT  (or  a 
related  person  )  must  recognize  gain  (if 
any) on — 

(i)  Property  the  Owner  (or  the  related 
person)  transfers  either  to  the  FASIT  or 
its  regular  interest  holders; 

(ii)  Support  property;  and 

(iii)  Property  acquired  by  the  FASIT 
as  foreclosure  property  and  held  beyond 


the  grace  period  allowed  for  foreclosure 
property. 

(2)  An  Owner  (or  a  related  person) 
does  not  have  to  recognize  gain  under 
section  8601  or  paragraph  (a)(1)  of  this 
section  on  a  transfer  or  pledge  of 
property  to  a  regular  interest  holder,  if 
the  Owner  (or  the  related  person)  makes 
the  transfer  or  pledge  in  a  capacity  other 
than  as  Owner  (or  related  person),  and 
the  regular  interest  holder  receives  the 
transfer  or  pledge  in  a  capacity  other 
than  regular  interest  holder. 

(b)  Support  property  defined.  Property 
is  support  property  if  the  Owner  (or  a 
related  person) — 

(1)  Pledges  the  property,  directly  or 
indirectly,  to  pay  a  FASIT  regular 
interest,  or  otherwise  identifies  the 
property  as  providing  security  for  the 
payment  of  a  FASIT  regular  interest; 

(2)  Sets  aside  the  property  for  transfer 
to  a  FASIT  imder  any  agreement  or 
understanding;  or 

(3)  Holds  an  interest  in  the  property, 
that  is  subordinate  to  the  FASIT's 
interest  in  the  property  (for  example,  the 
Owner  holds  subordinate  interests  in  a 
pool  of  mortgages  and  the  FASIT  holds 
senior  interests  in  the  same  pool). 

(c)  Timing  of  gain  determination  and 
recognition.  Gain  is  determined  and 
recognized  under  paragraph  (a)(1)  of 
this  section  immediately  before  the 
property  is  transferred  to  the  FASIT  or 
becomes  support  property,  or  in  the  case 
of  foreclosure  property,  on  the  day 
immediately  following  the  termination 
of  the  grace  period  allowed  for 
foreclosure  property. 

(d)  Gain  deferral  election.  (Reserved] 

(e)  Amount  of  gain.  Except  as 
provided  in  paragraph  (f)  of  this  section, 
the  amount  of  gain  recognized  under 
paragraph  (a)(1)  of  this  section  is  the 
same  as  if  the  Owner  (or  the  related 
person)  had  sold  the  property  for  its 
value  as  determined  under  §  1.8601-2. 

(f)  Recordkeeping  requirements.  The 
Owner  is  required  to  maintain  such 
books  and  records  as  may  be  necessary 
or  appropriate  to  demonstrate  that  the 
requirements  of  this  section  are 
satisfied. 

(g)  Special  rule  applicable  to  property 
of  related  persons.  Except  in  the  case  of 
property  traded  on  an  established 
securities  market  (as  defined  in 
§1.860I-2(b)).  if  a  related  person  holds 
property  that  becomes  support  property, 
or  if  a  related  person  transfers  property 
to  a  FASIT  or  its  regidar  interest 
holders,  then  for  purposes  of  applying 
the  gain  recognition  provisions  of  this 
section — 

(1)  The  related  person  is  treated  as 
transferring  the  property  to  the  Owner 
for  the  property's  fair  market  value  as 
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determined  ui)der  general  tax 
principles;  an^ 

(2)  The  Owiier  is  treated  as 
transferring  thie  property  to  the  FASIT 
for  the  property's  value  as  determined 
under  $1.8601-2. 

I1.M0I-2    ValLofpropwty. 

(a)  Special  \taluation  rule.  For 
purposes  of  section  8601(d)(1)(A).  except 
as  provided  in  paragraph  (c)  of  this 
section,  the  v^ue  of  a  debt  instrument 
not  traded  on  ^  established  securities 
market  is  the  Present  value  of  the 
reasonably  expected  payments  on  the 
instrument  dnermined — 

(1)  As  of  the  date  the  instrument  is  to 
be  valued  (as  described  in  §  1.860l-l(c)); 
and 

(2)  By  using  a  discount  rate  equal  to 
120  percent  ol  the  applicable  federal 
rate,  compounded  semi-annually,  for 
instruments  having  the  same  term  as  the 
weighted  averse  maturity  of  the 
reasonably  expected  payments  on  the 
instrument.  For  this  purpose,  the 
applicable  federal  rate  is  the  rate 
prescribed  under  section  1274(d)  for  the 
period  that  in  :ludes  the  date  the 
instrument  is  valued  (as  described  in 
§1.860l-l(c))] 

(b)  Traded  on  an  established 
securities  mai  ket.  For  purposes  of 
section  860I(q)(l)(A),  a  debt  instrument 
is  traded  on  ah  established  securities 
market  if  it  is  traded  on  a  market 
described  in  4 1.1273-2(f)  (2),  (3),  or  (4). 

(c)  Reasona  bly  expected  payments — 
(1)  In  general  Reasonably  expected 
payments  on  i  m  instnunent  must  be 
determined  ir  a  commercially 
reasonable  ms inner  and,  except  as 
otherwise  provided  in  this  section  (c), 
may  take  into  account  reasonable 
assumptions  ( :onceming  early 
repayments,  lite  payments,  non- 
payments, anJ  loan  servicing  costs.  No 
other  assump  ions  may  be  considered. 

(2)  Consisttncy  requirements.  Except 
as  provided  in  paragraph  (c)(3)  of  this 
section,  any  a  ssumption  used  in 
determining  t  ne  reasonably  expected 
payments  on  m  instrument  must  be 
consistent  wi  Ji  (and  no  less  favorable 
than)  the  firsl  of  the  following  categories 
that  applies— 

(i)  Represei  itations  made  in 
connection  vm  ith  the  offering  of  a  regular 
interest  in  thi  >.  FASIT; 

(ii)  Representations  made  to  any 
nationally  re(  lognized  statistical  rating 
organizations ; 

(iii)  Repres  sntations  made  in  any 
filings  or  regi  strations  with  any 
govemmenta  agency  with  respect  to  the 
FASIT;  and 

(iv)  Industi  y  customs  or  standards  (as 
defined  in  pe  ragraph  (e)  of  this  section). 


(3)  Servicing  costs.  Notwithstanding 
paragraph  (c)(2)  of  this  section,  the 
amount  of  loan  servicing  costs  assumed 
may  not  exceed  the  lesser  of — 

(i)  The  amount  the  FASIT  agrees  to 
pay  the  Owner  for  servicing  the  loans 
held  by  the  FASIT  if  the  Owner  is 
providing  the  servicing;  or 

(ii)  The  amount  a  third  party  would 
reasonably  pay  for  servicing  identical 
loans. 

(4)  Nonconforming  or  unreasonable 
assumptions.  If  a  taxpayer,  in 
determining  the  expected  payments  on 
an  instrument,  takes  into  account  an 
assimiption  that  either  fails  to  meet  the 
requirements  of  paragraph  (c)(2)  or  (3)  of 
this  section  or  is  unreasonable,  the 
Commissioner  may  determine  the 
reasonably  expected  payments  on  the 
instrument  without  the  assumption. 
Thus,  for  example,  if  a  taxpayer  makes 
an  imreasonable  assumption  concerning 
non-payments,  the  Commissioner  may 
compute  expected  payments  without 
any  adjustment  for  non-payments. 

(d)  Special  rules— (I)  Beneficial 
ownership  interests.  A  certificate 
representing  beneficial  ownership  of  a 
debt  instrument,  is  deemed  to  represent 
beneficial  ownership  of  a  debt 
instrument  traded  on  an  established 
securities  market,  if  either  — 

(i)  The  certificate  is  traded  on  an 
established  securities  market;  or 

(ii)  The  certificate  represents 
ownership  in  a  pool  of  assets  composed 
solely  of  debt  instruments  all  of  which 
are  traded  on  established  securities 
markets. 

(2)  Stripped  interests.  A  stripped  bond 
or  stripped  coupon  (as  defined  in 
section  1286(e))  not  otherwise  traded  on 
an  established  securities  market  is 
considered  as  being  traded  on  an 
established  securities  market,  if — 

(i)  The  imderlying  bond  (the  bond 
from  which  the  stripped  bond  or 
stripped  coupon  is  created)  is  traded  on 
an  established  securities  market;  and 

(ii)  The  stripped  bond  or  stripped 
coupon  is  valued  using  a  commercially 
reasonable  method  based  on  the  market 
value  of  the  underlying  bond. 

(3)  Contemporaneous  purchase  and 
transfer  of  debt  instruments — (i) 
Notwithstanding  paragraph  (a)  of  this 
section,  the  value  of  a  debt  instrument 
not  traded  on  an  established  securities 
market  is  its  cost  to  the  Owner  (or  a 
related  person)  if — 

(A)  The  debt  instrument  is  purchased 
from  an  unrelated  person  in  an  arm's 
length  transaction  in  which  no  other 
property  is  transferred  or  services 
provided; 

(B)  The  debt  instrument  is  acquired 
solely  for  cash; 


(C)  The  price  of  the  debt  instnmient 
is  fixed  no  more  than  15  days  before  the 
date  of  purchase;  and 

(D)  The  debt  instrument  is  transferred 
to  the  FASIT  no  more  than  15  days  after 
the  date  of  purchase. 

(ii)  For  purposes  of  paragraph  (d)(3){i) 
of  this  section,  the  date  of  purchase  is 
the  earliest  date  on  which  the  burdens 
and  benefits  of  ownership  of  the  debt 
instrument  irrevocably  pass  to  the 
Owner  (or  a  related  person). 

(4)  Guarantees.  Notwithstanding 
paragraph  {c){l)  of  this  section,  if  a 
guarantee  qualifying  as  a  permitted 
hedge  under  this  paragraph  (d)  relates 
solely  to  a  debt  instrument  not  traded 
on  an  established  securities  market  and 
the  taxpayer  determines  the  reasonably 
expected  payments  on  the  debt 
instrument  by  including  the  reasonably 
expected  payments  on  the  guarantee, 
then  the  guarantee  and  the  property 
need  not  be  valued  separately. 

(e)  Definitions.  For  purposes  of 
§  1.8601-2— 

(1)  An  industry  custom  is  any  long- 
standing practice  in  use  by  entities  that 
engage  in  asset  securitization  as  part  of 
their  ordinary  business  activities;  and 

(2)  An  industry  standard  is  any 
standard  that  is  both — 

(i)  Commonly  used  in  evaluating  the 
expected  payments  on  securitized  debt 
instnmients  (or  debt  instnmients 
pending  securitization)  in  similar 
transactions;  and 

(ii)  Disseminated  through  written  or 
electronic  means  by  any  independent, 
nationally  recognized  trade  association 
or  other  authority  that  is  recognized  as 
competent  to  issue  the  standard. 

§  1 .860J-1     Non-FASrr  losses  not  to  offset 
certain  FASIT  inclusions. 

(a)  In  general.  For  purposes  of 
applying  section  860j(a)(l),  an  Owner's 
taxable  income  from  a  FASIT  includes 
any  gains  recognized  by  the  Owner 
under  §1.860l-l(a). 

(b)  Special  rule  for  holders  of  multiple 
ownership  interests.  For  purposes  of 
applying  section  860J  and  the  rules  of 

§  1.860J-1,  a  person  may  aggregate  the 
net  income  (or  loss)  ft'om  all  FASITs  in 
which  the  person  holds  the  ownership 
interest. 

(c)  Related  persons — (1)  Taxable 
income.  The  taxable  income  of  a  related 
person  for  any  taxable  year  is  no  less 
than  the  sum  of — 

(i)  The  amounts  specified  in  section 
860j(a);  plus 

(ii)  Any  gains  recognized  under 
§1.860l-l(a). 

(2)  Effect  on  net  operating  loss.  Any 
increase  in  a  related  person's  taxable 
income  attributable  to  paragraph  (c)(1) 
of  this  section  is  disregarded — 
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(i)  In  determining  imder  section  172 
the  amount  of  the  related  person's  net 
operating  loss  for  the  taxable  year;  and 

(ii)  In  determining  the  related 
person's  taxable  income  for  such  taxable 
year  for  purposes  of  the  second  sentence 
of  section  172(b)(2). 

(3)  Coordination  with  minimum  tax. 
For  purposes  of  part  VI  of  subchapter  A 
of  chapter  1  of  subtitle  A  of  Title  26 
U.S.C,  the  alternative  minimum  taxable 
income  of  any  related  person  is  in  no 
event  less  than  the  related  person's 
taxable  income  as  computed  under 
paragraph  (c)(1)  of  this  section. 

§  1 .860L-1    Prohibitad  transactions. 

(a)  Loan  origination — (1)  In  general. 
Section  860L(e)  imposes  a  prohibited 
transactions  tax  on  the  receipt  of  any 
income  derived  from  any  loan 
originated  by  a  FASIT.  Except  as 
provided  in  paragraphs  (a)(2)  and  (3)  of 
this  section,  whether  a  FASIT  originates 
a  loan  for  purposes  of  section  860L(e) 
depends  on  all  the  facts  and 
circiunstances. 

(2)  Acquisitions  presumed  not  to  be 
loan  origination.  Except  as  provided  in 
paragraph  (a)(3)  of  this  section,  a  FASIT 
is  considered  not  to  have  originated  a 
loan  if  the  FASIT  acquires  the  loan— 

(i)  From  an  established  secmities 
market  described  in  §  1.1273-2(f)(2),  (3), 
or  (4); 

(ii)  On  a  date  more  than  12  months 
after  the  loan  was  issued;  or 

(iii)  From  a  person  (including  the 
Owner  or  a  related  person)  that 
regularly  originates  similar  loans  (such 
as  through  a  standardized  contract)  in 
the  ordinary  course  of  its  business. 

(3)  Activities  presumed  to  be  loan 
origination,  (i)  Notwithstanding 
paragraph  (a)(2)  of  this  section,  a  FASIT 
is  considered  to  originate  a  loan  if  the 
FASIT  either  engages  in  or  facilitates 
(other  than  through  a  person  from 
whom  the  FASIT  acquires  the  loan  and 
who  is  described  in  paragraph  (a)(2)(iii) 
of  this  section) — 

(A)  Soliciting  the  loan,  including 
advertising  to  solicit  borrowers,, 
accepting  the  loan  application,  or 
generally  making  any  offer  to  lend  funds 
to  any  person; 

(B)  Evaluating  an  applicant's  financial 
condition; 

(C)  Negotiating  or  establishing  any 
terms  of  the  loan; 

P)  Preparing  or  processing  any  . 
docimient  related  to  negotiating  or  • 
entering  into  the  loan;  or 

(E)  Closing  the  loan  transaction. 

(ii)  For  purposes  of  paragraph  (a)(3)(i) 
of  this  section,  if  a  FASIT  enters  into  a 
contract  to  engage  in  piut±ases 
described  in  paragraph  (a)(2)(iii)  of  this 
section,  the  FASIT  is  not  treated  as 


originating  the  loans  it  acquires  solely 
because  it  was  a  party  to  the  contract. 

(4)  Loan  workouts.  If  a  FASIT  holds  a 
loan,  the  FASIT  is  not  treated  as 
originating  a  new  loan  that  it  receives 
from  the  same  obligor  in  exchange  for 
the  old  loan  in  the  context  of  a  workout. 

(b)  Origination  of  a  contract  or 
agreement  in  the  nature  of  a  line  of 
credit— {1)  In  general.  A  FASIT  is 
presumed  not  to  have  originated  a 
contract  or  agreement  in  the  natiire  of  a 
line  of  credit  if  the  FASIT  acquires  the 
contract  or  agreement  from  a  person 
(including  the  Owner  or  a  related 
person)  that  regularly  originates  similar 
contracts  or  agreements  in  the  ordinary 
coiuse  of  its  business. 

(2)  Activities  presumed  to  be 
origination.  It  a  FASIT  assumes  the  role 
of  a  lender  under  a  contract  or 
agreement  in  the  natiu-e  of  a  line  of 
credit  from  a  person  that  does  not 
regularly  originate  similar  contracts  or 
agreements  in  the  ordinary  course  of  its 
business,  the  FASIT  is  considered  to 
originate  the  contract  or  agreement  if, 
with  respect  to  the  contract  or 
agreement,  the  FASIT  engages  in  any  of 
the  activities  described  in  paragraphs 
(A)  through  (E)  of  §  1.860L-l(a)(3)(i)  of 
this  section. 

(3)  Debt  instruments  issued  under 
contracts  or  agreements  in  the  nature  of 
a  line  of  credit.  If  a  FASIT  acquires  a 
debt  instnunent  as  a  result  of  the 
FASIT's  position  as  a  lender  under  a 
contract  or  agreement  in  the  natiue  of  a 
line  of  credit,  the  FASIT  is  presumed  to 
have  originated  the  debt  instrument  if 
and  only  if  the  FASIT  originated  the 
related  contract  or  agreement. 

(c)  Disposition  of  debt  instruments. 
Notwithstanding  sections 
860L(e)(3)(B)(i)  and  (ii)  (certain 
exceptions  from  the  prohibited 
transactions  tax),  the  distribution  to  the 
Owner  of  a  debt  instrument  contributed 
by  the  Owner,  and  the  transfer  to  the 
Owner  of  one  debt  instrument  in 
exchange  for  another,  are  prohibited 
transactions,  if  within  180  days  of 
receiving  the  debt  instnunent  the  Owner 
realizes  a  gain  on  the  disposition  of  the 
instrument  to  any  person,  regardless  of 
whether  the  realized  gain  is  recognized. 

(d)  Exclusion  of  prohibited 
transactions  tax  to  dispositions  of 
hedges.  The  rules  of  section  860L(e)  and 
paragraph  (b)  of  this  section  do  not 
apply  to  the  disposition  of  any  asset 
described  in  section  860L(c)(l)(D). 

S1.860L-2    Anti-abuse  rule. 

(a)  Intent  of  FASIT  provisions.  Part  V 
of  subchapter  M  of  the  Internal  Revenue 
Code  (the  FASIT  provisions)  is  intended 
to  promote  the  spreading  of  credit  risk 
on  debt  instruments  by  facilitating  the 


securitization  of  those  debt  instruments. 
Implicit  in  the  intent  of  the  FASIT 
provisions  are  the  following 
requirements — 

(1)  Assets  to  be  secimtized  through  a 
FASIT  consist  primarily  of  permitted 
debt  instruments; 

(2)  The  soim:e  of  principal  and 
interest  payments  on  a  FASIT's  regiilar 
interests  is  primarily  the  principal  and 
interest  payments  on  permitted  debt 
instruments  held  by  the  FASIT  (as 
opposed  to  receipts  on  other  assets  or 
deposits  of  cash);  and 

(3)  No  FASIT  provision  may  be  used 
to  achieve  a  Federal  tax  result  that 
cannot  be  achieved  without  the 
provision  unless  the  provision  clearly 
contemplates  that  result. 

(b)  Application  of  FASIT  provisions. 
The  FASIT  provisions  and  die  FASIT 
regulations  must  be  applied  in  a  manner 
consistent  with  the  intent  of  the  FASIT 
provisions  as  set  forth  in  paragraph  (a) 
of  this  section.  Therefore,  if  a  principal 
purpose  of  forming  or  using  a  FASIT  is 
to  achieve  results  inconsistent  with  the 
intent  of  thie  FASIT  provisions  and  the 
FASIT  regulations,  the  Conunissioner 
may  make  any  appropriate  adjustments 
with  regard  to  the  FASIT  and  any 
arrangement  or  transaction  (or  series  of 
transactions)  involving  the  FASIT.  The 
Commissioner's  authority  includes — 

(1)  Disregarding  a  FASIT  election; 

(2)  Treating  one  or  more  assets  of  a 
FASIT  as  held  by  a  person  or  persons 
other  than  the  Owner; 

(3)  Allocating  FASIT  income,  loss, 
deductions  and  credits  to  a  person  or 
persons  other  than  the  Owner 

(4)  Disallowing  any  item  of  FASIT 
income,  loss,  deduction,  or  credit; 

(5)  Treating  the  ownership  interest  in 
a  FASIT  as  held  by  a  person  other  than 
the  nominal  holder; 

(6)  Treating  a  FASIT  regular  interest 
as  other  than  a  debt  instnmient;  and 

(7)  Treating  a  regular  interest  held  by 
any  person  as  having  the  same  tax 
characteristics  as  one  or  more  of  the 
assets  held  by  the  FASIT. 

(c)  Facts  and  circumstances  analysis. 
Whether  a  FASIT  is  created  or  used  for 
a  principal  purpose  of  achieving  a  result 
inconsistent  with  the  intent  of  the 
FASIT  provisions  is  determined  based 
on  all  of  the  facts  and  cirounstances, 
including  a  comparison  of  the  purported 
business  purpose  for  a  transaction  and 
the  claimed  tax  benefits  resulting  from 
the  transaction. 

(d)  Effective  date.  This  section  is 
applicable  on  February  4,  2000. 

{ 1 .860L-3    Transition  rule  for  pre-effective 
date  FASfTs. 

(a)  Scope.  This  section  appUes  if  a 
pre-effective  date  FASIT  has  one  or 
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more  pre-FASTT  interests  outstanding 
on  the  startupiday  of  the  FASIT. 

(1)  Pre-effe<kive  date  FASIT  defined. 
A  pre-effectivi  date  FASIT  is  a  FASIT 
whose  underlying  qualifying 
arrangement  \f  as  in  existence  on  August 


31,  1997. 

(2)  Pre-FAS\ 
FASIT  intere. 
effective  date 


interest  defined.  A  pre- 
is  an  interest  in  a  pre- 
ASIT  that— 

(i)  Was  issujd  before  February  4, 
2000; 

(ii)  Was  out  standing  on  the  date  the 
FASIT  electiofi  for  the  underlying 
qualifying  arrangement  goes  into  effect; 
and  j 

(iii)  Is  considered  debt  of  the  Owner 
under  general^  principles  of  Federal 
income  tax  law. 

(3)  FASIT  gain  defined.  For  purposes 
of  this  sectioi^,  the  term  FASIT  gain 
means  any  gain  that  the  Owner  of  a  pre- 
effective  datepASIT  must  recognize 
under  the  rult s  of  this  section. 

(b)  Election  to  defer  gain.  The  Owner 
of  a  pre-effectjve  date  FASIT  may  elect 
to  defer  the  recognition  of  FASIT  gain 
on  assets  thatjare  held  by  the  FASIT  but 
that  are  allocable  to  pre-FASIT  interests. 
An  Owner  that  elects  under  this  section 
must  establish  a  method  of  accounting 
for  its  FASIT  bain.  To  clearly  reflect 
income,  this  ^ethod  must  periodically 
determine  th6  aggregate  amount  of 
FASIT  gain  on  all  of  the  assets  in  the 
FASIT  and  m  elude  the  portion  of  the 
FASIT  gain  aftoributable  to  the  pre- 
FASIT  interejts. 

(c)  Safe-harbor  method.  This 
paragraph  (clj  provides  a  safe-harbor 
method  for  determining  the  amount  of 
FASIT  gain  that  can  be  deferred  under 
this  section.  The  method  has  the 
following  stebs: 

(1)  Step  oni:  Establish  poo/s— (i) 
Group  assets  into  pools.  The  Owner 
must  group  tie  assets  of  the  FASIT  into 
one  or  more  pools.  No  pool  may  contain 
assets  of  mora  than  one  of  the  following 
three  types — | 

(A)  Assets  that  are  valued  under  the 
special  valuation  rule  of  §  1.8601-2  (a) 
and  that  hava  FASIT  gain  on  the  first 
day  held  by  ttie  FASIT; 

(B)  Assets  pat  are  valued  for  FASIT 
gain  purpose^  under  a  standard  other 
than  the  special  valuation  rule  of 

§  1.860l-2(a)jand  that  have  FASIT  gain 
on  the  first  dty  held  by  the  FASIT;  and 

(C)  Assetsjhat  do  not  have  FASIT 
gain  on  the  first  day  held  by  the  FASIT. 

(ii)  TreatniBnt  of  pools.  If  a  pool 
contains  assots  described  in  paragraph 
(c)(l)(i)(A)  oi  (B)  of  this  section,  the 
Owner  must  apply  paragraphs  (c)(2) 
through  (5)  df  this  section  to  the  pool, 
ff  a  pool  con  ains  assets  described  in 
paragraph  (c  (l)(i)(C)  of  this  section,  the 
pool  is  ignor  ni  for  FASIT  gain  purposes 


(2)  Step  two:  Determine  the  FASTT 
gain  (or  loss)  at  the  pool  level — (i)  In 
general.  For  each  taxable  year,  the 
FASIT  gain  (or  loss)  at  the  pool  level  is 
equal  to  the  net  increase  (or  decrease)  in 
the  value  of  the  pool  minus  the  income 
that  is  included  with  respect  to  the  pool 
under  general  income  tax  principles 
(without  regard  to  the  FASIT  rules).  For 
purposes  of  the  preceding  sentence,  the 
net  increase  (or  decrease)  in  the  value  of 
the  pool  is  equal  to — 

(A)  The  sum  of  the  value  of  the  pool 
(as  determined  under  §  1.8601-2)  at  the 
end  of  the  taxable  year  and  the  amount 
of  any  cash  distributed  (even  if 
reinvested)  from  the  pool  during  the 
taxable  year;  minus 

(B)  The  sum  of  the  value  of  the  pool 
(as  determined  under  §  1.8601-2)  at  the 
end  of  the  previous  taxable  year  and  the 
Owner's  adjusted  basis  in  the  assets 
contributed  to  the  pool  during  the 
taxable  year. 

(ii)  Limitation.  This  paragraph  applies 
if  the  calculation  in  paragraph  (c)(2)(i) 
of  this  section  produces  a  loss  for  the 
taxable  year  and  the  amoimt  of  the  loss 
exceeds  the  net  amount  of  the  FASIT 
gain  from  the  pool  in  all  prior  years.  In 
this  case,  the  amoimt  of  the  loss  for  the 
current  year  is  limited  to  the  amount  of 
net  FASIT  gain  for  all  previous  years. 

(3)  Step  uiree:  Determine  the 
percentage  of  total  FASIT  gain  that 
must  be  recognized  by  the  end  of  the 
current  taxable  year.  The  percentage  of 
FASIT  gain  that  must  be  recognized  by 
the  end  of  the  ciurent  taxable  year  is 
equal  to  100  percent  minus  the 
percentage  of  FASIT  gain  that  may  be 
deferred  at  the  end  of  the  current 
taxable  year.  The  percentage  of  FASIT 
gain  that  may  be  deferred  at  the  end  of 
the  taxable  year  is  equal  to  the  lesser  of 
100  percent  and  the  ratio  of — 

(i)  The  product  of  107  percent  and 
aggregate  adjusted  issue  prices  of  all 
pre-FASIT  interests  outstanding  on  the 
last  day  of  the  taxable  year;  over 

(ii)  The  total  value  of  all  assets  held 
by  the  FASIT  on  the  last  day  of  the 
taxable  year. 

(4)  Step  four  Determine  the  total 
amount  of  FASTT  gain  that  is  not 
attributed  to  pre-effective  date  FASTT 
interests.  The  totd  amount  of  FASIT 
gain  that  is  not  attributed  to  pre- 
effective  date  FASIT  interests  is  equal  to 
the  product  of — 

(i)  The  siun  of  the  amount  of  FASIT 
gain  (as  determined  under  paragraph 
(c)(2)  of  this  section)  for  the  current 
taxable  year  and  all  previous  taxable 
years;  and 

(ii)  The  percentage  of  FASIT  gain  that 
must  be  recognized  in  the  current 
taxable  year  (as  determined  under 
paragraph  (c)(3)  of  this  section). 


(5)  Step  five:  Determine  the  amount  of 
FASTT  gain  (or  loss)  to  be  recognized  in 
the  taxable  year.  For  the  taxable  year 
that  includes  the  startup  date,  the 
amount  of  FASIT  gain  to  be  recognized 
is  equal  to  the  totd  amoimt  of  FASIT 
gain  not  attributable  to  pre-effective  date 
FASIT  interests  (as  determined  under 
paragraph  (c)(4)  of  this  section). 
Thereafter,  the  amount  of  FASIT  gain 
(or  loss)  to  be  recognized  in  a  given 
taxable  year  is  equal  to  the  total  amount 
of  FASIT  gain  not  attributable  to  pre- 
effective  date  FASIT  interests  for  that 
taxable  year  (as  determined  under 
paragraph  (c)(4)  of  this  section)  less  the 
amount  of  FASIT  gain  not  attributable  to 
pre-effective  date  FASIT  interests  for  the 
immediately  preceding  taxable  year  (as 
determined  under  paragraph  (c)(4)  of 
this  section). 

(d)  Example.  The  rules  of  this  section 
are  illustrated  by  the  following  example: 

Example,  (i)  Facts.  O  is  an  eligible 
corporation  within  the  meaning  of  section 
860(a)(2)  that  uses  the  calendar  year  as  its 
taxable  year.  On  July  1, 1996,  O  forms  TR, 
a  trust.  Shortly  thereafter,  O  contributes 
credit  card  receivables  to  TR  and  TR  issues 
certificates  that,  for  Federal  income  tax 
purposes,  are  cheuBcterized  as  debt  of  O. 
Effective  March  31, 1999,  O  elects  FASIT 
status  for  TR.  On  March  31,  1999,  Tfl  holds 
credit  card  receivables  that  have  an 
outstanding  principal  balance  of  $20,000,000 
and  TR  has  outstanding  certificates  (that  are 
characterized  for  Federal  income  tax 
purposes  as  debt  of  O)  that  have  an  aggregate 
adjusted  issue  price  of  $10,000,000. 

(ii)  Status  as  a  pre-effective  date  FASIT.  TR 
is  a  pre-effective  date  FASIT  because  TR  was 
a  trust  that  was  in  existence  on  August  31, 
1997.  The  certificates  outstanding  on  March 
1,  1999,  are  pre-FASIT  interests  because  they 
were  outstanding  on  March  31, 1999,  and 
they  were  considered  debt  of  O  under  general 
principles  of  Federal  income  tax  law. 

(iii)  FacU:  1999.  From  April  1, 1999, 
through  December  31, 1999,  the  credit  card 
receivables  held  by  TR  generated  $800,000  of 
taxable  income  and  $4,000,000  of  total  cash 
flow.  TR  distributed  $2,500,000  of  the  cash 
flow  to  O  in  exchange  for  new  receivables 
having  an  outstanding  principal  balance  of 
$2,500,000.  TR  used  the  remaining 
$1,500,000  of  cash  flow  to  make  payments  on 
its  outstanding  debt  instruments.  On 
December  31, 1999,  TR  contributed 
additional  credit  card  receivables  with  an 
outstanding  principal  balance  of  $10,700,000 
and  an  aggregate  adjusted  basis  of 
$10,700,000.  On  December  31,  1999,  TR  held 
credit  card  receivables  that  had  an 
outstanding  principal  balance  of  $30,000,000, 
an  aggregate  adjusted  basis  of  $30,000,000, 
and  a  value  (as  determined  under  §  1.8601- 
2(a))  of  $30,300,000.  In  addition,  on 
December  31, 1999,  the  outstanding  adjusted 
issue  price  of  the  pre-FASIT  interests  was 
$9,000,000. 

(iv)  FASrrgain  recognition  for  1999— [A] 
Establish  pools.  TR  elects  to  defer  gain 
recognition  under  the  safe  harbor  method. 
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Consistent  with  paragraph  (c)(1)  of  this 
section,  77?  groups  the  assets  of  the  FASIT 
into  a  single  pool  because  all  of  the  assets  of 
the  FASIT  are  credit  card  receivables  subject 
to  the  special  valuation  rule  of  §  1.8601-1  (a) 
and  the  assets  have  FASIT  gain  on  the  date 
they  are  acquired  by  the  FASIT. 

(B)  Determination  of  FASIT  gain  for  1999. 
The  sum  of  the  value  of  the  pool  at  the  end 
of  1999  ($30,300,000)  and  the  cash 
distributed  during  1999  ($4,000,000)  is 
$34,300,000.  There  are  three  contributions  of 
assets  by  O  during  1999:  one  of  $20,000,000 
on  March  31,  1999;  one  of  $2,500,000  over 
the  course  of  1999;  and  an  additional 
contribution  of  $10,700,000  on  December  31, 
1999.  Thus,  (ys  basis  in  assets  contributed  to 
the  pool  during  1999  is  $33,200,000.  The  net 
increase  in  the  value  of  the  pool  is 
$1,100,000  ($34,300,000  minus  $33,200,000). 
Under  paragraph  (c)(2)  of  this  section,  the 
FASIT  gain  for  1999  is  $300,000  ($1,100,000 

.  net  increase  in  value  minus  $800,000  taxable 
income).  ^ 

(C)  Determination  of  percentage  of  total 
FASIT  gain  that  must  be  recognized  by  the 
end  of  1999.  Under  paragraph  (c)(3)  of  this 
section,  the  percentage  of  FASIT  gain  that 
may  be  deferred  for  the  taxable  year  is  31.78 
percent  (107  percent  x  $9,000,000  adjusted 
issue  price  of  pre-FASIT  interests  divided  by 
$30,300,000  value  of  the  assets).  The 
percentage  of  the  FASIT  gain  that  must  be 
recognized  is  for  the  taxable  year,  therefore, 
68.22  percent  (1—31.78  percent). 

(D)  Determination  of  total  amount  of 
FASIT  gain  not  attributed  to  pre-effective 
date  FASrrinterests  in  1999.  Under 
paragraph  (c)(4)  of  this  section,  the  total 
amount  of  FASIT  gain  not  attributed  to  pre- 
effective  date  FASIT  interests  in  1999  is 
$204,660  ($300,000  FASIT  gain  x  68.22 
percent). 

(E)  Determine  the  amount  of  FASTI  gain  to 
be  recognized  in  1999.  Under  paragraph  (c)(5) 
of  this  section,  because  1999  includes  the 
startup  date,  TR  must  include  in  income  the 
entire  $204,660  of  FASIT  gain  not  attributed 
to  pre-effective  date  FASIT  interests. 

(v)  Facts:  2000.  In  2000,  the  credit  card 
receivables  held  by  TR  generated  $1,500,000 
of  taxable  income  and  $5,000,000  of  cash 
flow.  TR  distributed  $4,000,000  of  the  cash 
flow  to  O  in  exchange  for  new  receivables 
having  an  outstanding  principal  balance  of 
$4,000,000.  TR  used  the  remaining 
$1,000,000  of  cash  flow  to  make  payments  on 
its  outstanding  debt  instruments.  On 
December  31,  2000.  TR  contributed 
additional  credit  card  receivables  with  an 
outstanding  principal  balance  of  $9,500,000 
and  an  aggregate  adjusted  basis  of 
$9,500,000.  On  December  31,  2000,  TR  held 
credit  card  receivables  that  had  an 
outstanding  principal  balance  of  $40,000,000, 
an  aggregate  adjusted  basis  of  $40,000,000, 
and  a  value  (as  determined  under  §  1.8601- 
2(a))  of  $40,800,000.  In  addition,  on 
December  31,  2000,  the  outstanding  adjusted 
issue  price  of  the  pre-FASIT  interests  was 
$8,500,000. 

(vi)  FASIT  gain  recognition  for  2000— [A] 
Determination  of  FASIT  gain  for  2000.  The 
sum  of  the  value  of  the  pool  on  December  31 , 
2000  ($40,800,000)  and  the  cash  distributed 
during  2000  ($5,000,000)  is  $45,800,000.  The 


value  of  the  pool  on  December  31, 1999,  was 
$30,300,000.  During  2000.  O  contributed 
receivables  in  which  O  had  a  basis  of 
$13,500,000  ($4,000,000  over  the  course  of 
the  year  and  $9,500,000  on  December  31, 
2000).  The  net  increase  in  the  value  of  the 
pool  during  2000  is  $2,000,000  ($45,800,000 
minus  $43,800,000).  Under  paragraph  (c)(2). 
the  FASIT  gain  for  2000  is  $500,000 
($2,000,000  net  increase  in  value  minus 
$1,500,000  taxable  income). 

(B)  Determination  of  percentage  of  total 
FASIT  gain  that  must  be  recognized  by  the 
end  of  2000.  Under  paragraph  (c)(3),  the 
percentage  of  FASIT  gain  that  may  be 
deferred  for  the  taxable  year  is  22.29  percent 
(107  percent  times  $8,500,000  adjusted  issue 
price  of  pre-FASIT  interests  divided  by 
$40,800,000  value  of  the  assets).  The 
percentage  of  the  FASIT  gain  that  must  be 
recognized  is,  therefore,  77.71  percent  (1 — 
22.29  percent). 

(C)  Determination  of  total  amount  of  FASIT 
gain  not  attributed  to  pre-effective  date 
FASIT  interests  in  2000.  Under  paragraph 
(c)(4)  of  this  section,  the  total  amount  of 
FASIT  gain  not  attributed  to  pre-effective 
date  FASIT  interests  in  2000  is  $388,500 
($500,000  FASIT  gain  multiplied  by  77.71 
percent). 

(D)  Determine  the  amount  of  FASTT  gain  to 
be  recognized  in  2000.  Under  paragraph  (c)(5) 
of  this  section,  the  FASIT  gain  to  be 
recognized  for  2000  is  equal  to  the  FASIT 
gain  that  not  attributable  to  pre-effective  date 
FASIT  interests  in  2000  ($388,500)  minus  the 
FASIT  gain  not  attributable  to  pre-effective 
date  FASIT  interests  in  1999  ($204,660). 
Thus,  in  2000,  TR  must  include  $183,840. 

(e)  Election  to  apply  gain  deferral 
retroactively.  The  Chvner  of  a  pre- 
effective  date  FASIT.  including  a  pre- 
effective  date  FASIT  having  a  startup 
date  before  February  4.  2000.  may  apply 
the  rules  of  paragraph  (a)  of  this  section 
for  the  period  beginning  on  the  startup 
date  by  making  an  election  in  the 
manner  prescribed  by  the 
Commissioner. 

(f)  Effective  date.  This  section  is 
applicable  on  February  4.  2000. 

§1.860L-4    Effective  date. 

Except  as  otherwise  provided  in 
§  1.860L-2(e)  (relating  to  the  rules  on 
anti-abuse)  and  §  1.860b-3(f)  (relating  to 
the  rules  governing  transition  entities) 
this  section  is  applicable  on  the  date 
final  regulations  are  filed  with  the 
Federal  Register. 

Par.  4.  Section  1.861-9T  is  amended 
by  redesignating  the  text  of  paragraph 
(g)(2)(iii)  as  paragraph  (g)(2)(iii)(A)  and 
adding  a  heading  to  new  paragraph 
(g)(2)(iii){A).  and  adding  paragraph 
(g)(2)(iii}(B): 

§  1 .861 -9T    Allocation  and  apportionment 
of  interest  expense  (temporary  regulations). 


(2)*   * 


(iii)  Adjustment  for  directly  allocated 
interest— -(A)  Nonrecourse  indebtedness 

and  integrated  financial  transactions. 

*  *  * 

(B)  FASIT  Interest  Expense.  The  rules 
of  paragraph  (g)(2)(iii)(A)  of  this  section 
shall  also  apply  to  all  assets  to  which 
FASIT  interest  expense  is  directly 
allocated  diuing  the  current  taxable  year 
under  the  rules  of  §  1.861-10T(f).  This 
paragraph  (g)(2)(iii)(B)  applies  on  the 
date  final  regulations  are  filed  with  the 
Federal  Register. 

Par.  5.  Section  1.861-lOT  is  amended 
by- 

1.  Revising  paragraph  (a);  and 

2.  Adding  paragrapn  (f). 

§1.861-101    Special  allocations  of  intwvst 
expense  (temporary  regulations). 

(a)  In  general.  This  section  applies  to 
all  taxpayers  and  provides  four 
exceptions  to  the  rules  of  §  1.861-9T 
that  require  the  allocation  and 
apportionment  of  interest  expense  on 
the  basis  of  all  assets  of  all  members  of 
the  affiliated  group.  Paragraph  (b)  of  this 
section  describes  the  direct  allocation  of 
interest  expense  to  the  income 
generated  by  certain  assets  that  are 
subject  to  qualified  nonrecoiu^e 
indebtedness.  Paragraph  (c)  of  this 
section  describes  the  direct  allocation  of 
interest  expense  to  income  generated  by 
certain  assets  that  are  acquired  in 
integrated  financial  transactions. 
Paragraph  (d)  of  this  section  provides 
special  rules  that  are  applicable  to  all 
transactions  described  in  paragraphs  (b) 
and  (c)  of  this  section.  Paragraph  (e)  of 
this  section  requires  the  direct 
allocation  of  third  party  interest  of  an 
affiliated  group  to  such  group's 
investment  in  related  controlled  foreign 
corporations  in  cases  involving  excess 
related  person  indebtedness  (as  defined 
therein).  Paragraph  (f)  of  this  section 
provides  rules  for  the  direct  allocation 
and  apportionment  of  all  FASIT  interest 
expense  to  all  FASIT  gross  income,  on 
the  basis  of  all  FASIT  assets.  See  also 
§  1.861-9Tfb)(5).  which  requires  direct 
allocation  of  amortizable  bond 
premium. 
***** 

(f)  FASITInterest  Expense— (1)  In 
general.  All  FASIT  interest  expense  of 
the  taxpayer's  affiliated  group  (or  the 
taxpayer,  if  the  taxpayer  is  not  a 
member  of  an  affiliated  group)  shall  be 
directly  allocated  solely  to  the  FASIT 
gross  income  of  the  affiliated  group  (or 
the  taxpayer,  if  the  taxpayer  is  not  a 
member  of  an  affiliated  group). 

(2)  Asset  method.  Interest  expense 
that  is  directly  allocated  under  this 
paragraph  (f)  shall  be  treated  as  directly 
related  to  all  the  activities  and  assets  of 
all  FASITs  in  which  the  taxpayer  or  any 
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member  of  the  taxpayer's  affiliated 
group  holds  th  e  ownership  interest.  The 
directly  allocs  ted  interest  expense  shall 
be  apportioned  among  all  of  the  FASIT 
gross  income  of  the  affiliated  group  (or 
the  taxpayer,  if  the  taxpayer  is  not  a 
member  of  an  affiliated  group)  under  the 
asset  method  described  in  §  1.861-9T{g). 

(3)  FASIT  period.  After  a  FASIT's 
startup  day  (aa  defined  in  section 
860L(d)(l)).  the  taxpayer  must  allocate 
the  interest  expense  of  the  FASIT 
according  to  the  rules  of  this  paragraph 
(f)  during  the  Entire  period  that  the 
arrangement  cpntinues  to  be  a  FASIT.  If 
an  arrangement  ceases  to  be  a  FASIT, 
interest  expense  with  respect  to  the 
ceased  FASIT  arrangement  shall  no 
longer  be  allotted  and  apportioned 
under  the  rulds  of  this  paragraph  (f)  as 
of  the  time  th0  arrangement  is  treated  as 
having  ceased  in  accordance  with 

§  1.860H-3(b)j  The  Commissioner  may 
continue  to  allocate  interest  expense 
with  respect  t6  a  ceased  FASIT 
arrangement  iinder  this  paragraph  (f)  if 
the  Commissioner  determines  that  the 
principal  purpose  of  ending  the 
arrangement'^  qualification  as  a  FASIT 
was  to  affect  the  taxpayer's  interest 
expense  allocation. 

(4)  Applicanon  of  special  rules.  In 
applying  this  paragraph  (f),  the  rules  of 
paragraph  (d)(2)of  this  section  shall 
apply.  j 

(5)  Definitidns.  For  piuposes  of  this 
paragraph  (f): 

(i)  FASIT  defined.  FASIT  has  the 
meaning  given  such  term  in  §  1.860H- 

1(a).  I 

(ii)  FASrr  interest  expense  defined. 
(A)  In  general  FASIT  interest  expense 
means  any  an^ount  paid  or  accrued  by 
or  on  behalf  df  a  FASIT  to  a  holder  of 
a  regular  interest  in  such  FASIT,  if  such 
amount  is — 

(1)  treated  is  incurred  by  the  taxpayer 
or  any  membf  r  of  the  taxpayer's 
affiliated  groilp  by  reason  of  §  1.860H- 
6(a),  because  the  taxpayer  or  such 
member  holdk  the  ownership  interest  in 
a  FASIT;  and] 

(2)  treated  as  interest  by  reason  of 
section  860H(c). 

(B)  Interest  equivalents.  FASIT 
interest  expense  includes  any  expense 
or  loss  from  a  hedge  that  is  a  permitted 
asset  (as  described  in  §  1.860H-2  (d)  and 
(e)),  but  onlylto  the  extent  such  expense 
or  loss  is  an  ibterest  equivalent  as 
described  in  j  1  861-9T(b). 

(iii)  FASIT  gross  income  defined. 
FASIT  gross  ncome  means  gross 
income  of  th(  i  taxpayer's  affiliated  group 
(or  the  taxpa;  'er,  if  the  taxpayer  is  not 
a  member  of  m  affiliated  group)  treated 
as  received  or  accrued  by  the  taxpayer, 
or  any  memfa  er  of  the  taxpayer's 


affiliated  group,  by  reason  of  §  1.860H- 
6(a). 

(iv)  Affiliated  group  defined. 
Affiliated  group  has  the  meaning  given 
such  term  by  §  1.861-llT(d). 

(6)  Coordination  with  other 
provisions.  If  any  FASIT  interest 
expense  is  directly  allocable  under  both 
this  paragraph  (f)  and  paragraph  (b)  or 
(c)  (determined  without  regard  to  this 
paragraph  (f)(6)),  only  the  rules  of  this 
paragraph  (0  shall  apply. 

(7)  Effective  date.  The  rules  of  this 
section  apply  for  taxable  years 
beginning  after  December  31, 1986. 
However,  paragraphs  (a)  and  (f)  apply  as 
of  the  date  final  regulations  are  filed 
with  the  Federal  Register,  and 
paragraph  (e)  applies  to  all  taxable  years 
beginning  after  December  31, 1991. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  00-1896  Filed  2-4-00:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

27  CFR  Part  9 

[Notice  No.  891] 
RIN  1512-AA07 

Expansion  of  LodI  Vltlcuttural  Area 
(98R-109P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  has 
received  a  petition  for  expansion  of  the 
Lodi  Viticultiu'al  Area.  The  proposed 
additions  to  the  Lodi  Viticultvual  Area 
are  located  in  San  Joaquin  Coimty, 
California,  in  the  northern  San  Joaquin 
Valley.  The  additions  are  situated 
contiguous  to  the  western  and  southern 
boundaries  of  the  current  viticultural 
area.  The  proposed  western  addition 
encompasses  approximately  14,500 
acres,  of  which  3,640  acres  are  planted 
to  vineyards.  Situated  contiguous  to  the 
southern  boundary  of  the  viticultujral 
area,  the  proposed  southern  addition 
encompasses  approximately  66,600 
acres,  of  which  5,600  acres  are  planted 
to  vineyards.  Attorney  Christopher  Lee, 
on  behalf  of  nine  (9)  growers  who  own 
vineyards  within  the  proposed 
expansion  area,  submitted  the  petition. 
According  to  the  petitioner,  the 
importance  of  Lodi  as  a  viticultiu^l  area 
demands  that  particular  care  be  taken  in 
extending  the  viticultural  area 


boundaries,  in  order  to  safeguard  the 
region's  identity,  integrity,  and 
reputation.  The  petitioner  states  that 
this  petition  adds  only  that  land  which 
meets  all  the  historical  and  geographical 
criteria  that  distinguish  the  Lodi 
viticultiu'al  area. 

DATES:  Written  comments  must  be 
received  by  April  7,  2000. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091-0221 
(Attn:  Notice  No.  891).  Copies  of  the 
petition,  the  proposed  regidations,  the 
appropriate  maps,  and  any  written 
comments  received  will  be  available  for 
public  inspection  during  normal 
business  hoius  at  the  aIT  Reading 
Room,  Office  of  Public  Liaison  and 
Information,  Room  6480,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Drake,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW..  Washington,  DC  20226  (202)  927- 
8210. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  August  23,  1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672-54624),  which  revised 
regulations  in  27  CFR  part  4  to  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 
October  2, 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  for  the  listing  of  approved 
American  viticultural  areas,  the  names 
of  which  may  be  used  as  appellations  of 
origin. 

Section  4.25a(e)(l),  Title  27,  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographic  featxires. 
the  boundaries  of  which  are  delineated 
in  subpart  C  of  part  9. 

Section  4.25a(e)(2),  outlines  the 
procedvure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 

The  petition  to  expand  a  current 
viticultixral  area  should  include: 

(a)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area  to 
be  expanded  are  as  specified  in  the 
petition; 

(b)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
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soil,  elevation,  physical  features,  etc.) 
which  distinguished  the  viticulttiral 
features  of  the  proposed  area  from 
surrounding  areas;  » 

(c)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  lai-gest  applicable 
scale;  and 

(d)  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  widi  the  boundaries  prominendy 
marked. 
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Petition 

The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  has  received  a  petition 
proposing  the  expansion  of  the  Lodi 
American  viticultural  area  (AVA).  The 
proposed  additions  to  the  Lodi  AVA  are 
located  in  San  Joaquin  County, 
California,  in  the  northern  San  Joaquin 
.  Valley.  Situated  contiguous  to  the 
western  boundary  of  tihe  current 
viticultural  area,  the  proposed  western 
addition  encompasses  approximately 
14,500  acres,  of  which  3,640  acres  are 
planted  to  vineyards.  Situated 
contiguous  to  the  southern  boundary  of 
the  viticultiu-al  area,  the  proposed 
southern  addition  encompasses 
approximately  66,600  acres,  of  which 
5,600  acres  are  planted  to  vineyards. 

Evidence  That  the  Name  of  the  Area  Is 
Locally  or  Nationally  Known 

According  to  the  petitioner,  there  is 
evidence  of  the  region's  local  and 
national  renown  which  was  detailed  in 
the  Lodi  viticidtural  area  petition 
submitted  to  the  ATF  in  August  of  1982, 
and  summarized  in  the  final  rulemaking 
for  the  Lodi  viticultural  area,  published 
in  the  Federal  Register  on  February  13, 
1986. 

The  petitioner  states  that  he  is 
persuaded  after  reviewing  the  evidence 
and  consulting  with  growers  in  the  Lodi 
viticultural  area,  that  the  current 
viticultiual  boundaries  do  not 
accurately  encompass  land  historically 
and  geographically  recognized  as  within 
the  Lodi  grape  growing  region.  The 
petitioner  further  states  that,  while  not 
included  in  the  original  petition  to 
establish  the  Lodi  viticidtural  area,  it  is 
now  apparent  that  the  two  additions 
proposed  in  this  petition,  the  first  along 
the  western  boimdary  adjacent  to 
Interstate  Highway  5,  the  second  along 
the  southeastern  boimdary  south  of  the 
Calaveras  River,  should  be  included  in 
the  Lodi  viticultural  area  because  they 
share  the  viticultural  area's  name 
identification  and  geographical  features. 
Further,  the  petitioner  claims  that  the 
viticultural  area  and  the  proposed 
additions  contrast  sharply  with  land 
beyond  the  revised  boundaries 


presented  in  this  petition,  which  are 
geographically  distinct  from  Lodi. 

According  to  the  petitioner,  both  The 
Grape  Districts  of  California  H.I.  Stol] 
(1931)  and  California  Wine  Country 
(Lane  Books  1968)  define  the  Lodi  grape 
growing  region  as  a  larger  area  than  that 
presented  in  the  original  viticultural 
area  petition.  The  former  document 
additionally  shows  that  the  Lodi  name 
was  used  in  this  context  as  early  as 
1931. 

ATF  approved  the  Lodi  origind 
petition  in  1986,  and  determined  that 
the  name  "Lodi"  was  recognized  locally 
and  nationally. 

Historical  or  Current  Evidence  That  the 
Boundaries  of  the  Viticulttiral  Area  Are 
as  Specified  in  the  Petition 

According  to  the  petitioner,  Lodi  has 
a  long  viticultural  history  and  strong 
regional  identity.  Precise  boundaries  for 
the  region  were  not  delineated  until 
1986  with  the  establishment  of  the  Lodi 
viticultural  area.  The  petitioner  states 
that,  in  1991,  the  Lodi  name  became 
associated  with  a  second,  far  larger  area 
with  the  creation  of  the  Lodi- 
Woodbridge  Wine  Commission, 
established  in  California  Crush  District 
11  by  grower  and  winery  mandate  for 
the  purposes  of  regional  promotion, 
research  and  education.  Per  the 
petitioner,  this  petition  does  not  attempt 
to  reconcile  these  two  entities.  Rather, 
this  petition  proposes  the  previously 
described  additions  to  the  Lodi 
viticultural  area  which,  based  on  name 
identity  and  natural  features,  should 
have  been  encompassed  by  the  original 
petition.  He  stated  that  special  care  has 
been  taken  to  assure  that  the  modified 
boundaries  maintain  both  the  historic 
and  geographic  integrity  of  the  existing 
Lodi  viticultural  area. 

According  to  the  petitioner  and,  as 
noted  in  the  section  addressing 
historical  evidence,  the  Lodi  grape- 
growing  region  is  described  in  broader 
terms  than  those  presented  and 
approved  in  the  original  Lodi 
viticultural  area  petition.  The  Soil 
Survey  of  the  Lodi  Area,  California 
(1937)  states  as  follows:  "Essentially 
comprising  the  northern  half  of  the  San 
Joaquin  County,  the  Lodi  area  is 
bounded  on  the  south  by  parallel  38 
north  latitude  and  on  the  north  by  the 
San  Joaquin-Sacramento  County  line 
along  Dry  Creek  and  Mokelunm  River. 
The  western  area  includes  a  small  part 
of  Sacramento  County  and  extends  to 
the  Sacramento  River;  and  on  the  east  it 
extends  to  the  San  Joaquin  County  line 
in  the  foothills  of  the  Sierra  Nevada." 

The  petitioner  stated  that,  while 
similar  to  The  Soil  Survey  of  the  Lodi 
Area,  California  in  its  overall  depiction 


of  Lodi's  boundaries,  California  Wine 
Country  defines  the  western  boundary 
of  the  Lodi  grape  growing  region  in  a 
slighUy  more  restrictive  manner  stating 
"Lodi  nestles  within  the  angle  formed 
by  the  meeting  of  the  Sacramento  and 
San  Joaquin  Rivers,"  but  not  extending 
to  those  rivers'  banks. 

The  petitioner  stated  that  The  Grape 
Districts  of  California  clearly  shows  that 
the  Lodi  grape  grovnng  region  extends 
south  beyond  both  the  current  southern 
boundary  of  the  Lodi  viticultural  area 
and  the  latitude  38  degrees  north  limit 
detailed  above,  stating  that.  "The  Lodi 
section  takes  in  the  south  line  of 
Stockton  .  .  .  while  the  Manteca, 
Escalon  and  Ripon  sections  take  in  from 
the  south  line  of  Stockton  to  the  north 
to  Stanislaus  County  line  on  the  south." 
According  to  the  petitioner,  "Wines  & 
Vines  "  magazine  of  September,  1936, 
confirms  this  extension,  stating,  "San 
Joaquin  County's  60.065  acres  in  vines 
comprise  two  important  districts,  where 
some  47  varieties  are  grown 
commercially:  the  Lodi  Section  and  the 
Manteca,  Escalon  and  Ripon  Section." 
The  petitioner  contends  that,  since 
Manteca,  Escalon  and  Ripon  are  located 
15  miles  to  20  miles  south  of  Stockton, 
near  San  Joaquin  County's  southern 
boundary,  this  description  strongly 
suggests  that  vineyards  situated  to  the 
east  of  Stockton  were  recognized  as 
being  within  the  Lodi  grape  growing 
region. 

The  petitioner  believes  that  this 
evidence  provides  strong  historical  basis 
for  modification  of  the  Lodi  viticultural 
area  boundaries  to  those  proposed  in 
this  petition. 

According  to  the  petitioner,  the 
proposed  additions  encompassed  by 
these  boundary  changes  contain 
approximately  29  vineyards  totaling 
9,240  acres  planted  to  vineyards. 
Approximately  80,000  acres  in  total  are 
proposed  for  addition  to  the  existing 
Lodi  area.  He  further  states  that 
evidence  presented  in  Section  Three  of 
this  petition  details  the  geographic 
features  which  distinguish  them  bom 
surrounding  areas.  Although  a  few 
vineyards  are  situated  just  outside  both 
revised  boundaries,  these  exclusions  are 
due  to  the  conservative  approach  of  this 
petition.  This  conservative  approach 
requires  that  the  land  encompassed  by 
the  new  boundaries  meet  both  the 
historical  and  geographic  standards 
established  in  the  original  Lodi 
viticultural  area. 

The  petitioner  states  that  the 
proposed  expansion  of  the  Lodi 
viticultural  area  is  supported  by  growers 
in  the  region.  The  petitioner  stated  that 
the  letter  from  Mr.  Bob  Schulenburg  of 
the  Lodi  District  Grape  Growers 
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Association,  In:,  reflects  the  general 
support  this  ex  pansion  has  received 
from  the  Lodi  \  iticultural  community. 

The  petition!  r  states  that  the  new 
boundaries  of  \  le  Lodi  viticultural  area 
have  been  drav  m  to  add  only  that  land 
that  meets  the  egulatory  criteria  set 
forth  in  27  CFF  4.25a  (e)(2).  The 
proposed  westi  sm  boundary  closely 
follows  the  zero  (sea  level)  elevation 
west  of  Interstate  Highway  5,  while  the 
proposed  souti  lem  boundary  follows 
State  Highway  4  between  Jack  Tone 
Road  and  the  aan  Joaquin  County  line. 
The  petitioner  [stated  that  the  areas 
proposed  for  inclusion  in  the 
viticultural  area  are  supported  by 
evidence  of  name  and  boundary 
recognition  as  Well  as  by  specific 
criteria  including  soils,  climate, 
elevation  and  nxposure,  which 
distinguish  the  m  from  areas  to  the  west 
and  south. 

Evidence  Relai  ing  to  the  Geographical 
Features  (Climate,  Soil,  Elevation, 
Physical  Features,  Etc.)  Which 
Distinguish  Vincultural  Features  of  the 
Proposed  Area  From  Surrounding 
Areas 

Climate 

According  t(  i  Mr.  Steven  Newman, 
Meteorologist,  Earth  Environment,  Santa 
Rosa,  California,  the  proposed  additions 
to  the  existing  Lodi  viticultiual  area 
have  a  climate  nearly  identical  to  the 
existing  appell  ation.  Both  additions 
receive  the  saipe  moderating  influences 
of  the  Sacramento  Delta  winds  that 
define  the  current  boimdaries,  while 
areas  just  outside  have  climates 
distinctly  different  from  both  the 
additions  and  land  within  the  existing 
boundaries.  E*ery  significant  climate 
feature,  such  as  rainfall,  degree-days, 
frost  occurrence  and  mean 
temperatures,  pre  virtually  the  same 
within  the  proposed  additions  as  those 
that  occur  inside  the  existing  Lodi 
viticiUtural  an  la. 

Mr.  Newmafi  stated  that  the  area  west 
of  Interstate  H  ighway  5  experiences 
essentially  the  same  climate  as  that 
within  the  exi  sting  Lodi  viticultiual 
area.  The  proi  ounced  seabreezes  from 
the  San  Franc  see  Bay  and  Sacramento 
Delta  provide  nearly  identical 
conditions  to  hose  found  within  the 
original  weste  :n  boundary.  There  is  no 
discernible  di  ference  in  average 
growing  season,  monthly  mean 
temperature,  (ir  rainfall  throughout  this 
addition  from  that  which  exists  in  the 
current  Lodi  \  iticultural  area. 

According  to  Mr.  Newman,  areas 
immediately  t  o  the  south  and  southwest 
of  the  proposi  d  addition,  however,  have 
a  distinctly  di  iferent  climate  due  to  the 


sharp  drop-off  of  the  Delta  winds  and 
other  terrain  effects.  Lower  humidity 
levels  associated  with  a  greater  distance 
from  the  moist  winds  produce  cooler 
overnight  temperatures  and  warmer 
"rain-show"  effect  of  the  Diablo 
mountain  range.  The  climate  of  the 
proposed  western  addition  is  also 
distinctively  different  from  the  more 
moist  Delta  region,  to  the  west  of  the 
proposed  boundary,  which  experiences 
cooler  summers,  and  far  more  frequent 
summertime  fog. 

Mr.  Newman  claims  that  records 
indicate  that  the  monthly  mean 
temperatiue  during  the  growing  season 
for  Linden,  in  the  heart  of  the  proposed 
southern  addition,  is  within 
approximately  two  degrees  of  the 
readings  from  Lodi,  and  well  within  the 
range  of  temperatures  throughout  the 
existing  viticultviral  area.  He  further 
states  that,  by  contrast,  records  for 
Stockton,  located  in  a  site  less 
influenced  by  marine  cooling  through 
the  narrow  Delta  gap,  show  an  average 
nearly  five  degrees  warmer. 

According  to  Mr.  Newman,  areas  just 
a  few  miles  to  the  east  of  the  proposed 
addition,  in  western  Calaveras  County, 
receive  significant  cold-air  drainage 
from  the  Sierra  Nevada  foothills, 
causing  more  fr^uent  frost  and  a 
shorter  growing  season.  The  more 
upland  locations  also  receive  an 
increase  in  rainfall  associated  with  the 
higher  elevations. 

Mr.  Newman  stated  that  rainfall 
records  for  this  proposed  addition  show 
an  annual  precipitation  range  of 
approximately  14  to  18  inches.  These 
totals  cire  consistent  with  those  received 
within  the  existing  boundaries.  He 
stated  that,  in  sharp  contrast,  rainfall 
totals  to  the  south  drop  off  rapidly  due 
to  a  more  arid  climate  associated  with 
the  remainder  of  the  San  Joaquin  Valley. 

In  summary,  according  to  Mr. 
Newman,  the  climatic  evidence  clearly 
supports  a  modification  of  both  the 
southern  and  western  boimdaries  of  the 
Lodi  viticulture  area  to  include  the 
proposed  additions.  All  climate  factors 
within  these  additions  are  nearly 
identical  to  those  within  the  existing 
appellation.  Climate  evidence  also 
substantiates  that  conditions  outside  the 
areas  to  be  included  are  significantly 
different  from  the  existing  Lodi 
viticultural  area  and  the  proposed 
additions. 

Soils 

The  petition  indicates  that  the  soils  of 
the  proposed  expansion  area  are 
substantially  similar  to  those  of  the 
existing  viticultural  area.  Mr.  Sidney  W. 
Davis  of  Davis  Consulting  Earth 
Scientists,  Georgetown,  California, 


states  that  soils  of  the  Lodi  viticultiu^ 
area  derive  mainly  bom  mixed  mineral 
alluvium,  products  of  weathering, 
erosion  and  deposition  along  the 
western  slope  of  the  Sierra  Nevada. 
Source  materials  are  varied,  consisting 
of  Mesozoic  igneous.  Paleozoic  and 
Jurassic  metamorphics,  and  Teritary-age 
volcanic  lithology  outcropping  along  the 
foothills.  Older  alluvium  nests  along  toe 
slopes  of  the  foothills  on  the  Great 
Valley's  east  side,  descending  in 
elevation  and  age,  westward,  to  below 
sea  level  at  the  Sacramento-San  Joaquin 
Delta  interface. 

Mr.  Davis  claims  that  paleoclimatic 
fluctuations  over  the  past  two  million 
years  caused  glaciers  to  advance  in  the 
Sierra  Nevada,  periodically  lowering 
regional  base  level  (sea  level)  by  several 
hundred  feet,  whicb  prompted  incision 
on  the  major  drainages.  Interruptions  of 
warm,  dry  periods  resiUted  in  glacial 
melt,  thus  releasing  water  and  sediment 
for  valley  filling.  These  cyclical  events, 
each  lasting  meuiy  thousands  of  years, 
continued  throughout  the  Pleistocene 
Epoch,  and  in  conjunction  with  regioucd 
tectonic  uplift,  had  an  effect  of  wearing 
down  and  fragmenting  older  terraces  by 
deep  incision  along  major  drainages  of 
the  Consumnes  River,  Dry  Creek, 
Mokelumne  River,  and  the  Calaveras 
Rivers.  Downcutting  on  the  major  rivers 
and  streams,  pimctuated  by  periods  of 
aggradation,  in  conjunction  with 
regional  uplift  of  the  Sierra  Nevada, 
caused  younger  deposits  to  inset  along 
flood  plains  at  relatively  lower 
geomorphic  position,  leaving  relatively 
older  alluvial  surfaces  stranded  at 
higher  elevation.  Transition  periods  of 
relative  stability  between  major  events 
allowed  the  soil  forming  factors  of 
climate  biota,  slop-aspect  parent 
materials  and  time  of  exposure  to 
develop  and  sculpt  the  landforms  now 
present.  Very  young  soils  with  little 
development  characteristics,  Holoene- 
age  deposits,  and  histosols  (organic 
soils)  are  present  along  the  active  flood 
plains  of  streams  and  perimeter  of  the 
Sacramento-San  Joaquin  Delta. 

According  to  Mr.  Davis,  subsequent  to 
the  latest  Sierra  glaciation  and  rise  of 
sea  level,  the  present-day  Sacramento- 
San  Joaquin  Delta  with  its  associated 
peaty  soils  formed  sometime  aroimd 
5,000  years  ago,  when  sea  level  finally 
reached  its  present  elevation  (Mean  Sea 
Level — 00  Feet).  He  further  stated  that, 
around  the  turn  of  the  20th  Centiuy,  the 
banks  of  coalescing  rivers,  channels  and 
sloughs  within  the  Delta  region  were 
bermed  to  create  a  system  of  man-made 
levees.  "Islands"  of  peat  soils  within  the 
levees  were  created  at  or  below  Meeui 
Sea  Level  by  installation  of  a  broad  grid 
system  of  open  ditches,  pipes  and 
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pumps  for  lowering  of  the  water  table  to 
facilitate  agricultural  production. 
Exposure  of  the  peat  soils  to  the 
atmosphere  subsequent  to  draining  has 
induced  rapid  oxidation  and  subsidence 
within  the  Delta  region,  ever  since. 

Mr.  Davis  provided  an  abbreviated 
description  of  soils  within  the  Lodi 
viticultiu-al  area,  utilizing  information 
from  the  USDA  Soil  Conservation 
Service's  Generalized  Soil  Map  for 
Sacramento  and  San  Joaquin  counties. 
He  stated  that  soil  associations  are 
presented  as  most  representative  of  soil 
mapping  units  characteristic  of  broader 
geomorphic  units.  According  to  the 
petition,  these  soils  share  properties 
distinctive  to  the  Lodi  viticultural  area 
with  regard  to  viticultural  use  and 
management  under  the  present-day 
climatic  regime. 

Mineral  Soils  of  the  Current  Lodi 
Viticultural  Area 

Mr.  Davis  stated  that,  between  the  two 
published  soil  surveys  for  Sacramento 
and  San  Joaquin  Coimties,  there  are 
twenty-two  soil  map  imit  associations 
identified  in  the  existing  Lodi 
Viticultural  Area.  All  twenty-two  soil 
mapping  units  are  identified  in  the 
proposed  expansion  area.  He  stated  that 
no  other  soil  association  mapping  units 
are  proposed  for  the  expansion  areas. 
There  may  be  small  isolated  areas  of 
organic  soils  along  the  Mean  Sea  Level 
margin  that  protrude  into  the  proposed 
expansion  area,  but  these  occurrences 
are  minimal  and  necessary  to  exact  a 
reasonable  map  boimdary  line. 

According  to  Mr.  Davis,  to  avoid 
redundancy  between  the  two  soil  survey 
reports  for  Sacramento  and  San  Joaquin 
Coimties,  the  major  soil  associations 
have  been  combined  in  the  following 
groups  and  are  used  for  the  cxurent, 
proposed  western  and  southern 
expansion  viticultural  areas: 

Natural  Levees  and  Low  Flood  Plains 
Soils 

Peliter-Egbert-Sailboat:  Very  deep 
mineral  soils  with  high  organic  matter 
content.  They  are  partially  drained, 
moderately  fine  textured  and 
moderately  alkaline.  These  reside  near 
the  confluence  of  the  Consumnes  and 
Mokelunme  rivers. 

Merritt-Grangeville-Columbia-Vina- 
Coyotecreek:  Nearly  level,  very  deep 
and  from  poorly  drained  to  moderately 
well  drained.  Textures  range  fit)m 
moderately  coarse  to  moderately  fine. 
These  soils  are  easy  to  manage  with 
moderate  permeability  and  moderately 
high  to  high  waterholding  capacity, 
moderately  alkaline. 


5831 


Basins  and  Basin  Rim  Soils 

Jacktone-Hollenbeck-Stockton:  Basin 
soils,  somewhat  poorly  drained  and 
moderately  well  drained,  fine  textured 
soils  that  are  moderately  deep  and  deep 
to  a  cemented  hardpan.  Most  areas  have 
been  artificially  drained  and  are 
moderately  alkaline. 

Devries-Rioblancho-Guard:  Basin  rim 
soils  of  moderately  fine  texture  to 
moderately  coarse  texture.  Moderately 
deep  to  cemented  hardpan.  Mildly  to 
"moderately  alkaline. 

Interfan  Basins  and  Alluvial  Fans,  Low 
Fan  Terraces  and  Stream  Soils 

Archerdale-Cogna-Finrod:  Moderately 
well  drained  and  well  drained,  medium 
textiued  to  moderately  fine  textured  soil 
that  are  deep  to  hardpan,  or  very  deep 
on  low  terraces.  Neutral  to  mildly 
alkaline. 

Tokay-Acampo:  Moderately  well-to 
well-drained,  moderately  coarse  to 
medium  textured  that  are  deep  to 
cemented  hardpan  or  are  very  deep  on 
low  fan  terraces.  Mildly  alkaline  to 
slightly  acid. 

Nearly  Le^el  to  Undulating  Soils  on 
Low  Terraces        ^- 

Madera-San  Joaquin-Burella: 
Moderately  well-and  well  drained, 
moderately  coarse  to  medium  textiu-ed 
that  are  moderately  deep  or  deep  to 
cemented  hcirdpan.  Slightly  acid. 

Nearly  Level  to  Steep  Soils  on  Dissected 
Terraces,  Fan  Terrace,  High  Terraces 
and  Hills 

Cometa-San  Joaquin-Rocklin: 
Moderately  well  drained,  moderately 
coarse  textiu^d  soils  that  are  moderately 
deep  to  weakly  cemented  sediment,  or 
a  cemented  hardpan  on  dissected 
terraces.  Slightly  to  moderately  acid. 

Pentz-Pardee-Key  es-Hadslkevi  Ue- 
Mokelumne:  Moderately  well  drained 
and  well  drained,  moderately  coarse 
texture  and  gravelly  medium  textxu-ed 
soils  that  are  shallow  to  sandstone, 
conglomerate,  or  cemented  hardpan  on 
hills  and  high  terraces.  Moderately  acid. 

Redding-Redbluff-Yellowlark: 
Moderately  well  drained,  gravelly 
medium  textured  soils  that  are 
moderately  deep  and  deep  to  a 
cemented  hardpan,  mainly  on  fan 
terraces  and  high  terraces.  Moderately 
acid. 

Undidating  to  Hilly  Soils  on  Low 
Foothills  »  — 

Auburn- Whiterock- Argonaut: 
Somewhat  excessively  and  well-drained 
soils  moderately  coarse  to  moderately 
fine  textured  that  are  very  shallow  to 
moderately  deep.  Moderately  acid. 


According  to  Mr.  Davis,  soils  below 
Mean  Sea  Level  have  been,  as  much  as 
possible,  differentiated  and  excluded 
from  the  proposed  Lodi  viticultural  area 
expansion  due  to  a  differing  moisture 
control  regime,  geomorphic  position 
and  relative  organic  matter  content. 

Mr.  Davis  stated  that,  with  respect  to 
viticultural  use  and  management,  water 
tables  north  of  Walnut  Grove  Road 
within  the  proposed  expansion  area  are 
lower  (deeper)  than  further  south.  Vine 
moistiire  control  is  critical  to  wine  grape 
quality  prior  to  harvest.  Ripening  varies 
among  grape  varieties  that  are  usually 
segregated  into  individual  blocks,  fields 
or  specific  moisting  control  systems  that 
are  regulated  by  irrigation  or  soil  profile 
drainage,  or  both.  Soils  above  Mean  Sea 
Level  have  deep  drainage  systems,  and 
allow  for  water  table  management  in  the 
root  zone  and  precise  moisture  control. 
The  proposed  area  to  the  west  is  at  the 
zero  elevation  level. 

Mr.  Davis  asserts  that  most  soils 
below  elevation  00  are  mainly 
characterized  as  Histosols,  meaning  that 
they  contain  upwards  of  20  percent 
organic  matter,  are  moderately  to 
strongly  acidic,  and  represent  a  unique 
and  different  geomorphological 
province  than  the  mineral  soils  above 
Mean  Sea  Level  to  the  east.  The  richness 
of  oxidizing  organic  matter  in  the  way 
of  available  nutrients  to  a  crop  during 
the  growing  season  is  significantly 
higher  than  contributions  from 
oxidizing  mineral  soils,  on  an  annual 
basis.  Complex  chemical  reactions 
separate  the  peaty  soils  below  Mean  Sea 
Level  from  soils  derived  from  mineral 
parent  materials  from  a  use  and 
management  standpoint. 

Mr.  Davis'  Summary  and  Conclusions 

Mr.  Davis  summarized  his  comments 
by  stating  the  proposed  changes  to  the 
Lodi  viticultiu-al  area  are  consistent 
with  geomorphic  and  soil  mapping 
units  found  within  the  existing 
boundaries.  Mr.  Davis  stressed  that  all 
the  soils  in  the  proposed  expansion 
areas  are  mapped  within  the  existing 
Lodi  viticultxoral  area.  Only  soils  found 
in  the  existing  viticultural  area  are 
proposed  for  the  expansion  area,  with 
the  exception  of  some  limited  and 
isolated  inclusions  of  peaty  soils  along 
the  diffcise  natural  western  boundary.  A 
line  conforming  to  roads,  and  elevadon 
contours,  roughly  at  the  Mean  Sea  Level 
mark,  is  intended  to  separate  the 
mineral  soil  from  the  peats  on  the  west. 
County  lines,  roads  and  natural  featiu^s 
define  the  remaining  boiuidaries. 
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Proposed  Boui|daries 

The  boundaries  of  the  proposed 
viticultural  area,  as  expanded,  are  as 
specified  in  thi  i  proposed  regulation. 

Public  Participatioii— Written 
Comments 

The  petitioner  presents  evidence  of 
boundaries  and  of  geographical  featiues 
relating  to  soili.  ATF  is  interested  in 
comments  relating  to  whether  the 
geographical  futures,  such  as  elevation, 
exposure,  or  other  physical 
characteristics  of  the  proposed 
expansion  area  are  more  similar  to  the 
existing  Lodi  viticultural  or  to  the  land 
outside  of  the  proposed  expansion  area. 

ATF  request  comments  from  all 
interested  perapns.  Comments  received 
on  or  before  thfe  closing  date  will  be 
carefully  considered.  Comments 
received  after  jhat  date  will  be  given  the 
same  considerition  if  it  is  practical  to 
do  so.  However,  assurance  of 
consideration  dan  only  be  given  to 
comments  received  on  or  before  the 
closing  date.    | 

ATF  will  not  recognize  any  submitted 
material  as  confidential  and  comments 
may  be  discloi  ed  to  the  public.  Any 
material  whicl  i  the  commenter 
considers  to  b«  confidential  or 
inappropriate  or  disclosure  to  the 
public  should  Qot  be  included  in  the 
comments.  Ths  name  of  the  person 
submitting  a  c  imment  is  not  exempt 
from  disclosui  b. 

Comments  r  lay  be  submitted 
electronically  using  ATF's  web  site.  You 
may  comment  on  this  proposed  notice 
by  using  the  fc  rm  provided  through 
ATF's  web  sit(  >.  You  can  reach  this 
notice  and  the  comment  form  through 
the  address  ht  p://www.atf. treas.gov/ 
core/alcohol/rules/rules.htm  or  by 
making  the  fol  lowing  choices  at  ATF's 
web  site:  (1)  s(  lect  "Core  Areas"  tab;  (2) 
select  "Alcohc  1"  tab;  (3)  select 
"Regulations"! tab;  and  (4)  select  "notice 
of  proposed  nlemaking  (alcohol)"  line. 
I  who  desires  an 
comment  orally  at  a 
on  the  proposed 
regulation  she  uld  submit  his  or  her 
request,  in  wr  ting,  to  the  Director 
within  the  60-  day  comment  period.  The 
Director,  howi  sver,  reserves  the  right  to 
determine,  in  ight  of  all  circumstances, 
whether  a  puHic  hearing  will  be  held. 

Paperwork  Rf  duction  Act 

The  prov 
Reduction  Ac 
Chapter  35 
regulations,  5 
apply  to  this 
requirement 
proposed. 


Any  person 
opportunity  tc 
public  hearinj 


aiid 


t) 


ns  of  the  PaperwoA 
of  i995,44U.S.C. 
its  implementing 
CFR  part  1320,  do  not 
1  lotice  because  no 
collect  information  is 


Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  expansion 
of  a  viticultural  area  is  neither  an 
endorsement  nor  approval  by  ATF  of 
the  quality  of  wine  produced  in  the 
area,  but  rather  a  further  identification 
of  an  area  that  is  distinct  from 
surrounding  areas.  ATF  believes  that  the 
expansion  of  a  viticultural  area  merely 
allows  wineries  to  more  acctirately 
describe  the  origin  of  their  wines  to 
consumers.  Also  it  helps  consumers 
identify  the  wines  they  purchase.  Thus, 
any  benefit  derived  from  the  use  of  a 
viticultural  area  name  is  the  result  of  the 
proprietor's  efforts  and  consiuner 
acceptance  of  wine  from  that  area.  No 
new  requirements  are  proposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

Drafting  Information.  Th§  principal 
author  of  this  document  is  Joyce  A. 
Drake,  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultiu'al  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Part  9,  American  Viticultiual  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205 

Par.  2  Section  9.107  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§9.107    Lodi 

(a)  *   *   * 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Lodi  viticultural  area  are  23  U.S.G.S. 
7.5  minute  series  maps  and  are  titled  as 
follows: 

1.  "Valley  Springs  SW,  Calif."  (1962) 

2.  "Farmington,  Calif."  (1968,  photo 

revised  1987) 

3.  "Peters,  Calif."  (1952,  photo  revised 

1968,  minor  revision,  1994) 


4.  "Linden,  Calif."  (1968,  minor  revision 

1993) 

5.  "Stockton  East.  Calif."  (1968,  photo 

revised  1987) 

6.  "Waterloo,  Calif."  (1968.  photo 

inspected  1978) 

7.  "Lodi  South,  Calif."  (1968,  photo 

revised  1976) 

8.  "Terminous,  Calif."  (1978,  minor 

revision  1993) 

9.  "Thornton,  Calif."  (1978) 

10.  "Bruceville.  Calif."  (1968,  photo 

revised  1980) 

11.  "Florin,  Calif."  (1968,  photo  revised 

1980) 

12.  "Elk  Grove,  Calif."  (1968,  photo 

revised  1979) 

13.  "Sloughhouse,  Cplif."  (1968,  photo     ,. 

revised  1980,  minor  revision  1993) 

14.  "Buffalo  Creek,  Calif."  (1967,  photo 

revised  1980) 

15.  "Folsom  SE,  Calif."  (1954,  photo 

revised  1980) 

16.  "Carbondale,  Calif."  (1968,  photo 

revised  1980,  minor  revision  1993) 

17.  "Goose  Creek,  Calif."  (1968,  photo 

revised  1980,  minor  revision  1993) 

18.  "Clements,  Calif."  (1968,  minor 

revision  1993) 

19.  "Wallace,  Calif."  (1962) 

20.  "Lodi  North,  Calif."  (1968,  photo 

revised  1976) 

21.  "Gait,  Calif."  (1968,  photo  revised 

1980) 

22.  "Clay,  Calif."  (1968,  photo  revised 

1980,  minor  revision  1993) 

23.  "Lockeford,  Calif."  (1968,  photo 

revised  1979,  minor  revision  1993) 
(c  )  Boundaries.  The  Lodi  viticultural 
area  is  located  in  California  in  the 
counties  of  San  Joaquin  and 
Sacramento. 

1.  The  beginning  point  is  located  in  the 

southeast  comer  of  the  viticultural 
area,  where  the  Calaveral  River 
intersects  the  eastern  boundary  of 
San  Joaquin  County  ("Valley 
Springs  SW"  U.S.G.S.  map); 

2.  Thence  south  along  the  common 

boundary  between  San  Joaquin 
County  and  Stanislaus  County  to 
Highway  4  (beginning  in  "Valley 
Springs  SW"  map  and  ending  in 
"Farmington"  map); 

3.  Thence  west  to  Waverly  Road,  then 

south  to  Highway  4,  then  west  again 
along  Highway  4  to  the  point  of 
intersection  with  Jack  Tone  Road 
(beginning  in  Valley  Springs  SW" 
map  passing  through  "Peters"  map 
and  ending  in  "Stockton  East" 
map); 

4.  Thence  north  along  Jack  Tone  Road 

to  the  point  of  intersection  with 
Eightmile  Road  (beginning  in 
"Stockton  East"  map  and  ending  in 
"Waterloo"  map); 

5.  Thence  west  along  Eightmile  Road  to 

the  point  of  intersection  with  Sea 
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Level  (beginning  in  "Waterloo" 
map,  passing  through  "Lodi  South" 
map  and  ending  in  "Terminous" 
map); 

6.  Thence  north  northwest  along  Sea 

Level  elevation  to  the  point  where 
it  reaches  the  unnamed  extension  of 
White  Slough  ("Terminous"  map); 

7.  Thence  east  along  the  lumamed 

extension  of  White  Slough  to  the 
point  where  it  forks 
("Terminous"map); 

8.  Thence  northwest  and  north  along  the 

northern  fork  of  the  unnamed 
extension  of  White  Slough  to  its 
termination  ("Terminous"  map); 

9.  Thence  due  west  in  a  straight  line  to 

Guard  Road  ("Terminous"  map); 

10.  Thence  north  along  Guard  Road  to 

the  point  of  intersection  with  Victor 
Road  (beginning  in  "Terminous" 
map  and  ending  in  "Thornton" 
map); 

11.  Thence  north  northwest  in  a  straight 

hne  to  the  pxunping  station  of  the 
north  bank  of  Hog  Slough 
("Thornton"  map); 

12.  Thence  due  north  along  the 

unnamed  canal,  crossing  Beaver 
Slough  and  continuing  due  north 
along  the  imnamed  road  to  the 
point  where  it  intersects  Walnut 
Grove  Road  at  Four  Comers 
("Thornton"  map); 

13.  Thence  west  along  Walnut  Grove 

Road  to  the  point  where  it  intersects 
South  Mokeiumne  River 
("Thornton"  map); 

14.  Thence  north  along  South 

Mokeiumne  River  to  the  point 
where  Mokeiumne  River  divides 
into  North  and  South  forks 
("Thornton"  map); 

15.  Thence  north  and  east  along 

Mokeiumne  River  to  the  point 
where  it  intersects  interstate 
Highway  5  (beginning  in 
"Thornton"  map  and  ending  in 
"Bruceville"  map); 

16.  Thence  northwest  along  Interstate 

Highway  5  to  its  intersection  with 
an  unnamed  road  (known  locally  as 
Hood-Franklin  Road)  (beginning  in 
the  "Bruceville"  map  and  ending  in 
the  "Florin"  map); 

17.  Thence  east  along  Hood-Franklin 

Road  to  its  intersection  with 
Franklin  Boulevard  ("Florin"  map); 

18.  Thence  northeast  along  the  FrankUn 

Boulevard  to  its  meeting  point  with 
the  section  line  nmning  due  east 
and  its  connection  with  the  western 
end  of  Sheldon  Road  ("Florin" 
map); 

19.  Thence  due  east  along  the  section 

line  connecting  to  the  western  end 
of  Sheldon  Road  ("Florin"  map); 

20.  Thence  due  east  along  Sheldon  Road 

to  its  intersection  with  the  Central 


California  Traction  Co.  Raihoad 
(beginning  in  "Florin"  map  and 
ending  in  "Elk  Grove"  map); 

21.  Thence  southeast  along  the  Central 

California  Tracton  Co.  Railroads  to 
its  point  of  intersection  with  Grant 
Line  Road  ("Elk  Grove"  map); 

22.  Thence  northeast  edong  Grant  Line 

Road  to  the  point  of  intersection 
with  California  State  Highway  16 
(begiiming  in  "Elk  Grove"  map, 
passing  through  "Sloughhouse" 
map  and  ending  in  "Buffalo  Creek" 
map); 

23.  Thence  southeast  along  California 

State  Highway  16  to  the  point  of 
intersection  with  Deer  Creek 
(beginning  in  "Buffalo  Creek"  map 
and  ending  in  "Sloughhouse"  map); 

24.  Thence  northeast  along  Deer  Creek 

to  the  point  of  intersection  with  the 
eastern  boundary  of  Sacramento 
County  (beginning  in  "Sloughhouse 
map  and  ending  in  "Folsom  SE" 
map). 

25.  Thence  southeast  along  the  eastern 

boundary  of  Sacramento  county  and 
then  along  the  eastern  boundary  of 
San  Joaquin  County  to  the  point  of 
intersection  with  the  Calaveras 
River,  to  the  point  of  begiiming 
(beginning  in  "Folsom  SE"  map, 
passing  through  "Carbondale", 
"Goose  Creek",  "Clements"  and 
"Wallace"  maps,  and  ending  in 
"Valley  Springs,  SW"  map). 
Signed:  January  27,  2000. 

Bradley  A.  Buckles, 

Director. 

[FR  Doc.  00-2716  Filed  2-4-00;  8:45  am] 
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33  CFR  Parts  100, 110  and  165 

[CGD01-99-050] 

RIN  2115-AA97,  AA98,  AE46 

Temporary  Regulations:  OPSAiL  2000/ 
International  Naval  Review  2000  (INR 
2000).  Port  of  New  York/New  Jersey 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  temporary  regulations  in  New 
York  Harbor,  Sandy  Hook  Bay,  the 
Hudson  and  East  Rivers,  and  the  Kill 
Van  Kull  for  OPSAIL  2000/INR  2000 
activities.  This  action  is  necess^  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  OPSAIL  2000/ 
INR  2000.  This  action  is  intended  to 


restrict  vessel  traffic  in  portions  of  New 
York  Harbor,  Sandy  Hook  Bay,  the 
Hudson  and  East  Rivers,  and  the  Kill 
Van  Kull. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
March  23,  2000. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  the  Waterways 
Oversight  Branch  (CGDOl-99-050), 
Coast  Guard  Activities  New  York,  212 
Coast  Guard  Drive,  Staten  Island,  New 
York  10305,  or  deliver  them  to  room  203 
at  the  same  address.  Coast  Guard 
Activities  New  York  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  205,  the 
Waterways  Oversight  Branch  of  Coast 
Guard  Activities  New  York,  between  8 
a'm.,  e.s.t.  and  3  p.m.,  e.s.t.  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDOl-99-050), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  81/2  by  11  inches, 
suitable  for  copjdng.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Waterways  Oversight  Branch  of  Coast 
Guard  Activities  New  York  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 
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Background  ai|d  Purpose 

The  proposed  temporary  regulations 
are  for  OPSAIL,  2000/INR  2000  events 
held  on  New  'YJork  Harbor.  Sandy  Hook 
Bay,  the  Hudsc  n  and  East  Rivers,  and 
the  Kill  Van  Kidl.  These  events  will  be 
held  from  July  2—10,  2000.  This  rule  is 
proposed  to  prDvide  for  the  safety  of  life 
on  navigable  v\  aters  and  to  protect  the 
U.S.  Navy  vessels  and  Port  of  New  York 
and  New  Jerse; '  during  these  events. 

Discussion  of  proposed  Rule 

The  U.S.  Na|y  is  sponsoring  the 
International  Naval  Review. 

This  event  will  consist  of  the 
anchoring  of  approximately  50  US  and 
foreign  naval  viessels  in  line  between  the 
Verrazano-Narrows  Bridge  and  the 
George  Washi4gton  Bridge.  A  high  level 
U.S.  dignitary  Will  transit  aboard  a  U.S. 
Navy  vessel  along  this  line  as  a 
ceremonial  review.  Operation  Sail,  Inc. 
is  sponsoring  ijhe  seventh  OPSAIL 
Parade  of  Tall  Ships,  as  well  as  a 
fireworks  display  co-sponsored  by 
Macy's  Inc.  Operation  Sail  will  consist 
of  a  parade  of  sailing  vessels  from  the 
Verrazano-Nai  rows  Bridge  north  past  a 
reviewing  stand  aboard  the  USS  JOHN 
F.  KENNEDY  CV-67)  anchored  in 
Federal  Anchorage  21B  in  Upper  New 
York  Bay.  Thii  parade  will  continue 
north  to  the  G  serge  Washington  Bridge 
where  these  v(  »ssels  will  turn  south  and 


go  to  berth  throughout  the  Port  of  New 
York  and  New  Jersey.  These  events  are 
scheduled  to  take  place  on  J\Uy  4,  2000, 
in  the  Port  of  New  York/New  Jersey,  on 
the  waters  of  New  York  Harbor,  Sandy 
Hook  Bay,  the  Hudson  and  East  Rivers, 
and  the  Kill  Van  Kull.  The  Coast  Guard 
expects  a  minimum  of  40,000  spectator 
craft  for  these  events.  The  proposed 
regidations  create  temporary  anchorage 
r^ulations,  vessel  movement  controls, 
and  two  security  zones.  The  regulations 
will  be  in  effect  at  various  times  in  the 
Port  of  New  York  and  New  Jersey  during 
the  period  June  29,  2000  through  July  5, 
2000.  The  vessel  congestion  due  to  the 
large  number  of  participating  and 
spectator  vessels  poses  a  significant 
threat  to  the  safety  of  life.  This  proposed 
rulemaking  is  necessary  to  ensure  the 
safety  of  life  on  the  navigable  waters  of 
the  United  States. 

Regulated  Areas 

The  Coast  Guard  proposes  to  establish 
two  regulated  areas  in  New  York  Harbor 
that  will  be  in  effect  from  July  3—5, 
2000.  These  two  proposed  regulated 
areas  are  needed  to  protect  the  maritime 
public  and  participating  vessels  from 
possible  hazards  to  navigation 
associated  with;  an  International  Naval 
Review  conducted  on  the  Hudson  River 
and  New  York  Harbor  Upper  Bay,  a 
Parade  of  Tall  Ships  transiting  the 


waters  of  Sandy  Hook  Bay,  New  York 
Harbor,  and  the  Hudson  River  in  close 
proximity;  fireworks  fired  from  18 — 21 
barges  on  the  Hudson  and  East  Rivers 
and  in  Upper  New  York  Bay;  and  a  large 
number  of  naval  vessels.  Tall  Ships,  and 
spectator  craft  anchored  in  close 
proximity  throughout  the  duration  of 
these  events.  These  regulated  areas 
include  vessel  anchoring  and  operating 
restrictions. 

Regulated  Area  A  covers  all  waters  of 
New  York  Harbor  Lower  Bay  and  Sandy 
Hook  Bay  within  the  following 
boimdaries:  south  of  the  Verrazano- 
Narrows  Bridge;  west  of  a  line  drawn 
shore  to  shore  along  074°00'00''  W  (NAD 
1983)  between  Coney  Island,  New  York, 
and  Navesink,  New  Jersey;  and  east  of 
a  line  drawn  shore  to  shore  along 
074°03'12''  W  {NAD  1983)  between  Fort 
Wadsworth,  Staten  Island,  and 
Leonardo,  New  Jersey  and  all  waters  of 
Ambrose  Channel  shoreward  of  buoys  1 
and  2.  Please  see  Chartlet  I,  depicting 
Regulated  Area  A,  included  with  this 
NPRM  for  the  convenience  of  the  reader. 
This  proposed  area  is  to  be  used  as  a 
staging  area  for  vessels  participating  in 
the  Parade  of  Tall  Ships.  This  proposed 
regulated  area  is  effective  from  6  a.m., 
e.s.t.  July  3,  until  4  p.m.,  e.s.t.  on  July 
4,  2000. 
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Regulated  Aipa  B  covers  all  waters  of 
New  York  Harbor,  Upper  Bay,  the 
Hudson,  Harlem,  and  East  Rivers,  and 
the  Kill  Van  Kull  within  the  following 
boundaries:  south  of  40°52'39''  N  (NAD 
1983)  on  the  Hi  idson  River  at  Spuyten 
Dujrvil  Creek;  v  rest  of  the  Throgsneck 
Bridge  on  the  E  ist  River;  north  of  the 


Verrazano-Narrows  Bridge;  and  east  of  a 
line  drawn  from  shore  to  shore  along 
074°05'15''  W  (NAD  1983)  between  New 
Brighton,  Staten  Island,  and  Constable 
Hook,  New  Jersey,  in  the  Kill  Van  Kull. 
Please  see  Charlet  II ,  depicting 
Regulated  Area  B,  included  with  this 
NPRM  for  the  convenience  of  the  reader. 


This  proposed  area  is  for  the 
International  Naval  Review,  the  Parade 
of  Tall  Ships,  and  the  July  4th  fireworks 
display.  This  proposed  regulated  area  is 
effective  from  10:00  a.m.,  e.s.t.  on  July 
3,  2000,  until  10  a.m.,  e.s.t.  on  July  5, 
2000. 
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Spectator  ve  ssels  transiting  Regulated 
Area  A  or  B  m  ist  do  so  at  no  wake 
speed  or  at  speeds  not  to  exceed  10 
Imots,  whiche'  'er  is  less.  No  vessels 
other  than  OPI  (AIL  2000/INR  2000 
vessels,  their  a|Bsisting  tugs,  and 
enforcement  v  jssels,  may  enter  or 
navigate  with!  i  the  boundaries  of  the 
Anchorage  Chinnel  or  Hudson  River  in 
regulated  Areaj  B  unless  specifically 
authorized  by  \  he  Coast  Guard  Captain 
of  the  Port,  Neiv  York,  or  his  on-scene 
representative,  No  vessel  may  anchor  in 
the  Anchorage  Channel  or  Hudson  River 
outside  of  the  designated  spectator 
anchorages  in  legiilated  Area  B  at  any 
time  without  a  uthorization.  The 
operation  of  seaplanes,  including 
taxiing,  landin ;,  and  taking  off,  is 
prohibited  in  J  J-ea  B  on  July  3-4,  2000, 
without  prior  i  mtten  authorization  from 
the  Captain  of  the  Port.  Ferry  services 
may  operate  ir  Area  B  on  July  3  and  5, 
2000.  On  July  [,  2000  only  those  ferry 
services  with  {  nor  written  authorization 
from  the  Coast  Guard  Captain  of  the  Port 
will  be  authori  zed  to  operate  in  this 
area. 

No  vessel,  ol  her  than  OPSAIL  2000/ 
INR  2000  vessdls,  their  assisting  tugs, 
and  enforcement  vessels,  is  permitted  to 
transit  the  wati  srs  between  Governors 
Island  and  The  Battery  in  southern 
Manhattan  from  7  a.m.,  e.s.t.  July  4, 
2000  until  the  jnd  of  the  Parade  of  Sail. 
Vessels  which  must  transit  to  or  from 
the  East  River  ;  nay  only  do  so  by  using 
Buttermilk  Chi  nnel  unless  otherwise 
authorized  by  i  he  Coast  Guard  Captain 
of  the  Port,  Ne  v  York,  or  his  on-scene 
representative. 

Proposed  Re  »ulated  Area  A  contains 
three  anchorag  3  grounds  for  use  by 
OPSAIL  2000/psfR  2000  vessels  only 
serve  as  a  staging  area 
participating  in  the 
Proposed  Regulated  Area 
B  contains  anciiorage  grounds  for 
OPSAIL  2000/INR  2000  vessels  and 
spectator  craft.  It  contains  the 
International  ^  aval  Review  of  Ships  on 
the  Hudson  Ri  ^er  and  New  York 
Harbor's  Upper  Bay,  from  the 
Verrazano-Nar  rows  Bridge  to  the  George 
Washington  Bifidge  (river  mile  11.0). 
The  Intematiolial  Naval  Review  will  be 
conducted  on  i  he  morning  of  July  4, 


and  it  will  also 
for  the  vessels 
Parade  of  Sail. 


2000  and  consists  of  a  column  of 
approximately  50  International  Naval 
Ships  anchored  in  the  Hudson  River 
and  New  York  Harbor's  Upper  Bay 
along  the  western  side  of  the  Anchorage 
Channel.  The  U.S.  Navy  Review  Ship 
will  transit  south  along  this  coliunn 
from  the  George  Washington  Bridge  to 
the  Verrazano-Bridge  and  conduct  a 
review  of  all  the  participating  naval 
ships.  After  the  INR,  approximately  300 
vessels  will  participate  in  the  Parade  of 
Sailing  Vessels  which  v«rill  take  place  in 
Area  B  between  the  Verrazano-Narrows 
Bridge  and  the  George  Washington 
Bridge  (river  mile  11.0)  on  the  Hudson 
River.  Additionally,  Area  B  will  contain 
18-21  fireworks  barges  being  used  for 
the  July  4th  fireworks  display. 
Fireworks  barges  will  be  located  in  the 
Hudson  River  between  the  Holland 
Tunnel  Ventilators  and  West  65th  Street 
in  Manhattan,  in  the  East  River  between 
the  southern  tip  of  Roosevelt  Island  and 
The  Battery,  and  in  the  Anchorage 
Channel  north  of  the  Verrazano-Narrows 
Bridge. 

Anchorage  Regulations 

The  Coast  Guard  also  proposes  to 
establish  temporary  Anchorage 
Regulations  for  participating  OPSAIL 
2000/INR  2000  ships  and  spectator  craft. 
Some  current  Anchorage  Regidations  in 
33  CFR  110.155  will  be  temporarily 
suspended  by  this  regulation  and  new 
Anchorage  Groimds  and  regulations  will 
be  temporarily  established.  Chartlets  I, 
III,  and  rv  illustrate  the  proposed 
anchorage  grounds  and  are  included  for 
the  convenience  of  the  reader. 

The  proposed  anchorage  regulations 
designate  selected  cvurent  or 
temporarily  established  Anchorage 
Grounds  for  spectator  or  OPSAIL  2000/ 
INR  2000  participant  vessel  use  only. 
They  restrict  all  other  vessels  from  using 
these  Anchorage  Grounds  diu-ing  a 
portion  of  the  OPSAIL  2000/INR  2000 
event.  The  Anchorage  Grounds  are 
needed  to  provide  viewing  areas  for 
spectator  vessels  while  maintaining  a 
clear  parade  route  for  the  participating 
OPSAIL/INR  vessels  and  to  protect 
boaters  and  spectator  vessels  from  the 
hazards  associated  with  the 
International  Naval  Review  and  the 
Parade  of  Tall  Ships. 


The  Coast  Guard  proposes  to 
designate  Anchorage  Groiuids  16, 17, 
and  18-A  in  the  Hudson  River  in  thb 
vicinity  of  the  George  Washington 
Bridge  (river  mile  11.0);  and  the 
temporarily  established  Liberty  Island 
Anchorage,  Ellis  Island  Anchorage, 
Caven  Point  Anchorage,  Jersey  Flats 
Anchorage  and  Robbins  Reef  Anchorage 
in  New  York  Harbor's  Upper  Bay,  and 
a  temporary  Anchorage  Grovmd  from 
north  of  the  Verrazano-Narrows  Bridge 
to  Owls  Head  Park  along  the  Brooklyn 
shoreline  exclusively  for  spectator 
vessel  use  from  12  noon  on  June  29, 
2000,  until  12  noon  on  July  5,  2000. 

The  Coast  Guard  also  proposes  to 
designate  Anchorage  Grounds  21-B,  23- 
A,  23-B,  and  24  in  New  York  Harbor's 
Upper  Bay  for  OPSAIL  2000/INR  2000 
participant  vessels.  These  regulations 
are  effective  from  3  a.m.,  e.s.t.  July  1, 
2000,  through  6  p.m.,  e.s.t.  July  5,  2000. 
Other  vessels  may  be  authorized  to  use 
these  anchorages  on  July  1  and  2,  2000 
as  determined  by  the  Captain  of  the 
Port,  New  York. 

Additionally,  the  Coast  Guard 
proposes  to  designate  Anchorage 
Groimd  25  and  a  temporarily 
established  Anchorage  Groimd  covering 
portions  of  Anchorage  Grounds  26,  49- 
F  and  49G  in  Sandy  Hook  Bay  for 
OPSAIL  2000/INR  2000  participant 
vessels.  These  proposed  regulations  are 
effective  from  6  a.m.,  e.s.t.  July  2,  2000, 
through  4  p.m.,  e.s.t.  July  4,  2000. 

The  eastern  portions  of  the  Jersey 
Flats  and  Robbins  Reef  Anchorages  and 
the  Narrows  Temporary  Anchorage 
Ground  are  for  vessels  between  25 
meters  (82  feet)  and  60  meters  (197  feet) 
in  length.  Anchorage  21-C  is  for  vessels 
greater  than  60  meters  (197  feet). 
Positioning  within  these  three 
anchorages  will  be  controlled  by  the 
Captain  of  the  Port,  New  York.  Persons 
desiring  to  use  these  anchorages  must 
apply  for  a  permit  as  outlined  in  the 
public  notice  titled  Lottery  for  Spectator 
Craft  Viewing  Anchorages  for  OPSAIL 
2000/Intemational  Naval  review  2000 
(INR  2000),  Port  of  New  York/New 
Jersey  that  was  published  in  the  Federal 
Register  on  November  19, 1999  (64  FR 
63362). 
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Security  Zones 

The  Coast  Guard  proposes  to  establish 
a  moving  security  zone  for  all  waters 
within  500  yards  of  the  Review  Ship  for 
the  International  Naval  Review  from  7 
a.m.,  e.s.t.  imtil  11  a.m.,  e.s.t.  on  July  4, 
2000.  The  Review  Ship  will  be  the  U.S. 
Navy  vessel  that  is  anchored  the  furthest 
north  in  the  Hudson  River  at  7  a.m., 
e.s.t.  on  July  4,  2000.  This  ship  will  get 
underway  and  transit  down  the  Hudson 
River  and  Upper  New  York  Bay  between 
the  George  Washington  Bridge  (river 
mile  11.0)  and  the  Verrazano-Narrows 
Bridge.  The  Review  Ship  will  be  easily 
identifiable  during  its  transit  because  it 
will  be  the  only  large  U.S.  Navy  vessel 
that  is  imderway  at  this  time  in  the  Port 
of  New  York,  and  it  will  be  escorted  by 
numerous  U.S.  Coast  Guard  small  boats. 
A  second  security  zone  is  proposed  for 
all  waters  within  500  yards  of  the  USS 
JOHN  F.  KENNEDY  (CV-67).  from  10 
a.m.,  e.s.t.  until  5  p.m.,  e.s.t.  on  July  4, 
2000  while  in  Anchorage  21-B  and 
while  being  used  as  the  reviewing  stand 
for  the  Parade  of  Sailing  Vessels.  These 
seciuity  zones  are  needed  to  protect  the 
Port  of  New  York  and  New  Jersey  and 
U.S.  Navy  vessels  during  the 
International  Naval  Review  and  Parade 
of  Sailing  Vessels. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
,  section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)(44  FR  11040, 
February  26, 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Although  this  regulation  prevents 
traffic  from  transiting  a  portion  of  New 
York  Harbor,  Sandy  Hook  Bay,  the 
Hudson  and  East  Rivers,  and  the  Kill 
Van  Kull  during  the  events,  the  effect  of 
this  regulation  will  not  be  significant  for 
the  following  reasons:  the  limited 
duration  that  the  regulated  areas  will  be 
in  effect  and  the  extensive  advance 
notifications  that  will  be  made  to  the 
maritime  community  via  the  Local 
Notice  to  Mariners,  facsimile,  marine 
information  broadcasts.  New  York 
Harbor  Operations  Committee  meetings, 
and  New  York  area  newspapers,  so 
mariners  can  adjust  their  plans 
accordingly.  At  no  time  will  commercial 


shipping  access  to  Port  Newark/Port 
Elizabeth  facilities  be  prohibited.  Access 
to  those  areas  may  be  accomplished 
using  Raritan  Bay,  Arthiu-  Kill,  Kill  Van 
Kull,  and  Newark  Bay  as  an  alternate 
route.  This  will  allow  the  majority  of  the 
maritime  industrial  activity  in  the  Fort 
of  New  York/New  Jersey  to  continue, 
relatively  unaHected.  Similar  regulated 
areas  were  established  for  the  1986  and 
1992  OPSAIL  events.  Based  upon  the 
Coast  Guard's  experiences  learned  from 
these  previous  events  of  a  similar 
magnitude,  these  proposed  regulations 
have  been  narrowly  tailored  to  impose 
the  least  impact  on  maritime  interests 
yet  provide  the  level  of  safety  deemed 
necessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. " 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  portions  of  Lower  and 
Upper  New  York  Bay  and  the  Hudson 
and  East  Rivers  during  various  times 
from  July  2-10,  2000.  These  regulations 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  for  the  following  reasons. 
Although  these  regulations  would  apply 
to  a  substantial  portion  of  the  Port  of 
New  York/New  Jersey,  designated  areas 
for  viewing  the  Parade  of  Sailing  Vessels 
and  the  Fourth  of  July  Fireworks  are 
being  established  to  allow  for  maximum 
use  of  the  waterways  by  commercial 
tour  boats  that  usually  operate  in  the 
affected  areas.  Before  the  effective 
period,  the  Coast  Guard  would  make 
notifications  to  the  public  via  mailings, 
facsimiles,  the  Local  Notice  to  Mariners 
and  use  of  the  sponsors  Internet  site.  In 
addition,  the  sponsoring  organization, 
OPSAIL  Inc.,  is  planning  to  publish 
information  of  the  event  in  local 
newspapers,  pamphlets,  and  television 
and  radio  broadcasts. 

If  you  think  that  yoiu-  business, 
organization,  or  governmental 


jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant  J. 
Lopez,  Coast  Guard  Activities  New 
York,  Waterways  Oversight  Branch  at 
(718) 354-4193. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  E.O.  13132  and  have  determined 
that  this  rule  does  not  have  implications 
for  federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Goverrunent's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  properly  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Goveriunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  E.O.  13045,  Protection  of 
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Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
significant  rule  and 
an  environmental  risk 
to  safety  that  may 
disproportionately  affect  children. 

Environment 


Saf(  ty 
an  economica  ly : 
does  not  cone  im 
to  health  or  ri:  k  \ 


We  considei  ed  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  34  tt,  g.  and  h),  of 
Commandant  nstruction  M16475.1C, 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
documentatioi.  These  temporary 
regulations  establish  special  local 
regulations,  ai  chorage  grounds,  and 
security  zones  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  imder 
ADDRESSES. 


List  of  Subject  > 

33CFRParth)0 


safely 


Marine 
Reporting  and 
requirements, 

33  CFR  Part  1 


,  Navigation  (water), 
recordkeeping 
Waterways. 

0 


Anchorage  founds. 
33  CFR  Part  H>5 


Harbors,  Makine 
(water),  Reporing 
requirements. 
Waterways. 

For  the 
preamble,  the 
amend  33  CFF 
as  follows: 


reasi  >ns 


1.  The  authcrity 
continues  to  n  lad 


Authority:  33 

49  CFR  1.46;  33 


safety,  Navigation 
and  recordkeeping 
Security  measures. 


discussed  in  the 
Coast  Guard  proposes  to 
Parts  100, 110,  and  165 


PART  100— M  XRME  EVENTS 


citation  for  part  100 
as  follows: 


U.S.C.  1233  through  1236; 
CFR  100:35. 


2.  Add  temporary  §  lOO.TOl-050  to 
read  as  follow^: 

§  100.T01-O50  OPSAIL  2000/  International 
Naval  Review  (INR)  2000,  Port  of  New  YorU 
New  Jersey. 

(a)  Regulated  areas.  (1)  Regulated  Area 
A — (i)  Locatioi.  All  waters  of  New  York 
Harbor,  Lowei  Bay  and  Sandy  Hook  Bay 
within  the  following  boundaries:  south 
of  the  Verrazai  lo-Narrows  Bridge;  west 
of  a  line  drawi  1  shore  to  shore  adong 
074°00'00''  W  NAD  1983)  between 


Coney  Island, 


'>Jew  York,  and  Navesink, 


New  )ersey;  ai  d  east  of  a  line  drawn 
shore  to  shore  along  074°03'12''  W  (NAD 
1983)  betweer  Fort  Wadsworth,  Staten 
Island,  and  Leinardo,  New  Jersey,  and 
all  waters  of  h  mbrose  Chaimel 
shoreward  of  luoys  1  and  2. 


(ii)  Enforcement  period.  Paragraph 
(a)(l)(i)  of  this  section  is  enforced  from 
6  a.m.,  e.s.t.  July  3,  until  4  p.m.,  e.s.t. 
on  July  4,  2000. 

(2)  Regulated  Area  B. — (i)  Location. 
All  waters  of  New  York  Harbor,  Upper 
Bay,  the  Hudson  and  East  Rivers,  and 
the  Kill  Van  Kull  within  the  following 
boundaries:  south  of  40°52'39''  N  (NAD 
1983)  on  the  Hudson  River  at  Spuyten 
Duyvil  Creek;  west  of  the  Thiogsneck 
Bridge  on  the  East  River;  north  of  the 
Verrazano-Narrows  Bridge;  and  east  of  a 
line  drawn  from  shore  to  shore  along 
074°05'15''  W  (NAD  1983)  between  New 
Brighton,  Staten  Island,  and  Constable 
Hook,  New  Jersey,  in  the  Kill  Van  Kull. 

(ii)  Enforcement  period.  Paragraph 
(a)(2)(i)  of  this  section  is  enforced  from 
10  a.m.,  e.s.t.  on  July  3,  2000,  until  10 
a.m.,  e.s.t.  on  Jidy  5,  2000. 

(b)  Special  local  regulations.  (1)  No 
vessel  except  OPSAIL  2000/INR  2000 
participating  vessels  and  their  assisting 
tugs,  spectator  vessels,  and  those  vessels 
exempt  from  the  regidations  in  this 
section,  may  enter  or  navigate  within 
Areas  A  and  B,  unless  specifically 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  New  York,  or  his  on-scene 
representative. 

(2)  Vessels  transiting  Area  B  must  do 
so  at  no  wake  speed  or  at  speeds  not  to 
exceed  10  knots,  whichever  is  less. 

(3)  Notwithstanding  paragraph  (b)(1) 
of  this  section,  no  vessel,  other  than 
OPSAIL  2000/INR  2000  Vessels,  their 
assisting  tugs,  and  enforcement  vessels, 
may  enter  or  navigate  within  the 
boundaries  of  the  main  shipping 
channels  in  Area  B  unless  they  are 
specifically  authorized  to  do  so  by  Coast 
Guard  Captain  of  the  Port,  New  York,  or 
his  on-scene  representative.  No  vessel  in 
Area  B  is  permitted  to  cross  through  the 
parade  of  sail,  cross  within  500  yards  of 
the  lead  or  last  vessel  in  the  parade  of 
sail,  or  maneuver  alongside  within  100 
yards  of  any  OPSAIL  2000/INR  2000 
Vessel  lanless  authorized  to  do  so  by  the 
Captain  of  the  Port. 

(4)  No  vessel  is  permitted  to  anchor  in 
the  Anchorage  Channel  or  the  Hudson 
River  outside  of  the  designated 
anchorages  at  any  time  without 
authorization.  Vessels  which  need  to 
anchor  to  maintain  position  will  only  do 
so  in  designated  anchorage  areas. 

(5)  No  vessel,  other  than  OPSAIL 
2000/INR  2000  Vessels,  their  assisting 
tugs,  and  enforcement  vessels,  is 
permitted  to  transit  the  waters  between 
Governors  Island  and  The  Battery  in 
southern  Manhattan  from  7  a.m.,  e.s.t. 
July  4,  2000  until  the  end  of  the  Parade 
of  Sailing  Vessels.  Vessels  which  must 
transit  to  or  from  the  East  River  may 
only  do  so  by  using  Buttermilk  Chaimel, 
unless  otherwise  authorized  by  the 


Coast  Guard  Captain  of  the  Port,  New 
York,  or  his  designated  on-scene 
representative. 

(6)  Ferry  services  may  operate  in  Area 
B  on  July  3  and  5,  2000.  On  July  4,  2000 
only  those  with  prior  written 
authorization  from  the  Coast  Guard 
Captain  of  the  Port  will  be  authorized  to 
operate  in  this  area. 

(7)  The  operation  of  seaplanes, 
including  taxiing,  landing,  and  taking 
off,  is  prohibited  in  Area  B  on  July  3- 

4,  2000,  without  prior  written 
authorization  from  the  Captain  of  the 
Port. 

(8)  All  spectator  vessels  must 
maintain  their  position  in  the 
designated  spectator  craft  anchorages 
during  the  fireworks  display  on  July  4th 
scheduled  from  9  p.m.,  e.s.t.  until  10:45 
p.m.,  e.s.t. 

(c)  Effective  period.  This  section  is 
effective  from  6  a.m.,  e.s.t.  on  July  3, 
2000,  until  10  a.m.,  e.s.t.  on  July  5, 
2000. 

PART  110— ANCHORAGE 
REGULATIONS 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471. 1221  through 
1236,  2030,  2035  and  2071;  49  CFR  1.46  and 
33  CFR  1. 05-1  (g). 

2.  Effective  Jime  29.  2000  through  July 

5,  2000,  §  110.155  is  amended  as 
follows: 

a.  Add  introductory  text  to  the 
beginning  of  the  section; 

b.  Add  new  paragraphs  (c)(l)(ii), 
(c)(2)(ii)  and  (c)(3)(ii); 

c.  Paragraphs  (d)(1)  through  (5),  (d)(7) 
through  (9),  (d)(10){i),  (d){12)(i)  and  the 
introductory  text  of  paragraph  (d)(16) 
are  suspended  and  new  paragraphs 
(d)(10)(ii),  (d)(ll){iii),  {d)(12)(iii) 
through  (iv),  (d)(13)(vi),  (d)(14)(iv), 
(d)(15)(iii),  and  (d)(17)  through  (20)  are 
added; 

d.  Add  new  paragraph  (e)(l){iii); 

e.  The  Note  to  paragraph  (f)(1)  is 
suspended; 

f.  Paragraphs  (m)(2)(i)  through  (ii)  and 
(m)(3)(i)  are  suspended  and  new 
paragraphs  (m)(2)(iii)  and  (m)(3)(ii)  are 
added; 

f.  Paragraph  (n)(l)  is  suspended;  and 
.  Add  new  paragraph  (o). 

§110.155    Port  of  New  York. 

Mariners  are  cautioned  that  the  areas 
designated  as  anchorage  grounds  in  this 
section  have  not  been  subject  to  any 
special  survey  or  inspection  and  that 
charts  may  not  show  all  seabed 
obstructions  or  the  shallowest  depths.  In 
addition,  the  anchorages  are  in  areas  of 
substantial  currents,  and  not  all 
anchorages  are  over  good  holding 
ground.  Mariners  are  advised  to  take 
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appropriate  precautions  when  using 
these  temporary  anchorages.  These  are 
not  special  anchorage  areas.  Vessels 
must  display  emchor  lights,  as  required 
by  the  navigation  rules. 
***** 

(c)  *  *  * 

(1)  *  *  * 

(ii)  This  anchorage  is  designated  for 
the  exclusive  use  of  spectator  vessels 
less  than  25  meters  (82  feet)  in  length  on 
a  first  come,  first  served  basis. 

(2)  *  *  * 

(iilSee  paragraph  (c){l)(ii)  of  this 
section. 

(3)  *  *  * 

(ii)  See  paragraph  (c)(l)(ii)  of  this 
section. 
***** 

(d)  *  *  * 

(10)  *  *  * 

(ii)  This  anchorage  is  for  OPSAIL 
2000  participating  vessels  only. 

(11)  *  *  * 

(iii)  This  anchorage  is  reserved  for 
OPSAIL  2000/INR  2000  participating 
vessels.  No  other  vessel  may  anchor  or 
operate  in  this  area  within  100  yards  of 
OPSAIL  2000/INR  2000  participating 
vessels. 

(12)  *  *  * 

(iii)  This  anchorage  is  for  vessels 
greater  than  60  meters  (197  feet)  in 
length.  Persons  desiring  to  use  this 
anchorage  must  apply  for  a  permit  as 
outlined  in  the  public  notice  Lottery  for 
Spectator  Craft  Viewing  Anchorages  for 
OPSAIL  200/International  Naval  review 
2000  (INR  2000),  Port  of  New  York/New 
Jersey  that  was  published  in  the  Federal 
Register  on  November  19, 1999  (64  FR 
63362). 

(iv)  This  anchorage  is  available  for 
vessels  observing  or  participating  in 
OPSAIL  2000/INR  2000  festivities  and 
which  have  been  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  New 
York.  No  vessel  may  anchor  within  this 
eirea  without  authorization  to  do  so. 

(13)  *  *  * 

(vi)  See  paragraph  (d)(12)(iv)  of  this 
section. 

(14)  *   *   *  t 
(iv)  See  paragraph  (d)(12)(iv)  of  this 

section. 

(15)  *   *   * 

(iii)  See  paragraph  (d)(12)(iv)  of  this 
section. 
***** 

(17)  The  anchorages  in  this  paragraph 
are  designated  for  the  exclusive  use  of 
spectator  vessels  less  than  25  meters  (82 
feet)  in  length  on  a  first  come,  first 
served  basis. 

(i)  Ellis  Island  Anchorage.  That  area 
bound  by  the  following  points: 
40°41'55'T^.  074°02'56"W;  40°41'29.5'TSI, 
074°02'05nV;  40°41'42'TM, 


074°02'00.5'^;  40°41'55'TM. 
074°01'58'^;  40°42'05'TSI,  074°01'57'W; 
40°42'20.5"N,  074°02'06'TV  (NAD  1983); 
thence  along  the  shoreline  to  the  point 
of  beginning. 

(ii)  Liberty  Island  Anchorage.  That 
area  bound  by  the  following  points: 
40°41'30.5'TM,  074°03'15.5'TAr; 
40°41'11.5TN,  074''02'44'TV;  40''41'34'N, 
074°02'26.5'TV;  40°41'51.5'TJ, 
074°02'59.5'^  (NAD  1983);  thence 
along  the  shoreline  to  the  point  of 
beginning. 

(iii)  Caven  Point  Anchorage.  That  area 
bound  by  the  following  points: 
40"'40'33'T^I,  074°03'33'^;  40°40'25"N. 
074''03'23'TV;  40°40'09.5nN. 
074°02'59'^;  40°40'59.5'T^*r 
074°02'26.5'TV;  40°41'26"N, 
074°03'18"W  (NAD  1983);  thence  along 
the  shoreline  and  the  Caven  Point  Pier 
to  the  point  of  beginning. 

(18)  Jersey  Flats  Anchorage.  That  area 
bound  by  the  following  points: 
40°39'57'TnI,  074'='04'00*AV;  40''39'50"N, 
074°03'56'1V;  40''39'35'TJ,  074°03'22'W; 
40''40'02.5'TM,  074°03'04'TA^;  40°40'53'TM, 
074°04'17'^  (NAD  1983);  thence  along 
the  shoreline  to  the  point  of  beginning. 

(i)  The  area  west  of  the  eastern  end  of 
the  Global  Marine  Terminal  Pier  is  for 
the  exclusive  use  of  spectator  vessels 
less  than  25  meters  (82  feet)  in  length  on 
a  first  come,  first  served  basis.  The  area 
east  of  the  eastern  end  of  the  Global 
Marine  Terminal  Pier  is  for  vessels 
between  25  meters  (82  feet)  and  60 
meters  (197  feet)  in  length. 

(ii)  Persons  desiring  to  use  this 
anchorage  must  apply  for  a  permit  as 
outlined  as  outlined  in  the  public  notice 
Lottery  for  Spectator  craft  Viewing 
Anchorages  for  OPSAIL  200/ 
International  Naval  review  2000  (INR 
2000).  Port  of  New  York/New  Jersey  that 
was  published  in  the  Federal  Register 
on  November  19,  1999  (64  FR  63362). 

(19)  Robbins  Reef  Anchorage.  That 
area  boimd  by  the  following  points: 
40°39'19.5'T>J,  074°05'10'W;  40°39'00'TM, 
074°03'46'^;  40°39'22"N,  074°03'29'^; 
40°39'49.5'?*J,  074°04'06'^;  (NAD 
1983);  thence  along  the  shoreline  to  the 
point  of  beginning. 

(i)  The  area  west  of  the  eastern  end  of 
the  Military  Ocean  Terminal  Pier  is  for 
the  exclusive  use  of  spectator  vessels 
less  than  25  meters  (82  feet)  in  length  on 
a  first  come,  first  served  basis.  The  area 
east  of  the  eastern  end  of  the  Military 
Ocean  Terminal  Pier  is  for  vessels 
between  25  meters  (82  feet)  and  60 
meters  (197  feet)  in  length. 

(ii)  Persons  desiring  to  use  this 
anchorage  must  apply  for  a  permit  as 
outlined  in  the  public  notice  Lottery  for 
Spectator  craft  Viewing  Anchorages  for 
OPSAIL  2000/hitemational  Naval 
review  2000  (INR  2000),  Port  of  New 


York/New  Jersey  that  was  published  in 
the  Federal  Rej^er  on  November  19, 
1999  (64  FR  63362). 

(20)  All  vessels  anchored  in  the 
anchorages  described  in  paragraphs 
(d)(17  through  19)  of  this  section  must 
comply  with  the  requirements  in 
paragraphs  (d)(16)(iii  through  vii)  of  this 
section.  Any  vessel  anchored  in  or 
intending  to  anchor  in  Federal 
Anchorage  21 -A  through  21-C,  23-A, 
23-B,  24  or  25  must  comply  with  the 
requirements  in  paragraphs  (d)(16)(i) 
through  (x)  of  this  section. 

(e)  *   *   * 

(D*   *   * 

(iii)  No  vessel  other  than  OPSAIL 
2000/INR  2000  Vessels  and  their 
designated  assist  tugs  may  anchor  and/ 
or  approach  within  100  yards  of  any 
OPSAIL  2000/INR  2000  Vessel 
navigating  or  anchored  in  this  area. 
***** 

(m) •   *   * 

(2)*   *   * 

(iii)  Anchorage  No.  49-F  is  reserved 
for  vessels  as  set  out  in  paragraph  (o)(2) 
of  this  section. 

(3)  *   *   * 

(ii)  Anchorage  No.  49-G  is  reserved 
for  vessels  as  set  out  in  paragraph  (o)(2) 
of  this  section. 
***** 

(o)  Temporary  anchorage  grounds.  (1) 
Narrows  anchorage:  That  area  bound  by 
the  following  points:  40°38'17'  N. 
074°02'18.5'W;  40°38'22'TM,         *- 
074°02'39'^;  40°38'02.5'N, 
074°02'47.5'TV;  40°37'21.5'>J, 
074°02'48.5'W;  40°36'31"TM, 
074°02'34'^;  40°36'36.5'N, 
074°02'15.5'TV;  40°36'53.5'TM, 
074°02'28.5"W;  40'37'13'N, 
074°02'34'W;  40°37'44'TM,  074°02'33'W; 
thence  to  the  point  of  beginning  at 
40°38'17'T^,  074°02'18.5'^  (NAD  1983). 

(i)  This  anchorage  is  designated  for 
the  exclusive  use  of  spectator  vessels 
between  25  meters  (82  feet)  and  60 
meters  (197  feet)  in  length.  Persons 
desiring  to  use  this  anchorage  must 
apply  for  a  permit  as  outlined  in  the 
public  notice  Lottery  for  Spectator  craft 
Viewing  Anchorages  for  OPSAIL  2000/ 
International  Naval  review  2000  (INR 
2000),  Port  of  New  York/New  Jersey  that 
was  published  in  the  Federal  Register 
on  November  19.  1999  (64  FR  63362). 

(ii)  Effective  period.  Paragraph  (o)(l) 
of  this  section  is  effective  from  12  p.m., 
e.s.t.  on  July  2,  2000,  through  12  noon 
on  July  5.  2000. 

(2)  Sandy  Hook  Bay  Anchorage:  That 
area  boimd  by  the  following  points: 
40°28'30'TM.  074°01'42'W;  40°27'56'TSI. 
074°01'35'1V;  40°27'54TJ.  074°01'25'^; 
40°26'00'TsI,  074°00'58'^;  40°26'00'TM. 
074°02'00'^;  40°26'29'T^J.  074°02'51'TV; 
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4°02'10"1V;  40''27'40'TnJ. 

10°28'07'T>J.  074°02'19'^ 
t]  tence  along  the  shoreline 
f  beginning. 

anct  iOrage  sets  aside 

49-F  and  a  portion  of 
26,  as  described  in 
of  this  section,  for  the 
I  )f  OPSAIL  2000/INR  2000 


(f)(1) 


40°27'29TM,  0 
074°02'36'T/V; 
(NAD  1983); 
to  the  point  o 

(i)This 
Anchorage  No 
Anchorage  No 
paragraph 
exclusive  use 
Vessels. 

(ii)  No  vessels  other  than  OPSAIL 
2000/INR  200<i  naval  and  Tall  Ships, 
their  designated  assist  tugs,  and 
enforcement  vessels  may  anchor,  loiter, 
or  approach  within  100  yards  of  any 
OPSAIL  2000/tNR  2000  Vessel  when  it 
is  navigating  a  r  at  anchor  in  this  area. 

(iii)  Effectiv{  ■  period.  Paragraph  (o)(2) 
of  this  section  is  effective  from  6  a.m., 
e.s.t.  on  July  2,  2000,  through  4  p.m.. 
e.s.t.  on  July  4,  2000. 

PART  16&-R^GULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 


1.  The  authdrity 
continues  to  n  ad 


Authority:  33 

33  CFR  1.05-1 
CFR  1.46. 


(fil 


U.S.C.  1231;  50  U.S.C.  191; 
.  6.04-1,  6.04-6,  160.5;  49 


citation  for  Part  165 
as  follows; 


2.  Add  temdorary  §  165.T01-050  to 
read  as  follow): 

f16S.T01-050    Security  Zone*: 
Intemational  Na^al  Review  (INR)  2000, 
Hudson  River  a^  Upper  New  York  Bay. 

(a)  The  following  areas  are  established 
as  security  zor  es; 


(1)  Security 
This  security 
within  500  yai  d; 
review  ship  an  d 
with  the  revie^ 
Hudson  Coast 
by  a  U.S.  Coas 
radio,  flashing  light 
operator  of  a  vpssel 
directed. 


tone  A. — (i)  Location: 
^ne  includes  all  waters 
s  of  the  U.S.  Navy 
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DEPARTMENT  OF  EDUCATION 

34  CFR  694 

Gaining  Early  Awareness  and 
Readiness  for  Undergraduate 
Programs 

AGENCY:  Office  of  Postsecondary 
Education,  Department  of  Education. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  docimient  reopens  the 
comment  period  for  the  proposed 
regulations  for  the  Gaining  Early 
Aweu-eness  and  Readiness  for 
Undergraduate  Programs  (GEAR  UP) 
program.  On  December  21,  1999  we 
published  in  the  Federal  Register  (64 
FR  71551)  a  notice  of  proposed 
rulemaking  (NPRM)  proposing  new 
regulations  for  the  GEAR  UP  program. 
The  deadline  for  comments  on  the 
proposed  regulations  was  January  20, 
2000.  We  are  reopening  the  original  30- 
day  comment  period  for  the  proposed 
regulations  until  February  10,  2000, 
because  the  comment  period  occurred 
in  part  over  the  holiday  season. 

DATES:  We  must  receive  your  comments 
on  or  before  February  10,  2000. 

ADDRESSES:  All  comments  concerning 
the  proposed  regulations  should  be 
addressed  to:  Rafael  Ramirez,  Acting 
Director,  GEAR  UP,  U.S.  Department  of 
Education.  1990  K  Street,  NW.,  room 
6107,  Washington,  DC  20006.  If  you 
prefer  to  send  your  comments  through 
the  Internet,  use  the  following  address: 
comments@ed.gov.  You  must  include 
the  term  GEAR  UP  in  the  subject  line  of 
your  electronic  message. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Condon,  Telephone:  (202)  502- 
7676.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 
Individuals  with  disabilities  may  obtain 
this  docimient  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Document  Format  (PDF)  on  the  Internet 
at  any  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 

http://www.ed.gov/news.html 

http://www.ed.gov/legislation/HEA/ 

rulemaking 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  the 
first  of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/ncira/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

Program  Authority:  20  U.S.C.  404A 

Dated:  January  31,  2000. 
A.  Lee  Fritschler, 

Assistant  Secretary  for  Postsecondary 

Education. 
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BILLINa  CODE  4000-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6532-5] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan:  National 
Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  hitent  for  Partial 
Deletion  of  Moton  ElemCTitary  School, 
including  Mugrauer  Playground 
(Operable  Unit  4)  and  Groimdwater 
(Operable  Unit  5)  of  the  Agriculture 
Street  Landfill  Superfund  Site  from  the 
National  Priorities  List  and  request  for 
comments. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  Region  6 
announces  its  intent  to  delete  Moton 
Elementary  School,  including  Mugrauer 
Playground  (Operable  Unit  4)  and 
Groundwater  (Operable  Unit  5)  of  the 
Agricultuj-e  Street  Landfill  Superfand 
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Site  from  the  National  Priorities  List 
(NPL)  and  requests  public  conunent  on 
this  proposed  action. 

The  NPL,  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended, 
constitutes  Appendix  B  of  40  CFR  Part 
300  vrhich  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  The  EPA,  in 
consultation  with  the  State  of  Louisiana, 
through  the  Louisiana  Department  of 
Environmental  Quality  (LDEQ),  has 
determined  that  the  Operable  Units  pose 
no  significant  threat  to  public  health, 
welfare,  or  the  environment  and, 
therefore,  further  remedial  measures 
pursuant  to  CERCLA  are  not 
appropriate. 

DATES:  The  EPA  will  accept  comments 
concerning  its  proposal  to  delete  for 
thirty  (30)  days  after  publication  of  this 
document  in  the  Federal  Register  and  a 
newspaper  of  general  circulation. 
ADDRESSES:  Comments  may  be  mailed 
to:  Ms.  Janetta  Coats,  Community 
Relations  Coordinator,  EPA  (6SF-PO), 
1445  Ross  Ave.,  Dallas,  Texas  75202- 
2733,  (214)665-7308  or  1-800-533- 
3508  (Toll  Free). 

Information  Repositories: 
Comprehensive  information  on  the  site 
has  been  compiled  in  a  public  docket 
which  is  available  for  viewing  at  the 
Agricultiure  Street  Landfill  Superfund 
Site  information  repositories: 

EPA  Region  6,  7th  Floor  Reception 
Area,  1445  Ross  Avenue,  Suite  1000, 
Dallas,  Texas  75202-2733,  (214)  665- 
6548,  Mon.-Fri.  8  a.m.  to  4  p.m. 
Louisiana  Department  of  Environmental 
Quality,  Inactive  and  Abandoned 
Sites  Division,  7290  Bluebonnet 
Road,  Baton  Rouge,  Louisiana 
70809,  (504)  765-0487,  Mon.— Fri. 
8  a.m.  to  4  p.m. 
Agriculture  Street  Landfill  Site, 

Community  Outreach  Office,  3221 
Press  Street,  New  Orleans, 
Louisiana  70126,  (504)  944-6445, 
Mon.  12  noon  to  6  p.m.,  Tues., 
Thurs.,  and  Fri.  3  to  6  p.m.,  Wed. 
10  a.m.  to  3  p.m. 
TOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ursula  R.  Lennox,  Remedial  Project 
Manager,  EPA  {6SF-LP),  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
(214)  665-6743  or  1-800-533-3508 
(Toll  Free). 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 
ni.  Deletion  Procedures 

IV.  Basis  for  Intended  Partial  Site  Deletion 


I.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  6  announces  its 
intent  to  delete  Moton  Elementary 
School,  including  Mugrauer  Playgroimd 
(Operable  Unit  4)  and  Groundwater 
(Operable  Unit  5),  two  portions  of  the 
Agriculture  Street  Landfill  Superfund 
Site  from  the  National  Priorities  List 
(NPL),  Appendix  B  of  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  Code  of 
Federal  Regulations,  Title  40  (40  CFR), 
Part  300,  and  requests  comments  on  the 
proposed  deletion.  OU  Nos.  1,2,  and  3 
(undeveloped  property,  residential  area, 
and  Shirley  Jefferson  Conununity 
Center)  are  not  the  subject  of  this  partial 
deletion. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  pubUc 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  §  300.425(e)(3)  of 
the  NCP,  sites  or  portions  of  sites 
deleted  from  the  NPL  remain  eligible  for 
remedial  actions  in  the  unlikely  event 
that  site  conditions  warrant  such  action. 

The  EPA  will  accept  comments 
concerning  its  intent  to  delete  OU  Nos. 
4  and  5  for  thirty  (30)  days  after 
publication  of  this  notice.  The  EPA  has 
also  published  a  notice  of  the 
availability  of  this  Notice  Of  Intent  for     - 
Partial  Deletion  (NOID)  in  a  major 
newspaper  of  general  circulation  at  or 
near  die  site. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  Agricidture  Street  Landfill 
Superfund  site  and  demonstrates  how 
Operable  Units  4  and  5  meet  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from,  or  recategorized  on  the  NPL  where 
no  further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  State, 
whether  any  of  the  following  criteria 
have  been  met: 

i.  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required; 

ii.  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  action  by 
responsible  parties  is  appropriate;  or 

iii.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 


Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  imlimited  use  and 
unrestricted  exposure,  CERCLA  Section 
121(c),  42  U.S.C.  9621(c)  requires  that  a 
subsequent  review  of  the  site  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  site  to  ensure  that  the  action  remains 
protective  of  public  health  and  the 
environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  bom  a  site  deleted 
from  the  NPL,  the  site  may  be  restored 
to  the  NPL  without  application  of  the 
Hazard  Ranking  System. 

m.  Deletion  Procedures 

The  following  procedures  were  used 
for  theproposed  deletion  of  the  site: 

(1)  EPA  Region  6  issued  a  Record  of 
Decision  on  September  2,  1997  which 
documented  that  no  further  remedial 
action  is  necessary  to  ensure  protection 
of  human  health  and  the  environment 
for  Agriculture  Street  Landfill's 
Operable  Unit  4  and  Operable  Unit  5; 

(2)  LDEQ,  on  behalf  of  the  State  of 
Louisiana,  concurred  by  letter  dated 
August  28, 1997,  with  EPA's  decision 
that  no  action  was  necessary  for 

'  Operable  Units  4  and  5  and  that 
deletion  from  the  NPL  was  appropriate; 

(3)  A  notice  has  been  pubhsnea  in  the 
local  newspaper  and  has  been 
distributed  to  appropriate  federal,  state, 
and  local  officials  and  other  interested 
parties  announcing  the  availability  of 
the  Notice  of  Intent  for  Partial  Deletion 
and  the  commencement  of  a  30-day 
public  comment  period;  and, 

(4)  EPA  placed  copies  of  documents 
supporting  the  proposed  deletion  in  the 
site  information  repositories  identified 
above. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  As  mentioned  in 
Section  II  of  this  notice.  Section 
300.425(e)(3)  of  the  NCP  states  that  the 
deletion  of  a  site  from  the  NPL  does  not 
preclude  eligibility  for  future  response 
actions,  shoidd  future  conditions  . 
warrant  such  actions. 

This  Federal  Register  notice,  and  a 
concurrent  notice  in  a  newspaper  of 
record,  announce  the  initiation  of  a 
thirty  (30)  day  public  conunent  period 
and  the  availability  of  the  Notice  of 
Intent  for  Partial  IDeledon.  The  public  is 
asked  to  conunent  on  EPA's  proposed  to 
delete  OU  Nos.  4  and  5  from  the  NPL. 
All  critical  docimients  needed  to 
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evaluate  EPA  s  decision  are  included  in 
the  Deletion  I  )ocket  and  are  available  for 
review  at  the  information  repositories. 

Upon  comoletion  of  the  thirty  (30) 
day  public  CGOunent  period,  EPA  will 
evaluate  all  c  }mments  received  before 
issuing  the  fi^al  decision  on  the  partial 
deletion.  The  EPA  will  prepare  a 
Responsiveness  Sununary  for  comments 
received  diuing  the  public  comment 
period  and  will  address  concerns 
presented  in  the  comments.  The 
Responsiveness  Summary  will  be  made 
available  to  t&e  public  at  the 
information  repositories  listed 
previously,  aad  members  of  the  public 
are  encouraged  to  review  them.  If,  after 
review  of  all  public  comments,  EPA 
determines  that  the  partial  deletion  from 
the  NPL  is  appropriate,  EPA  will 
publish  a  fin^  notice  of  partial  deletion 
in  the  Federal  Register.  Deletion  of  OU 
Nos.  4  and  5  Aoes  not  actually  occiu 
until  the  final  Notice  of  Partial  Deletion 
is  published  |n  the  Federal  Register. 

IV.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  information  provides 
the  Agency's  rationale  for  the  proposal 
to  delete  OU  flos.  4  and  5  from  the  NPL 
and  EPA's  fiiiding  that  the  criteria  in  40 
CFR  300.425(k)  are  satisfied. 

A.  Site  Locattbn 

The  Agriculture  Street  Landfill 
Superfund  Si  e  (site)  is  approximately 
95  acres  and  J  s  located  in  the  eastern 
section  of  the  city  of  New  Orleans.  The 
site  is  bound  an  the  north  by  Higgins 
Boulevard,  ai  d  on  the  south  and  west 
by  the  Sou  the  m  Railroad  rights-of-way. 
The  eastern  si  te  boundary  extends  from 
the  cul-de-sac  at  the  southern  end  of 
Clouet  Street,  near  the  railroad  tracks,  to 
Higgins  Boulc  vard  between  Press  and 
Montegut  streets.  Approximately  48 
acres  are  undeveloped  property.  The 
other  47  acres  are  developed  with 
multiple-  ana  single-family  residences, 
commercial  properties,  a  community 
center,  and  a  school. 

To  effectively  investigate  and  develop 
alternatives  f^r  the  remediation  of  the 
site,  EPA  diviided  the  site  into  five 
operable  uniti  (OUs): 

•  OUl — The  undeveloped  (currently 

fenced-in)  property; 

•  0U2 — The  residential  development 

which  consists  of  the  Gordon  Plaza 
Apartments,  single  family  dwellings 
in  GordoC  Plaza  subdivision,  and 
the  Press  Park  town  homes; 

•  OUS — Shir  ey  Jefferson  Community 

Center  (f(  irmerly  known  as  Press 
Park  Con  jnunity  Center); 

•  0U4 — Motin  Elementary  School 

which  includes  Mugrauer 
Playgrouiid;  and. 


•  OUS — Groundwater. 

Operable  Unit  4  is  located  in  the 
southeast  comer  of  the  site.  Coordinates 
for  its  four  comers,  beginning  in  the 
northwest  are  29°59'  18.76'  north 
latitude,  90°02'  20.26"  west  longitude; 
29''59'  17.52"  north  latitude,  90°02' 
20.52"  west  longitude;  29°59'  11.12" 
north  latitude,  90°02'  27.67"  west 
longitude;  and  29°59'  09.63"  north 
latitude,  90°02'  21.76"  west  longitude. 
Operable  Unit  5  is  designated  as  the 
groundwater  beneath  the  site,  within 
which  no  identified  pliune  of 
contamination  has  been  specified. 

B.  Site  History 

The  Agricultiu-e  Street  Landfill  was  a 
municipal  waste  landfill  operated  by  the 
City  of  New  Orleans.  Operations  at  the 
site  began  in  approximately  1909-and 
continued  until  the  landfill  was  closed 
in  the  late  1950's.  The  landfill  was 
reopened  for  approximately  one  year  in 
1965  for  use  as  an  open  biuning  and 
disposal  area  for  debris  left  in  the  wake 
of  Hurricane  Betsy.  Records  indicate 
that  diuing  its  operation  the  landfill 
received  municipal  waste,  ash  from  the 
city's  incineration  of  mimicipal  waste, 
and  debris  and  ash  from  open  burning. 
There  is  no  evidence  that  industrial  or 
chemical  wastes  were  ever  transported 
to,  or  disposed  of  at,  the  site. 

From  tne  1970's  through  the  late 
1980's,  approximately  47  acres  of  the 
site  were  developed  for  private  and 
public  uses  that  included:  private 
single-family  homes,  multiple-family 
private  and  public  housing  units, 
Shirley  Jefferson  Community  Center,  a 
recreation  center,  retail  businesses,  the 
Moton  Elementary  School,  and  an 
electrical  substation.  The  remaining  48 
acres  of  the  former  landfill  are  ciurently 
undeveloped  and  covered  with 
vegetation.  Previous  investigations  on 
the  imdeveloped  property  have 
indicated  the  presence  of  hazardous 
substances,  pollutants,  or  contaminants 
at  concentrations  above  backgroimd 
and/or  regidatory  levels. 

In  1986,  EPA  Region  6  conducted  a 
Site  Inspection  and  prepared  a  Hazard 
Ranking  System  (HRS)  dociunentation 
record  package  utilizing  the  1982  HRS 
model.  The  site  score  was  not  sufficient 
for  the  site  to  be  considered  for  proposal 
and  inclusion  on  the  NPL.  Pursuant  to 
the  requirements  of  Superfund 
Amendment  and  Reauthorization  Act  of 
1986  (SARA),  which  amended  the 
original  Superfund  legislation,  EPA 
published  a  revised  HRS  model  on 
December  14, 1990.  At  the  request  of 
area  community  leaders,  EPA  initiated, 
in  September  1993,  an  Expanded  Site 
Inspection  (ESI)  to  support  the 
preparation  of  an  updated  HRS 


dociunentation  record  package  that 
would  evaluate  the  site's  risks  using  the 
revised  HRS  model.  Subsequently,  on 
August  23,  1994,  the  site  was  proposed 
for  inclusion  on  the  NPL  as  part  of  NPL 
update  No.  17,  and  on  December  16, 
1994,  EPA  placed  the  site  on  the  NPL. 

Prior  to  1994,  access  to  OUl,  the 
undeveloped  portion  of  the  former 
landfill,  was  unrestricted,  allowing 
unauthorized  waste  disposal  and 
exposure  to  contaminants  of  potential 
concern  such  as  lead,  arsenic  and 
carcinogenic  polynuclear  aromatic 
hydrocarbons  (cPAHs)  found  in  the 
surface  and  subsurface  soils.  In  a  time- 
critical  removal  action,  initiated  in 
March  1994,  EPA  installed  an  8-foot- 
high,  chain-link  fence  topped  with 
barbed  wire  around  the  entire 
undeveloped  portion  of  the  former 
landfill. 

Concurrent  with  the  time-critical 
removal  action,  EPA  performed  a 
Remedial  Removal  Integrated 
Investigation  (RRII)  of  the  entire  site. 
RRII  fieldwork  was  conducted  from 
April  4  through  June  20, 1994.  Samples 
of  surface  and  subsurface  soil,  sediment, 
surface  water,  groundwater,  air,  dust, 
tap  water,  garden  produce,  and  paint 
chips  collected  during  the  field 
investigation  were  submitted  to 
specialized  laboratories  for  analysis. 
Aerial  photographs,  geophysical 
investigations  and  computer  modeling 
were  used  to  supplement  the  analytical 
data  in  defining  site  boimdaries  and 
evaluating  migration  pathways.  These 
data  were  also  used  to  prepare  the 
Human  Health  Risk  Assessment  and  the 
Ecological  Risk  Assessment. 

Based  on  information  presented  in  the 
RRII  report,  EPA  conducted  a  second 
time-critical  removal  action  at  the  site  in 
February  1995,  and  performed 
confirmational  air  and  groundwater 
sampling.  Through  this  sampling  event, 
EPA  was  able  to  obtain  a  second  round 
of  analyses  of  the  groundwater,  to 
clarify  earlier  identified  ambient  air 
contaminants,  and  to  verify  composition 
and  magnitude  of  indoor  air 
contaminants.  In  1995,  EPA  prepared  an 
Engineering  Evaluation  and  Cost 
Analysis  examining  response  action 
alternatives  for  Operable  Units  1-3. 

EPA  Region  6  issued  a  Record  of 
Decision  selecting  the  no  action 
alternative  for  Operable  Units  4  and  5 
on  September  2,  1997.  On  the  same  day, 
EPA  signed  an  Action  Memorandum 
selecting  non-time-critical  removal 
actions  for  Operable  Units  1,2,  and  3. 

C.  Characterization  of  Risk 

No  further  action  will  be  taken  by 
EPA  on  Moton  School,  including  the 
Mugrauer  Playground  (OU4)  and 
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Groundwater  (OU5).  This  decision  is 
based  on  the  risk  assessment  that 
evaluated  Moton  School  (0U4)  and 
Groimdwater  (OU5),  which  concluded 
that  no  imacceptable  risk  exists  that  is 
attributable  to  site  related  contaminants. 

The  baseline  Human  Health  Risk 
Assessment,  conducted  as  part  of  the 
Remedial  Removal  Integrated 
Investigation  for  this  site,  evaluated 
potential  adverse  heedth  effects 
associated  with  site-related 
contaminants  in  the  absence  of  remedial 
action.  As  part  of  the  baseline  Risk 
Assessment,  an  extensive  evaluation  of 
exposures  to  lead  was  performed,  using 
EPA's  Integrated  Exposure  Uptake 
Biokinetic  (lEUBK)  model.  For 
contaminants  other  than  lead,  the 
likelihood  of  adverse  public  health 
impacts  associated  with  long-term 
exposiue  t^  site-related  contaminants 
was  determined  by  (a)  estimating 
potential  excess  lifetime  cancer  risks  for 
carcinogens  and  (b)  by  computing 
hazard  indices  (His)  for  non- 
carcinogens.  Federal  laws,  regulations, 
and  guidance  define  a  range  of 
acceptable  cancer  risks  of  1  x  10"*  (one 
in  ten  thousand)  to  1  x  10~*  (one  in  one 
million),  and  a  Hazard  Index  of  unity  (1) 
for  non-cancer  risks. 

For  Moton  School  (0U4),  the  total 
excess  lifetime  cancer  risk  posed  to 
children  attending  the  school  was 
estimated  2  x  10" '  (or  two  in  one 
hundred  thousand),  which  is  within  the 
acceptable  risk  range  specified  by 
federal  law,  regulations,  and  guidance. 
Most  of  this  estimated  risk  was 
attributable  to  inhalation  of  non-site- 
related  benzene  and  chloroform  from 
indoor  and  outdoor  air.  In  addition, 
none  of  the  His  exceeded  EPA's 
regxUatory  benchmark  of  unity. 

Given  the  findings  of  the  Risk 
Assessment,  no  further  action  for  this 
operable  unit  is  warranted.  Deletion 
from  the  NPL  should  clear  the  way  for 
beneficial  utilization  of  the  property  of 
the  City  of  New  Orleans  or  the  New 
Orleans  School  Board. 

For  the  Groundwater  Operable  Unit, 
{OU5),  information  supplied  to  EPA  by 
the  Louisiana  Department  of 
Environmental  Quality  indicates  that 
the  shallow  aquifer  beneath  the  site  is 
not  suitable  for  human  consumption,  is 
not  used  for  any  beneficial  purpose,  and 
is  not  considered  a  potenti^  future 
soxuce  of  drinking  water.  Residents  at 
the  site  area  are  connected  to  the 
mimicipal  water  supply  for  domestic 
water  requirements.  There  are  no  on-site 
drinking  water  wells.  Site  groundwater 
presents  no  other  exposure  pathway. 
Therefore,  no  further  action  for  this 
operable  unit  is  warranted. 


Because  these  no-action  remedies  will 
result  in  hazardous  substances 
remaining  on-site,  a  review  will  be 
conducted  every  five  years  after 
commencement  of  remedial  action  in 
accordance  with  CERCLA  Section 
121(c),  42  U.S.C.  9621(c).  Should  future 
reviews  indicate  that  the  site  poses  an 
unacceptable  risk  to  human  health  or 
the  environment,  then  EPA  may  initiate 
response  actions  imder  the  authority  of 
CERCLA  and  in  accordance  with  the 
NCP. 

D.  Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
Section  113(k),  42  U.S.C.  9613(k),  and 
Section  117, 42  U.S.C.  9617.  Documents 
in  the  deletion  docket  which  EPA  relied 
on  for  recommendation  of  the  Partial 
deletion  from  the  NPL  are  available  to 
the  public  in  the  information 
repositories. 

E.  Proposed  Action 

The  EPA,  with  conciurence  of  the 
State  of  Louisiana  (LDEQ),  has 
determined  that  Operable  Unit  4  (Moton 
Elementary  School,  including  Mugrauer 
Playground)  and  Operable  Unit  5 
(Groiuidwater)  pose  no  significant  threat 
to  public  health  or  the  environment; 
therefore,  no  remedial  measures  are 
appropriate.  In  accordance  with  EPA 
policy  on  partial  deletion  of  sites  listed 
on  the  National  Priorities  List,  EPA 
proposes  to  delete  0U4  and  0U5  from 
the  NPL. 

Dated:  January  26,  2000. 
Jerry  Clifford, 

Deputy  Regional  Administrator,  EPA  ^ 
Region  6. 
[FR  Doc.  00-2479  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  6S60-S0-f> 


DEPAFTTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety  ' 
Administration 

49  CFR  Parts  567  and  568 
[Docket  No.  NHTSA-99-5673] 
RIN  2127-AE27 

Vehicles  Built  in  Two  or  More  Stages 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  document  announces  the 
dates  of  the  public  meetings  of  the 
Negotiated  Rulemaking  Committee  on 
the  development  of  recommended 
amendments  to  the  existing  NHTSA 
regulations  (49  CFR  Part  567,  568) 


governing  the  certification  of  vehicles 
built  in  two  or  more  stages  to  the 
Federal  motor  vehicle  safety  standards 
(49  CFR  Part  571).  The  Committee  was 
established  imder  the  Federal  Advisory 
Committee  Act. 

DATES:  The  meetings  are  scheduled  as 
follows: 

1.  February  9-10,  2000. 

2.  March  7-8,  2000. 

3.  April  11-12,  2000. 

4.  May  17-18,  2000. 

5.  June  21-22,  2000. 
ADDRESSES:  The  first  meeting  of  the 
advisory  committee  will  take  place  at 
the  Hotel  Washington,  515  Fifteenth 
Street,  NW.,  and  will  begin  at  10  on 
February  9th.  Information  on  the 
location  of  subsequent  meetings  may  be 
obtained  from  NHTSA  two  weeks  before 
the  relevant  meeting  is  to  take  place. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  you  may  call  Charles 
Hott,  Office  of  Crashworthiness 
Standards,  at  202-366-4920. 

For  legal  issues,  you  may  call  Rebecca 
MacPherson,  Office  of  the  Chief 
Counsel,  at  202-366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  the  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  20,  1999,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  published  a  notice  of  intent  to 
establish  an  advisory  committee 
(Committee)  for  a  negotiated  rulemaking 
to  develop  recommendations  for 
regulations  governing  the  certification  of 
vehicles  built  in  two  or  more  stages.  The 
notice  requested  comment  on 
membership,  the  interests  affected  by 
the  rulemaking,  the  issues  that  the 
Committee  should  address,  and  the 
procedures  that  it  should  follow.  The 
reader  is  referred  to  that  notice  (64  FR 
27499)  for  further  information  on  these 
issues. 

On  December  14-15,  1999,  interested 
parties  attended  a  public  meeting  in 
Washington,  DC.  As  part  of  that 
meeting,  the  schedule  of  specific  dates 
for  holding  meetings  of  the  Advisory 
Committee  was  agreed  upon.  Meetings 
of  the  Committee  will  be  open  to  the 
public  so  that  individuals  who  are  not 
part  of  the  Committee  may  attend  and 
observe.  Any  person  attending  the 
Committee  meetings  may  address  the 
Committee,  if  time  permits,  or  file 
statements  with  the  Committee. 

n.  Authority 

5  U.S.C.  sections  561  St  seq.,  delegation  of 
authority  at  49  CFR  1.50.- 


5848 


Federal  Register /Vol.  65.  No.  25 /Monday,  February  7,  2000  /  Proposed  Rules 


Issued  on:  Fe  >ruary  2,  2000. 
Stephen  R.  Kra  zke, 

Acting  Associal  ?  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  00-27|7  Filed  2-2-00;  4:34  pm] 
BNJJNG  CODE  4«1M»-'> 


DEPARTMENT  OF  THE  INTERIOR 
Rah  and  Wlkiife  Service 

50  CFR  Part  1f7 
RIN  1018-AF5e 

Endangered  4nd  Threatened  Wildlife 
and  Planta;  Nbtlce  of  Withdrawal  of 
Releaaed  Study,  Submiealon  of  New 
Report,  and  (^ning  of  Comment 
Period  on  ttteiNew  Report  aa  K  Relatea 
to  the  PropoaM  Rule  to  Uetthe 
Alabama  Stuitpeon  aa  Endangered 


AGENCY:  Fish 
Interior. 

ACTION:  Proposed 
comment 


:  peri  3d 


imd  Wildlife  Service, 
rule;  opening  of 


summary:  We,  the  Fish  and  Wildlife 
Service,  give  i  lotice  that  we  are 
withdrawing  Consideration  of  Dr.  Steven 
Fains  1999  study,  "The  Development  of 
a  DNA  Procedure  for  the  Forensic 
Identification  jof  Caviar,"  from  the 
decision-making  process  associated 
with  the  proppsal  to  list  the  Alabama 
sturgeon  [Scaphirhynchus  suttkusi)  as 
endangered.  We  are  replacing  it  with  a 
report  relevant  to  the  Alabama  sturgeon 
listing  process.  The  report,  "Genetic 
Variation  in  tl  e  River  Sturgeon 
Scaphirhynch  is  (Acipenseridae)  as 
Inferred  from  Partial  mtDNA  Sequences 
of  Cytochrome  b,"  simimarizes 
information  from  the  retracted  study 
which  is  specific  only  to  the  Alabama 
sturgeon  and  its  relevancy  to  the 
proposed  listing.  We  are  accepting 
comments  related  specifically  to  the 
relationship  of  this  report,  as  it  pertains 
to  the  proposad  listing  of  the  Alabama 
sturgeon  as  endangered.  You  may  also 
provide  conuqents  concerning  our 
decision  to  withdraw  Dr.  Steven  Fain's 
1999  study,  "the  Development  of  a 
DNA  Procedure  for  the  Forensic 
Identification  jof  Caviar"  from  the 
decision-makJDg  process  for  listing  the 
Alabama  stur;  eon  as  endangered. 

DATES:  We  wi  1  accept  comments  imtil 
March  8,  200C . 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
one  of  several  methods.  You  may  mail 
or  hand-deliv(  ir  comments  to  the  Field 
Supervisor,  U  S.  Fish  and  Wildlife 
Service,  Mississippi  Field  Office,  6578 
Dogwood  View  Parkway,  Jackson, 


Mississippi  39213.  You  may  also 
comment  via  the  Internet  to  paul — 
hartfield@fws.gov.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
comment  procedures. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hartfield  (see"ADORESSES"  section), 
telephone  601/321-1125;  facsimile  601/ 
965-^340. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  26, 1999,  we  published  a 
rule  proposing  endangered  status  for  the 
Alabama  sturgeon  in  the  Federal 
Register  (64  FR  14676).  On  January  11, 
2000,  we  published  a  notice  in  the 
Federal  Register  (65  FR  1583),  to  reopen 
the  comment  period  through  February 
10,  2000,  to  make  available  for  comment 
Dr.  Steven  Fain's  1999  study,  "The 
Development  of  a  DNA  Procedure  for 
the  Forensic  Identification  of  Caviar." 
With  this  notice,  we  are  withdrawing 
from'  consideration  Dr.  Steven  Fain's 
1999  study,  "The  Development  of  a 
DNA  Procedtire  for  the  Forensic 
Identification  of  Caviar."  This  study 
describes  a  method  for  identifying  the 
species  source  of  stvirgeon/paddlefish 
caviar  in  international  trade  and 
includes  information  that  is  not  relevant 
to  the  decision  to  list  the  Alabama 
sturgeon  as  endangered.  Nonetheless, 
The  information  contained  in  that  study 
that  is  relevant  to  the  decision  to  list  the 
Alabama  sturgeon  is  summarized  in  this 
new  report,  "Genetic  Variation  in  the 
River  Sturgeon  Scaphirhynchus 
(Acipenseridae)  as  Inferred  from  Partial 
mtDNA  Sequences  of  Cytochrome  b." 
For  clarity  and  ease  of  understanding, 
we  have  added  this  new  report,  which 
describes  the  amount  of  genetic 
variation  observed  within  and  between 
species  of  the  genus  Scaphirhynchus, 
for  consideration  in  th^  decision-making 
process,  and  retracted  the  more  general 
report  that  covers  identification  of  the 
species  source  of  sturgeon/paddlefish 
caviar  in  international  trade. 

Public  Comments  Solicited 

We  request  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this  report 
and  its  relation  to  the  proposed  rule. 
You  may  also  provide  comments 
concerning  oiir  decision  to  withdraw  Dr. 
Steven  Fain's  1999  study,  "The 
Development  of  a  DNA  Procedure  for 
the  Forensic  Identification  of  Caviar" 
from  consideration  in  the  decision- 
making process  for  the  listing  of  the 
Alabama  sturgeon  as  endangered. 


Comment  Procedures 

Please  submit  Internet  comments  as 
an  ASCII  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attention: 
[Alabama  sturgeon]"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation 
from  the  system  that  we  have  received 
your  Internet  message,  contact  us 
directly  at  the  address  given  in  the 
ADDRESSES  section  or  by  telephone  at 
601/965-4900.  Finally,  you  may  also 
hand-deliver  comments  to  the  address 
given  in  the  ADDRESSES  Section.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  woiild  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  yoiu-  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
conunent.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  diuring  normal  business 
hours  at  the  above  address.  To  obtain 
copies  of  either  of  the  aforementioned 
reports,  you  can  download  or  print  one 
from  http://endangered.fws.gov/listing/ 
index.html  (under  Announcements)  or 
contact  Kelly  Bibb  at  404/679-7132 
(phone)  or  404/679-7081  (facsimile)  to 
receive  a  faxed  or  mailed  copy.  All 
questions  related  to  this  notice  should 
be  directed  to  Paul  Hartfield  at  the 
address  or  phone  number  listed  in  the 
ADDRESSES  section  of  this  notice. 
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The  authority  for  this  notice  is  the 

A^*^o'  Endangered  Species  Act  of  1973  {16 

The  primary  author  of  this  notice  is         U.S.C.  1531  et  seq.). 

Paul  Hartfield  (see  ADDRESSES  section). 


Dated:  Febmar>'  1,  2000. 
Sam  D.  Hamilton, 

Regional  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  00-2638  Filed  2-4-00;  8:45  am) 
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Notices 
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This  section  of  I  he  FEDERAL  REGISTER 
contains  docum  snts  other  than  mles  or 
proposed  rules  hat  are  applicable  to  the 
public  Notices  i  )f  heanngs  and  investigations, 
committee  meet  ings.  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTME^f^  OF  AGRICULTURE 


>r  0MB  Review; 
luest 


Submission  i 
Comment  Re 

February  1,  2C 

The  Depardnent  of  Agriculture  has 
submitted  tha  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Riluction  Act  of  1995, 
Public  Law  1(4-13.  Comments 
regarding  (a)  i  i^hether  the  collection  of 
information  ii  necessary  for  the  proper 
performance  (  f  the  functions  of  the 
agency,  inclui  ling  whether  the 
information  w  ill  have  practical  utility; 
(b)  the  accura  ;y  of  the  agency's  estimate 
of  burden  inc  uding  the  validity  of  the 
methodology  md  assumptions  used:  (c) 
ways  to  enhai  ce  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  /vays  to  minimize  the 
burden  of  the  collection  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
technology  sh  ould  be  addressed  to:  Desk 
Officer  for  Ag  iculture.  Office  of 
Information  apd  Regulatory  Affairs, 
Office  of  Mankgement  and  Budget 
(OMB),  Washington.  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO.  Mail  Si  op  7602,  Washington,  DC 
20250-6502.  (Comments  regarding  these 
information  ci  )llections  are  best  assured 
of  having  thei  r  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  iubmission(s)  may  be 
obtained  by  ci  illing  (202)  720-6746. 

An  agency  i  nay  not  conduct  or 
sponsor  a  coll  jction  of  information 
unless  the  col  ection  of  information 
displays  a  ciu  rently  valid  OMB  control 
number  and  t  le  agency  informs 
potential  pers  ans  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  n(  it  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  cut  rently  valid  OMB  control 
number. 


Rural  Utility  Service 

Title:  7  CFR  1773,  Policy  on  Audits  of 
RUS  Borrowers. 

OMB  Control  Number:  0572-0095. 

Summary  of  Collection:  Under  the 
authority  of  the  Rural  Electrification  Act 
of  1936  (ACT),  as  amended  7  U.S.C.  901 
et  seq.,  the  Administrator  is  authorized 
and  empowered  to  make  loans  imder 
certain  specified  circimistances.  As  a 
requirement  for  these  loans  the  Rural 
Utility  Service  (RUS)  mortgage  in 
Article  2,  Section  12,  requires  each 
Mortgagor  to  prepare  and  furnish 
financial  statements  to  RUS  at  least 
annually.  RUS,  in  representing  the 
Federal  Government  as  Mortgagee  and 
in  furthering  the  objectives  of  the  Act, 
relies  on  the  information  provided  by 
the  borrowers  in  their  financial 
statements  to  make  lending  decisions  as 
to  borrowers  credit  worthiness  and  to 
assure  that  loan  funds  are  approved, 
advanced  and  disbiu-sed  for  proper  Act 
purposes. 

Need  and  Use  of  the  Information: 
RUS  will  collect  information  to  evaluate 
borrowers'  financial  performance, 
determine  whether  ciurent  loans  are  at 
financial  risk,  and  determine  the  credit 
worthiness  of  futiire  losses.  If 
information  is  not  collected,  it  would 
delay  RUS'  analysis  of  the  borrowers' 
financial  strength,  thereby  adversely 
impacting  current  lending  decisions. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,800. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  20.374. 

Rural  Utility  Service 

Title:  7  CFR  1792,  Subpart  C— Seismic 
Safety  of  New  Building  Construction. 

OMB  Control  Number:  0572-0099. 

Summary  of  Collection :  Seismic 
hazards  present  a  serious  threat  to 
people  and  their  surroundings.  These 
hazards  exist  in  most  of  the  United 
States,  not  just  on  the  West  Coast. 
Unlike  hurricanes,  the  time  and  location 
of  earthquakes  cannot  be  predicted; 
most  earthquakes  strike  without 
warning  and,  if  of  substantial  strength, 
strike  with  great  destructive  forces.  To 
reduce  risks  to  life  and  property  from 
earthquakes  ..Congress  enacted  the 
Earthquake  Hazards  Reduction  Act  of 
1977  (Public  Law  95-124,  42  U.S.C. 
7701  et  seq.)  and  directed  the 


establishment  and  maintenance  of  an 
effective  earthquake  reduction  program. 
As  a  result,  the  National  Earthquake 
Hazards  Reduction  Program  (NEHRP) 
was  established.  The  objectives  of  the 
NEHRP  include  the  development  of 
technologically  and  economically 
feasible  design  and  construction 
methods  to  make  both  new  and  existing 
structiu^s  earthquake  resistant,  and  the 
development  and  promotion  of  model 
building  codes.  7  CFR  part  1792. 
subpart  C,  identifies  acceptable  seismic 
standards  which  must  be  employed  in 
new  building  construction  funded  by 
loans,  grants,  or  guarantees  made  by  the 
Rural  Utility  Service  (RUS)  or  the  Rural 
Telephone  Bank  (RTB)  or  through  lien 
accommodations  or  subordination's 
approved  by  RUS  or  RTB. 

Need  ana  Use  of  the  Information: 
RUS  will  collect  information  on  the 
project  designation  and  owners  name; 
name  of  the  architectural/engineering 
firm;  name  and  registration  number  (for 
the  State  in  which  the  building  project 
is  located)  of  the  certifying  architect  or 
engineer;  purpose  and  location  of  the 
facility;  seismic  factor  for  the  building 
location;  the  code  identity  and  date  of 
the  model  code  used  for  the  design  and 
construction  of  the  building  project(s); 
total  square  footage  of  the  building 
project;  total  cost  of  the  building  project; 
and  estimated  cost  of  the  structural 
systems  affected  by  the  requirements  of 
7  CFR  part  1792,  Subpart  C. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  100. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  225. 

Rural  Utility  Service 

Title:  Prospective  Large  Power 
Service. 

OMB  Confro;  Number;  0572-0001. 

Summary  of  Collection:  The  Rural 
Utilities  Service  (RUS)  is  a  credit  agency 
of  the  U.S.  Department  of  Agriculture.  It 
makes  mortgage  loans  and  loan 
guarantees  to  finance  electric, 
telecommunications,  and  water  and 
waste  water  facilities  in  rural  areas. 
Loan  programs  are  managed  in 
accordance  with  the  Rural 
Electrification  Act  (RE  Act)  of  1936,  7 
U.S.C.  901  et  seq.,  as  amended,  and  as 
prescribed  by  Office  of  Management  and 
Budget  (OMB)  Circular  A-129.  Policies 
for  Federal  Credit  Programs  and  Non- 
Tax  Receivables,  which  states  that 
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agencies  must,  based  on  a  review  of  a 
loan  application,  determine  that  an 
applicant  complies  with  statutory, 
regulatory,  and  administrative  eligibility 
requirements  for  loan  assistance.  RUS 
Form  1 70  is  used  to  obtain  information 
from  borrowers  on  contracts  that  the 
borrower  proposes  to  enter  into  for  a 
large  industrial  or  commercial  electric 
power  load,  specifically  setting  forth 
load  estimates  by  analyzing  market 
costs. 

Need  and  Use  of  the  Information: 
RUS  will  collect  information  to  show 
the  feasibility  of  providing  services  to 
prospective  large  power  consiuners; 
check  the  adequacy  of  rates  based  on  the 
amount  of  investment  in  facilities;  show 
the  method  used  to  obtain  funds  for 
financing  construction;  and  show 
contract  terms,  i.e.,  length  of  service, 
proposed  rate,  and  minimum  charge. 

Description  of  Respondents:  Not-for- 
profit  institutions. 

Number  of  Respondents:  5. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  22. 

Food  and  Nutrition  Service. 

Title:  Summer  Food  Service  Program 
Claim  for  Reimbursement. 

OMB  Control  Number:  0584-0041. 

Summary  of  Collection:  The  Summer 
Food  Service  Program  Claim  for 
Reimbursement  Form  is  used  to  collect 
meal  and  cost  data  from  sponsors  to 
determine  the  reimbursement 
entitlement  for  meals  served.  The  form 
is  sent  to  the  Food  and  Nutrition 
Service's  (FNS)  Regional  Offices  where 
it  is  entered  into  a  computerized 
payment  system.  The  pajrment  system 
computes  earnings  to  date  and  the 
number  of  meals  to  date  and  generates 
payments  for  the  amount  of  earnings  in 
excess  of  prior  advance  and  claim 
payments.  To  fulfill  the  earned 
reimbiusement  requirements  set  forth  in 
the  Summer  Food  Service  Program 
regulations  issued  by  the  Secretary  of 
Agriculture  {7  CFR  225.9),  the  meal  and 
cost  data  must  be  collected  on  the  FNS- 
143  claim  form. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  to  manage, 
plan,  evaluate,  and  account  for 
govenmient  resources.  The  reports  and 
records  are  required  to  ensure  the 
proper  and  judicious  use  of  public 
funds.  If  the  information  is  not  collected 
on  the  claim  form,  the  sponsor  could 
not  receive  reimbursement. 

Description  of  Respondents:  Not-for- 
profit  institutions. 

Number  of  Respondents:  530. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Other 
(Summer). 


Total  Burden  Hours:  1,193. 
Forest  Service 

Title:  Improve  Management  of  the 
Tongass  National  Forest  and  Service  to 
Local,  Regional,  and  National 
Customers. 

OMB  Control  Number:  0596-NEW. 

Summary  of  Collection:  The  Tongass 
National  Forest  encompasses  nearly  85 
percent  of  the  land  in  southeast  Alaska 
and  forms  the  basis  for  the  regional 
economy.  Commercial  fishing,  timber 
production,  mineral  extraction,  and  the 
quickly  growing  tourism  industry 
depend  on  the  renewable  and  non- 
renewable natural  resources  of  this 
national  forest.  Forest  plans  are  required 
by  the  National  Forest  Management  Act 
of  1976;  the  Alaska  National  Interest 
Conservation  Act  of  1980  requires 
evaluation  of  forest  plans  and  other  use 
actions  in  Alaska  that  may  affect 
subsistence  use  of  fish  and  wildlife.  The 
Forest  Service  (FS)  will  manage  the 
Tongass  National  Forest,  the  nation's 
largest  National  Forest,  over  the  next 
10-15  years.  Tourism,  expected  to 
continue  to  grow  at  10-20%  per  year  in 
coming  years,  is  beginning  to  tax  both 
the  natural  resources  and  the  resident 
communities  of  the  area.  The  Tongeiss 
Land  Management  Plan  recognized 
significant  changes  in  public  use  of  the 
forest  and  in  public  values  and  attitudes 
and  identified  the  information  need  to 
collect  relevant  socioeconomic  data. 
The  FS  will  collect  information  using  a 
study  survey. 

Need  and  Use  of  the  Information:  FS 
will  collect  information  to  identify 
needs  by  providing  information  on 
public  use  of  the  Tongass  National 
Forest  and  on  public  attitudes  and 
values  relevant  to  the  forest 
management  issues  that  are  likely  to  be 
important  in  coming  years.  The 
information  will  be  used  in  making 
regular  management  decisions  and  in 
developing  larger  scale  plans  for  the 
Tongass  National  Forest.  If  the 
information  is  not  collected,  FS 
decision-makers/will  lack  essential 
information. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  1600. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  800. 

Farm  Service  Agency 

Title:  Warehouse  Regulations  under 
USWA  and  Standards  for  Approval  of 
Warehouses. 

OMB  Control  Number:  0560-0120. 

Summary  of  Collection:  Section  4  of 
the  United  States  Warehouse  Act 
(USWA)  (7  U.S.C.  244)  states  that  the 


Secretary  of  Agriculture,  or  his 
designated  representative,  is  authorized, 
upon  application  to  him,  to  issue  to  any 
warehouseman  a  license  for  the  conduct 
of  a  warehouse  or  warehouses  in 
accordance  with  this  Act  and  such  rules 
and  regulations  as  may  be  hereunder: 
PROVIDED,  that  each  such  warehouse 
be  found  suitable  for  the  proper  storage 
of  the  particular  agricultural  product  or 
products  for  which  a  license  is  applied 
for,  and  that  such  warehousemen  agree, 
as  a  condition  to  the  granting  of  the 
license,  to  comply  with  and  abide  by  all 
the  terms  of  this  act  and  the  rules  and 
regulations  prescribed  hereunder.  The 
USWA  is  administered  by  the  Farm 
Service  Agency  (FSA).  Although  there 
are  several  warehouse  types  covered 
under  the  USWA,  the  reporting 
requirements  within  a  particular 
warehouse  type  are  essentially  the  same 
as  those  across  all  warehouse  types  and, 
with  some  exceptions,  the  forms  are 
used  bilaterally;  that  is,  they  are  used 
for  both  USWA  licensing  and 
Conmiodity  Credit  Corporation 
purposes.  The  forms  are  furnished  to 
interested  warehousemen/warehouse 
operators  or  used  by  the  warehouse 
examiners  employed  by  FSA  to  secure 
and  record  information  about  the 
warehouseman/warehouse  operators 
and  the  warehouse.  FSA  will  collect 
information  using  several  forms. 

Need  And  Use  of  the  Information: 
FSA  will  collect  Information  (1)  to 
determine  whether  or  not  the  warehouse 
and  the  warehouseman/warehouse 
operator  making  application  for 
licensing  and/or  approval  meets 
applicable  stanflards;  (2)  to  issue  such 
licensed  or  approvals'  (3)  to  determine, 
once  licenses  or  approved,  that  the 
licensee  or  warehouse  operator 
continues  to  meet  such  standards  and  is 
conforming  to  regulatory  or  contractual 
obligations;  (4)  to  determine  that  the 
stored  commodity  is  in  good  condition; 
and  (5)  to  determine  that  the  licensee  or 
warehouse  operator  is  storing  the 
commodity  for  which  licensed  or 
approved  in  a  safe  and  prudent  manner. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  4,500. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Annually;  Other  (daily  record). 

Total  Burden  Hours:  15,151. 

Food  and  Nutrition  Service 

Title:  7  CFR  Part  220  School  Breakfast 
Program. 

OMB  Control  Number:  0584-0012. 

Summary  of  Collection:  Section  4  of 
the  Child  Nutrition  Act  (CNA)  of  1966, 
as  amended,  authorizes  the  School 
Breakfast  Program  (SBP).  The  Food  and 
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Nutrition  Ser  ice  (FNS)  administers  the 
School  Break  ast  Program  on  behalf  of 
the  Secretary  sf  Agricultxire  so  that 
needy  childre  a  may  receive  their 
breakfasts  fre#  or  at  a  reduced  price. 
Although  supervised  by  FNS,  the  SBP  is 
delivered  thrt  ugh  State  agencies  and 
school  food  ai  ithorities.  FNS  must 
collect  informjation  at  regular  intervals 
from  these  organizations  to  determine 
eligibility  and  to  determine  the  number 
of  meals  servad  and  the  amoimt  of 
reimbursemeot  due.  FNS  also  requires 
that  certain  records  be  maintained  as 
directed  by  this  CNA  and  associated 
regulations.    I 

Need  and  llfse  of  the  Information: 
School  food  authorities  provide 
information  tQ  State  agencies.  The  State 
agencies  repoH  to  FNS.  FNS  uses  the 
information  submitted  to  determine  the 
amount  of  fui^ds  to  be  reimbursed, 
evaluate  and  ^djust  program  operations, 
and  to  develob  projections  for  future 
program  open  itions. 

Description  of  Respondents:  State, 
Local,  or  Tribid  Government, 
Individuals  oi  household.  Business  or 
other  for-profi  t.  Not-for-profit 
institutions,  F  ederal  Government. 

Number  of  Bespondents:  81,748. 

Frequency  6f  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly;  Monthly;  Annually;  Other. 

Total  Rurden  Hours:  4,894.701. 

Nancy  B.  StemBerg, 

Departmental  C  Jearance  Officer. 

(FR  Doc.  00-26  9  Filed  2-4-00;  8:45  am] 

BtLUNQ  CODE  341  1-01-M 


DEPARTMEN  T  OF  AGRICULTURE 

Agricultural  Mariteting  Service 
[Docket  No.  FVbo-932-4  NC] 

Notice  of  Rec^est  for  Extension  of  a 
Currently  Ap()roved  Information 
Collection 


AGENCY 

USDA. 

action:  Notic(  I 
conunents 


Agric  ultural  Marketing  Service, 
and  request  for 


SUMMARY:  In  a  ccordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  thi  <  Agricultiu-al  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  i  currently  approved 
information  ci  dlection  for  Olives  Grown 
in  California,  Marketing  Order  932. 
DATES:  Comm  mts  on  this  notice  must  be 
received  by  A  iril  7,  2000.  to  be  assured 
of  consideratipn. 
AOOmONAL 
Contact  Carol 


INFORMATION! 


OR  COMMENTS: 

ne  Thorpe,  Marketing 


Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  Telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698;  or  E-mail: 
moab.  docketclerk@usda.gov. 

Small  businesses  may  request 
information  on  this  notice  by  contacting 
Jay  Guerber,  Regulatory  Fciimess 
Representative,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491.  Fax:  (202)  720-5698.  or  E-mail: 
Jay.Gerber@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Olives  Grown  in  California, 
Marketing  Order  932. 

0\fB  Number:  0581-0142. 

Expiration  Date  of  Approval:  October 
31.  2000. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Marketing  order  programs 
provide  an  opportimity  for  producers  of 
fresh  froiits,  vegetables,  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  caimot  be  solved 
individually.  Order  regulations  help 
ensure  adequate  supplies  of  good 
quality  product  and  adequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937  (Act), 
as  amended  (7  U.S.C.  601-674), 
marketing  order  programs  are 
established  if  fovored  by  producers  in 
referenda.  The  handling  of  the 
commodity  is  regulated.  The  Secretary 
of  Agriculture  is  authorized  to  oversee 
order  operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  frt)m  each  commodity 
industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act,  to  provide  the  respondents  the  type 
of  service  they  request,  and  to 
administer  the  California  olive 
marketing  order  program,  which  has 
been  operating  since  1965. 

The  California  olive  marketing  order 
authorizes  the  issuance  of  quality,  size, 
and  inspection  requirements.  The  order 
also  has  authority  for  research  and 
development  projects,  including  paid 
advertising.  Pursuant  to  section  8e  of 
the  Act,  import  grade  and  size 
requirements  are  implemented  on  olives 
imported  into  the  United  States. 

The  order  and  its  rules  and 
regulations  authorize  the  California 
Olive  Committee  (committee),  the 
agency  responsible  for  local 


administration  of  the  order,  to  require 
handlers  and  producers  to  submit 
certain  information.  Much  of  this 
information  is  compiled  in  aggregate 
and  provided  to  the  industry  to  assist  in 
marketing  decisions. 

The  committee  has  developed  forms 
as  a  means  for  persons  to  file  required 
information  with  the  committee  relating 
to  olive  supplies,  shipments, 
dispositions,  and  other  information 
necessary  to  effectively  carry  out  the 
purpose  of  the  Act  and  the  order. 
California  olives  are  shipped  year-round 
and  these  forms  are  used  accordingly.  A 
USDA  form  is  used  to  allow  growers  to 
vote  on  amendments  to  or  continuance 
of  the  order. 

Formal  rulemaking  amendments  to 
the  order  must  be  approved  in  referenda 
conducted  by  the  Secretary.  Also,  the 
Secretary  may  conduct  a  continuance 
referendiun  to  determine  industry 
support  for  continuation  of  the  order. 
Handlers  are  asked  to  sign  an  agreement 
to  indicate  their  wiUingness  to  abide  by 
the  provisions  of  the  order  whenever  the 
order  is  amended.  These  forms  are 
included  in  this  reauest. 

All  the  forms  unaer  this  program 
require  the  minimum  information 
necessary  to  effectively  carry  out  the 
requirements  of  the  order,  and  their  use 
is  necessary  to  fulfill  the  intent  of  the 
Act  as  expressed  in  the  order. 

The  information  collected  would  be 
used  only  by  authorized  representatives 
of  the  USDA,  including  AMS,  Fruit  and 
Vegetable  Programs'  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  conmaittee.  Authorized 
committee  employees  and  the  industry 
are  the  primary  users  of  the  information 
and  AMS  is  the  secondary  user. 

Estimate  of  Rurden:  Puolic  reporting 
biu-den  for  this  collection  of  information 
is  estimated  to  average  .28  hour  per 
response. 

Respondents:  California  olive 
handlers  and  growers. 

Estimated  Number  of  Respondents: 
692. 

Estimated  Number  of  Responses  per 
Respondent:  20. 

Estimated  Total  Annual  Burden  on 
Respondents:  3881  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
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burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  reference  OMB  No. 
0581-0142  and  California  Olive 
Marketing  Order  No.  932,  and  be  sent  to 
Docket  Clerk,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  P.O.  Box  96456, 
Room  2525-S,  Washington,  DC  20090- 
6456;  Fax:  (202)  720-5698;  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address  and 
will  become  a  matter  of  public  record. 

All  responses  to  this  notice  will  be 
simimarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  January  31,  2000. 

Robert  C.  Keeney, 

Deputy  Administrator.  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  00-2691  Filed  2-1-00;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[AMS-OO-02] 

Guidelines  for  AMS  Oversight  of 
Commodity  Research  and  Promotion 
Programs 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice;  extension  of  comment 
period. 

summary:  The  Department  of 
Agriculture  (USDA)  is  extending  the 
comment  period  for  notice  seeking 
comments  on  the  "Guidelines  for  AMS 
Oversight  of  Commodity  Research  and 
Promotion  Programs"  (Guidelines).  The 
extension  will  provide  interested 
persons  with  additional  time  in  which 
to  prepare  and  submit  comments  on  the 
notice. 

DATES:  Comments  must  be  received  on 
or  before  Jime  30,  2000. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  notice  to:  Barbara  C. 
Robinson,  Deputy  Associate 
Administrator,  Room  3069  South  Bldg., 
U.S.  Department  of  Agricultiue,  AMS, 
OA,  Washington,  D.C.  20250;  telephone 
(202)  720-4276;  fax  (202)  690-3967. 
Comments  should  be  submitted  in 
triplicate  and  will  be  made  available  for 
public  inspection  at  the  above  address 


during  regular  business  hours. 
Comments  may  also  be  submitted 
electronically  to: 
public.comments@usda.gov.  All 
comments  should  indicate  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register.  A 
copy  of  this  notice  may  be  found  at: 
www.AMS.USDA.Gov/R&P/. 

SUPPLEMENTARY  INFORMATION:  On 

December  17,  1999,  we  published  in  the 
Federal  Register  Doc.  99-32730,  a 
notice  seeking  comments  on  the 
Guidelines.  Comments  were  to  be 
received  on  or  before  March  17,  2000. 
The  notice  was  authorized  under  the 
following  Federal  statutes:  the  Beef 
Promotion  and  Research  (7  U.S.C.  2901- 
2911];  the  Canola  and  Rapeseed 
Research,  Promotion,  and  Consumer 
hiformation  Act  [7  U.S.C.  7441-7452]; 
the  Conunodity  Promotion,  Research, 
and  Information  Act  of  1996  (7  U.S.C. 
7411-7425);  the  Cotton  Research  and 
Promotion  Act  [7  U.S.C.  2101-2118);  the 
Dairy  Production  Stabilization  Act  of 
1983  [7  U.S.C.  4501-4513);  the  Egg 
Research  and  Consumer  Information  Act 
[7  U.S.C.  2701-2718);  the  Floral 
Research  and  Consumer  Information  Act 
[7  U.S.C.  4301-4319);  the  Fluid  Milk 
Promotion  Act  of  1990  (7  U.S.C.  6401- 
6417);  the  Fresh  Cut  Flowers  and  Fresh 
Cut  Greens  Promotion  and  Consiuner 
Information  Act  [7  U.S.C.  6801-6814); 
the  Honey  Research,  Promotion,  and 
Consumer  Information  Act,  as  amended 
(7  U.S.C.  4601-4612);  the  Lime 
Research,  Promotion,  and  Consumer 
Information  Act,  as  amended  [7  U.S.C. 
6201-6212);  the  Mushroom  Promotion, 
Research,  and  Consumer  Information 
Act  of  1990  [7  U.S.C.  6101-6112);  the 
National  Kiwifruit  Research,  Promotion, 
and  Consumer  Information  Act  [7  U.S.C. 
7461-7473);  the  Pecan  Promotion  and 
Research  Act  of  1990  [7  U.S.C.  6001- 
6013];  the  Popcorn  Promotion, 
Research,  and  Consumer  Information 
Act  [7  U.S.C.  7481-7491);  the  Pork 
Promotion,  Research,  and  Consumer 
Information  Act  [7  U.S.C.  4801-4819); 
the  Potato  Research  and  Promotion  Act, 
as  amended  [7  U.S.C.  2611-2627);  the 
Sheep  Promotion,  Research,  and 
Information  Act  of  1994  [7  U.S.C.  7101- 
7111);  the  Soybean  Promotion, 
Research,  and  Consumer  Information 
Act  [7  U.S.C.  6301-6311);  the 
Watermelon  Research  and  Promotion 
Act,  as  amended  [7  U.S.C.  4901-4916); 
and  the  Wheat  and  Wheat  Foods 
Research  and  Nutrition  Education  Act  [7 
U.S.C.  3401-3417). 

There  are  currently  13  active 
programs  under  these  statutes:  beef, 
cotton,  dairy,  eggs,  fluid  milk,  honey. 


mushrooms,  peanuts,  popcorn,  pork, 
potatoes,  soybeans,  and  watermelons. 

USDA's  Agricultiiral  Marketing 
Service  (AMS)  developed  the  guidelines 
to  facilitate  uniform  oversight  of  these 
and  any  future  national  research  and 
promotion  programs.  The  guidelines  are 
part  of  the  findings  and 
recommendations  of  the  Research  and 
Promotion  Task  Force  (task  force)  that 
was  created  by  Secretary  Glickman  in 
November  1998.  The  task  force  held  a 
pubhc  meeting  in  March  1999  and  held 
several  working  meetings  to  review  the 
oversight  responsibilities  of  AMS  and 
board  opyerations. 

In  response  to  requests  from  several 
organizations  for  additional  time  to 
comment,  we  are  extending  the 
comment  period  until  June  30,  2000. 
This  action  will  allow  interested  groups, 
individuals,  and  other  entities 
additional  time  to  prepare  and  submit 
coounents. 

Dated:  February  1.  2000. 

Kathleen  A.  Nferrigan, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  00-2690  Filed  2-t-OO;  8:45  am] 

BtLUNQ  CODE  3410-02-f> 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Alabama  Electric  Cooperative;  Notice 
of  Finding  of  No  Significant  Impact 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 


SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  request  from 
Alabama  Electric  Cooperative  for 
financing  assistance  to  finance  the 
construction  of  the  a  496  megawatt 
combined  cycle  electric  generation  plant 
in  Covington  Coimty,  Alabama. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff,  RUS,  Stop  1571, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-1571,  telephone 
(202)  720-0468,  e-mail  at 
bquigel@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  plant  will  be  constructed  on  a 
site  adjacent  to  the  existing  Alabama 
Electric  Cooperative's  McWilliams  Plant 
located  near  Gantt  in  Covington  County, 
Alabama.  It  will  be  made  up  of  two 
combustion  turbines  which  have  the 
potential  to  generate  166  megawatts 
each.  The  exhaust  gas  from  each 
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urbine  will  be  fed  to  a  heat 
generator.  The  output 
recovery  steam  generator 
a  single  steam  turbine  that 
tial  to  generate  164 

heat  recover  steam 
1  incorporate  a  selective 
system  to  remove 
from  the  combustion 
gas.  The  combustion 
will  be  shop-built  and 
site  as  modules  that  will 
I  )n  steel-reinforced  concrete 
Related  improvements  will 
4onstruction  of  a  new 
station  and  an 
kV  transmission  line 
the  Gantt  Plant  and  the 
^  Station.  The  Southeast 
District  will  construct  a 
20-inch  diameter  natural 
from  Flomaton.  Alabama, 
iite  to  provide  the  natural 
the  plant.  RUS  will  not 
;ing  assistance  for  the 
ipeline. 
1  environmental 
the  project,  RUS  has 
the  construction  and 
496  megawatt  plant  at 
would  have  no  significant 
quality  of  the  human 
Therefore,  RUS  will  not 
environmental  impact 
its  action  related  to  this 
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FONSI  are  available 
the  address  provided 
Mike  Noel,  Alabama 
Cooberative.  P.O.  Box  550. 
i  ilabama  36420-0550, 
34)  427-3248.  Mike's  e-mail 
r  iike.noel@powersouth.com. 


31.  2000. 
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DEPARTME  NT  OF  COMMERCE 
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Request 
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;ubmitted  to  the  Office  of 
and  Budget  (OMB)  for 
following  proposal  for 
information  under  the 
the  Paperwork  Reduction 
:.  chapter  35). 
.S.  Census  Bureau. 
Panel  of  the  Survey  of 
Program  Participation, 
Modules. 
Nu'bibeiisj:  SIPP-20205{L), 
lutomated  instrument. 
Number:  0607- 


Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  25.467  hours. 

Number  of  Respondents:  26,250. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  IJses:  The  Census  Bureau 
conducts  the  Survey  of  Income  and 
Program  Participation  (SIPP)  to  collect 
information  concerning  the  distribution 
of  income  received  directly  as  money  or 
indirectly  as  in-kind  benefits.  SIPP  data 
are  use  by  economic  policjonakers,  the 
Congress,  state  and  local  governments, 
and  Federal  agencies  that  administer 
social  welfare  and  transfer  payment 
programs  such  as  the  Department  of 
Health  and  Human  Services,  the 
Department  of  Housing  and  Urban 
Development,  and  the  Department  of 
Agriculture. 

The  SIPP  is  a  longitudinal  survey,  in 
that  households  in  the  panel  are 
interviewed  at  4-month  intervals  or 
waves  over  the  life  of  the  panel.  The 
duration  of  a  panel  is  typically  3  to  4 
years.  The  length  of  the  2000  SIPP  Panel 
is  subject  to  the  approval  of  budget 
initiatives  but  is  currently  scheduled  for 
one  year  and  will  include  three  waves 
of  interviews. 

The  survey  is  molded  around  a 
central  core  of  labor  force  and  income 
questions,  health  insurance  questions, 
and  questions  concerning  government 
program  participation  that  remain  fixed 
throughout  the  life  of  the  panel.  The 
core  questions  are  asked  at  Wave  1  and 
are  updated  during  subsequent 
interviews.  The  core  is  supplemented 
with  additional  questions  or  topical 
modules  designed  to  answer  specific 
needs. 

This  request  is  for  clearance  of  the 
topical  modules  for  Wave  2.  The  core 
questionnaire  and  topical  modules  for 
Wave  1  were  cleared  previously.  The 
topical  modules  for  Wave  2  are:  Work 
Disability.  Education  and  Training 
History,  Marital  History,  Fertility 
History,  Migration  History  ..and 
Household  Relationships.  Wave  2 
interviews  will  be  conducted  from  June 
through  September  2000.  Additionally, 
a  reinterview  for  quality  control 
purposes  will  be  conducted  with  a  small 
sub-sample  of  respondents  throughout 
the  life  of  the  panel. 

Affected  Public:  Individuals  or 
households. 
Frequency:  Every  4  months. 
Respondent's  Obligation:  Volimtary. 

Legal  Authority:  Title  13  U.S.C.  Section 
182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 


DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
room  5033. 14th  and  Constitution 
Avenue,  N\N,  Washington,  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  31,  2000. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  00-2633  Filed  2-  4-00;  8:45  am] 

BILUNG  CODE  3510-13-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-403-802] 

Final  Results  of  Expedited  Sunset 
Review:  Fresh  and  Chilled  Atlantic 
Salmon  From  Norway 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Expedited  Sunset  Review:  Fresh  and 
Chilled  Atlantic  Salmon  from  Norway. 

summary:  On  July  1. 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  countervailing  duty  order  on  fresh 
and  chilled  Atlantic  salmon  from 
Norway  (64  FR  35588)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  On  the  basis  of 
a  notice  of  intent  to  participate  and 
adequate  substantive  comments  filed  on 
behalf  of  domestic  interested  parties,  as 
well  as  inadequate  response  (in  this 
case,  no  response)  from  respondent 
interested  parties,  the  Department 
determined  to  conduct  an  expedited 
(120  day)  review.  As  a  result  of  this 
review,  the  Department  finds  that 
termination  of  the  countervailing  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  a 
countervailable  subsidy.  The  net 
countervailable  subsidy  and  the  nature 
of  the  subsidy  are  identified  in  the  Final 
Results  of  Review  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  &  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1930  or  (202)  482- 
1560,  respectively. 
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EFFECTIVE  DATE:  February  7,  2000. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  ("Sunset 
Regulations"),  and  in  19  CFR  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Pohcy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  {"Sunset  Policy 
Bulletin"). 


Scope 

The  product  covered  by  the 
coxmtervailing  duty  order  is  the  species 
Atlantic  salmon  (Salmon  Salar) 
marketed  as  specified  herein;  the  order 
excludes  all  other  species  of  salmon: 
Danube  salmon.  Chinook  (also  called 
"king"  or  "quinnat"),  Coho  ("silver"), 
Sockeye  ("redfish"  or  "blueback"), 
Humpback  ("pink")  and  Chum  ("dog"). 
Atlantic  salmon  is  a  whole  or  nearly- 
whole  fish,  typically  (but  not 
necessarily)  marketed  gutted,  and 
cleaned,  with  the  head  on.  The  subject 
merchandise  is  typically  packed  in 
fresh-water  ice  ("chilled").  Excluded 
from  the  subject  merchandise  are  fillets, 
steaks  and  other  cuts  of  Atlantic  salmon. 
Also  excluded  are  frozen,  canned, 
smoked  or  otherwise  processed  Atlantic 
salmon.  Atlantic  salmon  was  classifiable 
imder  item  number  110.2045  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  ("TSUSA").  Prior  to  January 
1, 1990,  Atlantic  salmon  was  provided 
for  under  item  numbers  0302.0060.8 
and  0302.12.0065.3  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
("HTSUS")  (56  FR  7678,  February  25, 
1991).  Currently,  it  is  provided  for 
under  HTSUS  item  number 
0302.12.00.02.09.  The  subheadings 
above  are  provided  for  convenience  and 
customs  purposes.  The  written 
description  remains  dispositive. 

There  have  been  no  scope  rulings  for 
the  subject  order. 

History  of  the  Order 

On  February  25,  1991,  the  Department 
issued  a  final  determination  in  the 
countervailing  duty  investigation, 
covering  the  period  September  1, 1989, 
through  February  28, 1990.  The 
following  six  programs  were  found  to 


confer  coimtervailable  subsidies  on 
Norwegian  producers/exporters  of 
subject  merchandise:  (1)  Regional 
Development  Fund  Loans  and  Grants; 
(2)  National  Fishery  Bank  of  Norway 
Loans;  (3)  Regional  Capital  Tax 
Incentive;  (4)  Reduced  Payroll  Taxes;  (5) 
Advance  Depreciation  of  Business 
Assets;  and  (6)  Government  Bank  of 
Agricultural  Grants.  The  Department 
foimd  a  net  subsidy  of  2.27  percent  ad 
valorem  for  all  Norwegian  producers/ 
exporters  of  subject  merchandise. 

There  have  been  no  administrative 
reviews  of  this  coimtervailing  duty 
order. 

Background 

On  July  1, 1999.  the  Department 
initiated  a  sunset  review  of  the 
countervailing  duty  order  on  fresh  and 
chilled  Atlantic  salmon  from  Norway 
(64  FR  35588),  piursuant  to  section 
751(c)  of  the  Act.  The  Department 
received  a  Notice  of  hitent  to  Participate 
on  behalf  of  domestic  interested  parties 
within  the  deadline  (July  15,  1998) 
specified  in  §351.218(d)(l)(i)  of  the 
Sunset  Regulations.  Subsequently,  we 
received  a  complete  substantive 
response  to  the  notice  of  initiation  on 
August  2,  1999,  on  behalf  of  the 
Coalition  for  Fair  Atlantic  Salmon  Trade 
("FAST")  and  the  following  individual 
members  of  FAST:  Atlantic  Salmon  of 
Maine,  Connors  Aquacultiu^,  Inc.,  DE 
Salmon,  Inc.,  Island  Aquaculture  Corp.. 
Maine  Aqua  Foods.  Inc.,  Maine  Coast 
Nordic,  Inc.,  Treats  Island  Fisheries,  and 
Trumpet  Island  Salmon  Farm,  Inc. 
(collectively,  "domestic  interested 
parties").  As  U.S.  producers  of  the 
subject  merchandise  and  a  business 
association  whose  members  are  U.S. 
producers  of  the  subject  merchandise, 
the  domestic  interested  parties  claim 
interested-party  status  imder  sections 
771(9)(C)  and  (F)  of  the  Act.  Without  a 
substantive  response  from  respondent 
interested  parties,  the  Department, 
pursuant  to  19  CFR  351.218  (e)(l)(ii)(C), 
determined  to  conduct  an  expedited 
(120-day)  review  of  this  order. 

In  accordance  with  751(c)(5)(C){v)  of 
the  Act,  the  Department  may  treat  a 
review  as  extraordinarily  complicated  if 
it  is  a  review  of  a  transition  order  (i.e.. 
an  order  in  effect  on  January  1,  1995). 
On  October  18,  1999,  the  Department 
determined  the  sunset  review  of  the 
countervailing  duty  order  on  fi^sh  and 
chilled  Atlantic  salmon  from  Norway  to 
be  extraordinarily  complicated,  and, 
therefore,  we  extended  the  time  limit  for 
completion  of  the  final  results  of  this 
review  until  not  later  than  January  27, 


2000,  in  accordance  with  section 
751(c)(5)(B)  of  the  Act.i 

Although  the  deadline  for  this 
determination  was  originally  January 
27,  2000.  due  to  the  Federal 
Government  shutdown  on  January  25 
and  26,  2000,  resulting  from  inclement 
weather,  the  timeframe  for  issuing  this 
determination  has  been  extended  by  one 
day. 

DeterrainadeB 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  is  conducting 
this  review  to  determine  whether 
termination  of  the  coimtervailing  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  a 
countervailable  subsidy.  Section  752(b) 
of  the  Act  provides  that,  in  making  this 
determination,  the  Department  shall 
consider  the  net  coimtervailable  subsidy 
determined  in  the  investigation  and 
subsequent  reviews,  and  whether  any 
change  in  the  program  which  gave  rise 
to  the  net  countervailable  subsidy  has 
occurred  and  is  likely  to  affect  that  net 
countervailable  subsidy.  Pursuant  to 
section  752(b)(3)  of  the  Act,  the      • 
Department  shall  provide  to  the 
Commission  the  net  countervailable 
subsidy  likely  to  prevail  if  the  order  is 
revoked.  In  addition,  consistent  with 
section  752(a)(6).  the  Department  shall 
provide  to  the  Commission  information 
concerning  the  nature  of  the  subsidy 
and  whether  it  is  a  subsidy  described  in 
Article  3  or  Article  6.1  of  the  1994  WTO 
Agreement  on  Subsidies  and 
Countervailing  Measures  ("Subsidies 
Agreement"). 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  a  countervailable  subsidy,  the  net 
countervailable  subsidy  likely  to  prevail 
if  the  order  is  revoked,  and  nature  of  the 
subsidy  are  discussed  below.  In 
addition,  the  domestic  interested 
parties'  comments  with  respect  to  each 
of  these  issues  are  addressed  within  the 
respective  sections. 

Continuation  or  Recurrence  of  a 
Countervailable  Subsidy 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  SAA,  H.R. 
Doc.  No.  103-316,  vol.  1  (1994).  the 
House  Report,  H.R.  Rep.  No.  103-826. 
pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues. 


•  See  Extension  of  Time  Limit  for  Final  Results  of 
Five-Year  Reviews.  64  FR  62167  (November  16. 
1999). 
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including  the  ijasis  for  likelihood 
determinationj.  The  Department 
clarified  that  djeterminations  of 
hkelihood  will  be  made  on  an  order- 
wide  basis  (sea  section  ni.A.2  of  the 
Sunset  Policy  bulletin).  Additionally, 
the  Department  normally  will  determine 
that  revocatiot  of  a  countervailing  duty 
order  is  likely  ;o  lead  to  continuation  or 
recurrence  of  a  countervailable  subsidy 
where  (a)  a  sul  sidy  program  continues, 
(b)  a  subsidy  program  has  been  only 
temporarily  suspended,  or  (c)  a  subsidy 
program  has  b(  sen  only  partially 
terminated  (sa?  section  III.A.S.a  of  the 
Sunset  Policy  i3ulletin).  Exceptions  to 
this  policy  are  provided  where  a 
company  has  i  long  record  of  not  using 
a  program  (sea  section  in.A.3.b  of  the 
Sunset  Policy  Bulletin). 

In  addition  w  considering  the 
guidance  on  likelihood  cited  above, 
section  75l(c)l4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  reciurence  of  a 
countervailabfe  subsidy  where  a 
respondent  interested  party  waives  its 
participation  in  the  sunset  review. 
Pursuant  to  the  SAA,  at  881,  in  a  simset 
review  of  a  co  mtervailing  duty  order, 
when  the  forei  gn  government  has 
waived  particfcation,  the  Department 
shall  concludgi  that  revocation  of  the 
order  would  be  likely  to  lead  to  a 
continuation  c  r  recurrence  of  a 
countervailable  subsidy  for  all 
respondent  in  erested  parties.^  In  the 
instemt  review ,  the  Department  did  not 
receive  a  resp(  tnse  from  the  foreign 
government  oi  any  other  respondent 
interested  party.  Pursuant  to 
351.218(d)(2)(|ii)  of  the  Sunset 
Regulations,  i  lis  constitutes  a  waiver  of 
participation. 

The  domest  c  interested  parties  argue 
that  revocatio:  i  of  the  countervailing 
duty  order  on  fresh  and  chilled  Atlantic 
salmon  from  I  lorway  likely  result  in 
continued  unfair  subsidization  by  the 
Government  of  Norway,  as  well  as 
material  injury  to  the  U.S.  industry. 
They  assert  tmt,  because  there  have 
been  no  administrative  reviews  of  the 
countervailing  duty  order  and  the 
Department  h  is  not  examined  the 
programs  furt  ler,  the  Government  of 
Norway  presi;  mably  continues  to 
subsidize  pro  iucers/exporters  of  subject 
merchandise 

The  domes  ic  interested  parties  also 
note  that  the  European  Commission,  in 
a  1996  counte  rvailing  duty 
investigation,  determined  that  the 
Government  (if  Norway  conferred 
countervailin  5  subsidies  amounting  to 
3.84  percent  ( id  valorem  on  producers/ 


2  See  19  CFR  3!  1.218(d)(2)(iv 


exporters  of  fresh  Atlantic  salmon  (see 
August  2, 1999,  Substantive  Response  of 
domestic  interested  parties  at  21).  The 
domestic  interested  parties  note  that  the 
European  Commission's  findings,  which 
investigated  subsidies  provided  to 
Norwegian  salmon  farmers  between  July 
1. 1995  and  July  31, 1996,  demonstrate 
that  the  Government  of  Norway  has 
continued  to  subsidize  its  domestic 
salmon  farming  industry  and  the 
amount  of  these  subsidies  has  increased 
since  the  D^artment's  1991  final 
affirmative  determination.  Id. 

The  Department  agrees  with  the 
domestic  interested  parties  that  because 
there  have  been  no  administrative 
reviews  of  this  order  and  no  evidence 
has  been  submitted  to  the  Department 
demonstrating  the  termination  of  the 
countervailable  programs,  it  is 
reasonable  to  assume  that  these 
programs  continue  to  exist  and  are 
utilized.  Moreover,  section  751(c)(4)(B) 
of  the  Act  provides  that  the  Department 
shall  determine  that  revocation  of  an 
order  is  likely  to  lead  to  continuation  or 
recurrence  of  a  countervailable  subsidy 
where  the  foreign  government  and/or  a 
respondent  interested  party  waives  its 
participation  in  the  sunset  review. 
Therefore,  because  we  assume 
coimtervailable  programs  continue  to 
exist,  the  foreign  government  and  other 
respondent  interested  parties  have 
waived  peirticipation  in  the  review,  and 
absent  any  argument  to  the  contrary,  the 
Department  concludes  that  revocation  of 
the  order  would  be  Likely  to  lead  to  a 
continuation  or  recurrence  of  a 
countervailable  subsidy  for  all 
respondent  interested  parties.^ 

Net  Countervailable  Subsidy 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that,  consistent  with 
the  SAA  and  House  Report,  the 
Department  normally  will  select  a  rate 
from  the  investigation  as  the  net 
countervailable  subsidy  likely  to  prevail 
if  the  order  is  revoked,  because  that  is 
the  only  calculated  rate  that  reflects  the 
behavior  of  exporters  and  foreign 
governments  without  the  discipline  of 
an  order  or  suspension  agreement  in 
place.  However,  this  rate  may  not  be  the 
most  appropriate  rate  if,  for  example, 
the  rate  was  derived  from  subsidy 
programs  which  were  foimd  in 
subsequent  reviews  to  be  terminated, 
there  has  been  a  program-wide  change, 
or  the  rate  ignores  a  program  found  to 
be  countervailable  in  a  subsequent 
administrative  review.* 

The  domestic  interested  parties,  citing 
the  SAA,  note  that  the  Adininistration 


intends  that  Commerce  normally  will 
select  the  rate  from  the  investigation, 
because  that  is  the  only  calculated  rate 
that  reflects  the  behavior  or  exporters 
and  foreign  governments  without  the 
discipline  of  an  order  in  place  (see 
August  2,  1999  Substantive  Response  of 
domestic  interested  parties  at  25).  The 
domestic  interested  parties  argue  that 
the  Department  should  determine  that 
the  net  countervailable  subsidy  likely  to 
prevail  is  2.27  percent,  the  rate  set  forth 
in  the  original  investigation. 

The  Department  agrees  with  the 
domestic  interested  parties.  The  rate 
determined  in  the  original  investigation 
was  2.27  percent  for  all  imports  of  fresh 
and  chilled  Atlantic  salmon  from 
Norway.  As  noted  above,  there  have 
been  no  administrative  reviews  of  the 
order.  Absent  administrative  review,  the 
Department  has  never  found  that 
substantive  changes  have  been  made  to 
the  programs  found  to  be 
countervailable.  Furthermore,  there  are 
no  other  U.S.  countervailable  duty 
proceedings  involving  Norway. 
Therefore,  since  there  is  no  evidence 
that  changes  have  been  made  to  any  of 
the  Norwegian  subsidy  programs,  and 
absent  any  argument  and  evidence  to 
the  contrary,  the  Department  determines 
that  a  net  coimtervailable  subsidy  of 
2.27  percent  would  be  likely  to  prevail 
if  the  order  were  revoked.  This  rate  is 
the  rate  for  all  producers  and  exporters 
of  subject  merchandise  from  Norway. 


3  See  19  CFR  351.218(d)(2)(iv). 

*  See  section  II1.B.3  of  the  Sunset  Policy  Bulletin 


Nature  of  the  Subsidy 

In  the  Sunset  Policy  Bulletin,  the 
Department  states  that,  consistent  with 
section  752(a)(6)  of  the  Act,  the 
Department  will  provide  to  the 
Commission  information  concerning  the 
nature  of  the  subsidy,  and  whether  the 
subsidy  is  a  subsidy  described  in  Article 
3  or  Article  6.1  of  the  Subsidies 
Agreement.  The  domestic  interested 
parties  did  not  address  this  issue  in 
their  substantive  response  of  August  2, 
1999. 

The  following  programs,  although  not 
falling  within  the  definition  of  an  export 
subsidy  under  Article  3.1(a)  of  the 
Subsidies  Agreement,  could  be  found  to 
be  inconsistent  with  Article  6  if  the  net 
countervailable  subsidy  exceeds  five 
percent,  as  measured  in  accordance 
with  Annex  IV  of  the  Subsidies 
Agreement.  The  Department,  however, 
has  no  information  with  which  to  make 
such  a  calculation,  nor  do  we  believe  it 
appropriate  to  attempt  such  a 
calculation  in  the  course  of  a  sunset 
review.  Rather,  we  are  providing  the 
Commission  with  the  following  program 
descriptions. 

Regional  Development  Fund  Loans 
and  Grants  (RDF).  The  RDF  provides 
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loan  guarantees,  long-term  loans,  and 
investment  and  business  development 
grants  to  producers  and  exporters 
located  only  in  specified  regions  of 
Norway  to  strengthen  the  economic  base 
and  to  increase  employment  in  regions 
with  low  levels  of  economic  activity. 
National  Fishery  Bank  of  Norway 
Loans  (NFB).  The  NFB  provided  loans 
for  the  financing  of  fish  farms  from  1974 
through  1987,  including  long-term  loans 
for  investment  in  production  eqiiipment 
and  buildings. 

Regional  Capital  Tax  Incentive.  The 
aim  of  the  Regional  Capital  Tax 
Incentive  is  to  encoiuage  investment  in 
regions  of  Norway  with  a  weak 
industrial  base  and  considerable 
imemployment.  Fimds  set  aside  by  the 
taxpayer  under  this  program  are 
deducted  fi-om  taxable  income  {at  a 
maximum  amoimt  of  15  percent),  and 
must  then  be  invested  in  capital  assets 
for  the  use  in  the  taxpayer's  own 
business. 

Reduced  Payroll  Taxes.  This  program 
aims  at  encoiu^ging  employment  of 
persons  living  in  underdeveloped 
regions  of  Norway.  Under  the  National 
Insurance  Act,  employers  are  liable  for 
the  payment  of  payroll  taxes  which  are 
based  on  a  percentage  of  the  wages  paid 
in  the  course  of  a  year.  However,  since 
1975,  the  amount  of  contributions  have 
been  geographically  differentiated 
depending  on  the  mimicipality  in  which 
the  employee  resides. 

Advance  Depreciation  of  Business 
Assets.  This  program  encourages 
investment  in  less-developed  areas  of 
Norway  by  allowing  companies  located 
in  selected  districts  of  the  coimtry  to 
claim  a  higher  rate  of  depreciation  in 
the  year  in  which  capital  assets  are 
acquired.  Eligible  companies, 
depending  on  their  location,  are  allowed 
to  take  a  first-year  deduction  of  either  25 
or  40  percent.  After  this  initial 
deduction,  the  producer  is  then  allowed 
to  take  the  standard  deduction  on  the 
remainder  of  the  depreciable  value  of 
the  asset. 

Government  Bank  of  Agriculture.  The 
Bank  administers  the  Norwegian  Fund 
of  Development  in  Agricultiu^  which 
was  established  to  create  supplemental 
income  and  employment  for  farmers. 
The  Bank  provides  both  long-term  loans 
and  interest-fi'ee  loans  and  grants  to  all 
agricultural  producers  throughout 
Norway,  however,  there  are  maximum 
levels  of  assistance  which  differ  by 
region. 


coimtervailable  subsidy  at  the  rate  listed 
below: 


Producer/exporter 

Net 

counten/ailable 

subsidy 

(percent) 

All  Producers/Exporters 
from  Norway 

2.27 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
countervailing  duty  order  woidd  likely 
lead  to  continuation  or  reciurence  of  a 


This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regidations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("simset")  review  and 
notice  are  in  accordance  with  sections 
751(c).  752,  and  777(i)(l)  of  the  Act. 

Dated:  January  28,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  00-2592  Filed  2-3-O0;  8:45  am] 
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CONGRESSIONAL  BUDGET  OFRCE 

Notice  Of  Transmittal  of  Sequestration 
Preview  Report  for  Fiscal  Year  2001  to 
the  Congress  and  the  Office  of 
Management  and  Budget 

Piusuant  to  section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)), 
the  Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its 
Sequestration  Preview  Report  for  Fiscal 
Year  2001  to  the  House  of 
Representatives,  the  Senate,  and  the 
Office  of  Management  and  Budget 

Dan  L.  Crippen, 

Director,  Congressional  Budget  Office. 
(FR  Doc.  00-2843  Filed  2-^1-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.132A-1] 

Centers  for  Independent  Living';  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2000 

Purpose  of  Program:  This  program 
provides  support  for  planning, 
conducting,  administering,  and 
evaluating  centers  for  independent 
living  (centers)  that  comply  with  the 


standards  and  assurances  in  section  725 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (Act),  consistent  with  the  State 
plan  for  establishing  a  statewide 
network  of  centers.  Centers  are 
consumer-controlled,  community-based, 
cross-disability,  nonresidential,  private 
nonprofit  agencies  that  are  designed  and 
operated  within  local  communities  by 
individuals  with  disabilities  and 
provide  an  array  of  independent  living 
(IL)  services. 

Eligible  Applicants:  To  be  eligible  to 
apply,  an  applicant  must — (a)  be  a 
consiuner-controlled,  community-based, 
cross-disability,  nonresidential,  private 
nonprofit  agency  as  defined  in  34  CFR' 
364.4(b);  (b)  have  the  power  and 
ai-  hority  to  meet  the  requirements  in  34' 
CF-R  366.2(a)(1);  (c)  be  able  to  plan, 
conduct,  administer,  and  evaluate  a 
center  for  independent  living  consistent 
with  the  requirements  of  section  725(b) 
and  (c)  of  the  Act  and  Subparts  F  and 
G  of  34  CFR  part  366;  and  (d)  either— 
(1)  not  cmrently  be  receiving  funds 
under  Part  C  of  Chapter  1  of  Title  VII  of 
the  Act;  or  (2)  propose  the  expansion  of 
an  existing  center  through  the 
establishment  of  a  separate  and 
complete  center  (except  that  the 
governing  board  of  the  existing  center 
may  serve  as  the  governing  board  of  the 
new  center)  in  a  different  geographical 
location.  Eligibility  under  this 
competition  is  limited  to  entities  that 
meet  the  requirements  of  34  CFR  366.24 
and  propose  to  serve  areas  that  are 
unserved  or  underserved  in  the  States 
and  territories  listed  under  Available 
Funds. 

Deadline  for  Transmittal  of 
Applications:  March  31,  2000. 

Deadline  for  Intergovernmental 
Review:  May  30,  2000. 

Applications  Available:  February  8, 
2000. 

Available  Funds:  $697,191  as 
distributed  in  the  following  manner: 

American  Samoa  $154,046 

Arizona  32,983 

California  124,582 

Guam  58,162 

Maryland  25,597 

New  York  77,043 

N.  Marianas 58,162 

Ohio  47.459    ' 

Texas  119.157 

Estimated  Range  of  Awards:  $25,597- 
$154,046. 

Estimated  Average  Size  of  Awards: 
$77,466. 

Estimated  Number  of  Awards:  1  per 
eligible  State. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 
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INFORMATION  CONTACT: 

U.S.  Department  of 
00  Maryland  Avenue,  SW., 
switzer  Building, 
DC  20202-2741. 
202)  401-3088.  If  you  use  a 
telecommuilications  device  for  the  deaf 
nay  call  the  Federal 
Relay  Service  (FIRS)  at  1- 


with  disabilities  may 
(Jocument  in  an  alternate 
Braille,  large  print,  audio- 
diskette)  on  request  to 
jerson  listed  in  the 
p  iragraph. 


(TDD),  you 

Information 

800-877-83139 

Indivi 
obtain  this 
format  (e.g., 
tape,  or  con  puter 
the  contact 
preceding 

Electronic  Access  To  this  Document 

You  may  i/iew  this  document,  as  well 
as  all  other  Department  of  Education 
documents  Dublished  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  I  'ormat  (PDF)  on  the  Internet 
at  either  of  he  following  sites: 
http://ocfo.i  jd.gov/fedreg.htm 
http://www  .ea.gov/news.html 
To  use  to  P  )F  you  must  have  the  Adobe 
Acrobat  Re;  ider  Program  with  Search, 
which  is  av  iilable  free  at  either  of  the 
sites.  If  you  have  questions 
the  PDF,  call  the  U.S. 
Printing  Office  (GPO),  toll 
8^8-293-6498;  or  in  the 

DC.  area  at  (202)  512-1530. 
)fficial  version  of  a  document  is 
published  in  the  Federal 
Internet  access  to  the  official 
Federal  Register  and  the  Code 
ations  is  available  on  GPO 


Ri  gula 


Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority: 

29  U.S.C.  796f,  796f-l,  796f-^,  and 
796f-5. 

Dated:  February  1,  2000. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

(FR  Doc.  00-2599  Filed  2-4-O0;  8:45  am] 

BILUNG  COOE  4001-01-M 


DEPARTMENT  OF  ENERGY 

Notice  of  Availability  of  Financial 
Assistance  Solicitation 

agency:  National  Energy  Technology 
Laboratory  (NETL).  U.S.  Department  of 
Energy  {DOE. 

ACTION:  Notice  of  availability  of 
financial  assistance  solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  DE-PS26-O0NT40777 
entitled  "High  Pressure  Combustion 
Kinetics".  The  Department  of  Energy 
annoimces  that  it  intends  to  conduct  a 
competitive  Program  Solicitation  and 
award  financial  assistance  (cooperative 
agreements)  to  U.S.  imiversities,  private 
energy  equipment  researchers, 
developers  or  manufacturers.  Teaming 
among  organizations  with  expertise  in 
energy  systems  development, 
computational  modeling,  and 
experimental  research  is  highly 
encouraged.  The  program  seeks  to 
obtain  reaction  kinetic  data  of  high 
pressure  (12-33  atmospheres)  and  high 
temperature  (1600-3000  °F)  combustion 
systems,  which  operate  in  reaction 
environments  ranging  from  sub- 
stoichiometric  to  oxygen  enhanced,  to 
serve  as  a  basis  for  development  of 
advanced  combustion  power  systems. 
Applications  will  be  subjected  to  review 
by  a  DOE  technical  panel,  and" awards 
will  be  made  to  a  limited  number  of 
applicants  based  on  a  scientific 
engineering  evaluation  of  the  responses 
received  to  determine  the  relative  merit 
of  the  approach  taken  in  response  to  this 
offering  by  the  DOE,  and  funding 
availability. 

DATES:  The  solicitation  will  be  available 
on  the  DOE/NETL's  Internet  address  at 
http://www.netl.doe.gov/business  on  or 
about  February  15,  2000.  The  closing 
date  for  submission  of  applications  will 
be  April  3,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  J.  Jaskolka,  MS  921-107.  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  Acquisition  and 
Assistance  Division,  P.O.  Box  10940, 


Pittsburgh  PA  15236-0940,  Telephone: 
(412)  386-6106,  FAX:  (412)  386-6137, 
E-mail:  jaskolka@netl.doe.gov. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Solicitation:  DE-PS26- 
00NT40777,  "High  Pressure  Combustion 
Kinetics". 

Objectives:  The  overall  objective  of 
Financial  Assistance  Solicitation  No. 
DE-PS26-00NT40777  is  to  obtain 
quantitative  kinetic  expressions 
required  for  flow  simulation,  design  and 
operation  of  high  pressure  (12-33  atm), 
high  temperature  (1600-3000  °F) 
•combustion  systems,  which  operate  in 
reaction  environments  ranging  from 
sub-stoichiometic  to  oxygen  enhanced, 
to  serve  as  a  basis  for  development  of 
advanced  combustion  power  systems. 

Eligibility:  Eligibility  for  participation 
in  this  Program  Solicitation  is 
unrestricted.  The  solicitation  will 
contain  a  complete  description  of  the 
technical  evaluation  factors  and  relative 
importance  of  each  factor. 

Areas  of  Interest:  Each  proposal 
(application)  submitted  in  response  to 
DE-PS26-00NT40777  must  focus  on 
qne  of  the  following  distinct  areas  of 
interest:  (1)  Suspension  fired 
combustion  systems  including 
pulverized  coal  and  cyclone  fired 
combustion  systems,  or  (2)  Fluidized 
bed  combustion  systems  including 
bubbling,  circulating,  and  transport 
fluidization  combustion  systems.  If  an 
offeror  is  interested  in  conducting 
research  in  more  than  one  area,  the 
offeror  must  submit  a  separate  proposal 
for  each  item. 

The  proposers  (applicants)  who  do 
the  best  job  of  focusing  and  integrating 
the  combustion  kinetics  experimental 
program  to  extend  and/or  develop 
computational  combustion  systems 
models  that  can  be  used  for  evaluation 
and  design  of  Vision  21  combustion 
systems  will  have  the  highest  potential 
for  acceptance.  The  proposals  that 
include  schematics  and  narrative 
descriptions  of  coal  fueled  energy  plants 
(power  and/or  transportation  fuels  and/ 
or  chemical)  that  include  combustion 
systems  that  have  a  high  potential  to 
meet  the  Vision  21  goals  referenced 
above  based  on  extension  of  the  state  of 
the  art  or  based  on  new  novel  systems 
approaches  are  sought.  The 
experimental  work  proposed  must  be  a 
product  for  the  extension  or 
development  of  a  specific  (proposer 
defined)  design  model  to  characterize 
combustion  systems  defined  in  the  areas 
of  interest  described  below. 

Awards:  DOE  anticipates  issuing 
financial  assistance  (cooperative 
agreements)  for  each  project  selected. 
DOE  reserves  the  right  to  support  or  not 


support,  with  or  without  discussion, 
any  or  all  applications  received  in 
whole  or  in  part,  and  to  determine  how 
many  awards  may  be  made  through  the 
solicitation  subject  to  funds  available  in 
this  fiscal  year.  Approximately 
$3,000,000  is  planned  for  this 
solicitation  over  a  three-year  period. 
The  total  estimated  DOE  hinding  is 
$1,000,000-$!  ,500,000  per  award.  Cost 
sharing  by  the  applicant  is  to  be  not  less 
than  20%  of  the  total  proposed  amount, 
and  may  consist  of  in-kind 
contributions. 

E-Mail  Notification  Process: 
Prospective  applicants  who  would  like 
to  be  notified  as  soon  as  the  solicitation 
is  available  should  register  at  http:// 
www.netl.doe.gov/business.  Provide 
your  E-mail  address  and  click  on  the 
"Coal  Conversion/Solid  Fuels 
Feedstocks"  technology  choice  located 
under  the  heading  "Fossil  Energy." 
Once  you  subscribe,  you  vdll  receive  an 
announcement  by  E-mail  that  the 
solicitation  has  been  released  to  the 
public.  Telephone  requests,  written 
requests,  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
will  not  be  accepted  and/or  honored. 
Applications  must  be  prepared  and 
submitted  in  accordance  with 
instructions  contained  in  the 
solicitation.  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 

Issued  in  Pittsburgh,  PA  on  January  25, 
2000. 

Dale  A.  Siciliano, 

Deputy  Director  Acquisition  and  Assistance 
Division. 

[FR  Doc.  00-2708  Filed  2^-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Computer  Software  Available  for 
License 

agency:  Office  of  General  Counsel, 
Department  of  Energy. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  the  following 
computer  software  is  available  for 
license:  EC-WEB  and  EC/EDI  Gateway 
small  purchase  software. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Hoffman,  Office  of  the 
Assistant  General  Coimsel  for 
Technology  Transfer  and  Intellectual 
Property,  U.S.  Department  of  Energy, 
1000  Independence  Avenue  S.W., 
Washington,  D.C.  20585;  Telephone 
(202) 586-2802. 


SUPPLEMENTARY  INFORMATION:  The 

above-captioned  computer  software  was 
prepared  by  a  DOE  contractor.  It  is  used 
to  assist  the  Department  in  making 
small  purchases.  The  software  is 
currently  in  need  of  revision,  and  the 
Department  is  looking  for  one  or  more 
private-sector  parties  who  will  revise 
and  maintain  the  software  at  their  own 
expense.  A  royalty  free,  worldwide, 
non-exclusive,  or  if  deemed  necessary, 
exclusive  copyright  license  will  be 
given  as  the  incentive.  The  Government 
will  retain  an  unlimited,  royalty  free, 
non-exclusive  license  in  the  original 
version  of  the  software,  and  will  receive 
a  Government-wide,  non-exclusive, 
world-wide,  royalty  free  license  to 
reproduce,  distribute  and  modify  the 
revised  version  prepared  by  the  selected 
exclusive  copyright  licensee.  The 
selected  private-sector  party  or  parties 
will  have  the  right  to  market  the 
software  to  non-Government  parties. 
Parties  will  be  given  45  calendar  days 
fi-om  the  date  of  this  Notice  to  contact 
the  Department.  After  the  period  for 
response  has  elapsed,  respondents  will 
be  sent  a  series  of  questions  on  their 
plans  for  revising  and  maintaining  the 
software,  and  under  what  terms  they 
would  make  it  available  to  the 
Govenunent.  DOE  will  then  decide 
which  party  or  parties  to  select. 

Issued  in  Washington,  DC,  on  February  1. 
2000. 

Paul  A.  Gottlieb, 

Assistant  General  Counsel  for  Technology 

Transfer  and  Intellectual  Property. 

(FR  Doc.  00-2704  Filed  2-4-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Los  Alamos 

AGENCY:  Department  of  Energy. 
.ACTION:  Notice  of  Open  Meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Los  Alamos.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
aimounced  in  the  Federal  Register. 
DATES:  Wednesday,  February  23,  2000 
6:00  p.m.-9:00  p.m. 

ADDRESSES:  Richard  E.  Lucemo 
Community  and  Recreation  Center,  404 
North  Paseo  de  Onate,  Espanola,  New 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

DuBois,  Northern  New  Mexico  Citizens' 


Advisory  Board,  1640  Old  Pecos  Trail. 
Suite  H,  Santa  Fe,  NM  87505.  Phone: 
505-989-1662;  Fax:  505-989-1752; E- 
mail:  adubois@doeaI.gov;  or  Internet 
http:www.nmcab.org 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 
Opening  Activities,  6:00  p.m.-6:30  p.m. 
PubHc  Conunent,  6:30  p.m.-7:00  p.m. 

Committee  Reports:  Environmental 
Restoration,  Monitoring  and 
Surveillance,  Waste  Management, 
Community  Outreach,  B,udget. 

Other  Board  business  wilf  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  vkrish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ann  DuBois  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximiun  of  5  minutes  to  present 
their  comments  at  the  beginning  of  the 
meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Pubhc  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.  Washington.  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  528  35th 
Street.  Los  Alamos.  NM  87544.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  a.m.  and  4:00  p.m.  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling 
Ann  DuBois  at  the  Board's  office 
address  or  telephone  number  listed 
above. 

Issued  at  Washington,  DC  on  February  1, 
2000. 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  00-2705  Filed  2-*-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Semi-Annual 
Chairs  Meetinc 

agency:  Department  of  Energy. 
action:  Noticd  of  Open  Meeting. 


SUMMARY:  Thi^  notice  announces  a 
meeting  of  the!  Environmental 
Management  S  ite-Specific  Advisory 
Board  (EM  SS-  ^B).  Semi -Annual  Chairs 
Meeting.  Fede  al  Advisory  Committee 
Act  (Pub.  L.  N).  92-463.  86  Stat.  770) 
requires  that  p  ublic  notice  of  these 
meetings  be  ai  inounced  in  the  Federal 
Register. 

DATES:  Friday]  February  18,  2000.  8:30 
a.m.-5:00  p.m  ;  Saturday.  February  19. 
2000.  8:00  a.ni  .-5:00  p.m. 
ADDRESSES:  Q  vanaugh's  on  the  Falls, 
475  River  Pari  way.  Idaho  Falls.  Idaho, 
800-325-400( 
FOR  FURTHER  II  FORMATION  CONTACT:  Fred 
Butterfield.  D(  iputy  Designated  Federal 
Officer.  U.S.  I  epartment  of  Energy, 
1000  Independence  Avenue,  SW. 
Washington  DC.  20585,  (202)  586-5542. 
SUPPLEMENTAL  Y  INFORMATION: 

Purpose  of  1  he  Board:  The  purpose  of 
the  Board  is  t(  i  make  recommendations 
to  DOE  and  iti  i  regulators  in  the  areas  of 
future  use,  cleanup  levels,  waste 
disposition  ar  d  cleanup  priorities. 

Tentative  Ag^da 


Friday, 
Chairs  Meetiiie 


February  18,  2000:  EM  SSAB 
(Day  1) 


m— Reg 


8:00-8:30  a. 

8:30-8:45  a 

Cook,  Mahage 
Operatioi  s 
Chair  of 
Honorabls 
Idaho  Fal(l 

8:45-8.50  a. 
(Martha 
Office  of 
Public 


Headquai  ters) 


ion 


8:50-9:00  a.n 

Meeting 

(Wendy 

Admini 
9:00-10:00  a 

Integrat: 

Huizeng 

Secretarj 

DispositiDn) 
10:00-10:15 
10:15-11:00 

Material! 

Huizengf) 
11:00  a.m.-l 

of  Stakeholder 

1999  SS.  IB 

Workshc  p 

Huizeng 


(gistration 
ml — Welcome  by  Ms.  Bev 
^  >T.  DOE  Idaho 
Office;  Mr.  Chuck  Rice, 
I  ^EL  CAB;  and  the 
Linda  Milam,  Mayor  of 
Is,  ID 
Introductory  remarks 
(Jrosland,  Director,  EM 
ntergoveriunental  and 
Accountability,  DOE- 


— EM  SSAB  Chairs 
'Rules  of  Engagement" 

Creen  Lowe,  INEEL  CAB 

si  rator/Facilitator) 
n — Update  on  EM 
I  Program  (Mr.  David 
.  Deputy  Assistant 
for  Integration  and 


m — Break 

,m — Integrated  Nuclear 

Management  Plan  (Dave 

45  a.m — Update  on  Status 
Questions  from  May 
Transportation 
Cincinnati.  OH  (Dave 


11:45  a.m.-l :00  p.m— Lunch 

1:00  p.m.-2:45  p.m— "Roimd-robin" 

general  issues  and  information 

exchange  among  local  EM  SSABs 

(SSAB  Chairs) 
2:45-3:00  p.m— Break 
3:00-4:00  p.m — Overview  of  the  FY 

2001  EM  Budget  and  discussion  of 

EM'S  2000  Paths  to  Closure  Process 

(Fred  Butterfield,  Office  of  Policy. 

Plaiming  &  Budget) 
4:00-^:45  p.m— Summary/Discussion: 

Oak  Ridge  Stewardship  Seminar 

(Oak  Ridge) 
4:45-5:00  p.m — Public  Comment  period 

(Wendy) 
5:00  p.m — Dinner  (on  your  own) 

Saturday,  February  19,  2000:  EM  SSAB 
Chairs  Meeting  (Day  2) 

8:00-9:00  a.m— DOE-EM  Informational 
and  Status  Updates  (Martha) 

•  Waste  Management  PEIS  and 
Disposal  Records  of  Decision 

•  PEIS  Lawsuit  Settlement 

•  Waste  Isolation  Pilot  Plant  (WIPP) 

•  NEPA  (EIS/EA)  Status  Updates 

•  Transportation  Protocols 
Standardization  Initiative 

•  DOE-EM  Reorganization 
ImplementationP='02'< 
9:00-10:00  a.m— Update/Discussion  on 

Draft  Revised  EM  SSAB  Guidance 
(Fred) 
10:00-10:30  a.m — Discussion: 

Determine  Interest  in  Offering  the 
EM  "Environmental  Laws  and 
Regulations"  Training  Course  for 
EM  SSAB  Chairs  at  next  SSAB 
Chairs'  Meeting  (Martha) 
10:30-11:00  a.m — New  Business/TBD 

(Martha) 
11:00-11:15  a.m— Public  conmient 

period  (Wendy) 
11:15-11:30  a.m— Break 
12:00  p.m — Closing  Remarks/Adjourn 

(Martha) 
12:00  p.m.-l:00  p.m— Lunch  (on  your 

own)P='02'< 
1:00-5:00  p.m — Opportimities  for 
informal  gatherings  of  EM  SSAB 
Chairs,  SSAB  Administrators/ 
Facilitators,  and  DOE  SSAB  Federal 
Coordinators 
5:00  p.m — Dinner  (on  your  own) 
(Agenda  topics  may  change  up  to  the 
day  of  the  meeting;  please  call  the  FOR 
FURTHER  INFORMATION  CONTACT  in  this 
notice  for  the  current  agenda)P='02'< 

Public  Participation:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  facilitator 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  presentations 
pertaining  to  agenda  items  should 
contact  the  Board  Chair  at  their  specific 
site,  or  Fred  Butterfield  at  the  address 
listed  above.  Requests  must  be  received 


5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Officer.  Martha 
Crosland,  and  the  Deputy  Designated 
Federal  Officer,  Fred  Butterfield,  U.S. 
Department  of  Energy,  are  empowered 
to  conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  This  notice  is  being  published 
less  than  15  days  before  the  date  of  the 
meeting  due  to  programmatic  issues  that 
had  to  be  resolved  prior  to  publication. 

Minutes:  A  written  summary  of  this 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190,  Forrestal  Building,  1000 
Independence  Avenue,  SW. 
Washington.  DC  20585  between  9:00 
a.m.  and  4:00  p.m.,  Monday-Friday, 
except  Federal  holidays.  The  meeting 
summary  will  also  be  available  by 
writing  the  EM-SSAB  Chair  or 
Designated  Deputy  Federal  Officer  of 
every  EM-SSAB  that  participated  in  the 
meeting. 

Issued  at  Washington.  DC  on  February  1. 
2000. 

Rachel  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 
|FR  Doc.  00-2706  Filed  2-4-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Representative 
Average  Unit  Costs  of  Energy 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Department  of 
Energy. 

ACTION:  Notice. 

SUMMARY:  In  this  notice,  the  Department 
of  Energy  (DOE  or  Department)  is 
forecasting  the  representative  average 
unit  costs  of  five  residential  energy 
sources  for  the  year  2000.  The  five 
sources  are  electricity,  natural  gas.  No. 
2  heating  oil,  propane,  and  kerosene. 
The  representative  unit  costs  of  these 
energy  sources  are  used  in  the  Energy 
Conservation  Program  for  Consumer 
Products,  established  by  PartB  of  Title 
III  of  the  Energy  Policy  and 
Conservation  Act. 
EFFECTIVE  DATE:  The  representative 
average  unit  costs  of  energy  contained 
in  this  notice  will  become  effective 
March  8.  2000  and  will  remain  in  effect 
until  further  notice. 
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FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Barry  P.  Berlin,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  EE-41, 1000  Independence 
Avenue,  SW,  Washington,  DC  20585- 
0121,  (202)  586-9127.  Eugene  Margolis, 
Esq.,  U.S.  Department  of  Energy,  Office 
of  General  Counsel,  Forrestal  Building, 
Mail  Station  GC-72, 1000  Independence 
Avenue,  SW,  Washington,  DC  20585- 
0103,  (202)  586-9507. 

SUPPLEMENTARY  INFORMATION:  Section 
323  of  the  EPCA  (Act)  ^  requires  that 
DOE  prescribe  test  procedures  for  the 
determination  of  the  estimated  annual 
operating  costs  or  other  measures  of 
energy  consumption  for  certain 
consumer  products  specified  in  the  Act. 
These  test  procedures  are  found  in  10 
CFR  Part  430,  Subpart  B.  ^ 

Section  323(b)  of  the  Act  requires  that 
the  estimated  annual  operating  costs  of 
a  covered  product  be  computed  from 
measurements  of  energy  use  in  a 
representative  average-use  cycle  and 
from  representative  average  unit  costs  of 
energy  needed  to  operate  such  product 
during  such  cycle.  The  section  further 


requires  DOE  to  provide  information 
regarding  the  representative  average 
unit  costs  of  energy  for  use  wherever 
such  costs  are  needed  to  perform 
calculations  in  accordance  with  the  test 
procedures.  Most  notably,  these  costs 
are  used  under  the  Federal  Trade 
Commission's  appliance  labeling 
program,  established  by  section  324  of 
the  Act,  and  in  connection  with 
advertisements  of  appliance  energy  use 
and  energy  costs,  which  are  covered  by 
section  323(c)  of  the  Act. 

The  Department  last  published 
representative  average  imit  costs  of 
residential  energy  for  use  in  the  Energy 
Conservation  Program  for  Consmner 
Products  Other  Than  Automobiles  on 
January  5, 1999.  (64  FR  487).  Effective 
March  8,  2000,  the  cost  figures 
published  on  January  5, 1999  will  be 
superseded  by  the  cost  figures  set  forth 
in  this  notice. 

The  Department's  Energy  Information 
Administration  (EIA)  has  developed  the 
2000  representative  average  unit  after- 
tax costs  of  electricity,  natural  gas.  No. 
2  heating  oil,  propane,  and  kerosene 
prices  foimd  in  this  notice.  The  cost 

Table  1  .—Representative  Average  Unit  Costs  of  Energy  for  Five 

[2000] 


projections  for  heating  oil,  electricity, 
and  natural  gas  are  found  in  the  fourth 
quarter.  1999,  EIA  Short-Term  Energy 
Outlook,  DOE/EIA-0226  (99/4Q),  and 
reflect  the  mid-price  scenario. 
Projections  for  residential  propane  and 
kerosene  prices  are  derived  from  their 
relative  prices  to  that  of  heating  oil, 
based  on  1998  averages  for  these  three 
fuels.  The  source  for  these  price  data  is 
the  September  1999,  Monthly  Energy- 
Review  (DOE/EIA-0035(99/09).  The 
Short-Term  Energy  Outlook  and  the 
Monthly  Energy  Review  are  available  at 
the  National  Energy  Information  Center, 
Forrestal  Building,  Room  lF-048, 1000 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-8800. 

We  provide  the  2000  representative 
average  imit  costs  in  Table  1  pursuant 
to  section  323(b)(4)  of  the  Act,  and  they 
will  become  effective  March  8,  2000. 
They  will  remain  in  effect  until  further 
notice. 

Issued  in  Washington,  DC,  on  February  2, 
2000. 

Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Residential  Energy  Sources 


Type  of  energy 


Electricity  

Natural  gas 

No.  2  Heating  Oil 

Propane 

Kerosene  


Per  million 
Btu' 


$23.53 

6.88 

7.86 

10.07 

8.44 


In  commonly  used  tenns 


8.03c/kWh2  ' 

68.8c/themT»  or  $7.07/MCF5  * 

$1 .09/gallon  ^  

92c/gallon  »  

$1.14/gallon9  


1  Btu  stands  for  British  thermal  units. 

2  kWh  stands  for  kilowatt  hour. 

3  1  kWh  =  3,412  Btu. 

••  1  therm  =  100,000  Btu.  Natural  gas  prices  include  taxes.  ^ 

5  MCF  stands  for  1 ,000  cubic  feet. 

6  For  the  purposes  of  this  fable,  one  cubic  foot  of  natural  gas  has  an  energy  equivalence  of  1  027  Btu 

'  For  the  purposes  of  this  table,  one  gallon  of  No.  2  heating  oil  has  an  energy  equivalence  of  'l  38  690  Btu 
»hor  the  purposes  of  this  table,  one  gallon  of  liquid  propane  has  an  energy  equivalence  of  91  333  Btu 
"For  the  purposes  of  this  table,  one  gallon  of  kerosene  has  an  energy  equivalence  of  135  000  Btu 


As  required  by  test  proce- 
dure 


$.0803/kWh 
.00000688/Bfu 
.00000786/Btu 
.00001 007/Btu 
.00000844/Btu 


(FR  Doc.  00-2707  Filed  2-4-00;  8:45  am) 

BILUNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

* 

Federal  Energy  Regulatory 
Commission 

[Dock^  No.  RPOO-1 5-001] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

February  1,  2000. 

Take  notice  that  on  January  24,  2000, 
CNG  Transmission  Corporation  (CNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volimie  No. 


1.  the  following  revised  tariff  sheets, 
with  an  effective  date  of  February  1, 
2000: 

Twenty-Eight  Revised  Sheet  No.  31 
Fifty-Fiftii  Revised  Sheet  No.  32 
Forty-Seventy  Revised  Sheet  No.  33 
Twenty-First  Revised  Sheet  No.  34 
Twenty-Fourth  Revised  Sheet  No.  35 
Third  Revised  Sheet  No.  130 
Fifth  Revised  Sheet  No.  346 
Fifth  Revised  Sheet  No.  347 
Fifth  Revised  Sheet  No.  348 
Fifth  Revised  Sheet  No.  349 
Seventh  Revised  SheetJ*Jo.  350A 
Third  Revised  Sheet  No.  380 


•  References  to  the  "Act"  refer  to  the  Energy 
Policy  and  Conservation  Act,  as  amended.  42  U.S.C 
6291-6309. 
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CNG  states  that  the  purpose  of  this 
filing  is  to  implement  the  Stipulation 
and  Agreeme  it  Amending  Rate  Case 
Settlement  fi  ed  October  5,  1999. 
(Settlement)  hat  was  approved  by  the 
Settlement  O  -der.  To  implement  the 
Settlement,  CNG  is  required  to  make 
two  types  of  i  ariff  revisions:  (1)  It  must 
reduce  its  rat  3s  as  required  by  the 
Settlement  fa  r  services  that  are  subject 
to  the  Transp  ortation  Cost  Rate 
Adjustment  (FCRA);  and  (2)  it  must 
revise  certain  tariff  language  that  is 
affected  by  tt  e  Settlement. 

CNG  states!  that  copies  of  its  letter  of 
transmittal  ai  id  enclosures  have  been 
served  upon  IJ^G's  customers  and 
interested  sta  te  commissions. 

Any  persoi  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Str<  et,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  th  e  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  prov  ded  in  Section  154.210  of 
the  Commiss  ion's  Regulations  Protests 
will  be  considered  by  the  Commission 
in  determini:  ig  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  p  arties  to  the  proceedings. 
Copies  of  thi  s  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  ii  the  Public  Reference 
Room.  This  1  iling  may  be  viewed  on  the 
web  at  http:/  'www.ferc.fed.us/online/ 
rims.htm  (ca.l  202-208-2222  for 
assistance). 

David  P.  Boer  ;ers. 

Secretary. 

[FR  Doc.  00-2  352  Filed  2^-00;  8:45  am] 

BIUJNO  CODE  6  17-01-M 


DEPARTME  fl"  OF  ENERGY 

Federal  Enet-gy  Regulatory 
Commission 

[Docltet  No.  1 M99-1-22-010] 

CNG  Transnisslon  Corporation;  Notice 
of  Propose<^  Changes  in  FERC  Gas 
Tariff 


February  1.  2(100. 

Take  notii  :e 
CNG  Transipission 
filed  as  part 
Second  Rev 
following  rejvised 


that  on  January  27,  2000, 
Corporation  (CNG), 
of  its  FERC  Gas  Tariff, 
sed  Volume  No.  1.  the 
tariff  sheets: 


CNG 
November  1 
17thRevise|l 
effective 
Fourth 
No.  35. 


dae 


Eighth  Substitute  17th  Revised  Sheet  No.  31 
Fourth  Subst  tute  19th  Revised  Sheet  No.  35 

requ  BSts 


an  effective  date  of 
1998,  for  Eighth  Substitute 
Sheet  No.  31  and  an 
of  January  1,  1999,  for 
Substitute  19th  Revised  Sheet 


CNG  states  that  the  purpose  of  its 
filing  is  to  correct  two  inadvertent  and 
recently  discovered  errors  appearing  on 
two  tariff  sheets  filed  on  November  10. 
1999.  in  Docket  No.  TM99-1-22-008. 
CNG  also  states  that  the  changes  do  not 
affect  the  amounts  billed  to  CNG's 
customers. 

CNG  states  that  copies  of  its  filing  are 
being  served  upon  the  parties  listed  on 
the  Official  Service  List  of  the 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  NE,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  tlds  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers. 

Secretary. 

(FR  Doc.  00-2656  Filed  2-4-00;  8:45  am] 

BILU^M3  CODE  6717-fll-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  No.  RPOO-1 70-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Change  in  Gas  Tariff 

February  1.2000. 

Take  notice  that  on  January  28.  2000. 
Columbia  Gas  Transmission  Corporation 
(Cohmibia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  with  a 
proposed  effective  date  of  March  1. 
2000. 

Columbia  is  making  the  instant  filing 
to  reflect  various  administrative 
revisions  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  to  reflect  items 
including,  but  not  limited  to,  changes  to 
date  references  on  various  forms  of 
service  agreements  and  revisions  to 
company  contact  information. 

Columbia  states  further  that  copies  of 
this  filing  have  been  mailed  to  all  of  its 


customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conmiission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Sections  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2655  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-73-000] 

Dui(e  Energy  Hidalgo,  LP.;  Notice  of 
Amended  Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

February  1,  2000. 

Take  notice  that  on  January  20,  2000, 
Duke  Energy  Hidalgo.  L.P.  filed  an 
amendment  to  their  application  for 
exempt  wholesale  generator  status  filed 
on  December  30.  1999. 

Any  person  desiring  to  be  heard 
concerning  the  amended  application  for 
exempt  wholesale  generator  status 
should  file  a  motion  to  intervene  or 
comments  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
amended  application.  All  such  motions 
and  comments  should  be  filed  on  or 
before  February  11,  2000,  and  must  be 
served  on  the  applicant.  Any  person 


wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  or  on  the 
internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (please  call  (202)  208- 
2222  for  assistance). 
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David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2657  Filed  2-4-00;  8:45  am] 

nUJNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-287-043] 

El  Paso  Natural  Gas  ComfMKiy;  Notice 
of  Compliance  FHing 

February  1,  2000. 

Take  notice  that  on  January  27,  2000, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  a  revised,  partially 
executed  Transportation  Service 
Agreement  (TSA)  between  El  Paso  and 
Enron  North  America  Corp.  dated 
December  17,  1999  to  be  effective 
February  1,  2000. 

El  Paso  states  that  the  above  TSA 
providing  for  Block  II  capacity  rights  is 
being  filed  to  comply  with  the 
Commission's  order  issued  January  19, 
2000  in  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  8,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
WMTw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2658  Filed  2-4-00;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  No.  RP93-187-016] 

Equltrans,  LP.;  Notice  of 
Reconciliation  Report 

February  1,  2000. 

Take  notice  that  on  January  28,  2000, 
Equitrans,  L.P.  (Equitrans)  hereby 
submits  the  Reconciliation  Report 
pursuant  to  Article  11.  Section  1  of  the 
Stipulation  and  Agreement  (Settlement) 
filed  on  July  31,  1995  in  the  above 
reference  dockets,  approved  by  the 
Commission  on  September  28,  1995. 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  report  the  actual  costs 
expended  by  Equitrans  during  the  four- 
year  surcharge  period  for  well  plugging 
and  abandonment.  The  report  shows  by 
well  number  each  of  the  wells  plugged 
and  abandoned,  the  date  of  the  plugging 
and  abandonment,  current  net  book 
value  of  the  wells  of  Equitrans'  books, 
and  the  amounts  incurred  for  such 
plugging  and  abandonment.  Equitrans 
states  that  it  will  file  a  refund  report 
with  a  true-up  within  thirty  days  of 
filing  this  reconciliation  report. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regiilations.  All  such  protests  must  be 
filed  on  or  before  February  8.  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2651  Filed  2-04-00;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP96-36&-01 2] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

February  1,  2000. 

Take  notice  that  on  January  27,  2000, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1,  the  following  tariff  sheet,  to 
become  effective  March  1.  2000: 
Twenty-Ninth  Revised  Sheet  No.  8A.01 

FGT  states  that  on  August  5. 1997. 
FGT  filed  a  Stipulation  and  Agreement 
of  Settlement  (Settlement)  in  Docket 
Nos.  RP96-366.  et  al.  resolving  all 
issues  in  this  rate  proceeding.  Pursuant 
to  Article  Xm,  the  Settlement  became 
effective  upon  the  first  day  of  the  first 
month  following  the  issuance  of  a  final 
Commission  order.  On  September  24, 
1997,  the  Commissiion  issued  an  order 
approving  the  Settlement.  Because  no 
party  requested  rehearing  as  of  October 
24, 1997.  the  Settlement  became 
effective  November  1,  1997. 

FGT  states  that  the  Settlement,  among 
other  provisions,  provided  that  the  Rate 
Schedule  FTS-2  rates  for  transportation 
service  through  FGT's  incremental 
expansion  capacity  would  be  tiered  the 
filed  rate  would  be  effective  &t)m  March 
1,  1997  througb  February  28,  1999  with 
decreases  becoming  effective  March  1, 
1999  and  March  1,  2000.  Tariff  Sheet 
8A.01,  which  contains  the  Rate 
Schedule  FrS-2  rates,  reflected  the 
Settlement  rates  for  all  three  periods  for 
FTS-2  service,  with  the  decreases 
becoming  effective  March  1. 1999  and 
March  1,  2000  contained  in  a  footnote. 

FGT  states  that  it  is  making  the 
instant  filing  to  replace  the  FTS-2  rates 
which  are  effective  from  March  1, 1999 
through  February  28.  2000  with  the 
reservation  and  usage  rates  which 
become  effective  March  1,  2000.  The 
reservation  and  usage  rates  which 
become  effective  March  1,  2000  are 
contained  in  footnote  1  on  the  currently 
effective  sheet  No.  8A.01. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commissions  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
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protestants 
Copies  of  this 
Commission 
inspection  in 
Room.  This 
web  at  http: 
rims.htm  (call 
assistance). 
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parties  to  the  proceedings, 
f  ling  are  on  file  with  the 
an  d  are  available  for  public 
tl  le  Public  Reference 
fili  ig  may  be  viewed  on  the 
//w  ww.ferc.fed.us/online/ 
;  ;02-208-2222  for 


David  P.  Boergei^, 

Secretary. 

(FR  Doc.  00-265*  Filed  2-4-00;  8:45  am] 

BILLING  CODE  S717-  Dl-M 


DEPARTMENT]  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0|D-1  69-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

February  1.  200( 

Take  notice  jhat  on  January  28,  2000, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
certain  tariff  sheets  to  be  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  to  be  effective  March  1,  2000. 

Natxual  statefe  that  the  purpose  of  this 
filing  is  to  implement  a  new  Rate 
Schedule  FRS$,  under  which  Natural 
would  provida  a  firm  "reverse"  storage 
service.  Althoigh  this  new  service  is 
available  to  all  customers,  it  is  primarily 
designed  to  miet  the  needs  of  the 
electric  genera  ion  market  during  the 
summer  peak  ]  leriod  for  electric 
demand.  This  lew  service  mirrors  some 
of  the  fundamdntal  elements  of 
Natural's  Rate  Schedule  DSS,  but  with 
injection  and  \  i^ithdrawal  seasons 
reversed.  Both  are  delivered  firm  storage 
services  with  i  lo-notice  delivery  rights, 
but  Rate  Schec  ule  DSS  primarily 
supports  tradi  ional  winter  withdrawals 
for  customers  *vith  peak  demand  in  the 
heating  seasor  .  By  contrast,  all 
withdrawals  u  nder  new  Rate  Schedule 
FRSS  must  be  made  during  the  summer 
and  would  be  Followed  by  winter 
injections.  Nai  ural  also  states  that 
conforming  ta  iff  changes  have  also 
been  made  in  he  General  Terms  and 
Conditions  in  its  Tariff. 

Natural  reqi  lests  waiver  of  the  Federal 
Energy  Regulatory  Conunission's 
Regulations  tc  the  extent  necessary  to 
permit  the  tar  ff  sheets  submitted  to 
become  effect  ve  March  1 ,  2000. 

Natural  stat  ;s  that  copies  of  the  filing 
have  been  ma  led  to  its  customers  and 
interested  stal  e  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  filing  ;hould  file  a  motion  to 
intervene  or  a|  protest  with  the  Federal 


Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onUne/ 
rims.htm  (call  202-2087-2222  for 
assistance).  < 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2653  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ERO<>-977-000] 

Potomac  Electric  Power  Company; 
Notice  of  Filing 

February  1,  2000. 

Take  notice  that  on  January  19,  2000, 
Potomac  Electric  Power  Company 
tendered  for  filing  a  correction  to 
Amendment  No.  1  to  its  electric  service 
agreement  with  Southern  Maryland 
Electric  Cooperative,  Inc. 

The  requested  effective  date  of 
January  1,  2000,  for  Amendment  No.  1, 
a  rate  reduction  was  not  changed. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February 
11,  2000.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 


online/rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-2661  Filed  2-4-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EROO-710-000,  EROO-741- 
000,  and  ER0&-744-000] 

Southaven  Power,  LLC,  Canal  Emirates 
Power  international,  Inc.,  PPL  Martins 
Creek,  LLC,  PPL  Montour,  LLC,  PPL 
Brunner  Island,  LLC,  PPL  Hottwood, 
LLC,  and  PPL  Susquehanna,  LL; 
Notice  of  Issuance  of  Order  (Not 
consolidated) 

February  1,  2000. 

Southaven  Power,  LLC,  Cannal 
Emirates  Power  International,  Inc.,  PPL 
Martins  Creek,  LLC,  PPL  Montoiu-,  LLC, 
PPL  Brunner  Island,  LLC,  PPL 
Holtwood,  LLC,  and  Susquehanna,  LLC 
(hereafter  ,  "the  Applicants")  filed  with 
the  Commission  rate  schedules  in  the 
above-captioned  proceedings, 
respectively,  under  which  the 
Applicants  will  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market-based  rates,  and  for  certain 
waivers  and  authorizations.  In 
particular,  certain  of  the  Applicants  may 
also  have  requested  in  their  respective 
applications  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  secimties  and 
assumptions  of  liabilities  by  the 
Apphcants.  On  January  27,  2000,  the 
Commission  issued  an  order  that 
accepted  the  rate  schedules  for  sales  of 
capacity  and  energy  at  market-based 
rates  (Order),  in  the  above-docketed 
proceedings. 

The  Commission's  January  27,  2000 
Order  granted,  for  those  Applicants  that 
sought  such  approval,  their  request  for 
blanket  approval  imder  Part  34,  subject 
to  the  conditions  foimd  in  Appendix  B 
in  Ordering  Paragraphs  (2),  (3),  and  (5): 
(2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assimiptions  of  liabilities  by  the 
Applicants  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211  and 
385.214. 
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(3)  Absent  request  to  be  heard  within 
the  period  set  forth  in  Ordering 
Paragraph  (2)  above,  if  the  Applicants 
have  requested  such  authorization,  the 
Applicants  are  hereby  authorized  to 
issue  securities  and  assume  obligations 
and  liabilities  as  guarantor,  endorser, 
surety  or  otherwise  in  respect  of  any 
seciuity  of  another  person;  provided 
that  such  issue  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  Applicants,  compatible 
with  the  public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(5)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  the 
Applicants'  issuances  of  secvuities  or 
assiunptions  of  liabilities.  .  .  . 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  28,  2000. 

Copies  of  the  full  text  of  the  Order  are 
available  firom  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE. 
Washington,  DC  20426.  This  issuance 
may  also  be  viewed  on  the  Internet  at 
h  ttp://www.ferc.fed.  us/  online/rims .  htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergers, 

SecKtary. 

[FR  Doc.  00-2613  Fil*d  2-4-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPAFrriMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 06-005] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

February  1,  2000. 

Take  notice  that  on  January  28,  2000, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1,  Fifth  Revised 
Sheet  No.  20,  with  an  effective  date  of 
February  1,  2000. 

TransColorado  states  the  filing  is 
being  made  in  compliance  with  the 
Commission's  January  14,  2000,  Order 
on  Uncontested  Settlement  in  Docket 
Nos.  RP99-1 06-000  and  -004  (the 
January  14  order).  In  the  January  14 
order,  the  Commission  accepted  the 
Interim  Rates  reflected  on  Sheet  No.  20 
to  be  effective  February  1,  2000,  as 
provided  by  Section  II.A.6.b  of  the 
November  4,  1999,  settlement  that  states 
Interim  Rates  v«ll  "be  in  effect,  subject 


to  refund  under  §  m.F.l  below,  as 
maximum  filed  rates  from  the  first  day 
of  the  month  following  the  date  the 
Settlement  is  approved  by  the 
Commission  imtil  Februatry  1,  2001." 

TransColorado  states  that  a  copy  of 
this  filing  has  been  served  upon  parties 
to  the  proceeding  TransColorado  "s 
customers,  the  Colorado  Public  Utilities 
Commission  and  the  New  Mexico 
Public  Regulatory  Commission. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://ww.fer.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2660  Filed  2-4-00;  8:45  am] 

BtUING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG00-B5-OO0,  A  al.] 

North  Hartland,  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

January  31,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  North  Hartland,  LLC 

[Docket  No.  EGOO-85-000] 

Take  notice  that  on  January  27,  2000, 
North  Hartland,  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
and  application  for  determination  of 
exempt  wholesale  generator  status 
piu-suant  to  Part  365  of  the 
Commission's  regulations. 

North  Hartland,  LLC  will  be  engaged 
exclusively  in  the  business  of  owning 
the  North  Hartland  Hydroelectric 
Project  and  selling  electricity  at 
wholesale.  It  will  make  wholesale  sales 
to  various  entities.  The  North  Hartland 
Project  is  a  4,000  kW  hydroelectric 
facility  completed  in  1985,  and  located 
in  the  Town  of  Hartland,  Vermont. 


Comment  date:  February  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciu^cy  of  the  application. 

2.  Tacoma  Energy  Recovery  Company 

[Docket  No.  EGOO-86-000] 

Take  notice  that  on  January  27.  2000, 
Tacoma  Energy  Recovery  Company  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section 
32(a)(1)  of  the  Public  UUlity  Holding 
Company  Act  of  1935.  The  applicant,  a 
corporation  organized  under  the  laws  of 
the  State  of  Delaware,  wrill  be  engaged 
directly  and  exclusively  in  operating  a 
50  MW  generating  station  in  Tacoma, 
Washington  and  selling  electric  energy 
at  wholesale. 

Comment  date:  February  22,  2000.  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciuacy  of  the  application. 

3.  First  Electric  Cooperative 
Corporation 

[Docket  No.  ELOO-37-000) 

Take  notice  that  on  January  27.  2000, 
First  Electric  Cooperative  Corporation 
(First  Electric)  tendered  for  filing  a 
Request  For  Waiver  of  Requirements  of 
Order  Nos.  888  and  889  and  Certain 
Other  Commission  Regulations. 

Comment  date:  February  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  TransCanada  Power  (a  Division  of 
TransCanada  Energy  Ltd.) 

[Docket  No.  ER95-692-0191 

Take  notice  that  on  January  14,  2000, 
TransCanada  Power  filed  their  quarterly 
report  for  the  quarter  ending  December 
31. 1999.  for  information  only. 

5.  Conoco  Power  Marketing  Inc.;  CSW 
Energy  Services,  Inc. 

[Docket  Nos.  ER95-1441-020,  ER98-2075- 
008] 

Take  notice  that  on  January  20,  2000, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

6.  NESI  Power  Marketing,  Inc. 

[Docket  No.  ER97-841-012] 

Take  notice  that  on  January  21,  2000, 
NESI  Power  Marketing,  Inc.  filed  their 
quarterly  report  for  the  quarter  ending 
December  31,  1999,  for  information 
only. 
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Services;  ProLiance 
CHI  Power  Marketing, 


7.  APS  Energ  r 
Energy,  LLC; 
Inc. 

(Docket  Nos.  E  599-4122-002,  ER97-420- 
013,ER96-264)-013l 

lake  noticf  that  on  January  19,  2000, 
the  above-me  itioned  power  marketers 
filed  quarter!  r  reports  with  the 
Commission  n  the  above-mentioned 
proceedings  lor  information  only. 

8.  Kincaid  &  Deration  L.L.C.;  Yadkin, 
Inc. 

[Docket  Nos.  E  (00-1213-000,  EROO-1214- 
000) 

Take  notia  i  that  on  January  24,  2000, 
the  above-me  ntioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarter)  y  reports  for  the  quarter 
ending  Decei  iber  31.  1999. 

Comment  i]ate:  February  22,  2000,  in 
accordance  v  ith  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard 

E.  Any 
to  protest 
motion  to 
Federal 
888  First 
20426,  in 
and  214  of 
Practice  and 
and  385.214 
protests  sho 
comment 
considered 
determining 
taken,  but 
protestants 
Any  person 
must  file  a 
of  these  fili 
Commission 
inspection 
viewed  on 
www.ferc. 
202-208-22 


Pai  agraphs 


dale 


wll 


in;s 


tie 
fel 


perfeon  desiring  to  be  heard  or 
su(  h  filing  should  file  a 
intervene  or  protest  with  the 
Ener  >y  Regulatory  Commission, 
Str(  et,  N.E.,  Washington,  D.C. 
ace  ordance  with  Rules  211 
tt  e  Commission's  Rules  of 
Procedure  (18  CFR  385.211 
All  such  motions  or 
lild  be  filed  on  or  before  the 
Protests  will  be 
the  Commission  in 
the  appropriate  action  to  be 
not  serve  to  make 
pjarties  to  the  proceeding. 
'  vishing  to  become  a  party 
niotion  to  intervene.  Copies 
are  on  file  with  the 
and  are  available  for  public 
his  filing  may  also  be 
Internet  at  http:// 
.us/online/rims.htm  (call 
2  for  assistance). 


David  P.  Boer^ers, 

Secretary. 

(PR  Doc.  00-2fe48  Filed  2-4-00;  8:45  am] 

BIUJNG  CODE  6T17-01-P 


DEPARTMEkr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  ^97-035,  North  Carolina] 

Yadkin,  lnc.[  Notice  of  Availability  of 
Draft  Envircnmental  Assessment 


21 100. 


February  1, 
Adraft 
(DEA)  is  available 
The  DEA 
impacts  of  a 


enlvironmental  assessment 
for  public  review, 
es  the  environmental 
Shoreline  Management 


an  alyze 


Plan  (SMP)  filed  for  the  Yadkin 
Hydroelectric  Project  located  on  the 
Yadkin-Pee  Dee  River  in  Montgomery, 
Stanly,  Davidson  and  Rowan  Counties, 
North  Carolina.  The  Yadkin  Project 
contains  the  following  reservoirs:  High 
Rock,  Tuckertown,  Narrows  (Badin)  and 
Falls. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Commission  staff  believe  the  SMP 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  Copies  of 
the  DEA  can  be  viewed  on  the  web  at 
www.ferc.fed.us/onIine/rims.htm.  Call 
(202)  208-222  for  assistance.  Copies  are 
also  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 

Anyone  may  file  comments  on  the 
DEA.  The  public,  federal  and  state 
resource  agencies  are  encouraged  to 
provide  comments.  All  written 
comments  must  be  filed  within  60  days 
of  the  issuance  date  of  this  notice  shown 
above.  Send  an  original  and  eight  copies 
of  all  comments  marked  with  the  project 
number  P-2197-035  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  Oral  comments  on  the  DEA  will 
be  taken  by  Commission  staff  at  a  public 
meeting  to  be  scheduled  in  the  vicinity 
of  the  Yadkin  Project.  The  exact  date, 
time  and  location  of  the  public  meeting 
have  not  yet  been  determined. 
Commission  staff  will  issue  a  separate 
notice  when  the  exact  date,  time  and 
location  of  the  public  meeting  are 
finalized,  ff  you  have  any  questions 
regarding  this  notice,  pleas  call  Steve 
Hocking  at  (202)  219-2656. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2650  Filed  2-4-00;  8:45  am) 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

February  2, 1000. 

The  following  Notice  of  Meeting  is 
published  pursuant  to  Section  3(A)  of 
the  government  in  the  Sunshine  Act 
(Pub.  L.  No.  94^09),  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  February  9,  2000, 
10:  A.M. 


PLACE:  Room  2C  888  First  Street,  N.E., 

Washington,  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

NOTE  —Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 


CONTACT  PERSON  FOR  MORE  INFORMATION 
David  P.  Boergers,  Secretary,  Telephone 
(202)  208-0400,  for  a  recording  listing 
items,  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and  ' 

Information  Center. 

Consent  Agenda— Hydro,  734th— Meeting 
February  9,  2000,  Regular  Meeting  (10:00 
a.m.) 

CAH-1. 

Docket#  P-2170,  Oil,  Chugach  Electric 

Association,  Inc. 

CAH-2. 

Docket#  P-13,  010,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

Other#s  P-2047,  006,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-2060,  007,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-2084,  022,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-2318,  006,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-2320,  017,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

LP. 

P-2330,  036,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

p_2474,  008.  Niagara  Mohawk  Power 
Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-2482,  024,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-2539,  010,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-2554,  007,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-2569,  047,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-2616,  012,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-2641,  004,  Niagara  Mohawk  Power 

Corporation  and  prie  Boulevard  Hydropower, 

L.P. 

P-2645,  080,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-2696,  013.  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 
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P-2701,  032,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower 

L.P. 

P-2713,  045,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

P-2837,  008,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower 

L.P. 

P-3452,  008,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-5984,  028,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-7320,  012,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower 

L.P. 

P-7321,  009,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-7387,  008,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower 

L.P. 

P-7518,  003,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower 

L.P. 

P-9222,  018,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-10461,  005,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower 

L.P. 

P-10462,  005,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

L.P. 

P-11408,  022,  Niagara  Mohawk  Power 

Corporation  and  Erie  Boulevard  Hydropower, 

CAH-3. 

Docket#  P-4797,  056,  Cogeneration,  Inc. 

Consent  Agenda— Electric 

CAE-1. 

Docket*  EROO-798,  000,  New  York 

Independent  System  Operator,  Inc.,  Central 

Hudson  Gas  &  Electric  Corporation, 

Consolidated  Edison  Company  of  New  York, 

Inc.,  New  York  State  Electric  &  Gas 

Corporation,  Niagara  Mohawk  Power 

Corporation,  Orange  and  Rockland  Utilities, 

Inc.  and  Rochester  Gas  and  Electric 

Corporation 

Other#s  ER99-4235,  000,  New  York 

Independent  System  Operator,  Inc..  Central 

Hudson  Gas  &  Electric  Corporation, 

Consolidated  Edison  Company  of  New  York, 

Inc.,  New  York  State  Electric  &  Gas 

Corporation,  Niagara  Mohawk  Power 

Corporation,  Orange  and  Rockland  Utilities, 

Inc.  and  Rochester  Gas  and  Electric 

Corporation 

CAE-2. 

Docket*  EROO-870.  000,  PJM 

Interconnection,  L.L.C. 

CAE-3. 

Docket*  EROO-845,  000,  Southern  California 

Edison  Company 

Other*s  EROO-860,  000,  San  Diego  Gas  & 

Electric  Company 

EROO-851,  000,  Pacific  Gas  and  Electric 

Company 

CAE-4. 

Docket*  EROO-839,  000,  Southwest  Power 

Pool,  Inc. 

CAE-5. 


Docket*  EROO-586,  000,  Madison  Gas  & 

Electric  Company 

Other#s  EROO-816,  000,  Ameren  Services 

Company 

EROO-840,  000,  Tenaska  Alabama  Partners, 

L.P. 

EROO-891,  000,  Delano  Energy  Company,  Inc 

ER00-a95,  000,  Onodago  Cogeneration 

Limited  Partnership 

CAE-6. 

Docket*  EROO-886,  000,  New  York  State 

Reliability  Council 

CAE-7. 

Docket*  ER99-3886,  001,  Commonwealth 

Edison  Company  and  Commonwealth  Edison 

Company  of  Indiana 

CAE-8. 

Docket*  EROO-879,  000,  California 

Independent  System  Operator  Corporation 

CAE-9. 

Docket*  EROO-749,  000,  ISO  New  England, 

Inc. 

CAE-1 0. 

Docket*  EROO-894,  000,  Geysers  Power 

Company,  LLC 

CAE-1 1. 

Docket*  EROO-799,  000,  Commonwealth 

Edison  Company  and  Commonwealth  Edison 

Company  of  Indiana 

CAE-1 2. 

Docket*  ER97-412,  000,  Firstenei^ 

Corporation 

Other*s  ER97-^12,  001,  Firstenergy 

Corporation 

ER97-413,  000,  Firstenergy  Corporation 

ER98-1932,  000,  Firstenergy  Corporation 

CAE-1 3. 

Docket*  EROO-898,  000,  Amergen  Energy 

Company,  L.L.C. 

Other*s  ER99-754,  000,  Amergen  Energy 

Company,  L.L.C. 

ELOO-30,  000,  Amergen  Energy  Company, 

L.L.C. 

EROO-899,  000,  Jersey  Central  Power  &  Light 

Company 

CAE-14. 

Docket*  OA97-523,  000,  Upper  Peninsula 

Power  Company 

Other*s  OA97-676,  000,  Upper  Peninsula 

Power  Company 

CAE-1 5. 

Docket*  EROO-298,  001,  PJM 

Interconnection,  L.L.C. 

CAE-1 6.  Omitted 

CAE-1 7.  Omitted 

CAE-18. 

Docket*  EL99-17,  000,  The  Ameren 

Companies 

Other#s  EL98-1,  000,  The  Ameren 

Companies 

CAE-19. 

Docket*  EGOO-54,  001,  Tenaska  Alabama 

Partners,  L.P. 

Consent  Agenda — Gas  and  Oil 

CAG-1. 

Docket*  RPOO-162,  000,  Panhandle  Eastern 

Pipe  Line  Company 

CAG-2. 

Docket*  RPOO-163  000,  Kern  River  Gas 

Transmission  Company 

RPOO-163,  001,  Kern  River  Gas  Transmission 

Company 

CAG-3. 

Docket*  RPOO-164,  000,  Northern  Natural 

Gas  Company 


CAG-4. 

Docket*  RPOO-166,  000,  CNG  Transmission 

Corporation 

Other*s  RPOO-74,  001,  CNG  Transmission 

Corporation 

RPOO-  74 ,  002 ,  CNG  Transmission 

Corporation 

CAG-5. 

Docket*  PROO-4,  000,  PG&E  Gas 

Transmission  TECO,  Inc. 

CAG-6. 

Docket*  RP93-5,  034,  Northwest  Pipeline 

Corporation 

Other#s  RP93-96,  013,  Northwest  Pipeline 

Corporation 

CAG-7. 

Docket*  TMOO-1-30.  001.  Trunkline  Gas 

Company 

CAG-8. 

OMITTED 

CAG-9. 

Docket*  RP94-72,  Oil,  Iroquois  Gas 

Transmission  System,  LP. 

Other#s  RP94-72,  009,  Iroquois  Gas 

Transmission  System,  L.P. 

FA92-59,  007,  Iroquois  Gas  Transmission 

System,  L.P. 

RP97-126,  015,  Iroquois  Gas  Transmission 

System,  L.P. 

RP97-126,  000,  Iroquois  Gas  Transmission 

System,  L.P. 

CAG-1 0. 

Docket*  CP88-391.  024,  Transcontinental 

Gas  Pipe  Line  Corporation 

Other#s  RP93-162,  009,  Transcontinental 

Gas  Pipe  Line  Corporation 

CAG-1 1. 

Docket*  PR95-18,  001,  Duke  Energy 

Intrastate  Network,  L.L.C. 

CAG-1 2. 

Docket*  OR99-4,  001,  Sinclair  Oil 

Corporation  v.  Platte  Pipe  Line  Company 

CAG-1 3. 

Docket*  RP99-274.  003.  Kern  River  Gas 

Transmission  Company 

CAG-14. 

Docket*  RP99-196.  002,  Southern  Natural 

Gas  Company 

CAG-1 5. 

Docket*  OR89-2,  000,  Trans  Alaska  Pipeline 

System 

CAG-16. 

Docket*  MGOO-1 ,  000,  Clear  Creek  Storage 

Company,  L.L.C. 

CAG-1 7; 

Docket*  CP99-322,  000,  El  Paso  Natural  Gas 

Company 

Other*s  CP99-323,  000,  El  Paso  Natural  Gas 

Company 

CAG-1 8. 

Docket*  CP96-53,  000,  NE  Hub  Partners,  L.P. 

Other*  s  CP9&-53,  006,  NE  Hub  Partners,  LP. 

CP96-53,  009,  NE  Hub  Partners,  L.P. 

CP96-53,  010,  NE  Hub  Partners,  L.P. 

CAG-1 9. 

Docket*  CP96-610,  003,  Granite  State  Gas 

Transmission,  Inc 

Other#s  CP99-238.  000,  Granite  State  Gas 

Transmission,  Inc. 

CAG-20. 

Docket*  PL99-3,  001,  Certification  of  New 

Interstate  Natural  Gas  Pipeline  Facilities 

CAG-2 1. 

Docket*  RM-5,  000.  Optional  Certificate  and 

Abandonment  Procedures  for  Applications 

for  New  Service  Under  Section  7  of  the 

Natural  Gas  Act 
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A  [offers 


-13 


-1  ) 


I  Corr  p 


Rey 


Hydro  Agenda 

H-1.  Reserved 

Electric  Agenda 

H-1.  Reserved 

Oil  and  Gas  Ager  ida 

/.  Pipeline  Rate 

PR-IA. 
Docket#  RM98 
Term  Natural  Gai 
Other#s  RM98-1 
Services  Final  ru|e 
PR-IB. 

Docket*  RM96-1JI 
Transactions  on 
Pipelines 
Other#s  RM94 
Distribution 
Regarding  The 
RM96-7,  000. 
Transportation 
Pipelines 
RM9&-352,  002, 
Company.  Pacifi 
and  Southern  Ca 
RP96-353.  001 
Distribution 
RP96-355.001. 
Corporation 
RP96-356.  001. 
Company 
RP96-360,  001. 
Line  Corporatior 
RP96-368,  001, 
Company 
RP96-369.  001. 
Company 
RP96-370.  001. 
Company 
RP96-371.001. 
Corporation 
RP96-372.  001, 


.  003.  Secondary  Market 
nterstate  Natural  Gas 


000.  Petition  of  United 
anies  for  Rulemaking 

Secondary  Market 
ulation  of  Negotiated 

Services  of  Natural  Gas 


5. 
6. 
7. 
8. 
9. 
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,  000.  Regulation  of  Short- 
Transportation  Services 
,  000,  Transportation 


Franswestem  Pipeline 
Gas  and  Electric  Company 
fomia  Gas  Company 
lilational  Fuel  Gas 
Con  pany 

( lolumbia  Gulf  Tmsmission 

( lolumbia  Gas  Transmission 

ranscontinental  Gas  Pipe 

'  Vashington  Gas  Light 

Irooklyn  Union  Gas 

em  River  Gas  Transmission 

Central  Hudson  Gas  Electric 

Mountaineer  Gas  Company 


RP96-t373,  001,  Boston  Gas  Company 

RP96-379,  001.  Arizona  Public  Service 

Company 

RP96-382.  001,  Orange  and  Rockland 

Utilities,  Inc. 

RM98-11,  000.  Rate  Design  for  Interstate 

Natural  Gas  Pipelines  Order  on  Proceedings 

//.  Pipeline  Certificate 
PC-Reserved 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2753  Filed  2-3-00;  10:57  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

February  1,  2000. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications . 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
commimication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 


of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  shoxdd  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportimity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
commimication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  The  documents  may  be  viewed  on 
the  Liternet  at  http://wwrw.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).    - 


EXEMPT 


and  CP98-151-000 
and  CP98-1 51-000  . 


77-110 


1.CP98-150-OC3J 

2.  CP98-150-0C 

3.  CP99-94-0OC 
4  Project  No. 

Project  Nos.  ljOIOO-004  and  10416-007 

CP00-14-00C 

CP00-14-00C 

Project  No  3^  2-008 

CP00-14-00C 
10.  CPOO-1 4-0(0 
11   CP0O-14-0( 
12.  CP0O-14-O(0 


David  P.  BoergefTS, 

Secretary. 

[FR  Doc.  00-2649  Filed  2-4-00;  8:45  am) 

BILLING  CODE  671:  -4)1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6534-1] 

Regulatory  Reinvention  (XL)  Pilot 
Projects 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability  of 

Elmendorf  Air  Force  Base  Project  XL 

Final  Project  Agreement  and  related 

documents. 


1-7-00 

1-12-00 

1-7-00 

1-14-00 

12-20-99 

12-28-99 

1-14-00 

1-21-00 

12-17-99 

12-7-99 

1-6-00 

1-10-00 


Steven  C.  Resler. 
Douglas  P.  Mackey. 
Wayne  E.  Daltry. 
Rodney  R.  Mclnnis. 
Gerry  A.  Jackson. 
George  C.J.  Craciun. 
Tina  &  Lee  Windschiti. 
Erik  T.  Ostly. 
Karen  Skinner. 
Barry  Campbell. 
Barry  Campbell. 
Brian  O'Higgins. 


SUMMARY:  EPA  is  announcing  the 
signing  of  the  Project  XL  Final  Project 
Agreement  (FPA)  for  Elmendorf  Air 
Force  Base  (EAFB).' 

DATES:  The  FPA  was  signed  on 
December  15, 1999. 

ADDRESSES:  To  obtain  a  copy  of  the 
Final  Project  Agreement,  Fact  Sheet,  or 
public  comments  received,  contact: 
Dave  Bray,  Office  of  Air  Quality,  OAQ- 
107,  U.S.  EPA  Region  10,  1200  Sixth 
Avenue,  Seattle,  WA  98101,  or  L.  Nancy 
Birnbaum,  U.S.  EPA,  401  M  Street,  SW, 
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Room  1025WT  (1802),  Washington,  DC 
20460.  The  documents  are  also  available 
via  the  Internet  at  the  following 
location:  "http://wvirw.epa.gov/ 
ProjectXL".  In  addition,  public  files  on 
the  Project  are  located  at  EPA  Region  X 
in  Seattle.  Questions  to  EPA  regarding 
the  documents  can  be  directed  to  Dave 
Bray  at  (206)  553^253  or  L.  Nancy 
Birnbaum  at  (202)  260-2601.  Additional 
information  on  Project  XL,  including 
docimients  referenced  in  this  notice, 
other  EPA  policy  documents  related  to 
Project  XL,  regional  XL  contacts, 
application  information,  and 
descriptions  of  exiisting  XL  projects  and 
proposals,  is  available  via  the  Internet  at 
"http://www.epa.gov/ProjectXL'. 
SUPPLEMErfTARY  INFORMATION:  The  FPA 
is  a  voluntary  agreement  developed  by 
EAFB,  stakeholders,  the  State  of  Alaska, 
and  EPA.  Project  XL,  announced  in  the 
Federal  Register  on  May  23,  1995  (60 
PR  27282),  gives  regulated  soiuces  the 
flexibility  to  develop  alternative 
strategies  that  will  replace  or  modify 
specific  regulatory  requirements  on  the 
condition  that  they  produce  greater 
environmental  benefits. 

On  November  5,  1999,  EPA 
announced  the  availability  of  the  draft 
FPA  in  the  Federal  Register  (64  FR 
60443)  and  requested  comments.  As  a 
result  of  that  announcement,  EPA 
received  one  comment  from  the 
Trustees  for  Alaska.  The  comment  and 
EPA's  response  to  it  are  available  from 
the  contacts  listed  in  the  ADDRESSES 
section  and  on  the  Project  XL  website  at 
http://Mrww.epa.gov/ProjectXL.  No  other 
comments  were  received. 

The  project  will  streamline  the 
application,  implementation, 
management,  and  renewal  process  for 
EAFB's  Title  V  permit,  through  reduced 
scope  of  applicability,  monitoring,  and 
recordkeeping.  EAFB  estimates  that 
total  monitoring,  recordkeeping, 
reporting,  and  overall  management  costs 
would  decrease  by  about  80  percent, 
yielding  about  $1.5  million  in  savings. 
These  realized  cost  savings  will  be 
directed  toward  pollution  prevention 
(P2)  opportunities.  One  such  P2  project 
involves  installation  of  a  compressed 
natural  gas  (CNG)  fueling  station,  the 
purchase  of  new  CNG  vehicles,  and  the 
conversion  of  certain  base  fleet  vehicles 
to  be  capable  of  using  CNG  as  an 
alternative  fuel.  Any  additional  cost 
savings  will  be  applied  to  another 
pollution  prevention  project(s)  agreed  to 
by  the  parties.  A  list  of  additional 
feasible  projects  available  at  EAFB  has 
been  developed,  along  with  the 
estimated  costs  and  environmental 
benefits  of  each.  While  this  list  focuses 
primarily  on  hazardous  air  contaminant 


reduction  projects,  EAFB  will  hold  at 
least  one  public  meeting  to  discuss 
these  and  other  possible  pollution 
prevention  opportimities.  Upon 
concurrence  of  the  parties,  a 
supplemental  agreement  will  be 
developed,  setting  forth  the  project{s) 
selected  and  any  necessary  measures  to 
assure  their  performance. 

Dated:  January  11,  2000. 
Richard  T.  Farrell, 

Associate  Administrator,  Office  of 

Reinvention. 

IFR  Doc.  00-2715  Filed  2-4-00;  8:45  am) 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  00-169] 

Next  Meeting  of  the  North  American 
Numbering  Council 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  February  3.  2000,  the 
Commission  released  a  public  notice 
announcing  the  February  22  and  23. 
2000,  meeting  and  agenda  of  the  North 
American  Numbering  Council  (NANC). 
For  reasons  described  below,  a  portion 
of  the  meeting  will  be  closed  to  the 
public  on  Wednesday,  February  23, 
from  8:30  a.m.  until  11  a.m.  The 
intended  effect  of  this  action  is  to  make 
the  public  aware  of  the  NANC's  next 
meeting  and  its  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Grimes  at  (202)  418-2320  or 
jgrimes@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  The 
Portals,  445  12th  Street,  S.W.,  Suite 
6A320,  Washington,  DC  20554.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  Released: 
February  3,  2000. 

The  North  American  Numbering 
Council  (NANC)  has  scheduled  a 
meeting  to  be  held  Tuesday,  February 
22,  2000,  from  8:30  a.m.  until  5  p.m., 
and  on  Wednesday,  February  23,  from 
8:30  a.m.  until  12  noon.  The  meeting 
will  be  held  at  the  Federal 
Communications  Commission,  Portals 
n,  445  Twelfth  Street,  S.W.,  Room  TW- 
C305,  Washington,  DC. 

The  meeting  is  to  be  held  on  Tuesday, 
February  22,  2000  from  8:30  a.m.  until 
5  p.m.,  and  Wednesday,  February  23,  11 
a.m.  until  12  noon  meeting  segment  are 
open  to  the  members  of  the  general 
public.  The  FCC  will  attempt  to 


accommodate  as  many  participants  as 
possible.  The  public  may  submit  written 
statements  to  the  NANC,  which  must  be 
received  two  business  days  before  the 
meeting.  In  addition,  oral  statements  at 
the  meeting  by  parties  or  entities  not 
represented  on  the  NANC  will  be 
permitted  to  the  extent  time  permits. 
Such  statements  will  be  limited  to  five 
minutes  in  length  by  any  one  party  or 
entity,  and  requests  to  make  an  oral 
statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Jeannie  Grimes  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT  stated  above. 

It  has  been  determined  that  the 
portion  of  the  meeting  to  be  held  on 
Wednesday,  February  23,  2000  from 
8:30  a.m.  until  11  a.m.  will  be  closed  to 
the  general  public.  In  response  to  NANC 
Chairman  John  R.  Hoffman's  request, 
after  review  by  the  General  Counsel, 
FCC  Chairman  William  E.  Kennard,  has 
determined  that  this  portion  of  the 
February  23.  2000,  meeting  of  the  NANC 
may  be  closed  to  the  public.  In  making 
this  determination,  Chairman  Kennard 
stated:  Given  that  the  NANC's  review,  at 
the  meeting,  of  the  proposal  by  NeuStar, 
Inc.,  to  provide  number  pooling 
administration  is  likely  to  involve 
disclosure  of  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential,  that  portion  of  the 
NANC  meeting  is  subject  to  the 
Government  in  Sunshine  Act's  (GISA) 
allowance  for  closure  of  meetings 
otherwise  required  to  be  open  to"  the 
public.  See  GISA  Section  552b(c)(4). 
Under  the  Federal  Advisory  Committee 
Act,  5  U.S.C,  App.  2  (1988)  (FACA),  the 
requirement  that  Federal  Advisory 
Committee  meetings  be  open  to  the 
public  is,  therefore,  not  applicable  to  the 
above-specified  portion  of  the  February 
23,  2000  meeting  of  the  NANC. 

Proposed  Agenda — Tuesday,  February 
22, 2000 

1.  Approval  of  January  18-19,  2000, 
meeting  minutes. 

2.  North  American  Niunbering  Plan 
Administration  (NANPA)  Report. 

3.  North  American  Numbering  Plan 
Administration  (NANPA)  Oversight 
Working  Group  Report. 

4.  Numbering  Resource  Optimization 
(NRO)  Working  Group  Report. 

5.  Local  Number  Portability 
Administration  (LNPA)  Working  Group 
Report. 

6.  Cost  Recovery  Working  Group 
Report. 

7.  Industry  Numbering  Committee 
(INC)  Report. 
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8.  Assiimptiokis 
Group  workpla  i 

9.  Oversight 
Liability  Corpo^t 
regional  Numb* 
Administration 

10.  North  Aiqerican 
Administration 
Agent  (NBANC 


Issue  Management 
and  timeline, 
pdate  regarding  Limited 

ions  (LLCs)  and  the 
r  Portability 
Centers  (NPACs). 

Numbering  Plan 
Billing  and  Collection 
Update. 


Wednesday,  Fe  iruary  23.  2000 

11.  Number  F  ooling  Issue 
Management  Gcoup  (IMG)  Report.  Final 
report  and  recolnmendation  regarding 
the  NeuStar,  In«.,  response  to  the  NANC 
Thousand  Bloct  Pooling  Administrator 
Requirements  Document.  Report  from 
the  Legal  Exper  ise  Working  Group  on 
their  review  of  1  he  NeuStar  response. 
The  NANC  will  finalize  its 
recommendatio  a  to  be  forwarded  to  the 
Federal  Commi|nications  Commission's, 

Carrier  Bureau  for 
'his  presentation  and 
take  place  during  the 
8:30  a.m.  until  :  1  a.m.,  segment  of  the 
meeting  and  wi  1  be  closed  to  the 
general  public. 

12.  Steering  C  roup  Report. 

13.  Other  Bus  iness. 

Federal  Commun  cations  Commission. 
Diane  Griffin  Hai  mon, 
Deputy  Chief,  Net  vork 
Common  Carrier  I 
[FR  Doc.  00-2752 

BHJJNQ  CODE  S712-(  1-U 


Chief,  Common 
consideration. ' 
discussion  will 


Services  Division, 
lureau. 
Filed  2-4-00;  8:45  am] 


FEDERAL  CORfMUNICATIONS 
COMMISSION 

[Report  No.  2386; 

Petitions  for  Rejconsideration  of  Action 
in  Rulemaidng  Proceeding 


!  aiid 


January  31,  2000 
Petitions  for 
been  filed  in  th« 
rulemaking  pro(  i 
Public  Notice 
47  CFR  Section 
these  document^ 
viewing  and  co 
A257,  445  12th 
Washington,  D 
from  the  Commiss 
ITS.  Inc.  (202) 
these  petitions 
February  22, 
of  the  Commission 
1.4(b)(1)).  Repli 
be  filed  within 
filing  oppositioi  is 


85 


20)0 


Reconsideration  have 
Commission's 
eeding  listed  in  this 

published  pursuant  to 
.429(e).  The  ftill  text  of 
are  available  for 
J  lying  in  Room  CY- 
Street,  S.W., 
.  or  may  be  purchased 
ion's  copy  contractor, 
7-3800.  Oppositions  to 
ijiust  be  filed  by 

.  See  Section  1.4(b)(1) 
s  rules  (47  CFR 
fs  to  an  opposition  must 
0  days  after  the  time  for 
has  expired. 


Subject:  Revision  of  the  Conunission's 
Rules  to  Ensure  Compatibility  with 
Enhanced  91 1  Emergency  Calling 
Systems  (CC  Docket  No.  94-102,  RM- 
8143) 

Number  of  Petitions  Filed:  3. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-2647  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infonnatlon  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

action:  Notice  and  request  for 
conmients. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
conunent  on  proposed  continuing 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  on  information 
collected  and  maintained  on  students 
attending  National  Fire  Academy  (NFA) 
and  Emergency  Management  Institute 
(EMI)  courses. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  93—498,  Federal  Fire  Prevention 
and  Control  Act,  as  amended, 
established  the  National  Fire  Academy 
(NFA)  to  "advance  the  professional 
development  of  fire  service  personnel 
and  of  other  persons  engaged  in  fire 
prevention  and  control  activities  *   *   *" 
and  authorizes  the  Superintendent, 
NFA  ,  to  "conduct  courses  and 
programs  of  training  and  education 

*  *   *"  Public  Law  100-707,  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  authorizes  the  President 
to  establish  "a  program  of  disaster 
preparedness  that  utilizes  services  of  all 
appropriate  agencies  and  includes 

*  *   *  (2)  training  and  exercises  *   *   *" 
Under  the  authorities  of  Executive 
Order  12127  and  12148,  the  Director, 
Federal  Emergency  Management 
Agency,  is  responsible  for  carrying  out 
the  mandates  of  the  public  laws 
mentioned  above.  The  director 
established  the  National  Emergency 


Training  Center  (NETC),  located  in 
Emmitsburg,  Maryland,  which  houses 
the  NFA  and  the  Emergency 
Management  Institute  (EMI).  The  data 
collection  is  used  to:  (1)  Determine 
eligibility  for  courses  and  programs 
offered  by  NFA  and  EMI.  (2)  provide  a 
consolidated  record  of  all  FEMA 
training  taken  by  a  student,  (3)  provide 
a  transcript  which  can  be  used  by  the 
student  in  requesting  college  credit  or 
continuing  education  units  for  courses 
completed,  and  (4)  to  determine 
eligibility  for  student  stipends. 

Collection  of  Information 

Title:  General  Admissions 
Application  and  General  Admissions 
Application  Short  Form.  *^ 

Type  of  Information  Collection: 
Extension. 

OMB  Number:  3067-0024. 

Form  Numbers:  FEMA  Form  75-5, 
General  Admissions  Application  and 
FEMA  Form  75-5a,  General  Admissions 
Application  Short  Form. 

Abstract:  NFA  and  EMI  (located  at  the 
National  Emergency  Training  Center 
(NETC)  in  Enmiitsburg,  Maryland)  use 
FEMA  Forms  75-5,  General  Admissions 
Application,  and  75-5a,  General 
Admissions  Application  Short  Form,  to 
admit  applicants  to  resident  courses  and 
programs  offered  at  NETC,  Moimt 
Weather  Emergency  Assistance  Center 
(MWEAC)  and  various  locations 
throughout  the  United  States. 
Information  from  the  application  forms 
is  maintained  in  the  Admissions 
System.  The  system: 

(1)  Provides  a  consolidated  record  of 
all  FEMA  training  taken  by  a  student; 

(2)  Identifies  or  verifies  participation 
in  any  prerequisite  course; 

(3)  Produces  a  transcript  which  can  be 
used  by  the  student  in  requesting 
college  credit  or  continuing  education 
units  for  courses  completed; 

(4)  Provides  statistical  information  to 
members  of  Congress,  members  of  the 
respective  Boards  of  Visitors, 
sponsoring  states  or  local  officials;  and 
(5)  Determines  which  students  receive 
stipends  for  attending  NFA  or  EMI 
courses. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit, 
Not-for-profit  institutions.  Federal 
Government,  and  State,  local  or  tribal 
government. 

Estimated  Total  Annual  Burden 
Hours: 
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FEMA  forms 

Number  of 

respondents 

(A) 

Frequency  of 

response 

(B) 

Hours  per 

response 

(C) 

Annual  burden 

hours 

(A  X  B  X  C) 

75-5 

40,000- 
25.000 

1 
1 

9  minutes  

6000 

75-5a .... 

6  minutes  

2,500 

Total 

65,000 

8,500 

Estimated  Cost:  Costs  include  data 
entry  contract  at  $125,000,  50%  of  the 
annual  salary  cost  of  three  full-time 
personnel  working  in  the  NETC 
Admissions  Office  (GS6,  GS7,  and 
GSll)  at  approximately  $70,000, 
printing  at  $500  per  year.  Total  average 
estimated  cost  to  Federal  Government  is 
$195,500  annually. 

Comments 

Written  comments  are  solicited  to:  (a) 
Evaluate  whether  the  proposed  data 
collection  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  on  or  before  April  7,  2000. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  316,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524  or  e:mail 
muriel.anderson@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Darlyn  Vestal,  Admissions 
Specialist,  Educational  and  Technology 
Services  Branch,  U.S.  Fire 
Administration,  (301)  447-1415  for 
additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  proposed  collection  of 
information. 

Dated:  lanuary  24,  2000. 
Mike  Bozzelli, 

Acting  Director,  Program  Services  Division, 

Operations  Support  Directorate. 

[FR  Doc.  00-2664  Filed  2-4-00;  8:45  am] 

BILLING  CODE  671S-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Request  for  Site  Inspection, 
Landowners  Authorization/Ingress/ 
Egress  Agreement. 

Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

OMB  Number:  3067-0222. 

Abstract:  Public  Law  93-288,  as 
amended  by  Public  Law  100-707,  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  Section  408, 
authorizes  the  Federal  Emergency 
Management  Agency  (FEMA)  to  provide 
Temporary  Housing  Assistance.  Mobile 
homes,  travel  trailers,  or  other  forms  of 
readily  fabricated  housing  sire  used  to 
provide  housing  to  eligible  victims  of 
federally  declared  disasters.  The 
collection  of  this  information  is  required 
to  determine  the  site  feasibility  for  the 
placement  of  a  temporary  housing  unit 
on  the  land,  and  rights  of  ingress  and 
egress  for  the  unit.  FEMA  Form  90-1 , 
Request  for  Site  Inspection,  is  designed 
to  ensure  sites  for  temporary  housing 
units  will  accommodate  the  home  and 
comply  with  local.  State  and  Federal 
regulations  regarding  the  placement  of 
the  temporary  housing  units;  FEMA 
Form  90-31,  Landowner's 
Authorization/Ingress-Egress 
Agreement,  ensures  the  landowner  (if 
other  than  the  recipient  of  the  home) 
will  allow  the  temporary  housing  unit  to 
be  placed  on  the  property;  and  ensure 
that  routes  on  ingress  and  egress  to  and 
from  the  main  property  are  maintained. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  "[,000. 

Estimated  Time  per  Respondent:  10 
minutes  for  each  form. 


Estimated  Total  Annual  Burden 
Hours:  333. 
Frequency  of  Response:  On  Occasion. 

Conunents 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  information  collection  to  the 
Desk  Officer  for  the  Federal  Emergency 
Management  Agency,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  on  or  before 
March  8,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
FEMA  Information  Collections  Officer, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW,  Room  316. 
Washington,  DC  20472.  Telephone 
number  (202)  646-2625.  FAX  number 
(202)  646-3524. 

Dated:  January  13,  2000. 
Mike  Bozzelli, 

Acting  Director  Program  Services  Division, 
Operations  Support  Directorate.  / 
(FR  Doc.  00-2665  Filed  2-4-d8r8:45  am) 
BILUNG  CODE  6718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infonmation  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments.  ^ 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Capability  Assessment  for 
Readiness  (CAR). 

Type  of  Information  Collection: 
Reinstatement  with  change  of 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0272. 

Abstract:  The  CAR  is  needed  by 
FEMA  to  determine  that  current 
capabilities  of  the  States  to  respond  to 
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major  disasters  ai  id  emergencies.  It  is 
also  an  essential  neans  of  reporting  to 
the  United  States  Congress  and  the 
President  on  the  legree  to  which  States, 
as  primary  recipisnts  of  FEMA  grants, 
are  capable  of  pei  •forming  their 
emergency  mana{>ement  responsibilities. 
The  CAR  provide  s  a  mechanism  to 
evaluate  the  effec  tiveness  of  FEMA 
programs  that  arg  designed  to  help 
States  attain  a  high  level  of  achievement 
in  mitigation,  preparedness  response 
and  recovery  programs.  It  can  be  used 
by  States  for:  (1)  Developing  strategic 
planning  initiatives;  (2)  producing 
annual  work  plans  for  Federal  grants 
based  on  areas  requiring  improvement 
that  are  identifiea  in  the  CAR;  (3) 
providing  a  basis  for  budget 
submissions  to  Slate  legislatures;  and  (4) 
modifying  CAR  t(  i  establish  an 
instnunent  to  ass  iss  the  capabilities  of 
local  jurisdictions. 

Affected  Public .  State,  Local  or  Tribal 
Government. 

Number  of  Res,  iondents:  56. 

Estimatea  Tim  ^  per  Respondent:  60 
hours. 

Estimated  Tota  J  Annual  Burden 
Hours;  3.360  hou's. 

Frequency  of  Response:  Biennially. 
COMMENTS:  Intere  sted  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  fcr  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  ann  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  40503  on  or  before 
March  8.  2000. 

FOR  FURTHER  INFOitMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  info  mation  collection 
should  be  made  to  Muriel  B.  Anderson, 
FEMA  Informatiab  Collections  Officer, 
Federal  Emergenc  y  Management 
Agency,  500  C  St  eet,  SW,  Room  316, 
Washington,  DC  ;  0472.  Telephone 
number  (202)  648-2625.  FAX  number 
(202)  646-3524  oj  email 
muriel.anderson^  fema.gov. 

Dated:  January  28 ,  2000. 
Muriel  B.  Anderson , 


ACTION:  Notice. 


.Proira 


Acting  Director, 

Operations  SuppoHiDirectorate. 

(FR  Doc.  00-2666  F 
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771  Services  Division, 
rectorate. 

led  2^1-00;  8:45  am] 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1310-DR] 

Kentucky;  Amendment  No.  3  to  Notice 
Of  a  Major  Disaster  Declaration 

AGENCY:  Federal  ]  Imergency 
Management  Age  icy  (FEMA). 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  (FEMA- 
1310-DR),  dated  January  10,  2000,  and 
related  determinations. 
EFFECTIVE  DATE:  January  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency    => 
Memagement  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
January  10,  2000: 

Hancock  and  Henderson  Counties  for 
Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Luanji;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  00-2668  Filed  2-4-00;  8:45  am] 

BILLING  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1248-DR] 

U.S.  Virgin  Islands;  Amendment  No.  4 
to  Notice  of  a  Major  Disaster 
Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  U.S.  Virgin 
Islands  (FEMA-1248-DR),  dated 
September  24,  1998,  and  related 
determinations. 

EFFECTIVE  DATE:  January  20,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 


January  20,  2000,  the  President 
concurred  with  the  Director's 
recommendation  to  adjust  the  cost 
sharing  arrangements  concerning 
Federal  funds  provided  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.), 
and  the  Insular  Areas  Act  (10  U.S.C. 
1469a(d)  in  a  letter  to  James  L.  Witt, 
Director  of  the  Federal  Emergency 
Management  Agency,  as  follows: 

I  have  determined  that  the  damage  in  the 
U.S.  Virgin  Islands,  resulting  from  Hurricane 
Georges  on  September  19-22, 1998,  is  of 
sufficient  severity  and  magnitude  that  special 
conditions  are  warranted  regarding  the  cost 
sharing  arrangements  for  Federal  funds 
provided  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  P.L.  93-288,  as  amended  ("the  Stafford 
Act"), 

Therefore,  I  concur  with  your 
recommendation  to  amend  my  declaration  of 
September  24, 1998  to  authorize  Federal 
funds  for  the  Individual  and  Family  Grant, 
Public  Assistance,  and  Hazard  Mitigation 
Grant  Programs  at  90  percent  of  total  eligible 
costs. 

Please  notify  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  major 
disaster  declaration. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

James  L.  Witt, 

Director. 

[FR  Doc.  00-2667  Filed  2^1-00;  8:45  am) 

BILUNG  CODE  6718-02-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  compahy  and/or  to  acquire  the 
assets  or  the  ownership  of  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 
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The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  {12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  2,  2000. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Davis  Trust  Financial  Corporation, 
Elkins,  West  Virginia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Davis 
Trust  Company,  Elkins,  West  Vireinia. 

B.  Federal  Reserve  Bank  of  At^ta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  TransAtlantic  Holding  Corp., 
Miami,  Florida;  to  become  a  bank 
holding  company  by  acquiring  up  to  100 
percent  of  the  voting  shares  of 
TransAtlantic  Bank,  Coral  Gables 
(Miami),  Florida. 

C.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Capitol  Bancorp,  Ltd.,  Lansing, 
Michigan;  Sun  Community  Bancorp 
Limited,  Phoenix,  Arizona;  and  Nevada 
Community  Bancorp  Limited,  Las 
Vegas,  Nevada;  to  acquire  51  percent  of 
the  voting  shares  of  Black  Moimtain 
Community  Bank  (in  organization), 
Henderson,  Nevada. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1 .  Wells  Fargo  &■  Company,  San 
Francisco,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Michigan 
Financial  Corporation,  Marquette, 
Michigan,  and  thereby  indirectly 
acquire  MFC  First  National  Bank, 
Marquette,  Michigan;  MFC  First 
National  Bank,  Minominee,  Michigan; 
MFC  First  National  Bank,  Ironwood, 
Michigan;  MFC  First  National  Bank, 
Iron  River,  Michigan;  MFC  First 


National  Bank,  Iron  Mountain, 
Michigan;  MFC  First  National  Bank, 
Houghton,  Michigan;  and  MFC  First 
National  Bank,  Escanaba,  Michigan. 

In  connection  with  this  appUcation, 
Applicant  also  has  applied  to  acquire 
Michigan  Financial  Life  Insiu-ance 
Company,  Marquette,  Michigan,  and 
thereby  engage  in  underwriting  life 
insurance  and  accident  and  health 
insurance  that  is  directly  related  to  an 
extension  of  credit  by  the  bank  holding 
company  organization,  pursuant  to 
§  225.28(b)(ll)  of  Regulation  Y. 

Board  of  Govfemors  of  the  Federal  Reserve 

System,  February  1,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-2616  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  621(M>1-1> 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  hkHibankIng  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BJIC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiiking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  2,  2000. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Heruiepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1.  Northern  Star  Financial,  Inc., 
Mankato,  Minnesota;  to  acquire  First 
Federal  Holding  Company  of  Morris, 


Inc.,  Morris,  Minnesota,  and  thereby 
indirectly  acquire  First  Federal  Savings 
Bank,  Morris,  Minnesota,  and  thereby 
engage  in  operating  a  savings 
association,  pursuant  to 
§  225.28(b)(4)(ii)  of  Regulation  Y; 
providing  securities  brokerage,  pursuant 
to  §  225.28(b)(7)(i)  of  Regulation  Y; 
providing  insurance  directly  related  to 
an  extension  of  credit  by  the  bank 
holding  company  or  any  of  its 
subsidiaries,  pursuant  to 
§225.28(b)(ll)(i)  of  Regulation  Y;  and 
engaging  in  general  insurance  agency 
activity  in  a  place  with  a  population  of 
less  than  5,000,  pursuant  to 
§  225.28(b)(ll)(iii)(A)  of  Regulation  Y. 
Board  of  Governors  of  the  Federal  Reserve 
System,  February'  1,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  00-2617  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Data  Collection;  Comment 
Request;  NCI  Cancer  Information 
Service  Demographic/Customer 
Service  Data  Collection 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  NCI  Cancer  Information  Service 
Demographic/Customer  Service  Data 
Collection.  Type  of  Information 
Collection  Request:  Revision  of  a 
currently  approved  collection.  OMB 
control  number  0925-0208,  expiration 
date  JiUy  31,  2000.  Need  and  Use  of 
Information  Collection:  The  CIS 
provides  the  general  public,  cancer 
patients,  families,  health  professionals, 
and  others  with  the  latest  information 
on  cancer.  Essential  to  providing  the 
best  customer  service  is  the  need  to 
collect  data  about  caller^  and  how  they 
found  out  about  the  service.  This  effort 
involves  asking  three  questions  to  100% 
of  five  categories  of  callers  for  an  aimual 
total  of  approximately  333,620  callers 
and  four  questions  to  50%  of  the  same 
five  categories  of  callers  for  an  annual 
total  of  approximately  166,810  callers. 
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Frequency  O] 
Affected  Publi^ 
households. 
Patients, 
public.  The 
as  follows: 


//  esponse:  One  time. 

Individuals  or 
T  rpe  of  Respondents: 
relati  /es,  friends,  and  general 
an  dual  reporting  burden  is 
EstUnated  Number  of 


Respondents:  333,620  for  three 
questions  and  166,810  for  four 
questions;  Estimated  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  Hours  Per  Response:  .0033  for  3 
questions  and  .0083  for  4  questions;  and 


Estimated  Total  Annual  Burden  Hours 
Requested:  2,479.  The  annualized  cost 
to  respondents  is  estimated  at:  $29,748. 
There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 


Type  of  respondents 


Estimated 

number  of 

respondents 


Estimated 

numt)er  of 

responses  per 

respondent 


Average 
burden  hours 
per  response 


Estimated  total 
annual  burden 
hours  re- 
quested 


Individuals  or  households 

—3  questlofis 

—i  questiors 


Total 


333,620 
166,810 


.0033 
.0063 


1,094 
1.385 


2,479 


Request  for 


Written  co; 
frtsm  the  publi 
are  invited  on 
following  po: 
proposed  coll 


lents 


lents  and/or  suggestions 
and  affected  agencies 
one  or  more  of  the 
(1)  Whether  the 
tion  of  information  is 
necessary  for  tjie  proper  performance  of 
the  function  ol  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  \  alidity  of  the 
methodology  apd  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  14)  Ways  to  minimize  the 
burden  of  the  Collection  of  information 
on  those  who  4re  to  respond,  including 
the  use  of  appijopriate  automated, 
electronic,  meahanical,  or  other 
technological  qollection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  irrORMATION  CONTACT:  To 

request  more  information  on  the 
proposed  projact  or  to  obtain  a  copy  of 
the  data  coUec  ion  plans  and 
instruments,  contact  Chris  Thomsen, 
Chief,  Cancer  I  aformation  Service 
Branch,  Office  of  Cancer  Information, 
Communicatio  a,  and  Education, 
National  Canc<r  Institute,  NIH,  Building 
31,  Room  lOA:  6,  9000  Rockville  Pike, 
Bethesda,  MD  50892,  or  call  non-toll- 
free  number  (3  )1)  496-5583  ext.  239  or 
E-mail  your  re(  [uest,  including  your 
address  to:  tho  vsenc@mail.nih.gov 


Comments  Dui  i 


;r(i; 


Comments 
collection  are 
their  full  effecl 
April  7,  2000. 

Dated:  |anuar) 
Reesa  Nichols, 

OMB  Clearance 
(FR  Doc.  00-262b 
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Date 


igarding  this  information 
est  assured  of  having 
if  received  on  or  before 


28,  2000. 

.  jaison. 

Filed  2-4-00:  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Cooperative  Research  and 
Development  Agreement  (CRADA)  To 
Undertake  Research  and  Development 
of  a  Corticotropin  Releasing  Factor 
(CRF)  Antagonist(8)  for  the  Treatment 
of  Cocaine  Dependence 

AGENCY:  National  Institute  of  Health, 
PHS,  DHHS. 

action:  Notice. 

SUMMARY:  The  National  Institute  on 
Drug  Abuse  (NIDA),  a  component  of  the 
National  Institutes  of  Health,  is  seeking 
proposals  from  potential  collaborators 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  to 
test,  by  scientific  means  meeting  U.S. 
Food  and  Drug  Administration  (FDA) 
standards,  the  hypothesis  that 
Corticotropin  Releasing  Factor  (CRF) 
antagonists  may  be  useful  in  the 
treatment  of  cocaine  dependence.  NIDA 
will  consider  proposals  from  all 
qucdified  entities  and  will,  subject  to 
negotiation  of  a  mutually  agreed  upon 
research  plan,  provide  substantial  in 
kind  clinical  and  preclinical  resources 
with  the  understanding  that  the  CRADA 
collaborator  will  be  free  to  utilize  data 
from  the  CRADA  to  pursue  regulatory 
filings  in  the  U.S.  and  abroad.  Subject 
to  negotiation  of  details  in  a  mutually 
agreed  upon  research  plan,  NIDA  will 
provide  the  CRADA  collaborator  with 
access  to  its  preclinical  development 
components  and  clinical  trials 
contractual  network.  No  NIH  funding 
may  be  provided  to  a  collaborator  under 
a  CRADA,  therefore  the  collaborator  will 
bear  the  financial  and  organizational 
costs  of  meeting  its  obligations  under 
the  research  plan.  It  is  NIDA's  intention 
to  provide,  at  a  minimum,  clinical  trials 
services  sufficient  to  permit,  subject  to 
FDA  approval,  research  and 


development  up  to  and  including  Phase 
n  hypothesis  testing  trials.  Assuming 
demonstration  of  safety  and  efficacy  at  • 
the  conclusion  of  Phase  n  trials  and 
subject  to  negotiation,  NIDA  will 
consider  undertaking  Phase  m  trials 
sufficient  to  permit  collaborator  to  seek 
a  U.S.  New  Drug  Approval  (NDA). 
DATES:  NIDA  will  consider  all  proposals 
received  within  90  days  of  the  date  of 
publication  of  this  notice.  This  notice  is 
active  until  May  8,  2000. 
ADDRESSES:  Questions  about  this  notice 
may  be  addressed  to  Mr.  Lee  Cummings 
(301-443-1143)  or  Dr.  Frank  Vocci 
(301-443-2711)  at  the  follovinng 
address:  Division  of  Treatment  Research 
and  Development,  National  Institute  on 
Drug  Abuse,  6001  Executive  Boulevard, 
MSC  9551,  Bethesda,  Maryland  20892- 
9551. 

SUPPLEMENTARY  INFORMATION:  There  is 
mounting  evidence  that  drugs  of  abuse 
effect  the  brain  systems  mediating  the 
stress  response.  Evidence  suggests  that 
withdrawal  syndromes  associated  with 
chronic  use  of  drugs  of  abuse  results  in 
elevations  of  Corticotropin  Releasing 
Factor  (CFR)  levels.  The  effects  of 
chronic  opiate  and  cocaine  abuse  in 
human  subjects  have  been  studied. 
Investigators  have  reported 
derangements  of  the  stress  response, 
even  long  after  cessation  of  drug  use. 
Taken  together,  these  results  would 
suggest  a  role  of  the  CRF  system  in  acute 
and,  possibly,  protracted  abstinence.  A 
role  of  stress  in  relapse  to  drugs  of  abuse 
is  strongly  suspected. 

Stress  has  been  shown  to  modify  the 
intake  of  drugs  of  abuse  in  preclinical 
studies  of  drug  self-administration.  The 
effect  of  stress  to  increase  drug  intake 
has  been  shown  for  opiates  and  cocaine. 
Moreover,  the  effects  of  stress  can  be 
mimicked  by  CRF  administration  and 
inhibited  by  CRF  antagonists.  The 
inhibitory  effect  of  CRF  antagonists  on 
stress-induced  increases  in  drug-taking 
behavior  is  impressively  robust.  Hence, 
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further  study  of  the  modulation  of  stress 
responses  by  CRF  antagonists  in  drug 
dependent  and  formerly  dependent 
subjects  and  the  possible  relationship  to 
reduction  of  drug  use  or  prevention  of 
relapse  is  a  high  priority  for  NIDA.' 
NIDA  does  not  currently  own  or  have 
access  to  a  CRF  antagonist  with  which 
to  undertake  this  line  of  research  and 
development.  To  this  end,  NIDA  is 
seeking  collaborations  with 
pharmaceutical  partners  to  evaluate  CRF 
antagonists  in  drug  dependent  and 
formerly  drug  dependent  subjects.  NIDA 
is  seeking  to  enter  into  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  with  a  pharmaceutical 
company  or  its  license,  the  purpose  of 
which  would  be  to  assess  the  effects  of 
CRF  antagonists  in  drug  dependent 
populations.  NIDA  is  willing  to  provide 
both  intellectual  expertise  and 
preclinical  and  clinical  support  in  a 
collaboration.  While  NIDA  would  prefer 
to  enter  into  a  CRADA  with  a  company 
or  licensee  that  is  already  in  clinical 
testing  phase  with  a  CRF  antagonist,  it 
would  also  entertain  collaborations 
involving  drug  candidates  in  the 
preclinical  stage  of  testing.  NIDA's 
Medications  Development  Program 
possesses  the  capacity  to  perform 
pharmacological  and  toxicological 
testing,  pharmacokinetics,  dosage  form 
development  and  clinical  testing  from 
Phase  I  through  Phase  III  testing  and  is 
willing  to  apply  these  capacities  in  the 
assessment  of  a  CRF  antagonist. 

Selection  factors  of  importance  of 
NIDA  include: 

(1)  It  is  mandatory  that  the 
collaborator  have  proprietary  rights  to 
the  CRF  antagonist  sufficient  to  permit 
research  and  commercial  development 
for  the  intended  field  of  use,  i.e., 
treatment  of  cocaine  dependence.  In  the 
event  the  collaborator  does  not  own  the 
CRF  antagonist,  collaborator  must 
provide  appropriate  documentation  of  a 
commercialization  license  to  the  field  of 
use  sufficient  to  permit  the  CRADA  to 
proceed.  Collaborator  must  be  able  to 
supply  dosage  forms  of  a  CRF  antagonist 
made  to  FDA  Good  Manufactiuing 
Practices  (GMP)  standards  sufficient  to 
permit  each  stage  of  research  and 
development  to  proceed. 

(2)  NIDA  will  consider  the  amount  of 
research  and  development 
documentation  and  experience  already 
in  the  collaborator's  possession.  NIDA 
will  sign  appropriate  confidential 
disclosure  agreements  in  order  to  review 
proprietary  and  unpublished  data. 
While  NIDA  will  consider  all  proposals. 


'  A  review  of  the  scientific  literature  on  stress, 
drugs  of  abuse,  and  relapse  to  drug  use  is  available 
upon  request. 


it  will  give  a  higher  priority  to  proposals 
that  can  document  a  more  advanced 
level  of  development  with  the  proposed 
CRF  antagonist. 

(3)  NIDA  will  consider  the  amoimt 
and  type  of  research  and  development 
resources  the  collaborator  proposes  to 
undertake  as  part  of  a  proposed  CRADA. 

(4)  NIDA  will  consider  the 
backgroimd,  experience,  and  expertise 
in  medications  development  of  the 
proposed  collaborator. 

Dated:  February  1,  2000. 
lack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
|FR  Doc.  00-2628  Filed  2^-00;  8:45  am) 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Comparative  Medicine. 

Date;  February  10,  2000. 

Time:  2:00  PM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Office  of  Review,  National  Center  for 
Research  Resources,  6705  Rockledge  Drive, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call) 

Contact  Person:  Sybil  A.  Wellstood,  PHD. 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  6705  Rockledge  Drive,  MSC  7965. 
Room  6018,  Bethesda.  MD  20892-7965,  301- 
435-0814. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic 
Assistance  Program  Nos.  93.306, 
Comparative  Medicine,  93.306;  93.333, 


Clinical  Research,  93.333;  93.371, 
Biomedical  Technology;  93.389, 
Research  Infrastructure,  National 
Institutes  of  Health,  HHS) 

Dated:  January  28.  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  ofFedera  f  Advisory 
Committee  Policy. 

|FR  Doc.  00-2625  Filed  2^-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conmiittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commrcial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Human  Genome  Research. 

Date:  Februarv-  28-29.  2000. 

Open:  Februaiy  28,  2000.  8:30  AM  to  3:00 
PM. 

Agenda:  Discussion  of  matters  of  program 
relevance. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  Conference  Rooms  El  & 
E2.  45  Center  Drive,  Bethesda,  MD  20892. 

Closed:  February  28,  2000,  3:00  PM  to 
Adjournment  on  Tuesday,  February  29,  2000. 

Agenda:  to  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health, 
Natcher  Building.  Conference  Rooms  E1&E2. 
45  Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Elke  |ordan.  Deputy 
Director.  National  Human  Genome  Research 
Institute.  National  Institutes  of  Health,  PHS. 
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DHHS,  31  Center 
4B09.  Bethesda 
(Catalogue  of 
Program  Nos.  93 
Research,  Nations  I 


Drive,  Building  31,  Room 
N  D  20892,  301  496-0844. 

Fedi  iral  Domestic  Assistance 
1  72.  Human  Genome 
Institutes  of  Health,  HHS) 


Dated:  January  18,  2000. 
LaVerae  Y.  Strinj  Beld, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-2626 

BHJJNG  COOC  4140-t  1-M 


Filed  2-4-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVK^ES 

National  InstMes  of  Healtti 

National  Institute  of  Mental  Health; 
Notice  of  Closet!  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor  y  Committee  Act,  as 
amended  (5  U.S  C.  Appendix  2),  notice 
is  hereby  given  i  )f  the  following 
meeting. 

The  meeting  \  nil  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  fc  rth  in  sections 
552b{c){4}  and  5  52b(c)(6).  Title  5  U.S.C, 
as  amended.  Th< ;  grant  applications  and 
the  discussions  :ould  disclose 
confidential  trac  e  secrets  or  commercial 
property  such  ai  patentable  material, 
and  personal  information  concerning 
individuals  assctiated  with  the  grant 
applications,  th(i  disclosure  of  which 
would  constituti!  a  clearly  unwarranted 
invasion  of  pers  mal  privacy. 

Name  of  Comm  ttee:  National  Institute  of 
Mental  Health  Sp(  cial  Emphasis  Panel. 

Date:  February  :  5-17,  2000. 

Time:  8:30  AM  I  o  6  PM. 

Agenda:  To  revi  5w  and  evaluate  grant 
applications. 

Place:  One  Was  lington  Circle  Hotel, 
Conference  Centei ,  One  Washington  Circle, 
Washington.  DC  3  )037. 

Lawrence  E.  Chaitkin, 
PHD,  Scientific  Review  Administrator, 
Division  of  Extranjural  Activities,  National 
Health,  NIH, 
er,  6001  Executive  Blvd., 
Rm.  6138,  MSC  9d06,  Bethesda,  MD  20892- 
9606.  301-443-64  70. 


Institute  of  Menta 
Neuroscience  Cen 


This  notice  is  b( 
days  prior  to  the 
limitations  imposed 
funding  cycle. 

(Catalogue  of  Fetieral 
Assistance  Progi 
Health  Research  Grants 
Scientist  Develo  jment 
Development  Ai  trard 
Research  Scientist 
Mental  Health 
Service  Awards 
National  histitu^s 


ing  published  less  than  15 
r  leeting  due  to  the  timing 
by  the  review  and 


Domestic 
am  Nos.  93.242.  Mental 
93.281. 
Award,  Scientist 
for  Clinicians,  and 
Award;  93.282. 
^  ational  Research 
for  Research  Training, 
of  Health,  HHS) 


Dated:  January  28,  2000. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-2623  Filed  2-4-00;  8:45  am] 

BILLINO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubic  in  accordance  with  the  provisions 
set  forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  - 

Date:  February  1,  2000. 

Time:  9  AM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Carole  L.  Jelsema,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institute  of 
Health,  6701  Rockledge  Drive,  Room  5222, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1249,  jelsemac@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing  • 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic 
Assistance  Program  Nos.  93.306, 
Comparative  Medicine.  93.306;  93.333, 
Clinical  Research,  93.333,  93.337, 
93.393-93.396,  93.837-93.844.  93.846- 
93.878,  93.892,  93.893.  National 
Institutes  of  Health,  HHS) 

Dated:  January  28,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-2624  Filed  2^-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b)(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant 
apphcations  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclose  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  1,  2000. 

Time:  11:00  AM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications.  • 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Edmund  Copeland, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1715. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group 
Bacteriology  and  Mycology  Subcommittee  2. 

Date:  February  9-10,  2000. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications.  , 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Palladian  West,  Chevy  Chase,  MD  20815. 

Contact  Person:  William  C.  Branche, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4182, 
MSC  7808,  Bethesda,  MD  20892.  (301)  435- 
1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  9-10,2000. 

Time.  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Gamil  C.  Debbas,  Scientific 
Review  Administrator,  Center  for  Scientific 
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Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5170,  MSC  7844, 
Bethesda,  MD  20892,  (301)  435-1018. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Integrative, 
Functional,  and  Cognitive  Neuroscience 
Initial  Review  Group  Visual  Sciences  B 
Study  Section 

Date:  February  9-10,  2000. 

Time:  8:30  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Leonard  Jakubczak, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5172, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1247. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Enjphasis  Panel. 

Date:  Februar>'  9,  2000. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Richard  Marcus,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5168,  MSC  7844, 
Bethesda,  MD  20892,  301-435-1245, 
richard.marcus@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  9,  2000. 

Time:  6:00  PM  to  7:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  La)olla  Cove  Suites,  La  Jolla,  CA 
92037. 

Contact  Person:  Lee  Rosen,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171, 
Irosen@csr/nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  9,  2000. 

Time:  7:30  PM  to  9:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  La  Jolla  Cove  Suites,  La  Jolla,  CA 
92037. 

Contact  Person:  Eileen  W.  Bradley, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive,  Room  5120, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1179,  bradleye@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Initial  Review  Group, 
Biochemical  Endocrinology  Study  Section. 

Date:  February  10,  2000. 

Time:  8:00  AM  to  7:00  PM. 

Agenda:  To  review  emd  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel,  1250  22nd 
Street,  NW,  Washington,  DC  20037. 

Contact  Person:  Michael  Knecht,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6176,  MSC  7892, 
Bethesda,  MD  20892,  (301)  435-1046. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Initial  Review  Group 
Diagnostic  Imaging  Study  Section. 

Date:  February  10-11,  2000. 

Time:  8:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  La  Jolla  Cove  Suites,  La  Jolla,  CA 
92037. 

Contact  Person:  Lee  Rosen,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group, 
Molecular  and  Cellular  Biophysics  Study 
Section. 

Date:  February  10-11,  2000. 

Time:  8:00  AM  to  6:00  PM. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Hotel  de  La  Poste,  316  Chartres 
Street,  New  Orleans,  LA  70130. 

Contact  Person:  Nancy  Lamontagne, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4170, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1726. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  10-11,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Lameridia  Hotel,  New  Orleans.  LA 
70130. 

Contact  Person:  Mary  Custer,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5102,  MSC  7850, 
Bethesda,  MD  20892,  (301)  435-1164. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitatioqs  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Initial  Review  Group 
Diagnostic  Radiology  Study  Section. 

Date:  February  10^11,  2000. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St  James  Hall,  La  Jolla.  CA  92037. 

Contact  Person:  Eileen  W.  Bradley, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5120, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1179,  bradleye@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cardiovascular 
Sciences  Initial  Review  Group  Hematology 
Subcommittee  1. 

Date:  February  10-11,  2000. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave., 
Chevy  Chase,  MD  20815. 

Contact  Person:  Robert  Su.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4134,  MSC  7802, 
Bethesda,  MD  20892.  (301)  435-1195. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  10-11,  2000. 

Time:  9  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave., 
Chevy  Chase,  MD  20815. 

Contact  Person:  Michael  J.  Kozak, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3170. 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0913. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  Februar\'  10-11,  2000. 

Time:  9  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Georgetown  Suites  Hotel-Harbor 
Building.  1000  29th  Street  NW.  Washignfon, 
DC  20007. 

Contact  Person  .-Thomas  A.  Tatham,  ■ 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3188. 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
0692.  talhamt@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
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pcsed 


NW, 


limitations  im 

funding  cycle 
Name  Oj 

Review  Special 
Date:  Februar 
Time:  7:00  PK 
Agenda:  To 

applications. 
Place:  Holidaj 
Contact  Perso,  i 

Scientific  Reviei  / 

Scientific  Reviev 

Health,  6701 

MSC  7892. 

1044. 
This  notice  is 

days  prior  to  the 

limitations  im 

funding  cycle. 
Name  o, 

Sciences  Initial 

Medicine  A 
Date:  February 
Time:  8:00  AN 
Agenda:  To 

applications 
Place:  The 

2401  M  Street, 
Contact  Perso. 

Scientific  Revie\t 

Scientific  Revie>  r 

Health.  6701 

MSC  7818 

1778,  khanm@csr. 
This  notice  is 

days  prior  to  the 

Imitations 

funding  cycle 

Name  q, 
Review  Special 

Date:  Februarj 

Time:  8:00  AlC 

Agenda:  To 
applications 

Place: 
Washington,  DC 

Contact  Persoi  i 
Scientific  Reviev ' 
Scientific  Reviev  r 
Health.  6701 
MSC  7854 
1174,  dhin 

This  notice  is 
days  prior  to  the 
limitations  i 
funding  cycle. 

Name  of 
Reproductive 
Reproductive 

Date:  February 

Time:  8:00  AN 

Agenda:  To 
applications 

Place 
Parkway.  Gaithe 

Contact  Perso. 
Scientific  Reviei^ 
Scientific  Revi 
Health,  6701 
MSC  7892 
1042. 

This  notice  is 
days  prior  to  the 
limitations  im 
funding  cycle. 


pc  sed  by  the  review  and 


>f  Com,  nittee:  Center  for  Scientific 
emphasis  Panel. 
13,2000. 
to  9:00  PM. 
review  and  evaluate  grant 

Inn,  Bethesda,  MD  20814. 
;  Dennis  Leszczynski, 
Administrator,  Center  for 
National  Institutes  of 
Roikledge  Drive,  Room  6170, 
Bethisda.  MD  20892,  (301)  435- 

)eing  published  less  than  15 
meeting  due  to  the  timing 
by  the  review  and 


if  Committee:  Pathophysiological 
eview  Group,  General 
Subiommittee  2. 
14-15,2000. 
to  6:00  PM. 
iew  and  evaluate  grant 


Wash 


ington  Monarch  Hotel, 
,  Washington,  DC  20037. 
Mushtaq  A.  Khan,  DVM, 
Administrator,  Center  for 
National  Institutes  of 
Rodkledge  Drive,  Room  2176, 
Bethjsda.  MD  20892,  301-435- 
nih.gov. 
>eing  published  less  than  15 
meeting  due  to  the  timing 
mpoied  by  the  review  and 
:le. 
ifComt  littee:  Center  for  Scientific 
1  imphasis  Panel. 
14.  2000. 
to  12:00  PM. 
review  and  evaluate  grant 

Georgetbwn  Holiday  Inn. 
bo007. 
Dharam  S.  Dhindsa, 
Administrator,  Center  for 
National  Institutes  of 
Rotjkledge  Drive.  Room  5126, 
Beth(  sda.  MD  20892,  (301)  435- 
dsad^  csr.nih.gov. 

)eing  published  less  than  15 
meeting  due  to  the  timing 
mpo^ed  by  the  review  and 

Comhittee:  Endocrinology  and 
So  ences  Initial  Review  Group, 
Ei|docrinology  Study  Section. 

14-15,  2000. 

to  3:00  PM. 

iew  and  evaluate  grant 

Gaither^burg  Hilton,  620  Perry 
sburg,  MD  20877. 
i:  Abubakar  A.  Shaikh, 
Administrator.  Center  for 
National  Institutes  of 
Roikledge  Drive,  Room  6166, 
Bethjsda,  MD  20892,  (301)  435- 

)eing  published  less  than  15 
meeting  due  to  the  timing 
by  the  review  and 


pcsed 


Name  of  Committee:  Health  Promotion  and 
Disease  Prevention  Initial  Review  Group, 
Alcohol  and  Toxicology  Subcommittee  3. 

Date:  February  14-15,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  MoucU-ch  Hotel,  2401  M 
Street.  NW,  Washington,  DC  20037. 

Contact  Person:  Christine  Melchior, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4102, 
MSC  7816,  Bethesda.  MD  20892,  (301)  435- 
1713. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Health  Promotion  and 
Disease  Prevention  Initial  Review  Group 
Nursing  Research  Study  Section. 

Date:  February  14-16,  2000. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Getrude  McFarland, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4110, 
MSC  7816.  Bethesda,  MD  20892.  (301)  435- 
1784. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Initial  Review  Group  General 
Medicine  A  Subcommittee  1. 

Date:  February  14-15.  2000. 

Time:  8:30  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Harold  M.  Davidson, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4216,  MSC  7814,  Bethesda,  MD  20892, 
(301)  435-1776,  davidsoh@csr.nih,gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Science  Initial  Review  Group 
Endocrinology  Study  Section. 

Date:  February  14-15,  2000. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  liUi,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Syed  M.  Amir.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  6168.  MSC  7892. 
Bethesda,  MD  20892,  (301)  435-1043, 
amirs@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Initial  Review  Group 
Surgery,  Anesthesiology  and  Trauma  Study 
Section. 

Date:  February  14-15,  2000. 

Time:  1:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  Mirage  I 
Room.  2101  Wisconsin  Avenue.  Washington, 
DC  20007. 

Contact  Person:  Gerald  L.  Becker, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5114, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1170. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  January  28,  2000. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-2627  Filed  2^-00;  8:45  am) 
BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Glycoprotein  Hormone 
Superagonists 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS, 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a){l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
invention  embodied  in:  U.S.  Patent 
Application  Serial  No.  09/185,408  filed 
May  6, 1996  entitled  "Glycoprotein 
Hormone  Superagonists",  to 
EndocrinoLogiz,  Inc.,  having  a  place  of 
business  in  Princeton,  NJ  08542.  The 
contemplated  exclusive  license  may  be 
limited  to  use  for  human  therapeutics 
and  diagnostics.  The  United  States  of 
America  is  the  assignee  of  the  patent 
rights  in  this  invention. 

This  announcement  replaces  an 
earlier  Federal  Register  notice  (64  FR 
38685,  July  19,  1999)  which  is  hereby 
withdrawn. 

DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
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received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  April 
7,  2000,  will  be  considered. 

ADDRESSES:  Requests  for  a  copy  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Charles  Maynard, 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville,  MD 
20852-3804;  Telephone:  (301)  496- 
7056,  ext.  243;  Facsimile:  (301)  402- 
0220;  e-mail:  CM251N@NIH.GOV. 

SUPPLEMENTARY  INFORMATION:  This 
invention  relates  generally  to  modified 
glycoprotein  hormones  and  specifically 
to  modifications  to  a  human 
glycoprotein,  which  create  superagonist 
activity.  Glycoprotein  hormones 
comprise  a  family  of  hormones,  which 
are  structurally  related  heterodimers 
consisting  of  a  species  common  a  sub- 
unit  and  a  distinct  p  sub-unit  that 
confers  the  biological  activity  for  each 
hormone.  However,  this  invention  is  not 
limited  to  specific  hormones,  specific 
subjects  such  as  humans  as  well  as  non- 
humans  mammals,  specific  amino  acids, 
specific  clinical  conditions,  specific 
analogs,  or  specific  methods. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless, 
within  60  days  fi'om  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argimient  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  February  1,  2000. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  00-2630  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Nitroxides  as  Protectors 
Against  Oxidative  Stress  and  in  the 
Prophylactic  and  Therapeutic 
Treatment  of  Aging,  Obesity  and 
Cancer 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS 
action:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
invention  embodied  in:  U.S.  Patent 
Application  Serial  No.  07/494,532,  filed 
March  16, 1990,  entitled  "Nitroxide  as 
Protectors  Against  Oxidative  Stress" 
and  U.S.  Patent  Application  Serial  No. 
60/047,724  filed  May  27,  1997  entitled," 
The  use  of  Nitroxides  in  the 
prophylactic  and  therapeutic  treatment 
of  cancer  due  to  genetic  defects"  and 
"corresponding  foreign  patent 
applications  to  Mitos,  Inc.,  having  a 
place  of  business  in  San  Diego, 
California.  The  patent  rights  in  these " 
inventions  have  been  assigned  to  the 
United  States  of  America. 

The  contemplated  exclusive  license 
may  be  limited  to  the  use  compounds 
and  methods  disclosed  and  claimed  in 
the  invention  for  the  prevention  and 
treatment  of  obesity,  cancer  and  the 
amelioration  of  the  direct  effects  of 
aging. 

DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  May  8. 
2000,  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquires,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Norbert  J.  Pontzer,  J.D.,  Ph.D.. 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville,  MD 
20852-3804;  Telephone:  (301)  496- 
7736,  ext.  284;  Facsimile:  (301)  402- 
0220;  E-mail:  np59n@nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 
SUPPLEMENTARY  INFORMATION:  New 
metal-independent  nitroxide 
compounds  are  anti-oxidants  capable  of 
protecting  cells,  tissues,  and  organs 


against  the  harmful  effects  of  toxic 
oxygen  related  species  (hydroxyl 
radical,  hydrogen  peroxide,  superoxide). 
The  toxic  oxygen  related  species  have 
been  implicated  in  cancer  and  aging. 
These  nitroxides  slow  the  death  rate  in 
experimental  animals  with  cancers 
caused  by  deletion  of  the  p53 
suppressor  gene.  These  nitroxides  also 
cause  weight  loss  in  mice  with  no 
apparent  toxicity. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  w^ith 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  90  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  January  31,  2000. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
(FR  Doc.  00-2631  Filed  2-4-00:  8:45  am] 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Nitroxides  as  Protectors 
Against  Oxidative  Stress  and  the 
Prophylactic  and  Therapeutic 
Treatment  Radiation  Damage  to 
Normal  Tissue 

AGENCY:  National  bistitutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTK>N:  Notice. 

SUMMARY:  This  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
invention  embodied  in:  U.S.  Patent 
Application  Serial  No.  07/494,532,  filed 
March  16.  1990.  entitled  "Nitroxides  as 
Protectors  Against  Oxidative  Stress" 
and  U.S.  Patent  Application  Serial  No. 
60/047.724  filed  May  27,  1997  entitled. 
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"The  use  of  Nib  oxides  in  the 
prophylactic  am  1  therapeutic  treatment 
of  cancer  due  to  genetic  defects"  and 
corresponding  f  )reign  patent 
applications  to  ^  Parian  Biosjoiergy,  Inc., 
having  a  place  cf  business  in  Palo  Alto, 
California.  The  ]  )atent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  of  America. 

The  contempl  ited  exclusive  license 
may  be  limited  |o  use  of  topical  or  local 
tissue  application  of  compounds 
disclosed  and  cl  limed  in  the  invention 
for  the  protectio  a  of  normal  tissue 
against  radiatioi .  damage  caused  by 
radiation  therap  y  of  diseased  tissue. 
DATES:  Only  wri  tten  comments  and/or 
applications  for  a  license  which  are 
received  by  the  NTH  Office  of 
Technology  Transfer  on  or  before  May  8, 
2000,  will  be  coi  isidered. 
ADDRESSES:  Reqi  lests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Norbert  J.  Poitzer,  J.D.,  Ph.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  TVansfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville,  MD 
20852-3804;  Telephone:  (301)  496- 
7736,  ext.  284;  Facsimile:  (301)  402- 
0220;  E-mail:  np59n@nih.gov.  A  signed 
Confidential  Dis  closure  Agreement  will 
be  required  to  re  ceive  copies  of  the 
patent  application. 

SUPPLEMENTARY  INFORMATION:  Effective 
radioprotective  drugs  could 
significantly  im]  irove  the  therapeutic 
ratio  of  radiatioi  therapy  by  protecting 
normal  tissues  a  ad  allowing  greater 
doses  of  radiatio  a  to  be  delivered  to  the 
tumor.  One  appi  oach  to  avoid 
protecting  the  tu  mor  is  local  application 
of  the  radioprote  ctive  drugs  to  adjacent 
health  tissue.  Tli  e  patent  applications 
claim  a  new  clas  s  of  metal  independent 
nitroxide  compc  unds  that  appear 
capable  of  prote<  :ting  tissue  against 
radiation  damag  s  if  clinically  useful, 
non-toxic  formu  ations  that  deliver 
sufficient  local  t  ssue  concentrations 
can  be  develope  i. 

The  prospecti'  re  exclusive  license  will 
be  royalty-bearii  ig  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFRj404.7.  The  prospective 
exclusive  license  s  may  be  granted  imless, 
within  90  days  f  rom  the  date  of  this 
published  Notic },  NIH  receives  written 
evidence  and  ar;  ^ment  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  wi  h  the  requirements  of 
35  U.S.C.  209  an  d  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  file  1  in  response  to  this 
notice  will  be  tri  lated  as  objections  to 
the  contemplatii  ig  license.  Comments 


and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  January  31,  2000. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
(FR  Doc.  00-2632  Filed  2-4-00;  8:45  am] 
BNJJNQ  COOE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttie  Assistant  Secretary — 
Water  and  Science;  Central  Utah 
Project  Completion  Act;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  ttte  Conversion  of  a 
Portion  of  Strawt}erry  Valley  Project 
Water  From  Irrigation  to  Municipal  and 
Industrial  Use 

agency:  Office  of  the  Assistant 
Secretary — Water  and  Science, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Assessment  for  the 
conversion  of  a  portion  of  Strawberry 
Valley  Project  (SVP)  water  bom 
irrigation  to  other  beneficial  uses 
including  municipal  and  industrial 
(M&I)  use. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  the 
Department  of  the  Interior,  Central  Utah 
Project  Completion  Act  Office  will 
prepare  an  Environmental  Assessment 
on  the  conversion  of  SVP  water  from 
agricultural  to  municipal  and  industrial 
use. 

The  SVP,  authorized  December  15, 
1905,  is  one  of  the  earliest  Reclamation 
Projects.  The  SVP  water  from  the 
Colorado  River  Basin  is  stored  in  the 
enlarged  Strawberry  Reservoir.  The  SVP 
water  is  then  conveyed  through  the 
Diamond  Fork  System  into  the  Great 
Basin  where  it  is  delivered  through 
natural  stream  courses  to  the  Spanish 
Fork  River  diversion  structure  and  into 
the  Strawberry  Power  Canal.  The  SVP 
service  area  is  located  in  south  Utah 
County,  Utah.  The  Strawberry  Water 
Users  Association  is  responsible  for  the 
operation  and  maintenance  of  the  SVP 
and  contractually  uses  Central  Utah 
Project  (CUP)  facilities  to  store  and 
convey  SVP  water. 

Suburban  development  in  the  SVP 
service  area  has  resulted  in  agricultural 
land  being  taken  out  of  production, 
annexed  into  the  cities,  and  developed 
into  residential  areas.  Under  the 
authority  of  the  Water  for  Miscellaneous 
Purposes  Act  of  1920  (43  U.S.C.  521), 


the  Secretary  of  the  Interior  has 
authority  to  approve  converting  a 
portion  of  the  SVP  water  from  irrigation 
to  M&I  use.  This  conversion  will:  (1) 
authorize  the  conversion  of  SVP  water 
from  irrigation  to  M&I  use;  (2)  ensure 
the  orderiy  marketing  of  CUP  and  SVP 
M&I  water;  (3)  provide  an  adequate 
water  supply  to  the  cities;  (4)  generate 
revenue  to  fund  the  rehabilitation  of 
SVP  facilities;  and  (5)  eliminate 
unauthorized  use  of  SVP  water  within 
the  service  area.  Of  the  total  SVP  annual 
average  water  supply  of  about  71,000 
acre-feet,  approximately  10,200  acre-feet 
has  already  been  converted  and  an 
additional  1 ,800  acre-feet  will  be 
converted  from  irrigation  to  M&I  use  in 
the  foreseeable  future  with  the 
opportimity  to  gradually  convert 
additional  amounts  as  growth  continues 
in  the  area. 

The  Environmental  Assessment  will 
identify  potential  effects  of  the  proposed 
action  and  determine  whether  those 
effects  are  significant.  Alternatives 
identified  at  this  time  include  the 
proposed  action  and  the  no  action 
alternatives.  Issues  to  be  analyzed 
include  impacts  on  wildlife,  cidtural 
resources,  special  status  plants  and 
animals,  and  water  resoiut:es. 
DATES:  Public  scoping  comments 
relating  to  issues  and  potential 
additional  alternatives  will  be  accepted 
for  30  days  following  the  publication  of 
this  notice. 

FOR  FURTHER  INFORMATION:  Scoping 
comments  should  be  sent  to:  Program 
Coordinator,  CUP  Completion  Act 
Office,  Department  of  the  Interior,  302 
East  1860  South,  Provo  UT  84606-6154. 

Comments,  including  names  and 
street  addresses  of  respondents  will  be 
available  for  public  review  at  the  CUP 
Completion  Act  Office  and  will  be 
subject  to  disclosure  under  the  Freedom 
of  Information  Act  (FOIA).  They  may  be 
published  as  part  of  the  Environmental 
Assessment  and  other  related 
documents. 

Dated:  February  1,  2000. 
Ronald  Johnston, 

CUP  Program  Director,  Department  of  the 

Interior. 

[FR  Doc.  00-2640  Filed  2^1-00;  8:45  am] 
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Proposed  Finding  Against  Federal 
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Tribe  of  Indians 
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action:  Notice. 


SUMMARY:  Pursuant  to  25  CFR  83.10(h), 
notice  is  hereby  given  that  the  Assistant 
Secretary  proposes  to  determine  that  the 
Steilacoom  Tribe  of  Indians,  c/o  Mrs. 
Joan  Ortez,  P.O.  Box  419,  Steilacoom, 
Washington  98388  does  not  exist  as  an 
Indian  tribe  within  the  meaning  of 
Federal  law.  This  notice  is  based  on  a 
determination  that  the  tribe  does  not 
satisfy  all  of  the  criteria  set  forth  in  25 
CFR  83.7  and,  therefore,  does  not  meet 
the  requirements  for  a  govemment-to- 
govemment  relationship  with  the 
United  States. 

DATES:  As  provided  by  25  CFR  83.10(i), 
any  individual  or  organization  wishing 
to  challenge  the  proposed  finding  may 
submit  factual  or  legal  arguments  and 
evidence  to  rebut  the  evidence  relied 
upon.  This  material  must  be  submitted 
within  180  calendar  days  from  the  date 
of  publication  of  this  notice.  As  stated 
in  the  regulations,  25  CFR  83.10(i). 
interested  and  informed  parties  who 
submit  arguments  and  evidence  to  the 
Assistant  Secretary  must  also  provide 
copies  of  their  submissions  to  the 
petitioner.  Names  and  addresses  of 
commenters  on  the  proposed  finding  are 
generally  available  under  the  Freedom 
of  Information^  Act. 

ADDRESSES:  Comments  on  the  proposed 
finding  and/or  requests  for  a  copy  of  the 
report  of  evidence  should  be  addressed 
to  the  Office  of  the  Assistant  Secretary — 
Indian  Affairs,  1849  C  Street,  N.W., 
Washington,  D.C.  20240,  Attention: 
Branch  of  Acknowledgment  and 
Research.  Mail  Stop  4660-MIB. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Lee  Fleming,  Chief,  Branch  of 
Acknowledgment  and  Research,  (202) 
208-3592. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

The  Steilacoom  Tribe  of  Indians  (STI) 
asserted  that  it  was  eligible  for 
consideration  under  25  CFR  83.8  as  the 
continuation  of  the  Steilacoom  band 
which  signed  the  Treaty  of  Medicine 
Creek  on  December  24,  1854,  and  that 
the  Steilacoom  were  recognized  as  a 
tribe  by  the  Federal  Government  in  the 
1930's.  The  evidence  did  not  show  that 
the  STI  descends  from  the  "Steilacoom" 
group  which  was  a  party  to  the  treaty. 
In  addition,  the  evidence  demonstrated 
that  the  Steilacoom  organizations  of  the 
1920's  and  1930's  were  dealt  with  only 
for  the  purpose  of  prosecuting  claims 
against  the  Federal  Government. 
Therefore,  because  the  petitioner  did 
not  provide  substantial  evidence  of 


unambiguous  prior  Federal 
acknowledgment,  the  STI  petition  has 
been  evaluated  imder  the  provisions  of 
25  CFR  83.7.  The  STI  meets  criteria 
83.7(d),  83.7(f),  and  83.7(g)',  but  does  not 
meet  83.7(a),  83.7(b),  83.7(c),  and 
83.7(e). 

Criterion  83.7(a)  requires  that  the 
petitioner  have  been  identified  as  an 
American  Indian  entity  on  a 
substantially  continuous  basis  since 
1900.  For  the  period  from  1900  through 
1925,  the  evidence  did  not  show  any 
external  identifications  of  an  existing 
Steilacoom  Indian  entity.  In  1925,  seven 
people  described  in  BLA  minutes  as 
"Steilacoom  Indians"  attended  a  claims 
meeting.  The  claims  group  appeared  in 
BLA  records  through  the  late  1930's. 
There  was  also  an  effort  in  the  later 
1930's  to  organize  a  Steilacoom  Tribe  of 
Public  Domeiin  Indians  of  Washington 
under  the  IRA.  There  were  no  Federal 
identifications  of  any  Steilacoom  entity 
between  1941  and  1951.  Federal 
identifications  of  the  claims 
organization  resumed  in  1951  and 
continued  until  the  final  judgment 
award  in  1974.  In  1953,  it  was  included 
on  the  list  of  groups  with  which  the  BLA 
discussed  proposed  termination 
legislation. 

In  1952,  a  longtime  local  resident  of 
the  Steilacoom,  Washington,  area, 
testified  on  behalf  of  the  claims 
organization  that  she  could  still  identify 
a  Steilacoom  tribe.  During  the  1950's 
and  1960's,  the  State  of  Washington 
Department  of  Fisheries  recognized  the 
BLA  "blue  cards"  issued  to  persons 
listed  on  the  rolls  of  claims 
organizations.  On  this  basis,  an  official 
of  the  Washington  State  Game 
Department  stated  in  1971  that  he 
considered  the  STI  as  a  bonafide  tribe 
representing  a  continuation  of  the 
historical  Steilacoom  band. 

The  evidence  in  the  record  for  this 
proposed  finding  did  not  include  any 
other  identifications  of  an  existing 
Steilacoom  entity  in  local  newspapers, 
by  local  or  regional  historians,  or  in 
scholarly  works  for  the  period  prior  to 
the  1970's.  In  February  1974,  the 
Steilacoom  Indian  Tribe  incorporated 
within  the  State  of  Washington  as  a 
nonprofit  organization.  From  1974  to 
the  present,  the  Steilacoom  Tribe  of 
Indians  has  regularly  been  identified  as 
a  non-recognized  Indian  tribe  by  Federal 
and  State  agencies,  in  newspaper 
articles,  by  local  historians,  and  by 
scholars. 

The  evidence  was  not  adequate  to 
demonstrate  that  STI  has  been  identified 
as  an  American  Indian  entity  on  a 
substantially  continuous  basis  for  the 
entire  period  since  1900.  The  STI  does 
not  meet  criterion  83.7(a). 


Criterion  83.7(b)  requires  that  a 
predominant  portion  of  the  petitioning 
community  comprise  a  distinct 
community  and  have  existed  as  a 
community  from  historical  times  until 
the  present.  The  petitioner  did  not 
demonstrate  any  of  the  five  forms  of 
evidence  listed  under  83.7(b)(2)  at  any 
point  in  time  since  the  beginning  of 
sustained  contact  with  non-Indian 
settlers. 

Section  83.7(b)(l)(iii)  states  that  a 
petitioner  may  show  significant  rates  of 
informal  social  interaction  which  exist 
broadly  among  the  members  of  a  group. 
In  order  for  this  to  occur,  there  must 
first  be  a  group.  The  evidence  showed 
that  the  ancestors  of  the  current  STI 
membership  did  not,  historically, 
constitute  a  group  whose  history  could 
be  traced  through  time  and  place.  The 
petitioner's  ancestors  in  the  19th 
centvuy  consisted  of  several  different 
categories  of  unconnected  people  (see 
discussion  below  under  criterion 
83.7(e)). 

The  evidence  did  not  demonstrate 
that  persons  from  any  one  of  these 
different  categories  regularly  interacted 
either  with  persons  irom  other 
categories  or  with  persons  identified  in 
the  historical  record  as  Steilacoom 
Indians  (83.7(b)(l)(ii)).  The  petitioner 
did  not  show  significant  rates  of 
marriage  within  the  group  at  any  time 
since  record  keeping  began  in  the  mid- 
19th  century  (83.7(b)(l)(i)).  From  first 
sustained  contact  with  non-Indians 
until  the  present,  the  ancestral  families 
and  current  members  of  the  STI  have 
intermarried  primarily  with  non- 
Indians. 

There  was  no  evidence  that  there  was 
a  significant  degree  of  shared  or 
cooperative  labor  or  other  economic 
activity  among  STI  ancestral  families  in 
the  past  (83.7(b)(l)(iv)).  Participation  by 
STI  members  in  commercial  fishing  in 
the  1970's  was  by  invitation  of  federally 
acknowledged  tribes,  and  did  not 
involve  a  significant  degree  of  shared  or 
cooperative  labor  among  the  STI 
membership.  For  the  modem  period,  the 
evidence  showed  that  there  was  intra 
family  social  and  economic  interaction, 
but  little  interfamily  association.  The 
petition  contained  no  evidence  of 
patterns  of  institutionalized 
discrimination  or  other  social 
distinctions  by  nonmember  either  in  the 
past  or  in  the  present  (83.7{b)(l)(v)). 
There  was  no  evidence  that  the 
ancestral  families  or  current  members  of 
the  STI  had  any  shared  sacred  or  ritual 
activity,  or  cultural  patterns,  that 
encompassed  most  of  the  groups 
(83.7(b)(l)(vi)and(vii)). 

Section  83.7(b)(l)(viii)  lists  one 
possible  form  of  evidence  for 
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community  ai :  "[t]he  persistence  of  a 
named,  collective  Indian  identity 
continuously  lover  a  period  of  more  than 
50  years,  notv  rithstanding  changes  in 
name."  There  was  no  named,  collective 
identity  betw(»en  1854  and  1925.  At 
different  times  during  the  1925-1941 
period,  two  Steilacoom  claims 
organizationsjexisted.  There  are  no 
membership  lists  of  these  organizations. 
Therefore,  it  was  not  possible  to 
determine  to  what  extent,  if  any,  the 
petitioner's  ancestors  identified  with 
either  or  bothi  or  to  what  extent  the 
membership  of  the  earlier  period 
overlapped  with  that  of  the  post- 1951 
group,  the  petjitioner.  Regardless,  these 
organizations  idid  not  continue  for  a 
period  of  50  yjears.  There  was  an 
approximate  ( i5  percent  overlap 
between  the  1 950's  lists  and  the  lists  for 
the  group  fror  i  the  mid-1970's  to  the 
present.  The  i  IT!  incorporated  in  1974 
and  has  existc  d  continuously  since  that 
date.  The  idei  itity  asserted  by  the  formal 
organization  of  a  group  is  entitled  to 
weight  as  repiesenting  the  views  of  the 
membership,  however,  the  existence  of 
a  formal  organization  is  not  in  itself 
sufficient  evidence  to  show  collective 
group  identity. 

The  evidence  in  the  record  was  not 
sufficient  to  d  Bmonstrate  the  existence 
of  community  from  historical  times  to 
the  present.  T  le  STI  does  not  meet 
criterion  83.7  b). 

Criterion  8c  .7(c)  requires  that  the 
petitioner  has  maintained  political 
influence  or  a  iithority  over  its  members 
as  an  autonon  lous  entity  from  historical 
times  until  thfc  present.  The  evidence  in 
the  record  do#s  not  show  the  post-treaty 
existence  of  an  autonomous  Steilacoom 
band.  The  STI  petition  did  not  present 
the  types  of  eyidence  described  under 
83.7(c)(2).  Thi  evidence  in  the  record 
under  83.7(c)ll)  did  not  demonstrate  the 
exercise  of  political  authority  of 
influence  ove  ■  the  petitioner's  ancestors 
as  a  group,  whether  as  members  of  a 
"Steilacoom"  entity  or  any  other  entity. 
The  individui  J  extended  ancestral 
families  of  th«  modem  STI,  throughout 
the  second  ha  f  of  the  19th  century  and 
first  quarter  o  the  20th  centiiry  were  not 
connected  wii  h  one  another  in  such  a 
way  as  to  pen  ait  any  kind  of  bilateral 
political  relat  onship. 

Because  the  re  was  no  identifiable 
entity  in  the  liter  19th  and  early  20th 
centuries,  the  e  were  no  identifiable 
group  leaders  or  governing  bodies  prior 
to  1925.  In  so  far  as  the  petition 
mentioned  individual  19th  century 
Steilacoom  Indians  as  leaders,  there  was 
no  evidence  t  lat  most  STI  ancestral 
families  assoc  iated  with  them.  In  so  far 
as  it  mentionc  d  identified  STI  ancestors 
as  leaders,  the  re  was  no  evidence  that 


their  influence  extended  beyond  their 
own  family  line. 

There  was  very  little  evidence 
concerning  mobilization  of  resources 
frtim  members  of  family  lines  ancestral 
to  the  STI  for  any  common  purposes 
from  the  mid- 19th  century  until  the 
formation  of  the  Steilacoom  claims 
organization  in  1925.  Since  the 
membership  of  the  Steilacoom  claims 
organization  in  the  1920's  and  1930's  is 
unknown,  there  was  no  evidence  to 
show  the  level  of  support  provided  by 
its  members  even  for  this  limited 
function.  There  was  no  data  indicating 
that  there  were  any  common  purposes 
among  the  STI  ancestral  families  other 
than  the  prosecution  of  claims  prior  to 
the  development  of  concern  over  fishing 
rights  in  the  1950's. 

For  the  modem  period,  approximately 
30  out  of  612  members  attend  meetings. 
Other  STI  activities  such  as  work 
toward  Federal  acknowledgment  and 
representational  and  educational 
activities  directed  at  the  wider 
community  have  been  conducted 
primarily  by  a  small  group  of  members. 
There  was  very  little  evidence 
concerning  communication  between 
leaders  and  members  and  the  minutes 
provided  little  data  concerning  internal 
conflicts,  if  any,  and  their  resolution. 
The  STI  does  not  meet  criterion  83.7(c). 

Criterion  83.7(d)  reqiiires  that  the 
petitioner  provide  copies  of  the  group's 
current  constitution  and  by-laws.  The 
STI  meets  criterion  83.7(d). 

Criterion  83.7(e)  states  that  the 
petitioner's  membership  must  consist  of 
individuals  who  descend  from  a 
historical  Indian  tribe  or  from  historical 
Indian  tribes  which  combined  and 
functioned  as  a  single  autonomous 
political  entity.  Of  the  612  STI 
members,  only  three  from  one  nuclear 
family  have  been  documented  as 
descendants  of  persons  who,  in  the  19th 
century  and  first  quarter  of  the  20th 
centiiry,  were  identified  as  Steilacoom 
Indians.  The  91  per  cent  of  the  current 
STI  members  for  whom  the  petitioner 
submitted  data  descend  primarily  from 
two  other  categories  of  Indian  ancestors. 

Just  under  two-thirds  descend  from 
Indian  women  who,  between  1839  and 
1870,  married  men  who  had  recently 
come  to  the  region  of  Fort  Nisqually  in 
Fierce  County  and  Cowlitz  Prairie  in 
Lewis  County,  most  as  employees  of  the 
Hudson's  Bay  Company  (HBC).  The 
petition  asserted  that  these  Indian 
women  were  Steilacoom  and  that  they 
maintained  their  Steilacoom  tribal 
affiliation.  Contemporary  records  did 
not  verify  this  assertion.  Their  children 
and  grandchildren  described  thein 
variously  as  Nisqually,  Ihiyallup, 
Cowlitz,  Clallam,  Chhnaciim,  Quinault, 


Duwamish,  Skokobish,  Yakima,  and 
Snohomish  in  affidavits  made  between 
1910  and  1918.  None  of  these  affidavits 
described  an  ancestress  as  Steilacoom. 

The  other  one-third  of  the  STI 
members  with  documented  Indian 
ancestry  trace  their  lineage  to  Canadian 
Indian  tribes  through  Red  River  metis 
families  from  Manitoba.  The  petition 
asserted  that  these  Red  River  families 
were  adopted,  sometimes  by  way  of 
intermarriage,  into  a  continuously 
existing  Steilacoom  tribe  during  the 
second  half  of  the  19th  century. 
However,  the  few  docimiented 
intermarriages  did  not  take  place 
between  Red  River  immigrants  and 
Steilacoom  Indians.  Rather,  they  took 
place  between  Red  River  immigrants 
and  the  non-Steilacoom  Indian/HBC 
descendant  families  described  above. 

The  identified  STI  ancestral  family 
lines  can  all  be  documented  to  the  mid- 
19th  century,  but  the  limited 
docimientation  available  concerning  the 
claims  organization  did  not  indicate  that 
a  significant  proportion  of  the  families 
were  associated  with  the  Steilacoom 
claims  organization  of  the  1920's  and 
1930's.  The  family  lines  adopted  into 
the  STI  in  the  1950's  included  families 
whose  Indian  ancestry  was  Cowlitz, 
Cowlitz/Quinault,  Lummi,  Red  River, 
and  Colville,  and  who  were  previously 
unconnected  with  one  another.  Thus, 
although  the  petitioner's  membership 
consists  of  Indian  descendants,  it  does 
not  consist  of  "individuals  who  descend 
from  a  historical  Indian  tribe  or  from 
historical  Indian  tribes  which  combined 
and  functioned  as  a  single  autonomous 
entity."  The  STI  does  not  meet  criterion 
83.7(e). 

Criterion  83.7(f)  states  that  the 
petitioner's  membership  must  be 
composed  principally  of  persons  who 
are  not  members  of  any  acknowledged 
North  American  Indian  tribe.  The  STI 
meets  criterion  83.7(f). 

Criterion  83.7(g)  states  that  neither  the 
petitioner  nor  its  members  can  have 
been  the  subject  of  congressional 
legislation  that  has  expressly  terminated 
or  forbidden  the  Federal  relationship. 
The  STI  meets  criterion  83.7{e). 

Based  on  this  preliminary  actual 
determination,  the  Steilacoom  Tribe  of 
Indians  should  not  be  granted  Federal 
acknowledgment  imder  25  CFR  Part  83. 

As  provided  by  25  CFR  83.10(h)  of  the 
revised  regulations,  a  report 
summarizing  the  evidence,  reasoning, 
and  analyses  that  are  the  basis  for  the 
proposed  decision  will  be  provided  to 
the  petitioner  and  other  interested 
parties,  and  is  available  to  other  parties 
upon  written  request.  Comments  on  the 
proposed  finding  and/or  requests  for  a 
copy  of  the  report  of  evidence  should  be 
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addressed  to  the  Office  of  the  Assistant 
Secretary — Indian  Affairs,  Bureau  of 
Indian  Affairs,  1849  C  Street,  N.W., 
Washington,  D.C.  20240,  Attention: 
Branch  of  Acknowledgment  and 
Research,  Mail  Stop  4660-MIB. 
Comments  on  the  proposed  finding 
should  be  submitted  within  180 
calendar  days  from  the  date  of 
publication  of  this  notice.  Third  party 
comments  must  be  provided  to  the 
petitioner  as  well  as  to  the  Federal 
Government.  After  the  close  of  the  180- 
day  comment  period,  the  petitioner  has 
60  calendar  days  to  respond  to  third- 
party  comments. 

After  the  expiration  of  the  comment 
and  response  periods  described  above, 
the  BIA  will  consult  with  the  petitioner 
concerning  establishment  of  a  time 
frame  for  preparation  of  the  final 
determination.  After  consideration  of 
the  written  arguments  and  evidence 
rebutting  the  proposed  finding  and 
within  60  days  after  beginning 
preparation  of  the  final  determination, 
the  Assistant  Secretary — Indian  Affairs 
will  publish  the  final  determination  of 
the  petitioner's  status  in  the  Federal 
Register  as  provided  in  25  CFR  83.10(1). 

Dated:  January  14,  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  00-2635  Filed  2-4-00:  8:45  am] 

BILLING  CODE  4310-02-P 


DEPARTMENT  OF  THE  irfTERIOR 
Bureau  of  Land  Management 

[CO-220-1020XQ] 

Call  for  Nominations  for  Northwest  and 
Front  Range  Resource  Advisory 
Councils  (Colorado) 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Call  for  nominations. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  nominations  from  the  public  to 
fill  positions  which  have  recently  been 
vacated  on  two  Colorado,  Bureau  of 
Land  Management  (BLM),  Resource 
Advisory  Councils. 

These  councils  provide  advice  and 
recommendations  to  BLM  on 
management  of  the  public  lands.  The 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  directs  the  Secretary  of  the 
Interior  to  involve  the  public  in 
planning  and  issues  related  to 
management  of  lands  administered  by 
BLM.  Under  Section  309  of  FLPMA  the 
Secretary  has  selected  15  member 
citizen-based  advisory  councils  that  are 
established  and  authorized  consistent 


with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA).  As 
required  by  the  FACA,  Resource 
Advisory  Council  members  appointed  to 
the  council  will  reflect  a  balanced 
membership  representative  of  the 
various  interests  concerned  with  the 
management  of  public  lands  and  risers 
of  the  public  lands. 

The  position  to  be  filled  on  the 
Northwest  Resource  Advisory  Council  is 
Public-at-Large  in  Group  3. 

The  position  on  the  Front  Range 
Resource  Advisory  Council  which  is 
being  filled  is  also  Public-at-Large  in 
Group  3.  Nominees  must  be  residents  of 
Colorado.  All  nominations  must  be 
accompanied  by  letters  of  reference 
from  represented  interests  or 
organizations,  a  completed  Nomination/ 
Background  Information  Form,  as  well 
as  any  other  information  that  speaks  to 
the  nominee's  qualifications. 

DATES:  Completed  Nomination/ 
Background  Information  Forms  and  any 
other  necessary  information  should  be 
received  in  the  appropriate  office  on  or 
before  March  23,  2000. 

ADDRESSES:  For  more  information  and  a 
Nomination/Background  Information 
Form,  contact  the  appropriate  BLM 
office: 

Northwest  Resource  Advisory  Coimcil — 
Bureau  of  Land  Management, 
Northwest  Center,  Attn:  RAC 
Nomination,  2815  H  Road,  Grand 
Junction,  Colorado  81506. 
Front  Range  Resource  Advisory 
Council — Bureau  of  Land 
Management,  Front  Range  Center, 
Attn:  RAC  Nomination,  3170  East 
Main  Street,  Canon  City,  Colorado 
81212. 

Completed  Nomination/Background 
Forms  should  be  returned  to  the 
appropriate  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Smith  (719)  269-8553;  for  information 
about  the  Front  Range  Resource 
Advisory  Council  or  Lynn  Barclay  (970) 
826-5096  for  information  about  the 
Northwest  Resource  Advisory  Coimcil. 

SUPPLEMENTARY  INFORMATION: 

Individuals  may  nominate  themselves 
or  others.  Nominees  will  be  evaluated 
based  on,  their  education,  training,  and 
experience  of  the  issues  and  knowledge 
of  the  geographical  area  of  the  Council. 
Nominees  should  have  demonstrated  a 
commitment  to  collaborative  resource 
decision  making. 

Dated:  January  29,  2000. 
John  Carochi, 

Acting  Front  Range  Center  Manager. 
[FR  Doc.  00-2701  Filed  2-4-00:  8:45  am] 

BILUNG  CODE  431(KtB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-32O-1820-XQ] 

Notice  of  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management 
Northeast  California  Resource  Advisory 
Council,  Susanville,  California. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Piirsuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Public  Law  92^63)  and  the  Federal 
Land  Policy  and  Management  Act 
(Public  Law  94-579),  the  U.  S.  Bureau 
of  Land  Management's  Northeast 
California  Resource  Advisory  Council 
will  meet  Friday,  March  10,  2000,  at  the 
Bureau  of  Land  Management's  Eagle 
Lake  Field  Office,  2950  Riverside  Drive, 
Susanville,  CA. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  begins  at  8  a.m.  in  the  Eagle 
Lake  Field  Office  Conference  Room. 
Agenda  items  include  an  update  on 
Grass  Banking,  a  status  report  on  a 
proposal  to  list  the  sage  grouse  under 
the  Endangered  Species  Act.  and  a 
report  from  the  council's  off  highway 
vehicle  working  group.  The  council  will 
also  hear  reports  on  the  status  of  a 
proposal  to  designate  a  National 
Conservation  Area  is  parts  of  the  Black 
Rock  Desert  and  High  Rock  Canyon,  and 
other  proposals  for  special  area 
designations.  Time  will  be  set  aside  on 
the  agenda  for  public  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  BLM  Alturas  Field  Manager 
Tim  Burke  at  (530)  257-4666. 

Joseph  J.  Fontana, 

Public  Affairs  Officer. 

[FR  Doc.  00-2683  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-700-00-0777-XQ-1 784] 

Southwest  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice;  Southwest  Resource 

Advisory  Council  Meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Resource  Advisory 
Council  (Southwest  RAC)  will  meet  in 
March,  2000  in  Paonia,  CO. 
DATES:  The  meeting  will  be  held  on 
Thursday,  March  9,  2000. 
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updates  on  the  | 
EIS,  the  Guimia 
Heritage  Centeij 
demonstration  i 


ADDRESSES:  Foi  additional  information, 
contact  Roger  }  Jexander,  Bureau  of 
Land  Management,  Southwest  Center, 
2465  South  Toi  «isend  Avenue, 
Montrose,  CO  31401;  phone  970-240- 
5335;  TDD  970^240-5366;  e-mail 
Roger Alexanper@co.blm.gov. 

SUPPLEMENTARY  INFORMATION:  The 
March  9,  2000  ineeting  will  be  held  at 
the  Paonia  Senior  Citizens  Center,  106 
Third  Street,  P4onia  CO.  The  meeting 
will  begin  at  9:6o  a.m.  and  end  no  later 
than  4:30  p.m.  f'he  agenda  will  include 
>Jorth  Fork  Coal  Leasing 
}n  Gorge  and  Anasazi 
i  recreation  fee 
srojects,  the  proposed 
recreation  fee  fir  Yankee  Boy  Basin, 
Colorado's  RAGs'  proposed  recreation 
guidelines  and  the  Anasazi  Area  of 
Critical  Environmental  Concern.  A 
presentation  on  the  Delta-Montrose 
Public  Lands  Partnership  proposed 
Uncompahgre  Plateau  project  is  also 
scheduled.  General  public  comment  is 
scheduled  for  a  15  a.m. 

Summary  mitiutes  for  Council 
meetings  are  maintained  in  the 
Southwest  Gen'  er  Office  and  on  the 
World  Wide  Wi(b  at  http:// 
www.co.blm.gc  v/mdo/ 

mdo sw rac.  itm  and  are  available  for 

public  inspectii  )n  and  reproduction 
within  thirty  (3  ))  days  following  each 
meeting. 

Dated:  January  31,  2000. 
Roger  Alexander 

Public  Affairs  Spt  cialist. 
(FR  Doc.  00-268= 

BILLING  CODE  4310-  IB-P 


DEPARTMENT 


Filed  2^J-00;  8:45  am] 


OF  THE  INTERIOR 


Bureau  of  LarK^  Management 

[NM-930-1430-^;  NMNM  102308] 

Public  Land  OiJder  No.  7427; 
WIttidrawal  of  Public  Lands  and 
Federal  Minerals  for  the  Carlsbad  Cave 
and  Karst  Area;  New  Mexico; 
Correction 

AGENCY:  Bureai  of  Land  Management, 
Interior. 

ACTION:  Correction. 


SUMMARY:  This 
Land  Order  No 
published  Janu^ 
00-937. 

On  page  242 
paragraph  1 ,  ui^der 
described,  w 
in  Eddy  Count) 
read  "8470.59 


iction  corrects  Public 
7427,  65  FR  2423-2424, 
14,  2000,  as  FR  Doc. 


third  column, 

the  total  areas 
reads  "8,970.59  acres 
is  hereby  corrected  to 
^cres  in  Eddy  County." 


Dated:  January  27,  2000. 
Carsten  F.  Goff, 
Deputy  State  Director. 
(FR  Doc.  00-2698  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  4310-FB-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-932-1430-ET;  NMNM  42909,  et  al.] 

Public  Land  Order  No.  7416; 
Revocation  of  Executive  Orders  Dated 
June  24, 1914,  April  28, 1917,  February 
11, 1918,  July  10, 1919,  May  25, 1921, 
and  February  7, 1930,  and  Partial 
Revocation  of  Executive  Order  Dated 
April  17, 1926;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction. 

SUMMARY:  This  order  corrects  Public 
Land  Order  No.  7416,  65  FR  67295- 
67297,  pubhshed  December  1, 1999,  as 
FR  Doc.  99-31202.  . 

On  page  67297,  in  the  first  column, 
under  T.  24  S.,  R.  15  W.,  remove  sec.  5, 
lot  1  and  SEV4NEV4,  and  after  T.  24  S., 
R.  15  W..  sec.  23,  NEV4NWV4.  add  T.  24 
S.,  R.  15  E.,  sec.  5,  lot  1  and  SEVaNE^A. 

Dated:  January  28,  2000. 
Carsten  F.  Goff, 
Deputy  State  Director. 
(FR  Doc.  00-2699  Filed  2^1-00;  8:45  am] 
BHJJNQ  CODE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-200-1430-ES;  COC-49757] 

Notice  of  Realty  Action — Fremont  and 
Chaffee  Counties 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction. 

SUMMARY:  hi  notice  document  99-12127 
beginning  on  page  25902  in  the  issue  of 
May  13, 1999,  the  legal  descriptions  of 
two  of  the  public  land  parcels  (known 
as  the  Collegiate  Peaks  Gateway,  Chaffee 
Coimty  and  Point  Bar,  Fremont  County) 
classified  for  Recreation  and  Public 
Purposes  lease  should  be  corrected  to 
read: 

Sixth  Principal  Meridian,  Colorado 

T.  14  S.,  R.  78  W.,  Section  23: 

EV2NWV4SWV4,  EV2SWV4NWV4.  west  of 
Chaffee  County  Road  102  containing 
approximately  25  acres  known  as  the 
Collegiate  Peaks  Gateway. 


New  Mexico  Principal  Meridian,  Colorado 

T.  49  N.,  R.  10  E.,  Section  28:  That  portion 
of  Lots  2,  3,6,  7,  10  and  11  lying  north 
of  U.S.  Highway  50  right-of-way  and 
south  of  the  Union  Pacific  Railroad  right- 
of-way  containing  approximately  37 
acres  known  as  Point  Bar. 

In  notice  document  99-8170 
beginning  on  page  15988  in  the  issue  of 
April  2, 1999,  the  legal  description  of 
the  public  land  parcel  in  Chaffee  County 
classified  for  Recreation  and  Public 
I*urposes  lease  should  be  corrected  to 
read: 

New  Mexico  Principal  Meridian,  Colorado 

T.  50  N.,  R.  8  E.,  Section  21:  The  northerly 
portion  of  the  EV2E V2NEV4SEV4  lying  east 
of  Highway  285.  Section  22:  The  northerly 
portion  of  the  NWV4SWV4  containing 
approximately  18  acres  known  as  Big 
Bend. 

In  notice  dociunent  89-12003 
beginning  on  page  21677  in  the  issue  of 
May  19  1989,  the  legal  description  of 
the  public  land  parcel  (known  as  the 
Spike  Buck  recreation  site)  classified  for 
Recreation  and  Public  Purposes  lease 
should  be  corrected  to  read: 

Sixth  Principal  Meridian,  Colorado 

T.  18  S.,  R.  72  W.,  Section  29:  That  portion 
of  the  NWV4NWV4NEV4  and  the 
NEV4NEV4NWV4  between  the  thread  of 
the  Arkansas  River  and  U.S.  Highway  50 
containing  approximately  7  acres  known 
as  Spike  Buck. 

ADDRESSES:  Field  Office  Manager,  Royal 
Gorge  Field  Office.  3170  E.  Main  St., 
Canon  City,  Colorado  81212. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hallock,  Realty  Specialist, 
Telephone  (719)269-8536. 

Dated:  January  29,  2000. 
Levi  Deike, 

Associate  Field  Office  Manager. 
[FR  Doc.  00-2700  Filed  2-^1-tX);  8:45  am] 

BILUNG  CODE  431(KIB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

CA-330-1220-AA 

Resource  Management  Plan  for  Areata 
Resource  Area,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
Supplementary  Rule  pertaining  to  all 
public  lands  managed  by  the  Biu'eau  of 
Land  Management  (BLM)  in  the  areas 
known  as  the  Samoa  Diuies  Recreation 
Area  (T.5N.,  R.lW.,  Section  31;  T.4N., 
R.IW.,  Section  6,  Humboldt  Meridian) 
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and  the  Manila  Dunes  Area  of  Critical 
Environmental  Concern  (ACEC)  (T.6N., 
R.IW.,  Sections  26.  27,  34  and  35, 
Hiunboldt  Meridian).  Existing  rules  and 
regulations  have  been  dociimented  and 
previously  published  in  the  Federal 
Register  and  Code  of  Federal 
Regulations  (CFR)  and/or  are  approved 
in  two  land  use  plans  that  cover  the 
areas:  the  Record  of  Decision,  Areata 
Resource  Area  Resource  Management 
Plan,  dated  April,  1992  and  the  Decision 
Record,  Areata  Resource  Area  Resource 
Management  Plan  Amendment,  dated 
July,  1995.  In  accordance  with  approved 
land  use  plans  and  regulations 
contained  in  43  CFR  8341.2,  43  CFR 
8364.1  and  43  CFR  8365.1-6,  the  Manila 
Dunes  ACEC  is  closed  to  all  Off  Road 
Vehicle  (ORV)  use.  The  Samoa  Dunes 
Recreation  Area  is  closed  to  all  vehicle 
use  one  hour  after  sunset  to  one  houi 
before  sunrise;  1 75  acres  are  designated 
"closed"  to  all  ORV  use;  25  acres  are 
designated  "limited"  to  all  ORV  use; 
overnight  camping  is  prohibited;  and 
the  40-acre  endangered  plant  protection 
area  is  closed  to  all  public  use. 
Vegetative  gathering  is  prohibited 
between  November  1  and  May  1  of  each 
year  at  both  Samoa  Dunes  and  Manila 
Dunes  ACEC.  The  use  of  firearms  and 
archery  equipment  are  also  prohibited 
in  both  areas.  Employees,  agents  and 
permittees  of  the  BLM  may  be  exempt 
firom  these  rules  and  regulations  as 
determined  by  the  authorized  officer. 


EFFECTIVE  DATE:  This  notice  is  effective 
February  4.  2000,  as  all  rules  and 
regulations  listed  are  already  in  effect. 

ADDRESSES:  Maps  and  other  supporting 
documentation  are  available  for  review 
at  the  following  location:  Biu«au  of 
Land  Management,  Areata  Field  Office, 
1695  Heindon  Road,  Areata,  CA  95521. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Cann,  Outdoor  Recreation 
Planner  or  Michael  Dodson,  Law 
Enforcement  Ranger,  at  the  above 
address.  Telephone  (707)  825-2300. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  existing  rules  and 
regulations  is  to  preserve  and  protect 
rare  and  endangered  plant  and  animal 
species,  protect  cultural  resoiut;es, 
reduce  conflicts  among  different  types 
of  recreation  uses,  and  to  protect  public 
property  and  facilities.  The  purpose  of 
this  supplementary  rule  is  to  make 
permanent  existing  temporary 
emergency  closiu°es  and  to  provide 
citation  authority.  Any  person  who  fails 
to  comply  with  this  supplementary 
rules  and  regulations  is  subject  to  arrest 
and/or  a  fine  of  up  to  $100,000  and/or 
imprisonment  not  to  exceed  12  months, 
sec  18  U.S.C.  section  ,3571. 

Lynda  J.  Roush, 

Areata  Field  Manager. 

(FR  Doc.  00-2807  Filed  2-4-00;  8:45  am) 

BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Operations 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (OSC) 

AGENCY:  Minerals  Management  Service, 
hiterior. 

ACTION:  Notice  of  the  availability  of 
environmental  documents  prepared  for 
OCS  minerals  proposals  of  the  Gidf  of 
Mexico  OCS. 

SUMMARY:  The  Minerals  Management 
Service  (MMS),  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
aimounces  the  availability  of  NEPA- 
related  Site-Specific  Environmental 
Assessments  (SEA's)  and  Findings  of  No 
Significant  Impact  (FONSI's),  prepared 
by  the  MMS  for  the  following  oil  and 
gas  activities  proposed  on  the  Gulf  of 
Mexico  OCS.  This  Usting  includes  all 
proposals  for  which  the  FONSI's  were 
prepared  by  the  Gulf  of  Mexico  OCS 
Region  in  the  period  subsequent  to 
publication  of  the  preceding  notice. 


Activity/Operator 


Coastal  Oil  &  Gas  Corporation,  Pipeline  Activity,  SEA  No.  P- 

12384  (G-21469). 

Fugro  GeoServices,  Inc.,  G&G  Activity,  SEA  No.  MOO-01  

Coastal  Oil  &  Gas  Corporation,  Structure  Removal  Operations, 

SEA  No.  ES/SR  99-129. 
Coastal  Oil  &  Gas  Corporation,  Stmcture  Removal  Operations, 

SEA  Nos.  ES/SR  99-130,  99-131,  99-142,  and  99-143. 

Apache  Corporation,  Structure  Removal  Operations,  SEA  No. 

ES/SR  99-135. 
Prime  Natural  Resources,  Inc.,  Structure  Removal  Operations, 

SEA  No.  ES/SR  99-136. 
Chevron  U.S.A.  Inc.,  Structure  Removal  Operations,  SEA  No. 

ES/SR  99-137. 
Chevron  U.S.A.  Inc.,  Structure  Removal  Operations,  SEA  Nos. 

ES/SR  99-138  and  99-139. 

Marathon  Oil  Company,  Structure  Removal  Operations,  SEA 

Nos.  ES/SR  99-140  and  99-141. 
Fainways  Specialty  Sales  and  Service,  Inc.,  Structure  Removal 

Operations,  SEA  No.  ES/SR  99-144. 
Murphy  Exploration  &  Production  Company,  Structure  Removal 

OJserations,  SEA  No.  ES/SR  99-145. 
Ocean  Energy,  Inc.,  Structure  Removal  Operations,  SEA  No. 

ES/SR  99-146. 
Samedan  Oil  Corporation,  Stmcture  Removal  Operations,  SEA 

Nos.  ES/SR  99-147  and  99-148. 

Ocean  Energy,  Inc.,  Structure  Removal  Operations,  SEA  No. 
ES/SR  99-149. 


Location 


Main  Pass  Area,  Blocks  265,  264,  263,  280,  and  281,  Lease 

OCS-G  21469,  70  miles  off  the  coast  of  Alabama 
Bayou  La  Batre,  Alabama  to  Piney  Point  in  Tampa  Bay.  Florida 
Main  Pass  Area,  Block  243,  Lease  OCS-G  5726.  44  miles  east 

of  Plaquemines  Parish,  Louisiana. 
Main  Pass  Area,  Blocks  244,  227,  and  265,  Leases  OCS-G 

5727,  6825,  and  4834,  47  miles  east  of  Plaquemines  Parish, 

Louisiana. 
West  Cameron  Area,  Block  607,  Lease  OCS-G  10602,  111 

miles  south  of  Cameron  Parish,  Louisiana. 
Eugene  Island  Area,  Bkxk  196,  Lease  OCS-G  0802,  43  miles 

southwest  of  Terret>onne  Parish,  Louisiana. 
Main  Pass  Area,  Bkx;k  42,  Lease  OCS-G  1367,  19  miles  east 

of  Plaquemines  Parish,  Louisiana. 
Eugene  Island  Area,  Blocks  229  and  230,  Leases  OCS-G 

5505  and  0979,  46  miles  southwest  of  Ten-ebonne  Parish, 

Louisiana. 
East  Cameron  Area,  Block  31 3,  Lease  OCS-G  8656,  95  miles 

south  of  Cameron  Parish,  Louisiana. 
Galveston  Area,  Block  A-34,  Lease  OCS-G  12514,  35  miles 

southeast  of  Brazoria  County,  Texas. 
Matagorda  Island  Area,  Block  710,  Lease  OCS-G  10205,  30 

miles  east  of  Aransas  County,  Texas. 
Eugene  Island  Area.  Btock  119,  Lease  OCS-G  0049,  23  miles 

southwest  of  Terretx)nne  Parish,  Louisiana. 
Grand  Isle  Area,  Bkx*  79.  Lease  OCS-G  5657,  Vennilkin 

Area,  Bkxk  162,  Lease  OCS-G  5419,  40  miles  from  the 

nearest  shoreline  offstKxe  the  Louisiana  Coast. 
Eugene  Island  Area,  Block  119,  Lease  OCS-G  0049,  23  miles 

southwest  of  Terretxxine  Parish,  Louisiana. 


Date 


01/07/00 

01/19/00 
11/03/99 

11/01/99 


10/22/99 
10/15/99 
10/22/99 
11/01/99 

« 

10/22/99 
10/27/99 
10/09/99 
11/09/99 
12/14/99 

12/30/99 
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Activity/Operator 


Location 


Date 


Range 
SEA  Nos 


Resoun  es 


ES'SR 


Corporation,  Structure  Removal  Operations. 
99-150  and  99-151. 


Mustang  Island  Area,  Block  847,  Lease  OCS-G  601 1 ,  24  miles 
Otfstiore  Kleberg  County,  Texas. 


12/30/99 


office 


Persons  inti  (rested 
environmental 
proposals  lii 
infonnation  atout 
prepared  for 
Mexico  OCS 
the  MMS  o 
OCS  Region. 
FOR  FURTHER 
Information 
Section,  Gulf 
Minerals  Marjagement 
Elmwood 
Louisiana  70|23 
736-2519 


in  reviewing 
documents  for  the 
1  above  or  obtaining 
EA's  and  FONSI's 
i  ctivities  on  the  Gulf  of 
<  xe  encouraged  to  contact 
in  the  Gulf  of  Mexico 


Information:  Public 

Information  Services 
af  Mexico  OCS  Region, 
Service,  1201 
Boulevard,  New  Orleans, 
-2394,  Telephone  (504) 


h  ch ; 


0 


^the 


INFORMATION:  The  MMS 
and  FONSI's  for 

relate  to  exploration 
d^elopment/production  of 
on  the  Gulf  of 
The  EA's  examine  the 
onmental  effects  of 
desc  ribed  in  the  proposals  and 
conclusions  regarding  the 
those  effects. 
Assessments  are  used  as 
determining  whether  or  not 
proposals  constitutes 
actions  that  significantly 
ity  of  the  human 
n  the  sense  of  NEPA 
102(2  (C).  A  FONSI  is  prepared 
insta:  ices  where  the  MMS  finds 
will  not  result  in 

on  the  quality  of  the 
environment.  The  FONSI  briefly 
is  for  that  finding  and 
sutimary  or  copy  of  the  EA. 
constitutes  the  public 
ability  of  environmental 
d  under  the  NEPA 


SUPPLEMENTAIIY 
prepares  EA' 
proposals  w' 
for  and  the 
oil  and  gas 
Mexico  OCS. 
potential  envi  n 
activities 
present  MMS 
significance 
Environmental 
a  basis  for 
approval  of 
major  Federa 
affect  the  qua 
environment 
Section 
in  those 
that  approval 
significant 
human 
presents  the 
includes  a 

This  notice 
notice  of  aval 
documents 
Regulations 

Dated:  Januai^  31,  2000 
Chris  C.  Oynes 

Regional  Directbr, 
[FR  Doc.  00-26  19 

BILLING  CODE  431  MKR-P 


eff  JCtS  I 


re  luirec 


Gulf  of  Mexico  OCS  Region. 
Filed  2-4-00;  8:45  am) 


DEPARTMEN  T  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS), 
Request  for  ijiformation  and  Interest  in 
a  Commercial  Sand  and  Gravel  Lease 
Sale  Offshore  Northern  New  Jersey 

AGENCY:  Mine  rals  Management  Service 
(MMS),  Interipr. 
action:  Cha 
information 


starting  time  for 
nleeting. 


lanj  e 


SUMMARY:  The  infonnation  meeting 
scheduled  to  be  held  in  Bradley  Beach, 
New  Jersey,  on  February  28,  2000,  will 
begin  at  7:30  p.m.,  and  not  7:00  p.m.,  as 
previously  announced  in  the  Federal 
Register  at  Vol.  65,  No.  6,  Page  1413, 
"Outer  Continental  Shelf  Request  for 
Information  and  Interest  in  a 
Commercial  Sand  and  Gravel  Lease  Sale 
Offshore  Northern  New  Jersey." 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  A.  Hartgen,  Chief,  Lntemational 
Activities  and  Marine  Minerals 
Division,  (703)  787-1300. 

Dated:  February  1,  2000. 
Carol  A.  Hartgen, 

Chief,  International  Activities  and  Marine 

Minerals  Division.  Minerals  Management 

Service. 

[FR  Doc.  00-2622  Filed  2^1-00;  8:45  am] 

BILUNG  CO06  4310-MR-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Announcement  of  Posting  of  Two 
Invitations  for  Bids  on  Natural  Gas 
from  Federal  Properties  in  the  Gulf  of 
Mexico 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  Invitations  for  Bids  on 

Federal  Royalty  Gas. 

SUMMARY:  The  Minerals  Management 
Service  has  posted  on  MMS's  Internet 
Home  Page,  and  will  make  available  in 
hard  copy,  public  competitive  offerings 
of  approximately  490,000  mmBtu  per 
day  of  natural  gas,  to  be  taken  as 
royalty-in-kind  from  Federal  properties 
in  the  Gulf  of  Mexico  under  two 
Invitations  For  Bids  (IFB),  Numbers 
MMS-RIK-2000-GOMR-002,  and  MMS- 
RIK-2000-GOMR-003. 
DATES:  The  two  IFBs  were  posted  on 
MMS's  Internet  Home  Page  on  January 
21 ,  2000.  Bids  will  be  due  to  MMS  at 
the  posted  receipt  location  on  February 
18,  2000.  MMS  will  notify  successful 
bidders  on  or  about  February  25,  2000. 
The  Federal  Government  will  begin 
actual  taking  of  awarded  royalty  gas 
volumes  for  delivery  to  successful 
bidders  for  a  7-month  period  beginning 
on  April  1,  1999. 

ADDRESSES:  The  IFBs  are  posted  on 
MMS's  Home  Page  at  http:// 
www.mms.gov  under  the  icon  "What's 
New."  The  IFBs  may  also  be  obtained  by 


contacting  Mr.  Michael  Del-Colle  at  the 
address  in  the  FURTHER  INFORMATION 
section.  Bids  should  be  submitted  to  the 
address  provided  in  the  IFBs. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  on  MMS's  RIK 
pilots,  contact  Mr.  Bonn  J.  Macy, 
Minerals  Management  Service,  1849  C 
Street,  NW,  MS  4230,Washington  DC 
20240;  telephone  number  (202)  208- 
3827;  fax  (202)208-3918;  e-mail 
Bonn.Macy@mms.gov.  For  additional 
information  concerning  the  IFB 
document,  terms,  and  process  for 
Federal  leases,  contact  Mr.  Michael  Del- 
Colle,  Minerals  Management  Service, 
MS-2510,  381  Elden  Street,  Hemdon, 
VA  20170-4817;  telephone  number 
(703)  787-1375;  fax  (703)  787-1009;  e- 
mail  Michael.Del-Colle@mms.gov. 
SUPPLEMENTARY  INFORMATION:  These 
offerings  of  natural  gas  continue  MMS's 
RIK  pilot  program  and  will  involve 
Federal  properties  in  the  Gulf  of 
Mexico.  MMS's  objective  is  to  identify 
the  circumstances  in  which  taking  oil 
and  gas  royalties  as  a  share  of 
production  is  a  viable  alternative  to  its 
usual  practice  of  collecting  oil  and  gas 
royalties  as  a  share  of  the  value  received 
by  the  lessee  for  sale  of  the  production. 
IFB  Number  MMS-RIK-2000-GOMR- 

002  offers  approximately  280,000 
mmBtu  per  day  of  natural  gas  from 
selected  Federal  properties  located  in 
the  East  Breaks,  Garden  Banks,  High 
Island,  East  and  West  Cameron,  and 
Vermillion  areas  of  the  Gulf  of  Mexico. 
This  royalty  gas  flows  through  88 
facility  measurement  points  (FMP's)  on 
five  pipeline  systems — High  Island/ 
UTOS,  ANR,  Transco/NHIS,  Pelican, 
and  Stingray.  This  production  was 
offered  most  recently  October  8,  1999, 
under  IFB  No.  RIK-2000-GOMR-OOl 
for  deliveries  through  March  31,  2000. 
Under  terms  of  this  new  IFB,  purchasers 
will,  as  before,  take  the  royalty  gas  from 
these  properties  and  locations  near  the 
lease  and,  in  return,  deliver  a  fixed  daily 
volume  of  natural  gas  (based  on 
monthly  nominations)  to  the  General 
Services  Administration  (GSA)  at  a 
specified  location  for  GSA's  use  in 
managing  supply  commitments  to 
Federal  agency  end  users. 

IFB  Number  MMS-RIK-2000-GOMR- 

003  offers  an  additional  natural  gas 
volume  of  approximately  210,000 
mmBtu  per  day  from  selected  Federal 
properties  in  the  East  and  West 
Cameron,  Garden  Banks,  Vermilion, 
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South  Marsh,  Ship  Shoal  and  Eugene 
Island  areas.  This  production  flows 
through  about  84  FMP's  on  the  Sea 
Robin  and  Bluewater  Pipeline  systems. 
Successftil  bidders  will  be  required  to 
deliver  production  volumes  to  an 
onshore  location;  further  disposition  of 
these  voliunes  will  be  announced  at  a 
later  date. 

Purchasers  may  bid  on  production 
from  all  FMPs  on  both  pipelines,  and/ 
or  for  all  FMPs  on  the  Sea  Robin 
Pipeline,  and/or  from  all  FMPs  on 
individual  segments  of  the  Bluewater 
Pipeline. 

The  following  are  some  of  the 
additional  details  regarding  the  offerings 
that  were  posted  to  MMS's  website  as 
two  IFB's  on  January  21,  2000. 

•  List  of  specific  properties; 

•  For  each  property — FMP  location 
and  identification  number,  average  daily 
royalty  volume,  1-year  production 
histories,  quality,,  current  operator;  and 
other  pipeline  information. 

•  Bid  basis; 

•  Reporting  requirements; 

•  Terms  and  conditions;  and 

•  Contract  format. 
Information  on  the  internet  posting 

and  availability  of  the  IFB  in  hard  copy 
are  being  made  available  to  oil  and  gas 
trade  journals  as  well  as  in  this  Federal 
Register  notice. 

Dated:  January  31,  2000. 
Waher  D.  Cruickshank, 

Associate  Director  for  Policy  and 

Management  Improvement. 

[FR  Doc.  00-2598  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  431(HMR-P 


DEPARTMENT  OF  THE  IhfTEfllOR 

National  Park  Service 

Notice  of  Availability  of  Director's 
Order  Concerning  Accessibility  for 
Visitors  With  Disabilities  in  National 
Park  Service  Programs,  Facilities  and 
Services 

agency:  National  Park  Service,  Interior. 
action:  Public  Notice. 

summary:  The  National  Park  Service 
(NPS)  is  updating  its  policies  and 
procediu-al  guidance  concerning 
accessibility  for  visitors  with  disabilities 
in  NPS  programs,  facilities  and  services. 
It  is  the  goal  of  the  NPS  to  ensure  that 
all  people,  including  the  estimated  54 
million  citizens  with  disabilities,  have 
the  highest  level  of  accessibility  that  is 
reasonable  to  our  programs,  facilities 
and  services  in  conformance  with 


applicable  laws  and  regulations. 
Directors  Order  #42  establishes 
operational  policies  and  procedural 
guidance  concerning  accessibility  for 
visitors  with  disabilities  in  NPS 
programs,  facilities  and  services. 
DATES:  Information  from  interested 
parties  will  be  accepted  until  February 
23,  2000. 

ADDRESSES:  Send  information  or 
suggestions  to  David  Park,  National  Park 
Service,  Park  FaciUty  Management 
Division,  1849  C  Street,  NW,  Room 
7252,  Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Park  at  202/565-1255. 
SUPPLEMENTARY  INFORMATION:  The  NPS 
is  converting  and  updating  its  current 
system  of  internal  instructions  to  a 
three-level  system  consisting  of:  (1)  NPS 
Management  Policies;  (2)  Director's 
Orders;  and  (3)  Reference  Manuals/ 
Handbooks  and  other  helpful 
information.  When  these  documents 
contain  new  policy  or  procedural 
requirements  that  may  affect  parties 
outside  the  NPS,  this  information  is 
being  made  available  for  public 
comment.  Visitor  accessibility  policies 
were  first  addressed  in  Special  Directive 
83-3,  issued  in  1983.  Those  policies 
were  subsequently  updated  in  the  1988 
NPS  Management  Policies.  The  five 
objectives  of  Director's  Order  #42  are  to: 

1.  Institutionalize  within  the  day-to- 
day operation  of  the  NPS,  the  policies, 
organizational  relationships  and 
implementation  strategies  necessary  to 
accomplish  the  long  range  goal  of 
providing  the  highest  level  of 
accessibility  that  is  reasonable  for 
people  with  disabilities  in  all  programs, 
facilities  and  services; 

2.  Provide  further  guidance  and 
direction  regarding  the  NPS 
interpretation  of  laws  and  policies; 

3.  Establish  a  framework  for  the 
effective  implementation  of  actions 
necessary  to  achieve  the  highest  level  of 
accessibility  that  is  reasonable; 

4.  Encoiu-age  the  implementation  of 
"imiversal  design"  principles  within  the 
NPS;  and 

5.  Promote  the  infusion  of  access  for 
persons  with  disabilities  into  the  day-to- 
day operation  of  the  NPS,  rather  than  as 
a  "separate"  or  "special"  program. 

Organizations  and  individuals  with 
an  interest  in  NPS  policy  and 
procedvual  guidance  concerning 
accessibility  for  visitors  with  disabilities 
in  NPS  programs,  facilities  and  services 
are  invited  to  provide  information  or 
suggestions  that  should  be  considered 
by  NPS  during  the  review  process.  The 


proposed  Director's  Order  #42  is  posted 
at  http://www.nps.gov/refdesk/DOrders/ 
index.htm#drafts.  If  you  are  unable  to 
access  the  Internet,  and  would  like  to 
receive  a  copy  by  mail,  please  contact 
David  Park  at  the  address  given  above. 

Dated:  February  1,  2000. 

John  Gingles, 

Acting  Chief,  Park  Facility  Management 
Division. 

[FR  Doc.  00-2609  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Availability  of  Booker  T.  Washington 
National  Monument  Abbreviated  Final 
General  Management  Plan  and 
Environmental  Impact  Statement 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  Availability  of  Booker 
T.  Washington  National  Monument 
Abbreviated  Final  General  Management 
Plan  and  Environmental  Impact 
Statement. 

SUMMARY:  The  National  Park  Service  has 
prepared  and  released  an  Abbreviated 
Final  General  Management  Plan  and 
Environmental  Impact  Statement  for  the 
management,  protection,  use,  and 
development  of  Booker  T.  Washington 
National  Monument  in  Hardy,  Virginia. 
A  record  of  decision  will  be  signed  by 
the  Regional  Director,  Northeast  Region, 
National  Park  Service  thirty  days  after 
this  notice  is  published  in  the  Federal 
Register.  Copies  of  the  Booker  T. 
Washington  National  Monument 
Abbreviated  Final  General  Management 
Plan  and  Environmental  Impact 
Statement  are  available  at  Booker  T. 
Washington  National  Monument  and  at 
the  Franklin  County  Public  Library  in 
Rocky  Moimt,  Virginia.  The  document 
can  be  viewed  on  the  monument's  web 
site  (http://www.nps.gov/bowa). 

For  more  information,  contact  the 
Superintendent,  Booker  T.  Washington 
National  Monument,  12130  Booker  T. 
Washington  Highway,  Hardy,  VA 
24101-9688.  The  superintendent's 
phone  number  is  540-721-2094. 

Dated:  December  17, 1999. 
Dale  Ditmanson, 

Associate  Regional  Director.  Operations,  NER. 
(FR  Doc.  00-2611  Filed  2-4-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Parii  Servica 

Laka  McDon4ld/Park  Haadquartart 
Waatawatar  traatmant  Syatam 
Rahabilltation  Draft  Environmantal 
Impact  Stataaient,  Glacier  National 
Park,  Montana 

agency:  Natiifnal  Park  Service, 
Department  of  the  Interior. 
action:  Availkbility  of  Draft 
Environment^  Impact  Statement  (DEIS) 
for  the  Lake  McDonald/Park 
Headquarters  Wastewater  Treatment 
System  Rehabilitation,  Glacier  National 
Park,  Montani. 


SUMMARY:  Puikuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
announces  the  availability  of  a  DEIS  for 
the  Lake  McDpnald/Park  Headquarters 
Wastewater  Treatment  System 
Rehabilitation,  Glacier  National  Park, 
Montana. 


DEIS 


DATES:  The  DEIS  will  remain  available 
for  public  review  through  March  31, 
2000.  If  any  public  meetings  are  held 
concerning  the  DEIS,  they  will  be 
annoimced  at, a  later  date. 

CoomientB 

If  you  wish  ko  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  Superintendent, 
Wastewater  Project,  Glacier  National 
Park,  West  Glicier  MT  59936.  You  may 
also  comment  via  the  Internet  to 
www.nps.gov/glac.  Please  submit 
Internet  comr^ents  as  an  ASCII  file 
avoiding  the  i^se  of  special  characters 
and  any  form  0f  encryption.  Please  also 
include  "Attn:  Wastewater  Project"  and 
your  name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received!  your  Internet  message, 
contact  us  directly  at  Glacier  National 
Park.  (406)  888-7901.  Finally,  you  may 
hand-deliver  comments  to  Glacier 
National  Park«  Headquarters.  West 
Glacier,  MT.  Oui  practice  is  to  make 
conunents,  including  names  and  home 
addresses  of  respondents  available  for 
public  reviewl  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  majy  be  circumstances  in 
which  we  wovld  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  I  iw.  If  you  wish  us  to 
withhold  youj  name  and/or  address, 
you  must  stati  i  this  prominently  at  the 
beginning  of )  our  comment.  However, 


we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  available  for 
public  inspection  in  their  entirety. 
ADDRESSES:  Copies  of  the  DEIS  for  the 
Wastewater  Project  are  available  from 
the  Superintendent,  Glacier  National 
Park,  West  Glacier  Montana  59936.  It  is 
also  available  on  the  Internet  at 
www.nps.gov/glac.  Public  reading 
copies  of  the  DEIS  will  be  available  for 
review  at  the  following  locations: 
Office  of  the  Superintendent,  Glacier 
National  Park,  West  Glacier,  MT 
59936,  Telephone:  (406)  888-7901 
Planning  and  Environmental  Quality, 
Intermountain  Support  Office — 
Denver,  National  Park  Service,  P.O. 
Box  25287,  Denver,  CO  80225-0287, 
Telephone:  (303)  969-2851  [or  (303) 
969-2377] 
Office  of  Public  Affairs,  National  Park 
Service,  Department  of  Interior  18th 
and  C  Streets  NW,  Washington  D.C. 
20240.  Telephone:  (202)  208-6843 
SUPPLEMENTARY  INFORMATION:  The  Draft 
Environmental  Impact  Statement  (DEIS) 
was  prepared  to  address  rehabilitation 
of  the  wastewater  treatment  system  that 
currently  serves  the  west  side  of  Glacier 
National  Park  (Park).  The  service  area 
for  the  existing  wastewater  treatment 
plant  (WWTP)  includes  Park 
Headquarters  and  residences, 
campgrounds,  Lake  McDonald  Lodge, 
and  concession  businesses  and 
employee  housing.  The  existing  WWTP 
is  no  longer  meeting  its  original 
treatment  objective  or  operating  at 
design  capacity.The  preferred 
alternative  (Alternative  3)  is  to  construct 
an  advanced  WWTP,  with  a  land 
discharge  site.  This  alternative  would 
provide  the  greatest  level  of  treatment 
and  the  highest  water  quality  of  the 
alternatives  considered.  Minimal  new 
site  disturbance  would  be  necessary  to 
implement  the  preferred  alternative  and 
the  existing  spray  field  in  the  floodplain 
of  the  Middle  Fork  of  the  Flathead  River 
and  McDonald  Creek  would  no  longer 
be  used.  Alternative  lA  includes 
construction  of  an  additional  storage 
lagoon  and  a  new  spray  field  to 
discharge  treated  effluent.  This  would 
require  clearing  6.5  hectares  of 
imdisturbed  land  and  the  existing  spray 
field  would  continue  to  be  used. 
Alternative  IB  includes  construction  of 
two  new  storage  lagoons  and  an 
additional  aerated  lagoon  (3.6  hectares). 
The  existing  spray  field  would  continue 
to  be  used.  Alternative  2A  includes 
construction  of  an  advanced  WWTP  and 


a  series  of  three  rapid  infiltration  basins 
(3.6  hectares)  to  discharge  treated 
effluent  to  the  ground  water.  The 
existing  spray  field  would  no  longer  be 
used.  The  no  action  alternative 
(Alternative  4)  would  continue 
operation  of  the  existing  WWTP  and 
spray  field.  Occasional  raw  sewage 
spills  are  possible  when  storage  capacity 
is  exceeded  and  the  spray  field  cannot 
be  operated  because  of  wet  conditions. 
The  details  of  the  alternatives  and 
potential  impacts  to  wildlife,  vegetation, 
and  threatened  and  endangered  species 
and  benefits  to  water  quality  and  Park 
and  concession  operations  are  described 
in  this  document  and  are  summarized  in 
Table  2.  Estimated  costs  to  implement 
the  alternatives  are  presented  in  Table  1. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Glacier  National  Park  at 
the  above  address  and  telephone 
number. 

Dated:  January  28,  2000.  ' 
John  A.  King, 

Director,  Intermountain  Region.  National 
Park  Service. 

(FR  Doc.  00-2612  Filed  2-4-00;  8:45  am] 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Boston  Hart}or  Islands  Advisory 
Council;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Conunittee 
Act  (PL  92-463)  that  the  Boston  Harbor 
Islands  Advisory  Council  will  meet  on 
Thursday,  March  2,  2000.  The  meeting 
will  convene  at  6:00  PM  at  the 
University  Club,  University  of    , 
Massachusetts,  100  Morrissey 
Boulevard,  Healey  Library,  11th  Floor, 
Boston,  Massachusetts. 

The  Advisory  Council  was  appointed 
by  the  Director  of  National  Park  Service 
pursuant  to  Public  Law  104-333.  The  28 
members  represent  business, 
educational,  cultural,  and 
environmental  entities;  municipalities 
surrounding  Boston  Harbor;  and  Native 
American  interests.  The  piupose  of  the 
Council  is  to  advise  and  make 
recommendations  to  the  Boston  Harbor 
Islands  Partnership  with  respect  to  the 
development  and  implementation  of  a 
management  plan  and  the  operation  of 
the  Boston  Harbor  Islands  National 
Recreation  Area. 

The  Agenda  for  this  meeting  is  as 
follows: 

1.  Approval  of  minutes  from  February 
10, 2000 

2.  Present  and  review  annual  report 


Federal  Register /Vol.  65,  No.  25 /Monday,  February  7,  2000 /Notices 


5889 


3.  Nomination  for  Advisory  Council 
seats. 

4.  Election  of  officers 

5.  Discussion  on  the  draft  General 
Management  Plan 

The  meeting  is  open  to  the  public. 
Further  information  concerning  Coimcil 
meetings  may  be  obtained  from  the 
Superintendent,  Boston  Harbor  Islands. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Coimcil  or 
file  written  statements.  Such  requests 
should  be  made  at  least  seven  days  prior 
to  the  meeting  to:  Superintendent, 
Boston  Harbor  Islands  NRA,  408 
Atlantic  Ave.,  Boston,  MA,  02110, 
telephone  (617)  223-8667. 

Dated:  January  24,  2000. 
George  E.  Price,  Jr., 

Superintendent,  Boston  Harbor  Islands  NRA. 
[FR  Doc.  00-2610  Filed  2-4-00;  8:45  am) 

BIULING  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-427] 

Certain  Downhole  Well  Data  Recorders 
and  Components  Thereof;  Notice  of 
Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
January  5,  2000,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Petroleum 
Reservoir  Data,  Inc.,  700  W.  41st  Ave., 
Suite  101,  Anchorage,  Alaska  99503.  A 
supplement  to  the  complaint  was  filed 
on  January  28,  2000.  The  complaint,  as 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  downhole 
well  data  recorders  and  components 
thereof  by  reason  of  infringement  of 
claims  1,  2  and  4  of  U.S.  Letters  Patent 
5,130,705.  The  complaint  further  alleges 
that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 
ADDRESSES:  The  complaint  and 
supplement,  except  for  any  confidential 
information  contained  therein,  are 
available  for  inspection  during  official 


business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Room  112,  Washington, 
D.C.  20436,  telephone  202-205-2000. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Juan 
Cockbum,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-205-2572. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(1999). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  February  1,  2000,  ordered  that — 

(1)  Piu-suant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  downhole  well 
data  recorders  and  components  thereof 
by  reason  of  infringement  of  claims  1 ,  2 
or  4  of  U.S.  Letters  Patent  5,130,705, 
and  whether  there  exists  an  industry  in 
the  United  States  as  required  by 
subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Petroleum 
Reservoir  Data,  Inc.,  700  W.  41st  Ave., 
Suite  101,  Anchorage,  Alaska  99503. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Spartek  Systems,  4—4  Erickson  Crescent, 
Sylvan  Lake,  Alberta  T4S  1P5,  Canada. 
Halliburton  Company,  500  N.  Akard, 
Svute  3600,  Dallas,  Texas  75201-3391. 

(c)  Juan  Cockbum,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street,  S.W., 
Room  401-Q,  Washington,  D.C.  20436, 
who  shall  be  the  Commission 


investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Debra  Morriss  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a)  of  the 
Commission's  Rules,  such  responses 
will  be  considered  by  the  Commission 
if  received  not  later  than  20  days  after 
the  date  of  service  by  the  Commission 
of  the  complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  February  1.  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-2695  Filed  2-4-00;  8:45  am) 

BKUNG  COOE  7020-02-P 


INTERNATIONAL  TRABE 
COMMISSION 

[Investigations  Nos.  731-TA-96  and  439- 
445  (Review)] 

Industrial  Nitrocellulose  From  Brazil, 
China,  France,  Germany,  Japan,  Korea, 
the  United  Kingdom,  and  Yugoslavia 

AGENCY:  United  States  hitemational 
Trade  Commission. 
ACTION:  Revised  schedule  for  the 
subject  reviews. 

EFFECTIVE  DATE:  Februar\'  1 ,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Fry  (202-708-4157),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
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impaired  pers  ins  can  obtain 
information  oi  i  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Pensons  with  mobiUty 
impairments  \  tho  will  need  special 
assistance  in  j  aining  access  to  the 
Commission  s  lould  contact  the  Office 
of  the  Secretajy  at  202-205-2000. 
General  infon  lation  concerning  the 
Conmiission  t\  lay  also  be  obtained  by 
accessing  its  i  itemet  server  (http:// 
www.usitc.goy). 

SUPPLEMENTARY  INFORMATION:  Effective 
October  15,  1999,  the  Commission 
established  a  schedule  for  the  conduct 
of  the  subject  teviews  (64  FR  57483, 
October  25.  1999).  On  January  19,  2000, 
counsel  for  Wplff  Walsrode  AG,  a 
German  producer,  and  Bayer 
Corporation,  a  German  importer, 
requested  a  tw  o-month  extension  of  the 
schedule  on  tl  e  assumption  that  a 
decision  may  >e  made  within  that  time 
frame  by  Hercules,  the  sole  U.S. 
producer,  as  t(  t  whether  it  will  close  or 
sell  its  production  facility.  The 
Commission  b  as  determined  to  exercise 
its  authority  t(  •  extend  the  review  period 
by  up  to  90  days  pursuant  to  19  U.S.C. 
§  1675  (c)(5)(B),  and  is  hereby  revising 
its  schedule. 

The  Commi  ision's  new  schedule  for 
the  reviews  is  as  follows:  the  prehearing 
staff  report  wi  1  be  placed  in  the 
nonpublic  recprd  on  May  18,  2000:  the 
deadline  for  fi  ing  prehearing  briefs  is 
May  30,  2000;  requests  to  appear  at  the 
hearing  must  he  filed  with  the  Secretary 
to  the  Commi^ion  not  later  than  May 
31,  2000;  the  Prehearing  conference  will 
be  held  at  the  LJ.S.  International  Trade 
Commission  £  uilding  at  9:30  a.m.  on 
Jxme  5,  2000;  1  le  hearing  will  be  held  at 
the  U.S.  Inten  ational  Trade 
Commissicm  I  uilding  at  9:30  a.m.  on 
June  8,  2000;  t  le  deadline  for  filing 
posthearing  briefs  is  June  19,  2000;  the 
Commission  v  rill  make  its  final  release 
of  information  on  July  13,  2000;  and 
final  party  coi  unents  are  due  on  July  17, 
2000. 


For  further 
these  reviews 
notice  cited  al  ove 
Commission's 
Procedure,  pal 
E  (19  CFR  par 
subparts  A  anp 


Authority:  XHese 
conducted  und(  r 
Tariff  Act  of  19:  0 
pursuant  to  section 
Commission's 


riles. 


Issued:  Febru  iry  1,  2000. 


nformation  concerning 
see  the  Commission's 

and  the 
Rules  of  Practice  and 

201,  subparts  A  through 
201),  and  part  207, 

F  (19  CFR  part  207). 


reviews  are  being 
authority  of  title  VII  of  the 
this  notice  is  published 
207.62  of  the 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  00-2697  Filed  2-4-00;  8:45  am) 

BtLUNG  CODE  7020-02-U 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-414] 

Certain  Semiconductor  Memory 
Devices  and  Products  Containing 
Same;  Notice  of  Commission  Decision 
to  Review  An  initial  Determination 
Finding  No  Violation  of  Section  337  of 
ttie  Tariff  Act  of  1930 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
in  its  entirety  a  fijial  initial 
determination  (ID)  finding  no  violation 
of  section  337  of  the  Tariff  Act  of  1930, 
as  amended,  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clara  Kuehn,  Esq.,  Office  of  the  General 
Coimsel,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone 
(202)  205-3012.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  The 
Conmiission  ordered  the  institution  of 
this  investigation  on  September  18, 
1998,  based  on  a  complaint  filed  on 
behalf  of  Micron  Technology,  Inc.,  of 
Boise,  Idaho  ("complainant"). 
Respondents  are  Mosel  Vitelic,  Inc.,  of 
Hsinchu  City,  Taiwan  and  Mosel  Vitelic 
Corp.  of  San  Jose,  California.  The  notice 
of  investigation  was  published  in  the 
Federal  Register  on  September  25, 1998. 
63  FR  51372  (1998). 

The  complaint  alleged  violations  of 
section  337  in  the  importation,  sale  for 
importation,  and  sale  after  importation 
of  certain  semiconductor  memory 
devices  and  products  containing  same 
that  infringe  claims  of  U.S.  Letters 
Patents  Nos.  5,514,245;  4,992,137; 
4,436,584;  and  5,486,129.  Id.  On  May 
17, 1999,  the  presiding  administrative 
law  judge  (ALJ)  granted  complainant's 
motion  for  termination  of  the 
investigation  as  to  the  245  patent. 
Complainant's  ciurent  allegations  of 


infringement  concern  18  claims  of  the 
137  patent,  six  claims  of  the  584  patent, 
and  one  claim  of  the  129  patent.  An 
evidentiary  hearing  was  held  from  May 
19  through  June  2, 1999. 

The  ALJ  issued  his  final  ID  on 
November  29, 1999,  concluding  that 
there  was  no  violation  of  section  337, 
based  on  the  following  findings:  (a) 
complainant  failed  to  establish  the 
requisite  domestic  industry  showing  for 
any  of  the  three  patents  at  issu%;  (b)  all 
asserted  claims  of  the  patents  are 
invalid;  (c)  none  of  the  asserted  claims 
of  the  patents  are  infringed;  and  (d)  all 
of  the  patents  are  unenforceable  for 
inequitable  conduct.  On  December  13, 
1999,  the  ALJ  issued  his  recommended 
determination  on  remedy  and  bonding, 
in  the  event  the  Commission  concludes 
there  is  a  violation  of  section  337. 

On  December  10,  1999,  complainant 
filed  a  petition  for  review  of  the  ID.  The 
Commission  investigative  attorney  (lA) 
also  petitioned  for  review  of  the  ID.  On 
December  17, 1999,  respondents  and  the 
lA  filed  responses  to  the  petitions  for 
review. 

Having  examined  the  record  in  this 
investigation,  including  the  ID,  the 
petitions  for  review,  and  the  responses 
thereto,  the  Commission  has  determined 
to  review  the  ID  in  its  entirety.  The 
Commission  has  also  determined  to 
review  two  procedural  issues:  (1) 
whether  the  ALJ  erred  in  considering 
respondents'  inequitable  conduct 
allegation  that  the  inventors  of  the  137 
patent  intentionally  concealed  their  best 
mode  of  practicing  their  invention;  and 
(2)  with  respect  to  the  137  patent, 
whether  the  ALJ  erred  in  admitting  into 
evidence  videotapes  provided  by  an 
expert  witness  that  were  not  made 
available  to  complainant  imtil  after  that 
expert's  deposition. 

In  connection  with  the  final 
disposition  of  this  investigation,  the 
Commission  may  issue  (1)  an  order  that 
could  result  in  the  exclusion  of  the 
subject  articles  from  entry  into  the 
United  States,  and/or  (2)  cease  and 
desist  orders  that  could  result  in 
respondents  being  required  to  cease  and 
desist  from  engaging  in  unfair  acts  in 
the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 
If  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 
purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  that  either  are 
adversely  affecting  it  or  are  likely  to  do  * 
so.  For  background  information,  see  the 
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Commission  Opinion,  In  the  Matter  of 
Certain  Devices  for  Connecting 
Computers  via  Telephone  Lines,  Inv. 
No.  337-TA-360. 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  Ehuing  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  to  be  determined 
by  the  Commission  and  prescribed  by 
the  Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amoimt  of  the  bond  that  should  be 
imposed. 

Written  Submissions 

The  parties  to  the  investigation  are 
requested  to  file  written  submissions  on 
the  issues  under  review.  The 
submission  should  be  concise  and 
thoroughly  referenced  to  the  record  in 
this  investigation,  including  references 
to  exhibits  and  testimony.  Additionally, 
the  parties  to  the  inve.stigation, 
interested  government  agencies,  and  any 
other  interested  persons  are  encoiuaged 
to  file  written  submissions  on  the  issues 
of  remedy,  the  public  interest,  and 
bonding.  Such  submissions  should 
address  the  ALJ's  December  13, 1999, 
recommended  determination  on  remedy 
and  bonding.  Complainant  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  proposed 
remedial  orders  for  the  Commission's 
consideration.  The  written  submissions 
and  proposed  remedial  orders  must  be 
filed  no  later  than  the  close  of  business 
on  February  15,  2000.  Reply 
submissions  must  be  filed  no  later  than 
the  close  of  business  on  February  22, 
2000.  No  further  submissions  will  be 
permitted  imless  otherwise  ordered  by 
the  Commission. 

Persons  filing  written  submissions 
must  file  with  die  Office  of  the  Secretary 
the  original  and  14  true  copies  thereof 
on  or  before  the  deadlines  stated  above. 
Any  person  desiring  to  submit  a 


dociunent  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment  imless  the 
information  has  already  been  granted 
such  treatment  during  the  proceedings. 
All  such  requests  shoidd  be  directed  to 
the  Secretary  of  the  Commission  and 
must  include  a  full  statement  of  the 
reasons  why  the  Commission  should 
grant  such  treatment.  See  19  CFR  201.6. 
Docilments  for  which  confidential 
treatment  is  granted  by  the  Commission 
will  be  treated  accordingly.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  luider  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337), 
and  in  sections  210.42-.45  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.42-.45). 

Copies  of  the  public  version  of  the 
ALJ's  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  wiU  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Conunission,  500  E 
Street,  SW,  Washington,  DC  20436, 
telephone  202-205-2000. 

Issued:  February  1,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  00-2696  Filed  2-4-00;  8:45  am] 
BILUNO  CODE  7(ao-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Extension  of  Time  To  Submit 
Comments  on  Consent  Decree  Lodged 
Pursuant  to  Sections  104  and  107  of 
CERCLA 

On  December  1,  1999,  the  United 
States  lodged  a  proposed  Consent 
Decree  with  the  United  States  District 
Court  for  the  Southern  District  of  Texas, 
No.  G-99-731,  in  United  States  of 
America  v.  GAF  Corp.,  et  ah,  pursuant 
to  Sections  104  and  107  of  CERCLA,  42 
U.S.C.  9604  and  9607.  The  proposed 
Consent  Decree  resolves  civil  claims  of 
the  United  States  against  thirty-five  de 
minimis  generator  Defendants  for  the 
Tex  Tin  Superfund  Site  located  in  Texas 
City  and  La  Marque,  Texas.  The 
Defendants  will  pay  a  total  of 
approximately  $1.5  million  in 
reimbiu^ement  of  response  costs  at  the 
Site. 

On  December  16,  1999  a  Notice  was 
published  which  advised  that  the 
Department  of  Justice  would  receive 
comments  relating  to  the  proposed 


Consent  Decree  for  30  days  following 
publication  of  the  Notice.  Notice  is 
hereby  given  that  the  period  during 
which  the  Department  of  Justice  will 
receive  conunents  relating  to  the 
proposed  Consent  Decree  has  been 
extended  at  the  request  of  a  member  of 
the  public.  The  Department  of  Justice 
will  continue  to  accept  comments 
through  the  30th  day  following 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natiual  Resources  Division,  United 
States  Department  of  Justice,  P.O.  Box 
7611,  Ben  Franklin  Station,  Washington, 
DC  20044-7611,  and  should  refer  to 
United  States  of  America  v.  GAF  Corp., 
et  al,  DJ  No.  90-11-3-1669/1.  The 
proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Texas,  Houston,  Texas,  and  the 
Region  VI  Office  of  the  United  States 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  by  mail  from  the 
Department  of  Justice  Consent  Decree 
Library,  P.O.  Box  7611,  Washington,  DC 
20044.  In  requesting  a  copy,  please 
enclose  a  check  for  reproduction  costs 
(at  25  cents  per  page)  in  the  amoiint  of 
$14.75  for  the  Decree,  payable  to  the 
Consent  Decree  Library. 

Joel  M.  Gross,  * 

Chief,  Envimnmental Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-2702  Filed  2-4-00;  8:45  am) 

BOXING  CODE  4410-1$-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Imetai,  DBK  Minerals, 
Inc.,  English  China  Clays,  PLC,  and 
English  China  Clays,  Inc.;  Civil  Action 
No.  99-1018  (GKKD.D.C);  Response  to 
Public  Comments 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  that  a  Public 
Comment  and  the  Response  of  the 
United  States  have  been  filed  with  the 
United  States  District  Court  for  the 
District  of  Columbia  in  United  States  v. 
Imetai,  DBK  Minerals,  Inc.,  English 
China  Clays,  PLC,  and  English  China 
Clays,  Inc.,  Civil  Action  No.  99-1018 
(GK)(D.D.C.,  filed  April  26,  1999).  On 
April  26, 1999,  the  United  States  filed 
a  Compliant  alleging  that  the  proposed 
acquisition  of  English  China  Clays  by 
Imetai  would  violate  Section  7  of  the 
Clayton  Act,  15  U.S.C.  18.  The  proposed 
Final  Judgment,  filed  at  the  same  time 
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as  the  Comph  int.  permits  Imetal  to 
acquire  Engli^  China  Clays,  but 
requires  that  Iknetal  divest  specified 
assets  used  inj  the  manufacture  and  sale 
of  kaolin,  calqined  kaolin,  paper-grade 


ground  calcii 
silica. 

Public  cot 
the  statutory  i 
The  one  Coi 


,  carbonate,  and  fused 


lent  was  invited  vsrithin 
^0-day  comment  period, 
lent  received,  and  the 
Response  thereto,  have  been  filed  with 
the  Court  and  are  hereby  published  in 
the  Federal  Register.  Copies  of  the 
Complaint,  H<)ld  Separate  Stipulation 
and  Order,  proposed  Final  Judgment, 
Competitive  Impact  Statement,  Public 
Comment  and,  the  Response  of  the 
United  States  fare  available  for 
inspection  in  Room  215  of  the  Antitrust 
Division,  Dep$rtment  of  Justice,  325  7th 
Street,  N.W..  Washington,  D.C.  20530 
(telephone:  2^-514-2481)  and  at  the 
Office  of  the  derk  of  the  United  States 
District  Court  for  the  District  of 
Columbia,  333  Constitution  Avenue, 
N.W..  Washington.  D.C. 

Copies  of  any  of  these  materials  may 
be  obtained  upon  request  and  pa)maent 
of  a  copying  f«e. 

Constance  K.  Rfbinson, 

Director  of  Operations  &■  Merger  Enforcement, 
Antitrust  Divisit  <n. 

United  States  Response  to  Comment 
Filed  by  Paper.  Allied-Industrial. 
Chemical  and;  Energy  Workers 
International  Union  ("PACE") 

The  United  States  of  America  hereby 
files  with  the  (]ourt  the  single  written 
comment  that  it  received  in  this  case, 
and  its  response  thereto,  and  states: 

1.  The  Complaint  in  this  case,  the 
proposed  Finql  Judgment,  and  the  Hold 
Separate  Stipi^ation  and  Order 
("Stipulation'^  were  filed  on  April  26, 
1999.  The  United  States'  Competitive 
Impact  Statement  was  filed  on  May  24, 
1999. 

2.  Pursuant  ;o  15  U.S.C.  16(b),  the 
proposed  Final  Judgment,  Stipulation, 
and  Competitive  Impact  Statement  were 
pubhshed  in  t|ie  Federal  Register  on 
June  11,  1999  (64  FR  31624-38). 

3.  Pursuant  [o  15  U.S.C.  16(c),  a 
summary  of  the  terms  of  the  proposed 
Final  Judgmeat  and  the  Competitive 
Impact  Statemient  were  published  in 
The  Washington  Post,  a  newspaper  of 
general  circulation  in  the  District  of 
Columbia,  dunng  the  period  May  27, 
1999  through  June  2,  1999. 

4.  The  eo-d^y  comment  period 
specified  in  1^  U.S.C.  16(b)  ended  on 
August  10,  19*9.  The  United  States 
received  a  single  written  comment  on 
the  proposed  settlement,  from  the  Paper, 
Allied-Industrial,  Chemical  and  Energy 
Workers  International  Union  ("PACE"), 


on  August  10, 1999.  A  copy  of  that 
comment  is  attached  as  Exhibit  1. 

5.  Pursuant  to  15  U.S.C.  16(d),  the 
United  States  has  considered  dnd 
responded  to  that  comment.  A  copy  of 
the  United  States'  response  is  attached 
as  Exhibit  2. 

6.  The  United  States  is  making 
arrangements  to  have  PACE'S  comment 
and  the  United  States'  response  thereto 
published  in  the  Federal  Register, 
pursuant  to  15  U.S.C.  16(d).  As  soon  as 
that  publication  has  been  effected,  the 
United  States  will  notify  the  Court  that 
it  has  complied  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  ("APPA").  15  U.S.C. 
16(b)-(d),  and  that  the  Court  may  then 
enter  the  proposed  Final  Judgment  after 
it  determines  that  the  Judgment  serves 
the  public  interest. 

Dated:  January  14,  2000. 

Respectfully  submitted, 

Patricia  G.  Chick,  D.C.  Bar  #266403,  U.S. 
Department  of  Justice,  Antitrust  Division, 
1401  H  Street,  N.W.  Suite  3000, 
Washington,  D.C.  20530,  Telephone:  (202) 
307-0946,  Facsimile:  (202)  514-9033. 
Attorney  for  Plaintiff  the  United  States. 

The  Cuneo  Law  Group,  P.C. 

August  10, 1999. 

Mr.  J.  Robert  Kramer,  11 

Chief,  Litigation  II  Section  Antitrust 
Division  United  States  Department  of 
Justice 
Re:  United  States  v.  Imetal,  DBK  Minerals, 

Inc.,  English  China  Clays,  PLC,  and  English 

China  Clays.  Inc.,  Civil  No.  99-1018 

(D.D.C.) 
Dear  Mr.  Kramer: 

Pursuant  to  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  §  16(b)-(h),  the 
Paper.  Allied — Industrial,  Chemical  and 
Energy  Workers  International  Union 
{"PACE")  urges  the  Antitrust  Division  of  the 
Department  of  Justice  to  give  "due 
consideration"  to  these  comments  and  to 
"withdraw  its  consent  to  the  proposed  Final 
Judgment"  in  this  case.  Competitive  Impact 
Statement  ("QS")  at  11. 

Summary 

Without  remedial  action,  the  Imetal/ 
English  China  Clays  ("ECC")  merger  will 
produce  a  combination  of  the  only  two 
producers  in  the  Southeastern  United  States 
of  groimd  calcium  carbonate  ("GCC")  in 
slurry  form  for  the  paper  industry,  a  key 
ingredient  in  paper-making.  The  Antitrust 
Division  has  already  found  that  this 
combination  will  raise  prices  and  reduce 
output.  According  to  the  Antitrust  Division's 
Complaint  in  this  case:  "If  the  acquisition 
were  permitted,  Imetal  would  *   •   *  have  an 
interest  in  all  of  the  paper  grade  GCC 
production  capacity  in  the  Southeastern 
United  States"  Complaint  at  2  (emphasis 
added]  The  Complaint  goes  on  to  state; 
"[D]ue  to  the  dominant  position  Imetal 
would  have  with  respect  to  paper-grade  GCC 
sold  in  the  Southeastern  United  States  *   *   * 
the  threat  of  unilateral  price  increases  *   •   * 


as  a  result  of  this  acquisition  is  particularly 
high."  Id.  Left  unchecked,  the  merger  could 
well  combine  duopolists  into  monopolist. 

Under  the  proposed  consent  decree, 
Imetal/ECC  must  spin  off  certain  assets  in  the 
hope  that  another  Hrm  will  have  sufficient 
economic  incentives  to  enter  the  market. 
Such  speculative  hopes  will  not  substitute 
for  adequate  law  enforcement.  The  Antitrust 
Division's  proposed  consent  decree  would 
allow  the  replacement  of  two  existing 
competitors  with  a  single  more  powerful 
competitor — and  a  competitor  to  be  created, 
maybe.  The  replacement  of  two  existing 
competitors  with  a  monopolist  and  a 
potential  competitor  clearly  violates  Section 
7  of  the  Clayton  Act.  Moreover,  the  CIS  does 
not  come  close  to  providing  enough 
information  to  evaluate  whether  it  is  in  any 
sense  realistic  to  expect  that  an  effective 
second  competitor  wiU  emerge. 

Analysis 

PACE  came  into  being  in  January  1999 
through  the  merger  of  the  Oil,  Chemical  and 
Atomic  Workers  International  Union  and  the 
United  Paperworkers  International  Union. 
The  antitrust  interests  of  PACE  in  this 
transition  are  twofold.  First,  as  a  union  of 
330,00  members,  PACE  has  a  direct  and 
substantial  interest  in  the  preservation  of 
competitive  market  conditions.  Because  a 
monopolistic  output  restriction  will  constrict 
supply  as  well  as  raise  prices,  unions  such 
as  PACE,  who  are  concerned  about  full 
employment,  have  a  direct  interest  in 
preservation  of  competitive  conditions  in  the 
paper  industry.  PACE  represents 
approximately  125,000  workers  in  the  forest 
products  and  paper  industry  who  could  be 
adversely  affected  by  any  monopoly 
constriction  of  supply.  Part,  but  by  no  means 
all,  of  this  concern  stems  from  the  fact  that 
PACE  Local  3-0516  represents  approximately 
140  employees  at  the  Imetal-controlled 
Georgia  Marble  dry  processing  fecility  in 
Sylacauga,  Alal)ama.  Second,  PACE  and  its 
members  are  purchasers  of  paper  and  paper 
supplies  tliroughout  the  United  States, 
including  the  Southeast,  and  therefore  have 
a  consumer  interest  in  the  preservation  of  a 
free  and  open  market  of  all  of  the  ingredients 
in  the  paper-making  process. 

As  relevant  here,  the  essential  facts  are  as 
follows:  GCC  begins  as  calcium  carbonate, 
which  is  found  in  marble  or  limestone 
deposits.  Paper-making  requires  the  brightest 
white  GCC.  High  bright  deposits  are  scarce, 
and  some  of  the  best  are  located  in  the 
Sylacauga  area. 

Once  quarried,  GCC  is  dry-processed 
through  a  series  of  screening  and  grinding 
steps  into  particles.  Dry-processed  GCC  is 
then  wet-processed  and  sold  in  slurry  form 
to  the  paper-making  industry.  See  generally 
CIS  at  6.  There  are  no  ready  substitutes. 
According  to  the  CIS:  "A  small  but 
significant  increase  in  the  price  of  GCC 
would  not  cause  a  significant  number  of 
paper  customers  currently  purchasing  GCC 
for  coating  applications  to  substitute  other 
products."  Id.;  Complaint  at  6. 

Earlier  this  year,  Imetal,  SA,  a  large  French 
company,  made  a  cash  tender  offer  of  U.S. 
$1.24  billion  to  acquire  English  China  Clays, 
PLC.  Both  companies  have  U.S.  revenues  in 
the  hundreds  of  millions  of  dollars. 
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Imetal  owns  an  American  company,  DBK 
Minerals,  Inc.,  which  owns  Georgia  Marble. 
Georgia  Marble  owns  vast  GCC  reserves  in 
Sylacauga,  and  owns  and  operates  a  facility 
to  dry  process  GCC  there.  Georgia  Marble  is 
also  a  50%  partner  in  Alabama  Carbonates, 
L.P.,  which  wet  processes  GCC  at  a  facility 
located  next  door  to  Georgia  Marble's  dry 
processing  facility. 

The  acquired  company,  English  China 
Clays,  PLC,  is  a  British  firm  that  owns  an 
American  subsidiary,  English  China  Clays, 
Inc.  (referred  to  collectively  as  "ECC").  ECC 
owns  and  operates  a  fully  integrated  GCC 
mining  and  processing  facility  across  the 
street  from  the  Georgia  Marble/ Alabama 
Carbonates  facilities  in  Sylacauga. 

According  to  the  Justice  Department, 
Imetal  and  ECC  are  the  only  two  suppliers  of 
GCC  to  paper  mills  in  the  Southeastern 
United  States.  It  bears  repeating  that  the  CIS 
makes  clear  that  GCC  is  a  product  market 
unto  itself:  "A  small  but  significant  increase 
in  the  price  of  GCC  would  not  cause  a 
significant  number  of  paper  customers 
currently  purchasing  GCC  for  coating 
applications  to  substitute  other  products." 
CIS  at  6. 

The  CIS  also  makes  clear  that  GCC  in  the 
Southeastern  United  States  is  a  geographic 
market:  "Because  of  high  transportation 
costs,  sales  of  GCC  tend  to  be  regional  rather 
than  nationwide."  Id.  at  7.  The  Antitrust 
Division's  Complaint  charges  that  the 
"development,  production,  and  sale  of  GCC 
for  paper  coating  applications  is  a  line  of 
commerce  and  a  relevant  product  market" 
and  the  thirteen  Southeastern  states  comprise 
"a  relevant  geographic  market"  within  the 
meaning  of  Section  7  of  the  Clayton  Act. 
Complaint,  paras.  22,  28-30. 

If  the  mer:ger  were  left  unchallenged,  it 
would  reduce  a  duopoly  to  a  significantly 
enhanced  competitor  and  a  joint  venture — 
Alabama  Carbonates — at  the  mercy  of  the 
significantly  enhanced  competitor.  Reserves 
of  sufficient  quality  are  "scarce"  and  "may  be 
unavailable  in  the  Southeast."  For  this  and 
other  reasons,  "new  entry  is  unlikely  to 
occur."  Complaint  para.  42. 

It  is  axiomatic  that  reduction  fixjm  two 
viable,  active  competitors  to  a  monopoly  in 
a  particular  geographic  and  regional  market 
dearly  violates  Section  7  of  the  Clayton  Act, 
15  U.S.C.  §  18,  because  the  merger's  impact 
"may  be  substantially  to  lessen  competition 
or  to  create  a  monopoly."  Under  the 
Herfindahl-Hirschmann  Index  ("HHI"),  the 
minimum  pre-merger  HHI  of  a  two-firm 
market  is  5,000,  over  two  and  a  half  times 
1800,  the  HHI  index  the  Merger  Guidelines 
call  "highly  concentrated."  After  any  merger, 
the  HHI  could  be  as  high  as  10,000,  the 
maximum  HHI  possible.  U.S.  Department  of 
Justice  and  Federal  Trade  Commission. 
Horizontal  Merger  Guidelines  %  1.51  (1997). 

How  does  the  Antitrust  Division  propose  to 
remedy  this  clear  competitive  problem?  By 
replacing  a  duopoly  with  a  monopoly  and  a 
potential  competitor  that  the  Antitrust 
Division  apparently  hopes  will  enter.  The 
proposed  Final  Judgment  requires  a  number 
of  steps  that  the  Antitrust  Division 
apparently  hopes  will  become  the  predicate 
for  further  entry  by  another  competitor. 

The  proposed  Final  Judgment  requires:  (1) 
that  Georgia  Marble  dives  its  interest  in  the 


Alabama  Carbonates  wet-processing  facility; 
and  (2)  that  Imetal/Georgia  Marble  and/or 
ECC  divest  sufficient  GCC  reserves  for 
Alabama  Carbonates  to  operate  at  its 
maximum  stated  contractual  capacity  for  30 
years.  The  divestiture  of  reserves  is  designed 
to  reduce  Alabama  Carbonates'  dependence 
on  Georgia  Marble's  reserves  and  dry 
processing  facilities. 

The  theory  of  the  proposed  Final  Judgment 
is,  apparently,  that  access  to  these  divested 
reserves  is  the  "minimum"  that  will  be 
sufficient  for  Alabama  Carbonates  "to 
consider  making  the  required  investments  in 
processing  facilities."  CICS  at  15  (emphasis 
supplied).  In  order  to  effectuate  the  hoped- 
for  transition,  the  proposed  Final  Judgment 
requires  defendants  to  provide  Alabama 
Carbonates  with  feedstock  for  a  period  of  up 
to  three  years. 

The  proposed  relief  is  plainly  insufficient 
under  the  Clayton  Act,  the  merger 
Guidelines,  and  the  rule  of  common  sense. 
Competition  in  this  market  is  already  fragile. 
There  are  two  competitors  only.  Under  the 
proposed  decree,  there  is  no  guarantee  that 
there  will  even  be  two  competitors  in  the 
future,  much  less  two  effective  competitors. 
The  CIS  has  no  finding,  much  less  a 
requirement,  that  Alabama  Carbonates  will 
actually  enter  the  market.  There  is  only  a 
hope  that  if  it  can  gain  access  to  a 
"minimimi"  of  reserves.  Alabama  Carbonates 
will  "consider"  making  the  necessary 
investment  to  enter  the  market. 

In  contrast  to  the  approach  in  this  case,  the 
Horizontal  Merger  Guidelines  require  that 
entry  be  "timely,  likely,  and  sufficient  in  its 
magnitude,  character  and  scope  to  deter  or 
counteract  the  competitive  effects  of 
concern."  Horizontal  Merger  Guidelines, 
§  3.0.  In  this  instance,  there  is  no  finding  of 
timeliness,  likelihood  or  sufficiency  in  the 
CIS.  We  should  not  give  up  current 
competition  in  a  highly  concentrated  market 
in  exchange  for  a  hope  of  future  competition. 

Likelihood  of  competition  is  clearly  an 
issue.  So  is  sufficiency.  The  CIS  makes  clear 
that  access  to  high  quality  reserves  is  what 
drives  the  ability  to  compete.  Yet,  under  the 
best  circimistances,  Alabama  Carbonates  is 
limited  to  30  years'  worth  of  supply  at  its 
current  contractual  capacity.  This  artificial 
limitation,  to  be  sure,  raises  the  question 
even  if  Alabama  Carbonates  enters  the 
market,  whether  it  will  have  enough  reserves 
to  sufficiently  compete  in  the  future  if 
demand  increases.  Access  to  reserves  should 
be  keyed  to  meu'ketplace  demand,  not  current 
production  capacity. 

The  Final  Judgment  should  not  permit  any 
possibility  of  a  decrease  in  competition  in 
such  a  highly  concentrated  market.  There  can 
be  no  question  that  the  proposed  merger 
"may  lessen  competition"  and/or  "create  a 
monopoly"  in  violation  of  Section  7  of  the 
Clayton  Act.  According  to  the  CIS,  "[tjhe 
proposed  transaction  would  likely  result  in 
unilateral  price  increases  to  customers  in  the 
Southeastern  United  States.  Entry  is  unlikely 
to  occur,  and  would  not  be  timely  or 
sufficient  to  defeat  a  post-acquisition  increase 
in  the  price  of  paper  grade  GCC."  CIS  at  10 
(emphasis  supplied);  see  Horizontal  Merger 
Guidelines  §  3.0.  The  CIS  goes  on  to  say: 
"A  de  novo"  entrant  would  have  to  acquire 
substantial  high  bright  reserves  in  the 


Southeast,  establish  a  quarry  and  build  a 
processing  plant.  While  the  quarry  and  plant 
would  require  considerable  expenditures  of 
money  and  take  substantial  time,  the  most 
significant  barrier  is  obtaining  appropriate 
reserves.  Paper-grade  GCC  requires  high 
bright  reserves,  which  are  scarce  resources 
and  are  generally  believed  to  be  lai^ely 
unavailable  in  the  Southeast  because  they 
were  owned  primarily  by  Georgia  Marble  and 
ECC.  CIS  at  10." 

There  is  no  promise — much  less  a 
guarantee — that  the  decree  will  preserve  any 
competition,  much  less  effective  competition. 
The  Antitrust  Division  should  require  that 
the  Imetal/ECC  combination  leave  existing 
competition  intact  and  that  there  be  market 
conditions  that  maximize  future  competition. 
Access  to  reserves  in  the  future  should  be 
pegged  to  future  market  demands,  not  current 
plant  capacity.  Nothing  less  will  protect 
consumers. 

PACE  is  also  concerned  that  the  transition 
provisions  of  the  proposed  Final  Judgment 
do  not  fully  protect  any  fledgling 
competition.  Obviously,  a  situation  in  which 
a  firm  must  rely  upon  its  competitor  for 
supply  is  inherenUy  subject  to  competitive 
abuse.  Under  the  transition  provisions  of  the 
proposed  decree.  Imetal/ECC  must  supply 
Alabama  Carbonates  with  feedstock  for  a 
period  of  up  to  three  years. 

According  to  the  CIS:  "This  provision  is 
designed  to  provide  Alabama  Carbonates 
with  a  reasonable  transition  pteriod  to  make 
the  investment  required  for  it  to  be  self- 
sufficient  in  the  long  term."  Id.  at  16.  This 
bald  statement  does  not  answer  any  of  the 
questions  that  naturally  arise  in  a  transition. 
Just  a  few  of  the  questions  might  be: 

•  What  proof  exists  that  three  years  is 
enough  time  for  a  potential  competitor  to 
secure  financing,  gain  any  necessary  permits 
(e.g.,  zoning  or  environmental  permits),  and 
actually  construct  a  facility? 

•  What  protections  exist  against  the 
Imetal/ECC  combination's  adulterating  the 
product  that  it  furnishes  Alabama 
Carbonates?  How  will  quality  of  the  Imetal/ 
ECC  input  be  monitored  and  maintained? 
What  protections  exist  against  furnishing  the 
product  at  grossly  excessive  prices? 

•  What  protections  exist  against  Imetal/ 
ECC  delaying  delivery  of  the  necessary 
inputs? 

•  What  protections  exist  against  the 
Imetal/ECC  combination's  low-balling  the 
price  of  GCC  slurry  so  that  it  becomes 
infeasible  for  Alabama  Carbonates  to  enter? 

•  What  protections  exist  against  the 
Imetal/ECC  combination's  engaging  in  so- 
called  "limit  pricing" — pricing  above  the 
competitive  level  but  not  so  high  as  to  induce 
entry? 

•  In  the  event  of  a  recession  and  a 
slackening  of  demand,  will  there  be  sufficient 
incentive  for  Alabama  Carbonates  to  enter? 

In  sum,  the  proposed  remedy  and 
explanation  are  completely  insufficient  to 
provide  any  reassurance  that  any 
competition — much  less  effective 
competition — will  continue  to  exist.  In 
essence,  the  Antitrust  Division  proposes,  as 
a  result  of  this  merger,  to  replace  two  existing 
competitors  with  one  competitor  and  a 
potential  competitor.  And  there  is  no  reason 
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Jonathan  W.  Cur  eo 
The  Cuneo  La  v 

Re:  Comment  or 
United  States 
1078  (D.D.C. 
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two  viable  competitors  in  this  market.  The 
competitive  issue  arose  because  Imetal  had  a 
50%  interest  in  ECC's  only  competitor, 
Alabama  Carbonates.  The  proposed  Final 
Judgment,  by  requiring  Imetal  to  divest  its 
interest  in  Alabama  Carbonates,  ensure  that 
the  two  competitors  that  existed  before  the 
acquisition  will  continue  to  exist  as 
competitors  after  the  acquisition.  Alabama 
Carbonates  does  not  need  to  "enter  the 
market",  it  is  already  in  the  market.  The 
remedy  provided  for  in  the  proposed  Final 
Judgment  means  that  Imetal's  acquisition  of 
ECC  results  in  no  change  in  the  number  of 
firms  selling  paper-grade  GCC  in  the 
southeastern  United  States,  no  change  in 
concentration,  and  no  change  in  the  HHI  for 
that  market. 

As  you  are  aware,  Alabama  Carbonates  has 
historically  competed  in  this  market  by 
contracting  for  its  raw  materials.  Since  its 
inception,  it  has  purchased  the  feedstock  for 
its  wet-processing  operations  from  its  joint 
venturer,  Georgia  Marble  (Imetal).  With 
Imetal's  acquisition  of  ECC,  however,  if 
Alabama  Carbonates  were  to  continue  this 
arrangement,  it  would  be  dependent  on  its 
only  competitor  for  its  source  of  supply.  The 
proposed  Final  Judgment  requires  Imetal  to 
continue  to  provide  feedstock  for  the 
Alabama  Carbonates  operation,  if  requested, 
for  up  to  three  years,  to  permit  Alabama 
Carbonates  a  reasonable  amount  of  time  in 
which  to  become  independent  of  Imetal.  In 
addition,  recognizing  that  the  company  might 
well  decide  that  the  optimum  way  to  achieve 
that  independence  is  through  vertical 
integration,  and  that  a  lack  of  adequate 
reserves  would  be  a  substantial  barrier  to 
such  integration,  the  proposed  Final 
Judgment  also  requires  that  Imetal  divest 
substantial  reserves  of  GCC  for  use  by 
Alabama  Carbonates. 

Specifically,  the  proposed  Final  Judgment 
requires  that  Imetal  divest  sufficient  reserves 
so  that  Alabama  Carbonates  will  have  enough 
feedstock  to  make  500,000  tons  a  year  of  GCC 
for  thirty  years.  The  United  States  specified 
this  quantity  of  reserves  in  the  proposed 
Final  Judgment  because  we  concluded,  based 
on  our  investigation,  that  500,000  tons  was 
an  efficient  scale  for  a  dry  processing  plant, 
and  that  a  business  would  need  to  be  assured 
a  30-year  supply  of  reserves  in  order  to 
justify  the  investment  required  to  build  a  dry 
processing  plant.  This  provision  is  not 
intended  to  limit  Alabama  Carbonates  to 
competing  at  its  current  capacity — rather,  it 
provides  the  reserves  for  the  company  to 
operate  efficiently  far  into  the  future. 
Moreover,  there  is  nothing  in  the  decree  that 
limits  in  any  way  the  company's  ability  to 
expand  its  operations,  including  seeking 
additional  reserves. 

The  United  States  strongly  believes  that  the 
divestitures  in  the  proposed  Final  Judgment 
relating  to  paper-grade  GCC  and  other 
injunctive  relief  will  alleviate  the 
competitive  concerns  alleged  in  the 
Complaint.  The  divestiture  of  Imetal's 
interest  in  the  Alabama  Carbonates  joint 
venture  and  the  reserves  needed  to  build  a 
viable  dry  processing  plant  ensures  that  there 
will  be  no  reduction  in  the  pre-acquisition 
competition.  The  two  competitors  that 
existed  before  the  acquisition  will  continue 


to  exist.  The  requirement  that  Imetal  divest 
reserves  eliminates  what  could  have  been  a 
substantial  barrier  to  Alabama  Carbonates' 
continuing  to  compete  without  being 
■  dependent  on  Imetal  for  feedstock  for  its 
operations.  And  finally,  the  transition 
agreement  assures  that  Alabama  Carbonates 
will  be  able  to  continue  as  a  competitor  in 
the  short  term  while  it  takes  the  steps 
necessary  to  eliminate  its  historical 
dependence  on  Imetal.  The  term  of  that 
transition  agreement  was  set  based  on  the 
United  States'  conclusion,  from  its 
investigation,  that  three  years  would  be 
sufficient  for  the  joint  venture  to  make  the 
transition  to  independence.  The  proposed 
Final  Judgment  does  provide  a  mechanism 
for  extending  that  term,  however,  if  this 
assumption  proves  incorrect.  In  addition,  the 
requirement  that  the  terras  of  the  transition 
agreement  be  substantially  similar  to  the 
supply  agreement  that  existed  before  the 
acquisition,  and  subject  to  approval  by  the 
United  States,  should  provide  sufficient 
protection  against  the  kinds  of  conduct  that 
you  have  expressed  concern  about. 

Thank  you  for  bringing  your  concerns  to 
our  attention.  I  trust  you  appreciate  that  we 
have  given  them  due  consideration,  and  hope 
this  response  will  help  alleviate  them. 
Pursuant  to  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  §  16(d),  a  copy  of 
your  comment  and  this  response  will  be 
published  in  the  Federal  Register  and  filed 
with  the  Court. 

Sincerely  yours, 
J.  Robert  Kramer  II,  Chief,  Litigation  II 

Section 

Certificate  of  Service 

I  hereby  certify  that  I  caused  a  copy  of  the 
foregoing  United  States'  Response  to 
Comment  Filed  by  the  Paper,  Allied- 
Industrial.  Chemical  and  Energy  Workers 
International  Union  ("PACE")  to  be  served  by 
first  class  mail,  postage  prepaid,  this  14th 
day  of  January,  2000,  on; 
George  M.  Chester,  Jr.,  Esquire,  Covington  & 
Burling,  1201  Pennsylvania  Avenue,  N.W., 
Washington,  DC.  20004-7566,  Counsel  for 
All  Defendants 
Jonathan  W.  Cuneo,  Esquire,  The  Cuneo  Law 
Group,  P.C,  317  Massachusetts  Avenue, 
N.E.,  Suite  300,  Washington,  D.C.  20002, 
Counsel  for  PACE 
Patricia  G.  Chick,  D.C.  Bar  #266403,  Trial 
Attorney,  U.S.  Department  of  Justice, 
Antitrust  Division,  1401  H  Street,  N.W., 
Suite  3000.  Washington,  D.C.  20530,  (202) 
307-0946. 

(FR  Doc.  00-2703  Filed  2^-00;  8:45  am] 
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Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

January  28,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
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information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  {Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  docimientation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  {(202)  219-5096  ext.  159  or 
by  E-mail  to  Kurz-Karin@dol.gov).  To 
obtain  documentation  for  ESA,  MSHA, 
OSHA,  and  VETS  contact  Darrin  King 
{(202)  219-5096  ext.  151  or  by  E-Mail  to 
King-Darrin@dol  .gov) . 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tbe  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA);  Labor. 

Title:  The  13  Carcinogens  Standard. 

OMB  Number:  1218-0085. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  97. 

Estimated  Time  Per  respondent:  Time 
per  response  ranges  fi'om  approximately 
5  minutes  (for  employers  to  maintain 
records)  to  5  hours  (for  employers  to 
develop  emergency /incident  reports). 

Total  Burden  Hours:  2,798. 

Total  Annualized  capital/startup 
costs:  SO. 


Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $86,226. 

Description:  The  13  Carcinogens 
Standard  requires  employers  to  develop 
signs  and  labels  to  warn  employees 
about  the  hazards  associated  with  the  1 3 
carcinogens.  Also,  employers  must 
notify  OSHA  Area  Directors  of  new 
regulated  areas,  changes  to  regulated 
areas,  and  incidents  ^at  occur  in 
regulated  areas.  Employers  must 
establish  and  implement  a  medical 
surveillance  program  for  employees 
assigned  to  enter  regulated  areas.  This 
program  must  inform  employees  of  their 
medical  examination  results  and 
provide  them  with  access  to  their 
medical  records.  In  addition,  employers 
must  retain  employee  medical  records 
for  specified  time  periods  and  provide 
these  records  to  the  National  Institute 
for  Occupational  Safety  and  Health 
under  certain  circumstances. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  00-2644  Filed'2-4-00;  8:45  am] 

BILUNG  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

January  28.  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  {(202)  219-5096  ext.  159  or 
by  E-mail  to  Kurz-Karin@dol.gov).  To 
obtain  documentation  for  ESA,  MSHA, 
OSHA,  and  VETS  contact  Darrin  King 
((202)  219-5096  ext.  151  or  by  E-Mail  to 
King-Deirrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  ,those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  New. 

Agency:  Employment  and  Training 
Administration. 

Title:  Revising  Quarterly  Contribution 
and  Wage  Reports  to  Accommodate 
Expanded  Name  Fields  and  Additional 
Labor  Market  Information. 

OMB  Number:  1205-ONew. 

Affected  Public:  State,  Local,  or  Tribal 
Govenmient. 

Frequency:  One-time. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Respondent:  100 
Hours. 

Total  Burden  Hours:  5,300. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  information 
collected  with  this  survey  is  necessary 
to  assess  the  burden  employers  and 
SESAs  would  experience  if  the  quarterly 
contribution  and  wage  reports  filed  by 
employers  and  processed  by  SESAs 
were  revised  to  accommodate  full 
names  and  additional  labor  market 
information  (LMI).  The  full  name  fields 
are  necessary  to  enhance  the  efficiency 
of  the  National  Directory  of  New  Hires 
database  in  locating  the  employment  of 
individuals  who  are  not  meeting  their 
parental  responsibilities.  The  additional 
LMI  data  are  needed  to  improve  the 
ability  to  accurately  assess  the  value  of 
various  Workforce  Investment  Act 
vocational  training  programs  and  to 
enrich  the  pool  of  LMI  data  available. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Employment  and  Training 
Administration. 
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Title:  Standard  Job  Corps  Request  for 
Proposal  and  Related  Contractor 
Infonnation  Gathering. 


OMB  Number:  1205-0219. 
Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 


Federal  Government;  State,  Local,  or 
Tribal  Government. 


Recurring  Periodic  Job  Corps  Reports 


Reqijired  activity 


ETA  form  No. 


Numtwr  of 
respondents 


Annual 
frequency 


Total  annual 
responses 


Annual  burden 

per 

respondent 


Total  burden 
hours 


Inspection  Resic^ntlal  &  Educational  Fa- 
cilities   ; 

Inspection  Watet|  Supply  Facilities 

Inspection  of  Wajste  Treatment  Facilities 
Program  Description — Narrative  Section 

Job  Corps  Health  Staff  Activity 

Job  Corps  Health  Annual  Service  Costs 

Job  Corps  Utiliz^ion  Summary  

Center  Financial  Report 

Center  Operatior^s  Budget  

WSSRLog  .  . 


Total  Burder 


6-37 

6-38 

6-39 

6-124 

6-125 

6-128 

6-127 

2110 

2181/2181A 

6-1 42B 


114 
114 
114 
114 
114 
114 
114 
114 
250 


4 
4 
4 
1 
1 
1 
12 
12 
2 


456 
456 
456 
114 
114 
114 
1368 
1368 
500 


1 

1.25 

1.25 

1 

.25 

.25 

2 

3.25 

2.00 


456 

570 

570 

114 

29 

29 

2,736 

4,446 

1,000 

900 


10,850 


Job  Corps  Non-Periodic  Reports 


Req  lired  activity 


ETA  form  No. 


Number  of 
respondents 


Annual 
frequency 


Total  annual 
responses 


Annual  burden 

per 

respoTKJent 


Total  burden 
hours 


Property  Inventdy  transcript 

Disciplinary  discharge  

Review  board  haanngs  

Rights  to  appeal 


Total  Burdei 


3-28 
6-1 31 A 
6-131B 
6-1 31 C 


175 
1500 
1500 
1500 


12 
1 
1 
1 


2100 
1500 
1500 
1500 


.75 

.5 

.10 

.10 


1.575 
750 
150 
150 


2,625 


Job  Corps  Center  Plans 


Reqiiired  activity 


ETA  form  No. 


Numt)er  of 
respondents 


Annual 
frequency 


Total  annual 
responses 


Annual  burden 

per 

respondent 


Total  burden 
hours 


Center  operation|plan 

Maintenance  . 

C/M  Welfare  . 

Annual  VST  (if  afiplicable) 

Annual  staff  training  

Energy  Conservation  ... 
Outreach  (if  applicable) 


Total  Burder 


86 
114 
114 
114 
114 
114 
114 


86 
114 
114 
114 
114 
114 
114 


30 
5 
2 

4 
1 
5 
2 


2,580 
570 
228 
456 
114 
570 
228 


4.746 


Student  Records 


Required  activity 


ETA  form  No. 


Numt>er  of 
respondents 


Annual 
frequency 


Total  annual 
responses 


Annual  burden 

per 

respondent 


Total  burden 
hours 


Allowance  &  allotment  change  

Forms  transmittal  letter 

Signature  card 

Voucher  for  alloqation  for  living  expense 

Initial  allowance  authorization 

Receipt  for  taxable  clothing  and  transpor- 
tation  

Receipt  for  cash  {payment 

Receipt  for  mistellaneous  cash  collec- 
tions   


Total  burder 


6-101 
6-102 
6-103 
6-104 
6-106 

6-105 
6-107 

6-108 


7,800 
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Data  from  the  automated  forms  listed  above  are  being  collected  from  data  input  screens  which  are  transmitted  electronically  to 
a  centralized  database.  This  data  are  then  processed  for  management  and  performance  reports  and  ad  hoc  queries  at  a  Center,  contractor, 
regional  and  national  level.  The  deletion  of  these  forms  significantly  reduced  paper  and  mailing  of  hard  copy  documents. 

Personnel  Requirements 


Required  activity 

ETA  fonn  No. 

Number  of 
respondents 

Annual 
frequency 

Total  annual 
responses 

Annual  burden 

per 

respondent 

Total  burden 
hours 

Notice  of  temfiination 

6-61 

6-640 

6-99 

60000 

60000 

50 

1 

1 

20 

60000 

60000 

1000 

.03  (2  min.) 

.017  (1  min.) 

.10  (6  min.) 

1,800 

1,020 

100 

Student  profile 

Academic  achievement  cert 

Total  Burden  

2.900 

Non-Standard  Medical  Records 


Required  activity 

ETA  form  No. 

Number  of 
respondents 

Annual 
frequency 

Total  annual 
responses 

Annual  burden 

per 

respondent 

Total  burden 
hours 

Immunication  record  ^ 

CM  Health  record  envelope 

6-112 
6-135 
6-136 

60000 
60000 
60000 

1 
1 

1 

60000 
60000 
60000 

.10 
.25 

.25 

6,000 
15,000 
15,000 

CM  Health  record  folder 

Total  Burden  

36,000 

Standard  Job  Corps  Center  Request  for 
proposals  (RFPS):  19,800  hoius. 

Total  Burden  Hours:  84,741. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  Standard  Request  for 
Proposal  for  the  operation  of  a  Job  Corps 
Center  completed  by  prospective 
contractors  for  competitive 
procurements  and  Federal  paperwork 
requirements  for  contract  operators  of 
such  centers. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  00-2645  Filed  2-4-00;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

January  27,  2000. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 


emergency  processing  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  imder 
ihe  Paperwork  Reduction  Act  of  1995 
(P.L.  104-13,  44  U.S.C.  Chapter  35). 
0MB  approval  has  been  requested  by 
February  IB,  2000.  A  copy  of  this  ICR, 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor,  Ira 
Mills,  Departmental  Clearance  Officer, 
{ (202)  219-5096,  x  143).  Comments  and 
questions  about  the  ICR  listed  below 
should  be  forwarded  to  Office 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration,  Office  of  Management 
and  Budget,  Room  10235,  Washington, 
DC  20503  ((202)  395-7316). 

,The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acctuacy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  response. 

Type  of  Review:  Emergency. 

Agency:  Employment  and  Training 
Administration. 

Title:  Workforce  Investment  Act 
Cumulative  Quarterly  Financial 
Reporting  for  Fimds  Allotted  to  States 
for  Services  to  Youth,  Services  to 
Adults,  Services  to  Dislocated  Workers, 
Local  Area  Administration,  Statewide 
Activities  (15%  of  Total  Federal 
Allotment),  and  Statewide  Rapid 
Response. 

OMB  Number:  1205-ONew. 

Frequency:  Quarterly. 

Affected  Public:  States,  Local,  or 
Tribal  governments;  Not-for-profit 
institutions. 

Number  of  Respondents:  56. 


DOL-ETA  Reporting  Burden'T^or  WIA  Title  I-B  States 


Requirements 

Number  of  Reports  Per  Entity  Per  Quarter  

Total  Number  of  Reports  Per  Entity  Per  Year 

Number  of  Hours  Required  Per  Report 

Total  Number  of  Hours  Required  for  Reporting  Per  Entity  Per  Year 


PY1999 


PY2000 


PY2001 


PY2002 


3 
12 

1 
12 


3 
12 

1 
12 


3 
12 

1 
12 


3 
12 

1 
12 
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DOL-ETA  Reporting  Burden  for  WIA  Title  I-B  States— -Continued 


Requirements 


PY1999 


PY2000 


PY2001 


PY2002 


Number  of  Entities  Reporting  

Total  Number  of  Hours  Required  for  Reporting  Burden  Per  Year 


16 
192 


56 
672 


56 
672 


56 
672 


Note:  Number  of  reports  required  per  entity 
per  quarter/per  3  ear  is  impacted  by  the  3  year 
life  of  each  year  )f  appropriated  funds,  i.e., 
FY  1997  and  19<  8  funds  are  available  for 
expenditure  in  P  Y  1999,  thus  3  reports  reflect 
3  available  fundi  ng  years.  DOL  estimates  16 
entities  reportini  for  PY  1999.  Beginning  in 
FY  2000,  all  enti  ies  (56)  are  required  to 
report  under  WI,  i. 

Total  Burdei  \  Cost  (capital/startup): 
$0. 

Total  Burdei  Cost  (operating/ 
maintaining):  i  0. 

Description:  The  proposed 
Information  Cc  llection  Request  (ICR) 
incorporates  it  e  necessary  reporting 
instructions  fo  ■  States  to  report  financial 
data  related  to  Workforce  Investment 
Act  programs  1 3  DOL.  These 
instructions  ha  ve  been  prepared  in 
response  to  the  requirement  set  forth  at 
20  CFR  667.30 ),  for  DOL  to  issue 
financial  repor  ting  instructions  to 
States;  and  to  ( nsure  State  compliance 
with  the  report  ing  elements  contained 
in  the  Workfor  ;e  Investment  Act  (WIA) 
of  1998,  Subtit  e  E.  Sec.  185. 

The  WIA  reouires  quarterly  financial 
reports  which  i  ihall  include  information 
identifying  all  urogram  and  activity 
costs  by  cost  c<  tegory  in  accordance 
with  generally  accepted  accounting 
principles  and  by  year  of  appropriation. 
The  WIA  also  i  equires  reporting  any 
income  or  prof  ts  earned,  such 
including  such  income  or  profits  earned 
by  subrecipien  ;s  and  any  costs  incurred 
(such  as  stand-  in  costs)  that  are 
otherwise  alloi  irable  except  for  funding 
limitations.  In  iddition,  WIA  requires 
the  reporting  o  '  costs  only  as 
administrative  or  programmatic,  with 
computerizatic  n/technology  costs  not 
included  in  th(  administrative  cost  limit 
calculation. 

The  Standari  I  Form  269  has  been 
modified  to  pri  )vide  the  six  reporting 
formats  which  will  be  used  for  WIA 
reporting.  Seps  rate  reporting  formats 
will  be  needed  for:  (1)  Local  area  youth, 
(2)  local  area  a  lults,  (3)  local  area 
dislocated  wor  ters,  (4)  local 
administration,  (5)  Statewide  activities 
(15%  total  Fedsral  allotment),  and  (6) 
Statewide  rapi  1  response. 

ETA  is  designing  software  that  will 
contain  the  dal  a  elements  required  for 
each  of  the  rep  arting  formats. 
Instructions  co  rresponding  to  the 
required  data  €  lements  also  will  be 
provided  to  thi !  States  in  the  software 


package.  Transmittal  of  this  data  will 
occur  on  a  quarterly  basis  via  the 
Internet. 

The  data  collection  and  reporting 
requirements  requested  by  the 
Employment  and  Training 
Administration  are  necessary  to 
effectively  manage  and  evaluate  the 
financial  status  of  the  WIA  program,  to 
measure  regulatory  compliance,  to 
prepare  required  reports  to  Congress, 
and  for  audit  purposes. 

Ira  L.  MiUs, 

Departmental  Clearance  Officer. 

[PR  Doc.  00-2646  Filed  2-4-00;  8:45  am] 

BILLMG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Homeless  Veterans'  Reintegration 
Project  Competitive  Grants 

AGENCY:  OfBce  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
for  Homeless  Veterans  Reintegration 
Projects  (SGA  00-01). 

SUMMARY:  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  All 
applicants  for  grant  funds  should  read 
this  notice  in  its  entirety.  The  U.S. 
Department  of  Labor,  Veterans' 
Employment  and  Training  Service 
(VETS)  announces  a  grant  competition 
for  Homeless  Veterans  Reintegration 
Projects  (HVRP)  authorized  under  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act.  Such  projects  will  assist 
eligible  veterans  who  are  homeless  by 
providing  employment,  treiining, 
supportive  and  transitional  housing 
assistance.  Under  this  solicitation,  VETS 
may  award  up  to  thirty-three  grants  in 
FY  2000. 

This  notice  describes  the  background, 
the  application  process,  description  of 
program  activities,  evaluation  criteria, 
and  reporting  requirements  for 
Solicitation  of  Grant  Applications  (SGA) 
00-01.  VETS  anticipates  that  up  to 
$8.25  million  will  be  available  for  grant 
awards  under  this  SGA. 


The  information  and  forms  contained 
in  the  Supplementary  Information 
Section  of  this  announcement  constitute 
the  official  applicationspackage  for  this 
Solicitation.  In  order  to  receive  any 
amendments  to  this  Solicitation  which 
may  be  subsequentiy  issued,  all 
applicants  must  register  their  name  and 
address  with  the  Procurement  Services 
Center.  Please  send  this  information  as 
soon  as  possible,  Attention:  Grant 
Officer,  to  the  following  address:  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  Room  N-5416,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210.  Please  reference  SGA  00-01. 
DATES:  One  (1)  blue  ink-signed  original, 
complete  grant  application  plus  three 
(3)  copies  of  the  Technical  Proposal  and 
three  (3)  copies  of  the  Cost  Proposal 
shall  be  submitted  to  the  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  Room  N-5416,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210,  not  later  than  4:45  p.m., 
Eastern  Standard  Time,  March  8,  2000, 
or  be  postmarked  by  the  U.S.  Postal 
Service  on  or  before  that  date.  Hand 
delivered  applications  must  be  received 
by  the  Procurement  Services  Center  by 
that  time. 

ADDRESSES:  Applications  shall  be 
mailed  to  the  U.S.  Department  of  Labor, 
Procurement  Services  Center,  Attention: 
Lisa  Harvey,  Reference  SGA  00-01, 
Room  N-5416,  200  Constitution 
Avenue.  NW,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey,  U.S.  Department  of  Labor, 
Procurement  Services  Center,  telephone 
(202)  219-6445  [not  a  toll  free  niunber). 
SUPPLEMENTARY  INFORMATION: 

Homeless  Veterans  Reintegration 
Project  Solicitation 

/.  Purpose 

The  U.S.  Department  of  Labor  (DOL), 
Veterans'  Emplojmaent  and  Training 
Service  (VETS)  is  requesting  grant 
applications  for  the  provision  of 
employment  and  training  services  in 
accordance  with  the  Stewart  B. 
McKinney  Homeless  Assistance  Act 
(MHAA),  as  reauthorized  and  codified 
at  Title  38,  Chapter  41,  Section  4111. 
These  instructions  contain  general 
program  information,  requirements  and 
forms  for  application  for  funds  to 
operate  a  Homeless  Veterans 
Reintegration  Project  (HVRP). 


Federal  Register /Vol.  65,  No.  25 /Monday,  February  7,  2000 /Notices  5899 


//.  Background 

The  Stewart  B.  McKinney  Homeless 
Assistance  Act  of  1987,  enacted  on  JiUy 
22, 1987,  under  Title  VII,  SubtiUe  C, 
Section  738  provides  that  "The 
Secretary  shall  conduct,  directly  or 
through  grant  or  contract,  such 
programs  as  the  Secretary  determines 
appropriate  to  expedite  the  reintegration 
of  homeless  veterans  into  the  labor 
force."  This  program  was  reauthorized 
under  Section  621  of  the  McKinney 
Homeless  Assistance  Amendments  Act 
of  1990  (Public  Law  101-645)  for  an 
additional  three  years,  i.e.,  through  FY 
1993.  Under  the  Homeless  Veterans 
Comprehensive  Service  Programs  Act  of 
1992  (Public  Law  102-590 — enacted  on 
November  10, 1992)  the  Homeless 
Veterans  Reintegration  Project  was 
reauthorized  through  Fiscal  Year  1995. 
However,  the  program  was  rescinded  in 
FY  1995.  Public  Law  104-275,  dated 
October  9,  1996,  was  amended  to 
reauthorize  the  program  through  FY 
1998.  Public  Laws  105-41  and  105-114, 
enacted  in  1997,  extend  the  program 
through  FY  1999.  Public  Law  106-73 
dated  October  19,  1999,  reauthorized 
and  codified  at  Title  38,  Chapter  41, 
Section  4111  extends  the  program 
through  FY  2003. 

The  Homeless  Veterans  Reintegration 
Project  was  the  first  nationwide  Federal 
program  that  focused  on  placing 
homeless  veterans  into  jobs.  In 
accordance  with  the  MHAA,  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training  (ASVET)  is 
making  approximately  $8.25  million  of 
the  funds  available  to  award  grants  for 
HVRPs  in  selected  cities  in  FY  2000 
imder  this  competition.  A  separate 
competition  for  a  small  number  of 
demonstration  grants  to  operate  in  rural 
areas  will  be  announced  separately 
within  a  short  time.  Both  types  of 
projects,  urban  and  rural,  in  the  past 
have  provided  valuable  information  on 
approaches  that  work  in  the  different 
environments. 

///.  Application  Process 

A.  Potential  Jurisdictions  to  be  Served 

Due  to  the  demonstration  nature  of 
the  Act,  the  amount  of  funds  available, 
and  the  emphasis  on  establishing  or 
strengthening  existing 'linkages  with 
other  recipients  of  funds  under  the 
MHAA,  the  only  potential  jurisdictions 
which  will  be  served  through  this  urban 
competition  for  HVRPs  in  FY  2000  are 
the  metropolitan  areas  of  the  75  U.S. 
cities  largest  in  population  and  the  city 
of  San  Juan,  Puerto  Rico.  All  potential 
HVRP  jurisdictions  are  listed  in 
Appendix  E. 


B.  Eligible  Applicants 

Applications  for  funds  will  be 
accepted  from  State  and  local  public 
agencies.  Private  Industry  Coimcils,  and 
nonprofit  organizations  as  follows: 

1.  Private  Industry  Councils  (PICS) 
and/or  Workforce  Divestment  Boards 
(WIBS)  as  defined  in  Title  I,  Section  102 
of  the  Job  Training  Partnership  Act 
(JTPA),  Public  Law  97-300,  are  eligible 
applicants,  as  well  as  State  and  local 
public  agencies.  "Local  public  agency" 
refers  to  any  public  agency  of  a  general 
purpose  political  subdivision  of  a  State 
which  has  the  power  to  levy  taxes  and 
spend  funds,  as  well  as  general 
corporate  and  police  powers.  (This 
typically  refers  to  cities  and  counties).  A 
State  agency  may  propose  in  its 
application  to  serve  one  or  more  of  the 
potential  jurisdictions  located  in  its 
State.  This  does  not  preclude  a  city  or 
county  agency  from  submitting  an 
application  to  serve  its  own  jurisdiction. 

Applicants  are  encouraged  to  utilize, 
through  subgrants,  experienced  public 
agencies,  private  nonprofit 
organizations,  and  private  businesses 
which  have  an  imderstanding  of  the 
unemployment  and  homeless  problems 
of  veterans,  a  familiarity  with  the  area 
to  be  served,  and  the  capability  to 
effectively  provide  the  necessary 
services. 

2.  Also  eligible  to  apply  are  nonprofit 
organizations  which  have  operated  an 
HVRP  or  similar  employment  and 
training  program  for  the  homeless  or 
veterans;  have  proven  capacity  to 
manage  Federal  grants;  and  have  or  will 
provide  the  necessary  linkages  with 
other  service  providers.  Nonprofit 
organizations  will  be  required  to  submit 
with  their  application  recent  (within 
one  year)  financial  audit  statements  that 
attest  to  the  financial  responsibility  of 
the  organization. 

Entities  described  in  Section  501  (c)4 
of  the  Internal  Revenue  Code  that 
engage  in  lobbying  activities  are  not 
eligible  to  receive  funds  under  this 
announcement.  The  Lobbying 
Disclosiu^  Act  of  1995,  Public  Law  No. 
104-65,  109  Stat.  691,  prohibits  the 
award  of  Federal  funds  to  these  entities 
if  they  engage  in  lobbying  activities. 

C.  Funding  Levels 

The  total  amount  of  funds  available 
for  this  solicitation  is  $8.25  million.  It 
is  anticipated  that  up  to  33  awards  may 
be  made  under  this  solicitation.  Awards 
are  expected  to  range  bom  $100,000  to 
$250,000.  The  Federal  government 
reserves  the  right  to  negotiate  the 
amounts  to  be  awarded  under  this 
competition.  Please  be  advised  that 
requests  exceeding  this  range  by  15%  or 


more  may  be  considered  non- 
responsive. 

D.  Period  of  Performance 

The  period  of  performance  will  be  for 
nine  months  from  date  of  award.  It  is 
expected  that  successful  applicants  will 
commence  program  operations  under 
this  solicitation  on  or  before  April  1, 
2000.  Actual  start  dates  will  be 
negotiated  with  each  successful 
applicant. 

E.  Second  Year  Option 

As  stated  in  Section  II  of  this  Part,  the 
Homeless  Veterans  Reintegration  Project 
was  reauthorized  and  codified  by  statute 
at  Tide  38,  Chapter  41,  Section  4111. 
Should  there  be  action  by  Congress  to 
appropriate  funds  for  this  purpose,  a 
second  year  option  may  be  considered. 
The  Government  does  not,  however, 
guarantee  an  option  year  for  any 
a  war  dee. 

The  grantees'  performance  during  the 
first  period  of  operations  will  be  taken 
into  consideration  as  follows: 

1.  By  the  end  of  the  second  quarter, 
has  the  grantee  achieved  at  least  60%  of 
the  nine  month  total  goals  for  Federal 
expenditures,  enrollments,  and 
placements?  or 

2.  Has  the  grantee  met  85%  of  goals 
for  Federal  expenditures,  enrollments 
and  placements  for  the  nine  month 
period  if  planned  activity  is  NOT  evenly 
distributed  in  each  quarter?  and 

3.  The  Grantee  is  in  compliance  with 
all  terms  identified  in  the  solicitation 
for  grant  applications. 

All  instructions  for  modifications  and 
announcement  of  fund  availability  will 
be  issued  at  a  later  date.  Please  note  that 
the  Govermnent  does  reserve  its  right  to 
compete  any  subsequent  funds 
appropriated  for  this  purpose  in  lieu  of 
an  option  year. 

F.  Late  Proposals 

The  grant  application  package  must 
be  received  at  the  designated  place  by 
the  date  and  time  specified  or  it  will  not 
be  considered.  Any  application  received 
at  the  Office  of  Procurement  Services 
after  4:45  pm  EST,  March  8,  2000,  will 
not  be  considered  unless  it  is  received 
before  the  award  is  made  and: 

1.  It  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  March  8,  2000; 

2.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated;  or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5:00 
pm  at  the  place  of  mailing  two  (2) 
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working  days,  txcluding  weekends  and 
Federal  holidays,  prior  to  March  8, 
2000.  I 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  seqt  by  registered  or 
certified  mail  i<  the  U.S.  Postal  Service 
postmark  on  th^  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  ServiceTlf  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  (nailed  late.  "Postmark" 
means  a  printed,  stam{>ed  or  otherwise 
placed  impression  {not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  wiljiout  further  action  as 
having  been  apblied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mai^ng.  Therefore  applicants 
should  request  that  the  postal  clerk 
place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  aco  iptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sen*  by  U.S.  Postal  Service 
Express  Mail  N  8xt  Day  Service-Post 
Office  to  Addressee  is  the  date  entered 
by  the  Post  Office  receiving  clerk  on  the 
"Express  Mail  |Jext  Day  Service-Post 
Office  to  Addrassee"  label  and  the 
postmark  on  th )  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  I'Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  poctmark  on  both  the 
receipt  and  the  lenvelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Services 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  ihat  office.  Applications 
sent  by  telegrau  i  or  facsimile  (FAX)  will 
not  be  accepted . 


G.  Submission 


I  )f  Proposal 


A  cover  lettei ,  and  an  original  and 
three  (3)  copies  of  the  proposal  shall  be 
submitted.  The  proposal  shall  consist  of 
two  (2)  separat(i  and  distinct  parts: 

Part  I — Techi  lical  Proposal  shail 
consist  of  a  nar  "ative  proposal  that 
demonstrates  tlie  applicant's  knowledge 
of  the  need  for  iiis  particular  grant 
program,  its  im  ierstanding  of  the 
services  and  ac  ivities  proposed  to 
alleviate  the  need  and  its  capabilities  to 
accomplish  the  expected  outcomes  of 
the  proposed  pi  oject  design.  The 
teclmical  propc  sal  shall  consist  of  a 
narrative  not  to  exceed  fifteen  (15)  pages 
double-spaced,  typewritten  on  one  side 
of  the  paper  on  y.  Resumes,  charts, 
standard  forms  exhibits,  letters  of 


support  and  letters  of  reference  are  not 
coimted  against  the  page  limit. 
Applicants  should  be  responsive  to  the 
Rating  Criteria  contained  in  Section  VI 
and  address  all  of  the  rating  factors 
noted  as  thoroughly  as  possible  in  the 
narrative.  The  following  format  is 
strongly  recommended: 

1.  Need  for  the  project:  the  applicant 
should  identify  the  geographical  area  to 
be  served  and  provide  an  estimate  of  the 
number  of  homeless  veterans  and  their 
needs,  poverty  and  unemployment  rates 
in  the  area,  and  gaps  in  the  local 
community  infrastructiire  the  project 
would  fill  in  addressing  the 
emplo)rment  and  other  barriers  of  the 
targeted  veterans.  Include  the  outlook 
for  job  opportimities  in  the  service  area. 

2.  Approach  or  strategy  to  increase 
employment  and  job  retention:  The 
applicant  should  describe  the  specific 
supportive  services  and  employment 
and  training  services  to  be  provided 
under  this  grant  and  the  sequence  or 
flow  of  such  services.  Participant  flow 
charts  may  be  provided.  Include  a 
description  of  the  relationship  with 
other  employment  and  training 
programs  such  as  Disabled  Veterans' 
Outreach  Program  (DVOP)  and  the  Local 
Veterans'  Employment  Representative 
(LVER)  program,  and  programs  luider 
the  Job  "Training  Partnership  Act.  Please 
include  a  plan  for  follow  up  of 
participants  who  entered  employment  at 
30  and  90  days  and  also  a  plan  for 
follow  up  six  months  after  the  end  of 
the  ninety  day  period.  (See  discussion 
on  results  in  Section  V.  D.)  Include  the 
chart  of  proposed  performance  goals 
and  planned  expenditures  listed  in 
Appendix  D.  Although  the  form  itself  is 
not  mandatory,  the  information  called 
for  in  Appendix  D  must  be  provided  by 
the  applicant. 

3.  Linkages  with  other  providers  of 
employment  and  training  services  to  the 
homeless  and  to  veterans:  Describe  the 
linkages  this  programs  will  have  with 
other  providers  of  services  to  veterans 
and  to  the  homeless  outside  of  the 
HVRP  grant.  List  the  types  of  services 
provided  by  each.  Note  the  type  of 
agreement  in  place  if  applicable. 
Linkages  with  the  workforce 
development  system  [inclusive  of  JTPA 
and  State  Employment  Security 
Agencies  (SESAs)]  should  be  delineated. 
Describe  any  linkages  with  Department 
of  Housing  and  Urban  Development 
(HUD)  and  Department  of  Veterans 
Affairs  resources  and  programs  for  the 
homeless.  Indicate  how  the  applicant 
will  coordinate  with  any  "continuimi  of 
care"  efforts  for  the  homeless  among 
agencies  in  the  community. 

4.  Organizational  capability  in 
providing  required  program  activities: 


The  applicant's  relevant  current  or  prior 
experience  in  operating  emplo)m[ient 
and  training  programs  should  be 
delineated.  (For  consideration  by  panel 
members,  the  government  reserves  the 
right  to  have  a  representative  of  the 
Veterans'  Employment  and  Training 
Service  within  your  state  provide 
progranunatic  and  fiscal  information 
about  applicants  and  forward  those 
findings  to  the  National  Office  during 
the  review  of  applications)  Provide 
information  denoting  outcomes  of  past 
programs  in  terms  of  enrollments  and 
placements.  Applicants  who  have 
operated  an  HVRP  program,  or 
Homeless  Veterans  Employment  and 
Training  (HVET)  program  should 
include  final  or  most  recent  technical 
performance  reports.  (This  information 
is  also  subject  to  verification  by  the 
Veterans'  Employment  and  Training 
Service.)  Provide  evidence  of  key  staff 
capability.  Non-profit  organizations 
should  submit  evidence  of  satisfactory 
financial  management  capability 
including  recent  financial  and/or  audit 
statements. 

5.  Proposed  housing  strategy  for 
homeless  veterans:  Describe  how 
housing  resources  for  homeless  veterans 
will  be  obtained  or  accessed.  These 
resources  may  be  firom  linkages  or 
sources  other  than  the  HVRP  grant  such 
as  HUD,  community  housing  resources, 
DVA  leasing  or  other  programs.  The 
applicant  should  explain  whether  HVRP 
resources  will  be  used  and  why  this  is 
necessary. 

Part  II — Cost  Proposal  shall  contain' 
the  Standard  Form  (SF)  424, 
"Application  for  Federal  Assistance," 
and  the  Budget  Information  Sheet  in 
Appendix  B.  In  addition  the  budget 
shall  include — on  a  separate  page(s) — a 
detailed  cost  break-out  of  each  line  item 
on  the  Budget  Information  Sheet.  Please 
label  this  page  or  pages  the  "Budget 
Narrative."  Also  to  be  included  in  this 
Part  is  the  Assurance  and  Certification 
Page,  Appendix  C.  Copies  of  all  required 
forms  with  instructions  for  completion 
are  provided  as  appendices  to  this 
solicitation.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  17.805,  which  should  be 
entered  on  the  SF  424,  Block  10.  Please 
show  leveraged  resources/matching 
funds  and/or  the  value  of  in-kind 
contributions  in  Section  B  of  the  Budget 
Information  Sheet. 

Budget  Narrative  Information 

As  an  attachment  to  the  Budget 
Information  Sheet,  the  applicant  must 
provide  at  a  minimum,  and  on  separate 
sheet(s),  the  following  information: 

(a)  A  breakout  of  all  personnel  costs 
by  position,  title,  salary  rates  and 


percent  of  time  of  each  position  to  be 
devoted  to  the  proposed  project 
(including  subgrantees); 

(b)  An  explanation  and  breakout  of 
extraordinary  fringe  benefit  rates  and 
associated  charges  (i.e.,  rates  exceeding 
35%  of  salaries  and  wages); 

(c)  An  explanation  of  the  purpose  and 
composition  of,  and  method  used  to 
derive  the  costs  of  each  of  the  following: 
travel,  equipment,  supplies,  subgrants/ 
contracts  and  any  other  costs.  The 
applicant  should  include  costs  of  any 
required  travel  described  in  this 
Solicitation.  Mileage  charges  shall  not 
exceed  32.5  cents  per  mile; 

(d)  In  order  that  the  Department  of 
Labor  meet  legislative  requirements, 
submit  a  plan  along  with  all  costs 
associated  with  retaining  participant 
information  pertinent  to  a  longitudinal 
follow  up  survey  for  at  least  six  months 
after  the  ninety  day  closeout  period. 

(e)  Description/specification  of  and 
justification  for  equipment  purchases,  if 
any.  Tangible,  non-expendable,  personal 
property  having  a  useful  life  of  more 
than  one  year  and  a  imit  acquisition  cost 
of  $5,000  or  more  per  imit  must  be 
specifically  identified;  and 

(f)  Identification  of  all  sources  of 
leveraged  or  matching  funds  and  an 
explanation  of  the  derivation  of  the 
value  of  matching/in-kind  Services. 

IV.  Participant  Eligibility 

To  be  eligible  for  participation  under 
HVRP,  an  individual  must  be  homeless 
and  a  veteran  defined  as  follows: 

A.  The  term  "homeless  or  homeless 
individual"  includes  persons  who  lack 
a  fixed,  regular,  and  adequate  nighttime 
residence.  It  also  includes  persons 
whose  primary  nighttime  residence  is 
either  a  supervised  public  or  private 
shelter  designed  to  provide  temporary 
living  accommodations;  an  institution 
that  provides  a  temporary  residence  for 
individuals  intended  to  be 
institutionalized;  or  a  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regiilar  sleeping  accommodation  for 
himian  beings.  (Reference  42  USC 
11302). 

B.  The  term  "veteran"  means  a  person 
who  served  in  the  active  military,  naval, 
or  air  service,  and  who  was  discharged 
or  released  therefrom  under  conditions 
other  than  dishonorable.  [Reference  38 
USC  101(2)] 

V.  Project  Summary  , 
A.  Program  Concept  and  Emphasis 

The  HVRP  grants  xmder  Section  738 
of  the  Stewart  B.  McKinney  Homeless 
Assistance  Act  are  intended  to  address 
dual  objectives: 

Provide  services  to  assist  in 
reintegrating  homeless  veterans  into  the 
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labor  force;  and  stimulate  the 
development  of  effective  service 
delivery  systems  that  will  seek  to 
address  the  complex  problems  facing 
homeless  veterans.  These  programs  are 
designed  to  be  flexible  in  addressing  the 
universal  as  well  as  local  or  regional 
problems  barring  homeless  veterans 
from  the  workforce.  The  program  in  FY 
2000  will  continue  to  strengthen  the 
provision  of  comprehensive  services 
through  a  case  management  approach, 
the  attainment  of  housing  resources  for 
veterans  entering  the  labor  force,  and 
strategies  for  employment  and  retention. 

B.  Required  Featiu^s 

1.  The  HVRP  has  since  its  inception 
featured  an  outreach  component 
consisting  of  veterans  who  have 
experienced  homelessness.  In  recent 
years  this  requirement  was  modified  to 
allow  the  projects  to  utilize  formerly 
homeless  veterans  in  other  positions 
where  there  is  direct  client  contact  if 
outreach  was  not  needed  extensively, 
such  as  counseling,  peer  coaching, 
intake  and  follow  up.  This  requirement 
applies  to  projects  fimded  imder  this 
solicitation. 

2.  Projects  will  be  required  to  show 
linkages  with  other  programs  and 
services  which  provide  support  to 
homeless  veterans.  Coordination  with 
the  Disabled  Veterans'  Outreach 
Program  (DVOP)  Specialists  in  the 
jm-isdiction  is  required. 

3.  Projects  will  be  "employment 
focused."  That  is,  they  will  be  directed 
towards  (a)  increasing  the  employability 
of  homeless  veterans  through  providing 
for  or  arranging  for  the  provision  of 
services  which  will  enable  them  to 
work;  and  (b)  matching  homeless 
veterans  with  potential  employers. 

C.  Scope  of  Program  Design 

The  HVRP  project  design  should 
provide  or  arrange  for  the  following 
services: 

— Outreach,  intake,  assessment, 
counseling  and  employment  services. 
Outreach  should,  to  the  degree 
practical,  be  provided  at  shelters,  day 
centers,  soup  kitchens,  VA  medical 
centers  and  other  programs  for  the 
homeless.  Program  stiiff  providing 
outreach  services  Eire  to  be  veterans 
who  have  experienced  homelessness. 
Coordination  with  veterans'  services 

programs  and  organizations  such  as; 

— Disabled  Veterans'  Outreach  Program 
(DVOP)  Specialists  and  Local 
Veterans'  Employment 
Representatives  (LVERs)  in  the  State 
Employment  Security/Job  Service 
Agencies  (SESAs)  or  in  the  newly 
instituted  workforce  development 


system's  One-Stop  Centers,  JTPA  Title 
IV,  Part  C  (IV-C)  Veterans' 
Employment  Program 

—Department  of  Veterans'  Affairs  (DVA) 
services,  including  its  Health  Care  for 
Homeless  Veterans,  Domiciliary  and 
other  programs,  including  those 
offering  transitional  housing 

— Veteran  service  organizations  such  as 
The  American  Legion,  Disabled 
American  Veterans,  and  the  Veterans 
of  Foreign  Wars,  Vietnam  Veterans  of 
America,  and  the  American  Veterans 
(AMVETS) 

Referral  to  necessary  treatment 
services,  rehabilitative  services,  and 
counseling  including,  but  not  limited  to: 
— Alcohol  and  drug 
— Medical 

— Post  Traumatic  Stress  Disorder 
—Mental  Health 
—Coordinating  with  MHAA  Title  VI 

programs  for  health  care  for  the 

homeless 

Referral  to  housing  assistance 
provided  by: 

— Local  shelters 

— Federal  Emergency  Management 

Administration  (FEMA)  food  and 

shelter  programs 
— Transitional  housing  programs  and 

single  room  occupancy  housing 

programs  funded  under  MHAA  Title 

IV 
— Permanent  housing  programs  for  the 

handicapped  homeless  funded  under 

MHAA  Title  IV 
— Department  of  Veterans'  Affairs 

programs  that  provide  for  leasing  or 

sale  of  acquired  homes  to  homeless 

providers 
— Transitional  housing  leased  by  HVRP 

funds  (HVRP  funds  cannot  be  used  to 

purchase  housing) 

Employment  and  training  services 
such  as: 

— Basic  skills  instruction 
— Basic  literacy  instruction 
— Remedial  education  activities 
— Job  search  activities 
— ^Job  counseling 
— ^Job  preparatory  training,  including 

resume  writing  and  interviewing 

skills 
— Subsidized  trial  employment  (Work 

Experience) 
— On-the-job  Training 
— Classroom  Training 
— Job  placement  in  unsubsidized 

employment 
— Placement  follow  up  services 
— Services  provided  under  JTPA 

Program  Titles 

D.  Results-Oriented  Model 

Based  on  past  experiencl^  of  grantees 
working  with  this  target  group,  a 
workable  program  model  evolved  which 
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is  presented  for  consideration  by 
prospective  applicants.  No  model  is 
mandatory,  an  i  the  applicant  should 
design  a  progn  im  that  is  responsive  to 
local  needs,  bi  t  w^ill  carry  out  the 
objectives  of  t^e  HVRP  to  successfully 
reintegrate  homeless  veterans  into  the 
workforce. 

With  the  adi  ent  of  implementing  the 
Government  P  srformance  and  Results 
Act  (GPRA),  CDngress  and  the  public  are 
looking  for  results  rather  than  process. 
While  entering  employment  is  a  viable 
outcome,  it  wul  be  necessary  to  measure 
results  over  a  longer  term  to  determine 
the  success  of  Drograms.  The  following 
program  discussion  emphasizes  that 
followup  is  an  integral  program 
component. 

The  first  phdse  of  activity  consists  of 
the  level  of  ou  Teach  that  is  necessary  in 
the  communit  r  to  reach  veterans  who 
are  homeless.  Phis  may  also  include 
establishing  contact  with  other  agencies 
that  encountec  homeless  veterans  such 
as  shelters,  so4p  kitchens  and  other 
facilities.  An  assessment  should  be 
made  of  the  supportive  and  social 
rehabilitation  needs  of  the  client  and 
referral  may  t^e  place  to  services  such 
as  drug  or  alcdhol  treatment  or 
temporary  shelter.  When  the  individual 
is  stabilized,  tne  assessment  should 
focus  on  the  employability  of  the 
individual  and  they  are  enrolled  into 
the  program  if  they  would  benefit  from 
pre-employment  preparation  such  as 
resume  writinfe,  job  search  workshops, 
related  counseling  and  case 
management,  ftnd  initial  entry  into  the 
job  market  through  temporary  jobs, 
sheltered  worj:  environments,  or  entry 
into  classrooni  or  on-the-job  training. 
Such  services  should  also  be  noted  in  an 
Employability  Development  Plan  so  that 
successful  cor  ipletion  of  the  plan  may 
be  monitored  by  the  staff. 

Entry  into  ftifl-time  employment  or  a 
specific  job  triining  program  should 
follow  in  keeping  with  ^e  objective  of 
HVRP  to  bring  the  participant  closer  to 
self-sufficienqy.  Transitional  housing 
may  assist  thg  pculicipant  at  this  stage 
or  even  earlier.  Job  development  is  a 
crucial  part  o|  the  employability 
process.  The  DVOP  and  LVER  staff  must 
be  utilized  fo|  job  development  and 
placement  activities  for  veterans  who 
are  ready  to  enter  employment  or  who 
are  in  need  oo  intensive  case 
management  services.  Many  of  these 
staff  have  received  training  in  case 
management  it  the  National  Veterans' 
Training  Institution  and  have  as  a 
priority  of  foqus,  assisting  those  most  at 
a  disadvanta^  e  in  the  labor  market 
VETS  urges  vjorking  hand-in-hand  with 
DVOP/LVER  $taff  to  achieve  economies 
of  resources,  f  the  DVOP  and  LVER  staff 


are  not  being  utilized,  the  applicant 
must  submit  a  written  explanation 
explaining  the  reasons  why  they  are  not. 

Follow  up  to  determine  if  the  veteran 
is  in  the  same  or  similar  job  at  the  30 
day  period  after  entering  employment  is 
required  and  important  in  keeping 
contact  with  the  veterans  and  so  that 
assistance  in  keeping  the  job  may  be 
provided.  The  90  day  followup  is 
fundamental  to  assessing  the  results  of 
the  program  interventions.  Grantees 
should  be  careful  to  budget  for  this 
activity  so  that  followup  can  and  will 
occ\ir  for  those  placed  at  or  near  the  end 
of  the  grant  period.  Such  results  will  be 
reported  in  the  final  technical 
performance  report. 

VETS  emphasizes  in  its  Strategic  Plan 
to  implement  GPRA  that  suitable 
outcomes  involve  careers,  not  just  jobs. 
Successful  results  are  achieved  when 
the  veteran  is  in  the  same  or  similar  job 
after  one  or  more  years.  Towards  that 
end,  VETS  sohcits  the  cooperation  of 
successful  applicants  to  budget  for  the 
activity  of  retaining  participant 
information  pertinent  to  a  longitudinal 
follow  up  survey,  i.e.,  at  least  for  six 
months  after  the  ninety  day  closeout 
period.  Retention  of  records  will  be 
reflected  in  the  Special  Provisions  at 
time  of  award. 

E.  Related  HVRP  Program  Development 
Activities 

1 .  Gommunity  Awareness  Activities 

In  order  to  promote  linkages  between 
the  HVRP  program  and  local  service 
providers  (and  thereby  eliminate  gaps  or 
duplication  in  services  and  enhance 
provision  of  assistance  to  participants), 
the  grantee  must  provide  project 
orientation  and/or  service  awareness 
activities  that  it  determines  are  the  most 
feasible  for  the  types  of  providers  listed 
below.  Project  orientation  workshops 
conducted  by  HVRP  grantees  have  been 
an  effective  means  of  sharing 
information  and  revealing  the 
availability  of  other  services;  they  are 
encouraged  but  not  mandatory.  Rather, 
the  grantee  will  have  the  flexibility  to 
attend  service  provider  meetings, 
seminars,  conferences,  to  out  station 
staff,  to  develop  individual  service 
contracts,  and  to  involve  other  agencies 
in  program  plaiming.  This  list  is  not 
exhaustive.  The  grantee  will  be 
responsible  for  providing  appropriate 
awareness,  information  sharing,  and 
orientation  activities  to  the  following: 

a.  Providers  of  hands-on  services  to 
the  homeless,  such  as  shelter  and  soup- 
kitchen  operators,  to  make  them  fully 
aware  of  services  available  to  homeless 
veterans  to  make  them  job-ready  and 
place  them  in  jobs. 


b.  Federal,  State  and  local  entitlement 
services  such  as  the  Social  Security 
Administration,  Department  of 
Veterans'  Affairs  (DVA),  State 
Employment  Security  Agencies  (SESAs) 
and  their  local  Job  Service  offices,  One- 
Stop  Centers  {which  integrate  JTPA, 
labor  exchange  and  other  employment 
and  social  services),  detoxification 
facilities,  etc.,  to  familiarize  them  with 
the  nature  and  needs  of  homeless 
veterans. 

c.  Civic  and  private  sector  groups,  and 
especially  veterans'  service 
organizations,  to  describe  homeless 
veterans  and  their  needs. 

2.  Stand  Down  Support 

A  "Stand  Down"  as  it  relates  to 
homeless  veterans  is  an  event  held  in  a 
locality  usually  for  three  days  where 
services  are  provided  to  homeless 
veterans  along  with  shelter,  meals, 
clothing  and  medical  attention.  For  the 
most  part  this  type  of  event  is  a  * 

volunteer  effort  which  is  organized 
within  a  conununity  and  brings  service 
providers  such  as  the  DVA,  Disabled 
Veterans  Outreach  Program  Specialists, 
Local  Veterans'  Employment 
Representatives  from  the  State 
Employment  Service  Agencies,  veteran 
service  organization,  military  persormel, 
civic  leaders,  and  a  variety  of  other 
interested  persons  and  organizations. 
Many  services  are  provided  on  site  with 
referrals  also  made  for  continued 
assistance  after  the  event.  This  can  often 
be  the  catalyst  that  enables  the  homeless 
veterans  to  get  back  into  mainstream 
society.  The  Department  of  Labor  has 
supported  replication  of  this  event. 
Many  such  exercises  have  been  held 
throughout  the  nation.  In  areas  where  an 
HVRP  is  operating,  the  grantees  are 
encouraged  to  participate  fully  and  offer 
their  services  for  any  planned  Stand 
Down  event.  Towards  this  end,  up  to 
$5,000  of  the  currently  requested  HVRP 
MHAA  grant  funds  may  be  used  to 
supplement  the  Stand  Down  effort 
where  funds  are  not  otherwise  available 
and  should  be  reflected  in  the  budget 
and  budget  narrative. 

VI.  Rating  Criteria  for  Award 

Applications  will  be  reviewed  by  a 
DOL  panel  using  the  point  scoring 
system  specified  below.  Applications 
will  be  ranked  based  on  the  score 
assigned  by  the  panel  after  careful 
evaluation  by  each  panel  member.  The 
ranking  will  be  the  primary  basis  to 
identify  approximately  33  applicants  as 
potential  grantees.  Although  the 
Government  reserves  the  right  to  award 
on  the  basis  of  the  initial  proposal 
submissions,  the  Government  may 
establish  a  competitive  range,  based 
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upon  the  proposal  evaluation,  for  the 
purpose  of  selecting  qualified 
applicants.  The  panel's  conclusions  are 
advisory  in  natiu-e  and  not  binding  on 
the  Grant  Officer.  The  government 
reserves  the  right  to  ask  for  clarification 
or  hold  discussions,  but  is  not  obligated 
to  do  so.  The  Government  further 
reserves  the  right  to  select  applicants 
out  of  rank  order  if  such  a  selection 
would,  in  its  opinion,  result  in  the  most 
effective  and  appropriate  combination 
of  funding,  demonstration  models,  and 
geographical  service  areas.  The  Grant 
Officer's  determination  for  award  under 
SGA  00-01  is  the  final  agency  action. 
The  submission  of  the  same  proposal 
fi-om  any  prior  year  HVRP  or  HVET 
competition  does  not  guarantee  an 
award  under  this  Solicitation. 

Panel  Review  Criteria 

1.  Need  for  the  Project:  15  Points 

The  applicant  shall  document  the 
extent  of  need  for  this  project,  as 
demonstrated  by:  (1)  the  potential 
number  or  concentration  of  homeless 
individuals  and  homeless  veterans  in 
the  proposed  project  area  relative  to 
other  similar  areas  of  jurisdiction;  (2) 
the  high  rates  of  poverty  and/or 
unemployment  in  the  proposed  project 
area  as  determined  by  the  census  or 
other  surveys;  and  (3)  the  extent  of  gaps 
in  the  local  infrastructure  to  effectively 
address  the  employment  barriers  which 
characterize  the  target  population. 

2.  Overall  Strategy  To  hicrease 
Employment  and  Retention:  30  Points 

The  application  must  include  a 
description  of  the  proposed  approach  to 
providing  comprehensive  employment 
and  training  services,  including  job 
training,  job  development,  placement 
and  post  placement  foUowup  services. 
The  supportive  services  to  be  provided 
as  part  of  the  strategy  of  promoting  job 
readiness  and  job  retention  should  be 
indicated.  The  applicant  should  identify 
the  local  hiunan  resources  and  sources 
of  training  to  be  used  for  participants.  A 
description  of  the  relationship,  if  any, 
with  other  employment  and  training 
programs  such  as  SESAs  (DVOP  and 
LVER  Programs),  JTPA  IV-C,  other  JTPA 
programs,  and  Workforce  Development 
Boards  or  entities  where  in  place, 
should  be  presented.  It  should  be 
indicated  how  the  activities  will  be 
tailored  or  responsive  to  the  needs  of 
homeless  veterans.  A  participant  flow 
chart  may  be  used  to  show  the  sequence 
and  mix  of  services.  Note:  The  applicant 
MUST  complete  the  chart  of  proposed 
program  outcomes  to  include 
participants  served,  and  job  retention. 
(See  Appendix  D) 


3.  Quality  and  Extent  of  Linkages  With 
Other  Providers  of  Services  to  the 
Homeless  and  to  Veterans:  20  Points 

The  application  should  provide 
information  on  the  quality  and  extent  of 
the  Unkages  this  program  will  have  with 
other  providers  of  services  to  benefit  the 
homeless  or  veterans  in  the  local 
commimity  outside  of  the  HVRP  grant. 
For  each  service,  it  should  be  specified 
who  the  provider  is,  the  source  of 
funding  (if  knovra),  and  the  type  of 
linkages/referral  system  established  or 
proposed.  Describe  to  the  extent 
possible,  how  the  project  would  fit  into 
the  commimity's  "continuum  of  care" 
approach  to  respond  to  homelessness 
and  any  linkages  to  HUD  or  DVA 
programs  or  resources  to  benefit  the 
proposed  program. 

4.  Demonstrated  Capability  in  Providing 
Required  Program  Services:  20  Points 

The  applicant  should  describe  its 
relevant  prior  experience  in  operating 
employment  and  training  programs  and 
providing  services  to  participants 
similar  to  that  which  is  proposed  under 
this  solicitation.  Specific  outcomes 
achieved  by  the  applicant  should  be 
described  in  terms  of  clients  placed  in 
jobs,  etc.  The  applicant  must  also 
delineate  its  staff  capability  and  ability 
to  manage  the  financial  aspects  of 
Federal  grant  programs.  Relevant 
documentation  such  as  financial  and/or 
audit  statements  should  be  submitted 
(required  for  applicants  who  are  non- 
profit agencies).  Final  or  most  recent 
technical  reports  for  HVRP,  HVET  or 
other  relevant  programs  should  be 
submitted  as  applicable.  The  applicant 
should  also  address  its  capacity  for 
timely  startup  of  the  program. 

5.  Quality  of  Overall  Housing  Strategy: 
15  Points 

The  application  should  demonstrate 
how  the  applicant  proposes  to  obtain  or 
access  housing  resources  for  veterans  in 
the  program  and  entering  the  labor 
force.  This  discussion  should  specify 
the  provisions  made  to  access 
temporary,  transitional,  and  permanent 
housing  for  participants  through 
community  resources,  HUD,  lease, 
HVRP  or  other  means.  HVRP  funds  may 
not  be  used  to  purchase  housing. 

Applicants  can  expect  that  the  cost 
proposal  will  be  reviewed  for 
allowability,  allocability,  and 
reasonableness  of  costs,  but  will  not  be 
scored. 

VII.  Post  Award  Conference 

A  post-award  conference  for  those 
awarded  FY  2000  HVRP  funds  is 
tentatively  planned  for  April  or  May, 
2000.  Costs  associated  with  attending 


this  conference  for  up  to  three  grantee 
representatives  will  be  allowed  as  long 
as  they  were  incurred  in  accordance 
with  Federal  travel  regulations.  Such 
costs  shall  be  charged  as  administrative 
costs  and  reflected  in  the  proposed 
budget.  The  site  of  the  conference  has 
not  yet  been  determined  but  will  likely 
be  for  three  days  in  Washington,  DC. 
Please  use  Washington,  DC  for  budget 
planning  purposes.  The  conference  will 
focus  on  providing  information  and 
assistance  on  reporting,  record  keeping, 
and  grant  requirements,  and  will  also 
include  best  practices  from  past 
projects. 

VIII.  Reporting  Requirements 

The  grantee  shall  submit  the  reports 
and  documents  listed  below: 


A.  Financial  Reports 

The  grantee  shall  report  outlays, 
program  income,  and  other  financial 
information  on  a  quarterly  basis  using 
SF  269A,  Financial  Status  Report,  Short 
Form.  These  forms  shall  cite  the 
assigned  grant  number  and  be  submitted 
to  the  appropriate  State  Director  for 
Veterans'  Employment  and  Training 
(DVET)  no  later  than  30  days  after  the 
ending  date  of  each  Federal  fiscal 
quarter  dunng  the  grant  period.  In 
addition,  a  final  SF  269  shall  be 
submitted  no  later  than  90  days  after  the 
end  of  the  grant  period. 

B.  Program  Reports 

Grantees  shall  submit  a  Quarterly 
Technical  Performance  Report  no  later 
than  30  days  after  the  end  of  each 
Federal  fiscal  quarter.  Grantee  will 
submit  to  the  DVET  a  Quarterly 
Technical  Performance  Report  (QTPR) 
containing  the  following: 

1 .  A  comparison  of  actual 
accomplishments  to  established  goals 
for  the  reporting  period  and  any 
findings  related  to  monitoring  efforts; 

2.  An  explanation  for  variances  of 
plus  or  minus  15%  of  planned  program 
and/or  expenditure  goals,  to  include:  (i) 
identification  of  the  corrective  action 
which  will  be  taken  to  meet  the  planned 
goals,  and  (ii)  a  timetable  for 
accomplishment  of  the  corrective 
action. 

A  final  Technical  Performance  Report 
will  also  be  required  as  part  of  the  final 
report  package  due  90  days  after  grant 
expiration. 

In  addition,  the  grantees  will  also  be 
required  to  submit  a  closeout  Technical 
Performance  Report  pertinent  to  the 
longitudinal  follow  up  efforts  due  6 
months  after  the  90  day  closeout  period. 
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C.  Summary  of  Final  Report  Packages 

No  later  than  90  days  after  the  grant 
period  ends,  ragardless  of  approval  for 
second  year  funding,  the  grantee  will 
submit  a  final  teport  containing  the 
following: 

1.  Final  Fina  Qcial  Status  Report  (SF- 
269A). 

2.  Final  Teclinical  Performance 
Report — (Progiiam  Goals). 

3.  Final  Najraative  Report 
identifying — (^)  major  successes  of  the 
program;  (b)  obstacles  encountered  and 
actions  taken  (If  any)  to  overcome  such 
obstacles;  (c)  tie  total  combined 
(directed/assisted)  niunber  of  veterans 
placed  during  the  entire  grant  period; 

(d)  the  numbej  of  veterans  still 
employed  at  tne  end  of  the  grant  period; 

(e)  an  explanaHion  regarding  why  those 
veterans  placed  during  the  grant  period, 
but  not  emplo]  ed  at  the  end  of  the  grant 
period,  are  not  so  employed;  and  (f)  any 
recommendati  ms  to  improve  the 
program. 

No  later  thai  i  6  months  after  the  90 
day  closeout  p  eriod,  the  grantee  will 
submit  a  folloi  irup  report  containing  the 
following: 

1 .  Closeout  1  'inancial  Status  Report 
(SF-269A). 

2.  Closeout  1  Narrative  Report 
identifying — (i  i)  the  total  combined 
(directed/assis  ted)  nimiber  of  veterans 
placed  during  the  entire  grant  period; 
(b)  the  numbei  of  veterans  still 
employed  dur  ng  follow  up;  (c)  are  the 
veterans  still  e  mployed  at  the  same  or 
similar  job,  if  not  what  are  reasons;  (d) 
was  the  trainiilg  received  applicable  to 
jobs  held;  (e)  wages  at  placement  and 
during  follow  Up  period;  (f)  an 
explanation  regarding  why  those 
veterans  place  i  during  the  grant,  but  not 


employed  at  the  end  of  the  follow  up 
period,  are  not  so  employed;  and  (g)  any 
recommendations  to  improve  the 
program. 

IX.  Administrative  Provisions 

A.  Limitation  on  Administrative  and 
Indirect  Costs 

1.  Direct  Costs  for  administration, 
plus  any  indirect  charges  claimed,  may 
not  exceed  20  percent  of  the  total 
amount  of  the  grant. 

2.  Indirect  costs  claimed  by  the 
applicant  shall  be  based  on  a  federally 
approved  rate.  A  copy  of  the  negotiated, 
approved,  and  signed  indirect  cost 
negotiation  agreement  must  be 
submitted  with  the  application.  (Do  not 
submit  the  State  cost  ^location  plan.) 

3.  Rates  traceable  and  trackable 
through  the  SESA  Cost  Accoimting 
System  represent  an  acceptable  means 
of  allocating  costs  to  DOL  and, 
therefore,  can  be  approved  for  use  in 
MHAA  grants  to  SESAs. 

4.  If  the  applicant  does  not  presently 
have  an  approved  indirect  cost  rate,  a 
proposed  rate  with  justification  may  be 
submitted.  Successful  applicants  will  be 
required  to  negotiate  an  acceptable  and 
allowable  rate  with  the  appropriate  DOL 
Regional  Office  of  Cost  Determination 
within  90  days  of  grant  award. 

B.  Allowable  Costs 

Determinations  of  allowable  costs 
shall  be  made  in  accordance  with  the 
following  applicable  Federal  cost 
principles: 

State  and  local  government — 0MB 

Circular  A-87 
Nonprofit  organizations — 0MB  Circular 

A-122 


C.  Administrative  Standards  and 
Provisions 

All  grants  shall  be  subject  to  the 
following  administrative  standards  and 
provisions: 

29  CFR  Part  97— Uniform 
Administrative  Requirements  for 
Grants  and  Cooperative  Agreements  to 
State  and  Local  Governments. 

29  CFR  Part  95 — Grants  and  Agreements 
with  Institutes  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations. 

29  CFR  Part  96— Federal  Standards  for 
Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

29  CFR  Part  30— Equal  Employment 
Opportunity  in  Apprenticeship  and 
Training. 

29  CFR  Part  31— Nondiscrimination  in 
Federally  Assisted  Programs  of  the 
Department  of  Labor — Effectuation  of 
Title  VI  of  the  Civil  Rights  Act  of 
1964. 

Signed  at  Washington,  DC  this  1st  day  of . 
February.  2000. 
Lawrence  J.  Kuss, 
Grant  Officer. 
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Appendix  A 

APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No  034S-0043 


1.  TYPE  Of  SUBMISSION: 


Construction 
D  Mon-Con«tructk)n 


5.  APPUCAWT  INFORMATION 


Preapplication 
Q  ConttmeUon 

D  Non-Comtniction 


Z  OATE  SUBMrrTEO 


«  • 


3.  DATE  RECBVEO  BY  STATE 


4.  DATE  RECEIVEO  BY  FEDERAL  AGENCY 


Applicant  ktomilier 


State  Application  Identiller 


Federal  Identitar 


IjegalName: 


Address  (give  dty,  courtly,  State,  and  zip  code): 


6.  EMPLOYER  IDENTtFICATK)N  NUMBER  (EIN): 

m-i  I  I  I  ITT 


TYPE  OF  APPLICATION: 

Dnmv        D  Continuation  D 

If  Revision,  enter  appropriate  letter(s)  in  i)ox(es)  [~]     I      I 

A.  Increase  AMrard         B.  Decrease  A««ard       C.  Increase  Duration 
D.  Deaease  Duration    Other(specify): 


Organizational  Unit: 


Name  and  telephone  numtwr  o«  person  to  be  contacted  on  matters  invotvim 
this  application  (give  area  code) 


7.  TYPE  OF  APPLICANT:  (enter  appmpnate  letter  in  box) 


D 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 

[zn-ncr 

TITLE: 


A.  Slate  H  Independent  School  DisL 

B.  County  I  State  Controlled  Institution  of  Higher  Learning 

C.  MunicipaJ  J.  Private  Universily 

D.  Township  K.  Indiwi  Tvbe 
E  Interstate  L  Individual 
F.  Intermunicipal  M  Profit  Organization 


G.  Special  District     N.  Other  (Specify) 


.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TTTLE  OF  APPUCANTS  PROJECT: 


12.  AREAS  AFFECTED  BY  PROJECT  ^CWtes.  Coonfies,  States,  elc): 


13.  PROPOSED  PROJECT 


Start  Date 


Ending  Date 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applcant 


b.  Protect 


IS.  ESTIMATED  FUNDING: 


a.  Federal 


.AppKcwit 


estate 


d.  Local 


e.  Other 


f.  Program  Income 


g.  TOTAL 


TT 

~r 


•w 


16.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPUCAT10N/APPUCATI0N  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE 


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E  O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DEUNQUENT  ON  ANY  FEDERAL  DEBT? 
Qyss    N 'Yes,- attach  an  axptanatlon.  Q  no 


IB.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF,  ALL  DATA  WTHBAPPUCATTON/PREAPPUCATWN  ARE  TRUE  AND  CORRECT  THE 

DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPUCANT  AND  THE  APPLICANT  WIU  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Authorized  Representative 


d.  Signature  of  Authorized  Representative 


b.Tide 


Previous  Edition  Usable 
Authorized  lor  Local  Reproduction 


c  Telephone  Number 


e.  Date  Signed 


Standard  Form  424  (Rev  7-97) 
Prescitoed  by  OMB  QrcUar  A-102 
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INSTRUCTIONS  FOR  THE  SF-424 


PuWic  reposing  burden  for  this  collection  of  information  is  estimated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructions!  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information,  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  Itie  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0043),  Washington,  DC  20503. 

PLEASE  bo  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance.  It 
will  be  use<J  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
response  toi  Executive  Order  1 2372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicait's  submission. 


Item: 

1 .  Self^xplanatory. 


11. 


Entry. 


2.  Dat0  application  submitted  to  Federal  agency  (or  State  if 
appi cable)  and  applicant's  control  number  (if  applicable). 

3.  Stat  >  use  only  (if  applicable). 

4.  If  the  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  number.  If  for  a  new  project, 
leav  3  blank. 

5.  Leg  al  name  of  applicant,  name  of  primary  organizational  unit 
whi  ;h  will  undertake  the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone  numljer  of  the  person  to 
con  act  on  matters  related  to  this  application. 

8.  Ent«  r  Emptoyer  Identification  Number  (EIN)  as  assigned  by  the 

Into  nal  Revenue  Service. 

7.  Ent<  r  the  appropriate  letter  In  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  lettef(s)  in  the 
spate(s)  provided: 

-  '1  lew*  means  a  new  assistance  award. 

--  "I  Jontinuatkjn"  means  an  extension  for  an  additional 
fi  inding/budget  period  for  a  project  with  a  projected 
c  smpletion  date. 

- "  Revision"  means  any  change  In  the  Federal 
C  tovemment's  financial  obligation  or  contingent 
li  ability  from  an  existing  obligation. 

9.  Nan  le  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance  number  and 


Item:  Entry: 

12.       List  only  the  largest  political  entities  affected  (e.g. 
counties,  cities). 


title 


3f  the  program  under  which  assistance  is  requested. 


Enl  jr  a  brief  descriptive  title  of  the  project.  If  more  than  one 
pro  )ram  Is  involved,  you  should  append  an  explanation  on  a 
se(  arate  sheet  If  appropriate  (e.g.,  construction  or  real 
pro  jerty  projects),  attach  a  map  showing  project  location.  For 
pre  ipplications,  use  a  separate  sheet  to  provide  a  summary 
des  cription  of  this  project. 


State, 


13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

1 5.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of  in- 
kind  contributions  shouW  be  included  on  appropriate 
lines  as  applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 

1 6.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  subject  to  the 
State  intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  Include  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 


SF-424  (Rev.  7-97)  Back 
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Appendix  B 

PART  II  -  MVDGET  JNFOItMATlON 

SECTION  A   -  Budget  Summary  by  Categories 


(A) 

(8) 

(C) 

1 .     Personnel 

2.     Fringe  Benefits   (Rate       %) 

3.      Travel 

4 .      Equipment 

5.     Supplies 

6.     Contractual 

7.      Other 

8.      Total,   Direct  Cost 
(Lines  1   through  7) 

9.     Indirect  Cost   (Rate         %) 

10.    Training  Coat /Stipends 

11.    TOTAL  Funds  Requested 
1     (lines  8  through  10) 

SECTION  B  -   Cost  Sharing/  Match  Summary  (if  appropriate) 

(A)  (B)  (C) 


1.    Cash  Contribution 


2.   In-Kind  Contribution 


3.    TOTAL  Cost  Sharing  /  Match 
(Rate         %) 


i 


NOTE:  Use  Column  A  to  record  funds  requested  for  the  initial  period  of 

^      performance   (i.e.    12  months,    18  months,    etc.);   Column  B  to  record 
changes  to  Column  A   (i.e.   requests  for  additional  funds  or  line 
item  changes;   and  Column  C  to  record  the  totals   (A  plus  B) . 
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SECTION  A  -  Budget  Summary  by  Categories 


1. 

2. 
3. 


Personnel :     Show  salaries  to  be  paid  for  project  personnel. 


6. 


TNSTMVCTIONS  FOM  PA9T  IT  -   BVBGET  INFOMMAUON 


Fringe  Benefits:     Indicate  the  rate  and  amount  of  fringe  benefits. 
Travel :     Indicate  the  amount  requested  for  staff  travel.     Include 


funds  to  cover  at  least  one  trip  to  Washington.   DC  for  project 
director  or  designee. 

_  Indicate  the  cost  of  non- expendable  personal  property 

that  has  a  useful   life  of  more  than  one  year  with  a  per  unit  cost  of 
$5,000  or  more. 

Supplies:     Include  the  cost  of  consumable  supplies  and  materials  to  be 


used  during  the  project  period. 

Cautractual :     Show  the  amount  to  be  used  for  (1)  procurement  contracts 


8. 
9. 

10. 
11. 


(except  those  which  belong  on  other  lines  such  as  supplies  and 
equipment);   and  (2)  sub -contracts/grants. 

9tker:     Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
through  6  above,    including  consultants. 

Total.   Direct  Costs:     Add  lines  1   through  7. 


fadi rCfTt  CiMtiv:     indicate  the  rate  and  amount  of  indirect  costs. 


^lease  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 
graining  /Stipend  Cost:      (If  allowable) 
Total  Federal  funds  Bequested:      Show  total  of  lines  8  through  10. 


SECTION  B  -   Cost  Sharing/Matching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sbarimg/matcbiug   irfteji 
tbere  is  a  cost  sbarii^/matcbing  requirememt.     Also  include  percentage 
ff  total  project  cost  and  indicate  sourt:e  of  cost  sbarimg/matcbing 
umds,    i.e.   other  Federal  source  or  other  Non-Federal  source. 


NOTE. 


'LEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 


Appendix    C 


ASSURANCES  AND  CERTIFICATIONS  -  SIGNATURE  PAGE 


The  Department  of  Labor  will  not  award  a  grant  or  agreement  where  the  grantee/recipient  has 
failed  to  accept  the  ASSURANCES  AND  CERTIFICATIONS  contained  in  this  section.  By 
signing  and  returning  this  signature  page,  the  grantee/recipient  is  providing  the  certifications  set 
forth  below: 

A.  Assurances  -  Non-Construction  Programs 

B.  Certifications  Regarding  Lx)bbying,  Debarment,  Suspension,  and  Other 
Responsibility  Matters  and  Drug-Free/Tobacco-Free  Woriq)lace  Requirements. 

C.  Certification  of  Release  of  Information 


APPLICANT  NAME  and  LEGAL  ADDRESS: 


If  there  is  any  reason  why  one  of  the  assurances  or  certifications  listed  cannot  be  signed,  please 
explain.  Applicant  need  only  submit  and  return  this  signature  page  witfi  the  grant  application.  All 
other  instructions  shall  be  kept  on  file  by  the  applicant. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 


Please  Note:    This  signature  page  and  any  pertinent  attachments  which  may  be  required 
by  these  assurances  and  certifications  shall  be  attached  to  the  applicant's 
Cost  Proposal. 
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RECOMMENDED  FORMAT  FOR  PLANNED 
QUARTERLY  TECHNICAL  PERFORMANCE  GOALS 

(data  entered  cumulatively) 


Performance  Goals 

Assessments 
Participants  Enrolled 

Placed  Into  Transitional  Or  Permanent  Housing 
Direct  Placements  Into  Unsubsidized  Employment 
Assisted  Placements  Into  Unsubsidized  Employment 
Combined  Placements  Into  Unsubsidized  Employment 
(Direct  &  Assisted) 

Cost  Per  Placement 

Number  Retaining  Jobs  For  30  Days 

Number  Retaining  Jobs  For  90  Days 

Rate  of  Placement  Into  Unsubsidized  Employment 

Average  Hourly  Wage  At  Placement 

Emolovabllitv  Development  Services  -  (As  Applicable) 

Classroom  Training 
On-The-Job  Training 
Remedial  Education 
Vocational  Counseling 
Pre-employment  Services 
Occupational  Skills  Training 


1ST 
QTR 


2ND 
QTR 


3RD 
QTR 


4TH 
QTR 


Planned  Exoendhuras 

Total  Expenditures 
Administrative  Costs 
Participant  Services* 


IstQtr 


2ndQtr 


3rd  Qtr      4th  Qtr 


$ $ $ $ 

$ $ $ $ 

$  $  $  $ 


"Services  may  include  training  and/or  supportive. 
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POTENTIAL  HVRP  JURISDICTIONS  -  FY  2000 

ALABAMA                             INDIANA 

Birmingham                       Indianapolis 

- 

ALASKA                              KANSAS 

Anchorage                       Wichita 

„   ARIZONA                             KENTUCKY 

• 

Mesa                '                              Lexington- Fayette 
Phoenix                          Louisville 
Tucson 

- 

LOUISIANA 
CALIFORNIA                            Baton  Rouge 
Anaheim                         .New  Orleans 
Fresno 

Long  Beach                    MARYLAND 

Los  Angeles                     Baltimore 

Oakland 

Riverside                     MASSACHUSETTS 
Sacramento                      Boston 
San  Diego 

San  Francisco               MICHIGAN 
San  Jose                        Detroit 
Santa  Ana 

» 

Stockton                      MINNESOTA 

Minneapolis 
COLORADO                                St.  Paul 
Aurora 

« 

Colorado  Springs             MISSOURI 
Denver                          Kansas  City 

St .  Louis 
DISTRICT  OF  COLUMBIA                                ^ 

*. 

NEBRASKA 
FLORIDA                                 Omaha 
Jacksonville 

Miami                      NEVADA 
St .  Petersburg                    Las  Vegas 
Tampa 

NEW  JERSEY 
GEORGIA                                Jersey  City 
Atlanta                          Newark 

HAWAII                              NEW  MEXICO 

Honolulu                        Albucjuercjue 

ILLINOIS                            NEW  YORK 

Chicago                          Buffalo 

New  York 
Rochester 
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NORTH 


OHIO 


CAROLINA 
:harlotte 
Raleigh 


.  \kron 
Cincinnati 
Cleveland 
Columbus 
Toledo 


OKLAHOMA 


Dklahoma   City 
Tulsa     • 


OREGON 


TENNESSEE 
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POTENTIAL   HVRP   JURISDICTIONS    -    FY    .2000 


Portland 


PENNSYLVANIA 


Philadelphia 
Pittsburgh 


Memphis 

i^ashvi  lie /Davidson 


TEXAS 

Arlington 

Austin 

Corpus  Christ i 

Dallas 

El  Paso 

Fort  Worth 

Houston 

San  Antonio 

VIRGINIA 

Norfolk 
Virginia  Beach 

WASHINGTON 

Seattle 

WISCONSIN 

Milwaukee 

PUERTO  RICO 

San  Juan 
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Appendix   F 


HVRP  PERFORMANCE  GOAL  DEFINITIONS 


1 .  AssgSStPgntS-    This  process  includes  addressing  the  supportive  services  and  employability 
and  training  needs  of  individuals  before  enrolling  them  in  an  HVRP  program.     Generally,  this 
includes  an  evaluation  and/or  measurement  of  vocational  interests  and  aptitudes,  present  abilities, 
previous  education  and  work  experience,  income  requirements,  addressing  supportive  service 
needs,  substance  abuse  treatment  needs,  counseling  needs,  temporary  or  transitional  housing 
needs,  personal  circumstances  and  other  related  services. 

2.  Participants  Enrolled.    A  client  should  be  recorded  as  having  been  enrolled  when  an 
intake  form  has  been  completed,  and  services,  referral,  or  employment  has  been  received  through 
the  HVRP  program.  This  should  be  an  unduplicated  count  over  the  year:  i.e.,  each  participant  is 
recorded  only  once,  regardless  of  the  number  of  times  she  or  he  receives  assistance. 

3.  Placed  Into  Transitional  Or  Permanent  Housing    A  placement  into  transitional  or 
permanent  housing  should  be  recorded  when  a  veteran  served  by  the  program  upgrades  his/her 
housing  situation  during  the  reporting  period  from  shelter/streets  to  transitional  housing  or 
permanent  housing  or  from  transitional  housing  to  permanent  housing.    Placements  resulting 
from  referrals  by  HVRP  staff  shall  be  counted.  This  item  is  however  an  unduplicated  count  over 
the  year,  except  that  a  participant  may  be  counted  once  upon  entering  transitional  housing  and 
again  upon  obtaining  permanent  housing. 

4-         Direct  Placements  Into  Unsubsidized  Employment.    A  direct  placement  into  unsubsidized 
employment  must  be  a  placement  made  directly  by  HVRP-fimded  staff  with  an  established 
employer  who  covers  all  employment  costs  for  20  or  more  hours  per  week  at  or  above  the 
minimum  wage.  Day  labor  and  other  very  short-term  placements  should  not  be  recorded  as 
placements  into  unsubsidized  employment. 

^-         Assisted  Placements  Into  Unsubsidized  Emplovment.    Assisted  placements  into 
unsubsidized  employment  should  be  recorded  where  the  definition  for  placement  with 
unsubsidized  employment  above  is  met,  but  the  placement  was  arranged  by  an  agency  to  which 
the  HVRP  referred  the  homeless  veteran,  such  as  a  Job  Training  Partnership  Act  (JTPA)  program. 

6.  Cost  Per  Placement.    The  cost  per  placement  into  unsubsidized  employment  is  obtained 
by  dividing  the  total  HVRP  funds  expended  by  the  total  of  direct  placements  plus  assisted 
placements. 

7.  Number  Retaining  Job  For  30  Days.    To  be  counted  as  retaining  a  job  for  30  days, 
continuous  employment  with  one  or  more  employers  for  at  least  30  days  must  be  verified  and  the 
definition  for  either  direct  placement  or  assisted  placement  into  unsubsidized  employment  above  is 
met.  This  allows  clients  who  have  moved  into  a  position  with  a  different  employer  to  be  recorded 
as  retaining  the  job  for  30  days  as  long  as  tfie  client  has  been  steadily  employed  for  that  length  of 
time. 
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8.         Ni^mber  Retaining  Job  For  90  Davs.    To  be  counted  as  retaining  a  job  for  90  days, 
continuou$  employment  with  one  or  more  employers  for  at  least  90  days  must  be  verified,  and  the 
definition  ifor  either  placement  or  assisted  placement  into  unsubsidized  employment  above  is  met. 
This  allovjs  clients  who  have  moved  into  a  position  with  a  different  employer  to  be  recorded  as 
retaining  i  he  job  for  90  days  as  long  as  the  client  has  been  steadily  employed  for  that  length  of 


time. 


Ej 


te  of  Placement  Into  Unsubsidized  Hmplovment.    The  rate  of  placement  into 


unsubsidized  employment  is  obtained  by  dividing  the  number  placed  into  unsubsidized 
employment  (HVRP),  plus  the  number  of  assisted  placements  into  unsubsidized  employment  by 
the  number  of  clients  enrolled. 


1 0.  AJerage  Hourly  Wage  At  Placement.    The  average  hourly  wage  at  placement  is  the 
average  hourly  wage  rates  at  placement  of  all  assisted  placements  plus  direct  placements. 

1 1 .  Rrjiplovability  Development  Services.    This  includes  services  and  activities  which  will 


develop  or  increase  the  employability  of  the  participant.  Generally,  this  includes  vocational 
counselini,  classroom  and  on-the-job  training,  pre-employment  services  (such  as  job  seeking  skills 
and  job  search  workshops),  temporary  or  trial  employment,  sheltered  work  environments  and 
other  related  services  and  activities.  Planned  services  should  assist  the  participant  in  addressing 
specific  b;  irriers  to  emplojonent  and  finding  a  job.  These  activities  may  be  provided  by  the 
applicant  or  by  a  subgrantee,  contractor  or  another  source  such  as  the  local  Job  Partnership 
Training  iS.ct  program  or  the  Disabled  Veterans 'Outreach  Program  (DVOP)  personnel  or  Local 
Veterans'  Employment  Representatives  (LVERs).    Such  services  are  not  mandatory  but  entries 
should  rei  lect  the  services  described  in  the  application  and  the  expected  number  of  participants 
receiving  or  enrolled  in  such  services  during  each  quarter.    Participants  may  be  recorded  more 
than  once  if  they  receive  more  than  one  service. 

12.  Tcftal  Planned  Expenditures.  Total  ftinds  requested.  Identify  forecasted  expenditures 
needed  for  each  fiscal  quarter. 

13.  Administrative  Costs.    Administrative  costs  shall  consist  of  all  direct  and  indirect  costs 


associated  with  the  supervision  and  management  of  the  program.  These  costs  shall  include  the 
administr  itive  costs,  both  direct  and  indirect,  of  subrecipients  and  contractors. 

14.       Pi  rticipant  Services.    This  cost  includes  supportive,  training,  or  social  rehabilitation 

services 

than  administrative. 


v^hich  will  assist  in  stabilizing  the  participant.    This  category  should  reflect  all  costs  other 
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Appendix  G 


Direct  Cost  Descriptions  For  Applicants  and  Sub- Applicants* 


Proposed 
Annual                %  of  Time               Administration       Proposed 
Position  Title(s  )    Salary/Wage  Rate   Charged  to  Grant      Costs  ** Program  Costs 


Sub-Total 


Administration  Program 


Fringe  Benefits  For  All  Positions 

Contraptual 

Travel 

Indirect  Costs 

Equipment 

Supplies 


Total  Costs 


Administration 


Program 


♦*  Administrative  costs  are  a.ssocialcd  with  the  supervision  and  management  of  the  program  and  do  not  directly  or  immediately  affect 
participants.  ' 

•  Direct  costs  for  all  funded  positions  for  both  applicant  and  sub-applicant(s)  must  be  provided. 


[FR  Doc.  00-2643  Filed  2-4-00;  8:45  am] 

BILUNG  CODE  4510-7»-C 
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NATIONAL  S<»ENCE  FOUNDATION 

Comment  Request:  National  Science 
Foundation  Proposal/Award 
Information— Orant  Proposal  Guide 

agency:  Natidnal  Science  Foundation. 
ACTION:  Notia  i. 


SUMMARY:  Th(  National  Science 
Foundation  (f  (SF)  is  announcing  plans 
to  request  ren  swed  clearance  of  this 
ccordance  with  the 
Section  3506(c)(2)(A)  of 
Reduction  Act  of  1995, 
ng  opportunity  for  public 
s  action.  After  obtaining 
ig  public  comment,  NSF 
e  submission  requesting 
e  of  this  collection  for  no 


collection.  In 
requirement 
the  Paperworl 
we  are  provi 
comment  on 
and  conside 
will  prepare 
0MB  clearan 
longer  than  3 
Comments 
the  proposed 


'ears. 

re  invited  on:  (a)  Whether 
ollection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practica  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  ncluding  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  Including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
received  by  April  7,  2000  to  be  assured 
of  consideration.  Comments  received 
after  the  date  will  be  considered  to  the 
extent  practidable. 
ADDRESSES:  Written  comments 
regarding  the  i  information  collection  and 
requests  for  copies  of  the  proposed 
information  c  ollection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation.  ^201  Wilson  Blvd.,  Rm. 
295,  Arlingtoh,  VA  22230,  or  by  e-mail 
to  splimpto@nsf.gov. 
FOR  FURTHER  |nF0RMAT10N  CONTACT: 
Suzanne  Pliiipton  on  (703)  306-1125  x 
2017  or  sendjemail  to  splimpto@nsf.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Co,  lection:  "National  Sciences 
Foundation  I  'roposal/ Award 
Information- -Grant  Proposal  Guide". 

OMB  App^val  Number:  3145-0058. 

Expiration  Date  of  Approval:  June  30, 
2002. 


Type  of  Request:  Intent  to  seek 
approval  to  extend  with  revision  an 
information  collection  for  three  years. 

Proposed  Project:  The  missions  of 
NSF  are  to:  increase  the  Nation's  base  of 
scientific  and  engineering  knowledge 
and  strengthen  its  ability  to  support 
research  in  all  areas  of  science  and 
engineering;  and  promote  innovative 
science  and  engineering  education 
programs  that  can  better  prepare  the 
Nation  to  meet  the  challenges  of  the 
future.  The  Foimdation  is  conmiitted  to 
ensuring  the  Nation's  supply  of 
scientists,  engineers,  and  science 
educators.  In  its  role  as  leading  Federal 
supporters  of  science  and  engineering, 
NSF  also  has  an  important  role  in 
national  science  policy  planning. 

Use  of  the  Information:  The  regular 
submission  of  proposals  to  the 
Foundation  is  part  of  the  collection  of 
information  and  is  used  to  help  NSF 
fulfill  this  responsibility  by  initiating 
and  supporting  merit-selected  research 
and  education  projects  in  all  the 
scientific  and  engineering  disciplines. 
NSF  receives  more  than  30,000 
proposals  annually  for  new  projects, 
and  makes  approximately  10,000  new 
awards.  Support  is  made  primarily 
through  grants,  contracts,  and  other 
agreements  awarded  to  approximately 
2,800  colleges,  luiiversities,  academic 
consortia,  nonprofit  institutions,  and 
small  businesses.  The  awards  are  based 
mainly  on  evaluations  of  proposal  merit 
submitted  to  the  Foimdation  (proposal 
review  is  cleared  under  OMB  Control 
No.  3145-0060). 

The  Foundation  has  a  continuing 
commitment  to  monitor  the  operations 
of  its  information  collection  to  identify 
and  address  excessive  reporting  burdens 
as  well  as  to  identify  any  real  or 
apparent  inequities  based  on  gender, 
race,  ethnicity,  or  disability  of  the 
proposed  principal  investigator(s)/ 
project  director(s)  or  the  co-principal 
investigator(s)/co-project  director(s). 

Burden  on  the  Public:  The  Foundation 
estimates  that  an  average  of  120  hours 
is  expended  for  each  proposal 
submitted.  An  estimated  38,000 
proposals  are  expected  diuing  the 
course  of  one  year.  These  figures 
compute  to  an  estimated  4,560,000 
public  burden  hours  annually. 

Dated:  February  2,  2000. 
Suzanne  H.  Plimpton, 
NSF  Reports  Clearance  Officer. 
[FR  Doc.  00-2669  Filed  2-4-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Workshop  Concerning  the  Revision  of 
the  Oversight  Program  for  Nuclear 
Fuel  Cycle  Facilities 

AGENCY:  Nuclear  Regiilatory 

Commission  (NRC). 

ACTION:  Notice  of  Public  Workshop. 

SUMMARY:  NRC  will  host  a  public 
workshop  in  Rockville,  Maryland  to 
provide  the  public,  those  regulated  by 
the  NRC,  and  other  stakeholders,  vdth 
information  about  and  an  opportunity  to 
provide  views  on  how  NRC  plans  to 
revise  its  oversight  program  for  nuclear 
fuel  cycle  facilities.  This  workshop 
follows  the  recent  public  stakeholder 
workshop  held  in  Rockville,  Maryland 
on  December  15,  1999.  Presentations 
and  other  documents  provided  at  each 
workshop,  together  with  a  transcript  of 
each  workshop,  are  placed  on  the  NRC 
INTERNET  web  page  (http:// 
www.nrc.gov). 

Similar  to  the  revision  of  the  oversight 
program  for  commercial  nuclear  power 
plants,  NRC  initiated  an  effort  to 
improve  its  oversight  program  for 
nuclear  fuel  cycle  facilities.  This  is 
described  in  SECY-99-188  titled, 
"EVALUATION  AND  PROPOSED 
REVISION  OF  THE  NUCLEAR  FUEL 
CYCLE  FACnJTY  SAFETY 
INSPECTION  PROGRAM."  SECY-99- 
188  is  available  in  the  Public  Document 
Room  and  on  the  NRC  Web  Page  at 
http://www.nrc.gov/NRC/ 
COMMISSION/SECYS/index.html. 

Purpose  of  Workshop 

To  obtain  stakeholder  views  for 
improving  the  NRC  oversight  program 
for  ensuring  licensee  and  certificate 
holders  maintain  protection  of  worker 
and  public  health  and  safety,  protection 
of  the  environment,  and  safeguards  for 
nuclear  material  in  the  interest  of 
national  security.  The  oversight  program 
applies  to  nuclear  fuel  cycle  facilities 
regulated  under  10  CFR  Parts  40,  70, 
and  76.  The  facilities  currently  include 
gaseous  diffusion  plants,  highly 
enriched  uranium  fuel  fabrication 
facilities,  low-enriched  uranium  fuel 
fabrication  facilities,  and  a  uraniimi 
hexafluoride  (UFe)  production  facility. 
•  These  facilities  possess  large  quantities 
of  materials  that  are  potentially 
hazardous  (i.e.,  radioactive,  toxic,  and/ 
or  flammable)  to  the  workers,  public, 
and  environment.  In  revising  the 
oversight  program,  the  goal  is  to  have  an 
oversight  program  that:  (1)  provides 
earlier  and  more  objective  indications  of 
acceptable  and  changing  safety  and 
safeguards  performance,  (2)  increases 
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stakeholder  confidence  in  the  NRC,  and 
(3)  increases  regulatory  effectiveness 
and  efficiency.  In  this  regard,  the  NRC 
desires  the  revised  oversight  program  to 
be  more  risk-informed  and  performance- 
based  and  more  focused  on  significant 
risks  and  poorer  performers. 
The  workshop  will  focus  on: 

•  Industry  initiatives  for 
identification,  resolution,  and  correction 
of  problems 

•  Objective  and  scope  of  safety  and 
safeguards  oversight  program 
cornerstones 

•  Key  safety  and  safeguards  risk 
attributes  for  each  cornerstone 

•  Safety  and  safeguards  performance 
attributes  the  NRC  needs  to  monitor  and 
assess  to  ensure  cornerstone  objectives 
are  met 

•  Performance  monitoring  attributes 
and  means 

DATES:  The  workshop,  which  is  open  for 
public  participation,  is  scheduled  for 
8:00  a.m.  to  5:00  p.m.  on  Tuesday, 
February  22,  and  Wednesday,  February 
23,  2000. 

ADDRESSES:  NRC's  Two  White  Flint 
North  Auditoriimi,  11545  Rockville 
Pike,  Rockville,  Maryland.  Visitor 
parking  around  the  NRC  is  limited; 
however,  the  meeting  site  is  located 
adjacent  to  the  White  Flint  Station  on 
the  Metro  Red  Line. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Walter  Schwink,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-7253,  e-mail  wss@nrc.gov. 

Dated  at  Rockville,  Maryland  this  1st  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
Walter  Schwink, 

Assistant  Chief,  Operations  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards. 
(FR  Doc.  00-2709  Filed  2-^i-OO;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Revised  Reactor  Oversight  Process 
Workshop 

AGENCY:  Nuclear  Regulatory 

Conunission 

ACTION:  Notice  of  meeting. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing 
significant  revisions  to  its  processes  for 
overseeing  the  safety  performance  of 
commercial  nuclear  power  plants  that 
include  integrating  the  inspection, 
assessment,  and  enforcement  processes. 
As  part  of  its  proposal,  the  NRC  staff 


established  a  new  regulatory  oversight 
framework  with  a  set  of  performance 
indicators  and  associated  thresholds, 
developed  a  new  baseline  inspection 
program  that  supplements  and  verifies 
the  performance  indicators,  and  created 
a  continuous  assessment  process  that 
includes  a  method  for  consistently 
determining  the  appropriate  regulator>' 
actions  in  response  to  varying  levels  of 
safety  performance.  The  changes  are  the 
result  of  continuing  work  on  a  concept 
as  described  in  SECY-99-007, 
"Recommendations  for  Reactor 
Oversight  Process  Improvements"  dated 
January  8,  1999,  and  SECY-99-O07A, 
"Recommendations  for  Reactor 
Oversight  Improvements  (FoUow-Up  to 
SECY-99-007)"  dated  March  22,  1999. 
On  June  18,  1999,  the  Staff 
Requirements  Memorandum  on  SECY- 
99-007  and  SECY-99-007A  was  issued 
which  approved  the  scope  and  concepts 
for  the  revised  reactor  oversight  process 
(RROP),  and  approved  the  staff's  plan 
for  conducting  a  pilot  program.  The  six- 
month  pilot  program  for  the  RROP  was 
conducted  at  two  sites  per  region  from 
May  30, 1999,  to  November  27,  1999. 
The  piupose  of  the  pilot  program  was  to 
apply  the  RROP  and  collect  lessons 
learned  so  that  the  various  processes 
and  procedures  could  be  refined  and 
revised  as  necessary  prior  to  initial 
implementation. 

Now  that  the  pilot  program  is 
complete  and  lessons  learned  identified, 
the  NRC  will  hold  public  workshops  in 
each  of  the  four  NRC  regions.  The 
workshop  will  provide  information  to 
NRC,  industry,  and  the  public  on  the 
NRC's  Revised  Reactor  Oversight 
Process  that  is  currently  scheduled  to  be 
implemented  starting  April  2,  2000, 
pending  NRC  Commission  approval. 
The  workshop  will  focus  on  the  key 
attributes  of  the  new  oversight  process 
and  their  associated  program 
documents. 

Information  about  the  revised  reactor 
oversight  process  and  the  pilot  program 
is  available  on  the  Internet  at: 
www.nrc.gov/NRR/OVERSIGHT/ 
index.html 

A  preliminary  agenda  for  the 
workshop  will  consist  of  the  following: 

Day  1:  registration,  backgroimd  and 
concept  review,  workshop  objectives, 
performance  indicators — overview, 
performance  indicator  threshold  review, 
examples,  and  recent  changes 

Day  2:  baseline  inspection  program — 
overview,  program  review,  procedure 
review,  and  recent  changes 
supplemental  inspection  program, 
inspection  pleuming  and  documentation 
regional  inspection  planning 
significance  determination  processes 


(SDP) — reactor  and  non-reactor, 
including  recent  changes 

Day  3:  reactor  and  non-reactor  SDPs) 
examples  of  SDP  and  enforcement 
(parallel  breakout  sessions  for 
enforcement  and  recent  changes  event 
response  inspection  activities 
assessment  process,  examples,  and 
recent  changes  wrap-up/closing  remarks 
DATES:  Registration  for  the  workshop 
will  be  held  from  8:00  to  10:00  on  the 
first  day  of  the  workshop.  There  is  no 
pre-registration.  The  workshop  will  run 
from  10:00  a.m.  to  5:00  p.m.  the  first  day 
and  from  8:00  a.m.  to  5:00  p.m.  the 
second  and  third  day. 

Workshop  Locations 

Region  ID 

Date:  Feb  22-24 

Address:  Hilton  Lisle/Naperville,  IL, 
3003  Corporate  West  Dr.  Lisle,  IL  60532. 
Telephone:  (630}-505-0900. 
Special  Rate:  $89.00* 
Cut  off  date:  1/31/2000 

Region  II 

Date:  March  6-8,  2000 
Address:  Georgia  International 
Convention  Center  (Location  is 
Tentative),  1902  Sullivan  Road,  College 
Park,  GA  30337-0506. 

Hotel:  There  are  a  number  of  Hotels 
in  the  immediate  area.  The  convention 
center  does  not  have  sleeping  facilities. 

Region  IV 

Date:  March  14-16,  2000. 

Address:  Wyndham  Arlington.  1500 
Convention  Center  Drive,  Arlington,  TX 
76011. 

Telephone:  (800)-442-7275. 

Special  Rate:  $77*. 

Cut  off  date:  2/11/2000. 

Region  I 

Dated:  March  21-23,  2000. 

Address:  Holiday  Inn,  Independence 
Mall,  400  Arch  Street,  Philadelphia,  PA. 

Telephone:  (800)-843-2355. 

Special  Rate:  $139*. 

Cut  off  date:  2/28/2000. 

*  Special  group  rate  is  available  when 
registering  with  the  hotel  and  asking  for 
the  "NRC's  Regulatory  Oversight 
Process  Workshop"  block  of  rooms.  The 
group  rate  is  subject  to  applicable  state 
and  local  taxes  and  availability. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Madison,  Mail  Stop:  05-H4, 
Inspection  Program  Branch,  Office  of 
Nuclear  Reactor  Regulation,  U.  S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-001,  telephone 
301-415-1490. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  January  2000. 
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For  the  Nucl^r  Regulatory  Commission 
William  M.  Dei  n 
Chief,  Inspectio  n 
of  Inspection  Pi  ogra 
of  Nuclear  Reac  tor 
[FR  Doc.  00-27  10 
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Program  Branch.  Division 
m  Management,  Office 
Regulation. 
Filed  2-4-00;  8:45  am] 


RAILROAD  RrnREMENT  BOARD 

Proposed  Colection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  qew  or  revised  data 
collections,  thie  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  ire  invited  oa:  (a)  Whether 
the  proposed  mformation  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  ii  formation  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  informaiion;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  tq  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  ofjinformation  technology. 

Title  and  purpose  of  information 
collection:  Application  and  Claim  for 
Unemployment  Benefits  and 
Employment  Service,  OMB  3220-0022. 

Section  2  of  khe  Railroad 
Unemploymei|t  Insurance  Act  (RUIA), 
provides  imemployment  benefits  for 
qualified  railroad  employees.  These 
benefits  are  geperally  payable  for  each 
day  of  unempljoyment  in  excess  of  four 
during  a  registt^tion  period  (normally  a 
period  of  14  diys).  Section  12  of  the 
RUIA  provide^  that  the  RRB  establish, 
maintain  and  Operate  free  employment 
facilities  directed  towjird  the 
reemplojrmenl  of  railroad  employees. 
The  procedures  for  applying  for  the 
unemploymeii(t  benefits  and 
employment  service  and  for  registering 
and  claiming  ite  benefits  are  prescribed 
in  20  CFR  3251 

RRB  Form  LJI-I ,  Application  for 
Unemployment  Benefits  and 
Employment  Service,  is  completed  by  a 
claimant  for  unemployment  benefits 
once  in  a  benejfit  year,  at  the  time  of  first 
registration.  Ccmpletion  of  Form  UI-1 
also  registers  an  unemployment 
claimant  for  tl  e  RRB's  emplojrment 
service.  Signif  cant  non-burden 
impacting,  for  natting  and  editorial 


changes  are  being  proposed  to  Form  UI- 
1. 

The  RRB  also  utilizes  Form  UI-3, 
Claim  for  Unemployment  Benefits,  for 
use  in  claiming  unemployment  benefits 
for  days  of  unemployment  in  a 
particular  registration  period,  normally 
a  period  of  14  days.  The  RRB  proposes 
minor  non-burden  impacting  editorial 
changes  to  UI-3. 

Completion  of  Forms  UI-1  and  UI-3 
is  required  to  obtain  or  retain  benefits. 
The  nimiber  of  responses  required  of 
each  claimant  varies,  depending  on 
their  period  of  unemployment.  The  RRB 
estimates  that  approximately  11,200 
Form  UI-1 's  are  filed  annually. 
Completion  time  is  estimated  at  10 
minutes.  The  RRB  estimates  that 
approximately  67,500  Form  UI-3's  are 
filed  annually.  Completion  time  is 
estimated  at  6  minutes. 
AOOnXmAL  INFORMATION  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  00-2615  Filed  2-4-00;  8:45  am] 

BILLING  CODE  7MS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rei.  No.  IC-24271;  812-11954] 

AlrTouch  Communications,  Inc.; 
Notice  of  Application 

January  28,  2000. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  section  3(b)(2)  of  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

SUMMARY  OF  APPUCATION:  AirTouch 
Communications,  Inc.  ("AirTouch") 
requests  an  order  imder  section  3(b)(2) 
of  the  Act  declaring  that  it  is  engaged 
primarily  in  a  business  other  than  that 
of  investing,  reinvesting,  owning, 
holding,  or  trading  in  securities. 

Filing  Dates:  The  application  was 
filed  on  January  24,  2000. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  requested  relief  will 


be  issued  imless  the  SEC  orders  a 
hearing,  interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22.  2000,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW,  Washington,  DC  20549- 
0609.  AirTouch,  One  California  Street, 
San  Francisco,  CA  94111. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Amanda  Machen,  Senior  Counsel,  (202) 
942-7120,  or  Michael  Mundt,  Branch 
Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  simimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
NW,  Washington,  DC  20549-0102  (Tel. 
202-942-8090). 

Applicant's  Representations 

1.  AirTouch  is  a  Delaware  corporation 
and  a  subsidiary  of  Vodafone  AirTouch 
Public  Limited  Company  ("Vodafone 
AirTouch").  AirTouch  states  that  it  is 
the  third  largest  provider  of  cellular  and 
personal  communication  services  in  the 
United  States.  Vodafone  AirTouch  owns 
approximately  96.8%  of  the  outstanding 
voting  securities  of  AirTouch.  AirTouch 
states  that  at  the  present  time  it  is  not 
an  investment  company  under  section 
3(a)  of  the  Act. 

2.  On  September  21, 1999,  Vodafone 
AirTouch  entered  into  an  agreement 
with  Bell  Atlantic  Corporation  ("Bell 
Atlantic")  to  create  a  new  joint  venture 
("Wireless"),  a  Delaware  general 
partnership,  through  which  they  will 
conduct  their  U.S.  wireless 
telecommunications  business.  AirTouch 
and  Bell  Atlantic  will  transfer  their  U.S. 
mobile  telecommunications  businesses 
and  assets  to  Wireless  (the 
"Transaction"),  with  AirTouch 
contributing  approximately  46%  of  the 
value  of  its  total  unconsolidated  assets. 
GTE  Corp.,  following  its  merger  with 
Bell  Atlantic,  also  will  contribute  its 
cellular  and  personal  communication 
services  assets  to  Wireless.  After 
contribution  of  these  assets,  AirTouch 
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will  hold  a  45%  general  partner  interest 
in  Wireless  and  Bell  Atlantic  will  hold 
the  remaining  55%  general  partner 
interest.  The  Transaction  is  expected  to 
be  consummated  in  early  March  2000. 
AirTouch  states  that,  following  the 
Transaction,  on  an  unconsolidated 
basis,  approximately  62%  of  its  total 
assets  will  consist  of  securities  of 
operating  companies  that  AirTouch 
controls  (within  the  meaning  of  section 
2(a)(9)  of  the  Act),  including  Wireless, 
approximately  1 7%  will  consist  of 
seoirities  of  wholly-  and  majority- 
owned  subsidiaries,  approximately  19% 
will  con^st  of  other  securities,  and 
approximately  2%  will  consist  of  assets 
other  than  securities.' 

Applicant's  Legal  Analysis 

1.  Under  section  3(a)(1)(C)  of  the  Act, 
an  issuer  is  an  investment  company  if 
it  is  engaged  or  proposes  to  engage  in 
the  business  of  investing,  reinvesting, 
owning,  holding,  or  trading  in 
seciirities,  and  owns  or  proposes  to 
acquire  investment  securities  having  a 
value  exceeding  40%  of  the  value  of  the 
issuer's  total  assets  (exclusive  of 
Government  securities  and  cash  items) 
on  an  unconsolidated  basis.  Section 
3(a)(2)  of  the  Act  defines  "investment 
securities"  to  include  all  secmities 
except  Government  securities,  securities 
issued  by  employees'  secvirities 
companies,  and  securities  issued  by 
majority-owned  subsidiaries  of  the 
owner  which  are  not  investment 
companies  and  which  are  not  excepted 
from  the  definition  of  investment 
company  by  section  3(c)(1)  or  section 
3(c)(7)  of  the  Act. 

2.  AirTouch  states  that  as  a  result  of 
the  Transaction,  it  may  meet  the 
definition  of  an  investment  company 
under  section  3(a)(1)(C)  of  the  Act 
because  Wireless  will  not  be  a  whoUy- 
or  majority-owned  subsidiary  and, 
therefore,  AirTouch's  "investment 
securities,"  as  defined  in  section  3(a)(2) 
of  the  Act,  may  represent  approximately 
81%  of  its  total  assets  on  an 
unconsolidated  basis. 

3.  Section  3(b)(2)  of  the  Act  provides 
that,  notwithstanding  section  3(a)(1)(C) 
of  the  Act,  the  SEC  may  issue  an  order 
declaring  an  issuer  to  be  primarily 
engaged  in  a  business  or  businesses 
other  than  that  of  investing,  reinvesting, 
owTiing,  holding,  or  trading  in  seciuities 
either  directly,  through  majority-owned 
subsidiaries,  or  controlled  companies 
conducting  similar  types  of  businesses. 


AirTouch  requests  an  order  under 
section  3(b)(2)  declaring  that  it  is 
primarily  engaged  through  its  whoUy- 
and  majority-owned  subsidiaries  and 
controlled  companies  in  a  business 
other  than  that  of  investing,  reinvesting, 
owning,  holding,  or  trading  in 
securities.  2 

4.  In  determining  whether  a  company 
is  primarily  engaged  in  a  non- 
investment  company  business  imder 
section  3(b)(2),  the  SEC  considers:  (a) 
The  applicant's  historical  development; 

(b)  its  public  representations  of  policy; 

(c)  the  activities  of  its  officers  and 
directors;  (d)  the  natiue  of  its  present 
assets;  and  (e)  the  sources  of  its  present 
income.  3 

(a)  Historical  Development.  AirTouch 
states  that  it  has  been  an  operating 
company  since  1984,  developing  mobile 
telecommunications  networks  and 
providing  telecommunications  services 
in  the  U.S.  and,  beginning  in  1989, 
overseas. 

(b)  Public  Representations  of  Policy. 
AirTouch  states  that  it  has  never  held, 
and  does  not  now  hold,  itself  out  as  an 
investment  company.  AirTouch  asserts 
that,  in  its  aimual  reports,  shareholder 
conununications,  prospectuses,  SEC 
filings,  and  on  its  Internet  web  site,  it 
consistently  has  held  itself  out  to  the 
public  as  an  operator  of  mobile 
telecommunications  networks  and 
provider  of  telecommunications 
services. 

(c)  Activities  of  Officers  and  Directors. 
AirTouch  states  that  its  officers  and 
directors  are  actively  engaged  in  the 
management  of  its  wholly-  and  majority- 
owned  subsidiaries  and  controlled 
companies  through  which  AirTouch 
conducts  its  telecommunications 
business.  AirTouch  states  that  it  has 
approximately  14,000  full-time 
employees,  only  two  of  whom  spend 
any  time  on  investment  activities. 

(d)  Nature  of  Assets.  AirTouch  states 
that,  as  of  September  30,  1999,  its  assets 
other  than  securities,  together  with 
securities  of  wholly-  and  majority- 
owned  subsidiaries,  represented 
approximately  65%,  seciuities  and 
controlled  companies  represented 
approximately  16%,  and  other  securities 
represented  approximately  19%  of  its 
total  assets  on  an  unconsolidated  basis. 
AirTouch  further  states  that,  following 
the  consummation  of  the  Transaction, 
on  a  pro  forma  basis,  its  assets  other 
than  securities,  together  wi\h  securities 
of  wholly-  and  majority-ownoed 


subsidiaries,  will  represent 
approximately  19%,  securities  of 
controlled  companies,  including 
Wireless,  will  represent  approximately 
62%,  and  other  securities  will  represent 
approximately  19%  of  its  total  assets  on 
a  unconsolidated  basis. 

(e)  Sources  of  Income.  AirTouch 
states  that  for  the  twelve  months  ended 
March  31, 1999,  it  had  net  income  of 
$844  million,  of  which  40.1%  was 
attributable  to  its  wholly-  and  majority- 
owned  subsidiaries,  45.3%  was 
attributable  to  controlled  companies, and 
14.6%  was  attributable  to  investments. 
AirTouch  states  that  post-Transaction, 
on  a  pro  forma  basis,  for  the  twelve 
months  ended  March  31,  1999,  its  net 
income  was  $925  million,  of  which 
86.7%  was  attributable  to  controlled 
companies,  including  Wireless,  and 
13.3%  was  attributable  to  investments. 

5.  AirTouch  thus  states  that  it  meets 
the  factors  that  the  SEC  considers  in 
determining  whether  an  issuer  is 
primarily  engaged  in  a  business  other 
than  that  of  investing,  reinvesting, 
owning,  holding,  or  trading  in 
securities. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-2605  Filed  2-4-00;  8:45  am] 

BNJJNG  COOE  M)10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^2362;  File  No.  SR-OPRA- 
00-02] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Effectiveness  of 
Amendment  to  OPRA  Plan  Adopting  a 
Temporary  Capacity  Allocation  Plan 

January  28,  2000. 

Pursuant  to  Rule  1 1  Aa3-2  under  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  28.  2000,  the  Options  Price 
Reporting  Authority  ("OPRA")  ^ 
submitted  to  the  Securities  and 


'  Section  2(a)(9)  of  the  Act  defines  "conlrol"  as 
the  power  to  exercise  a  controlling  influence  over 
the  management  or  policies  of  a  company.  That 
section  creates  a  presumption  that  an  owner  of 
more  than  25%  of  the  outstanding  voting  securities 
of  a  company  controls  the  company. 


2  If  the  requested  order  is  granted,  Vodafone 
AirTouch's  counsel  have  advised  Vodafone 
AirTouch  that  it  is  not  an  investment  company 
under  section  3(a)  of  the  Act. 

'  See  Tonopah  Mining  Company  of  Nevada.  26 
S.E.C.  426.  427  (1947). 


'  17  CFR  240.1  lAa3-2. 

2  OPRA  is  a  National  Market  System  Plan 
approved  by  the  Commission  pursuant  to  Section 
1 1 A  of  the  Act  and  Rule  11  Aa3-2  thereunder.  See 
Securities  Exchange  Act  Release  No.  17638  (Mar. 
18.  1981). 

The  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  member 
exchanges.  The  five  exchanges  that  agreed  to  the 
OPRA  Plan  are  the  American  Stock  Exchange 
("AMEX"):  the  Chicago  Board  Options  Exchange 
("CBOE");  the  New  York  Slock  Exchange  CNYSE"): 
the  Pacific  Exchange  ("PCX"):  and  the  Philadelphia 
Stock  Exchange  ( "PHLX"). 
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Exchange  Coiimission  ("SEC"  or 
"Commission  ')  an  amendment  to  the 
Plan  for  Repo  ting  of  Consolidated 
Options  Last  I  iale  Reports  and 
Quotation  Information  ("Plan").  The 
amendment  p  roposes  to  allocate  the 
message  handling  capacity  of  OPRA's 
processor  am(  ng  the  participant 
exchanges  for  a  temporary  period 
ending  March  4,  2000,  to  minimize  the 
likelihood  that  during  this  period  the 
total  number  ( if  messages  generated  by 
the  participan  ts  will  exceed  the 
processor's  (/.  ?.,  Securities  Industry 
Automation  C  jrporation)  aggregate 
message  hand  ing  capacity.  ^  The 
Commission  i  i  publishing  this  notice 
and  order  to  s^  )licit  comments  from 
interested  per  ions  on  the  proposed  Plan 
amendment,  a  ad  to  grant  accelerated 
approval  to  ths  proposed  Plan 
amendment  ti  rough  March  4,  2000. 

I.  Description 
Amendment 
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:e  -mined  to  treat  this  proposed 
as  an  amendment  to  its  national 
and.  accordingly,  to  file  the 
llocation  for  Commission 
I  pursuant  to  paragraph  (b)  of 
determination  made  by  OPRA 

iveness  of  the  proposed 
i  or  any  revised  capacity 
March  4.  2000  will  be  the 
Tiling  under  the  same  Rule. 


on  the  exchanges  and  the  heightened 
volatility  in  the  underlying  securities. 
Although  the  aggregate  amount  of 
options  market  information  messages  is 
generally  still  within  the  capacity  of  the 
OPRA  processor,  the  aggregate  options 
message  traffic  is  now  so  close  to 
reaching  the  processor's  maximum 
message-handling  capacity  that  some 
short-term  solution  to  the  problem  is 
necessary  to  avoid  risking  unacceptable 
delays  and  queuing  in  the  dissemination 
of  real-time  options  market  information. 
Although  some  long-term  solutions  have 
been  proposed  in  the  course  of  the 
Options  Capacity  Planning  and  Quote 
Mitigation  Program  that  has  been  taking 
place  over  the  past  several  months, 
these  may  not  be  in  place  soon  enough 
to  deal  with  the  current  expansion  of 
message  traffic*  For  this  reason,  during 
the  month  of  January  2000,  OPRA's 
participant  exchanges  agreed  upon  a 
capacity  allocation  based  upon  £m 
assumed  maximum  processor  capacity 
of  3,000  messages  per  second.^  OPRA's 
processor  now  estimates  that  the 
capacity  allocation  may  prudently  be 
adjusted  upwards  to  reflect  an  assumed 
maximum  processor  capacity  of  3,110 
messages  per  second.  Accordingly, 
OPRA's  participant  exchanges,  in  the 
presence  of  Commission  staff  pursuant 
to  the  September  1999  Order,  have 
agreed  to  the  allocation  that  is  proposed 
in  this  filing  to  be  effective  during 
February  2000.  Because  this  allocation 
is  based  upon  an  assumed  maximum 
processor  capacity  of  3,110  messages 
per  second,  which  the  processor  advises 
is  a  realistic  number,  it  should  serve  the 
intended  purpose  of  avoiding  delays 
and  queues  in  OPRA's  real-time  stream 
of  market  information. 

To  retain  sufficient  flexibility  to  deal 
with  changed  circumstances  within  and 
among  the  options  markets,  including 
the  planned  commencement  of  options 
trading  by  the  International  Securities 
Exchange,  the  proposed  allocations  will 
remain  in  effect  only  until  March  4, 
2000,  unless  OPRA  decides  that  the 
proposed  allocation  or  some  revised 
allocation  should  be  continued  beyond 
that  date.** 


*  See  Exchange  Act  Release  No.  41843  (September 
8,  1999)  in  which  the  Commission  issued  an  order 
authorizing  the  options  exchanges.  OPRA.  OPRA's 
processor  and  other  parties  to  act  jointly  in 
planning,  developing  and  discussing  approaches 
and  strategies  with  respect  to  options  quote  message 
traffic  and  related  matters  ("Sepiember  1999 
Order"). 

^  See  Exchange  Act  Release  No.  42328  (January 
11,  2000),  65  FR  2988  (January  19.  2000)  (File  No. 
SR-OPRA-OO-01). 

•■Any  such  continued  allocation  of  OPRA 
capacity  that  might  be  approved  by  OPRA  would 
be  the  subject  of  a  separate  filing  under  Rule 
llAa3-2.  17  CFR  240.11Aa3-2.  See  note  3,  supra. 


II.  Implementation  of  the  Plan 
Amendment 

OPRA  believes  the  temporary 
implementation  of  the  proposed 
capacity  allocation  program  is  essential 
to  avoid  delays  and  queues  in  the 
dissemination  of  options  market 
information,  which  in  turn  is  necessary 
to  achieve  the  objective  of  Section 
llA(a){l)(C)(iii),^  including  to  assure 
the  availability  to  brokers,  dealers  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities.  Accordingly,  OPRA  requests 
the  Commission  to  permit  the  proposed 
allocation  program  to  be  put  into  eff^ect 
summarily  upon  publication  of  notice  of 
this  filing,  on  a  temporary  basis, 
pursuant  to  paragraph  (c)(4)  of  Rule 
llAa3-2,'*  based  on  a  finding  by  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  the  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to,  and 
perfect  the  mechanisms  of,  a  national 
market  system,  or  is  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  Plan 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
commission,  450  Fifth  Street^N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  and  all  written  statements 
with  respect  to  the  proposed  Plan 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  Plan  amendment  between  the 
commission  and  any  person,  other  than 
those  withheld  firom  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  also  will  be  available 
at  the  principal  offices  of  OPRA.  All 
submissions  should  refer  to  file  number 
SR-OPRA-00-2  and  should  be 
submitted  by  February  28,  2000. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Plan  Amendment 

After  careful  review,  the  Commission 
finds  that  the  proposed  Plan 
amendment  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 


M5  U.S.C.  78k-l(a)(l)(C)(ii).. 
» 17  CFR  240.11Aa3-2(c)(4). 
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and  regulations  thereunder.^ 
Specifically,  the  Conunission  believes 
that  the  proposed  amendment,  which 
allocates  the  limited  capacity  of  the 
OPRA  system  among  the  options 
markets,  is  consistent  with  Rule  llAa3- 
2  in  that  it  will  contribute  to  the 
maintenemce  of  fair  and  orderly  markets 
and  remove  impediments  to  and  perfect 
the  mechanisms  of  a  national  market 
system.  The  Commission  notes  that  the 
aggregate  message  traffic  generated  by 
the  options  exchanges  is  rapidly 
approaching  the  outside  limit  of  OPRA's 
systems  capacity.  OPRA's  processor  has 
informed  the  Commission  that  ciurent 
plans  to  enhance  OPRA's  systems  are 
not  expected  to  be  completed  before  the 
end  of  the  second  quarter  of  this  year, 
at  the  earliest.  Consequently,  the 
Commission  is  concerned  that,  absent 
an  agreed-to  program  to  allocate  systems 
capacity  among  the  options  markets  that 
is  put  in  place  immediately,  systems 
queuing  of  options  quotes  may  be  the 
norm,  to  the  detriment  of  all  investors 
and  other  participants  in  the  options 
markets.  The  Commission  believes  that 
the  agreed-upon  allocation  proposal  is  a 
reasonable  means  for  addressing 
potential  strains  on  capacity  that  may 
occur  between  now  and  March  4,  2000. 
The  Conunission  finds  good  cause  to 
accelerate  the  proposed  Plan 
amendment  prior  to  the  thirtieth  day 
after  the  date  of  publication  in  the 
Federal  Register.  The  Commission  notes 
that  the  proposed  Plan  amendment  is 
intended  to  allocate  OPRA  system 
capacity  for  a  short  period  of  time  to 
mitigate  potential  disruption  to  the 
orderly  dissemination  of  options  market 
information  caused  by  the  inability  of 
the  OPRA  system  to  handle  the 
anticipated  quote  message  traffic.  The 
commission  believes  that  approving  the 
proposed  capacity  adlocation  wiU 
provide  the  options  exchanges  and 
OPRA  with  an  immediate,  short-term 
solution  to  a  pressing  problem,  while 
giving  the  Commission  and  the  options 
markets  additional  time  to  evaluate  and 
possibly,  implement,  other  quote 
mitigation  strategies.  Ln  addition,  the 
limited  time  frame  of  the  applicability 
of  the  capacity  allocation  program 
should  provide  the  Commission  and  the 
options  exchanges  with  greater 
flexibility  to  modify  the  program,  as 
necessary,  to  ensure  the  fairness  of  the 
allocation  process  to  all  of  the  options 
markets  going  forward.  The  Commission 
finds,  therefore,  that  granting- 
accelerated  approval  of  the  proposed 


Plan  amendment  is  appropriate  and 
consistent  with  Section  1 1 A  of  the 
Act." 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to   - 
Rule  llAa3-2  of  the  Act,"  that  the 
proposed  Plan  amendment  (SR-OPRA- 
00-02)  is  approved  on  an  accelerated 
basis  through  March  4,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  00-2607  Filed  2-4-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42371 ;  File  No.  SR-CBOE- 
99-63] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Ciiange  by  the  Chicago  Board 
Options  Exchange,  Inc.  Relating  to 
Exercise  Price  intervals  for  FLEX 
Equity  Options 

January  31,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  "Act")' 
and  Rule  19b— 4  thereimder,^  notice  is 
hereby  given  that  on  December  10,  1999, 
the  Chicago  Board  Options  Exchange, 
hic.  ("CBOE")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  and  order  to 
soli£^t  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
approve  the  proposal  on  an  accelerated 
basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  delete 
Interpretation  .01  of  CBOE  Rule 
24A. 4(c)(2)  3  which  limits  exercise  price 
intervals  and  exercise  prices  for  FLEX 
Equity  call  options  to  those  that  apply 
to  Non-FLEX  Equity  call  options.  "The 
text  of  the  proposed  rule  change  is 


"In  approving  this  proposed  Plan  amendment, 
the  Commission  has  considered  the  proposal's 
impact  on  efficiency,  competition.and  capital 
formation.  15  U.S.C.  78c(f). 


loiSU.S.C.  78k-l. 

"17  CFR  240.1lAa3-02. 

"17  CFR  200.30-3(a)(29). 

'  15  U.S.C.  78s{b)(l). 

2  17CFR240.19b-4. 

'The  Commission  approved  this  Interpretation  in 
1996.  See  Release  No.  34-37726  (September  25, 
1996).  61  FR  51474  (October  2,  1996). 


available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Oie  Proposed  Rule 
Change 

1.  Purpose 

The  piupose  of  the  proposed  rule 
change  is  to  delete  Interpretation  .01 
under  CBOE  Rule  24A.4(c)(2).  This 
interpretation  limits  the  exercise  price 
intervals  and  exercise  prices  available 
for  FLEX  Equity  call  options  to  those 
intervals  and  prices  that  are  available 
for  Non-FLEX  Equity  call  options 
pursuant  to  Interpretation  and  Policy 
.01  under  CBOE  Rule  5.5.  This  policy 
was  intended  to  eliminate  uncertainty 
concerning  what  constitutes  a 
"qualified"  covered  call  for  certain 
purposes  imder  the  Internal  Revenue 
Code  pending  clarification  of  this  tax 
issue. 

Currently,  under  Section  1092(c)(4)(B) 
of  the  Internal  Revenue  Code,  certain 
covered  short  positions  in  call  options 
qualify  for  advantageous  tax  treatment  if 
the  options  are  not  in  the  money  by 
more  than  a  specified  amount  at  the 
time  they  are  written.  One  measure  used 
to  determine  whether  a  call  option  is 
qualified  is  whether  its  exercise  or 
"strike"  price  is  no  lower  than  the 
"lowest  qualified  benchmark  price," 
which  is  generally  the  highest  strike 
price  available  for  trading  that  is  less 
than  the  current  price  of  the  imderlying 
stock.  Since  the  exercise  prices  of  FLEX 
Equity  Options  are  not  subject  to  the 
same  intervals  that  apply  to  Non-FLEX 
Equity  Options,  this  has  raised  the 
question  whether  the  existence  of  a 
series  of  FLEX  Equify  Options  with  a 
strike  price  of,  for  example,  58  when  the 
price  of  the  underlying  stock  is  59 
would  disqualify  a  Non-FLEX  call 
option  with  a  strike  price  of  55,  which 
would  otherwise  be  the  highest  strike 
price  available  that  is  less  than  the  price 
of  the  stock. 
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The  Internal  Revenue  Service  {"IRS") 
reviewed  thii  issue  and  proposed 
rulemaking  that  would  not  require  that 
strike  prices  established  by  equity 
options  with  flexible  terms  be  taken  into 
account  in  determining  whether 
standard  teni  equity  options  are  too 
deep  in  the  n^oney  to  receive  qualified 
covered  call  treatment.*  The  IRS 
approved  thi£ proposal  on  January  25, 
2000.5  The  effect  of  the  IRS  rulemaking 
and  the  Exch^ge's  proposed 
withdrawal  of  the  limitation  on  the 
exercise  pric^  of  Equity  FLEX  call 
options  is  th^t  certain  taxpayers, 
particularly  institutional  and  other  large 
investors,  can  engage  in  transactions  in 
Equity  FLEX  tall  options  with  a  wider 
range  of  exen^ise  prices  (as  was 
originally  intended)  without  affecting 
the  applicability  of  Section  1092  of  the 
Internal  Revenue  Code  for  qualified 
covered  call  options  involving  equity 
options  with  standard  terms. 

The  Excha4ge  believes  that  the 
proposed  rul^  change,  by  eliminating  a 
restriction  oni  Equity  FLEX  call  options 
which  has  restricted  their  usefulness  as 
a  risk  managing  mechanism,  will 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
FLEX  Equity  Dptions,  and  thus  is 
consistent  wi  h  the  objectives  of  Section 
6(b)(5) 8  of  th(i  Act. 

2.  Statutory  B  asis 

The  Exchai  ige 
proposed  ruh 
and  furthers 
6(b)(5)  7  of  th4 
to  remove  impediments 
open  market 
and  the  publi 


\\ie 


believes  that  the 
change  is  consistent  with 

objectives  of  Section 
Act  in  that  it  is  designed 
to  a  free  and 
i  ind  to  protect  investors 
interest. 


11 : 


B.  Self-Regulatory 
Statement  on 

The  CBOE 
proposed  rul( 
burden  on 


Organization 's 
Burden  on  Competition 

I  ioes  not  believe  that  the 
change  will  impose  any 


Interested 
submit  writte  a 
arguments  co  iceming 
including  whpther 


*  Department  ol 
97.  63  FR  34616 

>  Department  o 
97,  65  FR  3812  (Ji  muary 

•15U.S.C78flJ))(5) 


co:  npetition. 

C.  Self-Regulqtory  Organization's 
Statement  onlComments  on  the 
Proposed  Rul  ?  Change  Received  From 
Members,  Paiticipants,  or  Others 

comments  were  solicited 
respect  to  the  proposed 


with 


No  written 
or  received 
rule  change 

in.  Solicitation  of  Comments 


I  ersons  are  invited  to 
data,  views,  and 

the  foregoing, 
the  proposed  rule  is 


0! 


the  Treasury.  [RS  REG-104641- 
une  25.  1998). 

the  Treasury,  IRS  REG-104641- 
25.  2000). 


consistent  wit  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  v\dll  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-99-63  and  should  be 
submitted  by  February  28,  2000. 

IV.  Commission's  Findings  and  Order 
Grantiiig  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposal  is  consistent 
with  the  requirements  of  the  Act.*  In 
particular,  the  Commission  finds  the 
proposal  is  consistent  with  Section 
6(b)(5)  9  of  the  Act.  Section6(b)(5) 
requires,  among  other  things,  that  the 
rules  of  an  exchange  be  designed  to 
remove  impediments  to  a  free  and  open 
market  and  to  protect  investors  and  the 
public  interest. 

The  Commission  believes  that  the 
proposal  allows  sophisticated,  high  net- 
worth  investors  to  take  full  advantage  of 
FLEX  options.  In  part,  FLEX  options 
were  created  to  allow  investors  to 
manage  their  risks  by  having  the  ability 
to  negotiate  strike  prices,  contract  terms 
for  exercise  style  (i.e.,  American, 
European,  or  capped),  and  expiration 
dates.  However,  because  of  the  potential 
adverse  tax  effect  on  qualified  covered 
calls,  the  Exchange  limited  FLEX  call 
strike  prices  to  those  available  for 
standardized  equity  calls.  Now  that  the 
tax  issue  has  been  clarified,  this 
limitation  is  being  removed.  With  the 
removal  of  this  limitation,  the 
Commission  believes  that  sophisticated, 
high  net-worth  investors  will  better  be 
able  to  take  advantage  of  the  risk- 
management  mechanisms  provided  by 
FLEX  options. »« 


"In  addition,  pursuant  to  Section  3(0  of  the  Act, 
the  Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C  78c(f). 

•15  U.S.C.  78f(b)(5). 

'"The  CoounissioD  expects  that  the  Options 
Disclosure  Document  ("ODD")  will  promptly  be 
amended  to  reflect  the  removal  of  the  risk  strike 


The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  A  virtually  identical 
proposal,  SR-<:B0E-98-39,  was 
published  in  the  Federal  Register  for 
the  full  21 -day  comment  period  and  the 
Commission  received  no  public 
comment."  CBOE  later  withdrew  SR- 
CBOE-98-39  because  the  IRS  had  not 
yet  acted  on  its  proposed  rulemaking. 
The  current  proposal  mirrors  the 
changes  that  were  originally  proposed 
in  SR-CBOE-98-39.  In  addition,  the 
proposal  allows  FLEX  options  to  be 
used  as  they  were  originally  intended  to 
be  used,  and  therefore  raises  no  new 
regulatory  issues.  The  Commission 
believes,  therefore,  that  granting 
accelerated  approval  to  the  proposed 
rule  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act.^^  i 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i3  that  the 
proposed  rule  change  (SR-CBOE-98- 
39)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'*  • 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-2606  Filed  2-4-00;  8:45  am) 

8IUJNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42365;  File  No.  SR-Phlx- 
99-46] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Philadelphia  Stocic  Exchange,  Inc. 
Relating  to  Registration  of  Trading 
Floor  Personnel 

January  28,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
19, 1999,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phbc"  or  "Exchange") 


price  limitation  for  FLEX  equity  call  options.  See 
October  1996  Supplement  to  the  ODD.  Telephone 
call  between  Timothy  Thompson,  Director, 
Regulatory  Affairs,  CBOE,  and  Katherine  A. 
England,  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  on  January  31,  2000. 

"  See  Release  No.  34-40584  (October  21, 1998), 
63  FR  58080  (October  29.  1998)  (notice  of  filing  of 
SR-CBOE-98-39.) 

"  15  U.S.C.  78f. 

"  15  U.S.C.  78s(b)(2). 
"  17  CFR  200.30-3(a)(12) 
» 15  U.S.C.  78s(b)(l). 
*  17  CFR  240.19b-*. 
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filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  adopt  new  Phlx 
Rule  620,  Trading  Floor  Registration. 
The  proposed  rule  requires  that  all 
trading  floor  personnel  be  registered 
with  the  Exchange;  trading  floor 
personnel  successfully  complete 
specified  examinations,^  and  all 
member/participant  organizations  notify 
the  Exchange  of  any  change  in  the  status 
of  such  personnel.  The  Exchange  also  is 
proposing  to  amend  Regulation  7(b), 
Required  Filing  for  Floor  Member  Firm 
Employee  Status  Notices  with  the 
Exchange,  to  include  members,  non- 
members  and  clerks  to  be  consistent 
with  the  test  of  new  Phbc  Rules  620." 
F*roposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 
***** 

Rule  620.  Trading  Floor  Registration 

(a)  Trading  Floor  Member 
Registration — Registered  Options  Trader 
on  any  Exchange  trading  floor  must 
register  as  such  with  the  Exchange  by 
completing  the  appropriate  form(s) 
(with  period  updates  submitted  by  the 
firm,  as  determined  by  the  Exchange) 
and  successfully  complete  the 
appropriate  floor  trading 
examination(s),  if  prescribed  by  the 
Exchange,  in  addition  to  requirements 
imposed  by  other  Exchange  rules.  The 
Exchange  may  also  require  periodic 
examinations  due  to  changes  in  trading 
rules,  products  or  automated  systems. 
Following  the  termination  of,  or  the 
initiation  of  a  change  in  the  trading 


'  The  Phlx's  current  practice  is  to  administer  an 
examination  to  specialists,  market  makers  and  other 
floor  trading  personnel  before  giving  them  access  to 
the  trading  floor.  This  examination,  developed  by 
the  Phbc,  is  undergoing  conversion  from  a  paper  test 
to  a  computer-generated  test  of  100  random 
questions  covering  Phlx  trading  rules.  Although  the 
Phlx  does  not  currently  administer  an  examination 
to  clerks  and  other  "non-member"  floor  personnel, 
the  Phlx  will  explore  the  feasibility  of  such  a  test 
during  the  current  year.  Telephone  conversion 
among  Adrienne  Hart,  First  Vice  President, 
Regulatory  Group.  Cynthia  Hoekstra,  Counsel,  Phbc, 
and  Joseph  Morra  and  Geoffrey  Pemble,  Attorneys, 
Division  of  Market  Regulations,  SEC.  December  10, 
1999. 

*  Regulation  7  was  enacted  pursuant  to  Phlx  Rule 
60,  Assessments  for  Breach  of  Regulations.  See 
Securities  Exchange  Act  Release  No.  27629  (January 
16,  1990),  55  FR  2469  (Jan.  24,  1990}  (File  No.  SR- 
Phbt-90-1). 


status  of  any  such  members/participant 
who  has  been  issued  an  Exchange 
access  card  and  a  trading  floor  badge, 
the  appropriate  Exchange  form  must  be 
completed,  approved  and  dated  by  a 
firm  principal,  officer,  or  member  of  the 
firm  with  authority  to  do  so,  and 
submitted  to  the  appropriate  Exchange 
department  as  soon  as  possible,  but  no 
later  than  9:30  A.M.  the  next  business 
day  by  the  member/participant 
organization  employer.  Every  effort 
should  be  made  to  obtain  the  person 's 
access  card  and  trading  floor  badge  and 
to  submit  these  to  the  appropriate 
Exchange  department. 

(b)  Non-member/Clerk  Registration — 
All  trading  floor  personnel,  including 
clerks,  interns,  stock  execution  clerks 
and  any  other  associated  person,  of 
member/participant  organizations  not 
required  to  register  pursuant  to  Rule 
620(a)  must  register  as  such  with  the 
Exchange  by  completing  the  appropriate 
form(s)for  non-registered  persons  (vrith 
periodic  updates  submitted  by  the  firm, 
as  determined  by  the  Exchange). 
Further,  the  Exchange  may  require 
successful  completion  of  an 
examination,  in  addition  to 
requirements  imposed  by  other 
Exchange  rules.  The  Exchange  may  also 
require  periodic  examinations  due  to 
changes  in  trading  rules,  products  or 
automated  systems.  Following  the 
termination  of,  or  the  initiation  of  a 
change  in  the  status  of  any  such 
persoimel  of  a  member/ participant 
organization  who  has  been  issued  an 
Exchange  access  card  and  a  trading 
floor  badge,  the  appropriate  Exchange 
form  must  be  completed,  approved  and 
dated  by  a  firm  principal,  officer,  or 
member  of  the  firm  with  authority  to  do 
so,  and  submitted  to  the  appropriate 
Exchange  department  as  soon  as 
possible,  but  no  later  than  9:30  A.M.  the 
next  business  day  by  the  member/ 
participant  organization  employer. 
Every  effort  should  be  made  to  obtain 
the  person 's  access  card  and  trading 
floor  badge  and  to  submit  these  to  the 
appropriate  Exchange  department. 
***** 

Regulation  7 

(a)  No  Change 

(b)  Required  Filing  for  Floor  Member 
Firm  Employee  Status  Notices  with  the 
Exchange 

Following  the  termination  of,  or  the 
initiation  of  a  change  in  the  trading 
status  of  any  member/participant  or  any 
non-member/clerk  and  trading  floor 
personnel  including  clerks,  interns, 
stock  execution  clerks  and  any  other 
associated  person,  of  member/ 
participant  organizations  (employee  of  a 
member/participant  firm]  who  have 


been  issued  an  Exchange  access  card 
and  trading  floor  badge,  the  appropriate 
Exchange  form  must  be  completed, 
approved  and  dated  by  a  firm  principal, 
officer,  or  member  of  the  firm  with 
authority  to  do  so,  and  [a  completed 
"Status  Notice"  must  be)  submitted  to 
the  appropriate  Exchange  Department 
[Director  of  Regulatory  Services  of  the 
exchange]  as  soon  as  possible,  but  no 
later  than  9:30  A.M.  the  next  business 
day  by  the  member/participant 
organization  employer.  Further,  every 
effort  should  be  made  to  obteiin  the 
employee's  access  card  and  trading  floor 
badge  and  to  submit  these  to  the 
appropriate  Exchange  Department 
[Seciu-ity  Department]. 

1st  Occurrence  $100.00 

2nd  Occurrence  ....     $200.00 
3rd  Occurrence  Sanction  is  discre- 

and  Thereafter.  tionary  with  the 

Business  Conduct 
Committee. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  requires,  in 
a  single  Exchange  rule,  all  floor 
personnel  to  be  registered  with  the 
Exchjmge  and  all  member/participant 
organizations  to  notify  the  Exchange  of 
any  change  in  the  status  of  such 
personnel.  The  Phlx  believes  that  this 
will  enable  the  Exchange  to  more 
efficiently  monitor  individuals  on  the 
Exchange's  trading  floors,  as  well  as 
their  current  status. 

Currently,  Regulation  7(b)  governs  the 
termination  of,  or  the  initiation  of 
change  in  the  trading  status  of,  an 
employee  of  a  member/participant  firm 
who  has  been  issued  an  exchange  access 
card  and  trading  floor  badge.  New  Phlx 
Rule  620  codifies  Regulation  7(b)  into  a 
more  comprehensive  Exchange  Rule. 
Phbc  Rule  620(a)  sets  forth  a 
comprehensive  rule  that  addresses 
registration,  examinations,  termination 


5924 


Federal  Register / Vol.  65,  No.  25 /Monday,  February  7,  2000 /Notices 


and  change  in  status  of  trading  floor 
members,  whi  :h  includes  floor  brokers, 
specialists,  ani  market  makers, 
including  Registered  Options  Traders  on 
any  Exchemge  trading  floor.  Phlx  Rule 
620(b)  address  es  non-member/clerk 
registration  of  lall  trading  floor 
personnel,  inc  uding  clerks,  interns, 
stock  executio  i  clerks  and  any  other 
associated  pen  ions  of  member/ 
participant  or;  anizations  who  are  not 
required  to  be  registered  pursuant  to 
Phbc  Rule  6201  a).5 

The  exchan{  e  believes  that  the 
proposal  to  re(  uire  all  floor  personnel  to 
be  registered  v  ith  the  Exchange  and  to 
require  all  mei  nber/participant 
organizations  I  o  notify  the  exchange  of 
any  change  in  the  status  of  such 
personnel  is  c(  insistent  with  Section  6  of 
the  Act,"  in  geieral.  and  with  Sections 
6(b)(5) ''  and  6fc)(3)(B),8  in  particular. 
Specifically,  nfew  Phlx  Rule  620  is 
designed  to  prtmote  just  and  equitable 
principles  of  ttade,  to  remove 
impediiments  1 3  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and.  in 
general,  to  proi  ect  investors  and  the 
public  interest  by  ensuring  that  all 
trading  floor  pi  irsonnel  are  properly 
registered  and,  thus,  monitored.  In 
addition.  Section  6(c)(3)(B) «  provides 
that  a  national  securities  exchange  may 
examine  and  vsrify  the  qualifications  of 
an  applicant  tq  become  a  person 
associated  witk  a  member  in  accordance 
with  procedures  established  by  the  rules 
of  the  Exchange  and  require  any  person 
associated  wit]  i  a  member,  or  any  class 
of  such  persons,  to  be  registered  with 
the  Exchange  i  i  accordance  with 
1 1  established. 


procedures  so 

B.  Self-Regulai  ory 
Statement  on 


Organization's 
1  urden  on  (Competition 


The  Exchan;  e 
the  proposed 
inappropriate 


does  not  believe  that 
will  impose  any 
turden  on  competition. 


rile 


'  The  Exchange 
of  forms  and  proce  1 
members  pursuant 
Rule  202,  Registraiit 
Violations  of  Rules  (Specialists) 
Registration  and 
Rule  623.  Fingerpr^ting 
and  Functions  of 
Obligations  and  Rektrictions 
Specialists  and  Re\  istered 
Rule  1061,  Registrt  tion 

•ISU.S.C.  78f. 

'15U.S.C.  7Bf(b|5) 

•15U.S.C.  78f(cll3)(B) 

'Id. 


( resently  requires  the  completion 
lures  for  registering  new  floor 
to  various  Phlx  Rules,  including 
(Specialists);  Rule  214. 
Rule  604. 
T(  rmination  of  Registered  Person; 

Rule  1020,  Registration 
C  ptions  Specialists;  Rule  1014. 
Applicable  to 
Options  Traders;  and 
of  Floor  Brokers.    , 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  flnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20540-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-99-46  and  should  be 
submitted  by  February  28,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  00-2662  Filed  2-4-O0;  8:45  am] 
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OFFICE  OF  SPECIAL  COUNSEL 

Appointment  of  Member  to  Agency 
Performance  Review  Board 

AGENCY:  Office  of  Special  Counsel 

(OSC). 

action:  Notice. 

Authority:  5  U.S.C.  §4314(c)(4).P='04'< 

SUMMARY:  This  notice  announces  the 
appointment  of  the  following  individual 
to  serve  as  a  new  member  of  the 
Performance  Review  Board  previously 
established  by  the  OSC  pursuant  to  5 
U.S.C.  4314(c)(2):  Steven  J.  Mandel, 
Associate  Solicitor,  Fair  Labor 
Standards  Division,  Office  of  the 
Solicitor,  U.S.  Department  of  Labor. 
FOR  FURTHER  INFORMATION,  CONTACT:  M. 
Marie  Glover,  Director  of  Personnel, 
Management  Division,  U.S.  Office  of 
Special  Counsel,  1730  M  Street,  NW, 
Washington,  DC  20036-4505,  telephone 
(202)  653-8964. 

Dated:  February  1,  2000. 
Elaine  Kaplan, 
Special  Counsel. 

[FR  Doc.  00-2634  Filed  2-4-00;  8:45  am] 
BILUNG  COOE  740S-01-U 


DEPARTMENT  OF  STATE 

[Public  Notice  3217] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "The 
Renaissance  Portrait  in  Norttiem  Italy: 
The  Art  of  Giovanni  Battista  Moroni" 

AGENCY:  United  States  Department  of 
State. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1, 1999,  and 
Delegation  of  Authority  No.  236  of 
October  19, 1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "The 
Renaissance  Portrait  in  Northern  Italy: 
The  Art  of  Giovanni  Battista  Moroni," 
imported  fi'om  abroad  for  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  1  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Kimbell  Art  Museimi,  Fort 
Worth,  Texas,  fi'om  on  or  about 
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February  27,  2000,  to  on  or  about  May 
28,  2000,  is  in  the  national  interest. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
exhibit  objects,  contact  Lorie  J. 
Nierenberg,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202/619-6084).  The 
address  is  U.S.  Department  of  State,  SA- 
44;  301-4th  Street,  S.W.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  January  31,  2000. 
William  B.  Bader. 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  U.S.  Department  of  State. 
[FR  Doc.  00-2713  Filed  2-4-00;  8:45  am] 

8ILUNG  CODE  4710-OB-U 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Order  2000-2-1 ;  Docket  OST-99-5798] 

Application  of  Cardinal  Airlines,  Inc. 
for  Issuance  of  New  Certificate 
Authority 

AGENCY:  Department  of  Transportation 
ACTION:  Notice  of  Order  to  Show  Cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Cardinal 
Airlines,  Inc.,  fit,  willing,  and  able,  and 
(2)  awarding  it  a  certificate  to  engage  in 
interstate  scheduled  air  transportation 
of  persons,  property,  and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
February  17,  2000. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-99-5798  and  addressed  to 
Department  of  Transportation  Dockets 
(SVC-124,  Room  PL-401),  400  Seventh 
Street,  SW,  Washington,  DC  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC 
20590,(202)366-9721. 

Dated:  February  1,  2000. 
Robert  S.  Goldner, 

Acting  Deputy  Assistant  Secretary  for 

Aviation  and  International  Affairs. 

[FR  Doc.  00-2677  Filed  2-4-00;  8:45  am) 

BILUNG  CODE  4910-62-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

Federal  Highway  Administration 

Woodrow  Wilson  Bridge;  Potomac 
River,  District  of  Columbia  and  Prince 
George's  County,  MD 

AGENCY:  Federal  Highway 
Administration,  Coast  Guard,  DOT. 
ACTION:  Notice  of  public  hearings; 
correction. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  public 
hearings  which  was  published  January 
6,  2000  (65  FR  801).  The  notice 
announced  the  dates  and  locations  of 
two  public  hearings  to  receive 
information  concerning  the 
environmental  and  navigational  impacts 
of  the  replacement  of  the  Woodrow 
Wilson  Bridge,  but  the  notice  did  not 
contain  the  snow  dates  for  these 
meetings. 

DATES:  This  correction  is  effective  on 
February  7,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Gemer,  Project  Manager  (FHWA), 
Woodrow  Wilson  Bridge  Center,  1800 
Duke  Street,  Suite  200,  Alexandria, 
Virginia  22314  (703  519-9800);  Mr.  N.E. 
Mpras,  Chief,  Office  of  Bridge 
Administration,  Commandant  (G-OPT), 
U.S.  Coast  Guard,  2100  Second  Street, 
SW,  Washington,  DC  20593  (202  267- 
0368);  or  Ms.  Ann  Deaton,  Chief,  Bridge 
Administration  Branch,  Fifth  Coast 
Guard  District,  Federal  Building,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004  (757  398-6222). 

SUPPLEMENTARY  INFORMATION: 
Need  for  Correction 

The  Federal  Highway  Administration 
and  the  Coast  Guard  published  a 
document  in  the  Federal  Register  of 
January  6,  2000  (65  FR  801).  which 
announced  the  dates  and  location  of  two 
public  hearings  to  receive  information 
concerning  the  environmental  and 
navigational  impacts  of  the 
replacements  of  the  Woodrow  Wilson 
Bridge.  That  dociunent  failed  to  publish 
alternative  snow  dates  for  these 
meetings.  This  document  corrects  that 
oversight. 

In  notice  FR  Doc.  00-258  published 
on  January  6.  2000  (65  FR  801),  make 
the  following  corrections:  On  page  801, 
second  column,  imder  DATES:  correct 
the  first  sentence  to  read  "The  hearing 
will  start  7  p.m.  on  Tuesday,  February 
8,  (snow  date  February  15)  and 
Thursday,  February  10,  2000,  (snow 
date  February  16)  and  display  materials 


will  be  available  beginning  at  5:30  p.m. 
on  these  dates." 

Dated:  February  2,  2000. 
Terry  M.  Cross, 

Rear  Admiral.  U.S.  Coast  Guard  Director  of 
Operations  Policy. 
[FR  Doc.  00-2694  Filed  2-4-00;  8:45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  Bradley 
International  Airport,  Windsor  Locks, 
Connecticut 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  ride  and 
invites  public  comment  on  the 
application  to  impose  and  use  a 
Passenger  Facility  Charge  at  Bradley 
International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 

or  before  March  8,  2000. 

■« 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airport  Division,  12 
New  England  Executive  Park, 
BurUngton,  Massachusetts  01803. 

In  addition,  one  copy  of  emy 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert 
Juliano,  A.A.E.,  Bureau  Chief,  State  of 
Connecticut,  Department  of 
Transportation,  Bureau  of  Aviation  and 
Ports  at  the  following  address:  2800 
Berlin  Turnpike,  P.O.  Box  317546, 
Newington,  CT  06131-7546. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  the  State  of 
Connecticut  under  section  158.23  of 
Part  158  of  the  Federal  Aviation 
Regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Priscilla  A.  Scott,  PFC  Program 
Manager,  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (781) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
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Executive  Par  ;,  Burlington, 
Massachusetts . 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
conunent  on  t  le  application  to  impose 
use  a  Passengf  r  Facility  Charge  (PFC)  at 
Bradley  Intern  ational  Airport  under  the 
provisions  of  1  he  Aviation  Safety  and 
Capacity  Expa  nsion  Act  of  1990  (Title 
IX  of  the  Omn  bus  Budget 
Reconciliatior  Act  of  1990)  (Public  Law 
101-508)  and  'art  158  of  the  Federal 
Aviation  Regu  ations  (14  CFR  Part  158). 

On  January  10,  2000,  the  FAA 
determined  th  it  the  application  to 
impose  and  us  e  a  PFC  submitted  by  the 
State  of  Conne  cticut  was  substantially 
complete  with  n  the  requirements  of 
section  158.25  of  Part  158  of  the  Federal 
Aviation  Regu  ations.  The  FAA  will 
approve  or  dis  approve  the  application, 
in  whole  or  in  part,  no  later  than  April 
20.  2000. 

The  followii  ig  is  a  brief  overview  of 
the  impose  anil  use  application. 

PFC  Project  ».  00-10-C-OO-BDL. 

Level  of  the  proposed  PFC:  $3.00. 

Charge  effec  Uve  date:  July  1.  2000. 

Estimated  ckarge  expiration  date: 
January  1,  2001. 

Estimated  tc  tal  PFC  revenue: 
$4,358,000. 

Brief  descrif  tion  of  projects: 

Impose  proji  \ct:  Construction  and 
Installation  of  Instrument  Landing 
System— CAT  I/III  Runway  24. 

Impose  and  Use  projects:  Acquisition 
Snow  Remova  Equipment;  and  Upgrade 
of  Surface  Con  dition  Monitoring 
System. 

Class  or  clas  ses  of  air  carriers  which 
the  public  age  icy  has  requested  not  be 
required  to  col  ect  PFCs:  On  demand  Air 
Taxi/Commert  ial  Operators  (ATCO). 

Any  person  nay  insect  the 
application  in  jerson  at  the  FAA  office 
listed  above  ui  der  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  my  person  may,  upon 
request,  inspe(  t  the  application,  notice 
and  other  docv  ments  germane  to  the 
application  in  jerson  at  the  Connecticut 
Department  of  Transportation  Building 
2800  Berlin  Ti  mpike,  Newington, 
Connecticut  0(  131-7546. 

Issued  in  Burl  ngton,  Massachusetts  on 
January  26.  200C . 
Vincent  A.  Scan  ino. 

Manager,  Airpoi '. 

Region. 

[FR  Doc.  0t)-267fe 

BiUJNO  COOE  4910  -13-11 


s  Division,  New  England 
Filed  2-4-O0;  8:45  ami 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Supplemental  Environmental  impact 
Statement:  Linn  County,  Iowa 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplemental  environmental  impact 
statement  will  be  prepared  for  a 
proposed  roadway  and  bridge  project  at 
Cedar  Rapids  in  Linn  County,  Iowa. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Taylor,  Assistant  Transportation 
Engineer,  Federal  Highway 
Administration,  Iowa  Division  Office, 
105  6th  Street,  Ames.  Iowa  50010, 
Telephone:  (515)  233-7307.  Harry  S. 
Budd,  Director,  Office  of  Project 
Planning,  Iowa  Department  of 
Transportation,  800  Lincoln  Way,  Ames, 
Iowa  50010,  Telephone:  (515)  239-1391. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara 

Background 

The  FHWA,  in  cooperation  with  the 
Iowa  Department  of  "Transportation 
(Iowa  DOT),  will  prepare  a  supplement 
to  the  environmental  impact  statement 
(FHWA-Iowa-EIS-78-4-DS)  for  the 
proposed  construction  of  the  extension 
of  Iowa  100  around  Cedar  Rapids.  The 
proposed  project  begins  at  U.S.  30  west 
of  Cedar  Rapids  and  extends  north  and 
northeast  to  existing  Iowa  100  at 
Edgewood  Road.  The  supplement  to  the 
environmental  impact  statement  will 
evaluate  a  proposed  four-lane, 
controlled  access  roadway  connected  by 
a  bridge  across  the  Cedar  River.  Total 
length  of  the  proposed  project  is 
approximately  12.9  km  (8.0  mile). 

■The  proposed  project  is  considered 
necessary  to  complete  the  highway  loop 
around  Cedar  Rapids  and  alleviate 
congestion  on  several  major  arterial 
highways.  It  is  also  needed  to  reduce 


traffic  congestion  on  Interstate-380  and 
other  major  arterials,  provide  another 
more  northern  river  crossing  for  truck 
traffic,  reduce  transportation  costs  and 
social  environmental  impacts  elsewhere 
in  Cedar  Rapids,  and  enhance  economic 
development. 

The  environmental  impact  statement 
(FHWA-Iowa-EIS-78T4-F)  was 
approved  October  6. 1980.  A 
supplement  to  the  1980  EIS  is  being 
prepared  to  examine  new  information 
and  changes  that  were  not  addressed  in 
the  1980  EIS. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Public  involvement 
will  be  sought  throughout  the  analysis 
of  this  proposal.  In  addition,  a  public 
hearing  will  be  offered.  A  scoping 
meeting  with  interested  public  agencies 
was  held  September  15,  1999,  to 
identify  significant  environmental 
issues  that  should  be  addressed.  The 
participating  agencies  will  be  kept 
informed  of  any  significant  changes  in 
the  scope  of  the  enviroimiental  analysis. 
Public  notice  will  be  given  of  the  time 
and  place  of  all  public  meetings.  The 
draft  supplemental  environmental 
impact  statement  will  be  available  for 
public  and  agency  review  prior  to  the 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  and  the 
supplement  to  the  EIS  should  be 
directed  to  the  FHWA  or  Iowa  DOT  at 
the  addresses  provided  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulation 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  amd  activities  apply  to  this 
program.) 

Authority:  23  U.S.C.  315:  49  CFR  1.48. 

Dated:  January  31,  2000. 
Bobby  W.  Blackmon, 
Division  Administrator. 
[FR  Doc.  00-2614  Filed  2-4-00;  8:45  am] 
BILUNG  CODE  4910-22-P 


Federal  Register / Vol.  65,  No.  25 /Monday,  February  7,  2000 /Notices 


5927 


DEPARTMENT  OF  TRANSPORTATION      Electronic  Access 


Federal  Motor  Carrier  Safety 
Administration 

Global  Positioning  System  (GPS) 
Technology  Pilot  Demonstration 
Project;  Extension  of  Deadline  for 
Submission  of  Applications 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  of  extension  of  deadline 
for  submission  of  applications  to 
participate  in  pilot  demonstration 
project. 

SUMMARY:  The  FMCSA  is  extending  the 
deadline  for  motor  carriers  to  submit 
applications  to  participate  in  the 
agency's  Global  Positioning  System 
(GPS)  technology  pilot  demonstration 
project.  This  project  allows  qualified 
motor  carriers  that  use  GPS  technology 
and  related  safety  management 
computer  systems  to  enter  into  an 
agreement  with  the  FMCSA  to  use  such 
systems  to  record  and  monitor  drivers' 
hours-of-service,  in  lieu  of  requiring 
them  to  prepare  handwritten  records  of 
duty  status.  This  project  is  intended  to 
demonstrate  that  the  motor  carrier 
industry  can  use  this  technology  to 
improve  compliance  with  the  hours-of- 
service  requirements  in  a  manner  which 
promotes  safety  and  operational 
efficiency  while  reducing  paperwork. 

DATES:  Applications  must  be  received 
on  or  before  December  29,  2000. 

ADDRESSES:  Written  applications  should 
be  mailed  to:  GPS  Technology  Pilot 
Demonstration  Project,  Office  of  Bus 
and  Truck  Standards  and  Operations, 
Federal  Motor  Carrier  Safety 
Administration,  400  SevenA  Street, 
SW.,  Washington,  D.C.  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Neill  L.  Thomas,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-4009,  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590-0001,  or 
Mr.  Charles  Medalen,  Office  of  Chief 
Counsel  (HCC-20),  (202)  366-1354, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
Application  requests  and  specific 
questions  regarding  this  pilot 
demonstration  project  may  also  be 
directed  to  the  contact  person(s)  named 
in  this  notice  or  the  Division  Offices  of 
the  FMCSA  in  your  State. 

SUPPLEMENTARY  INFORMATION: 


An  electronic  copy  of  this  docimient 
may  be  doMrnloaded  by  using  a 
computer  modem  and  suitable 
commiuiications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register  home  page 
at:  http://www.nara.gov/fedregand  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Creation  of  New  Agency 

On  December  9,  1999,  the  President 
signed  the  Motor  Carrier  Safety 
Improvement  Act  of  1999  (Public  Law 
lOfr-159,  113  Stat.  1748).  The  new 
statute  established  the  FMCSA  in  the 
Department  of  Transportation.  On 
January  4,  2000,  the  Office  of  the 
Secretary  published  a  final  rule 
rescinding  the  authority  previously 
delegated  to  the  Office  of  Motor  Carrier 
Safety  (OMCS)  (65  FR  220).  This 
authority  is  now  delegated  to  the 
FMCSA. 

The  motor  carrier  functions  of  the 
OMCS's  Resource  Centers  and  Division 
(i.e..  State)  Offices  have  been  transferred 
to  FMCSA  Resource  Centers  and 
FMCSA  Division  Offices,  respectively. 
Rulemaking,  enforcement  and  other 
activities  of  the  Office  of  Motor  Carrier 
Safety  while  part  of  the  FHWA,  and 
while  operating  independently  of  the 
FHWA,  will  be  continued  by  tfie 
FMCSA.  The  redelegation  will  cause  no 
changes  in  the  motor  carrier  functions 
and  operations  previously  handled  by 
the  FHWA  or  the  OMCS.  For  the  time 
being,  all  phone  numbers  and  addresses 
are  unchanged. 

Background 

On  September  30,  1988,  the  FHWA 
published  a  final  rule  (53  FR  38666)  to 
allow  motor  carriers  to  use  certain 
automatic  on-board  devices  to  record 
their  drivers'  duty  status  in  lieu  of  the 
handwritten  records  required  by  49  CFR 
395.8.  This  provision  is  now  codified  at 
49  CFR  395.15.  Many  motor  carriers 
employing  this  technology  found  that 
their  compliance  with  the  hoiu-s-of- 
service  regulations  improved.  New 
technologies  are  emerging,  however, 
and  the  current  on-board  recorder 
provision  is  becoming  obsolete.  Before 
considering  changes  to  the  rule,  the 
agency  determined  that  it  would  be 
prudent  to  demonstrate  the  effectiveness 
of  more  recent  technology  for  ensuring 
compliance  with  the  hours-of-service 
regulations. 

On  April  6, 1998  (63  FR  16697),  the 
FHWA  announced  a  pilot  project  that 
would  allow  motor  carriers  to  use  GPS 


technology  and  related  computer 
programs  to  monitor  compliance  with 
the  hours-of-service  regulations.  Drivers 
would  be  exempted  from  the 
requirement  to  maintain  paper  logs. 
Werner  Enterprises,  Inc.,  was  the  first 
carrier  to  enter  into  an  agreement  with 
the  FHWA  to  use  GPS  technology  for 
this  purpose. 

On  July  13,  1999  (64  FR  37689),  the 
FHWA  extended  the  deadline  for 
submission  of  applications  to 
participate  in  the  GPS  technology  pilot 
demonstration  project.  The  agency 
indicated  that  it  had  received  letters  and 
telephone  calls  from  various  entities 
expressing  interest  in  participating  in 
the  program  and  that  two  of  these 
entities  had  acquired  the  software 
necessary  to  participate.  The  agency 
also  indicated  that  other  entities  would 
soon  have  the  hardware  and  software 
necessary.  To  date,  however,  Werner 
Enterprises,  Inc.  is  the  only  carrier 
operating  under  an  agreement  with  the 
agency  to  use  GPS  technology  to 
monitor  drivers'  hours-of-service. 

Reason  for  Extending  the  Application 
Deadline 

The  FMCSA  believes  GPS  technology 
and  many  of  the  complementary  safety 
management  computer  systems 
currently  available  to  the  motor  carrier 
industry  provide  at  least  the  same 
degree  of  monitoring  accuracy  as  49 
CFR  395.15.  The  FMCSA  also  believes 
extending  the  application  deadline  to 
enable  other  motor  carriers  to 
participate  will  help  to  demonstrate  that 
the  use  of  technology  to  reduce 
paperwork  and  minimize  recordkeeping 
burdens  is  consistent  with  highway 
safety. 

The  FMCSA  continues  to  receive 
letters  or  telephone  calls  from  motor 
carriers  expressing  interest  in 
participating  in  the  GPS  pilot 
demonstration  project.  Many  of  these 
motor  carriers  are  either  considering 
modifications  to  their  current  GPS 
technology  programs,  or  planning  to 
have  changes  made  to  GPS  technology 
being  purchased,  in  order  to  meet  the 
hardware  and  software  requirements  for 
participation  in  the  pilot  demonstration 
project.  The  FMCSA  is  extending  the 
application  deadline  until  December  29, 
2000,  to  provide  these  motor  carriers 
with  an  opportunity  to  participate  in  the 
pilot  demonstration  project  once  they 
have  in  place  the  hardware  and  software 
needed  to  satisfy  the  criteria  for 
participation.  Motor  carriers  that  wish 
to  participate  in  the  pilot  demonstration 
project  must  have  GPS  technology  and 
complementary  safety  management 
computer  systems  which  meet  all  of  the 
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conditions  specified 
1998,  notice. 


Authority: 

and  49  CFR  1 


4< 
7i. 


in  the  April  6, 
U.S.C.  31136.  and  31502; 


Issued  on:  January  26,  2000. 
lulie  Anna  Ciri  llo. 
Acting  Deputy ,  \dministmtor. 
(FR  Doc.  00-26  75  Filed  2^1-00;  8:45  am] 

aiLUNO  CODE  401»-22-P 


DEPARTMEN  T  OF  TRANSPORTATION 

Maritime  Adnlinlstratlon 
[Docket  No.  MARAD-2000-6853] 

Infomurtion  Collection  Available  for 
Public  Comnients  and 
Racommendltions 

action:  Notic^  and  request  for 
conunents. 


summary:  In  i  ccordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annouilces  the  Maritime 
Administratio  n's  (MARAD's)  intentions 
to  request  exti  msion  of  approval  for 
three  years  of  a  currenUy  approved 
information  c  )llection. 
DATES:  Comm  snts  shoidd  be  submitted 
on  or  before  April  7,  2000. 
FOR  FURTHER  1 4F0RMATK>N  CONTACT: 
Richard  Walk  n,  Maritime 
Administraticn.  MAR  810.  400  Seventh 
St.,  SW,  Rooni  7209,  Washington,  DC 
20590.  Telephone:  202-36&-8888,  or 
FAX  202-36& -6988. 

Copies  of  tl]  is  collection  can  also  be 
obtained  from  that  office. 
SUPPlfMENTARY  INFORMATION: 

Title  of  Collection:  Inventory  of 
American  Intarmodal  Equipment. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection.      I 

OMB  Control  Number.  2133-0503. 

Fonn  Numbers:  None. 

Expiration  pate  of  Approval: 
September  30|  2000. 

Summary  ot  Collection  of 
Information:  the  collection  consists  of 
an  intennoda|  equipment  inventory  that 
provides  data  essentisd  to  both  the 
government  and  the  transportation 
industry  in  planning  for  the  most 
efficient  use  on  intermodal  equipment. 

Need  and  L|se  of  the  Information:  The 
information  contained  in  the  inventory 
provides  data  about  U.S. -based 
companies  that  own  or  lease  intermodal 
equipment  and  is  essential  to  both 
government  afid  industry  in  planning 
for  contingenciy  operations. 

Description  of  Respondents:  The 
report  requests  information  from  U.S. 
steamship  and  intermodal  equipment 
leasing  companies. 


Annual  Responses:  22. 

Annual  Burden:  66  hours. 

CoiTunejits:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  dociunent.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  function  of 
the  agency  and  will  have  practical 
utility;  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.  EDT,  Monday  through  Friday, 
except  Federal  Holidays.  An  electronic 
version  of  this  document  is  available  on 
the  Worid  Wide  Web  at  http:// 
dms.dot.gov. 

Dated:  February  2.  2000. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 
Secretary. 
[FR  Doc.  00-2711  Filed  2-4-00;  8:45  amj 

BILLING  COOE  4910-S1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARA0-2000-68S4] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  hi  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD)  intentions 
to  request  approval  for  three  years  of  an 
existing  information  collection  entitled 
"Seamen's  Claims;  Administrative 
Action  and  Litigation." 
DATES:  Comments  should  be  submitted 
on  or  before  April  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Otto 
A.  Strassburg,  Chief,  Division  of  Marine 
Insurance,  Office  of  Insurance  and 
Shipping  Analysis,  Maritime 
Administration,  400  Seventh  Street,  SW, 
Room  8117,  Washington,  D.C.  20590, 
telephone  nimiber — 202-366-4161. 
Copies  of  this  collection  can  also  be 
obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION: 


Title  of  Collection:  Seamen's  Claims; 
Administrative  Action  and  Litigation. 

Type  of  Request:  Approval  of  an 
existing  information  collection. 

OMB  Control  Number:  2133-0522. 

Form  Number:  None. 

Expiration  Date  of  Approval:  Three 
years  from  the  date  of  approval. 

Summary  of  Collection  of 
Information:  "The  collection  of 
information  is  obtained  frt)m  claimants 
for  death,  injury  or  illness  suffered 
while  serving  as  officers  or  members  of 
a  crew  employed  on  vessels  as 
employees  of  the  United  States  through 
the  National  Shipping  Authority, 
Maritime  Administration  (MARAD),  or 
successor. 

Need  and  Use  of  the  Information:  The 
information  obtained  will  be  evaluated 
by  MARAD  officials  to  determine  if  the 
claim  is  fair  and  reasonable.  If  the  claim 
is  allowed  it  is  settled,  a  release  is 
obtained  from  the  claimant  verifying 
consummation  of  the  settlement,  and 
payment  is  made  to  the  claimant. 

Description  of  Respondents:  Officers 
or  members  of  a  crew  who  suffered 
death,  injury,  or  illness  while  employed 
on  vessels  as  employees  of  the  United 
States  through  the  National  Shipping 
Authority,  Maritime  Administration,  or 
successor.  Also  included  in  this 
description  of  respondents  are  surviving 
dependents,  beneficiaries,  and/or  legal 
representatives  of  officers  or  crew 
members. 

Annual  Responses:  250  responses. 

Annual  Burden:  3,125  hours. 

Conunents;  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically,  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  function  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  et.  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  document  is  available  on  the 
World  Wide  Web  at  http://dms.dot.gov. 

Dated:  February  2,  2000. 
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By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 
Secretary. 
[FR  Doc.  00-2712  Filed  2-4-00;  8:45  ami 

BILUNG  CODE  4910-B1-P 


DEPARTMENT  OF  TRANSPORTATION 
Bureau  of  Transportation  Statistics 
[Oocltet  No.  BTS-2000-6845] 

Request  for  0MB  Ciearance  of  an 
Information  Collection;  Customer 
Satisfaction  Surveys 

AGENCY:  Bureau  of  Transportation 
Statistics.  DOT. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Bureau  of  Transportation  Statistics 
(BTS)  intends  to  request  approval  from 
the  Office  of  Management  and  Budget 
for  an  information  collection,  its 
Customer  Satisfaction  Surveys.  Before 
submitting  its  request,  BTS  is 
publishing  this  notice  to  invite  public 
comment  on  the  continuing  need  and 
usefulness  of  BTS  collecting  this 
information. 

DATES:  You  must  submit  your  written 
comments  by  April  7.  2000. 

ADDRESSES:  Please  send  comments  to 
the  Docket  Clerk,  Docket  No.  BTS- 
2000-6845,  Department  of 
Transportation.  400  Seventh  Street, 
SW.,  Room  PL-401,  Washington,  DC 
20590,  from  10.00  a.m.  to  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

You  only  need  to  submit  one  copy.  If 
you  would  like  the  Department  to 
acknowledge  receipt  of  the  comments, 
you  must  include  a  self-addressed 
stamped  postcard  with  the  following 
statement:  Comments  on  Docket  BTS- 
2000-6845.  The  Docket  Clerk  will  date 
stamp  the  postcard  and  mail  it  back  to 
you.  If  you  wish  to  file  comments  using 
the  Internet,  you  may  use  the  U.S.  DOT 
Dockets  Management  System  website  at 
http://dms.dot.gov.  Please  follow  the 
instructions  online  for  more 
information.  This  website  can  also  be 
used  to  read  conunents  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  M.  Contrino,  Office  of 
Statistical  Programs  and  Services, 
Biireau  of  Transportation  Statistics,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  telephone  number  202/366- 
6584,  email  heather.contrino@bts.gov. 
SUPPtfMENTARY  INFORMATION: 

Title:  Customer  Satisfaction  Surveys. 

OMB  Control  Number:  2139-0007. 


Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Needs  ana  Uses:  Executive  Order 
12862,  Setting  Customer  Service 
Standards,  directs  BTS  to  conduct 
siuveys  to  determine  the  kind  and 
quality  of  services  and  products  qui 
customers  want  and  their  level  of 
satisfaction  with  existing  services  and 
products.  BTS  will  use  the  information 
it  collects  to  improve  product 
development  and  service  delivery  and 
determine  whether  additional  products 
and  services  are  needed. 

Description  of  Survey  Topics:  In  1998 
and  1999,  the  BTS  Customer  Survey 
Program  included  two  siuveys — the 
Product  Evaluation  Survey  (PES)  and 
the  Customer  Satisfaction  Survey  (CSS). 
The  main  objective  of  the  PES  was  to 
give  BTS  a  better  understanding  of  the 
technical  preferences  and  information 
needs  of  specific  users.  While  it 
provided  information  on  levels  of 
customer  satisfaction,  the  PES  focused 
on  products.  The  main  objective  of  the 
CSS  was  to  provide  information  about 
the  overall  satisfaction  of  BTS 
customers,  the  fi^quency  of  use  of 
products  and  services,  and  specific 
information  on  how  BTS  is  meeting 
various  customer  service  criteria. 
Although  the  CSS  addresses  some 
product  issues  such  as  format 
compatibility  and  difficulty  of  use, 
those  were  not  the  main  objectives  of 
the  siuvey. 

In  the  next  three  years,  BTS 
anticipates  surveys  in  two  areas — 
products  and  services.  The  product 
survey  is  a  continuation  of  the  CSS  and 
PES  and  will  sample  the  popidation  of 
BTS  customers  who  have  ordered  BTS 
products.  The  survey  will  obtain 
information  on  overall  levels  of 
customer  satisfaction,  technical 
preferences,  and  informational  needs  of 
customers.  In  addition,  it  will  obtain 
feedback  firom  customers  on  specific 
BTS  products. 

The  services  surveys  will  provide  BTS 
with  feedback  on  the  services  it 
provides  to  the  general  public  and  to 
other  agencies  in  the  Department  of 
Transportation.  Through  these  surveys, 
BTS  will  obtain  feedback  on  the  quality, 
completeness,  utility,  responsiveness, 
and  timeliness  of  its  Statistical 
Information  Line,  National 
Transportation  Library,  website,  and 
BTS-sponsored  workshops. 

Buixien  Statement:  The  total  annual 
respondent  burden  estimate  is  1 ,665 
hours.  The  number  of  respondents  and 
average  burden  hour  per  response  will 
vary  with  each  survey. 

Public  Comments  Invited:  BTS 
requests  comments  regarding  any  aspect 
of  this  information  collection. 


including,  but  not  limited  to:  (1)  The 
necessity  and  utility  of  the  information 
collection  for  the  proper  performance  of 
the  functions  of  the  Bureau  of 
Transportation  Statistics;  (2)  the 
accuracy  of  the  estimated  burden;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  collected  information;  and 
(4)  ways  to  minimize  the  collection 
burden  without  reducing  the  quality  of 
thofollected  information,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  BTS  will  siunmahze  the 
comments  submitted  in  response  to  this 
notice  in  its  request  for  OMB  clearance. 

Susan  Lapham, 

Acting  Associate  Director  for  Statistical 
Programs  and  Services. 

[FR  Doc.  00-2676  Filed  2-4-00;  8:45  am) 

BHXINO  CODE  4910-PE-P 


DEPARTMENT  OF  THE  TREASURY 

Hscal  Service 

Surety  Companies  Acceptable  on 
Federal  BotkIs:  Gerling  Global 
Reinsurance  Corporation  of  America 

AGENCY:  Financial  Management  Service. 
Fiscal  Service,  Department  of  tho 
Treasury. 
ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  12  to 
the  Treasury  Department  Circular  570; 
1999  Revision,  pubfished  July  1,  1999, 
at  64  FR  35864. 

FOR  FURTHER  mFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6779. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
reinsurer  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  aimotate  their 
reference  copies  of  the  Treasury  Circular 
570,  1998  Revision,  on  page  35895  to 
reflect  this  addition:  Gerling  Global 
Reinsurance  Corporation  of  America. 
Business  address:  71 7  Fifth  Avenue, 
New  York,  NY  10022.  Phone:  (212)  754- 
7500.  Underwriting  Limitation  b/r 
$34,265,000.  Incorporated  in:  New  YoA. 

Certificates  of  Authority  expire  on 
Jime  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circxdar  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  throi^  the  Internet  at 
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http://www.fm  i.treas.gov/c570/ 
index.html.  A  1;  ard  copy  may  be 
purchased  froit  the  Government 
Printing  Office  (GPO)  Subscription 
Service.  Washii  igton,  DC,  Telephone 
(202)  512-1800  When  ordering  the 
Circuleu'  from  GPO,  use  the  following 
stock  number:  (148000-00527-6. 

Questions  co  iceming  this  Notice  may 
be  directed  to  t  le  U.S.  Department  of 
the  Treasury,  F  nancial  Management 
Service,  Finanqial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6A04, 
Hyattsville,  MI  20782. 

Dated:  January  24,  2000. 
Wanda  |.  Rogers 

Director.  Financi  \1  Accounting  and  Services 
Division,  Financi  i/  Management  Service. 
IFR  Doc.  00-260;  Filed  2-4-00;  8:45  ami 

MLUNQ  COOe  4810-8S-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS    I 

Cost-of-LlvIng  Adjustments  and 
Headstone  or  Marker  Allowance  Rate 


agency:  Depa 
ACTION:  Notice! 


lent  of  Veterans  Affairs. 


SUMMARY:  As  r^uired  by  law,  the 
Department  of  Veterans  Affairs  (VA)  is 
hereby  giving  notice  of  cost-of-living 
adjustments  (COLAs)  in  certain  benefit 
rates  and  incoi<ie  limitations.  These 
COLAs  affect  tie  pension,  parents' 
dependency  and  indemnity 
compensation  JDIC),  and  spina  bifida 
programs.  These  adjustments  are  based 
on  the  rise  in  tie  Consumer  Price  Index 
(CPI)  during  th  s  one  year  period  ending 


September  30, 1999.  VA  is  also  giving 
notice  of  the  maximum  amount  of 
reimbursement  that  may  be  paid  for 
headstones  or  markers  purchased  in  lieu 
of  Govemment-fumished  headstones  or 
markers  in  Fiscal  Year  2000,  which 
began  on  October  1,  1999. 
DATES:  These  COLAs  are  effective 
December  1, 1999.  The  headstone  or 
marker  allowance  rate  is  effective 
October  1,1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge,  Consultant,  Compensation 
and  Pension  Service  {212A),  Veterans 
Benefit  Administration,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
7218. 

SUPPLEMENTARY  INFORMATION:  Under 
former  38  U.S.C.  2306(d),  VA  was 
authorized  to  provide  reimbursement 
for  the  cost  of  non-Government 
headstones  or  markers  at  a  rate  equal  to 
the  lesser  of  the  actual  cost  of  the  non- 
Govemment  headstone  or  marker  or  the 
average  actual  cost  of  Govemment- 
fumished  headstones  or  markers  during 
the  fiscal  year  preceding  the  fiscal  year 
in  which  the  non-Government 
headstone  or  marker  was  purchased. 

Section  8041  of  Pub.  L.  101-508 
amended  38  U.S.C.  2306(d)  to  eliminate 
the  payment  of  the  monetary  allowance 
in  lieu  of  VA-provided  headstone  or 
markOT  for  deaths  occurring  on  or  after 
November  1, 1990.  However,  in  a 
precedent  opinion  (O.G.C.  Prec.  17-90), 
VA's  General  Coimsel  held  that  there  is 
no  limitation  period  applicable  to 
claims  for  benefits  under  the  provisions 
of  38  U.S.C.  2306(d). 

The  average  actual  cost  of 
Govemment-fumished  headstones  or 

Table  1.— Improved  Pension 


markers  during  any  fiscal  year  is 
determined  by  dividing  the  sum  of  VA 
costs  during  that  fiscal  year  for 
procurement,  transportation,  and 
miscellaneous  administration, 
inspection  and  support  staff  by  the  total 
number  of  headstones  and  markers 
procured  by  VA  during  that  fiscal  year 
and  rounding  to  the  nearest  whole 
dollar  amount. 

The  average  actual  cost  of 
Government-fumished  headstones  or 
markers  for  Fiscal  Year  1999  under  the 
above  computation  method  was  $90. 
Therefore,  effective  October  1, 1999,  the 
maximimi  rate  of  reimbursement  for 
non-Government  headstones  or  markers 
purchased  during  Fiscal  Year  2000  is 
$90. 

Cost  of  Living  Adjustments 

Under  the  provisions  of  38  U.S.C. 
5312  and  section  306  of  Pub.  L.  95-588, 
VA  is  required  to  increase  the  benefit 
rates  and  income  limitations  in  the 
pension  and  parents'  DIC  programs  by 
the  same  percentage,  and  effective  the 
same  date,  as  increases  in  the  benefit 
amounts  payable  under  title  11  of  the 
Social  Security  Act.  The  increased  rates 
and  income  limitations  are  also  required 
to  be  published  in  the  Federal  Register. 

The  Social  Security  Administration 
has  announced  that  tbere  will  be  a  2.4 
percent  cost-of-living  increase  in  Social 
Security  benefits  effective  December  1^ 
1999.  Therefore,  applying  the  same 
percentage  and  roiuiding  up  in 
accordance  with  38  CFR  3.29,  the 
following  increased  rates  and  income 
limitations  for  the  VA  pension  and 
parents'  DIC  programs  will  be  effective 
December  1,  1999: 


Maximum  annual  rates 


(1)  Veterans  pemanentty  and  totally  disabled  (38  U.S.C.  1521): 

Veteran  with  no  dependents,  $8,989 

Veteran  with  one  dependent,  $1 1 ,773  , 

For  each  additional  dependent,  $1 ,532 

(2)  Veterans  in  need  of  atd  and  attendance  (38  U.S.C.  1521): 

Veteran  withjno  dependents,  $14,999 
Veteran  with  or>e  dependent,  $17,782 
For  each  additional  dependent,  $1,532 

(3)  Veterans  whcj  are  housetxiund  (38  U.S.C.  1521): 

Veteran  withi  no  dependents,  $10,987 
Veteran  with  one  dependent,  $13,771 
For  each  ad<litional  dependent,  $1 ,532 

(4)  Two  veteransi  married  to  one  another,  combined  rates  (38  U.S.C.  1521): 

Neither  veieian  in  need  of  aid  and  attendance  or  liousebound,  $11,773 
Either  veter^  in  need  of  aid  and  attendance,  $17,782 
Both  veterarls  In  need  of  aid  and  attendance,  $23,168 
Either  veter^  tiousebound,  $13,771 
Both  veterarls  housebound,  $15,770 

One  veterani  tiousebound  and  one  veteran  in  need  of  aid  and  attendance,  $19,777 
For  each  dependent  child,  $1 ,532 

(5)  Surviving  spouse  alone  and  with  a  child  or  children  of  the  deceased  veteran  in  custody  of  the  surviving  spouse  (38  U.S.C.  1541): 

Surviving  spouse  alone,  $6,026 

Surviving  spouse  and  one  child  In  his  or  her  custody,  $7,891 
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Table  1.— Improved  Pension— Continued 


Maximum  annual  rates 


For  each  additional  child  in  his  or  her  custody,  $1,532 

(6)  Surviving  spouses  in  need  of  aid  and  attendance  (38  U.S.C.  1541): 

Surviving  spouse  alone,  $9,635 

Surviving  spouse  with  one  child  in  custody,  $1 1 ,497 

Surviving  Spouse  of  Spanish-American  War  veteran  alone,  $10,258 

Surviving  Spouse  of  Spanish-American  War  veteran  with  one  child  in  custody,  $12,119 

For  each  additional  child  in  his  or  her  custody,  $1,532 

(7)  Sun/iving  spouses  who  are  housebound  (38  U.S.C.  1541): 

Sun/iving  spouse  alone,  $7,367 

Surviving  spouse  and  one  child  in  his  or  her  custody,  $9,228    • 

For  each  additional  child  in  his  or  her  custody,  $1,532 

(8)  Surviving  child  alone  (38  U.S.C.  1542),  $1,532 


Reduction  for  income.  The  rate 
payable  is  the  applicable  maximum  rate 
minus  the  countable  annual  income  of 
the  eligible  person.  (38  U.S.C.  1521, 
1541  and  1542). 

Mexican  border  period  and  Worid 
War  I  veterans.  The  applicable 
maximum  annual  rate  payable  to  a 
Mexican  border  period  or  World  War  I 
veteran  under  this  table  shall  be 
increased  by  $2,037.  (38  U.S.C.  1521(g)). 

Parents'  DIG 

Die  shall  be  paid  monthly  to  parents 
of  a  deceased  veteran  in  the  following 
amounts  (38  U.S.C.  1315): 

One  parent.  If  there  is  only  one 
parent,  the  monthly  rate  of  DIC  paid  to 
such  parent  shall  be  $429  reduced  on 
the  basis  of  the  parent's  annual  income 
according  to  the  following  formula: 

Table  2 

For  each  $1  of  annual  income 


The  $429 

monthly  rate 

shall  be  reduced 

by 

Which  is 
more  than 

But  not 
more  than 

$.00 

0 
$800 

$800 
10,226 

.08 

No  DIC  is  payable  under  this  table  if 
annual  income  exceeds  $10,226. 

One  parent  who  has  remarried.  If 
there  is  only  one  parent  and  the  parent 
has  remarried  and  is  living  with  the 
parent's  spouse,  DIC  shall  be  paid  under 
Table  2  or  under  Table  4,  whichever 
shall  result  in  the  greater  benefit  being 


paid  to  the  veteran's  parent.  In  the  case 
of  remarriage,  the  total  combined  annual 
income  of  the  parent  and  the  parent's 
spouse  shall  be  counted  in  determining 
the  monthly  rate  of  DIC. 

Two  parents  not  living  together.  The 
rates  in  Table  3  apply  to  (1)  two  parents 
who  are  not  living  together,  or  (2)  an 
unmarried  parent  when  both  parents  are 
living  and  the  other  parent  has 
remarried.  The  monthly  rate  of  DIC  paid 
to  each  such  parent  shall  be  $309 
reduced  on  the  basis  of  each  parent's 
annual  income,  according  to  the 
following  formula: 

Table  3 

For  each  $1  of  annual  income 


The  $309 

monthly  rate 

shall  be  reduced 

by 

Which  is 
more  than 

But  not 
more  than 

$.00  

0 

$800 

900 

1,100 

$800 

.06 

.07 

.08  

900 

1,100 

10,226 

No  DIC  is  payable  under  this  table  if 
annual  income  exceeds  $10,226. 

Two  parents  living  together  or 
remarried  parents  living  with  spouses. 
The  rates  in  Table  4  apply  to  each 
parent  living  with  another  parent;  and 
each  remarried  parent,  when  both 
parents  are  alive.  The  monthly  rate  of 
DIC  paid  to  such  parents  will  be  $289 
reduced  on  the  basis  of  the  combined  " 
annual  income  of  the  two  parents  living 
together  or  the  remarried  parent  or 


parents  and  spouse  or  spouses,  as 
computed  under  the  following  formula: 

Table  4 

For  each  $1  of  annual  income 


The  $289 

monthly  rate 

shall  be  reduced 

by 


Which  is 
more  than 


$.00 
.03  .. 
.04  .. 
.05  .. 
.06  .. 
.07  .. 
.08  .. 


But  not 
rrrore  than 


0 
$1,000 
1.500 
1.900 
2.400 
2,900 
3,200 


$1,000 
1,500 
1,900 
2,400 
2,900 
3.200 

13,746 


No  DIC  is  payable  under  this  table  if 
combined  annual  income  exceeds 
$13,746. 

The  rates  in  this  table  are  also 
applicable  in  the  case  of  one  surviving 
parent  who  has  remarried,  computed  on 
the  basis  of  the  combined  income  of  the 
parent  and  spouse,  if  this  would  be  a 
greater  benefit  than  that  specified  in 
Table  2  for  one  parent. 

Aid  and  attendance.  The  monthly  rate 
of  DIC  payable  to  a  parent  under  Tables 
2  through  4  shall  be  increased  by  $230 
if  such  parent  is  (1)  a  patient  in  a 
nursing  home,  or  (2)  helpless  or  blind, 
or  so  nearly  helpless  or  blind  as  to  need 
or  require  the  regular  aid  and 
attendance  of  another  person. 

Minimum  rate.  The  monthly  rate  of 
DIC  payable  to  any  parent  under  Tables 
2  through  4  shall  not  be  less  than  $5. 


Table  5.— Section  306  Pension  Income  Limitations 


(1)  Veteran  or  surviving  spouse  with  no  dependents,  $10,226  (Pub.  L.  95-588,  section  306(a)). 

(2)  Veteran  with  no  dependents  in  need  of  aid  and  attendance,  $10,726  (38  U.S.C.  1521(d)  as  in  effect  on  Decemljer  31    1978) 

(3)  Veteran  or  sun/iving  spouse  with  one  or  more  dependents,  $13,746  (Pub.  L.  95-588,  section  306(a)). 

(4)  Veteran  with  one  or  more  dependents  in  need  of  aid  and  attendance,  $14,246  (38  U.S.C.  1521(d)  as  in  effect  on  December  31 

(5)  Child  (no  entitled  veteran  or  surviving  spouse),  $8,358  (Pub.  L,  95-588,  section  306(a)) 

(6)  Spouse  income  exclusion  (38  CFR  3.262),  $3,262  (Pub.  L.  95-588,  section  306(a)(2)(B)) 


1978). 


Table  6.— Old-Law  Pension  Income  Limitations 


(1)  Veteran  or  surviving  spouse  without  dependents  or  an  entitled  child,  $8,951  (Pub.  L.  95-588,  section  306(b)) 

(2)  Veteran  or  surviving  spouse  with  one  or  more  dependents,  $12,905  (Pub.  L.  95-588.  section  306(b)). 
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Spina  Bifida  Benefits 


cf 


Section  421 
added  a  new 
United  States 
provide  certain 
monthly  monet  ary 
children  bom 
natural  childrei  \ 
in  the  Republic 


cl  apt 
Code 


vrilh 


Public  Law  104-204 
er  18  to  title  38, 
,  authorizing  VA  to 
benefits,  including  a 
allowance,  to 
spina  bifida  who  are 
of  veterans  who  served 
of  Vietnam  during  the 


Vietnam  era.  Pursuant  to  38  U.S.C. 
1805(b)(3),  spina  bifida  rates  are  subject 
to  adjustment  under  the  provisions  of  38 
U.S.C.  5312,  which  provides  for  the 
adjustment  of  certain  VA  benefit  rates 
whenever  there  is  an  increase  in  benefit 
amounts  payable  imder  title  II  of  the 
Social  Security  Act  (42  U.S.C.  401  et 
seq.).  Effective  December  1, 1999,  spina 
bifida  monthly  rates  are  as  follows: 


Level  I    $213 
Level  II    $743 
Level  III    $1,272 

Dated:  January  24,  2000. 
Togo  D.  West,  Jr., 
Secretary  of  Vetemns  Affairs. 
(FR  Doc.  00-2636  Filed  2-4-00:  8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

Office  of  the  General  Counsel;  Laws  or 
Regulations  Posing  Barriers  to 
Electronic  Commerce 

Correction 

In  notice  document  00-2198 
beginning  on  page  4801  in  the  issue  of 
Tuesday,  February  1,  2000,  make  the 
following  correction: 

On  page  4801,  first  column,  in  the 
third  line  of  ADDRESSES:  remove  the 
space  in  front  of  gov  in  the  electronic 
address.  It  should  be  corrected  to  read 
"http://www.ecommerce.gov/ebarriers/ 
respond". 

[FR  Doc.  CO-2198  Filed  2-1-00;  8:45  am] 
BILUf<G  CODE  1505-01-D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[SWH-FRL-6524-3] 

Recovered  Materials  Advisory  Notice 
"I 

Correction 

In  notice  document  00-1068, 
beginning  on  page  3082,  in  the  issue 
ofWednesday,  January  19,  2000,  make 
the  following  corrections: 

1.  On  page  3082,  in  the  second 
column,  under  the  heading 
SUPPLEMENTARY  INFORMATION,  in 
the  seventh  line,  "V."  should  read 
"IV.". 

2. On  page  3089,  in  the  first  column, 
in  the  table,  under  the  heading 
Postconsumer  content  {%),  in  the  sixth 
line,  above  the  number  "67"  add  "16". 

3.  On  page  3089,  in  the  first  column, 
in  the  table,  under  the  heading  Total 
recovered  materials  content  (%),  in  the 
fifth  line,  above  the  number  "100"  add 
"25-30". 

(FR  Doc.  CO-1068  Filed  2-4-00;  8:45  am] 
BILLJNG  CODE  1506-01-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  412,  413,  483,  and  485 

[HCFA-1053-CN2] 

RIN  0938-AJ50 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  2000 
Rates;  Corrections 

Correction 

In  rule  document  00-126  beginning 
on  page  1817  in  the  issue  of  Wednesday, 
January  12,  2000  make  the  following 
corrections: 

On  page  1822,  in  the  table: 

a.  In  the  18th  entry,  the  "GAP"  listing 
should  read  1.1301. 

b.  In  the  19th  entry,  the  "Wage  Index" 
and  "GAP"  listings  should  respectively 
read  "1.3784"and  "1.2458". 

[FR  Doc.  CO-126  Filed  2-4-99;  8:45  am] 
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Federal  Aviation  Administration 


14  CFR  Part  9 


[Docket  No.  FA^-1 999-5925;  Amdt.  No.  91- 
261] 

RIN2120-AG82 

Reduced  Vertl^l  Separation  Minimum 
(RVSM) 


AGENCY:  Federal 
Administratioi 
ACnON:  Final 


rile. 


SUMMARY:  This 
airspace  where 


Aviation 
(FAA),  DOT. 


final  rule  amends  the 
Reduced  Vertical 
Separation  Mir  imum  (RVSM)  may  be 
applied  to  incli  ide  Pacific  oceanic 
airspace.  RVSN  [  is  the  reduction  of  the 
vertical  separation  of  aircraft  ft'om  2,000 
feet  to  1,000  feet  at  flight  levels  (FLs) 
between  FL  290  (29,000  feet)  and  FL  410 
(41.000  feet).  IwSM  is  applied  only 
between  aircra^  that  meet  stringent 
altimeter  and  ajutopilot  performance 
requirements.  llVSM  is  currently 
applied  only  in  North  Atlantic  (NAT) 
Minimiun  Navigation  Performance 
Specifications  JMNPS)  airspace.  The 
introduction  ol  RVSM  in  Pacific  oceanic 
airspace  will  make  more  fuel  and  time 
efficient  flight  levels  and  tracks 
available  to  operators.  RVSM  will  also 
enhance  airspace  capacity  in  the  Pacific. 
In  North  Atlantic  airspace,  RVSM  has 
been  shown  to  gnaintain  in  acceptable 
level  of  safety  ^ince  March  1997. 
EFFECTIVE  DATB  February  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Grimes,  Flight  Technologies  and 
Procedures  Di\tision,  FUght  Standards 
Service,  AFS— iOO,  Federal  Aviation 
Administration,  600  Independence 
Avenue,  SW.,  Washington.  DC  20591, 
telephone  (202)  267-3734. 
SUPPLEMENTARY  INFORMATION: 

Availability  oflFinal  Rules 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
service  (teleph  me:  (703)  321-3339)  or 
the  Govemmei  t  Printing  Office's  (GPO) 
electronic  bulli  itin  board  service 
(telephone:  (20i2)  512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  htip://www. faa.gov/avr/ 
arm/nprm/nprfc.htm  or  the  GPO's  web 
page  at  http://Www.access.gpo.gov/nara 
for  access  to  recently  published 
rulemaking  documents. 

Any  person  may  obtciin  a  copy  of  this 
final  rule  by  si|bmitting  a  request  to  the 
Federal  Aviatidn  Administration,  Office 


of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  futiu«  rulemaking 
actions  should  request  from  the  above 
office  a  copy  of  Advisory  Circular  No. 
1 1-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  procedure. 

Background 

This  final  rule  is  based  on  Notice  of 
Proposed  Rulemaking  (NPRM)  No.  99- 
15  published  in  the  Federal  Register  on 
July  8. 1999  (64  FR  37018)  as  amended 
by  correction  that  was  published  in  the 
Federal  Register  on  July  28,  1999  (64  FR 
40791).  That  proposed  rule  proposed  to 
amend  14  CFR  Part  91  Appendix  G, 
Operations  within  Airspace  Designated 
as  Reduced  Vertical  Separation 
Minimum  (RVSM)  Airspace. 

A  final  rule  is  published  in  the 
Federal  Register  at  least  30  days  before 
the  effective  date  unless  it  is  determined 
that  good  cause  exists  to  provide  an 
effective  date  that  is  less  than  30  days 
after  publication.  This  final  rule  will  be 
effective  less  than  30  days  after 
publication  to  meet  the  implementation 
date  agreed  to  by  the  International  Civil 
Aviation  Organization  (ICAO)  Pacific 
RVSM  Implementation  Task  Force.  The 
Flight  Information  Regions  (FIRs)  and 
aircraft  associated  widi  specific  oceanic 
airspace  have  plaimed  to  implement 
RVSM  in  the  Pacific  on  the  effective 
date. 

Statement  of  the  Problem 

Air  traffic  on  Pacific  routes  between 
the  U.S.  and  Asia  has  increased  steadily 
in  the  past  few  years  and  is  projected  to 
continue  to  increase.  The  North  Pacific 
Track  System  (NOPAC)  is  the  densest 
oceanic  traffic  area  in  the  Pacific. 
Between  1994  and  1998,  the  annual 
traffic  count  on  the  NOPAC  increased 
from  42,305  to  60.772  flights  which 
represents  an  increase  of  44  percent. 
The  FAA  Aviation  Forecast  for  Fiscal 
Years  1998-2010  estimates  that 
transpacific  passenger  traffic  will 
continue  to  increase  at  the  rate  of  6.6 
percent  per  year  through  2010.  Studies 
conducted  by  independent  aviation 
industry  analysts  forecast  the  Pacific 
area  to  be  the  fastest  growing  area  for 
flights  to  and  from  the  United  States. 

Unless  action  is  taken,  as  traffic 
increases,  the  opportiinity  for  aircraft  to 
fly  at  fuel-efficient  altitudes  and  tracks 
will  be  significantly  diminished.  In 
addition,  air  traffic  service  providers 
may  not  be  able  to  accommodate  greater 


numbers  of  aircraft  in  the  airspace 
without  invoking  restrictions  that  can 
result  in  traffic  delays  and  fuel 
penalties. 

RVSM  alleviates  the  limitation  on  air 
traffic  management  at  high  altitudes 
imposed  by  the  conventional  2.000-foot 
vertical  separation  standard.  Increasing 
the  number  of  FLs  available  in  the 
Pacific  region  is  projected  to  achieve 
operator  benefits  similar  to  those 
achieved  in  the  NAT  (i.e.,  mitigation  of 
fuel  penalties  attributed  to  the  inability 
to  fly  optimiun  altitudes  and  tracks).  In 
the  Pacific,  the  FAA  plans  to  initially 
implement  RVSM  between  FL  290  and 
FL  390  (inclusive).  At  this  time,  traffic 
density  above  FL  390  does  not  warrant 
implementing  RVSM  at  FL  400  and  FL 
410. 

History 

The  International  Civil  Aviation 
Organization  (ICAO)  Asia  Pacific  Air 
Navigation  Planning  and 
Implementation  Regional  Group 
(APANPIRG)  develops  and  provides 
oversight  for  plans  and  policy  related  to 
air  navigation  in  the  Pacific  and  Asia. 
The  APANPIRG  established  the  Asia 
Pacific  RVSM  Task  Force  to  develop 
and  implement  RVSM  policy  and 
programs  in  the  Region.  The  Task  Force 
is  using  the  policy  and  criteria 
developed  in  other  ICAO  fonuns  to 
build  the  RVSM  program  for  the  Pacific. 
The  following  paragraphs  review  the 
RVSM  program  development  in  U.S. 
and  ICAO  fonuns. 

Rising  traffic  voliune  and  fuel  costs, 
which  made  flight  at  fuel-efficient 
altitudes  a  priority  for  operators, 
sparked  an  interest  in  the  early  1970s  in 
implementing  RVSM  above  FL  290.  In 
April  1973,  the  Air  Transport 
Association  of  America  (ATA) 
petitioned  the  FAA  for  a  rule  change  to 
reduce  the  vertical  separation  minimum 
to  1,000  feet  for  aircraft  operating  above 
FL  290.  The  petition  was  denied  in  1977 
in  part  because  (1)  aircraft  altimeters 
had  not  been  improved  sufficiently,  (2) 
improved  maintenance  and  operational 
standards  had  not  been  developed,  and 
(3)  altitude  correction  was  not  available 
in  all  aircraft.  In  addition,  the  cost  of 
modifying  nonconforming  aircraft  was 
prohibitive.  The  FAA  concluded  that 
granting  the  ATA  petition  at  that  time 
would  have  adversely  affected  safety. 
Nevertheless,  the  FAA  recognized  the 
potential  benefits  of  RVSM  under 
certain  circiunstances  and  continued  to 
review  technological  developments, 
committing  extensive  resources  to 
studying  aircraft  altitude-keeping 
performance  and  necessary  criteria  for 
safely  reducing  vertical  separation 
above  FL  290.  Data  showing  that  RVSM 
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implementation  is  technically  and 
economically  feasible  has  been 
published  in  studies  conducted 
cooperatively  in  international  forums,  as 
well  as  separately  by  the  FAA. 

Because  of  the  high  standard  of 
performance  and  equipment  required 
for  RVSM,  the  FAA  advocated  initial 
introduction  of  RVSM  in  oceanic 
airspace  where  special  navigation 
performance  standards  were  already 
required.  Special  navigation  areas 
require  high  levels  of  long-range 
navigation  precision  due  to  the 
separation  standard  applied.  RVSM 
implementation  in  such  airspace 
requires  an  increased  level  of  precision 
demanded  of  operators,  aircraft,  and 
vertical  navigation  systems. 

On  March  27,  1997,  RVSM  was 
implemented  in  one  such  special 
navigation  area  of  operation  established 
in  the  ICAO  NAT  Region,  the  NAT 
MNPS.  In  designated  NAT  MNPS 
airspace,  tracks  are  spaced  60  nautical 
miles  (NM)  apart.  Between  FLs  310  and 
390  (inclusive),  aircraft  are  separated 
vertically  by  1000  feet.  All  aircraft 
operating  in  this  airspace  must  be 
appropriately  equipped  and  capable  of 
meeting  required  lateral  navigation 
performance  standards  of  part  91, 
section  91.705  and  vertical  navigation 
performance  standards  of  part  91, 
section  91.706.  Operators  must  follow 
procedures  that  ensure  the  navigation 
standards  are  met.  Flight  crews  must 
also  be  trained  on  RVSM  policy  and 
procedures.  Each  operator,  aircraft,  and 
navigation  system  combination  must 
receive  and  maintain  authorization  to 
operate  in  the  NAT  MNPS.  The  North 
Atlantic  Systems  Planning  Group 
(NATSPG)  Central  Monitoring  Agency 
monitors  NAT  aircraft  fleet  performance 
to  ensure  that  a  safe  operating 
environment  is  maintained. 

FAA  data  indicate  that  the  altitude- 
keeping  performance  of  most  aircraft 
flying  in  oceanic  airspace  can  meet  the 
standards  for  RVSM  operations.  The 
FAA  and  ICAO  research  to  determine 
the  feasibility  of  implementing  RVSM 
included  the  following  four  efforts: 

1.  FAA  Vertical  Studies  Program.  This 
program  began  in  mid-1981,  with  the 
objectives  of  collecting  and  analyzing 
data  on  aircraft  performance  in 
maintaining  assigned  altitude, 
developing  program  requirements  to 
reduce  vertical  separation,  and 
providing  technical  and  operational 
representation  on  the  various  working 
groups  studying  the  issue  outside  the 
FAA. 

2.  RTCA  Special  Committee  (SC)-150. 
RTCA,  bic,  (formerly  Radio  Technical 
Commission  for  Aeronautics)  is  an 
industry  organization  in  Washington, 


DC,  that  addresses  aviation  technical 
requirements  and  concepts  and 
produces  recommended  standards. 
When  the  FAA  hosted  a  public  meeting 
in  early  1982  on  vertical  separation,  it 
was  recommended  that  RTCA  be  the 
forum  for  development  of  minimum 
system  performance  standards  for 
RVSM.  RTCA  SC-150  was  formed  in 
March  1982  to  develop  minimum 
system  performance  requirements, 
identify  required  improvements  to 
aircraft  equipment  and  changes  to 
operational  procediures,  and  assess  the 
impact  of  the  requirements  on  the 
aviation  community.  SC-150  served  as 
the  focal  point  for  the  study  and 
development  of  RVSM  criteria  and 
programs  in  the  United  States  fi-om  1982 
to  1987,  including  analysis  of  the  results 
of  the  FAA  Vertical  Studies  Program. 

3.  ICAO  Review  of  the  General 
Concept  of  Separation  Panel  (RGCSP). 
In  1987,  the  FAA  concentrated  its 
resources  for  the  development  of  RVSM 
programs  in  the  ICAO  RGCSP.  The  U.S. 
delegation  to  the  ICAO  RGCSP  used  the 
material  developed  by  SC-150  as  the 
foundation  for  U.S.  positions  and  plans 
on  RVSM  criteria  and  programs.  The 
panel's  major  conclusions  were: 

•  RVSM  is  technically  feasible 
without  imposing  unreasonably 
demanding  technical  requirements  on 
the  equipment. 

•  RVSM  provides  significant  benefits 
in  terms  of  economy  and  en  route 
airspace  capacity. 

•  Implementation  of  RVSM  on  either 
a  regional  or  global  basis  requires  sound 
operational  judgment  supported  by  an 
assessment  of  system  performance  based 
on:  aircraft  altitude-keeping  capability, 
operational  considerations,  system 
performance  monitoring,  and  risk 
assessment. 

4.  NATSPG  and  the  NATSPG  Vertical 
Separation  Implementation  Group 
(VSIG). 

The  NATSPG  Task  Force  was 
established  in  1988  to  identify  the 
requirements  to  be  met  by  the  future 
NAT  Region  air  traffic  services  system; 
to  design  the  fi-amework  for  the  NAT 
airspace  system  concept;  and  to  prepare 
a  general  plan  for  the  phased 
introduction  of  the  elements  of  the 
concept.  The  objective  of  this  effort  was 
to  permit  significant  increases  in 
airspace  capacity  and  improvements  in 
flight  economy.  At  the  meeting  of  the 
NATSPG  in  June  1991,  all  of  the  NAT 
air  traffic  service  provider  States,  as 
well  as  the  International  Air  Transport 
Association  (LATA)  and  International 
Federation  of  Airline  Pilots  Association 
(IFALPA),  endorsed  the  Future  NAT  Air 
Traffic  Services  System  Concept 
Description  developed  by  the  NATSPG 


Task  Force.  With  regard  to  the 
implementation  of  RVSM,  the  Concept 
Description  concludes  that  priority  must 
be  given  to  implementation  of  this 
measure  as  it  is  believed  to  be 
achievable  within  the  early  part  of  the 
concept  time  frame.  The  NATSPG's 
initial  goal  was  to  implement  RVSM 
between  1996  and  1997.  To  meet  this 
goal,  the  NATSPG  established  the  VSIG 
in  June  1991  to  take  the  necessary 
actions  to  implement  RVSM  in  the  NAT. 
These  actions  included: 

•  Developing  programs  and 
documents  to  approve  aircraft  and 
operators  for  conducting  flight  in  the 
RVSM  environment  and  to  address  all 
issues  related  to  aircraft  airworthiness, 
maintenance,  and  operations.  The  group 
has  produced  guidance  material  for 
aircraft  and  operator  approval  that  ICAO 
has  distributed  to  civil  aviation 
authorities  and  NAT  users.  Also,  ICAO 
has  plaimed  that  the  guidance  material 
be  incorporated  in  the  approval  process 
established  by  the  States. 

•  Developing  the  system  for 
monitoring  aircraft  altitude-keeping 
performance.  This  system  is  used  to 
observe  aircraft  performance  in  the 
vertical  plane  to  determine  that  the 
approval  process  is  uniformly  effective 
and  that  the  RVSM  airspace  system  is 
safe. 

•  Evaluating  and  developing  ATC 
procedures  for  RVSM,  conducting 
simulation  studies  to  asst -j  the  effect  of 
RVSM  on  ATC,  and  developing 
documents  to  address  ATC  issues. 

The  ICAO  Limited  NAT  Regional  Air 
Navigation  Meeting  held  in  Portugal  in 
November  1992  endorsed  the  NATSPG 
RVSM  implementation  program.  At  that 
meeting,  it  was  concluded  that  RVSM 
implementation  should  be  pursued.  The 
FA_A  concurred  with  the  conclusions  of 
the  NATSPG  on  RVSM  implementaUon. 

Reference  Material 

The  FAA  and  other  organizations 
developing  RVSM  requirements  have 
produced  a  number  of  studies  and  reports. 
The  FAA  used  the  following  documents  in 
the  development  of  this  amendment: 

•  Summary  Report  of  United  States 
Studies  on  1  .OOO-Foot  Vertical  Reparation 
Above  Flight  Level  290  (FAA,  July  1988). 

•  Initial  Report  on  Minimum  System 
Performance  Standards  for  1 .000-Foot 
Vertical  Separation  Above  Flight  Level  290 
(RTCA  SC-150,  November  1984):  the  report 
provides  information  on  the  methodology  for 
evaluating  safely,  factors  influencing  vertical 
separation,  and  strawman  system 
performance  standards. 

•  Minimum  System  Performance 
Standards  for  1  .OOO-Foot  Vertical  Separation 
Above  Flight  Level  290  (Draf)  7.  RTCA. 
August  1990);  the  FAA  concurred  with  the 
material  developed  by  RTCA  SC-150. 
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ICAO  representative  fi-om  the  Asia/ 
Pacific  Regional  Office.  The  Task  Force 
has  three  standing  sub-groups:  The  Air 
Traffic  Operations  Group,  the  Aircraft 
Operations  and  Airworthiness  Group 
and  the  Safety  and  Monitoring  Group. 
The  working  groups  are  chaired  by  FAA 
air  traffic  and  flight  standards 
specialists.  The  Task  Force  includes 
representatives  from  Asia  and  Pacific 
civil  aviation  authorities,  operators  and 
the  pilot  and  air  traffic  controller 
associations.  The  Task  Force  meets  at 
approximately  quarterly  intervals  to 
develop  policy  and  procedure 
documents  and  to  progress 
implementation  tasks. 

Discussion  of  Comments 

The  FAA  received  comments  on  the 
proposed  nde  from  the  following  6 
organizations: 

(1)  The  Air  Traffic  Control 
Association  (ATCA) 

(2)  United  Airlines  (UAL) 

(3)  The  Department  of  Defense  (DOD) 

(4)  The  National  Business  Aviction 
Association,  Inc.  (NBAA) 

(5)  The  Hagadone  Corporation 

(6)  The  Independent  Pilots 
Association  (IP A) 

Detailed  Discussion  of  Comments  and 
Disposition 

ATCA  Comments.  ATCA  states  that  it 
concurs  with  the  proposed  rule  to 
implement  RVSM  in  Pacific  oceanic 
airspace.  ATCA  also  states  that  RVSM 
will  improve  Air  Traffic  Management 
(ATM)  and  accommodate  traffic  growth 
in  the  Pacific. 

UAL  Comments.  United  Airlines 
(UAL)  commented  that  it  has  no 
technical  objections  to  this  NPRM.  UAL 
already  has  approval  to  operate  four 
major  aircraft  types  in  RVSM  airspace 
and  anticipates  no  difficulties  in 
obtaining  RVSM  approval  for  three 
other  aircraft  types  prior  to  the  February 
24,  2000  implementation  date.  UAL 
supports  the  initial  requirement  for 
operators  to  monitor  the  altitude- 
keeping  performance  of  two  aircraft  per 
fleet  type,  however  it  objects  to  the 
potential  for  a  long  term  monitoring 
requirement. 

FAA  Response.  Since  the  initial 
implementation  of  RVSM  in  March 
1997,  operator  monitoring  requirements 
have  been  systematically  reduced  as 
aircraft  altitude-keeping  performance 
data  has  been  accumulated.  FAA 
specialists  are  ciuxently  working  with 
the  airlines  on  the  ICAO  Asia  Pacific 
RVSM  Implementation  Task  Force  to 
develop  a  post-implementation  aircraft 
monitoring  program  that  will 
accumulate  enough  data  and 
information  to  show  that  RVSM 


operations  remain  safe.  UAL  is 
represented  on  that  group  and  the  FAA 
will  continue  to  seek  UAL's  input  and 
consider  its  arguments. 

DOD  Comments.  DOD  conciurs,  in 
principal,  with  the  NPRM.  It  requests, 
however,  that  the  FAA  acknowledge 
and  specific  wording  agreed  to  in  recent 
meetings  on  the  procedure  for  handling 
aircraft  that  are  not  RVSM  compliant. 

FAA  Response.  The  FAA  is  adopting 
the  wording  on  this  issue  that  DOD 
cited  in  its  comment.  The  FAA  and  the 
other  Pacific  Air  Traffic  Service 
Providers  are  adopting  the  following 
policy:  "Aircraft  that  are  not  RVSM 
compliant  (e.g.,  State  aircraft,  ferry  and 
maintenance  flights)  will  only  be 
cleared  to  operate  between  FL  290  and 
390  (inclusive)  after  coordination  with 
the  first  and  notification  given  to 
subsequent  oceanic  centers.  Notification 
constitutes  approval." 

NBAA  Comments.  First,  the  NBAA 
states  that  RVSM  is  currently 
implemented  only  between  FLs  310-390 
(inclusive)  in  the  North  Atlantic  (NAT) 
and  in  portions  of  Canadian  airspace. 
(Note:  Canada  only  applies  RVSM  in 
designated  transition  airspace  where 
aircraft  transition  between  conventional 
and  reduced  vertical  separation).  NBAA 
requests  that  Pacific  RVSM  altitudes  be 
made  consistent  with  RVSM  altitudes  in 
the  NAT  and  Canada.  Second,  NBAA 
states  that  general  aviation  aircraft 
manufactvuers  will  not  be  able  to 
publish  approved  RVSM  Service 
Bidletins  (SBs)  for  certain  aircraft  types 
by  the  February  24,  2000 
implementation  date.  NBAA  states  that 
efforts  must  be  made  to  accommodate 
such  aircraft  on  a  case  by  case  basis  for 
a  designated  period  of  time  to  allow 
manufactiu-ers  enough  time  to  publish 
SBs. 

FAA  Response.  (1)  Consistency  of 
RVSM  Implementation.  14  CFR  91, 
Appendix  G,  Section  1  defines  RVSM 
airspace  as  airspace  between  FL  290-FL 
410  (inclusive)  where  1,000-foot  vertical 
separation  is  applied.  Air  Traffic  Service 
Providers  (ATSP)  have  elected  to 
implement  RVSM  in  phases.  In  October 
1998,  the  NAT  ATSP  implemented 
RVSM  between  FL  310-FL  390 
(inclusive).  The  planned  initial 
implementation  of  Pacific  RVSM  will  be 
FL  290-FL  390  (inclusive).  The  Pacific 
ATSP  have  published  these  FLs  in 
NOTAMS  and  Aeronautical  Information 
Publications.  The  FAA  has  provided 
adequate  information  to  the  operators 
and  does  not  consider  the  applying 
RVSM  to  different  FL  stratiun  in  the 
NAT  and  Pacific  as  a  significant  safety 
or  training  issue. 

(2)  Accommodation  of  Unapproved 
Aircraft  in  Pacific  RVSM  Airspace. 
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NBAA  states  that  aircraft  manufacturer 
engineering  packages  may  not  be 
available  for  the  February  24,  2000 
implementation  for  1 ,000  business  jet. 
airframes.  The  FAA  has  the  following 
comments: 

(a)  Prior  Notification.  The  FAA 
believes  it  has  given  the  operator 
commimity  adequate  time  to  prepare  for 
Pacific  RVSM  implementation  and  has 
made  extensive  efforts  to  keep  it 
informed  on  the  progress  of 
implementation  plans,  hi  January  1998, 
the  ICAO  Pacific  RVSM  Implementation 
Task  Force  identified  February  2000  as 
the  target  date  for  Pacific  RVSM 
implementation.  Since  that  time,  FAA 
representatives  have  briefed  the  target 
Pacific  implementation  date  at  user 
fonuns  such  as  the  NBAA  International 
Operations  Conference  and  the  Pacific 
Oceanic  Working  Group.  In  February 
1999,  the  FAA  published  an 
International  NOT  AM  announcing  the 
RVSM  implementation  target  date  of 
February  2000  for  Oakland  and 
Anchorage  Oceanic  airspace.  Also, 
RVSM  has  been  implemented  for  the 
past  two  and  a  half  years  in  North 
Atlantic  airspace.  It  was  implemented 
there  between  FL  330-FL  370 
(inclusive)  in  March  1997  and  expanded 
to  FL  310-FL  390  (inclusive)  in  October 
1998.  The  operators  and  aircndt 
manufactiu-ers  have  been  well  informed 
of  the  planned  expansion  of  RVSM  to 
other  airspace. 

(b)  Non-group  Approval  Option. 
Operators  have  the  option  of  having 
their  aircraft  approved  as  a  non-group 
aircraft  if  an  aircraft  manufacturer  does 
not  develop  a  group  approval  process. 
Although  this  is  a  more  expensive 
process,  certain  operators  have  used  it 
successfully  to  gain  RVSM  approval  for 
their  aircraft.  This  option  is  available  to 
the  business  aviation  community. 

(c)  Number  of  Airframes  Affected. 
NBAA  states  that  1,000  business  jet 
airframes  could  be  non-compliant  on 
the  24  February  2000  Pacific  RVSM 
implementation  date.  The  FAA  estimate 
is  that  700  airframes  could  be  affected, 
but  this  figure  represents  all  airframes  in 
the  fleet.  Not  all  of  these  airframes 
actually  conduct  operations  in  Pacific 
oceanic  airspace. 

(d)  Percentage  of  Flights  Affected.  The 
majority  of  operators  that  v«ll  be 
prepared  for  RVSM  implementation 
should  not  be  denied  the  benefits  of 
RVSM  because  a  small  percentage  of 
operators  are  not  yet  prepared.  One 
percent  (1.0%)  of  flights  in  Pacific 
oceanic  airspace  are  conducted  by 
business  aviation.  Airworthiness 
dociunents  [e.g.,  Aircraft  Service 
Changes,  Service  Bulletins)  that  detail 
the  requirements  for  RVSM  aircraft 


approval  are  available  for  the  majority  of 
aircraft  types  including  the  major 
business  jet  types.  The  percentage  of 
flights  conducted  by  aircraft  for  which 
RVSM  airworthiness  documents  are  not 
forecast  to  be  available  by  February 
2000  is  0.16  per  cent.  This  situation  will 
not  affect  99.84  percent  of  flights. 

(e)  Accommodation  of  Unapproved 
Aircraft:  Effect  on  Controller  Workload. 
RVSM  has  been  implemented  as 
exclusionary  airspace.  That  is,  aircraft 
operating  in  RVSM  designated  areas  at 
designated  FLs  are  normally  required  to 
be  RVSM  approved.  The  flight  of 
unapproved  aircraft  is  only  allowed  on 
an  infrequent  basis,  if  the  operator 
coordinates  the  operation  with  ATC 
prior  to  the  flight  and  ATC  can 
accommodate  them  in  accordance  with 
CFR  Part  91 ,  Appendix  G,  Section  5.  By 
standardizing  RVSM  approval  in  a  given 
airspace,  air  traffic  controllers  can  apply 
one  aircraft  separation  standard  to  the 
vast  majority  of  aircraft  operating  in  that 
airspace. 

Note:  Pacific  ATSP  have  made  provisions 
for  infrequent  flight  of  non-compliant  aircraft 
such  as  State  aircraft  and  maintenance  and 
humanitarian  flights. 

If,  on  a  reguiar basis,  controllers  are 
required  to  apply  1,000-foot  vertical 
separation  to  certain  aircraft  and  2,000- 
foot  vertical  separation  to  others,  the 
operation  of  the  airspace  becomes  more 
complex  and  there  is  a  negative  effect 
on  air  traffic  management  and  on 
controller  workload.  Additionally, 
service  to  RVSM-approved  aircrait 
would  be  significantly  diminished  if 
unapproved  aircraft  were 
accommodated  in  RVSM  airspace  on 
other  than  rare  occasions,  such  as  those 
stated  above.  It  should  be  noted  that  the 
application  of  RVSM  in  the  North 
Atlantic  is  also  exclusionary  and  the 
same  provisions  for  limited 
accommodation  of  unapproved  aircraft 
are  applied. 

(f)  Concluding  Comment.  For  the 
reasons  cited  above,  the  FAA  has 
determined  that  in  RVSM  airspace  it 
will  accommodate  only  the  infrequent 
flight  of  unapproved  aircraft  for 
maintenance,  humcinitarian  and  State 
aircraft  flights. 

The  Hagadone  Corporation 
Comments.  The  Hagadone  Corporation 
states  that  the  FAA  has  not  approved  an 
aircraft  modification  kit  to  enable 
Gulfstream  n  (Gil)  aircraft  to  comply 
with  the  requirements  for  RVSM.  The 
Hagadone  Corporation  requests  one  of 
three  options  for  RVSM  implementation 
on  the  Hawaii  routes.  One  option  would 
be  to  limit  the  upper  RVSM  altitude  to 
FL  370  on  all  or  some  of  the  routes  from 
the  West  Coast  of  the  U.S.  to  Hawaii. 


The  second  option  would  be  to  delay 
the  implementation  on  these  routes.  The 
third  option  would  be  that  Oakland 
Oceanic,  with  prior  notice,  would 
provide  2,000-foot  separation  for  non- 
RVSM  aircraft  for  these  routes. 

FAA  Response.  First,  Hagadone  states 
that  the  FAA  has  not  approved  an 
RVSM  aircraft  modification  kit  for  the 
en  aircraft.  The  FAA  has  approved 
aircraft  engineering  packages  for  aircraft 
for  which  it  has  received  adequate 
justifying  data.  The  FAA  has  approved 
Aircraft  Service  Change  (ASC)  499 
(effective  September  27,  1999)  for  a 
group  of  20  Gil  aircraft  equipped  with 
the  Honeywell  SPZ-800  autopilot.  Also, 
ASC  498  that  addresses  a  group  of  184 
Gil  aircraft  equipped  with  the 
Honeywell  SP-50  autopilot  is  expected 
to  be  released  in  the  1st  quarter  of  2000. 
In  addition,  ASC  505  that  addresses  a 
group  of  1 1  GCB  aircraft  equipped  with 
the  Honeywell  SPZ-800  autopilot  and 
ASC  504  that  addresses  a  group  of  31 
GIIB  equipped  with  the  Honeywell  SP- 
50  autopilot  is  expected  to  be  released 
in  the  2nd  quarter  of  2000. 

Second,  Hagadone  suggests  three 
options  for  RVSM  implementation  on 
the  Hawaii  routes. 

Option  1:  Limit  the  ceiling  of  RVSM 
airspace  to  FL  370.  This  option  has  not 
been  accepted.  The  planned  ceiling  is 
FL  390.  The  small  percentage  of  flights 
affected  (0.16%)  does  not  warrant 
limiting  the  RVSM  ceiling  for  the  large 
majority  of  aircraft  that  will  be 
compliant. 

Option  2:  Delay  RVSM 
implementation  on  the  West  Coak  to 
Hawaii  routes.  This  option  has  not  been 
accepted.  The  vast  majority  of  operators 
and  aircraft  will  be  ready  for  RVSM  on 
24  February  2000.  These  operators 
should  not  be  denied  the  benefits  of 
RVSM  because  a  small  minority  will  not 
be  ready. 

Option  3:  Following  prior  notification 
from  the  operator,  Oakland  Oceanic  to 
provide  conventional  2.000-foot  vertical 
separation  to  non-compliant  aircraft. 
This  option  has  not  been  accepted.  As 
noted  in  the  response  to  the  NBAA 
comments,  this  option  affects  airspace 
complexity  and  controller  workload  and 
negatively  impacts  service  to  approved 
users. 

IPA  Comments.  IPA  believes  that 
Traffic  Alert  and  Collision  Avoidance 
System  (TCAS)  must  be  required 
equipment  for  the  introduction  of  RVSM 
into  Pacific  oceanic  airspace. 

Note:  RVSM  has  been  implemented  since 
March  1997  in  North  Atlantic  oceanic 
airspace.  IPA  does  not  recommend  that 
Section  91.706  and  Appendix  G  be  revised  to 
require  aircraft  operating  in  NAT  RVSM 
airspace  to  equip  with  TCAS. 
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IPA  believea  that  the  introduction  of 
RVSM  into  Pacific  oceanic  airspace  will 
increase  the  p^bability  of  accidents 

lat  TCAS  will  provide  a 


occurring  and  | 
safety  net. 

FAA  Respor 
Equipage  Reqv 
Approval.  Pa 
Appendix  G  di 


■jse.  (1)  Part  91  Aircraft 
aments  for  RVSM 

1 91  Section  91.706  and 
not  require  TCAS 
equipage  for  aircraft  approval  for  RVSM 
operations.  1  .(^-foot  vertical 
separation  hasjbeen  applied  up  to  flight 
level  290  sinci  the  early  1960s  without 
special  aircraft  equipage  or  performance 
requirements.  RVSM  programs  enable 
the  use  of  1  ,odo-foot  vertical  separation 
between  FL  290-410  (inclusive).  Section 
91.706  and  Appendix  G  require  that  for 
an  aircraft  to  be  approved  for  RVSM 
operations,  th»  aircraft  altimetry 
systems,  automatic  altitude-keeping 
devices  and  altitude  alerters  must  meet 
stringent  performance  requirements  and 
also  be  equipped  with  a  transponder. 
Aircraft  equipage  and  performance 
requirements  '  vere  developed  in  the 
ICAO  Review  af  the  General  Concept  of 
Separation  Pakel  (RGCSP)  and 
published  in  I IIAO  Dociunent  9574  in 
1992.  Section  31.706  and  Appendix  G 
reflect  the  IC/  O  requirements. 

(2)  North  Al  lantic  RVSM  Experience. 
RVSM  has  bet  n  applied  successfully 
since  March  1 397  in  North  Atlantic 
oceanic  airspa  ce.  NAT  airspace  has  the 
highest  traffic  density  of  any  oceanic 
airspace  in  th»  world.  Between  900  to 
1100  flights  aie  conducted  each  day  in 
the  RVSM  airs  pace  of  the  North 
AUantic.  By  ci  )ntrast,  the  busiest  route 
system  in  the  'acific  is  the  North  Pacific 
Route  System  (NOPAC)  where 
approximatel]  175  flights  are  conducted 
each  day.  In  a  idition,  approximately 
440  flights  opi  srate  per  day  in  the  entire 
Pacific. 

(3)  Applicability  of  IPA  Comments  to 
TCAS  Rulemaking.  The  FAA  believes 
that  the  EPA  ci  jmments  relate  more 
specifically  to  the  benefits  of  TCAS  as 
a  safety  net  in  general  operations  and 
are  more  applicable  to  the  rulemaking 
related  specifically  to  TCAS  equipage 
requirements.  The  FAA  does  not  believe 
that  the  IPA  n  (commendation  for  TCAS 
equipage  related  specifically  to  the 
expansion  of  i  ,000- foot  vertical 
separation  above  FL  290.  IPA  cited 
several  incide  nts  where  TCAS  could 
have  or  did  cdntribute  to  the  prevention 
of  an  accideni .  None  of  these  incidents 
occurred  in  ai  rspace  where  RVSM  is 
applied  and  n  lany  of  them  occurred 
below  FL  290 

(4)  Current  Projects  Related  to  TCAS 
Equipage  Requirements.  There  are 
efforts  under  way  in  the  United  States 
to  revise  the  ( xisting  regulations  related 
to  TCAS  equi  jage.  Also,  ICAO  has  now 


published  Standards  and  Recommended 
Practices  (SARPS)  addressing  TCAS 
equipage.  The  status  of  these  efforts  is 
as  follows: 

(a)  Revision  of  Regulations  Related  to 
TCAS  Equipage.  In  response  to  the  IPA 
petition  for  rulemaking,  the  FAA  is 
developing  an  NPRM.  The  FAA  believes 
that  the  IPA  conunents  are  more 
applicable  to  this  effort  than  to  RVSM 
rulemaking. 

(b)  ICAO  Annex  6  (Operation  of 
Aircraft):  Part  I  (International 
Commercial  Air  Transport  Aeroplanes) 
and  Part  II  (International  General 
Aviation  Aeroplanes).  ICAO  has 
published  standards  intended  to  expand 
equipage  with  collision  avoidance 
systems  and  transponders.  In  November 
1998,  Annex  6  Part  1  was  amended  to 
state  that  by  January  1,  2003,  aircraft  in 
excess  of  15,000  kg  (33,000  pounds) 
takeoff  weight  or  authorized  to  carry 
more  than  30  passengers  shall  be 
equipped  with  an  airborne  collision 
avoidance  system  (ACAS  11)  and  by 
January  1,  2005,  aircraft  in  excess  of 
5,700  kg  (12,500  pounds)  take  off  weight 
or  authorized  to  carry  more  than  19 
passengers  shall  be  equipped  with 
ACAS  II.  In  addition.  Annex  6  Part  11 
paragraph  6.13  now  states  that  by 
January  1,  2003,  imless  exempted  by 
appropriate  authorities,  all  aeroplanes 
shall  be  equipped  with  a  pressure- 
altitude  reporting  transponder  that 
operates  in  accordance  with  Annex  10, 
Volume  rv.  A  note  also  states  that  this 
provision  is  intended  to  support  the 
effectiveness  of  ACAS. 

Summary  of  Specific  IPA  Issues 

(1)  Non-concur  Due  to  Unacceptable 
Risk.  IPA  states  that  it  has  no  objection, 
in  principal,  to  the  concept  of  reducing 
vertical  separation  if  safety  is  not 
compromised.  IPA,  however,  opposes 
this  rule  because  the  FAA  does  not 
mandate  that  all  transport  category 
aircraft  operating  in  RVSM  airspace 
must  be  equipped  with  an  operational 
Traffic  Alert  and  Collision  Avoidance 
'System  (TCAS).  Without  a  TCAS 
requirement,  IPA  belieyes  that  RVSM 
poses  unacceptable  risks  to  safety. 

(2)  Applicaoility  of  Collision  Risk 
Modeling  to  Operational  Safety.  IPA 
questions  the  FAA  statement  that  "all 
factors  have  been  assessed"  in 
developing  the  safety  goals  for  RVSM. 
They  question  the  FAA  statement  that 
the  Target  Level  of  Safety  of  5  accidents 
in  1  billion  flight  hours  leads  to  a 
theoretical  calendar  year  interval 
between  accidents  in  RVSM  airspace  of 
322  years. 

(3)  Need  for  Safety  Net.  IPA  argues 
that  RVSM  will  lead  to  higher  density 
traffic  in  airspace  where  it  is  applied 


and  that  will  increase  the  risk  of 
collision.  IPA  believes  that  TCAS  is 
required  to  provide  a  safety  net. 

(4)  Pilot  &Tor;  Mis-setting  Altimeters. 
IPA  states  that  mis-set  altimeters  in  an 
RVSM  environment  will  pose  a  threat  to 
safety.  They  are  particularly  concerned 
about  aircraft  operating  to  and  from 
Russian  and  Chinese  airspace  where 
metric  altitudes  are  used  and  operating 
from  Alaska  and  Canada  where 
extremely  low  altimeter  settings  can  be 
encoimtered. 

(5)  Review  of  TCAS  Saves.  IPA  cites 
a  number  of  incidents  or  accidents  both 
below  and  above  FL  290  where  TCAS 
coidd  have  or  did  contribute  to  the 
prevention  of  a  collision. 


FAA  Response  to  IPA  Issues 

(1)  Unacceptable  Risk  Posed  by  RVSM 
hnplementation  Without  TCAS.  RVSM 
has  been  applied  successfully  in  the 
NAT  for  2.5  years.  1,000-foot  vertical 
separation  has  been  applied  below  FL 
290  in  both  oceanic  and  continental 
airspace  for  approximately  35  years. 
TCAS  has  not  been  specifically  required 
for  the  application  of  1 ,000  foot-vertical 
separation  in  these  environments. 
Instead,  TCAS  equipage  is  required  by 
operational  rules  in  part  121,  125, 129, 
and  135. 

Although  TCAS  is  not  specifically 
required  for  RVSM  aircraft  approval,  a 
large  percent  of  oceanic  operations  are 
already  conducted  by  aircraft  that  are 
TCAS  equipped.  Because  14  CFR  parts 
121,  125, 129,  and  135  require  TCAS 
equipage  of  airplanes  with  passenger 
seat  configurations  of  up  to  30  seats, 
approximately  90  percent  of  flights  in 
Pacific  Oceanic  airspace  are  conducted 
by  TCAS  equipped  aircraft.  - 

llie  United  States  was  the  first  State 
to  require  TCAS  equipage.  The  FAA 
recognizes  the  benefits  to  operational 
safety  provided  by  TCAS,  however  it 
does  not  believe  that  the  requirement  for 
TCAS  equipage  is  related  to  the  RVSM 
standard.  TCAS  equipage  requirements 
are,  therefore,  published  in  separate 
regulations. 

The  primary  threat  to  safety  in  the 
vertical  plane  both  prior  to  and  after 
RVSM  implementation  has  been  bom 
human  errors  such  as  the  pilot  failing  to 
level  at  the  assigned  FL.  (These  are 
referred  to  hereafter  as  operational 
errors).  These  types  of  errors  can  occvu 
in  airspace  where  2, 000- foot  vertical 
separation  is  applied  as  well  as  those 
where  a  1 ,000-foot  vertical  separation  is 
applied.  Recognizing  the  TCAS  safety 
benefit  when  such  errors  occiu,  as  noted 
previously,  ICAO  has  already  published 
SARPs  to  expand  TCAS  equipage  and 
the  FAA  published  rules  requiring 
TCAS  equipage.  Also,  as  noted,  the  FAA 
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is  developing  an  NPRM  in  response  to 
the  IPA  petition  for  additional 
nilemaking  related  to  TCAS  equipage 
requirements. 

Operational  errors  are  also  being 
addressed  by  RVSM  implementation 
groups.  Airspace  monitoring 
organizations  have  been  established  in 
both  the  North  Atlantic  and  the  Pacific, 
(in  the  Pacific,  the  organization  is  the 
Asia/Pacific  Approvals  Registry  and 
Monitoring  Organization  (APAKMO). 
One  of  the  stated  responsibilities  of  the 
monitoring  organizations  is  to  track 
operational  errors,  analyze  their  effect 
on  risk  in  the  airspace  and  to  administer 
the  effort  to  ensure  operator  compliance 
with  RVSM  requirements.  The 
APARMO  will  track  civil  aviation 
authority  investigation  of  operational 
errors  and  coordinate  measures  to 
mitigate  the  occiurence. 

The  safety  of  RVSM  is  based  on 
standardized  aircraft  equipage  and 
performance  and  pilot  and  controller 
procedures  related  to  altitude  keeping. 
Monitoring  of  the  altitude-keeping 
performance  of  RVSM  approved  aircraft 
in  the  NAT  has  shown  that  aircraft 
maintain  FL  better  than  that  required  for 
airspace  system  safety.  The  ICAO 
Altimetry  System  Error  (ASE) 
requirements  are  for  mean  ASE  not  to 
exceed  80  feet  and  the  mean  plus  3 
standard  deviations  of  ASE  not  to 
exceed  245  feet.  The  mean  ASE 
observed  in  the  NAT  aircraft  population 
is  -  4  feet  and  the  mean  plus  3  standard 
deviations  observed  is  150  feet. 

(2)  Applicability  of  Collision  Risk 
Modeling  (CRM)  to  Operational  Safety. 
CRM  is  an  ICAO  recognized  tool  that  is 
used  to  analyze  traffic  density,  aircraft 
altitude-keeping  and  hiunan  errors.  It  is 
used  to  establish  aircraft  performance 
requirements  as  well  as  to  establish 
limits  on  the  frequency  of  large  errors. 
It  provides  a  statistical  probability  of  an 
accident  occurring.  The  Target  Level  of 
Safety  (TLS)  established  for  RVSM  is  a 
theoretical  2.5  equipment  related  fatal 
accidents  in  a  billion  flight  hours.  The 
NAT  Central  Monitoring  Agency  (CMA) 
and  the  Asia/Pacific  Approvals 
Registration  and  Monitoring 
Organization  (APARMO)  are  tasked 
with  collecting  and  investigating  all 
errors  beyond  established  limits  in 
RVSM  airspace.  Both  aircraft  and 
human  errors  observed  and  reported  are 
evaluated  against  this  TLS. 

Both  ICAO  and  the  FAA  consider 
CRM  to  be  only  a  tool  to  be  used  to 
evaluate  safety  and  not  a  substitute  for 
operational  and  engineering  judgment. 
Because  of  this,  the  NAT  CMA  and 
APARMO  investigate  altitude-keeping 
errors  that  exceed  established  values 
individually  to  determine  their  cause 


and  recommend  measures  to  mitigate 
futin^  errors.  The  FAA  and  the  other 
civil  aviation  authorities  have 
established  operational  procedures  and 
policy  to  mitigate  the  occurrence  of 
errors  that  can  threaten  safety. 

(3)  Need  for  a  Safety  Net  Due  to 
Increases  in  Traffic  Density.  As  noted 
previously,  a  large  percentage  of  U.S. 
aircraft  are  already  required  to  be  TCAS 
equipped  by  the  existing  regulations 
and  ICAO  has  published  SARPs  that  are 
intended  to  standardize  and  increase  the 
effectiveness  of  TCAS  operation  in 
international  airspace. 

(4)  Pilot  Error:  Mis-Setting  Altimeters. 
Setting  of  altimeters  to  29.92  when 
passing  the  transition  altitude  and  re- 
checking  for  proper  setting  when 
reaching  the  initial  cleared  FL  is 
identified  as  a  special  emphasis  item  for 
pilot  training  for  RVSM  operations.  The 
FAA  will  re-emphasize  the  importance 
of  properly  following  altimeter  setting 
procedures  for  operations  in  all  RVSM 
airspace.  The  FAA  will  emphasize  this 
to  FAA  Flight  Standards  Offices  as  well 
m  the  ICAO  Pacific  RVSM 
Implementation  Task  Force  that  is 
providing  guidance  to  the  international 
conununity  on  RVSM  policy  and 
procedures.  In  regard  to  low  altimeter 
settings,  aircraft  have  operated  for  the 
past  2.5  years  from  Canada  where  low 
altimeter  settings  are  encountered  into 
NAT  RVSM  airspace. 

(5)  Review  of  TCAS  Saves.  The  FAA 
recognizes  the  safety  net  that  TCAS 
provides.  The  FAA  agrees  that  TCAS 
plays  a  major  role  in  limiting  the 
probability  of  collision  in  the  incidents 
cited  in  Attachment  A  of  the  IPA 
comments.  However,  none  of  these 
incidents  occurred  in  RVSM  airspace 
and  most  of  them  occiured  below  FL 
290.  The  FAA  believes  this  supports  its 
position  that  TCAS  equipage  should  be 
related  to  the  existing  operational 
regulations  requiring  TCAS  and  not  to 
the  regulations  governing  RVSM 
operations. 

After  considering  the  comments 
submitted  in  response  to  the  final  rule, 
the  FAA  determined  that  no  further 
rulemaking  is  necessary. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  associated  with  this  rule 
remain  the  same  as  under  current  rules 
and  have  previously  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  and  have  been  assigned 
OMB  Control  Number  2120-0026.  There 
are  no  new  requirements  for  information 
collection  associated  with  this 
amendment. 


International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  (SARP)  to 
maximum  extent  practicable.  The 
operator  and  aircraft  approval  process 
was  developed  jointly  by  the  FAA  and 
the  JAA  under  the  auspices  of  NATSPG. 
The  FAA  has  determined  that  this 
amendment  does  not  present  any 
differences. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Thb-d,  OKffl  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  And  foiuth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4)  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditiue  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  private  sector,  or  $100 
million  or  more  aimually  (adjusted  for 
inflation). 

In  conducting  these  analyses,  the  FAA 
has  determined  that  this  rule  is  not  "a 
significant  regulatory  action"  imder 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  is  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  The  rule  is  not  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11034,  February 
26, 1979).  This  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
wiU  not  constitute  a  barrier  to 
international  trade. 

This  final  rule  amends  14  CFR  91, 
Appendix  G.  Section  8  (Airspace 
Designation)  by  adding  the  appropriate 
Pacific  oceanic  Flight  Information 
Regions  (FIRs)  where  RVSM  would  be 
implemented.  The  benefits  of  this 
amendment  are  that,  for  Pacific  oceanic 
operations,  it  will  (1)  increase  the 
number  of  available  flight  levels,  (2) 
enhance  airspace  capacity,  (3)  permit 
operators  to  operate  more  fuel/time 
efficient  tracks  and  altitudes,  and  (4) 
enhance  air  traffic  controller  flexibility 
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by  increasing  the  number  of  available 
flight  levels,  vrhile  maintaining  an 
equivalent  le\el  of  safety. 

The  FAA  es  timates  that  this  final  rule 
will  cost  U.S.  operators  $21.7  million 
for  the  ten-ye«  x  period  2000-2009  or 
$19.5  million,  discounted.  Estimated 
benefits,  based  on  fuel  savings  for  the 
commercial  ai  rplane  fleet  over  the  years 
2000-2009,  WDuld  be  $120  million,  or 
$83.8  million,  discounted.  Therefore, 
based  on  a  qui  mtitative  and  qualitative 
evaluation  of  his  action,  the  proposed 
rule  would  be  cost-beneficial. 

Final  Regulati  iry  Flexibility 
Detenninatioi  i 
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aviation  operators  (many  of  whom  are 
small).  As  of  May  1999,  50%  of  the  U.S 
registered  GA  airframes  that  are  capable 
of  conducting  oceanic  operations  were 
approved  for  RVSM.  Operators  of  such 
aircraft  have  already  obtained  approved 
in  order  to  operate  in  the  NAT. 

The  FAA  conducted  the  required 
review  of  this  final  rule  and  determined 
that  it  will  not  have  a  significsmt 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Accordingly, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605(b),  the  Federal 
Aviation  Administration  certifies  that 
this  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

4 

Intemational  Trade  Impact  Statement 

The  provisions  of  this  rule  would 
have  little  or  no  impact  on  trade  for  U.S. 
firms  doing  business  in  foreign 
coiuitries  and  foreign  firms  doing 
business  in  the  United  States. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  The 
agency  determined  that  this  action  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
FAA  has  determined  that  this  final  rule 
does  not  have  federalism  implications. 

Unfunded  Mandates  Reform  Act  of 
1995  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  codified 
as  2  U.S.C.  1501,  1571,  requires  each 
Federal  agency,  to  the  extent  permitted 
by  law,  to  prepare  a  written  assessment 
of  the  effects  of  any  Federal  mandate  in 
a  proposed  or  final  agency  rule  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  (adjusted  annueJly  for  inflation) 
in  any  one  year.  Section  204(a)  of  the 
Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  state,  local,  and  tribal 
governments,  in  the  aggregate,  of  $100 
million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act, 


2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  euiy,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  rule  does  not  contain  a  Federal 
intergovernmental  and  private  sector 
mandate  that  exceeds  $100  million  a 
year,  therefore,  the  requirements  of  Title 
II  of  the  Unfunded  Mandates  Reform 
Act  of  1995  do  not  apply. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4{j),  this  rule 
qualifies  for  a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the' 
Energy  Policy  and  Conservation  Act 
(EPCA)  and  Pub.  L.  94-163,  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  the  final 
rule  is  not  a  major  regulatory  action 
under  the  provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  91 

Air  traffic  control.  Aircraft,  Airmen, 
Airports,  Aviation  safety,  Reporting  and 
recordkeeping  requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  tha^ 
Federal  Aviation  Administration 
amends  part  91  of  Title  14  Code  of 
Federal  Regulations  as  follows': 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1 .  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44101,  44111,  44701,  44709,  44711, 
44712,  44715,  44716,  44717,  44722,  46306, 
46315.  46316,  46502,  46504,  46506-46507, 
47122,  47508,  47528-47531. 

2.  Appendix  G  is  amended  by  revising 
Section  8  to  read  as  follows: 

Appendix  G  to  Part  91 — Operations  in 
Reduced  Vertical  Separation  Minimum 
(RVSM)  Airspace 
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Section  8.  Airspace  Designation 

(a)  RVSM  in  the  North  Atlantic. 

(1)  RVSM  may  be  applied  in  the  NAT 
in  the  following  ICAO  Flight 
Information  Regions  (FIRs):  New  York. 
Oceanic,  Gander  Oceanic,  Sondrestrom 
FIR,  Reykjavik  Oceanic,  Shanwick 
Oceanic,  and  Santa  Maria  Oceanic. 

(2)  RVSM  may  be  effective  in  the 
Minimum  Navigation  Performance 
Specification  (MNPS)  airspace  within 
the  NAT.  The  MNPS  airspace  within  the 
NAT  is  defined  by  the  volume  of 
airspace  between  FL  285  and  FL  420 


(inclusive)  extending  between  latitude 
27  degrees  north  and  the  North  Pole, 
boiuided  in  the  east  by  the  eastern 
boundaries  of  control  areas  Santa  Maria 
Oceanic,  Shaiiwick  Oceanic,  and 
Reykjavik  Oceanic  and  in  the  west  by 
the  western  boimdaries  of  control  areas 
Reykjavik  Oceanic,  Gander  Oceanic,  and 
New  York  Oceanic,  excluding  the  areas 
west  of  60  degrees  west  and  south  of  38 
degrees  30  minutes  north. 

(b)  RVSM  in  the  Pacific. 

(1)  RVSM  may  be  applied  in  the 
Pacific  in  the  following  ICAO  Flight 


Information  Regions  (FIRs):  Anchorage 
Arctic,  Anchorage  Continental, 
Anchorage  Oceanic,  Auckland  Oceanic, 
Brisbane,  Edmonton,  Honiara,  Los 
Angeles,  Melbourne,  Nadi,  Naha,  Nauru, 
New  Zealand,  Oakland,  Oakland 
Oceanic,  Port  Moresby,  Seattle,  Tahiti, 
Tokyo,  Ujung  Pandang  and  Vancouver. 

Issued  in  Washington,  DC,  on  February  1, 
2000. 

Jane  F.  Garvey, 

Administrator. 

[FR  Doc.  00-2556  Filed  2-*-00;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  1^ 
RIN  101S-AF32 

Endangered  and  Threatened  Wildlife 
and  Plants;  Piopoaed  Determination  of 
Critical  Habitat  for  ttie  Coastal 
Califomia  Gn^catcher 


agency:  Fish  ind 
Interior. 
ACTION:  Proposed 


Wildlife  Service, 
rule. 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Servi<:e  (Service),  propose 
designation  of  icritical  habitat  for  the 
coastal  Califomia  gnatcatcher  pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  The  proposed  critical 
habitat  unit  bdundaries  encompasses 
approximately  323,726  hectares 
(799,916  acres  of  gnatcatcher  habitat  in 
Los  Angeles,  Orange,  Riverside,  San 
Bernardino,  and  San  Diego  Counties, 
Califomia.  Tha  actual  area  containing 
gnatcatcher  habitat  is  smaller. 

Critical  habitat  identifies  specific 
areas,  both  ocQupied  and  unoccupied, 
that  are  essential  to  the  conservation  of 
a  listed  species  and  that  may  require 
special  management  considerations  or 
protection.  The  primary  constituent 
elements  for  tQe  gnatcatcher  are  those 
habitat  compohents  that  are  essential  for 
the  primary  biological  needs  of  foraging, 
nesting,  rearing  of  young,  intra-specific 
communicatiop,  roosting,  dispersal, 
genetic  exchai  ge,  or  sheltering  (Atwood 
1990).  Areas  tl  at  do  not  currently 
contain  all  of  t  ae  primary  constituent 
elements,  but  I  hat  could  develop  them 
in  the  futiue,  nay  be  essential  to  the 
conservation  of  the  species  and  may  be 
designated  as  ( :ritical  habitat. 

Proposed  cri  tical  habitat  does  not 
include  lands  i  :overed  by  an  existing, 
legally  operative,  incidental  take  permit 
for  the  coastal  Califomia  gnatcatcher 
under  section  10(a)(1)(B)  of  the  Act.  The 
Habitat  Consei  vation  Plans  (HCPs) 
provide  for  sp(  icial  management  and 
protection  unc  er  the  terms  of  the  permit 
and  the  lands  i  :overed  by  them  are 
therefore  not  p  roposed  for  inclusion  in 
the  critical  haliitat. 

In  areas  wh(  re  HCPs  have  not  yet  had 
permits  issued ,  we  have  proposed 
critical  habitat  for  lands  encompassing 
core  populatia  as  of  gnatcatchers  and 
areas  essential  for  habitat  connectivity 
which  may  rec  uire  special  management 
considerations  or  protections. 

We  solicit  d  ita  and  comments  from 
the  public  on  4ll  aspects  of  this 
proposal,  including  data  on  economic 
and  other  imp  icts  of  the  designation 


and  our  approaches  for  handling  HCPs. 
We  may  revise  this  proposal  to 
incorporate  or  address  new  information 
received  during  the  comment  period. 
DATES:  Comments:  We  will  consider 
comments  received  by  April  7,  2000. 
Public  Hearings:  The  dates  of  three 
public  hearings  scheduled  for  this 
proposal  are: 

1.  Los  Angeles  and  Orange  Counties — 

Febmary  15,  2000. 

2.  San  Diego  County — February  17, 

2000. 

3.  Riverside  and  San  Bernardino 

Counties— Febmary  23,  2000. 

All  public  hearings  will  be  held  from 
1:00  p.m.  to  3:00  p.m.  and  6:00  p.m.  to 
8:00  p.m. 

ADDRESSES:  Comments:  If  you  wish  to 
comment,  you  may  submit  your 
comments  and  materials  concerning  this 
proposal  by  any  one  of  several  methods. 

You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Carlsbad  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  Califomia 
92008. 

You  may  hand-deliver  written 
comments  to  our  Carlsbad  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West, 
Carlsbad,  Califomia  92008. 

You  may  send  comments  by 
electronic  mail  (e-mail)  to 
fwlcagn@fws.gov.  Please  submit 
comments  in  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
encryption.  Please  include  "Attn:  [RDM 
number]"  and  your  name  and  return 
address  in  your  e-mail  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  yoiu  e- 
mail  message,  contact  us  directly  by 
calling  our  Carlsbad  Fish  and  Wildlife 
Office  at  phone  number  760-431-9440. 

Public  Hearings:  Three  public 
hearings  are  scheduled.  Public  hearing 
locations  are: 

1.  Los  Angeles  and  Orange  Counties — 

Sheraton  Anaheim  Hotel,  1015 
West  Ball  Road,  Anaheim, 
Califomia. 

2.  San  Diego  County — San  Diego  Hilton 

Mission  Valley,  901  Camino  del  Rio 
South,  San  Diego,  Califomia. 

3.  Riverside  and  Bernardino  Counties — 

Holiday  Inn  Select  Riverside,  3400 
Market  Street,  Riverside,  Califomia. 

Availability  of  Documents:  Comments 
and  materials  received,  as  well  as 
supporting  documentation  used  in  the 
preparation  of  this  proposed  nile,  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Carlsbad  Fish  and  Wildlife 
Office. 


FOR  FURTHER  INFORMATION  CONTACT: 

Field  Supervisor,  Carlsbad  Fish  and 
Wildlife  Office,  at  the  above  address 
(telephone:  760/431-9440;  facsimile 
760/431-9624).  For  information  about 
western  Los  Angeles  County,  contact  the 
Field  Supervisor,  Ventura  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  2493  Portola  Road  Suite  B, 
Ventiua,  Califomia  93003  (telephone: 
805/644-1766;  facsimile  805/644-3958). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  insectivorous  coastal  Califomia 
gnatcatcher  [Polioptila  califomica 
calif omica)  is  a  small  (length  1 1 
centimeters  (4.5  inches),  weight  6  grams 
(0.2  ounces)),  long-tailed  member  of  the 
old-world  warbler  and  gnatcatcher 
family  Sylviidae  (American 
Ornithologist  Union  1998).  The  bird's 
plumage  is  dark  blue-gray  above  and 
grayish-white  below.  The  tail  is  mostly 
black  above  and  below.  The  male  has  a 
distinctive  black  cap  which  is  absent 
during  the  winter.  Both  sexes  have  a 
distinctive  white  eye-ring. 

The  coastal  California  gnatcatcher  is 
one  of  three  subspecies  of  the  Califomia 
gnatcatcher  (Polioptila  califomica).  This 
taxon  is  restricted  to  coastal  southem 
Califomia  and  northwestern  Baja  - 
Califomia,  Mexico,  from  Ventura  and 
San  Bernardino  Coimties,  Califomia, 
south  to  approximately  El  Rosario, 
Mexico,  at  about  30°  north  latitude 
(American  Ornithologists'  Union  1957, 
Atwood  1991,  Banks  and  Gardner  1992, 
Garrett  and  Dunn  1981).  An  evaluation 
of  the  historic  range  of  the  coastal 
Califomia  gnatcatcher  indicates  that 
about  41  percent  of  its  latitudinal 
distribution  is  within  the  United  States 
and  59  percent  within  Baja  Califomia, 
Mexico  (Atwood  1990).  A  more  detailed 
analysis,  based  on  elevational  limits 
associated  with  gnatcatcher  locality 
records,  reveals  that  a  significant 
portion  (65  to  70  percent)  of  the  coastal 
Califomia  gnatcatcher's  historic  range 
may  have  been  located  in  southem 
Califomia  rather  than  Baja  Califomia 
(Atwood  1992).  The  analysis  suggested 
that  the  species  occvus  below  about  912 
meters  (m)  (3,000  feet  (ft))  in  elevation. 
Of  the  approximately  8,700  historic  or 
current  locations  used  in  the  analysis 
for  this  proposed  rule,  more  than  99 
percent  were  below  770  m  (2,500  ft). 

The  coastal  Califomia  gnatcatcher  was 
considered  locally  common  in  the  mid- 
1940s  although  a  decline  in  the  extent 
of  its  habitat  was  noted  (Griimell  and 
Miller  1944).  By  the  1960s,  this  species 
had  apparently  experienced  a 
significant  population  decline  in  the 
United  States  that  has  been  attributed  to 
widespread  destruction  of  its  habitat. 
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Pyle  and  Small  (1961)  reported  that  "the 
California  subspecies  is  very  rare,  and 
lack  of  recent  records  of  this  race 
compared  with  older  records  may 
indicate  a  drastic  reduction  in 
population."  Atwood  (1980)  estimated 
that  no  more  than  1,000  to  1,500  pairs 
remained  in  the  United  States.  He  also 
noted  that  remnant  portions  of  its 
habitat  were  highly  fragmented  with 
nearly  all  being  bordered  on  at  least  one 
side  by  rapidly  expanding  urban 
centers.  Subsequent  reviews  of  coastal 
California  gnatcatcher  status  by  Garrett 
and  Dunn  (1981)  and  Unitt  (1984) 
paralleled  the  findings  of  Atwood 
(1980).  The  species  was  listed  as 
threatened  in  March  1993,  due  to 
habitat  loss  and  fragmentation  resulting 
from  urban  and  agricultural 
development,  and  the  synergistic  effects 
of  cowbird  parasitism  and  predation  (58 
PR  16742). 

The  coastal  California  gnatcatcher 
typically  occius  in  or  near  sage  scrub 
habitat,  which  is  a  broad  category  of 
vegetation  that  includes  the  following 
plant  communities  as  classified  by 
Holland  (1986):  Venturan  coastal  sage 
scrub,  Diegan  coastal  sage  scrub, 
maritime  succulent  scrub,  Riversidean 
sage  scrub,  Riversidean  alluvial  fan 
(areas  created  when  sediments  from  the 
stream  are  deposited)  scrub,  southern 
coastal  bluff  scrub,  and  coastal  sage- 
chaparral  scrub.  Based  upon  dominant 
species,  these  communities  have  been 
further  divided  into  series  such  as  black 
sage,  brittlebush,  California  buckwheat, 
California  buckwheat-white  sage, 
California  encelia,  California  sagebrush, 
California  sagebrush-black  sage, 
California  sagebrush-California 
buckwheat,  coast  prickly-pear,  mixed 
sage,  purple  sage,  scalebroom,  and 
white  sage  (Sawyer  and  Keeler-Wolf 
1995). 

The  majority  of  plant  species  found  in 
sage  scrub  habitat  are  low-growing, 
drought-deciduous  shrubs  and  sub- 
shrubs.  Generally  speaking,  most  types 
of  sage  scrub  are  dominated  by  one  or 
more  of  the  following —  California 
sagebrush  {Artemisia  califomica), 
buckwheats  {Eriogonum  fasciculatum 
and  E.  cinereum),  encelias  (Encelia 
califomica  and  E.  farinosa),  and  various 
sages  (commonly  Salvia  mellifera,  S. 
apiana,  and  S.  leucophylla).  Sage  scrub 
often  occurs  in  a  patchy,  or  mosaic, 
distribution  pattern  throughout  the 
range  of  the  gnatcatcher. 

Gnatcatchers  also  use  chaparral 
(shrubby  plants  adapted  to  dry  siunmers 
and  moist  winters),  grassland,  and 
riparian  (areas  near  a  source  of  water) 
habitats  where  they  occur  in  proximity 
to  sage  scrub.  These  non-sage  scrub 
habitats  are  used  for  dispersal  and 


foraging  (Atwood  et  al.  1998;  Campbell 
et  al.  1998).  Availability  of  these  non- 
sage  scrub  areas  may  be  essential  during 
certain  times  of  the  year,  particularly 
during  drought  conditions,  for  dispersal, 
foraging,  or  nesting. 

A  comprehensive  overview  of  the  life 
history  and  ecology  of  the  coastal 
California  gnatcatcher  is  provided  by 
Atwood  (1990)  and  is  the  basis  for  much 
of  the  discussion  presented  below.  The 
coastal  California  gnatcatcher  is  non- 
migratory  and  defends  breeding 
territories  ranging  in  size  from  1  to  6 
hectares  (ha)  (2  to  14  acres  (ac)). 
Reported  home  ranges  vary  in  size  from 
5  to  15  ha  (13  to  39  ac)  for  this  species 
(Mock  and  Jones  1990).  The  breeding 
season  of  the  coastal  California 
gnatcatcher  extends  from  late  February 
through  July  with  the  peak  of  nest 
initiations  (startups)  occurring  from 
mid-March  through  mid-May.  Nests  are 
composed  of  grasses,  bark  strips,  small 
leaves,  spider  webs,  down,  and  other 
materials  and  are  often  located  in 
California  sagebrush  about  1  m  (3  ft) 
above  the  ground.  Nests  are  constructed 
over  a  4-  to  10-day  period.  Clutch  size 
averages  four  eggs.  The  incubation  and 
nestling  periods  encompass  about  14 
and  16  days,  respectively.  Both  sexes 
participate  in  all  phases  of  the  nesting 
cycle.  Although  the  coastal  California 
gnatcatcher  may  occasionally  produce 
two  broods  in  one  nesting  season,  the 
frequency  of  this  behavior  is  not  known. 
Juveniles  are  dependent  upon,  or 
remain  closely  associated  with,  their 
parents  for  up  to  several  months 
following  departure  bom  the  nest  and 
dispersal  from  their  natal  (place  of  birth) 
territory. 

Dispersal  of  juveniles  generally 
requires  a  corridor  of  native  vegetation 
providing  certain  foraging  and  shelter 
requisites  to  link  larger  patches  of 
appropriate  sage  scrub  vegetation  (Soule 
1991).  These  dispersal  corridors 
facilitate  the  exchange  of  genetic 
material  and  provide  a  path  for 
recolonization  of  areas  from  which  the 
species  has  been  extirpated  (Soule  1991 
and  Galvin  1998).  It  has  been  suggested 
that  "natal  dispersal  [through  corridors] 
is  therefore  an  important  aspect  of  the 
biology  of  [a]  *   *   *  nonmigratory, 
territorial  bird  *  *   *  [such  as]  the 
California  gnatcatcher  *   *   *"  Galvin 
(1998).  Although  it  has  also  been 
suggested  that  juvenile  coastal 
California  gnatcatchers  are  capable  of 
dispersing  long  distances  (up  to  22 
kilometers  (14  miles))  across  fi^gmented 
and  highly  disturbed  sage  scrub  habitat, 
such  as  foimd  along  highway  and  utility 
corridors  or  remnant  mosaics  of  habitat 
adjacent  to  developed  lands,  generally 
the  species  disperses  short  distances 


through  contiguous,  undisturbed  habitat 
(Bailey  and  Mock  1998,  Famolaro  and 
Newman  1998,  and  Galvin  1998). 
Moreover,  it  is  likely  that  populations 
will  experience  increased  juvenile 
mortality  in  fi^gmented  habitats  where 
dispersal  distances  are  greater  than 
average  (Atwood  et  al.  1998).  This 
would  be  particularly  true  if  dispersal 
was  across  non-or  sub-optimal  habitats 
that  function  as  population  sinks  (areas 
where  mortality  is  greater  than 
reproduction  rates)  (Soule  1991). 

Previous  Federal  Action 

On  March  30, 1993,  we  published  a 
final  rule  determining  the  gnatcatcher  to 
be  a  threatened  species  (58  FR  16741). 
In  making  this  determination,  we  relied, 
in  part,  on  taxonomic  studies  conducted 
by  Dr.  Jonathan  Atwood  of  the  Manomet 
Bird  Observatory.  As  is  standard 
practice  in  the  scientific  community,  we 
cited  the  conclusions  by  Dr.  Atwood  in 
a  peer  reviewed,  published  scientific 
article  pertaining  to  the  subspecific 
taxonomy  of  the  gnatcatcher  (Atwood 
1991). 

On  December  10, 1993,  we  published 
a  final  special  rule  concerning  the  take 
of  the  gnatcatcher  pursuant  to  section 
4(d)  of  the  Act  (58  FR  63088).  This  rule 
defines  the  conditions  for  which 
incidental  take  of  the  gnatcatcher 
resulting  from  certain  land-use  practices 
regiilated  by  State  and  local 
governments  through  the  Natural 
Community  Conservation  Planning  Act 
of  1991  (NCCP)  would  not  be  a  violation 
of  section  9  of  the  Act.  We  found  that 
implementation  of  the  special  4(d)  rule 
and  the  NCCP  program  provides  for 
conservation  and  management  of  the 
gnatcatcher  and  its  habitat  in  a  manner 
consistent  with  the  piuposes  of  the  Act. 

The  Endangered  Species  Committee 
of  the  Building  Industry  Association  of 
Southern  California  and  other  plaintiffs 
filed  a  suit  challenging  the  listing  on 
several  grounds,  but  primarily  based  on 
our  conclusions  regarding  gnatcatcher 
taxonomy.  In  a  Memorandum  Opinion 
and  Order  filed  in  the  U.  S.  District 
Court  for  the  District  of  Columbia 
(District  Court)  on  May  2,  1994.  the 
District  Court  vacated  the  listing 
determination,  holding  that  the 
Secretary  of  the  Interior  (Secretary) 
should  have  made  available  the 
underlying  data  that  formed  the  basis  of 
Dr.  Atwood's  conclusions  on  the 
taxonomy  of  the  gnatcatcher. 

Following  the  District  Court's 
decision.  Dr.  Atwood  released  his  data 
to  the  Service.  We  made  these  data 
available  to  the  public  for  review  and 
comment  on  June  2,  1994  (59  FR  28508). 
By  order  dated  June  16,  1994,  the 
District  Court  reinstated  the  threatened 
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status  of  the  gnptcatcher  pending  a 
determination  by  the  Secretary  whether 
the  listing  shou  Id  be  revised  or  revoked 
in  light  of  the  j  ubiic  review  and 
comment  of  Dr  Atwood's  data.  On 
March  27,  199J .  we  published  a 
determination  i  o  retain  the  threatened 
status  for  the  gi  latcatcher  (60  FR  15693). 

At  the  time  o  f  the  listing,  we 
concluded  that  designation  of  critical 
habitat  for  the  j  jiatcatcher  was  not 
prudent  because  such  designation 
would  not  ben<  fit  the  species  and 
would  make  th ;  species  more 
vulnerable  to  ai  rtivities  prohibited  under 
section  9  of  the!  Act.  We  were  aware  of 
several  instances  of  apparently 
intentional  hafa  itat  destruction  that  had 
occiured  durin  5  the  listing  process.  In 
addition,  most  and  occupied  by  the 
gnatcatcher  wat  in  private  ownership, 
and  we  did  not  believe  a  designation  of 
critical  habitat  :o  be  of  benefit  because 
of  a  lack  of  a  Fe  deral  nexus  (critical 
habitat  has  regi  ilatory  applicability  only 
for  activities  ca  tried  out,  funded,  or 
authorized  by  a  Federal  agency). 

On  May  21.  1 997,  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  issued  an 
opinion  (Natur  il  Resources  Defense 
Coimcil  V.  U.S.  Department  of  the 
Interior,  113  F.  3d  1121)  that  required  us 
to  issue  a  new  decision  regarding  the 
prudency  of  de  ermining  critical  habitat 
for  the  gnatcatcber.  In  this  opinion,  the 
Court  held  that  the  "increased  threat" 
criterion  in  the  regulations  may  justify 
a  not  prudent  f  nding  only  when  we 
have  weighed  t  le  benefits  of 
designation  ag^nst  the  risks  of 
designation.  Secondly,  with  respect  to 
the  "not  benefi  nal"  criterion  explicit  in 
the  regulations  the  Court  ruled  that  our 
conclusion  thai  designation  of  critical 
habitat  was  not  prudent  because  it 
would  fail  to  c(  ntrol  the  majority  of 
land-use  activil  ies  within  critical  habitat 
was  inconsistei  it  with  Congressional 
intent  that  the  not  prudent  exception  to 
designation  shculd  apply  "only  in  rare 
circumstances.  '  The  Court  noted  that  a 
substantial  por  ion  of  gnatcatcher 
habitat  would  I  le  subject  to  a  future 
Federal  nexus  i  ufficient  to  trigger 
section  7  cons\j  Itation  requirements 
regarding  critical  habitat.  Thirdly,  the 
Circuit  Court  determined  that  our 
conclusion  that  designation  of  critical 
habitat  would  I  >e  less  beneficial  to  the 
species  than  an  other  type  of  protection 
(e.g..  State  of  Cdifomia  Natural 
Communities  C  onservation  Program 
(NCCP)  efforts)  did  not  absolve  us  from 
the  requiremen  I  to  designate  critical 
habitat.  The  Cc  art  also  criticized  the 
lack  of  specificity  in  our  analysis. 

On  February  8,  1999,  we  published  a 
notice  of  detentiination  in  the  Federal 
Register  (64  FFl  5957)  regarding  the 


prudency  of  designating  critical  habitat 
for  the  gnatcatcher.  We  found  that  the 
designation  of  critical  habitat  was 
prudent  on  Federal  lands  within  the 
range  of  the  gnatcatcher  and  nonFederal 
lands  where  a  current  or  likely  future 
Federal  nexus  exists.  We  determined 
that  designating  critical  habitat  on 
private  lands  lacking  a  current  or  likely 
future  Federal  nexus  or  any  lands 
subject  to  the  provision  of  an  approved 
HCP  under  section  10(a)(1)(B)  of  the  Act 
and/or  an  approved  NCCP  imder  which 
the  gnatcatcher  is  a  covered  species 
would  provide  no  additional  benefit  to 
the  species.  Fiulher,  we  determined  that 
the  threats  (e.g.,  activities  prohibited 
under  section  9  of  the  Act)  from 
designating  critical  habitat  on  private 
lands  would  outweigh  the  benefits  in 
certain  areas. 

On  August  4,  1999.  in  response  to  a 
motion  filed  by  the  Natural  Resources 
Defense  Council,  the  U.S.  District  Coiut 
for  the  Central  District  of  California 
ordered  the  Service  to  propose  critical 
habitat  by  October  4, 1999.  In  response 
to  this  order  and  in  preparation  of  a 
proposal  using  our  prudency 
determination  (64  FR  5957),  we  had 
difficulty  delineating  critical  habitat 
because  of  the  imcertainty  regarding 
likely  future  Federal  nexuses.  Since 
publication  cff  the  determination,  we 
discovered  that  the  Federal  nexuses 
relied  on  in  oiu  prudency  determination 
for  several  development  projects  no 
longer  existed.  Conversely,  other 
projects  were  found  to  have  current 
Federal  nexuses,  which  were  lacking 
when  we  developed  the  prudency 
determination.  Given  the 
unpredictability  of  determining  whether 
a  Federal  nexus  is  likely  to  exist  on  any 
given  parcel  of  private  land,  we  have 
reevaluated  our  previous  conclusion 
and  now  conclude  that  there  may  be  a 
regulatory  benefit  from  designating 
critical  habitat  for  the  gnatcatcher  on 
private  lands  now  lacking  an 
identifiable  Federal  nexus  because  such 
lands  may  have  a  nexus  to  a  Federal 
agency  action  in  the  futiue. 

In  our  prudency  determination  (64  FR 
5957),  we  described  the  threat  posed  by 
vandalism  towards  the  gnatcatcher  and 
its  habitat,  largely  coastal  sage  scrub. 
We  cited  several  cases  under 
investigation  by  our  Law  Enforcement 
Division  and  various  newspaper  articles 
regarding  this  threat.  We  determined 
that  the  designation  of  critical  habitat 
would  increase  the  instances  of  habitat 
destruction  and  exacerbate  threats  to  the 
gnatcatcher.  Therefore,  we  concluded 
that  the  threat  posed  by  vandalism  that 
would  result  firom  designating  private 
lands  lacking  a  Federal  nexus  as  critical 
habitat  would  outweigh  the  benefit  that 


would  be  provided.  We  acknowledged 
that  critical  habitat  may  provide  some 
benefit  by  highlighting  areas  where  the 
species  may  occur  or  areas  that  are 
important  to  recovery.  However,  we 
stated  that  such  locational  data  are  well  - 
known,  and  designation  of  critical 
habitat  on  private  lands  may  incite  some 
members  of  the  public  and  increase 
incidences  of  habitat  vandalism  above 
ciurent  levels. 

We  have  reconsidered  our  evaluation 
in  the  prudency  determination  of  the 
threats  posed  by  vandalism.  We  have 
determined  that  the  threats  to  the 
gnatcatcher  and  its  habitat  from  the 
specific  instances  of  habitat  destruction 
we  identified  do  not  outweigh  the 
broader  educational,  and  any  potential 
regulatory  and  other  possible  benefits, 
that  a  designation  of  critical  habitat 
would  provide  for  this  species.  The 
instances  of  likely  vandalism,  though 
real,  were  relatively  isolated  given  the 
wide-ranging  habitat  of  the  gnatcatcher. 
Additionally,  having  determined  that 
the  existence  of  ciurent  or  likely  future 
Federal  nexuses  is  an  unreliable  basis 
upon  which  to  include  or  exclude 
private  lands  as  critical  habitat,  we  are 
not  compelled  to  identify  specific 
scattered  parcels  of  private  land  with 
presiunptive  Federal  nexuses.  Instead, 
we  are  able  to  use  a  landscape  approach 
in  identiiying  areas  for  critical  habitat 
designation  that  does  not  appear  to 
highlight  individual  parcels  of  private 
land.  Consequently,  we  conclude  that 
designating  critical  habitat  on  private 
lands  will  not  increase  incidences  of 
habitat  vandalism  above  ciurent  levels 
for  this  species.  In  contrast,  a 
designation  of  critical  habitat  will 
provide  some  educational  benefit  by 
formally  identifying  on  a  range-wide 
basi^  those  areas  essential  to  the 
conservation  of  the  species  and,  thus, 
the  areas  likely  to  be  the  focus  of  our 
recovery  efforts  for  the  gnatcatcher. 
Therefore,  we  conclude  that  the  benefits 
of  designating  critical  habitat  on 
nonFederal  lands  essential  for  the 
conservation  of  the  gnatcatcher 
outweigh  the  risks  of  increased 
vandalism  resulting  from  such 
designation.  , 

The  Service  considered  the  existing 
status  of  lands  in  designating  areas  as 
critical  habitat.  Section  10(a)  of  the  Act 
authorizes  us  to  issue  permits  for  the 
taking  of  listed  species  incidental  to 
otherwise  lawful  activities.  Incidental 
take  permit  applications  must  be 
supported  by  a  HCP  that  identifies 
conservation  measures  that  the 
permittee  agrees  to  implement  for  the 
species  to  minimize  and  mitigate  the 
impacts  of  the  requested  incidental  take. 
NonFederal  lands  that  are  covered  by  an 
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existing  operative  permit  issued  for 
California  gnatcatcher  under  section 
10(a)(1)(B)  of  the  Act  receive  special 
management  and  protection  under  the 
terms  of  the  permit  and  are  therefore  not 
being  proposed  for  inclusion  in  critical 
habitat. 

We  expect  that  critical  habitat  may  be 
used  as  a  tool  to  help  identify  areas 
within  the  range  of  die  California 
gnatcatcher  most  critical  for  the 
conservation  of  the  species,  and  we  will 
encourage  development  of  HCPs  for 
such  areas  on  nonFederal  lands.  We 
consider  HCPs  to  be  one  of  the  most 
important  methods  through  which 
nonFederal  landowners  can  resolve 
endangered  species  conflicts.  We 
provide  technical  assistance  and  work 
closely  with  applicants  throughout 
development  of  HCPs  to  help  identify 
special  management  considerations  for 
the  California  gnatcatcher.  HCPs 
provide  a  package  of  protection  and 
management  measures  sufficient  to 
address  the  conservation  needs  of  the 
species.  Therefore,  we  have  not 
included  any  lands  covered  by  an 
existing  legally-operative  incidental  take 
permit  for  California  gnatcatcher  in  this 
proposed  critical  habitat  designation. 

In  light  of  our  decision  to  reconsider 
the  prudency  determination,  we  needed 
additional  time  to  revise  the 
determination  (64  FR  5957)  and  develop 
a  proposed  critical  habitat  rule  based  on 
the  revised  determination.  We  therefore 
requested  an  extension  of  120  days  in 
which  to  reevaluate  prudency  and 
propose  critical  habitat,  which  the 
District  Court  granted.  The  Court  also 
ordered  us  to  publish  a  final  critical 
habitat  nde  by  September  30,  2000. 

Critical  Habitat 

Criticed  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  gn  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are, 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  identifies  specific 
areas,  both  occupied  and  unoccupied, 
that  are  essential  to  the  conservation  of 
a  listed  species  and  that  may  require 


specied  management  considerations  or 
protection.  Areas  that  do  not  currently 
contain  all  of  the  primary  constituent 
elements,  but  that  could  develop  them 
in  the  future,  may  be  essential  to  the 
conservation  of  the  species  and  may  be 
designated  as  critical  habitat. 

Critical  habitat  receives  protection 
imder  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  adverse 
modification  or  destruction  of  proposed 
critical  habitat.  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
nonFederal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  woidd  not  afford  any 
protection  imder  the  Act  against  such 
activities. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  create  a 
management  plan,  establish  a  preserve 
area  where  no  actions  are  allowed, 
establish  numerical  population  goals, 
prescribe  specific  management  actions 
(inside  or  outside  of  critical  habitat),  or 
directly  affect  areas  not  designated  as 
critical  habitat.  Specific  management 
recommendations  for  areas  designated 
as  critical  habitat  are  most  appropriately 
addressed  in  recovery  plans  and 
management  plans,  and  through  section 
7  consultation  and  section  10  HCPs. 

Section  3(5)(C)  of  the  Act  generally 
requires  that  not  all  areas  that  can  be 
occupied  by  a  species  be  designated  as 
critical  habitat.  Therefore,  not  all  areas 
containing  the  primary  constituent 
elements  are  necessarily  essential  to  the 
conservation  of  the  species.  Areas  that 
contain  one  or  more  of  the  primary 
constituent  elements  that  may  support 
gnatcatchers,  but  are  not  included 
within  critical  habitat  boundaries, 
would  be  considered  under  other  parts 
of  the  Act  and/or  other  conservation 
laws  and  regulations. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  the  gnatcatcher,  we  used  the 
best  scientific  and  commercial  data 
available.  This  included  data  from 
research  and  siu^^ey  observations 
published  in  peer  reviewed  articles; 
regional  Geographic  Information  System 
(GIS)  coverages;  habitat  evaluation 
models  for  the  San  Diego  County 


Multiple  Species  Conservation  Plan 
(MSCP),  die  North  San  Diego  County 
Multiple  Habitat  Conservation  Plans 
(MHCP),  and  die  North  County  Subarea 
of  the  MSCP  for  Unincorporated  San 
Diego  County;  approved  HCPs;  and  data 
collected  from  reports  submitted  by 
biologists  holding  section  10(a)(1)(A) 
recovery  permits.  Following  the  listing 
of  the  species,  a  concerted  effort  was 
undertaken  to  survey  significant 
portions  of  the  species'  range  in  San 
Diego  and  Orange  Counties  for  the 
purpose  of  developing  and 
implementing  HCPs,  and  more  recently, 
surveys  of  varying  intensity  have  been 
conducted  in  Los  Angeles,  Riverside. 
San  Bernardino,  and  Ventura  Counties. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  and  protection.  Such 
requirements  include  but  are  not  limited 
to — space  for  individual  and  population 
growth,  and  for  normal  behavior;  food, 
water,  air,  light,  minerals,  or  other 
nutritional  or  physiological 
requirements;  cover  or  shelter;  sites  for 
breeding,  reproduction,  rearing  of 
offspring;  and  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  a  species. 

The  areas  we  are  proposing  to 
designate  as  critical  habitat  provide 
some  or  all  of  those  habitat  components 
essential  for  the  primary  biological 
needs  of  the  gnatcatcher  also  called 
primary  constituent  elements. 

The  primary  constituent  elements  for 
the  gnatcatcher  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  foraging, 
nesting,  rearing  of  young,  intra-specific 
communication,  roosting,  dispersal, 
genetic  exchange,  or  sheltering  (Atwood 
1990).  Primary  constituent  elements  are 
provided  in  undeveloped  areas, 
including  agricultural  lands,  that 
support  or  have  the  potential  to  support, 
through  natural  successional  processes, 
various  types  of  sage  scrub  or  chaparral, 
grassland,  and  riparian  habitats  where 
they  occur  proximally  to  sage  scrub  and 
where  they  may  be  utilized  for 
biological  needs  such  as  breeding  and 
foraging  (Atwood  it  al.  1998.  Campbell 
et  al.  1998).  Primary  constituent 
elements  associated  with  the  biological 


5950 


Federal  Register /Vol.  65,  No.  25 /Monday,  February  7,  2000  /  Proposed  Rules 


needs  of  disp(  rsal  are  also  found  in 
undeveloped  weas,  including 
agricultiiral  lands,  that  provide  or  could 
provide  conn(  activity  or  linkage  between 
or  within  larg  sr  core  areas,  including 
open  space  an  d  disturbed  areas 
containing  inl  roduced  plant  species  that 
may  receive  o  ily  periodic  use. 

Primary  cor  stituent  elements  include, 
but  are  not  lin  lited  to,  the  following 
plant  commui  lities — Venturan  coastal 
sage  scrub,  Di  ^an  coastal  sage  scrub, 
maritime  succ  ulent  scrub,  Riversidean 
sage  scrub,  Ri  rersidean  alluvial  fan 
scrub,  southern  coastal  bluff  scrub,  and 
coastal  sage-ci  laparral  scrub  (Holland 
1986).  Based  upon  dominant  species, 
these  commiu  lities  have  been  further 
divided  into  s  ;ries  such  as  black  sage, 
brittlebush,  California  buckwheat, 
California  buwwheat-white  sage, 
California  encslia,  California  sagebrush, 
California  sagi  (brush-black  sage, 
California  sag(  (brush-California 
buckwheat,  cc  ast  prickly-pear,  mixed 
sage,  purple  si  ige,  scalebroom,  and 
white  sage  (Sa  wyer  and  Keeler-Wolf 
1995).  Domin.  Jit  plants  within  these 
communities  nclude  California 
sagebrush,  bui  kwheats,  encelias,  and 
various  sages  commonly  Salvia 
mellifera,  S.  a  jiana,  and  S. 
leucophylla).  i  )ther  commonly 
occurring  plai  ts  include  coast 
goldenbush  (/;  ocoma  menziesii),  bush 
monkeyflowei  (Mimulus  aurantiacus), 
Mexican  elder  Deny  [Sambucus 
mexicana),  bliidderpod  [Isomeris 
arborea),  deer  veed  (Lotus  scoparius), 
chaparral  mal  ow  (Malacothamnus 
fasciculatum),  laurel  sumac  (Malosma 
laurina),  and  <  everal  species  of  Rhus  (R. 
integrifolia,  R.  ovata,  and  R.  trilobata). 
Succulent  spe;ies,  such  as  boxthorn  [Lyci 
spp.),  cliff  spurge  [Euphorbia  misera), 
jojoba  (Simmcndsia  chinensis],  and 
various  specie  s  of  cacti  (Opuntia 
littoralis,  O.  p.  olifera,  and  Ferocactus 
viridescens],  and  live- forever  (Dudleya 
spp.),  are  repr  ssented  in  maritime 
succulent  sen  b,  coast  prickly-pear 
scrub,  and  sot  thern  coastal  bluff  scrubs. 


Criteria  I  ^' fd 
Habitat 


We  considered 
criteria  in  the 
specific  areas 
critical  habitat 
designating 
geographical 
the  species;  (2 
plant  commuqities 


;  ui  1 


To  Identify  Critical 


several  qualitative 
selection  and  proposal  of 
)r  uiuts  ior  gnatcatcher 
Such  criteria  focused  on 
ts — (1)  Throughout  the 
elevational  range  of 
within  various  occupied 
such  as  Venturan 


and 


coastal  sage  scrub,  Diegan  coastal  sage 
scrub,  maritime  succulent  scrub, 
Riversidean  sage  scrub,  Riversidean 
alluvial  fan  scrub,  southern  coastal  bluff 
scrub,  and  coastal  sage-chaparral  scrub; 
(3)  in  documented  areas  of  large, 
contiguous  blocks  of  occupied  habitat 
(i.e.,  core  population  areas);  and/or  in 
areas  that  link  core  populations  areas 
(i.e.,  linkage  areas).  These  criteria  are 
similar  to  criteria  used  to  identify 
reserve/preserve  lands  in  approved 
HCPs  covering  the  gnatcatcher. 

To  identify  proposed  critical  habitat 
units,  we  first  examined  those  lands 
identified  for  conservation  under 
approved  HCPs  covering  the 
gnatcatcher.  These  planning  efforts 
utilized  habitat  evaluation  models, 
gnatcatcher  occurrence  data,  and  reserve 
design  criteria  to  identify  reserve 
systems  of  core  gnatcatcher  populations 
and  linkage  areas  that  are  essential  for 
the  conservation  of  the  species. 

We  then  evaluated  those  areas  where 
on-going  habitat  conservation  planning 
efforts  have  resulted  in  the  preparation 
of  biological  analyses  that  identify 
habitat  important  for  the  conservation  of 
the  gnatcatcher.  These  include — the 
Western  Riverside  County  MSHCP,  the 
Rancho  Palos  Verdes  MSHCP,  the  North 
San  Diego  County  MHCP,  the  North 
County  Subarea  of  the  MSCP  for 
Unincorporated  San  Diego  County,  and 
the  Southern  Subregion  of  Orange 
Coimty's  NCCP.  We  used  those 
biological  analyses  in  concert  with  data 
regarding  current  gnatcatcher 
occurrences — (1)  sage  scrub  vegetation, 

(2)  elevation,  and  (3)  connectivity  to 
identify  those  lands  that  are  essential  for 
the  conservation  of  the  gnatcatcher 
within  the  respective  planning  area 
boundaries. 

Finally,  we  evaluated  other  lands  for 
their  conservation  value  for  the 
gnatcatcher.  We  delimited  a  study  area 
by  selecting  geographic  boundaries 
based  on  the  following — (1)  gnatcatcher 
occurrences,  (2)  sage  scrub  vegetation, 

(3)  elevation,  and  (4)  connectivity  to 
other  gnatcatcher  occurrences.  We 
determined  conservation  value  based  on 
the  presence  of,  or  proximity  to, 
significant  gnatcatcher  core  populations 
emd/or  sage  scrub,  sage  scrub  habitat 
quality,  parcel  or  habitat  patch  size, 
surrounding  land-uses,  and  potential  to 
support  resident  gnatcatchers  and/or 
facilitate  movement  of  birds  between 
known  habitat  areas. 


Proposed  Critical  Habitat  Units  are 
defined  by  specific  map  units  that  have 
been  delineated  using  public  land 
survey  (PLS)  sections  (generally  one 
square  mile)  or  Universal  Transverse 
Mercator  (UTM)  coordinates  in  Spanish 
Land  Grant  areas  (areas  which  have  not 
been  surveyed  for  inclusion  into  PLS). 
On  Marine  Corps  Base  Camp  Pendleton 
we  used  training  area  boundaries  and 
UTM  coordinates.  Within  the  Orange 
County  NCCP  Central/Coastal 
Subregions  we  used  boundaries  of  select 
Existing  Land  Use  and  North  Ranch 
Policy  Plan  areas. 

We  did  not  map  critical  habitat  in 
sufficient  detail  to  exclude  all 
developed  areas  such  as  towns,  housing 
developments,  and  other  lands  unlikely 
to  contain  primary  constituent  elements 
essential  for  gnatcatcher  conservation. 
Within  the  delineated  critical  habitat 
unit  boundaries,  only  lands  where  one 
or  more  constituent  elements  are  found 
are  proposed  for  critical  habitat. 
Existing  features  and  structures  within 
proposed  areas,  such  as  buildings, 
roads,  aqueducts,  railroads,  and  other 
features,  do  not  contain  one  or  more  of    - 
the  primary  constituent  elements. 
Therefore,  these  areas  are  not  proposed 
for  critical  habitat. 

Proposed  Critical  Habitat  Designation 

The  approximate  area  of  proposed 
critical  habitat  by  county  and  land 
ownership  is  shown  in  Table  1 . 
Proposed  critical  habitat  includes 
gnatcatcher  habitat  throughout  the 
species'  range  in  the  United  States  (i.e., 
Los  Angeles,  Orange,  Riverside,  San 
Bernardino,  and  San  Diego  Counties, 
California).  Lands  proposed  are  under 
private.  State,  and  Federal  ownership, 
with  Federal  lands  including  lands 
managed  by  the  Bureau  of  Land 
Management  (BLM),  Department  of 
Defense  (DOD),  Service,  and  Forest 
Service.  Lands  proposed  as  critical 
habitat  have  been  divided  into  15 
Criticcil  Habitat  Units.  A  brief 
description  of  each  unit  and  reasons  for 
proposing  it  as  critical  habitat  are 
presented  below. 

Table  1 .  Approximate  proposed 
critical  habitat  area  (hectares  (acres))  by 
county  and  land  ownership.  Estimates 
reflect  the  total  area  within  critical 
habitat  unit  boundaries,  without  regard 
to  the  presence  of  primary  constituent 
elements.  The  area  actually  proposed  as 
critical  habitat  is  therefore  less  than  that 
indicated  in  Table  1 . 


County 


Federal* 


Local/state 


Private 


Total 


Los  Angeles 


4,407  ha  .... 
(10,890  ac) 


1,066  ha  

(2,633  ac)  ... 


28,795  ha  .. 
(71,151  ac) 


34.268  ha 
(84,675  ac) 
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County 


Federal* 


Lcx:al/state 


Private 


Total 


Orange 

Riverside 

San  Bernardino 
San  Diego 


1,428  ha  .... 
(3,529  ac)  ,. 
7,378  ha  .. . 
(18,230  ac) 
2,952  ha  . . 
(7,295  ac)  .. 
35,767  ha  .. 
(88,378  acj 


Total 


51,932  ha  .... 
(128,322  ac) 


3.736  ha  .... 
(9,232  ac)  .. 
7,430  ha  .... 
(18,360  ac) 

352  ha  

(870  ac)  

2,597  ha  .... 
(6,418  ac)  .. 


15,181  ha  .. 
(37,513  ac) 


34,128  ha  ... 
(84,463  ac) 
90,726  ha  ..  . 
(224,181  ac) 
29,666  ha  . ... 
(73,304  ac)  . 
73,243  ha  .. . 
(180,981  ac) 


39,346  ha 
(97,224  ac) 
105,534  ha 
i  (260,771  ac) 
32,971  ha 
(81,470ac) 
111,607  ha 
(275,777  ac) 


256,558  ha  .. 
(634,080  ac) 


323,726  ha 
(799,916  ac) 


•Federal  lands  include  Bureau  of  Land  Management,  Department  of  Defense,  National  Forest,  and  Fish  and  Wildlife  Service  lands 


Unit  1 :  San  Diego  Multiple  Species 
Conservation  Program  (MSCP) 

Unit  1  encompasses  approximately 
20,697  ha  (51,141  ac)  within  the  MSCP 
planning  area.  Lands  proposed  contain 
core  gnatcatcher  populations,  sage  scrub 
and  areas  providing  connectivity 
between  core  populations  and  sage 
scrub.  Proposed  critical  habitat  includes 
lands  within  the  MSCP  planning  areas 
that  have  not  received  incidental  take 
permits  for  the  gnatcatcher  imder 
section  10(a)(1)(B)  of  the  Act.  This 
includes  lands  essential  to  the 
conservation  of  the  gnatcatcher  within: 
the  cities  of  Chula  Vista,  El  Cajon,  and 
Santee;  major  amendment  areas  within 
the  San  Diego  County  Subarea  Plan;  the 
Otay-Sweetwater  Unit  of  the  San  Diego 
National  Wildlife  Refuge  Complex;  and 
water  district  lands  owmed  by 
Sweetwater  Authority,  Helix  Water 
District  and  Otay  Water  District. 

Unit  2:  Marine  Corps  Air  Station, 
Miramar 

Unit  2  encompasses  approximately 
4,859  ha  (12,007  ac)  on  Marine  Corps 
Air  Station,  Miramar  (Station).  Lands 
proposed  include  areas  identified  as 
occupied  by  core  gnatcatcher 
populations  in  the  Station's  proposed 
Integrated  Natural  Resource 
Management  Plan  as  well  as  canyons 
and  corridors  that  provide  east-west  and 
north-south  linkages  to  defined  preserve 
lands  adjacent  to  this  unit. 

Unit  3:  Multiple  Habitat  Conservation 
Open  Space  Program  (MHCOSP)  for  San 
Diego  County 

Unit  3  encompasses  approximately 
6,014  ha  (14,860  ac)  within  the 
MHCOSP.  Lands  proposed  include  a 
core  population  of  gnatcatchers  on  the 
Cleveland  National  Forest  south  of  State 
Route  78  near  the  upper  reaches  of  the 
San  Diego  River.  It  also  includes 
important  corridors  of  sage  scrub  for 
connectivity. 


Unit  4:  North  San  Diego  County 
Multiple  Habitat  Conservation  Plan 
(MHCP) 

Unit  4  encompasses  approximately 
28,542  ha  (70,526  ac)  within  the  MHCP 
planning  area  in  northwestern  San 
Diego  Coimty.  Lands  proposed  contain 
core  gnatcatcher  populations  and  sage 
scrub  identified  by  the  San  Diego 
Association  of  Governments'  (SAND AG) 
"Gnatcatcher  Habitat  Evaluation 
Model,"  dated  March  24, 1999,  as  high 
or  moderate  value.  In  addition,  areas 
proposed  provide  connectivity  between 
habitat  valued  as  high  or  moderate.  This 
unit  also  provides  connectivity  between 
core  gnatcatcher  populations  within 
adjacent  units. 

Unit  5:  Marine  Corps  Base  Camp 
Pendleton 

Unit  5  encompasses  approximately 
20,613  ha  (50.935  ac)  on  Marine  Corps 
Base  Camp  Pendleton  (Base).  Areas 
proposed  include  26  training  areas  and 
portions  of  an  additional  9  training 
areas  (refer  to  the  legal  description  for 
this  unit  for  the  names  of  the  training 
areas  affected).  The  Base  contains  a 
substantial  coastal  corridor  of 
gnatcatcher-occupied  sage  scrub  that 
provides  the  primary  linkage  between 
San  Diego  populations  and  those  in 
southern  Orange  County  (Unit  8). 
Another  corridor  of  gnatcatcher- 
occupied  sage  scrub  occurs  along  the 
Santa  Margarita  River  valley  that 
branches  inland,  cormecting  with 
habitat  in  the  Fallbrook  Naval  Weapons 
Station  (Unit  6)  and  further  north  into 
southwestern  Riverside  Countv  (Unit 
12). 

Unit  6:  Fallbrook  Naval  Weapons 
Station 

Unit  6  encompasses  approximately 
3,606  ha  (8,909  ac)  on  Fallbrook  Naval 
Weapons  Station  in  northern  San  Diego 
County.  The  unit  provides  a  significant 
segment  of  a  corridor  of  sage  scrub 
between  core  gnatcatcher  populations 
on  Camp  Pendleton  (Unit  5)  and 


populations  in  southwestern  Riverside 
County  (Unit  12). 

Unit  7:  North  County  Subarea  of  the 
MSCP  for  Unincorporated  San  Diegcf 
County 

Unit  7  encompasses  approximately 
27,295  ha  (67,446  ac)  within  tfce 
planning  area  for  the  North  County 
Subarea  of  the  MSCH'  for  San  Diego 
County.  Lands  proposed  contain  several 
core  gnatcatcher  populations  and  sage 
scrub  identified  as  high  or  moderate 
value.  In  addition,  proposed  areas 
provide  connectivity  between  habitat 
valued  as  high  or  moderate.  This  unit 
constitutes  the  primary  inland  linkage 
between  San  Diego  populations  and 
those  in  southwestern  Riverside  Coimty 
(Unit  12). 

Unit  8:  Southern  NCCP  Subregion  of 
Orange  County 

Unit  8  encompasses  approximately 
27,828  ha  (68,763  ac)  within  the 
planning  area  for  the  Southern  NCCP 
Subregion  of  Orange  County.  This  unit 
contains  significant  core  populations 
and  provides  .the  primary  linkage  for 
core  populations  on  Marine  Corps  Base 
Camp  Pendleton  (Unit  5)  to  those 
further  north  in  Orange  Count}'  (Unit  9). 

Unit  9:  Central /Coastal  NCCP 
Subregions  of  Orange  County  (Central/-^ 
Coastal  NCCP) 

Unit  9  encompasses  approximately 
2,337  ha  (5,776  ac)  within  the  Orange 
County  Central/Coastal  NCCP  planning 
area.  It  includes  lands  containing  core 
gnatcatcher  populations  and  sage  scrub 
habitat  determined  to  be  essential  for 
the  conservation  and  recover}"  of  the 
gnatcatcher  within  select  Existing-Use 
Areas,  the  western  portion  of  the  North 
Remch  Policy  Plan  Area  (i.e.,  west  of 
State  Route  241),  and  the  designated 
reserve  (panhandle  portion)  of  Marine 
Corps  Air  Station  El  Toro. 

Unit  10:  Pahs  Verdes  Peninsula 
Subregion,  Los  Angeles  County 

Unit  10  encompasses  approximately 
5.588  ha  (13.808  ac)  within  the 
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subregionai  plinning  area  for  the  Palos 
Verdes  Peninsfila  in  Los  Angeles 
County,  including  the  City  of  Rancho 
Palos  Verdes  MSHCP  area.  This  unit 

gnatcatcher  population 

habitat. 


includes  a  core 
and  sage  scrub 


Los 


Unit  11:  East 
NCCP  Subregio 

Unit  11 
22,130  ha  (54 
Montebello,  Cliino 
Coyote  Hills 
The  unit  provi^ 
connectivity 
populations 
within  the 
the  Orange  Coiinty 
Western  Rivers  ide 
12),  andtheBoaell 
population  within 
Angeles  linkagi 


enco  mpasses 
e62 
lit 
aid 
vide 

b<tween  ( 
anid 
Central/Coastal 


Western  Riverside  County 

Habitat  Conservation 


u  fs . 


Angeles  County-Matrix 
n  of  Orange  County 

approximately 
ac)  within  the 
-Puente  Hills,  East 
West  Coyote  Hills  area, 
es  the  primary 

core  gnatcatcher 
sage  scrub  habitat 

Subregions  of 
NCCP  (Unit  9).  the 
County  MSHCP  (Unit 
i  Regional  Park  core 
the  North  Los 
(Unit  14). 


Unit  12 
Multiple  Spec. 
Plan  (MSHCP) 

Unit  12  encompasses  approximately 
106.908  ha  (264,167  ac)  within  the 
proposed  plani  ling  area  for  the  Western 
Riverside  County  MSHCP.  Lands 
proposed  include  core  populations 
within  the  Ten  ecula/Murietta/Lake 
Skinner  region  and  the  Lake  Elsinore/ 
Lake  Mathews  "egion.  Also  proposed  are 
regions  of  conn  ectivity  and  additional 
core  populatioi  is  that  occur  along  the  I- 
15  corridor,  the  Lake  Perns  area,  the 
Alessandro  Hei  ghts  area,  the  Box  Spring 
Mountains/Th«  Badlands,  and  along  the 
foothills  of  the  Santa  Ana  Mountains 
into  the  Chino-  'uente  Hills.  These  areas 
provide  connec  tivity  between  core 
populations  wi  iiin  Riverside  County 
and  to  populations  in  San  Diego,  San 
Bernardino,  Or  mge,  and  Los  Angeles 

1 2  encompasses  some  of 
the  Core  Resen  es  established  imder  the 
Stephens'  Kangaroo  Rat  HCP.  The  Lake 
Mathews/Estelle  Moimtain,  Steele  Peak, 

lacinto  Core  Reserves, 
the  Potrero  Are  i  of  Critical 
Environmental  Concern,  and  the 
Southwestern  Riverside  County  Multi- 
Species  Reservi  t  provide  essential 
habitat  for  the  j  ratcatcher  and, 
therefore,  have  been  proposed  for 
designation  as  i  :ritical  habitat. 


Unit  13:  San 
San  Bemardim  i 


Unit  13 
30,076  ha  (74 
of  the  San 
within  the  J 
San  Bemardinc 
The  unit  incl 
Bernardino 
Norton  Air 
contains 


Bernardino  Valley  MSHCP, 
County 

enco^npasses  approximately 

6  ac)  along  the  foothills 
Gabi^el  Moimtains  and 

Hills  on  the  border  of 
and  Riverside  Counties, 
lands  within  the  San 
National  Forest  and  on 
Base.  This  unit 
breeding  gnatcatcher 


uru  3a 


uc  es 


populations  and  constitutes  a  primary 
linkage  between  western  Riverside 
County  (Unit  12)  and  eastern  Los 
Angeles  County  (Unit  11). 

Unit  14:  East  Los  Angeles  County 
Linkage 

Unit  14  encompasses  approximately 
3,384  ha  (8,361  ac)  in  eastern  Los 
Angeles  County  along  the  foothills  of 
the  San  Gabriel  Mountains.  Its  main 
function  is  in  establishing  the  primary 
east-west  connectivity  of  sage  scrub 
habitat  between  core  gnatcatcher 
populations  in  San  Bernardino  County 
(Unit  13)  to  those  in  southeastern  Los 
Angeles  County  (Unit  11). 

Unit  15:  Western  Los  Angeles  County 

Unit  15  encompasses  approximately 
13,897  ha  (34,339  ac)  in  western  Los 
Angeles  county  along  the  foothills  of  the 
San  Gabriel  Mountains.  It  includes 
breeding  gnatcatcher  populations  and 
sage  scrub  habitat  in  the  Placerita,  Box 
Springs  Canyon,  and  Plujn  Canyon 
areas.  This  unit  encompasses  the 
northern  distributional  extreme  of  the 
gnatcatcher's  current  range. 

Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  Uie 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations. 
States,  local  governments,  and  other 
nonFederal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  with  us  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 


conservation  reconmiendations  in  a 
conference  report  are  advisory.  If  a 
species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation  we 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat. 

Reasonable  and  prudent  alternatives 
can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed  if  those  actions  may 
affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  a  biological 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  critical  habitat  were 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  critical  habitat  is 
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designated,  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (see  50 
CFR  402.10(d)). 

Activities  on  Federal  lands  that  may 
affect  the  coastal  California  gnatcatcher 
or  its  critical  habitat  will  require  section 
7  consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.  S.  Army  Corps  of  Engineers 
(Army  Corps)  under  section  404  of  the 
Clean  Water  Act,  or  some  other  Federal 
action,  including  funding  (e.g..  Federal 
Highway  Administration,  Federal 
Aviation  Administration,  or  Federal 
Emergency  Management  Agency)  will 
also  continue  to  be  subject  to  the  section 
7  consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  nonFederal  lands 
that  are  not  federally  funded  or 
permitted  do  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  in  any  proposed  or 
final  regulation  that  designates  critical 
habitat  those  activities  involving  a 
Federal  action  that  may  adversely 
modify  such  habitat  or  that  may  be 
affected  by  such  designation.  Activities 
that  may  destroy  or  adversely  modify 
critical  habitat  include  those  that  alter 
the  primary  constituent  elements  to  an 
extent  that  the  value  of  critical  habitat 
for  both  the  survival'  and  recovery  of  the 
gnatcatcher  is  appreciably  reduced.  We 
note  that  such  activities  may  also 
jeopardize  the  contigued  existence  of 
the  species.  Activities  that,  when 
carried  out,  funded,  or  authorized  by  a 
Federal  agency,  may  directly  or 
indirectly  adversely  affect  critical 
habitat  include,  but  are  not  limited  to — 

(1)  Removing,  thinning,  or  destroying 
gnatcatcher  habitat  (as  defined  in  the 
primary  constituent  elements 
discussion),  whether  by  burning  or 
mechanical,  chemical,  or  other  means 
(e.g.,  woodcutting,  grubbing,  grading, 
overgrazing,  construction,  road 
building,  mining,  herbicide  application, 
etc.)  and 

(2)  Appreciably  decreasing  habitat 
value  or  quality  through  indirect  effects 
(e.g.,  noise,  edge  effects,  invasion  of 
exotic  plants  or  animals,  or 
fragmentation). 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destrojdng  or  adversely  modifying  the 


listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  In  those  cases, 
critical  habitat  provides  little  additional 
protection  to  a  species,  and  the 
ramifications  of  its  designation  are  few 
or  none.  However,  if  occupied  habitat 
becomes  unoccupied  in  the  future,  there 
is  a  potential  benefit  to  critical  habitat 
in  such  areas. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  currently 
occupied  by  the  species  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
These  actions  include,  but  are  not 
limited  to — 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 

(3)  Regulation  of  grazing,  mining,  and 
recreation  by  the  BLM  or  Forest  Service; 

(4)  Road  construction  and 
maintenance,  right,  of  way  designation, 
and  regulation  of  agricultural  activities; 

(5)  Regidation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration  jurisdiction; 

(6)  Military  training  and  maneuvers 
on  Marine  Corps  Base  Camp  Pendleton 
and  Marine  Corps  Air  Station,  Miramar 
and  other  applicable  DOD  lands; 

(7)  Construction  of  roads  and  fences 
along  the  hitemational  Border  with 
Mexico,  and  associated  immigration 
enforcement  activities  by  the 
Immigration  and  Naturalization  Service; 

(8)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(9)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission;  and 

(10)  Activities  funded  by  the  U.  S. 
Environmental  Protection  Agency, 
Department  of  Energy,  or  any  other 
Federal  agency. 


All  proposed  critical  habitat  is  within 
the  geographical  area  occupied  by  the 
species  and  is  likely  used  by 
gnatcatchers,  whether  by  reproductive, 
territorial  birds,  or  by  bfrds  merely 
moving  through  the  area.  Thus,  in  a 
broad  sense,  we  consider  all  critical 
habitat  to  be  occupied  by  the  species. 
Federal  agencies  already  consult  with  us 
on  activities  in  areas  currently  occupied 
by  the  species  to  ensure  that  their 
actions  do  not  jeopardize  the  continued 
existence  of  the  species,  thus  we  do  not 
anticipate  additional  regulatory 
protection  will  result  from  critical 
habitat  designation. 

Relationship  to  Incidental  Take  Permits 
Issued  Under  Section  10 

Several  habitat  conservation  planning 
efforts  have  been  completed  within  the 
range  of  the  gnatcatcher.  Principal 
among  these  are  NCCP  efforts  in  Orange 
and  San  Diego  Counties.  NCCP  plans 
completed  and  permitted  to  date  have 
resulted  in  the  conservation  of  40,208 
ha  (99,310  ac)  of  gnatcatcher  habitat. 

In  southwestern  San  Diego  County, 
the  development  of  the  MSCP  has 
resulted  in  our  approval  of  three  subarea 
plans  under  section  10(a)(1)(B)  of  the 
Act.  These  three  southern  subarea  plans 
account  for  approximately  95  percent  of 
the  gnatcatcher  habitat  in  southern  San 
Diego  County.  When  fully  implemented, 
the  MSCP  will  result  in  the 
establishment  of  conservation  areas  that 
collectively  contain  28,844  ha  (71,274 
ac)  of  coastal  sage  scrub  vegetation 
within  a  69,573-ha  (171,917-ac)  preserve 
area. 

Additionally,  we  have  approved  the 
Orange  County  Central-Coastal  NCCP/ 
HCP  and  issued  an  incidental  take 
permit  under  section  10(a)(1)(B)  of  the 
Act.  Implementation  of  the  plan  will 
result  in  the  conservation  of  15,677  ha 
(38,738  ac)  of  Reserve  lands,  which 
contain  7,621  ha  (18,831  ac)  of  coastal 
sage  scrub. 

The  gnatcatcher  habitat  in  the 
approved  planning  areas  in  San  Diego 
and  Orange  Counties  was  selected,  with 
our  technical  assistance  and  that  of  the 
California  Department  of  Fish  and  Game 
(CDFG),  for  permanent  preservation  and 
configuration  into  a  biologically  viable 
interlocking  system  of  reserves  by  the 
local  jurisdictions.  The  reserve  system 
established  within  the  approved 
planning  areas  includes  those  habitat 
areas  that  we  consider  essential  to  the 
long-term  survival  and  recovery  of  the 
gnatcatcher.  In  addition,  the  plans  detail 
management  measures  for  the  reserve 
lands  that  protect,  restore,  and  enhance 
their  value  as  gnatcatcher  habitat. 

The  essential  gnatcatcher  habitat  that 
is  vdthin  planning  areas  is  permanently 
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protected  in  tl^  habitat  reserves;  no 
additional  priifate  lands  within  the 
planning  areas,  warrant  designation  as 
critical  habitat  Because  the  gnatcatcher 
habitat  present  ed  in  the  planning  areas 
is  managed  for  the  benefit  of  the 
gnatcatcher  luijder  the  terms  of  the 
plans,  and  assciciated  section  10 
(a)(l)(B]  permiis  there  are  no 
"additional  management  considerations 
or  protections-  required  for  those  lands. 
Therefore,  we  have  determined  that 
private  lands  \tithin  approved  HCP 
planning  areas  and  covered  by  an 
existing  sectiou  10(a)(1)(B)  permit  for 
the  gnatcatcher  do  not  meet  the 
definition  of  cuitical  habitat  in  the  Act, 
and  we  are  not!  proposing  designation  of 
such  lands  as  uritiod  habitat. 

We  also  havt  approved  several 
smaller  multiple  species  HCPs  in  San 
Diego  Riversid^,  Los  Angeles,  and 
Orange  Counti^.  These  include, 
Bennett  Propeny,  Meadowlark  Estates, 
Fieldstone,  an(^  Poway  Subarea  Plan  in 
San  Diego  County;  Coyote  Hills  East  and 
Shell  Oil  in  Orange  County;  Ocean 
Trails  in  Los  A  ageles  County;  and  Lake 
Mathews  in  Ri  /erside  County.  These 
efforts  have  res  ulted  in  the  protection  of 
3,743  ha  (9,25(  ac)  of  gnatcatcher 
habitat. 

The  currentl  i  approved  and  permitted 
HCPs  are  desig  aed  to  ensure  the  long- 
term  siuvival  c  f  covered  species, 
including  the  j  natcatcher,  within  the 
plan  areas.  Th(  reserve  lands  and  other 
conservation  h  nds  that  require 
protection  und  er  these  approved  plans 
encompass  the  se  lands  essential  for  the 
siu^ival  and  re  covery  of  the  gnatcatcher. 
The  HCPs  and  implementation 
agreements  oul  line  management 
measures  emd  protections  for  the 
conservation  l^nds  that  are  crafted  to 
protect,  restore,  and  enhance  their  value 
as  gnatcatcher  labitat.  Because 
appropriate  ma  nagement  and  protection 
of  areas  essential  for  the  conservation  of 
the  gnatcatchei  are  required  under  these 
approved  and  { >ermitted  plans,  we  do 
not  believe  the  se  eireas  meet  the 
definition  of  ci  itical  habitat  nor  do  we 
believe  they  require  designation. 

As  is  the  casfe^with  existing  approved 
gnatcatcher  HCPs,  the  gnatcatcher  plans 
ciurently  unde  r  development  will 
provide  for  pre  tection  and  management 
of  habitat  areas  essential  for  the 
conservation  o  the  gnatcatcher  while 
directing  devei  opment  and  habitat 
modification  tq  nonessential  areas  of 
lower  habitat  vjalue.  The  HCP 
development  p  rocess  provides  an 
opportunity  fo;  •  more  intensive  data 
collection  and  smalysis  regarding  the 
use  of  particuli  ir  habitat  areas  by 
gnatcatchers.  1  he  process  also  enables 
us  to  conduct  (  etailed  evaluations  of  the 


Importance  of  such  lands  to  the  long 
term  survival  of  the  species  in  the 
context  of  constructing  a  biologically 
configured  system  of  interlinked  habitat 
blocks.  We  fully  expect  that  HCPs 
imdertaken  by  local  jurisdictions  (e.g., 
counties,  cities)  and  other  parties  will 
identify,  protect,  and  provide 
appropriate  management  for  those 
specific  lands  within  the  boundaries  of 
the  plans  that  are  essential  for  the  long- 
term  conservation  of  the  species.  We 
believe  and  fully,  expect  that  our 
analyses  of  these  proposed  HCPs  and 
proposed  permits  under  section  7  will 
show  that  covered  activities  carried  out 
in  accordance  with  the  provisions  of  the 
HCPs  and  permits  will  not  result  in 
destruction  or  adverse  modification  of 
critical  habitat. 

We  provide  technical  assistance  and 
work  closely  with  applicants  throughout 
the  development  of  HCPs  to  identify 
appropriate  conservation  management 
and  lands  essential  for  the  long-term 
conservation  of  the  gnatcatcher.  Several 
HCP  efforts  are  now  underway  for  the 
gnatcatcher  and  other  listed  and  non- 
listed  species,  in  Orange,  Los  Angeles, 
Riverside,  San  Bernardino,  and  San 
Diego  Counties  in  areas  proposed  herein 
as  critical  habitat.  These  HCPs,  coupled 
with  appropriate  adaptive  management, 
should  provide  for  the  conservation  of 
the  species.  We  are  soliciting  comments 
on  whether  future  approval  of  HCPs  and 
issuance  of  section  10(a)(1)(B)  permits 
for  the  gnatcatcher  should  trigger 
revision  of  designated  critical  habitat  to 
exclude  lands  within  the  HCP  area  and, 
if  so,  by  what  mechanism  (see  Public 
Comments  Solicited  section). 

Relationship  to  the  4(d)  Special  Rule  for 
the  Gnatcatcher 

On  December  10, 1993,  a  final  special 
rule  concerning  take  of  the  gnatcatcher 
was  published  pursuant  to  section  4(d) 
of  the  Act  (58  FR  63088).  Under  the  4(d) 
special  rule,  incidental  take  of 
gnatcatchers  is  not  considered  to  be  a 
violation  of  section  9  of  the  Act  if — (1) 
Take  results  from  activities  conducted 
pursuant  to  the  requirements  of  the 
NCCP  and  in  accordance  with  an 
approved  NCCP  plan  for  the  protection 
of  coastal  sage  scrub  habitat,  prepared 
consistent  with  the  State  of  California's 
Conservation  and  Process  Guidelines 
(Guidelines)  dated  November  1993;  and 
(2)  the  Service  issues  written 
concurrence  that  the  plan  meets  the 
standards  for  issuance  of  an  incidental 
take  permit  under  50  CFR  17.32(b)(2). 
Within  enrolled  subregions  actively 
engaged  in  the  preparation  of  an  NCCP 
plan,  the  take  of  gnatcatchers  will  not  be 
a  violation  of  section  9  of  the  Act  if  such 
take  results  from  activities  conducted  in 


accordance  with  the  Guidelines.  The 
Guidelines  limit  habitat  loss  during  the 
interim  planning  period  to  no  more  than 
5  percent  of  coastal  sage  scrub  with 
lower  long-term  conservation  potential 
in  existence  at  the  time  of  adoption  of 
the  4(d)  special  rule. 

The  Guidelines  specify  criteria  to 
evaluate  the  long-term  conservation 
potential  of  sage  scrub  that  is  proposed 
for  loss  during  the  period  that  NCCP 
plans  are  being  developed  to  assist 
participating  jurisdictions  in  providing 
interim  protection  for  areas  that  support 
habitat  that  is  likely  to  be  important  to 
conservation  of  the  gnatcatcher.  These 
jurisdictions  are — the  Southern  and 
Matrix  subregions  of  Orange  County;  the 
cities  of  Rancho  Palos  Verdes  and  San 
Dimas  in  Los  Angeles  County;  MSCP 
subareas  in  the  cities  of  Santee,  El 
Cajon,  Chula  Vista,  and  Coronado;  the 
MHCP  Subregion  of  northwestern  San 
Diego  Coimty;  the  North  County 
Subarea  of  San  Diego's  MSCP;  San 
Diego  County's  MHCOSP;  and  six  water 
districts  in  San  Diego  County. 

We  intend  that  participating 
jurisdictions  will  be  able  to  continue  to 
apply  the  4(d)  special  rule  within 
designated  critical  habitat  and  to  issue 
Habitat  Loss  Permits,  with  the  joint 
concurrence  of  us  and  the  CDFG, 
provided  the  jurisdictions  are  actively 
working  to  complete  their  subarea  plans 
and  adhere  to  the  Guidelines.  To  be 
consistent  with  the  Guidelines,  the 
jiuisdictions  must  find,  and  we  and 
CDFG  must  concur,  that: 

1 .  The  proposed  habitat  loss  is 
consistent  with  the  interim  loss  criteria 
in  the  Guidelines  and  with  any 
subregional  process  if  established  by  the 
subregion: 

(a)  the  habitat  loss  does  not 
cumulatively  exceed  the  5  percent 
guideline; 

'  (b)  the  habitat  loss  will  not  preclude 
connectivity  between  areas  of  high 
habitat  values; 

(c)  the  habitat  loss  will  not  preclude 
or  prevent  the  preparation  of  the 
subregional  NCCP; 

(d)  the  habitat  loss  has  been 
minimized  and  mitigated  to  the 
maximum  extent  practicable  in 
accordance  with  section  4.3  of  the 
Guidelines. 

2.  The  habitat  loss  will  not 
appreciably  reduce  the  likelihood  of  the 
survival  and  recovery  of  listed  species 
in  the  wild,  and 

3.  The  habitat  loss  is  incidental  to 
otherwise  lawful  activities. 

Because,  in  addition  to  avoiding 
jeopardy  to  the  gnatcatcher,  the 
Guidelines  direct  habitat  loss  to  areas 
with  low  long-term  conservation 
potential  that  will  not  preclude 
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development  of  adequate  NCCP  plans 
and  ensure  that  connectivity  between 
areas  of  high  habitat  value  will  be 
maintained,  we  believe  that  allowing  a 
small  percentage  of  habitat  loss  within 
designated  critical  habitat  pursuant  to 
the  4(d)  rule  is  not  likely  to  adversely 
modify  or  destroy  critical  habitat  by 
appreciably  reducing  its  value  for  both 
the  survival  and  recovery  of  the  species. 
When  we  make  a  final  critical  habitat 
determination,  we  will  prepare  a  new 
biological  opinion  on  the  4(d)  rule  to 
formally  evaluate  the  effects  of  the  rule 
on  designated  critical  habitat. 

Requests  for  copies  of  the  regulations 
on  listed  wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.  S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  NE.  11th  Ave.,  Portland,  OR  97232 
(telephone  503-231-2063,  facsimile 
503-231-6143). 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species.  Although  we 
could  not  identify  any  incremental 
effects  of  this  proposed  critical  habitat 
designation  above  those  impacts  of 
listing,  we  will  conduct  an  economic 
analysis  to  further  evaluate  this  finding. 
We  will  conduct  the  economic  analysis 
for  this  proposal  prior  to  a  final 
determination.  When  the  draft  economic 
analysis  is  completed,  we  will  announce 
its  availability  with  a  notice  in  the 
Federal  Register,  and  we  will  reopeiv 
the  comment  period  for  30  days  at  that 
time  to  accept  comments  on  the 
economic  analysis  or  further  comment 
on  the  proposed  rule. 

Public  Comments  Solicited 

It  is  our  intent  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry  or  any 
other  interested  party  concerning  this 
proposed  rule. 

In  this  proposed  rule,  we  do  not 
propose  to  designate  critical  habitat  on 
nonFederal  lands  within  the  boundaries 
of  an  existing  approved  HCP  and 


covered  by  an  existing  legally  operative 
incidental  take  permit  for  California 
gnatcatchers  issued  under  section 
10(a)(1)(B)  of  the  Act  because  the 
existing  HCPs  provide  for  development 
in  nonessential  areas  and  establish  long- 
term  commitments  to  conserve  the 
species  and  areas  essential  to  the 
conservation  of  the  gnatcatcher. 
Therefore,  we  believe  that  such  areas  do 
not  meet  the  definition  of  critical  habitat 
because  they  do  not  need  special 
management  considerations  or 
protection.  However,  we  are  specifically 
soliciting  comments  on  the 
appropriateness  of  this  approach  and  on 
the  following  or  other  alternative 
approaches  for  critical  habitat 
designation  in  areas  covered  by  existing 
approved  HCPs: 

(1)  Designate  critical  habitat  without 
regard  to  existing  HCP  boundaries  and 
allow  the  section  7  consultation  process 
on  the  issuance  of  the  incidental  take 
permit  to  ensure  that  any  take  we 
authorized  will  not  destroy  or  adversely 
modify  critical  habitat; 

(2)  Designate  reserves,  preserves,  and 
other  conservation  lands  identified  by 
approved  HCPs,  on  the  premise  that 
they  encompass  areas  that  are  essential 
to  conservation  of  the  species  within  the 
HCP  area  and  that  will  continue  to 
require  special  management  protection 
in  the  future.  Under  this  approach,  all 
other  lands  covered  by  existing 
approved  HCPs  where  incidental  take 
for  the  gnatcatcher  is  authorized  under 

a  legally  operative  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Act  would  be 
excluded  from  critical  habitat. 

The  amoimt  of  critical  habitat  we 
designate  for  the  gnatcatcher  in  a  final 
rule  may  either  increase  or  decrease, 
depending  upon  which  approach  we 
adopt  for  dealing  with  designation  in 
areas  of  existing  approved  HCPs. 

Additionally,  we  are  seeking 
comments  on  critical  habitat 
designation  relative  to  future  HCPs. 
Several  conservation  planning  efforts 
are  now  underway  for  the  gnatcatcher 
(and  other  listed  and  nonlisted  species) 
in  Orange,  Los  Angeles,  Riverside,  San 
Bernardino,  and  San  Diego  Coimties  in 
areas  we  are  proposing  as  critical 
habitat.  For  areas  where  HCPs  are 
currently  under  development,  we  are 
proposing  to  designate  critical  habitat 
for  areas  that  we  believe  are  essential  to 
the  conservation  of  the  species  and  need 
special  management  or  protection.  We 
invite  comments  on  the  appropriateness 
of  this  approach. 

In  addition,  we  invite  comments  on 
the  following  or  other  approaches  for 
addressing  critical  habitat  within  the 
boundaries  of  future  approved  HCPs 


upon  issuance  of  section  10(a)(1)(B) 
permits  for  the  gnatcatcher — 

(1)  Retain  critical  habitat  designation 
within  the  HCP  boundaries  and  use  the 
section  7  consultation  process  on  the 
issuance  of  the  incidental  take  permit  to 
ensure  that  any  take  we  authorize  will 
not  destroy  or  adversely  modify  critical 
habitat; 

(2)  Revise  the  critical  habitat 
designation  upon  approval  of  the  HCP 
and  issuance  of  the  section  10(a)(1)(B) 
permit  to  retain  only  preserve  areas,  on 
the  premise  that  they  encompass  areas 
essential  for  the  conservation  of  the 
species  within  the  HCP  area  and  require 
special  management  and  protection  in 
the  future.  Assuming  that  we  conclude, 
at  the  time  an  HCP  is  approved  and  the 
associated  incidental  take  permit  is 
issued,  that  the  plan  protects  those  areas 
essential  to  the  conservation  of  the 
gilatcatcher,  we  would  revise  the  critical 
habitat  designation  to  exclude  areas 
outside  the  reserves,  preserves,  or  other 
conservation  lands  established  under 
the  plan.  Consistent  with  our  listing 
program  priorities,  we  would  publish  a 
proposed  rule  in  the  Federal  Register  to 
revise  the  critical  habitat  boundaries; 

(3)  As  in  (2)  above,  retain  only 
preserve  lands  within  the  critical  habitat 
designation,  on  the  premise  that  they 
encompass  areas  essential  for 
conservation  of  the  species  within  the 
HCP  area  and  require  special 
management  and  protection  in  the 
futiu«.  However,  under  this  approach, 
the  exclusion  of  areas  outside  the 
preserve  lands  from  critical  habitat 
woidd  occiu-  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportunity  to  comment  on  the 
boundaries  of  the  preserve  lands  and  the 
revision  of  designated  critical  habitat 
during  the  public  review  and  comment 
process  for  HCP  approval  and 
permitting; 

(4)  Remove  designated  critical  habitat 
entirely  from  withLi  the  boundaries  of 
an  HCP  when  the  plan  is  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species  and  no  further  special 
management  or  protection  is  required. 
Consistent  with  our  listing  program 
priorities,  we  would  publish  a  proposed 
rule  in  the  Federal  Register  to  revise  the 
critical  habitat  boimdaries;  or 

(5)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
HCPs  when  the  plans  are  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species  and  no  additional  special 
management  or  protection  is  required. 
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This  exclusion 


from  critical  habitat 


would  occxir  ai  tomatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  woAld  be  notified  and  have 
the  opportunitT  to  comment  on  the 
revision  of  desi  gnated  critical  habitat 
during  the  pub  ic  notification  process 
for  HCP  appro\  al  and  pennitting. 

Additionally  we  are  seeking 
comments  on  the  following — 

(1)  The  reasotis  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habi  at  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  desi  piation  vtrill  outweigh 
any  threats  to  tpe  species  due  to 
designation  or  Other  consequences  to 
conservation  of  the  gnatcatcher  resulting 
from  designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  gnatcatchers 
and  what  habitat  is  essential  to  the 
conservation  of  the  species  and  why; 

(3)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

able  economic  or  other 
,g  from  the  proposed 
ritical  habitat,  in 
mpacts  on  small  entities 


(4)  Any  foresi 
impacts  resulti 
designation  of 
particidar,  any 
or  families;  an 

(5)  Economii 
associated  wi 
habitat  for  the 
derived  from  n 
{e.g.,  hiking. 


j  and  other  values 
I  designating  critical 
latcatcher  such  as  those 
^n-consumptive  uses 
iping,  bird-watching, 
enhanced  watershed  protection, 
improved  air  quEdity,  increased  soil 
retention,  "existence  values,"  and 
reductions  in  administrative  costs). 

Our  practice  is  to  make  comments, 
including  namas  and  home  addresses  of 
respondents,  available  for  public  review 
dicing  regular  business  hours. 
Individual  resp  sndents  may  request  that 
we  withhold  th  sir  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  ex:  ent  allowable  by  law. 
There  also  may  be  circiunstances  in 
which  we  woul  d  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  alloiwable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  m  ist  state  this 
prominendy  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonyinous  comments.  We 
will  make  all  st  bmissions  from 
organizations  or  businesses,  and  from 
individuals  ide|itifying  themselves  as 
representatives  or  officials  of 
organizations  of  businesses,  available 
for  public  inspection  in  their  entirety. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  ¥R 
34270),  we  wil  seek  the  expert  opinions 


of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  decisions  are  based 
on  scientifically  soiuid  data, 
assumptions,  and  analyses.  We  vdll 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
data  received  during  the  60-day 
conunent  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Given  the  large  geographic 
extent  covered  by  this  proposal,  the 
high  likelihood  of  multiple  requests, 
and  the  need  to  publish  the  final 
determination  by  September  30,  2000, 
we  have  scheduled  three  hearings.  The 
hearings  are  scheduled  to  be  held  in 
Anaheim  for  Los  Angeles  and  Orange 
Coimties  on  February  15,  2000;  in  San 
Diego  for  San  Diego  County  on  February 
17,  2000;  and  in  Riverside  for  Riverside 
and  San  Bernardino  Coimties  on 
February  23,  2000.  Written  comments 
submitted  during  the  conunent  period 
will  receive  equal  consideration  as 
comments  presented  at  a  public  hearing. 
For  additional  information  on  public 
hearings  see  the  ADDRESSES  section. 

Clarity  of  the  Rule 

Executive  Order  12866  reqmres  each 
agency  to  vmte  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand 
including  answers  to  questions  such  as 
the  following — (1)  Are  the  requirements 
in  the  dociunent  clearly  stated?  (2)  Does 
the  proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 
the  clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
description  of  the  proposed  rule  in  the 
SUPPLEME^^'ARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  document?  (5)  What  else  could  we 
do  to  make  the  proposed  rule  easier  to 
understand? 


Required  Determinatioiis 

Regulatory  Planning  and  Review 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB),  in  accordance  with  Executive 
Order  12866.  OMB  makes  the  final 
determination  under  Executive  Order 
12866. 

(a)  This  rule  vtdll  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  The  coastal  California 
gnatcatcher  was  listed  as  a  threatened 
species  in  1993.  In  fiscal  years  1998 
through  2000  we  have  conducted  50 
formal  section  7  considtations  with 
other  Federal  agencies  to  ensure  that 
their  actions  would  not  jeopardize  the 
continued  existence  of  the  gnatcatcher. 
We  have  also  issued  an  estimated  15 
section  10(a)(1)(B)  incidental  take 
permits  for  entities  that  have  prepared 
HCPs  for  areas  where  the  species  occiu^. 

The  areas  proposed  for  critical  habitat 
are  CTurently  occupied  by  the  coastal 
California  gnatcatcher.  Under  the  Act, 
critical  habitat  may  not  be  adversely 
modified  by  a  Federal  agency  action;  it 
does  not  impose  any  restrictions  on 
nonFederal  persons  unless  they  are 
conducting  activities  funded  or 
otherwise  sponsored  or  permitted  by  a 
Federal  agency  (see  Table  2  below). 
Section  7  requires  Federal  agencies  to 
ensure  that  tliey  do  not  jeopardize  the 
continued  existence  of  die  species. 
Based  upon  our  experience  with  the 
species  and  its  needs,  we  conclude  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  ciurently  be  considered 
as  "jeopardy"  under  the  Act. 
Accordingly,  the  designation  of 
currently  occupied  areas  as  critical 
habitat  does  not  have  any  incremental 
impacts  on  what  actions  may  or  may  not 
be  conducted  by  Federal  agencies  or 
nonFederal  persons  that  receive  Federal 
authorization  or  funding.  NonFederal 
persons  that  do  not  have  a  Federal 
"sponsorship"  of  thefr  actions  are  not 
restricted  by  the  designation  of  critical 
habitat  (they  continue  to  be  bound  by 
the  provisions  of  the  Act  concerning 
"take"  of  the  species). 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  coastal 
California  gnatcatcher  since  the  listing 
in  1993.  The  prohibition  against  adverse 
modification  of  critical  habitat  is  not 
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expected  to  impose  any  additional 
restrictions  to  those  that  currently  exist 
because  all  proposed  critical  habitat  is 
occupied.  Because  of  the  potential  for 
impacts  on  other  Federal  agency 
activities,  we  will  continue  to  review 
this  proposed  action  for  any 
inconsistencies  with  other  Federal 
agency  actions. 


(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and 
as  discussed  above  we  do  not  anticipate 
that  the  adverse  modification 


prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
incremental  effects. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Endangered  Species  Act. 


Table  2.— Impacts  of  Gnatcatcher  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 


Federal  Activities  Poten- 
tially Affected  3. 


Private  Activities  Poten- 
tially Affected'*. 


Activities  potentially  affected  by  species  listing  only^ 


Activities  sucfi  as  removing,  thinning,  or  destroying  gnatcatcher  habitat  (as  defined  in  the 
primary  constituent  elements  discussion),  whether  by  buming  or  mechanical,  chemical,  or 
other  means  (e.g.  woodcutting,  grubbing,  grading,  overgrazing,  construction,  road  building, 
mining,  hert)icide  application,  etc.)  and  appreciably  decreasing  habitat  value  or  quality 
through  indirect  effects  {e.g.  noise,  edge  effects,  invasion  of  exotic  plants  or  animals,  or 
fragmentation  that  the  Federal  Govemment  cames  out. 

Activities  such  as  removing,  thinning,  or  destroying  gnatcatcher  habitat  (as  defined  in  the 
primary  constituent  elements  discussion),  whether  by  buming  or  mechanical,  chemical,  or 
ottier  means  {e.g.  woodcutting,  gnjbbing,  grading,  overgrazing,  constmction,  road  building, 
mining,  heriMcide  application,  etc.)  and  appreciably  decreasing  habitat  value  or  quality 
through  indirect  effects  {e.g.  noise,  edge  effects,  invasion  of  exotic  plants  or  animals,  or 
fragmentation  that  require  a  Federal  action  (permit,  authorization,  or  funding) 


Additional  activities  po- 
tentially affected  by 
critical  habitat  designa- 
tion ^ 


None 


None 


iThis  column  represents  the  activities  potentially  affected  by  listing  the  gnatcatcher  as  a  threatened  species  (March  30  1993  58  FR  167411 
under  the  Endangered  Species  Act.  "•-»■; 

2  This  column  represents  the  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by 

3  Activities  initiated  by  a  Federal  agency. 

*  Activities  initiated  by  a  private  entity  that  may  need  Federal  authorization  or  funding. 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  have  a  significant 
effect  on  a  substantial  nimiber  of  small 
entities.  As  discussed  under  Regulatory 
Planning  and  Review  above,  this  rule  is 
not  expected  to  result  in  any  restrictions 
in  addition  to  those  currently  in 
existence.  As  indicated  on  Table  1  (see 
Proposed  Critical  Habitat  Designation 
section)  we  have  designated  property 
owned  by  Federal,  State  and  local 
governments,  and  private  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 

(3)  Regulation  of  grazing,  mining,  and 
recreation  by  the  BLM  or  Forest  Service; 

(4)  Road  construction  and 
maintenance,  right  of  way  designation, 
and  regulation  of  agricultural  activities; 

(5)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration  jurisdiction; 


(6)  Military  training  and  maneuvers 
on  Marine  Corps  Base  Camp  Pendleton 
and  Marine  Corps  Air  Station,  Miramar 
and  other  applicable  DOD  lands; 

(7)  Construction  of  roads  and  fences 
along  the  International  Border  with 
Mexico,  and  associated  immigration 
enforcement  activities  by  the 
Immigration  and  Naturalization  Service; 

(8)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(9)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission;  and 

(10)  Activities  funded  by  the  U.S. 
Environmental  Protection  Agency, 
Department  of  Energy,  or- any  other 
Federal  agency. 

Many  of  these  activities  sponsored  by 
Federal  agencies  within  the  proposed 
critical  habitat  areas  are  carried  out  by 
small  entities  (as  defined  by  the 
Regulatory  Flexibility  Act)  through 
contract,  grant,  permit,  or  other  Federal 
authorization.  As  discussed  in  section  1 
above,  these  actions  are  currently 
required  to  comply  with  the  listing 
protections  of  the  Act,  and  the 
designation  of  critical  habitat  is  not 
anticipated  to  have  any  additional 
effects  on  these  activities. 

For  actions  on  nonFederal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 


current  restrictions  concerning  take  of 
the  species  remain  in  effect,  and  this 
rule  will  have  no  additional  restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  govemment 
agencies,  or  geographic  regions  in  the 
economic  analysis,  or  (c)  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Govemment  Agency  Plan  is  not 
required.  Small  governments  will  only 
be  affected  to  the  extent  that  any  Federal 
funds,  permits  or  other  authorized 
activities  must  ensure  that  their  actions 
will  not  adversely  affect  the  critical 
habitat.  However,  as  discussed  in 
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anticipated, 
(b)  This  rule 
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section  1,  thes  3  actions  are  currently 
subject  to  equi  valent  restrictions 
through  the  lis  ting  protections  of  the 
and  n  3  further  restrictions  are 


will  not  produce  a 


Federal  mandi  ite  of  $100  million  or 
greater  in  any  yeai,  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designatic  n  of  critical  habitat 
imposes  no  oh  ligations  on  State  or  local 
governments. 

Takings 

In  accordant  :e  with  Executive  Order 
12630,  the  rul^  (  does  not  have  significant 
takings  implic  ations.  A  takings 
implication  aseessment  is  not  required. 
As  discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  actions.  The  rule  will  not 
increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  tale  of  the  coastal  California 
gnatcatcher.  EJue  to  current  public 
knowledge  of  the  species  protection,  the 
prohibition  against  take  of  the  species 
both  within  aid  outside  of  the 
designated  araas,  and  the  fact  that 
critical  habita :  provides  no  incremental 
restrictions,  w  e  do  not  anticipate  that 
property  valui  ss  will  be  affected  by  the 
critical  habita :  designation. 
Additionally,  critical  habitat 
designation  di  )es  not  preclude 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
permits.  Landowners  in  areas  that  are 
included  in  tl  e  designated  critical 
habitat  will  c(  intinue  to  have 
opportimity  t(  t  utilize  their  property  in 
ways  consistetat  with  the  survival  of  the 
gnatcatcher. 

Federalism 

In  accordar  ce  with  Executive  Order 
13132,  the  rul  e  does  not  have  significant 
Federalism  ef  "ects.  A  Federalism 
assessment  is  not  required.  The 
designation  o  '  critical  habitat  in  areas 
currently  occi  ipied  by  the  coastal 
California  gn«  tcatcher  imposes  no 
additional  ret  trictions  to  those  currently 
in  place,  and  therefore  has  little 
incremental  i  npact  on  State  and  local 
governments  md  their  activities.  The 
designation  n  lay  have  some  benefit  to 
these  govemi  lents  in  that  the  areas 
essential  to  tl  e  conservation  of  the 
species  are  more  clearly  defined,  and 
the  primary  c  onstituent  elements  of  the 


habitat  necessary  to  the  survival  of  the 
species  are  specifically  identified.  While 
this  definition  and  identification  does 
not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long 
range  planning  (rather  than  waiting  for 
case  by  case  section  7  consultations  to 
occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3{a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act  and  plan  public  hearings  on  the 
proposed  designation  during  the 
comment  period.  The  rule  uses  standard 
property  descriptions  and  identifies  the 
primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
gnatcatcher. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  OMB  approval  under  the 
Paperwork  Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Enviromnental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regiilations  adopted 
pursuant  to  section  4(a)  of  the  Act.  A 
notice  outlining  oiu'  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  readily  acknowledge  our 
responsibility  to  communicate 
meaningfully  with  recognized  Federal 
Tribes  on  a  goVemment-to-govenmient 


basis.  The  Appendix  to  Secretarial 
Order  3206  "American  Indian  Tribal 
Rights,  Federal-Tribal  Tmst 
Responsibilities,  and  the  Endangered 
Species  Act"  (1997)  provides  that 
critical  habitat  shall  not  be  designated 
in  an  area  that  may  impact  Tribal  trust 
resoiut:es  unless  it  is  determined 
essential  to  conserve  a  listed  species. 
The  Appendix  further  provides  that  in 
designating  critical  habitat;  "the  Service 
shall  evaluate  and  docimient  the  extent 
to  which  the  conservation  needs  of  a 
listed  species  can  be  achieved  by 
limiting  the  designation  to  other  lands." 
We  have  determined  that  there  are  no 
Tribal  lands  essential  for  the 
conservation  of  the  gnatcatcher  because 
they  do  not  support  core  gnatcatcher 
populations,  nor  do  they  provide 
essential  linkages  between  core 
populations.  Therefore,  we  are  not 
proposing  to  designate  critical  habitat 
for  the  gnatcatcher  on  Tribal  lands. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author.  The  primary  author  of  this 
notice  is  Douglas  Krofta  (see  ADDRESSES 
section) 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Gnatcatcher,  coastal  California"'  under 
"BIRDS"  to  read  as  follows: 

§  1 7.11     Endangered  and  threatened 
wildlife. 

***** 

(h)*   *  * 
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Vertebrate 
population 

Historic  range  S^r^         ^^^"^         ^^®"  ^'^^^     Critical  habi-        Special 

or  ttireat- 
ened 


rules 


Birds 


Gnatcatcher,  coastal 
Cal|omia. 


Polioptila U.S.A.  (CA), 

califomica Mexico 

califomica 


do 


496  17.95(b)  17.41(b) 


3.  In  §  17.95  add  critical  habitat  for 
the  coastal  California  gnatcatcher 
{Polioptila  califomica  califomica)  under 
paragraph  (b)  in  the  same  alphabetical 
order  as  this  species  occurs  in 
§  17.11(h),  to  read  as  follows: 


§  1 7.95    Critical  iwbitat— f ish  and  wildlita. 


(b)  Birds. 


Coastal  California  gnatcatcher  {Polioptila 
califomica  califomica] 

1.  Critical  Habitat  Units  are  depicted  for 
Los  Angeles,  Orange,  Riverside,  San 
Bernardino,  and  San  Diego  Counties, 
California,  on  the  maps  below. 

BILUNG  COOE  4310-S5-P 


5960 


2.  Within 
the  primary 
or  shehering 
or  have  the 
and  riparian 
and  foraging 
are  also  founc 
or  within  large: 

Primary 
coastal   sage 
and  coastal 
series  such  as 
California 
and  white  sage 
californica) 
(commonly 
menziesii) 
[Lotus  scopari 
(R.  integri folia 
[Simmondsia 
[Dudleya  spp.) 


busi 
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Proposed  Coastal  California  Gnatcatcher  Critical  Habitat  Units 


UratlS 


San  Bernardino  County 


Riverside  County 


\        Nfedco 


10         0  10         20  Miles 


hese  areas,  the  primary  constituent  elements  for  the  gnatcatcher  are  those  habitat  components  that  are  essential  for 

)logical  needs  of  foraging,  nesting,  rearing  of  young,  intra-specific  communication,  roosting,  dispersal,  genetic  exchange, 

(Atwood  1990).  Primary  constituent  elements  are  provided  in  undeveloped  areas,  including  agricultural  lands,  that  support 

pc  fential  to  support,  through  natural  successional  processes,  various  types  of  sage  scrub  or  support  chaparral,  grassland, 

where  they  occur  proximal  to  sage  scrub  and  where  they  may  be  utilized  for  biological  needs  such  as  breeding 

et  al.  1998,  Campbell  et  al.  1998).  Primary  constituent  elements  associated  with  the  biological  needs  of  dispersal 

in  undeveloped  areas,   including  agricuhural  lands,  that   provide  or  could  provide  connectivity  or  linkage  between 
core  areas,  including  open  space  and  disturbed  areas  that  may  receive  only  periodic  use. 

jnt  elements  include,  but  are  not  limited  to,  the  following  plant  communities:  Venturan  coastal  sage  scrub,  Diegan 

maritime  succulent  scrub,   Riversidean  sage  scrub,  Riversidean  alluvial   fan  scrub,  southern  coastal  bluff  scrub, 

,_  chaparral  scrub  (Holland  1986).  Based  upon  dominant  species,  these  communities  have  been  further  divided  into 

black  sage,  brittlebush,  California  buckwheat,  California  buckwheat-white  sage,  California  encelia,  California  sagebrush, 

sag^rush-black  sage,  California  sagebrush-California  buckwheat,  coast  prickly-pear,  mixed  sage,  purple  sage,  scalebroom, 

ge  (Sawyer  and  Keeler-Wolf  1995).  Dominant  species  within  these  plant  communities  include  California  sagebrush  (Artemisia 

brckwheats  [Eriogonum  fasciculatum  and  E.  cinereum).  encelias  (Encelia  californica  and  E.  farinosa],  and  various  sages 

SJ/via  melUfera.   S.   apiana,   and   S.   leucophylla).   Other  commonly  occurring  plants   include  coast  goldenbush   (Isocoma 

monkeyflower  (Mimulus  aurantiacus),  Mexican  elderberry  (Sambucus  mexicana),  bladderpod  [Isomeris  arborea],  deerweed 

),  chaparral  mallow  (Malacothamnus  fasciculatum).  and  laurel  sumac  (Malosma  laurina],  and  several  species  of  Rhus 

R.  ovata,  and  R.  trilobata).  Succulent  species,  such  as  boxthom  (Lycium  spp.],  cliff  spurge  (Euphorbia  misera),  jojoba 

■hinensis],  and  various  species  of  cacti   (Opuntia  littoralis,  O.  prolifera.  and  Ferocactus  viridescens).  and  live-forever 

are  represented  in  maritime  succulent  scrub,  coast  prickly-pear  scrub,  and  southern  coastal  bluff  scrubs. 


bi)l 


h  ibitats 
(J  itwood 
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aT,.tL?h"''^^  habitat  does  not  include  nonFederal  lands  covered  by  a  legally  operative  incidental  take  pemiit  for  the  coastal  California 
gnatcatcher  issued  under  section  10(a)(1)(B)  of  the  Act  on  or  before  February  7,  2000.  '-ainomia 


..nH^Tr  Hofo?  ?'^?  ^^"''/y  MSCP    San  Diego  County,  California.  From  USGS  1:100,000  quadrangle  maps  San  Diego  (1980) 

and  El  Cajon  (1982).  California.  Lands  defined  by  the  boundaries  of  the  Otay-Sweetwater  Unit  of  the  San  Diego  National  Wildlife 
Refiige  Complex  and  the  San  Miguel  Major  Amendment  Area  for  the  San  Diego  Multiple  Species  Conservation  Program.  Lands  within 
L«    9n;nH  ,n   T"if^  Bernardino  Principal  Meridian,  sees.  28  and  33;  T.   12  S..  R.  01   W.,  San  Bernardino  Principal  Meridian, 
sees.  20  ?,"d^30:T.  13  S.,  R.  01  E.    San  Bernardino  Principal  Meridian,  sec.  5;  T.  13  S..  R.  02  W.,  San  Bernardino  Principal  Meridian, 
sec.  12;   1.  13  S.,  R.  03  W.,  San  Bernardino  Principal  Meridian,  sees.  2,  10,  and  13;  T.  14  S.,  R.  01  W..  San  Bernardino  Principal 
Meridian,  secs^  29  and  32;  T.   14  S.,  R.   02  W.,  San  Bernardino  Principal  Meridian,  sec.   35;  T.   15   S.,  R.  01   E.,   San  Bernardino 
Pnncipa    Mendian.  sec.  9;  T.   15  S..  R.  01  W.,  San  Bernardino  Principal  Meridian,  sees.   3-5;  T.   15  S.,  R.  02  E.,  San  Bernardino 
Principal   Meridian,  sec.  6;  T.   15  S.,  R.  02  W.,  San  Bernardino  Principal  Meridian,  sees.   2.   3.  and   12-  T    15  S     R    03  W     San 
Bernardino  Principal  Meridian,  sec.  9;  T.  16  S.,  R.  01  W..  San  Bernardino  Principal  Meridian,  sec.  5;  T.  17  S..  R.  01  E.'  San  Bernardino 
Principal  Mendian,  sees.   19,  27,  and  33-35;  T.   17  S.,  R.  01  W.,  San  Bernardino  Principal  Meridian,  sees.   5.   10,   11.   15-17,  23- 
28,   Mid  33;  T.   18  S..  R.   01   E..  San  Bernardino  Principal   Meridian,  sees.   3-5,  8,  9,   16,   19,   28-30,   32    and  33    T    18  S     R    01 
Jrr'x.         Bernardino  Principal  Meridian,  sees.   13,   17,   18,  and  20-23.  The  following  lands  within  Rincon   del  Diablo  Und  Grant 
UTM  coordinates  (X,  Y)  497000,  3667600;  497100,  3667600;  500000,  3664000;  497000,  3662400;  497000,  3667600.  The  following  lands 
within  San  Bernardino  (Snook)   Land  Grant:   UTM  coordinates  (X,  Y)  492200,   3661600;  495500,   3661600;  495500    3658500    497200 
3658500;  497000,   3657000;  496600,   3656700;  490600,   3656700;  490600.  3668000;  492200,   3660000;  492200.   3661600    The  IfollowinB 
lands  within  Canada  de  San  Vicente  y  Mesa  del  Padre  Barona  Land  Grant:  UTM  coordinates  (X,  Y)  515000,  3651400;  515000   3650400 
III?^'J^^°'^°°'-  ""°°'  3651100;  515000,  3651400.  The  following  lands  within  El  Cajon  Land  Grant:  UTM  coordinates  (X,  Y)  501000 
3640000;  503600,  3640400;  503600,  3635600;  502000,  3635600;  502000,  3634100;  500300,  3634100;  500300    3637200    498100    3637200 
501000,  3640000;  511600,  3638900;  511700,  3638900;  511700,  3634000;  508400,  3634000;  508400,  3635600;  51000o"  3635600-  510000 
3638500;  511600,  3638900;  497000,  3632500;  502000,  3632500;  502000,  3627600;  500300,  3627600;  500300    3629200-  498700  '3629200- 
498700,   3630900;  497000,   3630900;  497000,  3632500.  The  following  lands  within  Mission  San  Diego  Land  Grant:'  UTM  coordinates 
(X.  Y)  497000,   3632500;  502000.   3632500;   502000.   3627600;   500300.   3627600;  500300.   3629200;  498700    3629200-  498700    3630900 
497000.   3630900;   497000.   3632500.   The   following   lands   within   Mission   San   Diego   and   Pueblo   Lands   of  San   Diego   Land   Grants 
UTM  coordinates  (X.  Y)  481600.  3637800;  485800.  3637400;  485800.  3636600;  484200,   3636600;  484200    3635900-  483400    3635900 
483400,  3635100;  489700,  3635100;  489700,  3635900;  490600.  3635900;  490600.  3636500;  489000,  3636500;  48900o'   3635800    488000 
3635800;  488000.  3636600;  488900,  3636600;  488900,  3637300;  491700,  3637300;  491700,  3636600;  492300    3636600    492300    3635800 
493100,  3635800;  493100,  3634300;  491500,  3634300;  491500,  3633400;  489800.  3633400;  489800,  3632600;  489000 '  3632600    489000 
3634400;  485800,  3634400;  485800,  3633900;  483300,  3633900;  483300,  3634500;  482500,  3634500;  482500,  3635900;  481600.  3635900 
481600.  3637800.  The  following  lands  within  Jamaeho  and  La  Nacion  Land  Grants:  UTM  coordinates  (X.  Y)  500300    3619600-  504500 
3619600;  504500.  3619500;  504000,  3618000;  503000.  3617800;  502000.  3617800;  502000.  3617200;  500300.  3616200-  498700   '3616200 
498700.  3617900;  500300,  3617900;  500300.  3619600.  The  following  lands  within  La  Nacion,  Otay  (Dominguez),  and  Otay  (EstudiUoj 
Land  Grants:  UTM  coordinates  (X,  Y)  498700.  3614600;  500500.  3614600;  501500.  3611300;  500400,  3611300-  500400    3608200    502000 
3608200;  502000,  3606500;  503600,  3606500;  503600,  3609800;  505200,  3609800;  505200,  3613000;  506900,  3613000    506900    '36O8OO0' 
507000.  3607000;  507000,  3606000;  506300.  3606400;  505300,  3606400;  505300,  3606000;  501900.  3604900    499900    3604900    49700o' 
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3609700;  495400,  3609700;  495400,  3613100;  498700,  3613100;  498700.  3614600.  The  following  lands  within  Jamul 
I  coordinates  (X,  Y)  514600.  3613200;  515200.  3613200;  515200,  3612700;  514000.  3611000;  510000.  3610000;  510000, 
3613000;  513000.  3613000;  513000.  3613100;  514600.  3613100;  514600,  3613200. 


•  Marine  Corps  Station,  Miramar.  San  Diego  County.  California.  From  USCS  1:100.000  quadrangle  maps  F.l  Cajon  (1982) 

(1980),  California.   Lands  within  the  following:  T.   15  S..  R.  3  W.,  San  Bernardino  Principal  Meridian.  SE.   »/»  sec. 

12.   Lands  within  T.   14   S..  R.   2   W..   San  Bernardino  Principal   Meridian,  E.V2  sec.   35.   Federal  lands  within  T..  15 

1  Bernardino  Principal  Meridian,  sec.  2;  S.   V2  sec.  7;  S.  V2  sec.  8;  SV2  sec.  9;  sec.  10  except  SE.   V4.  Lands  within 

VV..   San  Bernardino  Principal  Meridian.  E.   V2  sec.   31;  sec.   32.   Lands  within  T.   15   S..  R.   1   W.,  San   Bernardino 

ian,  NE.  'A  sec.  6;  sec.  5;  S.  Vz  sec.  7;  and  sec.  8.  Lands  within  T.  15  S.,  R.  2  W.,  San  Bernardino  Principal  Meridian, 

The  following  lands  within  El  Cajon  Land  Grant:  UTM  coordinates  (X,  Y)  501000,  3640000;  503600,  3640400:  503600, 

-.0,   3635600;   502000,   3634100;   500300.   3634100;   500300,   3637200;  498100,   3637200;   501000,   3640000.   The  following 

(Mission  San  Diego  and  Pueblo   Lands  of  San  Diego  Land  Grants:   UTM  coordinates  (X,  Y)  481600.   3637800;  485800. 

,  3636600;  484200.  3636600:  484200.  3635900;  483400,  3635900:  483400,  3635100;  489700,  3635100;  489700,  3635900; 

:  490600.  3636500;  489000,  3636500;  489000.  3635800;  488000.  3635800;  488000.  3636600;  488900.  3636600;  488900, 

.  3637300:  491700,  3636600;  492300.  3636600;  492300,  3635800;  493100,  3635800;  493100.  3634300;  491500.  3634300; 

;  489800,  3633400;  489800.  3632600;  489000,  3632600;  489000,  3634400;  485800,  3634400;  485800,  3633900;  483300, 

,  3634500;  482500.  3634500:  482500.  3635900;  481600,  3635900;  481600.  3637800. 
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Unit  3.  MHCXDSP  for  San  Diego  County 


Map  Unit  3:  Multiple  Habitat  Conservation  Open  Space  Program  (MHCOSP),  San  Diego  County,  California.  From  USGS  MOO  000 
quadrangle  map   Borrego   Valley,   California   (1983).   Lands   within   T.    12   S.,   R.   01    E.,   San   Bernardino   Principal   Meridian,   sees'  28 
and  33;  T.  13  S.,  R.  02  E.,  San  Bernardino  Principal  Meridian,  sees.  22-27,  35.  and  36;  T.  13  S.,  R.  03  E.,  San  Bernardino  Principal 
Meridian,  sees.   17-19.  and   31;  T.   14  S.,  R.  02  E.,  San   Bernardino  Principal   Meridian,  sees.   1-3.   12,  and   13;  T    14  S     R    03  E 
San  Bernardino  Principal  Meridian,  sees.  6  and  7;  T.  15  S..  R.  02  E.,  San  Bernardino  Principal  Meridian,  sees.  5  and  6. 
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North  San  Diego  County  MHCP,  San  Diego  County,  California.  From  USGS  1:100,000  quadrangle  map  Oceanside, 

Lands  within  T.   10  S.,  R.  04  W.,  San  Bernardino  Principal  Meridian,  sees.  22-24,  27,  28,  and  33;  T.   11  S.,  R. 

B^Tiardino  Principal  Meridian,  sec.   31;  T.   11   S.,  R.  02  W.,  San  Bernardino  Principal  Meridian,  sees.   20,  21,  27-29, 

11   S.,  R.  04  W.,  San  Bernardino  Principal  Meridian,  sees.   1-3.  9,   11,   12,  16-21.  29-33,  and  35;  T.   11   S.,  R.  05 

Principal  Meridian,  sees.   12-14.  and  23-25;  T.   12   S.,  R.  01  W.,  San  Bernardino  Principal  Meridian,  sees.  6, 

T.  12  S..  R.  02  W..  San  Bernardino  Principal  Meridian,  sees.  1  and  2;  T.  12  S.,  R.  03  W.,  San  Bernardino  Principal 

6,   18,   19,  22,  23,  and  27-35;  T.   12  S.,  R.  04  W.,  San  Bernardino  Principal  Meridian,  sees.   12,   13,  21-28,  and  33- 

.  02  W.,  San  Bernardino  Principal  Meridian,  sec.   12;  T.   13  S.,  R.  03  W.,  San  Bernardino  Principal  Meridian,  sees. 

13;  T.  13  S..  R.  04  W.,  San  Bernardino  Principal  Meridian,  sees.  1-3.  11,  24-26,  and  35.  The  following  lands  within 

:jrant:  UTM  coordinates  (X.  Y)  473300,  3679600;  474600,  3679600;  477300.  3677800;  477200.  3677700;  477200.  3677800; 

;  475700.  3676300;  475600.  3676300;  474000.  3677300;  474000.  3677800;  473300.  3677800;  472000,  3678000;  473300, 

owing  lands  within  Agua  Hedionda  Land  Grant:  UTM  coordinates  (X,  Y)  474000,  3672000;  475700,  3670900;  475700, 

3668100;  478000,  3664000;  470700,  3664000;  470700,  3666500;  469200.  3666500;  469200,  3668200;  470800,  3668200; 

469400,  3669800;  470000,  3672000;  474000,  3672000;  excluding  UTM  coordinates  (X,  Y)  474100,  3666500;  474100, 

3664900;  475600,  3666500;  474100,  3666500.  The  following  lands  within  Rineon  del  Diablo  Land  Grant:  UTM  coordi- ^ 

3672000;  492700,  3669600;  491600,  3669600;  492000,  3672000;  497000.  3667600;  497100.  3667600;  500000.  3664000; 

;  497000,  3667600:  497000,  3662100;  497100,  3662100;  497400,  3661600;  497400,  3661500;  497000,  3661500;  497000, 

'.  3661600;  495500,  3661600;  495500,  3658500;  497200,  3658500;  497000,  3657000;  496600,  3656700;  490600,  3656700; 

„;  492200,  3660000;  492200,  3661600.  The  following  lands  within  Los  Vallecitos  de  San  Marcos  Land  Grant:  UTM 

Y)  479000,  3669000;  479100,  3669000;  479100,  3668000;  478800,  3668000;  479000,  3669000.  The  following  lands  witfiin 

(Snook)  Land  Grant:  UTM  coordinates  (X,  Y)  492200,  3661600;  495500,  3661600;  495500,  3658500;  497200,  3658500; 

;  496600,  3656700;  490600,  3656700;  490600,  3660000;  492200,  3660000;  492200,  3661600.  The  following  lands  within 

ind  San  Dieguito  Land  Grants:  UTM  coordinates  (X,  Y)  475000,  3660000;  480000.  3661000;  480000,  3656700;  479500. 

,  3658300;  476300,  3658300;  476300,  3657400;  476200,  3657400;  475000,  3660000;  477000,  3655100;  477900.  3655100; 

477800,  3652000;  477000,  3653000. 
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Map  Unit  5:  Marine  Corps  Base  Camp  Pendleton,  San  Diego  County,  California.  From  USGS  1:100,000  quadrangle  map  Oceanside. 
California  (1984).  Lands  within  T.  11  S.,  R.  05  W.,  San  Bernardino  Principal  Meridian,  sec.  22.  The  following  lands  within  Santa 
Margarita  y  Las  Flores  Land  Grant:  UTM  coordinates  (X,  Y)  440400,  3727400;  442300,  3727400;  447000,  3724000;  450100,  3719400 
450100,  3718600;  451100,  3718600;  451700.  3718100;  451700.  3715400;  452700,  3715400;  452700,  3713600;  451700,  3713600;  451700 
3712700;  451600,  3712700;  451600.  3702900;  451500,  3702900;  451500,  3702200;  450000,  3702200;  450000,  3700700;  448500,  3700700 
448500,  3701600;  447000,  3701600;  447000,  3700100;  445900,  3700100;  445100,  3701700;  445100.  3704800;  443600.  3704800;  443600 
3702700;  443000,  3701600;  441900.  3701600;  441900,  3703200;  440300,  3703200;  440300,  3701700;  438700,  3701700;  438700,  3703200 
437200,  3703200;  437200,  3704700;  443200.  3704700;  442000.  3708000;  442000.  3714500;  440500.  3714500;  440500.  3709200;  437000 
3711000;  437500,  3713000;  438900,  3713000;  438900,  3716100;  442100,  3716100;  442100,  3719300;  440400.  3719300;  440400.  3721000 
442100.  3721000;  442100,  3724100;  440400,  3724100;  440400,  3727400;  449800,  3692900;  451400,  3692900;  451400,  3691300;  453200 
3691300;  453200,  3689700;  455000,  3689700;  455000,  3688000;  453000,  3688000;  449800.  3690900;  449800,  3692900;  469200.  3691000 
470900.  3691000;  470900,  3684400;  475100,  3684400;  470800,  3680600;  470800,  3682700;  469200,  3682700;  469200.  3684400;  466100 
3684400;  466100,  3687800;  469200,  3687800;  469200,  3691000;  458200,  3688000;  459800,  3688000;  459800,  3686200;  461200,  3686200 
461200,  3681300;  459600,  3681300;  459600,  3682700;  458200,  3682700;  458200,  3684500;  456500,  3684500;  456500,  3686200;  458200 
3686200;  458200,  3688000;  462600,  3678000;  467700.  3678000;  467700.  3677700;  464400.  3674700;  462400.  3674700;  462600.  3675400 
The  Camp  Pendleton  Marine  Corps  Station  Designated  Areas  (1996);  Alpha  One;  Alpha  Two;  Bravo  One;  Bravo  Two;  Bravo  Three; 
Juliett;  Lima;  Mike;  November;  Oscar  One;  Tango;  Uniform;  Victor;  Agriculture  Lease  Area  (North);  52  Area;  62  Area;  63  Area;  64 
Area;  San  Onofre  Housing  Area;  State  Park  Lease  Area;  Red  Beach,  White  Beach;  Asistencia  de  Las  Flores;  Edson  Range  hnpact 
Area;  Agriculture  Lease  Area  (South);  Mass  3;  and  Golf  Course. 
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Map  Unit  fc;  Fallbrook  Naval  Weapons  Station,  San  Diego  County,  California.  From  USGS  1:100,000  quadrangle  map  Oceanside, 
California  (198 »):  The  following  lands  within  the  Santa  Margarita  y  Las  Flores  Land  Grant:  Fallbrook  Naval  Weapons  Station.  The 
following  Federal  Lands  associated  with  the  Fallbrook  Naval  Weapons  Station  within  T.  9  S.,  R.  4  W.,  San  Bernardino  Principal 
Meridian,  sees.  35  and  36;  T.  10  S.,  R.  4  W.,  San  Bernardino  Principal  Meridian,  sees.  1  and  2. 
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Unit?.  North  County  Subarea  of  the  MSCP 
for  Unincorporated  San  Diego  County 


^4ap  Unit  7:  North  County  Subarea  of  the  MSCP  for  Unincorporated  San  Diego  County.  CaHfomia.  From  USGS  1:100,000  quadrangle 
map  Oceanside,  California  (1984).  Lands  within  T.  09  S.,  R.  02  W.,  San  Bernardino  Principal  Meridian,  sees.  19.  20,  and  29-32; 
T.  09  S.,  R.  03  W.,  San  Bernardino  Principal  Meridian,  sees.  1-16,  22-26,  and  36;  T.  09  S.,  R.  04  W.,  San  Bernardino  Principal 
Meridian,  sees.  12  and  13;  T.  10  S.,  R.  02  W..  San  Bernardino  Principal  Meridian,  sees.  5-8,  17-20,  31.  and  32;  T.  10  S.,  R.  03 
W.,  San  Bernardino  Principal  Meridian,  sees.  12-14,  19-26,  and  29-36;  T.  ll^S.,  R.  02  W.,  San  Bernardino  Principal  Meridian,  sees. 
4-9  and  16-18;  T.  11  S.,  R.  03  W.,  San  Bernardino  Principal  Meridian,  see's.  1-6  and  10-13;  T.  13  S.,  R.  01  E.,  San  Bernardino 
Principal  Meridian,  sees.  4,  5,  7,  8,  24,  25,  35,  and  36;  T.  13  S.,  R.  01  W.,  San  Bernardino  Principal  Meridian,  see.  12;  T.  13 
S..  R.  02  E.,  San  Bernardino  Principal  Meridian,  sees.  19-21,  28-30,  33.  and  34;  T.  14  S.,  R.  02  E.,  San  Bernardino  Principal  Meridian, 
sec.  4.  The  following  lands  within  Santa  Margarita  y  Las  Floras  Land  Grant:  UTM  coordinates  (X,  Y)  477000,  3697000:  476100 
3694000;  475700,  3694000;  475700,  3696200;  477000,  3697000.  The  following  lands  within  Monserate  Land  Grant:  UTM  coordinates 
(X  ,Y)  485000,  3693000;  488000,  3689000;  487000,  3685000;  484000,  3685900;  482200,  3685900;  482200,  3689200;  483800  3689200 
483800,  3692500;  485000,  3693000.  The  following  lands  within  Valle  de  Paro  (or  Santa  Maria)  Land  Grant:  UTM  coordinates  (x! 
Y)  511700,  3660000;  511700,  3656700;  506800,  3656700;  506800,  3656800;  511000,  3660000;  511700,  3660000;  514900,  3655200;  515300, 
3655200;  515400,  3651900;  515000,  3651900;  515000,  3651700;  513300,  3651700;  513300,  3653600;  514900,  3653600;  514900,  3655200. 
The  following  lands  within  Canada  de  San  Vicente  y  Mesa  del  Padre  Barona  Land  Grant:  UTM  coordinates  (X,  Y)  516000,  3655000; 
520000,  3655000;  519000,  3653000;  518100,  3652200;  518100,  3653600;  516400,  3653600;  516500,  3653300;  516500,  3651900;  51630o! 
3651900;  516000,  3653000;  519000,  3653000;  523000,  3652000;  523000,  3651000;  519800,  3649500;  519800,  3651900;  518500,  3651900; 
518500,  3652000;  515000,  3651400;  515000,  3650400;  513300,  3650400;  513300,  3651100. 
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Units.  Southern  NCCP  Subregion  of  Orange  County 
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}.-  Southern  NCCP  Subregion  of  Orange  County.  California.  From  USGS  1:100,000  quadrangle  maps  Oceanside  (1984) 

(1985),  California.  Lands  within  T.  06  S.,  R.  06  W.,  San  Bernardino  Principal  Meridian,  sees.  6,  7,  18,  19,  30,  and 

07  W.,  San  Bernardino  Principal  Meridian,  sees.  1-4,  9-14,  and  23-25;  T.  07  S.,  R.  06  W.,  San  Bernardino  Principal 

9;  T.   07   S.,   R.   07  W.,   San   Bernardino   Principal   Meridian,   sees.   30  and   31;  T.   07   S.,   R.   08   W.,   San   Bernardino 

ian,  sees.  24,  25,  and  36;  T.  08  S.,  R.  07  W.,  San  Bernardino  Principal  Meridian,  sees.  4,  7-9,  16-18,  21,  23,  and 

R.   068  W.,  San  Bernardino  Principal   Meridian,  see.   13.  The  following  lands  within  Boca  de  La  Playa,  Canada  de 

ssion  Viejo/La  Paz,  and  Trabuco  Land  Grants:   UTM  coordinates   (X,   Y)  440400,   3727400;  442300,   3727400;  447000, 

,  3719400;  450100,  3718600;  451100,  3718600;  451700,  3718100;  451700,  3715400;  452700,  3715400;  452700,  3713600; 

;  451700,  3712700;  451600,  3712700;  451600,  3702900;  451500,  3702900;  451500,  3702200;  450000,  3702200;  450000, 

,  3700700;  448500,  3701600;  447000,  3701600;  447000,  3700100;  445900,  3700100;  445100,  3701700;  445100,  3704800; 

;  443600,  3702700;  443000,  3701600;  441900,  3701600;  441900,  3703200;  440300,  3703200;  440300,  3701700;  438700, 

3703200;  437200,  3703200;  437200,  3704700;  443200,  3704700;  442000,  3708000;  442000.  3714500;  440500,  3714500; 

437000,  3711000;  437500,  3713000;  438900,  3713000;  438900,  3716100;  442100,  3716100;  442100,  3719300;  440400, 

3721000;  442100.  3721000;  442100,  3724100;  440400,  3724100;  440400,  3727400. 
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lMt9.  Central/Coastal  NCCPSubregions  of  Orange  County 
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Map  Unit  9:  NCCP  for  Central/Coastal  Subregions  of  Orange  County  (Central/Coastal  NCCP),  Orange  County,  California.  From  USfcS 
1:100,000  quadrangle  maps  Santa  Ana  (1985)  and  Oceanside  (1984),  California.  Lands  defined  by  the  boundary  of  the  designated 
reserve  within  Marine  Corps  Air  Station  El  Toro  within  the  Natural  Communities  Conservation  Plan  for  the  Central/Coastal  Subregions 
Unds  within  T.  06  S.,  R.  07  W.,  San  Bernardino  Principal  Meridian,  sec.  4;  T.  07  S.,  R.  08  W.,  San  Bernardino  Principal  Meridian, 
sees.  25  and  36.  The  following  lands  within  Canon  de  Santa  Ana  and  Lomas  de  Santiago  Land  Grants:  UTM  coordinates  (X,  Y) 
412300,  3759800;  414500,  3759800;  414500,  3759700;  418100,  3759700;  418100,  3759600;  421100,  3759600;  421700,  3757500:  429300 
3756300;  429300,  3751500;  435600,  3751500;  435600,  3749900;  437200,  3749900;  437200,  3748000;  438000,  3748000;  437800,  3746600 
437100,  3746600;  437100,  3748000;  430700,  3748000;  430700,  3749800;  429200,  3749800;  429200,  3751400;  427800,  3751400  427800 
3749900;  424400,  3749900;  424400,  3751500;  422800.  3751500;  422800,  3754600;  421200,  3754600;  421200,  3753100;  419400,  3753100- 
419400.  3754700;  416100,  3754700;  416100,  3756400;  414500,  3756400;  414500,  3758000;  409800,  3758000;  409000.  3759000;  41230o! 
3759700;  412300,  3759800.  The  following  lands  within  Canada  de  Los  Alisos  and  Trabuco  Land  Grants:  UTM  coordinates  (X,  Y) 
440400,  3727400;  442300,  3727400;  447000,  3724000;  450100,  3719400;  450100,  3718600;  451100,  3718600;  451700,  3718100  451700 
3715400;  452700,  3715400;  452700,  3713600;  451700,  3713600;  451700,  3712700;  451600,  3712700;  451600,  3702900;  451500,  3702900,' 
451500,  3702200;  450000,  3702200;  450000,  3700700;  448500,  3700700;  448500,  3701600;  447000,  3701600;  447000.  3700100;  445900 
3700100;  445100,  3701700;  445100,  3704800;  443600,  3704800;  443600,  3702700;  443000,  3701600;  441900,  3701600;  441900,  3703200- 
440300,  3703200;  440300,  3701700;  438700,  3701700;  438700,  3703200;  437200,  3703200;  437200,  3704700;  443200,  3704700;  442000 
3708000;  442000,  3714500;  440500,  3714500;  440500,  3709200;  437000,  3711000;  437500,  3713000;  438900,  3713000;  438900,  371610o! 
442100,  3716100;  442100,  3719300;  440400,  3719300;  440400,  3721000;  442100,  3721000;  442100,  3724100;  440400  3724100-  440400 
3727400. 
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10  Palos  Verdes  Peninsula  Subregion,  Los  Angeles  County,  California.  From  USGS  1:100,000  quadrangle  map  Long 
ia  (1981).  The  following  lands  within  Los  Palos  Verdes  Land  Grant:  UTM  coordinates  (X,  Y)  369800,  3739900;  370700, 

I  3738700;  372100,  3738700;  372100,  3739900;  373800,  3739900;  373800,  3737100;  377200,  3737100;  377200,  3738500; 

I;  380400,  3736900;  378700,  3736900;  378700,  3731800;  376500,  3731800;  369000,  3734000;  368700,  3735900;  368700, 
36981)0,  3739900. 
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Map  Unit  U:  East  Los  Angeles-Orange  County  Matrix  NCCP  Subregion  of  Orange  County.  Los  Angeles  County  and  Orange  County. 
California.  From  USGS   1:100,000  quadrangle  maps  Long  Beach  (1981).  Los  Angeles  (1983).  Sgn  Bernardino  (1982),  and  Santa  Aiia 
(1985),  California.   Lands  within  T.  01  S.,  R.  09  W..  San  Bernardino  Principal  Meridian,  sees.  28  and  33;  T.  02  S..  R.  08  W     San 
Bernardino  Principal   Meridian,  sec.   31;  T.   02   S.,   R.  09  W.,  San   Bernardino  Principal   Meridian,   sees.   20,  22,   23,   26.  27,   29,  and 
32-36;  T.  02  S.,  R.   10  W.,  San  Bernardino  Principal  Meridian,  sees.  20,  29,  and  30;  T.  02  S.,  R.  11  W.,  San  Bernardino  Principal 
Meridian,  sees.  3,  9,  10,  13-16,  21-23.  25,  26,  and  36;  T.  03  S.,  R.  08  W..  San  Bernardino  Principal  Meridian,  sees.  6.  7,   14,   17, 
and   18;  T.   03   S.,  R.   10  W.,  San  Bernardino  Principal  Meridian,  sees.   1-3.  The  following  lands  within   La  Puente  and  San  Jose 
Dalton  et  al.  Land  Grants:  UTM  coordinates  (X,  Y)  424400,  3774200;  427700,  3774200;  427700,  3769200;  424400,  3769200    424400 
3767900;  424200,  3767600;  419600,  3767600;  419600,  3766000;  417900,  3766000;  417900.  3769300;  424400.  3769300;  424400.  3774200. 
The  following  lands  within  Paso  de  Bartolo  (Pico),  Potrero  Grande,  San  Antonion  (Lugo),  San  Francisquito  (Dalton),  and  unnamed 
Land  Grants:  UTM  coordinates  (X,  Y)  401800,  3767900;  401800,  3764400;  398600,  3764400;  398600,  3767900;  401800,  3767900.  The 
following  lands  within  Paso  de  Bartolo  (Pico)  Land  Grant:  UTM  coordinates  (X,  Y)  403400,  3764500;  405100,  3764500-  405000   3762000- 
403500,  3761300;  401700,  3761300;  401700,  3763000;  403400,  3763000;  403400,  3764500.  The  following  lands  within  La  Puente  Land 
Grant:   UTM  coordinates   (X,   Y)   405500,   3764500;   408400,   3764500;   408400,   3761400;  406000,   3762000;   406000,   3763000;   405500. 
3764500.  The  following  lands  within  Canon  de  Santa  Ana,  La  Habra,  La  Puente,  Lomas  de  Santiago,  Rincon  de  La  Brea,  San  Juan 
Cajon  de  Santa  Ana,  Santiago  de  Santa  Ana,  and  unnamed  Land  Grants:  UTM  coordinates  (X,  Y)  412300,  3759800;  414500    3759800 
414500,  3759700;  418100,  3759700;  418100,  3759600;  421100,  3759600;  421700,  3757500;  429300,  3756300;  429300.  3751500;  435600 
3751500;  435600,  3749900;  437200,  3749900;  437200,  3748000;  438000,  3748000;  437800.  3746600;  437100,  3746600;  437100    3748000- 
430700,  3748000;  430700,  3749800;  429200,  3749800;  429200,  3751400;  427800,  3751400;  427800,  3749900;  424400,  3749900    424400 
3751500;  422800,  3751500;  422800,  3754600;  421200,  3754600;  421200,  3753100;  419400.  3753100;  419400,  3754700;  416100.  3754700- 
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416100.    375640P 
following  lands 
429300,  375700^ 
Grants:  UTM 
3751700;  40970p 
3751600;  417801 


414500    3756400;   414500.    3758000;   409800,   3758000;   409000,    3759000;   412300,    3759700;   412300,    3759800.   The 

within  Sainta  Ana  del  Chino  (addition  to)  Land  Grants:  UTM  coordinates  (X,  Y)  425900,  3759600;  429300,  3759600; 

•  426700,  3757100;  425900.  3758700;  425900.  3759600.  The  following  lands  within  La  Habra  and  Los  Coyotes  Land 

ciwrdinates   (X.   Y)  409700.   3753300;  412900,   3753300;   412900,   3750000;   408300,   3750000;   408300,   3751700;   409700, 

3753300.  The  following  lands  within  San  Juan  Cajon  de  Santa  Ana  Land  Grant:  UTM  coordinates  (X,  Y)  416100, 

3751600;  417800.  3749900;  416100,  3749900;  416100,  3751600. 
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IMt  12.  Western  Riverside  County  MSHCP 

San  Bernardino  County 


Western  Riverside  County  MSHCP.  Riverside  County,  California.  From  USGS  1:100,000  quadrangle  maps  Santa  Ana 

Bernardino  (1982).  California.  Lands  defined  by  the  boundary  of  the  Lake  Perris/San  Jacinto  Core  Reserve.  Lands 

R.  05  W.,  San  Bernardino  Principal  Meridian.,  sees.  29  and  31-33;  T.  01  S.,  R.  06  W.,  San  Bernardino  Principal 

35;  T.  02   S.,  R.   02  W.,  San  Bernardino  Principal  Meridian,  sees.   8.   16-21,  and   28-33;  T.   02   S.,  R.  03  W.,   San 

Principal  Meridian,  sees.   7,  8,  13-29,  and  36;  T.  02  S..  R.  04  W..  San  Bernardino  Principal  Meridian,  sees.  9-16,  21- 

32-34;  T.  02  S.,  R.  05  W..  San  Bernardino  Principal  Meridian,  sees.  4  and  6;  T.  02  S.,  R.  06  W.,  San  Bernardino 

ian.  sees.   1-3;  T.   03   S.,  R.  01   W.,   San  Bernardino  Principal  Meridian,   sees.   19.   20,  and   29-32;  T.   03   S.,  R.   02 

ino  Principal  Meridian,  sees.  2-6,  8-11,  13-15,  21-26,  and  36;  T.  03  S.,  R.  03  W..  San  Bernardino  Principal  Meridian. 

T.  03  S.,  R.  04  W..  San  Bernardino  Principal  Meridian,  sees.   5-7;  T.  03  S..  R.  05  W.,  San  Bernardino  Principal 

1,   12-1420-24,  and  27;  T.  03  S.,  R.  07  W..  San  Bernardino  Principal  Meridian,  sees.  29-33;  T.  03  S..  R.  08  W.. 
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San  Bernardino  Principal   Meridian,   sees.   25   and   36;  T.  04   S.,  R.  01   W.,   San   Bernardino   Principal   Meridian,   sec.   5:  T    04   S     R 
02  W..  San  Bernardino  Principal   Meridian,  sees.   20  and  28-32;  T.  04  S.,  R.  03  W..  San  Bernardino  Principal  Meridian,  sees.  25 
and  36;  T.  04  S.,  R.  04  W.,  San  Bernardino  Principal  Meridian,  sees.  27,  28,  32,  and  33;  T.  04  S.,  R.  05  W.,  San  Bernardino  Principal 
Meridian,   sees.   28-34;   T.   04   S.,   R.   06  W.,   San   Bernardino   Principal   Meridian,   sees.    16.   18,   21,   22,   25-30.   and   32-36;  T.   04   S 
R.  07  W.,   San   Bernardino  Principal   Meridian,   sees.  4,   5,   9-11,    13.   14,   24,  and   25;  T.   05   S.,   R.  01   W.,  San   Bernardino  Principal 
Meridian,   sees.    28-31    and   33;   T.   05   S.,   R.   02   W.,   San   Bernardino   Principal   Meridian,   sees.   5.   6,   8,   9,    16,    17,   20,   21,   29,   and 
33-36;  T.  05  S.,  R.  03  W.,  San  Bernardino  Principal  Meridian,  sees.  18-20.  29,  and  30;  T.  05  S..  R.  04  W.,  San  Bernardino  Principal 
Meridian,   sees.   4,  8,   9,   12-14,   16.   17.   19,   20,   23,   24,   26-30,  and   32-34;  T.   05  S.,   R.   05  W.,   San   Bernardino  Principal   Meridian, 
sees.   2-11.   13-16,   18,   19,  and  22-28;  T.  05   S.,   R.   06  W.,  San   Bernardino  Principal   Meridian,   sees.    1-4,   9-14.  and   24;  T.   06   S 
R.  01  W.,  San  Bernardino  Principal  Meridian,  sees.  4,  7-9,  16-20,  and  29-31;  T.  06  S.,  R.  02  W..  San  Bernardino  Principal  Meridian 
sees.   3.  4.   10.   12-17,   19,   20,   22-25,  and   34-36;  T.   06  S.,   R.   03   W..   San   Bernardino  Principal  Meridian,  sees.   24.  25.  29-33,  and 
36;  T.  06  S.,  R.  04  W.,  San  Bernardino  Principal  Meridian,  sees.  3,  4,  9,  10.  13-15,  24,  and  25;  T.  07  S.,  R.  01   E..  San  Bernardino 
Principal   Meridian,   sees.    16-21    and   27-34;   T.   07   S.,   R.   01    W.,   San   Bernardino   Principal   Meridian,   sees.    2-18,   24,   25,   and    32- 
36;  T.  07  S.,  R.  02  W..  San  Bernardino  Principal  Meridian,  sees.  1,  2,  6,  7.  and  11-22;  T.  07  S.,  R.  03  W..  San  Bernardino  Principal 
Meridian,  sees.   1-4,   11-13,  and   24;  T.  08  S.,  R.  01   E.,  San  Bernardino  Principal  Meridian,  sees.  4-10.   15,  and   16;  T.  08  S..  R. 
01  W..  San  Bernardino  Principal  Meridian,  sees.  1-5;  T.  08  S..  R.  03  W..  San  Bernardino  Principal  Meridian,  sees.  23-28  and  31- 
36.  The  following  lands  within  Jurupa  (Rubidoux)  and  Jurupa  (Steams)  Land  Grants:  UTM  coordinates  (X.  Y)  463100,  3766300   463100 
3762500;  461400,  3762500;  461400,  3765700;  463100,  3766300;  459900,  3765100;  459900,  3764100;  457400.  3764100;  457400.  3764200 
459900,  3765100.  The  following  lands  within  Canon  de  Santa  Ana,  Lomas  de  Santiago  Land  Grants:  UTM  coordinates  (X.  Y)  412300 
3759800;  414500,  3759800;  414500.  3759700;  418100,  3759700;  418100,  3759600;  421100,  3759600;  421700,  3757500;  429300    3756300 
429300,  3751500:  435600,  3751500;  435600,  3749900;  437200,  3749900;  437200.  3748000;  438000,  3748000;  437800.  3746600-  437100 
3746600;  437100,  3748000;  430700,  3748000;  430700,  3749800;  429200,  3749800;  429200,  3751400;  427800.  3751400;  427800    3749900 
424400,  3749900;  424400,  3751500;  422800,  3751500;  422800,  3754600;  421200,  3754600;  421200,  3753100;  419400.  3753100    419400 
3754700;  416100.  3754700;  416100.  3756400;  414500,  3756400;  414500,  3758000;  409800,  3758000;  409000,  3759000;  412300,  3759700 
412300,   3759800.   The  following  lands  within  El  Sobrante  de  San  Jacinto  Land  Grant:   UTM  coordinates   (X,   Y)  463000.   3750000 
463100.  3748500;  463100,  3746300;  461400,  3746300;  461400,  3747900;  458200,  3747900;  458200,  3746300;  456700,  3746300'  456700 
3743200;  460000,  3743200;  460000,  3741600;  463300,  3741600;  463300,  3739000;  456000,  3739000;  452000,  3742000;  452800,  3743200 
453700.  3743200;  453700,  3744800;  455300,  3744800;  455300,  3746500;  456400,  3746500;  456400.  3749600;  458100.  3749600;  463000 
3750000.  The  following  lands  within  La  Sierra  (Yorba)  Land  Grant:  UTM  coordinates  (X,  Y)  440400.  3749500:  440400,  3748000   443700 
3748000;  443700,  3746600;  444100,  3746600;  444100,  3745300;  443900,  3745300;  438700,  3747900;  438700,  3749500;  440400    3749500 
444500,  3744900;  447300,  3744900;  447300,  3743200:  450500,  3743200;  450000,  3741000;  448000,  3741000:  444500,  3744800;  444500 
3744900.  The  following  lands  within  San  Jacinto  Viejo  Land  Grant:  UTM  coordinates  (X.  Y)  497000.  3730400;  502000    3730400-  502000 
3726400;    500300,   3725800;   500300,   3728000;   497000,   3729000;   497000,   3730400.   The   following   lands   within   La   Laguna  '(Steams) 
Land  Grant:  UTM  coordinates  (X,  Y)  466000,  3730000;  467000.  3730000;  467600,  3728600;  465500,  3728600;  466000    3730000    472000 
3725000;  472200,  3723900;  472200,  3723800;  471300,  3723800;  471300.  3724500.  The  following  lands  within  Temecula  Land  Grant 
UTM  coordinates  (X.  Y)  480000.  3718000;  481000,  3718000:  483400,  3715700;  480900.   3715700;  480900.  3717300:  480200.  3717300 
480200,  3717400;  480000,  3718000;  484100,  3714100;  484100.  3715100;  485200,  3714100;  484100.  3714100;  488000.  3712000;  488700 
3710900;  487500,  3710900;  487500,  3702000;  480800,  3701000;  480800,  3703700;  482500,  3703700;  482500,  3705300-  484200    3705300 
484200,  3710900;  485800,  3710900;  485800,  3713600;  488000.  3712000.  The  following  lands  within  Santa  Rosa  (Morino)  Land  Grant 
UTM  coordinates  (X,  Y)  488000,   3712000;  488700,   3710900;  487500.   3710900;  487500.   3702000;  480800,   3701000;  480800.   3703700 
482500.  3703700;  482500,  3705300;  484200,  3705300;  484200,  3710900;  485800.  3710900;  485800.  3713600;  488000    3712000-  478300 
3700700;  479900,   3700700;   479900,   3700600;   479000,   3700000;  478300,   3700600.   The   following   lands  within   San   Jacinto   Neuvo   y 
Potrero  Land  Grant:  UTM  coordinates  (X,  Y)  490000,  3754000;  490900,  3752800;  488900,  3752800:  488900,  3749600;  487200.  3749600 
487200,^753000;  490000,  3754000;  490500,  3751300;  492100,  3751300;  493900.  3749600;  490500.  3749600;  490500.  3751300:  482300 
3744800;  484000,  3744800;  484000,  3741600;  485700,  3741600;  485700,  3740000;  490400,  3740000;  489000,  3739000    485600    3739100 
485600,  3739900;  482300.  3739900;  482300,  3744800.  The  following  lands  within  Pauba  Land  Grant:  UTM  coordinates  (X.  Y)  503000 
3715000;  501800,  3713000;  498700,  3713000;  498700,  3711400;  497300,  3711400;  497300,  3711100;  495700,  3711100;  495700,  3711000 
493500.  3711000;  493500,  3710900;  492300,  3710900;  492300,  3711000;  492000,  3712000;  502000,  3716000;  503000,  3715000-  498700 
3709700;  500400,  3709700;  506000.  3707000;  506300.  3706400;  504800.  3706400;  504800,  3706300;  498700,  3706300. 
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Unit  13.  San  Bernardino  VaUey  MSHCP 
San  Bernardino  County 


I:  San   Bernardino   Valley   MSHCP.   San   Bernardino  County,   California.   From   USGS   1:100,000  quadrangle   map   San 

ia  (1982).  Lands  within  T.  01  N.,  R.  03  W.,  San  Bernardino  Principal-  Meridian,  sees.  16-19,  21,  22,  26-28.  30. 

1   N.,  R.  04  W..  San  Bernardino  Principal  Meridian,  sees.   5,  6,  9-15.  and  24;  T.  01   N..  R.  05  W.,  San  Bernardino 

an,  sees.   1.  4.   7,  8,   17-20.  and   29;  T.  01   N.,  R.  06  W.,  San  Bernardino  Principal  Meridian,  sees.   13-22   and  27- 

07  W..  San  Bernardino  Principal  Meridian,  sees.   13-16,  and   19-24.  T.  01   N..  R.  08  W.,  San  Bernardino  Principal 

4;  T.   01    S.,   R.   02   W..   San   Bernardino   Principal   Meridian,   sees.   5-9,   14-18,   20-22,   28,  and   31-33;  T.  01   S.,  R. 

rfiardino  Principal  Meridian,  sees.   1,  4,  8,  9.  12-16,  and  36;  T.  02  N.,  R.  05  W.,  San  Bernardino  Principal  Meridian. 

33,  and  35;  T,  02  S..  R.  02  W.,  San  Bernardino  Principal  Meridian,  sees.  6-10;  T.  02  S..  R.  03  VV.,  San  Bernardino 
an,  sees.  1-6  and  8-12:  T.  02  S..  R.  04  VV..  San  Bernardino  Principal  Meridian,  .see.  1.  The  following  lands  within 
d   Grant:   UTM   coordinates   (X.   Y)   461600,   3788400:   463000,   3788400;  464800.   3787300;  464800,   3786900;  466300, 

3785500;  466400,  3785200;  467000,  3785200;  469300,  3785100;  469700,  3785100;  472000,  3784000;  473700,  3781900; 
;  466400,  3778600;  464700,  3778600;  464700,  3780200;  461400,  3780200:  459000,  3782000;  459000,  3783600:  461400. 

1784200;  461600.  3786200;  461600.  3788400;  excluding  UTM  coordinates  463200,  3785100;  463200,  3782000;  464700, 

3785100:  463200,   3785100.  The  following  lands  within  Cucamonga  Land  Grant:   UTM  coordinates  (X,  Y)  437000. 

3781000;  445000.  3778800;  437000.  3778800;  437000.  3781000.  The  following  lands  within  San  Bernardino  Land 
inates    (X.   Y)    479200,    3773800;   480100,    3773800;   480100,    3772200;   480900,    3772200;   480900,    3770500:   479200, 

3773800:  488000,  3767300:  489700,  3767300;  489700,  3765700;  488900,  3765700;  488900,  3764100;  488000,  3764100; 

489700,  3764100;  493700,  3764100:  493700,  3762400;  489600.  3762400;  489700,  3764100. 
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Unit  14.  East  Los  Angeles  County  linkage 


Los  Angeles  County 
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Map  Unit  14:  East  Los  Angeles  County  Linkage,  Los  Angeles  County,  California.  From  USGS  1:100,000  quadrangle  map  Los  Angeles, 
California  (1983).  Lands  within  T.  01  N.,  R.  08  W.,  San  Bernardino  Principal  Meridian,  sees.  19-24:  T.  01  N.,  R.  09  W.,  San  Bernardino 
Principal  Meridian,  sees.  22-27,  34,  and  35;  T.  01  S.,  R.  09  W.,  San  Bernardino  Principal  Meridian,  sec.  2.  The  following  lands 
within  Cucamonga  Land  Grant:  UTM  coordinates  (X,  Y)  437000,  3781000;  445000,  3781000;  445000.  3778800;  437000.  3778800;  437000. 
3781000.  The  following  lands  within  San  Jose  (Dalton  et  al.)  and  San  Jose  Addition  Land  Grants:  UTM  coordinates  (X,  Y)  427000 
3776000;  427300,  3775700;  424400,  3775700;  424400,  3776500;  427000,  3776000. 
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Unit  1 5.  Western  Los  Angeles  County 


►-55-C 


15:  Western   Los  Angeles  County,  California.   From  USGS   1:100,000  quadrangle  map  Los  Angeles,  California   (1983). 

r.  03  N.,  R.   14  W.,  San  Bernardino  Principal  Meridian,  sees.  6,  7,   18,  and  19;  T.  03  N.,  R.   15  W.,  San  Bernardino 

ian,  sees.   1,  4-9,  and  15-24;  T.  04  N..  R.   14  W.,  San  Bernardino  Principal  Meridian,  sees.   18,  19,  30,  and  31;  T. 

v.,  San  Bernardino  Principal  Meridian,  sees.  7-11,  13-36.  The  following  lands  within  Ex  Mission  de  San  Fernando 

coordinates  (X,  Y)  369500,  3799000;  369600,  3799000;  370200,  3798700;  364300,  3798700;  364300,  3798800;  369500, 


U"M 


1,  2000. 

'or  Fish  and  Wildlife  and 
Filed  2-2-00;  1:12  pm] 
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February  7,  2000 
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DEPARTMEhf^  OF  HEALTH  AND 
HUMAN  SER\^CES 

Administratioii  for  Children  and 
Families 

[Program  Annoiincement  No.  93612-003] 

AdministratioJt  for  Native  Americans 
FY  2000  Avaiiibility  of  Financial 
Assistance  for  Native  American 
Languages     i 


agency: 
Americans 
action:  Notice , 


Admikiistration  for  Native 
(A1JA).ACF,DHHS. 


Administration  for 
Americ  ins  (ANA)  announces  the 
^■iscal  Year  2000  funds 
able  funds  for  Native 
lan^age  projects.  Financial 
ided  by  ANA  is  designed 
i4ants  in  designing  projects 

!  the  survival  and 
tklity  of  Native  American 


pro  n 


i  de 


t  lei 


201)0 


summary:  The 

Native 

availability  of 
and  other  avai 
American 
assistance 
to  assist  appli 
which  will 
continuing  vi 
languages. 

Special  Note; 
Native  Americans 
grant  awards  m 
will  have  a  Sepfc: 
Date.  Applicant  i 
projects  that  bef  i 

Application 
approved  by 
niunber 
August  31, 
necessary  fon^ 
apply  for  a 
announcemen  t 
calling:  The 
Administratioh 
202-690-784 

Application 
from  ANA 
assistance 
contractors  to 
training  and 
to  eligible  appjl 
under  these 
of  grant 
contractors 
applications 
Technical 
at  no  cost. 

The  ANA 
divided  as  fol 
Area  I,  Eastern 

recognized 

DE,  FL,  GA 

ME,  MI,  Mr  1 

OH,  PA,  RI, 

WV 
Area  II,  Central 

recognized 

ND,  NE. 

WY,  NV,  ir 
Area  III, 

recognized 

WA. 


The  Administration  for 
advises  all  applicants  that 
under  this  announcement 
mber  30,  2000  project  Start 
should,  therefore  develop 
n  no  earlier  than  this  date. 


Kit:  Application  kits, 
OMB  under  control 
0980-10204,  which  expires 
,  containing  the 
s  and  instructions  to 
under  this  program 
,  may  be  obtained  by  ^ 
Applicant  Help  Desk, 
for  Native  Auiericaiis, 


ar ! 


NM 


tra  ning ; 
pro/ 


kits  may  also  be  obtained 

and  technical 
iders.  ANA  employs 
provide  short-term 
technical  assistance  (T/TA) 
icants.  T/TA  is  available 
c(  mtracts  for  a  wide  range 
appli(  ation  needs,  however,  the 
not  authorized  to  write 
'he  Training  and 
As$stance  (T/TA)  is  provided 

Providers  serve  six  areas 
ows: 

serves  federally 
Tribes  in  AL,  AR,  CT,  DC, 
IL.  IN,  KY,  LA,  MA,  MD. 
MS,  NC.  NH,  NJ,  NY, 
SC,  TN,  VA,  VT,  Wl,  and 

serves  federally 
Tribes  in  AZ,  CO,  lA,  KS. 

MO,  MT,  OK,  SD,  UT, 
,  and  TX. 
West  3rn  serves  federally 
Tribes  in  CA,  OR,  and 


Area  IV,  Alaska  serves  all  eligible 
applicants  in  AK. 

Area  V,  Pacific  serves  all  eligible 
applicants  in  Hawaii  (HI)  and  the 
Pacific  Islands  of  American  Samoa 
(AS),  Guam  (GU),  Northern  Mariana 
Islands  (MP),  and  Palau  (PW). 

Area  VI,  National  serves  all  eligible 
applicants  on  the  mainland  United 
States  not  served  by  providers  for 
areas  1  through  5.  This  includes  non- 
federally  recognized  Tribes,  Urban 
Indians,  off-reservation  rural  Indian 
communities.  Native  Americans 
served  through  non-federally 
recognized  urban  and  consortia 
arrangements  and  organizations 
serving  Native  Hawaiians  and  Pacific 
Island  Natives  living  on  the  Mainland. 

ANA  employs  contracting  firms  to 
provide  short-term  training  and 
technical  assistance  (T/TA)  to  clients  in 
the  six  identified,  geographical  regions 
which  are  served  by  ANA.  The  ANA 
training  and  technical  assistance  (T/TA) 
contractors  and  their  Geographic  Areas 
are: 

Geographic  Area  I 

Eastern 

Native  American  Management  Services, 
Inc.,  Tonya  Parker,  Project  Director, 
6858  Old  Dominion  Drive,  Suite 
302,  McLean,  Va.  22101,  (703)  821- 
2226,  Fax  (703)  821-3680  or  (703) 
821-8626,  1  (800)  388-7670  (Toll 
Free),  e-mail:  nams@namsinc.org. 

Geogiaphic  Area  11 

Central 

RJS  &  Associates,  Inc.,  Dr.  Robert  J. 
Swan,  C.E.O.,  RRl,  Box  694,  Box 
Elder,  Mt.  59521,  (406)  395-4727, 
Fax (406) 395-4759,  1 (888)  838- 
4757  (Toll  Free),  Website:  http:// 
www.rjsinc.org/region2.html,  e- 
mail:  rjsinc@rjsinc.org. 

Geographic  Area  HI 

Western 

Development  Associates,  Inc.,  E.  Robles, 
Project  Director,  1475  North 
Broadway,  Suite  200,  Walnut  Creek, 
Ca.  94596,  (925)  935-9711,  1  (800) 
666-9711  (Toll  Free),  Fax  (925) 
935-0413.  Website:  http:// 
www.devassoc.com/ana/ 
anaversion2.htm,  e-mail: 
ana3@devassoc.  com . 

Geographic  Area  IV 

Alaska 

Native  American  Management  Services, 
Inc.,  P.J.  Wilkins-Bell,  Project 
Director,  1515  Tudor  Road,  Suite 
No.  #4,  Anchorage,  Alaska  99519, 


(907) 770-6230,  Fax  (907) 770- 
6232,  e-mail:  pbell@gci.com. 

Geographic  Area  V 

Pacific 

Please  call  the  ANA  Help  Desk  at  (202) 
690-7776  to  learn  the  name  and 
telephone  number  of  the  T/TA 
Provider  for  this  area.  ANA  is 
issuing  a  new  contract  for  this 
geographic  area. 

Geographic  Area  VI 

National 

RJS  &  Associates,  Inc.,  Dr.  Robert  J. 
Swan,  C.E.O.,  RR  1,  Box  694,  Box 
Elder,  Mt.  59521,  (406)  395-4757, 
Fax  (406) 395-4759,  1 (888)  838- 
4757  (Toll  Free),  Website:  http:// 
www.rjsinc.org/region6.html,  e- 
mail:  rjsinc@rjsinc.org. 
By  World-Wide-Web:  Copies  of  this 
program  aimouncement  and  many  of  the 
required  forms  may  also  be  obtained 
electronically  at  the  ANA  World  Wide 
Web  Page:  http://www.acf.dhhs.gov/ 
programs/ana. 

The  printed  Federal  Register  notice  is 
the  only  official  program 
announcement.  Although  reasonable 
efforts  are  taken  to  assiue  that  the  files 
on  the  ANA  World  Wide  Web  Page 
containing  electronic  copies  of  this 
Program  Announcement  are  accurate 
and  complete,  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  from 
any  other  soxu-ce  is  accurate  and 
complete. 

dates:  The  closing  date  for  submission 
of  applications  is  March  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kenneth  Ryan,  Native  American 
Program  Specialist,  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Administration  for  Native 
Americans,  370  L'Enfant  Promenade, 
Mail  Stop  HHH  348F,  Washington,  D.C. 
20447,  telephone:  (202)  401-7365  or 
(202)  690-7776,  telefax:  (202)  690-7441, 
or  e-mail:  kryan@acf.dhhs.gov 

Part  I:  Supplementary  Information  . 

A.  Purpose  and  Availability  of  Funds 

The  purpose  of  this  notice  is  to 
announce  the  availability  of  fiscal  year 
2000  financial  assistance  to  eligible 
applicants  for  the  purpose  of  assisting 
Native  Americans  in  assuring  the 
survival  and  continuing  vitality  of  their 
languages.  Financial  assistance  awards 
made  imder  this  program 
announcement  will  be  on  a  competitive 
basis  and  the  proposals  will  be  reviewed 
against  the  evaluation  criteria  in  this 
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announcement.  Approximately 
$2,000,000  in  Fiscal  Year  2000  has  been 
allocated  for  category  I  and  11  grants.  For 
Category  I,  Planning  Grants  (project 
length:  12  months),  the  funding  level  for 
a  budget  period  of  12  months  will  be  up 
to  $50,000.  For  Category  II,  Design  and/ 
or  Implementation  Grants  (project 
length:  up  to  36  months),  the  funding 
level  for  a  budget  period  of  12  months 
will  be  up  to  $125,000.  In  accordance 
with  current  agency  policies,  ANA  may 
fund  additional  highly  ranked 
applications  if  additional  funds  become 
available  prior  to  the  next  competition. 

ANA  continues  a  variety  of 
requirements  directed  towards  enforcing 
its  policy  that  an  eligible  grant  recipient 
may  only  have  one  active  ANA  grant 
awarded  from  a  competitive  area  at  any 
time.  Therefore,  while  eligible 
appUcants  may  compete  for  a  Native 
American  language  grant  in  either  of  the 
two  categories,  an  applicant  may  only 
submit  one  application  and  no  applicant 
may  receive  more  than  one  Native 
American  language  grant. 

All  applicants  must  clearly 
demonstrate  a  plan  for  an  employee 
fringe  benefit  package  which  includes 
an  employee  retirement  benefit  plan  of 
.05%.  Applicants  must  also  include 
within  their  program  budgets  adequate 
funding  to  allow  two  program  personnel 
to  travel  and  attend  post-award  grant 
management  and  administration 
training  which  is  sponsored  by  ANA  T/ 
TA  providers  in  their  assigned 
geographical  region. 

New  for  fiscal  year  2000,  under  the 
goals  of  Executive  Order  13031  of 
October  19,  1996  on  Tribally  Controlled 
Colleges  and  Universities  (TCU's), 
TCU's  may  now  independently  apply  ' 
for  an  ANA  Grant  without  impacting  the 
eligibility  of  the  Tribe  to  apply. 
Previously,  only  one  application  was 
accepted,  either  from  the  Tribe  or  the 
TCU.  Now  both  the  Tribe  and  the  TCU 
may  compete  for  and  receive  ANA 
grants  at  the  same  time,  in  the  same 
program(s). 

B.  Background 

The  Congress  has  recognized  that  the 
history  of  past  policies  of  the  United 
States  toward  Indian  and  other  Native 
American  languages  has  resulted  in  a 
dramatic  decrease  in  the  number  of 
Native  American  languages  that  have 
survived  over  the  past  500  years. 
Consequently,  the  Native  American 
languages  Act  (Title  1,  Pub.L.  101-477) 
was  enacted  to  address  this  decline. 

This  legislation  invested  the  United 
States  government  with  the 
responsibility  to  work  together  with 
Native  Americans  to  ensiire  the  survival 
of  cultlires  and  languages  unique  to 


Native  America.  This  law  declared  that 
it  is  the  policy  of  the  United  States  to 
"preserve,  protect  and  promote  the 
rights  and  freedom  of  Native  Americans 
to  use,  practice  and  develop  Native 
American  languages."  While  the 
Congress  made  a  significant  first  step  in 
passing  this  legislation  in  1990.  it 
served  only  as  a  declaration  of  policy. 
No  program  initiatives  were  proposed, 
nor  any  funds  authorized  to  enact  any 
significant  programs  in  furtherance  of 
this  policy. 

In  1992,  Congressional  testimony 
provided  estimates  that  of  the  several 
hundred  languages  that  once  existed, 
about  150  are  still  spoken  or 
remembered  today.  However,  only  20 
are  spoken  by  persons  of  all  ages,  30  are 
spoken  by  adults  of  all  ages,  about  60 
are  spoken  by  middle-aged  adults,  and 
45  are  spoken  by  the  most  elderly. 

In  response  to  this  testimony,  the 
Congress  passed  the  Native  American 
languages  Act  of  1992  (the  Act),  P.L. 
102-524,  to  assist  Native  Americans  in 
assming  the  survival  and  continuing 
vitality  of  their  languages.  Passage  of  the 
Act  was  an  important  second  step  in 
attempting  to  ensure  the  survival  and 
continuation  of  Native  languages,  as  it 
provides  the  basic  foundation  upon 
which  the  tribal  nations  can  rebuild 
their  economic  strength  and  rich 
cultiu-al  diversity. 

While  the  Federal  government 
recognizes  that  substantial  loss  of  Native 
American  languages  over  the  past 
several  hundred  years,  the  nature  and 
magnitude  of  the  status  of  Native 
American  languages  will  be  better 
defined  when  eligible  applicants  under 
the  Act  have  completed  language 
assessments. 

The  Administration  for  Native 
Americans  (ANA)  believes  that  the 
responsibility  for  achieving  self- 
sufficiency  rests  with  the  governing 
bodies  of  Indian  Tribes,  Alaska  Native 
villages,  and  in  the  leadership  of  Native 
American  groups.  This  belief  supports 
the  ANA  principle  that  the  local 
community  and  its  leadership  are 
responsible  for  determining  goals, 
setting  priorities,  and  planning  and 
implementing  programs  which  support 
the  community's  long-range  goals. 

Therefore,  since  preserving  a  language 
and  ensuring  its  continuation  is 
generally  one  of  the  first  steps  taken 
toward  strengthening  a  group's  identity, 
activities  proposed  under  this  program 
announcement  will  contribute  to  the 
social  development  of  Native 
commvmities  and  significantly 
contribute  to  their  efforts  toward  self- 
sufficiency. 

The  Administration  for  Native 
Americans  recognizes  that  eligible 


applicants  must  have  the  opportunity  to 
develop  their  own  language  plans, 
technical  capabilities,  and  access  to  the 
necessary  financial  and  technical 
resources  in  order  to  assess,  plan, 
develop  and  implement  programs  to 
assure  the  survival  and  continuing 
vitality  of  their  languages.  ANA  also 
recognizes  that  potential  applicants  may 
have  specialized  knowledge  and 
capabilities  to  address  specific  language 
concerns  at  various  levels.  This  program 
announcement  reflects  these  special 
needs  and  circiunstances. 

C.  ANA  Program  and  Administrative 
Policies 

Applicants  must  comply  with  the 
following  programmatic  policies: 

•  Funds  will  not  be  awarded  for 
projects  addressing  dead  languages.  For 
purposes  of  this  announcement,  dead 
languages  are  those  languages  that  are 
no  longer  spoken  by  any  tribal  member 
or  conununity  member. 

•  The  Commissioner  shall  determine 
the  repository  for  copies  of  products 
fix)m  Native  American  language  grants 
funded  under  this  program 
announcement.  At  the  end  of  the  project 
period,  products  or  project  models  of 
Native  American  languages  grants 
funded  by  this  program  announcement 
should  be  sent  to  the  designated 
repository.  Federally  recognized  Indian 
Tribes  are  not  required  to  comply  with 
this  condition. 

Applicants  must  comply  with  the 
following  administrative  policies: 

•  Current  Native  American  language 
grantees  whose  grant  project  period 
extends  beyond  September  30,  2000,  or 
who  have  requested  an  extension  of  the 
grant  project  beyond  that  date,  are  not 
eligible  to  apply  for  a  grant  under  the 
same  program  area.  Current  Native 
American  language  grantees  with 
project  periods  beyond  September  30. 
2000,  may  not  compete  for  additional 
Native  American  language  grants. 

•  Applicants  for  Category  I  may 
propose  12-  to  17-month  projects; 
applicants  for  Category  II  may  propose 
up  to  36-month  projects. 

•  Applicants  must  describe  a  locally- 
determined  strategy  to  carry  out  a 
proposed  project  with  fundable 
objectives  and  activities. 

•  An  application  from  a  federally 
recognized  Tribe.  Alaska  Native  Village 
or  Native  American  organization  must 
be  from  the  governing  body  of  the  Tribe 
or  organization. 

•  ANA  will  not  accept  applications 
from  tribal  components  which  are 
tribally-authorized  divisions  of  a  larger 
Tribe,  unless  the  application  includes  a 
tribal  resolution  which  clearly 
demonstrates  the  Tribe's  support  of  the 
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project  and  the  Tribe's  understanding 
that  the  other  i  pplicant's  project 
supplants  the  '  nbe's  authority  to 
submit  an  application  under  the  Native 
American  lang  aages  program  both  for 
the  ciurent  con  ipetition  and  for  the 
duration  of  the  approved  grant  period, 
should  the  app  lication  be  funded. 

•  If  a  federal  ly  recognized  Tribe  or 
Alaska  Native  riHage  chooses  not  to 
apply,  it  may  support  another 
applicant's  pro  ject  (e.g.,  a  tribal 
organization)  v  hich  serves  or  impacts 
their  reservaticn.  In  this  case,  the 
applicant  must  include  a  tribal 
resolution  whi  :h  clearly  demonstrates 
the  Tribe's  app  roval  of  the  project  and 
the  Tribe's  unc  erstanding  that  the  other 
applicant's  pre  iect  supplants  the  Tribe's 
authority  to  su  )mit  an  application 
under  the  Nati  re  American  languages 
program  both  f  ar  the  current 
competition  an  d  for  the  duration  of  the 
approved  grani  period,  should  the 
application  be  funded. 

•  ANA  will  inly  accept  one 
application  wb  ich  serves  or  impacts  a 
reservation,  Tr  be,  or  Native  American 
community. 

•  Any  non-j  rotit  organization 
submitting  an  ;  ipplication  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  he  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providi  ng  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  ( irganizations  described  in 
Section  501(c)  3)  of  the  IRS  code  or  by 
providing  a  co  jy  of  the  currently  valid 
IRS  tax  exemp  ion  certificate,  or  by 
providing  a  co  )y  of  the  articles  of 
incorporation  >earing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  <  iomiciled. 

•  If  the  appicant,  other  than  a  Tribe 
or  an  Alaska  N  ative  Village  government, 
is  proposing  a  sroject  benefiting  Native 
Americans  or  Jative  Alaskans,  or  both, 
it  must  provid  5  assurance  that  its  duly 
elected  or  app  )inted  board  of  directors 
is  representati  ^e  of  the  community,  to 
be  served.  To  i  stablish  compliance  with 
the  requiremei  it  in  the  regulations  for  a 
Board  represei  itative  of  the  community, 
applicants  she  uld  provide  information 
establishing  tli  at  at  least  ninety  (90) 
percent  of  the  individuals  serving  on  a 
non-profit  app  licant's  board  fall  into 
one  or  more  o  the  following  categories: 
(1)  A  current  c  r  past  member  of  the 
community  to  be  served;  (2)  a 
prospective  p<  rticipant  or  beneficiary  of 
the  project  to  le  funded;  or  (3)  have  a 
cultural  relatidnship  with  the 
community  to  be  served. 

•  Organizat  ons  incorporating  in 
American  Sanoa  aie  cautioned  that  the 
Samoan  gover  iment  relies  exclusively 


upon  IRS  determinations  of  non-profit 
status;  therefore,  articles  of 
incorporation  approved  by  the  Samoan 
government  do  not  establish  non-profit 
status  for  these  organizations  for  the 
purpose  of  eligibility  for  ANA  funds. 

•  Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project;  i.e.,  the  sum  of  the  ACF  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
must  include  a  match  of  at  least  $25,000 
(20%  of  the  total  $125,000  project  cost). 

As  per  45  CFR  Part  74.2,  In-Kind 
contributions  are  defined  as  "the  value 
of  non-cash  contributions  provided  by 
non-Federal  third  parties.  Third  party-in 
kind  contributions  may  be  in  the  form 
of  real  property,  equipment,  supplies 
and  other  expendable  property,  and  the 
value  of  goods  and  services  directly 
benefiting  and  specifically  identifiable 
to  the  project  or  program." 

In  addition  it  may  include  other 
Federal  funding  sources  where 
legislation  or  regulations  authorize 
using  specific  types  of  funds  for  match'; 
examples  follow: 

•  Indian  Child  Welfare  funds, 
through  the  Department  of  Interior; 

•  Indian  Self-Determination  and 
Education  Assistance  funds,  through  the 
Department  of  Interior  and  the 
Department  of  Health  and  Human 
Services;  and 

•  Community  Development  Block 
Grant  funds,  through  the  Department  of 
Housing  and  Urban  Development. 

An  itemized  budget  detailing  the 
applicant's  non-Federal  share,  and  its 
source(s),  must  be  included  in  an 
application. 

•  If  an  applicant  plans  to  charge  or 
otherwise  seek  credit  for  indirect  costs 
in  its  ANA  application,  a  current  copy 
of  its  Indirect  Cost  Agreement  must  be 
included  in  the  application. 

•  A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 
submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

•  Applications  originating  from 
American  Samoa,  Guam,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  Section 
501(d)  of  Public  Law  95-134,  as 
amended  (48  U.S.C.  1469a)  under  which 
HHS  waives  any  requirement  for 
matching  funds  under  $200,000 
(including  in-kind  contributions). 
Therefore,  for  the  grants  under  this 
Native  American  language  program,  no 
match  is  required  for  grants  to  these 
insular  areas. 


D.  Proposed  Projects  to  be  Funded 
Category  I — Plaiming  Grants 

The  purpose  of  a  Planning  Grant  is  to 
conduct  an  assessment  and  to  develop 
the  plan  needed  to  describe  the  current 
status  of  the  language(s)  to  be  addressed 
and  to  establish  community  long-range 
goal(s)  to  ensure  its  survival.  Project 
activities  may  include,  but  are  not 
limited  to: 

•  Data  collection,  compilation, 
organization  and  description  of  current 
language  status  through  a  "formal" 
method  (e.g.  work  performed  by  a 
linguist,  and/or  a  language  survey 
conducted  by  commmiity  members)  or 
an  "informal"  method  (e.g.  a 
community  consensus  of  the  language 
status  based  on  elders,  tribal  scholars, 
and/or  other  community  members); 

•  Establishment  of  community  long- 
range  language  goals;  and 

•  Acquisition  of  necessary  training 
and  technical  assistance  to  administer 
the  project  and  achieve  project  goal(s). 

Category  II — Design  and/or 
Implementation  Grants 

The  purposes  of  Design  and/or 
Implementation  Grants  are  (l)  So  Tribes 
or  communities  may  design  and/or 
implement  a  language  program  to 
achieve  their  long-range  goal(s);  and  (2) 
To  accommodate  where  the  Tribe  or 
community  is  in  reaching  their  long- 
term  language  goal(s). 

Applicants  under  Category  II  must  be 
able  to  document  that: 

(a)  Language  information  has  been 
collected  and  analyzed,  and  that  it  is 
current  (compiled  within  36  months 
prior  to  the  grant  application); 

(b)  The  community  has  established 
long-range  language  goals;  and 

(c)  Community  representatives  are 
adequately  trained  so  that  the  proposed 
project  goals  can  be  achieved. 

Category  II  applications  may  include 
purchasing  specialized  equipment 
(including  audio  and  video  recording 
equipment,  computers,  and  software) 
necessary  to  achieve  the  project 
objectives.  The  applicant  must  fully 
justify  the  need  for  this  equipment  and 
explain  how  it  will  be  used  to  achieve 
the  project  objectives. 

The  types  of  projects  ANA  may  fund 
under  Category  II  include,  but  are  not 
limited  to: 

1 .  Establishment  and  support  of  a 
community  Native  American  language 
project  to  bring  older  and  yoimger 
Native  Americans  together  to  facilitate 
and  encourage  the  teaching  of  Native 
American  languages  skills  from  one 
generation  to  another; 

2.  Establishment  of  a  project  to  train 
Native  Americans  to  teach  Native 
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American  languages  to  others  or  to 
enable  them  to  serve  as  interpreters  or 
translators  of  such  languages; 

3.  Development,  printing,  and 
dissemination  of  materials  to  be  used  for 
the  teaching  and  enhancement  of  Native 
American  languages; 

4.  Establishment  or  support  of  a 
project  to  train  Native  Americans  to 
produce  or  participate  in  television  or 
radio  programs  to  be  broadcast  in  Native 
American  languages;  and 

5.  Compilation,  transcription  and 
analysis  of  oral  testimony  to  record  and 
preserve  Native  American  languages 

Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply  under  this  competitive 
area: 

•  Federally  recognized  Indian  Tribes; 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/Associations  in  Alaska 
with  village  specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 

•  Public  and  nonprofit  private 
agencies  serving  Native  Hawaiians  (The 
populations  served  may  be  located  on 
these  islands  or  on  the  continental 
United  States); 

•  Public  and  nonprofit  private 
agencies  serving  native  peoples  fi-om 
Guam,  American  Samoa,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  The  populations  served  may  be 
located  on  these  islands  or  in  the  United 
States;  and 

•  Tribally  controlled  community 
colleges,  tribally  controlled  post- 
secondary  vocational  institutions;  and, 

•  Colleges  and  imiversities  located  in 
Hawaii,  Guam,  American  Samoa,  Palau, 
or  the  Commonwealth  of  the  Northern 
Mariana  Islands  which  serve  Native 
American  Pacific  Islanders. 

•  Non-profit  Alaska  Native 
community  entities  or  tribal  governing 
bodies  (Indian  Reorganization  Act  or 
traditional  Councils)  as  recognized  by 
the  Bureau  of  Indian  Affairs. 

Further  information  on  eligibility 
requirements  is  presented  in  Part  I.C, 


ANA  Program  and  Administrative 
Policy.  Some  important  policies  found 
in  Part  I  are  highlighted  as  follows: 

Current  ANA  Native  American 
language  grantees  whose  grant  project 
period  ends  on  or  before  September  30, 
2000  are  eligible  to  apply  for  a  grant 
award  under  this  program 
announcement.  The  Project  Period  is 
noted  in  Block  9  of  the  "Financial 
Assistance  Award"  document. 
Applicants  for  new  grants  may^not  have 
a  pending  request  to  extend  their 
existing  grant  beyond  September  30, 
2000. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  the  time  qf  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  or  Tribe  in  which  the  corporation 
or  association  is  domiciled. 

If  the  applicant,  other  than  a  Tribe  or 
an  Alaska  Native  Village  government,  is 
proposing  a  project  benefiting  Native 
Americans  or  Alaska  Natives,  or  both,  it 
must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community  to  be 
served.  To  establish  compliance  with 
the  requirement  in  the  regulations  for  a 
Board  representative  of  the  community 
applicants  should  provide  information 
establishing  that  at  least  ninety  (90) 
percent  of  the  individuals  serving  on  a 
non-profit  applicant's  board  fall  into 
one  or  more  of  the  following  categories: 
(1)  A  current  or  past  member  of  the 
community  to  be  served;  (2)  A 
prospective  participant  or  beneficiary  of 
the  project  to  be  funded;  or  (3)  Have  a 
cultural  relationship  with  the 
community  to  be  served.  A  list  of  board 
members  with  this  information 
including  tribal  or  Village  affiliation  is 
one  of  the  most  suitable  approaches  for 
demonstrating  compliance  with  this 
requirement. 

Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  or  impacts  a  reservation.  Tribe,  or 
Native  American  community.  If  a 
federally  recognized  Tribe  or  Alaska 
Native  village  chooses  not  to  apply,  it 
may  support  another  applicant's  project 
(e.g.,  a  tribal  organization)  which  serves 
or  impacts  their  reservation.  In  this  case, 
the  applicant  must  include  a  tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  approval  of  the  project  and 


the  Tribe's  understanding  that  the  other 
applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
under  that  specific  competitive  area 
both  for  the  current  competition  and  for 
the  duration  of  the  approved  grant 
period. 

Participating  Organizations:  If  a  tribal 
organization,  or  other  eligible  applicant, 
decides  that  the  objective  of  its 
proposed  Native  American  language 
project  would  be  accomplished  more 
effectively  through  a  partnership 
arrangement  with  a  tribal  school, 
coltege,  or  university,  the  applicant 
shall  identify  such  school,  college  or 
university  as  a  participating 
organization  in  its  application.  Under  a 
partnership  agreement,  the  applicant 
will  be  responsible  for  the  fiscal, 
administrative  and  programmatic 
management  of  the  grant. 

F.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  Federal  share 
and  the  non-Federal  share.  Further 
information  on  this  requirement  is 
presented  in  Part  I.C,  ANA  Program  and 
Administrative  Policy. 

Applications  originating  from 
American  Samoa,  Guam,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  Section 
501(d)  of  Public  Law  95-134,  as 
amended  (78  U.S.C.  1469a)  under  which 
HHS  waives  any  requirement  for 
matching  funds  under  $200,000. 
(including  in-kind  contributions). 
Therefore,  for  the  ANA  grants  under 
these  announced  programs,  no  match  is 
required  for  grants  to  these  insular 
areas. 

G.  Review  Criteria 

The  proposed  project  should  address 
the  purposes  of  the  Native  American 
languages  stated  and  described  in  the 
section  I.B,  "Background"  of  this 
announcement. 

The  evaluation  criteria  below  are 
closely  inter-related.  Points  are  awarded 
only  to  applications  which  respond  to 
these  criteria.  Proposed  projects  will  be 
reviewed  on  a  competitive  basis  using 
the  following  separate  sets  of  evaluation 
criteria;  one  set  for  planning  grant 
applications,  the  other  for  design  and/or 
implementation  grant  applications: 

H.  Planning  Grants 

(1)  Current  Status  of  Native  American 
language(s)  (15  points) 

•  The  application  fully  describes  the 
cvurent  status  of  Native  American 
language(s)  in  the  community.  Since 
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•  "Letters  of  support"  merely  express 
another  orgcmization's  endorsement  of  a 
proposed  project.  Such  support  letters 
and  related  documentation  do  not 
indicate  a  binding  commitment,  do  not 
establish  the  authenticity  of  other 
resources,  and  do  not  offer  or  bind 
specific  resources  to  the  project. 

•  "Letters  of  commitment"  are 
binding  and  specify  the  nature,  amount 
and  conditions  under  which  another 
agency  or  organization  will  support  a 
project  funded  with  ANA  funds.  These 
resources  may  be  human,  natural  or 
financial,  and  may  include  other 
Federal  and  non-Federal  resources. 
Applicant  statements  that  additional 
funding  will  be  sought  ft-om  other 
specific  sources  are  not  considered  a 
binding  commitment  of  outside 
resources. 

•  Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  Applicants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

If  the  applicant  proposes  to  enter  into 
a  partnership  arrangement  with  a 
school,  college  or  university, 
documentation  of  this  commitment 
must  be  included  in  the  application. 

(3)  Project  Objectives,  Approach  and 
Activities  (30  points) 

The  proposed  objectives  in  the 
Objective  Work  Plan(s)  relate  to  the  goal 
to  ensure  the  survival  and  continuing 
vitality  of  Native  American  language(s). 
More  specifically,  together  they  will 
achieve  for  the  Tribe  or  community's 
language  goals  for  the  proposed  project. 

Each  Objective  Work  Plan  clearly 
describes: 

•  The  tribal  government's  and 
community's  active  involvement  in  the 
continuing  participation  of  Native 
American  language  speakers; 

•  Measurable  or  quantifiable  results 
or  outcomes; 

•  How  the  results  or  outcomes  relate 
to  the  community's  long-range  goals  or 
the  establishment  of  those  goals; 

•  How  the  project  can  be 
accomplished  with  the  available  or 
expected  resources  during  the  project 
period; 

•  How  the  main  activities  will  be 
accomplished; 

•  Who  specifically  will  conduct  the 
activities  under  each  objective;  and 


•  What  the  next  steps  may  be  after  the 
Planning  project  is  completed. 

(4)  Organizational  capabilities/ 
Qualifications  (20  points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  well-defined.  The 
application  clearly  demonstrates  the 
successful  management  of  projects  of 
similar  scope  by  the  organization  and  or 
by  the  individual  designated  to  manage 
the  project. 

(b)  Position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  the 
proposed  budget  of  the  application. 
Position  descriptions  very  clearly 
describe  the  position  and  its  duties  and 
clearly  relate  to  the  personnel  staffing 
required  to  achieve  the  project 
objectives.  Resumes  demonstrate  that 
the  proposed  staff  are  •qualified  to  carry 
out  the  proposed  activities.  Either  the 
position  descriptions  or  the  resumes 
contain  the  qualifications,  and/or 
specialized  skills,  necessary  for  overall 
quality  management  of  the  project. 
Resumes  must  be  included  if 
individuals  have  been  identified  for 
positions  in  the  application.P='04'< 

Note:  Applicants  are  encouraged  to  give 
preference  to  Native  Americans  in  hiring  staff 
and  contracting  services  under  an  approved 
ANA  grant. 

(5)  Budget  (10  points) 

A  detailed  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Identifies  and  explains  each  line 
item,  with  a  well-written  justification, 
in  the  budget  categories  in  Section  B  of 
the  Budget  Information  of  the 
application,  including  the  applicant's 
non-Federal  share  and  its  source. 
Applicants  from  American  Samoa, 
Guam,  and  the  Northern  Mariana 
Islands  are  not  required  to  provide  a 
20%  match  for  the  non-Federal  share 
since  the  level  of  funding  available  for 
the  grants  would  not  invoke  a  required 
match  for  grants  to  these  insular  areas. 
Therefore,  applicants  from  these  insular 
areas  may  not  have  points  reduced  for 
the  lack  of  matching  funds.  They  are, 
however,  expected  to  coordinate  and 
organize  the  delivery  of  any  non-ANA 
resources  they  propose  for  the  project, 
as  are  all  ANA  applicants. 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  facilitats 
the  determination  of  cost  allowability 
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and  the  relevance  of  these  costs  to  the 
proposed  project;  and 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

•  Includes  sufficient  funds  for 
principal  representatives  from  the 
applicant  organization  to  travel  to  one 
post-award  grant  training  and  technical 
assistance  conference.  This  travel  and 
training  should  occur  as  soon  as 
practical. 

•  Includes  an  employee  fringe  benefit 
budget  that  provides  grant-funded 
employees  with  a  qualified,  self- 
directed,  portable  retirement  plan  in 
addition  to  Social  Security.  ANA  will 
fund  at  least  five  (5)  percent  of  the 
employer's  share,  and  up  to  the  full 
grant-project  Federal  share  of  employer 
contributions  when  based  on  a  program 
providing  benefits  equally  to  all  grant- 
and  non-grant  employees. 

ANA  considers  a  retirement  plan  to  be 
a  necessary,  reasonable  and  allowable 
cost  in  accordance  with  OMB  rules. 
Minimum  standards  for  an  acceptable 
retirement  fringe  benefit  plan  are: 

•  The  plan  must  be  "qualified",  i.e., 
approved  by  the  Internal  Revenue 
Service  to  receive  special  tax-favored 
treatment. 

•  The  plan  exists  for  the  exclusive 
benefit  of  the  participants;  funds  are  to 
be  used  for  retirement  and  certain  other 
pre-retirement  needs,  not  for  the 
organization's  needs. 

•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

•  The  plan  must  be  a  401  (k)  for 
people  who  work  in  corporations  or 
403(b)  plan  for  people  who  work  for 
not-for-profit  organizations.  An  alternate 
proposal  may  be  submitted  for  review 
and  approval  during  grant  award 
negotiations.  Alternate  proposals  may 
include  the  use  of  Individual  Retirement 
Accounts,  Money  Purchase  Pension 
Plans,  Defined  Benefit  Pension  Plans, 
Combination  Plans,  etc.  In  no  case  will 

a  non-qualified  deferred  compensation 
plan,  e.g..  Supplemental  Executive 
Retirement  Plan  (SERPs)  or  Executive 
Bonus  Plan  be  accepted. 

n.  Design  and/or  Implementation 
Grants 

(1)  Current  Status  of  Native  American 
Language(s)  (10  points) 

(a)  The  application  fully  describes  the 
current  status  of  the  Native  American 
language  to  be  addressed;  current  status 
is  defined  as  data  compiled  within  the 
previous  48  months.  The  description  of 
the  current  status  minimally  includes 
the  following  information: 

•  Number  of  speakers 


•  Age  of  speakers 

•  Gender  of  speakers 

•  Level(s)  of  fluency 

•  Number  of  first  language  speakers 
(Native  language  as  the  first  language 
acquired) 

•  Number  of  second  language 
speakers  (Native  language  as  the  second 
language  acquired) 

•  Where  Native  language  is  used  (e.g. 
home,  court  system,  religious 
ceremonies;  church,  media,  school, 
governance  and  cultiual  activities) 

•  Source  of  data  (formal  and/or 
informal) 

•  Rate  of  language  loss  or  gain 
(b)  the  application  fully  describes 

existing  community  language  or 
language  training  programs  and  projects, 
if  any,  in  support  of  the  Native 
American  language  to  be  addressed  by 
the  proposed  project.  Existing  programs 
and  projects  may  be  formal  (e.g.,  work 
by  a  linguist,  and/or  language  survey 
conducted  by  commiuiity  members)  or 
"informal"  (e.g.,  a  community 
consensus  of  the  language  status  based 
on  elders,  tribal  scholars,  and/or  other 
conununity  members). 

The  description  should  answer  the 
following:  has  applicant  had  a 
conununity  language  or  language 
training  program  within  the  last  48 
months?  (2)  Within  the  last  10  years?  If 
so,  fully  describe  the  program(s),  and 
include  the  following: 

•  Program  goals 

•  Number  of  program  participants 

•  Nmnber  of  speakers 

•  Age  range  of  participants  (e.g.,  0-5, 
6-10,  11-18,  etc.) 

•  Number  of  language  teachers 

•  Criteria  used  to  acKnowledge 
competency  of  language  teachers 

•  Resources  available  to  the  applicant 
(e.g.  valid  grammars,  dictionaries,  and/ 
or  thographics  or  describe  other  suitable 
resources) 

•  Program  achievements 

If  applicant  has  never  had  a  language 
program,  a  detailed  explanation  of  what 
barriers  or  circumstances  prevented  the 
establishment  of  a  community  language 
program  should  be  included. 

(2)  Goals  and  Available  Resources  (20 
points) 

(a)  The  application  describes  the 
proposed  project's  long-range  goals  and 
strategies,  including: 

•  How  the  specific  Native  American 
long-range  community  goal(s)  relate  to 
the  proposed  project;  and 

•  How  the  goal(s)  fit  within  the 
context  of  the  current  language  status; 

•  A  clearly  delineated  strategy  to 
assist  in  assuring  the  survival  and 
continued  vitality  of  the  Native 
American  languages  addressed  in  the 
community. 


(b)  The  application  explains  how  the 
community  and  the  tribal  government 
(where  one  exists)  intends  to  achieve 
these  goals.  The  type  of  community 
served  will  determine  the  type  of 
dociunentation  necessary  to 
demonstrate  participation.  AU  Tribes 
and  communities,  however,  must 
indicate  in  their  application  how  they 
intend  to  involve  elders  and  other 
community  members  in  th^ir  projects 
and  include  them  in  development  of 
language  goals  and  strategies  and  in 
evaluation  of  project  outcomes.  Ways  to 
demonstrate  community  and  tribal 
government  support  for  the  project 
include: 

•  A  resolution  from  Tribes  or  tribal 
organizations  stating  that  community 
involvement  has  occiured  in  project 
planning; 

•  Community  surveys  and 
questionnaires,  including  those 
developed  to  determine  the  level  of 
commimity  support  for  tribal 
resolutions;  and 

•  Minutes  of  community  meetings, 
tribal  presentations  and  discussion 
forums; 

Applications  from  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 
National  Indian  and  Native 
organizations  should  describe  their 
membership  and  define  how  the 
organization  operates. 

(c)  Available  resources  (other  than 
ANA  and  the  non-federal  share)  which 
will  assist  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  of 
commitment  of  resources,  and  not 
"letters  of  support". 

•  "Letters  of  support"  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Such  support  letters 
and  related  documentation  do  not 
indicate  a  binding  commitment,  do  not 
establish  the  authenticity  of  other 
resources,  and  do  not  offer  or  bind 
specific  resources  to  the  project. 

•  "Letters  of  commitment"  are 
binding  and  specify  the  nature,  amount 
and  conditions  under  which  another 
agency  or  organization  will  support  a 
project  funded  with  ANA  funds.  These 
resources  may  be  human,  natiu'al  or 
financial,  and  may  include  other 
Federal  and  non-Federal  resources. 
Applicant  statements  that  additional 
funding  will  be  sought  from  other 
specific  sources  are  not  considered  a 
binding  commitment  of  outside 
resources. 
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•  Non-ANA  resources  should  be 
leveraged  to  sti-engthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community,  rtoject  designs  should 
explain  how  tiose  parts  of  projects 
which  ANA  dies  not  fund  will  be 
financed  through  other  sources.  For 
example,  AN/  does  not  fund 
construction,  i  Applicants  must  show  the 
relationship  ol  non-ANA  funded 
activities  to  th  ase  objectives  and 
activities  that  ire  funded  with  ANA 
grant  funds. 

If  the  applicant  proposes  to  enter  into 
a  partnership  irrangement  with  a 
school,  coUego  or  xmiversity, 
documentatioi  i  of  this  commitment 
must  be  included  in  the  appUcation. 

(3)  Project  Ob\  ectives.  Approach  and 
Activities  (30  joints) 


objectives  in  the 
Woik  Plan(s)  relate  to  the  goal 

<  urvival  and  continuing 
Nat  ve  American  language(s). 
specific!  ily,  together  they  will 
Tribe  or  community's 
for  the  proposed  project, 
for  more  than  one  year, 
includes  Objective  Work 
year  (budget  period) 


The  propos<  d 
Objective 
to  ensure  the 
vitality  of 
More 

achieve  for  th(  i 
language  goal: 
If  the  project 
the  applicatioh 
Plans  for  each 
proposed. 

Each  Object  1 
describes: 

•  The  triba 


community's 
continuing  pa  rt 
American  Ian; 
•  Measurab  le 


government's  and 
ictive  involvement  in  the 
icipation  of  Native 
uage  speakers; 
or  quantifiable  results 


or  outcomes 

•  How  they 
long-range  go|l 
those  goals; 

•  How  the 
accomplished  with 
expected  resoiirces 
period; 

•  How  the 
accomplished ; 

•  Who  spec  ifically 
activities  undpr 

•  How  the 
become  self- 
by  other  than 
the  project  pa  riod. 


(4)  Organiza 
Qualification  ; 


(a)  The  m<x^c 
administrativ ! 
is  explained 
ability  to 
proposed 
application 
successful  I 
similar  scope 
or  by  the  indi  vidual 
manage  the  p  oject. 


SCO  )e 


m 


ve  Work  Plan  clearly 


relate  to  the  commimity's 
Is  or  the  establishment  of 

roject  can  be 

the  available  or 
during  the  project 

nain  activities  will  be 

will  conduct  the 
each  objective;  and 
)roject  will  be  completed, 
s  istaining,  or  be  financed 
ANA  funds  at  the  end  of 


tipnal  capabilities/ 
(15  points) 


ai  agement  and 

structiire  of  the  applicant 
evidence  of  the  applicant's 
mar  age  a  project  of  the 

is  well-defined.  The 
early  demonstrates  the 
i  nagement  of  projects  of 
by  the  organization  and/ 
designated  to 


(b)  Position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  the 
proposed  budget  of  the  appligjition. 
Position  descriptions  very  clearly 
describe  the  position  and  its  duties  and 
clearly  relate  to  the  personnel  staffing 
required  to  achieve  the  project 
objectives.  Resumes  demonstrate  that 
the  proposed  staff  are  qualified  to  carry 
out  the  proposed  activities.  Either  the 
position  descriptions  or  the  resimies 
contain  the  qualifications,  and/or 
specialized  skills,  necessary  for  overall 
quality  management  of  the  project. 
Resumes  must  be  included  if 
individuals  have  been  identified  for 
positions  in  the  application. 

Note:  Applicants  are  encouraged  to  give 
preference  to  Native  Americans  in  hiring  staff 
and  contracting  services  under  an  approved 
ANA  grant. 

(5)  Budget  (10  points) 

A  detailed  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Identifies  and  explains  each  line 
item,  with  a  well-vmtten  justification, 
in  the  budget  categories  in  Section  B  of 
the  Budget  Information  of  the 
application,  including  the  applicant's 
non-Federal  share  and  its  source. 
Applicants  fi-om  American  Samoa, 
Guam,  and  the  Northern  Mariana 
Islands  are  not  required  to  provide  a 
20%  match  for  the  non-Federal  share 
since  the  level  of  funding  available  for 
the  grants  would  not  invoke  a  required 
match  for  grants  to  these  insular  areas. 
Therefore,  applicants  from  these  insular 
areas  may  not  have  points  reduced  for 
the  lack  of  matching  funds.  They  are, 
however,  expected  to  coordinate  and 
organize  the  delivery  of  any  non-ANA 
resources  they  propose  for  the  project, 
as  are  all  ANA  applicants. 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  facilitate 
the  determination  of  cost  allowability 
and  the  relevance  of  these  costs  to  the 
proposed  project. 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

•  Includes  sufficient  funds  for 
principal  representatives  from  the 
applicant  organization  to  travel  to  one 
post-award  grant  training  and  technical 
assistance  conference.  This  travel  and 
training  should  occur  as  soon  as 
practical. 

•  Includes  an  employee  fringe  benefit 
budget  that  provides  grant-funded 
employees  with  a  qualified,  self- 
directed,  portable  retirement  plan  in 


addition  to  Social  Security.  ANA  will 
fund  at  least  five  (5)  percent  of  the 
employer's  share,  and  up  to  the  full 
grant-project  Federal  share  of  employer 
contributions  when  based  on  a  program 
providing  benefits  equally  to  all  grant- 
and  non-grant  employees. 

ANA  considers  a  retirement  plan  to  be 
a  necessary,  reasonable  and  allowable 
cost  in  accordance  with  OMB  rules. 
Minimum  standards  for  an  acceptable 
retirement  fringe  benefit  plan  are: 

•  The  plan  must  be  "qualified",  i.e., 
approved  by  the  Internal  Revenue 
Service  to  receive  special  tax-favored 
treatment. 

•  The  plan  exists  for  the  exclusive 
benefit  of  the  participants;  funds  are  to 
be  used  for  retirement  and  certain  other 
pre-retirement  needs,  not  for  the 
organization's  needs. 

•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

•  The  plan  must  be  a  401  (k)  for 
people  who  work  in  corporations  or 
403(b)  plan  for  people  who  work  for 
not-for-profit  organizations.  An  alternate 
proposal  may  be  submitted  for  review 
and  approval  during  grant  award 
negotiations.  Alternate  proposals  may 
include  the  use  of  Individual  Retirement 
Accounts,  Money  Purchase  Pension 
Plans,  Defined  Benefit  Pension  Plans, 
Combination  Plans,  etc.  In  no  case  will 

a  non-qualified  deferred  compensation 
plan,  e.g.,  Supplemental  Executive 
Retirement  Plan  (SERPs)  or  Executive 
Bonus  Plan  be  accepted. 

(6)  Evaluation,  Sharing  and  Preservation 
Plans  (15  points) 

The  application  should  include  the 
following  three  plans: 

(a)  An  "evaluation  plan"  with  a 
baseline  to  measure  project  outcomes, 
including,  but  not  limited  to,  describing 
effective  language  growrth  in  the 
community  (e.g.,  an  increase  of  Native 
American  language  use).  This  plan  will 
be  the  basis  for  evaluating  the 
community's  progress  in  achieving  its 
language  goals  and  objectives. 

(b)  A  "snaring  plan"  that  identifies 
how  the  project's  methodology,  research 
data,  outcomes  or  other  products  can  be 
shared  and  modified  for  use  by  other 
Tribes  or  communities.  If  this  is  not 
feasible  or  culturally  appropriate, 
provide  the  reasons.  The  goal  is  to 
provide  opportunities  to  ensure  the 
survival  and  the  continuing  vitality  of 
Native  languages. 

(c)  A  "plan  to  preserve  project 
products"  describes  how  the  products  of 
the  project  will  be  preserved  through 
archival  or  other  culturally  appropriate 
methods,  for  the  benefit  of  futiu'e 
generations. 
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/.  Application  Due  Date 

The  closing  date  for  submission  of 
applications  under  this  program 
announcement  is  March  17,  2000. 

Special  Note:  The  Administration  for 
Native  Americans  advises  all  applicants  that 
grant  awards  made  under  this  announcement 
will  have  a  September  30,  2000  project  start 
date.  Applicants  should,  therefore  develop 
projects  that  begin  no  earlier  than  this  date. 

/.  For  Further  Information  Contact 

Dr.  Kenneth  Ryan,  Native  American 
Program  Specialist,  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Administration  for  Native 
Americans,  370  L'Enfant  Promenade, 
Mail  Stop  HHH  348F,  Washington,  D.C. 
20447,  telephone:  (202)  401-7365  or 
(202)  690-7776;  telefax:  202-690-7441; 
e-mail:  kryan@acf.dhhs.gov. 

Part  n:  General  Guidance  to  Applicants 

The  following  is  provided  to  assist 
applicants  to  develop  a  competitive 
application. 

A.  Definitions 

•  "Language  preservation"  is  the 
maintenance  of  a  language  so  that  it  will 
not  decline  into  non-use. 

•  "Language  vitality"  is  the  active  use 
of  a  language  in  a  wide  range  of 
domains  of  human  life. 

•  "Language  replication"  is  the 
application  of  a  language  program 

.  model  developed  in  one  conununity  to 
other  linguistically  similar 
communities. 

•  "Language  survival"  is  the 
maintenance  and  continuation  of 
language  from  one  generation  to  another 
in  a  wide  range  of  aspects  of  community 
life. 

»  A  "multi-purpose  community-based 
Native  American  organization"  is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  conununity 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
different  areas  of  concern  to  the 
members  of  the  local  Native  American 
community.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to,  economic, 
artistic,  cultiu-al,  and  recreational 
activities,  and  the  delivery  of  human 
services  such  as  health  care,  day  care, 
counseling,  education,  and  training. 

•  A  "multi-year  project"  is  a  project 
on  a  single  theme  that  requires  more 
than  12  months  to  complete  and  affords 
the  applicant  an  opportimity  to  develop 
and  address  more  complex  and  in-depfii 
strategies  than  can  be  completed  in  one 


year.  A  multi-year  project  cannot  be  a 
series  of  unrelated  objectives  with 
activities  presented  in  chronological 
order  over  a  two  or  three  year  period. 

•  "Budget  Period"  is  the  interval  of 
time  (usually  12  months)  into  which  the 
project  period  is  divided  for  budgetary 
and  funding  purposes. 

•  "Core  administration"  is  funding 
for  staff  salaries  for  those  functions  that 
support  the  organization  as  a  whole,  or 
for  purposes  unrelated  to  the  actual 
management  or  implementation  of  work 
conducted  under  an  ANA  approved 
project.  However,  functions  and 
activities  that  are  clearly  project  related 
are  eligible  for  grant  funding.  For 
example,  the  management  and 
administrative  functions  necessary  to 
carry  out  an  ANA  approved  project  are 
not  considered  "core  administration" 
and  are,  therefore,  eligible  costs. 
Additionally,  ANA  will  fund  the 
salaries  of  approved  staff  for  time 
actually  and  reasonably  spent  to 
implement  a  fimded  ANA  project. 

•  "Real  Property"  means  land, 
including  land  improvements, 
structures  and  appurtenances  thereto, 
excluding  movable  machinery  and 
equipment. 

•  "Construction"  is  the  term  which 
specifies  a  project  supported  through  a 
discretionary  grant  or  cooperative 
agreement,  to  support  the  initial 
building  of  a  facility. 

B.  Activities  That  Cannot  Be  Funded 

The  Administration  for  Native 
Americans  does  not  fund: 

•  Projects  that  operate  indefinitely  or 
require  ANA  funding  on  a  reciuring 
basis. 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  Tribes  or 
Native  American  organizations  which 
are  otherwise  eligible  to  apply  to  ANA 
("third  party  T/TA").  However,  the 
purchase  of  T/TA  by  a  grantee  for  its 
own  use  or  for  its  members'  use  (as  in 
the  case  of  a  consortium),  where  T/TA 
is  necessary  to  carry  out  project 
objectives,  is  acceptable. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  delivery  programs. 

•  ANA  will  not  fund  the  purchase  of 
real  property. 

•  ANA  will  not  fund  construction. 

•  Objectives  or  activities  for  the 
support  of  core  administration  of  an 
organization. 

•  Costs  of  fundraising,  including 
financial  campaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 


unallowable  under  a  grant  award. 
However,  even  though  these  costs  are 
unallowable  for  purposes  of  computing 
charges  to  Federal  awards,  they  must  be 
treated  as  direct  costs  for  purposes  of 
determining  indirect  cost  rates  and  be 
allocated  their  share  of  the 
organization's  indirect  costs  if  they 
represent  activities  which  (1)  Include 
the  salaries  of  personnel,  (2)  Occupy 
space,  and  (3)  Benefit  fit)m  the 
organization's  indirect  costs. 

Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
announcement  are  discussed  further  in 
Section  H,  "General  Guidance  to 
Applicants",  below. 

C.  Multi-Year  Projects 

Only  Category  U  "Design  and/or 
Implementation"  projects  may  be 
developed  as  multi-year  projects,  i.e.  for 
up  to  three  years.  The  information  in 
this  section  is  not  applicable  to  Category 
I,  planning  projects. 

A  multi-year  project  is  a  project  on  a 
single  theme  that  requires  more  than  12 
to  1 7  months  to  complete.  It  affords  the 
applicant  an  opportunity  to  develop  and 
address  more  complex  and  in-depth 
strategies.  A  multi-year  project  caimot 
be  a  series  of  unrelated  objectives  with 
activities  presented  in  chronological 
order  over  a  two  or  three  year  period. 
Initial  awards,  on  a  competitive  basis, 
will  be  for  a  one-year  budget  period  (up 
to  17  months),  although  project  periods 
may  be  for  three  years. 

Awards,  op  a  competitive  basis,  will 
be  for  a  one-year  budget  period, 
although  project  periods  may  be  for 
three  years.  Applications  for 
continuation  grants  funded  imder  these 
awards  beyond  the  one-year  budget 
period,  but  within  a  two-to-three  year 
project  period,  will  be  funded  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government.  Therefore, 
this  program  announcement  does  not 
apply  to  current  ANA  grantees  with 
multi-year  projects  that  apply  for 
continuation  funding  for  their  second  or 
third  year  budget  periods. 

D.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372  or  45  CFR  Part 
100. 

E.  The  Application  Process 

1.  Application  Submission  by  Mail 

One  signed  original,  and  two  copies, 
of  the  grant  application,  including  all 
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attachments,  idust  be  mailed  on  or 
before  the  clos  ng  date  to:  U.S. 
Department  of  4ealth  and  Human 
Services,  Adm  nistration  for  Children 
and  Families,  i  iCYF/Office  of  Grants 
Management,  c  70  L'Enfant  Promenade, 
SW,  Mail  Stop  HHH  326-F, 
Washington,  D:  20447-0002,  Attention: 
Lois  B.  Hodge.  ANA  No.  93612-992. 

Submission  by  Courier 

hand-carried  by 
icant  couriers,  or  by 
mail  couriers  shall  be 
1  tieeting  an  announced 
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•  Each  Tribe,  Native  American 
organization,  or  other  eligible  applicant 
may  compete  for  one  grant  award  under 
this  program  announcement. 

•  The  Administration  for  Native 
Americans  will  accept  only  one 
application  for  this  program 
announcement  from  any  one  applicant. 
If  an  eligible  applicant  sends  in  two 
applications  for  this  program 
announcement,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 

•  The  Commissioner's  funding 
decision  is  based  on  the  review  panel's 
analysis  of  the  application, 
recommendation  and  comments  of  ANA 
staff.  State  and  Federal  agencies  having 
contract  and  grant  performance  related 
information,  and  other  interested 
parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act,  all  relevant  statutory  and 
requires  this  program  announcement, 
and  the  availability  of  funds. 

•  Successful  applicants  are  notified 
through  an  official  Financial  Assistance 
Award  (FAA)  document.  The  FAA  will 
state  the  amount  of  Federal  funds 
awarded,  the  purpose  of  the  grant,  the 
terms  and  conditions  of  the  grant  award, 
the  effective  date  of  the  award,  the 
project  period,  the  budget  period,  and 
the  amount  of  the  non-ACF  matching 
share  requirement. 

Special  Note:  The  Administration  for 
Native  Americans  advises  all  applicants  that 
grant  awards  made  under  this  announcement 
will  have  a  September  30,  2000  project  start 
date.  Applicants  should,  therefore  develop 
projects  that  begin  no  earlier  than  this  date. 

F.  The  Review  Process 

1.  Initial  Application  Review 

Applications  submitted  by  the  closing 
date  and  verified  by  the  postmark  under 
this  program  announcement  will 
undergo  a  pre-review  to  determine  that: 

•  The  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  announcement;  and, 

•  The  application  is  signed  and 
submitted  by  the  deadline:  and, 

•  The  application  narrative,  forms 
and  materials  submitted  are  adequate  to 
allow  the  review  panel  to  undertake  an 
in  depth  evaluation  and  the  project 
described  is  an  allowable  type.  (All 
required  materials  and  forms  are  listed 
in  the  Grant  Application  Checklist  in 
the  Application  Kit). 

Applications  subjected  to  the  pre- 
review  described  above  which  fail  to 
satisfy'  one  or  more  of  the  listed 
requirements  will  be  ineligible  or 
otherwise  excluded  from  competitive 
evaluation. 


2.  Competitive  Review  of  Accepted 
Applications 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  specific  evaluation  criteria  listed 
in  Part  II.  These  criteria  are  used  to- 
evaluate  the  quality  of  a  proposed 
project,  and  to  determine  the  likelihood 
of  its  success. 

•  ANA  staff  cannot  respond  to 
requests  for  information  regarding 
funding  decisions  prior  to  the  official 
notification  to  the  applicfuits. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications  funded 
with  fiscal  year  2000  funds, 
unsuccessful  applicants  are  notified  in 
writing  within  30  days.  The  notification 
will  be  accompanied  by  a  critique 
including  recommendations  for 
improving  the  application. 


3.  Appeal  of  Ineligibility 

Applicants  who  are  initially  excluded 
from  competitive  evaluation  because  of 
ineligibility,  may  appeal  an  ANA 
decision  of  applicant  ineligibihty. 
Likewise,  applicants  may  also  appeal  an 
ANA  decision  that  an  applicant's 
proposed  activities  are  ineligible  for 
funding  consideration.  The  appeals 
process  is  stated  in  the  final  rule 
published  in  the  Federal  Register  on 
August  19.  1996  (61  FR  42817). 

G.  General  Guidance  to  Applicants 

The  following  information  is  provided 
to  assist  applicants  in  developing  a 
competitive  application. 

1.  Program  Guidance 

•  The  Administration  for  Native 
Americans  funds  projects  that 
demonstrate  the  strongest  prospects  for 
addressing  the  stated  purposes  of  this 
program  announcement. 

•  Projects  will  not  be  ranked  on  the 
basis  of  general  financial  need. 

•  In  discussing  the  goals,  strategy, 
and  problems  being  addressed  in  the 
application,  include  sufficient 
background  and/or  history  of  the 
community  concerning  these  issues 
and/or  progress  to  date,  as  well  as  the 
size  of  \he  population  to  be  served.  This 
material  will  assist  the  reviewers  in 
determining  the  appropriateness  and 
potential  benefits  of  the  proposed 
project. 

•  In  the  discussion  of  community- 
based,  long-range  goals.  non-Federally 
recognized  and  off-reservation  groups 
are  encouraged  to  include  a  description 
of  what  constitutes  their  specific 
"community." 

•  Applicants  must  document  the 
community's  support  for  the  proposed 
project  and  explain  the  role  of  the 
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community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
For  Tribes,  a  current  signed  resolution 
from  the  governing  body  of  the  Tribe 
supporting  the  project  proposal  stating 
that  there  has  been  community 
involvement  in  the  plaiming  of  this 
project  will  suffice  as  evidence  of 
community  support/involvement.  For 
all  other  eligible  applicants,  the  type  of 
commimity  you  serve  will  determine 
the  type  of  documentation  necessary. 
For  example,  a  tribal  organization  may 
submit  resolutions  supporting  the 
project  proposal  from  each  of  its 
members  Tribes,  as  well  as  a  resolution 
from  the  applicant  organization.  Other 
examples  of  documentation  include: 
community  surveys;  minutes  of 
commimity  meetings;  questionnaires; 
tribal  presentations;  and/or  discussion/ 
position  papers. 

•  Applications  from  National  Indian 
and  Native  American  organizations 
must  demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 

•  An  application  should  describe  a 
clear  relationship  between  the  proposed 
project,  language  goals,  and  the 
commimity's  long-range  goals  or  plan. 

•  The  project  application,  including 
the  Objective  Work  Plans,  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  will 
have  on  the  community. 

•  Supporting  docmnentation, 
including  letters  of  support,  if  available, 
or  other  testimonies  from  concerned 
interests  other  than  the  applicant  should 
be  included  to  demonstrate  support  for 
the  feasibility  of  the  project  and  the 
commitment  of  other  resources  to  the 
proposed  project. 

•  In  the  ANA  Project  Narrative, 
Section  A  of  the  application  package, 
"Resources  Available  to  the  Proposed 
Project,"  the  applicant  should  describe 
any  specific  financial  circumstances 
which  may  impact  on  the  project,  such 
as  any  monetary  or  land  settlements 
made  to  the  applicant,  and  any 
restrictions  on  the  use  of  those 
setdements.  When  the  applicant  appears 
to  have  other  resources  to  support  the 
proposed  project  and  chooses  not  to  use 
them,  the  applicant  should  explain  why 
it  is  seeking  ANA  funds  and  not 
utilizing  these  resources  for  the  project. 

•  Applications  which  were  not 
funded  under  a  pr^ious  years  closing 
date  and  for  resubmission  should  make 
a  reference  to  the  changes,  or  reasons  for 
not  making  changes,  in  their  current 


ANA  application  which  are  based  on 
ANA  panel  review  comments. 

2.  Technical  Guidance 

•  It  is  strongly  suggested  that  the 
applicant  follow  the  Supplemental 
Guide  included  in  the  ANA  application 
kit  to  develop  an  application.  The  Guide 
provides  practical  information  and 
helpful  suggestions,  and  is  an  aid  to 
help  applicants  prepare  ANA 
applications. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
annoimcement  and  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
application's  quality  and  potential 
competitiveness  in  the  ANA  review 
process. 

•  For  purposes  of  developing  an 
application,  applicants  should  plan  for 
a  project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  The  Administration  for  Native 
Americans  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency. 

•  If  a  project  could  be  supported  by 
other  Federal  funding  sources,  the 
applicant  should  fully  explain  its 
reasons  for  not  pursuing  other  Federal 
funds  for  the  project. 

•  For  purposes  of  this  announcement, 
ANA  is  using  the  Bureau  of  Indian 
Affafrs'  list  of  federally  recognized 
Indian  Tribes  which  includes  nonprofit 
Alaska  Native  community  entities  or 
tribal  governing  bodies  {IRA  or 
traditional  coimcils).  Other  federally 
recognized  Indian  Tribes  which  are  not 
included  on  this  list  (e.g.,  those  Tribes 
which  have  been  recently  recognized  or 
restored  by  the  United  States  Congress) 
are  also  eligible  to  apply  for  ANA  funds. 

•  The  Objective  Work  Plan  proposed 
should  be  of  sufficient  detail  to  become 
a  monthly  staff  guide  for  project 
responsibilities  if  the  applicant  is 
funded. 

•  Applicants  proposing  multi-year 
projects  under  Category  II  must  fully 
describe  each  year's  project  objectives 
and  activities.  Separate  Objective  Work 
Plans  (OWPs)  must  be  presented  for 
each  project  year  and  a  separate 
itemized  budget  of  the  Federal  and  non- 
Federal  costs  of  the  project  for  each 
budget  period  must  be  included. 

•  Applicants  for  multi-year  projects 
under  Category  II  must  justify  the  entire 
time-frame  of  the  project  (i.e.,  why  the 
project  needs  funding  for  more  than  one 
year)  and  clearly  describe  the  results  to 
be  achieved  for  each  objective  by  the 
end  of  each  budget  period  of  the  total 
project  period. 


•  The  Administration  for  Native 
Americans  will  critically  evaluate 
applications  in  which  the  acquisition" 
equipment  is  a  major  component  of  the 
Federal  share  of  the  budget.  "Equipment 
is  tangible,  non-expendable  personal 
property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$5,000  or  month  per  "unit."  During 
negotiation,  such  expenditures  may  be 
deleted  from  the  budget  of  an  otherwise 
approved  application,  if  not  fully 
justified  by  the  applicant  and  deemed 
not  appropriate  to  the  needs  of  the 
project  by  ANA. 

•  Applicants  are  encouraged  to 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  as  proof  of  timely  mailing. 

3.  Grant  Administrative  Guidance 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  The  Administration  for  Native 
Americans  recommends  that  the  pages 
of  the  application  be  numbered 
sequentially  and  that  a  table  of  contents 
and  tabbing  of  the  sections  be  provided. 

•  An  application  with  an  original 
signatxire  and  two  additional  copies  are 
required. 

•  The  Cover  Page  (included  in  the 
Kit)  should  be  the  first  page  of  an 
application,  followed  by  the  one-page 
abstract. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  first 
page  of  the  Form  424,  Block  13,  not  the 
length  of  the  first  budget  period.  Should 
the  application  propose  one  length  of 
project  period  and  the  Form  424  specify' 
a  conflicting  length  of  project  period, 
ANA  will  consider  the  project  period 
specified  on  the  Form  424  as  the 
request.  ANA  may  negotiate  a  reduction 
of  the  project  period.  The  approved 
project  period  is  shown  on  block  9  of  a 
Financial  Assistance  Award. 

•  Line  15a  of  the  Form  424  must 
specify  the  Federal  funds  requested  for 
the  first  Budget  Period,  not  the  entire 
project  period. 

•  Applicants  may  propose  up  to  a  1 7 
month  project  period  under  Category  I 
and  up  to  a  36  month  project  period 
under  Category  II. 

4.  Projects  or  Activities  That  Generally 
Will  Not  Meet  The  Purposes  of  This 
Announcement 

•  Core  administration  functions,  or 
other  activities,  which  essentially 
support  only  the  applicant's  on-going 
administrative  functions. 

•  Project  goals  which  are  not 
responsive  to  this  program 
armouncement. 
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review  and  approval  any  reporting  and 
record  keeping  requirements  in 
regulations  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  OMB. 

/.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
Section  E,  The  Application  Process.  The 
Administration  for  Native  Americans 
cannot  accommodate  transmission  of 
applications  by  fax  or  through  other 
electronic  media.  Therefore, 
applications  transmitted  to  ANA 
electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt.  Videotapes  and 
cassette  tapes  may  not  be  included  as 
part  of  a  grant  application  for  panel 
review. 

Applications  and  related  materials 
postmarked  after  the  closing  date  will  be 
classified  as  late. 

1.  Deadlines 

•  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review 
to: 

U.  S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  ACYF/Office  of 
Grants  Management,  370  L'Enfant 
Promenade,  SW,  Mail  Stop  HHH  326-F, 
Washington,  DC  20447-0002  Attention: 
Lois  B.  Hodge  ANA  No.  93612-992 

•  Applicants  are  cautioned  to  request 
a  legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  conmiercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

•  Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  aimounced 
deadline  if  they  are  received  on  or 


before  the  deadline  date  or  postmarked 
on  or  before  the  deadline  date,  Monday 
through  Friday  (excluding  Federal 
holidays),  between  the  hours  of  8:00  am 
and  4:30  pm  at:  U.S.  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families,  ACYF/Office  of  Grants 
Management,  ACF  Mailroom,  2nd  Floor 
Loading  Dock,  Aerospace  Center,  901  D 
Street,  SW,  Washington,  DC  20024. 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

•  ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

•  No  additional  material  will  be 
acqepted,  or  added  to  an  application, 
imless  it  is  postmarked  by  the  deadline 
date. 

2.  Late  applications 

■Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications.  ACF  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

3.  Extension  of  deadlines 

The  Administration  for  Children  and 
Families  may  extend  an  application 
deadline  for  applicants  affected  by  acts 
of  God  such  as  floods  and  hurricanes,  or 
when  there  is  a  widespread  disruption 
of  the  mails.  A  determination  to  extend 
or  waive  deadline  requirements  rests 
with  the  Chief  Grants  Management 
Officer. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.612  Native  American 
Programs;  and  93.587  Promoting  the  Survival 
and  Continuing  Vitality  of  Native  American 
languages) 

Dated:  January  20,  2000. 
Gary  N.  Kimble, 

Commissioner,  Administration  for  Native 

Americans. 

[FR  Doc.  00-2602  Filed  2-4-00:  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

OFRCE  OF  FEDERAL  PROCUREMENT 
POUCY 

48  CFR  Part  9^03 

Cost  Accounting  Standards  Board; 
Applicability,  |lireshoids  and  Waiver 
of  Cost  Accoijnting  Standards 
Coverage 

AGENCY:  Cost 
Board,  Office 
Policy.  OMB. 
ACTION:  Interidi 


i  Accounting  Standards 
<  if  Federal  Procurement 


Rule. 


SUMMARY:  The  Office  of  Federal 
Prociuement  Policy.  Cost  Accounting 
Standards  Boa  rd,  is  revising 
applicability.  I  hresholds  and  procediues 
for  the  applies  tion  of  the  Cost 
Accoimting  St  mdards  (CAS)  to 
negotiated  government  contracts.  This 
rulemaking  is  luthorized  pursuant  to 
Section  26  of  t  le  Office  of  Federal 
Procurement  F  olicy  Act,  41  U.S.C.  422. 
The  Board  is  ti  iking  action  on  this  topic 
in  order  to  adj  ist  CAS  applicability 
requirements  i  nd  dollar  thresholds  in 
accordance  with  the  provisions  of  the 
National  Defei  ise  Authorization  Act  for 
Fiscal  Year  20  )0.  Pub.  L.  106-65. 
DATES:  The  eff  jctive  date  of  this  interim 
rule  is  April  2  2000.  Comments  on  the 
rule  must  be  s  ibmitted  in  writing,  by 
letter,  and  mu  it  be  received  by  April  7, 
2000. 

ADDRESSES:  Cdmments  should  be 
addressed  to  F  ichard  C.  Loeb,  Executive 
Secretary.  Cos  Accounting  Standards 
Board.  Office  (if  Federal  Procurement 
Policy.  725  17  h  Street.  NW.  Room 
9013,  Washinj  ton,  DC  20503.  Attn: 
CASB  Docket  i  )0-01.  The  submission  of 
public  commeits  via  the  Internet  by  "E- 
mail"  will  not  satisfy  the  specified 
requirement  tl  at  public  comments  must 
be  submitted  i  i  writing,  by  letter,  as 
receipt  of  a  re£  dable  data  Ble  cannot  be 
assured. 


FOR  FURTHER 
Richard  C. 
Cost  Accounti|ig 
(telephone 
SUPPLEMENTARlY 


Lotb 


A.  Regulatory  [Process 

The  CAS  Bo  u-d 
and  Standards 
Chapter  99.  N(  irmally 
follows  a  statu  torily 
step"  rulemak  ng 
issuance  of  a 
§  422(g)).  However 
proceeding  to 
light  of  recent 
enabling  statu  e 


IIIFORMATION  CONTACT: 

.  Executive  Secretary, 
Standards  Board 
-395-3254). 
INFORMATION 


s  rules,  regulations 
are  codified  at  48  CFR 
the  CAS  Board 
prescribed  "four- 
process  prior  to  the 
rule  (see  41  U.S.C. 
the  Board  is 
ssue  this  interim  rule  in 
statutory  changes  to  its 
The  Board  welcomes 


public  comment  on  these  changes,  and 
will  consider  any  comments  received 
prior  to  promulgation  of  a  final  rule. 

B.  Background 

On  October  5, 1999,  the  President 
signed  into  law  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000, 
Pub.  L.  106-65.  Sec.  802  of  that  Act, 
entitled  "Streamlined  Applicability  of 
Cost  Accounting  Standards,"  makes 
certain  changes  in  the  applicability 
requirements  for  CAS  coverage.  This 
interim  rule  is  designed  to  reflect  these 
changes  in  the  CAS  Board's  rules. 

Summary  of  Amendments 

"Trigger  contract":  48  CFR  9903.201- 
1(b)  is  amended  by  adding  a  new 
subparagraph  (7)  that  exempts  contracts 
and  subcontracts  from  CAS  coverage, 
provided  that  the  business  unit  of  the 
contractor  or  subcontractor  has  not 
received  a  single  CAS-covered  contract 
or  subcontract  of  $7.5  million  or  more. 

"Finn- fixed  price  contract 
exemption":  The  Board  is  implementing 
this  statutory  exemption  by  amending 
48  CFR  9903. 201-1  (b)  to  revise 
subparagraph  (15)  to  exempt  from  CAS 
coverage,  firm-fixed-price  contracts  and 
subcontracts  awarded  on  the  basis  of 
adequate  price  competition  without 
submission  of  cost  or  pricing  data.  The 
Board  is  using  the  term  "cost  or  pricing 
data"  rather  than  "certified"  cost  or 
pricing  data  in  order  to  conform  to  the 
statutory  requirements  of  10  U.S.C. 
§  2306(h)(1)  and  41  U.S.C.  §  254(b), 
which  defines  "Cost  or  pricing  data"  as 
data  that  requires  certification. 

"Types  of  CAS  coverage":  48  CFR 
9903.201-2(a)  is  amended  by  revising 
the  dollar  threshold  for  "full  CAS 
coverage"  from  $25  million  to  $50 
million,  and  deleting  the  requirement 
that  to  be  subject  to  "full  CAS 
coverage",  that  a  contractor  or 
subcontractor  have  received  at  least  one 
contract  or  subcontract  that  exceeded  $1 
million  (the  previous  "trigger  contract" 
amount  for  initiation  of  "full  CAS 
coverage").  48  CFR  9903.201-2(b)  is 
amended  by  revising  the  definition  of 
"modified  CAS  coverage"  to  indicate 
that  such  coverage  applies  to  covered 
contracts  and  subcontracts  where  the 
total  value  of  CAS-covered  contracts 
and  subcontracts  received  by  a  business 
unit  is  less  than  $50  million. 
Conforming  amendments  have  also  been 
made  to  the  solicitation  provisions  and 
contract  clauses  appearing  at  9903.201- 
3  and  9903.201-4,  respectively. 

"Waiver":  48  CFR  9903.201-5  is 
amended  by  revising  this  section  to 
provide  for  agency  CAS  waiver 
authority  under  certain  circumstances. 


"Disclosure  requirements":  48  CFR 
9903.202-l{b)  is  amended  by  revising 
the  dollar  amount  for  disclosure  frtim 
$25  million  to  $50  million,  and  deleting 
the  requirement  that  a  contractor  or 
subcontractor  have  received  at  least  one 
contract  in  excess  of  $1  million. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  Public 
Law  96-511,  does  not  apply  to  this  rule, 
because  this  rule  imposes  no  paperwork 
burden  on  offerors,  affected  contractors 
and  subcontractors,  or  members  of  the 
public  which  requires  the  approval  of 
OMB  under  44  U.S.C.  §  3501,  et  seq.  The 
piu'pose  of  this  rule  is  to  implement 
Pub.  L.  105-65. 

D.  Executive  Order  12866  and  the 
Regidatory  Flexibility  Act 

This  rule  serves  to  eliminate  certain 
administrative  requirements  associated 
with  the  administration  of  the  Cost 
Accoimting  Standards  by  covered 
government  contractors  and 
subcontractors.  The  economic  impact  on 
contractors  and  subcontractors  is 
therefore  expected  to  be  minor.  As  a 
result,  the  Board  has  determined  that 
this  is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12866, 
and  that  a  regulatory  impact  analysis  is 
not  required.  Furthermore,  this  rule  will 
not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
because  small  businesses  are  exempt 
from  the  application  of  the  Cost 
Accounting  Standards.  Therefore,  this 
rule  does  not  require  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  of  1980. 

E.  Public  Comments 

Interested  persons  are  invited  to 
peirticipate  by  submitting  data,  views  or 
arguments  with  respect  to  the 
amendments  contained  in  this  interim 
rule.  All  comments  must  be  in  writing 
and  submitted  timely  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  document. 

List  of  Subjects  in  48  CFR  Part  9903 

Cost  Accounting  Standards, 
Government  Procurement. 

Nelson  F.  Gibbs, 

Executive  Director,  Cost  Accounting 
Standards  Board. 

For  the  reasons  set  forth  in  this 
preamble,  chapter  99  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

1 .  The  authority  citation  for  part  9903 
of  chapter  99  of  title  48  continues  to 
read  as  follows: 

Authority:  Pub.  L.  100-679.  102  Stat  4056, 
41  U.S.C.  422. 
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PART  9903— CONTRACT  COVERAGE 

Subpart  9903.2— CAS  Program 
Requirements 

9903.201  Contract  requirements. 

2.  Section  9903.201-1  is  amended  by 
adding  paragraph  {b)(7)  and  revising 
paragraph  (b)(15)  to  read  as  follows: 

9903.201-1     CAS  applicability. 

*  *  *  *  * 

(b)  *  *  * 

***** 

(7)  Contracts  or  subcontracts  of  less 
than  $7.5  million,  provided  that,  at  the 
time  of  award,  the  business  unit  of  the 
contractor  or  subcontractor  is  not 
ciurently  performing  any  CAS-covered 
contracts  or  subcontracts  valued  at  $7.5 
million  or  greater. 
***** 

(15)  Firm-fixed-price  contracts  or 
subcontracts  awarded  on  the  basis  of 
adequate  price  competition  without 
submission  of  cost  or  pricing  data. 

3.  Section  9903.201-2  is  amended  by 
revising  paragraphs  (a)(1)  and  (2)  and 
(b)(1)  and  (2)  to  read  as  follows: 

9903.201-2    Types  of  CAS  coverage. 

(a)  *   *   * 

(1)  Receive  a  single  CAS-covered 
contract  award  of  $50  million  or  more; 
or 

(2)  Received  $50  million  or  more  in 
net  CAS-covered  awards  during  its 
preceding  cost  accounting  period. 

(b)  Modified  coverage.  (1)  Modified 
CAS  coverage  requires  only  that  the 
contractor  comply  with  Standard 
9904.401,  Consistency  in  Estimating, 
Acciunulating,  and  Reporting  Costs, 
Standard  9904.402,  Consistency  in 
Allocating  Costs  Incurred  for  the  Same 
Piu-pose,  Standard  9904.405, 
Accounting  for  Unallowable  Costs  and 
Standard  9904.406,  Cost  Accounting 
Standard — Cost  Accounting  Period. 
Modified,  rather,  than  full,  CAS 
coverage  may  be  applied  to  a  covered 
contract  of  less  than  $50  million 
awarded  to  a  business  unit  that  received 
less  than  $50  million  in  net  CAS- 
covered  awards  in  the  immediately 
preceding  cost  accounting  period. 

(2)  If  any  one  contract  is  awarded 
with  modified  CAS  coverage,  all  CAS- 
covered  contracts  awarded  to  that 
business  unit  during  that  cost 
accounting  period  must  also  have 
modified  coverage  with  the  following 
exception:  if  the  business  imit  receives 
a  single  CAS-covered  contract  award  of 
$50  million  or  more,  that  contract  must 
be  subject  to  full  CAS  coverage. 
Thereafter,  any  covered  contract 
awarded  in  the  same  cost  accounting 


period  must  also  be  subject  to  full  CAS 
coverage. 

***** 

4.  Section  9903.201-3  is  amended  by 
revising  the  clause  heading;  by  revising 
paragraph  {c)(3)  in  Part  I  of  the  clause; 
by  revising  the  CAUTION  paragraph 
following  paragraph  (c)(4)  in  Part  I;  and 
by  revising  Part  II  of  the  clause,  to  read 
as  follows: 

9903.201-3     Solicitation  provisions. 


Cost  Accounting  Standards  Notices  and 
Certification  (April  2000) 


/.  DISCLOSURE  STATEMENT— COST 
ACCOUNTING  PRACTICES  AND 
CERTIFICATION 

***** 

(c)  *   *  * 

(3)  Certificate  of  Monetary  Exemption. 
The  offeror  hereby  certifies  that  the  offeror, 

together  with  all  divisions,  subsidiaries,  and 
affiliates  under  common  control,  did  not 
receive  net  awards  of  negotiated  prime 
contracts  and  subcontracts  subject  to  CAS 
totaling  $50  million  or  more  in  the  cost 
accounting  period  immediately  preceding  the 
period  in  which  this  proposal  was  submitted. 
The  offeror  further  certifies  that  if  such  status 
changes  before  an  award  resulting  from  this 
proposal,  the  offeror  will  advise  the 
Contracting  Officer  immediately. 

(4)  *   *    * 

CAUTION:  Offerors  currently  required  to 
disclose  because  they  were  awarded  a  CAS- 
covered  prime  contract  or  subcontract  of  $50 
million  or  more  in  the  current  cost 
accounting  period  may  not  claim  this 
exemption  (4).  Further,  the  exemption 
applies  only  in  connection  with  proposals 
submitted  before  expiration  of  the  90»day 
period  following  the  cost  accounting  period 
in  which  the  monetary  exemption  was 
exceeded. 


//.  COST  ACCOUNTING  STANDARDS— 
EUGIBIUTY  FOR  MODIFIED  CONTRACT 
COVERAGE 

If  the  offeror  is  eligible  to  use  the  modified 
provisions  of  9903.201-2(b)  and  elects  to  do 
so,  the  offeror  shall  indicate  by  checking  the 
box  below.  Checking  the  box  below  shall 
mean  that  the  resultant  contract  is  subject  to 
the  Disclosure  and  Consistency  of  Cost 
Accounting  Practices  clause  in  lieu  of  the 
Cost  Accounting  Standards  clause. 

The  offeror  hereby  claims  an  exemption 
from  the  Cost  Accounting  Standards  clause 
under  the  provisions  of  9903.201-2(b)  and 
certifies  that  the  offeror  is  eligible  for  use  of 
the  Disclosure  and  Consistency  of  Cost 
Accounting  Practices  clause  because  during 
the  cost  accounting  period  immediately 
preceding  the  period  in  which  this  proposal 
was  submitted,  the  offeror  received  less  than 
$50  million  in  awards  of  CAS-covered  prime 
contracts  and  subcontracts.  The  offeror 
further  certifies  that  if  such  status  changes 
before  an  award  resulting  from  this  proposal, 
the  offeror  will  advise  the  Contracting  Officer 
immediately. 


CAUTION:  An  offeror  may  not  claim  the 
above  eligibility  for  modified  contract 
coverage  if  this  proposal  is  expected  to  result 
in  the  award  of  a  CAS-covered  contract  of 
$50  million  or  more  or  if  during  its  current 
cost  accounting  period,  the  offeror  has  been 
awarded  a  single  CAS-covered  prime  contract 
or  subcontract  of  $50  million  or  more. 
***** 

5.  Section  9903.201-4  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

9903.201-4    Contract  clauses. 

***** 

(c)  Disclosure  and  Consistency  of  Cost 
Accounting  Practices.  (1)  The 
contracting  officer  shall  insert  the  clause 
set  forth  below.  Disclosure  and 
Consistency  of  Cost  Accounting 
Practices,  in  negotiated  contracts  when 
the  contract  amount  is  over  $500,000 
but  less  than  $50  million,  and  the 
offeror  certifies  it  is  eligible  for  and 
elects  to  use  modified  CAS  coverage 
(see  9903.201-2,  unless  the  clause 
prescribed  in  paragraph  (d)  of  this 
subsection  is  used). 
***** 

6.  Section  9903.201-5  is  revised  to 
read  as  follows: 

9903.201-5     Waiver 

(a)  The  head  of  an  executive  agency 
may  waive  the  applicability  of  the  Cost 
Accounting  Standards  for  a  contract  or 
subcontract  with  a  value  of  less  than 
$15  million,  if  that  official  determines, 
in  writing,  that  the  business  unit  of  the 
contractor  or  subcontractor  that  will 
perform  the  work — 

(1)  Is  primarily  engaged  in  the  sale  of 
commercial  items;  and 

(2)  Would  not  otherwise  be  subject  to 
the  Cost  Accounting  Standards  imder 
this  chapter. 

(b)  The  head  of  an  executive  agency 
may  waive  the  applicability  of  the  Cost 
Accoimting  Standards  for  a  contract  or 
subcontract  under  exceptional 
circumstances  when  necessary  to  meet 
the  needs  of  the  agency.  A 
determination  to  waive  the  applicability 
of  the  Cost  Accounting  Standards  by  the 
agency  head  shall  be  set  forth  in  writing, 
and  shall  include  a  statement  of  the 
circumstances  justifying  the  waiver. 

(c)  The  head  of  an  executive  agency 
may  not  delegate  the  authority  under 
paragraphs  (a)  and  (b)  of  this  section,  to 
any  official  below  the  senior 
policymaking  level  in  the  agency. 

(d)  The  head  of  each  executive  agency 
shall  report  the  waivers  granted  under 
paragraphs  (a)  and  (b)  of  this  section,  for 
that  agency,  to  the  Cost  Accounting 
Standards  Board,  on  an  annual  basis, 
not  later  than  90  days  after  the  close  of 
the  Government's  fiscal  year. 
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9903.201-4(c) 
Consistency  o 
Practices,  with 


(e)  Upon  rec  uest  of  an  agency  head  or 
his  designee,  t  le  Cost  Accounting 
Standards  Boa  rd  may  waive  all  or  any 
part  of  the  requirements  of  9903. 201- 
4(a),  Cost  Accc  anting  Standards,  or 
Disclosure  and 
Cost  Accounting 
respect  to  a  contract 
subject  to  the  ( lost  Accounting 
Standards.  An  r  request  for  a  waiver 

he  proposed  contract  or 
subcontract  fo;  which  the  waiver  is 
sought  and  sh«  11  contain — 

(1)  An  unequivocal  statement  that  the 
proposed  conti  actor  or  subcontractor 
refuses  to  acce  Jt  a  contract  containing 
all  or  a  specifi(  d  part  of  a  CAS  clause 
and  the  specific  reason  for  that  refusal; 

(2)  A  statemi  snt  as  to  whether  the 
proposed  conti  actor  or  subcontractor 
has  accepted  a  ly  prime  contract  or 
subcontract  co  itaining  a  CAS  clause; 

(3)  The  amo  int  of  the  proposed  award 
and  the  sum  o  all  awards  by  the  agency 
requesting  the  waiver  to  the  proposed 


contractor  or  subcontractor  in  each  of 
the  preceding  3  years; 

(4)  A  statement  that  no  other  source 
is  available  to  satisfy  the  agency's  needs 
on  a  timely  basis; 

(5)  A  statement  of  alternative  methods 
considered  for  fulfilling  the  need  and 
the  agency's  reasons  for  rejecting  them; 

(6)  A  statement  of  steps  being  taken 
by  the  agency  to  establish  other  sources 
of  supply  for  fut\u«  contracts  for  the 
products  or  services  for  which  a  waiver 
is  being  requested;  and 

(7)  Any  other  information  that  may  be 
useful  in  evaluating  the  request. 

(f)  Except  as  provided  by  the  Cost 
Accounting  Standards  Board,  the 
authority  in  paragraph  (e)  of  this  section 
shall  not  be  delegated. 

7.  Section  9903.202-1  is  amended  by 
revising  paragraphs  (b)  (1)  and  (2)  to 
read  as  follows: 

9903.202-1  General  requirements. 


(b)*   *   * 

(1)  Any  business  unit  that  is  selected 
to  receive  a  CAS-covered  contract  or 
subcontract  of  $50  million  or  more  shall 
submit  a  Disclosure  Statement  before 
award. 

(2)  Any  company  which,  together 
with  its  segments,  received  net  awards 
of  negotiated  prime  contracts  and 
subcontracts  subject  to  CAS  totaling  $50 
million  or  more  in  its  most  recent  cost 
accoimting  period,  must  submit  a 
Disclosure  Statement  before  award  of  its 
first  CAS-covered  contract  in  the 
immediately  following  cost  accounting 
period.  However,  if  the  first  CAS- 
covered  contract  is  received  within  90 
days  of  the  start  of  the  cost  accounting 
period,  the  contractor  is  not  required  to 
file  until  the  end  of  90  days. 
***** 

[FR  Doc.  00-2621  Filed  2-4-00;  8:45  am] 
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CFR  PARTS  AFFECTED  DURING  FEBRUARY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (I.SA),  which 
lists  parts  and  sections  aflected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

7270 5217 

7271 5219 

Administrattva  Ordors: 
Directive  of  January 

31,  2000 5727 

Directive  of  January 

31,  2000 5727 

Presidential  Determirution: 
No.  2000-10  Of 

January  31,  2000 5407 

5  CFR 

581 4753 

582 4753 

1201 5409 

1208 5410 


7  CFR 

1 5414 

301 4865,5221 

905 5733 

944 5733 

955 5736 

981 4867 

Proposed  Rules: 

54 4780 

245 .-. 5791 

718 5444 


12  CFR 

936 

960 

Proposed  Rules: 

Ch.  I 

611 

951 

997 


..-..5738 
5418 


.4895 
.5286 
.5447 
.5447 


14  CFR 

39  4754 

4755,  4757,' 4760,  476 1 ! 

4870,  5222,  5228,  5229, 
5235,5238,5241,5243, 
5419,5421,5422,5425, 
5427,5428,5739,5741, 
5743,  5745,  5746,  5749, 
5752,  5754,  5757,  5759, 
5761, 

71 4871,  4872,  4873,  4874, 

5762,  5763,  5764,  5765, 
5767,  5768,  5769,  5770 

91 5396,  5936 

93 5396 

97 4875,  4877,  4879 

121 5396 

135 5396 

Proposed  Rules: 

21 5224 

25 5024 

39 4781, 


4782, 4784,  4786,  4788, 
4790,  4792,  4793.  4897, 
4900,4902,4904,4906. 
5453,  5455,  5456,  5459 

71  4910,4911,  5804 

91 5024 


108 

109 

Ill 

121 

125 

129 

191 

18  CFR 

Proposed  Rules: 

382 


.4912 
.4912 
.4912 
.4912 
.5024 
.4912 
.4912 


.5289 


19  CFR 

132 

163 


.5430 
.5430 


21  CFR 

876 4881 

1308 r. 5024 

Propossd  Rules: 

1310 4913 

'24  CFR 

206 5406 

26  CFR 

1 5432,  5772,  5775,  5777 

602 5775,  5777 

Propossd  Rules: 

1 5805,  5807 

602 „ 5807 

27  CFR 

Propossd  Rules: 

9 


.5828 


29  CFR 

Proposed  Rules: 
1910 


30  CFR 

938 

946 


.4795 


.4882 
.5782 


33  CFR 

117 

Proposed  Rules: 

100 

110 

165 


34  CFR 

676 

Propossd  Rules: 

694 

36  CFR 

Propossd  Rules: 

217 


..5785 

..5833 
.5833 
.5833 

.4886 
.5844 

.5462 
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219 

242 

1234 

38CFR 

21 

Propoaad  Rules: 

21 

39CFR 

111 

PropoMd  Rules: 
111 

40CFR 

52 4887. 


.5462 
.5196 
.5295 


.5785 
.4914 


Proposed  Rules: 

52 5296,  5297,  5298,  5462, 

5463 

1M 4919 

300 5465,  5844 


47CFR 


I. 


5267 
4891 


.4864,  5789 
4918 


42CFR 

412 

413 

483 

485 

Prepoesd  Rules: 
36 


.5933 
.5933 
.5933 
.5933 

.4797 


Ch 
1... 
Proposed  Rules: 

73 4798,  4799,  4923 

76 4927 

95 4935 


49CFR 

195 

Proposed  Rules: 

567 

568 


.4770 

.5847 
.5847 


524  5 
52(12 


300. 
761. 


5252,  5259, 
5264,5433 

5435 

5442 


45CFR 

1303 

Prepoeed  Rules: 
96 


.4764 
.5471 


48CFR 

203 

209 

225 

249 

9903 

Propossd  Rules: 
30 


.4864 
.4864 
.4864 
.4864 
.5990 

.4940 


50CFR 

17 4770,52680 

18 52750 

679 4891,  4892,  4893,  5278, 

5283,  5284,  5285,  5442 
Proposed  Rules: 

17 4940,  5298,  5474,  5848, 

5946 

100 .5196 

622 5299 

648 4941,5486 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  7, 
2000 

DEFENSE  DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
■  Montgomery  Gl  Bill-Active 
Duty;  eligibility  criteria, 
etc.:  published  2-7-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  pollution  control: 
National  pollutant  discharge 
elimination  system 
(NPDES)— 
Storm  water  program 
(Phase  II);  municipal 
sewer  systems  and 
construction  sites; 
published  12-8-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments; 
Colorado;  published  1-12-00 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 

Community  support 
requirements;  reporting 
and  recordkeeping 
requirements;  published  2- 
7-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption:  • 
Food  labeling — 
Dietary  supplements; 
effect  on  structure  or 
function  of  body;  types 
of  statements,  definition: 
published  1-6-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Virginia;  published  2-7-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety; 


New  York  Harbor,  NY; 
safety  zone;  published  1- 
7-00 
Vocational  rehabilitation  and 
education; 

Veterans  education — 
Montgomery  Gl  Bill-Active 
Duty;  eligibility  criteria, 
etc.;  published  2-7-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ain«orthiness  directives; 

Boeing;  published  1-3-00 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Foreign  investment;  passive 
foreign  investment 
company  preferred 
shares;  qualified  electing 
fund  elections;  special 
exclusions;  published  2-7- 
00 
Tax-exempt  organizations; 
travel  and  tour  activities; 
published  2-7-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Nursing  home  care  of 
veterans  in  State  homes; 
per  diem  payments; 
published  1-6-00 
Vocational  rehabilitation  and 
education: 

Veterans  education — 
Montgomery  Gl  Bill-Active 
Duty;  eligibility  criteria, 
etc.;  published  2-7-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  stamp  program: 
Personal  Responsibility  and 
Work  Opportunity 
Reconcilation  Act; 
implementation — 
Personal  responsibility 
provisions;  comments 
due  by  2-15-00; 
published  12-17-99 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Section  502  Guaranteed 
Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15-99 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 
Program  regulations; 


Section  502  Guaranteed 
Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15-99 
Rural  Economic  Development 

Loan  and  Grant  Program; 

comments  due  by  2-14-00; 

published  12-15-99 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Section  502  Guaranteed 
Rural  Housing  Program; 
adminisfration;  comments 
due  by  2-14-00;  published 
12-15-99 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities. Service 
Program  regulations; 
Section  502  Guaranteed 
Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15-99 
Rural  Economic  Development 
Loan  and  Grant  Program; 
comments  due  by  2-14-00; 
published  12-15-99 
Telecommunication  loans: 
Guaranteed  and  insured 
loans;  post-loan  policies 
and  procedures; 
comments  due  by  2-14- 
00;  published  12-15-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Gulf  of  Maine  anadromous 
Atlantic  salmon; 
comments  due  by  2-15- 
00;  published  11-17-99 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock;  comments  due  by 
2-14-00;  published  12- 
29-99 
Pollock:  comments  due  by 
2-17-00;  published  2-2- 
00 
Atlantic  highly  migratory 
species — 
Pelagic  longline 
management;  comments 
due  by  2-14-00; 
published  12-15-99 
Caribbean.  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  2-15- 
00;  published  12-17-99 

ENERGY  DEPARTMENT 

•  Nuclear  waste  repositories: 


Yucca  Mountain  Site,  NV; 
suitability  guidelines 
Hearings;  comments  due 

by  2-14-00;  published 

12-15-99 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Dishwashers;  test 
procedures;  comments 
due  by  2-14-00;  published 
1-13-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

2-18-00;  published  1-19- 

00 
Connecticut;  comments  due 

by  2-14-00;  published  12- 

16-99 
Delaware;  comments  due  by 

2-14-00;  published  12-16- 

99 
District  of  Columbia, 

Maryland,  and  Virginia; 

comments  due  by  2-14- 

00;  published  12-16-99 
Florida;  comments  due  by 

2-18-00;  published  1-19- 

00 
Georgia;  comments  due  by  ' 

2-14-00;  published  12-16- 

99 
Illinois;  comments  due  by  2- 

14-00;  published  12-16-99 
Indiana;  comments  due  by 

2-14-00;  published  12-16- 

99 
Maryland:  comments  due  by 

2-14-00:  published  12-16- 

99 
Massachusetts;  comments 

due  by  2-14-00;  published 

12-16-99 
New  Jersey;  comments  due 

by  2-14-00;  published  12- 

16-99 
New  York;  comments  due 

by  2-14-00;  published  12- 

16-99 
Pennsylvania;  comments 

due  by  2-14-00;  published 

12-16-99 
Tennessee;  comments  due 

by  2-18-00;  published  1- 

19-00 
Texas;  comments  due  by  2- 

14-00:  published  12-16-99 
Wisconsin;  comments  due 

by  2-14-00;  published  12- 

16-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States;  air  quality  planning 


IV 
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purposes;  designation  of 
areas: 

Indiana:  comtnents  due  by 
2-18-00:  pi^biished  1-19- 
00 
Hazardous  wadte  program 
authorization! : 
North  Dakota:  comments 
due  by  2-ip-00:  published 
1-19-00 
Hazardous  wa^e: 
Cement  l<iln   lust: 
managemeit  starKJards; 
comments  due  by  2-17- 
00:  published  10-28-99 
Identification  and  listing — 
Mixture  and  derived-from 
rules:  treatment,  storage 
or  disposal:  comments 
due  by  2-17-00: 
publishec   11-19-99 
Mixed  waste:  storage, 
treatment,    ransportation, 
and  disposil:  comments 
due  by  2-ip-OO:  published 
11-19-99 
Pesticides:  tolerances  in  food. 


animal  feeds 


and  raw 


agricultural  commodities: 
Metsulfuron  nethyl; 

comments  Jue  by  2-14- 

00:  publish  3d  12-16-99 
Superfund  prog  am: 
National  oil  and  hazardous 

substarKes  contingency 

plan — 

National  priorities  list 


update 
by  2-18-^; 
1-19-00 


qomments  due 
published 


National  prorities  list 
update:  comments  due 
by  2-18-^:  published 
1-19-00 

National  priorities  list 
update;  comments  due 
by  2-18-(^;  published 
1-19-00 

National  priorities  list 
update:  (lomments  due 
by  2-18-^;  published 
1-19-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Multiple-awara  contracts 
competitioni  comments 
due  by  2-ltt-00;  published 
12-15-99     I 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Dru| 
Administration' 

FcxxJ  for  humail  consumption: 
Food  lal)eling— 
Trans  fatty  I  acids  in 
nutrition  labeling, 
nutrient  dontent  claims, 
and  heal  h  claims; 


comments  due  by  2-15- 
00;  published  11-17-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  plans,  health  care 
clearinghouses,  and  health 
care  providers: 
Administrative  data 
standards  and  related 
requirements — 
Individually  Identifiable 
health  information: 
privacy  standards; 
comments  due  by  2-17- 
00;  published  12-15-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Cowhead  Lake  tui  chub; 
comments  due  by  2-16- 
00:  published  2-2-00 
Critical  habitat 
designations — 
Spikedace  and  loach 
minnow;  comments  due 
by  2-14-00;  published 
1-12-00 
Gulf  of  Maine  anadromous 
Atlantic  salmon; 
comments  due  by  2-15- 
00:  published  11-17-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Utah;  comments  due  by  2- 
14-00;  published  1-14-00 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Group  health  plans;  access, 
portability,  and  renewability 
requirements: 
National  Medical  Support 
Notice;  child  support 
orders;  health  (»re 
coverage  provisions; 
comments  due  by  2-14- 
00:  published  11-15-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

A(X)uisition  regulations: 
Elements;  elimination  as 
category  in  evaluation; 
comments  due  by  2-14- 
00;  published  12-16-99 
Federal  Acquisition  Regulation 
(FAR): 

Multiple-award  contracts 
competition;  comments 
due  by  2-14-00;  published 
12-15-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 


Technical  amendments; 
hearing;  comments  due 
by  2-16-00;  published  1- 
12-00 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  lk:ensing: 
Antitrust  review  authority; 
clarification;  comments 
due  by  2-15-00;  published 
1-21-00 
Rulemaking  petitions: 
Quigley,  Barry-  comments 
due  by  2-14-00;  published 
12-1-99 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Regulatory  Flexibility  Act: 
Rules  to  be  reviewed;  list; 
comments  due  by  2-15- 
00;  published  1-21-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 

seamen: 

Licensing  and  manning  for 
officers  of  towing  vehicles; 
comments  due  by  2-17- 
00;  published  11-19-99 
Ports  and  waterways  safety: 

Puget  Sound,  WA;  vessel 
traffic  servrce;  radio 
frequencies;  comments 
due  by  2-14-00;  published 
12-14-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Agusta  S.p.A.;  comments 

due  by  2-18-00;  published 

12-20-99 
Bell;  comments  due  by  2- 

14-00;  published  12-16-99 
Boeing;  comments  due  by 

2-14-00;  published  12-29- 

99 
Bombardier;  comments  due 

by  2-14-00;  published  1- 

14-00 
Cessna;  comments  due  by 

2-14-00;  published  12-29- 

99 
Fokker;  comments  due  by 

2-14-00;  published  1-14- 

00 
Learjet;  comments  due  by 

2-14-00;  published  12-29- 

99 
McDonnell  Douglas; 

comments  due  by  2-18- 

00;  published  12-20-99 
New  Piper  Aircraft,  Inc.; 

comments  due  by  2-17- 

00;  published  12-14-99 
Transport  airplanes 

equipped  with  Mode  "C" 


transponder(s)  with  single 
Gillham  code  altitude 
input;  comments  due  by 
2-14-00;  published  12-16- 
99 

Class  E  airspace;  comments 
due  by  2-16-00;  published 
1-12-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Railroad  safety  enforcement 
procedures: 

Light  rail  transit  operations 
on  general  railroad 
system;  safety  jurisdiction; 
joint  agency  policy 
statement  with  Federal 
Transit  Administration; 
comments  due  by  2-14- 
00;  published  1-12-00 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehrcle  safety 
standards: 

Interior  trunk  releases; 
comments  due  by  2-15- 
00;  published  12-17-99 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Corporate  activities: 

National  banks:  financial 
subsidiaries  and  operating 
subsidiaries;  comments 
due  by  2-14-00;  published 
1-20-00 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Estate  and  gift  taxes: 

Generation-skipping  transfer 
tax  issues;  comments  due 
by  2-16-00;  published  11- 
18-99 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  l^ws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
1999. 

Last  List  December  21,  1999 
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CFR  CHECKUST 


Title 


Stock  Numtser 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 
Office's  GPO  Access  Service  at  http;//www. access. gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1  -888-293-6498  (toll  free)  or  202-512-1 530.      - 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  (y/1aster  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
Sia-ISOO  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 


1,  2  (2  Reserved) (869-038-00001-6) 

3  (1997  Compilcrfion 
and  Parts  100  and 
101) 


5.00      5  Jon.  1,  1999 


.  (869-038-00002-^) 20.00 

(869-038-00003-2)  .... 


7.00 

5  Parts: 

1-699  (869-038-00004-1) 37.00 

700-1199 (869-038-00005-9) 27.00 

1200-End.  6(6 

Reserved)  (869-038-00006-7) 44.00 

7  Parts: 

1-26  (869-038-00007-5)  25.00 

27-52  (869-038-00008-3) 32.00 

53-209 (869-038-00009-1) 20.00 

210-299 (869-038-00010-5)  47.00 

300-399 (869-038-0001 1-3)  ......  25.00 

400-699 (869-038-00012-1) 37.00 

700-899 (869-038-00013-0) 32.00 

900-999 (869-038-00014-8) 41.00 

1000-1199  (869-038-000 15-«)  46.00 

1200-1599  (869-038-00016^) 34.00 

1600-1899  (869-038-00017-2) 55.00 

1900-1939  (869-038-00018-1) 19.00 

1940-1949  (869-038-00019-9)  34.00 

1950-1999  (869-038-00020-2) 41.00 

2000-£nd (869-038-00021-1) 27.00 


'Jan.  1.  1999 
*Jan.  1,  1999 

Jan.  1,  1999 
Jan.  1,  1999 

Jon.  1,  1999 


Jan.  1. 
Jan.  1, 
Jan.  1, 
Jan.  1. 
Jan.  1. 
Jan.  1, 
Jan.  1. 
Jan.  1, 
Jan.  1, 
Jan.  1. 
Jan.  1, 
Jan.  1, 
Jan.  1. 
Jan.  1. 
Jan.  1. 


1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


8  (869-038-00022-9) 36.00        Jan.  1,  1999 

9  Parts: 

1-199  (869-038-00023-7)  .. 

20(Hnd  (869-038-O0024-5)  .. 


10  Parts: 

1-50  (869-038-00025-3) 

51-199 (869-038-00026-1) 

200-499 (869-038-00027-0) 

500-£nd  (869-038-00028-8) 

11  (869-038-O0029-6) 

12  Parts: 

1-199  (869-038-00030-0) 

200-219 (869-038-00031-8) 

220-299 ,..  (869-038-00032-6) 

300-499 (869-038-00033-4) 

500-599 (869-038-00034-2) 

600-End  (869-038-00035-1) 


42.00 
37.00 

42.00 
34.00 
33.00 
43.00 

20.00 


Jan.  1.  1999 
Jan.  1.  1999 

Jan.  1,  1999 
Jan.  1.  1999 
Jan.  1,  1999 
Jan.  1.  1999 

Jan.  1,  1999 

Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1.  1999 
Jan.  1,  1999 
Jan.  1,  1999 

13  (869-038-00036-9) 25.00        Jan.  1,  1999 


17.00 
20.00 
40.00 
25.00 
24.00 
45.00 


14  Parts: 

1-59  (869-038-00037-7) 50,00 

60-139 (869-038-00038-5) 42.00 

140-199 (869-038-00039-3) 17.00 

200-1199  (869-038-00040-7) 28.00 

1200-£nd (869-038-00041-5) 24.00 

15  Parts: 

0-299  (869-038-00042-3)  .. 

300-799 (869-038-00043-1)  .. 

800-End  (869-038-00044-0)  .. 


16  Parts: 

0-999  (869-038-00045-8) 

1000-€nd (869-038-00046-6) 

17  Parts: 

1-199  (869-038-00048-2) 

200-239  (869-038-00049-1) 

240-End  (869-038-00050-4) 

18  Parts: 

1-399  (869-038-00051-2) 

400-End  (869^)38-00052-1). 

19  Parts: 

1-140  (869-038-00053-9) 

141-199 (869-038-00054-7) 

200-£nd  (869-038-00055-5) 

20  Parts: 

1-399  (869-038-00056-3) 

400-499 (869-038-00057-1) 

500-End  (869-038-00058-0) 

21  Parts: 

1-99  (869-038-00059-8) 

100-169  (869-038-00060-1)  . 

170-199 (869-038-00061-0)  . 

200-299 (869-038-00062-8)  . 

300-499 (869-038-00063-6)  . 

500-599 (869-O38-00064-4)  . 

600-799 (869-038-00065-2)  . 

800-1299  (869-038-00066-1)  . 

1300-£nd (869-038-00067-9)  . 

22  Parts: 

1-299  (869-038-00068-7)  . 

300-£nd  (869^)38-00069-5)  . 


25.00 
36.00 
24.00 

32.00 
37.00 

29.00 
34.00 
44.00 

48.00 
14.00 

37.00 
36.00 
18.00 

30.W 
51.00 
44.00 

24.00 
28.00 
29.00 
11.00 
50.00 
28.00 
9.00 
35.00 
14.00 

44.00 
32.00 


34.00 
32.00 
18.00 
40.00 
18.00 

25  (869-038-00076-8) 47.00 

26  Parts: 

§§1.0-1-1.60  (869-038-00077-6) 27.W 

§§1.61-1.169 (869-038-00078-4) 50.00 

§§1.170-1.300 (869-038-00079-2) 34.00 

§§1.301-1.400  (869-O38-00080-6) 25.00 

§§1.401-1.440 (869-038-00081-4) 43.00 

§§1.441-1.500  (869-038-00082-2)  30.00 

§§1.501-1.640 (869-038-00083-1) 27.00 

§§1.641-1.850  (869-038-00084-9) 35.00 

§§1.851-1.907  (869-038-00085-7) 40.W 

§§1.908-1.1000  (869-038-00086-5) 38.00 

§§1.1001-1.1400  (869-038-00087-3) 40.00 

§§1.1401-£nd  (869-038-00088-1) 55.00 

2-29  (869-038-00089-0) 39.00 

30-39  (869-038-00090-3) 28.00 

40-49  (869-038-00091-1) 17.00 

50-299 (869-038-00092-0) 21.00 

300-499 (869-038-00093-8) 37.00 

500-599 (869-038-00094-6) 11.00 

600-End  (869-038-00095-4) 11.00 

27  Parts: 

1-199  


Jan.  1. 
Jan.  1. 
Jan.  1. 
Jan.  1, 
Jan.  1, 

Jan.  1. 
Jon.  1, 
Jan.  1. 

Jan.  1. 
Jan.  1. 

Apr.  1. 
Apr.  1, 
Apr.  1. 

Apr.  1. 
Apr.  1. 

Apr  1. 
Apr  1. 
Apr.  1. 

Apr.  1. 

Apr.  1. 

'Apr.  1. 


Apr 
Apr 
/Vpr 
/^pr 
AiJf 
AJpi 
Ap( 
AJy 
Apr 


Apr.  1. 
Apr.  1. 


23  (869-038-00070-9) 27.00        Apr.  1. 

24  Parts: 

0-199  (869-038-0007 1-7)  .. 

200-499 (869-038-00072-5)  .. 

500-699 (869-038-00073-3)  .. 

700-1699  (869-038-00074-1)  .. 

1700-End (869-038-00075-0)  .. 


Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1 

Apr.  1. 

Apr  1 
Apr  1. 
Apr  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
'Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr  1. 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1. 


999 
999 
999 
999 
999 

999 
999 
999 

999 
999 

999 
999 
999 

999 
999 

999 
999 
999 

999 
999 
999 

999 
999 
999 
999 
999 
999 
999 
999 
999 

999 
999 

999 

999 
999 
999 
999 
999 

999 

999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 


(869-038-00096-2) 53.00    Apr  1  1999 


VI 
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THte 

200-End  . 

28  Parts: 

0-42  

43-end  ... 


Stock  NumtMr 


Price 


29  Parts: 

0-99  

100-499  

500-«99  

900-1899  

190Q-1910  (§§  HOO  fo 

1910.999)  .. 
19IO(§§19)0.10t)Oto 

end)  

1911-1925  

1926 

1927-€nd 


(869-038-00097-1) 17.00 

.  (869-038-00098-9) 39.00 

(869-038-00099-7)  32.00 

(869-038-00100-4) 28.00 

(869-038-00101-2)  .......  13.00 

(869-O3WX)102-l) 40.00 

(869-038-00103-9) 21.00 


Revision  Date 

Apr.  1,  1999 


Title 


Stock  Number 


30  Parts: 

1-199  

200-699  

700-€iKl  

31  Parts: 

0-199  

200-€nd  

32  Parts: 

1-39,  Vol.  I .. 
1-39,  Vol.  II . 
1-39.  Vol.  Ill 

1-190  

191-399  

400-629  

630-699  

700-799  

800-£r)d  

33  Parts: 

1-124  

125-199  

200-End  


.  (869-038-00105-5) 28.^ 

.  (869-038-00106-3) 18.00 

.  (869-038-00107-1) 30.00 

.(869-038-00108-0) 43.00 

.  (869-038-00 109-8) 35.00 

(869-038-00110-1) 30.00 

(869-038-00111-0) 35.00 

(869-038-00112-8) 21.00 

(869-038-00113^) 48.00 

15.00 

19.00 

18.00 

(869-038-00114-4) 46.00 

(869-038-00115-2) 55.00 

(869-038-00116-1) 32.00 

(869-038-00117-9) 23.00 

(869-038-00118-7) 27.00 

(869-038-00119-5) 27.00 


34P8rts: 

1-299  

300-399.. 
400-£nd  . 

35  


(869-038-00 120-9) 32.00 

(869-038-00121-7) 41.00 

(869-038-00122-5) 33.00 

(869-038-00123-3) 28.00 

(869-038-00124-1) 25.00 

(869-038-00125-0) 46.00 


36  Parts 

1-199  

200-299... 
300-€nd  .. 

37 

38  Parts: 

0-17  

18-End  .... 


39  

40  Parts: 

1-49  

50-51   

52(52.01-52.101 
52  (52.1019-End) 

53-59  

60  

61-62  

63(63.1-63.1119: 
63  (63.1 200-End) 

64-71   

72-80  

81-85  

86  

87-135 

136-149  .... 
150-189  .... 
190-259  .... 


) 


July 
July 

July 

July 

«July 

July 


(869-038-00104-7) 46.00        July 


July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 


(869-038-00126-8) 14.00      «July 


(869-038-00127-6) 21.00  July 

(869-038-00128-4) 23.00  July 

(869-038-00129-2) 38.00  July 

(869-038-00130-6) 29.00  July 

(869-038-001 3  M) 37.00  July 

(869-038-00132-2) 41.00  July 

(869-038-00133-1) 24.00  July 

(869-038-00134-9) 33.00  July 

(869-038-00135-7) 25.00  July 

(869-038-00136-5) 33.00  July 

(869-038-00137-3) 37.00  July 

(869-038-00138-1) 19.00  July 

(869-038-00139-0) 59.00  July 

(869-038-00140-3) 19.00  July 

(369-038-00141-1) 58.00  July 

.  (869-038-00142-0) 36.00  July 

(869-038-00143-8) 11.00  July 

(869-038-00144-6) 41.00  July 

.  (869-038-00145-4) 33.00  July 

.  (869-038-00146-2) 59.00  July 

(869-038-00146-1) 53.00  July 

(869-038-00148-9) 40.00  July 

.  (869-038-00 149-7) 35.00  July 

.(869-0.38-00150-1) 23.00  July 


999 
999 

999 
999 
999 
999 

999 

999 
999 
999 
999 

999 
999 
999 

999 
999 

984 
984 
984 
999 
999 
999 
999 
999 
999 

999 
999 
999 

999 
999 
999 

998 

999 
999 
999 

999 


999 
999 

999 


999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 


260-265 (869-038-00151-9) 

266-299 (869-038-00152-7) 

300-399 (869-038-00153-5) 

400-424 (869-038-00154-3) 

425-699 (869-038-00155-1) 

700-789 (869-038-00156-0) 

790-End  (869-038-00157-8) 


J?rice 

32.00 
33.00 
26.00 
34.00 
44.00 
42.00 
23.00 


Revision  Date 


41  Chapters: 

1, 1-1  to  1-10 13.00 

1, 1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8 4.50 

9 13.00 

10-17  9.50 

18,  Vol.  I,  Parts  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  III.  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-038-00158-6) 14.00 

101  (869-038-00159-4) 39.00 

102-200 (869-038-00160-8) 16.00 

201-End  (869-038-00161-6) 15.00 

42  Parts: 

1-399  (869-038-00162-4)  .. 

400-429 (869-034-00163-2)  .. 

430-End  (869-038-00164-1)  .. 


43  Parts: 

•1-999  (869-038-00165-9)  .. 

1000-end  (869-034-00 165-3)  .. 

44  (869-038-00167-5)  .. 

45  Parts: 

1-199  (869-038-00168-3)  .. 

200^99 (869-038-00169-1)  .. 

500-1199 (869-034-00170-5)  .. 

1200-End (869-038-00171-3)  .. 

46  Parts: 

1-40  (869-038-00172-1)  .. 

41-69  (869-038-00173-0)  .. 

70-89  (869-034-00173-4)  .. 

90-139 .*.....  (869-038-00175-6)  .. 

140-155 (869-038-00176-4) 15.00 

156-165 (869-038-00177-2) 21.00 

166-199 (869-038-00178-1) 27.00 

•200-499  (869-038-00 179-9) 23.00 

50(Hnd  (869-038-00180-2) 15.00 

47  Parts: 

0-19 (869-038-00181-1)  .. 

20-39  (869-038-00182-9)  .. 

40-69  (869-034-00182-3)  .. 

70-79  (869-034-00183-1)  .. 

•80-£nd (869-038-00185-3)  .. 


July 
July 
July 
July 
July 
July 
July 

3  July 

3  July 

3  July 

J  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 

28.00       Oct. 


36.00 
44.00 
54.00 

32.00 
48.00 


33.00 
16.00 
30.00 
40.00 

27.00 

23.00 

8.00 

26.00 


39.00 
26.00 
24.00 
37.00 
40.00 

48  Chapters: 

1  (Parts  1-51)  (869-038-00186-1) 55.00 

•1  (Parts  52-99)  (869-038-00187-0) 30.00 

2  (Ports  201-299) (869-038-00188-8) 36.00 

3-6 (869-034-00189-6) 27.00 

7-14  (869-034-00189-1) 32.00 

15-28  (869-038-00191-8) 36.00 

29-End  (869-038-00192-6) 25.00 

49  Parts: 

1-99  .'. (869-038-00193-4)  .. 

100-185 (869-034-00193-9)  .. 

186-199 (869-038-00195-1)  .. 

200-399 (869-034-00195-5)  .. 

•400-999  (869-038-00197-7)  .. 

1000-1199  (869-038-00198-5)  .. 

1200-End (869-038-00199-3) .. 


50  Parts: 

1-199  (869-038-00200-1) 

200-599 (869-038-00201-9) 


34.00 

50.ra 

13.00 
46.00 
57.00 
17.00 
14.00 

43.00 
22.00 


Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 


999 
999 
999 
999 
999 
999 
999 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
999 
999 
999 
999 

999 
999 
999 

999 
998 

999 

999 
999 
999 
999 

999 
999 
998 
999 
999 
999 
999 
999 
999 

999 
999 
998 
998 
999 

999 
999 
999 
999 
998 
999 
999 

999 
998 
999 
998 
999 
999 
999 

999 
999 
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TNto                                     Stock  Number  Price       Revision  Date 

600-End  (869-038-00202-7) 37.00       Oct.  1,  1999 

CFR  Index  and  Findings 
Aids (869-038-00047-4) 48.00        Jan.  1,  1999 

Complete  1998  CFR  set 951.00  1998 

Microfictie  CFR  Edition: 

Subscription  (mailed  as  issued) 247.00  1998 

Individual  copies 1.00  1998 

Complete  set  (one-time  mailing)  247.00  1997 

Complete  set  (one-time  mailing)  264.00  1996 

'  Because  Title  3  is  an  annual  compHotion,  ttiis  volume  and  all  pfevlous  volumes 
should  be  retained  as  a  permanent  reference  source. 

2  The  July  1,  1985  edition  of  32  CfR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  ),  1984,  containing 
those  parts. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  lull  text  of  procurerr>enl  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  1998  through  December  31.  1998.  The  CFR  volume  issued  as  of  January 
1 ,  1997  should  be  retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  1998.  through  April  1.  1999.  The  CFR  volume  issued  as  o(  April  1,  1998. 
should  be  retained. 

«No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1998,  through  July  1,  1999.  The  CFR  volume  issued  as  of  July  1,  1998,  should 
be  retained. 


Order  Now! 


The  United  States  Government  Manual 
1999/2000 

As  the  off  iciaJ  handbook  of  the  Federal  Government,  the 
Manual  is  thi!  best  source  of  information  on  the  activities, 
functions,  or  lanization,  and  principal  officials  of  the  agencies 
of  the  legislaive,  judicial,  and  executive  branches.  It  also 
includes  infmnation  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particular  y  helpful  for  those  interested  in  where  to  go  and 
who  to  conta  :t  about  a  subject  of  particular  concern  is  each 
agency's  "Sojrces  of  Information"  section,  which  provides 
addresses  an<  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  md  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subje  ;t  indexes. 

Of  signifi(ant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  ind  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4.  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


PUaXATKDNS  *  PERO  IOlS  *  atCTBONC  PROOUCTS 
Odsr  Processing  Cod 

*7917 


I I  YJlLS,  (lease  send 


S/N  069-  000-00109-2  at  $46  ($57.50  foreign)  each. 
Total  cost  of  r  ly  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  pen  anal  name 


Additional  addres  i/aiiention  line 


Street  address 


City,  State.  ZIP  c(  de 


Charge  your  order. 

H's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


me 


copies  of  The  United  States  Government  Manual  1999/2000, 


(Please  type  or  print) 


I I  GPO  Deposit  Account 

I    I  VISA       lJ  MasterCard  Account 


i-n 


Daytime  phone  ir  eluding  area  code 


I  nunK  you  jot 

(Credit  card  expiration  date)                .,«,.,  ^..a^-  t 

•^                             your  order ! 

Purchase  order  ni  mber  (optional) 

YES    NO 

May  we  make  yov  r  name/address  available  to  other  mailen?      |      [   |      | 
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Vol.  65,  No.  26 

Tuesday,  February  8,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  publisf)ed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

7  CFR  Part  3418 
RIN  0524-AA23 

Stalceholder  Input  Requirements  for 
Recipients  of  Agriculturai  Research, 
Education,  and  Extension  Formula 
Funds 

AGENCY:  Cooperative  State  Research, 
Education,  and  Extension  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  adds  new  regulations 
for  the  purpose  of  implementing  section 
102(c)  of  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998  (AREERA)  (7  U.S.C.  7612(c)) 
which  requires  1862  land-grant 
institutions,  1890  land-grant 
institutions,  and  1994  land-grant 
institutions  that  receive  agricultural 
research,  extension,  or  education 
formula  funds  to  establish  a  process  for 
stakeholder  input  on  the  uses  of  such 
funds.  Failure  to  comply  with  these 
stakeholder  input  requirements  may 
result  in  the  withholding  of  a  recipient 
institution's  formula  funds  and 
redistribution  of  its  share  of  formula 
funds  to  other  eligible  institutions. 
EFFECTIVE  DATE:  February  8.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sally  Rockey;  Deputy  Administrator, 
Competitive  Research  Grants  and 
Awards  Management;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
Mail  Stop  2240;  1400  Independence 
Avenue,  SW;  Washington,  DC  20250- 
2240;  at  202-401-1761,  or  via  electronic 
mail  at  srockey@reeusda.gov. 
SUPPLEMENTARY  INFORMATION: 


Background  and  Purpose 

The  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES)  adds  this  rule  to  implement 
section  102(c)  of  the  Agricultural 
Research,  Extension,  and  Education 
Reform  Act  of  1998  (AREERA)  (7  U.S.C. 
7612(c))  which  requires  1862,  1890,  and 
1994  institutions  (specific  land-grant 
colleges  and  universities  as  defined  by 
section  2  of  AREERA  (7  U.S.C.  7601)) 
receiving  agricultural  research, 
extension,  or  education  formula  funds 
from  CSREES  to  establish  a  process  for 
receiving  input  firom  persons  who 
conduct  or  use  agricultural  research, 
extension,  or  education  on  the  uses  of 
such  funds.  For  purposes  of  this  rule, 
these  persons  are  referred  to  as 
stakeholders.  Section  102(c)(2)  of 
AREERA  required  the  Secretary  of 
Agriculture  to  promulgate  regulations 
specifying  what  those  land-grant 
institutions  had  to  do  to  meet  this 
stakeholder  input  requirement,  and 
what  consequences  would  befall  any 
institution  that  did  not  meet  such  a 
requirement. 

Section  102(c)  on  its  face  only  applies 
to  land-grant  colleges  and  imiversities 
established  pursuant  to  the  First  Morrill 
Act,  as  amended  (7  U.S.C.  301,  et  seq.) 
(1862  institutions),  the  Second  Morrill 
Act,  as  amended  (7  U.S.C.  321,  et  seq.) 
(1890  institutions),  and  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994,  as  amended  (7  U.S.C.  301  note) 
(1994  institutions).  CSREES  has 
determined  that  the  formula  funds 
specified  in  section  102(c)  are: 
Agricultitfal  research  funds  provided  to 
the  1862  institutions  and  agricultural 
experiment  staflnis  uinder  the  Hatch  Act 
of  1887,  as  amended  (7  U.S.C.  361a,  et 
seq.];  extension  funds  provided  to  1862 
institutions  imder  sections  3(b)  and  3(c) 
of  the  Smith-Lever  Act,  as  amended  (7 
U.S.C.  343(b)  and  (c)),  and  section 
208(c)  of  the  District  of  Columbia  Public 
Postsecondary  Education 
Reorganization  Act,  Pub.  L.  93—471,  as 
amended;  agricultural  research  and 
extension  funds  provided  to  1890 
institutions  imder  sections  1444  and 
1445,  respectively,  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977 
(NARETPA),  as  amended  (7  U.S.C.  3221 
and  3222);  education  formula  funds 
provided  to  1994  institutions  under 
section  534(a)  of  the  Equity  in 
Educational  Land-Grant  Status  Act  of 


1994(7  U.S.C.  301  note);  research  funds 
provided  for  forestry  schools  under  the 
Mclntire-Stennis  Act  of  1962,  as 
amended  (16  U.S.C.  582a,  et  seq.);  and 
animal  health  and  disease  research 
funds  provided  to  veterinary  schools 
and  agricultural  experiment  stations 
imder  section  1433  of  NARETPA,  as 
amended  (7  U.S.C.  3195). 

The  1862,  1890,  and  1994  institutions 
are  not  the  sole  institutions  eligible  to 
receive  formula  funds  under  all  of  these 
Acts.  There  is  one  agricultiiral 
experiment  station  that  is  not  a  college 
or  university,  and  twelve  forestry  or 
veterinary  schools  that  are  not  land- 
grant  institutions.  However,  given  that 
the  number  of  such  institutions  is  de 
minimus,  and  the  impracticality  of 
trying  to  segregate  stakeholder 
comments  with  respect  to  these  few 
institutions,  CSREES  has  determined  to 
apply  this  rule  to  any  recipient  of  the 
aforementioned  formula  funds. 

The  rule  does  not  require  recipient 
institutions  to  adopt  any  particular 
format  for  soliciting  stakeholder  input. 
It  only  requires  that  recipient 
institutions  report  annually  to  CSREES 
(1)  the  actions  taken  to  encoiurage 
stakeholder  input;  (2)  a  brief  statement 
of  the  process  used  by  a  recipient 
institution  to  identify  individuals  or 
groups  as  stakeholders  and  to  collect 
input  from  them;  and  (3)  a  statement  of 
how  collected  input  was  considered. 

Failure  to  comply  with  the 
requirements  of  this  rule  may  result  in 
the  withholding  of  a  recipient 
institution's  formula  funds  and 
redistribution  of  its  share  of  formula 
funds  to  other  eligible  institutions,  as 
authorized  by  law. 

Public  Comments  and  Changes  to  the 
Final  Rule 

Summary  of  Statutory  Changes 

CSREES  has'added  the  definition  of 
seek  stakeholder  input  to  the  Final  Rule. 
This  definition  has  already  been 
included  in  the  Final  Guidelines  for 
State  Plans  of  Work  for  the  Agricultural 
Research  and  Extension  Formula  Funds 
that  \4(as  published  in  the  Federal 
Register  on  July  1,  1999,  62  FR  35910- 
35919. 

CSREES  revised  §  3418.4.  Reporting 
Requirement,  by  adding  a  third 
reporting  requirement  as  follows:  "(3)  a 
statement  of  how  collected  input  was 
considered."  The  third  and  final 
revision  was  to  change  the  tide  of 


5994  Federal  Register/ Vol.  65,  No.  26 /Tuesday,  February  8,  2000 /Rules  and  Regulations 


Co:  npl 


S( 


m 


§3418.5.  from 
"Failure  to 

CSREES  al 
evaluation  of 
requirements 
AREERA  are 
CSREES  and 
universities 
implementat 
evaluation  wi 
this  Final  Ruh 


bjing 
tJie 
af  er 
iGn 


Background 

CSREES 
for  stakehold 
consultation 
the  1862  and 
institutions 
AREERA  on  J 
engaged  in 
exemption  to 
Committee  Ac 
members  of 
partnership, 
on  other  aspec^: 
AREERA 
Guidelines  for 
Agricultural 
Formula  Fundk 


e: 

Ml 


S;  nee 
une : 


(id. 


illv 


t3i 


bv 


aid 


process  was 
consultation 
Executive 
issued  by  the 
1999  (64  FR 

The  proposejd 
input 

the  Federal 
64  FR  18534- 
comment  peri 
not  require  rec  i 
adopt  any 
soliciting 
required  that 
report  annua 
actions  taken 
input;  and  (2) 
process  used 
to  identify  ind 
stakeholders 
them. 

In  the  preanjbl 
CSREES 
to  review  the 
State  Plans  of 
published  in 
30-day  commit 
1999.  64  FR  1 
Proposed  Guidel 
Work  explaine  d 
stakeholder  i 
especially  hov 
development 
Work.  These 
include  the 
the  stakeholde  r 
1862  and  189C 
and  these  pL 
research  and 
received  unde  • 


dev  eloped  the  proposed  rule 
input  requirements  in 
th  the  State  partners  at 
1 890  land-grant 

the  enactment  of 
23, 1998.  CSREES  has 
consultations  under  an 
Federal  Advisory 
(7  U.S.C.  3124a(e)),  with 
Federal  and  State 
only  on  this  rule,  but 
s  of  implementation  of 
requirements  including  the 
State  Plans  of  Work  for 
Research  and  Extension 

This  consultation 
cc  nsistent  with  the 
p  -ocess  required  by 
Ord  sr  13132,  Federalism, 
President  on  August  4, 


these 


tie 


th; 
ni>t 


lars 


"Failure  to  Report"  to 
,  y  and  Report." 
will  be  conducting  an 
ow  the  stakeholder  input 
section  102(c)  of 

implemented  by  both 
affected  colleges  and 
a  2-year 

period.  Part  of  this 
be  to  determine  whether 
will  need  to  be  revised. 


4:^255). 

rule  for  stakeholder 
requirenients  was  published  in 
Register  on  April  14,  1999, 
1 8536,  with  a  30-day 

The  proposed  rule  did 
pient  institutions  to 
part  cular  format  for 
stak(  holder  input.  It  only 
rjcipient  institutions 
to  CSREES  (1)  the 
encourage  stakeholder 
brief  statement  of  the 
the  recipient  institution 
viduals  or  groups  as 
to  collect  input  from 


e  to  the  proposed  rule, 
encoi  raged  interested  parties 
I  roposed  Guidelines  for 
/Vork  which  were 
Feder^  Register  for  a 
period  on  April  19, 
^242-19248.  The 

ines  for  State  Plans  of 
in  greater  detail  the 

requirements, 
they  relate  to  the 
the  5-Year  Plans  of 
5  Year  Plans  of  Work 
re  (orting  requirement  on 
input  process  for  the 
land-grant  institutions 
apply  to  the  agricultural 
extension  formula  funds 
the  Hatch  Act  of  1887, 


ttej 


n  )ut 


(fl 


sections  3(b)  and  3{c)  of  •the  Smith-Lever 
Act,  and  under  sections  1444  and  1445 
of  NARETPA.  These  Proposed 
Guidelines  for  State  Plans  of  Work  did 
not  apply  to  the  agricultural  education 
formula  funds  received  by  the  1994 
land-grant  institutions  or  to  the  research 
or  extension  formula  funds  received  by 
colleges  and  universities  under  section 
3(dj  of  the  Smith-Lever  Act,  the 
Mclntire-Stermis  Act  of  1962  for 
cooperative  forestry  research,  and 
section  1433  of  NARETPA  for  animal 
health  and  disease  research. 

The  1862  and  1890  land-grant 
institutions  will  fulfill  their  annual 
reporting  requirement  on  the 
stakeholder  input  process  via  the 
Annual  Report  of  Accomplishments  and 
Results  as  outlined  in  the  Final 
Guidelines  for  State  Plans  of  Work.  The 
reports  on  the  stakeholder  input  process 
for  the  1994  land-grant  institutions  will 
be  required  as  part  of  their  Tribal 
College  Education  Equity  Grant 
proposals  and  their  stakeholder  input 
processes  will  be  reviewed  at  the  time 
these  grant  proposals  are  evaluated.  The 
recipients  of  the  Smith-Lever  Act 
(section  3(d))  formula  funds,  Mchitire- 
Stennis  Cooperative  Forestry  Research 
funds,  and  the  Animal  Heedth  and 
Disease  Research  funds  will  be  required 
to  submit  an  annual  report  on  their 
stakeholder  input  processes  prior  to  the 
distribution  of  formula  funds  each  fiscal 
year.  This  report  will  be  reviewed  by  the 
appropriate  program  official  to 
determine  whether  the  stakeholder 
input  requirements  have  been  met. 

Impact  of  Comments  on  the  Related 
Final  Guidelines  for  State  Plans  of  Work 
on  This  Rule 

Two  comments  were  received  on  the 
Proposed  Guidelines  for  State  Plans  of 
Work  published  in  the  Federal  Register 
on  April  19,  1999,  64  FR  19242-19248, 
regarding  the  stakeholder  input  process. 
One  of  the  commenters  supported  the 
decision  of  CSREES  to  provide  the 
maximum  flexibility  to  institutions  in 
the  way  they  report  their  stakeholder 
input  in  their  plans  of  work.  The  other 
commenter  focused  on  the  definition  of 
seek  stakeholder  input.  The  notice  of 
the  Proposed  Guidelines  defined  seek 
stakeholder  input  as  "means  an  open 
and  fair  process  which  allows 
opportunities  for  individuals,  groups, 
and  organizations  a  voice  in  a  process 
that  treats  all  with  dignity  and  respect." 
This  commenter  urged  CSREES  to  adopt 
a  new  definition,  building  upon  the 
concepts  of  "open  and  fair,"  "equality 
of  service,"  and  "ease  of  access"  in  the 
Final  Guidelines,  as  follows:  "Seek 
stakeholder  input  means  an  open,  fair, 
transparent,  accessible,  inclusive. 


accoiuitable,  and  comprehensive 
process  which  provides  opportunities 
for  diverse  individuals,  groups,  and 
organizations,  especially  the 
traditionally  under-served  and  under- 
represented,  to  have  a  voice  in  a  process 
that  treats  all  with  dignity  and  respect." 

CSREES  modified  the  definition  of 
seeJt  stakeholder  input  to  "Seek 
stakeholder  input  means  an  open,  fair, 
and  accessible  process  by  which 
individuals,  groups,  and  organizations 
may  have  a  voice  and  one  that  treats  all 
with  dignity  and  respect."  However, 
although  CSREES  did  encoiu-age  States 
to  implement  a  stakeholder  input 
process  satisfying  the  above  definition 
posed  by  th6  commenter,  CSREES 
recognized  in  consultation  with  the 
State  partners  that  each  State  or  Tribe 
has  unique  characteristics  and  should 
implement  a  stakeholder  input  process 
that  best  suits  the  needs  of  their  State  or 
Tribe.  CSREES  had  determined  to  use 
this  modified  definition  of  seek 
stakeholder  input  as  the  lowest 
acceptable  threshold  of  stakeholder 
input  process  because  CSREES  wants  to 
maintain  an  environment  in  which 
land-grant  institutions  may  quickly 
modify  their  stakeholder  input 
processes  to  respond  effectively  to 
existing  and  emerging  critical 
agricultural  issues.  Also,  CSREES  did 
not  want  to  place  undue  administrative 
burdens  upon  the  land-grant  institutions 
in  meeting  the  stakeholder  input 
requirements  that  potentially  may 
interfere  with  the  conduct  and  delivery 
of  research  and  extension  programs. 
This  determination  by  CSREES  is 
consistent  with  the  policies  set  forth  in 
Executive  Order  13132,  Federalism. 

The  above  commenter  made  three 
additional  comments.  First,  the 
commenter  noted  that  while  the 
definition  for  under-served  is  referenced 
once  in  the  review  criteria,  the 
definition  of  under-represented  did  not 
appear  in  the  Proposed  Guidelines.  As 
the  commenter  had  thought,  this  was  an 
oversight  and  had  been  included  in  the 
review  criteria.  Second,  this  commenter 
"  thought  CSREES  should  address  under- 
served  and  under-represented  in  the 
target  audiences  section  under  "Program 
Descriptions."  Third,  the  commenter 
urged  CSREES  to  broaden  the  definition 
of  under-represented  to  specifically 
include  "small  farm  owners  and 
operators."  CSREES  revised  the 
Guidelines  to  incorporate  these  last  two 
suggestions. 

The  Final  Guidelines  for  State  Plans 
of  Work  were  published  prior  to  this 
Final  Rule  on  stakeholder  input 
requirements  due  to  the  urgency  of  the 
plans  of  work  being  received,  reviewed, 
and  approved  prior  to  October  1, 1999, 
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to  prevent  any  disruption  in  the 
delivery  of  research  and  extension 
programs.  However,  1862  and  1890 
land-grant  institutions  are  required  to 
comply  with  any  additional 
requirements  as  set  forth  in  this  Final 
Rule. 

Comments  on  the  Proposed  Stakeholder 
Input  Requirements  Rule 

Eighty-nine  comments  were  received. 
Eighty-four  were  received  from 
individuals  and  stakeholder  groups; 
four  from  deans  or  directors  at  the  1862 
land-grant  institutions;  and  one  from  the 
USDA  Office  of  Inspector  General  (OIG). 

A.  Individuals  and  Stakeholder  Groups 

Sixty  of  the  84  comments  received 
from  individuals  and  stakeholder 
groups  wrote  that  the  proposed  rule  in 
the  April  14,  1999,  Federal  Register  did 
not  provide  adequate  guidance  as  to 
what  constitutes  a  reasonable  and 
adequate  stakeholder  input  process. 
These  commenters  felt  that  by  not 
establishing  minimal  criteria  for  a 
satisfactory  and  adequate  stakeholder 
input  process,  the  proposed  rule  did  not 
address  the  Congressional  concern  for 
increased  accountability  within  the 
land-grant  system.  CSREES  has 
included  in  this  Final  Rule  the 
definition  of  seek  stakeholder  input 
which  requires  that  a  stakeholder  input 
process  be  fair,  open,  and  accessible. 
This  definition  was  originally  included 
in  the  Proposed  Guidelines  for  State 
Plans  of  Work  and  had  been  developed 
in  consultation  with  the  1862  and  1890 
land-grant  community.  Failure  to 
include  the  definition  in  the  Proposed 
Rule  for  stakeholder  input  requirements 
was  an  oversight  on  the  part  of  CSREES. 

Sixty-two  commenters  felt  that  while 
it  is  not  USDA's  role  to  dictate  the 
particular  style  or  format  for  stakeholder 
input  process,  it  is  vitally  important  for 
USDA  to  ensure  that  every  stakeholder 
process  meet  certain  minimal  public 
accountability  standards.  Generally,  all 
of  these  commenters  felt  that  these 
public  accountability  standards  should 
include: 

Fairness:  Basic  fairness  requires  equal 
access  to  the  process  by  all  citizens  and 
taxpayers. 

Transparency:  All  aspects  of  the 
stakeholder  process  should  be  in  the 
open  and  on  public  record. 

Accountability:  Those  who  take  the 
time  and  effort  to  provide  input  and 
recommendations  should  be  given  the 
courtesy  of  reviewing  the  written  record 
of  any  meeting  they  participated  in  for 
accuracy  as  well  as  some  type  of  timely 
reporting  as  to  how  the  stakeholder 
input  was  utilized,  and  if  specific 


recommendations  were  rejected,  the 
reasons  why. 

Balanced  Representation:  Each 
institution  should  be  required  to 
demonstrate  a  good  faith  effort  to  solicit 
input  from,  and  active  engagement  with, 
traditionally  under-served  and  under- 
represented  constituencies  (e.g.,  the  full 
range  of  farmers  and  ranchers). 

Comprehensive  and  Meaning!  Role: 
Stakeholder  input  should  be  sought  on 
a  variety  of  different  levels,  including 
but  not  limited  to: 

•  Advice  on  priority  setting  and 
program  development; 

•  Input  on  both  immediate  needs  and 
long-term  goals; 

•  Participation  in  relevancy  and 
portfolio  reviews; 

•  Guidance  on  monitoring, 
evaluation,  and  oversight  systems 
employed  to  track  performance  and 
results;  and 

•  Counsel  on  emerging  technologies 
and  recommendations  for  public 
education  and  discussion  about  the 
mission  and  directions  of  the 
institution. 

The  Rule  applies  not  only  to  the  1862 
land-grant  institutions,  but  to  the  1890 
and  1994  land-grant  institutions  as  well 
as  to  colleges  and  universities  that  are 
not  land-grant  institutions,  but  receive 
agricultural  research,  education,  and 
extension  formula  funds.  The  1994 
land-grant  institutions  just  started  to 
receive  formula  funds  from  CSREES  in 
fiscal  year  1996,  and  the  amount  of 
funding  per  institution  is  very  limited. 
For  the  non-land-grant  institutions, 
funding  is  for  a  very  specific  piupose. 
In  addition,  there  are  other  new 
AREERA  requirements  for  the  land- 
grant  institutions  in  addition  to  section 
102(c),  such  as  the  submission  and 
approval  of  plans  of  work  prior  to  the 
distribution  of  formula  funds  on 
October  1,  1999,  and  the  establishment 
of  either  a  merit  review  process  or  a 
scientific  peer  review  process  prior  to 
October  1,  1999.  Therefore,  CSREES  has 
determined  at  this  time  to  require  at  the 
minimum  a  stakeholder  input  process 
that  is  fair,  open,  and  accessible. 

Representation  was  a  particular 
concern  to  34  commenters  as 
summarized  by  one  of  the  commenters: 
"I  believe  that  the  original  intent  of 
Congress  when  this  Act  was  passed  was 
to  ensure  that  land-grant  institutions  are 
acknowledging  their  accountability  to  a 
larger  public  and  simply  not  to  the 
traditional  land-grant  stakeholders. 
*  *   *  Rather  than  giving  up  on 
stakeholder  processes,  I  believe  the 
land-grants  must  be  encouraged  to 
embrace  multiple  approaches  and  to 
specifically  seek  out  the  views  of  those 
who  are  seldom  heard  in  the  land-grants 


such  as  the  full  range  of  farmers  and 
ranchers.*  *  *" 

As  mentioned  previously,  minimal 
public  accountability  standards  now 
include  a  fair,  open,  and  accessible 
process.  Although  this  Final  Rule  may 
not  impose  all  of  the  public 
accountability  standards  desired  by  the 
commenters,  this  will  be  a  new  major 
requirement  for  many  institutions;  and 
it  is  anticipated  that  to  meet  this 
requirement,  institutions  will  provide 
more  opportunities  for  stakeholder 
input.  As  evident  through  some  of  the 
5-year  Plans  of  Work  received, 
institutions  are  establishing  processes 
that  are  more  inclusive,  more  accessible, 
and  reach  beyond  their  traditional 
audiences.  The  concept  of  balanced 
representation  also  is  incorporated  in 
the  Final  Guidelines  for  State  Plans  of 
Work  for  the  1862  and  1890  land-grant 
institutions  through  plan  of  work 
reporting  requirements  and  evaluation 
criteria  that  address  giving  attention  to 
under-served  and  under-represented 
audiences. 

Nine  commenters  felt  that  the  land- 
grant  institutions  tended  to  serve  the 
needs  of  agribusiness  over  the  needs  of 
the  public  good,  and  seven  commenters 
criticized  USDA  for  only  requiring  an 
annual  report  from  the  land-grant 
institutions.  Eighteen  commenters 
chfirged  CSREES.  by  publishing  the 
proposed  rule,  with  "business  as  usual" 
at  the  land-grant  institutions  or 
supporting  the  "status  quo,"  and 
thought  that  very  little  would  change  at 
the  land-grant  institutions.  Two 
conunenters  felt  that  USDA  was  being 
pressured  by  the  land-grant  institutions 
to  adopt  the  proposed  rule. 

CSREES  does  not  agree  that  the  land- 
grant  institutions  tend  to  serve  the 
needs  of  agribusiness  over  the  needs  of 
the  public  but  rather  focus  on  meeting 
the  needs  of  the  public  at  large  through 
the  delivery  of  a  wide  range  of 
agricultural  research,  education,  and 
extension  programs.  In  addition,  many 
of  the  land-grant  institutions  have 
modified  their  stakeholder  input 
processes  to  extend  beyond  the 
traditional  advisory  groups.  Although  it 
may  appear  that  CSREES  is  only 
requiring  an  annual  report  on  the 
stakeholder  input  process,  CSREES  has 
evaluated  the  5-Year  Plans  of  Work  (FY 
2000-FY  2004)  and  will  continue  to 
evaluate  plans  of  work  by  reviewing  the 
stakeholder  input  process  and 
determining  whether  the  input  gathered 
during  the  process  has  been  considered 
in  developing  the  plan  of  work.  By 
reviewing  the  plans  of  work  in  this  " 
context,  CSREES  is  not  conducting 
"business  as  usual"  with  the  land-grant 
institutions. 
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Four  comme  its  were  received  that 
suggested  this  '  vas  an  opportunity  for 
USDA  "to  subnit  a  new  proposed  rule 
for  conunent  wnich  will  offer 
substantive,  'bioad  parameters  and 
guidelines*  for  ptalceholder  input  as 
called  for  by  thte  legislative  language 
and  history  *  '    *.  The  'broad 
parameters  and  guidelines'  which 
CSREES  is  reqv  ired  to  propose  should 
take  the  form  o  general  performance 
goal-statements  for  land-grant 
institutions'  stakeholder  input 
processes.  Institutions,  in  tixm,  must  be 
required  to  repi  )rt  their  methods,  plans 
and  progress  in  meeting  these 
performance  gc  als." 

By  including  the  minimal  standards 
of  fairness,  ope  mess,  and  accessibility 
for  stakeholder  input  processes,  CSREES 
is  establishing  !  )road  criteria  to  which 
performance  gc  als  can  be  established 
emd  outcomes  i  nd  impacts  measured. 
By  requiring  in  Jtitutions  to  report  on 
how  the  stakeh  )lder  input  was 
considered,  CS  lEES  is  ensuring  that 
agricultural  res  iarch  and  extension 
programs  cond  icted  are  indeed  a 
priority  and  an  relevant  to  the  critical 
agricultural  iss  nes  in  the  States. 

Seven  comm  mters  viewed  the 
implementatioi  i  of  the  stakeholder  input 
requirement  as  an  opportimity  for  the 
land-grant  syst(  sm  to  reinvigorate  itself 
and  to  improve  citizen  estimation  of 
them.  One  com  menter  stated:  "A 
stakeholder  inp  ut  process  that  is 
inclusive,  fair,  :omprehensive,  and 
open  should  be  viewed  as  an 
opportunity  for  the  land-grant 
institution  to  d  »monstrate  its  relevance 
to  the  people  o  the  State  who  support 
it*  *  *." 

CSREES  does  see  the  implementation 
of  section  102(< )  of  AREERA  for 
stakeholder  inf  ut  requirements  as  an 
opportunity  foi  the  land-grant  system  to 
make  the  publii;  more  aware  of  the 
existence  and  at^ailability  of  agricultural 
research,  educa  tion,  and  extension 
programs;  reacft  new  audiences;  and 
deliver  agricultiiral  research,  education, 
and  extension  programs  more  efficiently 
and  effectively  through  multistate, 
multidisciplina  ry,  and  multi- 
institutional  ac  ivities  as  well  as 
integrated  rese<  rch  and  extei/sion 
activities. 

Ten  commen  ters  noted  the  range  of 
stakeholder  inj  ut  processes  in  the 
States.  They  cil  ed  examples  of  processes 
that  were  succe  ssful  as  well  as  those 
they  thought  re  quired  improvement. 
Since  CSREES  s  aware  of  the  wide 
range  of  stakeh  jlder  input  processes  at 
the  affected  ins'titutions,  CSREES 
thought  it  prudsnt  to  establish  minimal 
standards  throi  gh  the  definition  of  seei 
stakeholder  in}  ut  for  all  affected 


institutions,  including  the  1994  land- 
grant  institutions  and  colleges  and 
universities  that  are  not  land-grant 
institutions.  And  since  the  State  Flans 
of  Work  for  the  1862  and  1890  land- 
grant  institutions  encompass  a 
significant  portion  of  the  Federal 
formula  funds  dedicated  to  agricultural 
research  and  extension  {approximately 
$500  million)  and  support  a  broad  range 
of  agricultural  research,  education,  and 
extension  programs,  the  Final 
Guidelines  for  State  Flans  of  Work 
require  that  efforts  be  made  to  address 
traditionally  under-served  and  under- 
represented  audiences. 

Three  commenters  suggested  that 
there  be  a  full  array  of  methods  to  solicit 
stakeholder  input  including  small 
groups,  large  groups  with  formal 
testimony,  conventional  and  electronic 
contacts,  posters  at  public  institutions, 
and  public  service  announcements  on 
radio  and  television.  CSREES  expects 
that  a  broad  range  of  methods  will  be 
used  to  solicit  input  £rom  stakeholders 
as  the  deHnition  of  seek  stakeholder 
input  includes  "accessible,"  but  does 
not  feel  it  is  necessary  to  dictate  any 
specific  method  to  be  used. 

Two  commenters  referred  to  earlier 
drafts  of  the  proposed  rule  as  follows: 
"Earlier  draft  versions  of  the  proposed 
rule,  while  far  from  adequate,  at  least 
made  reference  to  the  necessity  of  an 
open  and  fair  process,  encouraging 
participation  of  diverse  individuals  and 
groups,  and  demonstrating  that 
stakeholder  input  was  actually 
considered*   *   *."  CSREES  assumes 
that  these  commenters  were  referring  to 
the  references  in  the  Proposed 
Guidelines  for  State  Plans  of  Work 
which  included  the  definitions  of  seeJc 
stakeholder  input,  under-represented, 
and  under-served  as  well  as  the 
evaluation  criteria  addressing  the 
involvement  of  stakeholders  in  the 
planning  process  and  the  attention 
given  to  under-served  and  under- 
represented  populations.  Hence, 
CSREES  has  added  the  definition  of 
seek  stakeholder  input  to  the  Final  Rule. 

Four  comments  were  received 
suggesting  that  the  annual  reporting 
requirement  be  changed  to  reporting  on 
the  actions  taken  and  plans  to  meet  the 
five  public  accountability  standards 
identified  above  by  sixty-two 
commenters  as  well  as  an  assessment  of 
the  progress  made  towards  fulfilling 
each  of  these  public  accountability 
standards.  Two  of  the  commenters 
suggested  that  the  existing  language  in 
§  3418.4  be  amended  to  refer  not  only  to 
processes  to  "collect"  input  but  also  to 
utilize  it,  or  in  the  words  of  the  statute 
"solicit  and  consider  input  and 
recommendations."  CSREES  has 


adopted  the  commenter's  suggestion  by 
adding  the  third  reporting  requirement 
under  §  3418.4,  Reporting  Requirement, 
as  follows:  "(3)  a  statement  of  how 
collected  input  was  considered." 

Two  comments  were  received  that 
suggested  that  the  title  of  §  3418.5, 
Failure  to  Report,  be  revised  to  include 
language  about  failure  to  comply. 
CSREES  has  revised  the  title  of  the 
section  as  suggested  by  the  commenter 
to  "Failure  to  Comply  and  Report." 

Forty-four  commenters  felt  that 
CSREES  needed  to  either  amend  the 
proposed  rule  or  rewrite  the  rule  and 
hold  another  public  comment  period 
based  on  the  above  comments.  CSREES 
has  made  three  revisions  to  the 
Proposed  Rule  based  on  the  comments 
received.  Based  on  both  the  content  and 
the  number  of  comments  received, 
CSREES  will  be  conducting  an 
evaluation  of  implementation  of  section 
102(c)  of  AREERA  by  CSREES  and  the 
affected  institutions  after  a  2-year 
implementation  period.  This  should 
provide  sufficient  time  for  the  affected 
institutions  to  implement  a  stakeholder 
input  process  based  on  the  Final  Rule. 

B.  Land-Grant  Institutions 

As  mendoned  previously,  four 
comments  were  received  from  deans  or 
directors  at  the  1862  land-grant 
institutions.  Two  of  these  commenters 
felt  that  the  proposed  rule  as  published 
in  the  Federal  Register  was  adequate. 
However,  one  of  these  commenters 
thought  that  meeting  the  public 
accountability  standards  should  be 
strongly  encovuaged  rather  than 
specifically  spelled  out  in  the  rules.  The 
other  commenter  was  pleased  that  the 
proposed  rule  provided  flexibility  and 
noted:  "States  are  unique  in  the 
organizations,  structures  and  processes 
available  in  their  area.  Given  the 
diversity  among  States  it  is  important  to 
provide  flexibility  so  that  each  State  can 
optimize  stakeholder  input  in  their 
State."  As  stated  previously,  CSREES 
agrees  that  all  stakeholder  input 
processes  should  be  fair,  open,  and 
accessible. 

One  of  the  commenters  stated  that 
there  should  be  maximum  transparency 
and  accountability  while  keeping  the 
administrative  costs  to  a  minimum.  The 
commenter  continued  by  stating  that 
AREERA  reporting  requirements 
diverted  significant  resources  fiDm  the 
delivery  of  programs  to  administrative 
functions  and  that  any  additional 
requirements  would  place  an 
unreasonable  burden  on  the  agricultural 
experiment  stations.  These  comments 
were  considered  in  establishing  the 
minimum  criteria  for  stakeholder  input 
processes.  Another  commenter  was 
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concerned  that  while  the  requirements 
for  stakeholder  participation  can  be 
accommodated  by  the  land-grant 
institution,  they  are  concerned  about 
situations  in  which  an  individual  or 
stakeholder  group  may  proclaim 
stakeholder  "rights"  and  proclaim  that 
"no  opportunity"  was  given  to  provide 
input.  CSREES  feels  that  stakeholders 
should  be  given  reasonable  opportunity 
to  provide  input  and  that  issues  such  as 
this  one  may  be  addressed  during  the 
evaluation  of  the  entire  process. 

One  commenter  notecf  that  the 
clientele  of  the  land-grant  system  is 
highly  diverse  with  multiple  and  broad 
ranging  needs  and  that  it  is  recognized 
that  resoiu-ces  will  simply  not  be 
adequate  to  address  all  identified  needs. 
Although  CSREES  agrees  with  this 
statement,  CSREES  feels  that  this  is  the 
primary  reason  for  implementing  and 
maintaining  an  adequate  stakeholder 
input  process.  If  resoiuces  were 
unlimited,  there  would  be  no  need  for 
priority  setting  processes  which  include 
soliciting  and  considering  stakeholder 
input. 

Another  commenter  wanted  to  know 
why  the  stakeholder  input  process  only 
applied  to  the  agricultural  research  and 
extension  Federal  formula  funds  and 
not  all  the  funds  supporting  agricultural 
research  and  extension.  Section  102(c) 
of  AREERA  only  applies  to  agricultural 
research,  education,  and  extension 
formula  funds  from  CSREES. 

C.  USDA  Office  of  Inspector  General 

The  conunent  from  the  USDA  Office 
of  Inspector  General  (OIG)  concentrated 
on  three  issues:  Performance  indicators 
identified  in  section  102(d)  of  AREERA, 
lack  of  criteria,  and  the  recommendation 
that  CSREES  review  the  descriptions  of 
the  stakeholder  input  processes  to 
assess  the  institutions'  compliance. 

The  OIG  commented  "that  the 
performance  indicators  prescribed  by 
Congress  as  the  'management  principles' 
of  the  priority  setting  process  must  be 
ensured  by  targeting  stakeholders  who 
can  achieve  this  goal  and  setting 
priorities  for  research,  education,  or 
extension  activities  that  meet  these 
performance  criteria."  The  OIG 
continued  by  stating  that  they  foiuid  no 
reference  in  the  Proposed  Rule  to  the 
performance  indicators  listed  in  section 
102(d)  of  AREERA  and  that  they 
consider  the  indicators  to  be  critical 
controls  over  the  outcome  of  the 
recipients'  solicitation  process. 

Section  102(d)of  AREERA  states  that 
the  Secretary  shall  ensure  that  federally 
supported  and  conducted  agricultural 
research,  extension,  and  education 
activities  are  accomplished  in  a  manner 
that  (1)  integrates  agricultiual  research. 


extension,  and  education  functions  to 
better  link  research  to  technology 
transfer  and  information  dissemination 
activities;  (2)  encourages  regional  and 
multistate  programs  to  address  relevant 
issues  of  common  concern  and  to  better 
leverage  scarce  resources;  and  (3) 
achieves  agricultiu'al  research, 
extension,  and  education  objectives 
through  multi-institutional  and 
multifunctional  approaches  and  by 
conducting  research  at  facilities  and 
institutions  best  suited  to  serve  those 
objectives.  CSREES  accomplished  this 
task  in  the  establishment  of  the  Final 
Guidelines  for  State  Plans  of  Work  for 
Agricultiu^  Research  and  Extension 
Formula  Fluids  with  evaluation  criteria 
addressing  these  "management 
principles"  and  the  development  of 
requests  for  proposals  which  includes 
evaluation  criteria  for  competitive 
research,  education,  and  extension  grant 
programs.  Section  102(d)  is  the 
responsibility  of  CSREES  and  is  evident 
in  how  CSREES  establishes  evaluation 
criteria  and  how  they  administer  both 
the  formula  and  competitive  grant 
programs.  It  would  defeat  the  whole 
piupose  of  the  stakeholder  input 
process  if  section  102(d)  of  AREERA 
was  applied  to  the  stakeholders 
themselves. 

As  mentioned  previously,  CSREES 
plans  to  conduct  an  evaluation  of 
implementation  of  section  102(c)  of 
AREERA  by  CSREES  and  the  affected 
institutions  after  a  2-year 
implementation  period  to  determine 
bodi  the  adequacy  of  the  stakeholder 
input  processes  in  priority  setting  and 
the  effectiveness  of  this  Final  Rule. 
Through  the  inclusion  of  the  definition 
for  seek  stakeholder  input  in  the  Final 
Rule,  CSREES  has  adopted  the 
minimum  standards  or  criteria  for  a 
stakeholder  input  process  as  being  fair, 
open,  and  accessible. 

Estimated  Burden  Hours  on  the 
Information  Collection 

The  estimated  burden  hours  per 
response  for  the  information  collection 
associated  with  the  Final  Rule  was 
revised  from  the  original  estimate  of 
9.19  hours  to  57.32  hours  per  response. 
This  estimate  was  revised  after  the 
Office  of  Management  and  Budget 
questioned  whether  9.19  hours  were 
sufficient  to  report  not  only  on  the 
stakeholder  input  process  but  on  the 
actual  consideration  of  input  and 
reconunendations  fi-om  stakeholders 
concerning  the  use  of  formula  funds. 

The  estimate  for  the  original  burden 
hours  was  calculated  at  9.19  hours  and 
based  mainly  on  preparing  an  annual 
report  describing  actions  taken  to  seek 
stakeholder  input  that  encourages  their 


participation  and  a  brief  statement  of 
the  process  used  by  the  recipient 
institutions  to  identify  individuals  and 
groups  who  are  stakeholders  and  to 
collect  input  from  them.  The  increase  to 
57.32  hours  per  response,  or  an 
additional  48.13  hours  per  response,  is 
attributed  to  the  requirement  under 
§  3418.4  relating  to  how  the  collected 
input  was  considered.  It  is  estimated 
that  it  will  take  24.5  hours  to  review  the 
stakeholder  input  gathered,  23.63  hours 
to  determine  whether  the  priorities  for 
agricultural  research,  extension,  and 
education  activities  conducted  by  the 
institution  need  to  be  adjusted,  and  9.19 
hours  to  write  and  edit  the  annual 
report. 

Classification  ^ 

This  rule  has  been  reviewed  imder 
Executive  Order  1 2866  and  has  been 
determined  to  be  non-significant  as  it 
will  not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
planned  by  another  agency;  will  not 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  the  recipients  thereof;  and  will  not 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in  this 
executive  order.  This  rule  also  will  not 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

Regulatory  Flexibility  Act 

The  Department  certifies  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility 
Act,  Pub.  L.  No.  96-534  (5  U.S.C.  601 
et  seq.).  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required  for 
this  proposed  rule. 

Catalog  of  Federal  Domestic  Assistance 

The  programs  affected  by  this  rule  are 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.203,  Payments 
to  Agricultural  Experiment  Stations 
Under  the  Hatch  Act,  No.  10.205, 
Payments  to  1890  Land-Grant  Colleges 
and  Tuskegee  University,  No.  10.202, 
Cooperative  Forestry  Research.  No. 
10.207,  Animal  Health  and  Disease 
Research,  No.  10.500,  Cooperative 
Extension  Service,  and  No.  10.221, 
Tribal  Colleges  Education  Equity  Grants. 

Paperwork  Reduction  Act 

Under  the  provisions  of  the 
paperwork  Reduction  Act  of  1995,  as 
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Authority:  5  U.^.C.  301:  7  U.S.C. 

7612(c)(2)." 

§3418.1    Definitions. 

As  used  in  th  s  part: 
1862  instituti  m  means  a  college  or 
university  eligille  to  receive  funds 


under  the  Act  of  July  2, 1862  (7  U.S.C. 
301,  etseq.). 

1890  institution  means  a  college  or 
university  eligible  to.receive  funds 
under  the  Act  of  August  30,  1890  (7 
U.S.C.  321,  et  seq.),  including  Tuskegee 
University. 

1994  institution  means  an  institution 
as  defined  in  section  532  of  the  Equity 
in  Educational  Land-Grant  Status  Act  of 
1994  (7  U.S.C.  301  note). 

Formula  funds  means  agricultiiral 
research  funds  provided  to  1862 
institutions  and  agricultiu'al  experiment 
stations  imder  the  Hatch  Act  of  1887  (7 
U.S.C.  361a,  et  seq.);  extension  funds 
provided  to  1862  institutions  under 
sections  3(b)  and  3(c)  of  the  Smith-Lever 
Act  (7  U.S.C.  343(b)  and  (c))  and  section 
208(c)  of  the  District  of  Columbia  Public 
Postsecondary  Education 
Reorganization  Act,  Pub.  L.  93-471; 
agricultural  extension  and  research 
funds  provided  to  1890  institutions 
under  sections  1444  and  1445  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977  (NARETPA)(7  U.S.C.  3221  and 
3222);  education  formula  funds 
provided  to  1994  institutions  under 
section  534(a)  of  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994  (7  U.S.C.  301  note);  research  funds 
provided  to  forestry  schools  under  the 
Mclntire-Stennis  Act  of  1962  (16  U.S.C. 
582a,  et  seq.);  and  animal  health  and 
disease  research  funds  provided  to 
veterinary  schools  and  agricultural 
experiment  stations  under  section  1433 
of  NARETPA  (7  U.S.C.  3195). 

Recipient  institution  means  any  1862 
institution,  1890  institution,  1994 
institution,  or  any  other  institution  that 
receives  formula  funds  from  the 
Department  of  Agriculture. 

Seek  stakeholder  input  means  an 
open,  fair,  and  accessible  process  by 
which  individuals,  groups,  and 
organizations  may  have  a  voice,  and  one 
that  treats  all  with  dignity  and  respect. 

Stakeholder  means  any  person  who 
has  the  opportunity  to  use  or  conduct 
agricultural  research,  extension,  or 
education  activities  of  recipient 
institutions. 

§  341 8.2    Scope  and  Purpose. 

Section  102(c)  of  the  Agricultural 
Research,  Extension,  and  Education 
Reform  Act  of  1998  (7  U.S.C.  7612(c)) 
requires  land-grant  institutions,  as  a 
condition  of  receipt  of  formula  funds,  to 
solicit  and  consider  input  and 
recommendations  from  stakeholders 
concerning  the  use  of  formula  funds. 
This  regulation  implements  this 
requirement  consistently  for  all 
recipient  institutions  that  receive 
formula  funds. 


§3418.3    Applicability. 

To  obtain  formula  funds  after 
September  30, 1999,  each  recipient 
institution  shall  establish  and 
implement  a  process  for  obtaining 
stakeholder  input  on  the  uses  of  formula 
funds  in  accordance  with  this  part. 

§3418.4    Reporting  requirement. 

Each  recipient  institution  shall  report 
to  the  Department  of  Agriculture  by 
October  1  of  each  fiscal  year,  the 
following  information  related  to 
stakeholder  input  and 
reconunendations: 

(a)  Actions  taken  to  seek  stakeholder 
input  that  encourages  their 
participation; 

(b)  A  brief  statement  of  the  process 
used  by  the  recipient  institution  to 
identify  individuals  and  groups  who  are 
stakeholders  and  to  collect  input  from 
them;  and 

(c)  A  statement  of  how  collected  input 
was  considered. 

§  3418.5    Failure  to  comply  and  report. 

Formula  funds  may  be  withheld  and 
redistributed  if  a  recipient  institution 
fails  to  either  comply  with  §  3418.3  or.^ 
report  under  §  3418.4. 

§3418.6    Prohibition. 

A  recipient  institution  shall  not 
require  input  from  stakeholders  as  a 
condition  of  receiving  the  benefits  of,  or 
participating  in,  the  agricultural 
research,  education,  or  extension 
programs  of  the  recipient  institution. 

Done  at  Washington,  DC,  this  31st  day  of 
January,  2000. 

I.  Miley  Gonzalez, 

Under  Secretary,  Research,  Education,  and 

Economics. 

|FR  Doc.  00-2822  Filed  2-7-00:  8:45  am] 

BILUNG  CODE  3410-22-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 

[Docket  No.  99-063-2] 

Tuberculosis  in  Cattle  and  Bison;  State 
Designations;  California, 
Pennsylvania,  and  Puerto  Rico 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  jjUe  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  tuberculosis 
regulations  concerning  the  interstate 
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movement  of  cattle  and  bison  by  raising 
the  designations  of  California, 
Pennsylvania,  and  Puerto  Rico  from 
modified  accredited  States  to 
accredited-free  States.  We  have 
determined  that  California, 
Pennsylvania,  and  Puerto  Rico  meet  the 
criteria  for  designation  as  accredited- 
free  States. 

EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  October  14, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Joseph  VanTiem,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs,  VS,  APHIS,  4700  River  Road 
Unit  43,  Riverdale,  MD  20737-1231; 
(301) 734-7716. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  October 
14,  1999,  and  published  in  the  Federal 
Register  on  October  20,  1999  (64  FR 
56399-56400,  Docket  No.  99-063-1),  we 
amended  the  tuberculosis  regulations  in 
9  CFR  part  77  by  removing  California, 
Pennsylvania,  and  Puerto  Rico  from  the 
list  of  modified  accredited  States  in 
§  77.1  and  adding  them  to  the  list  of 
accredited-free  States  in  that  section. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
December  20,  1999.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Fiulher,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases,  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tuberculosis. 

PART  77— TUBERCULOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  part  77  and 
that  was  published  at  64  FR  56399- 
56400  on  October  20, 1999. 

Authority:  21  U.S.C.  Ill,  114,  114a,  115- 
117,  120,  121,  134b,  and  134f;  7  CFR  2.22. 
2.80,  and  371.2(d). 


Done  in  Washington,  XXL,  this  2iul  day  of 
February  2000. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  00-2779  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  3410-34-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-17] 

Establishment  of  Class  E  Airspace; 
Puerto  Rico,  PR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  errors  in 
the  geographic  coordinates  of  a  final 
rule  that  was  published  in  the  Federal 
Register  on  January  18,  2000,  (65  FR 
2538),  Airspace  Docket  No.  99-ASO-17. 
EFFECTIVE  DATE:  This  correction  is 
effective  February  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  DOCID: 
frl8ja00-6.  Airspace  Docket  No.  99- 
ASO-17,  published  on  January  18,  2000, 
(65  FR  2538),  amended  Class  E  airspace 
at  Puerto  Rico,  PR.  Errors  were 
discovered  in  the  geographic 
coordinates  of  the  San  Juan  Fernando 
Luis  Ribas  Dominicci  Airport,  PR,  and 
in  the  airspace  description.  This  action 
corrects  those  errors. 

Correction  to  Final  Rule 

Accordingly,  piusuant  to  the 
authority  delegated  to  me,  the 
geographic  coordinates  for  San  Juan 
Fernando  Luis  Ribas  Dominicci  Airport, 
PR,  and  the  airspace  description  as 
published  in  the  Federal  Register  on 
January  18,  2000  (65  FR  2538)  (Federal 
Register  Document  DOCID:  frl8ja00-6: 
page  2538,  coliunn  3  and  page  2539, 
column  1),  are  corrected  as  follows: 

§71.71     [Corrected] 

***** 

ASO  PR  E  Puerto  Riro,  PR  [Corrected] 

By  removing  "Lat.  18°27'41"  N,  long. 
66°05'89"  W"  and  substituting  "lat.  18°27'25'' 
N,  long.  66°05'53'  W"  for  the  airport 


coordinates,  and  by  removing  "long.  5°45' 
W"  and  substituting  "long.  65°45'  W"  in  the 
airspace  description. 


Issued  in  College  Park.  Georgia,  on  Januarv 
26.  2000. 

Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  00-2774  Filed  2-7-00;  8:45  am) 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-23] 

Amendment  of  Class  E  Airspace; 
London,  KY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies 
Class  E  airspace  at  London,  KY.  A 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  developed 
for  Manchester  Memorial  Hospital, 
Manchester,  KY.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Groimd  Level 
(AGL)  isneeded  to  accommodate  the 
SIAP  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  Manchester 
Memorial  Hospital. 
EFFECTIVE  DATE:  0901  UTC,  April  20, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  B.  Shelton,  Manager,  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  20636, 
Adanta,  Georgia  30320;  telephone  (404) 
305-5627.  _ 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  17,  1999,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E  airspace 
at  London  KY,  (64  FR  70612).  This 
action  provides  adequate  Class  E 
airspace  for  IFR  operations  at  the 
Manchester  Memorial  Hospital. 
Designations  for  Class  E  airspace 
extending  upward  form  700  feet  or  more 
above  the  surface  are  published  in  FAA 
Order  7400. 9G,  dated  September  1, 
1999,  and  effective  September  16, 1999, 
which  is  incorporated  by  reference  in  14 
CFR  part  71.1.  The  Class  E  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
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jjecting  to  the  proposal 


this 
s  jbmi 
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Interested 

participate  in 

proceeding  by 

comments  on 

No  comments  o 

were  received. 

The  Rule 

This  amendm  ent  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E  airspace  at 
London,  KY,  foi  the  Manchester 
Memorial  Hospi  tal. 

The  FAA  has  determined  that  this 
regulation  only  nvolves  an  established 
body  of  technici  J  regulations  for  which 
frequent  and  roi  itine  amendments  are 
necessary  to  kee  p  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regi  iatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule "  under  DOT 
Regulatory  Folic  ies  and  Procedures  (44 
FR  11034;  Febrtary  26,  1979);  and  (3) 
does  not  warran  i  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  )rocedures  and  air 
navigation,  it  is  ;ertified  that  this  rule 
will  not  have  a  s  ignificant  economic 
impact  on  a  subi  ;tantial  number  of  small 
entities  imder  tt  e  criteria  of  the 
Regulatory  Flexi  bility  Act. 

List  of  Subjects  |n  14  CFR  Part  71 

Airspace,  Incc  rporation  by  Reference, 
Navigation  (air). 

Adoption  of  the  Amendment 


In  consideration 
Federal  Aviation 
amends  14  CFR 


of  the  foregoing,  the 
Administration 
part  71  as  follows: 


PART  71— OESllGNATION  OF  CLASS  A, 
CLASS  B,  CLA^S  C,  CLASS  D  AND 
CLASS  E  AIRSf  ACE  AREAS; 
AIRWAYS;  ROLfTES;  AND  REPORTING 
POINTS 


1 .  The  authori  ty 
part  71  continue  s 

Authority:  49  U 
40120:  EO  10854 
1963  Comp.,  P.  38^ 


citation  for  14  CFR 
to  read  as  follows: 

S.C.  106(g).  40103,40113, 
24  FR  9565,  3  CFR,  1959- 


§71.1    [Amende^] 
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above  the  Surface 


ncorpdration  by  reference  in 
F  ederal  Aviation 
>der  7400. 9G,  Airspace 
Reporting  Points, 
1,  1999,  and  effective 
1699,  is  amended  as 


'^lass  E  Airspace  Areas 
■(  form  700  feet  or  More 
of  the  Earth. 


ASO  KY  E5  London,  KY  [Revised] 

London — Corbin  Airport — Magee  Field,  KY 

(Lat  37°05'14''  N,  long.  84°04'37''  W) 
Manchester  memorial  Hospital,  Manchester, 

KY 
Point  in  Space  Coordinates 

(Lat  37°10'28"  N,  long.  83°46'35'  W) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  with  an 
11-mile  radius  of  London — Corbin — Magee 
Field  and  that  airspace  within  a  6-mile  radius 
of  the  point  in  space  (lat.  37''10'28''  N,  long. 
83°46'35'  W)  serving  Manchester  Memorial 
Hospital,  Manchester,  KY. 


Issued  in  College  Park,  Georgia,  on  )anuary 
20.  2000. 

Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division  Southern 
Region. 

[FR  Doc.  00-2773  Filed  2-7-00;  8:45  amj 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Ooclcet  No.  99-ASO-25] 

Amendment  of  Class  E  Airspace; 
Lexington,  KY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  modifies 
Class  E  airspace  at  Lexington,  KY.  A 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  developed 
for  Saint  Joseph's  Hospital  and  The 
University  of  Kentucky  Medical  Center, 
Lexington,  KY.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAP  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  Saint  Joseph's 
Hospital  and  The  University  of 
Kentucky  Medical  Center. 
EFFECTIVE  DATE:  0901  UTC,  April  20. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

On  December  17,  1999,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E  Airspace 
at  Lexington,  KY  (64  FR  70611).  This 


action  provides  adequate  Class  E 
airspace  for  IFR  operations  at  the  Saint 
Joseph's  Hospital  and  The  University  of 
Kentucky  Medical  Center.  Designations 
for  Class  E  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
and  published  in  FAA  Order  7400.9G, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 
in  this  dociiment  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E  airspace  at 
Lexington,  KY,  for  the  Saint  Joseph's 
Hospital  and  The  University  of 
Kentucky  Medical  Center. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  Is  not  a 
"significant  regtilatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11304;  February  26, 1979);  and  (3) 
Does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routin  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  Reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 
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§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
above  the  Surface  of  the  Earth. 

***** 

ASO  KY  E5    Lexington,  KY  [RevisedJ 

Lexington,  Blue  Grass  Airport,  KY 

(Lat.  38°02'13''N,  long.  84°36'20"W) 
Saint  Joseph's  Hospital  and  The  University  of 
Kentucky  Medical  Center,  Lexington,  KY 
Point  In  Space  Coordinates 

(Lat.  SS'Ol'lS'  N,  long.  84°30'59'  W) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a 
7-mile  radius  of  Blue  Grass  Airport  and  that 
airspace  within  a  6-mile  radius  of  the  point 
in  space  (Lat.  38°01'15''  N,  long.  84°30'  59' 
WJ  serving  Saint  Joseph's  Hospital  and  the 
University  of  Kentucky  Medical  Center, 
Lexington,  KY. 
***** 

Issued  in  College  Park,  Georgia,  on  January 
20,  2000. 

Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division  Southern 
Region 

(FR  Doc.  00-2772  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  4910-13-41 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,  35,  and  602 

[TD  8873] 

RIN  1545-AW78 

New  Technologies  In  Retirement  Plans 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regidations. 

SUMMARY:  This  document  contains 
amendments  to  the  regulations 
governing  certain  notices  and  consents 
required  in  connection  with 
distributions  from  retirement  plans. 
Specifically,  these  regulations  set  forth 
applicable  standards  for  the 
transmission  of  those  notices  and 
consents  through  electronic  media  and 
modify  the  timing  requirements  for 
providing  certain  distribution-related 
notices.  The  regulations  provide 
guidance  to  plan  sponsors  and 
administrators  by  interpreting  the  notice 
and  consent  requirements  in  the  context 
of  the  electronic  administration  of 


retirement  plans.  The  regulations  affect 
retirement  plan  sponsors, 
administrators,  and  participants. 
DATES:  Effective  Date:  These  regulations 
are  effective  January  1,  2001. 

Applicability  Date:  These  regulations 
apply  to  plan  years  beginning  on  or  after 
January  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Livingston  Fernandez,  (202) 
622-6030  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1632.  Responses 
to  this  collection  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  aimual  burden  per 
respondent  and/or  recordkeeper  is  76 
minutes. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 


Background 

This  dociunent  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
parts  1  and  35)  imder  sections  402(f), 
411(a)(ll)  and  3405(e)(10)(B).  The 
regulations  imder  section  3405(e)(10)(B) 
(new  Q/A  d-35  and  d-36  of  section 
35.3405-1),  like  the  regulations  imder 
sections  402(f)  and  411(a)(ll)  are  final 
regulations.  These  regulations  finalize 
proposed  regidations  that  were 
published  as  a  notice  of  proposed 
rulemaking  (REG-1 18662-98)  in  the 
Federal  Register  (63  FR  70071)  on 
December  18, 1998.  A  public  hearing 
was  held  on  the  proposed  regidations  on 
April  15,  1999. 


In  addition  to  the  proposed 
regulations,  the  IRS  and  Treasury  issued 
Notice  99-1  (1999-2  I.R.B.  8),  and 
Announcement  9^-6  (1999-4  I.R.B.  24), 
concerning  the  use  of  electronic  media 
under  retirement  plans.  Notice  99-1 
confirms  that  the  "paperless" 
administration  of  participant 
enrollments,  contribution  elections, 
investment  elections,  beneficiary 
designations  (other  than  designations 
requiring  spousal  consent),  direct 
rollover  elections,  and  certain  other 
transactions  do  not  cause  a  qualified 
plan  to  fail  to  satisfy  the  requirements 
of  section  401(a)  (or  the  requirements 
for  a  qualified  cash  or  deferred 
arrangement  under  section  401  (k)). 
Announcement  99-6  authorizes  \he 
electronic  transmission  of  Form  W-4P. 

The  proposed  regulations.  Notice  99- 
1 ,  and  Announcement  99-6  were  issued 
pursuant  to  section  1510  of  the 
Taxpayer  Relief  Act  of  1997.  That 
section  provides  for  the  Secretary  of  the 
Treasury  to  issue  guidance  designed  to 
interpret  the  notice,  election,  consent, 
disclosure,  time,  and  related 
recordkeeping  requirements  under  the 
Code  and  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA) 
regarding  the  use  of  new  technologies 
by  sponsors  and  administrators  of 
retirement  plans  and  to  clarify  the 
extent  to  which  writing  requirements 
under  the  Code  relating  to  retirement 
plans  permit  paperless  transactions. 
Section  1510  provides  that  the  guidance 
must  protect  participant  and  beneficiary 
rights.  Any  final  regulations  applicable 
to  this  guidance  may  not  be  effective 
until  the  first  plan  year  beginning  at 
least  six  months  after  issuance  as  final 
regulations. 

Explanation  of  ProvisioDS 

General 

Commentators  generally  praised  the 
approach  taken  in  the  proposed 
regulations  of  providing  broad,  flexible 
standards  for  the  transmission  of  certain 
notices  and  consent  required  for 
distributions  through  electronic  media. 
Commentators  stated  that  the  guidelines 
set  forth  in  the  proposed  regulations 
facilitate  the  expemded  use  of  new 
technologies  and  recognize  the 
likelihood  of  future  technological 
advances  in  plan  administration. 
Accordingly,  the  final  regulations  retain 
this  approach  and: 

•  Permit  electronic  delivery  of  the 
notice  of  distribution  options  and  the 
right  to  defer  distribution  under  section 
411(a)(ll),  the  rollover  notice  under 
section  402(f),  and  the  withholding 
notice  under  section  3405(e)(10)(B); 
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commentator  about  electronic  media  are 
adequately  addressed  by  the 
requirement  in  the  regulations  that 
participants  always  have  the  right  to 
request  and  to  receive  a  written  paper 
notice  without  charge. 

Several  commentators  objected  to  the 
requirement  that  participants  be  able  to 
receive  the  notice  on  a  written  paper 
document  upon  request.  These 
commentators  argued  that  simply 
making  written  paper  notices  available 
throu^  an  electronic  medium  (such  as 
a  printing  option  on  an  e-mail  system  or 
a  plan  web  site)  protects  the  interests  of 
participants  in  having  access  to  written 
paper  notices  without  placing  the 
burden  of  providing  written  paper 
notices  on  plan  sponsors  and 
administrators.  However,  the  IRS  and 
Treasury  believe  that  the  right  to  requeSt 
and  to  receive  a  written  paper  notice  is 
an  important  fail-safe  for  paperless  plan 
administration.  The  requirement 
ensures  that  no  participant  is  denied 
ready  access  to  a  usable  copy  of  a 
required  distribution  notice,  and  it 
limits  the  need  for  the  IRS  and  Treasury 
to  regulate  the  manner  in  which  written 
paper  notices  are  made  available 
through  electronic  media.  The  IRS  and 
Treasury  beUeve  that  the  burden  for 
plan  sponsors  and  administrators  to 
maintain  a  process  that  will  generate 
written  paper  notices  upon  request  is 
outweighed  by  the  important  safeguards 
provided  by  the  requirement.  In 
addition,  as  indicated  in  the  preamble  to 
the  proposed  regulations,  the  written 
paper  notice  provided  on  request  need 
not  be  identical  to  the  electronic  notice. 
Therefore,  the  written  paper  notice  can 
be  either  a  printed  version  of  the 
electronic  notice  or  a  separate  notice 
prepared  for  distribution  on  paper.  In 
light  of  these  considerations,  the 
requirement  is  retained  in  the  final 
regulations. 

One  commentator  requested 
clarification  that  the  proposed 
regulations  under  section  3405  would 
permit  the  electronic  delivery  of  the 
annual  notice  described  in  section 
3405(e)(10){B)(i)(III)  (which  is  provided 
to  recipients  of  periodic  payments).  The 
proposed  regulations,  as  written,  apply 
to  that  annual  notice;  however,  the  final 
regulations  make  this  point  expressly. 
One  commentator  asked  that  the 
proposed  regulations  be  amended  to 
provide  for  electronic  withholding 
elections  under  section  3405  in  addition 
to  electronic  transmission  of  notices 
under  section  3405.  It  is  unclear  what, 
if  any,  utility  such  a  change  in  the 
regulations  would  have  in  light  of  the  . 
ability  to  use  electronic  media  for 
transmission  of  Form  W— 4P,  as  set  out 
in  Announcement  99-6.  Therefore,  no 


change  has  been  made  to  the  regulations 
on  this  point. 

2.  Flexibility  for  Timing  Requirement  in 
Providing  Notices 

Commentators  favored  the  provision 
in  the  proposed  regulations  that 
provided  flexibility  with  respect  to  the 
90-day  period  under  sections  402(f)  and 
411(a)(ll)  by  providing  an  alternative 
timing  rule.  Under  this  alternative 
timing  rule,  a  plan  may  give  the  full 
section  402(f)  and  section  411(a)(ll) 
notices  more  than  90  days  before  the 
distribution  and  provide  the  participant 
a  summary  of  the  notice  during  the  90/ 
30-day  period  under  those  sections.  The 
full  notice  is  not  required  to  be  provided 
on  a  regular  periodic  basis  and  may  be 
provided  in  cormection  with  other 
materials  (for  example,  in  the  summary 
plan  description  or  in  a  brochure 
describing  plan  distribution  features), 
but  it  must  be  updated  (and  provided  to 
the  participant)  as  necessary  to  ensure 
accuracy  as  of  the  time  the  summary  is 
given.  The  proposed  regulations  provide 
that  the  summary  notice  must  set  out 
the  principal  provisions  of  the  full 
notice,  must  refer  the  participant  to  the 
most  recent  occasion  on  which  the  full 
notice  was  provided,  and  must  advise 
the  participant  of  the  right  to  request 
and  to  receive  a  copy  of  the  full  notice 
without  charge. 

Several  commentators  interpreted  the 
requirement  in  the  proposed  regulations 
that  the  summary  refer  the  participant  to 
the  most  recent  occasion  on  which  the 
full  notice  was  provided  as  requiring  an 
indication  of  the  precise  date  on  which 
the  participant  was  given  the  full  notice 
and  the  precise  location  of  the  full 
notice  if  it  was  provided  in  a  document 
containing  other  information  (such  as 
the  summary  plan  description).  These 
commentators  argued  that  this 
information  may  vary  on  a  participant- 
by-participant  basis  and  so  imposes  a 
considerable  administrative  biu-den  on 
plan  sponsors  and  administrators. ' 

The  IRS  and  Treasury  did  not  intend 
for  the  proposed  regulations  to  be 
construed  as  requiring  individualized 
information  about  the  full  notice. 
Therefore,  the  final  regulations  clarify, 
first,  that  the  summary  must  refer 
participants  to  the  most  recent  version 
of  the  full  notice.  The  purpose  of  this 
rule  is  to  minimize  confusion  among 
participants  if  more  than  one  version  of 
a  full  notice  has  been  provided  in  the 


'  For  example,  many  plan  sponsors  provide  a 
copy  of  the  summary  plan  description  to  each 
employee  when  the  employee  is  first  hired.  If  the 
full  notice  is  provided  through  the  summary  plan 
description,  the  precise  date  on  which  the  full 
notice  was  last  provided  could  differ  for  each 
participant. 
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past.  In  many  of  those  cases,  this 
reference  could  reasonably  be  made  by 
calendar  year  (for  example,  by  referring 
to  the  1999  version  of  the  section  402(f) 
notice).  If  more  than  one  version  of  a 
distribution  notice  was  provided  in  a 
single  calendar  year,  more  precise 
reference  should  be  made  (for  example, 
by  referring  to  the  May  1999  version  of 
the  section  402(f)  notice).  Reference  to 
the  notice  by  month  or  year  would  not 
be  necessary  if  only  one  version  of  the 
notice  had  been  provided  in  the  past.  If 
the  full  notice  were  constantly  available 
(for  example,  a  notice  that  is  available 
on  a  plan  web  site  and  is  kept  up-to- 
date),  it  would  be  adequate  to  state  that 
fact. 

Additionally,  the  regulations  have 
been  modified  to  provide  that,  in  the 
case  of  a  full  notice  provided  in  a 
document  containing  other  information, 
the  summary  must  identify  that 
document  and  must  provide  a 
reasonable  indication  of  where  the 
notice  may  be  found  in  the  document. 
This  requirement  could  be  satisfied 
through  a  number  of  means,  including 
identification  of  page  number,  section 
heading,  an  index  reference,  the  title  of 
the  notice,  or  any  other  reference  that 
would  feasonably  direct  the  participant 
to  the  notice. 

One  commentator  objected  to  the 
alternative  timing  rule  set  out  in  the 
proposed  regulations.  This  commentator 
argued  that  distribution-related  notices 
should  be  tied  to  a  specific  event  (such 
as  a  participant  request  for  a  distribu- 
tion) and  that  "it  is  inappropriate  to 
provide  a  notice  of  the  notice  when 
using  electronic  or  other  new 
technologies  when  it  is  just  as  easy  to 
provide  the  actual  notice  itself."  The 
IRS  and  Treasury  agree  that  the 
information  contained  in  the  section 
402(f)  and  section  411(a)(ll)  notices 
should  be  provided  to  a  participant  in 
connection  with  the  participant's 
contemplation  of  a  distribution,  but  the 
IRS  and  Treasury  believe  that  providing 
a  summary  of  a  previously  provided 
notice  and  informing  the  participant  of 
the  right  to  request  and  to  receive  the 
full  notice  adequately  protect  the 
interests  of  participants  in  this  regard. 

The  preamble  to  the  proposed 
regulations  includes  an  example  of  a 
summary  section  402(f)  notice  provided 
through  an  automated  telephone  system. 
Many  commentators  raised  questions 
about  this  example.  Several 
commentators  argued  that  the  sample 
sununary  is  too  long  and  complex  to  be 
of  use  in  plan  administration;  others 
argued  that  it  does  not  include  reference 
to  every  potentially  applicable  rule 
concerning  the  taxation  of  plan 
distributions  (for  example,  it  does  not 


refer  to  the  taxation  of  net  unrealized 
appreciation  on  the  distribution  of 
employer  securities).  Commentators  also 
inquired  about  the  legal  status  of  the 
example  because  of  its  placement  in  the 
preamble.  The  example  was  intended 
merely  to  illustrate  a  sununary  notice 
that,  in  the  view  of  the  IRS  and 
Treasiuy,  satisfies  the  requirements  of 
the  proposed  regulations.  It  was  not 
intended  as  a  model  summary  or  as  the 
exclusive  form  for  such  a  summary. 
Although  the  example  is  not  restated  in 
these  final  regulations,  the  IRS  and 
Treasury  are  considering  whether  to 
issue  additional  guidance  providing 
additional  examples  of  summary 
notices.  In  this  regard,  the  IRS  and 
Treasury'  will  solicit  comments  from 
interested  parties  regarding  the 
development  of  those  examples  and  will 
invite  interested  parties  to  submit  draft 
summary  notices  to  assist  in  the 
development  of  that  guidance. 

Consent  Under  Section  411(a)(ll) 

Consistent  with  the  proposed 
regulations,  the  final  regulations 
provide  that,  in  general,  a  plan  may 
receive  a  participant's  consent  either  on 
a  written  paper  document  or  through  an 
electronic  medium  reasonably 
accessible  to  the  participant.  As  in  the 
case  of  participant  notices,  the 
regulations  generally  do  not  categorize 
particular  electronic  media  as  eidier 
permissible  or  impermissible  for  this 
piupose  and  do  not  prescribe  detailed, 
media-specific  rules.  The  standards  are 
intended  to  parallel  the  key  attributes  of 
participant  consent  provided  on  written 
paper  documents  without  imposing 
more  stringent  requirements  on 
electronic  consents.  The  proposed 
regulations  provide  that  participant 
consent  transmitted  through  an 
electronic  medium  must  be  given  under 
a  system  that  is  reasonably  designed  to 
preclude  an  individual  other  than  the 
participant  from  giving  the  consent  and 
that  provides  the  participant  a 
reasonable  opportunity  to  review  and  to 
confirm,  modify,  or  rescind  the  terms  of 
the  distribution  before  the  consent  to 
the  distribution  becomes  effective. 
Comments  on  this  portion  of  the 
proposed  regulations  were  generally 
favorable,  and  no  change  has  been  made 
in  the  final  regulations. 

One  commentator,  however,  objected 
outright  to  the  use  of  electronic  media 
for  the  transmission  of  participant 
consent  and  argued  that,  at  a  minimum, 
such  consent  "should  not  be  effective 
until  after  a  written  confirmation  is 
received  and  the  participant  has  a 
specified  amount  of  time  to  revoke  it." 
This  commentator  also  argued  that  the 
final  regulations  should  prohibit  the  use 


of  automated  telephone  systems  to 
provide  distribution-related  notices  and 
to  receive  participant  consent  unless  an 
automatic,  mandator}'  written 
confirmation  of  the  participant's 
election  of  a  distribution  option  is 
required  along  with  a  seven-day  right  of 
revocation.  The  IRS  and  Treasury 
concluded  that  it  is  not  advisable  to 
impose  new  revocation  rules  based  on 
the  medium  through  which  a 
participant  consents  to  a  distribution. 
Both  the  proposed  regulations  and  the 
final  regulations  require  that  the  terms 
of  any  consent  made  through  an 
electronic  medium  be  confirmed  to  the 
participant.  Additionally,  the  IRS  and 
Treasury  do  not  believe  that  a  right  of 
revocation  for  a  defined  period  after 
consent  is  given  is  more  necessary  or 
appropriate  in  the  case  of  consent  made 
tbrough  an  electronic  medium,  than  it  is 
in  the  case  of  consent  made  through  a 
written  paper  document.  More 
generally,  the  IRS  and  Treasiuy  do  not 
believe  that  the  use  of  electronic  media 
is  improper  or  inappropriate  for  the 
transmission  of  a  participant's  consent 
under  section  411(a)(ll).  If  the 
requirements  of  the  regulations  are 
satisfied,  consent  provided  in  that 
manner  should  reflect  the  considered 
wishes  of  the  participant  as  reliably  as 
a  consent  provided  through  a  written 
paper  document. 

Changes  to  the  Examples  in  the 
Regulations 

Several  commentators  expressed 
concern  about  details  in  the  examples 
illustrating  the  proposed  regulations  for 
distribution  notices  and  consent.  One  of 
the  concerns  involved  the  statement  in 
the  examples  that  a  participant  who 
wished  to  change  a  PIN  electronically 
would  be  unable  to  proceed  with  a 
distribution  transaction  until  the  plan 
sent  a  confirmation  of  the  change  to  the 
participant.  Commentators  stated  that 
the  electronic  systems  maintained  by 
plan  sponsors  and  administrators  use  an 
array  of  security  features  to  ensure 
participant  identity,  some  of  which 
might  permit  an  electronic  transaction 
to  proceed  after  a  PIN  change.  Although 
the  prohibition  on  proceeding  with  an 
electronic  transaction  after  a  PIN  change 
was  intended  only  to  illustrate  a 
commonly  used  system  and  not  as  a 
substantive  requirement,  the  final 
regulations  omit  the  statement  ft'om  the 
examples  for  the  sake  of  clarity.  Of 
course,  the  examples  in  the  final 
regulations  presuppose  that  plan 
sponsors  and  administrators  maintain 
adequate  measures  to  ensixre  participant 
identity  when  a  PIN  is  changed. 
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section  72{p),  nondiscrimination  safe- 
harbor  notices  under  sections  401(k)(12) 
and  401(m)(ll),  notices  under  section 
204(h)  of  ERISA,  and  distribution 
notices,  elections,  and  spousal  consents 
governed  by  sections  401(a)(ll)  and 
section  417. 

The  IRS  and  Treasury  are  actively 
considering  comments  submitted  on 
regulations  proposed  under  section 
72(p)  and  expect  to  issue  additional 
guidance  under  that  section.  It  is 
anticipated  that  any  guidance  on  the  use 
of  electronic  media  in  connection  with 
plan  locuis  would  be  issued  in 
connection  with  that  additional 
guidance.  As  the  IRS  and  Treasury  have 
noted  in  the  past,  notices  under  sections 
401(k)(12)  and  401(m)(ll)  and  ERISA 
section  204(h)  present  legal  issues 
distinct  from  those  presented  by  notices 
under  sections  402(f),  411(a){ll),  and 
3405{e)(10)(B).  NoUce  2000-3  (2000-4 

I.R.B. )  provides  that,  pending 

further  guidance,  notices  under  sections 
401(k){12)  and  401(ra)(ll)  may  be 
issued  through  electronic  media  if 
standards  set  forth  in  Notice  2000-3 
which  are  similar  to  those  applicable  to 
notices  under  these  regulations,  are 
satisfied.  Because  of  the  unique 
considerations  applicable  to  notices 
under  ERISA  section  204(h).  guidance 
with  respect  to  the  use  of  electronic 
media  in  connection  with  section  204(h) 
notices  is  not  being  issued  at  this  time. 

Finally,  regarding  notices,  elections, 
and  spousal  consents  governed  by 
sections  401(a)(ll)  and  section  417,  the 
IRS  and  Treasury  note  that  the  statutory 
requirement  that  spousal  consent  be 
witnessed  either  by  a  notary  public  or 
a  plan  representative  appears  to 
presuppose  that  a  spouse  be  in  the 
physical  presence  of  the  notary  public 
or  the  plan  representative  at  the  time 
consent  is  given.  This  appears  to  place 
significant  limitations  on  the  utility  of 
electronic  media  in  effecting  spousal 
consent. 2  Thus,  it  is  unclear  what 
guidance  the  IRS  and  Treasury  could 
issue  that  would  meaningfully  facilitate 
paperless  distributions  in  the  case  of 
plans  subject  to  sections  401(a)(ll)  an'^ 
417. 

Reliance  ^ 

Plan  sponsors  and  administrators  may 
rely  on  these  final  regulations  for 
guidance  for  distributions  made  prior  to 
the  effective  date. 


^  One  commentator  suggested  that  electronic 
transmission  of  spousal  consent  be  permitted  if  the 
.plan  has  "reasonable  certainty  that  the  spouse  has 
consented."  That  suggested  standard  appears  to  fall 
far  short  of  the  witnessing  requirement  specifically 
set  forth  in  the  statute. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  impact  analysis  is  not 
required.  It  is  hereby  certified  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  fact  that  the 
regulations  provide  paperless 
alternatives  to  notices  that  otherwise 
must  be  sent  as  written  paper 
documents.  It  is  anticipated  that  most 
small  businesses  affected  by  these 
regulations  will  be  sponsors  of 
retirement  plans.  Since  these  notices  are 
provided  only  upon  distributions  and 
since,  in  the  case  of  a  small  plan,  there 
will  be  relatively  few  distributions  per 
year,  small  plans  that  implement  a 
paperless  system  for  delivering  these 
notices  will  likely  contract  for  them  as 
part  of  a  paperless  system  for 
distributions  offered  by  outside  vendors. 
The  paperless  defivery  of  the  notices 
will  not  add  more  than  a  minor 
increment  to  the  cost  of  these 
distribution  systems  or  the  plan  sponsor 
will  continue  to  use  a  paper-based 
system.  Accordingly,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the  Code, 
the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Catherine  Livingston 
Fernandez,  Office  of  the  Associate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations),  IRS.  However,  personnel 
from  other  offices  of  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  35 

Employment  taxes.  Income  taxes. 
Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  parts  1,  35,  and 
602  are  amended  as  follows: 
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PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.402(f)-l  is  amended 
by: 

1.  Revising  Q&A-2. 

2.  Adding  Q&A-5  and  Q&A-6. 
The  revision  and  additions  read  as 

follows: 

§  1 .402(0—1     Required  explanation  of 
eligible  rollover  distributions;  questions 
and  answers. 

***** 

Q-2:  When  must  the  plan 
administrator  provide  the  section  402(f) 
notice  to  a  distributee? 

A-2:  The  plan  administrator  must 
provide  the  section  402(f)  notice  to  a 
distributee  at  a  time  that  satisfies  either 
paragraph  (a)  or  (b)  of  this  Q&A-2. 

(a)  This  paragraph  (a)  is  satisfied  if  the 
plan  administrator  provides  a 
distributee  with  the  section  402(f)  notice 
no  less  than  30  days  and  no  more  than 
90  days  before  the  date  of  a  distribution. 
However,  if  the  distributee,  after  having 
received  the  section  402(f)  notice, 
affirmatively  elects  a  distribution,  a  plan 
will  not  fail  to  satisfy  section  402(f) 
merely  because  the  distribution  is  made 
less  than  30  days  after  the  section  402(f) 
notice  was  provided  to  the  distributee, 
provided  the  plan  administrator  clearly 
indicates  to  the  distributee  that  the 
distributee  has  a  right  to  consider  the 
decision  of  whether  or  not  to  elect  a 
direct  rollover  for  at  least  30  days  after 
the  notice  is  provided.  The  plan 
administrator  may  use  any  method  to 
inform  the  distributee  of  the  relevant 
time  period,  provided  that  the  method 
is  reasonably  designed  to  attract  the 
attention  of  the  distributee.  For 
example,  this  information  could  be 
either  provided  in  the  section  402(f)  «- 
notice  or  stated  in  a  separate  document 
(e.g.,  attached  to  the  election  form)  that 
is  provided  at  the  same  time  as  the 
notice.  For  piuposes  of  satisfying  the 
requirement  in  the  first  sentence  of 
paragraph  (a)  of  this  Q&A-2,  the  plan 
administrator  may  substitute  the 
annuity  starting  date,  within  the 
meaning  of  §  1.401  (a)-20,  Q&A-IO,  for 
the  date  of  the  distribution. 

(b)  This  paragraph  (b)  is  satisfied  if 
the  plan  administrator — 

(1)  Provides  a  distributee  with  the 
section  402(f)  notice; 

(2)  Provides  the  distributee  with  a 
summary  of  the  section  402(f)  notice 
within  the  time  period  described  in 
paragraph  (a)  of  this  Q&A-2;  and 

(3)  If  the  distributee  so  requests  after 
receiving  the  summary  described  in 


paragraph  (b)(2)  of  this  QScA-2,  provides 
the  section  402(f)  notice  to  the 
distributee  without  charge  and  no  less 
than  30  days  before  the  date  of  a 
distribution  (or  the  aimuity  starting 
date),  subject  to  the  rules  for  the 
distributee's  waiver  of  that  30-day 
period.  The  summary  described  in 
paragraph  (b)(2)  of  this  Q&A-2  must  set 
forth  a  summary  of  the  principal 
provisions  of  the  section  402(f)  notice, 
must  refer  the  distributee  to  the  most 
recent  version  of  the  section  402(0 
notice  (and,  in  the  case  of  a  notice 
provided  in  any  document  containing 
information  in  addition  to  the  notice, 
must  identify  that  docxunent  and  must 
provide  a  reasonable  indication  of 
where  the  notice  may  be  found  in  that 
document,  such  as  by  index  reference  or 
by  section  heading),  and  must  advise 
the  distributee  that,  upon  request,  a 
copy  of  the  section  402(f)  notice  will  be 
provided  without  charge. 
***** 

Q-5:  Will  the  requirements  of  section 
402(f)  be  satisfied  if  a  plan  administrator 
provides  a  distributee  with  the  section 
402(f)  notice  or  the  summary  of  the 
notice  described  in  paragraph  (b)(2)  of 
Q&A-2  of  this  section  other  than 
through  a  written  paper  document? 

A-5:  A  plan  administrator  may 
provide  a  distributee  with  the  section 
402(f)  notice  or  the  summary  of  that 
notice  described  in  paragraph  (b)(2)  of 
Q&A-2  of  this  section  either  on  a 
written  paper  document  or  through  an 
electronic  medium  reasonably 
accessible  to  the  distributee.  A  notice  or 
summary  provided  through  an 
electronic  medium  must  be  provided 
under  a  system  that  satisfies  the 
following  requirements: 

(a)  The  system  must  be  reasonabfy 
designed  to  provide  the  notice  or 
summary  in  a  maiuier  no  less 
understandable  to  the  distributee  than  a 
written  paper  document. 

(b)  At  the  time  the  notice  or  summary 
is  provided,  the  distributee  must  be 
advised  that  the  distributee  may  request 
and  receive  the  notice  on  a  written 
paper  document  at  no  charge,  and,  upon 
request,  that  document  must  be 
provided  to  the  distributee  at  no  charge. 

Q-6:  Are  there  examples  that 
illustrate  the  provisions  of  Q&A-2  and 
Q&A-5  of  this  section? 

A-6:  The  following  examples 
illustrate  the  provisions  of  Q&A-2  and 
Q&A-5  of  this  section: 

Example  1.  (i)  A  qualified  plan  (Plan  A) 
permits  participants  to  request  distributions 
by  e-mail.  Under  Plan  A's  system  for  such 
transactions,  a  participant  must  enter  his  or 
her  account  number  and  personal 
identification  number  (PIN):  this  information 
must  match  that  in  Plan  As  recjords  in  order 


for  the  transaction  to  proceed.  If  a  participant 
requests  a  distribution  from  Plan  A  by  e-mail 
and  the  distribution  is  an  eligible  rollover 
distribution,  the  plan  administrator  provides 
the  participant  with  a  section  402(f)  notice  by 
e-mail.  The  plan  administrator  also  advises 
the  participant  that  he  or  she  may  request  the 
section  402(f)  notice  on  a  written  paper 
document  and  that,  if  the  participant  requests 
the  notice  on  a  written  paper  document,  it 
will  be  provided  at  no  charge.  To  proceed 
with  the  distribution  by  e-mail,  the 
participant  must  acknowledge  receipt, 
review,  and  comprehension  of  the  section 
402(f)  notice. 

(ii)  In  Example  7.  Plan  A  does  not  fail  to 
satisfy  the  notice  requirement  of  section 
402(f)  merely  because  the  notice  is  provided 
to  the  participant  other  than  through  a 
written  paper  document. 

Example  2.  (i)  A  qualified  plan  (Plan  B) 
permits  participants  to  request  distributions 
through  the  Plan  B  web  site  (Internet  or 
intranet).  Under  Plan  B's  system  for  such 
transactions,  a  participant  must  enter  his  or 
her  account  number  and  personal 
identification  number  (PIN);  this  information 
must  match  that  in  Plan  B's  records  in  order 
for  the  transaction  to  proceed.  A  participant 
may  request  a  distribution  from  Plan  B  by 
following  the  applicable  instructions  on  the 
Plan  B  web  site.  After  the  participant  has 
requested  a  distribution  that  is  an  eligible 
rollover  distribution,  the  participant  is 
automatically  shown  a  page  on  the  web  site 
containing  a  section  402(0  notice.  Although 
this  page  of  the  web  site  may  be  printed,  the 
page  also  advises  the  participant  that  he  or 
she  may  request  the  section  402(f)  notice  on 
a  written  paper  document  by  calling  a 
telephone  number  indicated  on  the  web  page 
and  that,  if  the  participant  requests  the  notice 
on  a  written  paper  document,  it  will  be 
provided  at  no  charge.  To  proceed  with  the 
distribution  by  e-mail,  the  participant  must 
acknowledge  receipt,  review,  and 
comprehension  of  the  section  402(f)  notice, 
(ii)  In  this  Example  2.  Plan  B  does  not  fail 
to  .satisfy  the  notice  requirement  of  section 
402(f)  merely  because  the  notice  is  provided 
to  the  participant  other  than  through  a 
written  paper  document. 

Example  3.  (i)  A  qualified  plan  (Plan  C) 
permits  participants  to  request  distributions 
through  Plan  C's  automated  telephone 
system.  Under  Plan  C's  system  for  such 
transactions,  a  participant  must  enter  his  or 
her  account  number  and  personal 
identification  number  (PIN);  this  information 
must  match  that  in  Plan  C's  records  in  order 
for  the  transaction  to  proceed.  Plan  C 
provides  the  section  402(f)  notice  in  the 
summary  plan  description,  the  most  recent 
version  of  which  was  distributed  to 
participants  in  1997.  A  participant  may 
request  a  distribution  from  Plan  C  by 
following  the  applicable  instructions  on  the 
automated  telephone  system.  In  1999,  a 
participant,  using  Plan  C's  automated 
telephone  system,  requests  a  distribution  that 
is  an  eligible  rollover  distribution.  The 
automated  telephone  system  refers  the 
participant  to  the  most  recent  version  of  the 
section  402(f)  notice  which  was  provided  in 
the  summary  plan  description,  informs  the 
participant  where  the  section  402(f)  notice 
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3.  Adding  paragraphs  (f)  and  (g). 
The  revisions  and  additions  read  as 
follows: 

§  1 .41 1  (a>-1 1     Restriction  and  valuation  of 
distributions. 

***** 

(c)  *  *  * 

(2)  Consent,  (i)  No  consent  is  valid 
unless  the  participant  has  received  a 
general  description  of  the  material 
feattues  of  the  optional  forms  of  benefit 
available  under  the  plan.  In  addition,  so 
long  as  a  benefit  is  immediately 
distributable,  a  participant  must  be 
informed  of  the  right,  if  any,  to  defer 
receipt  of  the  distribution.  Furthermore, 
consent  is  not  valid  if  a  significant 
detriment  is  imposed  under  the  plan  on 
any  participant  who  does  not  consent  to 
a  distribution.  Whether  or  not  a 
significant  detriment  is  imposed  shall 
be  determined  by  the  Conunissioner  by 
examining  the  particular  facts  and 
circumstances. 
***** 

(iii)  A  plan  must  provide  a  participant 
with  notice  of  the  rights  specified  in  this 
paragraph  (c)(2)  at  a  time  that  satisfies 
either  paragraph  (c)(2)(iii)(A)  or  (B)  of 
this  section: 

(A)  This  paragraph  (c)(2)(iii)(A)  is 
satisfied  if  the  plan  provides  a 
participant  with  notice  of  the  rights 
specified  in  this  paragraph  (c)(2)  no  less 
than  30  days  and  no  more  than  90  days 
before  the  date  the  distribution 
commences.  However,  if  the  participant, 
after  having  received  this  notice, 
affirmatively  elects  a  distribution,  a  plan 
will  not  fail  to  satisfy  the  consent 
requirement  of  section  411(a)(ll)  merely 
because  the  distribution  commences 
less  than  30  days  after  the  notice  was 
provided  to  the  participant,  provided 
the  plan  administrator  clearly  indicates 
to  the  participant  that  the  participant 
has  a  right  to  at  least  30  days  to  consider 
whether  to  consent  to  the  distribution. 

(B)  This  paragraph  (c)(2)(iii)(B)  is 
satisfied  if  the  plan — 

(i)  Provides  the  participant  with 
notice  of  the  rights  specified  in  this 
paragraph  (c)(2); 

(2)  Provides  the  participant  with  a 
summary  of  the  notice  within  the  time 
period  described  in  paragraph 
(c)(2){iii)(A)  of  this  section;  and 

[3]  If  the  participant  so  requests  after 
receiving  the  summary  described  in 
paragraph  (c)(2)(iii)(B)(2)  of  this  section, 
provides  the  notice  to  the  participant 
without  charge  and  no  less  than  30  days 
before  the  date  the  distribution 
commences,  subject  to  the  rules  for  the 
participant's  waiver  of  that  30-day 
period.  The  siunmary  described  in 
paragraph  (c)(2)(iii)(B)(2)  of  this  section 
must  advise  the  participant  of  the  right, 


if  any,  to  defer  receipt  of  the 
distribution,  must  set  forth  a  summary 
of  the  distribution  options  under  the 
plan,  must  refer  the  participant  to  the 
most  recent  version  of  the  notice  (and, 
in  the  case  of  a  notice  provided  in  any 
document  containing  information  in 
addition  to  the  notice,  must  identify  that 
dociunent  and  must  provide  a 
reasonable  indication  of  where  the 
notice  may  be  foimd  in  that  document, 
such  as  by  index  reference  or  by  section 
heading),  and  must  advise  the 
participant  that,  upon  request,  a  copy  of 
the  notice  will  be  provided  without 
charge. 
***** 

(f)  Medium  for  notice  and  consent — 
(1)  Notice.  The  notice  of  a  participant's 
rights  described  in  paragraph  (c)(2)  of 
this  section  or  the  summary  of  that 
notice  described  in  paragraph 
(c)(2)(iii)(B)(2)  of  this  section  may  be 
provided  either  on  a  written  paper 
document  or  through  an  electronic 
mediuiti  reasonably  accessible  to  the 
participant.  A  notide  or  summary 
provided  through  an  electronic  medium 
must  be  provided  under  a  system  that 
satisfies  the  following  requirements: 

(i)  The  system  must  be  reasonably 
designed  to  provide  the  notice  or 
summary  in  a  manner  no  less  ^ 

tuiderstandable  to  the  participant  than  a 
written  paper  document. 

(ii)  At  the  time  the  notice  or  summary 
is  provided,  the  participant  must  be 
advised  that  he  or  she  may  request  and 
receive  the  notice  on  a  written  paper 
document  at  no  charge,  and,  upon 
request,  that  docimient  must  be 
provided  to  the  participant  at  no  charge. 

(2)  Consent.  The  consent  described  in 
paragraphs  (c)(2)  and  (3)  of  this  section 
may  be  given  either  on  a  written  paper 
document  or  through  an  electronic 
medium  reasonably  accessible  to  the 
participant.  A  consent  given  through  an 
electronic  medium  must  be  given  under 
a  system  that  satisfies  the  following 
requirements: 

(i)  The  system  must  be  reasonably 
designed  to  preclude  any  individual 
other  than  the  participant  from  giving 
the  consent. 

(ii)  The  system  must  provide  the 
participant  with  a  reasonable 
opportunity  to  review  and  to  confirm, 
modify,  or  rescind  the  terms  of  the 
distribution  before  the  consent  to  the 
distribution  becomes  effective. 

(iii)  The  system  must  provide  the 
participant,  within  a  reasonable  time 
after  the  consent  is  given,  a 
confirmation  of  the  terms  (including  the 
form)  of  the  distribution  either  on  a 
written  paper  document  or  through  an 
electronic  medium  under  a  system  that 
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satisfies  the  requirements  of  paragraph 
(f)(1)  of  this  section. 

(g)  Examples.  The  provisions  of 
paragraph  (f)  of  this  section  are 
illustrated  by  the  following  examples: 

Example  1.  (i)  A  qualified  plan  (Plan  A) 
permits  participants  to  request  distributions 
by  e-mail.  Under  Plan  A's  system  for  such 
transactions,  a  participant  must  enter  his  or 
her  account  number  and  personal 
identification  number  (PIN);  this  information 
must  match  that  in  Plan  A's  records  in  order 
for  the  transaction  to  proceed.  If  a  participant 
requests  a  distribution  from  Plan  A  by  e-mail, 
the  plan  administrator  provides  the 
participant  with  a  section  4y(a)(ll)  notice 
by  e-mail.  The  plan  administrator  also 
advises  the  participant  by  e-mail  that  he  or 
she  may  request  the  section  411(a](ll)  notice 
on  a  written  paper  document  and  that,  if  the 
participant  requests  the  notice  on  a  written 
paper  document,  it  will  be  provided  at  no 
charge.  To  proceed  with  the  distribution  by 
e-mail,  the  participant  must  acknowledge 
receipt,  review,  and  comprehension  of  the 
section  411(a)(ll)  notice  and  must  consent  to 
the  distribution  within  the  time  required 
under  section  411(a)(ll).  Within  a  reasonable 
time  after  the  participant's  consent  bv  e-mail, 
the  plan  administrator,  by  e-mail,  sends 
confirmation  of  the  terms  (including  the 
form)  of  the  distribution  to  the  participant 
and  advises  the  participant  that  he  or  she 
may  request  the  confirmation  on  a  written 
paper  document  that  will  be  provided  at  no 
charge. 

(ii)  In  this  Example  1.  Plan  A  does  not  fail 
to  satisfy  the  notice  or  consent  requirement 
of  section  411(a)(ll)  merely  because  the 
notice  and  consent  are  provided  other  than 
through  MTitten  paper  documents. 

Example  2.  (i)  Same  facts  as  Example  1. 
except  that,  instead  of  sending  a  confirmation 
of  the  distribution  by  e-mail,  the  plan 
administrator,  within  a  reasonable  time  after 
the  participant's  consent,  sends  the 
participant  an  account  statement  for  the 
period  that  includes  information  reflecting 
the  terms  of  the  distribution. 

(ii)  In  this  Example  2,  Plan  A  does  not  fail 
to  satisfy  the  consent  requirement  of  section 
411(a)(ll)  merely  because  the  consent  is 
provided  other  than  through  a  written  paper 
document. 

Example  3.  (i)  A  qualified  plan  (Plan  B) 
permits  participants  to  request  distributions 
through  the  Plan  B  web  site  (Internet  or 
intranet).  Under  Plan  B's  system  for  such 
transactions,  a  participant  must  #nter  his  or 
her  account  number  and  personal 
identification  number  (PD>I);  this  information 
must  match  that  in  Plan  B's  records  in  order 
for  the  transaction  to  proceed.  A  participant 
may  request  a  distribution  from  Plan  B  by 
following  the  applicable  instructions  on  the 
Plan  B  web  site.  After  the  participant  has 
requested  a  distribution,  the  participant  is 
automatically  shown  a  page  on  the  web  site 
containing  a  section  411(a)(ll)  notice. 
Although  this  page  of  the  web  site  may  be 
printed,  the  page  also  advises  the  participant 
that  he  or  she  may  request  the  section 
411(a)(ll)  notice  on  a  written  paper 
document  by  calling  a  telephone  number 
indicated  on  the  web  page  and  that,  if  the 


participant  requests  the  notice  on  a  written 
paper  document,  it  will  be  provided  at  no 
charge.  To  proceed  with  the  distribution  by 
e-mail,  the  participant  must  acknowledge 
receipt,  review,  and  comprehension  of  the 
section  411(a)(ll)  notice  and  must  consent  to 
the  distribution  within  the  time  required 
under  section  411(a)(ll).  The  web  site 
requires  the  participant  to  review  and 
confirm  the  terms  (including  the  form)  of  the 
distribution  before  the  transaction  is 
completed.  After  the  participant  has  given 
consent  via  e-mail,  the  Plan  B  web  site 
confirms  the  distribution  to  the  participant 
and  advises  the  participant  that  he  or  she 
may  request  the  confirmation  on  a  written 
paper  document  that  will  be  provided  at  no 
charge. 

(ii)  In  this  Example  3.  Plan  B  does  not  fail 
to  satisfy  the  notice  or  consent  requirement 
of  section  411(a)(ll)  merely  because  the 
notice  and  consent  are  provided  other  than 
through  written  paper  documents. 

Example  4.  (i)  A  qualified  plan  (Plan  C) 
permits  participants  to  request  distributions 
through  Plan  C's  automated  telephone 
system.  Under  Plan  C's  system  for  such 
transactions,  a  participant  must  enter  his  or 
her  account  number  and  personal 
identification  number  (PIN);  this  informaUon 
must  match  that  in  Plan  C's  records  in  order 
for  the  transaction  to  proceed.  Plan  C 
provides  only  the  following  distribution 
options:  a  lump  sum  and  annual  installments 
over  5,  10,  or  20  years.  A  participant  may 
request  a  distribution  from  Plan  C  by 
following  the  applicable  instructions  on  the 
automated  telephone  system.  After  the 
participant  has  requested  a  distribution,  the 
automated  telephone  system  reads  the 
section  411(a)(ll)  notice  to  the  participant. 
The  automated  telephone  system  also  advises 
the  participant  that  he  or  she  may  request  the 
notice  on  a  written  paper  document  and  that, 
if  the  participant  requests  the  notice  on  a 
written  paper  document,  it  will  be  provided 
at  no  charge.  Before  proceeding  with  the 
distribution  transaction,  the  participant  must 
acknowledge  receipt,  review,  and 
comprehension  of  the  section  411(a)(ll) 
notice  and  must  consent  to  the  distribution 
within  the  time  required  under  section 
411(a)(ll).  The  automated  telephone  system 
requires  the  participant  to  review  and 
confirm  the  terms  (including  the  form)  of  the 
distribution  before  the  transaction  is 
completed.  After  the  participant  has  given 
consent,  the  automated  telephone  system 
confirms  the  distribution  to  the  participant 
and  advises  the  participant  that  he  or  she 
may  request  the  confirmation  on  a  written 
paper  document  that  will  be  provided  at  no 
charge.  Because  Plan  C  has  relatively  few  and 
simple  distribution  options,  the  provision  of 
the  section  411(a)(ll)  notice  over  the 
automated  telephone  system  is  no  less 
understandable  to  the  participant  than  a 
written  paper  notice. 

(ii)  In  this  Example  4,  Plan  C  does  not  fail 
to  satisfy  the  notice  or  consent  requirement 
of  section  411(a)(ll)  merely  because  the 
notice  and  consent  are  provided  other  than 
through  written  paper  documents. 

Example  5.  (i)  Same  facts  as  Example  4, 
except  that,  pursuant  to  Plan  C's  system  for 
processing  such  transactions,  a  participant 


who  so  requests  is  transferred  to  a  customer 
service  representative  whose  conversation 
with  the  participant  is  recorded.  The 
customer  service  representative  provides  the 
section  411(a)(ll)  notice  from  a  prepared  text 
and  processes  the  participant's  distribution 
in  accordance  with  predetermined 
instructions  of  the  plan  administrator. 

(ii)  In  this  Example  5,  Plan  C  does  not  fail 
to  satisfy  the  notice  or  consent  requirement 
of  section  411(a)(ll)  merely  because  the 
notice  and  consent  are  provided  other  than 
through  wxitten  paper  documents. 

Example  6.  (i)  Same  facts  as  Example  1. 
except  that  Participant  D  requested  a 
distribution  by  e-mail,  then  terminated 
employment  and,  following  the  termination, 
no  longer  has  access  to  e-mail. 

(ii)  In  this  Example  6.  Plan  A  does  not 
satisfy  the  notice  or  consent  requirement  of 
section  411(a)(ll)  because  the  electronic 
medium  through  which  the  notice  is 
provided  is  not  reasonably  accessible  to 
Participant  D.  Plan  A  must  provide 
Participant  D  the  section  411(a)(ll)  notice  in 
a  written  paper  document  or  by  an  electronic 
means  that  is  reasonably  accessible  to 
Participant  D. 

Par.  4.  The  heading  for  part  35  is 
revised  to  read  as  follows: 

PART  35— EMPLOYMENT  TAX  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE  REGULATIONS  UNDER  THE 
TAX  EQUITY  AND  RSCAL 
RESPONSIBILITY  ACT  OF  1962 

Par.  5.  The  authority  citation  for  part 
35  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  6047(e),  7805;  68A 
Stat.  917:  96  Stat.  625;  Public  Law  97-248  (96 
Stat.  623). 

Section  35.3405-1  also  issued  under  26 
U.S.C.  3405(e)(10)(B)(iii). 

Section  35.3405-lT  also  issued  under  26 
U.S.C.  3405(e)(10)(B)(iii). 

Par.  6.  Redesignate  §  35.3405-lT  and 
revise  the  heading  to  read  as  follows: 

§35.3405-11    Questions  and  answers 
relating  to  withholding  on  pensions, 
annuities,  and  certain  other  deferred 
Income  (temporary  regulations). 

***** 

Par.  7.  A  new  §  35.3405-1  is  added  to 
read  as  follows: 

§  35.3405-1    Questions  and  answers 
relating  to  withholding  on  pensions.  ^ 

annuities,  and  certain  other  deferred 
income. 

The  following  questions  and  answers 
relate  to  withholding  on  pensions, 
annuities,  and  other  deferred  income 
under  section  3405  of  the  Internal 
Revenue  Code  of  1986.  as  added  by 
section  334  of  (he  Tax  Equity  and  Fiscal 
Responsibility  Tax  Act  of  1982  (Public 
Law  97-248)  "(TEFRA). 

a-1  through  d-34  (Reserved]  For 
further  guidance,  see  §  35.3405-lT. 
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d-35.  Q.  Th  rough  what  medium  may 
a  payor  pmvii  'e  the  notice  required 
under  section  3405  to  a  payee? 

A.  A  payor  i  nay  provide  the  notice 
required  unde  r  section  3405  (including 
the  abbreviate  d  notice  described  in  d-27 
and  the  annua  1  notice  described  in  d— 
31)  to  a  payee  either  on  a  written  paper 
document  or  t  irough  an  electronic 
mediiun  reaso  nably  accessible  to  the 
payee.  A  notic  e  provided  through  an 
electronic  me(  liiun  must  be  provided 
under  a  system  that  satisfies  the 
following  requirements: 

(a)  The  systi  im  must  be  reasonably 
designed  to  provide  the  notice  in  a 
manner  no  le^s  understandable  to  the 
payee  than  a  \/^tten  paper  dociunent. 

(b)  At  the  tipe  the  notice  is  provided, 
be  advised  that  the 

uest  and  receive  the 
tten  paper  document  at 
,  upon  request,  that 
it  be  provided  to  the 
arge. 
d-36.  Q.  Arh  there  examples  that 
illustrate  the  provisions  of  d-35  of  this 
section? 

A.  The  proiiisions  of  d-35  of  this 
section  are  ill  istrated  by  the  following 
examples: 


the  payee  mu: 
payee  may 
notice  on  a 
no  charge,  ani 
dociunent  m 
payee  at  no 


fl 


Plan 


Example  1.  (i 
compensation 
participants  to 
mail.  Under    " 
transactions,  a 
her  account 
identification 
must  match  tha 
for  the  transact)  on 
administrator  is 
requests  a  distri 
the  plan  adm 
participant  wi 
section  3405  by 
administrator 
e-mail  that  he 


itl. 


a  so  i 


lor 


on  a  written  pa  ter 
participant  reqi  est 
paper  documen  t 
charge.  To 
e-mail,  the  partlc 
receipt,  review 
notice. 

(ii)  In  this  Exipmpit 
administrator 
notice 
because  the  no 


participant  oth(  t 
paper  documer  t 

Example  2.  ( 
compensation 
participants  to 
the  Plan  B  web 
Under  Plan  B's 


a  participant 
number  and 
(PIN);  this  in 
Plan  B's  record ; 
to  proceed.  Th( 
payor.  A  partic 
distribution  frcAn 


An  employer  deferred 
an  (Plan  A)  permits 
I  equest  distributions  by  e- 

A's  system  for  such 
I  larticipant  must  enter  his  or 
nui  nber  and  personal 
njmiber  (PIN);  this  information 
in  Plan  A's  records  in  order 

to  proceed.  The  plan 
the  payor.  If  a  participant 
Dution  from  Plan  A  by  e-mail, 
in|strator  provides  the 

the  notice  required  under 
e-mail.  The  plan 

advises  the  participant  by 
she  may  request  the  notice 
document  and  that,  if  the 
s  the  notice  on  a  written 
,  it  will  be  provided  at  no 
procfeed  with  the  distribution  by 
ipant  must  acknowledge 
and  comprehension  of  the 


d  aes  I 


'e  1 ,  the  plan 
not  fail  to  satisfy  the 
requirenient  of  section  3405  merely 
ce  is  provided  to  the 
than  through  a  written 


An  employer  deferred 
an  (Plan  B)  permits 
•equest  distributions  through 
site  (Internet  or  intranet), 
system  for  such  transactions, 
m  jst  enter  his  or  her  account 
pe  sonal  identification  number 
fofmation  must  match  that  in 
in  order  for  the  transaction 
plan  administrator  is  the 
pant  may  request  a 
Plan  B  by  following  the 


applicable  instructions  on  the  Plan  B  web 
site.  After  the  participant  has  requested  a 
distribution,  the  participant  is  automatically 
shown  a  page  on  the  web  site  containing  the 
notice  required  by  section  3405.  Although 
this  page  of  the  web  site  may  be  printed,  the 
page  also  advises  the  participant  that  he  or 
she  may  request  the  notice  on  a  written  paper 
document  and  that,  if  the  participant  requests 
the  notice  on  a  written  paper  document,  it 
will  be  provided  at  no  charge.  To  proceed 
with  the  distribution  throu^  the  web  site, 
the  participant  must  acknowledge  receipt, 
review,  and  comprehension  of  the  notice. 

(ii)  In  this  Example  2,  the  plan 
administrator  does  not  fail  to  satisfy  the 
notice  requirement  of  section  3405  merely 
because  the  notice  is  provided  to  the 
participant  other  than  through  a  written 
paper  document. 

Example  3.  (i)  An  employer  deferred 
compensation  plan  (Plan  C)  permits 
participants  to  request  distributions  through 
Plan  C's  automated  telephone  system.  Under 
Plan  C's  system  for  such  transactions,  a 
participant  must  enter  his  or  her  account 
number  and  personal  identification  number 
(PIN);  this  information  must  match  that  in 
Plan  C's  records  in  order  for  the  transaction 
to  proceed.  The  plan  administrator  is  the 
payor.  A  participant  may  request  a 
distribution  from  Plan  C  by  following  the 
applicable  instructions  on  the  automated 
telephone  system.  After  the  participant  has 
requested  a  distribution,  the  automated 
telephone  system  reads  the  notice  required 
by  section  3405  to  the  participant.  The 
automated  telephone  system  also  advises  the 
participant  that  he  or  she  may  request  the 
notice  on  a  written  paper  document  and  that, 
if  the  participant  requests  the  notice  on  a 
written  paper  document,  it  will  be  provided 
at  no  charge.  Before  proceeding  with  the 
distribution  transaction,  the  participant  must 
acknowledge  receipt,  review,  emd 
comprehension  of  the  notice. 

(ii)  In  this  Example  3,  the  plan 
administrator  does  not  fail  to  satisfy  the 
notice  requirement  of  section  3405  merely 
because  the  notice  is  provided  to  the 
participant  other  than  through  a  written 
paper  document. 

Example  4.  (i)  Same  facts  as  Example  3, 
except  that,  pursuant  to  the  system  for 
processing  such  transactions,  a  participant 
who  so  requests  is  transferred  to  a  customer 
service  representative  whose  conversation 
with  the  participant  is  recorded.  The 
customer  service  representative  provides  the 
notice  required  by  section  3405  by  reading 
from  a  prepared  text. 

(ii)  Conclusion.  In  this  Example  4,  the  plan 
administrator  does  not  fail  to  satisfy  the 
notice  requirement  of  section  3405  merely 
because  the  notice  is  provided  to  the 
participant  other  than  through  a  written 
paper  document. 

Example  5.  (I)  Same  facts  as  Example  1, 
except  that  Participant  D  requested  a 
distribution  by  e-mail  and  then  terminated 
employment.  Participant  D  no  longer  has 
access  to  e-mail. 

(ii)  In  this  Example  5.  Plan  A  does  not 
satisfy  the  notice  requirement  of  section  3405 
because  the  electronic  medium  through 
which  the  notice  is  provided  is  not 


reasonably  accessible  to  Participant  D.  Plan 
A  must  provide  the  notice  required  by 
section  3405  to  Participant  D  in  a  written 
paper  document  or  by  an  electronic  medium 
that  is  reasonably  accessible  to  Participant  D. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  7.  In  §602.101,  paragraph  (b)  is 
amended  by  adding  the  following  entry 
in  the  table  in  niunerical  order  to  read 
as  follows: 

S  602.1 01    0MB  Control  numbers. 


(b) 


CFR  part  or  section  where 
identified  and  described 


Cunent 

OMB  control 

No. 


1.402(f>-1 1545-1632 

•  •  *  •  • 

1.411(a)-11 1545-1632 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  January  20,  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-1897  Filed  2-7-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Docket  No.  NH040-7167a;  FRL-6532-2] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  ar^d 
Pollutants:  New  Hampshire;  Plan  for 
Controlling  Emissions  From  Existing 
Hospital/Medical/lnfectious  Waste 
incinerators 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
approves  the  Sections  lll(d)/129  State 
Plan  submitted  by  the  New  Hampshire 
Department  of  Environmental  Services 
(NHDES)  on  June  2, 1999.  This  State 
Plan  is  for  implementing  and  enforcing 
provisions  at  least  as  protective  as  the 
Emissions  Guidelines  (EG)  applicable  to 
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existing  Hospital/Medical/Infectious 
Waste  Incinerators  (HMIWIs)  for  which 
construction  commenced  on  or  before 
June  20,  1996. 

DATES:  This  direct  final  rule  is  effective 
on  April  10,  2000  without  further  notice 
unless  EPA  receives  significant,  material 
and  adverse  comment  by  March  9,  2000. 
If  EPA  receives  adverse  comment,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  You  should  address  your 
written  comments  to:  Mr.  Brian 
Hennessey,  Acting  Chief,  Air  Permits 
Unit,  Office  of  Ecosystem  Protection, 
U.S.  EPA-New  England,  Region  1,  One 
Congress  Street,  Suite  1100  (CAP), 
Boston,  Massachusetts  02114-2023. 

Documents  which  EPA  has 
incorporated  by  reference  are  available 
for  public  inspection  at  the  Air  and 
Radiation  Docket  and  Information 
Center,  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
D.C.  20460.  You  may  examine  copies  of 
materials  the  NHDES  submitted  to  EPA 
relative  to  this  action  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  day  of  the  visit. 

Environmental  Protection  Agency- 
New  England,  Region  1,  Air  Permits 
Unit,  Office  of  Ecosystem  Protection, 
,  Suite  1100,  One  Congress  Street,  Boston, 
Massachusetts  02114-2023. 

New  Hampshire  Department  of 
Environmental  Services,  Air  Resources 
Division,  6  Hazen  Drive,  Concord,  New 
Hampshire  03301,  (603)  271-1370. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Courcier  at  (617)  918-1659. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  What  action  is  EPA  taking  today? 
n.  Why  Does  EPA  Want  To  Regulate  Air 
Emissions  From  HMIWIs? 

III.  When  did  EPA  first  publish  these 
requirements? 

IV.  Who  must  comply  with  the  requirements? 

V.  Are  any  sources  exempt  from  the 
requirements? 

VI.  By  what  date  must  HMIWIs  in  New 
Hampshire  achieve  compliance? 

VII.  What  happens  if  an  HMIWI  does  not/ 
cannot  meet  the  requirements  by  the  final 
compliance  date? 

Vin.  What  options  are  available  to  operators 
if  they  cannot  achieve  compliance  within 
one  year  of  the  effective  date  of  the  State 
Plan? 

IX.  What  Is  a  State  Plan? 

X.  What  did  the  state  submit  as  part  of  its 
State  Plan? 

XI.  Why  Is  EPA  Approving  New  Hampshire's 
State  Plan? 


XII.  Why  does  EPA  need  to  approve  State 
Plans? 

XIII.  Administrative  Requirements 

I.  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  New  Hampshire's 
State  Plan  submitted  on  June  2, 1998  for 
the  control  of  air  emissions  from 
HMIWIs  throughout  the  State.  When 
EPA  developed  the  New  Source 
Performance  Standards  (NSPS)  for 
HMIWIs,  the  Agency  simultaneously 
developed  the  Emission  Guidelines  (EG) 
to  control  air  emissions  from  older 
HMIWIs  (see  62  FR  48348-48391, 
September  15, 1997).  New  Hampshire 
developed  a  State  Plan,  as  required  by 
sections  111(d)  and  129  of  the  Clean  Air 
Act  (the  Act),  to  adopt  the  EG  into  its 
body  of  regulations,  and  EPA  is  acting 
today  to  approve  New  Hampshire's 
State  Plan. 

Under  section  129  of  the  Act,  the  EG 
are  not  federally  enforceable.  Section 
129(b)(2)  of  the  Act  requires  states  to 
submit  to  EPA  for  approval  State  Plans 
that  implement  and  enforce  the  EG. 
State  Plans  must  be  at  least  as  protective 
afe  the  EG,  and  they  become  federally 
enforceable  upon  approval  by  EPA.  The 
procedures  for  adopting  and  submitting 
State  Plans  are  located  in  40  CFR  part 
60,  subpart  B. 

EPA  originally  issued  the  subpart  B 
provisions  on  November  17,  1975.  EPA 
amended  subpart  B  on  December  19, 
1995,  to  allow  the  subparts  developed 
under  section  129  to  include 
specifications  that  supersede  the  general 
provisions  in  subpart  B  regarding  the 
schedule  for  submittal  of  State  Plans, 
the  stringency  of  the  emission 
limitations,  and  the  compliance 
schedules,  see  60  FR  65414  (December 
19, 1995).  This  action  approves  the  State 
Plan  submitted  by  New  Hampshire  to 
implement  and  enforce  the  EG,  as  it 
applies  to  older  HMIWI  units. 

EPA  is  publishing  this  approval 
action  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  However,  in  the 
proposed  rules  section  of  this  Federal 
Register  publication,  EPA  is  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  approve  the  State  Plan 
should  relevant  adverse  conunents  be 
filed.  If  EPA  receives  no  significant, 
material,  and  adverse  conunents  by 
March  9„2000,  this  action  will  be 
effective  April  10,  2000. 

If  EPA  receives  significant,  material, 
and  adverse  conunents  by  the  above 
date,  the  Agency  will  withdraw  this 
action  before  the  effective  date  by 
publishing  a  subsequent  document  in 
the  Federal  Register  that  will  withdraw 
this  final  action.  EPA  will  address  all 


public  comments  received  in  a 
subsequent  final  rule  based  on  the 
parallel  proposed  rule  published  in 
today's  Federal  Register.  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

n.  Why  Does  EPA  Want  To  Regulate 
Air  Emissions  From  HMIWIs? 

When  burned,  hospital  waste  and 
medical/infectious  waste  emit  various 
air  pollutants,  including  hydrochloric 
acid,  dioxin/furan,  toxic  metals  (lead, 
cadmiiun,  and  mercury)  and  particulate 
matter.  Mercury  is  highly  hazardous  and 
is  of  particular  concern  because  it 
persists  in  the  envirormient  and 
bioaccumulates  ^through  the  food  web. 
Serious  developmental  and  adult  effects 
in  hiunans,  primarily  damage  to  the 
nervous  system,  have  been  associated 
with  exposures  to  mercury.  Harmful 
effects  in  wildlife  have  also  been 
reported;  these  include  nervous  system 
damage  and  behavioral  and 
reproductive  deficits.  Human  and 
wildlife  exposure  to  mercury  occur 
mainly  through  eating  of  fish.  When 
inhaled,  mercury  vapor  attacks  also  the 
lung  tissue  and  is  a  cumulative  poison. 
Short-term  exposure  to  mercury  in 
certain  forms  can  cause  hallucinations 
and  impair  consciousness.  Long-term 
exposure  to  mercury  in  certain  forms 
can  affect  the  centnil  nervous  system 
and  cause  kidney  damage. 

Exposure  to  particulate  matter  can 
aggravate  existing  respiratory  and 
cardiovascular  disease  and  increase  risk 
of  premature  death.  Hydrochloric  acid  is 
a  clear  colorless  gas.  Chronic  exposure 
to  hydrochloric  acid  has  been  reported 
to  cause  gastritis,  chronic  bronchitis, 
dermatitis,  and  photosensitization. 
Acute  exposure  to  high  levels  of 
chlorine  in  humans  may  result  in  chest 
pain,  vomiting,  toxic  pneumonitis, 
pulmonary  edema,  and  death.  At  lower 
levels,  chlorine  is  a  potent  irritant  to  the 
eyes,  the  upper  respiratory  tract,  and 
lungs. 

Exposiue  to  dioxin  and  furan  can 
cause  skin  disorders,  cancer,  and 
reproductive  effects  such  as 
endometriosis.  These  pollutants  can 
also  affect  the  immune  system. 

m.  When  Did  EPA  First  Publish  These 
Requirements? 

The  EPA  proposed  the  EG  in  the 
Federal  Re^ster  on  June  20,  1996.  On 
September  15,  1997,  according  to 
sections  111  and  129  of  the  Clean  Air 
Act  (Act),  the  EPA  published  the  final 
form  of  the  EG  applicable  to  existing 
HMIWIs.  The  EG  are  at  40  CFR  Part  60, 
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VI.  By  What  9ate  Must  HMIWIs  in  New 
Hampshire  J  .thieve  Compliance? 
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Vm.  What  Options  Are  Available  to 
Operators  If  They  Cannot  Achieve 
Compliance  Within  One  Year  of  the 
Effective  Date  of  the  State  Plan? 

If  an  HMIWI  cannot  achieve 
compliance  within  one  year  of  the 
effective  date  of  EPA  approval  of  the 
State  Plan,  the  operator  must  agree  to 
meet  certain  increments  of  progress 
until  they  achieve  compliance.  The 
State  Rule  details  the  increments  of 
progress  for  the  affected  HMIWIs. 

IX.  What  Is  a  State  Plan? 

Section  1 1 1  (d)  of  the  Act  requires  that 
pollutants  controlled  under  NSPS  must 
also  be  controlled  at  older  sources  in  the 
same  source  category.  Once  an  NSPS  is 
issued,  EPA  then  publishes  an  EG 
applicable  to  the  control  of  the  same 
pollutant  from  existing  (designated) 
facilities.  States  with  designated 
facilities  must  then  develop  State  Plans 
to  adopt  the  EG  into  their  body  of 
regulations.  States  must  also  include  in 
their  State  Plans  other  elements,  such  as 
inventories,  legal  authority,  and  public 
participation  documentation,  to 
demonstrate  their  ability  to  enforce  the 
State  Plans. 

X.  What  did  the  state  submit  as  part  of 
its  State  Plan? 

The  State  of  New  Hampshire 
submitted  its  Sections  lll(d)/129  State 
Plan  to  EPA  for  approval  on  June  2, 
1999  and  supplemented  it  on  November 
1,  1999.  The  State  adopted  the  EG 
requirements  into  the  New  Hampshire 
Code  of  Administrative  Rules  Env-A- 
3500,  "Hospital/Medical/Infectious 
Waste  Incineration"  on  January  29,  1999 
and  promulgated  certain  revisions  on 
October  30, 1999.  The  State  Plan 
contains: 

1 .  A  demonstration  of  the  State's  legal 
authority  to  implement  the  State  Plan. 

2.  New  Hampshire  Rule  CHAPTER 
Env-A-3500,  "Hospital/Medical/ 
Infectious  Waste  Incineration"  as  the 
enforceable  mechanism. 

3.  An  inventory  of  the  sources  on 
pages  4  and  5  of  the  State  Plan. 

4.  An  emissions  inventory  on  pages  5 
and  6  of  the  State  Plan. 

5.  Emission  limits,  at  least  as 
protective  as  the  EG,  that  are  contained 
in  Env-A-3505.  (Please  note  that  the 
State's  mercury  limit  of  0.055  "g/dscm 
is  more  stringent  than  EPA's  EG.) 

6.  Provisions  for  compliance 
schedules  that  are  contained  in  Env-A- 
3507. 

7.  Testing,  monitoring,  and  inspection 
requirements  that  are  contained  in  Env— 
A-3510.  3511,  and  3512. 

8.  Reporting  and  Recordkeeping 
requirements  that  are  contained  in  Env- 
A-3513. 


9.  Operator  training  and  qualification 
requirements  that  are  contained  in  Env- 
A-3506. 

10.  Requirements  for  the  development 
of  a  Waste  Management  Plan  that  are 
contained  in  Env-A-3509. 

11.  A  record  of  the  public  notice  and 
hearing  requirements  that  are  contained 
in  Appendices  D  and  E  of  the  State  Plan. 

12.  Provisions  for  state  progress 
reports  to  EPA  that  are  contained  on 
page  10  of  the  State  Plan. 

13.  Title  V  permit  application  due 
date  requirements  that  are  contained  in 
Env-A-3514  and  are  due  on  September 
1.  2000. 

14.  A  final  compliance  date  of 
September  15,  2002. 

XI.  Why  Is  EPA  Approving  New 
Hampshire's  State  Plan? 

EPA  has  evaluated  the  HMIWI  State 
Plan  submitted  by  New  Hampshire  for 
consistency  with  the  Act,  EPA 
guidelines  and  policy.  EPA  has 
determined  that  New  Hampshire's  State 
Plan  meets  all  requirements  and, 
therefore,  EPA  is  approving  New 
Hampshire's  Plan  to  implement  and 
enforce  the  EG,  as  it  applies  to  older 
HMIWIs. 

EPA's  approval  of  New  Hampshire's 
State  Plan  is  based  on  our  findings  that: 

(1)  NHDES  provided  adequate  public 
notice  of  public  hearings  for  the 
proposed  rule-making  that  allows  New 
Hampshire  to  carry  out  and  enforce 
provisions  that  are  at  least  as  protective 
as  the  EG  for  HMIWIs,  and 

(2)  NHDES  demonstrated  legal 
authority  to  adopt  emission  standards 
and  compliance  schedules  applicable  to 
the  designated  facilities;  enforce 
applicable  lavys,  regulations,  standards 
and  compliance  schedules;  seek 
injunctive  relief;  obtain  information 
necessary  to  determine  compliance; 
require  record  keeping;  conduct 
inspections  and  tests;  require  the  use  of 
monitors:  require  emission  reports  of 
owners  and  operators;  and  make 
emission  data  publicly  available. 

A  detailed  discussion  of  EPA's 
evaluation  of  the  State  Plan  is  included 
in  the  technical  support  document 
(TSD)  located  in  the  official  file  for  this 
action  and  available  from  the  EPA 
contact  listed  above.  The  State  Plan 
meets  all  of  the  applicable  approval 
criteria. 

XII.  Why  Does  EPA  Need  to  Approve 
State  Plans? 

Under  section  129  of  the  Act, 
emission  guidelines  are  not  federally 
enforceable.  Section  129(b)(2)  of  the  Act 
requires  states  to  submit  State  Plans  to 
EPA  for  approval.  Each  state  must  show 
that  its  State  Plan  will  carry  out  and 
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enforce  the  emission  guidelines.  State 
Plans  must  be  at  least  as  protective  as 
the  emission  guidelines,  and  they 
become  federally  enforceable  upon 
EPA's  approval. 

The  procedures  for  adopting  and 
submitting  State  Plans  are  in  40  CFR 
»  Part  60,  Subpart  B.  EPA  originally 
issued  the  Subpart  B  provisions  on 
^November  17,  1975.  EPA  amended 
Subpart  B  on  December  19,  1995,  to 
allow  the  subparts  developed  under 
Section  129  to  include  specifications 
that  supersede  the  general  provisions  in 
Subpart  B  regarding  the  schedule  for 
submittal  of  State  Plans,  the  stringency 
of  the  emission  limitations,  and  the 
compliemce  schedules.  See  60  FR  65414. 

Xni.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulator^' 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govermnent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goveriunent,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  an  existing  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  cind  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  smd 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks  that  EPA  has 
reason  to  believe  may  have  a 
disproportionate  effect  on  children. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  govermnents,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.  O.  13084 
requires  EPA  to  develop  an  rffective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 


significantly  or  uniquely  affect  their 
communities." 

Today's  action  does  not  create  any 
new  requirements  on  any  entity  affected 
by  this  State  Plan.  Thus,  the  action  will 
not  significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

Under  tjje  Regulatory  Flexibilitj'  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

State  Plan  approvals  under  section 
111(d)  and  section  129(b)(2)  of  the  Clean 
Air  Act  do  not  create  any  new 
requirements  on  any  entity  affected  by 
this  rule,  including  small  entities.  They 
simply  approve  requirements  that  the 
state  is  already  imposing.  Furthermore, 
in  developing  the  HMIWI  emission 
guidelines  and  standards,  EPA  prepared 
a  written  statement  pursuant  to  the 
Regulator}'  Flexibility  Act  which  it 
published  in  the  1997  promulgation 
notice  [see  62  FR  48348).  In  accordance 
with  EPA's  determination  in  issuing  the 
1997  HMIWI  emission  guidelines,  this 
State  Plan  does  not  include  any  new 
requirements  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
because  the  Federal  111(d)  Plan 
approval  does  not  impose  any  new 
requirements  and  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act, 
the  Regional  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetarj'  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  cmd  least  bxu'densome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
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G.  Submissk  n  to  Congress  and  the 
General  Acamnting  Office 

Under  5  U  S.C.  801(a)(1)(A),  as 
amended  by  the  Small  Business 
Regulatory  E  iforcement  Fairness  Act  of 
1996,  EPA  SI  bmitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Si  snate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  th  e  General  Accounting 
Office  prior  1  o  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2 
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Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

In  approving  or  disapproving  State 
Plans  under  section  129  of  the  Clean  Air 
Act,  EPA  does  not  have  the  authority  to 
revise  or  rewrite  the  State's  rule,  so  the 
Agency  does  not  have  authority  to 
require  the  use  of  particular  voluntary 
consensus  standards.  Accordingly,  EPA 
has  not  sought  to  identify  or  require  the 
State  to  use  voluntary  consensus 
standards.  Furthermore,  New 
Hampshire's  Plan  incorporates  by 
reference  test  methods  and  sampling 
procedures  for  existing  HMFWI  units 
already  established  by  the  emissions 
guidelines  for  HMIWIs  at  40  CFR  Part 
60,  Subpart  Ce,  and  does  not  establish 
new  technical  standards  for  HMIWIs. 
Therefore,  the  requirements  of  the 
NTTAA  are  not  applicable  to  this  final 
rule. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  ofthe  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  10,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607(b)(2).  EPA 
encourages  interested  parties  to 
comment  in  response  to  the  proposed 
rule  rather  than  petition  for  judicial 
review,  unless  the  objection  arises  after 
the  comment  period  allowed  for  in  the 
proposal. 

List  of  Subjects  in  40  CFR  Part  62 

Administrative  practice  and 
procedure,  Air  pollution  control, 
Environmental  protection. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  January  20,  2000. 
Mindy  S.  Lubber, 

Acting  Regional  Administrator.  Region  1. 

40  CFR  Part  62  is  amended  as  follows: 

PART  62— [AMENDED] 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 


Subpart  EE— New  Hampshire 

2.  Section  62.7325  is  amended  by 
adding  paragraphs  (b)(2)  and  (c)(2)  to 
read  as  follows: 

§  62.7325    Identification  of  plan. 

(b)*  *   * 

(2)  Control  of  air  emissions  from 
existing  hospital/medical/infectious 
waste  incinerators,  submitted  on  June  2, 
1999. 

(c)  *   *   * 

(2)  Hospital/medical/infectious  waste 
incinerators. 

3.  Part  62  is  amended  by  adding  a 
new  §  62.7450  and  a  new  undesignated 
center  heading  to  Subpart  EE  to  read  as 
follows: 

Air  Emissions  From  Existing  Hospital/ 
Medical/Infectious  Waste  Incinerators 

§  62.7450    Identification  of  sources. 

(a)  The  plan  applies  to  existing 
hospital/medical/infectious  waste 
incinerators  for  which  construction 
commenced  on  or  before  June  20,  1996. 

Cb)  [Reserved]. 

[FR  Doc.  00-2472  Filed  2-7-00;  8:45  am] 

BtLUNG  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

43  CFR  Part  11 
RIN  1090-AA72 

Natural  Resource  Damage 
Assessments — Type  A  Procedures 

agency:  Department  of  the  Interior. 
ACTION:  Final  rule:  correcting 
amendments. 

— — ^ 

summary:  On  May  7, 1996,  the 
Department  of  the  Interior  published  a 
final  rule  establishing  two  simplified,  or 
"type  A,"  procedures  for  assessing 
natural  resource  damages  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  61  FR  20559.  Those  proceduires 
incorporated  two  computer  models.  The 
Department  made  a  number  of  technical 
corrections  to  the  models  on  November 
10,  1997.  62  FR  60457.  Thistle  makes 
additional  technical  corrections  to  those 
models. 

DATES:  This  final  rule  is  effective 
February  8,  2000.  The  incorporation  by 
reference  of  the  publications  listed  in 
this  rule  was  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Rosenberger  at  (202)  208-3301. 
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Interested  parties  may  obtain  copies  of 
the  computer  models  and  supporting 
documentation  free  of  charge  from  the 
Department  through  April  28,  2000,  and 
thereafter  for  a  fee  from  the  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  VA  22161, 
ph:  (703)  487-4650.  The  models  are  also 
on  the  Internet  at  http://\vww. doi.gov/ 
oepc/oepcbb.html. 

SUPPLEMENTARY  information: 

Background 

The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (42  U.S.C.  9601  et  seq.) 
(CERCLA)  provides  that  certain 
categories  of  persons,  known  as 
potentially  responsible  parties  (PRPs), 
are  liable  for  natural  resource  damages 
resulting  from  a  release  of  a  hazardous 
substance.  CERCLA  sec.  107(a).  Natural 
resource  damages  are  monetary 
compensation  for  injury  to,  destruction 
of,  or  loss  of  natural  resources.  CERCLA 
sec.  107(a)(4)(C).  Only  those  Federal, 
State,  and  Indian  tribe  officials 
designated  as  natural  resource  trustees 
may  recover  natural  resource  damages. 
CERCLA  requires  the  President  to 
promulgate  regulations  for  the 
assessment  of  natural  resource  damages 
resulting  from  hazardous  substance 
releases.  CERCLA  sec.  301(c).  The 
President  delegated  the  responsibility 
for  promulgating  these  regulations  to  the 
Department.  E.O.  12316,  as  amended  by 
E.O.  12580.  CERCLA  requires  that  the 
natural  resource  damage  assessment 
regulations  include  two  types  of 
assessment  procedures.  "Type  A" 
procedures  are  "standard  procedures  for 
simplified  assessments  requiring 
minimal  field  observation."  CERCLA 
sec.  301(c)(2)(A).  "Type  B"  procedures 
are  "alternative  protocols  for  conducting 
assessments  in  individual  cases." 
CERCLA  sec.  301(c)(2)(B).  Both  types  of 
procedures  are  codified  at  43  CFR  part 
11. 

On  May  7,  1996,  the  Department 
published  a  final  rule  that  revised  an 
existing  type  A  procedure  for  assessing 
natural  resource  damages  from  minor 
releases  in  coastal  areas  and  established 
an  additional  type  A  procedure  for 
minor  releases  in  the  Great  Lakes. 
Trustees  obtain  a  rebuttable 
presumption  in  litigation  for  damages, 
up  to  $100,000,  calculated  in 
accordance  with  those  procedures.  Both 
procediu^s  incorporate  computer 
models.  The  type  A  procedure  for 
coastal  areas  incorporates  the  Natural 
Resoiu-ce  Damage  Assessment  Model  for 
Coastal  and  Marine  Enviroiunents 
(NRDAM/CME)  and  the  type  A 
procedure  for  Great  Lakes  incorporates 


the  Natural  Resource  Damage 
Assessment  Model  for  Great  Lakes 
Enviroiunents  (NRDAM/GLE).  The 
Department  made  a  number  of  technical 
corrections  to  the  models  on  November 
10,  1997.  62  FR  60457.  The  models 
ciurently  incorporated  by  reference  in 
the  regulations  are  the  NRDAM/CME 
Version  2.5  and  the  NRDAM/GLE 
Version  1.5. 

The  regulations  identify  the 
conditions  under  which  trustees  may 
use  the  models.  43  CFR  11.34.  The 
regulations  also  specify  the  data  inputs 
trustees  must  provide  to  operate  the 
NRDAM/CME  and  the  NRDAM/GLE. 
After  trustees  supply  the  data  inputs, 
the  models  themselves  perform  the 
remaining  calculations  necessary  to 
establish  if  there  has  been  an  injury, 
quantify  the  extent  of  injury,  estimate 
the  cost  of  restoration  actions,  and  value 
economic  losses.  Both  models  include 
four  linked  submodels:  a  physical  fates 
submodel,  a  biological  eff^ects  submodel, 
a  restoration  submodel,  and  a 
compensable  value  submodel. 

Need  for  This  RiUemaking 

The  Department  has  discovered  that 
the  NRDAM/CME  Version  2.5  and  the 
NRDAM/GLE  Version  1.5  are  not  Y2K 
compliant.  The  source  codes  for  the 
models  make  limited  use  of  dates, 
instead  using  time  since  the  spill  for 
most  calculations.  However,  the 
compensable  value  submodel  does  use 
the  spill  year  (supplied  by  the  user  as 
a  2-digit  number)  when  determining 
how  to  discount  economic  values  into 
present-day  terms. 

Test  runs  of  the  NRDAM/GLE  Version 
1.5  showed  that  the  year  entry  "0"  for 
year  2000  caused  the  model  to  enter  an 
infinite  loop,  such  that  it  is  unable  to 
nm  a  spill  occurring  in  year  2000.  The 
model  would  run  year  =  1  for  2001,  but 
the  year  was  incorrectly  interpreted  as 
1901.  This  caused  the  discounting  to  be 
incorrectly  calculated.  Test  runs  of  the 
NRDAM/CME  Version  2.5  showed  that, 
unhke  the  NRDAM/GLE  Version  1.5,  the 
year  entry  "0"  for  year  2000  (or  1,  2,  etc. 
for  after  2000)  allowed  the  model  to  run. 
However,  as  with  the  NRDAM/GLE 
Version  1.5,  the  year  was  interpreted 
incorrectly  (as  1900),  thus  causing  the 
discounting  to  be  calculated  incorrectly. 

The  Department  has  also  learned  of 
two  non-Y2K  related  programming 
errors  in  the  models.  In  the  model 
output  text  of  the  NRDAM/GLE  Version 
1.5,  the  implicit  price  deflator  (which  is 
entered  by  the  user  and  used  in  the 
discounting  calculations)  was  stated  to 
be  relative  to  1987,  when  in  fact  the 
regulations  require  that  the  user  supply 
the  implicit  price  deflator  relative  to 
1992.  In  the  NRDAM/CME  Version  2.5. 


a  problem  arose  if  a  user  ran  the 
physical  fates  submodel  alone  and  then 
ran  the  biological  effects  and 
compensable  value  submodels  later.  In 
that  case,  the  user  interface  was  not 
providing  the  implicit  price  deflator  to 
the  biological  effects  and  compensable 
value  submodels,  and  zero  was 
assumed,  which  caused  compensable 
values  to  be  zeroed  out. 

The  Department  has  developed  new 
versions  of  the  models  that  correct  these 
programming  errors:  the  NRDAM/GLE 
Version  1.51  and  the  NRDAM/CME 
Version  2.51.  The  Department  is  issuing 
this  rule  to  announce  the  availability  of 
these  new  versions  and  to  amend  the 
regulations  so  that  they  incorporate 
these  new  versions.  In  order  to  obtain 
the  rebuttable  presumption,  trustees 
must  now  use  the  new  versions  of  the 
models. 

Changes  to  the  NRDAM/GLE  and  its 
Technical  Documentation 

To  fix  the  Y2K  problem,  the 
Department  made  two  changes  in  the 
source  code  for  the  NRDAM/GLE.  First, 
Ihe  infinite  loop  for  year  =  0  was  caused 
by  the  model  simply  not  accepting  a 
zero  entry;  therefore,  the  Department 
changed  the  soiuce  code  so  that  a  year 
greater  than  or  equal  to  zero  is 
acceptable  to  the  model.  Second,  the 
Department  changed  the  source  code  so 
that  years  from  0  to  49  are  interpreted 
as  2000  to  2049.  while  years  50-99  are 
interpreted  as  1950-1999.  The 
Department  has  also  changed  the  source 
code  so  that  the  model  output  text 
indicates  the  correct  base  year  (1992)  for 
the  implicit  price  deflator. 

The  source  code  for  the  NRDAM/GLE 
is  included  in  Volume  IV  of  "The 
CERCLA  Type  A  Natiu-al  Resource 
Damage  Assessment  Model  for  Great 
Lakes  Environments.  Technical 
Documentation,"  which  is  incorporated 
by  reference  into  the  regulations.  43 
CFR  11.18(a)(5).  The  Department  is 
amending  Volume  IV  with  a  document 
entitled  "Revision  II,"  and  dated 
December  1999,  that  describes  how  the 
source  code  for  the  NRDAM/GLE 
Version  1.5  was  modified  to  create  the 
NRDAM/GLE  Version  1.51. 

Changes  to  the  NRDAM/CME  and  its 
Technical  Documentation 

To  fix  the  Y2K  problem  in  the 
NRDAM/CME.  the  Department  changed 
the  source  code  so  that  years  from  0  to 
49  are  interpreted  as  2000  to  2049, 
while  years  50-99  are  interpreted  as 
1950-1999.  The  Department  also 
changed  the  source  so  that  the  user 
interface  supplies  the  implicit  price 
deflator  to  the  biological  effects  and 
compensable  value  submodels  even 
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when  those  s  ibmodels  are  run 
separately  fro  m  the  physical  fates 
submodel. 

The  source  code  for  the  NRDAM/CME 
is  included  ii ,  Volume  VI  of  "The 
CERCLA  Typ  3  A  Natural  Resource 
Damage  Asse  >sment  Model  for  Coastal 
and  Marine  E  tivironments.  Technical 
Documentation."  which  is  incorporated 
by  reference  into  the  regulations.  43 
CFR  11.18(a)l  4).  The  Department  is 
amending  Vo  ume  VI  with  a  document 
entitled  "Rev  ision  II,"  and  dated 
December  19' >9,  that  describes  how  the 
source  code  f  sr  the  NRDAM/CME 
Version  2.5  v  as  modified  to  create  the 
NRDAM/CME  Version  2.51. 

Justification  for  Issuing  a  Direct  Final 
Rule 

This  rule  d  aes  nrt  modify  any 
substantive  d  Bcisions  the  Department 
made  in  the  1  -lay  7,  1996  rulemaking. 
The  technica  corrections  described  in 
this  rule  are  i  lecessary  to  ensure  that 
NRDAM/CM  •:  and  NRDAM/GLE 
conform  to  tl  e  descriptions  and 
decisions  sta  ed  in  the  May  7,  1996, 
preamble  anc  in  the  supporting 
technical  doc  umentation  for  the  models. 
The  addition  il  changes  are  also 
nonsubstanti  /e  in  nature.  Therefore,  the . 
Department  i  inds  that  there  is  good 
cause  under  I  lection  553fb)(3)(b)  of  the 
Administrate /e  Procedure  Act  (5  U.S.C. 
551  et  seq.)  ti  i  make  these  corrections 
and  changes  ivithout  first  issuing  a 
notice  of  pro  josed  rulemaking.  For  the 
same  reasons .  the  Department  finds  that 
there  is  good  cause  under  section 
553(d)(3)  oft  le  Administrative 
Procedure  A{  t  to  make  this  final  rule 
effective  imn  lediately. 

List  of  Subie(  :ts  in  43  CFR  Part  11 

zoi  le.  Environmental 
F|sh,  Hazardous  substances, 

by  reference,  Indian 
nfe  resources.  National 
Natiqnal  parks,  Natural 

lie  lands.  Recreation 
shbres.  Wildlife,  Wildlife 


Coastal 
protection, 
Incorporatio 
lands,  Mari 
forests 


resources, 
areas.  Sea 
refuges. 

For  the  realsons 
preamble,  Ti  ;le 
Code  of  Fedqral 
as  follows 


1.  The  autftority 
continues  to 

Authority 


revismg  pan 
read  as  folio  vs 


set  out  in  the 
43,  Subtitle  A  of  the    ^ 
Regulations  is  amended 


PART  11— NATURAL  RESOURCE 
DAMAGE  ASSESSMENTS 


•12 

Subpart  A— Introduction 

2.  Section 


citation  for  Part  11 
read  as  follows: 

U.S.C.  9651(c),  as  amended. 


11.18  is  amended  by 
graphs  (a)(4)  and  (a)(5)  to 


§11.18    Incorporation  by  reference. 

(a)*   *   * 

(4)  The  CERCLA  Type  A  Natural 
Resource  Damage  Assessment  Model  for 
Coastal  and  Marine  Environments 
Technical  Documentation,  Volumes  I- 
VI.  dated  April  1996,  including  Revision 
I  dated  October  1997.  and  Revision  II 
dated  December  1999.  prepared  for  the 
U.S.  Department  of  the  Interior  by 
Applied  Science  Associates.  Inc..  A.T. 
Kearney,  Inc.,  and  Hagler  Bailly 
Consulting,  hic.  (NRDAM/CME 
technical  document).  Interested  parties 
may  obtain  a  copy  of  this  dociunent 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield.  VA  22161;  PB96-501788; 
ph:  (703)  487^650.  Sections  11.34  (a), 
(b).  and  (e),  11.35(a).  11.36(b).  11.40(a), 
and  11.42(a).  and  Appendix  II  refer  to 
this  document. 

(5)  The  CERCLA  Type  A  Natural 
Resource  Damage  Assessment  Model  for 
Great  Lakes  Environments  Technical 
Documentation.  Volumes  I-IV.  dated 
April  1996.  including  Revision  I  dated 
October  1997,  and  Revision  II  dated 
December  1999,  prepared  for  the  U.S. 
Department  of  the  Interior  by  Applied 
Science  Associates,  Inc..  and  Hagler 
Bailly  Consulting.  Inc.  (NRDAM/GLE 
technical  document).  Interested  parties 
may  obtain  a  copy  of  this  document 
from  the  National  Technical  Information 
Service.  5285  Port  Royal  Road, 
Springfield.  VA  22161;  PB96-5P1770; 
ph:  (703)  487-4650.  Sections  11.34  (a), 
(b).  and  (e).  11.35(a),  11.36(b),  11.40(a). 
and  11.42(a).  and  Appendix  III  refer  to 
this  document. 


Subpart  C — Assessment  Plan  Phase 

3.  Section  11.33(a)  is  amended  by 
revising  the  third  sentence  to  read  as 
follows: 

§  1 1 .33    What  types  of  assessment 
procedures  are  available? 


(a)  *   *   *  There  are  two  type  A 
procedxues:  a  procedure  for  coastal  or 
marine  environments,  which 
incorporates  the  Natural  Resource 
Damage  Assessment  Model  for  Coastal 
and  Marine  Environments,  Version  2.51 
(NRDAM/CME);  and  a  procediue  for 
Great  Lakes  environments,  which 
incorporates  the  Natural  Resource 
Damage  Assessment  Model  for  Great 
Lakes  Environments,  Version  1.51 
(NRDAM/GLE). 


Subpart  D— Type  A  Procedures 

4.  Section  11.40(a)  is  amended  by 
revising  the  third  and  fifth  sentences  to 
read  as  follows: 

§  1 1 .40    What  are  type  A  procedures? 

(a)  *   *   *  The  type  A  procedure  for 
coastal  and  marine  environments 
incorporates  a  computer  model  called 
the  Natural  Resource  Damage 
Assessment  Model  for  Coastal  and 
Marine  Environments  Version  2.51 
(NRDAM/CME).  *   *   *  The  type  A 
procedure  for  Great  Lakes  environments 
incorporates  a  computer  model  called 
the  Natural  Resoiuce  Damage 
Assessment  Model  for  Great  Lakes 
Environments  Version  1.51  (NRDAM/ 
GLE).  *   *   * 


John  Berry. 

Assistant  Secretary — Policy,  Management. 

and  Budget. 

[FR  Doc.  00-2432  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  4310-R6-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule.       , 

SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insiuance  Rate  Map(s) 
in  effect  for  each  listed  community  prior 
to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E..  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington.  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
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modified  base  flood  elevations  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Associate  Director  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  ciurently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insiu-ance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 


should  not  be  construed  to  mean  that 
the  commimity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pm-suant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
.  buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flotod  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 


Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulator>' 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains,  | 

Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Arizona: 

Coconino 
-    (FEMA 
Docket  No. 
7296). 
Pima  (FEMA 
Docket  No. 
7296). 
Arkansas:  Saline 
(FEMA  Docket 
No.  7296). 

California: 

Orange 
(FEMA 
Docket  No. 
7296).       , 

Orange 
(FEMA 
Docket  No. 
7296). 

Sacramento 
(FEMA 
Docket  No. 
7296). 


Location 


City  of  Flagstaff 


City  of  Tucson 


Unincorporated 
Areas. 


City  of  Irvine 


Dates  and  name  of 

newspaper  where  notice 

was  published 


City  of  Placentia 


Unincorporated 
Areas. 


Julys.  1999.  July  15, 
1999,  Arizona  Daily 
Sun. 

June  8,  1999,  June  15, 
1999,  Tucson  Citizen. 

June  17,  1999,  June  24, 
1999,  Benton  Courier. 


June  8,  1999,  June  15, 
1999,  Orange  County 
Register 

Julys,  1999,  July  15, 
1999,  Placentia  News- 
Times. 

July  7,  1999,  July  14, 
1 999,  Sacramento  Bee. 


Chief  executive  officer  of  community 


The  Honorable  Christopher  J. 
Bavasi.  Mayor,  City  of  Flagstaff, 
211  West  Aspen  Avenue,  Flag- 
staff, Arizona  86001 

The  Honorat)le  George  Miller, 
Mayor,  City  of  Tucson,  P.O.  Box 
27210,  Tucson,  Arizona  85726. 

The  Honorable  Lanny  Fife,  Saline 
County  Judge,  200  North  Main, 
Room  116,  Benton,  Art<ansas 
72015. 

The  Honorable  Christina  Shea, 
Mayor,  City  of  Irvine,  P  O.  Box 
19575,  Irvine,  Califomia  92623. 

The  Honorable  Constance 

Underhill,  Mayor,  City  of 
Placentia,  410  East  Chapman  Av- 
enue, Placentia,  California  92870. 

The  Honorable  Ilia  Collin,  Chair- 
person, Sacramento  County, 
Board  of  Supervisors,  700  H 
Street,  Room  2450,  Sacramento, 
California  95814. 


Effective  Date  of 
modification 


June  4.  1999  . 

May  11,  1999 
May  7,  1999  .. 

Sept.  13,  1999 
June  9,  1999  . 
Oct.  12,  1999  . 


Community 
No. 


040020 


040076 


050191 


060222 


060229 


060262 


6016 
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State  and  cou  ity 


San  Diego 
(FEMA 
Docket  lllo. 
7296). 

San  Diego 
(FEMA 
Docl<et  Iflo. 
7296). 

Ventura 
(FEMA 
Docket  tk). 
7296). 
Orange 
(FEMA 
Docket  (k>. 
7296). 
Colorado:  Surrtnit 
(FEMA  Doct^t 
No.  7296). 


Dockrt 


Ik). 


Iowa:  Story 
(FEMA 
No.  7296). 
Kansas: 

Sedgwwk 
(FEMA 
Docket 
7296). 
Johnson 
(FEMA 
Docket 
7296). 
Sedgwick 
(FEMA 
Docket 
7296). 

Sedgwflck 
(FEMA 
Docket 
7296). 


Sedgwk^ 
(FEMA 
Docket 
7296). 
SedgwKk 
(FEMA 
Docket 
7296) 
Missouri:  St 
(FEMA  Docl#t 
No.  7296) 


lk>. 


I  to. 


I  to. 


I  to. 


to. 


Louis 


North  Dakota: 
Cass  (FEM/s 
Docket  No 
7296). 
Oklahoma: 
Oklahoma 
(FEMA 
.    Docket  Ho. 

7296). 
Tulsa  (FEMA 
Docket  No. 
7296) 

Oregon: 
Clackamas 
(FEMA  Doclfet 
No.  7296). 


Locatkjn 


City  of  San  Diego 


Unincorporated 
Areas. 


City  of  Simi  Val- 
ley. 


City  of  Tustin 


Town  of  Frisco  .... 


City  of  Ames 


City  of  HaysviHe 


City  of  Prairie  Vil- 
lage. 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  WkDhita  .. 


City  of  Wk:hita  .. 


City  of  Maryland 


City  of  Fargo 


City  of  Oklahoma 
City. 


City  of  Tulsa 


City  of  Milwaukie 


Dates  and  name  of 

newspaper  where  notkie 

was  published 


June  18,  1999,  June  25, 
1999,  San  Diego  Daily 
Transcript 

July  15,  1999,  July  22, 
1999,  San  Diego 
Union-Tribune. 


June  22,  1999,  June  29, 
1999,  Ventura  County 
Star 

June  8,  1999,  June  15, 
1999,  Orange  County 
Register 

June  18,  1999,  June  25, 
1999,  Breckenridge 
Summit  County  Jour- 
nal. 

June  23,  1999,  June  30, 
1999,  The  TrHxjne. 


June  21 ,  1999,  June  28. 
1999,  HaysviHe  Times. 


July  9,  1999,  July  16. 
1999,  The  Sun. 


June  30,  1999,  July  7, 
1999,  Wichita  Ea^. 


June  21,  1999,  June  28, 
1999,  Wichita  Ea^e. 


June  22,  1999,  June  29, 
1999,  Wichita  Eagle. 


June  30,  1999,  July  7, 
1999,  WK^ita  Eagle. 


June  15,  1999,  June  22, 
1999,  St.  Louis 
Countian. 

June  22.  1999,  June  29, 
1999,  The  Forum. 


June  18,  1999,  June  25, 
1999,  Daily  Oklaho- 
man. 

June  11,  1999,  June  18, 
1999,  Tulsa  World. 


June  24,  1999,  July  1, 
1999,  The  Oregonian. 


Chief  executive  offk:er  of  community 


The  Honorat><e  Susan  GokJing, 
Mayor,  City  of  San  Diego,  202  C 
Street,  11th  Ftoor,  San  Diego, 
California  92101. 

The  Honorable  Pam  Slater,  Chair- 
person, San  Diego  County,  Board 
of  Supervisors,  1600  Pacific  High- 
way, Room  335,  San  Diego,  Cali- 
fornia 92101. 

The  Honorable  BMI  Davis,  Mayor, 
City  of  Simi  Valley,  2929  Tapo 
Canyon  Road.  Simi  Valley,  Cali- 
fornia 93063-2199. 

The  Honorable  Thomas  Saltarelli, 
Mayor,  City  of  Tustin,  300  Cen- 
tennial Way,  Tustin,  California 
92780. 

The  Honorable  M.L.  Etie,  Mayor, 
Town  of  Frisco,  P.O.  Box  4100, 
Frisco,  Cotorado  80443. 

The  Honorable  Ted  Tedesco, 
Mayor,  City  of  Ames,  515  Clark 
Avenue,  Ames,  Iowa  50010. 

The  Honorat)le  Tim  Norton,  Mayor, 
City  of  HaysviHe,  200  West 
Grand,  Haysville,  Kansas  67060. 

The  Honorable  Ronakl  Schaffer, 
Mayor,  City  of  Prairie  ViHage, 
7700  Mission  Road,  Prairie  Vil- 
lage, Kansas  66208. 

The  Honorat)le  William  Hancock, 
Chairman,  3oard  of  Commis- 
sioners, Sedgwksk  County,  525 
North  Main,  Wichita.  Kansas 
67203. 

The  Honorable  William  Hancock, 
Chaimfian,  Board  of  Commis- 
sioners, Sedgwk*  County,  525 
North  Main,  Wk:hita,  Kansas 
67203. 

The  Honorable  Bob  Knight,  Mayor, 
City  of  Wtehita,  455  North  Main 
Street,  First  Floor,  Wrchita,  Kan- 
sas 67202. 

The  Honorable  Bob  Knight,  Mayor, 
City  of  Wrchita,  455  North  Main 
Street,  First  Fkx)r,  Wichita,  Kan- 
sas 67202. 

The  Honorable  Michael  O'Brien, 
Mayor.  City  of  Maryland  Heights, 
212  Millwell  Drive.  Maryland 
Heights,  Missouri  63043. 

The  Honoral)le  Bruce  Fumess, 
Mayor.  City  of  Fargo,  City  Hall, 
200  Third  Street  North.  Fargo, 
North  Dakota  58102-4809. 

The  Honorable  Kirtc  Humphreys. 
Mayor.  City  of  Oklahoma  City. 
200  North  Walker.  Suite  302, 
Oklahoma  City.  Oklahoma  73102. 

The  Honorable  M.  Susan  Savage. 
Mayor,  City  of  Tulsa.  City  Hall. 
200  Ciyk:  Center.  Tulsa.  Okla- 
homa 74103. 

The  Honorat)le  Carolyn  Tomei. 
Mayor.  City  of  Milwaukie.  10722 
Southeast  Main  Street.  Milwaukie, 
Oregon  97222. 


Effective  Date  of 
modifteation 


May  25,  1999 


June  22.  1999 


May  26.  1999 


Sept.  13.  1999 


May  14.  1999 


Sept.  28.  1999 


May  20,  1999 


June  15,  1999 


May  27.  1999 


May  20.  1999 


May  20,  1999 


May  27,  1999 


Sept.  20.  1999 


May  21.  1999 


May  27.  1999 


Sept.  16.  1999 


May  21.  1999 


Community 
No. 


060295 


060289 


060421 


060235 


080245 


190254 


200324 


200175 


200321 


200321 


200328 


200328 


290889 


385364 


405378 


405381 


410019 
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State  and  county 


South  Dakota: 
Minnehaha 
(FEMA  Docket 
No.  7296). 

Texas: 
Tan-ant 

(FEMA 

Docket  No. 

7296). 
Tanant 

(FEMA 

Docket  No. 

7296). 
Travis  (FEMA 

Docket  No. 

7296). 
Williamson 

(FEMA 

Docket  No. 

7296). 
Tan^ant 

(FEMA     - 

Docket  No. 

7296). 
Dallas  (FEMA 

Docket  No. 

7296). 

Tan-ant 

(FEMA 

Docket  No. 

7296). 
Tan-ant 

(FEMA 

Docket  No. 

7296). 
Collin  (FEMA 

Docket  No. 

7296). 
Dallas  and 

Collin 

(FEMA 

Docket  No. 

7296). 
Galveston 

(FEMA 

Docket  No. 

7296). 

Williamson 
(FEMA 
Docket  No. 
7296). 
Tan-ant 
(FEMA 
Docket  No. 
7296). 
Washington:  Spo- 
kane (FEMA 
Docket  No. 
7296). 


Locatkm 


Unincorporated 
Areas. 


City  of  Arlington 
City  of  Arlington 
City  of  Austin  .... 


City  of  Cedar 
Park. 


City  of  Colleyville 


City  of  Farmers 
Branch. 


City  of  Fort  Worth 

City  of  Fort  Worth 

City  of  Frisco  

City  of  Garland  ... 


City  of  League 
City. 


City  of  Leander 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Dates  and  name  of 

newspaper  wtiere  notk» 

was  published 


June  18,  1999,  June  25, 
1999,  Argus  Leader. 


July  9,  1999,  July  16, 
1999,  Fort  Worth  Star- 
Telegram. 

June  15,  1999,  June  22, 
1999,  Fort  Worth  Star- 
Telegram. 

June  22,  1999,  June  29, 

1999,  Austin  Amer- 

ican-Statesmar). 
July  7,  1999,  July  14. 

1999,  Hill  Country 

News. 

June  11,  1999,  June  18, 
1999,  Fort  Wortti  Star- 
Telegram. 

July  23.  1999,  July  30, 
1999,  Dallas  Morning 
News. 

June  15,  1999,  June  22, 
1999,  Fort  Worth  Star- 
Telegram. 

June  23,  1999,  June  30, 
1999,  Fort  Worth  Star- 
Telegram. 

June  11,  1999,  June  18, 
1999,  Frisco  Enter- 
prise. 

June  24,  1999,  July  1, 
1999,  Gariand  News. 


June  18,  1999,  June  25, 
1999,  Galveston  Daily 
News. 


July  7,  1999,  July  14, 
1999,  Hill  Country 
News. 

June  11,  1999,  June  18, 
1999,  Fort  Worth  Star- 
Telegram. 

June  8,  1999,  June  15, 
1999,  Spokesman-Re- 
view. 


Chief  executive  offk»r  of  community 


The  Honorable  BoberX  Kolbe,  Chair- 
man, Minnehaha  County  Com- 
misskxiers,  415  North  Dakota  Av- 
enue, Sioux  Falls,  South  Dakota 
57104-2465. 

The  fHonorable  Elzie  Odom,  Mayor, 
City  of  Arlington,  P.O.  Box  231, 
Arlington,  Texas  76004-0231 . 

The  Honorable  Elzie  Odom,  Mayor, 
City  of  Arlington,  P.O.  Box  231, 
Arlington,  Texas  76004-0231 . 

The  Honorable  Kirk  Watson,  Mayor, 
City  of  Austin,  124  West  Eighth 
Street,  Austin,  Texas  78701 . 

Tfie  Honorable  George  Denny, 
Mayor,  City  of  Cedar  Park,  600 
North  Bell  Boulevard,  Cedar  Park, 
Texas  78613. 

The  Honorable  Rk:hard  Newton, 
Mayor,  City  of  Colleyville,  P.O. 
Box  185,  Fort  Worth,  Texas 
76034^185. 

The  Honorable  Bob  Phelps,  Mayor, 
City  of  Farmers  Branch,  P.O.  Box 
819010,  Farmers  Branch,  Texas 
75381-9010. 

The  Honorable  Kenneth  Ban, 
Mayor,  City  of  Fort  Worth,  City 
Hall,  1000  Throckmorton  Street, 
Fort  Worth,  Texas  76102-6311. 

The  Honorable  Kenneth  Barr, 
Mayor,  City  of  Fort  Worth,  City 
Hall,  1000  Throckmorton  Street, 
Fort  Worth,  Texas  76102-6311. 

The  Honorable  Kathy  Seei,  Mayor, 
City  of  Frisco.  P.O.  Box  1100, 
Frisco,  Texas  75034. 

The  Honorable  Jim  Stence,  Mayor, 
City  of  Gartand,  200  North  Fifth 
Street,  Garland,  Texas  75040. 


The  Honorable  A.  Tommy 
Frankovich,  Mayor,  City  of 
League  City,  City  Hall,  300  West 
Walker,  League  City,  Texas 
77573. 

The  Honorable  Charies  E.  Eaton, 
Mayor,  City  of  Leander,  P.O.  Box 
319.  Leander,  Texas  78646. 

The  Honorable  Tom  Vandergriff, 
Tan-ant  County  Judge,  100  East 
Weathertord  Street,  Fort  Worth, 
Texas  76196-0601. 

The  Honorable  Kate  McCaslin, 
Chairperson,  Spokane  County, 
Board  of  Commissioners,  1116 
West  Broadway  Avenue,  Spo- 
kane, Washington  99260-01 00. 


Effective  Date  of 
nK>dificatk>n 


May  21,  1999 


June  11,  1999 

Sept  20,  1999 

May  27,  1999  . 
Oct.  12,  1999  . 

May  19,  1999  .. 

June  23,  1999  . 

Sept.  20,  1999  . 

May  20,  1999  .. 

May  21,  1999  .. 
May  21,  1999  .. 


Community 


460057 


May  19,  1999 


Oct.  12,  1999 


May  19,  1999 


Sept.  13,  1999 


485454 

485454 

480624 
481282 

480590 

480174 

480596 

480596 

480134 
485471 

485488 

481282 

480582 

53017 
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(Catalog  of 
83.100,  "Flood 


Dated:  Januan 
Michael  |.  Arms  trong, 
Associate  Direct  jr/t 
(FRDoc.  0O-27S9 
MLUNO  COOe  6711  -0*-f 


Federal  Domestic  Assistance  No. 
Insurance") 

28,  2000. 


'or  Mitigation. 
Filed  2-7-00;  8:45  am] 


FEDERAL  EMERGENCY 
MANAGEMEMr  AGENCY 

44  CFR  Part  i 

[DockM  No.  FEilA-7312] 

Changes  in  FHxxl  Elevation 
Determlnationis 

AGENCY:  Fede^  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 


summary:  Thi 
communities 
base  (1%  ann' 
elevations  is 
scientific  or  t( 
insurance  prei 


interim  rule  lists 
rhere  modification  of  the 
[al  chance)  flood 
ipropriate  because  of  new 
:hnical  data.  New  flood 
lium  rates  will  be 


calculated  froti  the  modified  base  flood 
elevations  for  aew  buildings  and  their 
contents. 

DATES:  These  i  nodified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insuran  :e  Rate  Map(s)  in  effect 
prior  to  this  d(  (termination  for  each 
listed  conunui  lity. 

From  the  da  te  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  ocal  circulation,  any 
person  has  nil  lety  (90)  days  in  which  to 
request  throug  h  the  community  that  the 
Associate  Dirt  ctor  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  ma  i  be  changed  during  the 
90-day  period  * 

ADDRESSES:  Tl  le  modified  base  flood 
elevations  for  each  community  are 
available  for  i;  ispection  at  the  office  of 
the  Chief  Exe<  utive  Officer  of  each 
community.  1  he  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  V  iller,  F.E..  Chief,  Hazards 


State  and  co  inty 


Arizona: 
Cochise 


Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  commxmity  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  piu'suant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  hisurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  pvuposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any  - 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  nde  is  categorically  excluded 
fi'om  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 


envirorunental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification. 

This  interim  rule  is  not  a  significant 
regulatory  action  luider  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform. 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


Location 


Unincorporated 
Areas. 


Dates  and  name  of 

newspaper  where 

notice  was  published 


November  10,  1999,  Novem- 
ber 17,  1999,  Arizona 
Range  News. 


Chief  executive 

officer  of 

community 


The  Honorable  Mike  Palmer, 
Chairman,  Cochise  County 
Board  of  Supervisors,  1415 
West  Melody  Lane,  Building 
B,  Bisbee,  Arizona  85603. 


Effective  date 
of  modification 


February  15,  2000 


Commu- 
nity 
No. 


040012 
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State  and  county 


Maricopa 


Graham 


Pima 


Location 


Maricopa 


Maricopa 


Maricopa 


Pima 


Town  of  Giitiert 


Unincorporated 
Areas. 


Town  of  Marana 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Mesa 


Pima 


Maricopa 


Pima 


Santa  Cruz 


Cochise 


Yavapai 


Arkansas: 
Craighead 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Town  of  Queen 
Creek. 


Town  of  Sahuarita 


Unincorporated 
Areas. 


City  of  Willcox 


Unincorporated 
Areas. 


City  of  Jonesboro .. 


'  Dates  and  name  of 
newspaper  where 
notk:e  was  published 


October  20,  1999,  October  27, 
1999,  The  Tribune  News- 
papers. 


November  10,  1999,  Novem- 
ber 17,  1999,  Eastern  Ari- 
zona Courier 


October  8,  1999,  October  15, 
1999,  Arizona  Daily  Star. 


October  20,  1999,  October  27, 
1999,  Arizona  Republic. 


November  12,  1999,  Novem- 
t)er  19,  1999,  Arizona  Re- 
public. 


October  20,  1999,  October  27, 
1999,  Mesa  Tribune. 


October  8,  1999,  October  15, 
1999,  The  Arizona  Daily 
Star 


November  10,  1999,  Novem- 
ber 17,  1999,  The  Arizona 
Daily  Star. 


October  20,  1999,  October  27, 
1999,  Arizona  Republic. 


November  10,  1999,  Novem- 
ber 17,  1999,  Green  Valley 
News  &  Sun. 

October  19,  1999,  October  21, 
1999,  Nogales  International. 


November  10,  1999,  Novem- 
ber 17,  1999,  Arizona 
Range  News. 


October  21,  1999,  October  28, 
1999,  Prescott  Courier. 


October  8,  1999,  October  15, 
1999,  The  Jonesboro  Sun. 


Chief  executive 

officer  of 

community 


The  Honorable  Cynthia 
Dunham,  Mayor,  Town  of 
Gilbert,  1025  South  Gilbert 
Road,  Gilbert,  Arizona 
85296. 
The  Honorable  Lynn  Skinner, 
Chairman,  Graham  County 
Board  of  Supervisors,  921 
Thatcher  Boulevard,  Safford, 
Arizona  85546. 
The  Honorable  Ora  Mae  Ham, 
Mayor,  Town  of  Marana, 
13251  North  Lon  Adams 
Road,  Marana,  Arizona 
85653. 
The  Honorable  Fulton  Brock, 
Chairman,  Maricopa  County, 
Board  of  Supervisors,  301 
West  Jefferson,  10th  Floor, 
Phoenix,  Arizona  85003. 
The  Honorable  Fulton  Brock, 
Chainman,  Maricopa  County 
Board  of  Supervisors,  301 
West  Jefferson,  10th  Floor, 
Phoenix,  Arizona  85003. 
The  Honorat)(e  Wayne  Brown, 
Mayor,  City  of  Mesa,  P.O. 
Box  1466,  Mesa,  Arizona 
85211-1466. 
The  Honorable  Sharon 
Bronson,  Chairperson,  Pima 
County  Board  of  Super- 
visors, 130  West  Congress, 
11th  Floor,  Tucson,  Arizona 
85701. 
The  Honoraljle  Sharon 
Bronson,  Chairperson,  Pima 
County  Board  of  Super- 
visors, 1 30  West  Congress, 
1 1th  Floor,  Tucson,  Arizona 
85701, 
The  Honorable  Mark  Schnepf, 
Mayor,  Town  of  Queen 
Creek,  22350  South  Ells- 
worth Road,  Queen  Creek, 
Arizona  85242. 
The  Honorable  Gordon  Van 
Camp,  Mayor,  Town  of 
Sahuarita,  P.O.  Box  879, 
Sahuarita,  Arizona  85629. 
The  Honorable  Robert  Damon, 
Chairperson,  Santa  Cruz 
County  Board  of  Super- 
visors, 2150  North  Congress 
Drive,  Nogales,  Arizona 
85621. 
The  Honorable  Martin 
Easthouse,  Mayor,  City  of 
Wilteox,  101  South  Railroad 
Avenue,  Suite  B,  Willcox, 
Arizona  85643. 
The  Honorable  AG.  "Chip" 
Davis,  Chairman,  Yavapai 
County  Board  of  Super- 
visors, 10  South  Sixth 
Street,  Cottonwood,  Arizona 
86326. 

The  Honorable  Hutjert  Brodell, 
Mayor,  City  of  Jonestxjro, 
P.O.  Box  1845,  Jonesboro, 
Aricansas  72403-1845. 


Effective  date 
of  modifk:atk)n 


September  28, 
1999. 


February  15,  2000 


August  31,  1999  ....■ 


September  28, 
1999. 


Febnjary  17.  2000 


September  28, 
1999. 


August  31,  1999  ... 


Commu- 
nity 
No. 


October  1,  1999 


September  28, 
1999. 


October  1,  1999 


September  21 , 
1999. 


February  15,  2000 


January  26,  2000 


040044 


040032 


040118 


040037 


040037 


040048 


040073 


040073 


040132 


040173 


040090 


September  10, 
1999. 


040018 


040093 


050048 
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State  and  co  jnty 


Pulaski 


California: 

Los  Angelcis 


Riverside 


Riverside 


San  Diego 


San  Oeigo 


Colorado: 
Arapahoe 


Arapahoe 


Boulder 


Boulder 


Arapahoe 


Douglas  . 


Boulder 


Location 


City  of  Little  Rock 


City  of  Calabasas 


City  of  Munieta 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Santee 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Boulder 


Town  of  Columbine 
Valley. 


Unincorporated 
Areas. 


City  of  Longmont 


Dates  and  name  of 

newspaper  where 

notice  was  published 


November  4,  1999,  Novemtier 
11,  1999,  Arkansas  Demo- 
crat Gazette. 


October  7,  1999,  DOctober  14, 
1999,  DLos  Angeles  Daily 
News. 

November  16,  1999,  Novem- 
ber 23,  1999,  The  Califor- 
nian. 

November  10,  1999,  Novem- 
ber 17,  1999,  Press-Enter- 
prise. 


November  9,  1999,  November 
16,  1999,  San  Diego  Union- 
Tribune. 


November  9,  1999,  November 
16,  1999,  San  Diego  Union- 
Tribune. 


November  4,  1 999,  November 
11,  1999,  The  Villager 


November  18,  1999,  Novem- 
ber 25,  1999,  The  Villager 


November  9,  1 999,  November 
16,  1999,  Daily  Camera. 


November  12,  1999,  Novem- 
ber 19,  1999,  Daily  Camera. 


November  4,  1999,  November 
11,  1999,  The  Littleton  Inde- 
pendent. 


November  17,  1999,  Novem- 
ber 24,  1 999,  Douglas 
County  News  Press. 


November  9,  1999,  November 
16,  1999.  Longmont  Daily 
Times-Call. 


Chief  executive 

offk^r  of 

community 


Effective  date 
of  modification 


The  Honorable  Jim  Dailey, 
Mayor,  City  of  Little  Rock, 
City  Hall,  500  West  Mark- 
ham  Street,  Room  203,  Lit- 
tle Rock,  Arkansas  72201 . 

The  Honorable  Robert  Sibllia, 
Mayor,  City  of  Calabasas, 
26135  Mureau  Road, 
Calabasas,  Califomia  91302. 

The  Honorable  Chuck  Wash- 
ington, Mayor,  City  of 
Murrieta,  26442  Beckman 
Court,  Murrieta,  CA  92562. 

The  Honorable  Roy  Wilson, 
Chairperson,  Riverside 
County  Board  of  Super- 
visors, County  Administra- 
tive Center,  4080  Lemon 
Street,  14th  Roor,  Riverside, 
Califomia  92501 . 

The  Honorable  Pam  Slater, 
Chairwoman,  San  Diego 
County  Board  of  Super- 
visors, 1600  Pacific  High- 
way, Room  335,  San  Diego, 
Califomia  92101. 

The  Honorable  Jack  Dale, 
Mayor,  City  of  Santee, 
10601  Magnolia  Avenue, 
Santee,  Califomia  92071- 
1266. 

The  Honorable  Steve  Ward, 
Chairman,  Arapahoe  County 
Board  of  Commissioners, 
5334  South  Prince  Street, 
Littleton,  Colorado  80166. 

The  Honorable  Steve  Ward, 
Chairperson,  Arapahoe 
County  Board  of  Commis- 
sioners, 5334  South  Prince 
Street,  Littleton,  Colorado 
80166. 

The  Honorable  Ron  Stewart, 
Chairman,  Boulder  County 
Board  of  Commissioners, 
P.O.  Box  471,  Boulder,  Col- 
orado 80306-0471. 

Tfte  Honorable  Robert  D. 
Greenlee,  Mayor,  City  of 
Boulder,  P.O.  Box  791 , 
Boulder,  Colorado  80306- 
0791. 

The  Honorable  James  C. 
McShane,  Mayor,  Town  of 
Columbine  Valley,  5931 
South  Middlefield  Road, 
Suite  101,  Columbine  Val- 
ley, Colorado  80123. 

The  Honorable  James 
Sullivian,  Chairperson, 
Douglas  County  Board  of 
Commissioners,  101  Third 
Street.  Castle  Rock,  Colo- 
rado 80104. 

The  Honorable  Leona 
Stoecker,  Mayor,  City  of 
Longmont,  350  Kimbark 
Street,  Longmont,  Colorado 
80501. 


September  30, 
1999. 


September  2,  1999 


October  19,  1999 


October  6,  1999 


February  14,  2000 


Commu- 
nity 
No. 


050181 


060749 


060751 


060245 


060284 


February  14.  2000         060703 


October  12,  1999 


October  12,  1999 


October  5,  1999 


October  12,  1999 


October  12,  1999 


080011 


080011 


October  12,  1999 


Octobers,  1999 


080023 


080024 


080014 


080049 


080027 
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State  and  county 


Hawaii: 


Kansas: 
Johnson 


Location 


Missouri: 
Jefferson 


Clay,  Platte,  and 
Jackson. 


New  Mexico: 
Bernalillo 


t^vada: 
Clark 


City  and  County  of 
Honolulu. 


City  of  Overland 
Park. 


City  of  Crystal  City 


City  of  Kansas  City 


Clark 


Clark 


Oklahoma: 
Tulsa . 


Cleveland 


City  of  Albuquerque 


UnirKX>rporated 
Areas. 


Unincorporated 
Areas. 


City  of  Henderson 


City  of  Broken 
Arrow. 


City  of  Moore 


Texas: 
Tarrant 

Tarrant 

Bexar  .. 


City  of  Arlington 
City  of  Arlington 


Unincorporated 
Areas. 


Dates  and  name  of 

newspaper  where 

notice  was  published 


October  19,  1999,  October  26, 
1999,  Honolulu  Star  Bulletin. 


November  5,  1999,  November 
12,  1999,  Overland  Park 
Sun. 


October  20,  1999,  October  27, 
1999,  Suburban  Journal. 


October  12,  1999,  October  19, 
1999,  Daily  Record. 


November  3,  1999,  November 
10,  1999,  Albuquerque  Jour- 
nal. 


October  14,  1999,  October  21, 
1999,  Las  Vegas  Review- 
Journal. 


October  14,  1999,  October  21, 
1999,  Las  Vegas  Review- 
Journal. 


October  14,  1999,  October  21, 
1999,  Las  Vegas  Review- 
JoumaL 


October  22,  1999,  October  29, 
1999,  Broken  Arrow  Ledger 


October  22,  1999,  October  29, 
1999,  Moore  American. 


October  21,  1999,  October  28, 
1999.  FofT  Worth  Star-Tele- 
gram. 

November  19,  1999,  Novem- 
ber 26,  1999,  Fort  Worth 
Star-Telegram. 

htovember  10,  1999,  Novem- 
ber 17,  1999,  San  Antonk) 
Express-Ne¥vs. 


Chief  execudCre 

officer  of 

community 


The  Honoraljle  Jeremy  Harris, 
Mayor,  City  of  Honolulu, 
Honolulu  Hali,  530  South 
King  Street,  Honolulu,  Ha- 
waii 96813. 

The  Honorable  Ed  Eiler, 
Mayor,  City  of  Overland 
Park,  City  Hall,  8500  Santa 
Fe  Drive,  Overiand  Park, 
Kansas  66212. 

The  Honorable  Grant  John- 
ston, Mayor,  City  of  Crystal 
City,  130  Mississippi  Ave- 
nue, Crystal  City,  Missouri 
63019, 

The  Honorable  Kay  Bames. 
Mayor,  City  of  Kansas  City, 
414  East  12th  Street,  29th 
Floor,  Kansas  City,  Missouri 
64106. 

The  Honorak>le  Jim  Baca, 
Mayor,  City  of  Albuquerque, 
P.O.  Box  1293,  Albu- 
querque, New  Mexkx)  87103. 

The  HonoratJte  Bruce 
Woodbury,  Chairperson, 
Clark  County  Board  of  Com- 
missioners, 500  Grand  Cen- 
tral Pari(way,  Las  Vegas, 
Nevada  89155. 

The  Honorat)le  Bruce 
Woodtjury,  Chairperson, 
Clark  County  Board  of  Su- 
pervisors, P.O.  Box  551601, 
Las  Vegas,  Nevada  89155- 
1601. 

The  Honorable  James  Gittson, 
Mayor,  City  of  Henderson, 
240  South  Water  Street, 
Henderson,  Nevada  89015. 

The  HorK)rable  James  Rey- 
nolds, Mayor,  City  of  Broken 
Anx)w,  P.O.  Box  610,  Bro- 
ken Arrow,  Oklahoma  74013. 

The  HofK>rat)le  Glenn  Lewis, 
Mayor,  City  of  Moore.  301 
North  Broadway,  Moore, 
Oklahoma  73160. 

The  HoTKH-abie  Elzie  Odom, 
Mayor,  City  of  Arlington, 
P.O.  Box  231,  Arlington, 
Texas  76004-0231. 

The  Honorable  Elzie  Odom, 
Mayor,  City  of  Ariington, 
P.O.  Box  231 ,  Ariington, 
Texas  76004-0231 . 

The  Honorable  Cyndi  Taytor 
Krier,  Bexar  County  Judge, 
Bexar  County  Courthouse, 
100  Dotorosa,  Suite  101, 
San  Antonk),  Texas  78205- 
3036. 


Effective  date 
of  modifrcation 


Commu- 
nity 
No. 


January  24,  2000 


150001 


October  12,  1999 


200174 


September  28, 
1999. 


September  8,  1999 


290189 


290173 


September  29, 
1999. 


January  19,  2000 


350002 


320003 


SeptemtMr  17, 
1999. 


January  19,  2000 


September  28, 
1999. 


September  24, 
1999. 


January  26,  2000 


October  25,  1999 


October  12.  1999 


320003 


320005 


400236 


400044 


485454 


485454 


480035 
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Dates  and  name  of 

Chief  executive 

Effective  date 

Commu- 

State and  col 

ity 

Location 

newspaper  where 
notice  was  published 

officer  of 
community 

of  modification 

nity 
No. 

Brazo$ 

City  of  College  Sta- 
tion. 

Novemt)er  19,  1999,  Novem- 
t)er  16,  1999,  Bryan  and 

The  Honorable  Lynn 
Mcllhaney,  H^ayor,  City  of 

October  8,  1999 

480083 

College  Station  Eagle. 

College  Station,  P.O.  Box 
9960,  College  Station, 
Texas  77842-9960. 

- 

Dallas 

City  of  Dallas  

October  12,  1999,  October  19, 
1999,  Dallas  Morning  News. 

The  Honorable  Ron  Kirk, 
Mayor,  City  of  Dallas,  City 

January  17,  2000  ... 

480171 

Hall,  1500  Manila  Street, 

Dallas,  Texas  75201. 

_ 

Dallas  

City  of  Dallas  

October  14,  1999,  October  21, 
1 999,  Dallas  Morning  News. 

The  Honorable  Ron  Kirk, 
Mayor,  City  of  Dallas,  City 

September  17, 
1999. 

480171 

Hall,  1500  Marilla  Street, 

• 

Dallas,  Texas  75201. 

Dallas  

City  of  Dallas  

November  16,  1999,  Novem- 
ber 23,  1999,  Dallas  Morn- 

The Honorable  Ron  Kirk, 
Mayor,  City  of  Dallas,  City 

October  6,  1999 

480171 

ing  News. 

Hall,  1500  Marilla  Street, 
Dallas,  Texas  75201 . 

Dallas  

City  of  Garland 

October  14,  1999,  October  21, 
1999,  The  Garland  News. 

The  Honorable  Jim  Spence, 
Mayor,  City  of  Garland,  P.O. 

September  15, 
1999. 

485471 

Box  469002,  Gariand,  Texas 

75046-9002. 

Harris 

Unincorporated 

Novembers,  1999,  November 

The  Honorable  Robert  Eckels, 

September  29, 

480287 

Areas. 

10,  1999,  Houston  Chronicle. 

Harris  County  Judge,  1001 
Preston  Street,  Suite  91 1 , 

1999. 

Houston,  Texas  77002. 

Hays  

Unincorporated 
Areas. 

November  26,  1999,  Decem- 
ber 3,  1999,  San  Marcos 
Daily  Record. 

The  Honorable  Eddy 
Etheredge,  Hays  County 
Judge,  Hays  County  Court- 
house, 1 1 1  East  San  Anto- 
nio Street,  San  Marcos, 
Texas  78666. 

March  2,  2000  

480321 

Citv  of  Keller 

October  6,  1999,  October  13, 
1999,  Fort  Worth  Star-Tele- 

The Honorable  Dave  Phillips, 
Mayor,  City  of  Keller,  P.O. 

August  30,  1999  .... 

480602 

gram. 

Box  770,  Keller,  Texas 
76244. 

Kendall  .... 

Unincorporated 

October  19,  1999,  October  26, 

The  Honorable  Bill  Gooden, 

September  15, 

480417 

Areas. 

1999,  The  Boeme  Star 

Kendall  County  Judge,  201 
East  San  Antonio  Street, 
120,  Boeme,  Texas  78006. 

1999. 

Dallas  

City  of  Lancaster .... 

October  7,  1999,  October  14, 
1999,  Lancaster  Today. 

The  Honorable  Martha  Wal- 
lace, Mayor,  City  of  Lan- 
caster, P.O.  Box  940,  Lan- 
caster, Texas  75146-0940. 

September  7,  1999 

480182 

Collin  

City  of  Piano  

October  13,  1999,  October  20, 
1999,  Piano  Star  Courier. 

The  Honorable  John  Long- 
street,  Mayor,  City  of  Piano, 
P.O.  Box  860358,  Piano, 
Texas  75086-0358. 

September  7,  1999 

480140 

Bexar  

City  of  San  Antonio 

October  15,  1999,  October  22, 
1999,  San  Antonio  Express- 
News. 

The  Honorable  Howard  W. 
Peak,  Mayor,  City  of  San 
Antonio,  P.O.  Box  839966, 
San  Antonio,  Texas  78283- 
3966. 

January  20,  2000  ... 

480045 

(Catalog  of  Fedi 

ral  Domestic  Assistance  No. 

FEDERAL  EMERGENCY                               elevations  is  appropriate  because  of  new 

83.100,  "Flood 

nsurance.") 

MANAGEMENT  AGENCY                             scientific  or  technical  data.  New  flood 

Dated:  Januai 

y  28,  2000. 

insurance  premium  rates  will  be 
44  CFR  Part  65                                              calculated  from  the  modified  base  flood 

Michael  ].  Ann 

itrong, 

rn^u,^*  M«  ecu  A  711  CI                                  elevatious  for  new  buildings  and  their 

Associate  Direc 

or  for  Mitigation. 

[Docket  No.  FEMA-7316]                                           ^     ^                                   ° 

contents. 

[PR  Doc.  00-28 

)2  Filed  2-7-00;  8:45  am] 

Changes  in  Flood  Elevation                      qates:  These  modified  base  flood 

BILLING  CODE  671 

M)4-P 

Determinations                                               elevations  are  currently  in  effect  on  the 
AGENCY:  Federal  Emergency                         dates  listed  in  the  table  and  revise  the 
Management  Agency  (FEMA).                       F^ood  Insurance  Rate  Map{s)  m  effect 
,-_   °. ,  ,    •         i„                                        prior  to  this  determination  for  each 
ACTION:  Interim  rule.                                        •  »  j                 •*. 

isted  rnmmunity. 

SUMMARY:  This  interim  rule  lists                       From  the  date  of  the  second 

communities  where  modification  of  the      publication  of  these  changes  in  a 

base  (1%  annual  chance) 

ilood                    newspaper  i 

3f  local  circulation, 

any 
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person  has  ninety  (90)  days  in  which  to 
request  through  \he  community  that  the 
Associate  Director  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insiu-ance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  pmposes,  the  currently 
effective  commimity  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 


The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
commimity  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insiuance  Program 
(NFIP). 

These  modified  elevations,  together 
Vtrith  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  commimity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  fi'om 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 


NFEP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Sub)ects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


California: 

Santa  Clara 

Sacramento 

Sacramento 


Location 


City  of  Milpltas 


Sacramento 


City  of  Sacramento 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Dates  and  name  of  newspaper 
where  notice  was  published 


December  3,  1999,  Decemt)er 
10,  1999,  San  Jose  Mercury 
News. 


December  21,  1999,  Decem- 
ber 28,  1999,  Sacramento 
Bee. 


December  15,  1999,  Decem- 
ber 22,  1999,  Sacramento 
Bee. 


December  21,  1999,  Decem- 
ber 28,  1999,  Sacramento 
Bee. 


Chief  executive  officer  of 
community 


The  Honorable  Henry 
Manayan,  Mayor,  City  of 
Mllpjtas,  455  East  Calaveras 
Boulevard,  Mllpitas,  Cali- 
fornia 95035. 

The  Honorable  Joe  Sema, 
Mayor,  City  of  Sacramento, 
City  Hall,  9151  I  Street, 
Room  205,  Sacramento, 
Califomla  95814. 

The  Honorable  Muriel  John- 
son, Chairperson,  Sac- 
ramento County  Board  of 
Supervisors,  700  H  Street, 
Room  2450,  Sacramento, 
Califomla  95814 

The  Honorable  Muriel  John- 
son. Chairperson,  Sac- 
ramento County  Board  of 
Supervisors,  700  H  Street, 
Room  2450,  Sacramento, 
California  95814. 


Effective  date  of 
modification 


November  2,  1999 


November  24,  1999 


March  21,  2000 


Commu- 
nity 
number 


060344 


060266 


060262 


November  24,  1999 


060262 


6024 
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State  and  co«  nty 


Colorado: 
Boulder 


Kansas: 
Butter 


Missouri: 
St.  Louis 


Clay 


Jackson 


Ray 


Nevada: 
Clark 


Oregon: 
Marion 


Texas: 
Collin 


Tarrant 


Denton 


Dallas 


Denton 


Location 


City  of  Boulder 


Unincorporated 
Areas. 


City  of  Chesterfield 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Unincorporated 
Areas 


City  of  Las  Vegas 


Unincorporated 
Areas. 


City  of  Allen 


City  of  Ariington 


Town  of  Copper 
Canyon. 


City  of  Dallas 


Town  of  Flower 
Mound. 


Dates  and  name  of  newspaper 
where  notice  was  published 


Decemtter  9,  1 999,  December 
16,  1999,  Daily  Camera. 


November  26,  1999,  Decem- 
ber 3,  1999,  El  Dorado 
T7mes. 


December  14,  1999,  Decem- 
ber 21,  1999,  St.  Louis 
Countian. 


December  16,  1999,  Decem- 
ber 23,  1999,  Kearney  Cou- 
rier. 


December  16,  1999,  Decem- 
ber 23.  1999,  The  Independ- 
ence Examiner 


December  16,  1999,  Decem- 
ber 23,  1999,  Daily  News. 


December  8,  1999,  December 
15,  1999,  Las  Vegas  Re- 
view Journal. 


December  2,  1999,  December 
9,  1999,  Statesman  Journal. 


Chief  executive  officer  of 
community 


Decemt)er8,  1999,  December 
15,  1999,  Allen  American. 


December  3,  1999,  December 
10,  1999,  Fort  Worth  Star- 
Telegram. 

December  22,  1999,  Decem- 
ber 29,  1999,  Lewisville 
News. 


Novemtjer  30,  1999,  Decem- 
ber 7,  1999,  Dallas  Morning 
News. 


December  22,  1999,  Decem- 
ber 29,  1999,  Lewisvillle 
News. 


The  Honorable  Robert  D. 
Greenlee,  Mayor,  City  of 
Boulder,  P.O.  Box  791 , 
Boulder,  Colorado  80306. 

The  Honorable  Linsey 
Cutsinger,  Butler  County 
Commissioner  Chair,  Butler 
County  Courthouse,  205 
West  Central  Avenue, 
Fourth  Floor,  El  Dorado, 
Kansas  67042. 

The  Honorable  Nancy  Green- 
wood, Mayor,  City  of  Ches- 
terfield, 16052  Swingley 
Ridge  Road,  Suite  100, 
Chesterfield,  Missouri  63017. 

The  Honorable  Thomas  M. 
Brandon,  Commissioner, 
Clay  County,  Courthouse 
Square,  Liberty,  Missouri 
64068. 

The  Honorable  Katheryn 
Shields,  County  Executive, 
Jackson  County  Court- 
house, 415  East  12th  Street, 
Kansas  City,  Missouri  64106. 

The  Honorable  William  Edgar, 
Commissioner,  Ray  County, 
100  West  Main  Street,  Rk:h- 
mond,  Missouri  64085. 

The  Honorable  Oscar  Good- 
man, Mayor,  City  of  Las 
Vegas,  400  East  Stewart 
Avenue,  Las  Vegas,  Nevada 
89101. 

The  Honorable  Patti  Milne, 
Chairman,  Marion  County 
Board  of  Supervisors,  Coun- 
ty Courthouse,  100  High 
Street  Northeast,  Salem,  Or- 
egon 97301 . 

The  Honorable  Steve  Terrell, 
Mayor,  City  of  Allen,  One 
Butler  Circle,  Allen,  Texas 
75013. 

The  Honorable  Elzie  Odom, 
Mayor,  City  of  Ariington, 
P.O.  Box  231,  Ariington, 
Texas  76004-0231. 

The  Honorable  Thomas  A. 
Rogers,  Mayor,  Town  of 
Copper  Canyon,  City  Hall, 
400  Woodland  Drive,  Cop- 
per Canyon,  Texas  75067- 
8501. 

The  Honorable  Ronald  Kirk, 
Mayor,  City  of  Dallas,  City 
Hall,  1500  Marilla  Street, 
Room  5EN,  Dallas,  Texas 
75201 . 

The  Honorable  Lori  DeLuca, 
Mayor,  Town  of  Flower 
Mound,  Town  Hall,  2121 
Cross  Timbers  Drive,  Flower 
Mound,  Texas  75028. 


Effective  date  of 
modification 


November  9,  1999 


March  2,  2000 


November  24,  1999 


March  22,  2000 


March  22,  2000 


March  22,  2000 


Commu- 
nity 
number 


080024 


200037 


November  2,  1999 


November  9,  1999 


November  2,  1999 


Novemt)er3,  1999 


March  28,  2000 


290896 


290068 


290492 


290778 


325276 


410154 


480131 


485454 


481508 


November  1,  1999 


November  29,  1999 


480171 


480777 
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State  and  county 


Denton „.. 


Montgomery 


Hays 


Fort  Bend 


Collin 


Dallas 


Dallas 


Cameron 


Utah: 


Davis 


Davis 


Location 


City  of  Highland  Vil- 
lage. 


Unincorporated 
Areas. 


City  of  San  Marcos 


Unincorporated 
Areas. 


City  of  Frisco 


City  of  Garland 


City  of  Garland 


Town  of  South 
Padre  Island. 


Unincorporated 
Areas. 


City  of  Kaysville 


Dates  arKJ  name  of  r>ewspaper 
wtiere  notice  was  published 


December  22,  1999,  Decem- 
ber 29,  1999,  Lewisville 
News. 

December  20,  1999,  Decem- 
ber 27,  1999,  Conroe  Cou- 
rier. 


November  26,  1999,  Decem- 
ber 3,  1999,  San  Marcos 
Daily  Record. 


December  15,  1999,  Decem- 
ber 22,  1999,  Herald  Coast- 
er 


December  3,  1999,  December 
10,  1999,  Frisco  Enterprise 


November  18,  1999,  Novem- 
ber 25.  1999.  GartandNews. 


November  18,  1999,  Novem- 
ber 25,  1999,  Gartand  News. 


November  18,  1999,  Novem- 
ber 25,  1999,  Portlsable 
and  South  Padre  Press. 


December  2,  1999,  December 
9,  1999,  Daws  County  Clip- 
per. 


December  2,  1999,  December 
9,  1999,  Davis  County  Clip- 
per 


Chief  executive  officer  of 
community 


The  Honorable  Austin  Adams, 
Mayor,  City  of  Highland  Vil- 
lage, City  Hall,  1800  FM 
407,  Highland,  Texas  75077. 

The  Honorat)te  Aian  Sadler, 
Montgomery  County  Judge. 
301  North  Thompson  Street, 
Suite  210,  Conroe.  Texas 
777301. 

The  Honorable  Billy  Moore, 
Mayor,  City  of  San  Marcos, 
City  Hall,  630  East  Hopkins 
Street,  San  Marcos,  Texas 
78666. 

The  Honorable  James  C. 
Adolphus,  Fort  Bend  County 
Judge,  301  Jackson  Street, 
Suite  719,  Rchmond,  Texas 
77469. 

The  Honorable  Kathy  Seel, 
Mayor,  City  of  Frisco,  P.O. 
Box  1100,  Frisco,  Texas 
75034. 

The  Honorable  Jim  Spence, 
Mayor,  City  of  Gartand.  200 
North  Fifth  Street,  Gartand, 
Texas  75040. 

The  Honorable  Jim  Spence, 
Mayor,  City  of  Gartand,  P.O. 
Box  469002,  Gartand,  Texas 
75046-9002. 

The  Honorable  Edmund 
Cyganiewrcz,  Mayor,  Town 
of  South  Padre  Island,  4501 
Padre  Boulevard,  South 
Padre  Island,  Texas  78597. 

The  Honorable  Dannie 
McConkie,  Chaimian,  Davis 
County  Board  of  Super- 
visors, P.O.  Box  618,  Farm- 
ington,  Utah  84025. 

The  Honorable  Brian  Cook, 
Mayor,  City  of  Kaysville,  23 
East  Center  Street, 
Kaysville,  Utah  84037. 


Effective  date  of 
modificatjon 


March  28,  2000 


November  29,  1999       480483 


Commu- 
nity 
numt>er 


481105 


March  2,  2000 


Novembers,  1999 


March  9,  2000 


October  12.  1999 


February  23,  2000 


October  12,  1999 


485505 


480228 


480134 


485471 


485471 


480115 


October  26.  1999 


October  26,  1999 


490038 


490046 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  28,  2000. 
Michael  J.  Armstrong. 
Associate  Director  for  Mitigation. 
[FR  Doc.  00-2803  Filed  2-7-00;  8:45  am] 
BILUNG  COOE  671B-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 


SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below?.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  for  each  listed  commimity  prior 
to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E..  Chief.  Hazards 


Study  Branch.  Mitigation  Directorate. 
500  C  Street  SW..  Washington.  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  flood  elevations  for  each  , 
community  listed.  These  modified 
elevations  have  been  published  in  * 

newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Associate  Director  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  commimity  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
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Officer  of  the  c  )inmunity  where  the 
modified  base  :  lood  elevation 
determinations  are  available  for 
inspection. 

The  modific.  tions  are  made  pursuant 
to  Section  206  )f  the  Flood  Disaster 
Protection  Act  jf  1973.  42  U.S.C.  4105. 
and  are  in  acco  rdance  with  the  National 
Flood  Insuranc  b  Act  of  1968.  42  U.S.C. 
4001  et  seq.,  an  d  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  us  ed  for  all  new  policies 
and  renewals. 

The  modifie<  base  flood  elevations 
are  the  basis  fo  r  the  floodplain 
management  m  easiu^s  that  the 
commimity  is  i  equired  to  either  adopt 
or  to  show  evic  ence  of  being  already  in 
effect  in  order  io  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP).  I 

These  modified  elevations,  together 
with  the  flood]  ilain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimxim  that  are  required.  They 
should  not  be  ( :onstrued  to  mean  that 
the  communit  must  change  any 
existing  ordin!  nces  that  are  more 
stringent  in  th(  lir  floodplain 
management  requirements.  The 
community  m<  y  at  any  time  enact 
stricter  require  ments  of  its  own,  or 


State  and  cou  ity 


Alaska: 

Kenai  Peninsula 
Borough 
(FEMA  DAcket 
No.  7304; 
Arizona; 

Greenlee  (FEMA 
Docket  N  I. 
7304). 

Maricopa  (F  EMA 
Docket  N() 
7304). 


Pima  (FEM| 
Docket 
7304). 


Arkansas: 

Pulaski  (FEMA 
Docket  Np. 
7304). 


California: 

Riverside  (^EMA 
Docket  NO. 
7304). 


pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calcidate  the  appropriate  flood 
insiuance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  nde  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  xmder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 


September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART65-IAMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Location 


N) 


City  of  Homer 


Town  of  Clifton 


City  of  Peoria 


City  of  Tucson 


Dates  and  name  of  newspaper 
where  notk:e  was  published 


City  of  North  Little 
Rock. 


City  of  Corona 


September  21,  1999,  Sep- 
tember 28,  1999.  Homer 
Tribune. 


September  15,  1999,  Sep- 
tember 22,  1999,  The  Cop- 
per Era. 

August  13,  1999,  August  20, 
1999,  Peoria  Times. 


September  23,  1999,  Sep- 
tember 30,  1999,  The  Ari- 
zona Daily  Star. 


September  10,  1999,  Sep- 
tember 17,  1999,  A'rtiansas 
Democrat  Gazette. 


August  20,  1999,  August  27, 
1999,  The  Press-Enterprise. 


Chief  executive  officer  of 
community 


The  Honorable  Jack  Cushing, 
Mayor,  City  of  Homer,  491 
East  Pioneer  Avenue, 
Homer,  Alaska  99603-7624. 

Ms.  Tonya  L.  Williams,  Town 
Manager,  Town  of  Clifton, 
P.O.  Box  1415,  Clifton,  Ari- 
zona 85533. 

The  Honorable  John  Keegan, 
Mayor,  City  of  Peoria,  8401 
West  Monroe  Street,  Peoria, 
Arizona  85345. 

The  Honorable  George  Miller, 
Mayor,  City  of  Tucson,  P.O. 
Box  27210.  Tucson,  Arizona 
85726. 

The  Honorable  Patrick  Henry 
Hays,  Mayor,  City  of  North 
Little  Rock,  P.O.  Box  5757 
North  Little  Rock,  Art<ansas 
72119. 

The  Honorable  Bill  Franklin, 
Mayor,  City  of  Corona.  P.O. 
Box  940,  Corona,  Califomia 
91718. 


Effective  date  of 
modification 


August  25,  1999 


August  23,  1999 


July  6,  1999 


September  2,  1999 


August  13,  1999 


Commu- 
nity 
numt)er 


020107 


040035 


040050 


040076 


050182 


August  5,  1999 


060250 
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State  and  county 


Riverside  (FEMA 
Oocl<et  No. 
7304). 


Riverside,  (FEMA 
Docket  No. 
7304). 

Riverside  (FEMA 
Docket  No. 
7304). 


Ventura  (FEMA 
Docket  No. 
7304). 


Ventura  (FEMA 
Docket  No. 
7304). 


Cotorado: 

Arapahoe  (FEMA 
Docket  No. 
7304). 


Arapahoe  (FEMA 
Docket  No. 
7304). 


Kansas: 

Johnson  (FEMA 
Docket  No. 
7304). 

Johnson  (FEMA 
Docket  No. 
7304). 


Nebraska: 

Douglas  (FEMA 
Docket  No. 
7304). 

New  Mexico: 

Sandoval  (FEMA 
Docket  No. 
7304). 

Texas: 

Collin  (FEMA 
Docket  No. 
7304). 

Bexar  (FEMA 
Docket  No. 
7304). 


Location 


City  of  Indian  Wells 


City  of  Norco 


Unincorporated 
Areas. 


City  of  San 
Buenaventura. 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Olathe 


City  of  Overland 
Park. 


City  of  Omaha 


Unincorporated 
Areas. 


City  of  Allen 


Unincorporated 
Areas. 


Dates  and  name  of  newspaper 
where  notice  was  published 


September  15,  1999,  Sep- 
tember 22,  1999,  The  News 
Review. 


August  20,  1999,  August  27, 
1999,  The  Press-Enterprise. 


September  15,  1999,  Sep- 
tember 22,  1999,  The  Press 
Enterprise. 


August  19,  1999,  August  26, 
1999.  Ventura  County  Star 


August  19,  1999,  August  26, 
1999,  Ventura  County  Star 


August  19,  1999,  August  26, 
1999  The  Villager 


September  23,  1999,  Sep- 
tember 30,  1999,  The  Vil- 
lager 


September  21,  1999,  Sep- 
tember 28,  1999,  The 
Olathe  Daily  News. 

September  3,  1999,  Sep- 
tember 10,  1999,  Overland 
Park  Sun. 


August  18,  1999,  August  25, 
1999,  7776  Daily  Record. 


August  24,  1999,  August  31, 
1999,  Santa  Fe  New  Mexi- 
can. 


August  18,  1999,  August  25, 
1999,  Allen  American. 


August  27,  1999,  September 
3,  1999,  San  Antonio  Ex- 
press-News. 


Chief  executive  offk»r  of 
community 


The  Honorable  Phil  Bostley, 
Jr.,  Mayor,  City  of  Indian 
Wells,  44-950  El  Dorado 
Drive,  Indian  Wells,  Cali- 
fornia 92210. 

The  Honorable  Bill  Vaughan, 
Mayor,  City  of  Norco,  P.O. 
Box  428,  Norco,  Califomia 
91760-0428. 

The  Honorable  John 
Tavaglione,  Chairman,  Riv- 
erside County  Board  of  Su- 
pervisors, P.O.  Box  1646 
Riverside,  California  95202- 
1359. 

The  Honoral)le  James  J. 
Friedman,  Mayor,  City  of 
San  Buenaventura,  P.O. 
Box  99,  Ventura,  Califomia 
93002-0099. 

The  Honorable  Susan  K. 
Lacey,  Chairperson,  Ventura 
County  Board  of  Super- 
visors, 800  South  Victoria 
Avenue,  Ventura,  Califomia 
93009. 

The  Honorable  Steve  Ward, 
Chairperson,  Arapahoe 
County  Board  of  Commis- 
sioners, 5334  South  Prince 
Street,  Littleton,  Cok>rado 
80166-0060. 

The  Honorable  Steve  Ward, 
Chairperson,  Arapahoe 
County  Board  of  Commis- 
sioners, 5334  South  Prince 
Street,  Littleton,  Cotorado 
80166-0060. 

The  Honorable  Larry  L  Camp- 
t>ell.  Mayor,  City  of  Olathe, 
P.O.  Box  768,  Olathe,  Kan- 
sas 66051-0768. 

The  Honorable  Ed  Eiler, 
Mayor,  City  of  Overiand 
Parit,  City  Hall,  8500  Santa 
Fe  Drive,  Overiand  Parit, 
Kansas  66212. 

The  Honorable  Hal  Daub, 
Mayor,  City  of  Omaha,  1819 
Farman  Street,  Suite  300, 
Omaha,  Nebraska  68183. 

Ms.  Debbie  Hays,  County 
Manager,  Sar.dvcl  County, 
P.O.  Box  40,  Bemalillo,  New 
Mexico  87004. 

The  Honorable  Kevin  Lilly, 
Mayor,  City  of  Allen,  One 
Butler  Circle  Allen,  Texas 
75013. 

The  Honorable  Cyndi  Tayk)r 
Krier,  Bexar  County  Judge, 
Bexar  County  Courthouse, 
100  Dolorosa,  San  Antonk), 
Texas  78205-3036. 


Effective  date  of 
modifk:ation 


Commu- 
nity 
number 


August  24,  1999 


August  5,  1999 


August  24,  1999 


July  26,  1999 


July  26.  1999 


060254 


060256 


060245 


July  15,  1999 


August  26.  1999 


060419 


060413 


080011 


080011 


August  18,  1999 


August  16.  1999 


July  23,  1999 


November  29,  1999 


November  23,  1 999 


August  9,  1999 


200173 


200174 


315274 


350055 


480131 


480035 
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Dates  and  name  of  newspaper 

Chief  executive  officer  of 

Effective  date  of 

Commu- 
nity 

State  and  cou 

ity 

Location 

wtiere  notice  was  published 

community 

mcxlifk:ation 

number 

Cameron  (Fl 

;ma 

Unincorporated 

August  13,  1999,  August  20, 

The  Honorable  Gilberton 

July  26,  1999  

480101 

Docket  Nc 

Areas. 

1999,  Brownsville  Herald. 

HInojosa,  Cameron  County 

7304). 

1 

Judge,  964  East  Harrison, 

1 

Brownsville,  Texas  78520. 

Bexar  (FEMi 

I 

City  of  Castle  Hills 

August  27,  1999,  September 

The  Honorable  Bob  Anderson, 

August  9,  1999  

480037 

Docket  Nc 

3,  1999,  San  Antonio  Ex- 

Mayor, City  of  Castle  Hills, 

-.  ■ 

7304). 

press-News. 

6915  West  Avenue,  San  An- 

tonio, Texas  78213-1822. 

lA 

City  of  Coppell  

August  13,  1999,  August  20, 

The  Honorable  Candy 

Julv  6   1999  

480170 

Denton  (FE^ 

^  \^  1   W         \^  f           ■     %^  %^  %^            •■••■•••••• 

Docket  Nc 

1999,  Citizen  s  Advocate. 

Sheehan,  Mayor,  City  of 

7304). 

Coppell,  255  Parkway  Bou- 

levard, Coppell,  Texas 

75019. 

Denton  (FE^ 

lA 

Town  of  Double 

August  20,  1999,  August  27, 

The  Honorable  Bill  Wilkinson, 

July  27,  1999  

481516 

Docket  Nc 

Oak. 

1999,  Lew/sw7/e  News. 

Mayor,  Town  of  Double 

7304). 

Oak,  City  Hall,  100  Cross 

Timbers  Drive,  Double  Oak, 

Texas  75067. 

El  Paso  (FE 

^A 

City  of  El  Paso 

September  23,  1 999,  Sep- 

The Honorable  Charies  M.  Ra- 

August 30,  1999  .... 

480214 

Docket  N( 

tember  30,  1999,  El  Paso 

mirez,  Mayor,  City  of  El 

7304). 

Times. 

Paso,  Two  Civic  Center 

Plaza,  El  Paso,  Texas 

79901-1196. 

Dallas  (FEV 

A 

City  of  Farmers 

October  1,  1999,  October  8, 

The  Honorable  Bob  Phelps, 

Septembers  1999 

480174 

Docket  N< 

Branch. 

1999,  Metrocrest  News. 

Mayor,  City  of  Fanmers 

7304). 

Branch,  P.O.  Box  819010, 

- 

Farmers  Branch,  Texas 

75381-9010. 

Denton  (FEI 

flA 

Town  cf  Flower 

August  20,  1999,  August  27, 

The  Honorable  Lori  DeLuca, 

July  27,  1999  

480777 

Docket  N( 

1. 

Mound. 

1999,  Lewisville  News. 

Mayor,  Town  of  Flower 

7304). 

Mound,  2121  Cross  Timbers 

Road,  Flower  Mound,  Texas 

75028 

Collin  (FEM 

V 

City  of  Frisco 

August  13,  1999,  August  20, 

The  Honorable  Kathy  Seei, 

July  13,  1999  

480134 

Docket  Ni 

1. 

1999,  Frisco  Enterprise. 

Mayor,  City  of  Frisco,  P.O. 

7304). 

Box  1100,  Frisco,  Texas 
75034. 

Tarrant  (FE 

M 

City  of  Hurst 

August  11,  1999,  August  18, 

The  Honorable  Bill  Sounder, 

July  15,  1999  

480601 

Docket  N 

1. 

1999,  Dallas  Morning  News. 

Mayor,  City  of  Hurst,  1505 

7304). 

Precinct  Line  Road,  Hurst, 

Texas  76054. 

Denton  (FE 

-1A 

City  of  Levyisville  .... 

August  18,  1999,  August  25, 

The  Honorable  Bobbie  J. 

July  22,  1999  

480195 

Docket  N 

). 

1999,  Lewisville  News. 

Mitchell,  Mayor,  City  of 

7304) 

Lewisville,  P.O.  Box  299002, 

Lewisville,  Texas  75029- 

9002. 

Parker  (FEf 

lA 

Unincorporated 

August  20,  1999,  August  27, 

The  Honorable  Mari<  Riley, 

July  30,  1999  

480520 

D<x:ket  N 

). 

Areas. 

1999,  Weatherford  Demo- 

County Judge,  One  Court- 

7304). 

crat. 

house  Square,  Weatherford, 
Texas  76086 

Bexar  (FE^ 

A 

City  of  San  Antonio 

August  27,  1999,  September 

The  Honorable  Howard  W. 

August  9,  1999  

480045 

Docket  N 

). 

3,  1999,  San  Antonio  Ex- 

Peak, Mayor.  City  of  San 

7304). 

press-News. 

Antonio,  P.O.  Box  839966, 
San  Antonio,  Texas  78283- 
3966. 

Bexar  (FEK 

A 

City  of  Shavano 

August  27,  1999,  September 

1  The  Honorable  Tommy  Pey- 

August 9,  1999  ...... 

480047 

Docket  N 

D. 

Park. 

3,  1999,  San  Antonio  Ex- 

ton, Mayor,  City  of  Shavano 

7304). 

press-News. 

Pari<,  99  Sandletree  Road, 
San  Antonio,  Texas  78231 . 

(Catalog  of  Fed 

ral  Do 
nsurai 

mestic  Assistance  No. 
ice.") 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

action:  Final  rule. 

83.100.  •Flood 

Dated:  )anuai 

,.    OQ      O 

000. 

summary:  Base  (1%  annual  chance) 

y  /o,  z 

44  CFR  Part  67 

flood  elevations  and  modified  base 

Michael ).  Arm 

strong, 

flood  elevations  are  made  final  for  the 

Associate  Direc 

lor  for 

Mitigation. 

Final  Flood  Elevation  De 

terminations        communities  listed  below.  The  base 

[PR  Doc.  00-27 

)8  File 

d  2-7-00:  8:45  ami 

flood  elevations  and  modified  base 

BILLING  COOE  671 

M)*-P 

agency:  Federal  Emergen 
Management  Agency  (FEI 

cy                           flood  elevations  are  the  basis  for  the 
^A).                       floodplain  management  measures  that 
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each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  commxinity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  OfBcer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472.  (202)  646-3461.  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
commimity  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportimity  for  the  conununity  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
commiuiity  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  few 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insiuance  Study  and  FIRM 
avsiilable  at  the  address  cited  below  for 
each  conununity. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  commimities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fi-om  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insiuance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  foUows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§67.11  ^Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  fkxxling  and  location 

#  Depth  tn 

feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 

CAUFORNIA 

None 
None 

Butte    County    (and    Incor- 
porated     Areas)      (FEMA 
Docket  No.  7270) 

Keefer  Slough: 
Just  upstream  of  State  Route 

99  

Approximately  930  feet  up-  ., 
stream  of  Keefer  Road  ....... 

Maps  are  available  for  inspec- 
tion at  the  Butte  County  Pub- 
lic Works  Department,  7 
County  Center  Drive,  Oroville, 
California. 

Source  of  fkxxling  and  location 


#Oeptti  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


Fremont  (City),  Alanteda 
County  (FEMA  Docket  "Na 
7242) 

Line  K  (Zone  6): 

At  confluence  with  Line  E 
(Zone  6)  Laguna  Creek 

Approximately  2,170  feet  up- 
stream of  Paseo  Padre 
Parkway  (at  downstream 
end  of  60-inch  reinforced 

concrete  pipe)  

Line  B  (Zone  5): 

At  upstream  skje  of  Interstate 
880  

Approximately  630  feet  up- 
stream of  Paseo  Padre 

Parkway 

Une  C  (Zone  6)  (Torges  Creek): 

At  confluence  of  Line  D  (Zone 
6) 

Just  upstream  of  Interstate 

680  

Line  E  (Zone  6)  Laguna  Creek: 

At  mouth  

Approximately  2,400  feet 
downstream  of  Gushing 
Parkway 

Approximately  50  feet  up- 
stream of  parking  k>t  drive- 
way   

Line  F  (Zone  6)  Arroyo  Del 

Agua  Caliente  Creek: 

At  confluence  with  Line  E 
(Zone  6)  Laguna  Creek 

Approximately  1 ,300  feet  up- 
stream of  (Jurtner  Road  

Maps  are  available  for  inspec- 
tion at  the  City  of  Fremont 
Planning  Departrrwnt,  39550 
Liberty  Street,  Fremont,  Cali- 
fornia. 


IDAHO 


Carey  (City)  and  Blaine 
County  (Unincorporated 
Areas)  (FEMA  Docket  No. 
7294) 

LiWe  Wood  River: 

Approximatefy  1 .5  miles 
downstream  of  Santa  Rosa 
Lane  

Approximately  1 .2  miles  up- 
stream of  Highway  26/93 

(Main  Street)  

Middle  Branch  of  Little  Wood 

River: 

Approximately  50  feet  up- 
stream of  Griffin  Loop  Road 

At  confluence  with  Little 
Wood  River,  approximately 
1 ,700  feet  upstream  of 
Highway  26/93  (Main 
Street) 

Maps  are  availal>le  for  inspec- 
tion at  tfie  Planning  and  Zon- 
ing Department,  206  First  Av- 
enue South,  Suite  310, 
Hailey,  Idaho. 

Maps  are  available  for  inspec- 
tion at  the  City  of  Carey, 
20516  Main  Street,  Carey, 
IdafK}. 


•42 

•263 

•32 

•56 

•13 

•183 

•9 

•10 

•54 

•10 
*200 


•4.754 
•4.805 

•4.761 

•4,786 
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Source  of  floodi  ig  and  location 


lOUA 


Dickinson  Cotfity  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7^) 

Lower  Gar  OuMt  Char)r)ei. 
Approximatefy^  2,700  feet  up- 
stream of  cenfluence  with 

Little  Sioux  River  

Approximately!  1.23  miles 
(6.480  feet)  upstream  of 

County  Rodd  A34 

Spirit  iMl^e:        1 

Entire  lake  shoreline  

Okoboji  Lake  Ckain: 

Entire  lake  shoreline  

{Maps  are  available  for  inspec- 
tion at  the  Dickinson  County 
Zoning  Office  j  1810  Ithaca 
Avenue,  Spinf  Lake,  Iowa. 


Washoe  Couniy  (and  Incor- 
porated A^as)  (FEMA 
Docket  No.  7)298) 

h4ogul  Creeic 

At  intersectlorj  with  Interstate 
80  Frontage  Road 

Approximate!^  1 ,050  feet  up- 
stream frorrl  Cliff  View 
Court  . 


■Maps  are  available  for  inspec- 
tion at  Washie  County  Engi- 
neerinq,  1001]  East  9th  Street, 
Reno.  Nevadi 

Maps  are  avallible  for  Inspec- 
tion at  the  Community  Devel- 
opment Office.  450  Sinclair 
Street,  Reno,  Nevada. 


TECAS 


Harris  County  (and  Incor- 
porated Areas)  (FEMA 
Docket  No.  ^70) 


Bens  Branch 
Just  upstrean  i 

with  Lake 
Just  upstrean  i 

Court 
Approximate! ' 

stream  of 
Brays  Bayou: 
Just  upstrear^ 

Boulevard 
Just  upstrearj\ 

ther  King 
Approximately 

stream  of 
At  the  I 

and  Swande 
Just  upstrearp 

Pacific 
Just  upstrearti 

610 
Approximate^ 

stream  of 
Just  upstreat^ 

Ashford 
Approximate! 

stream  of 

Road 

Yates  Gully: 
1 ,300  feet  u 
Wayside 


(qi03-33-00): 
of  confluence 

Hiouston  

of  Tree  Lake 


2.800  feet  up- 
\i|i/oodland  Hills  .. 

of  Forest  Hill 


of  Martin  Lu- 

Soulevard  

300  feet  down- 

Itirby  Drive  

nterse  ction  of  Cason 


Rai  road 


Dri\e 


of  Southern 

)ad  

of  Interstate 


1 ,000  feet  up- 

I  leechnut 

of  Dairy 
R()ad 


!;, 


1,100  feet  up- 
iddicks-Clodine 


A(  proximately 
f  stream  of  South 


#  Depth  in 

feet  above 

ground. 

'Elevatk>n 

in  feet 

(NGVD) 


•1,354 

•1.397 
•1,404 
•1.399 


•4,680 
•4,737 


•50 
•66 
•74 

++18 
++32 
++48 
++49 
++51 
++53 
++70 
++79 

++83 

++19 


Source  of  fkxxJing  and  iocatnn 


Kuhlmar)  Gully:  At  Sunrise  Drive 
Willow  Waterhole  Bayou: 
Approximately  500  feet  up- 
stream of  South  Post  Oak 

Road 

Just  upstream  of  Chimney 

Rock  Road  

Chimney  Rock  Diversion  Chan- 
nel: 

Approximately  550  feet  up- 
stream of  Ruthglenn  Ave- 
nue   

Approximately  400  feet  up- 
stream of  McKnight  

Tributary  17.42  to  Brays  Bayou: 
Approximately  700  feet  down- 
stream of  Grape  

Just  downstream  of  Neff 

Drive  

Fondren  Diversion  Channel: 

Approximatley  2,000  feet 

downstream  of  West 

Bellefort  

Just  downstream  of  Arbor 

Ridge  

Approximately  1 ,900  feet  up- 
stream of  McLain  Boule- 
vard  

Keegans  Bayou: 
Approximately  1 ,500  feet  up- 
stream of  South  Braeswood 

Boulevard  

Just  downstream  of  U.S. 

Highway  59  

Approximately  1 ,000  feet  up- 
stream of  Synott  Road  

Tributary  20.86  to  Brays  Bayou: 
Just  downstream  of  Carvel 

Lane  

Just  upstream  of  Leader 

Street 

Just  upstream  of  Harwin 

Drive  

Tributary  20.90  to  Brays  Bayou: 
Approximately  1 ,300  feet 
downstream  of  Sam  Hous- 
ton Tollway  

Approximately  2,300  feet  up- 
stream of  Kirkwood  Road  .. 
Tributary  21.95  to  Brays  Bayou: 
Just  downstream  of  Bellepark 

Drive  

Approximately  800  feet  down- 
stream of  Synott  Road  

Tributary  22.69  to  Brays  Bayou: 
Approximately  200  feet  down- 
stream of  Richmond  Ave- 
nue   

Approximately  400  feet  up- 
stream of  Richmond  Ave- 
nue   

Tributary  23.53  to  Brays  Bayou: 
Approximately  1 50  feet  up- 
stream of  Bellepark  Drive  .. 
Just  upstream  of  Dairy 

Ashford  Road  

Tributary  26.20  to  Brays  Bayou: 
Approximately  2,000  feet  up- 
stream of  Piping  Rock  Road 
Tributary  29. 16  to  Brays  Bayou:. 
Approximately  1 ,200  feet 
downstream  of  Old 

Winkleman  Road 

At  the  intersection  of 
Marchena  Road  and  Mesita 

Drive  

Approximately  200  feet  up- 
stream of  Addicks-Clodine 
Road 


#  Depth  in 
feet  above 

ground- 

•fclevation 

In  feet 

(NGVD) 


++28 

++52 
++56 

++56 
++56 

++61 
++65 

++61 
++64 

++67 

++68 
++77 
++86 

++69 
++72 
++74 

++69 
++80 

++72 
++82 

++74 

++74 

++75 
++76 

++84 

++84 
++84 
++85 


Source  of  flooding  and  location 


Fort  Bend  County  (and 
Incorporated  Areas) 

Keegans  Bayou: 
Along  Monticeto  Lane,  ap- 
proximately 500  feet  west 
of  the  intersection  of 

Brianwood  

Just  south  of  Belknap  Road, 
approximately  500  feet 
west  of  the  intersection  of 

Maykirk  

Approximately  1 ,000  feet  up- 
stream of  Synott  Road  

++NGVD— 1987  Releveling 

Maps  are  available  for  inspec- 
tion  at  the  Harris  County 
Flood  Control  District  Build- 
ing, 9900  Northwest  Freeway, 
Suite  103,  Houston,  Texas. 

Maps  are  available  for  inspec- 
tion at  the  City  of  Piney  Point 
Village  City  Office,  7721  San 
Felipe,  Suite  100,  Houston, 
Texas. 

Maps  are  available  for  inspec- 
tion at  Putney,  Moffitt  & 
Easley,  Inc.,  1303  Shenwood 
Forest,  Houston.  Texas. 

Maps  are  available  for  inspec- 
tion at  7007  South  Rice,  Bel- 
laire,  Texas. 

Maps  are  available  for  inspec- 
tion at  the  City  of  Houston 
Building  (Basement),  1801 
Main,  Houston,  Texas. 

Maps  are  available  for  inspec- 
tion at  the  City  of  Humble 
City  Hall,  114  West  Higgins, 
Humble,  Texas. 

Maps  are  available  for  inspec- 
tion at  the  Office  of  the  Chief 
Building  Official,  3826  Am- 
herst, West  University  Place, 
Texas. 

Maps  are  available  for  inspec- 
tion at  the  City  of  Stafford 
City  Hall,  2610  South  Main, 
Stafford,  Texas. 

Maps  are  available  for  inspec- 
tion at  the  City  of  Missouri 
City,  City  Hall,  1522  Texas 
Paricway,  Missouri  City,    . 
Texas. 

Maps  are  available  for  inspec- 
tion at  the  City  of  Galena 
Pari<,  City  Hall,  2000  Clinton 
Drive,  Galena  Park,  Texas. 

Maps  are  available  for  inspec- 
tion at  800  First  City  Tower. 
1001  Farinin  Street,  Houston. 
Texas. 

Maps  are  available  for  inspec- 
tion at  Fort  Bend  County, 
301  Jackson  Street,  Suite 
719,  Richmond,  Texas. 

Maps  are  available  for  inspec- 
tion at  2300  First  City  Tower, 
1001  Fannin,  Houstin,  Texas. 

Maps  are  available  for  inspec- 
tion at  the  City  of  Meadows 
Place,  City  Hall,  One  Troyan 
Drive,  Meadows  Place, 
Texas. 


#  Depth  in 
feet  above 

ground. 

"Elevation 

in  feet 

(NGVD) 


++83 

++84 
++86 
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Source  of  flooding  and  location 


Maps  are  available  for  inspec- 
tion at  the  City  of  Sugarland 
Engineering  Department, 
10405  Corporate  Drive, 
Sugartand,  Texas. 

Maps  are  available  for  inspec- 
tion at  the  City  of  Southside 
Place,  City  Hall,  6309  Edioe 
Street,  Houston  Texas. 


Harris  County  (and  Incor- 
porated Areas)  (FEMA 
Docket  No.  7298) 

White  Oak  Bayou  (E-1 00-00- 
00): 
At  confluence  with  Buffalo 

Bayou  (W100-00-00)  

Just  upstream  of  West  18th 

Street 

Just  upstream  of  Lakeview 

Drive  

Approximately  300  feet  up- 
stream of  Huffmeister  Road 
Little  White  Oak  Bayou  (E101- 
00-00): 
At  confluence  with  White  Oak 

Bayou  (E100-00-00)  

Just  upstream  of  West  Ritten- 

house  

Bhckhouse  Gully  (El  15-00-00): 
At  confluence  with  White  Oak 

Bayou  (E100-00-00)  

Just  upstream  of  Campbell 

Road 

Approximately  700  feet  up- 
stream of  Talina  Way *. 

Cole  Creek  (E 11 7-00-00): 
At  confluence  with  White  Oak 

Bayou (E100-00-00) 

Approximately  1,300  feet  up- 
stream of  Sommemneyer 

Road 

Vogel  Creek  (E121-00-00): 
At  confluence  with  White  Oak 

Bayou  (E100-00-00)  

Just  upstream  of  West  Gulf 

Bank  Road  

Just  upstream  of  Silentwood 

Lane  

Approximately  2,500  feet  up- 
stream of  FairBanks- 

Fallbrook  Road 

Ditch  (El 41 -00-00): 
At  confluence  with  White  Oak 

Bayou  (E100-00-00)  

Approximately  9,200  feet  up- 
stream of  Windfern  Forest 
Maps  are  available  for  inspec- 
tion at  Harris  County  Permits 
Division,  9900  North  West 
Freeway.  Houston,  Texas. 
Maps  are  available  for  inspec- 
tion at  the  Planning  and  De- 
velopment Office,  61 1  Walk- 
er, 6th  Floor,  Houston,  Texas. 
Maps  are  available  for  inspec- 
tion at  the  Public  Wori<s  De- 
partment, 16501  Jersey 
Drive,  Houston,  Texas. 


Harris  County  (and  Incor- 
porated Areas)  (FEMA 
Docket  No.  7242) 

Clear  Creek: 
Approximately  4,300  feet  up- 
stream of  Interstate  45/75  .. 


#  Depth  In 

feet  above 

ground. 

'Elevation 

in  feet  i 

(NGVD)- 


*38 

•59 

*107 

•133 

•43 
•86 

*68 

•90 
•101 

•73 

•104 

•77 

•85 

•108 

•115 

•103 
•108 


+14 


Source  of  flooding  and  locatk>n 


Just  upstream  of  Edgewood 
Drive  

Approximately  1 ,000  feet  up- 
stream of  Mykawa  Road  .... 

Approximately  800  feet  up- 
stream of  South  Freeway  ... 
Tributary  10.08  to  Clear  Creek: 

Just  downstream  of  Interstate 
45/75  

Approximately  850  feet  down- 
stream of  Forest  Pari< 

Cemetery  Road  

Turkey  Creek:  Approximately 

2,000  feet  upstream  of 

Beamer  Road 

Halls  Road  Ditch:  Approximately 

1 ,600  feet  upstream  of  Dixie 

Farm  Road 


#  Depth  In 

feet  at)ove 

ground. 

'Elevation 

in  feet 

(NGVD) 


Fort  Bend  County  (and  In- 
corporated Areas)  (FEMA 
Docket  No.  7242) 

Clear  Creek: 
Just  downstream  of  Missouri 

Pacific  Railroad  

Downstream  of  Rouen  Road 

Maps  are  available  for  inspec- 
tion at  the  Harris  County  En- 
gineering Division,  c/o  Ms. 
Lupe  Zamora,  Permit  Depart- 
ment, 9900  Northwest  Free- 
way, Suite  103,  Houston, 
Texas. 

Maps  are  available  for  inspec- 
tion at  the  City  of  Houston,  d 
0  Mr.  Mike  Loomis.  Flood- 
plain  Group,  P.O.  Box  1562, 
Houston,  Texas. 

Maps  are  available  for  inspec- 
tion at  the  Fort  Bend  County 
Engineer's  Office,  1124 
Blume  Road,  Rosenberg, 
Texas. 

Maps  are  available  for  inspec- 
tion at  the  City  of  Webster,  c/ 
0  Mr.  Jim  Williams,  Director 
of  Community  Development, 
P.O.  Box  57130,  Webster, 
Texas. 


+26 
+47 
+58 

+12 

+13 

+28 

+29 


+63 
+70 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  28,  2000. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  00-2800  Filed  2-7-00;  8:45  am] 
BHXING  CODE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

summary:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 


commimities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encoxu-aged  to  review  the 
proof  Flood  hisurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 
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Envirbnmental  Policy  Act 

c  ategorically  excluded 
of  44  CFR  Part 
Environmeital  Consideration.  No 
impact  assessment  has 


National 

This  rule  is 
from  the  requirfements 
10. 

environmental 
been  prepared. 

Regulatory  Fie  ability  Act 

The  Associatp 
certifies  that 
die  requiremerAs 
Flexibility  Act 
base  flood  elevations 
Flood  Disaster 
42  U.S.C.  4104 
establish  and 
eligibility  in 
flexibility  analirsis 


the 


Director  for  Mitigation 
rule  is  exempt  frtjm 
of  the  Regulatory 
aecause  final  or  modified 
are  required  by  the 
Protection  Act  of  1973. 
and  are  required  to 
i^aintain  community 
NFIP.  No  regulatory 
has  been  prepared. 


Regulatory  Cla  ssification 

This  final  ru  e  is  not  a  significant 
regulatory  acti(  »n  under  the  criteria  of 


Section  3(f)  of 
September  30. 


•jcecutive  Order  12866  of 
1993.  Regulatory 


Planning  and  F  eview.  58  FR  51735. 


Executive 

This  rule 
have  federalisiti 
Executive 
dated  October 


Ord^r  12612,  Federalism 

involves  no  policies  that 
implications  uinder 
Ordir  12612.  Federalism. 
26,  1987. 


This  rule 
standards  of 
Order  12778. 


List  of  Subject] ;  i 

Administrat  ve 
procedure.  Flo  ad 
and  recordkee]  >ing  i 

Accordingly 


Executive  Ord^r  12778,  Civil  Justice 
Reform 


m^ts  the  applicable 
Sfction  2(b)(2)  of  Executive 


in  44  CFR  Part  67 

practice  and 
insurance,  Reporting 
requirements. 
44  CFR  Part  67  is 
amended  to  re4d  as  follows: 


PART  67— {AMENDED] 

1.  The  auth(*ity  citation  for  Part  67 
continues  to  u  ad  as  follows: 

Authority:  42  J.S.C.  4001  et  seq.; 
Reorganization  flan  No.  3  of  1978.  3  CFR, 


1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  flooding  and  location 


CALIFORNIA 

Amador  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7302) 

Suffer  Creek: 

At  Old  Stockton  Road 

Approximately  2,780  feet  up- 
stream from  Preston  Ave- 
nue (Highway  104)  

Sutter  Creek  Overflow: 
Approximately  230  feet  up- 
stream of  Stockton  Road  ... 
Approximately  2,400  feet  up- 
stream from  tfie  Southem 

Pacific  Railroad  

Maps  are  available  for  inspec- 
tion at  Amador  County  Plan- 
ning Department,  500  Argo- 
naut Lane,  Jackson,  Cali- 
fornia. 


lone  (City),  Amador  County 
(FEMA  Docket  No.  7302) 

Sutter  Creek: 
Approximately  1 1 ,880  feet  up- 
stream of  mouth  

Approximately  2,160  feet  up- 
stream of  Preston  Avenue 
Sutter  Creek  Overflow: 
Approximately  1 ,820  feet 

downstream  of  Depot  Road 
At  its  divergence  from  Sutter 

Creek  

Maps  are  available  for  inspec- 
tion at  City  Hail,  1  E.  Main 
Street,  lone,  California. 


#Depth  in 
feet  atxjve 

ground. 

'Elevation 

in  feet 

(NGVD) 


Texas 


Edinburg  (City)  Hidalgo 
County  (FEMA  Docket  No. 
7294) 

Nortt)  Main  Dram: 
Approximately  2,735  feet 
downstream  of  Davis  Road 


•271 
•313 
*259 
•279 


•271 
•312 

•278 
•302 


•82 


Source  of  ftooding  and  locatkjn 

#Oepth  In 
feet  atx)ve 

ground. 

'Elevation 

in  feet 

(NGVD) 

At  downstream  side  of 
Chapin  Street  (fomierly  part 
of  Hidalao  County)  

•95 
•95 

•59 

•70 

•74 

•93 
•95 

•124 
•202 

At  confluence  of  West  Main 
Drain  

Maps  are  available  for  inspec- 
tion at  1304  South  25th 
Street,  Edinburg,  Texas. 

Hidalgo     County     (Unincor- 
porated     Areas)      (FEMA 
Docket  No.  7294) 

East  Lateral  Drain: 
Approximately  2,620  feet 
downstream  of  Mile  2  West 
Road             

Approximately  595  feet  up- 
stream of  Mile  1 1  North 

Road 

North  Main  Drain: 

At  confluence  with  Donna 
Drain  

Approximately  1,175  feet  up- 
stream of  Mile  17y2  Road 
(Russell  Road)  

At  Chaolin  Road     

West  Main  Drain: 
Approximately  2  feet  down- 
stream of  a  drop  structure 
located  approximately 
1 ,000  feet  downstream  of 

Taylor  Road 

Approximately  2,095  feet  up- 
stream of  Bmshliner  Road 

Maps  are  available  for  inspec- 
tonat  1304  South  25th 
Street,  Edinburg,  Texas. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 
Dated:  January  28.  2000.. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
(FR  Doc.  00-2801  Filed  2-7-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Fig,  Pear,  Walnut,  Almond,  Prune, 
Table  Grape,  Peach,  Plum,  Apple  and 
Stonefrult  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACTION:  Proposed  rule  with  request  for 

comments. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Fig  Crop  Insurance  Provisions,  Pear 
Crop  Insurance  Provisions,  Walnut  Crop 
Insurance  Provisions,  Almond  Crop 
Insurance  Provisions,  Pnine  Crop 
Insurance  Provisions,  Table  Grape  Crop 
Insurance  Provisions,  Peach  Crop 
Insurance  Provisions,  Plum  Crop 
Insurance  Provisions,  Apple  Crop 
Insurance  Provisions  and  Stonefruit 
Crop  Insurance  Provisions.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insureds. 
DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  March  9,  2000 
and  will  be  considered  when  the  rule  is 
to  be  made  final.  The  comment  period 
for  information  collection  under  the 
Paperwork  Reduction  Act  of  1995 
continues  through  April  7,  2000. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City,  MO  64131.  Comments 
relating  to  the  Fig,  Pear,  Walnut, 
Almond,  Prune,  Table  Grape,  Peach, 
Plum,  Apple  and  Stonefruit  Crop 
Insurance  Provisions  may  also  be  sent 
via  the  Internet  to 

(pddirector@rm.fcic.usda.gov).  A  copy 
of  each  response  will  be  available  for 
public  inspection  and  copying  from  7:00 
a.m.  to  4:30  p.m.,  CDT,  Monday  through 


Friday  except  holidays,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Johnson,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
exempt  for  the  purpose  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501),  the  information 
collection  and  recordkeeping 
requirements  included  in  the  proposed 
rule  have  been  submitted  for  approval  to 
OMB.  Please  submit  your  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  RMA,  Washington,  D.C. 
20503.  A  comment  to  OMB  is  best 
assiu-ed  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of  publication 
of  this  proposed  rule. 

We  are  soliciting  conmients  from  the 
public  concerning  our  proposed 
information  collection  and 
recordkeeping  requirements.  We  need 
this  outside  input  to  help  us: 

(1)  Evaluate  whether  tne  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond  (such  as  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  responses.) 

The  collections  of  information  for  this 
rule  revise  the  Multiple  Peril  Crop 


Insurance  Collections  of  Information 
0563-0053  which  expires  April  30, 
2001. 

Title:  Multiple  Peril  Crop  Insurance 
(Fig,  Pear,  Walnut,  Almond,  Prune, 
Table  Grape,  Peach,  Plum,  Apple  and 
Stonefruit). 

Abstract:  This  rule  improves  the 
existing  Fig,  Pear,  Walnut,  Almond, 
'Prune,  Table  Grape,  Peach,  Plum,  Apple 
and  Stonefruit  Crop  Insurance 
Provisions.  The  Apple  Crop  Insurance 
Provisions  are  revised  by  allowing 
optional  units  and  price  elections  by 
varietal  group.  The  Fig,  Pear,  Walnut, 
Almond,  Prune,  Table  Grape,  Peach, 
Plum,  Apple  and  Stonefruit  Crop 
Insurance  Provisions  are  revised  by 
adding  provisions  to  specify  that  the 
insured's  elected  or  assigned  coverage 
level  or  the  ratio  of  the  insured's  price 
election  to  the  maximum  price  election 
offered  may  not  be  increased  and  that 
each  subsequent  crop  year  coverage 
begins  on  the  day  immediately 
following  the  end  of  the  insurance 
period  for  the  prior  crop  year.  The 
Almond  and  Walnut  crop  insurance 
provisions  are  revised  by  allowing 
insurance  coverage  for  trees  that  have 
been  grafted.  The  Almond  crop 
insurance  provisions  are  revised  by 
deleting  the  word  "rejects"  from  the 
definition  of  "meat  poimds." 

Purpose:  The  purpose  of  this 
proposed  rule  is  to  clarify  existing  crop 
provisions,  clarify  the  methodology  for 
calculating  losses,  and  provide 
additional  coverage  benefits  to  improve 
these  risk  management  tools  so  they 
better  meet  the  needs  of  producers  in  all 
regions  of  the  country. 

Burden  statement:  The  information 
FCIC  collects  on  the  specified  forms  will 
be  used  in  offering  crop  insurance 
coverage,  determining  program 
eligibility,  establishing  a  production 
guarantee  or  amount  of  insurance, 
calculating  losses  qualifying  for  a 
payment,  etc.  The  burden  hours  may 
increase  the  information  collection 
because  of  the  possibility  the  number  of 
claims  may  increase  as  a  result  of  these 
changes. 

Estimate  of  Burden:  We  estimate  it 
will  take  insured  producers,  a  loss 
adjuster,  and  an  insurance  agent  an 
average  of  .9  of  an  hour  to  provide  the 
information  required  by  the  Fig,  Pear, 
Walnut,  Almond,  Prune,  Table  Grape, 
Peach,  Plum,  Apple  and  Stonefruit  Crop 
Insurance  Provisions. 
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Estimated  an 
responses  per 

Estimated  a. 
responses:  39 

Estimated  to 


Respondents  Insureds,  insurance 
agents,  and  lost:  adjusters. 

Estimated  annual  number  of 
respondents:  l';,137. 

ual  number  of 
spondents:  2.8. 
ual  number  of 
5. 

1  annual  burden  of 
respondents:  The  total  public  burden  for 
this  proposed  rule  is  estimated  at  13,314 
hours.  J 

Record  keepmg  requirements:  FCIC 
requires  record^  to  be  kept  for  three 
years,  but  all  refcords  required  by  FCIC 
are  retained  as  part  of  the  normal 
business  practice.  However,  these 
records  are  retained  as  part  of  the 

1  practice  and  FCIC's 
s  not  place  additional 
ed  producers.  Therefore, 
ating  additional 
burden  related  |o  record  keeping 
requirement. 

information  collection 
from  information 
ance  Office.  OCIO, 
4-W,  1400 
ve.,  S.W.,  Washington, 


normal  busine: 
requirement  d 
burden  on  ins 
FCIC  is  not  es 


Copies  of  thii 
can  be  obtain^ 
Collection  Cle 
USDA,  Room  4i 
Independence 
D.C. 20250 


Unfunded  Manqates  Reform  Act  of 
1995 


for 


Title  n  of  the 
Reform  Act  of 
requirements 
assess  the  effects 
actions  on  State 
governments 
This  rule  contains 
(under  the  regu 
IIoftheUMRA 
tribal 

Therefore,  this 
requirements  o 
theUMRA. 


:  govemme  nts 


Unfunded  Mandates 
1)995  (UMRA)  establishes 
Federal  agencies  to 
of  their  regulatory 
local,  and  tribal 
the  private  sector, 
no  Federal  mandates 
atory  provisions  of  title 
for  State,  local,  and 

or  the  private  sector, 
ule  is  not  subject  to  the 
sections  202  and  205  of 


Executive  Order  13132 


It  has  been 
1(a)  of  ExecutivB 
Federalism,  tha: 
sufficient  impl 
consultation  wi^ 
provisions 
not  have  a  s 
States,  or  on  th«t 
the  national 
or  on  the 
responsibilities 
levels  of 


ecoE  omic 


Regulatory  Flei  ibility 

This  regulatic 
significant 
substantial  nim:  ber 
New  provisions 
will  not  impact 
greater  extent 
the  current  regdlations 


determined  under  section 
Order  13132, 
this  rule  does  not  have 
itations  to  warrant 
the  states.  The 
cont  lined  in  this  rule  will 
ubsiantial  direct  effect  on 
relationship  between 
government  and  the  States, 
distril  ution  of  power  and 
among  the  various 
government. 


Act 

n  will  not  have  a 
impact  on  a 


of  small  entities, 
included  in  this  rule 
small  entities  to  a 

large  entities.  Under 
every  producer 


tlian 


is  required  to  complete  an  application 
and  acreage  report.  If  the  crop  is 
damaged  or  destroyed,  the  insured  is 
required  to  give  notice  of  loss  and 
provide  the  necessary  information  to 
complete  a  claim  for  indenuiity.  This 
regulation  does  not  alter  those 
requirements.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  currently  required. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605),  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988  on  civil  justice  reform.  The 
provisions  of  tbis  rule  will  not  have  a 
retroactive  effect.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  against 
FCIC  for  judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
quality  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  proposes  to  amend  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457)  by  amending  the  following  Crop 
Insurance  Provisions: 

1.  7  CFR  457.110  Fig  Crop  Insurance 
Provisions  effective  for  the  2001  and 
succeeding  crop  years.  The  changes  to 
the  provisions  for  insuring  fig  are  as 
follows: 

a.  Section  3 — This  section  has  been 
redesignated  as  section  3(a)  and  (b)  to 
specify  that  the  insiured's  elected  or 
assigned  coverage  level  or  the  ratio  of 


the  insured's  price  election  to  the 
maximiun  price  election  offered  may 
not  be  increased  after  coverage  begins  if 
a  cause  of  loss  that  could  or  would 
reduce  the  yield  of  the  insiu^d  crop  is 
evident  prior  to  the  time  that  change  in 
coverage  is  requested.  This  change  was 
made  to  preclude  insureds  with 
continuous  coverage  from  increasing  the 
liability  on  insured  acreage  following  a 
cause  of  loss  that  could  or  would  reduce 
the  yield  of  the  crop. 

b.  Section  8(b) — Specify  that  for  each 
subsequent  crop  year  that  the  policy 
remains  continuously  in  force,  coverage 
begins  on  the  day  immediately 
following  the  end  of  the  insurance 
period  for  the  prior  crop  year.  This 
provision  provides  for  fig  year  round 
coverage.  Policy  cancellation  tJiat 
results  solely  from  transferring  to  a 
different  insurance  provider  for  a 
subsequent  crop  year  will  not  be 
considered  a  break  in  continuous 
coverage.  This  rule  proposes  to 
eliminate  any  lapse  in  insurance 
coverage  between  crop  years. 

c.  Section  8(c) — Clarify  that  if  the 
insured's  policy  is  canceled  or 
terminated  for  any  crop  year  after 
insureince  attached  for  that  crop  year, 
insurance  will  not  be  considered  to  have 
attached  for  that  crop  year  and  no 
premium,  administradve  fee,  or 
indemnity  will  be  due  for  such  crop 
year.  This  change  is  needed  to  avoid 
premium  and  administrative  fees  for 
canceled  or  terminated  coverage 
because  insurance  will  have  attached 
before  the  last  day  a  policy  can  be 
canceled  or  terminated. 

2.  FCIC  proposes  to  amend  the 
Common  Crop  Insurance  Regulations  (7 
CFR  part  457)  by  amending  457.111 
Pear,  457.133  Prune,  457.149  Table 
Grape,  457.153  Peach,  457.157  Plum 
and  457.159  Stonefruit  Crop  Insurance 
Provisions,  effective  for  the  2001  and 
succeeding  crop  years.  The  changes  are 
as  follows: 

a.  Section  1 — Peach — Add  definition 
for  "miu'ketable"  for  clarification. 

b.  Section  2 — Peach  and  section  3 — 
Table  Grape,  Pear,  Plum,  Prune  and 
Stonefruit — Specify  that  the  insiu'ed's 
elected  or  assigned  coverage  level  or  the 
ratio  of  the  insiu'ed's  price  election  to 
the  maximum  price  election  offered  may 
not  be  increased  after  coverage  begins  if 
a  cause  of  loss  that  could  or  would 
reduce  the  yield  of  the  insuired  crop  is 
evident  prior  to  the  time  that  change  in 
coverage  is  requested.  This  change  was 
made  to  preclude  insiu-eds  with 
continuous  coverage  from  increasing  the 
liability  on  insured  acreage  following  a 
cause  of  loss  that  could  or  will  reduce 
the  yield  of  the  crop. 
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c.  Section  7  for  Peach,  section  8  for 
Pear,  Plum,  Prune  and  Stonefruit,  and 
section  9  for  Table  Grape — Specify  that 
for  each  subsequent  crop  year  that  the 
policy  remains  continuously  in  force, 
coverage  begins  on  the  day  immediately 
following  the  end  of  the  insurance 
period  for  the  prior  crop  year.  These 
provisions  provide  for  year  round 
coverage.  Policy  cancellation  that 
results  solely  from  transferring  to  a 
different  insurance  provider  for  a 
subsequent  crop  year  will  not  be 
considered  a  break  in  continuous 
coverage.  The  ciurent  provisions  specify 
calendar  dates  for  the  beginning  and 
end  of  the  insurance  period,  thereby 
establishing  a  minimum  time  period 
during  which  no  insurance  coverage 
exists  between  crop  years.  This  rule 
proposes  to  eliminate  any  lapse  in 
insvuance  coverage  between  crop  years. 
Also,  specify  that  if  the  insiu-ed's  policy 
is  canceled  or  terminated  for  any  crop 
year  after  insurance  attached  for  that 
crop  year,  insurance  will  not  be 
considered  to  have  attached  for  that 
crop  year  and  no  premium, 
administrative  fee,  or  indemnity  will  be 
due  for  such  crop  year.  This  change  is 
needed  to  avoid  premiiun  and 
administrative  fees  for  canceled  or 
terminated  coverage  because  insurance 
will  have  attached  before  the  last  day  a 
policy  can  be  canceled  or  terminated. 

3.  7  CFR  457.122  Walnut  Crop 
Insiuance  Provisions  effective  for  the 
2001  and  succeeding  crop  years.  The 
changes  to  the  provisions  for  insiuing 
walnuts  as  well  as  other  minor  editorial 
changes  are  as  follow: 

a.  Section  3(c) — Specify  that  the 
insured's  elected  or  assigned  coverage 
level  or  the  ratio  of  the  insured's  price 
election  to  the  maximum  price  election 
offered  may  not  be  increased  after 
coverage  begins  if  a  cause  of  loss  that 
could  or  would  reduce  the  yield  of  the 
insured  crop  is  evident  prior  to  the  time 
that  change  in  coverage  is  requested. 
This  change  was  made  to  preclude 
insureds  with  continuous  coverage  from 
increasing  the  liability  on  insured 
acreage  following  a  cause  of  loss  that 
could  or  would  reduce  the  yield  of  the 
crop. 

b.  Section  8(a)(3) — Specify  that  for 
each  subsequent  crop  year  that  the 
policy  remains  continuously  in  force, 
coverage  begins  on  the  day  inmiediately 
following  the  end  of  the  insurance 
period  for  the  prior  crop  year.  This 
provision  provides  year  roiuid  coverage 
for  walnuts.  Policy  cancellation  that 
results  solely  from  transferring  to  a 
different  insiu-ance  provider  for  a 
subsequent  crop  year  will  not  be 
considered  a  break  in  continuous 
coverage.  The  current  Walnut  Crop 


Insurance  Provisions  specify  calendar 
dates  for  the  beginning  and  end  of  the 
insurance  period,  thereby,  establishing  a 
time  period  during  which  no  insiu-ance 
coverage  exists  between  crop  years.  This 
rule  proposes  to  eliminate  any  lapse  in 
insiu-ance  coverage  between  crop  years. 

c.  Section  8(a)(4) — Specify  that  if  the 
insured's  policy  is  canceled  or 
terminated  for  any  crop  year  after 
insurance  attached  for  that  crop  year, 
insurance  will  not  be  considered  to  have 
attached  for  that  crop  year  and  no 
premium,  administrative  fee,  or 
indemnity  will  be  due  for  such  crop 
year.  This  change  is  needed  to  avoid 
premium  and  administrative  fees  for 
canceled  or  terminated  coverage 
because  insurance  will  have  attached 
before  the  last  day  a  policy  can  be 
canceled  or  terminated. 

d.  Section  10 — Modify  the  format  of 
this  section  and  require  that  notice  be 
given  1 5  days  prior  to  harvest  if  there 
is  mold  damage  to  the  walnuts  so  that 
an  inspection  may  be  performed. 

e.  Section  11(b) — Add  an  example  of 
claim  for  indemnity  for  clarity. 

i.  Section  11(d) — Add  that  whenever 
mold  damage  exceeds  30  percent  and 
such  production  will  not  be  sold,  the 
production  to  coiuit  will  be  zero. 

4.  7  CFR  457.123  Almond  Crop 
Insurance  Provisions  effective  for  the 
2001  and  succeeding  crop  years.  The 
changes  to  the  provisions  for  insuring 
almonds  are  as  follows: 

a.  Section  1 — Delete  the  words  "and 
rejects"  in  the  definition  of  "meat 
pounds."  These  changes  were  made  to 
better  fit  the  current  almond  industry 
practice  and  to  be  consistent  with  the 
changes  to  section  11(c)(2). 

b.  Section  3(c) — Specify  that  the 
insiu-ed's  elected  or  assigned  coverage 
level  or  the  ratio  of  the  insured's  price 
election  to  the  maximum  price  election 
offered  may  not  be  increased  after 
coverage  begins  if  a  cause  of  loss  that 
could  or  would  reduce  the  yield  of  the 
insured  crop  is  evident  prior  to  the  time 
that  change  in  coverage  is  requested. 
This  change  will  preclude  insureds  with 
continuous  coverage  from  increasing  the 
liability  on  insured  acreage  following  a 
cause  of  loss  that  could  or  would  reduce 
the  yield  of  the  crop. 

c.  Section  8(a)(3)— Specify  that  for 
each  subsequent  crop  year  that  the 
policy  remains  continuously  in  force, 
coverage  begins  on  the  day  inunediately 
following  the  end  of  the  insurance 
period  for  the  prior  crop  year.  This 
provision  provides  year  round  coverage 
for  almonds.  Policy  cancellation  that 
results  solely  from  transferring  to  a 
different  insiu-ance  provider  for  a 
subsequent  crop  year  will  not  be 
considered  a  break  in  continuous 


coverage.  The  current  Almond  Crop 
Insurance  Provisions  specify  calendar 
dates  for  the  beginning  and  end  of  the 
insurance  period,  thereby,  establishing  a 
time  period  during  which  no  insurance 
coverage  exists  between  crop  years.  This 
rule  proposes  to  eliminate  any  lapse  in 
insurance  coverage  between  crop  years. 

d.  Section  8(a)(4) — Specify  that  if  the 
insured's  policy  is  canceled  or 
terminated  for  any  crop  year  after 
insurance  attached  for  that  crop  year, 
insurance  will  not  be  considered  to  have 
attached  for  that  crop  year  and  no 
premium,  administrative  fee,  or 
indemnify  will  be  due  for  such  crop 
year.  This  change  is  needed  to  avoid 
premium  and  administrative  fees  for 
canceled  or  terminated  coverage 
because  insurance  vfill  have  attached 
before  the  last  day  a  policy  can  be 
canceled  or  terminated. 

e.  Section  11(b) — Add  an  example  of 
claim  for  indemnity  for  clarity. 

f.  Section  11(c)(2) — Revise  language  to 
coiuit  all  harvested  meat  pounds 
towards  the  production  to  count  that  is 
accepted  by  a  buyer.  Also  removed 
exception  for  harvested  meat  poimds 
rejected  due  to  an  insured  cause  of  loss. 
Under  the  ciurent  exception  it  is 
difficult  to  accurately  determine 
whether  the  rejects  are  due  to  an 
insurable  cause  of  loss,  so  the  term, 
"rejects"  will  be  removed. 

1.  7  CFR  457.158  Apple  Crop 
Insurance  Provisions  effective  for  the 
2001  and  succeeding  crop  years.  The 
changes  to  the  provisions  for  insuring 
apples  are  as  follows: 

a.  Section  1 — For  clarity,  define 
"varietal  group"  as  apple  varieties  with 
similar  characteristics  that  are  grouped 
for  insurance  purposes  as  specified  in 
the  Special  Provisions. 

b.  Section  2 — In  addition  to  section 
34(b)  of  the  Basic  Provisions,  allow 
optional  units  by  varietal  group  and  if 
on  non-contiguous  land.  This  will  allow 
apple  producers  to  produce  new  apple 
varieties  in  response  to  public  demand 
while  having  adequate  risk  management 
protection  through  crop  insurance. 

c.  Section  3(a)  and  {b)^Add 
references  to  price  election  and 
reporting  by  type  or  "varietal  group." 
This  change  was  made  to  clarify  that 
insureds  may  select  one  price  election 
for  each  apple  type  or  varietal  group  and 
must  report  all  varietal  groups  of  apples 
for  insurance. 

d.  Section  3(c) — Specify  that  the 
insured's  elected  or  assigned  coverage 
level  or  the  ratio  of  the  insured's  price 
election  to  the  maximiun  price  election 
offered  may  not  be  increased  after 
coverage  begins  if  a  cause  of  loss  that 

.could  or  would  reduce  the  yield  of  the 
insured  crop  is  evident  prior  to  the  time 
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that  change  in  :overage  is  requested. 
This  change  w  11  preclude  insureds  with 
continuous  co\  erage  from  increasing  the 
liability  on  insi  u^d  acreage  following  a 
cause  of  loss  that  could  or  would  reduce 
the  yield  of  the  crop. 

e.  Section  8{( ;) — Specify  that  for  each 
subsequent  cro  p  year  that  the  policy 
remains  continuously  in  force,  coverage 
begins  on  the  day  immediately 
following  the  e^d  of  the  insurance 
period  for  the  Drior  crop  year.  This 
provision  provides  year  round  coverage 
for  apples.  Policy  cancellation  that 
results  solely  fitom  transferring  to  a 
different  insurance  provider  for  a 
subsequent  crop  year  will  not  be 
considered  a  bijeak  in  continuous 
coverage.  The  (iurrent  Apple  Crop 
Insurance  Provisions  specify  calendar 
dates  for  the  beginning  and  end  of  the 
insurance  period,  thereby,  establishing  a 
time  period  during  which  no  insurance 
coverage  exists^  This  rule  proposes  to 
eliminate  any  l^pse  in  insurance 
coverage  between  crop  years. 

f.  Section  8((^) — Specify  that  if  the 
insured's  polic^  is  canceled  or 
terminated  for  ^y  crop  year  after 
insurance  attached  for  that  crop  year, 
insurance  will  not  be  considered  to  have 
attached  for  that  crop  year  and  no 
premium,  administrative  fee  or 
indemnity  will  jbe  due  for  such  crop 
year.  This  chance  is  needed  to  avoid 
premium  and  aoministrative  fees  for 
canceled  or  tersiinated  coverage 
because  insiira^ce  will  have  attached 

ay  a  policy  can  be 
inated. 
tion  C — Prices  and 
Group — Allow 
d  price  elections  by 
r  an  additional 
ated  in  the  actuarial 
w  optional  units  and 
price  elections  based  on  varietal  groups 
and  non-contiguous  land.  This  will 
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List  of  Subiects 

Almond,  Apj  1 
Peach,  Pear,  Plipn 


in  7  CFR  Part  457 


le.  Crop  insurance,  Fig, 
1,  Prune,  Stonefruit, 


Table  Grape,  Walnut,  and  Reporting  and 
recordkeeping  requirements. 

Proposed  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  proposes  to  amend  7  CFR 
part  457  as  follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  Amend  §457.110  to: 

a.  Revise  the  first  sentence  of  the 
introductory  text; 

b.  Revise  section  3  of  the  crop 
provisions;  and 

c.  Revise  section  8  of  the  crop 
provisions  all  to  read  as  follows: 

S  457.1 10    Rg  crop  tnsurancs  provisions. 

The  Fig  Crop  Insurance  Provisions  for 
the  2001  and  succeeding  crop  years  are 
as  follows: 

***** 

3.  Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities. 

(a)  In  addition  to  the  requirements 
imder  section  3  of  the  Basic  Provisions, 
you  may  select  only  one  price  election 
for  each  fig  type  designated  in  the 
Special  Provisions  and  insured  in  the 
county  under  this  policy. 

(b)  You  may  not  increase  your  elected 
or  assigned  coverage  level  or  the  ratio  of 
your  price  election  to  the  maximiun 
price  election  we  offer  if  a  cause  of  loss 
that  could  or  would  reduce  the  yield  of 
the  insured  crop  is  evident  prior  to  the 
time  you  request  the  increase. 
***** 

8.  Insiuance  Period. 

(a)  In  lieu  of  the  provisions  of  section 
11  of  the  Basic  Provisions,  insurance 
attaches  on  each  luiit  the  later  of  the 
date  you  submit  your  application  or 
March  1  of  the  crop  year  and  ends  the 
earliest  of: 

(1)  Total  destruction  of  the  fig  crop; 

(2)  The  date  harvest  of  the  figs  (by 
type)  should  have  started  on  any  acreage 
that  will  not  be  harvested;   . 

(3)  Harvest  of  the  figs; 

(4)  Final  adjustment  of  a  loss; 

(5)  Abandonment  of  the  crop;  or 

(6)  October  31  of  the  crop  year. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  for  each  subsequent  crop 
year  that  the  policy  remains 
continuously  in  force,  coverage  begins 
on  the  day  immediately  following  the 
end  of  the  insurance  period  for  the  prior 
crop  year.  Policy  cancellation  that 
results  solely  from  transferring  to  a 


different  insiu-ance  provider  for  a 
subsequent  crop  year  will  not  be 
considered  a  break  in  continuous 
coverage. 

(c)  If  your  fig  policy  is  canceled  or 
terminated  for  any  crop  year,  in 
accordance  with  the  terms  of  the  policy, 
after  insurance  attached  for  that  crop 
year,  insiu-ance  will  not  be  considered 
to  have  attached  for  that  crop  year  and 
no  premium,  administrative  fee,  or 
indemnify  will  be  due  for  such  crop 
year. 
***** 

3.  Amend  457.111  to  revise  the  first 
sentence  of  the  introductory  text,  and 
add  sections  3(c),  8(c)  and  8(d)  of  the 
crop  provisions  to  read  as  follows: 

§  457.1 1 1    Pear  crop  insurance  provisions. 

The  Pear  Crop  Insurance  Provisions 
for  the  2001  and  succeeding  crop  years 
are  as  follows: 

***** 

3.  Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities. 

***** 

(c)  You  may  not  increase  your  elected 
or  assigned  coverage  level  or  the  ratio  of 
your  price  election  to  the  maximum 
price  election  we  offer  if  a  cause  of  loss 
that  could  or  would  reduce  ihe  yield  of 
the  insured  crop  occurs  prior  to  the  time 
that  you  request  the  increase. 
***** 

8.  Insiuance  Period. 

***** 

(c)  For  each  subsequent  crop  year  that 
the  policy  remains  continuously  in 
force,  coverage  begins  on  the  day 
immediately  following  the  end  of  the 
insurance  period  for  the  prior  crop  year. 
Policy  cancellation  that  results  solely  ' 
from  transferring  to  a  different 
insurance  provider  for  a  subsequent 
crop  year  will  not  be  considered  a  break 
in  continuous  coverage. 

(d)  If  your  pear  policy  is  canceled  or 
terminated  for  any  crop  year,  in 
accordance  with  the  terms  of  the  policy, 
after  insurance  attached  for  that  crop 
year,  insurance  will  not  be  considered 
to  have  attached  for  that  crop  year  and 
no  premium,  administrative  fee,  or 
indemnify  will  be  due  for  such  crop 
year. 

***** 

4.  Amend  457.122  to: 

a.  Revise  the  first  sentence  of  the 
introductory  text; 

b.  Revise  the  introductory  text  and 
paragraph  (b)  of  section  3  of  the  crop 
provisions  by  removing  the 
parenthetical  phrase,  "(Insurance 
Guarantees,  Coverage  Levels,  and  Prices 
for  Determining  Indemnities),"  and  add 
a  new  paragraph  (c); 
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c.  Add  a  new  section  3(c)  to  the  crop 
provisions. 

d.  Revise  section  4  of  the  crop 
provisions  by  removing  the 
parenthetical  phrase,  "(Contract 
Changes);" 

e.  Revise  section  5  of  the  crop 
provisions  by  removing  the 
parenthetical  phrase,  "(Life  of  Policy, 
Cancellation,  and  Termination);" 

f.  Revise  section  6  of  the  crop 
provisions  introductory  text,  by 
removing  the  parenthetical  phrase, 
"(Insured  Crop);" 

g.  Revise  section  7  of  the  crop 
provisions  introductory  text,  by 
removing  the  parenthetical  phrase, 
"(Insurable  Acreage);" 

h.  Revise  section  8,  paragraph  (a)  of 
the  crop  provisions,  introductory  text, 
by  removing  the  parenthetical  phrase, 
"(Insurance  Period);" 

i.  Add  section  8(a)(3)  and  8(a)(4)  to 
the  crop  provisions. 

j.  Revise  section  9,  paragraph  (a)  of 
the  crop  provisions,  introductory  text, 
by  removing  the  parenthetical  phrase 
"(Causes  of  Loss);" 

k.  Revise  section  10  of  the  crop 
provisions;  and 

1.  In  the  crop  provisions  add  an 
example  of  settlement  of  claim  in 
section  11  after  paragraph  (b)(7)  and 
revise  paragraph  (d); 

The  additions  and  revisions  read  as 
follows: 

§457.122    Walnut  crop  insurance 
provisions. 

The  Walnut  Crop  Insurance 
Provisions  for  the  2001  and  succeeding 
crop  years  are  as  follows: 

***** 

3.  Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities. 

*****. 

(c)  You  may  not  increase  your  elected 
or  assigned  coverage  level  or  the  ratio  of 
your  price  election  to  the  maximum 
price  election  we  offer  if  a  cause  of  loss 
that  could  or  would  reduce  the  yield  of 
the  insured  crop  is  evident  prior  to  the 
time  that  you  request  the  increase. 
***** 

8.  Insurance  Period. 

***** 

(a)  *  *  * 

(3)  For  each  subsequent  crop  year  that 
the  policy  remains  continuously  in 
force,  coverage  begins  on  the  day 
immediately  following  the  end  of  the 
insurance  period  for  the  prior  crop  year. 
Policy  cancellation  that  results  solely 
from  transferring  to  a  different 
insurance  provider  for  a  subsequent 
crop  year  will  not  be  considered  a  break 
in  continuous  coverage. 


(4)  If  your  walnut  policy  is  canceled 
or  terminated  for  any  crop  year,  in 
accordance  with  the  terms  of  the  policy, 
after  insurance  attached  for  that  crop 
year,  insm^ance  will  not  be  considered 
to  have  attached  for  that  crop  year  and 
no  premium,  administrative  fee,  or 
indemnity  will  be  due  for  such  crop 
year. 
***** 

10.  Duties  in  the  Event  of  Damage  or 
Loss. 

(a)  In  addition  to  the  requirements  of 
section  14  of  the  Basic  Provisions,  if  you 
intend  to  claim  an  indemnity  on  any 
unit: 

(1)  You  must  notify  us  prior  to  the 
beginning  of  harvest  so  that  we  may 
inspect  the  damaged  production; 

(2)  You  must  notify  us  of  any  mold 
damage  15  days  before  harvest  so  that 
we  may  inspect  the  mold  damaged 
production;  and 

(3)  You  must  not  sell  or  dispose  of  the 
damaged  crop  until  we  have  given  you 
written  consent  to  do  so. 

(b)  If  you  fail  to  meet  the  requirements 
of  this  section,  all  such  production  will 
be  considered  undamaged  and  included 
as  production  to  coimt. 

11.  Settlement  of  Claim. 
***** 

(b)  *  *  * 

(7)  *  *  * 

For  example: 

You  have  a  100  percent  share  in  100 
acres  of  walnuts  in  the  imit,  with  a 
guarantee  of  2,500  pounds  per  acre  and 
a  price  election  of  $0.61  per  pound.  You 
are  only  able  to  harvest  200,000  pounds. 
Your  indemnity  would  be  calculated  as 
follows: 

(1)  100  acres  x  2,500  pounds  = 
250,000  pound  insurance  guarantee; 

(2  &  3)  250,000  pounds  x  $0.61  price 
election  =  $152,500  total  value  of 
insurance  guarantee; 

(4  &  5)  200,000  pounds  production  to 
count  X  $0.61  price  election  =  $122,000 
total  value  of  production  to  coimt; 

(6)  $152,500  total  value 
guarantee  -  $122,000  total  value  of 
production  to  coimt  =  $30,500  loss;  and 

(7)  $30,500  X  100  percent  share  = 
$30,500  indemnity  payment. 
***** 

(d)  Mature  walnut  production 
damaged  due  to  an  insurable  cause  of 
loss  which  occurs  within  the  insurance 
period  may  be  adjusted  for  quality  based 
on  an  inspection  by  the  Dried  Fruit 
Association.  Walnut  production  that  has 
mold  damage  greater  than  8  percent, 
based  on  the  net  delivered  weight,  will 
be  reduced  by  the  quality  adjustment 
factors  contained  in  the  Special 
Provisions.  Walnut  production  that 
exceeds  30  percent  mold  damage  and 


such  production  will  not  be  sold,  the 
production  to  count  will  be  zero. 

***** 

5.  Amend  457.123  to  read  as  follows: 

a.  Revise  the  first  sentence  of  the 
introductory  text; 

b.  In  the  crop  provisions  in  section  1 
revise  the  definition  of  "meat  pounds;" 

c.  In  the  crop  provisions  revise 
section  3,  the  introductory  text  and 
paragraph  (b),  the  introductory  text,  by 
removing  the  parenthetical  phrase, 
"(Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities),"  and  adding  paragraph 
(c); 

d.  In  the  crop  provisions  add  section 
3(c); 

e.  In  the  crop  provisions  revise 
section  4  by  removing  the  parenthetical 
phrase,  "(Contract  Changes);" 

f.  In  the  crop  provisions  revise  section 
5  by  removing  the  parenthetical  phrase, 
"(Life  of  Policy,  Cancellation  and 
Termination);" 

g.  In  the  crop  provisions  revise 
section  6  by  removing  the  parenthetical 
phrase,  "(Insured  Crop);" 

h.  In  the  crop  provisions  revise 
section  7  by  removing  the  parenthetical 
phrase,  "(Insurable  Acreage);" 

i.  In  the  crop  provisions  revise  section 
8(a),  introductory  text,  by  removing  the 
parenthetical  phrase,  "(Insurance 
Period);" 

j.  In  the  crop  provisions  add  section 
8(a)(3)  and  (4); 

k.  In  the  crop  provisions  revise  » 
section  9(a),  introductory'  text,  by 
removing  the  parenthetical  phrase, 
"(Causes  of  Loss);" 

1.  In  the  crop  provisions  amend 
section  10  by  removing  the 
parenthetical  phrase,  "(Duties  In  the 
Event  of  Damage  or  Loss);" 

m.  In  the  crop  provisions  add  an 
example  of  settlement  of  claim  after 
section  11  (b)(7)  and  revise  paragraph 
(c)(2); 

The  additions  and  revisions  read  as 
follows: 

§  457.1 23    Almond  crop  insurance 
provisions. 

The  Almond  Crop  Insurance 
Provisions  for  the  2001  and  succeeding 
crop  years  are  as  follows: 

***** 

1.  Definitions. 

*****  > 

Meat  pounds.  The  total  poimds  of 
almond  meats  (whole,  chipped  eind 
broken,  and  in-shell  meats).  Unshelled 
almonds  will  be  converted  to  meat 
pounds  in  accordance  with  FCIC 
approved  procedures. 
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b.  In  the  crop  provisions  add  section 
3(c];  and 

c.  In  the  crop  provisions  add  section 
8(c)  and  (d)  all  to  read  as  follows: 

§  457. 1 33    Prune  crop  insurance 
provisions. 

The  Prune  Crop  Insurance  Provisions 
for  the  2001  and  succeeding  crop  years 
are  as  follows: 

*        •        •        *        • 

3.  Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities. 

***** 

(c)  You  may  not  increase  your  elected 
or  assigned  coverage  level  or  the  ratio  of 
your  price  election  to  the  maximum 
price  election  we  offer  if  a  cause  of  loss 
that  could  or  would  reduce  the  yield  of 
the  insured  crop  is  evident  prior  to  the 
time  that  you  request  the  increase. 
***** 

8.  Insurance  Period. 

***** 

(c)  For  each  subsequent  crop  year  that 
the  policy  remains  continuously  in 
force,  coverage  begins  on  the  day 
immediately  following  the  end  of  the 
insurance  period  for  the  prior  crop  year. 
Policy  cancellation  that  results  solely 
from  transferring  to  a  different 
insurance  provider  for  a  subsequent 
crop  year  will  not  be  considered  a  break 
in  continuous  coverage. 

(d)  If  your  prune  policy  is  canceled  or 
terminated  for  any  crop  year,  in 
accordance  with  the  terms  of  the  policy, 
after  insurance  attached  for  that  crop 
year,  insurance  will  not  be  considered 
to  have  attached  for  that  crop  year  and 
no  premium,  administrative  fee,  or 
indemnity  will  be  due  for  such  crop 
year. 

***** 

7.  Amend  457.149  to: 

a.  Revise  the  first  sentence  of  the 
introductory  text; 

b.  In  the  crop  provisions  add^section 
3(c);  and 

c.  In  the  crop  provisions  add  section 
9(c)  and  (d)  all  to  read  as  follows: 

§457.149    Table  grape  crop  insurance 
provisions. 

The  Table  Grape  Crop  Insurance 
Provisions  for  the  2001  and  succeeding 
crop  years  are  as  follows: 

***** 

3.  Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities. 

***** 

(c)  You  may  not  increase  your  elected 
or  assigned  coverage  level  or  the  ratio  of 
your  price  election  to  the  niaximum 
price  election  we  offer  if  a  cause  of  loss 
that  could  or  would  reduce  the  yield  of 


the  insured  crop  is  evident  prior  to  the 
time  that  you  request  the  increase. 

***** 

9.  Insurance  Period. 

*  *         *         *,       * 

(c)  For  each  subsequent  crop  year  that 
the  policy  remains  continuously  in 
force,  coverage  begins  on  the  day 
immediately  followdng  the  end  of  the 
insurance  period  for  the  prior  crop  year. 
Policy  cancellation  that  results  solely 
from  transferring  to  a  different 
insurance  provider  for  a  subsequent 
crop  year  will  not  be  considered  a  break 
in  continuous  coverage. 

(d)  If  your  table  grape  policy  is 
canceled  or  terminated  for  any  crop 
year,  in  accordance  with  the  terms  of 
the  policy,  after  insurance  attached  for 
that  crop  year,  insurance  wrill  not  be 
considered  to  have  attached  for  that 
crop  year  and  no  premium, 
administrative  fee,  or  indemnity  will  be 
due  for  such  crop  year. 

*  •         *         *        *     . 

8.  Amend  457.153  to: 

a.  Revise  the  first  sentence  of  the 
introductory  text; 

b.  In  the  crop  provisions  add  a 
definition  for  "marketable"  in  section  1; 

c.  In  the  crop  provisions  add  section 
2(c);  and 

d.  In  the  crop  provisions  add  section 
7(c)  and  (d)  all  to  read  as  follows: 

§  457. 1 53    Peach  crop  insurance 
provisions. 

The  Peach  Crop  Insurance  Provisions 
for  the  2001  and  succeeding  crop  years 
are  as  follows: 

***** 

1.  Definitions. 

***** 

Marketable — Peach  production 
acceptable  for  processing  or  other 
human  consumption  even  if  failing  to 
meet  any  U.S.  or  applicable  state 
grading  standard. 
***** 

2.  Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities. 

***** 

(c)  You  may  not  increase  your  elected 
or  assigned  coverage  level  or  the  ratio  of 
your  price  election  to  the  maximum 
price  election  we  offer  if  a  cause  of  loss 
that  could  or  would  reduce  the  yield  of 
the  insured  crop  is  evident  prior  to  the 
time  that  you  request  the  increase. 
***** 

7.  Insurance  Period. 

***** 

(c)  For  each  subsequent  crop  year  that 
the  policy  remains  continuously  in 
force,  coverage  begins  on  the  day 
immediately  following  the  end  of  the 
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insurance  period  for  the  prior  crop  year. 
Policy  cancellation  that  results  solely 
from  transferring  to  a  different 
insurance  provider  for  a  subsequent 
crop  year  will  not  be  considered  a  break 
in  continuous  coverage. 

(d)  If  your  peach  policy  is  canceled  or 
terminated  for  any  crop  year,  in 
accordance  with  the  terms  of  the  policy, 
after  insurance  attached  for  that  crop 
year,  insurance  will  not  be  considered 
to  have  attached  for  that  crop  year  and 
no  premium,  administrative  fee,  or 
indenmity  will  be  due  for  such  crop 
year. 
***** 

9.  Amend  457.157  to: 

a.  Revise  the  first  sentence  of  the 
introductory  text;  and 

b.  In  the  crop  provisions  add  sections 
3(c)  and  8(c)  and  (d)  all  to  read  as 
follows: 

§457.157    Plum  crop  insurance  provisions. 

The  Pliun  Crop  Insm-ance  Provisions 
for  the  2001  and  succeeding  crop  years 
are  as  follows: 

***** 

3.  Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities. 

***** 

(c)  You  may  not  increase  your  elected 
or  assigned  coverage  level  or  the  ratio  of 
your  price  election  to  the  maximum 
price  election  we  offer  if  a  cause  of  loss 
that  could  or  would  reduce  the  yield  of 
the  insured  crop  is  evident  prior  to  the 
time  that  you  request  the  increase. 
***** 

8.  Insurance  Period. 

***** 

... 

(c)  For  each  subsequent  crop  year  that 
the  policy  remains  continuously  in 
force,  coverage  begins  on  the  day 
immediately  following  the  end  of  the 
insm-ance  period  for  the  prior  crop  year. 
Policy  cancellation  that  results  solely 
from  transferring  to  a  different 
insurance  provider  for  a  subsequent 
crop  year  will  not  be  considered  a  break 
in  continuous  coverage. 

(d)  If  your  plum  policy  is  canceled  or 
terminated  for  any  crop  year,  in 
accordance  with  the  terms  of  the  policy, 
after  insiu-ance  attached  for  that  crop 
year,  insurance  will  not  be  considered 
to  have  attached  for  that  crop  year  and 
no  premium,  administrative  fee,  or 
indemnity  will  be  due  for  such  crop 
year. 

***** 

10.  Amend  457.158  to: 

a.  Revise  the  first  sentence  of  the 
introductory  text; 

b.  In  the  crop  provisions  add  a 
definition  for  "varietal  group"  in  section 
1; 


c.  In  the  crop  provisions  revise 
section  2; 

d.  In  the  crop  provisions  revise 
sections  3(a), (b)  introduction,  (b)(4)  and 
add  new  section  3(c); 

e.  In  the  crop  provisions  add  new 
sections  8(c)  and  (d);  and 

f.  In  the  crop  provisions  add  a  new 
section  14  all  to  read  as  follows: 

§  457.1 58    Apple  crop  insurance 
provisions. 

The  Apple  Crop  Insurance  Provisions 
for  the  2001  and  succeeding  crop  years 
are  as  follows: 

****** 

1.  Definitions. 

***** 

Varietal  group.  Apple  varieties  with 
similar  characteristics  that  are  grouped 
for  insiu-ance  purposes  as  specified  in 
the  Special  Provisions. 

2.  Unit  Division. 

In  addition  to  the  requirements  of 
section  34(b)  of  the  Basic  Provisions, 
optional  units  may  be  es^blished  if 
each  optional  unit  is  located  on  non- 
contiguous land.  Optional  units  may 
also  be  established  by  varietal  group  in 
accordance  with  section  14  of  these 
provisions. 

3.  Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities. 
***** 

(a)  You  may  select  only  one  price 
election  for  all  the  apples  in  the  county 
insured  \mder  this  policy  unless  the 
Special  Provisions  provide  different 
price  elections  by  type  or  varietal  group 
in  which  case  you  may  select  one  price 
election  for  each  apple  type  or  varietal 
group  designated  in  the  Special 
Provisions.  The  price  elections  you 
choose  for  each  type  or  varietal  group 
must  have  the  same  percentage 
relationship  to  the  maximimi  price 
offered  by  us  for  each  type  or  varietal 
group.  For  example,  if  you  choose  100 
percent  of  the  maximum  price  election 
for  one  type  or  varietal  group,  you  must 
also  choose  100  percent  of  the 
maximum  price  election  for  all  other 
types  or  varietal  group. 

(b)  You  must  report,  by  the 
production  reporting  date  designated  in 
section  3  of  the  Basic  Provisions,  by 
type  or  varieted  group  if  applicable: 
***** 

(4)  The  separate  acreage  for  each 
varietal  group  of  apples  intended  for 
fresh-market  or  processing,  for  each 
varietal  group  as  shown  on  the  actuarial 
table;  and 
*        *        *        *        *     - 

(c)  You  may  not  increase  your  elected 
or  assigned  coverage  level  or  the  ratio  of 
your  price  election  to  the  maximiun 


price  election  we  offer  if  a  cause  of  loss 
that  could  or  would  reduce  the  yield  of 
the  insured  crop  is  evident  prior  to  the 
time  that  you  request  the  increase. 

***** 

8.  Insurance  Period. 

*****  

(c)  For  each  subsequent  crop  year  that 
the  policy  remains  continuously  in 
force,  coverage  begins  on  the  day 
immediately  following  the  end  of  the 
insurance  period  for  the  prior  crop  year. 
Policy  cancellation  that  results  solely 
from  transferring  to  a  different 
insurance  "provider  for  a  subsequent 
crop  year  will  not  be  considered  a  break 
in  continuous  coverage. 

(d)  If  yoiu  apple  policy  is  canceled  or 
terminated  for  any  crop  year,  in 
accordance  with  the  terms  of  the  pq^cy, 
after  insurance  attached  for  that  crop 
year,  insurance  will  not  be  considered 
to  have  attached  for  that  crop  year  and 
no  premiiun,  administrative  fee,  or 
indemnity  will  be  due  for  such  crop 
year. 

***** 

14.  Option  C — Prices  and  Units  by 
Varietal  Group. 

(a)  Exclusive  of  other  options, 
optional  units  and  price  elections  by 
varietal  group  apply  only  if  the 
following  conditions  are  met: 

(1)  You  have  not  elected  to  insure 
your  apples  under  the  Catastrophic  Risk 
Protection  (CAT)  Endorsement;  and 

(2)  You  or  we  did  not  cancel  the 
option  in  writing  on  or  before  the 
cancellation  date.  Your  election  of  CAT 
coverage  for  any  crop  year  after  this 
endorsement  is  effective  will  be 
considered  notice  of  cancellation  of  the 
option  by  you. 

(b)  If  you  select  the  Fresh  Fruit  Option 
A  for  all  insurable  acreage.  Option  C  is 
not  available. 

11.  Amend  457.159  to  revise  the  first 
sentence  of  the  introductory  text,  and 
add  sections  3(c),  8(c)  and  8(d)  of  the 
crop  provisions  all  to  read  as  follows: 

§457.159    Stonefruit  crop  insurance 
provisions. 

The  Stone&Tiit  Crop  Insurance 
Provisions  for  the  2001  and  succeeding 
crop  years  are  as  follows: 

***** 

3.  Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities. 

***** 

(c)  You  may  not  increase  your  elected 
or  assigned  coverage  level  or  the  ratio  of 
your  price  election  to  the  maximum 
price  election  we  offer  if  a  cause  of  loss 
that  could  or  would  redi^ce  the  yield  of 
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8.  Insurance  Period. 

*  *        * 

(c)  For  each  subsequent  crop  year  that 
the  poUcy  remains  continuously  in 
force,  coverage  begins  on  the  day 
immediately  mllowing  the  end  of  the 
insurance  period  for  the  prior  crop  year. 
Policy  cancelation  that  results  solely 
from  transferring  to  a  different 
insiuance  provider  for  a  subsequent 
crop  year  will  not  be  considered  a  break 
in  continuous  coverage. 

(d)  If  your  si  onefr^it  policy  is 
canceled  or  terminated  for  any  crop 
year,  in  accordance  with  the  terms  of 
the  policy,  afttr  insiuance  attached  for 
that  crop  year  j  insurance  will  not  be 
considered  to  have  attached  for  that 
crop  year  and  po  premium, 
administrative  fee,  or  indemnity  will  be 
due  for  such  c  rop  year 

*  • 

Signed  in  Washington,  D.C.,  on  lanuary  28, 
2000. 

Kenneth  D.  Ack  irman. 
Manager,  Feden  J  ( 
Corporation. 
(FR  Doc.  00-26dO  I 
MUJNO  COOE  341(  -OB-P 


Crop  Insurance 

Filed  2-7-00;  8:45  am) 


DEPARTMEN-   OF  AGRICULTURE 

Animal  and  Pfint  Health  Inspection 
Service 


9  CFR  Part  94 

[Doctottto 


98-D94-1] 


Poultry  Produrts  From  Mexico 
Transiting  the  United  States 

agency:  Animkl  and  Plant  Health 
Inspection  Serjvice,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  fcre  proposing  to  allow 
poultry  carcasses,  parts,  and  products 
(except  eggs  aiid  egg  products)  that  are 
not  eligible  foi  entry  into  the  United 
States  to  move  through  the  United 
States  via  lane  ports  from  Mexican 
States  that  Mecico  considers  to  be  free 
of  exotic  Newc  astle  disease  (END), 
under  certain  conditions,  for  export  to 
another  count  y.  We  believe  such  in- 
transit  movem  snts  would  present  a 
negligible  risk  of  introducing  END  into 
the  United  Sta  :es.  This  action  would 
relieve  restrict  ons  on  trade  while 
continuing  to  )rovide  protection  against 
the  introduction  of  END  into  the  United 
States. 

DATES:  We  invite  you  to  comment  on 
this  docket.  Wp  will  consider  all 


comments  that  we  receive  by  April  10, 
2000. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  98-094- 
1 ,  RegiUatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  98-094- 
1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  out  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  David,  Senior  Staff 
Veterinarian,  Animals  Program, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  39, 
Riverdale,  MD  20737;  (301)  734-8364. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regiilations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
certain  animals  and  animal  products 
into  the  United  States  to  prevent  the 
introduction  of  certain  animal  diseases. 
The  regulations  in  §  94.6  govern,  among 
other  things,  the  importation  of  poultry 
carcasses,  parts,  products,  and  eggs 
(other  than  hatching  eggs)  from  regions 
where  exotic  Newcastle  disease  (END) 
or  Salmonella  enteritidis,  phage-type  4, 
is  considered  to  exist.  Because  END 
exists  in  certain  parts  of  Mexico,  Mexico 
is  characterized,  under  §  94.6(a),  as  a 
region  where  END  is  considered  to  exist. 
Further,  imder  the  regulations  in 
§  94.6(b),  Mexico  is  also  characterized  as 
a  region  where  S.  enteritidis,  phage-type 
4,  is  considered  to  exist. 

Under  the  regulations,  poultry 
carcasses,  and  parts  and  products  of 
poultry  carcasses  may  be  imported  into 
the  United  States  from  Mexico  only  if 
they  have  been  cooked  or  are  consigned 
directly  to  an  approved  establishment  in 
the  United  States.  Poultry  eggs  (other 
than  hatching  eggs)  from  Mexico  may  be 
imported  into  the  United  States  only  if: 
(1)  They  are  accompanied  by  a  health 


certificate  regarding  the  flock  of  origin 
and  meet  certain  other  conditions;  (2) 
they  are  consigned  directly  to  an 
approved  establishment  for  breaking 
and  pasteurization;  (3)  they  are 
imported  under  permit  for  scientific, 
educational,  or  research  purposes;  or  (4) 
they  are  imported  imder  permit  and 
have  been  cooked  or  processed  or  will 
be  handled  in  a  manner  that  prevents 
the  introduction  of  END  and  5. 
enteritidis  into  the  United  States. 

Further,  poultry  carcasses,  parts, 
products,  and  eggs  (other  than  hatching 
eggs)  that  do  not  qualify  for  entry  into 
the  United  States  imder  one  of  these 
conditions  may  transit  the  United  States 
via  air  and  sea  ports  imder  the 
conditions  contained  in  §  94.15(d). 

Mexico's  Director  of  Animal  Health 
has  requested  that  we  allow  poultry 
carcasses,  parts,  and  products  from  the 
Mexican  States  that  Mexico  considers 
fi«e  of  END  to  transit  the  United  States 
via  land  border  ports  for  export  to 
another  country.  Currently,  Mexico 
recognizes  the  States  of  Baja  California, 
Baja  California  Sur,  Campeche, 
Chihuahua,  Coahuila,  Durango,  Nuevo 
Leon,  Quintana  Roo,  Sinaloa,  Sonora, 
Tamaulipas,  and  Yucatan  as  free  of 
END. 

In  response,  officials  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  have  met  with  representatives 
from  Mexico  knowledgeable  in  disease 
prevention,  epidemiology,  and 
diagnostic  methods.  The  APHIS  officials 
reviewed  the  information  supplied  by 
these  representatives  (discussed  below) 
and  found  two  factors  contributing  to 
the  12  States'  apparent  successes  in 
remaining  free  of  END:  The  States' 
locations  and  relative  isolation  from 
States  or  countries  where  END  is 
considered  to  exist,  and  controls  by 
Mexico's  Division  of  Animal  Health  on 
the  movement  of  poultry  and  eggs  into 
and  through  the  END-fi«e  States.  Based 
on  this  review,  the  APHIS  officials 
recommended  granting  Mexico's 
request.  However,  because  the  term 
"poultry  carcasses,  parts,  and  products" 
might  be  construed  to  include  eggs  and 
egg  products,  we  wish  to  make  it  clear 
that  because  Mexico  is  characterized  as 
a  region  where  S.  enteritidis,  phage-type 
4,  is  considered  to  exist,  eggs  (other  than 
hatching  eggs)  and  egg  products  are  only 
allowed  to  transit  the  United  States  via 
air  and  sea  ports  under  the  conditions 
currently  contained  in  §  94.15(d).  We 
are  not  proposing  to  amend  the 
regulations  concerning  the  transit  of 
eggs  or  egg  products  from  Mexjco  in  this 
document. 
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General  Information 

The  table  below  shows  the  year  of  the 
last  outbreak  of  END  in  each  State  and 
the  year  Mexico  officially  declared  each 
State  free  of  END.  As  shown  in  the  table, 
none  of  the  States  listed  has  had  an 
outbreak  of  END  in  the  last  8  years. 


Year 

of 

Year     ' 

Mexican  State 

last 

declared 

outbreak 

free  of  END 

of  END 

Baja  California  .. 

1982 

1995 

Baja  California 

Sur 

•N/A 

1995 

Campeche  

•N/A 

1997 

Chihuahua  

•N/A 

1995 

Coahuila 

1987 

1997 

Durango 

1991 

1995 

Nuevo  Leon  

1983 

1995 

Quintana  Roo  ... 

1990 

1997 

Sinaloa 

1989 
1989 

1993 

Sonora  

1993 

Tamaulipas  

1989 

1997 

Yucatan 

1984 

1996 

"Never  reported. 

Geographically,  the  12  States  compose 
two  contiguous  areas  in  Mexico.  The 
States  of  Yucatan,  Campeche,  and 
Quintana  Roo  are  located  on  the 
Yucatan  Peninsula.  They  are  bordered 
by  only  one  Mexican  State,  Tabasco, 
and  two  coimtries,  Guatemala  and 
Belize,  not  considered  free  of  END. 
Yucatan,  Campeche,  and  Quintana  Roo 
maintain  active  border  svuveillance, 
ensimng  that  no  poultry  from  Tabasco, 
Guatemala,  and  Quintana  Roo  enters 
without  proper  documentation,  as 
explained  below. 

The  remaining  nine  States  considered 
by  Mexico  to  be  free  of  END — Baja 
California,  Baja  California  Siu, 
Chihuahua,  Coahuila,  Diuango,  Nuevo 
Leon,  Sinaloa,  Sonora,  and 
Tamaulipas — are  contiguously  located 
in  northern  Mexico,  along  the  U.S. 
border  and  south  into  north-central 
Mexico.  These  States  are  bordered  to  the 
south  by  States  not  considered  free  of 
END,  but,  like  the  Yucatan  Peninsula 
States,  they  maintain  active  border 
surveillance  to  ensure  the  safety  of  their 
poultry  from  END. 

Of  the  12  States  that  would  be  eligible 
to  transit  poultry  carcasses,  parts,  and 
products  (except  eggs  and  egg  products) 
through  the  United  States  via  land  ports 
under  this  proposed  rule,  Nuevo  Leon 
had  the  highest  voliune  of  poultry 
production  in  1997  {120,000  metric 
tons,  or  less  than  one-tenth  of  one 
percent  of  Mexico's  total  poultry 
production  for  that  year).  Following 
Nuevo  Leon  were  Durango  and 
Coahuila,  with  a  combined  total  of 
150,000  metric  tons,  and  Yucatan  with 
60,000  metric  tons.  The  other  8  States 


produced  less  than  60,000  metric  tons  of 
poultry  each. 

Poultry  carcasses,  parts,  and  products 
from  Mexico  that  would  be  eligible  to 
transit  the  United  States  via  land  border 
ports  under  this  proposed  rule  must  be 
processed  and  packaged  in  Tipo 
Inspeccion  Federal  (TIF)  plants.  TIF 
plants  are  facilities  that  are  approved  by 
the  Government  of  Mexico  and  that  are 
subject  to  strict  Federal  supervision  to 
ensiu-e  that  international  health 
standards  are  maintained.  A  TIF  plant 
may  be  a  slaughter  facility,  a  processing 
plant,  or  a  combination  of  the  two.  The 
niunber  of  TIF  plants  in  each  of  the  12 
Mexican  States  is  shown  in  the  table 
below.  Data  is  not  available  on  the  exact 
number  of  nonslaughter  TIF  plants  that 
process  poultry.  The  number  of  TIF 
plants  listed  in  the  "Industrial  plant" 
column  below  includes  pork,  beef,  and 
poultry  processing  plants. 


Mexican  State 

Number  of 

TIF  Plants 

Slaughtering 

Poultry 

Numtjer  of 
"Industrial" 
TIF  plants 

Baja  California 
Baja  California 

Sur 

Campeche  

Chihuahua  

Coahuila 

Durango  

Nuevo  Leon  .... 
Quintana  Roo 

Sinaloa 

Sonora  

Tamaulipas  

Yucatan 

0 

0 
0 
0 
0 

1 
1 
0 

1 

2 

0 

1 

1 

0 
0 
5 
3 
0 
11 
0 
2 
1 
0 
1 

As  required  by  the  Government  of 
Mexico,  the  12  States  that  are  subject  to 
this  proposed  rule  may  import  live 
poultry  only  from  other  END-free  States 
and  coimtries.  The  Government  of 
Mexico  requires  shipments  of  poultry 
from  END-free  countries  to  be 
accompanied  by  a  certificate  of  origin 
issued  by  that  coiuitry's  veterinary 
authorities  and  by  a  certificate  of  import 
issued  by  Mexico's  veterinary 
authorities.  States  recognized  by  Mexico 
as  free  of  END  also  require  and  issue 
their  own  permits  and  health 
certificates,  further  ensuring  that  the 
products  originate  in  an  END-free 
region.  In  addition,  live  poultry  and 
poultry  carcasses,  parts,  or  products 
imported  into  these  END-free  States 
must  be  shipped  in  sealed  trucks,  and 
all  shipments  are  inspected  at 
inspection  stations  located  either  on 
State  lines  or  at  international  ports  of 
entry. 

The  Government  of  Mexico  also 
requires  that  any  poultry  carcasses, 
parts,  or  products  that  are  shipped  for 
processing  to  an  END-free  State  from  a 


region  where  END  is  believed  to  exist 
arrive  at  TIF  processing  plants  in  sealed, 
numbered  containers.  The  seals  must 
show  no  evidence  of  tampering,  and  the 
shipment  must  be  accompanied  by  a 
certificate  signed  by  an  authorized 
official  in  the  region  of  origin.  Once 
they  arrive  at  the  TIF  plant  in  an  END- 
free  State,  such  poultry  carcasses,  parts, 
or  products  are  not  allowed  to  come  in 
contact  with  poultry  that  is  eligible  for 
importation  into  the  United  States  in 
accordance  with  the  regulations 
contained  in  9  CFR  part  94  to  ensure 
that  no  comminglement  occurs<-The 
poultry  carcasses,  parts,  or  products 
must  be  immediately  cooked  to 
eliminate  any  risk  of  disseminating 
END. 

Conditions  for  Movement  Through  the 
United  States 

Under  this  proposed  rule,  the 
following  conditions  would  apply  to  the 
in-transit  movement  of  poultry 
carcasses,  parts,  and  products  (except 
eggs  and  egg  products)  from  Baja 
California,  Baja  California  Sur, 
Campeche,  Chihuahua,  Coahuila. 
Durango,  Nuevo  Leon,  Quintana  Roo, 
Sinaloa,  Sonora,  Tamaulipas,  and 
Yucatan: 

1 .  Any  person  wishing  to  move 
poultry  carcasses,  parts,  or  products 
from  Baja  California,  Baja  California 
Sur,  Campeche,  Chihuahua,  Coahuila, 
Durango,  Nuevo  Leon,  Quintana  Roo, 
Sinaloa,  Sonora,  Tamaulipas,  and 
Yucatan  through  the  United  States  via 
land  ports  for  export  must  first  obtain  a 
permit  from  APHIS.  The  application  for 
the  permit  would  tell  APIflS  how  much 
and  what  type  of  poultry  carcasses, 
parts,  or  products  would  be  transported; 
when  they  would  be  transported;  the 
method  and  route  of  shipment;  and  who 
would  be  involved  in  the  transportation. 

2.  The  poultry  carcasses,  parts,  or 
products  must  be  packaged  prior  to 
movement  from  the  TIF  plant  in 
leakproof  containers  sealed  with  serially 
numbered  seals  approved  by  APHIS. 
The  containers  must  remain  sealed  at  all 
times  while  transiting  Mexico  and  the 
United  States. 

3.  The  person  moving  the  poultry 
carcasses,  parts,  or  products  through  the 
United  States  via  land  ports  must 
inform  the  APHIS  officer  at  the  U.S.  port 
of  arrival,  in  writing,  of  the  following 
information  before  the  poultry 
carcasses,  parts,  or  products  arrive  in 
the  United  States:  The  time  and  date 
that  the  poultry  carcasses,  parts,  or 
products  are  expected  at  the  port  of 
arrival  in  the  United  States,  the  time 
schedule  and  route  of  the  shipments 
through  the  United  States,  the  permit 
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exposure  after  an  accidental  opening  of 
a  shipment)  to  be  negligible. 

Mexican  Poultry  Production  and 
Exports 

Since  1990,  poultry  meat  production 
in  Mexico  has  grown  5  percent  annually 
to  reach  1.7  million  metric  tons  in  1998. 
However,  nearly  all  of  the  poultry  meat 
produced  in  Mexico  is  consumed 
domestically.  For  example,  in  1997, 
Mexico  produced  1.5  million  metric 
tons  of  poultry,  but  exported  only  5,000 
metric  tons  of  that  total.  Therefore,  we 
anticipate  that  the  voliime  of  poultry 
that  would  transit  the  United  States 
under  this  proposal  would  be  very 
small. 

Effects  on  Small  Trucking  Companies 

This  proposed  rule,  if  implemented, 
could  directly  affect  U.S.  trucking 
companies  operating  in  the  border 
States  of  California,  Arizona,  and  Texas. 
Small  Business  Administration  (SBA) 
data  show  that  there  are  approximately 
18,000  trucking  companies  operating  in 
those  States,  and  over  96  percent  of 
those  companies  are  small  entities. 
However,  it  is  unclear  how  many  of 
those  companies  would  be  affected  by 
this  proposal. 

At  present,  freight  arriving  in  the 
Customs  territory  of  the  United  States 
by  truck  from  Mexico  has  to  be 
delivered  to  customers  within  the 
commercial  zone  of  the  U.S.  cities  along 
the  border  or  else  transferred  to  a  U.S. 
trucking  or  other  shipping  company 
within  that  zone.  U.S.  trucking 
companies  would  benefit  from 
transporting  Mexican  poultry  from  U.S. 
land  border  ports  to  U.S.  maritime  ports. 
However,  given  the  anticipated  low 
volume  of  Mexican  exports,  this 
proposed  rule  would  likely  not  have  a 
significant  economic  effect  on  a 
substantial  niunber  of  small  trucking 
companies. 

ECTects  on  Small  Railroad  Companies 

This  proposed  nde,  if  implemented, 
could  also  affect  four  U.S.  railroad 
companies  that  currently  transport 
goods  across  the  U.S. -Mexico  border. 
Two  of  these  railroad  companies  meet 
SBA  criteria  for  small  entities  (fewer 
than  1,500  employees).  Any  economic 
effects  on  railroad  companies,  whether 
small  or  large,  would  likely  be  positive, 
but  such  effects  are  anticipated  to  be 
insignificant,  given  the  expected  small 
volume  of  Mexican  exports. 

Effects  on  U.S.  Poultry  Exporters 

This  proposal  could  also  affect  U.S. 
poultry  exporters.  Historical  data  on 
shipments  of  Mexican  poultry  suggest 
that  the  poultry  would  be  shipped  to 


number,  and  tl  le  serial  numbers  of  the 
seals  on  the  containers. 

4.  The  poult^  carcasses,  parts,  or 
products  must  transit  the  United  States 
luider  Custom^  bond. 

5.  The  poult  y  carcasses,  parts,  or 
products  must  be  exported  from  the 
United  States  \  rithin  the  time  period 
specified  on  the  permit. 

Any  poultry  carcasses,  parts,  or 
products  exce^ing  the  time  limit 
specified  on  the  permit  or  transiting  in 
violation  of  any  of  the  requirements  of 
;  regulations  may  be 
erwise  disposed  of  at 
f  the  Administrator, 
t  to  section  2  of  the  Act 
903,  as  amended  (21 


the  permit  or 
destroyed  or  o 
the  discretion 
APHIS,  pursu 
of  February  2 
U.S.C.  111). 
These  safi 
prevent  tampei 
ensure  that  thi 
the  United  Sta 


originate  in  on^ 
listed  above  to 


ds  are  intended  to 
g  with  the  shipments, 
shipments  actually  leave 

s,  and  otherwise  ensure 
that  the  shipments  do  not  present  a 
significant  risluof  introducing  END  into 
the  United  Stales. 

Under  these  circumstances — the  low 
risk  associated  [with  the  poultry 
carcasses,  parts,  and  products  coupled 
with  the  safegiiards  for  in-transit 
shipments — wa  believe  that  there  would 
be  little,  if  anyj  risk  of  introducing  END 
into  the  UnitedStates  as  a  result  of  this 
proposed  rule.  [Therefore,  we  are 
proposing  to  amend  §  94.15  to  allow 
poultry  carcassjes,  parts,  and  products 
(except  eggs  anid  egg  products)  that  do 
not  meet  the  reOuireraents  in  §  94.6  for 
entry  into  the  I  fnited  States  and  that 

of  the  Mexican  States 
transit  the  United  States 
via  land  ports  i  ar  export  to  another 
coimtry. 

Executive  Ord«  r  12866  and  Regulatory 
Flexibility  Act 

This  propose  d  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  deten  lined  to  be  not 
significant  for  I  be  purposes  of  Executive 
Order  12866  ar  d,  therefore,  has  not 
been  reviewed  Dy  the  Office  of 
Management  ai  id  Budget. 

Currently,  ths  regulations  in  9  CFR 
part  94  prohibi ;  or  restrict  the 
importation  of  certain  animals  or  animal 
products  into  i  le  United  States  to 
prevent  the  int  oduction  of  certain 
animal  diseases.  Under  the  regulations, 
poultry  carcasses,  parts,  and  products 
from  Mexico  must  meet  the 
requirements  o "  §  94.6  to  be  imported 
into  the  United  States  because  exotic 
Newcastle  disease  (END)  is  considered 
to  exist  in  certa(in  areas  in  Mexico. 
However,  undo-  §  94.15,  certain 
products  that  a  -e  not  eligible  for  entry 
into  the  Unitec  States  in  accordance 
with  the  regula  tions  in  9  CFR  part  94 


may  transit  the  United  States  for 
immediate  export  if  certain  conditions 
are  met.  Ciurently  §  94.15(b)  covers  only 
pork  and  pork  products  from 
Chihuahua,  Baja  California,  Sonora,  or 
Yucatan,  Mexico,  and  94.15(d)  allows 
the  transit  via  air  and  sea  ports  of  all 
meat  and  animal  products  not  otherwise 
eligible  for  entry  into  the  United  States. 
•  In  this  dociunent,  we  are  proposing  to 
allow  poultry  carcasses,  parts,  and 
products  (except  eggs  and  egg  products) 
that  are  not  eligible  for  entry  into  the 
United  States  imder  §  94.6  to  move  via 
land  ports  through  the  United  States 
from  12  Mexican  States,  under  certain 
conditions,  for  export  to  another 
coimtry.  These  12  States  have  been 
officially  declared  by  the  Government  of 
Mexico  to  be  free  of  END. 

An  APHIS  review  of  the  END 
situation  in  those  States  has  revealed 
that,  if  proper  risk  management 
techniques  continue  to  be  applied  in 
Mexico,  and  if  accident  and  exposure 
are  minimized  by  proper  handling 
during  transport,  there  would  be  a 
negligible  risk  that  END  could  be 
disseminated  into  the  United  States  as 
a  result  of  this  proposal. 

The  proposed  regulations  would  have 
no  direct  effect  on  U.S.  producers  and 
consumers  of  poultry  because  Mexican 
poultry  would  only  transit  the  United 
States  en  route  to  other  covmtries  and 
would  not  enter  U.S.  marketing 
channels.  Neither  the  quantity  or  price 
of  poultry  traded  in  U.S.  domestic 
markets  nor  U.S.  consiuner  or  producer 
surplus  would  be  affected  by  the 
proposed  rule. 

A  benefit  of  allowing  Mexican  poultry 
to  transit  the  United  States  for  export  is 
that  U.S.  companies  would  ship  the 
poultry  from  U.S.  receiving  centers  in 
the  border  States  of  California,  Arizona, 
and  Texas  to  export  points.  Current 
Department  of  Transportation 
regulations  restrict  trucks  from  Mexico 
from  proceeding  into  the  United  States 
due  to  safety  restrictions.  However,  any 
economic  activity  that  would  result 
from  this  proposal  is  dependent  on  the 
volume  of  poultry  shipped  from  Mexico 
for  export  to  other  coim tries.  Given 
Mexico's  low  volume  of  poultry  and 
poultry  product  exports,  few  shipments 
of  poultry  are  likely  to  transit  the  United 
States  to  other  coimtries  under  this 
proposal,  and  benefits  to  U.S.  carriers 
and  shippers  are  likely  to  be  very  small. 

Potential  losses  from  disease 
outbreaks  are  not  quantified  because 
APHIS  judges  the  likelihood  of 
outbreaks  (which  could  result  from  a 
combination  of  factors  such  as  the 
presence  of  the  disease  in  Mexico, 
failure  of  the  preclearance  program, 
accidental  openings  while  in  transit,  or 
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either  Japan  or  the  Middle  East;  but, 
once  again,  given  the  anticipated  low 
volume  of  Mexican  exports,  U.S. 
companies  that  export  poultry  and 
poultry  products  to  these  two  regions 
are  unlikely  to  be  significantly  affected. 

Trade  Relations 

This  proposal  would  remove  some 
restrictions  on  the  movement  of  poultry 
carcasses,  parts,  or  products  (except 
eggs  and  egg  products)  from  Mexico  and 
would  encourage  a  positive  trading 
environment  between  the  United  States 
and  Mexico  by  stimulating  economic 
activity  and  providing  export 
opportunities  to  Mexican  poultry 
industries. 

Under  these  circumstances,  the 
Administrator  of  the  Animcd  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.],  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention:    " 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  98-094-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  98-094-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO,  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assxu-ed  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

This  proposed  rule  woidd  amend  the 
regulations  to  allow  poultry  carcasses, 
parts,  and  products  (except  eggs  and  egg 
products)  that  are  not  eligible  for  entry 
into  the  United  States  to  move  through 
the  United  States  via  land  ports  from 


Mexican  States  that  Mexico  considers  to 
be  free  of  exotic  Newcastle  disease 
(END),  under  certain  conditions,  for 
export  to  another  country. 

Implementing  this  proposed  rule 
would  necessitate  the  use  of  several 
paperwork  collection  activities, 
including  the  completion  of  an  import 
permit  application,  the  placement  of 
serially  numbered  seals  on  product 
containers,  and  the  forwarding  of  a 
written  pre-arrival  notification  to  APHIS 
port  personnel. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  oiu  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  oiu' 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 

-to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  43  minutes  per 
response. 

Respondents:  Mexican  exporters  and 
full-time,  salaried  veterinarians 
employed  by  Mexico's  Federal  animal 
health  protection  service. 

Estimated  annual  number  of 
respondents:  15. 

Estimated  annual  number  of 
responses  per  respondent:  37. 

Estimated  ann  ual  n  umber  of 
responses:  555. 

Estimated  total  annual  burden  on 
respondents:  398  hoiu-s. 

Copies  of  this  information  collection 
can  be  obtained  from:  Clearance  Officer, 
OCIO,  USDA,  room  404-W,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC  20250. 

List  of  Subfects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  94  as  follows: 


PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1 .  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  ISOee.  161,  162, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a, 
134a,  134b,  134c,  134f,  136.  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80,  and  371.2(d). 

2.  In  §  94.15,  paragraphs  (c)'and  (d) 
would  be  redesignated  as  paragraphs  (d) 
and  (e).  respectively,  and  a  new 
paragraph  (c)  would  be  added  to  read  as 
follows: 

§94.15    Animal  products  and  materials; 
movement  and  handling. 

***** 

(c)  Poultry  carcasses,  parts,  or 
products  (except  eggs  and  egg  products) 
from  Baja  California,  Baja  California 
Sur,  Campeche,  Chihuahua,  Coahuila, 
Durango,  Nuevo  Leon,  Quintana  Roo, 
Sinaloa,  Sonora,  Tamaulipas,  or 
Yucatan,  Mexico,  that  are  not  eligible 
for  entry  into  the  United  States  in 
accordance  with  the  regulations  in  this 
part  may  transit  the  United  States  via 
land  ports  for  immediate  export  if  the 
following  conditions  are  met: 

(1)  The  person  desiring  to  move  the 
poultry  carcasses,  parts,  or  products 
through  the  United  States  obtains  a 
United  States  Veterinary  Permit  for 
Importation  and  Transportation  of 
Controlled  Materials  and  Organisms  and 
Vectors  (VS  Form  16-6).  An  application 
for  the  permit  may  be  obtained  frt)m  the 
Animal  and  Plant  Health  Inspection 
Service,  Veterinary  Services,  National 
Center  for  Import-Export,  4700  River 
Road  Unit  38,  Riverdale,  Maryland 
20737-1231. 

(2)  The  poultry  carcasses,  parts,  or 
produas  are  packaged  at  a  Tipo 
Inspeccion  Federal  plant  in  Baja 
California,  Baja  California  Sur, 
Campeche,  Chihuahua,  Coahuila. 
Durango,  Nuevo  Leon,  Quintana  Roo, 
Sinaloa,  Sonora,  Tamaulipas,  or 
Yucatan,  Mexico,  in  leakproof 
containers  with  serially  niunbered  seals 
of  the  Government  of  Mexico,  and  the 
containers  remain  sealed  during  the 
entire  time  they  are  in  transit  across 
Mexico  and  the  United  States. 

(3)  The  person  moving  the  poultry 
carcasses,  parts,  or  products  through  the 
United  States  notifies,  in  writing,  the 
Plant  Protection  and  Quarantine  Officer 
at  the  U.S.  port  of  arrival  prior  to  such 
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transiting.  Th(  notification  must  include 
the  following  nformation  regarding  the 
poultry  to  transit  the  United  States: 

(i)  Permit  ni  imber; 

(ii)  Times  ai^d  dates  of  arrival  in  the 
United  States; 

(iii)  Time  so  ledule  and  route  to  be 
followed  throt  igh  the  United  States;  and 

(iv)  Serial  npmbers  of  the  seals  on  the 
containers. 

(4)  The  poultry  carcasses,  parts,  or 
products  transit  the  United  States  under 
Customs  bond]  and  are  exported  from 
the  United  Stages  within  the  time  limit 
specified  on  the  permit.  Any  poultry 
carcasses,  part^,  or  products  that  have 
not  been  exported  within  the  time  limit 
specified  on  tqe  permit  or  that  have  not 
transited  in  accordance  with  the  permit 
or  applicable  requirements  of  this  part 
will  be  destro]  ed  or  otherwise  disposed 
of  as  the  Admj  nistrator  may  direct 
pursuant  to  se  :tion  2  of  the  Act  of 
February  2, 19p3,  as  amended  (21  U.S.C. 
111). 


(Approved  by  th  b 
Budget  under  cc^fitrol 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part ! 

[DockatNo. 


Office  of  Management  and 
number  0579-0145) 


Done  in  Wash|ngton,  OC,  this  2nd  day  of 
February  2000. 

Bobby  R.  Acord. 

Acting  Adminisi  rator.  Animal  and  Plant 
Health  Inspectio  n  Service. 
(FR  Doc.  00-277  B  Filed  2-7-00;  8:45  am] 
MLLMQ  COM  3410  -34-U 


PRII-60-69] 


WMtinghou«4  Electric  Company  LLC; 
Racelpt  of  Petition  for  Rulemaking 

agency:  Nucl^  Regulatory 

Commission. 

ACnON:  Petitio  a  for  rulemaking;  notice 

of  receipt. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (T  IRC)  has  received  and 
requests  public  conunent  on  a  petition 
for  rulemaking  filed  by  Westinghouse 
Electric  Company  LLC  (petitioner).  The 
petition  has  b^n  docketed  by  the 
Commission  and  has  been  assigned 
Docket  No.  PRM-50-69.  The  petitioner 
is  requesting  tkat  the  NRC  regulations 
governing  pressure  and  temperatiue 
limits  for  the  reactor  pressure  vessel  be 
amended  to  eliminate  requirements  for 
the  metal  temperature  of  the  closure 
head  flange  and  vessel  flange  regions. 
The  petitioner  believes  the  elimination 
of  the  flange  requirement  has  no  impact 
on  Boiling  Water  Reactors  (BWRs)  and 


could  improve  plant  safety  in 
Pressurized  Water  Reactors  (PWRs). 
DATES:  Submit  comments  by  April  24, 
2000.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  conunents  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemakings  and 
Adjudications  staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

For  a  copy  of  the  petition,  write: 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Documents  related  to  this  action 
are  available  for  public  inspection  at  the 
NRC  Public  Document  Room  (PDR) 
located  at  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC  20555. 
Documents  created  or  received  at  the 
NRC  after  November  1, 1999  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Dociiment  Room  (PDR)  reference  staff  at 
1-800-397-4209,  202-634-3273,  or  by 
email  to  pdi®nrc.gov. 

You  may  also  provide  comments  via 
the  NRC's  interactive  riilemaking 
website  through  the  NRC  home  page 
(http://rulefonim.UnI.gov).  This  site 
provides  the  availability  to  view  and 
upload  comments  as  files  (any  format), 
if  your  web  browser  supports  that 
function.  For  information  about  the 
interactive  rulemaking  website,  contact 
Ms.  Carol  Gallagher,  301-415-5905  (e- 
mail:  CAGSh51rc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  301-415-7162  or  Toll  Free: 
1-800-368-5642  or  E-mail: 
DLM1@NRC.GOV. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Nuclear  Regulatory  Commission 
received  a  petition  for  rulemaking  dated 
November  4, 1999,  submitted  by 
Westinghouse  Electric  Company  LLC 
(petitioner).  The  petitioner  is  requesting 


that  Table  1  in  10  CFR  part  50,  appendix 
G,  be  amended  by  removing 
requirements  related  to  the  metal 
temperatxue  of  the  closure  head  flange 
and  vessel  flange  regions.  Specifically, 
the  petitioner  is  requesting  that 
footnotes  2  and  6  be  removed  from 
Table  1.  The  removal  of  these  footnotes 
would  eliminate  requirements  that 
restrict  hea^up  and  cool-down  pressure 
temperature  ciuves. 

In  support  of  its  petition,  the 
petitioner  has  attached  a  Westinghouse 
docimient,  WCAP-15315,  "Reactor 
Vessel  Closure  Head/Vessel  Flange 
Requirements  Evaluation  for  Operating 
PWR  and  BWR  Plants"  (October  1999). 
The  petitioner  believes  that  this 
document  sets  forth  the  technical  basis 
for  the  proposed  modification,  the 
grounds  for  and  interest  in  the  requested 
action,  and  the  specific  issues  and  facts 
that  support  the  petition. 

On  the  basis  of  the  information  in 
WCAP-15315,  the  petitioner  has 
concluded  that  the  requirements 
pertaining  to  the  reactor  vessel  closure 
head  flange  in  10  CFR  part  50, 
Appendix  G,  Table  1 ,  are  not  necessary 
and  believes  that  removal  of  these 
requirements  will  have  no  impact  on 
BWRs  and  could  improve  plant  safety  in 
PWRs.  The  petitioner  requests  that  the 
regulations  in  10  CFR  part  50  be 
amended  by  removing  footnotes  2  and  6 
in  Table  1  of  Appendix  G  that  pertain 
to  the  reactor  vessel  closure  head  flange. 

The  NRC  has  determined  that  the 
petition  meets  the  threshold  sufficiency 
requirements  for  a  petition  for 
rulemaking  xmder  10  CFR  2.802.  The 
petition  has  been  docketed  as  PRM-50- 
69.  The  NRC  is  soliciting  public 
comment  on  the  petition  for  rulemaking. 

Discussion  of  the  Petition 

The  petitioner  notes  that  requirements 
pertaining  to  the  reactor  vessel  closiue 
head  flange  are  contained  in  10  CFR 
part  50,  appendix  G,  Table  1  entitled, 
"Pressure  and  Temperature 
Requirements  for  the  Reactor  Pressiire 
Vessel."  These  requirements  appear  in 
footnotes  2  and  6  of  Table  1.  These 
footnotes  require  that  the  metal 
temperatiue  of  the  closure  flange 
regions  must  exceed  the  material 
unirradiated  RTndt  by  at  least  120°  F  for 
normal  operation  when  the  pressure 
exceeds  20  percent  of  the  pre-service 
hydrostatic  test  pressure  (621  psig  for  a 
typical  PWR  and  300  psig  for  a  typical 
BWR).  The  petitioner  believes  that  these 
requirements  are  unnecessary  and 
requests  that  these  footnotes  be 
eliminated. 


Federal  Register/Vol.  65,  No.  26/Tuesday,  February  8,  2000 / Proposed  Rules 


6045 


In  support  of  its  petition,  the 
petitioner  has  attached  a  Westinghouse 
document,  WCAP-15315,  "Reactor 
Vessel  Closure  HeadA'essel  Flange 
Requirements  Evaluation  for  Operating 
PWR  and  BWR  Plants'  (October  1999) 
that  it  believes  sets  forth  the  technical 
basis  for  the  proposed  modification,  the 
grounds  for  and  interest  in  the  requested 
action,  and  the  specific  issues  and  facts 
that  support  the  petition.  The 
Westinghouse  document  indicates  that 
the  method  used  to  develop  pressure- 
temperature  limits  on  the  reactor  vessel 
closure  head  flange  in  NRC 
requirements  is  based  on  fractmre 
toughness  data  from  the  mid  1970s. 
Specifically,  the  margin  of  120°  F  and 
the  pressure  limitation  of  20  percent  of 
hydrotest  pressure  were  developed 
using  the  Kia  fracture  toughness  curve 
provided  in  Appendix  G  to  Section  XI 
of  the  American  Society  of  Mechaniced 
Engineers  (ASME)  Boiler  and  Pressuure 
Vessel  (B&PV)  Code.  The  petitioner  does 
not  specify  the  editions  of  the  ASME 
B&PV  Code  that  contain  the  Kia  or  the 
Kic  fractiu-e  toughness  curves.  The 
petitioner  believes  that  improved 
knowledge  of  fracture  toughness  and 
other  factors  affecting  the  integrity  of 
the  reactor  vessel  have  led  to  die  recent 
change  to  permit  the  use  of  the  Kic 
fracture  toughness  cim^e,  provided  in 
Appendix  A  to  Section  XI  of  the  ASME 
B&PV  Code,  in  the  development  of 
pressure-temperatiu'e  curves  as 
specified  in  ASME  Code  Case  N64(J, 
"Alternative  Reference  Fracture 
Toughness  for  Development  of  P-T 
Limit  Curves  for  Section  XI,  Division  1." 

The  petitioner  also  believes  the 
Westinghouse  report  demonstrates  that 
a  typical  heat-up  curve  for  both  PWRs 
and  BWRs  using  the  Kic  curve  provides 
for  a  much  higher  allowable  pressure 
through  the  entire  range  of 
temperatures.  The  petitioner  concludes 
that  the  higher  specified  limits  for  a 
typical  PWR  are  negated  by  the  ciurent 
NRC  closure  flange  requirement.  The 
petitioner  contends  that  the 
Westinghouse  report  shows  that  the  use 
of  the  Kic  curve  recently  adopted  by  the 
ASME  for  flange  considerations  will 
lead  to  the  conclusion  that  the  current 
flange  requirement  can  be  eliminated. 

The  petitioner  contends  that  the 
Westinghouse  report  demonstrates  that 
irradiation  effects  studies  lead  to  the 
conclusion  that  the  location  of  the 
closure  flange  region  is  in  an  area  of  the 
reactor  where  irradiation  levels  are  very 
low,  meaning  that  the  fracture 
toughness  of  the  closiue  head  flange  is 
not  measurably  affected.  The 
Westinghouse  report  indicates  that 
steady  state  operation  stresses  in  several 
PWR  designs  are  not  very  high,  but  in 


other  designs  the  stresses  are  much 
higher.  Loadings  are  primarily 
membrane  stress  with  somewhat  lower 
bending  stresses  for  two  PWR  designs. 
In  other  PWR  designs,  the  bending 
stresses  are  approximately  twice  (or 
more)  the  membrane  stresses.  In  BWRs, 
the  membrane  stress  is  very  similar  to 
that  in  PWRs,  but  the  bending  stresses 
are  higher  in  BWR  designs,  due  to  the 
larger  diameter  and  smaller  thickness. 

The  report  indicates  that  the  relative 
impact  of  these  stresses  is  best 
addressed  through  a  fracture  mechanics 
evaluation  that  postulates  a  semi-elliptic 
surface  flaw  at  the  outer  surface  of  the 
closure  head  flange.  The  petitioner 
believes  the  report  demonstrates  that  in 
both  BWRs  and  PWRs.  the  stress 
intensity  factors  and  fracture  toughness 
variables  at  boltup  provide  a  significant 
margin  of  safety  and  concludes  that  the 
integrity  of  the  closure  head/flange 
region  is  not  a  concern  for  any  operating 
plant  using  the  Kic  fracture  toughness 
curve.  The  petitioner  also  believes  the 
report  concludes  that  there  are  no 
known  mechanisms  of  degradation  in 
this  region  other  than  fatigue  and  that 
the  calculated  design  fatigue  usage  level 
is  so  low  that  flaws  are  uiUikely  to 
initiate  in  the  closure  head/flange 
region. 

The  Westinghouse  document 
indicates  that  for  PWRs  the  boltup 
temperature  ranges  from  10°  F  to  51°  F, 
with  a  nominal  boltup  temperatiue  of 
60°  F.  For  BWRs  die  boltup  temperature 
using  the  Kic  fracttire  toughness  curve 
ranges  from  10°  F  to  66°  F,  with  a 
nominal  boltup  temperature  of  80°  F. 
The  petitioner  believes  that  these 
comparisons  make  it  clear  that  no 
additional  boltup  requirements  are 
necessary  and  concludes  that  the 
requirements  in  footnotes  2  and  6  of 
Table  1  in  10  CFR  part  50,  appendix  G 
can  be  eliminated. 

The  Westinghouse  report  states  that 
an  important  safety  concern  is  the 
narrow  operating  window  at  low 
temperatures  forced  by  the  closure 
flange  requirement.  Because  the  flange 
requirement  sets  a  pressure  limit  of  621 
psi  for  a  PWR  (20  percent  of  hydrotest 
pressure),  the  pressure-temperature  (P- 
T)  limit  curve  may  be  superceded  by  the 
flange  requirement  for  temperatures 
below  RTndt  +  120°  F.  The  report  also 
states  that  although  this  requirement 
was  originally  imposed  to  ensure  the 
integrity  of  the  flange  region  during 
boltup,  it  is  no  longer  a  concern  as 
specified  in  the  "Flange  Integrity" 
analysis  section  of  the  report. 

The  report  indicates  that  the  flange 
requirement  can  cause  severe 
operational  limitations  when  instrument 
uncertainties  are  added  to  the  lower 


limit  (621  psi)  for  the  Low  Temperature 
Overpressure  Protection  (LTOP)  system 
of  PWRs.  Because  the  minimum 
pressure  required  to  cool  the  seals  of  the 
main  coolant  pumps  is  325  psi,  the 
operating  window  between  minimum 
system  pressure  necessary  for  seal 
cooling  and  maximum  system  pressure 
to  comply  with  PT  limits  on  the  flange 
sometimes  becomes  very  small.  The 
report  states  that  if  the  operator  allows 
the  pressure  to  drop  below  the  pump 
seal  limit,  the  seals  could  fail  and  cause 
the  equivalent  of  a  small  break  loss  of 
cooling  accident  (LOCA),  a  significant 
safety  problem.  The  petitioner  believes 
that  elimination  of  the  flange 
requirement  will  significanUy  widen  the 
operating  window  for  most  PWRs  as 
stated  in  the  report,  reducing  the 
likelihood  of  such  an  occurrence. 

The  Westinghouse  report  cites  the 
Byron  Unit  1  facility  as  an  example  of 
a  PWR  that  the  petitioner  believes 
illustrates  how  elimination  of  the  flange 
requirement  could  improve  plant  safety. 
According  to  the  report,  Byron  has 
LTOP  setpoints  significantly  below  the 
flange  requirement  of  621  psi,  because 
of  a  relatively  large  instrument 
imcertainty.  The  setpoints  of  the  two 
power-operated  relief  valves  (PORVs) 
are  staggered  by  about  16  psi  to  prevent 
a  simultaneous  activation.  Because  the 
two  PORVs  have  different  instrument 
uncertainties,  the  higher  uncertainty  is 
used  for  conservatism.  The  report  states 
that: 

"Elimination  of  the  flange  requirement  for 
Byron  Unit  1  would  mean  that  the  PORV 
curve  could  become  level  at  604/587  psig, 
which  are  the  leading/tTEiiling  setpoints  to 
protect  the  PORV  downstream  piping, 
through  the  temperature  of  the  350°  F  down 
to  boltup  at  60°  F.  The  operating  window 
between  the  leading  PORV  and  the  pump 
seal  limit  rises  from  121  psig  (446-325)  to 
262  psig  (587-325).  This  change  will  make  a 
significant  improvement  in  plant  safety  by 
reducing  the  probability  of  a  small  LOCA, 
and  easing  the  burden  on  operators." 

The  report  acknowledges  that  the 
Byron  situation  is  only  one  example  of 
the  flange  requirement's  impact.  The 
report  also  states  that  although  each 
operating  PWR  facility  will  have 
different  parameters,  the  operational 
safety  will  generally  be  improved  by 
elimination  of  the  flange  requirement. 

The  Westinghouse  report  further 
states  that  elimination  of  the  flange 
temperature  requirement  would  have  no 
impact  on  BWRs: 

"The  saturation  temperature  corresponding 
to  the  300  psig  operating  pressure  (20%  of 
the  pre-service  hydrostatic  test  pressure)  is 
420°  F.  This  is  well  in  excess  of  the  RTndt 
+  120°  F  requirement.  Therefore  the  flange 
temperature  requirements  are  satisfied 
regardless  of  whether  they  exist  or  not. 
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Therefore,  elimi  nation  of  the  flange 
temperature  req  lirement  has  no  impact  on 
BWR  flange  inte  jrity." 

The  Petitioner  s  Conclusions 

The  petitionpr  has  concluded  that  the 
NRC  requirements  governing  pressure 


limits  for  the  reactor 
should  be  amended  to 
ior  vessel  closure  head 
lents.  The  petitioner  has 
that  the  elimination  of 
iirement  has  no  impact  on 
id  improve  plant  safety  in 
PWRs.  The  petitioner  requests  that  the 
reactor  vessel  i  :losure  head  flange 
requirement  b<  i  eliminated  from  the 
regulations  at  .0  CFR  part  50,  appendix 
G,  Table  1  as  p  resented  in  its  petition 
for  rulemaking . 


and  temperat 
pressure  vesse 
eliminate  reac 
flange  required 
also  concludecj 
the  flange  requ 
BWRs  and  coi 


Dated  at  Rockiille 
of  February 

For  the  Nucleir 
Annette  Vietti-Qiok, 
Secretary  of  the 
[FR  Doc.  0O-283b 


MLUNO  CODE  7900  4)1 -P 


Maryland,  this  Ist  day 
Regulatory  Commission. 


I  Commission. 

Filed  2-7-00;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATK3N 
Federal  Aviation  Administration 

14  CFR  Part  si 

[Docket  No.  99-  4M-35»-AO] 
RIN  212&-AA64 

AlrworttYlnass  Diractivas;  Fokker 
Modal  F.28  VUrk  1000, 2000. 3000,  and 
4000  Sarias  A^lanaa 


AGENCY:  Feder  il 
Administratioi  i 
action:  Notice 
(NPRM). 


Aviation 
DOT. 
of  proposed  rulemaking 


SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  r  ew  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F.28  Mark  1000. 
2000,  3000,  an  1  4000  series  airplanes. 
This  proposal '  vould  require  a  one-time 
review  of  the  n  laintenance  records  to 
determine  if  tripping  of  the  fuel  boost 
pump  circuit  breakers  has  been 
recorded,  repe  itive  inspections  to 
detect  fuel  leal  :age  from  the  fuel  boost 
pump  wiring  conduits,  and  corrective 
actions,  if  necessary.  This  proposal  also 
would  require  replacement  of  the  three 
single  wires  in  side  the  metal  conduit 
sleeve  of  the  fi  el  boost  pumps  with  new 
wires  protected  by  a  polyamide  sleeve, 
which  would  mrminate  the  repetitive 
inspections.  Tais  proposal  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  nformation  by  a  foreign 
civil  airworthi  less  authority.  The 


actions  specified  by  the  proposed  AD 
are  intended  to  prevent  die  fuel  boost 
pump  wiring  from  chafing,  which  could 
result  in  electrical  arcing  and  a  possible 
fuel  tank  ignition  source.- 
OATES:  Comments  must  be  received  by 
March  9.  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
358-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Services  B.V.,  P.O.  Box  231, 
2150  AE  Nieuw-Vennep,  the 
Netherlands.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  99-NM-358-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-358-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD). 
which  is  the  airworthiness  authority  for 
the  Netherlands,  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Fokker  Model  F.28  Mark  1000.  2000. 
3000.  and  4000  series  airplanes.  On  July 
17, 1996,  a  Boeing  Model  747  series 
airplane  was  involved  in  an  accident 
shortly  after  takeoff  from  John  F. 
Kennedy  International  Airport  in 
Jamaica,  New  York.  Subsequent  to  the 
accident,  the  RLD  advises  that  the 
manufacturer  has  conducted  a  Fuel 
System  Safety  Program  (FSSP) 
investigation.  This  investigation 
revealed  that,  on  an  F.28  "Fellowship" 
series  airplane,  the  wiring  insidation 
layers  of  the  fuel  boost  pumps  can  be 
damaged  during  removal  and 
installation  of  the  wiring,  or  by  chafing 
within  the  conduits.  Additionally,  two 
separate  incidents  of  arcing  have  been 
found  in  the  metal  conduits  of  the 
wiring  of  the  fuel  boost  pumps. 
Circumferential  cracks  were  found  in 
the  insulation  layering  of  the  fuel  boost 
pump  wiring.  In  some  cases,  the  cracks 
extended  down  to  the  conductor  of  the 
wiring.  This  condition,  if  not  corrected, 
could  result  in  electrical  arcing  and  a 
possible  fuel  tank  ignition  source. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Fokker 
Service  Bulletin  SBF28/28-046.  dated 
September  1,  1999,  which  describes 
procedures  for  the  following: 

•  Part  1  of  the  Accomplishment 
Instructions:  A  one-time  review  of  the 
maintenance  records  to  determine  if 
tripping  of  the  fuel  boost  pump  circuit 
breakers  has  been  reported,  and 
repetitive  visual  inspections  to  detect 
fuel  leakage  of  the  fuel  boost  pumps. 

•  Part  2,  paragraph  D..  of  the 
Accomplishment  Iiistructions: 
Corrective  actions  for  tripping  of  the 
fuel  boost  pump  circuit  breakers.  These 
actions  involve  performing  a  resistance 
check  of  the  wiring,  and,  if  necessary, 
installing  a  new  or  serviceable  fuel 
boost  pump  and  correcting  any  system 
problems  between  the  circuit  breaker 
and  the  main  landing  gear  (MLG)  wheel 
bay  connector,  and  repairing  any  fuel 
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leak  in  the  metal  conduit  of  the  hiel 
boost  pump.  The  corrective  actions  also 
involve  performing  one-time 
inspections  (visual  and  boroscopic)  to 
detect  discrepancies  (i.e.,  arcing, 
chafing,  and  cracking)  of  the  insulation 
layers  of  the  wiring  and  wiring 
conduits,  and  replacing  the  wiring  and 
repairing  the  wiring  conduits. 

•  Part  2,  paragraph  E.,  of  the 
Accomplishment  Instructions: 
Corrective  actions  in  the  event  that  fuel 
leakage  is  detected  from  the  fuel  boost 
pump  wiring  conduits.  The  corrective 
actions  involve  inspecting  the  pressure 
bung  for  serviceability,  and,  if 
necessary,  installing  a  new  or 
serviceable  pressure  bung.  Additionally, 
the  corrective  actions  involve  inspecting 
(visual  and  boroscopic)  to  detect 
discrepancies  [i.e.,  arcing,  chafing,  and 
cracking)  of  the  insulation  layers  of  the 
wiring  and  wiring  conduits,  and 
replacing  the  wiring  and  repairing  the 
wiring  conduits. 

•  Part  3  of  the  Accomplishment 
Instructions:  Replacement  of  the  three 
single  wires  inside  the  metal  conduit 
sleeve  of  the  fuel  boost  pump  with  new 
wires  protected  by  a  polyamide  sleeve. 
The  replacement  also  involves 
performing  a  visual  inspection,  and,  if 
necessary,  a  boroscopic  inspection  of 
the  boost  pump  wiring  to  detect 
discrepancies  [i.e.,  arcing,  chafing,  and 
cracking)  of  the  insulation  layers  of  the 
wiring  and  wiring  conduits,  and 
replacing  the  wiring  and  repairing  the 
wiring  conduits.  Accomplishment  of  the 
replacement  eliminates  the  need  for  the  - 
repetitive  inspections. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  xmsafe  condition.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  BLA  1999-114, 
dated  September  13, 1999,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

FAA's  Conclusions 

This  airplane  model  is  manufactiu-ed 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Piu-suant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 


certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  22  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  review  of 
the  maintenance  records,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  review  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $1,320, 
or  $60  per  airplane. 

It  would  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
proposed  repetitive  inspection,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  inspection  by  this  AD 
on  U.S.  operators  is  estimated  to  be* 
$3,960,  or  $180  per  airplane,  per 
inspection  cycle. 

It  would  take  approximately  33  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,355  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  modification  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$73,370,  or  $3,335  per  airplane. 

The  cost  impact  ngiu'es  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator \vould 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 


Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  ^e  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Services  B.V:  Docket  99-NM-358- 
AD. 

Applicability:  Model  F.28  Mark  1000, 
2000,  3000,  and  4000  series  airplanes  having 
serial  numbers  11003  through  11241 
inclusive  and  11991  through  11994  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
sf)ecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  fuel  boost  pump  wiring 
from  chafing,  which  could  result  in  electrical 
arcing  and  a  possible  fuel  tank  ignition 
source,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspection  of 
the  maintenance  records  of  the  airplane  to 
determine  if  tripping  of  the  fuel  boost  pump 
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circuit  breaken  has  been  reported  within  the 
last  30  days,  in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBF28/28-046.  dated 
September  1,  1  199. 

(b)  If  resettab  le  or  unresettable  tripping  of 
the  circuit  brea  (er  of  the  fuel  boost  pump  is 
reported  durinj  the  inspection  required  by 
paragraph  (a)  o  '  this  AO,  or  if  such  tripping 
is  reported  at  a  ly  time  subsequent  to  that 
inspection:  Wil  lin  10  days  after  the  date  of 
the  inspection  )r  any  occurrence,  accomplish 
the  applicable  i  epair  (including  a  resistance 
check  and  inspections  of  the  wire  asid 
conduit  for  discrepancies),  in  accordance 
with  Part  2  of  tne  Accomplishment 
Instructions  of  'okker  Service  Bulletin 
SBF28/28-046J  dated  September  1.  1999.  If 
any  discrepanc ,'  is  detected  during  any 
inspection  peri  irmed  during  the  repair,  prior 
to  further  flight ,  repair  in  accordance  with 
the  service  bull  etin. 

(c)  In  the  eve  it  of  any  resettable  or 
unresettable  tri  }ping  of  the  circuit  breakers 
of  the  fuel  boos :  pump  as  indicated  in 
paragraph  (b)  o '  this  AD,  the  airplane  may  be 
operated  for  a  {  eriod  not  to  exceed  10  days 
after  the  occurr  snce,  provided  the  circuit 
breaker  of  the  f  lel  boost  pump  and  fuel  boost 
pump  switch  h  ive  been  properly  deactivated 
and  placarded  or  flightcrew  awareness,  in 
accordance  wit  i  the  FAA-approved  Master 
Minimimi  Equi  pment  List  (MMEL). 

(d)  Within  3(  days  after  the  effective  date 
of  this  AD,  perl  arm  a  general  visual 
inspection  to  d  itect  signs  of  fuel  leakage  firom 
the  wiring  cone  uits  of  the  fuel  boost  pumps, 
in  accordance  \  nth  Part  1  of  the 
Accomplishme  it  Instructions  of  Fokker 
Service  Bulletii  i  F28/28-046,  dated 
September  1.  1!I99.  If  any  fuel  leakage  is 
detected  durinj  the  inspection,  prior  to 
further  flight,  if  olate  the  fuel  leak,  and  repair 
in  accordance  \  fith  Part  2  of  the 
Accomplishme  it  Instructions  of  the  service 
bulletin.  There)  ifter,  repeat  the  inspection  at 
intervals  not  to  exceed  90  days. 

Note  2:  For  tl  e  purposes  of  this  AD,  a 
general  visual  i  ispection  is  defined  as:  "A 
visual  examina  ion  of  an  interior  or  exterior 
area,  installatio  i,  or  assembly  to  detect 
obvious  damagi  i,  failure,  or  irregularity.  This 
level  of  inspect  on  is  made  under  normally 
available  lightii  ig  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  lequire  removal  or  opening  of 
access  panels  o  ■  doors.  Stands,  ladders,  or 
platforms  may  >e  required  to  gain  proximity 
to  the  area  bein ;  checked." 

(e)  Replace  tl  e  existing  three  single  wires 
(including  insp  actions)  inside  the  metal 
conduits  of  the  fuel  boost  pumps  with  three 
twisted  wires  p  "otected  by  a  polyamide 
braided  wire  si  leve,  in  accordance  with  Part 
3  of  the  Accom  }lishment  Instructions  of 
Fokker  Service  Bulletin  F28/28-046,  dated 
September  1.  V 199,  at  the  time  specified  in 
paragraph  (e)(l   or  (e)(2)  of  this  AD,  as 
applicable.  If  ai  ly  discrepancy  is  detected 
during  any  ins|  ection  required  by  this 
paragraph,  pric  r  to  further  flight,  repair  in 
accordance  wit  i  the  service  bulletin. 
Accomplishme  it  of  the  actions  required  by 
this  paragraph  lonstitutes  terminating  action 
for  the  actions  i  equired  by  this  AD. 

(1)  For  airpla  les  that  have  accumulated 
less  than  40,001 1  total  flight  hours  as  of  the 


eiTective  date  of  this  AD:  Within  2  years  after 
the  effective  date  of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
40,000  or  more  total  flight  hours  as  of  the 
effective  date  of  this  AD:  Within  1  year  after 
the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  1999- 
114,  dated  September  13,  1999. 

Issued  in  Renton,  Washington,  on  February" 
2,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-2830  Filed  2-7-00;  8:45  am] 
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DEPAFTTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  270,  375  and  381 

[Docket  No.  RMOO-&-000] 

Well  Category  Determinations 

January  27,  2000. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
proposes  to  amend  its  regulations  to 
reinstate  certain  regulations  involving 
well  category  determinations  for 
Internal  Revenue  Code  Section  29  tax 
credits,  but  limited  to  certain  well 
recompletions  commenced  after  January 
1,1993.  These  regulations  were  deleted 
by  the  Commission  in  Order  No.  567. 


DATES:  Comments  on  the  proposed 
rulemaking  are  due  on  or  before  April 
10,  2000. 

ADDRESSES:  File  comments  on  the  notice 
of  proposed  rulemaking  with  the  Office 
of  the  Secretary,  FederaJ  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments  should  reference  Docket  No. 
RMOO-6-000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  Rand  (Technical  Information), 
Office  of  Pipeline  Regulation,  888 
First  Street,  NE,  Washington,  DC 
20426,  (202)  208-0^44 
Jacob  Silverman  (Advisory  Attorney), 
Office  of  the  General  Coimsel,  888 
First  Street,  NE,  Washington,  DC 
20426,  (202)  208-2078 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  provides  all  interested 
persons  an  opportunity  to  view  and/or 
print  the  contents  of  this  document  via 
the  Internet  through  FERC's  Home  Page 
[http://www.ferc.fed.us)  and  in  FERC's 
Public  Reference  Room  during  normal 
business  hoius  (8:30  a.m.  to  5:00  p.m. 
Eastern  time)  at  888  First  Street,  NE, 
Room  2A,  Washington,  DC  20426. 
From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuemce  Posting 
System  (CIPS)  and  the  Records  and 
Information  Memagement  System 
(RIMS). 

— CIPS  provides  access  to  the  texts  of 
formal  dociunents  issued  by  the 
Commission  since  November  14. 
1994. 

— CIPS  can  be  access  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  dociunent 
will  be  available  on  CIPS  in  ASCII 
and  WordPerfect  8.0  format  for 
viewing,  printing,  and/or 
downloading. 

— RIMS  contains  images  of  dociunents 
submitted  to  and  issued  by  the 
Commission  after  November  16,  1981. 
Documents  from  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FERC's  Home  Page  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  Descriptions  of 
documents  back  to  November  16, 
1981,  are  also  available  from  RIMS- 
on-the-Web;  requests  for  copies  of 
these  and  other  older  dociunents 
should  be  subinitted  to  the  Public 
Reference  Room. 
User  assistance  is  available  for  RIMS, 

CIPS,  and  the  Website  during  normal 

business  hours  from  our  Help  line  at 

(202)  208-2222  (E-Mail  to 

WebMaster@ferc.fed.us)  or  the  Public 
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Reference  at  (202)  208-1371  (E-Mail  to 
public. referenceroom® fere.  fed. us). 

During  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS,  CIPS,  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 


I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  its  regulations  to  reinstate 
provisions  for  well  category 
determinations.  With  such 
determinations,  natiu^  gas  producers 
may  claim  tax  credits  provided  for  by 
section  29  of  the  Internal  Revenue  Code 
(Section  29  tax  credit). 

The  Section  29  tax  credits  are 
available  only  for  certain  categories  of 
high  cost  gas.  In  1999,  the  United  States 
Coiul  of  Appeals  for  the  Tenth  Circuit 
in  True  Oil  Co.  v.  Commissioner  of 
Internal  Revenue  i  (True  Oil),  held  that, 
in  order  to  obtain  the  tax  credit,  there 
must  be  a  formal  determination  imder 
the  procedures  provided  by  section  503 
of  the  Natiu-al  Gas  Policy  Act  of  1978 
(NGPA)  that  the  gas  is  high  cost  gas. 
However,  after  the  January  1, 1993 
decontrol  of  wellhead  sales  of  natural 
gas  by  the  Wellhead  Decontrol  Act  of 
1989  (Decontrol  Act),^  the  Commission, 
in  1994,  in  Order  No.  567,3  deleted  its 
regulations  implementing  NGPA  ceiling 
prices,  including  the  well  category 
determination  procedures  under  section 
503,  even  though  the  tax  credit  was  still 
available  for  gas  produced  through  the 
year  2002.  The  True  Oil  decision  has 
prompted  the  Commission  to  reconsider 
its  prior  action.  In  addition,  a  number  of 
producers  filed  a  petition  requesting  the 
Commission  to  reinstate  the  NGPA 
section  503  well  category  procedures 
because  at  present  while  producers  are 
entitled  to  the  section  29  tax  credit  for 
qualified  gas,  there  is  no  procedure  to 
obtain  the  prerequisite  determination.'* 
The  Department  of  Energy  (DOE)  filed 
in  support  of  the  producers'  petition 
and  requested  the  Commission  to  renew 
the  well  category  section  503 


'  170  F.3d  1294  (10th  Cir.  1999). 

2  Pub.  L.  No.  101-60;  103  Stat.  157  (1989). 

'  Removal  of  Outdated  Regulations  Pertaining  to 
the  Sales  of  Natural  Gas  Production,  59  FR  40240, 
FERC  Stats.  &  Regs.,  Regulations  Preambles  1991- 
1996  1  30.999  (1994).  Order  on  Rehearing.  69  FERC 
11  61.055  and  61,042  (1994).  A  petition  to  review 
the  deletion  of  other  provisions  in  these  regulation 
was  denied  by  the  Court  of  Appeals  in  Hadson  Gas 
System,  Inc.  v.  FERC.  75  F.3d  680  (D.C.  Cir.  1996). 

*The  producers  consisted  of  Smith  Management 
Company;  Patina  Oil  &  Gas;  BP  Amoco;  Burlington 
Resources;  Vasfar  Resources,  Inc.:  Red  Willow 
Production  Co.;  Cross  Timbers  Oil  Company; 
Colorado  Oil  &  Gas  Association;  Coalbed  Methane 
Association  of  Alabama;  Cabot  Oil  &  Gas  Corp.;  and 
HS  Resources,  Inc. 


procedures  as  consistent  with  the 
nation's  energy  policy  of  increasing  the 
supply  of  domestically  produced 
natiual  gas.  As  a  residt,  the  Commission 
is  proposing  to  reinstate  some  of  these 
regulations,  with  modifications,  in  order 
to  permit  qualifying  parties  to  obtain  the 
tax  credit  provided  under  section  29  of 
the  Internal  Revenue  Code  (Code). 
Determinations  would  be  limited  to  well 
recompletions  commenced  after  January 
1,  1993,  and  which  comply  with  IRS 
Revenue  Ruling  93-54,  as  detailed 
below. 

n.  Background 

A.  The  NGPA  and  the  Adoption  of  the 
Tax  Credits 

The  NGPA  established  a  system  of 
varying  price  ceilings  for  different 
categories  of  natural  gas.  Among  other 
things,  section  107(b)  authorized  the 
Commission  to  establish  incentive 
prices  for  various  categories  of 
unconventional  natural  gas.  Section 
107(c)  of  the  NGPA  specifically 
identified  four  types  of  natural  gas 
deemed  to  be  "high-cost  natural  gas", 
which  were  gas  fi-om  (a)  deep  wells,  (b) 
geopressurized  brine,  (c)  coal  seams, 
and  (d)  Devonian  shale.  In  addition, 
section  107(c)(5)  of  the  NGPA  gave  the 
Commission  the  authority  to  include  in 
the  term  "high-cost  natxu^l  gas"  any 
natural  gas  "produced  imder  such  other 
conditions  as  the  Commission 
determines  to  present  extraordinary 
risks  or  costs."  NGPA  section  503  set 
forth  the  procedures  used  for 
determining  whether  gas  qualified  as 
section  107(c)  "high-cost  natiual  gas." 
Under  that  section  the  agency  having 
regulatory  jurisdiction  with  respect  to 
the  production  of  the  natural  gas  in 
question  (the  jurisdictional  agency)  ^ 
makes  the  initial  determination,  and 
submits  it  to  the  Commission.  The 
Commission  can  either  affirm,  reverse, 
remand,  make  a  preliminary  finding  on, 
or  simply  take  no  action,  regarding  the 
agency's  determination.  If  the 
Commission  takes  no  action  within  45 
days  after  receipt  of  the  agency's 
determination,  that  determination 
becomes  final.  Judicial  review  is 
available  under  section  503  only  if  the 
Commission  remands  or  reverses  the 
determination. 

In  Order  Nos.  99  and  99-A,6  the 
Commission  exercised  its  authority 


'That  agency  may  be  either  a  State  or  Federal 
agency. 

"  Regulations  Covering  High-Cost  Natural  Gas 
Produced  From  Tight  Formations.  45  FR  56034, 
FERC  Stats.  &  Regs.,  Regulations  Preambles  1977- 
1981  1  30,183  (1980);  re/ig  denied,  FERC  Statutes 
and  Regulations,  Regulations  Preambles  1977-1981 
1  30,198  (1980)  (Order  No.  99-A):  o/Trf.' Pennzoil 
Co.  V.  FERC.  671  F.2d  119  (5th  Cir.  1982). 


under  NGPA  sections  107(b)  and  (c)(5) 
to  define  gas  produced  irom  tight 
formations  as  high-cost  gas,  and  to 
establish  an  incentive  ceiling  price  for 
that  gas,  and  also  set  forth  procedures 
for  the  designation  of  specific  portions 
of  formations  as  tight  formations.  After 
the  designation  of  a  portion  of  a 
formation  as  a  tight  formation,  in  order 
for  production  from  a  specific  well  to 
qualify  as  tight  formation  gas,  the 
appropriate  state  or  federal 
jurisdictional  agency  was  required  to 
make  a  determination  that  that  well  was 
producing  gas  bom  the  formation  which 
had  been  found  to  be  a  tight  formation, 
and  submit  its  determination  to  the 
Commission.  In  Williston  Basin 
Interstate  Pipeline  Co.  v.  FERCJ  the 
Court  held  that  jurisdictional  agency 
tight  formation  determinations  must  be 
reviewed  only  through  the  procedural 
scheme  set  forth  in  NGPA  section  503. 

Two  years  after  passage  of  the  NGPA, 
Congress  enacted  section  29  of  the 
Internal  Revenue  Code  as  part  of  the 
Crude  Oil  Windfall  Profit  Tax  of  1980. 
Section  29  allowed  taxpayers  to  claim  a 
credit  for  qualified  fuels  (1)  which  were 
produced  bnm  wells  drilled  between 
January  1,  1980  and  December  31, 
1990,B'and  (2)  which  were  sold  before 
January  1,  2001.  The  section  29  list  of 
qualified  fuels  included  only  the  NGPA 
section  107  (c)(2)-(4)  categories,  and 
tight  formation  gas  under  section 
107(c)(5).'*  SecUon  29(c)(2)(A)  also 
provided  that  the  determination 
whether  gas  falls  into  a  category 
quahfying  for  the  tax  credit  "shall  be 
made  in  accordance  with  section  503  of 
the  [NGPAj." 

The  Natural  Gas  Wellhead  Decontrol 
Act  of  1989  repealed  all  remaining 
NGPA  price  controls  on  wellhead  sales 
of  natural  gas,  as  well  as  NGPA  section 
503,  effective  January  1,  1993.  The 
Senate  Committee  on  Energy  and 
Natural  Resources'  Report  on  the  1989 
Wellhead  Decontrol  Act  stated,  "The 
Committee  intends  that  any  incomplete 
section  503  procedures  continue  to  be 
carried  out  by  the  state  agencies  and  the 
FERC,  so  that  the  necessary 
determination  can  be  made  as  to  sales 
of  gas  delivered  before  contract 
expiration  and  decontrol."  'o  The  Senate 


•816F.2d777(D.C.  Cir.  1987). 

"  For  purposes  of  the  tax  credit,  the  initial  drilling 
had  to  be  started  after  lanuary  1 ,  1980.  and  this  date 
was  never  changed,  although  the  period  was 
extended  in  subsequent  legislation  as  described 
below.  Thus,  this  starting  date  is  assumed 
throughout. 

"  Deep  gas  and  other  categories  of  gas  under 
section  107  (c)(5)  were  never  eligible  for  the  tax 
credit. 

'"Similarly,  the  House  Report  on  the  Decontrol 
Act  states,  "the  gradual  expiration  of  controls  af^er 

Continued 
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Report  also  ex]  >ressly  noted  that  section 
29  of  the  Code  provided  for  tax  credits 
for  certain  typ(  is  of  fuels  which  qualify 
under  the  NGP  A  section  503 
procedures.  Tie  Senate  Report  stated 
that  approval  (  f  the  Decontrol  Act, 
which  repealei  I  the  NGPA  sections 
referenced  in  section  29,  was  "not 
intended  *   *    '  to  reflect  an  adverse 
judgment  by  tl  le  Committee  as  to  the 
merits  of  tax  a  edits  for  any  categories 
of  natural  gas  ]  )roduction  that  might  be 

affected  by  such  action."  " 

I 
B.  The  Commission 's  Actions  After 
Passage  of  the  Decontrol  Act 

In  February  |l990,  before  full  wellhead 
price  deregulation  took  effect  imder  the 
Decontrol  ActJ  the  Commission  issued 
Order  No.  519j  terminating  the  incentive 
ceiling  price  for  sales  of  tight  formation 
lutural  gas  produced  from  wells 
spudded  or  recompleted  after  May  12, 
1990.  Shortly  thereafter.  Congress,  in 
the  Revenue  Rleconciliation  Act  of  1990, 
extended  the  Section  29  tax  credit  so 
that  it  would  be  available  for  qualified 
fuels  produced  from  wells  drilled  before 
January  1. 19ac,  and  sold  before  January 
1.  2003.  That  4ct  also  revised  the  terms 
of  eligibility  sb  that  tight  formation  gas 
would  be  eligrole  for  the  tax  credit  even 
though  the  price  for  such  gas  was  no 
longer  regulated.  However,  that  act 
made  no  chan  ;e  to  the  provision  of 
Section  29  (c)  2)(A)  that  the 
determinatior  of  eligibility  for  the  tax 
credit  shall  m  made  in  accordance  with 

In  Order  No.  523,  issued  April  25, 
1990,  the  Con  mission  amended  its 
regulations  to  conform  them  to  the 
Decontrol  Act.  ^^  In  that  order  the 
Commission  i  ecognized  its  duty  to 
continue  proc  essing  requests  for  well 
category  detei  minations  xmder  NGPA 
section  503  to  allow  producers  to  obtain 
tax  credits,  even  if  the  determinations 
no  longer  affected  the  price  of  the  gas. 
After  siunmajfizing  the  statement  in  the 
Senate  Report  on  the  Decontrol  Act  that 
the  Act  was  n  ot  intended  to  reflect  an 
adverse  judgr  lent  by  the  Committee  as 
to  the  merits  i  )f  tax  credits  for 
decontrolled  ;as,  the  Commission 

stated: 

In  view  of  th  s  legislative  history  noted 
above  which  in  dicates  that  Congress  did  not 


anactment  and 
complete  expiration 
affect  civil  or 
time  of  decontrol . 
based  on 

"S.  Rep.  No 
Committee  on 
Report  quoted  i 
31,760. 


''Order  Imple  nenting 
Decontrol  Act  of 
Regs.,  Regulati 
(1990). 


intend  the  Decontrol  Act  to  limit  the 
availability  of  tax  credits  for  qualified  fuels 
(footnote),  the  Commission  will  continue  to 
process  well  determinations,  until  January  1, 
1993,  in  order  to  allow  producers  to  obtain 
tape  credits  that  are  dependent  upon  such 
determinations  even  if  the  gas  has  been 
otherwise  decontrolled." 

Congress'  decision  in  the  Revenue 
Reconciliation  Act  of  1990  to  reinstate 
the  tax  credit  for  tight  formation  gas 
even  though  the  price  for  such  gas  was 
no  longer  regulated  necessitated  certain 
technical  changes  in  the  standards  the 
Commission  used  to  determine  whether 
gas  qualified  as  tight  formation  gas.  On 
April  9, 1992,  the  Commission  issued 
Order  No.  539.'*  making  the  necessary 
technical  changes.  In  addition.  Order 
No.  539  clarified  the  Commission's 
statement  in  Order  No.  523  that  it  would 
only  continue  processing  well 
determination  requests  until  December 
31, 1992.  A  concern  had  been  expressed 
to  the  Commission  that  it  would  not  be 
practical  for  the  Commission  to 
complete  the  processing  of  well 
determination  requests  with  respect  to 
wells  drilled  through  December  31, 
1992  by  that  same  date,  since  ordinarily 
such  requests  are  not  filed  until  after  the 
well  is  drilled.  The  Commission  stated 
that  both  the  House  and  Senate 
committee  reports  on  the  Decontrol  Act 
had  stated  that  decontrol  on  January  1, 
1993,  would  not  affect  proceedings 
pending  on  that  date.  Therefore,  the 
Commission  concluded  that  Congress 
did  not  intend  that  repeal  of  NGPA  Title 
I  and  section  503,  would  terminate  the 
authority  of  the  Commission  to  process 
well  category  applications  filed  with  the 
jurisdictional  agencies  on  or  before 
December  31, 1992.  Accordingly,  the 
order  stated  that  the  Commission  would 
continue  to  process  notices  of 
determination  which  were  filed  writh  the 
jurisdictional  agencies  by  December  31, 
1992,  and  received  by  the  Commission 
by  June  30. 1993.^5 

(Jn  July  7, 1992,  the  Commission 
issued  Order  No.  539-A,i6  denying 


before  January  1. 1993.  and  their 
on  and  after  that  date,  will  not 
cri^nal  proceedings  pending  at  the 
nor  any  action  or  proceeding 
pre-dec  mtrol  acts  or  conduct." 
39  at  9  (1989).  Senate 
f  and  Natural  Resources' 
nJOrder  No.  523.  infra  n.  13  at 


the  Natural  Gas  Wellhead 
1989.  55  FR  17425.  FERC  Stats.  & 
Preambles  1986-1990 130.887 


rehearing  of  Order  No.  539.  On 
rehearing,  no  party  contended  that  the 
Commission  should  continue  to  process 
well  determination  requests  under        t 
NGPA  section  503  for  wells  drilled  or 
recompleted  i''  after  January  1, 1993. 
However,  parties  did  seek  an  extension 
of  the  December  31, 1992  date  for 
producers  to  file  applications  with 
applicable  jiuisdictional 'agencies  for 
well  category  determinations  for  pre- 
January  1, 1993  wells.  The  Commission 
denied  that  request,  explaining  that 
while  both  the  jurisdictional  agencies 
and  the  Commission  have  authority  to 
complete  the  processing  of  applications 
for  well  category  determinations  under 
section  503  which  were  pending  on 
December  31. 1992,  there  was  no 
authority  to  conunence  new  proceedings 
before  jurisdictional  agencies  after  that 
date.  The  Conunission  reiterated  that 
the  December  31, 1992  deadline  was 
jurisdictional,  stating: 

In  light  of  the  fact  that— effective  January 
1, 1993 — decontrol  applies  to  all  section  503 
procedures  carried  out  by  the  state  agencies 
and  theFERC,  the  Commission  clarifies  that 
the  December  31, 1992  and  September  30, 
1993  deadlines  pertain  to  all  NGPA 
categories,  not  just  applications  and 
determinations  under  section  107(c)(5)." 

However,  the  Conunission  extended 
the  date  by  which  jiuisdictional 
agencies  could  submit  their 
determinations  to  the  Commission  imtil 
September  30, 1993. 

On  July  12, 1993,  the  Commission 
issued  Order  539-C,i^  extending  imtil 
April  30,  1994.  the  time  for 
jiuisdictional  agencies  to  submit  their 
determinations,  ^o  The"  Commission 
explained  that  the  reason  for  continuing 


■^  Id.  at  31.760.  The  footnote  in  the  quote  made 
reference  to  a  letter  from  Senator  J.  Bennett 
Johnston  to  Commission  Chairman  Allday  as  also 
supporting  this  interpretation  of  the  Decontrol  Act. 
The  letter  was  not  quoted  in  the  order.  Senator 
Johnston's  letter  stated: 

Until  such  time  as  the  Internal  Revenue  Code  is 
amended  to  provide  a  new  mechanism  for 
qualification  for  the  nonconventional  fuels  tax 
credit,  we  believe  that  the  Commission  should 
continue  to  make  the  well  category  determination 
procedure  available  for  these  purposes.  As  sponsors 
of  the  wellhead  decontrol  legislation,  we  believe 
that  this  would  be  consistent  with  the  intent  of  such 
legislation.  We  request  that  this  letter  be  made  part 
of  the  record  in  the  rulemaking  proceeding. 

'■•Qualifying  Certain  Tight  Formation  Gas  for  Tax 
Credit,  57  FR  13009,  FERC  Stats.  &  Regs., 
Regulations  Preambles  1991-1996  130,940  (1992). 
"  The  Commission  noted  in  Order  No.  539  that 
a  complete  application  might  not  be  able  to  be  filed 


with  the  jurisdictional  agency  by  December  31, 
1992.  Accordingly,  the  Commission  stated  that  "the 
jurisdictional  agencies  have  the  discretion  to  assign 
a  filing  date  to  an  application  that  is  substantially 
complete  and  specify  a  date  when  a  complete 
application  must  be  filed."  FERC  StaU.  &  Regs.. 
RegulaUons  Preamble  1991-1996  ^30,940  n.  41  at 
30,488.  In  Order  No.  539-C,  the  Commission  stated 
the  same  would  be  true  for  recompletions.  In  all 
cases,  however,  the  well  had  to  be  initially  drilled 
before  January  1, 1993. 

18  FERC  Stats.  &  Regs..  Regulations  Preambles 
1991-1996  130,947  (1992). 

"The  Commission  has  defined  a  recorapletion  as 
any  perforation  that  occurs  after  reentry  of  a  well. 
Thus,  a  perforation  that  occurs  as  part  of  the  initial 
entry  of  the  well  is  not  a  recompletion.  But,  once 
the  well  has  been  initially  entered  and  perforated, 
and  the  tool  used  to  perforate  has  been  withdrawn, 
and  the  well  is  subsequently  reentered,  any 
subsequent  perforations  constitute  recompletions. 
Oklahoma  Corporation  Conunission  and  Oil 
Conservation  Division,  68  FERC  161 ,323  at  62,320 
(1994). 

'8 FERC  Stats.  &  Regs.,  Regulations  Preambles 
1991-1996  130,947  at  30,513  (1992). 

'"FERC  Stats.  &  Regs.,  Regulations  Preambles 
1991-1996  130,974  (1993). 
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to  review  agency  determinations  for  a 
transition  period,  was  "while  NGPA 
Section  107  well  category 
determinations  have  no  price 
consequence,  they  are  necessary  to 
obtain  the  Section  29  tax  credit."  21 
However,  the  Commission  reiterated 
that  it  "will  not  accept  determinations 
where  the  well  was  spudded  or 
recompletion  commenced  on  or  after 
January  1,  1993."  22 

C.  The  Internal  Revenue  Service's 
Recompletion  Ruling 

As  discussed  above,  section  29  of  the 
Code  provides  that,  in  order  to  qualify 
for  the  tax  credit,  gas  must  be  produced 
from  a  well  drilled  before  January  1 , 
1993.  During  the  period  the  Commission 
was  issuing  the  above  orders,  both  the 
Commission  and  all  the  parties  appear 
to  have  assumed  that  this  provision  of 
Section  29  meant  that  the  tax  credit 
would  not  be  available  for  wells 
originally  drilled  before  December  31, 
1992,  that  were  recompleted  after 
December  31,  1992.  In  any  event,  no 
party  raised  the  issue  whether  the 
Commission's  refusal  to  process  well 
determination  requests  for  wells 
recompleted  after  December  31,  1992, 
would  improperly  prevent  producers 
from  obtaining  tax  credits  for  such 
wells. 

On  August  16, 1993,  a  month  after  the 
Commission  issued  Order  No.  539-C, 
the  IRS  issued  Revenue  Ruling  93-54,23 
which  took  a  different  view  of  the 
eligibility  of  recompletions  after  January 
1, 1993  to  receive  the  Section  29  tax 
credit.  The  IRS  interpreted  the  provision 
of  Section  29  that  states  that  gas  must 
be  produced  from  a  well  drilled  before 
January  1,  1993,  as  permitting  tax 
credits  for  non-conventional  fuels 
produced  from  a  well  that  was  drilled 
before  January  1, 1993,  through  a  post- 
January  1, 1993  recompletion  in  the 
well,  as  long  as  the  recompletion  does 
not  involve  additional  drilling  to 
deepen  or  extend  the  well.  The  IRS 
reasoned  that  the  drilling  deadline  in 
Section  29  referred  to  the  date  of  the 
initial  drilling  of  the  well,  and  not  to  the 
date  of  any  subsequent  recompletion  in 
the  portion  of  the  well  which  had 
already  been  drilled. 

After  the  IRS  Revenue  Ruling  93-54, 
the  Commission  received  jurisdictional 
agency  determinations  for 
recompletions  commenced  after  January 
1,  1993.  However,  the  Commission 
refused  to  process  those  submissions 
relating  to  those  recompletions  on  the 
ground  that  the  Decontrol  Act's  repeal 


of  NGPA  section  503  eliminated  the 
Commission's  authority  to  review  well 
determinations  for  wells  recompleted 
after  December  31,  1992.  For  example, 
in  Railroad  Commission  of  Texas,^*  the 
Commission  returned  two  well 
determinations  to  the  jmisdictional 
agency  because  they  were  for  well 
recompletions  commenced  after  January 
1,  1993.  The  Commission  observed  that 
regardless  of  the  Commission's  action, 
"the  IRS  has  the  responsibility  to 
determine  whether  production  from  a 
well  that  has  not  received  a 
determination  under  NGPA  section  503 
is  eligible  for  a  tax  credit."  25  in 
Oklahoma  Corporation  Commission  and 
Oil  Conservation  Division,^^  the 
Commission  rejected  that  part  of  the 
jurisdictional  agency's  determination 
that  related  to  recompletions  after 
December  31,  1992. 

Producers  sought  review  of  the 
Commission's  action,  and  argued  to  the 
Court  that  the  Commission  had 
misapplied  the  Commission's  own 
definition  of  recompletion.  and  that  by 
refusing  to  process  these 
determinations,  the  Commission  was 
improperly  denying  them  the  ability  to 
obtain  the  Section  29  tax  credit  they 
were  entitled  to  because  the  IRS  had 
stated  that  such  a  recompletion  could 
receive  the  tax  credit.  In  Marathon  Oil 
Company  versus  FERC,  2^  [Marathon 
Oil)  the  Court  upheld  the  Commission's 
refusal  to  process  the  post-December  31, 
1992  recompletion  determinations.  The 
Court  stated  the  IRS  was  the  agency 
responsible  for  granting  the  tax  credit, 
not  the  Commission.  The  Court  noted 
that: 

While  the  IRS  might  be  required  to  apply 
FERC's  substantive  definition  of  tight 
formation  gas,  it  does  not  seem  to  us  obliged 
to  employ  the  same  eligibility  limitations  that 
the  Commission  has  adopted.  Indeed,  a 
revenue  ruling  seems  to  indicate  that  the  IRS 
will  consider  recognizing  a  tax  credit  for  gas 
from  wells  that  would  no  longer  be  eligible 
to  receive  a  tight  formation  gas  designation 
from  FERC  (citing  Revenue  Ruling  93-54).28 

The  Court  added  that  the  Commission 
has  obviously  changed  its  mind  as  to  the 
necessity  of  its  role  regarding  tax 
credits,  because  the  Commission  had 
previously  stated  it  was  continuing  to 
process  well  determinations  after 
section  503  was  repealed  to  enable 
parties  to  get  the  tax  credit.  29  The  Court 
concluded  since  "the  IRS  may  well 
simply  ignore  FERC's  determination 


during  its  phase-out  period"  {i.e.  the 
period  after  January  1,  1993),  "FERC's 
actions  in  this  case  have  no  necessary 
legal  significance  bearing  on  the  IRS' 
decision  whether  to  grant  the  tax 
credit,"  ^o  and  denied  the  petitions  for 
review. 

-  The  Court  in  Marathon  did  not 
directly  discuss  whether  the 
Commission  had  the  authority  to 
process  well  determinations  for 
recompletions  commenced  after  the 
Decontrol  Act's  effective  date.  Rather, 
the  Court  concluded  that  there  was  no 
injmy  to  the  party  from  the 
Commission's  action  of  not  processing 
the  determination  because  it  did  not 
foreclose  the  party  from  obtaining  the 
tax  credit  from  the  IRS. 

Following  the  Marathon  decision,  the 
Commission  continued  to  decline  to 
process  jurisdictional  agency 
determinations  for  post-December  31, 
1992  recompletions.  However,  since  it 
appeared  that  the  IRS  would  permit  the 
Section  29  credit  for  such  recompletions 
without  any  Commission  action,  there 
did  not  seem  to  be  any  need  for  the 
Commission  to  reconsider  its  position. 

In  addition,  on  July  29,  1994,  the 
Commission  issued  Order  No.  567,3' 
deleting  regiilations  that  were  no  longer 
required  due  to  the  decontrol  of 
wellhead  sales  of  natural  gas.  Among 
the  regulations  the  Comiqission  deleted 
were  those  in  Part  270  through  Part  275 
of  its  regulations  which  set  forth 
eligibility  requirements,  filing 
requirements,  and  the  procedures  for 
making  well  deteiminations  under 
section  503  of  the  NGPA.  The 
Commission  concluded  that  those 
regulations  were  no  longer  needed 
because  the  Decontrol  Act  had  repealed 
NGPA  section  503  and  the  deadline  for 
jurisdictional  agency  determinations  to 
be  filed  writh  the  Commission  had 
passed.  32 

Thus  matters  stood  from  1994  until 
the  True  Oil  decision  changed  the  legal 
landscape. 

D.  The  10th  Circuit's  True  Oil  Decision 

In  1999.  in  True  Oil  v.  Commissioner 
of  Internal  Revenue,^^  the  Tenth  Circuit 
reviewed  the  IRS's  denial  of  a  claim  of 
the  Section  29  credit  because  the 
producer  had  not  obtained  a  formal  well 
category  determination  from  the 
jurisdictional  agency  or  the 


™/d.  at  30,858. 

"Id. 

"W.  atn.  12. 


"66  FERC161.130  (1994). 
"W.  at  n.l2,  61,236. 

28  68  FERC  161,323(1994). 
"68  F.3d  1376  (D.C.  Or.  1995). 
20/d  at  1379. 

29  W. 


"  Supra.  ITS. 

"  The  Commission  stated  that  rescission  of  Part 
275  was  prospective  only  and  any  timely  filed 
applications  for  NGPA  well  category  determination 
proceedings  still  pending  before  the  Commission 
would  continue  to  be  subject  to  the  requirements 
of  Part  275. 

"  170  F.3d  1264  (10th  Cir.  1999). 
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Commission.  The  well  was  completed 
in  1984,  but  d  iie  to  an  oversight,  no 
well-category  determination  application 
was  filed  with  the  jurisdictional  agency. 
There  was  no  issue  whether  the  well 
could  have  qualified  for  the  tax  credit  if 
there  had  beei  i  a  determination.  On 
appeal,  the  pr  aducer  asserted  that  the     • 
reference  to  s(  ction  503  of  the  NGPA  in 
section  29{c)(:!)(A)  merely  incorporated 
the  Commission's  substantive 
definitions  ofkight  formation  gas.  It 
contended  that  for  purposes  of  section 
29lc)(2){A),  the  taxpayer  itself  can  make 
the  initial  det  jrmination  of  whether  a 
well  is  produ(  :ing  ft'om  a  tight  formation 
by  applying  tkose  substantive 
definitions.  T  le  IRS  denied  the  tax 
credit  becaus(  there  had  been  no  well 
category  dete:  mination  by  any  authority 
authorized  to  make  such  determination. 
The  Tax  Cour  t  upheld  the  IRS,  and  the 
10th  Circuit  s  milarly  rejected  the 
producer's  co  ntention.  The  Coxul  held 
that  notwiths  anding  the  D.C.  Circuit's 
decision  in  Ai  arathon  Oil,  certain  IRS 
revenue  rulin  js,  and  the  Commission's 
last  position  (  n  the  lack  of  a  need  for 
a  formal  well  determination  under 
NGPA  sectioi  i  503  to  qualify  for  the  tax 
credit,  "(a]  piaducer  must  obtain  a 
formal  well-c  itegory  determination 
before  it  can  ( ;laim  the  Section  29 
Credit."  ^*  Th  e  Court  stated  that, 
although  sect  ion  29  has  been  amended 
more  than  on  ;e  since  the  repeal  of 
section  503  o  the  NGPA,  Congress  has 
never  deletec  the  reference  to  section 
503  from  seel  ion  29. 

The  Court  i  ilso  specifically  addressed 
the  potential  conflict  between  (1)  the 
Commission'  >  decision  in  Order  No.  539 
not  to  proces  i  well  determinations  for 
post- January  1,  1993  recompletions  and 
(2)  the  IRS'  n  venue  ruling  one  month 
later  that  gas  produced  from  a  post- 
January  1,  19)3  recompletion  could 
qualify  for  ta  c  credits  if  it  was  produced 
in  a  well  init  ally  drilled  before  January 
1, 1993.  The  jroducer  contended  that 
the  IRS'  reve  lue  ruling  should  be 
interpreted  a  5  a  finding  that  a  well 
determination  by  the  Commission  was 
unnecessary  "or  a  producer  to  qualify  for 
a  tax  credit  fi)r  post- January  1, 1993 
recompletioi  s,  since  otherwise  the 
revenue  rulii  ig  would  have  been 
meaningless.  The  Court  responded  that 
revenue  rulii  igs  do  not  have  the  force 
and  effect  of  law  and  do  not  control 
when  contra  y  to  statute  or  the  intent  of 
Congress.  Tl  erefore,  to  the  extent  the 
revenue  rulii  »g  could  be  interpreted  to 
conflict  with  the  requirement  in  section 
29  of  the  Co(  e  for  an  NGPA  section  503 
determinatic  n,  the  Court  held  that  it 


«170F.3dat 


would  not  give  the  revenue  ruling  any 
weight.  The  Court  then  stated: 

While  it  is  apparently  true  that  a  well 
recompleted  after  January  1, 1993  will  not 
qualify  for  the  Section  29  Credit  because  it 
is  no  longer  possible  to  obtain  a  well  category 
determination,  this  court  is  not  at  liberty  to 
ignore  the  plain  language  of  the  statute  and 
hold  that  a  well-category  determination  is  not 
required  to  claim  the  Section  29  Credit.  It  is 
the  responsibility  of  this  court  to  interpret 
statutes,  not  rewrite  them.^* 

Thus,  under  True  Oil.  unless  the 
Commission's  NGPA  section  503 
procedures  are  available,  the  Section  29 
tax  credit  cannot  be  obtained  for  post- 
January  1, 1993  recompletions,  despite 
the  IRS'  revenue  ruling  that  post- 
January  1, 1993  recompletions  can 
qualify  for  the  tax  credit  as  long  as  there 
is  no  additional  drilling  to  deepen  or 
extend  the  well. 

After  the  True  Oil  decision,  a  number 
of  producers,  supra  n.4,  filed  a  petition 
under  Commission  Rule  207. 18  CFR 
§  385.207,  requesting  that  the 
Commission  resume  the  NGPA  section 
503  well  determination  review  process. 
They  assert  that  unless  the  Commission 
does  so.  Congress'  will  would  be 
thwarted  because  Congress  provided 
that  the  producers  could  claim  the 
Section  29  tax  credit  for  qualified  fuels 
until  at  least  January  1,  2003  but  at 
present  there  is  no  procedure  to  obtain 
it  for  gas  produced  from  post-January  1, 
1993  recompletions. 

m.  Discussion 

The  Commission  proposes  to  resume 
processing  jvuisdictional  agency  well 
category  determinations  for  certain 
recompletions  commenced  after  January 
1,  1993,  so  the  Section  29  tax  credit  can 
be  claimed  for  natural  gas  produced 
from  these  qualifying  wells.  Since  the 
agency  responsible  for  ruling  on  the 
Section  29  tax  credit,  the  IRS,  will 
permit  the  tax  credit  for  certain 
recompletions  after  January  1,  1993,  and 
in  light  of  the  True  Oil  decision 
requiring  Conunission  action  under 
NGPA  section  503  procedures  for  a 
producer  to  obtain  the  Section  29  tax 
credit,  the  Commission  believes  it  can, 
and  should,  reinstate  those  procedvues 
for  well  recompletions  commenced  after 
January  1,  1993,  in  wells  initially  drilled 
before  January  1.  1993,  until  the  tax 
credit  ends,  which  is  now  scheduled  to 
cease  on  December  31,  2002.  Below,  the 
Commission  first  discusses  its  legal 
authority  to  resume  processing 
jurisdictional  agency  well  category 
determinations  under  NGPA  section 
503.  The  Commission  then  discusses  the 
details  of  its  proposal. 


1305. 


A.  Legal  Authority 

The  Commission  recognizes  that,  in 
Order  Nos.  539  and  5 3 9- A,  the 
Commission  stated  that  the  Decontrol 
Act  had  terminated  the  Commission's 
authority  to  make  well  category 
determinations  under  NGPA  section  503 
with  respect  to  all  drilling  activity  after 
the  effective  date  of  decontrol,  namely 
January  1,  1993.  However,  the 
Commission  now  concludes  that 
Congress,  in  both  the  Wellhead 
Decontrol  Act  and  the  Revenue 
Reconciliation  Act  of  1990,  intended  to 
authorize  the  Commission  to  continue 
to  review  well  category  determinations 
imder  NGPA  section  503  after  wellhead 
decontrol,  to  the  extent  such 
determinations  are  necessary  to  permit 
qualifying  producers  to  receive  tax 
credits  under  section  29  of  the  Code. 

At  the  time  of  Order  Nos.  539  and 
539-A,  the  Commission  did  not  have  to 
confront  the  possibility  that  its 
interpretation  of  the  Wellhead  Decontrol 
Act  as  terminating  its  authority  to 
review  well  category  determinations 
with  respect  to  all  post-December  31, 
1992  "drilling  activity"  would  affect  the 
availability  of  the  section  29  tax  credit, 
h  was  only  after  Order  No.  539-A  that 
the  IRS  issued  Revenue  Ruling  93-54, 
interpreting  section  29  of  the  Code,  as 
amended  by  the  Revenue  Reconciliation 
Act  of  1990,  as  permitting  tax  credits  for 
post-Januaty  1, 1993  recompletions  in 
wells  initially  drilled  before  January  1. 
1993.  so  long  as  the  recompletion  does 
not  involve  additional  drilling  to 
deepen  or  extend  the  well.  While  the 
Conunission  continued  to  refuse  to 
perform  well  category  determinations 
under  NGPA  section  503  for  post- 
January  1.  199.3  recompletions,  the 
Commission  suggested  that  its  refusal  to 
perform  well  determinations  did  not 
necessarily  conflict  with  the  IRS's 
revenue  ruling.^^  This  was  because  the 
Commission  believed  a  formal 
Commission  well  determination  imder 
NGPA  section  503  might  not  be  a 
prerequisite  for  a  tax  credit.  Similarly, 
the  D.C.  Circuit  in  Marathon  Oil 
concluded  that  the  Commission's 
refusal  to  process  well  category 
determinations  did  not  injure 
producers,  because  producers  might 
obtain  the  tax  credit  from  the  IRS 
without  a  formal  NGPA  section  503 
determination  from  the  Commission.  In 
Marathon  Oil.  the  jurisdictional  agency 
had  made  the  determination  that  the  gas 
was  from  a  well  that  met  the  tight 
formation  requirement.  Thus,  neither 
the  Commission  nor  the  D.C.  Circuit 
have  thus  far  had  to  address  the 
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question  whether  Congress  intended  to 
permit  the  Commission  to  make  NGPA 
section  503  well  category 
determinations  with  respect  to  post- 
December  31.  1992  drilling  activity, 
where  such  determinations  are  a 
necessary  prerequisite  to  obtaining  tax 
credits  Congress  authorized  in  Section 
29  of  the  Internal  Revenue  Code. 

The  Tenth  Circuit's  True  Oil  decision, 
combined  with  the  IRS'  interpretation  of 
section  29  as  authorizing  tax  credits  for 
post-December  31, 1992  recompletions, 
now  squarely  presents  this  question  to 
the  Commission.  In  True  Oil,  the  Court 
held  that  section  29  of  the  Internal 
Revenue  Code  requires  a  formal  NGPA 
section  503  determination  to  obtain  the 
Section  29  tax  credit,  since  Section  29 
states  that  the  tight  formation 
determination  shall  be  made  in 
"accordance  with  section  503  of  the 
-  Natural  Gas  Policy  Act  of  1978." 
Moreover,  in  True  Oil,  the  Coiut 
specifically  referred  to  post- January  1, 
1993  recompletions  as  being  subject  to 
its  ruling.  The  Court  concluded: 

Although  the  resulr  of  our  holding  may 
appear  unfair  to  producers  who  failed  to 
obtain  well-category  determinations  while 
they  were  being  issued  by  FERC  or  to  those 
producers  who  recomplete  their  wells  after 
January  1.  1993,  the  judiciary  is  not  "licensed 
to  attempt  to  soften  the  clear  import  of 
Congress'  chosen  words  whenever  a  court 
believes  those  words  lead  to  a  harsh  result 
(citing  case)."  37 

Thus,  True  Oil  requires  that  in  order  to 
obtain  the  Section  29  tax  credit  the 
entire  section  503  procedure  must  be 
»     followed,  including  Commission  review 
of  jurisdictional  agency  well 
determinations. 

Therefore,  unless  the  Commission 
reconunences  processing  of  requests  for 
well  category  determinations  under 
NGPA  section  503,  producers  will  be 
imable  to  obtain  tax  credits  for  gas 
produced  from  post-January  1, 1993 
recompletions  that  qualify  under 
Revenue  Ruling  93-54.  This  will  be  true 
despite  the  fact  the  IRS  has  interpreted 
Section  29  of  the  Code,  as  amended  by 
the  Revenue  Reconciliation  Act  of  1990, 
as  authorizing  tax  credits  for  such  gas. 
The  Commission  defers  to  the  IRS's 
interpretation  of  Congress's  intent  in 
enacting  the  ciurent  version  of  section 
29  as  it  applies  to  recompletions.  This 
is  because  the  IRS  is  the  agency  that 
administers  the  Code,  and  is  responsible 
for  determining  whether  the  section  29 
tax  credit  should  be  permitted  in  a 
particular  situation.  In  light  of  the  IRS' 
view  that  Congress  intended  its 
amendment  of  section  29  of  the  Internal 
Revenue  Code  by  the  Revenue 


Reconciliation  Act  of  1990  to  permit  tax 
credits  for  post-January  1,  1993 
recompletions,  we  believe  Congress 
must  sdso  have  intended  the 
Commission  to  continue  the  NGPA 
section  503  procedures  after  the 
decontrol  date  for  those  recompletions. 
Othenvise,  the  producers  could  not 
obtain  the  very  credits  the  IRS  has 
foimd  Congress  intended  to  authorize. 
This  conclusion  is  buttressed  by  the 
legislative  history  of  the  Decontrol  Act. 
As  the  Commission  foimd  in  Order  No. 
523,  supra,  that  legislative  history 
"indicates  that  Congress  did  not  intend 
the  Decontrol  Act  to  limit  the 
availability  of  tax  credits  for  qualified 
fuels  (footnote)  *   *   *  ."  38  Iq  particular, 
there  is  the  statement  in  the  Senate 
Report  accompanying  the  Decontrol  Act 
that  refers  to  the  tax  credit  for  qualifying 
fuels  and  states  that  the  repeal  in  the 
Decontrol  Act  of  NGPA  sections 
referenced  in  Section  29  of  the  Code 
was  not  intended  to  reflect  any  adverse 
judgment  on  the  merits  of  the  tax  credit. 
Moreover,  the  Chairman  of  the  Senate 
Committee  involved  in  the  Decontrol 
Act  had  vmtten  to  the  Commission  that 
imtil  the  Code  was  amended  to  provide 
a  new  mechanism  for  qualification  for 
the  gas  subject  to  the  section  29  tax 
credit,  the  Commission  should  continue 
to  make  the  section  503 
determination.  39  Since  that  time  the 
Code  has  not  been  amended  to  provide 
any  other  mechanism  for  obtaining  a 
formal  determination  even  though  the 
Section  29  tax  credit  is  available  at  least 
through  December  31,  2002. 

Also,  the  Revenue  Reconciliation  Act 
of  1990  permitted  tight  formation  gas  to 
qualify  for  tax  credits,  even  though  it 
was  no  longer  subject  to  NGPA  ceiling 
prices.  The  Commission  accordingly 
continued  to  process  requests  for  well 
category  determinations  through  April 
1994  to  aid  producers  in  obtaining  the 
tax  credits,  even  though  such 
determinations  were  no  longer 
necessary  to  allow  the  gas  to  qualify  for 
NGPA  ceiling  prices.  Thus,  despite  the 
fact  Congress  originally  enacted  the 
NGPA  section  503  well  category 
determination  procedures  for  the 
purpose  of  qualifying  gas  for  NGPA 
ceiling  prices,  the  Commission  has 
previously  recognized  that  those 
procedures  can  continue  to  be  used, 
even  where  the  determination  has  no 
sigiuficance  for  purposes  of  NGPA 
ceiling  prices.  Tliis  fact  also  suggests 
that  the  Wellhead  Decontrol  Act's 
elimination  of  all  such  price  ceilings  as 
of  January  1, 1993,  should  not  be 
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viewed  as  requiring  the  Commission  to 
cease  well  category  determinations  for 
tax  credit  purposes  as  of  that  date. 
Congress  had  previously  imlinked 
eligibility  for  the  tax  credit  from  the 
existence  of  NGPA  ceiling  prices  in 
1990,  and  expanded  the  tax  credit  to 
tight  formation  gas. 

Enabling  producers  to  receive  the  tax 
credit  would  also  be  consistent  with 
Congress'  desire  to  encourage,  enhance, 
and  expand  the  United  States  natiu^ 
gas  supply  base,  allowing  legitimately 
qualified  producers  to  call  upon  a  tax 
credit  associated  with  developing  and 
producing  gas  from  formations  and 
wells  that  otherwise  might  not  have 
been  available  to  supply  consumers. 

In  summary,  since  the  agency 
responsible  for  ruling  on  the  Section  29 
tax  credit,  the  IRS,  will  permit  the  tax 
credit  for  certain  recompletions  after 
January  1,  1993,  and  in  light  of  the  True 
Oil  decision  which  requires 
Commission  action  under  NGPA  section 
503  procedures  for  a  producer  to  obtain 
the  Section  29  tax  credit,  the 
Commission  believes  it  can,  and  should, 
reinstate  those  procedures  for  well 
recompletions  commenced  after  January 
1. 1993,  in  wells  initially  drilled  before 
January  1,  1993,  until  the  tax  credit 
ends,  which  is  now  scheduled  to  cease 
on  December  31,  2002.  In  light  of  this, 
the  Commission  proposes  to  reinstate 
these  procedures  until  the  later  of  June 
30,  2003,  or  six  months  after  the  tax 
credit  is  no  longer  available  for 
production  from  any  well  should 
Congress  further  extend  the  tax  credit. 

B.  Details  of  the  Commission 's  Proposal 

The  Commission  proposes  to  accept 
jurisdictional  agency  determinations  on 
those  post- January  1,  1993 
recompletions  which  satisfy  the  IRS' 
definition  imder  Revenue  Ruling  93-54, 
namely,  that  the  recompletion  does  not 
involve  additional  drilling  to  deepen  or 
extend  the  well.  For  this  purpose,  the 
Commission  proposes  to  reinstate 
regulations  necessary  to  (1)  define  the 
categories  of  high  cost  gas  eligible  for 
the  tax  credit  and  (2)  provide 
procedures  for  jurisdictional  agencies  to 
file  their  determinations  and  the 
Commission  to  review  those 
determinations.  The  Commission's 
action  to  provide  a  mechanism  for 
claiming  the  section  29  tax  credit  for  gas 
produced  fitjm  these  recompleted  wells 
should  have  no  consumer  price  impact. 
This  is  because  the  wellhead  ceiling 
prices  were  terminated  long  ago,  and 
therefore  the  only  effect  of  this  proposed 
rule  will  be  to  enable  producers  to 
obtain  the  tax  credit.  DOE  states  that  the 
tax  credits  will  help  increase  the 
Nation's  supply  of  domestically 
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produced  natu  -al  gas  by  permitting 
unconventionc  1  gas  wells  to  continue  to 
operate.  In  adc  ition  to  adding  to  the 
nation's  natun  1  gas  supply,  DOE  states 
that  continued  operation  of 
unconventional  gas  wells  will  be 
important  in  te  sting  the  new  generation 
of  petroleiun  t(  ichnology. 

With  resped  to  the  tight  formation  gas 
category,  the  C  ommission  action  will  be 
limited  to  revii  swing  the  jurisdictional 
agency  determ  inations  for  qualifying 
recompletions  in  already  designated 
tight  formatiors.  Well  determinations 
for  recompletions  in  coal  seams  and 
Devonian  ShaJe  will  also  be  accepted."*" 
The  Commissi  an  proposes  not  to  accept 
determination  1  with  respect  to  either 
initial  complei  ions  in  wells  spudded 
before  January  1,  1993,  or  any  pre-1993 
recompletions  In  Order  No.  539,  the 
Commission  e  stablished  deadlines  for 
filing  applicat  ons  involving  wells  that 
were  spudded  and/or  recorapleted  prior 
to  January  1, 1 393,  and  the  time  has 
long  passed  w  len  those  applications 
should  have  b  !en  filed.  Also,  in  their 
petition,  producers  have  not  requested 
that  the  Comn  ission  accept 
determination  i  with  regard  to  wells 
spudded  or  re  :ompleted  before  January 
1,  1993.  However,  parties  may  comment 
on  this  matter  Finally,  the  substantive 
rulings  that  th  b  Commission  has  made 
previously  coi  icerning  well 
determination  s  and  the  qualification 
under  these  NGPA  section  107  category 
will  continue  to  govern. 

The  Commi  ssion  estimates  that  there 
are  probably  at  least  4.000 
recompletioni  that  were  performed 
between  1993-1999  for  which  a 
determination  may  be  sought  under  the 
proposed  rule,  and  that  another  1.500 
recompletioni  may  occur  between 
2000-2002,  when  the  tax  credit  is  now 
scheduled  to  md.-"  The  Commission 
finds  the  assi;  tance  of  the  State  and 
Federal  agenc  ies  to  be  essential  to  its  . 
ability  to  pro(  ess  the  substantial  number 
of  new  well  c  itegory  determination 
requests  the  C  ommission  anticipates 
will  be  filed  v  nder  the  proposed  rule. 
NGPA  sectioi  503  requires  the 
jurisdictional  agencies  to  make  an  initial 
well  category  determination,  unless,  as 
permitted  by  section  503(e)(2).  the 
Commission  mters  into  an  agreement 
with  a  State  c  r  Federal  agency  under 
which  the  Co  mmission  would  make  the 
determinatioi  is  that  would  otherwise  be 
made  by  that  agency.  The  Commission 

intends  not  ti  i  exercise  its  discretion  to 

enter  into  an; '  such  agreement.  Since  the 


■'"As  explainei 
including  geopr^su 

*'  Although  th ! 
on  December  31, 


Commission's  role  in  the  producing  area 
has  virtually  been  eliminated,  the 
Commission's  resources  in  this  area 
have  been  substantially  reduced.  Thus, 
the  Commission  must  rely  upon  the 
jurisdictional  agencies  to  develop  the 
full  record  in  these  proceedings,  and  the 
Commission  will  limit  its  role  to 
reviewing  initial  determinations  made 
by  the  jiuisdictional  agencies.  The 
Commission  requests  comments  from 
the  jurisdictional  agencies  whether  they 
will  make  initial  determinations  imder 
NGPA  section  503,  if  this  rule  is 
adopted.  If  the  jurisdictional  agencies 
are  not  prepared  to  do  this,  the 
Commission  may  not  proceed  with  the 
proposed  rule. 

Accordingly,  the  Commission  is 
proposing  to  reinstate  those  portions  of 
its  prior  regulations,  with  appropriate 
modifications,  that  are  necessary  to 
allow  producers  to  obtain  well  category 
determinations  solely  for  tax  credit 
purposes.  In  general,  the  proposed 
regulations  retain  the  definitions,  the 
filing  and  notice  requirements,  and  the 
review  procedures  that  the  Commission 
promulgated  prior  to  the  termination  of 
the  regulations  due  to  the  Decontrol  Act. 
The  significant  changes  are  identified 
below. 

Proposed  §  270.101  contains  the 
necessary  definitions  to  implement  well 
determination  procediues  to  receive 
determinations  for  tax  credit  purposes. 
Definitions  for  tight  formation  gas.  coal 
seam  gas  and  Devonian  shale  gas,  three 
of  the  types  of  gas  eligible  for  tax 
credits,  are  included.''^  The  Commission 
is  not  including  a  definition  for  gas 
produced  from  geopressured  brine  since 
our  past  experience  shows  that  there  is 
no  gas  likely  to  qualify  for  this  category 
given  the  Commission's  definition  of 
geopressured  brine  and  the  current  state 
of  technology.  Comments  on  this  matter 
are  requested. 

Proposed  §  270.201  limits  the 
availability  of  the  determination 
procedures  to  recompletions 
commenced  after  January  1, 1993.  in 


below,  the  Commission  is  not 

rized  brine  gas. 
tax  credit  is  scheduled  to  expire 
2002.  it  could  be  extended. 


■•2  We  note  that  a  new  determination  will  not  be 
required  for  some  recompletions  involving 
Devonian  shale  gas  if  there  is  a  prior  determination 
covering  the  entire  gross  Devonian  age  stratigraphic 
interval  penetrated  by  the  wellbore.  The 
Commission  will  view  all  natural  gas  produced 
from  a  well  to  have  been  previously  qualified  as 
Devonian  shale  production  if:  (1)  the  well 
previously  received  an  affirmative  Devonian  shale 
determination  that  was  not  reversed  or  remanded 
by  the  Commission;  and  (2)  that  determination  was 
based  oiTa  gamma  ray  index  test  for  non-shale 
footage  that  spans  the  entire  gross  Devonian  age 
stratigraphic  interval.  In  such  cases,  the 
Commission  sees  no  reason  to  re-affirm  what  has 
already  been  established,  i.e.,  that  any  gas  produced 
from  the  gross  Devonian  age  stratigraphic  interval 
penetrated  by  such  well  qualifies  as  natural  gas 
produced  from  Devonian  shale  within  the  meaning 
of  section  t07(c)(4)  of  the  NGPA. 


wells  initially  drilled  before  that  date. 
As  discussed  above,  this  reflects  the 
Commission's  decision  to  limit  the 
determination  process  to  correct  the 
situation  caused  by  the  True  Oil 
decision,  but  parties  may  comment  on 
this  matter.  Similarly,  the  Commission 
is  also  not  proposing  any  regulations 
that  would  allow  a  jimsdictional  agency 
to  designate  additional  tight  formation 
areas.  The  designation  of  additional 
tight  formations  would  require  the 
Commission  to  review  extensive 
geologic  data.  This  could  place  an 
undue  burden  on  the  Commission.  Also, 
it  appears  likely  that  most  producing 
formations  that  qualify  as  tight 
formations  were  designated  as  such 
during  the  decade  when  such  a 
designation  enabled  producers  to 
qualify  for  a  higher  price  ceiling. 

Consistent  with  the  Commission's 
prior  NGPA  regulations,  the 
Commission  is  also  proposing  to  revise 
the  delegation  authority  to  the  Director 
of  the  Office  of  Markets,  Tariffs  and 
Rates  (OMTR)  or  the  Director's  designee 
in  §  375.307  to  include  tolling  letters 
advising  jurisdictional  agencies  notices 
of  determination  are  incomplete.  In 
addition,  to  facilitate  the  Commission's 
review  under  the  reinstated  procedures, 
the  Commission  is  proposing  to  delegate 
to  the  Director  of  OMTR  the  authority  to 
issue  preliminary  findings  under  the 
proposed  section.  However,  the 
Commission  is  not  proposing  to  delegate 
the  authority  to  issue  a  final  order  to  the 
Director  of  OMTR. 

The  Commission  is  also  proposing  to 
revise  its  regulations  by  adding 
§  381.401  to  the  regulations  to  specify  a 
filing  fee  of  $115  per  well 
determination.  This  reflects  the  last  fee 
($100)  for  review  of  a  jurisdictional 
agency  well  determination  that  was  in 
effect  prior  to  the  repeal  of  the 
determination  procedures,  adjusted  for 
inflation.  It  is  the  Commission's  best 
estimate,  at  this  time,  of  the  cost  to  the 
Commission  to  review  well 
determinations.  As  in  the  past,  this  fee 
will  be  revised  aimually  in  accordance 
with  §  381.104.  In  addition,  the  past 
billing  procedures  will  apply,  whereby 
the  Commission  will  bill  each  producer 
at  the  end  of  each  billing  year  based  on 
the  number  of  determinations  received 
during  that  year  for  that  producer. 

The  proposed  regulations  contain  no 
provisions  permitting  a  jurisdictional 
agency  to  request  alternative  filing 
requirements.  The  proposed  filing 
requirements  are  not  unduly 
bvirdensome  and  are  readily  available  to 
producers.  However,  since  the 
Commission  previously  approved 
alternative  filing  requirements  for 
Devonian  shale  wells  in  Michigan  based 
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on  unique  circumstances,  the  proposed 
regulations  reflect  those  previously- 
approved  alternate  filing  requirements. 

The  Commission  is  reinstating  and 
revising  FERC  Form  No.  121,  which  a 
producer  files  with  an  application  for 
determination.  This  form,  a  copy  of 
which  is  attached,  identifies  the 
producer  filing  the  application,  the  type 
of  determination  the  producer  is 
seeking,  and  information  identifying  the 
well  and  the  completion  location  of  the 
well.  The  Commission  is  considering 
whether  or  not  to  require  producers  to 
file  this  form  electronically,  to  facilitate 
the  Conunission's  noticing  of 
determinations  and  requests  comments 
on  this  issue. 

rv.  Environmental  Statement 

The  Commission  excludes  certain 
actions  not  having  a  significant  effect  on 
the  human  environment  from  the 
requirement  to  prepare  an 
environmental  assessment  or  an 
environmental  impact  statement.^a  The 
instant  proposed  rule  reinstates 
regulations  that  were  previously  in 
effect,  and  does  not  substantially  change 
the  effect  of  the  underlying  legislation 
or  the  regulations  being  revised. 


Accordingly,  no  environmental 
consideration  is  necessary. 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601-612,  requires  rulemakings 
to  contain  either  a  description  and 
analysis  of  the  effect  that  the  proposed 
rule  will  have  on  small  entities  or  a 
certification  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

In  Mid-Tex  Elec.  Coop.  v.  FERC,  773 
F.2d  327  (D.C.  Cir.  1985),  the  court 
found  that  Congress,  in  passing  the 
RFA,  intended  agencies  to  limit  their 
consideration  "to  small  entities  that 
would  be  directly  regulated"  by 
proposed  rules.  Id.  at  342.  The  court 
further  concluded  that  "the  relevant 
'economic  impact'  was  the  impact  of 
compliance  with  the  proposed  rule  on 
regulated  small  entities."  Id.  at  342. 

The  instant  proposed  rule  reinstates 
regulations  that  were  previously  in 
effect,  and  would  enable  entities  to 
obtain  Internal  Revenue  Code  Section 
29  tax  credits.  There  is  iio  reporting 
requirement,  merely  the  ability  to  obtain 
a  formal  determination  that  gas  qualifies 
for  the  tax  credit.  The  Commission 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact 


upon  a  substantial  number  of  small 
entities. 

VI.  Public  Reporting  Burden  and 
Information  Collection  Statement 

The  following  collections  of 
information  pursuant  to  Part  270 
contained  in  this  proposed  rulemaking 
are  being  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  Section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995."* 
These  information  collection 
requirements  were  previously  in  effect 
until  the  removal  of  the  Commission 
regulations  implementing  NGPA  section 
503  and  are  now  proposed  to  be 
reinstated. 

Comments  are  solicited  on  the 
Conunission's'need  for  this  information, 
whether  the  information  will  have 
practical  utility,  the  accuracy  of  the 
provided  burden  estimates,  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected,  and 
any  suggested  methods  for  minimizing 
respondents'  burden,  including  the  use 
of  automated  information  techniques. 
The  burden  estimates  for  complying 
with  this  proposed  rule  are  as  follows: 

Public  Reporting  Burden:  Estimated 
Annual  Burden 


Data  collection 


FERC  Form  121 
FERC-568  


Number  of 
respondents 


1800 
1800 


Number  of 

responses  per 

respondent 


Hours  per 
response 


.25 
6.01 


Total  af^nual 
hours 


450 
10818 


Total  Annual  Hours  for  Collection 
(Reporting  +  Record  keeping)  =  11,268. 

Based  on  the  Commission's  previous 
experience  for  processing  applications 
for  well  determinations  and  completion 
of  the  FERC  Form  121,  it  is  estimated 
that  about  1800  filings  per  year  will  be 
made  over  the  next  three  years  at  a 
burden  of  6.01  hoiu-s  per  filing  for  the 
application,  .25  hours  per  filing  for  the 
Form  121,  for  a  total  of  11,268  hours 
under  the  proposed  regulations.  These 
two  collections  of  information  were 
eliminated  after  passage  of  the  Wellhead 
Decontrol  Act  of  1989.  The  Commission 
is  requesting  that  0MB  reinstate  these 
data  collections  to  their  inventory.  The 
total  hours  associated  with  the  proposed 
ride  will  be  added  to  the  total  hours  for 
the  Commission's  collections  of 
information  as  well  as  to  0MB 's 
inventory. 

Information  Collection  Costs:  The 
Commission  seeks  comments  on  the 
costs  to  comply  with  these 


requirements.  It  has  projected  the 
average  annualized  cost  for  all 
respondents  to  be: 

Annualized  Capital/Startup  Costs: 
$201,425. 

Annualized  Costs  (Operations  &■ 
Maintenance)  $0.00. 

Total  Annualized  Costs:  $201 ,545. 

The  OMB  regulations  require  OMB  to 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
Accordingly,  pursuant  to  OMB 
regulations,  the  Commission  is 
providing  notice  of  its  proposed 
information  collections  to  OMB. 

Title:  FERC  Form  121.  Application  for 
Maximum  Lawful  Price  under  the 
Natural  Gas  Policy  Act  of  1978,  FERC- 
568,  Well  Category  Determinations. 

OMB  Control  No:  1902-0038  and 
1902-0112. 

The  applicant  shall  not  be  penalized 
for  failure  to  respond  to  this  collection 
of  information  unless  the  collection  of 
information  displays  a  valid  OMB 
control  number. 


Respondents:  Business  or  other  for 
profit,  including  small  businesses. 

Frequency  of  Responses:  On  occasion. 

Necessity  of  the  Information:  The 
proposed  rule  reinstates  the  regulations 
to  establish  the  procedures  for  the 
Commission  to  make  determinations    ." 
under  NGPA  Section  503.  A 
determination  by  the  Commission  will 
enable  producers  of  natural  gas  to  claiin 
credits  for  high  cost  gas  as  provided  for 
by  Section  29  of  the  Internal  Revenue 
Code.  The  10th  Circuit  held  in  a  recent 
decision  that  a  formal  section  503 
determination  is  required  to  obtain  the 
Section  29  tax  credit.  The 
implementation  of  these  data 
requirements  will  help  the  Commission 
to  carry  out  its  responsibilities  under 
the  NGPA. 

Internal  Review:  The  Commission  has 
assured  itself,  by  means  of  its  internal 
review,  that  there  is  specific,  objective 
support  for  the  burden  estimates 
associated  with  the  information 


■•3 18  CFR  380.4. 
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requirements.  The  Commission's  Office 
of  Markets,  Ta  iffs,  and  Rates  will  use 
the  data  subm  tted  by  the  information 
collections  to  letermine  whether  it 
should  affirm,  reverse,  remand,  make  a 
preliminary  finding  on,  or  take  no 
action  on  an  ii  litial  determination  by  a 
jiuisdictional  igency.  The  agency's 
initial  determination  is  as  to  whether 
any  natural  gap  produced  under 
extraordinary  conditions  in  terms  of 
risks  or  costs  can  be  considered  as 
"high-cost  naniral  gas"  under  Section 
107(c)  of  the  NGPA.  These  requirements 
have  been  reinstated  as  a  result  of  the 
Court's  decision  to  require  well 
determinationlB  in  order  to  obtain 
Section  29  ta:d  credits.  These  tax  credits 
are  available  ror  quedified  fuels  through 
January  1,  20€|3  unless  Congress  should 
extend  the  prdgram.  These  requirements 
conform  to  thf  Commission's  plan  for 
nation  collection  and 
rithin  the  natural  gas 


efficient  infoi 
msuiagement 

industry. 

Interested 
information  o 
requirements 


srsons  may  obtain 
the  reporting 

y  contacting  the 

foHowing:  Federal  Energy  Regulatory 
Commission,  B88  First  Street,  NE 
Washington,  tC  20426,  [Attention: 
Michael  Mill(  r.  Office  of  the  Chief 
Information  C  fficer.  Phone:  (202)  208- 
1415.  fax:  (20  i)  208-2425,  email: 
mike. miller®;  erc.fed. us). 

For  submitting  comments  concerning 
the  collection  of  information(s)  and  the 
associated  bu'den  estimate(s),  please 
send  your  coi  iments  to  the  contact 
listed  above  a  nd  to  the  Office  of 
Management  md  Budget,  Office  of 
Information  a  nd  Regulatory  Affairs, 
Washington.  X:  20503,  [Attention:  Desk 
Officer  for  th(  Federal  Energy 
Regulatory  Cdmmission,  phone:  (202) 
395-3087,  fa^::  (202)  395-7285.] 


Vn.  Public 


i  tak  ing : 


,  eac  1 


iDi 


Prior  to 
proposed  ru 
written  comiients 
persons.  The 
notifying 
Commission 
opportunity 
to  present  its 
consideratioi  i 
response  to 
submitted  to 
Federal  Enerty 
888  First  Street 
20426, and 
RMOO-6-OOt 
(14)  copies  o 
filed  with 


April  10 
In  additioi, 


thi! 
20(0 


Commission 
comments 
or  via  Internet 


Comment  Procedures 

final  action  on  this 
l^making,  we  are  inviting 
from  interested 
Commission  also  is 

affected  State 
md  is  giving  reasonable 
each  State  Commission 
views  for  our 
All  comments  in 
notice  should  be 
the  Office  of  Secretary. 
Regulatory  Commission, 
.  NE,  Washington,  DC 
should  refer  to  Docket  No. 
An  original  and  fourteen 
such  comments  should  be 
Commission  on  or  before 


t  us 


to  filing  paper  copies,  the 
encourages  the  filing  of 
eikher  on  computer  diskette 
E-Mail.  Comments  may 


be  filed  in  the  following  formats: 
WordPerfect  8.0  or  lower  version,  MS 
Word  Office  97  or  lower  version,  or 
ASCII  format. 

For  diskette  filing,  include  the 
following  information  on  the  diskette 
label:  Docket  No.  RMOO-6-000;  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file;  and 
the  name  and  telephone  number  of  a 
contact  person. 

For  Internet  E-Mail  submittal, 
comments  should  be  submitted  to 
"comment.rm@ferc.fed.us"  in  the 
following  format.  On  the  subject  line, 
specify  Docket  No.  RMOO-6-000.  In  the 
body  of  the  E-Mail  message,  include  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file,  and 
the  name  and  telephone  number  of  the 
contact  person.  Attach  the  comments  to 
the  E-Mail  in  one  of  the  formats 
specified  above.  The  Commission  will 
send  an  automatic  acknowledgment  to 
the  sender's  E-Mail  address  upon 
receipt.  Questions  on  electronic  filing, 
should  be  directed  to  Brooks  Carter  at: 
202-501-8145.  E-Mail  address: 
brooks. carter@ferc.fed.us. 

Commenters  should  take  note  that, 
until  the  Conmiission  amends  its  rules 
and  regulations,  the  paper  copy  of  the 
filing  remains  the  official  copy  of  the 
document  submitted.  Therefore,  any 
discrepancies  between  the  paper  filing 
and  the  electronic  filing  or  the  diskette 
will  be  resolved  by  reference  to  the 
paper  filing. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  room  at 
888  First  Street,  NE,  Washington  DC 
20426,  during  regular  business  hours. 
Additionally,  comments  may  be  viewed, 
printed  or  downloaded  remotely  via  the 
Internet  through  FERC's  Homepage 
using  the  RIMS  or  CIPS  link.  RIMS 
contains  all  comments  but  only  those 
comments  submitted  in  electronic 
format  are  available  on  CIPS.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-Mail  to  rimsmaster@ferc.fed.us. 

List  of  Subjects 

18  CFR  Part  270 

Natural  gas.  Price  controls.  Record 
and  recordkeeping  requirements. 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies),  Seds  and  insignia,  Simshine 
Act. 

18  CFR  Part  381 

Natural  gas,  Reporting  and 
recordkeeping  requirements. 


By  direction  of  the  Commission. 
David  P.  Boergers, "" 
Secretary- 
Ill  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part 
270,  Chapter  I,  Title  18  of  the  Code  of 
Federal  Regulations,  as  follows: 

1.  Part  270  is  added  to  read  as  follows: 

PART  270— PROCEDURES 
GOVERNING  WELL  DETERMINATIONS 
FOR  TAX  CREDIT  PURPOSES 

Subpart  A— General  Definitions 

Sec. 

§270.101     General  definitions 

Subpart  B — Determination  by 
Jurisdictional  Agencies 

§  270.201     Applicability 

§270.202    Definition  of  determination 

§  270.203    Determinations  by  jurisdictional 

agencies 
§  270.204    Notice  to  the  Commission 

Subpart  C — Requirements  for  Filing 
with  Jurisdictional  Agencies 

§  270.301     General  requirement 

§  270.302    Occluded  natural  gas  produced 

from  gas  seams. 
§270.303     Natural  gas  produced  from 

Devoian  Shale 
§  270.304     Tight  formation  gas 
§  270.306    Recompletions  in  Devonian  Shale 

wells  in  Michigan. 

Subpart  D— Identification  of  State  and 
Federal  Jurisdictional  Agencies 

§  270.401    Jurisdictional  agency 

Subpart  E — Procedures  for 
Commission  Review  of  Jurisdictional 
Agency  Determination 

§270.501     Publication  of  Notice  from 

Jurisdictional  Agency 
§  2  70 .  502     Commission  review  affinal 

determination 
§  270.503    Protests  to  the  Commission 
§  270.504    Contents  of  protests  to  the 

Commission 
§270.505     Procedure  for  reopening 

determinations 
§  270.506     Confidentiality 

Authority:  15  U.S.C.  717-717w,  3301  et. 
seq.;  42  U.S.C.  7101  et  seq.;  EO  12009,  3  CFR 
1978Comp.,p.  142. 

Subpart  A— General  definitions 

§  270.1 01    General  definitions. 

(a)  NGPA  definitions.  Terms  defined 
in  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  will  have  the  same  meaning  for 
purposes  of  this  subchapter  as  they  have 
under  the  NGPA,  uidess  further  defined 
in  this  subchapter. 

(b)  Subchapter  H  definitions.  For 
purposes  of  this  part: 

(1)  NGPA  means  the  Natural  Gas 
Policy  Act  of  1978. 
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(2)  Surface  location  means  the  point 
on  the  Earth's  surface  from  which 
drilling  of  a  well  is  commenced  except 
that  in  the  case  of  a  well  drilled  in 
permanent  surface  waters,  the  Earth's 
siuface  means  the  mean  elevation  of  the 
surface  of  the  water. 

(3)  Jurisdictional  agency  means  the 
state  or  federal  agency  identified  in 
Subpart  D  of  this  part. 

(4)  Tig^t  formation  gas  means  natiual 
gas  that  a  jiuisdictional  agency  has 
determined  to  be  produced  from  a 

,   designated  tight  formation. 

(5)  Designated  tight  formation  means 
the  portion  of  a  natiual  gas  bearing 
formation  that  was: 

(i)  Designated  as  tight  formation  by 
the  Commission,  pursuant  to  section 
SOloftheNGPA,  or 

(ii)  Determined  to  be  a  tight  formation 
pursuant  to  section  503  of  3ie  NGPA. 

(6)  Occluded  natural  gas  produced 
from  coal  seams  means  naturally 
occxuring  natiual  gas  released  from 
entrapment  from  the  fractiues,  pores 
and  bedding  planes  of  coal  seams. 

(7)  Natural  gas  produced  from 
Devonian  shale  means  natural  gas 
produced  from  fractures,  micropores 
and  bedding  planes  of  shcJes  deposited 
during  the  Paleozoic  Devonian  Period. 

(8)  Shales  deposited  during  the 
Paleozoic  Devonian  Period  can  be 
defined  as  either: 

(i)  The  gross  Devonian  age 
stratigraphic  interval  encountered  by  a 
well  bore,  at  least  95  percent  of  which 
has  a  gamma  ray  index  of  0. 7  or  greater; 
or 

(ii)  One  continuous  interval  within 
the  gross  Devonian  age  stratigraphic 
interval,  encountered  by  a  well  bore,  as 
long  as  at  least  95  percent  of  the 
selected  Devonian  shale  interval  has  a 
gamma  ray  index  of  0.7  or  greater  (but 
if  the  interval  selected  is  more  than  200 
feet  thick,  the  bottom  and  top  100  foot 
portions  must  meet  the  5  percent  test 
independently). 

(9)  Gamma  ray  index  means  when 
measiuing  the  Devonian  age 
stratigraphic  interval,  the  gamma  ray 
index  at  any  point  is  to  be  calculated  by 
dividing  the  gamma  ray  log  value  at  that 
point  by  the  gamma  log  value  at  the 
shale  base  line  established  over  the 
entire  Devonian  age  interval  penetrated 
by  the  well  bore. 

Subparts — Determinations  by 
Jurisdictional  Agencies 

§270.201     Applicability. 

This  part  applies  to  determinations  of 
jurisdictional  agencies  for  tight 
formation  gas,  occluded  natural  gas 
produced  from  coal  seams,  and  natural 
gas  produced  from  Devonian  shale 


which  is  produced  through  a 
recompletion  commenced  after  January 
1, 1993,  in  a  well  the  surface  drilUng  of 
which  began  after  December  31,  1979, 
and  before  January  1,  1993,  where  such 
gas  could  not  have  been  produced  from 
any  completion  location  in  existence  in 
the  well  bore  before  January  1,  1993. 

§  270.202    Definition  of  determination. 

For  purposes  of  this  subpart,  a 
determination  has  been  made  by  a 
jurisdictional  agency  when  such 
determination  is  administratively  final 
before  such  agency. 

§  270.203    Determinations  by  jurisdictional 
agencies. 

A  jurisdictional  agency  must  make 
determinations  to  which  this  part 
apphes  in  accordemce  with  procedures 
applicable  to  it  luider  the  law  of  its 
jurisdiction  for  making'^ch 
determinations  or  for  making 
comparable  determinations. 

§  270.204    Notice  to  ttie  Commission. 

Within  15  days  after  making  a 
determination  tbat  natural  gas  qualifies 
under  this  part,  the  jurisdictional 
agency  must  give  written  notice  of  the 
determination  to  the  Commission.  The 
notice  must  include  the  following: 

(a)  A  list  of  all  participants  in  tbe 
proceeding  as  well  as  any  persons  who 
submitted  or  who  sought  an  opportunity 
to  submit  written  comments  (whether  or 
not  such  persons  participated  in  the 
proceeding); 

(b)  A  statement  indicating  whether 
the  matter  was  opposed  before  the 
jurisdictional  agency; 

(c)  A  copy  of  the  application  together 
with  a  copy  or  description  of  all  other 
materials  upon  which  the  jurisdictional 
agency  relied  in  the  course  of  making 
the  determination,  together  with  any 
information  which  may  be  inconsistent 
with  the  determination. 

(d)  An  explanatory  statement, 
including  appropriate  factual  findings 
and  references,  which  is  sufficient  to 
enable  a  person  examining  the  notice  to 
ascertain  the  basis  for  the  determination 
without  reference  to  information  or  data 
not  contained  in  the  notice. 

Subpart  C — Requirements  for  Filings 
With  Jurisdictional  Agencies 

§270.301    General  requirements. 

(a)  An  application  to  which  this 
subpart  applies  may  be  filed  with  the 
jurisdictional  agency  and  signed  by  any 
person  the  jurisdictional  agency 
designates  as  eligible  to  make  filings 
with  respect  to  the  well  for  which  the 
application  is  made. 

(b)  The  documents  required  by  this 
subpart  are  the  minimum  required  in 


support  of  a  request  for  a  determination. 
The  jurisdictional  agency  may  require 
additional  support  as  it  deems 
appropriate,  and  may  more  specifically 
identify  the  doc\unents  indicated  as  the 
minimum  required. 

(c)  Each  applicant  must  pay  the  fee 
prescribed  in  §381.401  of  this  chapter. 
The  applicant  will  be  billed  annuaily  by 
the  Commission  for  each  jurisdictional 
agency  determination  received  by  the 
Commission.  The  applicant  must  submit 
the  fee,  or  petition  for  waiver  pursuant 
to  §  381.106,  within  30  days  following 
the  billing  date. 

§  270.302    Occluded  natural  gas  produced 
from  coal  seams. 

A  person  seeking  a  determination  that 
natiu-al  gas  is  occluded  natural  gas 
produced  from  coal  seams  must  file  an 
application  with  the  jurisdictional 
agency  which  contains  the  following 
items: 

(a)  FERC  Form  No.  121; 

(b)  All  well  completion  reports. 

(c)  A  radioactivity,  electric  or  other 
log  which  will  define  the  coal  seams. 

(d)  Evidence  to  establish  that  the 
natiu'al  gas  was  produced  from  a  coal 
seam; 

(e)  A  statement  by  the  applicant, 
under  oath,  that 

(1)  The  gas  was  produced  irom  a  coal 
seam  through  a  recompletion 
commenced  after  January  1,  1993,  in  a 
well  the  surface  drilling  of  which  began 
after  December  31,  1979  and  before 
January  1.  1993, 

(2)  Such  gas  could  not  have  been 
produced  from  any  completion  location 
in  existence  in  the  well  bore  before 
January  1,  1993,  and 

(3)  The  applicant  has  no  knowledge  of 
any  information  not  described  in  the 
application  which  is  inconsistent  with 
his  conclusion. 

§  270.303    Natural  gas  produced  from 
Devonian  shale. 

A  person  seeking  a  determination  that 
natiual  gas  is  produced  from  Devonian 
shale  shall  file  an  application  with  the 
jurisdictional  agency  which  contains  the 
following  items: 

(a)  FERC  Form  No.  121; 

(b)  All  well  completion  reports; 

(c)  A  gamma  ray  log  with 
superimposed  indications  of  the  shale 
base  line  and  the  gamma  ray  index  of 
0.7  over  the  Devonian  age  stratigraphic 
section  designated  pursuant  to 

§  270.101(b)(8): 

(d)  A  reference  to  a  standard 
stratigraphic  chart  or  texl  establishing 
that  the  producing  interval  is  a  shale  of 
Devonian  age;  and 

(e)  A  sworn  statement: 

(1)  Calculating  the  percentage  of 
footage  of  the  producing  interval  which 
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is  not  Devonia  a  shale  as  indicated  by  a 
Gamma  ray  im  lex  of  less  than  0.7; 

(2)  Demonstrating  that  the  percentage 
of  potentially  <  lisqualifying  non-shale 
footage  for  the!  stratigraphic  section 
selected  is  eqilal  to  or  less  than  5 
percent  of  the  Devonian  stratigraphic 
age  interval  dc  signated  pursuant  to 
§270.101(b)(7  ; 

(3)  Attesting  that  the  natural  gas  is 
being  produce  d  from  Devonian  Shale, 
through  a  reco  mpletion  commenced 
after  Decembef  31. 1979,  in  a  well  the 
surface  drilling  of  which  began  on  or 
after  January  %  1980  and  before  January 


1, 1993; 

(4)  Such  g 
produced  fro 
in  existence  i: 
January  1, 19 


could  not  have  been 
any  completion  location 
the  well  bore  before 
I,  and 
(5)  The  applicant  has  no  knowledge  of 
any  information  not  described  in  the 
application  wtich  is  inconsistent  with 
his  conclusioT  . 

§270.304    TigM  formation  gas. 

A  person  s©  $king  a  determination  that 
natural  gas  is  l  ight  formation  gas  must 
file  with  the  ji  irisdictional  agency  an 
application  w  lich  contains  the 
following  iten|s: 

(a)FERCFohnNo.  121; 

(b)  All  well  completion  reports; 

(c)  A  map  tl  lat  identifies  the 
geographic  loc  ation  of  the  well  and  the 
geographic  lo<  ation  of  the  post-January 
1, 1993,  recon  pletion's  completion 
location  in  th<  designated  tight 
formation,  along  with  the  geographic 
boundaries  of  such  designated  tight 
formation,  or  i  i  location  plat  identifying 
the  geographi( ;  location  of  the  well  and 
the  post- January  1, 1993  recompletion's 
completion  location  in  the  designated 
tight  formation,  along  with  a  list  of  the 
tract  (or  tracts!  of  land  that  comprise 
such  designate  tight  formation; 

(d)  A  complete  copy  of  the  well  log, 
including  the  log  heading  identifying 
the  designatec  tight  formation 
stratigraphica  ly:  and 

(e)  A  statem  ent  by  the  applicant, 
under  oath,  that: 

(1)  The  natv  ral  gas  is  being  produced 
ft'om  a  design  ited  tight  formation 
through  a  rec(  impletion  commenced 
after  January    ,  1993,  in  a  well  the 
surface  djillir  g  of  which  began  after 
December  31,  1979  and  before  January 
1. 1993, 

(2)  Such  gaii  could  not  have  been 
produced  froi  i  any  completion  location 
in  existence  i:  i  the  well  bore  before 
January  1, 19!  3,  and 

(3)  The  app  icant  has  no  knowledge  of 
any  infc>rmati  m  not  described  in  the 
application  which  is  inconsistent  with 
his  conclusio  i. 


$270,306    Recompletions  in  Devonian 
shate  wells  in  IMichigan. 

A  person  seeking  a  detei;mination  that 
natural  gas  is  being  produced  from  the 
Devonian  Age  Antrim  shale  in  Michigan 
shall  file  an  application  which  contains 
the  following  items: 

(a)FERCFormNo.  121; 

(b)  All  well  completion  reports; 

(c)  A  gamma  ray  log  from  the  closest 
available  well  bore  (producing  or  dry 
hole)  that  is  within  a  one  mile  radius  of 
the  well  for  which  a  determination  is 
sought,  with  superimposed  indications 
of 

(1)  The  shale  base  line  and  the  gamma 
ray  index  of  0.7  over  the  Devonian  age 
stratigraphic  section  penetrated  by  the 
well  bore;  and 

(2)  The  boundary  between  the  Antrim 
shale  and  the  overlying  formation  (Berea 
Sandstone,  Ellsworth,  Bedford,  or 
Sxmbury  shales,  or  their  equivalents); 

(d)  A  location  plat  showing  the  well 
for  which  the  determination  is  sought 
and  the  well  for  which  a  gamma  ray  log 
has  been  filed; 

(e)  A  mud  log  from  the  well  for  which 
the  determination  is  sought,  with  a 
detailed  description  of  samples  taken 
from  10-foot,  or  less,  intervals  through- 
out the  Devonian  age  stratigraphic 
section  penetrated  by  the  well  bore; 

(f)  A  driller's  log,  or  similar  report, 
from  the  well  for  which  the 
determination  is  sought,  indicating  the 
general  characteristics  of  the  strata 
penetrated  and  the  corresponding 
depths  at  which  they  are  encountered 
throughout  the  Devonian  age 
stratigraphic  section  penetrated  by  the 
well  bore; 

(g)  A  reference  to  a  standard 
stratigraphic  chart  or  text  establishing 
that  the  producing  interval  is  a  shale  of 
Devonian  age;  and 

(h)  A  sworn  statement: 

(1)  Calculating  the  percentage  of 
footage  of  the  producing  interval  (or  the 
Antrim  Shale  in  the  event  the  well  is  a 
dry  hole)  in  the  well  for  which  a  gamma 
ray  log  was  submitted  which  is  not 
Devonian  shall  as  indicated  by  a  gamma 
ray  index  of  less  than  0.7; 

(2)  Demonstrating  that  the  percentage 
of  potentially  disqualifying  non-shale 
footage  for  the  Devonian  age 
stratigraphic  section  penetrated  by  the 
well  bore  for  which  the  submitted 
gamma  ray  log  is  equal  to  or  less  than 

5  percent; 

(3)  Attesting  that  the  natural  gas  is 
being  produced  from  the  Devonian  Age 
Antrim  Shale,  through  a  recompletion 
commenced  after  January  1,  1993,  in  a 
well  the  surface  drilling  of  which  began 
after  December  31, 1979  and  before 
January  1, 1993; 


(4)  Such  gas  could  not  have  been 
produced  from  any  completion  location 
in  existence  in  the  well  bore  before 
January  1,  1993,  and 

(5)  Declaring  that  the  applicant  has  no 
knowledge  of  any  information  not 
described  in  the  application  which  is 
inconsistent  with  these  conclusions. 

Subpart  D — Identification  of  State  and 
Federal  Jurisdictional  Agencies 

$270,401    Jurisdictional  agency. 

(a)  Definition.  With  respect  to  a  well 
the  surface  location  of  which  is  on  lands 
within  the  boundaries  of  a  State 
(including  Federal  lands  and  offshore 
State  lands),  "jurisdictional  agency" 
means  the  Federal  or  State  agency 
having  regulatory  jurisdiction  with 
respect  to  the  production  of  natural  gas. 

(b)  The  jurisdictional  agency  for  wells 
located  on  Federal  lands  in  each  state 
are: 

(1)  Alabama — Chief,  Branch  of  Fluid 
and  Solid  Minerals,  Bureau  of  Land 
Management,  Eastern  States  Office 
(972),  350  South  Pickett  Street, 
Alexandria,  VA  22304. 

(2)  Alaska,  Anchorage  District- 
Assistant  District  Manager  for  Mineral 
Resources,  Bureau  of  Land  Management, 
4700  East  72nd  Avenue,  Anchorage,  AK 
99507. 

Alaska,  Fairbanks  District — Assistant 
District  Manager  for  Mineral  Resources, 
Bureau  of  Land  Management,  North  Post 
Fort  Wainwright,  Box  1150,  Fairbanks. 
AK  99707. 

(3)  Arizona,  except  for  the  Navaho 
and  Hopi  Indian  Reservations  "  Deputy 
State  Director  for  Mineral  Resources, 
Bureau  of  Land  Management,  P.O.  Box 
16563,  Phoenix,  AZ  85011. 

Arizona,  Navaho  and  Hopi  Indian 
Reservations  "  District  Manager,  Bureau 
of  Land  Management,  Albuquerque 
Disti-ict  Office  (NGPA),  435  Monfano 
Road,  NE.,  Albuquerque,  NM  87107. 

(4)  Arkansas — Chief,  Branch  of  Fluid 
and  Solid  Minerals,  Bureau  of  Land 
Management,  Eastern  States  Office- 
(972),  350  South  Pickett  Street, 
Alexandria,  VA  22304. 

(5)  California,  except  Naval  Petroleum 
Reserve  No.  1  (Elk  Hills)  and  No.  2 
(Buena  Vista) — Chief,  Branch  of  Fluid 
and  Solid  Minerals,  Biu^au  of  Land  , 
Management,  Division  of  Mineral 
Resources  (C-920),  2800  Cottage  Way, 
Room  E-1827,  Sacramento,  CA  95825. 

(6)  Colorado — Deputy  State  Director 
for  Mineral  Resources,  Bureau  of  Land 
Management,  Colorado  State  Office 
(CO-920),  2850  Youngfield  Street, 
Lakewood,  CO  80215. 

(7)  Florida  and  Georgia — Chief, 
Branch  of  Fluid  and  Solid  Minerals, 
Bureau  of  Land  Management,  Eastern 
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States  Office  (972).  350  South  Pickett 
Street,  Alexandria.  VA  22304. 

(8)  Idaho — Deputy  State  Director  for 
Mineral  Resources,  Bureau  of  Land 
Management,  Idaho  State  Office  (920). 
3380  Americana  Terrace.  Boise,  ID 
83706. 

(9)  Illinois,  Indiana,  and  Iowa — Chief, 
Branch  of  Fluid  and  Solid  Minerals, 
Bureau  of  Land  Management,  Eastern 
States  Office  (972),  350  South  Pickett 
Street,  Alexandria.  VA  22304. 

(10)  Kansas — Deputy  State  Director 
for  Mineral  Resources,  Biu-eau  of  Land 
Management,  Colorado  State  Office 
(CO-920),  2850  Youngfield  Street, 
Lakewood,  CO  80215. 

(11)  Kentucky,  Louisiana,  Maryland, 
Michigan.  Mississippi,  and  Missouri — 
Chief,  Branch  of  Fluid  and  Solid 
Minerals.  Bureau  of  Land  Management, 
Eastern  States  Office  (972),  350  South 
Pickett  Street,  Alexandria.  VA  22304. 

(12)  Montana— Chief,  Branch  of  Fluid 
and  Solid  Minerals,  Biu-eau  of  Land 
Management,  Division  of  Mineral 
Resoiu-ces.  P.O.  Box  36800.  Billings.  MT 
59107. 

(13)  Nebraska— Chief,  Branch  of  Fluid 
and  Solid  Minerals.  Bureau  of  Land 
Management.  Eastern  States  Office 
(972).  350  South  Pickett  Street, 
Alexandria.  VA  22304. 

(14)  Nevada — State  Director.  Bureau 
of  Land  Management,  Nevada 
StateOffice  (NV-920),  300  Booth  Street. 
Reno.  NV  89520. 

(15)  New  Mexico.  Northern  New 
Mexico — District  Manager.  Bureau  of 
Land  Management.  Albuquerque 
District  Office  (NGPA).  435  Montano 
Road.  NE..  Albuquerque.  NM  87107. 

New  Mexico.  Southern  New  Mexico — 
District  Manager.  Bureau  of  Land 
Management.  Roswrtl  District  Office 
(NGPA).  P.O.  Box  1397.  Roswell.  NM 
88201. 

(16)  New  York  and  North  Carolina- 
Chief.  Branch  of  Fluid  and  Solid 
Minerals.  Biueau  of  Land  Management. 
Eastern  States  Office  (972).  350  South 
Pickett  Street.  Alexandria.  VA  22304. 

(17)  North  Dakota— Chief.  Branch  of 
Fluid  Minerals.  Bureau  of  Land 
Management  Division  of  Mineral 
Resources,  P.O.  Box  36800.  Billings.  MT 
59107. 

(18)  Ohio— Chief.  Branch  of  Fluid  and 
Solid  Minerals.  Bureau  of  Land 
Management.  Eastern  States  Office 
(972).  350  South  Pickett  Street. 
Alexandria.  VA  22304. 

(19)  Oklahoma,  except  the  Osage 
Reservation — District  Manager.  Bureau 
of  Land  Management.  Tulsa  District 
Office  (NGPA).  6136  East  32nd  Place. 
Tulsa,  OK  74135. 

Oklahoma,  the  Osage  Reservation 
only — Superintendent,  Osage  Indian 


Agency,  Biu-eau  of  Indian  Affairs.  U.  S. 
Department  of  th^Interior,  Pawhuska. 
OK  74056. 

(20)  Oregon — Deputy  State  Director 
for  Mineral  Resources,  Bureau  of  Land 
Management,  Oregon  State  Office.  P.O. 
Box  2965  Portland.  OR  97208. 

(21)  Pennsylvania  and  South 
Carolina — Chief.  Branch  of  Fluid  and 
Solid  Minerals,  Bureau  of  Land 
Management.  Eastern  States  Office 
(972).  350  South  Pickett  Street, 
Alexandria,  VA  22304. 

(22)  South  Dakota— Chief,  Branch  of 
Fluid  Minerals,  Bureau  of  Land 
Management,  Division  of  Mineral 
Resoim:es,  P.O.  Box  36800  Billings,  MT 
59107. 

(23)  Tennessee — Chief,  Branch  of 
Fluid  and  Solid  Minerals,  Bureau  of 
Land  Management,  Eastern  States  Office 
(972),  350  South  Pickett  Street, 
Alexandria.  VA  22304. 

(24)  Texas,  east  of  the  100th 
Meridian — District  Manager,  Bureau  of 
Land  Management,  Tulsa  District  Office 
(NGPA).  6136  East  32nd  Place.  Tulsa. 
OK  74135. 

Texas,  west  of  the  100th  Meridian — 
District  Manager.  Bureau  of  Land 
Management.  Roswell  District  Office 
(NGPA).  P.O.  Box  1397.  Roswell,  NM 
88201. 

(25)  Utah,  except  for  the  Navajo  and 
Hopi  Indian  Reservations — Chief, 
Branch  of  Fluid  Minerals.  Bureau  of 
Land  Management.  Utah  State  Office 
(U-922).  324  South  State  Street.  Suite 
301.  Salt  Lake  City.  UT  84111. 

Utah,  the  Navajo  and  Hopi  Indian 
Reservations  only — District  Manager. 
Bureau  of  Land  Management. 
Albuquerque  District  Office  (NGPA), 
435  Montano  Road,  NE.,  Albuquerque, 
NM  87107. 

(26)  Virginia— Chief.  Branch  of  Fluid 
and  Solid  Minerals.  Bureau  of  Land 
Management.  Eastern  States  Office 
(972),  350  South  Pickett  Street. 
Alexandria.  VA  22304. 

(27)  Washington— Deputy  State 
Director  for  Mineral  Resources,  Bureau 
of  Land  Management,  Oregon  State 
Office,  P.O.  Box  2965,  Portland.  OR 
97208. 

(28)  West  Virginia— Chief.  Branch  of 
Fluid  and  Solid  Minerals,  Bureau  of 
Land  Management.  Eastern  States  Office 
(972).  350  South  Pickett  Street. 
Alexandria.  VA  22304. 

(29)  Wyoming,  excluding  Naval 
Petroleum  Reserve  No.  3  (Teapot 
Dome) — Casper  District  *   *   *  District 
Manager,  Bureau  of  Land  Management, 
1701  East  E  Street,  Casper,  WY  82601. 

Rawlins  District  *   *   *  District 
Manager.  Bureau  of  Land  Management. 
P.O.  Box  670.  Rawlins.  WY  82301. 


Rock  Springs  District  *  *   *  District 
Manager,  Bureau  of  Land  Management. 
P.O.  Box  1869,  Rock  Springs,  WY 
82902. 

Worland  District  *   *   *  District 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  119.  Worland.  WY  82401. 

(c)  The  jurisdictional  agency  for  wells 
located  on  Other  lands  in  each  state  are: 

(1)  Alabama— State  Oil  and  Gas 
Board,  P.O.  Box  O.  Tuscaloosa,  AL 
35486-9780. 

(2)  Alaska— Departm«nt  of  Natural 
Resources,  Oil  &  Gas  Division,  550  West 
7th  Avenue,  Anchorage,  AK  99501. 

(3)  Arizona — Oil  and  Gas 
Conservation  Commission,  416  West 
Congress  Street,  Suite  100,  Tucson,  AZ 
85701 

(4)  Arkansas — Oil  &  Gas  Commission. 
P.O.  Box  1472,  El  Dorado,  AR  71730- 
1472. 

(5)  California — Department  of 
Conservation,  Division  of  Oil  &  Gas,  801 
K  Street,  MS24-01,  Sacramento,  CA 
95814. 

(6)  Colorado — Oil  &  Gas  Conservation 
Commission,  Chancery  Building  1120 
Lincoln.  #801,  Denver,  CO  80203. 

(7)  Florida — Administrator  Oil  and 
Gas,  Bureau  of  Geology,  Department  of 
Natiu-al  Resources,  903  West  Tennessee 
Street,  Tallahassee,  FL  32304. 

(8)  Georgia — Department  of  Natxu-al 
Resources,  Geologic  &  Water  Resources 
Division,  19  Martin  Luther  King  Drive. 
SW.,  Atlanta,  GA  30334. 

(9)  Idaho— Idaho  Public  Utilities 
Commission,  Statehouse  Mail,  Boise,  ID 
83720. 

(10)  Illinois — Department  of  Natural 
Resoiures,  Office  of  Oil  &  Gas  Division, 
524  South  2nd  Street,  Springfield.  IL 
62701. 

(11)  Indiana — Department  of  Natural 
Resources.  Oil  &  Gas  Division.  402  West 
Washington  Street.  Room  256. 
Indianapolis.  IN  46204. 

(12)  Kansas — Kansas  Corporation 
Commission.  1500  SW  Arrowhead 
Road.  Topeka.  KS  66604 

(13)  Kentucky  Natiu^  Resources 
Department,  663  Teton  Trail,  Frankfort. 
KY  40601. 

(14)  Louisiana — Department  of 
Natural  Resources  Conservation,  P.O. 
Box  94275.  Baton  Rouge,  LA  70804. 

(15)  Maryland— Department  of 
Natural  Resources,  Tawes  State  Office 
Building.  Armapolis,  MD  21404. 

(16)  Michigan — Department  of  Natural 
Resources,  Box  30028,  Lansing  MI 
48909. 

(17)  Mississippi — State  Oil  &  Gas 
Board.  500  Graymont  Avenue,  Suite  E, 
Jackson.  MS  39202. 

(18)  Missouri — Department  of  Natural 
Resources  Geology  and  Survey  Division. 
P.O.  Box  250.  Ill  Fairgrounds  Road, 
Rolla.  MO  65402. 
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(19)  Montai  a — Department  of  Natural 
Resources  an(  Oil  and  Gas  Conservation 
Division,  2531  i  St.  John's  Avenue. 
Billings.  MT  !  9102. 

(20)  Nebras  ta— Oil  &  Gas 
Conservation  [Commission,  Box  399, 
Sidney,  NE  6M62. 

(21)  Nevads  — Department  of 
Conservation  ind  Natural  Resources. 
Division  of  M  neral  Resoiu-ces.  Capitol 
Complex.  201  S.  Fall  Street.  Carson  City. 
NV  89710. 

(22)  New  M  Bxico — Department  of 
Energy  and  N'  inerals  and  Natural 
Resources.  Oi  Conservation  Division. 
2040  S.  Pacheco  Street.  Sante  Fe.  NM 
87505. 

(23)  New  York— Department  of 
Environmenti  1  Conservation,  Division 
of  Mineral  Resources,  50  Wolf  Road, 
Albany.  NY  1 2233. 

(24)  North  (Carolina — Department  of 
Natural  Resoi  rces  and  Community 
Development  512  North  Salisbury 
Street.  Raleigk,NC  27611. 

(25)  North  :  )akota— Industrial 
Commission,  State  Capitol,  600  East 
Boulevard  A\enue,  Department  405, 
Bismarck,  NT  58505. 

(26)  Ohio—  Department  of  Natural 
Resources,  Didsion  of  Oil  and  Gas,  1930 
Belcher  Drive,  Building  D-3,  Columbus, 
OH  43224. 

(27)  Oklahc  ma — Corporation 
Commission.  Oil  &  Gas  Conservation 
Division,  F.O  Box  52000.  Oklahoma 
City,  OK  73112-2000. 

(28)  Oregor  — Department  of  Geology 
&  Mineral  Inc  ustries,  800  N.E.  Oregon 
Street,  #28  Fc  rtland.  OR  97232. 

(29)  Penns]  Ivania — Department  of 
Conservation  and  Natural  Resources, 
P.O.  Box  876  '.  Harrisburg,  PA  17105- 
8767. 

(30)  South  Carolina — South  Carolina 
Public  Servic?  Commission,  P.O. 
Drawer  1164!  ,  Columbia,  SC  29211. 

(31)  South  Dakota — Department  of 
Environment  and  Natxiral  Resources, 
Foss  Buildinj ,  523  East  Capitol  Avenue, 
Pierre,  SD  57  501. 

(32)  Tenne  isee — Office  of 
Conservation  Division  of  Geology,  401 
Church  Stree:,  Nashville,  TN  37243. 

(33)  Texas-  -Railroad  Commission  Oil 
and  Gas  Divii  ion.  P.O.  Box  12967. 
Austin.  TX  71711. 

(34)  Utah—  Department  of  Natrual 
Resources,  D  vision  of  Oil,  Gas  and 
Mining,  P.O.  Box  145801  West  North 
Temple,  Suit  ?  1210,  Salt  Lake  City.  UT 
84114-5801. 

(35)  Virgin  a — Department  of  Mines. 
Minerals  &  E  lergy.  Division  of  Mines 
and  Quarries  Oil  &  Gas  Section,  P.O. 
Box  1416,  Al  ingdon.  VA  24210. 

(36)  Washi  igton — Department  of 
Natural  Reso  irces.  Geology  and  Earth 
Resources  Dit^ision.  P.O.  Box  47001. 
Olympia.  WA  98504. 


(37)  West  Virginia — Commerce 
Bvueau.  Geological  and  Economic 
Survey.  Oil  and  Gas  Section.  P.O.  Box 
879,  Morgantown,  WV  26507. 

(d)  Federal  lands.  For  purposes  of  this 
section,  "Federal  lands"  means 

(1)  All  lands  leased  under: 

(i)  The  Mineral  Lands  Leasing  Act,  as 
amended,  30  U.S.C.  181  et  seq.;  and 

(ii)  The  Mineral  Leasing  Act  for 
Acquired  Lands,  as  amended,  30  U.S.C. 
351  et  seq.;  and 

(2)  All  Indian  lands  which  are  under 
the  supervision  of  the  United  States 
Geological  Siu^ey  or  any  successor 
federal  agency  (30  CFR  Part  221);  and 

(3)  All  Indian  lands  which  are  under 
the  supervision  of  the  Osage  Indian 
Agency.  Bureau  of  Indian  Affairs,  U.S. 
Department  of  the  Interior. 

(e)  Divided-interest  leases.  Unless  an 
agreement  under  this  paragraph 
provides  otherwise,  where  a  well  is 
located  on  a  divided-interest  lease 
involving  Federal  (or  Indian)  and 
private  (or  State)  ownership: 

(1)  The  Federal  jurisdictional  agency 
will  make  the  determination  where  the 
majority  lease  interest  is  Federal  (or 
Indian); 

(2)  The  State  jurisdictional  agency 
will  make  the  determination  where  the 
majority  lease  interest  is  private  (or 
State);  and 

(3)  The  State  jurisdictional  agency 
will  make  the  determination  where  the 
lease  is  divided  equally. 

(f)  Drilling  units.  Unless  an  agreement 
under  paragraph  (e)  of  this  section 
provides  otherwise,  where  a  drilling 
unit  is  drained  by  two  or  more  wells, 
the  Federal  jurisdictional  agency  will 
make  the  determination  if  the 
completion  location  of  the  well  in 
question  is  located  on  a  Federal  (or 
Indian)  lease,  and  the  State 
jurisdictional  agency  will  make  the 
determination  if  the  completion  location 
of  the  well  in  question  is  located  on  a 
private  (or  State)  lease. 

(g)  Agreements.  If  a  jurisdictional 
agency  that  has  jurisdiction  over  Federal 
lands  enters  into  an  agreement  with  a 
jurisdictional  agency  that  has 
jurisdiction  over  State  lands  that  either 
authorizes  the  State  jurisdictional 
agency  to  make  determinations  for  wells 
located  on  Federal  lands  or  the  Federal 
agency  to  make  determinations  for  wells 
located  on  State  lands,  such  agreement 
shall  be  filed  with  the  Commission. 
Upon  the  filing  of  such  an  agreement, 
the  agency  so  authorized  will  be 
considered  to  be  the  jurisdictional 
agency  for  wells  on  the  lands  subject  to 
the  agreement. 


Subpart  E— Procedures  for 
Commission  Review  of  Jurisdictional 
Agency  Determinations 

§  270.501     Publication  of  notice  from 
jurisdictional  agency. 

(a)  Upon  receipt  of  notice  of 
determination  by  a  jurisdictional  agency 
under  §  270.204.  the  Commission  will 
send  an  acknowledgment  to  the 
applicant  and  will  post 
acknowledgment  in  the  Commission's 
Public  Reference  Room  and  on  the 
Commission's  web  site.  Another  source 
of  the  information  is  the  Commission's 
copy  contractor,  RVJ  International,  Inc. 
RVJ  International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  NE,  Washington,  DC  20426. 

(b)  The  acknowledgment  will  contain 
the  following: 

(1)  The  date  on  which  the 
jurisdictional  agency  notice  was 
received; 

(2)  Certain  information  contained  in 
FERC  Form  No.  121; 

(3)  A  statement  that  the  application 
and  a  copy  or  description  of  other 
materials  in  the  record  on  which  such 
determination  was  made  is  available  for 
inspection,  except  to  the  extent  the 
material  is  treated  as  confidential  under 
§  270.506.  at  the  offices  of  the 
Commission;  and 

(4)  A  statement  that  persons  objecting 
to  the  final  determination  may,  in 
accordance  with  this  subpart,  file  a 
protest  with  the  Commission  within  20 
days  after  the  date  that  notice  of  receipt 
of  a  determination  is  issued  by  the 
Commission  piusuant  to  this  section. 

§  270.502    Commission  review  of  final 
determinations. 

(a)  Review  by  Commission.  Except  as 
,  provided  in  paragraphs  (b),  (c)  and  (d) 
of  this  section,  a  determination 
submitted  to  the  Commission  by  a 
jurisdictional  agency  will  become  final 
45  days  after  the  date  on  which  the 
Commission  received  notice  of  the 
determination,  unless  within  the  45  day 
period,  the  Commission: 

(1)  Makes  a  preliminary  finding  that: 
(i)  The  determination  is  not  supported 

by  substantial  evidence  in  the  record  on 
which  the  determination  was  made;  or 

(ii)  The  determination  is  not 
consistent  with  information  which  is 
contained  in  the  public  records  of  the 
Commission  and  which  was  not  part  of 
the  record  on  which  the  jurisdictional 
agency  made  the  determination,  and 

(2)  Issues  written  notice  of  such 
preliminary  finding,  including  the 
reasons  for  the  preliminary  finding. 
Copies  of  the  written  notice  will  be  sent 
to  the  jurisdictional  agency  which  made 
the  determination,  to  the  persons 
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identified  in  the  notice  under  §  270.204 
of  such  determination,  and  to  any 
persons  who  have  filed  a  protest. 

(b)  Incomplete  notice. 
Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  the  45-day 
period  for  Commission  review  of  a 
determination  will  not  begin  if: 

(1)  The  notice  forwarded  to  the 
Commission  pursuant  to  §  270.204  does 
not  contain  all  the  material  specified 
therein;  and 

(2)  The  Conunission  notifies  the 
jurisdictional  agency,  within  45  days 
after  the  date  on  which  the  Conunission 
receives  notice  of  the  determination, 
that  the  notice  is  incomplete. 

(c)  Withdrawal  of  notice.  (1)  The 
jurisdictional  agency  may  withdraw  a 
notice  of  determination  by  giving  notice 
as  specified  in  paragraph  (c)(2)  of  this 
section  at  any  time  prior  to  the  issuance 
of  a  final  order  with  respect  to  such 
determination  imder  paragraphs  (g)(1) 
and  (g)(2)  of  this  section,  or  at  any  time 
prior  to  the  date  such  determination 
becomes  final  under  paragraphs  (a)  or 
(g)(4)  of  this  section.  Such  notice  must 
include  the  jurisdictional  agency's 
reasons  for  die  withdrawal. 

(2)  Withdrawal  of  a  notice  of 
determination  will  take  effect  at  such 
time  as  the  jurisdictional  agency  has 
notified  the  Commission,  and  the 
parties  to  the  proceeding  before  the 
agency,  of  such  vdthdrawal. 

(3)  Withdrawal  of  a  notice  of 
determination  shall  nullify  such  notice 
of  determination. 

(d)  Withdmwal  of  application.  (1)  An 
applicant  may  withdraw  an  application 
for  a  determination  which  is  before  the 
Commission  by  giving  notice  as 
specified  in  paragraph  (d)(2)  of  this 
section  at  any  time  prior  to  the  issuance 
of  a  final  order  with  respect  to  such 
determination  under  paragraphs  (g)(1) 
and  {g)(2)  of  this  section,  or  at  any  time 
prior  to  the  date  such  determination 
becomes  final  under  paragraphs  (a)  or 
(g)(4)  of  this  section. 

(2)  Withdrawal  of  an  application  will 
take  effect  at  such  time  as  the  applicant 
has  notified  the  Commission  and  the 
jurisdictional  agency. 

(3)  Withdrawal  of  an  application  will 
nidlify  such  application  and  the  notice 
of  determination  on  such  application. 

(e)  Public  notice.  The  Commission 
will  publish  notice  of  the  preliminary 
finding  in  the  Federal  Register  and  will 
post  the  notice  in  its  Public  Reference 
Room.  The  notice  will  set  forth  the 
reasons  for  the  preliminary  finding. 

(f)  Procedures  following  notice  of 
preliminary  finding.  Any  state  or  federal 
agency  or  any  person  may  submit, 
within  30  days  after  issuance  of  the 
preliminary  finding,  written  comments, 


and  request  an  informal  conference  with 
the  Commission  staff.  Any  jurisdictional 
agency,  any  state  agency  and  any  person 
receiving  notice  under  paragraph  (a)(2) 
of  this  Section  may  request  an  informal 
conference  with  the  Commission  staff. 
All  timely  requests  for  conferences  will 
be  granted.  Notice  of,  and  permission  to 
attend,  such  conferences  will  be  given 
to  persons  identified  in  paragraph  (a)(2) 
of  this  section  and  to  state  or  federal 
agencies  or  persons  who  submitted 
comments  under  this  paragraph. 

(g)  Final  orders.  (1)  In  any  case  in 
which  a  protest  was  filed  with  the 
Commission  pursuant  to  this  subpart 
and  a  preliminary  finding  was  issued, 
the  Conunission  will  issue  a  final  order 
within  120  days  after  issuance  of  the 
preliminary  finding. 

(2)  In  any  case  in  which  no  protest 
was  filed  with  the  Commission  pursuant 
to  this  subpart,  and  a  preliminary 
finding  was  issued,  the  Commission 
may  issue  a  final  order  within  120  days 
after  issuance  of  the  preliminary 
finding. 

(3)  A  final  order  issued  under 
paragraphs  (g)(1)  or  (g)(2)  will  either 
affirm,  reverse,  or  remand  the 
determination  of  the  jurisdictional 
agency.  Such  order  will  state  the 
specific  basis  for  the  Commission's 
action.  Notice  of  the  issuance  of  such 
order  will  be  given  to  the  jiuisdictional 
agency,  to  participants  in  the 
proceeding  before  the  jurisdictional 
agency,  and  to  participants  in  the 
proceeding  before  the  Commission 
under  paragraph  (d)  of  this  section  and 
under  §270.503. 

(4)  In  the  event  that  the  Commission 
fails  to  issue  a  final  order  within  120 
days  after  issuance  of  the  preliminary 
finding,  the  determination  of  the 
jurisdictional  agency  shall  become  final. 

§  270.503    Protests  to  ttte  Commission. 

(a)  Who  may  file.  Any  person  may  file 
a  protest  with  the  Conunission  vdth 
respect  to  a  determination  of  a 
jurisdictional  agency  within  20  days 
after  the  date  that  notice  of  receipt  of  a 
determination  is  issued  by  the 
Commission  pm-suant  to  §  270.204. 

(b)  Grounds.  Protests  may  be  based 
only  on  the  grounds  that  the  final 
determination  is: 

(1)  Not  supported  by  substantial 
evidence; 

(2)  Not  consistent  v^rith  information 
which  is  contained  in  the  public  records 
of  the  Commission  and  which  was  not 
part  of  the  record  on  which  the 
determination  was  made; 

(3)  Not  consistent  with  information 
submitted  with  the  protests  for 
inclusion  in  the  public  records  of  the 
Commission,  which  information  was 


not  part  of  the  record  on  which  the 
determination  was  made:  or 

(4)  Not  based  on  an  application  which 
complied  with  the  filing  requirements 
set  forth  in  this  subpart. 

§  270.504    Contents  of  protests  to  the 
Commission. 

Each  protest  must  include: 

(a)  An  identification  of  the 
determination  protested; 

(b)  The  name  and  address  of  the 
person  filing  the  protest; 

(c)  A  statement  of  whether  or  not  the 
person  filing  the  protest  participated  in 
the  proceeding  before  the  jurisdictional 
agency,  and  if  not,  the  reason  for  the 
nonparticipation; 

(a)  A  statement  of  the  effect  the 
determination  will  have  on  the 
protestor; 

(e)  A  statement  of  the  precise  grounds 
under  §  270.503(f)  for  the  protest,  and 
all  supporting  documents  or  references 
to  any  information  relied  on  which  is  in 
the  record  on  which  the  determination 
is  based  or  is  in  or  to  be  inserted  in  the 
public  files  of  the  Commission;  and 

(f)  A  statement  that  the  protestor  has 
served,  in  accordance  with  §  385.2010  of 
this  chapter,  a  copy  of  the  protest 
together  with  all  supporting  documents 
on  the  jurisdictional  agency  and  all 
persons  listed  in  the  notice  of 
determination  filed  pursuant  to 
§270.204. 

§  270.505    Procedure  for  reopening 
determinations. 

(a)  Grounds.  At  any  time  subsequent 
to  the  time  a  determination  becomes 
final  piu-suant  to  this  subpart,  the 
Commission,  on  its  own  motion,  or  in 
response  to  a  petition  filed  by  any 
person  aggrieved  or  adversely  affected 
by  the  determination,  may  reopen  the 
determination  if  it  appears  that: 

(1)  In  making  the  determination,  the 
Conunission  or  the  jurisdictional  agency 
relied  on  any  untrue  statement  of 
material  fact;  or 

(2)  There  was  omitted  a  statement  of 
material  fact  necessary  in  order  to  make 
the  statements  made  not  misleading,  in 
light  of  the  circumstances  imder  which 
they  were  made  to  the  jurisdictional 
agency  or  the  Commission. 

(b)  Contents  of  petition.  A  petition  to 
reopen  the  determination  proceedings 
must  contain  the  following  information, 
under  oath: 

(1)  The  name  and  address  of  the 
person  filing  the  petition; 

(2)  The  interest  of  the  petitioner  in  the 
outcome  of  the  determination 
proceeding; 

(3)  The  statement  of  material  fact  that 
is  alleged  to  be  untrue  or  omitted; 

(4)  A  statement  explaining  why  the 
outcome  of  the  determination 
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\nl 


that 


such  information  available  to  the  public 
or  to  particular  parties,  subject  to 
conditions  (including  a  protective  order) 
as  the  Commission  may  prescribe. 
Before  making  any  information  public 
under  this  paragraph,  the  Commission 
will  provide  at  least  5  days  notice  to  the 
person  who  submitted  the  information. 

PART  37&-THE  COMMISSION 

3.  The  authority  citation  for  part  375 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717W,  3301-3432;  16  U.S.C.  791-825r,   . 
2601-2645;  42  U.S.C.  7101-7352. 

4.  §  375.307  paragraph  (p)  is  added  to 
read  as  follows: 

§  375.307    Delegation  to  the  Director  of  the 
Office  of  IMarkets.  Tariffs,  and  Rates 

***** 

(p)  Take  the  following  actions  under 
the  Natural  Gas  Policy  Act  of  1978: 

(1)  Notify  jurisdictional  agencies 
within  45  days  after  the  date  on  which 
the  Commission  receives  notice  of  a 
determination  pursuant  to  §  270.502(b) 
of  this  chapter  that  the  notice  is 
incomplete  imder  §  270.204  of  this 
chapter. 

(2)  Issue  preliminary  findings  under 
§  270.502(a)(1)  of  this  chapter. 

PART  381— FEES 

Subpart  D — Fees  Applicable  to  the 
Natural  Gas  Policy  Act  of  1978 

5.  The  authority  citation  for  part  381 
will  continue  to  read  as  follows: 

Authority:  15  U.S.C.  71 7-71 7W;  16  U.S.C. 
791-828C,  2601-2645;  31  U.S.C.  9701;  42 
U.S.C.  7101-7352;  49  U.S.C.  60502;  49  App. 
U.S.C.  1-85. 

6.  Section  381.401  is  added  to  read  as 
follows: 

§  381 .401     Review  of  jurisdictional  agency 
determinations 

The  fee  established  for  review  of  a 
jurisdictional  agency  determination  is 
$115.  The  fee  must  be  submitted  in 
accordance  with  subpart  A  of  this  part 
and  §  270.301(c)  of  this  chapter. 

Note:    The  following  form  will  not  appear 
in  the  Code  of  Federal  Regulations. 

Attachment — Federal  Energy 
Regulatory  Commission  Form  No.  121 
Application  for  Well  Category 
Determination 

1.0    API  well  number  for  this  well  (14  digits 
maximum.  If  no  API  number  assigned, 
leave  blank.): - - 


2.0    Section  107  determination  being  sought 

(check  one)  is  for  gas  produced  from: 
(1)  coal  seams; 


(2)  Devonian  shale;  or 

(3)  a  designated  tight  formation. 

3.0     Spud  date  of  this  well: 

/ / (month/day/year) 

4.0    Recompletion  commenced: / / 

(moftth/day/year) 

5.0    Measured  depth  of  recompletion:  from 

(top  and  base,  in  feet) 

6.0    Applicant's  name,  address  and  zip  code: 

Name* 

Street*    . 

City*  

State   : 

Zip  Code   

7.0    Name  and  identification  number  of  this 
well,  name  of  reservoir  into  which  well 
has  been  recompleted,  and  location  of 
this  well: 
Well*  . 


Reservoir* 
Field*     _ 
County* 
State*     _ 
8.0 


If  applying  for  determination  on  a 
recompletion  into  a  designated  tight 
formation,  provide  designated  tight 
formation's  name  and  corresponding 
FERC  Designation: 

Formation*   

FERC 

Designation*     

9.0    Person  responsible  for  this  application: 

Name*    

Title* 


Signature 
Phone  No. 


•Signifies  that  line  entry  may  contain  up  to 

35  letters  and/or  numbers. 

[FR  Doc.  00-2367  Filed  2-7-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  12  and  113 

RIN  1515-AC43 

Amended  Bond  Procedures  for 
Articles  Subject  to  Exclusion  Orders 
Issued  by  the  U.S.  International  Trade 
Commission 

agency:  U.S.  Customs  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  docimient  proposes  to 
amend  the  Customs  Regulations  to 
reflect  the  statutory  provisions  regarding 
bond  procedures  for  the  entry  of  articles 
subject  to  exclusion  orders  issued  by  the 
U.S.  International  Trade  Commission 
("Commission").  This  document  also 
proposes  to  include  the  text  of  a  new 
special  importation  and  entry  bond  in 
the  Customs  Regulations.  These 
proposed  changes  reflect  the  terms  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  by  section  321  of  the  Uruguay 
Round  Agreements  Act.  As  amended. 
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section  337  requires  that  the  bond 
prescribed  by  Uie  Secretary  of  the 
Treasury  must  be  in  an  amount 
determined  by  the  Commission  to  be 
sufficient  to  protect  the  complainant 
from  any  injury  and  that  if  the 
Commission  later  determines  that  the 
respondent  has  violated  the  provisions 
of  section  337,  the  bond  may  be 
forfeited  to  the  complainant. 

DATES:  Comments  must  be  received  on 
or  before  April  10,  2000. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate),  regarding  both 
the  substantive  aspects  of  this  proposal 
as  well  as  the  clarity  of  the  proposed 
rule  and  how  it  may  be  made  easier  to 
understand,  may  be  submitted  to  and 
inspected  at  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  NW,  3rd  Floor,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Vereb,  Entry  Procedures  and  Carriers 
Branch,  (202)  927-1327. 

SUPPLEMENTARY  INFORMATION: 

Background 

U.S.  International  Trade  Commission 
Investigations  Under  Section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337) 

Under  section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337).  the  Commission 
has  the  authority  to  conduct 
investigations  into  certain  alleged  unfair 
practices  in  import  trade.  Most 
complaints  filed  under  this  provision 
involve  allegations  of  patent 
infringement,  trademark  infringement, 
or  misappropriation  of  trade  secrets. 
The  Commission  may  determine  that 
section  337  has  been  violated  or,  during 
the  course  of  an  investigation,  that  there 
is  reason  to  believe  that  section  337  has 
been  violated. 

Exclusion  From  Entry  Into  the  U.S.  of 
Articles  that  are  the  Subject  of  an  Unfair 
Trade  Practice  Determination 

If  the  Commission  finds  a  violation,  or 
reason  to  believe  there  is  a  violation,  of 
section  337,  it  may  direct  the  Secretary 
of  the  Treasury  to  exclude  the  subject 
articles  fi'om  entry  into  the  U.S. 

Entry  Under  Bond  of  Excluded  Articles 

During  the  period  the  Commission'  s 
exclusion  order  remains  in  effect,  and 
prior  to  the  date  that  the  Commission's 
determination  of  a  violation  of  section 
337  becomes  final,  articles  otherwise 
excluded  may  be  entered  under  a  single 
entry  bond  prescribed  by  the  Secretary 
of  the  Treasury. 


Statutory  Amendments  to  Sections 
337(e)(1)  and  (j)(3)  Require 
Amendments  to  the  Customs 
Regulations 

Certain  statutory  changes  to  section 
337  of  the  Tariff  Act  of  1930  were 
enacted  pursuant  to  the  Uruguay  Round 
Agreements  Act  (URAA),  Pub.  L.  103- 
465,  108  Stat.  4809  (December  8,  1994). 
Paragraphs  (e)(1)  and  (j)(3)  of  section 
337,  as  respectively  amended  by 
sections  321(a)(3)  and  (6)  of  the  URAA, 
provide  that  articles  subject  to  a 
Commission  exclusion  order  may  be 
entered  under  bond  prescribed  by  the 
Secretary  of  the  Treasury  in  an  amount 
determined  by  the  Commission  to  be 
sufficient  to  protect  the  complainant 
from  any  injury  and  that  if  the 
Commission  later  determines  that  the 
respondent  has  violated  the  provisions 
of  section  337,  the  bond  may  be 
forfeited  to  the  complainant. 

Customs  has  determined  that  the 
amendments  to  section  337  effected  by 
section  321  of  the  URAA,  as  described 
above,  require  changes  to  the  Customs 
Regulations.  It  is  Customs  view  that 
these  amendments  also  warrant 
inclusion  of  the  text  of  a  special  bond 
that  indemnifies  a  complainant 
pursuant  to  the  terms  of  section  337,  as 
amended. 

Present  Regulatory  Provisions 

Section  12.39  of  the  Customs 
Regulations  (19  CFR  12.39)  sets  forth 
provisions  regarding  imported  articles 
involving  unfair  methods  of  competition 
or  trade  practices.  Section  12.39(b)(1) 
identifies  the  manner  by  which  such 
articles  may  be  excluded  from  entry  into 
the  United  States.  Section  12.39(b)(2) 
provides  that  such  excluded  articles 
may  be  entitled  to  entry  under  a  single 
entry  bond  in  an  amount  determined  by 
the  Commission. 

Section  113.62  of  the  Customs 
Regulations  (19  CFR  113.62)  sets  forth 
basic  importation  and  entry  bond 
conditions.  Section  113.62(1)  identifies 
the  consequence  of  default  on  certain 
agreements  by  which  merchandise  is 
released  conditionally  fi-om  Customs 
custody.  Section  113.62(I)(1)  provides, 
in  pertinent  part,  that  if  a  principal 
defaults  on  an  agreement  involving 
merchandise  subject  to  an  exclusion 
order  of  the  Commission  under  19 
U.^.C.  1337  which  has  been  released 
before  such  order  becomes  final,  the 
obligors  agree  to  pay  the  amount 
specified  in  the  order  for  failure  to 
redeliver  such  merchandise. 

Explanation  of  Amendments 

The  specific  regulatory  amendments 
proposed  in  this  document  are 
explained  in  more  detail  below. 


Section  12.39 

As  mentioned  previously, 
§  12. 39(b)(2)  provides  that  during  the 
period  the  Commission's  exclusion 
order  remains  in  effect,  excluded 
articles  may  be  entered  under  a  single 
entry  bond  in  an  amount  determined  by 
the  Commission.  This  document 
proposes  to  amend  §  12.39(b)(2)  to 
provide  that  the  bond  must  be  in  an 
amount  determined  by  the  Commission 
to  be  sufficient  to  protect  the 
complainant  from  any  injury  and,  if  the 
Commission  later  determines  that  the 
respondent  has  violated  the  provisions 
of  section  337,  the  bond  may  be 
forfeited  to  the  complainant.  These 
proposed  changes  reflect  the 
amendments  to  sections  337(e)(1)  and 
(i)(3)  of  the  Tariff  Act  of  1930  enacted 
pursuant  to  sections  321(a)(3)  and  (6)  of 
the  URAA.  The  statutory  amendments 
were  enacted  to  bring  Commission 
practice  with  respect  to  bonding 
requirements  into  closer  conformity 
with  district  court  practice.  ] 

It  is  further  proposed  that 
§  12.39(b)(2)  be  amended  by  deleting 
reference  to  Customs  Form  (CF)  301  and. 
to  the  bond  conditions  set  forth  in 
§  113.62.  The  deletion  of  these  terms 
reflects  the  fact  that  a  CF  301  and 
§  113.62  pertain  to  basic  importation 
and  entry  bonds.  The  single  entry  bond 
contemplated  by  §  12.39(b)(2),  as 
amended,  is  a  special  importation  and 
entry  bond,  not  under  cover  of  basic 
importation  and  entry  bonds  because 
the  bond  does  not  inure  to  the  Treasury, 
but  rather  to  the  complainant,  in  the 
event  of  forfeiture. 

It  is  proposed  to  add  two  new 
paragraphs  to  §  12.39(b)(2)  which  set 
forth  the  procedures  for  importing 
merchandise  subject  to  the  bonding 
requirements  of  sections  337(e)(1)  and 
(j)(3).  The  first  paragraph,  {b)(2)(i), 
requires  that  a  bond,  in  the  amount 
determined  by  the  Commission  and 
containing  the  conditions  identified  in 
the  text  of  the  newly  created  special 
importation  and  entry  bond,  set  forth  in 
appendix  B  to  part  113  of  this  chapter, 
be  filed  with  the  port  director  prior  to 
entry.  Paragraph  (b)(2)(ii)  directs  that  in 
the  event  of  a  forfeiture  of  this  bond, 
§  210.50(d)  of  the  United  States 
International  Trade  Commission 
Regulations,  (19  CFR  210.50(d)),  will 
apply. 

Section  113.62 

Section  113.62  is  proposed  to  be 
amended  by  striking  that  portion  of  the 
existing  introductory  paragraph  which 
reads,  "except  that  a  bond  taken  in  the 
case  of  merchandise  subject  to  an 
exclusion  order  of  the  International 
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Comments 

Before  adopting  this  proposal  as  a 
final  rule,  consideration  will  be  given  to 
any  written  comments  timely  submitted 
to  Customs.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4  of 
the  Treasury  Department  Regulations 
(31  CFR  1.4),  and  §  103.11(b)  ofthe 
Customs  Regulations  (19  CFR 
103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW,  3rd  Floor,  Washington,  DC. 

Inapplicability  ofthe  Regulatory 
Flexibility  Act  and  Executive  Order 
12866 

Because  these  proposed  amendments 
to  the  Customs  Regulations  regarding 
bond  procedures  for  articles  subject  to 
exclusion  orders  issued  by  the 
Commission  merely  reflect  the  terms  of 
the  statute,  pursuant  to  the  provisions  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq.,  it  is  certified  that,  if 
adopted,  the  proposed  amendments  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Further,  these  proposed  amendments  do 
not  meet  the  criteria  for  a  "significant 
regulatory  action"  as  specified  in  E.O. 
12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507).  Comments  on  the 
collection  of  information  should  be  sent 
to  OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  A  copy  should 
also  be  sent  to  the  Regulations  Branch 
at  the  address  set  forth  above. 
Comments  should  be  submitted  within 
the  time  frame  that  comments  are  due 
regarding  the  substance  of  the  proposal. 

Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  The  accuracy  of  tlie  agency's 
estimate  of  the  information  collection 
burden; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  information 
collection  burden  on  respondents, 


including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 

(e)  Estimates  of  capital  or  start  up 
costs  and  costs  of  operations, 
maintenance,  and  purchase  of  services 
to  provide  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  nimiber. 

The  collection  of  information  in  these 
proposed  regulations  is  in  appendix  B  to 
part  113.  The  information  requested  is 
necessary  to  enable  Customs  to  permit 
entry  under  a  bond  to  indemnify  a 
complainant  under  section  337  ofthe 
Tariff  Act  of  1930,  as  amended.  The 
likely  respondents  are  individuals  or 
commercial  organizations  who  seek  to 
import  merchandise  which  is  the 
subject  of  a  section  337  exclusion  order 
into  the  U.S. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  25  hours. 

Estimated  average  annual  burden  per 
respondent/recordkeeper.  30  minutes. 

Estimated  number  of  respondents 
and/or  recordkeepers:  50. 

Estimated  annual  frequency  of 
response:  2. 

Part  1 78  of  the  Customs  Regulations 
(19  CFR  part  178),  which  lists  the 
information  collections  contained  in  the 
regulations  and  control  numbers 
assigned  by  OMB,  will  be  amended 
accordingly  if  this  proposal  is  adopted. 

Drafting  Information 

The  principal  author  of  this  document 
was  Suzanne  Karateew,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  persormel  from  other 
offices  participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  12 

Bonds,  Customs  duties  and 
inspection.  Entry  of  merchandise, 
Imports,  Reporting  and  recordkeeping 
requirements,  Restricted  merchandise, 
Unfair  competition. 

19  CFR  Part  113 

Bonds,  Customs  duties  and 
inspection.  Exports,  Imports,  Reporting 
and  recordkeeping  requirements.  Surety 
bonds. 

Proposed  Amendments  to  the 
Regulations 

For  the  reasons  stated  in  the 
preamble,  parts  12  and  113  ofthe 
Customs  Regulations  (19  CFR  parts  12 
and  113)  are  proposed  to  be  amended  as 
follows: 
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PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1 .  The  general  authority  citation  for 
part  12  and  the  specific  authority 
citation  for  §  12.39  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  ig^^U.S.C.  66, 1202 
(General  Note  20,  Harmonizetftariff 
Schedule  of  the  United  States  (HTSUS)), 
1624. 


Section  12.39  is  also  issued  under  19 
U.S.C.  1337,  1623. 
***** 

2.  It  is  proposed  to  revise  §  12.39(b)(2) 
to  read  as  follows: 

§  1 2.39    Imported  articles  involving  unfair 
methods  of  competition  or  practices. 

*         *         *      '  *         * 

(b)  *   *   * 

(2)  During  the  period  the 
Conunission's  exclusion  order  remains 
in  effect,  excluded  articles  may  be 
entered  under  a  single  entry  bond  in  an 
amount  determined  by  the  International 
Trade  Commission  to  be  sufficient  to 
protect  the  complainant  from  any 
injxuy.  On  or  after  the  date  that  the 
Commission's  determination  of  a 
violation  of  section  337  becomes  final, 
as  set  forth  in  paragraph  (a)  of  this 
section,  articles  covered  by  the 
determination  will  be  refused  entry.  If  a 
violation  of  section  337  is  found,  the 
bond  may  be  forfeited  to  the 
complainant  under  terms  and 
conditions  prescribed  by  the 
Commission.  To  enter  merchandise  that 
is  the  subject  of  a  Commission  exclusion 
order,  importers  must: 

(i)  File  with  the  port  director  prior  to 
entry  a  bond  in  the  amount  determined 
by  the  Conunission  that  contains  the 
conditions  identified  in  the  special 
importation  and  entry  bond  set  forth  in 
appendix  B  to  part  113  of  this  chapter; 
and 

(ii)  Comply  with  the  terms  set  forth  in 
19  CFR  210.50(d)  in  the  event  of  a 
forfeiture  of  this  bond. 


PART1 13— CUSTOMS  BONDS 

1 .  The  general  authority  citation  for 
part  113  continues  to  read  as  follows, 
and  a  new  authority  citation  is  added 
for  §113.74: 

Authority:  19  U.S.C.  66, 1623.  1624. 

***** 

§  113.74  also  issued  under  19  U.S.C.  1337. 

2.  In  §113.62: 

a.  The  introductory  paragraph  is 
proposed  to  be  amended  by  removing 
that  portion  of  the  text  which  reads, 
"except  that  a  bond  taken  in  the  case  of 


merchandise  subject  to  an  exclusion 
order  of  the  International  Trade 
Commission  under  19  U.S.C.  1337  shall 
be  a  single  entry  bond". 

b.  Paragraph  (1)(1)  is  proposed  to  be 
amended  by  removing  the  words 
"except  that  in  the  case  of  merchandise 
subject  to  an  exclusion  order  of  the 
International  Trade  Commission  under 
19  U.S.C.  1337  which  has  been  released 
before  such  order  becomes  final,  the 
obligors  agree  to  pay  liquidated  damages 
in  the  amount  specified  in  the  order  for 
failure  to  redeliver  such  merchandise". 

3.  It  is  proposed  that  a  new  §  113.74 
be  added  to  read  as  follows: 

§  1 13.74    Bond  conditions  to  indemnify  a 
complainant  under  section  337  of  Tariff  Act 
of  1930,  as  amended. 

A  bond  to  indemnify  a  complainant 
under  section  337  of  the  Tariff  Act  of 
1930,  as  amended,  must  contain  the 
conditions  listed  in  appendix  B  to  this 
part.  The  bond  must  be  a  single  entry 
bond  and  must  be  filed  in  accordance 
with  the  provisions  set  forth  in  19  CFR 
12.39(b)(2).  For  the  forfeiture  or  return 
of  this  bond,  the  provisions  of  19  CFR 
210.50(d)  will  apply. 

4.  It  is  proposed  to  add  appendix  B  to 
part  113  to  read  as  follows: 

Appendix  B  to  Part  113 — Bond  to 
Indemnify  Complainant  Under  Section 
337,  Tarifif  Act  of  1930,  as  Amended 

This  appendix  contains  the  bond  to 
indemnify  a  complainant  under  section  337 
of  the  Tariff  Act  of  1930,  as  amended.  The 
provisions  contained  in  §§  12.39(b)(2)  and 
113.74  of  the  Customs  Regulations  (19  CFR 
Chapter!)  and  §2 10.50(d)  of  the  U.S. 
International  Trade  Commission  Regulations 
(19  CFR  Chapter  II)  apply. 

Bond  to  Indemnify  Complainant  Under 
Section  337,  Tariff  Act  of  1930,  as  Amended 


.  as  principal  and  . 


.  as  surety, 


are  held  and  bound  to  the  complainant  of 
unfair  practices  or  methods  of  competition  in 
import  trade  in  violation  of  section  337, 
Tariff  Act  of  1930,  as  amended,  in  the  sum 

of dollars  ($ ),  for  payment  of 

which  we  bind  ourselves,  our  heirs, 
executors,  administrators,  successors,  and 
assigns,  jointly  and  severally,  by  these 
conditions. 

Pursuant  to  the  provisions  of  section  337, 
Tariff  Act  of  1930.  as  amended,  the  principal 
and  surety  recognize  that  the  U.S. 
International  Trade  Commission  has, 
according  to  the  conditions  described  in  its 
order,  excluded  from,  or  authorized,  entry 
into  the  United  States  of  the  following 
merchandise. 

The  principal  and  surety  recognize  that  the 
Commission  has  excluded  that  merchandise 
from  entry  until  its  investigation  is 
completed,  or  until  its  decision  that  there  is 
a  violation  of  section  337  becomes  final. 

The  principal  and  surety  recognize  that 
certain  merchandise  excluded  from  entry  by 


the  Commission  was,  or  may  be,  offered  for 
entry  into  the  United  States  while  the 
Commission's  prohibition  is  in  effect. 

The  principal  and  surety  recognize  that  the 
principal  desires  to  obtain  a  release  of  that 
merchandise  pending  a  final  determination 
of  the  merchandise's  admissibility  into  the 
United  States,  as  provided  under  section  337, 
and,  for  that  purpose,  the  principal  and 
surety  execute  this  stipulation: 

If  it  is  determined,  as  provided  in  section 
337  of  the  Tariff  Act  of  1930,  as  amended,  to 
exclude  that  merchandise  from  the  United 
States,  then,  on  notification  from  the  port 
director  of  Customs,  the  principal  is 
obligated  to  export  or  destroy  under  Customs 
supervision  the  merchandise  released  under 
this  stipulation  within  30  days  from  the  date 
of  the  port  director's  notification. 

The  principal  and  surety  agree  that  if  the 
principal  debults  on  that  obligation,  the 
principal  and  surety  shall  pay  to  the 
complainant  an  amount  equal  to  the  face 
value  of  the  twnd  as  may  be  demanded  by 
him/her  under  the  applicable  law  and 
regulations. 

Witness  our  hands  and  seals  this 

day  of (month), (year). 

(seal)  

Principal 

(seal)  

Surety 

Raymond  W.  Kelly,       '    . 

Commissioner  of  Customs. 

Approved:  October  21,  1999. 
)ohn  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  00-2725  Filed  2-7-00;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-208280-86] 
RIN  1545-AJ57 

Exclusions  From  Gross  Income  of 
Foreign  Corporations 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  dociiment  contains 
proposed  rules  implementing  the 
portions  of  section  883(a)  and  (c)  of  the 
Internal  Revenue  Code  (Code)  that  relate 
to  income  derived  by  foreign 
corporations  from  the  international 
operation  of  a  ship  or  ships  or  aircraft. 
The  proposed  rules  reflect  changes 
made  by  the  Tax  Reform  Act  of  1986 
and  subsequent  legislative  amendments. 
The  proposed  rules  provide,  in  general, 
that  a  foreign  corporation  organized  in 
a  qualified  foreign  country  and  engaged 
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in  the  intematio  lal  operation  of  ships  or 
aircraft  shall  exc  lude  qualified  income 
from  gross  incor  le  for  purposes  of 
United  States  Fe  deral  income  taxation, 
provided  that  th  j  corporation  can  satisfy 
certain  ownersh  p  and  related 
documentation  lequirements.  The 
proposed  rules  eixplain  when  a  foreign 
country  is  a  qualified  foreign  country 
and  what  incom  5  is  considered  to  be 
qualified  incomt  <. 

The  proposed  rules  specify  how  a 
foreign  corporation  may  satisfy  the 
ownership  and  r  slated  documentation 
requirements.  In  addition,  the  proposed 
rules  describe  th  b  information  that  the 
foreign  corporati  on  must  include  on  its 
United  States  im  :ome  tax  retiim  in  order 
to  claim  an  exen  iption.  This  document 
provides  notice  i  )f  a  public  hearing  on 
these  proposed  lules. 
DATES:  Written  c  omments  must  be 
received  by  May  8,  2000. 

Requests  to  sp  Bak  and  oudines  of 
topics  to  be  disc  assed  at  the  public 
hearing  scheduli  (d  for  Thursday,  April 
27,  2000,  at  10  a  m.  must  be  received  by 
Wednesday.  Apiil  5.  2000. 
ADDRESSES:  Seni  I  submissions  to: 
CC:DOM:CORP:  i  (REG-208280-86), 
room  5226,  Internal  Revenue  Service. 
POB  7604.  Ben  I'ranklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  de  ivered  Monday  through 
Friday  between  he  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DC  M:CORP:R  (REG- 
208280-86),  Gov  Tier's  Desk.  Internal 
Revenue  Service  ,1111  Constitution 
Avenue,  NW.,  V\  ashington,  DC. 

Alternatively,  taxpayers  may  submit 
comments  electi  onically  via  the  Internet 
by  selecting  the    Tax  Regs"  option  on 
the  IRS  Home  P<  ge,  or  by  submitting 
comments  direc  ly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 

tax regs/regslis  t.html.  The  public 

hearing  will  be  1  leld  in  room  2615, 
Internal  Revenu  >  Building,  1111 
Constitution  Av  >nue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INF  )RMATION  CONTACT: 
Concerning  the  )roposed  rules,  Patricia 
A.  Bray,  (202)  6:  2-3880;  concerning 
submissions,  th(!  hearing,  and/or  to  be 
placed  on  the  bi  ilding  access  list  to 
attend  the  hearing,  Guy  Traynor,  (202) 
622-7180  (not  till-free  numbers). 
SUPPLEMENTARY  INFORMATION: 


Paperwork  Redliction 

The  collectior 
contained  in  th 
rulemaking  has 
Office  of  Management 


11  > 


review  m 
Paperwork 
U.S.C.  3507(d)) 
collection  of 


inf ) 


Act 

of  information 
notice  of  proposed 
)een  submitted  to  the 
and  Budget  for 
accordance  with  the 
Redi  ction  Act  of  1995  (44 
Comments  on  the 
rmation  should  be  sent 


to  the  Office  of  Management  euid 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  IRS,  Attn:  IRS  Reports  Clearance 
Officer,  OP:FS:FP,  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by  April 
10,  2000.  Comments  are  specifically 
requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §§  1.883-1, 
1.883-2;  1.883-3,  1.883-4,  and  1.883-5. 
The  information  required  in  these 
sections  will  enable  a  foreign 
corporation  to  determine  if  it  is  eligible 
to  exclude  its  income  from  the 
international  operation  of  a  ship  or 
ships  or  aircraft  from  gross  income  on 
its  U.S.  Federal  income  tax  return.  The 
information  required  in  these  sections 
will  also  enable  the  IRS  to  monitor 
compliance  with  the  provisions  of  the 
proposed  regulations  with  respect  to  the 
stock  ownership  requirements  of 
§  1.883-1  (c)(2),  and  to  make  a 
preliminary  determination  of  whether 
the  foreign  corporation  is  eligible  to 
claim  such  an  exemption  and  is 
accurately  reporting  income  as  required 
under  section  6012. 

The  collection  of  information  and 
responses  to  these  collections  of 
information  are  mandatory.  The  likely 
respondents  are  foreign  corporations 
engaged  in  the  international  operation 
of  a  ship  or  ships  or  aircraft  that  wish 
to  claim  an  exemption  from  U.S.  tax 
under  section  883,  and  certain  of  their 
shareholders  owning  (directly  or 
indirectly)  a  majority  of  the  value  of  the 
shares  of  such  corporations. 

Estimated  total  annual  reporting/ 
recordkeeping  burden  on  corporations: 
1.400  hours. 


The  estimated  annual  burden  per 
respondent  varies  from  30  minutes  to 
eight  hours,  depending  on  the 
circumstances  of  the  foreign 
corporation,  with  an  estimated  average 
of  one  hour. 

Estimated  number  of  respondents: 
1,400. 

Estimated  annual  frequency  of 
responses:  Once. 

Estimated  total  annual  reporting 
burden  on  shareholders:  22,500  hours. 

The  estimated  annual  burden  per 
respondent  varies  from  15  minutes  to 
eight  hours,  depending  on  the 
circumstances  of  the  shareholder  or 
intermediary,  with  an  estimated  average 
of  90  minutes. 

Estimated  number  of  respondents: 
15,000. 

Estimated  annual  frequency  of 
responses:  Once. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Section  883  provides  an  exemption 
from  gross  income  for  earnings  of  a 
foreign  corporation  derived  from  the 
international  operation  of  a  ship  or 
ships  or  aircraft  (hereinafter  ships  or 
aircraft)  if  an  equivalent  exemption  from 
tax  is  granted  by  the  applicable  foreign 
country  to  corporations  organized  in  the 
United  States.  Section  883  has  generally 
been  referred  to  as  the  reciprocal 
exemption  provision.  Before  1986, 
section  883  eliminated  U.S.  tax  on 
earnings  from  the  operation  of  ships  or 
aircraft  derived  by  foreign  persons, 
including  U.S. -controlled  foreign 
corporations,  based  on  whether  the 
country  of  documentation  of  the  ship  or 
registry  of  the  aircraft  provided  an 
exemption  to  U.S.  persons.  Section  883 
did  not  require  a  foreign  transportation 
company  to  be  organized  or  resident  in 
the  country  of  registration  or 
documentation.  Many  countries  offered 
various  incentives,  including  no 
taxation,  to  non-resident  shipping 
companies  that  registered  ships  in  that 
jurisdiction  (referred  to  as  flagging-out 
or  documenting  ships  under  flags  of 
convenience).  Thus,  foreign 
corporations  that  docuJhented  their 
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ships  in  such  flag  of  convenience 
countries  could  claim  a  reciprocal 
exemption  from  U.S.  income  tax. 

Congress  concluded  in  1986  that  the 
reciprocal  exemption  provisions  were 
not  meeting  their  original  goal  of 
reserving  the  right  to  tax  transportation 
income  to  the  country  of  residence  of 
the  taxpayer  (and  therefore  to  eliminate 
double  taxation).  In  cases  where 
residents  of  a  coimtry  with  which  the 
United  States  might  desire  a  reciprocal 
exemption  used  vessels  or  aircraft 
documented  or  registered  under  another 
flag,  the  unilateral  U.S.  concession 
provided  under  prior  law  left  the 
country  of  residence  little  incentive  to 
exempt  U.S.  shippers.  Congress  was 
concerned  that  U.S.-based 
transportation  companies  were  at  a 
competitive  disadvantage  because  U.S. 
companies  remained  potentially  subject 
to  tax  by  the  coimtries  in  which  their 
foreign  competitors  were  organized  and 
resident. 

Congress  amended  the  reciprocal 
exemption  provisions  of  section  883  to 
rectify  this  situation.  Tax  Reform  Act  of 
1986,  section  1212.  Public  Law  99-514, 
((1986-3  C.B.  1)  (die  1986  Act)),  as 
amended  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(TAMRA),  Public  Law  lOQ-647  (1988-3 
C.B.  1),  and  by  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  Public  Law 
101-239  (1990-1  C.B.  210),  (the  1986 
Act,  as  amended).  It  is  now  irrelevant 
under  section  883  where  a  ship  is 
documented  or  an  aircraft  is  registered. 
Instead,  section  883  provides  that  a 
foreign  corporation  may  qualify  for  the 
reciprocal  exemption  only  if  it  is 
organized  in  a  foreign  country  that 
grants  corporations  organized  in  the 
United  States  an  equivalent  exemption 
with  respect  to  income  derived  from  the 
international  operation  of  ships  or 
aircraft.  In  addition,  more  than  50 
percent  of  the  value  of  the  stock  of  the 
foreign  corporation  must  be  owned  by 
individuals  who  are  residents  of  a 
foreign  country  that  grants  corporations 
organized  in  the  United  States  an 
equivalent  exemption.  The  50  percent 
ownership  requirement  generally  does 
not  apply  if  the  corporation  is  either  a 
qualifying  controlled  foreign 
corporation  (CFC)  or  if  its  stock  is 
primarily  and  regularly  traded  on  an 
established  securities  market  in  a 
qualified  foreign  country  or  the  United 
States. 

Since  1986,  the  United  States  and 
more  than  30  foreign  countries  have 
entered  into  reciprocal  exemption 
agreements  incorporating  the  statutory 
amendments  of  section  883.  In  addition, 
more  than  60  countries  now  provide  an 
equivalent  exemption  through  domestic 


law  or  em  income  tax  convention.  The 
ciurent  regxUations  under  §  1.883-1, 
however,  have  not  been  amended  to 
reflect  the  statutory  changes  enacted 
since  1986.  This  docimient  proposes 
updated  rules  reflecting  the  statutory 
changes. 

Explanation  of  Provisions 

General  Rule 

Section  1.883-1  (a)  provides  the 
general  rule.  A  foreign  corporation 
engaged  in  the  international  operation 
of  a  ship  or  aircraft  shall  exclude  from 
its  gross  income  for  U.S.  Federal  income 
tax  purposes  any  income  it  derives  from 
the  international  operation  of  ships  or 
aircraft  if  such  income  is  qualified 
income  under  paragraph  (b)  and  if  the 
corporation  is  a  qualified  foreign 
corporation  under  paragraph  (c). 

Section  1. 883-1  (b)  provides  that 
qualified  income  is  income  that  is 
properly  includible  in  an  income 
category  described  in  paragraph  (h)(2)  of 
this  section  and  that  is  the  subject  of  an 
equivalent  exemption  granted  by  the 
foreign  coimtry  in  which  the  foreign 
corporation  seeking  qualified  foreign 
corporation  status  is  organized. 

Section  1.883-l(c)(l)  describes  the 
general  requirements  that  a  foreign 
corporation  must  satisfy  to  be 
considered  a  qualified  foreign 
corporation.  A  qualified  foreign 
corporation  is  a  corporation,  as  defined 
in  §§  301.7701-2(b)  and  301.7701-3, 
that  is  engaged  in  the  international 
operation  of  ships  or  aircraft  and  that  is 
organized  in  a  qualified  foreign  country. 
A  qualified  foreign  corporation  must 
also  satisfy  one  of  the  three  stock 
ownership  tests  described  in  paragraph 
(c)(2)  of  this  section  as  well  as  the 
substantiation  and  reporting 
requirements  described  in  paragraph 
(c)(3)  of  this  section. 

Paragraph  (c)(2)  describes  the  three 
stock  ownership  tests.  Generally,  a 
foreign  corporation  must  be  able  to 
demonstrate  and  document  that  more 
than  fifty  percent  of  the  value  of  its 
stock  is  owned  by  qualified 
shareholders,  as  determined  under 
§  1.883-4  (qualified  shareholder  stock 
ownership  test).  However,  a  foreign 
corporation  will  not  be  required  to 
demonstrate  that  it  satisfies  the 
qualified  shareholder  stock  ownership 
test  if  it  can  demonstrate  either  that  its 
stock  is  primarily  and  regularly  traded 
on  an  established  securities  market  in  a 
qualified  foreign  country  or  in  the 
United  States,  as  determined  under 
§1.883-2  (publicly-traded  test),  or  that 
it  is  a  qualifying  controlled  foreign 
corporation  as  determined  under 
§1.883-3  (CFC  test). 


To  satisfy  the  substantiation  and 
reporting  requirements  described  in 
paragraph  (c)(3)  of  this  section,  a  foreign 
corporation  must  include  the 
information  set  out  in  that  paragraph  in 
its  Form  1120F,  "U.S.  Income  Tax 
Return  of  a  Foreign  Corporation,"  in 
such  form  and  maimer  as  the  Form 
1120F  and  its  accompanying 
instructions  prescribe.  The  information 
to  be  submitted  with  the  return  includes 
information  set  out  in  §§  1.883-2{f), 
1.883-3(d)  and  1.883-4(e),  as 
applicable,  relating  to  information 
demonstrating  that  the  foreign 
corporation  satisfies  one  of  the  three 
stock  ownership  tests.  Section  1.883- 
5(c)  provides  a  transition  rule  that  will 
require  such  information  to  be  included 
in  a  statement  attached  to  the  return 
until  the  Form  1120F  and  its 
instructions  are  amended  to  conform  to 
final  regulations  under  this  section. 

Paragraph  (c)(3)(ii)  provides  that  if  the 
Commissioner  requests  in  writing  that 
the  foreign  corporation  substantiate 
representations  made  imder  paragraph 
(c)(3)(i)  of  this  section,  or  under  §  1.883- 
2(0,  1.882-3(d)  or  1.883-l(e),  the 
foreign  corporation  must  provide  the 
supporting  documentation  or 
substantiation  within  60  days  following 
the  written  request.  If  the  foreign 
corporation  does  not  provide  all  of  the 
information  requested  within  the  ^  day 
period  but  demonstrates  that  the  failure 
was  due  to  reasonable  cause  and  not 
willful  neglect,  the  Commissioner  may 
grant  the  foreign  corporation  a  30-day 
extension  to  provide  the  supporting 
documentation  or  substantiation. 
Whether  a  failure  to  obtain  the 
documentation  or  substantiation  in  a 
timely  maimer  was  due  to  reasonable 
cause  shall  be  determined  by  the 
Commissioner  after  considering  all  the 
facts  and  circumstances. 

Paragraph  (c)(4)  contains  a  rule  that 
allows  the  Commissioner  to  retain  the 
right  to  cure  any  defects  in  the 
documentation  where  the  Commissioner 
is  satisfied  that  the  foreign  corporation 
would  otherwise  be  a  qualified  foreign 
corporation. 

Paragraph  (d)  defines  a  qualified     ' 
foreign  country  as  a  foreign  country  that 
grants  an  equivalent  exemption  to 
corporations  organized  in  the  United, 
States  for  the  relevant  category  of 
qualified  income  earned  by  the  foreign 
corporation  seeking  qualified  foreign 
corporation  status.  A  foreign  country 
may  be  a  qualified  foreign  country  with 
respect  to  one  category  of  income  but 
not  with  respect  to  other  categories  of 
income. 
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Operation  of  Sh  ips  or  Aircraft 

Section  1.883-l{e)  explains  what  it 
means  to  be  enf  aged  in  the  operation  of 
ships  or  ciircraft  for  purposes  of  these 
proposed  rules  uid  provides  examples 
of  activities  thai  are  not  treated  as  the 
operation  of  shi  3S  or  aircraft.  Under  the 
general  rule,  on  y  a  corporation  that  is 
an  owner,  lesso: ',  or  lessee  of  an  entire 
ship  or  aircraft  i  ised  to  carry  cargo  or 
persons  for  hirei  can  be  considered 
engaged  in  the  <  iperation  of  ships  or 
aircraft. 

The  term  opention  of  ships  or 
aircraft,  which  includes  the  operation  of 
a  single  ship  or  aircraft,  means:  The 
carrying  of  cargi )  or  passengers  for  hire; 
the  time  or  voyj  ge  charter  of  a  ship  or 
the  wet  lease  of  an  eiircraft,  as  those 
terms  are  defined  in  the  regulations;  and 
the  bareboat  ch<  rter  of  a  ship  or  the  dry 
lease  of  an  aircr  ift,  as  those  terms  are 
defined  in  the  regulations.  The  term  also 
includes  active  participation  by  a 
corporation  that  is  otherwise  engaged  in 
the  operation  ol  ships  or  aircraft  in  a 
pool,  partnersl^p,  strategic  alliance, 
joint  operating  Agreement  or  code 
sharing  arraogetnent,  or  other  joint 
venture  that  is  itself  engaged  in  the 
operation  of  shibs  or  aircraft. 

Paragraph  (e)(2)  provides  as  examples 
the  following  will  not 
eration  of  ships  or 
essel  operating 
(an  NVOCC);  a  space  or 
slot  charterer;  alship  management 
company;  a  company  that  obtains  ships 
crews;  a  ship's  agent;  a  ship  or  aircraft 
broker;  a  freighli  forwarder;  a  travel 
agent;  a  tour  operator;  a  pure  container 
leasing  company;  a  passive  investor  in 
a  shipping  or  ai  xraft  business;  or  a 
concessionaire.  The  proposed  rule  also 
provides  the  de  Initions  of  a  number  of 
relevant  terms. 

International  O  aeration  of  Ships  or 
Aircraft 

Section  1.883 -1(f)  distinguishes 
international  fr(im  domestic  operation  of 
ships  or  aircraft .  In  TAMRA,  Congress 
directed  that  tn  nsportation  income 
derived  solely  f  "om  sources  within  the 
United  States  under  section  863(c)(1) 
should  not  be  g]  anted  exemption  from 
U.S.  income  taxation  imder  section  883. 
Congress  also  s]>ecified,  however,  that 
the  reciprocal  eKemption  generally 
should  be  available  for  income  from 
international  tn  insport  activity  that  is 
treated  as  50  percent  U.S.  soiut:e  income 
under  section  8  )3(c)(2).  This  is  the  same 
type  of  income  Jn  which  the  gross  basis 
tax  of  section  8)  17  generally  would  be 


that  activities  o; 
be  considered 
aircraft:  A  non- 
common  carriei 


imposed.  See,  5 
100th  Cong.,  2c 


.  Rep.  No.  100-445, 
Sess.  241-242  (1988). 


However,  the  tt  ciprocal  exemption  may 


not  necessarily  be  available  to  all  types 
of  persons  earning  that  type  of  income. 

To  carry  out  Congress's  intent, 
§  1.883-l(f)(l)  defines  the  term 
international  operation  to  mean  the 
operation  of  ships  or  aircraft  on  voyages 
or  flights  that  begin  or  end  in  the  United 
States  and  correspondingly  end  or  begin 
in  a  foreign  country,  determined  on  a 
passenger-by-passenger  or  cargo-by- 
cargo  basis,  as  discussed  below.  The 
term  specifically  excludes  a  "cruise  to 
nowhere"  that  begins  in  a  U.S.  port, 
travels  out  into  open  waters  beyond  the 
territorial  limits  of  the  United  States, 
and  then  retiuns  to  the  U.S.  port  of 
origin  without  touching  a  foreign  port 
during  the  voyage.  The  fact  that  a  ship 
travels  beyond  United  States  territorial 
limits  does  not.  in  itself,  constitute 
international  operation  of  ships  or 
aircraft  if  there  is  no  stop  in  a  foreign 
coimtry,  as  determined  under  paragraph 
(f)(2).  The  same  rules  apply  for  aircraft. 

Paragraph  (f)(2)  provides  rules  for 
determining  the  beginning  and  ending 
points  of  a  voyage  for  purposes  of  the 
definition  of  the  term  international 
operation.  Except  in  the  case  of  a  round 
trip  cruise,  the  carriage  of  a  passenger 
will  be  treated  as  ending  at  the 
passenger's  final  destination  even  if,  en 
route  to  the  passenger's  final 
destination,  a  stop  is  made  at  a  U.S. 
intermediate  point  for  refueling, 
maintenance,  or  other  business  reasons, 
provided  the  passenger  does  not  change 
aircraft  or  ships  at  the  U.S.  intermediate 
point.  Similarly,  carriage  of  a  passenger 
will  be  treated  as  beginning  at  the 
passenger's  point  of  origin  even  if  en 
route  to  the  passenger's  final 
destination,  a  stop  is  made  at  a  U.S. 
intermediate  point  provided  the 
passenger  does  not  change  aircraft  or 
ships  at  the  U.S.  intermediate  point. 
Carriage  of  a  passenger  will  be  treated 
as  beginning  or  ending  at  a  U.S. 
intermediate  point  if  the  passenger 
changes  aircraft  or  ships  at  that  location. 
See,  H.R.  Rep  No.  432,  98th  Cong.,  2d 
Sess.  1340  (1984);  H.R.  Rep.  No.  861, 
98th  Cong.,  2d  Sess.  934  (1984). 

The  carriage  of  a  passenger  on  a  round 
trip  cruise  that  begins  in  the  United 
States  and  stops  at  one  or  more  foreign 
ports  for  day  exclusions,  maintenance 
or  other  business  reasons,  and  ret\ims  to 
the  same  or  another  U.S.  port  will  be 
treated  as  the  international  operation  of 
a  ship.  Pxusuant  to  paragraph  (f)(2)(i)(A) 
such  a  round  trip  cruise  may  also 
include  one  or  more  intermediate  stops 
at  a  U.S.  port  or  ports  for  similar 
purposes. 

Carriage  of  cargo  will  be  treated  as 
ending  at  the  final  destination  of  the. 
cargo  even  if,  en  route  to  that  final 
destination,  a  stop  is  made  at  a  U.S. 


intermediate  point,  provided  that  the 
cargo  is  transported  to  its  ultimate 
destination  on  the  same  ship  or  aircraft, 
or  provided  the  same  taxpayer 
transports  the  cargo  to  and  from  the  U.S. 
intermediate  point  and  the  cargo  does 
not  pass  through  customs  at  the  U.S. 
intermediate  point.  Sinularly,  carriage 
of  cargo  will  be  treated  as  beginning  at 
the  cargo's  point  of  origin  even  if,  en 
route  to  its  final  destination,  a  stop  is 
made  at  a  U.S.  intermediate  point, 
provided  that  the  cargo  is  transported  to 
its  ultimate  destination  on  the  same 
ship  or  aircraft  or  provided  both  that  the 
same  taxpayer  transports  the  cargo  on 
both  legs  of  the  trip  and  that  the  cargo 
does  not  pass  through  customs  at  the 
U.S.  intermediate  point.  Repackaging, 
recontainerization,  or  any  other  activity 
involving  the  imloading  of  the  cargo  at 
the  U.S.  intermediate  point  will  not 
change  these  residts.  See,  H.R.  Rep  No. 
432,  98th  Cong.,  2d  Sess.  1340  (1984); 
H.R.  Rep.  No.  861,  98th  Cong.,  2d  Sess. 
934  (1984),  reprinted  in  1984-3  C.B. 
Vol.2.,  1, 188. 

Whether  income  is  fi'om  international 
operation  is  generally  to  be  determined 
on  a  passenger-by-passenger  and  item  of 
cargo-by-item  of  cargo  basis.  In  the  case 
of  income  from  the  bareboat  charter  of 
a  ship  or  the  dry  lease  of  an  aircraft, 
whether  the  charter  income  is  derived 
from  international  operation  is 
determined  by  reference  to  the  use  of 
the  ship  or  aircraft  by  the  lowest-tier 
lessee-operator  in  the  chain  of  lessees. 

A  person  that  is  the  lessor  of  a  ship 
under  a  bareboat  charter  or  of  an  aircraft 
imder  a  dry  lease  will  be  treated  as 
engaged  in  the  international  operation 
of  such  ship  or  aircraft  to  the  extent  that 
the  lowest-tier  lessee-operator  in  the 
chain  of  ownership  uses  such  ship  or 
aircraft  for  the  international  carriage  of 
passengers  or  cargo  for  hire  during  the 
shorter  of  the  period  of  the  charter  or 
the  taxable  year.  Paragraph  (f)(2)(iii) 
adopts  the  guidance  in  section  5.02  of 
Rev.  Proc.  91-12  (1991-1  C.B.  473).  for 
determining  the  amount  of  income  from 
the  bareboat  charter  of  a  ship  or  the  dry 
lease  of  an  aircraft  that  is  treated  as 
derived  fitjm  the  international  operation 
of  the  ship  or  aircraft.  The  rule  provides 
that  a  foreign  corporation  must  use  a 
reasonable  method  for  determining  the 
proportion  of  the  charter  income  that  is 
attributable  to  such  international 
operation. 

One  reasonable  method,  described  in 
§  1. 883-1  (f)(2)(iii)(A),  is  based  on  the 
proportion  of  the  days  in  the  term  of  the 
charter  or  the  taxable  year,  whichever  is 
shorter,  that  the  ship  or  aircraft  is  used 
in  international  operation  by  the  lowest 
tier  lessee-operator  in  its  chain  of 
lessees.  For  this  purpose,  the  number  of 


Federal  Register /Vol.  65.  No.  26 /Tuesday,  February  8,  2000  /  Proposed  Rules 


6069 


days  during  which  die  ship  or  aircraft 
is  not  generating  transportation  income, 
within  the  meaning  of  section  863(c)(2) 
(for  example,  days  during  which  the 
ship  or  aircraft  is  out  of  service  while 
being  repaired  or  maintained)  should 
not  be  included  in  the  numerator  of  the 
ratio.  Another  reasonable  method 
described  in  paragraph  (f)(2)(iii)(B)  is 
based  on  the  proportion  of  the  gross 
income  of  the  lowest  tier  lessee-operator 
of  the  ship  or  aircraft  derived  from  the 
international  operation  of  the  ship  or 
aircraft  dm-ing  the  taxable  year.  An 
allocation  based  on  the  net  income  of 
such- lessee-operator  will  not  be 
considered  reasonable  for  this  purpose 
due  to  the  administrative  difficulties 
involved  in  determining  and  verifying 
the  proper  allocation  of  the  operator's 
expenses. 

Activities  Incidental  to  International 
Operations 

Some  corporations  engaged  in  the 
operation  of  ships  or  aircraft  earn 
income  from  activities  that  are  so 
closely  related  to  the  primary  activity  of 
operation  of  ships  or  aircraft  that  it  is 
appropriate  to  exclude  income  from 
these  activities  from  taxation  under 
section  883  of  the  Code.  By  contrast,  in 
cases  where  the  operator's  activities  are 
not  so  closely  related  to  the  primary 
activity  of  operation  of  ships  or  aircraft, 
it  is  not  appropriate  to  exclude  the 
income  from  such  activities  from 
taxation! 

The  purpose  of  §  1.883-l(g)  is  to 
provide  rules  for  determining  when  a 
closely  related  activity  is  incidental  to 
the  business  of  the  international 
operation  of  ships  or  aircraft.  Paragraph 
(g)(1)  provides  examples  of  activities 
that  will  be  considered  incidental  to  the 
international  operation  of  ships  or 
aircraft.  For  example,  where  a  ship 
operator  contracts  for  the  international 
carriage  of  cargo  or  passengers  on  a 
second  operator's  ship,  the  activity  may 
be  incidental  to  the  international 
operation  of  a  ship  by  the  first  operator. 
Other  examples  are:  the  temporary 
investment  of  working  capital  funds;  the 
sale  of  tickets  for  international  travel  by 
a  ship  operator  for  another  ship 
operator,  or  by  an  air  carrier  for  another 
air  carrier;  the  rental  by  the  operator  of 
a  ship  or  aircraft  of  containers  and 
related  equipment  used  in  connection 
with  the  international  operation  of  its 
ship  or  aircraft;  and  baieboat  charter  of 
ships  or  aircraft  normally  operated  on 
international  voyages  or  flights  but 
currently  not  needed  by  the  operator, 
and  that  are  used  for  international 
voyages  or  flights  by  the  lessee/ 
charterer. 


If  an  operator  enters  into  a  contract 
that  requires  a  concessionaire  to  provide 
services  onboard  diu-ing  the 
international  operation  of  the  operator's 
ship  or  aircraft  and  if  the  operator 
receives  income  from  such  services, 
then  the  income  of  the  operator  is 
appropriately  treated  as  incidental  to 
the  operation  of  the  ship  or  aircraft  by 
the  operator. 

Paragraph  (g)(2)  provides  examples  of 
activities  that  are  not  considered 
incidental  to  the  international  operation 
of  ships  or  aircraft.  These  examples 
include:  the  sale  of  or  arranging  for  train 
travel,  bus  transfers,  land  tour  packages, 
or  port  city  hotel  accommodations 
within  the  United  States  or  a  foreign 
country;  and  the  sale  of  airline  tickets 
by  a  cruise  ship  operator  or  cruise 
tickets  by  an  air  carrier.  Further 
examples  include  the  sale  or  rental  of 
U.S.  real  property;  treasury  activities 
involving  the  investment  of  excess 
funds  or  funds  awaiting  repatriation 
generated  by  the  operation  of  ships  or 
aircraft;  rental  of  containers  for  a 
domestic  leg  of  transportation  in 
connection  with  international  carriage 
of  cargo;  mere  passive  investment  in  an 
enterprise  engaged  in  the  international 
operation  of  ships  or  aircraft;  services 
performed  by  the  operator  for  parties 
other  than  passengers,  consignors  or      , 
consignees;  or  the  carriage  of  passengers 
or  cargo  on  ships  or  aircraft  on  domestic 
legs,  not  treated  as  international 
operation,  either  by  the  foreign  operator 
or  by  a  U.S.  member  of  a  joint  operating 
agreement,  such  as  a  code  sharing 
arrangement,  pooling  or  alliance. 

Determining  Whether  a  Foreign  Country 
Grants  an  Equivalent  Exemption 

Section  1.883-l(h)(l)  addresses  the 
conditions  under  which  a  foreign 
country's  exemption  of  certain 
categories  of  income  from  income  tax 
may  constitute  an  "equivalent 
exemption"  within  the  meaning  of 
section  883  of  the  Code.  A  foreign 
country  will  be  considered  to  grant  an 
equivalent  exemption  if:  the  foreign 
country  generally  imposes  no  tax  on 
income,  including  income  from  the 
international  operation  of  ships  or 
aircraft;  the  foreign  country  specifically 
provides  a  domestic  law  exemption 
from  a  tax  on  income  from  the 
international  operation  of  ships  or 
aircraft  either  by  statute,  decree,  or 
otherwise;  or  the  foreign  country 
provides  for  a  reciprocal  exemption  by 
means  of  an  exchange  of  diplomatic 
notes  or  other  agreement  with  the 
United  States.  In  addition,  solely  with 
respect  to  determining  whether  a 
shareholder  is  a  resident  of  a  qualified 
foreign  coimtry  in  §  1.883-4  (for 


purposes  of  the  qualified  shareholder 
stock  ownership  test),  the  foreign 
country  may  provide  a  reciprocal 
exemption  with  respect  to  income  from 
the  international  operation  of  ships  or 
aircraft  by  means  of  an  income  tax 
convention  with  the  United  States. 
Paragraph  (h)(3)  of  this  section 
discusses  under  what  circumstances  an 
income  tax  convention  will  be 
considered  to  provide  an  equivalent 
exemption. 

Whether  a  foreign  country  provides 
an  equivalent  exemption  is  determined 
separately  with  respect  to  each  of  the 
following  categories  of  income — 

(A)  Income  from  the  carriage  of  cargo 
and  passengers; 

(B)  Time  or  voyage  (full)  charter 
income; 

(C)  Bareboat  charter  income; 

(D)  Incidental  bareboat  charter 
income; 

(E)  Incidental  container-related 
income; 

(F)  Any  other  income  that  is 
incidental  to  the  business  of  operating 
ships  or  aircraft;  or 

(G)  Gains  of  the  operator  from  the 
sale,  exchange  or  other  disposition  of  a 
ship,  aircraft,  container  or  related 
equipment  or  other  moveable  property 
used  by  that  operator  in  international 
operation. 

If  an  equivalejit  exemption  is  not 
granted  by  the  foreign  country  for  a 
category  of  income,  income  in  that 
category  cannot  be  exempted  from  U.S. 
tax  regardless  of  whether  the  foreign 
country  grants  an  equivalent  exemption 
for  other  categories  of  income. 
Furthermore,  an  equivalent  exemption 
may  be  available  for  income  derived 
from  the  international  operation  of  ships 
even  though  income  derived  from  the 
international  operation  of  aircraft  may 
not  be  exempt,  and  vice  versa. 

Section  1.883-1  (h)(3)  contains  a 
special  rule  regarding  income  tax 
conventions.  If  a  foreign  corporation  is 
organized  in  a  foreign  countiy  that 
provides  an  equivalent  exemption  only 
through  an  income  tax  convention  with 
the  United  States,  the  foreign 
corporation  may  claim  benefits  imder 
section  894  and  the  income  tax 
convention,  but  not  imder  section  883. 
See.  H.g.  Rep.  No.  841,  99th  Cong.,  2d 
Sess.,  (1986);  Staff  of  joint  Comm.  on 
Taxation,  100th  Cong.,  1st  Sess.,  "General 
Explanation  of  the  Tax  Reform  Act  of 
1986,  931  (1987).  If,  however,  Uie 
foreign  corporation  is  organized  in  a 
country  that  offers  an  equivalent 
exemption  under  an  income  tax 
convention  and  also  by  some  other 
means,  such  as  by  a  diplomatic  note,  the 
foreign  corporation  may  choose 
annually  whether  it  will  claim  an 
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exemption  unde  •  section  894  and  the 
income  tax  conv  sntion  or  under  section 
883  by  means  of  the  diplomatic  note. 
Such  an  election  must  be  made  with 
respect  to  all  inc  arae  of  the  foreign 
corporation  fron  the  international 
operation  of  shij  s  or  aircraft  and  cannot 
be  made  sepeirati  sly  with  respect  ta  each 
category  of  such  income.  If  a  foreign 
corporation  elec  s  to  be  covered  under 
section  883  rathi  tr  than  under  the 
income  tax  conv  antion,  the  foreign 
corporation  mus  t  satisfy  the 
requirements  of  this  proposed  rule, 
including  demoi  istrating  that  it  satisfies 
the  stock  owner!  hip  test  of  paragraph 
(c)(2)  of  this  section. 

Section  1.883- •1(h)(4)  describes 
certain  foreign  n  isidence-based  taxation 
systems  that  ma; '  not  satisfy  the 
equivalent  exenijtion  requirements  of 
this  section.  For  example,  the 
exemption  granted  by  a  foreign 
countiyr's  law  or  income  tax  convention 
must  be  a  compete  exemption  and  not 
merely  a  reduction  to  a  non-zero  rate  of 
tJix  levied  against  corporations 
organized  in  the  United  States  engaged 
in  the  international  operation  of  ships  or 
aircraft,  except  in  the  case  of  a  reduction 
to  a  zero  rate  for  an  unlimited  period  of 
time.  An  exempiion  granted  by  a  foreign 
country's  law  thftt  reduces  the  rate  of  tax 
to  a  zero  rate  for  only  a  limited  period 
of  time,  such  as  n  the  case  of  a  tax 
holiday,  would  i  lot  be  considered  a 
complete  exemp  tion  for  purposes  of  this 
rule. 

Similarly,  mai  ly  foreign  countries 
impose  tax  only  on  the  income  of  ships 
or  aircraft  derive  d  from  transporting 
cargoes  into,  but  not  out  of,  the  country 
or  vice  versa.  Su  ch  a  foreign  country 
will  not  be  treat(  d  as  granting  an 
equivalent  exem  ption  on  the  non-taxed 
income.  For  example,  a  foreign  country 
that  imposes  tax  only  on  the 
transportation  o  cargo  carried  out  of  the 
country  (outbou  ad  freight)  will  not  be 
treated  as  granti  ig  an  equivalent 
exemption  for  ii  come  from  the 
transporting  of  c  argo  into  that  coimtry 
(inboiuid  freight).  Thus,  if  a  corporation 
organized  in  sue  h  a  coimtry  derives  U.S. 
source  income  fi  om  voyages  that  end  in 
the  United  States,  it  cannot  claim  an 
exemption  on  th  e  basis  of  am  equivalent 
exemption  grant  ed  by  the  foreign 
country  for  inbo  und  freight  income. 
With  respect  to  he  carriage  of  cargo,  the 
foreign  coimtry  nust  provide  an 
exemption  frtjm  tax  for  income  from 
transporting  car  ;o  both  inbound  and 
outbound  before  it  will  be  considered  to 
grant  an  equival  snt  exemption. 

An  equivalent  exemption  also  does 
not  arise  where  i  foreign  country  only 
exempts  tax  on  ;pecific  types  of  cargo. 
Unless  a  countr  '  exempts  income  from 


transporting  all  types  of  cargo,  it  will 
not  be  considered  to  grant  an  equivalent 
exemption  for  purposes  of  this  section. 

A  foreign  country  that  has  a  territorial 
tax  system  will  be  considered  to  grant 
an  equivalent  exemption  only  if  the  tax 
system  treats  income  from  the 
international  operation  of  ships  or 
aircraft  as  100  percent  foreign  source, 
and  thereby  not  subject  to  tax,  even  if 
the  income  is  derived  fit)m  a  voyage  or 
flight  that  begins  or  ends  in  that  foreign 
country. 

Pursuant  to  authority  provided  in 
section  883(a)(5)  of  the  Code,  these  rules 
provide  that  if  a  foreign  country 
generally  grants  an  equivalent 
exemption  to  corporations  organized  in 
the  United  States,  but  also  imposes  a 
residence-based  tax  on  certain 
corporations  organized  in  the  United 
States,  the  foreign  country  may 
nevertheless  be  considered  to  grant  an 
equivalent  exemption  and  to  be  a 
qualified  foreign  country  if  the 
residence-based  tax  is  imposed  only  on 
a  corporation  organized  in  the  United 
States  that  is  treated  as  a  resident  of  the 
other  country  because  its  place  of 
management  or  control,  or  other 
comparable  standard,  is  in  that  foreign 
country.  See,  H.R.  Rep.  No.  247,  101st 
Cong.,  1st  Sess.  1415  (1989).  If  instead 
the  residence-based  tax  is  imposed  on  a 
corporation  organized  in  the  United 
States  that  is  not  managed  and 
controlled  in  that  foreign  country,  the 
foreign  country  would  not  be  treated  as 
a  qualified  foreign  country  and  would 
not  grant  an  equivalent  exemption  for 
purposes  of  this  section. 

Finally,  a  foreign  country  must 
provide  an  exemption  from  tax  for  all 
income  in  a  category  of  income,  as 
defined  in  paragraph  (h)(2)  of  this 
section.  For  example,  a  country  that 
exempts  income  from  the  bareboat 
charter  of  passenger  aircraft  but  not  the 
bareboat  charter  of  cargo  aircraft  does 
not  provide  an  equivalent  exemption  for 
income  from  bareboat  charter  of  aircraft. 

Pursuant  to  section  872(b)(7),  the 
proposed  rule  explains  in  §  1.883-1(1) 
that  a  possession  of  the  United  States  is 
considered  to  be  a  foreign  country  for 
purposes  of  this  proposed  rule.  Thus,  a 
possession  on  a  mirror  system  is  a 
qualified  foreign  country  and  is 
considered  to  grant  an  equivalent 
exemption  to  corporations  organized  in 
the  United  States.  The  term  mirror 
system  refers  to  the  general  applicability 
of  the  Code  in  the  possession  with  the 
name  of  the  possession  substituted  for 
United  States  in  the  Code  where 
appropriate.  Therefore,  a  qualified 
foreign  corporation  that  is  organized  in 
a  possession  on  a  mirror  system,  and 
that  operates  a  transportation  business 


between  the  possession  and  the  United 
States,  could  exclude  its  income  from 
the  international  operation  of  ships  or 
aircraft  from  its  gross  income  for 
purposes  of  U.S.  Federal  income  tax  and 
such  income  could  be  exempt  from  U.S. 
income  tax.  In  cases  where  a  possession 
is  not  on  a  mirror  system,  the  possession 
may  nevertheless  be  a  qualified  foreign 
country  if,  for  example,  it  provides  for 
an  equivalent  exemption  through  its 
internal  law. 

Section  1.883-l(j)  confirms  the  rule  of 
section  265(a)(1).  If  a  qualified  foreign 
corporation  derives  income  from  a  non- 
exempt  activity  as  well  as  qualified 
income,  and  both  are  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business,  the  foreign 
corporation  may  not  deduct  from  any 
income  derived  from  the  non-exempt 
activity  any  amount  otherwise  allowable 
as  a  deduction  from  qualified  income 
that  is  excluded  from  gross  income  and 
exempt  under  this  proposed  rule. 

Stock  Ownership  Tests 

As  provided  in  §  1.883-l(c)(2),  a 
foreign  corporation  must  satisfy  one  of 
three  stock  ownership  tests  to  be 
considered  a  qualified  foreign 
corporation.  It  must  demonstrate  that 
more  than  fifty  percent  of  the  value  of 
its  stock  is  owned  by  qualified 
shareholders,  as  determined  under 
§  1.883-4  (qualified  shareholder  test)  or 
that  its  stock  is  primarily  and  regularly 
traded  on  an  established  securities 
market  in  a  qualified  foreign  country  or 
in  the  United  States,  as  determined 
under  §  1.883-2  (publicly-traded  test), 
or  that  it  is  a  controlled  foreign 
corporation  as  determined  under 
§  1.883-3  (CFC  test).  Separate  reporting 
and  documentation  requirements  apply 
to  each  test.  A  foreign  corporation  that 
satisfies  the  publicly-traded  test  or  the 
CFC  test  and  its  relevant  reporting  and 
documentation  requirements'does  not 
have  to  comply  with  the  reporting  and 
documentation  requirements  of  the 
qualified  shareholder  test. 

The  Publicly-Traded  Stock  Ownership 
Test 

The  branch  profits  tax  rules  under 
§  1.884-5(d)  provide  the  framework  for 
the  publicly  traded  test  due  to  the  strong 
similarities  between  the  statutory 
language  in  sections  883(c)  and 
884(d)(4)(B)  and  the  fact  that  both  ' 
statutes  were  first  enacted  as  part  of  the 
Tax  Reform  Act  of  1986.  Section  1.883- 
2(a)  provides  that  a  corporation  is  a 
publicly-traded  corporation  if  its  stock 
is  primarily  and  regularly  traded  on  one 
or  more  established  securities  markets 
in  any  qualified  foreign  country  or  in 
the  United  States.  The  proposed  rule 
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generally  follows  §  1.884-5(d)(2)  of  the 
branch  profits  tax  regulations  in 
defining  the  term  established  securities 
market,  except  that  the  proposed  rule 
does  not  require  the  foreign  seciuities 
exchange  to  be  the  principal  exchange 
in  a  coimtry.  In  addition,  the  proposed 
rule  follows  §  1.884-5(d)(3)  in  defining 
the  term  primarily  traded,  except  that  in 
the  proposed  rule  the  corporation's 
stock  may  be  traded  in  any  qualified 
foreign  country  or  the  United  States  and 
is  not  limited  to  trading  only  in  the 
country  where  the  corporation  is 
organized  or  the  United  States. 

Similarly,  the  proposed  rule  follows 
§  1.884-5(d)(4)(i)  in  defining  the  general 
rule  for  the  term  regularly  traded. 
Section  1.883-2(d)  provides  that  stock 
of  a  foreign  corporation  is  regularly 
traded  if  one  or  more  classes  of  stock  of 
the  corporation  that,  in  the  aggregate, 
represent  80  percent  or  more  of  the  total 
combined  voting  power  of  all  classes  of 
stock  of  such  corporation  entitled  to 
vote  and  80  percent  or  more  of  the  total 
value  of  all  classes  of  stock  of  such 
corporation  are  Usted  on  an  established 
securities  market  or  markets  during  the 
taxable  year;  and,  with  respect  to  each 
class  relied  on  to  meet  the  80  percent 
requirement,  trades  in  each  such  class 
are  effected,  other  than  in  de  minimis 
quantities,  on  such  market  or  markets 
on  at  least  60  days  diuing  the  taxable 
year  (or  Ve  of  the  number  of  days  in  a 
short  taxable  year).  In  addition,  the 
aggregate  number  of  shares  in  each  such 
class  that  are  traded  on  such  market  or 
markets  during  the  taxable  year  must  be 
at  least  10  percent  of  the  average 
number  of  shares  outstanding  in  that 
class  dvuing  the  taxable  year  (or,  in  the 
case  of  a  short  taxable  year,  a  percentage 
that  equals  at  least  10  percent  of  the 
average  niunber  of  shares  outstanding  in 
that  class  during  the  short  taxable  year 
multiplied  by  the  niunber  of  days  in  the 
short  taxable  year,  divided  by  365). 

In  addition,  if  a  class  of  stock  of  the 
foreign  corporation  is  traded  on  an 
established  securities  market  in  the 
United  States,  and  it  is  regularly  quoted 
by  brokers  or  dealers  making  a  market 
in  the  stock,  it  can  also  be  treated  as 
meeting  the  trading  requirements, 
provided  that  the  closely-held 
exception,  described  below,  does  not 
apply.  A  broker  or  dealer  makes  a 
market  in  a  stock  only  if  the  broker  or 
dealer  holds  himself  out  to  buy  or  sell 
the  stock  at  the  quoted  price. 

A  closely-held  class  of  stock,  as  set 
out  in  §  1.883-2(d)(3)(i),  cannot  be 
treated  as  meeting  the  trading 
requirements  of  the  publicly-traded 
stock  ownership  test.  See,  §  1.884- 
5{d)(4)(iii)(A).  Section  1.883-2(d){3)(i) 
provides  that  a  class  of  stock  is  closely 


held  if  at  any  time  during  the  taxable 
year,  one  or  more  5  percent 
shareholders  own,  in  the  aggregate,  50 
percent  or  more  of  the  value  of  the 
outstanding  shares  of  the  class  of  stock 
at  any  time  dxuing  the  taxable  year.  A 
five  percent  shareholder  is  any  person 
who  owns  at  least  five  percent  of  the 
value  of  the  outstanding  shares  of  the 
class  of  stock,  taking  into  accoimt  stock 
owned  by  related  persons.  See  §  1.883- 
2(d)(3)(iii).  See  also  §  1.884- 
5(d)(4){iii)(B). 

For  this  purpose,  persons  will  be 
treated  as  related  if  they  are  related 
within  the  meaning  of  section  267(b).  In 
determining  whether  two  or  more 
corporations  are  members  of  the  same 
controlled  group  under  section 
267(b)(3),  a  person  is  considered  to  own 
stock  owned  directly  by  such  person, 
stock  owned  with  the  application  of 
section  1563(e)(1),  and  stock  owned 
with  the  application  of  section  267(c). 
Further,  in  determining  whether  a 
corporation  is  related  to  a  partnership 
under  section  267(b)(10),  a  person  is 
considered  to  own  the  partnership 
interest  owned  directly  by  such  person 
and  the  partnership  interest  owned  with 
the  application  of  section  267(e)(3). 

The  closely-held  test  in  this  proposed 
rule  differs  in  one  significant  respect 
bom  the  rule  in  the  branch  profits  tax 
regulations.  The  proposed  rule  allows 
the  foreign  corporation  to  look  through 
the  five  percent  shareholders  of  the 
closely-held  class  to  the  ultimate 
owners  and  to  demonstrate  that  such 
owners  are  qualified  shareholders, 
provided  no  shares  of  stock  in  the  chain 
of  ownership  are  issued  in  bearer  form. 
In  the  proposed  rule,  a  class  of  stock  of 
a  foreign  corporation  that  is  otherwise 
regularly  traded  but  is  also  closely-held 
will  be  treated  as  regularly  traded  if  the 
foreign  corporation  demonstrates  that 
more  than  50  percent  of  the  value  of  that 
class  of  stock  is  owned,  or  is  treated  as 
owned  by  applying  the  rules  of 
attribution  contained  in  §  1.883-4(c),  by 
qualified  shareholders  for  more  than 
half  of  the  days  of  the  taxable  year.  The 
requirements  for  being  treated  as  a 
qualified  shareholder  are  described  in 
§  1.883^(b).  Under  this  rule,  an 
individual  cannot  be  treated  as  a 
qualified  shareholder  if  any  corporation 
in  the  relevant  chain  of  ownership 
issues  stock  in  bearer  form. 

Thus,  a  foreign  corporation  with  a 
class  of  stock  that  is  closely-held  may 
nevertheless  count  that  class  as 
regularly  traded  provided  that  the 
foreign  corporation  is  able  to  establish 
that  more  than  50  percent  of  the  value 
of  the  entire  class  of  stock  is  owned  (for 
example,  through  a  partnership,  trust  or 
holding  company)  by  persons  who 


would  themselves  be  qualified 
shareholders.  The  branch  profits  tax 
regulations  do  not  treat  a  closely-held 
class  of  stock  as  regularly  traded  if  50 
percent  or  more  of  the  value  of  the 
closely-held  block  is  owned  by  one  or 
more  5  percent  shareholders  who  are 
not  qualifying  shareholders,  as  defined 
in  §  1.884-5(b)(l)  and  those  regulations 
do  not  permit  the  foreign  corporation  to 
look  beyond  the  5  percent  shareholders 
to  the  owners.  The  IRS  is  considering 
whether  to  make  conforming  changes  to 
§1.884-5(d)(4)(iii). 

Parap^ph  (d)(4)  is  similar  to  §  1.884- 
5(d)(4)(iv)  and  provides  that  trades 
between  related  persons  described  in 
section  267(b),  as  modified  by  §  1.883- 
2(d)(3)(iii),  and  trades  conducted  in 
order  to  meet  the  regularly  traded 
requirements  are  disregarded.  A  class  of 
stock  shall  not  be  treated  as  meeting  the 
trading  requirements  if  there  is  a  pattern 
of  trades  conducted  to  meet  such 
requirements.  For  example,  trades 
between  two  persons  that  occxu  several 
times  during  the  taxable  year  may  be 
treated  as  an  arrangement  or  a  pattern  of 
trades  conducted  to  meet  the  trading 
requirements  of  paragraph  (d)  of  this 
section. 

Section  1.883-2(d)(5)  provides  an 
example  to  illustrate  the  application  of 
the  rules  regarding  regularly  traded 
stock  and  the  closely-held  exception. 

Section  1.883-2(e)  provides  that  a  , 
foreign  corporation  relying  on  the  • 

publicly-traded  stock  ownership  test  to* 
establish  that  it  satisfies  the  stock 
ownership  test  of  §  1.883-l(c)(2)  must 
substantiate  that  it  meets  such 
requirements.  The  proposed  rule 
requires,  for  example,  that  if  a  class  of 
stock  of  a  foreign  corporation  is  closely- 
held  within  the  meaning  of  paragraph 
(d)(3)(i),  then  the  foreign  corporation 
must  obtain  an  ownership  statement 
from  each  qualified  shareholder  upbn 
whom  it  relies  to  meet  the  exception  to 
the  closely-held  test.  The  owmership 
statements  are  described  in  §  1.883-4(d). 
In  addition,  the  foreign  corporation 
must  maintain  and  provide  to  the 
Commissioner  upon  request  a  list  of  its 
shareholders  of  record  and  any  other 
relevant  information. 

Section  1.883-2(f)  describes  the 
information  that  the  foreign  corporation 
must  include  in  its  Form  1120F  in  order 
to  rely  on  the  publicly-traded  stock 
ownership  test  to  satisfy  the  stock 
ownership  test  of  §  1.883-l(c)(2). 

Controlled  Foreign  Corporation  Stock 
Ownership  Test. 

Section  1.883-3  provides  ndes  that  a 
foreign  corporation  must  follow  if  the 
foreign  corporation  relies  on  this  section 
to  satisfy  the  stock  ownership  test  of 
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§1.883-l(c)(2) 


ownership  test 
organized  in  a 
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A  controlled  foreign 


corporation  (CI  'C)  satisfies  the  stock 


To  satisfy  th^ 
paragraph  (b), 
must  be  a  CFC  \ 
957(a)  if  such  ; 


of§1.883-l(c)(2)ifitis 
,  qualified  foreign  country, 
satisfies  the  income  inclusion  test  of 
paragraph  (b)  of  this  section,  and 
satisfies  the  documentation  and 
reporting  requirements  of  paragraphs  (c) 
and  (d)  of  this  iection,  respectively  (the 
CFC  test).  For  purposes  of  these 
proposed  rules,  a  CFC  that  fails  the 
income  inclusi  on  test  may  only  satisfy 
the  stock  owne  rship  test  of  §  1.883- 
1(c)(2)  if  the  CFC  demonstrates  that  it 
meets  either  thp  publicly  traded  test  of 
§  1.883-2  or  th0  qualified  shareholder 
test  of  §1.88:    ' 

income  inclusion  test  of 
le  foreign  corporation 
IS  defined  in  section 
ction  were  applied 
without  regardlto  section  318(a)(4).  In 
addition,  mora  than  50  percent  of  the 
CFC's  subpart  F  income  (as  defined  in 
section  952)  derived  from  the 
international  operation  of  ships  or 
aircraft  must  b  i  included,  puirsuant  to 
section  951,  in  the  gross  income  of  one 
or  more  U.S.  citizens,  individual 
residents  of  th«  •■  United  States  or 
domestic  corpc  rations  for  the  taxable 
years  of  such  p  arsons  in  which  the 
taxable  year  of  the  CFC  ends.  This 
additional  reqi  irement  was  included  in 
order  to  prevei  t  inappropriate  extension 
of  benefits  und  er  section  883.  The  rule 
is  illustrated  b;  ■  two  examples. 

Paragraph  (c  provides  that  a  CFC 
relying  on  this  section  to  satisfy  the 
stock  ownersh  p  test  of  §  1.883-l(c)(2) 
must  establish  all  the  facts  necessary  to 
satisfy  the  Con  imissioner  that  it 
qualifies  undei  the  CFC  stock 
ownership  test  To  meet  this 
requirement  w  th  respect  to  the  income 
inclusion  test,  the  CFC  must  obtain  the 
documentation  described  in  paragraph 
(c)(2).  This  doc  umentation  includes  a 
copy  for  the  ta  cable  year  of  the  Form 
5471,  Informal  on  Return  of  U.S. 
Persons  With  I  lespect  to  Certain  Foreign 
Corporations  {  f  otherwise  required  to  be 
filed)  prepared  by  or  on  behalf  of  any 
U.S.  shareholder  that  is  a  partnership. 


estate  or  trust 
documentatior 
statement  from 


n  addition,  the 
must  include  a  written 
each  such  U.S. 
shareholder  th^t  is  a  partnership,  estate 
or  trust  provid  ng  the  name,  address, 
taxpayer  ident  fication  number  and 
percentage  of  i  aterest  in  the  U.S. 
shareholder  he  Id  by  each  partner, 
beneficiary  or  )ther  interest  owner  that 
is  a  U.S.  citizei  i,  individual  resident  of 
the  United  Staies  or  domestic 
corporation 

Finally,  para  graph  (d)  explains  that  if 
a  CFC  is  relyin  g  on  this  section  to  satisfy 
the  stock  own«  rship  test  of  §  1.883- 


1(c)(2),  it  must  include  certain 
additional  information  in  its  Form 
1120F  for  the  taxable  year,  along  with 
the  information  required  to  be  included 
in  its  return  by  §  1.883-l(c)(3).  This 
additional  information  is  set  out  in 
paragraph  (d)  and  should  be  current  as 
of  the  end  of  the  corporation's  taxable 
year. 

Qualified  Shareholder  Stock  Ownership 
Test 

Section  1.883-4(a)  provides  that  a 
foreign  corporation  shall  satisfy  the 
stock  ownership  test  of  §  1.883-1  (c)(2)  if 
more  than  50  percent  of  its  stock  (by 
value)  is  owned,  or  treated  as  owned  by 
applying  the  attribution  rules  of 
paragraph  (c)  of  this  section,  for  at  least 
half  of  the  number  of  days  in  the  foreign 
corporation's  taxable  year  by  one  or 
more  qualified  shareholders.  In 
addition,  a  foreign  corporation  must 
meet  the  substantiation  and  reporting 
requirements  of  paragraphs  (d)  and  (e) 
of  this  section  (qualified  shareholder 
stock  ownership  test). 

Paragraph  (b)(1)  of  this  section 
explains  that  a  shareholder  is  a  qualified 
shareholder  only  if  the  shareholder 
meets  certain  criteria.  First,  the 
shareholder  must  be  a  resident  in  a 
country  that  offers  an  equivalent 
exemption  for  the  same  type  of  income 
as  that  earned  by  the  foreign 
corporation.  Second,  the  shareholder 
must  not  own  its  interest  in  the  foreign 
corporation  through  bearer  shares  either 
directly  or  by  applying  the  attribution 
rules  of  paragraph  (c)  of  this  section. 
Third,  the  shareholder  must  provide  to 
the  foreign  corporation  the 
documentation  required  in  paragraph 
(d)  of  this  section  and  the  foreign 
corporation  must  meet  the  reporting 
requirements  of  paragraph  (e)  of  this 
section  with  respect  to  such 
shareholder.  Finally,  the  shareholder 
must  be  described  in  one  of  the 
following  categories  of  qualified 
shareholders — 

(A)  An  individual  who  is  not  a 
beneficiary  of  a  pension  fund,  as 
described  in  paragraph  (E),  and  who  is 

a  resident  of  a  qualified  foreign  coxmtry, 
as  determined  under  paragraph  (b)(2); 

(B)  The  government  of  a  qualified 
foreign  country  (or  a  political 
subdivision  or  local  authority  of  such 
country); 

(C)  A  foreign  corporation  that  is 
organized  in  a  qualified  foreign  country 
and  meets  the  publicly  traded  rules  of 
§1.883-2; 

(D)  A  not-for-profit  organization 
described  in  paragraph  (b)(4)  of  this 
section  that  is  not  a  pension  fund  as 
defined  in  paragraph  (b)(5)  of  this 


section  and  that  is  organized  in  a 
qualified  foreign  country;  or 

(E)  A  beneficiary  of  a  pension  fund  (as 
defined  in  paragraph  (b)(5)(iv)  of  this 
section)  administered  in  or  by  a 
qualified  foreign  country  (whose 
residency  is  determined  under 
paragraph  (d)(3)). 

Paragraph  (b)(2)  of  this  section 
explains  when  an  individual  is  a 
resident  of  a  qualified  foreign  country 
for  purposes  of  this  proposed  rule.  An 
individual  is  a  resident  of  a  qualified 
foreign  country  only  if  the  individual  is 
fully  liable  to  tax  as  a  resident  in  such 
country  (for  example,  an  individual  who 
is  liable  to  tax  only  on  a  remittance 
basis  in  a  foreign  country  may  not  be 
treated  as  a  resident  of  that  country), 
and  in  addition,  either:  (1)  The 
individual's  tax  home,  within  the 
meaning  of  paragraph  (b)(2)(ii)  of  this 
section,  is  within  that  qualified  foreign 
country  183  days  or  more  of  the  taxable 
year;  or  (2)  the  individual  is  treated  as 
a  resident  of  a  qualified  foreign  country 
based  on  special  rules  pursuant  to 
paragraphs  (d)(3)  of  this  section. 

Paragraph  {b)(2)(ii)  explains  that  for 
piuposes  of  this  section  an  individual's 
tax  home  is  considered  to  be  located  at 
the  individual's  regular  or  principal  (if 
more  than  one  regular)  place  of 
business.  If  the  individual  has  no 
regular  or  principal  place  of  business 
because  of  the  nature  of  his  business  (or 
lack  of  a  business),  then  the  individual's 
tax  home  is  located  at  his  regiilar  place 
of  abode  in  a  real  and  substantial  sense. 
If  an  individued  has  no  regular  or 
principal  place  of  business  and  no 
regular  place  of  abode  in  a  real  and 
substantial  sense  in  a  qualified  foreign 
country  for  183  days  or  more  of  the 
taxable  year,  that  individual  does  not 
have  a  tax  home  for  purposes  of  this 
section  and,  therefore,  is  not  a  qualified 
shareholder  unless  either  a  special  rule 
in  paragraphs  (d)(3)(ii)  through  (v)  of 
this  section  applies  or  the  individual 
demonstrates  tbat  he  is  fully  liable  to 
tax  as  a  resident  in  such  country.  If 
further  guidance  is  needed  to  determine 
the  tax  home  of  an  individual  for  the 
purpose  of  determining  whether  the 
individual  is  a  qualified  shareholder 
under  this  paragraph,  the  proposed  rule 
anticipates  that  the  foreign  corporation 
would  look  to  published  guidance 
under  section  911(d)(3),  with  the 
exception  of  guidance  relating  to  the 
treatment  of  itinerants. 

Paragraph  (b)(3)  provides  that  a 
shareholder  otherwise  described  in 
paragraph  (b)(1)  of  this  section  may  be 
a  resident  of  a  foreign  country  that 
provides  an  equivalent  exemption  for 
the  category  of  income  at  issue  through 
an  income  tax  convention  with  the 
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United  States.  If  the  shareholder  relies 
on  the  convention  to  demonstrate  that 
the  country  of  residence  provides  an 
equivalent  exemption  and  the 
convention  has  a  requirement  in  the 
shipping  and  air  transport  article  other 
than  residence,  such  as  place  of 
registration  or  documentation  of  the 
ship  or  aircraft,  or  in  the  limitation  on 
benefits  article,  such  as  a  percentage  of 
resident  ownership,  the  shareholder  is 
not  a  qualified  shareholder  unless  the 
corporation  seeking  qualified  foreign 
corporation  status  would  satisfy  any 
such  additional  requirement  if  it  were 
organized  in  such  foreign  country.  The 
proposed  rule  offers  two  examples  to 
illustrate  this  rule. 

Paragraph  (b)(4)  explains  the 
requirements  for  a  not-for-profit 
organization  to  be  a  qualified 
shareholder.  This  rule  generally  follows 
the  rules  in  the  first  paragraph  of 
§  1.884-5(b)(l)(iv)  of  the  branch  profits 
tax  regulations.  Similarly,  paragraph 
(b)(5)  explains  the  requirements  that  a 
pension  fund  must  satisfy  in  order  for 
its  beneficiaries  to  be  quedified 
shareholders.  The  proposed  rule 
addresses  both  government  and  non- 
government pension  funds  and  defines 
the  term  beneficiary  of  a  pension  fund. 
This  paragraph  generally  follows 
§  1.884-5(b)(8)(i)  through  (iii)  of  the 
branch  profits  tax  regulations. 

Paragraph  (c)  of  this  section  contains 
the  rules  for  determining  constructive 
ownership  for  piu-poses  of  applying  the 
stock  ownership  test  of  §  1.883-l(c){2) 
and  the  qualified  shareholder  stock 
ownership  test  of  paragraph  (a)  of  this 
section.  Paragraph  (c)(1)  provides  that 
stock  owned  by  or  for  a  corporation, 
partnership,  trust,  estate,  or  mutual 
insurance  company  or  similar  entity 
shall  be  treated  as  owned 
proportionately  by  its  shareholders, 
partners,  beneficiaries,  grantors,  or  other 
interest  holders  as  provided  in 
paragraphs  (c)(2)through  (6)  of  this 
section.  The  proportionate  interest  rules 
of  this  paragraph  apply  successively 
upward  through  a  chain  of  ownership, 
and  a  person's  proportionate  interest 
shall  be  computed  for  the  relevant  days 
or  period  that  is  taken  into  account  in 
determining  whether  a  foreign 
corporation  satisfies  the  requirements  of 
paragraph  (a)  of  this  section.  Stock 
treated  as  owned  by  a  person  by  reason 
of  this  paragraph  shall  be  treated  as 
actually  owned  by  such  person  for 
purposes  of  this  section.  An  owner  of  an 
interest  in  an  association  taxable  as  a 
corporation  shall  be  treated  as  a 
shareholder  of  such  association  for 
purposes  of  this  paragraph  (c). 

Paragraph  (c)(2)  explains  that  a 
partner  shall  be  treated  as  having  an 


interest  in  stock  of  a  foreign  corporation 
owned  by  a  partnership  in  proportion  to 
the  least  of  three  distributive  shares: 
The  partner's  percentage  distributive 
share  of  the  partnership's  dividend 
income  from  the  stock;  the  partner's 
percentage  distributive  share  of  gain 
from  disposition  of  the  stock  by  the 
partnership;  or  the  partner's  percentage 
distributive  share  of  the  stock  (or 
proceeds  from  the  disposition  of  the 
stock)  upon  liquidation  of  the 
partnership.  This  rule  generally  follows 
the  constructive  ownership  rules  in 
§  1.884-5(b)(2)(ii)  of  the  branch  profits 
tax  regulations.  It  differs,  however, 
because  all  qualified  shareholders  that 
are  partners  in  a  partnership  and  that 
are  residents  of,  or  organized  in,  the 
same  qualified  foreign  country  shall  be 
treated  as  one  partner.  Thus,  the 
percentage  distributive  shares  of 
dividend  income,  gain  and  liquidation 
rights  of  all  qualified  shareholders  that 
are  partners  in  a  partnership  and  that 
are  residents  of,  or  organized  in,  the 
same  qualified  foreign  country  are 
aggregated  prior  to  determining  the  least 
of  the  three  percentages  set  out  in 
paragraph  (c)(2)(i)  of  this  section.  This 
divergence  was  necessary  because  one 
coimtry  may  be  a  qualified  foreign 
coimtry  while  another  may  not  and  it  is 
necessary  for  the  foreign  corporation  to 
identify  the  value  of  the  stock  owned  by 
residents  of  each  country.  Several 
examples  illustrate  the  rules  of  this 
paragraph. 

Paragraph  {c)(3)  of  this  section 
provides  rules  for  determining  the 
owners  of  stock  owned  by  or  for  a  trust 
or  estate.  These  rules  generally  adopt 
the  rules  of  §  1.884-5ft)(2)(iii)  of  the 
branch  profits  tax  regulations.  Similarly, 
paragraphs  (c)(4)  and  (5)  provide  rules 
for  determining  the  owners  of  stock 
owned  by  corporations  that  issue  stock 
and  by  mutu^lnsurance  companies  and 
similar  entities,  respectively.  "These 
rules  adopt  the  rules  of  §  1.884- 
5(b)(2)(iv)  and  (v)  of  the  branch  profits 
tax  regulations,  respectively. 

Paragraph  (c)(6)  explains  how  to 
compute  the  beneficial  interests  of 
individuals  in  non-government  pension 
funds.  This  rule  differs  from  the  ride  in 
§  1.884-5(b)(8)(iv)  of  the  branch  profits 
tax  regulations  in  that  the  proposed  rule 
provides  that  stock  held  by  a  non- 
government pension  fund  shall  be 
considered  owned  by  the  beneficiaries 
of  the  fund  equally  on  a  pro-rata  basis 
if  certain  conditions  are  met.  For 
example,  the  trustees,  directors  or  other 
administrators  of  the  pension  fund  must 
have  no  knowledge,  and  no  reason  to 
know,  that  a  pro-rata  allocation  of 
interests  of  the  fund  to  all  beneficiaries 
would  differ  significantly  fi-om  an 


actuarial  allocation  of  interests  in  the 
fund  (or,  if  the  beneficiaries'  actuarial 
interest  in  the  stock  held  directly  or 
indirectly  by  the  pension  fund  differs 
from  the  beneficiaries's  actuarial 
interest  in  the  pension  fund,  that  a  pro- 
rata allocation  of  interests  of  the  fund  to 
all  beneficiaries  would  differ 
significantly  from  the  actuarial  interests 
computed  by  reference  to  the 
beneficiaries'  actuarial  interest  in  the 
stock). 

The  branch  profits  tax  regulations 
determine  such  beneficial  interests  on 
an  actuarial  basis.  The  other  conditions 
that  must  be  satisfied  generally  follow 
those  set  out  in  §  1.884-5(b)(8)(iv). 

Paragraph  (d)(1)  provides  that  a 
foreign  corporation  that  relies  on  this 
section  to  satisfy  the  ownership 
requirements  of  §  1.883-l(c)(2),  must 
establish  all  the  facts  necessary  to 
satisfy  the  Commissioner  that  more  than 
50  percent  of  the  value  of  its  shares  is 
owned,  or  treated  as  owned  by  applying 
paragraph  (c)  of  this  section,  by 
qualified  shareholders.  A  foreign 
corporation  cannot  meet  this 
requirement  with  respect  to  any  stock 
issued  in  bearer  form.  A  shareholder 
that  holds  shares  in  the  foreign 
corporation  either  directly  or  indirectly 
in  bearer  form  caimot  be  a  qualified 
shareholder. 

Paragraph  (d)(2)(i)  provides  that, 
except  as  provided  in  paragraph  (d)(3), 
a  person  may  only  be  a  qualified 
shareholder  if  for  the  relevant  period, 
the  person  completes  an  ownership 
statement,  which  is  described  in 
paragraph  (d)(4)  of  this  section.  In  the 
case  of  a  person  owning  stock  in  the 
foreign  corporation  indirectly  through 
one  or  more  intermediaries  (including 
mere  legal  owners  or  recordholders 
acting  as  nominees),  each  intermediary 
in  the  chain  of  ownership  between  that 
person  and  the  foreign  corporation 
seeking  qualified  foreign  corporation 
status  must  also  complete  an 
intermediary  owmership  statement, 
which  is  described  in  paragraph 
(d)(4)(v).  In  addition,  the  foreign 
corporation  must  receive  such 
ownership  statements  and  retain  them 
with  the  corporate  books  and  records 
imtil  the  close  of  statute  of  limitations 
for  the  taxable  year  to  which  the 
statements  relate. 

The  ownership  statements  required  in 
paragraph  (d)(2)(i)  remain  valid  until 
the  earlier  of  the  last  day  of  the  third 
calendar  year  following  the  year  in 
which  the  ownership  statement  is 
signed  or  the  day  that  a  change  of 
circumstance  occurs  that  makes  any 
information  on  the  ownership  statement 
incorrect.  For  example,  an  ownership 
statement  signed  on  September  30, 
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2000,  remains  valid  through  December 
31,  2003,  unless  circumstances  change 
that  make  the  i  iformation  of  the 
statement  no  longer  correct. 

Paragraph  (dl(3)  contains  special  rules 
for  determininj  the  residence  of  certain 
shareholders,  'fhese  rules  are  intended 
to  simplify  and  reduce  the  effort  needed 
by  the  foreign  Corporation  and  its 
intermediary  sl^areholders  to  obtain  the 
documentation]  required  to  substantiate 
whether  the  fooeign  corporation  satisfies 
the  qualified  shareholder  stock 
ownership  test  J  If  one  of  these  special 
rules  applies,  tke  foreign  corporation  is 
not  required  to  obtain  an  ownership 
statement  from  the  individual  owners 
covered  by  that  rule. 

Paragraph  (dl(3)(ii)  provides  a  special 
rule  for  registered  shareholders  owning 
less  than  one  percent  of  widely-held 
corporations.  Tiiis  rule  is  adopted  from 
§  1.884-5(b)(3)fiii)  of  the  branch  profits 
tax  regulations.]  A  foreign  corporation 
with  at  least  251)  registered  individual 
shareholders,  tl  lat  is  not  a  publicly- 
traded  corporat  ion,  as  described  in 
§  1.883-2,  (a  widely-held  corporation), 
may  not  be  required  to  obtain  an 
ownership  state  ment  from  an  individual 
shareholder  ow  ning  less  than  one 
percent  of  the  \  ridely-held  corporation 
at  all  times  dur  ng  the  taxable  year.  If 
such  widely-he  d  foreign  corporation  is 
the  foreign  corj  oration  seeking  qualified 
foreign  corpora  ion  status,  or  an 
intermediary  that  meets  the 
documentation  requirements  of 
paragraphs  {d)(  0(v){A)  and  (B)  of  this 
section,  relatinj  to  ownership 
statements  fron  widely-held 
intermediaries  vith  registered 
shareholders  owning  less  that  one 
percent  of  such  intermediary,  the 
widely-held  for  jign  corporation  may 
treat  the  addres  3  of  record  in  its 
ownership  reco  rds  as  the  residence  of 
any  less  than  oi  le  percent  individual 
shareholder  if  t  le  individual's  address 
of  record  is  not  a  non-residential 
address,  such  a  i  a  post  office  box  or  in 
care  of  a  financ  al  intermediary  or  stock 
transfer  agent  a  id  the  officers  and 
directors  of  the  widely-held  corporation 
neither  know  n  )r  have  reason  to  know 
that  the  individjual  does  not  reside  at 
that  address. 

Paragraph  (d]  3)(iii)  provides  special 
rules  for  pensic  ti  funds.  An  individual 
who  is  a  benefii  ;iary  of  a  government 
pension  fund  sliall  be  treated  as  a 
resident  of  the  (  ountry  in  which  the 
pension  fund  is  administered  if  the 
pension  fund  s<  tisfies  the 


documentation 


requirements  of 


section,  relating 
statements  fron 
individual  who 


paragraphs  (d)('i)(v)(A)  and  (C)(1)  of  this 


to  ownership 

pension  funds.  An 

is  a  beneficiary  of  a  non- 


government pension  fund  having  more 
than  100  beneficiaries  shall  be  treated  as 
a  resident  of  the  country  of  the 
beneficiary's  address  as  it  appears  on 
the  records  of  the  fund,  provided  it  is 
not  a  nonresidential  address,  such  as  a 
post  office  box  or  an  address  in  care  of 
a  financial  intermediary,  and  provided 
none  of  the  trustees,  directors  or  other 
administrators  of  the  pension  fund 
know,  or  have  reason  to  know,  that  the 
beneficiary  is  not  an  individual  resident 
of  such  foreign  country.  This  rule 
applies  only  if  the  non-government 
pension  fund  satisfies  the 
documentation  requirements  of 
paragraphs  {d)(4)(v)(A)  and  (C)(2)  of  this 
section. 

Paragraph  (d){3)(iv)  provides  a  special 
rule  for  publicly-traded  corporations 
owning  a  direct  or  indirect  interest  in 
the  foreign  corporation  seeking  qualified 
foreign  corporation  status.  Any  stock  in 
a  foreign  corporation  seeking  qualified 
foreign  corporation  status  that  is  owned 
by  a  publicly  traded  corporation  will  be 
treated  as  owned  by  a  person  resident  in 
the  coiuitry  where  the  publicly  traded 
corporation  is  organized  if  the  foreign 
corporation  receives  the  statement 
described  in  paragraph  (d)(4)(iii)  of  this 
section  from  the  publicly-traded 
shareholder  along  with  copies  of  any 
relevant  ownership  statements  that  the 
publicly  traded  shareholder  relies  on  to 
satisfy  the  exception  to  the  closely-held 
class  of  stock  rule  of  §  1.883-2(d)(3)(ii). 

Finally,  paragraph  (d)(3)(v)  provides  a 
special  rule  for  not-for-profit 
organizations.  For  purposes  of  meeting 
the  ownership  requirements  of 
paragraph  (a)  of  this  section,  a  not-for- 
profit  organization  may  rely  on  the 
addresses  of  record  of  its  individual 
beneficiaries  and  supporters  to 
determine  where  such  persons  are 
resident,  provided  that:  The  addresses 
of  record  are  not  nonresidential 
addresses  such  as  a  post  office  box  or  in 
care  of  a  financial  intermediary;  the 
officers,  directors  or  administrators  or 
the  organization  do  not  know  or  have 
reason  to  know  that  the  individual 
beneficiaries  or  supporters  do  not  reside 
at  that  address;  and  the  foreign 
corporation  seeking  qualified  foreign 
corporation  status  receives  the 
statement  required  in  paragraph 
(d)(4)(iv)  of  this  section  from  the  not-for 
profit  organization. 

Paragraph  (d)(4)  describes  the 
information  that  must  be  obtained  by  a 
corporation  seeking  qualified  foreign 
corporation  status  for  each  taxable  year 
if  the  foreign  corporation  relies  on 
§  1.883-4  to  meet  the  stock  ownership 
requirements  of  §  1.883-1  (c)(2),  or  to 
demonsfrate  that  it  is  not  a  closely-held 
corporation.  Treasury  and  the  IRS  solicit 


comments  with  respect  to  the 
appropriateness  of  these  information 
requireinents. 

Paragraph  (d)(4)(i)  provides  that  an 
ownership  statement  from  an  individual 
shareholder  is  a  written  statement 
signed  under  penalties  of  perjury  stating 
certain  general  information  about  a 
shareholder's  ownership  interest  and 
country  of  residence.  Paragraph  (d)(4)(ii) 
provides  additional  information  that 
must  be  included  if  the  shareholder  is 
a  foreign  government.  Paragraph 
(d)(4)(iii)  provides  additional 
information  that  must  be  included  if  the 
shareholder  is  a  publicly  traded 
corporation.  Paragraph  (d)(4)(iv) 
provides  additional  information  that 
must  be  included  if  the  shareholder  is 
a  not-for-profit  organization. 

The  foreign  corporation  seeking 
qualified  foreign  corporation  status 
must  obtain  an  intermediary  ownership 
statement  from  each  intermediary 
standing  in  the  chain  of  ownership 
between  it  and  the  qualified 
shareholders  upon  whom  it  relies  to 
meet  the  qualified  shareholder  stock 
ownership  test.  Paragraph  (d)(4)(v) 
provides  that  an  intermediary 
ownership  statement  is  a  written 
statement  signed  under  penalties  of 
perjury  by  the  intermediary  (if  the 
intermediary  is  an  individual)  or  a 
person  who  would  be  authorized  to  sign 
a  tax  return  on  behalf  of  the 
intermediary  (if  the  intermediary  is  not 
an  individual)  stating  certain  general 
information  about  the  intermediary's 
ownership  interest  and  residence. 
Paragraph  (d)(4){v)(B)  provides 
additional  information  that  must  be    ' 
included  if  the  shareholder  is  a  widely- 
held  intermediary  with  registered 
shareholders  owning  less  than  one 
percent  of  the  widely-held  intermediary. 
Paragraph  (d)(4)(v)(C)  provides 
additional  information  that  must  be 
included  if  the  shareholder  is  a  pension 
fund.  This  paragraph  describes  the 
information  to  be  included  in  the 
intermediary  ownership  statement  by 
both  government  and  non-government 
pension  funds  and  provides  that  the 
determinations  required  to  be  made 
under  this  paragraph  (d)(4)(v)(C)  shall 
be  made  using  information  shown  on 
the  records  of  the  pension  fund  for  a 
date  during  the  foreign  corporation's 
taxable  year  to  which  the  determination 
is  relevant. 

Paragraph  {d)(5)  requires  the  foreign 
corporation  seeking  qualified  foreign 
corporation  status  to  retain  the 
documentation  described  in  paragraphs 
(d)(3)  and  (4)  of  this  section  until  the 
expiration  of  the  statute  of  limitations 
for  the  taxable  year  of  the  foreign 
corporation  to  which  the  documentation 
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relates.  Such  documentation  must  be 
made  available  for  inspection  by  the 
Commissioner  at  such  place  as  the 
Commissioner  may  request. 

A  foreign  corporation  relying  on  the 
ownership  requirements  of  this  section 
to  demonstrate  that  it  is  a  qualified 
foreign  corporation  for  purposes  of 
§  1.883-1  (c)(2)  must  provide  the 
information  described  in  paragraph  (e) 
in  addition  to  the  information  required 
in  §  1.883-l(c)(3)  to  be  included  in  its 
Form  1120F  for  each  taxable  year.  The 
information  should  be  current  as  of  the 
end  of  the  corporation's  taxable  year. 
This  information  is  to  be  based  on  an 
analysis  of  the  ownership  records  of  the 
foreign  corporation,  as  well  as  on  the 
ownership  statements  and  other 
docvmientation  that  are  obtained  from 
its  shareholders. 

Proposed  Efifective  Dates 

The  effective  date  provisions  for  the 
proposed  rule  are  contained  in  §  1.883- 
5.  The  proposed  rule  applies  to  taxable 
years  of  the  foreign  corporation  ending 
30  days  or  more  after  the  date  the 
proposed  rule  is  published  as  a  final 
regulation  in  the  Federal  Register. 
When  the  regulation  is  final,  taxpayers 
may  rely  on  all  the  provisions  of  this 
section  for  guidance  and  may  elect  to 
apply  all  such  substantive  provisions  for 
any  open  taxable  year  beginning  after 
December  31,  1986,  and  ending  before 
the  date  the  final  regulation  is  effective. 
Such  election  will  be  applicable  for  the 
year  of  the  election  and  for  all 
subsequent  taxable  years.  However,  in 
no  event  will  §  1.883-l(c)(3)  (relating  to 
the  substantiation  and  reporting 
required  to  be  treated  as  a  qualified 
foreign  corporation)  or  §§  1.883-2{f), 
1.883-3(d)  and  1.883-4(e)  (relating  to 
additional  information  to  be  included  in 
the  return  to  demonstrate  whether  the 
foreign  corporation  satisfies  one  of  three 
stock  ownership  tests)  apply  to  any 
taxable  yecirs  ending  prior  to  the 
effective  date  of  this  regulation. 

Section  1.883-l(c)(3)  (relating  to  the 
substantiation  and  reporting  required  to 
be  treated  as  a  qualified  foreign 
corporation)  requires  that  certain 
information  be  included  in  the  foreign 
corporation's  Form  1120F,  "U.S.  tax 
Return  of  Foreign  Corporation." 
Sections  1.883-2(f),  1.883-3(d)  and 
1.883— 4(e)  (relating  to  information  to  be 
included  to  demonstrate  whether  the 
foreign  corporation  satisfies  one  of  three 
stock  ownership  tests)  require  that 
additional  information  also  be  included 
in  such  return.  When  this  regulation 
becomes  generally  applicable,  and  until 
the  taxable  year  for  which  the  Form 
1120F  and  its  instructions  are  revised  to 
conform  to  this  regulation  and  the 


foreign  corporation  seeking  qualified 
foreign  corporation  status  is  otherwise 
directed  by  such  instructions,  the 
information  required  in  §  1.883-1  (c)(3) 
and  §  1.883-2(0, 1.883-3(d)  or  1.883- 
4(e),  as  applicable,  must  be  included  in 
a  written  statement  signed  under 
penalties  of  perjury  by  a  person 
authorized  to  sign  the  return,  attached 
to  the  Form  1120F,  and  filed  with  the 
return. 

Special  Analysis 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Pursuant  to  section  7805(f)  of  the  Code, 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business.  An  initial 
regulatory  flexibility  analysis  has  been 
prepared  as  required  for  the  collection 
of  information  in  this  notice  of  proposed 
rulemaking  under  5  U.S.C.  603.  The 
analysis  is  set  forth  in  this  preamble 
under  the  heading  "Initial  Regulatory 
Flexibility  Analysis." 

Initial  Regidatory  Flexibility  Analysis 

This  initial  analysis  is  prepared 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6).  The  objective 
of  the  proposed  regulations  is  to  provide 
guidance  to  foreign  corporations 
engaged  in  the  international  operation 
of  a  ship  or  ships  or  aircraft.  This 
guidance  will  enable  the  foreign 
corporation  to  detormine  if  it  is  eligible 
to  exclude  its  income  fi'om  these 
activities  fi-om  gross  income  for 
purposes  of  its  United  States  Federal 
income  tax.  The  legal  basis  for  these 
requirements  is  section  883.  The  IRS 
and  Treasury  are  not  aware  of  any 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  the  proposed  regulations. 

The  documentation  and  reporting 
requirements  of  the  proposed 
regulations  enable  the  IRS  to  identify 
those  taxpayers  that  may  or  may  not  be 
eligible  to  claim  a  reciprocal  exemption. 
In  addition,  analysis  of  the  required 
shareholder  documentation  will  enable 
the  foreign  corporation  to  correctly  file 
its  U.S.  Federal  income  tax  return. 

There  are  approximately  1 ,400  foreign 
corporations  that  operate  a  ship  or  ships 
or  aircraft  on  voyages  or  flights  to  or 
from  the  United  States  annually.  These 
foreign  corporations  all  have  an 
obligation  to  file  a  U.S.  Federal  income 
tax  return,  regardless  of  whether  they 
are  entitled  to  a  reciprocal  exemption. 
However,  many  of  those  corporations 
are  organized  in  quedified  foreign 


countries  and  may  be  eligible  to  exempt 
their  income  from  the  international 
operation  of  a  ship  or  ships  or  aircraft 
from  U.S.  tax.  Because  it  is  impossible 
to  determine  at  this  time  which  of  these 
foreign  corporations  satisfies  the 
ownership  requirements  of  the  proposed 
rule,  an  estimate  of  the  number  of  small 
entities  that  would  be  affected  by  these 
regulations  is  unavailable.  A  foreign 
corporation  that  complies  with  the 
documentation  requirements  of  these 
proposed  rules  should  have  the 
information  necessary  to  determine  with 
certainty  whether  it  is  eligible  for  an 
equivalent  exemption.  This,  in  turn,  is 
expected  to  create  the  additional 
benefits  of  increasing  compliance  with 
the  filing  requirements  of  the  Internal 
Revenue  Code  and  enabling  the  IRS  to 
confirm  whether  the  foreign  corporation 
is  entitled  to  an  exemption. 

None  of  the  significant  alternatives 
considered  in  drafting  these  regidations 
would  have  significantly  altered  the 
economic  impact  of  the  collections  of 
information  on  small  entities.  In 
considering  the  significant  alternatives 
that  would  be  permissible  under  the 
Code  and  woulc^enable  the  IRS  to 
ensure  compliance  with  the  Code,  the 
IRS  and  Treasury  concluded  that  the 
alternatives  generally  would  impose 
equal  or  greater  biu-dens. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  The  IRS  and  Treasury 
request  comments  on  the  clarity  of  the 
proposed  rule  and  how  it  may  be  made 
easier  to  understand.  All  comments  will 
be  made  available  for  public  inspection 
and  copying. 

A  pucilic  nearing  has  been  scheduled 
for  April  27,  2000.  at  10  a.m.,  in  room 
2615,  Internal  Revenue  Building,  1111 
Constitution  Ave.,  NW.,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues.  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  1 5  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  this  hearing.  Persons  who  wish 


6076 


Federal  Register / Vol.  65,  No.  26 /Tuesday,  February  8,  2000 / Proposed  Rules 


comments  at  the  hearing 
V  Titten  comments  and  an 
1  opics  to  be  discussed  and 
levoted  to  each  topic ' 

and  eight  (8)  copies)  by 
\  period  of  10  minutes 
to  each  person  for 

An  agenda  showing 
of  the  speakers  will  be 
the  deadline  for  receiving 
Copies  of  the 
firee  of  charge 


p)  issed. 


to  present  oral 
must  submit 
outline  of  the 
the  time  to  be 
(signed  original 
April  5,  2000 
will  be  allottee 
making  commi  mts 
the  scheduling 
prepared  after 
outlines  has 
agenda  will  be|  available 
at  the  hearing 

Drafting  Infor^atioii 

The  principal  author  of  these 
proposed  regulations  is  Patricia  A.  Bray 
of  the  Office  o^  the  Associate  Chief 
Coxuisel  (hiteriational).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  pa  rticipated  in  their 
development. 

List  of  Subiect;  in  26  CFR  Part  1 

Income  taxes ,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly 
proposed  to  bej  amended 


26  CFR  part  1  is 

as  follows: 


PART  1— INCOME  TAXES 


Paragraph  1 

for  part  1  is  amiended 
in  numerical 


o:  der 


J 


S.C.  7805  *   *    * 

1-1  is  also  issued  under 


Authority:  26 

Section  1.88> 
26  U.S.C.  883. 

Section  1. 
26  U.S.C.  883 

Section  1 
26  U.S.C.  883. 

Section  1 
26  U.S.C.  883 

Section  1.8811 
26  U.S.C.  883 

Par.  2.  Sectidn  1.883-0  is  added  to 
read  as  follows 


88;  1-2 


88;  1-3 


88: 1-4 


OutliiM 


§1.883-1     Exclikion 
international 


The  authority  citation 
by  adding  entries 
to  read  as  follows: 


is  also  issued  imder 
is  also  issued  under 
is  also  issued  imder 


1-5  is  also  issued  under 


§1.883-0 

This  section 
paragraphs  con  tained 
through  1.883-5 

§  1 .  883-rO    Ou  tli  le  of  major  topics. 


of  maior  topics. 

ists  the  major 

in  §§1.883-1 


of  income  from  the 
op^tion  of  ships  or  aircraft. 


(a)  General  ml 

(b)  Qualified  idcome 

(c)  Qualified  fc  reign  corporation. 

(1)  General  rul  i 

(2)  Stock  owne  rship  tests. 

(3)  Substantiat  on  and  reporting 
requirements. 

(i)  General  rul 

(ii)  Further  doclumentation 

(4)  Commissioi  ler's  discretion  to  cure 
defects  in  docum  jntation. 


(d)  Qualified  foreign  country. 

(e)  Operation  of  ships  or  aircraft. 

(1)  General  rule. 

(2)  Activities  not  considered  operation  of 
ships  or  aircraft. 

(3)  Definitions, 
(i)  Full  charter, 
(ii)  Time  charter, 
(iii)  Voyage  charter, 
(iv)  Wet  lease. 

(v)  Bareboat  charter, 
(vi)  Dry  lease, 
(vii)  Space  or  slot  charter, 
(viii)  Nonvessel  operating  common  carrier 
(hA^OCC). 
(ix)  Code  sharing  arrangements. 

(f)  International  operation. 

(1)  General  rule. 

(2)  Determining  whether  income  is  from 
international  operation. 

(i)  International  carriage  of  passengers. 

(A)  In  general. 

(B)  Round  trip  travel  on  cruise  ships, 
(ii)  International  carriage  of  cargo. 

(iii)  Bareboat  charter  of  ships  or  aircraft 
used  in  international  operations. 

(A)  Ratio  based  on  use. 

(B)  Ratio  based  on  gross  income. 

(g)  Activities  incidental  to  the  international 
operation  of  ships  or  aircraft. 

(1)  General  rule. 

(2)  Activities  not  considered  incidental  to 
the  international  operation  of  ships  or 
aircraft. 

(h)  Equivalent  exemption. 

(1)  General  rule. 

(2)  Determining  equivalent  exemptions  for 
each  category  of  income. 

(3)  Special  rule  with  respect  to  income  tax 
conventions. 

(4)  Exemptions  not  qualifying  as  equivalent 
exemptions. 

(i)  General  rule. 

(ii)  Reduced  tax  rate  or  time  limited 
exemption. 

(iii)  Inbound  or  outbound  freight  tax. 

(iv)  Exemptions  for  limited  types  of  cargo. 

(v)  Territorial  tax  systems. 

(vi)  Countries  that  tax  on  a  residence  basis. 

(vii)  Exemptions  within  categories  of 
income. 

(i)  Treatment  of  possessions. 

(j)  Expenses  related  to  exempt  income  not 
deductible  from  non-exempt  income. 

§  1.883-2    Treatment  of  publicly-traded 
corporations. 

(a)  General  rule. 

(b)  Established  securities  market. 

(1)  General  rule. 

(2)  Exchanges  with  multiple  tiers. 

(3)  Computation  of  dollar  value  of  stock 
traded. 

(4)  Over-the-counter  market. 

(5)  Discretion  to  determine  that  an 
exchange  does  not  qualify  as  an  established 
securities  market. 

(c)  Primarily  traded. 

(d)  Regularly  traded. 

(1)  General  rule. 

(2)  Classes  of  stock  traded  on  a  domestic 
established  securities  market  treated  as 
meeting  trading  requirements. 

(3)  Closely-held  classes  of  stock  not  treated 
as  meeting  trading  requirements. 

(i)  General  rule. 


(ii)  Exception. 

(iii)  Treatment  of  related  persons. 

(4)  Anti-abuse  rule. 

(5)  Example. 

(e)  Substantiation  that  a  foreign 
corporation  is  publicly-traded. 

(i)  In  general. 

(ii)  Availability  and  retention  of  documents 
for  inspection. 

(f)  Reporting  requirements. 

§  1 .883-3    Treatment  of  controlled  foreign 
corporations. 

(a)  General  rule. 

(b)  Special  rule  for  CFC's  with  certain 
entity  shareholders. 

(1)  Income  inclusion  test. 

(2)  Examples. 

(c)  Substantiating  CFC  stock  ownership. 

(1)  In  general. 

(2)  Documentation  from  certain  U.S. 
shareholders. 

(3)  Availability  and  retention  of  documents 
for  inspection. 

(d)  Reporting  requirements. 

§  1 .  883-4    Qualified  shareholder  stock 
ownership  test. 

(a)  General  rule. 

(b)  Qualified  shareholder. 

(1)  General  rule. 

(2)  Residence  of  individual  shareholders, 
(i)  General  rule. 

(ii)  Tax  home. 

(3)  Certain  income  tax  convention 
restrictions  applied  to  shareholders. 

(i)  Application  of  restrictions, 
(ii)  Examples. 

(4)  Not-for-profit  organizations. 

(5)  Pension  funds. 

(i)  Pension  fund  defined, 
(ii)  Government  pension  funds, 
(iii)  Non-government  pension  funds, 
(iv)  Beneficiary  of  a  pension  fund. 

(c)  Rules  for  determining  constructive 
ownership. 

(1)  General  rules  for  attribution. 

(2)  Partnerships, 
(i)  General  rule. 

(ii)  Partners  resident  in  same  country, 
(iii)  Examples. 

(3)  Trusts  and  estates, 
(i)  Beneficiaries. 

(ii)  Grantor  trusts. 

(4)  Corporations  that  issue  stock. 

(5)  Mutual  insurance  companies  and 
similar  entities. 

(6)  Computation  of  beneficial  interests  in 
non-government  pension  funds. 

(d)  Substantiation  of  stock  ownership. 

(1)  General  rule. 

(2)  Application  of  general  rule, 
(i)  Ownership  statements. 

(ii)  Three-year  period  of  validity. 

(3)  Special  rules. 

(i)  Determining  residence  of  certain 
shareholders. 

(ii)  Special  rule  for  registered  shareholders 
owning  less  than  one  percent  of  widely-held 
corporations. 

(iii)  Special  rules  for  beneficiaries  of 
pension  funds. 

(A)  Government  pension  fund. 

(B)  Non-government  pension  fund, 
(iv)  Special  rule  for  stock  owned  by 

publicly-traded  corporations. 
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(v)  Special  rule  for  not-for-profit 
organizations. 

(4)  Ownership  statements  from 
shareholders. 

(i)  Ownership  statements  from  individuals. 

(ii)  Ownership  statements  from  foreign 
governments. 

(iii)  Ownership  statements  from  publicly- 
traded  corporate  shareholders. 

(iv)  Ownership  statements  from  not-for- 
profit  organizations. 

(v)  Ownership  statements  from 
intermediaries. 

(A)  General  rule. 

(B)  Ownership  statements  from  widely- 
held  intermediaries  with  registered 
shareholders  owning  less  than  one  percent  of 
such  widely-held  intermediary. 

(C)  Ownership  statements  from  pension 
funds. 

(J)  Ownership  statements  from  government 
pension  funds. 

[2]  Ownership  statements  from  non- 
government pension  funds. 

[3]  Time  for  making  determinations. 

(5)  Availability  and  retention  of  documents 
for  inspection. 

(e)  Reporting  requirements. 

§  1 .883-5    Effective  date. 

(a)  General  rule. 

(b)  Election  for  retroactive  application. 

(c)  Transition  rule. 

PAR.  3.  Section  1.883-1  is  revised  to 
read  as  follows: 

§  1 .883-1     Exclusion  of.  income  from  the 
international  operation  of  ships  or  aircraft. 

(a)  General  rule.  A  foreign  corporation 
shall  exclude  from  its  gross  income  for 
U.S.  tax  purposes  any  income  it  derives 
from  the  international  operation  of  ships 
or  aircraft  if  such  income  is  qualified 
income  under  paragraph  (h)  of  this 
section  and  if  the  corporation  is  a 
qualified  foreign  corporation  under 
paragraph  (c)  of  this  section.  See 
paragraph  (e)  of  this  section  for  the 
definition  of  the  term  operation  of  ships 
or  aircraft  and  see  paragraph  (f)  of  this 
section  for  the  definition  of  the  term 
international  operation. 

(b)  Qualified  income.  Qualified 
income  is  income  from  the  international 
operation  of  ships  or  aircraft  that — 

(1)  Is  properly  includible  in  any  of  the 
income  categories  described  in 
paragraph  (h){2)  of  this  section;  and 

(2)  Is  the  subject  of  an  equivalent 
exemption,  as  described  in  paragraph 
(h)  of  this  section,  granted  by  the 
qualified  foreign  country  in  which  the 
foreign  corporation  seeking  qualified 
foreign  corporation  status  is  organized. 
See  paragraph  (d)  of  this  section  for  the 
definition  of  the  term  qualified  foreign 
country. 

(c)  Qualified  foreign  corporation — (1) 
General  rule.  A  qualified  foreign 
corporation  is  a  corporation,  as  defined 
in  §§  301.7701-2(b)  and  301.7701-3  of 
this  chapter,  that  is  engaged  in  the 


international  operation  of  ships  or 
aircraft  and  that  is  organized  in  a 
qualified  foreign  country.  To  be  a 
qualified  foreign  corporation  the 
corporation  must  also  satisfy  one  of  the 
three  stock  ownership  tests  described  in 
peiragraph  (c)(2)  of  this  section  and 
satisfy  the  substantiation  and  reporting 
requirements  described  in  paragraph 
(c)(3)  of  this  section.  A  corporation  may 
be  a  qualified  foreign  corporation  with 
respect  to  one  category  of  qualified 
income  but  may  not  be  with  respect  to 
another  category  of  income.  See 
paragraph  (h)(2)  of  this  section  for  a 
discussion  of  categories  of  qualified 
income. 

(2)  Stock  ownership  tests.  To  be  a 
qualified  foreign  corporation  the  foreign 
corporation  generally  must  demonstrate 
and  document  that  more  than  fifty 
percent  of  the  value  of  its  stock  is 
owned  by  qualified  shareholders,  as 
determined  in  §  1.883—4  (qualified 
shareholder  stock  ownership  test). 
However,  a  foreign  corporation  will  not 
be  required  to  demonstrate  that  it 
satisfies  the  qualified  shareholder  stock 
ownership  test  if  it  can  demonstrate 
either  that  its  stock  is  primarily  and 
regularly  traded  on  an  estabUshed 
securities  market  in  a  qualified  foreign 
country  or  in  the  United  States,  as 
determined  under  §  1.883-2  (publicly- 
traded  test),  or  that  it  is  a  controlled 
foreign  corporation  as  determined  under 
§1.883-3  (CFCtest). 

(3)  Substantiation  and  reporting 
requirements — (i)  General  rule.  To  be  a 
qualified  foreign  corporation,  a  foreign 
corporation  must  include  the  following 
information  in  its  Form  1120F,  "U.S. 
Income  Tax  Rettim  of  a  Foreign 
Corporation,"  in  the  manner  that  the 
Form  1120F  and  its  accompanying 
instructions  prescribes — 

(A)  The  corporation's  name  and 
address  (including  mailing  code); 

(B)  The  corporation's  U.S.  taxpayer 
identification  number; 

(C)  The  foreign  country  in  which  the 
corporation  is  organized; 

(D)  The  applicable  authority  for  an 
equivalent  exemption,  (e.g.,  a  citation  to 
either  a  statute  in  the  country  where  the 
corporation  is  organized  or  a  diplomatic 
note  between  the  foreign  country  where 
the  corporation  was  organized  and  the 
United  States  that  provides  an 
equivalent  exemption,  or  to  Rev.  Rul. 
97-31  (1997-1  C.B.  703)  (see 

§  601.601(d)(2)  of  this  chapter),  if  the 
foreign  country  is  included  in  Fart  II  or 
III  of  the  Table  of  countries  that 
currently  provide  an  equivalefit 
exemption); 

(E)  The  category  or  categories  of 
qualified  income  for  which  an 
exemption  is  being  claimed; 


(F)  A  reasonable  estimate  of  the 
amount  of  each  category  of  U.S.  source 
qualified  income  for  which  the 
exemption  is  claimed; 

(G)  Any  other  information  required 
under  §  1.883-2(f),  1.883-3(d),  or  1.883- 
4(e);  and 

(H)  Any  other  specified  information. 

(ii)  Further  documentation.  If  the 
Commissioner  requests  in  writing  that 
the  foreign  corporation  substantiate 
representations  made  under  paragraph 
(c)(3)(i)  of  this  section,  or  under  §  1.883- 
2(f),  1.882-3(d)  or  1.883-4(e),  the 
foreign  corporation  must  provide  the 
supporting  documentation  or 
substantiation  within  60  days  following 
the  written  request.  If  the  foreign 
corporation  does  not  provide  all  of  the 
information  requested  within  the  60  day 
period  but  demonstrates  that  the  failure 
was  due  to  reasonable  cause  and  not 
willful  neglect,  the  Commissioner  may 
grant  the  foreign  corporation  a  30-day 
extension  to  provide  the  supporting 
documentation  or  substantiation. 
Whether  a  failure  to  obtain  the 
dociunentation  or  substantiation  in  a 
timely  manner  was  due  to  reasonable 
cause  shall  be  determined  by  the 
Commissioner  after  considering  all  the 
facts  and  circumstances. 

(4)  Commissioner's  discretion  to  cure 
defects  in  documentation.  The 
Commissioner  retains  the  discretion  to 
cure  any  defects  in  the  documentation 
where  the  Conunissioner  is  satisfied  that 
the  foreign  corporation  would  otherwise 
be  a  qualified  foreign  corporation. 

(d)  Qualified  foreign  country.  A 
qualified  foreign  country  is  a  foreign 
country  that  grants  to  corporations 
organized  in  the  United  States  an 
equivalent  exemption,  as  described  in 
paragraph  (h)  of  this  section,  for  the 
categor}'  of  qualified  income  earned  by 
the  foreign  corporation  seeking  qualified 
foreign  corporation  status.  A  foreign 
country  may  be  a  qualified  foreign 
coimtry  with  respect  to  one  category  of 
income  but  not  with  respect  to  another 
category  of  income,  as  described  in 
paragraph  (h)(2)  of  this  section. 

(e)  Operation  of  ships  or  aircraft — (1) 
General  rule.  Only  a  corporation  that  is 
an  owner,  lessor  or  lessee'  of  an  entire 
ship  or  aircraft  used  to  carry  cargo  or 
passengers  for  hire  can  be  considered 
engaged  in  the  operation  of  ships  or 
aircraft.  The  term  operation  of  ships  or 
aircraft,  which  includes  the  operation  of 
a  single  ship  or  aircraft,  means — 

(i)  Carriage  of  passengers  or  cargo  for 
hire; 

(ii)  Time  or  voyage  charter  of  a  ship, 
or  wet  lease  of  an  aircraft  (full  charter), 
as  defined  in  paragraph  (e)(3)  of  this 
section; 
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(iii)  Bareboa'  charter  of  a  ship,  or  dry 
lease  of  an  aire  raft,  as  defined  in 
paragraph  (e)(3 )  of  this  section;  or 

(iv)  Active  p  irticipation  by  a  foreign 
corporation  th<  t  is  otherwise  engaged  in 
the  operation  c  f  ships  or  aircraft  in  a 
pool,  partnership,  strategic  alliance, 
joint  operating  agreement,  code  sharing 
or  other  joint  v  snture,  that  is  itself 
engaged  in  the  operation  of  ships  or 
aircraft. 

(2)  Activities  not  considered  operation 
of  ships  or  aire  'aft.  A  corporation  that 

is  not  engaged  n  any  of  the  activities 
described  in  pcragraph  (e)(1)  of  this 
section  shall  n(  it  be  considered  engaged 
in  the  operatioi  i  of  ships  or  aircraft. 
Examples  of  ac  tivities  that  do  not 
constitute  acti\  ities  described  in 
paragraph  (e)(1)  of  this  section 
include — 

(i)  The  activi  ties  of  a  nonvessel- 
operating  comi  ion  carrier  (NVOCC),  as 
defined  in  para  graph  (e)(3)(viii)  of  this 
section; 

(ii)  Space  or  dot  charter,  as  defined  in 
paragraph  (e)(3)(vii)  of  this  section; 

(iii)  Snip  maiagement; 

(iv)  Obtainin ;  crews  for  ships  or 
aircraft  not  ope  rated  by  the  corporation; 

(v)  The  activ  ties  of  a  ship's  agent; 

(vi)  Ship  or  a  ircraft  brokering; 

(vii)  Freight :  orwarding; 

(viii)  The  act  vities  of  travel  agents 
and  tour  operal  ors; 

(ix)  Rental  b]  a  container  leasing 
company  of  co;  itainers  and  related 
equipment  for  nland  transportation; 

(x)  Passive  ir  vestment  in  an 
enterprise,  incUuding  a  pool, 
partnership,  stijategic  alliance,  joint 
operating  agree  ment,  or  other  joint 
venture,  engagt  d  in  the  international 
operation  of  sh  ps  or  aircraft;  or 

(xi)  The  activ  ities  of  a  concessionaire. 

(3)  DefinitioT  s— (i)  Full  charter.  Full 
charter  (or  full  rental)  means  a  time 
charter  or  a  vo]  age  charter  of  a  ship  or 
a  wet  lease  of  a  a  aircraft. 

(ii)  Time  cha  rter.  A  time  charter  is  a 
contract  for  the  use  of  a  ship  or  aircraft 
for  a  specific  pi  sriod  of  time  during 
which  the  own  jr/lessor  of  the  ship  or 
aircraft  retains  control  of  the  navigation 
and  manageme  at  of  the  ship  or  aircraft 
[e.g.,  the  ownei  /lessor  continues  to  be 
responsible  for  the  crew,  supplies, 
repairs  and  ma  ntenance,  fees  and 
insurance,  chai  ges,  commissions  and 
other  expenses  connected  with  the  use 
of  the  ship  or  a  rcraft). 

(iii)  Voyage  c  harter.  A  voyage  charter 
is  a  contract  sii  lilar  to  a  time  charter 
except  that  the  ship  or  aircraft  is 
chartered  for  a  specific  voyage  or  flight 
rather  than  for  i  specific  period  of  time. 

(iv)  Wet  least  .  When  a  time  charter  or 
voyage  charter  nvolves  an  aircraft,  it  is 
referred  to,  in  i  oth  cases,  as  a  wet  lease. 


(v)  Bareboat  charter.  A  bareboat 
charter  is  a  contract  for  the  use  of 
aircraft  whereby  the  charterer/lessee  is 
in  complete  possession,  control,  and 
command  of  the  ship  or  aircraft  and 
performs  functions  normally  performed 
by  the  owner/lessor  of  the  ship  or 
aircraft.  For  example,  the  charterer/ 
lessee  is  responsible  for  the  navigation 
and  management  of  the  ship  or  aircraft, 
the  crew,  supplies,  repairs  and 
maintenance,  fees,  insurance,  charges, 
commissions  and  other  expenses 
connected  with  the  use  of  the  ship  or 
aircraft.  The  owner/lessor  of  the  ship 
bears  none  of  the  expense  or 
responsibility  of  operation  of  the  ship  or 
aircraft. 

(vi)  Dry  lease.  When  a  bareboat 
charter  involves  an  aircraft,  it  is  referred 
to  as  a  dry  lease. 

(vii)  Space  or  slot  charter.  A  space  or 
slot  charter  is  a  contract  for  use  of  a 
certain  amount  of  space  (but  less  than 
all  of  the  space)  on  a  ship  or  aircraft, 
and  may  be  on  a  time  or  voyage  basis. 
When  used  in  connection  with 
passenger  aircraft  this  may  be  referred  to 
as  the  sale  of  block  seats. 

(viii)  Nonvessel  operating  common 
carrier  (NVOCC).  A  nonvessel  operating 
common  carrier  is  an  entity  that  holds 
itself  out  to  the  public  as  providing 
transportation  for  hire,  assiunes 
responsibility  or  has  liability  by  law  for 
safe  transportation  of  shipments  and 
arranges  in  its  own  name  with 
underlying  carriers  for  the  performance 
of  such  transportation.  An  NVOCC  is 
distinguishable  fi-om  a  charterer/lessee 
in  that  a  charterer/lessee  hires  and  has 
control  of  all  or  part  of  a  vessel.  An 
^A^C)CC  is  merely  a  customer  of  the 
ocean  common  carrier.  Where  an 
NVOCC  consolidates  shipments  and 
holds  itself  out  to  the  public  as 
providing  transportation  for  hire,  its 
services  and  liabilities  are  comparable 
to  that  of  a  freight  forwarder. 

(ix)  Code-sharing  arrangements.  Code 
sharing  is  an  arrangement  in  which  one 
air  carrier  puts  its  identification  code  on 
the  flight  of  another  carrier.  This  allows 
the  first  carrier  to  hold  itself  out  as 
providing  service  in  markets  where  it 
does  not  operate  or  where  it  operates 
infi^quently.  Code  sharing  can  range 
fi-om  a  very  limited  agreement  involving 
only  one  market,  to  alliances  between 
international  carriers  involving 
agreements  on  joint  marketing,  baggage 
handling,  one-stop  check-in  service  and 
sharing  of  frequent  flyer  awards. 

(f)  International  operation — (1) 
General  rule.  The  term  international 
operation  means  operation  of  ships  or 
aircraft,  as  defined  in  paragraph  (e)  of 
this  section,  on  voyages  or  flights  that 
begin  or  end  in  the  United  States,  as 


determined  in  paragraph  (f)(2)  of  this 
section,  and  correspondingly  end  or 
begin  in  a  foreign  country.  The  term 
does  not  include  a  voyage  or  flight  that 
begins  and  ends  in  the  United  States 
even  if  the  voyage  or  flight  contains  a 
segment  extending  beyond  the  territorial 
limits  of  the  United  States  with  no  stop 
in  a  foreign  country.  Operation  of  ships 
or  aircraft  beyond  the  territorial  limits  of 
the  United  States  does  not,  in  itself, 
constitute  international  operation  of 
ships  or  aircraft. 

(2)  Determining  whether  income  is 
from  international  operation.  Whether 
income  is  derived  from  the  international 
operation  of  ships  or  aircraft  is 
determined  on  a  passenger-by-passenger 
basis  (as  provided  in  paragraph  (f)(2)(i) 
of  this  section)  and  item  of  cargo-by- 
item  of  cargo  basis  (as  provided  in 
paragraph  {f)(2)(ii)  of  this  section).  In 
the  case  of  the  bareboat  charter  of  a  ship 
or  the  dry  lease  of  an  aircraft,  whether 
the  charter  income  is  derived  fi-om 
international  operation  is  determined  by 
reference  to  the  use  of  the  ship  or 
aircraft  by  the  lowest-tier  operator  in  the 
chain  of  lessees  (as  provided  in 
paragraph  (f)(2)(iii)  of  this  section). 

(i)  International  carriage  of 
passengers — (A)  In  general.  Except  in 
the  case  of  a  round  trip  cruise,  income 
from  the  carriage  of  a  passenger  will  be 
income  fi-om  the  international  operation 
of  ships  or  aircraft  if  the  passenger  is 
carried  between  a  beginning  point  in  the 
United  States  and  an  ending  point  in  a 
foreign  country  and  vice  versa.  Carriage 
of  a  passenger  will  be  treated  as  ending 
at  the  passenger's  final  destination  even 
if,  en  route  to  the  passenger's  final 
destination,  a  stop  is  made  at  an 
intermediate  point  for  refueling, 
maintenance,  or  other  business  reasons, 
provided  the  passenger  does  not  change 
aircraft  or  ships  at  the  intermediate 
point.  Similarly,  carriage  of  a  passenger 
will  be  treated  as  beginning  at  the 
passenger's  point  of  origin  even  if,  en 
route  to  the  passenger's  final 
destination,  a  stop  is  made  at  an 
"  intermediate  point  and  the  passenger 
does  not  change  aircraft  or  ships  at  the 
intermediate  point.  Carriage  of  a 
passenger  will  be  treated  as  beginning  or 
ending  at  a  U.S.  or  foreign  intermediate 
point  if  the  passenger  changes  aircraft  or 
ships  at  that  intermediate  point. 

(B)  Round  trip  travel  on  cruise  ships. 
In  the  case  of  the  carriage  of  a  passenger 
on  a  round  trip  cruise  that  begins  in  the 
United  States,  stops  at  a  foreign 
intermediate  port  for  shore  excursions, 
refueling,  maintenance,  or  other 
business  reasons,  and  returns  to  the 
same  or  another  U.S.  port,  the  carriage 
of  such  passenger  on  the  round  trip 
cruise  will  be  treated  as  international 
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operation  of  a  ship  under  paragraph 
(fl(2)(i)(A)  of  this  section.  Such  a  round 
trip  cruise  may  also  include  one  or  more 
intermediate  stops  at  a  U.S.  port  or  ports 
for  similar  purposes. 

(ii)  International  carriage  of  cargo. 
Income  from  the  carriage  of  cargo  will 
be  income  from  the  international 
operation  of  ships  or  aircraft  if  the  cargo 
is  carried  between  a  beginning  point  in 
the  United  States  and  an  ending  point 
in  a  foreign  country  or  vice  versa. 
Carriage  of  cargo  will  be  treated  as 
ending  at  the  final  destination  of  the 
cargo  even  if,  en  route  to  that  final 
destination,  a  stop  is  made  at  a  U.S. 
intermediate  point,  provided  that  the 
cargo  is  transported  to  its  ultimate 
destination  on  the  same  ship  or  aircraft. 
If  the  cargo  is  transferred  to  another  ship 
or  aircraft,  the  carriage  of  the  cargo  may 
nevertheless  be  treated  as  ending  at  its 
final  destination  if  the  same  taxpayer 
transports  the  cargo  to  and  &t>m  the  U.S. 
intermediate  point  and  the  cargo  does 
not  pass  through  customs  at  the  U.S. 
intermediate  point.  Similarly,  carriage 
of  cargo  will  be  treated  as  beginning  at 
the  cargo's  point  of  origin,  even  if  en 
route  to  its  final  destination,  a  stop  is 
made  at  a  U.S.  intermediate  point, 
provided  that  the  cargo  is  transported  to 
its  ultimate  destination  on  the  same 
ship  or  aircraft.  If  the  cargo  is 
transferred  to  another  ship  or  aircraft, 
the  carriage  of  the  cargo  may 
nevertheless  be  treated  as  begiiming  at 
the  point  of  origin  if  the  same  taxpayer 
transports  the  cargo  to  and  from  the  U.S. 
intermediate  point  and  the  cargo  does 
not  pass  through  customs  at  the  U.S. 
intermediate  point.  Repackaging, 
recontainerization,  or  any  other  activity 
involving  the  imloading  of  the  cargo  at 
the  U.S.  intermediate  point  will  not 
change  these  results  if  the  same 
taxpayer  transports  the  cargo  to  and 
from  the  U.S.  intermediate  point  and  the 
cargo  does  not  pass  through  customs  ^t 
the  U.S.  intermediate  point. 

[Hi)  Bareboat  charter  of  ships  or 
aircraft  used  in  international 
operations.  If  a  qualified  foreign 
corporation  bareboat  charters  a  ship  or 
dry  leases  an  eiircraft  to  a  lessee  and  the 
lowest  tier  lessee-operator  in  the  chain 
of  ownership  uses  such  ship  or  aircraft 
for  the  international  carriage  of 
passengers  or  cargo  for  hire,  as 
described  in  paragraphs  (f)(2)(i)  and  (ii) 
of  this  section,  the  qualified  foreign 
corporation  may  exclude  the  proportion 
of  the  bareboat  charter  income 
attributable  to  such  international 
operation  of  the  ship  or  aircraft.  The 
foreign  corporation  must  use  a 
reasonable  method  for  determining  the 
proportion  of  the  charter  income  that  is 
attributable  to  such  international 


operation.  Two  reasonable  methods  for 
determining  the  amoimt  of  charter 
income  attributable  to  the  international 
operation  of  the  ship  or  aircraft  are  the 
following: 

(A)  Ratio  based  on  use.  Multiply  the 
annual  charter  amoimt  attributable  to 
use  of  the  ship  or  aircraft  by  a  lessee  by 
a  ratio,  the  niunerator  of  which  is  the 
total  number  of  days  of  uninterrupted 
travel  on  voyages  or  flights  of  such  ship 
or  aircraft  between  the  United  States 
and  the  farthest  point  or  points  where 
cargo  or  passengers  are  loaded  en  route 
to,  or  discharged  en  route  from,  the 
United  States,  and  the  denominator  of 
which  is  the  total  number  of  days  in  the 
smaller  of  the  taxable  year  or  the 
particular  charter  period.  For  this 
purpose,  the  number  of  days  during 
which  the  ship  or  aircraft  is  not 
generating  transportation  income, 
within  the  meaning  of  section  863(c)(2), 
for  example  while  the  ship  or  aircraft  is 
out  of  service  while  being  repaired  or 
maintained,  should  not  be  included  in 
the  numerator  of  the  ratio. 

(B)  Ratio  based  on  gross  income. 
Multiply  the  annual  charter  amount 
attributable  to  the  use  of  the  ship  or 
aircraft  by  the  lessee  by  a  ratio,  the 
niunerator  of  which  is  the  U.S.  source 
gross  transportation  income  (USSGTI  as 
that  term  is  defined  in  section  887(b)) 
earned  frtjm  the  operation  of  the  vessel 
or  aircraft  by  the  lowest  tier  lessee- 
operator,  and  the  denominator  of  which 
is  the  total  gross  income  of  such  lessee- 
operator  from  the  operation  of  the  ship 
or  aircraft  during  the  smaller  of  the 
taxable  year  or  the  term  of  the  charter, 
if  such  information  is  available.  An 
allocation  based  on  the  net  income  of 
such  lessee-operator  will  not  be 
considered  reasonable  for  this  purpose. 

(g)  Activities  incidental  to  the 
international  operation  of  ships  or 
aircraft — (1)  General  rule.  Certain 
activities  of  an  operator  of  ships  or 
aircraft  are  so  closely  related  to  the 
primary  activity  of  operation  of  ships  or 
aircraft  that  they  are  considered 
incidental  to  such  operations.  Income 
from  these  incidental  activities  is 
eligible  for  the  reciprocal  exemption 
under  this  section.  Examples  of 
activities  of  a  foreign  corporation 
engaged  in  the  international  operation 
of  ships  or  aircraft  that  may  be 
considered  incidental  to  such  operation 
include — 

(i)  Contracting  for  the  international 
carriage  of  cargo  or  passengers,  as 
defined  in  paragraph  (f)  of  this  section, 
using  a  space  or  slot  charter,  alliance, 
code  sharing  or  similar  arrangement,  on 
ships  or  aircraft  operated  by  another 
carrier; 


(ii)  Temporary  investment  of  working 
capital  funds; 

(iii)  Sale  of  tickets  for  an  international 
voyage  by  a  ship  operator  for  another 
ship  operator; 

(iv)  Sale  of  tickets  for  an  international 
flight  by  an  air  carrier  for  another  air 
carrier; 

(v)  Rental  of  containers  in  connection 
with  the  international  carriage  of  goods 
by  sea  by  the  operator  of  a  ship  or  by 
air  by  the  operator  of  an  aircnift; 

(vi)  Contracting  with  concessionaires 
for  performance  of  services  onboard 
during  the  international  operation  of  the 
operator's  ship  or  aircraft  as  the  case 
may  be;  or 

(vii)  Bareboat  charter  of  ships  or 
aircraft  normally  used  by  the  operator  in 
international  operation  but  currently  not 
needed,  if  the  ship  or  aircraft  is  used  by 
the  lessee  for  international  voyages  or 
flights. 

(2)  Activities  not  considered 
incidental  to  the  international  operation 
of  ships  or  aircraft.  Examples  of 
activities  that  are  not  considered  to  be 
incidental  to  the  international  operation 
of  ships  or  aircraft  by  an  operator 
include — 

(i)  The  sale  of  or  arranging  for  train 
travel,  bus  transfers,  land  tour  packages, 
or  port  city  hotel  accommodations 
within  the  United  States  or  a  foreign 
country,  or  the  sale  of  airline  tickets  by 
a  cruise  ship  operator  or  cruise  tickets 
by  an  air  carrier; 

(ii)  The  sale  or  rental  of  real  property; 

(iii)  Treasury  activities  involving  the 
investment  of  excess  funds  or  funds 
awaiting  repatriation  generated  by  the 
operation  of  ships  or  aircraft; 

(iv)  Rental  of  containers  for  a 
domestic  leg  of  transportation  in 
coimection  with  international  carriage 
of  cargo; 

(v)  Passive  investment  in  an 
enterprise  engaged  in  the  international 
operation  of  ships  or  aircraft; 

(vi)  Services  performed  for  parties 
other  than  passengers,  consignors  or 
consignees,  such  as  ground  services  at 
ports  or  airports  or  ship  or  aircraft 
maintenance;  or 

(vii)  The  carriage  of  passengers  or 
cargo  on  ships  or  aircraft  on  domestic 
legs,  not  treated  as  international 
operation  under  paragraph  (f)  of  this 
section,  either  by  the  foreign  operator  or 
by  a  U.S.  operator  that  is  a  member  with 
the  foreign  operator  in  a  pool, 
partnership,  strategic  alliance,  joint 
operating  agreement,  code  sharing  or 
other  joint  venture,  that  is  itself  engaged 
in  the  operation  of  ships  or  aircraft. 

(h)  Equivalent  exemption — (1) 
General  rule.  A  foreign  country  grants 
an  equivalent  exemption  when  it 
exempts  from  taxation  income  from  the 
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international  i  )peration  of  ships  or 
aircraft  derive  d  by  corporations 
organized  in  t  le  United  States.  Whether 
a  foreign  couqtry  provides  an  equivalent 
exemption  miist  be  determined 
separately  witti  respect  to  each  category 
of  income,  as  provided  in  paragraph 
(h)(2)  of  this  s  action.  However,  an 
equivalent  exf  mption  may  be  available 
for  income  derived  from  the 
international  i  )peration  of  ships  even 
though  incom  3  derived  from  the 
international  ( >peration  of  aircraft  may 
not  be  exempt ,  and  vice  versa.  For  rules 
regarding  shai  eholders  resident  in  a 
foreign  count]  y  that  offers  an  exemption 
under  an  income  tax  convention,  see 
§  1.883-4(b)(3).  An  equivalent 
exemption  ma  y  exist  where  the  foreign 
country — 

(i)  Generall] '  imposes  no  tax  on 
income,  inclu  iing  income  from  the 
international  operation  of  ships  or 
aircraft; 

(ii)  Specific  illy  provides  a  domestic 
law  tax  exem[  tion  for  income  derived 
from  the  inter  lational  operation  of  ships 
or  aircraft,  eitlier  by  statute,  decree,  or 
otherwise;  or 

(iii)  Exchan;  ;es  diplomatic  notes  with 
the  United  Sta  tes,  or  enters  into  an 
agreement  wit|i  the  United  States,  that 
provides  for  aireciprocal  exemption 
under  section  p83. 

(2)  Determiming  equivalent 
exemptions  far  each  category  of  income. 
Whether  a  foreign  country  grants  an 
equivalent  exemption  is  determined 
separately  wim  respect  to  each  category 
of  income  listed  in  paragraphs  (h)(2){i) 
through  (vii)  c  f  this  section  and  is 
determined  se  parately  with  respect  to 
income  from  t  le  operation  of  ships  and 
income  from  t  le  operation  of  aircraft. 
Where  an  exei  nption  is  unavailable  in 
the  foreign  coi  mtry  for  a  particular 
category  of  in(  ome,  a  foreign 
corporation  oi  ganized  in  that  country 
shall  not  be  p(  rmitted  to  exempt  that 
category  of  income  from  U.S.  tax  under 
this  section,  e  'en  though  the  foreign 
country  may  g  rant  an  equivalent 
exemption  for  other  categories  of 
income.  An  ec  uivalent  exemption  may 
be  available  fc  r  income  derived  from  the 
international  ( iperation  of  ships  even 
though  incom  5  derived  from  the 
international  ( iperation  of  aircraft  may 
not  be  exempt,  and  vice  versa.  A 
separate  deter  nination  of  whether  a 
foreign  counti  y  grants  an  equivalent 
exemption  mi  st  be  made  for  each  of  the 
following  categories  of  income — 

(i)  Income  fi  om  the  carriage  of  cargo 
and  passenger  5  (operating  income); 

(ii)  Time  or  i^oyage  (full)  charter 
income  (or  ful  rental); 

(iii)  Bareboe  t  charter  income  (or 
bareboat  renta  ); 


(iv)  Incidental  bareboat  chairter 
income  (or  incidental  bareboat  rental); 

(v)  Incidental  container-related 
income; 

(vi)  Income  incidental  to  the 
operation  of  ships  or  aircraft  other  than 
incidental  income  described  in 
paragraphs  (h)(2)(iv)  and  (v)  of  this 
section;  and 

(vii)  Capital  gains  of  the  operator  from 
the  sale,  exchange  or  other  disposition 
of  a  ship,  aircraft,  container  or  related 
equipment  or  other  moveable  property 
used  by  that  operator  in  the 
international  operation  of  ships  or 
aircraft. 

(3)  Special  rule  with  respect  to  income 
tax  conventions.  If  a  corporation  is 
organized  in  a  foreign  country  that 
provides  an  equivaJent  exemption  only 
through  an  income  tax  convention  with 
the  United  States,  the  foreign 
corporation  must  satisfy  the  terms  of 
that  convention  before  it  can  receive  a 
benefit  under  the  convention  and  the 
foreign  corporation  may  not  claim  an 
exemption  under  section  883.  If, 
however,  the  corporation  is  organized  in 
a  foreign  country  that  offers  an 
equivalent  exemption  under  an  income 
tax  convention  and  also  by  some  other 
means,  such  as  by  diplomatic  note  or 
domestic  law,  the  foreign  corporation 
may  choose  annually  whether  it  will 
claim  benefits  under  section  894  and  the 
income  tax  convention  or  an  exemption 
under  section  883.  This  choice  will 
apply  with  respect  to  all  income  of  the 
corporation  from  the  international 
operation  of  ships  or  aircraft  and  the 
choice  cannot  be  made  separately  with 
respect  to  different  categories  of  such 
income.  If  a  foreign  corporation  bases  its 
claim  for  an  exemption  on  section  883 
rather  than  the  income  tax  convention, 
the  foreign  corporation  must  satisfy  all 
of  the  requirements  under  this 
regulation  to  qualify  for  an  exemption 
from  U.S.  income  tax.  See  §  1.883- 
4(b)(3)  for  rules  regarding  shareholders 
resident  in  a  foreign  country  that  offers 
an  equivalent  exemption  under  a  treaty. 

(4)  Exemptions  not  qualifying  as 
equivalent  exemptions — (ij  General  rule. 
Exemptions  provided  to  corporations 
organized  in  the  United  States  by 
certain  foreign  countries  may  not  satisfy 
the  equivalent  exemption  requirements 
of  this  section. 

(ii)  Reduced  tax  rate  or  time  limited 
exemption.  The  exemption  granted  by 
the  foreign  country's  law  or  income  tax 
convention  must  be  a  complete 
exemption.  The  exemption  may  not 
constitute  merely  a  reduction  to  a  non- 
zero rate  of  tax  levied  against 
corporations  organized  in  the  United 
States  engaged  in  the  international 
operation  of  ships  or  aircraft  or  a 


temporary  reduction  to  a  zero  rate  of  tax 
for  only  a  limited  period  of  time,  such 
as  in  the  case  of  a  tax  holiday. 

(iii)  Inbound  or  outbound  freight  tax. 
With  respect  to  the  carriage  of  cargo,  the 
foreign  coimtry  must  provide  an 
exemption  from  tax  for  income  from 
transporting  freight  both  inbound  amd 
outbound  before  it  will  be  considered  to 
grant  an  equivalent  exemption.  A 
foreign  country  that  imposes  tax  only  on 
outboimd  freight  will  not  be  treated  as 
granting  an  equivalent  exemption  for 
income  from  transporting  Slight 
inbound  into  that  country. 

(iv)  Exemptions  for  limited  types  of 
cargo.  A  foreign  country  must  provide 
an  exemption  from  tax  for  income  from 
transporting  all  categories  of  cargo 
before  it  will  be  considered  to  grant  an 
equivalent  exemption.  For  example,  if  a 
foreign  country  were  generally  to 
impose  tax  on  income  from  the 
international  carriage  of  cargo  but  to 
provide  a  statutory  exemption  for 
income  from  transporting  agricultural 
products,  the  foreign  country  would  not 
be  considered  to  grant  an  equivalent 
exemption  with  respect  to  income  from 
the  international  carriage  of  cargo  and 
passengers  and  would  not  be  a  qualified 
foreign  coimtry  with  respect  to  that  type 
of  income. 

(v)  Territorial  tax  systems.  A  foreign 
country  with  a  territorial  tax  system  will 
be  treated  as  granting  an  equivalent 
exemption  if  it  treats  income  from  the 
international  operation  of  ships  or 
aircraft  derived  by  a  U.S.  corporation  as 
100  percent  foreign  source  and  thereby 
not  subject  to  tax,  even  if  the  income  is 
derived  from  a  voyage  or  flight  that 
begins  or  ends  in  that  foreign  country. 

(vi)  Countries  that  tax  on  a  residence 
basis.  A  foreign  country  that  generally 
provides  an  equivalent  exemption  to 
corporations  organized  in  the  United 
States  but  also  imposes  a  residence- 
based  tax  on  certain  corporations 
organized  in  the  United  States,  may 
nevertheless  be  considered  to  grant  an 
equivalent  exemption  if  the  residence- 
based  tax  is  imposed  only  on  a 
corporation  organized  in  the  United 
States  that  madntains  its  center  of 
management  and  control  or  other 
comparable  attributes  in  that  foreign 
country.  If  the  residence-based  tax  is 
imposed  on  corporations  organized  in 
the  United  States  and  engaged  in  the 
international  operation  of  ships  or 
aircraft  that  are  not  managed  and 
controlled  in  that  foreign  country,  the 
foreign  country  shall  not  be  treated  as  a 
qualified  foreign  country  and  shall  not 
be  considered  to  grant  an  equivadent 
exemption  for  purposes  of  this  section. 

(vii)  Exemptions  within  categories  of 
income.  A  foreign  country  must  provide 
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an  exemption  from  tax  for  all  income  in 
a  category  of  income,  as  defined  in 
paragraph  (h)(2)  of  this  section.  For 
example,  a  country  that  exempts  income 
from  the  barehoat  charter  of  passenger 
aircraft  but  not  the  bareboat  charter  of 
cargo  aircraft  does  not  provide  an 
equivalent  exemption.  However,  an 
equivalent  exemption  may  be  available 
for  income  derived  from  the 
international  operation  of  ships  even 
though  income  derived  from  the 
international  operation  of  aircraft  may 
not  be  exempt,  and  vice  versa. 

(i)  Treatment  of  possessions.  A 
possession  of  the  United 

States  will  be  considered  to  grant  an 
equivalent  exemption  and  will  be 
treated  as  a  qualified  foreign  country  if 
it  is  on  a  mirror  system.  The  term  mirror 
system  refers  to  the  general  applicability 
in  the  possession  of  the  Internal 
Revenue  Code  of  1986,  as  amended, 
with  the  name  of  the  possession 
substituted  for  "United  States"  where 
appropriate.  If  a  possession  does  not  use 
a  mirror  system,  the  possession  may 
nevertheless  be  a  qualified  foreign 
country  if,  for  example,  it  provides  for 
an  equivalent  exemption  through  its 
internal  law. 

(j)  Expenses  related  to  exempt  income 
not  deductible  from  non-exempt 
income.  If  a  qualified  foreign 
corporation  derives  income  from  the 
international  operation  of  ships  or 
aircraft  as  well  as  from  a  non-exempt 
activity,  and  that  income  is  effectively 
connected  with  the  conduct  of  a  trade 
or  business  within  the  United  States,  the 
foreign  corporation  may  not  deduct 
from  income  derived  from  a  non-exempt 
activity,  any  amoimt  otherwise 
allowable  as  a  deduction  from  qualified 
shipping  or  aircraft  incoaie  if  that 
income  is  excluded  under  this  proposed 
rule.  See  section  265(a)(1). 

Par.  4.  Sections  1.883-2  through 
1.883-5  are  added  to  read  as  follows: 

§  1 .883-2    Treatment  of  publtely-traded 
corporations. 

(a)  General  rule.  A  foreign  corporation 
shall  satisfy  the  stock  ownership  test  of 
§  1.883-l(c)(2)  if  it  is  considered  a 
publicly-traded  corporation  and  satisfies 
the  substantiation  and  reporting 
requirements  of  paragraphs  (e)  and  (f)  of 
this  section.  To  be  considered  a 
publicly-traded  corporation,  the  stock  of 
the  foreign  corporation  must  be 
primarily  traded  and  regularly  traded  on 
one  or  more  established  securities 
markets,  as  those  terms  are  defined  in 
paragraphs  (b),  (c),  and  (d)  of  this 
section,  in  the  United  States  or  any 
qualified  foreign  country. 

(b)  Established  securities  market — (1) 
General  rule.  For  purposes  of  this 


section,  the  term  established  securities 
market  means,  for  any  taxable  year — 

(i)  A  foreign  securities  exchange  that 
is  officially  recognized,  sanctioned,  or 
supervised  by  a  governmental  authority 
of  the  country  in  which  the  market  is 
located,  and  has  an  annual  value  of 
shares  traded  on  the  exchange 
exceeding  $1  billion  during  each  of  the 
three  calendar  years  immediately 
preceding  the  beginning  of  the  taxable 
year; 

(ii)  A  national  securities  exchange 
that  is  registered  under  section  6  of  the 
Securities  Act  of  1934  (15  U.S.C.  78f): 

(iii)  A  United  States  over-the-counter 
market,  as  defined  in  paragraph  (b)(4)  of 
this  section; 

(iv)  Any  exchange  designated  under  a 
Limitation  On  Benefits  article  in  a 
United  States  income  tax  convention; 
and 

(v)  Any  other  exchange  that  the 
Secretary  may  designate  by  regulation  or 
otherwise. 

(2)  Exchanges  with  multiple  tiers.  If 
an  exchange  in  a  foreign  country  has 
more  than  one  tier  or  market  level  on 
which  stock  may  be  separately  listed  or 
traded,  each  such  tier  shall  be  treated  as 
a  separate  exchange. 

(3j  Computation  of  dollar  value  of 
stock  traded.  For  purposes  of  paragraph 
(b)(l)(i)  of  this  section,  the  value  in  U.S. 
dollars  of  shares  traded  during  a 
calendar  year  shall  be  determined  on 
the  basis  of  the  dollar  value  of  such 
shares  traded  as  reported  by  the 
International  Federation  of  Stock 
Exchanges  located  in  Paris,  or,  if  not  so 
reported,  then  by  converting  into  U.S. 
dollars  the  aggregate  value  in  local 
currency  of  the  shares  traded  using  an 
exchange  rate  equal  to  the  average  of  the 
spot  rates  on  the  last  day  of  each  month 
of  the  calendar  year. 

(4)  Over-the-counter  market.  An  over- 
the-counter  market  is  any  market 
reflected  by  the  existence  of  an 
interdealer  quotation  system.  An 
interdealer  quotation  system  is  any 
system  of  general  circulation  to  brokers 
and  dealers  that  regularly  disseminates 
quotations  of  stocks  and  securities  by 
identified  brokers  or  dealers,  other  than 
by  quotation  sheets  that  are  prepared 
and  distributed  by  a  broker  or  dealer  in 
the  regular  course  of  business  and  that 
contain  only  quotations  of  such  broker 
or  dealer. 

(5)  Discretion  to  determine  that  an 
exchange  does  not  qualify  as  an 
established  securities  market.  The 
Commissioner  may  determine  that  a 
securities  exchange  that  otherwise 
meets  the  requirements  of  this 
paragraph  (b)  of  this  section  does  not 
qualify  as  an  established  seciuities 
market,  if— 


(i)  The  exchange  does  not  have 
adequate  listing,  financial  disclosure,  or 
trading  requirements  (or  does  not 
adequately  enforce  such  requirements); 
or 

(ii)  There  is  not  clear  and  convincing 
evidence  that  the  exchange  ensures  the 
active  trading  of  listed  stocks. 

(c)  Primarily  traded.  For  purposes  of 
this  section,  stock  of  a  corporation  is 
primarily  traded  on  one  or  more 
established  securities  markets,  as 
defined  in  paragraph  (b)  of  this  section, 
if,  with  respect  to  each  class  of  stock 
described  in  paragraph  (d)(l)(i)  of  this 
section  (relating  to  classes  of  stock 
relied  on  to  meet  the  regularly  traded 
test)— 

(1)  The  number  of  shares  in  each  such 
class  that  are  traded  during  the  taxable 
year  on  all  estabUshed  securities 
markets  in  that  country  exceeds. 

(2)  The  nimiber  of  shares  in  each  such 
class  that  are  traded  during  that  year  on 
established  securities  markets  in  any 
other  single  foreign  country. 

(d)  Regularly  traded— (1)  General  rule. 
For  purposes  of  this  section,  stock  of  a 
corporation  is  regularly  traded  on  one  or 
more  established  securities  markets,  as 
defined  in  paragraph  (b)  of  this  section, 
if — 

(i)  One  or  more  classes  of  stock  of  the 
corporation  that,  in  the  aggregate, 
represent  80  percent  or  more  of  the  total 
combined  voting  power  of  all  classes  of 
stock  of  such  corporation  entitled  to 
vote  and  of  the  total  value  of  the  stock 
of  such  corporation  are  listed  on  such 
market  or  markets  during  the  taxable 
year;  and 

(ii)  With  respect  to  each  class  relied 
on  to  meet  the  80  percent  requirement 
of  oaragraph  (d)(l)(i)  of  this  section— 

CA)  Trades  in  each  such  class  are 
effected,  other  than  in  de  minimis 
quantities,  on  such  market  or  markets 
on  at  least  60  days  during  the  taxable 
year  (or  1/6  of  the  number  of  days  in  a 
short  taxable  year);  and 

(B)  The  aggregate  number  of  shares  in 
each  such  class  that  are  traded  on  such 
market  or  markets  during  the  taxable 
year  are  at  least  10  percent  of  the 
average  number  of  shares  outstanding  in 
that  class  during  the  taxable  year  (or,  in 
the  case  of  a  short  taxable  year,  a 
percentage  that  equals  at  least  10 
percent  of  the  average  number  of  shares 
outstanding  in  that  class  during  the 
taxable  year  multiplied  by  the  niunber 
of  days  in  the  short  taxable  year, 
divided  by  365). 

(2)  Classes  of  stock  traded  on  a 
domestic  established  securities  market 
treated  as  meeting  trading  requirements. 
A  class  of  stock  that  is  traded  during  the 
taxable  year  on  an  established  securities 
market  located  in  the  United  States  shall 
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be  considered  '  o  meet  the  trading 
requirements  cf  paragraph  (d)(l)(ii)  of 
this  section  if  t  le  stock  is  regularly 
quoted  by  deal  ;rs  making  a  market  in 
tixe  stock.  A  de  iler  makes  a  market  in 
a  stock  only  if  me  dealer  regularly  and 
actively  offers  o,  and  in  fact  does, 
purchase  the  si  ock  from,  and  sell  the 
stock  to,  customers  who  are  not  related 
persons  (as  del  ined  in  section  954(d)(3)) 
with  respect  to|  the  dealer  in  the 
ordinary  coiuse  of  a  trade  or  business. 
(3)  Closely-h^ld  classes  of  stock  not 
treated  as  meeiing  trading 
requirement — (i)  General  rule.  Except  as 
provided  in  paragraph  (d)(3)(ii)  of  this 
section,  a  class  of  stock  of  a  foreign 
corporation  lis  ed  on  an  established 
securities  marl  et  or  markets  and 
otherwise  mee  ing  the  trading 
requirements  of  paragraph  (d)(l){ii)  of 
this  section  shall  not  be  treated  as 
meeting  the  trading  requirements  of 
paragraph  (d)(l)(ii)  of  this  section  (or 
the  requiremei^ts  of  paragraph  (d)(2)  of 
a  taxable  year  if,  at  any 
taxable  year,  one  or 
ho  own  at  least  5 
alue  of  the  outstanding 
ss  of  stock  (5  percent 
determined  under 
)(iii)  of  this  section)  OMra, 
in  the  aggregatk  50  percent  or  more  of 
the  value  of  the  shares. 

(ii)  Exception.  Notwithstanding  the 
general  rule  oflparagraph  (d)(3)(i)  of  this 
section,  a  closely-held  class  of  stock  that 
otherwise  satisfies  the  trading 
requirements  df  paragraph  (d)(l)(ii)  of 
this  section  may  be  treated  as  meeting 
such  trading  requirements  if  the  foreign 
corporation  call  establish  that  more  than 
50  percent  of  t  le  value  of  the 
outstanding  sfa  aires  of  the  class  of  stock 
is  owned,  or  tr  sated  as  owned  under 
§  1.883— 4(c),  b  r  persons  who  are 
qualified  shart  holders,  within  the 
meaning  of  §  1  883— 4(b),  for  more  than 
half  the  numb<  r  of  days  during  the 
taxable  year.  In  addition,  such  persons 
may  not  own  t  leir  interests  in  the 
foreign  corpor  ition  either  directly  or  by 
applying  the  a  tribution  rules  of 
§  1.883— 4(c)  through  bearer  shares. 
Further,  the  fo  reign  corporation  must 
obtain  from  su  :h  persons  the  relevant 
documentatioi  i  described  in  §  1.883- 
4(d). 

(iii)  Treatmint  of  related  persons. 
Solely  for  pur]  loses  of  determining 
whether  a  person  is  a  5  percent 
shareholder,  persons  related  within  the 
meaning  of  sedtion  267(b)  shall  be 
treated  as  one  lerson.  In  determining 
whether  two  a  ■  more  corporations  are 
members  of  th  3  same  controlled  group 
267(b)(3),  a  person  is 
)wn  stock  owned  directly 
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by  such  person,  stock  owned  with  the 
application  of  section  1563(e)(1),  and 
stock  owned  with  the  application  of 
section  267(c).  Fiulher,  in  determining 
whether  a  corporation  is  related  to  a    , 
partnership  under  section  267(b)(10),  a 
person  is  considered  to  own  the 
partnership  interest  owned  directly  by 
such  person  and  the  partnership  interest 
owned  with  the  application  of  section 
267(e)(3). 

(4)  Anti-abuse  rule.  Trades  between 
related  persons  described  in  section 
267(b),  as  modified  by  paragraph 
(d)(3)(iii)  of  this  section,  and  trades 
conducted  in  order  to  meet  the 
requirements  of  paragraph  (d)(1)  of  this 
section  (the  trading  rule)  shall  be 
disregarded.  A  class  of  stock  shaU  not  be 
treated  as  meeting  the  trading 
requirements  of  paragraph  (d)(1)  of  this 
section  if  there  is  a  pattern  of  trades 
conducted  to  meet  the  requirements  of 
paragraph  (d)(1)  of  this  section.  For 
example,  trades  between  two  persons 
that  occiu  several  times  during  the 
taxable  year  may  be  treated  as  an 
arrangement  or  a  pattern  of  trades 
conducted  to  meet  the  trading 
requirements  of  paragraph  (d)(l)(ii)  of 
this  section. 

(5)  Example.  The  closely-held  class  of 
stock  rule  in  paragraph  (d)(3)  is 
illustrated  by  the  following  example: 

Example. 

Closely-held  exception —  (\)Facts.  X  is  a 
corporation  organized  in  a  qualified  foreign 
country.  X  has  one  class  of  stock  that  is  listed 
and  primarily  traded  on  an  established 
securities  market  in  the  qualified  foreign 
country.  The  class  of  stock  of  X  also  meets 
the  trading  requirements  of  paragraph 
(d)(l)(ii)  of  this  section.  However,  the 
founding  family  owns  60  percent  of  that  class 
of  stock  through  Hold  Co.  The  remaining  40 
percent  is  not  owned  by  any  5  percent 
shareholder.  Some  of  the  family  members  are 
U.S.  residents,  while  the  remaining  family 
members  are  residents  of  the  qualified 
foreign  country.  Individuals  A  and  B  are 
members  of  the  founding  family  and  each 
owns  10  percent  of  the  stock  of  Hold  Co. 

(ii)  Analysis.  Because  Hold  Co  owns  60 
percent  of  the  class  of  stock,  Hold  Co  is  a  5 
percent  shareholder  and  the  class  of  stock 
will  not  be  regularly  traded  unless  X  can 
prove,  applying  the  attribution  rules  of 
§  1.883— 4(c),  that  more  than  50  percent  of  the 
stock  of  X  is  owned,  or  treated  as  owned 
under  §  1.883— 4(c),  by  residents  of  a  qualified 
foreign  country.  If  X  can  demonstrate  that 
more  than  50  percent  of  the  stock  held  by 
Hold  Co  is  owned  by  qualified  shareholders, 
X  can  meet  this  burden  and  the  stock  of  X 
will  be  regularly  traded  because  the 
exception  in  paragraph  (d)(3)(ii)  of  this 
section  would  apply. 

(e)  Substantiation  that  a  foreign 
corporation  is  publicly  traded — (1)  In 
general.  A  foreign  corporation  that  relies 


on  the  publicly  traded  test  of  this 
section  to  establish  that  it  is  a  quahfied 
foreign  corporation  for  purposes  of 
§  1.883-l(c){2)  must  substantiatelhat 
the  stock  of  the  foreign  corporation  is 
primarily  and  regularly  traded  on  an 
established  securities  market.  If  one  of 
the  classes  of  stock  on  which  the  foreign 
corporation  relies  to  meet  this  test  is 
closely-held  within  the  meaning  of 
paragraph  (d)(3)(i)  of  this  section,  the 
foreign  corporation  must  obtain  an 
ownership  statement  described  in 
§  1.883-4(d)  from  each  qualified 
shareholder  and  intermediary  that  it 
relies  upon  to  satisfy  the  exception  to 
the  closely-held  class  of  stock  rule,  but 
only  to  the  extent  such  statement  would 
be  required  if  the  foreign  corporation 
were  relying  on  the  qualified 
shareholder  test  of  §  1.883-4  with 
respect  to  those  shares  of  stock.  The 
foreign  corporation  must  also  maintain 
and  provide  to  the  Commissioner  upon 
request  a  list  of  its  shareholders  of 
record  and  any  other  relevant 
information  known  to  the  foreign 
corporation. 

(2)  Availability  and  retention  of 
documents  for  inspection.  The 
documentation  described  in  paragraph 
(e)(1)  of  this  section  must  be  retained  by 
the  corporation  seeking  qualified  foreign 
corporation  status  (the  foreign 
corporation)  until  the  expiration  of  the 
statute  of  limitations  for  the  taxable  year 
of  the  foreign  corporation  to  which  the 
documentation  relates.  Such 
documentation  must  be  made  available 
for  inspection  by  the  Commissioner  at 
such  time  and  such  place  as  the 
Commissioner  may  request  in  writing. 

(f)  Reporting  requirements.  A  foreign 
corporation  relying  on  this  section  to 
satisfy  the  stock  ownership 
requirements  of  §  1.883-1  (c)(2)  must 
provide  the  following  information  that 
is  current  as  of  the  end  of  the 
corporation's  taxable  year,  in  addition  to 
the  information  required  in  §  1.883- 
1(c)(3)  to  be  included  in  its  Form  1120F 
for  the  taxable  year — 

(1)  The  name  of  the  country  in  which 
the  stock  is  primarily  traded;  ' 

(2)  The  name  of  the  established 
securities  market  or  markets  on  which 
that  the  stock  is  listed; 

(3)  A  description  of  each  class  of  stock 
relied  upon  to  meet  the  requirements  of 
paragraph  (d)  of  this  section,  including 
the  number  of  shares  issued  and 
outstanding  as  of  the  close  of  the  taxable 
year; 
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(4)  For  each  class  of  stock  relied  upon 
to  meet  the  requirements  of  paragraph 
(d)  of  this  section,  if  one  or  more  5 
percent  shareholders,  as  defined  in 
paragraph  {d)(3)(i)  of  this  section,  own 
in  the  aggregate  50  percent  or  more  of 
the  value  of  the  outstanding  shares  of 
that  class  of  stock  at  any  time  during  the 
taxable  year,  state — 

(i)  The  name  and  address  of  each  5 
percent  shareholder  of  that  class  of 
stock  and  each  related  person  whose 
stock  is  treated  as  owned  by  the  5 
percent  shareholder; 

(ii)  For  each  qualified  shareholder  of 
the  closely-held  class  of  stock  upon 
whom  the  corporation  intends  to  rely  to 
satisfy  the  exception  to  the  closely-held 
class  of  stock  rule  of  paragraph  {d)(3)(ii) 
of  this  section — 

(A)  The  name  of  each  such 
shareholder; 

(B)  The  percentage  of  the  total  value 
of  the  stock  held  by  each  such 
shareholder; 

(C)  The  address  of  record  of  each  such 
shareholder; 

(D)  The  coimtry  of  residence  of  each 
such  shareholder,  determined  under 

§  1.883-^(b)(2)  (residence  of  individual 
shareholders)  or  §  1.883-4(d){3)  (special 
rules  for  residence  of  certain 
shareholders); 

(E)  The  portion  of  the  taxable  year  of 
the  foreign  corporation  during  which 
the  requisite  ownership  in  the  closely- 
held  block  of  stock  by  qualified 
shareholders  was  satisfied; 

(5)  The  percentage  of  the  value  of  the 
class  of  stock  represented  by  the  widely- 
held  block  of  stock;  and 

(6)  Any  other  specified  information. 

§  1 .883-3    Treatment  of  controlled  foreign 
corporations. 

(a)  General  rule.  A  foreign  corporation 
that  is  a  controlled  foreign  corporation 
(CFC),  as  defined  in  section  954(a), 
satisfies  the  stock  ownership  test  of 

§  1.883-l(c)(2)  if  it  meets  the  income 
inclusion  test  in  paragraph  (b)(1)  of  this 
section  and  satisfies  the  substantiation 
and  reporting  requirements  of 
paragraphs  (c)  and  (d)  of  this  section, 
respectively  (the  CFC  test).  A  CFC  that 
fails  the  income  inclusion  test  of 
paragraph  (b)(1)  of  this  section  may  not 
satisfy  the  stock  ownership  test  of 
§  1.883-1  (c)(2)  unless  the  CFC 
demonstrates  that  it  meets  either  the 
publicly  traded  test  of  §  1.883-2  or  the 
qualified  shareholder  test  of  §  1.883-4. 

(b)  Special  rule  for  CFCs  with  certain 
entity  shareholders —  (1)  Income 
inclusion  test.  For  purposes  of  these 
proposed  rules,  a  CFC  will  not  be 
considered  to  satisfy  the  requirements  of 
paragraph  (a)  of  this  section  imless — 

(i)  Such  corporation  would  be  a  CFC 
as  defined  in  section  957(a)  if  such 


section  were  applied  without  regard  to 
section  318(a)(4);  and 

(ii)  More  than  50  percent  of  the  CFCs 
subpart  F  income  (as  defined  in  section 
952)  derived  fi-om  the  international 
operation  of  ships  or  aircraft  is 
includible,  pursuant  to  section  951,  in 
the  gross  income  of  one  or  more  U.S. 
citizens,  individual  residents  of  the 
United  States  or  domestic  corporations 
for  the  taxable  years  of  such  persons  in 
which  the  taxable  year  of  the  CFC  ends. 

(2)  Examples.  The  income  inclusion 
test  of  this  paragraph 

(b)  is  illCstrated  in  the  following ,, 
examples: 

Example  1.  CFC  earns  U.S.  source  income 
from  the  international  operation  of  aircraft 
that  is  not  effectively  connected  with  the 
conduct  of  a  H.S.  trade  or  business.  CFC  is 
organized  in  a  qualified  foreign  country.  CFC 
is  not  a  publicly  traded  corporation  and  all 
of  its  U.S.  shareholders,  as  defined  in  section 
951(b),  are  domestic  partnerships.  All  of  the 
partners  in  those  domestic  partnerships  are 
citizens  and  residents  of  foreign  countries. 
Thus,  the  CFC  fails  the  income  inclusion  test 
of  paragraph  {b)(l)  of  this  section  because  no 
amount  of  the  CFC's  relevant  subpart  F 
income  is  includible  in  the  gross  income  of 
one  or  more  U.S.  citizens,  individual 
residents  of  the  United  States* or  domestic 
corporations.  Therefore  the  CFC  must  satisfy 
the  rules  of  §  1.883-4,  regarding  the  qualified 
shareholder  stock  ownership  test,  in  order  to 
saUsfy  the  stock  ownership  test  of  §  1.883- 
1(c)(2)  and  be  considered  a  qualified  foreign 
corporation. 

Example  2.  Ship  Co  is  a  CFC  organized  in 
a  qualified  foreign  country  and  is  not  a 
publicly  traded  corporation.  Corp  A,  a 
domestic  corporation,  owns  50  percent  of  the 
value  of  the  stock  of  Ship  Co.  X,  a  domestic 
partnership,  owns  the  remaining  50  percent 
of  the  value  of  the  stock  of  Ship  Co.  A  U.S. 
citizen  is  a  partner  owning  a  20  percent 
interest  in  X.  Individual  partners  owrning  80 
percent  of  X  axe  citizens  and  residents  of 
foreign  countries.  There  are  no  special 
allocations  of  partnership  income.  Ship  Co 
satisfies  the  income  inclusion  test  of 
paragraph  (b)(1)  of  this  section  because  60 
percent  (50%  +  (20%  x  50%))  of  the  subpart 
F  income  would  be  includible  in  the  gross 
income  of  U.S.  citizens  or  individual 
residents  of  the  United  States  or  domestic 
corporations.  If  Ship  Co  satisfies  the 
substantiation  and  reporting  requirements  of 
paragraphs  (c)  and  (d)  of  this  section, 
respectively  and  the  reporting  requirements 
of  §  1.883-l(c)(3),  it  will  be  a  qualified 
foreign  corporation. 

(c)  Substantiating  CFC  stock 
ownership — (1)  In  general.  A  CFC 
relying  on  this  section  to  satisfy  the 
stock  ownership  test  of  §  1.883-l(c)(2) 
must  establish  all  the  facts  necessary  to 
satisfy  the  Commissioner  that  it 
qualifies  under  the  CFC  test.  For 
purposes  of  the  income  inclusion  test  of 
paragraph  {b)(l)  of  this  section,  if  the 
CFC  has  one  or  more  U.S.  shareholders 


that  are  domestic  partnerships,  estates, 
or  trusts,  the  proportionate  interest  of 
the  subpart  F  income  of  the  CFC  will 
not  be  treated  as  includible  in  the  gross 
income  of  any  partner,  beneficiary  or 
other  interest  owner  of  such  U.S. 
shareholder  that  is  a  U.S.  citizen, 
resident  of  the  United  States  or  a  ~ 
domestic  corporation  imless  the  CFC 
obtains  the  dociunentation  described  in 
paragraph  (c)(2)  of  this  section. 

(2)  Documentation  from  certain  U.S. 
shareholders — (i)  In  general.  A  CFC  can 
only  meet  the  documentation 
requirements  of  paragraph  (c)(1)  of  this 
section  if  the  CFC  obtains  the  following 
documentation  from  each  U.S. 
shareholder  that  is  a  partnership,  estate 
or  trust,  with  respect  to  the  taxable  year 
of  the  entity  which  ends  with  or  within 
the  taxable  year  of  the  CFC — 

(A)  A  copy  of  the  Form  5471,  . 
"Information  Return  of  U.S.  Persons 
With  Respect  to  Certain  Foreign 
Corporations,"  if  required  to  be  filed 
with  the  U.S.  shareholder's  return  and 
with  the  Internal  Revenue  Service 
Center,  Philadelphia  PA  19255; 

(B)  A  written  statement,  signed  under 
penalties  of  perjury  by  a  person 
authorized  to  sign  the  U.S.  Federal  tax 
retiim  of  the  U.S.  shareholder, 
providing  the  following  information 
with  respect  to  each  U.S.  citizen, 
individual  resident  of  the  United  States 
or  domestic  corporation  that  is  a 
partner,  beneficiary  or  other  interest 
owner  of  each  such  U.S.  shareholder 
and  upon  whom  the  CFC  intends  to  rely 
to  satisfy  the  income  inclusion  test  of 
paragraph  (b)(1)  of  this  section — 

(1)  The  name,  address  (if  not  a  non- 
residential address,  such  as  a  post  office 
box  or  in  care  of  a  financial 
intermediary  or  stock  transfer  agent), 
and  taxpayer  identification  number; 

(2)  The  interest  owner's  proportionate 
interest  in  the  U.S.  shareholder  that 
reflects  that  owner's  share  of  subpart  F 
income  required  to  be  included  in 
income  on  such  interest  owner's  U.S. 
Federal  income  tax  return; 

(3)  The  percentage  of  the  vote  and  the 
percentage  of  the  value  of  shares  of  the 
CFC  owned  by  each  such  interest 
owner;  and 

(C)  Any  other  specified  information. 

(ii)  Availability  and  retention  of 
documents  for  inspection.  The 
dociunentation  described  in  paragraph 
(c)(2)(i)  of  this  section  must  be  retained 
by  the  corporation  seeking  qualified 
foreign  corporation  status  (the  CFC) 
until  the  expiration  of  the  statute  of 
limitations  for  the  taxable  year  of  the 
CFC  to  which  the  documentation 
relates.  Such  documentation  must  be 
made  available  for  inspection  by  the 
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at  such  place  as  the 
may  request  in  writing, 
(d)  Reportin, ;  requiremenls.  A  foreign 
corporation  th  it  relies  on  the  CFC  test 
to  satisfy  the  stock 
of§1.883-l(c){2),must 
provide  the  following  information  in 
addition  to  the  information  required  in 
§  1.883-1  (c)(3]  to  be  included  in  its 
Form  1120F  for  the  taxable  year.  The 
information  m  jst  be  current  as  of  the 
end  of  the  corj  oration's  taxable  year 
and  must  inch  ide  the  following — 

(1)  The  namu,  address  in  the  corporate 
records  (if  that  address  is  not  a  non- 
residential adc  ress  such  as  a  post  office 
box  or  in  care  )f  a  financial 
intermediary  o  r  stock  transfer  agent)  and 
taxpayer  ident  .fication  nxmiber  of  each 
U.S.  sharehold  er  of  the  CFC; 

(2)  The  perc  mtage  of  the  value  of  the 
shares  of  the  dpC  tbat  is  owned  by  each 
U.S.  shareholder,  as  defined  in  section 
957(a)  if  such  iection  were  applied 
without  regarq  to  section  318(a)(4); 


(3)  If  one  or 


more  of  the  U.S. 


shareholders  i  i  a  domestic  partnership, 
estate  or  trust,  the  name,  address, 
taxpayer  ident  fication  number  and 
percentage  of  1  he  vote  and  the 
percentage  of  I  he  value  of  shares  of  the 
CFC  owned  b>  each  interest  owner  of 
each  such  U.S  shareholder  that  is  a  U.S. 
citizen,  individual  resident  of  the 
United  States  )r  a  domestic  corporation; 
and 
(4)  Any  othe  r  specified  information. 

Qua  ified  shareholder  stock 


§1.883-4 
ownership  test 

(a)  General 
shall  satisfy 
§1.883-l(c)(2 
of  its  stock  {b\ 
treated  as  o 
attribution  ru 
section,  for  at 
of  days  in  the 
taxable  year 
shareholders. 


tlie 


wred 
hs 


b' 


)fi 


corporation 
substantiation 
requirements 
of  this  section 

(b)  Qualifier  i 
rule.  A  sharehplder 
shareholder  o 

(i)  Is  a  resi 
an  equivalent 
type  of  incomfe 
1(h)(2)),  as  ■ 
corporation 
corporation  is 

(ii)  Does  no 
foreign  corpoi  at 
shares  either  i 
attribution  ru 
section; 


J  ule.  A  foreign  corporation 
stock  ownership  test  of 
if  more  than  50  percent 
value)  is  owned,  or 
by  applying  the 
of  paragraph  (c)  of  this 
east  half  of  the  number 
oreign  corporation's 
one  or  more  qualified 
n  addition,  a  foreign 
mlust  meet  the 
and  reporting 
paragraphs  (d)  and  (e) 


shareholder— [1]  General 
is  a  qualified 
ily  if  the  shareholder — 

of  a  country  that  offers 
exemption  for  the  same 
(as  described  in  §  1.883- 
earned  by  the  foreign 
for  which  the  foreign 
seeking  an  exemption; 
own  its  interest  in  the 
ion  through  bearer 
irectly  or  by  applying  the 
es  of  paragraph  (c)  of  this 


thit 
aiid 


(iii)  Provides  to  the  foreign 
corporation  the  dociunentation  required 
in  paragraph  (d)  of  this  section  and  the 
foreign  corporation  meets  the  reporting 
requirements  of  paragraph  (e)  of  this 
section  with  respect  to  such 
shareholder;  and 

(iv)  Is  described  in  one  of  the 
following  categories  of  qualified 
shareholders — 

(A)  An  individual  not  described  in 
paragraph  (b)(l)(iv)(E)  of  this  section 
(whose  residency  is  determined  under 
paragraph  (b)(2)  of  this  section); 

(B)  The  government  of  a  qualified 
foreign  country  (or  a  political 
subdivision  or  local  authority  of  such 
country); 

(C)  A  foreign  corporation  that  is 
organized  in  a  qualified  foreign  coimtry 
and  meets  the  publicly  traded  rules  of 
§1.883-2; 

(D)  A  not-for-profit  organization 
described  in  paragraph  (b)(4)  of  this 
section  that  is  not  a  pension  fund  as 
defined  in  paragraph  {b)(5)  of  this 
section  and  that  is  organized  in  a 
qualified  foreign  country;  or 

(E)  A  beneficiary  of  a  pension  fund  (as 
defined  in  paragraph  (b)(5)(iv)  of  this 
section)  administered  in  or  by  a 
qualified  foreign  coimtry  (whose 
residency  is  determined  imder 
paragraph  (d)(3)(iii)  of  this  section). 

(2)  Residence  of  individual 
shareholders — (i)  General  rule.  An 
individual  not  described  in  paragraph 
(b)(l)(iv)(E)  of  this  section  is  a  resident 
of  a  qualified  foreign  country  only  if  the 
individual  is  fully  liable  to  tax  as  a 
resident  in  such  country  (e.g.,  an 
individual  who  is  liable  to  tax  on  a 
remittance  basis  in  a  foreign  country 
will  not  be  treated  as  a  resident  of  that 
country)  and,  in  addition — 

(A)  The  individual's  tax  home,  within 
the  meaning  of  paragraph  (b)(2)(ii)  of 
this  section,  is  within  that  qualified 
foreign  country  for  183  days  or  more  of 
the  taxable  year;  or 

(B)  The  individual  is  treated  as  a 
resident  of  a  qualified  foreign  country 
based  on  special  rules  pursuant  to 
paragraph  (d)(3)  of  this  section. 

(ii)  Tax  home.  For  purposes  of  this 
section,  an  individual's  tax  home  is 
considered  to  be  located  at  the 
individual's  regular  or  principal  (if  more 
than  one  regular)  place  of  business.  If 
the  individual  has  no  regular  or 
principal  place  of  business  because  of 
the  nature  of  his  business  (or  lack  of  a 
business),  then  the  individual's  tax 
home  is  located  at  his  regular  place  of 
abode  in  a  real  and  substantial  sense.  If 
an  individual  has  no  regular  or 
principal  place  of  business  and  no 
regular  place  of  abode  in  a  real  and 
substantial  sense  in  a  qualified  foreign 


country  for  183  days  or  more  of  the 
taxable  year,  that  individual  does  not 
have  a  tax  home  for  purposes  of  this 
section. 

(3)  Certain  income  tax  convention 
restrictions  applied  to  shareholders — (i) 
Application  of  restrictions.  A 
shareholder  otherwise  described  in 
paragraph  (b)(1)  of  this  section  may  be 
a  resident  of  a  foreign  country  that 
provides  an  equivalent  exemption  for 
the  category  of  income  at  issue  through 
an  income  tax  convention  with  the 
United  States.  If  the  shareholder  relies 
on  the  convention  to  demonstrate  that 
the  country  of  residence  provides  an 
equivalent  exemption  and  the 
convention  has  a  requirement  in  the 
shipping  and  air  transport  article  other 
than  residence,  such  as  place  of 
registration  or  documentation  of  the 
ship  or  aircraft,  or  in  the  limitation  on 
benefits  (LOB)  article,  such  as  a 
percentage  of  resident  ownership,  the 
shareholder  is  not  a  qualified 
shareholder  unless  the  corporation 
seeking  qualified  foreign  corporation 
status  would  satisfy  any  such  additional 
requirement  if  it  were  organized  in  such 
foreign  country. 

(ii)  Examples.  The  rules  of  this 
paragraph  (b)(3)  are  illustrated  by  the 
following  examples: 

Example  1 .  LOB  article  requiring 
additional  Country  B  ownership.  Ship  Co  is 
organized  in  Country  A.  Country  A  provides 
an  equivalent  exemption  through  a 
diplomatic  note.  Eighty  percent  of  the  value 
of  the  shares  of  Ship  Co  is  owned  by  a 
resident  of  Country  B.  Country  B  provides  an 
equivalent  exemption  only  through  an 
income  tax  convention  with  the  United 
States.  The  limitation  on  benefits  article  in 
the  income  tax  convention  between  the 
United  States  and  Country  B  requires  that 
more  than  75  percent  of  the  value  of  the 
shares  of  a  Country  B  corporation  must  be 
owned  by  residents  of  Country  B  before  such 
corporation  could  receive  benefits  under  the 
income  tax  convention.  In  accordance  with 
paragraph  (b)(3}  of  this  section,  in  order  for 
the  Country  B  resident  to  be  a  qualified 
shareholder,  Ship  Co  must  meet  the  LOB 
requirements  of  the  United  States/Country  B 
income  tax  convention  applied  as  if  Ship  Co 
were  a  Country  B  corporation.  Because  80 
percent  of  the  value  of  the  shares  of  Ship  Co 
is  owned  by  a  resident  of  Country  B,  this 
requirement  is  satisfied  and  the  Country  B 
shareholder  may  be  a  qualified  shareholder. 

Example  2.  2Income  tax  convention 
requiring  registration  of  ship.  Ship  Co  is 
organized  in  Country  X  and  o>vned  entirely 
by  residents  of  Country  Y.  Country  X's 
domestic  law  grants  an  equivalent  exemption 
to  shipping  corporations  organized  in  the 
United  States.  Country  Y  grants  an  equivalent 
exemption  for  shipping  Income  through  an 
income  tax  convention  between  the  United 
States  and  Country  Y.  Article  a  of  the  income 
tax  convention  provides  that  the  exemption 
will  apply  only  if  the  ships  are  registered  in 
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the  contracting  state  of  the  taxpayer's  country 
of  residence.  Ship  Co  owns  a  ship  registered 
in  Country  Y  and  a  ship  registered  in  Country 
Z.  In  accordance  with  paragraph  (b)(3)  of  this 
section,  in  order  for  the  Country  Y  resident 
to  be  a  qualified  shareholder,  Ship  Co  must 
meet  the  flagging  requirements  of  the  United 
States/Country  Y  income  tax  convention 
applied  as  if  Ship  Co  were  a  Country  Y 
corporation.  Thus,  the  Country  Y 
shareholders  may  be  qualified  shareholders 
with  respect  to  income  earned  by  the  ship 
registered  in  Country  Y  but  not  with  respect 
to  the  income  earned  by  the  ship  registered 
in  Country  Z.  Thus,  if  Ship  Co  otherwise 
satisfies  the  requirements  of  this  proposed 
rule.  Ship  Co  may  exclude  its  income  derived 
from  the  international  operation  of  the  ship 
registered  in  Country  Y  fixjm  gross  income  for 
purposes  of  its  United  States  income  tax,  but 
may  not  exclude  its  income  ftxjm  the 
international  operation  of  the  ship  registered 
in  Country  Z. 

(4)  Not-for-profit  organizations.  A  not- 
for-profit  organization  is  a  qualified 
shareholder  if  it  meets  the  following 
requirements — 

(i)  It  is  a  corporation,  association 
taxable  as  a  corporation,  trust,  fund, 
foundation,  league  or  other  entity 
operated  exclusively  for  religious, 
charitable,  educational,  or  recreational 
purposes,  and  not  organized  for  profit; 

(ii)  It  is  generally  exempt  from  tax  in 
its  country  of  organization  by  virtue  of 
its  not-for-profit  status;  and 

(iii)  Either — 

(A)  More  than  50  percent  of  its  annual 
support  is  expended  on  behalf  of 
persons  described  in  paragraph  (b)(l)(i) 
of  this  section  (see  paragraph  (d)(3)(v)  of 
this  section  for  rules  regarding  the 
residence  of  individual  beneficiaries);  or 

(B)  More  than  50  percent  of  its  annual 
support  is  derived  from  persons 
described  in  paragraph  (b)(l)(i)  of  this 
section  (see  paragraph  (d)(3)(v)  of  this 
section  for  rules  regarding  the  residence 
of  individual  supporters). 

(5)  Pension  funds — (i)  Pension  fund 
defined.  The  term  pension  fund  shall 
mean  a  government  pension  fund  or  a 
non-government  pension  fund,  as  those 
terms  are  defined,  respectively,  in 
paragraph  (b){5)(ii)  and  paragraph 
{b)(5)(iii)  of  this  section,  that  is  a  trust, 
fund,  foundation,  or  other  entity  that  is 
established  exclusively  for  the  benefit  of 
employees  or  former  employees  of  one 
or  more  employers,  the  principal 
purpose  of  which  is  to  provide 
retirement,  disability,  and  death  benefits 
to  beneficiaries  of  such  entity  and 
persons  designated  by  such 
beneficiaries  in  consideration  for  prior 
services  rendered. 

(ii)  Government  pension  funds.  A 
government  pension  fund  is  a  pension 
fund  that  is  a  controlled  entity  of  a 


foreign  sovereign  within  the  principles 
of  §  1.892-2T(c)(l)  (relating  to  pension 
funds  established  for  the  benefit  of 
employees  or  former  employees  of  a 
foreign  government). 

(iii)  Non-government  pension  funds. 
A  non-government  pension  fund  is  a 
pension  fund  that — 

(A)  Is  administered  in  a  foreign 
coimtry  and  is  subject  to  supervision  or 
regulation  by  a  governmental  authority 
(or  other  audiority  delegated  to  perform 
such  supervision  or  regulation  by  a 
governmental  authority)  in  such 
country; 

(B)  Is  generally  exempt  from  income 
taxation  in  its  country  of  administration; 

(C)  Has  100  or  more  beneficiaries;  and 

(D)  The  trustees,  directors  or  other 
administrators  of  which  pension  fund 
provide  the  documentation  required  in 
paragraph  (d)  of  this  section. 

(iv)  Beneficiary  of  a  pension  fund. 
The  term  beneficiary  of  a  pension  fund 
shall  mean  any  person  who  has  made 
contributions  to  a  pension  fund,  as  that 
term  is  defined  in  paragraph  (b){5){i)  of 
this  section,  or  on  whose  behalf 
contributions  have  been  made,  and  who 
is  currently  receiving  retirement, 
disability,  or  death  benefits  from  the 
pension  fund  or  can  reasonably  be 
expected  to  receive  such  benefits  in  the 
future,  whether  or  not  the  person's  right 
to  receive  benefits  from  the  fund  has 
vested.  See  paragraph  (c)(6)  of  this 
section  for  rules  regarding  the 
computation  of  stock  ownership 
through  non-government  pension  funds. 

(c)  Rules  for  determining  constructive 
owners/j/p— (1)  General  rules  for 
attribution.  For  purposes  of  applying  the 
exception  to  the  closely-held  test  of 
§  1.883-2(d)(3)(ii)  and  paragraph  (a)  of 
this  section,  stock  owned  by  or  for  a 
corporation,  partnership,  trust,  estate,  or 
mutual  insurance  company  or  similar 
entity  shall  be  treated  as  owned 
proportionately  by  its  shareholders, 
partners,  beneficiaries,  grantors,  or  other 
interest  holders  as  provided  in 
paragraphs  (c)(2)through  (6)  of  this 
section.  The  proportionate  interest  rules 
of  this  paragraph  (c)  shall  apply 
successively  upward  through  a  chain  of 
ownership,  and  a  person's  proportionate 
interest  shall  be  computed  for  the 
relevant  days  or  period  that  is  taken  into 
account  in  determining  whether  a 
foreign  corporation  satisfies  the 
requirements  of  paragraph  (a)  of  this 
section.  Stock  treated  as  owned  by  a 
person  by  reason  of  this  paragraph  (c) 
shall  be  treated  as  actually  owned  by 
such  person  for  purposes  of  this  section. 
An  owrner  of  an  interest  in  an 
association  taxable  as  a  corporation 
shall  be  treated  as  a  shareholder  of  such 


association  for  purposes  of  this 
paragraph  (c). 

(2)  Partnerships — (i)  General  rule.  A 
partner  shall  be  treated  as  having  an 
interest  in  stock  of  a  foreign  corporation 
owned  by  a  paitnership  in  proportion  to 
the  least  of — 

(A)  The  partner's  percentage 
distributive  share  of  the  partnership's 
dividend  income  from  the  stock; 

(B)  The  partner's  percentage 
distributive  share  of  gain  from 
disposition  of  the  stock  by  the        -  ~~ 
partnership;  or 

(C)  The  partner's  percentage 
distributive  share  of  the  stock  (or 
proceeds  from  the  disposition  of  the 
stock)  upon  liquidation  of  the 
partnership. 

(ii)  Partners  resident  in  the  same 
country.  For  purposes  of  tliis  paragraph, 
all  qualified  shareholders  that  are 
partners  in  a  partnership  and  that  are 
residents  of,  or  organized  in,  the  same 
qualified  foreign  country  shall  be 
treated  as  one  partner.  Thus,  the 
percentage  distributive  shares  of 
dividend  income,  gain  and  liquidation 
rights  of  all  qualified  shareholders  that 
are  partners  in  a  partnership  and  that 
are  residents  of,  or  organized  in,  the 
same  qualified  foreign  coimtry  are 
aggregated  prior  to  determining  the  least 
of  the  three  percentages  set  out  in 
paragraph  (c)(2)(i)  of  this  section.  For 
the  meaning  of  the  term  resident,  see 
paragraph  (b)(2)  of  this  section. 

(iii)  Examples.  The  rules  of  paragraph 
(c)(2)(ii)  of  this  section  are  illustrated  by 
the  following  examples: 

Example  J.  Stock  helif  solely  by  qualified 
shareholders  through  a  partnership.  Country 
X  grants  an  equivalent  exemption.  A  and  B 
are  individual  residents  of  Country  X  and  are 
qualified  shareholders  within  the  meaning  of 
paragraph  (b)(1)  of  this  section.  A  and  B  are 
the  sole  partners  of  Partnership  P.  P's  only 
asset  is  the  stock  of  Corporation  Z,  a  Country 
X  corporation  seeking  a  reciprocal  exemption 
under  this  section.  A's  distributive  share  of 
P's  income  and  gain  on  the  disposition  of  P's 
assets  is  80  percent,  but  A's  distributive  share 
of  P's  assets  (or  the  proceeds  therefrom)  on 
P's  liquidation  is  20  percent.  B's  distributive 
share  of  P's  income  and  gain  is  20  percent 
and  B  is  entitled  to  80  percent  of  the  assets 
(or  proceeds  therefrom)  on  P's  liquidation. 
Under  the  attribution  rules  of  paragraph 
(c)(2)(ii)  of  this  section.  A  and  B  will  be 
treated  as  a  single  partner  owning  in  the 
aggregate  100  percent  of  the  stock  of  Z  owned 
by  P. 

Example  2.  Stock  held  by  both  qualified 
and  non-qualified  shareholders  through  a 
partnership.  Assume  the  same  facts  as  in 
Example  1 
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unless  all  potential  beneficiaries  with 
respect  to  the  stock  are  qualified 
shareholders.  In  addition,  a 
beneficiary's  actuarial  interest  will  be 
treated  as  zero  to  the  extent  that 
someone  other  than  the  beneficiaries  is 
treated  as  owning  the  stock  imder 
paragraph  (c)(3)(ii)  of  this  section.  A 
substantially  separate  and  independent 
share  of  a  trust,  within  the  meaning  of 
section  663(c),  shall  be  treated  as  a 
separate  trust  for  purposes  of  this 
paragraph  (c){3)(i),  provided  that 
payment  of  income,  accumulated 
income  or  corpus  of  a  share  of  one 
beneficiary  (or  group  of  beneficiaries) 
cannot  affect  the  proportionate  share  of 
income,  accumulated  income  or  corpus 
of  another  beneficiary  (or  group  of 
beneficiaries). 

(ii)  Grantor  trusts.  A  person  is  treated 
as  the  owner  of  stock  of  a  foreign 
corporation  owned  by  a  trust  to  the 
extent  that  the  stock  is  included  in  the 
portion  of  the  trust  that  is  treated  as 
owned  by  the  person  under  sections  671 
through  679  (relating  to  grantors  and 
others  treated  as  substantial  owners). 

(4)  Corporations  that  issue  stock.  A 
shareholder  of  a  corporation  that  issues 
stock  shall  be  treated  as  owning  stock  of 
a  foreign  corporation  that  is  owned  by 
such  corporation  on  any  day  in  a 
proportion  that  equals  the  value  of  the 
stock  owned  by  such  shareholder  to  the 
value  of  all  stock  of  such  corporation.  If, 
however,  there  is  an  agreement,  express 
or  implied,  that  a  shareholder  of  a 
corporation  will  not  receive 
distributions  from  the  earnings  of  stock 
owned  by  the  corporation,  the 
shareholder  will  not  be  treated  as 
owning  that  stock  owned  by  the 
corporation. 

(5)  Mutual  insurance  companies  and 
similar  entities.  Stock  held  by  a  mutual 
insurance  company,  mutual  savings 
bank,  or  similar  entity  (including  an 
association  taxable  as  a  corporation  that 
does  not  issue  stock  interests)  shall  be 
considered  owned  proportionately  by 
the  policy  holders,  depositors,  or  other 
owners  in  the  same  proportion  that  such 
persons  share  in  the  surplus  of  such 
entity  upon  liquidation  or  dissolution. 

(6)  Computation  of  beneficial  interests 
in  non-government  pension  funds.  Stock 
held  by  a  pension  fund  shall  be 
considered  owned  by  the  beneficiaries 
of  the  fund  equally  on  a  pro-rata  basis 
if— 

(i)  The  pension  fund  meets  the 
requirements  of  paragraph  (b)(5)(iii)  of 
this  section; 

(ii)  The  trustees,  directors  or  other 
administrators  of  the  pension  fund  have 


no  knowledge,  and  no  reason  to  know, 
that  a  pro-rata  allocation  of  interests  of 
the  fund  to  all  beneficiaries  would  differ 
significantly  from  an  actuarial  allocation 
of  interests  in  the  fund  (or,  if  the 
beneficiaries'  actuarial  interest  in  the 
stock  held  directly  or  indirectly  by  the 
pension  fund  differs  from  the 
beneficiaries 's  actuarial  interest  in  the 
pension  fund,  the  actuarial  interests 
computed  by  reference  to  the 
beneficiaries'  actuarial  interest  in  the 
stock); 

(iii)  Either — 

(A)  Any  overfunding  of  the  pension 
fund  would  be  payable,  pursuant  to  the 
governing  instrmnent  or  the  laws  of  the 
foreign  country  in  which  the  pension 
fund  is  administered,  only  to,  or  for  the 
benefit  of,  one  or  more  corporations  that 
are  organized  in  the  coimtry  in  which 
the  pension  fund  is  administered, 
individual  beneficiaries  of  the  pension 
fund  or  their  designated  beneficiaries,  or 
social  or  charitable  causes  (the 
reduction  of  the  obligation  of  the 
sponsoring  company  or  companies  to 
make  future  contributions  to  the 
pension  fund  by  reason  of  overfunding 
shall  not  itself  result  in  such 
overfunding  being  deemed  to  be  payable 
to  or  for  the  benefit  of  such  company  or 
companies);  or 

(B)  The  foreign  country  in  which  the 
pension  fund  is  administered  has  laws 
that  are  designed  to  prevent  overfunding 
of  a  pension  fund  and  the  funding  of  the 
pension  fund  is  within  the  guidelines  of 
such  laws;  or 

(C)  The  pension  fund  is  maintained  to 
provide  benefits  to  employees  in  a 
particular  industry,  profession,  or  group 
of  industries  or  professions  and 
employees  of  at  least  10  companies 
(other  than  companies  that  are  owned  or 
controlled,  directly  or  indirectly,  by  the 
same  interests)  contribute  to  the  pension 
fund  or  receive  benefits  from  the 
pension  fund;  and 

(iv)  The  trustees,  directors  or  other 
administrators  provide  the  relevant 
documentation  as  required  in  paragraph 
(d)  of  this  section. 

(d)  Substantiation  of  stock 
ownership — (1)  General  rule.  A  foreign 
corporation  that  relies  on  this  section  to 
satisfy  the  ownership  requirements  of 
§  1.883-l(c)(2),  must  establish  all  the 
facts  necessary  to  satisfy  the 
Commissioner  that  more  than  50 
percent  of  the  value  of  its  shares  is 
owned,  or  treated  as  owned  applying 
paragraph  (c)  of  this  section,  by 
qualified  shareholders.  A  foreign 
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corporation  cannot  meet  this 
requirement  with  respect  to  any  stock 
that  is  issued  in  bearer  form.  A 
shareholder  that  holds  shares  in  the 
foreign  corporation  either  directly  or 
indirectly  in  bearer  form  cannot  be  a 
qualiiied  shareholder. 

(2)  Application  of  general  rule — (i) 
Ownership  statements.  Except  as 
provided  in  paragraph  (d)(3)  of  this 
section,  a  person  shall  only  be  treated  as 
a  qualified  shareholder  of  a  foreign 
corporation  if — 

(A)  For  the  relevant  period,  the  person 
completes  an  ownership  statement 
described  in  paragraph  (d)(4)  of  this 
section  or  has  a  valid  ownership 
statement  in  effect  imder  paragraph 
(d)(2)(ii)  of  this  section; 

(B)  In  the  case  of  a  person  owning 
stock  in  the  foreign 

corporation  indirectly  through  one  or 
more  intermediaries  (including  mere 
legal  owners  or  recordholders  acting  as 
nominees),  each  intermediary  in  the 
chain  of  ownership  between  that  person 
and  the  foreign  corporation  seeking 
qualified  foreign  corporation  status 
completes  an  intermediary  ownership 
statement  described  in  paragraph 
(d)(4)(v)  of  this  section  or  has  a  valid 
intermediary  ownership  statement  in 
effect  under  paragraph  (d)(2)(ii)  of  this 
section;  and 

(C)  The  foreign  corporation  seeking 
qualified  foreign  corporation  status 
obtains  the  statements  described  in 
paragraphs  (d)(2)(i)(A)  and  (B)  of  Uiis 
section. 

(ii)  Three-year  period  of  validity.  The 
ownership  statements  required  in 
paragraph  (d)(2)(i)  of  this  section  shall 
remain  valid  imtil  the  earUer  of  the  last 
day  of  the  third  calendar  year  following 
the  year  in  which  the  ownership 
statement  is  signed,  or  the  day  diat  a 
change  of  circiunstance  occvus  that 
makes  any  information  on  the 
ownership  statement  incorrect.  For 
example,  an  ownership  statement 
signed  on  September  30,  2000.  remains 
valid  through  December  31,  2003, 
unless  circiunstances  change  that  make 
the  information  of  the  statement  no 
longer  correct. 

(3)  Special  rules — (i)  Determining 
residence  of  certain  shareholders.  A 
foreign  corporation  seeking  qualified 
foreign  corporation  status  or  an 
intermediary  that  is  a  direct  or  indirect 
shareholder  of  such  foreign  corporation 
may  determine  the  residence  of  certain 
shareholders,  for  purposes  of  paragraph 
(b)(2)(i)(B)  of  this  section,  imder  one  of 
the  following  special  rules,  in  lieu  of 
obtaining  the  ownership  statements 
required  in  paragraph  (d)(2)(i)  of  this 
section  from  such  shareholders. 


[u]  Special  rule  for  registered  ' 
shareholders  owning  less  than  one 
percent  of  widely-held  corporations.  A 
foreign  corporation  with  at  least  250 
registered  individual  shareholders,  that 
is  not  a  publicly-traded  corporation,  as 
described  in  §  1.883-2,  (a  widely-held 
corporation),  may  not  be  required  to 
obtain  an  ownership  statement  itom  an 
individual  shareholder  owning  less  than 
one  percent  of  the  widely-held 
corporation  at  all  times  during  the 
taxable  year.  If  such  v«dely-held  foreign 
corporation  is  the  foreign  corporation 
seeking  qualified  foreign  corporation 
status,  or  an  intermediary  that  meets  the 
documentation  requirements  of 
paragraphs  (d)(4)(v)(A)  and  (B)  of  this 
section,  the  widely-held  foreign 
corporation  may  treat  the  address  of 
record  in  its  ownership  records  as  the 
residence  of  any  less  than  one  percent 
individual  shareholder  if— 

(A)  The  individual's  address  of  record 
is  not  a  non-residential  address,  such  as 
a  post  office  box  or  in  care  of  a  financial 
intermediary  or  stock  transfer  agent;  and 

(B)  The  officers  and  directors  of  the 
widely-held  corporation  neither  know 
nor  have  reason  to  know  that  the 
individual  does  not  reside  at  that 
address. 

(iii)  Special  rule  for  beneficiaries  of 
pension  funds — (A)  Government 
pension  fund.  An  individual  who  is  a 
beneficiary  of  a  government  pension 
fund,  as  defined  in  paragraph  Cb)(5)(ii) 
of  this  section,  shall  be  treated  as  a 
resident  of  the  country  in  which  the 
pension  fund  is  administered  if  the 
pension  fund  satisfies  the 
documentation  requirements  of 
paragraphs  (d)(4)(v)(A)  and  (C)(1)  of  this 
section. 

(B)  Non-government  pension  fund.  An 
individual  who  is  a  beneficiary  of  a  non- 
government pension  fund,  as  described 
in  paragraph  (b)(5)(iii)  of  this  section, 
shall  be  treated  as  a  resident  of  the 
country  of  the  beneficiary's  address  as  it 
appears  on  the  records  of  the  fund, 
provided  it  is  not  a  nonresidential 
address,  such  as  a  post  office  box  or  an 
address  in  care  of  a  financial 
intermediary,  and  provided  none  of  the 
trustees,  directors  or  other 
administrators  of  the  pension  fund 
know,  or  have  reason  to  know,  that  the 
beneficiary  is  not  an  individual  resident 
of  such  foreign  country.  The  rules  of 
this  paragraph  (d)(3)(iii)(B)  shall  apply 
only  if  the  non-government  pension 
fund  satisfies  the  documentation 
requirements  of  paragraphs  (d)(4)(v)(A) 
and  (C)(2)  of  this  section. 

(iv)  Special  rule  for  stock  owned  by 
publicly-traded  corporations.  Any  stock 
in  a  foreign  corporation  seeking 
qualified  foreign  corporation  status  that 


is  owned  by  a  pubUcly-traded 
corporation  will  be  treated  as  owned  by 
an  individual  resident  in  the  country 
where  the  publicly-traded  corporation  is 
organized  if  the  foreign  corporation 
receives  the  statement  described  in 
paragraph  (d)(4)(iii)  of  this  section  from 
the  publicly-traded  intermediary  and 
copies  of  any  relevant  ownership 
statements  from  shareholders  of  the 
publicly  traded  corporation  relied  on  to 
satisfy  the  exception  to  the  closely-held 
class  of  stock  rule  of  §  1.883-2(d)(3){ii) 
as  required  in  paragraph  (d)(2)(i)  of  this 
section. 

(v)  Special  rule  for  not-for-profit 
organizations.  For  purposes  of  meeting 
the  ownership  requirements  of 
paragraph  (a)  of  this  section,  a  not-for- 
profit  organization  may  rely  on  the 
addresses  of  record  of  its  individual 
beneficiaries  and  supporters  to 
determine  the  residence  of  an 
individual  beneficiary  or  supporter, 
within  the  meaning  of  paragraph 
(b)(2)(i)(B)  of  this  section,  to  the  extent 
required  under  paragraph  (b)(4)  of  this 
section,  provided  that — 

(A)  The  addresses  of  record  are  not 
nonresidential  addresses  such  as  a  post 
office  box  or  in  care  of  a  financial 
intermediary; 

(B)  The  officers,  directors  or 
administrators  or  the  organization  do 
not  know  or  have  reason  to  know  that 
the  individual  beneficiaries  or 
supporters  do  not  reside  at  that  address; 
and 

(C)  The  foreign  corporation  seeking 
qualified  foreign  corporation  status 
receives  the  statement  required  in 
paragraph  (d)(4)(iv)  of  this  section  from 
the  not-for-profit  organization. 

(4)  Ownership  statements  from 
shareholders — (i)  Ownership  statements 
from  individuals.  An  ownership 
statement  from  an  individual  is  a 
written  statement  signed  by  the 
individual  under  penalties  of  perjury 
stating — 

(A)  The  individual's  name,  permanent 
address,  and  coimtry  where  the 
individual  is  fully  liable  to  tax  as  a 
resident,  if  any; 

(B)  If  the  individual  was  not  a 
resident  of  the  country  for  the  entire 
taxable  year  of  the  foreign  corporation 
seeking  qualified  foreign  corporation 
status,  state  each  of  the  foreign  countries 
in  which  the  individual  resided  and  the 
dates  of  such  residence  during  the 
taxable  year  of  such  foreign  corporation; 

(C)  If  the  individual  directly  owns 
stock  in  the  corporation  seeking 
qualified  foreign  corporation  status,  the 
name  of  the  corporation,  the  number  of 
shares  in  each  class  of  stock  of  the 
corporation  that  are  so  owned,  and  the 
period  of  time  during  the  taxable  year  of 
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the  foreign  cor  joration  during  which 
the  individual  owned  the  stock; 

(D)  If  the  inc  ividual  directly  owns  an 
interest  in  a  corporation,  partnership, 
trust,  estate  orpther  intermediary  that 
directly  or  indirectly  owns  stock  in  the 
corporation  s&  sking  qualified  foreign 
corporation  stj  tus,  the  name  of  the 
intermediary,  I  he  number  and  class  of 
shares  or  amoi  ,nt  and  nature  of  the 
interest  of  the  ndividual  in  such 
intermediary,  i  ind  the  period  of  time 
during  the  tax)  ble  year  of  the 
corporation  s©  sking  qualified  foreign 
corporation  sti  tus  during  which  the 
individual  hel  1  such  interest; 

(E)  To  the  ej  tent  known  by  the 
individual,  a  c  escription  of  the  chain  of 
ownership  thn  )ugh  which  the 
individual  owi  is  stock  in  the 
corporation  se  sking  qualified  foreign 
corporation  sti  itus,  including  the  name 
and  address  ol  each  intermediary 
standing  between  the  intermediary 
described  in  p  u^graph  (d)(4)(i)(D)  of 
this  section  an  d  the  foreign  corporation 
and  whether  t]  lis  interest  is  owned 
either  directly  or  indirectly  through 
bearer  shares;  md 

(F)  Any  oth«  r  specified  information, 
(ii)  Ownership  statements  from 

foreign  governments.  An  ownership 
statement  fron  i  a  government  that  is  a 
qualified  shart  holder  is  a  written 
statement — 

(A)  Signed  I  y  either— 

(1)  An  offici  il  of  the  governmental 
authority,  agei  icy  or  office  who  has 
supervisory  ai  thority  with  respect  to 
the  govemmei  it's  ownership  interest 
and  who  is  au  horized  to  sign  such  a 
statement  on  1  ehalf  of  the  authority, 
agency  or  office;  or 

(2)  The  com  aetent  authority  of  the 
foreign  countr  y  (as  defined  in  the 
income  tax  co  ivention  between  the 
United  States  md  the  foreign  country); 

(B)  That  provides— 

[1]  The  title  of  the  official  signing  the 
statement; 

(2)  The  nam  e  and  address  of  the 
government  authority,  agency  or  office 
that  has  superirisory  authority; 

(3)  The  info  rmation  described  in 
paragraphs  (d  (4)(i)(C)  through  (F)  of 
this  section  (s  ibstituting  "government" 
for  "individui  J")  with  respect  to  the 
government's  direct  or  indirect 
ownership  of  stock  in  the  corporation 
seeking  qualil  ied  resident  status;  and 

(C)  Any  othsr  specified  information, 
(iii)  Ownenhip  statements  from 

publicly-tradt  d  corporate  shareholders. 
An  ownershij  statement  from  a 
publicly-tradf  d  corporation  that  is  a 
direct  or  indii  ect  owner  of  the 
corporation  s<  leking  qualified  foreign 
corporation  s1  atus  is  a  written 
statement,  sig  aed  under  penalties  of 


perjury  by  a  person  that  would  be 
authorized  to  sign  a  tax  return  on  behalf 
of  the  shareholder  corporation 
containing  the  following  information — 

(A)  The  name  of  the  country  in  which 
the  stock  is  primarily  traded; 

(B)  The  name  of  the  established 
securities  market  or  markets  on  which 
that  the  stock  is  listed; 

(C)  A  description  of  each  class  of 
stock  relied  upon  to  meet  the 
requirements  of  §  1.883-2(d)(l), 
including  the  nimiber  of  shares  issued 
and  outstanding  as  of  the  close  of  the 
taxable  year; 

(D)  For  each  class  of  stock  relied  upon 
to  meet  the  requirements  of  §  1.883- 
2(d)(1),  if  one  or  more  5  percent 
shareholders,  as  defined  in  §  1.88 3- 
2{d){3){i),  own  in  the  aggregate  50 
percent  or  more  of  the  value  of  the 
outstanding  shares  of  that  class  of  stock 
at  any  time  during  the  taxable  year, 
state — 

(1)  The  name  and  address  of  each  5 
percent  shareholder  and  of  each  related 
person  whose  stock  is  treated  as  owned 
by  the  5  percent  shareholder; 

(2)  For  each  qualified  shareholder 
upon  whom  the  corporation  intends  to 
rely  to  satisfy  the  exception  to  the 
closely-held  class  of  stock  rule  of 
§1.883-2(d)(3)(ii)— 

(j)  The  name  of  each  such 
shareholder; 

(ii)  The  percentage  of  the  total 
outstanding  shares  of  that  class  owned 
by  such  shareholder: 

(iii)  The  address  of  record  of  such 
shareholder; 

(iv)  The  country  of  residence  of  such 
shareholder,  determined  under 
paragraph  {b)(2)  or  (d)(3)  of  this  section; 
and 

(E)  The  information  described  in 
paragraphs  (d)(4)(i)(C)  through  (F)  of 
this  section  (substituting  "publicly- 
traded  corporation"  for  "individual") 
with  respect  to  the  publicly-traded 
corporation's  direct  or  indirect 
ownership  of  stock  in  the  corporation 
seeking  qualified  resident  status;  and 

(F)  Any  other  specified  information. 

(iv)  Ownership  statements  from  not- 
for-profit  organizations.  An  ownership 
statement  from  a  not-for-profit 
organization  (other  than  a  pension  fund 
as  defined  in  paragraph  (b)(5)  of  this 
section)  is  a  written  statement  signed  by 
a  person  authorized  to  sign  a  tax  return 
on  behalf  of  the  organization  under 
penalties  of  perjury  stating — 

(A)  The  name,  permanent  address, 
and  principal  location  of  the  activities 
of  the  organization  (if  different  from  its 
permanent  address); 

(B)  The  information  described  in 
paragraphs  (d)(4)(i)(C)  through  (F)  of 


this  section  (substituting  "not-for-profit 
organization"  for  "individual"); 

(C)  A  representation  that  the  not-for- 
profit  organization  satisfies  the 
requirements  of  paragraph  (b)(4)  of  this 
section;  and 

(D)  Any  other  specified  information, 
(v)  Ownership  statements  from 

intermediaries— {A)  General  rule.  The 
foreign  corporation  seeking  qualified 
foreign  corporation  status  under  the 
shareholder  stock  ownership  test  must 
obtain  an  intermediary  ownership 
statement  from  each  intermediary 
standing  in  the  chain  of  ownership 
between  it  and  the  qualified 
shareholders  on  whom  it  relies  to  meet 
this  test.  An  intermediary  ownership 
statement  is  a  written  statement  signed 
under  penalties  of  perjury  by  the 
intermediary  (if  the  intermediary  is  an 
individual)  or  a  person  who  would  be 
authorized  to  sign  a  tax  retimi  on  behalf 
of  the  intermediary  (if  the  intermediary 
is  not  an  individual)  containing  the 
following  information — 

(1)  The  name,  address,  coimtry  of 
residence,  and  principal  place  of 
business  (in  the  case  of  a  corporation  or 
partnership)  of  the  intermediary  and,  if 
the  intermediary  is  a  trust  or  estate,  the 
name  and  permanent  address  of  all 
trustees  or  executors  (or  equivedent 
under  foreign  law),  or  the  name  and 
permanent  address  of  place  of 
administration  of  the  intermediary  (if  a. 
pension  fund); 

(2)  The  information  described  in 
paragraphs  (d)(4)(i)(C)  through  (F) 
(substituting  "intermediary"  for 
"individual"); 

(3)  If  the  intermediary  is  a  nominee 
for  a  shareholder  or  another 
intermediary,  the  name  and  permanent 
address  of  the  shareholder,  or  the  name 
and  principal  place  of  business  of  such 
other  intermediary; 

(4)  If  the  intermediary  is  not  a 
nominee  for  a  shareholder  or  another 
intermediary,  the  name  and  country  of 
residence  (within  the  meaning  of 
paragraph  (b)(2)  of  this  section)  and  the 
proportionate  interest  in  the 
intermediary  of  each  direct  shareholder, 
partner,  beneficiary,  grantor,  or  other 
interest  holder  (or  if  the  direct  holder  is 
a  nominee,  of  its  beneficial  shareholder, 
partner,  beneficiary,  grantor,  or  other 
interest  holder)  which  the  foreign 
corporation  seeking  qualified  foreign 
corporation  status  intends  to  rely  on  to 
satisfy  the  requirements  of  paragraph  (a) 
of  this  section,  as  well  as  an  ownership 
statement  from  such  person  and  the 
period  of  time  during  the  taxable  year 
for  which  the  interest  in  the 
intermediary  was  owned  by  the 
shareholder,  partner,  beneficiary, 
grantor  or  other  interest  holder.  For 
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purposes  of  this  paragraph  (d)(4)(v)(A), 
the  proportionate  interest  of  a  person  in 
an  intermediary  is  the  percentage 
interest  (by  value)  held  by  such  person, 
determined  using  the  principles  for 
attributing  ownership  in  paragraph  (c) 
of  this  section; 

(5)  If  the  intermediary  is  a  widely- 
held  corporation  with  registered 
shareholders  owning  less  than  one 
percent  of  the  stock  of  such  widely-held 
corporation,  the  statement  set  out  in 
paragraph  {d)(4)(v)(B)  of  this  section, 
relating  to  ownership  statements  from 
widely-held  intermediaries  with 
registered  shareholders  owning  less 
than  one  percent  of  such  widely-held 
intermediaries; 

(6)  If  the  intermediary  is  a  pension 
fund,  within  the  meaning  of  paragraph 
(b)(5)  of  this  section,  the  statement  set 
out  in  paragraph  {d)(4)(v)(C)  of  this 
section,  relating  to  ownership 
statements  from  pension  funds;  and 

(7)  Any  other  specified  information. 
(B)  Ownerships  statements  from 

widely-held  intermediaries  with 
registered  shareholders  owning  less  than 
one  percent  of  such  widely-held 
intermediary.  An  ownership  statement 
firom  an  intermediary  that  is  a 
corporation  with  at  least  250  individual 
shareholders,  but  that  is  not  a  publicly- 
traded  corporation  within  the  meaning 
of  §  1.883-2,  and  that  relies  on 
paragraph  (d)(3)(ii)  of  this  section, 
relating  to  the  special  rule  for  registered 
shareholders  owning  less  than  one 
percent  of  widely-held  corporations, 
must  provide  the  following  information 
in  addition  to  the  information  required 
in  paragraph  (d)(4)(v)(A)  of  this 
section — 

[1)  The  aggregate  proportionate 
interest  by  country  of  residence  in  the 
widely-held  corporation  of  such 
registered  shareholders  or  other  interest 
holders  whose  address  of  record  is  not 

a  non-residential  address,  such  as  a  post 
office  box  or  in  care  of  a  financial 
intermediary  or  stock  transfer  agent;  and 

(2)  A  representation  that  the  officers 
and  directors  of  the  widely-held 
intermediary  neither  know  nor  have 
reason  to  know  that  the  individual 
shareholder  does  not  reside  at  his  or  her 
address  of  record  in  the  corporate 
records;  and 

[3]  Any  other  specified  information. 

(C)  Ownership  statements  from 
pension  funds— ^1)  Ownership 
statements  from  government  pension 
funds.  A  government  pension  fund  (as 
defined  in  paragraph  (b)(5){ii)  of  this 
section)  that  relies  on  paragraph 
(d)(3)(iii)  of  this  section,  relating  to  the 
special  rules  for  pension  funds, 
generally  must  provide  the 
documentation  required  in  paragraph 


(d)(4)(v){A)  of  this  section  and,  in 
addition,  the  government  pension  fund 
must  also  provide  the  following 
information — 
'*'   (j)  The  name  of  the  country  in  which 
the  plan  is  administered; 

(it)  A  representation  that  the  fund  is 
established  exclusively  for  the  benefit  of 
employees  or  former  employees  of  a 
foreign  government,  or  employees  or 
former  employees  of  a  foreign 
government  and  non-governmental 
employees  or  former  employees  that 
perform  or  performed  governmental  or 
social  services; 

[Hi)  A  representation  that  the  funds 
that  comprise  the  trust  are  managed  by 
trustees  who  are  employees  of,  or 
persons  appointed  by,  the  foreign 
government; 

[iv]  A  representation  that  the  trust 
forming  part  of  the  pension  plan 
provides  for  retirement,  disability,  or 
death  benefits  in  consideration  for  prior 
services  rendered; 

(v)  A  representation  that  the  income 
of  the  trust  satisfies  the  obligations  of 
the  foreign  government  to  the 
participants  imder  the  plan,  rather  than 
inuring  to  the  benefit  of  a  private 
person;  and 

(vi)  Any  other  specified  information. 

[2]  Ownership  statement  from  non- 
government pension  funds.  The  trustees, 
directors,  or  other  administrators  of  the 
non-government  pension  fund,  as 
defined  in  paragraph  (b)(5){iii)  of  this 
section,  that  rely  on  paragraph  (d)(3)(iii) 
of  this  section,  relating  to  the  special 
rules  for  pension  funds,  generally  must 
provide  the  pension  fund's  intermediary 
ownership  statement  described  in 
paragraphs  (d)(4)(v){A)  of  this  section, 
and,  in  addition,  the  non-goverrmient 
pension  fund  must  also  provide  the 
following  information — 

(j)  The  of  the  country  in  which  the 
pension  fund  is  administered; 

Ui)  A  representation  that  the  pension 
fund  is  subject  to  supervision  or 
regulation  by  a  governmental  authority 
(or  other  authority  delegated  to  perform 
such  supervision  or  regidation  by  a 
govenmiental  authority)  in  such 
country,  and,  if  so,  the  name  of  the 
governmental  authority  (or  other 
authority  delegated  to  perform  such 
supervision  or  regulation); 

(Hi)  A  representation  that  the  pension 
fund  is  generally  exempt  trom  income 
taxation  in  its  country  of  administration; 

(iv)  The  number  of  beneficiaries  in  the 
pension  plan; 

(v)  The  aggregate  percentage  interest 
of  beneficiaries  by  country  of  residence 
based  on  addresses  shown  on  the  books 
and  records  of  the  fund,  provided  the 
addresses  are  not  nonresidential 
addresses,  such  as  a  post  office  box  or 


an  address  in  care  of  a  financial 
intermediary,  and  provided  none  of  the 
trustees,  directors  or  other 
administrators  of  the  pension  fund 
know,  or  have  reason  to  know,  that  the 
beneficiary  is  not  a  resident  of  such 
foreign  country; 

(vi);  A  representation  that  the  pension 
fund  meets  the  requirements  of 
paragraph  (b)(5)(iii)  of  this  section; 

(vii)  A  representation  that  the  trustees, 
directors  or  other  administrators  of  the 
pension  fund  have  no  knowledge,  and 
no  reason  to  know,  that  a  pro-rata 
allocation  of  interests  of  the  fund  to  all 
beneficiaries  would  differ  significantly 
bom  an  actuarial  allocation  of  interests 
in  the  fund  (or,  if  the  beneficiaries' 
actuarial  interest  in  the  stock  held 
directly  or  indirectly  by  the  pension 
fund  differs  from  the  beneficiaries's 
actuarial  interest  in  the  pension  fund, 
the  actuarial  interests  computed  by 
reference  to  the  beneficiaries'  actuarial 
interest  in  the  stock); 

(viii)  Either — 

(A)  Any  overfunding  of  the  pension 
fund  would  be  payable,  pursuant  to  th^ 
governing  instrument  or  the  laws  of  the 
foreign  country  in  which  the  pension 
fund  is  administered,  only  to,  or  for  the 
benefit  of,  one  or  more  corporations  that 
are  organized  in  the  country  in  which 
the  pension  fund  is  administered, 
vidividual  beneficiaries  of  the  f>ension 
fund  or  their  designated  beneficiaries,  or 
social  or  charitable  causes  (the 
reduction  of  the  obligation  of  the 
sponsoring  company  or  companies  to 
make  future  contributions  to  the 
pension  fund  by  reason  of  overfunding 
shall  not  itself  result  Ln  such 
overfunding  being  deemed  to  be  payable 
to  or  for  the  benefit  of  such  company  or 
companies);  or 

(B)  The  foreign  country  in  which  the 
pension  fund  is  administered  has  laws 
that  are  designed  to  prevent  overfunding 
of  a  pension  fund  and  the  funding  of  the 
pension  fund  is  within  the  guidelines  of 
such  laws;  or 

(Q  The  pension  fund  is  maintained  to 
provide  benefits  to  employees  in  a 
particular  industry,  profession,  or  group 
of  industries  or  professions  and 
employees  of  at  least  10  companies 
(other  than  companies  that  are  owned  or 
controlled,  directly  or  indirectly,  by  the 
same  interests)  contribute  to  the  pension 
fund  or  receive  benefits  fi'om  the 
pension  fund;  and 

(ix)  Any  other  specified  information. 

(3)  Time  for  making  determinations. 
The  determinations  required  to  be  made 
xmder  this  paragraph  (d)(4)(v)(C)  shall 
be  made  using  information  shown  on 
the  records  of  the  pension  fund  for  a 
date  during  the  foreign  corporation's 
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taxable  year  to  which  the  determination 
is  relevant. 

(5)  Availabii  ity  and  retention  of 
documents  for  inspection.  The 
documentatior  described  in  paragraphs 
(d)(3)  and  (4)  o  f  this  section  must  be 
retained  by  th«  corporation  seeking 
qualified  foreij  ,n  corporation  status  (the 
foreign  corpori  tion)  until  the  expiration 
of  the  statute  a  f  limitations  for  the 
taxable  year  of  the  foreign  corporation  to 
which  the  doc  imentation  relates.  Such 
documentatioi  must  be  made  available 
for  inspection  )y  the  Commissioner  at 
such  time  and  place  as  the 
Commissioner  may  request  in  writing. 

(e)  Reporting  requirements.  A  foreign 
corporation  re.  ying  on  the  qualified 
shareholder  te  it  of  this  section  to 
demonstrate  tl  at  it  is  a  qualified  foreign 
corporation  for  purposes  of  §  1.883- 
1(c)(2)  must  piovide  the  following 
information  in  addition  to  the 
information  re  quired  in  §  1.883-l(c)(3) 
to  be  included  in  its  Form  1120F  for 
each  taxable  yuar.  The  information 
should  be  cun  Bnt  as  of  the  end  of  the 
corporation's  taxable  year.  The 
information  m  iist  include  the 
following — 

(1)  A  representation  that  more  than  50 
percent  of  the  tralue  of  the  outstanding 
shares  of  the  c  jrporation  is  owned  (or 
treated  as  own  ed  by  reason  of  paragraph 
(c)  of  this  sect!  on)  by  qualified 
shareholders  f  )r  the  category  of  income 
for  which  the  i  sxemption  is  claimed; 

(2)  With  res  )ect  to  each  individual 
qualified  shar<  holder  owning  5  percent 
or  more  of  the  foreign  corporation, 
applying  the  a  tribution  rules  of 
paragraph  (c)  ( f  this  section,  and  relied 
upon  to  meet  t  tie  50  percent  ownership 
test  of  paragra  )h  (a)  of  this  section,  the 
name  and  add  ess,  as  represented  on 
each  such  ind  vidual's  ownership 
statement; 

(3)  With  restect  to  all  qualified 
shareholders  r  slied  upon  to  satisfy  the 
50  percent  ow  lership  test  of  paragraph 
(a)  of  this  sect  on,  the  total  percentage 
of  the  value  oi  the  outstanding  shares 
owned,  applying  the  attribution  rules  of 
paragraph  (c)  i)f  this  section,  by  all 
qualified  shari  (holders  resident  in  a 
qualified  forei  ;n  country,  by  country; 
and 

(4)  Any  oth(  ir  required 
documentatio  i. 


§1.883-5    Effective 

(a)  General 
through  1.883f4 
of  the  foreign 
days  or  more 
regulations  an ! 
regulations  in 

(b)  Election 
application.  When 


date. 
■ule.  Sections  1.883-1 

apply  to  taxable  years 
:orporation  ending  30 
I  ifter  the  date  these 
published  as  final 
the  Federal  Register. 
for  retroactive 

§§1.883-1  through 


1.883—4  become  generally  applicable, 
taxpayers  may  rely  on  all  the  provisions 
of  §§  1.883-1  through  1.883-4  for 
guidance  and  may  elect  to  apply  all 
such  substantive  provisions  for  any 
open  taxable  year  of  the  foreign 
corporation  beginning  after  December 
31,  1986,  and  ending  less  than  30  days 
after  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register.  However,  such 
election  is  not  required  to  be  applied 
with  respect  to  §  1.883-1  (c)(3)  (relating 
to  the  substantiation  and  reporting 
required  to  be  treated  as  a  qualified 
foreign  corporation)  or  §§  1.883-2(f), 
1.883-3(d)  and  1.883-4{e)  (relating  to 
additional  information  to  be  included  in 
the  return  to  demonstrate  whether  the 
foreign  corporation  satisfies  one  of  three 
stock  ownership  tests).  Such  election 
will  be  applicable  for  the  year  of  the 
election  and  for  all  subsequent  taxable 
years. 

(c)  Transition  rule.  For  taxable  years 
of  the  foreign  corporation  ending  30 
days  or  more  after  the  date  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register,  and 
until  such  time  as  the  Form  1120F  and 
its  instructions  are  revised  to  conform  to 
§§1.883-1  through  1.883-4,  the 
information  required  in  §  1.883-l{c)(3) 
and  §  1.883-2(0,  1.883-3{d)  or  1.883- 
4(e),  as  applicable,  must  be  included  on 
a  written  statement  signed  under 
penalties  of  perjury  by  a  person 
authorized  to  sign  the  return,  attached 
to  the  Form  1120F.  and  filed  with  the 
return. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  00-1899  Filed  2-7-00;  8:45  am] 

BILUNG  CODC  4831-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 03882-99] 
RIN1545-AX06 

Depletion;  Treatment  of  Delay  Rental 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  amendments  conforming 
regulations  relating  to  delay  rental  to  the 
requirements  of  section  263A  relating  to 
capitalization  and  inclusion  in 
inventory  of  costs  of  certain  expenses. 
Changes  to  the  applicable  law  were 


made  by  the  Tax  Reform  Act  of  1986 
and  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988.  The  proposed 
regulations  provide  the  public  with 
guidance  concerning  the  application  of 
section  263A  to  delay  rental. 
DATES:  Written  comments  must  be 
received  by  May  8,  2000.  Outlines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  May  26,  2000,  at 
10  a.m.  must  be  received  by  May  5, 
2000. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-103882-99), 
room  5226,  Internal  Revenue  Service, 
FOB  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-103882-99), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW..  Washington,  DC.  Alternatively, 
taxpayers  may  submit  conunents 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://wrww.irs.ustreas.gov/prod/ 

tax regs/regslist.html.  The  public 

hearing  will  be  held  in  room  2615, 

Internal  Revenue  Building,  1111 

Constitution  Avenue,  NW.,  Washington, 

DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulation,  Brenda  M. 

Stewart,  (202)  622-3120;  concerning 

submissions  and  the  hearing,  LaNita 

Van  Dyke,  (202)  622-7180  (not  toll-fi«e 

numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  612  to  conform  them  to  the 
requirements  of  section  263  A.  Section 
263A  was  enacted  by  the  Tax  Reform 
Act  of  1986,  Public  Law  99-514  (100 
Stat.  2085),  and  amended  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988,  Public  Law  100-647  (102 
Stat.  3342). 

Explanation  of  Provisions 

Under  the  terms  of  a  lease  of  mineral 
property,  the  lessee  acquires,  for  a  stated 
term,  the  right  and  obligation  to  obtain 
production  of  minerals  from  the 
property.  A  lease  may  provide  that  for 
each  year  that  the  lessee  fails  to  make 
efforts  to  obtain  production,  the  lessee 
must  pay  a  "delay  rental"  to  the  lessor. 

Section  1.612-3(c)(l)  of  the  final 
regulations  defines  a  delay  rental  as  an 
amount  paid  for  the  privilege  of 
deferring  development  of  the  property 
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and  which  could  have  been  avoided  by 
abandonment  of  the  lease,  or  by 
conunencement  of  development 
operations,  or  by  obtaining  production. 
Section  1.612-3(c)(2)  of  the  final 
regulations  provides  that  since  a  delay 
rental  is  in  the  nature  of  rent,  it  is 
ordinary  income  to  the  payee  and  not 
subject  to  depletion.  The  payor  may  at 
his  election  deduct  the  delay  rental  as 
an  expense,  or  charge  it  to  depletable 
capital  account  luider  section  266. 

Section  263A  was  enacted  subsequent 
to  the  issuance  of  §  1.612-3(c)  of  the 
final  regulations.  The  uniform 
capitalization  ndes  of  section  263A 
generally  require  the  capitalization  of  all 
direct  costs  and  certain  indirect  costs 
properly  allocable  to  property  produced 
by  the  taxpayer.  Capitalization  may  be 
required  even  though  production 
(development)  has  not  yet  begun. 
§  1.263A-2(a)(3)(ii).  In  some  situations, 
a  delay  rental  may  be  required  to  be 
capitalized  under  section  263A. 
Accordingly,  the  proposed  regidation 
clarifies  that  subsequent  to  the 
enactment  of  section  263A,  the  payor  of 
a  delay  rental  may  elect  to  expense 
currenUy  the  delay  rental  or  charge  it  to 
depletable  capital  account  imder  section 
266  to  the  extent  that  the  delay  rental  is 
not  required  to  be  capitalized  under 
section  263A  and  the  regidations 
thereunder. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (a  signed  original  and  eight 
copies)  to  the  IRS.  The  IRS  and  Treasury 
request  comments  on  the  clarity  of  the 
proposed  regulations  and  they  may  be 
made  easier  to  understand.  All 
comments  will  be  made  available  for 
public  inspection  and  copying. 


A  public  bearing  has  been  scheduled 
for  May  26,  2000,  at  10  a.m.  in  room 
2615,  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  (a  signed  original  and 
eight  (8)  copies)  by  May  8,  2000.  The 
outline  of  topics  to  be  discussed  at  the 
hearing  must  be  received  by  May  5, 
2000. 

A  period  of  10  minutes  will  be 
allotted  for  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  firee  of  charge  at  the  hearing. 

Drafting  Infbrmatioii 

The  principal  author  of  this  proposed 
regulation  is  Brenda  M.  Stewart  of  the 
Office  of  Assistant  Chief  Coimsel 
(Passthroughs  and  Special  Industries), 
Internal  Revenue  Service.  However, 
other  personnel  from  the  IRS  and 
Treasiu7  Department  participated  in  its 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  part  1  is  ' 
proposed  to  be  amended  as  follows: 


PART  1— INCOME  TAX 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   » 

Par.  2.  In  §  1.612-3,  the  second 
sentence  of  paragraph  (c)(2)  is  removed 
and  two  sentences  are  added  in  its  place 
to  read  as  follows: 

§  1 .61 2-3    Depletion;  treatment  of  bonus 
and  advanced  royalty. 

*         *         *  ■      *         * 

(c)  *  *  * 

(2)  *   *   *  To  die  extent  the  delay 
rental  is  not  required  to  be  capitalized 
under  section  263A  and  the  regulations 
therexmder,  the  payor  may  at  his 
election  deduct  such  amount  or  under 
section  266  and  the  regulations 
thereunder,  charge  it  to  depletable 
capital  accoiuit.  The  second  sentence  of 


this  paragraph  (c)(2)  applies  to  delay 
rentals  paid  with  respect  to  leasing 
transactions  entered  into  on  or  after  the 
date  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register. 
*         *         *         *         » 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[PR  Doc.  00-2730  Filed  2-7-00;  8:45  am] 

BHajNG  CODE  4U0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA-237-0221;FRL-6534-5]  *' 

Approval  and  Prornulgation  of  State 
Implementation  Plans;  Califomla— 
South  Coast 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  state  implementation  plan  (SIP) 
revision  by  the  State  of  California  to 
provide  for  attainment  of  the  ozone 
national  ambient  air  quality  standard 
(NAAQS)  in  the  Los  Angeles-South 
Coast  Air  Basin  Area  (South  Coast).  EPA 
is  proposing  to  approve  the  SIP  revision 
xmder  provisions  of  the  Clean  Air  Act 
(CAA)  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards,  and  plan  requirements  for 
nonattainment  areas. 

DATES:  Comments  must  be  received  on 
or  before  March  9,  2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Dave  Jesson  (AIR-2). 
EPA  Region  IX,  75  Hawthorne  Street. 
San  Francisco,  CA  94105-3901,  or 
jesson.david@epa.gov.  The  rulemaking 
docket  for  this  notice  is  available  for 
public  inspection  during  normal 
business  hours  at  EPA's  Region  IX 
office.  A  reasonable  fee  may  be  charged 
for  copying  parts  of  the  docket. 

Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  following 
locations: 
California  Air  Resources  Board,  2020  L 

Street,  Sacramento,  California 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive,  ._ 

Diamond  Bar,  California 

The  SIP  materials  are  also 
electronically  available  at:  http:// 
www.aqmd.gov/aqmp/ 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Jesson  at  (415)  744-1288. 
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E.  Regulatory  Flexibility  Act 

F.  Unfunded  Mandates 

G.  National  Technology  Transfer  and 

Advancement  Act 

I.  Background 

A.  What  is  the  ozone  problem  in  the 
South  Coast? 

In  1999  the  South  Coast  had  the 
largest  number  of  ozone  violations  in 
the  country,  and  trailed  only  the 
Houston  area  in  terms  of  the  peak  ozone 
concentration.  1  The  South  Coast  in  1999 
recorded  43  days  with  1-hour  levels  at 
or  above  the  0.12  parts  per  million 
(ppm)  NAAQS  for  ozone.  In  1998,  the 
South  Coast  had  the  worst  ozone  levels 
in  the  nation,  experiencing  12  days  with 
Stage  I  smog  alerts,  when  1-hour 
concentrations  reach  0.20  ppm.^ 

Ozone  causes  serious  health 
problems,  particularly  in  children,  by 
damaging  Ixmg  tissue  and  sensitizing  the 
lungs  to  other  irritants.  Even  at  very  low 
levels,  ozone  can  cause  acute  respiratory 
problems;  aggravate  asthma;  cause 
temporary  decreases  in  lung  capacity  of 
15  to  20  percent  in  healthy  adults,  cause 
inflammation  of  lung  tissue;  lead  to 
hospital  admissions  and  emergency 
room  visits;  and  impair  the  body's 
immune  system  defenses,  making 
people  more  susceptible  to  respiratory 
illnesses,  including  bronchitis  and 
pneumonia.  • 

B.  What  Clean  Air  Act  Requirements 
Apply  to  this  Plan? 

The  CAA  was  substantially  amended 
in  1990  to  establish  new  planning 
requirements  and  attainment  deadlines 
for  the  NAAQS.  Under  CAA  section 
107(d)(1)(C)  of  the  Act,  areas  designated 
nonatteiinment  prior  to  enactment  of  the 
1990  amendments,  including  the  South 


'The  1999  air  quality  information  is  preliminary 
data  from  EPA's  Aerometric  Information  Retrieval 
System  (AIRS).  For  a  description  of  the  boundaries 
of  the  Los  Angeles-South  Coast  Air  Basin,  see  40 
CFR  81.305.  The  nonatlainment  area  includes  all  of 
Orange  County  and  the  more  populated  portions  of 
Los  Angeles,  San  Bernardino,  and  Riverside 
Counties. 

-  In  1998.  the  areas  with  the  highest  peak  1-hour 
ozone  concentrations  were:  South  Coast  .244  ppm, 
Houston  .230  ppm.  Southeast  Desert  (the  area 
immediately  to  the  east  of  the  South  Coast)  .202 
ppm.  San  loaquin  Valley  .194  ppm,  Ventura  County 
.174  ppm,  San  Diego  County  .164  ppm.  An  area 
exceeds  the  1-hour  ozone  standard  each  time  an 
ambient  air  quality  monitor  records  a  1-hour 
average  concentration  above  0.124  ppm.  ,An  area  is 
violating  the  standard  if.  over  a  consecutive  3-year 
period,  more  than  3  exceedances  are  expected  to 
occur  al  any  one  monitor.  Ground-levol  ozone  is 
formed  when  emissions  of  nitrogen  oxides  (NOx) 
and  volatile  organic  compounds  (VOCs)  react  in  the 
prssence  of  sunlight.  NOx  and  VOCs  are  referred  to 
as  precursors  of  ozone.  California  air  quality 
agencies  generally  use  the  term  "reactive  organic 
gas"  (ROG)  instea'd  of  Vtx:. 


Coast,  were  designated  nonattainment 
by  operation  of  law. 

Under  CAA  section  181(a),  each 
ozone  area  designated  nonattainment 
under  section  107(d)  was  also  classified 
by  operation  of  law  as  either  marginal, 
moderate,  serious,  severe,  or  extreme, 
based  on  air  quality  monitoring  data.  An 
ozone  area  with  a  design  value  at  or 
above  0.280  ppm  was  classified  as 
extreme.  The  South  Coast  was  the  only 
area  so  classified.  Section  181(a)  sets 
attainment  deadlines  for  each  class  of 
area.  The  attainment  date  for  an  extreme 
area  is  as  expeditiously  as  practicable 
but  no  later  than  November  15,  2010  (20 
years  after  enactment  of  the  CAA 
Amendments). 

CAA  section  172  contains  general 
requirements  applicable  to  SIPs  for 
nonattainment  areas.  Section  182  sets 
out  additional  air  quality  planning 
requirements  for  ozone  nonattainment 
areas.  The  most  fundamental  of  these 
nonattainment  area  provisions 
applicable  to  the  South  Coast  is  the 
requirement  that  the  State  submit  by 
November  15, 1994,  a  SIP  demonstrating 
how  the  area  would  attain  the  ozone 
NAAQS  by  the  CAA  deadline  and  how 
the  area  would  achieve  reductions  of 
precursor  emissions  of  15  percent  for 
the  first  6  years  and  9  percent  for  each 
3-year  period  until  attainment  (rate-of- 
progress  or  ROP),  This  demonstration 
must  be  based  upon  enforceable 
measures  to  expeditiously  achieve 
emission  reductions  leading  to 
emissions  at  or  below  the  level 
predicted  to  result  in  attainment 
throughout  the  nonattainment  area. 

We  have  issued  a  "General  Preamble" 
describing  our  preliminary  views  on 
how  we  intend  to  act  on  SIPs  submitted 
under  Title  I  of  the  Act.  See  generally 
57  PR  13498  (April  16,  1992)  and  57  PR 
18070  (April  28,  1992).  You  should  refer 
to  the  General  Preamble  for  a  more 
detailed  discussion  of  our 
interpretations  of  Title  I  requirements. 
In  this  proposed  rulemaking  action,  we 
apply  these  policies  to  the  South  Coast 
ozone  SIP  submittal,  taking  into 
consideration  the  specific  factual  issues 
presented, 

C,  What  Action  Have  we  Taken  on 
Previous  South  Coast  Ozone  Plans? 

1.  Final  approval  of  the  1994  Ozone  SIP 

SCAQMD  adopted  an  ozone  plan  on 
September  9,  1994,  as  part  of  the  1994 
South  Coast  Air  Quality  Management 
Plan  (AQMP),  The  California  Air 
Resources  Board  (CARB)  supplemented 
the  SCAQMD  plan  with  State  measures 
and  submitted  it  as  a  proposed  revision 
to  the  California  SIP  on  November  15, 
1994,  On  July  10, 1996,  CARB  submitted 
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an  extensive  revision  to  the  South  Coast 
control  measure  adoption  schedule  to 
adjust  for  slippage  in  the  plan's  initial 
implementation.  On  January  8, 1997  (62 
PR  1150),  we  finalized  approval  of  the 
South  Coast  ozone  plan,  including  the 
ozone  portions  of  the  1994  South  Coast 
AQMP,  as  amended  in  1996,  and  the 
State  measiues  {"1994  ozone  SIP").  3 
The  plan  also  contained  "Federal 
measures,"  which  the  State  wished  us  to 
adopt  and  implement  in  order  to  reduce 
emissions  from  mobile  sources.  "• 

2.  Proposed  Partial  Approval  and  Partial 
Disapproval  of  the  1997  Ozone  Revision 

SCAQMD  adopted  a  completely 
revised  plan  on  November  15,  1996,  and 
the  California  Air  Resources  Board 
(CARB)  submitted  the  revision  on 
February  5, 1997.  The  1997  revision  was 
not  federally  required  for  ozone,  but  was 
adopted  by  SCAQMD  to  address,  in  a 
comprehensive  and  consistent  fashion, 
federal  and  state  requirements  for 
particidate  matter,  carbon  monoxide, 
and  nitrogen  dioxide  (N02),  and  state 
requirements  for  an  ozone  plan  update.  ^ 

On  January  12, 1999  (64  FR  1770).  we 
proposed  to  find  that  the  revised  plan 
met  the  CAA  section  110(a)(1) 
procedural  requirements  for  adoption 
following  public  notice  and  hearings. 
We  also  proposed  to  approve  the 
baseline  and  projected  emissions 
inventory  updates  under  CAA  sections 
172(c)(3)  and  182(a)(1). 

Because  CAA  section  110(1)  does  not 
allow  us  to  approve  a  SIP  revision  that 
interferes  with  any  applicable  CAA 
requirement  concerning  attainment  and 
reasonable  further  progress  or  any  other 
requirement  of  the  Act,  we  proposed  to 
disapprove  the  1997  ozone  plan  as  not 
meeting:  (1)  the  control  measure 
requirements  of  CAA  sections  172(c)(6), 
and  182(e)(5);  (2)  the  attainment 
demonstration  requirements  of  CAA 
section  182(c)(2)(A);  and  (3)  the 
quantitative  milestones  and  reasonable 
further  progress  requirements  of  CAA 
section  182(c)(2)(A). 


3  We  approved  some  of  the  State  and  SCAQMD 
measures  in  the  plan  earlier.  See  particularly  60  FR 
43379  (August  21.  1995). 

■*  In  response  to  this  "assignment,"  we  established 
a  Public  Consultative  Process  fo  identify  the  best 
options  for  achieving  further  emission  reductions 
from  mobile  source  controls,  at  least  to  the  extent 
they  are  needed  for  attainment  of  the  ozone  NAAQS 
in  the  South  Coast.  In  connection  with  the 
establishment  of  this  process,  both  EPA  and  CARB 
made  commitments  regarding  appropriate  future 
emission  reductions.  Please  see  EPA's  final 
approval  of  the  1994  ozone  SIP  for  a  discussion  of 
the  "Federal  measures"  and  our  rationale,  at  that 
time,  for  establishing  the  Public  Consultative 
Process  (62  FR  1 1 52-5.  1 184-6).  See  also  section 
I.C.3  below.  ^ 

5  We  approved  the  CO  and  N02  portions  of  the 
submittal  on  April  21.  1998  (63  FR  19661)  and  July 
24.  1998  (63  FR  39747),  respectively. 


Our  proposed  disapproval  of  these 
provisions  was  based  on  our  findings 
that: 

(1)  the  control  measures  in  the  1997 
ozone  plan  were  an  impermissible 
relaxation  of  the  1994  ozone  SIP, 
inasmuch  as  the  plan  relaxed, 
abandoned,  or  postponed  approximately 
30  short-term  SCAQMD  measures,  and 
did  not  show  that  this  revision  meets 
the  expeditious  attainment  test; 

(2)  the  1997  ozone  plan  was 
inconsistent  with  the  intent  of  CAA 
section  182(e)(5),  in  that  it  increased, 
rather  than  reduced,  the  proportion  of 
needed  SCAQMD  reductions  that  are 
assigned  to  conceptual,  new-technology 
measures; 

(3)  the  plan  relied  on  unlawful 
assignments  to  the  Federal  Government 
to  achieve  a  portion  of  the  reductions 
needed  for  attainment;  and 

(4)  the  plan  relied  on  commitments  to 
adopt  by  the  end  of  1998  23  measures, 
of  which  SCAQMD  had  adopted  less 
than  10,  and  we  may  not  approve  a  plan 
that  is  not  being  implemented. 

Since  our  proposed  action  in  this 
doctunent  is  an  action  on  both  the  1997 
ozone  plan  and  the  1999  Amendment  to 
it,  we  are  withdrawing  the  January'  12, 
1999  proposed  partial  approval  and 
partial  disapproval  of  the  1997  ozone 
plan.  Therefore,  if  you  submitted 
comments  on  our  January  12,  1999 
proposal  and  believe  that  those 
comments  are  relevant  to  our  proposed 
action  on  the  1999  ozone  plan,  you  will 
need  to  resubmit  your  comments  within 
the  public  comment  period  for  today's 
proposed  action. 

3.  Final  Approval  of  a  1999  State 
Update  to  the  South  Coast  Ozone  SIP 

On  July  23, 1999  (64  FR  39923),  we 
approved  an  update  to  the  South  Coast 
1994  ozone  SIP,  reporting  on 
implementation  of  CARB's  control 
measures  in  the  1994  SIP  and  the 
contribution  from  Federal  mobile  source 
controls  imdertaken  as  part  of  the  Public 
Consultative  Process.  We  also  updated 
our  own  commitment  and  approved  a 
new  CARB  commitment  to  adopt  by 
December  31.  2001.  control  measures 
needed  to  achieve  any  additional 
reductions  which  are  determined  to  be 
appropriate  for  CARB.  Please  consult 
this  final  approval  document  and  our 
proposed  approval  (64  FR  30276,  June  7, 
1999)  for  more  details  on  the  update,  the 
"Federal  measures,"  the  Public 
Consultative  Process  on  national  mobile 
source  measures,  and  our  associated 
consent  decree  in  Coalition  for  Clean 
Air,  et  al  vs.  SCAQMD.  CARB.  and 
USEPA.  No.  CV  97-6916  HLH  (CD. 
CA.). 


D.  What  are  the  Changes  in  the  New 
Plan? 

SCAQMD  adopted  an  amendment  to 
the  1997  plan  on  December  10,  1999.  to 
update  the  District's  control  measures 
and  to  address  the  deficiencies  that 
formed  the  basis  for  our  proposed 
disapproval.  The  1999  amendment  adds 
new  SCAQMD  control  measuires,  revises 
existing  SCAQMD  measures,  and 
amends  the  reasonable  further  progress, 
attainment  demonstration,  and 
stationary  source  emissions  budget 
portions  of  the  1997  plan. «  The  1999 
amendment  does  not  change  the 
emission  inventories,  modeling,  non- 
SCAQMD  control  measiu^s,  and  the 
non-ozone  portions  of  the  1997  plan.  In 
this  proposed  rulemaking,  we  refer  to 
the  1997  plan  as  amended  in  1999  as 
"the  revised  ozone  plan."  If  we  approve 
this  revised  ozone  plan,  it  will  replace 
the  1994  ozone  SIP  except  for  that 
portion  of  the  SIP  that  consists  of  State 
control  measiu-es  and  EPA's 
commitment. 

1 .  Control  Measure  Revisions 

The  1999  amendment  adds 
commitments  to  adopt  8  short-term 
stationary  source  control  measures,  4  of 
which  are  new  control  measures  and  4 
of  which  implement  portions  of  the 
1997  plan's  long-term  control  measures. 
The  revised  ozone  plan  now  includes  26 
short-  and  intermediate-term  control 
measiu^es  and  4  long-term  measures. 
Along  with  1 7  regulations  adopted  after 
the  1994  ozone  SIP  was  submitted,  these 
control  measure  commitments 
completely  replace  all  SCAQMD  control 
measure  commitments  in  the  SIP  and 
greatly  reduce  the  amount  of  the 
attainment  demonstration  dependent 
upon  long-term  conceptual  measures. 
SCAQMD  long-term  VOC  control 
measures  in  the  1994  ozone  SIP  were 
assigned  credit  for  a  reduction  of  180 
tpd;  in  the  1999  amendment,  the  long- 
term  reductions  amount  to  only  28  tpd.  " 
Neither  the  1997  plan  nor  the  1999 
amendment  changes  the  State  control 
measures  in  the  1 994  ozone^SIP. 


"The  "attainment  demonstration"  includes  both 
the  control  measures  and  air  quality  modeling 
showing  that  the  control  measures  are  sufRcient  to 
reduce  emissions  to  levels  where  violations  of  the 
NAAQS  would  not  occur.  The  1999  amendment 
does  not  change  the  modeling  in  the  1997  plan, 
which  we  continue  to  find  approvable,  but  does  add 
new  control  measures,  thus  allowing  us  to  propose 
in  this  document  approval  of  the  plan  with  respect 
to  both  the  control  measure  and  the  attainment 
demonstration  requirements  of  the  Act. 

'Unless  otherwise  indicated,  when  we  speak  of 
emission  reductions  in  this  document  we  refer  to 
reductions  in  the  attainment  year  (2010).  net  of 
growth. 
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2.  Technical  R(  ivisions 
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and  CARB  Meet  the 
Requirements? 
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inventory  conforms  to  our  guidance 
documents.  Please  see  that  notice  for 
further  details  regarding  the  inventories, 
the  socio-economic  forecasts  underlying 
the  projected  inventories,  and  our 
emissions  inventory  guidance 
documents.  The  1999  amendment 
makes  no  changes  to  these  inventory 
summaries,  which  are  included  in 
Chapter  3  and  Appendix  III  of  the  1997 
plan. 

CARB  has  prepared  draft  revisions  to 
the  motor  vehicle  emissions  factors. 
Once  the  new  factors  are  adopted  by  the 
State,  the  responsible  agencies  will 
begin  the  process  of  revising  the  plan  to 
reflect  the  new  emissions  data.  The 
State  has  also  recently  prepared  a  new 
offroad  mobile  source  emissions  model, 
and  local  agencies  are  revising  the 
regional  growth  and  control 
effectiveness  data.  These  updates  and 
enhancements  will  improve  emissions 
information  for  the  comprehensive  2001 
plan  revision. 

Because  the  methodologies  used  to 
prepare  the  inventories  in  the  revised 
ozone  plan  are  acceptable,  we  propose 
to  approve  the  plan  revision  with 
respect  to  the  emissions  inventory 
requirements  of  CAA  sections  172(c)(3) 
and  182(a)(1). 

C  Is  the  Modeled  Attainment 
Demonstration  Consistent  With 
Modeling  Guidelines? 

The  attaiimient  demonstration  in  the 
revised  ozone  plan  employs  the  Urban 
Airshed  Model  (UAM)  with  the  Carbon 
Bond  IV  mechanism.  The  UAM  analysis 
uses  4  episodes  in  1987,  including  a 
September  7-9  episode  with  a  peak 
ozone  concentration  of  0.33  ppm. 

The  1994  ozone  SIP  analysis  used  a 
more  severe  episode,  June  5-7,  1985, 
which  had  a  peak  concentration  of  0.36 
ppm.  For  the  revised  ozone  plan, 
SCAQMD  modeled  the  1985  episode  but 
did  not  show  attainment  with  all  control 
measures,  and  the  episode  was  dropped 
for  purposes  of  the  attainment 
demonstration.  SCAQMD  based  its 
decision  not  to  use  the  1985  episode  on 
the  age  of  the  episode  and  the  District's 
contention  that  the  episode  reflects 
meteorological  conditions  that  rarely 
occur  in  the  area.  This  is  consistent  with 
our  current  modeling  guidance." 

On  November  18,  1998,  the  SCAQMD 
submitted  a  weight  of  evidence  analysis 
for  the  June  1985  episode.^  A  copy  of 
this  analysis  has  been  placed  in  the 
docket  for  this  rulemaking.  The  analysis 


"Guidance  on  Use  of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone  NAAQS, 
EPA^54/B-95-007  (1996). 

"Letter  from  Bam,'  R.  Wallerstein,  SCAQMD 
Executive  Officer,  to  Felicia  Marcus.  Regional 
Administrator.  EPA  Region  IX,  Attachment  A. 


addresses  our  current  modeling 
guidance  and  argues  for  elimination  of 
the  1985  episode  under  a  weight  of 
evidence  approach.  Attachment  B  to  the 
SCAQMD  correspondence  addresses  the 
acceptability  of  the  remaining  4 
episodes  as  a  basis  for  an  attainment 
demonstration.  SCAQMD  provides 
evidence  that  the  episodes  are 
representative  of  the  types  of 
meteorological  episodes  expected  in  the 
South  Coast  when  high  ozone 
concentrations  occur.  The  evidence 
examines  the  episodes  based  on  the 
deviation  index  (Horie  CART  analysis) 
and  the  Chu-Cox  methodology  for 
assessing  episode  frequency. 

The  model  performance  for  the  1987 
episode  shows  a  high  systematic  bias, 
e.g.,  ozone  underprediction  of  44 
percent  for  June  24,  40  percent  for  June 
25,  47  percent  for  September  8,  and  38 
percent  for  September  9.  SCAQMD 
showed  that  this  underprediction  is 
significantly  reduced  if  motor  vehicle 
VOC  emissions  are  doubled,  in  which 
case  underprediction  becomes  24 
percent  for  June  24,  19  percent  for  Jime 
25,  2  percent  for  September  8,  and  3 
percent  for  September  9.  CARB's  draft 
revisions  to  the  motor  vehicle  factors 
support  this  inventory  adjustment. 
Because  the  model  performance  falls 
within  an  acceptable  range  of  accuracy 
after  these  adjustments  to  the  inventory 
and  because  the  modeling  otherwise 
conforms  to  oiu  guidance,  we  propose 
to  approve  the  modeling  analysis. 

More  accurate  and  comprehensive 
UAM  analyses  will  soon  be  possible, 
based  on  the  Southern  California  Ozone 
Study  (SCOS),  for  which  an  extensive 
field  study  was  completed  in  the 
summer  of  1997  and  continued,  in 
limited  form,  through  the  summer  of 
1998.  SCAQMD  and  CARB  intend  to 
complete  a  new  modeling  analysis  using 
updated  emission  inventories  and  SCOS 
modeling,  as  part  of  a  comprehensive 
ozone  SEP  revision  to  be  submitted  in 
2001 .  We  strongly  endorse  this  effort  to 
update  and  enhance  the  technical 
foundation  of  the  attainment 
demonstration.  This  revised  SIP  will  be 
important  to  ensure  that  emission 
reduction  target  levels  and  control 
measures  are  sufficient  to  provide  for 
attainment  within  the  South  Coast,  and 
to  establish  a  technically  improved  basis 
for  making  adjustments  to  the  control 
strategy  to  achieve  efficient  and 
expeditious  attainment. 
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D.  Do  the  Control  Measures  Meet  CAA 
Requirements? 

1.  What  Are  the  Applicable  CAA 
Requirements? 

The  CAA  requires  that  SIPs  include 
enforceable  control  measures  sufficient 
to  meet  rate-of-progress  milestones  and 
provide  the  reductions  needed  for 
attainment  by  the  applicable  CAA 
deadline.  Where  it  is  infeasible  for  a 
state  to  accomplish  the  necessary 
regulatory  adoption  in  the  short  term, 
we  have  recognized  that  this 
requirement  can  be  satisfied,  to  some 
extent,  by  enforceable  commitments  to 
adopt  regulations  in  the  futiu-e,  since 
these  commitments  can  be  enforced  in 
court  by  EPA  or  citizens. 


In  view  of  the  magnitude  of 
reductions  required  in  the  South  Coast 
and  the  fact  that  SCAQMD  and  CARB 
have  already  adopted  in  regulatory  form 
more  stringent  measiu^s  than  are 
included  in  most  other  SIPs,  we 
approved  the  1994  ozone  SIP  despite  its 
heavy  reliance  on  commitments  to 
adopt  regidations.  See  62  FR  1155-7, 
1177-82.  Over  the  past  5  years 
following  adoption  of  the  1994  ozone 
SIP,  SCAQMD  rule  adoptions  and 
attainment  demonstration  revisions 
have  reduced  the  dependence  of  the 
plan  on  SCAQMD  commitments,  which 
now  amount  to  84  tpd  of  VOC  and  NOx, 
compared  to  well  over  400  tpd  in  the 
1994  ozone  SIP. 


2.  How  Does  the  Revised  Ozone  Plan 
Address  These  Requirements? 

a.  Control  Measures  Already  Adopted 

Following  submittal  of  the  1994  ozone 
SIP,  SCAQMD  adopted  rules  projected 
to  reduce  VOC  emissions  by  over  150 
tpd  by  2010.  These  rules  fulfill  many  of 
the  control  measure  commitments  in 
both  the  1994  and  1997  plans.  The  table 
below  entitled  "Table  1— SCAQMD 
Rules  Adopted  between  November  1994 
and  September  1999"  lists  the  ndes 
with  projected  emission  reduction 
levels.  If  these  levels  are  not  actually 
achieved  by  the  rules,  the  SCAQMD 
enforceably  commits  to  revise  the  rules 
or  adopt  new  ndes  to  provide  for 
compensating  reductions. '° 


Table  1.— SCAQMD  Rules  Adopted  Between  November  1994  and  September  1999 


Control  measure 


CTS-C  .... 
CTS-02H 
CTS-02M 
CTS-02N 
CTS-07  .. 
CTS-07  .. 
CMB-02B 
FUG-01  .. 
FUG-02  .. 
PRC-03  .. 
RFL-02  ... 


Rule  No. 


CTS-07  

Total  Reductions 

of  VOC. 
Total  Reductions 
of  NOx. 


1171 
1107 
1145 
1122 
1113 
1113 
1146.2 

462 
1176 
1138 

461 
1104 
1136 
1124 

1130.1 

1168 

1113 


Title 


Solvent  Cleaning  Operations  

Metal  Parts  and  Products  

Plastic,  Rubber,  Glass  Coatings 

Solvent  Degreasers „ 

Architectural  Coatings — Phase  I  

Architectural  Coatings — Phase  II  

Small  Boilers  and  Process  Heaters  

Organic  Liquid  Transfer  

Sumps  and  Wastewater  Separators 

Restaurant  Operations  

Gasoline  Dispensing  Facilities  

Wood  Flat  Stock  Coating  Operations  

Wood  Products  Coatings  

Aerospace  Assembly  and  Component  Manu- 
facturing Operations. 

Screening  Printing  Operations 

Adhesive  Applications  

Architectural  Coatings 


Adoption 
date 


1996 
1998 
1997 
1997 
1996 
1999 
1998 
1995 
1996 
1997 
1995 
1998 
1996 
1996 

1996 
1998 
1999 


Implementation  dales 


1999  

1999  

1998  

1999  

1998-2008 
2002-06  .. 
2000-06  .. 
1999  

1997  

1999  

1998  

2000  

2005  

2002  

2003  

2003  

2002-6  


2010  reductions 
in  tpd  VOC 


•Reductions  incorporated  in  baseline  inventory. 


26.8 

8.8 

1.2 

48.1 

14.8 

16.5 

4.2  NOx 

0.8* 

5.0* 

0.2 

3.r 

negligible 

7.9* 

0.2* 

or 

1.3* 

18.5* 

153.9 

4.2 


In  addition  to  these  rules.  SCAQMD 
also  adopted  3  rule  revisions  in  October 
and  November  1999,  implementing  plan 
measures  and  contributing  additional 
emission  reductions  as  shown:  CTS-02C 
(Phase  2) — Further  Emission  Reductions 
from  Solvent  Cleaning  Operations  (Rule 
1171)— 11  tpd  VOC  (with  an  additional 
16  tpd  subject  to  technology  assessment 
in  the  future);  CTS-08— Further 
Emission  Reductions  from  Industrial 
Coating  and  Solvent  Operations  (Rule 
1130)— 2  tpd  VOC;  and  CMB-06— 


'""The  District  is  committed  to  adopt  Table 
2-1  measures  unless  these  measures  or  a  portion 
thereof  are  found  infeasible  and  other  substitute 
measures  that  can  achieve  equivalent  reductions  in 
the  same  adoption/implementation  timeframes  are 
adopted.  Findings  of  infeasibility  will  be  made  at 
a  regularly  scheduled  meeting  of  the  District  Board 
with  proper  public  notification.  For  purposes  of  SIP 


Emission  Standards  for  New 
Commercial  and  Residential  Water 
Heaters  (Rule  1121)— 7.6  tpd  NOx- 

b.  Short  and  Intermediate-term  Control 
Measiue  Commitments 

As  discussed  above,  the  revised  ozone 
plan  now  includes  commitments  to 
adopt  26  short-  and  intermediate-term 
control  measures.  The  plan  describes 
each  control  measure  in  detail, 
identifying  1993  baseline  emissions 
from  the  source  category,  projected  2006 
and  2010  emissions,  2006  and  2010 


commitment,  infeasibility  means  the  proposed 
control  technology  is  not  reasonably  likely  to  be 
available  by  the  implementation  date  in  question, 
or  achievement  of  the  emission  reductions  by  that 
date  is  not  cost  effective.  The  District  acknowledges 
that  this  commitment  is  enforceable  under  Section 
304(fl  of  the  federal  Clean  Air  Act."  1999 
Amendment,  page  2-18.  Table  2-1,  which  is 


emission  reductions,  control  cost 
effectiveness,  methods  and  technologies 
pf  control,  rule  compliance, 
implementation  schedide, 
implementing  agency,  and  control 
measure  history,  including  an 
explanation  of  changes  in  the  measures 
in  successive  plan  updates.  The  table 
labeled  "Table  2 — Short-  and 
Intermediate-Term  Control  Measure 
Commitments"  indicates  for  each 
control  measure  the  dates  of  rule 
adoption  and  implementation  and  the 


labeled  "Revised  AQMP  Short-  and  Intermediate- 
Term  Control  Measures,  Implementing  Agency, 
Adoption  Date  and  Implementation  Period." 
contains  the  complete  list  of  SCAQMD 
commitments  for  short-  and  intermediate-term 
control  measures,  as  also  shoM-n  in  Table  2  of  this 
document. 
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emission  redu( 

tions  projected  to  occur 

by  2006  and  2( 

10. 

Table  2— Sh 

ORT-AND  Intermediate-Term  Control  Measure  Commitments  (in  tons  per  summer  day  of  VOC  or 

(NOx)) 

Ck)ntrol  measur 

iNo. 

Control  measure  title 

Implementing  agency 

Adoption 
date 

Implementation 
date 

Emission  reductions 

2006 

2010 

CTS-02(P2)  

Further  Emission  Reductions  from 
Solvent  Cleaning  Operations- 
Rule  1171'. 

SCAQMD  ....." 

1999 

2002  

10.6 

11.0 

CTS-02E  

Emission  Reductions  from  Adhe- 
sives — Rule  1168. 

SCAQMD/CAR  B 

2000 

2007-2008  

0.0 

1.3 

CTS-02O  

Emission    Reductions   from   Sol- 
vent Usage— Rule  442*. 

SCAQMD 

2000 

2002  

1.1 

1.0 

CTS-07(P  3)  .... 

Further  Emission  Reductions  from 
Architectural      Coatings      and 
Cleanup  Solvents— Rule  1113. 

SCAQMD  

2003 

2006-2008  

3.1 

9.8 

CTS-08  

Further  Emission  Reductions  from 
Industrial  Coating  and  Solvent 
Operations  (Phases  1  and  2)*. 

SCAQMD  

2002 
2003 

2004-2008  

2005-2008  

2.4 

5.0 

CTS-09  

Further  Emission  Reductions  from 
Large    Solvent    and    Coating 

CCAOMD 

2000 

2003-2004     

4.0 

2002 

2005-2006  

3.0 

Sources  (Phases  1  and  2). 

FUG-03 

Further  Emission  Reductions  from 
Floating  Roof  Tanks— Rule  463. 

SCAQMD  

TBD 

TBD  

TBD 

TBD 

FUG-04  

Further  Emission  Reductions  from 
Fugitive  Sources— Rule  1121. 

SCAQMD 

FUG-05 

Further  Emission  Reductions  from 
Large    Fugitive    VOC    Sources 

SCAQMD 

2001 

2003-2006  

1.0 

2002 

2004-2007  

1.0 

(Phases  1,2,  and  3)*. 

2003 

2005-2008  

1.0 

FUG-06 

Control    of    Methanol    Emissions 
from    Refinery   Hydrogen   Plan 
Vents. 

SCAQMD 

2000 

2001-2003  

0.8 

0.8 

RFL-02(P2) 

Further  Emission  Reductions  from 
Gasoline     Dispensing     Facili- 
ties—Rule 461 . 

SCAQMD/CAR  B2000 

2000 

2001-2002  

2.0 

2.0 

CMB-06  

Emission     Standards     for     New 
Commercial     and     Residential 
Water  Heaters— Rule  1121. 

SCAQMD 

1999 

2002-2005  

(3.6) 

(7.6) 

PRC-03(P2)  .... 

Further  Emission  Reductions  from 
Restaurant  Operations. 

SCAQMD 

2000 

2001  (new) 
2003  (retr  ofit). 

0.9 

0.9 

PRC-06 

'  Further  Emission  Reductions  from 
Industrial  Processes*. 

SCAQMD 

2001 

2004-2007  

1.9 

3.0 

MSC-01   

Promotion  of  Lighter  Color  Roof- 
ing  and   Road   Materials   and 
Tree  Planting  Programs. 

SCAQMD/Loc  al  Govt 

TBD 

TBD  

Air  quality  benefit  from 
towering  ambient  tem- 
perature 

MSC-03  

Promotion     of     Catalyst-Surface 
Coating  Technology  Programs. 

SCAQMD 

TBD 

TBD  

Conversion    of   ambient 
ozone    and    CO    into 
Oxygen  and  CO^ 

WST-01   

Emission   Reductions  from  Live- 
stock Waste. 

SCAQMD 

2002 

2004  

3.3 

3.3 

WST-02  

Emission        Reductions        from 
Composting. 

SCAQMD 

2001 

2004-2006  

TBD 

TBD 

WST-03  

Emission  Reductions  from  Waste 
Buming  (implemented  through 

SCAQMD/Local  Fire 
Agencies. 

2002  

Air  quality  benefit  but  no 

emission  reduction 

MOUs). 

WST-04 

Disposal  of  Materials  Containing 

SCAQMD 

2000 

2002  

0.7 

0.8 

Volatile  Organic  Compounds. 

FSS-04  

Emission  Charges  of  $5,000  per 
Ton    of    VOC    for    Stationary 
Sources  Emitting  over  10  Tons 
per  Year 

SCAQMD 

TBD 

TBD  

TBD 

TBD 

FLX-01  

Intercredit  Trading  Program  

SCAQMD 

TBD 

TBD : 

Promotion  of  advanced 
pollution  control  tech- 
nology 

Total  Ret 

uctions 
uctions 

of  VOC                                                      

26.8 
3.6 

48.1 

Total  Re< 

of  NOx                                                                       

7.6 

•SCAQMD  CO 

■nmits  to  achieve  the  reductions  shown  but  identifies  a  potential  for  greater  emission  reductions  froi 

Ti  these  control  measures 

(Table  2-A,  19S 

)  Amendment).  Any  reductions  achieved  from  these  measures  beyond  the  amount  of  the  commitmen 

t  will  reduce  the  long-term 

measure  commi 

ment,  s 

hown  in  Table  4,  below. 

- 

• 

- 
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SCAQMD  commits  to  meet  the 
adoption  dates,  implementation  dates, 
and  emission  reduction  targets,  unless  a 
measure,  in  whole  or  in  part,  is 
determined  to  be  infeasible.  Should  that 
be  the  case,  SCAQMD  commits  to 
achieve  equivalent  reductions  on  the 
same  schedule  through  substitute 
controls. 


Recognizing  that  such  control  strategy 
adjustments  may  be  necessary  and  that 
development  and  implementation  of 
regulations  may  achieve  actual  emission 
reductions  that  do  not  match  those 
projected,  SCAQMD  included  in  the 
revised  plan  an  additional  enforceable 
commitment  to  achieve  emission 
reduction  targets  in  future  years  (1999 


Amendment,  pp.  2-18  and  2-19).  This 
complementary  commitment  is  shown 
below  in  the  table  titled  "Table  3 — 
Emission  Reduction  Commitments."  In 
order  to  ensure  expeditious  progress, 
SCAQMD  commits  to  achieve  these 
emission  reductions  even  if  control 
measures  are  determined  to  be 
infeasible. 


Table  3.— Emission  Reduction  Commitments 

[In  tons  per  day  for  2010  Planning  Inventory] 


Based  on  adoption  date 

Based  on  implementation 
date* 

Year 

VOC 

NO, 

VOC 

NO. 

1999  

11.0 

10.0 

4.0 

9.3 

13.8 

7.6 

2000  

2001   

2002 ; 

14.8 
0.9 
7.3 

2003  

2004 

2005  

2006 

4.0 
4.0 

17.1 
48.1 

2007  

2008  

Total 

48.1 

7.6 

7.6 

•Represents  the  final,  full  implementation  date;  typically,  a  njle  contains  multiple  implementation  dates. 


The  1999  amendment  provides  the 
following  clarification  on  the 
"currency"  that  will  be  used  in 
determining  emission  reduction 
progress  under  the  revised  ozone  plan: 
"For  purpose  of  tracking  the  progress  in 
emission  reductions,  the  baseline 
emissions  for  the  year  2010  planning 
inventory  (summer  inventory  for  ozone) 
in  the  1997  AQMP  will  be  used, 
regardless  of  any  subsequent  new 
inventory  information  that  reflects  more 


recent  knowledge.  This  is  to  assure  that 
the  same  "currency"  is  used  in 
measiuing  progress  as  was  used  in 
designing  the  AQMP.  This  will  provide 
a  fair  and  equitable  measurement  of 
progress.  Therefore,  whether  progress  is 
measured  by  emission  reductions  or  by 
remaining  emissions  for  a  source 
category  provides  no  material 
difference."  (Page  2-16)  We  propose  to 
accept  the  use  of  this  approach  for 
determinations  of  compliance  with 


emission  reduction  commitments 
associated  with  the  control  measiu^s  in 
the  revised  ozone  plan. 

The  new  or  amended  control  measure 
commitments  in  the  revised  ozone  plan 
replace  31  control  measure 
commitments  contained  in  the  1994 
ozone  SIP.  These  measures  are  listed  in 
the  table  below  labeled  "Table  4 — 
Measures  Deleted  from  the  1994  Ozone 
SIP." 


Table  4.— Measures  Deleted  From  the  1994  Ozone  SIP 


Control  measure  No. 

Control  measure  title 

CTS-A 

Electronic  Components 

CTS-C 

Solvent  Cleaning 

CTS-0 

Marine/Pleasure  Craft  Coatings 

cts-e  

Adhesives 

CTS-F  :; 

Motor  Vehicle  Non-Assembly  Coating 

CTS-G  

Paper/Fabric/Film  Coatings 

CTS-H  

Metal  Parts/Product  Coatings 

CTS-I  

Graphic  Arts/Screen  Printing 

CTS-J  

Wood  Products  Coatings, 

CTS-K  

Aerospace/Component  Coatings 

CTS-L  

Automotive  Assembly  Operations 

. 

CTS-07  

Architectural  Coatings 

FUG-01  

Organic  Liquid  Transfer 

FUG-02  

Active  Draining  of  Liquid  Products 

. 

FUG-04  

Fugitive  Emissions  of  VOCs 

RFL-02  

Gasoline  Dispensing  Facilities 

RFL-03 

Pleasure-Boat  Fueling  Operations 

CMB-02F  

Internal  Combustion  Engines 

CMB-05 

Clean  Stationary  Fuels 

PRC-02  

Bakeries 

PRC-03  

Restaurant  Operations 

WST-01    

Livestock  Waste 

WST-03  

Waste  Burning 

WST-04  

Disposal  of  Materials  Containing  VOCs 
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Table  4.— Measures  Deleted  From  the  1 994  Ozone  SIP— Continued 


Control  measi  ire  No 


ISR-01   

ISR-02  

ISR-03  

ISR-04  

ISR-05  

ADV-CTS-02 


Control  measure  title 


Special  Events  Centers 

Shopping  Centers 

Registration  and  Commercial  Vehicles 

Airport  Ground  Access 

Trip  Reduction  for  Schools 

Advanced  Technology — Coatings 


Appendix  A  of 
presents 
replacing  these 


he  1999  Amendment 
SCAQl^lD's  reasons  for 
:ontrol  measures. 


c.  Long-Term  Control  Measure 
Ck)mmitments 

Section  182(e  (5)  of  the  Act  allows  an 
extreme  ozone  i  onattainment  area 

if  necessary,  beyond  the 
November  15,1 994  ozone  SIP  submittal 
deadline,  to  de\elop,  adopt,  and  submit 
some  of  the  specific  regulations  and 
programs  needed  to  achieve  attainment. 
The  CAA  allow4  us  to  approve  plans 
based  on  long-term  measiues  if  the  State 
demonstrates  tmt  the  measures  are  not 
needed  to  meet  FOP  requirements 
during  the  first  10  years  and  if  the  State 
has  submitted  enforceable  commitments 
to  adopt  continj  ency  measiues  to  be 


implemented  if  the  long-term  measures 
do  not  achieve  planned  reductions. 

None  of  the  long-term  measures  in  the 
revised  ozone  plan  are  scheduled  for 
implementation  during  the  period 
1990-2000,  and  the  plan  meets  CAA 
requirements  for  ROP  without  reliance 
on  the  long-term  measures,  which  are 
needed  only  for  attainment.  The  revised 
ozone  plan  identifies  additional 
measures  beyond  those  credited  with 
reductions  toward  ROP  or  attainment,  to 
be  scheduled  for  adoption  and 
implementation  in  the  future.  The  plan 
also  provides  a  range  of  additional 
emission  reductions  from  several  of  the 
short-  and  intermediate-term  measures 
that  may  contribute  additional  emission 
reductions  creditable  against  all  or  part 
of  the  long-term  measure  commitments. 


In  addition,  the  1999  Amendment 
includes  SCAQMD  commitments  to 
submit  semi-annual  progress  reports  on 
meeting  the  District's  commitments,  and 
to  hold  annual  workshops  on 
identifying  new  controls  to  minimize, 
and  potentially  eliminate,  reliance  on 
long-term  measiu«s. 

Because  of  SCAQMD's  success  in 
accelerating  long-term  control  measiues, 
there  remain  in  the  revised  ozone  plan 
only  28  tpd  of  VOC  assigned  to  this 
special  category  of  measiues,  which  is 
authorized  for  extreme  ozone  areas 
imder  CAA  section  182(e)(5).  The  table 
entitled  "Table  5— Long-Term  Control 
Measures"  displays  SCAQMD's  long- 
term  measure  commitments  in  the 
revised  ozone  plan. 


Table  5— Long— Term  Control  Measures 

[2010  VOC  reduction  in  tons  per  summer  day) 


Control  measu  e 


Title 


Adoption  date 


Implementation 
date 

2005  

2006-10  

2006-10  

2006-10  


Emission 
reductions 


ADV-CLNG 
ADV-CTS  ... 
ADV-FUG  .. 
ADV-PRC  ... 


Total  reductions 


Solvent  Cleaning  and  Degreasing  Operations  

Miscellaneous  Industrial  Coating  and  Solvent  Operations 

Fugitive  Emissions  

Industrial  Process  Operations .-. 


2003-4 
2003-5 
2003-5 
2003-5 


16 
6 
5 
1 


28 


3.  Does  the  revi 
CAA 


ed  ozone  plan  meet  the 
for  control  measures? 


requireme  ats 

a.  Short-  and  in  ermediate-term  control 
measure  commi  tments 

In  our  propossd  action  on  the  1997 
ozone  plan,  we  Droposed  to  disapprove 
the  near-term  c(  ntrol  measures  because: 
(1)  SCAQMD  hi  d  aheady  failed  to  adopt 
many  of  the  me  isures  by  the  scheduled 
date;  (2)  the  coi  trol  measures 
represented  an  mpermissible  relaxation 
of  the  1994  ozoi  le  SIP;  and  (3)  die  SIP 
included  unlawful  assignments  of 
control  measur<  s  to  the  Federal 

FR  1775-7).  SCAQMD 
has  remedied  tl  e  first  deficiency  and  is 
currently  on  scAedule  with  regard  to  the 
commitments  in  the  revised  ozone  plan. 
The  recently  ad  jpted  rules  and  the 
short-and  inten  lediate-term  control 
measure  commitments,  as  revised  in  the 
1999  Amendment,  ciu'e  the  second- 


deficiency  by  accelerating  emission 
reduction  progress  beyond  the  level  set 
out  in  the  1997  plan  and  thereby 
eliminating  our  concern  regarding 
backsliding  from  the  1994  ozone  SIP. 
The  third  deficiency  was  remedied  by 
our  recent  rulemaking  concluding  the 
Public  Consultative  Process  (64  FR 
39923.  July  23,  1999). 

We  now  propose  to  approve,  under 
CAA  section  110{k)(3),  the  enforceable 
SCAQMD  commitments  to  adopt  and 
implement  the  short-and  intermediate- 
term  control  measiues,  and  to 
implement  those  measures  that  have 
already  been  adopted  in  regulatory 
form,  by  the  dates  specified  to  achieve 
the  emission  reductions  shown  above  in 
Tables  1,  2,  and  3.  We  are  proposing  to 
assign  credit  to  these  measures  for 
purposes  of  the  attainment 
demonstration  in  the  revised  ozone 
plan.  We  propose  to  approve 


SCAQMD's  commitment  to  achieve  the 
overall  emission  reduction  schedule  in 
Table  3,  which  provides  the  basis  for 
allowing  alternative  or  revised  measures 
to  substitute  for  those  identified  in 
Table  2,  so  long  as  SCAQMD  continues 
to  meet  the  Table  3  schedule  for 
adopting  and  implementing  regulations 
to  achieve  specific  levels  of  emissions 
reduction.  Finally,  we  propose  to 
approve,  the  deletion  of  the  31  control 
measures  from  the  1994  ozone  SIP, 
listed  above  in  Table  4. 

b.  Long-Term  Measiue  Commitments 

In  oiu  proposed  action  on  the  1997 
ozone  plan,  we  proposed  to  disapprove 
the  long-term  control  measures  because 
the  1997  plan  increased  the  proportion 
of  reductions  assigned  to  the  long-term 
category,  and  we  believed  that  CAA 
section  182(e)(5)  did  not  authorize  us  to 
approve  SIP  revisions  that  postpone  SIP 


Federal  Register /Vol.  65,  No.  26 /Tuesday,  February  8,  2000  /  Proposed  Rules 


6099 


commitments  in  the  near-term  and  shift 
the  balance  of  the  SIP  toward  more 
distant  and  less  specific  commitments 
(64  FR  1777).  The  revised  ozone  plan 
remedies  this  deficiency  by  dramatically 
reducing  the  emission  reductions 
assigned  to  this  category. 

We  therefore  propose  to  approve,  as 
meeting  CAA  section  182(e)(5),  the 
SCAQMD  commitments  to  adopt  and 
implement  the  long-term  control 
measures  in  Table  4,  and  we  propose  to 
assign  the  emission  reductions  from 
these  measures  to  the  attainment 
demonstration  in  the  revised  ozone 
plan.  As  mentioned  above,  however, 
SCAQMD  may  satisfy  all  or  a  part  of  its 
long-term  control  measure  obligations 
by  adopting  near-and  intermediate-term 
control  measures  that  achieve  more 
emission  reductions  than  assigned  to 
these  measiues  in  Table  2. 


E.  Does  the  plan  show  reasonable 
further  progress? 

1.  What  are  the  applicable  CAA 
requirements? 

CAA  sections  182(c)(2)  and  (e)  require 
that  extreme  area  ozone  SIPs  include 
quantitative  milestones  that  are  to  be 
achieved  every  3  years  until  attaiiunent, 
and  that  demonstrate  reasonable  further 
progress  (RFP)  toward  attainment  by  the 
applicable  date.  CAA  section  171(a)  of 
the  Act'defines  RFP  as  "such  aimual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  this  part  or  may  reasonably  be 
required  by  the  Administrator  for  the 
purpose  of  ensiuing  attainment  of  the 
applicable  national  ambient  air  quality 
standard  by  the  applicable  date." 

For  ozone  areas  classified  as  serious 
or  above,  section  182(c)(2)  requires  that 
the  SIP  must  provide  for  reductions  in 
ozone-season,  weekday  VOC  emissions 
of  at  least  3  percent  per  year  net  of 
growth  averaged  over  each  consecutive 
3-year  period  beginning  in  1996  until 

Table  6.— Rate-of-Progress  Plan 

[Emissions  Rounded  to  Nearest  Ton  per  Day] 


the  attainment  date.  This  is  in  addition 
to  the  15  percent  reduction  over  the  first 
6-year  period  required  by  CAA  section 
182(b)(1)  for  areas  classified  as  moderate 
and  above. 

2.  How  Does  the  Revised  Ozone  Plan 
Address  These  Requirements? 

The  revised  ozone  plan  shows 
reductions  consistent  with  the  3  percent 
per  year  rate  of  progress  requirement  for 
1997-1999  and  2000-2002  through  use 
of  VOC  emission  reductions  from 
ciurently  adopted  regulations.  For 
2003-2005.  2006-2008,  and  2009-2010 
milestone  periods,  However,  the  plan 
does  not  have  enough  creditable  VOC 
reductions  to  meet  the  milestones,  and 
must  substitute  NOx  reductions,  as 
allowed  by  CAA  section  182(c)(2)(C).  As 
shown  below  in  the  table  entitled 
"Table  6 — Rate-of-Progress  Plan,"  NOx 
substitution  accoimts  for  3.6  percent  of 
the  required  9  percent  reduction 
between  2003-2005;  8.5  percent 
between  2006-2008;  and  0.5  percent 
between  2009-2010. 


1999 

2002 

2005 

2008 

2010 

VOC 

NP, 

VOC 

NO, 

VOC 

NO, 

VOC 

N0« 

VOC 

NO. 

Adjusted 

1990  Base 

Year  

1527 

1472 

1515 

1472 

1510 

1472 

1509 

1472 

1509 

1472 

Required  Per- 

cent Re- 

• 

duction  

24 

0 

9 

0 

5.4 

3.6 

0.5 

8.5 

0.5 

8.5 

Required  Re- 

ductions .... 

367 

0 

136 

0 

82 

53 

8 

125 

8 

81 

Emissions 

Target  

1161 

1472 

1012 

1472 

926 

1419 

917. 

1294 

909 

1213 

Emissions 

(Adopted 

Rules)  

982 

956 

946 

859 

918 

797 

913 

764 

909 

751 

Emissions 

~ 

(Counting 

■ 

Reductions 

from  Com- 

mitments) .. 

939 

935 

826 

815 

708 

695 

587 

609 

414 

530 

The  1999  Amendment  significantly 
increases  VOC  reductions  in  all  interim 
milestone  years,  compared  to  the  1997 
ozone  plan. 

3.  Does  the  Revised  Ozone  Plan  Meet 
the  CAA  Requirements? 

As  shown  by  Table  6,  the  revised 
ozone  plan  meets  the  ROP  requirements 
based  entirely  on  fully  adopted 
regulations.  Taking  into  account 
reductions  from  SCAQMD  and  CARB 
enforceable  commitments, 
implementation  of  the  plan  should 
result  in  reductions  in  excess  of  the 


minimum  ROP  requirement  (compare 
the  last  line  in  Table  6  to  the  emissions 
target  for  each  milestone  year).  This  is 
appropriate,  given  the  enormous 
reductions  required  for  this  area  to 
reach  attaimnent. 

Compliance  with  the  milestone  and 
RFP  provisions  of  the  Act  requires  that 
all  of  the  creditable  emission  reductions 
be  approved  as  enforceable  parts  of  the 
SIP  (General  Preamble,  April  16,  1992, 
at  57  FR  13517).  Because  we  proposed 
to  disapprove  the  control  measure 
provisions  in  the  1997  ozone  plan,  we 


also  proposed  to  disapprove  the  plan 
with  respect  to  the  CAA  section 
182(c)(2)  quantitative  milestone  and 
reasonable  further  progress 
requirements.  As  discussed  above, 
however,  we  now  propose  to  appr<Jve 
the  control  measures  in  the  revised 
ozone  plan,  and  therefore  propose  to 
approve  the  new  plan  as  meeting  the 
quantitative  milestone  and  RFP 
requfrements  of  CAA  section  182(c)(2). 
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South  Coast,  as 
practicable  but 


F.  Does  the  Flap  Provide  for 
Attainment? 

1.  What  are  the  Applicable  CAA 
Requirements? 

CAA  sections  182(c)(2)(A)  and  (e) 
require  that  ozc  ne  SIPs  for  areas 
classified  as  exi  reme  demonstrate 
attainment  of  tl  e  ozone  NAAQS  by  the 
applicable  deac  line — in  the  case  of  the 
;  expeditiously  as 
:  not  later  than  November 
15.  2010.  CAA  1  lection  181(a)(1).  The 
demonstration  must  be  based  upon 
photochemical  grid  modeling  or  any 
other  analyticaTmethod  determined  to 
be  at  least  as  effective. 

2.  How  Does  the  Revised  Ozone  Plan 
Address  These  Requirements? 

As  discussed  above,  the  modeling 
approach  in  tha  revised  ozone  plan  is 
consistent  with  our  modeling 
guidelines.  Tha  modeling  analysis 
shows  that  attainment  of  the  ozone 
NAAQS  will  require  reducing  ozone 
precursors  to  the  following  summer  day 
levels:  413  tpd  VOC  and  530  tpd  NOx. 
These  levels  ar4  frequently  called  the 
"carrying  capacity"  of  the  area.  The 
enforceable  em  ssion  reductions  in  the 
revised  ozone  plan  will  reduce  2010 
baseline  emissi  }ns  to  these  attainment 
levels,  as  showik  in  the  table  entitled 
"Table  7 — Ozoiie  Attainment 
Demonstration. 

Table  7.— IOzone  Attainment 
Dei  ionstration 


[In  tons 


1990  baseline 
2010  tMiseline 

suming 

rules  adopted 
Plan  reductions 
2010  emissions 

ductions  from 

tation  

Carrying  capacity 
Percent  reduction 

baseline 


em  issjons 


errlssions  (as- 
reductiqns  from  all 

of  9/96) 

baseline  .. 
a^uming  re- 
implemen- 


frbm 


pan  I 


I  emissi  }ns 


The  revised 
enforceable  measures 


per  summer  day] 


from  1990 


VOC 


1733 


839 
426 


413 
413 

76% 


NOx 


1472 


727 
197 


530 
530 

64% 


3.  Does  the  Rev  sed  Ozone  Plan  Meet 
the  CAA  Requii  ements? 


c  zone  plan  includes 

and  commitments 


that  will  achieve  the  ozone  precursor 
reductions  needed  to  reach  attainment, 
as  established  in  a  modeling  analysis 
consistent  with  our  guidelines. 
Moreover,  the  stringent  new  measures, 
aggressive  implementation  schedules, 
and  accelerated  progress  in  the  revised 
ozone  plan  also  meet  the  expeditious 
attaiiunent  requirement  of  CAA  section 
181(a).  We  therefore  propose  to  approve 
the  attaiiunent  demonstration  under 
CAA  section  182(c)(2). 

G.  Are  the  emissions  budgets 
approvable? 

1 .  Motor  vehicle  emissions  budgets 

Attainment  demonstration  submittals 
must  specify  the  maximum  motor 
vehicle  emissions  allowed  in  the 
attainment  year  and  demonstrate  that 
this  emissions  level,  when  considered 
with  emissions  from  all  other  soiu'ces.  is 
consistent  with  attainment.  In  order  for 
us  to  find  the  budget  adequate  and 
approvable,  the  submittal  must  meet  the 
conformity  adequacy  requirements  of  40 
CFR  93.118(e)(4)  and  be  approvable 
under  all  pertinent  SIP  requirements. 

The  motor  vehicle  emissions  caps 
defined  by  this  and  other  plans  when 
they  are  approved  into  the  SIP  are  used 
to  determine  the  conformity  of 
transportation  plans,  programs,  and 
projects  to  the  SIP,  as  described  by  CAA 
section  176(c)(2)(A).  For  more  detail  on 
this  part  of  the  conformity  requirements 
see  40  CFR  93.118.  For  transportation 
conformity  purposes,  the  cap  on  motor 
vehicle  emissions  is  known  as  the  motor 
vehicle  emissions  budget.  The  budget 
must  reflect  all  of  the  motor  vehicle 
control  measiues  contained  in  the 
attainment  demonstration  (40  CFR 
93.118(e)(4){v)). 

The  motor  vehicle  emissions  budgets 
in  the  revised  ozone  plan  for  2010  are 
80.7  tpd  VOC  and  277.8  tpd  NOx.  These 
budgets  were  developed  using  the 
State's  EMFAC7G  motor  vehicle 
emissions  factors.  We  propose  to 
approve  the  budgets  as  consistent  with 
all  of  the  adequacy  criteria  of  40  CFR 
93.118(e)(4),  including  consistency  wij^ 
the  2010  baseline  emissions  inventory, 
the  motor  vehicle  control  measure 
emission  reductions  used  in  the 
attaiiunent  demonstration,  and  the 
reductions  needed  for  attainment. 


In  the  near  futiu-e,  CARB  is  expected 
to  issue  refinements  to  the  emissions 
factors  for  use  in  transportation 
conformity  determinations.  The 
refinements  would  more  accurately 
reflect  emission  reductions  associated 
with  the  State's  motor  vehicle 
inspection  and  maintenance  (I/M) 
program  and  other  motor  vehicle 
controls.il  These  refinements  must  be 
used  in  conformity  determinations,  in 
accordance  with  our  transportation 
conformity  regulations,  which  require 
use  of  the  most  current  and  accurate 
information  (40  CFR  93.110(e), 
122(a)(2)).  Subsequent  budgets  will 
reflect  these  changes  and  any  new  or 
modified  control  measures. 

2.  General  Conformity  Emissions 
Budgets 

CAA  section  176(c)(1)  provides  that 
"No  department,  agency,  or 
instrumentality  of  the  Federal 
Government  shall  engage  in,  support  in 
any  way  or  provide  financial  assistance 
for,  license  or  permit,  or  approve  any 
activity  which  does  not  conform  to  an 
implementation  plan.  ..."  This 
provision  establishes  requirements  for 
"general  conformity,"  as  distinct  from 
"transportation  conformity,"  discussed 
above.  12  General  conformity  must  be 
based  on  the  most  recent  estimates  of 
emissions  in  the  federally  approved  SIP. 

The  revised  ozone  plan  establishes 
new  emissions  budgets  for  ROP 
milestone  years  for  each  soiuce 
category.  The  budgets  appear  in  Table 
4-9  of  Appendix  V  of  the  1997  ozone 
revision,  and  are  modified  by  Table  2- 
6  of  the  1999  Amendment,  which 
reduces  the  stationary  source  VOC 
emissions  consistent  with  the  new  and 
accelerated  SCAQMD  control  measures 
in  the  1999  Amendment.  The  emissions 
budgets  as  revised  by  the  1999 
Amendment  appear  below  in  the  table 
entitled  "Table  8 — Emissions  Budgets 
by  Milestone  Year." 


' '  The  updated  emission  reductions  which, 
among  other  things,  would  reflect  more  accurately 
the  I/M  program  as  compared  to  the  1994  submittal, 
are  necessary  in  the  case  of  I/M  to  account  for  a 
legislative  change  to  the  program  in  1997. 

'2  For  more  details  on  the  general  conformity 
requirements,  you  should  consult  40  CFR  51.850- 
51.860  and  40  CFR  part  93. 
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Table  8.— Emissions  Budgets  by  Milestone  Year 

[In  tons  per  day] 


Year 

Stationary 

Onroad 

Nonroad             ■•              Total 

VOC 

NOx 

VOC 

NOx 

VOC 

NOx 

VOC 

NOx 

1999  ^ 

435.2 
402.4 
334.4 
305.1 
267.6 

115.7 
96.7 
91.4 
91.4 
88.3 

354.0 
273.1 
206.0 
145.4 
80.7 

526.8 
447.1 
369.1 
310.1 
277.8 

137.3 
125.1 
116.6 
106.7 
65.1 

292.6 
270.7 
234.0 
209.2 
164.3 

938.6 
826.1 
7076 
587.4 
413.6 

935.1 
814.5 
694.5 
609.0 
530.4 

2002  

2005  

2008 

2010  

Final  approval  of  the  revised  ozone 
plan  would  establish  these  budgets  for 
purposes  of  general  conformity  under 
CAA  section  176(c)(1),  replacing  the 
budgets  in  the  1994  ozone  SIP.  Thus, 
projects  requiring  general  conformity 
determinations  may  be  able  to  show  that 
emissions  from  the  project  are 
specifically  included  in  the  revised 
ozone  plan's  attainment  demonstration 
(see,  40  CFR  93.158(a)(1)). 

H.  What  are  the  implications  ofEPA's 
proposed  plan  approval? 

If  we  finalize  the  proposed  approval 
of  the  revised  ozone  plan,  this  plan 
would  replace  and  supersede  the  1994 
ozone  SIP  with  the  exception  of  the 
State  control  measures  for  mobile 
sources,  consumer  products,  and 
pesticides,  and  EPA's  commitment. 
These  State  measures  remain  unchanged 
from  those  approved  as  part  of  the  1994 
ozone  SIP.  Final  approval  would  also 
set  new  emissions  budgets  for  purposes 
of  conformity. 

Our  final  approval  would  also  make 
enforceable  the  SCAQMD  commitments 
to  adopt  and  implement  the  control 
measures  and  regulations  listed  above  in 
Tables  1,2,  and  5,  to  achieve  the 
specified  emissions  reductions, 
computed  consistently  with  the 
assumptions  in  the  plan's  emissions 
inventory.  Similarly,  final  plan  approval 
would  make  enforceable  the  SCAQMD 
commitment  to  achieve  the  overall 
emission  reduction  schedule  in  Table  3, 
and  this  would  create  the  possibility  of 
SCAQMD  control  measure  adjustments 
and  substitutions  under  the  approved 
SIP,  so  long  as  the  emission  reduction 
obligations  of  Table  3  are  met.'^ 

As  discussed  in  section  I.E.  above, 
CARB  and  SCAQMD  intend  to  adopt 
and  submit  a  comprehensive  revision  to 
the  ozone  plan  in  2001.  This  new  plan 
will  use  an  entirely  new  UAM 
attainment  analysis,  updated  and 
corrected  baseline  and  projected 
emissions  information,  and  updates  to 
the  control  measures  to  reflect  the 


"Once  a  substitute  control  measure  has  been 
adopted  as  a  regulation  and  submitted  as  a  SIP 
revision,  we  will  undertake  formal  rulemaking, 
with  opportunity  for  public  comment,  on  the 
regidation. 


current  status  of  the  measures  and  any 
changes  to  the  measures  that  may  be 
required  to  meet  the  emission  reduction 
needs  in  the  new  attainment 
demonstration  or  to  ensure  that  the  SIP 
emission  reduction  commitments  are 
met.  We  strongly  supporj  the  timely 
completion  of  this  new  comprehensive 
revision  to  refine  and  enhance  the 
technical  foundations  of  the  attainment 
demonstration  and  update  the  control 
measures,  as  necessary. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  FederaHsm  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inctirred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 


State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  1 3084 . 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
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Federal  govern  nent  provides  the  funds 
necessary  to  pa  y  the  direct  compliance 
costs  incurred  )y  the  tribal 
governments,  o  r  EPA  consults  with 
those  govemmiints.  If  EPA  complies  by 
consulting,  Ex«  cutive  Order  1 3084 
requires  EPA  to  provide  to  the  Office  of 
Management  a*d  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  th«  nature  of  their  concerns, 
and  a  statemen :  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Ord^  13084  requires  EPA  to 
develop  an  effgctive  process  permitting 
elected  officialt  and  other 
representatives  of  Indian  tribal 
governments  "lo  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  on  uniquely  affect  their 
communities. "[Today's  rule  does  not 
significantly  or^  uniquely  affect  the 
commimities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  riexibility  Act 

The  Regulatdry  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regidatory  flekibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  reqjuirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  iiiclude  small  businesses, 
small  not-for- profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Theiefore,  because  the 
Federal  SIP  api  iroval  does  not  create 
any  new  requii  sments,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impa  ct  on  a  substantial 
number  of  sma  1  entities.  Moreover,  due 
to  the  native  o;  the  Federal-State 
relationship  ur  der  the  Clean  Air  Act, 
preparation  of  lexibility  analysis  would 
constitute  Fed(  ral  inquiry  into  the 
economic  reasc  nableness  of  state  action. 
The  Clean  Air .  ^ct  forbids  EPA  to  base 
its  actions  con(  eming  SIPs  on  such 
groiuids.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.   !46,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  A;  andates 

Under  Sectic  n 
Mandates  Refo  -m 


202  of  the  Unfunded 
Act  of  1995 


("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  emy  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTTAA, 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  this  proposed  action. 
Today's  proposed  action  does  not 
require  the  public  to  perform  activities 
conducive  to  the  use  of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  regulations.  Nitrogen 
oxides,  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  ef  seq. 

Dated:  January  28,  2000. 
Nora  L.  McGee, 

Acting  Regional  Administrator,  Region  IX. 
|FR  Doc:.  00-2827  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  S560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Docket  No.  NH040-7167b;  FRL-6532-3] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  New  Hampshire;  Plan  for 
Controlling  Emissions  From  Existing 
Hospital/Medical/lnfectious  Waste 
Incinerators 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  approve  the 
Sections  lll(d)/129  State  Plan 
submitted  by  the  New  Hampshire 
Department  of  Environmental  Services 
(DES)  on  June  2, 1999.  This  State  Plan 
is  for  carrying  out  and  enforcing 
provisions  that  are  at  least  as  protective 
as  the  Emissions  Guidelines  (EG) 
applicable  to  certain  existing  Hospital/ 
Medical/Infectious  Waste  Incinerator 
(HMIWI)  units  in  accordance  with 
sections  111  and  129  of  the  Clean  Air 
Act.  The  New  Hampshire  DES 
submitted  the  Plan  to  satisfy  certain 
Federal  Clean  Air  Act  requirements.  In 
the  Final  Rules  Section  of  the  Federal 
Register,  EPA  is  approving  the  New 
Hampshire  State  Plan  submittal  as  a 
direct  final  rule  without  a  prior 
proposal.  EPA  is  doing  this  because  the 
Agency  views  this  action  as  a 
noncontroversial  submittal  and 
anticipates  that  it  will  not  receive  any 
significant,  material,  and  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  elsewhere  in  this  Federal  Register. 
U  EPA  does  not  receive  any  significant, 
material,  and  adverse  comments  to  this 
action,  then  the  approval  will  become 
final  without  further  proceedings.  If 
EPA  receives  adverse  comments,  the 
direct  final  nde  will  be  withdrawn  and 
EPA  will  address  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  begin  a  second  comment  period. 
DATES:  EPA  must  receive  comments  in 
writing  by  March  9,  2000. 
ADDRESSES:  You  should  address  your 
written  comments  to:  Mr.  Brian 
Hennessey,  Acting  Chief,  Air  Permits 
Unit,  Office  of  Ecosystem  Protection, 
U.S.  EPA,  One  Congress  Street,  Suite 
1100  (CAP),  Boston,  Massachusetts 
02114-2023. 

Copies  of  documents  relating  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
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interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit. 

Environmental  Protection  Agency,  Air 
Permits  Unit,  Office  of  Ecosystem 
Protection,  Suite  1100  (CAP),  One 
Congress  Street,  Boston, 
Massachusetts  02114-2023. 

New  Hampshire  Department  of 
Environmental  Services,  Air 
Resources  Division,  6  Hazen  Drive, 
P.O.  Box  95,  Concord,  New 
Hampshire  03301-0095.  (603)  271- 
1370. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Coiucier,  Office  of  Ecosystem  Protection 
(CAP),  EPA-New  England,  Region  1, 
Boston,  Massachusetts  02203,  (617) 
918-1659,  or  by  e-mail  at 
courcier.john@epa.gov.  While  the  public 
may  forward  questions  to  EPA  via  e- 
mail,  it  must  submit  comments  on  this 
proposed  rule  according  to  the 
procedures  outlined  above. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  found 
in  the  Rules  Section  of  this  Federal 
Register. 

Dated:  January  20,  2000. 
Mindy  S.  Lubber, 

Acting  Regional  Administrator,  Region  1. 
[FR  Doc.  00-2473  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  6S60-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-7314] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 


flood  elevations  are  the  basis  for  the 
floodplain  management  measiues  that 
the  conununity  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  commiuiity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addressi6s 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Managemjent  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimiun  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  conununity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insiuance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 


National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  enviromnental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 
exempt  fi'om  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Plaiming  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Fart  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376.  §67.4 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  folloVvs: 
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State 


City/town/county 


Source  of  flooding 


Location 


#Oepth  in  feet  above 

ground.  "Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Hawaii 


City  and  County  of 
HorK>lulu. 


Moanalua  Stream 


Manaika  Stream 


Waiawa  Stream 


Overtjow  of  Waiawa 
Stream. 


Panakauafii  Guk;h 


Flow  along  Cane  Haul 
Road. 


Split  flow  of  Waiawa 
Stream. 


Approximately  250  feet  downstream  of 

Moanalua  Road. 
Approximately     180    feet    upstream    of 

Jarrett  Wtiite  Road. 

At  confluence  with  Moanalua  Stream 

Approximately    260    feet    upstream    of 

Mahole  Street. 

At  Middle  Locfi 

Approximately   4,400   feet   upstream   of 

confluence  with  Panakauahi  Gulch. 
At  Middle  Loch 

Approximately  2,600  feet  upstream  from 

Middle  Loch. 

At  confluence  with  Waiawa  Stream 

Approximately  800  feet  upstream  of  Cane 

Haul  Road. 
At  convergence  point  with   Panakauahi 

Guteh. 
At   divergence    point   from    Panakauahi 

Guteh. 
At  Middle  Loch 


•12 

None 

None 
None 

None 
None 

None 

None 

None 
None 

None 

None 

None 

None 


Maps  are  ava 
Send  comments 


labe 


Approximately    870    feet    upstream    of 
Waipulani  Avenue, 
for  inspection  at  the  Planning  and  Zoning  Department,  650  S.  King  Street,  Honolulu,  Hawaii, 
o  The  Honorable  Jeremy  Harris,  Mayor,  City  and  County  of  Honolulu,  530  S.  King  Street,  Honolulu,  Hawaii  96813 


•12 

*29 

•12 
*35 

*3 
•63 

•4 

*16 

•44 
•97 

•52 

•93 

*3 

Ml 


South  Dakota 


Maps  are  availat]|e 
Send  comments 


Jefferson  (City)  Big  Sioux  River Approximately  200  feet  northwest  of  inter- 

Union  County.  section  of  Lincoln  Street  with  the  Bur- 

lington Northern  Railroad. 
Approximately   1,150  feet   southeast   of 
intersectk>n  of  Lincoln  Street  with  the 
Burlington  Northem  Railroad, 
for  inspection  at  City  Hall,  208  Main  Street,  Jefferson,  South  Dakota, 
o  The  Honorable  Tom  Brandt,  Mayor,  City  of  Jefferson,  P.O.  Box  276,  Jefferson,  South  Dakota  57038. 


None 


l^one 


•ELI 13 


•EL113 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  28,  2000. 
Nfichael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  00-2804  Filed  2-7-00;  8:45  am] 

BtLUNG  CODE  671B-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7310] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  bfisis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  of 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NfFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  conununity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 


FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E..  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  commimity 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
piu^uant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insiu^nce  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  fi-om  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is  " 
exempt  from  the  requirements  of  the 


Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f}  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subiects  in  44  CFR  Part  67 

Administradve  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376.  §67.4 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 

§67.4    [Amended] 


State 

City/town/county 

Source  of  flooding 

Location 

#  Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 

Existing 

iwlodified 

Arizona  

Santa  Cruz  County 
(Unincorporated 
Areas). 

Tubac  Creek 

At  confluence  witti  Santa  Cruz  River  

Approximately  0.35  mile  (1,850  feet)  up- 
stream of  Interstate  19. 
At  confluence  with  Santa  Cruz  River  

At  divergence  from  Tubac  Creek  approxi- 
mately 680  feet  upstream  of  Calle  De 
Olivas. 

At  confluence  with  Tut)ac  Creek  

None 

Norw 
None 
None 

None 
None 

*3,192 

Tut)ac  Creek  Nortti  Chan- 
nel. 

Tributary  1  of  Tubac 
Creek. 

•3.263 
•3,189 
•3.251 

•3,213 

At  approximately  0.229  mile  (1,210  feet) 
upstream  of  Interstate  19. 

•3.250 
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State 

City/town/county 

Source  of  flooding 

Location 

#  Depth  in  feet  above 
ground.  'Elevation  in  feet.  . 
(NGVD) 

Existing 

Modified 

Maps  are  availal 
Send  comments 

Tributary  2  of  Tut)ac 
Creek. 

le  for  inspection  at  Floodplain  Administrator,  2150  N.  C 
0  The  Honorable  Dennis  Miller,  County  Manager,  2150 

At  confluence  with  Tut}ac  Creek  

None 
None 

*3,195 

Immediately  downstream  of  East  Front- 
age Road, 
ongress  Drive,  Nogales,  Arizona. 
N.  Congress  Drive,  Nogales,  Arizona  85621 

3,222 

Iowa 

Johnston  (City) 
Polk  County. 

Beaver  Creek  

Approximately  1,550  feet  above  its  con- 
fluence with  Des  Moines  River. 
At  NW  70th  Avenue                

None 
•822 

•805 

*824 

Maps  are  availat 
Send  comments 

le  for  inspection  at  City  Hall,  6221  Merte  Hay  Road,  Jotinston,  Iowa. 

o  The  Honorable  Dallas  Patterson,  Mayor,  City  of  Johnston,  P.O.  Box  410,  Johnston,  Iowa  50131. 

Iowa 

Maps  are  availat 
Send  comments 

....    Urbandale  (City)         Beaver  Creek  Approximately   1,000  feet   upstream   of               *800 

Polk  County.                                                             Merte  Hay  Road. 

Approximately   3,600   feet   upstream   of                *810 
Merte  Hay  Road, 
le  for  inspection  at  Community  Development  Department,  City  Hall,  3315  70th  Street,  Urbandale,  Iowa, 
o  The  Honorable  Brad  Zaun,  Mayor,  City  of  Urbandale.  3315  70th  Street,  Urbandale,  Iowa  50322. 

•811 
•812 

Louisiana 

lefc 
oT 

Tangipahoa  Parish 
(Unincorporated 
Areas). 

)r  inspection  at  Parish 
he  Honorable  Gordon 

Ponchatoula  Creek 

At  Old  fiene<:!>ee  Road   

None 

None 
None 
None 
None 
None 

*54 

Maps  are  availat 
Send  comments 

Approximately  1,100  feet  from  confluence 
with  Ponchatoula  Creek  Tributary  2. 
Ponchatoula  Creek  Tribu-      At  confluence  with  Ponchatoula  Creek  .... 
tary  1. 

Approximately  3,300  feet  upstream  from 
confluence  with  Ponchatoula  Creek. 
Ponchatoula  Creek  Tribu-      At  confluence  with  Ponchatoula  Creek  .... 
tary  2. 

Approximately  2,200  feet  upstream  from 
confluence  with  Ponchatoula  Creek. 
Permit  Office,  15481  Club  Deluxe  Road,  Hammond,  Louisiana. 
Burgess,  Parish  President,  P.O.  Box  21 5,  Amite,  Louisiana  70422. 

•60 
•55 
•57 
•58 
•60 

Louisiana 

Village  of  Tickfaw 
(Tangipahoa  Par- 
ish). 

Ponchatoula  Creek 

Ponchatoula  Creek  Tribu- 
tary 1. 

Ponchatoula  Creek  Tribu- 
tary 2. 

Approximately    2,950    feet    downstream 
from  Highway  442. 

At  Nkxiio  Road 

None 

None 
None 

None 

None 

None 

1466. 

•60 
*65 

Approximately    1,100    feet    downstream 
from  the  Illinois  Central  Gulf  Railroad. 

Approximately  3,000  feet  upstream  from 
State  Highway  442. 

Approximately    1,800    feet    downstream 
from  Chapel  Road. 

At  Chapel  Road  

•57 
•63 
•60 
•61 

Maps  are  availat 
Send  comments 

e  for  inspection  at  City  Hall,  50081  Highway  51,  Tickfa 
o  The  Honorable  Anthony  Lamonte,  Mayor,  Village  of  1 

N,  Louisiana. 

'ickfaw,  P.O.  Box  249,  Tickfaw,  Louisiana  7C 

Louisiana  

lefc 
oT 
tefc 
oT 

West  Baton  Rouge 
Parish  and  Incor- 
porated Areas. 

)r  inspection  at  Parish 
he  Honorable  Ted  Der 
)r  inspection  at  City  Ha 
he  Honorable  Marilyn 

Lateral  1-C 

At  the  confluence  with  the  Gulf  Intra- 
coastal  Watenway. 

At  intersection  with  Interstate  10 

•9 

•11 

•17 

None 

None 
None 

None 
Louisiana  707 

*9 

Oaks  Avenue  Canal  

Oaks  Avenue  Canal  Tribu- 
tary No.  1 . 

Zoning  Office,  880  North  Ate) 
ster.  Parish  President,  P.O.  I 
II,  750  N.  Jefferson  Avenue, 
Robertson,  Mayor,  City  of  Po 

•10 

At  intersection  with  State  Highway  986  .... 
At  the  confluence  with  the  Gulf   Intra- 

coastal  Watenivay. 
Just  upstream  of  LeBlanc  Road     

•16 
•10 

•19 

Maps  are  availat 
Send  comments 
Maps  are  availat 
Send  comments 

At   the   confluence   with   Oaks   Avenue 
Canal. 

Just  upstream  of  South  Jefferson  Avenue 
(ander.  Port  Allen,  Louisiana. 
Box  757,  Port  Allen,  Louisiana  70767. 
Port  Allen,  Louisiana. 
1  Allen,  750  N.  Jefferson  Avenue,  Port  Allen 

•10 
•25 

'67. 

Missouri  

Creve  Coeur  (City) 
St.  Louis  County. 

Monsanto  Sunswept 
Creek. 

Approximately  950  feet  downstream  of 
Private  Bridge. 

•531 

•532 
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State 


City/town/county 


Source  of  flooding 


Location 


#Deptft  in  feet  atwve 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


None 


561 


Just  upstream  of  Chilton  Lane  

Maps  are  available  for  inspection  at  City  Hall,  300  North  New  Bellas  Road,  Creve  Coeur,  Missouri. 

Send  comments  to  The  Honorable  Annette  Kolis-Mandel,  Mayor,  City  of  Creve  Coeur,  300  North  New  Ballas  Road,  Creve  Coeur  Missouri 
63141. 


Missouri 


Des  Peres  (City) 
St.  Louis  County. 


Des  Peres  Creek 


Approximately  450  feet  upstream  of  Hos- 
pital Drive. 

Sugar  Creek  Approximately  1,150  feet  downstream  of 

Old  Dougherty  Fen^  Road. 

Just  upstream  of  Interstate  270 

Maps  are  available  for  inspection  at  City  Hall,  12325  Manchester  Road,  Des  Peres,  Missouri. 

Send  comments  to  The  Honorable  Sharon  Burkhardt,  Mayor,  City  of  Des  Peres,  12325  Manchester  Road,  Des  Peres,  Missouri  63131. 


At  confluence  with  Sugar  Creek 


•448 


•460 


*445 


•463 


•450 
•459 
•446 
•462 

•524 
•542 
•528 
•528 


Missouri 


Frontenac  (City)  St. 
Louis  County. 


Deer  Creek 


Monsanto  Sunswept 
Creek. 


Approximately    3,300    feet    upstream    of 

Spoede  Road. 
Approximately  400  feet  downstream   of 

Glen  Abt>ey  Road. 
Approximately  180  feet  upstream  of  Glen 

Atjbey  Road. 
Maps  are  available  for  inspection  at  City  Hall,  10555  Clayton  Road,  Frontenac,  Missouri. 

Send  comments  to  The  Honorable  Mari<  C.  Brennan,  Mayor,  City  of  Frontenac,  10555  Clayton  Road,  Frontenac,  Missouri  63131 


Just  upstream  of  Lindbergh^oulevard  ... 


•523 
•541 
•527 
•527 


Missouri  

Kirkwood  (City)  St. 
Louis  County. 

Sugar  Creek  

Just  upstream  of  Interstate  270 

•463 
•463 

*462 

Approximately  150  feet  upstream  of  Inter- 
state 270. 

•462 

Maps  are  available  for  inspection  at  City  Hall,  139  South  Kiri<wood  Road,  Kirkwood,  Missouri. 

Send  comments  to  The  Honorable  Marge  Schramm,  Mayor,  City  of  Kirkwood,  139  South  Kiri<wood  Road,  Kirkwood,  Missouri  63122. 


Missouri 


St.  Louis  County 
(Unincorporated 
Areas). 


Grand  Glaize  Creek 


Approximately    400    feet    upstream    of 
Dougherty  Ferry  Road. 


•441 


•445 


Approximately    3.000   feet    upstream    of 
Dougherty  Ferry  Road. 

Maps  are  available  for  inspection  at  the  Department  of  Planning,  41  South  Central  Avenue,  Clayton,  Missouri. 
Send  comments  to  The  Honorable  Buzz  Westfall,  St.  Louis  County  Executive,  41  South  Central  Avenue,  Clayton,  Missouri  63105 


•442 


•446 


Missouri  Valley  Park  (City)        Grand  Glaize  Creek  Grand  Glaize  Creek. 

I      St.  Louis  County.  I 

Maps  are  available  for  inspection  at  City  Hall,  320  Benton  Street,  Valley  Paric,  Missouri. 
Send  comments  to  The  Honorable  Daniel  Adams,  Mayor,  City  of  Valley  Pari<,  City  HaH,  320  Benton  Street,  Valley  Park,  Missouri  63088. 


Missouri 


Westwood  (Village) 
St.  Louis  County. 


Deer  Creek 


•541 


None 


•542 
•549 


Approximately   3,300   feet    upstream   of 

Spoede  Road. 
Approximately    4,500   feet    upstream    of 

Spoede  Road. 
Maps  are  available  for  inspection  at  9  Westwood  Country  Club  Ground  Road,  Westwood,  Missouri. 

Send  comments  to  The  Honorable  Phillip  Isserman,  Chairman,  Board  of  Trustees,  Village  of  Westwood,  9  Westwood  Country  cJ?ub  Gardens 
Westwood,  Missouri  63131. 


Nevada  

Washoe  County 
and  Incorporated 
Areas. 

Golden  Valley  Wash 

Approximately   2,180   feet   upstream   of 
Tholl  Drive. 

None 

4.981 

Approximately   2,700   feet   upstream   of 

None 

•5,176 

Speartiead  Way. 

Hidden  Valley  Wash  ......... 

Approximately  1,800  feet  upstream  of  its 
confluence  with  Steamboat  Creek. 

None 

•4,442 

Approximately    3.420    feet    upstream    of 

None 

•4,647 

Parkway  Drive. 

Sun  Valley  Wash 

At  the  Sun  Valley  Flood  Control  Deten- 
tion Dam. 

•4,445 

•4,548 

At  East  7th  Avenue 

None 

•4.725 

Sun  Valley  Wash  Split 

At  convergence  with  Sun  Valley  Wash  .... 

None 

4.647 

Flow. 
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State 


City/town/county 


Source  of  flooding 


Location 


#  Depth  in  feet  alx)ve 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Maps  are  avail 
Send  comments 
Maps  are 
Send  comments 


la  )le 


At  divergence  from  Sun  Valley  Wash  

tor  inspection  at  Washoe  County  Engineering  Department,  1001  E.  9th  Street,  Reno,  Nevada, 
to  The  Honorable  Jim  Galloway,  Commission  Chairman,  P.O.  Box  11130,  Reno,  Nevada  89520. 
availat)le  for  inspection  at  Engineering  Department,  431  Prater  Way,  Spartts,  Nevada. 

to  The  Honorable  Tony  Armstrong,  Mayor,  City  of  Sparks,  431  Prater  Way,  Sparks,  Nevada  89431 . 


None 


•4.695 


North  Dakota 


Fargo  (City)  Cass 
County. 


County  Drain  45 


At  County  Road  14  (52nd  Avenue)  

Approximately   2,800   feet   upstream   of 
19th  Avenue. 


None 
None 


Maps  are  available  for  inspection  at  City  Hall,  200  N.  3rd  Street.  Fargo,  North  Dakota. 

Send  comments  to  The  Honorable  Bruce  Fumess.  Mayor.  City  of  Fargo,  200' N.  3rd  Street,  Fargo,  North  Dakota  58102. 


•893 
•894 


North  Dakota 


Harwood  (City) 
Cass  County. 


Sheyenne  River 


County  Drain  40/45 


Approximately  7,600  feet  upstream  from  None 

County  Highway  22. 
Approximately    3,600    feet    downstream  None 

from  County  Highway  22. 
Approximately  1,200  feet  upstream  from  None 

County  Drain  40/45  split. 
Maps  are  available  for  inspection  at  City  Hall,  202  Dakota  Avenue,  Harwood,  North  Dakota. 
Send  comments  to  The  htonorable  Garry  Roth,  Mayor,  City  of  Hanwood,  108  Lind  Boulevard,  Hanwood,  North  Dakota  58042. 


At  U.S.  Highway  81 


None 


•891 
•894 
•890 
•897 


North  Dakota 


Reed  (Township) 
Cass  County. 


Sheyenne  River 


Maps  are 
Send  comments 


Approximately  7.400  feet  downstream  of 

County  Road  17. 

At  52nd  Avenue  

Approximately  1,600  feet  upstream  of  its 

confluence  with  County  Drain  21. 
At  confluence  with  the  Sheyenne  River  ... 
Approximately  900  feet  upstream  of  its 

confluence  with  the  Slieyenne  River. 
Approximately  5,800  feet  downstream  of 

52nd  Avenue. 

At  County  Road  20  

At  its  confluence  with  the  Sheyenne  River 
Approximately  480  feet  upstream  of  its 

confluence  with  the  Sheyenne  River. 
availa<>le  for  inspection  at  City  Hall,  7420  40th  Avenue  North,  Fargo.  North  Dakota. 

to  The  Honorable  Gene  Johnson,  Mayor,  Reed  Township,  7420  40th  Avenue  North,  Fargo,  North  Dakota  58103. 


County  Drain  21 


County  Drain  45 


Maple  River 


•893 


•895 
•898 

•898 
None 

None 

None 
None 
None 


•894 

•896 
•898 

•898 
•898 

•893 

•893 
•897 
•897 


North  Dakota 


Reiles  Acres  (City) 
Cass  County. 


County  Drain  45 


feet    downstream 


None 


Maps  are  availal  tie 
Send  comments  to 


Approximately    5,400 
from  32nd  Avenue. 
/Approximately  3,000  feet  upstream  from 
32nd  Avenue. 

for  inspection  at  3348  45th  Street  N.W.,  Reiles  Acres,  North  Dakota. 
The  Honorable  David  Baumann,  Mayor,  City  of  Reiles  Acres,  3545  46th  Street  N.W.,  Fargo.  North  Dakota  58108 


None 


•893 
•893 


North  Dakota 


West  Fargo  (City) 
Cass  County. 


Sheyenne  River 


County  Drain  21 


Maps  are 
Send  comments 


Approximately    8,700    feet    downstream 
from  1 9th  Avenue. 

At  confluence  with  County  Drain  2 

Approximately    1,400    feet    downstream 
from  Township  Road. 

At  divergence  of  County  Drain  21  outlet 
structure. 
availat)le  for  inspection  at  City  Hall,  800  4th  Avenue  East,  West  Fargo,  North  Dakota. 


None 

None 
•898 

None 


to  The  Honorable  David  Stedman,  Mayor,  City  of  West  Fargo.  800  4th  Avenue  East,  West  Fargo,  North  Dakota  58078. 


•898 

•899 
•898 

•899 


South  Dakota 


North  Sioux  (City) 
Union  County. 


Big  Sioux  River 


Approximately  5,900  feet  downstream 
from  Military  Road. 

/Approximately  7,425  feet  upstream  from 
the  Chicago  Milwaukee  St.  Paul  and 
Pacific  Railroad. 

Approximately  50  feet  downstream  from 
Wesfshore  Drive. 

At  divergence  from  Big  Sioux  River  

Maps  are  availa^e  for  inspection  at  City  Hall,  301  Military  Road,  North  Sioux  City.  South  Dakota. 


Big  Sioux  River  Split  at 
Interstate  29. 


•1,100 
•1,109 

None 
None 


•1,101 
•1,108 

•1.109 
•1.110 
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State 


City/town/county 


Source  of  flooding 


Location 


#  Deptfi  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Send  comments  to  The  Honorable  Lieser  Hallwas,  Mayor,  P.O.  Box  338  Nortfi  Sioux  City,  South  Dakota  57049. 


South  Dakota 


Union  County  (Un- 
incorporated 
Areas). 


Big  Sioux  River 


At  mouth  of  Big  Sioux  River 


At  Interstate  29  

At  State  Route  48 

Approximately  1,800  feet  downstream  of 

Westshore  Drive. 
At  divergence  from  Big  Sioux  River  


•1,090 


None 
None 
None 

None 


•1,090 
ft. 


•1,094 
•1.143 
•1.108 

•1,110 


Big  Sioux  River  Split  at 
Interstate  29. 
Maps  are  available  for  inspection  at  Union  County  Planning  and  Zoning  Office,  209  East  Main,  Elk  Point,  South  Dakota. 

Send  comments  to  The  Honorable  Roger  Boldenow,  Chairman,  Union  County  Commissioners,  County  Courthouse,  209  East  Main  Street,  Elk 
Point,  South  Dakota  57025. 


Texas 


Gillespie  County 
and  Incorporated 
Areas. 


Baron's  Creek 


of 


Stream  FB-1 


Town  Creek 


Approximately    4,200 

U.S.  Highway  290. 

Downstream  of  East  Main  Street  

At  confluence  with  Baron's  Cieek  

Approximately    1,500    feet    upstream 

confluence  with  Baron's  Creek. 
Approximately    1,950   feet    upstream 

L.ower  Crabapple  Road. 
Approximately    60   feet   downstream 

Edison  Street. 
Approximately    200    feet    upstream 

Schotjert  Road. 
Approximately   2,150   feet   upstream 

Morse  Street. 

At  Gillespie/Blanco  County  Line  

Approximately    3,100    feet    upstream 

Cellemar  Lane. 
At  confluence  with  Pedemales  River  .. 
Approximately    4,300    feet    upstream 

Highway  290. 

At  confluence  with  Salt  Branch  

Approximately    5,800   feet    upstream 

Highway  290. 
At  convergence  with  Pedernales  River 
At  divergence  from  Pedemales  River  . 
Maps  are  available  for  inspection  at  City  Hall,  126  W.  Main  Street,  Fredericksburg,  Texas. 

Send  comments  to  The  Honorable  Linda  Langerhans,  Mayor,  City  of  Fredericksburg,  P.O.  Box  111,  Fredericksburg,  Texas  78624 
Maps  are  available  for  inspection  at  Gillespie  County  Floodplain  Department,  101  West  Main,  Unit  #9,  Fredericksburg,  Texas. 
Send  comments  to  The  Honorable  Mark  Stroeher,  County  Judge,  101  West  Main,  Unit  #9,  Fredericksburg,  Texas  78624. 


Pedernales  River 


Salt  Branch 


Stream  SB-1 


Split  Flow  #1 


Approximately   4,000 
U.S.  Highway  290 


feet   upstream   of 


feet 


upstream 


of 


of 


of 


of 


of 


of 


of 


of 


•1,611 


•1,611 


•1,649 
•1,641 
•1,646 

None 
•1,710 
•1,712 

None 

None 
None 

None 
None 

None 
None 

None 
None 


•1,611 

•1,612 

•1,650 
•1,641 
•1.647 

•1.780 

•1,710 

•1.711 

•1,751 

•1,398 
•1,473 

•1.442 
•1,473 

•1,444 
•1,465 

•1,422 
•1,435 


Texas 


Tom  Green  County 
(Unincorporated 
Areas). 


Red  Arroyo 


Approximately    1,300   feet    upstream    of 
earthen  lake  dam. 

At  confluence  with  Red  Arroyo 

Just  downstream   of  O.C.   Fisher  Dam 
spillway. 

At  confluence  with  Red  Arroyo 

Just  upstream  of  Arden  Road  

120  feet  downstream  of  Stock  Tank  Dam 
790  feet  upstream  of  Stock  Tank  Dam  .... 
Maps  are  available  for  inspection  at  the  Public  Health  Building,  Two  City  Hall  Plaza,  San  Angelo.  Texas. 

Send  comments  to  The  Honorable  Michael  D.  Brown,  Judge,  Tom  Green  County,  County  Courthouse,  112  West  Beauregard  Street,  San  An 
gelo,  Texas  76902. 


Stream  RA-1 


Stream  RA-2 

Goodfellow  Draw 


Just  downstream  of  eastt>ound  Route  67 


None 


None 


•1.888 


•1.987 


None 

•1,897 

None 

•1,928 

None 

•1,898 

None 

•1,941 

None 

•1,805 

None 

•1,810 

Washington 


Whatcom  County 
and  Incorporated 
Areas. 


Johnson  Creek 


At  the  confluence  with  Sumas  River 


Approximately    1,500   feet   upstream    of 
South  Pass  Road. 


None 


None 


•38 


•85 
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State 


City/town/county 


Source  of  flooding 


Location 


#  Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

None 
*226 

•8 
•222 

None 

•8 

None 

•26 

None 

•284 

None 

•406 

None 

*??? 

None 

•466 

•226 

•??? 

•386 

•385 

None 

•246 

None 
None 

•280 
•267 

None 
None 

•311 

•127 

None 

•206 

None 

.  *34 

None 

•93 

None 

•56 

None 

•69 

None 

• 

•8 

None 

•10 

Drive,  Suite  C, 

Bellingham, 

Nooksack  River 


Whatcom  County 
Incorporated 
Areas  (Cont'd). 


Nooksack  River  Right 
Overbank  Divided  Flow. 


Middle  Fork  Nooksack 
River. 


North  Fork  Nooksack 
River. 


South  Fork  Nooksack 
River. 


South  Fork  Nooksack 
River  Divided  Flow. 


Samish  River 


SqualKum  Creek 


Sumas  River 


At  Bellingham  Bay  

Approximately  600  feet  downstream   of 

Burlington   Northem    Railroad,   at   the 

confluence  with  South  Fork. 
At  Lummi  Bay  

Approximately  800  feet  upstream  of  River 

Road. 
At    the    confluence    with    North    Fork 

(Nooksack  River. 
Approximately   11,500  feet  upstream  of 

the  confluence  of  Canyon  Creek. 
At    the    confluence    with    South    Fork 

Nooksack  River. 
Approximately  35,600  feet  (7  miles)  up- 
stream from  Mosquito  Lake  Road. 
At    the    confluence    with    North    Fork 

Nooksack  River. 
Approximately   7,400   feet   upstream   of 

Saxon  Road. 
At  Burlington  Northem  Railroad  


At  Acme  Road  

Approximately  2,900  feet  downstream  of 
Wk:kersham  Road  at  the  County 
Boundary. 

At  Burlington  Northem  Railroad  

Approximately  200  feet  upstream  of  Chi- 
cago, Milwaukee,  St.  Paul  and  Pacifk: 
Railroad, 

Approximately  2,000  feet  upstream  of 
Dewey  Road. 

Approximately  1,700  feet  downstream  of 
Jones  Road  at  the  International  Bound- 


Sumas  River  Left 
Overbank  Divided  Flow. 


Terrell  Creek 


Maps  are  availaple 
Washington 

Send  comment^  to 
"Maps  are  availa  )le 
Send  comment^  to 
Maps  are  availa  3le 
Send  comments  to 
Maps  are  availa  }le 
Send  comments  to 
Maps  are  availa  3le 
Send  comments  to 
Maps  are  availa  ile 
Send  comments  to 
Maps  are  availa  3le 
Send  comment^  to 
Maps  are  availa  Die 
Send  comments  to 


ary. 
Approximately    1,000   feet   upstream   of 
- '    Massey  Road. 
Approximately  200  feet  downstream  of 

Telegraph  Road. 
Approximately   6,300   feet   upstream   of 

Kadin  Road. 
Approximately  500  feet  downstream  of 

Alderson  Road. 

At  Helweg  Road 

for  Inspection  at  Whatcom  County  Public  Works  Department,  Division  of  Engineering,  5280  NW  Drive 

The  Honorable  Pete  Kremen,  County  Executive,  311  Grand  Avenue  #108,  Bellingham,  Washington  98225. 

for  Inspection  at  the  Community  Development  Department,  210  Lottie  Street,  Bellingham,  Washington. 

The  Honorable  Mark  Asmundson,  Mayor,  City  of  Bellingham,  210  Central  Avenue,  Bellingham,  Washington  98225. 

for  inspection  at  City  Hall,  11 1  W.  Main  Street,  Everson,  Washington. 

The  Honorable  Gena  Tolle,  Mayor,  P.O.  Box  315,  Everson,  Washington  98247. 

for  inspection  at  the  Planning  Department,  5694  2nd  Avenue,  Ferndale,  Washington, 

The  Honorable  Yvonne  Goldsmith,  Mayor,  City  of  Femdale,  5694  2nd  Avenue,  Ferndale,  Washington  98248. 

for  Inspection  at  the  Planning  Department  2828  Kwina  Road,  Bellingham,  Washington. 

The  Honorable  Tim  Ballew,  Tribal  Chair,  City  of  Lummi  Indian  Nation,  2626  Kwina  Road,  Bellingham,  Washington  98226, 

for  Inspection  at  the  Planning  Department,  323  Front  Street,  Lynden,  Washington. 

The  Honorable  Daryl  Brennkik,  Mayor,  City  of  Lynden,  323  Front  Street,  Lynden,  Washington  98264, 

for  Inspection  at  City  Hall,  1 03  W  Madison  Street,  Nooksack,  Washington  98276, 

The  Honorable  James  S,  Ackemian,  Mayor,  City  of  Nooksack,  P,0.  Box  4265,  Nooksack,  Washington  98276. 

for  Inspection  at  City  Hall,  433  Cherry  Street,  Sumas,  Washington  98295, 

The  Honorable  Don  Peterson,  Mayor,  City  of  Sumas,  P,0,  Box  9  Sumas,  Washington  98295, 


Federal  Register / Vol.  65,  No.  26 /Tuesday,  February  8,  2000 / Proposed  Rules 


6111 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  28,  2000. 

Michael  J.  Armstrong, 

Associate  Director  for  Mitigation. 

[FR  Doc.  00-2805  Filed  2-7-00;  8:45  am] 

BILLING  CODE  6718-04-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  110  and  111 
[USCG-1 999-6096] 
RIN2115-AF89 

Marine  Shipboard  Electricai  Cable 
Standards 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  its  electrical  engineering 
regulations  for  merchant  vessels  by 
adding  alternate  cable  standards  that  are 
equivalent  to  the  existing  standards.  Our 
intent  is  to  revise  requirements  that 
create  an  unwarranted  difference 
between  domestic  rules  and 
international  standards  for  marine  cable. 

DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  May  8,  2000. 
ADDRESSES:  To  make  svue  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-1 999-6096),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202^93-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 


SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms.  dot.gov. 

You  may  inspect  the  material 
proposed  for  incorporation  by  reference 
at  room  1300,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  202-267-0658. 
Copies  of  the  material  are  available  as 
indicated  in  the  "Incorporation  by 
Reference"  section  of  this  preamble. 
FOR  FURTHER  INFORMATtON  CONTACT:  For 
questions  on  this  proposed  rule,  call  M?. 
Dolores  Mercier,  Project  Manager,  Office 
of  Design  and  Engineering  Standards 
(G-MSE),  Coast  Guard,  telephone  202- 
267-0658.  For  questions  on  viewing"or 
submitting  material  to  the  docket,  call 
Dorothy  Walker,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (USCG-1999-6096), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  imbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  a  public 
meeting  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
aimounced  by  a  later  notice  in  the 
Federal  Register. 


Background  and  Piupose 

Since  the  last  revision  of  our  electrical 
engineering  regulations  in  46  CFR 
chapter  I,  subchapter  J,  (62  FR  23894, 
May  1,  1997),  we  have  received  a 
niunber  of  letters  concerning  the 
construction  requirements  in  46  CFR 
111.60-1  and  111.60-3  for  cable  used 
on  merchant  vessels.  Sections  111.60-1 
and  111.60-3  allow  the  use  of  cables 
meeting  certain  industry  standards 
listed  in  those  sections.  The  letters 
suggest  that  there  are  other  cable 
standards  beside  those  listed  in  the  two 
sections  that  would  provide  a  level  of 
performance  and  safety  equivalent  to 
the  listed  standards.  The  Coast  Guard 
reviewed  these  standards  and  found 
them  to  be  equivalent.  Therefore,  the 
purpose  for  this  notice  of  proposed 
rulemaking  is  to  gather  yoiK  comments 
on  whether  you  agree  that  these 
standards  do  provide  an  equivalent 
level  of  performance  and  safety  for  cable 
used  on  merchant  vessels.  The  Coast 
Guard  completed  equivalency 
determinations  on  UL  1309  (1995);  lEC 
92-350, 1988,  amendment  1  (1994);  and 
lEC  92-353  (1995-01).  We  believe  that 
these  standards  offer  an  equivalent  level 
of  performance  and  safety  to  those 
standards  already  listed.  These 
equivalency  determinations  have  been 
placed  in  the  public  docket  for  the 
rulemaking. 

In  the  text  of  the  Transportation  and 
Infi-astructtire  Committee  report 
accompanying  HR  82t),  the  committee 
stated  that  the  Coast  Guard  should 
undertake  a  formal  rulemaking  process 
before  deciding  whether  lEC  92-350, 
lEC  92-353,  and  UL  1309  are  approved 
for  use. 

The  Coast  Guard  encourages  public 
comment  on  all  aspects  of  this 
rulemaking  initiative. 

Discussion  of  Proposed  Rule  « 

The  title  and  edition  of  the  standards 
referred  to  in  this  discussion  are  found 
in  proposed  §  110.10-l(b)  or  in  existing 
46CFR110.10-I(b). 

Proposed  §111. 60-1  (a) 

This  paragraph  would  be  amended  to 
allow  the  use  of  marine  shipboard  cable 
meeting  UL  1309,  lEC  92-350,  or  lEC 
92-353,  as  well  as  cable  meeting  one  of 
the  standards  presently  listed. 

Proposed  §111.60-l(b) 

This  paragraph  would  be  amended  to 
specify  the  flammability  requirements 
for  cable  meeting  lEC  92-350  or  lEC  92- 
353. 
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1.60-Uc] 


This 
also  allow  th( 
listed  in  UL 


paragi  iph  would  be  amended  to 
use  of  type  T/N  cable  as 


1309. 


Proposed  §  1 1 


1.60-3(a) 


This  parai 
allow  the  use 
meeting  UL 
92-353,  as 
the  standards 


graph 


Proposed  §  1 J 


would  be  amended  to 
of  marine  shipboard  cable 
lEC  92-350,  or  lEC 
as  cable  meeting  one  of 
presently  listed. 

1.  60-3(b) 


U09 
wdll 


This 
also  allow  the 
listed  in  UL 


paragr  iph  would  be  amended  to 
use  of  type  T/N  cable  as 


1309. 

This  rulemiking  is  intended  to  further 
reduce  the  regulatory  burden  on  the 
industry,  elin  inate  misinterpretation  of 
the  regulation  s  by  all  affected  parties, 
and  bring  the  regulations  in  line  with 
the  current  technology  in  the  industry 
as  well  as  wit  i  standards  accepted  by 
the  intematio  nal  maritime  commimity. 

Incorporatioi  i  by  Reference 

Material  pr  iposed  for  incorporation 
by  reference  appears  in  46  CFR  110.10- 
1(b).  You  ma)  inspect  this  material  at 
U.S.  Coast  Guard  Headquarters  where 
indicated  under  ADDRESSES.  Copies  of 
the  material  are  available  from  the 
sources  hstedin  §  110.10-l(b). 

Before  publishing  a  final  rule,  we  will 
submit  this  inaterial  to  the  Director  of 
the  Federal  Register  for  approval  of  the 
incorporation!  by  reference. 

Regulatory  Evaluatioii 

This  propo!  ed  rule  js  not  a 
"significant  rtgulatory  action"  imder 
section  3(0  of  Executive  Order  12866 
and  does  not :  -equire  an  assessment  of 
potential  cost  s  and  benefits  imder 
section  6(a)(3  of  that  Order.  The  Office 
of  Managemei  it  and  Budget  has  not 
reviewed  it  ui  ider  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  f  rocedures  of  the 
Department  o  f  Transportation  (DOT)  (44 
FR  11040;  Feliruary  26,  1979).  We 
expect  the  ec(  momic  impact  of  this 
proposed  ruk  to  be  so  minimal  that  a 
full  Regulator^  Evaluation  under 
paragraph  lOd  of  the  regulatory  policies 
and  procedur  }s  of  DOT  is  unnecessary. 

The  propos  3d  rule  would  provide  a 
greater  choice  in  the  type  of  shipboard 
cables  by  alio  mng  the  use  of  cables 
made  to  stanc  ards  other  than  those 
specified  in  tl  le  ciurent  regulations. 
This  should  i:  icrease  the  number  of 
choices  for  ve  ssel  owners  without 
increasing  coiits.  In  addition,  it  might 
benefit  vessel  owners  by  enhancing 
competition  v  athin  the  cable  industry. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

As  discussed  in  the  Regulatory 
Evaluation  section  of  this  preamble, 
there  are  no  costs  associated  with  it  this 
proposed  rule.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it. 
please  submit  a  comment  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  In  your  comment, 
explain  why  you  think  it  qualifies  and 
how  and  to  what  degree  this  rule  woxdd 
economically  affect  it. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism  Summary  Impact  Statement 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13132, 
Federalism.  This  rule  would  amend  the 
regulations  on  vessel  design  and 
construction.  In  peirticular,  it  would 
provide  vessel  owners  with  additional 
options  in  the  choice  of  cable  used  on 
their  vessels. 

It  is  well  settled  that  States  are 
precluded  from  regulating  in  the 
categories  of  vessel  design,  construction, 
and  eqmpment — categories  that  are 
reserved  for  regulation  by  the  Coast 
Guard  under  46  U.S.C.  3306  and 
3703(a).  See  Ray  v.  Atlantic  Richfield 
Co.,  435  U.S.  151  (1978),  which  clearly 
evidences  Congressional  intent  to 
preempt  State  law,  because  the  exercise 
of  State  authority  would  conflict  with 
the  exercise  of  Federal  authority  under 
Federal  statute.  Also  see  International 
Association  of  Independent  Tank  Vessel 
Owners  (Intertanko)  v.  Locke,  148  F.3d 
1053  (9th  Cir.  1998).  Further,  it  is  the 
position  of  the  United  States  that  all  of 
the  categories  covered  in  46  U.S.C.  3306 
and  3703(a).  7101,  and  8101  (e.g.. 
desig^,  construction,  alteration,  repair, 


maintenance,  operation,  equipping, 
personnel  qualification,  and  maiming  of 
vessels)  are  within  the  field  foreclosed 
from  State  regulation.  See  the  Brief  for 
the  United  States  at  26,  United  States  v. 
Locke;  Intertanko  v.  Locke  (Nos.  98- 
1701  and  98-1706)  (cert,  granted  120  S. 
Ct.  133),  available  in  LEXIS,  Genfed 
Library,  Briefs  file.  This  entire  rule  falls 
into  the  field  encompassed  by  46  CFR 
3306  and  3703(a),  where,  by  operation 
of  law.  State  regulation  is  precluded. 
For  this  reason,  consultation  under 
section  6  of  the  Executive  Order  would 
not  be  meaningful  and,  therefore,  is 
unnecessary. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
inciu  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property '" 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
imder  E.O.  13045,  Protection  of 
Children  ft'om  Enviromnental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  emd 
concluded  that,  under  figure  2-1, 
paragraphs  (34)(d)  and  (e),  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  fttjm 
further  environmental  documentation. 
This  rule  concerns  the  equipping  of,  cuid 
carriage  requirements  for,  vessels.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 
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List  of  Subjects 

46  CFR  Part  110 

Incorporation  by  reference,  Reporting 
and  recordkeeping  requirements. 
Vessels. 

46  CFR  Part  111 

Vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  parts  110  and  111  as 
follows: 

PART  110— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1509;  43  U.S.C.  1333; 
46  U.S.C.  3306,  3703;  E.O.  12234,  45  FR 
58801,  3  CFR,  1980  Comp.,  p.  277;  49  CFR 
1.45,  1.46;  §  110.01-2  also  issued  under  44 
U.S.C.  3507. 

2.  hi  §  110.10-l(b),  in  the  entries  for 
"International  Electrotechnical 
Commission"  and  "Underwriters 
Laboratories,  Inc.,"  re\ise  the 
introductory  text  and  add,  in  numerical 
order,  new  standards  lEC  92-350,  lEC 
92-353,  and  UL  1309  to  read  as  follows: 

§  11 0.1 0-1    Incorporation  by  reference. 

***** 

(b)*  *  * 

***** 

,  International  Electrotechnical  Com- 
mission (lEC),  3  Rue  de  Varembe, 
Geneva,  Switzerland.  (Also  avail- 
able from  ANSI.). 

***** 

lEC  92-350.  Electrical   Installations     111.60-1 
in  Ships,  Part  350:   Low  Voltage 
Shipboard  Power  Cables — General 
Construction    and    Test'  Require- 
ments, 1988  amendment  1  (1994). 

*  •  *  •  * 

lEC  92-353,  Electrical  Installations     111.60-1; 
I        in    Ships,    Part    353:    Single    and     111.60-3 
Multicore  Non-radial  Field  Power 
Cables  with  Extruded  Solid  Insu- 
lation for  Rated  Voltages  IkV  and 
3kV, 1995-01. 

*  *  •  •  « 

Underwriters  Laboratories.  Inc.  (UL), 
12  Laboratory  Drive,  Research  Tri- 
angle Park,  NC  27709-3995.. 

*  *  •  •  • 

UL  1309.  Standard  for  Marine  Ship-     111.60-1; 
board  Cables,  1995.  111.60-3 


PART  111— ELECTRIC  SYSTEMS- 
GENERAL  REQUIREMENTS 

3.  The  authority  citation  for  part  111 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703;  49  CFR 
1.46. 

4.  In  §  111.60-1,  revise  paragraphs  (a) 
and  (b)  and  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

§  1 1 1 .60-1    Cable  construction  and  testing. 
(a)  Each  marine  shipboard  cable  must 
meet  all  of  the  construction  and 


identification  requirements  of  either 
EEEE  Std  45.  lEC  92-3,  lEC  92-350,  lEC 
92-353,  UL  1309,  MIL-C-24640A,  or 
MIL-C-24643A  and  the  respective 
flammability  test  contained  in  them  and 
be  of  a  copper  stranded  type. 

Note  to  Paragraph  (a):  MIL-C-915  cable  is 
acceptable  only  for  repairs  and  replacements 
in  kind.  MIL-0915  cable  is  no  longer 
acceptable  for  alterations,  modifications, 
conversions,  or  new  construction.  (See 
§110.01-3  of  this  chapter). 

(b)  Each  cable  constructed  to  lEC  92- 
3  or  lEC  92-353  must  meet  the 
flammability  requirements  of  lEC  332-3, 
Category  A. 

(c)  Electrical  cable  that  has  a 
polyvinyl  chloride  insulation  with  a 
nylon  jacket  (Type  T/N)  must  meet  UL 
1309  or,  must  meet  the  requirements  for 
polyvinyl  chloride  insulated  cable  in 
section  18  of  IEEE  Std  45,  except— 
***** 

5.  In  §  111.60-3,  revise  paragraphs  (a) 
and  (b)  to  read  as  follows: 

§111.60-3    Cable  application. 

(a)  Cable  constructed  in  accordance 
with  IEEE  Std  45  must  meet  the  cable 
application  provisions  of  section  19  of 
IEEE  Std  45.  Cable  constructed  in 
accordance  with  EEC  92-3,  lEC  92-353, 
or  UL  1309  must  meet  the  provisions  of 
section  19  of  IEEE  Std  45,  except  19.6.1, 
19.6.4,  and  19.8.  Cable  constructed  in 
accordance  with  lEC  92-3  and  lEC  92- 
353  must  comply  with  the  ampacity 
values  of  EEC  92-352,  Table  1. 

(b)  Type  T/N  cables  must  meet  section 
19  of  IEEE  Std  45  for  Type  T  insulaUon 
or  the  provisions  listed  in  UL  1309. 
***** 

Dated:  February  2,  2000. 
Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
[FR  Doc.  00-2821  Filed  2-7-00;  8:45  am] 
BILUNG  CODE  4910-15-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[WT  Docket  No.  97-82;  FCC  99-384] 

Communication  Between  Applicants  In 
Commission  Spectrum  Auctions 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  regulation  of  the  Federal 
Communications  Commission  (FCC) 
regarding  communications  between 
applicants  in  FCC  spectrum  auctions. 


The  Commission  proposes  to  require 
any  auction  applicant  that  makes  or 
receives  a  prohibited  commimication  of 
bids  or  bidding  strategies  to  report 
promptly  such  a  communication  to  the 
Commission.  The  information  reported 
to  the  FCC  would  facilitate  the 
Commission's  monitoring  and 
investigation  of  unlawrful  activity  during 
Commission  spectrum  auctions. 
DATES:  Comments  Eire  due  on  or  before 
April  10,  2000.  Reply  comments  are  due 
on  or  before  June  7,  2000.  Written 
comments  by  the  public  on  the 
proposed  information  collections  are 
due  April  10,  2000.  The  Office  of 
Management  and  Budget  (0MB)  must 
submit  written  comments  on  the 
proposed  information  collection{s)  on  or 
before  April  10,  2000. 
ADDRESSES:  An  original  and  four  copies 
of  each  filing  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  TW-A306, 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Washington,  DC 
20554.  If  you  want  each  Commissioner 
to  receive  a  copy  of  your  comments,  you 
must  file  an  original  plus  eleven  copies. 
Alternatively,  comments  and  reply 
comments  may  be  filed  with  the  FCC 
using  the  Commission's  Electronic 
Comment  Filing  System  ("ECFS"),  via 
the  Internet  to  <http://www.fcc.gov/e- 
file/ecfs.html>.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121  (May  1,  1998). 

In  addition  to  filing  comments  with 
the  Secretary,  a  copy  of  any  comments 
on  the  information  collections 
contciined  herein  should  be  submitted  to 
Judy  Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  Washington,  DC  20554,  or 
via  the  Internet  to  jbolev@fcc.gov,  and  to 
Virginia  Huth,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street.  N.W., 
Washington,  DC  20503  or  via  the 
Internet  to  vhuth@omb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Arsenault,  Commercial 
Wireless  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  418- 
0920,  or  via  the  Internet  at 
rarsenau@fcc.gov.  For  additional 
information  concerning  the  information 
collection(s)  contained  in  this 
document,  contact  Judy  Boley  at  202- 
418-0214,  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  1.  In  the 
subject  Notice  of  Proposed  Rulemaking 
(NPRM),  the  FCC  proposes  to  amend  its 
regulation,  47  CFR  1.2105(c)(1), 
regarding  communications  between 
applicants  in  FCC  spectrum  auctions. 
The  Commission  proposes  to  amend 
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§  1.2105(c)(1)  o  require  any  auction 
applicant  that  makes  or  receives  a 
communicatio  n  of  bids  or  bidding 
strategies  proh  ibited  by  §  1.2105(c)(1)  to 
report  promptly  such  a  communication 
to  the  Commission.  The  Commission 
also  proposes  to  amend  §  1.2105(c)(1)  to 
reflect  a  recenj  clarification  that  the  rule 
prohibits  an  auction  applicant  from 
discussing  another  applicant's  bids  or 
bidding  strategies  even  if  the  first 
applicant  doe!  not  discuss  its  own  bids 
or  bidding  str4tegies.  See  Western  PCS 
BTA  1  Corpoittion,  Memorandiun 
Opinion  and  0rder  at  paragraphs  7 
through  9,  FCC  99-385  (released 
December  13.  1999).  Lastly,  the 
Commission  s^ki  comment  regarding 
whether  other  changes  to  §  1.2105(c)(1) 
may  be  warranted  at  this  time. 

2.  The  proposed  rules  are  not  major 
rules  for  the  p  tirposes  of  Executive 
Order  12866.  ,\s  required  by  the 
Regulatory  Fl(  xibility  Act.  the  FCC 
certifies  that  t  le  proposed  rules  will  not 
have  a  signific  ant  impact  on  small 
business  entit  es.  The  NPRM  contains 
proposed  info  -mation  collection(s) 
subject  to  the  'aperwork  Reduction  Act 
of  1995  (PRA)  Public  Law  104-13.  It 
has  been  subn  litted  to  the  Office  of 
Management  <  nd  Budget  (OMB)  for 
review  under  Jie  PRA.  The 
Commission,  is  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  OMB,  he  general  public,  and 
other  Federal  pgencies  to  comment  on 
the  informaticn  collection(s)  contained 
in  the  NPRM,  as  required  by  the  PRA. 
Public  and  ag  sncy  comments  are  due 
April  10,  20oi.  OMB  notification  of 
action  is  due  April  10,  2000.  Comments 
should  addrei  s:  (a)  whether  the 
proposed  coll  action  of  information  is 
necessary  for  :he  proper  performance  of 
the  functions  lof  the  Commission, 
including  whether  the  information  shall 
have  practica  utility;  (b)  the  accujacy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhaj  ice  the  quality,  utility,  and 
clarity  of  the  nformation  collected;  and 
(d)  ways  to  m  inimize  the  burden  of  the 
collection  of  nformation  on  the 
respondents,  ncluding  the  use  of 
automated  co  lection  techniques  or 
other  forms  o  information  technology. 

3.  Parties  w  ho  chose  to  file  comments 
or  reply  comi  lents  on  the  NPRM  using 
the  Commiss  on's  ECFS  system,  should 
include  their  full  name,  postal  service 
mailing  addniss,  and  the  applicable 
docket  or  rul(  imaking  number  on  the 
transmittal  screen.  Parties  may  also 
submit  an  ele  ctronic  comment  by 
Internet  e-ma  il.  To  obtain  filing 
instructions  1  or  e-mail  conunents, 
commenters  :  ihould  send  an  e-mail  to 
ecfs@fcc.gov,  and  should  include  the 
following  wa  rds  in  the  body  of  the 


message,  "get  form  <your  e-mail 
adciress>."  A  sample  form  and 
directions  will  be  sent  in  reply.  Parties 
who  choose  to  file  by  paper  should  also 
submit  their  comments  on  diskette.  A 
3.5-inch  diskette  formatted  in  an  IBM 
compatible  format  using  Microsoft  Word 
for  Windows  or  compatible  software 
Diskettes  should  be  submitted  to: 
Richard  Arsenault,  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street,  SW.,  Room  4-A234,  Washington, 
DC  20554.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  docket 
number  in  this  case — WT  Docket  No. 
97-82),  type  of  pleading  (comments  or 
reply  comments),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036. 

OMB  Control  Number:  3060-XXXX. 
Title:  Amendment  of  Part  1  of  the 
Commission's  Rules — Competitive 
Bidding  Procedures 
Form  No.:  None. 
Type  of  Review:  New  collection. 
Respondents:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  and/or  state, 
local  or  tribal  governments. 
Number  of  Respondents:  25. 
Estimated  Time  Per  Response:  8 
hours. 

Total  Annual  Burden:  200  hours 
Total  Annual  Costs:  $40,000. 
Needs  and  Uses:  Section  1.2105(c)(1) 
of  the  Commission's  rules  provides  that 
"all  (auction]  applicants  are  prohibited 
from  cooperating,  collaborating, 
discussing  or  disclosing  in  any  manner 
the  substance  of  their  bids  or  bidding 
strategies.  .  .  ."  47  CFR  1.2105(c)(1). 
The  Commission's  experience  enforcing 
§  1.2105(c)(1)  over  the  past  five  years, 
however,  indicates  that,  on  occasion, 
some  auction  applicants  engage  in 
communications  prohibited  by  the  rule. 
In  the  NPRM,  we  seek  comment  on 
amending  §  1.2105(c)  to  require  anyone 
who  makes  or  receives  a  commimication 
of  bids  or  bidding  strategies  prohibited 
under  §  1.2105(c)(1)  to  report  promptly 
such  a  communication  to  the 
Commission.  This  amendment  is 
intended  to  deter  parties  from  engaging 


in  prohibited  conduct  and  thereby 
enhance  the  competitiveness  and 
fairness  of  our  spectrum  auctions.  The 
information  reported  to  the  FCC  would 
facilitate  the  Commission's  monitoring 
and  investigation  of  unlawful  activity 
diiring  Conunission  spectnun  auctions. 

Federal  Communications  Commission. 

M agalie  Roman  Salas, 

Secretary. 

[PR  Doc.  00-2766  Filed  2-7-00;  8:45  am] 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AF92 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  the  Spectacled 
Elder 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
designate  critical  habitat  for  the 
spectacled  eider  (Somateria  fischeri),  a 
threatened  species  listed  pxu-suant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Proposed  designation  of 
critical  habitat  for  the  spectacled  eider 
includes  areas  on  Alaska's  North  Slope 
and  adjacent  marine  waters;  the  Yukon- 
Kuskokwim  Delta  (Y-K  Delta)  and 
adjacent  marine  waters;  and  Norton 
Sound,  Ledyard  Bay,  and  the  Bering  Sea 
between  St.  Lawrence  and  St.  Matthew 
Islands.  These  areas  total  193,054  square 
kilometers  (km^)  (74,539  square  miles 
(mi^))  or  19,305,400  hectares  (ha) 
(47,704,500  acres). 

If  this  proposal  is  made  final.  Federal 
agencies  proposing  actions  that  may 
affecrt  the  areas  designated  as  critical 
habitat  must  consult  with  us  on  the 
effects  of  the  proposed  actions,  piusuant 
to  section  7(a)(2)  of  the  Act.  Section  4 
of  the  Act  requires  us  to  consider 
economic  and  other  impacrts  of 
specifying  any  particular  area  as  critical 
habitat.  We  solicit  data  and  comments 
from  the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacrts  of  the 
designation.  We  may  revise  this 
proposal  to  incorporate  or  address  new 
information  received  during  the 
comment  period. 

DATES:  We  will  accept  comments  from 
all  interested  parties  imtil  May  8,  2000. 
Public  hearing  requests  must  be 
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received  in  writing  at  the  address  below 
by  March  24,  2000.  We  will  publish  the 
dates  and  locations  of  any  public 
hearings  in  the  Federal  Register  and 
appropriate  local  newspapers  at  least  15 
days  prior  to  the  first  hearing. 
ADDRESSES:  Send  your  comments  and 
other  materials  on  this  proposal  to  Ann 
G.  Rappoport,  Field  Supervisor, 
Anchorage  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  605  West  4th  Avenue, 
Room  G-61.  Anchorage,  AK  99501.  The 
complete  file  for  this  rule  is  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

G.  Rappoport,  Field  Supervisor,  at  the 

above  address  (telephone  907/271-2787 

or  toll-free  800/272-4174;  facsimile  907/ 

271-2786). 

SUPPLEMENTARY  INFORMATION: 

Background 

Description 

The  spectacled  eider  is  a  large  sea 
duck,  52-56  centimeters  long  (20-22 
inches).  Sea  ducks,  waterfowl  that 
spend  at  least  part  of  their  lives  at  sea, 
are  a  subgroup  of  the  subfamily 
Anatinae,  family  Anatidae.  The 
spectacled  eider  is  one  of  three  species 
in  the  genus  Somateria  found  in  the 
United  States.  The  species  was  first 
described  by  Brandt  in  1847  as  Fuligula 
fischeri,  then  later  placed  in  the  genera 
Lampronetta  and  Arctonetta,  and  finally 
under  Somateria  (American 
Ornithologist's  Union  1983).  Within 
each  subfamily,  taxonomists  group  the 
waterfowl  species  into  tribes,  but  while 
Delacour  and  Mayr  (1945)  originally 
placed  the  eiders  (Tribe  Somaterini)  in 
a  separate  tribe  from  other  sea  ducks 
(Tribe  Mergini),  Johnsgard  (1960)  and 
others  have  grouped  them  together 
under  Tribe  Mergini. 

In  the  winter  and  spring,  adult  males 
are  in  breeding  plumage  with  a  black 
chest,  white  back,  and  pale  green  head 
with  a  long  sloping-forehead  and  black- 
rimmed  white  spectacle-like  patches 
around  the  eyes.  Dxu-ing  the  late  summer 
and  fall,  males  are  motUed  brown. 
Females  and  juveniles  are  mottled 
brown  year-round  with  pale  brown  eye 
patches.  Spectacled  eiders  are  diving 
ducks  that  spend  most  of  the  year  in 
marine  waters  where  they  primarily 
feed  on  bottom-dwelling  molluscs  and 
crustaceans. 

Geographic  Range 

In  the  United  States,  spectacled  eiders 
historically  nested  discontinuously  fi-om 
the  Nushagak  Peninsula  of  southwestern 
Alaska  north  to  Barrow  and  east  nearly 
to  the  Canadian  border.  Today  two 


breeding  populations  remain  in  Alaska. 
The  remainder  of  the  species  breeds  in 
Arctic  Russia.  This  entiie  species, 
including  the  Arctic  Russian 
population,  is  listed  under  the  Act  as 
threatened  wherever  it  occiirs. 

On  the  Y-K  Delta,  spectacled  eiders 
breed  mostly  within  15  kilometers  (km) 
(9.3  miles  (mi))  of  the  coast  from  Kigigak 
Island  north  to  Kokechik  Hay  (Service 
1996),  wdth  smaller  niunbers  nesting 
south  of  Kigigak  Island  to  Kwigillingok 
and  north  of  Kokechik  Bay  to  the  mouth 
of  Uwik  Slough.  The  coastal  fiinge  of 
the  Y-K  Delta  is  the  only  subarctic 
breeding  habitat  where  spectacled 
eiders  occur  at  high  density  (3.0-6.8 
birds/km^  (Service  1996).  Nesting  on  the 
Y-K  Delta  is  restricted  to  areas 
dominated  by  low  wet-sedge  and  grass 
marshes  with  numerous  small  shallow 
water  bodies.  Nests  are  rarely  more  than 
190  meters  (m)  (680  feet  (ft))  from  water 
and  are  usually  within  a  few  meters  of 
a  pond  or  lake. 

On  Alaska's  North  Slope,  nearly  all 
spectacled  eiders  breed  north  of  70° 
latitude  between  Icy  Cape  and  the 
Shaviovilc  River.  Within  this  region, 
most  spectacled  eiders  occur  between 
Cape  Simpson  and  the  Sagavanirktok 
River  (Service  1996).  Spectacled  eiders 
on  the  North  Slope  occur  at  low 
densities  (0.03-0.79  birds/km^.  Lamed 
and  Balogh  1997)  within  about  80  km 
(50  mi)  of  the  coast  During  pre-nesting 
and  early  nesting,  they  occur  most 
commonly  on  large  shallow  productive 
thaw  lakes  generally  vkrith  convoluted 
shorelines  or  small  islands  (Lamed  and 
Balogh  1997).  Such  shallow  water 
bodies  with  emergent  vegetation  and 
low  islands  or  ridges  appear  to  be 
important  as  eider  nesting  and  brood- 
rearing  habitat  on  the  arctic  coastal 
plain  (Derksen  et  al.  1981,  Wamock  and 
Troy  1992,  Andersen  et  a].  1998). 

Within  the  United  States,  spectacled 
eiders  molt  in  Norton  Sound  and 
Ledyard  Bay.  There,  they  congregate  in 
large,  dense  flocks  that  are  particularly 
susceptible  to  distiu'bance  and 
contamination.  For  several  weeks 
diu-ing  the  molting  period  (late  July 
through  October),  each  bird  is  flightless. 
However,  there  is  no  time  in  which  all 
birds  are  simidtaneously  flightless 
(Petersen  et  al.  1999). 

Norton  Sound  is  located  along  the 
westem  coast  of  Alaska  between  the  Y- 
K  Delta  and  the  Seward  Peninsula.  It  is 
the  principal  molting  and  staging  area 
for  females  nesting  on  the  Y-K  Delta 
(Petersen  et  al.  1999),  probably  the  most 
imperiled  of  the  three  breeding 
populations.  Some  Y-K  Delta  male 
spectacled  eiders,  presxunably  subaduit 
males,  also  molt  in  Norton  Soimd 
(Petersen  et  al.  1999).  As  many  as  4,030 


spectacled  eiders  have  been  observed  in 
Norton  Sound  at  one  time  (Lamed  et  al. 
1995a).  Spectacled  eiders  molted  in  the 
same  portion  of  eastern  Norton  Sound 
each  year  from  1993  to  1997.  Charles 
Lean  (Alaska  Department  of  Fish  and 
Game  (ADFG),  Nome,  pers.  comm.  1999) 
reported  seeing  large  flocks  in  this  same 
area  in  August  and  September  from 
1982  to  1990,  suggesting  that  this  area 
has  a  history  of  consistent  use  by 
molting  spectacled  eiders.  Spectacled 
eiders  arrive  in  eastem  Norton  Sound  at 
the  end  of  July  and  depart  in  mid- 
October  (Petersen  et  al.  1999).  Although 
overall  benthic  biomass  (quantity  of 
organisms  living  on  the  sea  floor)  in  this 
area  is  thought  to  be  lower  than  in  other 
parts  of  Norton  Sound,  the  abundance  of 
large  gastropods  (e.g.,  snails,  which  are 
presumably  a  spectacled  eider  food 
item)  is  higher  in  this  area  than 
elsewhere  (Springer  and  Pirtle  1997). 
Ledyard  Bay  is  one  of  the  primary 
molting  grounds  for  female  spectacled 
eiders  breeding  on  the  North  Slope,  and 
most  female  birds  molting  here  are  from 
the  North  Slope  (Petersen  et  al.  1999). 
Satellite  telemetry  data  suggest  that 
male  spectacled  eiders  from  the  North 
Slope  appear  to  molt  and  stage  in  equal 
niunbers  in  Ledyard  Bay  and  the  two 
primary  molting  areas  in  Russia, 
Mechigmenskiy  Bay  and  the  Indigirka-  - 
Kolyma  Delta  (Petersen  et  al.  1999). 
Aerial  surveys  in  September  1995  found 
33,192  s{)ectacled  eiders  using  Ledyard 
Bay.  Most  were  concentrated  in  a  37-km 
(23-mi)  diameter  circle  with  their 
distribution  centered  67  km  (42  mi) 
southwest  of  Point  Lay  and  41  km  (25 
mi)  offshore  (Lamed  et  al.  1995b). 
During  winter,  spectacled  eiders 
congregate  in  exceedingly  large  and 
dense  flocks  in  openings  in  the  pack  ice 
in  the  central  Bering  Sea  between  St. 
Lawrence  and  St.  Matthew  Islands 
(Lamed  et  al.  1995c).  Spectacled  eiders 
from  all  three  known  breeding 
populations  use  this  wintering  area 
(Service  1999);  no  other  wintering  areas 
are  ciurently  known.  Lamed  and 
Tiplady  (1999)  estimated  the  entire 
wintering  population,  and  perhaps  the 
worldvdde  population,  of  spectacled 
eiders  at  374,792  birds  (95  percent 
Confidence  Interval  =  371,278-378,305). 
Because  nearly  all  individuals  of  this 
species  may  spend  each  winter 
occupying  an  area  of  ocean  less  than  50 
km  (31  mi)  in  diameter,  they  may  be 
particularly  vulnerable  to  chance  events 
diu-ing  this  time. 

Population  Status 

Between  the  1970s  and  1990s, 
spectacled  eiders  on  the  Y-K  Delta 
declined  by  96  percent,  from  48,000 
pairs  to  fewer  than  2,500  pairs  in  1992 


6116 


Federal  Register / Vol.  65,  No.  26 /Tuesday,  February  8,  2000 / Proposed  Rules 


(Stehn  et  al.  1  993).  Based  upon  surveys 
conducted  during  the  past  few  years,  the 
Y-K  Deha  braeding  population  is 
estimated  to  Ite  about  4,000  pairs. 

The  breedii  tg  population  on  the  North 
Slope  is  cum  ntly  the  largest  breeding 
population  o  J  spectacled  eiders  in  North 
America.  Thei  most  recent  population 
estimate,  unc  jirected  for  aerial 
detection  biaj ,  is  9,488  {±  1,814  birds) 
(Larned  et  al.  1999).  However,  because 
this  breeding  area  is  so  much  larger  than 
that  on  the  Y-K  Delta,  the  density  of 
spectacled  ei(  lers  on  the  North  Slope  is 
markedly  low  er  than  on  the  Y-K  Delta; 
0.03-0.79  vs.  3.0-6.8  birds/km-, 
respectively  (Lamed  and  Balogh  1997, 
Service  1996].  North  Slope  eiders  have 
no  clear  popi  lation  trend  (Lamed  et  al. 
1999). 

We  do  not  1  aiow  the  size  of  the 
nonbreeding  >egment  of  any  population. 
Presumably,  nonbreeding  birds  remain 
at  sea  year  ro  md  until  they  attempt  to 
breed  at  age  t  *vo  or  three.  We  do  not 
know  which  ireas  at  sea  are  important 
to  nonbreedii  ig  spectacled  eiders. 

Previous  Fed  :ral  Action 

On  December  10,  1990,  we  received  a 
petition  from  James  G.  King,  dated 
December  1,  1990,  to  list  the  spectacled 
eider  as  an  ei  dangered  species  and  to 
designate  cril  ical  habitat  on  the  Yukon 
Delta  National  Wildlife  Refuge 
(YDNWR)  and  the  National  Petroleum 
Reserve- Alas  L.a  (NPR-A).  We  convened 
a  workshop  an  Febmary  6  and  7, 1991, 
to  review  exit  ting  information  and 
develop  priofities  and  recommendations 
for  future  studies  of  both  spectacled  and 
Steller's  eiders.  We  published  a  90-day 
finding  on  Atril  25,  1991,  that  the 
petition  had  presented  substantial 
dicating  that  the 
on  may  be  warranted  (56 


information 
requested  ac 
FR  19073). 
On  Febru 
finding  was 
listing  was 
we  pubhshei 


12,  1992,  a  12-month 
gned,  determining  that 

ted.  On  May  8,  1992, 
a  proposed  rule  to  list  the 
spectacled  eiBer  as  a  threatened  species 
throughout  ifc  range  (57  FR  19852). 
Section  4(a)(J)  of  the  Act  requires  that, 
to  the  maxim  um  extent  prudent  and 
determinable ,  the  Secretary  designate 
critical  habit  it  at  the  time  a  species  is 
determined  1 3  be  endangered  or 
threatened.  V/e  proposed  that  it  was  not 
prudent  to  d(  isignate  critical  habitat  for 
the  spectacle  d  eider  because  there  was 
no  demonstr  >ble  benefit  that  could  be 
shown  at  that  time  (50  CFR  424.12).  We 
solicited  con  iments  from  all  interested 
parties  durin  g  an  extended  comment 
period  (160  (  ays).  This  extended 
comment  pei  iod  was  intended  to 
accommodatB  foreign  scientists,  whose 
comments  m  ay  not  have  been  received 


during  the  normal  90-day  period,  and 
Alaskan  Natives,  who  spend  substantial 
portions  of  each  year  away  from  their 
homes  engaged  in  subsistence  activities. 
We  particularly  sought  comments 
concerning  threats  to  spectacled  eiders, 
their  distribution  and  range,  whether 
critical  habitat  should  be  designated, 
and  activities  that  might  impact 
spectacled  eiders.  Notice  of  the 
proposed  rule  was  sent  to  appropriate 
State  agencies,  Alaska  Native  regional 
corporations,  borough  and  local 
governments.  Federal  agencies,  foreign 
countries,  scientific  organizations,  and 
other  interested  parties  with  a  request 
for  information  that  might  contribute  to 
the  development  of  a  final  rule. 

After  a  review  of  all  comments 
received  in  response  to  the  proposed 
rale,  we  published  the  final  rale  to  list 
the  spectacled  eider  as  threatened 
without  critical  habitat  on  May  10,  1993 
(58  FR  27474).  Only  5  of  the  24 
comments  received  specifically 
addressed  critical  habitat  designation. 
Of  these,  one  supported  and  four 
opposed  the  "not  prudent" 
determination.  Those  that  opposed  the 
"not  prudent"  finding  reconunended 
that  critical  habitat  be  designated,  at 
least  for  nesting  areas.  They  also  felt 
that  we  should  have  considered  and 
provided  information  on  possible 
marine  critical  habitat.  In  our  final  rule 
to  list  the  spectacled  eider  as 
threatened,  we  maintained  that 
designation  of  critical  habitat  was  not 
prudent  because  no  demonstrable 
overall  benefit  could  be  shown  at  that 
time  (50  CFR  424.12). 

We  initiated  recovery  planning  for  the 
spectacled  eider  in  1993.  The 
Spectacled  Eider  Recovery  Team  was 
formed,  consisting  of  seven  members 
and  four  consultants  with  a  variety  of 
expertise  in  spectacled  eider  biology, 
conservation  biology,  population 
biology,  marine  ecology,  Native  Alaskan 
cultiue,  and  wildlife  management.  The 
Recovery  Team  and  its  consultants 
developed  the  Spectacled  Eider 
Recovery  Plan,  which  we  approved  on 
August  12,  1996.  The  Recovery  Plan 
established  the  recovery  criteria  that 
must  be  met  prior  to  the  delisting  of 
spectacled  eiders.  The  plan  also 
identified  the  actions  that  are  needed  to 
assist  in  the  recovery  of  spectacled 
eiders.  Additionally,  since  this  species 
was  listed  as  threatened,  new 
information  has  become  available 
concerning  the  spectacled  eiders' 
wintering  habitat,  and  we  also  now  have 
a  better  delineation  of  its  breeding 
habitat. 

On  March  10, 1999,  the  Southwest 
Center  for  Biological  Diversity  and  the 
Christians  Caring  for  Creation  filed  a 


lawsuit  in  Federal  District  Coiut  in  the 
Northem  District  of  Califomia  against 
the  Secretary  of  the  Department  of  the 
Interior  for  failure  to  designate  critical 
habitat  for  five  species  in  Califomia  and 
two  in  Alaska.  These  species  include 
the  Alameda  whipsnake  [Masticophis 
lateralis  euryxantbus),  the  zayante 
band-winged  grasshopper 
[Trimerotropis  infantilis),  the  Morro 
shoulderband  snail  {Helmintholglypta 
walkeriana),  the  arroyo  southwestern 
toad  [Bufo  micTOScaphus  califomicus), 
the  San  Bernardino  kangaroo  rat 
[Dipodomys  merriami  parvus),  the 
spectacled  eider,  and  the  Steller's  eider 
{Polysticta  stelleri).  Subsequently,  the 
Federal  Government  entered  into  a 
settlement  agreement  with  the  plaintiffs 
whereby  we  agreed  to  readdress  the 
prudency  of  designating  critical  habitat 
for  spectacled  eiders.  If,  upon 
consideration  of  existing  data  and 
public  comments  we  determine  that 
designating  critical  habitat  is  prudent, 
we  agreed  to  submit  a  proposed  rule  to 
the  Federal  Register  for  publication  by 
February  1,  2000,  and  a  final  rule  by 
December  1,  2000.  If  we  determine  that 
designation  of  critical  habitat  is  not 
prudent,  we  have  agreed  to  submit  a 
notice  of  this  finding  to  the  Federal 
Register  for  publication  by  August  1, 
2000. 

In  the  last  few  years,  a  series  of  court 
decisions  have  overturned  Service 
determinations  regarding  a  variety  of 
species  that  designation  of  critical 
habitat  would  not  be  pradent  (e.g.. 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  Interior,  113  F. 
3d  1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions  and  the  availability  of  new 
information  concerning  the  species' 
recovery  and  habitat  needs,  we 
recognized  the  value  in  reexamining  the 
question  of  whether  critical  habitat  for 
the  spectacled  eider  would  be  prudent. 

Due  to  the  vast  and  remote  nature  of 
this  species'  distribution,  we  are  making 
our  initial  critical  habitat  delineations 
with  the  best  available  scientific  and 
commercial  information  available,  but 
we  also  recognize  that  we  do  not  have 
complete  information  on  the 
distribution  of  this  species  at  all  times 
of  the  year.  Thus,  if  additional 
information  becomes  available  on  the 
biology  and  distribution  of  the  species, 
we  may  reevaluate  our  critical  habitat 
designation,  including  proposing 
additional  critical  habitat  or  proposing 
deletion  or  boundary  refinement  of 
existing  critical  habitat. 
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Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as  (i)  the  specific  areas  within 
the  geographic  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  consideration  or 
protection,  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  is  defined  in 
section  3(3)  of  the  Act  as  all  methods 
and  procedures  that  are  necessary  to 
bring  an  endangered  or  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary. 

Section  4(b)(2)  of  the  Act  requires  that 
we  base  critical  habitat  proposals  upon 
the  best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  any  area  fi'om  critical 
habitat  designation  if  the  benefits  of 
such  exclusion  outweigh  the  benefits  of 
including  such  area  as  part  of  the 
critical  habitat,  provided  the  exclusion 
will  not  result  in  the  extinction  of  the 
species  (section  4(b)(2)  of  the  Act). 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  with  regard 
to  actions  carried  out,  funded,  or 
authorized  by  Federal  agencies.  Section 
7  requires  conferences  on  Federal 
actions  that  are  likely  to  result  in  the 
adverse  modification  or  destruction  of 
proposed  critical  habitat.  Once 
finalized.  Federal  agencies  must  ensure 
that  any  action  they  carry  out,  fund,  or 
authorize  will  not  result  in  destruction 
or  adverse  modification  of  the  critical 
habitat.  Aside  from  the  added  protection 
that  may  be  provided  imder  section  7, 
the  Act  does  not  provide  other  forms  of 
legal  protection  to  lands  designated  as 
critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities'on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  action,  critical  habitat 
designation  has  no  regulatory 
implications  for  actions  conducted  on 
non-Federal  lands  that  lack  a  Federal 
nexus. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  consult  with  us  to 
ensiu«  that  any  action  authorized, 
funded,  or  carried  out  is  not  likely  to 
jeopardize  the  continued  existence  of  a 
threatened  or  endangered  species,  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat. 


"Jeopardize  the  continued  existence"  (of 
a  species)  is  defined  as  an  appreciable 
reduction  in  the  likelihood  of  survival 
and  recovery  of  a  listed  species. 
"Destruction  or  adverse  modification" 
(of  critical  habitat)  is  defined  as  a  direct 
or  indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  the  survival  and  recovery  of  the 
listed  species  for  which  critical  habitat 
was  designated.  Thus,  the  definitions  of 
"jeopardy"  to  the  species  and  "adverse 
modification"  of  critical  habitat  are 
nearly  identical  (50  CFR  402.02). 
Therefore,  a  critical  habitat  designation 
for  habitat  currently  occupied  by  this 
species  would  not  be  likely  to  change 
the  section  7  consultation  outcome 
because  an  action  that  destroys  or 
adversely  modifies  such  critical  habitat 
would  also  be  likely  to  result  in 
jeopardy  to  the  species. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  create  a 
management  plan,  establish  numerical 
population  goals,  prescribe  specific 
management  actions  (inside  or  outside 
of  critical  habitat),  set  aside  areas  as 
preserves,  or  directly  affect  areas  not 
designated  as  critical  habitat.  Specific 
management  recommendations  for 
critical  habitat  are  most  appropriately 
addressed  in  section  7  consultations  for 
specific  projects,  or  through  recovery 
planning. 

Designation  of  critical  habitat  can 
help  focus  conservation  activities  for  a 
listed  species  by  identifying  areas,  both 
occupied  and  unoccupied,  that  contain 
or  could  contain  the  habitat  features 
(primary  constituent  elements  described 
below)  that  are  essential  for  the 
conservation  of  that  species. 
Designation  of  critical  habitat  al«ts  the 
public  as  well  as  land-managing 
agencies  to  the  importance  of  these 
areas. 

Prudency  Finding 

In  the  absence  of  a  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  critical  habitat  designation 
would  provide  any  benefits,  then  a 
prudent  finding  is  warranted.  In  the 
case  of  this  species,  designation  of 
critical  habitat  may  provide  some 
benefits.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  this  species  would  not  be 
likely  to  change  the  section  7 
consultation  outcome  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  is  designated.  Examples 
could  include  imoccupied  habitat  or 


occupied  habitat  that  may  become 
imoccupied  in  the  future,  ftaising  the 
profile  of  the  lands  and  waters  within 
our  proposed  critical  habitat  boimdary 
may  also  be  beneficial  to  the  species 
because  it  may  increase  the  degree  to 
which  Federal  agencies  fulfill  tfieir 
responsibilities  imder  section  7(a)(1)  of 
the  Act  (to  use  their  authorities  to  carry 
out  programs  for  the  conservation  of 
listed  species).  Designating  critical 
habitat  may  also  provide  some 
educational  or  informational  benefits. 
We  do  not  have  specific  evidence  of 
taking,  vandalism,  collection,  or  trade  in 
this  species  that  might  be  exacerbated 
by  the  publication  of  critical  habitat 
maps  and  further  dissemination  of 
locational  information.  Consequently, 
consistent  with  applicable  regulations 
(50  fcFR  424.12(a)(l)(i))  and  recent  case 
law,  we  do  not  expect  that  the 
identification  of  critical  habitat  will 
increase  the  degree  of  threat  to  this 
species  of  taking  or  other  human 
activity.  Therefore,  we  propose  that 
critical  habitat  is  prudent  for  the 
spectacled  eider. 

After  reviewing  the  best  scientific  and 
commercial  data  available,  we  propose 
to  withdraw  the  previous  finding  that 
designation  of  critical  habitat  for  the 
spectacled  eider  is  not  prudent,  and  we 
propose  to  designate  critical  habitat  on 
the  Y-K  Delta  and  adjacent  marine 
waters,  on  the  North  Slope  of  Alaska 
and  adjacent  marine  waters,  in  eastern 
Norton  Sound  and  Ledyard  Bay,  and  in 
the  Bering  Sea  between  St.  Lawrence 
and  St.  Matthew  Islands. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  when  we  determined  which 
areas  to  propose  as  critical  habitat,  we 
considered  those  physical  and 
biological  features  that  are  essential  to 
the  conservation  of  the  species  (primary 
constituent  elements)  and  that  may 
require  special  management 
considerations  or  protection.  These 
include,  but  are  not  limited  to,  the 
following:  space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter,  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal:  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 
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Selection  of  A  reas  for  the  Critical 
Habitat  Desigi  lation 

Areas  meeti  ng  the  definition  of 
critical  habita  for  spectacled  eiders  are 
those  areas  th;  it  contain  or  could  contain 
the  primary  c(  instituent  elements  and 
that  may  requ  re  special  management 
consideration  i  or  protection. 

Section  3(5]  (C)  of  the  Act  generally 
requires  that  i  ot  all  areas  that  can  be 
occupied  by  a  species  be  designated  as 
critical  habita ;.  Therefore,  not  all  areas 
containing  th«  <  primary  constituent 
elements  are  i  lecessarily  essential  to  the 
conservation  of  the  species.  However, 
unless  we  havje  information  to  support 
designating  oi  dy  a  subset  of  that  habitat, 
we  may  desig  late  all  or  most  of  the 
areas  occupiei  1  by  the  species. 
Geographic  aiteas  that  contain  one  or 
more  of  the  ptimary  constituent 
elements,  butjthat  are  not  included 
within  critical  habitat  boxmdaries,  may 
still  be  imporjant  to  a  species' 
conservation  and  may  be  considered 
under  other  p  irts  of  the  Act  or  other 
conservation  aws  and  regulations,  such 
as  the  Migrate  ry  Bird  Treaty  Act,  Clean 
Water  Act,  an  i  Fish  and  Wildlife 
Coordination  (\ct. 

As  required  by  the  Act  and 
regulations  (s  sction  4(b)(2)  and  50  CFR 
424.12),  we  uiied  the  best  scientific 
information  a  /ailable  to  determine  areas 
that  are  essen  ial  for  the  survival  and 
recovery  of  th  b  species.  This 


Table  1 

c 
[Hectare  figiires 


—  ^ECTARES  OF  LAND  AND  MARINE  WATERS  PROPOSED  AS  CRITICAL  HABITAT.  WHICH  ARE  OCCUPIED  BY  THE 

Eider,  Summarized  by  Private,  State,  Federal  and  Native  Government  Ownership. 


Spectacled 


Location 


Y-K  Delta 

(land)  

Y-K  Delta  (ma 

rine)  

Nortti  Slope 

(land)  

North  Slope 

(marine)  

Norton  Sound 

(marine)  

Ledyard  Bay 

(marine)  

Wintenng  Area 

(marine)  . 


Total 


information  included  data  from  radio 
telemetry,  satellite  telemetry,  satellite 
imagery,  aerial  surveys,  ground  plot 
surveys,  ground-based  biological 
investigations,  and  site-specific  species 
information.  We  have  reviewed 
available  information  that  pertains  to 
the  habitat  requirements  and 
preferences  of  this  species.  We  have 
reviewed  the  approach  of  the 
appropriate  local,  State,  Native,  and 
Federal  agencies  in  managing  for  the 
conservation  of  spectacled  eiders  and 
have  reviewed  the  recovery  tasks 
outlined  in  the  Spectacled  Eider 
Recovery  Plan.  We  will  initiate  public 
meetings  in  representative  commiuiities 
adjacent  to  and  within  the  areas 
proposed  as  critical  habitat.  We 
anticipate  that  these  meetings  and 
comments  received  through  the  public 
review  process  will  provide  us  with 
additional  information  to  use  in  our 
decision  making  process,  and  in 
assessing  the  potential  economic  impact 
of  designating  critical  habitat  for  the 
species. 

The  regulations  for  designating 
critical  habitat  require  that  designations 
include  areas  outside  the  geographical 
area  presently  occupied  by  the  species 
only  when  a  designation  limited  to  its 
current  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species 
(50  CFR  424.12  (e)).  The  regulations 
further  specify  that  critical  habitat 


cannot  be  designated  within  foreign 
coimtries  or  in  other  areas  outside  of 
United  States  jurisdiction  (50  CFR 
424.12(h)). 

hi  summary,  the  proposed  critical 
habitat  areas  described  below  constitute 
our  best  assessment  of  the  areas  needed 
for  the  species'  conservation  using  the 
best  available  scientific  and  commercial 
data  available.  We  put  forward  this 
proposal  acknowledging  that  we  have 
incomplete  information  regarding 
breeding  ground  habitat  preferences, 
distribution  of  preferred  breeding 
groimd  habitats,  migration  corridors, 
offshore  staging  areas,  marine  habitats 
used  by  nonbreeding  birds  during  the 
breeding  season,  the  extent  of  the 
Ledyard  Bay  molting  area,  marine  diet, 
and  distribution  of  preferred  prey  items 
at  sea.  As  new  information  accrues,  we 
may  reevaluate  which  areas  warrant 
critical  habitat  designation. 

Proposed  Critical  Habitat 

The  approximate  area  of  proposed 
critical  habitat  by  land  ownership  is 
shown  in  Table  1 .  Proposed  critical 
habitat  includes  spectacled  eider  habitat 
throughout  the  species'  range  in  the 
United  States.  Lands  proposed  are 
imder  private.  State,  Native,  and  Federal 
ownership.  Lands  proposed  as  critical 
habitat  have  been  divided  into  eight 
Critical  Habitat  Units,  which  are  part  of 
larger  areas  described  below. 


and  percentages  are  preliminary  estimates  only.  Hectare  figures  are  rounded  to  the  nearest  100.  Subsequent  infonnation 
gathering  and  analysis  may  result  in  substantial  changes  to-the  data  in  this  table] 


Federal 


Hectares 


225,200 
1,496,400 
2.467,300 
2.170,500 
1,491,200 
2.043.000 
7,290,200 


17,183,800 


Percent 


48.8 
88.6 
76.3 
83.2 
85.2 
94.2 
98.6 


89.0 


State 


Hectares 


0.0 
192,100 
472,100 
438,300 
259,000 
125,800 
103,500 


1,590,800 


Percent 


0.0 
11.4 
14.6 
16.8 
14.8 
5.8 
1.4 


8.2 


Native 


Hectares 


234,300 
0.0 

291,000 
0.0 
0.0 
0.0 
0.0 


525,300 


Percent 


50.7 
0.0 
9.0 
0.0 
0.0 
0.0 
0.0 


2.7 


Private  non-native 


Hectares 


5,500 


Percent 


2,300 

0.5 

0.0 

0.0 

3.200 

0.1 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

<.1 


Total 


461,800 
1,688,500 
3,233,600 
2,608,800 
1,750,200 
2,168.800 
7,393,700 


19,305,400 


Yukon-Kuskc  kwim  Delta 

The  Y-K  D  alta  areas  proposed  as 
critical  habittt  comprise  75  townships 
and  adjacent  jmarine  waters  within  40 
km  (25  mi)  o  the  coast,  for  a  combined 


area  of  21.503  km2  (8.302  mi2)  or 
2,150,300  ha  (5,313.500  acres).  The 
known  primary  constituent  elements  of 
spectacled  eider  critical  habitat  on  the 
Y-K  Delta  include  open  water,  low  wet 
sedge,  grass  marsh,  dwarf  shrub/ 


graminoid  (consisting  of  grasses  and 
sedges)  meadow,  high  and  intermediate 
graminoid  meadow,  mixed  high 
graminoid  meadow/dwarf  shrub 
uplands,  and  areas  adjacent  to  open 
water,  low  wet  sedge  and  grass  marsh 
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habitats.  The  habitat  also  includes  all 
marine  waters,  its  associated  aquatic 
flora  and  fauna  in  the  water  coliunn, 
and  the  ^mderlying  benthic  community 
(the  organisms  living  on  the  sea  floor). 
The  Y-K  Delta  breeding  population 
declined  96  percent  between  the  1970s 
and  1992  (Stehn  et  al.  1993).  To  what 
extent  the  breeding  range  of  the  birds 
has  been  constricted  is  unknown. 
Therefore,  we  have  included  as 
proposed  critical  habitat,  with  few 
exceptions,  all  townships  within  which 
observations  of  spectacled  eiders  were 
made  during  annual  aerial  surveys  of 
breeding  waterfowl  from  1993  to  1999. 
We  also  included  a  few  adjacent 
townships  that  shared  physiographic 
characteristics  of  those  townships 
containing  eiders.  These  surveys  were 
designed  primarily  to  detect  changes  in 
goose  populations,  and  may  not  have 
been  designed  optimally  for 
documenting  eider  distribution;  some 
townships  were  inadequately  siu^eyed 
for  the  presence  of  eiders.  Transect 
spacing  throughout  the  survey  area 
ranged  from  1  to  16  miles. 
Approximately  60  percent  of  the 
townships  included  in  our  proposed 
critical  habitat  for  the  Y-K  Delta  fall 
within  the  YDNWR  boundaries.  The 
remaining  40  percent  is  primarily 
Native-owned  land,  but  is  not 
considered  under  the  Alaska  National 
Interest  Lands  Conservation  Act  to  be  a 
reservation.  Lastly,  we  have  also 
included  marine  waters  within  40  km 
(25  mi)  of  those  areas  we  have  proposed 
on  land. 

We  excluded  townships  near  Uwik 
Slough  on  the  northern  edge  of  the 
Yukon  River  Delta.  Although  a  few  eider 
sightings  have  been  made  there  diu-ing 
the  past  7  years,  habitat  preference 
analysis  indicates  these  areas  are  less 
favored  by  the  species  (as  eiders 
occiured  there  in  much  lower  densities 
than  we  would  have  expected  had  the 
birds  been  randomly  distributed  across 
the  coastal  zone).  We  therefore  believe 
that  this  portion  of  the  Y-K  Delta  is  not 
essential  for  the  species'  conservation. 
The  spectacled  eider  recovery  plan 
sets  forth  several  recovery  goals  that,  if 
met,  woiUd  allow  us  to  consider 
delisting  the  species.  An  example 
recovery  goal  is  that  three  annual 
surveys  indicate  at  least  10,000  breeding 
pairs  are  present  on  a  breeding  area.  The 
Y-K  Delta  breeding  population  of 
spectacled  eiders  cannot  reasonably  be 
expected  to  reach  established  recovery 
goals  (Service  1996)  in  the  absence  of 
die  area  on  the  Y-K  Delta  writhin  which 
the  ciurent  remnant  population  occurs. 
Indeed,  adverse  modification  of  this 
habitat  would  probably  residt  in  the  loss 
of  this  population,  which  would 


represent  a  loss  of  a  significant  portion 
of  the  species'  range,  thus  precluding 
eventual  recovery  of  the  species. 
Therefore,  we  believe  that  the  entire 
area  under  consideration  meets  the 
definition  of  critical  habitat  as  being 
essential  to  the  conservation  of  the 
species. 

At  least  a  portion  of  the  spectacled 
eiders  breeding  on  the  Y-K  Delta 
migrate  south  along  the  coast  from 
somewhere  north  of  Cape  Romanzoff 
(Brian  McCaffery,  YDNWR,  pers.  comm. 
1998).  Little  else  is  known  of  Y-K  Delta 
spectacled  eider  spring  migration  routes 
or  habitat  use.  Aerial  surveys  off  the 
coast  of  the  Y-K  Delta  suggest  use  of  the 
area  by  spectacled  eiders,  primarily 
adult  males,  during  late  June  and  early 
July  (Dau  1987).  Satellite  telemetry 
confirms  the  use  of  these  offshore 
waters  by  post-breeding  spectacled 
eiders  (Petersen  et  al.  1999).  Therefore, 
we  believe  that  marine  waters  within  40 
km  (25  mi)  of  the  proposed  Y-K  Delta 
terrestrial  critical  habitat  areas  are 
essential  to  the  conservation  of  the 
species. 

North  Slope 

The  402  proposed  townships  and 
proposed  marine  areas  on  the  North 
Slope  total  approximately  58,424  km^ 
(22,558  mi2)  or  5,842,400  ha  (14,436,800 
acres)  in  area.  The  primary  constituent 
elements  within  this  area  include  all 
deep  water  bodies,  all  water  bodies  that 
are  part  of  basin  wetland  complexes;  all 
permanently  flooded  wetlands  and 
water  bodies  containing  either  Carex 
aquatilis,  Arctophila  fulva.  or  both;  all 
habitat  immediately  adjacent  to  these 
habitat  types;  and  all  marine  waters,  the 
associated  marine  aquatic  flora  and 
fauna  in  the  water  column,  and  the 
imderlying  marine  benthic  community. 

Unlike  on  the  Y-K  Delta,  we  have  no 
evidence  that  a  population  decline  has 
occiured  on  the  North  Slope  due  to  our 
complete  lack  of  historical  data.  The 
North  Slope  contains  the  largest 
breeding  population  of  spectacled  eiders 
in  North  America.  Therefore,  this 
geographic  area  is  essential  to  the 
conservation  of  the  species.  Absent 
trend  information,  it  is  impossible  to 
know  how  much  land  on  the  North 
Slope  is  essential  for  conservation  of  the 
species.  Erring  in  favor  of  conservation 
of  the  species,  we  believe  that,  with 
eight  exceptions,  those  townships  in 
which  spectacled  eider  observations 
were  made  diuing  annual  systematic 
aerial  siuveys  of  breeding  eiders  fi-om 
1992  to  1998  are  essential  to  the  species' 
conservation.  We  also  chose  to  include 
as  critical  habitat  several  townships  that 
were  near  to  and  within  the  same 
physiographic  strata  as  townships  with 


spectacled  eiders  observations.  We 
believe  that  the  entire  area  under 
consideration  meets  the  definition  of 
■;  critical  habitat  as  being  essential  to  the 
conservation  of  the  species. 

We  have  excluded  from  this  group 
eight  townships  at  which  eiders  that  we 
considered  to  be  outliers  were  observed 
(one  observation  at  each  township).  In 
all  cases,  these  observations  were  on  the 
periphery  of  the  species  occupied 
breeding  range,  and  were  disjunct  from 
the  contiguous  breeding  area  used  by 
the  vast  majority  of  North  Slope  eiders. 

The  aerial  surveys  that  we  relied  upon 
in  establishing  critical  habitat 
boundaries  were  flowrn  diuing  early  to 
mid-June,  when  spectacjed  eiders  were 
about  to  nest  or  had  recenUy  initiated 
nesting.  Transect  lines  were  flown  at  5- 
mile  intervals,  covered  a  400-m  (1,312- 
ft)  swath,  and  sampled  about  4  percent 
of  suitable  spectacled  eider  breeding 
habitat.  The  survey  repeats  the  same 
complete  set  of  siuvey  lines  every  4 
years. 

About  75  percent  of  the  terrestrial 
portion  of  the  North  Slope  proposed 
critical  habitat  unit  is  managed  by  the 
Biueau  of  Land  Management  (ELM)  as 
the  NPR-A.  ELM  recendy  conducted  an 
oil  and  gas  lease  sale  for  the  Northeast 
Planning  Area  of  the  NPR-A. 
Approximately  18  percent  of  the 
Northeast  Planning  Area  that  is 
currently  available  for  lease  is  within 
the  boundary  of  proposed  spectacled 
eider  critical  habitat.  The  Teshekpuk 
Lake  Surface  Protection  Area  is  a 
portion  of  the  Northeast  Planning  Area 
within  the  NPR-A  that  is  unavailable 
for  leasing  for  a  period  of  at  least  10 
years.  This  entire  surface  protection  area 
is  within  the  boimdary  of  the  proposed 
spectacled  eider  critical  habitat. 

Also  part  of  the  North  Slope 
designation  are  marine  areas  in  the 
Beaufort  sea.  Oiu  information  on  the 
importance  of  the  Beaufort  Sea  to 
migrating  spectacled  eiders,  in  both 
spring  and  fall,  is  very  limited.  Only  one 
spectacled  eider  was  observed  among 
420,000  eiders  migrating  past  point 
Barrow  during  spring  (Woodby  and 
Divoky  1982)  suggesting  that  either  the 
timing  of  this  survey  was  not  concturent 
with  spectacled  eider  spring  migration, 
or  spectacled  eiders  do  not  migrate 
along  the  Beaufort  Sea  coast  in  spring. 
Little  else  is  known  of  North  Slope 
spectacled  eider  spring  migration 
routes. 

Beaufort  Sea  seaduck  and  waterbird 
surveys  flown  from  shore  to  81  km  (50 
mi)  offshore  during  Jime,  July,  August, 
and  September  1999,  resulted  in  the 
sighting  of  only  two  groups  of  fewer 
than  four  spectacled  eiders  (Bill  Larned, 
Service,  MEM,  pers.  comm.  1999;  TERA 
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1999).  No  spe<  tacled  eiders  were 
observed  on  ti  ese  offshore  surveys 
diuing  June  ai  d  July,  nor  were 
spectacled  eiders  sighted  on  surveys  of 
the  near  shore  lagoon  areas  and  within 
bays.  However,  aerial  survey  biologists 
concede  that  aider  species  in  summer 
plumage  are  eicceedingly  difficult  to 
discern  from  c  ne  another  on  aerial 
surveys.  Nine  ^oups  of  unknown  eiders 
were  observed  in  the  vicinity  of 
Harrison  Bay  between  August  31  and 
September  2,  1999.  Aerial  observers 
suspect  that  spectacled  eider  family 
groups  use  tha  waters  offshore  of  the 
Colville  RiverlDelta  and  west,  and 
within  Harrison  Bay  during  the  summer 
(Bill  Lamed.  Service,  MEM,  pers. 
comm.  1999).]Satellite  telemetry 
supports  this  belief.  Most  satellite- 
tagged  post-ndsting  female  spectacled 
eiders  from  Piudhoe  Bay  used  Harrison 
Bay  briefly  (5  of  13  tagged  birds  were    " 
detected  there  once  from  satellite 
telemetry  data  that  is  acquired  every  3 
days,  another  S  of  13  were  detected 
there  twice,  resulting  in  a  mean 
residence  timi  s  of  at  least  4  days)  (TERA 
1999).  Thus,  i:  seems  that  spectacled 
eiders  nesting]  near  to  or,  presumably, 
east  of  Prudhoe  Bay  make  use  of  the 
Beaufort  Sea,  sspecially  those  waters 
near  Harrison  Bay.  Satellite  telemetry 
indicates  that  molt  migration  and  fall 
migration  of  Morth  Slope  eiders  takes 
place  in  the  o  fshore  waters  of  the 
Beaufort  and  i  Chukchi  Seas  (Peterson  et 
al.  1999).  We  aelieve  that  the  Beaufort 
and  Chukchi  5eas  is  probably  important 
habitat  to  eid<  irs  that  nest  west  of 
Prudhoe  Bay,  as  well.  Satellite  telemetry 
indicates  post  -breeding  spectacled 
eiders  use  the  Beaufort  and  Chukchi 
Seas  out  to  4C  km  (25  mi)  (Peterson  et 
al.  1999).  The  refore,  we  believe  that 
waters  of  the  Jeaufort  and  Chukchi  Seas 
within  40  km  (25  mi)  of  the  mainland 
are  essential  t  d  the  conservation  of  the 
species. 

Norton  Sount  I 

The  area  of  this  proposed  parcel  in 
eastern  Norto  q  Sound  east  of  the  line 
connecting  U  ivik  Slough  on  the 
northern  edg(  •■  of  the  Yukon  River  Delta 
to  Priest  Rod  on  the  northern  shore  of 
Norton  Sound  is  approximately  17,502 
km2  (6,758  mi^)  or  1,750,200  ha 
(4,324,800  acres).  As  stated  earher, 
Norton  Souni   is  the  principal,  and 
perhaps  only  molting  area  for  breeding 
female  specta  cled  eiders  from  the  Y-K 
Delta  (Peters(  n  et  al.  1999).  As  many  as 
4,030  spectacled  eiders  have  been 
observed  in  c  ne  portion  of  eastern 
Norton  Soun^  1  at  one  time  (Lamed  et  ai 
1995a).  Use  c  f  this  area  by  molting 
eiders  has  be  ;n  documented  regularly 
from  1982  to  1999  (Charles  Lean.  Alaska 


Department  of  Fish  and  Game,  Nome, 
pers.  comm.  1999;  Bill  Lamed.  Service, 
MBM.  pers.  conun.  1999;  Petersen  et  al. 
1999).  The  area  is  used  by  spectacled 
eiders  from  mid-July  until  the  end  of 
October  (Petersen  et  al.  1999). 

Primary  constituent  elements  of  this 
habitat  include  the  marine  waters, 
associated  marine  aquatic  flora  and 
fauna  in  the  water  column,  and  the 
underlying  marine  benthic  community. 
Energy  needs  of  waterfowl  during  molt 
are  high  (Hohman  et  al.  1992).  The 
benthic  biomass  in  the  portion  of 
Norton  Sound  that  spectacled  eiders 
inhabit  apparently  meets  the  high 
metabolic  needs  for  the  many  birds  that 
molt  there.  Indeed,  the  abundance  of 
large  gastropods  is  higher  in  this  area 
than  elsewhere  in  Norton  Sound 
(Springer  and  Pirtle  1997).  Therefore, 
we  consider  this  habitat  to  be  essential 
to  the  conservation  of  the  species. 

Ledyard  Bay 

We  propose  to  designate  as  critical 
habitat  for  spectacled  eiders  waters 
within  Ledyard  Bay  between  Cape 
Lisbume  and  Icy  Cape  west  to 
167°00'W.  The  area  of  this  parcel  totals 
approximately  21,688  km^  (8,374  mi^) 
or  2,168,800  ha  (5,359,200  acres). 
Ledyard  Bay  is  located  along  the 
western  coast  of  Alaska  between  Cape 
Lisbume  and  Point  Lay.  It  is  one  of  the 
primary  molting  grounds  for  female 
spectacled  eiders  breeding  on  the  North 
Slope,  and  most  female  birds  molting 
here  are  from  the  North  Slope  (Petersen 
et  al.  1999).  Male  spectacled  eiders  from 
the  North  Slope  appear  to  molt  and 
stage  in  equal  numbers  in  Ledyard  Bay 
and  the  two  primary  molting  areas  in 
Russia:  Mechigmenskiy  Bay  and  the 
Indigirka-Kolyma  Delta  (Petersen  et  al. 
1999).  The  area  is  used  by  eiders  from 
early  July  through  mid-October 
(Petersen  et  al.  1999). 

Primary  constituent  elements  of  the 
Ledyard  Bay  molting  area  include  the 
marine  waters,  associated  aquatic  flora 
and  fauna  in  the  water  column,  and  the 
underlying  benthic  commxmity.  As 
stated  earlier,  the  energy  needs  of  birds 
during  molt  is  high.  Due  to  the 
importance  of  the  benthic  biomass  in 
this  area  to  spectacled  eiders  during 
molt,  we  believe  that  Ledyard  Bay  is 
essential  to  the  conservation  of  the 
species.  Spectacled  eiders  molting  in 
Ledyard  Bay  may  be  particularly 
susceptible  to  disturbance  because  they 
occur  in  dense  concentrations  and  are 
flightless  for  several  weeks.  Aerial 
siu^eys  in  September  1995,  found 
33,192  spectacled  eiders  primarily 
concentrated  in  a  37  km  (23  mi) 
diameter  circle  in  Ledyard  Bay  (Lamed 
et  al.  1995b).  A  single  ill-timed  oil-spill 


in  this  area  could  harm  thousands  of 
eiders. 

Wintering  Area 

We  are  proposing  to  designate  as 
critical  habitat  those  waters  between  St. 
Lawrence  and  St.  Matthew  Islands  that 
are  used  by  spectacled  eiders  during  late 
fall,  winter,  and  early  spring.  No  portion 
of  St.  Lawrence  Island  or  Russia  is 
included  in  this  parcel.  The  area  of  this 
parcel  is  approximately  73,937  km^ 
(28.547  mi4  or  7.393.700  ha  (18.270.200 
acres).  Spectacled  eiders  typically 
winter  south  and  southwest  of  St. 
Lawrence  Island  in  the  central  Bering 
Sea;  they  wintered  in  the  same  place  in 
4  of  5  years  since  the  discovery  of  their 
wintering  area.  In  the  1  year  when  they 
are  known  to  have  wintered  elsewhere, 
they  were  foimd  further  south  and  east 
between  St.  Lawrence  and  St.  Matthew 
Islands.  Prior  to  the  formation  of  sea  ice 
in  the  area,  spectacled  eiders  inhabit 
waters  directly  south  of  Powooiliak  Bay. 
St.  Lawrence  Island,  moving  farther  off 
shore  as  winter  progresses.  Spectacled 
eiders  from  all  three  main  breeding 
populations  (Y-K  Delta.  North  Slope, 
and  Arctic  Russia)  concentrate  within  a 
50-km  (31-mi)  diameter  circle  in  small 
openings  in  the  sea  ice  (Service  1999). 
The  location  of  this  area  changes 
slightly  among  years  and  perhaps 
within  years.  Distribution  of  wintering 
eiders  overlapped  for  the  surveys 
conducted  in  late  winter  of  1996-1999. 
but  was  far  removed  from  that  area  in 
1995  (Lamed  and  Tiplady  1999).  The 
most  recent  estimate  of  the  number  of 
spectacled  eiders  wintering  in  this  area 
is  374,792  (±3,514)  birds  (Lamed  and 
Tiplady  1999).  Most,  perhaps  all,  of  the 
worldwide  population  of  spectacled 
eiders  congregates  for  several  months  in 
this  small  portion  of  the  central  Bering 
Sea.  The  primary  constituent  elements 
of  this  habitat  include  the  marine 
waters,  associated  aquatic  flora  and 
faima  in  the  water  coliunn,  and 
underlying  benthic  commiuiity.  Because 
this  area  receives  such  intensive  use  by 
the  species,  and  because  wintering 
spectacled  eiders  are  not  known  to  use 
any  other  habitat,  we  believe  that  this 
area  is  essential  to  the  conservation  of 
this  species. 

Summary 

We  propose  designation  of  critical 
habitat  on  the  North  Slope  and  marine 
waters  within  40  km  (25  mi)  of  the 
coast;  on  the  Y-K  Delta  and  marine 
waters  within  40  km  (25  mi)  of  the 
coast;  in  Norton  Sound,  Ledyard  Bay, 
and  the  waters  between  St.  Lawrence 
and  St.  Matthew  Islands.  We  believe  all 
of  these  areas  meet  the  definition  of 
critical  habitat  in  that  they  contain 
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physical  or  biological  elements  essential 
for  the  conservation  of  the  species  and 
may  require  special  management 
considerations  or  protection. 
Designation  of  these  areas  will  highlight 
the  conservation  needs  of  the  species, 
and  perhaps  increase  the  degree  to 
which  Federal  agencies  fulfill  their 
responsibilities  under  section  7(a)(1)  of 
the  Act. 

In  accordance  with  the  regulations 
implementing  the  listing  provisions  of 
the  Act  (50  CFR  424.12(h)),  we  have  not 
proposed  any  areas  outside  the 
jurisdiction  of  the  United  States  (e.g., 
within  Russian  jurisdiction  or 
international  waters). 

Spectacled  eiders  formerly  bred  on 
the  Seward  Peninsula,  St.  Lawrence 
Island,  and  elsewhere  between  the  Y-K 
Delta  and  North  Slope.  We  have  a  recent 
record  of  a  single  spectacled  eider  nest 
on  St.  Lawrence  Island  (Shawn 
Stephensen,  Service,  pers.  comm.  1998). 
We  have  no  other  recent  breeding 
records  outside  of  the  previously 
discussed  breeding  areas.  In  addition, 
we  are  imaware  of  any  reports 
suggesting  that  these  formerly  occupied 
habitats  are  essential  to  the  conservation 
of  the  species.  Because  we  believe  the 
areas  within  our  proposed  critical 
habitat  boundaries  encompass  all  of  the 
existing  eider  breeding  range  in  Alaska 
that  is  essential  to  the  conservation  of 
the  species,  we  therefore  believe  that  the 
breeding  areas  we  have  proposed  are 
sufficient  to  support  the  recovery  of 
these  populations  of  spectacled  eiders. 
Consequently,  we  have  not  proposed  as 
critical  habitat  areas  on  St.  Lawrence 
Island  or  outside  of  the  species'  current 
breeding  range. 

We  are  unaware  of  other  parts  of  the 
United  States  within  the  range  of  the 
spectacled  eider  that  are  essential  to  the 
conservation  of  the  species.  We  believe 
ciurently  available  information  supports 
designating  critical  habitat  only  in  those 
areas  that  we  have  proposed.  Should 
additional  information  on  the  value  of 
any  marine  area  to  spectacled  eiders 
■  become  available,  we  will  consider  that 
information  in  our  critical  habitat 
decision  making  process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  residts  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 


provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The 
protections  required  by  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  Usted  species  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  listed  or  critical  habitat  is 
subsequently  designated,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  no^  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with  us. 

Section  7(a)(4)  of  the  Act  and 
regulations  at  50  CFR  402.10  require 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Regulations  at 
50  CFR  402.16  require  Federal  agencies 
to  reinitiate  consultation  on  previously 
reviewed  actions  in  instances  where 
critical  habitat  is  subsequently 
designated.  Consequently,  as  a  result  of 
this  proposal,  some  Federal  agencies 
may  wish  to  request  conferencing  with 
us  on  actions  for  which  formal 
consultation  has  been  completed. 
Conference  reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  a  biological 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  critical  habitat  were 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  critical  habitat  is 
designated,  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (see  50 


CFR  402.10(d)).  We  may  also  prepare  a 
formal  conference  report  to  address  the 
effects  on  proposed  critical  habitat  from 
issuance  of  an  incidental  take  permit, 
under  section  10(a)(1)(B)  of  the  Act. 

Activities  on  Federal  lands  that  may 
affect  the  spectacled  eider  or  its  critical 
habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  or  license 
from  a  Federal  agency  [e.g.,  a  permit 
from  the  U.S.  Army  Corps  of  Engineers 
under  section  404  of  the  Clean  Water 
Act  for  wetland  fill),  would  also  be 
subject  to  the  section  7  consultation 
process.  Federal  actions  not  affecting 
the  species,  as  well  as  actions  on  non- 
Federal  lands  that  are  not  federally 
funded,  permitted,  or  licensed  would 
not  require  section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  describe  in  any  proposed  or  final 
regulation  that  designates  critical 
habitat  those  activities  involving  a 
Federal  action  that  may  adversely 
modify  such  habitat  or  that  may  be 
affected  by  such  designation.  Activities 
that  may  destroy  or  adversely  modify 
critical  habitat  include  those  that  alter 
the  primary  constituent  elements  to  an 
extent  that  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  the 
spectacled  eider  is  appreciably  reduced. 
We  note  that  such  activities  are  also 
likely  to  jeopardize  the  continued 
existence  of  the  species.  Such  activities 
that  may  have  the  potential  to  destroy 
or  adversely  modify  critical  habitat  for 
spectacled  eiders  include,  but  are  not 
limited  to:  (1)  Commercial  fisheries,  (2) 
oil  exploration  and  development,  and 
(3)  petroleum  product  transport. 

The  specific  types  of  activities  that 
have  required  section  7  consultation 
include  but  are  not  limited  to:  (1) 
Construction  and  installation  of 
facilities  and  roads  associated  with  oil 
and  gas  development;  (2)  village  growth 
and  upkeep,  such  as  housing 
developments,  road  building  and 
maintenance,  and  airport 
improvements;  (3)  wastewater  discharge 
from  communities  and  oil  development 
facilities;  and  (4)  commercial  fisheries. 
Designation  of  critical  habitat  for 
spectacled  eiders  notifies  the  Army 
Corps  of  Engineers,  other  permitting 
agencies,  and  the  public  that  Clean 
Water  Act  section  404  nationwide 
permits  and  other  authorizations  for 
activities  with  these  designated  critical 
habitat  areas  must  comply  with  section 
7  consultation  requirements.  For  each 
section  7  consultation,  we  review  the 
direct  and  indirect  effects  of  the 
proposed  projects  on  spectacled  eiders. 
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Table  2-  Activities  Potentially  Affected  by  Spectacled  Eider  Listing  and  Critical  Habitat  Designation 


Categories  ol 


Federal  Activitief  Potentially 
Affected  ^. 


Private  Activities 
Affected*. 


^  This  column 
Act. 

2  This  column 

3  Activities  ini 
*  Activities  initiated 


represents  impacts  of  the  final  rule  listing  the  spectacled  eider  (May  10,  1993)  (58  FR  27474)  under  the  Endangered  Species 

represents  the  impacts  of  the  critical  habitat  designation  above  and  beyond  those  impacts  resulting  from  listing  the  species, 
by  a  Federal  agency, 
by  a  private  entity  that  may  need  Federal  authorization  or  funding. 


Iti  ated 


:  ani 


I  abi 


speci  ic 


In 
on  projects 
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Room  G-€2, 
(telephone  90f 
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American 
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so  will  be 
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recent  years  i 
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that  spent  lea 
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lead  deposi 
projects  to 
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activities 


Potentially 


Activities  involving  a  Federal  action  potentially  affected  by  species  listing  only  ^ 


Activities  that  the  Federal  Govemment  carries  out  such  as  scientific  research,  land 
surveys,  law  enforcement,  oil  spill  response,  resource  management,  and  con- 
stnjction/expansion  of  physical  facilities. 

Activities  that  also  require  a  Federal  action  (permit,  authorization,  or  funding)  such 
as  scientific  research,  commercial  fishing,  sport  and  subsistence  hunting,  ship- 
ping and  transport  of  fuel  oil  and  gasoline  to  villages,  and  village  maintenance, 
construction  and  expansion. 


Additional  activities  involv- 
ing a  Federal  action  poten- 
tially affected  by  critical 
habitat  designation  ^ 


None. 


None. 


instance^  where  we  have  consulted 
a  Federal  action  agency 
discretionary  authority 
,  we  will  notify  the 
proposal  and  will,  when 
renper  a  conference  opinion 
as  it  relates  to  spectacled 
itat  prior  to  publication 
critical  habitat  determination, 
questions  regarding 
activities  will 
advierse  modification  of 
contact  the  Field 
Ec  ological  Services 

Office  (see  ADDRESSES 
Requlests  for  copies  of  the 
listed  wildlife  and 
prohibitions  and  permits 
addressed  to  the  U.S.  Fish  and 
Branch  of  Endangered 
ts,  405  West  4th  Street, 
4nchorage,  AK  99501 
-271-2888,  facsimile 


-278(). 

w  ?  are  proposing  critical 
throug  lout  much  of  the  North 
por  ion  of  the  spectacled 

i  nd  anticipate  that  doing 
bensficial  to  the  species,  this 
r  leant  to  imply  that  little 
b<  ing  done  to  ensure  the 
survi  ral.  On  the  contrary, 
strides  have  been  made  in 
our  understanding  of  the 
ways  to  assist  it  in  its 


shortly  after  we  learned 

shot  was  affecting  birds, 

public  relations 
throughout  remote  bush 

where  lead  shot  was  often 

to  be  a  hazard.  We  later 

boxes  of  steel  shot  for 
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effort  to  reduce  future 
iticjn.  We  designed  field 

mize  disturbance  of  the 
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species.  Posters,  flyers, 


swsp 


and  fact  sheets  have  been  distributed 
throughout  rural  Alaska,  and  we 
regularly  air  radio  spots  reminding 
hunters  that  spectacled  eiders  need  their 
help  and  that  they  are  not  legal  quarry. 
We  also  attend  meetings  of  the 
Waterfowl  Conservation  Committee,  a 
committee  comprising  elders  from 
Native  communities  throughout  the 
region  that  cooperatively  manage 
subsistence  waterfowl  harvest  on  the  Y- 
K  Delta. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species.  Although  we 
could  not  identify  any  incremental 
effects  of  this  proposed  critical  habitat 
designation  above  those  impacts  of 
listing,  we  will  conduct  an  economic 
analysis  to  further  evaluate  this  finding. 
We  will  conduct  the  economic  analysis 
for  this  proposal  prior  to  a  final 
determination.  When  the  draft  economic 
analysis  is  completed,  we  will  announce 
its  availability  with  a  notice  in  the 
Federal  Register,  and  we  will  reopen 
the  comment  period  for  30  days  at  that 
time  to  accept  comments  on  the 
economic  analysis  or  further  comment 
on  the  proposed  rule. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 


concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  spectacled 
eiders  and  habitat,  and  what  habitat  is 
essential  to  the  conservation  of  the 
species  and  why; 

(3)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  proposed  critical  habitat; 

(4)  Information  on  threats  of  take  of 
spectacled  eiders  by  humans  that  may 
result  from  critical  habitat  designation; 
and 

(5)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  native 
villages. 

(6)  Economic  and  other  potential 
values  associated  with  designating 
critical  habitat  for  the  spectacled  eider 
such  as  those  derived  from  non- 
consumptive  uses  (e.g.,  hiking,  camping, 
bird-watching,  "existence  values,"  and 
reductions  in  administrative  costs). 

Executive  Order  12866  requires  each 
agency  to  wrrite  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
yovu  conunents  on  how  to  make  this 
proposed  rule  easier  to  understand 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  document  clearly  stated?  (2)  Does 
the  proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 
the  clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
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description  of  the  proposed  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  document?  (5)  What  else  could  we 
do  to  make  the  proposed  rule  eeisier  to 
understand? 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
certain  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  yoiu- 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  copies  of  this  proposed  rule 
immediately  following  publication  in 
the  Federal  Register  to  these  peer 
reviewers.  We  will  invite  these  peer 
reviewers  to  comment,  during  the 
public  comment  period,  on  the  specific 
assumptions  and  conclusions  regarding 
the  proposed  designation  of  critical 
habitat. 

We  will  consider  all  comments  and 
information  received  during  the  90-day 
comment  period  on  this  proposed  rule 
diuing  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  We  intend  to  schedule  three 
public  hearings  on  this  proposal.  We 
will  annoimce  the  dates,  times,  and 
places  of  those  hearings  in  local 
newispapers  at  least  15  days  prior  to  the 
first  hearing. 


Required  Determinations 

1 .  Regulatory  Planning  and  Review 

-   In  accordance  with  Executive  Order 
12866,  this  action  was  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

a.  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  em  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  The  Spectacled  eider  was 
listed  as  a  threatened  species  in  1993. 
Between  the  Fiscal  Years  1997-2000  we 
have  conducted  108  section  7 
consultations  with  other  Federal 
agencies  to  ensure  that  their  actions 
would  not  jeopardize  the  continued 
existence  of  the  spectacled  eider.  The 
areas  proposed  for  critical  habitat  are 
currently  occupied  by  the  spectacled 
eider.  Under  the  Endangered  Species 
Act,  critical  habitat  may  not  be 
adversely  modified  by  a  Federal  agency 
action;  it  does  not  impose  any 
restrictions  on  non-Federal  entities 
unless  they  are  conducting  activities 
funded  or  otherwise  sponsored  or 
permitted  by  a  Federal  agency.  Section 
7  requires  Federal  agencies  to  ensure 
that  they  do  not  jeopardize  the 
continued  existence  of  the  species. 
Based  upon  our  experience  with  the 
species  and  its  needs,  we  conclude  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  ciurently  be  considered 
as  "jeopardy"  under  Act.  Accordingly, 
the  designation  of  currenUy  occupied 
areas  as  critical  habitat  does  not  have 
any  incremental  impacts  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding.  Non-Federal  persons  that  do 
not  have  a  Federal  "sponsorship"  of 
their  actions  are  not  restricted  by  the 
designation  of  critical  habitat  (they 
continue  to  be  bound  by  the  provisions 
of  the  Act  concerning  "take"  of  the 
species). 

b.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  spectacled 
eider  since  the  listing  in  1993.  The 
prohibition  against  adverse  modification 
of  critical  habitat  is  not  expected  to 
impose  any  additional  restrictions  to 
those  that  currently  exist  because  ^1 
proposed  critical  habitat  is  occupied. 
Because  of  the  potential  for  impacts  on 
other  Federal  agency  actions,  we  will 
continue  to  review  this  proposed  action 


for  any  inconsistencies  with  other 
Federal  agency  actions. 

c.  This  rule  will  not  materially  affect 
entitiements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
ciurently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and 
as  discussed  above  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  {fix)m  criticiil  habitat 
determination)  will  have  any 
incremental  effects  because  all  proposed 
critical  habitat  is  occupied. 

d.  The  proposed  rule  follows  the 
requirements  for  determining  critical 
habitat  contained  in  the  Endangered 
Species  Act. 

2.  Regulatory  Flexibility  Act 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  As  discussed  under  Regidatory 
Planning  and  Review  above,  this  rule  is 
not  expected  to  result  in  any  restrictions 
in  addition  to  those  ciurently  in 
existence.  As  indicated  on  Table  1  (see 
Proposed  Critical  Habitat  Designation 
section)  we  have  proposed  land  and 
marine  waters,  which  are  occupied  by 
the  spectacled  eider,  and  summarized 
by  Private,  State,  Federal  and  Native 
government  ownership.  Within  these 
areas,  activities  that  may  destroy  or 
adversely  modify  critical  habitat  include 
those  that  alter  the  primary  constituent 
elements  to  an  extent  that  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  the  spectacled  eider  is 
appreciably  reduced.  We  note  that  such 
activities  are  also  likely  to  jeopardize 
the  continued  existence  of  the  species. 
Such  activities  that  may  have  the 
potential  to  destroy  or  adversely  modify 
critical  habitat  for  spectacled  eiders 
include,  but  are  not  limited  to:  (1) 
Commercial  fisheries,  (2)  oil  exploration 
and  development,  and  (3)  petroleum 
product  transport.  Many  of  these 
activities  sponsored  by  Federal  agencies 
within  the  proposed  critical  habitat 
areas  are  carried  out  by  small  entities  (as 
defined  by  the  Regulatory  Flexibility 
Act)  through  contract,  grant,  permit,  or 
other  Federal  authorization.  As 
discussed  under  Regulatory  Planning 
and  Review  above,  these  actions  are 
currentiy  required  to  comply  with  the 
listing  protections  of  the  Act,  and  the 
designation  of  critical  habitat  is  not 
anticipated  to  have  any  additional 
effects  on  these  activities.  For  actions  on 
non-Federal  property  that  do  not  have  a 
Federal  connection  (such  as  funding  or 
authorization),  the  current  restrictions 
concerning  take  of  the  species  remain  in 


6124 
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Coiiservation  Measures 


[S.e< 
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Enforcement 
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critical  habit^ 
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employment, 
iimovation,  o:  ■ 
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Regulatory 
'aimess  Act 

analysis,  we  will 
er  designation  of 
will  cause  (a)  any  effect 
y  of  $100  million  or 
increases  in  costs  or  prices 
individual  industries, 
or  local  government 
graphic  regions  in  the 
is,  or  any  significant 
on  competition, 
investment,  productivity, 
the  ability  of  U.S. -based 
compete  with  foreign- 
ses. 


g'o; 


ffsct: 


Smi  .11 


mane  ate 


4.  Unfunded 

In  accordai  ce 
Mandates  Refirm 
seq.y. 

a.  This  rule 
uniquely"  a: 
Sm^l  Goven^ent 
required 
be  affected  to 
funds,  permits 
activities  mu!  t 
will  not  adve  -sely 
habitat.  However 
section  1, 

subject  to  eqijivalent 
through  the 
species,  and 
anticipated. 

b.  This  rule 
Federal 
greater  in  an> 
"significant 
the  Unfundec 
The  designati|on 
imposes  no 
governments 

5.  Takings 

In  accordaj^ce 
12630,  the 
takings  implications 
implication 
As  discussed 
critical  habitat 
agency 
increase  or 
restrictions 
concerning 
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critical  habitat 
restrictions 
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designation 
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Agency  Plan  is  not 
governments  will  only 
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ensure  that  their  actions 
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will  not  produce  a 

of  SlOOmilhon  or 
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gidatory  action"  under 
Mandates  Reform  Act. 
of  critical  habitat 
obligations  on  State  or  local 


with  Executive  Order 
does  not  have  significant 
.  A  takings 
a  ssessment  is  not  required, 
above,  the  designation  of 
affects  only  Federal 
The  rule  will  not 
d^rease  the  current 
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of  the  spectacled  eider, 
pr  jhibition  against  take  of 
within  and  outside  of 
areas,  and  the  fact  that 
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we  do  not  anticipate  that 
values  should  be  affected  by 
designation, 
critical  habitat 
(  oes  not  preclude 
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b  )th 


development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
permits.  Landowners  in  areas  that  are 
included  in  the  designated  critical 
habitat  will  continue  to  have 
opportiinity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of  the 
spectacled  eider. 

6.  Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  The 
designation  of  critical  habitat  in  areas 
currently  occupied  by  the  spectacled 
eider  imposes  no  additional  restrictions 
to  those  currently  in  place,  and 
therefore  has  little  incremental  impact 
on  State  and  local  govenunents  and 
their  activities.  The  designation  may 
have  some  benefit  to  these  governments 
in  that  the  areas  protected  are  more 
clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
specificcJly  identified.  While  this 
definition  and  identification  does  not 
alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long 
range  planning  (rather  than  waiting  for 
case  by  case  section  7  consultations  to 
occur). 

7.  Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act  and  plan  public  hearings  on  the 
proposed  designation  diu'ing  the 
comment  period.  The  rule  uses  standard 
property  descriptions  and  identifies  the 
primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
spectacled  eider. 

8.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  imder  the  Paperwork 
Reduction  Act  is  required. 

9.  National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Envirorunental 
Policy  Act  of  1969  (NEPA),  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 


published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  in  October  1983  (48  FR  49244). 

10.  Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM2: 

We  understand  that  we  must  relate  to 
federally  recognized  Tribes  on  a 
Goveriunent-to-Govemment  basis. 
Secretarial  Order  3206  American  Indian 
Tribal  Rights.  Federal-Tribal  Tmst 
Responsibilities  and  the  Endangered 
Species  Act  states  that  "Critical  habitat 
shall  not  be  designated  in  such  areas  [an 
area  that  may  impact  Tribal  trust 
resources]  unless  it  is  determined 
essential  to  conserve  a  listed  species.  In 
designating  critical  habitat,  the  Service 
shall  evaluate  and  document  the  extent 
to  which  the  conservation  needs  of  a 
listed  species  can  be  achieved  by 
limiting  the  designation  to  other  lands." 
While  this  Order  does  not  apply  to  the 
State  of  Alaska,  we  recognize  our 
responsibility  to  inform  affected  Native 
Corporations,  and  regional  Native 
govenunents  of  this  proposal. 
Subsequent  to  this  proposal,  we  will 
coordinate  with  the  Native  communities 
and  analyze  the  need  to  designate 
critical  habitat  on  Native  lands;  and 
consult  with  other  bureaus  and  offices 
of  the  Department  about  the  potential 
effects  of  this  mle  on  Indian  tribes. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  50  CFR  part  1 7  as 
set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 
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Authority:  16  U.S.C.  1361-1407;  16  U.S.C.  2.  In  §  17.11  (h)  revise  the  entry  for  §17.11     Endangered  and  ttireatenMJ 

1531-1544: 16  U.S.C.  4201-1245:  Pub.  L.  99-     spectacled  eider  under  "BIRDS"  to  read      wlWIIfe. 
625, 100  Stat.  3500,  unless  otherwise  noted.        gg  follows:  *         *         •         «         • 

(h)*  *  • 


Species 


Common  name 


Scientific  name 


^  Vortobrste 

Histonc  range  ^^^^.To"        Status      When  listed         Crrdcal 

threatened 


habitat 


Special 
rules 


Birds 


Eider,  spectacled 


Somateria  

{=Arctonetta, 

=Lampronetta,) 

fischeri. 


USA  (AK);  Russia  ...    Entire T 


503 


17.95(b) 


NA 


3.  In  §  17.95  add  critical  habitat  for 
the  spectacled  eider  [Somateria  fischeri) 
under  paragraph  (b)  in  the  same 
alphabetical  order  as  this  species  occurs 
in  §  17.11  (h)  to  read  as  follows: 

§17.95    Critical  habHat— Fish  and  wildlifo. 

*  ■       »         *         «         * 

(h)  Birds. 

*  »        *        *        * 

Spectacled  Eider  (Somateria  fischeri) 

1.  Critical  habitat  units  are  depicted  for  the 
Yukon-Kuskokwim  Delta  and  adjacent 
marine  waters,  North  Slope  and  adjacent 
marine  waters,  Ledyard  Bay,  Norton  Sound, 
and  the  Bering  Sea  between  St.  Lawrence  and 


St.  Matthew  Islands  for  reference  only.  The 
areas  in  critical  habitat  are  described  below. 

2.  Within  these  areas,  the  primary 
constituent  elements  are  those  habitat 
components  that  are  essential  for  the  primary 
biological  needs  of  feeding,  nesting,  brood 
rearing,  roosting,  molting,  migrating  and 
wintering.  The  primary  constituent  elements 
on  the  Y-K  Delta  include  open  water;  low 
wet  sedge;  grass  marsh;  dwarf  shrub/ 
graminoid  meadow;  high  and  intermediate 
graminoid  meadow;  mixed  high  graminoid 
meadow/dwarf  shrub  uplands;  areas  adjacent 
to  open  water,  low  wet  sedge  and  grass 
marsh;  and  all  marine  waters,  associated 
marine  aquatic  flc»«  and  &una  in  the  water 
column,  and  the  underiying  m2irine  benthic 
community.  PriHuoy  constituent  elements  on 
the  North  Slope  include  all  marine  waters. 


associated  marine  aquatic  flora  and  fauna  in 
the  water  column,  and  the  underlying  marine 
benthic  community;  all  deep  water  bodies: 
all  water  bodies  that  are  part  of  basin  wetland 
complexes:  all  permanently  flooded  wetlands 
and  water  bodies  containing  either  Carex 
aquatilis,  Arctophila  fulva,  or  both;  and  all 
habitat  immediately  adjacent  to  these  habitat 
typtes.  Primary  constituent  elements  for  the 
Norton  Sound  Unit,  the  Ledyard  Bay  Unit 
and  the  Wintering  Unit  include  all  marine 
waters,  associated  marine  aquatic  flora  and 
&una  in  the  water  column,  and  the 
underlying  marine  benthic  community. 

3.  Critical  habitat  does  not  include 
existing  human  structiues. 
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Spectacled  Eider  Proposed  Critical  Habitat 

Yukon-Kuskokwim  Delta  Breeding  Habitat 
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Unit  1.  North  Y-K  Delta  Unit 

Seward  Meridian:  T28N,  R86W;  T28N, 
R85W;  T27N,  R86W;  T27N,  R85W;  T26N, 
R87W;  T26N,  R86W;  T25N,  R88W;  T25N, 
R87W;  T24N,  R90W;  T24N,  R89W;  T23N, 
R90W;  T23N,  R89W;  T22N,  R90W;  T21N, 
R90W;  T21N,  R89W;  T21N,  R88W;  and  all 
marine  waters  of  the  Bering  Sea  within  40 
kilometers  (25  miles)  of  the  above  area. 

Unit  3.  Central  Y-K  Delta  Unit 

Seward  Meridian:  T19N,  R91W;  T19N, 
R90W;  T18N,  R93W;  T18N,  R92W;  T18N, 


R91W; 
R92W; 
R94W; 
R91W; 
R91W; 
R93W; 
R90W; 
R90W; 
R87W; 
R90W; 
R87W; 
R89W; 
R90W; 


T18N, 
T17N. 
T16N, 
T15N, 
T15N, 
T14N. 
T14N, 
T13N, 
T12N, 
T12N, 
TUN, 
TUN. 
TION, 


R90W; 
R91W; 
R93W; 
R93W; 
R90W; 
R92W: 
R89W; 
R89W; 
R92W; 
R89W; 
R91W; 
R88W; 
R89W; 


T17N, 
T17N, 
T16N, 
T15N, 
T15N, 
T14N, 
T13N, 
T13N, 
T12N. 
T12N, 
TUN, 
TllN, 
TION, 


R93W; 
R90W; 
R92W; 
R92W; 
R89W; 
R91W; 
R91W; 
R88W; 
R91W; 
R88W; 
R90W; 
R87W; 
R88W; 


T17N, 
T16N, 
T16N, 
T15N, 
T14N. 
T14N, 
T13N, 
T13N. 
T12N, 
T12N, 
TllN, 
TION, 
T9N, 


R89W;  T9N,  R88W;  T9N,  R87W;  T8N.  R90W; 
T8N,  R89W;  and  all  marine  waters  of  the 
Bering  Sea  within  40  kilometers  (25  miles)  of 
the  above  area. 

Unit  4.  South  Y-K  Delta  Unit 

Seward  Meridian:  T4N,  R91W:  T4N.  R90W; 
T4N,  R89W;  T4N,  R88W;  T3N,  R91W;  T3N, 
R90W;  T3N,  R89W;  T3N.  R88W;  T2N.  R89W: 
T2N,  R88W;  TIN,  R88W;  and  all  marine 
wat^  of  the  Bering  Sea  within  40  kilometers 
(25  miles)  of  the  above  area. 
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Unit  5.  North  Slope  Unit 

Umiat  Meridian:  T23N,  R18W;  T23N, 
R17W;  T22N,  R19W;  T22N,  R18W;  T22N, 
R17W;  T22N,  R16W;  T22N,  R15W;  T21N, 
R20W;  T21N,  R19W;  T21N,  R18W;  T21N, 
R17W;  T21N,  R16W;  T21N,  R15W;  T21N, 
R14W;  T21N,  R13W;  T21N,  R12W;  T20N, 
R21W;  T20N,  R20W;  T20N,  R19W;  T20N, 
R18W;  T20N,  R17W;  T20N,  R16W;  T20N, 
R15W;  T20N,  R14W;  T20N,  R13W;  T20N, 
R12W;  T20N,  RllW;  T19N,  R21W;  T19N, 
R20W:  T19N,  R19W;  T19N,  R18W;  T19N, 
R17W;  T19N,  R16W;  T19N,  R15W;  T19N, 
R14W;  T19N.  R13W;  T19N,  R12W;  T19N. 
RllW;  T19N,  RlOW;  T18N,  R23W;  T18N, 
R22W;  T18N,  R21W;  T18N,  R20W;  T18N, 
R19W;  T18N,  R18W;  T18N,  R17W;  T18N, 
R16W;  T18N,  R15W;  T18N,  R14W;  T18N, 
R13W;  T18N,  R12W;  T18N,  RllW;  T18N, 
RlOW;  T18N,  R8W;  T18N,  R7W;  T18N,  R6W; 
T18N.  R5W;  T18N,  R4W;  T18N,  R3W;  T18N, 
R2W;  T17N,  R30W;  T17N,  R29W;  T17N, 
R28W;  T17N,  R27W;  T17N.  R26W;  T17N, 
R25W;  T17N,  R24W;  T17N,  R23W;  T17N. 
R22W;  T17N,  R21W;  T17N,  R20W;  T17N, 
R19W;  T17N,  R18W;  T17N,  R17W;  T17N, 
R16W;  T17N.  RlSW;  T17N,  Rl4W;  T17N, 
R13W;  T17N,  R12W;  T17N,  RllW;  T17N, 
RlOW;  T17N,  R9W;  T17N,  R8W;  T17N,  R7W; 
T17N,  R6W;  T17N,  R5W;  T17N,  R4W;  T17N, 
R3W;  T17N,  R2W;  T17N,  RlW;  T16N,  R31W; 
T16N,  R30W;  T16N,  R29W;  T16N,  R28W; 
T16N,  R27W;  T16N,  R26W;  T16N,  R25W; 
T16N,  R24W;  T16N,  R23W;  T16N,  R22W; 
T16N,  R21W:  T16N,  R20W;  T16N,  R19W; 
T16N,  R18W;  T16N,  R17W;  T16N.  R16W; 
T16N,  RlSW;  T16N,  R14W;  T16N,  Rl3W; 
T16N,  R12W;  T16N,  RllW;  T16N,  RlOW; 
T16N,  R9W;  T16N,  R8W;  T16N,  R7W;  T16N, 
R6W;  T16N.  R5W;  T16N,  R4W;  T16N,  R3W; 
T16N,  R2W; 

T15N,  R32W;  T15N,  R31W;  T15N,  R30W; 
T15N,  R29W;  T15N,  R28W;  T15N,  R27W; 
T15N,  R26W;  T15N,  R25W;  T15N,  R24W; 
T15N,  R23W;  T15N,  R22W;  T15N,  R21W; 


T15N.  R20W;  T15N,  R19W;  T15N,  R18W; 
T15N,  R17W;  T15N.  R16W;  T15N.  RlSW; 
T15N,  R14W;  T15N,  R13W;  TlSN,  R12W; 
T15N,  RllW;  TlSN,  RlOW;  TlSN,  R9W; 
TlSN,  R8W;  TlSN.  R7W;  TlSN,  R6W;  TlSN, 
RSW;  TlSN,  R4W;  TlSN,  R3W;  TlSN,  R2W; 
T14N,  R33W;  T14N,  R32W;  T14N,  R31W; 
T14N,  R30W;  T14N,  R29W;  T14N,  R28W; 
T14N,  R27W;  T14N,  R26W;  T14N,  R25W; 
T14N,  R24W;  T14N,  R23W;  T14N,  R22W; 
T14N,  R21W;  T14N,  R20W;  T14N,  R19W; 
T14N,  R18W;  Tl4N,  R17W;  T14N,  R16W; 
T14N,  RlSW;  T14N,  R14W;  T14N,  R13W; 
T14N,  R12W;  Tl4N,  RllW;  T14N,  RlOW; 
T14N,  R9W;  T14N,  R8W;  T14N,  R7W;  T14N, 
R6W:  T14N,  RSW;  T14N,  R4W;  T14N,  R3W; 
T14N,  R2W;  T14N,  RlW;  T14N.  RIE;  T14N, 
R2E;  T13N,  R34W;  T13N,  R33W;  T13N. 
R32W;  T13N.  R31W;  T13N,  R30W;  T13N. 
R29W;  T13N.  R28W;  T13N,  R27W;  T13N, 
R26W;  T13N,  R25W;  T13N,  R24W;  T13N, 
R23W;  T13N,  R22W;  T13N,  R21W;  T13N, 
R20W;  T13N,  R19W;  T13N,  RlSW;  T13N. 
R17W;  T13N,  R16W;  T13N,  RlSW;  T13N. 
R14W:  T13N,  R13W;  T13N,  R12W;  T13N, 
RllW;  T13N,  RlOW;  T13N,  R9W;  T13N, 
RSW;  T13N,  R7W;  T13N,  R6W;  T13N,  RSW; 
T13N,  R4W;  T13N,  R3W;  T13N,  R2W;  T13N, 
RlW;  T13N,  RlE;  T13N,  R2E;  T13N,  R4E; 
T13N,  R5E;  T13N,  R6E;  T13N,  R7E;  T13N, 
R8E;  T13N,  R9E;  T13N.  RlOE;  T13N,  RllE; 
T13N,  R12E;  T13N,  Rl3E;  T12N,  R3SW; 
T12N,  R34W;  T12N,  R33W;  T12N,  R32W; 
T12N,  R31W;  T12N,  R30W;  T12N,  R29W; 
T12N,  R28W;  T12N,  R27W;  T12N,  R26W; 
T12N,  R25W;  T12N,  R24W;  T12N,  R23W; 
T12N.  R22W;  T12N,  R21W;  T12N,  R20W; 
T12N,  R19W;  T12N,  R18W;  T12N,  R17W; 
T12N,  R16W;  T12N,  RlSW;  T12N.  R14W; 
T12N.  R13W;  T12N,  R12W;  T12N.  RllW; 
T12N,  RlOW;  T12N,  R9W;  T12N,  RSW; 
T12N,  R7W;  T12N,  R6W;  T12N,  RSW;  T12N, 
R3E;  T12N,  R4E;  T12N,  RSE;  T12N,  R6E; 
T12N,  R7E;  T12N,  R8E;  T12N,  R9E;  T12N, 
RlOE;  T12N,  RllE;  T12N,  R12E;  Tl2N,  R13E; 


T12N,  R14E;  T12N,  RISE;  T12N,  R16E;  TllN, 
R40W;  TllN,  R39W;  TllN,  R37W;  TllN, 
R36W:  TllN,  R3SW;  TllN,  R34W;  TllN. 
R33W;  TllN,  R30W;  TllN,  R29W;  TllN, 
R28W;  TllN,  R27W;  TllN,  R26W;  TllN, 
R25W;  TllN,  R24W;  TllN,  R23W;  TllN, 
R22W;  TllN,  R21W;  TllN,  R20W;  TllN, 
R19W;  TllN,  RlSW;  TllN,  R17W;  TllN, 
R16W;  TllN,  RlSW;  TllN,  Rl4W;  TllN, 
R13W;  TllN,  R12W;  TllN,  R3E;  TllN.  R4E; 
TllN,  RSE;  TllN,  R6E;  TllN,  R7E;  TllN, 
RSE;  TllN,  R9E;  TllN,  RlOE;  TllN,  RllE; 
TllN,  R12E;  TllN,  R13E;  TllN.  Rl4E;  TllN. 
RISE:  TllN.  R16E;  TllN,  R17E;  TlON, 
R40W;  TlON,  R39W;  TlON,  R38W:  TlON. 
R37W:  TlON,  R36W;  TlON,  R3SW;  TlON. 
R34W;  TlON.  R30W;  TlON.  R29W;  TlON. 
R28W;  TlON,  R27W:  TlON.  R26W:  TlON, 
R25W;  TlON,  R24W;  TlON,  R23W:  TlON, 
R22W:  TlON,  R21W;  TlON,  R20W;  TlON, 
R19W;  TlON,  RlSW;  TlON,  R17W;  TlON, 
R16W;  TlON,  RlSW;  TlON,  R14W:  TlON, 
R13W;  TlON.  R12W;  TlON,  R3E;  TlON,  R4E; 
TlON,  RlOE;  TlON,  RllE;  TlON,  R12E;  TlON, 
R13E:  TlON,  R14E;  TlON,  RISE;  TlON.  RI6E: 
TlON.  R17E;  TlON,  RISE;  TlON,  R19E;  T9N, 
R41W;  T9N,  R40W:  T9N,  R39W;  T9N,  R38W; 
T9N,  R23W;  T9N,  R22W;  T9N,  R21W;  T9N, 
R20W;  T9N,  R19W;  T9N,  RlSW;  T9N,  R17W; 
T9N,  R16W;  T.9N,  RlSW;  T9N,  R14W;  T9N. 
R13W;  T9N.  R12W;  T9N,  RllE;  T9N.  R12E; 
T9N,  R13E;  T9N,  Rl4E;  T9N,  RISE;  T9N, 
R16E;  T9N,  R17E;  T9N,  RISE;  T9N.  R19E; 
T9N,  R20E:  T8N.  R42W;  T8N.  R41W:  TSN, 
R20W;  TSN,  R19W;  TSN,  RlSW;  T8N.  R17W; 
TSN.  R16W;  TSN,  RlSW;  TSN,  R14W;  TSN. 
R13W;  TSN,  R12W;  TSN,  RllE;  TSN,  R12E; 
TSN,  R17E;  TSN,  RISE;  TSN,  R19E;  TSN, 
R20E:  T7N,  R13W;  T7N,  Rl2W;'and  all 
marine  wafers  of  the  Beaufort  and  Chukchi 
Seas  within  40  kilometers  (25  miles)  of  the 

above  area. 

» 
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Unit  6.  Norton  Sound  Unit 

The  area  east  of  a  great  circle  route 
connecting  the  east  bank  of  the  mouth  of 
Uwik  Slough,  on  the  northern  edge  of  the 
Yukon  River  Delta,  to  Priest  Rock,  on  the 
northern  shore  of  Norton  Sound  (a  great 
circle  route  connecting  the  geographic 
coordinates  63°15'  N  x  164°09'  W  and  64°19' 
Nxl62°47'W). 

Unit  7.  Ledyard  Bay  Unit 

The  area  bound  by  the  following 
description:  from  Cape  Lisburne  (68°5'  N  x 
166°11'  W)  along  the  mean  low  tide  line  of 
the  Alaska  coast  north  and  east  to  Icy  Cape 


(70°18'  N  X  161°54'  W);  from  Icy  Cape  west 
along  70°18'  N  to  70°18'  N  x  167°00'  W;  south 
from  70°18'  N  x  167°00'  W  along  167°00'  W 
to  68°52'  N  X  167°00'  W,  and  from  68°52'  N 
x  167°00'  W  east  along  68°52'  N  back  to  Cape 
Lisburne. 

Unit  8.  Wintering  Area  Unit 

The  area  bound  by  the  following 
description:  from  61°00'  N  x  174°30'  W  east 
along  that  latitude  to  61°00'  N  x  169°00'  W, 
north  along  169°00'  W  longitude  to  the  south 
shore  of  St.  Lawrence  Island  (at 
approximately  63°12'  N  x  169°00'  W),  west 
and  north  along  the  mean  low  tide  line  of  the 


south  shore  of  St.  Lawrence  Island  to  63°30' 
N  X  171°48'  W,  west  to  the  U.S.-Russia  border 
at  63°30'  N  x  173°16.2'  W.  southwest  along 
the  U.S.-Russia  Border  to  62°56.4'  N  x 
174°30'  W.  south  along  174''30'  W  to  61°00' 
Nxl74°30'W. 


Dated:  January  28,  2000. 

Stephen  C.  Saunders, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  00-2608  Filed  2-7-00;  8:45  am] 
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This  seclion  of  th«  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  tf)8t  are  applicable  to  the 
public.  Notices  of  hearings  ar>d  investigations, 
committee  meetings,  agerwy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  appications  and  agerKy 
statements  of  orgtmization  and  functions  are 
examples  of  doctfnents  appearing  in  this 
section. 


DEPARTMENT{OF  AGRICULTURE 

CoopwUv  Sibf  R«ae«rch, 
Education,  and  Extansion  Service 

Food  and  Agrkulturai  Selencaa 
National  Naad^  Graduala  Fallowahip 
Qranta  Prognaki  for  Hacal  Yaar  2000; 
Haquaat  for  Propoaals  and  Raquaat  for 
Input 

agency:  Cooperative  State  Research, 
Education,  and  Extension  Service, 
USDA.  j 

ACTION:  Notice  of  request  for  proposals 
and  request  for  input. 

summary:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREBS)  is  giving  notice  that  a 
competition  foi  new  graduate 
fellowship  graiits  will  not  be  held 
during  Fiscal  Year  (FY)  2000.  CSREES  is 
also  announcing  the  availability  of 
supplemental  gpuits  for  Special 
International  Sfudy  or  Thesis/ 
Dissertation  Retearch  Travel 
Allowances  for  FY  2000.  Applications 
for  supplemental  grants  are  invited  from 
recipients  of  currently  active  Food  and 
Agricultural  Sciences  National  Needs 
Graduate  Fellowship  Grants  to  support 
special  intemal^ional  study  or  thesis/ 
dissertation  resWch  experiences  for 
current  Fellowi.  CSREES  also  is 
soliciting  comments  regarding  this 
request  for  proposals  firom  any 
interested  party.  These  comments  will 
be  considered  ya  the  development  of  the 
next  request  fo»  proposals  for  this 
program.  Such  comments  will  be 
forwarded  to  tije  Secretary  or  his 
designee  for  use  in  meeting  the 
requirements  of  section  103(c)(2)  of  the 
Agricultural  Rasearch,  Extension,  and 
Education  Reform  Act  of  1998.  7  U.S.C. 
7613(c)(2). 

DATES:  Supplemental  Grant  proposals 
must  be  received  by  January  12,  2001. 
User  comment^  are  requested  within  six 
months  frt)m  th  e  issuance  of  the  request 
for  proposals.  Comments  received  after 


that  date  will  be  considered  to  the 
extent  practicable  (see  Section  G.). 
ADDRESSES:  Hand-delivered  proposals 
(brought  in  person  by  the  applicant  or 
through  a  courier  service)  must  be 
received  on  or  before  January  12,  2001, 
at  the  following  address:  Graduate 
Fellowship  (International) 
Supplemental  Grants  Program;  c/o 
Proposal  Services  Unit;  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
Room  303,  Aerospace  Center;  901  D 
Street,  SW.;  Washington,  DC  20024.  The 
telephone  number  is  (202)  401-5048. 
Proposals  transmitted  via  a  facsimile 
(fax)  machine  will  not  be  accepted. 

Proposals  submitted  through  the  U.S. 
mail  must  be  received  on  or  before 
January  12,  2001.  Proposals  submitted 
through  the  U.S.  mail  should  be  sent  to 
the  following  address:  Graduate 
Fellowship  (International) 
Supplemental  Grants  Program;  c/o 
Proposal  Services  Unit;  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  1400  Independence 
Avenue,  SW;  Washington,  DC  20250- 
2245. 

Written  user  comments  should  be 
submitted  by  first-class  mail  to:  Policy 
and  Program  Liaison  Staff;  Office  of 
Extramural  Programs;  USDA-CSREES; 
STOP  2299;  1400  Independence 
Avenue.  SW;  Washington.  DC  20250- 
2299;  or  via  e-mail  to:  RFP- 
OEP@reeusda.gov.  (This  address  is  only 
for  user  comments  and  not  for 
requesting  forms  or  information.)  In 
your  comments,  please  include  the 
name  of  the  program  and  the  fiscal  year 
of  the  request  for  proposals  to  which 
you  are  responding. 
FOR  FURTNER  INFORMATION  CONTACT:  Dr. 
Howard  Sandberg,  Higher  Education 
Programs;  Cooperative  State  Research. 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture.  STOP  2251, 
1400  Independence  Avenue.  SW; 
Washington,  DC  20250-2251; 
Telephone:  (202)  720-2193;  E-mail: 
hsandberg@reeusda.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

A.  Administrative  Provisions  and  Legislative 

Authority 

B.  Program  Description 

C.  Selection  Process  and  Evaluation  Criteria 


D.  How  to  Obtain  Application  Materials 

E.  What  to  Submit 

F.  Catalog  of  Federal  Domestic  Assistance 

G.  Stakeholder  Input 

A.  Administrative  Provisions  and 
Legislative  Authority 

This  Program  is  subject  to  the 
provisions  found  at  7  CFR  part  3402.  7 
CFR  3402.5(e)  sets  forth  procedures  to 
be  followed  when  submitting 
supplemental  grant  proposals  for  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances, 
rules  governing  the  evaluation  of 
proposals  and  the  awarding  of  such 
grants,  and  regulations  relating  to  the 
post-award  administration  of  grant 
projects. 

Legislative  authority  for  this  program 
is  contained  in  section  1417(b)(6)  of  the 
National  Agricultiiral  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (NARETPA)  (7  U.S.C. 
3152(b)(6)). 

B.  Program  Descriptioii 

CSREES  has  determined  that  a  new 
competition  for  special  international 
study  or  thesis/dissertation  research 
travel  allowances  will  be  held  during 
FY  2000,  and  hereby  solicits  proposals 
for  competitive  supplemental  grants. 
Proposals  may  be  submitted  by 
imiversities  or  colleges  who  currently 
have  active  Food  and  Agricultural 
Sciences  National  Needs  Graduate 
Fellowship  Grants.  Eligibility  for  this 
opportiinity  is  limited  to  any  current 
Fellow  with  sufficient  time  to  complete 
the  international  experience  before  the 
termination  date  of  the  fellowship  grant 
under  which  he/she  is  supported.  These 
supplementary  grants  provide  support 
for  a  Fellow  to  conduct  thesis/ 
dissertation  research  or  to  imdertake 
studies  at  a  site  outside  of  the  United 
States  primarily  for  the  pursuit  of 
activities  that  are  not  generally  available 
within  the  United  States.  Before  the 
international  study  or  thesis/ 
dissertation  research  travel  may 
commence,  a  Fellow  must  have 
completed  one  academic  year  of  full- 
time  study,  as  defined  by  the  institution, 
under  the  fellowship  appointment  and 
arrangements  must  have  been 
formalized  for  the  Fellow  to  study  and/ 
or  conduct  research  in  the  foreign 
location(s). 

Estimated  funds  for  supplemental 
grants  in  FY  2000  are  approximately 
$60,000.  These  funds  are  obtained  from 
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no-year  funds  drawn  from  expired 
fellowship  grants  with  unspent  funds 
remaining.  CSREES  has  determined  that 
no  FY  2000  appropriations  will  be 
targeted  to  supplemental  grants 
supporting  special  international  study 
or  thesis/dissertation  research  travel 
allowances.  For  each  travel  allowance, 
the  institution  may  request  up  to  $5,000. 
Travel  allowance  monies  may  be  used 
only  to  pay  travel  and  living  expenses 
for  the  Fellow  while  the  Fellow  is  on 
the  specific  international  assignment  as 
proposed  in  the  application  for  the 
special  international  study  or  thesis/ 
dissertation  research  travel  allowance. 
No  limitation  is  placed  on  the  number 
of  applications  an  institution  may 
submit.  Awards  will  be  made  to  the 
extent  possible  based  on  the  review  of 
the  proposal  and  availability  of  funds. 

C.  Selection  Process  and  Evaluation 
Criteria 

Applications  for  the  special 
international  travel  allowances  will  be 
evaluated  as  they  are  received  until 
available  funds  for  the  supplemental 
grants  are  exhausted.  Upon  receipt  of  an 
application,  CSREES  staff  will  first 
determine  the  eligibility  of  the  Fellow 
for  whom  the  application  was  submitted 
for  an  international  travel  experience. 
Eligible  and  complete  requests  then  will 
be  reviewed  by  professional  staff  from 
USD  A  or  other  Federal  agencies,  as 
appropriate.  Since  awards  for 
supplemental  grants  will  be  awarded  as 
reviews  are  completed,  there  is  no 
assurance  funds  will  be  available  late  in 
the  application  period  for  every 
acceptable  proposal. 

The  six  evaluation  criteria  are: 

1.  Destination  and  duration — the 
degree  to  which  the  destination  and 
duration  of  the  travel  experience  is 
appropriate  for  enhancing  the  Fellow's 
academic  program — 10  points. 

2.  Travel  experience  activities — the 
degree  to  which  the  specific 
international  experiences  contribute  to 
the  Fellow's  program  of  study — 30 
points. 

3.  Advance  preparations — the  degree 
to  which  the  proposed  study  or  research 
activities  are  well-planned,  including 
the  likelihood  that  these  activities  will 
come  to  fruition  and  that  the 
participation  of  identified  personnel 
will  materialize — 20  points. 

4.  Budget — the  degree  to  which  the 
budget  for  the  international  experience 
is  justified — 10  points. 

5.  Personnel — the  degree  to  which  the 
personnel,  both  U.S.  and  international, 
involved  with  the  travel  experience 
have  the  appropriate  credentials  and 
experience  to  direct  the  Fellow's 
international  experience,  and  the 


likelihood  that  their  participation  as 
mentors,  trainers,  advisors,  or  teachers 
will  contribute  to  the  educational  value 
of  the  travel  experiences — 20  points. 
6.  Supporting  documentation — the 
degree  to  which  letters  from  the  dean  of 
the  college  (or  equivalent  administrative 
unit)  and  the  fellowship  grant  project 
director  support  the  application — 10 
points. 

D.  How  To  Obtain  Application 
Materials 

An  Application  Kit  containing 
program  application  materials  will  be 
made  available  to  eligible  institutions 
upon  request.  These  materials  include 
the  Administrative  Provisions,  Request 
for  Proposals,  Program  Announcement, 
forms,  instructions,  and  other  relevant 
information  needed  to  prepare  and 
submit  grant  applications.  Copies  of  the 
Application  Kit  may  be  requested  from 
the  Proposal  Services  Unit;  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  1400  Independence 
Avenue,  SW;  Washington,  DC  20250- 
2245.  The  telephone  number  is  (202) 
401-5048.  When  contacting  the 
Proposal  Services  Unit,  please  indicate 
that  you  are  requesting  the  Application 
Kit  for  the  FY  2000  Graduate  Fellowship 
(International)  Supplemental  Grants 
Program. 

Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psb@reeusda.gov  that  states 
that  you  wish  to  receive  a  copy  of  the 
application  materials  for  the  FY  2000 
Graduate  Fellowship  (International) 
Supplemental  Grants  Program.  The 
materials  will  then  be  mailed  to  you 
(not  e-mailed)  as  quickly  as  possible. 

E.  What  To  Submit 

An  original  plus  six  copies  of  each 
application  must  be  submitted. 
Proposals  should  contain  all  requested 
information  when  submitted.  Each 
proposal  should  be  typed  on  SVz"  x  11" 
white  paper,  double-spaced,  and  on  one 
side  of  the  page  only.  Please  note  that 
the  text  of  the  proposal  should  be 
prepared  using  a  font  no  smaller  than  12 
point  and  one-inch  margins.  Each  copy 
of  the  application  should  be  stapled 
seciu-ely  in  the  upper  left-hand  comer 
(DO  NOT  BIND).  All  copies  of  die 
application  must  be  submitted  in  one 
package.  Applications  transmitted  via  a 
facsimile  (FAX)  machine  will  not  be 
accepted. 

A  separate  application  must  be 
submitted  by  a  fellowship  grant  project 
director  at  an  eligible  institution  on 


behalf  of  each  Fellow  for  which  a 
special  international  study  or  thesis/ 
dissertation  research  travel  allowance  is 
requested. 

Each  application  must  include  an 
"Application  for  Funding,"  Form 
CSREES-661,  and  a  "Budget."  Form 
CSREES-55.  To  provide  the  office  of 
Higher  Education  Programs  (HEP)  with 
sufficient  information  upon  which  to 
evaluate  the  merits  of  the  requests  for  a 
special  international  study  or  thesis/ 
dissertation  research  travel  allowance, 
each  application  for  a  supplemental 
grant  must  contain  a  narrative  which 
provides  the  following:  (1)  The  specific 
destination(s)  and  diu-ation  of  the  travel: 
(2)  the  specific  study  or  thesis/ 
dissertation  research  activities  in  which 
the  Fellow  will  be  engaged;  (3)  how  the 
international  experience  will  contribute 
to  the  Fellow's  program  of  study;  (4)  a 
budget  narrative  specifying  and 
justifying  the  dollar  amount  requested 
for  the  travel;  (5)  siunmary  credentials 
of  both  the  U.S.  and  international 
faculty  or  other  professionals  with 
whom  the  Fellow  will  be  working 
during  the  international  experience 
(summary  credentials  must  not  exceed 
three  pages  per  person;  "Summary 
Vita — Teaching  Proposal,"  Form 
CSREES-708,  may  be  used  for  tiiis 
purpose);  (6)  a  letter  from  the  dean  of 
the  Fellow's  college  or  equivalent 
administrative  unit  supporting  the 
Fellow's  travel  request  and  certifying 
that  the  travel  experience  will  not 
jeopardize  the  Fellow's  satisfactory 
progress  toward  degree  completion;  and 
(7)  a  letter  from  the  fellowship  grant 
project  director  certifying  the  Fellow's 
eligibility,  the  accuracy  of  the  Fellow's 
travel  request,  and  the  relevance  of  the 
travel  to  the  Fellow's  advanced  degree 
objectives. 

"The  narrative  portion  of  the 
application  must  not  exceud  10  pages, 
excluding  the  summary  vita/vitae. 

F.  Catalog  of  Federal  Domestic 
Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.210. 

G.  Stakeholder  Input 

CSREES  is  soliciting  comments 
regarding  this  solicitation  of 
applications  from  any  interested  party. 
These  conunents  will  be  considered  in 
the  development  of  the  next  request  for 
proposals  for  the  program.  Such 
comments  will  be  forwarded  to  the 
Secretary  or  his  designee  for  use  in 
meeting  the  requirements  of  section 
103(c)(2)  of  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998  (Pub.  L.  105-185).  Comments 
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should  be  submitted  as  provided  for  in 
the  ADDRESSES  ^d  DATES  portions  of 
this  Notice. 

Done  at  Washir  gton.  DC,  this  28th  day  of 
lanuary,  2000. 
Charles  W.  Laugh  lin, 

Administrator,  Cooperative  State  Research, 
Education,  and  Ei  tension  Service. 
[FR  Doc.  00-2823  Filed  2-7-00;  8:45  am) 

BtUJNQ  COOC  3410-12-P 


DEPARTMENT  DF  COMMERCE 
International  TifKle  Administration 

[A-1 22-601] 

Brass  StMSt  anb  Strip  From  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Admlnlstr^ve  Review 

agency:  Import  Administration, 

International  Trade  Administration. 

E>epartment  of  C  lommerce. 

ACTION:  Notice  Qf  preliminary  results  of 

antidumping  duty  administrative 

review. 


SUMMARY:  In  red 
Hussey  Copper  1 
Company,  Olin  | 
Outokumpu 


conducting  an : 
the  antidumping 
sheet  and  strip 
covers  one  mant 
this  merchandij 
Wolverine  Tube 


sonse  to  a  request  by 
Ltd.,  The  Miller 
Corporation, 
ierican  Brass,  Revere 
Copper  Products,  Inc.,  International 
Association  of  Machinists  and 
Aerospace  Workers,  International 
Union,  Allied  Industrial  Workers  of 
America  ("AFLIcIO"),  Mechanics 
Educational  Society  of  America  ("Local 
56"),  and  the  uiited  Steel  Workers  of 
America  ("AFliciO/CLC")  {collectively 
the  "Petitioners!'),  the  Department  of 
Commerce  ("th^  Department")  is 

Iministrative  review  of 
;  duty  order  on  brass 
jm  Canada.  The  review 
ifactiuer/exporter  of 
I  to  the  United  States, 
(Canada),  Inc., 
("Wolverine").  The  period  covered  is 
January  1,  1998  through  December  31, 
1998.  As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  that  a  dumping  margin 
exists  for  this  raspondent  for  the 
covered  period. 

We  invite  int(  irested  parties  to 
comment  on  thdse  preliminary  results. 
Parties  who  suh  mit  argument  in  this 
proceeding  are  i  equested  to  submit  with 
the  argument  (1 1  a  statement  of  the  issue 
and  (2)  a  brief  s  unmary  of  the 
argument. 

EFFECTIVE  DATE:  February  8,  2000. 
FOR  FURTHER  IN(»ORMAT)ON  CONTACT: 
Paige  Rivas  or  Mithya  Nagarajan, 
Antidumping/C  ountervailing  Duty 
Enforcement,  Ii  iport  Administration, 
Office  IV,  Grou  i  II .  International  Trade 


Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington,  DC  20230; 
telephone:  (202)  482-0651  or  482-5253, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's 
regulations  refer  to  the  regulations 
codified  at  19  CFR  Part  351  (1999). 

Background 

The  Department  of  Commerce  ("the 
Department")  published  an 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Canada  on  January  12, 
1987  (52  FR  1217).  On  January  14,  1999, 
the  Department  published  a  notice  of 
"Opportimity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Canada  (64  FR  2470).  On 
January  29, 1999,  the  Petitioners 
requested  an  administrative  review  of 
Wolverine's  exports  of  the  subject 
merchandise  to  the  United  States  for  the 
period  January  1, 1998  through 
December  31,  1998.  In  accordance  with 
19  CFR  351.213  we  published  a  notice 
of  initiation  of  the  review  on  February 
22, 1999  (64  FR  8542).  The  Department 
is  now  conducting  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

On  April  22,  1999,  we  issued  an 
antidiunping  questionnaire  to 
Wolverine.  Wolverine  submitted  the 
response  to  Sections  A,  B,  C,  and  D  on 
July  9,  1999.  On  July  29, 1999,  the 
Petitioners  submitted  comments  with 
respect  to  Wolverine's  questionnaire 
which  response. 

We  issued  a  supplemental 
questionnaire  to  Wolverine  on  October 
13, 1999.  The  response  to  this 
supplemental  questionnaire  was 
submitted  by  Wolverine  on  November 
12,  1999.  On  December  2,  1999,  the 
Petitioners  submitted  comments  with 
respect  to  Wolverine's  supplement 
questionnaire  response. 

On  December  20,  1999  we  issued  a 
second  supplemental  questionnaire  to 
Wolverine.  Wolverine  filed  its  response 
to  the  second  supplemental 
questionnaire  which  was  received  on 
January  11,  2000. 

On  January  28,  2000,  the  Department 
issued  its  third  supplemental 
questionnaire  to  Wolverine.  The 


response  to  the  supplemental 
questionnaire  is  not  due  until  after  the 
preliminary  results  are  completed. 
Therefore,  we  will  take  that  response 
into  account  for  the  final  results  of 
review. 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  issuing  a  preliminary 
determination  in  an  administrative 
review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
review  within  the  statutory  time  limit  of 
245  days.  On  October  19, 1999,  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  in  this  case  to 
January  31,  2000.  See  Brass  Sheet  and 
Strip  from  Canada:  Time  Limit,  64  FR 
56308  (October  19,  1999). 

Scope  of  Review 

The  product  covered  by  this  review  is 
brass  sheet  and  strip  ("BSS"),  other  than 
leaded  and  tinned  BSS.  The  chemical 
composition  of  the  covered  products  is 
currently  defined  in  the  Copper 
Development  Association  ("C.D.A.") 
200  Series  or  the  Unified  Niunbering 
System  ("U.N.S.")  C2000.  This  review 
does  not  cover  products  the  chemical 
compositions  of  which  are  defined  by 
other  C.D.A.  or  U.N.S.  series.  In 
physical  dimensions,  the  products 
covered  by  this  review  have  a  solid 
rectangular  cross  section  over  0.006 
inches  (0.15  millimeters)  through  0.188 
inches  (4.8  millimeters)  in  finished 
thickness  or  gauge,  regardless  of  width. 
Coiled,  wound-on-reels  (traverse 
woimd),  and  cut-to-length  products  are 
included.  The  merchandise  is  currently 
classified  under  Harmonized  Tariff 
Schedule  ("HTS")  item  niunbers 
7409.21.00  and  7409.29.00.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
order  remains  dispositive.  F*ursuant  to 
the  final  affirmative  determination  of 
circumvention  of  the  antidumping  duty 
order,  covering  the  period  September  1, 
1990,  through  September  30, 1991.  we 
determined  that  brass  plate  used  in  the 
production  of  BSS  falls  within  the  scope 
of  the  antidiunping  duty  order  on  BSS 
from  Canada.  See  Brass  Sheet  and  Strip 
from  Canada:  Final  Affirmative 
Determination  of  Circumvention  of 
Antidumping  Duty  Order,  58  FR  33610 
(June  18, 1993). 

The  period  of  review  ("POR")  is 
January  1,  1998,  through  December  31, 
1998.  "The  review  involves  one 
manufacturer/exporter.  Wolverine. 

United  States  Price  ("USP") 

In  calculating  the  price  to  the  United 
States,  we  used  export  price  ("EP")  as 
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defined  in  section  772(a)  of  the  Act 
because  the  subject  merchandise  was 
sold  to  unaffiliated  U.S.  piu-chasers  in 
the  United  States  prior  to  the  date  of 
importation  into  the  United  States  and 
the  use  of  constructed  export  price  was 
not  indicated  by  the  facts  of  the  record. 
We  calculated  EP  based  on  prices  that 
were  for  merchandise  delivered  to  the 
customers'  premises.  In  accordance  with 
section  772(c)(1)  of  the  Act,  we  adjusted 
the  gross  USP  for  U.S.  brokerage  and 
handling,  foreign  and  U.S.  inland 
freight,  and  customs  duty.  No  other 
adjustments  to  EP  were  claimed  or 
allowed. 

Normal  Value  ("NV") 


A.  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared 
Wolverine's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  Because 
Wolverine's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  provides  a  viable 
basis  for  calculating  NV  for  Wolverine. 

B.  Below  Cost  of  Production  Test 

Because  we  disregarded  sales  below 
the  cost  of  production  ("COP")  in  the 
1997  POR,  the  most-recently  completed 
segment  of  this  proceeding,  we  have 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
under  consideration  for  determining  NV 
in  this  review  may  have  been  at  prices 
below  the  COP,  within  the  meaning  of 
section  773(b){2)(A)(ii)  of  the  Act.  See 
Notice  of  Final  Results  of  Review  and 
Intent  Not  to  Revoke  Order  in  Part: 
Brass  Sheet  and  Strip  from  Canada,  64 
PR  46344  (August  25,  1999)  {"BSS-S 
1997").  Therefore,  pursuant  to  section 
773(b)(1)  of  the  Act,  we  initiated  a  COP 
investigation  of  sales  by  Wolverine.  In 
accordance  with  section  773(b)(3)  of  the 
Act,  we  calculated  COP  based  on  the 
sum  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product,  plus  selling,  general,  and 
administrative  expenses  ("SG&A")  and 
the  cost  of  all  expenses  incidental  to 
placing  the  foreign  like  product  in 
condition  packed  ready  for  shipment. 
We  relied  on  the  home  market  sales  and 
COP  information  Wolverine  provided  in 
its  questionnaire  responses.  After 
calculating  COP,  we  tested  whether 
home  market  sales  of  subject  BSS  were 


made  at  prices  below  the  COP  within  an 
extended  period  of  time  in  substantial 
quantities,  and  whether  such  prices 
permitted  the  recovery  of  all  costs 
within  a  reasonable  period  of  time.  To 
conduct  this  test,  we  compared  model- 
specific  COPs  to  the  reported  home 
market  prices  less  any  applicable 
movement  charges. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  twenty  percent  of 
Wolverine's  home  market  sales  of  a 
model  were  at  prices  less  than  the  COP, 
we  did  not  disregard  any  below-cost 
sales  of  that  model  because  we 
determined  that  the  below-cost  sales 
were  not  made  within  an  extended 
period  of  time  in  "substantial 
quantities."  Where  twenty  percent  or 
more  of  Wolverine's  home  market  sales 
of  a  particular  model  were  at  prices  less 
than  the  COP,  we  determined  that  such 
sales  were  made  within  an  extended 
period  of  time  in  substantial  quantities 
in  accordance  with  section  773(b)(2)  (B) 
and  (C)  of  the  Act.  To  determine 
whether  such  sales  were  at  prices  which 
would  not  permit  the  full  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act,  we  compared  home  market 
prices  to  the  weighted-average  COPs  for 
the  POR.  The  results  of  our  cost  test  for 
Wolverine  indicated  that  for  certain 
home  market  models  less  than  twenty 
percent  of  the  sales  of  the  model  were 
at  prices  below  COP.  We  therefore 
retained  all  sales  of  these  models  in  our 
analysis  and  used  them  as  the  basis  for 
determining  NV.  Our  cost  test  for 
Wolverine  also  indicated  that  for  certain 
other  home  market  models  more  than 
twenty  percent  of  the  home  market  sales 
within  an  extended  period  of  time  were 
at  prices  below  COP  and  would  not 
permit  the  full  recovery  of  all  costs 
within  a  reasonable  period  of  time.  In 
accordance  with  section  773(b)(1)  of  the 
Act,  we  therefore  excluded  the  below- 
cost  sales  of  these  models  from  our 
analysis  and  used  the  remaining  above- 
cost  sales  as  the  basis  for  determining 
NV. 

C  Differences  in  Levels  of  Trade 
("LOT") 

In  accordance  with  section 
773(a)(l)(B){i)  of  the  Act  and  the 
Statement  of  Administrative  Action 
("SAA")  at  829-831,  to  the  extent 
practicable,  the  Department  will 
calculate  NV  based  on  sales  at  the  same 
LOT  as  the  U.S.  sales.  When  the 
Department  is  unable  to  find  sales  in  the 
comparison  market  at  the  same  LOT  as 
the  U.S.  sale(s),  the  Department  may 
compare  sales  in  the  U.S.  and  foreign 
market  at  different  LOTs,  and  adjust  NV 
if  appropriate.  The  NV  LOT  is  that  of 


the  starting-price  sales  in  the  home 
market.  As  the  Department  explained  in 
Gray  Portland  Cement  and  Clinker  From 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  62  FR 
17148,  17156  (April  9,  1997),  for  both 
EP  and  CEP,  the  relevant  transaction  for 
the  LOT  analysis  is  the  sale  from  the 
exporter  to  the  importer. 

To  determine  whether  comparison 
market  NV  sales  are  at  a  different  LOT  - 
than  the  U.S.  sales,  we  examine  stages 
in  the  marketing  process  and  selling 
functions  along  the  chain  of  distribution 
between  the  producer  and  unaffiliated 
customer.  If  \he  comparison-market 
sales  are  at  a  different  LOT  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
South  Africa,  62  FR  61731,  61732 
(November  17,  1997),  and  Granular 
Polytetrafluoroethylene  Resin  From 
Italy;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  63  FR  25826  (May  11, 1998). 

In  its  questionnaire  responses. 
Wolverine  stated  that  there  were  no 
significant  differences  in  its  selling 
activities  by  customer  categories 
between  markets.  Therefore,  Wolverine, 
did  not  distinguish  between  LOTs  for 
this  review  and  did  not  claim  a  LOT 
adjustment.  Our  analysis  of  the 
questionnaire  responses  detailing  the 
selling  functions  [e.g..  strategic  and 
economic  planning;  technical  support; 
engineering  services;  procurement 
services;  packing;  computer,  legal, 
accounting,  audit,  and/or  business- 
systems  development;  and  freight  and 
delivery  arrangements)  provided  by 
Wolverine  in  the  U.S.  and  home  markets 
leads  us  to  conclude  that  sales  in  those 
markets  are  not  made  at  different  LOTs. 
Accordingly,  we  preliminarily  find  that 
all  sales  in  the  home  market  and  the 
U.S.  market  were  made  at  the  same 
LOT.  Therefore,  all  price  comparisons 
are  at  the  same  LOT  and  no  adjustment 
pursuant  to  section  773(a)(7)  of  the  Act 
is  necessary.  For  a  complete  discussion, 
see  Preliminary  Results  Analysis  Memo 
["Analysis  Memo"),  dated  January  31, 
2000.  on  file  in  the  Central  Records 
Unit,  Room  B-099  of  the  main 
Commerce  Department  Building. 

D.  Model-Matching 

We  calculated  NV  using  prices  of  BSS 
products  having  the  same  characteristics 
as  to  form,  temper,  gauge,  width,  and 
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alloy  as  the  U.J .  products.  We  used  the 
same  gauge  an<  width  groupings  and 
the  same  mode  -match  methodology  in 
this  review  as  i  n  the  last  completed 
administrative  review.  See  BS&S  1997. 
Also,  see  Anal  'sis  Memo. 

We  based  N\ '  on  the  price  at  which 
the  foreign  Uke  product  is  first  sold  for 
consumption  ii  i  the  exporting  country, 
in  the  usual  co  nmercial  quantities  and 
in  the  ordinary  course  of  trade,  and  at 
the  same  LOT  )  is  the  export  price,  as 
defined  by  seciion  773{a)(l)(B)(i)  of  the 
Act. 

We  reduced  *JV  for  warranty  and 
home  market  cedit  expenses,  and 
increased  NV  fir  U.S.  credit  expenses  in 
accordance  wil  b  section 
773(a)(6)(C)(iii  ,  due  to  differences  in 
circimistances  of  sale.  We  reduced  NV 
for  home  market  movement  expenses,  in 
accordance  with  section  773(a)(6)(B)(ii); 
and  for  packin] ;  costs  inciirred  in  the 
home  market,  i  3  accordance  with 
section  773{a)(  ))(B)(i);  and  increased  NV 
to  account  for  U.S.  packing  expenses  in 
accordance  wilh  section  773(a)(6)(A). 

Preliminary  Rfsults  of  the  Review 

As  a  result  o 
to  NV,  we  prel 
a  3.33  percent 
for  Wolverine 
1998,  through 

Assessment 


our  comparison  of  EP 

:  minarily  determine  that 

lumping  margin  exists 

or  the  period  January  1, 
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continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
these  reviews,  a  prior  review,  or  the 
original  LTFV  investigations,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
manufacturer  nor  the  exporter  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  continue  to  be 
8.10  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigations. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  publication  of  this  notice. 
Pursuant  to  19  CFR  351.309,  interested 
parties  may  submit  written  comments  in 
response  to  these  preliminary  results. 
Case  briefs  must  be  submitted  within  30 
days  after  the  date  of  publication  of  this 
notice,  and  rebuttal  briefs,  limited  to 
arguments  raised  in  case  briefs,  must  be 
submitted  no  later  than  five  days  after 
the  time  limit  for  filing  case  briefs. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  A  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument.  Case  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  19  CFR  351.303(f). 
Also,  pursuant  to  19  CFR  351.310, 
within  30  days  of  the  date  of  publication 
of  this  notice,  interested  parties  may 
request  a  public  hearing  on  arguments 
to  be  raised  in  the  case  and  rebuttal 
briefs.  Unless  the  Secretary  specifies 
otherwise,  the  hearing,  if  requested,  will 
be  held  two  days  after  the  date  for 
submission  of  rebuttal  briefs,  that  is, 
thirty-seven  days  after  the  date  of 
publication  of  these  preliminary  results. 
The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing  not  later  than  120  days 
after  the  date  of  publication  of  these 
preliminary  results. 

Notification  to  Parties 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 


Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  January  31.  2000. 
Holly  Kuga, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-2851  Filed  2-7-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-605] 

Certain  Circular  Welded  Non-Alloy 
Steel  Pipe  From  Mexico;  Final  Results 
of  Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
administrative  reviews. 

summary:  On  June  25, 1999,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  the 
1992-1993  and  1993-1994 
administrative  reviews  of  the 
antidumping  duty  order  on  certain 
circular  welded  non-alloy  steel  pipe 
fi-om  Mexico  (64  FR  34190).  These 
reviews  cover  one  manufacturer/ 
exporter  of  the  subject  merchandise 
during  the  periods  of  review  (POR)  for 
April  28, 1992  through  October  31, 
1993,  (the  92/93  POR)  and  November  1, 
1993  through  October  31,  1994  (the  93/ 
94  POR). 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  upon  our 
analysis  of  the  comments  received  we 
have  not  changed  the  results  from  those 
presented  in  our  preliminary  results  for 
the  92/93  administrative  review. 
However,  we  have  changed  the  results 
for  the  93/94  administrative  review. 
EFFECTIVE  DATE:  February  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Drury  at  (202)  482-0195  or  Linda 
Ludwig  at  (202)  482-3833, 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 


Federal  Register / Vol.  65,  No.  26 /Tuesday,  February  8,  2000 /Notices 


6137 


amended  (the  Tariff  Act)  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31,  1994. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  an 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico  on  November  2, 1992  (57 
FR  49453).  The  Department  published  a 
notice  of  Opportunity  to  Request  an 
Administrative  Review  of  the  . 
antidumping  duty  order  for  the  92/93 
FOR  on  November  3,  1993  (58  FR 
58682).  On  November  19,  1993. 
respondent  Hylsa  S.A.  de  C.V.  (Hylsa) 
requested  that  the  Department  conduct 
an  administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico.  On  November  30, 1993, 
respondent  Tuberia  Nacional  S.A.  de 
C.V.  (TUNA)  requested  that  the 
Department  conduct  an  administrative 
review  of  this  order.  We  initiated  this 
review  on  January  18,  1994  (59  FR 
2593). 

The  Department  published  a  notice  of 
Opportunity  to  Request  an 
Administrative  Review  of  the 
antidumping  duty  order  for  the  93/94 
FOR  on  November  10,  1994  (59  FR 
56034).  On  November  29,  1994, 
respondent  Hylsa  requested  that  the 
Department  conduct  an  administrative 
review  of  the  antidumping  duty  order 
on  circular  welded  non-alloy  steel  pipe 
and  tube  from  Mexico.  On  November 
30, 1994,  respondent  Western  American 
Manufactxu-ing,  Inc.  (Western  American) 
requested  that  the  Department  conduct 
an  administrative  review  of  this  order. 
We  initiated  this  review  on  December 
15,  1994.  (59  FR  64650). 

We  published  the  preliminary  results 
of  these  reviews,  and  termination  of 
reviews  with  respect  to  TUNA  and 
Western  American,  in  the  Federal 
Register  on  Jime  25,  1999  (Circular 
Welded  Non-Alloy  Steel  Pipe  and  Tube 
From  Mexico:  Preliminary  Results  of 
Antidiunping  Duty  Administrative 
Reviews;  and  Partial  Revocation,  64  FR 
34190  (Preliminary  Results)).  Hylsa  filed 
a  case  brief  on  July  26, 1999;  we  did  not 
receive  any  other  case  or  rebuttal 
comments. 

The  Department  has  now  completed 
these  reviews  in  accordance  with 
section  751  of  the  Tariff  Act. 

Scope  of  the  Review 

The  review  of  circular  welded  non- 
alloy  steel  pipe  and  tube  covers 
products  of  circular  cross-section,  not 
more  than  406.4  millimeters  (16  inches) 
in  outside  diameter,  regardless  of  wall 


thickness,  surface  finish  (black, 
galvanized,  or  painted),  or  end  finish 
(plain  end,  beveled  end,  threaded,  or 
threaded  and  coupled).  Those  pipes  and 
tubes  are  generally  known  as  standard 
pipe,  though  they  may  also  be  called 
structural  or  mechanical  tubing  in 
certain  applications.  Standard  pipes  and 
tubes  are  intended  for  the  low  pressure 
conveyance  of  water,  steam,  natural  gas, 
air  and  other  liquids  and  gases  in 
plumbing  and  heating  systems,  air 
conditioning  units,  automatic  sprinkler 
systems,  and  other  related  uses. 
Standard  pipe  may  cdso  be  used  for  light 
load-bearing  and  mechanical 
applications,  such  as  for  fence  tubing, 
and  for  protection  of  electrical  wiring, 
such  as  conduit  shells. 

The  scope  is  not  limited  to  standard 
pipe  and  fence  tubing,  or  those  types  of 
mechanical  and  structural  pipe  that  are 
used  in  standard  pipe  applications.  All 
carbon  steel  pipes  and  tubes  within  the 
physical  description  outlined  above  are 
included  within  the  scope  of  this 
review,  except  line  pipe,  oil  country 
tubular  goods,  boiler  tubing,  cold-drawn 
or  cold-rolled  mechanical  tubing,  pipe 
and  tube  hollows  for  redraws,  finished 
scaffolding,  and  finished  rigid  conduit. 
In  accordance  with  the  Final  Negative 
Determination  of  Scope  Inquiry  (56  FR 
11608.  March  21,  1996),  pipe  certified  to 
the  API  5L  Une  pipe  specification,  or 
pipe  certified  to  both  the  API  5L  line 
pipe  specifications  and  the  less- 
stringent  ASTM  A-53  standard  pipe 
specifications,  which  fall  within  the 
physical  parameters  as  outlined  above, 
and  entered  as  line  pipe  of  a  kind  used 
for  oil  and  gas  pipelines,  are  outside  of 
the  scope  of  the  antidumping  duty 
order. 

Imports  of  these  products  are 
currently  classifiable  xmder  the 
following  Harmonized  Tariff  Schedule 
(HTS)  subheadings:  7306.3010.00, 
7306.30.50.25,  7306.30.50.32, 
7306.30.50.40,  7306.30.50.55, 
7306.30.50.85,  and  7306.30.50.90.  These 
HTS  item  nimibers  are  provided  for 
convenience  and  customs  purposes.  The 
written  descriptions  remain  dispositive. 

Analysis  of  Comments  Received 

Comment  1:  Use  of  Best  Information 
Available  for  92/93  Administrative 
Review. 

Hylsa  takes  issue  with  the 
Department's  statement  that  [t]he 
inability  of  Hylsa  to  reconcile  aggregate 
quantities  and  values  to  its  financial 
statements  throws  into  doubt  the 
acciu'acy  of  Hylsa's  reported 
transaction-specific  sales,  and  that 
because  of  such  inaccuracies,  the 
Department  does  (n]ot  beUeve  that  it  is 


possible  to  calculate  an  accurate  margin 
for  the  first  review.  (64  FR  34190,  at 
34192).  On  the  contrary,  Hylsa  states 
that  the  Department  was  able  to  verify 
that  the  reported  information  was 
consistent  with  the  sales  information  in 
Hylsa's  accounting  system.  Any 
discrepancies,  argues  Hylsa,  were 
minor,  and  did  not  undermine  the 
integrity  of  the  response. 

By  way  of  explaining  any 
discrepancies,  Hylsa  points  to  the  fact 
that  the  verification  for  the  review  took 
place  over  2V2  years  after  Hylsa  filed  its 
initial  response.  In  the  intervening  time, 
according  to  Hylsa.  a  failure  of  a 
computer  hard  drive  resulted  in  the  loss 
of  the  database  used  to  prepare  the 
original  response.  Compounding  the 
problem,  according  to  Hylsa.  is  the  fact 
that  it  had  to  respond  to  Department 
requests  for  submissions  and 
information  concerning  four  separate 
reviews.  According  to  Hylsa,  the  burden 
of  responding  to  information  requests, 
and  preparing  for  verifications  for  the 
94/95  administrative  review  concerning 
the  same  product,  prevented  Hylsa  from 
having  adequate  time  and  resources  to 
resolve  this  problem. 

In  examining  the  discrepancies  found 
by  the  Department.  Hylsa  classifies 
them  into  two  categories.  The  first 
category  contains  errors  that  Hylsa 
asserts  are  inconsequential  because, 
according  to  Hylsa,  the  sales  involved 
will  not  be  used  in  the  Department's 
margin  calculations.  These  involve  third 
country  sales,  and  sales  regarding 
unreported  secondary  merchandise. 

Hylsa  places  the  discrepancies 
between  both  U.S.  and  home  market 
quantity  and  value  figures  into  the 
second  category.  These  discrepancies 
might  affect  the  Department's  dumping 
calculations.  However,  according  to 
Hylsa,  these  discrepancies  were  small 
and  insignificant  for  the  purposes  of 
verifying  the  accuracy  of  Hylsa's 
response. 

Furthermore,  Hylsa  states  that  it 
cooperated  with  the  Department  to  the 
best  of  its  ability  to  proVide  the 
requested  information.  Given  the  nature 
of  the  errors,  and  the  fact  that  Hylsa 
cooperated  with  the  Department.  Hylsa 
believes  that  the  submitted  information 
was  sufficient  and  that  there  is  no 
reasonable  basis  for  the  Department  not 
to  use  the  submitted  data. 

Petiticmers  did  not  comment  on  the 
issues. 

Department's  Position 

We  disagree  with  respondent.  To 
begin,  the  Department  takes  issue  with 
Hylsa's  statement  that  it  could  not 
provide  the  necessary  database  because 
of  a  computer  failure.  Ehiring  the 
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verification,  Hylsa  stated  to  the 
Department  ths  t  it  had  changed 
computer  syste  ms  and  neglected  to 
preserve  those  pata  files  which  it  would 
need  to  document  and  explain  its 
method  of  responding  to  the 
Department's  questionnaire.  {See 
verification  report  at  page  20).  Thus, 
rather  than  beiag  the  result  of  a 
computer  failufe,  findings  at  verification 
indicated  that  ^e  company,  in  the 
process  of  changing  computer  systems, 
simply  failed  tc^  preserve  a  key  database. 

With  regard  tp  the  errors  in  quantity 
and  value,  both  those  known  before 
verification  and  those  discovered  at 
verification,  th^  Department  disagrees 
with  Hylsa's  statements  that  they  were 
either  minor  or  irrelevant  to  the 
Department's  analysis.  Establishing  the 
completeness  a^d  acciu-acy  of  the 
response  with  riespect  to  the  quantity 
and  value  of  sales  in  both  the  home  and 
U.S.  markets  is  la  very  significant 
element  of  veri^cation.  Only  with  a 
complete  and  accurate  response  can  the 
Department  reajsonably  calculate  values 
for  a  price  analysis. 

19  CFR  353.37(a)  states  that  (tlhe 
Secretary  will  i  ise  the  best  information 
available  when  jver  the  Secretary:  (1) 
Does  not  receive  a  complete,  accurate, 
and  timely  resp  onse  to  the  Secretary's 
request  for  factual  information:  or  (2)  Is 
unable  to  verif] ,  within  the  time 
specified,  the  accuracy  and 
completeness  qf  the  factual  information 
submitted.  In  t]  le  instant  case,  Hylsa  did 
not  provide  a  omplete,  accurate,  and 
timely  responsi  i  to  the  Department. 
Additionally,  tl  le  Department  was 
unable  to  verifj ,  within  the  time 
specified,  the  a  :curacy  and 
completeness  o  f  the  information  which 
Hylsa  did  subn  it. 

At  verification  the  Department 
ascertained  that  Hylsa's  submission 
contained  two  Errors.  Both  errors 
prevented  the  Department  from 
establishing  completeness  and  accuracy. 
The  first  error  yas  that  certain  sales  of 
subject  merchandise  were  not  reported 
to  the  Department  until  the  verification, 
including  large  amounts  of  sales  of 
subject  merchandise  in  the  home 
market.  The  second  error  was  that  even 
with  these  unreported  sales  included, 
Hylsa  was  unable  to  reconcile  quantity 
and  value  figures.  While  the  Department 
provided  Hylsa  with  three  separate 
opportunities  tp  reconcile  its  quantity 
and  value  figures  during  the  verification 
process,  using  !  eparate  databases,  Hylsa 
was  ultimately  unable  to  reconcile  any 
of  the  differences  (See  verification 
report  at  16). 

With  regard  1  o  the  first  error 
(xmreported  sahs),  the  Department 
discovered  at  v  jrification  that 
approximately  10  percent  of  sales  of 


subject  merchandise  in  the  home  market 
(most  of  which,  but  not  all,  were 
seconds)  had  not  been  reported  and  that 
a  large  voliune  of  third  country  sales 
were  not  reported.  The  failure  to  report 
approximately  10  percent  of  home 
market  sales  imtil  verification  is 
especially  disturbing  and,  by  itself,  is 
reasonable  grounds  to  apply  BIA  to  this 
case  (19  CFR  353.37(a)(1)).  The 
importance  of  providing  accurate 
information  regarding  the  quantity  and 
value  of  sales  in  the  home  market,  on  a 
timely  basis,  which  forms  the  basis  of 
calculating  fair  market  value,  cannot  be 
overstated.  Full  disclosure  of  such 
information  prior  to  verification  is 
critical  to  the  process  of  verifying  its 
accuracy  and  suitability  for  use  in 
determining  fair  market  value.  Due  to 
stringent  time  deadlines  and  the 
significant  limitations  on  Commerce's 
resources,  'it  is  vital  that  acciu-ate 
information  be  provided  promptly  to 
allow  the  agency  sufficient  time  for 
review."  Ceramica  Regiomontana,  S.A. 
V.  United  States,  10  CIT  399,  406,  636 
F.  Supp.  961,  967  (1986).  Tatung  Co.  v. 
United  States.  18  CIT  1137,  1140  (1994). 
The  failure  to  report  a  substantial 
portion  of  information  regarding 
quantity  or  value  is  sufficient  grounds 
for  the  application  of  BIA.  The  use  of  a 
'neutral'  margin  .  .  .  [where  respondent 
failed  to  report  a  significant  percentage 
of  its  home  market  prices]  .  .  .  would 
be  inconsistent  with  the  purpose  of  BIA, 
which  is  to  insure  a  reasonably  adverse 
inference  against  respondents  which  fail 
to  comply  fully  with  the  Department's 
requests  for  information.  (See  Notice  of 
Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
Certain  Corrosion-resistant  Carbon  Steel 
Flat  Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Germany,  58  FR 
37136,  37145  Quly  9,  1993)).  As  the 
Court  noted  in  Persico  Pizzamiglio,  S.A. 
v.  United  States,  by  allowing  the 
Department  to  reject  a  submission  in 
toto,  the  court  encourages  full 
disclosiire  by  the  respondent,  because 
only  full  disclosiue  will  lead  to  a 
dumping  margin  lower  than  that 
established  by  employing  BIA.  Persico 
Pizzainiglio,  S.A.  v.  United  States,  18 
CIT  299  (CIT  1994).  The  lack  of  full 
information  prior  to  verification 
substantially  compromised  the  integrity 
of  Hylsa's  response. 

In  addition  to  the  failure  of  Hylsa  to 
report  all  home  market  sales  of  subject 
merchandise,  the  Department  was 
unable  to  verify  the  quantity  and  value 
figures  for  both  home  market  and  U.S. 
sales  for  the  review.  Hylsa  claims  that 
the  loss  of  the  database  used  to  create 


the  original  submission,  as  well  as  the 
need  to  respond  to  multiple  Department 
requests  for  information  on  various 
reviews  over  a  one-year  peribd, 
complicated  its  efforts  to  reconcile 
quantity  and  value  figures.  However,  the 
Department  provided  Hylsa  with  three 
separate  opportunities  to  reconcile  the 
quantity  and  value  figures  during 
verification  (See  verification  report  at 
16).  Hylsa  was  unable  to  do  so.  The 
failure  to  verify  the  submitted 
information  is  sufficient  groimds  for  the 
application  of  BIA  (19  CFR 
353.37(a)(2)). 

Despite  its  failure  to  reconcile 
quantity  and  value,  Hylsa  argues  that 
the  percentage  differences  were  minor 
and  did  not  prevent  the  Department 
from  making  reasonable  price 
comparisons.  However,  even  accepting 
Hylsa's  figures,  some  of  the  percentage 
differences  are  sufficiently  great  to  affect 
the  margin  calculations  (See  Analysis      < 
Memorandiun,  dated  January  7,  2000). 
More  importantly,  because  the 
Department  was  unable  to  verify 
quantity  and  value  figures,  we  have  no 
way  of  determining  whether  the  ■ 
imreported  sales  we  uncovered 
represented  all  unreported  sales. 
Verification  is  not  a  complete  audit,  and 
not  an  opportimity  to  provide 
substantial  new  data.  As  we  said  in 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Sodium  Nitrate 
from  Chile  (52  FR  25897,  25898  (July  9, 
1987)): 

Comment  4 

SQM  claims  that  during  the  first 
period  only  3.28  percent  and  during  the 
second  period  only  1.60  percent  of  sales 
in  the  United  States  of  commercial 
grade  nitrates  were  not  included  in  its 
response  and  these  omissions  would  not 
have  appreciably  affect  the 
Department's  analysis. 

Department's  Position 

The  Department  was  unable  to 
complete  its  price  analysis  because  of 
the  omission  of  an  undeterminable 
number  of  U.S.  sales  and  a  substantial 
number  of  other  deficiencies  found  at 
verification.  The  piupose  of  verification 
is  to  confirm  the  accuracy  of  the  data 
submitted;  the  Department  is  not 
authorized  to  use  verification  for  the 
purpose  of  supplementing  the 
information  originally  missing  from  the 
response  and  investigating  these 
unreported  sales.  Failure  to  include 
certain  sales  information  in  the  original 
response  meant  that  the  Department  was 
not  able  to  conduct  verification. 

Taken  together,  the  Department 
believes  that  the  totality  of  the  errors 
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and  omissions  found  at  verification 
render  Hylsa's  submitted  data  imusable 
for  piuposes  of  calculating  a  margin.  To 
summarize,  at  verification  the 
Department  found  that  both  the  reported 
quantity  and  value  of  home  market  sales 
were  misreported  to  varying  degrees. 
Additionally,  the  value  of  sales  to  the 
United  States  was  also  misreported. 
Hylsa  was  unable  to  reconcile  these 
differences.  Finally,  Hylsa  failed  to 
report  a  number  of  home  market  sales  of 
subject  merchandise  imtil  the 
Department  arrived  at  Hylsa  to  begin 
verification. 

The  decision  to  resort  to  BIA  in  an 
administrative  review  is  made  on  a  case- 
by-case  basis  after  evaluating  all 
evidence  in  the  administrative  record. 
See  Allied-Signal  Aerospace  Corp.  v. 
United  States,  966  F. 2d  1185,  1191  (Fed. 
Cir.  1993).  Once  again,  the  multiple  and 
pervasive  natiue  of  errors  and  omissions 
in  the  information  provided  by  Hylsa 
prevented  the  Department  from  relying 
on  Hylsa's  response,  as  the  Department 
was  not  confident  that  the  response  was 
an  acciu-ate  reflection  of  Hylsa's  sales 
activity  during  the  FOR.  Therefore,  the 
use  of  BIA  is  appropriate.  Since  Hylsa 
substantially  cooperated  with  the 
Department's  request  for  information, 
the  Department  believes  that  assigning 
Hylsa  second-tier  BIA  is  the  most 
reasonable  approach.  {See  Allied  Signal 
Aerospace  Corp.  v.  United  States,  996 
.  F.2d  1185  (Fed.  Cir.  1993)  (concluding 
that  the  Department's  two-tiered  BIA 
methodology,  under  which  cooperating 
companies  are  assigned  the  lower, 
second  tier  BIA  rate,  is  reasonable).)  As 
such,  the  Department  is  not  deviating 
fi'om  its  preliminary  results  with  respect 
to  the  first  administrative  review. 

Comment  2:  Use  of  Best  Information 
Available  for  93/94  Administrative 
Review. 

Hylsa  believes  that  the  Department's 
use  of  BIA  in  establishing  Hylsa's  cost 
of  production  in  the  second  review  is 
unfair.  While  acknowledging  that  it 
failed  to  report  weighted-average  costs 
for  the  full  FOR,  Hylsa  states  that  it  had 
no  reason  to  suspect  that  its 
methodology  was  inappropriate  imtil 
verification.  In  fact,  Hylsa  indicates  that 
it  had  ample  reason  to  believe  that  the 
methodology  was  the  Department's 
preferred  methodology  for  this  review. 

In  the  second  administrative  review, 
Hylsa  reported  six-month  costs 
corresponding  to  the  time  in  which 
Hylsa  made  sales  to  the  United  States. 
The  Department  approved  a  six-month 
reporting  period  for  sales  data  in  this 
review,  and  had  approved  six-month 
cost  reporting  for  the  94/95 
administrative  review.  Fiulhermore, 


after  the  submission,  the  Department 
did  not  notify  Hylsa  that  the  cost  data 
were  in  error.  Citing  Olympic 
Adhesives,  Inc.  v.  U.S.,  899  F.2d  1565, 
1573  (Fed.  Cir.  1990),  Hylsa  indicates 
that  the  Department  was  required  to 
give  notice  of  any  perceived 
inadequacies  of  the  responses.  Since  the 
Department  did  not  do  so  prior  to 
verification,  Hylsa  asserts,  there  was  no 
reason  to  suspect  that  the  reported  cost 
data  was  uaacceptable.  Therefore,  in  the 
interest  of  fairness,  Hylsa  requests  that 
the  Department  use  Hylsa's  reported 
costs  for  this  review. 

Petitioners  did  not  comment  on  the 
issues. 

Department's  Position 

We  agree  with  respondent,  and  have 
used  its  reported  costs  when  calculating 
the  margin  for  this  administrative 
review.  The  Department  accepted 
limited  reporting  in  the  third 
administrative  review.  As  the 
Department  used  a  similar  methodology 
in  a  previous  review,  the  use  of  limited 
reporting  in  this  review  is  consistent 
with  previous  practice.  Further,  the 
Department  did  not  request  that  Hylsa 
alter  its  reporting  methodology  in  this 
review.  Consequently,  application  of 
BIA  for  this  review  is  not  warranted. 

Final  Results  of  Review 

Based  on  our  review  of  the  arguments 
presented  above,  for  these  final  results 
we  have  made  no  changes  in  the 
margins  for  Hylsa  in  the  first  review.  We 
have  determined  that  Hylsa's  weighted- 
average  margin  for  the  period  April  28, 
1992  through  October  31,  1993  is  32.62 
percent.  Hylsa's  margin  for  the 
November  1, 1993  through  October  31, 
1994  period  of  review  is  7.17  percent. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  For  assessment  purposes,  we 
have  calculated  importer-specific  ad 
valorem  duty  assessment  rates  for  the 
merchandise  based  on  the  ratio  of  the 
total  amoimt  of  antidiunping  duties 
calculated  for  the  examined  sales  during 
the  FOR  to  the  total  quantity  of  sales 
examined  dvuing  the  FOR.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs. 

Fiulhermore,  the  following  deposit 
requirements  will  be  efi^ective  upon 
completion  of  the  fnal  results  of  these 
administrative  reviews  for  all  shipments 
of  circular  welded  non-alloy  steel  pipe 
from  Mexico  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  of  the  final  results 
of  these  administrative  reviews,  as 
provided  in  section  751(a)(1)  of  the 
Tariff  Act: 


(1)  The  cash  deposit  rate  for  Hylsa 
will  continue  to  be  8.31  percent  (See 
Circular  Welded  Non- Alloy  Steel  Pipe 
from  Mexico:  Final  Results  of 
Administrative  Review,  63  FR  33041 
(June  17. 1998); 

(2)  For  previously  reviewed  or 
investigated  companies  other  than 
Hylsa,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
pubhsh  for  the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  32.62  percent.  See  Antidumping 
Duty  Order;  Circular  Welded  Non- Alloy 
Steel  Pipe  from  Mexico,  57  FR  49453 
(November  2, 1992). 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of  the 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ( APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return  or  destruction 
of  APO  materials,  or  conversion  to 
judicial  protective  order,  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  the  terms  of  an  APO  is 
a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act 
(19  U.S.C.  1675(a)(1)  and  1677f[i)(l)). 

Dated:  lanuary  11,  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  00-2849  Filed  2-7-00;  8:45  am] 
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DEPARTMENt  OF  COMMERCE 
International  Trade  Administration 

[A-588-W6,  A-484-801] 

Electrolytic  Manganese  Dioxide  From 
Japan  and  Greece:  Notice  of  Extension 
of  Time  LimHi^  for  Preliminary  Results 
of  Antldumplnig  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  llrade  Administration, 
Department  of  Commerce. 
ACTION:  Noticel  of  extension  of  time 
limits  for  prelitninary  results  of 
antidumping  c^ty  administrative 
reviews. 


ibe 


SUMMARY:  The  Department  of  Commerce 
is  extending  th  b  time  limit  for  the 
preliminary  ret  tults  of  the  antidumping 
duty  administi  ative  reviews  of  the 
antidumping  outy  orders  on  electrolytic 
manganese  dioocide  from  Japan  and 
Greece.  The  p^od  of  review  is  April  1, 
1998.  through  ^arch  31, 1999. 
EFFECTIVE  DATlt  February  8,  2000. 
FOR  FURTHER  »<F0RMAT10N  CONTACT: 
Larry  Tabash,  Hermes  Pinilla  or  Richard 
Rimlinger,  ADJCVD  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  AKrenue,  NW,  Washington, 
DC  20230;  tele|>hone:  (202)  482-5047, 
(202) 482-3477  or  (202)  482-4477, 
respectively.    | 

The  Applicable  Statute 

Unless  otheiivise  indicated,  all 
citations  to  tha  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  d4te  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  by  the  Uruguay 
Round  Agreemients  Act  (URAA).  In 
addition,  unless  otherwise  indicated,  all 
citations  to  tha  Department  of 
Commerce's  (tie  Department's) 
regulations  ar^to  19  CFR  Part  351 
(1998). 

ExteesioB  of  Tpee  Limits  for 
Preluninuy  Rasuhs 

The  Department  has  received  a 
request  to  conduct  administrative 
reviews  of  the  antidumping  duty  orders 
on  electrolytic  jmanganese  dioxide  from 
Japan  and  Gre^e.  On  May  20. 1999,  and 
June  30, 1999,  the  Department  initiated 
these  administrative  reviews  covering 
the  period  Apdl  1, 1998,  through  March 
31, 1999  (64  F|t  28973  and  64  FR  35124, 
respectively). 

On  December  28, 1999.  we  extended 
the  preliminar  r  results  for  both  cases 
from  Decembei  31, 1999,  to  February  14, 
2000.  Because  it  is  not  practicable  to 


complete  these  reviews  by  February  14. 
2000.  due  to  the  complexity  of  the 
issues  involved  [see  Memoranda  from 
Laurie  Parkhill  to  Richard  W.  Moreland. 
Extension  of  Time  Limit  for 
Administrative  Reviews  of  Electrolytic 
Manganese  Dioxide  from  Japan  and 
Greece,  February  1.  2000),  the 
Department  is  extending  the  time  limits 
for  the  preliminary  results  by  75  days 
from  the  current  deadline  of  February 
14,  2000.  Thus,  the  extended  deadline 
for  issuance  of  the  preliminary  results  is 
May  1,  2000.  The  Department  intends  to 
issue  the  final  results  of  reviews  120 
days  after  the  publication  of  the 
preliminary  results.  This  extension  of 
the  time  limit  is  in  accordance  vtrith 
section  751(a)(3)(A)  of  the  Act  and  19 
CFR  351.213(h)(2). 

Dated:  February  1,  2000. 
Ridiard  W.  Moreland. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-2848  Filed  2-7-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

A-557-80S 

Extrudsd  Rubber  Thread  From 
Malaysia;  Rnal  Reeults  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  November  8, 1999,  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  extruded 
rubber  thread  from  Malaysia.  This 
review  covers  four  maniifactiuers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  (Filati  Lastex  Sdn. 
Bhd.,  Heveafil  Sdn.  Bhd./Fihnax  Sdn. 
Bhd.,  Rubberflex  Sdn.  Bhd.,  and  Rubfil 
Sdn.  Bhd.).  The  period  of  review  is 
October  1. 1997,  through  September  30, 
1998. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  have  based  our 
analysis  on  the  comments  received  and 
have  changed  the  resiilts  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  February  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson  or  Irina  Itkin,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 


telephone:  (202)  482-1776  or  (202)  482- 
0656,  respectively. 
SUPPt^MENTARY  INFORMATION: 

Background 

On  November  8, 1999,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  the 
preliminary  results  of  the  1997-1998 
administrative  review  of  the 
antidumping  duty  order  on  extruded 
rubber  thread  from  Malaysia  (64  FR 
60766).  The  Department  has  now 
completed  this  administrative  review,  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
extruded  rubber  thread.  Extruded  rubber 
thread  is  defined  as  vulcanized  rubber 
thread  obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 
0.18  mm,  which  is  0.007  inch  or  140 
gauge,  to  1.42  mm,  which  is  0.056  inch 
or  18  gauge,  in  diameter.  Extruded 
rubber  thread  is  currently  classifiable 
under  subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Period  of  Review 

The  period  of  review  (POR)  is  October 
1. 1997,  through  September  30, 1998. 

Applicable  Statute  and  Regulaticms 

Unless  otherwise  indicated,  all 
citations  to  the  Act,  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  351  (1999). 

Facts  Availdrie 

A.  Use  of  Facts  Available  for  Rubfil  Sdn. 
Bhd.  (Rubfil) 

In  accordance  with  section 
776(a)(2)(A)  of  the  Act.  we  determine 
that  the  use  of  facts  available  is 
appropriate  as  the  basis  for  Rubfil's 
dimiping  margin.  Paragraphs 
776(a)(2)(A)  through  {D)  of  the  Act 
provide,  respectively,  that  if  an 
interested  party:  (A)  withholds 
information  that  has  been  requested  by 
the  Department;  (B)  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  subject  to 
subsections  782(c)(1)  and  (e)  of  the  Act; 
(C)  significantly  impedes  a 
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determination  under  the  antidumping 
statute;  or  (D)  provides  such  information 
-  but  the  information  cannot  be  verified, 
the  Department  shall,  subject  to 
subsection  782(d)  of  the  Act,  use  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Specifically, 
Rubfil  failed  to  respond  to  the 
Department's  questionnaire,  issued  in 
December  1998.  Because  Rubfil  did  not 
respond  to  the  Department's 
questionnaire,  paragraphs  A  through  C 
of  section  776(a)(2)  of  the  Act  apply. 
Moreover,  Rubfil  was  advised  that 
failure  to  respond  to  the  Department's 
questionnaire  would  be  considered  a 
deficiency  which  would  residt  in  the 
use  of  facts  available.  In  light  of  Rubfil's 
continued  failiue  to  respond  and  in 
accordance  with  sections  776(a)  and 
782(d)  of  the  Act,  we  must  use  facts 
otherwise  available  to  determine 
Rubfil's  dumping  margin. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  nxay  be  used 
with  respect  to  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  See  Statement  of 
Administrative  Action  accompanying 
the  URAA,  H.R.  Rep.  No.  316,  103rd 
Cong.,  2d  Sess.  870  (SAA).  The  failure 
of  Rubfil  to  reply  to  the  Department's 
questionnaire  demonstrates  that  it  has 
failed  to  act  to  the  best  of  its  ability  in 
this  review  and,  therefore,  an  adverse 
inference  is  warranted. 

As  adverse  facts  available  for  Rubfil, 
we  have  used  the  highest  rate  for  any 
respondent  in  any  segment  of  this 
proceeding.  That  rate  is  52.89  percent. 
We  find  that  the  rate  of  52.89  percent, 
which  was  assigned  in  a  prior 
administrative  review,  is  sufficiently 
high  as  to  effectuate  the  purpose  of  the 
adverse  facts  available  rule  (see 
Extruded  Rubber  Thread  from  Malaysia; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  63  PR  12752 
(Mar.  16,  1998)  [Thread  Fourth 
Review]). 

B.  Corroboration  of  Secondary 
Information 

As  facts  available  in  this  case,  the 
Department  has  used  information 
derived  from  a  prior  administrative 
review,  which  constitutes  secondary 
information  within  the  meaning  of  the 
SAA.  See  SAA  at  870.  Section  776(c)  of 
the  Act  provides  that  the  Department 
shall,  to  the  extent  practicable, 
corroborate  secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  SAA  provides  that 
"corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  See  SAA  at  870. 


To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  for  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dimiping  margin  fi'om  the 
same  or  a  prior  segment  of  the 
proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
that  time  period.  With  respect  to  the 
relevance  aspect  of  corroboration, 
however,  the  Department  will  consider 
information  reasonably  at  its  disposal  as 
to  whether  there  are  circumstances  that 
would  render  a  margin  not  relevant. 
Where  circumstances  indicate  that  the 
selected  margin  may  not  be  appropriate, 
the  Department  will  attempt  to  find  a 
more  appropriate  basis  for  facts 
available.  See,  e.g..  Fresh  Cut  Flowers 
from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812,  6814  (Feb.  22, 
1996)  (Fresh  Cut  Flowers)  (where  the 
Department  disregarded  the  highest 
margin  as  adverse  best  information 
available  because  the  margin  was  based 
on  another  company's  uncharacteristic 
business  expense  resulting  in  an 
unusually  high  margin). 

For  Rubfil,  we  examined  the  rate 
applicable  to  extruded  rubber  thread 
from  Malaysia  throughout  the  course  of 
the  proceeding.  With  regard  to  its 
probative  value,  the  rate  specified  above 
is  reliable  and  relevant  because  it  is  a 
calculated  rate  from  the  1995-1996 
administrative  review.  There  is  no 
information  on  the  record  that 
demonstrates  that  the  rate  selected  is 
not  an  appropriate  total  adverse  facts 
available  rate  for  Rubfil.  Thus,  the 
Department  considers  this  rate  to  be 
appropriate  adverse  facts  available. 

Normal  Value  Comparisons 

To  determine  whether  sales  of 
extruded  rubber  thread  from  Malaysia  to 
the  United  States  were  made  at  less  than 
normal  value  (NV),  we  compared  the 
export  price  (EP)  to  the  NV  for 
Rubberflex,  as  specified  in  the  "Export 
Price  and  Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice, 
below.  We  compared  the  constructed 
export  price  (CEP)  to  the  NV  for  Filati 
Lastex  Sdn.  Bhd.  (Filati),  Heveafil  Sdn. 
Bhd./Filmax  Sdn.  Bhd  (collectively 
Heveafil),  and  Rubberflex  Sdn.  Bhd. 
(Rubberflex),  also  as  specified  in  those 
sections. 

When  making  comparisons  in 
accordance  with  section  771(16)  of  the 


Act,  we  considered  all  home  market 
sales  of  extruded  rubber  thread  that 
were  in  the  ordinary  coiu^e  of  trade  for 
purposes  of  determining  appropriate 
product  comparisons  to  U.S.  sales. 
Where  there  were  no  Sciles  in  the 
ordinary  coiuse  of  trade  of  identical 
merchandise  in  the  home  market,  we 
compared  U.S.  sales  to  sales  of  the  most 
similar  foreign  like  product  made  in  the 
ordinary  coiu-se  of  trade,  based  on  the 
characteristics  listed  in  sections  B  and 
C  of  our  antidumping  questionnaire. 

Level  of  Trade  and  CEP  OSset 

In  accordance  with  section 
773(a)(l)(BJ  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  EP  or  CEP.  The 
NV  level  of  trade  is  that  of  the  starting- 
price  sales  in  the  comparison  market  or, 
when  NV  is  based  on  CV,  that  of  the 
sales  from  which  we  derive  selling, 
general  and  administrative  expenses 
(SG&A)  and  profit.  For  EP,  the  U.S.  level 
of  trade  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from  the 
exporter  to  the  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP 
sales,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  price  differences  between  the 
sales  on  which  NV  is  based  and 
comparison-market  sales  at  the  level  of 
trade  of  the  export  transaction,  we  make 
a  level-of-trade  adjustment  under 
section  773(a)(7)(A)  of  the  Act.  Finally, 
for  CEP  sales,  if  the  NV  level  is  more 
remote  from  the  factory  than  the  CEP 
level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
imder  section  773(a)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731,  61732-33  (Nov.  19,  1997). 

Filati,  Heveafil,  and  Rubberflex 
claimed  that  they  made  home  market 
sales  at  only  one  level  of  trade  (i.e.,  sales 
to  original  equipment  memufacturers 
(OEMs)).  According  to  these 
respondents,  no  level  of  trade 
adjustment  was  warranted.  Although 
Filati  claimed  that  the  home  market 
level  was  different,  and  more  remote, 
than  the  level  of  trade  of  the  CEP,  we 
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have  found  the 


levels  of  trade  to  be  the 


same. 
In  order  to  determine  whether  NV  was 
level  of  trade  which 
constituted  a  m  ore  advanced  stage  of 
distribution  th<  n  the  level  of  trade  of  the 
CEP,  we  compared  the  selling  functions 
performed  for  1  lome  market  sales  with 
those  performeq  with  respect  to  the  CEP 
transaction,  which  excludes  economic 
activities  occui  ring  in  the  United  States. 
In  exEunining  t&e  record,  we  found  that 
all  sales  in  the  nome  market  for  all 
respondents  wtre  in  a  single  channel  of 
trade  (i.e.,  to  OEMs)  constituting  a  single 
stage  of  marketing.  Moreover,  we  foimd 
that  Filati,  HevpaJRl,  and  Rubberflex 
performed  essehtially  the  same  selling 
functions  in  their  sales  offices  in 
Malaysia  for  all  home  market  and  U.S. 
sales.  Therefore,  the  respondents'  sales 
in  Malaysia  were  not  at  a  more 
advanced  stagei  of  marketing  and 
distribution  th«  n  the  constructed  U.S. 
level  of  trade,  \  rhich  represents  an  FOB 
foreign  port  pri  ce  after  the  deduction  of 
expenses  associated  with  U.S.  selling 
activities.  See  19  CFR  351.412(c)(2). 
Because  we  fin  1  that  no  difference  in 
level  of  trade  e:  cists  between  markets, 
we  have  not  granted  a  CEP  offset  to  any 
of  the  responds  nts.  For  a  detailed 
explanation  of  iiis  analysis,  see  the 
concurrence  mi  smorandum  issued  for 
the  preliminar]  results  of  this  review, 
dated  Novemlnir  1,  1999. 

Expert  Price  u  id  Constructed  Export 
Price 

For  Rubberfli  (x,  we  based  the  U.S. 
price  on  EP,  in  accordance  with  section 
772(a)  of  the  Act,  when  the  subject 
merchandise  w  as  sold  directly  to  the 
first  unaffiliate  i  piuchaser  in  the  United 
States  prior  to  importation  and  CEP 
methodology  Was  not  otherwise 
indicated.         I 

In  addition,  lor  all  companies,  we 
based  the  U.S.  price  on  CEP  where  sales 
to  the  unaffiliated  purchaser  took  place 
after  importatidn  into  the  United  States, 
in  accordance  i  vith  section  772(b)  of  the 
Act.  We  also  bt  sed  U.S.  price  on  CEP  for 
Filati  and  Heve  afil  where  the 
merchandise  w  as  shipped  directly  to 

i  ited  customers  because 
we  foimd  that  the  extent  of  the  affiliates' 
activities  perfo  "med  in  the  United  States 
in  connection  with  those  sales  was 

further  discussion,  see 
Comment  1  in  he  "Analysis  of 
Comments  Recpived"  section  of  this 
notice. 

A.  Filati 

We  calculate  d 
starting  price  ti  i 
purchaser  in  tl  e 
accordance  wil  h 


CEP  based  on  the 
the  first  unaffiliated 
United  States.  In 
section  772(c)(1)(B)  of 


the  Act,  we  added  an  amoimt  for 
uncollected  import  duties  in  Malaysia. 
We  made  deductions  from  the  starting 
price,  where  appropriate,  for  rebates.  In 
addition,  where  appropriate,  we  made 
deductions  for  foreign  inland  freight, 
foreign  brokerage  and  handling 
expenses,  ocean  freight,  marine 
insiu'ance,  U.S.  customs  duty,  U.S. 
brokerage  and  handling  expenses,  U.S. 
inland  freight,  and  U.S.  warehousing 
expenses,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act. 

We  made  additional  deductions  from 
CEP,  where  appropriate,  for 
commissions,  credit  expenses  and  U.S. 
indirect  selling  expenses,  including  U.S. 
inventory  carrying  costs,  in  accordance 
with  section  772(d)(1)  of  the  Act.  We 
disallowed  an  offset  claimed  by  Filati 
relating  to  imputed  costs  associated 
with  financing  antidimiping  and 
coimtervailing  duty  deposits,  in 
accordance  with  the  Department's 
practice.  See  Extruded  Rubber  Thread 
from  Malaysia:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  64  FR  12967,  12968  (Mar.  16, 
1999)  (Thread  Fifth  Review;  Thread 
Fourth  Review,  63  FR  at  12754;  and 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden 
and  the  United  Kingdom;  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews,  62  FR  54043,  54075  (Oct.  17. 
1997)  (AFBs).  Also  see  Comment  2  in 
the  "Analysis  of  Comments  Received" 
section  of  this  notice,  for  further 
discussion. 

Pursuant  to  section  772(d)(3)  of  the 
Act,  we  further  reduced  the  starting 
price  by  an  amount  for  profit,  to  arrive 
at  CEP.  In  accordance  with  section 
772(f)  of  the  Act,  we  calcxdated  the  CEP 
profit  rate  using  the  expenses  incurred 
by  Filati  and  its  affiliate  on  their  sales 
of  the  subject  merchandise  in  the  United 
States  and  the  foreign  like  product  in 
the  home  market  and  the  profit 
associated  with  those  sales. 

B.  Heveafil 

We  calculated  CEP  based  on  the 
starting  price  to  the  first  unaffiliated 
customer  in  the  United  States.  In 
accordance  with  section  772(c)(1)(B)  of 
the  Act,  we  added  an  amount  for 
imcoUected  import  duties  in  Malaysia. 
We  made  deductions  from  the  starting 
price,  where  appropriate,  for  rebates. 
We  also  made  deductions  for  foreign 
inland  freight,  foreign  brokerage  and 
handling  expenses,  ocean  freight, 
marine  insurance,  U.S.  customs  duty, 
U.S.  brokerage  and  handling  expenses, 
U.S.  inland  freight,  and  U.S. 


warehousing  expenses,  in  accordance 
with  section  772(c)(2)(A)  of  the  Act. 

We  made  additional  deductions  to 
CEP,  where  appropriate,  for  credit 
expenses  and  U.S.  indirect  selling 
expenses,  including  U.S.  inventory 
carrying  costs,  in  accordance  with 
section  772(d)(1)  of  the  Act. 

Pursuant  to  section  772(d)(3)  of  the 
Act,  we  further  reduced  the  starting 
price  by  an  amoimt  for  profit,  to  arrive 
at  CEP.  In  accordance  with  section 
772(f)  of  the  Act,  we  calculated  the  CEP 
profit  rate  using  the  expenses  incurred 
by  Heveafil  and  its  affiliate  on  their 
sales  of  the  subject  merchandise  in  the 
United  States  and  the  foreign  like 
product  in  the  home  market  and  the 
profit  associated  vdth  those  sales. 

C.  Rubberflex 

We  based  EP  or  CEP,  as  appropriate, 
on  the  starting  price  to  the  first 
imaffiliated  purchaser  in  the  United 
States.  We  made  deductions  from  the 
starting  price,  where  appropriate,  for 
rebates.  We  also  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  foreign  brokerage  and  handling 
expenses,  ocean  freight,  marine 
insurance,  U.S.  customs  duty,  U.S. 
inland  freight,  and  U.S.  warehousing 
expenses,  in  accordance  writh  section 
772(c)(2)(A)  of  the  Act. 

We  made  additional  deductions  from 
CEP,  where  appropriate,  for  credit 
expenses  and  U.S.  indirect  selling 
expenses,  including  U.S.  inventory 
carrying  costs,  in  accordance  with 
section  772(d)(1)  of  the  Act.  P\u-suant  to 
section  772(d)(3)  of  the  Act,  we  further 
reduced  the  starting  price  by  an  amount 
for  profit,  to  arrive  at  CEP.  In 
accordance  with  section  772(f)  of  the 
Act,  we  calculated  the  CEP  profit  rate 
using  the  expenses  incurred  by 
Rubberflex  and  its  affiliate  on  their  sales 
of  the  subject  merchandise  in  the  United 
States  and  the  foreign  like  product  in 
the  home  market  and  the  profit 
associated  with  those  sales. 

Normal  Value 

In  order  to  determine  whether  there 
was  during  the  POR  a  sufficient  volume 
of  sales  in  the  home  market  to  serve  as 
a  viable  basis  for  calcidating  NV  (i.e., 
the  aggregate  volume  of  home  market 
sales  of  the  foreign  like  product  was 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared  the 
volume  of  each  respondent's  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  U.S.  sales  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Based  on 
this  comparison,  we  determined  that 
each  respondent  had  a  viable  home    . 
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market  during  the  POR.  Consequently, 
we  based  NV  on  home  market  sales. 

Piusuant  to  section  773(b)(2)(A){ii)  of 
the  Act,  there  were  reasonable  grounds 
to  believe  or  suspect  that  Filati, 
Heveafil,  and  Rubberflex  had  made 
home  market  sales  at  prices  below  their 
costs  of  production  (COPs)  in  this 
review  because  the  Department  had 
disregarded  sales  below  the  COP  for 
these  companies  in  the  most  recent 
administrative  review.  See  Thread  Fifth 
Review,  64  PR  at  12969.  As  a  resuh,  the 
Department  initiated  an  investigation  to 
determine  whether  the  respondents 
made  home  market  sales  during  the  POR 
at  prices  below  their  respective  COPs. 

We  calculated  the  COP  based  on  the 
sum  of  each  respondent's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  SG&A 
and  packing  costs,  in  accordance  with 
section  773(b)(3)  of  the  Act. 

We  compared  the  COP  figures  to 
home  market  prices  of  the  foreign  like 
product,  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP.  On  a  product- 
specific  basis,  we  compared  the  COP  to 
home  market  prices,  less  any  applicable 
movement  charges,  discounts,  and 
rebates. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined  whether  such 
sales  were  made:  (1)  in  substantial 
quantities  within  an  extended  period  of 
time;  and  (2)  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  See  section  773(b)(1)  of 
the  Act. 

Pursuant  to  section  773(b)(2)(c)(i)  of 
the  Act,  where  less  than  20  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  were  at  prices  below 
the  COP,  we  found  that  sales  of  that 
model  were  made  in  "substantial 
quantities"  within  an  extended  period 
of  time  (as  defined  in  section 
773(b)(2)(B)  of  the  Act),  in  accordance 
with  section  773(b)(2)(C)(i)  of  the  Act.  hi 
such  cases,  we  also  determined  that 
such  sales  were  not  made  at  prices    - 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act.  Therefore,  we  disregarded 
the  below-cost  sales.  Where  all  sales  of 
a  specific  product  were  at  prices  below 
the  COP,  we  disregarded  all  sales  of  that 
product. 


We  found  that,  for  certain  models  of 
extruded  rubber  thread,  more  than  20 
percent  of  each  respondent's  home 
market  sales  within  an  extended  period 
of  time  were  at  prices  less  than  COP. 
Fmlher,  the  prices  did  not  provide  for 
the  recovery  of  costs  within  a  reasonable 
period  of  time.  We  therefore  disregarded 
the  below-cost  sales  and  used  the 
remaining  sales  as  the  basis  for 
determining  NV,  in  accordance  with 
section  773(b)(1)  of  the  Act.  For  those 
U.S.  sedes  of  extruded  rubber  thread  for 
which  we  were  unable  to  make 
comparisons  with  home  market  sales, 
we  compared  CEP  to  CV,  in  accordance 
with  section  773(a)(4)  of  the  Act. 

In  accordemce  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  each  respondent's  cost  of 
materials,  fabrication,  SG&A,  profit,  and 
U.S.  packing  costs.  In  accordance  with 
section  773(e)(2)(A)  of  the  Act,  we  based 
SG&A  and  profit  on  the  amounts 
incurred  and  realized  by  each 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 

Company-specific  calculations  are 
discussed  below. 

A.  Filati 

In  all  instances,  NV  for  Filati  was 
based  on  home  market  sales. 
Accordingly,  we  based  NV  on  the 
starting  price  to  imafiiliated  customers. 
For  all  price-to-price  comparisons,  we 
made  deductions  fi"om  the  starting  price 
for  rebates,  where  appropriate.  We  also 
made  deductions,  where  appropriate, 
for  foreign  inland  freight,  pursuant  to 
section  773(a)(6)(B)(ii)  of  the  Act. 
Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act,  we  also  made  deductions  for 
home  market  credit  expenses  and  bank 
charges.  Where  applicable,  in 
accordance  with  19  CFR  351.410(e),  we 
offset  any  conunission  paid  on  a  U.S. 
sale  by  reducing  the  NV  by  the  amount 
of  home  market  indirect  selling 
expenses  and  inventory  carrying  costs, 
up  to  the  amoimt  of  the  U.S. 
commission. 

In  addition,  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs,  in  accordance  with 
section  773(a)(6)  of  the  Act.  Where 
appropriate,  we  made  adjustments  to 
NV  to  account  for  differences  in 
physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411. 

B.  Heveafil 

Where  NV  was  based  on  home  market 
sales,  we  based  NV  on  the  starting  price 
to  unaffiliated  customers.  We  made 


deductions  from  the  starting  price  for 
discounts.  We  also  made  deductions  for 
foreign  inland  freight  and  foreign  inland 
insurance,  pursuant  to  section 
773(a)(6)(B)(ii)  of  the  Act.  Pursuant  to 
section  773(a)(6)(C)(iii)  of  the  Act,  we 
also  made  deductions  for  home  market 
credit  expenses. 

In  addition,  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs,  in  accordance  with 
section  773(a)(6)  of  the  Act.  Where 
appropriate,  we  made  adjustments  to 
NV  to  account  for  differences  in 
physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411. 

For  CV-to-CEP  comparisons,  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses,  in  accordance  with  sections 
773(a)(6)(C)(iii)  and  773(a)(8)  of  the  Act. 

C.  Rubberflex 

In  all  instances,  NV  for  Rubberflex 
was  based  on  home  market  sales. 
Accordingly,  we  based  NV  on  the 
starting  price  to  unaffiliated  customers. 
We  made  deductions  from  the  starting 
price  for  foreign  inland  freight,  pursuant 
to  section  773(a)(6)(B)(ii)  of  the  Act. 
Pursuant  to  section  773(a)(6)(C)(Tii)  of 
the  Act,  we  also  made  a  circiunstance- 
of-sale  adjustment  for  credit  expenses. 

For  all  price-to-price  compeirisons,  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)  of  the 
Act.  Where  appropriate,  we  made 
adjustments  to  NV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
section  773(a)(6){C)(ii)  of  the  Act  and  19 
CFR  351.411. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 

Section  7  73 A  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  for  the  daily  rate,  in 
accordance  with  established  practice. 
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Analysis  of  Cc  mments  Received 

We  gave  inti  (rested  parties  an 
opporttmity  tc  comment  on  the 
preliminary  re  suits.  We  received 
comments  froii  North  American  Rubber 
Thread  (the  petitioner)  and  two 
respondents,  I  ilati  and  Rubberflex.  We 
also  received  Rebuttal  comments  from 
the  petitioner. 

A.  Filati 


Comment  1 
Container  Sal^. 


Treatment  of  Direct 
s 


During  the  FOR,  Filati  shipped  some 
thread  directlj  from  the  factory  in 
Malaysia  to  its  U.S.  customers.  The 
Department  tniated  these  "direct 
container"  shi  pments  as  CEP  sales  for 
purposes  of  th )  preliminary  results. 
Filati  argues  tl  lat  this  treatment  was 
incorrect,  bas^  on  the  Department's 
criteria  for  detbrmining  whether  a  sale 
is  an  EP  trans^ion  (rather  than  a  CEP 
sale).  According  to  Filati,  whenever 
sales  are  mada  prior  to  the  date  of 
importation  tl^ough  an  affiliated  sales 
agent  in  the  United  States,  the 
Department  concludes  that  EP  is  the 
most  appropriate  determinant  of  the 
U.S.  price  wh^re  all  of  the  following 
factors  are  present: 

•  The  merchandise  in  question  is 
shipped  direcl  ly  from  the  manufacturer 
to  the  unaffllii  ted  buyer  without  being 
introduced  int  d  the  physical  inventory 
of  the  selling  agent; 

•  Direct  shipment  from  the 
manufacturer  to  the  unaffiliated  buyer  is 
the  customary'channel  for  sales  of  the 
subject  merchandise  between  the  parties 
involved;  and 

•  The  sellin  5  agent  in  the  United 
States  acts  onl  r  as  a  processor  of  sales- 
related  docum  3ntation  and  a 
communication  link  with  the 
unaffiliated  U.S.  buyer. 

See.  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sti  dnless  Steel  Wire  Rod 
from  Korea.  6:  FR  40404,  40418  (July 
29,  1998)  (Korean  Steel);  and  Certain 
Cold-Rolled  ai  \d  Corrosion-Resistant 
Carbon  Steel  I  lat  Products  From  Korea: 
Final  Results  cf  Antidumping  Duty 
Administrativif  Review,  61  FR  18547, 
18551  (Apr.  2(  .  1996)  (Carbon  Steel 
from  Korea). 

Filati  contei  ds  that  each  of  these 
criteria  was  m  ;t  with  respect  to  its 
direct  containisr  sales.  Specifically, 
Filati  states  th  it,  because  the  date  of  sale 
was  prior  to  entry,  the  direct  container 
sales  were  mai  le  prior  to  importation.  In 
addition,  Filat  1  asserts  that  tbe  first  and 
second  criterii  were  met,  since:  (1)  The 
subject  merchi  mdise  was  shipped 
directly  to  the  U.S.  customer  without 
being  introdu<  ed  into  the  physical 


inventory  of  Filati  USA;  and  (2)  direct 
shipments  have  been  a  normal 
commercial  channel  for  the  customer 
involved. 

Regarding  the  third  criterion,  Filati 
argues  that  the  Department  erroneously 
foimd  in  the  preliminary  results  that  the 
activities  carried  out  by  its  U.S.  affiliate, 
FLE-USA,  exceeded  those  of  a 
document  processor  and 
communication  link.  Filati  contends 
that  the  selling  activities  performed  by 
FLE-USA  are  within  the  range  of 
activities  previously  determined  by  the 
Department  to  be  consistent  with  EP 
classification. 

Filati  acknowledges  that  FLE-USA 
takes  title  to  the  merchandise,  invoices 
the  customer,  and  in  some  cases, 
arranges  and  pays  for  delivery  from  the 
port  of  entry.  However,  Filati  contends 
that  FLE-USA  has  only  limited 
authority  to  set  prices  in  the  United 
States.  As  support  for  this  assertion, 
Filati  cites  to  the  U.S.  sales  verification 
report  issued  in  the  prior  administrative 
review,  where  the  Department  noted 
that  prices  are  quoted  in  accordance 
with  a  window  that  is  set  based  on 
consultations  with  the  parent  company. 
(See  Memorandum  from  Irina  Itkin  to 
Louis  Apple  regarding  Verification  of 
the  Sales  Questionnaire  Responses  of 
Filati  Lastex  Sdn.  Bhd.  and  Filati  Lastex 
Elastofibre  in  the  Antidumping  Duty 
Administrative  Review  on  Extruded 
Rubber  Thread  from  Malaysia,  dated 
Oct.  7,  1998,  at  page  4  (FLE-USA 
Verification  Report).) 

In  addition,  Filati  asserts  that  the 
Department  has  accorded  EP  treatment 
to  sales  by  respondents  who  performed 
selling  functions  that  were  more 
significant  than  those  performed  by 
FLE-USA.  Filati  cites  to  AK  Steel  Corp. 
V.  United  States,  Slip  Op.  98-159  at  10- 
12  (Court  of  International  Trade  (CIT), 
Nov.  23, 1998)  (AK  Steel)  and  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  the  Netheriands:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  11825, 11828  (Mar.  10, 
1999)  (Dutch  Steel)  in  support  of  its 
position.  Filati  asserts  that,  in  the 
former,  the  CIT  upheld  the  Department's 
EP  classification  of  U.S.  sales  where  the 
U.S.  affiliate:  (1)  took  title  to  the 
shipment;  (2)  acted  as  importer  of 
record;  (3)  made  initial  contact  with  the 
direct  shipment  customer;  (4)  negotiated 
price  based  upon  predetermined  factors; 
(5)  received  purchase  orders  from  the 
customer  and  forwarded  them  to  the 
exporter/producer  for  confirmation;  (6) 
invoiced  the  customer;  (7)  conducted 
market  research  and  economic  planning; 
(8)  found  customers;  (9)  arranged  and 
paid  for  post-sale  warehousing, 
transportation,  U.S.  Customs  duties, 


brokerage,  handling,  and  other 
expenses;  (10)  extended  credit  to  and 
accepted  payment  from  direct  container 
customers;  and  (11)  msiintained 
relationships  with  those  customers. 

Regarding  the  latter,  Filati  asserts  that 
the  Department  found  that  sales  were 
properly  classified  as  EP  transactions 
where  the  U.S.  affiliate:  (1)  arranged 
visits  and  accompanied  the  foreign 
producer/exporter  on  visits  to  U.S. 
customers;  (2)  relayed  customer  price 
and  quantity  quotes  to  the  producer  and 
the  producer's  reply  to  the  customer;  (3) 
advised  the  producer  whether  the  price 
quotes  were  reasonable  based  on  market 
research;  (4)  drafted  and  signed  sales 
contracts  on  behalf  of  the  foreign 
producer;  (5)  processed  U.S.  customs 
declarations  and  made  arrangements 
with  U.S.  freight  forwarders;  (6)  acted  as 
importer  of  record;  (7)  received  payment 
from  the  customer;  and  (8)  provided 
some  after-sale  support  functions,  such 
as  facilitating  visits  by  the  producer's 
service  technician. 

Finally,  Filati  notes  that  the 
Department  found  that  Filati 's  direct 
container  shipments  were  EP    . 
transactions  in  the  second  and  third 
reviews  of  this  proceeding.  Filati 
contends  that,  because  its  method  of 
making  these  shipments  has  not 
changed  since  the  time  of  those  reviews, 
the  Department  should  continue  to  treat 
direct  container  sales  as  EP  transactions 
in  the  instant  review. 

The  petitioner  contends  that  the 
Department  correctly  treated  Filati's 
direct  container  shipments  as  CEP 
transactions.  According  to  the 
petitioner,  Filati  concedes  that  its  U.S. 
subsidiary  negotiates  U.S.  prices,  albeit 
within  the  constraints  of  a  "window." 
The  petitioner  asserts  that  Filati  has 
failed  to  adequately  define  this  window, 
including  how  it  is  determined,  whether 
it  changes  from  sale  to  sale,  or  whether 
FLE-USA  can  in  fact  determine  what 
the  window  is.  Thus,  the  petitioner 
asserts  that  the  Department  should 
continue  to  classify  the  sales  in  question 
as  CEP  sales. 

DOC  Position 

In  the  preliminary  results  of  this 
review,  we  examined  the  facts  of  this 
case  in  light  of  the  statutory  definitions 
of  EP  and  CEP  sales.  Section  772(b)  of 
the  Act,  as  amended,  defines  CEP  as 
"the  price  at  which  the  subject 
merchandise  is  first  sold  (or  agreed  to  be 
sold)  in  the  United  States  before  or  after 
the  date  of  importation  by  or  for  the 
accoiuit  of  the  producer  or  exporter  of 
such  merchandise  or  by  a  seller 
affiliated  with  the  producer  or  exporter, 
to  a  purchaser  not  affiliated  with  the 
producer  or  exporter,  as  adjusted" 
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(emphasis  added).  Section  772(a)  of  the 
Act  defines  EP  as  "the  price  at  which 
the  subject  merchandise  is  first  sold  (or 
agreed  to  be  sold)  before  the  date  of 
importation  by  the  producer  or  exporter 
of  the  subject  merchandise  outside  of 
the  United  States  to  an  unaffiliated 
purchaser  in  the  United  States,  or  to  an 
unaffiliated  purchaser  for  exportation  to 
the  United  States,  as  adjusted" 
(emphasis  added). 

As  the  statutory  definitions  state, 
sales  before  importation  can  be 
classified  as  either  EP  or  CEP  sales.  The 
decisive  factor  for  classifying  sales  made 
prior  to  importation  is  where  the  selling 
activity  takes  place  (i.e.,  inside  or 
outside  of  the  United  States). 
Distinguishing  EP  and  CEP  transactions 
based  on  where  selling  activity  takes 
place  is  consistent  with  the  piu'pose  of 
ensuring  that,  where  appropriate, 
expenses  related  to  selling  activity  in 
the  United  States  are  deducted  to  reach 
a  constructed  "export"  price. 

It  is  the  Department's  practice  to 
examine  several  criteria  to  determine 
whether  sales  made  prior  to  importation 
through  a  sales  agent  to  an  unaffiliated 
customer  in  the  United  States  are  EP 
sales,  including:  (1)  whether  the 
merchandise  was  shipped  directly  from 
the  manufacturer  to  the  unaffiliated  U.S. 
customer;  (2)  whether  this  was  the 
customary  conunercial  channel  between 
the  parties  involved;  and  (3)  whether 
the  function  of  the  U.S.  selling  agent 
was  limited  to  that  of  a  "processor  of 
sales-related  documentation"  and  a 
"communications  link"  with  the 
unaffiliated  U.S.  buyer.  Where  all  three 
criteria  are  met,  indicating  that  the 
activities  of  the  U.S.  selling  agent  are 
ancillary  to  the  sale,  the  Department  has 
determined  the  sales  to  be  EP  sales. 
Where  one  or  more  of  these  conditions 
are  not  met  the  Department  has 
classified  the  sales  in  question  as  CEP 
sales.  [See,  e.g.,  Viscose  Rayon  Staple 
Fiber  from  Finland:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  63  FR  32820,  32821  (June  16, 
1998)  [Viscose  Rayon  from  Finland); 
Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  63  FR  13170  (Mar.  18, 1998).) 

The  crucial  distinction  between  EP 
and  CEP  treatment  in  this  case  lies  in 
the  last  factor  [i.e.,  whether  the  entity  in 
the  United  States  acted  only  as  a 
processor  of  documentation  and  a 
communication  link).  See  Mitsubishi 
Heavy  Industries  v.  United  States,  15  F. 
Supp.  2d  807,  811-12  (CIT  1998).  This 
factor  entails  a  fact-based  analysis  to 
determine  whether  the  entity  in  the 
United  States  is  actually  engaged  in 


significant  selling  activities,  in  which 
case  CEP  applies,  or  is  merely 
performing  ancillary  functions  for  a 
foreign  seller,  in  which  case  EP  is 
appropriate.  See  Id.  The  classification  of 
sales  as  EP  or  CEP  is  not  confined  to 
tallying  up  the  various  functions  of  the 
U.S.  selling  agent.  In  Industrial 
Nitrocellulose  From  the  United 
Kingdom:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  64  FR  6609,  6611  (Feb.  10, 
1999),  we  observed  that  "[t]he 
Department  looks  at  the  totality  of  the 
evidence  to  determine  whether  an 
agent's  role  in  the  sales  process  is 
beyond  the  ancillary  role."  As  noted 
above,  in  cases  where  the  U.S.  affiliate 
or  sales  agent  has  a  significant  role  in 
making  U.S.  sales  (including  setting  the 
price  in  the  United  States  and  providing 
after-sale  support),  we  generally  find 
that  CEP  treatment  is  appropriate.  See, 
e.g.,  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Stainless 
Steel  Sheet  and  Strip  in  Coils  From  the 
Republic  of  Korea.  64  FR  30664.  30685- 
86  (June  8,  1999);  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Wire  Rod 
From  Spain.  63  FR  40391,  40395  (July 
29,  1998)  (SSWRfrom  Spain);  and 
Viscose  Rayon  from  Finland.  63  FR  at 
32821. 

Our  analysis  of  the  facts  in  this  case 
indicates  that  during  the  POR  Filati's 
U.S.  affiliate,  FLE-USA,  played  an 
extensive  role  in  making  direct 
container  sales.  Specifically.  FLE-USA: 
(1)  Made  initial  contact  with  the 
customer;  (2)  transmitted  the  order  to 
Filati  in  Malaysia;  (3)  quoted  prices 
without  consulting  the  parent  company 
on  a  sale-by-sale  basis;  (4)  took  title  to 
the  merchandise;  (5)  invoiced,  and 
received  payment  from,  the  customer; 
and  (6)  arranged  and  paid  for  delivery 
from  the  U.S.  port  to  the  customer.  See 
page  9  of  the  September  13,  1999, 
supplemental  response  and  the  FLE- 
USA  Verification  Report  at  page  4. 
Thus,  the  record  shows  that  FLE-USA 
was  significantly  involved  in  every 
aspect  of  the  sales  to  U.S.  direct 
container  customers,  except  for 
arranging  for  shipment  of  the  subject 
merchandise  from  Malaysia  to  the  U.S. 
port  of  entry. 

FLE-USA's  role  in  negotiating  the 
terms  of  the  sales  in  question  is  more 
significant  than  that  of  a  conduit  of 
information  between  the  U.S.  customer 
and  the  Malaysian  parent.  Specifically, 
FLE-USA  had  the  authority  to  contact 
U.S.  customers  directly,  and  then  to 
negotiate  and  accept  sales  terms  and 
prices  on  a  case-by-case  basis  without 
Filati's  approval.  Both  of  these  functions 
contradict  Filati's  claim  that  the  U.S. 


subsidieiry's  role  is  ancillary.  The  record 
of  this  case  shows  FLE-USA's 
involvement  in  the  U.S.  sales  process  is 
extensive,  as  evidenced  by  the  selling 
functions  described  herein.  Based  on 
these  facts,  we  determine  that  FLE- 
USA's  role  in  making  direct  container 
sales  exceeds  that  of  a  mere  processor  of 
sales-related  documentation  and 
communication  link  between  the  parent 
company  and  U.S.  customer. 

We  also  find  unpersuasive  Filati's 
claim  that  FLE-USA  had  liniite<i, 
authority  to  set  prices  because  it  did  so 
only  within  parameters  set  by  Filati.  In 
similar  circumstances,  we  have  found 
the  U.S.  subsidiary's  role  in  making  the 
sales  at  issue  to  be  significant  enough  to 
warrant  their  treatment  as  CEP  sales.  For 
example,  in  SSWRfrom  Spain,  we 
found  that  the  U.S.  subsidiary's  ability 
to  negotiate  prices  within  the 
parameters  set  by  the  parent  company, 
in  conjunction  with  other  sale  related 
activities,  was  sufficient  to  warrant 
classification  of  those  sales  as  CEP  sales. 
In  addition,  in  U.S.  Steel  Group  v. 
United  States.  Slip  Op.  98-96  at  26  (OT 
1998),  the  err  upheld  the  Department's 
classification  of  U.S.  sales  as  CEP 
transactions,  based  in  part  on  the  U.S. 
subsidiary's  ability  to  negotiate  prices 
above  the  minimum  set  by  the  parent 
company. 

We  also  find  that  Filati's  reliance 
upon  Dutch  Steel  is  misplaced.  The 
record  on  which  that  determination  was 
based  demonstrated  that  the  U.S. 
subsidiary  performed  limited  liaison 
functions  in  the  processing  of  sales- 
related  documentation  and  held  a 
limited  role  as  a  communication  link. 
Specifically,  the  U.S.  subsidiary  in  that 
case  did  not  take  title  to  the 
merchandise,  finance  sales,  provide 
technical  assistance,  issue  order 
confirmations  or  invoices,  or  accept 
payment  from  customers  (except  in 
extraordinary  circumstances).  See  Dutch 
Steel,  64  FR  at  11828.  Moreover,  the 
Department  stated  in  its  final 
^termination  that  the  U.S.  subsidiary 
had  no  authority  to  negotiate  prices,  that 
it  did  not  initiate  contact  with  U.S. 
customers  on  its  own  authority,  and  that 
the  preponderance  of  selling  functions 
involved  in  U.S.  sales  occuired  in  the 
Netherlands.  Id.  at  11828-29.  In  the 
instant  case,  because  FLE-USA 
contacted  customers,  took  title  to  the 
merchandise,  quoted  prices  without 
consulting  with  the  parent  company  on 
a  sale-by-sale  basis,  issued  invoices,  and 
accepted  payment,  we  find  that  FLE- 
USA  did  not  act  as  a  mere 
communications  link  or  document 
processor. 

We  similarly  find  Filati's  citation  to 
AK  Steel  to  be  inapposite.  In  AK  Steel, 
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the  err  affirni  ed  the  Department's 
initial  classifi  :ation  of  direct  container 
sales  as  EP  tra  nsactions  based  on  the 
fact  that  therei  was  no  evidence  on  the 
record  to  indicate  that  the  U.S. 
subsidiary  hai  1  the  freedom  to  negotiate 
prices.  More  i  mportantly,  the  CIT  in  AK 
Steel  express!  y  distinguished  its  holding 
in  that  case  fr  )m  its  prior  holding  in 
U.S.  Steel  Grcup,  citing  to  this  factual 
distinction  as  the  basis  for  reconciling 
the  decisions. 

Consequently,  consistent  with  the 
final  results  ii  i  the  most  recent  reviews 
of  this  proceei  ling  (see  Thread  Fourth 
Review  and  T,  ^read  Fifth  Review)  and 
the  Department's  current  practice,  we 
have  continuad  to  treat  these 
transactions  a  s  CEP  sales  for  purposes  of 
the  final  results. 


Comment  2: 
Associated 


C  ffset  for  Imputed  Costs 
AD/CVD  Duty  Deposits 


Wth 

In  its  questi  onnaire  response,  Filati 
reported  the  opportunity  costs 
associated  wi^  financing  its  cash 
deposits  of  an^idimiping  and 
countervailing  duties  as  an  offset  to  U.S. 
indirect  selling  expenses.  Filati 
concedes  that  the  Department's  decision 
to  deny  this  offset  for  purposes  of  the 
preliminary  rasults  is  consistent  with 
the  recent  practice  articulated  in  AFBs. 
However,  Filati  contends  that  the 
Department's  change  in  policy  conflicts 
with  prior  deaisions  made  both  by  the 
Department  and  the  CIT.  See,  e.g., 
Antifriction  Bpaiings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Singap  ore,  and  the  United 
Kingdom;  Fimil  Results  of  Antidumping 
Duty  Administrative  Reviews,  62  FR 
2081,  2104  (Jan.  15,  1997  [1994-1995 
AFBs  Reviews  I;  and  Federal-Mogul  v. 
United  States.  950  F.  Supp.  1179  (CIT 
1996). 

Specifically ,  Filati  asserts  that  the 
reasoning  in  >  FBs  was  flawed  in  two 
respects.  First  Filati  asserts  that  AFBs 
was  based  on  the  premise  that  money  is 
fungible.  According  to  Filati,  however, 
this  point  is  ii  relevant,  just  as  it  is 
irrelevant  wh<  ther  a  company  has 
actually  obtaii  »ed  loans  or  has  otherwise 
financed  the  antidumping  cash  deposits, 
because  the  c(  mpany  has  incurred  a  real 
expense  whic  i  it  would  not  have 
incurred  but  f  jr  the  existence  of  the 
antidumping  luty  order.  Second,  Filati 
asserts  that  A,  'Bs  was  based  on  the 
premise  that  t  lere  is  no  "real" 
opportunity  ci  )st  associated  with  the 
duty  deposits.  Filati  maintains  that  this 
point  is  also  incorrect,  because 
respondents  n  taking  cash  deposits  are 
required  to  di'  rert  funds  from  more 
profitable  ven  iires. 


In  addition,  according  to  Filati,  the 
Department  has  correctly  held  that  the 
costs  associated  with  antidumping  or 
countervailing  duty  deposits  are  not 
"selling  expenses.  "  Consequently,  Filati 
maintains  that  the  antidiunping  law 
does  not  allow  their  deduction  from 
CEP. 

Finally,  Filati  contends  that  the  CIT 
has  taken  a  consistent  position  which 
approves  of  the  offset.  Filati  cites  to 
Timken  Co.  v.  United  States,  16  F. 
Supp.  2d  1102,  1105  (CIT  1998) 
[Timken),  which  lists  the  cases  in  which 
the  court  has  upheld  the  Department's 
decisions  to  grant  the  adjustment  and 
the  cases  in  which  it  has  remanded 
decisions  to  deny  the  offset. 

Based  on  the  aoove  arguments,  Filati 
contends  that  the  Department  should 
allow  its  oilset  to  indirect  selling 
expenses  for  the  imputed  cost  of 
financing  its  cash  deposits  of 
antidumping  and  countervailing  duties 
for  purposes  of  the  final  results. 

DOC  Position 

Consistent  with  Department's  current 
practice,  we  have  continued  to  deny  an 
offset  to  Filati's  U.S.  indirect  selling 
expenses  for  theoretical  expenses 
related  to  financing  of  antidimiping  and 
countervailing  duty  cash  deposits.  For  a 
discussion  of  the  Department's 
reasoning  behind  this  practice,  see 
AFBs,  62  FR  at  54075  and  Thread  Fifth 
Review,  6AFR  at  12973. 

We  continue  to  believe  that  this 
practice  is  valid  in  general  for  the 
reasons  articulated  in  AFBs  and  Thread 
Fifth  Review.  However,  even  were  we  to 
reverse  our  practice,  the  record  of  this 
case  does  not  support  Filati's  claim. 
Specifically,  we  disagree  with  Filati's 
argument  that  it  incurred  a  real  expense 
that  it  would  not  have  incurred  but  for 
the  existence  of  the  antidumping  duty 
order.  The  only  expenses  relevant  to 
this  question  are  U.S.  financing 
expenses.  Because  the  record  shows  no 
evidence  of  financing  activity  in  the 
United  States,  we  find  that  Filati 
incurred  no  "real"  expense,  despite  its 
assertions  to  the  contrary. 

Regarding  Filati's  argiunent  that 
expenses  associated  with  financing  cash 
deposits  of  antidumping  duties  may  not 
be  deducted  from  CEP,  we  find  that 
Filati  failed  to  demonstrate  how  the 
Department's  denial  of  its  offset  resulted 
in  an  improper  deduction  of  such 
selling  expenses.  Indeed,  because  the 
Department  deducted  neither  actual  nor 
imputed  financing  expenses,  nor  the 
cash  deposits  themselves,  we  have  in 
fact  made  no  deduction  for  expenses 
associated  with  financing  Filati's  cash 
deposits.  In  contrast,  we  find  that 
Filati's  scheme  to  reduce  actual 


expenses  by  the  amount  of  a  theoretical 
offset  is  contrary  to  the  explicit  language 
of  the  Act,  which  requires  the  deduction 
of  all  selling  expenses  incurred  by  or  for 
account  of  the  affiliated  seller  in  the 
United  States  in  selling  the  subject 
merchandise.  See  section  772(d)  of  the 
Act. 

Finally,  regarding  Filati's  citation  to 
Timken,  we  note  that  in  this  decision 
the  CIT  acknowledged  that  it  is  the 
Department's  current  practice  to  deny 
the  type  of  offset  in  question.  While  we 
concede  that  Timken  references  a 
number  of  cases  which  were  remanded 
to  the  Department  after  denying  the 
offset,  we  note  that  these  cases  were 
decided  according  to  the  Department's 
prior  practice  in  this  area. 

Therefore,  in  accordance  with  our 
current  practice,  we  have  continued  to 
deny  an  offset  to  Filati's  indirect  selling 
expenses  for  purposes  of  the  final 
results. 

B.  Rubberflex 

Comment  3:  Errors  in  Rubberflex's  Sales 
Response 

In  December  1999,  Rubberflex 
notified  the  Department  that  it  had 
discovered  an  error  in  its  home  market 
database  which  affected  two  sales. 
Specifically,  Rubberflex  stated  that  it 
had  discovered  that  one  of  the  sales  in 
question  had  been  exported  to  a  third 
country  and  the  other  returned  by  the 
customer.  At  the  Department's  request, 
Rubberflex  submitted  documentation 
demonstrating  that  these  transactions 
were  not  in  fact  home  market  sales.  [See 
Memorandum  from  Shawn  Thompson 
to  The  File  regarding  Submission  of 
Additional  Data  and  Extension  of 
Briefing  Schedule  in  the  97-98 
Antidumping  Duty  Administrative 
Review  on  Extruded  Rubber  Thread 
from  Malaysia,  dated  December  3, 
1999.)  Accordingly,  Rubberflex 
contends  that  the  Department  should 
disregard  these  transactions  when 
calculating  NV. 

The  petitioner  maintains  that 
Rubberflex's  December  submission 
should  be  rejected  because  it  was 
untimely.  Moreover,  the  petitioner 
alleges  that  Rubberflex  has  not 
demonstrated  that  the  submission- 
complies  with  the  Department's 
requirements  on  new  submissions — 
namely  that  the  nature  of  the  alleged 
errors  is  apparent  from  the  prior  record 
itself. 

DOC  Position 

It  is  the  Department's  practice  to 
accept  a  correction  of  a  party's  clerical 
error  if  certain  conditions  are  met.  See, 
e.g..  Antifriction  Bearings  (Other  Than 
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Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  Germany,  Italy, 
Japan,  Romania,  Sweden,  and  the 
United  Kingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  64  FR  35590,  35625  (July  1, 
1999).  In  this  case,  those  conditions 
have  been  met. 

In  accordance  with  19  CFR 
351.301(c)(2),  the  Department  may 
request  that  a  respondent  submit  factual 
information  at  any  time  during  a 
proceeding.  Because  the  Department 
requested  that  Rubberflex  submit  the 
documentation  in  question,  it  is  not 
untimely  within  the  meaning  of  19  CFR 
351.301. 

We  find  that  the  dociunentation 
provided  by  Rubberflex  provides  clear 
evidence  that  the  sales  at  issue  had  been 
reported  in  error.  Contrary  to  the 
petitioner's  assertions,  the  Department 
does  not  require  respondents  to 
demonstrate  that  factual  errors  in  their 
data  are  apparent  in  the  record  of  a 
proceeding.  The  effect  of  such  a 
requirement  would  be  to  preclude 
respondents,  as  is  the  case  here,  from 
notifying  the  Department  of  any  clerical 
errors  found  in  their  data.  See  NTN 
Bearing  Corp.  v.  U.S.,  74  F.3d  1204. 
1207-08  (1995).  Consequently,  because 
Rubberflex  provided  sufficient  proof 
that  the  sales  in  question  were  not  home 
market  transactions,  we  have 
disregarded  them  for  purposes  of  the 
final  results. 

Comment  4:  Calculation  of  U.S.  Indirect 
Selling  Expenses 

The  petitioner  argues  that  Rubberflex 
understated  the  indirect  selling 
expenses  of  its  U.S.  subsidiary,  Flexfil, 
because  it  allocated  a  certain  portion  of 
these  expenses  to  Canadian  sales  which 
were  not  invoiced  by  Flexfil.  The 
petitioner  contends  that,  if  Flexfil  had 
had  significant  involvement  in  the  sales, 
they  would  have  appeared  on  Flexfil's 
books.  Furthermore,  the  petitioner 
asserts  that  such  "off  the  books" 
allocations  are  inherently  unverifiable 
and  arbitrary.  According  to  the 
petitioner,  the  Department  should 
reallocate  these  expenses  using  only  the 
sales  made  by  the  subsidiary  and 
recorded  in  the  subsidiary's  books. 

DOC  Position 

In  its  supplemental  questiormaire 
response,  Rubberflex  demonstrated  that 
Flexfil  was  actively  involved  in  making 
sales  to  Canada.  (See  pages  15  and  16, 
as  well  as  Exhibit  32,  of  the  September 
7,  1999,  submission.)  Not  only  did 
Flexfil  routinely  accept  orders  fi-om 
Canadian  customers  on  behalf  of 
Rubberflex,  but  it  also  corresponded 
with  them  regarding  the  status  of  these 


orders  and  it  handled  various  problems 
which  arose  diuring  the  sales  process. 

Thus,  because  the  indirect  selling 
expenses  incurred  by  Flexfil  related,  in 
part,  to  sales  to  Canada,  we  find  that  it 
is  appropriate  to  allocate  a  portion  of 
these  expenses  to  Canadian  sales.  We 
note  that  this  treatment  of  Flexfil's 
indirect  selling  expenses  is  in 
accordance  with  oiu  treatment  of  such 
expenses  in  prior  segments  of  this 
proceeding.  See,  e.g..  Thread  Fifth 
Review,  64  FR  at  12976,  where  the 
Department  verified  Flexfil's  role  in 
making  Canadian  sales.  Accordingly,  we 
have  accepted  Flexfil's  indirect  selling 
expense  allocation  for  purposes  of  the 
final  results. 

Final  Results  of  Review 

As  a  result  of  comments  received  we 
have  revised  our  analysis  and  determine 
that  the  following  margins  exist  for  the 
period  October  1, 1997,  through 
September  30, 1998: 


Manufacturer/Exporter 

Percent 
margin 

Filati  Lastex  Sdn.  Bhd  

Heveafil  Sdn.  Bhd./ 

0.45 

Filmax  Sdn.  Bhd  

Rubberflex  Sdn,  Bhd  

Rubfil  Sdn.  Bhd  

0.17 

1.10 

52.89 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  have  calculated  importer- 
specific  assessment  rates  based  on  the 
ratio  of  the  total  amoiuit  of  antidumping 
duties  calculated  for  the  examined  sales 
to  the  total  entered  value  of  those  sales. 
These  rates  will  be  assessed  uniformly 
on  all  entries  of  that  particular  importer 
made  during  the  FOR.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Further,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  extruded  rubber  thread 
firom  Malaysia  entered,  or  withdrawn 
from  warehouse,  for  consmnption  on  or 
after  the  publication  date  of  the  final 
results  of  this  administrative  review,  as 
provided  for  by  section  751(a)(1)  of  the 
Act:  (1)  The  cash  deposit  rates  for  the 
reviewed  companies  vdll  be  the  rates  for 
those  firms  as  stated  above  (except  for 
Filati  and  Heveafil  the  cash  deposit 
rates  will  be  zero  because  their  margins 
are  de  minimis);  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  LTFV  investigation,  but 
the  manufactuirer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 


most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  15.16 
percent,  the  all  others  rate  established  in 
the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidiunping  duties  prior  to 
liquidation  of  the  relevant  entries 
diuing  this  review  period.  Failiue  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presiunption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  luider  7^PO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
notification  of  retiun/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  section 
777(i)  of  the  Act  (19  U.S.C.  1677f(i)), 
and  19  CFR  351.210(c). 

Dated:  January  31,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import    ■ 
Administration. 

|FR  Doc.  00-2845  Filed  2-7-00:  8:45  am) 
BajJNOCOOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-703,  A-588-707] 

Continuation  of  Antidumping  Duty 
Orders:  Granular 

Polytetrafluoroettiylene  Resin  From 
Italy  and  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Continuation  of 
Antidumping  Orders:  Granular 
Polytetrafluoroethylene  Resin  from  Italy 
and  Japan. 

summary:  On  December  3,  1999,  the 
Department  of  Commerce  ("the 
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Department"  ,  pursuant  to  sections 
751(c)  and  7!  2  of  the  Tariff  Act  of  1930. 
as  amended  ("the  Act"),  determined 
that  revocati(  m  of  the  antidumping  duty 

orders  on  gra  nular  

polytetrafluo  roethylene  resin  ("PTFE") 
from  Italy  and  Japan  would  likely  lead 
to  continuatipn  or  recurrence  of 
dumping  (64  FR  67865  (December  3. 
1999)).  On  December  27,  1999.  the 
International  Trade  Commission  ("the 
Commission' ),  pursuant  to  section 
751(c)  of  the  \ct,  determined  that 
revocation  of  the  antidumping  duty 
orders  on  PT  'Tl  from  Italy  and  Japan 
would  be  lik«  ly  to  lead  to  continuation 
or  recurrence  of  material  injury  to  an 
industry  in  tl  le  United  States  within  a 
reasonably  fc  reseeable  time  (64  FR 
72362  (December  27,  1999)).  Therefore, 
pursuant  to  19  CFR  351.218(f)(4).  the 
Department  i  >  publishing  this  notice  of 
the  continual  ion  of  the  antidumping 
duty  orders  o  n  PTFE  from  Italy  and 
Japan. 

EFFECTIVE  DATE:  January  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darla  D.  Brovm  or  Melissa  G.  Skinner, 
Office  of  Poli  cy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1  tth  Street  and  Constitution 
Ave.,  NW,  Wishington.  D.C.  20230; 
telephone:  (2  )2)  482-3207  or  (202)  482- 
1560.  respect  vely. 

Background 

On  May  3,  1999,  the  Department 
initiated,  anc  the  Commission 
instituted,  su  iset  reviews  (64  FR  23596 
and  64  FR  23  377.  respectively)  of  the 
antidumping  duty  orders  on  PTFE  from 
Italy  and  Japj  n  pursuant  to  section 
751(c)  of  the  \ct.  As  a  result  of  these 
reviews,  the  1  )epartment  found  that 
revocation  of  the  antidumping  duty 
orders  would  likely  lead  to  continuation 
or  recurrence  of  dumping  and  notifred 
the  Coramiss  on  of  the  magnitude  of  the 
margin  likelv  to  prevail  were  the  orders 
revoked. ' 

On  Decemler  27,  1999.  the 
Commission  letermined,  pursuant  to 
section  751(c  of  the  Act,  that  revocation 
of  the  antidu:  nping  duty  orders  on  PTFE 
from  Italy  an  i  Japan  would  likely  lead 
to  continuatii  )n  or  recurrence  of  material 
injury  to  an  i  idustry  in  the  United 

a  reasonably  foreseeable 


States  within 
time.  ^ 


'  See  Final  Remits 
Granular  Polytet  nfl, 
and  Japan.  64  FF 

^  See  Granular 
Italy  and  Japan. 
and  USITC  Publtation 
Granular  Polytet  afl 
and  lapan:  Inves  igat 
(Review). 


of  Expedited  Sunset  Reviews: 
uoroethylene  Resin  from  Italy 
67865  (December  3,  1999). 
Pohielrafluoroethylene  Resin  from 
,4  FR  72362  (December  27,  1999). 
3260  (December  1999), 
uoroethylene  Resin  from  Italy 
ions  Nos.  731-TA-385-386 


Scope  "    '    ■  'f'tUr.t- 

The  merchandise  subject  to  these 
antidumping  duty  orders  is  PTFE  from 
Italy  and  Japan.  The  subject 
merchandise  is  defined  as  granular 
PTFE  resin,  filled  or  unfilled.  The  order 
explicitly  excludes  PTFE  dispersions  in 
water  and  PTFE  fine  powders.  Such 
merchandise  is  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  number  3904.61.00.  This 
HTS  item  number  is  provided  for 
convenience  and  customs  purposes 
only.  The  written  description  remains 
dispositive. 

There  has  been  one  scope  ruling  with 
respect  to  the  order  on  PTTE  from  Japan 
in  which  reprocessed  PTFE  powder  was 
determined  to  be  outside  the  scope  of 
the  order  (57  FR  57420;  December  4, 
1992).  The  Department  issued  a 
circumvention  determination  in  which 
it  determined  that  PTFE  wet  raw 
polymer  exported  from  Italy  to  the 
United  States  falls  within  the  scope  of 
the  order  on  PTFE  from  Italy  (58  FR 
26100;  April  30,  1993). 

Determination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  these  antidumping 
duty  orders  would  likely  lead  to 
continuation  or  recurrence  of  dumping 
and  material  injury  to  an  industry  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act.  the  Department 
hereby  orders  the  continuation  of  the 
antidumping  duty  orders  on  PTFE  from 
Italy  and  Japan.  The  Department  will 
instruct  the  U.S.  Customs  Service  to 
continue  to  collect  antidumping  duty 
deposits  at  the  rate  in  effect  at  the  time 
of  entry  for  all  imports  of  subject 
merchandise. 

Normally,  the  effective  date  of 
continuation  of  a  finding,  order,  or 
suspension  agreement  will  be  the  date 
of  publication  in  the  Federal  Register  of 
the  Notice  of  Continuation.  As  provided 
in  19  CFR  351.218(f)(4),  the  Department 
will  issue  its  determination  to  continue 
a  finding,  order,  or  suspended 
investigation  not  later  than  seven  days 
after  the  date  of  publication  in  the 
Federal  Register  of  the  Commission's 
determination  concluding  the  sunset 
review  and  immediately  thereafter  will 
publish  its  notice  of  continuation  in  the 
Federal  Register.  In  these  instant  cases, 
however,  the  Department's  publication 
of  the  Notice  of  Continuation  was 
delayed.  The  Department  has  explicitly 
indicated  that  the  effective  date  of 
continuation  of  these  orders  is  January 
3.  2000,  seven  days  after  the  publication 
in  the  Federal  Register  of  the 
Commission's  determination.  As  a 


result,  pursuant  to  section  751(c)(6)(A) 
of  the  Act,  the  Department  intends  to 
initiate  the  next  five-year  review  of 
these  orders  not  later  than  December 
2004. 

Dated:  February  1,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

|FR  Doc.  00-2837  Filed  2-7-00;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A^l  2-803] 

industrial  Nitrocellulose  From  the 
United  Kingdom;  Notice  of  Rnal 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  August  6, 1999,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
industrial  nitrocellulose  ("INC")  from 
the  United  Kingdom.  This  review  covers 
one  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States  during  the  period  July  1, 1997, 
through  June  30,  1998. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  final  results  from 
those  presented  in  the  preliminary 
results.  The  final  results  are  listed  below 
in  the  section  Final  Results  of  the 
Review. 

EFFECTIVE  DATE:  February  8.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Trentham  or  Thomas  Futtner,  AD/CVD 
Enforcement,  Office  IV,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington,  DC  20230; 
telephone:  (202)  482-6320  or  482-3814, 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995,  ' 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Roimd 
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Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  351  (1999). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  6,  1999,  the  Department 
published  in  the  Federal  Register  (64 
PR  42908)  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  order  on  industrial' 
nitrocellulose  (INC)  from  the  United 
Kingdom,  55  FR  28270  (July  10,  1990). 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  On  September  7, 
1999,  we  received  a  case  brief  from 
Imperial  Chemical  Industries  PLC 
("IQ")  ("respondent").  On  September  8, 
1999,  we  received  a  case  brief  from 
Hercules  Incorporated  ("petitioner"). 
On  September  14, 1999,  we  received  a 
rebuttal  case  brief  from  the  respondent. 
Based  on  oiu  analysis  of  the  comments 
received,  we  changed  the  final  results 
from  those  presented  in  the  preliminary 
results  as  described  below  in  "Changes 
from  the  Preliminary  Results"  and 
"Interested  Party  Comments"  sections  of 
this  notice.  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  INC  from  the  United 
Kingdom.  INC  is  a  dry,  white 
amorphous  synthetic  chemical  with  a 
nitrogen  content  between  10.8  and  12.2 
percent,  and  is  produced  from  the 
reaction  of  cellulose  with  nitric  acid. 
INC  is  used  as  a  film-former  in  coatings, 
lacquers,  furniture  finishes,  and  printing 
inks.  The  scope  of  this  order  does  not 
include  explosive  grade  nitrocellulose, 
which  has  a  nitrogen  content  of  greater 
than  12.2  percent. 

INC  is  currently  classified  imder 
Harmonized  Tariff  System  (HTS) 
subheading  3912.20.00.  While  the  HTS 
item  number  is  provided  for 
convenience  and  Customs  purposes,  the 
written  description  remains  dispositive 
as  to  the  scope  of  the  product  coverage. 

Changes  From  the  Preliminary  Results 

1.  We  corrected  an  error  in  the  model 
match  program  with  regard  to  the 
physical  characteristic  viscosity.  See 
Comment  5. 

2.  We  corrected  an  error  in  the 
calculation  of  net  interest  expense  used 
to  determine  the  constructed  export 
price  ("CEP")  profit  ratio.  See  Conunent 
4. 


Interested  Party  Comments 

Comment  1:  Categorization  of  U.S.  Sales 

THe  petitioner  states  that  in  the  1996- 
1997  administrative  review  of  the 
subject  antidumping  duty  order,  the 
Department  determined  that  sales  to  the 
United  States  by  ICI  were  CEP,  and  not 
export  price  ("EP")  transaction.  See 
Industrial  Nitrocellulose  From  the 
United  Kingdom;  Notice  of  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  64  FR  6609  (Feburary  10.  1999) 
["  1996-1997  Final  Results").  According 
to  the  petitioner,  ICI  has  failed  to  show 
any  changes  in  the  manner  in  which  its 
merchandise  is  sold  in  the  United  States 
that  would  lead  the  Department  to 
change  its  categorization.  Thus,  the 
petitioner  contends  that  the  Department 
was  correct  in  finding  ICI's  U.S.sales  to 
be  CEP  in  this  review  as  well,  and 
shoiild  not  alter  such  finding.  In 
addition,  the  petitioner  notes  that  ICI 
reported  all  of  its  U.S.  sales  as  CEP 
transactions  in  response  to  the 
Department's  instructions  in  its 
February  17, 1999  supplemental 
questionnaire. 

In  rebuttal  ICI  states  that  its  action  to 
acquiesce  to  the  Department's 
determination  that  its  U.S.  sales  in  this 
review  are  CEP  sales  does  not  represent 
agreement  with  petitioner's  comments 
and  "is  without  prejudice  to  its  position 
involving  sales  in  future  reviews." 

Department's  Position 

We  agree  with  the  petitioner  and  for 
these  final  results  we  have  continued  to 
treat  ICI's  U.S.  sales  as  CEP  sales. 

Comment  2:  CEP  Offset 

The  petitioner  states  that  the 
Department  incorrectiy  granted  ICI  a 
CEP  offset.  The  petitioner  contends  that 
the  Department's  present  methodology 
for  determining  the  appropriateness  of  a 
CEP  offset  has  been  deemed  "contrary  to 
law"  by  recent  Court  of  International 
Trade  ("CIT")  decisions,  Borden,  Inc.  v. 
United  States,  4  F.  Supp.  2d  1221, 1241 
(Ct.  Intl.  Trade  1998)  ("Borden")  and 
Micron  Technology  v.  United  States,  40 
F.  Supp  2d  481,  (Ct.  Intl.  Tradel999) 
("Micron"). 

In  rebuttal  ICI  states  that  the 
Department  has  filed  notice  of  appeal  of 
Borden  and  the  Micron  decision  is  on 
remand  to  the  Department.  According  to 
ICI,  Borden  and  Micron  are  not  final 
decisions  because  a  decision  of  the  CIT 
that  has  been  appealed  "is  not  a  "final 
court  decision'.  .  ."  See  Timken  Co.  v. 
United  States,  893  F.2d  337,  339  (Fed. 
Cir.  1990).  Thus.  ICI  contends  that  the 
IDepartment's  position  to  continue  to 
apply  its  current  methodology  of 
adjusting  CEP,  as  articulated  in  section 


351.412  of  the  Department's  regulations, 
is  correct  since  the  issue  has  not  been 
fully  judicially  determined. 

Department's  Position 

The  Department  has  consistently 
stated  that  the  statute  and  the  Statement 
of  Administrative  Action  ("SAA") 
support  analyzing  the  level  of  trade 
("LOT")  of  CEP  sales  at  the  constiiicted 
level,  after  expenses  associated  with 
economic  activities  in  the  United  States 
have  been  deducted,  pursuant  to  section 
772(d)  of  the  Act.  In  the  preamble  to  our 
proposed  regiilations,  we  stated: 

With  respect  to  the  identification  of  levels 
of  trade,  some  commentators  argued  that, 
consistent  with  past  practice,  the  Department 
should  base  level  of  trade  on  the  starting 
price  for  both  export  price  EP  and  CEP  sales 
...  The  Department  believes  that  this  proposal 
is  not  supported  by  the  SAA.  If  the  starting 
price  is  used  for  all  U.S.  sales,  the 
Department's  ability  to  make  meaningful 
comparisons  at  the  same  level  of  trade  (or 
appropriate  adjustments  for  differences  in 
levels  of  trade)  would  be  severely 
undermined  in  cases  involving  CEP  sales.  Ac 
noted  by  other  commentators,  using  the 
starting  price  to  determine  the  level  of  trade 
of  both  types  of  U.S.  sales  would  result  in  a 
finding  of  different  levels  of  trade  for  an  EP 
sale  and  a  CEP  sale  adjusted  to  a  price  that 
reflected  the  same  selling  functioDS. 
Accordingly,  the  regulations  specify  that  the 
level  of  trade  analyzed  for  EP  sales  is  that  of 
the  starting  price,  and  for  CEP  sales  it  is  the 
constructed  level  of  trade  of  the  price  after 
the  deduction  of  U.S.  selling  expenses  and 
profit. 

See  Antidumping  Duties;  Countervailing 
Duties;  Notice  of  Proposed  Rule  Making 
and  Request  for  Public  Comments,  61 
FR  7308,  7347  (February  27, 1996). 

Consistent  with  the  above  position, 
the  Department  evaluates  the  level  of 
trade  for  CEP  sales  based  on  the  price 
after  adjustments  are  made  under 
section  772(d)  of  the  Act.  See,  e.g.,  Large 
Newspaper  Printing  Presses  and 
Components  Thereof  Whether 
Assembled  or  Unassembled,  From 
Japan:  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value,  61  FR 
38139,  38143  (July  23,  1996).  We  note 
that,  in  every  case  decided  under  the 
revised  antidumping  statute,  we  have 
consistentiy  adhered  to  this 
interpretation  of  the  SAA  and  of  the 
Act.  See,  e.g.,  Aramid  Fiber  Formed  of 
Poly  Para-Phenylene  Terephthalamide 
from  the  Netherlands;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  15766, 
15768  (April  9,  1996);  Certain  Stainless 
Steel  Wire  Rods  from  France; 
Preliminary  Result  of  Antidumping  Duty 
Administrative  Review,  61  FR  8915, 
8916  (March  6,  1996);  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
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denied  a  CEP  offset  to  ICI  using  the 
same  methodology  as  that  used  in  the 
instant  review.  According  to  the 
petitioner,  "even  after  removing  many 
of  Id's  selling  activities  in  the  U.S. 
market,  the  Department  nonetheless 
found  that  not  only  did  significant 
selling  functions  remain  in  both  the  U.S. 
and  home  markets,  but  that  these 
functions  were  "essentially  identical"  in 
both  markets." 

The  petitioner  argues  that  in  the 
present  review,  as  in  the  prior  segment, 
ICI  is  not  entitled  to  the  CEP  offset. 
First,  the  channels  of  distribution  are 
the  same  in  both  markets.  Second, 
significant  parallel  selling  functions 
"remain  in  both  the  U.  S.  and  home 
markets"  even  after  adjusting  for  selling 
functions  occurring  in  the  United  States 
pursuant  to  section  772(d)  of  the  Act. 

The  petitioner  notes  that  in  its  LOT 
analysis  the  Department  concludes  that 
"the  home  market  LOT  includes 
significantly  more  selling  functions  and 
greater  selling  expenses  than  the  CEP 
LOT."  See  LOT  Analysis  Memo. 
However,  the  petitioner  claims  that  in 
this  review,  as  in  the  preceding  one, 
significant  selling  functions  continue  to 
be  carried  out  at  the  CEP  LOT. 
Moreover,  the  petitioner  contends  that 
certain  of  the  "selhng  functions"  listed 
in  the  chart  in  the  LOT  Analysis  Memo 
in  order  to  differentiate  ICI's  home 
market  and  CEP  sales  are  distinctions 
without  a  difference. 

According  to  the  petitioner,  the 
category  "Technical  Support  Services" 
is  insignificant  for  both  home  market 
and  CEP  sales.  The  petitioner  argues 
that  the  Department  has  compared  a 
"may-occasionally-answer-a-technical- 
question"  in  the  home  market  with  a 
"no-expense-incurred"  answer 
regarding  CEP  sales.  Moreover,  the 
petitioner  maintains  that  as  one  of  only 
five  categories  of  selling  activities 
designed  to  show  differences  between 
home  market  and  CEP  sales  significant 
enough  to  warrant  a  CEP  offset,  this 
item  carries  a  full  20  percent  of  the 
"conceptual  totality"  of  hc>me  market  to 
CEP  sales  differences. 

The  petitioner  contends  that,  in  this 
manner,  the  Department  has  elevated  an 
item  of  virtual  non-difference  to  a  level 
whereby  it  may  significantly  impact  the 
CEP  offset  determination,  and  thus, 
ultimately,  the  dumping  margin. 

The  petitioner  notes  that  for  the 
second  of  the  chart's  five  categories, 
"Sales  Activities",  there  is  a  "Yes"  for 
home  market  sales  and  a  "No"  for  sales 
CEP  sales.  However,  the  petitioner 
argues  that  despite  the  "No"  grade, 
there  are  certain  functions  subsumed 
under  the  "Sales  Activities"  box  on  the 
chart  with  regard  to  CEP  sales,  such  as 


order  processing,  issuing  confirmations, 
etc.. 

The  fourth  of  the  five  categories  on 
the  chart,  "Sales  Support",  shows  a 
"Yes"  for  the  home  market  and  a  "No" 
for  CEP  sales.  With  regard  to  this 
category,  the  petitioner  alleges  that  the    . 
respondent  has  failed  to  disclose  that 
ICI  entertained  nimierous  U.S. 
customers  and  potential  customers  in 
Scotland. 

According  to  the  petitioner,  it  can  be 
seen  that  the  chart  used  in  the  LOT 
Analysis  Memo  to  differentiate  ICI's 
home-market  and  CEP  selling  functions 
gives  the  erroneous  impression  that 
major  differences  exist  between  the  two. 
However,  the  petitioner  argues  that  the 
differences  in  the  functions  are  very 
few. 

In  rebuttal,  ICI  states  that  the 
petitioner's  argument  that  ICI  is  not 
entitled  to  a  CEP  offset  in  the  present 
review  because  it  was  denied  a  CEP 
offset  in  the  1996-1997  review  is  legally 
flawed.  ICI  argues  that  each 
administrative  review  is  a  separate 
proceeding,  conducted  and  based  upon 
its  own  record.  ICI  maintains  that  as 
preliminarily  determined  by  the 
Department,  the  record  in  this 
administrative  review  fully  supports  the 
allowance  of  a  CEP  offset.  According  to 
ICI,  it  is  this  record  that  is  determinative 
and  not  the  record  from  the  previous 
review  or  for  that  matter  the 
determination  that  was  based  on  the 
prior  record. 

ICI  contends  that  virtually  the  entire 
argiunent  submitted  by  the  petitioner 
under  its  category  "sedes  support"  is 
based  on  assertions  made  at  the  time  its 
case  brief  was  filed.  According  to  ICI, 
the  Department  should  not  accept  this 
information  into  the  record  and  should 
not  consider  it  in  its  analysis.  Further, 
ICI  notes  that  throughout  its  factual 
analysis  comments  the  petitioner 
attempts  to  assign  a  20  percent 
numerical  value  to  each  of  the  five 
categories  listed  in  the  chart  and 
attempts  to  find  minor  flaws  with  the 
Department's  factual  analysis  in  each 
category.  ICI  contends  that  this  biased 
approach  seems  absurd  on  its  face  and 
that  there  is  no  basis  to  claim  that  each 
of  the  summary  categories  carries  the 
same  weight.  Moreover,  ICI  claims  that 
the  petitioner's  critiques  are  extremely 
selective  and  limited  and,  for  the  most 
part,  do  not  address  the  record  as  a 
whole. 

ICI  asserts  that  in  its  "sales  activities" 
table  the  petitioner  seems  to  criticize  the 
Department  for  not  taking  into  account 
ordering  and  freight  functions  in  sales  to 
the  U.S.  affiliate.  However,  ICI  argues 
that  these  categories  of  activities  were 
considered  and  analyzed  by  the 
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Department  with  regard  to  the  sales 
administration  and  sales  services 
section  of  the  chart.  Further,  ICI  notes 
that  although  the  petitioner  "pays  lip 
service  to  the  notion"  that  selling 
functions  for  respondent's  U.S.  sales 
and  related  expenses  associated  with 
economic  activity  in  the  United  States 
are  removed  from  the  analysis,  its 
comments  consistently  seem  to  use  such 
functions  as  support  for  its  argument. 

Department's  Position: 

We  disagree  with  the  petitioner's 
claim  that  ICI  is  not  entitled  to  a  CEP 
offset  in  the  present  review  because  it 
was  denied  a  CEP  offset  in  a  preceding 
segment  of  the  proceeding.  Each  review 
is  a  separate  segment  of  the  proceeding 
with  a  separate  and  distinct  factual 
record.  See  1996-1997  Final  Results,  64 
FR  at  6612. 

Section  773(a)(7)(A)  of  the  Act 
provides  for  a  LOT  adjustment  if  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  sales  on  which  normal  value 
(NV)  is  based  and  comparison  market 
sales  at  the  LOT  of  the  export 
transaction.  Section  351.412(c)(2)  of  the 
Department's  regulations  states  that  the 
Secretary  will  determine  that  sales  are 
made  at  different  LOTs  if  they  are  made 
at  different  marketing  stages  (or  their 
equivalent).  To  make  this 
determination,  the  Department  reviews 
such  fectors  as  selling  functions,  classes 
of  customer,  and  the  level  of  selling 
expenses  for  each  type  of  sale.  Different 
stages  of  marketing  necessarily  involve 
differences  in  selling  functions,  but 
differences  in  selling  functions,  even 
substantial  ones,  are  not  alone  siifiicient 
to  establish  a  difference  in  the  LOT. 

Similarly,  while  customer  categories 
such  as  "distributor"  and  "wholesaler" 
may  be  useful  in  identifying  different 
LOTs,  they  are  insufficient  in 
themselves  to  establish  that  there  is  a 
difference  in  the  LOT.  In  addition,  the 
Department  bases  the  LOT  of  CEP  sales 
on  the  transaction  to  the  affiliate  in  the 
United  States  after  making  CEP 
deductions  under  section  772(d)  of  the 
Act,  as  amended.  See  Gray  Portland 
Cement  and  Clinker  from  Mexico;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  64  FR  13148 
(March  17,1999)  ("Gray  Portland 
Cement");  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  South  Africa,  62  FR  61631 
(November  19, 1997);  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  Germany,  Italy.  Japan, 


Singapore,  and  the  United  Kingdom; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  2081 
(January  15,  1997). 

Based  upon  our  analysis  of  the  record, 
we  determine,  as  in  the  preliminary 
results  of  review,  that  ICI's  home  market 
sales  occiured  at  a  different  and  more 
advanced  stage  of  distribution  than  ICI's 
sales  to  it  U.S.  affiliate.  The  record 
demonstrates  that  ICI  performs  sales 
activities,  sales  support,  and  technical 
service  support  for  its  sales  in  the  home 
market  but  not  for  its  CEP  sales  to  the 
U.S.  affiliate  after  deducting  the 
expenses  pursuant  to  section  772(d)  of 
the  Act.  Thus,  contrary  to  the 
petitioner's  assertions,  we  find  adequate 
basis  on  the  record  to  conclude  that  ICI 
performs  three  of  its  five  selling 
functions  with  respect  to  only  its  home 
market  sales  and  not  with  respect  to  its 
CEP  sales. 

In  addition,  based  on  our  analysis  of 
sales  administration  and  sales  services, 
we  find  that  ICI  performs  these  selling 
functions  at  a  higher  level  of  intensity 
for  its  home  market  sales  than  for  its 
CEP  sales.  Contrary  to  the  petitioner's 
assertion,  selling  functions  do  not  carry 
the  same  weight.  In  the  Department's 
questionnaire,  respondents  are  asked  to 
describe  the  degree  to  which  each 
selling  activity  was  performed  on  its 
reported  sales.  Thus,  when  we  compare 
the  CEP  level  of  trade  to  the  home 
market  level  of  trade,  we  analyze  selling 
functions  on  the  basis  of  not  only 
function  but  intensity,  as  well.  See  Gray 
Portland  Cement,  64  FR  at  13161; 
Professional  Electric  Cutting  Tools  from 
Japan;  Preliminary  Results  of 
Antidumping  Duty  Review,  63  FR 
30706,  30708  Qune  5,  1998). 

Thus,  as  the  record  demonstrates,  ICl 
performs  the  majority  of  its  selling 
functions  with  respect  to  its  home 
market  sales  and  not  with  respect  to  its 
CEP  sales.  In  addition,  ICI  does  not 
perform  any  services  for  its  CEP  sales 
which  it  does  not  perform  for  its  home 
market  sales.  Accordingly,  we 
determine  that  ICI's  home  market  sales 
occur  at  a  different  and  more  advanced 
stage  of  distribution  than  its  CEP  sales. 
We  also  determine  that  a  LOT 
adjustment  cannot  be  calculated 
because  the  data  provided  do  not 
provide  an  appropriate  basis  upon 
which  to  determine  a  LOT  adjustment. 
Therefore,  in  accordance  with  section 
773(a)(7)(B)  of  the  Act,  a  CEP  offset  is 
appropriate  for  these  final  results. 

Finally,  we  agree  with  ICI  that  the 
petitioner's  assertions  regarding  the 
entertaining  of  U.S.  market  customers 
and  potential  customers  by  ICI  in 
Scotland  are  unsubstantiated  by  factual 
information  on  the  record  and  we  have 


disregarded  these  assertions  for  the 
purposes  of  these  final  results. 

Comment  4:  CEP  Profit  Ratio 

The  petitioner  alleges  that  the 
Department  has  incorrecUy  calculated 
the  CEP  profit  ratio  by  looking  to  ICI's 
net  operating  income  as  the  numerator, 
instead  of  IQ's  total  U.S.  expenses. 
According  to  the  petitioner,  under 
section  772(f)  of  the  Act,  CEP  profit  is 
determined  by  multiplying  total  actiial 
profit  by  the  applicable  percentage, 
which  is  determined  pursuant  to  section 
772(f)(2)(A)  of  the  Act,  by  dividing  total 
U.S.  expenses  by  total  expenses.  The 
CEP  profit  ratio  should  be  stated  as 
"(pjrofit  on  ordinary  activities  before 
taxation"  divided  by  operating  costs 
plus  net  interest  payable. 

In  rebuttal,  ICI  contends  that  the 
petitioner  is  confusing  the  terms 
"applicable  percentage"  and  "CEP  profit 
ratio"  as  having  the  same  meaning. 
According  to  ICI,  the  "applicable 
percentage"  consists  of  the  ratio  of  U.S. 
total  expenses  divided  by  the  total 
expenses,  whereas,  the  "CEP  profit 
ratio"  is  a  percentage  derived  from  a 
two-step  calculation:  (1)  calculation  of  a 
total  actual  profit  by  deducting  total 
expenses  from  total  revenue,  and  (2) 
dividing  the  total  actual  profit  by  the 
total  expenses.  This  CEP  ratio  is  then 
applied  to  the  CEP  selling  expenses  to 
derive  an  actual  CEP  profit  for  the  CEP 
sales.  ICI  maintains  that  this  is  the 
formula  used  by  the  Department  in  its 
calculation  of  the  CEP  profit  for  the  CEP 
sales. 

ICI  argues  that  the  numerator  used  by 
the  petitioner  in  calculating  the  CEP 
profit  ratio,  i.e.,  profit  on  ordinary 
activities  before  taxation,  is  incorrect. 
According  to  ICI,  the  profit  figure  used 
by  the  petitioner  does  not  consist  of 
profit  before  ordinary  activities  ;  rather, 
it  takes  into  account  profit  realized  on 
activities  which  have  nothing  to  do  with 
income  derived  from  ICI's  main  core 
business. 

ICI  maintains  that  the  Department's 
calculation  of  the  total  actual  profit  and 
CEP  ratio  is  correct  because  it  deducts 
the  total  revenue  derived  from  • 
operations  from  the  total  expenses. 
According  to  ICI,  this  methodology 
reflects  the  actual  profit  earned  by  ICI 
from  the  operations  of  its  main  core 
business. 

Department's  Position 

We  agree  with  respondent  that  the 
correct  methodology  was  used  in  the 
calculation  of  CEP  profit  in  our 
preliminary  results  and  thus,  we  have 
used  the  same  methodology  for 
calculating  CEP  profit  in  these  final 
results. 
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Section  77;  (d)(3)  of  the  Act  provides 
that  CEP  shal  be  reduced  by  the  profit 
allocable  to  si  tiling,  distribution,  and 
further  manu  acturing  activities  in  the 
United  States 

Section  7T4  (f)  of  the  Act  provides 
three  alternat  ve  methods  for 
determining  total  expenses  for  purposes 
of  computing  CEP  profit.  These 
alternatives  f(  irm  a  hierarchy  where  the 
use  of  any  on  ;  of  the  methods  depends 
on  the  data  a>  ailable  to  the  Department 
from  the  case  record.  We  were  unable  to 
apply  the  firs  alternative  (section 
772(f)(2){C)(i)  because  the  Department 
is  not  conduc  ing  a  sales  below  cost 
investigation  md,  therefore,  ICI  did  not 
report  COP  oi  CV  information  for  the 
home  market  md  U.S.  products.  In 
addition,  we  '  vere  unable  to  apply  the 
second  altemitive  (section  772 
(f)(2)(C)(ii))  b(>cause  the  financial 
statements  of  ICI  are  not  specific  to  the 
production  cc  sts  and  sales  information 
of  merchandiite  sold  only  in  the  U.S. 
and  home  ma  ket.  Therefore,  we 
calculated  CE  ?  profit  using  alternative 
three  (section  772(f)(2)(C)(iii)).  Under 
this  alternative,  we  calculated  the  profit 
percentage  based  on  ICI's  financial 
statement  of  1 997  for  merchandise 
produced  anc  sold  by  the  respondent  in 
all  countries. 

Pursuant  to  the  Department's  policy 
as  embodied  in  Policy  Bulletin  97.1, 
"Calculation  i  )f  Profit  for  Constructed 
Export  Price  '  "ransactions,"  we 
determined  tl  e  CEP  profit  ratio  by  using 
ICI's  income  I  lefore  taxes  which  we 
calculated  by  subtracting  total  expenses 
(cost  of  sales,  distribution  costs, 
research  and  i  ievelopment, 
administrativi  s  expenses  and  net  interest 
expense)  fron  net  sales  revenue.  We 
then  divided  ncome  before  taxes  by 
total  expense!  to  arrive  at  a  CEP  profit 
ratio  which  wb  then  multiplied  by  CEP 
selling  expeni  es  to  arrive  at  CEP  profit. 

During  the  course  of  our  analysis,  we 
discovered  th  it  an  incorrect  amount  for 
net  interest  e?  pense  was  used  in  the 
calculation  of  the  CEP  profit  ratio. 
Therefore,  for  these  final  results,  we 
have  recalculated  the  CEP  profit  ratio  to 
include  the  c(  irrect  net  interest  expense. 
See  Calculatic  n  Memorandum  of  the 
Final  Results  or  the  1997-1998 
Administrati\e  Review  of  Imperial 
Chemical  Ind  istries,  February.  2,  2000 
("Final  Calcu  ation  Memo"). 

Comment  5:  C  lerical  Error  in  Model 
Match  Progra  n 

ICI  states  th  at  the  Department  should 
correct  a  cleri  :al  error  in  its  model 
match  program  that  resulted  in  the 
failure  of  the  jrogram  to  match  certain 
U.S.  sales  transactions  with  the  most 
similar  homeknarket  sales.  According  to 


ICI,  the  Department's  model  match 
computer  program  was  based  on  six 
physical  characteristics  reported  in  both 
the  U.S.  and  home  market  sales  files. 
With  regard  to  the  physical 
characteristic  viscosity,  the  Department 
ranked  the  viscosity  ranges  for  each  U.S. 
and  home  market  control  number 
(CONNUM)  by  assigning  a  code.  ICI 
contends  that  the  Department's  program 
contains  a  computer  progranuning  error 
in  the  ranking  of  the  viscosity  codes  for 
both  home  market  and  U.S.  products. 
ICI  argues  that  this  error  resulted  in 
matching  one  U.S.  product  with  a  home 
market  product  that  is  not  the  most 
similar  match  in  terms  of  physical 
characteristics  to  the  U.S.  product.  No 
comments  were  submitted  by  the 
petitioner  on  this  issue. 

Department's  Position 

We  agree  with  ICI  and  have  made  the 
appropriate  modifications  to  the 
Department's  model  match  program  for 
these  final  results.  See  Final  Calculation 
Memo. 

Comment  6:  Error  in  Preliminary  Results 

ICI  noted  that  in  the  preliminary 
determination  the  Department  states 
that  "*   *   *  all  sales  to  the  first 
unaffiliated  purchaser  took  place  after 
importation."  See  64  FR  at  42909.  ICI 
alleges  that  based  on  the  factual  record 
and  the  Department's  own  analysis  this 
statement  appears  to  be  in  error  and 
should  be  corrected.  No  comments  were 
submitted  by  the  petitioner  on  this 
issue. 

Department's  Position 

We  agree  with  ICI.  In  our  preliminary 
determination  we  stated  that  in 
calculating  price  to  the  United  States  for 
ICI,  we  used  CEP,  as  defined  in  section 
772(b)  of  the  Act  because  all  sales  to  the 
first  unaffiliated  purchaser  in  the  United 
States  took  place  after  importation.  This 
statement  was  incorrect.  In  the  instant 
review,  as  in  the  previous  segment  of 
this  proceeding,  we  determined  that 
ICI's  U.S.  sales  were  CEP  transactions 
even  though  the  sales  took  place  before 
importation  because  ICI's  U.S.  selling 
agent  was  substantially  involved  in  the 
sales  process  in  the  United  States  on 
behalf  of  or  for  the  account  of  ICI.  See 
1996-1997  Final  Results,  64  FR  at  6611- 
12. 

Final  Results  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margin 
exists  for  the  period  of  July  1, 1997 
through  June  30, 1998: 


Manufacturer/exporter 

Margin 
(percent) 

Imperial  Chemical  Industries 
PLC 

18.49 

The  Department  shall'determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

For  assessment  purposes,  we  have 
calculated  an  importer-specific  duty 
assessment  rate  based  on  the  ratio  of  the 
total  amount  of  antidimiping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  the  same  sales. 
The  rate  will  be  assessed  uniformly  on 
all  entries  made  by  the  relevant 
iniporter  during  the  POR. 

The  following  deposit  requirements 
shall  be  effective  upon  publication  of 
this  notice  of  final  results  of  review  for 
all  shipments  of  industrial 
nitrocellulose  from  the  United  Kingdom 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  listed  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  11.13  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(55  FR  21058,  May  22, 1990).  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(1)  of  the 
Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
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administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  Sections  351.305  and  351.306  of 
the  Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  February  2.  2000. 
HoUy  A.  Kuga, 

Acting  Assistant  Secretary,  Import 
Administration. 
[FR  Doc.  00-2850  Filed  2-7-00:  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-850,  A-588-851,  A-791-808] 

Notice  of  Postponement  of  Final 
Antidumping  Duty  Determinations  and 
Extension  of  Provisional  Measures: 
Certain  l^rge  Diameter  Cartwn  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Japan  and  Certain 
Small  Diameter  Cart>on  and  Alloy 
Seamless  Standard,  Line  and  Pressure 
Pipe  from  Japan  and  the  Republic  of 
South  Africa 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Higgle  at  (202)  482-0650  or 
Constance  Handley  at  (202)  482-0631, 
AD/CVD  Enforcement,  Office  V,  DAS 
Group  II,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW, 
Washington,  DC  20230. 

Postponement  of  Final  Determinations 

The  Department  of  Commerce  (the 
Department)  is  postponing  the  final 
determinations  in  the  antidumping  duty 
investigations  of  certain  large  diameter 
carbon  and  alloy  seamless  standard,  line 
and  pressure  pipe  from  Japan  and 
certain  small  diameter  carbon  and  alloy 
seamless  standard,  line  and  pressure 
pipe  from  Japan  and  the  Republic  of 
South  Africa. 

On  December  14,  1999,  the 
Department  published  its  preliminary 
determinations  in  these  investigations. 
See  "Notice  of  Preliminary 


Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Large  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  from  Japan  and 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Japan  and  the 
Republic  of  South  Africa",  64  FR  69718 
(December  14,  1999).  The  notice  stated 
that  the  Department  would  issue  its 
final  determinations  no  later  than  75 
days  after  the  date  of  issuance  of  the 
notice. 

Piu-suant  to  section  735(a)(2)(A)  of  the 
Act,  on  January  13,  2000,  Sumitomo 
Metal  Industries  (Sumitomo),  a 
respondent  in  the  investigations 
involving  Japan,  and  Iscor  Ltd.  (Iscor), 
the  sole  respondent  in  the  investigation 
involving  South  Africa,  requested  that 
the  Department  postpone  its  final     . 
determinations.  Further  to  those 
requests,  the  respondents  requested  that 
the  Department  extend  by  60  days  the 
application  of  the  provisional  measures 
prescribed  under  paragraphs  (1)  and  (2) 
of  section  773(d)  of  the  Act.  In 
accordance  with  19  CFR  351.210(b), 
because:  (1)  these  preliminary 
determinations  are  affirmative;  (2)  the 
requesting  exporters  account  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise  in  their  respective 
investigations;  and  (3)  no  compelling 
reasons  for  denial  exist,  we  are  granting 
the  respondents'  requests  and  are 
postponing  the  final  determinations 
until  no  later  than  135  days  after  the 
publication  of  the  preliminary 
determinations  in  the  Federal  Register 
(i.e.,  until  no  later  than  April  27,  2000). 
Suspension  of  liquidation  will  be 
extended  accordingly. 

This  extension  is  in  accordance  with 
section  735(a)(2)(A)  of  the  Act,  and  19 
CFR  351.210(b)(2). 

Dated:  January  31,  2000. 
HoUy  A.  Kuga, 

Acting  Assistant  Secretary,  Import 
Administration. 

[FR  Doc.  00-2841  Filed  2-7-00;  8:45  ami 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-505] 

Certain  Malleable  Cast  Iron  Pipe 
Fittings  From  Brazil:  Preliminary 
Results  of  Antidumping  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  preliminary  results  of 
antidumping  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  feview 
of  the  antidumping  duty  order  on 
certain  malleable  cast  iron  pipe  fittings 
from  Brazil  in  response  to  a  request 
from  a  respondent,  Industria  de 
Fundi^ao  Tupy  Ltda.  This  review  covers 
the  period  May  1,  1998,  through  April 
30,  1999. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argiunent  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  siunmary  of  the  argument. 
EFFECTIVE  DATE:  February  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Schauer  or  Richard  Rimlinger, 
Office  of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-0410  or  (202)  482- 
4477,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherv^se  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (1998). 

Background 

On  May  28,  1999,  the  Department 
received  a  request  frtim  Industria  de 
Fundi^ao  Tupy  Ltda.  (Tupy)  to  conduct 
an  administrative  review  of  the 
antidumping  duty  order  on  certain 
malleable  cast  iron  pipe  fittings  from 
Brazil.  On  Jime  30,  1999,  the 
Department  published  a  notice  of 
initiation  of  an  administrative  review  of 
Tupy,  covering  the  period  May  1.  1998, 
through  April  30v  1999,  in  the  Federal 
Register  (64  FR  14860). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  malleable  cast  iron 
pipe  fittings,  other  than  grooved,  from 
Brazil.  In  the  original  antidiunping  duty 
order,  these  products  were  classifiable 
in  the  Tariff  Schedules  of  the  United 
States,  Annotated,  under  item  numbers 
610.7000  and  610.7400.  These  products 
are  currently  classifiable  under  item 
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numbers  730 
the  Harmonised 
United  States 
item  numbers 


19.00  and  7307.19.90  of 
Tariff  Schedule  of  the 
(HTSUS).  The  HTSUS 
are  provided  for 
convenience  i  ind  customs  purposes.  The 
written  descri  ption  remains  dispositive. 


United  States 


Price 


In  calculati:  ig  the  price  to  the  United 
States,  we  used  export  price  (EP)  as 
defined  in  section  772(a)  of  the  Act 
because  the  si  ibject  merchandise  was 
sold  to  an  uns  fBliated  U.S.  purchaser  in 
the  United  Sti  ites  prior  to  the  date  of 
importation  u  ito  the  United  States  and 
the  use  of  con  structed  export  price  was 
not  indicated  ay  the  facts  of  record. 

We  calculated  EP  for  U.S.  sales  based 
on  C&F  U.S.  port  prices  to  the  United 
States.  We  made  adjustments  for 
domestic  inland  freight,  domestic 
inland  freight! insurance,  domestic 
brokerage  and  handling,  international 
freight,  and  freight  revenue  in 
accordance  with  section  772(c)(2)(A)  of 


the  Act.  Acco: 
representatioi 


ding  to  Tupy's 
s,  the  material  terms  of 
sale  were  established  on  the  purchase- 
order  date.  Therefore,  we  used  the 
purchase-ord«  r  date  as  the  date  of  sale 
for  the  U.S.  market.  No  other 
adjustments  to  EP  were  claimed. 

Normal  Valu( 


serve 


In  order  to 
a  sufficient  vi 
market  to 
normal  value 
respondent's 
sales  of  the 
volume  of  US 
merchandise 
section  773(a) 
aggregate  vo 
of  the  foreign 
than  five 
volume  of  U 
merchandise, 
home  market 
calculating 
accordance 
of  the  Act,  we 
which  the 
sold  to 


foi  eign  '. 


lume  I 


perc  snt 


w  th 


for(  ig 


unaffiliated 
consumption 
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and  made  no  level-of-trade  adjustment. 
(See  Level  of  Trade  below.) 

When  applicable,  we  made 
adjustments  for  differences  in  packing 
in  accordance  with  section  773(a)(6)(A) 
of  the  Act.  We  made  adjustments  for 
differences  in  circimistances  of  sale 
(COS)  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
351.410.  To  make  COS  adjustments,  we 
reduced  home-market  price  by  an 
amount  for  home-market  credit, 
advertising  expenses,  and  commissions, 
and  we  increased  it  by  an  amount  for 
U.S.  credit  expenses.  We  also  made 
adjustments,  in  accordance  with  19  CFR 
351.410(e),  for  indirect  selling  expenses 
incurred  on  home  markei  or  U.S.  sales 
where  commissions  were  granted  on 
sales  in  one  market  but  not  in  the  other 
(the  "commission  offset").  Specifically, 
where  commissions  were  granted  in  the 
home  market  but  not  in  the  U.S.  market, 
we  made  a  upward  adjustment  to 
nonnal  value  for  the  lesser  of  (1)  the 
amount  of  the  commission  paid  in  the 
home  market,  or  (2)  the  amount  of 
indirect  selling  expenses  incurred  in  the 
U.S.  market.  We  also  deducted  value- 
added  taxes  pursuant  to  section 
773(a)(6)(B)(iii)  of  the  Act.  Because  we 
compared  U.S.  sales  to  identical 
merchandise  sold  in  the  home  market, 
no  adjustment  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
piusuant  to  section  773(a)(6)(C)(ii)  of 
the  Act  was  necessary. 

Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act,  at  829-831  (see  H.R. 
Doc.  No.  103-316,  at  829-831  (1994)),  to 
the  extent  practicable,  the  Department 
calculates  NV  based  on  sales  at  the  same 
level  of  trade  as  the  U.S.  sales  (either  EP 
or  constructed  export  price).  When  the 
Department  is  unable  to  find  sale(s)  in 
the  comparison  market  at  the  same  level 
of  trade  as  the  U.S.  sale(s),  the 
Department  may  compare  sales  in  the 
U.S.  and  foreign  markets  at  different 
levels  of  trade.  When  NV  is  based  on 
constructed  value  (CV),  the  level  of 
trade  is  that  of  the  sales  from  which  we 
derive  selling,  general  and 
administrative  expenses  (SG&A)  and 
profit. 

To  determine  whether  home-market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  imaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 


the  differences  affect  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
South  Africa.  62  FR  61731  (November 
19,  1997). 

In  implementing  these  principles  in 
this  review,  we  examined  information 
from  the  respondent  regarding  the 
marketing  stages  involved  in  the 
reported  home-market  and  EP  sales, 
including  a  description  of  the  selling 
activities  Tupy  performed  for  each 
chaimel  of  distribution.  Tupy  reported 
three  types  of  customers  in  the  home 
market:  wholesalers,  distributors,  and 
retailers.  We  found  that  the  selling  and 
other  activities  associated  with  selling 
to  each  of  the  three  types  of  customers 
differed  significantly  from  activities  for 
the  other  two  types  of  customers.  For 
example,  we  found  differences  with 
respect  to  inventory  maintenance, 
freight  and  delivery  arrangements, 
packing  and  handling,  advertising, 
technical  services,  and  sales  and 
administrative  functions.  Based  on  these 
differences,  we  found  that  the  three 
types  of  home-market  customers 
constituted  three  different  levels  of 
trade. 

All  of  the  U.S.  sales  were  EP  sales. 
Based  on  our  examination  of  the  record, 
we  determined  that  the  level  of  trade  of 
the  EP  sales  was  the  same  as  that  of  the 
home-market  wholesale  level  of  trade. 
We  found  that  the  level  of  trade  of  the 
EP  sales  was  different  from  that  of 
distributor  and  retail  sales  because  Tupy 
performed  a  number  of  selling  functions 
for  distributor  and  retail  sales  at  a 
moderate  or  high  level  that  it  either  did 
not  perform  or  performed  at  a  low  level 
for  the  EP  and  wholesale  sales.  These 
selling  functions  included  freight  and 
delivery  arrangements,  inventory 
maintenance,  packing  and  handling, 
advertising,  technical  services,  and  sales 
and  administrative  functions. 

Because  we  found  that  Tupy's  EP 
sales  were  made  at  the  same  level  of 
trade  as  its  home-market  wholesale  level 
and  because  we  were  able  to  match  EP 
sales  to  home-market  sales  made  at  the 
wholesale  level  of  trade  in  all  instances, 
no  level-of-trade  adjustments  to  normal 
value  were  necessary. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  EP 
and  NV,  we  preliminarily  determine  a 
weighted-average  dimiping  margin  of 
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2.91  percent  for  Tupy  for  the  period 
May  1.  1998,  through  April  30. 1999. 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  38  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Issues  raised  in 
hearings  will  be  limited  to  those  raised 
in  the  respective  case  and  rebuttal 
briefs.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  must  be  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  35  days  after  the  date  of 
publication. 

Parties  who  submit  argument  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argimient.  The 
Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments  or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated  an 
exporter/customer-specific  assessment 
value  for  subject  merchandise.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  die  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  certain 
malleable  cast  iron  pipe  fittings  from 
Brazil  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(2)(c)  of  the  Act:  (1)  The 
cash  deposit  rate  for  Tupy  will  be  the 
rate  established  in  the  final  results  of 
this  review;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash-deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  less-than- 
fair-value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufactiu-er  of 
the  merchandise;  and  (4)  for  all  other 
producers  emd/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  5.64  percent,  the  all-others  rate 
established  in  the  LTFV  investigation. 

The  deposit  rate,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 


This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occiirred  and  the  subsequent  assessment 
of  double  antidiunping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  January  31,  2000. 

Holly  A.  KHga, 

Acting  Assistant  Secretary,  Import 
Administration . 

[FR  Doc.  00-2847  Filed  2-7-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-58»-645] 

Stainless  Steel  Sheet  artd  Strip  In  Coils 
From  Japan:  Notice  of  initiation  and 
Preliminary  Results  of  Changed 
Circumstance  Antidumping  Duty 
Review,  and  Intent  to  Revoke  Order  In 
Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circiunstance  antidiunping  duty  review, 
and  intent  to  revoke  order  in  part. 

EFFECTIVE  DATE:  February  8,  2000. 
SUMMARY:  On  August  13,  1999,  the 
Department  of  Commerce  (the 
Department)  received  a  request  on 
behalf  of  Watanabe  Trading  Co.,  Ltd. 
(Watanabe),  and  Byram  Steel  Trading 
Co.,  (Byram)  for  a  changed  circumstance 
antidiunping  (AD)  duty  review  and  an 
intent  to  revoke  in  part  the  AD  order 
with  respect  to  specific  stainless  steel 
sheet  and  strip  from  Japan.  The 
Department  received  a  letter  on  August 
30,  1999,  from  petitioners  (Allegheny 
Ludlum  Corporation,  Armco.  Inc.,  J&L 
Specialty  Steel,  Inc.,  Washington  Steel 
Division  of  Bethlehem  Steel  Corporation 
(formerly  Lukens,  Inc.),  the  United 
Steelworkers  of  America,  AFL-CIO/ 
CLC,  the  Buder  Armco  Independent 
Union  and  the  Zanesville  Armco 
Independent  Organization,  Inc.  of  CA) 
not  opposing  the  request  of  Watanabe 
and  Byram  for  revocation  in  part  of  the 


order  pursuant  to  a  changed 
circumstance  review  with  respect  to  the 
subject  merchandise  defined  in  the 
Scope  of  the  Review  section  below. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karla  Whalen  or  Robert  Boiling,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington  D.C.  20230; 
telephone  (202)  482-1391  and  (202) 
482-3434,  respectively. 
SUPPLEMENTARY  INFORMATK>N: 

AppUcaMe  Statute  aatd  ReguIatiMis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  Part  351. 

Background 

On  July  27,  1999,  the  Department 
published  the  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Antidumping  Ehity  Order  on 
stainless  steel  sheet  and  strip  from  Japan 
(64  FR  40565). 

On  August  13,  1999,  Watanabe  and 
BjTam  requested  revocation  in  part  of 
the  Antidumping  Duty  (AD)  order 
pursuant  to  section  751(b)  of  the  Act 
and  section  351.216  of  the  Department's 
regulations,  with  respect  to  specific 
stainless  steel  sheet  and  strip  in  coils 
from  Japan  as  described  below. 

Scope  of  the  Review 

The  products  covered  by  this 
exclusion  request  are  stainless  steel 
welding  electrode  strips  that  are 
manufactured  in  accordance  with 
American  Welding  Society  (AWS) 
specification  ANSI/ AWS  A5.9-93.  The 
products  are  0.5nun  in  thickness,  60 
mm  in  width,  and  in  coils  of 
approximately  60  pounds  each.  The 
products  are  limited  to  the  following 
AWS  grade  classifications:  ER308L.  ER 
309L.  ER  316L  and  ER347.  and  a 
modified  ER  309L  or  309LCb  which 
meets  the  following  chemical 
composition  limits  (by  weight): 
Carbon — 0.03%  maximum 
Chromium— 20.0-22.0% 
Nickel— 10.0-12.0% 
Molybdenum — 0.75%  maximum 
Manganese — 1.0-2.5% 
Silicon — 0.65%  maximum 
Phosphorus — 0.03%  maximum 
Sulphur — 0.03%  maximum 


6156 


Federal  Register /Vol.  65,  No.  26 /Tuesday,  Febraary  8,  2000 /Notices 

^^— i^iMi— m^JM^MMi— MMJIMit^M*— a^Kh^iaiM— i^— ^M**fc*—i — ^— rtM 


Copper — 0.7!  i%  maximiun 
Columbium-j-*  times  the  carbon  level 
minimum-i-1.0%  maximum 
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At  the  reqi  est  of  Watanabe  and 
Byram,  in  aci  :ordance  with  sections 
751(d)(1)  anc  751(b)(1)  of  the  Act  and 
section  351.2 16  of  the  Department's 
regulations,  llhe  Department  is  initiating 
a  changed  citcimistance  review  of 
stainless  stea  sheet  and  strip  from  Japan 
to  determinelwhether  partial  revocation 
of  the  AD  order  is  warranted  with 
respect  to  th4  stainless  steel  sheet  and 
strip  subject  to  this  request.  Section 
782(h)(2)  of  tne  Act  and  section 
351.222(g)(llli)  of  the  Department's 
regulations  provide  that  die  Department 
may  revoke  a  a  order  (in  whole  or  in 
part)  if  it  det(  irmines  that  producers 
accounting  f(  r  substantially  all  of  the 
production  of  the  domestic  like  product 
have  no  furtl  er  interest  in  the  order,  in 
whole  or  in  p  art.  In  addition,  in  the 
event  the  Department  determines  that 
expedited  ac  ion  is  warranted,  section 
351.221(c)(3)  ii)  of  the  regulations 
permits  the  E  epartment  to  combine  the 
notices  of  ini  tiation  and  preliminary 
results. 

In  accordance  with  section  751(b)  of 
the  Act  and  s  actions  351.222(g)(l)(i)  and 
351.221(c)(3)  of  the  Department's 
regulations,  \  fe  are  initiating  this 
changed  circ  imstance  review  and  have 
determined  t  lat  expedited  action  is 
warranted.  Our  decision  to  expedite  this 
review  stems  from  the  domestic 
industry's  la(  k  of  interest  in  applying 
the  AD  order  to  the  specific  stainless 
steel  sheet  an  d  strip  covered  by  this 
request.  Add  tionally,  in  accordance 
with  section  151.216(a)  we  find  that  the 
petitioners'  a  firmative  statement  of  no 
interest  consi  itutes  good  cause  for  the 
conduct  of  ti  is  review. 

Based  on  t]  le  expression  of  no  interest 
by  petitioner ;  and  absent  any  objection 
by  any  other  domestic  interested  parties, 
we  have  pre!  minarily  determined  that 
substantially  all  of  the  domestic 
producers  of  the  like  product  have  no 
interest  in  co  itinued  application  of  the 
AD  order  to  t  le  stainless  steel  sheet  and 
strip  subject  o  this  request.  Therefore, 
we  are  notify  ng  the  public  of  our  intent 
to  revoke,  in  lart,  the  AD  order  as  it 
relates  to  imj  orts  of  the  merchandise 
described  ab(  ive  from  Japan. 

Public  Conin  ent 

Interested  )arties  may  submit  case 
briefs  and/or  written  comments  no  later 
than  14  days  after  the  date  of 
publication  c  f  these  preliminary  results. 
Rebuttal  brie  s  and  rebuttals  to  written 


comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  21  days  after  the  date  of 
publication.  The  Department  will  issue 
the  final  results  of  this  changed 
circumstance  review,  which  wiU 
include  the  results  of  its  analysis  raised 
in  any  such  written  comments,  no  later 
than  270  days  after  the  date  on  which 
this  review  was  initiated,  or  within  45 
days  if  all  parties  agree  to  our 
preliminary  determination.  See  section 
351.216(e)  of  the  Department's 
regidations. 

If  final  revocation  occurs,  we  will 
instruct  the  U.S.  Customs  Service  to  end 
the  suspension  of  liquidation  and  to 
refund,  with  interest,  any  estimated  AD 
duties  collected  for  all  unliquidated 
entries  of  the  specific  stainless  steel 
sheet  and  strip  covered  by  this  request 
from  Japan.  The  current  requirement  for 
a  cash  deposit  of  estimated  AD  duties 
on  all  subject  merchandise  will 
continue  imless  and  until  it  is  modified 
pursuant  to  the  final  results  of  this 
changed  circumstance  review. 

This  initiation  of  review  and  notice 
are  in  accordance  with  sections  751(b) 
of  the  Act  (19  U.S.C.  1675(b))  and  19 
CFR  351.216,  351.221.  and  351.222. 

Dated:  )anuary  24.  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary,  Import  Admitiistration. 
[FR  Doc.  00-2853  Filed  2-7-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE        . 
International  Trade  Administration 

[A-533-806,  A-570-815] 

Final  Results  of  Expedited  Sunset 
Reviews:  Sulfanilic  Acid  From  India 
and  The  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Expedited  Sunset  Reviews:  Sulfanilic 
Acid  ft^m  India  and  The  People's 
Republic  of  China. 

SUMMARY:  On  October  1,  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  simset  reviews  of 
the  antidumping  duty  orders  on 
sulfanilic  acid  from  India  and  The 
People's  Republic  of  China  ("China") 
(64  FR  53320)  pursuant  to  section  751(c) 
of  the  Tariff  Act  of  1930,  as  amended 
("the  Act").  On  the  basis  of  a  notice  of 
intent  to  participate  and  an  adequate 
response  filed  on  behalf  of  a  domestic 
interested  party  and  an  inadequate 
response  (in  these  cases  no  response) 


from  respondent  interested  parties  in 
each  of  these  reviews,  the  Department 
decided  to  conduct  expedited  reviews. 
As  a  result  of  these  reviews,  the 
Department  finds  that  revocation  of  the 
antidimiping  duty  orders  would  likely 
lead  to  the  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  in  the 
Final  Residts  of  Reviews  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Young  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-3207  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  February  8,  2000. 

Statute  and  Regulations 

These  reviews  were  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  conducting  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20, 1998) 
("Sunset  Regulations"),  and  19  CFR  Part 
351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  ("Sunset  Policy 
Bulletin"). 

Scope  , 

The  products  covered  by  these  orders 
are  all  grades  of  sulfanilic  acid,  which 
include  technical  (or  crude)  sulfanilic 
.acid,  refined  (or  purified)  sulfanilic  acid 
and  sodium  salt  of  sulfanilic  acid 
(sodium  sulfanilate).  The  principal 
differences  between  the  grades  are  the 
undesirable  quantities  of  residual 
aniline  and  alkali  insoluble  materials 
present  in  the  sulfanilic  acid.  All  grades 
are  available  as  dry  free  flowing 
powders.  Technical  sulfanilic  acid 
contains  96  percent  minimum  sulfanilic 
acid,  1.0  percent  maximimi  aniline,  and 
1.0  percent  maximum  alkali  insoluble 
materials.  Refined  sulfanilic  acid 
contains  98  percent  minimum  sulfanilic 
acid,  0.5  percent  maximimi  aniline,  and 
0.25  percent  maximum  alkali  insoluble 
materials.  Sodium  salt  of  sulfanilic  acid 
(sodium  sulfanilate)  is  a  granular  or 
crystalline  material  containing  75 
percent  minimum  sulfanilic  acid,  0.5 
percent  maximum  aniline,  and  0.25 
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percent  inaximum  alkali  insoluble 
materials  based  on  the  equivalent 
sulfanilic  acid  content.  The 
merchandise  is  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
ynited  States  ("HTSUS")  subheadings 
2921.42.22  and  2921.42.24.20.' 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  orders  are  dispositive. 

These  reviews  cover  imports  from  all 
manufacturers  and  exporters  of 
sulfanilic  acid  from  India  and  China. 

History  of  the  Orders 

India 

The  Department  published  its  final 
affirmative  determination  of  sales  at  less 
than  fair  value  ("LTFV")  with  respect  to 
imports  of  sulfanilic  acid  from  India  on 
January  8, 1993  (58  FR  3251).  In  this 
determination,  the  Department 
published  a  weighted-average  dumping 
margin  for  all  manufacturers/producers/ 
exporters  of  114.8  percent.  However, 
consistent  with  section  772(d)(1)(D)  of 
the  Act,  which  prohibits  assessing 
antidumping  duties  on  the  portion  of 
the  margin  attributable  to  an  export 
subsidy,  we  established,  for  duty 
deposit  purposes,  an  estimated 
antidumping  duty  deposit  rate  of  71.09 
percent.  The  Department  issued  its 
antidumping  duty  order  on  sulfanilic 
acid  from  India  on  March  2, 1993.^  The 
Department  has  not  conducted  an 
administrative  review  of  this  order  since 
its  imposition.  The  order  remains  in 
effect  for  all  manufacturers  and 
exporters  of  the  subject  merchandise 
from  India. 

China 

On  July  6, 1992,  the  Department 
published  its  affirmative  final 
determination  of  sales  at  LTFV 
regarding  sulfanilic  acid  from  China  (57 
FR  29705).  The  Department  issued  its 
antidiunping  duty  order  on  August  19, 
1992.3  Iiu  t)us  determination,  the 
Department  published  weighted-average 
diunping  margins  for  one  company  and 
an  "eill  others"  rate.  Since  the  order  was 
issued,  the  Department  has  conducted 
four  administrative  reviews  with  respect 


'  HTSUS  subheadings  for  sulfanilic  acid  and 
sodium  salts  of  sulfanilic  acid  have  changed  since 
the  issuance  of  this  order.  The  petitioner  asserts 
that  the  HTSUS  subheading  for  sulfanilic  acid  was 
2921.42.24.20  in  1993  and  has  remained  at 
2921.42.22  since  1994. 

2  See  Notice  of  Antidumping  Duty  Order; 
Sulfanilic  Acid  from  India.  58  FR  12025  (March  2. 
1993). 

'  See  Antidumping  Duty  Order:  Sulfanilic  Acid 
from  the  People's  Republic  of  China,  57  FR  37524 
(August  19.  1992). 


to  sulfanilic  acid  from  China.'*  The  order 
remains  in  effect  for  all  manufacturers 
and  exporters  of  the  subject 
merchandise  from  China. 

Background 

On  October  1,  1999,  the  Department 
initiated  sunset  reviews  of  the 
antidumping  duty  orders  on  sulfanilic 
acid  from  India  and  China  (64  FR 
53320),  pursuant  to  section  751(c)  of  the 
Act.  We  received  a  Notice  of  Intent  to 
Participate,  in  each  of  the  two  sunset 
reviews,  on  behalf  of  National  Ford 
Chemical  Company  ("NFC"),  by  October 
15, 1999,  within  the  deadline  specified 
in  section  351.218(d)(l)(i)  of  the  Sunset 
Regulations.  Pursuant  to  section 
771(9)(C)  of  the  Act,  NFC  claimed 
interested  party  status  as  a  U.S. 
manufrtcturer  whose  workers  dre 
engaged  in  the  production  of  domestic 
like  products.  Moreover,  NFC  claims 
that  it  was  a  petitioner  in  the  original 
investigation  and,  with  respect  to  China, 
a  domestic  interested  party  in  each  of 
the  six  initiated  administrative  reviews. 
The  Department  received  a  complete 
substantive  response  from  NFC,  in  each 
of  the  two  simset  reviews,  by  November 
1, 1999,  within  the  30-day  deadline 
specified  in  the  Sunset  Regulations 
under  section  351.218(d)(3)(i).  We  did 
not  receive  a  substantive  response  from 
any  respondent  interested  party  to  these 
proceedings.  As  a  result,  pursuant  to  19 
CFR  351.218(e)(l)(ii)(C),  the  Department 
determined  to  conduct  expedited,  120- 
day,  reviews  of  these  orders. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
these  reviews  to  determine  whether 
revocation  of  the  antidumping  duty 
orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dimiping. 
Section  752(c)  of  the  Act  provides  that, 
in  making  these  determinations,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  duty  order,  and 
shall  provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margins  of  dumping 
Ukely  to  prevail  if  the  orders  were 
revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 


«  See  Sul&nilic  Acid  from  the  People's  Republic 
of  China:  Final  Results  of  Administrative  Review, 
61  FR  53711  (October  15,  1996):  61  FR  53702 
(October  15.  1996);  62  FR  48597  (September  16, 
1997);  63  FR  63834  (November  17. 1998). 


margins  are  discussed  below.  In 
addition,  NFC's  comments  with  respect 
to  continuation  or  recurrence  of 
dumping  and  the  magnitude  of  the 
margins  are  addressed  below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994).  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  n.A.2).  In  addition,  the 
Department  indicated  that  it  normally 
will  determine  that  revocation  of  an 
antidumping  duty  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  (a)  dumping  continued 
at  any  level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3). 

In  addition  to  the  guidance  on 
likelihood  cited  above,  section 
751(c)(4)(B)  of  the  Act  provides  that  the 
Department  shall  determine  that 
revocation  of  the  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
diunping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  these  reviews,  the 
Department  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party.  Under 
section  351.218(d)(2)(iii)  of  the  Sunset 
Regulations,  this  constitutes  a  waiver  of 
participation. 

In  its  substantive  response,  NFC 
argues  that  the  substantial  decline  (or 
cessation,  with  respect  to  India)  in  the 
volume  of  imports  of  sulfanilic  acid 
from  the  subject  countries  following  the 
issuance  of  the  order  demonstrates  the 
inability  of  the  producers  from  subject 
coimtries  to  sell  in  the  United  States  at 
any  significant  volume  without 
diunping.  NFC  argues  further  that 
revocation  of  the  antidiunping  duty 
orders  in  these  sunset  reviews  would 
likely  lead  to  a  continuation  or 
recurrence  of  dumping  by  Indian  and 
Chinese  producers/manufacturers.  NFC 
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India 

With  respe<  t  to  subject  merchandise 
from  India,  N  ""C  maintains  that,  in  the 
years  precedi:  ig  the  order,  India  was  a 
major  foreign  supplier  of  the  subject 
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recur  if  the  discipline  were  removed.  As 
pointed  out  above,  dumping  margins 
above  de  minimis  continue  to  exist  for 
shipments  of  the  subject  merchandise 
from  India  and  China. 

Consistent  with  section  752(c)  of  the 
Ac:t,  the  Department  also  considers  the 
volume  of  imports  before  and  after 
issuance  of  the  order.  As  outlined  in 
each  section  above,  NFC  argues  that  a 
significant  decline  in  the  volume  of 
imports  of  the  subject  merchandise  from 
China  and  a  cessation  of  imports  with 
regard  to  India  since  the  imposition  of 
the  orders,  provides  further  evidence 
that  dumping  would  continue  or  recur 
if  the  orders  were  revoked.  In  its 
substantive  response,  NFC  provided 
statistics  demonstrating  the  decline/ 
cessation  in  import  volumes  of 
sulfanilic  acid  from  China  and  India. 
The  Department  disagrees,  in  part,  with 
NFC's  arguments  that  Chinese  imports 
of  the  subject  merchandise  fell  sharply 
after  the  order  was  imposed  and  never 
regained  pre-order  volumes.  In  1992  and 

1993  the  import  volume  of  the  subject 
merchandise  did  significantly  drop 
below  pre-order  levels.  However,  in 

1994  and  1995  import  levels  of  the 
subject  merchandise  exceeded  pre-order 
volumes.^  The  Department  also 
disagrees,  in  part,  with  NFC's  assertion 
that  Indian  imports  of  the  subject 
merchandise  ceased  completely  since 
the  issuance  of  the  order.  ^ 

As  noted  above,  in  conducting  its 
sunset  reviews,  the  Department 
considers  the  weighted-average 
dumping  margins  and  volume  of 
imports  when  determining  whether 
revocation  of  an  antidumping  duty 
order  would  lead  to  the  continuation  or 
recurrence  of  dumping.  Based  on  this 
analysis,  the  Department  finds  that  the 
existence  of  dumping  margins  above  de 
minimis  levels  and  a  reduction/ 
cessation  in  export  volumes  after  the 
issuance  of  the  order  is  highly  probative 
of  the  likelihood  of  continuation  or 
recurrence  of  dumping.  A  deposit  rate 
above  a  de  minimis  level  continues  for 
exports  of  the  subject  merchandise  by 
all  known  Indian  and  Chinese 
manufacturers/exporters.  Therefore, 
given  that  dumping  has  continued  and 
import  volumes  have  declined 
significantly  or  ceased  after  the 
imposition  of  the  order,  the  respondent 
interested  parties  waived  participation 
in  these  reviews,  and  absent  argument 
and  evidence  to  the  contrary,  the 


'Nevertheless,  in  1996-V999  import  volumes 
dropped  well  below  pre-order  levels. 

"In  1994  Indian  manufacturers  exported  20,000 
kg.  of  sulfanilic  acid  to  the  United  States,  and 
36.000  kg.  in  1996.  Only  since  1997  have  the 
imports  of  the  subject  merchandise  ceased 
completely. 


Department  determines  that  dumping  is 
likely  to  continue  or  recur  if  the  orders 
were  revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  normally  will 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  others"  rate 
from  the  investigation,  (See  section 
II.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  (See  sections  II.B.2  and 
3  of  the  Sunset  Policy  Bulletin.)  We  note 
that,  to  date,  the  Department  has  not 
issued  any  duty  absorption  findings  in 
any  of  these  cases. 

In  its  substantive  response,  NFC 
recommends  that  the  Department 
adhere  to  its  general  practice  of 
selecting  dumping  margins  from  the 
original  investigation.  Regarding 
companies  not  reviewed  in  the  original 
investigations,  NFC  suggests  that  the 
Department  report  to  the  Commission 
the  "all  others"  rate  published  in  the 
original  investigations.  Specifically, 
NFC  recommends  that  the  Department 
report  a  margin  of  71.09  percent  for  all 
manufacturers/producers/exporters 
under  the  order  on  India  and  with 
respect  to  the  order  on  Chiim,  19,14 
percent  for  China  National  Chemicals 
Import  &  Export  Corporation,  Hebei 
Branch  and  85,20  for  all  other 
producers.  Since  the  Department  has 
not  conducted  an  administrative  review 
of  sulfanilic  acid  from  India,  and 
imports  of  Chinese  and  Indian  sulfanilic 
acid  to  the  United  States  have  decreased 
dramatically  since  the  issuance  of  the 
order,  the  Department  has  decided  that 
it  would  not  be  appropriate  to  use  a 
more  recently  calculated  rate. 

The  Department  agrees,  with  NFC  that 
the  margins  calculated  in  the  original 
investigations  are  probative  of  the 
behavior  of  Indian  and  Chinese 
producers/exporters  if  the  orders  were 
revoked,  as  they  are  the  only  margins 
which  reflect  their  actions  absent  the 
discipline  of  the  orders.  Therefore,  the 
Department  will  report  to  the 
Commission  the  company-specific  and 
"all  others"rates  from  the  original 
investigations  as  contained  in  the  Final 
Results  of  Reviews  section  of  this 
notice.  As  noted  above,  in  the  original 
investigation  the  Department 
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determined  the  margin  of  dumping  for 
all  manufacturers/producers/exporters 
of  the  subject  merchandise  from  India  to 
be  114.80  percent,  and  established  an 
antidiunping  duty  deposit  rate  of  71.09 
percent  after  taking  into  accoimt  the 
43.71  percent  export  subsidy  rate. 
Therefore,  we  will  report  to  the 
Commission  the  margins  from  the 
original  investigations  as  contained  in 
the  Final  Results  of  Reviews  section  of 
this  notice. 

Final  Results  of  Reviews 

As  a  result  of  these  reviews,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  orders  would  be 
likely  lead  to  continuation  or  reciurence 
of  diunping  at  the  margins  listed  below: 

India 


Manufacturer/Exporter 

Margin 
(percent) 

All  Manufacturers/Pro- 
ducers/Exporters  

•114.80 

•  (71 .09  as  adjusted  for  CVD) 
China 

Manufacturer/Exporter 

Margin 
(percent) 

China  National  Chemicals 
Import  &  Export  Corpora- 
tion, Hebei  Branch  

All  Others 

19.14 
85  20 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  five-year  ("simset")  reviews 
and  notice  are  in  accordance  with 
sections  751(c),  752,  and  777(i)(l)  of  the 
Act. 

Dated:  January  31,  2000. 
HoUy  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-2839  Filed  2-7-00;  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-489-601] 

Notice  of  Preliminary  Results  of 
Antidumpirtg  Duty  Administrative 
Review:  Certain  Welded  Cartxm  Steel 
Pipe  and  Tube  From  Turicey 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  a  request  by  the 
respondent,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube  from 
Turkey.  This  review  covers  shipments 
of  this  merchandise  to  the  United  States 
diuing  the  period  May  1, 1998,  through 
April  30,  1999. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value.  If 
these  preliminary  results  are  adopted  in 
our  final  results,  we  will  instruct  the 
U.S.  Customs  Service  to  ^sess 
antidimiping  duties  equal  to  the 
differences  between  the  United  States 
price  and  the  normal  value. 

Interested  parties  are  invited  to 
comment  on  the  preliminary  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  each 
argiunent:  (1)  a  statement  of  the  issue; 
and  (2)  a  brief  summary  of  the 
argiunent. 

EFFECTIVE  DATE:  February'  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Layton  or  Charles  Riggle,  AD/ 
CVD  Enforcement,  Office  5.  Group  n. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-0371  or 
(202)  482-0650,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  eff^Bctive  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (the  Department)  regulations 
are  to  the  regulations  codified  at  19  CFR 
Part  351  (1999). 

Background 

On  May  15, 1986,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube  from 


Turkey  (51  FR  17784).  On  May  19,  1999 
(64  FR  27235),  we  pubhshed  in  the 
Federal  Register  the  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  this  order 
covering  the  period  May  1, 1998, 
through  April  30, 1999,  hereinafter 
referred  to  as  the  POR.  In  accordance 
with  19  CFR  351.213(b)(2),  on  May  28, 
1999,  The  Borusan  Group  (Borusan),  a 
producer  and  exporter  of  certain  welded 
carbon  steel  pipe  and  tube,  requested  a 
review.  On  June  30, 1999,  we  published 
the  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
covering  the  period  May  1,  1998, 
through  April  30,  1999  (64  FR  35124). 
We  are  now  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  circular  welded  non-alloy  steel 
pipes  and  tubes,  of  cinndar  cross- 
section,  not  more  than  406.4  millimeters 
(16  inches)  in  outside  diameter, 
regardless  of  wall  thickness,  surface 
finish  (black,  galvanized,  or  painted),  or 
end  finish  (plain  end,  beveled  end, 
threaded  and  coupled).  Those  pipes  and 
tubes  are  generally  known  as  standard 
pipe,  though  they  may  also  be  called 
structural  or  mechanical  tubing  in 
certain  applications.  Standard  pipes  and 
tubes  are  intended  for  the  low  pressxue 
conveyance  of  water,  steam,  natural  gas, 
air,  and  other  liquids  and  gases  in 
plumbing  and  heating  systems,  air 
conditioner  units,  automatic  sprinkler 
systems,  and  other  related  uses. 
Standard  pipe  may  also  be  used  for  light 
load-bearing  and  mechanical 
applications,  such  as  for  fence  tubing, 
and  for  protection  of  electrical  wiring, 
such  as  conduit  shells. 

The  scope  is  not  limited  to  standard 
pipe  and  fence  tubing,  or  those  types  of 
mechanical  and  structiu^  pipe  that  are 
used  in  standard  pipe  application.  All 
carbon  steel  pipes  and  tubes  within  the 
physical  description  outlined  above  are 
included  in  the  scope  of  this  review, 
except  for  line  pipe,  oil  country  tubular 
goods,  boiler  tubing,  cold-drawn  or 
cold-rolled  mechanical  tubing,  pipe  and 
tube  hollows  for  redraws,  finished 
scaffolding,  and  finished  rigid  conduit. 

Imports  of  these  products  are 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS) 
subheadings:  7306.30.10.00, 
7306.30.50.25,  7306.30.50.32, 
7306.30.50.40,  7306.30.50.55, 
7306.30.50.85,  and  7306.30.50.90. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
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of  its  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
Borusan's  aggregate  voliune  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  voliune  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable.  We 
calculated  NV  as  noted  in  the  "Price  to 
Price  Comparisons"  section  of  this 
notice. 

Cost  of  Production  Analysis 

Because  the  Department  disregarded 
sales  below  the  cost  of  production  (COP) 
in  the  last  completed  review  of  Borusan, 
we  had  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  product 
under  consideration  for  the 
determination  of  NV  in  this  review  may 
have  been  made  at  prices  below  the  COP 
as  provided  by  section  773(b)(2)(A)(ii)  of 
the  Act.  Therefore,  pursuant  to  section 
773(b)(1)  of  the  Act,  we  initiated  a  COP 
investigation  of  sales  by  Borusan  in  the 
home  market.  [See  Notice  of  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Turkey  (Final 
Results),  63  FR  35190  (June  29, 1998)). 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  COP  based 
on  the  siun  of  Borusan's  costs  of 
materials  and  fabrication  employed  in 
producing  the  foreign  like  product,  plus 
selling,  general,  and  administrative 
expenses  (SG&A)  and  the  cost  of  all 
expenses  incidental  to  placing  the 
foreign  like  product  in  condition  packed 
ready  for  shipment. 

In  order  to  avoid  the  distortive  effect 
of  inflation  on  oiu-  comparison  of  costs 
and  prices,  we  requested  that  Borusan 
submit  monthly  production  costs 
incurred  during  each  month  of  the  POR. 
We  calculated  a  POR-average  cost  for 
each  product  after  indexing  the  reported 
monthly  costs  of  manufacturing  (COM) 
during  the  POR  to  an  equivalent 
currency  level  using  the  wholesale  price 
index  for  Tiu'key  from  the  International 
Financial  Statistics,  published  by  the 
International  Monetary  Fund.  We  then 
restated  the  POR-average  COM  to  the 
currency  level  of  each  month  and 
calculated  monthly  COP  and 
constructed  value  (CV)  for  each  product. 
We  relied  on  Borusan's  submitted  costs 
to  calculate  COP  and  CV.  To  obtain  a 
Borusan  Group  general  and 
administrative  (G&A)  expense  factor,  we 
used  the  company-wide  cost 
information  from  Borusan's  three  pipe 
and  tube  manufacturing  companies.  We 
applied  the  GfitA  and  interest  expense 


rates  to  the  COM  plus  packing  because 
the  denominator  used  to  compute  the 
rates  included  packing. 

The  respondent  provided  information 
in  the  response  showing  that  one  of  the 
Borusan  mills,  Kartal  Boru,  received  coil 
and  zinc  inputs  from  affiliated  parties. 
We  consider  coil  and  zipc  to  be  major 
inputs  and  therefore  we  have  applied 
the  major  input  rule  to  vedue  such 
piut:hases  (see  Notice  of  Final  Results 
and  Partial  Recission  of  Antidumping 
Review:  Certain  Pasta  from  Italy,  64  FR 
6615,  6621  (February  10,  1999)).  The 
major  input  rule  of  section  773(f)(3), 
together  with  section  772(f)(2)  of  the 
Act,  provides  that  the  Department  may 
value  inputs  obtained  from  affiliated 
parties  at  the  highest  of  the  transfer 
price,  the  market  price  or  the  affiliated 
supplier's  costs.  See  16  CFR  Section 
351.407(b).  However,  some  of  the  inputs 
'in  this  review  were  purchased  from  an 
affiliated  mill  that  was  collapsed  with 
Borusan  for  purposes  of  this  and 
previous  reviews.  With  respect  to  those 
inputs  (i.e.,  inputs  from  a  collapsed 
entity),  we  do  not  apply  the  major  input 
rule.  Rather,  in  those  instances,  we 
value  the  purchases  based  upon  the  cost 
of  producing  the  input.  See  e.g.,  AK 
Steel  Corp.  v.  United  States,  34  F  Supp. 
2d  75b(CIT  1998)  (affirming  the 
Department's  determination  not  to 
apply  the  major  input  rule  to 
transactions  between  collapsed  entities). 

Therefore,  for  major  input  purchases 
of  coil  from  the  affiliated  party  not 
collapsed  with  Borusan,  we  have 
utilized  the  highest  of:  (1)  The  cost  of 
producing  the  input;  (2)  the  transfer 
price;  or  (3)  the  market  price.  In 
contrast,  we  have  valued  major  input 
piu^hases  of  coil  and  zinc  from  the 
collapsed  entity  at  the  cost  to  the 
affiliated  provider.  See  Preliminary 
Results  Analysis  Memorandum,  dated 
January  31,  2000,  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  main 
Commerce  Department  Building). 

R.  Test  of  Home  Market  Prices 

We  compared  the  indexed  weighted- 
average  COP  figiues  to  home  market 
sales  of  the  foreign  like  product  as 
called  for  by  section  773(b)  of  the  Act, 
in  order  to  determine  whether  these 
sales  had  been  made  at  prices  below  the 
COP.  On  a  product-specific  basis,  we 
compared  the  COP  to  the  home  market 
prices,  less  any  applicable  movement 
charges,  rebates  and  direct  selling 
expenses. 

C.  Results  of  COP  Test 

Pursuant  to  sectipn  773(b)(2)(C)(i)  of 
the  Act,  where  less  than  20  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  do 
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not  disregard  any  below-cost  sales  of 
that  product  because  we  determine  that 
the  below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  are  at  prices  less  than 
the  COP,  we  disregard  the  below-cost 
sales  because  they  (1)  were  made  over 
an  extended  period  of  time  in 
substantial  quantities  in  accordance 
with  sections  773(b)(2)(B)  and  (C)  of  the 
Act.  and  (2)  based  on  comparisons  of 
prices  to  weighted-average  COPs  for  the 
POR,  were  at  prices  which  would  not 
'  permit  the  recovery  of  all  costs  within 
a  reasonable  period  of  time  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act. 

We  found  that,  for  certain  products, 
more  than  20  percent  of  Borusan's  home 
market  sales  were  sold  at  below  the 
COP.  Further,  we  did  not  find  that  the 
prices  for  these  sales  provided  for  the 
recovery  of  costs  within  a  reasonable 
period  of  time.  We  therefore  excluded 
th^se  sales  from  our  analysis  and  used 
the  remaining  above-cost  sales  as  the 
basis  for  determining  NV,  in  accordance 
with  section  773(b)(1). 

Price  to  Price  Comparisons 

For  those  comparison  products  for 
which  there  were  sales  at  prices  above 
the  COP.  we  based  NV  on  home  market 
prices.  In  these  preliminary  results,  we 
were  able  to  match  all  U.S.  sales  to 
contemporaneous  sales  of  a  similar 
foreign  like  product  made  in  the 
ordinary  course  of  trade,  based  on 
matching  characteristics.  We  calculated 
NV  based  on  FOB  mill/warehouse  or 
delivered  prices  to  unaffiliated 
customers,  or  prices  to  affiliated 
customers  which  were  determined  to  be 
at  arm's  length  (see  discussion  below 
regarding  these  sales).  We  made 
deductions,  where  appropriate,  from  the 
starting  price  for  inland  freight,  pre-sale 
weirehouse  expense,  discounts,  and 
rebates.  Additionally,  we  added  late 
payment  charges.  In  accordance  with 
section  773(a)(6)  of  the  Act.  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

In  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act,  we  adjusted 
for  differences  in  the  circumstances  of 
sede.  These  circumstances  included 
differences  in  imputed  credit  expenses. 
We  also  made  adjustments,  where 
appropriate,  for  physical  differences  in 
the  merchandise  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act.  We 
calculated  POR-average  variable  and 
total  COMs.  by  product,  after  indexing 
the  reported  monthly  costs  using  the 
wholesale  price  index  for  Tiu-key.  We 
then  restated  the  average  variable  and 


total  COMs  to  the  currency  level  of  each 
respective  month. 

Arm's-Length  Sales 

We  included  in  ouir  analysis 
Borusan's  home  market  sales  to 
affiliated  customers  only  where  we 
determined  that  such  sales  were  made  at 
arm's-length  prices,  i.e.,  at  prices 
comparable  to  prices  at  which  Borusan 
sold  identical  merchandise  to  unrelated 
customers.  See  section  773(a)(1)(B)  of 
the  Act.  In  order  to  determine  the  arm's- 
length  nature  of  Borusan's  home  market 
sales  to  affiliated  customers  we 
compared  the  gross  unit  prices  of  sales 
to  affiliated  and  unaffiliated  customers 
net  of  all  movement  charges,  direct  and 
indirect  selling  expenses,  and  packing 
(see  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina.  58  FR  37062,  37077  (July  9. 
1993)). 

Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act.  at  829-831  (see  H.R. 
Doc.  No.  316.  103d  Cong..  2d  Sess.  829- 
831  (1994)).  to  the  extent  practicable, 
the  Department  calculates  NV  based  on 
sales  at  the  same  level  of  trade  (LOT)  as 
the  U.S.  sales  (either  EP  or  Constructed 
Export  Price).  When  the  Department  is 
unable  to  find  sale(s)  in  the  comparison 
market  at  the  same  LOT  as  the  U.S. 
sale(s).  the  Department  may  compare 
sales  in  the  U.S.  and  foreign  markets  at 
different  LOTs.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the  home 
market.  To  determine  whether  home 
market  sales  are  at  a  different  LOT  than 
U.S.  sales,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  q)iain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  LOT  and  the 
differences  affect  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  an  LOT 
adjustment  under  section  773(a)(7)(A)  of 
the  Tariff  Act.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19,  1997). 

In  implementing  these  principles  in 
this  review,  we  examined  information 
from  the  respondent  regarding  the 
marketing  stages  involved  in  the 
reported  home  market  and  EP  sales, 
including  a  description  of  the  selling 


activities  performed  by  Borusan  for  each 
channel  of  distribution.  Consistent  with 
the  prior  review  of  this  respondent  (POR 
96-97),  we  determined  that  with  respect 
to  Borusan's  sales,  there  were  two  home 
market  LOTs  and  one  U.S.  LOT  [i.e.,  the 
EP  LOT).  See  Final  Results.  63  FR 
35190,  35193. 

Where  possible,  we  compared  sales  at 
the  U.S.  LOT  to  sales  at  the  identical 
home  market  LOT.  If  no  match  was 
available  at  the  same  LOT,  we  compared 
sales  at  the  U.S.  LOT  to  sales  at  the 
second  home  market  LOT. 

To  determine  whether  a  LOT 
adjustment  was  warranted,  we 
examined,  on  a  monthly  basis,  the 
prices  of  comparable  product  categories, 
net  of  all  adjustments,  between  sales  at 
the  two  home  market  LOTs  we  had 
designated.  We  found  a  pattern  of 
consistent  price  differences  between 
sales  at  these  LOTs. 

In  making  the  LOT  adjustment,  we 
calculated  the  difference  in  weighted- 
average  prices  between  the  two  different 
home  market  LOTs.  Where  U.S.  sales 
were  compared  to  home  market  sales  at 
a  different  LOT,  we  reduced  the  home 
market  price  by  the  amount  of  this 
calculated  difference. 

Currency  Conversion 

The  Department's  preferred  source  for 
daily  exchange  rates  is  the  Federal 
Reserve  Bank.  However,  the  Federal 
Reserve  Bank  does  not  track  or  publish 
exchange  rates  for  the  Turkish  lira. 
Therefore,  we  made  currency 
conversions  based  on  the  daily 
exchange  rates  from  the  Dow  Jones 
Business  Information  Services. 

Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  imless  the  daily  rate 
involves  a  "fluctuation."  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
rate  by  2.25  percent.  The  benchmark 
rate  is  defined  as  the  rolling  average  of 
the  rates  for  the  past  40  business  days. 
When  we  determine  a  fluctuation  to 
have  existed,  we  generally  utilize  the 
benchmark  rate  instead  of  the  daily  rate, 
in  accordance  with  established  practice. 

When  the  rate  of  domestic  price 
inflation  is  significant,  as  it  is  in  this 
case,  it  is  important  that  we  use  as  a 
basis  for  NV  home  market  prices  that  are 
as  contemporaneous  as  possible  with 
the  date  of  the  U.S.  sale.  This  is  to 
minimize  the  extent  to  which  calculated 
diunping  margins  are  overstated  or 
understated  due  solely  to  price  inflation 
that  occurred  in  the  intervening  time 
period  between  the  U.S.  and  the  home 
market  sales.  For  this  reason,  as 
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discussed  abovel  we  are  comparing 
home  market  and  U.S.  sales  in  the  same 
month.  For  the  s  une  reason,  we  have 
used  the  daily  exchange  rates  for 
currency  conversion  purposes.  See,  e.g.. 
Certain  Porcelain  on  Steel  Cookware 
From  Mexico:  Faial  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  4J496.  42503  (August  7, 
1997)  and  Notickof  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Pasta  Fipm  Turkey,  61  FR  30309 
(June  14.  1996). 

Preliminary  Rewlts  of  Review 

As  a  result  of  tui  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
May  1.  1998,  through  April  30, 1999: 


Manulacture^exporter 


Borusan 


Margin 
(pefx^ent) 


0.48 


Pursuant  to  1<  i  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  ^thin  five  (5)  days  after 
the  date  of  publication  of  this  notice  any 
calculations  performed  in  connection 
with  these  preli^ninary  results. 

Any  interested  party  may  request  a 
hearing  within  |0  days  of  Ae  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  ^ays  after  the  date  of 
publication,  or  l^e  first  workday 
thereafter.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  not  later  tt  an  37  days  after  the  date 
of  publication. '  'he  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  resu  Its  of  its  analysis  of 
issues  raised  in  any  such  written 
comments. 

The  Departm((nt  shall  determine,  and 
the  U.S.  Custon  s  Service  shall  assess, 
antidimiping  di  ties  on  all  appropriate 
entries,  la  accofldance  with  19  CFR 
351.212(b)(1),  we  have  calculated 

^c  assessment  rates  by 
iping  margin  foiuid  on 
bhandise  examined  by 
^e  of  such  merchandise. 
Upon  completion  of  this  review,  the 
Department  win  issue  appraisement 
instructions  dirsctly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  eff  jctive  upon  publication 
of  the  final  resi  Its  of  this  administrative 
review  for  all  slipments  of  pipe  and 
tube  from  Turkey  entered,  or  withdrawn 
from  warehouse  i,  for  consumption  on  or 
after  the  public  ition  date,  as  provided 
by  section  752(  i)(2)(c)  of  the  Act:  (1) 
The  cash  depos  it  rate  for  Borusan  will 


importer-specif 
dividing  the  di 
the  subject  mer 
the  entered  valil 


be  the  rate  established  in  the  final 
results  of  this  review,  except  if  the  rate 
is  less  than  0.5  percent  and,  therefore, 
de  minimis  within  the  meaning  of 
section  733(b)(3)  of  the  Act,  the  cash 
deposit  will  be  zero;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  14.74  percent,  the 
"all  others"  rate  established  in  the  LTFV 
investigation. 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  imder  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbiusement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidiunping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  January  31,  2000. 
HoUy  A.  Kuga. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  00-2846  Filed  2-7-00:  8:45  am] 
BUJJNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-580-818] 

Cold  Rolled  and  Corrosion-Resistant 
Cart>on  Steel  Plate  From  the  Republic 
of  Korea:  Rescission  of  Gountervailing 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Countervailing  Duty  Administrative 
Review. 


SUMMARY:  On  September  24. 1999,  in 
response  to  a  request  fi'om  petitioner 
and  respondents,  the  Department  of 
Commerce  initiated  an  administrative 
review  of  the  coimtervailing  duty  order 
on  cold  rolled  and  corrosion-resistant 
carbon  steel  plate  from  the  Republic  of 
Korea.  The  review  covers  the  period 
January  1, 1998  through  December  31, 
1998.  In  accordance  with  19  CFR 
351.213(d)(1),  the  Department  is  now 
rescinding  this  review  because  the 
petitioner  and  respondents  have 
withdrawn  their  requests  for  review. 
EFFECTIVE  DATE:  February  8,  2000. 
FOR  FURTHER  INFORMATKM  contact:  Eric 
B.  Greynolds  or  Tipten  Troidl,  AD/CVD 
Enforcement,  Group  II,  Office  VI,  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  4012, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION:  On  August 
31, 1999,  the  Department  received 
requests  for  an  administrative  review  of 
the  countervailing  duty  order  on  cold 
rolled  and  corrosion-resistant  carbon 
steel  plate  from  the  Republic  of  Korea 
fi'om  Weirton  Steel  Corporation 
(petitioner)  and  Pohang  Iron  &  Steel  Co., 
Ltd.,  Dongbu  Steel  Co.,  Ltd.,  and  Union 
Steel  Manufacturing  Co.,  Ltd. 
(respondents),  for  the  period  January  1, 
1998  through  December  31, 1998.  On 
October  1,  1999.  the  Department 
published  in  the  Federal  Register  (64 
FR  53318)  a  notice  of  "Initiation  of 
Coimtervailing  Duty  Administrative 
Review"  initiating  the  administrative 
review.  On  January  4,  2000,  petitioner 
withdrew  its  request  for  review.  On 
January  6,  2000,  respondents  withdrew 
their  request  for  review. 

The  applicable  regulation,  19  CFR 
351.213(d)(1),  states  that  if  a  party  that 
requested  an  administrative  review 
withdraws  the  request  within  90  days  of 
the  date  of  publication  of  the  notice  of 
initiation  of  the  requested  review,  the 
Secretary  will  rescind  the  review.  In  this 
case,  the  parties  to  the  proceeding  did 
not  withdraw  their  requests  within  the 
90  day  period.  However,  our  regulations 
state  that  the  Secretary  may  extend  the 
time  limit  if  the  Secretary  decides  that 
it  is  reasonable  to  do  so.  Since  both 
parties  have  requested  to  withdraw  and 
because  their  requests  were  made 
shortly  after  the  90  day  period,  we  find 
it  reasonable  to  accept  parties' 
withdrawals  of  their  requests  for  review. 
No  other  interested  party  requested  a 
review,  and  we  have  received  no  other 
submissions  regarding  parties' 
withdrawals  of  their  requests  for  review. 
Therefore,  we  are  rescinding  this  review 
of  the  countervailing  duty  order  on  cold 


rolled  and  corrosion-resistant  carbon 
steel  flat  products  from  the  Republic  of 
Korea  covering  the  period  January  1 , 
1998,  through  December  31,  1998. 

This  notice  is  published  in 
accordance  with  19  CFR  351.213(d)(4). 

Dated:  January  27,  2000. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-2842  Filed  2-7-00;  8:45  am] 
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DEPAnTME^^■  of  commerce 

International  Trade  Administration 

[C-508-605] 

Finai  Results  of  Full  Sunset  Review: 
Industrial  Phosphoric  Acid  From  Israel 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  (;)j[  final  results  of  full 
sunset  review:  Industrial  phosphoric 
acid  from  Israel. 

SUMMARY:  On  September  27, 1999,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (64  PR  51954)  the  preliminary 
results  of  the  full  sunset  review  of  the 
countervailing  duty  order  on  industrial 
phosphoric  acid  from  Israel  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  We  provided 
interested  parties  an  opportimity  to 
comment  on  our  preliminary  results  and 
received  comments  filed  on  behalf  of 
domestic  and  respondent  interested 
parties.  As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
countervailing  duty  order  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  a  countervailable  subsidy. 
The  net  countervailable  subsidy  and  the 
nature  of  the  subsidy  are  identified  in 
the  Final  Results  of  Review  section  of 
this  notice. 
^FOR  FURTHER  INFORMATION  CONTACT: 
■"Kathryn  B.  McCormick  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  &  Constitution,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-1930  or  (202) 482-1560, 
respectively. 

EFFECTIVE  DATE:  February  8,  2000. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 


,  Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  ("Sunset 
Regulations")  and  in  19  CFR  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

This  order  covers  shipments  of 
industrial  phosphoric  acid  ("IPA")  from 
Israel.  According  to  the  final  results  of 
the  Department's  most  recent 
administrative  review,  the  merchandise 
subject  to  this  order  is  currently 
classifiable  under  item  number 
2809.20.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"). '  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  remains  dispositive. 

Background 

On  September  27,  1999,  the 
Department  published  in  the  Federal 
Register  the  Preliminary  Results  of  Full 
Sunset  Review:  Industrial  Phosphoric 
Acid  from  Israel  (64  FR  51954).  In  our 
preliminary  results,  we  found  that 
revocation  of  the  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
a  countervailable  subsidy.  Further,  we 
found  the  net  countervailable  subsidy 
likely  to  prevail  if  the  order  were 
revoked  to  be  10.93  percent  for  Haifa 
Chemicals  Ltd.  ("Haifa")  and  5.97 
percent  for  "all  others." 

On  November  16, 1999,  we  received 
a  case  brief  on  behalf  of  Albright  and 
Wilson  Americas  Inc.,  FMC 
Corporation,  and  Solutia  Inc. 
(collectively,  "domestic  interested 
parties"),  within  the  deadline  specified 
in  19  CFR  351.309(c)(l){i).  We  also 
received  a  case  brief  on  behalf  of  the 
Government  of  Israel  ("GOI")  and 
Rotem  Amfert  Negev  Ltd.  ("Rotem") 
(collectively,  "respondent  interested 
parties").  On  November  23,  1999, 
within  the  deadline  specified  in  19  CFR 
351.309(d),  the  Department  received 
rebuttal  comments  from  domestic  and 
respondent  interested  parties.  We  have 
addressed  the  comments  below. 
Although  the  deadline  for  this 
determination  was  originally  January 
25,  2000,  due  to  the  Federal 
Government  shutdown  on  January  25 


and  26,  2000,  resulting  from  inclement 
weather,  the  timeframe  for  issuing  this 
determination  has  been  extended  by 
three  days. 

Comments 

Comment  1 

The  domestic  interested  parties  assert 
Jhat  the  Department  correctly  concluded 
m  its  preliminary  results  that  revocation 
of  the  order  would  likely  lead  to 
continuation  or  recurrence  of  a 
countervailable  subsidy,  and  further, 
that  this  conclusion  is  appropriate  for 
the  final  results  in  light  of  the  results  in 
the  recently  completed  eleventh 
administrative  review  (see  November 
16,  1999,  Case  Brief  of  domestic 
interested  parties  at  5). 

The  respondent  interested  parties 
argue  that,  because  of  a  recent  WTO 
interim  panel  determination  that 
privatization  extinguishes  prior  non- 
recurring subsidies.  ^  and  because  the 
Department  has  verified  in  the  last 
several  reviews  the  GOI's  intention  to 
fully  privatize  Rotem,  the  Department 
should  reconsider  its  preliminary 
,^sults  and  find  that  revocation  of  the 
order  on  Rotem  will  not  lead  to 
continuation  of  their  benefits  from 
subsidies  (see  November  16, 1999,  Case 
Brief  of  respondent  interested  parties  at 
2).  They  claim  that,  whereas  the 
privatization  of  Rotem  was  68.48 
percent  complete  as  of  the  last 
administrative  review,  today,  it  is 
approximately  98  percent  complete.  Id. 
Therefore,  the  Department's  calculation 
of  the  countervailing  duty  applicable  to 
Rotem,  which  assumes  that  most  prior, 
non-recurring  subsidies  are  passed 
through  to  the  new  owners,  is  contrary 
to  the  WTO  dispute  panel 
determination.  Id. 

In  rebutted,  the  domestic  interested 
parties  argue  that  the  WTO  finding 
noted  by  respondent  interested  parties 
is  neither  relevant  nor  binding,  and 
there  is  no  reason  why  the  Department 
should  alter  its  reasoning  as  a  result  of 
an  unadopted  interim  paiiel  report  with 
no  legal  status  in  U.S.  domestic 
proceedings  [see  November  23,  1999, 
Rebutfal  of  Case  Brief  of  domestic 
interested  parties  at  2).  Further,  they 
argue  that  the  report  apparently 
concludes  that  the  United  States  should 
not  assume,  in  an  administrative  review, 
that  the  sale  of  a  company  to  private 
bidders  automatically  terminates  the 
subsidies  the  company  received  when  it 
was  government-owned,  and  that  the 
United  States  should  recalculate  anew 


'  See  Industrial  Phosphoric  Acid  from  Israel: 
Final  Besults  and  Partial  Recission  of 
Countervailing  Dutv  Administrative  Iie\'iew.  64  FR 
49460  (September  12,  1999). 


^  See  October  8,1999. '  VVTO  Interim  Panel  Finds 
Against  U.S.  CVD  Rules  on  Privatization."  17  Inside 
U.S.  Trade  No.  140  at  4. 
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any  countervaila  ble  subsidies  received 
after  privatizatidn.  Id.  at  3.  Therefore, 
the  domestic  interested  parties  assert 
that  were  the  int  arim  report  adopted,  its 
relevance  to  a  su  nset  review  would  be 
unclear,  and  the  Department  still  would 
be  free  to  conclude,  in  a  sunset  review, 
that  subsidizatiqn  would  be  likely  to 
continue  or  i 


Department's  Petition 

We  disagree  with  the  respondent 
interested  partiee  that  the  WTO  interim 
panel  finding  requires  the  Department 
to  alter  its  approach  to  privatization  in 
the  instant  case  and  revise  its 
preliminary  determination  of  likelihood. 
The  domestic  interested  parties  are 
correct  in  noting  that,  because  the  final 
panel  report  has;  not  been  adopted  by 
the  Dispute  Settlement  Body,  the  United 
States  has  no  oMigation  with  respect  to 
the  report.  As  the  report  has  not  been 
adopted,  it  is  premature  to  consider 
what  obligationi,  if  any,  the  panel  report 
may  impose  on  ihe  United  States. 

Even  if  it  wert  not  premature  for  the 
Department  to  reconsider  our  approach 
to  privatization  In  light  of  the  panel 
report,  and  it  wire  otherwise 
appropriate  to  dp  so,  19  U.S.C. 
§  3533(g)(1)  provides  that  a  regulation  or 
practice  may  not  be  amended, 
rescinded,  or  otjierwise  modified  in  the 
implementation!  of  such  report  imless 
and  until  very  sbecific  statutorily 
mandated  actiois  have  been  fulfilled 
and  the  appropBiate  congressional 
committees  have  been  consulted.  Thus, 
we  continue  to  determine  that  a  portion 
of  subsidies  bestowed  on  a  government- 
owned  company  prior  to  privatization 
continues  to  benefit  the  production  of 
the  privatized  company. 

Ck)mment  2 

The  domestic)  interested  parties  agree 
with  the  Department's  method  of 
adjusting  the  original  net  subsidies  to 
reflect  new  andjterminated  programs, 
and  increased  lisage  of  a  program. 
Further,  they  a^«e  with  the  rates 
selected  by  the  pepartment  to  report  to 
the  Commissioi^  for  Rotem  and  Haifa 
[see  November  116,  1999,  Case  Brief  of 
domestic  interested  parties  at  6-7). 

Respondent  ihterested  parties  assert 
that,  should  tha  Department  maintain  its 
position  that  si^sidization  will 
continue,  then  It  must  revise  the 
magnitude  of  the  margin  in  the 
preliminary  results  to  reflect  the 
Department's  findings  in  the  most 
recent  review.  The  respondent 
interested  parties  reassert  that  the 
Department's  methodology  with  respect 
to  privatization  of  previously  subsidized 
companies  is  contrary  to  the  WTO 
dispute  panel  c  etermination  holding 
that  the  Depart  nent  is  in  violation  of 


the  WTO  Subsidies  Agreement  [see 
November  16,  1999,  Case  Brief  of 
respondent  interested  parties  at  2). 
Thus,  they  argue,  the  Department  • 
should  adjust  its  calculation  of  the 
countervailing  duty  for  Rotem.  Id. 
Respondent  interested  parties  add  that 
should  the  Department  find  that  it  can 
take  into  account  only  the  level  of 
privatization  as  of  the  most  recently 
completed  administrative  review,  then 
the  Department  should  still  recalculate 
the  rate  using  the  privatization  level  of 
68.48  percent  to  reflect  that  review. 
Therefore,  the  Department  should  report 
to  the  Commission  a  rate  of  1.88  percent 
for  Rotem  (5.97-(0.6848*5.97  =  1.88%). 

/d.  at3.  ^     ,^ 

Accordingly,  the  Department  should 
adjust  the  Eacouragement  of  Capital 
Investments  Law  ("ECIL")  Grants 
benefits  from  5.58  percent  to  the  5.43 
percent  from  the  most  recent  review.  Id 
at  3.  Further,  the  subsidy  of  0.11  percent 
from  the  Environmental  Grants  Program 
was  expensed  entirely  by  the 
Department  in  the  1996  review  and  was 
foimd  not  to  be  used  in  the  1997  review; 
therefore,  the  Department  should  not 
include  the  program  in  its  calculations. 
Finally,  the  Department  shotild  find  no 
benefit  from  Long-Term  Industrial 
Development  ("LTID")  Loans  because, 
as  verified  in  the  original  investigation, 
all  loans  were  terminated  in  1985  and 
any  loan  taken  in  1985  would  be  fully 
repaid  ten  years  later,  in  1995.  Thus,  no 
benefits  from  this  program  were  found 
in  the  results  of  the  1996  review. 

In  summary,  the  respondent 
interested  parties  assert  that  the 
calculation  of  the  likely  level  of 
subsidization  for  Rotem  should  exclude 
two  programs,  Enviroiunental  Grants 
Program  and  LTID  Loans,  and  reduce 
the  subsidy  from  ECIL  Grants  benefits 
from  5.58  percent  to  5.43  percent.  Thus, 
according  to  respondent  interested 
parties,  the  Department  should  adjust  its 
calculations  to  include:  (1)  5.43  percent 
from  the  ECIL  Grants;  (2)  0.18  percent 
from  the  Infrastructure  Grant  Program; 
and  (3)  0.04  percent  from  the 
Encouragement  of  Research  and 
Development  Law  ("EIRD")  Grants,  for 
a  net  subsidy  of  5.65  percent. 

In  rebuttal,  the  domestic  interested 
parties  reassert  that  the  Department's 
calc\ilation  of  the  net  countervailable 
subsidy  for  Rotem  reflects  the 
Department's  standard  methodology  of 
presuming  that  the  rate  calculated  in  the 
original  investigation  is  the  best 
indicator  of  the  behavior  of  exporters 
and  foreign  governments  without  the 
discipline  of  the  order  in  place  (see 
November  23,  1999,  Rebuttal  Brief  of 
domestic  interested  parties  at  4). 
Fiulher,  the  domestic  interested  parties 
reassert  that  the  Department's  « 


adjustments  to  the  original  subsidy  rate 
fall  well  within  the  Department's 
discretion.  Id. 

Department's  Position 

The  Department  agrees,  in  part,  with 
the  respondent  interested  parties' 
argument.  We  agree  that,  in  the  original 
investigation,  the  Department  foimd  the 
LTID  Loans  program  was  terminated  in 
1985.  The  Department,  nonetheless, 
included  an  estimated  subsidy  from  the 
program  on  the  basis  that  loans  taken 
prior  to  termination  of  the  program 
would  continue  to  provide 
countervailable  benefits.  Loans  taken  in 
1985  would  not  be  fully  repaid  until  ten 
years  later;  after  1995.  there  would  be 
no  benefits  conferred  by  this  program. 
In  the  1996  review,  the  GOI  stated  that 
the  LTID  Loan  program  was  terminated 
in  1985  and  had  not  been  reinstated. 
Accordingly,  in  the  1996  review  and  all 
subsequent  reviews,  the  Department 
found  the  program  "not  used"  and  that 
Rotem  did  not  hold  any  outstanding 
loans  from  this  program. 

We  disagree  with  the  respondent 
interested  parties'  argument  that  we 
should  eliminate  the  benefits  from  the 
Environmental  Grants  Program  from  our 
calculation  of  the  net  subsidy.  The 
Department  has  not  found  the  program 
terminated  in  any  administrative 
reviews.  Without  such  Department 
determination,  consistent  with  the 
Sunset  Po7jcy  Bulletin,  we  find  that  this 
program  continues  to  exist  and  may 
provide  benefits  in  the  future. 
Therefore,  we  will  continue  to  include 
a  benefit  in  our  calcidation  of  the  rate 
to  report  to  the  Commission. 

We  disagree  with  the  respondent 
interested  parties'  assertion  that  we 
erred  in  selecting  a  benefit  from  the 
1996  administrative  review  of  5.58 
percent  for  the  ECIL  Grant  program  on 
the  basis  that  the  1997  administrative 
review  (with  the  rate  of  5.43  percent) 
reflects  the  results  of  the  Dejpartment's 
most  recent  review.  While  the  final 
results  of  our  1997  administrative 
review,  which  was  issued  after  the 
deadline  for  submitting  comments  for 
oiu  preliminary  results,  were  not 
addressed  by  interested  parties  in  pre- 
preliminary  comments,  we  do  not  agree 
that  our  policy  is  to  select  the  benefit 
rates  from  the  most  recently  completed 
review.  Rather,  as  noted  in  section 
III.B.3(d)  of  the  Sunset  Policy  Bulletin, 
where  the  Department  has  conducted  an 
administrative  review  of  an  order  and 
determined  to  increase  the  net 
coimtervailable  subsidy  rate  for  any 
reason,  the  Department  may  adjust  the 
net  countervailable  subsidy  rate 
determined  in  the  original  investigation 
to  reflect  the  increase  in  the  rate.  In  our 
preliminary  results  we  stated  that 


because,  over  the  life  of  the  order,  there 
has  been  a  consistent  pattern  of 
increased  usage  of  the  grants  provided 
by  this'program,  we  determined  that  the 
rate  for  this  program  from  the  original 
investigation  should  be  adjusted  to 
reflect  this  increased  usage.  While  the 
reduction  in  the  rate  from  the  1996  to 
1997  administrative  review  reflects  a 
decrease  in  the  benefits  from  the 
previously  bestowed  grants,  it  does  not 
necessarily  reflect  the  behavior  of  the 
exporters  and  foreign  government 
without  the  discipline  of  the  order.  The 
ECIL  Grant  program  continues  to  exist 
and  grants  continue  to  be  available. 
Therefore,  we  continue  to  determine 
that  the  history  of  increased  usage  of 
this  program  makes  it  appropriate  that 
the  Department  select  a  more  recently 
calculated  rate  that  reflects  the 
increased  usage  of  this  program. 
Therefore,  we  will  continue  to  add  the 
benefit  as  determined  in  the  1996 
administrative  review  to  determine  the 
net  countervailable  subsidy  likely  to 
prevail. 

Therefore,  the  Department  will  not 
include  benefits  from  LTID  Loans  in  the 
net  countervailable  subsidy.  With 
respect  to  the  ECIL  Grants,  the 
Department  will  continue  to  use  the  rate 
of  5.58  percent  from  the, preliminary 
results  for  Haifa  and  "all  others.',' 

Comments  ' 

The  respondent  interested  parties 
argue  that  the  Department  should  not 
report  a  higher  rate  for  Haifa  than  the 
rate  it  will  report  for  Rotem. 
Specifically,  the  rate  for  the  LTID  Loans 
program  should  be  0.00  percent  instead 
of  5.02  percent  because,  as  noted  above, 
the  LTID  Loans  program  was  terminated 
in  1985,  and  any  residual  benefits  from 
the  program  ended  in  1995,  after  all  ten- 
year  loans  were  repaid  [see  November 
16,  1999  Case  Brief  of  the  respondent 
interested  parties  at  7).  Further,  the 
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respondent  interested  parties  note  that 
the  Department  has  used  Rotem's  rates 
for  all  other  programs  to  determine 
Haifa's  overall  rate.  Therefore,  should  - 
the  Department  disagree  with  a  rate  of 
zero  for  the  LTID  Loans,  then  the  rate 
for  this  program  for  Haifa  should  still  be 
no  greater  than  0.06  percent,  Rotem's 
rate  for  this  program.  Id.  at  7. 

In  rebuttal,  the  domestic  interested 
parties  contend  that  the  Department  has 
no  information  indicating  that  Haifa  did 
not  obtain  LTID  Loans  or  that  it  has  not 
received  residual  benefits  from  such 
loans  in  later  years  [see  November  23, 
1999,  Rebuttal  Brief  of  domestic 
interested  parties  at  6).  Thus,  there  is  no 
basis  for  a  downward  adjustment  to 
Haifa's  net  countervailable  subsidy. 
Additionally,  they  reassert  that  the 
original  rate  is  the  most  accurate 
predictor  of  Haifa's  actions  were  the' 
order  revoked  and  the  Department 
should  not  recalculate  this  rate  for  its 
final  results.  Id.  at  7. 

Department's  Position 

The  Department  agrees  with  the 
respondent  interested  parties.  As  noted 
above,  we  determined  in  the  original 
investigation  that  the  program  was 
terminated  in  1985,  but  that  benefits 
from  loans  granted  under  the  LTID 
Loans  program  would  be  conferred 
through  1995.  Further,  we  found  the 
program  to  be  not  used  in  the 
administrative  reviews  since  1996. 
Therefore,  we  will  not  include  the 
benefits  from  this  terminated  program  in 
our  calculation  of  the  net  subsidy  likely 
to  prevail.  With  respect  to  the 
respondent  interested  parties  assertion 
that  the  Department  has  used  Rotem's 
rates  for  all  other  programs  to  determine 
Haifa's  overall  rate,  two  programs,  the 
Infrastructure  Grant  Program  and  the 
Environmental  Grant  Program,  were  not 
included  in  the  original  investigation. 
The  third  program,  EIRD  Grants 


conferred  the  same  benefits  on  Haifa 
and  "all  others"  in  the  final 
determination.  Therefore,  the 
Department,  in  each  instance,  has  used 
the  only  available  rates  to  determine 
Heiifa's  net  subsidy. 

Comment  4 

The  domestic  interested  parties  agree  ' 
with  the  Department's  description  of  the 
information  it  intends  to  provide  to  the 
Commission  with  respect  to  the  nature 
of  the  subsidies  foiuid  and  their 
categorization  (whether  the  subsidy  is  a 
subsidy  described  in  Article  3  or  6.1) 
under  the  WTO  Subsidies  Agreement 
(see  November  16,  1999,  Case  Brief  of 
domestic  interested  parties  at  9). 
Specifically,  they  agree  that  the  Bank  of 
Israel  Export  Loans  would  fall  under 
Article  3  of  the  Subsidies  Agreement. 
Fiuther,  domestic  interested  parties 
assert  that  the  remaining  subsidies  are 
actionable  subsidies  under  Article  5  of 
the  Subsidies  Agreement,  which  defines 
an  actionable  subsidy  as  one  that  is 
"specific"  within  the  meaning  of 
Articles  1  and  2  of  the  Agreement,  and 
causes  adverse  effects  to  the  interests  of 
other  WTO  members.  Id.  at  9.  Finally, 
the  domestic  interested  parties  note 
that,  of  the  eleven  administrative 
reviews  of  the  order,  a  net 
countervailing  subsidy  exceeding  five 
percent  was  found  in  all  but  one  (the 
1992  review).  Id.  at  11.  Accordingly,  it 
is  reasonable  to  assume  that  these 
programs  continue  to  exist  and  are 
utilized,  and  that  the  Department  is 
justified  in  reporting  to  the  Commission 
that  these  subsidies  constitute  "serious 
prejudice"  to  the  interests  of  the  United 
States  under  Article  6.1  of  the  Subsidies 
Agreement. 

In  their  rebuttal  brief,  respondent 
interested  parties  agree  with  the 
Department's  approach  of  providing  the 
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the  Preliminary 
Bank  of  Israel 
not  relevant:  Th 
Exchange  Rate 
("ERIS")  have 
Environmental 


Commission  wit  i  "descriptions"  of  the 
nature  of  the  subeidy  [see  November  23, 
1999,  Rebuttal  Brief  of  the  respondent 
interested  parties  at  2).  However,  with 
respect  to  Uie  Bajik  of  Israel  Export 
Loans,  they  asse<t  that,  because  the 
Department  founjd  in  the  original 
investigation  that  the  loans  were  no 
longer  at  preferential  rates,  the 
program's  consistency  with  the 
Subsidies  Agreement  is  irrelevant.  Id.  at 

3. 

With  respect  t(i  the  other  programs, 
respondent  inter  jsted  parties  contend 
that,  even  as  meisured  by  the 
Department's  methodology,  the  other 
programs  will  ndt  exceed  the  five 
percent  threshold  of  Article  6  of  the 
Subsidies  Agreement  in  future  reviews, 
bsidies  mentioned  in 
esults  other  than  the 
ort  Loans,  three  are 
LTID  Loans  and  the 
sk  Insurance  Scheme 
n  terminated,  and  the 
rant  Program  was  used 
only  one  time  aijd  provides  no  residual 
benefits.  Id.  All  the  other  programs 
combined  i.e.,  tne  ECIL  Grants,  EIRD 
Grants,  and  Infrastructure  Grant 
Program  will  noj  exceed  five  percent  in 
the  futxue.  Id.  at{3-4.  This  is  because 
ECIL  and  infrastructure  grants  are 
diminishing,  boui  as  a  result  of  their 
allocation  over  time  and  as  a  result  of 
the  fact  that  any  new  grants  have  been 
minimal.  Additipnally,  further 
privatization  of  Rotem,  from  about  31 
percent  goveminent  ownership  to  about 
two  percent,  will  significantly  reduce 
the  residual  subsidization  from  prior 
grants.  Id.  at  4. 

Department's  Pcsition 

The  Departme  nt  agrees  with  the 
respondent  inteiested  parties'  assertion 
that  description  i  of  the  Bank  of  Israel 
Export  Loans,  L'  TD  Loans,  and  ERIS 
should  not  be  in  eluded  in  the  nature  of 
the  subsidy  sect  on  because  these 
programs  were  lound  to  be  terminated. 
However,  as  notpd  above,  the 
Department  haslnot  found  the 
Environmental  Grant  Program  to  be 
terminated.  Therefore,  we  will  revise 
the  descriptiona  of  the  nat\u«  of  the 
subsidies  from  these  programs. 

Additionally,  as  we  noted  in  our 
preliminary  resilts,  we  do  not  have 
information  with  which  to  calculate  the 
net  countervailable  subsidy  in 
accordance  wita  Annex  IV  of  the 
Subsidies  Agreement,  nor  do  we  believe 
it  appropriate  t(  attempt  such  a 
calculation  in  t|e  coiuse  of  a  sunset 
review. 


Nature  of  the  Subsidy 

In  the  Sunset 
Department  stales 


Policy  Bulletin,  the 
that,  consistent  with 


section  752(a)(6)  of  the  Act,  the 
Department  will  provide  to  the 
Commission  information  concerning  the 
nature  of  the  subsidy,  and  whether  the 
subsidy  is  a  subsidy  described  in  Article 
3  or  Article  6.1  of  the  Subsidies 
Agreement. 

Although  the  programs  conferring 
benefits  do  not  fall  within  the  definition 
of  an  export  subsidy  imder  Article  3.1(a) 
of  the  Subsidies  Agreement,  they  could 
be  found  to  be  inconsistent  with  Article 
6  if  the  net  coimtervailable  subsidy 
exceeds  five  percent,  as  measiu^  in 
accordance  with  Annex  IV  of  the 
Subsidies  Agreement.  The  Department, 
however,  has  no  information  with 
which  to  make  such  a  calculation,  nor 
do  we  believe  it  appropriate  to  attempt 
such  a  calculation  in  the  course  of  a 
sunset  review.  Rather,  we  are  providing 
the  ([kjmmission  with  the  following 
program  descriptions. 

Tne  Encouragement  of  Capital 
Investments  Law  (ECIL)  Grants.  In  the 
1987  original  investigation,  the 
Department  found  that  Negev 
Phosphates,  Ltd.  ("Negev")  and  Haifa 
Chemicals,  Ltd.  received 
countervailable  subsidies  from  this 
program,  the  benefits  of  which  depend 
on  the  geographic  location  of  the 
eligible  enterprises.  ECIL  Grants  were 
foimd  to  confer  subsidies  in  each 
subsequent  administrative  review. 

Encouragement  of  Research  and 
Development  Law  ("EIRD")  Grants. 
Israeli  manufacturers,  producers  or 
exporters  of  IPA  may  benefit  from 
research  and  development  grants  under 
this  program.  With  the  exception  of  the 
1988,  1989  and  1991  administrative 
reviews,  the  Department  found  the  EIRD 
Law  Grants  to  be  coimtervailable  in 
each  yearly  review  since  the  issuance  of 
the  order. 

Infrastructiu«  Grant  Program.  In  the 
administrative  review  of  the  1996 
period,  the  Department  found  that  this 
program  enables  the  GOI  to  establish 
new  industrial  areas  by  partially 
reimbursing  companies  for  their  costs  of 
developing  the  inftastructure  in  certain 
geographical  zones. 

Environmental  Grant  Program. 
Additionally,  in  the  1996  administrative 
review,  the  Department  found  that  the 
GOI  administers  this  countervailable 
subsidy  program  to  provide  financial 
assistance  for  the  adaptation  of  existing 
industrial  facilities  to  new 
environmental  requirements. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
countervailing  duty  order  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  a  countervailable  subsidy 
for  the  reasons  set  forth  in  the  final 


results  of  review.  As  discussed  more 
fully  above,  we  will  adjust  our 
calculations  of  the  net  subsidy  to  reflect 
the  termination  of  the  LTID  Loans 
program  on  the  rates  listed  below: 


Manufacturer/Exporter 

Margin  (Per- 
cent) 

Haifa,  Ltd 

All  Osiers            

5.91 
5.91 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  SPO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  retiun/destruction  of 
APO  material  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("simset")  review  and 
notice  are  in  accordance  with  sections 
751(c).  752,  and  777(i)(l)  of  the  Act. 

Dated:  January  28,  2000. 
Holly  A.  Kuga.  ^ 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  00-2852  Filed  2-7-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-469-004] 

Final  Results  of  Expedited  Sunset 
Review:  Stainless  Steel  Wire  Rod  From 
Spain 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice  of  final  results  of 
expedited  sunset  review:  Stainless  steel 
wire  rod  from  Spain. 

summary:  On  July  1,  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  countervailing  duty  order  on 
stainless  steel  wire  rod  from  Spain  (64 
FR  35589)  pxu'suant  to  section  751(c)  of 
the  Tariff  Act  of  1930.  as  amended  ("the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  adequate  substantive 
comments  filed  on  behalf  of  the 
domestic  interested  parties,  as  well  as 
inadequate  response  from  respondent 
interested  parties,  the  Department 
determined  to  conduct  an  expedited 
(120  day)  review.  As  a  result  of  this 


review,  the  Department  finds  that 
revocation  of  the  countervailing  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  a 
countervailable  subsidy.  The  net 
countervailable  subsidy  and  the  nature 
of  the  subsidy  are  identified  in  the  Final 
Results  of  Review  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  Mehssa  G.  Skinner,  Office  of 
Policy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  &  Constitution  Avenue  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-1698  or  (202) 482-1560. 
respectively. 

EFFECTIVE  DATE:  February  8,  2000. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Coimtervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  ("Sunset 
Regulations")  and  in  19  CFR  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
simset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidimiping  and  Coimtervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

Imports  covered  by  this  order  are 
shipments  of  stainless  steel  wire  rod 
("SSWR")  from  Spain,  which  includes 
coiled,  semi-finished,  hot-rolled 
stainless  steel  products  of 
approximately  round  solid  cross 
section,  not  under  0.20  inch  nor  over 
0.74  inch  in  diameter,  whether  or  not 
tempered  or  treated  or  partly 
manufactiu-ed,  from  Spain.  This 
merchandise  is  currently  classifiable 
under  item  numbers  7221.00.0020  and 
7221.00.0040  of  the  Harmonized  Tariff 
Schedule  ("HTS")  of  the  United  States. 
The  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

History  of  the  Order 

On  November  15, 1982,  the 
Department  issued  a  final  affirmative 
countervailing  duty  determination  on 
certain  stainless  steel  products  from 
Spain.  1  During  the  investigation,  the 
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Department  reviewed  four  companies: 
Olarra,  S.A.  ("Olarra"),  Roldan,  S.A. 
("Roldan"),  S.A.  Echevarria 
("Echevarria"),  and  Forjas  Alavesas, 
S.A.  ("FASA").2  The  Department 
determined  that  four  general  subsidy 
programs  were  providing 
countervailable  subsidies  to  Spanish 
manufactiirers,  producers,  and  exporters 
of  the  subject  merchandise.  The  four 
relevant  subsidy  programs  are  as 
follows:  medium-  and  long-term 
preferential  loans  under  the  Concerted 
Action  Program  ("CAP"),  Privileged 
Circuit  Exporter  Credits  program 
operating  capital  loans  ("PCEC-OC"), 
Privileged  Circuit  Exporter  Credits 
program  pre-financing  loans  ("PCEC- 
PF"),  and  cash  grants.^ 

Specifically,  in  its  original 
investigation,  the  Department  found 
Roldan  was  subsidized  at  the  rate  of 
1.31  percent  from  the  CAP  and  1.88 
percent  fit)m  PCEC-OC  and  PCEC-PF; 
hence,  the  net  countervailable  subsidy 
rate  for  Roldan  regarding  the  subject 
merchandise  was  3.19  percent. 
Likewise,  the  Department  foimd 
Echevarria  was  subsidized  at  the  rates  of 
11.48  from  the  CAP,  1.88  percent  from 
PCEC-OC,  and  2.07  percent  from  a 
government-directed  grant.  Therefore, 
the  net  countervailable  subsidy  rate  for 
Echevarria  regarding  the  subject 
merchandise  was  15.43  percent. 
Similarly,  the  subsidy  rates  for  FASA 
are  0.21  and  1.88  percent  for  the  CAP 
and  for  PCEC-OC,  respectively.  Thus, 
the  net  countervailable  subsidy  rate  for 


'  See  Final  Affirmative  Countervailing  Duty 
Determinations;  Certain  Stainless  Steel  Products 


From  Spain,  47  FR  51453  (November  15.  1982). 
However,  this  product  designation  was  changed  to 
"stainless  steel  wire  rod"  in  the  subsequent 
countervailing  duty  order  because  the  International 
Trade  Commission  determined  that  only  imports  of 
SSWR  from  Spain  are  causing  material  injury  or  are 
threatening  material  injury  to  a  domestic  industry. 
The  countervailing  duty  investigations  pertaining  to 
hot-rolled  stainless  steel  bars  and  cold-formed 
stainless  steel  bars  from  Spain  were  terminated.  See 
Stainless  Steel  Wire  Rod  From  Spain; 
Countervailing  Duty  Order.  48  FR  52  (January  3, 
1983). 

^  See  id.  The  Department  found  that  there  were 
five  known  producers  and  exporters  of  the  subject 
merchandise  to  the  United  States.  The  fifth 
company,  La  Calibradora  Mechanica,  S.A..  was 
lumped  with  all  others  because  it  did  not  respond 
to  the  I}epartment's  inquiry.  (Although  Echevarria 
also  did  not  provide  the  Department  with  a 
response,  the  Department  had  enough  information 
to  employ  the  best  information  otherwise  available 
in  determining  the  net  subsidy  rate  for  that 
company.) 

^  See  id.  For  other  subsidy  programs  investigated, 
the  Department  determined  that  some  programs  fall 
outside  the  purview  of  the  countA-vailing  duty  law 
(such  as,  Desgravacion  Fiscal  a  la  Exportacion 
("DFE")  and  Export  Credit  Insurance),  and  the 
others  are  either  not  applicable  to  or  not  used  by 
Spanish  producers/exporters  of  the  subject 
merchandise  (such  as,  some  of  Certain  Privileged 
Circuit  Exporter  Credits.  Warehouse  Construction 
Loans,  Regional  Investment  Incentive  Programs. 
Equity  Infusion,  Special  Credits  to  Aceros  de 
Llodio.  and  Research  and  Development  Incentives). 


FASA  regarding  the  subject 
merchandise  was  2.09  percent.  As  for 
Olarra,  the  Department  determined  that 
the  net  countervailable  subsidy  rate  was 
0.00  percent.*  Finally,  the  all-others  rate 
was  15.43  percent. 

The  Department  published  the 
countervailing  duty  order  on  SSWR 
from  Spain  in  the  Federal  Register  on 
January  3,  1983. *  Since  that  time,  the 
Department  has  completed  several 
administrative  reviews.^  In  the  first 
administrative  review,  covering  the 
period  January  1, 1986  through 
December  31,  1986,  the  Department 
determined  that  the  net  countervailable 
subsidy  for  Roldan  was  1.42  percent:  ^ 
the  benefits  from  PCEC-OC,  PCEC-PF, 
and  the  CAP  were  0.07,  1.02,  and  0.33 
percent  ad  valorem,  respectively.  At  the 
same  time,  however,  the  Department 
found  that  two  subsidy  programs  were 
terminated:  PCEC-OC  (effective  January 
1,  1986  as  per  Treasury  Order  of  April 
14,  1982)  and  PCEC-PF  (effective  March 
5, 1987  piu-suant  to  Royal  Decrees  321/ 
1987  and  322/1987).  Since  the  net 
countervailable  subsidy  for  Roldan  was 
reduced  to  de  minimis  (0.33  percent  ad 
valorem)  when  the  Department 
incorporated  the  above  terminations 
into  coiisideration,  it  waived  cash 
deposits  for  any  future  shipments  from 
Roldan,  until  the  final  results  of  the  next 
administrative  review.        „ 

In  its  second  administrative  review, 
covering  January  1, 1987  through 
December  31,  1987,  the  Department 
determined  that  Roldan  benefitted  from 
PCEC-PF  and  the  CAP  at  the  rate  of  0.15 
and  0.27  percent  ad  valorem — combined 
rate  of  0.42  percent  ad  valorem.^  In  its 


■•  Although  the  Department  determined  that 
Olarra  was  in  a  court-ordered  bankruptcy 
receivership  and.  therefore,  any  benefits  associated 
with  pre-receivership  loans  have  been  lost  {i.e., 
Olarra's  net  countervailable  subsidy  rate  is  zero). 
Olarra  was  not  excluded  from  the  final 
determination,  countervailing  duty  order,  and  final 
results  of  subsequent  administrative  reviews 
because  the  Department  determined  that  if  the 
financial  condition  of  Olarra  improves,  it  could 
again  qualify  for  and  obtain  the  benefits  under  these 
programs  in  the  future. 

*  Stainless  Steel  Wire  Rod  From  Spain: 
Countervailing  Duty  Order.  48  FR  52  (January  3. 
1983). 

"See  Stainless  Steel  Wire  Rod  From  Spain:  Final 
Results  of  Countervailing  Dutv  Administrative 
Review.  53  FR  28427  (July  28,  1988);  Stainless  Steel 
Wire  Rod  From  Spain;  Final  Results  of 
Countervailing  Ehity  Administrative  review.  54  FR 
26826  (June  26.  1989);  and  Stainless  Steel  Wire  Rod 
From  Spain:  Final  Results  of  Countervailing  Duty 
Administrative  Review.  55  FR  349  (January  4. 
1990). 

'  See  id.  Roldan  was  the  lone  subject  of  all  three 
administrative  reviews  because  the  Department  ~ 
determined  that  Roland  was  the  only  known 
Spanish  producer/exporter  of  the  subject 
merchandise  during  the  relevant  periods  of  reviews. 

'See  footnote  6,  supra.  Also  see  Stainless  Steel 
Wire  Rod  From  Spain:  Preliminary  Results  of 
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third  and  the  la  est  administrative 
review,  coverin  ;  January  1, 1988 
through  Decern  >er  31.  1988,  the 
Department  det  jrmined  that  the  only 
subsidy  prograi  i  that  conferred  a  benefit 
to  Roldan  was  t  le  CAP  at  the  rate  of 
0.19  percent  ad  valorem.^  The  order 
remains  in  effe(  t  for  all  manufacturers 
and  exporters  o  F  the  subject 
merchandise. 

Background 

On  July  1,  19^9,  the  Department 
initiated  a  suns  !t  review  of  the 
countervailing  fluty  order  on  SSWR 
from  Spain  (64  FR  35588),  pursuant  to 
section  751(c)  of  the  Act.  The 
Department  received  a  Notice  of  Intent 
to  Participate  on  behalf  of  AL  Tech 
Specialty  Steel  ICorp.,  Carpenter 
Technology  Corp.,  Republic  Engineered 
Steels,  Inc.,  Talley  Metals  Technology. 
Inc..  and  United  Steel  workers  of 
America  (colleotively  referred  to  as  "the 
domestic  interosted  parties"),  on  July 
16. 1999,  within  the  deadline  specified 
in  section  351.;  18(d}(l)(i)  of  the  Sunset 
Regulations.  In  their  Notice  of  Intent  to 
Participate,  the  domestic  interested 
parties  denoted  that  none  of  them  is 
related  to  a  forgign  producer/exporter  or 
is  a  U.S.  importer  of  the  subject 
merchandise,  nor  are  any  of  them 
importers  of  thi  subject  merchandise. 
We  received  k  complete  substantive 
response  on  bepalf  of  the  domestic 
interested  partibs  on  August  2. 1999. 
within  the  30-day  deadline  specified  in 
the  Sunset  Reflations  under  section 
351.218(d){3)(il  The  domestic 
interested  parties  claimed  interested 
party  status  pursuant  to  sections 

"    ))oftheAct.  asU.S. 
domestic  like  product 
^presenting  workers 
le  production  of  the  like 
Jnited  States.  In  their 
lonse.  the  domestic 
9s  indicated  that  the 
most  of  them  have  participated  in  this 
proceeding  sin^e  its  inception  and  that, 
as  a  group,  they  remain  committed  to  a 
full  participation  in  the  instant  review. 
[See  the  domestic  interested  parties' 


771(9)(C)  and  (| 
producers  of  I 
and  as  a  union  | 
that  engage  in  I 
product  in  the  1 
substantive  resj: 
interested  parti 


August  2,  1999 


4-5.)  >°  The  domestic  interested  parties 


iDut^r 


CB9). 


Countervailing 
16384  (April  24,  1 
terminated  pursuai  it 
322/1987, 
preliminarily 
estimated  counterv|Bi 
is  zero.  In  its  final 
review,  because  thi  i 
minimis,  the 
deposits  for  Roldai 
next  administrativ 
"See  footnote  6. 


'0  See  footnote  1 
Corp.,  Carpenter 


Substantive  Response,  at 


Administrative  Review,  54  FR 

Since  PCEC-PF  was 
to  Royal  Decrees  321/1987  and 
effective!  March  5.  1987,  the  Department 
deteifnined  that  cash  deposit  of 

ling  duties  under  this  program 
esults  of  the  administrative 
combined  subsidy  rate  was  de 
Depaikment  required  zero  cash 

until  the  final  results  of  the 
review  is  published. 


also  submitted  their  rebuttal  comments 
on  August  9.  1999,  within  the  five-day 
deadline  in  accordance  with  section 
351.218(d)(4). 

The  Department  received  substantive 
responses  from  the  Government  of  the 
Kingdom  of  Spain  ("KOS")  and  from  the 
European  Commission  ("EC")  on  July 
30. 1999  and  July  29,  1999. 
respectively."  Both  the  KOS  and  EC 
indicated,  in  their  respective 
substantive  responses,  that  they  are 
willing  to  participate  in  the  instant 
review  and  that  they  have  in  the  past 
participated  in  the  proceedings  of  the 
order.  However,  the  Department  did  not 
receive  a  substantive  response  from  any 
foreign  producer/manufacturer, 
exporter,  or  the  U.S.  importer,  etc..  as 
defined  under  771(9)(A)  of  the  Act. 
Thus,  pursuant  to  section 
351.218(e)(l)(ii)(A)  of  the  Sunset 
Regulations,  the  Department  determined 
that  respondent  interested  parties' 
substantive  responses  were  inadequate 
to  warrant  a  full  review.  Consequently, 
pursuant  to  19  CFR  351.218(e)(l)(ii)(C). 
the  Department  determined  to  conduct 
an  expedited,  120-day,  review  of  this 
order. 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e..  an 
order  in  effect  on  January  1.  1995). 
Therefore,  on  November  16.  1999.  the 
Department  determined  that  the  sunset 
review  of  the  countervailing  duty  order 
on  SSWR  from  Spain  is  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  this  review  until  not  later  than 
January  27.  2000.  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.'^ 

Although  the  deadline  for  this 
determination  was  originally  January 
27,  2000.  due  to  the  Federal 
Government  shutdown  on  January  25 
and  26.  2000.  resulting  from  inclement 
weather,  the  time  frame  for  issuing  this 
determination  has  been  extended  by  two 
days. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act.  the  Department  is  conducting 
this  review  to  determine  whether 
revocation  of  the  countervailing  duty 
order  would  be  likely  to  lead  to 


wpra. 

supra.  AL  Tech  Specialty  Steel 
Technology  Corp..  and  Republic 


Engineered  Steels  were  members  of  the  original 
group  which  filed  the  petition. 

"Although  both  the  KOS  and  EC  did  not 
explicitly  claim  their  interested  party  status,  they 
are  interested  parties  within  the  meaning  of 
771(9)(B)ofthe  Act. 

'2  See  Extension  of  Time  Limit  for  Final  Results 
ofFive-Year  Reviews  64  FR  62167  (November  16, 
1999). 


continuation  or  recurrence  of  a 
coimtervailable  subsidy.  Section  752(b) 
of  the  Act  provides  that,  in  making  this 
determination,  the  Department  shall 
consider  the  net  countervailable  subsidy 
determined  in  the  investigation  and 
subsequent  reviews,  and  whether  any 
change  in  the  program  which  gave  rise 
to  the  net  coimtervailable  subsidy  has 
occmred  that  is  likely  to  affect  that  net 
countervailable  subsidy.  Pursuant  to 
section  752(b)(3)  of  the  Act,  the 
Department  shall  provide  to  the 
International  Trade  Commission  ("the 
Commission")  the  net  countervailable 
subsidy  likely  to  prevail  if  the  order  is 
revoked.  In  addition,  consistent  with 
section  752(a)(6).  the  Department  shall 
provide  to  the  Commission  information 
concerning  the  nature  of  the  subsidy 
and  whether  the  subsidy  is  a  subsidy 
described  in  Article  3  or  Article  6.1  of 
the  1994  WTO  Agreement  on  Subsidies 
and  Coimtervailing  Measiu«s 
("Subsidies  Agreement"). 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  a  coimtervailable  subsidy,  the  net 
countervailable  subsidy  likely  to  prevail 
if  the  order  is  revoked,  and  nature  of  the 
subsidy  are  discussed  below.  In 
addition,  the  domestic  interested 
parties'  comments  with  respect  to  each 
of  these  issues  are  addressed  within  the 
respective  sections. 

Continuation  or  Recurrence  of  a 
Countervailable  Subsidy 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA").  specifically  the  Statement  of 
Administrative  Action  ("SAA").  H.R. 
Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826. 
pt.l  (1994).  and  the  Senate  Report.  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  cmalytical  issues, 
including  the  basis  for  likelihood 
determinations.  The  Department 
clarified  that  determinations  of 
likelihood  will  be  made  on  an  order- 
wide  basis  (see  section  in.A.2  of  the 
Sunset  Policy  Bulletin).  Additionally, 
the  Department  normally  will  determine 
that  revocation  of  a  countervailing  duty 
order  is  likely  to  lead  to  continuation  or 
recurrence  of  a  countervailable  subsidy 
where  (a)  a  subsidy  program  continues, 
(b)  a  subsidy  program  has  been  only 
temporarily  suspended,  or  (c)  a  subsidy 
program  has  been  only  partially 
terminated  (see  section  in.A.3.a  of  the 
Sunset  Policy  Bulletin).  Exceptions  to 
this  policy  are  provided  where  a 
company  has  a  long  record  of  not  using 
a  program  (see  section  III.A.3.b  of  the 


Sunset  Policy  Bulletin).  Also,  if  the 
Department  determines  that  the  fully 
allocated  benefit  stream  of  a 
countervailable  subsidy  is  likely  to 
continue  after  the  end  of  a  simset 
review,  it  will  normally  determine  that 
the  subsidy  continues  to  exist  regardless 
whether  the  program  that  gave  rise  to 
such  benefit  continues  to  exist.  {See  Id. 
at  section  III.A.4.) 

In  addition  to  considering  guidance 
on  likelihood  provided  in  the  Sunset 
Policy  Bulletin  and  legislative  history, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of  a 
coimtervailable  subsidy  where  a 
respondent  interested  party  waives  its 
participation  in  the  sunset  review.  In 
the  instant  review,  the  Department  did 
not  receive  a  response  from  any 
respondent  manufacturers/producers  or 
exporters  of  the  subject  merchandise. '^ 
Pursuant  to  section  351.218(d)(2){iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  participation. 

In  their  substantive  response,  the 
domestic  interested  parties  contend  that 
revocation  of  the  countervailing  duty 
order  would  be  likely  to  lead  to 
continued  unfair  subsidization  by  the 
KOS.  The  domestic  interested  parties 
further  contend  that  the  KOS  and  its 
regional  governments  continue  to 
provide  an  array  of  subsidy  programs 
benefitting  the  Spanish  steel  industry. 
In  support  of  their  contention,  the 
domestic  interested  parties  point  to 
Roldan's  1990-1994  financial 
statements,  in  which  Roldan  allegedly 
admitted  receiving  unspecified 
subsidies.  Also,  the  domestic  interested 
parties  state  that  Roldan  received 
subsidies  from  the  Industrial  Expansion 
Area  of  Castilla  Leon  in  1987  and 
1990.^4  In  addition,  the  domestic 
interested  parties  request  the 
Department  to  reconsider,  in  the  instant 
sunset  review,  the  legal  method  by 
which  the  KOS  eliminated  some  of  its 
subsidy  programs  and  to  analyze 
whether  the  KOS  is  likely  to  reinstate 
such  programs.  In  other  words,  the 
domestic  interested  parties  are  urging 


"The  Department  did  not  receive  a  substantive 
response  from  Roldan.  which  is  the  only  known 
exporter  of  the  subject  merchandise.  (See  footnote 
7,  supra.)  As  noted  earlier,  the  Department  received 
substantive  responses  from  the  respondent 
governments,  the  KOS  and  EC. 

"The  domestic  interested  parties'  claims, 
however,  do  not  go  beyond  a  general  statement;  i.e., 
theif  claims  lack  specifics.  In  other  words,  other 
than  merely  arguing  that  other  or  new  subsidies  are 
benefitting  Roldan,  with  respect  to  manufacturing/ 
exporting  the  subject  merchandise,  the  domestic 
interested  parties  did  not  provide  the  Department 
with  any  evidence  or  information  in  support  of 
their  claims. 


the  Department  to  revisit  its  decisions  in 

previous  administrative  reviews  in 

which  the  Department  determined  that 

PCEC-OC  and  PCEC-PF  were 

eliminated.  (See  August  2,  1999 

Substantive  Response  of  the  domestic 

interested  parties  at  14-17  and  21- 
23.)i5 

In  conclusion,  the  domestic  interested 
parties  suggest  that  the  countervailing 
duty  order  has  been  only  marginally 
effective  because  of  the  existence  of  the 
other  subsidy  provisions  ^'^  and  that  it  is 
likely  that  the  KO  Jand  its  regional 
governments  will  continue  and  resxmie 
subsidizing  Spanish  manufactiu-ers/ 
exporters  of  the  subject  merchandise.  Id. 

In  its  substantive  response,  the  KOS 
indicates  that  the  programs,  on  which 
the  countervailing  duty  order  was 
determined,  have  expired  a  long  time 
ago:  the  CAP  was  only  applicable  during 
the  period  1974-1982,  and  the  PCEC- 
OC  has  not  been  applicable  since  1986. 
Thus,  according  to  the  KOS,  any 
outstanding  benefit  stream  from  16-year- 
old  programs  would  have  long  been 
amortized.  Also,  the  KOS  insists  that  the 
countervailing  duty  rates  established  in 
the  original  investigation  were  either 
zero  or  insignificant.  Last,  the  KOS 
argues  that  the  records  clearly  indicate 
that  there  is  no  subsidization  of  the 
product  concerned.  (See  July  30, 1999 
Response  of  the  KOS.) 

Tne  EC  emphasizes,  in  its  substantive 
response,  that  the  countervailing  duty 
order  under  consideration  is  very  old. 
According  to  the  EC,  all  subsidies  wliich 
were  relevant  in  the  original 
investigation,  have  since  been 
terminated  or  no  longer  benefit  the 
Spanish  exporters/manufacturers  of  the 
subject  merchandise.  Also,  the  EC 
contends  that,  because  the  domestic 
interested  parties  withdrew  their 
request  for  an  administrative  review  in 
1993,^^  the  domestic  interested  parties 
acknowledged  that  there  was  no  further 
evidence  of  subsidization  in  Spain.  In 
conclusion,  the  EC  asserts  that 
revocation  of  the  order  is  not  likely  to 
lead  to  continuation  or  recurrence  of 
subsidization.  (See  July  29,  1999 
Response  of  the  EC.) 

Tne  domestic  interested  parties,  in 
their  rebuttal,  claim  that  the  KOS 


'^The  domestic  interested  parties  acknowledge 
that  resumption  or  continuation  of  subsidization 
might  not  be  likely  if  the  terminations  of  subsidy 
programs  are  permanent  and  not  replaced.  (See  the 
domestic  interested  parties'  substantive  response  at 
15,  footnote  5.) 

"*  As  noted  above,  the  domestic  interested  parties 
failed  to  supply  any  specific  facts  vrith  respect  to 
their  claim  that  other  or  new  subsidies  will  benefit 
Roldan. 

'"  See  Stainless  Steel  Wire  Rod  From  Spain; 
Termination  of  Countervailing  Duty  Administrative 
Review,  58  FR  39197  (July  22,  1993). 


continues  to  provide  significant 
coimtervailable  subsidies  to  its  domestic 
steel  industry.  Also,  the  domestic 
interested  parties  argue  against  the 
respondent  interested  parties' 
suggestion  that  outstanding  benefit 
streams  have  already  been  amortized 
and,  therefore,  that  the  order  should  be 
revoked.  The  domestic  interested  parties 
note  that  because  the  analytical 
framework  applied  by  the  Department 
in  a  sunset  review  is  forward-looking, 
the  Department  should  not  give  undue 
significance  to  the  respondents'  claim 
that  subsidies  provided  to  Roldan  have 
been  completely  allocated.  (See  August 
9,  1999  the  domestic  interested  parties' 
Rebuttal  Comments,  at  1-7.) 

Furthermore,  the  domestic  interested 
parties  note  that  the  countervailable 
subsidy  rates  for  Roldan,  Echevarria, 
and  all  others,  determined  in  the        f 
original  investigation,  are  significant 
because  the  subsidies  enable  the 
manufacturers/exporters  to  aggressively 
price  the  subject  merchandise  in  the 
U.S.  market,  where  purchasers  of  SSWR 
consider  price  to  be  a  significant  factor. 
Id. 

As  noted  above,  in  the  final 
affirmative  countervailing  duty 
determination,  the  Department, 
determined  that  all  Spanish  producers/ 
exporters  of  the  subject  merchandise, 
except  one,  were  benefitting  from 
countervailable  subsidies  under  the 
CAP,  PCEC-OC,  PCEC-PF,  and  cash 
grants  programs  at  levels  above  de 
minimis.'*  In  the  first  administrative 
review,  however,  the  Department  found 
that  PCEC-OC  was  terminated  pursuant 
to  a  Treasury  Order  of  April  14,  1982, 
effective  January  1, 1986;  that  PCEC-PF 
was  terminated  as  per  Royal  Decrees 
321/1987  and  322/1987,  effective  March 
5, 1997;  and  that  Roldan  was  not 
benefitting  fit)m  a  cash  grant.'" 
Therefore,  based  on  the  Department's 
prior  findings  regarding  the  termination 
of  PCEC-OC  and  PCEC-PF  and  based  on 
lack  of  evidence  to  the  contrary',  we 
determine  that  PCEC-OC  and  PCEC-PF 
were  eliminated  and  are  not  likely  to  be 
reinstated  if  the  order  is  revoked.  In 
addition,  the  Department  determines 
that  the  domestic  interested  parties' 
claim  that  other  or  new  subsidies  are 
benefitting  Roldan  is  not  supported  by 
sufficient  facts.  Specifically,  the 
domestic  interested  parties  did  not 
provide  sufficient  and/or  appropriate 
information,  evidence,  or  Srgxmients  to 
warrant  consideration  of  newly  alleged 


"See  footnote  1.  supra. 

'"See  Stainless  Steel  Wire  Rod  From  Spain: 
Prehminary  Results  of  Countervailing  Duty 
Administrative  Review.  53  FR  9789  (March  25. 
1988). 
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subsidy  progran  is  in  this  sunset  review. 
Moreover,  whet  ler  the  domestic 
interested  parti<  is  are  making  subsidy 
allegations  on  p  roducts  within  the 
purview  of  the  i  DStant  review  is  imclear. 
Finally,  the  domestic  interested  parties 
have  provided  i  o  information  that 
would  cause  us  to  revisit  the  final 
results  of  our  pi  ior  administrative 
reviews,  in  whi^h  the  above 
terminations  and  the  non-usage  of 
grants  were  fouj  id,  and  to  reconsider  the 
legal  method  by  which  the  KOS 
eliminated  the  above  subsidy  programs. 

Nevertheless,] despite  the  KOS's  claim 
that  the  CAP  is  expired  as  of  1982  and 
the  EC's  contention  that  the  subsidies 
countervailed  is  the  original 
investigation  ei^er  were  terminated  or 
no  longer  bene^t  the  exporters  of  the 
subject  merchaiidise,  the  Department 
foimd  that  Roldlui  had  an  outstanding 
balance  of  long-term  loans  that  were 
extended  imdei]  the  CAP  and  that 
Roldan,  consequently,  was  benefitting 
from  the  said  Iqan,  as  late  as  December 
31, 1989,  the  lait  period  considered  by 
the  Department  in  an  administrative 
review.  2°  I 

Section  IH.  A.k  of  the  Sunset  Policy 
Bulletin  stipulates  that  in  considering  a 
subsidy  for  whifch  the  benefits  are 
ime,  the  Department 
stermine  that  the 
I  subsidy  will  continue  to 
benefit  stream  will 
continue  beyonjd  the  end  of  the  sunset 
review  regardle  ss  of  whether  the 
program  that  ga  ve  rise  to  the  long-term 
benefit  continu  3s  to  exist.  In  the  instant 
review,  Roldan  or  other  respondent 
parties  did  not  :ome  forth  with 
information  wb  ich  would  indicate 
whether  Roldao's  long-term  loans  under 
the  CAP  have  been  fully  paid  off  or 
whether  Roldai  is  no  longer  beflefitting 
from  the  CAP.  ilence,  the  Department  is 
forced  to  rely  on  the  information 
contained  in  thb  latest  administrative 
review,  in  whiqh  the  Department  found 
residual  benefits  from  the  CAP  still 
lingering  with  respect  to  Roldan,  and  to 
determine  that  Roldan  is  still  benefitting 
from  the  elimi4ated  subsidy,  the  CAP. 

In  conclusioi.  because  we  find  that  a 
coimtervailabh  program  ciurently  is 
being  used  (or  he  benefit  stream 
therefrom  cont  nues  beyond  the  end  of 
this  sunset  rev;  ew),  and  respondent 
interested  part  es  waived  their  right  to 
participate  in  t  lis  review  before  the 
Department,  we  determine  that  it  is 
likely  that  a  coUntervailable  subsidy 
will  continue  qr  recur  were  the  order 
revoked. 


allocated  over  1 
normally  will 
countervailable 
exist  when  the  1 


2°  See  Stainless 
Results  of 
Review.  55  FR  349 


J  teel ' 


Wire  Rod  From  Spain;  Fnal 
Countervailing  Duty  Administrative 
[January  4, 1990). 


Net  Countervailable  Subsidy 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that,  consistent  with 
the  SAA  and  House  Report,  the 
Department  normally  will  select  a  rate 
from  the  investigation,  because  that  is 
the  only  calculated  rate  that  reflects  the 
behavior  of  exporters  and  foreign 
governments  without  the  discipline  of 
an  order  or  suspension  agreement  in 
place.  The  Department  went  on  to 
clarify  that  this  rate  may  not  be  the  most 
appropriate  if,  for  example,  the  rate  was 
derived  from  subsidy  programs  which 
were  found  in  subsequent  reviews  to  be 
terminated,  there  has  been  a  program- 
wide  change,  or  the  rate  ignores  a 
program  foimd  to  be  coimtervailable  in 
a  subsequent  review.  Additionally, 
where  the  Department  determined 
company-specific  coimtervailing  duty 
rates  in  the  original  investigation,  the 
Department  normally  will  report  to  the 
Commission  company-specific  rates 
from  the  original  investigation  or  where 
no  company-specific  rate  was 
determined  for  a  company,  the 
Department  normally  will  provide  to  the 
Commission  the  coxmtry-wide  or  all 
others  rate.  (See  Sunset  Policy  Bulletin 
at  section  III.B.2.) 

The  domestic  interested  parties,  citing 
the  Sunset  Policy  Bulletin,  state  that  the 
Department  should  select,  as  the  net 
coimtervailable  subsidy  that  is  likely  to 
prevail  if  the  order  is  revoked,  the 
company-specific  and  all-others  rates 
from  the  original  investigation.  (See  the 
domestic  interested  parties  substantive 
response  at  24-25.)  In  contrast,  the 
respondent  interested  parties  assert  that 
all  the  countervailing  duty  rates 
established  at  the  original  investigation 
were  either  zero  or  insignificant  and 
that  the  only  meaningful  or  significant 
rate  in  the  investigation  was  imposed 
against  a  particular  producer  because 
the  producer  had  not  cooperated'.  Both 
the  KOS  and  EC  stress  that  the  order  is 
16  years  old;  therefore,  any  outstanding 
benefit  streams  have  long  been 
amortized.  Therefore,  they  argue  the 
rates  likely  to  prevail  if  the  order  is 
revoked  would  be  zero.  (See  the  KOS 
and  EC's  July  30,  1999  and  July  29,  1999 
substantive  responses,  respectively.) 

The  Department  disagrees  with  the 
domestic  interested  .parties'  argument 
concerning  the  net  countervailable 
subsidy  rate  that  is  likely  to  prevail 
were  the  order  revoked.  The  Department 
normally  will  choose  the  rates  from  the 
investigation  because  such  rates  reflect 
how  companies  will  act  without  the 
discipline  of  an  order  in  place.  (See 
section  III.B.l  of  the  Sunset  Policy 
Bulletin.)  Section  III.B.3  of  Sunset 
Policy  Bulletin  also  provides  that  the 
Department  may  make  an  adjustment 


with  respect  to  the  likely-to-prevail 
subsidy  rate  to  reflect  change(s)  in  the 
programs  that  gave  rise  to  the  order.  As 
the  Department  noted  in  its 
administrative  reviews  and  as  the  KOS 
indicated  in  its  substantive  response,  all 
subsidies  pertaining  to  manufacturing/ 
exporting  of  the  subject  merchandise, 
except  cash  grants,  bave  been 
terminated.21  Also,  the  KOS  stipulates 
in  its  substantive  response  that  the  CAP 
was  applicable  only  diiring  the  period 
1974-1982. 

As  a  result  of  changes  in  programs 
since  the  imposition  of  the 
countervailing  duty  order,  we  determine 
that  selecting  the  net  countervailable 
subsidy  rates,  as  determined  in  the 
original  investigation,  is  no  longer 
appropriate.  Rather,  to  reflect  these 
changes  in  the  programs,  which  gave 
rise  to  the  net  coimtervailable  subsidy 
determination  in  the  investigation  or 
subsequent  reviews,  we  have  adjusted 
the  company-specific  and  all-others 
countervailing  duty  rates  from  the 
original  investigation  by  subtracting  the 
subsidy  rates  from  programs  that  have 
been  terminated  and  that  have  no 
existing  benefit  stream.  (See  Memos  to 
the  File — Calculation  of  the  Likely-to- 
Prevail  Rates.)  As  a  result,  the 
Department  will  report  to  the 
Commission  the  rates  as  contained  in 
the  Final  Results  of  Review  section  of 
this  notice. 

Nature  of  the  Subsidy 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that,  consistent  with 
section  752(a)(6)  of  the  Act,  the 
Department  will  provide  information  to 
the  Commission  concerning  the  nature 
of  the  subsidy  and  whether  the  subsidy 
is  a  subsidy  described  in  Article  3  or 
Article  6.1  of  the  Subsidies  Agreement. 
The  domestic  interested  parties  do  not 
specifically  address  this  issue  in  their 
substantive  response. 

Among  the  benefits  provided  by  the 
KOS's  countervailable  programs,  the 
Department  determined  that  those 
provided  by  the  PCEC-OC  and  PCEC- 
PF  were  contingent  upon  export 
performance;^^  therefore,  both  programs 
fall  within  the  purview  of  Article  3(a). 
Since  the  CAP  and  government-directed 


"  See  footnote  6,  supra.  The  Department,  in  its 
administrative  reviews,  determined  that  PCEC-OC 
and  PCEC-PF  had  been  terminated  with  no  residual 
benefits.  Moreover,  the  Department  found  that  the 
Cash  Grant  program  was  never  used  by  Roldan 
during  the  investigation  and  throughout  the 
existence  of  the  order. 

"  See  Stainless  Steel  Wire  Rod  From  Spain: 
Preliminary  Results  of  Countervailing  Duty 
Administrative  Review,  53  FR  9789  (March  25, 
1988).  The  maximum  amount  of  loan  a  company 
can  acquire  was  expressed  in  terms  of  the 
percentage  of  the  company's  exports  in  previous 
years.  Also,  see  footnote  1. 


grants  are  not  contingent  upon  exports, 
these  programs  seem  to  fall  outside  the 
definition  of  export  subsidies  under 
Article  3(a)  of  the  Subsidies  Agreement. 
However,  the  Department  does  not  have 
enough  information  to  calculate  or 
determine  whether  the  total  ad  valorem 
subsidization  of  the  subject 
merchandise  from  the  CAP/govemment- 
directed  grants  exceeds  five-percent  or 
whether  the  CAP /government-directed 
grants  were  meant  to  cover  operating 
losses  or  to  be  used  as  direct  forgiveness 
of  debt.  Nor  does  the  Department 
believe  such  calculation  or 
determination  would  be  appropriate  in 
the  course  of  a  sunset  review.  Instead, 
we  are  providing  the  Commission  with 
the  following  program  descriptions. 
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The  CA 

Under  the  Concerted  Action  Program 
established  by  Royal  Decree  669/74,  the 
Spanish  government  directs  banks  to 
make  long-term  loans  to  steel  companies 
at  below  market  rates.  Because  loans 
under  the  CAP  are  provided  to  a  specific 
industry  at  rates  and  terms  inconsistent 
with  conmiercial  consideration,  the 
Department  determined  that  this  loan 
confers  a  countervailable  domestic 
subsidy.23 

Government-directed  grants 

Although  initially  the  disbursements 
were  characterized  as  zero  interest 
loans,  the  Department  found  that  this  is 
an  untied  cash  grant  meant  to  keep 
some  companies  in  operation  until  a 
reconversion  plan  could  be 
implemented.  Thus,  the  Department 
determined  that  the  disbursements  were 
government-directed  grants  and 
countervailable  subsidies.^-* 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
countervailing  duty  order  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  a  countervailable  subsidy 
at  the  rates  listed  below: 


Manufacturer/exporters 

Margin 
(percent) 

Roldan,  S.A 

S.A.  Echevarria 

Forjas  Alavesas,  S.A 

Olarra 

0.19 

13.55 

0.21 

25  0  00 

All  others 

13  55 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 


disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  C.F.R.  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  January  31,  2000. 

Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-2838  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


^3  See  id. 

^*  See  footnote  1 ,  supra. 

^^  See  footnote  4,  supra. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-475-821] 

Stainless  Steel  Wire  Rod  From  Italy: 
Rescission  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  October  28,  1999,  in 
response  to  a  request  fi-om  respondents, 
the  Department  of  Commerce  initiated 
an  administrative  review  of  the 
countervailing  duty  order  on  stainless 
steel  wire  rod  from  Italy.  The  review 
covers  the  period  January  1,  1998 
through  December  31,  1998.  In 
accordance  with  19  CFR  351.213(d)(1), 
the  Department  is  now  rescinding  this 
review  because  the  respondents  have 
withdrawn  their  request  for  review. 
EFFECTIVE  DATE:  February  8.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
B.  Greynolds,  AD/CVD  Enforcement, 
Group  II,  Office  VI,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  4012, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION:  On 
September  30,  1999,  the  Department 
received  a  request  for  an  administrative 
review  of  the  countervailing  duty  order 
on  stainless  steel  wire  rod  from  Italy 
from  Accaiaerie  Valbruna  S.r.l.  and 
Accaiaerie  di  Bolzano  SpA 
(respondents),  for  the  period  January  1, 
1998  through  December  31,  1998.  On 
November  4,  1999,  the  Department 


published  in  the  Federal  Register  (64 
FR  60161)  a  notice  of  "Initiation  of 
Countervailing  Duty  Administrative 
Review"  initiating  the  administrative 
review.  On  November  15,  1999, 
respondents  withdrew  their  request  for 
review. 

The  applicable  regulation,  19  CFR 
351.213(d)(1),  states  that  if  a  party  that 
requested  an  administrative  review 
withdraws  the  request  within  90  days  of 
the  date  of  publication  of  the  notice  of 
initiation  of  the  requested  review,  the 
Secretary  will  rescind  the  review.  In  this 
case,  respondents  have  withdravra  their 
request  within  the  90  day  period.  No 
other  interested  party  requested  a 
review,  and  we  have  received  no  other 
submissions  regarding  respondents' 
withdrawal  of  its  request  for  review. 
Therefore,  we  are  rescinding  this  review 
of  the  countervailing  duty  order  on 
stainless  steel  wire  rod  from  Italy 
covering  the  period  January  1,  1998, 
through  December  31,  1998. 

This  notice  is  published  in 
accordance  with  19  CFR  351.213(d)(4). 

Dated:  January  27,  2000. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  00-2844  Filed  2-7-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-533-a07] 

Final  Results  of  Expedited  Sunset 
Review:  Sulfanilic  Acid  From  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice  of  Final  Results  of 
Expedited  Sunset  Review:  Sulfanilic 
Acid  from  India. 

SUMMARY:  On  October  1.  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  countervailing  duty  order  on 
sulfanilic  acid  from  India  (64  FR  53320) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act").  On 
the  basis  of  a  notice  of  intent  to 
participate  and  an  adequate  response 
filed  on  behalf  of  a  domestic  interested 
party  and  an  inadequate  response  (in 
this  case  no  response)  from  respondent 
interested  parties,  the  Department 
decided  to  conduct  an  expedited  (120- 
day)  review.  As  a  result  of  this  review, 
the  Department  finds  that  revocation  of 
the  countervailing  duty  order  would  be 
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recurrence  of  a 
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continuaUon  or 
countervailable  subsidy. 
The  net  countei  mailable  subsidy  and  the 
nature  of  the  sv  bsidy  are  identified  in 
the  Final  Results  of  Review  section  of 
this  notice 

EFFECTIVE  DATE;  February  8.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Youngior  Melissa  G.  Skinner, 
Office  of  Polic^  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Ayashington,  D.C.  20230; 
telephone:  (20^  482-3207  or  (202)  482- 
1560,  respectively. 

Statute  and  Regulations 

This  review  ^as  conducted  pursuant 
to  sections  75l(c)  and  752  of  the  Act. 
The  Department's  procedures  for 
conducting  sunset  reviews  are  set  forth 
in  Procedures  ror  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Coimtervailing  Duty  Orders,  63  FR 
13516  (March  30. 1998)  ("Sunset 
Regulations"),  and  19  CFR  Part  351 
(1999)  in  genei  il.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidvunping  md  Countervailing  Duty 
Orders;  Policy  Bulletin.  63  FR  18871 
(April  16, 1998^  ("Sunset  Policy 
Bulletin"). 

Scope 

The  product!  i  covered  by  this  order 
are  all  grades  of  sulfanilic  acid,  which 
include  technical  (or  crude)  sulfanilic 
acid,  refined  (or  purified)  sulfanilic  acid 
and  sodiimi  salt  of  sulfanilic  acid 
(sodium  sulfan&late).  The  principal 
differences  between  the  grades  are  the 
undesirable  quantities  of  residual 
aniline  and  al)^  insoluble  materials 
present  in  the  tulfanilic  acid.  All  grades 
are  available  ai  dry  free  flowing 
powders.  Technical  sulfanilic  acid 
contains  96  percent  minimum  sulfanilic 
acid,  1.0  percent  maximum  aniline,  and 
1.0  percent  mapcimum  alkali  insoluble 
materials.  Refined  sulfanilic  acid 
contains  98  percent  minimum  sulfanilic 
acid,  0.5  perceht  maximum  aniline,  and 
0.25  percent  niaximum  alkali  insoluble 
materials.  Sodium  salt  of  sulfanilic  acid 
(sodiimi  sulfanilate)  is  a  granular  or 
crystalline  ma^rial  containing  75 
percent  minimum  sulfanilic  acid,  0.5 
percent  maxinium  aniline,  and  0.25 
percent  maximum  alkali  insoluble 
materials  based  on  the  equivalent 
sulfanilic  acid  content.  The 
merchandise  ii  t  classifiable  under 


Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  subheadings 
2921.42.22  and  2921.42.24.20.  V 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Tnis  review  covers  imports  from  all 
manufacturers  and  exporters  of 
sulfanilic  acid  from  India. 

History  of  the  Order 

The  Department  published  its  final 
affirmative  countervailing  duty 
determination  on  sulfenilic  acid  from 
India  Ln  the  Federal  Register  on  January 
8,  1993  (58  FR  3259).  In  the  final 
determination  the  Department  foimd  an 
estimated  net  subsidy,  for  all 
manufacturers/producers/exporters  of 
sulfanilic  acid  bom  India,  of  43.71 
percent  ad  valorem  based  on  four 
programs:  (1>  2.17  percent  imder  the 
Preferential  Export  Financing  Through 
Packing  Credits;  (2)  1.69  percent  xmder 
the  Preferential  Post-Shipment 
Financing;  (3)  6.13  percent  under  the 
Import  Tax  Deduction  for  Exporters 
(Section  80HHC);  and  (4)  33.72  percent 
under  the  Import  Duty  Exemptions 
Available  Through  Advance  Licenses. 
Receipt  of  benefits  imder  each  of  these 
programs  was  contingent  upon  exports. 

On  March  2,  1993,  the  Department 
issued  the  countervailing  duty  order, 
utilizing  the  subsidy  rates  found  in  the 
original  investigation.  ^  Since  the 
issuance  of  the  order,  the  Department 
has  not  conducted  an  administrative 
review. 

Background 

On  October  1, 1999.  the  Department 
initiated  a  s\inset  review  of  the 
countervailing  duty  order  on  sulfenilic 
acid  from  India  (64  FR  53320),  pursuant 
to  section  751(c)  of  the  Act.  The 
Department  received  a  Notice  of  Intent 
to  Participate  on  behalf  of  National  Ford 
Chemical  Company  ("NFC")  on  October 
18.  1999,  within  the  deadline  specified 
in  section  351.218(d)(l)(i)  of  the  Sunset 
Regulations.  Pursuant  to  section 
771(9)(C)  of  the  Act,  NFC  claimed 
interested  party  status  as  a  U.S. 
manufacturer  whose  workers  are 
engaged  in  the  production  of  domestic 
like  products.  Moreover.  NFC  claims 
that  it  was  a  petitioner  in  the  original 
investigation.  The  Department  received 
a  complete  substantive  response  from 


'  HTSUS  subheadings  for  sulfanilic  acid  and 
sodium  salts  of  sulfanilic  acid  have  changed  since 
the  issuance  of  this  order.  The  petitioner  asserts 
that  the  HTSUS  subheading  for  suifenilic  acid  was 
2921.42.24.20  in  1993  and  has  remained  at 
2921.42.22  since  1994. 

2  See  Countervailing  Duty  Order:  Sulfanilic  Acid 
From  India,  58  FR  12026  (March  2. 1993). 


NFC  by  November  1, 1999,  within  the 
30-day  deadline  specified  in  the  Sunset 
Regulations  imder  section 
351.218{d)(3){i).  We  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party  to  this 
proceeding.  As  a  result,  pursuant  to  19 
CFR  351.218(e)(l){ii)(C),  the  Department 
determined  to  a  conduct  an  expedited, 
120-day,  review  of  this  order. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  countervailing  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  a 
coimtervailable  subsidy.  Section  752(b) 
of  the  Act  provides  that,  in  making  this 
determination,  the  Department  shall 
consider  the  net  countervailable  subsidy 
determined  in  the  investigation  and 
subsequent  reviews,  and  whether  any 
change  in  the  program  which  gave  rise 
to  the  net  coimtervailable  subsidy  has 
occurred  and  is  likely  to  affect  that  net 
countervailable  subsidy.  Pursuant  to 
section  752(b)(3)  of  the  Act,  the 
Department  shall  provide  to  the 
International  Trade  Commission  ("the 
Commission")  the  net  countervailable 
subsidy  likely  to  prevail  if  the  order  is 
revoked.  In  addition,  consistent  with 
section  752(a)(6),  the  Department  shall 
provide  to  the  Commission  information 
concerning  the  nature  of  the  subsidy 
and  whether  it  is  a  subsidy  described  in 
Article  3  or  Article  6.1  of  the  1994  WTO 
Agreement  on  Subsidies  and 
Countervailing  Measures  ("Subsidies 
Agreement"). 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  a  countervailable  subsidy,  the  net 
countervailable  subsidy  likely  to  prevail 
if  the  order  is  revoked,  and  nature  of  the 
subsidy  are  discussed  below.  In 
addition,  NFC's  comments  with  respect 
to  each  of  these  issues  are  addressed 
within  the  respective  sections. 

Continuation  or  Recurrence  of  a 
Countervailable  Subsidy 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  (the  "SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report.  H.R.  Rep.  No.  103-826, 
pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  basis  for  likelihood 
determinations.  The  Department 
clarified  that  determinations  of 
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likelihood  will  be  made  on  an  order- 
wride  basis  (see  section  HI.  A.  2  of  the 
Sunset  Policy  Bulletin).  Additionally, 
the  Department  normally  will  determine 
that  revocation  of  a  countervailing  duty 
order  is  likely  to  lead  to  continuation  or 
reciurence  of  a  countervailable  subsidy 
where  (a)  a  subsidy  program  continues, 
(b)  a  subsidy  program  has  been  only 
temporarily  suspended,  or  (c)  a  subsidy 
program  has  been  only  partially 
terminated  (see  section  UI.A.S.a  of  the 
Sunset  Policy  Bulletin).  Exceptions  to 
this  policy  are  provided  where  a 
company  has  a  long  record  of  not  using 
a  program  (see  section  III.A.3.b  of  the 
Simset  Policy  Bulletin). 

In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  reciurence  of  a 
coimtervailable  subsidy  where  a 
respondent  interested  party  waives  its 
participation  in  the  sunset  review. 
Pursuant  to  the  SAA,  at  881,  in  a  review 
of  a  countervailing  duty  order,  when  the 
foreign  government  has  waived 
participation,  the  Department  shall 
conclude  that  revocation  of  the  order 
would  be  likely  to  lead  to  a  continuation 
or  recurrence  of  a  countervailable 
subsidy  for  all  respondent  interested 
parties.  3  In  the  instant  review,  the 
Department  did  not  receive  a  response 
from  the  foreign  government  or  from 
any  other  respondent  interested  party. 
Pursuant  to  section  351.218{d)(2)(iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  participation. 

In  its  substantive  response,  NFC 
argues  that  revocation  of  the 
countervailing  duty  order  on  sulfanilic 
acid  from  India  will  result  in  the 
continuation  or  recurrence  of  a 
countervailable  subsidy.  Citing  the 
SAA,  at  888,  NFC  asserts  that 
continuation,  or  temporary  or  partial 
termination,  of  a  subsidy  program  will 
be  highly  probative  of  the  likelihood  of 
continuation  or  recurrence  of 
countervailable  subsidies,  absent 
significant  evidence  to  the  contrary  (see 
November  1,  1999,  Substantive 
Response  of  NFC  regarding  sulfanilic 
acid  from  India  at  6).  NFC  asserts  that 
there  is  no  indication  that  the  Indian 
government's  subsidy  programs  have 
been  modified  or  eliminated  (see 
November  1, 1999,  Substantive 
Response  of  NFC  regarding  sulfanilic 
acid  from  India  at  8).  NFC  argues  as 
support  the  fact  that  the  order  has  never 
been  subject  to  an  administrative 
review,  nor  has  any  evidence  been 
submitted  to  the  Department 


demonstrating  the  termination  of  these 
programs  that  conferred  countervailable 
subsidies.  Therefore,  NFC  adds,  it  is 
reasonable  to  assume  that  these 
programs  continue  to  exist  and  are 
utilized.  Moreover,  NFC  notes  that 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of  a 
coimtervailable  subsidy  where  a 
respondent  interested  party  waives  its 
participation  in  the  sunset  review. 

As  stated  above,  the  continued  use  of 
a  program  is  highly  probative  of  the 
likelihood  of  continuation  or  reciurence 
of  countervailable  subsidies  if  the  order 
were  revoked.  Additionally,  the 
presence  of  programs  that  have  not  been 
used,  but  have  aJso  not  been  terminated, 
is  also  probative  of  the  likelihood  of 
continuation  or  recurrence  of  a 
countervailable  subsidy.  Absent 
argument  or  evidence  to  the  contrary, 
we  find  that  countervailable  programs 
continue  to  exist  and  be  used. 
Therefore,  because  countervailable 
programs  continue  to  exist  and  be  used, 
the  foreign  government  and  other 
respondent  interested  parties  waived 
their  right  to  participate  in  this  review 
before  the  DepartmeUt,  and  absent 
argument  to  the  contrary,  the 
Department  concludes  that  revocation  of 
the  order  would  be  likely  to  lead  to  a    - 
continuation  or  recurrence  of  a 
countervailable  subsidy  for  all 
respondent  interested  parties.* 

Net  Countervailable  Subsidy 

In  the  Sunset  PoUcy  Bulletin,  the 
Department  stated  that,  consistent  vdth 
the  SAA  and  House  Report,  the 
Department  normally  will  select  a  rate 
from  the  investigation  as  the  net 
countervailable  subsidy  likely  to  prevail 
if  the  order  is  revoked,  because  that  is 
the  only  calculated  rate  that  reflects  the 
behavior  of  exporters  and  foreign 
governments  without  the  discipline  of 
an  order  or  suspension  agreement  in 
place.  The  Department  noted  that  this 
rate  may  not  be  the  most  appropriate 
rate  if,  for  example,  the  rate  was  derived 
from  subsidy  programs  which  were 
found  in  subsequent  reviews  to  be 
terminated,  there  has  been  a  program- 
wide  change,  or  the  rate  ignores  a 
program  found  to  be  countervailable  in 
a  subsequent  administrative  review.  ^ 

NFC,  citing  the  SAA,  notes  that  the 
Administration  intends  that  Commerce 
normally  will  select  the  rate  from  the 
investigation  as  the  net  countervailable 
subsidy  likely  to  prevail  if  the  order  is 
revoked,  because  that  is  the  only 


3  See  19CFR351.218(d)(2)(iv). 


"See  19  CFR  351.218(d)(2)(iv). 

5  See  section  III.B.3  of  the  Sunset  Policy  Bulletin. 


calculated  rate  that  reflects  the  behavior 
of  exporters  and  foreign  governments 
without  the  discipline  of  an  order  in 
place  (see  November  1,  1999, 
Substantive  Response  of  NFC  regarding 
sulfanilic  acid  from  India  at  8). 
Therefore,  NFC  argues  that  the 
Department  should  determine  that  the 
net  countervailable  subsidy  likely  to 
prevail  is  43.71  percent,  the  rate  set 
forth  in  the  original  investigation. 

As  noted  above,  the  Department  has 
not  conducted  an  administrative  review 
of  this  order.  Thus,  we  have  never  found 
that  substantive  changes  have  been 
made  to  any  of  the  Indian  subsidy 
programs.  Therefore,  absent  any 
argument  or  evidence  to  the  contrary, 
the  Department  determines  that  the  net 
countervailable  subsidy  that  would  be 
likely  to  prevail  in  the  event  of 
revocation  of  the  order  would  be  43.71 
percent.  This  rate  is  for  all  producers 
and  exporters  of  the  subject 
merchandise  from  India. 

Nature  of  the  Subsidy 

In  the  Sunset  Pohcy  Bulletin,  the 
Department  states  that,  consistent  with 
section  752(a)(6)  of  the  Act,  the 
Department  will  provide  to  the 
Commission  information  concerning  the 
nature  of  the  subsidy,  and  whether  the 
subsidy  is  a  subsidy  as  described  in 
Article  3  or  Article  6.1  of  the  Subsidies 
Agreement.  NFC  did  not  address  this 
issue  in  its  substantive  response  of 
November  1,  1999. 

Because  the  receipt  of  benefits 
provided  by  the  Government  of  India 
under  all  four  of  the  programs  are 
contingent  on  exports,  these  programs 
fall  within  the  definition  of  an  export 
subsidy  under  Article  3.1(a)  of  the 
Subsidies  Agreement.  Therefore,  the 
Department  is  providing  the 
Conunission  with  the  following  program 
descriptions. 

1 .  Preferential  Export  Financing 
Through  Packing  Credits 

The  Reserve  Bank  of  India,  through 
commercial  banks,  provides  "packing" 
credits  or  pre-shipment  loans  to 
exporters.  With  these  pre-shipment 
loans,  exporters  may  purchase  raw 
materials  to  produce  goods  for  export 
based  on  the  presentation  of  a 
confirmed  purchase  orden  In  general, 
the  pre-shipment  loans  are  granted  for  a 
period  of  up  to  180  day*.  Because  only 
exporters  are  eligible  for  these  pre- 
shipment  loans,  they  are  countervailable 
to  the  extent  that  they  are  provided  at 
preferential  rates. 

2.  Preferential  Post-Shipment  Financing 

The  Reserve  Bank  of  India,  through 
commercial  banks,  provides  post- 
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shipment  financing  loans  to  exporters. 
The  purpose  of  jost-shipment  financing 
is  to  enable  exp  )rters  to  extend 
favorable  payni(  >nt  terms  such  as 
deferred  payment,  to  the  foreign 
purchaser.  Post'»shipment  financing 
loans  may  not  exceed  a  period  of  180 
days.  Because  only  exporters  are  eligible 
for  the  post-shifment  loans,  they  are 
countervailable  to  the  extent  that  they 
are  provided  at  preferential  interest 
rates. 

3.  Import  Tax  L  eduction  for  Exporters 
(Section  80HHCJ 

For  tax  retura  s  filed  during  the  period 
of  investigation  the  Indian  government 
allowed  exportc  rs  to  claim  a  tax 
deduction  related  to  their  export  sales. 
This  tax  deduction  was  calciilated  by 
dividing  export  sales  by  total  sales  and 
then  multiplyir  g  the  resulting  figure  by 
the  exporter's  p  rofit  as  shown  in  the  tax 
return.  This  am  aunt  is  then  deducted 
bom  taxable  profits.  Because  this 


program  is  only 


available  to  exporters, 


we  determine  il  to  be  countervailable. 

4.  Import  Duty  exemptions  Available 
Through  Advaice  Licenses 

Advance.lice  ises  are  available  to 
exporters,  to  en  able  them  to  import  raw 
material  inputs  used  in  the  production 
of  exports  duty  fi-ee.  Recipients  of 
advance  licensi  is  are  obligated  under  the 
terms  of  the  lid  inse  to  export  the 
products  produ  ced  with  the  duty-free 
imports.  The  ai|iount  of  imports  allowed 
under  an  advarice  license  is  closely 
linked  to  the  amount  of  exports  to  be 
produced.  We  aonsider  the  use  of  the 
advance  licenses  to  be  equivalent  to  a 
duty  drawback  jprogram  insofar  as 
customs  dutiesjare  not  paid  on 
physically  incc  rporated,  imported 
products  used  n  the  production  of 
exports.  Howe)  er,  where  imported 
inputs  are  not  |  thysically  incorporated 
into  the  export  >d  product,  we  consider 
the  duty  savinf  s  afforded  by  the 
advance  licens ;  to  be  a  countervailable 
export  subsidy 

Final  Results  df  Review 


As  a  result  o 
Department 
countervailing 
likely  to  lead 
recurrence  of  a 
at  the  rates 


find 


t(i 


list  )d 


Manufacture  r/exporler 


All  manufacturer  /producers/ex 


porters 


This  notice 
reminder  to 
administrative 


this  review,  the 

s  that  revocation  of  the 
duty  order  would  be 

continuation  or 
countervailable  subsidy 
below: 


Margin 
(percent) 


47.31 


^erves  as  the  only 
ies  subject  to 
protective  order  ("APO") 


part 


of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  i^O  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^idations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  acccwdance  with  sections 
751(c).  752,  and  777(i)(l)  of  the  Act. 

Dated:  January  31,  2000. 
Holly  A.  Kuga. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-2840  Filed  2-7-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.011100F] 

Marine  Mammals;  FHe  No.  738-1454 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Ms.  Carole  Conway,  University  of 
California,  Davis,  CA  95616-8521,  has 
requested  an  amendment  to  scientific 
research  Permit  No.  738-1454. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  March  9, 
2000. 

ADDflESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway.  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  090802-4213. 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief,  Permits  and 
Documentation  Division,  F/PRl ,  Office 
of  Protected  Resources,  NMFS,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 


Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  wrill  not  be  accepted  by  e- 
mail  or  other  electronic  media. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson,  301/713-2289. 

SUPPLEMENTARY  INFORMATION:  The 

subject  amendment  to  Permit  No.  738— 
1454,  issued  on  January  13,  1998(63  FR 
38391)  is  requested  imder  the  authority 
of  the  Marine  Manunal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  222- 
226).  and  the  Fur  Seal  Act  of  1966.  as 
amended  (16  U.S.C.  1151  et  seq.). 

Permit  No.  739-1454  authorizes  the 
permit  holder  to  import  blue  whale 
samples  from  Canada.  The  permit 
holder  now  requests  authorization  to 
import  samples  horn  any  where  blue 
whales  are  found.  Currently,  samples 
are  available  in  Mexico.  No  additional 
samples  above  that  already  authorized  is 
requested. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Manunal 
Commission  and  its  Committee  of 
Scientific  Ad\^isors. 

Dated:  February  1,  2000. 
Gene  Nitta, 

Acting  Chief,  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  00-2810  Filed  2-7-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  010700A] 

Marine  Mammals;  Scientific  Research 
Permit  (PHF  924-1484-00) 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Marsha  Green,  Ph.D..  Psychology 
Department,  Albright  College,  P.O.  Box 
15234.  Reading.  PA  19612-5234,  has 
been  issued  a  permit  to  take  (i.e..  harass) 
humpback  whales  [Megaptera 
novaeangliae)  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4027)  and 

Pacific  Islands  Area  Office,  National 
Marine  Fisheries  Service,  NOAA,  1601 
Kapiolani  Boulevard,  Suite  1110, 
Honolulu  HI  96814-4700  (808/973- 
2935). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeannie  Drevenak,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  On 
December  21, 1998,  notice  was 
published  in  the  Federal  Register  (63 
FR  70395)  that  a  request  for  a  scientific 
research  permit  to  take  (i.e.,  harass) 
North  Pacific  humpback  whales  during 
the  course  of  vessel  effects  studies,  had 
been  submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  Parts  222  -  226). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 


(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  February  2,  2000. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  00-2811  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  3510-23-F 


COMMITTEE  FOR  THE    ^ 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textiles 
and  Textile  Products  Produced  or 
Manufactured  in  Malaysia 

February  2,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 

EFFECTIVE  DATE:  February  8, '2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  die  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982. 
published  on  December  22,  1999).  Also 
see  64  FR  62657.  published  on 
November  17.  1999. 

Troy  H.  CriJA. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

February  2,  2000. 


Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  8.  1999,  by  the- 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  period 
beginning  on  January  1,  2000  and  extending 
through  December  31,  2000. 

Effective  on  February  8,  2000,  you  are 
directed  to  reduce  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing:  - 


Category 


Other  Specific  Limits 

331/631  

351/651  

638/639 


Adjusted  twelve-month 
limit' 


2,433,678  dozen  pairs. 
301,416  dozen. 
557,587  dozen 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1999. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  fbr  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  00-2825  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  3S1(M>H-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  a  New  Export  Visa 
Arrangement  and  New  Certification 
Stamp  for  Outward  Processed  Goods 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Romania;  Amendment 

February  2,  2000. 

In  the  letter  to  the  Commissioner  of 
Customs  published  in  the  Federal 
Register  on  December  14,  1999  (64  FR 
69744),  insert  the  following  sentence  on 
page  69746,  1st  column,  6th  paragraph, 
line  20,  right  above  "General 
Provisions":  "Any  shipment  which  is 
declared  for  the  Outward  Processing 
Program  but  foimd  not  to  qualify  may  be 
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Troy  H.  Cribb 

Chairman,  Committee  fi 
of  Textile  Agn 
[FR  Doc.  00-282|4 

B4LUN0  CODE  351(iOA-F 
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permanently  dpnied  entry  into  the 
United  States. 


'or  the  Implementation 
mts. 
Filed  2-7-00;  8:45  am) 


DEPARTMENT  OF  DEFENSE 
Office  of  tfie  Secretary 
Defense  Science  Board 


AGENCY:  Office 
Department 
action:  Notice 
Advisory 


of  the  Secretary, 
oft  Defense. 

of  Cancellation  of 
Com^nittee  Meeting. 


SUMMARY:  The  Defense  Science  Board 
was  schedulec  to  meet  in  closed  session 
at  the  Pentagon,  Arlington,  VA,  on 
January  2&-27.  2000.  However,  due  to 
severe  weathei'  conditions,  the  meeting 
was  cancelled  and  has  not  been 
rescheduled,  f  lotice  of  this  meeting  was 
published  in  tne  Federal  Register  on 
November  24,  1999  (Volume  64, 
Number  226,  ^age  66173). 

Dated:  Februa  ry  2,  2000. 
L.M.  Bynum, 

Alternate  OSD  /  ederal  Register  Liaison 
Officer.  Departn  \ent  of  Defense. 
[FR  Doc.  00-28:  6  Filed  2-7-00;  8:45  am] 

BUXING  CODE  S00<  -10-M 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Veronica  Rice,  SERDP  Program  Office, 
901  North  Stuart  Street,  Suite  303, 
Arlington,  VA  or  by  telephone  at  (703) 
696-2119. 

Dated:  February  2,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  DoD. 

[FR  Doc.  00-2815  Filed  2-7-00;  8:45  am] 
BILUNG  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 

ACTION:  Notice  to  amend  a  system  of 
records. 


DEPARTMEN '  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  Research  and 
Development  {Program,  Scientific 
Advisory  Board 

action:  Notia  i. 


In  accordan  :e  with  Section  10(a)(2)  of 
the  Federal  Ai  Ivisory  Committee  Act 
(P.L.  92—463),  announcement  is  made  of 
the  following  Committee  meeting: 

Date  of  Meting:  March  14,  2000  from 
1000  to  1700  I  ind  March  15,  2000  from 
0830  to  1210. 

Place:  1777  North  Kent  Street,  14th 
Floor,  Arlingtm,  VA  22209. 

Matters  tote  Considered:  Research 
and  Developn  lent  proposals  and 
continuing  pr  ajects  requesting  Strategic 
Environmentc  1  Research  and 
Development  Program  funds  in  excess 
of  $1M  will  b  J  reviewed. 

This  meetii  g  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before ,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
time  and  in  d  le  manner  permitted  by  the 
Board. 


SUMMARY:  The  Department  of  the  Army 
is  amending  two  systems  of  records 
notices  in  its  existing  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
March  9,  2000,  unless  comments  are 
received  which  residt  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 
Management  Program  Division,  Army 
Records  Management  and 
Declassification  Agency,  ATTN:  TAPC- 
PDD-RP,  Stop  C55,  Ft.  Belvoir,  VA 
22060-5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
die  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 


Dated:  February  2,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0600-37a    DAPE 

SYSTEM  NAME: 

Special  Review  Board  Appeal  Case 
Summary  File  (February  22, 1993,  58  FR 
10002). 

CHANGES: 


SYSTEM  location: 

Delete  entry  and  replace  with  "Office 
of  the  Deputy  Chief  of  Staff  for 
Personnel,  Special  Review  Board 
(DAPE-MPC-S),  Washington,  DC 
20310-0300." 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Records  are  retained  by  the  Special 
Review  Board  for  6  years,  then 
destroyed." 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
"Director,  Deputy  Chief  of  Staff  for 
Personnel,  Special  Review  Board 
(DAPE-MPC-S),  Washington,  DC 
20310-0300." 


A0600-37a    DAPE 

SYSTEM  NAME: 

Special  Review  Board  Appeal  Case 
Summary  File. 

SYSTEM  LOCATION: 

Office  of  the  Deputy  Chief  of  Staff  for 
Personnel,  Special  Review  Board 
(DAPE-MPC-S),  Washington,  DC 
20310-0300. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Army  officer  and  enlisted  personnel 
who  have  submitted  substantive,  as 
opposed  to  administrative,  appeal  of 
Officer  Evaluation  Reports,  Enlisted 
Evaluation  Reports,  Academic 
Evaluation  Reports,  and  cases  referred 
for  promotion  reconsideration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Identification  data  on  individual,  date 
of  appeal,  dates  of  contested  OER/EER/ 
AER  period,  and  supporting 
documentation;  promotion 
reconsideration  referrals  including 
information  provided  by  the  promotion 
board  and  relevant  dociunents  from 
individual's  OMPF,  names  of  voting 
SRB  member,  names  of  persons 
contacted  by  SRB,  summary  of  evidence 
considered,  discussion. 
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recommendations,  conclusions,  final 
determination  of  appeal,  and 
disposition. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  3013.  Secretary  of  the  Army. 

PURPOSE(S): 

To  review  and  adjudicate  appeals  of 
officer  and  noncommissioned  officer 
ratings,  academic  ratings,  and 
promotion  board  reconsideration  cases. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiu°es 
generally  permitted  under  5  U.S.C. 
552a(b}  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the    * 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  folders. 

RETRIEVABIUTY: 

By  individual's  surname. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  designated  authorized 
persons  in  buildings  which  employ 
security  guards. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  by  the  Special 
Review  Board  for  6  years,  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Deputy  Chief  of  Staff  for 
Personnel,  Special  Review  Board 
(DAPE-MPC-S),  Washington,  DC  , 
20310-0360. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director,  Deputy  Chief 
of  Staff  for  Personnel,  Special  Review 
Board  (DAPE-MPC-S),  Washington,  DC 
20310-0300. 

Individuals  should  furnish  full  name, 
current  address  and  telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  write  to  the 
Director,  Deputy  Chief  of  Staff  for 
Personnel,  Special  Review  Board 


(DAPE-MPC-S),  Washington,  DC 
20310-0300. 

Individuals  should  furnish  full  name, 
current  address  and  telephone  number. 
For  personal  visits,  individuals  must 
provide  acceptable  identification  such 
as  milita^  identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  contained  in  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  fi"om  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  relevant  Army 
records  and  reports.  <. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0621-1  DAPE 
SYSTEM  NAME: 

Army  Continuing  Education  System 
(February  22,  1993,  58  FR  10002). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Education  Centers  at  Army 
installations;  centralized  automated 
education  registry  transcript  system  is 
maintained  at  Fort  Leavenworth,  KS. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices.' 
***** 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Change  second  paragraph  to  read 
'Information  may  be  disclosed  to  the 
Department  of  Labor,  Bureau  of 
Apprenticeship  and  Training  for 
individuals  enrolled  in  an  Army 
Apprenticeship  Program.' 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  and  computer  printouts;  discs 
and  magnetic  tapes.' 

***** 

A0621-1  DAPE 

SYSTEM  NAME: 

Army  Continuing  Education  System. 

SYSTEM  LOCATION: 

Education  Centers  at  Army 
installations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  systems  of 


records  notices.  A  centralized 
automated  education  registry  transcript 
system  is  maintained  at  Fort 
Leavenworth,  KS.        ^ 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  personnel  on  active  duty. 
Army  Reserves  and  National  Guard. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  rank,  Social 
Security  Number,  Military  Occupational 
Specialty,  educational  and  military 
training  achievements,  course 
attendance/completion  records;  tuition 
assistance  documents;  counseling 
records;  academic  and  diagnostic  tests 
which  measiu^  educational  level  and/or 
needs  including  recommendations  of 
American  Coimcil  on  Education  (ACE). 
A  composite  of  coiu^e  descriptors  and 
scores  is  recorded  in  a  transcript  registry 
for  each  soldier  who  volunteers  for 
educational  courses  and/or  programs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
10  U.S.C.  4302;  Army  Regulation  621- 
5,  Army  Continuing  Education  System 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  determine  academic/vocational 
level  of  education;  to  provide 
educational  guidance  and  counseling;  to 
enhance  soldiers'  military  effectiveness, 
prepare  them  for  greater  responsibility 
in  the  Armed  Forces  and  for  productive 
post-service  careers;  to  provide  for 
systematic  recording  of  all  educational 
accomplishments  of  Army  members; 
and  to  render  statistical  and  managerial 
reports. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to  the 
Department  of  Labor,  Bureau  of 
Apprenticeship  and  Training  for 
individuals  enrolled  in  an  Army 
Apprenticeship  Program. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 
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storage: 

Paper  recor \ 
printouts;  disfs 
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s  and  computer 
and  magnetic  tapes. 


RETRIEV  ability: 

By  individxi  al's  surname  or  Social 
Security  Num  )er. 

SAFEGUARDS: 

Records  are  protected  from 
unauthorized  disclosure  by-  storage  in 
areas  accessible  only  to  authorized 
personnel  wit  lin  buildings  secured  by 
locks  or  guards.  Automated  records  may 
be  called  up  h^  terminals  supported  by 
remote  and  d^icated  lines.  Each 
terminal  has  a  physical  key  lock  and  is 
identified  by  its  own  physical  profile 
containing  user  ID,  user  password 
which  are  confidential.  Software 
prohibits  entry  to  files  by  other  than 
designated  au  horized  persoimel. 

RETENTION  AND  ftSPOSAL: 

Automated  data  are  erased  after 
selected  information  is  captured  for 
managerial  reborts  and  course/score 
data  transferrsd  to  individual's  DA 
Form  669  wh^h  becomes  part  of  the 
Military  personnel  Records  Jacket. 
Automated  data  in  the  registry 
transcript  sysKm  are  retained  during  the 
soldier's  tenure  and  for  2  additional . 
years  following  separation  after  which 
they  are  convirted  to  microfiche  and 
retained  for  40  years. 

SYSTEM  MANAGBt(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Personnel, 
HeadquartersJ  Department  of  the  Army, 
ATTN:  DAPE4-MPO,  300  Army 
Pentagon,  Washington,  DC  20310-0300. 

NOTIFICATION  PROCEDURE: 

Deputy  Chief  of  Staff  for  Personnel, 
HeadquartersJ  Department  of  the  Army, 
ATTN:  DAPE4-ZXI-IC  (PA  Officer).  300 
Army  Pentagqn,  Washington,  DC 
20310-0300;  6r  the  installation's 
Privacy  Act  0  fficer. 


RECORD  ACCESS 


Deputy 
Headquarters 
ATTN:  DAPE 
Army  Pentag(^ 
20310-03D0; 
Privacy  Act  C  fficer 

For  verifica  :ion 
should  provi(  e 
Social  Securil  y 


Chifef  of  Staff  for  Personnel, 
Department  of  the  Army, 
ZXI-IC  (PA  Officer),  300 
n,  Washington,  DC 
)r  the  installation's 


CONTESTING  REOORO 

The  Army 
records,  and 
appealing  inii  ial 
are  contained 
21;32CFR 
from  the 


procedures: 


purposes,  individual 
full  name,  rank,  and 
Number. 


procedures: 

rules  for  accessing 

contesting  contents  and 

agency  determinations 

in  Army  Regulation  340- 

505;  or  may  be  obtained 

system  manager. 


Dr( 


pert 


RECORD  SOURCE  CATEGORIES: 

School  transcripts.  Education  Services 
Officer /Counselor,  the  individual,  test 
resuhs.  SIDPERS,  Enlisted  Master  File. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  00-2819  Filed  2-7-00;  8:45  am] 

BH.UNG  CODE  5001 -10-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  amend  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
March  9,  2000,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 
Management  Program  Division,  Army 
Records  Management  and 
Declassification  Agency,  ATTN:  TAPC- 
PDD-RP,  Stop  C55,  Ft.  Belvoir,  VA 
22060-5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  February  2,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0340  JDMSS 

SYSTEM  NAME: 

HQDA  Correspondence  and  Control/ 
Central  Files  System  (February  22,  1993, 
58  FR  10002). 


CHANGES: 
SYSTEM  lOENTinER: 

Change  to  'A0025  piM'. 

***** 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Disposition  pending  (until  NARA 
disposition  is  approved,  treat  as 
permanent).' 

STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  and  computer  database.' 

RETRIEVABILrrY: 

Delete  entry  and  replace  with  'Paper 
records  are  retrieved  by  date  of 
correspondence;  electronic  records  are 
retrieved  by  name,  date  of 
correspondence,  subject  natter,  or  key 
word  (which  may  include  Social 
Seciuity  Niunber  and  date  of  birth).' 

SAFEGUARDS: 

Delete  entry  and  replace  with 
'Records  are  controlled;  access  to 
information  from  specified  documents  if 
restricted  to  persons  who  have  been 
designated  by  their  agency  to  have 
official  need  for  the  information  in  the 
performance  of  their  duties.  File  areas 
are  protected  by  electronic  surveillance 
systems  with  combination  lock  doors. 
Users  of  the  system  receive  training 
designed  to  preclude  misuse  or 
unauthorized  disclosure  of  information.' 


A0340  JDMSS 
SYSTEM  NAME: 

HQDA  Correspondence  and  Control/ 
Central  Files  System. 

SYSTEM  LOCATION: 

Office,  Secretary  of  the  Army;  Office, 
Chief  of  Staff;  Headquarters,  Department 
of  the  Army  Staff  agencies.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  either  initiated,  or 
are  the  subject  of,  communications  with 
the  Headquarters,  Department  of  the 
Army. 

.  CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Inquiries,  with  referrals  and 
responses,  and  other  communications 
pertaining  to  any  function  or  subject 
involving  or  of  interest  to  Headquarters, 
Department  of  the  Army  level.  Records 
may  include,  but  are  not  restricted  to, 
complaints,  appeals,  grievances, 
investigations,  alleged  improprieties, 
personnel  actions,  medical  reports, 
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intelligence,  and  similar  matters.  They 
may  be  either  specific  or  general  in 
nature  and  may  include  such  personal 
information  as  an  individual's  name. 
Social  Security  Number,  date  and/or 
place  of  birth,  description  of  events  or 
incidents  of  a  sensitive  or  privileged 
nature,  commendatory  or  unfavorable 
data. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  3013.  Secretary 
of  the  Army;  Army  Regulation  25-1, 
The  Army  Information  Resources 
Management  Program;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  control  correspondence,  document 
actions  taken,  and  locate  records  for 
reference  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

Note:  Disclosure  of  information  from 
documents  or  records  which  properly 
become  part  of  another  system  of  records  will 
be  as  authorized  in  the  'routine  uses'  portion 
of  that  system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  computer  database. 

RETRIEVABKJTY: 

Paper  records  are  retrieved  by  date  of 
correspondence;  electronic  records  are 
retrieved  by  name,  date  of 
correspondence,  subject  natter,  or  key 
word  (which  may  include  Social 
Security  Number  and  date  of  birth). 

SAFEGUARDS: 

Records  are  controlled;  access  to 
information  from  specified  documents  if 
restricted  to  persons  who  have  been 
designated  by  their  agency  to  have 
official  need  for  the  information  in  the 
performance  of  their  duties.  File  areas 
are  protected  by  electronic  surveillance 
systems  with  combination  lock  doors. 
Users  of  the  system  receive  training 
designed  to  preclude  misuse  or 
unauthorized  disclosure  of  information 


RETENTION  AND  DISPOSAL: 

Disposition  pending  (until  NARA 
disposition  is  approved,  treat  as 
permanent). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Correspondence,  Office  of  the 
Secretary  of  the  Army,  101  Army 
Pentagon,  Washington,  DC  20310-0101. 

Chief  of  Staff,  200  Army  Pentagon, 
Washington,  DC  20310-0200. 

Commander,  Corps  of  Engineers,  200 
Massachusetts  Avenue,  Washington,  DC 
20314-1000. 

NOTIFICATION  PROCEDURE: 

Individucds  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  system 
manager  having  functional 
responsibility  or  interest. 

For  verification  purposes,  the 
individual  should  provide  full  name, 
current  address,  and  Social  Security 
Number  (if  applicable),  and  the  request 
must  be  signed.  Inquiry  should  include 
timeframe  of  correspondence,  subject 
matter,  and  details  that  will  assist  in 
identifying  the  records  sought. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  system  manager  having 
functional  responsibility  or  interest. 

For  verification  purposes,  the 
individual  should  provide  full  name, 
current  address,  and  Social  Security 
Number  (if  applicable),  and  the  request 
must  be  signed.  Inquiry  should  include 
timeframe  of  correspondence,  subject 
matter,  and  details  that  will  assist  in 
identifying  the  records  sought. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regidation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
fi-om  the  system  manager. 

a 
RECORD  SOURCE  CATEGORIES: 

From  the  individual;  correspondence 
emanating  within  the  Army  Secretariat, 
the  Office,  Chief  of  Staff,  and  Army  Staff 
agencies;  and  other  Federal  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Information  specifically  authorized  to 
be  classified  under  E.O.  12958,  as 
implemented  by  DoD  5200. 1-R,  may  be 
exempt  pursuant  to  5  U.S.C.  552a{k)(l). 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  piu-suant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 


would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

Records  maintained  in  connection 
with  providing  protective  services  to  the 
President  and  other  individuals  under 
18  U.S.C.  3506,  may  be  exempt  pursuant 
to  5  U.S.C.  552a(k)(3). 

Records  maintained  solely  for 
statistical  research  or  program 
evaluation  purposes  and  which  are  not 
used  to  make  decisions  on  the  rights, 
benefits,  or  entitlement  of  an  individual 
except  for  census  records  which  may  be 
disclosed  under  13  U.S.C.  8,  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(4). 

Itivestigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

Testing  or  examination  material  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(6), 
if  the  disclosure  would  compromise  the 
objectivity  or  fairness  of  the  test  or 
examination  process. 

Evaluation  material  used  to  determine 
potential  for  promotion  in  the  Military 
Services  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(7),  but  only  to  the  extent 
that  the  disclosure  of  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  exemption 
has  been  promulgated  in  accordance 
with  requirements  of  5  U.S.C.  553(b)  (1), 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  505.  For  additional 
information  contact  the  system  manager. 
(FR  Doc.  00-2820  Filed  2-7-00;  8:45  am) 

BILUNQ  C006  SOOI-IO-F 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program 

agency:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  of  a  computer  matching 
program. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
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U.S.C.  552a)  Inquires  agencies  to 
publish  adva  ace  notice  of  any  proposed 
or  revised  co:  nputer  matching  program 
by  the  match  ng  agency  for  public 
conunent.  The  Department  of  Defense 
(DoD),  as  the  matching  agency  under  the 
Privacy  Act,  is  hereby  giving  notice  to 
the  record  subjects  of  a  computer 
matching  prcnram  between  Department 
of  Veterans  Affairs  (VA)  and  DoD  that 
their  records  jare  being  matched  by 
computer.  The  record  subjects  are  VA 
delinquent  debtors  who  may  be  ciurent 
or  former  Feqeral  employees  receiving 
Federal  salary  or  benefit  payments  and 
who  are  indebted  and  or  delinquent  in 
their  repayment  of  debts  owed  to  the 
United  State^  Government  under 
programs  adijiinistered  by  VA. 
DATES:  This  proposed  action  will 
become  effective  March  9,  2000,  and  the 
computer  matching  will  proceed 
accordingly  i^ithout  further  notice, 
unless  conimtents  are  received  which 
would  result  in  a  contrary 
determinatioi  i  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  therelo.  Any  public  comment 
must  be  received  before  the  effective 
date. 


iceivei 
5:  An\ 


ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Suite  920, 
Arlington,  V^  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  at  telephone 
(703)  607-2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  ameiided,  (5  U.S.C.  552a),  the 
DoD  and  VA  have  concluded  an 
agreement  to  |conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  government  so  that 
VA  can  pursue  recoupment  of  the  debt 
by  voluntary  payment  or  by 
administratis  or  salary  offset 
procedxires.  (tomputer  matching 
appeared  to  pe  the  most  efficient  and 
effective  mariner  to  accomplish  this  task 
with  the  leasj  amount  of  intrusion  of 
personal  pri\4acy  of  the  individuals 
concerned.  Itjwas  therefore  concluded 
and  agreed  upon  that  computer 
matching  wo  nld  be  the  best  and  least 
obtrusive  ma  [mer  and  choice  for 
accomplishii  g  this  requirement. 

A  copy  of  ttie  computer  matching 
agreement  be  tween  VA  and  DoD  is 
available  upcn  request  to  the  public. 
Requests  sho  aid  be  submitted  to  the 
address  caption  above  or  to  the  Debt 
ManagementiCenter,  U.S.  Department  of 


Veterans  Affairs,  Bishop  Henry  Whipple- 
Federal  Building,  1  Federal  Drive,  Ft. 
Snelling,MN  55111. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  on  Jime  19, 1989,  at  54  FR 
25818. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  January  21,  2000,  to  the 
House  Committee  on  Govenmient 
Reform,  the  Senate  Committee  on 
Govenunent  Affairs,  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,"  dated 
February  8,  1996  (February  20, 1996,  61 
FR  6427). 

Dated:  February  2,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

NOTICE  OF  A  COMPUTER  MATCHING 
PROGRAM  BETWEEN  THE  DEPARTMENT 
OF  VETERANS  AFFAIRS  AND  THE 
DEPARTMENT  OF  DEFENSE  FOR  DEBT 
COLLECTION 

A.  PARTICIPATING  AGENCIES: 

Participants  in  this  computer 
matching  program  are  the  Department  of 
Veterans  Affairs,  (VA)  and  the  Defense 
Manpower  Data^Center  (DMDC)  of  the 
Department  of  Defense  (DoD).  The  VA  is 
the  source  agency,  i.e.,  the  activity 
disclosing  the  records  for  the  purpose  of 
the  match.  The  DMDC  is  the  specific 
recipient  activity  or  matching  agency, 
i.e.,  the  agency  that  actually  performs 
the  computer  matching. 

8.  PURPOSE  OF  THE  MATCH: 

Upon  the  execution  of  this  agreement, 
VA  will  provide  and  disclose  debtor 
records  to  DMDC  to  identify  and  locate 
any  Federal  personnel,  employed, 
serving,  or  retired,  who  owe  delinquent 
debts  to  the  Federal  Government  imder 
certain  programs  administered  by  VA. 
VA  will  use  this  information  to  initiate 
independent  collection  of  those  debts 
under  the  provisions  of  the  Debt 
Collection  Act  of  1982,  as  amended, 
when  voluntary  payment  is  not 
forthcoming.  These  collection  efforts 
will  include  requests  by  VA  of  the 
military  service/employing  agency  in 
the  case  of  military  personnel  (either 
active,  reserve,  or  retired)  and  current 
non-postal  civilian  employees,  and  to 


OPM  in  the  case  of  retired  non-postal 
civilian  employees,  to  apply 
administrative  and/or  salary  offset 
procedures  imtil  such  time  as  the 
obligation  is  paid  in  full. 

C.  AUTHORmr  FOR  CONDUCTING  THE  MATCH: 
The  legal  authority  for  conducting  the 

matching  program  is  contained  in  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365),  as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 

134,  section  31001);  31  U.S.C.  Chapter 
37,  Subchapter  I  (General)  and 
Subchapter  II  (Claims  of  the  United 
States  Government),  31  U.S.C.  3711 
Collection  and  Compromise,  31  U.S.C. 
3716  Administrative  Offset,  5  U.S.C. 
5514,  Installment  Deduction  for 
Indebtedness  (Salary  Offset);  10  U.S.C. 

135,  Under  Secretary  of  Defense 
(Comptroller);  Section  101(1)  of 
Executive  Order  12731;  4  CFR  101.1- 
105.5,  Federal  Claims  Collection 
Standards;  5  CFR  550.1101-550.1108, 
Collection  by  Offset  from  Indebted 
Government  Employees  (OPM);  38  CFR 
1.980-1.994  (VA). 

D.  RECORDS  TO  BE  MATCHED: 

The  systems  of  records  maintained  by 
the  respective  agencies  imder  the 
Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a,  from  which  records  will  be 
disclosed  for  the  purpose  of  this 
computer  match  are  as  follows: 

VA  will  use  personal  data  from  the 
following  Privacy  Act  record  system  for 
the  match:  Accounts  Receivable 
Records-VA,  88VA244,  published  in  the 
Federal  Register  at  63  FR  16864  on 
April  6, 1998. 

DoD  will  use  personnel  data  from  the 
record  system  identified  as  S322.ll 
DMDC,  entitled  "Federal  Creditor 
Agency  Debt  Collection  Data  Base"  last 
published  in  the  Federal  Register  at  64 
FR  42101  on  August  3,  1999. 

E.  DESCRIPTION  OF  COMPUTER  MATCHING 
PROGRAM: 

VA,  as  the  source  agency,  will  provide 
DMDC  with  an  electronic  file  which 
contains  the  names  of  delinquent 
debtors  in  programs  VA  administers. 
Upon  receipt  of  the  electronic  file  of 
debtor  accounts,  DMDC  will  perform  a 
computer  match  using  all  nine  digits  of 
the  SSN  of  the  VA  file  against  a  DMDC 
computer  database.  The  DMDC 
database,  established  under  an 
interagency  agreement  between  DoD, 
OPM,  OMB  and  the  Department  of  the 
Treasury,  consists  of  personnel  records 
of  non-postal  Federal  civilian 
employees  and  military  members,  both 
active  and  retired.  The  "hits"  or 
matches  will  be  furnished  to  VA.  VA  is 
responsible  for  verifying  and 
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detennining  that  the  data  on  the  DMDC 
electronic  reply  tape  file  are  consistent 
with  VA's  source  file  and  for  resolving 
any  discrepancies  or  inconsistencies  on 
an  individual  basis.  VA  will  also  be 
responsible  for  making  final 
detenninations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match. 

The  electronic  file  provided  by  VA 
wall  contain  data  elements  of  the 
debtor's  name,  SSN,  internal  account 
numbers  and  the  total  amount  owed  for 
each  debtor  on  approximately  200,000 
delinquent  debtors. 

The  DMDC  computer  database  file 
contains  approximately  4.8  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard,  and  approximately  3.1 
million  records  of  active  and  retired 
non-postal  Federal  civilian  employees. 

DMDC  will  match  the  SSNs  on  the  VA 
tape  by  computer  against  the  DMDC 
database.  Matching  records,  "hits" 
based  on  SSN's,  will  produce  data 
elements  of  the  individual's  name,  SSN, 
military  service  or  employing  agency, 
and  current  work  or  home  address. 

F.  INCtUSIVE  DATES  OF  THE  MATCHING  PROGRAM: 

This  computer  matching  program  is 
subject  to  review  by  the  Office  of 
Management  and  Budget  and  Congress. 
If  the  mandatory  30  day  period  for 
public  comment  has  expired  and  if  no 
objections  are  raised  by  either  Congress 
or  the  Ofiice  of  Management  and  Budget 
within  40  days  of  being  notified  of  the 
proposed  match,  the  computer  matching 
program  becomes  effective  and  the 
respective  agencies  may  begin  the 
exchange  of  data  at  a  mutually  agreeable 
time  on  a  six  month  basis.  By  agreement 
between  VA  and  DoD,  the  matching 
program  will  be  in  effect  and  continue 
for  18  months  with  an  option  to  extend 
for  12  additional  months  unless  one  of 
the  parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  ADDRESS  FOR  RECEIPT  OF  PUBLIC  COMMENTS 
ORINOUIRIES: 

Director,  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Suite  920, 
Arlington,  VA  22202-4502.  Telephone 
(703)  607-2943. 
[FR  Doc.  00-2818  Filed  2-7-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 


Record  of  Decision  for  Developing 
Home  Port  Facilities  for  Three  NIMITZ- 
Ciass  Aircraft  Carriers  in  Support  of 
the  U.S.  Pacific  Fleet 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  record  of  decision. 

summary:  The  Departinent  of  the  Navy, 
after  carefully  weighing  the  operational, 
environmental,  and  cost  implications  of 
home  port  facilities  for  NINflTZ-class 
nuclear-powered  aircraft  carriers 
("CVNs")  in  die  Pacific  Fleet, 
announces  its  decision  to:  (1)  construct 
facilities  and  infiastructure  required  to 
home  port  two  additional  CVNs  at  Naval 
Air  Station  North  Island  (NASNI), 
Coronado,  CA;  (2)  upgrade  existing  CVN 
support  facilities  at  Puget  Soimd  Naval 
Shipyard  (PSNS),  Bremerton,  WA;  and 
(3)  retain  Naval  Station  (NAVSTA) 
Everett,  WA,  as  a  CVN  home  port. 
SUPPLEMENTARY  INFORMATION:  The  text  of 
the  entire  Record  of  Decision  (ROD)  is 
provided  as  follows: 

Background 

Piu^uant  to  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  42  U.S.C.  Section 
4332(2)(c),  the  regulations  of  the 
Council  on  Environmental  Quality  that 
implement  NEPA  procedures,  40  CFR 
Parts  1500-1508,  and  40  CFR  93,  the 
General  Conformity  Rule  of  the  Clean 
Air  Act,  the  Department  of  the  Navy 
(DON)  announces  its  decision  regarding 
home  port  facilities  and  infrastructure 
for  CVNs  in  support  of  the  U.S.  Pacific 
Fleet. 

First,  as  conventionally-powered 
aircraft  carriers  (CVs)  reach  the  end  of 
their  service  life  and  are  replaced  by 
nuclear-powered  carriers  (CVNs),  the 
Navy  has  a  need  to  create  the  capacity 
to  home  port  these  new  CVN  assets. 
Compared  to  the  CV,  the  CVN  is  a  newer 
class  of  aircraft  carrier  that  has  a  wider 
beam,  a  deeper  draft,  and  different  shore 
maintenance  and  support  requirements. 
ConsequenUy,  a  CVN  home  port 
requires  different  shore  infrastructure 
than  that  provided  for  a  CV.  The  U.S. 
Pacific  Fleet  is  preparing  for  the 
replacement  of  two  CVs  assigned  within 
the  U.S.  Pacific  Fleet  area  of 
responsibility.(AOR)  with  two  CVNs. 
Therefore,  there  is  a  need  to  select 
locations  within  the  Pacific  Fleet  AOR 
for  the  construction  of  fecilities  and 
infrastructure  necessary  to  create  the 
capacity  to  home  port  these  CVNs. 

Second,  changes  in  CVN  home  port 
pier,  logistics  support  area,  and  utihty 


infrastructure  standards  for  CVN  home 
ports  created  the  need  to  decide 
whether  to  upgrade  the  existing  CVN 
home  port  facilities  at  PSNS  to  meet 
those  standards  or  maintain  the  existing 
facilities  even  though  they  did  not  meet 
ciurent  standards. 

Third,  development  of  Planned 
Incremental  AvailabiUty  (PIA) 
maintenance  for  CVNs  created  the  need 
to  re-evaluate  the  viability  of  retaining 
NAVSTA  Everette  as  a  CVN  home  port 
to  determine  if  the  facilities  and 
infrastructure  could  efficienUy  support 
a  CVN  while  undergoing  a  PIA 
maintenance  program  without  adversely 
affecting  crew  Quality  of  life. 

The  DON  undertook  the  planning 
effort  for  these  decisions  on  December  3, 
1996,  when  it  published  a  Notice  of 
Intent  (NOI)  to  prepare  an 
Environmental  Impact  Statem^it  in  the 
Federal  Register.  A  public  scoping 
meeting  was  held  in  each  of  the 
following  locations:  Bremerton, 
Washington;  Everett,  Washington;  Pearl 
City,  Hawaii;  and  Coronado,  California. 
A  Noflce  of  Availability  (NOA)  for  the 
Draft  EIS  (DEIS)  was  published  in  the 
Federal  Register  on  August  28,  1998. 
Public  hearings  were  held  on  the  DEIS 
in  the  same  four  locations  as  the  scoping 
meetings  and  in  San  Diego,  CA. 
Approximately  317  individuals, 
agencies,  and  organizations  submitted 
comments  on  the  DEIS  during  the  75 
day  public  conunent  period.  All  oral 
and  written  conunents  were  considered 
in  the  preparation  of  the  Final  EIS 
(FEIS).  The  NOA  for  the  FEIS  was 
published  in  the  Federal  Register  on 
July  9, 1999.  In  addition,  public  notices 
and  news  releases  noting  the  availability 
of  the  FEIS  and  draft  Final  Clean  Air 
Act  (CAA)  Conformity  Determination 
were  pubhshed  in  local  and  regional 
newspapers  beginning  on  July  10, 1999. 
The  DON  received  approximately  60 
public  comment  letters  on  the  FEIS 
diuing  a  60-day  public  review  period. 

Alternatives 


Four  areas  within  the  Pacific  Fleet 
AOR  were  considered  as  feasible 
locations  for  the  development  of  CVN 
home  port  capacity.  The  four  areas 
considered  were:  Naval  Air  Station 
North  Island  (NASNI)  Coronado.  CA; 
Puget  Sound  Naval  Shipyard  (PSNS) 
Bremerton,  WA;  Naval  Station 
(NAVSTA)  Everett,  WA;  and  Pearl 
Harbor  Naval  Shipyard  (PHNSY)  Pearl 
Harbor,  HI.  Using  these  four  locations, 
six  alternative  configurations  for 
creating  the  necessary  CVN  home  port 
capacity,  including  a  no  construction 
alternative,  were  developed  and 
analyzed.  Each  alternative  was 
evaluated  and  compared  against  the 
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others  in  terms  of:  operational, 
logistical,  and  personnel  requirements; 
environmentil  impacts;  and  facility  and 
infrastructure  life  cycle  costs. 

The  EIS  contained  a  commitment  on 
the  part  of  th(  i  DON  to  carefully  review 
information  doUected  on  crew  quality  of 
life  (QOL)  cind  maintenance  during  USS 
ABRAHAM  ijlNCOLN's  first  PIA  at 
PSNS.  USS  AjBRAHAM  LINCOLN'S  PL\ 
was  completed  in  October  1999. 
Information  oollected  concerning  QOL 
demonstrated  that  commuting  from 
home  port  at  NAVSTA  Everett  to  PSNS 
did  not  signif  cantly  impact  the  crew  of 
USS  ABRAHAM  LINCOLN.  The  results 
of  this  PIA  revealed  the  quality  of 
maintenance  met  expectations,  the 
maintenance  schedule  was  achieved, 
the  increase  i  a  overall  cost  to  perform 
the  maintena  ice  away  from  home  port 
was  acceptab  e,  and  the  PERSTEMPO/ 
OPTEMPO  implications  of  maintaining 
NAVSTA  Everett  as  a  home  port  were 
acceptable. 

This  additipnal  information  was  not 
available  at  the  time  the  FEIS  was 
published,  but  was  included  in  DON's 
evaluation  of  whether  to  keep  existing 
home  port  faailities  at  NAVSTA  Everett 
or  develop  home  port  facilities  at  PSNS. 
The  avEulability  of  this  new  information 
does  not  generate  a  need  for  additional 
environmental  analysis.  The  analysis  of 
the  six  alternatives  considered  in  the 
EIS  process  thoroughly  addressed  the 
environmental  impacts  associated  with 
a  CVN  remaining  at  NAVSTA  Everett 
and  those  associated  with  creating 
additional  hopie  port  capacity  at  PSNS. 

Based  upon  my  review  of  the 
comparative  i  inalysis  of  alternatives  and 
public  comm  mts  received  during  the 
NEPA  procesi,  I  have  selected 
Alternative  Two,  which  was  identified 
as  the  preferred  Alternative  in  the  DEIS 
and  FEIS,  as  tiie  DON  action  for 
developing  CVN  home  port  capacity. 
Alternative  Two  will  create  home  port 
capacity  for  two  additional  CVNs  at 
NASNI,  bringing  the  total  CVN  home 
port  capacityjat  NASNI  to  three.  Under 
Alternative  Two  the  CVN  home  port 
facilities  at  PSNS  will  be  upgraded  to 
meet  current  standards  and  NAVSTA 
Everett  will  rfemain  a  CVN  home  port. 

Implementation  of  Alternative  Two  at 
NASNI  requires  that  existing  Pier  J/K  be 
demolished  and  replaced  by  a  wharf 
meeting  the  berthing  requirements  of  a 
CVN.  Approjjimately  582,000  cubic 
yards  (cy)  of  sediment  will  be  dredged 
to  meet  depth  requirements.  Most  of  the 
material  will  be  deposited  at  an  in-bay 
location  sout  i  of  the  Naval  Amphibious 
Base  (NAB)  t  »  create  an  NAB  Habitat 
Enhancemen  Area,  and  some  of  the 
material  will  be  used  as  fill  for  the 
wharf.  A  1.5  o  2.5  acre  intertidal  habitat 


will  be  created  from  an  upland  site  to 
compensate  for  intertidal/subtidal 
habitat  filled  as  part  of  the  wharf 
construction.  Berthing  for  a  second 
additional  CVN  will  be  along  the  section 
of  the  existing  quay  wall  that  currently 
serves  as  the  transient  berth  for  CVNs 
not  homeported  at  NASNI.  No  dredging 
is  required  to  convert  the  transient  berth 
to  a  permanent  berth  for  the  second 
additional  CVN.  Utility  upgrades  are 
required,  as  is  additional  fencing. 

Implementation  of  Alternative  Two  at 
PSNS  requires  that  Pier  D  be  removed 
and  replaced  by  a  new  pier  that  meets 
current  berthing  criteria  for  a  CVN  home 
port.  Dredging  of  approximately  425,000 
cy  will  be  accomplished  at  Pier  D  and 
its  turning  basin  and  also  at  two  other 
CVN  maintenance  berths  and  their 
associated  turning  basins.  The  dredged 
material  determined  to  be  suitable  for 
unconfined  aquatic  disposal  will  be 
deposited  at  a  site  in  Elliot  Bay 
designated  imder  the  Puget  Soimd 
Dredge  Disposal  Anedysis  Program. 
Material  unsuitable  for  unconfined 
aquatic  disposal  will  be  deposited  at  an 
appropriately  permitted  upland  landfill 
or  in  one  of  three  Confined  Disposal 
Facilities/Confined  Aquatic  Disposal 
sites  shown  in  the  FEIS. 

Implementation  of  Alternative  Two  at 
NAVSTA  Everett  requires  no  action. 

Alternative  Six  (the  no  construction 
alternative)  is  the  environmentally 
preferred  alternative  because  it  involves 
the  least  disturbance  of  the  natural 
environment.  While  environmentally 
preferable,  this  alternative  would 
overtax  utility,  logistical,  and  personnel 
support  infrastructures  at  NASNI  and 
PSNS.  Consequently,  Alternative  Six 
places  an  unacceptable  constraint  on  the 
mission  capability  of  the  U.S.  Pacific  . 
Fleet  from  an  operational,  training,  and 
personnel  perspective. 

Environmental  Impacts  and  Mitigation 

The  DON  analyzed  the  potential 
impacts  of  the  selected  action  in  fifteen 
environmental  resomxie  areas:  geology; 
topography  and  soils;  terrestrial 
hydrology  and  water  quality;  marine 
water  quality;  sediment  quality;  marine 
biology;  transportation;  air  quality; 
noise;  aesthetics;  cultural  resources; 
general  services/access;  health  and 
safety;  utilities;  and  environmental 
justice.  This  ROD  summarizes  the 
potentially  significant,  but  mitigable, 
impacts  associated  with  Alternative 
Two,  the  DON'S  selected  alternative. 

Dredging  and  pier  replacement  at 
NASNI  will  cause  the  loss  of  1.5  acres 
of  intertidcd  and  subtidal  habitat. 
Impacts  to  habitat  will  be  mitigated  by 
the  construction  of  1.5  to  2.5  acres  of 
intertidal  habitat  at  a  nearby  upland 


site,  and  creation  of  additional  snowy 
plover  nesting  habitat.  The  potential 
loss  of  eelgrass  will  be  monitored 
through  surveys  before  and  after 
construction.  If  the  post-construction 
surveys  determine  that  a  loss  of  eelgrass 
has  occurred,  the  Navy  will  provide 
mitigation  for  that  loss.  The  amoimt  of 
eel  grass  lost  will  be  applied  against  the 
Navy's  north-central  eelgrass  mitigation 
bank  according  to  the  1992  Southern 
California  Eelgrass  Mitigation  Policy 
Guidelines,  as  amended. 

Consultation  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  led  to  the 
conclusion  that  dredging  and  pier 
construction  at  PSNS  could  impact 
threatened  and  endangered  species  of 
salmon  during  their  out-migration 
season.  In  order  to  mitigate  impacts  on  . 
salmon  migration,  the  Navy  will  avoid 
dredging  and  marine  construction 
during  established  salmon  migration 
windows.  Impacts  from  construction  of 
a  confined  disposal  facility  (CDF),  if 
such  a  facility  is  required  by  the  terms 
of  the  CWA  Section  404  permit  obtained 
for  dredging  and  marine  construction 
activities,  will  be  offset  by  making  the 
area  occupied  by  the  CDF  a  shallow 
water  habitat  area. 

Overall  impacts  on  the  coastal 
resources  in  California  were  addressed 
in  the  coastal  consistency  determination 
(CCD)  submitted  to  the  California 
Coastal  Commission  (CCC)  by  DON.  On 
December  8,  1999,  the  California  Coastal 
Commission  unanimously  concurred 
that  the  proposed  development  of  home 
port  capacity  at  NASNI  was  consistent 
to  the  maximum  extent  practicable  with 
the  California  Coastal  Management 
Program.  In  public  hearings  on  the  DON 
consistency  determination  held  on  the 
same  day,  DON  agreed  to  continue 
discussions  with  the  CCC  staff  affbut 
emergency  planning  issues,  thermal 
discharges  from  CVNs,  and  Best 
Management  Practices  (BMPs)  for 
storm  water  runoff  control.  DON  agreed 
to  discuss  these  three  issues  further 
with  the  CCC  staff,  and  to  present  the 
results  to  the  Commission  at  another 
public  hearing  on  or  before  April  2000. 
DON  also  agreed  that,  if  the  DON 
Record  of  Decision  for  the  development 
of  CVN  home  port  facilities  required 
pier  construction  at  NASNI,  no 
construction  work  would  begin  at 
NASNI  before  presentation  of  these 
results  to  the  Commission  on  or  before 
April  2000.  All  construction  activities 
and  the  operation  of  facilities  necessary 
to  implement  Alternative  Two  will  be 
undertaken  in  a  manner  consistent  with 
the  terms  and  conditions  of  required 
permits. 
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Responses  to  Comments  on  the  FEIS 

The  DON  received  comments  on  the 
FEIS  from  elected  ofBcials,  federal, 
state,  and  loceil  government  agencies, 
citizen's  groups,  and  individuals.  Most 
of  the  issues  raised  in  the  comments  had 
already  been  addressed  in  the  FEIS  in 
response  to  comments  received  on  the 
DEIS.  New  issues  raised  in  comments 
received  on  the  FEIS  concerning  those 
aspects  of  the  proposed  action  at  NASNI 
are  addressed  below.  No  new  issues 
were  raised  in  conunents  received 
concerning  those  aspects  of  the 
proposed  action  at  FSNS,  NAVSTA 
Everett  or  NAVSTA  Pearl  Harbor. 

Commentors  noted  that  the  FEIS  did 
not  discuss  the  potential  for  the 
proposed  project  to  exacerbate  water 
quality  problems  in  San  Diego  Bay 
associated  with  areas  identified  imder 
CWA,  Section  303(d).  Section  303(d) 
requires  states  to  list  those  areas  for 
which  water  quality  standards  cannot  be 
implemented.  As  none  of  the  sites  in 
San  Diego  Bay  listed  imder  Section 
303(d)  are  near  enough  to  the  proposed 
pier  and  mitigation  sites  to  be  affected 
by  short  term  construction  and  dredging 
activities,  these  activities  will  not 
further  hinder  the  implementation  of 
water  quality  standards  at  any  of  the 
sites  listed  imder  the  CWA. 

Commentors  noted  that  the 
cumulative  impact  section  did  not 
address  traffic  increases  in  the  City  of 
Coronado  they  anticipated  would 
accompany  the  upgraded  commissary 
and  exchange  facilities  proposed  for 
NASNI.  The  Navy  does  not  anticipate 
that  upgrading  commissary  and 
exchange  facilities  at  NASNI  will  cause 
any  appreciable  increase  in  traffic. 
Commissary  and  exchange  facilities  are 
already  present  at  NASNI.  Changes  to 
those  facilities  are  not  expected  to 
attract  new  users.  The  pool  of  eligible 
patrons  in  the  San  Diego  area  is 
relatively  stable.  Patrons  are  expected  to 
continue  to  shop  at  the  larger,  more 
conveniently  located  facilities  at  Naval 
Station  San  Diego,  Marine  Corps  Air 
Station  Miramar,  and  Camp  Pendleton. 

Commentors  stated  that  the  FEIS 
failed  to  analyze  the  increased 
probability  that  invasive  species  would 
be  introduced  into  San  Diego  Bay 
through  ballast  water  discharges  from 
CVNSs  homeported  at  NASNI.  Trim  and 
list  on  CVNs  are  maintained  through  a 
closed  system  of  freshwater  tanks. 
Unlike  conventionally-powered  ships, 
no  ballast  water  is  taken  from  or 
discharged  to  surrounding  waters. 
Therefore  there  is  no  avenue  by  which 
invasive  species  can  be  introduced  into 
San  Diego  Bay  from  CVN  ballast  water. 


It  was  clear  from  some  comments 
received  on  the  FEIS  that  concern  still 
exists  about  the  Navy's  adherence  to  the 
NEPA  process,  the  marine  environment 
in  San  Diego  Bay,  traffic  within  the  City 
of  Coronado,  and  nuclear  propulsion 
aspects  of  the  addition  of  more  home 
port  capacity  for  CVNs  in  the  San  Diego 
area.  Even  though  these  issues  were 
specifically  addressed  in  the  FEIS  and 
there  is  no  requirement  that  the  DON 
address  them  further  in  the  ROD,  a  brief 
discussion  is  included  here  to 
demonstrate  that  these  concerns  have 
been  carefully  considered. 

Some  commentors  suggested  that 
regulations  implementing  NEPA 
required  Navy  to  reissue  the  DEIS  due 
to  changes  included  in  the  FEIS.  The 
DON  carefully  reviewed  the  differences 
between  the  DEIS  and  FEIS  and 
concluded  that  reissuing  the  DEIS  was 
not  required.  The  NEPA  process  is  an 
iterative  one,  designed  to  produce  an 
FEIS  that  reflects  change,  clarification, 
and  refinement  of  the  DEIS  based  upon 
comments  received  from  the  public.  No 
changes  included  in  the  FEIS  were  so 
substantial  as  to  require  republication  of 
the  DEIS. 

Some  commentors  sought  more 
information  on  the  potential  loss  of 
eelgrass  and  soil  contamination  levels  at 
the  upland  mitigation  site  on  North 
Island.  In  the  DEIS,  the  best  available 
information  was  used  to  predict  impacts 
to  eelgrass  and  pollutant  levels  at  the 
mitigation  site.  This  information  was 
subsequently  validated  by  additional 
data  collected  and  analyzed  in 
conjunction  with  the  DON's  pending 
application  for  a  CWA  Section  404 
permit. 

Some  commentors  sought  a  new 
discussion  about  copper  leaching  into 
San  Diego  Bay  from  anti-fouling  paint 
on  ship  hulls.  The  Navy  calculated  the 
amount  of  copper  expected  to  leach 
from  anti-fouling  paint  on  ship  hiUls 
and  concluded  in  the  FEIS  that  the  net 
difference  from  replacement  of  CVs  by 
CVNs  will  not  be  significant.  Also,  the 
number  of  Navy  ships  berthed  in  San 
Diego  has  decreased.  Therefore,  there 
would  be  no  cumulative  increase  in  the 
amount  of  copper  leaching  into  the  bay. 

The  City  oi  Coronado  and  a  number 
of  its  citizens  expressed  concern  that 
creating  the  home  port  capacity  for  three 
CVNs  at  NASNI  will  result  in  major 
increases  in  commuter  traffic  along 
Coronado  streets.  The  DON  took  a  hard 
look  at  the  traffic  impact  associated  with 
creating  home  port  capacity  for  two 
additional  CVNs.  The  best  available 
historical  data  on  the  days  spent  in  port 
by  CVs  homeported  at  NASNI  was 
analyzed  and  futiu«  days  in  port  by 
CVNs  were  projected  based  upon 


anticipated  training  and  deployment 
requirements.  These  historical  data  and 
projections  suggest  that  the  decision  to 
create  home  port  capacity  for  two 
additional  CVNs  at  NASNI  will  not 
cause  significant  traffic  impacts. 

Historically,  even  when  three  aircraft 
carriers  were  assigned  NASNI  as  a  home 
port,  all  three  of  those  aircraft  carriers 
were  present  in  port  at  the  same  time 
only  an  average  of  thirteen  days  per 
year.  Based  upon  training  requirements, 
maintenance  schedules,  and  projected 
operational  tempo,  the  implementation 
of  Alternative  Two  is  not  expected  to 
increase  the  average  number  of  days  a 
year  three  CVNs  wiU  be  present  at  their 
NASNI  home  port.  While  traffic  levels 
will  increase  for  those  brief  periods 
when  three  CVNs  assigned  to  NASNI  are 
^  present,  overall  traffic  impacts  will  be 
less  than  significant.  Nevertheless,  the 
DON  will  use  mitigation  measures  to 
reduce  the  level  of  traffic  during  those 
infrequent  periods  when  three  CVNs 
assigned  to  NASNI  are  simultaneously 
in  port.  Mitigation  may  include 
measures  such  as  staggering  work  hours, 
encouraging  carpools  and  vempools,  and 
subsidizing  the  use  of  public 
transportation  by  military  personnel  and 
civiUan  employees.  The  DON  will 
monitor  the  effectiveness  of  these  traffic 
mitigation  measiu-es.  If  the  mitigation 
measures  are  not  successful  and  traffic 
associated  with  the  presence  of  a  third 
homeported  CVN  creates  a  significant 
adverse  effect  on  traffic  conditions  in 
Coronado,  DON  will  develop  additional 
mitigation  measures. 

Several  commentors  frtim  the  San 
Diego  area  expressed  concern  that 
nuclear  propulsion  issues  such  as 
reactor  accident  analysis,  emergency 
planning,  perimeter  monitoring, 
distribution  of  potassium  iodide,  and 
notification  of  releases  were  not 
thoroughly  considered  in  the  FEIS 
process.  The  FEIS  discusses,  among 
other  points,  how  NIMTTZ  Class  reactor 
designs  have  received  independent 
review  by  the  Nuclear  Regulatory 
Commission  and  the  Advisory 
Committee  on  Reactor  Safeguards,  and 
that  the  Navy  has  plans  and  procediu«s 
in  place  for  all  types  of  emergencies  that 
could  be  associated  with  Naval  Nuclear 
Propulsion  Program  (NNPP)  operations. 
These  plans  and  procediues  contain 
classified  and  sensitive  military 
information  that  cannot  be  released  to 
the  public.  In  recent  meetings  among 
DON,  State,  County,  and  local 
emergency  response  officials,  the 
consensus  was  reached  that  existing 
DON,  State,  County,  and  local 
emergency  plans  are  adequate  in  the 
highly  unlikely  event  of  a  radiological 
emergency. 
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I  thoroughl]  reviewed  the  entire 
discussion  of  puclear  propulsion 
radiologcal  issues  in  the  EIS,  including 
classified  infohnation  not  releasable  to 
the  public.  I  ajn  convinced  that  there  are 
no  significant  radiological  impacts 
associated  with  creating  and  utilizing 
home  port  capacity  at  any  of  the  three 
locations  affeoted  by  this  decision.  As 
there  are  no  significant  radiological 
impacts,  miti^tion  measures  such  as 
installation  of  a  perimeter  monitoring 
system  or  disputing  of  potassium  iodide 
are  not  wairaiited. 

Conclusion 

On  behalf  oi  the  Department  of  Navy, 
I  have  decidec  to  implement  Alternative 
Two,  as  set  ou^  in  the  FEIS,  for 
development  of  home  port  capacity  for 
CVNs  within  tjie  U.S.  Pacific  Fleet  AOR. 

In  selecting  Where  to  create  home  port 
capacity  for  the  two  CVNs  programmed 
to  replace  existing  CV  assets  within  the 
U.S.  Pacific  Flfeet,  I  considered  how  the 
development  (|f  home  port  capacity  as 
set  out  in  eachj  alternative  analyzed  in 
the  EIS  would  affect:  (1)  Operations  and 
training,  crew  quality  of  life,  and  the 
CVN  maintenance  program;  (2)  the 
environment;  tnd  (3)  facility  and 
infrastructure  life  cycle  costs.  I  took  a 
hard  look  at  th(e  environmental  impacts 
analyzed  in  thfe  EIS  and  gave  carefiil 
consideration  lo  the  comments  received 
on  the  DEIS  ai<d  FEIS. 

After  weighing  all  of  these  factors,  I 
have  determined  that  Alternative  Two, 
the  preferred  autemative  in  the  FEIS, 
best  serves  the  interests  of  the  DON 
while  keeping  ienvironmental  impacts  at 
a  less  than  simificant  level.  Alternative 
Two  satisfies  t|ie  operational,  training, 
and  maintenaijce  requirements  of  the 
Pacific  Fleet,  provides  acceptable 
quality  of  life  1  or  Navy  sailors  and  their 
families,  causes  no  significant 
environmental  impacts,  and  entails 
manageable  fai  lility  and  infi-astructiu« 
costs. 

Dated:  lanuar^  28,  2000. 
Duncan  Holada;  , 

Deputy  Assistan 
(Installations  an  1 
(FRE)oc.  00-2831 
anxMO  C006  3sio  -rr-M 


Secretary  of  the  Navy 
Facilities). 

Filed  2-7-00:  8:45  am] 


0EPARTMEN1  OF  DEFENSE 

Department  o|  the  Navy 

Notice  of  InteHt  To  Grant  Exclusive 
Patent  Licenso;  Virotek,  LLC 

AGENCY:  Depai  tment  of  the  Navy. 
action:  Notice 


summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Virotek,  LLC,  a  revocable, 
nonassignable,  exclusive  license  to 
practice  worldwide  the  Government- 
owned  inventions  described  in  U.S. 
Patent  No.  6,015,681  issued  18  January 
2000,  and  its  PCT  serial  No.  96/12135, 
filed  12  Dec  1996,  entitled  "Rapid 
Immunoassay  for  Cariogenic  Baceria"; 
and  U.S.  Patent  Serial  No.  90/44214, 
filed  on  3  Aug  1999  and  its  PCT  serial 
No.  99/10482  filed  on  3  Aug  1999, 
entitled  "Rapid  Immunoassay  to  Detect 
Infection  with  Mycobacteriiun 
tuberculosis"  in  the  field  of  Rapid, 
Hand-held  Salivary  Diagnostics  for 
Streptococcus  mutans,  lactobacillus  and 
Mycobacterium  tuberculosis. 

DATE:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  April  10, 
2000.  Written  objections  are  to  be  filed 
with  the  Office  of  Technology  Transfer, 
Naval  Medical  Research  Center,  8901 
Wisconsin  Ave,  Bethesda,  MD  20889- 
5607,  telephone  (301)  319-7428. 

FOR  FURTHER  INFORMATION  CONTACT:  CDR 

Charles  Schlagel.  MSC,  USN,  Director, 
Office  of  Technology  Transfer,  Naval 
Medical  Research  Center,  503  Robert 
Grant  Avenue,  Silver  Spring,  MD 
20910-7500,  telephone  (301)  319-7428. 

Dated:  January  27,  2000. 
J.L.  Rotli, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
(PR  Doc.  00-2728  Filed  2-7-00;  8:45  am) 

BILLma  CODE  3812-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  amend  record  system. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  amend  six  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  amendments  will  be 
effective  on  March  9,  2000,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 


FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  six  systems  of  records  notices 
in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  changes 
to  the  systems  of  records  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  new  or  altered  systems 
reports.  The  records  systems  being 
amended  are  set  forth  below,  as 
amended,  published  in  their  entirety. 

Dated:  February  2,  2000. 
L.M .  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N01 070-1 
SYSTEM  NAME: 

JAG  Corps  Officer  Personnel 
Information  (February  22,  1993.  58  FR 
10694). 

CHAfMjES: 


SYSTEM  location: 

Delete  entry  and  replace  with  'Office 
of  the  Judge  Advocate  General  (Code 
61),  Department  of  the  Navy, 
Washington  Navy  Yard,  1322  Patterson 
Avenue  SE,  Suite  3000,  Washington,  DC 
20374-5066.' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  paragraph  2,  delete  'a  semi-annual' 
and  replace  with  'an  annual'. 


N01 070-1 
SYSTEM  NAME: 

JAG  Corps  Officer  Personnel 
Information. 

SYSTEM  LOCATION: 

Office  of  the  Judge  Advocate  General 
(Code  61),  Department  of  the  Navy, 
Washington  Navy  Yard,  1322  Patterson 
Avenue  SE,  Suite  3000,  Washington,  DC 
20374-5066. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  Duty  Officers  in  the  Judge 
Advocate  General's  Corps,  Law 
Education  and  Excess  Leave  Programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  grade,  designator,  date  of  birth. 
Social  Security  Number,  date  of  rank, 
pay  entry  base  data,  active  duty  service 
date,  active  commission  base  date,  year 
and  month  of  graduation  from  Naval 
Justice  School,  service  date,  lineal 
number,  year  group,  current  billet, 
future  billets  that  are  finalized,  sub- 
specialty code,  number  of  primary  and 
secondary  dependents,  spouse's  name, 
projected  loss  date  and  reason  for  loss, 
projected  rotation  date,  law  school  and 
year  of  graduation  from  law  school,  state 
bar  membership  and  year  admitted, 
officer's  preference  for  duty  assignment 
and  postgraduate  education. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  806  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  manage  the  ofiicers  of  the  Navy 
JAG  Corps,  as  the  Judge  Advocate 
General  is  statutorily  required  to  make 
recommendation  on  the  assignment  of 
all  active  duty  JAG  Corps  officers;  to 
determine  qualifications  of  an  officer  to 
receive  a  JAG  Corps  designation  and  to 
be  certified  as  a  trial  or  defense  counsel; 
to  determine  the  rotation  dates  and 
release  fi'om  active  duty  dates  of  JAG 
Corps  officers  as  well  as  the  date  new 
officers  will  be  available  for  duty;  to 
prepare  JAG  Corps  strength  plans  for 
submission  to  OPNAV;  and  to  obtain  an 
officer's  preference  for  duty  assignment 
as  well  as  eligibility  for  consideration 
for  postgraduate  education  and  overseas 
assignments.  Certain  information  is 
promulgated  to  all  active  duty  JAG 
Corps  officers  in  a  semi-annual 
publication  known  as  the  Directory  of 
Navy  Judge  Advocates.  The  information 
is  promulgated  in  the  directory  for 
general  informational  purposes  within 
the  JAG  Corps,  including  provision  of 
position  (billet)  availability  information 
to  officers  contemplating  rotation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b}  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Certain  information  (not  including 
Social  Security  Niunber  and  date  of 
birth)  is  promulgated  to  active-duty  JAG 
Corps  officers  in  an  annual  publication 


known  as  the  Directory  of  Navy  Judge 
Advocates.  The  information  is 
promulgated  for  general  informational 
purposes  within  the  JAG  Corps, 
including  provision  of  position  (billet) 
availability  information  to  officers 
contemplating  rotation  and  as  a  social 
roster  for  official  and  nonofficial 
functions. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  is  maintained  on  personal 
computers  and  paper  records  filed  in 
file  folders  in  storage  devices. 

retrievabiuty: 

Name. 

safeguards: 

Data  is  maintauned  on  personal 
computers  and  paper  records  filed  in 
file  folders  in  storage  devices. 

RETENTION  AND  DISPOSAL: 

Upon  release  fi'om  active  duty, 
records  are  kept  three  years  and  then 
destroyed.  Upon  retirement  fixim  active 
duty,  records  are  maintained 
indefinitely. 

system  manager(s)  and  address: 

Deputy  Assistant  Judge  Advocate 
General  (Code  61),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  Washington  Navy  Yard,  1322 
Patterson  Avenue  SE,  Suite  3000,  • 
Washington,  DC  20374-5066. 

notification  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  vnitten  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General  (Code 
61),  Department  of  the  Navy, 
Washington  Navy  Yard,  1322  Patterson 
Avenue  SE,  Suite  3000,  Washington,  DC 
20374-5066. 

Written  requests  must  be  signed  by 
the  requesting  individual.  For  personal 
visits,  the  requesting  individual  shoidd 
be  able  to  provide  some  acceptable 
identification,  e.g.  Armed  Forces 
identification  card,  driver's  license,  etc. 

RECORD  ACCESS-PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General  (Code 
61),  Department  of  the  Navy, 
Washington  Navy  Yard,  1322  Patterson 


Avenue  SE,  Suite  3000,  Washington,  DC 
20374-5066.  Personnel  visits  may  be 
made  to  the  JAG  Personnel  Office, 
Washington  Navy  Yard,  1322  Patterson 
Avenue  SE,  Suite  3000,  Washington.  DC 
20374-5066. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  &t)m  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual;  orders  to  active  duty  and 
subsequent  transfer  orders;  and 
computer  strips  provided  by  the  Navy 
Personnel  Command  on  all  active  duty 
officers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N01301-2 

SYSTEM  NAME: 

Naval  Officer  Development  and 
Distribution  Support  System  (February 
22.  1993.  58  FR  10712). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with  'On- 
Line  Distribution  Information  System 
(ODIS).' 


CATEGOniES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'All 
Navy  personnel  on  active  duty 
including  reservists  on  active  duty  more 
than  60  days.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Personnel  records  in  automated  form 
concerning  qualifications,  assignment, 
placement,  career  development, 
education,  training,  recall,  release  from 
active  duty,  advancement,  performance, 
retention,  reenlistment,  separation, 
morale,  personal  affairs,  benefits, 
entitlements,  and  administration.' 


N01301-2 

SYSTEM  NAME: 

On-Line  Distribution  Information 
System  (ODIS). 

SYSTEM  location: 

Navy  Personnel  Command,  5720 
Integrity  Drive,  Millington,  TN  38055- 
8340. 


^>» 
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CATEGORIES  OF 
SYSTEM: 


NOmOUALS  COVERED  BY  THE 


All  Navy 
including  reservists 
than  60  days 


p<  irsonnel  on  active  duty 

on  active  duty  more 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  records  in  automated  form 
concerning  qualifications,  assignment, 
placement,  career  development, 
education,  trajining,  recall,  release  from 
active  duty,  advancement,  performance, 
retention,  reeidistment,  separation, 
morale,  personal  affairs,  benefits, 
entitlements,  and  administration. 

AUTHORtTY  FOR  IIAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  io  U.S.C.  5504,  Lineal  List; 
10  U.S.C.  570^,  Promotion  Selection 
List;  and  E.O.f9397  (SSN). 


Navy 


PURPOSE(S): 

To  assist 
employees  in 
qualification 
assignment,  p 
development, 
and  release  oflofficer 


pursuant  to 

and  requirem*  nts 


officials  and 
lie  classification, 
(determinations, 
acement,  career 
education,  training,  recall 
personnel 
m^et  manpower  allocations 


ROUTINE  USES  OF 
SYSTEM,  INCLUOIIlG 
THE  PURPOSES 


Of 


In  addition 


or  infonnatioi 
specifically  be 


RECORDS  MAINTAINED  IN  THE 
CATEGORIES  Of  USERS  AND 
SUCH  USES: 

to  those  disclosures 
generally  pen  jitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
contained  therein  may 
disclosed  outside  the 
DoD  as  a  rout  ne  use  pursuant  to  5 
U.S.C.  552a(k  (3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  lo  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated 


magnetic  tape  i 
records  may 
folders 


■ecords  may  be  stored  on 
disc,  or  dnmis.  Manual 
stored  in  paper  file 
microftche,  or  microfilm. 


b; 


RETRIEVABIUTY 

Records  ma  ' 
Security  Numper 


SAFEGUARDS: 

Computer 
restricted  area^ 
authorized 
screened,  cleaned 
records  and 
available  only 
having  an  offif  ial 


be  retrieved  by  Social 
and/or  name. 


terminals  are  located  in 

accessible  only  to 

persons  that  are  properly 

and  trained.  Manual 
cdmputer  printouts  are 
to  authorized  personnel 
need-to-know. 


RETENTK)N  AND  DISPOSAL: 

Records  are  generally  maintained 
until  superseded,  or  for  a  period  of  two 
years  or  until  release  from  active  duty 
and  disposed  of  by  burning  or 
shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Navy  Personnel 
Command  (Pers-06),  5720  Integrity 
Drive,  Millington,  TN  38055-0600. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Navy  Personnel  Conmiand 
(Pers-06),  5720  Integrity  Drive, 
Millington,  TN  38055-0600. 

The  letter  should  contain  full  name, 
rank.  Social  Security  Number, 
designator,  address  and  signature.  The 
individual  may  visit  the  Navy  Personnel 
Command  (Pers-06),  5720  Integrity 
Drive,  Millington,  TN  38055-0600. 
Advance  notification  is  required  for 
personal  visits.  Proof  identification  will 
consist  of  military  identification  card. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  Navy 
Personnel  Command  (Pers-06),  5720 
Integrity  Drive,  Millington,  TN  38055- 
0600. 

The  letter  should  contain  full  name, 
rank,  Social  Seciu-ity  Number, 
designator,  address  and  signature.  The 
individual  may  visit  the  Commander, 
Navy  Personnel  Command  (Pers-06), 
5720  Integrity  Drive,  Millington,  TN 
38055-0600.  Advance  notification  is 
required  for  personal  visits.  Proof  of 
identification  will  consist  of  military 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Personnel  Service  Jackets;  records  of 
the  officer  promotion  system;  officials 
and  employees  of  the  Department  of  the 
Navy,  Department  of  Defense,  and 
components  thereof,  in  performance  of 
their  official  duties  and  as  specified  by 
current  instructions  and  regulations 
promulgated  by  competent  authority; 
education  institutions;  official  records 
of  professional  qualifications;  general 


correspondence  concerning  the 
individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N01 306-1 
SYSTEM  NAME: 

Enlisted  Development  and 
Distribution  Support  System  (February 
22.  1993.  58  FR  10713). 

CHANGES: 

***** 

SYSTEM  NAME: 

Delete  entry  and  replace  with  'Job 
Advertisement  and  Selection  System 
QASS).' 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Navy 
Personnel  Command,  5720  Integrity 
Drive,  Millington,  TN  38055-0600.' 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Limited  personnel  records  in 
automated  form  displaying  basic 
qualifications.  This  system  primarily 
displays  a  listing  of  available  billets 
from  which  a  sailor  can  request  through 
their  career  counselor.' 


PURPOSE(S): 

Delete  entry  and  replace  with  'To 
allow  active  Navy  personnel  to 
participate  in  the  selection  of  their  next 
assignment.' 


retrievability: 

Delete  entry  and  replace  with  'Social 
Secxu'ity  Number". 


N01 306-1 
SYSTEM  NAME: 

Job  Advertisement  and  Selection 
System  (JASS). 

SYSTEM  LOCATION: 

Navy  Personnel  Command,  5720 
Integrity  Drive,  Millington,  TN  38055- 
0600. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Navy  enlisted  personnel:  active, 
inactive,  reserve,  fleet  reserve,  and 
retired. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Limited  personnel  records  in 
automated  form  displaying  basic 
qualifications.  This  system  primarily 
displays  a  listing  of  available  billets 
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from  which  a  sailor  can  request  through 
their  career  counselor. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  assist  Navy  officials  and 
employees  in  the  initiation, 
development,  implementation  of 
policies  pertaining  to  enlisted  personnel 
assignment,  placement,  retention,  career 
enhancement,  and  motivation,  and  other 
career  related  matters,  in  order  to  meet 
manpower  allocations  and 
requirements. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  system  of  record  notices 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  may  be  stored  on 
magnetic  tapes,  disc,  and  drums. 
Manual  records  may  be  stored  in  paper 
file  folders,  microfiche,  or  microfilm. 

retrievabiuty: 
Social  Security  Number. 

safeguards: 

Computer  processing  facilities  and 
terminals  are  located  in  restricted  areas 
accessible  only  to  authorized  persons 
that  are  properly  screened,  cleared,  and 
trained.  Manual  records  and  computer 
printouts  are  available  only  to 
authorized  persoimel  having  a  need-to- 
know. 

RETENTION  AND  DISPOSAL: 

Records  are  generally  maintained 
until  superseded  or  for  a  period  of  two 
years  and  then  disposed  of  by  burning 
or  shredding. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  Navy  Personnel 
Command  (Pers-06),  5720  Integrity 
Drive,  Millington,  TN  38055-0600. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 


information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Personnel  Command 
(Pers-06),  5720  Integrity  Drive, 
Millington,  TN  38055-0600. 

The  letter  should  contain  full  name. 
Social  Security  Number  (and/or  enlisted 
service  number),  rate,  miUtary  status, 
and  signatiire  of  the  requester. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records  . 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commander, 
Navy  Personnel  Command  (Pers-06), 
5720  Integrity  Drive,  MilUngton,  TN 
38055-0600. 

The  letter  should  contain  full  name. 
Social  Security  Niunber  (and/or  enlisted 
service  number),  rate,  military  status, 
and  signature  of  the  requester. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
histruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Personnel  service  jackets, 
correspondence,  official  records  of 
professional  qualifications,  emd 
educational  institutions. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None.  * 

N03760-1 
SYSTEM  NAME: 

Naval  FUght  Record  Subsystem 
(NAVFLIRS)  (February  22.  1993.  58  FR 
10732). 

CHANGES: 


SAFEGUARDS: 

Delete  entry  and  replace  with 
'Automated  records  are  password 
protected  and  access  limited  to 
personnel  with  an  official  need  to 
know.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Permanent  data  base  maintained  by  the 
Naval  Air  Systems  Command.' 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  Naval  Air  Systems 
Command  (AIR  3.6.2.3),  47056  Mcleod 
Road,  Building  447,  Patuxent  River,  MD 
20670-1626.' 


RECORD  SOURCE  CATEGORIES: 

Add  to  entry  'and  enlisted  aircrew 
members.' 


N03760-1 

SYSTEM  NAME: 

Naval  Flight  Record  Subsystem 
(NAVFLIRS). 

SYSTEM  LOCATION: 

Primary  data  base  is  maintained  at  the 
Naval  Air  Systems  Command  (Code  AIR 
3.6.2.3),  47056  Mcleod  Road,  Building 
447,  Patuxent  River,  MD  20670-21626. 

Secondary  data  base  is  maintained  at 
the  Naval  Safety  Center,  375  A  Street, 
Norfolk,  VA  23511-4399. 

Local  data  bases  are  maintained  at 
Navy  and  Marine  Corps  aviation 
activities. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  aeronautically  designated 
commissioned  Navy  and  Marine  Corps 
Officers  and  enlisted  members  assigned 
as  aircrew  members  in  the  operation  of 
an  aircraft  in  accordance  with  the 
direction  of  competent  authority. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  of  each  flight  submitted  to  the 
custodian  of  the  aircraft.  Records 
contain  personal  identification  (name, 
rank.  Social  Seciuity  Number),  and 
specific  technical  data  related  to  the 
flight  of  naval  aircraft. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Naval  Flight  Record  Subsystem 
consolidates  the  collection  of  naval ' 
flight  data  into  a  single,  locally 
controlled  collection  and  correction 
system,  and  implements  a  standard  data 
collection  source  document  (the  Naval 
Flight  Record  OPNAV  3710/4) 
throughout  the  Navy  and  Marine  Corps. 
It  further  establishes  a  single  control 
data  base  containing  all  naval  flight 
data. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RS^ORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  i«cords. 


RETRIEV  ABILITY 

Individual 
retrieved  by  a 
assigned  to 
Additionally, 
such  as  pilots 
model  aircraft 
used  to  retriev  e 


eaoh 


SAFEGUARDS: 

Automated 
protected  and 
personnel  witli 


RETENTION  AND  PISPOSAL: 


I  Bcords  are  primarily 
unique  document  niunber 

naval  flight  record, 
jach  of  the  data  elements 
Social  Security  Niunber, 
and  squadron  may  be 
individual  records. 


:  Bcords  are  password 
access  limited  to 
an  offlcial  need  to  know. 


Primary  and 


the  Naval  Safe  ty  Center  are  permanent. 


Records  in  the 
Headquarters 


secondary  data  base  at 
U.S.  Marine  Corps  are 


secondary  data  base  at 


erased  from  tape  when  the  individual  is 
removed  from  active  flight  status.  Local 
data  bases  pur  ;e  all  magnetic  tape 
records  after  s  x  months. 

SYSTEM  MANAGE)  l(S)  AND  ADDRESS: 

Commanded  Naval  Air  Systems 
Command  (AIR  3.6.2.3),  47056  Mcleod 
Road,  Buildin|  447,  Patuxent  River,  MD 
20670-1626. 


NOTIFICATION  PI 

Individuals 
whether  infor 
is  contained  i 
address  writtei 
Commander 
Command  (AI 
Road,  Buildin; 
20670-1626. 

The  request  bhould  contain  full  name. 
Social  Security  Number,  squadron 
assigned,  and  address  of  the  individual 
concerned  and  should  be  signed. 
Personal  visito  rs  will  be  required  to 
produce  milita  ry  or  comparable  civilian 
identification  cards. 


:eoure: 

leeking  to  determine 
lation  about  themselves 

this  system  should 

inquiries  to  the 
[aval  Air  Systems 

3.6.2.3),  47056  Mcleod 

447,  Patuxent  River,  MD 


about 


record  access 

Individuals 
information 
in  this  system 
inquiries  to  th^ 
Systems  Comqiand 
Mcleod  Road, 
River.  MD  206^0 


Procedures: 
eeking  access  to 

themselves  contained 
should  address  written 
Commander,  Naval  Air 
(AIR  3.6.2.3),  47056 
uilding  447,  Patuxent 
1626. 


CONTESTING  REC()RD  PROCEDURES: 

The  Navy's  lules  for  accessing 
records,  and  fcr  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  52  1.5;  32  CFR  part  701;  or 
may  be  obtain(  d  from  the  system 
manager. 


RECORD  SOURCE  CATEGORIES: 

Aircraft  reporting  custodian.  Navy 
and  Marine  Corps  pilots  and  enlisted 
aircrew  members. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N05801-1 

SYSTEM  NAME: 

JAG  Management  Information  System 
(JAGMIS)  (February  22.  1993,  58  FR 
10770). 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Service 
members  who  are  pending  courts- 
martial,  administrative  separation 
proceedings,  nonjudicial  punishment 
proceedings,  or  who  have  sought  advice 
or  counseling  or  other  representational 
services  from  a  Trial  Service  Office, 
Naval  Legal  Service  Office,  Detachment, 
or  Branch  Office.  Authorized  military 
and  civilian  personnel  and  dependents 
who  have  sought  legal  assistance,  advice 
or  counseling  or  other  representational 
services  from  Naval  Legal  Service 
Offices  or  Detachments  and  any 
command  with  a  legal  assistance  office. ' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  '(1) 
Legal  Assistance  Card  Files:  Legal 
assistance  card  files  typically  contain 
client  identification  information,  e.g., 
name,  address,  duty  station,  telephone 
numbers,  etc.,  client  description  of  legal 
problem,  attorney  classification  of 
problem,  and  attorney  time  expended. 

(2)  Judge  Advocate  General 
Management  Information  System 
(JAGMIS):  JAGMIS  records  contain 
identification  information  about  the 
individual  being  courts-martialed  such 
as  name;  rank/rate;  Social  Seciuity 
Number;  organizational  information, 
such  as  Convening  Authority  and 
Supervisory  Authority;  information 
relevant  to  internal  management  of  the 
Trial  Service  Office  or  Legal  Service 
Office,  such  as  dates  of  receipt, 
docketing,  trial,  and  transcript 
completion;  identities  of  counsel  and 
military  judge;  information  on  the 
charges  of  which  convicted,  if  any, 
sentence  adjudged;  and  other 
information  describing  overall  case 
management  and  processing.  This 
information  may  also  be  entered  into  the 
JAGMIS  systein  by  the  office  rendering 
service. 

(3)  Legal  Assistance,  Personnel 
Claims,  and  Personal  Representation 
Client  Records:  File  contains  I.D. 


information  about  the  individual 
seeking  legal  advice  such  as  name, 
address,  duty  station,  telephone 
niunber,  type  of  assistance  requested, 
results  of  any  hearing  involved,  and 
attorney  time  expended.' 


PURPOSE(S): 

Delete  entry  and  replace  with  'To 
process  courts-martials  and  render  legal 
assistance  and  advice  to  naval  personnel 
and  their  dependents.  Trial  Service 
Offices,  Naval  Legal  Service  Offices,  and 
legal  assistance  offices  will  use  the  data 
for  internal  management  purposes,  such 
as  court  scheduling  and  coimsel 
assignment  information,  and  generating 
monthly  workload  productivity  and 
statistical  reports.' 


retrievabiuty: 

Delete  entry  and  replace  with  'Name 
of  client  or  accused,  or  by  assigned  case 
niunber.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Assistant  Judge  Advocate  General  (Civil 
Law),  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy, 
Washington  Navy  Yard,  1322  Patterson 
Avenue  SE,  Suite  3000,  Washington,  DC 
20374-5066  for  legal  assistance  files  and 
Deputy  Assistant  Judge  Advocate 
General,  Management  and  Plans 
Division,  Washington  Navy  Yard,  1322 
Patterson  Avenue  SE,  Suite  3000, 
Washington,  DC  20374-5066  for  case 
files.' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with  'Basic 
information  contained  in  the  legal 
assistance  records  file  is  provided  by  the 
client.  Basic  information  contained  in 
the  courts-martial  files  is  provided  by 
the  Convening  Authority  for  the  courts- 
martial,  the  attorneys  and  military  judge 
assigned  to  the  case,  and  administrative 
personnel  assigned  to  the  Trial  Service    , 
Office  or  Naval  Legal  Service  Office. 
Information  regarding  personal 
representation  services  is  provided  by 
the  client,  by  the  commanding  officer  of 
the  individual  being  processed,  and  by 
administrative  personnel  of  the  Trial 
Service'Office  or  Naval  Legal  Service 
Office.  Information  regarding  the 
ultimate  disposition  of  the  matter  is 
provided  by  the  attorney  rendering  the 
service.' 
*        *        *        *        * 
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N05801-1 

SYSTEM  NAME: 

JAG  Management  Information  System 
QAGMIS). 

SYSTEM  LOCATION: 

Naval  Legal  Service  Command,  1322 
Patterson  Avenue  SE,  Suite  3000. 
Washington  DC  20374-5066;  Trial 
Service  Offices  and  detachments;  Naval 
Legal  Service  Offices  and  detachments; 
and  any  other  Naval  Legal  Office 
providing  legal  assistance  services. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Service  members  who  are  pending 
courts-martial,  administrative 
separation  proceedings,  nonjudicial 
punishment  proceedings,  or  who  have 
sought  advice  or  counseling  or  other 
representational  services  from  a  Naval 
Legal  Service  Office,  Detachment,  or 
Branch  Office.  Authorized  military  and 
civilian  personnel  and  dependents  who 
have  sought  legal  assistance,  advice  or 
counseling  or  other  representational 
services  from  Naval  Legal  Service 
Offices  or  Detachments  and  any 
command  with  a  legal  assistance  office. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Legal  Assistance  Card  Files:  Legal 
assistance  card  files  typically  contain 
client  identification  information,  e.g.. 
name,  address,  duty  station,  telephone 
numbers,  etc.,  client  description  of  legal 
problem,  attorney  classification  of 
problem,  eind  attorney  time  expended. 

(2)  Judge  Advocate  General 
Management  Information  System 
(JAGMIS):  JAGMIS  records  contain 
identification  information  about  the 
individual  being  courts-martialed  such 
as  name;  rank/rate;  Social  Secmity 
Number;  organizational  information, 
such  as  Convening  Authority  and 
Supervisory  Authority;  information 
relevant  to  internal  management  of  the 
Trial  Service  Office  or  Legal  Service 
Office,  such  as  dMes  of  receipt, 
docketing,  trial,  and  transcript 
completion;  identities  of  coimsel  and 
military  judge;  information  on  the 
charges  of  which  convicted,  if  any, 
sentence  adjudged;  and  other 
information  describing  overall  case 
management  and  processing.  This 
information  may  also  be  entered  into  the 
JAGMIS  system  by  the  office  rendering 
service. 

(3)  Legal  Assistance,  Personnel 
Claims,  and  Personal  Representation 
Client  Records:  File  contains  I.D. 
information  about  the  individual 
seeking  legal  advice  such  as  name, 


address,  duty  station,  telephone 
niunber,  t)rpe  of  assistance  requested, 
results  of  any  hearing  involved,  and 
attorney  time  expended. 

AUTHORrrr  for  maintenance  of  the  system: 

5  U.S.C.  301.  Departmental 
Regulations;  Manual  of  the  Judge 
Advocate  General;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  process  coiuts-martials  and  render 
legal  assistance  and  advice  to  naval 
personnel  and  their  dependents.  Naval 
Legal  Service  Offices  and  legal 
assistance  offices  will  use  the  data  for 
internal  management  purposes,  such  as 
court  scheduling  and  counsel 
assignment  information,  and  generating 
monthly  workload  productivity  and 
statistical  reports. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  system  of  record  notices 
apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Military  justice,  legal  assistance,  and 
personal  representation  case  files  are 
stored  in  file  cabinets.  Case  data  is 
entered  into  the  JAGMIS  computer 
system  which  is  maintained  on 
computer  hard  disks. 

retrievability: 

Name  of  client  or  accused,  or  by 
assigned  case  number. 

SAFEGUARDS: 

Manual  records/cards  are  maintained 
in  file  cabinets  or  other  storage  devices 
imder  the  control  of  authorized 
personnel  during  working  hoiu^;  the 
office  space  in  which  the  file  cabinets 
and  storage  devices  are  located  is  locked 
outside  of  official  working  hours. 
Information  in  the  JAGMIS  system  is 
stored  on  computer  hard  disks  which 
are  aflForded  the  same  physical 
protection  afforded  to  manual  records/ 
cards.  Additionally,  computers 
containing  JAGMIS  information  are 
protected  by  individual  operator 
passwords  to  preclude  access  by 
imauthorized  personnel. 


RETENTION  AND  DISPOSAL:  » 

Manual  records,  cards,  and  case  files 
are  retained  for  two  years  after 
completion  of  the  case,  then  destroyed. 
JAGMIS  records,  maintained  since  July 
1985,  are  retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Civil  Law),  Office  of  the  Judge 
Advocate  General.  Department  of  the 
Navy,  Washington  Navy  Yard,  1322 
Patterson  Avenue  SE,  Suite  3000, 
Washington,  DC  20374-5066  for  legal 
assistance  files  and  Deputy  Assistant 
Judge  Advocate  General,  Management 
and  Plans  Division,  Washington  Navy 
Yard,  1322  Patterson  Avenue  SE,  Suite 
3000.  Washington,  DC  20374-5066  for 
case  files. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Assistant  Judge  Advocate  General  (Civil 
Law),  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy, 
Washington  Navy  Yard,  1322  Patterson 
Avenue  SE,  Suite  3000,  Washington,  DC 
20374-5066,  for  case  files. 

The  written  request  should  include 
full  name  and  must  be  signed  by  the 
requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  Assistant  Judge 
Advocate  General  (Civil  Law),  Office  of 
the  Judge  Advocate  General,  Department 
of  the  Navy,  Washington  Navy  Yard, 
1322  Patterson  Avenue  SE,  Suite  3000, 
Washington,  DC  20374-5066,  for  case 
files. 

The  written  request  should  include 
full  name  and  must  be  signed  by  the 
requesting  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Basic  information  contained  in  the 
legal  assistance  records  file  is  provided 
by  the  client.  Basic  information 
contained  in  the  courts-martial  files  is 
provided  by  the  Convening  Authority 
for  the  courts-martial,  the  attorneys  and 
military  judge  assigned  to  the  case,  and 
administrative  personnel  assigned  to  the 
Trial  Service  Office  or  Naval  Legal 
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Service  Office,  nfonnation  regarding 
personal  repres  entation  services  is 
provided  by  thi  i  client,  by  the 
commanding  o  ficer  of  the  individual 
being  processed,  and  by  administrative 
personnel  of  the  Trial  Service  Office  or 
Naval  Legal  Sei  vice  Office.  Information 
regarding  the  u  Itimate  disposition  of  the 
matter  is  provi(  led  by  the  attorney 
rendering  the  ssrvice. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N1 2950-7 


SYSTEM  NAME: 

Drug-Free 
29,  1994.  59  Fl 


Workplace  Records  (July 
38589). 


CHANGES: 
SYSTEM  lOENTIREl^ 

Delete  entry 
'N12792-7'. 


md  replace  with 


SYSTEM  NAME: 

After  the  wo^d  'Workplace'  add 
'F*rogram'. 

SYSTEM  LOCATKMi: 

Delete  entry  and  replace  with 
'Records  are  located  at  the  local  naval 
activity,  the  loial  servicing  human 
resoiuces  offices  or  the  Department  of 
the  Navy  Headquarters  office.' 


I>URP0SE(S): 

In  paragraph 
'employee's  Msdical 
cuid  replace  w|th 
Officer'. 


line  2,  delete 

Review  Official' 
'Medical  Review 


RECOAO  SOURCE  :aTEQORIES: 

Delete  entry  and  replace  with 
'Records  are  obtained  from  the 
individual  to  T^hom  the  record  pertains; 
DON  or  contractor  employees  involved 
in  the  selection,  notification,  and 
collection  of  uHne  from  individuals 
who  are  testedc  DON  or  contractor 
laboratories  thpt  test  urine  samples  for 
the  presence  oif  illegal  drugs,  DON  or 
contractor  Medical  Review  Officers; 
supervisors  ain  managers  and  other 
DON  officials  engaged  in  administering 
the  Drug-Free  Workplace  Program;  the 
Civilian  Emplpyee  Assistance  Program; 
processing  adverse  actions  based  on 
drug  test  resu]  ts;  and  DON  or  contractor 
electronic  databases.' 


N1 2792-7 

SYSTEM  NAME: 

Drug-Free  V  Workplace  Program 
Records. 


SYSTEM  location: 

Records  are  located  at  the  local  naval 
activity,  the  local  servicing  human 
resources  offices  or  the  Department  of 
the  Navy  Headquarters  office. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Civilian  employees  and  applicants  for 
employment  with  the  Department  of  the 

Navy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  related  to  selection, 
notification,  testing  of  employees  and 
applicants,  urine  specimens,  drug  test 
results,  collection  authentication  and 
chain  of  custody  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  100-71.  5  U.S.C.  7301;  21 
U.S.C.  812;  and  E.O.  12564,  Drug-Free 
Federal  Workplace;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

The  system  is  established  to  maintain 
records  relating  to  the  selection  and 
testing  of  Department  of  the  Navy 
employees,  and  applicants  for 
employment,  for  use  of  illegal  drugs  and 
drugs  identified  in  Schedules  I  and  II  of 
21  U.S.C.  812. 

The  records  are  also  used  by  the 
Medical  Review  Officer;  the 
administrator  of  any  Employee 
Assistance  Program  in  which  the 
employee  is  receiving  counseling  or 
treatment  or  is  otherwise  participating; 
and  supervisory  or  management  officials 
within  the  employee's  agency  having 
authority  to  take  adverse  personnel 
action  against  such  employee. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

In  order  to  comply  with  the 
provisions  of  5  U.S.C.  7301,  the  'Blanket 
Routine  Uses'  published  at  the 
beginning  of  the  Navy's  compilation  do 
not  apply  to  this  system. 

To  a  court  of  competent  jurisdiction 
where  required  by  the  United  States 
Government  to  defend  against  any 
challenge  against  any  adverse  personnel 
action. 

Note:  Record  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he  ceases  to 
be  a  client/ patient,  maintained  in  connection 
with  the  performance  of  any  alcohol  or  drug 
abuse  prevention  and  treatment  function 


conducted,  regulated,  or  directly  or  indirectly 
assisted  by  any  department  or  agency  of  the 
United  States,  shall,  except  as  provided 
therein,  be  confidential  and  be  disclosed  only 
for  {he  purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-2. 
The  results  of  a  drug  test  of  civilian 
employees  may  be  disclosed  only  as 
expressly  authorized  under  5  U.S.C.  7301. 
These  statutes  takes  precedence  over  the 
Privacy  Act  of  1974,  in  regard  to  accessibility 
of  such  records  except  to  the  individual  to 
whom  the  record  pertains.  The  Navy's 
'Blanket  Routine  Uses'  do  not  apply  to  these 
types  records. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  consist  of  written  materials 
and/or  electronic  media. 

retrievabiuty: 

Records  are  retrieved  by  name  of 
employee,  applicant  for  employment. 
Social  Security  Ntunber,  I.D.  number 
assigned,  or  any  combination  of  these. 

safeguards: 

Records  will  be  stored  in  secure 
containers,  e.g.,  safes,  locked  filing 
cabinets,  etc.  Urine  specimens  will  be 
stored  in  appropriate  locked  storage 
facilities.  Access  to  such  records  and 
specimens  is  restricted.  Chain-of- 
custody  and  other  procedural  and 
dociunentary  requirements  of  Pub.  L. 
100-71  and  the  Department  of  Health 
and  Human  Services  Guidelines  will  be 
followed  in  collection  of  urine  samples, 
conducting  drug  tests,  and  processing 
test  results.  All  information  contained 
in  computers  is  password  protected. 

retention  AND  DISPOSAL: 

Records  are  retained  for  three  years 
and  then  destroyed  by  shredding, 
burning,  or  erasure  in  the  case  of 
electronic  media. 

Written  records  and  test  results 
together  with  urine  specimens  shall  be 
retained  imtil  litigation  is  complete 
when  the  employee  challenges  or 
appeals  adverse  actioqg,. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

DON  Drug  Program  Coordinator, 
Deputy  Assistant  Secretary  of  the  Navy 
(Civilian  Persoimel/Equal  Employment 
Opportunity,  800  North  Quincy  Street, 
Arlington,  VA  22203-1998. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commanding  Officer/Commander  of  the 
DON  activity  or  the  servicing  human 
.  resoiuces  office  at  which  they  are  or 
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were  employed,  or  at  which  they  made 
application  for  employment,  and  for 
which  they  provided  a  urine  specimen 
for  drug  testing. 

Individuals  may  furnish  their  full 
name,  Social  Security  Number,  the  title, 
series,  and  grade  of  the  position  they 
occupied  or  applied  for  when  the  drug 
test  was  conducted,  specimen  ID 
niunber,  and  the  date  of  the  test. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Commanding 
Officer/Commander  of  the  DON  activity 
or  the  servicing  hiunan  resources  office 
at  which  they  are  or  were  employed,  or 
at  which  they  made  application  for 
employment,  and  for  which  they 
provided  a  urine  specimen  for  drug 
testing. 

Individuals  may  furnish  their  full 
name.  Social  Security  Number,  the  title, 
series,  and  grade  of  the  position  they 
occupied  or  applied  for  when  the  drug 
test  was  conducted,  specimen  ID 
number,  and  the  date  of  the  test. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Records  are  obtained  from  the 
individual  to  whom  the  record  pertains; 
DON  or  contractor  employees  involved 
in  the  selection,  notification,  and 
collection  of  urine  from  individuals 
who  are  tested;  DON  or  contractor 
laboratories  that  test  urine  samples  for 
the  presence  of  illegal  drugs,  DON  or 
contractor  Medical  Review  Officers; 
supervisors  and  managers  and  other 
DON  officials  engaged  in  administering 
the  Drug-Free  Workplace  Program;  the 
Civilian  Employee  Assistance  Program; 
processing  adverse  actions  based  on 
drug  test  results;  and  DON  or  contractor 
electronic  databases. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  00-2817  Filed  2-7-00;  8:45  am) 

BILUNG  CODE  S001-10-F 


DEPARTMENT  OF  EDUCATION 

National  Committee  on  Foreign 
Medical  Education  and  Accreditation; 
Meeting 

AGENCY:  National  Committee  on  Foreign 
Medical  Education  and  Accreditation, 
Department  of  Education. 

What  Is  the  Purpose  of  This  Notice? 

The  purpose  of  this  notice  is  to 
announce  the  upcoming  meeting  of  the 
National  Committee  on  Foreign  Medical 
Education  eind  Accreditation.  Parts  of 
this  meeting  will  be  open  to  the  public, 
and  the  public  is  invited  to  attend  those 
portions. 

When  and  Where  Will  the  Meeting 
Take  Place? 

We  will  hold  the  meeting  on  March 
17,  2000  beginning  at  9  a.m.  in  Ballroom 
D  at  Loews  L'Enfant  Plaza  Hotel,  480 
L'Enfant  Plaza.  SW,  Washington,  DC 
20024-2197.  You  may  call  the  Hotel  on 
(202)  484-1000  to  inquire  about  room 
accommodations. 

What  Access  Does  the  Hotel  Provide  for 
Individuals  With  Disabilities? 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  (e.g., 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format)  notify  the  contact  person  listed 
in  this  notice  at  least  two  weeks  before 
the  scheduled  meeting  date.  Although 
we  will  attempt  to  meet  a  request 
received  after  that  date,  we  may  not  be 
able  to  make  available  the  requested 
auxiliary  eiid  or  service  because  of 
insufficient  time  to  arrange  it. 

What  Are  the  Fimctions  of  the 
Committee? 

The  National  Committee  on  Foreign 
Medical  Education  and  Accreditation 
was  established  by  the  Secretary  of 
Education  imder  section  102  of  the 
Higher  Education  Act  of  1965,  as 
amended  by  Public  Law  105-244.  The 
Committee's  responsibilities  are  to  (1) 
evaluate  the  standards  of  accreditation 
applied  to  applicant  foreign  medical 
schools;  and  (2)  determine  the 
comparability  of  those  standards  to 
standards  for  accreditation  applied  to 
United  States  medical  schools. 

What  Are  the  Issues  To  Be  Considered 
At  This  Meeting? 

The  National  Committee  on  Foreign 
Medical  Education  and  Accreditation 
will  review  the  standards  of 
accreditation  applied  to  medical  schools 
by  several  foreign  countries  to 
determine  whether  those  standards  are 


comparable  to  the  standards  of 
accreditation  applied  to  medical  schools 
in  the  United  States.  Discussions  of  the 
standards  of  accreditation  will  be  held 
in  sessions  open  to  the  public. 
Discussions  that  focus  on  specific 
determinations  of  comparability  are 
closed  to  the  public  in  order  uiat  each 
country  may  be  properly  notified  of  the 
decision.  Beginning  February  18,  you 
may  call  to  obtain  the  identity  of  the 
countries  whose  standards  are  to  be 
evaluated  during  this  meeting. 

Who  Is  the  Contact  Person  for  the 
Meeting? 

Please  contact  Bonnie  LeBold,  who  is 
the  Executive  Director  of  the  National 
Committee  on  Foreign  Medical 
Education  and  Accreditation,  if  you 
have  questions  about  the  meeting.  You 
may  contact  her  at  the  U.S.  Department 
of  Education,  7th  Floor — Rm.  7107, 
1990  K  St.  NW,  Washington,  DC  20006, 
telephone:  (202)  219-7009,  fax:  (202) 
219-7008,  e-mail: 

Bonnie LeBold@ed.gov.  Individuals 

who  use  telecommunications  device  for 
the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

Dated:  February  2,  2000. 

A.  Lee  Fritschler, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  00-2765  Filed  2-7-00;  8:45  am)       ^ 

BILUNO  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Board  on  Trit>al 
Colleges  and  Universities;  Meeting 

AGENCY:  President's  Advisory  Board  on 
Tribal  Colleges  and  Universities. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
first  meeting  of  the  President's  Advisory 
Board  on  Tribal  Colleges  and 
Universities  and  is  intended  to  notify 
the  general  public  of  their  opportunity 
to  attend.  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  the 
Board's  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

Date  and  Time:  February  11,  20o6, 
from  9:00  a.m.  to  5:00  p.m.,  and 
February  12,  2000,  from  8:30  a.m.  to 
4:00  p.m. 

Location:  The  Federal  South 
Conference  Room  on  February  11th,  and 
the  Congressional  Conference  Room  on 
February  12th,  Holiday  Inn  on  the  Hill, 
415  New  Jersey  Avenue,  NW, 
Washington,  DC  20001. 


6192 


Federal  Register /Vol.  65,  No.  26 /Tuesday,  February  8.  2000 /Notices 


FOR  FURTHER  INFORMATION  CONTACT: 

Carrie  Billy.  Ex(  cutive  Director, 
President's  Adv  isory  Board  on  Tribal 
Colleges  and  Ui  iversities,  U.S. 
Department  of  I  ducation,  4050  MES, 
330  C.  Street,  S'  V,  Washington,  DC 
20202-7594,  Telephone:  202-260-5714. 
supplementary'information:  The  Board 
is  established  by  Executive  Order  13021 
(October  19,  19!  16)  to  provide  advice 
regarding  the  pi  ogress  made  by  federal 
agencies  towarc  fulfilling  the  purposes 
and  objective  olthe  order.  The  Board 
shall  also  provi  le  recommendations  to 
the  President  ai  d  the  Secretary  of 
Education  at  le!  st  annually  on  ways 
Tribal  Colleges  :an: 

(1)  Use  long-t  ;rm  development, 
endowment  bui  Iduig,  and  master 
planning  to  stre  ngthen  institutional 
viability; 

(2)  Use  the  f»  ienil  and  private  sector 
to  improve  fina  icial  management  and 
security,  obtain  private  sector  funding 
support,  and  ex  pand  and  complement 
federal  educati(  n  initiatives; 

(3)  Develop  institutional  capacity 
through  the  use  of  new  and  emerging 
technologies  of  ered  by  the  federal  and 
private  sectors; 

(4)  Enhance  i  hysical  infiasfructure  to 
facilitate  more  ( (fficient  operation  and 
effective  recrui'  ment  and  retention  of 
students  and  faculty;  and 

(5)  Help  achijve  National  Education 
Goals  and  meet  other  high  standards  of 
education  accomplishment. 

The  meeting  igenda  will  include: 
Strategic  Plann  ng  discussions; 
information  shi  iring  among 
Presidentially  appointed  members;  and 
organizing  the  presidential  Advisory 
Board  on  Triba  Colleges  and 
Universities  inl  o  cluster  committees  and 
developing  the  r  agenda.  The  general 
public  is  encouraged  to  attend. 
However,  spac*  is  limited  and  is 
available  on  a  I  rst  come,  first  served 
basis. 

A  summary  (  f  the  activities  of  the 
meeting  and  ot  ler  related  materials, 
which  are  infoi  mative  to  the  public  and 
consistent  witt  the  policy  of  section  5 
U.S.C.  552b,  w  11  be  available  to  the 
public  within  1  4  days  after  the  meeting. 
Records  are  ke  )t  of  all  Board 
proceedings  ar  d  are  available  for  public 
inspection  at  V  'hite  House  Initiative  on 
Tribal  Colleges  &  Universities.  U.S. 
Department  of  education,  4050  MES, 
330  C.  Street,  J  W,  Washington,  DC  from 
9:00  a.m.  to  5::  0  p.m. 

Dated:  Februai  y  3,  2000. 
Robert  D.  Mallei , 

Acting  Assistant  Secretary.  Office  of 

Vocational  and  i  \dult  Education. 

|FR  Doc.  00-290 1  Filed  2-7-00:  8:45  am) 

BILUNG  CODE  4000  «1-M 


DEPARTMENT  OF  EDUCATION 

President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  Meeting 

AGENCY:  President's  Board  of  Advisors 
on  Historically  Black  Colleges  and 

Universities,  U.S.  Department  of 

Education.  ^^ 

action:  Rescheduled  notice  of  meeting.       DEPARTMENT  OF  ENERGY 


20006,  from  the  hours  of  8:30  a.m.  to  5 
p.m. 

A.  Lee  Fritschler, 

Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  00-2763  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  4000-01-M 


SUMMARY:  Due  to  inclement  weather  the 
President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  meeting  was  cancelled  for 
Friday.  January  21,  2000,  and  is 
rescheduled  for  Wednesday,  February 
16,  2000.  This  notice  sets  forth  the 
schedule  and  agenda  of  the  meeting  of 
the  President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities.  This  notice  also  describes 
the  functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATE  AND  TIME:  Wednesday,  February  16, 
2000  from  9  a.m.  to  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Washington  Hilton  Hotel,  located  at 
1919  Connecticut  Avenue,  NW., 
Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Treopia  Washington,  White  House 
Initiative  on  Historically  Black  Colleges 
and  Universities,  U.S.  Department  of 
Education,  1990  K  Street,  NW.,  Suite 
8108,  Washington.  DC  20006-5120. 
Telephone:  (202)  502-7900. 

SUPPt.EMENTARY  INFORMATION:  The 
President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  was  established  under 
Executive  Order  12876  of  November  1, 
1993.  The  Board  was  established  to 
advise  on  federal  policies  that  impact 
upon  Historically  Black  Colleges  and 
Universities,  to  advise  on  strategies  to 
increase  participation  of  Historically 
Black  Colleges  and  Universities  in 
federally  sponsored  programs  and 
funding  opportunities,  and  to  advise  on 
strategies  to  increase  private  sector 
support  for  these  colleges. 

The  meeting  of  the  Board  is  open  to 
the  public.  The  meeting  will  focus  on 
efforts  to  expand  federal  and  private 
sector  support  for  Historically  Black 
Colleges  and  Universities. 

Records  are  kept  of  all  Board 
procedures  and  are  available  for  public 
inspection  at  the  White  House  Initiative 
on  Historically  Black  Colleges  and 
Universities  located  at  1990  K  Street, 
NW.,  Suite  8099.  Washington,  DC, 


Comment  Period  Extension  and 
Additional  Public  Hearing  for  Draft 
Environmental  Impact  Statement  for  a 
Geologic  Repository  for  the  Disposal 
of  Spent  Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Mountain, 
Nye  County,  NV 

AGENCY:  Office  of  Civilian  Radioactive 

Waste  Management,  Department  of 

Energy. 

ACTION:  Notice  of  comment  period 

extension  and  additional  public  hearing. 

SUMMARY:  On  August  13. 1999.  the  U.S. 
Department  of  Energy  (DOE)  published 
a  Notice  of  Availability  (64  FR  44200)  of 
its  Draft  Environmental  Impact 
Statement  (EIS)  for  a  Geologic 
Repository  for  the  Disposal  of  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Mountain, 
Nye  County.  Nevada  {DOE/EIS-0250-D) 
and  announced  a  180-day  public 
comment  period  ending  February  9, 
2000.  Based  on  input  from  the  public. 
DOE  is  now  announcing  an  additional 
public  hearing  in  San  Bernardino. 
California.  The  conunent  period  is  being 
extended  to  February  28.  2000. 
DATES:  The  additional  public  hearing 
will  be  held  on  February  22,  2000,  from 
11:00  a.m.  until  2:00  p.m.  and  from  6:00 
p.m.  until  9:00  p.m.  The  comment 
period  for  the  Draft  EIS  is  extended  to 
February  28,  2000. 
ADDRESSES:  The  additional  public 
hearing  will  be  held  at  the  following 
location:  Radisson  Hotel.  295  North  E. 
Street,  San  Bernardino.  CA  92401. 

Written  comments  on  the  Draft  EIS 
should  be  directed  to:  Ms.  Wendy  R. 
Dixon.  EIS  Program  Manager.  M/S  010, 
U.S.  Department  of  Energy.  Office  of 
Civilian  Radioactive  Waste 
Management,  Yucca  Mountain  Site 
Characterization  Office,  P.O.  Box  30307. 
North  Las  Vegas,  NV  89036-0307. 
Conunents  may  also  be  transmitted  by 
facsimile  to  1-800-967-0739  and 
should  include  the  following  identifier: 
"Yucca  Mountain  Draft  EIS."  Comments 
may  be  submitted  over  the  Internet  via 
the  Yucca  Mountain  Project  website  at 
bttp://www.ymp.gov,  luder  the  listing 
"Environmental  Impact  Statement." 
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INVITATION  TO  COMMENT:  The  public  is 
invited  to  provide  comments  on  the 
Draft  EIS  during  the  comment  period 
that  ends  on  February  28,  2000;  DOE 
will  consider  comments  received  during 
the  conunent  period  in  preparation  of 
the  Final  EIS.  Comments  received  after 
February  28,  2000  vdll  be  considered  to 
the  extent  practicable. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wendy  R.  Dixon,  EIS  Program  Manager, 
M/S  010,  U.S.  Department  of  Energy, 
OfBce  of  Civilian  Radioactive  Waste 
Management,  Yucca  Mountain  Site 
Characterization  Office,  P.O.  Box  30307, 
North  Las  Vegas,  NV  89036-0307, 
Telephone  1-800-967-3477,  Facsimile 
1-800-967-0739.  Copies  of  the 
document  may  also  be  requested  by 
telephone  (1-800-967-3477)  or  over  the 
Internet  via  the  Yucca  Moimtain  Project 
website  at  http://www.ymp.gov,  under 
the  listing  "Environmental  Impact 
Statement";  the  Draft  EIS  also  may  be 
viewed  on  this  website. 

Issued  in  Washington,  DC,  February  2. 
2000. 

Ivan  Itkin, 

Director,  Office  of  Civilian  Radioactive  Waste 
Management. 

[FR  Doc.  00-2714  Filed  2-7-00;  8:45  am] 

B4UJNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Chicago  Operations  Office,  Office  of 
Industrial  Technologies;  Notice  of 
Solicitation  for  Financial  Assistance 
Applcations  for  Cooperative  Research 
and  Development  for  Advanced 
Microturbine  Systems 

agency:  Chicago  Operations  Office, 
DOE. 

ACTION:  Notice  of  solicitation 
availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  its  interest  in 
receiving  applications  for  federal 
assistance.  The  purpose  of  this  research 
is  to  advance  the  state  of  development 
of  one  or  more  cost-effective 
technologies  for  integration  into 
Advanced  Microtiutine  Systems  that 
will  be  commercialized  and  used  in 
power  and/or  combined  heat  and  power 
generation.  In  order  to  reach  this  goal, 
component  and  subsystem 
development,  testing  integration  and 
demonstration  of  optimized  and  fully 
integrated  microtinrbine  systems  will  be 
performed. 

DATES:  The  solicitation  document  will 
be  available  on  or  about  February  25, 
2000.  Applications  are  due  on  or  about 
April  12,  2000.  Awards  are  anticipated 
by  August  15,  2000. 


ADDRESSES:  The  solicitation  will  be 
available  on  the  internet  by  accessing 
the  DOE  Chicago  Operations  Office, 
Acquisition  and  Assistance  Group  home 
page  at  http://www.ch.doe.gov/business/ 
acq.htm  under  the  heading  "Current 
Solicitations",  Solicitation  No.  DE- 
SC02-00CH11016.  Completed 
applications  referencing  Solicitation  No. 
DE-SC02-OOCH11016  must  be 
submitted  to  the  U.S.  Department  of 
Energy,  Chicago  Operations  Office, 
Commimications  Center,  Building  201, 
Room  168,  9800  South  Cass  Avenue, 
Argonne,  IL  60439-4899,  ATTN:  Tonja 
L.  Stokes,  Acquisition  and  Assistance 
Group. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tonja  L.  Stokes  at  630/252-2136,  U.S. 
Department  of  Energy,  9800  South  Cass 
Avenue,  Argonne,  IL  60439-4899,  by 
facsimile  at  630/252-5045,  or  by 
electronic  mail  at 
tonja .  stokes@ch .  doe.gov. 

SUPPLEMENTARY  INFORMATION:  The  Scope 
of  Work  covers  applied  research  in  five 
work  areas  as  described  below  as  Tasks 
1,  2,  3,  4  and  5.  In  addition  to  these 
tasks,  the  Scope  of  Work  includes 
Subtasks  A  and  B.  Subtask  A  will 
require  the  participant  to  provide  a 
report  that  will  identify  and  quantify  the 
potential  technical  market  for 
microtm-bine  systems.  Subtask  B  will 
require  the  participant  to  provide  a 
commercialization  plan  which  supports 
the  proposed  technological 
development. 

The  Tasks  represent  an  increasing 
progression  of  maturation  stages  for 
technology  development.  Task  1 
involves  concept  research  and 
development;  Task  2  involves 
subsystem  component  design  and 
development;  Task  3  involves 
microturbine  modifications  for 
integration  of  advanced  technologies; 
Task  4  involves  microturbine  system 
assembly  and  testing,  and  Task  5 
involves  pre-commercial  demonstration. 
Depending  on  the  current  matiu-ation  of 
proposed  technologies,  the  work  may 
start  at  any  task  if  prior  work  has  been 
performed  that  would  satisfy 
completion  or  sufficient  progress  of  the 
previous  task(s).  For  example,  an 
applicant  with  an  innovative  concept 
but  limited  development  experience  for 
that  concept  may  decide  to  apply  only 
under  Task  1.  Whereas,  applicants  with 
more  developed  concepts  may  elect  to 
bypass  the  initial  tasks.  Applications 
may  address  any  combination  or 
portions  of  the  tasks.  While  it  is  not 
mandatory  for  applications  to  address 
only  sequentially  numbered  tasks  (e.g., 
applying  under  Tasks  1,  3  and  4  is 
allowable),  there  must  be  a  logical 


sequence  of  the  tasks  to  be  performed 
based  on  the  nature  of  the  work  to  be 
performed. 

The  ultimate  maturation  of 
technologies  will  be  reached  upon  the 
attainment  of  the  solicitation  objectives 
in  a  pre-commercial  demonstration  of 
8000  hours  (Task  5).  Although  it  is  the 
intention  of  this  solicitation  to  support 
development  of  microturbine  systems 
that  will  so  culminate,  there  also  is 
relevancy  in  gaining  a  better 
understanding  of  advanced  technologies 
and  their  impact  on  microturbines.  In 
such  a  case,  development  of  a 
completed  conunercial  system  may  not 
be  feasible.  For  example,  development 
may  end  prior  to  the  maturation  state  of 
Task  5,  or  Task  5  may  be  scheduled  to 
complete  less  than  the  8000  hours  (but 
more  than  4000  hours  as  discussed 
below)  identified  in  the  solicitation  as  a 
goal  for  commercialization.  Regardless 
of  the  tasks  proposed,  applications  will 
raise  the  mat^lration  level  of  the  concept 
relative  to  the  solicitation  objectives. 

Insofar  as  Subtask  A  and  B  are 
concerned,  all  participants  will 
complete  the  program  and  planning 
report  required  by  Subtask  A.  which 
will  become  part  of  the  lowest 
numbered  Task  proposed.  Additionally, 
participants  performing  work  under 
Tasks  3.  4  and/or  5  will  complete  the 
commercialization  plan  required  by 
Subtask  B  as  a  part  of  the  lowest 
niunbered  Task  proposed  that  is  equal 
to  or  greater  than  3. 

All  work  proposed  to  be  performed 
under  an  application  must  be  scheduled 
for  completion  within  the  five  year  life 
expectancy  of  this  program. 
'"Under  Tasks  1  and  2  that  follow,  the 
work  may  be  performed  with  respect  to 
any  test  device  or  turbines  that  could 
serve  as  a  logical  and  cost  effective 
intermediate  basis  for  developing  a 
technology  for  microturbines.  However, 
any  such  technology  developed  under 
Tasks  1  and  2  must  have  applicability 
to  microtiu-bines. 

Under  Tasks  3.  4  and  5  that  follow,  all 
work  must  be  performed  with  respect  to 
microturbines  and  the  demonstration 
required  under  Task  5  must  be 
performed  on  a  microturbine.  In 
performing  this  work,  one  or  more  such 
turbines  may  be  used. 

Work  under  all  tasks  will  be  enhanced 
by  the  participation  of  an  end  user.  For 
these  tasks,  this  solicitation  encourages 
the  coordination  of  technical  and 
administrative  activities  with  an  end 
user.  Long-term  demonstration  under 
Task  5  should  be  conducted  at  an  end 
user  that  is  conmiitted  by  the  applicant. 
We  encourage  the  demonstration  to  be 
conducted  at  an  Industry  of  the  Futiu« 
Company. 
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Task  1 — ^The  starting  point  of  this  task 
shall  be,  as  a  minimum,  a  technological 
concept(s)  witi  prior  experimental 
evidence  of  its  jotential  for  meeting  the 
solicitation  objectives.  The  participant 
will  identify  thfi  form,  function,  and  fit 
of  all  components  necessary  to  execute 
the  proposed  tachnology.  The 
participant  will  also  develop 
preliminary  designs  compatible  with  the 
properties  of  the  advanced  material 
system{s).  The  participant  will  also 
develop  prelinnnary  designs  for  the 
components.  Testing  on  preliminary 
articles  may  bej  done  at  a  scale  suitable 
to  confirm  the  design  parameters  that 
were  used  and  ko  give  qualitative  and 
quantitative  indications  that  the 
components  w^ll  perform  as  plamned. 

Task  2 — The  participant  will 
complete  detai  ed  designs  of  the 
selected  subsystem  components.  The 
design  process  will  include  the 
investigations  ( )f  all  process  and 
economic  parameters  for  integrating  the 
selected  components  into  a  viable 
microturbine  s  irstem.  The  components 
will  be  manufa  ctured  and  the  sub- 
system will  be  assembled.  Development 
and  testing  wil|  be  done  to  verify  and 
optimize  the  overall  approach,  to 
provide  operating  and  control 
parameters,  anp  to  establish  allowable 
microturbine  operating  ranges,  energy 
efficiency,  sensitivity  to  fuel  variability, 
and  other  facte  rs  affecting  the 
performance  ai  id  competitiveness  of  the 
microturbine  s  ^stem. 

Tasic  3 — The  design  of  a  microturbine 
will  be  adapte(  t  in  parallel  to 
component  de'  ^elopment  to  assure 
compatibility,  jptimum  fit,  and 
functionality. '  'he  work  under  this  task 
will  integrate  Lardware,  controls,  and 
operating  procsdures  for  startup,  steady 
operation  over  the  usual  power  range 
(for  example  5  )%  to  100%  of  rated 
output),  planned  changes  (such  as 
anticipated  shutdown  or  transitions  of 
operating  load  ,  and  unexpected 
changes  in  po^  /ei  output  (such  as  lost 
load)  and  dete  mining  such  parameters 
as  energy  effic  ency  and  emissions. 

Task  4 — Th(  applicant  shall  design 
and  fabricate  a  complete  microturbine 
system  that  ut:  lizes  the  subsystems 
components  d  jveloped  under  Task  2  or 
elsewhere.  The  subsystem  components 
shall  exhibit  the  form,  function,  and  fit 
compatible  wi  h  the  modified 
microturbine  (  eveloped  either  under 
Task  3  or  elsei  irhere.  The  applicant  shall 
prove,  either  b  y  subsystem  rig  testing  or 
by  demonstrating  on  a  microturbine,  the 
ability  of  the  s  iibsystem  components  to 
perform  as  planned.  Such  testing  shall 
include  those  sensors  and  controllers 
needed  to  mai  atain  testing  over  the 
design  operati  ag  range  of  the  turbine. 


Test  results  shall  include  relationships 
among  performance,  efficiency, 
emissions,  temperatiires,  and  all  other 
relevant  parameters  that  quantify  and 
qualify  the  system  for  commercial 
delivery. 

The  completion  of  Task  4  would 
result  in  the  assembly  of  an  advanced 
industrial  gas  turbine  that  incorporates 
components  completed  under  this  task 
or  elsewhere.  The  advanced  industrial 
gas  turbine  shall  be  ready  for  insertion 
into  a  commercial  package  that  is 
suitable  for  shipment,  installation,  and 
demonstration  in  the  field  under  Task  5. 

Task  5 — A  host  site{s)  will  be  selected 
for  demonstration  of  the  microturbine 
system  developed  by  the  completion  of 
Task  4  or  elsewhere.  The  participant 
will  integrate  the  turbine  with  the 
balance  of  plant  equipment  that  makes 
the  microturbine  system  compatible 
with  the  needs  of  a  specific  host  site{s). 
The  completion  of  Task  5  would  result 
in  an  8000-hour  demonstration  of  an 
advanced  microturbine  that  can  be 
reasonably  expected  to  meet  one  or 
more  project  objectives.  At  a  minimum, 
the  demonstration  shall  comprise  4000 
hours  of  operation  at  a  host  site  that  is 
compatible  with  an  operating  rate  of  at 
least  4000  hours  per  annum. 

The  applicant  will  complete  a 
coordinated  plan  for  the  demonstration 
that  incorporates  the  perspectives  of  all 
relevant  parties,  including  the  host  site. 
The  plan  will  also  assign 
responsibilities  on  all  matters  necessary 
to  execute  the  demonstration  plan,  such 
as  business  arrangements,  balance  of 
plant  equipment,  site  construction,  site 
integration,  periodic  inspections  of 
hardware,  visitations  of  third  parties, 
data  acquisition  at  the  host  site  to  verify 
expected  benefits,  and  obtainment  of 
environmental,  construction,  operating, 
and  other  permits. 

In  support  of  the  Office  of  Industrial 
Technologies  and  the  nation's 
industries,  it  is  preferred  that  the 
demonstration  be  conducted  at  an 
Industry  of  the  Future  Company.  If  it  is 
not  feasible  to  conduct  the 
demonstration  at  an  Industry  of  the 
Future  Company  or  if  there  are  valid 
reasons  to  do  the  demonstration 
elsewhere,  a  host  site  other  than  an 
Industry  of  the  Future  Company  may  be 
proposed.  Host  sites  comprising 
buildings  or  natural  gas  and  electric 
utility  sites  may  be  relevant  to  programs 
of  the  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Office  of  Building 
and  Community  Systems,  and  the  Office 
of  Power  Technologies  respectively.  In 
such  cases,  the  result  of  the 
demonstration  will  be  coordinated  with 
these  offices  as  feasible  and  appropriate 
by  the  DOE  program  manager. 


The  demonstration  shall  be 
representative  of  significant  market 
segments  of  the  distributed  power 
generation  industry.  As  a  result,  the 
successful  demonstration  at  the  host  site 
will  be  expected  to  exemplify  the 
resolution  of  the  typical  barriers  (such 
as  technical,  environmental,  industry 
acceptance,  and  control  issues  related  to 
an  interconnection  to  the  existing  local 
utility  transmission  and  distribution 
grid)  that  impede  the  widespread 
adoption  of  distributed  generation.  In 
this  regard,  all  hours  of  operation  may 
be  accumulated  under  the 
demonstration  while  the  host  site  is 
interconnected  to  the  existing  local 
utility  grid  that  exists  for  the  routine 
transmission  and  distribution  of  electric 
power.  Accordingly,  the  balance  of 
plant  equipment  may  be  sufficient  to 
generate  and  condition  such  electric 
power,  and  all  hardware  may  be 
provided  for  interconnection  to  the  local 
utility  grid. 

Subtask  A — Subtask  A  is  required  for 
any  applicant  selected  for  award  and 
will  be  performed  in  conjunction  with 
the  lowest  numbered  task  which  the 
participant  will  do  work.  The  completed 
report  must  be  received  within  90  days 
of  award  of  the  cooperative  agreement 
and  will  be  submitted  in  accordance 
with  topical  report  requirements. 

With  emphasis  on  the  Industries  of 
the  Future  Companies,  but  not 
excluding  other  applicants,  the  report 
will  further  define  completed 
distributed  generation  and  combined 
heat  and  power  systems  likely  to  be 
available  at  the  successful  completion  of 
this  project.  The  participant  will 
identify  and  quantify  the  potential 
technical  markets  for  such  systems.  In 
areas  such  as  energy  efficiency, 
performance,  cost,  and  emissions,  the 
participant  will  provide  detailed 
rationale  that  supports  these 
projections.  All  barriers  such  as  the  lack 
of  uniform  grid  connection  standards 
that  will  impact  on  the  technical  markej 
will  be  identified.  However,  any  barriers 
that  are  out  of  the  control  of  the 
participant  shall  be  deemed  not  to 
impact  on  the  projected  technical 
market. 

Subtask  B — Subtask  B  is  required  for 
any  applicant  selected  for  award  that 
proposed  on  Tasks  3,4,  and/or  5  and 
will  be  performed  in  conjunction  with 
the  lowest  niunbered  task  proposed.  The 
completed  report  must  be  received 
within  180  days  of  initiation  of  the 
lowest  numbered  Task  (3-5)  imder 
which  the  participant  will  da  work. 
This  report  will  be  submitted  in 
accordance  with  topical  report 
requirements. 
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The  main  impetus  for  this  work  is  the 
commercial  implementation  of 
efficiency,  clean,  and  cost-effective 
microtiu-bines  in  distributed  generation 
and  combined  heat  and  power 
system(s).  It  is  essential  that  a 
commercialization  plan  support  the 
proposed  technological  development. 
Participants  doing  work  under  Tasks  3, 
4,  or  5  shall  complete 
commercialization  plans  and  strategies 
for  all  relevant  functions  in  the 
commercialization  process  such  as  cost- 
effective  manufacturing,  marketing, 
production  volumes,  and  support  for  the 
participant's  microturbine  system.  The 
commercialization  plan  will  emphasize 
market  applications  in  the  Industries  of 
the  Futiu-e  Companies. 

As  applicants  may  apply  under  one  or 
more  of  the  five  tasks  within  the 
solicitation's  Scope  of  Work,  there  is  a 
wide  range  in  the  niunber  of  potential 
awards  and  award  values.  DCDE  expects 
to  award  six  (6)  to  ten  (10)  cooperative 
agreements  under  this  solicitation.  It  is 
estimated  that  individual  awards  will 
range  in  value  between  approximately 
$500,000.00  and  $10,000,000.00  of  DOE 
funding  and  will  require  recipient  cost 
sharing.  A  minimiun  non-federal  cost 
sharing  commitment  of  30%  of  the  total 
cost  for  Tasks  1  and  2,  45%  of  the  total 
cost  for  Tasks  3  and  4,  and  60%  of  the 
total  cost  for  Task  5  is  required. 

Estimated  DOE  funding  is  $40  million 
over  a  five-year  period.  DOE  reserves 
the  right  to  fund  any,  all,  or  none  of  the 
applications  submitted  in  response  to 
this  solicitation.  All  awards  are  subject 
to  the  availability  of  funds. 

Any  non-profit  or  for-profit 
organization  or  other  institution  of 
higher  education,  or  non-federal  agency 
or  entity  is  eligible  to  apply,  imless 
otherwise  restricted  by  the  Simpson- 
Craig  Amendment.  In  addition, 
applicants  must  satisfy  the  requirements 
of  the  Energy  Policy  Act  in  order  to  be 
eligible  for  award. 

Issued  in  Argonne,  Illinois  on  February  1, 
2000. 

James  R.  Bieschke, 

Acquisition  and  Assistance  Group,  Acting 
Group  Manager. 

[FR  Doc.  00-2796  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  S4S0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science,  Basic  Energy 
Sciences  Advisory  Committee 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notices  announces  a 
meeting  of  the  Basic  Energy  Sciences 


Advisory  Committee  (BESAC).  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Monday,  February  28,  2000,  8:15 
a.m.  to  5:15  p.m.;  Tuesday,  February  29, 
2000,  8:30  a.m.  to  4:30  p.m.;  and 
Wednesday,  March  1,  2000,  8:30  a.m.  to 
12:00  p.m. 

ADDRESS:  Gaithersburg  Washingtonian 
Marriott  Center,  9751  Washingtonian 
Boulevard,  Gaithersburg,  MD  20878. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Long;  Office  of  Basic  Energy 
Sciences;  U.S.  Department  of  Energy; 
19901  Germantown  Road;  Germantown, 
MD  20874-1290;  Telephone:  (301)  903- 
5565. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  purpose 
of  this  meeting  is  to  provide  advice  and 
guidance  with  respect  to  the  basic 
energy  sciences  research  program. 
Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following: 

Monday,  February  28,  2000 

•  Welcome  and  Introduction 

•  Remarks  fi-om  Acting  Director,  Office 

of  Science 

•  News  from  Basic  Energy  Sciences 

•  President's  R&D  Focus  Areas  for  FY 

2001 

•  BES  Discussion  of  R&D  Focus  Areas 

for  FY  2001 

•  Report  of  the  Neutron  Scattering 

Subpanel 

•  Update  on  4th  Generation 

Synchrotron  Light  Source  Activities 

Tuesday,  February  29,  2000  . 

•  Report  of  the  Electron  Beam 

Microcharacterization  Center 
Review  Subpanel 

•  Report  of  the  Advanced  Light  Source 

Subpanel 

•  Brief  overviews  of  BES  programs 

Wednesday,  March  1,  2000 

•  Advisory  Committee  Discussion  of 

Issues 

•  Review  of  Calendar  Year  2000 

Calendar 
Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  shoidd 
contact  Sharon  Long  at  301-903-6594 
(fax)  or  sbaron.Iong@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  prior  to  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 


agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
lE-190,  Forrestal  Building;  1000 
Independence  Avenue,  SW; 
Washington,  DC  20585;  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  holidays. 

Issued  in  Washington,  D.C.  on  February  3, 
2000. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  00-2794  Filed  2-7-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Building  Energy  Codes  Program: 
Worlcshop  on  Analysis  of  Standard 
90.1-1999 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Department  of  Energy  is 
in  the  process  of  making  a 
determination  as  to  whether  ASHRAE/ 
lESNA  Standard  90.1-1999  would  save 
energy  in  commercial  buildings.  In 
doing  so,  we  are  performing  a 
comparative  analysis  of  the  1989  edition 
of  that  standard  to  the  1999  edition  and 
seeking  input  on  our  proposed  approach 
to  carrying  out  that  analysis. 
DATES:  The  Department  will  hold  a 
public  workshop  on  February  17,  2000, 
in  Washington,  DC.  Please  send  requests 
to  speak  at  the  workshop  so  that  we 
receive  them  by  4:00  p.m.,  February  14, 
2000.  The  Department  must  also  receive 
ten  (10)  copies  of  statements  to  be  given 
at  the  public  workshop  no  later  than 
4:00  p.m..  February  15,  2000,  and  we 
request  that  you  provide  a  computer 
diskette  of  each  statement  in 
WordPerfect  '^  at  that  time. 
ADDRESSES:  Please  address  requests  for 
the  proposed  methodologj'  for  the 
comparative  analysis  or  requests  to 
make  statements  at  the  public  workshop 
and  copies  of  those  statements  to 
Brenda  Edwards-Jones  at  the  following 
address:  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-41,  1000 
Independence  Avenue,  SW, 
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Washington,  D^  20585-0121.  You 
should  identify  documents  as  either, 
"Request  for  Proposed  Methodology,"  or 
"Request  to  Sptak,"  or  "Statement," 
followed  by,  "Workshop  on  Analysis  of 
Standard  90.1-1999".  The  workshop 
will  begin  at  9:fl0  a.m.,  on  February  17, 
2000,  in  RoomiE-245  at  the  U.S. 
Department  of  Energy,  Forrestal 
Building,  1000  ^dependence  Avenue, 
SW,  Washingtoto,  DC. 

You  can  read  copies  of  the  transcript 
of  the  public  workshop  in  the  Freedom 
of  Information  Reading  Room  (Room 
No.  lE-190)  at  the  U.S.  Department  of 
Energy,  Forrest^  Building,  1000 
Independence  A^venue,  SW, 
Washington,  DC,  between  the  hours  of 
9  a.m.  and  4  p.n.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  obtain  copies  of  the  referenced 
standard  ASHB  AE/IESNA  Standard 
90.1-1999  by  n  quest  from  the  American 
Society  of  Heat  ng,  Refrigerating  and 
Air-ConditioniOg  Engineers,  Inc.,  1791 
Tullie  Circle,  NE,  Atlanta,  GA  30329, 
(404)  636-840(1  http:// 
www.ASHRAEiprg.  You  may  obtain  a 
copy  of  the  "Prpposed  Methodology  for 
a  Comparative  Analysis  of  ASHRAE/ 
lESNA  Standard  90.1-1989  and 
Standard  90.1-^999"  from  the 
Department  by  Jrequest  from  the  address 
listed  above.  The  proposed  methodology 
may  also  be  downloaded  from  the  Office 
of  Building  Tec  hnical  Assistance  web 
site  listed  belo\  i. 

The  latest  infcrmation  regarding  the 
public  workshop  is  available  on  the 
Office  of  Buildmg  Technical  Assistance 
web  site  at  the  following  address:  http:/ 
/www.eren.do0.gov/buildings/codes — 
standards/. 

FOR  FURTHER  INtoRMATK>N  COffTACT:  Jean 
).  Boulin,  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-^2,  1000 
Independenoe  Avenue,  SW, 
Washington.  Dt  20585-0121.  (202)  586- 
9870.  email:  Jein.Boulin@EE.DOE.gov 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Authority 

Section  304(t)(2)  of  Title  ID  of  the 
Energy  Conservation  and  Production 
Act,  as  amended  (ECPA  or  Act),  requires 
the  Secretary  of  Energy  (We,  DOE,  or  the 
Department)  toi  determine  whether  the 
revisions  of  ASjHRAE/IESNA  Standard 
90.1  embodied  ;in  the  1999  edition  will 
improve  energy  efficiency  in 
commercial  biiildings.  A  notice  of  the 
determination  is  required  to  be 
published  in  the  Federal  Register.  If  the 
Secretary  makqs  an  affirmative 
determination,  leach  State  is  required  to 
review  and  up<  ate  the  provisions  of  its 


commercial  building  code  regarding 
energy  efficiency  in  accordance  with 
Standard  90.1-1999.  Each  State  is 
further  required,  within  two  years  of  an 
affirmative  determination,  to  certify  and 
demonstrate  to  the  Secretary  that  its 
State  commercial  building  code  meets 
or  exceeds  the  revised  standard.  If,  on 
the  other  hand,  the  Secretary  determines 
that  Standard  90.1-1999  will  not 
improve  energy  efficiency  in 
commercial  buildings,  then  State 
commercial  code  provisions  regarding 
energy  efficiency  shall  continue  to  meet 
or  exceed  Standard  90.1-1989. 

B.  Background 

In  preparation  for  making  the 
determination,  we  are  doing  a 
comparative  analysis  between  the  1989 
edition  and  1999  edition  of  Standard 
90.1.  An  initial  analysis  was  prepared  in 
the  summer  of  1999  and  the  results  were 
presented  to  the  Standing  Standards 
Project  Committee  90.1,  the  ASHRAE 
committee  responsible  for  revising 
Standard  90.1.  It  was  also  shared  with 
other  interested  parties.  At  that  time  we 
identified  the  shortcomings  that  we 
perceived  in  the  analysis,  and  suggested 
how  some  could  be  resolved.  Comments 
were  requested  on  these  issues  and 
other  issues  that  people  might  identify. 
We  have  developed  an  approach  to 
complete  that  analysis  that  addresses 
these  issues.  We  are  holding  a  workshop 
to  obtain  conmient  on  the  approach  and 
to  identify  any  other  issues.  This 
workshop  is  the  subject  of  today's 
notice. 

C.  Summary  of  Proposed  Comparative 
Analysis 

We  propose  to  carry  out  both  a 
qualitative  and  quantitative  comparison 
of  the  Standard  90.1-1989  and  Standard 
90.1-1999.  The  proposed  analysis 
would  provide  qualitative  comparisons 
of  the  stringencies  between  the  two 
editions  of  Standard  90.1  in  the  scope 
of  the  standard;  the  building  envelope 
requirements;  the  building  lighting 
requirements;  the  building  mechanical 
equipment  requirements;  and  the  paths 
to  compliance.  The  quantitative 
comparison  of  energy  codes  would  be 
done  on  whole  building  energy 
simulations  of  buildings  built  to  each 
standard.  We  propose  to  simulate  seven 
representative  building  types  in  11 
representative  U.S.  climates.  The 
detailed  methodology  for  the 
quantitative  comparison  is  presented  in 
"Proposed  Methodology  for  a 
Comparative  Analysis  of  ASHRAE/ 
lESNA  Standard  90.1-1989  and 
Standard  90.1-1999." 


n.  Discussion 

A.  Proposed  Comparative  Analysis  of 
Standard  90.1-1989  and  Standard  90.1- 
1999 

We  propose  to  carry  out  both  a 
qualitative  and  quantitative  comparison 
of  the  Standard  90.1-1989  and  Standard 
90.1-1999. 

Qualitative  Comparisons 

The  proposed  analysis  would  provide 
qualitative  comparisons  of  the 
stringencies  between  the  two  editions  of 
Standard  90.1  in  each  of  the  following 
areas: 

Scope  of  the  standard. 
Building  envelope  requirements, 
Building  lighting  requirements. 
Building  mechanical  equipment 

requirements. 
Paths  to  compliance. 

The  emphasis  of  the  qualitative 
comparison  would  differ  between  the 
envelope,  lighting,  and  mechanical 
sections.  In  the  building  envelope 
section,  the  comparison  would  focus  on 
the  impact  of  the  different  building 
envelope  requirements  on  the  building 
heating  and  cooling  loads  for  different 
building  types  and  climates.  The 
envelope  comparison  would  examine 
requirements  for  all  envelope 
components,  including  roofs,  walls, 
floors,  and  fenestration  as  well  as 
explore  variations  in  construction  types 
and  in  the  window-to- wall  ratio. 

In  the  lighting  requirements 
comparison,  the  focus  would  be 
primarily  on  the  impact  the  different 
lighting  requirements  have  on  lighting 
energy  use,  eis  well  as  on  building  loads. 
The  comparison  would  look  separately 
at  the  whole  building  and  space-by- 
space  lighting  requirements  in  both 
standards  in  a  variety  of  commercial 
building  types,  as  well  as  examine  the 
affect  of  any  "additional  lighting  power 
allowances." 

The  mechanical  requirements 
comparison  would  be  divided  into 
comparisons  of  equipment  efficiency 
requirements  and  system  design 
requirements.  The  system  design 
requirements  affect  both  the  system 
efficiency,  system  load,  and  may  have 
direct  energy  impacts  due  for  instance 
to  fan  design.  Tables  of  relative 
stringency  and  estimated  positive  or 
negative  national  energy  impact  would 
be  prepared  based  on  practical 
application  of  the  system  design 
requirements  in  each  standard. 

Each  standard  has  multiple  ways  to 
demonstrate  compliance.  We  woiild 
enimierate  the  multiple  paths  to 
compliance,  but  do  not  propose  a 
detailed  comparison  of  the  relative  . 
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stringency  of  alternate  paths  internal  to 
a  single  standard  or  between  standards. 
The  large  quantity  of  variables  among 
the  alternative  compliance  paths  would 
make  such  analysis  prohibitive  to 
imdertake.  Fiulher,  we  know  of  no  data 
on  which  to  base  the  selection  of 
representative  requirements  for  such  an 
analysis.  Assignment  of  requirements 
would  be  arbitrary.  Rather  we  would 
focus  on  what  we  believe  is  the  most 
common  approach  to  using  the  standard 
.  in  question  for  particular  building  types. 

Quantitative  Comparison 

We  propose  to  base  the  quantitative 
comparison  of  energy  codes  on  whole 
building  energy  simulations  of  buildings 
built  to  each  standard.  We  would 
simulate  seven  representative  building 
types  in  11  representative  U.S.  climates. 
The  simulated  buildings  would  utilize 
the  15  zone  building  prototype  used  in 
previous  DOE  building  research,  and  the 
energy  use  intensities  for  each  zone 
from  the  simulations  would  be  scaled  to 
correctly  reflect  variations  in 
characteristic  building  sizes  and  shapes 
for  each  representative  building  type. 
Energy  Use  Intensities  (EUIs)  developed 
for  each  representative  building  type 
would  be  weighted  by  total  national 
square  footage  in  each  representative 
building  category  to  provide  an  estimate 
of  the  national  energy  savings.  Note  that 
only  changes  to  new  buildings  would  be 
considered  in  this  quantitative  analysis. 
The  scope  of  ASHRAE  90.1-1999  also 
addresses  additions  and  renovations  to 
existing  buildings.  While  this  may  have 
a  significant  energy  impact,  we  do  not 
believe  the  data  is  available  to  quantify 
this  impact.  We  propose  to  point  out 
this  difference  in  the  qualitative 
comparison  of  the  two  standards. 

B.  Public  Workshop 

1.  Procedures  for  Submitting  Requests 
To  Speak 

You  will  find  the  time  and  place  of 
the  public  workshop  listed  at  the 
beginning  of  this  notice.  The 
Department  invites  any  person  who 
would  like  to  attend  the  public 
workshop  to  notify  Brenda  Edwards- 
Jones  at  (202)  586-2945.  You  may  hand 
deliver  requests  to  speak  to  the  address 
indicated  at  the  beginning  of  this  notice 
between  the  hours  of  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays,  or  send  them  by  mail. 

2.  Conduct  of  Workshop 

The  workshop  will  be  conducted  in 
an  informal,  conference  style.  The 
Department  may  use  a  professional 
facilitator  to  facilitate  discussion,  and  a 
court  reporter  will  be  present  to  record 


the  transcript  of  the  meeting.  We  will 
present  summaries  of  comments 
received  before  the  workshop,  allow 
time  for  presentations  by  workshop 
participants,  and  encourage  all 
interested  parties  to  share  their  views  on 
issues  affecting  the  proposed  analysis. 
Following  the  workshop,  we  will 
provide  an  additional  one  week 
comment  period,  during  which 
interested  parties  will  have  an 
opportimity  to  present  further  conunent 
on  the  proposed  analysis. 

The  Department  will  arrange  for  a 
transcript  of  the  workshop  and  will 
make  the  entire  record  of  the  workshop, 
including  the  transcript,  available  for 
inspection  in  the  Department's  Freedom 
of  Information  Reading  Room.  Any 
person  may  purchase  a  copy  of  the 
transcript  from  the  transcribing  reporter. 

C.  Issues  Requested  for  Comment 

The  Department  of  Energy  is 
interested  in  receiving  comments  and/or 
data  concerning  issues  relating  to  the 
comparative  analysis  of  Standard  90.1- 
1989  and  Standard  90.1-1999.  We  are 
especially  interested  in  any  comments 
or  data  regarding: 

(1)  The  seven  building  types  listed 
below  and  selected  for  analysis. 

(2)  The  11  representative  climate 
locations  proposed  for  the  analysis. 

(3)  The  frequency  of  use  of  altemative 
paths  to  compliance  in  building 
standards  (e.g.  space-by-space  versus 
whole  building  lighting  power 
allowances). 

(4)  New  non-residential  building 
construction  data  by  State  or  census 
division  and  building  type. 

(5)  Data  to  quantify  the  impact  of 
Standard  90.1-1999  on  additions  and 
renovations  to  existing  buildings. 

(6)  The  prevalence  of  the  semi-heated 
building  envelope  subcategory  in  the 
building  types  proposed  for  analysis. 

(7)  Specific  comments  on  the 
preliminary  energy  savings  analysis 
distributed  in  June  1999. 

The  seven  building  types  proposed  for 
the  analysis  are  Office,  Retail, 
Education,  Lodging,  Public  Assembly, 
Food  Service,  and  Warehouse  and 
Storage.  It  is  currently  proposed  to 
include  outpatient  health  care  buildings 
in  the  office  building  category.  These 
buildings  together  will  account  for 
approximately  80%  of  commercial 
building  energy  use,  and  national 
weights  for  each  of  these  building 
categories  can  be  readily  obtained 
through  the  Commercial  Buildings 
Energy  Consumption  Survey  (CBECS) 
data.  One  category  of  building  which  is 
conspicuously  absent  is  multifamily 
dwellings  over  three  stories  above  grade. 
Relevant  data  on  current  stock. 


construction,  or  building  configuration 
for  this  category  would  allow  its 
inclusion  in  the  analysis. 

The  11  climate  variations  proposed 
for  the  analysis  are  the  same  as  those 
used  in  the  National  Energy  Model, 
version  5,  and  in  the  initial  analysis  and 
they  are  proposed  to  be  represented  by 
the  same  climate  locations  used  in  that 
analysis.  The  climate  locations  are: 
Providence,  Rhode  Island;  Detroit, 
Michigan,  Minneapolis,  Minnesota; 
Knoxville,  Tennessee;  Shreveport, 
Louisiana,  Tampa,  Florida;  Denver, 
Colorado;  Phoenix,  Arizona;  Seattle 
Washington;  Fresno,  California;  and  Los 
Angeles,  California.  We  would  be 
interested  to  know  of  any  data  or 
analysis  that  would  indicate  that  these 
are  inappropriate  for  this  analysis,  and 
what  alternatives  are  more  appropriate 
and  why. 

This  analysis  proposes  to  set  criteria 
for  buildings  using  what  are  believed  to 
be  the  most  common  paths  to 
compliance.  Any  data  describing  the 
relative  frequency  of  use  of  altemative 
paths  to  compliance  would  be 
appreciated  as  would  more  detailed  data 
on  building  construction  by  State, 
region  and  building  type.  Additionally, 
we  are  interested  in  data  regarding  the 
type  and  fraction  of  buildings  which 
should  be  modeled  as  semi-heated 
buildings  for  the  90.1-1999  standard. 
Finally,  as  the  methodology  proposed  is 
an  extension  of  what  was  done  for  the 
preliminary  analysis  in  June,  any 
comments  on  that  methodology  and  the 
questions  raised  in  the  presentation, 
would  be  appreciated. 

These  data  will  help  us  to  make  a 
determination  whether  ASHRAE/IESNA 
Standard  90.1-1999  will  improve 
energy  efficiency  in  commercial 
buildings. 

Issued  in  Washington,  DC,  on  February  2, 
2000. 

Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc.  00-2793  Filed  2-7-00;  8:45  am] 

BtLUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Notice  of  Competitive  Rnancial 
Assistance  for  the  Office  of  Energy 
Efficiency  and  Renewable  Energy 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  Competitive  Financial 
Assistance  Solicitation,  State  Science 
Initiative  for  Applied  Research, 
Development  and  Demonstration 
Projects. 
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summary:  The  D  spartment  of  Energy 
(DOE)  is  annour  cing  a  competitive 
solicitation  for  a  jplications  for 
cooperative  agre  jfnents  to  pursue 
applied  research  ,  development  and 
demonstration  (  ncluding  field  testing) 
involving  energ;  efficiency. 
Demonstrations  will  be  limited  to  field 
tests  which  pro\  ide  critical  operational 
feedback  to  rese  ut:hers  and/or 
manufactiuers  f(  ir  the  purpose  of 
improving  techr  ical  performance  or 
lowering  costs. 

It  is  estimated  that  funding  of 
approximately  S  B  million  will  be 
available  for  7  tc  10  awards  under  this 
solicitation  in  fi;  ical  year  2000.  Seven 
priority  areas  of  interest  have  been 
identitied  throu  ;h  a  collaborative 
planning  proces  s  with  the  States  during 
the  past  year:  (1   Bio-based  products 
and  bioenergy;  (2)  Fuel  cells  and 
microturbines;  { J)  Petroleum  industry; 
(4)  Schools;  (5)  (combined  heat  and 
power  and  distr  buted  generation;  (6) 
Data  acquisition;  and  (7)  Transportation. 
The  awards  will  be  for  a  period  of  one 
to  three  years.    I 

Proposals  will  be  subject  to  the 
objective  merit  neview  procedures  for 
the  Office  of  Enf  rgy  Efficiency  and 
Renewable  Ener  jy  (EERE).  Eligibility 
under  this  solic;  tation  is  restricted  to 
state  energy  offi  :es  and  state  energy 
research  organiaations.  These 
organizations  m  ly  enter  teaming 
arrangements  w  th  industry,  DOE 
national  laborat  >ries,  private 
educational  inst  itutions,  non-profit 
organizations,  aid  Native  American 
organizations. 

Applications  )y  DOE  management 
and  operating  c(  intractors  (M&O)  will 
not  be  eligible  f(  ir  award.  However, 
applications  tha  t  include  performance 
of  a  portion  of  t]  le  project,  not  to  exceed 
50  percent  of  th ;  total  effort,  by  an  M&O 
contractor  will  lie  eligible  provided  that 
the  proposed  us  a  of  any  such  entity  is 
specifically  autl  lorized  in  writing  by  the 
DOE  Contractin ;  Officer  or  authorized 
designee  respoi^ible  for  the  M&O. 

This  solicitation  provides 
opportunities  tc  leverage  funds  for 
important  Resejrch,  Development  and 
Demonstration  RD&D)  designed  to 
advance  techno  ogies  that  promote 
energy  efficienoy.  It  is  anticipated  that 
a  minimum  of  X  percent  non-Federal 
cost-sharing  wip  be  required  for  all 
projects  receivii  ig  awards.  Any 
proposed  cost-s  laring  above  the 
minimum  20  pt  rcent  will  be  given 
favorable  consideration  in  the  selection 
process. 

DATES:  The  fonial 
document,  which 
detail  about  spe  ci 


solicitation 
will  include  greater 
ific  program  areas  of 


interest,  application  instructions,  due 
dates  and  evaluation  criteria,  is 
expected  to  be  issued  later  in  February 
2000.  Prospective  applicants  will  be 
encouraged  to  submit  a  pre-application, 
not  longer  than  two  pages,  within  20 
days  following  issuance  of  the 
solicitation.  All  pre-applications  must 
be  submitted  by  an  eligible  applicant.  A 
response  to  the  pre-application 
encouraging  or  discouraging  a  formal 
application  will  be  communicated  to  the 
applicant.  Submission  of  a  pre- 
application  is  not  a  requirement  for 
submitting  an  application  under  this 
solicitation. 

ADDRESSES:  The  formal  solicitation 
document  will  be  disseminated 
electronically  as  Solicitation  No.  DE- 
PS36-00GO10499  through  the  Golden 
Field  Office's  World  Wide  Web  site  at 
http://www.eren.doe.gov/golden/ 
solicitations.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Golden  Field  Office, 
1617  Cole  Blvd.,  Golden,  CO  80401.  The 
Contract  Specialist  is  James  Danim,  at 
FAX  (303)  275-4788  or  e-mail  at 

jim damm@nrel.gov.  All  questions  or 

comments  concerning  this 
announcement  must  be  in  writing  and 
should  be  directed  to  the  attention  of 
Mr.  Damm.  The  preferred  method  of 
submitting  questions  and/or  comments 
is  through  e-mail.  Only  questions  and 
comments  submitted  to  Mr.  Damm  will 
be  considered.  Questions  and/or 
comments  requiring  coordination  with 
EERE  program  officials  will  be  directed 
by  Mr.  Damm  to  the  cognizant  offices. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  EERE  implements  DOE's  strategic 
objectives  of  increasing  the  efficiency 
and  productivity  of  energy  use,  while 
limiting  environmental  impacts; 
reducing  the  vulnerability  of  the  U.S. 
economy  to  disruptions  in  energy 
supplies;  ensuring  that  a  competitive 
electric  utility  industry  is  in  place  that 
can  deliver  adequate  and  affordable 
supplies  with  reduced  environmental 
impacts;  supporting  U.S.  energy, 
environmental,  and  economic  interests 
in  global  markets;  and  delivering 
leading-edge  technologies. 

The  purpose  of  the  planned 
solicitation  is  to  pursue  applied 
research,  development,  and 
demonstration  (including  field  testing) 
with  state  energy  offices  and  state 
energy  research  organizations  in  the 
following  technology  areas  (or 
combination  of  technology  areas)  as 
described  below: 


1.  Bio-Based  Products  and  Bioenergy 

Applications  will  be  accepted  on 
applied  research  and  development  for 
promoting  the  use  of  crops,  trees  and 
residues  to  (a)  replace  conventional 
feedstocks  to  make  chemiced  products; 
or  (b)  enhance  existing,  or  produce  new, 
forest  or  agricultural  (non-food,  non- 
feed)  products.  We  anticipate  that 
proposals  will  include,  but  are  not 
limited  to,  R&D  on:  (a)  Biotechnology 
for  accelerating  the  development  or 
deployment  of  plant  feedstocks  that 
could  be  used  by  companies  to  perform 
biochemical  and  other  conversions  to 
produce  chemicals  and  other  products; 
(b)  plant  physiology  controlling 
important  traits  affecting  crop  and  forest 
productivity;  (c)  improved  production 
methods  and  practices  to  ensure  that  an 
adequate  supply  of  plant-derived 
material  is  available  for  industrial  use; 
or  (d)  improved  conversion  methods  or 
practices  for  the  production  of  bio-based 
chemicals  and  products.  Priority  will  be 
given  to  projects  that  integrate  the  areas 
of  plant  science  and  production  with 
processing  and  utilization  of  new 
chemical,  forest  or  agricultural  (non- 
food, non-feed)  products.  Such 
integrated  projects  that  also  show  a 
linkage  to  the  biopower  and  biofuels 
technologies  are  encouraged. 

2.  Fuel  Cells  and  Microturbines 

Applications  will  be  accepted  for 
applied  research  and  technology  field 
tests  focused  in  both  the  buildings  and 
transportation  sectors.  Proposals  in  the 
fuel  cells  technology  area  should 
include,  but  are  not  limited  to,  applied 
research  and  field  testing  of:  (a)  Proton 
exchange  membrane  (PEM)  fuel  cells 
adapted  for  use  in  residential  and  light 
commercial  facilities,  particularly  the 
operation  of  PEM  fuel  cells  in  a  variety 
of  existing  building  types  (e.g.,  small 
commercial  retail,  light  manufactiuing, 
multi-family  residential)  under  various 
operating  scenarios;  (b)  other  types  of 
fuel  cells  (e.g.,  molten  carbonate,  solid 
oxide)  in  commercial  and  industrial 
facilities;  (c)  fuel  cell  performance  in 
on-road  vehicles  under  various 
operating  conditions;  and  (d)  vehicle 
fleets  as  a  test  bed  for  improving  current 
systems  or  advancing  technologies  to 
generate  hydrogen  from  natural  gas 
reforming  or  through  electrolysis. 

In  the  microturbine  technology  area, 
cooperative  projects  should  focus  on 
applied  research  and  field  testing  over 
a  range  of  applications,  geographic 
locations,  and  operating  systems:  (a)  To 
demonstrate  technical  performance 
reliability  and  durability  and  to  provide 
feedback  for  further  technology 
development;  and  (b)  to  demonstrate 


microturbine  technology  improvements 
or  upgrades,  including  components  or 
subsystems  (e.g.,  gas  compressors, 
recuperators,  and  combust ors). 

3.  Petroleum  Industry 

Applications  will  be  accepted  for 
applied  research  and  testing  of  motors 
and  other  energy-using  equipment  in 
domestic  oil  fields  to  assess  usage  and 
modify  or  replace  equipment  to  reduce 
energy  costs.  Examples  of  efforts  with 
the  states  could  include,  but  are  not 
limited  to:  (a)  Improving  sensor  and 
control  technologies  for  reducing 
electricity  demand  in  the  oil  fields;  (b) 
developing  models  for  field  energy  use 
assessments;  and  (3)  developing 
guidelines  for  equipment  replacement. 

4.  Schools 

Applications  will  be  accepted  for 
applied  research  and  technology  field 
validations/operational  tests  which 
accelerate  adoption  of  new  technologies 
to  improve  the  energy  efficiency  of 
school  facilities.  This  work  should  be 
focused  in  the  following  areas: 

(a)  Building  Technologies — Conduct 
applied  research  and  technology  field 
testing  through  an  integrated  buildings 
approach  in  a  range  of  technology  areas, 
such  as:  space  conditioning  and 
refrigeration;  other  energy-efficient 
appliances;  super-efficient  windows  and 
lighting;  productivity  enhancing 
approaches  (e.g.,  increased  daylighting); 
and  peak  shaving/load  shifting 
technologies  that  reduce  peak  air 
conditioning  demand  during  the  day. 

(b)  Advanced  Technologies — Conduct 
applied  research  and  field  testing  of  (i) 
distributed  generation  technologies, 
including  but  not  limited  to,  fuel  cell, 
microturbine  and  cogeneration 
applications  in  school  facilities;  and  (ii) 
advanced  energy  technologies  for  use  in 
school  facilities. 

(c)  Technology  Integration — Develop  a 
mechanism  that  will  take  the  results  of 
the  building  and  advanced  technologies 
research  and  field  testing  and  integrate 
them  into  a  comprehensive  program 
which  supports,  but  is  not  limited  to, 
the  development  of  technical  design 
guidelines  for  nfew  school  construction 
and  renovations  which  will  be  used  by 
architects,  engineers  and  product 
manufacturers.  Emphasis  also  will  be 
placed  on  building  design  and  financing 
templates  and  related  facilitation  of 
financial  assistance  aimed  at  integrated 
building  efficiency  improvements. 

5.  Combined  Heat  and  Power  (CHP)  and 
Distributed  Power 

Applications  will  be  accepted  for 
work  involving  distributed  power  and 
combined  heat  and  power  technologies. 


Federal  Register / Vol.  65,  No.  26 /Tuesday.  February  8,  2000 /Notices 


6199 


This  work  includes,  but  is  not  limited 
to,  applied  research  and  field  testing  to 
address: 

(a)  Transmission  constraints, 
interconnect  barriers,  and  to  encourage 
strategic  placement  of  distributed  power 
technologies,  consistent  and 
streamlined  siting  and  permitting 
regulations,  and  an  equipment  pre- 
certification  program  to  avoid  long  and 
costly  permitting  delays; 

(b)  New  commercial  and  industrial 
development  and  urban  infill 
redevelopment  for  distributed 
generation  utilizing  several  DOE 
developed  technologies  (e.g.,  fuel  cells, 
microturbines,  industrial  tiu-bines, 
photo voltaics,  wind,  solar  geothermal 
and  energy  storage)  and  demand-side 
management  measures  to  examine 
systemic  operational  parameters  and 
capabilities; 

(c)  Advanced  distributed  power  and 
combined  heat  and  power  technologies 
at  state  and  federal  facilities;  and 

(d)  Hybrid  applications  (e.g.,  hybrid 
wind/fuel  cell/microturbine 
applications)  for  institutional  and 
commercial  application. 

6.  Data  Acquintion 

Applications  will  be  accepted  for:  (a) 
Reviewing  ami  developing 
complementary  State  and  Federal 
energy  data  sets;  (b)  expanding  energy 
data  sets;  and  (c)  redesigning  federal 
and  state  data  collection  instruments  to 
evaluate  the  changing  structxire  of  the 
electric  power  industry  and  the  natural 
gas  industry. 

7.  Transportation 

Emphasis  should  be  placed  upon 
applied  research  and  technology  field 
validations/operational  tests  designed  to 
maximize  the  benefits  of  clean  and 
efficient  vehicle  technologies.  These 
activities  include,  but  are  not  limited  to: 

(a)  Testing  alternative  fuels  performance 
in  on-road  vehicles  under  operating 
conditions  to  test  propulsion  systems; 

(b)  research  on  operating  a  refueling 
infrastructure  for  alternative  fuel 
vehicles;  (c)  transportation  applications, 
such  as  fuel  cells,  hybrid  propulsion 
systems,  motors,  controllers,  and 
sensors. 

Additional  information  about  the 
programs  of  the  Office  of  EERE  can  be 
obtained  at  the  Office's  Internet  site  at 
http://www.eren.doe.gov/ee.html. 

Issued  in  Golden,  CO 

Dated:  February  1,  2000.  

Jerry  Zinuner, 

Procurement  Director.  Golden  Field  Office. 
[FR  Doc.  00-2795  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  6450-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-72-000] 

ANR  Pipeline  Company;  Notice  of 
Application 

February  2,  2000. 

Take  notice  that  on  January  27,  2000, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243.  filed  in  Docket  No.  CPOO-72-000 
an  application  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  natural  gas 
transportation  service  provided  to  Texas 
Gas  Transmission  Corporation  (Texas 
Gas)  imder  an  individuedly  certificated 
agreement,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

ANR  proposes  to  abandon  a  firm 
natural  gas  transportation  service 
provided  to  Texas  Gas  under  ANR's 
Rate  Schedule  X-153  contained  in  its 
respective  FERC  Gas  Tariff,  Original 
Volume  No.  2.  ANR  states  that  the 
service  agreement  provided  for  an  initial 
term  of  fifteen  years  from  the  date  of 
first  deliveries  and  from  year  to  year 
thereafter,  unless  canceled  by  either 
party.  ANR  asserts  that  transportation  of 
the  gas  commenced  on  February  7, 
1985.  ANR  states  that  Texas  Gas  has 
requested  that  the  parties  terminate  the 
transportation  service  effective  February 
27,  2000  and  requests  that  authority  to 
abandon  the  transportation  service 
provided  under  Rate  Schedule  X-153  be 
made  effective  as  of  that  date.  ANR 
declares  that  it  does  not  propose  to 
abandon  any  facilities  pursuant  to  the 
instant  application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
February  23.  2000,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  18  CFR 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
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in  accordance  vyith  the  Commission's 
Rules. 

Take  further  Notice  that  pursuant  to 
the  authority  cc  ntained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Ac  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  thi>  Application  if  no 
petition  to  intei  vene  is  filed  within  the 
time  required  h  erein,  if  the  Commission 
on  its  own  revi  iw  of  the  matter  finds 
that  a  grant  of  tjie  abandonment  is 
required  by  thei  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission,  o^  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  1  tearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  othetTvise  advised,  it  will  be 
unnecessary  foi  Applicant  to  appear  or 
be  represented  it  the  hearing. 

David  P.  Boergei 

Secretary. 

[FR  Doc.  00-278: 

BNJJNO  CODE  8717-  n-« 


Filed  2-7-00;  8:45  am] 


DEPARTMEffTlOF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP0|>-1 73-000] 

ANR  Pipeline  (Company;  Notice  of 
Proposed  Change  to  FERC  Gas  Tariff 


February  2.  2000 
Take  notice 
ANR  Pipeline 
for  filing  as  p 
Second  Revise 


at  on  January  28,  2000, 
ompany  (ANR)  tendered 
of  its  FERC  Gas  Tariff, 
Volume  No.  1,  the 
following  revisfed  tariff  sheet,  with  an 
effective  date  o  March  1,  2000. 
Second  Revised  I  Iheet  No.  45E.1 

ANR  states  tl  lat  the  purpose  of  the 
filing  is  to  desi  ^ate  one  additional 
point  as  being  i  ligible  for  service  under 
its  existing  Rat^ !  Schedule  IPLS. 

ANR  states  tl  lat  copies  of  the  filing 
have  been  mail  3d  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  c  esiring  to  be  heard  or  to 
protest  said  fill  ig  should  file  a  motion 
to  intervene  or  i  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street!  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385,211  of  the  Commission's 
Rules  and  Regi  lations.  All  such  motions 
or  protests  mus  t  be  filed  in  accordance 
with  Section  11  4.210  of  the 


Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wrww.ferc.fed.us/online/ 
rims.htm  (call  (202)  208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2790  Filed  2-7-00;  8:45  am) 

BtLUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-171-000] 

Columbia  Gulf  Transmission 
Company;  ftotice  of  Proposed  Change 
in  Gas  Tariff 

February  2,  2000. 

Take  notice  that  on  January  28,  2000, 
Columbia  Gulf  Transmission  Company 
(Colimibia  Gulf)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 ,  the  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  with  a  proposed  effective  date  of 
March  1,  2000. 

Columbia  Gulf  is  making  the  instant 
filing  to  reflect  various  administrative 
revisions  to  its  FERC  Gas  Tariff,  Second 
Revised  Volimie  No.  1  to  reflect  items 
including,  but  not  limited  to,  changes  to 
date  references  on  various  forms  of 
service  agreements  and  revisions  to 
company  contact  information. 

Columbia  Gulf  states  further  that 
copies  of  this  filing  have  been  mailed  to 
all  of  its  firm  and  interruptible 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2788  Filed  2-7-00;  8:45  am] 

BtLUNG  CODE  6717-01-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP85-60-013] 

Overtfirust  Pipeline  Company;  Notice 
of  Report  of  Refunds 

February  2,  2000. 

Take  notice  that  on  January  27,  2000, 
Overthrust  Pipeline  Company  tendered 
for  filing  a  refund  report.  Overthrust 
states  that  the  report  docimients  refunds 
of  amounts  pertaining  to  and  detailing 
the  Deferred  Income  Tax  (DIT)  refund 
payments  for  the  year  1999. 

Overthrust  states  that  it  is  filing  the 
refund  report  pursuant  to  a  Conmiission 
order  dated  May  21, 1991,  "Order 
Approving  Settlement  with 
Modifications"  in  Docket  Nos.  RP85- 
60-000  and  -002.  Overthrust  explains 
the  Article  V  of  the  settlement,  as 
modified,  requires  Overthrust  to  file  an 
annual  report  60  days  after  making  the 
actual  DIT  refunds. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  9,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  00-2785  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RPg7-344-014] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  2,  2000. 

Take  notice  that  on  January  27,  2000 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Voliune  No.  1 ,  the  following  revised 
tariff  sheets: 

Thirty-third  Revised  Sheet  No.  10 
Sixteenth  Revised  Sheet  No.  lOA 
Twenty-ninth  Revised  Sheet  No.  11 
Twenty-first  Revised  Sheet  No.  IIA 
Seventeenth  Revised  Sheet  No.  IIB 
Thirty-first  Revised  Sheet  No.  12 
Tenth  Revised  Sheet  No.  12A 
Eleventh  Revised  Sheet  No.  15 
Twelfth  Revised  Sheet  No.  16 
Eleventh  Revised  Sheet  No.  17 

Texas  Gas  states  that  this  filing  is 
made  to  implement  the  provisions  of 
Article  XI,  Section  1(a),  of  die  Offer  of 
Settlement  and  Explanatory  Statement 
in  Docket  No.  RP97-344,  et  al.,  and,  as 
presented  in  the  referenced  Appendix 
D,  page  2,  of  said  Settlement,  Texas  Gas, 
in  the  instant  filing,  proposes  to  reflect 
the  unit  rate  reductions,  effective  March 
1 ,  2000,  residting  from  the  termination 
of  the  ANR  X-153  contract.  The 
attached  tariff  sheets  reflect  reductions 
to  the  NNS  and  FT  demand  rates  of 
($0.0025),  NNS  and  FT  commodity  rates 
of  ($0.0009),  SGT  rates  of  ($0.0059),  and 
IT  rates  of  ($0.0034). 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  all  of 
Texas  Gas's  jiuisdiction  customers,  all 
parties  on  the  Commission's  official 
service  list  in  this  proceeding,  interested 
state  commissions,  and  the  FERC  Staff. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
"  in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2786  Filed  2-7-00;  8:45  am] 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 72-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Annual  Cash-Out  Report 

February  2,  2000. 

Take  notice  that  on  January  28,  2000, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  a  report 
that  compares  its  cash-out  revenues 
with  cash-out  costs  for  the  annual 
billing  period  November  1,  1998 
through  October  1,  1999. 

Texas  Gas  states  that  the  filing  is 
being  made  in  accordance  vdth  the 
Federal  Energy  Regulatory 
Commission's  December  16,  1993, 
"Order  on  Third  Compliance  Filing  and 
Second  Order  on  Rehearing"  in  Docket 
Nos.  RS92-24,  et  al.  There  is  no  rate 
impact  to  customers  as  a  result  of  this 
filing. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  all  of 
Texas  Gas's  jvuisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
February  9,  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-20&-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2789  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-49-000] 

TransAlta  Centralia  Generation  LLC; 
Notice  of  Amendment  to  Application 
for  Commission  Determination  of 
Exempt  Wholesale  Generator  Status 

February  1.  2000. 

Take  notice  that  on  January  24,  2000, 
TransAlta  Centralia  Generation  LLC 
(TACG)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(FERC),  an  amendment  to  its  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Any  person  desiring  to  be  heard 
concerning  the  amended  application  for 
exempt  wholesale  generator  status 
should  file  a  motion  to  intervene  or 
comments  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  IX!  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
amended  application.  All  such  motions 
and  comments  should  be  filed  on  or 
before  February  22,  2000,  and  must  be 
served  on  the  applicant.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Conunission  and  are 
available  for  public  inspection  or  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (please  call  (202)  208- 
2222  for  assistance). 

David  P.  Boergers,  / 

Secretary. 

[FR  Doc.  00-2780  Filed  2-7-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9&-1 04-004] 

Williston  Basin  interstate  Pipeline 
Company;  Notice  of  Pooling  Report 

February  2,  2000. 

Take  notice  that  on  January  24,  2000, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  filed  a 
Report  of  Pooling  Activity  pursuant  to  a 
Letter  Order  dated  January  7,  1999 
regarding  the  above-captioned 
proceeding. 
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David  P.  Boerge  rs 

Secretary. 

IFR  Doc.  00-27^7 

BILUNG  CODE  6711-01 


Filed  2-7-00;  8:45  am] 


DEPARTMEN' '  OF  ENERGY 

Federal  Energ|y  Regulatory 
Commission 


io-1/ 


[Docket  No.  RP^1 74-000] 

Williston  Bas^  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 


iasii 


February  2,  200(  i 

Take  notice 
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filing  to  becon^e 
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that  on  January  27,  2000, 

Interstate  Pipeline 
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part  of  its  FERC  Gas 
Revised  Volume  No.  1. 
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e  February  1.  2000. 
n  states  that  on  January 
with  the  Commission, 
er  Nos.  636,  et  seq..  and 
3.1  of  the  General  Terms 
of  Williston  Basin's 

Second  Revised 
certain  tariff  sheets  to 
recovery  of  Gas  Supply 
Tjransition  Costs.  The  tariff 
r  (ferenced  filing  proposed 
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ii  dude  reference  to  the 
z(  in  Subsection  21.6.1,  of 


the  General  Terms  and  Conditions  of  its 
Tariff.  Williston  Basin  states  that  it  is 
filing  Sixth  Revised  Sheet  No.  288A  to 
include  reference  to  the  GSR  surcharge 
in  Subsection  21.6.1,  Reservation  Rate 
Discounts,  of  the  General  Terms  and 
Conditions  of  its  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2791  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER00-97S-000,  et  al.] 

Bangor  Hydro  Electric  Company  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

February  1 ,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Bangor  Hydro  Electric  Company 

[Doclcet  No.  EROO-978-000] 

Take  notice  that  on  January  27,  2000, 
Bangor  Hydro-Electric  Company 
tendered  for  filing  a  Notice  of 
Withdrawal  of  its  December  30, 1999 
filing  of  Notices  of  Cancellation  of  its 
FERC  Electric  Rate  Schedules  Nos.  7 
(Eastern  Maine  Electric  Cooperative, 
Inc.),  27  (Swan's  Island  Electric 
Cooperative),  and  52  (Isle  Au  Haut 
Electric  Power  Company)  to  be  effective 
March  1,  2000. 

Copies  of  the  filing  were  served  upon 
the  service  list  in  this  proceeding,  the 
affected  purchasers.  Swan's  Island 
Electric  Cooperative,  Eastern  Maine 


Electric  Cooperative,  Inc.,  Isle  Au  Haut 
Electric  Power  Company,  the  Maine 
Public  Utilities  Commission,  and  Maine 
Public  Advocate. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  California  Power  Exchange 
Corporation,  California  Power 
Exchange  Corporation,  Avista 
Corporation,  Hardee  Power  Partners 
Limited,  Elwood  Energy  LLC,  Tampa 
Electric  Company 

[Docicet  Nos.  EROO-1217-000;  ER00-12ia- 
000;  EROO-1235-000;  EROO-1237-000; 
EROO-1 236-000;  and  EROO-1238-000] 

Take  notice  that  on  January  27,  2000, 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  December  31, 1999. 

Comment  date:  February  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Delmarva  Power  &  Light  Company 

(Docket  No.  EROO-1 2 19-000] 

Take  notice  that  on  January  27,  2000, 
Delmarva  Power  &  Light  Company 
(Delmarva)  filed  a  new  Interconnection 
Agreement  dated  January  25,  2000 
between  Delmarva  and  the  City  of 
Dover,  Delaware. 

Delmarva  requests  an  effective  date  of 
February  1,  2000,  in  accordance  with 
the  terms  of  the  agreement. 

The  submittal  also  includes  a  notice 
of  withdrawal  by  the  City  of  Dover  and 
its  agent,  Duke/Louis  Dreyfus,  LLC,  of 
their  requests  for  rehearing  regarding^ 
interconnection  agreement  issues  in 
Docket  Nos.  OA97-586-001,  EL98-27- 
001,  ER97-3189-019  and  ER99-2367- 
001. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  MidAmerican  Energy  Company 

[Docket  No.  EROO-1 225-000] 

Take  notice  that  on  January  27,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Conmiission  a  Service 
Agreement  dated  October  28,  1999,  with 
Central  Illinois  Light  Company  entered 
into  pursuant  to  MidAmerican's  Rate 
Schedule  for  Power  Sales.  FERC  Electric 
Tariff,  Original  Volume  No.  5  (Tariff). 

MidAmerican  requests  an  effective 
date  of  January  1,  2000  for  this 
Agreement,  and  accordingly  seeks  a 
waiver  of  the  Conunission's  notice 
requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  Central  Illinois  Light  Company, 
the  Iowa  Utilities  Board,  the  Illinois 
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Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  MidAmerican  Energy  Company 

(Docket  No.  EROO-1226-0001 

Take  notice  that  on  January  27,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Commission  a  Service 
Agreement  dated  December  1, 1999, 
with  Peoples  Energy  Services  entered 
into  pursuant  to  MidAmerican's  Rate 
Schedule  for  Power  Sales,  FERC  Electric 
Tariff,  Original  Voliune  No.  5  (Tariff). 

MidAmerican  requests  an  effective 
date  of  December  27,  1999  for  this 
Agreement,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  Peoples  Energy  Services,  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  MidAmerican  Energy  Company 

[Docket  No.  EROO-1227-000] 

Take  notice  that  on  January  27,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Commission  a  Service 
Agreement  dated  November  23,  1999, 
with  New  Energy,  Inc.  entered  into 
pursuant  to  MidAmerican's  Rate 
Schedule  for  Power  Sales,  FERC  Electric 
Tariff,  Original  Volume  No.  5  (Tariff). 

MidAmerican  requests  an  effective 
date  of  January  1.  2000  for  this 
Agreement,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  New  Energy,  Inc.,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  MidAmerican  Energy  Company 

(Docket  No.  EROO-1228-0001 

Take  notice  that  on  January  27,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Commission  a  Service 
Agreement  dated  January  3,  2000,  with 
TXU  Energy  Trading  Company  entered 
into  pursuant  to  MidAmerican's  Rate 


Schedule  for  Power  Sales,  FERC  Electric 
Tariff,  Original  Volume  No.  5  (Tariff). 

MidAmerican  requests  an  effective 
date  of  January  1,  2000  for  this 
Agreement,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  TXU  Energy  Trading  Company, 
the  Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  MidAmerican  Energy  Company 

(Docket  No.  EROO-l 229-000) 

Take  notice  that  on  January  27,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Commission  a  Service 
Agreement  dated  October  1,  1999,  with 
Illinova  Power  Marketing,  Inc.  entered 
into  pursuant  to  MidAmerican's  Rate 
Schedule  for  Power  Sales,  FERC  Electric 
Tariff,  Original  Volume  No.  5  (Tariff). 

MidAmerican  requests  an  effective 
date  of  January  1,  2000  for  this 
Agreement,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  Ulinova  Power  Marketing,  Inc., 
the  Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  MidAmerican  Energy  Company 

(Docket  No.  EROO-1230-000] 

Take  notice  that  on  January  27,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Commission  a  Service 
Agreement  dated  October  6,  1999,  with 
NRG  Power  Marketing,  Inc.  entered  into 
pursuant  to  MidAmerican's  Rate 
Schedule  for  Power  Sales,  FERC  Electi-ic 
Tariff,  Original  Volume  No.  5  (Tariff). 

MidAmerican  requests  an  effective 
date  of  January  1,  2000  for  this 
Agreement,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  NRG  Power  Marketing,  Inc., 
the  Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  EROO-1231-000] 

Take  notice  that  on  January  27,  2000, 
Northern  States  Power  Company 
(Mirmesota)  (NSP)  tendered  for  filing 
the  Amendment  No.l  to  the  Distribution 
Facilities  Agreement  (Contract)  between 
the  City  of  Arlington  (City)  and  NSP. 

NSP  requests  that  the  Commission 
accept  the  Agreements  effective  January 
1 ,  2000,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Amendment  and  Revisions 
to  be  accepted  for  filing  on  the  date 
requested. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER0O-1232-0O0] 

Take  notice  that  on  January  27,  2000. 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
the  Amendment  No.l  to  the  Distribution 
Facilities  Agreement  (Contract)  between 
the  City  of  Brownton  (City)  and  NSP. 

NSP  requests  that  the  Conunission 
accept  the  Agreements  effective  January 
1,  2000,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Amendment  and  Revisions 
to  be  accepted  for  filing  on  the  date 
requested. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  EROO-l  233-000) 

Take  notice  that  on  January  27,  2000, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
the  Amendment  No.l  to  the  Distribution 
Facilities  Agreement  (Contract)  between 
the  City  of  Winthrop  (City)  and  NSP. 

NSP  requests  that  the  Commission 
accept  the  Agreements  effective  January 
1,  2000,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Amendment  and  Revisions 
to  be  accepted  for  filing  on  the  date 
requested.  ' 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docker  No.  EROO-l 234-000) 

Take  notice  that  on  January  27,  2000, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  an 
Agreement  to  extend  the  Distribution 
Facilities  Agreement  between  NSP  and 
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the  City  of  Shiikopee,  Minnesota  (City), 
and  an  Agreen  lent  to  extend  a 
previously  ap|  iroved  interim  rate  for  the 
period  Januar  1.  2000,  through 
December  31,  2000. 

NSP  requests  the  Agreement  be 
accepted  for  filing  effective  January  1, 
2000,  and  reqiiests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  fihng  on  the  date  requested. 

Comment  dtte:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tkis  notice. 

14.  California  Independent  System 
Operator  Corf  oration 

(Docket  No.  ERO  0-1239-000) 

Take  notice  that  on  January  27.  2000. 
the  California  Independent  System 
Operator  Corppration  (ISO)  tendered  for 
filing  a  propo^d  amendment 
(Amendment  No.  25)  to  the  ISO  Tariff. 
Amendment  No.  25  includes  proposed 
Tariff  and  Projocols  revisions, 
concerning  imports  of  Regulation, 
release  of  bid  mformation.  Firm 
Transmission  Bight  implementation. 
Reliability  Miist-Run  'feneration  cost 
allocation.  Transmission  Owner  debit 
clarification,  implementation  of  the 
Phase  n  Payments  Calendar,  and 
Transmission  Maintenance  Outage 


Scheduling. 

The  ISO  stai 
served  upon  i 
Commission  i 
Energy  Cor 


3S  that  this  filing  has  been 
^e  Public  Utilities 
"California,  the  California 
ission,  the  California 
Electricity  Oversight  Board,  and  all 
parties  with  effective  Scheduling 
Coordinator  Service  Agreements  under 
the  ISO  Tariff] 

Comment  dbte:  February  17.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Entergy  Services,  Inc. 

[Docket  No.  ERC  0-1 240-000) 

Take  notice  that  on  January  27,  2000, 
Entergy  Servit  es,  Inc..  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Ei)tergy  Louisiana.  Inc.. 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc..  (collectively,  the 
Entergy  Opera  ting  Companies)  tendered 
for  filing  a  Nop-Firm  Point-to-Point 
Transmission  Service  Agreement  and  a 
Short-Term  Fihn  Point-to-Point 
Transmission  pervice  Agreement,  both 
between  Enteijgy  Services,  Inc.,  as  agent 
for  the  Entergy  Operating  Companies, 
and  British  Cqlumbia  Power  Exchcinge 
Corporation. 

Entergy  Services  requests  that  the 
service  agreen  lents  become  effective 
January  10,  2C00. 

Comment  dite:  February  17.  2000,  in 
accordance  w  th  Standard  Paragraph  E 
at  the  end  of  t  lis  notice. 


16.  Entergy  Services,  Inc. 

[Docket  No.  EROO-1 24 1-000) 

Take  notice  that  on  January  27.  2000, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc..  Entergy  Gulf 
States.  Inc.,  Entergy  Louisiana,  Inc.. 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  Non-Firm  Point-to-Point 
Transmission  Service  Agreement  and  a 
Short-Term  Firm  Point-to-Point 
Transmission  Service  Agreement,  both 
between  Entergy  Services,  Inc..  as  agent 
for  the  Entergy  Operating  Companies, 
and  Utilicorp  United,  Inc. 

Comment  date:  February  17.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  UtiliCorp  United  Inc. 

[Docket  No.  ESOO-1 5-000) 

Take  notice  that  on  January  21.  2000, 
UtiliCorp  United  Inc.  (Applicant)  filed 
an  application  seeking  an  order  under 
Section  204(a)  of  the  Federal  Power  Act 
authorizing  the  Applicant  to  issue  and 
sell  up  to  and  including  1,500.000 
shares  of  common  stock,  pursuant  to  the 
1986  UtiliCorp  United  Inc.  Employee 
Stock  Piuchase  Plan. 

Comment  date:  February  22,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  MidAmerican  Energy  Company 

[Docket  No.  EROa-1223-OOO) 

Take  notice  that  on  January  27.  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  tendered  for  filing 
with  the  Conunission  a  Service 
Agreement  dated  December  14, 1999. 
with  Northern  Indiana  Public  Service 
Company  entered  into  pursuant  to 
MidAmerican's  Rate  Schedule  for  Power 
Sales.  FERC  Electric  Tariff.  Original 
Volume  No.  5  (Tariff). 

MidAmerican  requests  an  effective 
date  of  January  1 ,  2000  for  this 
Agreement,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  Northern  Indiana  Public 
Service  Company,  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Conunission  and  the  South  Dakota 
Public  Utilities  Conunission. 

Comment  date:  February  17,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Allegheny  Energy  Service 
Corporation,  on  Behalf  of  Allegheny 
Energy  Supply  Company  LLC 

[Docket  No.  EROO-907-000) 

Take  notice  that  on  January  27.  2000. 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company.  LLC  (Allegheny  Energy 
Supply  Company),  tendered  for  filing 
Amendment  No.  1  to  Supplement  No. 
10  to  complete  the  filing  requirement  for 
one  (1)  new  Customer  of  the  Market 
Rate  Tariff  imder  which  Allegheny 
Energy  Supply  offers  generation 
services. 

Allegheny  Energy  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  November  29,  1999,  to 
PP&L.  hic. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Conunission  of  Ohio,  the  Pennsylvania 
Public  Utility  Conunission,  the 
Maryland  Public^ervice  Conunission, 
the  Virginia  State  Corporation 
Conunission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Cleco  Evangeline  LLC 

[Docket  No.  EROO-1271-000) 

Take  notice  that  on  January  27,  2000, 
Cleco  Evangeline  LLC  (Evangeline), 
tendered  for  filing  an  lunbrella  service 
agreement  under  which  Evangeline  will 
make  market-based  power  sales  under 
its  power  marketer  tariff  to  the  City  of 
Alexandria,  Louisiana.  Evangeline  is  an 
affiliate  of  Cleco  Utility  Group  Inc.,  a 
public  utility  subject  to  the 
Commission's  jurisdiction  under  the 
Federal  Power  Act,  16  U.S.C.  §  791a  et 
seq. 

Evangeline  states  that  a  copy  of  the 
filing  has  been  served  upon  flie  City  of 
Alexandria,  Louisiana. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Allegheny  Energy  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  EROO-1 262-000) 

Take  notice  that  on  January  27,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  a  request  to  amend  their  Pro 
Forma  Open  Access  Transmission  Tariff 
to  make  format  and  editorial  changes,  to 
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incorporate  the  North  American  Electric 
Reliability  Council's  Transmission 
Loading  Relief  Procedures,  adopted  by 
the  Commission  on  December  16, 1998 
at  Docket  No.  EL9&-5  2-000,  to  waive 
the  deposit  requirement  for 
creditworthy  customers,  and  to  clarify 
scheduling  procedures. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Allegheny  Energy  Service 
Corporation  on  Behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  EROO-1 263-000) 

Take  notice  that  on  January  27,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply),  tendered  for  filing  Supplement 
No.  19  to  add  one  (1)  new  Customer  to 
the  Market  Rate  Tariff  under  which 
Allegheny  Energy  Supply  offers 
generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  December  15, 
1999  or  as  of  a  date  determined  by  the 
Commission  to  Duquesne  Light 
Company. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Northeast  Utilities  Service  Company 

[Docket  No.  EROO-1 305-000) 

Take  notice  that  on  January  27,  2000, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  Great  Bay  Power 
Corporation  (Great  Bay)  under  the  NU 
System  Companies'  Sale  for  Resale 
Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Great  Bay. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  January  8, 
2000. 


Coniment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  New  Century  Services,  Inc. 

[Docket  No.  EROO-1 306-000) 

Take  notice  that  on  January  27,  2000, 
New  Centiuy  Sbrvices,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  for  Network 
Integration  Transmission  Service  and  a 
Network  Operating  Agreement  between 
the  Companies  and  Municipal  Energy 
Agency  of  Nebraska. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  New  Century  Services,  Inc. 

[Docket  No.  EROO-1307-000) 

Take  notice  that  on  January  27,  2000, 
New  Centiuy  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  imder  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Long  Term  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Southwestern  Public 
Service  Company — Wholesale  Merchant 
Fimction. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  New  Century  Services,  Inc. 

[Docket  No.  EROO-1 308-000) 

Take  notice  that  on  January  27,  2000, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  imder  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Long  Term  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Southwestern  Public 
Service  Company — Wholesale  Merchant 
Function. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Allegheny  Energy  Service 
Corporation  on  Behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  EROO-1 309-000) 

Take  notice  that  on  January  27,  2000, 
Allegheny  Energy  Service  Corporation 


on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply),  tendered  for  filing  Supplement 
No.  18  to  add  one  (1)  new  Customer  to 
the  Market  Rate  Tariff  under  which 
Allegheny  Energy  Supply  offers 
generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  December  8, 1999 
or  as  of  a  date  determined  by  the 
Commission  to  Coral  Power,  L.L.C. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Florida  Power  &  Light  Company 

[Docket  No.  EROO-1 3 10-000) 

Take  notice  that  on  January  27,  2000, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service       , 
agreements  with  The  Legacy  Energy 
Group,  LLC  for  Short-Term  Firm  and 
Non-Firm  transmission  service  imder 
FPL's  Open  Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  are  permitted  to 
become  effective  on  February  1,  2000. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Ameren  Services  Company 

[Docket  No.  EROO-1 3 11-000) 

Take  notice  that  on  January  27,  2000. 
Ameren  Services  Company  (ASC),  the 
transmission  provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-to-Point  Transmission 
Service  between  ASC  and  Reliant 
Energy  Services.  Inc.,  (RES).  ASC  asserts 
that  the  purpose  of  the  Agreement  is  to 
permit  ASC  to  provide  transmission 
service  to  RES  piu^uant  to  Ameren's 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  ER96-677-004. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Ameren  Services  Company 

[Docket  No.  EROO-1312-000) 

Take  notice  that  on  January  27,  2000, 
Ameren  Services  Company  (ASC),  the 
transmission  provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
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Term  Firm  Po  nt-to-Point  Transmission 
Service  between  ASC  and  Reliant 
Energy  Services,  Inc.  (RES).  ASC  asserts 
that  the  purpajse  of  the  Agreement  is  to 
permit  ASC  tg  provide  transmission 
service  to  RES^pursuant  to  Ameren's 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  ER96-677-004. 

Comment  dbte:  February  17.  2000,  in 
accordance  whh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Ameren  Services  Company 

(Docket  No.  EROO-l  3 13-000] 

Take  noticekhat  on  January  27,  2000, 
Ameren  Servi^s  Company  (ASC),  the 
transmission  provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Finn  Pojnt-to-Point  Transmission 
Service  between  ASC  and  Dynegy 
Power  Marketing,  Inc.,  (DPM).  ASC 
asserts  that  the  purpose  of  the  * 

Agreement  is  !o  permit  ASC  to  provide 
transmission  service  to  DPM  pursuant  to 
Ameren's  Opein  Access  Transmission 
Tariff  filed  in  Docket  No.  ER96-677- 
004. 

Comment  dbte:  February  17,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Ameren  Services  Company 

(Docket  No.  EROO-l  3 14-000] 

Take  notice  pat  on  January  27,  2000, 
Ameren  Services  Company  (ASC),  the 
transmission  provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Polnt-to-Point  Transmission 
Service  between  ASC  and  Dynegy 
Power  Marketing,  Inc.  (DPM).  ASC 
asserts  that  the  purpose  of  the 
Agreement  is  io  permit  ASC  to  provide 
transmission  service  to  DPM  pursuant  to 
Ameren's  Op^  Access  Transmission 
Tariff  filed  in  pocket  No.  ER96-677- 
004. 

Comment  rfbte;  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Pariigraphs 

E.  Any  persi  )n  desiring  to  be  heard  or 
to  protest  suca  filing  should  file  a 
motion  to  intep/ene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stredt.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shouln  be  filed  on  or  before  the 
comment  data.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  washing  to  become  a  party 
must  file  a  mdtion  to  intervene.  Copies 
of  these  filing^  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  00-2747  Filed  2-7-00;  8:45  am] 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  WHti  ttw  Commission 

February  2,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2042-013. 

c.  Date  filed:  January  21.  2000. 

d.  Applicant:  Public  Utility  District 
No.  1  of  Pend  Oreille  Coimty. 

e.  Name  of  Project:  Box  Canyon 
Hydroelectric  Project. 

f.  Location:  On  the  Pend  Oreille  River, 
in  Pend  Oreille  Coimty,  Washington  and 
Bonner  County,  Idaho.  About  709  acres 
within  the  project  boimdary  are  located 
on  lands  of  the  United  states,  including 
Kalispel  Indian  Reservation  (493  ac), 
U.S.  Forest  Service  Colville  National 
Forest  (182.93),  U.S.  Department  of 
Energy,  Bonneville  Power 
Administration  (24.14),  U.S.  Fish  and 
Wildlife  Service  (2.45).  U.S.  Army  Corps 
of  Engineers  (5.29).  and  U.S.  Bureau  of 
Land  Management  (1.44). 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Robert  Geddes, 
Public  Utility  District  No.  1  of  Pend 
Oreille  County,  130  North  Washington, 
Newport,  WA  99156;  (509)  447-3137. 

i.  FERC  Contact:  David  Turner  (202) 
219-2844,  Email: 
david.tumer@ferc.fed.us 

j.  Brief  Project  Description:  The  60- 
megawatt  (MW)  project  consists  of  the 
following:  (1)  46-foot-high,  160-foot- 
long  reinforced  concrete  dam  with 
integral  spillway,  (2)  217-foot-long.  35- 
foot-diameter  diversion  tunnel.  (3) 
1,170-foot-long  forebay  channel,  (4) 
auxiliary  spillway,  (5)  powerhouse 
containing  four  generating  units  with  a 
combined  capacity  of  60  MW,  (2)  8,850- 
acre  reservoir  at  maximum  operating 
pool  elevation  of  2030.6  feet,  and  other 
associated  facilities. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 


inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  appHcation  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  Montana  and 
Idaho  STATE  HISTORIC 
PRESERVATION  OFHCER  (SHPO),  as 
required  by  §  106,  Naitonal  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Presfervation,  36  CFR  800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency.  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  ftt)m 
the  filing  date  and  serve  a  copy  of  the 
request  on  the  applicant. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2782  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  67ir-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  Application  for 
New  License 

February  2,  2000. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  Applications  for  New  License 

b.  Pro/ect  No. .-2233 

c.  Date  Filed:  December  21, 1999. 

d.  Applicants:  Portland  General 
Electric  Company,  current  licensee. 

e.  Name  of  Project:  Willamette  Falls 
Hydroelectric  Project. 

f.  Location:  On  the  Willamette  River 
in  Clackamas  County,  Oregon. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Contact:  Julie  A.  Keil,  Director  of 
Hydro  Licensing  and  Water  Rights, 
Portland  General  Electric  Company.  121 
SW  Salmon  Street,  Portland,  OR  97204. 

i.  Expiration  date  of  original  license: 
December  31,  20O4. 

j.  The  project  consists  of  the  T.W. 
Sullivan  Development  on  the  west  side 
of  the  Willamette  Falls  near  the  Qty  of 
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West  Linn  with  a  total  installed  capacity 
of  16  MW,  and  the  Smurfit  Development 
on  the  east  side  of  the  Willamette  Falls 
neair  Oregon  City  with  a  total  installed 
capacity  of  1.5  MW. 

k.  FERC  contact:  Hector  M.  Perez, 
(202)  219-2843. 

I.  Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31,  2002. 

Oavid  P.  Boergers, 

Secretary. 

(FR  Doc.  00-2783  Filed  2-7-00;  8:45  am] 

BHJJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Offer  of  Settlement  and 
Application  for  Amendment  of  License 

February  2,  2000. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Offer  of 
Settlement  and  Amendment  of  License. 

b.  Project  No:  2342-011. 

c.  Date  Filed:  October  21,  1999. 

d.  Applicant:  PacifiCorp. 

e.  Name  of  Project:  Condit. 

f.  Location:  The  project  is  located  on 
the  White  Salmon  River  in  Skamania 
and  Klickitat  Counties,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  79(a)-825(r),  and  Rule 
602  of  the  Commission's  Rules  of 
Practice  and  Procediu^,  18  CFR  385.602 
(1999). 

h.  Applicant  Contacts:  Mr.  Randy 
Landolt,  Managing  Director  Hydro 
Resources  Group,  PacifiCorp,  825  NE 
Multnomah  Street,  Suite  1500,  Portland, 
OR  97232,  (503)  813-6651;  Mr.  Thomas 
H.  Nelson,  Mr.  Jeffrey  S.  Lovinger,  Law 
Offices  of  Thomas  H.  Nelson  and 
Associates,  825  NE  Multnomah  Street, 
Suite  925,  Portland,  OR  97232,  (503) 
230-8311;  and  Mr.  Robert  A.  Nelson, 
Stoel  Rives  LLP,  1275  K  Street,  Suite 
810,  Washington.  DC  20005-4006,  (202) 
408-2102. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Dave 
Snyder  at  (202)  219-2385  or  by  e-mail 
at  david.snyder@ferc.fed.us 

j.  Filing  the  Removal  Plan  associated 
with  the  Settlement  Agreement:  It 
appears,  based  upon  the  contents  of  the 
Offer  of  Settlement  and  of  the 


Settlement  Agreement,  Section  2.1,  that 
PacifiCorp  may  intend  a  portion  of  the 
draft  Condit  Hydroelectric  Project 
Removal  Summary  Report,  Engineering 
Considerations,  filed  on  June  19,  1998, 
referenced  as  the  "Removal  Plan,"  to  be 
included  as  a  part  of  the  Settlement 
Agreement.  Section  2.1  of  the 
Agreement  provides  for  PacifiCorp  to 
file  a  copy  of  the  Removal  Plan,  and 
such  filing  will  make  the  Offer  of 
Settlement  complete. 

k.  Deadline  for  filing  comments  and 
or  motions:  March  15,  2000  or  45  days 
after  the  filing  of  the  Removal  Plan  with 
the  Commission,  whichever  occiu*s 
later. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Please  include  the  Project  Number 
(Project  No.  2342-011)  on  any 
comments  or  motions  filed. 

Under  Rule  602(f)(3),  18  CFR  602(f)(3) 
(1999),  a  failure  to  file  conunents  on  the 
settlement  agreement  constitutes  a 
waiver  of  all  objections  to  the  Offer  of 
Settlement. 

1.  Description  of  Filing:  PdcihCorp 
filed  an  Offer  of  Settlement  on  behalf  of 
itself  and  the  Yakama  Indian  Nation,  the 
U.S.  Forest  Service,  the  U.S.  Department 
of  the  Interior,  the  National  Marine 
Fisheries  Service,  the  Washington 
Department  of  Ecology,  the  Washington 
Department  of  Fish  and  Wildlife, 
American  Rivers,  American  Whitewater 
Affiliation,  Columbia  Gorge  Audubon 
Society,  Columbia  Gorge  Coalition, 
Coliunbia  River  United,  Federation  of 
Fly  Fishers,  Friends  of  the  Columbia 
Gorge,  Friends  of  the  Earth,  Friends  of 
the  White  Salmon,  The  Mountaineers, 
Rivers  Council  of  Washington,  The 
Sierra  Club,  Trout  Unlimited, 
Washington  Trout,  the  Washington 
Wilderness  Coalition,  and  the  Columbia 
River  Intertribal  Fish  Commission. 

The  Offer  of  Settlement  proposes 
retirement  of  the  Condit  Project  and 
dam  removal  by  December  2007.  In 
addition,  PacifiCorp  requests  an 
amendment  of  the  current  license  to 
extend  the  license  term  through  October 
1.  2006  (increasing  the  term  of  the 
current  license  from  28  years  to  41 
years),  and  to  incorporate  the  terms  and 
conditions  of  the  Settlement  Agreement 
in  the  license. 

m.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 


online/rims.htm.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedm^.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Fihng  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  'PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nmnber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regxdations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-2784  Filed  2-7-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applcatlon  For  Amendment 
of  License  anq  Soliciting  Comments, 
Motions  To  IniBrvene,  and  Protests 

February  2,  200C . 

Take  notice  hat  the  following 
hydroelectric  s  pplication  has  been  filed 
with  the  Comn  lission  and  is  available 
for  public  insp  action. 

a.  Type  of  Ai  iplication:  Amendment 
of  License. 

b.  Project  Nc .  2543-045. 

c.  Date  Filea  :  December  28,  1999. 

d.  Applicant  ■  The  Montana  Power 
Company. 

e.  Name  off  roject:  Milltown. 

f.  Location:  ( )n  the  Clark  Fork  River  in 
Missoula  County,  Montana.  The  project 
does  not  utilizi  (  federal  or  tribal  lands. 

g.  Filed  Purs  jont  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Michael  P. 
Manion,  The  N  ontana  Power  Company, 
40  East  Broadv  ay,  Butte,  Montana 
59701,  (406)  4!  17-2456. 

i.  FEHC  Com  act:  Regina  Saizan,  (202) 
219-2673.  or  e  mail  address: 
regina.saizan^  fere. fed. us. 

Deadline  for  filing  comments  and  or 
motions:  Marc  i  10.  2000. 

All  documei  ts  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Seen  tary,  Federal  Energy 
Regulatory  Coi  amission,  888  First 
Street,  NE.  Waihington,  DC  20426. 

Please  include  the  Project  Number 
(2543-045)  on  any  comments  or 
motions  filed. 

k.  Description  of  Amendment:  The 
licensee  requei  ts  that  its  license  be 
amended  to  ex  end  the  expiration  date 
of  the  license  ifjo  years,  from  December 
31,  2004  to  Dei  :ember  31.  2006.  On 
December  30.    999,  the  license  filed  a 
notice  of  inten  not  to  relicense  the 
Milltown  Projt  ct,  with  the 
understanding  that  its  notice  would 
become  moot  i '  its  request  to  extend  the 
term  of  the  lic«  nse  is  granted. 

1.  Location  o^the  Application:  A  copy 
of  the  applicat  on  is  available  for 
inspection  anc  reproduction  at  the 
Conunission's  'ublic  Reference  Room, 
located  at  888  -"irst  Street.  NE,  Room 
2A,  Washingtc  n.  DC  20426,  or  by  calling 
(202)  208-137  .  This  filing  may  be 
viewed  on  htt}  ://www.ferc.fed.us/ 
online/ rims. ht  n  (call  (202)  208-2222  for 
assistance).  A  :opy  is  also  available  for 
inspection  anc  reproduction  at  the 
address  in  iter  i  h  above. 

m.  Individui  Is  desiring  to  be  included 
on  the  Commii  sion's  mailing  list  should 
so  indicate  by  ivriting  to  the  Secretary 
of  the  Commis  sion. 


Conmients,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conmiission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
conunents  within  the  time  specified  for 
filing  conmients,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-2792  Filed  2-7-00;  8:45  am] 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-64046;  FRL-6489-6] 

Formetanate  Hydrochloride;  Receipt  of 
Requests  to  Voluntarily  Delete  Uses, 
Request  for  Cancellation,  and  Advance 
Notification  of  Tolerance  Revocation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  AgrEvo  USA  Company,  the 
company  that  holds  the  pesticide 
registration  of  pesticide  products 
containing  formetanate  hydrochloride 
(m-  [[(dimethylamino)methylenel 
aminojphenyl  methylcarbamate 
hydrochloride)  has  asked  EPA  to  amend 
its  registration  to  delete  use  on  plimis, 
prunes,  and  greenhouse  grown 
ornamental  plants,  and  cancel  six 
pesticide  products  registered  for 
greenhouse  grown  ornamental  plants 
under  section  24(c)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  In  accordance  with  section 
6(f)(1)  of  FIFRA,  as  amended,  EPA  is 
issuing  a  notice  of  receipt  of  this  request 
by  the  registrant.  The  request  to  delete 
the  aforementioned  uses  from  the 
registration,  and  voluntary  cancellation 
of  24(c)  registrations  for  greenhouse 
grown  ornamental  plants  are  the  result 
of  an  agreement  between  EPA  and  the 
registrant  regarding  the  registration  of 
pesticide  products  containing 
formetanate  hydrochloride.  Given  the. 
potential  dietary  risks  from  formetanate 
hydrochloride  use  on  registered  food 
crops,  the  registrant  requested,  among 
other  things,  that  uses  Uiat  appear  to  be 
of  little  benefit  (i.e.,  plums  and  pnmes) 
be  deleted  from  pesticide  product 
labels.  In  addition,  due  to  potential 
worker  exposure  risks  from  formetanate 
hydrochloride  pesticide  product  use  on 
greenhouse  grown  ornamental  plants, 
the  registrant  requested  that  this  use 
also  be  terminated  and  registrations  for 
this  use  under  section  24(c)  of  FIFRA  be 
canceled.  Following  publication  of  this 
Notice  and  completion  of  a  30-day 
public  comment  period,  EPA  intends  to 
grant  the  requested  amendments  to 
delete  uses  and  voluntary  registration 
cancellations. 

DATES:  Comments  on  the  requested 
cimendments  to  delete  uses  and 
voluntary  registration  cancellations 
must  be  submitted  to  the  address 
provided  below  by  March  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Michael  Goodis,  Special  Review 
and  Reregistration  Division  (7508C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  telephone  (703)  308-8157;  e- 
mail  address:  goodis.michael@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Infonnation 

A.  Does  this  Action  Apply  to  Me?         « 

This  action  is  directed  to  the  public 
in  general.  You  may  potentially  be 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
pesticide  products  containing  the  active 
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ingredient  formetanate  hydrochloride. 
Fonnetanate  hydrochloride,  trade  name 
is  Carzol®  SP,  is  an  insecticide/miticide 
of  the  carbamate  class,  and  is  presently 
registered  in  the  United  States  and  is 
used  on  citrus,  stone  and  pome  fruits, 
alfalfa  (grown  for  seed),  and  greenhouse 
grown  ornamental  plants.  AgrEvo  USA 
Company  is  the  sole  technical 
manufactiu'er  of  formetanate 
hydrochloride. 

Although  this  action  may  be  of 
particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  imder  "FOR 
FURTHER  INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "  Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

In  Person.  The  Agency  has  established 
an  official  record  for  this  action  under 
docket  control  number  OPP-64046.  The 
official  record  consists  of  the  documents 
specificedly  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 
confidential  business  information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  th^documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwys,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  niunber  OPP-64046  in  the 
subject  line  on  the  first  page  of  your 
response. 

By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Brancn  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460. 

In  person  or  by  courier.  Deliver  your 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwys, 
Arlington,  VA.  The  PIRIB  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

Electronically.  You  may  submit  your 
comments  electronically  by  E-mail  to: 
"opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  the  docket  control 
number  OPP-64046.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  incUided  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 


CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  'FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

•  Explain  your  views/interests  as 
clearly  as  possible. 

•  Describe  any  assumptions  that  you 
used. 

•  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

•  Make  sure  to  submit  your  comments 
by  the  deadline  in  this  notice. 

•  To  ensure  proper  receipt  by  EPA,  be 
sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  annoimces  the  Agency's 
receipt  of  a  request  from  the  registrant 
to  amend  their  pesticide  products 
registered  under  section  3  of  FIFRA.  In 
a  memorandum  of  agreement 
("Agreement")  effective  October  14, 
1999,  EPA  and  the  registrant  of  products 
containing  formetanate  hydrochloride 
agreed  to  several  voluntary  measures  to 
reduce  dietary,  agricultural  worker,  and 
ecosystem  risks  associated  with 
formetanate  hydrochloride  exposure. 
EPA  initiated  the  negotiations  with 
registrants  after  formetanate 
hydrochloride,  as  currently  registered, 
was  found  to  pose  an  unacceptable 
dietary  risk,  especially  to  children  ages 
1  to  6  years  old,  risks  of  concern  to 
agricultiu-al  workers,  and  unacceptable 
risks  to  birds,  terrestrial  mammals,  and 
aquatic  invertebrates.  As  part  of  the 
Agreement,  the  registrant  agreed,  among 
other  things,  to  reduce  application  rates 
on  all  food  crops,  reduce  the  number  of 
applications,  and  to  take  a  number  of 
steps  to  reduce  worker  exposure.  The 
registrant  also  agreed  to  terminate 
formetanate  hydrochloride  product  use 
on  plums  and  prunes,  which  appear  to 
benefit  little  from  use  of  the  product, 
and  greenhouse  grown  ornamentals,  to 
address  worker  risk  concerns.  In  return, 
EPA  agreed  at  this  time  not  to  initiate 
any  cancellation  or  suspension 
proceedings  under  section  6(b)  or  6(c)  of 
FIFRA  to  achieve  the  risk  reduction 
measures  set  forth  in  the  Agreement. 

In  order  to  terminate  formetanate 
hydrochloride  use  on  plums,  prunes, 
and  greenhouse  grown  ornamentals,  the 
registrant  has  submitted  a  request  to 
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amend  their  i 
products  containing ! 


re  jistration  of  pesticide 
formetanate 
hydrochloride  [pursuant  to  section 

FlfRA.  These  registrations 
following  Table  1 : 


6(f)(1)(A)  of 
are  listed  in 


thj 


Table  1  .— 
Pendin  g 


Registrations  with 
Use  Deletions 


This  notice  also  announces  receipt  by 
the  Agency  of  an  application  from  the 
registrant  to  cancel  six  pesticide 
products  registered  under  section  24(c) 
of  FIFRA.  These  registrations  are  listed 
in  alphabetic  order  of  the  registration 
number  in  Table  2  below. 


Table  2.—  Registrations  with 
Pending  Requests  for  Cancella- 
tion 


Registration  No. 


Registration 


Product 


Formetanate  Hy- 
drochloride 
Technical 

Carzol*  SP 


IN-97000400 
NC-97000200 
OH-97000800 
SC-97000700 
TX-98000800 
UT-92000100 


Product 


Carzol*  SP 
Carzol*  SP 
Carzol®  SP 
Carzol®  SP 
Carzol*  SP 
Carzol*  SP 


The  following  Table  3  includes  the 
name  and  address  of  record  for  the 
registrant  of  the  products  listed  in 
Tables  1  and  2: 


Table  3.—  Registrant  Requesting  Deleted  Uses  and  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


Company  name  and  address 
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AgrEvo  USA  Company,  Little  Falls  Centre  One,  2711  Centen^ille  Road,  Wilmington,  DE  19808 


m.  What  is  th«  Agency's  Authority  for 
Taking  this  A(^on? 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  jregistrations  be  canceled 
or  amended  to  terminate  one  or  more 
pesticide  uses.  Section  6(f)(1)(B)  of 
FIFRA  further  jrovides  that,  before 
acting  on  the  n  quest,  EPA  must  publish 
a  notice  of  rece  ipt  of  any  such  request 
in  the  Federal  Register  . 

Section  6(f)(1)(B)  of  FIFRA  requires 
that  EPA  provijde  a  30-day  period  in 
which  the  public  may  comment  before 
the  Agency  mw  act  on  the  request  to 
cancel  registranons  or  delete  pesticide 
uses.  In  the  case  of  minor  agricultural 
uses,  section  6lf)(l)(C)  of  FIFRA  requires 
that  EPA  provide  a  180-day  comment 
period  under  certain  circiunstances. 

For  this  action,  the  registrant  of 
formetanate  hydrochloride  has 
requested  that  EPA  waive  any  public 
comment  peric  d  provided  in  6(f)  of 
FIFRA.  hi  ligh^  of  this  request,  EPA  is 
granting  the  request  to  waive  the  180- 
day  comment  jieriod,  but  is  providing  a 
30-day  public  [:omment  period  before 
taking  action  o  ti  the  requested  voluntary 
cancellations  a  ad  amendments  to  delete 


uses. 


for  Withdrawal  of 


rv.  Procedure^  I 
Request 

Registrants  v  rho  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawfal  in  writing  to  the 
person  listed  ukider  "FOR  FURTHER 
INFORMATION  CONTACT," 
postmarked  before  March  9,  2000.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIF  lA  section  6(f)(1)  request 
listed  in  this  nptice.  If  the  product(s) 


have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
cuiy  earlier  cancellation  action  are 
controlling.  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due,  and  to  fulfill 
any  applicable  unsatisfied  data 
requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  registrant  has  requested 
amendment  of  the  formetanate 
hydrochloride  registrations  identified  in 
Table  1  and  volimtary  cancellation  of 
the  formetanate  hydrochloride 
registrations  identified  in  Table  2. 
Pursuant  to  section  6(f)  of  FIFRA,  EPA 
intends  to  grant  the  requests  for 
voluntary  amendment  and  cancellation. 
For  purposes  of  the  cancellation  order 
that  the  Agency  intends  to  issue  at  the 
close  of  the  comment  period  for  this 
announcement,  the  term  "existing 
stocks"  will  be  defined,  piusuant  to 
EPA's  existing  stocks  policy  as 
prescribed  in  the  Federal  Register  of 
June  26, 1991,  (56  FR  29362)  (FRL- 
3846—4),  as  those  stocks  of  a  registered 
pesticide  product  which  are  currently  in 
the  United  States  and  which  have  been 
packaged,  labeled,  and  released  for 
shipment  prior  to  the  effective  date  of 
the  amendment  or  cancellation. 

As  part  of  the  October  14,  1999, 
Agreement  negotiated  with  the 
registrant,  all  formetanate  hydrochloride 
products  sold  or  distributed,  including 
existing  stocks,  (except  for  the  pvirpose 
of  relabeling  according  to  the 
Agreement)  by  the  registrant  after 
December  1,  1999,  shall  bear  labeling 
approved  by  EPA  pursuant  to  the 


Agreement.  Moreover,  sale  and 
distribution  by  persons  other  than  the 
registrant  of  products,  including 
existing  stocks,  not  bearing  labeling 
approved  by  EPA  pursuant  to  the 
Agreement  (except  for  the  purpose  of 
relabeling  according  to  the  Agreement), 
shall  be  prohibited  after  Jime  1 ,  2000. 

VI.  Notification  of  Intent  to  Revoke 
Tolerances 

This  dociunent  also  serves  as  an 
advance  notification  that  the  Agency 
intends  to  propose  to  revoke  the 
tolerances  found  in:  40  CFR  180.276  for 
residues  of  formetanate  hydrochloride 
in  or  on  plums  (fresh  prunes)  and  dried 
prunes.  This  action  reflects  the  October 
14,  1999,  Agreement,  in  which  the 
registrant  agreed  to  delete  the  use  of 
formetanate  hydrochloride  products  on 
plums  and  prunes.  In  accordance  with  , 
the  October  14, 1999,  Agreement,  the 
Agency  intends  to  revoke  these 
tolerances  to  help  reduce  acute  dietary 
risks  that  currently  exceed  the  margins 
of  safety  deemed  acceptable  by  the 
Agency.  The  Agency  intends  that  the 
tolerance  revocations  become  effective 
Jime  1,  2000. 

Vn.  Import  Tolerance  Guidance 

The  Agency  is  willing  to  consider 
requests  to  modify  or  maintain  a 
tolerance  following  the  cancellation  of 
the  accompanying  registration.  Such 
request  should  be  sent  to  the  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section.  If 
EPA  receives  a  request  to  modify  or 
maintain  a  toleremce  in  response  to  this 
Notice,  the  Agency  will  issue  a  Notice 
under  section  408(f)  of  FFDCA 
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infonning  the  public  of  the  data 
required  to  support  the  tolerance  and 
stating  the  time  period  for  submitting 
the  required  data.  Regardless  of  whether 
a  tolerance  applies  solely  to  domestic 
food  uses  or  solely  to  imported  foods, 
the  same  technical  chemistry  and 
toxicology  data  are  required  to  support 
tolerances  imder  FFDCA  section  408. 
For  pesticide  chemicals  used  in  or  on 
food,  EPA  requires  residue  chemistry 
data  that  are  representative  of  growing 
conditions  in  exporting  countries  in  the 
same  manner  that  the  EPA  requires 
representative  residue  chemistry  data 
from  different  U.S.  regions  to  support 
domestic  use  of  the  pesticide  and  the 
tolerance.  Persons  supporting  the 
maintenance  or  modification  of 
tolerances  to  cover  residues  in  or  on 
imported  food  have  the  burden  of 
demonstrating  the  relevance  of  any 
existing  domestic  data  to  foreign 
growing  conditions. 

If  EPA  does  not  receive  any  indication 
of  a  need  to  retain  a  tolerance  for 
imported  foods  following  the 
cancellation  of  the  registered  food  use, 
the  Agency  will  publish  in  the  Federal 
Register  a  notice  proposing  to  revoke 
the  tolerance.  That  notice  will  again 
give  interested  parties  the  opportunity 
to  come  forward  to  support  the 
maintenance  of  the  tolerance. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  February  1,  2000. 
Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  00-2828  Filed  2-7-00;  8:45  am] 
BILUNG  CODE  6660-«>-F 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  3  p.m.  on 
Wednesday,  February  9,  2000,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be  resolved 
with  a  single  vote  unless  a  member  of  the 
Board  of  Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous  Board 
of  Directors'  meetings. 

Summary  reports,  status  reports,  and 
reports  of  actions  taken  pursuant  to  authority 
delegated  by  the  Board  of  Directors. 


Memorandum  and  resolution  re:  Pro[>osed 
amendment  to  Part  325 — Risk-Based  Capital 
Treatment  of  Recourse  and  Direct  Credit 
Substitutes. 

Discussion  Agenda:  Memorandum  and 
resolution  re:  Notice  of  Proposed 
Rulemaking — New  Part  332 — Privacy  of 
Consumer  Financial  Information. 

The  meeting  will  be  held  in  the  Board 
room  on  the  sixth  floor  of  the  FDIC  Building 
located  at  550— 17th  Street,  NW., 
Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  {e.g.,  sign  language 
interpretation]  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice);  (202) 
416-2004  (TTY),  to  make  necessary 
arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed  to 
Mr.  Robert  E.  Feldman,  Executive  Secretary 
of  the  Corporation,  at  (202)  898-6757. 

Dated:  February  2,  2000. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  00-2889  Filed  2-3-00;  4:48  pm] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  iMeeting  Notice  of 
Agency  Meeting 

Piursuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:30  p.m.  on  Wednesday,  February  9, 
2000,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  piusuant  to 
sections  552b(c)(2),  (c)(4),  {c)(8),  and 
(c)(9)(A)(ii)  of  Title  5,  United  States 
Code,  to  consider  matters  relating  to  the 
Corporation's  supervisory  activities  and 
reports  of  the  Office  of  Inspector 
General. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 7th  Street, 
N.W.,  Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  February  4.  2000. 
Federal  E>eposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

[FR  Doc.  00-2940  Filed  2-4-00;  1:22  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1311-DR] 

Georgia;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  (FEMA-1311-DR),  dated 
January  28,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  January  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  28,  2000: 
Carroll.  Douglas.  Floyd,  and  Rockdale 
counties  for  debris  removal  (Category  A) 
and  emergency  protective  measures,     , 
(Category  B),  including  direct  Federal 
assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  00-2806  Filed  2-7-00;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1311-0R] 

Georgia;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice.  _ 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia.  (FEMA-1311-DR),  dated 
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January  28,  20110,  and  related 
determination! . 

EFFECTIVE  DATB:  February  1.  2000. 

FOR  FURTHER  IflFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 

Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  is  herdby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  thel  catastrophe  declared  a 


major  disaster 
declaration  of 


jy  the  President  in  his 
anuary  28,  2000: 


Banks.  Barrow,  I  artow.  Carroll,  Chattooga, 
Cherokee,  Cob  3,  Dawson,  DeKalb,  Douglas, 
Elbert,  Fannin  Floyd,  Forsyth.  Franklin, 
Fulton.  Gilmei ,  Gordon,  Gwinnett, 
Habersham,  H  ill.  Hart,  Lumpkin,  Newton, 
Oconee,  Paulciing,  Pickens,  Rabun, 
Rockdale,  Stephens.  Union,  Walker,  White, 
and  Wilkes  foi  utilities  (Category  F)  under 
the  Public  Assistance  program  (already 
designated  for  debris  removal  (Category  A) 
and  emergency  protective  measures, 
icluding  direct  Federal 
fter  the  Public  Assistance 


(Category  B).  il 
assistance,  un| 
program). 
(The  following  i 


Formations  of 
Mergers  of 


ttalog  of  Federal  Domestic 


Assistance  Num  )ers  (CFDA)  are  to  be  used 
for  reporting  anc  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Prajram;  83.539,  Crisis 
Counseling;  83. S  40,  Disaster  Legal  Services 
Program;  83.541  Disaster  Unemployment 
Assistance  (DU/  );  83.542.  Fire  Suppression 
Assistance;  83.5  ^3,  individual  and  Family 
Grant  (IFG)  Prog  am;  83.544,  Public 
Assistance  Gran' s;  83.545.  Disaster  Housing 
Program;  83.548  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate 
Recovery  Directc  rate 
[FR  Doc.  00-280  5 
BILUNQ  CODE  67ia  -Oa-P 


Director,  Response  and 
Filed  2-7-00;  8:45  am] 


FEDERAL  RE!  lERVE  SYSTEM 


Acquisitions  by,  and 
Holding  Companies 


Baik 

The  compan  ies  listed  in  this  notice 
have  applied  t )  the  Board  for  approval, 
pursuant  to  th(  >  Bank  Holding  Company 
Act  of  1956  (i:   U.S.C.  1841  et  seq.) 
(BHC  Act),  Rei  ulation  Y  (12  CFR  Part 
225),  and  all  o  her  applicable  statutes 
and  regulation  s  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  v  jte  shares  of  a  bank  or 
bank  holding  ( ompany  and  all  of  the 
banks  and  nor  banking  companies 
owned  by  the  )ank  holding  company, 
including  the  i  :ompanies  listed  below. 


The  applications  listed  below,  as  well 
as  other  related  tilings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  3,  2000. 

A.  Federal  Reserve  Bank  of  Kansas 
City{D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Central  Financial  Corporation, 
Hutchinson,  Kansas;  to  acquire  8.34 
percent  of  the  voting  shares  of  NorthStar 
Bancshares,  Inc.,  Riverside,  Missouri, 
and  thereby  acquire  shares  of  NorthStar 
Bank,  N.A.,  Kansas  City,  Missouri. 

B.  Federal  Reserve  Bank  of  San 
Fmncisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1 .  FNB  Bancorp,  Layton,  Utah;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  National  Bank  of  Layton, 
Layton,  Utah. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  2.  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-2720  Filed  2-7-00;  8:45  am] 
BILUNO  COM  6210-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  9  a.m.,  Friday.  February 

11,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 


involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  aimouncement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  February  3,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-2890  Filed  2-3-00;  4:54  pm] 
BILLING  CODE  6210-01-P 


GENERAL  ACCOUNTING  OFFICE 

Advisory  Council  on  Government 
Auditing  Standards;  Notice  of  Meeting 

The  Advisory  Council  on  Government 
Auditing  Standards  will  meet  Monday, 
February  28,  2000,  from  8:30  a.m.  to 
5:00  p.m.,  and  Tuesday,  February  29, 
2000,  from  8:30  a.m.  to  12:15  p.m.,  in 
room  7C13  of  the  General  Accounting 
Office  building,  441  G  Street,  NW., 
Washington,  DC. 

The  Advisory  Council  on  Government 
Auditing  Standards  will  hold  a  meeting 
to  discuss  issues  that  may  impact 
government  auditing  standards.  Any 
interested  person  may  attend  the 
meeting  as  an  observer.  Coimcil 
discussions  and  reviews  are  open  to  the 
public. 

For  further  information  contact: 
Marcia  Buchanan,  Assistant  Director, 
Government  Auditing  Standards,  AIMD, 
202-512-9321. 

Marcia  B.  Buchanan, 

Assistant  Director. 

[FR  Doc.  00-2859  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  1610-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tlie  Secretary 

Meeting  of  the  Secretary's  Advisory 
Committee  on  Genetic  Testing 

agency:  Office  of  die  Secretary,  DHHS. 
ACTION:  Notice  of  meeting. 
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Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Secretary's  Advisory  Committee  on 
Genetic  Testing  (SACGT),  U.S.  Public 
Health  Service.  The  meeting  will  be 
held  at  the  International  Trade  Center, 
Polaris  Ballroom,  1300  Pennsylvania 
Avenue,  NW.  Washington,  DC  20004, 
starting  on  February  24,  2000,  at 
approximately  9:00  a.m.  and  will  recess 
at  approximately  5:30  p.m.  The  meeting 
will  reconvene  on  February  25,  2000,  at 
approximately  8:00  a.m.  and  will 
adjourn  at  approximately  5:00  p.m.  The 
meeting  will  be  open  to  the  public. 
Attendance  by  the  public  will  be  limited 
by  the  space  available.  The  committee 
will  review  public  comments  received 
in  response  to  A  Public  Consultation  on 
Oversight  of  Genetic  Tests  published  in 
the  Federal  Register  on  December  1, 
1999  (64  FR  67273),  and  work  toward 
the  development  of  final 
reconunendations  on  the  oversight  of 
gene'tic  testing.  A  limited  period  of  time 
will  be  provided  for  public  comment, 
and  individuals  interested  in 
participating  in  the  public  comment 
period  should  contact  Ms.  Sarah  Carr, 
SACGT  Executive  Secretary,  as  shown 
below. 

Under  authority  of  42  U.S.C.  217a, 
Section  222  of  the  Public  Health  Service 
Act,  as  amended,  the  Department  of 
Health  and  Hiunan  Services  (DHHS) 
established  the  SACGT  to  advise  and 
make  recommendations  to  the  Secretary 
through  the  Assistant  Secretary  for 
Health  on  all  aspects  of  the 
development  and  use  of  genetic  tests. 
The  SACGT  is  directed  to:  (1) 
Recommend  policies  and  procedures  for 
the  safe  and  effective  incorporation  of 
genetic  technologies  into  health  care;  (2) 
assess  the  effectiveness  of  existing  and 
future  measures  for  oversight  of  genetic 
tests;  (3)  and  identify  research  needs 
related  to  the  Committee's  piurview. 

Further  information  about  the  SACGT 
is  available  at  the  following  web  site: 
h  tip  ://www4 .  od.nih  .gov/oba/sacgt.htm. 
If  you  wish  to  attend,  please  register 
through  the  web  site.  A  draft  meeting 
agenda  will  be  posted  to  the  web  site 
prior  to  the  meeting.  Individuals  who 
wish  to  provide  public  comments 
should  notify  Ms.  Carr,  by  telephone  at 
301-496-9838  or  E-mail  at 
scll2c@nih.gov  as  soon  as  possible  and 
provide  a  copy  of  their  remarks  to  Ms. 
Carr  by  February  15,  2000.  Those  who 
plan  to  attend  the  meeting  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  notify  Ms.  Carr 
at  301-496-9838.  The  SACGT  office  is 
located  at  6000  Executive  Boidevard, 
Suite  302,  Bethesda,  Maryland  20892. 


Dated:  February  3,  2000. 
Sarah  Carr, 

Executive  Secretary,  SACGT. 
(FR  Doc.  00-2906  Filed  2-7-00;  8:45  am) 
BILUNG  CODE  4140-01-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Notice  of  Meeting 

Office  of  the  Director,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
annoimces  the  following  meeting: 

Name:  Guide  to  Community  Preventive 
Services  (GCPS)  Task  Force  Meeting. 

Times  and  Dates:  9  a.m. -5:30  p.m., 
February  9,  2000;  8  a.m.-3:30  p.m..  February 
10,  2000. 

Place:  The  Renaissance  Waverly  Hotel. 
2450  Galleria  Parkway,  Atlanta,  Georgia 
30339,  telephone  (770)  953-4500. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  40  people. 

Purpose:  The  mission  of  the  Task  Force  is 
to  develop  and  publish  a  Guide  to 
Community  Preventive  Services,  which  is 
based  on  the  best  available  scientific 
evidence  and  current  expertise  regarding 
essential  public  health  services  and  what 
works  in  the  delivery  of  those  services. 

Matters  to  be  Discussed:  Agenda  items 
include:  a  briefing  of  administrative  activities 
in  the  Community  Guide  Branch, 
recommendation  approvals  for  the  Oral 
Health  and  Tobacco  Chapters,  updates  for  the 
following  chapters:  Diabetes,  Cancer,  Motor 
Vehicle  Occupant  Injuries,  Mental  Health, 
Physical  Activity,  Nutrition,  Sexual 
Behavioral,  Alcohol,  Violence  Prevention 
and  Sociocultural  Environment,  an  update  on 
the  Economic  Evaluation  and  a  discussion  of 
actions  items  for  the  next  quarter. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional  Information: 
Stephanie  Zaza,  M.D.,  M.P.H.,  Chief,  CPS 
Guide  Development  Activity,  Division  of 
Prevention  Research  and  Analytic  Methods, 
Epidemiology  Program  Office,  CDC,  4770 
Buford  Highway,  M/S  K-73,  Atlanta,  Georgia 
30341,  telephone  770/488-8189. 

Persons  interested  in  reserving  a  space  for 
this  meeting  should  call  770/488-8189  by 
close  of  business  on  February  7,  2000. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  00-2899  Filed  2-7-O0;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99N-0671] 

Bestblood,  Ltd.;  Revocation  of  U.S. 
License  No.  1116 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACHON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
revocation  of  the  establishment  license 
(U.S.  License  No.  1116)  and  product 
licenses  (the  licenses)  issued  to 
Bestblood,  Ltd.,  doing  business  as 
Optimum  Healthcare,  Inc.,  for  the 
manufacture  of  Whole  Blood,  Red  Blood 
Cells,  Red  Blood  Cells  Frozen,  Whole 
Blood  CPD,  Red  Blood  Cells 
Deglycerolized,  and  Whole  Blood 
CPDA-1.  Bestblood,  Ltd.,  did  not 
respond  to  a  notice  of  opporttinity  for  a 
hearing  on  a  proposal  to  revoke  its 
licenses. 

DATES:  The  revocation  of  the 
establishment  license  (U.S.  License  No. 
1116)  and  product  licenses  is  effective 
February  8,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  L.  Okrasinski,  Jr.,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-17),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville.  MD.  20852-1448,  301-827- 
6210. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
revoking  the  establishment  license  (U.S. 
License  No.  1116)  and  product  licenses 
issued  to  Bestblood,  Ltd.,  doing 
business  as  Optimum  Healthcare,  Inc., 
239  Randall  St.,  San  Francisco,  CA 
94131,  for  the  manufactiu^  of  Whole 
Blood,  Red  Blood  Cells,  Red  Blood  Cells 
Frozen,  Whole  Blood  CPD,  Red  Blood 
Cells  Deglycerolized,  and  Whole  Blood 
CPDA-1.  Proceedings  to  revoke  the 
licenses  were  initiated  because  an 
attempted  inspection  of  the  facility  by 
FDA,  as  required  under  21  CFR  600.21, 
revealed  that  the  firm  was  no  longer  in 
operation. 

In  a  certified,  return-receipt  letter 
dated  June  16,  1997.  FDA  notified  the 
firm  that  the  attempt  to  conduct  an 
inspection  at  Bestblood,  Ltd.,  239 
Randall  St..  San  Francisco,  CA  94131 
was  unsuccessful  because  the  facility 
was  apparently  no  longer  in  operation 
and  requested  that  the  firm  notify  FDA 
in  writing  of  the  firm's  status.  This  letter 
was  sent  to  239  Randall  St.,  San 
Francisco,  CA  94131,  and  also  to  P.O. 
Box  843.  Cupertino.  CA  95054-0843. 
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and  each  was  returned  to  the  agency  as 
undeliverable. 

In  a  certified  J  return-receipt  letter  sent 
to  Bestblood.  Ltd.,  dated  March  4, 1998, 
at  both  addresses  mentioned  previously 
and  returned  as  undeliverable,  FDA 
indicated  that  m  attempt  to  conduct  an 
inspection  at  the  facility  was 
unsuccessful,  llhe  letter  advised  the 
firm  that,  undet  21  CFR  601.5(b)(1)  and 
{b)(2).  when  FDA  finds  that  authorized 
employees  havi  been  unable  to  gain 
access  to  an  establishment  for  the 
purpose  of  carrying  out  an  inspection 
reqxiired  imder  §  600.21,  or  the 
manufactiiring  of  products  or  of  a 
product  has  be^n  discontinued  to  an 
extent  that  a  meaningful  inspection 
cannot  be  made,  proceedings  for  license 
revocation  mayl  be  instituted.  FDA  also 
indicated  that  a  meaningful  inspection 
could  not  be  made  at  the  establishment 
and  issued  to  the  firm  a  notice  of  FDA's 
intent  to  revoke  U.S.  License  No.  1116 
and  aimouncecl  its  intent  to  offer  an 
opportunity  fM  a  hearing. 

Under  21  CF|l  12.21(b),  FDA 
published  in  the  Federal  Registn*  of 
April  15,  1999  (64  FR  18623).  a  notice 
of  opportiinity  tor  a  hearing  on  a 
proposal  to  revoke  the  licenses  of 
Bestblood,  Ltd.iln  the  notice,  FDA 
explained  that  the  proposed  license 
revocation  was|based  on  the  inability  of 
authorized  FDA  employees  to  conduct  a 
meaningful  insaection  of  the  facility 
because  it  was  lo  longer  in  operation, 
and  noted  that  jociunentation  in 
support  of  licei  ise  revocation  had  been 
placed  on  file  with  the  Dockets 
Management  B^ch  (HFA-305),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  rm.  1061  Rockville,  MD  20852. 
The  notice  prolided  the  firm  30  days  to 
submit  a  writteti  request  for  a  hearing 
and  60  days  to  submit  any  data  and 
information  jus  tifying  a  hearing.  The 
notice  provided  other  interested  persons 
with  60  days  tq  submit  written 
comments  on  t  le  proposed  revocation. 
The  firm  did  ni  )t  respond  within  the  30- 
day  time  perio(  1  with  a  written  request 
for  a  hearing.  1  he  30-day  time  period 
prescribed  in  t]  le  notice  of  opportxmity 
for  a  hearing  ai  id  in  the  regulations,  may 
not  be  extendep.  No  other  comments 
were  received. 

Accordingly  under  21  CFR  12.38, 
section  351  of  he  Public  Health  Service 
Act  (42  U.S.C.  262),  and  under  the 
authority  delef  ated  to  the  Commissioner 
of  Food  and  D^ugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Biologies  Evaluation  and  Research  (21 
CFR  5.68)  the  establishment  license 
(U.S.  License  I  lo.  1116)  and  the  product 
licenses  issuec  to  Bestblood,  Ltd.,  are 
revoked,  effect  ve  February  8,  2000, 


Dated:  January  13.  2000. 
Mark  Elengold, 

Deputy  Director  for  Operations,  Center  for 
Biologies  Evaluation  and  Research. 
(FR  Doc.  00-2768  Filed  2-7-00;  8:45  am] 
WLUNG  CODE  41«H)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Oncologic  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Oncologic  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  16,  2000,  fi-om  8:30  a.m. 
to  5:30  p.m.,  and  March  17.  2000,  from 
8  a.m.  to  1  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballroom,  8120  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  Person:  Karen  M.  Templeton- 
Somers,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7001,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138 (301-443-0572 
in  the  Washington,  DC  area),  code 
12542.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  March  16,  2000.  the 
conunittee  will  discuss:  (1)  New  drug 
application  (NDA)  21-063.  Eloxatin® 
(oxaliplatin).  Sanofi  Pharmaceuticals, 
Inc.,  indicated  for  the  first-line 
treatment  of  patients  with  advanced 
colorectal  cancer  in  combination  with 
5-U  based  chemotherapy;  and  (2)  NDA 
20-571/SE1-009.  Camptosar®  Injection 
(irinotecan  hydrochloride  injection), 
Pharmacia  and  Upjohn  Co..  indicated  as 
a  component  of  first-line  therapy  for 
patients  with  metastatic  carcinoma  of 
the  colon  or  rectum.  On  March  17,  2000. 
the  committee  will  discuss  NDA  21- 
174.  gemtuzumab  zogamicin.  Wyeth- 
Ayerst  Laboratories,  indicated  for  the 
treatment  of  patients  with  CD33  positive 
acute  myeloid  leukemia  in  relapse. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views. 


orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  8.  2000.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:45 
a.m.  and  9:15  a.m.,  and  1:30  p.m.  and 
1:45  p.m.  on  March  16,  2000,  and 
between  approximately  8:15  a.m.  and 
8:45  a.m.  on  March  17,  2000.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  March  8,  2000. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation.  After  the  scientific 
presentations,  a  30-minute  open  pubUc 
session  may  be  conducted  for  interested 
persons  who  have  submitted  their 
request  to  speak  by  March  8.  2000,  to 
address  issues  specific  to  the 
submission  or  topic  before  the 
committee. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  28.  2000. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[FR  Doc.  00-2770  Filed  2-7-00;  8:45  am] 

BILUNG  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.99N-^12] 

Review  of  Supplemental  Applications 
for  Approved  New  Animal  Drugs; 
Center  Responsibility  and  Standards 
for  Prompt  Review;  AvailabUtty  of  Draft 
Guidance 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  As  required  by  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (FDAMA).  the  Food  and  Drug 
Administration's  (FDA)  Center  for 
Veterinary  Medicine  (CVM)  is  making 
available  information  regarding  the 
approval  of  suffplemental  applications 
for  approved  new  animal  drugs.  CVM  is 
publishing  standards  for  the  prompt 
review  of  supplemental  applications 
and  referencing  an  existing  guidance 
that  describes  how  supplemental 
applications  may  qualify  for  priority 
review.  CVM  is  also  designating  an 
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individual  within  the  Center  who  is 
responsible  for  encouraging  the  prompt 
review  of  supplemental  applications 
and  for  working  with  sponsors  to 
facilitate  the  development  and 
submission  of  data  to  support 
supplemental  applications.  Further, 
CVM  is  describing  its  efforts  to 
collaborate  with  other  organizations  and 
persons  to  identify  published  and 
impublished  studies  that  may  support 
supplemental  applications  and  to 
encourage  sponsors  to  submit 
supplemental  applications  based  on 
such  studies.  In  addition,  CVM  is 
announcing  the  availability  of  a  draft 
guidance  entitled  "Guidance  for 
Industry:  Development  of  Supplemental 
Applications  for  Approved  New  Animal 
Drugs."  This  draft  guidance  explains 
how  drug  sponsors  can  use  data 
submitted  in  support  of  an  original 
application  to  support  supplemental 
applications. 

DATES:  Written  comments  shoidd  be 
submitted  by  May  8,  2000.  Written 
comments  on  the  existing  guidance 
entitled  "CVM's  Program  Policy  and 
Procedures  Guide  1240.3135,"  which 
describes  how  supplemental 
applications  quahfy  for  priority  review, 
may  be  submitted  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Guidance  for  Industry: 
Development  of  Supplemental 
Applications  for  Approved  New  Animal 
Drugs"  or  "CVM's  Program  Policy  and 
Procedures  Guide  1240.3135"  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  7500  Standish  Place, 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  request.  Copies 
of  the  draft  guidance  and  the'existing 
guidance  may  be  obteiined  on  the 
Internet  at  http://www.fda.gov/cvm. 

Submit  written  comments  on  the  draft 
guidance,  "Guidance  for  Industry: 
Development  of  Supplemental 
Applications  for  Approved  New  Animal 
Drugs"  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
written  comments  on  CVM's  "Program 
Policy  and  Procedures  Guide 
1240.3135"  to  the  Policy  and 
RegiUations  Team  (HFV-6),  Center  for 
Veterinary  Medicine,  Food  and  Drug 
Administration,  7500  Standish  Place, 
Rockville,  MD  20855. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  N.  Martinez,  Office  of  New 
Animal  Drug  Evaluation  (HFV-130), 
Center  for  Veterinary  Medicine,  Food 
and  Drug  Administration,  7500  Standish 


Place,  Rockville,  MD  20855,  301-627- 
7577. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  ' 

Section  403  of  the  FDAMA  (Pub.  L. 
105-115)  instructs  FDA  to  provide 
certain  information  regarding  approval 
of  supplemental  applications  for 
approved  products.  Among  other  things, 
section  403  requires  that  FDA  do  the 
following:  (1)  Section  403(a)  requires 
that  the  agency  publish  standards  for 
the  prompt  review  of  supplemental 
applications;  (2)  section  403(b)(1) 
requires  that  FDA  provide  guidance  to 
"clarify  circumstances  in  which 
published  matter  may  be  the  basis  for 
the  approval  of  a  supplemental 
application  ";  (3)  section  403(b)(2) 
requires  that  FDA  provide  guidance  that 
specifies  "data  requirements  that  will 
avoid  duplication  of  previously 
submitted  data  by  recognizing  the 
availability  of  data  previously  submitted 
in  support  of  an  original  application." 
(4)  section  403(b)(3)  requires  that  FDA 
provide  guidance  that  defines 
supplemental  applications  that  are 
eligible  for  priority  review;  (5)  section 
403(c)  requires  that  FDA  designate  an 
individual  within  each  Center  to  be 
responsible  for  encouraging  the  prompt 
review  of  supplemental  applications 
and  working  with  sponsors  to  facilitate 
development  and  submission  of  data  to 
support  supplemental  applications;  and 
(6)  section  403(d)  requires  the 
implementation  of  programs  and 
policies  to  foster  collaboration  between 
FDA  and  other  organizations  and 
persons  to  identify  published  and 
impublished  studies  that  might  support 
supplemental  applications  and  to 
encourage  sponsors  to  submit 
supplemental  applications  based  on 
such  studies. 

This  document  and  the  guidance 
documents  discussed  in  it  fulfill  the 
requirements  of  section  403(a),  (b)(2), 
(b)(3),  and  (c).  This  document  also 
discusses  FDA's  continuing  efforts  at 
collaboration  as  required  by  section 
403(d).  Section  403(b)(1)  will  be 
addressed  in  a  futiu-e  Federal  Register 
notice. 

n.  Section  403(a):  Standards 

Section  403(a)  of  FDAMA  requires 
that  FDA  publish  "standards  for  the 
prompt  review  of  supplemented 
applications  submitted  for  approved 
articles*  *  *."  The  legislative  history 
of  this  section  indicates  that  these 
performance  standards  should  cover 
supplements  submitted  for  changes  in 
product  use. 

Section  512(c)(1)  of  the  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 


360b(c)(l))sets  a  180-day  time  frame  for 
review  of  new  animal  drug  applications 
(NADA's).  This  time  frame  applies  to  all 
applications,  including  supplements  to 
approved  applications. 

"The  agency  intends  to  use  the 
performance  goals  set  forth  in  the  fiscal 
year  (FY)  2001  performance  plan  to 
fulfill  the  requirement  of  the  FDAMA 
that  it  establish  standards  for  the 
prompt  review  of  efficacy  supplements. 
In  FY  2000,  the  agency's  goal  is  to 
review  and  act  on  65  percent  of  NADA's 
and  abbreviated  new  animal  drug 
applications  (ANADA's),  including 
supplemental  appUcations,  within  180 
days  of  receipt.  For  FY  2001,  the  goal  is 
70  percent. 

To  facilitate  prompt  reviews,  CVM 
encourages  sponsors  of  supplemental 
applications  to  work  closely  with  CVM 
personnel  through  presubmission 
conferences  or  other  means  to  aid  CVM 
in  assiuing  that  supplemental 
applications  are  reviewed  prompUy. 

m.  Section  403(b)(2){i):  Specify  Data 
Requirements  That  Will  Avoid 
Duplication  of  Previously  Submitted 
Data  by  Recognizing  the  Availabilify  of 
Data  Previously  Submitted  in  Support 
of  an  Original  Application 

CVM  has  developed  and  is 
announcing  the  availability  of  a  draft 
guidance,  "Guidance  for  Industry: 
Development  of  Supplemental 
Applications  for  Approved  New  Animal 
Drugs"  that  represents  the  agency's 
current  thinking.  The  Center  designates 
two  categories  of  supplemental  new 
animal  drug  applications  (NADA's), 
Category  I  and  Category  II.  Ordinarily, 
for  Category  I  supplemental  NADA's, 
FDA  does  not  require  a  reeveduation  of 
any  of  the  safefy  or  effectiveness  data  in 
the  parent  application.  For  Category  IT* 
supplemental  NADA's,  FDA  may 
ordinarily  require  drug  sponsors  to 
submit  new  data.  Therefore,  the  Center 
may  be  required  to  reevaluate  certain 
safefy  or  effectiveness  data  in  the 
original  application.  The  draft  guidance 
lists  the  t)rpes  of  supplemental  NADA's 
that  fall  into  each  of  the  categories,  and 
it  provides  an  overview  of  issues  that 
drug  sponsors  should  consider  with 
respect  to  safefy  and  effectiveness  data 
and  data  supporting  the  environmental 
and  manufacturing  controls  technical 
sections  when  seeking  the  approval  of 
Categon'  U  supplemental  NADA's. 

The  draft  guidance  is  organized  by 
type  of  Category  n  supplement.  For  each 
type  (e.g.,  a  change  in  die  amount  of 
drug  administered  per  dose),  the 
document  provides  a  table  and 
comments.  The  table  lists  each  technical 
section  for  which  information  would  be 
required  for  approval  of  the  supplement 
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and  whether  th  a  inibrmation  in  a 
previously  app  oved  application  is 
sufficient  or  ne  w  information  would  be 
needed.  Conun  }nts  provide  additional 
information  to  issist  the  sponsor.  In  this 
way,  the  draft  { uidance  specifies  data 
requirements  tl  lat  will  avoid  duplication 
of  previously  s^ibmitted  data.  It  also 
refers  drug  sponsors  to  related  guidance 
documents  that  will  aid  them  in  the 
preparation  of  i upplemental  NADA's. 

Tnis  draft  guidance  does  not  create  or 
confer  any  righis  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirement  of  [the  applicable  statute, 
regulations,  or  poth. 

rV.  Section  403(b)(3):  Define 
Supplemental  Applications  That  Are 
Eligible  for  Priority  Review 

When  CVM  (  etermines  that  a  product 
represents  an  L  nportant  advance  in 
animal  health,  it  may  expedite  the 
review  of  origii  lal  and  supplemental 
applications.  T  le  circumstances  in 
which  CVM  mi  ly  make  such  a 
determination  u-e  outlined  in  an 
existing  guidar  ce  entitled  "CVM 
Program  Policy  and  Procedures  Guide 
1240.3135,"  available  at  the  address 
above. 


or  drugs  used  in  any  animal  species  for 
the  control  of  a  disease  that  occurs 
infrequently  or  occurs  in  limited 
geographic  areas.  Minor  species  are 
defined  in  21  CFR  514.1(d).  PMF's 
contain  public  data  from  unpublished 
and  published  studies  that  can  be  used 
in  conjunction  with  data  already 
available  in  a  major  use  product's 
original  NADA  to  support  a 
supplemental  NADA.  The  majority  of 
approved  minor  use  drugs  have  been 
approved  as  supplements  to  products 
approved  for  use  in  major  species. 

In  a  notice  entitled  "Proposals  to 
Increase  the  Legal  Availability  of 
Animal  Drugs  for  Minor  Species  and 
Minor  Uses;  Availability"  published  in 
the  Federal  Register  (63  FR  58056, 
October  29,  1998),  CVM  proposed  other 
methods  of  collaboration  to  make  data 
available  for  minor  use  supplemental 
applications. 

In  addition,  CVM  fi^quently 
participates  in  discussions  with  animal 
industry  trade  associations  to  help 
clarify  the  new  animal  drug  approval 
process.  These  discussions  encourage 
university  researchers  and  others  to 
identify  or  initiate  studies  that  may  be 
used  to  support  supplemental 
applications. 


V.  Section  403  c):  Responsibilities  of  ya.  Comments 

Centers 

FDA  has  des  gnated  the  following 
individual  wit  lin  CVM  to  be 

encouraging  prompt 


responsible  for 

review  of  supplemental  applications  for 
approved  artic  es  and  for  working  with 
sponsors  to  fac  ilitate  the  development 
and  submissioi  i  of  data  to  support  the 
approval  of  suj  iplemental  applications 
in  accordance  yvith  section  403(c)  of 
FDAMA: 

Director,  Office  of  New  Animal  Drug 
Evaluation  (Or  ADE),  Center  for 
Veterinary  Medicine.  (HFV-100),  Food 
and  Drug  Administration,  7500  Standish 
Place.  RockvilfB  MD  20855,  301-594- 
1620. 


VI.  Section 

Identify 

Studies 


40: 1(d):  Collaboration  to 
Published  and  Unpublished 


CVM  curren  ly 
U.S.  Departmeit 
National 
(NRSP-7)  and 
agencies 
the  National 
Aquaculture 
agencies,  to 
supplemental 
new  animal 
development 
(PMF's).  Mino  ■ 
are  drugs  usee 


collaborates  with  the 
of  Agriculture  (USDA) 
Support  Project  #7 
others,  including  state 
extei  sion  agents,  universities, 
Cpordinator  for 

s,  and  other  USDA 
sponsors  to  make 
ipplications  for  minor  use 
by  encouraging 
Public  Master  Files 
use  new  euiimal  drugs 
in  minor  animal  species 


Resej  rch 


NADA' 


en  courage ; 


dr  ugs 1 
cfl 


The  draft  guidance  discussed  in 
section  III  of  this  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  draft  guidance. 
Written  comments  may  be  submitted  at 
any  time,  however,  comments  should  be 
submitted  by  May  8,  2000,  to  ensure 
adequate  consideration  in  preparation  of 
the  final  document.  Comments  should 
be  identified  with  the  full  title  of  the 
draft  guidance  and  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Comments 
should  be  identified  with  the  docket 
number  found  in  the  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  24,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
(FR  Doc.  00-2767  Filed  2-7-00:  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 

Date:  February  28,  2000. 

Time:  1:30  pm  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda.  MD  20814. 

Contact  Person:  Joyce  A.  Hunter,  PHD, 
NIH,  NHLBI.  DEA.  Rockledge  Center,  II,  6701 
Rockledge  Drive,  Suite  7192,  Bethesda,  MD 
20892-7924,  (301)  435-0287. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839,  Blood  diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  31,  2000. 
LaVeme  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  00-2757  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
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the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  CONTRACT 
REVIEW  RFP. 

Date:  February  8,  2000. 

Time:  1  pm  to  6  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Gateway  Building,  7201  Wisconsin 
Avenue,  Suite  2C212,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Arthur  Schaerdel,  DVM, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel  "Oxidative 
Stress  in  Age  Associated 
Neurodegeneration." 

Date:  February  23,  2000. 

Time:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Ave.,  Suite  502C, 
MD  20891,  (Telephone  Conference  Call). 

Contact  Person:  Paul  Lenz,  PhD,  Scientific 
Review  Administrator,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Avenue/ 
Suite  2C212,  Bethesda,  MD  20892,  (301)  496- 
9666. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Clinical  Aging 
Review  Committee. 

Date:  March  2-3,  2000. 

Time:  7  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd,  Bethesda,  MD  20814. 

Contact  Person:  William  A.  Kachadorian, 
PhD,  The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892.  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Neuroscience  of 
Aging  Review  Committee. 

Date:  March  13-15,  2000. 

T;me:  7  pm  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  2  Montgomery  Village 
Avenue,  Gaithersburg,  MD  20879. 

Contact  Person:  Louise  L.  Hsu,  PhD,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Heahh,  HHS) 


Dated:  January  31,  2000. 

Anna  Snou£fer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-2754  Filed  2-7-00;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
th^discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  SBIR— 
"Measurement  Modules  for  Prevention 
Interventions." 

Date:  February  3,  2000. 

Time:  9:30  am  to  10:30  am. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Lyle  Furr,  Contract  Review 
Specialist,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  435-1439. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphaisis  Panel,  SBIR— 
"Develop  Prevention  Research 
Dissemination." 

Date:  February  3,  2000. 

Time:  10:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Lyle  Furr.  Contract  Review 
Specialist,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard.  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  435-1439. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  January  31,  2000. 

Anna  SnoufFer, 

Deputy  Director,  Office  of  Federal  Advisoty 
Committee  Policy. 

(FR  Doc.  00-2755  Filed  2-7-00;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Development  of  Effective 
Mitigation  Methods  or  E)evices  for  Reduction 
of  Indoor  Allergens  (SBIR  Topic  72  &  73). 

Date:  February  4,  2000. 

Time:  1  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS.  79  T.W.  Alexander  Drive. 
Building  4401,  Conference  Room  3446, 
Research  Triangle  Park,  NC  27709. 
(TelephoHe-eofTfa^ence  Call). 

Contact  Person:  David  P.  Brown.  MPH. 
Scientific  Review  Administrator.  Nat'l 
Institute  of  Environmental  Health  Sciences. 
P.O.  Box  12233,  Research  Triangle  Park,  NC 
27709,  (919)  541^964. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Construction  of  Xenopus 
cDNA  "chips"  for  Analysis  of  Gene 
Expression  (SBIR  Topic  74). 
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tc 


Date:  February 

Time:  1  p.m 

Agenda:  To 
proposals. 

Place:  NIEHS 
Conference  Roon  i 
Research  Triangl 
(Telephone 

Contact  Persor 
Scientific  Reviev 
Institute  of 
P.O.  Box  12233 
27709.  (919) 

This  notice  is 
days  prior  to  the 
limitations 
funding  cycle 

(Catalogue  of 
Program  Nos.  93 
Environmental 
Applied 

93.115,  Biometry 
Health  Risks 
93.142,  NIEHS 
Health  and  Safety 
Superfund 
Research  and 
and  Manpower 
Environmental 
Institutes  of 


frori 


Dated:  January 
Anna  Snoufier, 

Deputy  Director, 


Committee  Polic '. 
[FR  Doc.  00-275  > 

BaUNQ  C006  4140  01-M 


Federal  Register /Vol.  65,  No.  26 /Tuesday,  February  8,  2000 /Notices 


9,2000. 
3:30  p.m. 

and  evaluate  contract 


rei  lew 

I  last  Campus,  Building  4401, 
122,  79  Alexander  Drive, 
!  Park,  NC  27709, 
Conference  Call). 

David  P.  Brown,  MPH, 
Administrator,  Nat'l 
Enviifcnmental  Health  Sciences, 
Research  Triangle  Park,  NC 
541-4964. 

I  leing  published  less  than  15 
meeting  due  to  the  timing 
impo  led  by  the  review  and 


F  ederal  Domestic  Assistance 
113,  Biological  Response  to 
Iiealth  Hazards:  93.114, 
Toxicol  igical  Research  and  Testing; 
and  Risk  Estimation — 
Environmental  Exposures: 
hazardous  Waste  Worker 
Training;  93.143,  NIEHS 
Hazardous  Substances — Basic 
Ed  ication;  93.894,  Resources 
I  evelopment  in  the 
\  ealth  Sciences,  National 
Health,  HHS). 


31,2000. 


Ofjice  of  Federal  Advisory 
Filed  2-7-00;  8:45  am) 


DEPARTMEN1  OF  HEALTH  AND 

HUMAN  SERVJCES 

I 

National  Instttirtes  of  Health 


National  Instit^ 
and  Alcohollslfi; 
Meeting 


I  ection  10(d)  of  the 
Advise  ry  Committee  Act,  as 

5.C.  Appendix  2),  notice 
of  the  following 


Pursuant  to 
Federal 
amended  (5  U. 
is  hereby  giver 
meeting 

The  meeting  will 
public  in  accofdance 
provisions  set 
552b(c)(4)  and 
as  amended 
and/or  contrac : 
discussions  c 
trade  secrets 
such  as  patent;  ibl 
personal  infor  n 
individuals  associated 
applications  a 
the  disclosure 
constitute  a  cl 
invasion  of  personal 


Tie 


oiid 


O' 


Name  of 
Alcohol  Abuse 
Emphasis  Panel 
Date:  Februar ' 
Time:  3  pm  tc 


on  Alcotiol  Abuse 
Notice  of  Closed 


be  closed  to  the 
with  the 
brth  in  sections 
552b(c)(6),Title5U.S.C.. 

grant  applications 
proposals  and  the 

disclose  confidential 
commercial  property 

e  material,  and 
ation  concerning 

with  the  grant 
i»d/or  contract  proposals, 
of  which  would 
arly  unwarranted 
privacy. 


Combiittee:  National  Institute  on 
4nd  Alcoholism  Special 


23.  2000. 
5  pm. 


Agenda:  To  revievy  and  evaluate  contract 
proposals. 

Place:  Residence  Inn,  Conference  Room, 
7335  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
'  Health,  Suite  409,  6000  Executive  Blvd., 
Bethesda,  MD  20892-7003.  301-443-9787, 
etaylor@niaaa.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  February  1,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-2758  Filed  2-7-00;  8:45  am] 

BtLUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Project  Site 
Visit  on  Reactive  Oxygen  Species  and  Aging. 

Date:  February  17,  2000. 

Time:  10  am  to  12  pm. 

Place:  7201  Wisconsin  Avenue,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Ramesh  Vemuri,  PHD, 
Office  of  Scientific  Review,  National  Institute 
on  Aging,  The  Bethesda  Gateway  Building, 
7201  Wisconsin  Avenue,  Suite  2C212. 
Bethesda,  MD  20892,  (301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  Uming 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  To  Review  a 
Program  Project  Grant  Application. 

Date:  March  2,  2000. 

Time:  8  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hampton  Inn,  5601  Fortune  Circle 
West,  Indianapolis,  IN  46241. 

Contact  Person:  Arthur  Schaerdel,  DVM, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Sociology  Aging 
Review  Committee. 

Date:  March  9,  2000. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Hyatt  Regency,  One 
Bethesda  Metro,  Bethesda.  MD  20814. 

Contact  Person:  Mary  Ann  Guadagno,  PHD, 
Scientific  Review  Administrator,  The 
Betsesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  (SEP)  Small 
Grants  in  Sociology  and  Psychology. 

Date:  March  10,  2000. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Hyatt  Regency,  One 
Bethesda  Metro,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Ann  Guadagno,  PHD, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)496-9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  February  1,  2000. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-2759  Filed  2-7-00  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
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discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 
Date:  January  31,  2000. 
Time:  3  pm  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  6000  Executive  Blvd.,  Suite  409, 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contract  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd., 
Bethesda,  MD  20892-7003,  301-443-9787, 
etaylor@niaaa.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  intramural  research  review  cycle. 

Name  of  Committee:  National  Institute  on 
Alchol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 
Date:  February  25,  2000. 
Time:  8  am  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn, 
Washington,  DC  20007. 

Contact  Person:  Sean  O'Rouke,  Scientific 
Review  Administrator,  Extramiual  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Boulevard, 
Bethesda,  MD  20892-7003,  301-443-2861. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  intreunural  research  review  cycle. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  February  1,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-2760  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  15-16,  2000. 

rime:  8  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Sue  Krause,  MED, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3168, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0681. 

This  notice  is  being  published  less  than  16 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  15-16,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel,  17th  & 
Rhode  Island  Avenue,  NW,  Washington,  DC 
20036. 

Contact  Person:  John  Bishop,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844.  Bethesda,  MD  20892,  (301)  435- 
1250. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cardiovascular 
Sciences  Initial  Review  Group,  Pathology  A 
Study  Section. 

Date:  February  15-16,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street,  NW, 
Washington,  DC  20037. 

Contact  Person:  Larry  Pinkus,  PhD, 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4132, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1214. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  committee:  Health  PromoUon  and 
Disease  Prevention  Initial  Review  Group. 
Alcohol  and  Toxicology  Subcommittee  1. 

Date:  February  16-17,  2000. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Madison  Hotel,  Fifteenth  &  M 
Streets  NW.,  Washington,  DC  20005. 

Contact  Person:  Russell  T.  Dowell,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4118, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
1169,  dowellr@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  16-17,  2000. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Doyle  Hotel,  1500  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  Syed  Husain,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5216, 
MSC  7850,  Bethesda.  MD  20892-7850,  (301) 
435-1224. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group, 
Medicinal  Chemistry  Study  Section. 

Date:  February  16-18,  2000. 
•"  Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  Terrace 
Room,  5520  Wisconsin  Avenue,  Chevy 
Chase.  MD  20815. 

Contact  Person:  Ronald  J.  Dubois,  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4156, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1722.  duboisr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Initial  Review  Group,  Chemical  Pathology 
Study  Section. 

Date:  February  16-18.  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 
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Contact  Person ;  Syed  Quadri,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Reviev<«,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4144, 
MSC  7804,  Bethe$da,  MD  20892,  (301)  435- 
1211. 

This  notice  is  t  eing  published  less  than  15 
days  prior  to  the  neeting  due  to  the  timing 
limitations  impoi  ed  by  the  review  and 
funding  cycle. 

Name  of  Comn  \ittee:  Health  Promotion  and 
Disease  Preventic  n  Initial  Review  Group, 
Epidemiology  anil  Disease  Control 
Subcommittee  1. 

Date:  February  16-18,  2000. 

Time:  8:30  a.m  to  6  p.m. 

Agenda:  To  rev  iew  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenge,  Bethesda,  MD  20814. 

Contact  Person:  J.  Scott  Osborne,  PHD, 
MPH,  Scientific  1  leview  Administrator, 
Center  for  Scient:  fie  Review,  National 
Institutes  of  Heal  ii,  6701  Rockledge  Drive, 
Room  4114,  MSC  7816,  Bethesda,  MD  20892, 
(301)435-1782. 

This  notice  is  I  eing  published  less  than  15 
days  prior  to  the  neeting  due  to  the  timing 
limitations  impoi  ed  by  the  review  and 
funding  cycle. 

Name  of  Comr  tittee:  Center  for  Scientific 
Review  Special  I  mphasis  Panel. 

Date:  February  16,  2000. 

rime;  9  a.m.  to  5  p.m. 

Agenda:  To  re\  iew  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Chevy  Chase 
Pavilion.  4300  M  ilitary  Road.  NW.. 
Washington,  DC  !0015. 

Confacf  Persor :  Anita  Miller  Sostek,  PHD, 
Scientific  Reviev  Administrator,  Center  for 
Scientific  Review  ,  National  Institutes  of 
Health,  6701  Roc  dedge  Drive,  Room  3176, 
MS  7848,  Bethes  ia,  MD  20892,  (301)  435- 
1260. 

This  notice  is  I  eing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impo  led  by  the  review  and 
funding  cycle. 

Name  ofComt  titlee:  Center  for  Scientific 
Review  Special  E  mphasis  Pemel. 

Date:  February  16,  2000. 

Time:  6  p.m.  t<  9  p.m. 

Agenda:  To  rei  iew  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Persoi :  Alec  S.  Liacouras,  PHD, 
Scientific  Reviev '  Administrator,  Center  for 
Scientific  Reviev ',  National  Institutes  of 
Health,  6701  Roc  kledge  Drive.  Room  5154, 
MSC  7842,  Beth(  sda,  MD  20892,  (301)  435- 
1740. 

This  notice  is  !  teing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impo  >ed  by  the  review  and 
funding  cycle. 

Name  ofComi  tittee:  Center  for  Scientific 
Review  Special  1  mphasis  Panel. 

Dafe:  February  17-18,2000. 

Time:  8  a.m.  t(  4  p.m. 

Agenda:  To  re  'iew  and  evaluate  grant 
applications. 

Place:  Hyatt  Rsgency  Hotel,  One  Bethesda 
Metro  Center,  Be  thesda,  MD  20814. 


Contact  Person:  Victoria  S.  Levin,  MSW. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3172, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0912,  levin@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafe:  February  17-18,  2000. 

Time:  8  am  to  4  pm. 

Agenda:  To  review  and  evaJuate  grant 
applications. 

pyace.-  Westin  Fairfax  Hotel,  2100 
Massachusetts  Ave,  NW.,  Washington,  DC 
20008. 

Confacf  Person:  Gillian  Einstein,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5198, 
MSC  7850,  Bethesda,  MD  20892.  (301)  435- 
4433. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  17-18,  2000. 

Time:  8  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda.  MD  20814. 

Contact  Person:  Michael  Nunn,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5202, 
MSC  7850.  Bethesda,  MD  20892,  (301)  435- 
0910. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group.  Cell 
Development  and  Function  1. 

Dafe;  February  17-18.  2000. 

Time:  8  am  to  5  pm. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Ave.  NW.,  Washington,  DC  20007. 

Contact  Person:  Michael  H.  Sayre,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5128, 
Bethesda,  MD  20892,  (301)  435-1219. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group, 
Biophysical  Chemistry  Study  Section. 

Dofe;  February  17-18,  2000. 

Time:  8  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Rama3a  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Donald  Schneider,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1727. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Initial  Review  Group, 
Human  Embryology  and  Development 
Subcommittee  1. 

Dafe;  February  17-18,  2000. 

Time:  8  am  to  11  am. 

Agenda:  To  review  amd  evaluate  grant 
applicatiQifs. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road.  NW.. 
Washington,  DC  20015. 


Contact  Person:  Michael  Knecht,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6176. 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1046. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group,  Cell 
Development  and  Function  5. 

Date:  February  17-18,  2000. 

rime;  8:30  an  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Sherry  L.  Dupere,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5136. 
MSC  78-*   .  Bethesda,  MD  20892,  (301)  435- 
1021.  duperes@csr.nih.gov. 

Name  of  Committee:  Oncological  Sciences 
Initial  Review  Group,  Experimental 
Therapeutics  Subcommittee  1. 

Dafe;  February  17-18,  2000.  * 

Time:  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  gremt 
applications. 

Place:  Arlington  Hyatt;  1325  Wilson 
Boulevard,  Arlington.  VA  22209. 

Contact  Person:  Philip  Perkins.  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4148, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1718,  perkinsp@csr.nih.gov. 

Name  of  Committee:  Biochemical  Sciences 
Initial  Review  Group,  Biochemistry  Study 
Section. 

Dofe;  February  17-18,  2000. 

Time:  8:30  am  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Ave.,  Chevy  Chse,  MD  20815. 

Contact  Person:  Chhanda  L.  Ganguly.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5156, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1739. 

Name  of  Committee:  Biochemical  Sciences 
Initial  Review  Group.  Pathobiochemistry 
Study  Section. 

Dafe;  February  17-18.  2000. 

Time:  8:30  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn.  2101 
Wisconsin  Ave,  NW.,  Washington,  DC  20007. 

Contact  Person:  Zakir  Bengali,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5150, 
MSC  7842.  Bethesda.  MD  20892.  (301)  435- 
1742. 

Name  of  Committee:  Immunological 
Sciences  Initial  Review  Group.  Experimental 
Immunology  Study  Section. 

Dafe;  February  17-18.  2000. 

Time:  8:30  am  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Ave..  Bethesda,  MD  20814. 
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Contact  Person:  Calbert  A.  Laing,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4210, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1221. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Initial 
Review  Group,  Visual  Sciences  A  Study 
Section. 

Date:  February  17-18,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20852. 

Contact  Person:  Luigi  Giacometti,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5208, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1246. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
(IFCN-7  (01). 

Date;  February  17-18,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington  Circle, 
Washington,  DC  20037. 

Contact  Person:  Bernard  F.  Driscoll,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5158, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1242. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Tropical  Medicine  and  Parasitology  Study 
Section. 

Date:  February  17-18,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Jean  Hickman,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4194, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1146. 

Name  of  Committee:  Biochemical  Sciences 
Initial  Review  Group,  Medical  Biochemistry 
Study  Section. 

Date:  February  17-18.  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Alexander  S.  Liacouras, 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive 
Room  5154,  MSC  7842,  Bethesda,  MD  20892, 
(301)  435-1740. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group, 
Metallobiochemistry  Study  Section. 

Date:  February  17-18,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  St.  James  Hotel,  950  24th  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  John  L.  Bowers,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4168, 
MSC  7806,  Bethesda.  MD  20892,  (301)  435- 
1725. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  17-18,  2000. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Richard  Marcus,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5168, 
MSC  7844,  Bethesda,  MD  20892,  301-435- 
1245,  richard.mEircus@nih.gov. 

Name  of  Committee:  Genetic  Sciences 
Initial  Review  Group,  Mammalian  Genetics 
Study  Section. 

Dofe;  February  17-18,  2000. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Camilla  Day,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2208, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1037,  dayc@drg.nih.gov. 

Name  of  Committee:  Genetic  Sciences 
Initial  Review  Group,  Genetics  Study 
Section. 

Date:  February  17-19,  2000. 

Time:  9  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  25tlf  Street, 
Washington,  DC  20037. 

Contact  Person:  David  J.  Remondini,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6154, 
MSC  7890.  Bethesda,  MD  20892,  (301)  435- 
1038. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  17-18,  2000. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites  Hotel — Harbor 
Building,  1000  29th  Street,  NW.,  Washington, 
DC  20007. 

Contact  Person:  Kathryn  Meadow-Orlans, 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  3182,  MSC  7848,  Bethesda,  MD  20892, 
(301)  435-0902. 

Name  of  Committee:  Immunological 
Sciences  Initial  Review  Group, 
Immunobiology  Study  Section. 

Date:  February  17-18,  2000. 

Time:  9  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Omni  Shoreham,  2500  Calvert 
Street.  NW.,  Washington,  DC  20008. 


Contact  Person:  Betty  Hayden,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4206, 
MSC  7812  Bethesda,  MD  20892,  (301)  435- 
1223. 

Mime  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  17,  2000. 

Time:  12  pm  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites  Hotel — Harbor 
Building,  1000  29th  Street.  NW..  Washington. 
DC  20007. 

Contact  Person:  Kathryn  Meadow-Orlans, 
PHD.  Scientific  Review  Administrator. 
Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  3182,  MSC  7848,  Bethesda,  MD  20892. 
(301)435-0902. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  18,  2000. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications.  ^ 

Place:  The  Westin  Fairfax  Hotel,  2100 
Massachusetts  Ave.,  NW.,  Washington,  DC 
20008. 

Contact  Person:  Nancy  Hicks,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3158, 
MSC  7770.  Bethesda,  MD  20892,  (301)  435- 
0695. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892,  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  February  1,  2000. 

LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-2761  Filed  2-7-00;  8:45  am] 

BtLUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft  Revised 
Recovery  Plan  for  tt>e  Southern  Sea 
Otter  (Enhydra  lutris  nereis)  for  Review 
and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document 

availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  of  a  draft  revision  of  the 
southern  sea  otter  recovery  plan  for 
public  review.  This  species  occiu^s  along 
the  central  coast  of  California,  from  Half 
Moon  Bay  south  to  Gaviota.  The  Service 
sohcits  review  and  comment  from  the 
public  on  this  draft  revised  plan. 
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DATE:  Commen' 
recovery  plan 
before  April  10 
consideration 
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s  on  the  draft  revised 
t^ust  be  received  on  or 
2000  to  receive 
the  Service. 


by 

ADDRESSES:  Pel  sons  wishing  to  review 
the  draft  revise  i  recovery  plan  may 
obtain  a  copy  b  y  written  request 
addressed  to  th  b  Field  Supervisor, 
Ventura  Field  d)ffice,  U.S.  Fish  and 
Wildlife  Servic  i,  2493  Portola  Road, 
Suite  B,  Ventuia.  California  93003. 
Written  comme  nts  and  materials 
regarding  the  plan  should  be  addressed 
to  Mr.  Carl  Ben  z  at  the  above  Ventura, 
California  addr  ass.  Comments  and 
materials  receii  ed  are  available  upon 
request  for  punic  inspection,  by 
appointment,  ouring  normal  business 
hours  at  the  abfive  Ventura  address. 


FOR  FURTHER 
Carl  Benz  at  th4 
(telephone  805J-644-1766) 


INFORMATION  CONTACT:  Mr. 
above  Ventura  address 


SUPPLEMENTARY 


Background 


1977 
Sp  Bcies 


re<  sons 


The  southen 
[Enbydra  lutris 
threatened  in 
Endangered 
amended.  It  is 
depleted  popu 
Marine  Mammal 
Reduced  range 
vulnerability  t(  i 
spill  risk  from 
the  primary 
status.  The  so 
population 
individuals  an  1 
Moon  Bay 
Approximately 
pups,  are  at 
result  of 
establish  an 
After  review  o 
information, 
of  the  Souther 
Team,  drafted 
conunent  a 
1991. A  secon< 
public  review 
public  comments 
review  of  new 
regarding  oil 
otters,  the  Sen 
Southern  Sea 
technical 
public  review 
revised  recov^ 


(California)  sea  otter 
nereis]  was  listed  as 
under  the 
Act  of  1973.  as 
dso  recognized  as  a 
ation  pursuant  to  the 

Protection  Act. 
and  population  size, 
oil  spills,  and  the  oil 
oastal  tanker  traffic  were 
for  the  threatened 


s  ) 


Public  Comme  nts  Solicited 


The  Service 
on  the  recoverlf 
comments  recti 
above  will  be 
approval  of  th  i 


information: 


ulthern  sea  otter 

about  2.000 
ranges  between  Half 
to  Gaviota,  California. 
20  otters,  including 
Nicolas  Island  as  a 
efforts  to 
mental  population, 
new  biological 
Service,  with  assistance 
Sea  Otter  Recovery 
or  public  review  and 
recovery  plan  in 
revision  was  drafted  for 
n  1996.  After  review  of 
on  those  drafts,  and 
technical  information 
ill  risk  to  southern  sea 
ice,  with  assistance  of  the 
( )tter  Recovery  Team  and 

s,  has  drafted  for 
ind  comment  a  new  draft 
plan. 


cor  tains  i 


Sai 
transl  )cation  i 
ex  3erir 


tie 


rev  ised 


cons  iltants 


solicits  written  comments 
plan  described.  All 
ved  by  the  date  specified 

( ;onsidered  prior  to 
plan. 


Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  February  2,  2000. 
Elizabeth  H.  Stevens, 

Acting  Manager,  California/Nevada 
Operations  Office,  Region  l.U.S.  Fish  and 
Wildlife  Service. 
[FR  Doc.  00-2764  Filed  2-7-00;  8:45  am] 

BILUNQ  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-320-1820-XQ] 

Notice  of  Resource  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management. 
Interior.  Northwest  California  Resoiut:e 
Advisory  Council,  Redding,  California. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Public  Law  92-463)  and  the  Federal 
Land  Policy  and  Management  Act 
(Public  Law  94-579),  the  U.S.  Bureau  of 
Land  Management's  Northwest 
California  Resource  Advisory  Council 
will  meet  Thiu-sday  and  Friday,  March 
30  and  31,  2000,  for  a  business  meeting 
and  field  tour.  The  meeting  and  tour  are 
open  to  the  public,  but  anyone  attending 
must  provide  their  own  transportation 
and  lunch. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  begins  at  10  a.m.  Thursday, 
March  30,  at  the  Bureau  of  Land 
Management's  Redding  Field  Office.  355 
Hemsted  Drive.  Redding.  CA.  The 
members  will  depart  immediately  for  a 
tour  of  public  lands  managed  by  the 
BLM's  Redding  Field  Office.  On  Friday, 
March  31,  the  business  meeting  begins 
at  8  a.m.  in  the  Conference  Room  of  the 
Redding  Field  Office.  Agenda  items 
include  an  update  on  the  Headwaters 
Forest,  the  status  of  the  Redding 
Resource  Management  Plan  amendment 
process,  a  status  report  on  recovery  from 
the  Lowden  Fire,  and  a  status  report  on 
a  management  feasibility  study  for  the 
Lake  Berryessa  region. 

Time  will  be  set  aside  for  public 
comments.  Depending  on  the  number  of 
persons  wishing  to  speak,  a  time  limit 
may  be  established. 


FOR  AOOmONAL  INFORMATION  CONTACT: 
Lynda  J.  Roush,  BLM  Areata  Field 
Manager,  at  (707)  8a5-2300. 

t 
Joseph  J.  Fontana, 

Public  Affairs  Officer. 

[FR  Doc.  00-2829  Filed  2-9-00;  8:45  am] 

BILLING  COOE  4310-4<M> 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  29.  2000.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service.  1849  C  St.  NW, 
NC400.  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
February  23,  2000. 

Patrick  W.  Andnis, 

Acting  Keeper  of  the  National  Register. 

ALABAMA 

Blount  County 

Grififth,  Robert  G.,  Sr.,  House,  1204  Cty.  Rd. 
25,  Summit.  00000143 

Clarke  County 

Airmount  Grave  Shelter  (Clarke  County 

MPS),  N  side  of  AL  5,  0.5  mi.  W  of  Cty 

Line,  Thomasville,  00000142 
McClellan,  Doit  W.,  Lustron  House  (Lustron 

Houses  in  Alabama,  MPS),  116  W.  Pearl 

St.,  fackson,  00000136 
McKee,  J.P.,  Lustron  House  (Lustron  Houses 

in  Alabama,  MPS),  519  College  Ave., 

lackson.  00000132 
Nettles,  Isaac,  Gravestones  (Clarke  County 

MPS),  E  side  Mt  Nebo  Rd.,  0.5  mi.  S  of  Cty 

Rd.  19.  Carlton,  00000141 

Colbert  County 

Newman,  E.L.,  Lustron  House  (Lustron 
Houses  in  Alabama,  MPS),  1406  34th  St., 
Sheffield,  00000134 

Jefferson  County 

Gleissner,  John  D.  and  Kalherine,  Lustron 
House  (Lustron  Houses  in  Alabama.  MPS), 
2420  Cahaba  Rd.,  Birmingham.  00000133 

Lustron  House  on  Columbiana  Road  (Lustron 
Houses  in  Alabama,  MPS).  430  Columbiana 
Rd.,  Birmingham.  00000131 

Wright,  Bernice  L.,  Lustron  House,  (Lustron 
Houses  in  Alabama,  MPS)  2424  Cahaba 
Rd..  Birmingham,  00000130 

Lauderdale  County 

Bowen.  William,  Lustron  House,  (Lustron 
Houses  in  Alabama,  MPS)  1145  Wildwood 
Park  Rd.,  Florence,  00000135 
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Darby.  E.  H.,  Lustron  House,  (Lustron  Houses 
in  Alabama,  MPS)  321  Beverly,  Florence, 
00000127 

Forks  of  Cypress  Cemetery,  0.25  mi.  N  of 
Jackson  Rd.,  E  side  of  Dowdy  Rd.,  N  of 
Little  Cypress  Creek,  Florence  vicinity, 
00000140 

Madison  County 

Jude,  George,  House,  2132  Winchester  Rd., 
Huntsville,  00000139 

Montgomery  County 

Huntingdon  College  Campus  Historic 
District,  1500  E.  Fairview  Ave., 
Montgomery,  00000138 

Perry  County 

Uniontown  Historic  District,  Roughly 
bounded  by  Tomasene  St.,  Taylor  St.,  East 
Ave.,  and  Green  St.,  Uniontown,  00000137 

Tuscaloosa  County 

Quayle,  Margaret,  Lustron  House,  (Lustron 
Houses  in  Alabama,  MPS)  27  Parkview  Dr., 
Tuscaloosa,  00000126 

ALASKA 

luneau  Borough-Census  Area 

MacKinnon  Apartments,  236  Third  St., 
Juneau,  00000144 

ARIZONA 

Maricopa  County 

Ross,  John  M.,  House,  6722  N.  Central  Ave., 
Phoenix,  00000145 

MASSACHUSETTS 

Worcester  County 

Warren  Public  Library,  Main  St.  at  Bacon  St., 
Warren,  00000146 

MISSOURI 

St.  Louis  Independent  City 

Jewel  Box.  Jet.  of  Wells  Dr.  and  McKinley  Dr., 
Forest  Park,  St.  Louis,  00000147 

MONTANA 

Blaine  County 

Lodgepole  Community  Hall,  Fort  Belknap 
Indian  Community,  Lodgepole,  00000148 
A  request  for  REMOVAL  has  been  made  for 

the  following  resource: 

PENNSYLVANIA 
Greene  County 

Kent,  Thomas,  Jr.,  Farm  208  Laurel  Run  Rd., 
Waynesburg,  98000444 

[FR  Doc.  00-2745  Filed  2-7-00;  8:45  am] 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  LABOR 

Pension  and  Warfare  Benefits 
Administration 

Prohibited  Transaction  Exemption 
2000-05;  Exemption  Application  No. 
D-10542,  et  al.;  Grant  of  Individual 
Exemptions;  Business  Men's 
Assurance  Company  of  America,  et  ai. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996). 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 


(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Business  Men's  Assurance  Company  of 
America  (BMA)  Located  in  Kansas  City, 
MO 

[Prohibited  Transaction  Exemption  2000-05; 
Exemption  Application  No.  I>-10542j 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the  sales 
and  transfers  of  assets  of  an  employee 
benefit  plan  (the  Plan)  to  BMA  pursuant 
to  the  terms  of  a  benefit-responsive  or  a 
non-benefit  responsive  synthetic 
guaranteed  investment  contract  (the 
Benefit-Responsive  BMA  Synthetic  GIC 
or  the  Non-Benefit  Responsive  BMA 
Synthetic  GIC)  entered  into  by  the  Plan 
sponsor  with  BMA; ' 

(2)  Advances  made  by  BMA  to  a  Plan 
in  order  to  make  unanticipated  benefit 
payments,  if  applicable,  under  a  Benefit- 
Responsive  BMA  Synthetic  GIC;  and  (3) 
the  sweeping  of  interest  and  other  ' 
proceeds  to  BMA  from  a  Plan's 
Contractholder  Custodial  Accoimt    — 
established  under  either  a  Benefit- 
Responsive  BMA  Synthetic  GIC  or  a 
Non-Benefit  Responsive  BMA  Synthetic 
GIC.  This  exemption  is  subject  to  the 
general  conditions  set  forth  below  in 
Section  II. 

Section  II.  General  Conditions 

(a)  The  decision  to  enter  into  a  BMA 
Synthetic  GIC  is  made  on  behalf  of  a 
participating  Plan  in  writing  by  a 
fiduciary  of  such  Plan  which  is 
independent  of  BMA. 

(b)  Only  Plans  with  total  assets  having 
an  aggregate  market  value  of  at  least  $50 
million  are  permitted  to  purchase  BMA 
Synthetic  GICs;  provided  however 
that— 

(1)  In  the  case  of  two  or  more  Plans 
which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization  (i.e., 
the  Related  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
a  single  master  trust  or  any  other  entity 
the  assets  of  which  are  "plan  assets" 
under  29  CFR  2510.3-101  (the  Plan 
Asset  Regulation),  which  entity  has 


'  Unless  specifically  noted,  references  to  the  BMA 
Synthetic  GIC  refer  to  both  types  of  Synthstic  GIC 
products  that  are  offered  to  Plan  investors  by  BMA. 
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master  trust  or 
employer  or  an 
such  fiduciary 


Federal  Register / Vol.  65.  No.  26 /Tuesday,  February  8,  2000 /Notices 


purchased  a  BMA  Synthetic  GIC,  the 
foregoing  $50  qiillion  requirement  is 
deemed  satisfied  if  such  trust  or  other 
entity  has  aggr<  gate  assets  which  are  in 
excess  of  $50  million;  provided  that,  if 
the  fiduciary  n  sponsible  for  making  the 
investment  dec  ision  on  behalf  of  such 
other  entity  is  not  the 
affiliate  of  the  employer, 
las  total  assets  under  its 
management  aild  control,  exclusive  of 
the  $50  millioE  threshold  amount 
attributable  to  )lan  investment  in  the 
commingled  ei  tity,  which  are  in  excess 
of  $100  millior  ,  or 

(2)  In  the  cas  9  of  two  or  more  Plans 
which  are  not  i  aaintained  by  the  same 
employer,  cont  rolled  group  of 
corporations  o*  employee  organization 
(i.e.,  the  Unreli  ted  Plans),  whose  assets 
are  commingle  i  for  investment 
purposes  in  a  j  roup  trust  or  any  other 
form  of  entity  t  le  assets  of  which  are 
"plan  assets"  under  the  Plan  Asset 
Regulation,  wh  ich  entity  has  piu-chased 
a  BMA  Synthelic  GIC,  the  foregoing  $50 
million  requirement  is  deemed  satisfied 
if  such  trust  or  other  entity  has  aggregate 
assets  which  ai  e  in  excess  of  $50 
million  (wccluc  ing  the  assets  of  any  Plan 
with  respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  be  lalf  of  such  group  trust 


or  other  entity 


or  any  member  of  the 


controlled  groi  p  of  corporations 
including  such  fiduciary  is  the 
employer  mair  taining  such  Plan  or  an 
employee  orga  lization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  de<  ision  on  behalf  of  such 
group  trust  or  ( ither  entity 

(i)  Has  full  investment  responsibility 
with  respect  to  Plan  assets  invested 
therein,  and 


aid 


entity, 


tie 


ai 


(ii)  Has  total 
management 
the  $50  millioi 
attributable  to 
commingled 
of$100millio 

(c)  Prior  to 
Synthetic  GIC, 
receives  a  full 
disclosure  of 
concerning  th« 
including — 

(1)  A  copy  o 
agreement  for 
and 

stipulate  the 
Contract,  the 
the  rights  and 

(2)  Investment 
the  manner  in 
the  assets  in 
Custodial 


assets  under  its 

control,  exclusive  of 
threshold  amount 
'Ian  investment  in  the 
which  are  in  excess 


execution  of  a  BMA 
the  Plan  fiduciary 
md  detailed  written 

material  features 
BMA  Synthetic  GIC. 


■  the  underlying 
he  BMA  Synthetic  GIC 
accompanying  application,  which 
n  levant  provisions  of  the 
icable  fees,  if  any,  and 
ibligations  of  the  parties; 

Guidelines  defining 
which  BMA  will  manage 
tl  e  Contractholder 


Ace  )unt; 


(3)  A  copy  of  the  Custodial  Agreement 
between  BMA,  the  Plan  fiduciary  and 
the  custodian  (the  Custodian);  and 

(4)  Copies  of  the  proposed  exemption 
and  grant  notice  with  respect  to  the 
exemptive  relief  provided  herein. 

(d)  Upon  the  selection  by  a  Plan 
fiduciary  of  a  BMA  Synthetic  GIC,  BMA 
will  supply  the  Plan  fiduciary  of  a  Plan 
[including  a  Plan  that  provides  for 
participant  investment  selection  (the 
Section  404(c)  Plan)],  a  summary  of  the 
pertinent  features  of  the  documents 
listed  above  in  paragraphs  (c)(1)  through 
(c)(3)  of  this  Section  II  which  the  Plan 
fiduciary,  in  its  discretion,  deems 
appropriate  for  distribution  to  such 
participant,  to  the  extent  necessary  to 
satisfy  the  requirements  of  section 
404(c)  of  the  Act. 

(e)  Subsequent  to  a  Plan's  investment 
in  a  BMA  Synthetic  GIC,  the  Plan 
fiduciary  will  receive  the  following 
ongoing  disclosures  regarding  such 
investment: 

(1)  A  periodic  report  consisting  of  a 
Contract  Value  Record  Report,  which 
specifies  the  affected  Plan's  BMA 
Sjmthetic  GIC  Contract  Value  Record 
balance  for  the  prior  period, 
contributions,  withdrawals  [i.e., 
Scheduled  Withdrawals  (the  Scheduled 
Withdrawals)  and,  if  applicable. 
Unscheduled  Withdrawals  (the 
Unscheduled  Withdrawals)],  interest 
earned,  and  the  current  period's  ending 
Contract  Value  Record  balance;  (The 
time  periods  covered  by  the  Contract 
Value  Record  Report  will  be  selected  in 
advance  by  the  independent  Plan 
fiduciary  and  may  be  sent  monthly, 
quarterly  or  annually.) 

(2)  A  periodic  Market  Value 
Statement,  which  is  supplied  by  the 
Custodian  on  a  quarterly  basis,  that 
specifies  the  prior  period's  ending 
market  value  for  the  assets  in  the 
Contractholder  Custodial  Account, 
contributions  made  by  the  Plan  sponsor 
to  the  BMA  Synthetic  GIC  after  the 
initial  deposit.  Scheduled  Withdrawals 
and,  if  applicable.  Unscheduled 
Withdrawals,  any  fees  paid  to  BMA, 
investment  income,  realized  capital 
gains  and/or  losses  from  sales,  changes 
in  unrealized  appreciation  of  assets,  the 
current  period's  ending  market  value 
and  rate  of  return,  and  a  summary  of 
transactions;  and 

(3)  Upon  request  from  the  Custodian 
(i.e.,  not  more  often  than  quarterly),  a 
portfolio  listing.  (The  reports  referred  to 
in  paragraphs  (e)(l)-(e)(3)  of  this 
Section  II  will  be  made  available  to  the 
Plan  fiduciary,  which,  in  turn,  will 
provide  copies  to  participants  in  a 
Section  404(c)  Plan  upon  request,  to  the 
extent  the  Plan  fiduciary  deems  it 
necessary.) 


(f)  Each  BMA  Synthetic  GIC 
specifically  provides  an  objective 
method  for  determining  the  fair  market 
value  of  the  securities  owned  by  the 
Plan  pursuant  to  such  GIC. 

(g)  Each  BMA  Synthetic  GIC  has  a 
predefined,  fixed  maturity  date  selected 
by  the  Plan  fiduciary  and  agreed  to  by 
BMA. 

(h)  In  the  event  BMA  sells  assets  from 
a  Plan's  Contractholder  Custodial 
Account  to  BMA's  general  account  or  to 
an  affiliate  during  the  term  of  the  BMA 
Synthetic  GIC  or  at  such  GIC's  maturity, 
the  transaction  is — 

(1)  Effected  for  cash; 

(2)  The  sales  price  of  the  security  is 
equal  to  the  fair  market  value  of  such 
asset  as  of  the  close  of  business  on  the 
date  of  the  sale,  as  determined  by 
independent  sources;  and 

(3)  The  Plan  incurs  no  brokerage  or 
transaction  costs  in  connection  with  the 
transaction. 

(i)  BMA  maintains  books  and  records 
of  each  BMA  Synthetic  GIC  transaction 
for  a  period  of  six  years.  Such  books  and 
records  are  subject  to  annual  audit  by 
independent,  certified  public 
accountants. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  17,  1999  at  64  FR  70732. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

John  Hancock  Mutual  Life  Insurance 
Company  (John  Hancock)  Located  in 
Boston,  MA 

[Prohibited  Transaction  Exemption  2000-06; 
Exemption  Application  No.  E>-10718] 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  (1)  receipt  of  common  stock  of 
John  Hancock  Financial  Services,  Inc., 
the  holding  company  for  John  Hancock 
(the  Holding  Company),  or  (2)  the 
receipt  of  cash  or  policy  credits,  by  or 
on  behalf  of  any  eligible  policyholder 
(the  Eligible  Policyholder)  of  John 
Hancock  which  is  an  employee  benefit 
plan  (the  Plan),  subject  to  applicable 
provisions  of  the  Act  and/or  the  Code, 
other  than  certain  Eligible  Policyholders 
which  are  Plans  maintained  by  John 
Hancock  or  an  affiliate  for  their  own 
employees  (the  John  Hancock  Plans),  in 
exchange  for  such  Eligible 
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Policyholder's  membership  interest  in 
John  Hancock,  in  accordance  with  the 
terms  of  a  plan  of  reorganization  (the 
Plan  of  Reorganization)  adopted  by  John 
Hancock  and  implemented  pursuant  to 
Chapter  1 75  of  the  Massachusetts 
General  Laws. 

In  addition,  the  restrictions  of  section 
406(a)(1)(E)  and  (a)(2)  and  section 
407(a)(2)  of  the  Act  shall  not  apply  to 
the  receipt  or  holding,  by  the  John 
Hancock  Plans,  of  employer  securities 
in  the  form  of  excess  Holding  Company 
stock,  in  accordance  with  the  terms  of 
the  Plan  of  Reorganization. 

This  exemption  is  subject  to  the 
conditions  set  forth  below  in  Section  11. 

Section  II.  General  Conditions 

(a)  The  Plan  of  Reorganization  is 
implemented  in  accordance  with 
procedural  and  substantive  safeguards 
that  are  imposed  imder  Massachusetts 
Insurance  Law  and  is  subject  to  review 
and  supervision  by  the  Massachusetts 
Commissioner  of  Insurance  (the 
Commissioner). 

(b)  The  Commissioner  reviews  the 
terms  of  the  options  that  are  provided  to 
Eligible  Policyholders  of  John  Hancock 
as  part  of  such  Commissioner's  review 
of  the  Plan  of  Reorganization,  and 
determines,  after  the  hearing,  whether 
the  Plan  of  Reorganization  conforms  to 
the  requirements  of  chapter  175,  section 
19E  of  the  Massachusetts  General  Laws 
and  whether  the  Plan  is  prejudicial  to 
the  Eligible  Policyholders  of  John 
Hancock  or  the  insiuing  public.  The 
Superintendent  may  object  to  the  Plan 
of  Reorganization  if  he  or  she  finds  that 
it  is  not  fair  and  equitable  to  New  York 
Eligible  Policyholders. 

(c)  As  part  of  their  determinations, 
both  the  Commissioner  and  the 
Superintendent  concur  on  the  terms  of 
the  Plan  of  Reorganization. 

(d)  Each  Eligible  Policyholder  has  an 
opportimity  to  vote  to  approve  the  Plan 
of  Reorganization  after  full  written 
disclosure  is  given  to  the  Eligible 
Policyholder  by  John  Hancock. 

(e)  One  or  more  independent 
fiduciaries  of  a  Plan  that  is  an  Eligible 
Policyholder  receives  Holding  Company 
stock,  cash  or  policy  credits  pursuant  to 
the  terms  of  the  Plan  of  Reorganization 
and  neither  John  Hancock  nor  any  of  its 
affiliates  exercises  any  discretion  or 
provides  "investment  advice,"  as  that 
term  is  defined  in  29  CFR  2510.3-21(c), 
with  respect  to  such  acquisition. 

(f)  After  each  Eligible  Policyholder  is 
allocated  1 7  shares  of  Holding  Company 
stock,  additional  consideration  is 
allocated  to  Eligible  Policyholders  who 
own  participating  policies  based  on 
actuarial  formulas  that  take  into  account 
each  participating  policy's  contribution 


to  the  surplus  of  John  Hancock  which 
formulas  have  been  approved  by  the 
Commissioner. 

(g)  With  respect  to  a  John  Hancock 
Plan,  where  the  consideration  may  be  in 
the  form  of  Holding  Company  stock  an 
independent  Plan,  fiduciary — 

(1)  Determines  whether  the  Plan  of 
Reorganization  is  in  the  best  interest  of 
the  John  Hancock  Plans  and  their 
participants  and  beneficiaries. 

(2)  Votes  at  the  special  meeting  of 
Eligible  Policyholders  on  the  proposal 
to  approve  or  not  to  approve  the  Plan  of 
Reorganization. 

(3)  If  the  vote  is  to  approve  the  Plan 
or  Reorganization, 

(i)  Decides  whether  the  affected  John 
Hancock  Plan  should  receive  Holding 
Company  stock  or  cash  (should  the 
latter  option  be  available)  and  instructs 
the  appropriate  Plan  trustee  to  receive 
such  consideration  on  behalf  of  the 
affected  John  Hancock  Plan; 

(ii)  Monitors,  on  behalf  of  the  affected 
John  Hancock  Plan,  the  acquisition  and 
holding  of  the  shares  of  any  Holding 
Company  stock  received; 

(iii)  Makes  determinations  on  behalf 
of  the  John  Hancock  Plan  with  respect 
to  voting  and  the  continued  holding  of 
the  shares  of  Holding  Company  stock 
received  by  such  Plan;  and 

(iv)  Disposes  of  any  Holding  Company 
stock  held  by  the  Johin  Hancock  Plan 
which  exceeds  the  limitation  of  section 
407(a)(2)  of  the  Act  as  reasonably  as 
practicable  but  in  no  event  later  than  six 
months  year  following  the  effective  date 
of  the  demutualization; 

(v)  Takes  all  actions  that  are  necessary 
and  appropriate  to  safeguard  the 
interests  of  the  John  Hancock  Plans;  and 

(vi)  Provides  the  Department  with  a 
complete  and  detailed  final  report  as  it 
relates  to  the  John  Hancock  Plans  prior 
to  the  effective  date  of  the 
demutualization. 

(h)  All  Eligible  Policyholders  that  are 
Plans  participate  in  the  transactions  on 
the  same  basis  within  their  class 
groupings  as  other  Eligible 
Policyholders  that  are  not  Plans. 

(i)  No  Eligible  Policyholder  pays  any 
brokerage  commissions  or  fees  in 
connection  with  their  receipt  of  Holding 
Company  stock  or  in  connection  with 
the  implementation  of  the  conmiission- 
fi'ee  sales  and  purchase  programs. 

(j)  All  of  John  Hancock's  policyholder 
obligations  remain  in  force  and  are  not 
affected  by  the  Plan  of  Reorganization. 

Section  III.  Definitions 

For  purposes  of  this  exemption: 
(a)  "The  term  "John  Hancock"  means 
The  John  Hancock  Mutual  Life 
Insurance  Company  and  any  affiliate  of 
John  Hancock  jas  defined  in  paragraph 
(bJofthisSectioi^m. 


(b)  An  "affiliate"  of  John  Hancock 
includes — 

(1)  Any  person  difectly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  John  Hancock. 
(For  purposes  of  this  paragraph,  the 
term  "control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.) 

(2)  Any  officer,  director  or  partner  in 
such  person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  a  5  percent  partner  or  owner. 

(c)  The  term  "Eligible  Policyholder" 
means  a  policyholder  whose  name 
appears  on  the  conversion  date  on  John 
Hancock's  records  as  the  owner  of  a 
policy  under  which  there  is  a  right  to 
vote  and  which,  on  both  the  December 
31  immediately  preceding  the 
conversion  date  an  the  date  the  John 
Hancock's  Board  of  Directors  first  votes 
to  convert  to  stock  form,  is  in  full  force 
for  its  full  basic  benefits  with  no  unpaid 
premiums  or  consideration  at  the 
expiration  of  any  applicable  grace 
period,  or  which  is  being  continued 
under  a  nonforfeiture  benefit  and 
continues  to  be  eligible  for  participation 
in  John  Hancock's  annual  distribution  of 
divisible  surplus. 

(d)  The  term  "policy  credit"  means  (i) 
for  an  individual  or  joint  participating 
whole  life  insiuance  policy,  the 
crediting  of  paid-up  additions  which 
will  increase  the  cash  value  and  death 
benefit  of  the  policy;  and  (ii)  for  all 
other  individual  or  joint  life  policies 
and  annuities,  (x)  if  the  policy  or 
contract  has  a  defined  account  value,  an 
increase  in  the  accoimt  value,  or,  (^)  if 
the  policy  or  contract  does  not  have  a 
defined  account  value,  the  crediting  of 
dividends  left  on  deposit  under  the 
policy  or  contract. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice)  that 
was  published  on  October  22,  1999  at  64 
FR  57136. 

Written  Comments 

The  Department  received  45  written 
comments  with  respect  to  the  proposed 
exemption.  Forty-foiu  of  the  comments 
were  submitted  by  Eligible 
Policyholders  and  one  comment  was 
submitted  by  John  Hancock. 

Of  the  Eligible  Policyholder 
comments  received,  fourteen 
commenters  said  they  were  in  favor  of 
the  exemption  and  urged  the 
Department  to  approve  it.  Six 
commenters  requested  information  that 
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Eligible  Polic]  holder  Comments 

Sixteen  con  menters  questioned  the 
effect  of  John  iancock's  demutalization 
on  a  policyho  der's  benefits  or  tax- 
exempt  status  In  response  these 
comments,  Jo  m  Hancock  represents 
that  the  conce  rns  of  the  policyholders 
have  been  adc  ressed  in  the  Policyholder 
Information  S  atement  which  was  sent 
to  all  Eligible  Policyholders.  According 
to  John  Hancock,  the  document  clearly 
states  that  the  conversion  of  the 
company  to  a  stock  company  will  not 
reduce  the  bei  lefits,  values,  guarantees 
or  dividend  ri  jhts  of  any  policy,  nor 
adversely  affe  :t  any  grandfathering  or 
special  tax  sta  tus  of  any  policy. 

Also  in  con  lection  with  the  effect  of 
the  demutual  zation  on  existing 
policyholder  »enefits.  another 
commenter  as  serted  that  two 
representatioi  s  made  by  John  Hancock 
in  the  propos(  d  exemption  were  false. 
First,  the  com  nenter  noted  that  on  page 
57139  of  the  5  ummary,  the  second 
para  graph  of  Representation  6  states 
that— 
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Second,  the  commenter  noted  that  on 
page  57141  of  the  Summary,  paragraph 
(h)  of  Representation  13  states  that — 

The  Plan  of  Reorganization  will  not  change 
premiums  or  reduce  policy  benefits,  values, 
guarantees  or  other  policy  obligations  of  John 
Hancock  to  its  policyholders  and 
contraclholders. 

The  commenter  believed  that,  as  a 
result  of  the  demutualization,  John 
Hancock's  proposed  changes  to 
products  and  services  offered  under  its 
health  insurance  program  would 
constitute  an  imlawful  termination  of  its 
group  insurance  policy  which  was  not 
authorized  under  such  policy.  The 
commenter  also  argued  that  these 
material  breaches  would  have  severe 
consequences  and  an  adverse  effect 
upon  its  organization. 

In  response  to  this  comment,  John 
Hancock  explains  that  it  sold  its  group 
benefit  operations  to  the  Unicare  Life 
and  Health  Insurance  Company 
(Unicare)  and  the  sale  was  structiu'ed  as 
a  reinsurance  transaction  so  that  John 
Hancock  would  still  be  the  insiuer  of 
record  until  the  next  renewal  of  the 
contract.  John  Hancock  explains  that  the 
correspondence  between  Unicare  and 
the  commenter  stems  fi-om  an  attempt 
by  Unicare  to  modify  its  product  line 
with  respect  to  its  association  business 
(i.e.,  business  sold  to  associations  on 
behalf  of  many  employers  within  the 
association).  John  Hancock 
acknowledges  that  Unicare  is  attempting 
to  standardize  its  product  mix  for  this 
type  of  business  for  the  next  contract 
cycle.  In  any  event,  John  Hancock  states 
that  ongoing  discussions  between 
Unicare  and  the  commenter  do  not 
relate  to  the  demutualization  and  that 
John  Hancock's  statement  in  the  Plan  of 
Reorganization  and  Policyholder 
Information  Statement  regarding  no 
changes  to  existing  contracts  as  a  result 
of  the  demutualization  are  entirely 
accurate.  Ftulher,  John  Hancock  points 
out  that  none  of  the  changes  to  the 
commenter's  policy,  if  implemented, 
would  be  as  a  result  of,  or  caused  by  the 
Plan  of  Reorganization. 

Four  commenters  described  the 
increased  risk  that  would  be  caused  by 
John  Hancock's  conversion  to  a  stock 
company.  However,  in  response  to  these 
commenters,  John  Hancock  asserts  that 
the  policyholders  lacked  an 
understanding  of  the  transaction  and 
had  every  right  to  be  heard  at  the 
hearing  that  was  held  on  November  17, 
1999. 

Still  another  commenter  suggested 
that  there  would  be  "no  possible  benefit 
to  Plan  participants"  if  the  exemption  is 
granted.  In  response  to  this  commenter, 
John  Hancock  asserts  that  the 


policyholder's  notion  is  incorrect 
inasmuch  as  Eligible  Policyholders  that 
are  Plans  will  receive  Holding  Company 
stock,  cash  or  policy  credits  in  exchange 
for  their  illiquid  membership  interests 
in  John  Hancock. 

Finally,  a  commenter  expressed 
concern  about  the  adequacy  of  the 
formula  utilized  by  John  Hancock  to 
determine  the  amount  of  consideration 
to  be  allocated  to  Eligible  Policyholders. 
Based  on  prior  experience  with  another 
insvuance  company  demutualization, 
the  commenter  questioned  John 
Hancock's  characterization  of  certain 
investment  contracts  as 
"nonparticipating"  as  well  as  the 
resulting  allocation  formula. 

In  response  to  this  comment,  John 
Hancock  asserts  that  only 
"participating"  contractholders  will  be 
eligible  for  both  the  fixed  and  variable 
components  of  compensation,  with  the 
variable  component  being  dependent  on 
the  policy's  contribution  to  the  surplus 
of  the  insiu'er,  both  historically  and 
prospectively.  John  Hancock  notes  that 
the  fixed  component  will  be  based  upon 
a  policy's  voting  interest  while  the 
variable  component  will  be  given  in 
respect  of  a  policy's  contribution  to  the 
insurer's  surplus.  John  Hancock  further 
notes  that  only  participating  policies 
will  have  rights  to  divisible  surplus  and 
these  views  are  consistent  with  the 
approach  taken  in  insurance  company 
demutualizations  that  have  occurred  in 
the  United  States  over  the  past  decade. 

John  Hancock  explains  tnat  while  the 
commenter  may  represent  Plans  that 
have  non-participating  policies  with 
John  Hancock,  these  Plans  may  have 
contracts  with  another  insurer  that  are 
deemed  participating.  Although  many  of 
the  features  of  die  contracts  may  be 
similar,  John  Hancock  explains  that  the 
difference  in  the  participating  status  of 
the  contracts  is  paramoiuit  for  purposes 
of  determining  eligibility  for  the  fixed 
component. 

fohn  Hancock's  Comments 

1 .  Insurance  Regulator  Roles.  On  page 
57136  of  the  Notice,  paragraphs  (b)  and 
(c)  of  the  General  Conditions  describe 
the  respective  roles  of  the  Massachusetts 
Insurance  Commissioner  and  the  New 
York  Superintendent  of  Insurance  with 
respect  to  John  Hancock's  Plan  of 
Reorganization.  John  Hancock  states 
that  these  paragraphs  are  not  entirely 
clear.  In  the  case  of  Massachusetts,  John 
Hancock  points  out  that  the 
Commissioner  must  determine,  after  the 
hearing,  whether  the  Plan  of 
Reorganization  conforms  to  the 
requirements  of  chapter  175,  section 
19E  of  the  Massachusetts  General  Laws 
and  whether  the  Plan  is  prejudicial  to 
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the  policyholders  of  John  Hancock  or 
the  insuring  public.  John  Hancock  also 
points  out  that  the  Superintendent  may 
object  to  the  Plan  of  Reorganization  if  he 
finds  that  it  is  not  fair  and  equitable  to 
New  York  Eligible  Policyholders. 

Paragraph  (c)  of  Section  II  states  that 
both  the  Commissioner  and  the 
Superintendent  must  concur  on  the 
terms  of  the  Plan  of  Reorganization. 
However,  John  Hancock  states  that 
while  it  is  true  that  both  regulators  must 
be  satisfied  that  the  Plan  of 
Reorganization  meets  the  appropriate 
statutory  standard,  there  is  no  formal 
process  in  which  they  "concur  on  the 
terms  of  the  Plan  of  Reorganization." 

In  response  to  these  comments,  the 
Department  has  revised  paragraphs  (b) 
and  (c)  of  Section  II  to  read  as  follows: 

(b)  The  Commissioner  reviews  the  terms  of 
the  options  that  are  provided  to  Eligible 
Policyholders  of  Johji  Hancock  as  part  of 
such  Commissioner's  review  of  the  Plan  of 
Reorganization,  and  determines,  after  the 
hearing,  whether  the  Plan  of  Reorganization 
conforms  to  the  requirements  of  chapter  175, 
section  19E  of  the  Massachusetts  General 
Laws  and  whether  the  Plan  is  prejudicial  to 
the  Eligible  Policyholders  of  John  Hancock  or 
the  insuring  public.  The  Superintendent  may 
object  to  the  Plan  of  Reorganization  if  he  or 
she  finds  that  it  is  not  fair  and  equitable  to 
New  York  Eligible  Policyholders. 

(c)  As  part  of  their  determinations,  both  the 
Commissioner  and  the  Superintendent 
concur  on  the  terms  of  the  Plan  of 
Reorganization. 

John  Hancock  eJso  wishes  to 
acknowledge  that  there  are  differences 
between  the  statutory  language 
describing  the  Commissioner's  standard 
of  review  and  those  of  the 
Superintendent.  As  noted  above,  the 
Massachusetts  standard  requires  the 
Commissioner  to  find  whether  the 
Reorganization  Plan  is  "prejudicial  to 
the  Eligible  Policyholders  of  John 
Hancock  or  the  insiuing  public."  John 
Hancock  believes  the  Massachusetts 
standard  is  broader  because  it  focuses 
not  only  on  "the  eligible  policyholders" 
of  the  demutualizing  company  but  also 
on  "the  insuring  public."  In  contrast, 
John  Hancock  explains  that  the  New 
York  standard  requires  the 
Superintendent  to  find  that  the 
transaction  is  "fair  and  equitable"  to 
New  York  policyholders  of  the  insiuer 
and  can,  therefore,  be  viewed  somewhat 
more  narrowly  than  the  Massachusetts 
standard. 

John  Hancock  represents  that  it  sees 
no  substantive  difference  between  the 
"not  prejudicial"  concept  and  the  "fair 
and  equitable  concept."  In  John 
Hancock's  view,  the  phrase  "not 
prejudicial"  implies  "fairness."  From 
John  Hancock's  past  experience,  it 


believes  the  Commissioner  also  shares 
this  view. 

2.  John  Hancock  Plans.  On  pages 
57136  and  57141  of  the  Notice, 
paragraph  (g)(3)(i)  of  Section  n  of  the 
General  Conditions  and  Representation 
1 1  of  the  Summary,  indicate  that  an 
independent  fiduciary  "receives  such 
consideration  on  behalf  of  the  affected 
John  Hancock  Plan."  John  Hancock 
wishes  to  clarify  that  while  U.S.  Trust 
Company,  N.A.  (U.S.  Trust),  the 
independent  fiduciary  for  the  John 
Hancock  Plans,  will  make  the  decision 
as  to  what  each  Plan  receives,  the 
consideration,  itself,  is  received  by  the 
Plan  trustee  based  on  the  instructions  of 
the  independent  fiduciary. 

The  Department  concurs  with  this 
comment  and  has  revised  paragraph 
{g)(3)(i}  of  Section  II  and  the  second 
sentence  of  Representation  11  by  adding 
the  phrase  "*     *     *  and  instructs  the 
appropriate  Plan  trustee  to  receive  such 
consideration  on  behalf  of  the  affected 
John  Hancock  Plan"  after  the 
parenthetical. 

3.  Definition  of  "Policy  Credit."  On 
page  57137  of  the  Notice,  in  Section 
Ill(d)  of  the  Definitions,  the  term  "policy 
credit"  is  defined  as  follows: 

*     *     *  (1)  for  an  individual  or  joint 
ordinary  life  insuremce  policy,  an  increase  to 
the  paid-up  dividend  addition  value,  and  (2) 
for  all  other  individual  or  joint  life  policies 
and  annuities,  ti)  if  the  policy  or  contract  has 
a  defined  account  value,  an  increase  in  the 
account  value,  or 

(ii)  if  the  policy  or  contract  does  not  have  a 
defined  account  value,  an  increase  to  the 
dividend  accumulation  fund. 

John  Hancock  concedes  that  this 
definition  is  generally  correct.  However, 
it  does  not  correspond  exactly  with  the 
definition  of  the  term  in  John  Hancock's 
final  Plan  of  Reorganization  which 
defines  the  term  as  follows: 

"Policy  Credit"  means  (i)  for  an  individual  or 
joint  participating  whole  life  insurance 
policy,  the  crediting  of  paid-up  additions 
which  will  increase  the  cash  value  and  death 
benefit  of  the  policy,  and  (ii)  for  all  other 
individual  or  joint  life  policies  and  aimuities, 
(x)  if  the  policy  or  contract  has  a  defined 
account  value,  an  increase  in  the  account 
value,  or,  (y)  if  the  policy  or  contract  does  not 
have  a  defined  account  value,  the  crediting 
of  dividends  left  on  deposit  under  the  policy 
or  contract. 

For  the  sake  of  conformity  with  John 
Hancock's  final  Plan  of  Reorganization, 
the  Department  has  revised  the 
definition  of  the  term  "policy  credit," 
accordingly. 

4.  Holding  Company  Formation.  On 
page  57138  of  the  Notice,  in 
Representation  4  of  the  Summary,  the 
third  sentence  of  paragraph  three  states 
that  the  Holding  Company  will  own  100 


percent  of  two  new  holding  copipanies 
being  established  to  own  existing 
subsidiaries  of  John  Hancock  and  most 
other  foreign  insurance  subsidiaries. 
John  Hancock  states  that  this  sentence 
should  be  deleted  as  this  aspect  of  its 
reorganization  is  no  longer 
contemplated.  In  response  to  this 
change,  the  Department  has  deleted  this 
sentence  from  the  Summary. 

5.  Date  of  Demutualization.  On  page 
57139  of  the  Notice,  in  Representation 
5  of  the  Siunmary,  the  second  sentence 
of  paragraph  (b)  states  that  John 
Hancock's  expected  date  of 
demutualization  will  occur  during  early 
February  2000.  John  Hancock  wishes  to 
clarify  that  the  actual  date  of  its 
demutualization  will  occur  on  February 
1,  2000. 

6.  Risk-Based  Capital  Ratio  Formula. 
On  page  57139  of  the  Notice,  in 
Representation  5  of  the  Summary, 
paragraph  (c)  states,  in  part,  that  the 
Holding  Company  will  contribute  cash 
raised  in  the  initial  public  offering  to 
John  Hancock  in  an  amount  at  least 
equal  to  the  amount  required  for  John 
Hancock  to  maintain  a  risk-based  capital 
ratio  of  not  less  than  200  percent 
following  the  payment  and  crediting  of 
cash  and  establishment  of  reserves  for 
policy  credits  called  for  by  the  Plan  of 
Reorganization.  John  Hancock 
represents  that  the  200  percent  risk- 
based  capital  ratio  formula  was  revised 
at  the  request  of  the  Commissioner 
during  her  informal  review  of  the  draft 
Plan  of  Reorganization  and  was 
subsequently  incorporated  into  the  final 
Plan  of  Reorganization.  John  Hancock 
explains  that  the  Commissioner 
required  the  change  to  a  more 
complicated  formula  in  order  to 
maximize  the  amount  of  IPO  proceeds 
that  would  be  available  to  be 
contributed  to  the  insurer  and  used  to 
fluid  distributions  of  cash  to 
policyholders  who  do  not  elect  Holding 
Company  stock.  Because  its  risk-based 
capital  ratio  is  in  excess  of  200  percent, 
John  Hancock  states  that  the  old  formula 
would  have  permitted  more  IPO 
proceeds  to  be  retained  by  the  Holding 
Company. 

Therefore,  in  accordance  with  the 
formula  revision,  John  Hancock  requests 
that  Representation  5(c)  be  modified  to 
read  as  follows: 

(c)  Contribution  to  the  Capital  of  John 
Hancock.  Following  the  transactions 
described  above,  the  Holding  Company  will 
contribute  cash  raised  in  the  IPO  (after  the 
payment  of  transaction  expenses  and  the 
retention  of  a  certain  amount  by  the  Holding 
Company,  as  permitted  under  both  the  old 
and  the  hew  formulas]  to  John  Hancock, 
which  shall  apply  substantially  all  such 
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proceeds  to 
consideration 


fund 


cash  and  policy  credit 
to  policyholders. 


The  Depai  tment  concurs  with  this 
change  and  las  made  the  requested 
modification  to  the  Summary.  The 
Department  also  wishes  to  note  that 
nnulas  would  allow  the 
pany  to  retain  a  certain 
h  raised  in  the  IPO,  under 
ula,  more  cash  will  be 
y  the  Holding  Company  to 


while  both  f( 
Holding  Co: 
amount  of 
the  new  foi 
contributed 
John  Hanci 

7.  Time  Fi 
Policyholde. 
Form.  On  p 


ume  For  Eligible 
{Submission  of  Election 
ke  57140  of  the  Notice,  the 
first  paragraph  of  Representation  10  of 
the  Sununarr  states,  in  pertinent  part, 
that  an  Eligible  Policyholder  will  be 
entitled  to  raceive  Holding  Company 
stock  if  such  Policyholder  affirmatively 
elects,  on  a  f  )rm  provided  to  such 
Eligible  Poli<  y holder  that  has  been 
properly  completed  and  received  by 
John  Hancock  prior  to  the  date  of  the 
special  polic  y^holder  meeting,  a 
preference  tc  receive  stock.  John 
Hancock  not  5s  that  the  time  within 
which  an  Eli  jible  Policyholder  may 
submit  the  ei  ection  form,  indicating  a 
preference  to  receive  shares  of  Holding 
Company  stc  ck,  has  been  extended  until 
December  31,  1999. 

8.  Role  of  I  J.S.  Trust.  On  pages  57136 
and  57141  ol  the  Notice,  Section 
n(g)(3)(ii)  an  1  (iii)  and  Representation 
11  of  the  Sxuimary  describe  the  role  of 
U.S.  Trust,  tl  18  independent  fiduciary 
for  the  John  1  iancock  Plans  in 
connection  v  rith  the  demutualization. 
Specifically,  U.S.  Trust  will  vote  and 
make  elections  (i.e.,  stock  or  cash) 
which  are  aviilable  to  the  John  Hancock 
Plans  luider  he  Plan  of  Reorganization. 
However,  on  :e  the  demutualization  is 
completed,  Ji  >hn  Hancock  represents 
that  U.S.  Trust  will  have  an  ongoing  role 
only  with  res  pect  to  those  John  Hancock 
Plans  which  continue  to  hold  Holding 
Company  stc  ck  that  is  in  excess  of  the 
limitations  o "  section  407(a)  of  the  Act. 
Thus,  once  the  stock  holdings  of  an 
affected  John  Hancock  Plan  are  brought 
within  the  10  percent  limit,  which  must 
occtxr  within!  six  months  of  the  effective 
date  of  the  demutualization,  John 
Hancock  explains  that  the  retention  of 
U.S.  Trust  win  no  longer  be  required. 

The  Deparjment  concurs  with  John 
Hancock's  understanding  with  respect 
to  the  retentipn  of  U.S.  Trust  following 
the  demutua  ization. 

For  furthei  information  regarding  the 
comments  ar  d  other  matters  discussed 
herein,  interf  sted  persons  are 
encouraged  tjo  obtain  copies  of  the 
exemption  a  )plication  file  (Exemption 
Application  ^o.  D-10718)  the 
Department :  s  maintaining  in  this  case. 


The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department,  are  made  available 
for  public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comments,  the 
Department  has  decided  to  grant  the 
exemption  subject  to  the  modifications 
and  clarifications  described  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Cassano's  Inc.  401(k)  Plan  and  Trust 
(the  Plan)  Located  in  Dayton,  Ohio 

[Prohibited  Transaction  Exemption  2000-07; 
Exemption  Application  Number  D-10734] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  residting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  (the 
Sale)  of  an  improved  parcel  of  real 
property  (the  Property)  by  the  Plan  to 
Cassano's,  Inc.  (Cassano's),  a  party  in 
interest  and  disqualified  person  with 
respect  to  the  Plan,  provided  that  the 
following  conditions  are  met: 

(a)  The  Sale  is  a  one-time  transaction 
for  cash; 

(b)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(c)  The  Plan  receives  the  greater  of 
$155,500  or  the  fair  market  value  of  the 
Property  as  of  the  date  of  the  Sale; 

(d)  The  Plan  is  not  required  to  pay 
any  commissions,  costs  or  other 
expenses  in  connection  with  the  Sale; 
and 

(e)  Cassano's  files  Form  5330  with  the 
Internal  Revenue  Service  (the  Service) 
and  pays  certain  excise  taxes  with 
respect  to  the  past  prohibited  leasing  of 
the  Property  within  90  days  of  the  date 
this  notice  granting  this  exemption  is 
published  in  the  Federal  Register. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  notice  of  proposed 
exemption  published  on  November  9, 
1999  at  64  FR  61134 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

J.  Martin  Jara,  telephone  (202)  219- 
8881.  (This  is  not  a  toll-free  niunber.) 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

.  (3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C,  this  3rd  day  of 
Febraury,  2000. 
Ivan  Strasfeld, 

Director  of  Exemption  Determination, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  00-2858  Filed  2-7-00;  8:45  am] 

BILUNG  COOE  4S10-29-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Exefflption  Application  No.  D-10384; 
Deutsche  Bani(  AG,  et  al.  (Deutsche 
Bank) 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor  (the  Department). 
ACTION:  Notice  of  technical  correction. 

On  February  1,  2000,  the  Department 
published  in  the  Federal  Register  (65 
FR  4843)  a  notice  of  proposed 
exemption  for  Deutsche  Bank  which 
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would  allow  the  assets  of  certain 
employee  benefit  plans  to  be  invested  in 
synthetic  guaranteed  investment 
contracts  (the  Buy  &  Hold  Synthetic 
GICs)  that  would  be  offered  by  Deutsche 
Bank.  Due  to  a  printing  error,  appearing 
on  page  4846  of  the  proposed  exemption 
in  Representation  7,  the  formula  for 
computing  the  Crediting  Rate  for  each 
Buy  &  Hold  Synthetic  GIC,  was  stated  as 
follows: 

N 
BV  =  5^  ((net  cashflow k )/((!  IRR''  )) 
k=  n. 

The  Department  notes  that  the  correct 
formula  for  calculating  the  Crediting 
Rate  is 

N 
BV  =  2^  ((net  cashflow  k)/((l+IRR ''"")) 
k=  n 

and  it  hereby  amends  the  proposal. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department  at  (202) 
219-8881.  (This  is  not  a  toll-free 
number.) 

Signed  at  Washington,  DC  this  3rd  day  of 
February,  2000. 

Ivan  L.  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
(FR  Doc.  00-2857  Filed  2-7-00;  8:45  am] 

BILUNG  COOE  4510-29-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  Nos.  D-10119  and  D-10120,  et 
al.] 

Morgan  Guaranty  Trust  Company  of 
New  Yoric,  et  al. 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  proposed 
exemptions.' 

SUMMARY:  This  doctunent  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  from  the  taxes 


•  The  term  "Proposed  Exemptions"  refers  to  the 
following  individual  exemption  applications: 
Application  Nos.  D-10119  and  I>-10120,  Morgan 
Guaranty  Trust  Company  of  NeWYork  and  J. P. 
Morgan  Investment  Management  Inc.;  Application 
No.  D-10587,  Goldman,  Sachs  &  Co.;  Application 
No.  D-10779,  The  Chase  Manhattan  Bank; 
Application  No.  D-10820,  Citigroup  Inc;  and 
Application  No.  D-10832,  Morgan  Stanley  Dean 
Witter  &  Co. 


imposed  by  the  Internal  Revenue  Code 
of  1986  (the  Code). 

The  exemptions,  if  granted,  would 
permit  purchases  of  securities  by  the 
applicants'  asset  management  affiliate 
on  behalf  of  employee  benefit  plans  for 
which  such  asset  management  affiliate 
is  a  fiduciary,  bom.  underwriting  or 
selling  syndicates  where  the  applicants' 
broker-dealer  affiliate  participates  as  a 
manager  or  syndicate  member.  The       ' 
*  exemptions,  if  granted,  would  affect 
participants  and  beneficiaries  of  the 
plans  investing  in  such  securities. 
EFFECTIVE  DATE:  The  exemptions,  if 
granted,  would  be  effective  as  of  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 
DATES:  Written  comments  and/or 
requests  for  a  public  hearing  must  be 
received  by  the  Department  by  March 
24,  2000. 

ADDRESSES:  All  written  comments  and/ 
or  requests  for  a  public  hearing 
(preferably,  three  copies)  should  be  sent 
to  the  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  Room  N-5649, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210,  Attention: 
Application  Nos.  D-10119  and  D- 
10120,  et  al.  The  applications  pertaining 
to  the  proposed  exemptions  and  the  ' 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  N.W., 
Washington.  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  W.  Selvaggio,  Janet  L.  Schmidt, 
or  Karin  Weng  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  niunber.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hdreby  given  of  the  pendency  before  the 
Department  of  five  applications  for 
exemption  from  the  restrictions  of 
section  406  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  of  the  Code.  The  exemptions 
were  requested  in  separate  applications 
filed  pursuant  to  section  408(a)  of  the 
Act  emd  section  4975(c)(2)  of  the  Code, 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  Part  2570,  Subpart 
B  (55  FR  32836,  August  10,  1990),  by 
the  following  entities:  Morgan  Guaranty 
Trust  Company  of  New  York  and  J.P. 
Morgan  Investment  Management  Inc., 
Goldman,  Sachs  &  Co.,  The  Chase 
Manhattan  Bank,  Citigroup  Inc.,  and 
Morgan  Stanley  Dean  Witter  &  Co. 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 


1978,  5  U.S.C.  App.  1  (1996),  generally 
transferred  the  authority  of  the  Secretary 
of  the  Treasiuy  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Accordingly,  this  notice  of 
pendency  is  being  issued  solely  by  the 
Department.  2 

Summary  of  Facts  and  Representations 

The  facts  and  representations 
contained  in  the  applications  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicants. 

The  Applicants 

The  five  applicants,  diversified 
financial  services  firms,  have  requested 
similar  exemptive  relief.  It  is 
represented  that  the  appUcants  and  their 
various  affiliates  are  all  regulated  by 
other  federal  government  agencies  such 
as  the  Seciuities  and  Exchange 
Commission  (the  SEC),  as  well  as  state 
government  agencies,  and  securities 
regulatory  organizations.  For 
convenience,  following  the  initial 
description  of  each  of  the  applicants, 
below,  the  applicants  and  their  affiliates 
shall  be  referred  to  in  the  remainder  of 
the  notice  in  generic  terms  that  denote 
certain  roles,  namely,  "the  Applicant," 
"the  Asset  Manager,  "^  or  "the  Affiliated 
Broker-Dealer."* 

1.  Morgan  Guaranty  Trust  Company  of 
New  York  (MGT)  is  a  New  York  Trust 
Company.  J.P.  Morgan  Investment 
Management  Inc.  (JPMIM),  is  a 
registered  investment  adviser.  Both 
MGT  and  JPMIM  are  wholly  owned 
subsidiaries  of  J.P.  Morgan  &  Co.  (JPM), 
a  Delaware  corporation.  MGT  and 
JPMIM  (together,  the  Applicant)  provide 
investment  management  and  investment 
advisory  services.  Hereinafter,  the 
Applicant  shall  be  referred  to  as  "the 
Asset  Manager"  when  discussing  the 
Applicant's  activities  relating  to 
investment  management  or  investment 
advisory  services.  J.P.  Morgeui  Securities 
Inc.,  a  wholly  owned  indirect  subsidiary 
of  JPM,  is  a  registered  broker-dealer 
(hereinafter,  the  Affiliated  Broker- 
Dealer).  It  is  represented  that,  as  of 
December  31,  1998,  the  last  day  of  the 


2  All  references  in  the  remainder  of  the  preamble 
to  specific  provisions  of  Title  I  of  the  Act  shall  refer 
also  to  the  corresponding  provisions  of  the  Code  (if 
any). 

^To  the  extent  that  the  Applicant  has  more  than 
one  asset  management  affiliate,  all  references  to  the 
Asset  Manager  herein  shall  refer  also  to  the  other 
asset  management  entity  or  entities. 

*To  the  extent  that  the  Applicant  has  more  than 
one  registered  broker-dealer  affiliate  that 
participates  in  underwriting  or  selling  syndicates, 
all  references  to  the  Affiliated  Broker-Dealer  herein 
shall  refer  also  to  the  other  broker-dealer  entity  or 
entities. 
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most  recent  1  iscal  year  for  which 
information  is  available,  JPMIM  and 
MGT  had  $316  billion  in  total  client 
assets  under  management.  As  of  that 
date,  approx^ately  40  percent  of  client 
assets  under  Management  were 
attributable  tb  employee  benefit  plans 
(Client  Plans)  subject  to  the  fiduciary 
responsibility  provisions  of  the  Act, 
including  Client  Plans  investing  in  a 
pooled  fund  (Pooled  Fimd). 

2.  GoldmaA,  Sachs  &  Co.  (Goldman), 
a  New  York  limited  partnership,  is  a 
wholly  owned  subsidiary  and  the 
principal  op^ting  subsidiary  of  The 
Goldman  Sadhs  Group,  Inc.  Goldman  is 
a  registered  l^ker-deialer  and 
investment  adviser.  Hereinafter, 
Goldman  shall  be  referred  to,  generally, 
as  "the  Applicant"  and,  specifically,  as 
"the  Affiliated  Broker-Dealer"  when 
discussing  Goldman's  activities  as  an 
underwriter.  JGoldman,  Sachs  Asset 
Management{(hereinafter,  the  Asset 
Manager)  is  4  separate  operating 
division  of  t)^  Applicant  and  is  engaged 
in  the  investment  management  and 
investment  advisory  business.  It  is 
represented  t^t,  as  of  November  26, 
1999,  the  last  day  of  the  Applicant's 
most  recent  dscal  year,  the  Asset 
Manager  had  total  client  assets  imder 
management  of  $241.4  billion.  As  of  that 
date,  approxanately  12.7  percent  of 
client  assets  ander  management  were 
attributable  to  Client  Plans,  including 
those  investing  in  a  Pooled  Fimd. 

3.  The  Chase  Manhattan  Bank  (CMB), 
a  New  York  State  bank,  is  a  subsidiary 
of  The  ChaseiManhattan  Corporation 
(CMC).  Chas0  Asset  Management 
(CAM),  a  registered  investment  adviser, 
is  a  subsidiaiV  of  CMB.  CMB  and  CAM 
(together,  thej  Applicant)  provide 
investment  management  and  investment 
advisory  services.  Hereinafter,  the 
Applicant  sh|dl  be  referred  to  as  "the 
Asset  Manager"  when  discussing  the 
Applicant's  ajctivities  relating  to 
investment  management  or  investment 
advisory  services.  Chase  Seciuities  Inc., 
a  subsidiary  of  CMC,  is  a  registered 
broker-dealeij  (hereinafter,  the  Affiliated 
Broker-Deale^).  It  is  represented  that,  as 
of  December  31 ,  1998,  the  last  day  of  its 
most  recent  fiscal  year  for  which 
information  c  available,  CMB  had  total 
client  assets  ^nder  management  of 
approximately  $31  billion.  As  of  that 
date,  CAM  h^d  total  client  assets  imder 
management jof  approximately  $48 
billion.  As  ofl  December  31, 1998, 
approximately  1.0  percent  of  client 
assets  of  CMB,  and  approximately  9.6 
percent  of  cliient  assets  of  CAM,  were 
attributable  to  Client  Plans,  including 
those  investi^  in  a  Pooled  Fimd. 

4.  Citigroup,  Inc.  (Citigroup  or  the 
Applicant)  i»a  Delaware  corporation 


and  a  diversified  holding  company. 
Salomon  Smith  Barney  Inc.  (SSB  or  the 
Applicant),  a  New  York  corporation,  is 
an  indirect  subsidiary  of  Citigroup.  SSB 
is  a  registered  broker-dealer  and 
investment  adviser.  Hereinafter,  SSB 
shall  be  referred  to,  generally,  as  the 
"the  Applicant"  and,  specifically,  as 
"the  Affiliated  Broker-Dealer"  when 
discussing  SSB's  activities  as  an 
underwriter.  Salomon  Smith  Barney 
Asset  Management  (hereinafter,  the 
Asset  Manager)  is  a  separate  operating 
division  of  SSB  and  is  engaged  in  the 
investment  management  and  investment 
advisory  business.  It  is  represented  that, 
as  of  September  30,  1999,  the  last  day 
of  its  most  recent  fiscal  year,  all  of 
Citigroup's  asset  management  affiliates 
had,  in  die  aggregate,  client  assets  under 
management  of  approximately  $351 
billion.  As  of  that  date,  approximately 
3.7  percent  of  client  asset  under 
management  were  attributable  to  Client 
Plans,  including  those  investing  in  a 
Pooled  Fund. 

5.  Morgan  Stanley  Dean  Witter  &  Co. 
(hereinafter,  the  Applicant)  is  a  publicly 
traded  Delaware  corporation.  The 
Applicant  is  a  registered  investment 
adviser.  Morgan  Stanley  Dean  Witter 
Investment  Management  Inc. 
(hereinafter,  the  Asset  Manager)  is  a 
wholly  owned  subsidiary  of  the 
Applicant.  The  Asset  Manager  is  a 
registered  investment  adviser.  Morgan 
Stanley  &  Co.  Incorporated  (hereinafter, 
the  Affiliated  Broker-Dealer)  is  another 
wholly  owned  subsidiary  of  the 
Applicant.  The  Affiliated  Broker-Dealer 
is  a  registered  investment  adviser  and 
broker-dealer.  It  is  represented  that  all 
of  the  Applicant's  asset  management 
affiliates  had,  in  the  aggregate,  client 
assets  under  management  of 
approximately  $425  billion,  as  of 
November  30, 1999,  the  last  day  of  their 
most  recent  fiscal  year.  As  of  that  date, 
approximately  20  percent  of  client 
assets  under  management  were 
attributable  to  Client  Plans,  including 
those  investing  in  a  Pooled  Fimd. 

Requested  Exemption 

6.  Each  Applicant  requests  exemptive 
relief  permitting  purchases  of  securities 
by  the  Asset  Manager,  for  the  Asset 
Manager's  Client  Plans,  including 
Pooled  Funds,  from  underwriting  or 
selling  syndicates  in  which  the 
Affiliated  Broker-Dealer  participates  as  a 
manager  or  member.  Each  Applicant 
states  that  such  purchases  would  be 
made  from  an  underwriter  or  broker- 
dealer  other  than  the  Affiliated  Broker- 
Dealer  and  that  the  Affiliated  Broker- 
Dealer  would  not  receive  any  selling 
concessions  with  respect  to  the 
securities  sold  to  Client  Plans. 


7.  Each  Applicant  represents  that 
where  the  y^filiated  Broker-Dealer  is  a 
member  of  an  underwriting  or  selling 
syndicate,  the  Asset  Manager  makes 
purchases  of  securities  for  its  Client 
Plans  in  compliance  with  Prohibited 
Transaction  Exemption  (PTE)  75-1  (40 
FR  50845,  October  31,  1975),  Part  m. 
PTE  75-1,  Part  III,  provides  a  class 
exemption,  imder  certain  conditions,  for 
a  plan  fiduciary  to  purchase  securities 
from  an  underwriting  or  selling 
s)aidicate  of  which  the  fiduciary  or  an 
affiliate  is  a  member.  However,  relief 
under  PTE  75-1  is  unavailable  if  the 
fiduciary  or  its  affiliate  is  a  manager  of 
the  underwriting  or  selling  syndicate. 

8.  Regardless  of  whether  the  fiduciary 
or  its  affiliate  is  a  manager  or  member 
of  the  underwriting  or  selling  syndicate, 
PTE  75-1  is  also  unavailable  for  the 
purchase  of  unregistered  securities, 
including  securities  that  have  been 
purchased  by  an  underwriter  for  resale 
to  "qualified  institutional  buyers" 
(QIBs),  pursuant  to  SEC  Rule  144A  (17 
CFR  230.144A)  under  the  Securities  Act 
of  1933  (the  1933  Act)(Rule  144A 
Securities).  Rule  144A  is  frequentiy 
used  for  sales  of  securities  of  foreign 
issuers  to  U.S.  investors  who  are  QIBs. 
Each  Applicant  states  that  syndicates 
selling  securities  pursuant  to  Rule  144 A 
are  functionally  equivalent  to  syndicates 
selling  securities  in  registered  offerings. 

9.  Each  Applicant  represents  that  the 
Affiliated  Broker-Dealer  is  frequentiy 
involved  in  securities  offerings  as  a 
manager  of  underwriting  or  selling 
syndicates,  or  as  a  manager  or  member 
of  a  syndicate  selling  Rule  144 A 
Securities.  Each  Applicant  further 
asserts  that  the  inability  of  the  Asset 
Manager  to  purchase  securities  for  its 
Client  Plans  from  such  syndicates  can 
be  detrimental  to  those  accounts 
because  the  accounts  can  lose  important 
investment  opportunities. 

10.  According  to  each  Applicant, 
there  has  been  considerable 
consolidation  in  the  nation's  financial 
services  industry  since  1975,  resulting 
in  more  situations  where  a  plan 
fiduciary  may  be  affiliated  with  the 
manager  of  an  underwriting  syndicate.^ 


'  For  further  background,  see  "The  Costs  Imposed 
on  Pension  Plans  by  ERISA's  Prohibited 
Transactions  Provisions,"  December  1998,  Anthony 
Saunders  and  Ingo  Waher.  This  study,  by  Professors 
Saunders  and  Walter  of  the  Stem  School  of 
Business  of  New  York  University,  discusses  the 
consolidation  of  the  financial  services  industry.  It 
was  privately  commissioned  by  J.P.  Morgan  (see 
Application  Nos.  D-10119  and  D-10120).  The  study 
estimates  the  economic  loss  to  plans  resulting  from 
their  investment  managers'  inability  to  purchase 
securities  from  affiliated  underwritings  by 
examining  the  one-day,  one-week,  and  one-month 
investment  returns  on  various  initial  public 
offerings  (IPOs)  during  the  years  1991  through  1996. 
In  response  to  the  Department's  request  for 
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In  addition,  many  plans  have  expanded 
their  investment  portfohos  in  recent 
years  to  include  foreign  seciirities.  As  a 
residt,  the  exemption  provided  in  ITE 
75-1,  Part  III,  is  often  unavailable  for 
purchases  of  certain  securities  that  may 
be  appropriate  plan  investments.^ 

Investments  in  Offered  Securities 

11.  Each  Applicant  represents  that  the 
Asset  Manager  makes  investment 
decisions  on  beheilf  of,  or  renders 
investment  advice  to,  its  Client  Plans  in 

►  accordance  with  the  governing 
document  of  the  particular  Client  Plan 
or  Pooled  Fvmd  and  the  guidelines  and 
objectives  established  in  the  investment 
management  or  advisory  agreement. 
Since  the  Client  Plans  are  covered  by 
Title  I  of  the  Act,  such  investment 
decisions  are  also  subject  to  the 
fiduciary  responsibility  provisions  of 
the  Act. 

12.  Each  Applicant  states,  therefore, 
that  a  decision  to  invest  in  particular 
securities  is  made  on  the  basis  of  price, 
value,  and  a  Client  Plan's  investment 
criteria,  not  on  whether  the  securities 
are  ciurently  being  sold  through  an 
underwriting  or  selling  syndicate.  Each 
Applicant  further  asserts  that  the  Asset 
Manager  has  little  incentive  to  make 
purchases  from  offerings  for  which  the 
Affiliated  Broker-Dealer  is  an 
underwriter  that  are  not  in  the  interests 
of  the  Client  Plans  because  the  Asset 
Manager's  compensation  for  its  services 
is  generally  based  upon  assets  imder 
management.  If  the  assets  under  its 
management  do  not  perform  well,  the 
Asset  Manager  will  receive  less 
compensation  and  could  lose  clients. 

13.  Each  Applicant  states  that  the 
Asset  Manager  generally  piu^hases 
securities  in  large  blocks  because  the 
same  investments  will  be  made  across 
several  of  its  accoimts.  If  there  is  a  new 
offering  of  an  equity  or  fixed  income 


additional  information,  P^fessor  Walter  explained, 
in  a  letter  dated  August  20, 1999,  why  short  periods 
were  selected  for  calculating  the  hypothetical 
returns:  "The  fact  Ihat  II>Os  do  not  have  significant 
excess  performance  over  the  long  run  is  well 
documented  in  finance  and  is  known  to  all  mutual 
and  pension  fund  managers.  Indeed,  long-term 
relative  performance  of  IPOs  (i.e.,  those  held  for  a 
period  over  3  years)  is  significantly  below  market 
performance  as  measured  by  standard  indices  such 
astheS&PSOO.  .  ." 

«  Under  the  Gramm-Leach-Bliley  Act,  signed  into 
law  by  the  President  on  November  12,  1999,  certain 
provisions  of  the  Glass-Steagall  Act  and  the  Bank 
Holding  Company  Act  of  1956,  as  amended,  are 
repealed.  The  Department  notes  that  the  effect  of 
such  law  will  likely  be  further  consolidation  of  the 
financial  services  industry.  The  new  law  will 
facilitate  cross-ownership  and  control  among  bank 
holding  companies  and  securities  firms  through  the 
creation  of  "financial  holding  companies"  that  will 
be  permitted  to  engage  in  a  broad  range  of  financial 
and  related  activities,  including  underwriting  and 
dealing  activities. 


security  that  the  Asset  Manager  had 
otherwise  intended  to  purchase,  it  may 
be  able  to  pvirchase  the  security  through 
the  offering  syndicate  at  a  lower  price 
than  it  would  pay  in  the  open  market, 
without  transaction  costs  and  with  a 
reduced  market  impact  if  it  is  buying  a 
relatively  large  quantity.  This  is  because 
a  large  purchase  in  the  open  market  can 
cause  an  increase  in  the  market  price 
and,  consequently,  in  the  cost  of  the 
securities.  Purchasing  from  an  offering 
s)mdicate  can  thus  reduce  the  costs  to 
the  Asset  Manager's  Client  Plans. 

14.  However,  absent  an  individual 
exemption,  if  the  Affiliated  Broker- 
Dealer  is  a  manager  of  the  syndicate 
underwriting  the  offering,  the  Asset 
Manager  is  currently  foreclosed  from 
purchasing  any  securities  from  that 
imderwriting  syndicate.  If  the  Asset 
Manager  then  purchases  the  same 
securities  in  the  secondary  market,  the 
Client  Plans  may  incur  greater  costs 
because  the  market  price  is  often  higher 
than  the  offering  price,  and  because  of 
transaction  and  market  impact  costs. 
Alternatively,  the  Asset  Manager  may 
have  foregone  other  investment 
opportimities  because  of  its  decision  to 
purchase  in  the  offering,  and  these 
opportimities,  if  still  available,  may 
have  become  more  expensive. 

Underwriting  of  Securities  Offerings 

15.  Each  Apphcant  represents  that  the 
Affiliated  Broker-Dealer  manages  and 
participates  in  firm  commitment 
imderwriting  syndicates  for  registered 
offerings  of  both  equity  and  debt 
securities.  While  equity  and  debt 
underwritings  may  operate  differently 
with  regard  to  the  actual  sales  process, 
the  basic  structures  are  the  same.  In  a 
firm  commitment  underwriting,  the 
underwriting  syndicate  acquires  the 
securities  from  the  issuer  and  then  sells 
the  securities  to  investors. 

16.  Each  Applicant  represents  that 
while,  as  a  legal  matter,  the  syndicate 
assiunes  the  risk  that  the  securities 
might  not  be  distributable,  as  a  practical 
matter,  this  risk  is  reduced,  in  marketed 
deals,  through  "building  a  book"  (i.e., 
taking  indications  of  interest)  prior  to 
pricing  the  securities.  Each  Applicant 
asserts  that,  consequently,  there  is  little 
incentive  for  the  underwriters  to  use 
thefr  discretionary  accoimts  (or  the 
discretionary  accounts  of  their  affiliates) 
to  buy  up  the  securities  as  a  way  to 
avoid  underwriting  liabilities. 

1 7.  Each  syndicate  has  a  lead 
manager,  who  is  the  principal  contact 
between  the  syndicate  and  the  issuer 
and  who  is  responsible  for  organizing 
and  coordinating  the  syndicate.  The 
syndicate  may  also  have  co-managers, 
who  generally  assist  the  lead  manager  in 


working  with  the  issuer  to  prepare  the 
registration  statement  to  be  filed  with 
the  SEC  and  in  distributing  the 
underwritten  secvirities.  While  equity 
syndicates  typically  include  additional 
members  that  are  not  managers,  more 
recently,  membership  in  many  debt 
syndicates  has  been  limited  to  lead  and 
co-managers. 

18.  Where  more  than  one  underwriter 
is  involved,  the  lead  manager,  who  has 
been  selected  by  the  issuer,  contacts 
other  underwriters,  and  the 
underwriters  enter  into  an  Agreement 
Among  Underwriters.  Most  lead 
managers  have  a  form  of  agreement. 
This  document  is  then  supplemented 
for  the  particular  deal  by  sending  an 
"invitation  telex"  setting  forth 
particular  terms  to  the  other 
underwriters. 

19.  The  arrangement  between  the 
syndicate  and  the  issuer  is  embodied  in 
an  underwriting  agreement,  which  is 
signed  on  behalf  of  the  underwriters  by 
one  or  more  of  the  managers.  The 
underwriting  agreement  provides, 
subject  to  certain  closing  conditions, 
that  the  underwriters  are  obligated  to 
purchase  the  underwritten  securities 
from  the  issuer  in  accordance  with  their 
respective  commitments.  This 
obligation  is  met  by  using  the  proceeds 
received  from  the  buyers  of  the 
securities  in  the  offering,  although  there 
is  a  risk  that  the  underwriters  will  have 
to  pay  for  a  portion  of  the  securities,  in 
the  event  that  not  all  of  the  securities 
are  sold. 

20.  However,  each  Applicant 
represents  that,  generally,  the  risk  that 
the  securities  will  not  be  sold  is  small 
because  the  underwriting  agreement  is 
not  executed  until  after  the  underwriters 
have  obtained  indications  of  interest  in 
purchasing  the  securities  from  a 
sufficient  number  of  investors  to  acquire 
all  the  securities  being  offered.  Once  the 
underwriting  agreement  is  executed,  the 
underwriters  immediately  begin 
contacting  the  investors  to  confirm  the 
sales,  first  orally  and  then  by  written 
confirmation,  and  sales  are  finalized 
within  hours  and  sometimes  minutes. 
The  underwriters  are  anxious  to 
complete  the  sales  as  soon  as  possible 
because  until  they  "break  syndicate," 
they  cannot  enter  the  market.  In  many 
cases,  the  underwriters  will  act  as 
market-markers  for  the  security.  A 
market-maker  holds  itself  out  as  willing 
to  buy  or  sell  the  security  for  its  own 
account  on  a  regular  basis. 

21.  Each  Applicant  represents  that  the 
process  of  "building  a  book'  or 
soliciting  interest  occurs  as  follows.  In 
an  equity  offering,  after  a  registration 
statement  is  filed  with  the  SEC  and 
while  it  is  under  review  by  the  SEC 
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regard  to  when  the  underwriting 
agreement  is  executed  and  how  the 
securities  are  offered.  "Competitive  bid" 
offerings,  in  which  the  issuer 
determines  the  price  for  the  securities 
through  competitive  bidding  rather  than 
negotiating  the  price  with  the 
underwriting  syndicate,  are  performed 
under  "shelf'  registration  statements 
pursuant  to  SEC  Rule  415  under  the 

1933  Act  (17  CFR  230.415). ^ 

24.  In  a  competitive  bid  offering, 
prospective  lead  underwriters  will  bid 
against  one  another  to  purchase  debt 
securities,  based  upon  their 
determinations  of  the  degree  of  investor 
interest  in  the  securities.  Depending  on 
the  level  of  investor  interest  and  the  size 
of  the  offering,  a  bidding  lead 
underwriter  may  bring  in  co-managers 
to  assist  in  the  sales  process.  Most  of  the 
securities  are  frequently  sold  within 
hours,  or  sometimes  even  less  than  an 
hour,  after  the  securities  are  made 
available  for  purchase. 

25.  Because  of  market  forces  and  the 
requirements  of  Rule  415,  the 
competitive  bid  process  is  generally 
available  only  to  issuers  of  investment- 
grade  securities  who  have  been  subject 
to  the  reporting  requirements  of  the 
Securities  Exchange  Act  of  1934  (the 

1934  Act)  for  at  least  one  year. 

26.  Occasionally,  in  hignly-rated  debt 
issues,  underwriters  "buy"  the  entire 
deal  off  of  a  "shelf  registration"  before 
obtaining  indications  of  interest.  These 
"bought"  deals  involve  issuers  whose 
securities  enjoy  a  deep  and  liquid 
secondary  market,  such  that  an 
underwriter  has  confidence  without  pre- 
marketing that  it  can  identify  purchasers 
for  the  bonds. 

Structure  of  Diversified  Financial 
Services  Firms 

27.  Each  Applicant  represents  that 
there  are  internal  policies  in  place  that 
restrict  contact  and  the  flow  of 
information  between  investment 
management  personnel  and  non- 
investment  management  personnel. 
These  policies  are  designed  to  protect 
against  "insider  trading,"  i.e.,  trading  on 
information  not  available  to  the  general 
public  that  may  affect  the  market  price 
of  the  securities.  Diversified  financial 
services  firms  must  be  concerned  about 
insider  trading  problems  because  one 
part  of  the  firm — e.g.,  the  mergers  and 
acquisitions  group — could  come  into 
possession  of  non-public  information 
regarding  an  upcoming  transaction 
involving  a  particular  issuer,  while 


"  Rule  415  permits  an  issuer  to  sell  debt  as  well 
as  equity  securities  under  an  effective  registration 
statement  previously  filed  with  the  SEC  by  filing  a 
post-effective  amendment  or  supplemental 
prospectus. 


another  part  of  the  firm — e.g.,  the 
investment  management  group — could 
be  trading  in  the  securities  of  that  issuer 
for  its  clients.^ 

28.  Each  Applicant  states  that  its 
business  separation  policies  and 
procedures  are  also  designed  to  restrict 
the  flow  of  any  information  to  or  from 
the  Asset  Manager  that  could  limit  its 
flexibility  in  managing  client  assets,  and 
of  information  dbtained  or  developed  by 
the  Asset  Manager  that  could  be  used  by 
other  parts  of  the  organization,  to  the 
detriment  of  the  Asset  Manager's 
clients. 

29.  Each  Applicant  states  that  major 
clients  of  the  Affiliated  Broker-Dealer 
include  investment  management  firms 
that  are  competitors  of  the  Asset 
Manager.  Similarly,  the  Asset  Manager 
deals  on  a  regular  basis  with  broker- 
dealers  that  compete  with  the  Affiliated 
Broker-Dealer.  If  special  consideration 
were  showm  to  an  affiliate,  such  conduct 
would  likely  adversely  affect  the 
relationships  of  the  Affiliated  Broker- 
Dealer  and  of  the  Asset  Manager  with 
firms  that  compete  with  that  affiliate. 
Therefore,  a  goal  of  each  Applicant's 
business  separation  policy  is  to  avoid 
any  possible  perception  of  improper 
flows  of  information  between  the 
Affiliated  Broker-Dealer  and  the  Asset 
Manager,  in  order  to  prevent  any 
adverse  impact  on  client  and  business 
relationships. 

Underwriting  Compensation 

30.  Each  Applicant  represents  that  the 
underwriters  are  compensated  through 
the  "spread,"  or  difference,  between  the 
price  at  which  the  underwriters  buy  the 
securities  from  the  issuer  and  the  price 
at  which  the  securities  are  sold  to  the 
public.  The  spread  is  divided  into  three 
components. 

31.  The  first  component  includes  the 
management  fee,  which  generally 
represents  an  agreed  upon  percentage  of 
the  overall  spread  and  is  allocated 
among  the  lead  manager  and  co- 
managers.  Where  there  is  more  than  one 
managing  undervo-iter,  the  way  the 
management  fee  will  be  allocated  among 
the  managers  is  generally  agreed  upon 
prior  to  soliciting  indications  of  interest 
(the  process  of  "building  a  book"). 
Thus,  according  to  each  Applicant,  such 
management  fee  allocations  are  not 


"The  Insider  Trading  and  Securities  Fraud 
Enforcement  Act  of  1988  required  brokers  and 
dealers  to  maintain  and  enforce  written  policies  and 
procedures  that  are  "reasonably  designed  ...  to 
prevent  the  misuse  in  violation  of  |the  federal 
securities  laws)  ...  of  material,  nonpublic 
information  by  such  broker  or  dealer  or  any  person 
associated  with  such  broker  or  dealer."  (Section 
15(f)  of  the  1934  Act  (15  U.S.C.  780(fl):  see  also 
Rules  342  and  351  of  the  NYSE  and  SEC  Regulation 
M  (17  CFR  242.100(a)(3)). 
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reflective  of  the  amount  of  securities 
that  particular  managers  sell  in  an 
offering. 

32.  Tne  second  component  is  the 
imderwriting  fee,  which  represents 
compensation  to  the  underwriters 
(including  the  non-managers,  if  any)  for 
the  risks  they  assume  in  connection 
with  the  offering  and  for  the  use  of  their 
capital.  This  component  of  the  spread  is 
also  used  to  cover  the  expenses  of  the 
underwriting  that  are  not  otherwise 
reimbursed  by  the  issuer. 

33.  The  first  and  second  components 
are  received  without  regard  to  how  the 
imderwritten  securities  are  allocated  for 
sales  purposes  or  to  whom  the  securities 
are  sold.  The  third  component  of  the 
spread  is  the  selling  concession,  which 
generally  constitutes  60  percent  or  more 
of  the  spread.  The  selling  concession 
compensates  the  underwriters  for  their 
actual  selling  efforts.  The  allocation  of 
selling  concessions  among  the 
underwriters  follows  the  allocation  of 
the  securities  for  sales  purposes,  except 
to  the  extent  that  buyers  designate  other 
broker-dealers  (who  may  be  other 
underwriters  as  well  as  broker-dealers 
outside  the  syndicate)  to  receive  the 
selling  concessions  from  the  securities 
they  purchase. 

34.  Seciuities  are  allocated  for  sales 
purposes  into  two  categories.  The  first 
and  larger  category  is  the  "institutional 
pot,"  which  is  the  pool  of  securities 
from  which  sales  are  made  to 
institutional  investors.  Selling 
concessions  for  securities  sold  from  the 
institutional  pot  are  generally 
designated  by  the  piu'chaser  to  go  to 
particular  underwriters  or  broker- 
dealers.  When  securities  are  sold  from 
the  institutional  pot,  the  managers 
sometimes  receive  a  portion  of  the 
selling  concessions,  referred  to  as  a 
"fixed  designation,"  «  attributable  to 
securities  sold  in  this  category,  without 
regard  to  who  sold  the  seciu-ities  or  to 
whom  they  were  sold.  For  securities 
covered  by  this  proposed  exemption, 
however,  the  Affiliated  Broker-Dealer 
may  not  receive,  either  directly  or 
indirectly,  any  compensation  that  is 
attributable  to  the  fixed  designation 
generated  by  purchases  of  securities  by 
the  Asset  Manager  on  behalf  of  its  Client 
Plans. 

35.  The  second  category  of  allocated 
securities  is  "retail,"  which  are  the 
seciu-ities  retained  by  the  underwriters 
for  sale  to  their  retail  customers.  The 
underwriters  receive  the  selling 
concessions  from  their  respective  i^tail 
retention  allocations.  Securities  may  be 
shifted  between  the  two  categories 


^  A  fixed  designation  is  sometimes  referred  to  as 
an  "auto  pot  split." 


based  upon  whether  either  category  is 
oversold  or  undersold  diuing  the  course 
of  the  offering. 

36.  Each  Applicant  asserts  that  the 
Affiliated  Broker-Dealer's  inability  to 
receive  any  selling  concessions,  or  any 
compensation  attributable  to  the  fixed 
designations  generated  by  purchases  of 
securities  by  the  Asset  Manager's  Client 
Plans,  removes  the  primary  economic 
incentive  for  the  Asset  Manager  to  make 
piurhases  that  are  not  in  the  interests  of 
its  Client  Plans  from  offerings  for  which 
the  Affiliated  Broker-Dealer  is  an 
underwriter.  The  reason  is  that  the 
Affiliated  Broker-Dealer  will  not  receive 
any  additional  fees  as  a  result  of  such 
purchases  by  the  Asset  Manager. 

Rule  1 44 A  Securities 

37.  Each  Applicant  represents  that  a 
number  of  the  offerings  of  Rule  144A 
Seciuities  in  which  the  Affiliated 
Broker-Dealer  participates  represent 
good  investment  opportunities  for  the 
Asset  McUiager's  Client  Plans. 
Particularly  with  respect  to  foreign 
securities,  a  Rule  144A  offering  may 
provide  the  least  expensive  and  most 
accessible  means  for  obtaining  the 
securities.  However,  PTE  75-1,  Part  IE, 
does  not  include  a  category  for  Rule 
144 A  Securities,  regardless  of  whether 
the  Affiliated  Broker-Dealer  is  a 
manager  or  member  of  the  underwriting 
or  selling  syndicate.  Therefore,  absent 
an  individual  exemption,  the  Asset 
Manager  is  foreclosed  from  purchasing 
such  securities  for  its  Client  Plans  in 
offerings  in  which  the  Affiliated  Broker- 
Dealer  participates. 

38.  Each  Applicant  states  that  Rule 
144A,  which  was  adopted  in  1990,  acts 
as  a  "safe  harbor"  exemption  from  the 
registration  provisions  of  the  1933  Act 
for  sales  of  certain  types  of  securities  to 
QIBs.  QIBs  include  several  types  of 
institutional  entities,  such  as  employee 
benefit  plans  and  commingled  trust 
funds  holding  assets  of  such  plans, 
which  own  and  invest  on  a 
discretionary  basis  at  least  $100  million 
in  securities  of  vmaffiliated  issuers. 

39.  Any  securities  may  be  sold 
pursuant  to  Rule  144 A  except  for  those 
of  the  same  class  or  similar  to  a  class 
that  is  publicly  traded  fn  the  United 
States,  or  certain  types  of  investment 
company  securities.  This  limitation  is 
designed  to  prevent  side-by-side  public 
and  private  markets  developing  for  the 
same  class  of  securities. 

40.  Buyers  of  Rule  144A  Securities 
must  be  able  to  obtain,  upon  request, 
basic  information  concerning  the 
business  of  the  issuer  and  the  issuer's 
financial  statements,  much  of  the  same 
information  as  would  be  furnished  if  the 
offering  were  registered.  This  condition 


does  not  apply,  however,  to  an  issuer 
filing  reports  with  the  SEC  under  the 
1934  Act,  for  which  reports  are  pubUcly 
available.  The  condition  also  does  not 
apply  to  a  "foreign  private  issuer"  for 
whom  reports  are  furnished  to  the  SEC 
under  Rule  12g3-2(b)  of  the  1934  Act 
(17  CFR  240.12g3-2(b)).  or  to  issuers 
who  are  foreign  governments  or  political 
subdivisions  thereof  and  are  eligible  to 
use  Schedule  B  under  the  1933  Act 
(which  describes  the  information  and 
dociunents  required  to  be  contained  in 
a  registration  statement  filed  by  such 
issuers). 

41.  Sales  imder  Rule  144A,  like  sales 
in  a  registered  offering,  remain  subject 
to  the  protections  of  the  anti-fraud  rules 
of  federal  and  state  securities  laws. 
These  rules  include  Section  10(b)  of  the 
1934  Act  and  Rule  lOb-5  thereunder  (17 
CFR  240.10b-5)  and  Section  17(a)  of  the 
1933  Act  (15  U.S.C.  77a).  Through  these 
and  other  provisions,  the  SEC  may  use 
its  full  range  of  enforcement  powers  to 
exercise  its  regulatory  authority  over  the 
market  for  Rule  144 A  Seciuities,  in  the 
event  that  it  detects  improper  practices. 

42.  Each  Applicant  asserts  that  this 
potential  liability  for  fraud  provides  a 
considerable  incentive  to  the  issuer  and 
offering  syndicate  to  insiu^  that  the 
information  contained  in  a  Rule  144 A 
offering  memorandum  is  complete  and 
accurate  in  all  material  respects.  Among 
other  things,  the  lead  manager  typically 
obtains  an  opinion  from  a  law  firm, 
commonly  referred  to  as  a  "lOb-5" 
opinion,  stating  that  the  law  firm  has  no 
reason  to  believe  that  the  offering 
memorandum  contains  any  untrue 
statement  of  material  fact  or  omits  to 
state  a  material  fact  necessary  in  order 
to  make  the  statements  made,  in  light  of 
the  circumstances  under  which  they 
were  made,  are  not  misleading. 

43.  Each  Applicant  represents  that 
Rule  144A  offerings  generally  are 
structured  in  the  same  manner  as 
underwritten  registered  offerings.  The 
major  difference  is  that  a  Rule  144 A 
offering  uses  an  offering  memorandum 
rather  than  a  prospectus  that  is  filed 
with  the  SEC.  The  marketing  process  is 
the  same  in  most  respects,  except  that 
the  selling  efforts  are  generally  limited 
to  contacting  QIBs  and  that  there  are  no 
general  solicitations  for  buyers  (e.g.,  no 
general  advertising).  In  addition,  the 
Affiliated  Broker-Dealer's  role  in  these 
offerings  has  been  as  a  lead  or  co- 
manager.  While,  generally,  there  are  no 
non-manager  members  in  the  syndicate, 
each  Applicant  also  requests  relief  for 
situations  where  the  Affiliated  Broker- 
Dealer  acts  only  as  a  syndicate  member, 
not  as  a  manager. 

44.  According  to  each  Applicant,  one 
of  the  policy  objectives  of  Rule  144A 
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Summary 

In  simimar ',  the  proposed 
transactions  i  »rill  satisfy  the  statutory 
criteria  for  ai  exemption  under  section 
408(a)  of  the  \ct  because:  (a)  The  Client 
Plans  will  ga:  n  access  to  desirable 
investment  o  )portumties;  (b)  in  each 
offering,  the  ,  ^sset  Manager  will 
purchase  the  securities  for  its  Client 
Plans  from  ai  underwriter  or  broker- 
dealer  other  t  lan  the  Affiliated  Broker- 
Dealer;  (c)  CO  iditions  similar  to  those  of 
PTE  75-1,  Part  III,  will  restrict  the  types 
of  securities  I  hat  may  be  purchased,  the 
types  of  unde  rwriting  or  selling 
syndicates  and  issuers  involved,  and  the 
price  and  timing  of  the  piuchases;  (d) 
the  amoimt  o '  securities  that  the  Asset 
Manager  may  purchase  on  behalf  of 
Client  Plans  i  vill  be  subject  to 
percentage  limitations;  (e)  the  Affiliated 
Broker-Dealei  will  not  be  permitted  to 
receive,  either  directly,  indirectly,  or 
through  desi{  nation,  any  selling 
concessions  \  rith  respect  to  the 
securities  sol  1  to  the  Asset  Manager;  (f) 
prior  to  any  f  urchase  of  securities,  the 
Asset  Manag<  r  will  make  the  required 
disclosures  tc  an  independent  fiduciary 
(Independent  Fiduciary)  of  each  Client 
Plan  and  obt<  in  written  authorization; 
(g)  the  Asset  i4anager  will  provide 
regular  repor  ing  to  an  Independent 
Fiduciary  of  i  sach  Client  Plan  with 
respect  to  all  securities  purchased 
pursuant  to  t  le  exemption,  if  granted; 
(h)  each  Cliei  it  Plan  will  be  subject  to  a 
minimum  siz  5  requirement  of  at  least 
$50  million  (  ;i00  million  for  "Eligible 
Rule  144A  O  ferings"),'"  with  certain 


'"SEC  Rule  10 
states  that  the  tei  m 
means  an  offerin  ; 
following  condit  ons: 
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transactions  exei  ipt 
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(ii)  The  securi 
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-3(a)(4)  (17  CFR  270.10f-3(a)(4)) 
Eligible  Rule  144A  Offering" 
of  securities  that  meets  the 
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p«  rson 


exceptions  for  Pooled  Funds;  and  (i)  the 
Asset  Manager  must  have  total  assets 
under  management  in  excess  of  $5 
billion  and  shareholders'  or  partners' 
equity  in  excess  of  $1  million. 

Discussion  of  Proposed  Exemption 

1.  The  exemptive  relief  for 
underwritings  proposed  herein  is 
similar  to  that  provided  in  PTE  75-1, 
Part  m.  Under  PTE  75-1,  exemptive 
relief  is  subject  to  a  number  of 
conditions  and  limitations,  including 
the  following:  (1)  The  plan  fiduciary  or 
its  affiliate  may  not  be  a  manager  of  the 
underwriting  or  selling  syndicate;  (2) 
the  purchase  must  be  fitim  a  person 
other  than  the  plan  fiduciary  or  its 
affiliate;  (3)  the  types  of  securities  that 
may  be  purchased  and  the  price  and 
timing  of  the  purchases  are 
circxmiscribed;  (4)  the  amount  of 
securities  purchased  on  behalf  of  each 
plan  may  not  exceed  three  percent  of 
the  offering;  and  (5)  the  consideration 
paid  may  not  exceed  three  percent  of 
the  plan's  total  net  assets  (one  percent, 
if  the  consideration  involved  exceeds  $1 
million). 

2.  The  exemptive  relief  proposed 
herein  differs  from  that  provided  by  PTE 
75-1  in  the  following  respects:  (1)  The 
proposed  exemption  covers  transactions 
where  the  plan  fiduciary  is  affiliated 
with  a  manager,  as  well  as  a  member,  of 
the  underwriting  or  selling  sjmdicate;  " 
(2)  the  proposed  exemption  covers 
purchases  of  Rule  144A  Securities;  ^^  (3) 
percentage  limitations  on  the  amount  of 
securities  that  may  be  purchased  have 
been  modified  to  provide  an  aggregate 
limitation  on  a  fiduciary's  purchases  for 
all  Client  Plans  from  a  particular 


reasonably  believe  to  include  qualified  institutional 
buyers,  as  defined  in  Sec.  230.144A(a)(l)  of  this 
chapter:  and 

(iii)  The  seller  and  any  person  acting  on  behalf 
of  the  seller  reasonably  believe  that  the  securities 
are  eligible  for  resale  to  other  qualified  institutional 
buyers  pursuant  to  Sec.  230.144A  of  this  chapter. 

' '  In  restricting  the  scope  of  PTE  75-1.  Part  III, 
to  exclude  transactions  where  the  plan  fiduciary  is 
affiliated  with  the  syndicate  manager,  the 
Department  was  concerned  that  the  syndicate 
manager,  as  distinguished  from  a  mere  meml>er  of 
a  syndicate,  has  a  greater  interest  in  the  success  of 
the  sale  of  the  new  securities.  If  an  affiliate  of  the 
managing  underwritei*is  an  investment  manager  for 
plans,  those  plans  could  provide  a  potential  market 
for  the  less  attractive  offerings  of  underwritten 
securities.  This  proposed  exemption  contains 
certain  safeguards  and  conditions  that  are  designed 
to  address  these  potential  conflict  of  interest 
situations. 

• '  The  Department  notes  that  the  provisions  of  the 
Act  do  not  preclude  plans  from  investing  in  any 
securities  sold  by  an  underwriting  or  offering 
syndicate,  including  those  securities  sold  pursuant 
to  Rule  144A.  The  exemptive  relief  provided  by 
PTE  75-1,  Part  III.  and  the  additional  relief  sought 
here  are  required  because  of  the  affiliation  between 
the  plan  fiduciary  and  a  member  of  the 
underwriting  or  selling  syndicate. 


offering;  and  (4)  the  proposed 
exemption  provides  additional 
conditions,  including:  (a)  The 
transaction  is  not  part  of  an  agreement, 
arrangement,  or  imderstanding  designed 
to  benefit  the  plan  fiduciary  or  its 
affiliate;  (b)  neither  a  manager  nor  a 
member  of  the  underwriting  or  selling 
syndicate  may  receive  any  selling 
concessions  with  respect  to  the 
securities  purchased  for  Client  Plans  by 
its  affiliate;  (c)  prior  to  any  purchase  of 
securities  on  behalf  of  a  Client  Plan, 
certain  disclosures  are  provided  to  an 
Independent  Fiduciary  of  each  such 
Client  Plan  and  written  authorization  is 
obtained;  (d)  periodic  reporting 
regarding  the  covered  transactions  is 
provided  to  an  Independent  Fiduciary 
of  each  Client  Plan;  and  (el  investing 
plans  and  their  investment  managers 
must  meet  certain  minimiun  size 
requirements. 

"^ypes  of  Securities  and  Offerings 

3.  Paragraphs  (a)  and  (b)  of  the 
proposed  exemption  are  derived  from 
PTE  75-1.  Part  III.  and  provide  the 
following:  (1)  The  securities  ^^  are  part 
of  an  issue  registered  under  the  1933 
Act.  or  if  exempt  from  registration  under 
such  Act.  fall  within  specified 
categories:  issued  or  guaranteed  by  the 
United  States;  issued  by  a  bank;  exempt 
from  registration  under  a  federal  statute 
other  than  the  1933  Act;  registered 
imder  the  1934  Act;  or  are  part  of  an 
Eligible  Rule  144A  Offering — a  change 
from  PTE  75-1,  Part  III,  as  noted 


"With  respect  to  any  purchase  of  asset-backed 
securities  by  a  Client  Plan,  the  Department  notes 
that  this  proposed  exemption  provides  relief  only 
for  the  transactions  described  herein  and  does  not 
cover  any  additional  prohibited  transactions  that 
may  occur  as  a  result  of  a  purchase  of  such 
securities.  For  example,  additional  prohibited 
transactions  may  occur  by  operation  of  the  "look- 
through  rule"  contained  in  the  Department's 
regulation  defining  "plan  assets"  for  purposes  of 
plen  investments  (see  29  CFR  2510.3-101).  Such 
additional  prohibited  transactions  may  be  covered 
by  one  of  the  Department's  existing  individual 
exemptions  for  asset-backed  securities.  A  listing  of 
such  exemptions  is  provided  in  the  text  of  the 
operative  language  of  PTE  97-34  (62  FR  39021,  July 
21,  1997),  which  granted  an  amendment  to  these 
exemptions. 

Further,  the  Department  notes  that,  under  the 
Department's  plan  asset  regulation,  if  a  plan  invests 
in  a  publicly-offered  security,  the  plan's  assets  will 
not  include,  solely  by  reason  of  such  investment, 
any  of  the  underlying  assets  of  the  entity  issuing  the 
security  (i.e.,  the  "look-through  rule"  will  not  apply 
and  the  operations  of  the  entity  will  not  "be  subject 
to  scrutiny  under  the  prohibited  transaction 
provisions  of  the  Act).  The  regulation  defines  a 
"publicly-offered"  security  as  one  that  is  freely 
transferable,  widely-held,  and  registered  under  the 
federal  securities  laws.  For  this  purpose,  a  class  of 
securities  is  considered  "widely  held"  if  it  is  owned 
by  100  or  more  investors  who  are  independent  of 
the  issuer  and  of  one  another  (see  29  CFR  2510.3- 
101(b)(3)). 
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above;  '*  (2)  the  securities  are  purchased 
for  not  more  than  the  offering  price 
within  a  specific  time  period.'^  subject 
to  certain  specified  exceptions  for  rights 
offerings  and  debt  offerings; '«  (3)  the 
securities  are  sold  piusuant  to  a  firm- 
commitment  offering,  in  which  the 
syndicate  members  are  committed  to 
purchasing  all  the  securities  being 
offered,  subject  to  certain  exceptions  for 
rights  offerings  and  over-allotment 
options;  and  (4)  the  issuer  of  the 
secxuities  has  been  in  continuous 
operation  for  not  less  than  three  years, 
with  certain  exceptions. 

Percentage  Limitations  on  the  Amount 
of  Purchased  Securities 

4.  Paragraphs  (c)  and  (d)  of  the 
proposed  exemption  contain  percentage 
limitations  applicable  to  the  amount  of 
purchased  securities.  The  first 
percentage  test  in  paragraph  (c)  provides 
that  the  amoimt  of  seciurities  to  be 
purchased  by  the  Asset  Manager  on 
behalf  of  a  particular  Client  Plan  or 
Pooled  Fund  may  not  exceed  three 
percent  of  the  total  amount  of  secvuities 
being  offered.  Paragraph  (c)  further 
provides  percentage  Umitations  on  the 
aggregate  amount  of  securities  that  the 
Asset  Manager  may  purchase  for  all  its 
Client  Plans,  including  Pooled  Funds, 
fi'om  the  total  amount  of  securities  being 
offered:  10  percent  for  equity  securities; 
35  percent  for  debt  seciu-ities  rated  in 
one  of  the  foiu  highest  rating  categories 
by  at  least  one  nationally  recognized 
statistical  rating  organization,  i.e.,       J 
Standard  &  Poor's  Rating  Services, 
Moody's  Investors  Service,  Inc.,  Duff  & 
Phelps  Credit  Rating  Co.,  or  Fitch  IBCA, 
Inc.,  or  their  successors  {collectively. 


'■•Paragraph  (a)(l)(ii)  of  the  proposed  exemption 
requires  that  if  the  securities  are  equity  securities 
in  an  Eligible  Rule  144A  Offering,  the  offering 
syndicate  shall  obtain  a  legal  opinion  regarding  the 
adequacy  of  the  disclosure  in  the  offering 
memorandum.  This  condition  may  be  satisfied  by 
the  type  of  "lOb-5"  opinion  customarily  obtained 
in  connection  with  such  offerings.  The  Department 
believes  that  requiring  such  review  by  a  law  firm 
will  help  insure  that  the  offering  memorandum 
meets  federal  securities  law  standards.  The 
Department  notes  that  paragraph  (c)  of  the  proposed 
exemption  requires  debt  securities  to  be  rated  by  at 
least  one  independent  nationally  recognized 
statistical  rating  organization,  thus  insuring  that 
sufficient  information  about  those  securities  and 
their  issuer  will  be  available  to  investors. 

15  The  language  regarding  the  timing  of  the 
purchase  differs  sli^tly  from  PTE  75-1,  Part  m. 
This  language  is  based  upon  Rule  lOf-3,  as 
amended  in  1997  (17  CFR  270.10f-3;  62  FR  42401, 
August  7,  1997). 

'8  Paragraph  (a)(2)(ii)  of  the  proposed  exemption 
permits  certain  purchases  of  debt  after  the  first  day 
of  the  offering.  Should  the  debt  be  downgraded  after 
the  offering  commences  and  prior  to  being 
purchased  for  a  Client  Plan,  the  Department  expects 
that  the  Asset  Manager  would  consider  whether, 
prior  to  purchase,  the  price  was  adjusted  to  reflect 
the  downgrade. 


the  Rating  Organizations);  and  25 
percent  for  debt  securities  rated  in  the 
fifth  or  sixth  highest  rating  categories  by 
at  least  one  of  the  Rating 
Organizations.'^ 

5.  Paragraph  (d)  provides  that  the 
consideration  to  be  paid  by  the  Client 
Plan  or  Pooled  Fund  in  purchasing  the 
offered  securities  may  not  exceed  three 
percent  of  the  fair  market  value  of  such 
Client  Plan's  or  Pooled  Fund's  total  net 
assets.  However,  paragraph  (d) 
eliminates  the  requirement  contained  in 
PTE  75-1,  Part  III,  that,  if  the 
consideration  involved  exceeds  $1 
million,  it  may  not  exceed  one  percent 
of  the  fair  market  value  of  the  plan's 
total  assets.  This  modification  by  the 
Department  parallels  the  amendment  in 
1997  of  SEC  Rule  lOf-3. 

Underwriting  Compensation 

6.  The  proposed  exemption  requires 
in  paragraph  (e)  that  any  piu-chase  of 
securities  by  the  Asset  Manager 
pursuant  to  the  exemption  may  not  be 
part  of  an  agreement,  arrangement,  or 
understanding  designed  to  benefit  the 
Asset  Manager  or  an  affiliate.'^ 
Paragraph  (0  further  provides  that  the 
Affiliated  Broker-Dealer  may  not 
receive,  either  directly,  indirectly,  or 
through  designation,  any  selling 
concession,  or  other  consideration  that 
is  based  upon  the  amoimt  of  seciuities 
piut:hased  by  the  Asset  Manager's  Client 
Plans  pursuant  to  the  exemption.  Those 
selling  concessions  would  be  allocated 
to  members  of  the  syndicate  who  are  not 
affiliated  with  the  Asset  Manager.  The 
Affiliated  Broker-Dealer  may  also  not 
receive,  either  directly  or  indirectly,  that 
portion  of  the  fixed  designation  that  is 
attributable  to  securities  purchased 
pursuant  to  the  exemption.  The 
Affiliated  Broker-Dealer  is  not 
precluded  from  receiving  management 
fees,  underwriting  fees,  or  other 
consideration  that  is  not  based  upon  the 
amount  of  securities  actually  sold  to  the 
Asset  Manager's  Client  Plans. 

7.  Paragraph  (g)  provides  that  the 
amoimt  the  Affiliated  Broker-Dealer 
receives  in  management  fees, 
underwriting  fees,  or  other 
consideration  may  not  be  increased  for 


the  purpose  of  offsetting  the  reduction 
of  the  Affiliated  Broker-Dealer's 
compensation  from  selling  concessions. 
Further,  the  Affiliated  Broker-Dealer 
must  provide  the  Asset  Manager  with  a 
written  certification  that  the  Affiliated 
Broker-Dealer  complied  with  the 
underwriting  compensation 
requirements  found  in  paragraphs  (e), 
(0.  and  (g)  of  the  proposed  exemption, 
in  any  offering  where  the  Asset  Manager 
purchased  securities  for  its  Client  Plans. 
This  certification  will  also  be  part  of  the 
quarterly  report  which  the  Asset 
Manager  provides  to  the  Independent 
Fiduciaries  of  the  Chent  Plans. '« 


"Paragraph  (c)(4)  of  the  proposed  exemption 
requires  that  when  calculating  the  percentages  of 
securities  purchased  in  an  Eligible  Rule  144 A 
Offering,  one  must  consider  any  concurrent  public 
offering.  The  Department  notes  that  any  concurrent 
offering  will  necessarily  be  in  a  foreign  securities 
market,  since  Rule  144A  is  unavailable  where  there 
is  a  concurrent  domestic  offering. 

"  The  Department  notes  that  the  intent  of  the 
condition  in  paragraph  (e)  of  the  proposed 
exemption  was  not  to  deny  direct  benefits  to  other 
parties  to  a  transaction  but,  rather,  to  exclude  relief 
for  transactions  that  are  part  of  a  broader  overall 
agreement,  arrangement,  or  understanding  designed 
to  benefit  parties  in  interest. 


Disclosures 

8.  The  proposed  exemption  requires 
in  paragraphs  (h)  and  (1)  that  the  Asset 
Manager  obtain  written  authorization 
frtjm  an  Independent  Fiduciary  of  each 
Client  Plan,  including  each  fiduciary  of 
a  plan  that  invests  in  a  Pooled  Fund, 
before  engaging  in  the  covered 
transactions. 2°  Prior  to,  and  subsequent 


'"The  certification  required  in  paragraph  (g)(2)  of 
the  proposed  exemption  is  necessary  because  the 
Asset  Manager  and  its  Client  Plans  must  monitor 
compliance  with  all  the  conditions  of  the 
exemption,  if  granted.  However,  the  Asset  Manager 
would  not  normally  have  access  to  the  Affiliated 
Broker-Dealer's  records  detailing  each  underwriter's 
share  of  the  compensation  from  a  particular 
underwriting,  as  those  records  are  considered 
confidential.  Such  records  are  required  to  be 
maintained  pursuant  to  SEC  and  NASD  rules  and 
would,  of  course,  be  made  available  to  the 
Department  pursuant  to  the  terms  of  the  exemption, 
if  granted. 

">  In  this  regard,  the  Department  notes  that  the 
fiduciary  responsibiUty  provisions  of  the  Act  apply 
to  the  decision  of  an  Independent  Fiduciary  to 
authorize  the  Asset  Manager  to  invest  in  securities 
covered  by  this  proposed  exemption  (Covered 
Securities)  and  to  the  decision  to  continue  such 
authorization.  Section  404(a)(1)  of  the  Act  requires, 
among  other  things,  that  a  fiduciary  of  a  plan  must 
act  prudently,  solely  in  the  interest  of  the  plan's 
participants  and  beneficiaries,  and  for  the  exclusive 
purpose  of  providing  benefits  to  participants  and 
beneficiarite.  Accordingly,  the  Independent 
Fiduciary  must  act  "prudently"  with  respect  to  the 
decision  to  authorize  investment  in  these  Covered 
Securities  and  the  decision  to  continue  such 
authorization. 

The  Department  wishes  to  emphasize  that  it 
expects  that  the  Independent  Fiduciar>',  prior  to 
authorizing  investment  in  these  Covered  Securities, 
will  fully  understand  the  potential  risks  and 
rewards  associated  with  investing  in  the  initial 
offering  of  a  security,  following  disclosure  by  the 
Asset  Manager  of  all  relevant  information 
pertaining  to  the  proposed  transactions.  Such 
consideration  must  necessarily  include  the  fact  that 
the  Asset  Msinager's  affiliate  may  be  the  managing 
underwriter,  in  addition,  the  Independent  Fiduciary 
must  be  capable  of  periodically  monitoring  the 
actions  taken  by  the  Asset  Manager  in  the 
performance  of  its  duties.  Thus,  in  considering 
whether  to  enter  into  transactions  of  the  kind 
described  herein,  the  Independent  Fiduciary  should 
take  into  account  its  ability  to  provide  adequate 
oversight  of  the  Asset  Manager. 

The  Department  further  notes  that,  under  section 
405(a)  of  the  Act.  any  plan  fiduciary  (including  an 
investment  manager)  will  have  co-fiduciary  liability 

Continued 


6236 


Federal  Register / Vol.  65.  No.  26 /Tuesday,  February  8,  2000 /Notices 


to,  execution 


of  the  written 
authorization ,  the  Asset  Manager  must 
provide  certa  n  disclosures  described  in 
.  (j),  (k),  and  (m)  to  an 
""iduciary  of  each  Client 


paragraphs  (i 
Independent 


Plan.  In  addilion,  the  Asset  Manager 


must  provide 
least  annuall 
Independent 


a  termination  form,  at 

that  enables  the 
"iduciarv  to  terminate  the 


authorizationi  without  penalty. 
Periodic  Reporting 

9.  Paragraph  (n)  of  the  proposed 
exemption  requires  that  at  least  once 
every  three  nionths,  the  Asset  Manager 
provide  a  report  to  an  Independent 
Fiduciary  of  iach  Client  Plan  containing 
information  apout  the  Covered 
Securities  purchased  during  the 
previous  quarter.  The  Department 
modeled  paragraph  (n),  in  part,  on  the 
reporting  provisions  of  Rule  lOf-3  (17 
CFR  270.10f-p).2i  The  preamble  to  the 
1997  amendrtents  to  Rule  lOf-3  states 
that  this  rulej'pennits  an  investment 
company  that  is  related  to  certain 
participants  i|i  an  underwriting  to 
purchase  securities  during  an  offering,  if 
certain  conditions  are  met."  22  The  SEC 
explained  the  origin  of  its  rule  as 
follows: 

Section  10(0  of  the  Investment  Company 
Act  was  design  3d  to  address  one  of  the  major 
abuses  noted  ir  the  period  before  enactment 
of  the  Investme  nt  Company  Act — the  use  of 
funds  by  undei  writers  that  controlled  these 
funds  as  a  "dumping  ground"  for 
unmarketable  a  ecurities.  ^^ 

Under  Rule  lOf-3,  the  Board  of 
Directors  of  tl  le  investment  company 
(including  th^  directors  who  are  not 
"interested  persons"  of  the  investment 
company)  is  1  esponsible  for  monitoring 
compliance.  2 

10.  Becaus(  the  transactions  covered 
by  this  propo  sed  exemption  are  similar 
in  nature  to  t]  lose  covered  by  Rule  lOf- 
3,  the  Departjaent  has  determined  that 
it  is  approprii  tte  to  adopt  similar 
reporting  reqi  lirements  as  in  that  rule.  In 
addition  to  th  e  items  required  to  be 


f  Rdu 


(1 


for  any  breach  ol 
plan  fiduciary:  ( 
or  conceals  such 
comply  with  section 
another  fiduciary 
if  he  has  knowlec  ge 
fiduciary  and  he 
under  the  circuinfetances 


Finally,  the 
herein  should  no 
the  Department 
covered  transactibns 


"PTE75-1, 

version  of  Rule  1 

"62  FR  42401 


"Id. 

**The  informa|ion 
uses  to  monitor 
exhibit  to  the  fun  i 
reports  to  the  SEI '.. 


uciary  responsibility  of  another 
if  he  knowingly  participates  in 
ireach;  (2)  if,  by  his  failure  to 

404(a)(1)  of  the  Act,  he  enables 
to  commit  such  a  breach:  or  (3) 

of  the  breach  of  another 
ails  to  make  a  reasonable  effort. 
.  to  remedy  the  breach, 
grahting  of  the  exemption  proposed 
be  viewed  as  an  endorsement  by 
any  plans'  participation  in  the 


Pirt 


III.  was  based,  in  part,  on  a  prior 
|lf-3. 

Aug.  7.  1997. 


that  the  Board  of  Directors 
pliance  must  be  included  as  an 
's  semi-annual  publicly  available 
,  known  as  the  Form  N-SAR. 


reported  by  investment  companies 
under  Rule  lOf-3,  the  proposed 
exemption  requires  that  the  Asset 
Manager  report  to  the  Independent 
Fiduciary  the  price  at  which  any 
securities  purchased  during  the 
reporting  period  were  sold  and  the 
market  value  at  the  end  of  the  reporting 
period  of  each  security  purchased 
during  such  period.^s 

11.  The  additional  information  should 
help  the  Independent  Fiduciary  monitor 
compliance  with  the  exemption,  if 
granted.  The  Independent  Fiduciaries  of 
the  Client  Plans  would  play  a  similar 
role  to  that  of  the  Board  of  Directors  of 
an  investment  company,  i.e.,  they  have 
a  fiduciary  duty  to  monitor  the  activities 
of  the  Asset  Manager.  ^^  In  monitoring 
compliance,  the  Independent  Fiduciary 
should  bear  in  mind  that  the  Asset 
Manager's  subsequent  decision  to  hold 
or  sell  a  security  purchased  pursuant  to 
the  exemption,  would  not  be  covered  by 
the  exemption,  if  granted. ^^ 


"  See  paragraph  (n)  of  the  proposed  exemption. 

*»With  respect  to  the  directors'  duty,  the  SEC 
stated  in  the  preamble  to  Rule  lOf-3: 

A  fund's  board  should  be  vigilant  in  reviewing 
the  procedures  and  transactions  required  by  lOf-3 
as  well  as  in  conducting  any  additional  reviews  that 
it  determines  are  needed  to  protect  the  interests  of 
investors,  particularly  if  the  fund  purchases 
significant  amounts  of  securities  in  reliance  on  lOf- 
3.  For  example,  the  board  should  consider 
monitoring  how  the  performance  of  securities 
purchased  in  reliance  on  rule  lOf-3  compares  to 
securities  not  purchased  in  reliance  on  the  rule,  or 
to  a  benchmark  such  as  a  comparable  market  index. 
Such  monitoring  would  enable  the  board  to 
determine  not  only  whether  existing  procedures  are 
being  followed,  but  whether  the  procedures  are 
effective  in  fulfilling  the  policies  underlying  section 
10(f).  (62  FR  at  42406)  (See  also  footnote  52,  62  FR 
at  42406.) 

2'' The  Department  notes  that  this  proposed 
exemption  would  provide  relief  from  the  self- 
dealing  and  conflict  of  interest  provisions  of  Part  4 
of  Title  I  of  the  Act  for  purchases  of  securities  by 
the  Asset  Manager  from  an  underwriting  or  selling 
syndicate  in  which  an  affiliate  of  the  Asset  Manager 
participates  as  a  manager  or  member  of  such 
syndicate.  It  would  not  provide  relief  from  any  acts 
of  self-dealing  not  directly  arising  fi-om  a  purchase 
of  the  Covered  Securities.  Thus,  no  relief  would  be 
available  for  any  violation  of  section  406(b)  of  the 
Act  that  may  arise  after  the  purchase.  For  example, 
because  it  is  well-documented  that  securities 
purchased  in  IPOs  may  not  perform  well  in  the  long 
term  (see  footnote  4),  a  violation  of  the  Act  could 
occur  if  the  Asset  Manager's  decision  regarding  the 
holding  or  sale  of  the  Covered  Securities  by  the 
Client  Plan  was  influenced  by  the  interests  of  the 
Affiliated  Broker-Dealer. 

The  Affiliated  Broker-Dealer's  interest  in  the 
security  may  extend  beyond  the  sale  of  the  security. 
As  the  SEC  noted  in  its  preamble  to  Regulation  M, 
addressing  Regulation  M's  protections  against  price 
manipulation:  "lljmmediately  following  an  offering 
*   *   *  underwriters  now  engage  in  substantial 
syndicate-related  market  activity,  and  enforce 
penalty  bids  in  order  to  reduce  volatility  in  the 
market  for  the  offering  seciuity."  62  FR  519,  521 
(January  3,  1997).  The  SEC  defines  penalty  bid  as 
"an  arrangement  that  permits  the  managing 
underwriter  to  reclaim  a  selling  concession  from  a 
syndicate  member  in  connection  with  an  offering 
when  the  securities  originally  sold  by  the  syndicate 


12.  Further,  the  Asset  Manager  must 
report  any  instance  during  the  past 
quarter  where  the  Asset  Manager  was 
precluded  from  trading  in  any  security 
purcheised  under  the  exemption  for  any 
period  of  time  because  of  its  status  as  an 
affiliate  of  the  Affiliated  Broker-Dealer. 
For  example,  the  security  could  be 
placed  on  a  watch  or  restricted  list  due 
to  activities  of  the  Affiliated  Broker- 
Dealer,  and  these  restrictions  could 
prevent  the  Asset  Manager  from  trading 
the  security.  Such  a  situation  could 
arise  where  a  security  was  purchased  by 
the  Asset  Manager  pursuant  to  this 
proposed  exemption  on  the  first  day  of 
the  offering  and  the  rest  of  the  offering 
wa&  not  selling  well.  In  this  situation, 
SEC  Regulation  M,  ^s  or  the  general  anti- 
fi^ud  or  anti-manipulation  provisions  of 
the  securities  laws,  ^9  may  limit  the 
Asset  Manager's  ability  to  subsequently 
trade  in  that  security,  although  these 
restrictions  will  generally  not  apply  to 
the  Asset  Manager  if  the  proper  business 
separations  are  in  place  between  the 
Affiliated  Broker-Dealer  and  the  Asset 
Manager  (see,  e.g..  Regulation  M,  17 
CFR  242.100(b)(3)).  Should  the  Asset      - 
Manager's  ability  to  trade  a  seciuity 
purchased  on  behalf  of  a  Client  Plan  be 
restricted,  this  information  may  be 
relevant  to  the  decision  whether  or  not 
to  continue  to  permit  purchases  under 
the  exemption. 

Minimum  Size  Requirements 

13.  The  proposed  exemption  applies 
only  to  Client  Plans  with  total  net  assets 
of  at  least  $50  million,  as  provided  in 
paragraph  (o).  In  the  case  of  a  Pooled 
Fund,  however,  the  $50  million 
requirement  will  be  met  if  50  percent  or 
more  of  the  units  of  beneficial  interest 
in  such  Pooled  Fund  are  held  by  plans 
having  total  net  assets  of  at  least  $50 


member  are  purchased  in  syndicate  covering 
transactions."  SEC  Regulation  M  (17  CFR 
242.100(b)).  For  further  background  on  the  role  of 
underwriters,  see  "Corporate  Finance  and  the 
Securities  Laws,  (2d  ed.  1997),"  Charles  J.  Johnson, 
Jr.  and  Joseph  McLaughlin,  Aspen  Publishers; 
"Securities  Industry  Association:  Capital  Markets 
Handbook,"  edited  by  Bruce  S.  Foester,  Aspen 
Publishers  (1999).  Recent  Developments  in 
Underwriting  of  IPO's:  Spinning  and  Penalty  Bids. 
Meredith  B.  Cross  and  Christine  Sarudy  Roberts, 
1084  PU/Corp  595  (Nov.  1998). 

^°  A  security  might  be  put  on  a  restricted  list,  for 
example,  if  the  offering  was  not  completely  sold 
before  the  security  began  trading  in  the  market.  In 
this  instance,  the  restricted  period  for  purposes  of 
Regulation  M  (17  CFR  242.101(a))  continues  until 
all  securities  are  sold.  See,  generally,  "Corporate 
Finance  and  the  Seciuities  Laws,  (2d  ed.  1997)," 
Charles  J.  Johnson.  Jr.  and  Joseph  McLaughlin, 
Aspen  Publishers;  "Securities  Industry  Association: 
Capital  Markets  Handbook,"  edited  by  Bruce  S. 
Foester,  Aspen  Publishers  (1999). 

"These  rules  include  Section  17(a)  of  the  1933 
Act  (15  U.S.C.  77q(a))  and  Sections  9, 10(b),  and 
15(c)  of  the  1934  Act  (15  U.S.C.  78i,  78i(b)  and 
780(c)). 
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million.  In  the  case  of  an  Eligible  Rule 
144A  Offering,  each  Client  Plan  must 
have  at  least  $100  million  in  securities. 
For  a  Pooled  Fund,  the  $100  million 
requirement  will  be  met  if  50  percent  or 
more  of  the  units  of  beneficial  interest 
in  such  Pooled  Fimd  are  held  by  plans 
having  at  least  $100  million  in  assets 
and  the  Pooled  Fimd  itself  qualifies  as 
a  QIB,  as  determined  pursuant  to  Rule 
144A  (17  CFR  230.144A(a)(F)).  The 
Department  believes  that  these 
minimum  size  requirements  will  help 
insiu^  that  the  Ghent  Plans  have  the 
resources  and  investment  sophistication 
needed  in  order  to  monitor  the  Asset 
Manager's  investment  performance  with 
respect  to  the  covered  transactions. 

14.  Further,  the  proposed  exemption 
applies  only  if  the  Asset  Manager  is  a 
"qualified  professional  asset  meuiager" 
(QPAM),  as  defined  under  Part  V{a)  of 
PTE  84-14.  (49  FR  9494.  9506.  March 
13. 1984),3o  subject  to  the  following 
modifications:  The  Asset  Manager  has 
as  of  the  last  day  of  its  most  recent  fiscal 
year,  total  client  assets  under  its 
management  and  control  in  excess  of  $5 
billion  and  shareholders'  or  partners' 
equity  in  excess  of  $1  million. 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  die  Act, 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  or  her  duties 
respecting  a  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
such  plan  and  in  a  prudent  manner  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirements  of  section  401(a)  of  the 
Code  that  the  plan  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is. administratively  feasible. 


30  PTE  84-14  provides  a  class  exemption,  under 
certain  conditions,  for  transactions  between  a  party 
in  interest  with  respect  to  an  employee  benefit  plan 
and  an  investment  fund  (including  a  single 
customer  or  pooled  separate  account)  in  which  the 
plan  has  an  interest  and  which  is  managed  by  a 
QPAM. 


in  the  interests  of  the  affected  plans  and 
their  participants  and  beneficiaries,  and 
protective  of  the  rights  of  those 
participants  and  beneficiaries;  and 

(3)  Tne  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions.  Furthermore,  the  fact  that  a 
transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  the 
applications  accurately  describe  all 
material  terms  of  the  transactions  that 
are  the  subject  of  the  exemptions. 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the 
Employee  Retirement  Income  Seciuity 
Act  of  1974  (the  Act)  and  section 
4975(c)(2)  of  the  hitemal  Revenue  Code 
of  1986  (the  Code)  and  in  accordance 
with  the  procedures  set  forth  in  29  CFR 
Part  2570,  Subpart  B  (55  FR  32836, 
August  10,  1990). 

Section  I — Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  of  the 
Code,  shall  not  apply  to  the  purchase  of 
any  securities  by  the  Asset  Manager  on 
behalf  of  employee  benefit  plans  (Client 
Plans),  including  Client  Plans  investing 
in  a  pooled  fund  (Pooled  Fimd),  for 
which  the  Asset  Manager  acts  as  a 
fiduciary,  from  any  person  other  than 
the  Asset  Manager  or  an  affiliate  thereof, 
during  the  existence  of  an  underwriting 
or  selling  syndicate  with  respect  to  such 
securities,  where  the  Affiliated  Broker- 
Dealer  is  a  manager  or  member  of  such 
syndicate,  provided  that  the  following 
conditions  are  satisfied: 

(a)  The  seciuities  to  be  purchased 
are — 

(1)  either: 

(i)  part  of  an  issue  registered  under 
the  Securities  Act  of  1933  (the  1933  Act) 
(15  U.S.C.  77a  et.  seq.)  or,  if  exempt 
from  such  registration  requirement,  are 
(A)  issued  or  guaranteed  by  the  United 
States  or  by  any  person  controlled  or 
supervised  by  and  acting  as  an 
instrumentality  of  the  United  States 
pursuant  to  authority  granted  by  the 
Congress  of  the  United  States,  (B)  issued 
by  a  bank,  (C)  exempt  from  such 


registration  requirement  pursuant  to  a 
federal  statute  other  than  the  1933  Act, 
or  (D)  are  the  subject  of  a  distribution 
and  are  of  a  class  which  is  required  to 
be  registered  under  section  12  of  the 
Securities  Exchange  Act  of  1934  (the 
1934  Act)  (15  U.S.C.  781),  and  the  issuer 
of  which  has  been  subject  to  the 
reporting  requirements  of  section  13  of 
that  Act  (15  U.S.C.  78m)  for  a  period  of 
at  least  90  days  immediately  preceding 
*the  sale  of  securities  and  has  filed  all 
reports  required  to  be  filed  thereunder 
with  the  Securities  and  Exchange 
Conunission  (SEC)  diuing  the  preceding 
12  months;  or 

(ii)  part  of  an  issue  that  is  an  "Eligible 
Rule  144A  Offering,"  as  defined  in  SEC 
Rule  lOf-3  (17  CFR  270.10f-3(a)(4)). 
Where  the  Eligible  Rule  144 A  Offering 
is  of  equity  sectirities,  the  offering 
syndicate  shall  obtain  a  legal  opinion 
regarding  the  adequacy  of  the  disclosure 
in  the  offering  memorandum; 

(2)  purchased  prior  to  the  end  of  the 
first  day  on  which  any  sales  are  made, 
at  a  price  that  is  not  more  than  the  price 
paid  by  each  other  pvirchaser  of 
securities  in  that  offering  or  in  any 
conciurent  offering  of  the  securities, 
except  that — 

(i)  if  such  securities  are  offered  for 
subscription  upon  exercise  of  rights, 
they  may  be  purchased  on  or  before  the 
fourth  day  preceding  the  day  on  which 
the  rights  offering  terminates;  or 
(ii)  if  such  securities  are  debt 
securities,  they  may  be  purchased  at  a 
price  that  is  not  more  than  the  price 
paid  by  each  other  purchaser  of 
seciuities  in  that  offering  or  in  any 
conciurent  offering  of  the  securities  and 
may  be  purchased  on  a  day  subsequent 
to  the  end  of  the  first  day  on  which  any 
sales  are  made,  provided  that  the 
interest  rates  on  comparable  debt 
securities  offered  to  the  public 
subsequent  to  the  first  day  and  prior  to 
the  purchase  are  less  than  the  interest 
rate  of  the  debt  securities  being 
purchased;  and 

(3)  offered  pursuant  to  an 
underwriting  or  selling  agreement  under 
which  the  members  of  the  syndicate  are 
committed  to  purchase  all  of  the 
securities  being  offered,  except  if — 

(i)  such  securities  are  purchased  by 
others  pursuant  to  a  rights  offering;  or 

(ii)  such  securities  are  offered 
pursuant  to  an  over-allotment  option, 
(b)  The  issuer  of  such  securities  has 
been  in  continuous  operation  for  not 
less  than  three  years,  including  the 
operation  of  any  predecessors,  unless — 
(1)  such  securities  are  non-convertible 
debt  securities  rated  in  one  of  the  four 
highest  rating  categories  by  at  least  one 
nationally  recognized  statistical  rating 
organization,  i.e..  Standard  &  Poor's 
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Rating  Services,  h  [oody's  Investors 
Service,  Inc.,  Dufi  &  Phelps  Credit 
Rating  Co.,  or  Fitch  IBCA,  Inc.,  or  their 
successors  (coUec  tively,  the  Rating 
Organizations);  oi 

(2)  such  securit  es  are  issued  or  fully 
guaranteed  by  a  p  jrson  described  in 
paragraph  (a)(l)(i  (A)  of  this  exemption; 
or 

(3)  such  securit  es  are  fully 
guaranteed  by  a  p  arson  who  has  issued 
securities  described  in  (a){l)(i){B),  (C), 
or  (D)  and  this  patagraph  (b). 

(c)  The  amountjof  such  securities  to 
be  purchased  by  the  Asset  Manager  on 
behalf  of  any  sinae  Client  Plan  or  any 
Pooled  Fund,  doep  not  exceed  three 
percent  of  the  totd  amount  of  the 
securities  being  o  fered. 
Notwithstanding  he  foregoing,  the 
aggregate  amount  of  any  seciuities 
purchased  with  ai  isets  of  all  Client  Plans 
(including  Pooled  Funds)  managed  by 
the  Asset  Manage  r  (or  with  respect  to 
which  the  Asset  f  lanager  renders 
investment  advia  i  within  the  meaning 
of  29  CFR  2510.3- -21(c))  does  not 
exceed: 

(1)10  percent  c  f  the  total  amoimt  of 
any  equity  securit  ies  being  offered; 

(2)  35  percent  cf  the  total  amount  of 
any  debt  securitie  s  being  offered  that  are 
rated  in  one  of  thi  s  four  highest  rating 
categories  by  at  k  ast  one  of  the  Rating 
Organizations;  or 

(3)25  percent  c  f  the  total  amount  of 
any  debt  securitit  s  being  offered  that  are 
rated  in  the  fifth  ( ir  sixth  highest  rating 
categories  by  at  U  ast  one  of  the  Rating 
Organizations;  an  d 

(4)  if  purchasec  in  an  Eligible  Rule 
144A  Offering,  ths  total  amount  of  the 
securities  being  o  ffered  for  purposes  of 
determining  the  jercentages  for  (l)-{3) 
above  is  the  total  of: 

(i)  the  principa  amount  of  the 
offering  of  such  c  ass  sold  by 
imdenvriters  or  n  lembers  of  the  selling 
syndicate  to  "qualified  institutional 
buyers"  (QEBs),  a;  defined  in  SEC  Rule 
144A  (17  CFR  23J).144A{a)(l));  plus 

(ii)  the  principal  amount  of  the 
offering  of  such  class  in  any  concurrent 
public  offering. 

(d)  The  consideration  to  be  paid  by 
the  Client  Plan  oi  Pooled  Fimd  in 
purchasing  such  securities  does  not 
exceed  three  pert  ent  of  the  fair  market 
value  of  the  total  net  assets  of  the  Client 
Plan  or  Pooled  Fi  md,  as  of  the  last  day 
of  the  most  recen  t  fiscal  quarter  of  the 
Client  Plan  prior  to  such  transaction. 

(e)  The  transaction  is  not  part  of  an 
agreement,  arraneement,  or 
understanding  d(  isigned  to  benefit  the 
Asset  Manager  oi  an  affiliate. 

(f)  The  Affiliati  sd  Broker-Dealer  does 
not  receive,  either  directly,  indirectly,  or 
through  designat  on,  any  selling 


concession  or  other  consideration  that  is 
based  upon  the  amoimt  of  seciuities 
purchased  by  Client  Plans  pursuant  to 
this  exemption.  In  this  regard,  the 
Affiliated  Broker-Dealer  may  not 
receive,  either  directly  or  indirectly,  any 
compensation  that  is  attributable  to  the 
fixed  designations  generated  by 
purchases  of  securities  by  the  Asset 
Manager  on  behalf  of  its  Client  Plans. 

{g)(l)  The  amount  the  Affiliated 
Broker-Dealer  receives  in  management, 
underwriting  or  other  compensation  is 
not  increased  through  an  agreement, 
arrangement,  or  understanding  for  the 
purpose  of  compensating  the  Affiliated 
Broker-Dealer  for  foregoing  any  selling 
concessions  for  those  securities  sold 
pursuant  to  this  exemption.  Except  as 
described  above,  nothing  in  this 
paragraph  shall  be  construed  as 
precluding  the  Affiliated  Broker-Dealer 
from  receiving  management  fees  for 
serving  as  manager  of  the  underwriting 
or  selling  syndicate,  underwriting  fees 
for  assuming  the  responsibilities  of  an 
underwriter  in  the  underwriting  or 
selling  syndicate,  or  other  consideration 
that  is  not  based  upon  the  amount  of 
securities  purchased  by  the  Asset 
Manager  on  behalf  of  Client  Plans 
pursuant  to  this  exemption;  and 

(2)  The  Affiliated  Broker-Dealer  shall 
provide  to  the  Asset  Manager  a  written 
certification,  signed  by  an  officer  of  the 
Affiliated  Broker-Dealer,  stating  the 
amount  that  the  Affiliated  Broker-Dealer 
received  in  compensation  during  the 
past  quarter,  in  connection  with  any 
offerings  covered  by  this  exemption, 
was  not  adjusted  in  a  maimer 
inconsistent  with  Section  I,  paragraphs 
(e),  (f),  or  (g),  of  this  exemption. 

(h)  In  the  case  of  a  single  Client  Plan, 
the  covered  transacrtion  is  performed 
under  a  written  authorization  executed 
in  advance  by  an  independent  fiduciary 
(Independent  Fiduciary)  of  the  Client 
Plan. 

(i)  Prior  to  the  execution  of  the 
written  authorization  described  in 
paragraph  (h)  above,  the  following 
information  and  materials  must  be 
provided  by  the  Asset  Manager  to  the 
Independent  Fiduciary  of  each  single 
Client  Plan: 

(1)  a  copy  of  this  notice  of  proposed 
exemption  and  of  the  final  exemption, 
if  granted,  as  published  in  the  Federal 
Register; 

(2)  any  other  reasonably  available 
information  regarding  the  covered 
transactions  that  the  Independent 
Fiduciary  requests;  and 

(3)  a  termination  form,  with 
instructions  specifying  how  to  use  the 
form,  expressly  providing  that  the 
authorization  described  in  paragraph  (h) 
may  be  terminated  without  penalty  by 


the  Independent  Fiduciary  on  no  more 
than  five  days'  notice. 

(j)  Subsequent  to  an  Independent 
Fiduciary's  initial  authorization 
permitting  the  Asset  Manager  to  engage 
in  the  covered  transactions  on  behalf  of 
a  single  Client  Plan,  the  Asset  Manager 
will,  at  least  annually,  provide  the 
Independent  Fiduciary  with  another 
termination  form  and  the  information 
specified  in  subparagraph  (i)(2)  and  (3) 
above. 

(k)  In  the  case  of  existing  plan 
investors  in  a  Pooled  Fund,  such  Pooled 
Fund  may  not  engage  in  any  covered 
transactions  pursuant  to  this  exemption, 
unless  the  Asset  Manager  has  provided 
the  written  information  desca'ibed  below 
to  the  Independent  Fiduciary  of  each 
plaii  participating  in  the  Pooled  Fund. 
The  following  information  and  materials 
shall  be  provided  not  less  than  45  days 
prior  to  die  Asset  Manager's  engaging  in 
the  covered  transactions  on  behalf  of  the 
Pooled  Fund  pursuant  to  the  exemption: 

(1)  a  notice  of  the  Pooled  Fund's 
intent  to  purchase  securities  pursuant  to 
this  exemption  and  a  copy  of  this  notice 
of  proposed  exemption  and  of  the  final 
exemption,  if  granted,  as  published  in 
the  Federal  Register; 

(2)  any  other  reasonably  available 
information  regarding  the  covered 
transactions  that  the  Independent 
Fiduciary  requests;  and 

(3)  a  termination  form  expressly 
providing  an  election  for  the 
Independent  Fiduciary  to  terminate  the 
plan's  investment  in  the  Pooled  Fund 
without  penalty  to  the  plan.  Such  form 
shall  include  instructions  specifying 
how  to  use  the  form.  Specifically,  the 
instructions  will  explain  that  the  plan 
has  an  opportunity  to  withdraw  its 
assets  from  the  Pooled  Fund  for  a  period 
at  least  30  days  after  the  plan's  receipt 
of  the  initial  notice  described  in 
subparagraph  (1)  above  and  that  the 
failure  of  the  Independent  Fiduciary  to 
return  the  termination  form  by  the 
specified  date  shall  be  deemed  to  be  an 
approval  by  the  plan  of  its  continued 
participation  in  covered  transactions  as 
a  Pooled  Fund  investor. 

For  purposes  of  this  paragraph,  the 
requirement  that  the  authorizing 
fiduciary  be  independent  of  the  Asset 
Manager  shall  not  apply  in  the  case  of 
an  in-house  plan  sponsored  by  the 
Applicant  or  an  affiliate  thereof. 

(I)  In  the  case  of  a  plan  whose  assets 
are  proposed  to  be  invested  in  a  Pooled 
Fund  subsequent  to  implementation  of 
the  procedures  to  engage  in  the  covered 
transactions,  the  plan's  investment  in 
the  Pooled  Fund  is  subjecrt  to  the  prior 
written  authorization  of  an  Independent 
Fiduciary,  following  the  receipt  by  the 
Independent  Fiduciary  of  the  materials 
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described  in  subsections  (1),  (2),  and  (3) 
of  paragraph  (k)  and  an  explanation  of 
the  plan's  ability  to  terminate  its 
investment  in  the  Pooled  Fund.  For 
purposes  of  this  paragraph,  the 
requirement  that  the  authorizing 
fiduciary  be  independent  of  the  Asset 
Manager  shall  not  apply  in  the  case  of 
an  in-house  plan  sponsored  by  the 
Applicant  or  an  affiliate  thereof. 

(m)  Subsequent  to  an  Independent 
Fiduciary's  initial  authorization  of  a 
plan's  investment  in  a  Pooled  Fimd  that 
engages  in  the  covered  transactions,  the 
Asset  Manager  will,  at  least  annually, 
provide  the  Independent  Fiduciary  with 
a  termination  form  and  the  information 
specified  in  subparagraph  (k)(3)  above. 

(n)  At  least  once  every  three  months, 
and  not  later  than  45  days  followdng  the 
period  to  which  such  information 
relates,  the  Asset  Manager  shall: 

(1)  furnish  the  Independent  Fiduciary 
of  each  single  Client  Plan,  and  of  each 
plan  investing  in  a  Pooled  Fund,  with 
a  report  (which  may  be  provided 
electronically)  disclosing  all  securities 
piuchased  on  behalf  of  that  Client  Plan 
or  Pooled  Fund  piusuant  to  the 
exemption  dm-ing  the  period  to  which 
such  report  relates,  and  the  terms  of  the 
transactions,  including: 

(i)  the  type  of  seciuity  (including  the 
rating  of  any  debt  security); 

(ii)  the  price  at  which  the  seciuities 
were  piux:hased; 

(iii)  the  first  day  on  which  any  sale 
was  made  during  this  offering; 

(iv)  the  size  of  the  issue; 

(v)  the  number  of  securities  purchased 
by  the  Asset  Manager  for  the  specific 
Client  Plan  or  Pooled  Fimd; 

(vi)  the  identity  of  the  underwriter 
from  whom  the  securities  were 
purchased; 

(vii)  the  spread  on  the  imderwriting; 

(ix)  the  price  at  which  any  securities 
purchased  during  the  period  were  sold; 
and 

(x)  the  market  value  at  the  end  of  such 
period  of  each  security  purchased 
during  the  period  and  not  sold; 

(2)  provide  to  the  Independent 
Fiduciary  written  certifications  signed 
by  an  officer  of  the  Affiliated  Broker- 
Dealer,  as  described  in  paragraph  (g)(2). 
affirming  that,  as  to  each  offering 
covered  by  this  exemption  during  the 
past  quarter,  the  Affiliated  Broker- 
Dealer  acted  in  compliance  with  Section 
I,  paragraphs  (e).  (f),  and  (g)  of  this 
exemption; 

(3)  disclose  to  the  Independent 
Fiduciary  that,  upon  request,  any  other 
reasonably  available  information 
regarding  the  covered  transactions  that 
the  Independent  Fiduciary  requests  will 
be  provided,  including,  but  not  limited 
to: 


(i)  the  date  on  which  the  secimtjes 
were  purchased  on  behalf  of  the  plan; 

(ii)  the  percentage  of  the  offering 
purchased  on  behalf  of  all  Client  Plans 
and  Pooled  Funds;  and 

(iii)  the  identity  of  all  members  of  the 
underwriting  syndicate;  and 

(4)  disclose  to  the  Independent 
Fiduciary  in  the  next  quarterly  report, 
whether  at  any  time  during  the 
preceding  quarter,  the  Asset  Manager 
was  precluded  from  trading  in  a  seciu'ity 
purchased  under  this  exemption  for  any 
period  of  time  because  of  its  status  as  an 
affiliate  of  the  Affiliated  Broker-Dealer 
and  the  reason  for  this  restriction. 

(o)  Each  single  Client  Plan  shall  have 
total  net  assets  with  a  value  of  at  least 
$50  million.  In  addition,  in  the  case  of 
a  transaction  involving  an  Eligible  Rule 
144 A  Offering  on  behalf  of  a  single 
Client  Plan,  each  such  Client  Plan  shall 
have  at  least  $100  million  in  securities, 
as  determined  pursuant  to  SEC  Rule 
144A  (17  CFR  230.144A).  In  the  case  of 
a  Pooled  Fimd,  the  $50  million 
requirement  will  be  met  if  50  percent  or 
more  of  the  units  of  beneficial  interest 
in  such  Pooled  Fund  are  held  by  plems 
having  total  net  assets  with  a  value  of 
at  least  $50  million.  For  piut:hases 
involving  an  Eligible  Rule  144 A 
Offering  on  behalf  of  a  Pooled  Fund,  the 
$100  million  requirement  will  be  met  if 
50  percent  or  more  of  the  units  of 
beneficial  interest  in  such  Pooled  Fund 
are  held  by  plans  having  at  least  $100 
million  in  assets  and  the  Pooled  Fund 
itself  qualifies  as  a  QIB,  as  determined 
pursuant  to  SEC  Rule  144A  (17  CFR 
230.144A(a){F)). 

For  purposes  of  the  net  asset  tests 
described  above,  where  a  group  of 
Client  Plans  is  maintained  by  a  single 
employer  or  controlled  group  of 
employers,  as  defined  in  section 
407(d)(7)  of  the  Act,  the  $50  miUion  net 
asset  requirement  or  the  $100  million 
net  asset  requirement  may  be  met  by 
aggregating  the  assets  of  such  Client 
Plans,  if  the  assets  are  pooled  for 
investment  piuposes  in  a  single  master 
trust. 

(p)  The  Asset  Manager  qualifies  as  a 
"qualffied  professional  asset  manager" 
(QPAM),  as  that  term  is  defined  imder 
Part  V{a)  of  Prohibited  Transaction 
Exemption  84-14  (49  FR  9494,  9506, 
Marcha3.  1984)  and,  in  addition,  has, 
as  of  the  last  day  of  its  most  recent  fiscal 
year,  total  client  assets  under  its 
management  and  control  in  excess  of  $5 
billion  and  shareholders'  or  partners' 
equity  in  excess  of  $1  million. 

(q)  No  more  than  10  percent  of  the 
assets  of  a  Pooled  Fimd,  at  the  time  of 
a  covered  transaction,  are  comprised  of 
assets  of  employee  benefit  plans 
maintained  by  the  Asset  Manager,  the 


Affiliated  Broker-Dealer,  or  an  affiliate 
for  their  own  employees,  for  which  the 
Asset  Manager,  the  Affiliated  Broker- 
Dealer,  or  an  affiliate  exercises 
investment  discretion. 

(r)  The  Asset  Manager  and  the 
Affiliated  Broker-Dealer  maintain,  or 
cause  to  be  maintained,  for  a  period  of 
six  years  from  the  date  of  any  covered 
transaction  such  records  as  are 
necessary  to  enable  the  persons 
described  in  paragraph  (s)  of  this 
exemption  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  except  that — 

(1)  no  party  in  interest  with  respect  to 
a  Client  Plan,  other  than  the  Asset 
Manager  and  the  Affiliated  Broker- 
Dealer,  shall  be  subject  to  a  civil  penalty 
under  section  502(i)  of  the  Act  or  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code,  if  such  records  are  not 
maintained,  or  not  available  for 
examination,  as  required  by  paragraph 
(s);  and 

(2)  a  prohibited  transaction  shall  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  Asset  Manager  or  the  Affiliated 
Broker-Dealer,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
year  period. 

(s)n)  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph  (s) 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  a.nd  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (r)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service,  or  the  SEC;  or 

(ii)  any  fiduciary  of  a  Client  Plan,  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary;  or 

(iii)  any  employer  of  participants  and 
beneficiaries  and  any  employee 
organization  whose  members  are 
covered  by  a  Client  Plan,  or  any 
authorized  employee  or  representative 
of  these  entities;  or 

(iv)  any  participant  or  beneficiary  of 
a  Client  Plan,  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  none  of  the  persons  described  in 
paragraphs  (s)(l)(ii)-(iv)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Asset  Manager  or  the  Affiliated 
Broker-Dealer,  or  commercial  or 
financial  information  which  is 
privileged  or  confidential;  and 

(3)  should  the  Asset  Manager  or  the 
Affiliated  Broker-Dealer  refuse  to 
disclose  information  on  the  basis  that 
such  information  is  exempt  from 
disclosure  pursuant  to  paragraph  (s)(2) 
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above,  the  Asset  Manager  shall,  by  the 
close  of  the  thirtiith  (30th)  day 
following  the  request,  provide  a  written 
notice  advising  tljat  person  of  the 
reasons  for  the  refusal  and  that  the 
Department  may  "equest  such 
information. 

Section  U—Defin  tions 

(a)  The  term  "the  Affiliated  Broker- 
Dealer"  means  arty  broker-dealer 
affiliate  of  the  Applicant  (as  "affiliate" 
is  defined  in  paragraph  (c))  that  meets 
the  requirements  of  this  exemption. 

(b)  The  term  "t|ie  Asset  Manager" 
means  any  asset  ibanagement  affiliate  of 
the  Applicant  {asr'affiliate"  is  defined 
in  paragraph  (c))  ihat  meets  the 
requirements  of  tjiis  exemption.  ■ 

(c)  The  term  "aiffihate"  of  a  person 
includes: 

(1)  any  person  nirectly  or  indirectly 
through  one  or  mbre  intermediaries, 
controlling,  contilolled  by,  or  under 
common  control  with  such  person; 

(2)  any  officer,  director,  partner, 
employee,  or  rela  tive  (as  defined  in 
section  3(15)  of  tl  le  Act)  of  such  person; 
and 

(3)  any  corporation  or  partnership  of 
which  such  pers(  n  is  an  officer, 
director,  partner,  or  employee. 

(d)  The  term  "( ontrof"  means  the 
power  to  exercis<  a  controlling 
influence  over  th  b  management  or 
policies  of  a  pers  jn  other  than  an 
individual. 

(e)  The  term  "Client  Plan"  means  an 
employee  benefit  plan  that  is  subject  to 
the  fiduciary  resi  lonsibility  provisions 
of  the  Act  and  wl  lose  assets  are  under 
the  management  af  the  Asset  Manager, 
including  a  plan  investing  in  a  Pooled 
Fund  (as  "Poolec  Fund"  is  defined  in 
paragraph  (f)  bel(  iw). 

(f)  The  term  "F  ooled  Fund"  means  a 
common  or  coUe  :tive  trust  fund  or 
pooled  investme;  it  fund  maintained  by 
the  Asset  Manag(  ir. 

(g)  The  term  "fcdependent  Fiduciary" 
means  a  fiduciar  f  of  a  Client  Plan  who 
is  unrelated  to,  a  id  independent  of,  the 
Asset  Manager.  F  or  purposes  of  this 
exemption,  a  Climt  Plan  fiduciary  will 
not  be  deemed  tc  be  unrelated  to,  and 
independent  of,  he  Asset  Manager  if: 

(1)  such  fiduciiry  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  commoi  i  control  with  the  Asset 
Manager; 

(2)  such  fiduciary,  or  any  officer, 
director,  partner  employee,  or  relative 
of  such  fiduciary  is  an  officer,  director, 
partner,  or  empli  )yee  of  the  Asset 
Manager  (or  is  a  relative  of  such 
persons);  or 

(3)  such  fiduci  ary  directly  or 
indirectly  receiv  js  any  compensation  or 
other  considerat  on  from  the  Asset 


Manager  for  his  or  her  own  personal 
accoimt  in  connection  with  any 
transaction  described  in  this  exemption. 

If  an  officer,  director,  partner,  or 
employee  of  the  Asset  Manager  (or  a 
relative  of  such  persons),  is  a  director  of 
such  Independent  Fiduciary,  and  if  he 
or  she  abstains  from  participation  in  (A) 
the  choice  of  the  Plan's  investment 
manager/adviser  and  (B)  the  decision  to 
authorize  or  terminate  authorization  for 
transactions  described  in  Section  I,  then 
paragraph  (g)(2)  of  this  Section  II,  shall 
not  apply. 

(h)  The  term  "security"  shall  have  the 
same  meaning  as  defined  in  section 
2(36)  of  the  Investment  Company  Act  of 
1940  (the  1940  Act),  as  amended  (15 
U.S.C.  80a-2(36)(1996)). 

(i)  The  term  "Eligible  Rule  144A 
Offering"  shall  have  the  same  meaning 
as  defined  in  SEC  Rule  10f-3(a)(4)  (17 
CFR  270.  10f-3(a)(4))  under  the  1940 
Act. 

(j)  The  term  "qualified  institutional 
buyer"  or  "QIB"  shall  have  the  same 
meaning  as  defined  in  SEC  Rule  144A 
(17  CFR  230.144A(a)(l))  under  the  1933 
Act. 

(k)  The  term  "Rating  Organizations" 
means  Standard  &  Poor's  Rating 
Services,  Moody's  Investors  Service, 
Inc.,  Duff  &  Phelps  Credit  Rating  Co.,  or 
Fitch  IBCA,  Inc.,  or  their  successors. 

Signed  at  Washington,  D.C.,  this  3rd  day  of 
February,  2000. 
Ivan  L.  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[PR  Doc.  00-2856  Filed  2-7-00;  8:45  am) 
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EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

National  Partnership  for  Reinventing 
Government 

BEST  Communities:  Boosting 
Education,  SIdlis  and  Training 

AGENCY:  National  Partnership  for 
Reinventing  Government. 
ACTION:  Notice  of  performance  partners 
with  community-based  coalitions. 
AUTHORITY  CITATtON:  Non-statutory. 
BACKGROUND:  The  number  one  problem 
facing  American  business  today  is  a 
shortage  of  highly  skilled  workers. 
America's  competitiveness  and  the 
prosperity  of  the  American  people  will 
depend  increasingly  upon  high-skill, 
high-wage  jobs.  Realizing  this  potential 
will  require  investing  in  education  and 
learning  so  all  of  our  people  can 
continue  to  learn  throughout  their 


lifetime  and  get  the  skills  they  need  to 
succeed  in  the  21st  century. 

The  BEST  Conmumities  initiative  was 
recommended  by  the  21st  Century 
Leadership  Group — a  forum  of  leaders 
from  business,  organized  labor, 
education,  and  all  levels  of 
government — convened  by  the  Vice 
President  in  January  1999.  The  Vice 
President  asked  the  group  to  develop  a 
set  of  recommendations  to  their  peers 
that  would  help  ensure  a  prepared  and 
thriving  workforce  in  the  next  century. 

Their  report.  Skills  for  a  New  Century: 
A  Blueprint  for  Lifelong  Learning, 
presented  to  the  Vice  President  in 
November  1999,  outlined  five  broad 
recommendations  to  provide  adults  the 
skills  they  need  and  employers  the 
skilled  employees  needed  to  remain 
competitive. 

(1)  Deliver  education  and  training  that 
is  tied  to  high  standards,  leads  to  useful 
credentials  and  meets  labor  market 
needs. 

(2)  Improve  access  to  financicd 
resources  for  lifetime  learning  for  all 
adult  Americans,  including  those  in 
low-wage  jobs. 

(3)  Promote  learning  at  a  time,  place, 
and  maimer  that  meets  worker  needs 
and  interests,  including  through  the  use 
"of  learning  technologies  to  enable 
learning  at  home,  the  workplace,  or 
elsewhere. 

(4)  Encourage  and  motivate  adults  to 
pursue  further  education  and  training 
and  inform  them  of  resources  available 
to  help  them  do  so. 

(5)  Form  partnerships  among  a  wide 
array  of  organizations  and  stakeholders 
to  support  workforce  development  and 
lifelong  learning  for  adults. 

Based  on  the  Leadership  Group's 
recommendation,  the  Vice  President 
annoimced  a  new  initiative  to  assist 
local  communities  interested  in 
developing  and  implementing 
community-wide  strategies  to  help 
adults  get  the  skills  they  need  to 
succeed.  This  effort  would  support 
community-based  partnerships 
involving  business,  labor,  education  and 
government  that  develop  plans  focused 
on  clear,  objective,  measurable  goals  for 
adult  learning  and  skill  development 
across  a  conununity.  Existing  web  sites 
will  be  used  to  share  key  information 
and  best  practices  across  a  broader 
network  of  communities. 

Announcement:  The  National 
Partnership  for  Reinventing  Government 
is  seeking  ten  performance  partners 
with  community-based  coalitions  that 
want  to  work  with  Federal  partners  to 
enhance  education,  skills,  training  and 
lifelong  learning  for  adults  in  their 
community.  Commimity-based 
partnerships  that  are  not  selected  as  one 
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of  the  performance  partners  will  be 
invited  to  become  charter  members  of 
the  larger  BEST  Network. 

The  BEST  Network  will  connect 
communities  across  the  country  to 
demonstrate  model  ways  to  encourage 
lifelong  learning.  The  overall  initiative 
also  seeks  to  minimize  administrative 
barriers  to  problem  solving  and  help 
communities  maximize  currently 
available  federal  resources. 

This  is  the  first  step  toward  creating 
a  national  network  of  communities 
working  together  and  sharing  best 
practices  to  help  more  adults  get  21st 
century  skills  and  find  more 
opportunities  for  lifelong  learning.  The 
network  will  help  conununities 
collaborate  with  each  other,  across 
sectors  and  with  the  federal  partners  to: 

•  Increase  the  number  of  Americans 
with  21st  centiuy  skills  and  help  them 
find  high-skill,  high-wage  jobs; 

•  Close  the  Skills  Gap; 

•  Promote  lifelong  learning; 

•  Address  barriers  at  the  federal, 
state,  and  local  level — in  ways  allowable 
imder  current  law — to  increase  the 
flexibility  and  effectiveness  of 
resources; 

•  Obtain  technical  support  and 
facilitate  access  to  best  practices 
employed  in  various  communities;  and 

•  Share  lessons  with  other 
communities. 

What  Are  The  Benefits  To 
Communities?  This  is  not  a  grant 
program  and  includes  no  new  Federal 
funds.  To  help  community,  State  and 
local  partners.  Federal  partners  will: 

•  Participate  in  the  formation  of  a 
national  "community  of  practice"  that 
shares  best  practices  and  works  together 
to  solve  problems  and  get  results. 

•  Assign  a  federal  "champion"  to 
each  performance  partner  to  help 
(Communities  navigate  the  hallways  of 
inter-governmental  programs,  policies, 
and  federal  resources  across 
government; 

•  Help  create  solid  management 
systems  that  focus  on  meaningful 
outcomes  for  learners; 

•  Provide  increased  access  to  federal 
data  and  geographic  information  related 
to  21st  century  skills,  jobs  and  work 
trends;  and 

•  Facilitate  consolidated  reporting 
and  increased  flexibility  in 
administration — within  existing  legal 
requirements — for  communities  that  use 
Federal  funds  from  different 
government  departments  and  agree  to 
public  measures  of  outcomes  and 
results. 

The  larger  BEST  Network  will: 

•  Connect  communities  and  relevant 
agencies  with  peers  working  on  similar 
issues; 


•  Share  lessons  learned; 

•  Give  national  recognition  to 
iruiovative  communities  for  their 
effective  strategies  and  results; 

•  Link  to  other,  related  federal 
initiatives;  and 

•  Help  communities  and  local 
agencies  measiue  results  and  obtain 
expert  advice  in  devising  strategies  for 
collecting,  analyzing,  and  using  data  to 
achieve  results. 

Who  Can  Apply  To  Be  a  Local 
Partner?  Expressions  of  Interest  can  be 
submitted  by  the  head  of  a  community- 
based  partnership,  local  government, 
network  of  local  governments,  state  or 
local  workforce  development  agency,  or 
network  of  state  or  local  agencies  or 
organizations.  Where  state  funds  or 
agencies  are  involved  or  where  federal 
funds  flow  through  the  state,  there  must 
be  clear  evidence  of  state  partnership. 

How  Does  My  Community  Express 
Interest  in  the  BEST  Network?  Potential 
partners  should  submit  a  brief 
Expression  of  Interest.  To  minimize  any 
biuden,  submissions  should  be  under 
ten  pages  in  length.  Communities  are 
encouraged  to  use  existing  plans  and 
documents  wherever  possible. 

Selection  Criteria:  A  cross-agency 
team  will  select  local  partners  based  on: 

•  Existence  of  a  partnership  that 
crosses  sectors  such  as  business,  labor, 
education  and  government. 

•  A  community-wide  plan  for  adult 
learning  and  skill  development  that  has 
clear,  objective,  measurable  goals. 

•  Effective  leadership  and 
participation  of  key  stakeholders  such 
as  community,  business,  labor,  and 
educational  leaders;  federal,  state,  and 
local  officials;  faith  community 
representatives;  and  others. 

•  Readiness  and  commitment  of 
partners  to  work  together,  cut  red  tape, 
coordinate  operations,  use  current 
funding  more  effectively,  and  achieve 
better  results. 

•  Potential  impact  of  proposed 
performance  partnership  on  closing  the 
skills  gap  in  the  local  community,  as 
demonstrated  by  a  focus  on  one  or  more 
of  the  five  broad  recommendations  in 
the  report  Skills  for  a  New  Centiuy:  A 
Blueprint  for  Lifelong  Learning; 

•  Balance  in  terms  of  geography, 
demographic  characteristics,  and  areas 
of  focus. 

The  BEST  Network  will  be  supported 
by  the  Lifelong  Learning  Inter-Agency 
Strategy  Group  that  includes 
representatives  of  the  U.S.  Departments 
of  Labor,  Education,  and  Commerce, 
facilitated  by  the  Vice  President's 
National  Partnership  for  Reinventing 
Government. 

Expressions  of  Interest:  Expressions  of 
Interest  in  partnerships  must  be 


received  by  close  of  business  on 
February  25,  2000.  They  may  be 
submitted  by  mail,  fax  or  electronically 
to:  BEST  Communities,  National 
Partnership  for  Reinventing 
Govenunent,  Suite  200,  750  17th  Street 
NW,  Washington,  DC  20007,  Fax:  (202) 
632-0390,  or  e:mail  at  BEST@npr.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Lynn  S.  Kahn,  (202)  694-0038, 
Iynn.kahn@npr.gov;  or  Meshell  Jones, 
(202)  694-0122;  meshell.jones@npr.gov. 

Dated:  January  20.  2000. 
L3mii  S.  Kahn, 

Team  Leader 
sIFR  Doc.  00-2814  Filed  2-7-00;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Networking  and  Infrastmcture 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Conunittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Advanced  Networking  and  Infrastructure 
Research  (#1207). 

Date/Time:  February  22  and  23,  2000;  8:30 
AM-5:00  PM. 

Place:  Room  1120,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Darleen  Fisher  and  Karen 
Sollins,  Division  of  Advanced  Networking 
Infrastructure  Research,  Room  1175,  National 
Science  Foundation,  4201  Wilson  Blvd.. 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1950. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Networking  Research 
Program  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  1,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-2743  Filed  2-7-00;  8:45  ami 
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NATIONAL  SCIfNCE  FOUNDATION 

Special  Emphasis  Panel  In  Advanced 
Networking  and  Infrastructure 
Research;  Notice  of  Meeting 


In  accordance 
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463,  as  amende^) 
Foundation 
meeting. 


with  the  Federal 
Commiittee  Act  (Pub.  L.  92- 
the  National  Science 
announces  the  following 


I  mphasis  Panel  in 
Netwoi  cing  and  Infrastructure 


(f 

Res  (arch 

i(  n 


Name:  Special 
Advanced 
Research  (#1207) 

Date/Time 
a.m.-5:00  p.m 

Place:  Room  1 1 
Foundation.  4201 
VA  22230. 

Type  of  Meeting : 

Contact  Persom 
Sollins,  Division 
Infrastructure 
Science  Foundati 
Arlington,  VA  22^30 
1950. 

Purpose  of  Meeting 
recommendations 
submitted  to  NSF 

Agenda:  To 
submitted  to  the 
Program  as  part  o: 
awards. 

Reason  for  Chs 
reviewed  include 
proprietary  or 
technical  informa 
salaries;  and  pers(  inal 
concerning  indivi  1 
proposals.  These 
U.S.C.  552b(c)  (4) 
in  the  Sunshine  i^t. 

Dated:  February  1.  2000. 
Karen  J.  York, 

Committee  Mana^  em 
[FR  Doc.  00-2744 

BILUNQ  CODE  755M  1-M 


Mar  :h  2  and  3,  2000;  8:30 


:  10.  National  Science 
Wilson  Blvd..  Arlington, 


Closed. 

Darleen  Fisher  and  Karen 
Advanced  Networking 
Room  1175,  National 
4201  Wilson  Blvd., 
.  Telephone:  (703)  306- 


Special 

Communications 

Meeting 


In  accordanc( 
Advisory 
463,  as  amende^) 
Foimdation 
meeting: 


Name:  Special 
Computer 

Date/Time: 
to  5:00  p.m. 

Place:  National 
Wilson  Boulevar( 

Type  of  Meetin  j 

Contact  Person 
Program  Director 
Program,  CISE/C-fCR 
Science  Foundat 
Arlington,  VA 


;  To  provide  advice  and 
concerning  proposals 
for  financial  support, 
rev;  ew  and  evaluate  proposals 
P  letworking  Research 
the  selection  process  for 

ng:  The  proposals  being 
information  of  a 
corffidential  nature,  including 
ion:  flnancial  data,  such  as 

information 
uals  associated  with  the 
1  natters  are  exempt  under  5 
and  (6)  of  the  Government 


ent  Officer. 
Filed  2-7-00;  8:45  am) 


NATIONAL  SCI  -NCE  FOUNDATION 


Emphasis  Panel  in  Computer- 
Research  Notice  of 


with  the  Federal 
Comn^ittee  Act  (Pub.  L.  92- 
the  National  Science 
ani^ounces  the  following 


mphasis  Panel  in 
Commiinications  Research  (1192). 
Ma  ch  2  and  3.  2000;  8:00  a.m. 


Science  Foundation,  4201 
Arlington.  VA  22230. 
Closed. 

Dr.  Yechezkel  Zaicstein, 
Theory  of  Computing 
.  Room  1145,  National 
4201  Wilson  Boulevard, 
(703)  306-1914. 


22  130 


Purpose  of  Meeting:  to  provide  advice  and 
recommendations  for  the  Theory  of 
Computing  Program  (TOC)  by  providing 
review  of  approximately  60  proposals  with 
special  attention  to  changing  emphasis  for 
that  program. 

Agenda:  Review  and  evaluate  TOC 
proposals  as  part  of  the  selection  process  for 
aweirds. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  1.  2000. 
Karen  J.  Yorli. 

Committee  Management  Officer. 
[FR  Doc.  00-2738  Filed  2-7-00;  8:45am] 

BILUNQ  COOe  7SS5-«1-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacturing,  and  industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacturing,  and  Industrial  Innovation 
(61). 

Date/Time:  March  7,  8,  14-17,  20-24,  28, 
29,  &  31,  2000;  8:30  a.m.-5:00  p.m. 

Place:  Rooms  130,  310,  330,  360,  370,  380, 
and  580,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Joseph  Hennessey, 
Program  Manager,  Small  Business  Innovation 
Research  and  Small  Business  Technology 
Transfer  Programs,  Room  590,  Division  of 
Design,  Manufacturing,  and  Industrial 
Innovation,  National  Science  Foundation. 
4201  Wilson  Boulevard,  Arlington.  VA 
22230,  Telephone  (703)  306-1395,  extension 
5283. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Small  Business  Innovation 
Research  (SBIR)  and  Small  Business 
Technology  Transfer  (STTR)  Programs  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  of  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  February  1.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  00-2739  Filed  2-7-00;  8:45  am] 
BiLUNG  CODE  7555-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Earth  Sciences  Proposal  Review 
Panel;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92—463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Name:  Earth  Sciences  Proposal  Review 
Panel  (1569). 

Date/Time:  March  8-10, 15-17,  22-24  & 
27-29,  2000;  8:00  a.m.  to  6:00  p.m.  each  day. 

Place:  Rooms  340,  360,  380  &  770,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Herman  B. 
Zimmerman,  Division  Director,  Division  of 
Earth  Sciences,  Room  785,  National  Science 
Foundation,  Arlington.  VA,  (703)  306-1550. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  earth 
sciences  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
Salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  1,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-2735  Filed  2-7-00;  8:45  ain] 

BILUNG  CODE  7S55-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Neuroscience; 
Notice  of  Meeting 

Jn  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Date/Time:  April  26-28,  2000;  8:00  a.m.  to 
5:00  p.m. 

Place:  Room  330,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Sonya  Sobrian, 
Program  Director,  Behavioral  Neuroscience; 
Dr.  Roy  White,  Program  Director, 
Computational  Neuroscience;  Division  of 
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Integrative  Biology  and  Neuroscience,  Suite 
685,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230.  (703) 
306-1416. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  April  28,  2000; 
10:00  a.m.  to  11:00  a.m.,  to  discuss  goals  and 
assessment  procedures.  Closed  Session:  April 
26-27;  8:00  a.m.  to  5:00  p.m.;  April  28,  9:00 
a.m.  to  10:00  a.m.,  and  11:00  a.m.  to  5:00 
p.m.  To  review  and  evaluate  Behavioral 
Computational  Neuroscience  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  1,  2000. 
Karen  J.  York, 

Committee  Meeting  Officer. 

[FR  Doc.  00-2736  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  7S5S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Neuroscience; 
Notice  of  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Date/Time:  May  1-2,  2000;  8  a.m.  to  5  p.m. 

Place:  Room  365,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Soo-Siang  Lim, 
Program  Director,  Neuronal  &  Glial 
Mechanisms;  Division  of  Integrative  Biology 
and  Neuroscience,  Suite  685,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington.  VA  22230.  (703)  306-1416. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  May  1 ,  2000;  4  p.m. 
to  4:30  p.m.,  to  discuss  goals  and  assessment 
procedures.  Closed  Session:  May  1,  2000;  8 
a.m.  to  4  p.m.;  and  4:30  p.m.  to  5  p.m.  May 
2,  2000;  8  a.m.  to  5  p.m.  To  review  and 
evaluate  Neuronal  Glial  Mechanisms 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 


proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b{c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  1 ,  2000. 
Karen  J.  York, 

Committee  Meeting  Officer. 

[FR  Doc.  00-2737  Filed  2-7-00;  8:45  am) 

BILUNG  CODE  75S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  as  amended,  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  In  Physics 
(1208). 

Date/Time:  March  27-29.  2000;  8:00  a.m.- 
6:30  p.m. 

Place:  Room  365,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Winston  Roberts, 
Program  Director  for  Nuclear  Theory, 
Division  of  Physics,  Room  1015,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1805. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Nuclear  Theory  Program  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  1 ,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-2742  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  75SS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Undergraduate  Education;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  annotinces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education  (1214). 

Date/77me;  Thursday,  February  17,  2000; 
8:00  am-6  pm.  Rooms  830  and  880  [Closed]. 
Friday,  February  18.  2000;  8:00  am-2:00  pm. 


Room  830  and  880  [Closed].  Friday,  February 
18,  2000;  2:00-3:30  pm,  room  830  [Open]. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.  Arlington,  VA  22230. 

Type  of  Meeting:  Part  Open  (see  Agenda, 
below). 

Contact  Person:  Dr.  Herbert  Levitan. 
National  Science  Foundation,  4201  Wilson 
Blvd.  Arlington,  VA  22230.  Telephone:  (703) 
306-1681. 

Purpose  of  Meeting:  To  carry  out  a 
Committee  of  Visitors  (GOV)  review  of  the 
CCLI  and  ATE  programs  over  the  past  three 
fiscal  years,  including  program  evaluation, 
examination  of  decisions  on  proposals, 
reviewer  comments,  and  to  access  other 
privileged  information. 

Agenda:  February  17,  2000,  8:00  am-6:00 
pro.  Closed  review  of  privileged  documents. 
February  18,  2000,  8:00  am-2  pm.  Closed 
review  of  privileged  documents.  February  18, 
2:00  pm-3:30  pm.  Open  discussion  on  the 
impact  of  the  projects  funded  and  an 
evaluation  of  the  programs.  Session  is  open 
to  meet  requirements  of  Government 
Performance  and  Results  Act  (GPRA). 

Reason  for  Closing:  During  the  closed 
session,  the  GOV  will  be  reviewing  proposals 
which  include  information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  i4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  February  1,  2000. 
Karen^J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-2741  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  75SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-269,  50-270,  and  50-287] 

Oconee  Nuclear  Station  Units  1,  2,  and 
3;  Notice  of  Consideration  of  issuance 
of  Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
38,  DPR^7,  and  DPR-55  issued  to  Duke 
Energy  Corporation  (the  licensee)  for 
operation  of  the  Oconee  Nuclear 
Station,  Units  1,  2  and  3  located  in 
Oconee  County.  Seneca,  South  Carolina. 

The  proposed  amendment  would 
update  the  Oconee  Nuclear  Station 
Units  1.2,  and  3  Facility  Operating 
Licenses  by  (a)  deleting  the  license 
conditions  that  have  been  fulfilled  by 
actions  that  have  been  completed,  (b) 
changing  the  license  conditions  that 
have  been  superseded  by  the  current 
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plant  status,  and 
administrative 


(c)  incorporating  other 
changes. 

of  the  proposed 
amendm  int,  the  Commission 

indings  required  by  the 
of  1954.  as  amended 
Commission's 


/.cX 


Before  issuanqe 
license 

will  have  made 
Atomic  Energy 
(the  Act)  and  the 
regulations 

The  Commissibn 
proposed  detenr  ination 
amendment  reqv  est 
significant 
the  Commission 
50.92.  this  meanp 
facility  in 
amendment  woiild 
significant  increi  ise 
consequences  of 
evaluated;  or  (2) 
a  new  or  differei  t 
any  accident  pre  viou 
(3)  involve  a  si 
margin  of  safety 
50.91(a).  the 
analysis  of  the 
hazards  considei  ation 
presented  below ; 


accorc  ance 


has  made  a 

that  the 
involves  no 
consideration.  Under 
s  regulations  in  10  CFR 
that  operation  of  the 
with  the  proposed 
not  (1)  involve  a 
in  the  probability  or 
an  accident  previously 
create  the  possibility  of 
kind  of  accident  from 
sly  evaluated;  or 
igliificant  reduction  in  a 
As  required  by  10  CFR 
has  provided  its 
of  no  significant 
which  is 


lice  Qsee  1 


u  sue  I 


1  aril 


aied. 


The  following 
the  evaluation  of 
this  proposed 
50.92(c)  requirements 
three  standards 
hazards  consi 
operation  of  the 
the  proposed 

1.  Involve  a  si] 
probability  or  coniequences 
previously  evaluai  ed 

2.  Create  the  poi  sibil 
different  kind  of 
previously  evaJu. 

3.  Involve  a  sigr^ficant 
margin  of  safety. 

First  Standard 

The  proposed  atien 
FOLs  [Facility  Op  irating 
administrative  chi  nges 
equipment,  operal  ing 
analyses  are  affect  sd 
Therefore,  implen  entation 
amendment  woul 
increase  in  the  pn  bab 
of  an  accident  pre  / 

Second  Standard 


The  proposed 
FOLs  involves 
No  actual  plant 
practices,  or  acci 
these  amendment  i 
mechanisms  are 
approval  of  this 
amendment 
plant  systems  thai 
neither  does  it  ad 
mitigating  system  > 
implementation 
not  create  the 
kind  of  accident 
previously  evalui 


Federal  Register /Vol.  65.  No.  26 /Tuesday,  February  8,  2000 /Notices 


d  scussion  is  a  summary  of 
changes  contained  in 
amendment  against  the  10  CFR 
to  demonstrate  that  all 
satisfied.  A  no  significant 
deration  is  indicated  if 

ility  in  accordance  with 
ameidment  would  not: 
gii  ificant  increase  in  the 

of  aun  accident 


or 

ity  of  a  new  or 
accident  from  any  accident 
or 

reduction  in  a 


dment  to  the  Oconee 
Licenses]  involves 
only.  No  actual  plant 
practices,  or  accident 
by  this  amendment, 
of  this 
not  involve  a  significant 
ility  or  consequences 
iously  evaluated. 


c  ent  i 


a  nendment  to  the  Oconee 
adiiinistrative  changes  only, 
ipment,  operating 

analyses  are  affected  by 
No  new  accident  causal 
cheated  as  a  result  of  NRC 
ai  nendment  request.  This 
reque  st  does  not  impact  any 
are  accident  initiators; 
'  Tersely  impact  any  accident 
.  Therefore, 
this  amendment  would 

lity  of  a  new  or  different 
m  any  accident 


pos  >ib 


f  ■or 
a  ted. 


Third  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Margin  of  safety  is  related 
to  the  confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  performance  of 
these  fission  product  barriers  will  not  be 
impacted  by  implementation  of  this 
amendment.  The  changes  are  adminstrative 
in  nature  and  eliminate  outdated  or 
completed  requirements;  therefore,  no 
reduction  in  any  existing  margin  of  safety  is 
involved. 

Based  upon  the  preceding  discussion. 
Duke  Energy  Corporation  has  concluded  that 
the  proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Comjnission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  ntmiber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 


Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  9,  2000,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  sliall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://wTvw.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specificcilly  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natuje  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
natiue  and  extent  of  the  petitioner's 
property,  fiinancial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
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prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  pfetitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contentioirwill  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 


Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Anne  W.  Cottington,  Winston  and 
Strawn,  1200  17th  Street,  NW., 
Washington,  DC  20005.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  27,  2000, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www. nrc.gov). 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  February,  2000. 

For  the  Nuclear  Regulatory  Commission. 
David  E.  LaBarge, 

Senior  Project  Manager,  Section  1,  Project 
Directorate  11,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation.  • 

[FR  Doc.  00-2834  Filed  2-7-00;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMIMSSiON 

[Docket  No.  55-32443-SP] 

In  the  Matter  of  Michel  A.  Phiiippon 
(Denial  of  Senior  Reactor  Operator) 
License  Application;  Notice  of 
Appointment  of  Adjudicatory 
Employee 

Commissioners:  Richard  A.  Meserve, 
Chairman,  Greta  J.  Dicus,  Nils  J.  Diaz, 
Edward  McGaffigan,  Jr.,  Jefifrey  S.  Merrifield. 

Pursuant  to  10  CFR  2.4,  notice  is 
hereby  given  that  Mr.  Richard  Baldwin, 
a  Commission  employee  in  Region  n. 
Division  of  Reactor  Safety,  Operator 
Licensing  and  Himian  Performance 
Branch,  has  been  appointed  as  a 


Commission  adjudicatory  employee 
within  the  meaning  of  section  2.4,  to 
advise  the  Commission  regarding  issues 
relating  to  the  pending  petition  for 
review  of  the  Presiding  Officer's  Initial 
Decision,  LBP-99-^4.  Mr.  Baldwin  has 
not  previously  performed  any 
investigative  or  litigating  function  in 
connection  with  this  or  any  related 
proceeding.  Until  such  time  as  a  final 
decision  is  issued  in  this  matter, 
interested  persons  outside  the  agency 
and  agency  employees  performing 
investigative  or  litigating  functions  in 
this  proceeding  are  required  to  observe 
the  restrictions  of  10  CFR  2.780  and 
2.781  in  their  communications  with  Mr. 
Baldwin. 
It  is  so  ordered. 

For  the  Commission. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  February.  2000. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  00-2832  Filed  2-7-00;  8:45  am] 

BiLUNG  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24274:812-11898] 

The  Victory  Portfolios,  et  al.;  Notice  of 
Application 

February  1 .  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
sections  6(c)  and  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  sections  12(d)(1)(A)  and 
17(a)  of  the  Act,  and  under  section  17(d) 
of  the  Act  and  rule  17d-l  under  the  Act 
to  permit  certain  joint  transactions. 

SUMMAHY:  Applicants  seek  to  amend  a 
prior  order  that  permits  non-money 
market  series  of  a  registered  open-end 
management  investment  company  to 
purchase  shares  of  one  or  more  of  the 
money  market  series  of  such  registered 
investment  company  by  adding  one 
registered  open-end  management 
investment  company  and  one 
investment  adviser  as  applicants. 

Applicants:  The  Victory  Portfolios 
(formerly  known  as  The  Society  Funds). 
The  Highmark  Group,  The  Parkstone 
Group  of  Funds,  The  Conestoga  Family 
of  Funds,  The  AmSouth  Fimds 
(formerly  known  as  The  ASO  Outlook 
Group),  The  Sessions  Group,  American 
Performance  Funds,  The  Coventry 
Group,  BB&T  Mutual  Funds  Group 
(collectively,  the  "Original  Fimds"); 
Society  Asset  Management,  Inc.,  Union 
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Bank  of  California.  N.A.  (formerly 
known  as  The  Bknk  of  California),  First 
of  America  Investment  Corporation, 
Meridian  Investment  Company, 
AmSouth  Bank  (formerly  known  as 
AmSouth  Bank,  N.A.),  National  Bank  of 
Commerce,  Bani  KDklahoma  Trust 
Company,  AMR  Investment  Services, 
Inc.,  Boatmen's  Trust  Company, 
AMCORE  Capiti  1  Management,  Inc., 
and  Branch  Ban  dng  and  Trust 
Company  (colle(  :tively,  the  "Original 
Advisers");  BISK'S  Fund  Services 
Limited  Partner  ihip  (formerly  known  as 
The  Winsbury  Company)  ("BISYS"), 
BISYS  Fund  Sei  vices  Ohio,  Inc. 
(formerly  knowi  i  as  The  Winsbury 
Service  Corporation)  (all  of  the  above 
entities  collectively,  the  "Original 
Applicants");  Bl  SYS  Fimd  Services,  Inc. 
("BISYS  Service  s");  Martindale  Andres 
&  Company.  Inc  and  1st  Source  Bank 
(collectively,  thd  "First  Additional 
Advisers");  Eurdka  Funds,  Performance 
Funds  Trust,  and  Centiira  Funds,  Inc. 
(collectively,  thu  "First  Additional 
Funds");  Sanwa  Bank  California, 
Trustmark  Natie  mal  Bank  and  Centiu^ 
Bank  (collectively,  the  "Second 
Additional  Adv  sers");  The  Infinity 
Mutual  Funds,  Inc.  (the  "Second 
Additional  Funil");  First  American 
National  Bank  (  he  "Third  Additional 
Adviser");  Magj  la  Funds  (the  "New 
Fund")  and  Union  Planters  Bank, 
National  Associition  (the  "New 
Adviser"). 

The  Sessions  [Jroup,  BISYS,  BISYS 
Fund  Services  C  ihio.  Inc.  and  the  First 
Additional  Adv  sers  are  also  referred  to 
as  the  "First  Subsequent  Applicants." 
BISYS,  BISYS  Services,  the  First 
Additional  Fun  Is,  and  the  Second 
Additional  Adv  sers  are  also  referred  to 
as  the  "Second  subsequent  Applicants." 
BISYS,  BISYS  Fund  Services  Ohio.  hic. 
the  Second  Adc  itional  Fimd  and  the 
Third  Additioui  J  Adviser  are  referred  to 
collectively  as  t  ie  "Third  Subsequent 
Applicants."  The  Original  Applicants, 
the  First  Subset  uent  Applicants,  the 
Second  Subseqi  lent  Applicants  and  the 
Third  Subseque  nt  Applicants  are  also 
referred  to  collectively  as  the  "Prior 
Applicants."  BISYS,  BISYS  Services, 
the  New  Fund,  md  the  New  Adviser  are 
referred  to  colle  ctively  as  the  "New 
Applicants." 

RUNG  DATE:  Thi »  application  was  filed 
on  December  2;  ,  1999. 

Hearing  or  Ni  itification  of  Hearing:  An 
order  granting  t  le  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interes  ted  persons  may  request 
a  hearing  by  wr  iting  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  b  r  mail.  Hearing  requests 


should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  28,  2000,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nat\ire  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  DC  20549-0609. 
Applicants,  c/o  Charles  H.  Hire,  Esq., 
Baker  &  Hostetler  LLP,  65  East  State 
Street — Suite  2100,  Columbus,  Ohio 
43215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  W.  Pisto,  Senior  Counsel,  at 
(202)  942-0527,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564,  Office 
of  Investment  Compemy  Regulation, 
Division  of  Investment  Management. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  N.W.,  Washington,  DC 
2054^-0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  On  October  5,  1993,  the 
Conunission  issued  an  order  (the 
"Original  Order")  imder  sections  6(c) 
and  1 7(b)  of  the  Act  that  exempted  the 
Original  Applicants  from  the  provisions 
of  sections  12(d)(1)(A)  and  17(a)  of  the 
Act  and  that  permitted,  pursuant  to  rule 
1 7d-l ,  certain  joint  transactions  in 
accordance  with  section  1 7(d)  and  rule 
17d-l.^  The  Original  Order  permitted: 
(i)  the  non-money  market  series  of  an 
Original  Fund  to  utilize  cash  reserves 
that  have  not  been  invested  in  portfolio 
seciuities  ("Uninvested  Cash")  to 
purchase  shares  of  one  or  more  of  the 
money  market  series  of  such  Original 
Fund;  and  (ii)  the  sale  of  shares  by  the 
money  market  series  of  an  Original 
Fimd  to  the  non-money  market  series  of 
such  Original  Fund,  and  the  purchase 
(or  redemption)  of  their  shares  by  the 
money  market  series  of  the  Original 
Fund  from  the  non-money  market  series 
of  such  Original  Fund. 

2.  On  May  20,  1997.  the  Commission 
issued  an  order  that  amended  the 
Original  Order  (together  with  the 
Original  Order,  the  "First  Amended 
Order"),  by  extending  the  relief  granted 


in  the  Original  Order  to  the  First 
Subsequent  Applicants-^ 

3.  On  September  15, 1998,  the 
Commission  issued  an  order  that 
amended  the  Original  Order  for  the 
second  time  (together  with  the  First 
Amended  Order,  the  "Second  Amended 
Order"),  by  extending  the  relief  granted 
in  the  Original  Order  to  the  Second 
Subsequent  Applicants.  ^ 

4.  On  September  21 ,  1999,  the 
Commission  issued  an  order  that 
amended  the  Original  Order  for  the 
third  time  (together  with  the  Second 
Amended  Order,  the  "Third  Amended 
Order"),  by  extending  the  relief  granted 
in  the  Original  Order  to  the  Third 
Subsequent  Applicants.*  The  Original 
Order,  the  First  Amended  Order,  the 
Second  Amended  Order  and  the  Third 
Amended  Order  are  referred  to  herein 
collectively  as  the  "Amended  Order." 

5.  The  New  Fund  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Massachusetts  business  trust.  The 
New  Fund  currently  offers  three  series, 
one  of  which  is  a  money  market  fund, 
and  is  advised  by  the  New  Adviser.  The 
New  Adviser  is  not  registered  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act")  in  reliance  upon  the 
exclusion  fi'om  the  definition  of 
investment  adviser  set  forth  in  section 
202(a)(ll)(A)  of  the  Advisers  Act. 
BISYS,  one  of  the  Prior  Applicants,  is 
the  principal  underwriter  and 
administrator  for  each  series  of  the  New 
Fimd.  BISYS  Services,  also  one  of  the 
Prior  Applicants,  is  the  transfer  agent 
and  fund  account  for  each  series  of  the 
New  Fund. 

6.  The  New  Applicants  seek  to  have 
the  exemptive  relief  granted  under  the 
Amended  Order  extended  to  include 
them  so  as  to  permit  the  non-money 
market  series  of  the  New  Fund  which 
are  advised  by  the  New  Adviser  to 
utilize  Uninvested  Cash  to  purchase 
shares  of  one  or  more  of  the  money 
market  series  of  the  New  Fund  which 
are  advised  by  the  New  Adviser.  ^  The 
New  Applicants  consent  to  the    - 


'  Investment  Company  Act  Release  Nos.  19695 
(Sept.  9,  1993)  (notice)  and  19759  (Oct.  5,  1993) 
(order). 


2  Investment  Company  Act  Release  Nos.  22636 
(April  24,  1997)  (notice)  and  22677  (May  20,  1997) 
(order). 

3  Investment  Company  Act  Release  Nos.  23393 
(Aug.  18,  1998)  (noUce)  and  23436  (Sept.  15, 1998) 
(order). 

•*  Investment  Company  Act  Release  Nos.  23962 
(Aug.  23,  1999)  (notice)  and  24021  (Sept.  21,  1999) 
(order). 

^  The  requested  relief  also  would  extend  to  any 
other  registered  open-end  management  investment 
companies  advised  by  the  New  Adviser  or  any 
person  directly  or  indirectly  controlling,  controlled 
by,  or  under  common  control  with  the  New 
Adviser,  and  for  which  BISYS  or  any  person 
directly  or  indirectly  controlling,  controlled  by.  or 
under  common  control  with  BISYS.  now  or  in  the 
ftiture  serves  as  principal  underwriter. 


conditions  set  forth  in  the  application 
for  the  Amended  Order  and  agree  to  be 
boimd  by  the  terms  and  provisions  of 
the  Amended  Order  to  the  same  extent 
as  the  Prior  Applicants.  The  New 
Applicants  believe  that  granting  the 
requested  order  is  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[Fk  Doc.  00-2746  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  8010-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Emergency  Consideration 
Request 

In  compliance  with  Public  Law  104- 
13,  the  Paperwork  Reduction  Act  of 
1995,  the  Social  Security 
Administration  (SSA)  is  providing 
notice  of  its  information  collections  that 
require  submission  to  the  Office  of 
Management  and  Budget  (OMB).  SSA  is 
requesting  emergency  consideration 
from  OMB  by  02/16/2000  of  the 
information  collections  listed  below. 

1.  Request  to  be  Selected  as  Payee — 
0960-0014.  The  information  collected 
on  Form  SSA-11-BK  is  used  to 
determine  the  proper  payee  for  a  Social 
Security  beneficiary,  and  it  is  designed 
'  to  aid  in  the  investigation  of  a  payee 
applicant.  The  form  will  establish  the 
applicant's  relationship  to  the 
beneficiary,  the  justification,  the 
concern  for  the  beneficiary  and  the 
manner  in  which  the  benefits  will  be 
used.  The  respondents  are  applicants  for 
selection  as  representative  payee  for  Old 
Age,  Survivors  and  Disability  Insiu-ance 
(OASDI),  Supplemental  Security  Income 
(SSI),  Black  Lung  benefits  and  title- VIII 
Special  Veterans  Benefits. 

Number  of  Respondents:  2,121,686. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10.5 
minutes. 

Estimated  Annual  Burden:  371,295 
hours. 

2.  Application  for  Special  Benefits  for 
World  War  II  Veterans-0960-NEW.  The 
information  collected  on  Form  SSA- 
2000  will  be  used  by  the  Social  Security 
Administration  to  elicit  the  information 
necessary  to  determine  entitlement  of  an 
individual  to  benefits  under  title  VIII  of 
the  Social  Security  Act.  Respondents  are 
'■>  certain  World  War  II  Vetereuis  as 
identified  under  title  VIII. 
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Number  of  Respondents:  12,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  4.000 
hours. 

Background  Information 

In  November  1 999,  Congress  passed 
the  Foster  Care  Independence  Act,  and 
on  December  14,  1999,  the  President 
signed  it  into  law  (Pub.  L.  106-169).  An 
important  part  of  this  legislation, 
section  251,  creates  a  new  title  VIII  of 
the  Social  Security  Act,  which  is  a  new 
program  for  SSA  to  administer.  Title 
VIII  provides  for  a  program  of  special 
benefits  for  certain  World  War  II 
veterans  as  defined  below: 

Veterans  of  the  U.S.  militarj'  and  the 
organized  military  forces  of  the  Philippines 
(while  in  the  service  of  the  U.S.  Armed 
Forces)  during  World  War  II.  who  are  age  65 
or  older  on  or  before  December  14,  1999  and 
who  are  eligible  for  SSI  benefits  in  both  the 
month  of  enactment  and  the  month  of 
application  for  the  Special  Veterans  Benefit 
(SVB),  and  whose  total  benefit  income  is  less 
than  the  title  VIII  benefit  amount,  are  entitled 
to  a  title  VIII  benefit  for  each  month  the 
individual  resides  outside  the  United  States. 

The  law  provides  that  an  individual 
who  meets  all  statutory  requirements 
will  be  entitled  to  title  VIII  benefits 
beginning  with  October  2000,  or  such 
earlier  month  that  the  Commissioner 
determines  is  administratively  feasible. 

In  recognition  of  the  stated  desire  of 
many  foreign-bom  potential  applicants 
for  special  benefits  under  SVB  to  return 
to  their  homelands,  SSA  is  targeting  its 
implementation  efforts  to  begin 
payments  as  early  as  May  2000. 

Accordingly  SSA  has  revised  the 
SSA-11-BK,  Request  to  be  Selected  as 
Payee,  to  include  payee  applicants 
under  title  VIII,  and  has  developed  the 
new  SSA-2000,  Application  for  Special 
Benefits  for  World  War  II  Veterans,  in 
order  to  administer  the  title  VIII 
program. 

You  can  obtain  a  copy  of  the 
collection  instruments  and/or  OMB 
clearance  packages  by  calling  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145,  or  by  writing  to  him  at:  Social 
Security  Administration,  DCFAM,  Attn: 
Frederick  W.  Brickenkamp,  6401 
Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

Dated:  Februar\'  1.  2000. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer. 

[FR  Doc.  00-2727  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  4190-29-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending  January 
28,  2000 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filmg  of 
the  application. 

Docket  Number:  OST-2000-6826. 

Dated  Filed:  January  27.  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0408  dated  28  January 
2000;  Mail  Vote  060— Resolution  043i; 
TC3  Intermediate  Class  Fares  between 
Japan,  Korea  and  South  East  Asia — 
Amend  Fares  from  Singapore  to  Japan; 
Intended  effective  date:  1  April  2000. 

Docket  Number:  OST-2000-6830. 

Dated  Filed:  January  27,  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  CAC/27/Meet/008/ 
Expedited/99;  Cargo  Agency  Expedited 
Resolution  809;  Intended  effective  date: 
January  1 ,  2000. 

Docket  Number:  bST-2000-6837. 

Dated  Filed:  January  28,  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  CTC  Comp  0052  dated  12 
August  1997— Mail  Vote  875; 
Resolution  116ss;  Airline  Justifications; 
Intended  effective  date — Upon 
Government  Approvals. 

Dorothy  W.  Walker, 

Federal  Register  Liaison . 

IFR  Doc.  00-2775  Filed  2-7-00;  8:45  ami 

BILUNG  CODE  4giO-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  January  28,  2000 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
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Such  procedur  js  may  consist  of  the 
adoption  of  a  s  low-cause  order,  a 

or  in  appropriate  cases 
thout  further 


tentative  order 
a  final  order  w 
proceedings. 

Docket  Number:  OST-1995-196. 

Date  Filed:  J^uary  18,  2000. 

Answers,  Conforming 
Applications,  i  r  Motions  to  Modify 
Scope:  Februaiy  15.  2000. 

Application  of  United 
United")  pursuant  to 
49  U.S.C.  411(A  and  subpart  Q,  applies 
for  renewal  of  ts  certificate  of  public 
convenience  aid  necessity  for  Route 
669,  authorizing  United  to  engage  in 
foreign  air  transportation  of  persons, 
property  and  n  lail  between  a  point  or 
points  in  the  U  oited  States  and  the 
terminal  point  Kiev,  Ukraine  via  the 
intermediate  point  Frankfurt,  Germany.?: 

Docket  Num  >er.  OST-200(>-6831. 

Date  Filed:  Ji  muary  27.  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  <  >r  Motions  to  Modify 
Scope:  Februai  y  24,  2000. 

Description:  Application  of  Delta  Air 
Lines,  Inc.  ("D  jlta")  pursuant  to  49 
U.S.C.  41102  a  id  41108,  part  201,  and 
subpart  Q.  app  ies  for  renewal  of  its 
certificate  of  pi  iblic  convenience  and 
necessity  for  Rsute  667,  which 
authorizes  Del  a  to  engage  in  foreign  air 
transportation  Df  persons,  property  and 
mail  between  i  point  or  points  in  the 
United  States;  :he  intermediate  point 
Vienna,  Austri  i;  and  the  coterminal 
points  Kiev  an  1  Odessa,  Ukraine.P='02'< 

Docket  Num  ier.  OST-2000-6835. 

Date  Filed:  J;  inuary  28,  2000. 

Due  Date  foi  Answers,  Conforming 
Applications,  (tr  Motions  to  Modify 
Scope:  Februai  y  25,  2000. 

Description:  Application  of  Trans 
Continental  Airlines,  Inc.  ("TCA") 
pursuant  to  49  U.S.C.  41105  and  subpart 
Q,  requests  thj  t  the  Department 
disclaim  jurist  iction  over  or,  in 
alternative,  ap  jrove  the  transfer  of  the 
TCA  certificat(  <  of  public  convenience 
and  necessity  i  luthorizing  it  to  provide 
interstate  sche  iuled  air  transportation 
of  property  am  1  mail  to  EXPRESS. NfET 
AIRLINES  LLC !,  reissue  the  certificate  in 
the  name  EXPl  IESS.NET  AIRLINES 
LLC.P='02*^ 

Docket  Nuiri  ber:  OST-2000-6836. 

Date  Filed:  ]  muary  28,  2000. 

Due  Date  foi  Answers,  Conforming 
Applications,  yr  Motions  to  Modify 
Scope:  Februay  25,  2000. 

Description:  Application  of  Northwest 
Airlines,  Inc.  ( 'Northwest")  pursuant  to 
49  U.S.C.  411(  2,  41108  and  subpart  Q, 
applies  for  ren  ewal  of  its  experimental 
certificate  of  p  ublic  convenience  and 
necessity  for  F  oute  668  authorizing  it  to 
engage  in  fore  gn  air  transportation  of 


persons,  property  and  mail  "between  a 
point  or  points  in  the  United  States;  the 
intermediate  point  Amsterdam,  The 
Netherlands;  and  the  terminal  point 
Kiev,  Ukraine." 

Dorothy  W.  Walker, 

Federal  Register  Liaison. 

[FR  Doc.  00-2776  Filed  2-7-00;  8:45  am] 

BILUNQ  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Transfer  of  Federally  Assisted  Land  or 
Facility 

AGENCY:  Federal  Transit  Administration. 

DOT. 

'BCOON:  Notice  of  intent  to  transfer 

Federally  assisted  land  or  facility. 

summary:  49  U.S.C.  5334(g).  (formerly 
called  section  12(k)  of  The  Federal 
Transit  Act),  permits  the  Administrator 
of  the  Federal  Transit  Administration 
(FTA)  to  authorize  a  recipient  of  FTA 
funds  to  transfer  land  or  a  facility  to  a 
public  body  for  any  public  purpose  with 
no  further  obligation  to  the  Federal 
Government  if,  among  other  things,  no 
Federal  agency  is  interested  in  acquiring 
the  asset  for  Federal  use.  Accordingly, 
FTA  is  issuing  this  Notice  to  advise 
Federal  agencies  that  the  Missouri 
Department  of  Transportation  intends  to 
transfer  an  extension  on  the  City  of 
Sedalia's  maintenance  building, 
consisting  of  approximately  5.600 
square  feet,  to  the  City  of  Sedalia, 
Missouri. 

EFFECTIVE  DATE:  Any  Federal  agency 
interested  in  acquiring  the  facility  must 
notify  the  FTA  Kansas  City  Regional 
Office  of  its  interest  by  March  9.  2000. 
ADDRESSES:  Interested  parties  should 
notify  the  Regional  Office  by  writing  to 
Mr.  Mokhtee  Ahmad,  Regional 
Administrator,  Federal  Transit 
Administration.  901  Locust.  Room  404. 
Kansas  City.  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Lloyd,  Transportation  Program 
Specialist,  Region  7,  at  816/329-3938  or 
Ann  Catlin,  Real  Estate  Specialist. 
Office  of  Program  Management  at  202/ 
366-1647. 
SUPPLEMENTARY  INFORMATION: 

Background 

49  U.S.C.  Section  5334  (g)  provides 
guidance  on  the  transfer  of  capital 
assets.  Specifically,  if  a  recipient  of  FTA 
assistance  decides  an  asset  acquired 
imder  this  chapter  and  at  least  in  part 
with  that  assistance  is  no  longer  needed 
for  the  purpose  for  which  it  was 


acquired,  then  the  Secretary  of 
Transportation  may  authorize  the 
recipient  to  transfer  the  asset  to  a  local 
governmental  authority  to  be  used  for  a 
public  purpose  with  no  further 
obligation  to  the  Government. 

49  U.S.C.  Section  5334(g) 
Determinations 

The  Secretary  may  authorize  a 
transfer  for  a  public  purpose  other  than 
mass  transportation  only  if  the  Secretary 
decides: 

(A)  The  asset  will  remain  in  public 
use  for  not  less  than  5  years  after  the 
date  the  asset  is  transferred; 

(B)  There  is  no  pvupose  eligible  for 
assistance  under  this  chapter  for  which 
the  asset  should  be  used; 

(C)  The  overall  benefit  of  allowing  the 
transfer  is  greater  than  the  interest  of  the 
Government  in  liquidation  and  return  of 
the  financial  interest  of  the  Government 
in  the  asset,  after  considering  fair 
market  value  and  other  factors;  and 

(D)  Through  an  appropriate  screening 
or  siuvey  process,  that  there  is  no 
interest  in  acquiring  the  asset  for 
Government  use  if  the  asset  is  a  facility 
or  land. 

Federal  Interest  in  Acquiring  Land  or 
Facility 

This  document  implements  the 
requirements  of  49  U.S.C.  5334(g). 
Accordingly,  FTA  hereby  provides 
notice  of  the  availability  of  the  facility 
farther  described  below.  Any  Federal 
agency  interested  in  acquiring  the 
affected  facility  should  promptly  notify 
the  FTA. 

If  no  Federal  agency  is  interested  in 
acquiring  the  existing  facility.  FTA  will 
make  certain  that  the  other  requirements 
specified  in  49  U.S.C.  5334(g)(1)(A) 
through  (1)(D)  are  met  before  permitting 
the  asset  to  be  transferred. 

Additional  Description  of  Land  or 
Facility 

The  subject  building  was  built  as  a 
butler  style  extension  onto  the  City  of 
Sedalia's  maintenance  facility  in  1983. 
The  extension  contains  approximately 
5.600  square  feet  and  is  70  feet  by  80 
feet  in  dimension.  Six  vans  can  be 
stored  inside  the  extension.  There  is  no 
federal  interest  in  the  land  and  any 
interested  party  would  need  to  negotiate 
a  ground  lease  with  the  City  of  Sedalia. 

Issued  on:  February  2,  2000. 
Mokhtee  Ahmad, 
Regional  Administrator. 
(FR  Doc.  00-2777  Filed  2-7-00;  8:45  am] 

aiLUNO  CODE  4910-S7-P 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Doclcet  No.  MARAD-2000-6856] 

Information  Collection  Available  for 
Public  Comments  and 
Recomntendations 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD)  intentions 
to  request  approval  for  three  years  of  an 
existing  information  collection  entitled 
"Determination  of  Fair  and  Reasonable 
Rates  for  the  Carriage  of  Bulk  and 
Packaged  Cargoes  on  U.S.-flag 
Commercial  Vessels." 

DATES:  Comments  should  be  submitted 
on  or  before  April  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Olsen,  Office  of  Financial  and 
Rate  Approvals,  Maritime 
Administration,  400  Seventh  Street,  SW, 
Room  8117,  Washington,  DC  20590, 
telephone  number — 202-366-2313. 
Copies  of  this  collection  can  also  be 
obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Determination  of 
Fair  and  Reasonable  Rates  for  the 
Carriage  of  Bulk  and  Packaged  Cargoes 
on  U.S.-flag  Commercial  Vessels. 

Type  of  Request:  Approval  of  an 
existing  information  collection. 
OMB  Control  Number:  2133-0514. 
Fonn  Number:  None. 
Expiration  Date  of  Approval:  Three 
years  from  the  date  of  approval. 

Summary  of  Collection  of 
Information:  This  collection  of 
information  requires  U.S.-flag  operators 
to  submit  vessel  operating  costs  and 
capital  costs  data  to  MARAD  officials  on 
an  annual  basis.  The  costs  are  used  by 
MARAD  in  determining  fair  and 
reasonable  guideline  rates  for  the 
carriage  of  preference  cargoes  on  U.S.- 
flag  vessels.  In  addition,  U.S.-flag  vessel 
operators  are  required  to  submit  Post 
Voyage  Reports  to  MARAD  after 
completion  of  a  cargo  preference 
voyage. 

Need  and  Use  of  the  Information:  The 
information  collection  is  used  by 
MARAD  officials  to  calculate  fair  and 
reasonable  rates  for  U.S.-flag  vessels 
engaged  in  the  carriage  of  preference 
cargoes. 

Description  of  Respondents:  U.S. 
citizens  that  own  and/or  operate  U.S.- 
flag  vessels. 
Annual  Responses:  160  responses. 
Annual  Burden:  640  hours. 


Comments:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  dociunent.  Written  comments 
may  be  submitted  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov. submit. 
Specifically,  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  function  of 
the  agency  and  will  have  practical 
utility,  acciu-acy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  et  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  document  is  available  on  the 
World  Wide  Web  at  http://dms.dot.gov. 

By  Order  of  the  Maritime  Adniinistrator.P= 

Dated:  February  2,  2000. 
Joel  C.  Richard, 
Secretary. 
(FR  Doc.  00-2749  Filed  2-7-00;  8:45  am) 

niXING  CODE  4910-61-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docltet  No.  NHTSA-99-647S;  Notice  2] 

Advanced  Bus  Industries,  LLC;  Grant 
of  Application  for  Temporary 
Exemption  From  Federal  Motor  Vetiicle 
Safety  Standard  No.  105 

For  the  reasons  given  below,  we  are 
granting  the  application  by  Advanced 
Bus  Industries,  LLC,  of  Columbus,  Ohio, 
("ABI")  for  a  temporary  exemption  for 
its  MSV  small  bus  from  the  requirement 
of  Motor  Vehicle  Safety  Standeu'd  No. 
105  Hydraulic  and  Electric  Brake 
Systems  that  a  service  brake  system  be 
provided  on  all  wheels.  ABI  applied  for 
the  exemption  on  the  basis  that  it  "is 
otherwise  imable  to  sell  a  motor  vehicle 
whose  overall  level  of  safety  is 
equivalent  to  or  exceeds  the  overall 
level  of  safety  of  nonexempted  motor 
vehicles."  49  CFR  555.6(d). 

We  published  notice  of  receipt  of  the 
application  on  November  17,  1999  (64 
FR  62740),  and  received  no  comments 
on  it. 

The  discussion  that  follows  is  based 
on  information  contained  in  ABI's 
application. 


ABFs  Reasons  Why  it  Needs  a 
Temporary  Exemption 

Paragraph  S5.1  of  Standard  No.  105 
requires  motor  vehicles  to  which  the 
standard  applies  to  be  equipped  with  a 
service  brake  system  acting  on  all 
wheels.  ABI  applied  on  behalf  of  its 
"MSV  Test  and  Development  Vehicle," 
a  small  bus  with  a  GVWR  of  13,500 
pounds. 

ABI  described  the  configuration  of  the 
MSV  by  saying  that  the  four-wheel 
independent-suspension  support  is 
augmented  by  a  small-wheeled  tag  axle. 
The  tag  axle  is  located  behind  the  two 
rear-independent  suspension  wheels. 
The  four  independent-suspension 
wheels  are  fitted  with  hydraulic-caliper 
disc  brakes  but  the  two  small  wheels  of 
the  tag  axle  are  not  fitted  with  brakes. 
ABI  asked  to  be  excused  from  providing 
brakes  for  the  wheels  of  the  tag  axle. 

The  MSV  was  originally  developed 
without  the  tag  axle,  but  pre-production 
Q2(;hanges  increased  the  gross  weight  on 
the  two  rear  wheels  beyond  the  rated 
load  capacity  of  the  rear  tires.  ABI  has 
added  a  Dexter  tag  axle  to  support  the 
additional  weight. 

The  standard-equipment  brakes 
operate  with  a  low  displacement  of 
hydraulic  fluid  at  a  pressure  of 
approximately  1,600  psi.  The  vehicle  is 
equipped  with  an  antilock  braking 
system  (ABS).  However,  "there  is  no 
commercially-available  tag  axle  with  a 
braking  system  that  is  compatible  with 
the  vehicle's  main  service  brake 
system."  Absent  an  exemption,  ABI  will 
not  be  able  to  sell  the  production 
version  of  the  MSV.  While  any 
exemption  provided  is  in  effect,  ABI 
intends  "to  develop  a  new  higher- 
capacity,  rear  wheel  suspension  system 
that  will  eliminate  the  need  for  the  tag 
axle",  and  does  not  anticipate  selling 
more  than  75  vehicles  for  any  12-month 
period  that  the  exemption  is  in  effect 

ABI's  Reasons  Why  the  Orerall  Level  of 
Safety  of  the  MSV  Is  at  Least  Equal  to 
That  of  a  Complying  Motor  Vehicle 

Although  the  MSV  does  not  contain 
any  safety  features  other  than  those 
required  by  the  Federal  motor  vehicle 
safety  standards,  ABI  argued  that  it 
otherwise  exceeds  the  requirements  of    • 
Standard  No.  105  "and  easily  complies 
with  brake-in-tum  (stability  and  control) 
standards  expected  to  be  proposed  by 
NHTSA  in  the  near  futiu«." 

The  company  has  tested  the  MSV 
service  brake  system  to  the  requirements 
of  Standard  No.  105,  and  enclosed  a 
copy  of  the  test  report  with  its  petition. 
The  report  stated  that  "even  without 
brakes  on  the  tag  axle,  the  vehicle  was 
still  able  to  meet  all  of  the  performance 


6250 


requirements  o 


01,Radlinski& 
1999,  p.  2).  The 
that  the  results 
tag  axle,  which 


performance  as 
requirements  o 
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FMVSS  105  by  a 


significant  mar  ;in."  (Test  No.  RAI-ABI- 


Associates,  Inc.,  August 
report  also  concluded 
demonstrated  "that  the 
only  carries  1,500  lbs 
(11  percent  oft  le  total  weight),  does  not 
really  need  bra  :es  in  order  for  the 
vehicle  to  prov  de  safe  stopping 
defined  by  the 
the  standard"  {id.,  p.  2). 

ABI's  Reasons  fiVhy  an  Exemption 
Would  Be  ConiAstent  With  the  Public 
Interest  and  Objectives  of  Motor 
Vehicle  Safety  j 

ABI  argued  tiat  an  exemption  would 
be  in  the  public  interest  and  consistent 
with  traffic  safaty  objectives  because 
granting  the  exemption  "will  permit 
public-transit  iise  of  the  advanced 
features  of  the  MSV  bus  while  fulfilling 
the  letter,  and  t  le  intent,  of  the  FMVSS 
standards."  Those  advanced  features  are 
"significantly  inproved  ride  and 
handling  charai  :teristics  compared  to 
existing  small  I  uses  and  the  MSV's 
stainless  steel  f  -ame  and  FRP  body  will 
be  more  durabl }  than  conventionally- 
constructed  buses  in  this  class."  In 
addition,  the  cc  mpany  argued  that  the 
test  report  shov  rs  that  the  braking 
performance,  even  without  brakes  on 
the  tag  axle,  sig  nificantly  exceeds  the 
requirements  oi  Standard  No.  105. 

Our  Findings 


presei  tly 


tie 


ABI  is 
MSV  because 
a  service  brake 
wheels  as 
No.  105. 
wheels  are  part 
system,  the  twc 
bus's  tag  axle 
service  brake 
service  brake 
wheels  does 
with  the 
specifications 
Indeed,  the  bus 
these  by,  in  its 
margin."  In  thi; 
of  safety  of  the 
a  similar  bus 
system. 

Even  though 
production  of 
vehicles  serve 
providing  mas; 
markets  where 
operated. 

Accordingly 
compliance 
selling  a  motoi 
level  of  safety 
exceeds  the 
nonexempted 
temporary 


requ  red 
Althoi  igh 


a"e 

system, 
s;  'Stem 
net 
stoppi  ng 
(f 


with 


unable  to  sell  its 
bus  does  not  provide 
system  acting  on  all 
by  S5.1  of  Standard 
the  four  principal 
of  the  service  brake 
smaller  wheels  of  the 
not  part  of  the  overall 
The  lack  of  a 
on  the  tag  axle 
create  a  noncompliance 

distance 
Standard  No.  105. 
is  designed  to  exceed 
words,  "a  significant 
sense,  the  overall  level 
MSV  may  exceed  that  of 
a  complying  brake 


the  anticipated 
t  le  bus  is  small,  the 
he  public  interest  by 
transportation  in  the 
they  will  be  sold  and 

we  find  that,  to  require 
wquld  prevent  ABI  ft'om 
vehicle  whose  overall 
equivalent  to  or 
ov  jrall  level  of  safety  of 
1  not  or  vehicles,  and  that  a 
exei  tiption  is  in  the  public 


s 


interest  and  consistent  with  the 
objectives  of  traffic  safety.  Accordingly, 
Advanced  Bus  Industries  is  hereby 
granted  NHTSA  Exemption  No.  2000-1 
from  the  requirement  in  S5.1  of  49  CFR 
571.105  Standard  No.  105,  Hydraulic 
and  electric  brake  systems,  that  its  MSV 
bus  be  equipped  with  a  service  brake 
system  on  the  two  wheels  of  the  bus's 
tag  axle.  The  exemption  shall  expire 
January  1,2002. 

Authority:  49  U.S.C.  30113;  delegation  of 
authority  at  49  CFR  1.50. 

Issued  on:  February  2,  2000. 
Rosalyn  G.  Millman, 

Acting  Administrator. 

[FR  Doc.  00-2719  Filed  2-7-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6586;  Notice  01] 

RIN2127-AH76 

Preliminary  Theft  Data;  Motor  Vehicle 
Theft  Prevention  Standard 

AGENCY:  National  Highway  Traffic 

Safety  Administration  (NHTSA), 

Transportation. 

ACTION:  Publication  of  preliminary  theft 

data;  request  for  comments. 

SUMMARY:  This  document  requests 
comments  on  data  about  passenger 
motor  vehicle  thefts  that  occurred  in 
calendar  year  (CY)  1998,  including  theft 
rates  for  existing  passenger  motor 
vehicle  lines  manufactured  in  model 
year  (MY)  1998.  The  theft  data 
preliminarily  indicate  that  the  vehicle 
theft  rate  for  CY/MY  1998  vehicles  (2.53 
thefts  per  thousjmd  vehicles)  decreased 
by  17.05  percent  from  the  theft  rate  for 
CY/MY  1997  vehicles  (3.05  thefts  per 
thousand  vehicles). 

Publication  of  these  data  fulfills 
NHTSA's  statutory  obligation  to 
periodically  obtain  accurate  and  timely 
theft  data,  and  publish  the  information 
for  review  and  comment. 
DATES:  Comments  must  be  submitted  on 
,  or  before  April  10,  2000. 
ADDRESSES:  All  comments  should  refer 
to  the  docket  number  and  notice 
number  cited  in  the  heading  of  this 
document  and  be  submitted,  preferably 
with  two  copies  to:  U.S.  Department  of 
Transportation,  Dockets,  Room  PL-401, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Docket  hours  are  from  10:00 
am  to  5:00  pm,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosalind  Proctor,  Office  of  Planning  and 


Consumer  Programs,  NHTSA,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Ms.  Proctor's  telephone  number 
is  (202)  366-0846.  Her  fax  number  is 
(202) 493-2290. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
administers  a  program  for  reducing 
motor  vehicle  theft.  The  central  feature 
of  this  program  is  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard,  49 
CFR  Part  541.  The  standard  specifies 
performance  requirements  for  inscribing 
or  affixing  vehicle  identification 
numbers  (VINs)  onto  certain  major 
original  equipment  and  replacement 
parts  of  high-theft  lines  of  passenger 
motor  vehicles. 

The  agency  is  required  by  49  U.S.C. 
33104(b)(4)  to  periodically  obtain,  from 
the  most  reliable  source,  accurate  and 
timely  theft  data,  and  publish  the  data 
for  review  and  comment.  To  fulfill  the 
§  33104(b)(4)  mandate,  this  document 
reports  the  preliminary  theft  data  for  CY 
1998,  the  most  recent  calendar  year  for 
which  data  are  available. 

In  calculating  the  1998  theft  rates, 
NHTSA  followed  the  same  procedures  it 
used  in  calculating  the  MY  1997  theft 
rates.  (For  1997  theft  data  calculations, 
see  64  FR  41183,  July  29,  1999).  As  in 
all  previous  reports,  NHTSA's  data  were 
based  on  information  provided  to  the 
agency  by  the  National  Crime 
Information  Center  (NCIC)  of  the 
Federal  B\u^au  of  Investigation.  The 
NCIC  is  a  governmental  system  that 
receives  vehicle  theft  information  from 
nearly  23,000  criminal  justice  agencies 
and  other  law  enforcement  authorities 
throughout  the  United  States.  The  NCIC 
data  also  include  reported  thefts  of  self- 
insured  and  uninsured  vehicles,  not  all 
of  which  are  reported  to  other  data 
soiu-ces. 

The  1998  theft  rate  for  each  vehicle 
line  was  calculated  by  dividing  the 
number  of  reported  thefts  of  MY  1998 
vehicles  of  that  line  stolen  during 
calendar  year  1998,  by  the  total  number 
of  vehicles  in  that  line  manufactured  for 
MY  1998,  as  reported  by  manufacturers 
to  the  Envirorunental  Protection 
Agency. 

The  preliminary  1998  theft  data  show 
a  decrease  in  the  vehicle  theft  rate  when 
compared  to  the  theft  rate  experienced 
in  CY/MY  1997.  The  preliminary  theft 
rate  for  MY  1998  passenger  vehicles 
stolen  in  calendar  year  1998  decreased 
to  2.53  thefts  per  thousand  vehicles 
produced,  a  decrease  of  17.05  percent 
from  the  rate  of  3.05  thefts  per  thousand 
vehicles  experienced  by  MY  1997 
vehicles  in  CY  1997.  For  MY  1998 
vehicles,  out  of  a  total  of  196  vehicle 
lines,  41  lines  had  a  theft  rate  higher 
than  3.5826  per  thousand  vehicles,  the 


\ 
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established  median  theft  rate  for  MYs 
1990/1991.  (See  59  PR  12400,  March  16, 
1994).  Of  the  41  vehicle  lines  with  a 
theft  rate  higher  than  3.5826,  35  are 
passenger  car  lines,  six  are 
multipurpose  passenger  vehicle  lines, 
and  none  are  light-duty  truck  lines. 

In  Table  I,  NfHTSA  has  tentatively 
ranked  each  of  the  MY  1998  vehicle 
lines  in  descending  order  of  theft  rate. 
Public  comment  is  sought  on  the 
accuracy  of  the  data,  including  the  data 
for  the  production  volumes  of 
individual  vehicle  lines. 

Comments  must  not  exceed  15  pages 
in  length  {49  CFR  Part  553.21). 
Attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15 
page  limit.  This  limitation  is  intended  to 
encourage  comm^nters  to  detail  their 
primary  argimients  in  a  concise  fashion. 


If  a  commenter  wishes  to  submit 
certain  information  imder  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  two  copies 
from  which  the  piuportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  Dockets.  A  request  for 
confidentiality  should  be  accompanied 
by  a  cover  letter  setting  forth  the 
information  specified  in  the  agency's 
confidential  business  information 
regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  this 
dociunent  will  be  considered,  and  will 
be  available  for  examination  in  the 
docket  at  the  above  address  both  before 


and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  on  this  dociunent  will  be 
available  for  inspection  in  the  docket. 
NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  for 
inspection  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  conunents,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Authority:  49  U.S.C.  33101,  33102  and 
33104;  delegation  of  authority  at  49  CFR  1.50. 


Preliminary  Report  of  Theft  Rates  of  1998  Model  Year  Passenger  Motor  Vehicles  Stolen  in  Calendar 

Year  1998 


Manufacturer 


1  Mitsubishi  

2  Lamborghini .... 

3  Saab  

4  Honda  

5  MitsubisN 

6  Toyota  

7  Chrysler  Corp  . 

8  Mitsubishi  

9  General  Motors 

10  General  Motors 

1 1  General  Motors 

12  Hyundai 

13  Suzuki  

14  Chrysler  Corp .. 

15  Mitsubishi  

16  Chrysler  Corp  .. 

17  Chrysler  Corp .. 

18  Mitsubishi  ........ 

19  Nissan  

20  Chrysler  Corp .. 

21  Ford  Motor  Co 

22  Hyundai 

23  Suzuki  

24  General  Motors 

25  Mitsubishi  

26  Suzuki  

27  Chrysler  Corp .. 

28  BMW  

29  Toyota  

30  Mazda  

31  Toyota  

32  Toyota  

33  BMW  

34  Ford  Motor  Co  . 

35  Hyundai 

36  General  Motors 

37  Mitsubishi  

38  Nissan  

39  Chrysler  Corp ... 

40  Audi 

41  Ford  Motor  Co  . 

42  Mercedes  Benz 


Make/rT>odel  (line) 


Diamante 

DB132/Diablo 

9000  

Acura  Integra  

Mirage  

Tercel  

Dodge  Stratus 

Montero  Sport/Nativa  ^  

Oldsmobile  Achieva  

GMC  Safari  Van  

Buk*  Skylark  

Sonata 

X-90 

Plymouth  Breeze  

Galanf  

Plymouth  Neon  

Dodge  Neon  

Eclipse  

Maxima  

Sebring  Convertitile  

Mercury  Tracer  

Elantra 

Swift  

Pontiac  Sunfire  

Montero 

Esteem 

Jeep  Grand  Cherokee  

M3  

Supra 

Millenia 

Lexus  GS  

4-Runner 

7  

Contour  

Accent 

Pontiac  Grand  AM  

3000GT  

Attima  

Eagle  Taton 

Cabriolet 

Mustang  

140  (CL-Class  &  SL-Class) 


Thefts  1998 


Productkjn 
(Mfr-s)  1998 


1998  theft 
rate  (per 
1 ,000  vehi- 
cles pro- 
duced) 


87 

6,584 

13.2139 

1 

104 

9.6154 

12 

1,335 

8.9888 

314 

36.253 

8.6614 

357 

41,904 

8.5195 

^92 

11,207 

8.2092 

750 

107.276 

6.9913 

318 

45.772 

6.9475 

181 

26,922 

6.7231 

161 

24,451 

6.5846 

122 

18,851 

6.4718 

101 

16.406 

6.1563 

3 

500 

6.0000 

393 

66,612 

5.8896 

172 

29.618 

5.8073 

499 

87,055 

5.7320 

725 

»1 30,154 

5.5703 

307 

56.294 

5.4535 

682 

130,862 

5.2116 

251 

50,812 

4.9398 

177 

35,850 

4.9372 

169 

35,792 

4.7217 

15 

3,265 

4.5942 

409 

90.469 

4.5209 

38 

8.506 

4.4674 

67 

15,222 

4.4015 

loas 

249,097 

4.3557 

50 

11,537 

4.3339 

3 

697 

4.3042 

82 

19,908 

4.1189 

124 

30,810 

4.0247 

489 

121.745 

4,0166 

73 

18,179 

4.0156 

866 

217,548 

..3.9807 

123 

31,692 

3.8811 

386 

101.814 

3.7912 

18 

4,753 

3.7871 

602 

159,224 

3.7808 

16 

4.317 

3.7063 

3 

829 

3.6188 

612 

170,587 

3.5876 

34 

9,593 

3.5443 
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43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 
97 
98 
99 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
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Manufacturer 


Suzuki 
Nissan 
Mazda 

General  Motors 
KIA  Motors 
General  Motors 
General  Motors 
General  Motors 
Ford  MotofICo 

Isuzu  

Chrysler  C^ 
Porsche 
General  Motors 
Chrysler  Ctrp  ... 
General  Motors 
Ford  Motor  Co  . 
Ford  Motof  Co  . 

Toyota  

Mercedes  I  )enz 
Ford  Motor  Co  . 
General  Motors 
Chrysler  0  )rp  ... 

Nissan  

Ford  Motor!  Co  . 

General  Motors 

General  Motors 

General  Motors 

Ford  Moto*  Co  . 

Toyota 

Honda 

Jaguar 

Mazda 

General  Mbtors 

Chrysler  Carp 

Hyundai 

Chrysler  C^rp 

Nissan 

Honda 

General  Mbtors 

General  Mplors 

Nissan 

Honda 

General  Mbtors 

Volkswage  n 

Mercedes 

Chrysler  C  orp 

BMW 

Volkswagen 

Chrysler  C  orp 

BMW 

Ford  Moto^  Co 

Jaguar 

Toyota 

Ford  Motof  Co 

Chrysler  C  orp 

Kla  Motor! 

Volvo 

Chrysler  (^rp 

Toyota 

Chrysler  Clorp 

General  ^  otors 

General  Motors 

Honda 

Toyota 

Isuzu  .. 

Isuzu  .. 

Ford  Motd-  Co 


3enz 


}  Make/model  (line) 


SkJekick i. 

Sentra/20GSX 

Protege  

Chevrolet  Blazer  SIO/TIO  

Sephia 

Chevrolet  Prizm  

Pontiac  Firebird/Fonmula  

Chevrolet  Camaro 

Mercury  Mystique  

Rodeo  

Cimis  

911  

Chevrolet  Metro  

Dodge  Avenger 

Chevrolet  Cavalier  

Mercury  Sable 

Lincoln  Town  Car 

Corolla 

129  (SL-Class) 

Uncoln  Mark  VIII 

Chevrolet  Con/ette 

Jeep  Cherokee  

Infiniti  130  

Escort  

Cadillac  Deville  

Chevrolet  Malibu 

GMC  Jimmy  S-15  

Taurus 

Tacoma  Pk:kup  Truck 

Prelude 

XJ8 

626 

Oldsmobjle  Bravada  

Sebring  Coupe  

Tiburon  

Dodge  Intrepid  

Infiniti  QX4  

Passport 

Chevrolet  Lumina/Monte  Carlo 

Chevrolet  Tracker  

Pathfinder 

Civk:  

Pontiac  Bonneville  

Golf/GTI  

208  (CLK-Class)  

Jeep  WRangler  ^ 

3  !^ 

Jetta  

Stratus^ 

5  

F-150  Pk:kup  Truck 

XJR  

Camry  

Windstar  Van  

Neon2  

Sportage  

S70/V70  

Plymouth  Voyager/Grand  

Lexus  ES  

Dodge  Caravan/Grand 

Cadillac  Eldorado 

Oldsmobile  Intrigue 

Acura  TL  

Lexus  SC  

Trooper  

Oasis  Van  

Mercury  Grand  Marquis 


Thefts  1998 


Production 
(Mfr-s)  1998 


1998  theft 
rate  (per 
1 ,000  vehi- 
cles pro- 
duced) 


65 

18,396 

3.533 

395 

111,821 

3.5324 

201 

57,165 

3.5161 

759 

216,854 

3.5001 

156 

45.860 

3.4017 

153 

45,000 

3.4000 

107 

32,228 

3.3201 

159 

48,562 

3.2742 

195 

59,826 

3.2595 

223 

68.558 

3.2527 

121 

37,295 

3.2444 

8 

2,474 

3.2336 

104 

32,499 

3.2001 

85 

26,634 

3.1914 

844 

270.401 

3.1213 

282 

91,297 

3.0888 

253 

82.965 

3.0495 

69U 

228,197 

3.0237 

25 

8.315 

3.0066 

43 

14,357 

2.9951 

86 

28,732 

2.9932 

439 

148.207 

2.9621 

92 

31,060 

2.9620 

995 

336,729 

2.9549 

305 

104,209 

2.9268 

669 

231,143 

2.8943 

204 

71,583 

2.8498 

943 

332,243 

2.8383 

484 

170,992 

2.8305 

45 

15,973 

2.8173 

32 

11,374 

2.8134 

246 

87,448 

2.8131 

77 

27,790 

2.7708 

93 

35,035 

2.6545 

17 

6,444 

2.6381 

182 

70,283 

2.5895 

44 

17,109 

2.5717 

63 

25,435 

2.4769 

616 

255,423 

2.4117 

50 

20,999 

2.3811 

186 

81,428 

2.2842 

a38 

368.876 

2.2718 

146 

65.539 

2.2277 

40 

17,971 

2.2258 

11 

5,103 

2.1556 

185 

90,341 

2.0478 

76 

38,098 

1.9949 

149 

74,701 

1,9946 

1 

505 

1.9802 

70 

35,631 

1.9646 

805 

409,940 

1.9637 

3 

1,534 

1.9557 

790 

404,850 

1.9513 

646 

333,746 

1.9356 

1 

518 

1.9305 

51 

26,455 

1 .9278 

167 

87,069 

1.9180 

299 

156,440 

1.9113 

96 

50,585 

1.8978 

538 

288,662 

1.8638 

33 

17,950 

1.8384 

180 

99,035 

1.8175 

33 

18,337 

1.7996 

5 

2,801 

1.7851 

33 

18,657 

1.7688 

3 

1,702 

1.7626 

154 

87,762 

1.7547 
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Year  1998— Continued 


110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 

130 

131 

132 

133 

134 

135 

136 

137 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

173 

174 

175 

176 


Manufacturer 


Ford  Motor  Co  . 
General  Motors 
Ctirysler  Corp  ... 
Mercedes  Benz 

Volvo 

Toyota  

General  Motors 

Mazda  

General  Motors 
General  Motors 

Isuzu  

General  Motors 
Ford  Motor  Co  .. 
Ford  Motor  Co  ., 
General  Motors  . 

Mazda  

Toyota 

General  Motors  . 

Hor>da  

General  Motors  . 

Isuzu  

Jaguar  

Porsche 

Mercedes  Benz  . 
General  Motors  . 
General  Motors  . 
General  Motors  . 

Nissan  

General  Motors  . 
General  Motors  . 

Volkswagen 

Honda  

BMW  

Toyota 

Subaru  

Chrysler  Corp  .... 
Mercedes  Benz  . 

Honda  

Mercedes  Benz  . 
General  Motors  .. 

Toyota , 

Subaru  

General  Motors  .. 
General  Motors  .. 

Honda  

Nissan  

Ford  Motor  Co  ... 

Chrysler  Corp 

Volvo 

Volkswagen 

Nissan  

Nissan  

Toyota 

Audi 

Chrysler  Corp 

General  Motors  .. 

Honda  

Jaguar 

Ford  Motor  Co  ... 

Toyota 

Subaru  

Audi 

Volkswagen 

Honda  


Make/model  (line) 


Expk>rer 

Cadillac  Seville  

Dodge  Dakota  Pickup  Tmok  .. 

210  (E-Class)  

C70  

T100  Pickup  Truck 

Cadillac  Catera  

MPV  

Oldsmobile  Cutlass 

Oldsmobile  Aurora  

Hombre  Pickup  Tmck  

Buick  Century  

Ranger  Pickup  Truck  

Mercury  Mountaineer 

Pontiac  Grand  Prix  

B  Series  Pk:kup  Truck 

RAV4 

Buick  Regal 

Acura  CL 

Chevrolet  S-10  Pickup  Truck 

Amigo 

XK8  

Boxster  Convertible  

202  (C-Class) 

GMC  Sonoma  Pk*up  Truck  .. 

Buick  Park  Avenue  

Pontiac  Trans  Sport  Van  

Frontier  Prckup  Truck  

Saturn  SC  

Butek  Riviera 

Cabrio  : 

Accord 

Z3 

Lexus  LS 

Impreza  

Concorde  

163  (ML-Class)  

Acura  SLX 

170  (SLK-Class)  

Okjsmobile  88/Regency 

Avalon  

Legacy  

Chevrolet  Venture  Van  

Saturn  SL  

Acura  RL 

Quest  

Lincoln  Continental  ..„ 

Dodge  Viper 

S90A^90  

Passat  

240SX  

Infiniti  045 

Celk:a  

A4 

Town  and  Country  MPV  

Buick  Lesabre  

CR-V  

Vanden  Plas  

Mercury  Villager  MPV 

Sienna  Van  

Forester 

A6 

New  Beetle  

Odyssey  Van  

Crown  Victoria 


Thefts  1998 


Ford  Motor  Co  

General  Motors  I  Oldsmobile  Silhouette  Van 

General  Motors  I  Satum  SW 


Production 
(Mfr-s)  1998 


1998  theft 
rate  (per 
1 ,000  vehi- 
cles pro- 
duced) 


773 

446.467 

1.7314 

47 

27,650 

1.6998 

245 

144,215 

1.6989 

72 

42,466 

1.6955 

4 

2,394 

1.6708 

18 

10,783 

1.6693 

46 

27,571 

1.6684 

25 

15,037 

1.6626 

.  86 

52,679 

1.6325 

39 

23,955 

1.6281 

32 

20,289 

/     1.5772 

196 

128,899 

1.5361 

451 

297,551 

1.5157 

77 

51,022 

1.5092 

188 

127.838 

14706 

70 

48,270 

1.4502 

93 

64,298 

1.4464 

101 

70,556 

1.4315 

36 

25,471 

1.4134 

348 

248.330 

1.4014 

13 

9.374 

1.3868 

8 

5.792 

1.3812 

10 

7,253 

1.3787 

45 

34,100 

1  3196 

77 

59,359 

1.2972 

80 

62,015 

1  2900 

70 

54,839 

1.2765 

111 

89,266 

1.2435 

42 

34,035 

1.2340 

13 

10.601 

1.2263 

15 

12,252 

1.2243 

490 

403,085 

1.2156 

20 

16,482 

1.2134 

27 

22,840 

1.1821 

23 

19,550 

1.1765 

52 

46.543 

1.1172 

44 

39.493 

1.1141 

2 

1,800 

1.1111 

14 

12,658 

1.1060 

68 

64,116 

1,0762 

80 

76,189 

1.0500 

95 

90,721 

1.0472 

93 

93,027 

0.9997 

146 

147.604 

0.9891 

14 

14,182 

0.9872 

28 

26,388 

09853 

38 

38.671 

0.9826 

1 

1,067 

0.9372 

12 

12,825 

0.9357 

24 

25,869 

0.9278 

2 

2.178 

0.9183 

7 

7.795 

0.8980 

3 

3,343 

0.8974 

21 

24,225 

08669 

52 

62,976 

0.8257 

111 

143,354 

0.7743 

74 

96.828 

0.7642 

4 

5.284 

0.7570 

28 

37.471 

0.7472 

48 

73.777 

0.6506 

28 

43.490 

0.6438 

10 

16.938 

0.5904 

22 

38,999 

0.5641 

8 

14,633 

0.5467 

43 

85.305 

0.5041 

17 

35,827 

0.4745 

8 

18.322 

0.4366 
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Preliminarv 


Manufacturer 


177 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 
194 
195 
196 


Cop 


Saab 
General  Motors 
Aston  Marlii  i 
Audi 

Chrysler  i 
Fiat 
Fiat 
Fiat 

General  Motors 
General  Motors 
Honda  .. 
Lotus  .... 
Rolls-Royce  . 
Rolls-Royce  . 
Rolls-Royct  . 
Rolis-Royct 
Rolls- Royct 
Rolls-Royct 
Rolls-Roy«  . 
Vector  Auto 


Issued  on:  Febi  uary 
Stephen  R.  Kratz|(e 

Acting  Associate 
Performance  Stai^dards 
[FR  Doc.  00-272 

MLLIfKi  CODE  4910-fe»-P 


DEPARTMENT 
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Make/model  (line) 


900  

Chevrolet  Astro  Van  ... 

DB7  

A8 

Intrepid^ 

Ferrari  

Ferrari  550  

Ferrari  F355  

Buick  Funeral  Coach  .. 

Cadillac  Limousine 

Acura  NSX  

Esprit .- 

Bentley  Azure  

Bentley  Brooklands 

Bentley  Continental  R  . 
Bentley  Continental  T  . 
Bentley  Turtx)  R/RT  .... 
Silver  Spur  Pari<  Ward 

Silver  Spur  

Avtech  SC/M12  


Thetts  1998 


5 
34 
0 
0 
0 
456 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Production 
(Mfr's)  1998 


12,003 

83,317 

213 

1,978 

171 

25 

149 

511 

1,061 

1,134 

254 

54 

99 

39 

24 

20 

25 

12 

30 

5 


1998  theft 
rate  (per 

1 ,000  vehi- 
cles pro- 
duced) 


0.4166 
0.4081 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 


'  Nativa  is  the  r  ame  applied  to  Montero  Sport  vehicles  that  are  manufactured  for  sale  only  in  Puerto  Rico. 
2 These  vehicle^  were  manufactured  for  sale  only  in  U.S.  territories  under  the  Chrysler  name  plate. 


2.  2000. 

administrator  for  Safety 

dards. 

Filed  2-7-00:  8:45  am] 


OF  THE  TREASURY 


Customs  Servipe 

Solicitation  of  Applications  for 
MemtMrship  oa  Customs  Cobra  Fees 
Advisory  Committee 


agency:  U.S.  Ciistoms 
Department  of 
ACTION:  Genera 


Ihe 


ADDRESSES: 

addressed  to 
Compliance 
Customs  Servicie 
Avenue  NW., 
DC  20229. 


Service, 
Treasury.* 
notice. 


SUMMARY:  This 

criteria  and  pre  :edures 

of  members  an( 

for  membershi 

Fees  Advisory 

DATES:  Applications  will  be  accepted 

until  March  9.  iOOO 


notice  establishes 

for  the  selection 
requests  applications 
on  the  Customs  COBRA 

I  Committee. 


Ap  Dlications  should  be 
Ri  chard  Coleman,  Trade 
Tepm,  United  States 

1300  Pennsylvania 
Hoom  5.2,  Washington, 
Atteation:  COBRA  1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Coleman.  Trade  Compliance 

Team,  U.S.  Cu^oms  Service,  202-927- 

0563. 

SUPPLEMENTARt  INFORMATION: 


Background 

By  enactment  of  Pub.  L.  106-36,  the 
Miscellaneous  Trade  and  Technical 
Corrections  Act  of  1999,  section  13031 
of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  (COBRA)  of  1985  (19 
U.S.C.  58c)  was  amended  by  adding 
language  which  directs  the 
Commissioner  of  Customs  to  establish 
an  advisory  committee  (the  Customs 
COBRA  Fees  Advisory  Committee) 
whose  membership  shall  consist  of 
representatives  from  the  airline,  cruise 
ship  and  other  transportation  industries 
who  may  be  the  subject  of  fees  under 
section  13031. 

The  Committee  will  advise  the 
Commissioner  of  Customs  on  issues 
related  to  the  performance  of 
inspectional  services  of  the  United 
States  Customs  Service.  Such  advice 
shall  inglude,  but  not  be  limited  to,  such 
issues  as  the  time  periods  during  which 
such  services  should  be  performed,  the 
proper  number  and  deployment  of 
inspectional  officers,  the  level  of  fees 
and  the  appropriateness  of  any 
proposed  fee. 

Tne  Committee  will  consist  of  eight 
industry  members  and  one  U.S. 
Customs  representative.  The  Deputy 
Commissioner  of  the  U.S.  Customs 
Service  will  be  the  Customs 
representative  and  chair  the  Committee. 
Two  senior  managers  representing  the 
Office  of  Finance  and  the  Office  of  Field 
Operations  of  the  U.S.  Customs  Service 
will  serve  as  technical  representatives  to 


the  chairperson.  The  Committee  shall  be 
in  existence  unless,  or  until,  such  time 
as  its  establishment  is  repealed  by 
Congress. 

The  members  shall  be  selected  by  the 
Commissioner  of  Customs  from 
applicants  representing  the 
transportation  industry  served  by 
Customs,  such  as  but  not  limited  to,  the 
following:  commercial  cargo  vessels, 
commercial  passenger  vessels,  rail 
transportation,  trucking  transportation, 
air  passenger,  barge  operators  and 
general  aviation. 

The  members  must  demonstrate 
professional  or  personal  qualifications 
relevant  to  the  purpose,  functions  and 
tasks  of  the  Committee.  Appointments 
will  be  made  with  the  objective  of 
creating  a  diverse  and  balanced  body 
with  a  variety  of  interests,  backgroimds 
and  viewpoints  represented.  In 
addition,  the  members  shall  represent  as 
much  as  possible  all  geographical 
regions  of  the  country.  Persons  who 
serve  on  another  advisory  committee 
will  not  be  eligible  to  serve  on  this 
Committee. 

The  Deputy  Commissioner  may 
designate  another  official  to  serve  in  his 
absence  as  Acting  Chairperson  for 
purposes  of  presiding  over  a  meeting  of 
the  Committee  or  performing  any  other 
duty  of  the  chairperson.  Not  more  than 
four  meetings  will  be  held  dxiring  a  two 
year  period,  in  accordance  with  the 
Federal  Advisory  Committee  Act. 
Regular  meetings  will  be  held  at  six 
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month  intervals.  An  occasional  special 
meeting  may  be  held  at  the  discretion  of 
the  chairperson  and  the  members. 
Meetings  wiU  generally  be  held  at  the 
U.S.  Customs  Service  headquarters  in 
Washington,  DC.  On  occasion,  meetings 
may  be  held  outside  of  Customs 
Headquarters,  generally  at  a  Customs 
port. 

The  meetings  are  open  to  public 
observers,  including  the  press,  imless 
special  procedures  have  been  followed 
to  close  a  meeting  to  the  public.  The 
Conunittee  may  elect  to  receive  oral  or 
written  presentations  by  parties  not 
directly  represented  by  a  member  of  the 
Conunittee  where  such  presentations 
would  contribute  to  committee 
deliberations. 

No  person  who  is  required  to  register 
imder  the  Foreign  Agents  Registration 
Act  as  an  agent  or  representative  of  a 
foreign  principal  may  serve  on  the 
advisory  conunittee.  Members  shall  not 
be  paid  compensation,  nor  shall  they  be 
considered  federal  government 
employees  for  any  reason.  No  per  diem, 
transportation  or  other  expenses  will  be 
reimbursed  for  the  cost  of  attending 
committee  meetings  at  any  location. 
Membership  on  the  Committee  is 
personal  to  the  appointees.  Regular 
attendance  is  essential  to  the  effective 
operation  of  the  Committee.  Members 
are  selected  based  on  their  individual 
credentials  and  qualifications.  Members 
may  not  designate  alternates  to 
represent  them  at  Committee  meetings. 
In  the  event  of  an  unavoidable  absence 
of  a  member,  even  if  the  meeting  is 
closed  to  the  public,  a  representative  of 
the  member's  organization  may  attend 
the  session  as  a  nonparticipating 
observer. 

Initially,  ioui  members  will  be 
appointed  for  a  term  of  twelve  months 
and  four  members  will  be  appointed  for 
a  term  of  twenty  four  months.  Thereafter 
members  will  serve  for  a  period  of 
twenty  foiu-  months.  Members  who 
served  on  the  Committee  during  a  prior 
two  year  term  or  terms  are  eligible  to 
reapply  for  membership.  However,  it  is 
expected  that  approximately  half  of  the 
seats  on  the  Committee  will  be  filled 
with  new  members. 

Any  interested  person  wishing  to 
serve  on  the  Customs  COBRA  Fees 
Advisory  Committee  must  provide  the 
following:  a  statement  of  interest  and 
reasons  for  application  and  a  complete 
professional  biography  or  resxune.  In 
addition,  applicants  must  state  in  their 
applications  that  they  agree  to  submit  to 
preappointment  security  and  tax  checks. 
There  is  no  prescribed  format  for  the 
application.  Applicants  may  send  a 
cover  letter  describing  their  interest  and 
qualifications,  along  with  a  resume. 


Dated:  February  2,  2000. 
Raymond  W.  Kelly, 

Commissioner  of  Customs. 

[FR  Doc.  00-2724  Filed  2-7-00;  8:45  am) 

BILUNa  CODE  4a20-02-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  6559  &  6559-A 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
6559,  Transmitter  Report  and  Summary 
of  Magnetic  Media  and  Form  6559-A, 
Continuation  Sheet  for  Form  6559. 
DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
Room  5244, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Transmitter  Report  and 
Summary  of  Magnetic  Media  (Form 
6559)  and  Continuation  Sheet  for  Form 
6559  (Form  6559-A). 

OMB  Number:  1545-0441. 

Form  Number:  6559  &  6559-A. 

Abstract:  Forms  6559  and  6559-A  are 
used  by  filers  of  Form  W-2  Wage  and 
Tax  Data  to  transmit  filings  on  magnetic 
media.  SSA  and  IRS  need  signed  jurat 
and  summary  data  for  processing 
piuposes.  The  forms  are  used  primarily 
by  large  employers  and  tax  filing 
services  (service  biu'eaus). 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
ciuxently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 


institutions,  farms,  and  Federal,  state, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
90,000. 

Estimated  Time  Per  Respondent:  18 
min. 

Estimated  Total  Annual  Burden 
Hours:  27,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  vabd  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  teclmology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  28.  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  00-2731  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Brooklyn  District 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Brooklyn  District  Citizen  Advocacy 
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Panel  will  be  hjld  in  Brooklyn,  New 
York. 

DATES:  The  meeting  will  be  held  Friday, 
February  25.  2C 00. 
FOR  FURTHER  INI'DRMATION  CONTACT: 
Eileen  Cain  at  l|-a88-912-1227  or  718- 
488-3555. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  F  ederal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  operatic  nal  meeting  of  the 
Citizen  Advoca  :y  Panel  will  be  held 
Friday,  Februaiy^  25.  2000,  6:00  p.m.  to 
9:00  p.m.  at  the  Internal  Revenue 
Service  Brookl)  n  Building  located  at 
625  Fulton  Street,  Brooklyn.  NY  11201. 
For  more  inforr  lation  or  to  confirm 
attendance,  not  ification  of  intent  to 
attend  the  meet  ing  must  be  made  with 
Eileen  Cain.  Mis.  Cain  can  be  reached 
at  1-888-912-1  227  or  718^88-3555. 
The  public  is  ii  vited  to  make  oral 
comments  from  8:30  p.m.  to  9:00  p.m. 
on  Friday  Feb.  !5,  2000.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  lii  :e  to  have  the  CAP 
consider  a  writ  en  statement,  please  call 
1-888-912-122  7  or  718-^88-3555,  or 
write  Eileen  Ca  n,  CAP  Office,  P.O.  Box 
R,  Brooklyn.  N^  Ml 201.  The  Agenda 
will  include  thi  i  following:  various  IRS 
issues.  Note:  La  st  minute  changes  to  the 
agenda  are  pos!  ible  and  could  prevent 
effective  advan  ;e  notice. 


Dated:  January 
John ).  Mannion, 

Program  Managei 


Service. 

(FR  Doc.  00-273 

BiLUNG  CODE  4830-t)1-P 


29.  2000. 

',  Taxpayer  Advocate 


Filed  2-7-00;  8:45  am] 


DEPARTMENT] OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  Of  Citizen  Advocacy 
Panel,  South  Florida  District 

AGENCY:  Internal  Revenue  Service. 
action:  Notice] 

SUMMARY:  A  pifclic  meeting  of  the  South 
Florida  DistriclCitizen  Advocacy  Panel 
will  be  held  in  port  Myers,  Florida. 
DATES:  The  meeting  will  be  held 
Saturday,  Fehrjiary  26.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Ferree  at  1-888-912-1227  or 
954-423-7974 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  •'ederal  Advisory 
Conunittee  Act,  5  U.S.C.  App.  (1988) 
that  a  Public  m  eeting  of  the  Citizen 
Advocacy  Pan(  1  will  be  held  Saturday, 
February  26,  2i  100,  9:00  a.m.  to  Noon  at 


the  Edison  Community  College, 
Learning  Resource  Building,  J-103 
Corbin  Auditorium,  8099  College 
Parkway  SW,  Fort  Myers,  FL  33919. 

For  more  information  contact  Nancy 
Ferree  at  1-888-912-1227  or  954-423- 
7974.  The  public  is  invited  to  make  oral 
conunents.  Individual  comments  will  be 
limited  to  10  minutes.  If  you  would  like 
to  have  the  CAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  954-423-7974,  or  write  Nancy 
Ferree,  CAP  Office,  7771  W.  Oakland 
Park  Blvd  #225,  Sunrise,  FL  33351.  The 
Agenda  will  include  the  following: 
various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice.  ^ 

Dated:  January  29,  2000. 
Jolin  J.  Mannion, 

Program  Manager,  Taxpayer  Advocate 
Service. 

(FR  Doc.  00-2733  Filed  2-7-00;  8:45  am] 
BILUNO  CODE  4830-01-f> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Citizen  Advocacy 
Panel,  Brooklyn  District 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Brooklyn  District  Citizen  Advocacy 
Panel  will  be  held  in  Uniondale,  New 
York. 

DATES:  The  meeting  will  be  held 
Thursday,  March  2.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Cain  at  1-888-912-1227  or  718- 
488-3555. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 
Thursday,  March  2,  2000,  7:30  p.m.  to 
9:30  p.m.  at  the  Long  Island  Marriott 
Hotel  at  101  James  Doolittle  Boulevard 
9,  Uniondale,  NY  11553.  For  more 
information  or  to  confirm  attendance, 
notification  of  intent  to  attend  the 
meeting  must  be  made  with  Eileen  Cain. 
Mrs.  Cain  can  be  reached  at  1-888-912- 
1227  or  718-488-3555.  The  public  is 
invited  to  make  oral  comments  from 
7:30  p.m.  to  9:30  p.m.  on  Thursday, 
March  2,  2000.  Individual  comments 
will  be  limited  to  5  minutes.  If  you 
would  like  to  have  the  CAP  consider  a 
written  statement,  please  call  1-888- 


912-1227  or  718-488-3555,  or  write 
Eileen  Cain,  CAP  Office,  P.O.  Box  R, 
Brooklyn,  NY  11202.  The  Agenda  will 
include  the  following:  introductions  of 
the  panel  and  open  discussions  with  the 
public. 

Note:  Last  nrinute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  January  29,  2000. 
John  J.  Mannion, 

Program  Manager,  Taxpayer  Advocate 

Service. 

[FR  Doc.  00-2734  Filed  2-7-00;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Summary  of  Precedent  Opinions  of  the 
General  Counsel 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  sxunmary  of 
legal  interpretations  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  These 
interpretations  are  considered 
precedential  by  VA  and  will  be  followed 
by  VA  officials  and  employees  in  future 
claim  matters.  The  summary  is 
published  to  provide  the  public,  and,  in 
particular,  veterans'  benefit  claimants 
and  their  representatives,  with  notice  of 
VA's  interpretation  regarding  the  legal 
matter  at  issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
L.  Lehman,  Chief,  Law  Library, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-6558. 
SUPPLEMENTARY  INFORMATION:  VA 
regulations  at  38  CFR  2.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  imder  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  edl  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  that  must  be 
followed  in  future  benefit  matters  and  to 
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assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

VAOPGCPREC  11-99 

Question  Presented 

a.  To  the  extent  that  provisions  in  the 
Veterans  Benefits  Administration  (VBA) 
(formerly  Department  of  Veterans 
Benefits)  Adjudication  Procedures 
Manual  M21-1  extant  in  1964  purported 
to  constitute  an  absolute  bar  to  service 
coimection  for  retinitis  pigmentosa, 
were  such  provisions  a  valid  exercise  of 
regulatory  authority? 

b.  To  the  extent  that  provisions  in 
VBA  Manual  M21-1  extant  in  1964 
created  a  valid  limitation  on  the  grant  of 
service  connection  for  retinitis 
pigmentosa,  did  such  a  limitation  bar 
service  connection  for  the  in-service 
aggravation  of  preexisting  retinitis 
pigmentosa? 

c.  If  there  was  no  previous  bar  to  the 
award  of  service  connection  for  retinitis 
pigmentosa,  what  statutory  and 
regulatory  provisions  are  for 
consideration  in  determining  the 
effective  date  for  the  award  of  service 
connection  for  retinitis  pigmentosa  in 
the  case  giving  rise  to  this  opinion 
request? 

a.  If  the  award  of  service  coimection 
for  retinitis  pigmentosa  was  barred  at 
the  time  of  a  claimant's  application  for 
benefits,  does  the  application  of  38 
U.S.C.  §  5110(g)  and  38  CFR  §  3.114(a) 
permit  assignment  of  an  effective  date 
based  on  the  effective  date  of  Op.  G.C. 
1-85  (reissued  as  VAOPGCPREC  82-90); 
Op.  G.C.  8-88  (reissued  as 
VAOPGCPREC  67-90)  or  a  1986 
revision  to  VBA  Manual  M21-1? 

Held 

a.  The  provisions  in  paragraph  50.05 
of  chapter  50  of  the  Veterans  Benefits 
Administration  (VBA)  (formerly 
Department  of  Veterans  Benefits) 
Adjudication  Procedures  Manual  M21- 
1  extant  in  1964  did  not  purport  to  bar 
service  connection  for  the  in-service 
aggravation  of  preexisting  retinitis 
pigmentosa. 

b.  The  effective  date  of  the  award  of 
compensation  for  retinitis  pigmentosa  in 
the  case  giving  rise  to  the  opinion 
request  is  governed  by  the  generally- 
applicable  provisions  of  38  U.S.C. 

§  5110(a),  unless  the  Board  determines, 
based  on  its  review  of  the  record,  that 
another  provision  in  chapter  51  of  title 
38,  United  States  Code,  is  applicable  to 
that  effective-date  determination. 

c.  Because  the  statutes  and  regulations 
existing  at  the  time  of  the  veteran's 


claim  for  benefits  permitted  an  award  of 
service  connection  for  in-service 
aggravation  of  retinitis  pigmentosa, 
subsequent  Department  of  Veterans 
Affairs  General  Coimsel  opinions  and 
changes  to  VBA  Manual  M21-1  carmot 
be  considered  "liberalizing"  changes 
which  created  the  right  to  such  benefits. 
Accordingly,  the  effective  dates  of  those 
dociunents  do  not  govern  the  effective 
date  of  the  veteran's  award  under  38 
U.S.C.  §  5110(g)  and  38  CFR  §  3.114(a). 
Effective  Date:  September  2,  1999. 

VAOPGCPREC  12-99 


Question  Presented 

a.  What  is  the  definition  of  the  phrase 
"engaged  in  combat  with  the  enemy,"  as 
used  in  38  U.S.C.  §  1154(b)? 

b.  What  evidence  is  considered 
satisfactory  proof  that  a  veteran  engaged 
in  combat  with  the  enemy? 

c.  Besides  recognized  military 
citations,  what  other  supportive 
evidence  may  be  used  to  support  a 
determination  that  a  veteran  engaged  in 
combat  with  the  enemy? 

d.  Is  a  statement  in  service  personnel 
records  indicating  that  a  veteran 
participated  in  certain  military 
campaigns  or  operations — such  as 
"participated  in  operations  against  Viet 
Cong,  Chu  Lai,  South  Vietnam"  diuing 
a  specified  time  period — sufficient  in 
itself  to  establish  engagement  in  combat, 
or  is  further  evidence  of  actual  or 
threatened  exposure  to  hostile  fire  or 
some  other  similar  type  of  event  or 
threat  required? 

e.  How  does  the  benefit-of-the-doubt 
rule  under  38  U.S.C.  §  5107(b)  apply  in 
determining  whether  a  veteran  engaged 
in  combat  with  the  enemy  for  piuposes 
of38  U.S.C.  §  1154(b)? 

Held 

a.  The  ordinary  meaning  of  the  phrase 
"engaged  in  combat  with  the  enemy,"  as 
used  in  38  U.S.C.  §  1154(b),  requires 
that  a  veteran  have  participated  in 
events  constituting  an  actual  fight  or 
encoimter  with  a  military  foe  or  hostile 
imit  or  instnunentality.  Nothing  in  the 
language  or  history  of  that  statute  or  any 
Department  of  Veterans  Affairs  (VA) 
regulation  suggests  a  more  specific 
definition.  The  issue  of  whether  any 
particular  set  of  circumstances 
constitutes  engagement  in  combat  with 
the  enemy  for  purposes  of  section 
1154(b)  must  be  resolved  on  a  case-by- 
case  basis.  VA  may  issue  regulations 
clarifying  the  types  of  activities  that  will 
be  considered  to  fall  within  the  scope  of 
the  term. 

b.  The  determination  as  to  what 
evidence  may  be  satisfactory  proof  that 
a  veteran  "engaged  in  combat  with  the 


enemy"  necessarily  depends  on  the 
facts  of  each  case.  Determining  whether 
evidence  establishes  that  a  veteran 
engaged  in  combat  with  the  enemy 
requires  evaluation  of  all  pertinent 
evidence  in  each  case,  and  assessment 
of  the  credibility,  probative  value,  and 
relative  weight  of  the  evidence. 

c.  There  is  no  statutory  or  regulatory 
limitation  on  the  types  of  evidence  that 
may  be  used  in  any  case  to  support  a 
finding  that  a  veteran  engaged  in  combat 
with  the  enemy.  Accordingly,  any 
evidence  which  is  probative  of  that  fact 
may  be  used  by  a  veteran  to  support  an 
assertion  that  the  veteran  engaged  in 
combat  with  the  enemy,  and  VA  must 
consider  any  such  evidence  in 
connection  with  all  other  pertinent 
evidence  of  record. 

d.  Whether  a  particular  statement  in 
service-department  records  indicating 
that  the  veteran  participated  in  a 
particidar  "operation"  or  "campaign"  is 
sufficient  to  establish  that  the  veteran 
engaged  in  combat  with  the  enemy 
depends  upon  the  language  and  context 
of  the  records  in  each  case.  As  a  general 
matter,  evidence  of  participation  in  an 
"operation"  or  "campaign"  often  would 
not,  in  itself,  establish  that  a  veteran 
engaged  in  combat,  because  those  terms 
ordinarily  may  encompass  both  combat 
and  non-combat  activities.  However, 
there  may  be  circiunstances  in  which 
the  context  of  a  particular  service- 
department  record  indicates  that 
reference  to  a  particular  operation  or 
campaign  reflects  engagement  in 
combat.  Further,  evidence  of 
participation  in  a  particular  "operation" 
or  "campaign"  must  be  considered  by 
VA  in  relation  to  other  evidence  of 
record,  even  if  it  does  not,  in  itself, 
conclusively  establish  engagement  in 
combat  with  the  enemy. 

e.  The  benefit-of-the-doubt  rule  in  38 
U.S.C.  §  5107(b)  applies  to 
determinations  of  whether  a  veteran 
engaged  in  combat  with  the  enemy  for 
purposes  of  38  U.S.C.  §  1154(b)  in  the 
same  manner  as  it  applies  to  any  other 
determination  material  to  resolution  of 
a  claim  for  VA  benefits.  VA  must 
evaluate  the  credibility  and  probative 
value  of  all  pertinent  evidence  of  record 
and  determine  whether  there  is  an 
approximate  balance  of  positive  and 
negative  evidence  or  whether  the 
evidence  preponderates  either  for  or 
against  a  finding  that  the  veteran 
engaged  in  combat.  If  there  is  an 
approximate  balance  of  positive  and 
negative  evidence,  the  issue  must  be 
resolved  in  the  veteran's  favor. 

Effective  Date:  October  18, 1999. 
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13-99 


Question  Presei  ted 


■  Gene  ral 


1.  Does  a 
opinion  of 
effect  of  overrul 
decisions  of  the 
jurisdiction? 

2.  If  theanswfcr 
obligated  to  awi  rd 
educational  assi  stance 
new  evidence  r<  cei 
claim  finally  de  lied 
liberalizing  Genieral 
was  issued? 


liberalizing  precedent 

Counsel  have  the 
ng  previous  final 
VA  agency  of 


pa*' 


3.  May  VA 
Montgomery  GI 
claim  was  filed 
of  enrollment  ir 
submitted  by  or 
veteran? 


benefits  under  the 
Bill  (MGIB)  when  no 
jy  the  veteran,  but  proof 
qualifying  training  is 
on  behalf  of  the 


Held 


1.  Aprecedei^ 
opinion  that 
existing 
interpretation 
effect  in  regard 
direct  review, 
effect  on  a  final 
decision 


VA  General  Counsel 
invalidates  or  liberalizes  an 
regxilati  >ry  or  statutory 

have  retroactive 
;o  a  claim  still  open  on 

can  have  no  such 
y  adjudicated  agency 


biti 


2.  In  view  of 
conclusion,  it 
the  second  i 


li 


forn 


3.  Under  the 
the  earliest  in 
intent  to  claim 
pursued  in  1991 1 
submission  in 
certification 
are  insufficient 
opinion  about 
the  enrollment 
"informal  clain 
38CFR§21. 
consequently, 
responsibility 
It  does  seem  c 
thereafter,  did 
his  1995 
U.S.C.  §5101(a 
he  had,  we  fine 
CFR§21.7131( 
paying  benefits 
That  regulation 
educational 
paid  for 
prior  to  a  date 
therefor  is  filec , 
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is  affirmative,  is  VA 
retroactive 

benefits  based  on 
ved  in  support  of  a 
before  the 
Counsel  opinion 


1  he  preceding 
unnecessary  to  address 


nqu  iry 


acts  given,  potentially 
di  cation  of  the  veteran's 
lenefits  for  education  he 
would  be  the 
1J999  of  an  enrollment 
Those  facts,  however, 
to  enable  forming  an 
vlrhether  submission  of 
brm  constituted  an 
within  the  meaning  of 
10i9(d)(2)  and, 
apout  the  nature  of  VA's 
act  on  that  submission, 
that  the  veteran, 
not  file  a  formal  claim  for 
enrollment,  as  required  by  38 
.  Nevertheless,  even  if 
the  provisions  of  38 
)  would  have  precluded 
based  on  that  claim, 
provides  that  no 

benefits  may  be 
educat  on/training  received 
year  before  a  claim 


ti) 
har  1 


ass  [Stance 


Effective  Dat  ?;  October  28, 1999. 


VAOPGCPREC  14-99 

Issue 

Is  an  individual  who  successfully 
completes  all  requirements  for 
eligibility  for  educationed  assistance 
benefits  under  the  Montgomery  GI  Bill 
(MGIB)  barred,  under  38  U.S.C. 
§  3011(c)(2),  ft-om  receiving  those 
benefits  if  he  or  she  graduates  from  one 
of  the  U.  S.  military  academies  and 
receives  a  commission  in  the  Armed 
Forces? 

Conclusion 

As  provided  by  38  CFR 
§  21.7042(f)(3).  an  individual  who  has 
met  all  the  military  service  requirements 
to  become  entitled  to  MGIB  benefits,  as 
set  forth  in  38  U.S.C.  §  3011(a)(1)(A)  or 
§  3012(a)(1)(A),  and  who  subsequently 
graduates  from  a  military  academy  and 
is  commissioned  an  officer  in  the 
Armed  Forces  is  not  barred  by  38  U.S.C. 
§  3011(c)(2)  or  §  3012(d)(2)  from 
receiving  the  vested  MGIB  benefits. 
However,  if  an  individual  is 
commissioned  upon  graduating  from  a 
military  academy  after  December  31, 
1976,  and  before  completing  the 
military  service  needed  to  establish 
WGIB  entitlement,  that  individual  is 
disqualified  by  section  3011(c)(2)  and 
section  3012(d)(2)  from  MGIB  eligibility. 

Effective  Date:  November  4,  1999. 

VAOPGCPREC  15-99 

Question  Presented 

Are  the  provisions  of  38  CFR 
§  3.311(b)(3)  and  (4)  valid  insofar  as 
they  appear  to  preclude  claimants  from 
establishing  that  polycythemia  vera  was 
incurred  as  the  result  of  exposure  to 
ionizing  radiation  in  service? 

Held 

Paragraphs  (b)(3)  and  (b)(4)  of  38  CFR 
§  3.311  are  inconsistent  with  38  U.S.C. 
§  1113(b)  to  the  extent  that  those 
regulatory  provisions  purport  to 
preclude  a  claimant  from  establishing 
by  evidence  that  a  particular  veteran 
inc\irred  polycythemia  vera  as  the  result 
of  exposure  to  ionizing  radiation  in 
service.  The  Department  of  Veterans 
Affairs  (VA)  may  not  rely  upon  38  CFR 
§  3.311(b)(3)  and  (4)  as  a  basis  for 
summarily  denying  any  claim  that 
polycythemia  vera  was  incurred  as  a 
result  of  exposure  to  ionizing  radiation 
in  service.  Rather,  VA  must  give  a 
claimant  the  opportunity  to  submit 
evidence  to  establish  that  a  particular 


veteran  incurred  polycythemia  vera  as 
the  result  of  exposure  to  ionizing 
radiation  in  service. 
Effective  Date:  November  16,  1999. 

VAOPGCPREC  16-99 

Questions  Presented 

a.  May  a  claimant  who  has  been 
discharged  from  active  duty  with  an 
entry  level  separation  due  to  fraudulent 
enlistment  and  credited  with  zero  net 
active  service  time  by  the  Air  Force  be 
considered  a  veteran  under  38  U.S.C. 
§101(2)? 

b.  Should  VA  consider  an  Air  Force 
enlistment  which  is  terminated  with  an 
entry  level  separation  to  have  been 
voided  by  the  service  department  under 
38  CFR  §3.14? 

c.  For  purposes  of  38  CFR  §  3.14(a),  if 
the  service  department  has  voided  an 
enlistment,  is  concealment  of  past 
illegal  behavior  a  basis  for  considering 
the  discharge  to  have  been  under 
dishonorable  conditions? 

d.  Does  38  CFR  §  3.12(k){l)  compel  a 
finding  that  a  claimant's  military  service 
terminated  by  an  uncharacterized  entry 
level  separation  was  "under  conditions 
other  than  dishonorable,"  regardless  of 
the  circumstances  surrounding  the 
separation  from  service? 

Held 

a.  A  claimant  who  served  on  active 
duty  in  the  Air  Force  and  was 
discharged  from  such  service  with  an 
entry  level  separation  due  to  fraudulent 
enlistment  may  qualify  as  a  veteran 
under  the  provisions  of  38  U.S.C. 
)101(2),  even  though  the  claimant  was 
not  credited  with  any  net  active  service 
time. 

b.  Section  3.12(k)(l)  of  title  38,  Code 
of  Federal  Regulations,  requires  a 
finding  that  an  individual  who  was 
released  from  military  service  with  an 
uncharacterized  entry  level  separation 
was  separated  "imder  conditions  other 
than  dishonorable."  In  such  a  case,  the 
provisions  of  38  CFR  §  3.14(a)  and  (b) 
concerning  enlistments  voided  by  the 
service  department  are  not  controlling 
for  purposes  of  determination  of 
character  of  discharge. 

Effective  Date:  December  15,  1999. 

By  Direction  of  the  Secretary. 
Leigh  A.  Bradley, 

General  Counsel. 

[PR  Doc.  00-2762  Filed  2-7-00;  8:45  am] 
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DEPARTMEFfTjOF  THE  INTERIOR 
Bureau  of  Lam  I  Management 

43CFRPart25M) 
[WO-350-1410-(J0-24  1A] 
RIN  1004-AD34 

Alaska  Native  Veterans  Allotments 


agency:  Bureav 
Interior. 
ACTION:  Propos(fd 


of  Land  Management, 
rule. 


summary:  The  bureau  of  Land 
Management  (E|LM)  proposes  to  amend 
its  regulations  Ip  allow  certain  Alaska 
Native  veterana  another  opportimity  to 
apply  for  a  Native  allotment  under  the 
repealed  Nativa  Allotment  Act  of  1906. 
Congress  passe(  1  the  Alaska  Native 
Veterans  Law  in  1998  which  mandates 
regulations  to  ii  nplement  it.  This  action 
would  enable  certain  Alaska  Native 
veterans  who,  because  of  their  military 
service,  were  m  )t  able  to  apply  for  an 
allotment  diuir  g  the  early  1970s,  to  do 
so  now. 

DATES:  CommeiUs:  Send  your  comments 
to  reach  BLM  by^  April  10.  2000.  BLM 
will  not  necessi  uily  consider  any 
comments  rece  ved  after  the  above  date 
during  its  decis  ion  on  the  proposed 
rule. 

ADDRESSES:  Co  nwents:  You  may  mail 
comments  to  B  ireau  of  Land 
Management,  /  dministrative  Record, 
Room  401  LS,  :  849  C  Street,  NW., 
Washington,  Di]  20240.  You  may  also 
hand-deliver  c<  nunents  to  BLM  at  Room 
401,  1620  L  Sti3et.  NW.,  Washington, 
DC.  For  inform  ition  about  filing 
comments  electronically,  see  the 
SUPPLEMENTARY  INFORMATION  section 
under  "Electro  lie  access  and  tiling 
address." 

FOR  FURTHER 

Connie  Van 
Conveyance 
Land  Managen^ent 
Avenue,  #13, 
7599:  telephi 
Frank  Bnmo, 
Management, 
(WO-630),  Ma 
NW.,  Washing^ 
(202)452-035 
or  Mr.  Bruno, 
telecommunic4ti 
(TDD)  may  cal 
Relay  Servio 
hours  a  da  v. 


ion? 


SUPPLEMENT AR  r 

I.  Public;  Commefit 

II.  Background 

III.  Discussion  o 

IV.  Procedural  Matters 


INFORMATION  CONTACT: 

Division  of 
M  magement.  Bureau  of 
222  West  Seventh 
/^chorage,  Alaska  99513- 

(907) 271-3767;  or 
I  ureau  of  Land 
I  egulatory  Affairs  Group 
1  Stop  401,  1620  L  Street, 
n.  DC  20036;  telephone 
To  reach  Ms.  Van  Horn 
ividuals  who  use  a 
ons  device  for  the  deaf 
the  Federal  Information 
1-800-877-8339  24 
e(ven  days  a  week. 


indi 


it 


information: 

Procedures 


Proposed  Rule 


I.  Public  Comment  Procedures 

Electronic  Access  and  Filing  Address 

You  may  view  an  electronic  version  of 
this  proposed  rule  at  BLM's  Internet 
home  page:  www.blm.gov.  You  may 
also  comment  via  the  Internet  to: 
WC)Comment@blin.gov.  Please  also 
include  "Attention:  '1004-AD34'  and 
your  name  and  return  address  in  your 
Internet  message."  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (202)  452-5030. 

Written  Comments 

Written  comments  on  the  proposed 
rule  should  be  specific,  should  be 
confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  possible,  comments  should 
reference  the  specific  section  or 
paragraph  of  the  proposal  which  the 
commenter  is  addressing.  BLM  may  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  the  final  rule 
comments  which  BLM  receives  after  the 
close  of  the  comment  period  (See  DATES) 
or  comments  delivered  to  an  address 
other  than  those  listed  above  (See 
ADDRESSES). 

Comments,  including  names,  street 
addresses,  and  other  contact 
information  of  respondents,  will  be 
available  for  public  review  at  this 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday,  except  Federal  holidays. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  request 
that  BLM  consider  withholding  yoiu- 
name,  street  address,  and  other  contact 
information  (such  as:  Internet  address, 
FAX  or  phone  number)  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  BLM  will  honor 
requests  for  confidentiality  on  a  case-by- 
case  basis  to  the  extent  allowed  by  law. 
BLM  will  make  available  for  public, 
inspection  in  their  entirety  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

n.  Background 

The  Alaska  Native  Claims  Settlement 
Act  of  December  18,  1971  (ANCSA;  43 
U.S.C.  1601  et  seq.)  repealed  the  Native 
Allotment  Act  of  1906  (34  Stat.  197,  as 
amended,  42  Stat.  415  and  70  Stat.  954, 
43  U.S.C.  270-1  through  270-3  (1970) 
on  December  18,  1971.  During  the  time 
just  before  the  1906  Act  was  repealed, 
certain  Alaska  Natives  who  were 


eligible  to  apply  for  allotments  were 
serving  in  the  U.S.  military  and  may 
have  missed  their  opportimity  to  apply 
because  of  their  military  service. 

Section  432  of  Public  Law  105-276 
(43  U.S.C.  1629g)  of  October  21, 1998, 
allows  certain  Alaska  Native  veterans  a 
new  opportimity  to  apply  for  allotments 
under  the  1906  Act  as  it  was  in  effect 
before  its  repeal.  Public  Law  105-276 
amended  ANCSA  by  adding  section  41, 
requiring  the  Department  of  the  Interior 
to  create  regulations  within  18  months 
to  carry  it  out. 

m.  Discussion  of  Proposed  Rule 

A.  How  To  Read  This  Rulemaking 

What  Is  the  Best  Way  To  Read  This 
Rulemaking  To  Understand  What  BLM 
Is  Proposing  and  Why? 

The  part  you  are  reading  now  is  called 
the  preamble.  It  discusses  why  BLM  is 
proposing  the  regulatory  text  and 
expands  on  elements  of  it. 

The  "regulatory  text"  is  the  part  that 
follows  the  authorization  of  the 
rulemaking  by  the  Assistant  Secretary  of 
the  Interior,  and  begins  with  "Part 
2568 — Alaska  Native  Allotments  for 
Certain  Veterans." 

This  regulatory  text  is  what  would 
become  the  regiilation  in  the  Code  of    , 
Federal  Regulations  to  implement  the 
Alaska  Native  Veterans  program  should 
this  proposed  rulemaking  become  final. 
It  is  what  BLM  is  proposing. 

B.  The  Laws  Which  Authorize  This 
Rulemaking 

What  Authorizes  BLM  To  Grant  an 
Allotment  To  Certain  Veterans? 

Section  432  of  Public  Law  105-276 
(43  U.S.C.  1629g)  of  October  21,  1998 
(hereafter  referred  to  as  the  Alaska 
Native  Veterans  law)  and  ANCSA 
authorize  this  proposed  rulemaking. 

Why  Was  the  1998  Law  Enacted? 

Alaska  Native  Allotments  were 
originally  authorized  by  the  Native 
Allotment  Act  of  1906,  which  was 
repealed  by  Section  18  of  ANCSA  on 
December  18.  1971.  In  the  years  before 
the  repeal,  several  Native  advocacy 
groups  had  anticipated  that  the  law 
would  be  repealed.  Between  1969  and 
1971,  they  contacted  eligible  Alaska 
Natives  who  had  not  applied  for 
allotments  to  help  them  with  their 
applications.  However,  Alaska  Natives 
who  were  in  the  military  just  before  the 
repeal  could  not  be  readily  reached.  The 
1998  law  allows  certain  Alaska  Native 
veterans  another  opportunity  to  file 
allotment  applications. 
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C.  Regulations  Which  Affect  This 
Rulemaking 

Would  Existing  Regulations  Also  Apply 
To  Those  Filing  Under  These  Proposed 
Regulations? 

Yes.  Existing  regulations  implement 
the  1906  Native  Allotment  Act  (43  CFR 
part  2561),  shorespace  limitations  and 
waivers  (43  CFR  part  2094).  and  the 
Department  of  the  Interior's  hearings 
and  appeals  procedures  (43  CFR  part  4). 

How  Do  These  Existing  Regulations 
Relate  to  the  Proposed  Regulations? 

Persons  applying  imder  these 
proposed  regulations  must  also  comply 
with  the  existing  regulations.  In  the 
event  that  the  regulations  are 
inconsistent,  these  rules  must  be 
followed. 

D.  Interested  Parties 

Is  BLM  Required  To  Consult  With 
Anyone  on  These  Regulations? 

Yes.  Section  41(e)  of  ANCSA  requires 
BLM  to  consult  with  Alaska  Native 
groups  before  enacting  regulations 
which  affect  them. 

Which  Interested  Parties  Were  Involved 
in  This  Rulemaking? 

The  Bureau  of  Land  Management, 
Bureau  of  Indian  Affairs,  National  Park 
Service.  Fish  and  Wildlife  Service,  and 
the  Office  of  the  Special  Assistant  to  the 
Secretary  for  Alaska  met  several  times 
with: 

•  TheLandCommitteeof  the  Alaska 
Federation  of  Natives  (AFN). 

•  Various  ANCSA  corporations. 

•  Native  groups  providing  Bureau  of 
Indian  Affairs  realty  services  under 
Indian  Self  Determination  and 
Education  Assistance  Act  (ISDEA;  Pub. 
L.  93-638)  contracts. 

•  Oiher  Native  individuals. 

How  Were  They  Involved? 

Before  BLM  wrote  this  proposed 
regulation  it  asked  them  to  comment  on 
the  Alaska  Native  Veterans  Law.  and  on 
how  it  should  be  implemented: 

•  Interior  Department  representatives 
met  twice  with  members  of  the  AFN 
Land  Committee  to  discuss  the  statute 
and  its  implementation. 

•  Dvuing  the  annual  ISDEA  Tribal 
Service  Providers  Conference  in 
Anchorage  in  December.  1998.  BIA. 
BLM,  and  the  Special  Assistant's  Office 
held  two  meetings  to  field  questions  and 
to  record  suggestions  from  realty  service 
providers  and  others. 

•  Also  in  December  1998,  BLM  and 
BLA  addressed  the  shareholders  of 
Bristol  Bay  Native  Corporation  to 
explain  the  Alaska  Native  Veterans  law. 


and  the  process  of  developing 
regulations. 

•  A  February  5,  1999,  letter  from  the 
BLA  Area  Director  to  Native  leaders  was 
distributed  to  hundreds  of  tribal  and 
corporate  Native  groups  in  Alaska.  In 
the  letter  BIA  asked  for  comments  on 
the  existing  Native  allotment  regulations 
and  the  Alaska  Native  Veterans  law. 
Several  realty  contractors  and  ANCSA 
corporations  submitted  detailed  written 
comments  and  suggestions.  The  Interior 
agencies  studied  these  and  considered 
them  in  the  drafting  of  these  proposed 
regidations. 

•  In  early  May  1999  BLM  sent  copies 
of  the  draft  regulations  to  about  450 
Native  individuals  and  groups,  and 
invited  them  to  attend  meetings  in 
Anchorage  on  May  19  and  Fairbanks  on 
May  21.  to  review  the  draft  in  detail 
with  Interior  Department 
representatives  and  to  discuss  and 
record  comments  and  suggested 
changes.  BLM  published  notices  of 
these  two  meetings  in  the  Anchorage 
Daily  News  and  the  Fairbanks  Daily 
News  Miner.  BLM  also  encouraged  the 
Native  entities  to  submit  written 
comments.  After  the  meetings.  BLM 
thoroughly  reviewed  written  comments, 
oral  comments  they  had  recorded,  and 
the  draft  regulations  to  see  how  many 
suggested  changes  BL^  could  adopt. 
BLM  did  not  adopt  changes  that  were 
contrary  to  law  or  would  have  created 
different  allotment  requirements  for 
Alaska  Native  veterans  than  those  that 
the  original  allottees  had  to  meet  under 
the  1906  Act. 

E.  Qualifications  for  an  Alaska  Native 
Veteran  Allotment 

How  Did  BLM  Choose  the  Definitions  of 
"Alaska  Native"  and  "Veteran"  in  These 
Regulations? 

The  definition  of  "Alaska  Native"  is 
the  same  as  the  one  currently  used  for 
the  Native  Allotment  Act  of  1906.  BLM 
chose  this  definition  because  Native 
veterans  must  meet  the  same  Native 
status  requirements  as  persons  who 
applied  under  the  Native  Allotment  Act 
of  1906  while  it  was  in  effect. 

Congress  said  in  the  Alaska  Native 
Veterans  law  that  the  term  "veteran" 
would  have  the  same  meaning  as  it  has 
in  38  U.S.C.  101.  paragraph  2,  which  is 
the  Department  of  Veterans  Affairs'  legal 
definition. 

F.  Applying  for  an  Allotment 
Who  Is  Eligible  for  an  Allotment? 

You  may  be  eligible  for  an  allotment 


if: 

(1)  You  would  have  been  eligible  for 
an  allotment  under  the  Native 


Allotment  Act  as  it  was  in  effect  before 
December  18,  1971; 

(2)  You  are  a  veteran  who  served  at 
least  six  months  between  January  1, 
1969.  and  June  2.  1971.  or  enlisted  or 
was  drafted  after  June  2.  1971,  but 
before  December  3. 1971. 

You  are  not  eligible  for  an  allotment 
if  you  already  received  an  allotment 
under  the  Native  Allotment  Act  (imless 
you  received  an  allotment  interest  by 
inheritance,  devise,  gift,  or  purchase]  or 
if  you  had  a  pending  allotment 
application  on  October  21. 1998. 

May  a  Personal  Representative  Apply  on 
Behalf  of  an  Eligible  Deceased  Veteran? 

Yes,  a  personal  representative  who 
acts  for  the  benefit  of  the  deceased 
veteran's  heirs  may  apply  on  behalf  of 
an  eligible  deceased  veteran.  The 
personal  representative  must  prove 
either  (1)  that  he  or  she  has  been 
appointed  by  the  proper  court  or  (2)  that 
the  appointment  process  has  begun.  A 
personal  representative  may  apply  only 
on  behalf  of  an  individual  who,  between 
January  1,  1969,  and  December  31, 1971: 
(1)  Was  killed  in  action;  (2)  was 
wounded  in  action  and  was  later 
determined  by  the  Department  of 
Veterans  Affairs  to  have  died  as  a  direct 
consequence  of  that  woimd;  or  (3)  died 
while  a  prisoner  of  war. 

Under  What  Cinnunstances  Will  BLM 
Accept  or  Reject  the  Appointment  of  a 
Personal  Representative? 

BLM  will  accept  an  appointment  of  a 
personal  representative  made  any  time 
after  an  eligible  person  dies,  even  if  that 
appointment  was  made  before  the 
Alaska  Native  Veterans  law  was 
enacted. 

BLM  will  reject  an  appointment  of  a 
personal  representative  if  the 
appointment  process  is  incomplete 
when  the  allotment  application  is  filed 
and  the  prospective  personal 
representative  does  not  file  proof  of  the 
appointment  within  18  months  after  the 
application  filing  deadline. 

When  Must  I  Apply  for  an  Allotment? 

You  must  apply  no  later  than  18 
months  after  this  rule  becomes  effective. 

What  Information  Must  I  Include  in  My 
Application? 

You  must  include  the  following 
information  in  yoiu  application:  Name, 
address,  date  of  birth,  telephone 
number,  dates  of  military  service, 
branch  of  service,  legal  description  of 
land  for  which  you  are  applying,  dates 
of  occupancy  of  land,  description  and 
value  of  improvements  on  land,  and  an 
explanation  of  your  specific  uses  of 
land.  You  must  also  file  a  Certificate  of 
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proper  time  frame  to  be  eligible  for  an 
allotment  under  the  Alaska  Native 
Veterans  law. 

Since  the  Alaska  Native  Veterans  law 
also  requires  you  to  have  been  eligible 
for  an  allotment  under  the  Native 
Allotment  Act  of  1906,  you  would  need 
to  show  proof  that  BIA  has  determined 
you  are  an  Alaska  Native  under  the  1906 
Act  and  the  regulations  (43  CFR  2561.0- 
3)  associated  with  the  1906  Act. 

May  I  File  Additional  Information  To 
Prove  My  Use  and  Occupancy? 

You  may  file  supporting  evidence 
such  as  photographs  and  statements 
ft-om  knowledgeable  witnesses 
describing  when  and  how  you  used  the 
allotment  for  which  you  are  applying. 
You  may  also  accompany  the  BLM  field 
examiner  to  the  land  and  show  physical 
evidence  of  your  use. 

Why  Would  I  Have  To  Prove  Use  and 
Occupancy  That  Began  More  Than 
Thirty  Years  Ago?  Why  Can't  I  Simply 
Apply  for  Available  Land? 

To  be  eligible  for  this  new 
opportunity,  a  veteran  must  prove  use 
and  occupancy  as  if  he  or  she  had 
applied  for  an  allotment  before  the 
Native  Allotment  Act  was  repealed  in 
1971.  The  Alaska  Native  Veterans  law 
allows  veterans  who  missed,  due  to 
their  military  service,  their  opportunity 
to  apply  for  an  allotment  by  1971  to 
apply  now  for  an  allotment  under  the 
Native  Allotment  Act  of  1906. 

If  BLM  Finds  Errors  in  My  Application 
Will  BLM  Give  Me  a  Chance  To  Correct 
the  Application? 

Yes.  BLM  will  give  you  at  least  60 
days  to  correct  errors.  If  you  fail  to  do 
so  within  the  time  we  give,  BLM  will 
reject  your  application. 

G.  The  Type  of  Land  Available  for  an 
Allotment 

If  I  Am  Eligible,  What  Land  May  BLM 
Convey  to  Me? 

The  BLM  may  only  convey  land  that 
is  currently  owned  by  the  federal 
government,  is  not  a  regularly  used  and 
recognized  campsite,  is  not  valuable  for 
minerals,  and  does  not  have  a  special 
status.  The  special  status  may  include 
land: 

(a)  Selected  but  not  conveyed  to  either 
the  State  of  Alaska  or  a  Village  or 
Regional  Corporation, 

(b)  Withdrawn  for  any  reason, 

(c)  Selected  or  claimed,  but  not 
conveyed,  imder  a  public  land  law. 

How  Much  Land  May  I  Apply  For? 

You  may  apply  for  one  or  two  parcels 
which  may  not  total  more  than  160 
acres.  In  the  case  of  water  frontage  you 


may  apply  for  a  half  mile  (160  rods)  but 
if  you  apply  for  more  than  a  half-mile 
BLM  will  treat  your  application  as  a 
request  to  waive  this  limitation. 

What  Happens  if  the  Land  for  which  I 
Qualified  is  no  Longer  Owned  by  the 
Government? 

The  Alaska  Native  Veterans  law 
allows  eligible  veterans  only  to  receive 
allotments  of  land  that  are  currently 
owned  by  the  Federal  government.  BLM 
has  no  authority  to  convey  land  to  you 
that  is  not  now  owned  by  the  Federal 
government,  even  if  it  was  Federal  land 
when  you  first  began  to  use  and  occupy 
it.  If  you  apply  for  this  type  of  land  BLM 
must  reject  your  application. 

May  I  Choose  an  Alternative  Allotment 
If  My  Original  Allotment  Choice  Is 
Unavailable? 

You  may  be  able  to  choose  an 
alternative  allotment  if  your  original 
choice  was  for  certain  types  of  Federal 
land  that  BLM  cannot  convey  to  you. 
Section  2568.110  lists  the  types  of  land 
for  which  you  may  apply.  The  land 
must  be  within  the  same  ANCSA  region 
as  the  land  in  your  original  application. 

Only  applicants  whose  original  choice 
is  for  land  in  a  National  Park  unit,  and 
who  meet  the  use  and  occupancy 
requirements  for  that  land,  Ccui  qualify 
to  receive  an  allotment  of  National  Park 
land.  You  caimot  choose  an  alternative 
allotment  on  National  Park  land  if  your 
original  choice  of  land  cannot  be 
conveyed  to  you. 

You  cannot  choose  an  alternative 
allotment  if  your  original  choice  was  for 
land  that  is  not  currently  owned  by  the 
Federal  government. 

If  I  Have  To  Apply  for  an  Alternative 
Allotment,  When  Do  I  Have  To  Apply? 

BLM  must  receive  your  request  within 
12  months  of  when  you  received 
notification  that  you  are  eligible  for  an 
alternative  allotment  or  within  the 
original  18-month  deadline  if  that  is 
longer. 

Can  BLM  Convey  to  Me  Both  the  Land 
and  the  Rights  to  Valuable  Minerals? 

No.  The  Native  Allotment  Act  of  1906 
authorized  allotment  of  only 
nonmineral  land.  A  1956  amendment  to 
the  Act  allowed  allotment  of  land 
known  to  be  valuable  for  coal,  oil,  or 
gas.  However,  ownership  of  those 
minerals,  along  with  the  right  to  extract 
them,  remains  with  the  Federal 
government  when  BLM  conveys  the 
land. 

BLM  cannot  convey  a  Native 
allotment  on  land  known  to  be  valuable 
for  minerals  like  gold  or  silver  or  other 
hardrock  minerals.  If  you  apply  for  an 
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allotment  of  land  known  to  be  valuable 
for  such  minerals  BLM  must  reject  your 
application. 

What  If  the  land  Is  Valuable  for  Sand 
and  Gravel? 

Alaska  Native  veterans  cannot  receive 
allotments  of  land  known  to  be  valuable 
for  sand  or  gravel.  The  Alaska  Native 
Veterans  law  says  that  the  eligibility  for 
allotments  is  imder  the  1906  Act  as  it 
was  in  effect  before  December  18. 1971. 
Since  the  law  at  that  time  considered 
land  valuable  for  sand  or  gravel  to  be 
mineral  and  not  available  for  allotment, 
BLM  cannot  convey  such  land  to  Alaska 
Native  veterans. 

Some  Alaska  Natives  who  applied 
imder  the  1906  Act  for  land  known  to 
be  valuable  for  sand  or  gravel  have 
received  their  allotments.  This  is 
because  Section  905(a)(3)  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  1980  (ANILCA)  states  that  land 
valuable  for  sand  or  gravel  is 
"nonmineral"  imder  the  1906  Act.  Since 
the  authority  under  the  Alaska  Native 
Veterans  Law  is  the  1906  Act  ais  it  was 
in  effect  in  1971,  this  1980  amendment 
cannot  be  applied  to  Alaska  veteran 
allotments. 

What  Is  a  Conservation  System  Unit 
(CSU)? 

A  CSU  is  an  Alaska  imit  of  the 
National  Park  System,  National  Wildlife 
Refuge  System,  National  Wild  and 
Scenic  Rivers  System,  National  Trails 
System,  National  Wilderness 
Preservation  System,  or  a  National 
Forest  Monument. 

Can  I  Receive  Title  to  an  Allotment  in 
AnyOneoftheCSU's? 

No.  It  may  be  possible  for  you  to 
receive  title  to  an  allotment  in  certain 
CSU's,  but  you  cannot  receive  title  to  an 
allotment  of  any  land  designated  as 
wilderness  by  statute  or  of  any  land  in 
a  National  Forest  Monument  CSU 
because  the  Alaska  Native  Veterans  law 
specifically  prohibits  conveyance  of 
such  land. 

In  Those  CSU  Units  Where  I  Am 
Permitted  To  Receive  an  Allotment,  Are 
There  Any  Special  Limitations  or 
Procedures? 

Congress  provided  that  the  CSU 
manager  may  find  that  conveyance  of 
the  land  in  your  allotment  application 
would  be  inconsistent  with  the 
purposes  for  which  the  CSU  was 
established.  However,  you  woidd  still 
be  able  to  receive  an  alternative 
allotment  from  other  lands  in  or  outside 
the  CSU,  other  than  in  a  National  Park. 

You  must  show  that  you  used  and 
occupied  youi  original  allotment  choice 


to  be  able  to  choose  an  alternative 
allotment.  You  would  not  have  to  show 
use  and  occupancy  of  your  alternative 
allotment. 

The  Alaska  Native  Veterans  law 
emerged  after  long  discussions  between 
Congressional  staff  and  Department  of 
the  Interior  officials.  Congress  could 
have  decided  not  to  allow  any  veterans' 
allotments  within  CSU's.  However,  to 
balance  the  rights  of  Native  veterans  and 
the  desire  to  protect  the  unique  values 
of  the  CSU's,  Congress  and  the 
Department  agreed  to  this  compromise 
which  allows  allotments  within  certain 
CSU's  if  the  allotment  is  consistent  with 
the  purpose  of  the  CSU. 

How  Will  a  CSU  Manager  Determine  If 
Conveyance  of  My  Allotment  Would  Be 
Consistent  With  CSU  Purposes? 

Each  CSU  was  created  by  a  law  or 
withdrawal  order  which  explains  the 
reasons  the  CSU  was  created.  The 
manager  of  the  CSU  wall  make  each 
determination  on  a  case-by-case  basis, 
taking  into  account  such  factors  as: 

(a)  The  law  or  withdrawal  order 
which  created  the  CSU, 

(b)  The  mission  of  the  agency  that 
manages  the  CSU, 

(c)  The  proximity  of  the  allotment  to 
land  that  has  already  been  conveyed  to 
a  Native  corporation, 

(d)  Issues  relating  to  access  to  and 
from  the  allotment,  and 

(e)  The  possible  ciunulative  effects  on 
the  CSU  of  all  the  activities  that  would 
take  place  on  the  allotment. 

Is  It  Possible  That  I  Might  Not  Receive 
Any  Land  at  All,  Even  If  I  Qualify  To 
Apply  for  an  Allotment? 

Yes,  it  is  possible  that  you  might  not 
receive  an  edlotment  even  if  you  are  a 
qualified  Alaska  Native  Veteran.  For 
example,  if  you  apply  for  land  that  is 
not  cturently  owned  by  the  Federal 
government,  BLM  would  have  to  reject 
your  application  and  you  would  not  be 
able  to  choose  an  alternative  allotment. 
BLM  would  also  reject  your  application 
if  you  apply  for  land  known  to  be 
valuable  for  certain  minerals  and  you 
would  not  be  able  to  choose  land 
elsewhere.  If  you  fail  to  correct  errors  or 
fail  to  complete  an  application  in  a 
timely  manner,  your  application  may  be 
rejected. 

H.  Appeals 

What  can  I  do  if  I  disagree  with  any  of 
the  decisions? 

You  may  appeal  all  decisions,  except 
for  the  CSU  compatibility  decisions  or 
determinations  made  by  the  Department 
of  Veterans  Affairs,  to  the  Interior  Board 
of  Land  Appeals.  There  is  aUeSppeal 


process  for  CSU  compatibility  decisions 
that  is  described  in  §§  2568.121  through 
2568.123.  Determinations  made  by  the 
Department  of  Veterans  Affairs  have  to 
be  appealed  through  that  department's 
process. 

Why  Is  The  Appeal  Process  for  CSU 
Decisions  Different  From  the  Appeal 
Process  for  Other  Types  of  Allotment 
Decisions? 

Most  allotment  decisions  issued  by 
BLM  that  are  appealed  to  the  Interior 
Board  of  Land  Appeals  (IBLA)  involve 
questions  of  law  or  evaluation  of  facts 
and  evidence  to  determine  ehgibility. 
However,  the  question  of  whether  an 
allotment  is  incompatible  within  a  given 
CSU  requires  the  technical  knowledge  * 
of  that  CSU's  managers.  The  three 
Department  of  the  Interior  agencies 
(Bureau  of  Land  Management,  National 
Park  Service,  Fish  and  Wildlife  Service) 
responsible  for  CSU's  already  have 
resoiure  decision  appeal  processes 
similar  to  the  one  contained  in  this 
proposed  regulation.  The  Department 
believes  this  proposed  CSU  appeal 
process  would  be  the  most  efficient. 

The  time  fi^mes  in  these  proposed 
regulations  would  ensure  that 
disagreements  are  resolved  as  quickly  as 
possible  so  that  conveyance  of 
allotments  would  not  be  excessively 
delayed. 

rv.  Procedural  Matters 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

These  proposed  regidations  are  not  a 
significant  regulatory  action  and  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  These  proposed* 
regulations  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
They  will  not  adversely  affect  in  a 
material  way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
These  proposed  regulations  will  not 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency.  These 
proposed  regulations  dojiot  alter  the 
budgetary  effects  of  entiflements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients;  nor  do 
they  raise  novel  legal  or  policy  issues. 
The  effect  of  these  proposed  regulations 
will  be  on  a  limited  number  of 
individuals  who  are  qualified  to  apply 
for  allotments  and  on  the  Interior 
Department  agencies  responsible  for 
administering  the  allotment  program. 
The  allotment  application  period  is 
limited  by  law  to  18  months,  and 
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Clarity  of  the  Re  gulations 

Executive  Or(  er  12866  requires  each 
agency  to  write  •egulations  that  are 
simple  and  easy  to  understand.  We 
invite  your  com  nents  on  how  to  make 
these  proposed  egulations  easier  to 
luiderstand.  inc  uding  answers  to 
questions  such  <  s  the  following:  (1)  Are 
the  requirement !  in  the  proposed 
regulations  cleaj  ly  stated?  (2)  Do  the 
proposed  regula  tions  contain  technical 
language  or  jargi  )n  that  interferes  with 
their  clarity?  (3)  Does  the  format  of  the 
proposed  regulations  (grouping  and 
order  of  secUoni,  use  of  headings, 
paragraphing  et( :.)  aid  or  reduce  their 
clarity?  (4)  Wou  d  the  regulations  be 
easier  to  unders  and  if  they  were 
divided  into  ma  re  {but  shorter)  sections? 
(A  "section"  ap  )ears  in  bold  type  and 
is  preceded  by  t  le  symbol  "%"  and  a 
numbered  headjng,  for  example  Sec. 
2568.61  Where  (lo  I  file  my 
application?)  (sl  Is  the  description  of 
the  proposed  re|ulations  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  h((lpful  in  understanding 
the  proposed  re;  julations?  How  could 
this  descriptiott  be  more  helpful  in 
making  the  prof  osed  regulations  easier 
to  understand? 

Please  send  a)  ly  comments  you  have 
the  regulations  to  the 
address  specific  d  in  the  ADDRESSES 
section. 
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This  rule  applies  only  to  Alaska  Native 
veterans  as  individuals.  Therefore,  the 
Department  of  the  Interior  certifies  that 
this  document  will  not  have  any 
significant  impacts  on  small  entities 
under  the  Regulatory  Flexibility  Act. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

These  proposed  regulations  are  not  a 
"major  rule"  as  defined  at  5  U.S.C. 
804(2).  This  proposed  rule  does  not 
meet  any  of  the  criteria  for  a  "major 
rvde"  imder  the  definition  contained  in 
SBREFA.  The  proposed  rule  would 
result  in  some  costs  to  allotment 
applicants,  and  to  the  Department  of  the 
Interior  to  implement  the  allotment 
program  over  the  next  several  years.  It 
would  not  result  in  major  cost  or  price 
increases  for  consumers,  industries,  or 
regions,  and  the  cost  increases  for 
government  agencies  would  be  smedl. 
This  proposed  rule  would  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iruiovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  The  total 
annual  effect  on  the  economy  would  be 
far  below  $100  million.  Based  on 
Department  of  Veterans  Affairs  data, 
BLM  estimates  that  about  1,100 
individuals  with  at  least  one  quarter 
Alaska  Native  blood  meet  the  military 
service  criteria  in  the  Alaska  Native 
Veterans  law  and  may  be  eligible  to 
apply  for  allotments.  If  each  applicant 
were  to  choose  the  maximum  number  of 
land  parcels  allowed  (2),  the  total 
number  of  parcels  involved  would  be 
2,200.  BLM  estimates  the  cost  of 
processing  an  application  for  a  single 
allotment  parcel  does  not  exceed 
$25,000,  including  the  cost  of 
adjudication,  examination,  survey,  and 
conveyance.  This  estimate  is  based  on 
the  average  cost  of  processing  allotment 
applications  originally  filed  under  the 
Alaska  Native  Allotment  Act  of  1906. 
The  total  cost  to  process  2,200  parcels 
would  be  $55  million  over  the  life  of  the 
program,  which  is,  the  statutory  18- 
month  application  period  and  as  many 
additional  years  as  necessary  to 
complete  all  applications.  In  no  case 
would  these  costs  approximate  the  $100 
million  annual  impact  threshold. 

Unfunded  Mandates  Reform  Act 

These  proposed  regulations  do  not 
impose  an  unfunded  mandate  on  State, 
local,  or  tribal  governments  or  the 
private  sector  of  more  than  $100  million 
per  year;  nor  do  these  proposed 
regulations  have  a  significant  or  unique 
effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  The 
only  mandate  imposed  on  State 


govermnents  would  be  for  the  State 
court  appointment  of  personal 
representatives  in  cases  involving  the 
estates  of  certain  deceased  applicants, 
but  this  mandate  would  cost  far  below 
$100  million  per  year.  These  proposed 
regulations  impose  no  mandate  on  local 
or  tribal  governments  or  the  private 
sector.  Program  costs  would  fall 
primarily  on  the  Department  of  the 
Interior.  Therefore,  BLM  is  not  required 
to  prepare  a  statement  containing  the 
information  required  by  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531  et 
seq.). 

Executive  Order  12630.  Governmental 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights  (Takings) 

The  proposed  rule  does  not  represent 
a  government  action  capable  of 
interfering  With  constitutionally 
protected  property  rights.  The  proposed 
rule  would  allow  BLM  to  convey 
Federal  land  only  under  certain 
circiunstances,  and  land  containing 
other  applications  or  entries  is 
specifically  forbidden  by  law  from  being 
conveyed  to  Native  veterans.  Even  if  a 
Native  veteran  could  show  use  and 
occupancy  of  land  before  another 
application  or  entry  was  made,  the 
Native  would  have  no  vested  property 
right  until  he  or  she  filed  an  application 
for  an  allotment  under  Section  41  of 
ANCSA.  No  existing  applications  or 
entries  or  other  private  property 
interests  would  be  affected  by  this 
proposed  rule.  Therefore,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property  or 
require  further  discussion  of  takings 
implications  under  this  Executive 
Order. 

Executive  Order  13132,  Federalism 

The  proposed  rule  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Section  41  of 
ANCSA  does  not  allow  any  land 
selected  by  the  State  of  Alaska  to  be 
conveyed  to  a  Native  veteran,  so  there 
would  be  no  effect  on  the  State's  ability 
to  reach  its  full  acreage  entitlement  from 
the  Federal  government.  Native  veterans 
would  not  be  able  to  apply  for  land 
already  ovmed  by  the  State,  even  if  they 
could  show  that  they  used  and  occupied 
the  land  before  the  State  applied  for  it. 
Allotments  conveyed  imder  Section  41 
of  ANCSA  are  not  taxable,  just  as 
allotments  conveyed  under  the  1906  Act 
are  not  taxable,  so  there  would  be  no  ^ 
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effect  on  State  or  local  property  tax 
revenue.  Therefore,  in  accordance  with 
Executive  Order  13132,  BLM  has 
determined  that  this  proposed  rule  does 
not  have  sufficient  Federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment.  Representatives 
of  the  State  of  Alaska  and  the  BLM 
Alaska  have  had  general  discussions  on 
the  content  of  the  statute  and  the 
proposed  regulations.  Representatives  of 
the  State  of  Alaska  and  of  the  Natives 
recognize  that  lands  selected  by  the 
State  or  conveyed  to  the  State  are 
prohibited  from  land  availability  under 
this  statute. 

Executive  Order  12988,  Civil  Justice 
Reform 

Under  Executive  Order  12988,  the 
Office  of  the  Solicitor  has  determined 
that  this  proposed  rule  would  not 
unduly  biu'den  the  judicial  system  and 
that  it  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collection  requirements 
covered  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C  3501  et  seq.  All  the  information 
requirements  pertain  to  an  application 
form,  whereby  Alaska  veterans  may 
apply  for  the  benefits  described  in  this 
proposed  rule.  BLM  has  prepared  and 
requested  OMB  to  review  and  approve 
an  information  collection  package  for 
the  application  form.  Because  all  the 
information  requirements  are  contained 
in  the  application  form  and  covered  by 
that  information  collection  package, 
BLM  has  not  prepared  a  separate 
information  collection  package  for  these 
regulations. 

The  information  BLM  asks  for  in  the 
form  identified  in  Section  2568.73  will 
be  collected  through  the  allotment 
application  form  "Alaska  Native 
Vietnam  Veteran  Allotment 
Application,"  under  an  OMB  form 
number  to  be  assigned  when  OMB 
approves  the  collection.  BLM  would 
require  individual  Alaska  Native 
veterans  who  apply  for  allotments  under 
Section  41  of  ANCSA  or,  in  the  case  of 
certain  deceased  veterans,  the  personal 
representatives  of  their  estates  to 
comply  with  the  information  collection 
requirement. 

Specific  information  to  be  collected  is 
as  follows: 

Name,  address,  date  of  birth, 
telephone  number,  dates  of  military 
service,  branch  of  service,  legal 
description  of  land  for  which  veteran  or 
representative  is  applying,  dates  of 
occupancy  of  land,  description  and 


value  of  improvements  on  land,  and 
specific  uses  of  land. 

BLM  estimates  the  total  number  of 
respondents  will  be  approximately 
1,100  and  the  burden  on  new 
respondents  will  be  approximately 
30,800  hours.  These  estimates  apply  to 
the  entire  18-month  application  period. 
For  a  12-month  period  this  works  out  to 
732  applicants  and  20,496  hours.  The 
estimate  of  the  number  of  respondents 
is  based  on  computer  data  from  the 
Department  of  Veterans  Affairs 
concerning  Alaska  Native  veterans  with 
at  least  one  quarter  Alaska  Native  blood 
who  served  in  the  U.S.  military  between 
January  1,  1969,  and  December  31, 1971. 
This  data  was  further  screened  to 
identify  those  persons  who  met  the  6 
months'  service  requirement  in  Section 
41  of  ANCSA.  BLM  derived  the  total 
estimated  burden  hours  by  multiplying 
the  number  of  potential  respondents  by 
an  estimate  of  the  28  hours  required  to 
complete  the  application  form  and 
obtain  the  other  documentation  required 
by  the  form.  The  majority  of  questions 
on  the  form  require  brief  answers,  many 
of  them  simply  "yes"  or  "no."  Only  two 
questions  require  narrative  responses 
and  in  both  cases  responses  are  not 
required  from  all  applicants. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  dfrect  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  Attention:  Desk  Officer  for 
the  Department  of  the  Interior. 

BLM  considers  conunents  by  the 
public  on  this  proposed  collection  of 
information  in — 

Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  BLM,  including  whether 
the  information  will  have  practical  use; 

Evaluating  the  accuracy  of  BLM's 
estimate  of  the  bxirden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  Enhancing  the 
quality,  usefulness,  and  clarity  of  the 
information  to  be  collected;  and 
Minimizing  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  such  as 
permitting  electronic  submittal  of 
responses. 

OMB  is  required  to  make  a  decision  . 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 


publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
BLM  on  the  proposed  regulations. 

Author 

The  principal  author  of  this  rule  is 
Cormie  Van  Horn,  Division  of 
Conveyance  Management,  Bureau  of 
Land  Management,  Anchorage,  Alaska; 
assisted  by  Frank  Bruno  of  BLM's 
Regulatory  Affairs  Group,  Bureau  of 
Land  Management.  Washington,  DC. 

List  of  Subjects  in  43  CFR  Part  2560 

Alaska,  Homesteads,  Indian  Lands, 
Public  Lands,  Public  Lands-Sale,  and 
Reporting  and  Recordkeeping 
requirements. 

Dated:  February  2,  2000. 
Sylvia  V.  Baca, 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 

Accordingly,  BLM  proposes  to  amend 
43  CFR  part  2560  as  follows: 

1.  The  authority  citation  for  part  2560 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1201.  1740. 

2.  Add  subpart  2568  to  read  as 
follows: 

Subpart  2568— Alaska  Native  Allotments  for 
Certain  Veterans 

Purpose 

Sec. 

2568.10    What  Alaska  Native  allotment 

benefits  are  available  to  certain  Alaska 

Native  veterans? 

Regulatory  Authority 

2568.20  What  is  the  legal  authority  for  these 
allotments? 

2568.21  Do  other  regulations  directly  apply  ' 
to  these  regulations? 

Definitions 

2568.30    What  terms  do  I  need  to  know  to 
understand  these  regulations? 

Information  Collection 

2568.40    Does  BLM  have  the  authority  to  ask 
me  for  the  information  required  in  these 
regulations? 

Who  Is  Qualified  for  an  Allotment 

2568.50    What  qualifications  do  I  need  to  be 
eligible  for  an  allotment? 

Personal  Representative^ 

2568.60  May  the  f>ersonal  representatives  of 
eligible  deceased  veterans  apply  on  their 
behalf? 

2568.61  What  are  the  requirements  for  a 
personal  representative? 

2568.62  Under  what  circumstances  does 
BLM  accept  the  appointment  of  a 
personal  representative? 

2568.63  Under  what  circumstances  does 
BLM  reject  the  appointment  of  a 
personal  representative? 
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to  post  the  land  in  my 
the  ground? 
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any  rules  about  the 
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submit  more  information? 
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Available  Lands  !^neral 


2568.90  If  I  qua 
land  may 

2568.91  Is  then 
government 
me  even  if  I 

2568.92  Is  there 
frontage  my 

2568.93  Can  I 
that  is  valualle 
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Available  Lands-f  onservation  System  Units 
(CSU) 


What 


2568.100 
Unit? 

2568.101  If  the 
within  a  Coi^servation 
(CSU)  other 
or  any  part  ( 
receive  title 
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2568.105  In  what  situations  could  a  CSU 
manager  likely  find  an  allotment  to  be 
consistent  with  the  CSU? 

2568.106  In  what  situations  could  a  CSU 
manager  generally  find  an  allotment  to 
be  inconsistent  with  the  purposes  of  a 
CSU? 

Alternative  Allotments 

2568.1 10  If  I  qualify  for  Federal  land  in  one 
of  the  categories  BLM  cannot  convey,  is 
there  any  other  way  for  me  to  receive  an 
allotment? 

2568.111  What  if  BLM  decides  that  I  qualify 
for  land  that  is  In  the  category  of  Federal 
land  that  BLM  cannot  convey? 

2568.112  What  do  I  do  if  BLM  notifies  me 

'  that  I  am  eligible  to  choose  an  alternative 
allotment? 

2568.113  How  do  I  apply  for  an  alternative 
allotment  if  the  CSU  manager  determines 
my  application  is  inconsistent  with  a 
CSU? 

2568.114  When  must  I  apply  for  an 
alternative  allotment  if  the  CSU  manager 
determines  my  application  is 
inconsistent  with  a  CSU? 

Appeals 

2568.120  What  can  I  do  if  I  disagree  with 
any  of  the  decisions  that  are  made  about 
my  allotment  application? 

2568.121  If  an  agency  determines  my 
allotment  is  inconsistent  with  the 
purposes  of  a  CSU,  what  can  I  do  if  I 
disagree? 

2568.122  What  then  does  the  CSU  manager 
do  with  my  request  for  reconsideration? 

2568.123  Can  I  appeal  the  CSU  Manager's 
reconsidered  decision  if  I  disagree  with 
it? 

Subpart  2568-Ala8ka  Native  Allotments  for 
Certain  Veterans 

Purpose 

§2568.10    What  Alaska  Native  allotment 
benefits  are  available  to  certain  Alaska 
Native  veterans? 

Eligible  Alaska  Native  veterans  may 
receive  an  cillotment  of  one  or  two 
parcels  of  Federal  land  in  Alaska 
totaling  no  more  than  160  acres. 

Regulatory  Authority 

§  2568.20    What  is  the  legal  authority  for 
ttiese  allotments? 

(a)  The  Alaska  Native  Claims 
Settlement  Act,  43  U.S.C.  1601  et  seq. 
(ANCSA),  as  amended. 

(b)  Section  432  of  Public  Law  105- 
276,  the  Appropriations  Act  for  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development  for 
fiscal  year  1999,  which  amended 
ANCSA  by  adding  section  41. 

(c)  The  Native  Allotment  Act  of  1906, 
34  Stat.  197,  as  amended,  42  Stat.  415 
and  70  Stat.  954,  43  U.S.C.  270-1 
through  270-3  (1970). 

§  2568.21     Do  ottier  regulations  directly 
apply  to  these  regulations? 

Yes.  The  regulations  implementing 
the  Native  Allotment  Act  of  1906,  43 


CFR  Subpart  2561,  also  apply  to  Alaska 
Native  Veteran  Allotments  to  the  extent 
they  are  not  inconsistent  with  section  41 
of  ANCSA  or  any  provisions  in  this 
Subpart. 

Definitions 

§  2568.30    What  terms  do  I  need  to  know  to 
understand  ttiese  regulations? 

Alaska  Native  is  defined  in  the  Native 
Allotment  Act  of  1906  as  amended  by 
the  Act  of  August  2,  1956,  70  Stat.  954. 

Allotment  has  the  same  meaning  as  in 
43CFR2561.0-5(b). 

Conservation  System  Unit  (CSU)  has 
the  same  meaning  as  imder  Sec.  102(4) 
of  the  Alaska  National  Interest  Lands 
Conservation  Act  of  December  2,  1980 
(ANILCA),  16  U.S.C.  3102(4). 

Veteran  has  the  same  meaning  as  in 
38  U.S.C.  101,  paragraph  2. 

Information  Collection 

i  2568.40    Does  BLM  have  the  authority  to 
ask  me  for  tfte  information  required  in  tiiese 
regulations? 

(a)  Yes.  The  Office  of  Management 
and  Budget  has  approved,  under  44 
U.S.C.  3507,  the  information  collection 
requirements  contained  in  this  subpart 
2568  and  has  assigned  them  clearance 
number  xxxx-xxxx  for  Form  AK-2561- 
10.  BLM  uses  this  information  to 
determine  if  using  the  public  lands  is 
appropriate.  You  must  respond  to  obtain 
a  benefit. 

(b)  BLM  estimates  that  the  public 
reporting  burden  for  this  information  is 
as  follows:  28  hours  per  response  to  fill 
out  form  AK-2561-10.  These  estimates 
include  the  time  for  reviewing 
instruction,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed  and  completing  the 
collection  of  information. 

(c)  Send  comments  regarding  this 
biuden  estimate  or  any  other  aspect  of 
this  collection  to  the  Information 
Collection  Clearance  Officer,  Biu^au  of 
Land  Management,  1849  C  St.  N.W., 
Mail  Stop  401  LS,  Washington,  D.C.    ■ 
20240. 

Who  Is  Qualified  for  an  Allotment 

§  2568.50    What  qualifications  do  I  need  to 
tM  eligible  for  an  allotment? 

To  qualify  for  an  allotment  you  must: 

(a)  Have  been  eligible  for  an  allotment 
imder  the  Native  Allotment  Act  as  it 
was  in  effect  before  December  18, 1971; 
and 

(b)  Be  a  veteran  who  served  at  least 
six  months  between  January  1, 1969, 
and  June  2, 1971,  or  enlisted  or  was 
drafted  after  June  2. 1971,  but  before 
December  3,  1971;  and 

(c)  Not  have  already  received 
conveyance  or  approval  of  an  allotment. 
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(However,  if  you  received  an  allotment 
interest  by  iiJieritance,  devise,  gift,  or 
purchase  you  are  not  disqualified  from 
applying);  and 

(d)  Not  have  a  Native  allotment 
application  pending  on  October  21, 
1998. 

Personal  Representatives 

§  2568.60    May  the  personal 
representatives  of  eligible  deceased 
veterans  apply  on  their  behalf? 

Yes.  The  personal  representative  may 
apply  for  an  edlotment,  for  the  benefit  of 
the  deceased  veteran's  heirs,  if  between 
January  1,  1969,  and  December  31, 1971, 
the  deceased  veteran: 

(a)  Was  killed  in  action,  or 

(b)  Was  wounded  in  action  and  later 
died  as  a  direct  consequence  of  that 
wound,  as  determined  and  certified  by 
the  Department  of  Veterans  Affairs,  or 

(c)  Died  while  a  prisoner  of  war. 

§  2568.61     What  are  the  requirements  for  a 
personal  representative? 

The  person  filing  the  application  must 
present  proof  of  a  current  appointment 
as  personal  representative  of  the  estate 
of  the  deceased  veteran  by  the  proper 
court,  or  proof  that  this  appointment 
process  has  begun. 

§  2568.62    Under  what  circumstances  does 
BLM  accept  the  appointment  of  a  personal 
representative? 

BLM  will  accept  an  appointment  of 
personal  representative  made  any  time 
after  an  eligible  person  dies,  even  if  that 
appointment  came  before  enactment  of 
the  Alaska  Native  Veterans  Law. 

§  2568.63    Under  what  circumstances  does 
BLM  reject  the  appointment  of  a  personal 
representative? 

If  the  appointment  process  is 
incomplete  at  the  time  of  allotment 
application  filing,  the  prospective 
personal  representative  must  file  the 
proof  of  appointment  with  BLM  within 
18  months  after  the  application  filing 
deadline  or  BLM  will  reject  the 
application. 

§  2568.64    Are  there  different  requirements 
for  giving  an  allotment  to  the  estate  of  a 
deceased  veteran? 

No.  The  estate  of  the  deceased  veteran 
eligible  under  section  2568.60  must 
meet  the  same  requirements  for  a  Native 
allotment  as  other  living  Alaska  Native 
veterans. 

Applying  for  an  Allotment 

§  2568.70    If  I  am  qualified  for  an  allotment, 
when  can  I  apply? 

If  you  are  qualified,  you  can  apply 
between  (insert  the  effective  date  of 
rule)  and  (insert  the  date  which  is  18 


months  after  the  effective  date  of  the 
rule). 

§  2568.71    Where  do  I  file  my  application? 

You  must  file  your  application  in 
person  or  by  mail  with  the  BLM  Alaska 
State  Office. 

§  2568.72    When  does  BLM  consider  my 
application  to  be  filed  too  late? 

BLM  will  consider  applications  to  be 
filed  too  late  if  they  are: 

(a)  Submitted  in  person  after  the 
deadline  in  43  CFR  2568.70,  or 

(b)  Postmarked  after  the  deadline 
indicated  at  43  CFR  2568.70. 

§  2568.73    Do  I  need  to  fill  out  a  special 
application  form? 

Yes.  You  must  complete  form  no.  AK- 
2561-10,  "Alaska  Native  Veteran 
Allotment  Application." 

§  2568.74    What  else  must  I  file  with  my 
application? 

You  must  also  file: 

(a)  A  Certificate  of  Indian  Blood, 
which  is  a  Bureau  of  Indian  Affairs 
form, 

(b)  A  DD  Form  2 IJ," Certificate  of 
Release  or  DischargFfrom  Active  Duty" 
or  other  documentation  from  the 
Department  of  Defense  to  verify  military 
service,  as  well  as  any  information  on 
cause  of  death  supplied  by  the 
Department  of  Veterans  Affairs, 

(c)  A  map  at  a  scale  of  1:63,360  or 
larger,  sufficient  to  locate  on  the  ground 
the  land  for  which  you  are  applying, 
and  ^. 

(d)  A  legal  description  of  the  land  for 
which  you  are  applying.  If  there  is  a 
discrepancy  between  the  map  and  the 
legal.description,  the  map  will  control. 
The  map  must  be  sufficient  to  allow 
BLM  to  locate  the  parcel  on  the  ground. 
You  must  also  estimate  the  number  of 
acres  in  each  parcel. 

§  2568.75    Must  I  include  a  Certificate  of 
Indian  Blood  as  well  as  Department  of 
Defense  verification  of  qualifying  military 
service  when  I  file  my  application  with 
BLM?  Also,  if  I  am  a  personal 
representative  filing  on  behalf  of  the  estate 
of  a  deceased  veteran,  must  I  also  file  the 
Department  of  Veterans  Affairs  verification 
of  cause  of  death  at  this  time? 

Yes.  If  any  of  these  documents  is 
missing  when  you  file  the  application, 
BLM  will  ask  you  to  provide  the 
information  within  the  time  specified  in 
a  notice.  BLM  will  not  process  the 
application  until  you  file  the  necessary 
documents  but  will  consider  the 
application  as  having  been  timely  filed. 

§  2568.76    Do  I  need  to  pay  any  fees  when 
I  file  my  application? 

No.  You  do  not  need  to  pay  a  fee  to 
file  an  application. 


§  2568.77    Do  I  have  to  post  the  land  in  my 
application  on  ttw  ground? 

(a)  Yes.  Before  you  file  your 
application  you  must  post  the  land  by 
marking  all  comers  on  the  ground  with 
your  name  and  address. 

(b)  On  land  within  a  CSU,  you  must 
get  a  free  special  use  permit  from  the 
CSU  manager  before  you  erect  any  signs 
or  markers.  The  CSU  manager  may 
establish  in  the  permit  a  maximum  size 
of  any  signs  or  markers.  If  the  CSU 
manager  later  decides  under  §  2568.104 
that  your  allotment  is  not  consistent 
with  the  CSU,  you  must  promptly 
remove  the  signs  or  markers  unless  the 
CSU  manager  waives  this  requirement  J# 
in  the  special  use  permit. 

§  2568.78    Will  my  application  segregate 
the  land  for  which  I  am  applying  from  other 
applications  or  land  actions? 

The  filing  of  an  application  with  a 
sufficient  description  to  identify  the 
lands  will  segregate  those  lands. 
"Segregation"  has  the  same  meaning  as 
in  43  CFR  2091.0-5(b). 

§  2568.79    Are  there  any  rules  about  the 
number  and  size  of  parcels? 

Yes.  You  may  apply  for  one  or  two 
parcels,  but  if  you  apply  for  two  parcels 
the  two  combined  cannot  total  more 
than  160  acres.  You  may  apply  for  less 
than  160  acres.  Each  parcel  must  be 
reasonably  compact. 

§  2568.80    Does  the  parcel  have  to  be 
surveyed  before  I  can  receive  title  to  Ht 

Yes.  The  land  in  your  application 
must  be  surveyed  before  BLM  can 
convey  it  to  you.  BLM  will  survey  your 
allotment  at  no  charge  to  you,  or  you 
may  obtain  a  private  survey.  BLM  must 
approve  the  survey  if  it  is  done  by  a 
private  surveyor. 

§  2568.81     If  BLM  finds  errors  in  my 
application,  will  BLM  give  me  a  chance  to 
correct  them? 

Yes.  If  you  file  your  application 
during  the  18-month  filing  period  and 
BLM  finds  correctable  errors,  it  will 
consider  the  application  to  be  timely 
filed  once  you  correct  them.  BLM  will 
send  you  a  notice  advising  you  of  any 
correctable  errors  and  give  you  at  least 
60  days  to  correct  them.  You  must  make 
corrections  within  the  specified  time  or 
BLM  will  reject  your  application. 

§  2568.82    H  BLM  decides  that  I  have  not 
submitted  enough  information  to  show 
qualifying  use  and  occupancy,  will  It  reject 
my  application  or  give  me  a  chance  to 
submit  more  information? 

(a)  BLM  will  not  reject  your 
application  without  giving  you  an 
opportunity  for  a  hearing  to  establish 
the  facts  of  your  use. 
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(b)  If  BLM  cannot  determine  firom  the 
information  yoii  submit  that  you  met  the 
use  and  occuptncy  requirements  of  the 
1906  Act,  it  wi  1  send  you  a  notice 
saying  that  yoi  have  not  submitted 
enough  eviden  :e  and  will  give  you  at 
least  60  days  t(  i  file  additional 
information. 

(c)  If  you  do  Qot  submit  additional 
evidence  by  th )  end  of  the  time  BLM 
gives  you  or  if  ^ou  submit  additional 
evidence  but  BLM  still  cannot 
determine  that  you  meet  the  use  and 
occupancy  reqi  lirements,  the  following 
process  will  oc  cur: 

(1)  BLM  will  issue  a  formal  contest 
complaint  telling  you  why  it  believes  it 
should  reject  your  application. 

(2)  If  you  answer  tne  complaint  and 
tell  BLM  you  want  a  hearing,  BLM  will 
ask  an  Adminiftrative  Law  Judge  (ALJ) 
of  the  Interior  department.  Office  of 
Hearings  and  Appeals,  to  preside  over  a 
hearing  to  estal  ilish  the  facts  of  yoiu-  use 
and  occupancy . 

(3)  The  ALJ  yfiU  evaluate  all  the 
written  evideni  :e  and  oral  testimony  and 
issue  a  decisioi  i. 

(4)  You  can  i  ppeal  this  decision  to  the 
Interior  Board  <  )f  Land  Appeals 
according  to  43  CFR  part  4. 

Available  Lane  s — General 

§  2568.90    If  I  qi  alify  for  an  allotment,  what 
land  may  BLM  C(  mvey  to  me? 

You  may  reo  sive  title  only  to: 
(a)  Land  that 

{1}  Is  current  y  owned  by  the  Federal 
government, 

(2)  Was  vacajit,  unappropriated,  and 
unreserved  wh  m  you  first  began  to  use 
and  occupy  it, 

(3)  Has  not  b>en  continuously 
withdrawn  sin(  ;e  before  yoxxi  5th 
birthday, 

(4)  You  start*  d  using  before  December 
13, 1968,  and 

(5)  You  prov( » by  a  preponderance  of 
the  evidence  th  at  you  used  and 
occupied  in  a  s  nbstantially  continuous, 
and  independe  it  manner,  at  least 
potentially  exc  usive  of  others,  for  five 
or  more  years.  This  possession  of  the 
land  must  not  ae  merely  intermittent. 
"Preponderance  of  evidence"  means 
evidence  which  is  more  convincing  than 
the  evidence  offered  in  opposition  to  it; 
that  is,  evidence  which  as  a  whole 
shows  that  the  tact  you  are  trying  to 
prove  is  more  likely  a  fact  than  not. 


(b)  Substituti 
CFR  2568.110. 


land  explained  in  43 


§  2568.91  Is  th^e  land  owned  by  the 
Federal  governntant  that  BLM  cannot 
convey  to  nw  ev  »n  if  I  qualify? 

You  cannot  r  Bceive  an  allotment 
of  the  following: 


containing  any 
(a)  A  regular 


y  used  and  recognized 


campsite  that  i;  i  primarily  used  by 


someone  other  than  yourself.  The 
campsite  area  that  you  cannot  receive  is 
that  which  is  actually  used  as  a 
campsite. 

(b)  Land  selected  by,  but  not 

'  conveyed  to,  the  State  of  Alaska; 

(c)  Land  presently  selected  by,  but  not 
conveyed  to,  a  Village  Corporation  as 
defined  in  section  3{j)  of  ANCSA  (43 
U.S.C.  1602{j));  a  Regional  Corporation 
as  defined  in  section  3(g)  of  ANCSA  (43 
U.S.C.  1602(g));  a  Native  group  as 
defined  in  section  3(d)  of  ANCSA  (43 
U.S.C.  1602(d));  or  an  urban  Native 
corporation  to  which  conveyance  is 
authorized  by  section  14(h)(3)  of 
ANCSA  (43  U.S.C.  1613(h)(3)).  A  Native 
corporation  may  relinquish  up  to  160 
acres  of  its  selection  to  allow  an  eligible 
Native  veteran  to  receive  an  allotment, 
as  long  as  the  remaining  ANCSA 
selection  comports  with  the  appropriate 
selection  rules  in  43  CFR  part  2650.  Any 
such  relinquishment  must  not  cause  the 
corporation  to  become  imderselected. 
See  43  U.S.C.  1621(j)(2)  for  a  definition 
of  underselection; 

(d)  Land  designated  as  wilderness  by 
statute; 

(e)  Land  acquired  by  the  Federal 
government  through  gift,  purchase,  or 
exchange; 

(f)  Land  containing  any  development 
owned  or  controlled  by  a  unit  of 
government,  or  a  person  other  than 
yourself; 

(g)  Land  withdrawn  or  reserved  for 
national  defense,  other  than  the 
National  Petroleum  Reserve- Alaska; 

(h)  National  Forest  land;  or 
(i)  Land  selected  or  claimed,  but  not 
yet  conveyed,  under  a  public  land  law, 
including  but  not  limited  to  the 
following: 

(1)  Land  within  a  recorded  mining 
claim; 

(2)  Home  sites; 

(3)  Trade  and  manufacturing  sites; 

(4)  Reindeer  sites  and  headquarters 
sites; 

(5)  Cemetery  sites. 

§  2568.92    Is  there  a  limit  to  how  much 
water  frontage  my  allotment  can  include? 

Yes,  in  some  cases.  You  will  normally 
be  limited  to  a  half-mile  (referred  to 
asl60  rods  in  the  regulations  at  43  CFR 
part  2094)  along  the  shore  of  a  navigable 
water  body.  If  you  apply  for  land  that 
extends  more  Aan  a  half-mile,  BLM  will 
treat  yoiu  application  as  a  request  to 
waive  this  limitation.  As  explained  in 
43  CFR  2094.2,  BLM  can  waive  the  half- 
mile  limitation  if  it  determines  the  land 
is  not  needed  for  a  harborage,  wharf,  or 
boat  landing  area,  and  that  a  waiver 
would  not  harm  the  public  interest. 


§  2568.93    Can  I  receive  an  allotment  of 
land  that  Is  valuable  for  minerals? 

BLM  can  convey  an  allotment  that  is 
known  to  be  or  beUeved  to  be  valuable, 
for  coal,  oil,  or  gas,  but  the  ownership 
of  these  minerals  remains  with  the 
Federal  government.  BLM  cannot 
convey  to  you  land  valuable  for  other 
kinds  of  minerals  such  as  gold,  silver, 
sand  or  gravel.  If  BLM  conveys  an 
allotment  that  is  valuable  for  coal,  oil, 
or  gas,  the  allottee  owns  all  minerals  in 
the  land  except  those  expressly  reserved 
to  the  United  States  in  the  conveyance. 

Available  Lands-Conservation  System 
Units  (CSU) 

§  2568.1 00    What  is  a  Conservation  System 
Unit? 

A  Conservation  System  Unit  (CSU)  is 
an  Alaska  unit  of  the  National  Park 
System,  National  Wildlife  Refuge 
System,  National  Wild  and  Scenic 
Rivers  System,  National  Trails  System, 
National  Wilderness  Preservation 
System,  or  a  National  Forest  Moniunent. 

§  2568.1 01    If  the  land  I  used  and  occupied 
is  within  a  Conservation  System  Unit  (CSU) 
ottter  than  a  National  Wilderness  or  any  part 
of  a  National  Forest  can  I  receive  title  to  it? 

You  may  receive  title  if  you  qualify 
for  that  allotment  and  the  managing 
agency  of  the  CSU  agrees  that 
conveyance  of  that  allotment  is  not 
inconsistent  with  the  purposes  of  the 
CSU. 

§  2568. 1 02    Is  ttie  process  by  which  the 
managing  agency  decides  whether  my 
allotment  is  not  inconsistent  with  the  CSU 
ttte  same  as  other  such  determination  . 
processes? 

No.  This  process  is  unique  to  this 
regulation.  It  should  not  be  confused 
with  any  similar  process  under  any 
other  act,  including  the  incompatibility 
process  xmder  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1998. 

§  2568.1 03    By  what  process  does  the 
managing  agency  of  a  CSU  decide  If  my 
allotment  would  be  consistent  with  the 
CSU? 

(a)  BLM  conducts  a  field  exam,  with 
you  or  your  representative,  to  check  the 
boundaries  of  the  land  for  which  you 
are  applying  and  to  look  for  signs  of  use 
and  occupancy.  The  CSU  manager  or  a 
designated  representative  may  also 
attend  the  field  exam. 

(b)  The  CSU  manager  or 
representative  assesses  the  resources  to 
determine  if  the  allotment  would  be 
consistent  with  CSU  purposes  at  that 
location.  You  may  submit  any  other 
information  for  the  CSU  manager  to 
consider.  You  or  your  representative 
may  also  accompany,  at  your  expense, 
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the  CSU  representative  on  any  field 
exam. 

(c)  The  CSU  manager  submits  a 
written  decision  and  resource 
assessment  to  BLM  within  18  months  of 
the  BLM  field  exam.  The  CSU  manager 
will  send  you  a  copy  of  the  decision. 
You  may  request  a  copy  of  the  resoiuce 
assessment. 

§2568.104    How  will  a  CSU  manager 
determine  if  my  allotment  is  consistent  wKti 
tfieCSU? 

The  CSU  manager  will  decide  this  on 
a  case-by-case  basis  by  considering  the 
law  or  withdrawal  order  which  created 
the  CSU.  The  law  or  withdrawal  order 
explains  the  purposes  for  which  the 
CSU  was  created.  The  manager  would 
also  consider  the  mission  of  the  CSU 
managing  agency  as  established  in  law 
and  policy.  The  manager  will  also 
consider  how  the  cumulative  impacts  of 
the  various  activities  that  would  take 
place  on  the  allotment  might  affect  the 
CSU. 

§  2568.1 05    In  what  situations  could  a  CSU 
manager  likely  find  an  allotment  to  be 
consistent  with  the  CSU? 

An  allotment  could  generally  be 
consistent  with  the  piuposes  of  the  CSU 
if: 

(a)  You  locate  an  allotment  near  land 
that  BLM  has  conveyed  to  a  Native 
corporation  under  ANCSA,  or 

(b)  A  Native  corporation  has  selected 
the  land  under  ANCSA  and  has  said  it 
would  relinquish  such  selection,  as  long 
as  the  remaining  ANCSA  selection 
comports  with  the  appropriate  selection 
rules  in  43  CFR  part  2650.  Any 
relinquishment  must  not  cause  the 
corporation  to  become  underselected. 
See  43  U.S.C.  1621(j)(2)  for  a  definition 
of  underselection. 

§  2568.1 06    In  what  situations  could  a  CSU 
manager  generally  find  an  allotment  to  be 
inconsistent  with  the  purposes  of  a  CSU? 

An  allotment  could  generally  be 
inconsistent  in  situations  including,  but 
not  limited  to,  the  following: 

(a)  If,  by  itself  or  as  part  of  a  group 
of  allotments,  it  could  significantly 
interfere  with  biological,  physical, 
cultural,  scenic,  recreational,  natural 
quiet  or  subsistence  values  of  the  CSU. 

(b)  If,  by  itself  or  as  part  of  a  group 
of  allotments,  it  obstructs  access  by  the 
public  or  managing  agency  to  the 
resource  values  of  surrounding  CSU 
lands. 

(c)  If,  by  itself  or  as  part  of  a  group 
of  allotments,  it  could  trigger 
development  or  future  uses  in  an  area 
that  would  adversely  affect  resource 
values  of  surrounding  CSU  lands. 

(d)  If  it  is  isolated  from  existing 
private  properties  and  opens' an  area  of 


a  CSU  to  new  access  and  uses  that 
adversely  affect  resoiu-ce  values  of  the 
surrounding  CSU  lands. 

(e)  If  it  interferes  with  the 
implementation  of  the  CSU  management 
plan. 

Alternative  AUotments 

§  2568.1 10    If  I  qualify  for  Federal  land  in 
one  of  ttie  categories  BLIM  cannot  convey, 
is  there  any  ottier  wray  for  me  to  receive  an 
ailotntent? 

Yes.  In  this  case,  you  may  choose  an 
alternative  allotment  from  the  following 
types  of  land  within  the  same  ANCSA 
Region  as  the  land  for  which  you 
originally  qualified: 

(a)  Land  within  an  original 
withdrawal  under  section  11(a)(1)  of 
ANCSA  for  selection  by  a  Village 
Corporation  which  was: 

(1)  Not  selected, 

(2)  Selected  and  later  relinquished,  or 

(3)  Selected  and  later  rejected  by 
BLM; 

(b)  Land  outside  of,  but  touching  a 
boundary  of  a  Village  withdrawal,  not 
including  land  described  in  43  CFR 
2568.91  or  land  within  a  National  Park; 
or 

(c)  Vacant,  unappropriated,  and 
unreserved  land. 

§2568.111     What  if  BLM  decides  that  I 
qualify  for  land  that  is  in  the  category  of 
Federal  land  that  BLM  cannot  convey? 

BLM  will  notify  you  in  writing  that 
you  are  eligible  to  choose  an  alternative 
allotment  from  lands  described  in  43 
CFR  2568.110. 

§  2568.1 1 2    What  do  I  do  if  BLM  notifies  me 
that  I  am  eligible  to  choose  an  alternative 
allotment? 

You  must  file  a  request  for  aya 
alternative  allotment  in  the  Alaska  State 
Office  as  stated  in  43  CFR  2568.71  and 
follow  all  the  requirements  you  did  for 
yom-  original  allotment  application. 

§2568.113    How  do  I  apply  for  an 
alternative  allotment  if  the  CSU  manager 
determines  my  application  is  inconsistent 
with  a  CSU? 

You  should  contact  the  appropriate 
CSU  manager  as  quickly  as  possible  to 
discuss  resource  concerns,  potential 
constraints,  and  impacts  on  existing 
management  plans.  After  you  do  this 
you  must  file  a  request  for  an  alternative 
allotment  with  the  BLM  Alaska  State 
Office  as  stated  in  43  CFR  2568.71  and 
follow  all  the  requirements  of  the 
original  allotment  application. 

§  2568.1 1 4    When  must  I  apply  for  an 
alternative  allotment  if  the  CSU  manager 
determines  my  application  is  inconsistent 
with  a  CSU? 

Your  application  for  an  alternative 
allotment  must  be  filed: 


(a)  Within  12  months  of  when  you 
receive  a  decision  from  a  CSU  manager 
that  says  your  original  allotment  is        * 
inconsistent  with  the  purposes  of  the 
CSU  or, 

(b)  Within  six  months  of  when  you 
receive  a  decision  from  the  CSU 
manager  on  your  request  for 
reconsideration  of  the  original  decision 
affirming  that  your  original  allotment  is 
inconsistent  with  the  piuposes  of  the 
CSU,  or 

(c)  Within  three  months  of  the  date  an 
appellate  decision  from  the  National 
Park  Service  (NPS)  Regional  Director, 
U.S.  Fish  and  Wildlife  Service  (USFWS) 
Regional  Director,  or  BLM  Alaska  State 
Dfrector  becomes  final. 

Appeals 

§2568.120    What  can  I  do  H I  disagree  with 
any  of  the  decisions  that  are  made  at>out 
my  allotment  application? 

You  may  appeal  all  decisions,  except 
for  the  CSU  consistency  decisions  or 
determinations  by  the  Department  of 
Vetereins  Affairs,  to  the  Interior  Board  of 
Land  Appeals  under  43  CFR  part  4. 

§  2568.1 21     If  an  agency  determines  my 
allotment  is  inconsistent  with  ttte  purposes 
of  a  CSU,  wtiat  can  I  do  if  I  disagree? 

(a)  You  or  your  legal  representative 
may  request  reconsideration  of  a  CSU 
manager's  decision  by  sending  a  signed 
request  to  that  manager. 

(b)  The  request  for  reconsideration 
must  be  submitted  in  person  or 
postmarked  to  the  CSU  manager  no  later 
than  90  calendar  days  of  when  you 
received  the  decision. 

(c)  The  request  for  reconsideration 
must  include: 

(1)  The  BLM  case  file  number  of  the 
application  and  parcel,  and 

(2)  Your  reason(s)  for  filing  the 
reconsideration,  and  any  new  pertinent 
information. 

§  2568.1 22    What  then  does  the  CSU 
manager  do  with  my  request  for 
reconsideration? 

(a)  The  CSU  manager  will  reconsider 
the  original  compatibility  decision  and 
send  you  a  written  decision  within  45 
calendar  days  after  they  receive  your 
request.  The  45  days  may  be  extended 
for  a  good  reason  in  which  case  you 
would  be  notified  of  the  extension  in 
writing.  The  reconsideration  decision 
will  give  the  CSU  Manager's  reasons  for 
this  new  decision  and  it  will  summarize 

the  evidence  that  was  used. 

* 

(b)  The  reconsideration  decision  will 
provide  information  on  how  to  appeal  if 
you  disagree  with  it. 
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§2568.123    Can  I  appeal  the  CSU 
Manager's  reconeidered  decision  if  I 
disagree  with  it? 

(a)  Yes.  If  yoil  or  your  legal 
representative  (^sagree  with  the 
decision  you  m^y  appeal  to  the  NPS 
Regional  Director,  the  USFWS  Regional 
Director,  or  BLM  Alaska  State  Director 
responsible  for  the  CSU  where  your 
proposed  allotqient  is  located. 

(b)  Your  appeal  must: 

(1)  Be  in  writing, 

(2)  Be  submitted  in  person  to  the  CSU 
manager  or  postmarked  no  later  than  45 


calendar  days  of  when  you  received  the 
reconsidered  decision. 

(3)  State  any  legal  or  factual  reason(s) 
why  you  believe  the  decision  is  wrong. 
You  may  include  any  additional 
evidence  or  argiunents  to  support  your 
appeal. 

fc)  You  may  present  oral  testimony  to 
the  NPS  Regional  Director,  USFWS 
Regional  Director,  or  BLM  Alaska  State 
Director  to  clarify  issues  raised  in  the 
written  record. 

(d)  The  NPS  Regional  Director, 
USFWS  Regional  Director,  or  BLM 


Alaska  State  Director  will  send  you  their 
written  decision  within  45  calendar 
days  of  when  they  receive  your  appeal. 
This  period  can  be  extended  for  a  good 
reason.  You  will  be  notified. 

(e)  The  decision  of  the  NPS  Regional 
Director,  USFWS  Regional  Director,  or 
BLM  Alaska  State  Director  is  the  final 
administrative  decision  of  the 
Department  of  the  Interior. 

[FR  Doc.  00-2642  Filed  2-7-00;  8:45  am] 
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0EPARTMEN1  OF  EDUCATION 
(CFDA  No.:  84.291  R) 

Bilingual  EduQation:  Systemwide 
Improvament  tirants;  Notice  Inviting 
Applications  f6r  New  Awards  for  Fiscal 
Year  (FY)  20(X 

Note  to  App  icants:  This  notice  is  a 
complete  appl  cation  package.  Together 
with  the  statut  i  authorizing  the  program 
and  the  Education  Department  General 
Administrativa  Regulations  (EDGAR), 
this  notice  coniains  all  of  the 
information,  application  forms,  and 
instructions  n«  eded  to  apply  for  an 
award  under  tliis  program.  The  statutory 
authorization  (or  this  program,  and  the 
application  rec  uirements  that  apply  to 
this  competitic  n,  are  contained  in 
sections  7115  iind  7116  of  the 
Elementary  ani  i  Secondary  Education 
Act  of  1965,  as  amended  by  the 
Improving  Am  srica's  Schools  Act  of 
1994  (Pub.  L.  103-382.  enacted  October 
20,  1994  (the  /.ct)  (20  U.S.C.  7425  and 
7426)). 

Purpose  ofFrogram:  This  program 
provides  grant  i  to  implement 
districtwide  hi  lingual  education 
programs  or  sp  ecial  alternative 
instruction  pre  grams  to  improve, 
reform,  and  up  grade  relevant  programs 
and  operations ,  within  an  entire  local 
educational  ag  mcy  (LEA),  that  serve  a 
significant  niu  iber  of  limited  English 
proficient  (LEI )  children  and  youth  in 
one  or  more  LI  !As  with  significant 
concentrations  of  these  children  and 
youth. 

Eligible  App  'icants:  (a)  One  or  more 
LEAs;  or  (b)  or  e  or  more  LEAs  in 
collaboration  \  nth  an  institution  of 
higher  education,  community-based 
organizations,  other  LEAs,  or  a  State 
educational  ag  jncy. 

Deadline  for  Transmittal  of 
Applications:  \Aaich  31,  2000. 

Deadline  foi  Intergovernmental 
Review: May  3D,  2000. 

Available  Fi  nds:  $5  million. 

Estimated  Rjnge  of  Awards: 
$350,000-$65(  1,000. 

Estimated  A  vemge  Size  of  Awards: 
$500,000. 

Estimated  N  umber  of  Awards:  10. 

Note:  The  Def  artment  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Pent  d:  60  months. 

Page  Limit:  The  application  narrative 
is  where  you,  he  applicant,  address  the 
selection  critei  ia  reviewers  use  to 
evaluate  your  ipplication.  You  must 
limit  the  application  narrative  to  the 
equivalent  of  i  lo  more  than  75  pages  or 
2,000  characte  rs  per  page  for  the  page 
limit  specifiec ,  using  the  following 
standards: 


•  A  page  is  8.5  inches  x  11  inches,  on  one 
side  only,  with  1-inch  margins  at  the  top, 
bottom,  and  both  sides.  For  electronic 
submission  a  page  equals  2,000  characters; 
and  the  Department  of  Education  (we)  will 
convert  emy  charts,  tables,  figures,  and  graphs 
from  a  page  equivalency  to  a  character  count. 

•  Double  space  (no  more  than  three  lines 
per  vertical  inch)  all  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts,  tables, 
figures,  and  graphs. 

•  Use  a  font  diat  is  either  12-point  or  larger 
or  no  smaller  than  10  pitch  (characters  per 
inch). 

The  page  and  character  count  limits 
do  not  apply  to  the  Application  for 
Federal  Education  Assistance  Form  (ED 
424);  the  Budget  Information — Non- 
Construction  Programs  Form  (ED  524), 
including  the  itemized  budget;  the  other 
application  forms;  the  assiu'ances  and 
certifications;  or  the  one-page  abstract, 
the  table  of  contents,  the  resumes,  the 
bibliography,  or -the  letters  of  support. 

If,  to  meet  the  page  limit,  you  use 
more  than  one  side  of  the  page,  you  use 
a  larger  page,  or  you  use  a  print  size, 
spacing,  or  margins  smaller  than  the 
standards  in  this  notice,  we  will  reject 
your  application. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  34  CFR  part  299. 

Description  of  Program 

Funds  under  this  program  may  be 
used  during  the  first  12  months 
exclusively  for  activities  preparatory  to 
the  delivery  of  services.  Funds  may  be 
used  to  improve  the  education  of  LEP 
students  and  their  families  by 
reviewing,  restructuring,  and 
upgrading — 

(A)  Educational  goals,  ciuriculimi 
guidelines  and  content,  standards  and 
assessments; 

(B)  Personnel  policies  and  practices 
including  recruitment,  certification, 
staff  development,  and  assignment; 

(C)  Student  grade-promotion  and 
graduation  requirements; 

(D)  Student  assignment  policies  and 
practices; 

(E)  Family  education  programs  and 
parent  outreach  and  training  activities 
designed  to  assist  parents  to  become 
active  participants  in  the  education  of 
their  children; 

(F)  The  instructional  program  for 
limited  English  proficient  students  by 
identifying,  acquiring,  and  upgrading 
curriculum,  instructional  materials, 
educational  software,  and  assessment 
procedures  and,  if  appropriate,  applying 
educational  technology; 


(G)  Tutorials  and  academic  or  career 
coimseling  for  children  and  youth  of 
limited-English  proficiency;  and 

(H)  Such  other  activities,  related  to 
the  purposes  of  this  part,  as  the 
Secretary  may  approve. 

Priorities 

Absolute  Priority:  The  priority  in  the 
notice  of  final  priority  for  this  program, 
as  published  in  the  Federal  Register  on 
October  30, 1995  (60  FR  55246-55247) 
applies  to  this  competition. 

Under  34  CFR  75.105(c)(3)  and 
section  7115(a)  of  the  Act,  the  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  that  serve  only  LEAs  in 
which  the  number  of  LEP  students,  in 
each  LEA  served,  is  at  least  1 ,000  or  at 
least  25  percent  of  the  total  student 
enrollment. 

Competitive  Priority:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  imder  34  CFR 
75.105(c)(2)(i)  and  34  CFR  299.3(b)  gives 
preference  to  applications  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  5  points  to  an 
application  that  meets  this  competitive 
priority.  These  points  are  in  addition  to 
any  points  the  application  earns  imder 
the  selection  criteria  for  the  program: 

Projects  that  will  contribute  to 
systemic  educational  reform  in  an 
Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 
an  Enterprise  Commimity  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Development  or  the 
United  States  Department  of 
Agriculture,  and  are  made  an  integral 
part  of  the  Zone's  or  Community's 
comprehensive  commimity 
revitalization  strategies. 

A  list  of  areas  that  haijp  been 
designated  as  Empowerment  Zones  and 
Enterprise  Communities  is  provided  at 
the  end  of  this  notice. 

Invitational  Priorities:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  is  particularly  interested 
in  applications  that  meet  one  or  both  of 
the  following  invitational  priorities. 
However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  both  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

Invitational  Priority  1 — Safe  and 
Drug-Free  Schools:  Ptojects  that 
contribute  to  the  creation  and 
maintenance  of  a  safe  and  drug-fi-ee 
learning  environment  for  limited 
English  proficient  students  by  being 
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made  an  integral  part  of  a 
comprehensive  school  safety  plan. 

Information  on  developing  and 
implementing  a  comprehensive  school 
safety  plan  is  found  in  the  1998  Annual 
Report  on  School  Safety  prepared  by  the 
U.S.  Departments  of  Education  and 
Justice. 

Invitational  Priority  2 — Professional 
Development:  Applicants  that  consider 
the  U.S.  Department  of  Education 
Professional  Development  Principles  in 
planning  and  designing  a  Systemwide 
Improvement  Grant  project. 

These  principles  call  for  educator 
professional  development  that  focuses 
on  teachers  as  central  to  student 
learning,  yet  includes  all  other  members 
of  the  school  community;  focuses  on 
individual,  collegial,  and  organizational 
improvement;  respects  and  nurtiu-es  the 
intellectual  and  leadership  capacity  of 
teachers,  principals,  and  others  in  the 
school  community;  reflects  best 
available  research  and  practice  in 
teaching,  learning,  and  leadership; 
enables  teachers  to  develop  further 
expertise  in  subject  content,  teaching 
strategies,  uses  of  technologies,  and 
other  essential  elements  in  teaching  to 
high  standards;  promotes  continuous 
inquiry  and  improvement  embedded  in 
the  daily  life  of  schools;  is  planned 
collaboratively  by  those  who  will 
participate  in  and  facilitate  that 
development;  requires  substantial  time 
and  other  resources;  is  driven  by  a 
coherent  long-term  plan;  is  evaluated 
ultimately  on  the  basis  of  its  impact  on 
teacher  effectiveness  and  student 
learning;  and  uses  this  assessment  to 
guide  subsequent  professional 
development  efforts. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  and 
sections  7116  and  7123  of  the  Act  to 
evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  Extent  of  need  for 
the  project.  (15  points)  The  Secretary 
considers  the  need  for  the  proposed 
project.  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  number  of  children  and  youth 
of  limited-English  proficiency  in  the 
school  district  to  be  served 

(ii)  The  characteristics  of  such 
children  and  youth,  such  as — 

(A)  Language  spoken; 

(B)  Dropout  rates; 

(C)  Proficiency  in  English  and  the 
native  language; 


(D)  Academic  standing  in  relation  to 
the  English-proficient  peers  of  those 
children  and  youth;  emd 

(E)  If  applicable,  the  recency  of 
immigration. 

(Authority:  20  U.S.C.  7426(g)(1)(A)) 

(2)  Project  Design.  (35  points)  (i)  The 
Secretary  considers  the  quality  of  the 
design  of  the  proposed  project.  In 
determining  the  quality  of  the  design  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  project 
design: 

(A)  Relates  to  the  linguistic  and 
academic  needs  of  the  children  and 
youth  of  limited-English  proficiency  to 
be  served; 

(B)  Is  coordinated  with  other 
programs  under  this  Act,  the  Goals 
2000:  Educate  America  Act  and  other 
Acts,  as  appropriate  in  accordance  with 
section  14306  of  this  Act; 

(C)  Involves  the  parents  of  the 
children  and  youth  of  limited-English 
proficiency  to  be  served; 

(D)  Ensures  accountability  in 
achieving  high  academic  standards;  and 

(E)  Promotes  coordination  of  services 
for  the  children  and  youth  of  limited- 
English  proficiency  to  be  served  and 
their  families. 

(ii)  If  appropriate,  the  quality  of  the 
applicant's  proposal  to  collaborate  with 
institutions  of  higher  education, 
community-based  organizations,  local  or 
State  educational  agencies,  private 
schools,  nonprofit  organizations,  or 
businesses  in  carrying  out  the  project. 

(iii)  The  extent  to  which  the  project 
will  be  integrated  with  the  overall 
educational  program. 

(iv)  The  extent  to  which  the  project 
will  provide  for  training  for  personnel 
participating  in  or  preparing  to 
participate  in  the  program  which  will 
assist  such  personnel  in  meeting  State 
and  local  certification  requirements  and 
that,  to  the  extent  possible,  will  award 
college  or  university  credit  for  such 
training. 

(Authority:  20  U.S.C.  7426(g)(l)(B)and  (c), 
(2)(B)(i),  and  (i)(5)) 

(3)  Proficiency  in  English  and  another 
language.  (5  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  project  will 
provide  for  the  development  of  bilingual 
proficiency  both  in  English  and  another 
language  for  all  participating  students. 

(Authority:  20  U.S.C.  7426(i)(a)(l) 

(4)  Quality  of  the  management  plan. 
(10  points)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project.  In  determining  the 
quality  of  the  management  plan  for  the 


proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  tne  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(Authority:  34  CFR  75.210(g)(1)  and  (2)(i)  and 
(iv)) 

(5)  Quality  of  key  personnel.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  meets  the  following 
requirements: 

(i)  Employment  of  teachers  in  the 
proposed  program  that,  individually  or 
in  combination,  are  proficient  in 
English,  including  written,  as  well  as 
oral,  communication  skills. 

(ii)  Use  of  qualified  personnel, 
including  personnel  who  are  proficient 
in  the  language  or  languages  used  in 
instruction. 

(Authority:  20  U.S.C.  7426(g)(1)(E)  and  (h)(1)) 

(6)  Adequacy  of  resources.  (5  points) 
The  Secretary  considers  the  adequacy  of 
resources  for  the  proposed  project.  In 
determining  the  adequacy  of  resources 
for  the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(ii)  The  extent  to  which  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(Authoritv:  34  CFR  75.210(0(1)  and  (2)(iii)- 
(iv)). 

(7)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  how  well  the  proposed 
project's  evaluation  will  meet  the 
following  requirements: 

(i)  Student  evaluation  and  assessment 
procedures  must  be  valid,  reliable,  and 
fair  for  limited  English  proficient 
students, 
(ii)  The  evaluation  must  include — 
(A)  How  students  are  achieving  the 
State  student  performance  standards,  if 
any,  including  data  comparing  children 
and  youth  of  limited-English 
proficiency  with  nonlimited  English 
proficient  children  and  youth  with 
regard  to  school  retention,  academic 
achievement,  and  gains  in  English  (and, 
if  applicable,  native  language) 
proficiency; 
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(B)Progran] 


implementation 


indicators  that  provide  infonnation  for 
informing  and  improving  program 
management  ^nd  effectiveness, 
including  dati  on  appropriateness  of 
ciuriculum  in  relationsliip  to  grade  and 
course  requirements,  appropriateness  of 
program  management,  appropriateness 
of  the  program's  staff  professional 
development,  and  appropriateness  of 
the  language  of  instruction; 

(C)  Program,  context  indicators  that 
describe  the  relationship  of  the 
activities  func  ed  under  the  grant  to  the 
overall  school  program  and  other 
Federal,  State,  or  local  programs  serving 
children  and  ]  outh  of  limited  English 
proficiency. 

(Authority:  20  I  .S.C.  7426(h)(3)  and  7433 
(c)(lH3)) 

(8)  Capacity  building,  dissemination, 
and  serving  students  with  disabilities.  (5 
points)  The  Secretary  reviews  each 
application  to|  determine  the  extent  to 
which:  j 

(i)  Limited  English  proficient  students 
who  are  disabled  will  be  identified  and 
served  in  accordance  with  the 
requirements  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1400etseq.):  I 

(ii)  The  assistance  provided  under  the 
application  will  contribute  toward 
building  the  capacity  of  the  applicant  to 
provide  a  program  on  a  regular  basis, 
similar  to  that  proposed  for  assistance, 
which  will  be  of  sufficient  size,  scope, 
and  quality  to  promise  significant 
improvement  n  the  education  of 
students  of  limited-English  proficiency; 

(iii)  The  ap[  licant  will  have  the 
resources  and  commitment  to  continue 
the  program  when  assistance  is  reduced 
or  no  longer  available;  and 

(iv)  The  applicant  will  provide  for 
utilization  of  ttie  State  and  national 
dissemination' sources  for  program 


design  and  in 
and  products 

(Authority:  20  I 


dissemination  of  results 


Intergovemmt  ntal  Review  of  Federal 
Programs 


This  prograi  a 
requirements 


tne 


ar  d 


S.C.  7426(h)(3),  (5),  and  (6)) 


is  subject  to  the 
I  )f  Executive  Order  12372 
(Intergovemm  sntal  Review  of  Federal 
Programs)  anc  the  regulations  in  34  CFR 
part  79. 

The  objecti 
to  foster  an 
partnership 
federalism  by 
processes  for 
government 
proposed  Federal 

Applicants 
appropriate 


of  the  Executive  order  is 
in'  ergovemmental 
to  strengthen 
relying  on  State  and  local 
!  itate  and  local 
ci^ordination  and  review  of 
financial  assistance, 
nust  contact  the 
Spte  Single  Point  of 


Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
imder  the  Executive  order. 

If  you  want  to  know  the  name  and 
address  of  any  State  Single  Point  of 
Contact  (SPOC),  see  the  list  published  in 
the  Federal  Register  on  April  28, 1999 
(64  FR  22963),  or  you  may  view  the 
latest  SPOC  list  on  the  OMB  Weh  site 
at  the  following  address:  http:// 
www.whitehouse.gov/omb/grants. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mauled  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA#  84.291R,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  7E200.  Washington,  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Eastern  time)  on  the  date 
indicated  in  this  notice. 

Please  Note  That  the  Above  Address 
is  not  the  Same  ADDRESS  as  the  one  to 
Which  the  Applicant  Submits  its 
Completed  Application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Tmnsmitting 
Applications 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Piroject  for  Electronic  Submission 
of  Applications 

The  US  Department  of  Education  is 
conducting  a  limited  pilot  project  of 
electronic  submission  of  discretionary 
grant  applications  for  selected  programs. 
BiUnguaJ  Education:  Systemwide 


Improvement  Grants  (CFDA  No. 
84.291R)  is  one  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  imder  Bilingual  Education: 
Systemwide  Improvement  Grants,  you 
may  submit  your  application  to  us  in 
either  electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-GAPS)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  We  request  your  participation 
in  the  e-GAPS  pilot  project.  By 
participating  you  will  have  an 
opportimity  to  have  input  into  the 
overall  design  and  approach  of  e-GAPS. 
At  the  conclusion  of  the  pilot  project, 
we  will  evaluate  its  successfulness  and 
solicit  suggestions  for  improvements. 

If  you  participate  as  a  grant  applicant 
in  an  e-GAPS  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional  point 
value  or  penalty  because  you  submit  a  grant 
application  in  electronic  or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the  Application  for 
Federal  Assistance  (ED  424),  Budget 
Information — Non-Construction  Programs 
(ED  Form  No.  524),  and  all  necessary 
assurances  and  certifications.  We  may 
request  that  you  give  us  original  signatures 
on  forms  at  a  later  date. 

You  may  access  the  electronic  grant 
application  for  Bilingual  Education: 
Systemwide  Improvement  Grants  at: 

http://e-grants.ed.gov 

In  the  Appendix  to  this  notice,  we 
have  placed  additional  information 
about  the  e-GAPS  pilot  project  (see 
Parity  Guidelines  between  Paper  and 
Electronic  Applications). 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  the  following  deadline 
requirements: 

(a)  //  You  Send  Your  Application  by 
Mail: 

You  must  mail  the  original  and  two 
copies  of  the  application  on  or  before 
the  deadline  date  to: 

U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
CFDA#  84,291R,  Washington,  DC 
20202-4725. 

You  must  show  one  of  the  following 
as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  you  mail  an  application  through  the 
U.S.  Postal  Service,  we  do  not  accept 
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either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

(b)  //  You  Deliver  Your  Application  by 
Hand: 

You  or  your  coiu-ier  must  hand 
deliver  the  original  and  two  copies  of 
the  application  by  4:30  P.M. 
(Washington,  DC  time)  on  or  before  the 
deadline  date  to: 

U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
CFDA#  84.291R,  Room  3633,  Regional 
Office  Building  3,  7th  and  D  Streets, 
SW.,  Washington,  DC. 

The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  DC  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

(c)  //  You  Submit  Your  Application 
Electronically: 

You  must  submit  your  grant 
application  through  the  Internet  .using 
the  software  provided  on  the  e-Grants 
Web  site  {http://e-grants.ed.gov)  by  4:30 
p.m.  (Washington,  DC  time)  on  the 
deadline  date. 

The  regular  hours  of  operation  of  the 
e-Grants  Web  site  are  6:00  a.m.  till  12:00 
midnight  (Washington,  DC  time)  daily, 
except  Saturdays,  Sundays,  and  Federal 
holidays.  Please  note  that  on 
Wednesdays  the  Web  site  closed  for 
maintenance  at  7:00  p.m.  (Washington, 
DC  time). 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

(2)  If  you  send  your  application  by  mail  or 
deliver  it  by  hand  or  by  a  courier  service,  the 
Application  Control  Center  will  mail  a  Grant 
Application  "Receipt  Acknowledgment  to 
you.  If  you  do  not  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  you  should 
call  tlie  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9493. 

(3)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the  Department — in 
Item  3  of  the  Application  for  Federal 
Education  Assistance  (ED  424;  revised 
January  12,  1999)  the  CFDA  number— and 
suffix  letter — of  the  competition  under  which 
you  are  submitting  your  application. 

(4)  If  you  submit  your  application  through 
the  Internet  via  the  e-Grants  Web  site,  you 
will  receive  an  automatic  acknowledgment 
when  we  receive  your  application. 


Application  Instructions  and  Forms: 

The  appendix  to  this  application 
contains  the  following  forms  and 
instructions,  including  a  statement 
regarding  estimated  public  reporting 
burden,  a  notice  to  applicants  regarding 
compliance  with  section  427  of  the 
General  Education  Provisions  Act 
(GEPA),  a  checklist  for  applicants,  and 
various  assurances,  certifications,  and 
required  documentation: 

a.  Estimated  Burden  Statement. 

b.  Application  Instructions. 

c.  Checklist  for  Applicants. 

d.  List  of  Empowerment  Zones  and 
Enterprise  Commimities. 

e.  Application  for  Federal  Education 
Assistance  (ED  424)  and  Instructions. 

f.  Group  Application  Certification. 

g.  Budget  Information — Non- 
Construction  Programs  (ED  524)  and 
Instructions. 

h.  Student  Data 

i.  Project  Documentation 

j.  Program  Assurances 

k.  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  and 
Instructions. 

1.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  Instructions. 

m.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (ED  80-0014)  and 
Instructions. 

n.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  and  Instructions. 
This  document  has  been  marked  to 
reflect  statutory  changes.  See  the  notice 
published  in  the  Federal  Register  (61 
FR  1413)  by  the  Office  of  Management 
and  Budget  on  January  19, 1996. 

o.  Notice  to  All  Applicants  (GEPA 
Requirement)  and  Instructions  (OMB 
No.  1801-0004). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
forms,  assurances,  and  certifications. 
However,  if  an  application  is  submitted 
in  conventional  paper  form,  one  copy  of 
the  application  forms,  assurances,  and 
certifications  must  have  an  original 
signature. 

All  applicants  submitting  their 
applications  in  conventional  paper  form 
must  submit  ONE  original  signed 
application,  including  ink  signatiu-es  on 
all  forms  and  assurances,  and  TWO 
copies  of  the  application.  Please  mark 
each  application  as  original  or  copy.  No 
grant  may  be  awarded  unless  a  complete 
application  has  been  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorena  Dickerson,  Ana  Garcia,  or 


Sharon  Saez,  U.S.  Depa;;tment  of 
Education,  400  Maryland  Avenue,  SW., 
Room  5605,  Switzer  Building, 
Washington,  DC  20202-6510. 
Telephone:  Lorena  Dickerson  (202)  205- 
9044,  Ana  Garcia  (202)  205-8077. 
Sharon  Saez  (202)  205-9157.  E-mail: 

Lorena Dickerson@ed.gov; 

Ana Garcia@ed.gov; 

Sharon Saez@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate' format 
(e.g.,  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm;  http:// 
wrww.ed.gov/news.html.  To  use  the  PDF 
you  must  have  the  Adobe  Acrobat 
Reader  Program  with  Search,  which  is 
available  free  at  either  of  the  preceding 
sites.  If  you  have  questions  about  using 
the  PDF,  call  the  U.S.  Govenunent 
Printing  Office,  toll  free,  at  1-888-293- 
6498  or  in  the  Washington,  DC  area  at 
(202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html  __ 

Program  Authority:  20  U.S.C.  7425. 

Dated:  Februar>'  3.  2000. 

Art  Love, 

Acting  Director,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 

Appendix — Estimated  Burden 
Statement 

According  to  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  valid  OMB  number.  The  valid 
OMB  control  number  for  this  information 
collection  is  OMB  No.  188.5-0537  (Exp.  12/ 
31/2001).  The  time  required  to  complete  this 
information  collection  is  estimated  to  average 
120  hours  per  response,  including  the  time 
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instn|ctions,  search  existing  data 
the  data  needed,  and 
the  information 
have  any  comments 
iccuracy  of  the  time  estimate 
T  improving  this  form,  please 
Oipartment  of  Education, 
20202-4651. 


yoj 


to  review 
resources,  gath^ 
complete  and  review 
collection.  Ifyi 
concerning  the 
or  suggestions 
write  to:  U.S 
Washington,  DC ; 

If  you  have 
regarding  the  stiptus 
submission  of 
Office  of  Bilingual 
Languages  Affairs 
Education,  400 
Room  5605,  Swltzer 
DC  20202-6510 


comments  or  concerns 
of  your  individual 
form,  write  directly  to: 
Education  emd  Minority 
U.S.  Department  of 
vlaryland  Avenue,  SW., 
Building,  Washington, 


Application  Iiu  tructions 

Parity  Guidelim  »s  Between  Paper  and 
Electronic  Appl  ications 


The  Department 
conducting  a  liipited 
applicants  to  u 
system  for  subn  litting 
selected  discret  onary 


letii  ,g 


tl^s 


a  )pli 


on- 


competition  is 
electronic  sul 
applicants.  The 
(Electronic 
System),  allows 
grant  applicatio  n 
electronically 
applicant's 
visit  the  foil 
grants.ed.gov 

Because  we 
similar  look 
transmitted  e 
submitted  in 
GAPS  has  an  i 
this  competitioi  i 

E-GAPS  is  a 
GAPS  users  wil 
while  compl 
will  be  more 
a  soft  copy  of  a 
participate  in 
submitting  an 
data  you  enter 
and  ultimately 
electronic  form 

However,  this 
step  in  the 
to  electronic 
pilot  project  is 
evaluate  the  ex 
application  date 
on-line  review 
this  pilot  projec  I 
in  hard  copy  all 

To  help  ensui  e 
between  electro  i 
applications,  wi 
that  submits  a 
voluntarily  to 

•  Use 
document,  with 
(that  is,  no 
colored  text). 

•  If  you  are 
a  conventional 
pitch  (charact 
consistent 
do  not  use 
example,  under 


of  Education  is 

pilot  project  that  allows 
an  Internet-based  electronic 
applications  under 
grant  programs.  This 
^ong  those  that  have  an 
bmission  option  available  to  all 
system,  called  e-GAPS 
Graqt  Application  Package 
an  applicant  to  submit  a 
to  the  Department  (us) 
I  sing  a  current  version  of  the 
Intel  net  browser.  To  see  e-GAPS 
owi  ng  address:  http://e- 


Want  to  ensure  parity  and  a 
between  applications 
lee  Ironically  and  applications 
CO  iventional  paper  form,  e- 

n:  pact  on  all  applicants  under 


:  ap  il 


qata-driven  system;  that  is,  e- 
be  entering  data  on-line 
their  applications.  This 
intleractive  than  just  e-mailing 
prant  application  to  us.  If  you 
voluntary  pilot  project  by 
ication  electronically,  the 
line  will  go  into  a  database 
Arill  be  accessible  in 
:o  our  reviewers, 
pilot  project  is  only  the  first 
Dep^itment's  eventual  transition 
ications  for  grants.  The 
(  esigned  to  enable  us  to 
f  erience  of  gathering 

on-line.  We  will  assess  the 
Process  separately;  so,  during 
we  will  ultimately  review 
information  that  we  receive, 
parity  and  a  similar  look 
ic  and  paper  copies  of  grant 
are  asking  each  applicant 
p^per  application  to  adhere 
following  guidelines: 
consistent  font  throughout  your 

no  formatting  of  any  kind     = 
bold  ng,  underlining,  italics,  or 

p  eparing  your  application  on 
I  ypewriter,  make  sure  that  the 
per  inch)  of  the  font  is 
throdghout  your  document,  and 
form  itting  of  any  kind  (for 
ining  or  italics). 


ten 


•  For  the  narrative  component,  your 
application  should  consist  of  the  number  and 
text  of  each  selection  criterion  followed  by 
the  narrative.  The  text  of  the  selection 
criterion,  if  included,  does  not  count  against 
any  page  or  character  count  limitation.  You 
should  append  charts,  tables,  graphs,  and 
graphics  of  any  kind  after  you  have 
completed  the  text  of  the  relevant  section. 
We  suggest  that  you  begin  these  items  on  a 
separate  sheet  of  paper  and  refer  to  them 
within  the  text. 

Example 

1.  Please  describe  your  project 
management  plan. 

Our  project  plan  is  composed  of  three 
major  components:  stetrt-up,  fulfillment,  and 
closure.  The  flow  of  these  components  into 
the  stated  outcomes  for  this  project  is 
described  below  and  presented  in  figure  3- 
1. 

•  Create  all  illustrations  (including  charts, 
tables,  graphs,  and  pictuires)  in  grayscale 
only. 

•  Place  a  page  niunber  at  the  bottom  right 
of  each  page  beginning  with  1 ;  and  number 
your  pages  consecutively  throughout  your 
document. 

•  At  the  top  right  of  each  page,  place  the 
name  of  the  applicant,  the  applicant's  DUNS 
number  (if  available),  and  the  CFDA  number 
of  the  competition. 

Abstract 

The  narrative  section  should  be  preceded 
by  a  one-page  abstract  that  includes  a  short 
description  of  the  population  to  be  served  by 
the  project,  project  objectives,  and  planned 
project  activities. 

Selection  Criteria 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the  order 
listed  and  should  give  detailed  information 
regarding  each  criterion.  Do  not  simply 
paraphrase  the  criteria.  Do  not  include 
resumes  or  curriculum  vitae  for  project     • 
personnel;  provide  position  descriptions 
instead.  Do  not  include  bibliographies,  letters 
of  support,  or  appendices  in  your 
application. 

Empowerment  Zone/Enterprise  Community 
Priority 

Applicants  that  wish  to  be  considered 
under  the  competitive  priority  for 
Empowerment  Zones  and  Enterprise 
Communities,  as  specified  in  a  previous 
section  of  this  notice,  should  identify  in 
Section  D  of  the  Project  Documentation  Form 
the  applicable  Empowerment  Zone  or 
Enterprise  Community.  The  application 
narrative  should  describe  the  extent  to  which 
the  proposed  project  will  contribute  to 
systemic  educational  reform  in  the  particular 
Empowerment  Zone  or  Enterprise 
Community  and  be  an  integral  part  of  the 
Zone's  or  Community's  comprehensive 
revitalization  strategies.  A  list  of  areas  that 
have  been  designated  as  Empowerment 
Zones  and  Enterprise  Communities  is 
provided  at  the  end  of  this  notice. 

Table  of  Contents 

The  application  should  include  a  table  of 
contents  listing  the  various  parts  of  the 


narrative  in  the  order  of  the  selection  criteria. 
The  table  should  include  the  page  numbers 
where  the  parts  of  the  naurative  are  found. 

Budget 

A  separate  budget  summary  and  cost 
itemization  must  be  provided  on  the  Budget 
Information  Form  (ED  524)  and  in  the 
itemized  budget  for  each  project  year.  Budget 
line  items  should  be  directly  related  to  the 
activities  proposed  to  achieve  the  goals  and 
objectives  of  the  project. 

Submission  of  Application  to  State 
Education  Agency 

Section  7116(a)(2)  of  the  authorizing 
statute  (Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  the  Improving 
America's  Schools  Act  of  1994,  Pub.  L.  103- 
382)  requires  all  applicants  except  schools 
funded  by  the  Bureau  of  Indian  Affaurs  to 
submit  a  copy  of  their  application  to  their 
State  educational  agency  (SEA)  for  review 
and  conmient  (20  U.S.C.  7426(a)(2)).  Section 
75.156  of  the  Education  Department  General 
Administrative  Regulations  (EDGAR) 
requires  these  applicants  to  submit  their 
application  to  the  SEA  on  or  before  the 
deadline  date  for  submitting  the  application 
to  the  U.S.  Department  of  Education.  This 
section  of  EDGAR  also  requires  applicants  to 
attach  to  their  application  a  copy  of  their 
letter  requesting  the  SEA  to  comment  on  the 
application  (34  CFR  75.156).  A  copy  of  this 
letter  should  be  attached  to  the  Project 
Documentation  Form  contained  in  this 
application  package.  Applicants  That  Do  Not 
Submit  a  Copy  of  Their  Application  to  Their 
State  Educational  Agency  in  Accordance 
with  These  Statutory  and  Regulatory 
Requirements  Will  Not  be  Considered  for 
Funding. 

Final  Application  Preparation 

Use  the  Checklist  for  Applicants  provided 
below  to  verify  that  your  application  is 
complete.  If  you  submit  your  application  in 
conventional  paper  form,  provide  three 
copies  of  the  application,  including  one  copy 
with  an  original  signature  on  each  form  that 
requires  the  signature  of  the  authorized 
representative.  Do  not  use  elaborate  bindings, 
notebooks,  or  covers.  If  you  mail  your 
application,  the  application  must  be 
postmarked  by  the  deadline  date. 

Checklist  for  Applicants 

Order  of  the  Forms  and  Other  Items  for  the 
Application 

1.  Application  for  Federal  Education 
Assistance  Form  (ED  424). 

2.  Group  Application  Certification  Form  (if 
applicable). 

3.  Budget  Information  Form  (ED  524). 

4.  Itemized  budget  for  each  project  year. 

5.  Student  Data  Form. 

6.  Project  Documentation  Form,  including: 
Section  A — Copy  of  transmittal  letter  to 

SEA  (if  applicable); 

Section  B — Documentation  of  consultation 
with  nonprofit  private  school  officials  (if 
applicable); 

Section  C — Appropriate  box  checked; 

Section  D — Empowerment  Zone  or 
Enterprise  Community  identified  (if 
applicable). 


Federal  Register / Vol.  65,  No.  26 /Tuesday,  February  8,  2000 /Notices 


6277 


7.  Program  Assurances  Form. 

8.  Assurances — Non-Construction 
Programs  Form  (SF  424B). 

9.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  Form  (ED  80-0013). 

10.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
Form  (ED  80-0014)  (if  applicable). 


11.  Disclosure  of  Lobbying  Activities  Form 
(SF-LLL). 

12.  Notice  to  All  Applicants  (GEPA 
Requirement)  (OMB  No.  1801-0004). 

13.  One-page  abstract. 

14.  Table  of  contents. 

15.  Application  narrative. 

Transmittal  of  the  Application 

1 .  By  mail  or  hand  delivery:  one  original 
and  two  copies  of  the  application  to  the  U.S. 


Department  of  Education  Application  Control 
Center;  or  by  electronic  transmission: 
software  provided  on  the  e-Grants  Web  site. 

2.  One  copy  to  the  appropriate  State 
Educational  Agency  (if  applicable). 

3.  One  copy  to  the  appropriate  State  Single 
Point  of  Contact  (if  applicable). 

BILLING  CODE  4000-01-P 
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Applijcation  for  Federal 
Educition  Assistance 


Note:  If  available,  please  provide 
application  package  on  diskette 
and  specify  the  file  format 


U.S.  Department  of  EducatioD 


Fonn  Approved 
0MB  No.  1S7S4106 
Exp.  06/30/2001 


Applicai^ 

1.  Name 
Legal 


;and 
Nime: 


Address: 


City 
2.  Applicant's  D-U-N-S  Number: 

ilicaiU'sT-l-N:  I      I      I 


5.  Project  [  director: 


Address 


City 
Tel.  #:  ( 


E-Mail ,  Address 


Information 

Address 


Organizational  Unit 


State 


County 


ZIPCode  +  4 


I      I      I      I 


6.  Is  the  applicant  delinquent  on  any  Federal  debt? ,Yes 

If   "  Yes,  "  attach  an  explanation.) 


No 


I       I       I 


J I 


3.  Appli( 

4.  Catalog  <  if  Federal  Domestic  Assistance  #:  84._2|_9|_1  |_R|  ^  Title:  Bilingual  Education:  Systemwidc  Improvement  Grants 


7.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box.)     |_ 


State 
.Fax#:( 


Zip  code  +  4 

) '_ 


A -State 

B  -  County 

C  -  Municipal 

D  -  Township 

E  -  Interstate 

F  -  Intermunicipal 

G  -  Special  District 

H  -  Independent  School  District 

1  -  Public  College  or  University 

J  -  Private,  Non-Profit  College  or  University 

K  -  Indian  Tribe 

L  -  Individual 

M  -  Private,  Profit-Making  Organization 

N- other /Si>eci/v/ 

8.  Novice  Applicant  Yes 


No 


Application  Information 

9.  Type  of  Submission: 
■PreA,  tpltcation  -Application 

C  onstruction  Construction 

1  Ion-Construction      _X Non-Construction 

10.  Is  appli  :ation  subject  to  review  by  Executive  Order  12372  process? 
Yef  (Date  made  available  to  the  Executive  Order  12372 

process  for  review):  I         I 


No 


12.  Are  any  research  activities  involving  human  subjects  planned  at 

any  time  during  the  proposed  project  period?  Yes  ^No 

a.  If"  Yes,"  Exemption(s)  #:  b.  Assurance  of  Compliance  #: 


OR 


c.  IRB  approval  date: 


Full  IRB  or 
Expedited  Review 


(If  "No, "  check  appropriate  box  below.) 

Program  is  not  covered  by  E.O.  12372. 

Program  has  not  been  selected  by  Stale  for  review. 


13.  Descriptive  Title  of  Applicant's  Project: 


1 1.  Propos(  d  Project  Dates: 


/ 


/ 


/ 


SUrt  Date: 


End  Date: 


EstimatAl  Funding 


14a.  Feder  J 

b.  Applicai  it 
estate 
d.  Local 

c.  Other 
f.  Program 


$. 
$. 
$. 
$. 
$. 
Income  S 


g.  TOTAL 

ED  424  (rv  1.12.99) 


_.00 
_.00 
_.00 
_.00 
_.00 
_.00 

.00 


Authorized  Representative  Information 

15.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplication/application  are  true 

and  correct.  The  document  has  been  duly  authorized  by  the  governing  body  of  the  applicant 
and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded, 
a.  Typed  Name  of  Authorized  Representative 


b.  Title: 


c.Tel.#:(  ). 

d.  E-Mail  Address: 


Fax#:( 


e.  Signature  of  Authorized  Representative 


Date: 
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Instructions  for  ED  424 


1.  Legal  Name  and  Address.  Enter  the  legal  name  of  appli- 
cant and  the  name  of  the  primary  organizational  unit  which 
will  undertake  the  assistance  activity. 

2.  D-U-N-S  Number.  Enter  the  applicant's  D-U-N-S  Number. 
If  your  organization  does  not  have  a  D-U-N-S  Number,  you 
can  obtain  the  number  by  calling  1-800-333-0505  or  by 
completing  a  D-U-N-S  Number  Request  Form.  The  form 
can  be  obtained  via  the  Internet  at  the  following  URL: 
http://www.dnb.com/dbis/aboutdb/intldun$.htm. 

3.  Tax  Identification  Number.  Enter  the  tax  identification 
number  as  assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Domestic  Assistance  (CFDA)  Num- 
ber. Enter  the  CFDA  number  and  title  of  the  program  under 
which  assistance  is  requested. 

5.  Project  Director.  Name,  address,  telephone  and  fax  num- 
bers, and  e-mail  address  of  the  person  to  be  contacted  on 
matters  involving  this  application. 

6.  Federal  Debt  Delinquency.  Check  "Yes"  if  #ie  applicant's 
organization  is  delinquent  on  any  Federal  debt.  (This  ques- 
tion refers  to  the  applicant's  organization  and  not  to  the  per- 
son who  signs  as  the  authorized  representative.  Categories 
of  debt  include  delinquent  audit  disallowances,  loans  and 
taxes.)  Otherwise,  check  "No." 

7.  Type  of  Applicant  Enter  the  appropriate  letter  in  the  box 
provided. 

8.  Novice  Applicant.  Check  "Yes"  only  if  assistance  is  being 
requested  under  a  program  that  gives  special  consideration 
to  novice  applicants  and  you  meet  the  program  requirements 
for  novice  applicants.  By  checking  "Yes"  the  applicant  cer- 
tifies that  it  meets  the  novice  applicant  requirements  speci- 
fied by  ED.  Otherwise,  check  "No." 

9.  Type  of  Submission.  Self-explanatory. 

10.  Executive  Order  12372.  Check  "Yes"  if  the  application 
is  subject  to  review  by  Executive  Order  12372.  Also,  please 
enter  the  month,  date,  and  four  (4)  digit  year  (e.g., 
12/12/2000).  Applicants  should  contact  the  State  Single 
Point  of  Contact  (SPOC)  for  Federal  Executive  Order  12372 
to  determine  whether  the  application  is  subject  to  the  State 
intergovernmental  review  process.  Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  Please  enter  the  month,  date,  and 
four  (4)  digit  year  (e.g.,  12/12/2000). 

12.  Human  Subjects.  Check  "Yes"  or  "No"  If  research  ac- 
tivities involving  human  subjects  are  not  planned  at  any 
time  during  the  proposed  project  period,  check  "No."  The 
remaining  parts  of  item  12  are  then  not  applicable. 

If  research  activities  involving  human  subjects,  whether  or 
not  exempt  from  Federal  regulations  for  the  protection  of 
human  subjects,  are  planned  at  any  time  during  the  pro- 
posed project  period,  either  at  the  applicant  organization  or 
at  any  other  performance  site  or  collaborating  institution. 


check  "Yes."  If  all  the  research  activities  are  designated  to 
be  exempt  under  the  regulations,  enter,  in  item  12a,  the  ex- 
emption numbers)  corresponding  to  one  or  more  of  the  six 
exemption  categories  listed  in  "Protection  of  Human  Sub- 
jects in  Research"  attached  to  this  form.  Provide  sufficient 
information  in  the  application  to  allow  a  determination  that 
the  designated  exemptions  in  item  12a,  are  appropriate. 
Provide  this  narrative  information  in  an  "Item 
1 2/Protection  of  Human  Subjects  Attachment"  and  in- 
sert this  attachment  immediately  following  the  ED  424 
face  page.  Skip  the  remaining  parts  of  item  12. 

If  some  or  all  of  the  planned  research  activities  involving 
human  subjects  are  covered  (nonexempt),  skip  item  12a  and 
continue  with  the  remaining  parts  of  item  12,  as  noted  be- 
low. In  addition,  follow  the  instructions  in  "Protection  of 
Human  Subjects  in  Research"  attached  to  this  form  to^ 
prepare  the  six-point  narrative  about  the  nonexempt  activi- 
ties. Provide  this  six-point  narrative  in  an  "Item 
12/Protection  of  Human  Subjects  Attachment"  and  in- 
sert this  attachment  immediately  following  the  ED  424 
face  page. 

If  the  applicant  organization  has  an  approved  Multiple 
Project  Assurance  of  Compliance  on  file  with  the  Grants 
Policy  and  Oversight  Staff  (GPOS),  U.S.  Department  of 
Education,  or  with  the  Office  for  Protection  from  Research 
Risks  (OPRR),  National  Institutes  of  Health,  US  Depart- 
ment of  Health  and  Human  Services,  that  covers  the  specific 
activity,  enter  the  Assurance  number  in  item  12b  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of 
the  proposed  activities  in  item  12c.  This  date  must  be  no 
earlier  than  one  year  before  the  receipt  date  for  which  the 
application  is  submitted  and  must  include  the  four  (4)  digit 
year  (e.g.,  2000)  Check  the  type  of  IRB  review  in  the  ap- 
propriate box.  An  IRB  may  use  the  expedited  review  pro- 
cedure if  it  complies  with  the  requirements  of  34  CFR 
97. 1 10.  If  the  IRB  review  is  delayed  beyond  the  submission 
of  the  application,  enter  "Pending"  in  item  12c  If  your  ap- 
plication is  recommended/selected  for  funding,  a  follow-up 
certification  of  IRB  approval  from  an  official  signing  for  the 
applicant  organization  must  be  sent  to  and  received  by  the 
designated  ED  official  within  30  days  after  a  specific  formal 
request  from  the  designated  ED  official.  If  the  applicant 
organization  does  not  have  on  file  with  GPOS  or  OPRR  an 
approved  Assurance  of  Compliance  that  covers  the  pro- 
posed research  activity,  enter  "None"  in  item  12b  and  skip 
12c.  In  this  case,  the  applicant  organization,  by  the  signa- 
ture on  the  application,  is  declaring  that  it  will  comply  with 
34  CFR  97  within  30  days  after  a  specific  formal  request 
from  the  designated  ED  official  for  the  Assurance(s)  and 
IRB  certifications. 

13.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project. 
If  more  than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet  If  appropriate  (e.g.,  con- 
struction or  real  property  projects),  attach  a  map  showing 
project  location.  For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by  each  contributor. 
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Va  ue  of  in-kind  contributions  should  be  included  on  appro- 
priiite  lines  as  applicable.  If  the  action  will  result  in  a  dol- 
lar change  to  an  existing  award,  indicate  only  the  amount  of 
the  change.  For  decreases,  enclose  the  amounts  in  parenthe- 
ses If  both  basic  and  supplemental  amounts  are  included, 
shew  breakdown  on  an  attached  sheet.  For  multiple  pro- 
gra  m  flinding,  use  totals  and  show  breakdown  using  same 
cat  ;gories  as  item  14. 


15.  Cehification.  To  be  signed  by  the  authorized  representative 
f  he  applicant.  A  copy  of  the  governing  body's  authoriza- 
for  you  to  sign  this  application  as  official  representative 
miist  be  on  file  in  the  applicant's  office. 


of 


tioii 


Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail 
ad(ress  of  the  authorized  representative.  Also,  in  item  14e, 
pleise  enter  the  month,  date,  and  four  (4)  digit  year  (e.g., 
I2i  12/2000)  in  the  date  signed  field. 


Paper  rark  Burden  Statement 

Ac(ording  to  the  Paperwork  Reduction  Act  of  1995,  no  per- 
son; are  required  to  respond  to  a  collection  of  information 
unl  ;ss  such  collection  displays  a  valid  0MB  control  number. 
Th<  valid  0MB  control  number  for  this  information  collec- 
tior  is  1875-0106.  The  time  required  to  complete  this  in- 
formation collection  is  estimated  to  average  between  15  and 
45  minutes  per  response,  including  the  time  to  review  in- 
stnictions,  search  existing  data  resources,  gather  the  data 
neeqed,  and  complete  and  review  the  information  collection. 
If  >^u  have  any  comments  concerning  the  accuracy  of  the 
est^ate<s)  or  suggestions  for  improving  this  form,  please 
wrie  to:  U.S.  Department  of  Education,  Washington,  D.C. 
20J02-465I.  if  you  have  comments  or  concerns  regard- 
ingthe  status  of  your  individual  submission  of  this  form 
write  directly  to:  Joyce  I.  Mays,  Application  Control  Cen- 
ter, U.S.  Department  of  Education,  7th  and  D  Streets,  S.W. 
R0  3-3,    Room    3633,    Washington,     D.C.    20202-4725 
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Protection  of  Human  Subjects  in  Research 
(Attachment  to  ED  424) 


I.  Instructions  to  Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Research  Activities 
Involving  Human  Subjects  are  Planned. 

If  you  marked  item  12  on  the  application  "Yes"  and  designated 
exemptions  in  12a  ,  (all  research  activities  are  exempt),  pro- 
vide sufficient  information  in  the  application  to  allow  a  determi- 
nation that  the  designated  exemptions  are  appropriate.  Research 
involving  human  subjects  that  is  exempt  from  the  regulations  is 
discussed  under  II. B.  "Exemptions,"  below.  The  Narrative 
must  be  succinct.  Provide  this  information  in  an  "Item 
12/Protection  of  Human  Subjects  Attachment"  and  insert 
this  attachment  immediately  following  the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  12  on  the  face  page,  and  designated 
no  exemptions  from  the  regulations  (some  or  all  of  the  re- 
search activities  are  nonexempt),  address  the  following  six 
points  for  each  nonexempt  activity.  In  addition,  if  research  in- 
volving human  subjects  will  take  place  at  collaborating  site(s)  or 
other  performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limitation 
applies  to  this  section  of  the  application,  be  succinct.  Provide 
the  six-point  narrative  and  discussion  of  other  performance  sites 
in  an  "Item  12/Protection  of  Human  Subjects  Attachment" 
and  insert  this  attachment  immediately  following  the  ED  424 
face  page. 

(1)  Provide  a  detailed  description  of  the  proposed  involvement 
of  human  subjects.  Describe  the  characteristics  of  the  subject 
population,  including  their  anticipated  number,  age  range,  and 
health  status.  Identify  the  criteria  for  inclusion  or  exclusion  of 
any  subpopulation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children  with  dis- 
abilities, adults  with  disabilities,  persons  with  mental  disabili- 
ties, pregnant  women,  prisoners,  institutionalized  individuals,  or 
others  who  are  likely  to  be  vulnerable. 

(2)  Identify  th*"  sources  of  research  material  obtained  from  indi- 
vidually identifiable  living  human  subjects  in  the  form  of 
specimens,  records,  or  data.  Indicate  whether  the  material  or 
data  will  be  obtained  specifically  for  research  purposes  or 
whether  use  will  be  made  of  existing  specimens,  records,  or 
data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and  the  con- 
sent procedures  to  be  followed.  Include  the  circumstances  un- 
der which  consent  will  be  sought  and  obtained,  who  will  seek  it. 
the  nature  of  the  information  to  be  provided  to  prospective  sub- 
jects, and  the  method  of  documenting  consent.  State  if  the  In- 
stitutional Review  Board  (IRB)  has  authorized  a  modification  or 
waiver  of  the  elements  of  consent  or  the  requirement  for  docu- 
mentation of  consent. 

(4)  Describe  potential  risks  (physical,  psychological,  social, 
legal,  or  other)  and  assess  their  likelihood  and  seriousness. 
Where  appropriate,  describe  alternative  treatments  and  proce- 
dures that  might  be  advantageous  to  the  subjects. 


(5)  Describe  the  procedures  for  protecting  against  or  minimizing 
potential  risks,  including  risks  to  confidentiality,  and  assess  their 
likely  effectiveness  Where  appropriate,  discuss  provisions  for 
ensuring  necessary  medical  or  professional  intervention  in  the 
event  of  adverse  effects  to  the  subjects.  Also,  where  approjJH- 
ate,  describe  the  provisions  for  monitoring  the  data  collected  to 
ensure  the  safety  of  the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  relation 
to  the  anticipated  benefits  to  subjects  and  in  relation  to  the  im- 
portance of  the  knowledge  that  may  reasonably  be  expected  to 

result. 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 

A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity  is 
research,  as  defined  in  the  Department's  regulations,  and  the 
research  activity  will  involve  use  of  human  subjects,  as  defined 
in  the  regulations. 

— Is  it  a  research  activity? 

The  ED.  Regulations  for  the  Protection  of  Human  Subjects,  Title 
34,  Code  of  Federal  Regulations.  Part  97,  defme  research  as  "a 
systematic  investigation,  including  research  development  test- 
ing and  evaluation,  designed  to  develop  or  contribute  to  gener- 
alizable  knowledge."  If  an  activity  follows  a  deliberate  plan 
whose  purpose  is  to  develop  or  contribute  to  generalizable 
knowledge,  such  as  an  exploratory  study  or  the  collection  of 
data  10  test  a  hypothesis,  it  is  research  Activities  which  meet 
this  definition  constitute  research  whether  or  not  they  are  con- 
. ducted  or  supported  under  a  program  which  is  considered  re- 
search for  other  purposes.  For  example,  some  demonstration 
and  service  programs  may  include  research  activities. 

— Is  it  a  human  subject?  « 

The  regulations  define  human  subject  as  "a  living  individual 
about  whom  an  investigator  (whether  professional  or  student) 
conducting  research  obtains  (I)  data  through  intervention  or 
interaction  with  the  individual,  or  (2)  identifiable  private  infor- 
mation." (1)  If  an  activity  involves  Obtaining  information  about 
a  living  person  by  manipulating  that  person  or  that  person  s 
environment,  as  might  occur  when  a  new  irutruclional  technique 
is  tested,  or  by  communicating  or  interacting  with  the  individ- 
ual, as  occurs  with  surveys  and  interviews,  the  definition  of  hu- 
man subject  is  met.  (2)  If  an  activity  involves  obtaining  private 
information  about  a  living  person  in  such  a  way  that  the  infor- 
mation can  be  linked  to  thai  individual  (the  identity  of  the  sub- 
ject is  or  may  be  readily  determined  by  the  investigator  at  asso- 
ciated with  the  information),  the  definition  of  human  subject  is 
met  [Private  information  includes  information  about  behavior 
that  occurs  in  a  context  in  which  an  individual  can  reasonably 
expect  that  no  observation  or  recording  is  taking  place,  and  in- 
formation which  has  been  provided  for  specific  purposes  by  an 
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individual  and  which  the  individual  can  reasonably  expect  will 
not  be  maiJe  public  (for  example,  a  school  health  record).] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  human 
subjects  w  ill  be  in  one  or  more  of  the  following  six  categories  of 
exemptioi  \s  are  not  covered  by  the  regulations: 

(1)  Research  conducted  in  established  or  commonly  accepted 
education  il  settings,  involving  normal  educational  practices, 
such  as  (;  i)  research  on  regular  and  special  education  instruc- 
tional striegies,  or  (b)  research  on  the  effectiveness  of  or  the 
comparison  among  instructional  techniques,  curricula,  or  class- 
room marlagement  methods. 

(2)  Reseaf-ch  involving  the  use  of  educational  tests  (cognitive, 
diagnostid  aptitude,  achievement),  survey  procedures,  interview 
procedures  or  observation  of  public  behavior,  unless:  (a)  infor- 
mation oi^ained  is  recorded  in  such  a  manner  that  human  sub- 
jects can  be  identified,  directly  or  through  identifiers  linked  to 
the  subjects;  and  (b)  any  disclosure  of  the  human  subjects'  re- 
sponses outside  the  research  could  reasonably  place  the  subjects 
at  risk  of  criminal  or  civil  liability  or  be  damaging  to  the  sub- 
jects' financial  standing,  employability,  or  reputation.  V  '^^ 
subjects  4re  children,  this  exemption  uypUes  only  to  research 
involving\  educational  tests  or  observations  of  public  behavior 
when  the\investigator(s)  do  not  participate  in  the  activities  be- 
ing obseryed.  (Children  are  defined  as  persons  who  have  not 
attained  t  le  legal  age  for  consent  to  treatments  or  procedures 
involved  n  the  research,  under  the  applicable  law  or  jurisdiction 
in  which  I  fie  research  will  be  conducted] 


(3)  Research 
diagnosti< 
procedi 
under  sedtion 
appointed 


involving  the  use  of  educational  tests  (cognitive, 

,  aptitude,  achievement),  survey  procedures,  interview 

or  observation  of  public  behavior  that  is  not  exempt 

(2)  above,  if  the  human  subjects  are  elected  or 

public  officials  or  candidates  for  public  office;  or. 


federal  statute(s)  require(s)  without  exception  that  the  confiden- 
tiality of  the  personally  identifiable  information  will  be  main- 
tained throughout  the  research  and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing  data, 
documents,  records,  pathological  specimens,  or  diagnostic 
specimens,  if  these  sources  are  publicly  available  or  if  the  in- 
formation is  recorded  by  the  investigator  in  a  manner  that  sub- 
jects cannot  be  identified,  directly  or  through  identifiers  linked 
to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  conducted 
by  or  subject  to  the  approval  of  department  or  agency  heads,  and 
which  are  designed  to  study,  evaluate,  or  otherwise  examine: 
(a)  public  benefit  or  service  programs;  (b)  procedures  for  ob- 
taining benefits  or  services  under  those  programs;  (c)  possible 
changes  in  or  alternatives  to  those  programs  or  procedures;  or 
(d)  possible  changes  in  methods  or  levels  of  payment  for  bene- 
fits or  services  under  those  programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  acceptance 
studies,  (a)  if  wholesome  foods  without  additives  are  consumed 
or  (b)  if  a  food  is  consumed  that  contains  a  food  ingredient  at  or 
below  the  level  and  for  a  use  found  to  be  safe,  or  agricultural 
chemical  or  environmental  contaminant  at  or  below  the  level 
found  to  be  safe,  by  the  Food  and  Drug  Administration  or  ap- 
proved by  the  Environmental  Protection  Agency  or  the  Food 
Safety  and  Inspection  Service  of  the  U.S  Department  of  Agri- 
culture. 

Copies  of  the  Department  of  Education's  Regulations  for  the 
Protection  of  Human  Subjects,  34  CFR  Part  91  and  other  per- 
tinent materials  on  the  protection  of  human  subjects  in  re- 
search are  available  from  the  Grants  Policy  and  Oversight 
Staff  (GPOS)  Office  of  the  Chief  Financial  and  Chief  Infor- 
mation Officer,  U.S.  Department  of  Education,  Washington, 
D.C.,  telephone:  (202)  70S-8263,  and  on  the  U.S.  Department 
of  Education's  Protection  of  Human  Subjects  in  Research 
Web  She  at  http://ocfo.ed.gov/humansub.htm. 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education.  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Officejof  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  firm  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otheoArise,  provide  the 
same  {budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 


Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 


All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  ^imount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  %i.  columns  (a)-(e):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (0:  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blankj 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-1 1 
of  Section  B. 

Lines  1-11,  columns  {a)-(e):  For  each  project 
year  for  which  matching  funds  or  other 

contributions  are  provided,  show  the  total 

I 


contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Information 

Pav  attention  to  applicable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 
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Project  Documentation 

Note:  Submit  the  appropriate  documents 
and  information  as  specified  below  for  the 
following  programs:  Comprehensive  School 
Grants  and  Systemwide  Improvement  Grants. 

Section  A 

A  copy  of  applicant's  transmittal  letter 
requesting  the  appropriate  State  educational 
agency  to  comment  on  the  application.  This 
requirement  does  not  apply  to  schools 
funded  by  the  Bureau  of  Indian  Affairs.  (See 
34  CFR  75.155  and  75.156  below.) 
§  75.155     Review  procedure  if  State  may  . 

comment  on  applications:  Purpose  of 

§§75.156-158. 
If  the  authorizing  statute  for  a  program 
requires  that  a  specific  State  agency  be  given 
an  opportunity  to  comment  on  each 
application,  the  State  and  the  applicant  shall 
use  the  procedures  in  §§  75.156-75.158  for 
that  purpose. 

(Authority:  20  U.S.C.  1221e-3(a)(l)) 
Cross-Reference:  See  34  CFR  part  79 

(Intergovernmental  Review  of 

Department  of  Education  Programs  and 

Activities)  for  the  regulations 

implementing  the  application  review 

procedures  that  States  may  use  under 

E.O.  12372. 
(In  addition  to  the  requirement  in  §  75.155 
for  review  by  the  State  educational  agencv, 
the  application  is  subject  to  review  by  State 
Executive  Order  12372  process.  Applicants 
must  complete  item  16  of  the  application  face 
sheet  (Standard  Form  424,  Application  for 
Federal  Assistance)  by  either  (a)  specifying 
the  date  when  the  application  was  made 
available  to  the  State  Single  Point  of  Contact 
for  review  or  (b)  indicating  that  the  program 
has  not  been  selected  by  the  State  for  review.) 
§  75.156     When  an  applicant  under  §  75.155 

must  submit  its  application  to  the  State: 

proof  of  submission, 
(a)  Each  applicant  under  a  program 
covered  by  §  75.155  shall  submit  a  copy  of  its 
application  to  the  State  on  or  before  the 
deadline  date  for  submitting  its  application 
to  the  Department. 
■  (b)  The  applicant  shall  attach  to  its 
application  a  copy  of  its  letter  that  requests 
the  State  to  comment  on  the  application. 

(Authority:  20  U.S.C.  1221e-3(a)(l)) 
Section  B 

Evidence  of  compliance  with  the  Federal 
requirements  for  participation  of  students 


enrolled  in  nonprofit  private  schools.  (See 
section  7116(h)(2)  of  Public  Law  103-382 
and  34  CFR  75.119,  76.652,  and  76.656 
below.) 

Sec.  7116.  Applications. 

"(2)  in  designing  the  program  for  which 
applicatioYi  is  made,  the  needs  of  children  in 
nonprofit  private  elementary'  and  secondarv 
schools  have  been  taken  into  account  through 
consultation  with  appropriate  private  school 
officials  and,  consistent  with  the  number  of 
such  children  enrolled  in  such  schools  in  the 
area  to  be  served  whose  educational  needs 
are  of  the  type  and  whose  language  and  grade 
levels  are  of  a  similar  type  to  those  which  the 
program  is  intended  to  address,  after 
consultation  with  appropriate  private  school 
officials,  provision  has  been  made  for  the 
participation  of  such  children  on  a  basis 
comparable  to  that  provided  for  public 
school  children." 
(Authority:  20  U.S.C.  7426(h)(2)) 
§75.119     Information  needed  if  private 
schools  participate. 

If  a  program  requires  that  applicant  to 
provide  an  opportunity  for  participation  of 
students  enrolled  in  private  schools,  the 
application  must  include  the  infonr.ation 
required  of  subgrantees  under  34  CFR  76.656. 
(Approved  by  the  Office  of  Management  and 
Budgei  under  control  number  1880-0513) 
(Authority:  20  U.S.C.  1221e-3(a)(l)) 
§  76.652     Consultation  with  representatives 
of  private  school  students. 

(a)  An  applicant  for  a  subgrant  shall 
consult  with  appropriate  representatives  of 
students  enrolled  in  private  schools  during 
all  phases  of  the  development  and  design  of 
the  project  covered  by  the  application, 
including  consideration  of: 

(1)  Which  children  will  receive  benefits 
under  the  project: 

(2  )  How  the  children's  needs  will  be 
identified: 

(3)  What  benefits  will  be  provided: 
■  (4)  How  the  benefits  will  be  provided;  and 

(5)  How  the  project  will  be  evaluated. 

(b)  A  subgrantee  shall  consult  with 
appropriate  representatives  of  students 
enrolled  in  private  schools  before  the 
subgrantee  makes  any  decision  that  affects 
the  opportunities  of  those  students  to 
participate  in  the  project. 

(c)  The  applicant  or  subgrantee  shall  give 
the  appropriate  representatives  a  genuine 
opportunity  to  express  their  views  regarding 


each  matter  subject  to  the  consultation 
requirements  in  this  section. 
(Authority:  20  U.S.C.  1221e-3(a)(l)) 
§  76.656    Information  in  an  application  for  a 
subgrant. 
An  applicant  for  a  subgrant  shall  include 
the  following  information  in  its  application: 

(a)  A  description  of  how  the  applicant  will 
meet  the  Federal  requirements  for 
participation  of  students  enrolled  in  private 
schools. 

(b)  The  number  of  students  enrolled  in 
private  schools  who  have  been  identified  as 
eligible  to  benefit  under  the  program. 

(c)  The  number  of  students  enrolled  in 
private  schools  who  will  receive  benefits 
under  the  program. 

■(d)  The  basis  the  applicant  used  to  .select 
the  .students. 

(e)  The  manner  and  extent  to  which  the 
applicant  complied  with  §76.652 
(consultation). 

(f)  The  places  and  times  that  the  students 
will  receive  benefits  under  the  program. 

(g)  The  differences,  if  any,  between  the 
program  benefits  the  applicant  will  provide 
to  public  and  private  .school  students,  and 
the  reasons  for  the  differences. 
(Authority:  20  U.S.C.  1221e-3(a)(l)) 

Section  C 
Check  the  appropriate  box  below: 

•  There  are  no  eligible  nonprofit  pri-    D 
vate  .schools  in  the  proposed  ser\'ice 
delivePt'  area  that  wish  to  participate 

in  the  project 

•  One  or  more  eligible  nonprofit  pri-    D 
vate  schools  in  the  proposed  ser\ice        | 
delivery  area  wish  to  participate  in        / 
the  project  and  are  listed  on  the  en- 
closed Student  Data  form 

•  There  are  no  eligible  nonprofit  pri-     D 
vate  schools  in  the  proposed  ser\'ice 
delivery'  area 

Section  D 

If  applicable,  identify  on  the  line  at  the 
right  the  Empowerment  Zone.  Supplemental 
Empowerment  Zone,  or  Enterprise 
Community  that  the  proposed  project  will 
serve.  (See  the  competitive  priority  and  the 
list  of  designated  Empowerment  Zones  and 
Enterprise  Communities  in  previous  sections 
of  this  application  package.) 

BILUNG  CODE  4000-01-P 
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NOTE: 


PROGRAM  ASSURANCES 


The  authorizing  statute  requires  applicants  under  certain  programs  to  provide 
assurances.  This  form  must  be  completed  for  applications  under  the  following 

progmmsx 

•  Comprehensive  School  Grants 

•  Systemwide  Improvement  Grants 


As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  ^plicant: 

•  Will  not  reduce  the  level  of  State  and  local  funds  that  the  2^)plicant  expends  for  bilingual 
education  or  special  alternative  instructional  programs  if  the  applicant  is  awarded  a  grant 
under  the  program. 

•  Will  employ  in  the  proposed  project  teachers  who  are  proficient  in  English,  including 
written  and  oral  communication  skills. 


Win 


•    Has 


integrate  the  proposed  project  with  the  applicant's  overall  educational  program. 


developed  this  application  in  consultation  with  an  advisory  council,  the  majority  of 
whose  members  are  parents  and  other  representatives  of  the  children  and  youth  to  be  served 
in  the  proposed  project. 

(Au  hority:  20  U.S.C.  7426(g)) 


Authorized  Representative 


Signature 


Typed  Name 


Tide 


Date  Signed 


Applicant  Organization 
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ASSURANCES  •  NON-CONSTRUCTION  PROGRAMS 


0MB  Approval  r4o.  0348-0040 


Public  reporting  burden  for  this  collection  of  information  is  estiniated  to  average  15  minutes  per  response,  irtduding  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Sernl  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  1  x 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Papenwork  Reduction  Project  (0348-0040),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant 

1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  mar^agerlal  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 


/ 


2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  exan^ne  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  worit  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act  of 
1970  (42  U.S.C.  §§4728-*763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administratton  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discriminatton  on  the  basis  of  race.  cok>r 
or  national  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  1972.  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabiiitatx>n 


Act  of  1973.  as  amended  (29  U.S.C.  §794).  whk:h 
prohibits  discriminatkm  on  the  basis  of  handk:aps;  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107),  which  prohibits  discnmination 
on  ttie  basis  of  age;  (e)  tt>e  Drug  Atxjse  Office  arid 
Treatment  Act  of  1972  (P.L  92-255),  as  amended, 
relatirtg  to  r>orHJiscrimination  on  ttie  basis  of  drug 
abuse:  (0  0\o  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Preventkm.  Treatment  and  Rehabiiitatxxi 
Act  of  1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
akx>hoiism:  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3).  as  amended,  relating  to  confidentiality  of  alcohol 
and  dnjg  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq),  as 
amended,  relating  to  nondiscrimination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisbns  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  being 
made;  and.  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  whk:h  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91-646)  whteh  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
wtiose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

Will  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
wtik:h  limit  the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in  wtiole  or 
In  part  with  Federal  funds. 


Pravious  Edition  UmU* 


Authorized  for  Local  Reproduction 


SUndard  Fonn  424B  (R«v.  7-«7) 
PmcrilMd  by  OMB  Circular  A-102 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  ttie  Davis- 
Bacon  Act  (40  U.S.C.§§276a  to  276a-7),  the  Copeland  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  regarding  labor  standards  for  federally-assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires 
rectpienta  in  a  special  flood  hazard  area  to  participate  in  the 
program  0nd  to  purchase  flood  insurance  if  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,0(X)  or  more. 

11.  Win  comply  with  environmental  standards  which  may  t>e 
prescribe<]  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  1 1 990;  (d)  evaluation  of  flood  hazards  in 
floodpiainB  In  accordance  with  EO  1 1988;  (e)  assurance  of 
project  c()r)sistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (0  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974.  as  amended  (P.L  93-523); 
and,  (h)  protection  of  endangered  species  under  the 
Endangertsd  Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 


12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wiU  and  scenic  rivers  system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

14.  Will  comply  with  P.L  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L  89-544,  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
warm  blooded  animals  held  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  in  construction  or 
rehabilitation  of  reskJence  structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  0MB  Circular  No.  A-133, 
'Audits  of  States,  Local  Governments,  and  Non-Profit 
Organizattons.' 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  determine  ttie  certification  to  wtiich  they  are  required  to  attest.  Applicants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,"  and  34  CFR  Part  85, 
'Government-wide  Debarment  and  Suspension  (Nonprocurement)  and  Govemment-wlde  Requiremerrts  for  Drug-Free  Worlcplace 
(Grants).*  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant  or  cooperative  agreement 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.110.  the  applicant 
certifies  that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  ofTicer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  maldng  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  offlcer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  ofFicer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  ILL.  'Disclosure  Form  to 
Report  Lobbying,*  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants.  contracts  under 
grants  and  cooperative  agreenwnts,  and  subcontracts)  and 
that  all  subrectpients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  in  primary  covered  transactions,  as  defirted  at 
34  CFR  Part  85,  Sections  85.105  and  85.1 10— 

A.  The  applicant  certifies  that  rt  and  its  principals: 

(a)  Are  not  presently  deban'ed,  suspended,  proposed  for 
debarment  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  dvil  judgement  rendered 
against  them  for  commission  of  fraud  or  a  crimir^l  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performir)g  a 
public  (Federal,  State,  or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement  theft  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph      * 
(2)(b)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  thte  application 
had  one  or  more  public  transaction  (Federal,  State,  or  local) 
terminated  for  cause  or  default  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Dnjg-Free  Worlcplaoe  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Pari  85,  Sections  85.605  and  85.610  - 

A  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-fi-ee  wortcplace  t>y: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee  s  worlcplace  and 
specifying  the  actions  that  will  be  talcen  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  orvgoing  drug-free  awareness  program  to 
inform  employees  about 

(1)  The  dangers  of  drug  abuse  in  the  workplaoe; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  dmg  counseling,  rehabilitation,  and  empk>yee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  dmg 
abuse  vnlalions  occurring  in  the  wori(place; 

(c)  Making  It  a  requirement  that  each  employee  to  be  engaged  In 
the  perfomnarice  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  para- 
graph (a)  that  as  a  condition  of  emptoyment  ur>der  the  grant  the 
emptoyee  will: 

(1)  At)ide  by  the  terms  of  the  statement  and 

(2)  Notify  the  empk>yer  in  writing  of  his  or  her  convictk>n  for  a 
violatk>n  of  a  criminal  dnjg  statute  occurring  in  the  woricplaoe  no 
later  than  five  calendar  days  after  such  conviction: 
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(«)  Notifying  tlie  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provide  notice,  including  position 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  Regional  OfFice  Building  No.  3).  Washington,  DC  20202- 
4248.  Notice  shall  Include  the  identification  numt>er(s)  of  each 
afliBcted  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  notioe  under  subparagraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  em- 
ployee, up  to  $nd  including  termination,  consistent  with  the 
requirements  ^  the  Rehabilitatton  Act  of  1973,  as  amended;  or 

(2)  Requiring  $uch  employee  to  participate  satisfactorily  In  a  dmg 
atiuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  by  aFederal,  State,  or  kx:al  health,  law  enforcement,  or 
other  appropriate  agency, 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Dmg-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sectkms  85.605  and  85.610- 

A.  As  a  condition  of  tfie  grant.  I  certify  that  I  will  not  engage  in  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I  will 
report  the  convictkm,  in  writing,  within  10  calendar  days  of  the 
convictwn,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Educatk>n,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  BuiWing  No.  3),  Washington,  DC 
20202-4248.  Notne  shall  include  the  kJentificatkm  number(s)  of 
each  affected  grant 


(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
dnjg-free  wor^>lace  through  implementation  of  paragraphs 
(a),  (b).  (c).  (4,  (e).  and  (0- 

B.  The  grantee  may  insert  in  \he  space  provided  t>elow  the  site(s) 
for  the  performance  of  work  done  in  connection  with  ttie  specific 
grant: 


Place  of  Perfolmance  (Street  address,  city,  county,  state,  zip 
code) 


Check  [  1  if  tliere  are  wori<places  on  file  that  are  not  identified 
here. 


As  the  duly  autwrized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAME  OF  APKiCANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAWE  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80^13 


12/98 
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Certification  Regarding  Debarment,  Suspension,  inellgibiiity  and 
Voiuntary  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regulations  Implementing  Executive  Order  12549.  DelMrment 
Part  85,  for  all  lower  tier  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85.1 10. 


and  Suspension.  34  CFR 


bistnictlons  for  Certification 

1.  By  signing  and  submitting  this  proposal,  the  prospective  lower  tier 
participant  is  providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  Is  a  material  representation  of  fact 
upon  which  reliarKe  was  placed  when  this  transaction  was  entered 
into,  tf  it  is  later  determined  that  the  prospective  lower  tier  participant 
krK>wingly  rendered  an  erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agerxry  with  which  this  transaction  originated  may  pursue  available 
remedies,  indudkig  suspension  and/or  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide  immediate 
written  notice  to  the  person  to  which  this  proposal  is  submitted  if  at 
any  time  tfte  prospective  lower  tier  participant  learns  that  its  certifKa- 
tion  was  erroneous  when  submitted  or  has  become  erroneous  by 
reason  of  changed  circumstances'. 

4.  The  terms  'covered  transaction,*  'debarred.'  'suspended,* 
Ineligible,'  lower  tier  covered  trar\saction,'  'participant,* '  person,* 
'primary  covered  transaction.* "  principal,*  'proposal.'  and  'voluntarily 
excluded,'  as  used  in  this  dause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sectiora  of  rules  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  which  this  proposal  is 
submKled  for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered 
into,  it  shall  not  krwwirtgiy  enter  into  any  lower  tier  covered  transaction 
with  a  person  who  is  debarred,  suspended,  declared  ineOgibie,  or 
vokintariy  excluded  from  participation  in  this  covered  transaction, 
unless  authorized  by  the  department  or  agency  with  which  this 
transaction  originated. 


6.  The  prospective  lower  tier  participant  further  agrees  by  submitting 
this  proposal  that  K  wBI  include  the  clause  titled  'Certification  Regarding 
Debarment,  Suspension.  IneligibiDty.  and  Voluntary  Exclusion-Lower 
Tier  Covered  TransacUorw.'  without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations  for  lower  tier  covered 
transactions. 

7.  A  participant  in  a  covered  transaction  rray  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower  tier  covered  transaction  ttut  it  is 
not  debarred,  suspended.  ineligit>te.  or  votuntarity  excluded  from  the 
covered  transaction,  unless  H  knows  that  the  certification  is  erroneous. 
A  participant  may  decide  the  method  and  frequency  by  wttich  it 
determines  the  eligibility  of  its  principals.  Each  participant  may  but  is 
not  required  to,  chedi  the  Nonprocurement  List 

8.  Nothing  contained  in  the  foregoing  shall  be  constmed  to  require 
establishment  of  a  system  of  records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The  knowledge  and  Information  of 
a  participant  is  not  required  to  exceed  that  wt)k:h  is  normally  possessed 
by  a  prudent  person  in  the  ordinary  course  of  business  dealings. 

9.  Except  for  transactions  authorized  under  paragraph  5  of  these  ' ' 
instructions,  if  a  participant  in  a  covered  trartsaction  kr>owingfy  enters 
into  a  tower  tier  covered  transaction  with  a  person  wtw  b  suspended, 
deban^,  ineligible,  or  voluntarly  excluded  from  participation  in  this 
transaction,  in  addition  fb  other  remedies  available  to  the  Federal 
Government,  the  department  or  agerx^  with  whtah  this  transaction 
originated  may  pursue  avalable  remedies,  including  suspension  and/or 
debarment 


Certification 

(t)  The  prospective  tower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  It  nor  its  principais  are  prssentty  debarred, 

suspended,  proposed  for  debarment  declared  ineligible,  or  votuntarfly  excluded  from  participation  in  this  transaction  by  any  Federal 
departnent  or  agency. 

(2)  Where  0ie  prospective  k>wer  tier  participant  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective  participant  Shan 

attach  an  explanation  to  this  proposal. 


NAMEOFAPPUCANT 


PfVAWARD  NUMBER  ANO/OR  PROJECT  NAME 


PRINTED  NAME  AND  TTTLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  6(MW14. 9190  (Replaces  GCS^X>9  (REV.12/88),  w^itoh  is  obsolele) 
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1.  Type  of  Feqeral  Action: 

I    ~~\  a.  contract 
' '  b.  grant! 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  irisurance 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disdose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  0MB 
0348-0046 


2.  Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


D: 


Report  Type: 

I    ~\  a.  initial  filing 

' '  b.  material  change 

For  Material  Change  Only: 

year quarter . 

date  of  last  report 


4.  Name  and  Address  of  Reporting  Entity: 

□  Prim*  D  SubawardM 

Tier ,  if  known: 


Congressio  lal  District,  if  known: 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District.  If  known: 


6.  Federal  Oeoartment/Agency: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


8.  Federal  Acti  on  Number,  if  known : 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 
(if  individual,  last  name,  first  name,  Ml): 


b.  Individuals  Performing  Services  (Including  address  if 
different  from  No.  10a) 
{last  name,  first  name,  Ml): 


A  A  WUiiinlluii  raquMM  Sinugti  »v«  tofm  ■  autiorlad  by  *■•  31  U.S.C.  Mdian 
1352  Tlitt  «ttiomm  o>  lotobying  acttvillM  i«  «  malariil  raprMtnUbon  of  hd 
upon  aMdi  niano*  wu  placad  by  Iha  li«r  tbov*  wtwn  Ni  taraadian  wn  mad* 
or  MitMad  Mo.  tht  dndoaur*  M  raquind  punuanl  to  31  U.S.C.  13S2.  This 
Kuiiiialluii  WW  ba  Mportad  to  Via  Congnt*  lain-annually  and  wii  ba  avaHaUa  fer 
puMc  «iipac>en.  Any  paraon  aitio  faitt  to  Na  Iha  raquwad  Otadoaura  thai  ba 
•ublacl  to  a  dMi  p«ially  of  not  lata  Vial  $10,000  and  not  mora  t<an  $100,000  tar 
aadi  audi  Mura. 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: . 


Date: 


Authorized  for  Local  Reproduction 
Standard  Foon  ILL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  fomi  shaB  be  completed  by  the  reporting  entity,  whether  subawardeeor  prime  Federal  recipient,  at  the  Initiation  or  receipt  of  a  covered  Federal 
action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  sectior  1 352.  The  fiDng  of  a  form  Is  required  for  each  payment  or  agreementto  make 
payment  to  any  lobbying  entity  for  influencing  or  attempting  to  influence  an  officer  or  employeeof  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
C^gress.  or  an  employeeof  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Conpleteal  Iteins  that  appV  for  both  the  inW^^ 
change  report.  Refer  to  the  knplementing  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  infonnation. 

1 .  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the  information  previously  r»ported  enter 

the  year  and  quarter  in  which  the  change  occuned.  Enter  the  date  of  the  last  previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal 
action. 


4.  Enter  the  fuB  name,  address,  city,  State  and  zip  code  of  the  reporting  entity.  Indude  Congressional  District,  If  known.  Check  the  a^ 

of  the  reporting  entity  that  designates  if « Is.  or  expects  to  be.  a  prune  or  subaward  recipient  Identify  the  tier  of  the  subawardee.e.g,  the  first  subawanJee 
of  the  prime  is  the  1st  tier.  Subawards  include  but  are  not  Bmited  to  subcontracts,  subgrants  and  contract  awards  under  grarits. 

5.  If  the  organization  filing  the  report  in  «em  4  checks  'SubawanJee."  then  enter  the  fuH  name,  address,  city,  State  and  zip  code  of  the  prime  Federal 
recipient  Include  Congressktnal  District,  if  kno«vn. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  toan  commitment  Include  at  least  one  organizationallevel  bekjw  agency  name,  if  known.  For 
example.  Department  of  Transportation.  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (Kern  1 ).  If  kno»w.  enter  the  fuB  Catateg  of  Federal  Domestk:  Assistance 
(CFDA)  number  for  grants,  cooperative  agreements,  toans,  and  toan  commitments. 

8.  Enter  the  most  appropriate  Federal  Wentifying  number  available  for  the  Federal  action  identified  in  Hem  1  (eg..  Request  for  Proposal  (RFP)  number 
Invitation  for  BkJ  (IFB)  number  grant  announcement  number,  the  contract  grant  or  toan  award  number,  the  application/proposal  control  number 
assigned  by  the  Federal  agency).  Include  prefixes,  e.g..  'RFP-DE-SO-OOI .' 

9.  For  a  covered  Federal  action  vthen  there  has  been  an  award  or  toan  commitment  by  the  Federal  agency,  enter  the  Federal  amount  of  the  award/toan 
commitment  for  the  prime  entity  toentified  in  item  4  or  5. 

10.  (a)  Enter  the  fuB  name,  address,  dty.  State  and  zip  code  of  the  tobbying  registrant  under  the  Lobbying  Disctosure  Act  of  1995  engaged  by  the  reporting 

entity  kientified  in  Kem  4  to  influence  the  covered  Federal  actton. 

(b)  Enter  the  full  names  of  the  indivWual{s)  performing  services,  and  include  fuD  address  if  different  from  10  (a).  Enter  Last  Name  First  Name  and 
Mkldle  Initial  (Mi;. 

11.  The  certifying  offidaf  shaB  sign  and  date  0w  fcxm.  print  his/her  name,  title,  and  telephone  number. 


Accorxfing  to  the  Papenivori^  Reductton  Act,  as  amended,  no  persons  are  required  to  respond  to  a  coHectton  of  informatton  unless  H  displays  a  va&d  0MB  Conlrol 
Number.  The  vafid  OMB  control  number  for  this  infomatton  collection  is  0MB  No.  0348-0046.  Public  reporting  burden  for  this  coOectton  of  informatior  is 
estimatad  to  avOTgelO  minutes  per  response,  including  tinoe  for  reviewing  instructtons.  searching  existkig  data  sourees.  gatherktg  and  maintaining  the  d  ita 
needed,  and  completing  and  reviewing  the  coflectton  of  information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  coflecttor  of 
information.  InckKfing  suggestions  for  reducing  this  burden,  to  the  Office  of  Management  and  Budget  Paperwort^  Reductton  Project  (0348-0046)  Washlnot  m 
DC  20503.  *     ■ 
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Notice  To  All 

The  purpose 
you  about  a  new 
of  Education's  C 
Act  (GEPA)  that 
grant  awards  un 
This  provision  ■ 
enacted  as  part 
Schools  Act  of 


A  iplicants 

this  enclosure  is  to  inform 
provision  in  the  Department 

(^neral  Education  Provisions 
applies  to  applicants  for  new 
er  Department  programs. 
Section  427  of  GEPA, 
f  the  Improving  America's 

1  994  (Pub.  L.  103-382). 


fft 


ni 


To  Whom  Does 


3 


INFO  IMATION 


Section  427  o 
new  grant  awar(  s 
APPLICANTS  FPR 
INCLUDE 
APPLICATION' 
PROVISION  IN 
FUNDING  UND£R 

(If  this  progra  n 
program,  a  State 
description  onl] 
it  carries  out  wi  h 
level  uses.  In  ad  d 
or  other  eligible 
State  for  fundin ; 
description  in  1 1 
for  funding.  Th< 
for  ensuring  tha : 
local  entity  has 
427  statement  a 


rhis  Provision  Apply? 

GEPA  affects  applicants  for 
under  this  program.  ALL 
NEW  AWARDS  MUST 
IN  THEIR 
TO  ADDRESS  THIS  NEW 
DRDER  TO  RECEIVE 
THIS  PROGRAM, 
is  a  State-formula  grant 
needs  to  provide  this 
for  projects  or  activities  that 
funds  reserved  for  State- 
ition,  local  school  districts 
applicants  that  apply  to  the 
need  to  provide  this 
eir  applications  to  the  State 
State  would  be  responsible 
the  school  district  or  other 
submitted  a  sufficient  section 
described  below.) 


than 


ipli 


Section  427 
funds  (other 
include  in  its  a 
steps  the  applic  int 
equitable  acces! 
Federally-assistpd 
teachers,  and 
with  special  nei 
applicants  di 
required  descri 
six  types  of  ban  i 
equitable  access 
race,  national 
Based  on  local 
determine  whether 
may  prevent 
from  such  accei  s 
Federally-funde  d 
description  in 
taken  to  overcotie 
lengthy;  you 
succinct  description 
address  those 

'  circumstaAces 


mai^ 


your 

information 
narrative,  or.  if 
discussed  in 
in  the  application 
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What  Does  This  Provision  Require? 

n  quires  each  applicant  for 
an  individual  person)  to 
ication  a  description  of  the 
proposes  to  take  to  ensure 
to,  and  participation  in,  its 
program  for  students, 
otber  program  beneficiaries 
ds.  This  provision  allows 
isci|Btion  in  developing  the 

on.  The  statute  highlights 
iers  that  can  impede 
or  participation;  Gender, 
otigin,  color,  disability,  or  age. 
( ircumstances,  you  should 
these  or  other  barriers 
•  students,  teachers,  etc., 
or  participation  in  the 
project  or  activity.  The 
application  of  steps  to  be 
these  barriers  need  not  be 
provide  a  cleeu'  and 
of  how  you  plan  to 
barriers  that  are  applicable  to 
In  addition,  the 
be  provided  in  a  single 
ppropriate,  may  be 
cotinection  with  related  topics 


yDur  < 


Section  427  is  not  intended  to  duplicate 
the  requirements  of  civil  rights  statutes,  but 
rather  to  ensure  that,  in  designing  their 
projects,  applicants  for  Federal  funds  address 
equity  concerns  that  may  affect  the  ability  of 
certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to 
high  standards.  Consistenfwith  program 
requirements  and  its  ^approved  application, 
an  applicant  may  use  the  Federal  funds 
awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Examples  of  How  an  Applicant 
Might  Satisfy  the  Bequirement  of  This 
Provision? 

The  following  examples  may  help  illustrate 
how  an  applicant  may  comply  with  Section 
427. 

(1)  An  applicant  that  proposes  to  carry  out 
an  adult  literacy  project  serving,  among 
others,  adults  with  limited  English 
proficiency,  might  describe  in  its  application 
how  it  intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use 
might  describe  how  it  will  make  the 
materials  available  on  audio  tape  or  in  braille 
for  students  who  are  blind. 

(3)  An  applicant  that  proposes  to  carry  out 
a  model  science  program  for  secondary 
students  and  is  concerned  that  girls  may  be 
less  likely  than  boys  to  enroll  in  the  course, 
might  indicate  how  it  intends  to  conduct 
"outreach"  efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants  may 
already  be  implementing  effective  steps  to 
ensure  equity  of  access  and  participation  in 
their  grant  programs,  and  we  appreciate  your 
cooperation  in  responding  to  the 
requirements  of  this  provision. 

Estimated  Burden  Statement  for  GEPA 
Requirements 

The  time  required  to  complete  this 
information  collection  is  estimated  to  vary 
from  1  to  3  hours  per  response,  with  an 
average  of  1.5  hours,  including  the  time  to 
review  instructions,  search  existing  data 
resources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
information  collection.  If  you  have  any 
comments  concerning  the  accuracy  of  the 
time  and  estimate(s)  or  suggestions  for 
improving  this  form,  please  write  to;  U.S. 
Department  of  Education,  Washington,  DC 
20202-4651. 


State  Single  Point  of  Contact 

(Asof  April  22,  1999)     " 

Note:  In  accordance  with  Executive  Order 
12372,  Intergovernmental  Review  of  Federal 
Programs,  this  listing  represents  the 
designated  State  Single  Points  of  Contact 
(SSPOCs).  Because  participation  is  voluntary, 
some  States  and  Territories  no  longer 
participate  in  the  process.  These  include; 
Alabama,  Alaska,  American  Samoa, 
Colorado,  Connecticut,  Hawaii,  Idaho, 
Kansas,  Louisiana,  Massachusetts, 
Minnesota,  Montana,  Nebraska,  New  Jersey, 
Ohio,  Oklahoma,  Oregon,  Pennsylvania, 
South  Dakota,  Tennessee,  Vermont,  Virginia, 
-and  Washington. 

The  jurisdictions  not  listed  no  longer 
participate  in  the  process.  However,  an 
applicant  is  still  eligible  to  apply  for  a  grant 
or  grants  even  if  its  respective  State, 
Territory,  Commonwealth,  etc.  does  not  have 
a  SSPOC. 

ARIZONA 

Ms.  Joni  Saad,  Arizona  State  Clearinghouse, 
3800  N.  Central  Avenue,  Fourteenth  Floor, 
Phoenix,  Arizona  85012,  Telephone;  (602) 
280-1315,  FAX:  (602)  280-8144, 
jonis@ep. state. az.us 

ARKANSAS 

Mr.  Tracy  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  1515  W.  7th  St.,  Room 
412,  Little  Rock,  Arkansas  72203, 
Telephone;  (501)  682-1074,  FAX;  (501) 
682-5206,  tlcopeland@dfa.state.ar.us 

CALIFORNIA 

Grants  Coordination,  State  Clearinghouse, 
Office  of  Planning  and  Research,  1400  10th 
Street,  Room  121,  Sacramento,  California 
95814.  Telephone;  (916)  445-0613,"  FAX; 
(916)  323-3018,  No  e-mail  address 

DELAWARE 

Executive  Department,  Office  of  the  Budget, 

540  S.  Dupont  Highway,  Suite  5,  Dover,    . 

Delaware  19901,  Telephone;  (302)  739- 

3326,  FAX;  (302)  739-5661,  No  e-mail 

address 

DISTRICT  OF  COLUMBIA 

Mr.  Charles  Nichols,  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development,  717  14th  Street,  N.W.— Suite 
1200,  Washington,  D.C.  20005,  Telephone; 
(202)  727-1700  (direct),  (202)  727-6537 
(secretary),  FAX;  (202)  727-1617,  No  e- 
mail  address 
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FLORTOA 

Florida  State  Clearinghouse,  Department  of 
Community  Affairs,  2555  Shumard  Oak 
Blvd.,  Tallahassee,  Florida  32399-2100, 
Telephone:  (850)  922-5438,  FAX:  (850) 
414-0479,  Contact:  Ms.  Cherie  Trainer, 
(850)  414-5495, 
cherie. trainor@dca.state.fl. us 

GEORGIA 

Ms.  Deborah  Stephens,  Coordinator,  Georgia 
State  Clearinghouse,  270  Washington 
Street,  S.W.— 8th  Floor,  Atlanta,  Georgia 
30334,  Telephone:  (404)  656-7901, 
ssda@mail.opb.state.ga.us 

ILLINOIS 

Ms.  Virginia  Bova,  Single  Point  of  Contact, 
Illinois  Department  of  Commerce  and 
Community  Affairs,  James  R.  Thompson 
Center,  100  West  Randolph,  Suite  3-400, 
Chicago,  IL  60601,  Telephone:  (312)  814- 
6028,  FAX:  (312)  814-1800 

INDIANA 

Ms.  Allison  Becker,  State  Budget  Agency,  212 
State  House,  Indianapolis,  Indiana  46204- 
2796.  Telephone:  (317)  232-7221  (direct 
line),  FAX:  (317)  233-3323,  No  e-mail 
address 

IOWA 

Mr.  Steven  R.  McCann,  Division  for 
Community  Assistance,  Iowa  Department 
of  Economic  Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone:  (515)  242^719,  FAX:  (515) 
242-4809,  steve.mccann.@ided.state.ia.us 

KENTUCKY 

Mr.  Kevin  J.  Goldsmith,  Director,  Sandra 
Brewer,  Executive  Secretary, 
Intergovernmental  Affairs,  Office  of  the 
Governor,  700  Capitol  Avenue,  Frankfort, 
Kentucky  40601,  Telephone:  (502)  564- 
-     2611.  FAX:  (502)564-0437, 

kgoldmkgosmith@mail.state.ky.us, 
sbrewer@mail. state. ky. us 

MAINE 

Ms.  Joyce  Benson,  State  Planning  Office,  184 
State  Street,  38  State  House  Station, 
Augusta,  Maine  04333,  Telephone:  (207) 
287-h3261,  FAX:  (207)  287-6489. 
joyce.benson@state.me.us  , 

MARYLAND 

Ms.  Linda  Janey,  Manager,  Plan  &  Project 
Review,  Maryland  Office  of  Planning.  301 
W.  Preston  Street— Room  1104,  Baltimore, 
Maryland  21201-2365.  Telephone:  (410) 
767^490,  FAX:  (410)  767-4480, 
linda@mail.op.state.md.us 


MICHIGAN 

Mr.  Richard  Pfaff,  Southeast  Michigan 
Council  of  Governments,  660  Plaza  Drive — 
Suite  1900,  Detroit,  Michigan  48226, 
Telephone:  (313)  961-4266,  FAX:  (313) 
961—4869,  pfaf@semcog.org 

MISSISSIPPI 

Ms.  Cathy  Mallette,  Clearinghouse  Officer. 
Department  of  Finance  and 
Administration.  550  High  Street,  303 
Walters  Sillers  Building,  Jackson, 
Mississippi  39201-3087,  Telephone:  (601) 
359-6762,  FAX:  (601)  359-6758,  No  e-mail 
address 

MISSOURI 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809.  Jefferson  Building,  Room 
915,  Jefferson  City,  Missouri  65102, 
Telephone:  (573)  751-4834,  FAX:  (573) 
522-4395,  pohll_@mail.oa.state.mo.us 

NEVADA 

Department  of  Administration,  State 
Clearinghouse,  209  E.  Musser  Street,  Room 
200,  Carson  City,  Nevada  89710, 
Telephone:  (702)  684-0222,  FAX:  (702) 
684-0260,  Contact:  Ms.  Heather  Elliot, 
(702)  684-0209, 
helliot@govmail.state.nv.us 

NEW  HAMPSHIRE 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process,  Mr. 
Mike  Blake,  2V2  Beacon  Street,  Concord, 
New  Hampshire  03301,  Telephone:  (603) 
271-4991.  FAX:  (603)  271-1728,  No  e-mail 
address 

NEW  MEXICO 

Mr.  Nick  Mandell,  Local  Government 
Division,  Room  201  Bataan  Memorial 
Building,  Santa  Fe,  New  Mexico  87503, 
Telephone:  (505)  827^991,  FAX:  (505) 
827-4984,  No  e-mail  address 

NEW  YORK 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol.  Albany.  New 
York  12224,  Telephone:  (518)  474-1605. 
Fax:  (518)  486-1217,  No  e-mail  address 

NORTH  CAROLINA 

Ms.  Jeannette  Fumey,  North  Carolina 
Department  of  Administration,  116  West 
Jones  Street— Suite  5106,  Raleigh,  North 
Carolina  27603-8003,  Telephone:  (919) 
733-7232,  FAX:  (919)  733-9571, 
jeannette fumey@mail.  doa.  state.nc.us 


NORTH  DAKOTA 

North  Dakota  Single  Point  of  Contact.  Office 
of  Intergovernmental  Assistance,  600  East 
Boulevard  Avenue  Department  105, 
Bismarck,  North  Dakota  58505-0170, 
Telephone:  (701)  328-2094,  FAX:  (701)      * 
328-2308.  No  e-mail  address 

RHODE  ISLAND 

Mr.  Kevin  Nelson,  Review  Coordinator, 
Department  of  Administration,  Division  of 
Planning,  One  Capitol  Hill,  4th  Floor, 
Providence,  Rhode  Island  02908-5870, 
Telephone:  (401)  222-1220  (secretary). 
FAZ:  (401)  222-2093  (direct). 
knelson@planning.state.ri.us 

SOUTH  CAROLINA  f 

Ms.  Omeagia  Burgess,  State  Single  Point  of 
Contact.  Budget  and  Control  Board,  Office 
of  State  Budget.  1122  Ladies  Street— 12th 
floor.  Columbia,  South  Carolina  29201. 
Telephone:  (803)  734-0494,  FAX:  (803) 
734-0645,  No  e-mail  address 

TEXAS 

Mr.  Tom  Adams,  Governors  Office,  Director, 
Intergovernmental  Coordination  P.O.  Box 
12428.  Austin.  Texas  78711,  Telephone: 
(512)  463-1771,  FAX:  (512)  936-2681, 
tadams@govemor.state.tx.us 

UTAH 

Ms.  Carolyn  Wright,  Utah  State 
Clearinghouse,  Office  of  Planning  and 
Budget,  Room  116  State  Capitol,  Salt  Lake 
City,  Utah  84114,  Telephone:  (801)  538- 
1535  (direct),  FAX:  (801)  538-1547, 
cwright@state.ut.us 

WEST  VIRGINIA 

Mr.  Fred  Cutlip.  Director,  Community 
Development  Division,  W.  Virginia 
Development  Office,  Building  #6.  Room 
553,  Charleston,  West  Virginia  25305. 
Telephone:  (304)  558-4010,  FAX:  (304) 
558-3248.  fcutlip@wvdo.org 

WISCONSIN 

Mr.  Jeff  Smith,  Section  Chief.  Federal/State 
Relations.  Wisconsin  Department  of 
Administration,  101  East  Wilson  Street — 

,  6th  Floor,  P.O.  Box  7868T  Madison, 
Wisconsin  53707.  Telephone:  (608)  267- 
6931.  FAX:  (608)  267-6931. 
sjt@doa. state,  wi. us 

WYOMING 

Ms.  Sandy  Ross.  State  Single  Point  of 
Contact.  Department  of 
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Administrati  an 
Capitol  Avei 
82002.  Tele 
(307)  777- 


f  hi 


3(96 


TERRITORIES 

GUAM* 

Mr.  Joseph  Ri 
Budget  and 
of  the  Goverior 
Guam  96932 
or  9412,  fa;. 


Acting  Director,  Bureau  of 
I  Management  Research.  Office 

P.O.  Box  2950.  Agana. 
Telephone:  (671)  475-9411 
:  (671)472-2825 


PUERTO  RICO 

Ms.  Elsa  Luis.  Director,  Federal  Proposals 
Division,  IK  lO  17th  Street,  N.W.,  Suite  800, 
Washington,  DC.  20036,  Telephone:  (202) 
778-0750,  F  KX:  (202)  530-5559 

NORTH  MARl  \NA  ISLANDS 


iantos.  Executive  Officer, 
Ma  lagement  and  Budget,  Office 
Goveri  lor.  Saipan,  MP  96950. 

:  ( 370)  664-2256.  FAX:  (670) 
C  intact  Person:  Ms.  Jacoba  T. 
Fede  ral  Programs  Coordinator, 
( i70)  664-2289,  FAX:  (670) 


Mr.  Alvaro  A. 
Office  of 
of  the 
Telephone 
664-2272; 
Seman, 
Telephone 
664-2272 

VIRGIN  ISLAhlDS* 


Nellon  Bowry 
ManagemenI 
Emancipati( 
Floor.  Saint 
Please  direct  all 
correspondi 
review  to: 
774-0750. 


tei 


Note:  This  1 
information 
Information  or 
errors  should 
at  the  Office  of 
(202)  395-391 
Changes  to  the 
formal  notifica 
updated  every 
published  b 
Federal  Domes  i 
changes  made 
Missouri.  New 
Island.  Utah 


Empowerment 
Communities 

(As  of  January 


Empowerment  Zi 

California:  Los 

Riverside 
Connecticut: 
Florida:  Miam 


I  Ccu 


Nb 
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and  Information.  2001 
ue,  Room  214,  Cheyenne.  WY 
one:  (307)  777-5492,  FAX: 
,  srossl@missc.state.wy.us 


FAX: 

It 


Director,  Office  of 
and  Budget,  #41  Norregade 
1  Garden  Station,  Second 
Thomas,  Virgin  Islands  00802; 
questions  and 
about  intergovernmental 
Likda  Clarke.  Telephone:  (809) 
(809)  776-0069 
is  based  on  the  most  current 
pr  )vided  by  the  States, 
any  changes  or  apparent 

provided  to  Sherron  Duncan 
Management  and  Budget 
and  to  the  State  in  question, 
list  will  only  be  made  upon 
ion  by  the  State.  The  list  is 
;ix  months  and  is  also 
laifiually  in  the  Catalog  of 
ic  Assistance.  The  last 
vere  to  Delaware.  Indiana. 
Mexico.  Puerto  Rico.  Rhode 
id  Wisconsin. 


'Guam  and  iie  Virgin  Islands  are  not 
confirmed. 


Zones  and  Enterprise 


13,  1999) 


ones 

Angeles,  Oakland,  Santa  Ana, 
nty* 
w  Haven  + 


Georgia:  Atlanta,  Cordele*  + 

Illinois:  Chicago,  East  St.  Louis  +.  Ullin* 

Indiana:  Gary.  East  Chicago 

Kentucky:  Kentucky  Highlands*  (Clinton. 

Jackson,  and  Wayne  Counties) 
Maryland:  Baltimore 
Massachusetts:  Boston  + 
Michigan:  Detroit 
Minnesota:  Minneapolis  + 
Mississippi:  Mid-Delta*  (Bolivar,  Holmes, 

Humphreys,  LeFlore,  Sunflower, 

Washington  Counties) 
Missouri/Kansas:  Kansas  City,  Kansas  City    . 
Missouri:  St.  Louis  + 
New  Jersey:  Cumberland  County 
New  York:  Harlem,  Bronx 
North  Dakota:  Lake  Agassiz* 
Ohio:  Cleveland,  Cincinnati,  Columbus  + 
Ohio/West  Virginia:  Ironton/Huntington  + 
Pennsylvania/New  Jersey:  Philadelphia/ 

Camden 
South  Carolina:  Columbia/Sumter 
South  Dakota:  Oglala  Sioux  Reservation  in 

Pine  Ridge* 
Tennessee:  Knoxville 
Texas:  Houston,  El  Paso  +,  Rio  Grande 

Valley*  (Cameron,  Hidalgo,  Starr,  and 

Willacy  Counties) 
Virginia:  Norfolk  +/Portsmouth 

Enterprise  Communities 

Alabama:  Birmingham 

Alabama:  Chambers  County*.  Green 

County*.  Sumter  County* 
Alaska:  Juneau* 
Arizona:  Arizona  Border*  (Cochise,  Santa 

Cruz  and  Yuma  Counties),  Phoenix, 

Window  Rock* 
Arkansas:  East  Central*  (Cross,  Lee,  Monroe, 

and  St.  Francis  Counties),  Mississippi 

County*,  Pulaski  County 
California:  Imperial  County*.  Los  Angeles. 

Huntington  Park.  San  Diego,  San 

Francisco,  Bayview,  Hunter's  Point, 

Watsonville*,  Orange  Cove* 
Colorado:  Denver 

Connecticut:  Bridgeport,  New  Haven 
Delaware:  Wilmington 
District  of  Columbia:  Washington 
Florida:  Jackson  County*.  Miami,  Dade 

County,  Tampa,  Immokalee* 
Georgia:  Albany,  Central  Savannah  River* 

(Burke,  Hancock,  Jefferson,  McDuffie, 

Tallafero,  and  Warren  Counties),  Crisp 

County*,  Dooley  County* 
Hawaii:  Kaunakakai* 
Illinois:  East  St.  Louis,  Springfield 
Indiana:  Indianapolis,  Austin* 
Iowa:  Des  Moines  • 

Kansas:  Leoti* 

Kentucky:  Louisville,  Bowling  Green* 
Louisiana:  Macon  Ridge*  (Catahoula, 

Concordia,  Franklin,  Morehouse,  and 


Tensas  Parishes),  New  Orleans,  Northeast 

Louisiana  Delta*  (Madison  parish), 

Ouachita  Parish 
Makie:  Lewiston* 
Massachusetts:  Lowell,  Springfield 
Michigan:  Five  Cap*,  Flint,  Muskegon, 

Hcurison* 
Minnesota:  Minneapolis,  St.  Paul 
Mississippi:  Jackson,  North  Delta  Area*       ^ 

(Panola,  Quitman,  and  Tallahatchie 

Counties) 
Missouri:  East  Prairie*,  St.  Louis 
Montana:  Poplar* 
Nebraska:  Omaha 
Nevada:  Clarke  County,  Las  Vegas 
New  Hampshire:  Manchester 
New  Jersey:  Newark 
New  Mexico:  Albuquerque,  La  Jicarita* 

(Mora,  Rio  Arriba,  Taos  Counties), 

Deming* 
New  York:  Albany,  Schenectady,  Troy 
New  York:  Buffalo,  Rochester 
New  York:  Newburgh,  Kingston 
North  Carolina:  ChMlotte 
North  Carolina:  Edgecombe,  Halifax, 

Robeson,  Wilson  Counties* 
Ohio:  Akron,  Columbus,  Greater  Portsmouth* 

(Scioto  County) 
Oklahoma:  Choctaw,  McCurtain  Counties*, 

Oklahoma  City,  Ada* 
Oregon:  Josephine  County*,  Portland 
Pennsylvania:  Harrisburg,  Lock  Haven*, 

Pittsburgh,  Uniontown* 
Rhode  Island:  Providence 
South  Carolina:  Charleston,  Williamsburg, 

Florence  County*,  Hallandale* 
South  Dakota:  Beadle,  Spink  Counties* 
Tennessee:  Fayette,  Haywood  Counties*, 

Memphis,  Nashville,  Rutledge* 
Tennessee/Kentucky:  Scott,  McCreary 

Counties* 
Texas:  Dallas,  El  Paso,  San  Antonio,  Waco, 

Uvalde* 
Utah:  Ogden 
Vermont:  Burlington 
Virginia:  Accomack  (Northampton  County)*, 

Norfolk 
Washington:  Lower  Yakima  County*,  Seattle, 

Tacoma,  Collie* 
West  Virginia:  Charleston*,  Huntington, 
'  McDowell  County*,  West  Central 

Appalachia*  (Braxton,  Clay,  Fayette, 

Nicholas,  and  Roane) 
Wisconsin:  Milwaukee,  Keshena* 

*Denotes  rural  designee. 

+Also  an  Enterprise  Community.  Round 
One. 

For  further  information  consult  the 
following  Internet  site:  http://www.ezec.gov. 

[FR  Doc.  00-2813  Filed  2-7-00;  8:45  am) 
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DEPARTMENlr  OF  EDUCATION 

[CFDA  No.:  84.i82A] 

Office  of  Eleif  entary  and  Secondary 
Education— Aublic  Charter  Schools 
Program  (PC$P);  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY) : 

Purpose  of  Program:  The  purpose  of 
the  PCSP  is  tq  expand  the  number  of 
high-quality  ciiarter  schools  available  to 
students  across  the  Nation  by  providing 
flnancial  assistance  for  the  planning, 
program  design,  and  initial 
implementation  of  charter  schools; 
evaluating  tha  effects  of  charter  schools; 
and  disseminating  infonnation  about 
charter  schools  and  successful  practices 
in  charter  schbols. 

Who  May  /Ipply:  (a)  State  educational 
agencies  (SEAs)  in  States  with  a  specific 
State  statute  authorizing  the 
establishment  of  charter  schools.  The 
Secretary  awi'ds  grants  to  SEAs  to 
enable  them  t  a  conduct  charter  school 
programs  in  t  leir  States.  SEAs  use  their 
PCSP  funds  ti  I  award  subgrants  to 
"eligible  applicants,"  as  defined  in  this 
notice,  for  planning,  program  design, 
and  initial  im  plementation  of  a  charter 
school;  and  tc  support  the 
dissemination  of  information  about,  and 
successful  practices  in,  charter  schools. 
A  charter  sch  )ol  may  apply  for  funds  to 
carry  out  diss  smination  activities, 
whether  or  nc  t  the  charter  school  has 
applied  for  oi  received  funds  under  the 
PCSP  for  plar  ning  or  implementation,  if 
the  charter  sc  lool  has  been  in  operation 
for  at  least  3  t  onsecutive  years  and  has 
demonstrated  overall  success, 
including- 

(1)  Substanjal  progress  in  improving 
student  achie  /ement; 

(2)  High  \e\  els.of  parent  satisfaction; 
and 

(3)  The  management  and  leadership 
necessary  to  ( ivercome  initial  start-up 
problems  anc  establish  a  thriving, 
financially  vi  ible  charter  school. 

(b)  An  auth  orized  public  chartering 
agency  in  pai  tnership  with  a  charter 
school  develc  per  is  eligible  to  receive 
funding  direc  tly  from  the  U.S. 
Department  c  f  Education  (Department) 
if  the  SEA  in  the  State  elects  not  to 
participate  ir  the  PSCP  or  does  not  have 
an  applicatio  i  approved  under  the 
program.  If  an  SEA's  application  is 
approved  in  ihis  competition, 
applications  eceived  from  non-SEA 
eligible  appli  :ants  in  that  State  will  be 
returned  to  tl  le  applicants.  In  such  a 
case,  the  non  SEA  eligible  applicant 
should  conta  ;t  the  SEA  for  information 
related  to  its  jubgrant  competition. 

Note:  The  fo  lowing  States  currently  have 
approved  appl  cations  under  this  program: 


Alaslia,  Arkansas,  California,  Colorado, 
Connecticut,  Delaware,  District  of  Columbia, 
Florida,  Georgia,  Hawaii,  Idaho,  Illinois, 
Louisiana.  Massachusetts,  Michigan, 
Minnesota,  Missouri.  New  Jersey,  New  York, 
North  Carolina,  Ohio,  Oklahoma,  Oregon, 
Rhode  Island.  Puerto  Rico,  Texas,  Utah, 
Virginia,  and  Wisconsin.  In  these  States,  only 
the  SEA  is  eligible  to  receive  an  award  under 
this  competition.  Non-SEA  eligible 
applicants  in  these  States  should  contact 
their  respective  SEAs  for  infonnation  about 
participation  in  the  State's  charter  school 
subgrant  program.  Non-SEA  eligible 
applicants  in  States  that  are  not  listed  above 
must  apply  directly  to  the  Department  on  or 
before  the  DEADLINE  FOR  RECEIPT  OF 
APPLICATIONS  in  order  to  be  considered  for 
funding  in  this  competition. 

Deadline  for  Receipt  of  Applications: 
March  22,  2000 

Note:  We  must  receive  all  applications  on 
or  before  this  date.  This  requirement  takes 
exception  to  the  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  75.102.  Under  the 
Administrative  Procedure  Act  (5  U.S.C.  553), 
the  Department  generally  offers  interested 
parties  the  opportunity  to  comment  on 
proposed  regulations.  However,  this 
exception  to  EDGAR  makes  procedural 
changes  only  and  does  not  establish  new 
substantive  policy.  Therefore,  under  5  U.S.C. 
553(b)(A),  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education  has 
determined  that  proposed  rulemaking  is  not 
required. 

Deadline  for  Intergovernmental 
fleview;  April  21,  2000. 

Applications  Available:  February  8, 
2000. 

Estimated  Available  Funds: 
$24,000,000. 

Estimated  Range  of  Awards: 

State  educational  agencies:  $500,000- 
$5,000,000  per  year. 

Other  eligible  applicants:  $25,000- 
$150,000  per  year. 

Estimated  Average  Size  of  Awards: 

State  educational  agencies:  $3,000,000 
per  year. 

Other  eligible  applicants:  $100,000 
per  year. 

Estimated  Number  of  Awards: 

State  educational  agencies:  3-5. 

Other  eligible  applicants:  30-50. 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period 

State  educational  agencies:  Up  to  36 
mbnths. 

Other  eligible  applicants:  Up  to  36 
months. 

Note:  Grants  awarded  by  the  Secretary 
directly  to  non-SEA  eligible  applicants  or 
subgrants  awarded  by  SEAs  to  eligible 
applicants  will  be  awarded  for  a  period  of  up 
to  36  months,  of  which  the  eligible  applicant 
may  use — 


(a)  Not  more  than  18  months  for 
planning  and  program  design; 

(b)  Not  more  than  two  years  for  the 
initial  implementation  of  a  charter 
school;  and 

(c)  Not  more  than  two  years  to  carry 
out  dissemination  activities. 

Applicable  Regulations  and  Statute: 
The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75  (except  §  75.210),  77. 
79,  80,  81,  82,  85.  86.  and  99.  Title  X, 
Part  C.  Elementary  and  Secondary 
Education  Act  of  1965  (ESEA).  as 
amended,  20  U.S.C.  8061-8067. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
wider  education  reform  efforts  to 
strengthen  teaching  and  learning, 
charter  schools  can  be  an  innovative 
approach  to  improving  public  education 
and  expanding  public  school  choice. 
While  there  is  no  one  model,  public 
charter  schools  are  exempted  from  most 
statutory  and  regulatory  requirements  in 
exchange  for  performance-based 
accoimtability.  They  are  intended  to 
stimulate  the  creativity  and 
commitment  of  teachers,  parents, 
students,  and  citizens  and  contribute  to 
better  student  academic  achievement. 

Congress  reauthorized  the  PCSP  in 
October  1998.  by  enacting  the  Charter 
School  Expansion  Act  of  1998  (Act). 
Under  the  new  legislation.  SEA 
applicants  for  funding  are  required  to 
include  in  their  applications 
descriptions  of  how  the  SEA  wall  (a) 
inform  each  charter  school  in  the  State 
about  Federal  funds  the  charter  school 
is  eligible  to  receive  and  Federal 
programs  in  which  the  charter  school 
may  participate;  (b)  ensure  that  each 
charter  school  in  the  State  receives  the 
charter  school's  commensurate  share  of 
Federal  education  funds  that  are 
allocated  by  formula  each  year, 
including  during  the  charter  school's 
first  year  of  operation;  and  (c) 
disseminate  best  or  promising  practices 
of  charter  schools  to  LEAs  in  the  State. 
The  new  legislation  also  added  a 
requirement  that  SEA  applicants  as  well 
as  non-SEA  eligible  applicants  include 
in  their  applications  descriptions  of 
how  charter  schools  that  are  considered 
to  be  LEAs  under  State  law  and  LEAs  in 
which  a  charter  school  is  located  will 
comply  with  sections  613(a)(5)  and 
613(e)(1)(B)  of  the  Individuals  with 
Disabilities  Education  Act.  Additional 
information  regarding  the  required 
contents  of  applications,  diversity  of 
projects,  and  waivers  are  provided  in 
the  application  package  for  this 
program. 

The  following  definitions,  selection 
criteria,  priority  criteria,  amount 
criteria,  authorized  uses  of  funds  for 
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dissemination  activities,  and  allowable 
activities  are  taken  from  the  Public 
Charter  Schools  Program  authorizing 
statute,  in  Title  X,  Part  C  of  the  ESEA. 
as  amended  by  the  Act.  They  are  being 
repeated  in  this  application  notice  for 
the  convenience  of  the  applicant. 

Definitions 

The  following  definitions  apply  to 
this  program: 

(a)  Charter  school  means  a  public 
school  that — 

(1)  In  accordance  with  a  specific  State 
statute  authorizing  the  granting  of 
charters  to  schools,  is  exempted  from 
significant  State  or  local  rules  that 
inhibit  the  flexible  operation  and 
management  of  public  schools,  but  not 
from  any  rules  relating  to  the  other 
requirements  of  this  definition; 

(2)  Is  created  by  a  developer  as  a 
public  school,  or  is  adapted  by  a 
developer  from  an  existing  public 
school,  and  is  operated  under  public 
supervision  and  direction; 

(3)  Operates  in  pursuit  of  a  specific 
set  of  educational  objectives  determined 
by  the  school's  developer  and  agreed  to 
by  the  authorized  public  chartering 
agency; 

(4)  Provides  a  program  of  elementary 
or  secondary  education,  or  both; 

(5)  Is  nonsectarian  in  its  programs, 
admissions  policies,  employment 
practices,  and  all  other  operations,  and 
is  not  affiliated  with  a  sectarian  school 
or  religious  institution; 

(6)  Does  not  charge  tuition; 

(7)  Complies  with  the  Age 
Discrimination  Act  of  1975,  title  VI  of 
the  Civil  Rights  Act  of  1964,  title  IX  of 
the  Education  Amendments  of  1972, 
section  504  of  the  Rehabilitation  Act  of 
1973,  and  part  B  of  the  Individuals  With 
Disabilities  Education  Act; 

(8)  Is  a  school  to  which  parents 
choose  to  send  their  children,  and  that 
admits  students  on  the  basis  of  a  lottery, 
if  more  students  apply  for  admission 
than  can  be  accommodated; 

(9)  Agrees  to  comply  with  the  same 
Federal  and  State  audit  requirements  as 
do  other  elementary  and  secondary 
schools  in  the  State,  unless  the 
requirements  are  specifically  waived  for 
the  purposes  of  this  program; 

(10)  Meets  all  applicable  Federal, 
State,  and  local  health  and  safety 
requirements; 

(11)  Operates  in  accordance  with 
State  law;  and 

(12)  Has  a  written  performance 
contract  with  the  authorized  public 
chartering  agency  in  the  State  that 
includes  a  description  of  how  student 
performance  will  be  measured  in  charter 
schools  pursuant  to  State  assessments 
that  are  required  of  other  schools  and 


pursuant  to  any  other  assessments 
mutually  agreeable  to  the  authorized 
public  chartering  agency  and  the  charter 
school. 

(b)  Developer  means  an  individual  or 
group  of  individuals  (including  a  public 
or  private  nonprofit  organization), 
which  may  include  teachers, 
administrators  and  other  school  staff, 
parents,  or  other  members  of  the  local 
community  in  which  a  charter  school 
project  will  be  carried  out. 

(c)  Eligible  applicant  means  an 
authorized  public  chartering  agency 
participating  in  a  partnership  with  a 
developer  to  establish  a  charter  school 
in  accordance  with  this  program. 

(d)  Authorized  public  chartering 
agency  means  a  State  educational 
agency,  local  educational  agency,  or 
other  public  entity  that  has  the  authority 
under  State  law  and  is  approved  by  the 
Secretary  to  authorize  or  approve  a 
charter  school. 

Selection  Criteria  for  SEAs 

The  maximum  possible  score  for  all  of 
the  criteria  in  this  section  is  140  points. 
The  maximum  possible  score  for  each 
criterion  is  indicated  in  parentheses 
following  each  criterion.  In  evaluating 
an  application  from  an  SEA,  the 
Secretary  considers  the  following 
criteria: 

(a)  The  contribution  that  the  charter 
schools  grant  program  will  make  in 
assisting  educationally  disadvantaged 
and  other  students  to  achieve  State 
content  standards.  State  student 
performance  standards,  and,  in  general, 
a  State's  education  improvement  plan 
(20  points). 

(b)  The  degree  of  flexibility  afforded 
by  the  SEA  to  charter  schools  under  the 
State's  charter  schools  law  (20  points). 

(c)  The  ambitiousness  of  the 
objectives  for  the  State  charter  school 
grant  program  (20  points). 

(d)  The  quality  of  the  strategy  for 
assessing  achievement  of  those 
objectives  (20  points). 

(e)  The  likelihood  that  the  charter 
schools  grant  program  will  meet  those 
objectives  and  improve  educational 
results  for  students  (20  points). 

(f)  The  number  of  high  quality  charter 
schools  created  under  this  part  in  the 
State  (20  points). 

(g)  In  the  case  of  State  educational 
agencies  that  propose  to  use  grant  funds 
to  support  dissemination  activities 
under  section  10302(c)(2)(C)  of  the 
ESEA,  the  quality  of  those  activities  and 
the  likelihood  that  those  activities  will 
improve  student  achievement  (20 
points). 


Selection  Criteria  for  Non-SEA  Eligible 
Applicants 

The  maximum  possible  score  for  all  of 
the  criteria  in  this  section  is  140  points. 
The  maximum  possible  score  for  each 
criterion  is  indicated  in  parentheses 
following  each  criterion.  In  evaluating 
an  application  from  an  eligible 
applicant  other  than  an  SEA  the 
Secretary  considers  the  following 
criteria: 

(a)  The  quality  of  the  proposed 
curriculum  and  instructional  practices 
(20  points). 

(b)  The  degree  of  flexibility  afforded 
by  the  SEA  and,  if  applicable,  the  local 
educational  agency  to  the  charter  school 
(20  points). 

(c)  The  extent  of  community  support 
for  the  application  (20  points). 

(d)  The  ambitiousness  of  the 
objectives  for  the  charter  school  (20 
points). 

(e)  The  quality  of  the  strategy  for 
assessing  achievement  of  those 
objectives  (20  points). 

(0  The  likelihood  that  the  charter 
school  will  meet  those  objectives  and 
improve  educational  results  for  students 
(20  points). 

(g)  In  the  case  of  an  eligible  applicant 
that  proposes  to  use  grant  funds  to 
support  dissemination  activities  under 
section  10302(c)(2)(C)  of  the  ESEA,  the 
quality  of  those  activities  and  the 
likelihood  that  those  activities  will 
improve  student  achievement  (20 
points). 

Priority  Criteria 

In  awarding  grants  for  FYs  1999, 
2000,  and  2001  from  funds  appropriated 
under  section  10311  of  the  ESEA  that 
are  in  excess  of  $51  million  for  the  FY, 
the  Secretary  gives  priority  under  this 
competition  to  States  to  the  extent  that  ^ 
the  State  meets  the  criterion  described 
in  paragraph  (a)  below,  and  one  or  more 
of  the  criteria  described  in  paragraphs 
(b)  through  (d)  below  (20  points). 

(a)  The  State  provides  for  periodic 
review  and  evaluation  by  the  authorized 
public  chartering  agency  of  each  charter 
school,  at  least  once  every  5  years 
unless  required  more  frequently  by  State 
law,  to  determine  whether  the  charter 
school  is  meeting  the  terms  of  the 
school's  charter,  and  is  meeting  or 
exceeding  the  academic  performance 
requfrements  and  goals  for  charter 
schools  as  set  forth  under  State  law  or 
the  school's  charter. 

(b)  The  State  has  demonstrated 
progress,  in  increasing  the  number  of 
high  quality  charter  schools  that  are 
held  accountable  in  the  terms  of  the 
schools'  charters  for  meeting  clear  and 
'measurable  objectives  for  the 
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(3)  Acquiring  or  developing 
curriculum  materials;  and 

(4)  Other  initial  operating  costs  that 
cannot  be  met  from  State  or  local 
sources. 

Use  of  Funds  for  Dissemination 
Activities 

A  State  educational  agency  may 
reser\'e  not  more  than  10  percent  of  the 
grant  funds  to  support  dissemination 
activities.  A  charter  school  may  use 
such  funds  to  assist  other  schools  in 
adapting  the  charter  school's  program 
(or  certain  aspects  of  the  charter 
school's  program),  or  to  disseminate 
information  about  the  charter  school, 
through  such  activities  as — 

(a)  Assisting  other  individuals  with 
the  plemning  and  startup  of  one  or  more 
new  public  schools,  including  charter 
schools,  that  are  independent  of  the 
assisting  charter  school  and  the  assisting 
charter  school's  developers,  and  that 
agree  to  be  held  to  at  least  as  high  a  level 
of  accountability  as  the  assisting  charter 
school; 

(b)  Developing  partnerships  with 
other  public  schools,  including  charter  ■ 
schools,  designed  to  improve  student 
performance  in  each  of  the  schools 
participating  in  the  partnership; 

(c)  Developing  curriculum  materials, 
assessments,  and  other  materials  that 
promote  increased  student  achievement 
and  are  based  on  successful  practices 
within  the  assisting  charter  school;  and 

(d)  Conducting  evaluations  and 
developing  materials  that  document  the 
successful  practices  of  the  assisting 
charter  school  and  that  are  designed  to 
improve  student  achievement. 

FOR  APPLICATIONS  OR  INFORMATION 
contact:  Doima  M.  Hoblit,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  3C148, 
Washington,  D.C.  20202-6140. 
Telephone  (202)  205-9178.  Internet 

address:  Donna Hoblit@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  upon 
request  to  the  contact  person  listed  in 
the  preceding  paragraph.  Individuals 
with  disabilities  may  obtain  a  copy  of 
the  application  package  in  an  alternate 
format,  also,  by  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  this  Document 

You  may  view  this  document,  as  well 
as  ail  other  Department  of  Education 
documents  published  in  the  Federal 
Register  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites:  http:// 
ocfo.ed.gov/fedreg.htm;  http:// 
www.ed.gov/news.html. 

To  use  PDF,  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  PDF,  call  the  U.S. 
Government  Printing  Office  toll  free  at. 
1-888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  8061-8067. 
Dated:  February  4.  2000. 
Michael  Cohen, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  00-2919  Filed  2-7-00;  8:45  am] 
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editorially  compiled  as  an  aid 
to  Federal  Register  users. 
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this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  FEBRUARY  8, 
2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  (Vidalia)  grown  in — 
Georgia;  published  2-7-00 

AGRICULTURE 

DEPARTMENT 

Cooperative  State  Research, 

Education,  and  Extension 

Service 

Grants: 
Agricultural  research, 
education,  and  extension 
formula  funds;  stakeholder 
input  requirements  for 
recipients;  published  2-8- 
00 

INTERIOR  DEPARTMENT 

Natural  resource  damage 
assessments;  correction; 
published  2-8-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  published  1-4-00 
Boeing;  published  1-4-00 
British  Aerospace;  published 

1-4-00 
Kaman  Aerospace  Corp.; 

published  1-24-00 
Saab;  published  1-4-00 
Class  E  airspace;  published  1- 
18-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  stamp  program: 
Personal  Responsibility  and 
Work  Opportunity 
Reconcllation  Act; 
implementation — 
Personal  responsibility 
provisions;  comments 
due  by  2-15-00; 
published  12-17-99 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 


Section  502  Guaranteed 
Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15-99 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Section  502  Guaranteed 
_  Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15-99 
Rural  Economic  Development 
Loan  and  Grant  Program; 
comments  due  by  2-14-00; 
published  12-15-99 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Section  502  Guaranteed 
Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15-99 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Section  502  Guaranteed 
Rural  Housing  Program; 
administration:  comments 
due  by  2-14-00;  published 
12-15-99 
Rural  Economic  Development 
Loan  and  Grant  Program; 
comments  due  by  2-14-00; 
published  12-15-99 
Telecommunication  loans: 
Guaranteed  and  insured 
loans;  post-loan  policies 
and  procedures; 
comments  due  by  2-14- 
00;  published  12-15-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Gulf  of  Maine  anadromous 
Atlantic  salmon; 
comments  due  by  2-15- 
00;  published  11-17-99 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock;  comments  due  by 

2-14-00;  published  12- 

29-99 
Pollock;  comments  due  by 

2-17-00;  published  2-2- 

00 
Atlantic  highly  migratory 
species — 
Pelagic  longline 

management;  comments 


due  by  2-14-00; 
published  12-15-99 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  2-15- 
00;  published  12-17-99 
ENERGY  DEPARTMENT 
Nuclear  waste  repositories: 
Yucca  Mountain  Site,  NV; 
suitability  guidelines 
Hearings;  comments  due 
by  2-14-00;  published 
12-15-99 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Dishwashers;  test 
procedures;  comments 
due  by  2-14-00;  published 
1-13-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

2-18-00;  published  1-19- 

00 

Connecticut;  comments  due 

by  2-14-00;  published  12- 

16-99 
Delaware:  comments  due  by 

2-14-00;  published  12-16- 

99 
District  of  Columbia, 

Maryland,  and  Virginia: 

comments  due  by  2-14- 

00;  published  12-16-99 
Florida;  comments  due  by 

2-18-00;  published  1-19- 

00 
Georgia;  comments  due  by 

2-14-00;  published  12-16- 

99 
Illinois;  comments  due  by  2- 

14-00;  published  12-16-99 
Indiana;  comments  due  by 

2-14-00;  published  12-16- 

99 

Maryland;  comments  due  by 
2-14-00;  published  12-16- 
99 

Massachusetts;  comments 

due  by  2-14-00;  published 

12-16-99 
New  Jersey;  comments  due 

by  2-14-00;  published  12- 

16-99 
New  York;  comments  due 

by  2-14-00:  published  12- 

16-99 
Pennsylvania;  comments 

due  by  2-14-00;  published 

12-16-99 
Tennessee;  comments  due 

by  2-18-00;  published  1- 

19-00 


Texas;  comments  due  by  2- 
14-00;  published  12-16-99 
Wisconsin;  comments  due 
by  2-14-00;  published  12- 
16-99 
Air  quality  implementation 
plans;  vAvapproval  and 
promulgation:  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Indiana;  comments  due  by 
2-18-00;  published  1-19- 
00 
Hazardous  waste  program 
authorizations: 
North  Dakota;  comments 
due  by  2-18-00;  published 
1-19-00 
Hazardous  waste: 
Cement  kiln  dust; 
management  standards; 
comments  due  by  2-17- 
00;  published  10-28-99 
Identification  and  listing — 
Mixture  and  denved-from 
rules;  treatment,  storage 
or  disposal;  comments 
due  by  2-17-00: 
published  11-19-99 
Mixed  waste;  storage, 
treatment,  transportation, 
and  disposal;  comments 
due  by  2-17-00:  published 
11-19-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Metsulfuron  methyl: 
comments  due  by  2-14- 
00;  published  12-16-99 
Superfupd  program: 
National  oil  ar>d  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  2-18-00;  published 
1-19-00 
National  priorities  list 
update;  comments  due 
by  2-18-00;  published 
1-19-00 
National  priorities  list 
update;  comments  due 
by  2-18-00;  published 
1-19-00 
National  pnorities  list 
update;  comments  due 
by  2-18-00;  published 
1-19-00 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
<FAR): 

Multiple-award  contracts 
competition:  comments 
due  by  2-14-00:  published 
12-15-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumptron: 


IV 
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Food  labeling— 
Trans  fatt'  acids  in 
nutrition  labeling, 
nutrient  content  claims, 
and  heilth  claims; 
comments  due  by  2-15- 
00:  published  11-17-99 
HEALTH  ANQ  HUMAN 
SERVICES  DtPARTMENT 
Health  plans,  health  care 
clearinghouses,  and  health 
care  providers; 
Administrative  data 
standards  and  related 
requirements — 
Indlvidualy  identifiable 
health  intormation; 
privacy  standards; 
comments  due  by  2-17- 
00;  published  12-15-99 
INTERIOR  DEPARTMENT 
Fish  and  WiKlite  Service 
Endangered  afid  threatened 
species: 

Cowhead  Lake  tui  chub; 
comments  due  by  2-16- 
00;  pubJi^ed  2-2-00 
Critical  habiat 
designations — 
SpikedacA  and  loach 
minnow;  comments  due 
by  2-1^-00;  published 
1-12-OC 
Gulf  of  Maine  anadromous 
Atlantic  salmon; 
comments  due  by  2-15- 
00;  published  11-17-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  prcgram  and 
abandoned  mine  land 
reclamation  plan 
submission! : 

Utah:  comments  due  by  2- 
14-00;  pijblished  1-14-00 

LABOR  DEPARTMENT 
Pension  and  |  Welfare 
Benefits  Adt^inistration 


plans:  access, 
ind  renewability 


Group  health 
portability 
requiremenis 
National  M(  dical  Support 
Notice;  c  lild  support 


orders:  health  care 
coverage  provisions; 
comments  due  by  2-14- 
00:  published  11-15-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Elements;  elimination  as 
category  in  evaluation; 
comments  due  by  2-14- 
00:  published  12-16-99 
Federal  Acquisition  Regulation 
(FAR): 

Multiple-award  contracts 
competition;  comments 
due  by  2-14-00;  published 
12-15-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 
Technical  amendments; 
hearing;  comments  due 
by  2-16-00;  published  1- 
12-00 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities:  domestic  licensing: 
Antitrust  review  authority; 
clarification;  comments 
due  by  2-15-00;  published 
1-21-00 
Rulemaking  petitions: 
Quigley,  Barry;  comments 
due  by  2-14-00;  published 
12-1-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Regulatory  Flexibility  Act: 
Rules  to  be  reviewed;  list; 
comments  due  by  2-15- 
00:  published  1-21-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 
seamen: 

Licensing  and  manning  for 
officers  of  towing  vehicles; 
comments  due  by  2-17- 
00:  published  11-19-99 
Ports  and  waterways  safety: 


Puget  Sound,  WA;  vessel 
traffic  service;  radio 
frequencies;  comments 
due  by  2-14-00;  published 
12-14-99 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Agusta  S.p.A.;  comments 

due  by  2-18-00;  published 

12-20-99 
Bell;  comments  due  by  2- 

14-00;  published  12-16-99 
Boeing;  comments  due  by 

2-14-00;  published  12-29- 

99 
Bombardier;  comments  due 

by  2-14-00;  published  1- 

14-00 
Cessna;  comments  due  by 

2-14-00;  published  12-29- 

99 
Fokker;  comments  due  by 

2-14-00;  published  1-14- 

00 
Learjet;  comments  due  by 

2-14-00;  published  12-29- 

99 
McDonnell  Douglas; 

comments  due  by  2-18- 

00;  published  12-20-99 
New  Piper  Aircraft,  Inc.; 

comments  due  by  2-17- 

00;  published  12-14-99 
Transport  airplanes 

equipped  with  Mode  "C" 

transponder(s)  with  single 

Gillham  code  altitude 

input;  comments  due  by 

2-14-00;  published  12-16- 

99 
Class  E  airspace;  comments 
due  by  2-16-00;  published 
1-12-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Railroad  safety  enforcement 
procedures: 
Light  rail  transit  operations 

on  general  railroad 


system;  safety  jurisdiction; 
joint  agency  policy 
statement  with  Federal 
Transit  Administration; 
comments  due  by  2-14- 
00;  published  1-12-00 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Interior  tnjnk  releases; 
comments  due  by  2-15- 
00;  published  12-17-99 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Corporate  activities: 

National  banks;  financial 
subsidiaries  and  operating 
subsidiaries;  comments 
due  by  2-14-00;  published 
1-20-00 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Estate  and  gift  taxes: 

Generation-skipping  transfer 
tax  issues;  comments  due 
by  2-16-00;  published  11- 
18-99 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
1999. 

Last  List  December  21,  1999 
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Federal-State  Marketing  Improvement  Program; 
correction,  6353 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Animal  welfare: 
Field  study;  definition.  6312-6314 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6356-6357 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
National  Vaccine  Advisory  Committee,  6374 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6374-6376 
Reporting  and  recordkeeping  requirements,  6376 

Coast  Guard  *^ 

RULES 

Drawbridge  operations: 

Massachusetts,  6325-6327 
Vessel  inspection;  frequency.  6494-6510 
PROPOSED  RULES 
Merchant  marine  officers  and  seamen: 

Manning  requirements — 
Federal  pilotage  for  foreign-trade  vessels  in  Maryland, 
6350-6351 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6437-6438 

Commerce  Department 

See  Census  Bureau 

See  Economic  Analysis  Bureau 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmqspheric  Administration 


NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  6355- 
6356 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Mercantile  Exchange — 
Five  year  and  ten  year  agency  notes,  6361 

Consumer  Product  Safety  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6361-6362 
Meetings:  Sunshine  Act,  6362 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

B.I.  Chemicals,  Inc.,  6395 

Glaxo  Wellcome,  Inc.,  6395 

Mallinckrodt,  Inc.,  6396 

Economic  Analysis  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6357-6358 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Jacob  K.  Javits  gifted  and  talented  students  education 
program,  6520-6521 
State  educational  agencies;  submission  of  expenditure  and 
revenue  data,  etc.,  6362-6363 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office.  Energy  Department 

NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 

Tractebel  Energy  Marketing,  Inc.,  6363-6364 
Meetings: 

Environmental  Management  Site-Specific  Advisory 
Board,  6364-6365 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Iowa;  plan  identification;  effective  date  note;  CFR 
correction,  6327 
NOTICES 
Pesticide  registration,  cancellation,  etc.: 

Burkholderia  cepacia  sfrain  Ral-3,  6369-6370 
Pesticides;  experimental  u.se  permits,  etc.: 

Monsanto  Co.,  6370-6371 
Reports  and  guidance  dociunents;  availability,  etc.: 
Chesapeake  Bay  Program:  participating  organizations — 
Qualifications  and  preliminary  proposals  for 

communications,  outreach,  and  education,  6371 
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Executive  Office  of  the  President 

See  Presidential  documents 

Export  Administration  Bureau 

NOTICES  I 

Meetings:        J 
President's  Ekport  Council,  6358 


Federal  Aviation  Administration 

RULES 

Airworthiness  iirectives: 

Boeing;  correction,  6444 
Class  D  and  Class  E  airspace.  6320-6321 
Standard  instn  ment  approach  procedures,  6321-6325 
NOTICES 

International  si  ots  for  winter  2000/2001  scheduling  season; 
submissioi  deadline,  6438 
I 
Federal  Deposit  Insurance  Corporation 

NOTICES  I 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6371-6372 


Federal  Election 

NOTICES 

Meetings 


Commission 

Sun^ine  Act,  6372 


Federal  Energy  Regulatory  Commission 


NOTICES 

Electric  rate 
Cinergy  Sei 

Applications, 
Interenergy 
Questar  Soul 
Tennessee 


corporate  regulation  filings: 
ces.  Inc.,  et  al.,  6366-6369 
\earings,  determinations,  etc.: 
heffield  Processing  Co.  et  al.,  6365 
em  Trails  Pipeline  Co.,  6365 
IS  Pipeline  Co.,  6365-6366 


Federal  Highway  Administration 

PROPOSED  RULE6 

Engineering  and  traffic  operations: 
Utilities,  6344-6350 

Federal  Maritime  Commission 

NOTICES  I 

Agreements  filed,  etc.,  6372 
Freight  forwarder  licenses: 

Logis  Services  of  America,  Inc.,  6372-6373 

Federal  Railroad  Administration 

NOTICES 

Agency  infonr  ation  collection  activities: 
Proposed  co  lection;  comment  request,  6438-6441 

Federal  Reserve  System 

RULES 

Procedure  rule  s: 
Federal  Ope  i  Market  Committee;  technical  amendment, 
6319-6:20 
NOTICES 
Meetings;  Sun  ihine  Act,  6373 

Fish  and  Wildlife  Service 

RULES 

Endangered  aid  threatened  species: 
Kneeland  Prairie  Penny-Cress,  6332-6338 

NOTICES 

Agency  infomiation  collection  activities: 
Proposed  co  lection;  comment  request,  6388-6390 
Submission  for  OMB  review;  comment  request,  6390 


Comprehensive  conservation  plans;  availability,  etc.: 

Nisqually  National  Wildlife  Rehige,  WA,  6390-6391 
Endangered  and  threatened  species  permit  applications, 
6391-6392 

Food  and  Drug  Administration 

NOTICES 

Meetings: 

Psychopharmacologic  Drugs  Advisory  Committee,  6377 
Reports  and  guidance  docimients;  availability,  etc.: 

Special  Protocol  Assessment;  industry  guidance,  6377- 
6380 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Fernow  Experimental  Forest,  WV,  6353-6354 

Meetings: 
Resource  Advisory  Councils — 
John  Day  Snake,  6354-6355 

General  Services  Administration 

NOTICES 

Inquiry  as  to  availability;  form  cancellation,  6373 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 

HIV/ AIDS  Presidential  Advisory  Council,  6373 
Vital  and  Health  Statistics  National  Conmiittee,  6373- 
6374 

Health  Care  Financing  Administration 

NOTICES 

Medicare: 
Ambulatory  surgical  center  payment  rates  update,  6380- 
6383 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
340B  Drug  Pricing  Program,  6383 

Hearings  and  Appeals  Office,  Energy  Department 

RULES 

Contractor  employee  protection  program;  criteria  and 
procedures,  6314-6319 

Housing  and  Urtian  Development  Department 

RULES 

Acquisition  regulations: 
Miscellaneous  amendments;  correction,  6444 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  National  Park  Service 
See  Reclamation  Bureau 


Internal  Revenue  Service 

NOTICES 
Meetings: 
Citizen  Advocacy  Panels — 
Midwest  District,  6443 
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International  Trade  Administration  .    ^ 

NOTICES 
Antidumping: 
Circular  welded  carbon  steel  pipes  and  tubes  from — 

Taiwan,  6359 
Cut-to-length  carbon  steel  plate  from — 

Mexico,  6359-6360 
Polyethylene  terephthalate,  fihn,  sheet,  and  strip  from— 
Korea,  6360 
Antidimiping  and  countervailing  duties: 
New  steel  rail  from — 
Canada,  6358-6359 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  6394 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Juvenile  Justice  and  Delinquency  Prevention  Office 
See  National  Institute  of  Corrections 
NOTICES 

Agency  information  collection  activities: 
proposed  collection;  conmient  request,  6394-6395 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Mental  health  and  juvenile  justice,  effective  service 
delivery,  6512-6517 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6397 
Submission  for  0MB  review;  comment  request,  6397- 
6398 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Hydraulic  brake  systems — 
Passenger  car  brake  systems,  6327-6332 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  6441- 
6442 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community  Restorative  Justice  Outcomes/Measurements 
and  Evaluation,  6396-6397 

National  Institutes  of  Health 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing; 

correction,  6444 
Meetings: 
Center  for  Scientific  Review,  6383-6386 
National  Cancer  Institute,  6386-6387 
National  Institute  of  Child  Health  and  Human 
Development,  6387  *  i 


National  Institute  of  Environmental  Health  Scifences. 

6388 
National  Institute  of  Mental  Health,  6387 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  6388 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Fishery  Management  Council;  hearings,  6351- 
6352 
NOTICES 

Marine  manunals: 
Permit  applications,  6360-6361 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Dyke  Marsh  Wildlife  Preserve.  VA,  6392 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 

etc.,  6398 
Antarctic  Conservation  Act  of  1978;  permit  appHcations, 

etc.,  6398 

Natural  Resources  Conservation  Service 

NOTICES 

Conservation  Practices  National  Handbook: 
Conservation  practice  standards,  new  or  revised; 
comment  request,  6355 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  conunent  request,  6398-6399 
Commercial  nuclear  power  plants;  licensee  performance; 
integrated  review  of  assessment  process.  6399-6401 
Environmental  statements;  availability,  etc.: 

Private  Fuel  Storage,  L.L.C..  6401-6402 
Operating  Htenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  6402-6417 

Personnel  Management  Office 

PROPOSED  RULES 
Absence  and  leave: 

Sick  leave  for  family  care  piuposes,  6339-6341 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Intemationaal  entities;  certification  against  withholding 
funds  (Presidential  Determination  No.  2000- 
10)(Editoria]  Note:  This  document,  published  at  65  F.R. 
1095  in  the  Federal  Register  of  February  4,  2000,  this 
Presidential  document,  published  at  65  FR  5407,  was 
incorrectly  listed  as  a  Memorandum  of  January  31, 
2000.] 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


VI 


Federal  Register /Vol.  65,  No.  27 /Wednesday,  February  9,  2000  /  Contents 


Reclamation  Bureau 

NOTICES 
Privacy  Act: 
Systems  of  refcords,  6393-6394 

Research  and  $pecial  Programs  Administration 

NOTICES 

Meetings: 
Pipeline  safel  y — 
Damage  Prdvention  ("path  forward"),  6442 

Securities  and  Exchange  Commission 

RULES 

Electronic  Data i Gathering,  Analysis,  and  Retrieval 
(EDGAR): 
Filer  Manual  — 
Update  adc  ption  and  incorporation  by  reference; 
correction,  6444 
NOTICES  I 

Agency  informs  tion  collection  activities: 

Proposed  collection;  comment  request,  6417-6419 
Investment  Coitpany  Act  of  1940: 
Exemption  amplications — 
Ark  Funds!  et  al.,  6423-6425 
Options  Price  Reporting  Authority: 
Consolidated!  options  last  sale  reports  and  quotation 
information;  reporting  plan 
Correction  J  6444 
Self-regulatory  brganizations;  proposed  rule  changes: 
Chicago  Stoc  c  Exchange,  6425-6427 
Municipal  Securities  Rulemaking  Board,  6427-6430 
National  Association  of  Securities  Dealers,  Inc.,  6430- 

6432 
New  York  St  )ck  Exchange,  Lie,  6432-6434 
Philadelphia  Stock  Exchange,  Inc.,  6434 
Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  6419-6420 
Scudder  Global  Fund,  Inc.,  et  al.,  6420-6423 
Invalid  Status  Codi  i 

Self-regulatory  organizations;  proposed  rule  changes: 
Municipal  Securities  Rulemaking  Board;  correction,  6444 

Sentencing  Corimission,  United  States 

See  United  Stajes  Sentencing  Commission 

Small  Business  Administration 

NOTICES 

Disaster  loan  a  eas: 
Peimsylvanii  ,  6436 

Special  Counsel  Office 

NOTICES 
Privacy  Act: 
Systems  of  r  scords,  6436 

State  Department 

NOTICES 

Meetings: 
Internationa 
6437 


Telecommunications  Advisory  Committee, 


Substance  AlMJse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
Center  for  Substance  Abuse  Prevention — 
Drug  Testing  Advisory  Board,  6388 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

RULES 

Procedural  regulations: 

Practice  rules  in  proceedings;  Federal  regulatory  review, 
6446-6491 
NOTICES 
Meetings: 

Aviation,  Marine,  and  Land  Radionavigation  Users 
Conference,  6437 

Treasury  Department 

See  Internal  Revenue  Service 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  states  for  Federal  courts, 
6434-6436 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  6443 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Transportation,  6445-6491 

Part  III 

Department  of  Transportation.  Coast  Guard,  6493-6510 

Part  IV 

Department  of  Justice.  Juvenile  Justice  and  Delinquency 
Prevention  Office.  6511-6517 

PartV 

Department  of  Education  .  6519-6521 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510, 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 
[Docket  No.  FV99-916-3  PR] 

Nectarines  and  Peaches  Grown  in 
Califomia;  Revision  of  Reporting 
Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  revises  the  rules  and 
regulations  of  the  marketing  orders 
(orders)  for  fresh  nectarines  and  peaches 
grown  in  Califomia  pertaining  to 
reporting  requirements.  The  orders 
regulate  the  handling  of  nectarines  and 
peaches  grown  in  Califomia  and  are 
administered  locally  by  the  Nectarine 
Administrative  and  Peach  Commodity 
Committees  (committees).  Under  the 
orders,  authority  is  provided  for  the 
committees  to  require  handlers  to  file 
reports  on  the  destinations  of  their 
shipments  of  fresh  nectarines  and 
peaches.  This  rule  will  require  handlers 
to  file  such  destination  reports. 
Additional  and  timely  information  will 
thus  be  available  to  the  committees  and 
industry,  facilitating  improved  decision 
making  and  program  administration 
with  regard  to  marketing  research  and 
development,  and  promotional 
activities. 

EFFECTIVE  DATE:  This  final  mle  becomes 
effective  March  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Vawter,  Marketing  Specialist, 
Califomia  Marketing  Field  Office. 
Marketing  Order  Administration 
Branch,  Fmit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 


Administration  Branch,  Frait  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  PO  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  720-2491, 
Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
205-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  mle 
is  issued  imder  Marketing  Agreements 
Nos.  124  and  85,  and  Marketing  Order 
Nos.  916  and  917  (7  CFR  parts  916  and 
917)  regulating  the  handling  of 
nectarines  and  peaches  grown  in 
Califomia,  respectively,  hereinafter 
referred  to  as  the  "orders."  The 
marketing  agreements  and  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  mle  is  not  intended 
to  have  retroactive  effect.  This  mle  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  mle. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 


later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  final  rule  revises  the  orders' 
rules  and  regulations  pertaining  to  ^ 
reporting  requirements  under  the 
orders.  This  mle  establishes  procedures 
in  the  orders'  mles  and  regulations  for 
handlers  to  file  reports  on  the 
destinations  of  their  shipments  of  fresh 
nectarines  and  peaches.  Under  the 
orders  the  term  "handler"  is 
synonymous  with  the  term  "shipper." 
This  rule  was  unanimously 
recommended  by  the  committees  at 
their  meetings  on  December  2,  1998. 

In  §§  916.60  and  917.50  of  the  orders, 
authority  is  provided  for  the  committees 
to  require  handlers  to  file  reports  with 
the  committees.  The  information 
authorized  includes,  but  is  not  limited 
to:  (1)  The  name  of  the  shipper  and  the 
shipping  point;  (2)  The  car  or  tmck 
license  number  (or  name  of  the  tmcker), 
and  identification  of  the  carrier;  (3)  The 
date  and  time  of  departure;  (4)  The 
niunber  and  type  of  containers  in  the 
shipment;  (5)  The  quantities  shipped, 
showing  separately  the  variety,  grade, 
and  size  of  the  fiaiit;  (6)  The  destination; 
and  (7)  The  identification  of  the 
inspection  certificate  or  waiver  pursuant 
to  which  the  ftoiit  was  handled. 
Handlers  have  not  been  required  to 
report  the  destinations  of  their 
shipments  of  fresh  nectarines  and 
peaches. 

The  Nectarine  Administrative 
Committee's  (NAC)  and  the  Peach 
Commodity  Committee's  (PCC) 
discussions  on  destination  reports  were 
prompted  by  recommendations  of  two 
subcommittees  which  met  prior  to  the 
December  2,  1998,  committee  meetings. 
At  a  Domestic  Promotion  Subconmiittee 
meeting,  the  merits  of  destination 
reports  were  discussed,  among  other 
issues.  The  subcommittee  imanimously 
recommended  adding  a  requirement  to 
the  orders'  rules  and  regulations  for 
destination  reports.  The  subcommittee   " 
believed  that  having  information  about 
markets  to  which  nectarines  and 
peaches  are  shipped  will  be  a  valuable 
marketing  tool.  The  members  believed 
that  such  information  will  allow  the 
subcommittee  to  target  markets  more 
effectively  for  promotion,  and  permit  a 
more  effective  analysis  of  the 
effectiveness  of  industry  funded  media 
and  promotional  campaigns.  At  an 
International  Programs  Subcommittee 
meeting,  the  merits^  of  destination 
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those  that  have  not,  and  determine  the 
reason(s)  for  any  lack  of  success.  The 
industries  have  long  recognized  the 
importance  of  this  information  in 
maiking  their  promotion  activities  more 
effective  and  in  helping  to  sell  more 
nectarines  and  peaches.  They  haye  tried 
voluntary  reporting,  but  this  has  not 
worked. 

The  shipping  season  for  nectarines 
begins  April  1  and  ends  on  October  31 
of  each  year,  and  the  shipping  season 
for  peaches  begins  on  April  1  and  ends 
on  November  23  of  each  year.  The 
destination  report  will  be  required  from 
all  handlers  by  the  fifteenth  of  the 
month  following  the  month  in  which 
the  shipments  were  made.  Handlers  will 
be  required  to  report  the  number  of 
packages  of  peaches  and  nectarines 
shipped  to  each  destination,  and 
indicate  whether  the  fruit  were  white- 
fleshed  or  yellow-fleshed,  and  whether 
the  fruit  were  "CA  Utility"  quality. 
Destination  information  for  domestic 
market  shipments  will  include  the  city 
and  state,  and  zip  code,  if  known. 
Destination  information  for 
international  market  shipments  will 
include  the  country  to  which  shipped. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultxu^l  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300 
California  nectarine  and  peach  handlers 
subject  to  regulation  under  the  orders 
covering  nectarines  and  peaches  grown 
in  California,  and  about  1 ,800  producers 
of  these  fruits  in  California.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.201)  as  those  whose  aimual 
receipts  are  less  than  $5,000,000.  Small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000. 

Based  upon  committees'  staff  data,  it 
is  estimated  that  there  are  less  than  20 
handlers  in  the  industry  who  could  be 
defined  as  other  than  small  entities.  If 
the  average  handler  price  received  were 
$9.00  per  box  or  box  equivalent  of 


nectarines  or  peaches,  a  handler  would 
have  to  ship  at  least  555,000  boxes  to 
have  annual  receipts  of  $5,000,000.  Less 
than  20  handlers  ship  more  than 
555,000  boxes  of  nectarines  and/or 
peaches.  Small  handlers  would, 
therefore,  represent  approximately  94 
percent  of  the  handlers  within  the 
industry.  In  addition,  there  are 
approximately  400  producers  who  could 
be  defined  as  other  than  small  entities. 
If  the  average  producer  price  received 
were  $6.00  per  box  or  box  equivalent  for 
nectarines  and  $5.65  per  box  or  box 
equivalent  for  peaches,  producers 
would  have  to  produce  approximately 
84,000  boxes  or  box  equivalents  of 
nectarines  and  approximately  89,000 
boxes  or  box  equivalents  of  peaches  to 
have  annual  receipts  of  $500,000.  More 
than  1 ,400  producers  produce  less  than 
84,000  boxes  of  nectarines  or  89,000 
boxes  of  peaches.  Therefore,  small 
producer  entities  would  represent 
approximately  78  percent  of  the 
producers  within  the  industry.  For  these 
reasons,  a  majority  of  the  handlers  and 
producers  may  be  classified  as  small 
entities. 

This  final  rule  revises  §§  916.160  and 
917.178  of  the  orders'  administrative 
rules  and  regulations  to  require  handlers 
to  file  destination  reports  on  a  monthly 
basis  during  the  shipping  season  by 
adding  a  new  paragraph  (c)  to  each 
section.  The  information  obtained  from 
such  reports  will  improve  decision 
making  and  program  administration 
with  regard  to  marketing  research  and 
development  activities  undertaken  to 
expand  shipments  of  fresh  nectarines 
and  peaches  domestically  and  in  foreign 
markets. 

Two  comments  were  received  as  a 
result  of  a  proposed  rule  published  in 
the  Federal  Register  on  Jime  7, 1999  (64 
FR  30252).  The  commenters  raised 
issues  concerning  both  the  initial 
regulatory  impact  analysis  and  the 
information  collection  requirements,  as 
proposed.  These  comments  are 
discussed  more  fully  later  in  this 
document. 

Requiring  handlers  to  file  this  report 
on  a  monthly  basis  will  impose  an 
additional  reporting  burden  on  both 
small  and  large  handlers.  The  report  is 
estimated  to  take  three-quarters  of  an 
hour  to  complete.  It  is  further  estimated 
that  handlers  will  file  an  average  of  four 
destination  reports  per  year,  creating  em 
estimated  total  annual  burden  of  three 
hours  per  handler.  The  total  industry 
annual  burden  is,  therefore,  estimated  at 
approximately  900  hours  per  year  for 
nectarine  and  peach  shipments  each. 

Although  this  action  creates  an 
additional  burden  on  handlers  of  fresh 
nectarines  and  peaches,  the  benefits  of 
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collecting  additioncd  and  timely 
information  regarding  destinations  are 
anticipated  to  outweigh  the  estimated 
increased  reporting  burden.  The 
committees  will  have  detailed 
information  about  markets  to  which 
firuit  is  sent;  and,  therefore,  will  be  able 
to  make  better-informed  decisions  about 
marketing  research  and  promotion  fund 
expenditures  and  activities  undertaken. 
Such  reports  and  forms  will  be  filed  by 
all  handlers,  regardless  of  size;  and  thus, 
the  increased  burden  will  be  equitably 
distributed  to  all  handlers.  Finally,  as 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public- 
sector  agencies. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  that  are  contained  in  this 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  No.  0581-0072 
for  documents  required  under  the 
nectarine  marketing  order,  and  OMB 
No.  0581-0080  for  documents  required 
under  the  peach  marketing  order.  The 
estimated  burden  has  been  revised 
based  upon  a  comment  received.  The 
revised  estimated  total  annual  burden 
for  nectarine  and  peach  handlers  is 
reduced  from  1,200  hours  to  900  hoins. 
As  previously  stated,  this  comment  is 
discussed  more  fully  later  in  the 
document.  In  addition,  the  Department 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap,  or  conflict 
with  this  final  rule. 

An  alternative  to  this  action  would  be 
to  continue  operations  without  required 
destination  reporting.  Most  committee 
members  agreed  that  the  value  of  having 
destination  information  outweighed  the 
burden  on  handlers  of  filing  such 
reports  in  terms  of  targeting  marketing 
and  promotion  funds  and  activities.  In 
recent  yecu-s,  the  committees  have 
decided  to  keep  their  marketing  and 
promotion  expenses  relatively  constant. 
Because  of  this,  the  committee  members 
felt  that  greater  emphasis  should  be 
placed  on  using  the  funds  to  their 
greatest  advantage. 

All  committee  members  agreed  that 
continuing  to  spend  promotion  funds, 
without  the  information  to  be  provided 
by  destination  reports,  was  not  in  the 
best  interest  of  the  industries.  Fiulher, 
as  the  percentage  of  promotion  funds 
either  decreases  or  remains  constant  in 
relationship  to  total  committee  funds, 
and  as  shipments  of  nectarines  and 
peaches  increase  over  time,  detailed 
information  on  the  destinations  of 
nectarine  and  peach  shipments  will  be 


valuable  in  targeting  promising  markets. 
The  committee  members  also  noted  that 
voluntary  destination  reports  have  been 
requested  in  the  past,  but  very  few 
handlers  provided  the  information.  The 
committees,  therefore,  voted 
unanimously  at  all  the  meetings  to 
require  destination  reports  from 
nectarine  and  peach  handlers. 

During  the  deliberations,  some 
committee  members  indicated  their 
concern  that  destination  information 
will  not  be  kept  confidential  by 
committee  staif.  The  Act  states,  in  part, 
in  §  608d(2),  that  "all  information 
furnished  to  or  acquired  by  the 
Secretary  of  Agriculture  pursuant  to  this 
section,  as  well  as  information  for 
m^keting  order  programs  that  is 
categorized  as  trade  secrets  and 
commercial  or  financial  information 
*   *   *,  shall  be  kept  confidential  by  all 
officers  and  employees  of  the 
Department  of  Agricultiu^."  In  addition, 
§§  916.60(d)  and  917.50(d)  of  the  orders 
also  require  committee  employees  to 
maintain  confidentiality  of  all  reports 
and  records  submitted  by  handlers. 
Therefore,  each  handler  is  generally 
protected  against  disclosure  of  any 
confidential  information  the  handler 
furnishes  to  the  committees.  Further, 
under  the  Act,  persons  found  guilty  of 
revealing  confidential  information  could 
be  subject  to  a  fine,  imprisonment,  or 
both,  or  could  be  removed  from  office. 

The  committee  meetings  were  widely 
publicized  throughout  the  tree  fruit 
industry  and  all  interested  persons  were 
invited  to  express  their  views  and 
participate  in  committee  deliberations 
on  all  issues.  Like  all  committee 
meetings,  the  December  2,  1998, 
meetings  were  public  meetings,  and  all 
entities,  large  and  small,  were  able  to 
express  their  views  on  this  issue.  The 
subcommittee  meetings  were  also  public 
meetings  at  which  large  and  small 
entities  were  invitecj  to  express  their 
views  and  participate  in  all 
deliberations.  Finally,  interested 
persons  were  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  June  7,  1999  (64  FR  30252). 
The  proposal  also  announced  AMS's 
intent  to  request  a  revision  to  the 
currently  approved  information 
collection  requirements  issued  under 
the  orders.  Copies  of  the  proposal  were 
also  mailed  to  handlers  on  June  9,  1999, 
by  the  California  Tree  Fruit  Agreement 
staff,  who  conduct  day-to-day  business 
operations  for  the  committees.  Finally, 
the  proposed  rule  was  made  available 
tlirough  the  Internet  by  the  Office  of  the 


Federal  Register.  A  60-day  comment 
period,  ending  August  6,  1999,  was 
provided  to  allow  interested  persons  to 
respond  to  the  proposal. 

Two  comments  were  received  during 
the  conmient  period  in  response  to  the 
proposal.  One  commenter,  a  handler, 
made  two  points  concerning  the 
proposed  rule.  First,  the  commenter  was 
of  the  view  that  the  proposed 
information  to  be  collected  was  not 
necessary  to  ensure  the  high  quality  of 
nectarines  and  peaches  and  adequate 
returns  to  producers.  This  commenter 
went  on  to  state  that  the  marketing 
orders  have  never  been  concerned  with 
the  returns  to  the  producer,  only  moving 
the  crop  at  whatever  price  necessary  to 
move  it,  in  addition  to  collecting  the 
mandatory  assessment.  The  Department 
disagrees  with  the  commenter's  views. 
The  marketing  orders  were  issued 
consistent  with  the  provisions  of  the 
Act.  The  regulations  issued  in  this 
rulemaking  are  authorized  under  the 
orders  and  their  purpose  is  to  provide 
additional  and  timely  information  to  the 
committees  and  the  industries,  therebv 
facilitating  improved  decision  making 
and  program  administration  with  regard 
to  marketing  research  and  development, 
and  promotional  activities.  Accordingly, 
the  Department  believes  that  the 
information  required  by  the  regulations 
is  needed  to  accomplish  their  stated 
objectives. 

With  regard  to  the  commenter's 
second  point,  the  commenter  stated  that 
the  number  of  producers  that  are  small 
entities  should  be  based  on  an  average 
of  boxes  shipped  over  3-5  years.  The 
regulatory  flexibility  analysis  discusses 
and  sets  forth  the  identification  and 
estimates  of  small  entities  under  criteria 
established  by  the  Small  Business 
Administration.  The  information  is 
based  on  the  most  current  and  accurate 
information  available,  and,  as  such,  the 
Department  believes  is  best  suited  to 
accomplish  the  objectives  of  the 
Regulatory  Flexibility  Act  and  this 
program.  The  commenter  went  on  to 
state  that  there  should  be  a  minimum  of 
perhaps  50.000  shipped  boxes  before  a 
destination  report  should  be  required  of 
producers  who  are  also  handlers.  While 
minimum  exemptions  are  and  have 
been  used  as  an  alternative  in  a  variety 
of  regulatory  schemes,  they  may  not  be 
appropriate  in  all  programs.  For 
example,  with  regard  to  this  program,  a 
second  commenter  noted  that  given  the 
structure  of  the  industries,  it  was 
important  that  all  handlers  report  their 
destinations  and  that  the  report  be 
compiled  collectively  to  measure  trends 
and  to  analyze  marketing  effectiveness. 
Accordingly,  given  the  purpose  and 
nature  of  these  regulations,  the 
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FOR 


delation  of  all  relevant 
including  the 
recommendation 
committees  and  other 
infontation,  it  is  hereby  found 
hereinafter  set  forth. 


will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects 

7  CFR  Part  916 

Marketing  agreements.  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  917 

Marketing  agreements,  Peaches,  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  916  and  917  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  916  and  917  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

2.  In  §  916.160,  paragraph  (c)  is  added 
to  read  as  follows: 

§916.160    Reporting  procedure. 

***** 

(c)  Destination  report.  Each  shipper 
who  ships  nectarines  shall  furnish  to 
the  manager  of  the  Nectarine 
Administrative  Committee  a  report  of 
the  number  of  packages  of  nectarines 
shipped  to  each  destination,  and 
whether  the  nectarines  were  yellow- 
fleshed  or  white-fleshed,  and  whether 
the  nectarines  were  "CA  Utility" 
quality.  The  destination  is  defined  as 
nectarine  shipments  to  any  domestic  or 
international  market.  Destination 
information  for  domestic  market 
shipments  shall  include  city  and  state, 
and  zip  code,  if  known.  Destination 
information  for  international  market 
shipments  shall  include  the  country  to 
which  shipped.  This  report  shall  be 
submitted  by  the  fifteenth  of  each 
month  following  the  month  in  which 
nectarine  shipments  were  made. 

PART  917— PEACHES  GROWN  IN 
CALIFORNIA 

3.  In  §917.178,  paragraph  (c)  is  added 
to  read  as  follows: 

§917.178    Peaches. 

*         *         *         *         *    ^ 

(c)  Destination  report.  Each  shipper 
who  ships  peaches  shall  furnish  to  the 
manager  of  the  Control  Committee  a 
report  of  the  number  of  packages  of 
peaches  shipped  to  each  destination, 
and  whether  the  peaches  shipped  were 
yellow-fleshed  or  white-fleshed,  and 
whether  the  peaches  were  "CA  Utility" 
quality.  The  destination  is  defined  as 
peach  shipments  to  any  domestic  or 


international  market.  Destination 
information  for  domestic  market 
shipments  shall  include  the  city  and 
state,  and  zip  code,  if  known. 
Destination  information  for 
international  market  shipments  shall 
include  the  coimtry  to  which  shipped. 
This  report  shall  be  submitted  by  the 
fifteenth  of  each  month  following  the 
month  in  which  peach  shipments  were 
made. 

.  Dated:  February  3.  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 
|FR  Doc.  00-2978  Filed  2-8-00;  8:45  am) 

BILLING  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  985 

[Docket  No.  FV-00-985-1  PR] 

Marketing  Order  Regulating  the 
Handling  of  Spearmint  Oil  Produced  in 
the  Far  West;  Salable  Quantities  and 
Allotment  Percentages  for  the  2000- 
2001  Marketing  Year 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  establishes  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  handlers 
may  purchase  from,  or  handle  for, 
producers  during  the  2000-2001 
marketing  year,  which  begins  on  June  1, 
2000.  This  rule  establishes  salable 
quantities  and  allotment  percentages  for 
Class  1  (Scotch)  spearmint  oil  of 
1,211,207  pounds  and  65  percent, 
respectively,  and  for  Class  3  (Native) 
spearmint  oil  of  1,033,648  pounds  and 
50  percent,  respectively.  The  Spearmint 
Oil  Administrative  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  marketing 
order  for  spearmint  oil  produced  in  the 
Far  West,  recommended  this  rule  for  the 
purpose  of  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
thus  help  to  maintain  stability  in  the 
spearmint  oil  market. 
EFFECTIVE  DATE:  June  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204;  telephone:  (503)  326- 
2724;  Fax:  (503)  326-7440;  or  George 
Kelhart,  Technical  Advisor,  Marketing 


Federal  Register / Vol.  65.  No.  27 /Wednesday,  February  9,  2000 /Rules  and  Regulations  6309 


Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  PO  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  720-2491; 
Fax:  (202) 720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  PO  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  985  (7  CFR  part  985),  as  amended, 
regulating  the  handling  of  spearmint  oil 
produced  in  the  Far  West  (Washington, 
Idaho,  Oregon,  and  designated  parts  of 
Nevada  and  Utah),  hereinafter  referred 
to  as  the  "order."  This  order  is  effective 
under  the  Agricultiual  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agricidtiue 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  Under  the  provisions  of 
the  marketing  order  now  in  effect, 
salable  quantities  and  allotment 
percentages  may  be  established  for 
classes  of  spearmint  oil  produced  in  the 
Far  West.  This  rule  establishes  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  may  be 
purchased  from  or  handled  for 
producers  by  handlers  during  the  2000- 
2001  marketing  year,  which  begins  on 
June  1,  2000.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 


petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  the  authority  in  sections 
985.50,  985.51,  and  985.52  of  the  order, 
the  Committee  recommended  the 
salable  quantities  and  allotment 
percentages  for  the  2000-2001 
marketing  year  at  its  October  6,  1999, 
meeting.  With  7  members  in  favor  and 
1  member  opposed,  the  Committee 
recommended  the  establishment  of  a 
salable  quantity  and  allotment 
percentage  for  Class  1  (Scotch) 
spearmint  oil  of  1,211,207  pounds  and 
65  percent,  respectively.  The  member  in 
opposition  favored  the  establishment  of 
a  lower  salable  quantity  and  allotment 
percentage.  The  Committee 
unanimously  recommended  the 
estabhshment  of  a  salable  quantity  and 
allotment  percentage  for  Class  3  (Native) 
spearmint  oil  of  1,033,648  poimds  and 
50  percent,  respectively. 

This  final  rule  limits  the  amount  of 
spearmint  oil  that  handlers  may 
purchase  fix)m,  or  handle  for,  producers 
diu-ing  the  2000-2001  marketing  year, 
which  begins  on  June  1,  2000.  Salable 
quantities  and  allotment  percentages 
have  been  placed  into  effect  each  season 
since  the  order's  inception  in  1980. 

The  U.S.  production  of  spearmint  oil 
is  concentrated  in  the  Far  West, 
primarily  Washington,  Idaho,  and 
Oregon  (part  of  the  area  covered  by  the 
marketing  order).  Spearmint  oil  is  also 
produced  in  the  Midwest.  The 
production  area  covered  by  the 
marketing  order  ciurently  accounts  for 
approximately  63  percent  of  the  annual 
U.S.  production  of  Scotch  spearmint  oil 
and  approximately  93  percent  of  the 
annual  U.S.  production  of  Native 
spearmint  oil. 

When  the  order  became  effective  in 
1980,  the  United  States  produced  nearly 
100  percent  of  the  world's  supply  of 
Scotch  spearmint  oil,  of  which 
approximately  72  percent  was  produced 
in  the  regulated  production  area  in  the 
Far  West.  International  production 
characteristics  have  changed  in  recent 
years,  however,  with  foreign  Scotch 
spearmint  oil  production  contributing 
significantly  to  world  production.  The 
Far  West's  market  share  as  a  percent  of 
total  world  sales  fell  to  a  low  of  about 
38  percent  during  the  1994-95  season. 
Beginning  with  the  1996-97  marketing 
year,  the  Committee  has  employed  a 
marketing  strategy  for  Scotch  spearmint 
oil  that  is  intended  to  foster  market 
stability  and  that  would  retain  and 
expand  market  share.  Using  this 
approach,  the  Far  West's  market  share 
has  increased  to  approximately  43 
percent  of  total  world  sales.  The 
Committee's  current  recommendation 


for  Scotch  spearmint  oil  could  maintain 
market  stability  by  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
would  help  the  industry  remain 
competitive  on  an  international  level  by 
hopefully  regaining  more  of  the  Far 
West's  historical  share  of  the  global 
market. 

The  order  has  contributed  extensively 
to  the  stabilization  of  producer  prices, 
which  prior  to  1980  experienced  wide 
fluctuations  from  year  to  year.  For 
example,  between  1971  and  1975  the 
price  of  Native  spearmint  oil  ranged 
from  $3.00  per  pound  to  $11.00  per 
pound.  In  contrast,  under  the  order, 
prices  have  generally  stabilized  between 
$10.50  and  $11.50  per  poiuid.  During 
the  past  year,  however,  the  price  of 
Native  spearmint  oil  has  decreased 
about  $2.00  per  pound  despite  the 
Committee's  efforts  to  balance  available 
supplies  with  the  demand  for  the  oil. 
Based  on  comments  made  at  the 
Committee's  meeting,  factors 
contributing  to  the  low  price  could 
include  the  relatively  poor  returns  being 
realized  from  other  essential  oils,  as 
well  as  the  overall  weak  farm  situation. 

With  approximately  90  percent  of  the 
U.S.  production  located  in  the  Far  West, 
and  with  nearly  80  percent  of  total 
world  sales  originating  in  the  Far  West, 
the  Committee's  method  of  calculating 
the  Native  spearmint  oil  salable  quantity 
and  allotment  percentage  continues  to 
primarily  utilize  information  on  price 
and  available  supply  as  they  are  affected 
by  the  estimated  trade  demand. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  for  the  2000-2001  marketing  year  is 
based  upon  the  Committee's 
recommendation  and  the  data  presented 
below. 

(1)  Class  1  (Scotch)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1, 
2000—869,206  pounds.  This  Rgure  is 
derived  by  subtracting  the  estimated 
1999-2000  marketing  year  trade 
demand  of  887,500  pounds  irom  the 
revised  1999-2000  marketing  year  total 
available  supply  of  1,756,706  pounds. 

(B)  Estimated  global  sales  for  the 
1999-2000  marketing  year— 2.082.500 
pounds.  This  figure  is  based  on 
preliminary  information  the  Committee 
has  compiled. 

(C)  Estimated  Fjir  West  sales  for  the 
1999-2000  marketing  year— 900,000 
pounds. 

(D)  Approximate  Far  West  percentage 
of  estimated  total  world  sales  in  1999- 
2000—43  percent.  This  is  down  from 
the  1980  level  of  approximately  72 
percent,  but  up  fitim  the  low  of 
approximately  38  percent  during  the 
1994/95  marketing  year. 
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(E)  Total  estin  lated  allotment  base  for 
the  2000-2001  liarketing  year— 
1,863,396  poxmds.  This  figure 
represents  a  onej  percent  increase  over 
the  revised  1999^2000  allotment  base. 

(F)  Recommeiided  2000-2001 
allotment  percestage — 65  percent.  This 
figure  is  based  lipon  recommendations 
made  at  the  October  6.  1999,  meeting,  as 
well  as  at  the  Am  e  Scotch  spearmint  oil 
production  area  meetings  held  during 
September  1999 

IG)  The  Comn  littee's  computed  2000- 
2001  salable  quantity— 1,211,207 
pounds.  This  fi§  ure  is  the  product  of  the 
recommended  a  iotment  percentage  and 
the  total  estimated  allotment  base. 

(H)  Estimated  available  supply  for  the 
2000-2001  marl  eting  year— 2,080,413 
pounds.  This  fij  ure  is  derived  by  adding 
the  computed  sj  lable  quantity  to  the 
estimated  June  :  ,  2000,  carry-in  volume, 
and  represents  t  le  total  amoimt  of 
Scotch  speanniiit  oil  that  could  be 
available  to  the  narket  during  the  2000- 
2001  marketing  year. 

(I)  Estimatedl rade  demand  for  Far 
West  Scotch  spe  armint  oil  during  the 
2000-2001  marl  eting  year— 887,500 
pounds.  This  fij  ure  is  based  upon 
estimates  provic  ed  to  the  Committee  by 
buyers  of  spearriint  oil. 

U)  Estimated  carry-out  on  May  31, 
2001 — 1,192,91: 1  pounds.  This  figure  is 
the  difference  b  stween  the  2000-2001 


estimated  trade 
2001  estimated 


demand  and  the  2000- 
ivailable  supply. 


(2)  Class  3  (Natl  ve)  Spearmint  Oil 


en 
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pounds.  This 
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the  2000-2001 
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represents  a  om  s 
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(E)  Computec 
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in  on  June  1, 
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required  ft-om  the 
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2000-2001 
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allotment  base  for 
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percent  increase  over 
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allotment  percentage — 
is  percentage  is 

the  required 
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(F)  Recommended  allotment 
percentage — 50  percent.  This  is  the 
Committee's  recommendation  based  on 
the  computed  allotment  percentage  and 
takes  into  account  the  recent  sharp 
decline  in  the  Native  spearmint  oil 
price. 

(G)  The  Committee's  recommended 
salable  quantity— 1,033,648  pounds. 
This  figure  is  the  product  of  the 
recommended  allotment  percentage  and 
the  total  estimated  allotment  base. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  spearmint  oil 
which  handlers  may  purchase  fi'om  or 
handle  on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

"The  Committee's  recommended 
Scotch  spearmint  oil  salable  quantity  of 
1,211,207  pounds  and  allotment 
percentage  of  65  percent  are  based  on 
the  Committee's  goal  of  maintaining 
market  stability  by  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
thereby  helping  the  industry  remain 
competitive  on  the  international  level. 
The  Conunittee's  reconunended  Native 
spearmint  oil  salable  quantity  of 
1,106,372  pounds  and  allotment 
percentage  of  50  percent  are  based  on 
the  anticipated  supply  and  trade 
demand  diu^ing  the  2000-2001 
marketing  year.  The  salable  quantities 
are  not  expected  to  cause  a  shortage  of 
spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
demand  for  spearmint  oil  which  may 
develop  during  the  marketing  year  can 
be  satisfied  by  an  increase  in  the  salable 
quantities.  Both  Scotch  and  Native 
spearmint  oil  producers  who  produce 
more  than  their  annual  allotments 
during  the  2000-2001  season  may 
transfer  such  excess  spearmint  oil  to  a 
producer  with  spearmint  oil  production 
less  than  his  or  her  annual  allotment  or 
put  it  into  the  reserve  pool. 

This  regulation  is  similar  to  those 
which  have  been  issued  in  prior 
seasons.  Costs  to  producers  and 
handlers  resulting  from  this  action  are 
expected  to  be  offset  by  the  benefits 
derived  from  a  stable  market,  a  greater 
market  share,  and  possible  improved 
returns.  In  conjunction  with  the 
issuance  of  this  final  rule,  the 
Committee's  marketing  policy  statement 
for  the  2000-2001  marketing  year  has 
been  reviewed  by  the  Department.  The 
Committee's  marketing  policy 
statement,  a  requirement  whenever  the 
Committee  recommends  volume 
regulations,  fully  meets  the  intent  of 
section  985.50  of  the  order.  Diuing  its 
discussion  of  potential  2000-2001 


salable  quantities  and  allotment 
percentages,  the  Conunittee  considered: 
(1)  The  estimated  quantity  of  salable  oil 
of  each  class  held  by  producers  and 
handlers;  (2)  the  estimated  demand  for 
each  class  of  oil;  (3)  prospective 
production  of  each  class  of  oil;  (4)  total 
of  allotment  bases  of  each  class  of  oil  for 
the  ciurent  marketing  year  and  the 
estimated  total  of  allotment  bases  of 
each  class  for  the  ensuing  marketing 
year;  (5)  the  quantity  of  reserve  oil,  by 
class,  in  storage;  (6)  producer  prices  of 
oil,  including  prices  for  each  class  of  oil; 
and  (7)  general  market  conditions  for 
each  class  of  oil,  including  whether  the 
estimated  season  average  price  to 
producers  is  likely  to  exceed  parity. 
Conformity  with  the  Department's 
"Guidelines  for  Fruit,  Vegetable,  and 
Specialty  Crop  Marketing  Orders"  has 
also  been  reviewed  and  confirmed. 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
allows  for  anticipated  market  needs.  In 
determining  anticipated  market  needs, 
consideration  by  the  Committee  was 
given  to  historical  sales,  and  changes 
and  trends  in  production  and  demand. 
This  rule  also  provides  producers  with 
information  on  the  eunount  of  spearmint 
oil  which  should  be  produced  for  next 
season  in  order  to  meet  anticipated 
market  demand. 

Piusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  7  spearmint  oil  handlers 
subject  to  regulation  under  the  order, 
and  approximately  119  producers  of 
Class  1  (Scotch)  spearmint  oil  and 
approximately  105  producers  of  Class  3 
(Native)  spearmint  oil  in  the  regulated 
production  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (SB A)  (13  CFR 
121.201)  as  those  having  aimual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  have  been 
defined  as  those  whose  annual  receipts 
are  less  than  $500,000. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
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that  2  of  the  7  handlers  regulated  by  the 
order  could  be  considered  small 
entities.  Most  of  the  handlers  are  large 
corporations  involved  in  the 
international  trading  of  essential  oils 
and  the  products  of  essential  oils.  In 
addition,  the  Committee  estimates  that 
25  of  the  119  Scotch  spearmint  oil 
producers  and  7  of  the  105  Native 
spearmint  oil  producers  could  be 
classified  as  small  entities  under  the 
SBA  definition.  Thus,  a  majority  of 
handlers  and  producers  of  Far  West 
spearmint  oil  may  not  be  classified  as 
small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity,  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  Crop 
rotation  is  an  essential  cultural  practice 
in  the  production  of  spearmint  oil  for 
weed,  insect,  and  disease  control.  A 
normal  spearmint  oil  producing 
operation  would  have  enough  acreage 
for  rotation  such  that  the  total  acreage 
required  to  produce  the  crop  would  be 
about  one-third  spearmint  and  two- 
thirds  rotational  crops.  An  average 
spearmint  oil  producing  farm  would 
thus  have  to  have  considerably  more 
acreage  than  would  be  planted  to 
spearmint  during  any  given  season.  To 
remain  economically  viable  with  the 
added  costs  associated  with  spearmint 
oil  production,  most  spearmint  oil 
producing  farms  fall  into  the  SBA 
category  of  large  businesses. 

This  final  rule  establishes  the  quantity 
of  spearmint  oil  produced  in  the  Far 
West,  by  class,  that  handlers  may 
purchase  from,  or  handle  for,  producers 
during  the  2000-2001  marketing  year. 
The  Committee  recommended  this  rule 
for  the  purpose  of  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
thus  help  to  maintain  stability  in  the 
spearmint  oil  market.  This  action  is 
authorized  by  the  provisions  of  sections 
985.50,  985.51,  and  985.52  of  the  order. 

Small  spearmint  oil  producers 
generally  are  not  extensively  diversified 
and  as  such  are  more  at  risk  to  market 
fluctuations.  Such  small  farmers 
generally  need  to  market  their  entire 
annual  crop  and  do  not  have  the  luxury 
of  having  other  crops  to  cushion  seasons 
with  poor  spearmint  oil  returns. 
Conversely,  large  diversified  producers 
have  the  potential  to  endiu^e  one  or 
more  seasons  of  poor  spearmint  oil 
markets  because  incomes  from  alternate 
crops  could  support  the  operation  for  a 
period  of  time.  Being  reasonably  assured 
of  a  stable  price  and  market  provides 
small  producing  entities  vdth  the  ability 
to  maintain  proper  cash  flow  and  to 


meet  aimual  expenses.  Thus,  the  market 
and  price  stability  provided  by  the  order 
potentially  benefit  the  small  producer 
more  than  such  provisions  benefit  large 
producers.  Even  though  a  majority  of 
handlers  and  producers  of  spearmint  oil 
may  not  be  classified  as  small  entities, 
the  volume  control  feature  of  this  order 
has  small  entity  orientation. 

The  order  has  contributed  extensively 
to  the  stabilization  of  producer  prices, 
which  prior  to  1980  experienced  wide 
fluctuations  from  year  to  year.  For 
example,  between  1971  and  1975  the 
price  of  Native  spearmint  oil  ranged 
from  $3.00  per  pound  to  $11.00  per 
pound.  In  contrast,  under  the  order, 
prices  have  generally  stabilized  between 
$10.50  and  $11.50  per  pound.  During 
the  past  year,  however,  the  price  of 
Native  spearmint  oil  has  decreased 
about  $2.00  per  pound  despite  thfe 
Committee's  efforts  to  balance  available 
supplies  with  the  demand  for  the  oil. 
Based  on  comments  made  at  the 
Committee's  meeting,  factors 
contributing  to  the  low  price  could 
include  the  relatively  poor  returns  being 
realized  from  other  essential  oils  as  well 
as  the  overall  weak  farm  situation. 

With  approximately  90  percent  of  the 
U.S.  production  located  in  the  Far  West, 
and  with  nearly  80  percent  of  total 
world  sales  originating  in  the  Far  West, 
the  Committee's  method  of  calculating 
the  Native  spearmint  oil  salable  quantify 
and  allotment  percentage  continues  to 
primarily  utilize  information  on  price 
and  available  supply  as  they  are  affected 
by  the  estimated  trade  demand. 

Alternatives  to  this  rule  included  not 
regulating  tlie  handling  of  spearmint  oil 
during  the  2000-2001  marketing  year, 
and  recommending  either  highar  or 
lower  levels  for  the  salable  quantities 
and  allotment  percentages.  "The 
Committee  reached  its  recommendation 
to  establish  salable  quantities  and 
allotment  percentages  for  both  classes  of 
spearmint  oil  after  careful  consideration 
of  all  available  information,  including; 
(1)  The  estimated  quantity  of  salable  oil 
of  each  class  held  by  producers  and 
handlers;  (2)  the  estimated  demand  for 
each  class  of  oil;  (3)  prospective 
production  of  each  class  of  oil;  (4)  total 
of  allotment  bases  of  each  class  of  oil  for 
the  current  marketing  year  and  the 
estimated  total  of  allotment  bases  of 
each  class  for  the  ensuing  marketing 
year;  (5)  the  quantity  of  reserve  oil,  by 
class,  in  storage;  (6)  producer  prices  of 
oil,  including  prices  for  each  class  of  oil; 
and  (7)  general  market  conditions  for 
each  class  of  oil,  including  whether  the 
estimated  season  average  price  to 
producers  is  likely  to  exceed  parity. 
Based  on  its  review,  the  Committee 
believes  that  the  salable  quantity  and 


allotment  percentage  levels 
recommended  will  achieve  the 
objectives  sought. 

Without  any  regulations  in  effect,  the 
Committee  believes  the  industry  would 
retiuTi  to  the  pattern  of  cyclical  prices  of 
prior  years,  as  well  as  suffer  the 
potentially  price  depressing 
consequence  that  a  release  of  over  a 
million  pounds  of  spearmint  oil  reserves 
would  have  on  the  market.  According  to 
the  Committee,  higher  or  lower  salable 
quantities  and  allotment  percentages 
would  not  achieve  the  intended  goals  of 
market  and  price  stability,  with  market 
share  maintenance  and  growth. 
Aiuiual  salable  quantities  and 
allotment  percentages  have  been  issued 
for  both  classes  of  spearmint  oil  since 
the  order's  inception.  Reporting  and 
recordkeeping  requirements  have 
remained  the  same  for  each  year  of 
regulation.  These  requirements  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  0MB 
Control  No.  0581-0065.  Accordingly, 
this  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
spearmint  oil  producers  and  handlers. 
All  reports  and  forms  associated  with 
this  program  are  reviewed  periodically 
in  order  to  avoid  uimecessary  and 
duplicative  information  collection  by 
industry  and  public  sector  agencies.  The 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule. 

Finally,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
spearmint  oil  industry  and  all  interested 
persons  were  invited  to  attend  and 
^.participate  on  all  issues.  Like  all 
Committee  meetings,  the  October  6, 
1999,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Interested  persons  were  also  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  proposed  rule  was  published  in  the 
Federal  Register  (64  FR  238)  on 
December  13,  1999.  A  30-day  comment 
period  was  provided  to  allow  interested 
persons  the  opportunity  to  respond  to 
the  proposal,  including  any  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses.  A  copy  of  the 
proposed  rule  was  faxed  and  mailed  to 
the  Committee  office,  which  in  turn 
notified  Committee  members  and 
spearmint  oil  producers  and  handlers  of 
the  proposed  action.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  spearmint  oil 
industry  and  all  interested  persons  were 
invited  to  attend  and  participate  on  all 
issues.  A  copy  of  the  proposal  was  also 
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ide^ation  of  all  relevant 
including  the 
recommendation 
Committee  and  other 
inforniation,  it  is  hereby  found 
hereinafter  set  forth, 
effefctuate  the  declared 


in  7  CFR  Part  985 


[gi  eements.  Oils  and  fats, 
r  jcordkeeping 
S  Deannint  oil. 


set  forth  in  the 
Part  985  is  amended  as 


PART  985— MM^KETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  Oi  PRODUCED  IN  THE 
FAR  WEST 

1.  The  author  ;ty  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 


Authority:  7  U 

2.  A  new  §98(5 
as  follows: 

[Note:  This  seel  i 
Code  of  Federal 


s.C.  601-674. 
.219  is  added  to  read 


ion  will  not  appear  in  the 
Fegulations.) 


§  985.21 9    Salab  e  quantities  and  allotment 
percentages— 20 1)0-2001  marketing  year. 


The  salable 
percentage  for 
oil  during  the 
on  June  1 ,  2000 , 

(a)  Class  1 
quantity  of  1 , 
allotment 


(b)  Class  3 
quantity  of  1 
allotment 


q  aantity  and  allotment 
( ach  class  of  spearmint 
n  larketing  year  beginning 
shall  be  as  follows: 

(Scotch)  oil — a  salable 
,207  pounds  and  an 
percentage  of  65  percent. 

ive)  oil — a  salable 
.648  pounds  and  an 
percentage  of  50  percent. 


(Nat 
,0-3 


Dated:  Februar  i  3.  2000. 
Robert  C.  Keene) , 
Deputy  Adminisqutor, 
Programs. 
[PR  Doc.  00-297!  I 
aiLUNC  CODE  3410-  U-P 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  1 
[Docket  No.  98-043-2] 

Field  study;  Definition 

AGENCY:  Animal  and  Plant  Heahh 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the  Animal 
Welfare  regulations  by  clarifying  the 
definition  of  the  term  field  study.  We 
will  cleirify  that  a  field  study  cannot 
involve  an  invasive  procediue,  harm  the 
animals  under  study,  or  materially  alter 
the  behavior  of  the  animals  under  study. 
As  worded  prior  to  this  final  rule,  the 
definition  of  field  study  could  be 
interpreted  to  mean  that  a  field  study 
may  include  one  of  these  situations. 
This  action  will  help  ensiue  the  proper 
use  and  care  of  animals  used  in  field 
studies. 

EFFECTIVE  DATE:  March  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jerry  DePoyster,  Senior  Veterinary 
Medical  Officer,  Animal  Care,  APHIS, 
4700  River  Road  Unit  84,  Riverdale,  MD 
20737-1228;  (301)  734-7586. 
SUPPLEMENTARY  INFORMATION:  The 
Animal  Welfare  Act  (AWA)  (7  U.S.C. 
2131  et  seq.)  authorizes  the  Secretary  of 
Agricultiue  to  promulgate  standards  and 
other  requirements  governing  the 
humane  handling,  housing,  care, 
treatment,  and  transportation  of  certain 
animals  by  dealers,  research  facilities, 
exhibitors,  carriers,  and  intermediate 
handlers. 

The  regulations  established  under  the 
Act  are  contained  in  title  9  of  the  Code 
of  Federal  Regulations,  chapter  I, 
subchapter  A,  parts  1,2,  and  3.  Part  1 
defines  various  terms  used  in  parts  2 
and  3. 

As  defined  in  §  1.1  of  the  regulations 
prior  to  this  final  rule,  field  study  meant 
any  study  that  is  "conducted  on  free- 
living  wild  animals  in  their  natural 
habitat,  which  does  not  involve  an 
invasive  procedure,  and  which  does  not 
harm  or  materially  alter  the  behavior  of 
the  animals  under  study." 

We  have  always  intended  that  field 
studies  not  include  any  invasive 
procedures,  harm  the  animals  under 
study,  or  materially  alter  the  behavior  of 
the  animals  under  study.  However,  we 
were  concerned  that  the  definition,  as 
worded  above,  could  be  interpreted  to 
mean  that  a  field  study  could  include 
any  one  of  these  situations. 

On  July  31,  1998,  we  published  in  the 
Federal  Register  (63  FR  40844-40845, 


Docket  No.  98-043-1)  a  proposal  to 
amend  the  definition  of  field  study  in 
§  1.1  of  the  regulations  by  defining /ie7d 
study  as  any  study  conducted  on  free- 
living  wild  animals  in  their  natiiral 
habitat.  We  also  proposed  to  add  the 
provision  that  the  term  field  study 
excludes  any  study  that  involves  an 
invasive  procedure  or  has  the  potential 
to  harm  or  materially  alter  the  behavior 
of  the  animals  under  study.  This 
proposed  action  was  based  on  the  need 
to  ensure  that  studies  conducted  in  free- 
living  wild  animals  in  their  natural 
habitat  are  correctly  classified  as  field 
studies  based  on  the  definition  of  field 
study. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending 
September  29,  1998.  We  received  seven 
comments.  They  were  fi-om  universities; 
animal  welfare  organizations;  an 
association  representing  birds;  an 
association  representing  fish,  reptiles, 
and  amphibians;  and  an  association 
representing  zoos  and  aquariums.  Two 
commenters  supported  the  proposal  as 
written.  However,  one  of  these 
commenters  and  the  remaining 
conunenters  had  concerns  that  are 
discussed  below. 

One  commenter  stated  that  the 
previous  definition  of  field  study  was 
perfectly  clear  and  imambiguous  and 
did  not  need  to  be  amended.  In 
addition,  two  commenters  stated  that 
the  proposed  change  in  the  definition  of 
field  study  would  exclude  all  projects 
that  involve  invasive  procedures.  One 
conunenter  requested  that  we  delay  the 
change  of  the  definition.  Two 
commenters  stated  that  any  study  has 
the  potential  to  harm  or  materially  alter 
the  behavior  of  the  animals  imder  study; 
therefore,  no  study  could  be  classified 
as  a  field  study. 

We  do  not  believe  that  the  previous 
definition  was  clear  to  everyone.  For 
instance,  two  commenters  stated  that 
the  proposed  change  in  the  definition  of 
field  study  would  exclude  all  projects 
that  involve  invasive  procedures. 
However,  the  previous  definition  of      ^^ 
field  study  always  excluded  studies  that 
involved  invasive  procedures,  harmed 
the  animals  imder  study,  or  materially 
altered  the  behavior  of  the  animals 
under  study.  In  addition,  in  the  past, 
some  entities  interpreted  the  definition 
to  mean  that  a  field  study  may  include 
any  one  of  these  situations  as  long  as  it 
did  not  include  all  of  them.  In  our 
proposed  definition  of  field  study,  we 
clarified  that  a  study  that  includes  any 
one  of  the  situations  could  not  be 
considered  a  field  study. 

As  to  the  use  of  the  word  potential, 
we  agree  that  it  is  unnecessary; 
therefore,  we  are  removing  the  word 
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potential  from  the  definition  of  field 
study  in  this  final  rule. 

One  commenter  stated  that  the 
definition  is  interaally  inconsistent.  The 
commenter  stated  that  if  a  field  study  is 
any  study  conducted  on  free-living  wild 
animals  in  their  natiu'al  habitat 
(emphasis  added),  then  the  second  part 
of  our  definition,  which  excludes  a 
subset  of  th(|se  studies  (those  that 
involve  invasive  procedures  or  have  the 
potential  to  harm  or  materially  alter  the 
behavior  of  an  animal),  does  not  make 


sense. 

This  is  a  question  of  sentence 
structiu-e,  which  we  have  addressed  in 
this  final  nde  by  changing  the  word 
"any"  in  the  first  sentence  to  "an"  and 
beginning  the  second  sentence  with 
"However,".  We  believe  that  this  change 
solves  the  sentence  structure  problem. 

One  commenter  stated  that  the  words 
"harm,"  "invasive,"  and  "materially 
alter"  should  be  defined  or  else  the 
determination  of  whether  a  study 
should  be  classified  as  a  field  study  will 
be  left  to  the  discretion  of  the 
Institutional  Animal  Care  and  Use 
Committee  (lACUC)  at  different 
facilities.  One  commenter  stated  that  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  should  provide 
definitions  for  invasive  or  noninvasive, 
and  one  commenter  stated  that  APHIS 
should  provide  guidelines  or  regulations 
for  defining  invasive  procedure  and 
standard  animal  husbandry  procedures. 
In  addition,  one  conunenter  stated  that 
APHIS  should  issue  guidelines  or  a 
policy  to  state  what  the  Agency 
classifies  as  a  field  study. 

We  do  not  believe  that  the  terms 
"harm,"  "invasive,"  and  "materially 
alter"  need  to  be  defined.  However,  we 
are  considering  the  development  of  a 
policy  statement  that  would  provide 
examples  of  what  APHIS  considers 
invasive  or  noninvasive  procedures.  We 
do  not  believe  that  guidelines  or 
regulations  for  defining  standard  animal 
husbandry  procedures  are  necessary. 
Standard  animal  husbandry  procedures 
are  procedures  that  are  necessary  for  the 
health  and  maintenance  of  animals  on  a 
premises. 

One  commenter  stated  that  the 
proposed  definition  of  field  study 
obsciires  rather  than  clarifies  the  intent 
of  field  studies.  This  commenter  stated 
that  restriction  of  the  term  field  study  to 
exclude  invasive  procedures  does  not 
clarify  the  definition.  This  commenter 
stated  that  field  studies  have  no 
inherent  implication  of  invasiveness 
and  should  retain  the  common  and 
professional  meaning  of  "the  study  of 
organisms  in  the  field,"  and  after 
classification  as  a  field  study,  the  study 


should  then  be  qualified  as  invasive  or 
noninvasive. 

The  term  field  study  has  always 
excluded  any  study  that  involved  an 
invasive  procedure;  therefore,  we  have 
not  altered  the  intent  of  the  definition. 
In  order  to  be  absolutely  clear  as  to  what 
constitutes  a  field  study,  the  definition 
of  field  study  had  to  provide  the 
situations  that  would  exclude  a  study 
from  being  considered  a  field  study 
under  the  AWA  regulations. 
One  commenter  requested 
clarification  that  our  proposal  would 
not  make  changes  in  the  administration 
of  the  AWA  regulations  by  APHIS  and 
lACUC's  and  that  it  would  not  prohibit 
or  restrict  field  studies  or  impose 
additional  requirements  on  researchers. 

We  only  clarified  the  definition  of 
field  study  by  removing  the  word  "and" 
and  any  ambiguity  created  by  the  word 
"and."  We  did  not  make  substantive 
changes,  prohibit  or  restrict  field 
studies,  or  impose  additional 
requirements  on  researchers. 

One  commenter  stated  that  the 
composition  of  the  members  of  the 
lACUC  can  vary  greatly  and  the 
expertise  of  the  membership  may  not 
represent  all  disciplines  that  are  subject 
to  review.  This  commenter  further 
stated  that  the  lACUC  may  not  have 
members  experienced  in  the  activities 
commonly  conducted  in  field  studies  or 
experience  in  performing  certain 
procedures  under  field  conditions. 
Another  commenter  stated  that  most 
IACUC's  do  not  include  field 
researchers  who  are  able  to  appreciate 
the  unique  conditions  of  field  research. 
One  commenter  stated  that  a  growing 
number  of  investigators,  institutions, 
and  granting  agencies  require  any 
research  use  of  animals  in  the  field  or 
laboratory  to  be  reviewed  by  their 
lACUC,  and  self-determination  by  the 
investigator  does  not  protect  him  or  her 
or  the  institution,  nor  does  it  provide  for 
consistent  peer-reviewed  determination 
of  invasive  procedures. 

Comments  regarding  the  membership 
and  function  of  lACUC's  are  beyond  the 
scope  of  this  nde;  however,  in 
accordance  with  §  2.31(a)  of  the 
regulations,  the  Chief  Executive  Officer 
of  the  research  facility  is  responsible  for 
appointing  the  members  of  the  LACUC. 
Members  of  the  LACUC  are  required  to 
have  the  experience  and  expertise  to 
assess  the  research  facility's  animal 
programs,  facilities,  and  procedures, 
including  the  review  of  aJl  proposed 
and  ongoing  research  projects. 
The  principal  investigator  is 
responsible  for  determining  whether  a 
study  is  a  field  study.  If  the  principal 
investigator  reviews  a  field  study 
protocol  and  has  questions  regarding 


whether  a  procedure  is  invasive  or 
noninvasive,  the  investigator  can 
consult  vfith  the  lACUC  of  the  facility. 
In  addition,  in  accordance  with  the 
regulations  in  §  2.31(c)(1),  at  least  once 
every  6  months  the  LACUC  must  review 
the  research  facility's  program  for  the 
humane  care  and  use  of  animals  by 
using  the  AWA  regulations  as  a  basis  for 
evaluation.  Therefore,  if  a  study  is 
misclassified  as  a  field  study,  the 
LACUC  will  have  the  opportunity  to  take 
action  to  reclassify  the  study. 

One  commenter  stated  that  there  are 
studies  that  involve  implantation  of 
transponders  or  radiotransmitters  and 
procedures,  such  as  marking  the 
animals  with  minor  clipping  or 
branding,  that  could  technically  be 
considered  invasive  procedures  and  are 
not  conducted  under  sterile  conditions. 
The  commenter  further  stated  that 
trauma  to  subjects  is  minimized  by 
reducing  the  handling  time. 

An  invasive  procedure  is  typically 
one  in  which  the  living  animal  is 
entered  by  either  perforation  or  incision 
in  a  manner  that  could  cause  more  than 
short-lived  pain  or  distress  and  may 
materially  alter  the  behavior  of  the 
animal  for  more  than  a  short  period  of 
time.  For  instance,  opening  the  body 
cavity  of  an  animal  woidd  be  considered 
invasive  and  could  cause  the  animal  to 
materially  alter  its  behavior  until 
completely  healed  from  the  surgery. 
However,  implantations  of  microchips 
and  transponders  may  not  be  invasive 
depending  on  the  site  and  method  of 
implantation. 

One  commenter  asked  if  a  facility  that 
is  currently  licensed  as  an  exhibitor 
under  the  AWA  would  have  to  register 
as  a  research  facility  if  an  employee  is 
approved  to  initiate  a  noninvasive 
research  project  in  the  field.  The 
commenter  stated  that  it  was  unclear 
when  a  research  project  is  considered  a 
regulated  research  project. 

If  the  research  project  meets  the 
definition  of  field  study,  the  research 
project  would  not  fall  under  the  AWA 
regulations.  However,  if  the  research 
project  does  not  meet  the  definition  of 
field  study  {i.e.,  includes  an  invasive 
procedure,  harms,  or  materially  alters 
the  behavior  of  the  animals)  the  research 
project  would  need  to  be  regulated 
under  the  AWA,  and  the  facility  would 
need  to  be  registered  as  a  research 
facility. 

One  commenter  stated  that  he  could 
not  locate  the  statatory  authority  given 
to  the  U.S.  Department  of  Agriculture 
(USDA)  over  animal  care  in  the  wild, 
whether  or  not  the  animals  are  involved 
in  research.  The  conunenter  stated  that 
the  AWA  assigns  APHIS  authority  over 
specific  warm-blooded  animals  on 


6314  Fwleral  Register /Vol.  65.  No.  27  /  Wednesday.  February  9.  2000 /Rules  and  Regulations 


public  display  o  r  intended  for  use  in 
research  faciliti*  s  (7  U.S.C.  2131).  The 
commenter  addod  that  it  is  not  clear 
how  USDA  has  luthority  if  the 
noninvasive  rest  larch  does  not  involve 
animals  or  activ  ties  that  are  in 
interstate  or  fore  ign  commerce  or  does 
not  substantially '  affect  such  commerce 
or  its  free  flow  a  s  provided  in  the  AWA 
(7  U.S.C.  2131). 

The  purpose  c  f  defining  the  term  field 
study  in  our  regulations  is  to  exclude 
from  the  regulations  those  activities  that 
meet  the  definit  on.  Thus,  if  a  study  is 
conducted  on  fr  se-living  wild  animals 
in  their  natural  labitat  and  the  study 
does  not  involv(  an  invasive  procedure, 
does  not  harm  t  le  animals  under  study, 
and  does  not  m«  terially  alter  the 
behavior  of  the  i  inimals  under  study, 
then  that  activit  /  is  not  regulated. 

The  AWA  del  ines  animal  as  any  live 
or  dead  dog,  cat  nonhuman  primate, 
guinea  pig,  hamster,  rabbit,  or  such 
other  warm-bloi  ided  animal  as  the 
Secretary  may  c  etermine  is  being  used, 
or  is  intended  f(ir  use,  for  research, 
testing,  experini  entation,  or  exhibition 
purposes,  or  as  i  pet.  This  definition 
does  not  exclude  animals  in  the  wild.  If 
a  research  facili  :y  conducts  a  study  on 
animals  in  the  \  rild  that  does  not  meet 
the  criteria  for  a  field  study,  then  that 
activity  would  1 «  regulated.  The  AWA 
defines  researcl  i  facility  as  any  school 
(except  an  elem  sntary  or  secondary 
school),  institut  ion,  organization,  or 
person  that  usei  or  intends  to  use  live 
animals  in  resei  rch,  tests,  or 
experiments  an^  1  that:  (1)  Purchases  or 
transports  live  <  nimals  in  commerce;  or 
(2)  receives  fun^  Is  under  a  grant,  award, 
loan,  or  contrac ;  from  a  department, 
agency,  or  instrimentality  of  the  United 
States  for  the  pi  irpose  of  carrying  out 
research,  tests,  or  experiments.  *   *   *" 

One  commen  ;er  stated  that 
researchers  appear  to  be  circumventing 
the  AWA  by  claiming  that  trap  tests 
performed  on  w  ildlife  are  field  studies. 
Trapping,  including  the  testing  of  traps, 
is  not  regulated  by  the  AWA. 

Therefore,  foi  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  th^  (  proposed  rule  as  a  final 
rule,  with  the  c  langes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rul  3 
under  Executiv  3 
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procedure,  harm  the  animals  under 
study,  or  materially  alter  the  behavior  of 
the  animals  under  study. 

We  have  always  intended  that  field 
studies  not  include  any  invasive 
procediues,  harm  the  animals  under 
study,  or  materially  alter  the  behavior  of 
the  animals  under  study.  This  rule 
makes  no  substantive  changes  to  the 
definition.  By  clarifying  the  definition 
of  field  study,  this  final  rule  will  help 
ensure  that  studies  that  should  be 
covered  under  the  Animal  Welfare 
regulations  are  covered. 

The  only  entities  that  will  be  affected 
by  this  rule  will  be  entities  that  perform 
studies  conducted  on  free-living  wild 
animals  in  their  natural  habitat.  We 
estimate  that  at  least  50  entities  may  be 
affected  by  this  final  rule.  These  entities 
may  be  considered  small  and  large 
entities  by  Small  Business 
Administration  standards,  but  this  final 
rule  will  only  affect  a  small  portion  of 
the  entities'  activities.  As  we  are  not 
proposing  a  substantive  change  in  the 
definition,  the  effect  on  these  entities 
will  not  be  significant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  and  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  1 

Animal  welfare.  Pets,  Reporting  and 
recordkeeping  requirements,  Research. 

Accordingly,  we  are  amending  9  CFR 
part  1  as  follows: 


PART  1— OEnNITION  OF  TERMS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2131-2159;  7  CFR 
2.22,  2.80,  and  371.2(g). 

2.  In  §  1.1,  the  definition  of  field  study 
is  revised  to  read  as  follows: 

§1.1    Definitions. 

***** 

Field  study  means  a  study  conducted 
on  free-living  wild  animals  in  their 
natural  habitat.  However,  this  term 
excludes  any  study  that  involves  an 
invasive  procedure,  harms,  or  materially 
alters  the  behavior  of  an  animal  xmder 
study. 
***** 

Done  in  Washington,  DC,  this  3rd  day  of 
February  2000. 
Richard  L.  Dunkle, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  00-2922  Filed  2-B-OO;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  708 

RIN  1901-AA78 

Criteria  and  Procedures  for  DOE 
Contractor  Employee  Protection 
Program 

agency:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACTION;  Final  rule. 

SUMIMARY:  The  Department  of  Energy 
(DOE)  adopts,  with  minor  changes,  an 
interim  final  rule  published  on  March 
15,  1999,  to  amend  the  DOE  contractor 
employee  protection  program 
("whistleblower")  regulations. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  March  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Klurfeld,  Assistant  Director,  or 
Thomas  O.  Mann,  Deputy  Director. 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Ave.,  SW,  Washington, 
DC  20585-0107;  telephone:  202-426- 
1449;  e-mail:  roger.klurfeld@hq.doe.gov, 
thomas.mann@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

On  March  15.  1999.  DOE  published 
an  interim  final  rule  in  the  Federal 
Register  (64  FR  12862)  that 
comprehensively  revised  the  regulations 
for  the  DOE  contractor  employee 
protection  program,  which  are  codified 
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at  10  CFR  part  708.  DOE  became  aware 
during  the  comment  period  on  the 
interim  final  rule  that  three  provisions 
in  the  original  Part  708  had  been 
inadvertendy  omitted  from  the  interim 
final  rule.  DOE  published  an 
amendment  to  the  interim  final  rule  on 
fuly  12.  1999  (64  FR  37396)  to  correct 
the  omission. 

DOE  provided  a  60-day  public 
comment  period  for  the  interim  final 
rule  published  on  March  15,  1999.  DOE 
did  not  invite  public  comments  on  the 
July  12.  1999.  amendment  to  the  interim 
final  rule  because  those  changes  were 
procedural  and  DOE  determined  that  no 
purpose  would  be  served  by  inviting 
comments. 

Section  3164  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
directs  DOE  to  establish  a  whisUeblower 
protection  program  for  covered 
individuals  (DOE  and  DOE  contractor 
employees  engaged  in  the  defense 
activities  of  the  Department)  who 
disclose  to  certain  Governmental 
(including  certain  Congressional) 
personnel  "classified  or  other  » 

information"  that  they  reasonably 
believe  provides  evidence  of  violations 
of  law,  gross  mismanagement,  a  gross 
waste  of  funds  or  abuse  of  authority,  or 
a  false  statement  to  Congress  on  an  issue 
of  material  fact.  DOE  is  aware  of  the 
new  statutory  requirement,  and  we  are 
working  separately  on  the 
implementation  of  the  program 
mandated  in  section  3164.  We  are 
evaluating  its  effect,  if  any,  on  the  DOE 
contractor  employee  protection  program 
regulations. 

II.  Summary  and  Response  to 
Comments  on  the  Interim  Final  Rule 

DOE  received  written  comments  from 
five  interested  organizations  and 
individuals  on  the  interim  final 
amendments  to  the  DOE  contractor 
employee  protection  program 
regulations.  This  section  of  the 
Supplementary  Information  sununarizes 
the  issues  raised  in  the  comments  and 
gives  DOE's  response,  as  follows: 

Comment:  Three  different 
commenters  expressed  concern  about 
the  definition  of  the  term  "contractor" 
in  §  708.2.  which  was  changed  in  the 
interim  final  rule  to  extend  protection  to 
certain  employees  who  do  not  work  at 
DOE  sites.  Under  the  old  rule,  an 
employee  eligible  for  protection  under 
this  rule  must  have  been  employed  by 
a  contractor  performing  work  on  sites 
that  DOE  owns  or  leases.  The  new 
language  covers  employees  of 
contractors  performing  work  "direcUy 
related  to  activities"  at  DOE-owned  or 
DOE-leased  sites,  even  if  the  contractor 
is  located,  or  the  work  is  performed,  off- 


site.  Two  of  the  comments  express  the 
concern  that  the  phrase  directly  related 
to  activities  does  not  draw  a  bright  line 
between  those  employees  who  will  now 
be  protected  by  these  regulations  and 
those  who  will  not,  and  that  the 
definition  of  contractor  will  be  difficult 
to  apply.  The  third  comment  challenges 
the  decision  to  expand  the  scope  of 
coverage,  arguing  that  off-site  coverage 
will  be  "difficult  to  manage,"  will  drive 
away  potential  bidders  for  DOE 
contracts,  thus  raising  the  costs  of 
procurement,  and  is  unnecessary 
because  "other  laws  adequately  protect 
employees  of  commercial  entities." 

Response:  We  have  decided  that  this 
language  should  remain  unchanged 
from  the  interim  final  rule.  As  with  any 
rule,  determining  who  is  and  who  is  not 
covered  by  Part  708  will  sometimes 
require  interpretation.  Even  the 
previous  formulation,  though  it 
appeared  to  present  more  of  a  bright  line 
distinction,  was  subject  to 
interpretation.  See  C.  Lawrence  Comett, 
26  CCH  Fed.  Energy  Guidelines  1187,504 
(1996);  META,  Inc.,  26  CCH  Fed.  Energy 
Guidelines  1187,501  (1996)  (these  cases 
are  also  available  on  the  Office  of 
Hearings  and  Appeals  Internet  web  site, 
http://www.oha.doe.gov).  More 
important,  the  definition  of  contractor 
in  the  interim  final  rule  will  cover  the 
employees  we  intend  to  protect,  i.e. 
those  performing  work  that  promotes 
the  mission  of  the  Department  of 
Energy.  Clearly,  some  interpretation 
through  case  law  will  be  needed  as  we 
face  some  particular  factual 
circiunstances,  but  we  believe  that  the 
rule  is  adequately  clear  as  it  applies  to 
most  cases. 

To  furnish  additional  guidance  to  the 
DOE  contractor  community,  without 
considering  any  specific  case,  examples 
of  contractor  employees  we  intend  to 
cover  by  this  rule  include  contractor 
employees  engaged  in  defense-related 
industrial  activities  that  are  central  to 
the  DOE's  mission,  such  as  workers 
processing  or  transporting  nuclear 
materials,  or  workers  involved  in  the 
preparation  of  environmental 
assessments  of  proposed  actions 
involving  radioactive  waste  or  mixed 
waste,  wherever  they  work,  on-site  or 
off-site.  By  contrast,  part  708  is  not 
intended  to  cover  contractor  employees 
delivering  office  supplies  or  servicing 
vending  machines,  regardless  of  where 
they  are  located,  because  their  work  is 
ancillary  to,  rather  than  central  to  DOE's 
mission.  In  addition,  this  rule  is  meant 
to  cover  employees  who  work  on  the 
Department's  mission  under  the  terms 
of  a  procurement  "contract,"  but  not 
employees  who  work  imder  the  terms  of 
a  "grant"  or  a  "cooperative  agreement." 


as  those  terms  are  define'd  in  the  Federal 
Grant  and  Cooperative  Agreement  Act, 
31  U.S.C.  6301  et  seq.,  or  under  the 
terms  of  a  "cooperative  research  and 
development  agreement"  (CRADA),  as 
that  term  is  defined  by  the  Stevenson- 
Wydler  Technology  Innovation  Act.  15 
U.S.C.  3710a{d)(l). 

Comment:  One  commenter  maintains 
that  DOE  has  created  a  "camouflaged 
loophole"  by  the  interim  final  rule's  use 
of  the  word  "retaliation."  instead  of 
"discrimination,"  to  define  actions 
prohibited  by  contractors  against 
employees  who  engaged  in  conduct 
protected  by  part  708.  According  to  this 
commenter,  retaliation  "is  a  legal  term 
of  art  requiring  animus  or  hostility."  so 
that  a  claim  of  retaliation  can  be 
defeated  by  a  showing  that  the 
contractor  officials  had  no  "hard 
feelings"  against  a  whistleblower. 

Response:  A  reading  of  the  definition 
of  retaliation  in  §  708.2  shows  that  this 
commenter  has  misinterpreted  the 
significance  of  the  interim  final  rule's 
use  of  a  different  generic  term  to 
describe  the  types  of  conduct  prohibited 
by  this  rule.  The  term  was  changed  as 
part  of  DOE's  effort  to  rewrite  Part  708 
in  "plain  language."  The  kinds  of 
conduct  prohibited  by  the  definition  of 
retaliation  in  the  interim  final  rule  are 
the  same  as  those  previously  prohibited 
in  the  definition  of  discrimination 
under  the  old  rule.  Moreover,  the  term 
retaliation  more  precisely  describes  the 
nature  of  the  conduct  prohibited  under 
Part  708,  and  avoids  possible  confusion 
with  "discrimination"  as  that  term  is 
used  in  Title  VII  of  the  Civil  Rights  Act 
of  1964  and  other  Federal  anti- 
discrimination statutes,  as  EEO 
violations  are  not  covered  by  the  DOE 
contractor  employee  protection 
program. 

Court  decisions  under  the 
Whistleblower  Protection  Act  of  1989, 
Pub.  L.  101-12,  103  Stat.  16  (1989) 
(codified  as  amended  in  scattered 
sections  of  5  U.S.C),  do  consider  "the 
existence  and  strength  of  any  motive  to 
retaliate  on  the  part  of  the  agency 
officials  who  were  involved  in  the 
decision"  to  take  action  against  a 
Federal  employee  covered  by  that 
whistleblower  protection  program  as 
one  of  several  factors  to  determine 
whether  an  employer  has  met  its  burden 
of  proving  by  clear  and  convincing 
evidence  that  it  would  have  taken  the 
same  action  absent  the  protected 
conduct.  Cadell  v.  Dep't  of  Justice,  66 
M.S.P.R.  347,  351  (1995).  afPd  96  F.3d 
1367,  1370  (Fed.  Cir.  1996);  Sanders  v. 
Dep't  of  the  Army,  64  M.S.P.R.  136 
(1994),  afPd  50  F.3d  22  (Fed.  Cir.  1995). 
Evidence  of  an  employer's  motive  is 
therefore  relevant  in  a  whisUeblower 
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case,  but  contra  -y  to  the  commenter's 
assertion,  evideace  of  a  benign  motive 
in  and  of  itself  i  dll  not  meet  the 
contractor's  burden  under  Part  708. 

Comment:  Al  >o  concerning  the 
definition  of  ret  Eiliation  in  ?  708.2,  this 
same  commentc  r  asserted  that  the  use  of 
the  phrase  "action  with  respect  to  the 
employee's  con  pensation,  terms, 
conditions  or  privileges  of  employment" 
in  that  provisio  i  does  not  include 
common  forms  of  harassment  such  as 
retaliatory  inveiitigations,  removal  of 
support  staff,  re  moval  from  a  case  or 
assignment,  or  iampering  with  (denying, 
suspending  or  nevoking)  a  security 
clearance.  The  i  :ommenter  also  asserts 
that  the  rule  shi  »uld  be  changed  to 
explicitly  covei  psychiatric 
examinations,  a  nd  security  clearances, 
as  well  as  "any  other  significant  change 
in  duties,  respa  nsibilities  or  working 
conditions." 

Response:  Th  e  other  types  of  adverse 
actions  mentioi  led  in  the  comment  are 
generally  mean :  to  be  covered  by  the 
broad  definitioi  i  of  retaliation  used  in 
§  708.2.  The  de  inition  enumerates 
examples  of  pn  ihibited  employment 
practices,  but  tl  le  list  does  not  piuport 
to  be  exclusive,  For  example,  C3HA 
decisions  have  recognized  that  the 
removal  of  the  complainant  from  one 
job  assignment  and  his  reassignment  to 
another  job  cor  stituted  retaliation,  even 
though  remova  from  an  assigrunent  is 
not  specifically  mentioned  in  §  708.2. 
Ronald  Sorri.  23  CCH  Fed.  Energy 
Guidelines  1(87,503  at  89,010  (1993).  It 
is  not  necessar '  to  rewrite  the  defi^nition 
of  retaliation  ir  order  to  give  DOE  the 
necessary  flexi  )ility  to  carry  out  the 
policy  objectives  of  Part  708. 

Actions  taken  regarding  "security 
clearances,"  i.e.,  resolving  questions 
about  the  eligil  ility  of  an  individual  for 
DOE  access  aul  horization,  are  governed 
by  another  regulation,  10  CFR  part  710; 
subpart  A.  The  preamble  to  the  interim 
final  rule  expla  ins  that  the  resolution  of 
national  securi  ty  concerns  about  an 
employee's  eli|  jibility  for  a  DOE  security 
clearance  uindt  r  part  710  takes 
precedence  ovisr  individual  retaliation 
claims  under  part  708.  See  64  FR  12862 
at  12867.  Howi  iver,  the  preamble 
recognizes  thai  retaliation  "could 
include  action  ;  by  a  contractor  that 
cause  the  ques  ioning,  suspension,  or 
termination  of  a  seciuity  clearance," 
and  that  "with  respect  to  consequences 
beyond  the  eli  [ibility  determination. 
Part  708  may  apply."  With  regard  to 
psychiatric  ex<  minations,  psychiatric 
evaluations  ca  i  be  a  proper  tool  to 
resolve  questi(  ns  of  an  individual's 
eligibility  for  a  security  clearance  under 
§  710.8(h). 


Comment:  The  same  commenter  also 
contends  that  "the  audience  for 
protected  activity  is  too  limited"  imder 
§  708.5.  According  to  this  commenter, 
the  interim  final  rule  "only  protects 
communications  directly  to  recipients 
such  as  an  official  at  the  Department  of 
Energy,  a  member  of  Congress  and  other 
gdvemmental  agencies  with  oversight 
responsibility  at  a  DOE  facility."  The 
comment  urges  that  the  language  of  the 
rule  and  the  preamble  should  specify 
that  it  will  be  interpreted  consistently 
with  the  case  law  for  employee 
protection  statutes  administered  by  the 
Department  of  Labor,  such  as 
amendments  to  the  Energy 
Reorganization  Act  of  1992  (ERA), 
codified  in  42  U.S.C.  5851,  the 
provision  that  protects  employees  of 
Nuclear  Regulatory  Commission  (NRC) 
licensees.  The  commenter  claims  that 
Department  of  Labor  and  the  Federal 
courts  have  consistently  interpreted 
those  statutes  to  mean  that  employees 
are  also  protected  for  disclosures  to  the 
media  and  citizen  associations,  which 
are  "ft'equently  the  breeding  ground  for 
investigations  and/or  enforcement 
actions  by  the  relevant  regulatory 
agency." 

Response:  As  first  proposed  in  1990, 
part  708  only  would  have  covered 
disclosures  to  DOE  (55  FR  9326). 
Comments  were  received  that  advocated 
expanding  the  coverage  to  encompass 
disclosures  to  citizen  groups,  the  media, 
state  and  Federal  regulatory  officials, 
and  members  of  Congress.  The  final 
1992  version  of  part  708  extended  the 
coverage  beyond  DOE,  to  include  in- 
house  disclosures  to  the  complainant's 
employer,  higher  tier  contractors,  and  to 
Congress,  but  went  no  further  (57  FR 
7535).  In  explaining  why  we  chose  to 
limit  coverage  to  those  parties,  DOE 
noted  that  a  fundamental  purpose  of 
this  rule  is  to  encourage  DOE  contractor 
employees  to  feel  free  to  disclose  to  the 
DOE  information  about  health  and 
safety  problems  or  mismanagement  at 
DOE  facilities  so  that  DOE  can  take 
corrective  action.  The  Department 
reasoned  that  disclosures  to  other 
parties  would  not  foster  that  objective. 
Additionally,  DOE  believed  that 
"extension  of  this  rule  to  employees 
making  disclosures  to  other  parties 
could  unduly  complicate  these 
procediu-es  with  evidentiary  problems 
respecting  whether  a  disclosure  had 
actually  been  made."  (57  FR  7535).  We 
believe  that  reasoning  is  still  soimd. 
Nevertheless,  the  interim  final  rule 
expanded  the  coverage  to  include 
disclosures  made  to  other  government 
officials,  such  as  those  from  other 
Federal  or  state  agencies  who  have 


responsibility  for  oversight  of  activities 
on  DOE-owned  or  -leased  sites.  This 
reflects  the  fact  that  some  DOE  sites  are 
now  subject  to  regidatory  oversight  by 
other  agencies.  But  there  is  still  no 
compelling  reason  to  expand  the 
coverage  of  this  rule  to  include 
disclosures  to  citizen  groups  or  the 
media.  The  Federal  courts  have  granted 
protection  under  42  U.S.C.  5851  to 
employees  who  made  disclosures  to 
parties  other  than  their  employers  or  to 
the  Federal  government  to  a  very 
limited  extent.  See  Stone  &■  Webster 
Engineering  Corp.  v.  Herman,  115  F.3d 
1568  (11th  Cir..  1997).  In  Stone  &- 
Webster,  the  U.S.  Court  of  Appeals 
affirmed  the  Secretary  of  Labor's 
determination  that  a  nuclear  power 
plant  worker  was  acting  in  furtherance 
of  safety  compliance  when,  after 
speaking  to  his  employer  about  his 
safety  concerns,  he  spoke  to  his  co- 
workers about  those  same  concerns,  and 
thus  communication  to  those  workers 
was  protected  by  the  ERA.  According  to 
the  holding  in  that  case,  which  does  not 
control  proceedings  under  part  708. 
disclosures  to  outside  parties  must  be 
closely  related  to  the  "regular  channels" 
of  protected  activity  in  order  to  be 
protected  under  42  U.S.C.  5851. 

Comment:  In  the  same  vein,  this 
commenter  contends  that  the  scope  of 
protected  activity  in  §  708.5(a)  is 
unclear  because  "it  is  possible  that 
employee  would  be  denied  relief  merely 
for  doing  his/her  job."  The  commenter 
argues  that  this  result  "would  cancel 
protection  for  employees  whose  jobs 
require  them  to  t^e  risks  of 
whistleblowers — auditors ,  inspectors 
and  investigators  who  make  a  record  of 
violations  that  are  too  politically  hot  to 
handle.  .  .  ."  The  commenter 
conjectures  that  the  protection  of  the 
rule  is  only  available  to  employees  who 
make  protected  disclosures  "after 
hours."  outside  of  their  regular  duty 
assigiunents. 

Response:  The  rule  clearly  protects 
employees  such  as  safety  and  quality 
inspectors  whose  job  it  is  to  make 
disclosures  about  violations  of  rules  and 
dangers  to  employees  and  public  health 
and  safety.  The  commenter  has 
misinterpreted  the  plain  language  of 
§  708.5(a).  which  contains  nothing  that 
would  exclude  disclosiues  that  are 
routinely  made  in  the  course  of  an 
employee's  work  assignment. 

Comment:  The  same  commenter 
expressed  concern  over  the  requirement 
of  §  708.5(a)(1)  that  an  employee's 
disclosure  must  concern  a  "substantial" 
violation  of  law  in  order  to  be  protected. 
This  commenter  correctly  notes  that 
both  the  Federal  whistleblower 
protection  statutes  and  the  case  law 
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have  used  an  objective  standard  to 
determine  whether  activities  are 
protected.  According  to  this  commenter, 
the  insertion  of  this  term  'introduces  an 
imprecedented,  subjective  wild-card" 
that  would  present  an  unduly 
burdensome  test  for  a  worker  seeking 
whistleblower  protection. 

Response:  The  imposition  of  this 
requirement  in  §  708.5(a)(1)  would  not 
result  in  the  adoption  of  a  subjective  test 
that  a  whistleblower  would  have  to  pass 
to  qualify  for  protection.  As  noted  in  the 
preamble  to  the  interim  final  rule, 
"substantial  violation  of  law"  is  the 
same  standard  that  is  used  in  the 
Section  6006  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (FAS A),  Pub. 
L.  103-355,  codified  in  41  U.S.C.  265, 
and  implemented  by  the  regulation 
found  at  48  CFR  part  3,  Subpart  3.9, 
"Whistleblower  Protection  for 
Contractor  Employees."  The  interim 
final  rule  emulated  the  standard  in  the 
FASA  because  it  represents  a  balanced 
approach  designed  to  ensure  that  minor, 
insubstantial  issues  do  not  waste 
limited  resources,  so  whistleblower 
protection  is  available  to  those  workers 
who  legitimately  need  it. 

Comment:  The  same  commenter 
expressed  concern  about  the  phrase  "in 
good  faith"  that  appears  in  §§  708.5(a) 
and  708.6(a),  claiming  it  could  impose 
a  "motives  test"  that  "allows  an 
employee's  intentions  to  be  put  on  trial 
as  a  precondition  to  using  the  rule." 
This  commenter  correctly  notes  that  the 
inclusion  of  a  good  faith  test  in  those 
provisions  is  inconsistent  with  the 
Whistleblower  Protection  Act.  which 
uses  the  standard  that  the  employee 
must  "reasonably  believe"  the  matters 
they  are  disclosing  are  among  the  types 
of  concerns  enumerated  in  the  Act. 

Response:  The  commenter's  views  on 
the  "good  faith"  test  have  considerable 
merit.  DOE  did  not  intend  to  place  the 
employee's  state  of  mind  into  issue.  We 
think  the  "reasonable  belief  standard  is 
sufficient,  in  and  of  itself.  None  of  the 
other  federal  whistleblower  protection 
statutes  contains  a  similar  "good  faith" 
requirement.  Accordingly,  the  final  rule 
omits  this  phrase  in  order  to  conform  to 
the  ciuxent  state  of  the  Federal  law  on 
whistleblower  protection. 

Comment:  The  same  commenter 
noted  that  under  §  708.13,  employees 
are  now  required  to  "exhaust  all 
applicable  grievance-arbitration 
procedures"  before  being  eligible  to  file 
a  whistleblower  complaint  with  DOE 
under  part  708.  According  to  the 
commenter,  this  disadvantages 
employees  because  "grievance  systems 
cannot  order  mandatory  relief  and  are 
run  by  the  same  institution  that  will  be 
an  adverse  party  in  any  future 


litigation."  The  commenter  fears  that 
this  "forces  the  whistleblower  to 
preview  his  or  her  case  to  the  defendant, 
before  even  filing  it  with  the  DOE,"  and 
that  the  employer  will  have  an  advance 
opportunity  to  "perfect  pretexts  or 
defenses,"  "destroy  evidence"  and  learn 
the  identity  of  witnesses  to  "pressure" 
them.  The  commenter  states  that  it 
"regularly  advises  employees  to  bypass 
any  system  of  protection  that  requires 
them  first  to  tell  their  side  of  the  dispute 
to  the  defendant." 

Response:  The  requirement  to  exhaust 
all  applicable  grievance-arbitifttion 
procediues  reflects  DOE's  conunitment 
to  solving  problems  at  the  earliest 
possible  stage.  We  want  the  employee 
and  the  contractor  to  share  information 
about  alleged  reprisals  for  protected 
conduct  as  quickly  as  possible,  so  that 
little  problems  do  not  escalate  into  big 
ones.  We  hope  that  by  dealing  with  the 
concerns  sooner  rather  than  later  and  by 
using  existing  grievance-arbitration 
procedures,  the  parties  will  resolve  the 
problem  and  the  employee  will  not  need 
to  file  a  complaint  under  part  708.  That 
is  why  the  new  rule  requires  employees 
to  use  grievance-arbitration  processes 
before  filing  a  complaint  under  part  708. 
DOE  has  worked  to  change  the  culture 
across  the  Department's  nationwide 
complex  to  sensitize  its  contractors 
against  reprisal,  and  we  believe  this 
effort  has  been  reasonably  successful. 
We  know  of  few  recent  cases  involving 
the  circumstances  alluded  to  by  the 
commenter. 

In  addition,  under  the  National  Labor 
Relations  Act,  a  recognized  labor 
organization  serves  as  the  exclusive 
representative  for  collective  bargaining 
purposes  of  the  employees  in  the 
recognized  bargaining  unit.  Successful 
collective  bargaining  results  in  a 
collective  bargaining  agreement  between 
the  labor  organization  and  the  employer 
concerning  the  terms  and  conditions  of 
employment  of  the  employees  in  the 
bargaining  unit.  The  collective 
bargaining  agreement  usually  includes 
the  establishment  of  an  employee 
grievance  arbitration  procedure  and 
describes  how  it  will  operate.  A 
grievance  arbitration  procedure 
represents  a  continuation  of  the 
collective  bargaining  process,  which  the 
National  Labor  Relations  Act  protects. 
An  employer,  even  an  employer  who 
has  allegedly  retaliated  against  a 
whistleblower,  ignores  the  bargained-for 
grievance  procedure  at  its  peril.  The 
National  Labor  Relations  Board,  which 
is  responsible  for  the  enforcement  of  the 
provisions  of  the  National  Labor 
Relations  Act,  does  not  permit  an 
employer  to  bypass  dealing  with  the.^ 
union  in  such  a  maimer.  Thus,  the 


provisions  of  §  708.13  requiring 
exhaustion  of  all  applicable  grievance 
arbitration  procedures  prior  to  filing  a 
complaint  with  DOE  under  part  708  is 
a  recognition  of  the  importance  of  the 
collective  bargaining  process  in 
maintaining  effective  labor-management 
relations  at  DOE's  facilities. 

Comment:  The  same  commenter 
noted  its  approval  of  §  708.20,  which 
encourages  the  parties  to  use  mediation 
as  an  alternative  dispute  resolution  tool, 
but  contends  that  the  rule  should  also 
require  mandatory  arbitration  if 
mediation  does  not  work. 

Response:  We  decline  to  adopt  this 
suggestion.  If  allegations  of  reprisal 
cannot  be  resolved  informally  by 
mediation,  the  OHA  hearing  should  be 
the  next  step  in  the  process. 

Comment:  The  same  commenter  has 
reiterated  the  argument  it  raised  twice 
before  (in  response  to  the  1996  Notice 
of  Inquin.'  and  again  in  response  to  the 
1998  Notice  of  Proposed  Rulemaking) 
that  discovery  must  be  mandatory, 
instead  of  being  subject  to  the  discretion 
of  the  hearing  officer.  Discovery  is 
authorized  in  §  708.28(b)  of  the  interim 
final  rule,  which  states  that  the  hearing 
officer  "may  order  discovery  at  the 
request  of  a  party." 

Response:  OHA  hearing  officers 
generally  leave  discovery  to  the  parties 
to  work  out  between  themselves.  It  is 
usually  unnecessary  for  the  hearing 
officer  to  become  involved  in  the 
process.  However,  to  make  certain  the 
discovery  process  cannot  be  abused  in 
the  ways  described  in  the  comment,  it 
is  important  for  the  hearing  officer  to 
have  the  authority  to  rule  on  contested 
discover}'  issues  if  they  arise.  We 
therefore  decline  to  adopt  the 
commenter's  suggestion. 

Comment:  Another  comment 
maintains  that  the  scope  of  relief 
permitted  under  part  708  is  "unclear" 
because  §  708.36(a)  does  not  specifically 
authorize  "personal  and/or  institutional 
discipline  for  violating  anti-retaliation 
provisions."  This  commenter  maintains 
that  without  the  power  to  punish 
"bureaucratic  bullies"  who  commit  acts 
of  retaliation,  the  rule  cannot  deter 
harassment. 

Response:  As  noted  in  the  preamble  to 
the  interim  final  rule,  64  FR  12867,  the 
restitutionary  remedies  authorized 
under  §  708.36  are  intended  to  correct 
unwarranted  employment  actions,  by 
restoring  employees  to  the  position  they 
would  have  occupied  but  for  the 
retaliation.  They  are  not  designed  to 
punish  the  persons  who  are  found  to 
have  committed  acts  of  retaliation. 
Other  remedies  are  available  in  different 
forums  for  employees  who  are  seeking 
more  than  the  abatement  of  the 
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retaliatory  pract  ces  and  basic 
restitution.  We  I  herefore  decline  to 
adopt  the  appro  jch  suggested  by  the 
commenter. 

Comment:  Or  e  comment  seeks 
clarification  tha ;  the  decision  of  an 
arbitrator  will  n  Dt  be  disturbed  in  cases 
in  which  a  clair  i  of  retaliation,  already 
the  subject  of  ar  jitration,  is  also  eligible 
for  review  unde  r  this  rule.  The  interim 
final  rule  addre  ises  this  concern  in 
§  708.4(c)(3),  wl  lich  provides  that  an 
employee  may  i  lot  file  a  complaint 
under  these  regi  dations  if  it  is  based  on 
the  same  facts  f(  tr  which  the  employee 
has  chosen  to  p  u-sue  a  remedy  through 
final  and  bindir  g  grievance-arbitration 
procedures  or  o  her  state  or  other 
applicable  law,  except  as  provided  by 
§  708.15(a). 

Response:  Section  708.15(a)(3) 
answers  this  qu  jstion.  An  employee 
may  file  a  comj  laint  under  part  708 
after  submitting  the  same  facts  to 
arbitration  after  he  or  she  has 
"exhausted  grie  vance-arbitration 
procedures  pur  luant  to  §  708.13,  and 
issues  related  t(  alleged  retaliation  for 
conduct  protected  under  §  708.5 
remain."  Whetl  er  retaliation  issues 
remain  is  a  que  ition  that  depends  on  the 
facts  in  each  ca  le. 

Comment:  Tl  is  comment  also 
requests  clarific  ation  of  the  kinds  of 
claims  precludi  d,  in  §  708.4(e),  from 
coverage  under  these  regulations 
because  they  d<  al  with  "terms  or 
conditions  of  ei  [iployment"  within  the 
meaning  of  the  *^ational  Labor  Relations 
Act. 

Response:  As  noted  in  the  preamble  to 
the  interim  final  rule,  64  PR  12868, 
"terms  and  conditions  of  employment" 
are  subject  to  n  view  under  part  708 
when  the  comp  laint  alleges  that  they 
have  been  chai  ged  in  retaliation  for  a 
protected  disci  )sure.  Part  708  is  not 
otherwise  inter  ded  to  intrude  into  the 
domain  traditi(  nally  covered  by  the 
National  Labor  Relations  Act. 

Comment:  T  le  same  comment  points 
out  a  perceivec  discrepancy  between 
paragraphs  (a)  ind  (b)  of  §  708.15. 
Paragraph  (a)  p  rovides  that  a  complaint 
may  not  be  file  1  if  a  remedy  under  the 
same  facts  was  sought  "under  State  or 
other  applicab  b  law.  including  final 
and  binding  gr  evance-arbitration 
procedures,  ur  ess  '  one  of  the 
exceptions  froi  i  the  binding  election  of 
remedies  described  in  the  ensuing 
subsections  of  5  708.15  is  met. 
Paragraph  (b)  s  ates,  "Pursuing  a  remedy 
other  than  fina  and  binding  grievance- 
airbitration  pro  ;edures  does  not  prevent 
you  from  filing  a  complaint  under  this 
part."  The  con  ment  asks  whether 
remedies  liste(  in  paragraph  (a),  other 
than  the  grieva  nce-arbitration 


procedures,  i.e.,  remedies  under  "State 
or  other  applicable  law,"  also  fall  within 
the  exception  under  paragraph  (b). 

Response:  The  comment  reads 
paragraph  (b)  to  mean  that  as  long  as  an 
employee  does  not  pursue  final  and 
binding  grievance-arbitration 
procedures,  a  remedy  sought  under 
State  and  other  applicable  law  does  not 
bar  a  complaint  under  these  regulations. 
This  is  not  what  we  intended.  Rather, 
paragraph  (b)  means  that  seeking  a 
remedy  through  an  informal  procedure 
that  is  non-binding  and  non- final,  such 
as  a  contractor's  internal  employee 
concerns  program,  will  not  bar  the  filing 
of  complaints  under  part  708.  Paragraph 
(b)  thus  describes  one  of  the  limited 
conditions  under  which  an  employee 
who  has  first  sought  another  remedy 
will  still  have  recourse  to  part  708. 
Paragraph  (c)  of  §  708.15  makes  it  clear 
that  electing  to  pursue  a  formal  legal 
remedy  "under  State  or  other  applicable 
law"  does  bar  a  complaint  under  part 
708. 

Comment:  Finally,  the  same  comment 
perceives  a  discrepancy  between 
paragraphs  (e)  and  (f)  of  §  708.22,  which 
state  that  an  individual  being 
interviewed  has  the  right  to 
representation  and  that  representatives 
of  parties  to  the  complaint  are  not 
entitled  to  be  present  at  interviews. 

Response:  We  do  not  find  a 
discrepancy.  While  representatives  of 
parties  to  the  complaint  (e.g.,  their 
attorneys)  do  not  have  a  right  to  be 
present  during  a  witness  interview,  they 
may  attend  at  the  request  of  the  person 
being  interviewed.  Thus,  a  contractor's 
counsel  may  be  present,  but  oidy  if 
requested  by  the  subject  of  the 
interview.  It  is  for  the  interview  subject 
to  choose  whether  he  or  she  wishes  to 
speak  to  the  investigator  with  no  one 
else  present,  or  with  a  representative 
present.  The  comment  also  seeks 
clarification  whether  this  section 
applies  to  the  procedures  of  tlie  DOE's 
Employee  Concerns  Program.  The 
provisions  of  §  708.22  apply  to  the 
investigation,  hearing  and  appeal 
procedures  in  subpart  C;  they  do  not 
apply  to  informal  resolution  procedures 
undertaken  by  DOE  offices,  which  are 
described  in  subpart  B. 

Finally,  we  are  correcting  a 
typographical  error  in  §  708.15(d), 
which  in  the  interim  final  rule  refers  to 
§  708.17(c)(2)  when  it  should  refer  to 
§  708.17(c)(3),  and  we  are  adding  the 
following  new  section  at  the  end  of  the 
final  rule  to  restore  an  important  policy 
statement  in  the  original  1992  version  of 
part  708  that  was  inadvertently  omitted 
from  the  interim  final  rule: 


Section  708.40    Does  This  Rule  Impose 
an  Affirmative  Duty  on  DOE  Contractors 
Not  To  Retaliate? 

Yes.  DOE  contractors  may  not 
retaliate  against  any  employee  because 
the  employee  (or  any  person  acting  at 
the  request  of  the  employee)  has  taken 
an  action  listed  in  sections  708.5(a)-(c). 

DOE  never  meant  to  imply  that 
contractors  do  not  have  am  affirmative 
duty  not  to  retaliate  against  employees 
who  take  protected  actions.  This  new 
§  708.40  is  restating  what  has  always 
been  a  part  of  the  rule  (see  old  §  708.5, 
"Prohibition  against  reprisals"),  and 
thus  it  does  not  require  notice  and 
comment. 

m.  Regulatory  and  Procedural 
Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  "a  significant 
regidatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4,  1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (0MB). 

B.  Review.Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform'-'  (61  FR  4729,  February  7, 1696) 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
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determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  this  proposed 
rule  meets  the  relevant  standards  of 
Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  preparation 
of  an  initial  regulatory  flexibility 
analysis  for  any  rule  that  by  law  must 
be  proposed  for  public  comment,  unless 
the  agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  DOE 
is  not  required  by  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  or  any 
other  law  to  propose  the  rule  for  public 
comment,  DOE  did  not  prepare  a 
regulatory  flexibility  analysis  for  this 
rule. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  collection  of  information  is 
imposed  by  this  interim  final  rule. 
Accordingly,  no  clearance  by  the  Office 
of  Management  and  Budget  is  required 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  falls  into  a  class  of  actions 
that  would  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment,  as 
determined  by  DOE's  regulations 
implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Specifically,  this 
rule  deals  only  with  administrative 
procedures  regarding  retaliation 
protection  for  employees  of  DOE 
contractors  and  subcontractors,  and, 
therefore,  is  covered  under  the 
Categorical  Exclusion  in  paragraph  A6 
to  subpart  D,  10  CFR  part  1021. 
Accordingly,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

F.  Review  under  Executive  Order  13132 

Executive  Order  13132  (64  PR  43255, 
August  4,  1999)  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policy  making  discretion  of  the 
States  and  carefully  assess  the  necessity 


for  such  actions.  DOE  has  examined 
today's  rule  and  has  determined  that  it 
does  not  preempt  State  law  and  does  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  fl  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104^) 
requires  each  federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 
any  federal  mandate  in  a  proposed  or 
final  rule  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  The  Act  also  requires  a  federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  of  state,  local,  and  tribal 
govenmients  on  a  proposed  "significant 
intergovernmental  mandate,"  and  it 
requires  an  agency  to  develop  a  plan  for 
giving  notice  and  opportunity  for  timely 
input  to  potentially  affected  small 
governments  before  establishing  any 
requirement  that  might  significantly  or 
uniquely  affect  them.  This  interim  final 
rule  does  not  contain  any  federal 
mandate,  so  these  requirements  do  not 
apply. 

H.  Congressional  Notification 

As  required  by  5  U.S.C.  801,  DOE  will 
submit  to  Congress  a  report  regarding 
the  issuance  of  today's  final  rule.  The 
report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  801(2). 

List  of  Sub)ects  in  10  CFR  Part  708 

Administrative  practice  and 
procedure,  Energy.  Fraud,  Government 
contracts,  Occupational  Safety  atid 
Health,  Whistleblowing. 

Issued  in  Washington,  on  February  1,  2000. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

Accordingly,  the  interim  rule 
amending  10  CFR  part  708  which  was 
published  at  64  FR  12862  on  March  15, 
1999,  and  amended  at  64  FR  37396  on 
July  12,  1999.  is  adopted  as  a  final  rule 
with  the  following  changes: 

PART  708— {AMENDED] 

1.  The  authority  citation  for  part  708 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2201(b),  2201(c). 
2201(i)  and  2201(p);  42  U.S.C.  5814  and 
5815;  42  U.S.C.  7251.  7254.  7255.  and  7256: 
and  5  U.S.C.  Appendix  3. 


2.  Section  708.5(a)  (introductory  text) 
is  revised  to  read  as  follows: 

§  708.5    What  employee  conduct  is 
protected  from  retaliation  by  an  employer? 

***** 

(a)  Disclosing  to  a  DOE  official,  a 
member  of  Congress,  any  other 
government  official  who  has 
responsibility  for  the  oversight  of  the 
conduct  of  operations  at  a  DOE  site, 
your  employer,  or  any  higher  tier 
contractor,  information  that  you 
reasonably  believe  reveals — 
***** 

3.  Section  708.6(a)  is  revised  to  read 
as  follows:  » 

§  708.6    What  constitutes  "a  reasonable 
fear  of  serious  injury?" 

***** 

(a)  A  reasonable  person,  under  the 
circumstances  that  conffbnted  the 
employee,  would  conclude  there  is  a 
substantial  risk  of  a  serious  accident, 
injury,  or  impairment  of  health  or  safety 
resulting  fi-om  participation  in  the 
activity,  policy,  or  practice;  or 
***** 

4.  Section  708.15(d)  is  revised  to  read 
as  follows: 

§  708.1 5    What  happens  if  an  «mployee 
files  a  complaint  under  this  part  and  also 
pursues  a  remedy  under  State  or  other  law? 

***** 

(d)  If  you  file  a  complaint  under  State 
or  other  applicable  law  aftw-  filing  a 
complaint  under  this  part,  your 
complaint  under  this  regulation  will  be 
dismissed  under  §  70&.1 7(c)(3). 

5.  A  new  Section  708.40  is  added  as 
follows: 

§708.40— Does  this  rule  impose  an 
affirmative  duty  on  DOE    contractors  not  to 
retaliate? 

Yes.  DOE  contractors  may  not 
retaliate  against  any  employee  because 
the  employee  (or  any  person  acting  at 
the  request  of  the  employee)  has  taken 
an  action  listed  in  §§  708.5(a)-(c). 

(FR  Uoc.  00-2797  Filed  2-8-00;  8:45  am] 

BILLING  CODE  645(M>1-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  272 
[Docket  No.  R-1 059] 

Rules  of  Procedure 

AGENCY:  Federal  Open  Market 

Committee. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  The  Federal  Open  Market 
Committee  ("the  Committee")  is 
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amending  its  Ri  lies  of  Procedure  to 
revise  and  expa  nd  upon  the  means  of 
conununicatior  available  to  the 
Secretary  of  the  Committee  and  the 
members  regarc  ing  meetings  and 
proposed  actioi  is  between  meetings.  The 
current  rules  pi  ovide  that  such 
communicatior  s  must  be  in  writing  or 
by  telegram.  The  proposed  amendments 
would  delete  te  legram  as  an  accepted 
means  of  comii  unication  and  would 
permit  commui  lications  by  telephone, 
including  facsii  nile  transmissions,  or 
electronic  meaj  is,  such  as  by  electronic 
mail.  The  optic  a  to  require  written 
communicatior  s  would  be  retained. 
DATES:  Februar^'  9.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sici  iano,  Special  Assistant 
to  the  General  ( Counsel  for 
Administrative  Law,  Legal  Division, 
Board  of  Cover  lors  of  the  Federal 
Reserve  Systen  ,  (202)  452-3920.  For  the 
hearing  impain  sd  only, 
Telecommunic  ition  Device  for  the  Deaf 
(TDD),  Diane  Jenkins  (202-452-3544), 
Board  of  Cover  lors  of  the  Federal 
Reserve  Systen  ,  20th  and  C  Streets, 
NW,  Washingtcin,  DC.  20551. 
SUPPLEMENTARY  INFORMATION:  The  rules 
were  last  updated  in  1979.  Since  that 
time,  new  and  'eliable,  readily  available 
methods  of  trai  ismittal,  such  as 
facsimile  and  electronic  mail,  have 
become  availal  le  while  previously 
relied  on  methods,  such  as  the  telegram, 
are  no  longer  used. 

The  propose  i  amendments  would 
affect  the  mam  er  in  which  the  Secretary 
gives  notice  to  members  of  the 
Committee  of  c  alls  for  meetings  by  the 
Chairman  or  re  quests  by  members  for 
the  calling  of  a  meeting.  They  would 
also  affect  the  i  neans  by  which  the 
Secretary  trans  mits  the  relevant 
information  an  d  recommendations  for 
an  action  to  m(  »dify  an  outstanding 
Committee  aut  lorization  or  directive  at 
a  time  when  it  is  not  feasible  to  call  a 
meeting.  The  amendments  to  the  rules 
also  would  pel  mit  a  member  to 
communicate  '  vith  the  Secretary  by 
telephone  or  e  ectronic  means  to  request 
a  meeting,  to  ii  iform  the  Secretary  when 
he  or  she  will :  lot  be  available  to  attend 
a  meeting,  and  also  to  transmit  his  or 
her  vote  on  an  action  proposed  between 
meetings. 

Accordingly ,  the  Committee  is 
amending  its  F  ules  of  Procedure  by 
changing  all  references  to  "in  writing  or 
by  telegram"  to  "in  writing,  by 
telephone,  or  4y  electronic  means"  as 
the  accepted  n  lethods  of 
communicatic  n. 

The  amendi  lents  adopted  by  the 
Committee  are  rules  of  procedure. 
Accordingly,  neither  5  U.S.C.  553(b), 
requiring  notii  :e  and  opportunity  for 


public  comment,  nor  the  Congressional 
Review  Act,  5  U.S.C.  801  et  seq., 
applies.  In  addition,  the  amendments 
are  technical  amendments  to  update  the 
rules  to  reflect  new  methods  of 
communication,  and  its  prompt 
implementation  will  improve  the 
Committee's  operational  efficiency 
without  adversely  affecting  any  other 
persons.  Accordingly,  the  Conunittee 
finds  good  cause  not  to  delay  the 
effective  date  of  the  amendments 
pursuant  to  5  U.S.C.  553(d). 

List  of  Subjects  in  12  CFR  part  272 

Administrative  practice  and 
procedure.  Federal  Open  Market 
Committee,  Organization  and  functions 
(Govenunent  agencies). 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  272  is  amended 
as  set  forth  below: 

PART  272— FEDERAL  OPEN  MARKET 
COMMITTEE— RULES  OF 
PROCEDURE 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows 

Authority:  5  U.S.C.  552 

§272.3    [Amended] 

2.  In  §  272.3(a)  and  (b),  remove  the 
words  "in  writing  or  by  telegram" 
wherever  they  appear  and  add  in  their 
place,  the  words  "in  writing,  by 
telephone,  or  electronic  means." 

§272.4    [Amended] 
'    3.  Section  272.4(b)  is  amended  by 
revising  the  fourth  sentence  to  read  as 
follows:  "All  communications  of 
recommended  actions  and  votes  under 
this  paragraph  shall  be  in  writing,  by 
telephone,  or  electronic  means;  if  the 
communication  is  made  orally,  the 
Secretary  shall  cause  a  written  record  to 
be  made  without  delay." 

By  order  of  the  Federal  Open  Market 
Ckjmmittee,  February  3,  2000. 
Donald  L.  Kohn, 
Secretary  of  the  Committee. 
[PR  Doc.  00-2941  Filed  2-8-00;  8:45  ami 

BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ASO-3 

Amendment  to  Class  D  and  Class  E 
Airspace,  Tupelo,  MS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  changes  the 
name  of  Tupelo  Municipal — C.D. 
Lemons  Mimicipal  Airport  to  Tupelo 
Regional  Airport  and  changes  the  title  of 
the  airspace  designation  for  the  Tupelo 
Regional  Airport  located  at  Tupelo,  MS, 
from  Tupelo  Mimicipal — C.D.  Lemons 
Municipal  Airport  to  Tupelo  Regional 
Airport. 

EFFECTIVE  DATE:  0901  UTC,  April  20. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

The  Tupelo,  MS,  Airport  Authority 
has  changed  the  name  of  the  airport  to 
better  describe  the  area  served.  This 
amendment  is  necessary  to  reflect  that 
change.  The  dimensions,  configujation 
and  operating  requirements  of  the 
affected  airspace  do  not  change.  This 
rule  will  become  effective  on  the  date 
specified  in  the  DATES  section.  Since 
this  action  does  not  change  the 
dimensions,  configiu-ation  or  operating 
requirements  of  the  Class  D,  Class  E2  or 
Class  E5  airspace  for  the  airport,  and  as 
a  result,  has  no  impact  on  users  of  the 
airspace  in  the  vicinity  of  the  Tupelo 
Regional  Airport,  notice  and  public 
procedure  imder  5  U.S.C.  553(b)  are 
unnecessary.  Designations  for  class  D, 
Class  E2  and  Class  E5  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  are  published  in  FAA 
Order  7400.9G,  dated  September  1, 
1999,  and  effective  September  16,  1999, 
which  is  incorporated  by  reference  in  14 
CFR  part  71.1.  The  Class  D  and  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  changes  the  name  of  Tupelo 
Municipal — C.D.  Lemons  Municipal 
Airport  and  changes  the  title  of  the 
airspace  designation  for  the  Tupelo 
Regional  Airport  located  at  Tupelo,  MS, 
from  Tupelo  Mimicipal — C.D.  Lemons 
Municipal  Airport,  MS,  to  Tupelo 
Regional  Airport.  MS. 

The  FAA  has  determined  that  this 
regulation  ordy  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
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"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ASOMSD    Tupelo,  MS  [Revised] 

Tupelo  Regional  Airport,  MS 

(Lat.  34°16'05"  N,  long.  88°46'12''  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,800  feet  MSL 
within  a  4.1-mile  radius  of  Tupelo  Regional 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Paragraph  6002    Class  E  Airspace 
Designated  as  Surface  Area. 
***** 

ASO  MS  E2    Tupelo,  MS 

Tupelo  Regional  Airport,  MS 

(Lat.  34°16'05''  N,  long.  88°46'12"  W) 
Within  a  4.1-mile  radius  of  Tupelo 
Regional  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
above  the  Surface  of  the  Earth. 


ASOMSE5    Tupelo,  MS 

Tupelo  Regional  Airport,  MS 

(Lat.  34°16'05''  N,  long.  88°46'12''  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.6-mile 

radius  of  Tupelo  Regional  Airport. 

***** 

Issued  in  College  Park,  Georgia,  on  January 
31.2000. 

Nancy  B.  Shelton, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  00-2958  Filed  2-8-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  29920;  Amdt.  No.  1974] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  eimendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 


2.  The  FAA  Regional  Office  of  the 
regipn  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription —  x 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-^20), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  {14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procediues  (SLAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)  /Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
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the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 


the  airport,  its 
identification 
number. 

The  Rule 


ocation,  the  procedure 
a  ad  the  amendment 


amendrient  to  part  97  of  the 
Regulations  (14  CFR 
stabli$hes,  amends,  suspends, 
s.  For  safety  and 
1  lange  considerations,  this 
inc  orporates  only  specific 
1  led  in  the  content  of  the 
FDC^  NOTAMs  for  each 

information  in  some 
designated  FDC/Temporary 
NOTaJvIs  is  of  such  duration  as 
With  conversion  to 
the  respective  FDC/T 
been  canceled. 
h  OTAMs  for  the  SIAPs 
is  amendment  are  based 
( :ontained  in  the  U.S. 
Terminal  Instrument 
S).  In  developing 
s  to  SIAPs  by  FDC/P 
'  "ERPS  criteria  were 
these  specific  conditions 
ffected  airports.  All 
amendments  in  this  rule  have 

issued  by  the  FAA  in  a 
Data  Center  (FDC) 
AirmJBn  (NOT AM)  as  an 
emergency  sec  ion  of  immediate  flight 
safety  relating  iirectly  to  published 
aeronautical  cl  arts.  The  circiunstances 
which  created  \he  need  for  all  these 


This 
Federal  Aviaticfci 
part  97)  e: 
or  revokes  SLA 
timeliness  of  c. 
amendment 
changes  contai 
following 
SIAP.  The  SIA? 
previously 
IFDC/T) 
to  be  permanent 
FDC/P  NOTAMs 
NOTAMs  have 

The  FDC/P 
contained  in 
on  the  criteria 
Standard  for 
Procedures 
these  chart  c 
NOTAMs.  the 
applied  to  onl> 
existing  at  the 
SIAP 
been  previous!  f 
National  Flighl 
Notice  to 


thi 


TERPS 
ha  (iges 


FDC  date    \   £  tate 


-+- 


01/10/00 

01/14/00 

01/18/00 
01/19/00 

01/19/00 


01/19/10 
01/19/00 


01/19/00 I  0^ 

01/19/00 j  OR 

01/19/00 I  P\ 

01/19/00 P\ 

01/19/00 i  P\ 

01/19/00 1  T< 

01/19/00 VI 

01/19/00 ,VI 

01/19/00 V'l 

01/20/00 A< 

01/20/00 AL 

01/20/00 AZ 

01/20/00 ■  GA 

01/20/00 !  p^ 


SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Fiulher,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 


Issued  in  Washington,  DC  on  February  4, 
2000. 
L.  Nicholas  Lacey, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
1-1. 49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  9727,  97.31,  97.33  AND 
97.35    [Amended] 

By  amending;  §  97.23  VOR,/DME. 
VOR  or  TACAN,  and  VOR/DME  or 
TACAN;  §  97.25  LOC,  LOC/DME,  LDA, 
LDA/DME,  SDF,  SDF/DME;  §97.27 
NDB,  NDB/DME;  §  97.29  ILS,  ILS/DME. 
ISMLS,  MLS,  MLS/DME,  MLS/RNAV,^ 
§  97.31  RADAR  SL\Ps;  §  97.33  RNAV 
SIAPs;  and  §  97.35  COPTER  SIAPs, 
identified  as  follows: 

EFFECTIVE  UPON PUBUCATION 


GA 


G\ 


G\ 
AC 


AC 


OR 
OR 


City 


MARIETTA  

DEADHORSE 

MARIETTA  .... 
DEADHORSE 

HOMER  


AURORA 
EUGENE 


EUGENE  

HERMISTON  ... 
COATESVILLE 
COATESVILLE 
COATESVILLE 

BRENHAM   

EAU  CLAIRE  ... 
EAU  CLAIRE  .. 
EAU  CLAIRE  ... 

KOTZBUE  

TALLAGEGA  ... 

TAYLOR  

NASHVILLE 

REEDSVILLE  .. 


Airport 


COBB  COUNTY— MCCOLLUM  FIELD 
DEADHORSE  


COBB  COUNTY— MCCOLLUM  FIELD 
DEADHORSE 


HOMER 


AURORA  STATE  

MAHLON  SWEET  FIELD 


MAHLON  SWEET  FIELD 

HERMISTON  MUNI  

CHESTER  COUNTY  GO.  CARLSON 
CHESTER  COUNTY  GO.  CARLSON 
CHESTER  COUNTY  GO.  CARLSON 

BRENHAM  MUNI  

CHIPPEWA  VALLEY  REGIONAL 

CHIPPEWA  VALLEY  REGIONAL 

CHIPPEWA  VALLEY  REGIONAL 

RALPH  WIEN  MEMORIAL  

TALLAGEGA  MUNI  

TAYLOR  MUNI 

BERRIEN  COUNTY  

MIFFLIN  COUNTY  


FDC  No. 


FDC  0/0261 

FDC  0/0387 

FDC  0/0460 
FDC  0/0491 

FDC  0/0499 


FDC  0/0498 
FDC  0/0496 

FDC  0/0497 
FDC  0/0495 
FDC  0/0486 
FDC  0/0487 
FDC  0/0488 
FDC  0/0478 
FDC  0/0481 
FDC  0/0483 
FDC  0/0484 
FDC  0/0520 
FDC  0/0463 
FDC  0/0521 
FDC  0/0527 
FDC  0/0510 


SIAP 


GPS  RWY  9  ORIG... 

CORRECTS  TL-04 

VOR/DME  OR  TACAN  RWY  22  AMDT 

2... 
VOR/DME  RWY  9,  ORIG-C 
LOC/DME  BC  RWY  WW  AMDT  8... 
THIS  REPLACES  FDC  0/03888 
GPS  RWY  3,  ORIG-A... 
THIS  REPLACES  FDC  0/0247  AND  9/ 

9697 
VOR/DME  OR  GPS-A,  AMDT  2... 
VOR/DME  OR  TACAN  RWY  3  AMDT 

3... 
GPS  RWY  3  ORIG... 
VOR/DME  OR  GPW-A,  AMDT  2... 
GPS  RWY  29,  ORIG  .. 
GPS  RWY  11,  ORIG... 
ILS  RWY  29,  AMDT  6B.. 
GPS  RWY  16,  ORIG... 
VOR  OR  GPS-A,  AMDT  21... 
ILS  RWY  22,  AMDT  6... 
NDB  OR  GPS  RWY  22.  AMDT  6... 
VOR/DME  RWY  27,  AMDT  1A... 
VOR/DME  RWY  3,  AMDT  4... 
GPS  RWY  21,  ORIG... 
GPS  RWY  9,  ORIG... 
LOC  RWY  5.  AMDT  7A... 
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FDC  date 


01/20/00 


01/21/00 
01/21/00 

01/21/00 
01/21/00 
01/21/00 
01/21/00 
01/21/00  . 
01/21/00  . 
01/21/00  . 
01/21/00  . 
01/21/00  . 
01/21/00  . 
01/21/00  . 
01/21/00  . 
01/21/00  . 

01/21/00  . 
01/21/00  . 
01/24/00  . 
01/24/00  . 
01/24/00  . 
01/24/00  . 
01/24/00  . 
01/24/00  . 
01/24/00  . 
01/24/00  . 
01/24/00  . 

01/24/00  . 

01/24/00  .. 
01/24/00  .. 
01/24/00  .. 
01/24/00  .. 
01/24/00  .. 
01/26/00  .. 


01/26/00 
01/27/00 
01/27/00 
01/27/00 
01/27/00 
01/28/00 
01/28/00 
01/28/00 
01/28/00  . 
01/28/00  . 
01/28/00  . 
01/28/00  . 
01/31/00  . 
01/31/00  . 
01/31/00  . 
01/31/00  . 
01/31/00  . 
02/01/00  . 
02/01/00  . 
02/01/00  . 

02/01/00  . 
02/01/00  . 
02/01/00  . 

02/01/00  . 
02/01/00  . 
02/01/00  . 
02/01/00  . 


State 


TX 


CA 
OH 

OR 

SC 

SC 

SC 

SC 

SC 

SC 

TX 

TX 

TX 

TX 

TX 

WY 

WY 

WY 

KS 

KS 

KS 

KS 

KS 

MN 

NC 

NY 

OR 

OR 

PA 
PA 
PA 
PA 
TX 
KS 

KS 

AK 

AL 

NM 

NM 

AL 

FL 

KY 

KY 

PA 

PA 

TN 

CA 

LA 

MO 

MO 

UT 

AZ 

AZ 

AZ 

AZ 
AZ 
AZ 

CA 
CA 
CA 
GA 


02/01/00 CA 


City 


HARLINGEN 


SAN  DIEGO  

YOUNGSTOWN 


ONTARIO  .. 

COLUMBIA 

COLUMBIA 

COLUMBIA 

COLUMBIA 

COLUMBIA 

COLUMBIA 

WACO  

WACO  

WACO  

WACO  

WACO  

LARAMIE  .... 


SHERIDAN  

SHERIDAN  

MANHATTAN  ... 
MANHATTAN  ... 
MANHATTAN  ... 
MANHATTAN  ... 
MANHATTAN  ... 

LITCHFIELD  

WASHINGTON  . 
FARMINGDALE 
EUGENE  


PENDLETON 

LATROBE  

MEADVILLE  . 
MEADVILLE  .. 
MEADVILLE  ., 

WACO  

CHANUTE  


CHANUTE  

PETERSBURG  

DECATUR  

CLOVIS  

CLOVIS  

DECATUR  : 

WILLLISTON  

PIKEVILLE  

PIKEVILLE  

DOYLESTOWN  

DOYLESTOWN  

MEMPHIS 

SAN  DIEGO  

SHREVEPORT  

JEFFERSON  CITY 
JEFFERSON  CITY 

OGDEN  

PHOENIX  

TUCSON  

TUCSON  


WINDOW  ROCK 

YUMA  

YUMA  


BAKERSFIELD 

BAKERSFIELD 

SAN  FRANCISCO 
ATLANTA  


ATLANTA 


Airport 


VALLEY  INTL 


SAN  DIEGO  INTL-LINDBERG  FIELD 
YOUNGSTOWN-WARREN  RE- 

GIONAL. 

ONTARIO  MUNI 

COLUMBIA  METROPOLITAN  

COLUMBIA  METROPOLITAN  

COLUMBIA  METROPOLITAN  

COLUMBIA  METROPOLITAN  

COLUMBIA  METROPOLITAN  

COLUMBIA  METROPOLITAN  

TSTC  WACO 

TSTC  WACO 

TSTC  WACO 

TSTC  WACO 

TSTC  WACO 

LARAMIE  REGIONAL 


SHERIDAN  COUNTY  

SHERIDAN  COUNTY  

MANHATTAN  REGIONAL 
MANHATTAN  REGIONAL 
MANHATTAN  REGIONAL 
MANHATTAN  REGIONAL 
MANHATTAN  REGIONAL 

LITCHFIELD  MUNI  

WARREN  FIELD  

REPUBLIC  

MAHLON  SWEET  FIELD  .. 


EASTERN  OREGON   REGIONAL   AT 
PENDLETON. 

ARNOLD  PALMER  REGIONAL 

PORT  MEADVILLE  

PORT  MEADVILLE  

PORT  MEADVILLE  

TSTC  WACO 

CHANUTE  MARTIN  JOHNSON  

CHANUTE  MARTIN  JOHNSON  

JAMES  A...  JOHNSON  

DECATUR/PRYOR  FIELD  REGIONAL 

CLOVIS  MUNI  

CLOVIS  MUNI  

DECATUR/PRYOR  FIELD  REGIONAL 

WILLISTON  MUNI 

PIKE  COUNTY-HATCHER  FIELD  

PIKE  COUNTY-HATCHER  FIELD  

DOYLESTOWN  

DOYLESTOWN  

MEMPHIS  INTL 

SAN  DIEGO  INTL-LINDBERGH  FIELD 

SHREVEPORT  REGIONAL  

JEFFERSON  CITY  MEMORIAL  

JEFFERSON  CITY  MEMORIAL  

OGDEN-HINCKLEY  

PHOENIX  SKY  HARBOR  INTL  

TUCSON  INTL 

TUCSON  INTL  


WINDOW  ROCK  

YUMA  MICAS-YUMA  INTL 
YUMA  MICAS-YUMA  INTL 


MEADOWS  FIELD  

MEADOWS  FIELD  

SAN  FRANCISCO  INTL 

THE   WILLIAM    B.    HARTSFIELD 
LANTA  INTL. 

THE   WILLIAM    B.    HARTSFIELD   AT- 
LANTA INTL. 


AT- 


FDCNo. 


FDC  0/0511 


FDC  0/0539 
FDC  0/0564 

FDC  0/0535 
FDC  0/0568 
FDC  0/0574 
FDC  0/0575 
FDC  0/0576 
FDC  0/0577 
FDC  0/0578 
FDC  0/0541 
FDC  0/0553 
FDC  0/0554 
FDC  0/0557 
FDC  0/0558 
FDC  0/0563 

FDC  0/0561 
FDC  0/0562 
FDC  0/0643 
FDC  0/0644 
FDC  0/0645 
FDC  0/0646 
FDC  0/0647 
FDC  0/0658 
FDC  0/0599 
FDC  0/0659 
FDC  0/0650 

FDC  0/0649 

FDC  0/0657 
FDC  0/0662 
FDC  0/0663 
FDC  0/0664 
FDC  0/0661 
FDC  0/0721 

FDC  0/0722 
FDC  0/0759 
FDC  0/0752 
FDC  0/0742 
FDC  0/0743 
FDC  0/0780 
FDC  0/0fel3 
FDC  0/0778 
FDC  0/0779 
FDC  0/0795 
FDC  0/0801 
FDC  0/0775 
FDC  0/0849 
FDC  0/0852 
FDC  0/0866 
FDC  0/0867 
FDC  0/0869 
FDC  0/0954 
FDC  0/0951 
FDC  0/0952 

FDC  0/0909 
FDC  0/0948 
FDC  0/0964 

FDC0«)906 
FDC  0/0910 
FDC  0/0967 
FDC  0/0805 

FDC  0/0940 


SIAP 


VOR/DME     OR     TACAN     RWY     31 

ORIG.. 
THIS  REPLACES  FDC  0/0131 
LOC  RWY  27  AMDT.  28. . 
NBD  OR  GPS  RWY  32,  AMDT  18... 

NDB  OR  GPS  RWY  32,  AMDT  4... 

RADAR-1  AMDT  9A... 

ILS  RWY  11  (CAT  I,  II.  Ill),  AMDT  14... 

ILS  RWY  29,  AMDT  3D... 

VOR  GR  GPS-A,  AMDT  15... 

GPS  RWY  5,  ORIG... 

GPS  RWY  23,  ORIG-A... 

RADAR-1.  AMDT  3.-:. 

NDB  RWY  17L,  AMDT  9... 

GPS  RWY  17L,  ORIG... 

GPS  RWY  35R,  ORIG... 

ILS  RWY  17L,  AMDT11A... 

VOR/DME  OR  TACAN  OR  GPS  RWY 

30.  AMDT  6... 
ILS/DME  RWY  32,  ORIG-A... 
VOR  OR  GPS  RWY  14,  ORIG.  . 
ILS  RWY  3,  AMDT  6B... 
NDB  OR  GPS-A,  AMDT  19B... 
VOR/DME  OR  GPS-F,  ORIG-A... 
VOR-H,  AMDT  14A  . 
VOR  OR  GPS  RWY  3,  AMDT  17A... 
VOR/DME  RWY  13,  ORIG... 
NDB  RWY  5.  ORIG-A... 
ILS  RWY  14  AMDT  7... 
VOR/DME  OR  TACAN  RWY  34,  AMDT 

4... 
VOR  OR  GPS  RWY  7,  AMDT  14... 

ILS  RWY  23,  AMDT  15... 

LOC  RWY  25  AMDT  3A ... 

GPS  RWY  25  ORIG... 

VOR  OR  GPS  RWY  7  AMDT  6... 

NDB  RWY  35R,  AMDT  10... 

VOR/DME  RNAV  OR  GPS  RWY  36 

AMDT3B. 
VOR/DME  OR  GPSLA,  AMDT  9B... 
LDA-DME-D,  AMDT  5B  .. 
VOR  OR  GPS  RWY  18.  AMDT  12... 
VOR  RWY  22,  AMDT  4... 
GPS  RWY  22,  ORIG... 
VOR  OR  GPS  RWY  36,  AMDT  4... 
GPS  RWY  22,  ORIG.. 
GPS  RWY  8.  ORIG... 
GPS  RWY  26,  ORIG... 
VOR  OR  GPS  RWY  23  AMDT  6... 
NDB  RWY  23  AMDT  2.. 
ILS  RWY  27  AMDT  2... 
NDB  OR  GPS  RWY  27  AMDT  IB... 
ILS  RWY  14  (CAT  I,  II).  AMDT  23... 
GPS  RWY  30,  ORIG... 
GPS  RWY  12,  ORIG... 
VOR  RWY  7,  AMDT  5A... 
LOC  BC  RWY  26L  AMDT  9... 
LOC/DME  BC  RWY  29R  AMDT  7... 
VOR/DME  OR  TACON  OR  GPS  RWY 

29R  AMDT2.. 
VORA)ME  OR  GPS-A  ORIG-A... 
GPS  RWY  17  ORIG... 
VOR/DME-  OR    TACAN-1     RWY    17 

AMDT  1. 
GPS  RWY  30R  ORIG. 
NDB  RWY  30R  AMDT  6A... 
VOR  RWY  19LAMDT8A... 
ILS  RWY  9L,  AMDT  6A... 


VOR  OR  GPS  RWY  27L,  AMDT  4... 
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FDCdate 


02/01/00 

02/01/00 

02/01/00 

02/01/00 

02/01/00 

02/01/00 

02/01/00 
02/01/00 
02/01/00 
02/01/00 
02/01/00 
02/01/00 
02/01/00 
02/01/00 
02/01/00 
02/01/00 
02/01/00 
02/01/00 
02/01/00 

02/01/00 
02/01/00 
02/01/00 
02/01/00 
02/01/00 
02/01/00 

02/01/00 
02/01/00 
02/01/00 


State 


GA 

GA 

GV 

GV 

Q\ 

G\ 

N7 
N7 
01 
PA 
PA 
P^ 
Pk 
Pk 
PA 
P\ 
P\ 
P\ 
P\ 

P\ 
P\ 
P\ 
P\ 

s: 

T< 

v^ 


City 

ATLANTA  

ATLANTA  

ATLANTA  

ATLANTA  

ATLANTA  

ATLANTA  

RENO  

TONOPAH  

EUGENE  

BEAVER  FALLS 

BEDFORD  

BEDFORD  

BEDFORD  

ERIE  

ERIE  

HAZELTON  

HAZELTON  

HAZELTON  

INDIANA  

QUAKERTOWN 
QUAKERTOWN 

SHAMOKIN  

SHAMOKIN  

CHARLESTON  . 
HOUSTON   

CHESAPEAKE  . 
CHESAPEAKE  . 
CHESAPEAKE  . 


Airport 

THE  WILLIAM  B.  HARTSFIELD  AT- 
LANTA INTL. 

THE  WILLIAM  B.  HARTSFIELD  AT- 
LANTA INTL. 

THE  WILLIAM  B.  HARTSFIELD  AT- 
LANTA INTL. 

THE  WILLIAM  B.  HARTSFIELD  AT- 
LANTA INTL. 

THE  WILLIAM  B.  HARTSFIELD  AT- 
LANTA INTL. 

THE  WILLIAM  B.  HARTSFIELD  AT- 
LANTA INTL. 

RENO/TAHOR  INTL  

TONOPAH  

MAHLON  SWEET  FIELD 

BEAVER  COUNTY  

BEDFORD  COUNTY  

BEDFORD  COUNTY  

BEDFORD  COUNTY  

ERIE  INTL  

ERIE  INTL  

HAZELTON  MUNI  

HAZELTON  MUNI  

HAZELTON  MUNI  

INDIANA  COUNTY/JIMMY  STEWART 
FIELD. 

QUAKERTOWN  

QUAKERTOWN  

NORTHUMBERLAND  COUNTY 

NORTHUMBERLAND  COUNTY 

CHARLESTON  AFB/INTL 

GEORGE  BUSH  INTERCONTI- 
NENTAL AIRPORT. 

CHESAPEAKE  REGIONAL  

CHESAPEAKE  REGIONAL  

CHESAPEAKE  REGIONAL  


FDCNo. 


FDC  0/0941 

FDC  0/0944 

FDC  0/0946 

FDC  0/0947 

FDC  0/0950 

FDC  0/0953 

FDC  0/0959 
FDC  0/0960 
FDC  0/0979 
FDC  0/0968 
FDC  0/0919 
FDC  0/0920 
FDC  0/0922 
FDC  0/0936 
FDC  0/0938 
FDC  0/0924 
FDC  0/0925 
FDC  0/0926 
FDC  0/0966 

FDC  0/0927 
FDC  0/0928 
FDC  0/0921 
FDC  0/0923 
FDC  0/0918 
FDC  0/0975 

FDC  0/0931 
FDC  0/0932 
FDC  0/0934 


SIAP 


ILS  RWY  27L,  AMDT  13... 

ILS  RWY  27R,  AMDT  3A... 

ILS  RWY  26L,  AMDT  17B.. 

ILS  RWY  8L  (CAT  II.  Ill),  AMDT  IB.. 

ILS  RWY  8R  (CAT  II),  AMDT  58A... 

ILS  RWY  9R  (CAT  II,  III),  AMDT  16. 

LOC/DME  BC  RWY  34L  AMDT  1A... 

GPS  RWY  15  ORIG... 

GPS  RWY  34,  ORIG... 

LOG  RWY  10  AMDT  3... 

GPS  RWY  32  ORIG... 

GPS  RWY  14  ORIG... 

VOR  OR  GPS-A  ORIG... 

ILS  RWY  24  AMDT  7A... 

ILS  RWY  6  AMDT  15A... 

VOR  RWY  10  AMDT  10B... 

LOC  RWY  28  AMDT  5B... 

VOR  RWY  28  AMDT  8B... 

LOC  RWY  28  ORIG... 

NDB  OR  GPS  RWY  29  AMDT  9... 

VOR  RWY  29  ORIG... 

GPS  RWY  26  ORIG... 

VOR  OR  GPS  RWY  8  AMDT  3... 

NDB  RWY  15  AMDT  18... 

ILS  RWY  8,  AMDT  18F... 

NDB  RWY  5  AMDT  IB... 
GPS  RWY  5  AMDT  1... 
LOC  RWY  5  AMDT  2B... 


(FR  Doc.  0O-29S6  Filed  2-8-00;  8:45  am) 
BHJJNO  CODE  491(  -13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatlbn  Administration 

14CFRPart9^ 

[Docket  No.  29^19;  Amdt.  No.  1973] 

Standard  Instrument  Approacti 
Procedures;  lillsceilaneous 
Amendments! 


'I 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Final 


Tile. 


p(  snds 


SUMMARY:  Thi  > 
amends,  sus 
Instrument  A 
(SIAPs)  for  opjerations 
airports.  Thes  3 
needed  becau  ;e 
or  revised  cril  Bria 


t  le 


gatic  nal 


occumng  m 
System,  such 
new  navi; 
new  obstacles , 
requirements 
designed  to 


amendment  establishes, 
,  or  revokes  Standard 
proach  Procediu'es 

at  certain 
regulatory  actions  are 
of  the  adoption  of  new 
,  or  because  of  changes 
National  Airspace 
IS  the  commissioning  of 
facilities,  addition  of 
or  changes  in  air  traffic 
These  changes  are 
ide  safe  and  efficient 


p  ovi 


use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.,- 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 


Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procediu-e 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  OklahAna  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
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documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  Sl^tP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circvunstances 
which  created  the  need  for  SIAP 
amendments  may  require  making  them 
effective  in  less  dian  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and.  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  February  4, 
2000. 

L.  Nicholas  Lacy, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  AND  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME:  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER.  SL\Ps.  idenUfied  as  follows: 

*   *   *  Effective  February-  24,  2000 

Atlanta,  GA.  The  William  B.  Hartsfield 

Atlanta  Intl,  ILS  RWY  8L.  Amdt  2 
Boston,  MA,  General  Edward  Lawrence 

Logan  Intl,  RNAV  RWY  4R,  Orig 
Boston,  MA,  General  Edward  Lawrence 

Logan  Intl,  GPS  RWY  4R,  Orig, 

CANCELLED 
Atlantic  City.  N|.  Atlantic  City  Intl,  RNAV 

RWY  13,  brig 
Greenville,  NC.  Pitt-Greenville,  NDB  RWY 

20.  Amdt  15 


Greenville,  NC.  PiH-Greenville.  ILS  RWY  20. 
Amdt  3 

Sherman/Denison.  TX.  Gravson  County.  ILS 
RWY  17L.  Orig 

Charlottesville,  VA.  Charlottesville- 
Albemarle.  RNAV.  RWY  3.  Orig 

Morgantown.  WV.  Mo^gantown  Muni-Walter 
L  Bill  Hart  Field.  RNAV  RWY  18,  Orig 

Morgantown.  WV.  Morgantown  Muni-Walter 
L  Bill  Hart  Field,  GPS  RWY  18.  Orig. 
CANCELLED 

*  *  '  Effective  March  23.  2000 

Cocoa.  FL.  Merritt  Island.  NDB  RWY  11. 

Amdt  1 
Jasper.  TX.  Jasper  County-Bell  Field.  NDB 

RWY  18.  Amdt  9 
Jasper.  TX.  Jasper  County-Bell  Field,  GPS 

RWY  18.  Amdt  1 
Jasper.  TX.  Jasper  Counlv-Bell  Field.  GPS 

RWY  36.  Orig 

*  *   *  Effective  April  20,  2000 

Yap  Island.  FM.  Yap  International.  GPS  RWY 

7.  Amdt  1 
Yap  Island.  FM.  Yap  International.  GPS  RWY 

25,  Amdt  1 
Lakeland,  FL.  Lakeland  Linder  Regional. 

VOR  OR  GPS  RWY  9,  Amdt  3 
Lakeland,  FL,  Lakeland  Linder  Regional, 

VOR  OR  GPS  RWY  27,  Amdt  6 
Lakeland.  FL,  Lakeland  Linder  Regional, 

NDB  OR  GPS  RWY  5,  Amdt  3 
Lakeland.  FL.  Lakeland  Linder  Regional,  ILS 

RWY  5,  Amdt  6 
Westfield.  MA.  Barnes  Muni.  VOR  OR 

TACAN  RWY  2,  Amdt  4 
Westfield,  MA,  Barnes  Muni.  VOR  RWY  20. 

Amdt  20 
Westfield.  MA.  Barnes.  NDB  RWY  20,  Amdt 

15 
Westfield,  MA.  Barnes,  ILS  RWY  20,  Amdt  5 
Majuro  Atoll.  MH.  Marshall  Islands  Intl,  GPS 

RWY  7.  Amdt  1 
Majuro  Atoll.  MH.  Marshall  Islands  Intl,  GPS 

RWY  25.  Amdt  1 
Minneapolis,  MN.  Flying  Cloud,  VOR  OR 

GPS  RWY  36.  Amdt  12 
Babelthuap  Island.  PW,  Babelthuap/Korbr, 

GPS  RWY  9,  Amdt  1 
BabeUhuap  Island,  PW,  Babelthuap/Koror, 

GPS  RWY  27,  Amdt  1 
Blacksburg,  VA.  Virginia  Tech.  NDB  OR 
GPS-A,  Amdt  3 

(FR  Dor.  00-2955  Filed  2-8-00;  8:45  am) 
BiUJNG  CODE  491fr-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD01 -00-001] 

Drawbridge  Operation  Regulations: 
Chelsea  River,  Massachusetts 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation; 

withdrawal. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District  has  withdrawn  the 
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B  ridge. 


jperating 


FOR  FURTHER 

McDonald,  Project 
Guard  District 


ation  from  the 

regulations  for  the 
mile  0.3,  across  the 
l^etween  Chelsea  and  East 
usetts.  This  withdrawal 
lecause  the  bridge  has 
i  Jid  is  operating  under  its 
regulations.  The 
_  regulations  require  the 
on  signal  at  all  times  for 


temporary  dev 
drawbridge  operation 
P.J.  McArdle 
Chelsea  River 
Boston,  Massa<th 
was  necessary 
been  repaired 
normal  o 
normal  operating 
bridge  to  open 
vessel  traffic. 

DATES:  This  de  iriation  withdrawal  is 
effective  Januaty  18,  2000. 


INFORMATION  CONTACT:  John 
Officer,  First  Coast 
at  (617) 223-8364. 


SUPPLEMENTARY  INFORMATION:  The  bridge 
owner,  the  City  of  Boston,  requested  a 
temporary  dev  ation  from  the  operating 
regulations  to  acilitate  vehicular  and 
pedestrian  tral  Ic  during  electrical 
repairs  at  the  I .  J.  McArdle  Bridge,  mile 
0.3,  across  the  Chelsea  River  between 
East  Boston  and  Chelsea,  Massachusetts. 
The  submarin<  electrical  cable  for  the 
bridge  was  dai  laged  during  harbor 
dredging  open  tions  requiring 
emergency  rep  airs  to  be  implemented  in 
order  to  restor  s  bridge  operation  and 
facilitate  marii  le  traffic. 


The  Coast 
deviation  fron 
published  in 
FR2541; 
January  6, 
The  purpose 
help  facilitate 
the  weekday 

A  temporary 
system  has 
bridge  and  the 
under  its 

The 
operating  re] 
necessary  as 
returned  to  a 
bridge  owner 
18,  2000.  that 
withdrawn. 


Gliard  issued  a  temporary 
the  operating  regulations 
Federal  Register  (65 
January  18,  2000)  effective 
200P  through  March  5,  2000. 
the  deviation  was  to 
vehicular  traffic  during 
hours. 


tie  I 


a 


rish 


be(in 


tempori  iry 


gr  en 
0 


Notice  is 
Bridge,  mile 
River  shall  opfen 
for  vessel  traf  ic 


Dated:  lanuaii  25.  2000. 
R.M.  Larrabee, 
Hear  Admiral 
First  Coast  Gua 
|FR  Dnc.  00-28^7 
BILUNG  CODE  49lb-1S-P 


auxiliary  operating 

installed  to  open  the 
bridge  is  now  operating 
nomial  operating  regulations. 

deviation  from  the 
gijlations  is  no  longer 

ult  of  the  bridge  being 
Lilly  operable  status.  The 
vas  advised  on  January 
the  deviation  has  been 


that  the  F.J.  McArdle 
3,  across  the  Chelsea 
on  signal  at  all  times 


.S.  Coast  Guard  Commander, 
•d  District. 

Filed  2-3-00:  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-00-003] 

RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Reserved  Channel,  Massachusetts 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  removing 
the  drawbridge  operation  regulations 
governing  the  Summer  (L)  Street  Bridge, 
mile  0.2,  across  the  Reserved  Channel  in 
Boston,  MA.  The  bridge  has  been  rebuilt 
as  a  fixed  bridge  and  the  operating 
regulations  are  no  longer  necessary. 
Notice  and  public  procedure  have  been 
omitted  from  this  action  because  the 
bridge  the  regulations  formerly 
governed  no  longer  exists. 
DATES:  This  rule  is  effective  February  9, 
2000. 

ADDRESSES:  This  docket  (CGDOl-00- 
003),  is  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Branch  Office,  408 
Atlantic  Avenue,  Boston, 
Massachusetts,  02110,  6:30  a.m.  to  3 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  W.  McDonald, -Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  Summer  (L)  Street  Bridge  has 
been  removed  and  replaced  with  a  fixed 
bridge  that  does  not  open  for  navigation. 
The  operating  regulations  are  now 
unnecessary  and  will  be  removed  by 
this  final  rule. 

The  Coast  Guard  has  determined  that 
good  cause  exists  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  to  forego  notice  and  comment  for 
this  rulemaking  because  notice  and 
comment  are  unnecessary.  Notice  and 
comment  are  unnecessary  because  the 
bridge  the  regulations  governed  no 
longer  exists. 

The  Coast  Guard,  for  the  reasons 
stated  above,  has  determined  that  good 
cause  exists  for  this  rule  to  be  effective 
upon  publication  in  the  Federal 
Register. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 


Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  This 
conclusion  is  based  on  the  fact  that  the 
bridge  the  regulations  governed  no 
longer  exists. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jurisdictions  with 
populations  less  than  50,000. 

For  reasons  discussed  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  imder  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
ReducUon  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 


Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
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litigation,  eliminate  ambiguity,  and 
reduce  bvuden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  environment. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  .5039. 

> 
§117.617    [REMOVED] 

2.  Section  117.617  is  removed. 
Dated:  Januar>'  25,  2000. 

R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 

First  Coast  Guard  District. 

(FR  Doc.  00-2896  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  49ia-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

Approval  and  Promulgation  of 
Implementation  Plans 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations,  part  52  (§§  52.01  to 
52.1018),  revised  as  of  July  1,  1999,  page 


533,  §  52.820  is  corrected  by  adding  the 
effective  date  note  following  the  source 
note  as  follows: 

§  52.820    identification  of  plan. 


Effective  Date  Note:  At  64  FR  25827,  May 
13.  1999,  §  52.820,  paragraph  (c)  was 
amended  by  revising  the  entries  for  "567- 
20.2"  in  Chapter  20,  "567-22.1,  567-22.203. 
and  567-22.300"  in  Chapter  22,  "567-23.1" 
in  Chapter  23,  "567-25.1"  in  Chapter  25.  and 
"567-28.1"  in  Chapter  28,  effective  July  12, 
1999.  For  the  convenience  of  the  user,  the 
superseded  text  is  set  forth  as  follows: 


[FR  Doc.  00-55502  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  150S-01-D 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Docket  No.  NHTSA  2000-6740 
RIN  2127-AH64 

Federal  Motor  Vehicle  Safety 
Standards;  Hydraulic  and  Electric 
Brake  Systems;  Passenger  Car  Brake 
Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Response  to  petitions  for 
reconsideration;  final  rule. 

SUMMARY:  This  document  responds  to 
two  petitions  for  reconsideration  of 
amendments  we  made  in  September 
1997  to  Federal  Motor  Vehicle  Safety 
Standards  Nos.  105  and  135  specifying 
requirements  for  brake  systems  on 
electric  vehicles  (EV).  In  response  to  the 
petition  by  Hydro-Quebec  of  Canada,  we 
are  allowing  the  use,  under  certain 
conditions,  of  a  regenerative  braking 
system  (RBS)  for  EV  testing  in 
accordance  with  S7.7  of  Standard  No. 
135.  This  action  is  taken  to  facilitate 
new  technology  in  the  braking  system  of 
an  EV.  We  are  not  amending  Standard 
Nos.  105  and  135  in  response  to  the 
petition  for  reconsideration  by  Toyota 
Motor  Sales  USA  Inc.  Amending  tkfe 
Standards  as  requested  by  Toyota  may 
degrade  the  safety  of  EVs  by  reducing 
the  stringency  of  the  thermal  tests. 
DATES:  The  final  rule  is  effective  March 
27,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  Daniel,  Vehicle  Dynamics 
Division,  Office  of  Vehicle  Safety 
Standards,  NHTSA  (phone:  202-366- 
4921). 

SUPPLEMENTARY  INFORMATION: 


Table  of  Contents 

I.  Background 

II.  Petitions  for  Reconsideration 

A.  HQ's  Petition  for  Reconsideration 

1.  The  Petition 

2.  Design  of  HQ's  EV  Brake  System 

3.  Amendments  Recommended  by  HQ 

4.  Conclusions 

B.  Toyota's  Petition  for  Reconsideration 

1.  The  Petition 

2.  Comparison  of  Thermal  Tests  in  FMVSS 

No.  135  and  ECER13-H 

3.  Amendments  Recommended  by  Toyota 

4.  Conclusions 

III.  Additional  Amendments — RBS 

Malfunction  Indicator  Lamp 

L  Background 

On  September  5, 1997,  we  amended 
Federal  Motor  Vehicle  Safety  Standards 
(FMVSS)  Nos.  105.  Hydraulic  Brake 
Systems,  and  135,  Passenger  Car  Brake 
Systems  to  accommodate  EV  brake 
systems.  See  62  FR  46907  for  full 
background  information  on  this  rule. 
Electrically-powered  vehicles  have 
imique  performance  characteristics  that 
do  not  permit  them  to  be  tested  for 
braking  performance  in  the  same  way 
that  other  light-duty  vehicles  are  tested. 
For  example,  because  of  the  limited 
range  of  EVs  and  the  extensive  travel 
distance  specified  in  several  Federal 
brake  test  series,  we  established 
procedures  for  re-charging  or  replacing 
the  propulsign  batteries  diuing  testing. 
Most  EVs  have  a  feature  called  a 
"regenerative  braking  system"  (RBS) 
designed  to  extend  the  range  of  the 
vehicle  by  as  much  as  10  to  20  percent 
through  conversion  of  vehicle  kinetic 
energy  into  electrical  energy  when  the 
vehicle  is  being  decelerated.  When 
operating,  the  RBS  provides  a  vehicle 
deceleration,  or  braking  force.  The 
September  1997  amendments  also 
established  procedures  for  testing  EV 
braking  systems  and  EVs  equipped  with 
RBS. 

We  received  two  petitions  for 
reconsideration  of  the  final  rule,  from 
Hydro-Quebec  of  Canada  (HQ),  and     _^ 
from  Toyota  Motor  Sales  Corporation 
USA  Inc.  (Toyota). 

n.  Petitions  for  Reconsideration 

A.  HQ's  Petition  for  Reconsideration 

1.  The  petition.  HQ  commented  that 
S7.7.3(h)  of  FMVSS  No.  135,  which 
specifies  that  an  EV  with  an  RBS  be 
tested  with  the  RBS  inoperative  during 
the  S7.7  Stops  with  Engine  Off  tests,  is 
inconsistent  with  other  parts  of  FMVSS 
No.  135.  Specifically,  the  stopping 
distance  performance  requirements  of 
S7.5,  Cold  Effectiveness  and  S7.7,  Stops 
with  Engine  Off,  are  identical;  each  test 
requires  that  the  vehicle  be  stopped 
from  100  km/h  (62  mph)  within  a 
distance  of  70  m  (230  ft.).  However,  the 
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RBS  must  be  ii  operative  for  S7.7  testing 
but  operative  f  )r  S7.5  testing.  According 
to  HQ,  its  EV  h  rake  system  cannot  meet 
the  requiremer  ts  of  S7.7  without  use  of 
the  RBS. 

HQ  recomm<  nds  amendments  to 
S7.7.3(h)  that  it  believes  are  consistent 
with  the  intenl  of  S7.7.  and  allow  RBS 
use  during  the  test.  Amending  FMVSS 
No.  135  as  peti  tioned  for  by  HQ  would 
allow  that  com  pany  to  meet  the  brake 
performance  r<  quirements  in  FMVSS 
No.  135  witho  it  altering  its  present  EV 
brake  system  c  esign.  We  anticipate  that 
most  EV  manu  acturers  will  certify  their 
vehicles  to  FM  VSS  No.  135  rather  than 
to  FMVSS  No.  105.  because  the  latter 
will  not  apply  to  passenger  cars  built  on 
and  after  Sept(  mber  1,  2000.  What's 
more,  FMVSS  ^Jo.  105  will  not  apply  to 
any  vehicles  m  ith  a  GVWR  less  than 
3,500  kg.  (7.71 3  lb.)  produced  on  and 
after  Septemb*  r  1,  2002.  HQ's  petition 
refers  specific!  Uy  to  FMVSS  No.  135. 
We  shall  also,  jelow,  examine  its 
relevance  to  cdmpliance  with  brake 
performance  n  (quirements  of  FMVSS 
No.  105. 

2.  Design  of  HQ's  EV  brake  system. 
According  to  i  :s  petition,  HQ  is 
developing  a  f  )ur-wheel  drive  power- 
train  technolo  ;y  which  featiues  four  in- 
wheel  electric  motors.  The  technology  is 
aimed  at  prodi  icing  sport  utility 
vehicles  and  passenger  cars  with 
improved  eneigy  consumption,  safety, 
and  emissions,  The  RBS  and  the 
hydraulic  bral  e  system  have 
approximately  the  same  braking  force 
capability.  Aci;ording  to  HQ,  the  braking 
force  develop«  d  by  the  RBS  is  not 
dependent  on  the  state  of  charge  of  the 
propulsion  syi  item  batteries,  unlike  most 
production  RI  S.  In  the  HQ  system, 
when  the  elec  rical  energy  produced  by 
the  RBS  is  gre  iter  than  the  recharging 
rate  of  the  bat  eries,  the  excess  electrical 
energy  is  diss;  pated.  As  described  in  the 
petition,  the  F  Q  EV  RBS  will  function 
if  the  propuls  on  batteries  are  disabled 
or  if  the  motoi  s  are  not  supplied  with 
electrical  enei  gy.  According  to  HQ,  the 
hydraulic  bra!  ing  system  has  a  lower 
priority  than  I  ae  RBS  in  a  series 
compound  bri  iking  system  and  does  not 
have  the  brak  ng  capacity  to  meet  the 
87.7  requiren:  ents  of  FMVSS  No.  135, 
independent  of  the  RBS. 

3.  Amendments  recommended  by  HQ. 
HQ  cannot  co  nply  with  S7. 7.3(h)  of 
FMVSS  No.  1 J5,  which  specifies  that 
EVs  must  be  1 3sted  for  compliance  with 
S7.7.  Stops  wth  Engine  Off,  without 
RBS.  HQ  offei  ed  two  versions  of 
amendments  or  S7.7  that  would  allow 
RBS  to  be  opt  rative  during  this  test.  HQ 
believes  that ;  illowing  the  use  of  RBS 
during  the  test  specified  in  S7.7.3(h) 
would  not  vi(  late  the  intent  of  the  test. 


According  to  HQ,  switching  off  the 
power  supply  to  the  electric  motors  of 
its  EV  does  not  disable  the  RBS. 

HQ  had  previously  commented  on 
this  issue  in  responding  to  the  Notice  of 
Proposed  Rulemaking  (NPRM).  60  FR 
49544.  HQ  requested  in  its  comments  on 
the  NPRM  that  a  definition  or 
interpretation  be  provided  for  the  term 
"no  electromotive  force"  in  S7.7.3(h). 
HQ  also  indicated  in  its  comments  that 
the  HQ  EV  design  had  no  failure  mode 
that  would  be  directly  analogous  to  an 
engine  stalling  in  an  internal 
combustion  engine  (ICE)  vehicle. 

Engine  stalling  of  a  vehicle  with  an 
internal  combustion  engine  (ICE)  results 
in  loss  of  power  to  vacuum  or 
hydraulically  operated  brake  power 
units,  brake  power  assist  units,  and 
components  of  some  antilock  brake 
systems  (ABS).  The  purpose  of  the  S7.7 
test  in  FMVSS  No.  135  is  to  ensure  that 
these  components  have  sufficient 
reserve  capacity  to  bring  the  vehicle  to 
a  complete  stop,  with  acceptable 
effectiveness,  in  the  event  of  engine 
stalling.  We  want  to  offer  similar 
assurances  for  the  braking  performance 
of  EVs. 

In  Section  7.C  of  the  preamble  for  the 
September  5,  1997  final  rule,  we  agreed 
with  the  comments  on  the  NPRM  from 
other  EV  manufacturers  stating  that  the 
RBS  is  designed  to  convert  some  of  the 
kinetic  energy  dissipated  during  braking 
into  electrical  energy  to  charge  the 
propulsion  batteries,  thus  extending  the 
vehicle's  travel  range.  At  that  time,  the 
information  available  to  us  indicated 
that  the  RBS  system  would  not  be  a 
major  contributor  to  the  braking 
capacity  of  EVs.  We  decided,  in  the 
September  1997  final  rule,  to  require 
EVs  to  meet  the  stopping  performance 
requirements  of  S7.7  without  RBS. 

According  to  HQ's  petition,  the  front- 
wheel  hydraulic  brakes  would  need  to 
be  re-designed  with  increased  braking 
capacity  for  its  EV  to  meet  the 
requirements  of  S7.7  without  use  of  the 
RBS.  According  to  HQ,  this  would  limit 
HQ  EV  braking  technology  to  small 
vehicles  and  would  not  be  feasible  for 
some  intended  applications  such  as 
installation  on  compact  sport  utility 
vehicles. 

To  deny  HQ's  petition  would  require 
it  to  conform  with  the  apparent  design 
practices  of  the  rest  of  the  industry  and 
to  redesign  its  brake  system  to  meet  the 
final  rule.  However,  we  do  not  believe 
it  is  in  the  public  interest  to  restrict 
alternative  technology  this  early  in  the 
development  of  RBS. 

To  resolve  this  issue,  we  have  decided 
to  allow  use  of  RBS  during  the  S7.7.3(h) 
test,  if  the  RBS  remains  functional  after 
the  supply  of  electric  power  to  the 


propulsion  motor(s)  has  been  switched 
off  (EV  equivalent  to  engine  stalling  in 
an  ICE  vehicle).  If  switching  off  the 
electric  power  supply  to  the  propulsion 
motor(s)  disables  the  RBS,  then 
S7.7.3(h)  must  be  conducted  without 
use  of  the  RBS. 

We  have  decided  to  remove  the  term 
"electromotive  force"  ft'om  S7.7.3(h) 
since  the  term  may  cause  confusion,  and 
to  replace  it  with  the  term  "electrical 
power."  Accordingly,  we  are  amending 
S7.7.3(h)  of  FMVSS  No.  135  to  read:  For 
an  EV,  this  test  is  conducted  with  no 
electrical  power  supplied  to  the 
vehicle's  propulsion  motor(s),  but  with 
the  RBS  and  brake  power  or  power 
assist  still  operating,  unless  cutting  off 
the  supply  of  electrical  power  to  the 
propulsion  motor(s)  also  disables  those 
systems. 

We  believe  that  this  approach  to  a 
resolution  of  the  RBS  use  issues  raised 
by  HQ  will  allow  adequate  flexibility  in 
EV  braking  system  technology. 
According  to  HQ,  the  technology  is 
available  to  produce  in-wheel  motor 
regenerative  braking  with  deceleration 
rates  only  slightly  lower  than  the 
average  deceleration  rate  required  by 
FMVSS  No.  135  (0.56  g)  for  a  fully 
operational,  cold  brake  system. 

HQ  also  commented  that  there  is  an 
inconsistency  in  the  final  rule  between 
S7.7,  Stops  with  Engine  Off,  S7.10, 
Hydraulic  circuit  failure,  and  S7.ll, 
Brake  power  unit  or  brake  power  assist 
unit  inoperative  (System  depleted).  HQ 
correctly  noted  that  the  maximum 
stopping  distance  specified  in  S7.10  and 
S7.ll,  which  is  168  m,  is  more  than 
twice  the  stopping  distance  specified  in 
S7.7,  whereas  under  the  final  rule,  all 
the  EV  tests,  S7.7,  S7.10,  and  S7.ll  were 
to  be  conducted  without  use  of  the  RBS. 

The  procedure  in  S7.7  is  a  test  of  the 
fully  functional  brake  system  rather 
than  a  partially  failed  brake  system,  as 
is  the  case  v^rith  S7.10  and  S7.ll.  The 
inconsistency  between  the  requirements 
of  these  tests  has  been  eliminated  with 
our  decision  to  allow  RBS  use  for  testing 
under  37. 7. 3(h)  as  long  as  switching  off 
the  supply  of  electrical  power  to  the 
propulsion  motor(s)  does  not  disable  the 
RBS.  The  intent  of  the  S7.7  test  is  to 
ensure  that  brake  system  will  stop  the 
vehicle  with  normal  effectiveness  when 
the  vehicle's  engine  is  not  operating.  For 
ICE  vehicles,  the  test  is  conducted  by 
switching  off  the  engine  ignition  prior  to 
brake  application.  We  are  amending  the 
standard  to  require  the  analogous  test 
procedure  for  EVs. 

We  have  also  decided  to  retain  the 
requirement  that  an  EV  manufacturer 
must  certify  that  the  vehicle  meets  S7.10 
of  FMVSS  No.  135,  test  procediu^s 
conducted  to  evaluate  brake  system 
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performance  under  partial  brake  failure 
conditions.  The  test  conditions  and 
procedures  in  S7. 10.3(f)  require  that  an 
EV  be  tested  for  stopping  performance 
with  the  RBS  disabled  and  all  other 
braking  systems  intact.  Since  the  S7.10 
test  procedures  apply  to  vehicles  with  a 
partially  disabled  brake  system,  a  longer 
stopping  distance  is  specified. 

In  addition  to  the  amendments  noted 
above,  we  have  decided  that  the 
specification  in  S7.11(n)  that  EVs  be 
tested  without  RBS  should  be  removed 
because  the  RBS  test  requirements  for 
EVs  in  S7.10  and  S7.ll  are  identical. 

4.  Conclusions.  We  believe  that  HQ 
has  identified  some  key  issues  with 
regard  to  the  test  conditions  cind 
requirements  for  EVs  in  the  final  rule 
amending  FMVSS  No.  135.  The  HQ 
petition  has  made  us  more  aware  that 
the  EV  braking  amendments  adopted  in 
1997  need  further  revisions  to 
accommodate  alternative  EV  braking 
systems.  According  to  HQ,  its  EV 
braking  system  prioritizes  RBS  over  the 
hydraulic  brake  system.  The  two 
systems  are  essentially  connected  in  a 
series  arrangement  in  which  the 
hydraulic  braking  system  is  activated 
when  braking  force  requirements 
approach  the  maximum  capacity  of  the 
RJBS.  The  HQ  EV  braking  system  design 
is  based  on  in-wheel  motor  technology, 
which  may  be  used  in  the  futiu«  by 
other  EV  manufacturers. 

We  believe  that  these  amendments 
will  maintain  the  safety  benefits  of 
FMVSS  No.  135  while  improving  the 
ability  of  the  standards  to  accommodate 
unique  EV  brake  system  design  features. 
Vehicles  in  which  RBS  is  functional 
when  the  propulsion  motor(s)  are  not 
being  supplied  with  electrical  power 
will  be  able  to  use  the  RBS  for  testing 
designed  to  simulate  loss  of  power  to 
the  propulsion  motor{s). 

No  further  amendments  to  FMVSS 
No.  105  appear  necessary.  The  standard 
does  not  contain  a  test  for  the  fuUy 
functional  breike  system  with  the  engine 
off  in  contrast  to  S7.7  of  FMVSS  No. 
135.  As  a  result,  FMVSS  No.  105  does 
not  include  a  test  for  the  fully  functional 
brake  system  of  an  EV  without  use  of 
the  RBS. 

B.  Toyota's  Petition  for  Reconsideration 

1.  The  petition.  Toyota  stated  it  is 
"disappointed"  that  the  September  1997 
final  rule  amendments  did  not  achieve 
more  harmonization  with  the  European 
light  duty  vehicle  braking  regulation, 
ECE  R13-H.  Its  petition  did  not  make 
specific  recommendations  for 
amendments  to  FMVSS  No.  135,  but 
asked  us  to  harmonize  the  thermal  test 
procedures  with  those  of  ECE  R13-H. 


2.  Comparison  of  the  thermal  tests  in 
FMVSS  No.  135  and  ECE  R13-H. 

a.  Overall  test  specifications.  FMVSS 
No.  135  and  ECE  R13-H  are  essentially 
the  same  with  respect  to  the  thermal  test 
procedures,  conditions,  and 
requirements  (Heating  snubs,  Hot 
performance.  Cooling  stops,  and 
Recovery  performance)  for  ICE  vehicles, 
but  not  for  Evs.  ECE  R13-H  allows  use 
of  the  RBS,  whedier  or  not  the  RBS  is 
part  of  the  service  brake  system,  for  the 
entire  thermal  test.  FMVSS  No.  135 
allows  an  RBS  that  is  not  part  of  the 
service  brake  system  to  be  used  only  in 
the  burnish  procedures,  and  not  during 
any  other  phases  of  brake  system 
performance  testing,  including  the 
thermal  tests. 

b.  Comparison  of  four  phases  in  the 
thermal  tests.  The  first  phase  of  the 
thermal  test  in  ECE  R13-H  and  S7.13  of 
FMVSS  No.  135,  Heating  procedure  and 
Heating  Snubs,  respectively,  have 
identical  test  procedures  and  conditions 
for  ICE  vehicles.  ECE  R13-H  (Annex  3 
Paragraph  1.5.1,  Heating  procedure) 
provides  a  specific  procedure  for  testing 
EVs,  which  is  designed  to  accommodate 
vehicles  with  insufficient  power  and 
energy  to  complete  the  braike  heating 
procedure  (in  FMVSS  No.  135,  S7.13, 
Heating  Snubs)  on  a  single  charge.  The 
ECE  procedure  requires  that  the  EV  be 
accelerated  to  the  test  speed  (120  km/h 
or  80  percent  of  maximum  vehicle 
velocity)  for  the  first  of  15  decelerations 
(snubs)  that  reduce  the  vehicle  speed  to 
one-half  the  initial  speed.  For  each 
subsequent  deceleration  in  the 
procedure,  the  speed  for  initiation  of 
braking  is  the  speed  reached  after  45 
seconds  of  maximum  acceleration, 
which  may  be  lower  than  the  speed 
specified  for  the  first  test.  By  contrast, 
FMVSS  No.  135  does  not  provide 
specific  EV  procedures  or  conditions  for 
the  thermal  tests. 

In  the  second  phase  of  the  thermal 
test  series,  ECE  R-13H  allows  for  the 
initial  speed  for  the  Hot  performance 
tests  to  be  the  vehicle  speed  for  the  last 
test  run  of  the  Heating  Procedure.  The 
Hot  performance  test  consists  of  two 
braking  tests  with  a  100  km/h  test  speed 
immediately  following  the  Heating 
Procedure.  The  Hot  Performance  test 
conditions  and  performance 
requirements  in  ECE  R13-H  and  No.  135 
(S7.14)  are  nearly  identical  for  ICE 
vehicles  and  EVs.  Each  vehicle  must 
meet  a  performance  criterion  that  is 
based  on  a  comparison  of  Hot 
performance  (No.  135,  S7.14)  test  results 
with  the  vehicle's  Cold  effectiveness  test 
results  (No.  135,  S7.5). 

The  third  phase  of  the  thermal  test  is 
referred  to  as  the  Recovery  procediue  in 
ECE  R13-H  (Annex  3;  1.5.3)  and  Brake 


cooling  stops  in  FMVSS  No.  135  (S7.15). 
These  procedures,  which  are  identical 
in  the  two  regulations  for  all  vehicles, 
specify  four  stops  from  50  km/h  (31.1 
mph)  beginning  immediately  after  the 
Hot  performance  tests.  These  stops  are 
conducted  at  a  constant  deceleration 
rate  emd  are  designed  to  simulate 
normal  braking. 

The  final  phase  of  the  thermal  test 
procedure  is  called  Recovery 
performance  in  both  ECE  Rl  3-H  and 
FMVSS  No.  135  (S7.16).  This  phase  of 
the  thermal  tests  is  designed  to  test  the 
performance  of  the  brakes  after  heating 
followed  by  normal  brake  use.  The 
performance  requirements  for  this  phase 
of  the  thermal  test  are  based  on  the  cold 
effectiveness  test  results  for  the  vehicle. 
Two  recovery  tests  are  required 
beginning  immediately  after  completion 
of  the  fourth  cooling  stop  (in  FMVSS 
No.  135,  S7.16.3(f)  and  (i)).  In  this 
phase,  neither  ECE  R13-H  nor  FMVSS 
No.  135  include  specific  procedures  for 
testing  EVs. 

3.  Amendments  recommended  by 
Toyota.  Toyota  stated  that 
harmonization  between  ECE  R13-H  and 
FMVSS  No.  135  had  not  been  achieved 
with  the  September  1997  amendments 
to  FMVSS  No.  135  and  also  indicated 
that  the  fade  test  (thermal  test)  should 
be  further  harmonized.  Specifically, 
ECE  R13-H  allows  use  of  RBS  by  EVs. 
whether  or  not  the  RBS  is  part  of  the 
service  brake  system,  during  all  phases 
of  the  thermal  test.  Toyota's  petition 
requests  that  we  allow  RBS  use  during 
tlje  thermal  tests  for  vehicles  in  which 
RBS  is  not  part  of  the  service  brake 
system. 

The  ECE  R13-H  Heating  procedure  for 
EVs  allows  a  reduction  of  the  test  speed 
during  the  acceleration  and  braking 
cycles  if  a  vehicle  cannot  maintain  the 
specified  test  speed  for  the  entire 
procedure.  The  regulation  does  not 
specify,  however,  a  minimum  test  speed 
below  which  the  EV  Heating  procedure 
tests  should  not  be  conducted.  Test 
speeds  below  40  km/h  (25  mph)  are 
typically  too  low  to  allow  proper 
evaluation  of  a  vehicle's  brake  system. 
Further,  ECE  R13-H  does  not  provide 
procedures  or  requirements  for  charging 
or  replacing  the  propulsion  batteries  for 
an  EV  that  is  unable  to  accelerate  to  test 
speed  during  the  test  procedure.  Also, 
ECE  Rl  3-H  does  not  provide  EV  test 
procedures  for  the  Recovery  procedure 
portion  of  the  thermal  tests.  These  tests 
ai^  to  be  conducted  immediately  after 
the  Hot  performance  stops.  Therefore, 
an  EV  that  completed  the  Hot 
performance  tests  at  a  reduced  speed 
due  to  depleted  batteries  may  not  be 
able  to  accelerate  to  the  Recovery 
procedure  test  speed  of  50  km/h. 
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For  those  rea;  ons,  the  thermal  test 
procedures  for  I  iVs  in  ECE  R13-H  are 
not  sufficiently  clear  or  objective  to  be 
adopted  in  FM\SS  No.  135. 

Toyota  indica  ted  that  EVs  in  which 
RBS  is  not  part  jf  the  service  brake 
system  may  not  be  able  to  complete  the 
thermal  tests  or  a  single  battery  charge. 
Toyota  hirther  i  mplied  that  ECE  RlSH's 
allowance  of  RI  S  use  may  increase  the 
range  of  all  EVs  including  EVs  in  which 
RBS  is  not  part  Df  the  service  brake 
system,  and  enl  ance  their  ability 
complete  the  th  srmal  tests. 

We  do  not  be  ieve  the  power  and 
energy  requiren  ents  of  the  heating 
cycle,  or  the  entire  thermal  test,  are 
beyond  the  capi  ibility  of  the  propulsion 
systems  of  marl  etable  EVs.  We  estimate 
that  the  entire  t  lermal  tests  (S7.13 
Heating  Snubs,  S7.14  Hot  performance, 
S7.15  Brake  coding  stops,  and  S7.16 
Recovery  perfoi  mance)  specified  in 
FMVSS  No.  135  and  ECE  R13-H  can  be 
completed  with  a  total  vehicle  travel 
distance  of  30  k  lometers  (19  miles)  or 
less.  However,  1  he  heating  procedure/ 
snubs  phase  of  he  thermal  test  series  is 
essentially  a  seiies  of  15  maximum 
accelerations  w  th  short  intervals 
between  to  alloi  v  for  braking.  The 
heating  procedi  re/snubs  phase  is  a 
severe  test  of  th  5  power  capacity  of  the 
batteries  althou  ;h  the  energy 
requirements  ai3  modest.  However,  if  a 
vehicle  cannot  ( lomplete  the  test 
protocol  on  a  si  igle  charge,  the  system 
can  be  recharge  1  pursuant  to  86. 11. 3. 

An  RBS  that  is  not  part  of  the  service 
brake  system  m  ly  be  deactivated  by  the 
vehicle  driver  a  any  given  time,  thus 
eliminating  the  braking  force  provided 
by  the  RBS.  NHTSA  usually  specifies 
tests  in  our  bral  e  performance  standards 
that  represent  tJ  le  most  stringent 
conditions  that  ivould  be  faced  by 
drivers  on  the  r  )ad.  Following  this 
practice,  the  finil  rule  of  September  7, 
1997  did  not  all  ow  use  of  RBS  that  is 
not  part  of  the  s  ervice  brake  system 
(driver-controllid),  during  brake 
performance  testing  in  FMVSS  Nos.  135 
and  105.  It  is  al  !o  possible  that  the 
stringency  of  th  b  Hot  performance  test 
and  the  Recovei  y  performance  test 
would  be  reduc  sd  if  these  EVs  with 
driver-controlled  RBS  were  allowed  to 
use  RBS.  The  s(rvice  brakes  would 
reach  a  lower  te  mperature  during  the 
S7.13  Heating  s  lubs  with  RBS 
operational  tha  i  they  would  with  the 
RBS  disabled.  The  magnitude  of  this 
temperature  rec  uction  has  not  been 
quantified,  but  my  service  brake 
temperature  rec  uction  for  the  Hot 
performance  an  d  Recovery  performance 
tests  would  ten  1  to  reduce  the 
stringency  of  the  tests.  The 
improvement  ii  [  brake  performance 


resulting  from  RBS  use  is  a  safety 
benefit  for  EVs  in  which  RBS  is  part  of 
the  service  brake  system,  but  would  not 
necessarily  be  realized  with  RBS 
controlled  by  the  driver.  Toyota  did  not 
provide  test  data  or  other  information 
with  which  to  evaluate  the  effect  of  RBS 
use  on  the  safety  benefits  of  the  thermal 
tests.  For  these  reasons,  we  do  not 
believe  FMVSS  No.  135  should  be 
amended  to  allow  use  of  RBS  that  is  not 
part  of  the  service  brake  system  during 
any  phase  of  the  thermal  tests. 

We  did  not  specify  luiique  conditions, 
procedures,  or  requirements  in  1997  for 
conducting  the  thermal  test  on  EVs. 
However,  we  did  provide  procedures  to 
be  used  if  a  vehicle  could  not  complete 
a  given  test  on  a  single  propulsion 
system  charge  (FMVSS  No.  135, 
S6.11.3.)  Since  FMVSS  No.  135  has 
provisions  for  testing  EVs  with  depleted 
propulsion  battery(s),  we  do  not  believe 
it  is  necessary  to  allow  RBS  use  if  RBS 
is  not  part  of  the  service  brake  system, 
during  any  portion  of  the  thermal  test. 

4.  Conclusions.  We  believe  the  ECE 
R13-H  Heating  procedure  and  the 
Recovery  procedure  tests  for  EVs  are  not 
sufficiently  demanding  or  objective 
when  compared  with  the  corresponding 
FMVSS  No.  135  portions  of  the  thermal 
test.  Some  of  the  test  speeds  reached 
during  the  R13-H  Heating  procedure 
may  be  too  low  for  meaningful  brake 
performance  evaluation.  The  entire 
thermal  test  is  required  to  be  conducted 
without  interruption  and  ECE  Rl  3-H 
does  not  provide  procedures  for 
conducting  the  Hot  performance  or  the 
Recovery  procedure  tests  if  the  vehicle 
is  not  capable  of  accelerating  to  test 
speed.  We  do  not  want  to  facilitate  the 
introduction  of  EVs  in  the  United  States 
that  are  not  tested  in  accordance  with  a 
sufficiently  demanding  and  objective 
thermal  test  for  brakes. 

S6.3.11  State  of  charge  of  batteries  of 
FMVSS  No.  135  allows  EVs  to  achieve 
the  brake  test  speeds  required  in  the 
thermal  test  series  (S7.13-S7.16)  under 
any  battery  state-of-charge  condition.  No 
such  provisions  are  included  in  ECE 
R13-H.  Allowing  RBS  to  be  operative 
during  the  Heating  procedure  may  not 
be  sufficient  for  some  vehicles  to 
complete  the  thermal  test  series  on  a 
single  charge.  As  we  have  previously 
stated,  FMVSS  No.  135  includes 
procedures  for  EVs  to  assure  that  brake 
test  speeds  can  be  reached  if  a  vehicle's 
batteries  are  depleted  and  need  to  be 
recharged  or  replaced  to  accelerate  the 
vehicle  to  test  speeds  under  its  own 
power. 

After  our  review  of  the  Toyota 
petition  for  reconsideration,  ECE  R13- 
H,  and  FMVSS  No.  135,  we  have 
concluded  that  the  ECE  R13-H  EV 


thermal  test  conditions  and  procedures 
should  not  be  included  in  FMVSS  Nos. 
135  and  105.  We  have  also  concluded 
that  the  use  of  an  RBS  that  is  not  part 
of  the  service  breike  system  during  the 
thermal  test  would  have  a  negative 
impact  on  the  safety  benefits  of  these 
tests,  since  the  stringency  of  the  tests 
would  not  be  representative  of 
encountered  driving  conditions. 

For  these  reasons,  we  are  denying 
Toyota's  petition  for  reconsideration. 
We  will  continue  to  allow  RBS  use,  for 
vehicles  in  which  an  RBS  is  part  of  the 
service  brake  system,  in  all  testing 
except  when  the  use  of  RBS  is  explicitly 
prohibited. 

III.  Additional  Amendments — RBS 
Malfunction  Indicator  Lamp 

The  September  1997  final  rule 
required  that  a  RBS  malfunction 
indicator  lamp  be  mounted  in  front  of 
and  in  clear  view  of  the  driver,  FMVSS 
No.  105,  S5.3  Brake  system  indicator 
lamp.  S5.3  is  organized  with  a 
description  of  the  activation  protocol  in 
'55. 3.1  and  a  description  of  the  lamp 
word,  symbol,  and  color  of  the  lamp  in 
S5.3.5.  Inadvertently,  we  placed  the 
activation  protocol,  the  word  or  symbol 
to  be  used  for  RBS,  and  the  color  of  the 
symbol  in  S5.3.1.  For  consistency  and  to 
eliminate  confusion,  we  are  taking  this 
opportunity  to  place  the  various  aspects 
of  the  malfunction  lamp  description  in 
the  proper  section  of  FMVSS  No.  105. 
We  are  making  a  similar  amendment  to 
FMVSS  No.  135  for  the  same  reason. 
Also,  for  the  reason  stated  previously, 
the  references  to  the  color  "amber"  in 
the  description  of  the  RBS  malfunction 
indicator  lamp  are  removed  and  the 
color  "yellow"  is  substituted.  This 
change  will  make  the  color  of  the  RBS 
malfunction  warning  indicator 
consistent  with  other  malfunction 
indicator  lamps. 

Effective  Dates 

Because  FMVSS  No.  105  and  FMVSS 
No.  135  are  in  effect,  because  EVs  are 
being  manufactured  to  comply  with 
these  standards,  because  the 
amendments  serve  to  clarify  existing 
requirements,  and  because  the 
amendments  do  not  affect  existing 
requirements  for  vehicles  with 
hydraulic  brake  systems,  it  is  hereby 
found,  for  good  cause  shown,  that  an 
effective  date  earlier  than  180  days  after 
issuance  of  the  amendments  is  in  the 
public  interest.  Accordingly,  the 
amendments  are  effective  March "27, 
2000. 
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Regulatory  Analysis 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures. 

This  rulemaking  has  not  been 
reviewed  under  Executive  Order  12866. 
NHTSA  has  considered  the  economic 
implications  of  this  regulation  and 
determined  that  it  is  not  significant 
within  the  meaning  of  the  DOT 
Regulatory  Policies  and  Procedure.  The 
rule  does  not  affect  a  substantial 
regulatory  program  or  involve  a  change 
in  policy. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
will  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Accordingly,  no 
Regulatory  Flexibility  Analysis  has  been 
prepared. 

The  following  is  NHTSA's  statement 
providing  the  factual  basis  for  the 
certification  (5  U.S.C.  Sec.  605(b)).  The 
amendment  primarily  affects 
manufacturers  of  motor  vehicles. 
Manufactiuers  of  motor  vehicles  are 
generally  not  small  businesses  within 
the  meaning  of  the  Regulatory 
Flexibility  Act. 

The  Small  Business  Administration's 
regulations  define  a  small  business  in 
part  as  a  business  entity  "which 
operates  primarily  within  the  United 
States."  (13  CFR  121.105(a))  SBA's  size 
standards  are  organized  according  to 
Standard  Industrial  Classification  Codes 
(SIC),  SIC  Code  3711  "Motor  Vehicles 
and  Passenger  Car  Bodies"  has  a  small 
business  size  standard  of  1 ,000 
employees  or  fewer. 

For  manufactiu'ers  of  passenger  cars 
and  light  trucks,  NHTSA  estimates  there 
are  at  most  five  small  manufactiuers  of 
passenger  cars  in  the  U.S.  Since  each 
manufacturer  serves  a  niche  market, 
often  specializing  in  replicas  of 
"classic"  cars,  production  for  each 
manufactiu-er  is  fewer  than  100  cars  per 
year.  Thus,  there  are  at  most  500 
passenger  cars  manufactured  per  year  by 
U.S.  small  businesses. 

In  contrast,  in  1999,  there  are 
approximately  nine  large  manufactiurers 
producing  passenger  cars,  and  light 
trucks  in  the  U.S.  Total  U.S. 
manufacturing  production  per  year  is 
approximately  15  to  15  and  a  half 
million  passenger  cars  and  light  trucks 
per  year.  NHTSA  does  not  believe  small 
businesses  manufacture  even  0.1 
percent  of  total  U.S.  passenger  car  and 
light  truck  production  per  year. 


Further,  small  organizations  and 
governmental  jurisdictions  are  not  be 
significantly  affected  as  the  price  of 
motor  vehicles  ought  not  to  change  as 
the  result  of  this  final  rule. 

Executive  Order  13132  (Federalism) 

Executive  Order  13132  on 
"Federalism"  requires  us  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
"regulatory  policies  that  have 
federalism  implications."  The  E.O. 
defines  this  phrase  to  include 
regulations  "that  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  This 
final  rule,  which  regulates  the 
manufacture  of  certain  motor  vehicles, 
will  not  have  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  13132. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits,  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  Because  this  final  rule 
does  not  have  a  $100  million  effect,  no 
Unfunded  Mandates  assessment  has 
been  prepared. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act.  The 
rulemaking  action  will  not  have  a 
significant  effect  upon  the  enviromnent. 
There  is  no  environmental  impact 
associated  with  adaptation  of  test 
procedures  to  make  them  more 
appropriate  for  vehicles  already 
requited  to  comply  with  the  Federal 
motor  vehicle  safety  standards. 
However,  to  the  extent  that  this 
rulemaking  might  facilitate  the 
introduction  of  EVs  which  are  powered 
by  an  electric  motor  drawing  current 
from  rechargeable  storage  batteries,  fuel 
cells,  or  other  portable  sources  of 
electric  ciurent,  and  which  may  include 
a  nonelectrical  source  of  power 
designed  to  charge  batteries  and 
components  thereof,  the  rulemaking 
would  have  a  beneficial  effect  upon  the 


environment  and  reduce  fuel 
consiunption  because  EVs  emit  no 
hydrocarbon  emissions  and  do  not 
depend  directly  upon  fossil  fuels  to 
propel  them. 

Civil  Justice  Reform  (Executive  Order 
12778) 

This  rule  will  not  have  any  retroactive 
effect.  Under  49  U.S.C.  30103,  whenever 
a  Federal  motor  vehicle  safety  standard 
is  in  effect,  a  state  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard. 
Section  30161  of  Title  49  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 

That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Snbiects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Mptor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

PART  571 -FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
3011 7,  30166;  delegation  of  authority  at  49 
CFR  1.50. 

§571.105    [Amended] 

2.  Section  571.105  is  amended  by: 

a.  Revising  S5.3.1(g); 

b.  Adding  S5.3. 5(c)(1)(E); 

c.  Revising  S5. 3. 5(c)(2). 

The  revised  and  added  paragraphs 
read  as  follows: 

§571.105    Standard  No.  105;  Hydraulic  and 
electric  bralce  systems. 

***** 

S5.3    Brake  system  indicator  lamp 

*   *   * 

S5.3.1  *   *   * 

(g)  For  an  EV  with  RBS  that  is  part  of 
the  service  brake  system,  failure  of  the 
RBS. 

***** 

S5.3.5  *   *   * 

(c)(1)*   *   *    • 

(E)  If  a  separate  indicator  is  used  for 
the  regenerative  brake  system,  the 
symbol  "RBS"  may  be  used.  RBS  failure 
may  also  be  indicated  by  a  lamp 
displaying  the  symbol  "ABS/RBS." 
***** 

(c)(2)  Except  for  a  separate  indicator 
lamp  for  an  anti-lock  system,  a 
regenerative  system,  or  an  indicator  for 
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both  anti-lock 

the  letters  and 

separate 

contrasting 

The  letters  and 

lamp  for  an 

regenerative 

displaying  botl 

regenerative 

contrasting 

yellow. 


<  nd  regenerative  system, 
)ackground  of  each 
indica  lor  lamp  shall  be  of 
colors,  one  of  which  is  red. 

background  of  a  separate 
anii-lock  system,  a 
svptem,  or  a  lamp 

an  anti-lock  and  a 
syfetem  shall  be  of 
col  »rs,  one  of  which  is 


571 
S) 
Si 


§571.135    [Amefided] 

3.  Section 

a.  Revising 

b.  Revising 

c.  Adding  S5 

d.  Amending 
sentence; 

e.  Revising 

f.  Removing 
The  revision! 

amendments 


135  is  amended  by: 
.5.1(g): 
.5.5(d)(6); 
5.5(d)(7); 
S7.7.1  to  add  a  second 


:S^ 


.7.3(h);  and 
li7.11.3(n). 
additions,  and 
as  follows: 


read 


§571.135    Stan(^ard  No.  135;  Passenger  car 
brake  systems. 


S5.5.1.  Activktion 
(g)  For  an  EV 

braiking  system 

brake  system 


with  a  regenerative 
that  is  part  of  the  service 
ureoftheRBS. 


fiiil 


S5.5.5.  Label 
(d)*   ' 

(6)  If  a  separ^e 
for  the  condition 
the  letters  and 
contrasting  co 
yellow.  The  indicator 
with  the  symbo  I 
a  system  that  is 
system  may 
yellow  lamp 
failure  and  dis[  lays 
RBS." 

(7)  If  a  separ^ 
for  any  other  fi^iction 
include  the 
appropriate 


Itirs 


als) 
thit 


ng.  •  *  • 

indicator  is  provided 
specified  in  S5.5.1(g), 
ackground  shall  be  of 
one  of  which  is 

shall  be  labeled 
RBS."  RBS  failure  in 
part  of  the  service  brake 
be  indicated  by  a 
also  indicates  "ABS" 
the  symbol  "ABS/ 


e  indicator  is  provided 
,  the  display  shall 
Brake"  and  the 
additional  labeling. 


I  wo  d 


S7.7*   * 
S7.7.1  GenerAl 
This  test  is  alsc 


information, 
for  EVs. 


bri  ike  i 


oper  it 


S7.7.3. 

(h)  For  an  E\1 
with  no  electric  al 
vehicle's  propu  1 
the  RBS  and 
assist  still 
the  supply  of 
propulsion  mo^r( 
systems. 

Issued  on:  lanilary  19,  2000. 
Frank  Scales,  Jr. 

Acting  Administi  itor. 

[FR  Doc.  00-292:  Filed  2-8-00;  8:45  am) 

BILLING  CODE  4910-  S9-P 


this  test  is  conducted 

power  supplied  to  the 
sion  motor(s),  but  with 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AE55 

Endangered  and  Tlireatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Plant 
Thiaspl  califomicum  (Kneeland  Prairie 
Penny-Cress)  From  Coastal  Northern 
California 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  determine 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  Thlaspi  califomicum 
(Kneeland  Prairie  penny-cress).  Thlaspi 
califomicum  is  known  only  from 
Kneeland  Prairie  in  Humboldt  Coimty, 
California,  where  it  grows  in  coastal 
prairie  on  serpentine  outcrops.  We 
consider  the  occurrences  of  T. 
califomicum  reported  from  Mendocino 
County  to  be  T.  montanum,  a  widely 
distributed  species.  Habitat  loss, 
potential  road  realigmnent,  and 
proposed  airport  expansion  activities 
imperil  the  continued  existence  of  T. 
califomicum.  The  restricted  range  of 
this  species,  limited  to  a  single 
population,  increases  the  risk  of 
extinction  from  natiu-ally  occurring 
events  such  as  fire.  This  action 
implements  the  protection  of  the  Act  for 
this  plant  species. 

DATES:  This  rule  is  effective  on  March 
10, 2000. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Fish  and  Wildlife 
Office,  2800  Cottage  Way,  Suite  W2605, 
Sacramento,  California  95825. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Tarp  or  Jan  Knight,  Sacramento 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section)  (telephone  number  916/414- 
6645;  facsimile  916/414-6710). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  single  known  population  of 
Thlaspi  califomicum  (Kneeland  Prairie 
penny-cress)  is  found  on  serpentine 
soils  at  a  coastal  prairie  in  Humboldt 
Coiuity,  California.  Serpentine  soils  are 
derived  from  ultramafic  rocks  (rocks 
with  unusually  large  amoimts  of 
magnesium  and  iron)  such  as 
serpentinite,  dunite,  and  peridotite, 


which  are  found  in  discontinuous 
outcrops  in  the  Sierra  Nevada  and  Coast 
Ranges  of  California  from  Santa  Barbara 
County  to  Humboldt  County.  The  chief 
constituent  of  the  parent  rock  is  a 
variant  of  iron-magnesium  silicate.  Most 
serpentine  soils  are  formed  in  place  over 
the  parent  rock  and  are,  therefore, 
shallow,  rocky,  and  highly  erodible. 
Serpentine  soils,  because  of  the  parent 
material,  tend  to  have  high 
concentrations  of  magnesium, 
chromium,  and  nickel  and  low 
concentrations  of  calcium,  nitrogen, 
potassium,  and  phosphorus  (Kruckeberg 
1984).  Serpentine  soils  alter  the  pattern 
of  vegetation  and  plant  species 
composition  nearly  everywhere  they 
occur.  While  serpentine  soils  are 
inhospitable  for  the  growth  of  most 
plants,  some  plants  are  wholly  or  largely 
restricted  to  serpentine  substrates 
(Kruckeberg  1984). 

Sereno  Watson  (1882)  described 
Thlaspi  califomicum  based  on  a 
collection  made  by  Volney  Rattan  from 
Kneeland  Prairie  at  760  meters  (m) 
(2,500  feet  (ft))  elevation  in  Humboldt 
County,  California.  Payson  (1926) 
maintained  it  as  a  full  species  in  his 
monograph  of  the  genus,  whereas  it  was 
referred  to  as  T.  alpestre  var. 
califomicum  in  Jepson's  (1925)  manual 
and  T.  glaucum  ssp.  califomicum  by 
Munz  (1959).  Holmgren  (1971)  assigned 
the  name  Thlaspi  montanum  var. 
califomicum  and  gave  its  range  as 
Kneeland  Prairie  (including  a  1952 
specimen  from  a  serpentine  rockpile 
toward  Ashfield  Butte).  She  noted  that 
the  plant  had  last  been  collected  in 
1962.  Rollins  (1993a,  1993b)  has 
elevated  it  to  a  full  species — Thlaspi 
califomicum. 

Thlaspi  califomicum  is  a  perennial 
herb  in  the  mustard  family 
(Brassicaceae)  that  grows  from  9.5  to 
12.5  centimeters  (cm)  (3  to  6  inches  (in)) 
tall,  with  a  basal  cluster  of  leaves  that 
develops  at  the  base  of  the  plant  prior 
to  the  flowering  stage.  The  margins  of 
the  basal  leaves  range  from  entire  to 
toothed.  The  white  flowers  have 
strongly  ascending  pedicels  (flower 
stalks).  The  fruit  is  a  sharply  pointed 
silicle  (a  short  fruit  typically  no  more 
than  2  to  3  times  longer  than  wide). 
Thlaspi  califomicum  flowers  from  May 
to  June.  Characteristics  that  separate  T. 
califomicum  from  T.  montanum  include 
the  orientation  of  the  pedicel,  shape  and 
notching  of  the  fruit,  and  length/width 
ratio  of  the  fruit.  Thlaspi  montanum  has 
pedicels  perpendicular  to  the  stem,  not 
strongly  ascending,  and  the  silicles  are 
either  tnuicate  or  shallowly  notched, 
but  not  as  acute  at  the  apex  as  they  are 
in  T.  califomicum  (Meyers  1991). 
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Rollins  (1993a,  1993b)  and  Holmgren 
(1971)  considered  Thlaspi  califomicum 
to  occur  only  at  Kneeland  Prairie.  Smith 
and  Wheeler  (1991),  in  their  "Flora  of 
Mendocino  Coimty,"  reported  two 
additional  occurrences  of  T. 
califomicum  located  on  Mendocino 
National  Forest  in  Mendocino  County. 
These  sites  have  been  examined  by 
David  Isle,  Mendocino  National  Forest 
botanist;  Dave  Imper,  Environmental 
Specialist  with  SHN  Consulting 
Engineers  and  Geologists;  and  Service 
staff.  In  addition,  all  of  the  herbarium 
specimens  for  T.  califomicum  and  T. 
montanum  at  Humboldt  State 
University,  including  those  collected  in 
Mendocino  County,  have  been 
examined  by  Imper  and  Service  staff. 
The  only  collections  considered  by 
Imper  and  the  Service  to  be  T. 
califomicum  are  from  Kneeland  Prairie 
in  Humboldt  County  (Imper  1997;  Larry 
Host  and  Kirsten  Tarp,  U.S.  Fish  and 
Wildlife  Service  (USFWS),  pers. 
comms.,  1997).  Plants  from  Blue  Banks 
and  near  the  Spruce  Grove  campgroiuid 
on  the  Mendocino  National  Forest  have 
pedicels  that  are  perpendicular  to  the 
stem  and  silicles  that  are  truncate  and 
notched,  characteristic  of  T.  montanum. 
Additionally,  the  habitat  and  elevation 
are  different  from  Kneeland  Prairie. 
Other  herbarium  specimens,  housed  at 
the  Humboldt  State  University 
herbarivun  and  collected  from  Blue 
Banks  and  from  Spruce  Grove 
campgroiuid,  are  identified  as  T. 
montanum.  McCarten  and  Rogers  (1991) 
did  not  find  any  T.  califomicum  in  their 
habitat  management  study  of  rare  plants 
and  communities  associated  with 
serpentine  soils  on  the  Mendocino 
National  Forest.  The  Mendocino 
National  Forest  botanist  and  the 
botanical  consultant  for  Humboldt 
County  concurred  with  this  conclusion 
(Imper  1997;  David  Isle,  botanist, 
Mendocino  National  Forest,  pers. 
comm.,  1997;  L.  Host  and  K.  Tarp,  pers. 
comms.,  1997). 

The  California  Natural  Diversity 
Database  (CNDDB)  includes  one 
occurrence  for  Thlaspi  califomicum 
based  on  Constance  &  Rollins'  collectiqn 
#2877  from  1942  (5  mi  S  of  Hoopa 
Valley),  housed  at  the  Humboldt  State 
University  herbarium.  The  specimen 
had  been  annotated  as  T.  califomicum 
in  1976  by  T.  Nelson,  then  the 
herbariiun's  curator.  A  duplicate  of  this 
specimen,  housed  at  another  herbarium, 
had  been  assigned  to  T.  montanum  var. 
montanum  by  Patricia  Holmgren  in  her 
1971  biosystematic  study  of  North 
American  T.  montanum  and  its  allies. 
The  specimen  has  since  been  examined 
by  Imper  and  Service  staff,  who  concur 


that  it  is  T.  montanum  (Meyers  1991, 
Imper  1997). 

The  only  known  population  of 
Thlaspi  califomicum  is  scattered  within 
an  area  of  0.25  hectare  (ha)  (0.6  acre 
(ac)),  with  a  total  of  about  11,000 
individuals  at  Kneeland  Prairie  in 
Humboldt  County  (Dave  Imper, 
Environmental  Specialist,  SHN 
Consulting  Engineers  and  Geologists, 
pers.  comm.,  1997).  The  Kneeland 
Prairie  population  is  bisected  into  two 
colonies  by  the  Kneeland  Prairie 
Airport.  Both  colonies  occur  on  private 
land  inunediately  adjacent  to  the 
Kneeland  Prairie  Airport.  At  Kneeland 
Prairie,  the  habitat  for  T.  califomicum 
has  been  reduced  by  approximately  60 
to  70  percent  within  the  past  33  years 
through  development  of  the  site  for  the 
Kneeland  Prairie  Airport,  a  county  road 
realignment,  and  a  helitack  base 
(CNDDB  1997,  Meyer  1991,  hnper 
1997).  This  population  is  currently 
threatened  by  the  proposed  expansion 
of  the  County  airport  and  potential 
additional  realignment  of  the  adjacent 
road.  Because  of  its  extremely  restricted 
range,  the  plant  is  also  vulnerable  to 
extinction  from  naturally  occurring 
events  such  as  fire  (CNDDB  1997). 

To  assess  the  significance  of  the 
Kneeland  Prairie  population  to  the 
species,  Imper  (1997)  inspected 
potentially  suitable  habitat  for  Thlaspi 
califomicum  in  other  areas  near 
Kneeland  Prairie  and  to  the  south.  He 
found  no  other  occurrences. 
Additionally,  T.  califomicum  has  been 
targeted  for  surveys  by  the  Bureau  of 
Land  Management  (BLM)  and  U.S. 
Forest  Service  staff.  The  Six  Rivers 
National  Forest  has  no  documented 
occurrences  (Lisa  Hoover,  botanist.  Six 
Rivers  National  Forest,  pers.  comm., 
1997).  A  search  for  the  species  has  not 
revealed  any  T.  califomicum  on  the 
serpentine  at  laqua  Buttes  on  BLM  lands 
(Jennifer  Wheeler,  botanist,  BLM,  Areata 
Resource  Area,  pers.  comm.,  1997). 

Previous  Federal  Action 

Federal  Government  action  on 
Thlaspi  califomicum  began  when  we 
published  an  updated  Notice  of  Review 
(NOR)  for  plants  on  December  15,  1980 
(45  FR  82480),  that  identified  those 
plants  currently  being  considered  for 
listing  as  endangered  or  threatened.  We 
included  T.  califomicum  (then  known 
as  T.  califomicum  var.  montanum)  as  a 
category  2  candidate  for  Federal  listing 
in  this  document.  Category  2  candidates 
were  those  taxa  for  which  data  on 
biological  vulnerability  and  threats  in 
our  possession  indicated  that  listing  was 
possibly  appropriate  but  was  not 
sufficient  to  support  proposed  rules. 
Our  November  28,  1983,  supplement  to 


the  NOR  (48  FR  53640)  as  well  as  the 
subsequent  revision  on  September  27, 
1985  (50  FR  39526),  included  T. 
califomicum  as  a  category  2  candidate. 

We  revised  the  plant  NOR  again  on 
February  21,  1990  (55  FR  6184).  and 
September  30,  1993  (58  FR  51144).  In 
both  notices,  we  included  Thlaspi 
califomicum  as  a  category  1  candidate. 
Category  1  candidates  were  those  taxa 
for  which  we  had  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals,  but  issuance  of  the 
proposed  rule  was  precluded  by  other 
pending  listing  proposals  of  higher 
priority.  In  our  February  28,  1996, 
Federal  Register  Notice  of  Review  of 
Plant  and  Animal  Taxa  that  are 
Candidates  for  Listing  as  Endangered  or 
Threatened  Species  (61  FR  7596),  we 
discontinued  designation  of  multiple 
categories  of  candidates,  and  only  those 
taxa  meeting  the  definition  of  former 
category  1  are  now  considered 
candidates  for  listing.  Thlaspi 
califomicum  was  included  as  a 
candidate  species  in  the  February  28, 
1996,  notice.  We  published  a  proposed 
rule  on  February  11,  1998,  to  list  this 
species  as  endangered.  We  based  the 
proposal  on  information  supplied  by 
reports  to  the  CNDDB  and  observations 
and  reports  by  numerous  botanists. 

Based  on  all  available  information 
including  comments  received  in 
response  to  the  proposal  (see  the 
Summary  of  Comments  and 
Recommendations  section  of  this  final 
rule),  we  have  now  determined  Thlaspi 
califomicum  to  be  endangered.  The 
processing  of  this  final  rule  conforms 
with  our  Listing  Priority  Guidance 
published  in  the  Federal  Register  on 
October  22.  1999  (64  FR  57114).  The 
guidance  clarifies  the  order  in  which  we 
will  process  rulemakings.  Highest 
priority  is  processing  emergency  listing 
rules  for  any  species  determined  to  face 
a  significant  and  imminent  risk  to  its 
well-being  (Priority  1).  Second  priority 
(Priority  2)  is  processing  final 
determinations  on  proposed  additions 
to  the  lists  of  endangered  and 
threatened  wildlife  and  plants.  Third 
^priority  is  processing  new  proposals  to 
add  species  to  the  lists.  The  processing 
of  administrative  petition  findings 
(petitions  filed  under  section  4  of  the 
Act)  is  the  fourth  priority.  The 
processing  o^f  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  under  Listing  Priority 
Guidance.  This  final  rule  is  a  Priority  2 
action.  We  have  updated  this  rule  to 
reflect  any  changes  in  information 
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concerning  distribution,  status,  and 
threats  since  the  pubUcation  of  the 
proposed  rule. 

Summary  of  Comments  and 
Recommendatipns 

propos  ed 
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the  United  States 
case.  United  States  v. 
549  (1995),  that 
{^cies  limited  to  one 
Act  is  within  Congress' 
clause  power.  On  June  22, 
me  Court  declined  to 
1  ofthis  case  (118  S.Ct. 
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Issue  2:  One  respondent  wanted  to 
know  the  full  economic  impact  of  the 
listing  of  this  plant. 

Response:  Under  section  4(b)(1)(A)  of 
the  Act,  a  listing  determination  must  be 
based  solely  on  the  best  scientific  and 
commercial  data  available.  The 
legislative  history  of  this  provision 
clearly  states  the  intent  of  Congress  to 
"ensure"  that  listing  decisions  are 
"based  solely  on  biological  criteria  and 
to  prevent  non-biological  considerations 
from  affecting  such  decisions,"  H.R. 
Rep.  No.  97-835,  97th  Cong.  2d  Sess.  19 
(1982).  As  further  stated  in  the 
legislative  history,  "Applying  economic 
criteria  *   *   *  to  any  phase  of  the 
species  listing  process  is  applying 
economics  to  the  determinations  made 
imder  section  4  of  the  Act  and  is 
specifically  rejected  by  the  inclusion  of 
the  word  "solely"  in  this  legislation," 
H.R.  Rep.  No.  97-835,  97th  Cong.  2d 
Sess.  19  (1982).  Because  we  are 
specifically  precluded  from  considering 
economic  impacts  in  a  final  decision  on 
a  proposed  listing,  we  have  not 
examined  such  impacts  and  cannot 
respond  to  comments  and  requests 
concerning  possible  economic 
consequences  of  listing  this  plant. 

Issue  3.  One  respondent  stated  that 
the  Service  does  not  have  sufficient 
scientific  data  to  support  a 
determination  of  endangered  and  that 
the  Service  did  not  cite  any  studies  that 
might  question  the  validity  of  the 
proposal. 

Response:  The  Act  requires  us  to 
reach  a  decision  based  on  the  best 
scientific  and  commercial  information 
available.  We  believe  that  botanical 
study  of  the  appropriate  habitats  on 
public  lands  in  Humboldt  and  nearby 
counties  has  been  adequate  to  show  that 
this  plant  is  indeed  extremely  rare.  The 
threats  to  this  species  discussed  under 
the  Summary  of  Factors  Affecting  the 
Species  section  of  this  rule  are  also 
based  on  the  best  information  available 
and  are  well  documented  or  reasonably 
foreseeable.  By  their  nature,  threats  are 
descriptions  of  events  that  have  not  yet 
taken  place  but  are  likely  to  occur  in  the 
foreseeable  future.  All  information 
received  from  all  sources  was  carefully 
evaluated. 

Criteria  for  what  information  may  be 
considered  are  discussed  in  the 
Summary  of  Factors  Affecting  the 
Species  section.  We  have  attempted  to 
check  all  substantive  information  for 
accuracy  and  believe  that  the 
information  included  in  this  rule  is 
reliable. 

Issue  4:  One  respondent  asked  a  series 
of  questions  about  the  CNDDB  including 
its  function,  sources  of  information  and 
funding,  and  review  process. 


Response:  The  CNDDB  is  a 
computerized  inventory  with 
information  on  the  location  and 
condition  of  special  status  plants, 
animals,  and  nattiral  commimi ties.  The 
CNDDB  receives  funding  through  the 
State  of  California  emd  receives  its 
information  from  a  variety  of  soiut:es 
including  consultants,  academia.  State 
and  Federal  agency  biologists,  and 
knowledgeable  lay  people.  The 
information  submitted  to  CNDDB  is 
reviewed  by  CNDDB  staff  for  general 
accuracy  before  it  is  entered  into  the 
database. 

Peer  Review 

We  have  routinely  solicited  comments 
from  parties  interested  in,  and 
knowledgeable  of,  species  that  have 
been  proposed  for  listing  as  threatened 
or  endangered.  The  July  1,  1994,  Peer 
Review  Policy  (59  CFR  34270) 
established  the  formal  requirement  that 
a  minimum  of  three  independent  peer 
reviewers  be  solicited  to  review  our 
listing  decisions.  We  received  no 
responses  to  our  requests  for  peer 
review  of  this  listing  action. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  we  have  determined  that 
Thlaspi  califomicum  should  be 
classified  as  an  endangered  species.  We 
followed  procedures  found  at  section 
4(a)(1)  of  the  Act  and  regulations  (50 
,CFR  part  424)  implementing  the  listing 
provisions  of  the  Act.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Thlaspi  califomicum  are 
as  follows: 

A.  The  present  or  thteatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
habitat  of  Thlaspi  califomicum  has  been 
significantly  reduced  within  the  past  33 
years.  Just  before  1964,  an  estimated  2.0 
to  2.25  ha  (5  to  6  ac)  of  habitat  existed 
at  Kneeland  Prairie  (Meyers  1991). 
Approximately  60  to  70  percent  of  the 
habitat  at  Kneeland  Prairie  has  been  lost 
since  1964,  due  to  construction  of  the 
Kneeland  Prairie  Airport,  realignment  of 
the  coimty  road  that  nms  through 
Kneeland  Prairie,  and  construction  of 
the  California  Department  of  Forestry 
(CDFFP)  helitackbase  (Meyers  1991; 
Imper  1990;  Imper,  pers.  comm.,  1997). 
Additional  habitat  and  plants  are 
currently  threatened  by  the  proposed 
expansion  of  the  Kneeland  Prairie 
Airport  and  potential  road  realignment. 
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The  Kneeland  Prairie  Airport  serves 
principally  as  the  backup  airport  for 
Rohnerville,  Murray,  Eureka  Municipal, 
and  Arcata-Eureka  airports.  Small 
single-engine  and  occasionally  twin* 
engine  planes  use  Kneeland  Prairie 
Airport.  This  airfield  is  especially 
important  when  airports  at  lower 
elevations  are  fogged  in,  a  frequent 
occurrence  in  the  region  (Hodges  & 
Shutt  1993).  Kneeland  Prairie  Airport  is 
the  only  airport  in  the  Humboldt  Bay 
area  that  can  be  used  when  the  bay  is 
fogged  in  (Don  Tuttle,  Resource 
Specialist,  Humboldt  County  Public 
Works,  pers.  comm.,  1997).  The  airport 
is  particularly  important  for  commercial 
express  mail  and  air  freight  carriers,  as 
well  as  other  couriers  (Ray  Beeninga, 
Airports  Manager,  Hiunboldt  County, 
pers.  comm.,  1997). 

Humboldt  Coimty  contracted  a  study 
to  evaluate  its  airports  and  prepare 
appropriate  planning  documents 
(Hodges  &  Shutt  1993).  The  study 
provided  an  assessment  of  Kneeland 
Airport's  role  and  associated  airfield 
requirements.  The  report  also  discussed 
land  use  compatibility  issues  and 
descriptions  of  capital  projects  and 
provided  documentation  required  to 
upgrade  Kneeland  Prairie  Airport  from 
temporary  to  permanent  inclusion  in  the 
National  Plan  for  Integrated  Airport 
Systems.  That  designation  allows  the 
county  to  receive  Federal  funding  for 
airport  modifications  through  the 
Federal  Aviation  Administration  (FAA). 
Recommendations  in  the  report 
included  development  of  a  complete 
geotechnical  study  of  specific 
engineering  designs  to  stabilize  the 
airport  and  construction  of  a  new 
parking  area  meeting  FAA  setback 
standards.  The  report  discussed  design 
constraints  for  placement  of  the  new 
parking  area.  The  location  of  the  CDFFP 
helitack  base  limits  the  ability  of  the 
airport  to  expand  the  existing  parking 
area  to  the  northwest  (Hodges  &  Shutt 
1993).  The  recommended  location  for 
the  new  parking  area  is  on  the  eastern 
side  of  the  airport  (Hodges  &  Shutt 
1993),  adjacent  to  the  eastern  colony  of 
Thlaspi  califomicum.  Construction  of 
the  parking  facility  at  Kneeland  Prairie 
Airport  could  adversely  affect  the 
habitat  and  individuals  of  the  eastern 
colony  due  to  the  proximity  of  the 
plants  to  the  potential  site. 

Humboldt  County  is  also  contracting 
an  initial  study  to  evaluate  the 
geotechnical  feasibility  and  cost  of 
modifying  Kneeland  Prairie  Airport. 
The  study,  currently  in  progress  (D. 
Tuttle  and  D.  Imper,  pers.  comms., 
1997),  is  evaluating  ways  to  solve 
problems  involving  subsidence  of  the 
nmway,  slope  stabilization,  and  the 


safety  issue  that  the  runway  is  too  short 
(Dave  Dietz,  Project  Manager,  Shutt- 
Moen  Associates,  pers.  comm.,  1997). 
Possible  options  include  leaving  the 
airport  configuration  as  is  (i.e.,  repairing 
ciurent  subsidence,  but  not  extending 
the  runway),  finding  a  different  site  for 
a  new  airport,  or  modifying  the  existing 
airport  (D.  Dietz,  pers.  comm.,  1997). 
Financial  constraints  could  influence 
the  choice  among  the  alternatives  (R. 
Beeninga,  pers.  comm.,  1997).  In 
addition,  exploratory  soil  boring  is 
needed  to  determine  how  to  stabilize 
the  airport  and  to  determine  the  cost  of 
extending  the  runway  (D.  Dietz,  pers. 
comm.,  1997).  Thlaspi  califomicum 
occurs  on  the  slopes  immediately 
adjacent  to  the  airfield.  Exploratory 
boring  may  affect  individuals  located 
inunediately  adjacent  to  airport  lands 
(L.  Host  and  K.  Tarp,  pers.  obs.  1997). 
Modification  of  the  existing  airport  is 
anticipated  to  occur  in  the  year  2000  (R. 
Beeninga,  pers.  comm.,  1997). 

The  realignment  of  the  county  road 
adjacent  to  the  airport  could  affect  the 
western  occiurence  of  Thlaspi 
califomicum  at  Kneeland  Prairie  (D. 
Imper,  pers.  comm.,  1997).  The  road 
currently  runs  along  the  southwest  edge 
of  the  runway  and  serves  areas  beyond 
the  airport.  The  aviation  manager  would 
not  be  authorized  to  modify  the  road 
except  as  necessary  for  slope 
stabilization  or  as  the  result  of  possible 
runway  extension  at  the  south  end  of 
the  airport.  The  extension  of  the  runway 
to  die  south  is  not  expected  to  directly 
impact  T.  califomicum.  However,  if  the 
nmway  is  extended  30  to  65  m  (90  to 
200  ft)  (R.  Beeninga,  pers.  conun.,  1997), 
the  runway  will  run  through  the  current 
road.  The  road  would  then  either  need 
to  go  xmder  the  runway  via  a  tunnel  or 
be  realigned.  The  western  colony  of  T. 
califomicum  occurs  just  downslope  of 
the  current  road.  Road  realignment 
could  residt  in  impacts  to  habitat  and 
individual  plants. 

For  safety  reasons,  it  is  likely  that 
Humboldt  County  will  imdertake 
straightening  and/or  widening  the  road, 
either  independent  of  or  conciurent 
with  runway  expansion  (L.  Host,  in  lift., 
1997).  The  road  adjacent  to  the  airport 
is  narrow;  a  blind,  90-degree  curve  in 
the  road  around  the  end  of  the  runway 
limits  safe  speeds  to  only  10  to  15  miles 
per  hour.  These  conditions  could 
warrant  a  county  decision  to  realign  the 
road  to  achieve  a  safer  curve  radius  at 
the  end  of  the  runway.  Unless  the 
approach  to  that  portion  of  the  road  is 
moved  outward  beyond  the  plants 
(which  would  require  extra  length  and 
expense),  the  realignment  would  cross 
the  remaining  serpentine  habitat  and 
eliminate  about  half  of  the  remaining 


plants  in  the  western  colony.  We 
anticipate  that  such  roadwork  would 
occur  during  airport  construction  to 
avoid  the  expense  of  bringing  necessary 
machinery  to  the  site  twice. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Overutilization  is  not  known 
to  be  a  threat  for  this  plant. 

C.  Disease  or  predation.  We  know  of 
no  threats  to  Thlaspi  califomicum  from 
disease.  Cattle  grazing  occurs 
throughout  the  prairie  and  the  area 
surrounding  the  airport  (Imper  1997). 
Catde  trails  run  through  T.  califomicum 
habitat  (Meyers  1991),  but  current  levels 
of  grazing  do  not  appear  to  threaten  the 
species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  CaJifomia 
Environmental  Quality  Act  (CEQA) 
(chapter  2,  section  21050  et  seq.  of  the 
California  Public  Resources  Code) 
requires  full  disclosure  of  the  potential 
environmental  impacts  of  proposed 
projects.  The  public  agency  with 
primary  authority  or  jiuisdiction  over 
the  project  is  designated  as  the  lead 
agency  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
CEQA  guidelines  requires  a'finding  of 
significance  if  a  project  has  the  potential 
to  reduce  the  niunber  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal.  Species  that  are  eligible  for 
listing  as  rare,  threatened,  or 
endangered  but  are  not  so  listed  are 
given  the  same  protection  as  those 
species  that  are  officially  listed  widi  the 
State  or  Federal  governments.  Once 
significant  effects  are  identified,  the 
lead  agency  has  the  option  of  requiring 
mitigation  for  effects  through  changes  in 
the  project  or  to  decide  that  overriding 
considerations  make  mitigation 
infeasible.  In  the  latter  case,  projects 
may  be  approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  endangered  species. 
Protection  of  listed  species  through 
CEQA  is  therefore  dependent  upon  the 
discretion  of  the  agency  involved. 

When  the  CDFFP  constructed  the 
Kneeland  Helitack  Base  in  1980,  a 
botanical  assessment  was  required  by 
the  Humboldt  County  Planning 
Department  for  issuance  of  a  conditional 
use  permit.  However,  CDFFP  did  not 
include  any  analysis  of  potential 
impacts  to  Thlaspi  califomicum, 
although  records  of  its  California  Native 
Plant  Society  IB  status  and  CNDDB 
documentation  of  the  species'  presence 
were  available  at  that  time  (Imper  1990, 
Meyers  1991). 
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E.  Other  nati  ml  or  manmade  factors 
affecting  its  co\  itinued  existence. 
Thiaspi  califor  licum  has  never  been 
found  anywhei  e  other  than  at  Kneeland 
Prairie,  where  i  he  single  population 
occupies  0.25  la  (0.6  ac),  bisected  by 
the  Kneeland  /I  irport.  This  plant 
occupies  serpe;  itine  prairie  habitat  that 
is  quite  restrict  jd  in  extent.  The 
combination  ol  a  single  population  and 
restricted  habit  it  makes  T.  califomicum 
susceptible  to  c  estruction  of  all  or  a 
signiflcant  porl  ion  of  its  range  from 
naturally  occui  ring  events  such  as  fire, 
drought,  or  sevsre  erosion  (Shaffer  1981, 
Primack  1993).  Chance  events  causing 
population  flue  tuations  or  even 
population  exti  rpations  are  not  usually 
a  concern  until  the  number  of 
individuals  or  ]  ieographic  distribution 
becomes  as  lim  ited  as  with  T. 
califomicum  (Frimack  1993).  The  single 
known  locality  of  the  species  also  makes 
the  population  at  Kneeland  Prairie 
particularly  susceptible  to  extinction 
due  to  Hre  or  ai  i  erosional  event  causing 
slope  failure.  E  /en  one  such  event  has 
the  potential  to  seriously  impact  the 
sole  populatior  of  the  species. 

We  have  care  fully  assessed  the  best 
scientific  and  c  immercial  information 
available  regar(  ing  the  past,  present, 
and  future  threi  its  faced  by  this  species 
in  determining  to  propose  this  rule. 
Airport  expans  on  activities,  potential 
road  realignme  it,  inadequate  regulatory 
mechanisms,  ajid  naturally  occiuxing 
events  such  as  ire  imperil  the 
continued  exisi  ence  of  this  plant.  The 
one  known  pof  ulation  of  Thiaspi 
califomicum  in  eludes  approximately 
11,000  individual  plants  scattered 
within  a  0.25  h » (0.6  ac)  area.  The 
species  is  in  da  nger  of  extinction 
throughout  all  >f  its  known  range.  Based 
on  this  evaluat;  on,  the  preferred  action 
is  to  list  T.  cali  omicum  as  endangered. 
Other  altemati'  es  to  this  action  were 
considered  but  not  preferred.  A 
conservation  aj  reement  could  not  be 
negotiated  witt  the  private  land  owners 
(D.  Imper,  in  lilt..  1994),  and  listing  T. 
califomicum  as  threatened  would  not 
provide  adequa  te  protection  and  would 
not  be  consiste  it  with  the  Act.  Listing 
7".  califomicun  as  endangered  would 
provide  additic  nal  protection  and  is 
consistent  witt  the  Act's  definition  of 
endangered. 

Critical  Habita 

Critical  habitpt 
of  the  Act  as: 
within  the 
by  the  species, 
accordance 
found  those  ph  ^sical 
features  (I)  ess^tial 
of  the  species 


(i 
i  geo(  ra 


wit  1 


is  defined  in  section  3 
The  specific  areas 
phical  area  occupied 
it  the  time  it  is  listed  in 
the  Act,  on  which  are 
or  biological 
to  the  conservation 
(II)  that  may  require 


and 


special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary.  The  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficied 
to  the  species. 

In  the  proposed  rule,  we  indicated 
that  designation  of  critical  habitat  was 
not  prudent  for  Thiaspi  califomicum 
because  of  a  concern  that  publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  the  Federal  Register  could 
increase  the  vulnerability  of  this  species 
to  incidents  of  collection  and 
vandalism.  We  also  indicated  that 
designation  of  critical  habitat  was  not 
prudent  because  we  believed  it  woidd 
not  provide  any  additional  benefit 
beyond  that  provided  through  listing  as 
endangered. 

In  the  last  few  years,  a  series  of  court 
decisions  have  overturned  Service 
determinations  regarding  a  variety  of 
species  that  designation  of  critical 
habitat  would  not  be  prudent  [e.g.. 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  Interior  113  F. 
3d  1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  have  reexamined  the 
question  of  whether  critical  habitat  for 
Thiaspi  califomicum  would  be  prudent. 

Due  to  the  small  number  of 
populations.  Thiaspi  califomicum  is 
vulnerable  to  unrestricted  collection, 
vandalism,  or  other  disturbance.  We 
remain  concerned  that  these  threats 
might  be  exacerbated  by  the  publication 
of  critical  habitat  maps  and  further 
dissemination  of  locational  information. 
However,  we  have  examined  the 
evidence  available  for  Thiaspi 
califomicum  and  have  not  found 
specific  evidence  of  taking,  vandalism, 
collection,  or  trade  of  this  species  or  any 
similarly  situated  species. 
Consequently,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  recent  case  law,  we 
do  not  expect  that  the  identification  of 
critical  habitat  will  increase  the  degree 


of  threat  to  this  species  of  taking  or 
other  human  activity. 

In  the  absence  of  a  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  a  critical  habitat  designation 
would  provide  any  benefits,  then  a 
prudent  finding  is  warranted.  In  the 
case  of  this  species,  designating  critical 
habitat  may  provide  some  benefits.  The 
primary  regulatory  effect  of  critical 
habitat  is  the  section  7  requirement  that 
Federal  agencies  refrain  fi-om  taking  any 
action  that  destroys  or  adversely 
modifies  critical  habitat  (see  Available 
Conservation  Measures  section).  While  a 
critical  habitat  designation  for  habitat 
currently  occupied  by  this  species 
would  not  be  likely  to  change  the 
section  7  consultation  outcome  because 
an  action  that  destroys  or  adversely 
modifies  such  critical  habitat  would 
also  be  likely  to  result  in  jeopardy  to  the 
species,  there  may  be  instances  where 
section  7  consultation  would  be 
triggered  only  if  critical  habitat  is 
designated.  Examples  could  include 
imoccupied  habitat  or  occupied  habitat 
that  may  become  unoccupied  in  the 
future.  Designating  critical  habitat  may 
also  provide  some  educational  or 
informational  benefits.  Therefore,  we 
find  that  critical  habitat  is  prudent  for 
Thiaspi  califomicum. 

The  Final  Listing  Priority  Guidance 
for  FY  2000  (64  FR  57114)  states,  the 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  under  the  Listing  Priority 
Guidance.  Critical  habitat 
determinations,  which  were  previously 
included  in  final  listing  rules  published 
in  the  Federal  Register,  may  now  be 
processed  separately,  in  which  case 
stand-alone  critical  habitat 
determinations  will  be  published  as 
notices  in  the  Federal  Register.  We  will 
undertake  critical  habitat 
determinations  and  designations  during 
FY  2000  as  allowed  by  oiu-  funding 
allocation  for  that  year.  As  explained  in 
detail  in  the  Listing  Priority  Guidance, 
our  listing  budget  is  currently 
insufficient  to  allow  us  to  immediately 
complete  all  of  the  listing  actions 
required  by  the  Act.  Deferral  of  the 
critical  habitat  designation  for  Thiaspi 
califomicum  has  allowed  us  to 
concentrate  our  limited  resources  on 
higher  priority  critical  habitat 
(including  court  ordered  designations) 
and  other  listing  actions,  while  allowing 
us  to  put  in  place  protections  needed  for 
the  conservation  of  Thiaspi 
califomicum  without  further  delay. 
However,  because  we  have  successfully 
reduced,  although  not  eliminated,  the 
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backlog  of  other  listing  actions,  we 
anticipate  in  FY  2000  and  beyond  giving 
higher  priority  to  critical  habitat 
designation,  including  designations 
deferred  pursuant  to  the  Listing  Priority 
Guidance,  such  as  the  designation  for 
this  species,  than  we  have  in  recent 
fiscal  years. 

We  plan  to  employ  a  priority  system 
for  deciding  which  outstanding  critical 
habitat  designations  should  be 
addressed  first.  We  will  focus  our  efforts 
on  those  designations  that  will  provide 
the  most  conservation  benefit,  taking 
into  consideration  the  efficacy  of  critical 
habitat  designation  in  addressing  the 
threats  to  the  species,  and  the 
magnitude  and  immediacy  of  those 
threats.  We  will  develop  a  proposal  to 
designate  critical  habitat  for  Thlaspi 
califomicum  as  soon  as  feasible, 
considering  our  workload  priorities. 
Unfortunately,  for  the  immediate  futiu-e. 
most  of  Region  1  's  listing  budget  must 
be  directed  to  complying  with 
numerous  court  orders  and  settlement 
agreements,  as  well  as  due  and  overdue 
final  listing  determinations  (like  the  one 
at  issue  in  this  case). 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  tlu-ough  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  euid 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 


out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
us. 

All  of  the  occurrences  of  Thlaspi 
califomicum  are  on  privately  owned 
land.  However,  impacts  of  modifying 
the  adjacent  airport  have  the  potential  to 
adversely  affect  T.  califomicum,  due  to 
the  proximity  of  the  plants  to  the 
proposed  parking  apron.  Funds  firom  the 
FAA  have  been  used  to  partially  finance 
a  planning  document  for  the  Kneeland 
Prairie  Airport  and  are  proposed  to  be 
used  for  airport  modifications.  Private 
sector  funding  is  not  anticipated  to  be 
available  for  Kneeland  Prairie  Airport    - 
(Hodges  &  Shutt  1993).  Realignment  of 
a  county  road  adjacent  to  the  airport 
may  be  required  if  the  runway  is 
extended.  This  work  could  be  partially 
funded  by  Federal  Highway 
Administration  grants,  thereby 
providing  another  avenue  for  section  7 
consultation. 

Listing  Thlaspi  califomicum  would 
provide  for  development  of  a  recovery 
plan  for  this  plant.  Such  a  plan  would 
bring  together  both  State  and  Federal 
efforts  for  conservation  of  the  plant 
species.  The  plan  would  establish  a 
framework  for  agencies  to  coordinate 
activities  and  cooperate  with  each  other 
in  conservation  efforts.  The  plan  would 
set  recovery  priorities  and  estimate  costs 
of  various  tasks  necessary  to  accomplish 
recovery.  It  also  would  describe  site- 
specific  management  actions  necessary 
to  achieve  conservation  and  siu^ival  of 
the  plant.  Additionally,  under  section  6 
of  the  Act,  we  would  be  able  to  grant 
funds  to  the  State  for  management 
actions  promoting  the  protection  and 
recovery  of  this  species. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61  for 
endangered  plants,  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export  an 
endangered  plant,  transport  such  a  plant 
in  interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  an  endangered  plant  in 
interstate  or  foreign  commerce,  or 
remove  and  reduce  an  endangered  plant 
to  possession  from  areas  under  Federal 
jurisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 
malicious  damage  or  destruction  on 
areas  under  Federal  jurisdiction,  and  the 


removal,  cutting,  digging  up.  or 
damaging  or  destroying  of  such  plants 
in  knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  to  the 
prohibitions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plant 
species  under  certain  circumstances. 
Such  permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  sunival  of  the  species.  It 
is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
this  species  is  not  common  in 
cultivation  or  conunon  in  the  wild. 
Information  collections  associated  with 
these  permits  are  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  For  additional 
information  concerning  these  permits 
and  associated  requirements,  see  50  CFR 
17.62.  Requests  for  copies  of  the 
regulations  concerning  listed  plants  and 
general  inquiries  regarding  prohibitions 
and  pei-mits  may  be  addressed  to  the 
U.S.  Fish  and  Wildlife  Service, 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue,  PorUand,  Oregon  97232- 
4181  (telephone  503/231-2063; 
facsimile  503/231-6243). 

It  is  our  policy,  published  in  the 
Federal  Register  (59  FR  34272)  on  July 
1,  1994,  to  identify  to  the  maximum 
extent  practicable  those  activities  that 
would  or  would  not  be  likely  to 
constitute  a  violation  of  section  9  of  the 
Act  if  a  species  is  listed.  The  intent  of 
this  policy  is  to  increase  public 
awareness  of  the  effect  of  the  species' 
listing  on  proposed  and  ongoing 
activities  within  its  range.  Collection  of 
listed  plants  or  activities  that  would 
damage  or  destroy  listed  plants  on 
Federal  lands  are  prohibited  without  a 
Federal  endangered  species  permit. 
Such  activities  on  non-Federal  lands 
would  constitute  a  violation  of  section 
9  of  the  Act  if  they  were  conducted  in 
knowing  violation  of  California  State 
law  or  regulation,  or  in  the  course  of 
violation  of  California  State  criminal 
trespass  law.  Otherwise  such  activities 
would  not  constitute  a  violation  of  the 
Act  on  non-Federal  lands. 

Questions  on  whether  specific 
activities  would  likely  constitute  a 
violation  of  section  9  should  be  directed 
to  the  Field  Supervisor  of  the  Carlsbad 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section). 
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Regulatory  Plan  aing  and  Review 

This  rule  is  net 
the  Office  of  Ma  lagement 
under  Executivel  Order 


subject  to  review  by 
and  Budget 
12866. 


National  Enviro,  imental  Policy  Act 


We  have 
environmental 
environmental  i 
defined  under 
National  Enviro 
1969.  need  not 
connection  with 


be 


pursuant  to 
Endangered  Sp^ 
amended.  We 
outlining  our  reasons 
determination  ir 
on  October  25, 


deteifcnined  that  an 
a  ssessment  and 
npact  statement,  as 

authority  of  the 
1  imental  Policy  Act  of 

prepared  in 
regulations  adopted 
section  4(a)  of  the 

(Act  of  1973,  as 
pijblished  a  notice 
for  this 
the  Federal  Register 
1)983  (48  PR  49244). 


Paperwork  Redu  ction  Act 

This  rule  does 
information  coUpction 
which  Office  of 
Budget  (OMB) 


a  > 


not  contain  any 
action  requirements  for 
kianagement  and 
iproval  under  the 


Paperwork  Reduction  Act,jl4  U.S.C. 
3501  et  seq.  is  required.  An  information 
collection  related  to  the  rule  pertaining 
to  permits  for  endangered  and 
threatened  species  has  OMB  approval 
and  is  assigned  clearance  number  1018- 
0094.  For  additional  information 
concerning  permits  and  associated 
requirements  for  endangered  plants,  see 
50  CFR  17.62  and  17.63. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  rule  is  available  upon  request 
from  the  Field  Supervisor,  Sacramento 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section). 

Author 

The  primary  author  of  this  final  rule 
is  Kirsten  Tarp,  Sacramento  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 


recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  hereby  amend  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544:  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500.  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Flowering  Plants,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  threatened  plants. 


(h) 


I  Ipecies 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical 
habitat 


Special 
rules 


FLOWERING 
PLANTS 


Thiaspi  califomicui  ? 


Kneeland  Prairie 
penny-cress. 


U.S.A.  (CA) Brassicaceae  E 


684 


NA 


NA 


Dated:  January  la,  2000 
Jamie  Rapport  Cl^rk 

Director,  U.S.  Fisti 
[PR  Doc.  00-2950 
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and  Wildlife  Service. 
MJed  2-8-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

S  CFR  Part  630 
RIN  3206-AI76 

Sick  Leave  for  Family  Care  Purposes 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule, 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  proposed 
regulations  to  expand  the  use  of  sick 
leave  for  family  care  purposes.  Under 
the  proposed  regulations,  an  employee 
would  be  able  to  use  a  total  of  up  to  12 
weeks  of  sick  leave  each  year  to  care  for 
a  family  member  with  a  serious  health 
condition.  This  benefit  would  broaden 
the  options  available  for  employees  to 
meet  their  family  responsibilities. 
DATES:  Comments  must  be  received  on 
or  before  March  27,  2000. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead, 
Assistant  Director  for  Compensation 
Administration,  Office  of  Personnel 
Management,  Room  7H31,  1900  E  Street 
NW.,  Washington,  DC  20415-8200,  FAX 
(202)  606-0824,  or  email  to 
payleave@opm.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jo 

Ann  Perrini,  (202)  606-2858,  FAX  (202) 
606-0824,  or  email  to 
payleave@opm.gov. 

SUPPLEMENTARY  INFORMATION:  On  May 
24,  1999,  President  Clinton  issued  a 
memorandum  directing  the  Office  of 
Personnel  Management  (OPM)  to 
expand  the  use  of  paid  sick  leave  for 
family  care  purposes.  Consistent  with 
the  President's  goal  of  eliminating  "a 
significant  barrier  to  caring  for  a  family 
member  with  a  serious  health 
condition,"  we  are  issuing  proposed 
regulations  that  would  permit  full-time 
employees  to  use  a  total  of  up  to  12 
administrative  workweeks  of  sick  leave 
each  leave  year  to  care  for  a  family 
member  with  a  serious  health  condition. 

Current  regulations  permit  Federal 
employees  to  use  a  maximum  of  1 3  days 


of  sick  leave  each  leave  year  to  care  for 
a  family  member  who  is  incapacitated 
or  to  make  arrangements  for  or  attend 
the  funeral  of  a  family  member.  Federal 
employees  and  agencies  have  expressed 
full  support  for  the  use  of  sick  leave  for 
family  care  or  bereavement  purposes. 
Federal  agencies  believe  the  program 
fosters  goodwill  and  creates  a  more 
compassionate,  family-friendly  work 
environment,  resulting  in  a  more 
productive  workforce  that  enables  the 
Government  to  accomplish  its  mission. 
However,  because  of  the  13-day 
limitation,  many  employees  face 
extended  periods  of  leave  without  pay 
when  caring  for  a  family  member  after 
they  have  exhausted  their  entitlement  to 
use  annual  and  sick  leave.  In  a  survey 
for  our  1997  report  to  Congress  on  the 
use  of  sick  leave  for  family  care 
purposes,  OPM  foiud  there  was  concern 
that  the  13-day  limitation  was 
inadequate  for  employees  affected  by 
long-term,  catastrophic  illnesses  of 
family  members. 

Under  the  proposed  regulations, 
mothers  and  fathers  caring  for  their 
children,  grandparents  who  are  raising 
their  grandchildren,  and  employees 
caring  for  other  family  members, 
including  mothers-  and  fathers-in-law, 
would  all  greatly  benefit  from  the  more 
generous  leave  entitlement.  The  new 
benefit  also  would  address  the 
dilemmas  faced  by  parents  of  children 
with  special  needs  when  trying  to 
balance  their  work  and  family 
responsibilities.  Allowing  an  employee 
to  use  up  to  12  weeks  of  his  or  her  own 
accrued  sick  leave  each  year  would 
reduce  the  need  for  extended  periods  of 
leave  without  pay,  which  has  a  negative 
effect  on  an  employee's  pay  and 
benefits,  such  as  within-grade  increases 
and  health  benefits.  As  a  result, 
employees  would  be  better  able  to  deal 
with  the  financial  and  personal  strain 
caused  by  a  family  member's  medical 
needs. 

Under  the  proposed  regulations,  the 
term  "serious  health  condition"  would 
have  the  same  meaning  as  found  in 
OPM's  regulations  at  5  CFR  630.1202  for 
administering  the  Family  and  Medical 
Leave  Act  of  1993  (FMLA).  That 
definition  includes  such  conditions  as 
cancer,  heart  attacks,  strokes,  severe 
injuries,  Alzheimer's  disease, 
pregnancy,  and  childbirth.  The  term 
"family  member"  would  have  the  same 
meaning  as  found  in  OPM's  regulations 


at  5  CFR  630.201,  which  includes  the 
following  relatives  of  the  employee:  (a) 
Spouse  and  parents  thereof;  (b) 
children,  including  adopted  children, 
and  spouses  thereof;  (c)  parents;  (d) 
brothers  and  sisters,  and  spouses 
thereof;  and  (e)  any  individual  related 
by  blood  or  affinity  whose  close 
association  with  the  employee  is  the 
equivalent  of  a  family  relationship. 

Part-Time  and  Uncommon  Tours 

Under  the  proposed  regulations,  the 
entitlement  to  use  sick  leave  to  care  for 
a  family  member  with  a  serious  health 
condition  would  be  prorated  for  part- 
time  employees  or  employees  with  an 
uncommon  tour  of  duty.  For  those 
employees,  the  amount  of  sick  leave 
available  to  care  for  a  family  member 
with  a  serious  health  condition  would 
be  equal  to  12  times  the  average  nvunber 
of  hours  in  the  employee's  regularly 
scheduled  administrative  workweek. 

Requesting  and  Approving  Sick  Leave 
for  Family  Care  Purposes 

Employees  who  wish  to  use  more 
than  13  days  of  sick  leave  in  a  leave  year 
to  care  for  a  family  member  with  a 
serious  health  condition  would  be 
subject  to  the  requirements  in  5  CFR 
630.402  for  requesting  sick  leave.  To  the 
extent  possible,  employees  would  be 
required  to  request  advance  approval  for 
sick  leave  to  provide  care  for  a  family 
member  with  a  serious  health  condition. 
In  addition,  employees  would  be  subject 
to  the  requirements  in  5  CFR  630.403  for 
providing  administratively  acceptable 
evidence  or  medical  certification  of  a 
serious  health  condition.  Most  agencies 
have  established  procedures  for 
requesting  and  approving  sick  leave, 
and  employees  would  continue  to 
follow  these  procedures  when 
requesting  sick  leave  for  family  care 
purposes. 

In  addition,  we  are  proposing  to 
revise  5  CFR  630.403  to  permit  agencies 
to  establish  a  uniformly  applied  policy 
that  requires  employees  to  provide 
administratively  acceptable  evidence  or 
medical  certification  for  a  request  for 
sick  leave  within  a  specified  time 
period.  An  employee  who  does  not 
provide  the  required  evidence  or 
medical  certification  within  the 
specified  time  period  would  not  be 
entitled  to  sick  leave. 
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Relationship  to  Other  Family-Friendly 
Leave  Progranu 

An  employee  would  continue  to  be 
entitled  to  a  tot£  1  of  up  to  12  workweeks 
of  unpaid  leave  under  the  FMLA  for 
certain  family  and  medical  needs. 
Therefore,  an  er  iployee  would  be 
permitted  to  sul  stitute  up  tol2  weeks  of 
sick  leave  for  m  paid  leave  under  the 
FMLA  if  he  or  s  le  is  caring  for  a  spouse, 
son  or  daughter,  or  parent  with  a  serious 
health  conditioi ,. 

Employees  wi  luld  continue  to  be 
entitled  to  use  a  total  of  up  to  13  days 
of  sick  leave  eac  h  leave  year  to  (1) 
provide  care  for  a  family  member  as  a 
result  of  physicj  il  or  mental  illness; 
injury;  pregnanqy;  childbirth;  or 
medical,  dentaljor  optical  examination 
or  treatment;  or  12)  make  arrangements 
necessitated  by  he  death  of  a  family 
member  or  atter  d  the  funeral  of  a  family 
member,  subjecl  to  the  requirements 
and  limitations  n  5  CFR  630.401.  The 
proposed  regula  tions  simply  extend  the 
period  during  w  hich  sick  leave  may  be 
used  to  care  for  i  family  member  with 
a  serious  health  condition.  Under  the 
proposed  regulations,  however,  any 
portion  of  the  1!  i  days  of  sick  leave 
previously  used  in  a  leave  year  for 
general  family  c  ire  purposes  would  be 
subtracted  from  the  new  entitlement  to 
use  a  total  of  up  to  12  weeks  of  sick 
leave  to  care  for  a  family  member  with 
a  serious  health  condition. 

Example  1:  A.i  employee  uses  13  days 
(104  hours)  of  SI  ck  leave  for  family  care 
purposes  early  i  n  the  leave  year  (leave 
year  1 ).  On  Apn  1 1 ,  the  employee 
requests  additio  nal  sick  leave  to  care  for 
a  mother-in-law  with  a  serious  health 
condition.  Sinct  the  employee  has 
already  used  thi  1 13-day  (104-hour) 
entitlement  to  si  ck  leave  to  care  for  a 
family  member  mder  §  630.401(a)(3)(i). 
she  may  use  on.  y  9  weeks  and  2  days 
(376  hours)  of  s  ck  leave  in  the  same 
leave  year  to  cat  e  for  a  family  member 
with  a  serious  h  ?alth  condition.  As  of 
the  beginning  o]  the  next  leave  year 
(leave  year  2).  ti  le  employee  has  a  new 
entitlement  to  uieupto  13  days  of  sick 
leave  for  family  care  or  bereavement 
purposes  and  a  new  entitlement  to  use 
up  to  480  hours  of  sick  leave  to  care  for 
a  family  membe  r  with  a  serious  health 
condition. 

Example  2:  A  a  employee  used  3  days 
(24  hours)  of  sic  k  leave  to  attend  the 
funeral  of  her  gi  andmother  in  January. 
The  employee  t,  ten  requested  an 
additional  4  we  ?lcs  (160  hours)  of  sick 
leave  to  care  foi  her  grandfather,  who 
had  pneumonia ,  a  serious  health 
condition.  The  employee  has  used  184 
hours  of  sick  lei  <ve  for  all  family  care 
purposes.  She  has  a  remaining 


entitlement  to  10  days  (80  hours)  of  sick 
leave  for  general  family  care  purposes  or 
up  to  7  weeks  and  2  days  (296  hours) 
of  sick  leave  to  care  for  a  family  member 
with  a  serious  health  condition. 

An  employee  would  continue  to  be 
responsible  for  notifying  the  employing 
agency  as  to  whether  he  or  she  is 
requesting  sick  leave  for  family  care  or 
bereavement  purposes  or  to  care  for  a 
family  member  with  a  serious  health 
condition.  The  employing  agency  would 
continue  to  be  responsible  for 
maintaining  a  record  of  each  employee's 
use  of  sick  leave  for  all  family  care  or 
bereavement  purposes,  as  required  by  5 
CFR  630.408. 

Employees  who  exhaust  their 
available  sick  and  annual  leave  as  a 
result  of  caring  for  a  family  member  may 
request  donated  annual  leave  under  the 
voluntary  leave  transfer  or  leave  bank 
programs.  However,  an  employee's 
expanded  entitlement  to  use  12  weeks 
of  sick  leave  under  the  proposed 
regulations  would  have  to  be  considered 
in  determining  his  or  her  eligibility  to 
become  a  leave  recipient  under  these 
programs.  Under  the  proposed 
regulations,  if  an  employee  wishes  to 
become  a  leave  recipient,  and  the 
medical  emergency  involves  a  family 
member,  the  employee  would  have  to 
use  all  sick  leave  available  to  him  or  her 
under  5  CFR  630.401  for  family  care 
purposes  before  qualifying  for  donated 
annual  leave. 

Minimum  Sick  Leave  Balance 

A  full-time  employee  is  entitled  to  use 
up  to  5  days  (40  hours)  of  his  or  her 
accrued  or  accumulated  sick  leave  (or  in 
the  case  of  a  part-time  employee  or  an 
employee  on  an  uncommon  tour  of 
duty,  the  number  of  days  in  his  or  her 
regularly  scheduled  workweek)  for 
family  care  or  bereavement  purposes 
without  regard  to  his  or  her  sick  leave 
balance.  To  use  more  than  5  days  (40 
hours)  of  sick  leave  to  care  for  a  family 
member,  up  to  a  maximum  of  1 3  days 
(104  hours),  an  employee  must  maintain 
a  sick  le^ve  balance  of  at  least  10  days 
(80  hours)  at  all  times.  Under  the 
proposed  regulations,  if  an  employee 
uses  sick  leave  to  care  for  a  family 
member  with  a  serious  health  condition, 
these  same  limitations  would  apply.  In 
summary,  an  employee  may  not  use 
more  than  5  days  (40  hours)  of  sick 
leave  for  any  family-care  purpose, 
unless  he  or  she  maintains  a  sick  leave 
balance  of  at  least  10  days  (80  hours) 
(or,  in  the  case  of  a  part-time  employee 
or  an  employee  with  an  uncommon  tour 
of  duty,  two  times  the  number  of  days 
in  his  or  her  regularly  scheduled 
workweek).  Although  an  agency  may 
advance  up  to  40  hours  of  sick  leave  for 


family  care  or  bereavement  purposes,  an 
agency  may  not  advance  sick  leave  to 
fulfill  the  80-hour  requirement.  In 
addition,  an  agency  may  not  advance 
sick  leave  to  allow  an  employee  who 
has  a  minimum  of  80  hours  of  sick  leave 
in  his  or  her  account  to  use  additional 
sick  leave  for  family  care  purposes. 

Since  the  President  directed  0PM  to 
issue  proposed  regulations,  we  have 
received  numerous  inquiries  from 
employees,  agency  officials,  and  other 
interested  parties  who  are  experiencing 
a  family  medical  emergency  and  need 
additional  paid  time  off.  To 
accommodate  the  pressing  need  for  this 
benefit,  we  are  shortening  the  normal 
60-day  public  comment  period  to  45 
days  in  order  to  expedite  final  action  on 
this  proposal. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  nvunber  of  small  entities 
because  they  would  affect  only  Federal 
agencies  and  employees. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

Family  Assessment  Certification 

I  certify  that  these  regulations  would 
strengthen  the  stability  of  the  family, 
help  families  meet  their  responsibilities, 
and  increase  the  disposable  income  of 
families  in  accordance  with  section  654 
of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
as  contained  in  section  101(h)  of  Public 
Law  105-277,  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 
1999. 

List  of  Subjects  in  5  CFR  Part  630 

Government  employees. 
U.S.  Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

Accordingly,  0PM  is  proposing  to 
amend  part  630  of  title  5  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  6311:  §630.301  also 
issued  under  Pub.  L.  103-356,  108  Stat.  3410; 
§  630.303  also  issued  under  5  U.S.C.  6133(a); 
§§630.306  and  630.308  also  issued  under  5 
U.S.C.  6304(d)(3).  Pub.  L.  102-484,  106  Stat. 
2722,  and  Pub.  L.  103-337,  108  Stat.  2663; 
subpart  D  also  issued  under  Pub.  L.  103-329, 
108  Stat.  2423;  §630.501  and  subpart  F  also 
issued  under  E.O.  11228,  30  FR  7739,  3  CFR. 
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1974  Comp.,  p.  163;  subpart  G  also  issued 
under  5  U.S.C.  6305;  subpart  H  also  issued 
under  5  U.S.C.  6326;  subpart  I  also  issued 
under  5  U.S.C.  6332.  Pub.  L.  100-566,  102 
Stat.  2834,  and  Pub.  L.  103-103,  107  Stat. 
1022;  subpart  J  also  issued  under  5  U.S.C. 
6362.  Pub.  L.  100-566,  and  Pub.  L.  103-103; 
subpart  K  also  issued  under  Pub.  L.  105-18. 
Ill  Stat.  158;  subpart  L  also  issued  under  5 
U.S.C.  6387  and  Pub.  L.  103-3,  107  Stat.  23; 
and  subpart  M  also  issued  under  5  U.S.C. 
6391  and  Pub.  L.  102-25,  105  Stat.  92. 

Subpart  B — Definitions  and  General 
Provisions  for  Annual  and  Sicic  Leave 

2.  In  §  630.201(b),  a  new  definition  of 
serious  health  condition  is  added  in 
alphabetical  order  to  read  as  follows: 

§630.201     Definitions. 

***** 

Serious  health  condition  has  the 
meaning  given  that  term  in  §  630.1202. 


Subpart  D — SicIc  Leave 

3.  In  §  630.401,  the  introduction  to 
paragraph  (a)  and  paragraphs  (a)(3)  and 
(b)  are  revised;  paragraphs  (c)  through 

(e)  are  redesignated  as  paragraphs  (d) 
through  (f),  respectively;  a  new 
paragraph  (c)  is  added;  and  in  newly 
designated  paragraph  (e),  "(c)"  is 
removed  and  "(d)"  is  added  in  its  place 
wherever  it  appears  to  read  as  follows: 

§  630.401    Grant  of  sick  leave. 

(a)  Subject  to  paragraphs  (b)  through 

(f)  of  this  section,  an  agency  must  grant 
sick  leave  to  an  employee  when  the 
employee — 
***** 

(3)(i)  Provides  care  for  a  family 
member  who  is  incapacitated  as  the 
result  of  physical  or  mental  illness, 
injury,  pregnancy,  or  childbirth  or  who 
receives  medical,  dental,  or  optical 
examination  or  treatment;  or 

(ii)  Provides  care  for  a  family  member 
with  a  serious  health  condition. 
***** 

(b)  The  amount  of  sick  leave  granted 
to  an  employee  during  any  leave  year 
for  the  purposes  described  in 
paragraphs  (a)(3)(i)  and  (4)  of  this 
section  may  not  exceed  a  total  of  104 
hours  (or,  in  the  case  of  a  part-time 
employee  or  an  employee  with  an 
uncommon  tour  of  duty,  the  number  of 
hours  of  sick  leave  normally  accrued  by 
that  employee  during  a  leave  year). 

(c)(1)  An  employee  who  is  caring  for 
a  family  member  with  a  serious  health 
condition  under  paragraph  (a)(3)(ii)  of 
this  section  may  use  a  total  of  up  to  480 
hours  of  sick  leave  (or,  in  the  case  of  a 
part-time  employee  or  an  employee  with 
an  uncommon  tour  of  duty,  an  amount 
of  sick  leave  equal  to  12  times  the 


average  number  of  hours  in  his  or  her 
scheduled  tour  of  duty  each  week) 
during  a  leave  year,  subject  to  the 
limitation  found  in  paragraph  (c)(2)  of 
this  secdon. 

(2)  If,  at  the  time  an  employee  uses 
sick  leave  to  care  for  a  family  member 
with  a  serious  health  condition  under 
paragraph  (a)(3)(ii)  of  this  section,  he  or 
she  has  used  any  portion  of  the  sick 
leave  authorized  under  paragraph  (b)  of 
this  section  during  that  leave  year,  that 
amount  must  be  subtracted  from  the 
maximum  number  of  hours  authorized 
under  paragraph  (c)(1)  of  this  section  to 
determine  the  total  amoiuit  of  sick  leave 
that  may  be  used  during  the  remainder 
of  the  leave  year  to  care  for  a  family 
member  with  a  serious  health  condition. 


4.  Section  630.403  is  revised  to  read 
as  follows: 

§630.403    Supporting  Evidence. 

(a)  An  agency  may  grant  sick  leave 
only  when  supported  by  evidence 
administratively  acceptable.  Regardless 
of  the  dvuation  of  the  absence,  an 
agency  may  consider  an  employee's 
certification  as  to  the  reason  for  his  or 
her  absence  as  evidence 
administratively  acceptable.  For  an 
absence  in  excess  of  3  workdays,  or  for 
a  lesser  period  when  determined 
necessary,  the  agency  may  also  require 
a  medical  certificate  or  other 
administratively  acceptable  evidence  as 
to  the  reason  for  an  absence  for  any  of 
the  purposes  described  in  §  630.401(a). 

(b)  An  agency  may  establish  a 
uniformly  applied  policy  that  requires 
employees  to  provide  administratively 
acceptable  evidence  or  medical 
certification  for  a  request  for  sick  leave 
within  a  specified  time  period.  An 
employee  who  does  not  provide 
required  administratively  acceptable 
•evidence  or  medical  certification  within 
his  or  her  agency's  specified  time  period 
is  not  entitled  to  sick  leave. 

§630.405    [Amended.] 

5.  In  paragraph  (a),  remove  "(e)"  and 
add  in  its  place  "(f),"  and  in  paragraph 
(b),  remove  the  last  sentence. 

***** 

tFR  Doc.  00-2932  Filed  2^-00;  4:26  pm] 

BILLING  CODE  632S-01-P 


DEPARTIMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FVOO-989-2  PR] 

Raisins  Produced  From  Grapes  Grown 
in  Calif omia;  Increase  in 
Compensation  Rate  for  Handlers' 
Services  Performed  Regarding 
Reserve  Raisins 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACnON:  Proposed  rule. 

SUMMARY:  This  rule  invites  comments 
on  increasing,  by  approximately  15 
percent,  the  compensation  rate  for 
handlers'  services  performed  in 
connection  with  reserve  raisins  covered 
under  the  Federal  marketing  order  for 
California  raisins  (order).  The  order 
regulates  the  handling  of  raisins 
produced  &t)m  grapes  grown  in 
California  and  is  administered  locally 
by  the  Raisin  Administrative  Committee 
(Committee).  These  changes  are 
necessary  to  reflect  current  industry 
costs. 

DATES:  Comments  must  be  received  by 
April  10,  2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S.  PO  Box 
96456,  Washington,  DC  20090-6456; 
Fax:  (202)  720-5698,  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
.  inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  PO  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  720-2491, 
or  Fax:  (20?)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
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Branch.  Fruit  an  i  Vegetable  Programs, 
AMS,  USDA.  PC  Box  96456,  room 
2525-S,  Washin  jton.  DC  20090-6456; 
telephone  (202)  '20-2491,  Fax:  (202) 
720-5698;  or  E-i  lail: 
Jay.Guerber@usqa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issue  d  under  Marketing 
Agreement  and  Order  No.  989  (7  CFR-^. 
part  989),  both  a;  amended,  regulating 
the  handling  of  i  aisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  t  le  Agricultural 
Marketing  Agree  naent  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Departme  it  of  Agriculture 
(Department)  is  i  ssuing  this  rule  in 
conformance  wil  h  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  ruls  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  p  slicies,  unless  they 
present  an  irrecc  ncilable  conflict  with 
this  rule. 

The  Act  provii  les  that  administrative 
proceedings  mu!  t  be  exhausted  before 
parties  may  file  !  uit  in  court.  Under 
section  608c(15)  A)  of  the  Act,  any 
handler  subject  1  o  an  order  may  file 
with  the  Secreta  y  a  petition  stating  that 
the  order,  any  piovision  of  the  order,  or 
any  obligation  ii  iposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  i  modification  of  the 
order  or  to  be  ex  jmpted  therefrom.  A 
handler  is  afford  ed  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Seci  etary  would  rule  on  the 
petition.  The  Ac  provides  that  the 
district  court  of  he  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  ha  s  his  or  her  principal 
place  of  businesii,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  )rovided  an  action  is 
filed  not  later  th  m  20  days  after  the  date 
of  the  entry  of  tli  e  ruling. 

This  rule  invil  es  comments  on 
increasing  the  c(  mpensation  rate  for 
handlers'  servic(  s  performed  in 
connection  with  reserve  raisins  covered 
under  the  order.  Under  the  order, 
handlers  are  cor  ipensated  for  receiving, 
storing,  fumigati  ng,  and  handling 
reserve  tormage  raisins  acquired  during 
a  crop  year.  Thii  rule  would  increase 
this  rate  from  $4  D  to  $46  per  ton  to 
reflect  current  ii  dustry  costs.  This 
action  was  unan  imously  reconunended 
by  the  Committe  e  on  November  10, 
1999.  Additiona  payment  for  reserve 
raisins  held  bey  ind  the  crop  year  of 
acquisition  wou  d  be  increased  from 


$2.00  to  $2.30  per  ton  for  the  first  3 
months,  and  from  $1.03  to  $1.18  per  ton 
per  month  for  the  remaining  9  months. 
This  action  was  unanimously 
reconunended  by  the  Committee  on 
January  13,  2000. 

The  order  provides  authority  for 
volume  regulation  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  retiirns.  When  volume 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(hee  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (or  reserve)  for  the 
account  of  the  Committee.  Reserve 
raisins  are  disposed  of  through  certain 
programs  authorized  imder  the  order. 
For  instance,  reserve  raisins  may  be  sold 
by  the  Committee  to  handlers  for  free 
use;  used  in  diversion  programs;  carried 
over  as  a  hedge  against  a  short  crop  the 
following  year;  or  disposed  of  in  other 
outlets  not  competitive  with  those  for 
free  tonnage  raisins,  such  as  government 
purchase,  distilleries,  or  animal  feed. 
Proceeds  generated  from  sales  of  reserve 
raisins  are  also  used  to  support  handler 
sales  to  export  markets,  which  are 
generally  lower-priced  than  the 
domestic  market.  Net  proceeds  from 
sales  of  reserve  raisins  are  distributed  to 
the  reserve  pool's  equity  holders, 
primarily  producers. 

Section  989.66(f)  of  the  order  specifies 
that  handlers  be  compensated  for 
receiving,  storing,  fumigating,  and 
handling  that  tonnage  of  reserve  raisins 
determined  by  the  reserve  percentage  of 
a  crop  year  and  held  by  them  for  the 
account  of  the  Committee,  in 
accordance  with  a  schedule  of  payments 
established  by  the  Committee  and 
approved  by  the  Secretary.  Such 
compensation  is  paid  by  the  Conunittee 
to  handlers  as  soon  as  practicable  after 
the  end  of  the  second  quarter  of  the  crop 
year  (January)  and  quarterly  thereafter. 
The  crop  year  nms  fitjm  August  1 
through  July  31.  The  order  also  requires 
that  the  Committee  review  this  rate 
annually. 

Section  989.401(a)  of  the  order's  rules 
and  regulations  specifies  that  handlers 
be  compensated  at  a  rate  of  $40  per  ton 
(natural  condition  weight  at  the  time  of 
acquisition)  for  receiving,  storing, 
fumigating,  and  handling  reserve  raisins 
acquired  during  a  particular  crop  year. 
The  Committee  conducted  a  survey 
among  handlers  to  obtain  data  on  the 
current  costs  of  receiving,  storing, 
fumigating,  and  handling  raisins.  The 
survey  showed  that  such  costs  ranged 
from  about  $40  to  $71.50  per  ton.  After 
analyzing  the  survey,  the  Committee 
recommended  that  the  compensation 


rate  provided  for  such  services 
performed  in  connection  with  reserve 
raisins  be  increased  from  $40  to  $46  per 
ton  to  reflect  current  industry  costs. 
Paragraph  (a)(1)  of  §989.401  is  proposed 
to  be  modified  accordingly. 

In  addition,  the  Committee 
recommended  that  payment  to  handlers 
for  reserve  raisins  held  beyond  the  end 
of  a  crop  year  be  increased  by  the  same 
percentage  (15  percent).  Additional 
payment  for  reserve  raisins  held  beyond 
the  crop  year  of  acquisition  would  be 
increased  from  $2.00  to  $2.30  per  ton  for 
the  first  3  months  (August  through 
October),  and  from  $1.03  to  $1.18  per 
ton  per  month  for  the  remaining  9 
months  (November  through  July). 
Appropriate  modifications  are  proposed 
to  paragraph  (b)  of  §  989.401. 

This  rule  would  also  make  a  minor 
correction  to  paragraph  (b)  of  §  989.401. 
That  paragraph,  which,  as  indicated 
above,  specifies  the  additional  payment 
for  reserve  raisins  held  beyond  the  crop 
year  of  acquisition,  states  such 
additional  payment  for  months 
reflecting  a  crop  year  from  September  1 
through  August  31.  However,  the  order 
was  amended  in  1976  to  change  the 
crop  year  from  August  1  through  July 
31.  Thus,  the  first  3  months  of  the  crop 
year  should  be  August  through  October, 
rather  than  September  through 
November,  and  the  remaining  9  months 
of  the  crop  year  would  be  the  period 
November  through  July.  Accordingly, 
appropriate  modifications  are  proposed 
to  paragraph  (b)  of  §  989.401. 

Finafiy,  this  rule  would  make  a 
conforming  change  to  paragraph  (c)  of 
§  989.401  regarding  rental  payment  on 
boxes  and  bins  containing  raisins  held 
beyond  the  crop  year  of  acquisition. 
Persons  who  furnish  boxes  or  bins  used 
for  storing  reserve  raisins  are 
compensated  for  the  use  of  such 
containers.  Section  989.401(c)  currently 
reflects  a  crop  year  from  September  1 
through  August  31  and  should  be 
modified  to  reflect  the  current  August  1 
through  July  31  crop  year.  Appropriate 
changes  are  proposed  to  §  989.401(c). 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA), 
the  Agricultiual  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereimder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
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small  entities  acting  on  their  own 
behalf.  Thus^  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultiu^ 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  Thirteen  of  the  20  handlers 
have  annual  sales  estimated  to  be  at 
least  $5,000,000,  and  the  remaining  7 
handlers  have  estimated  sales  less  than 
$5,000,000,  excluding  receipts  from  any 
other  sources.  No  more  than  7  handlers, 
and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

Pursuant  to  §  989.66(f)  of  the  order, 
this  rule  would  increase  the 
compensation  rate  for  handlers'  services 
performed  in  connection  with  reserve 
raisins  covered  under  the  order.  This 
rule  would  revise  paragraphs  (a)(1)  and 
(b)  of  §  989.401,  respectively,  to  increase 
the  handlers'  compensation  for 
receiving,  storing,  fumigating,  and 
handling  reserve  raisins  acquired  diu"ing 
a  particular  crop  year  from  $40  to  $46 
per  ton,  and  increase  such  additional 
payment  for  reserve  raising  held  beyond 
the  crop  year  of  acquisition  from  $2.00 
to  $2.30  per  ton  for  the  first  3  months 
(August  through  October),  and  from 
$1.03  to  $1.18  per  ton  per  month  for  the 
remaining  9  months  (November  through 
July).  These  changes  are  necessary  to 
reflect  ciurent  industry  costs. 
Conforming  changes  are  also  proposed 
to  paragraphs  (b)  and  (c)  of  §  989.401  to 
reflect  the  current  August  1  through  July 
31  crop  year. 

Regarding  the  impact  of  this  rule  on 
affected  entities,  handlers  and 
producers,  the  order  provides  that 
handlers  store  reserve  raisins  for  the 
account  of  the  Committee.  Net  proceeds 
fit)m  sales  of  such  reserve  raisins  are 
distributed  back  to  the  reserve  pool's 
equity  holders,  primarily  producers. 
Handlers  are  compensated  from  reserve 
pool  funds  for  thefr  costs  in  receiving, 
storing,  fumigating,  and  handling 
reserve  raisins.  Currently,  handlers  are 
compensated  at  a  rate  of  $40  per  ton  for 
reserve  raisins  acquired  during  a 
particular  crop  year.  For  example,  for 
the  1997-98  crop  year,  about  130,000 
tons  of  raisins  were  held  in  reserve,  and 
handlers  were  compensated  a  total  of 
about  $5.7  million  from  the  1997-98 
reserve  pool.  A  Committee  survey 
showed  that  handler  costs  regarding 
reserve  raisins  has  increased  in  recent 


years  and  that  handlers  have  been 
absorbing  these  costs.  Increasing  the  $40 
per  ton  fee  to  $46  per  ton  for  reserve 
raisins  acquired  during  a  particular  crop 
year  would  more  appropriately  reflect 
the  costs  incurred  by  handlers  and 
thereby  reduce  net  proceeds  to  equity 
holders.  There  should  be  no 
disproportionate  impact  of  this 
proposed  action  on  small  entities.  Costs 
are  allocated  to  equity  holders  based  on 
thefr  proportionate  share  of  raisins  in 
the  reserve  pool.  In  addition,  this  cost 
is  incorporated  into  the  price  of  reserve 
raisins  diat  are  sold  to  handlers  for  fr«e 
use.  Thus,  the  reserve  pool  is  ultimately 
reimbursed  for  some  of  this  cost. 

Other  alternatives  to  the  proposed 
rates  were  considered  by  the  raisin 
industry  prior  to  the  Committee's 
recommendations.  The  Committee's 
Administrative  Issues  Subcommittee 
met  on  November  9,  1999,  and 
considered  rates  of  $44  and  $50  per  ton 
for  services  performed  in  connection 
with  reserve  raisins  acquired  during  a 
crop  year.  Ultimately,  the  Committee 
concluded  that  the  proposed  $46  per  ton 
rate  for  services  performed  during  the 
year  of  acquisition,  and  comparable 
rates  for  the  succeeding  crop  year,  were 
appropriate. 

"This  proposed  rule  would  increase 
the  compensation  rate  for  handlers' 
services  regarding  reserve  tonnage 
raisins.  Accordingly,  this  action  would 
not  impose  any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  raisin  handlers.  As  with 
all  Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 
Finally,  the  Department  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  proposed  rule. 

In  addition,  the  Committee's 
Administrative  Issues  Subcommittee 
meeting  on  November  9,  1999,  and  the 
Committee  meetings  on  November  10, 
1999,  and  on  January  13,  2000,  where 
this  action  was  deliberated  were  all 
public  meetings  widely  publicized 
throughout  the  raisin  industry.  All 
interested  persons  were  invited  to 
attend  the  meetings  and  participate  in 
the  industry's  deliberations.  Finally,  all 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://www.ams.usda.gov/fv/moab/ 
html.  Any  questions  about  the 


compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATK>N 
CONTACT  section. 

A  60-day  comment  period  is  invited 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Subiects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  proposed  to 
be  amended  as  follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §989.401,  paragraphs  (a)(1),  (b), 
and  (c)  are  revised  to  read  as  follows: 

§  989.401     Payments  for  services 
performed  witfi  respect  to  reserve  tonnage 
raisins. 

(a)  Payment  for  crop  year  of 
acquisition. — (1)  Receiving,  storing, 
fumigating,  and  handling.  Each  handler 
shall  be  compensated  at  a  rate  of  $46  per 
ton  (natural  condition  weight  at  the  time 
of  acquisition)  for  receiving,  storing, 
fumigating,  and  handling  the  reserve 
tonnage  raisins,  as  determined  by  the 
final  reserve  tonnage  percentage, 
acquired  during  a  particular  crop  yaar 
and  held  by  the  handler  for  the  accoimt 
of  the  Committee  during  all  or  any  part 
of  the  same  crop  year. 

•         *         •         •         * 

(b)  Additional  payment  for  reserve 
tonnage  raisins  held  beyond  the  crop 
year  of  acquisition.  Additional  payment 
for  reserve  tonnage  raisins  held  beyond 
the  crop  year  of  acquisition  shall  be 
made  in  accordance  with  this 
paragraph.  Each  handler  holding  such 
raisins  for  the  account  of  the  Committee 
on  August  1  shall  be  compensated  for 
storing,  handling,  and  fumigating  such 
raisins  at  the  rate  of  $2.30  per  ton  per 
month,  or  any  part  thereof,  between 
August  1  and  October  31,  and  at  the  rate 
of  $1.18  per  ton  per  month,  or  any  part 
thereof,  between  November  1  and  July 
31.  Such  services  shall  be  completed  so 
that  the  Committee  is  assured  that  the 
raisins  are  maintained  in  good 
condition. 

(c)  Payment  of  rental  on  boxes  and 
bins  containing  raisins  held  beyond  the 
crop  year  of  acquisition.  Payment  of 
rental  on  boxes  and  bins  containing 
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Dated:  February 
Robert  C.  Keeney, 
Deputy  Administr  itor, 
Programs. 
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departments  (STD§)  clarification  and 
more  flexibility  in  implementing  it. 
DATES:  Comments  in  response  to  this 
NPRM  must  be  received  on  or  before 
April  10,  2000. 

ADDRESSES:  Submit  written,  signed 
comments  to  the  docket  number 
appearing  at  the  top  of  this  document. 
You  must  submit  your  comments  to  the 
Docket  Clerk,  U.S.  DOT  Dockets  Room, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  All  comments 
will  be  available  for  examination  at  the 
above  address  between  9  a.m.  and  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  To  receive 
notification  of  receipt  of  comments  you 
must  include  a  pre-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT."  Mr. 
Paul  Scott,  (202)  366-4104,  Office  of 
Program  Administration,  HIPA-20,  or 
Mr.  Reid  Alsop,  (202)  366-0791,  Office 
of  the  Chief  Counsel,  HCC-31.  Office 
hours  are  fi'om  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a  modem 
and  suitable  communications  software 
from  the  Government  Printing  Office's 
Electronic  Bidletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http://www.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  http:// 
www.access.gpo.gov/nara. 

Background 

Present  FHWA  regulations  regarding 
utility  relocation  and  accommodation 
matters  have  evolved  from  basic 
principles  established  decades  ago,  with 
many  of  the  policies  remaining 
unchanged.  The  present  regulations  are 
found  in  23  CFR  part  645.  Subpart  A  of 
this  part  pertains  to  utility  relocations, 
adjustments,  and  reimbursement. 
Subpart  B  pertains  to  the 
accommodation  of  utilities. 

The  utility  regulations  were  revised 
on  May  15,  1985,  when  a  final  rule  was 
published  in  the  Federal  Register  at  50 
FR  20344.  Three  significant  changes 
have  occurred  since  then,  on  February 
2  and  July  1,  1988,  when  amendments 


to  the  regulation  were  published  at  53 
FR  2829  and  53  FR  24932;  and  on  July 
5, 1995,  when  a  final  rule  was  published 
at  60  FR  34846.  The  February  2, 1988, 
amendment  provided  that  each  State 
must  decide,  as  part  of  its  utility 
relocation  plan,  whether  to  allow 
longitudinal  utility  installations  within 
the  access  control  limits  of  freeways  and 
if  allowed  under  what  circumstances. 
The  July  1,  1988,  amendment  clarified 
that  costs  incurred  by  highway  agencies 
in  implementing  projects  solely  for 
safety  corrective  measures  to  reduce  the 
hazards  of  utilities  to  highway  users  are 
eligible  for  Federal-aid  participation. 
The  July  5, 1995,  amendment  raised  the 
upper  limit  for  FHWA  forgoing 
preaward  review  and/or  approval  of 
consultant  contracts  for  preliminary 
engineering  from  $10,000  to  $25,000; 
increased  the  ceiling  for  lump  s\mi 
agreements  from  $25,000  to  $100,000; 
clarified  the  methodology  to  be  used  to 
compute  indirect  or  overhead  rates; 
required  utilities  to  submit  final  billings 
Within  180  calendar  days  following 
completion  of  the  work;  brought  the 
definition  of  "clear  zone"  into 
conformance  with  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
"Roadside  Design  Guide";  and 
conformed  the  utilities  regulations  to 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA),  Public 
Law  102-240,  105  Stat.  1914. 

The  proposed  amendments  would 
change  the  regulation  as  follows: 
—Eliminate  the  $100,000  upper  limit  for 

lump-sum  agreements. 
— Allow  reimbursement  for  labor 
surcharge,  material,  and  supply  costs 
to  be  based  upon  unit  costs,  as  well 
as  average  costs,  in  lieu  of  actual 
costs. 
— Apply  the  utility  regulations  to 
facilities  similar  to  utilities,  i.e., 
facilities,  such  as  wireless 
telecommunications  towers,  that  are 
included  in  the  definition  of  utility 
and  are  considered  to  be  utilities  by 
many,  but  not  all,  of  the  States. 
— Suggest  the  Federal  share  of  net 
income  from  revenues  obtained  by 
STDs  for  utility  use  of  highway  rights- 
of-way  on  Federal-aid  highway 
projects  be  used  by  the  State  for 
projects  eligible  under  title  23,  U.S.C. 
— Clarify  the  intent  of  the  regulations 
that  STDs  control  utility  use  of 
highway  right-of-way  on  Federal-aid 
highway  projects  within  the  State  and 
its  political  subdivisions,  but  not 
necessarily  on  all  Federal-aid 
highways. 
— Set  forth  as  the  most  important 
consideration  in  determining  whether 
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a  proposed  installation  is  a  utility  or 
not  is  how  the  STD  views  it  under  its 
own  State  laws  and/or  regulations. 
—Suggest  when  a  STD  intends  to  permit 
utilities  to  use  and  occupy  the  right- 
of-way  on  a  Federal-aid  highway 
project,  such  potential  use  should  be 
a  consideration  in  determining  the 
extent  and  adequacy  of  the  right-of- 
way  needed  for  the  project. 
— Suggest  when  acquiring  highway 
right-of-way,  the  STD,  in  consvdtation 
with  the  utilities,  should  consider 
acquiring  sufficient  right-of-way  to 
accommodate  utility  needs. 

— Indicate  when  a  STD  acquires  and 
retains  right-of-way  on  a  Federal-aid 
highway  project  for  use  by  utilities  in 
accordance  with  established  standard 
criteria  piusuant  to  State  law, 
ordinance,  or  administrative  practice, 
such  right-of-way  may  be  considered 
eligible  for  Federal-aid  reimbursement 
as  an  integral  part  of  the  project  right- 
of-way. 

— Eliminate  a  confusing  provision  to 
clarify  the  intent  that  the  utility 
regulations  are  not  applicable  to 
longitudinal  installations  of  private 
lines. 

— Delete  the  provision  encouraging 
STDs  to  adopt  the  alternate  procediue 
for  utilities. 

— Incorporate  an  amendment 
conforming  the  utilities  regulations  to 
the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21),  Public  Law 
105-178,  112  Stat.  107. 

The  FHWA  proposes  to  amend  these 
regulations  in  the  following  manner  and 
for  the  reasons  indicated  below. 

Section-by-Section  Analysis 

Section  645.101    Purpose 

The  term  "utility  facilities"  would  be 
changed  to  "utilities."  The  term 
"utilities"  has  commonly  been  used  to 
describe  lines,  facilities,  or  systems  for 
producing,  transmitting,  or  distributing 
communications,  electricity,  or  any 
other  similar  commodity.  Hence,  the 
term  "utility  facilities,"  as  presenUy 
used  to  describe  the  purpose  of  subpart 
A,  though  technically  correct,  is  not  all 
inclusive  as  it  fails  to  cover  "lines"  and 
"systems."  The  term  "utilities"  is  a 
more  common  term  and  better  covers  all 
possible  adjustment  or  relocation 
activities. 

Section  645.105    Definitions 

Paragraph  designations  would  be 
removed  from  all  definitions  and  all 
definitions  would  be  placed  in 
alphabetical  order  in  order  to  conform 
subpart  A  to  the  existing  format  in 
subpart  B.  Also,  the  definitions  "State 
highway  agency"  and  "Highway  agency 


(HA)"  would  be  changed  to  "State 
transportation  department"  and 
"Transportation  department," 
respectively,  to  conform  the  utilities 
regulation  to  section  1212(a)  of  the 
TEA-21.  The  definition  "adjustment" 
would  be  added,  and  the  definition 
"relocation"  would  be  revised. 
Adjustment  and  relocation  are  two 
separate  activities  in  subpart  A,  but  both 
are  included  under  the  definition  for 
relocation.  This  amendment  would 
merely  separate  the  one,  all-inclusive 
definition,  into  two  separate  definitions 
without  changing  the  intent  or  meaning 
of  either  activfty. 

Section  645. 113    Agreements  and 
Authorizations 

Paragraph  (f)  would  be  amended  to 
eliminate  the  $100,000  ceiling  for  using 
the  lump  sum  payment  arrangement  for 
reimbursement  for  utility  adjustments 
on  Federal-aid  and  direct  Federal 
highway  projects.  Tlie  proposed 
amendment  would  provide  the  States 
greater  flexibility  in  utilizing  the  lump 
sum  payment  arrangement.  The  purpose 
of  allowing  liunp  sum  agreements,  in 
lieu  of  agreements  based  on  an 
accounting  of  actual  costs,  is  to  reduce 
the  administrative  burden  associated 
with  utility  relocation  projects.  Under 
the  lump  swax  process,  cost  accounting 
is  easier,  project  billings  are  simplified, 
and  a  final  audit  of  detailed  cost  records 
is  not  required.  The  FHWA  believes  the 
small  degree  of  accuracy  that  might  be 
realized  if  more  detailed  cost  accounting 
methods  were  followed  does  not  justify 
the  extra  cost  involved  in  carrying  out 
detailed  audits.  This  revision  would 
increase  the  number  of  utility 
relocations  potentially  eligible  for  lump 
sum  payment. 

Section  645. 117    Cost  Development 
and  Reimbursement 

Paragraphs  (c)(1)  and  (e)(4)  would  be 
revised  to:  Allow  reimbursement  for 
labor  siut:harge,  material,  and  supply 
costs  based  upon  unit  costs,  as  well  as 
average  costs,  in  lieu  of  actual  costs; 
indicate  average  rates  or  unit  costs  may 
be  adjusted  as  deemed  appropriate  by 
the  STD  or  the  FHWA;  and  indicate 
approval  of  the  methodology  to  be  used 
and  periodic  STD  reviews  may  provide 
all  the  oversight  necessary  to  satisfy  the 
intent  of  the  regulations.  The  proposed 
amendments  would  provide  the  States 
greater  flexibility  in  utilizing  the  lump 
simi  payment  arrangement.  They  would 
also  decrease  unnecessary  paperwork 
and  encourage  innovation. 

Paragraph  (i)(2)  would  be  revised  to 
clarify  the  intent  of  the  regulation 
requiring  utilities  to  submit  final 
billings  within  180  calendar  days 


following  completion  of  work.  The 
intent  was  to  authorize  STDs  to  require 
utilities  to  submit  final  bills  for  utility 
relocation  work  within  one  year  of 
completion  of  the  work,  and  if  final  bills 
were  not  submitted  within  that  time 
frame,  to  consider  previous  payments  to 
the  utility  to  be  final.  This  regulation 
was  intended  to  be  a  tool  to  help  STDs 
close  out  projects  in  a  timely  manner; 
however,  the  intent  was  also  to  allow 
STDs  to  make  exceptions.  If  they  desire. 
STDs  may  pay  bills  received  from 
utilities  more  than  one  year  following 
completion  of  the  work  and  be 
reimbursed  with  Federal-aid  highway 
funds  for  eligible  items. 

Section  645.119    Alternate  Procedure 

The  first  sentence  in  paragraph  (c) 
would  be  amended  to  delete  the 
provision  encouraging  STDs  to  adopt 
the  alternate  procedure  for  utilities,  but 
would  continue  to  indicate  that  if  they 
want  to  adopt  the  alternate  procedure, 
they  may  do  so  by  filing  a  formal 
application  to  the  FHWA  for  approval. 
The  alternate  procedure  was  a 
forenmner  of  the  certification 
acceptance  process  and  was  similar  in 
many  ways.  But.  with  passage  of  the 
TEA-21,  the  States  were  given  the 
option  of  exempting  the  FHWA  from 
oversight  on  many  Federal-aid  projects 
under  the  provisions  of  23  U.S.C. 
106(b).  As  a  resuh,  there  became  limited 
interest  in  using  the  alternate  procedure 
for  utilities.  The  alternate  procedure 
will  remain  available  for  STDs  that  want 
to  use  it,  but  the  FHWA  will  no  longer 
encourage  STDs  to  use  it. 

Section  645.201    Purpose 

The  term  "utility  facilities"  would  be 
changed  to  "utilities."  The  term 
"utilities  '  has  commonly  been  used  to 
describe  lines,  facilities,  or  systems  for 
producing,  transmitting,  or  distributing 
communications,  electricity,  or  any 
other  similar  commodity.  The  term 
"utility  facilities,"  as  presently  used  to 
describe  the  purpose  of  subpart  B, 
though  technically  correct,  is  not  all 
inclusive  as  it  fails  to  cover  "lines"  and 
"systems."  The  term  "utilities"  better 
covers  all  possible  accommodation 
activities. 

Section  645.203    Applicability 

Paragraph  (e)  would  be  added  to 
apply  the  utility  regulations  to  facilities 
similar  to  utilities,  i.e.,  facilities,  such  as 
wireless  telecommunications  towers, 
that  are  considered  by  the  FHWA  to  be 
included  in  the  definition  of  "utility"  in 
this  subpart  and  are  considered  to  be 
utilities  by  many,  but  not  all,  of  the 
States.  This  proposed  amendment 
would  only  effect  the  FHWA 
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accommodatioi  procedures.  Presently, 
utilities  may  be  accommodated  on 
highway  right-c  f-way  under  provisions 
in  this  subpart;  whereas,  non-utilities 
may  also  be  ace  ommodated  on  highway 
right-of-way,  bi  it  under  provisions  in 
another  regulat  on,  23  CFR  1.23(c).  The 
FHWA  definitii  )n  of  "utilities"  and 
many  States"  d(  fmitions  of  "utilities" 
cover  wireless  elecommunications 
towers;  wherea  i,  some  States' 
definitions  of  "utilities"  do  not.  The 
proposed  amendment  would  allow 
wireless  telecommunications  towers, 
and  other  similir  facilities,  whether 
considered  by  <  u  individual  State  to  be 
"utilities"  or  ni»t,  to  be  accommodated 
under  the  prov  sions  contained  in  this 
part  of  the  utili  :y  regidations.  This  will 
provide  imifon  aity  by  avoiding  wireless 
telecommunications  towers,  and  similar 
facilities,  from  being  accommodated 
under  one  FHVVA  procedure  in  one 
State  and  a  difi  srent  FHWA  procedure 
in  another  Stati  t. 

Section  645.20  i 


charg( 


pre  ceeds  ; 


th«y 


Paragraph  (e 
States  may 
highway  rights 
highway  ^ 
they  do  the 
Utle  23,  U.SiC 
FHWA's  policy 
States  to  charg 
they  desire,  bu ; 
proceeds  as 
informally 
such  proceeds 
purposes.  This 
would  formall 
desire  for 
utility  use  of 
used  for  title  2i 

Section  645.2(V 

The  defi 
agency"  and 
be  changed  to 
department 
department 
the  utilities 
oftheTEA-21 

The  definition 
be  changed  to 
definition 
"utility  facilit] 
"utility."  As 
term  "utilities 
used  to  describe 
systems  for 
distributing 
electricity,  or 
commodity, 
facilities,"  as 
the  purpose  o 
technically 
as  it  fails  to 
"systems. 


■The 


)    Policy 

is  added  to  indicate 
je  a  fee  for  utility  use  of 
of-way  on  Federal-aid 
projects,  but  suggests  that  if 

should  be  used  for 
projects.  It  has  been  the 
for  many  years  to  allow 
fees  for  utility  use  if 
to  allow  them  to  use  the 
see  fit.  The  FHWA  has 
encouraged  the  States  to  use 
for  transportation 
proposed  amendment 
establish  the  FHWA's 
proci  feds  from  fees  charged  for 
h  ghway  right-of  way  to  be 
U.S.C,  piuposes. 

Definitions 

nitidns  "State  highway 

lighway  agency"  would 
'State  transportation 

transportation 

lespectively,  to  conform 

re]  ulation  to  section  1212(a) 


'utility  facility"  would 
'utility,"  and  in  the 
lines"  the  term 
would  be  changed  to 
d  scussed  previously,  the 
'  has  commonly  been 
lines,  facilities,  or 
ucing,  transmitting,  or 
cdmmimications, 

iiny  other  similar 
Hence,  the  term  "utility 
iresently  used  to  describe 
subpart  B,  though 
correct ,  is  not  all  inclusive 
lines"  and 
term  "utilities"  better 


pri  vate  1 


pri  )d 


cc  ver 


covers  all  possible  accommodation 
activities. 

The  definition  of  "clear  zone"  is 
amended  to  remove  the  date  of  the 
referenced  publication  and  to  indicate 
that  the  most  current  edition  should  be 
used,  and  to  remove  the  reference  to , 
FHWA  Regional  Offices.  The  purpose 
for  deleting  the  date  of  the  publication 
and  making  reference  to  "the  most 
ciurent  edition"  would  be  to  ensure  the 
most  recent  information  is  used. 
Reference  to  FHWA  Regional  Offices 
would  be  deleted  because  in  a  recent 
reorganization  all  FHWA  Regional 
Offices  were  abolished.  All  utility- 
related  responsibilities  of  the  FHWA 
Regional  Offices  have  been  delegated  to 
FHWA  Division  Offices. 

Section  645.209    General  Requirements 

Paragraph  (d)  would  be  amended  to 
clarify  the  intent  that  STDs  control 
utility  use  of  highway  right-of-way  on 
Federal-aid  highway  projects  within  the 
State  and  its  political  subdivisions,  but 
not  necessarily  on  all  Federal-aid 
highways.  The  FHWA's  concern  in  this 
regard  is  limited  to  streets  and  highways 
that  have  been  developed  and 
constructed  using  Federal-aid  highway 
funds.  Even  though  STDs  may  only  be 
required  to  regulate  utility  use  on 
Federal-aid  highway  projects,  as  a 
practical  matter  it  is  difficult  for  them 
to  adopt  one  policy  for  Federal-aid 
funded  projects  versus  a  different  policy 
for  adjoining  State  funded  projects.  As 
a  result,  STDs  normally  adopt  a  utility 
acconunodation  policy  that  covers 
highway  routes  under  their  jurisdiction 
as  a  group.  Even  so,  the  distinction  in 
this  regard  between  Federal-aid  projects 
and  Federal-aid  highways  may  be 
helpful. 

Paragraph  (j)  would  be  amended  to 
remove  the  date  of  the  referenced 
publication  and  indicate  the  most 
current  edition  should  be  used,  and  to 
remove  the  reference  to  FHWA  Regional 
Offices.  The  reasons  for  doing  this  are 
the  same  as  discussed  in  §  645.207 
above. 

Paragraph  (m)  would  be  added  to 
clarify  existing  policy  that  the  most 
important  consideration  in  determining 
whether  a  proposed  installation  is  a 
"utility"  or  not  is  how  the  STD  views 
it  under  its  own  State  laws  and/or 
regulations,  and  a  lesser,  but 
nonetheless  important  consideration  in 
making  this  determination  is  the 
definition  of  a  "utility"  in  the 
definitions  section  of  subpart  B.  This 
determination  is  important  because 
utilities  are  handled  under  this 
regulation;  whereas,  private  lines  and 
other  non-utilities  are  handled  under 
other  regulations,  except  for  wireless 


telecommunications  towers  and  other 
similar  facilities  as  discussed  above  in 
§  645.203.  As  in  many  utility-related 
matters,  the  FHWA  policy  is  broad 
enough  in  this  instance  to  cover  most 
situations,  but  nonetheless,  in  States 
where  the  State  policy  is  more 
restrictive,  and  sometimes  more  liberal, 
than  the  FHWA  policy,  the  FHWA  will 
normally  look  upon  a  particular 
situation  in  the  same  maimer  the  State 
does. 

Paragraph  (n)  would  be  added  to 
encourage  STTDs,  when  they  intend  to 
permit  utilities  to  use  and  occupy  the 
right-of-way  on  a  Federal-aid  highway 
project,  to  consider  such  potential  use 
in  determining  the  extent  and  adequacy 
of  the  right-of-way  needed  for  the 
project.  Paragraph  (n)  would  also 
encourage  STDs,  in  consultation  with 
the  utilities,  to  consider  acquiring  the 
right-of-way  needed  to  accoirunodate 
the  utilities,  with  the  understanding 
they  may  keep  the  acquired  right-of- 
way,  or  may  sell,  lease,  or  somehow 
convey  it  to  the  utilities.  This  will 
minimize  inconvenience  to  property 
owners.  Right-of-way  acquired  for 
utility  piuposes  and  retained  by  STDs 
may  be  eUgible  for  Federal-aid 
reimbursement. 

The  FHWA's  authority  for  allowing 
utility  use  and  occupancy  of  the  right- 
of-way  of  Federal-aid  and  direct  Federal 
highway  projects  is  contained  in  23  CFR 
1.23.  Under  the  provisions  of  this 
section,  the  State  must  acquire  right-of- 
way  which  is  adequate  not  only  for  the 
construction  of  the  highway  facility,  but 
also  for  its  operation  and  maintenance. 
The  right-of-way  must  be  devoted 
exclusively  to  public  highway  purposes. 

Section  1.23(c)  permits  certain  non- 
highway  uses  of  the  right-of-way  which 
are  found  to  be  in  the  public  interest, 
provided  such  uses  do  not  impair  the 
highway  or  interfere  with  the  free  and 
safe  flow  of  traffic  thereon.  Such  a 
public  interest  finding  has  been  made 
for  utility  facilities.  A  direct 
relationship  exists  between  §  1.23 
requirements  concerning  the  adequacy 
of  right-of-way  to  be  acquired  and  the 
provisions  for  permitted  non-highway 
uses.  Proposed  non-highway  uses 
caimot  be  of  a  nature  which  would 
negate  the  general  requirement 
regarding  the  adequacy  of  the  right-of- 
way.  Therefore,  it  is  implicit  in  the 
public  interest  finding  for  utility  use  of 
the  right-of-way  of  Federal-aid  or  direct 
Federal  highway  projects  that  there 
must  be  adequate  space  available  to 
locate  the  utility  facilities  in  a  manner 
which  does  not  interfere  with  the  safe 
and  efficient  operations  of  the  highway. 
Consequently,  when  a  State  intends  to 
permit  utilities  to  use  and  occupy 


Federal  Register /Vol.  65.  No.  27 /Wednesday.  February  9,  2000  /  Proposed  Rules 


6347 


public  highway  right-of-way,  such 
potential  use  should  be  a  consideration 
in  determining  the  extent  and  adequacy 
of  the  right-of-way  needed  for  the 
project.  Failure  to  recognize  the  impact 
of  such  use,  as  well  as  other  uses  on 
private  property  located  adjacent  to  the 
public  highway  right-of-way,  may  affect 
the  safe  and  efficient  operations  of  the 
highway  and  may  result  in  the 
acquisition  of  right-of-way  which  is 
inadequate  to  meet  the  needs  of  the 
highway  and  the  traveling  public. 

For  example,  little  would  be  gained 
by  acquiring  restricted  right-of-way  and 
denying  its  use  to  certain  utilities  if 
these  utilities  could  locate  their 
facilities  on  private  property  adjacent  to 
the  restricted  right-of-way  with 
substantially  the  same  impact  on  the 
highway  and  its  user.  The  issue  of 
adequate  accommodation  of  utilities  is  a 
legitimate  consideration  in  the 
development  of  highway  projects.  This 
is  particularly  true  of  land  service 
facilities  where  the  highway  user  and 
utility  consumer  tend  to  be  one  and  the 
same. 

A  corresponding  issue  then  becomes 
who  pays  for  right-of-way  acquired  to 
accommodate  utilities,  the  STD  or  the 
utilities.  This  is  a  matter  to  be 
determined  by  the  affected  parties.  No 
matter  who  ends  up  paying  for  the  right- 
of-way.  it  is  normally  desirable  for  the 
STD  to  approach  a  property  owner  for 
the  purpose  of  acquiring  all  the  right-of- 
way  needed  for  both  the  highway  and 
the  utilities.  The  STD  may  later  sell, 
lease,  or  somehow  convey  a  portion  of 
the  right-of-way  to  the  utilities  for  their 
>  use.  At  any  rate,  the  property  owner  is 
only  inconvenienced  once.  Should  the 
STD  decide  to  acquire  right-of-way  for 
utilities  and  retain  possession.  Federal- 
aid  highway  funds  may  be  eligible  to 
participate  in  the  acquisition  costs  of 
the  needed  right-of-way.  Utility  use  of 
highway  right-of-way  is  not  considered 
to  be  a  use  for  a  highway  purpose. 
Therefore,  Federal-aid  highway  funds 
are,  theoretically,  not  eligible  to 
participate  in  right-of-way  acquired 
solely  for  the  purpose  of 
accommodating  utility  facilities  in 
excess  of  that  normally  acquired  in 
accordance  with  standard  criteria  and 
procedures.  Even  so,  when  a  State  or 
locality  routinely  dedicates  or  permits  a 
portion  of  the  road  and  street  right-of- 
way  for  use  by  utilities  in  accordance 
with  established  standard  criteria 
pursuant  to  State  law,  ordinance,  or 
administrative  practice,  such  right-of- 
way  may  be  considered  eligible  for 
Federal-aid  reimbursement  as  an 
integral  part  of  the  project  right-of-way. 


Section  645.211     State  High  way  Agency    persons  should  continue  to  examine  the 
Accommodation  Policies  docket  for  new  material. 


The  section  heading  would  be 
changed  to  reflect  the  statutory  name 
change  from  "State  highway  agency"  to 
"State  transportation  department."  The 
introductory  paragraph  would  be 
amended  to  remove  the  dates  of  the 
referenced  publications  and  indicate 
that  the  most  current  editions  should  be 
used,  and  to  remove  the  reference  to 
FHWA  Regional  Offices.  This  is  for  the 
same  reasons  as  discussed  in  §  645.207 
above. 

Section  645.215    Approvals      ~ 

Paragraph  (d)  would  behamended  to 
remove  all  references  to  the  approval  of 
longitudinal  installations  of  private 
lines.  In  §  645.203.  it  is  indicated  that 
private  lines  installed  longitudinally  on 
highway  right-of-way  are  to  be  approved 
under  the  provisions  of  §  1.23(c)  which 
cover  the  use  of  highway  right-of-way. 
including  air  space,  for  non-highway 
purposes.  This  provision  in  §645.203 
was  intended  to  exclude  longitudinal 
private  line  installations  fi-om  coverage 
under  the  utility  regulations.  It  was  not 
originally  intended,  however,  for 
longitudinal  private  fines  to  be  handled 
under  the  FHWA's  air  space  provisions, 
but  since  that  time,  air  space  has  come 
to  be  defined  to  include  ever)rthing  over, 
under,  and  on  the  right-of-way,  and  it 
has  become  common  practice  to  include 
longitudinal  private  lines  in  this 
category.  Not  knowing  that  this  would 
happen  when  §645.203  was  written, 
another  reference  was  made  to 
longitudinal  private  lines  in 
§  645.215(d)(2)  relative  to  approvals. 
This  reference  is  no  longer  applicable 
and  conflicts  with  existing  requirements 
for  handling  air  space  items;  therefore, 
it  would  be  removed  jrom  the  utility 
regulations. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  using  the  docket  number 
appearing  at  the  top  of  this  document  in 
the  docket  room  at  the  above  address  or 
via  the  electronic  addresses  provided 
above.  The  FHWA  will  file  comments 
received  in  the  docket  and  will  consider 
late  comments  to  the  extent  practicable. 
The  FHWA  may.  however,  issue  a  final 
rule  at  any  time  after  the  close  of  the 
comment  period.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  becoming  available  after  the 
conunent  closing  date,  and  interested 


Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
proposed  action  is  not  a  significant 
regulator}'  action  within  the  meaning  of 
Executive  Order  12866,  nor  would  it  be 
a  significant  regulatory  action  within 
the  Department  of  Transportation's 
regulatory  poUcies  and  procedures.  The 
proposed  amendments  would  simply 
make  minor  changes  to  update  the 
utiUties  regulations  to  conform  to  recent 
laws,  regulations,  or  guidance,  and  to 
clarify  existing  policies.  It  is  anticipated 
that  the  economic  impact  of  this 
rulemaking  will  be  minimal  because  the 
proposed  amendments  would  only 
simplify  or  clarify  procedures  presently 
being  used  by  STDs  and  utilities. 
Therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  tbe  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FHWA  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is 
because  the  proposed  amendments 
would  only  clarify  or  simplify 
procedures  used  by  STDs  and  utilities 
in  accordance  with  existing  laws, 
regulations,  or  guidance. 

National  Environmental  Policy  Act 

The  FHWA  has  also  analyzed  this 
proposed  action  for  the  purpose  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.),  and  anticipates  this 
action  would  not  have  any  effect  on  the 
quality  of  the  human  and  natural 
environment. 

Executive  Order  13132  (Federalism 
Assessment) 

This  proposed  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132,  dated  August  4, 
1999,  and  it  has  been  determined  this 
action  does  not  have  a  substantial  direct 
effect  or  sufficient  Federalism  • 

implications  on  States  that  would  limit 
the  policymaking  discretion  of  the 
States.  Nothing  in  this  document 
directly  preempts  any  State  law  or 
regulation.  This  proposed  rule  would 
merely  reduce  the  level  of  Federal 
approval  actions  by  placing  greater 
responsibility  at  the  State  or  local  level. 
Throughout  the  proposed  regulation 
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Executive  Or^er  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Or^er  12988,  Civil  Justice 
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Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  proposed 
rule  is  not  an  economically  significant 
rule  and  does  not  concern  an 
enviroimiental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  emd  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  645 

Grant  Programs — transportation, 
Highways  and  roads,  Utilities —  - 
relocations. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  23,  Code 
of  Federal  Regulations,  by  revising  part 
645,  subparts  A  and  B  to  read  as  set 
forth  below. 

Issued  on:  lanuary  28,  2000. 
Kenneth  R.  Wykle, 

Administrator. 

PART  645-4REVISED] 

1.  The  authority  citation  for  part  645 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101,  109.  111.  116, 
123,  and  315;  23  CFR  1.23  and  1.27;  49  CFR 
1.48(b);  and  E.O.  11990,  42  FR  26961  (May 
24.  1977). 

2.  In  part  645,  revise  all  references  in 
the  left  column  wherever  they  appear  to 
read  as  shown  in  the  right  column: 


Old  reference 


Higtiway  agency  ... 
Highway  agencies 


New  reference 


Transportation  de- 
partnnent 

Transportation  de- 
partments 


Old  reference 


State  tiighway  agency 

State  highway  agen- 
cies. 

HA  

SNA 


New  reference 


State  transportation 

department 
State  transportation 

departments 
ID 
STD 


3.  Revise  §  645.101  to  read  as  follows: 

§645.101     Purpose. 

The  purpose  of  this  subpart  is  to 
prescribe  policies,  procedures,  and 
reimbursement  provisions  for  the 
adjustment  and  relocation  of  utilities  on 
Federal-aid  and  direct  Federal  highway 
projects. 

4.  Amend  §645.105  by  removing  the 
paragraph  designations  from  all 
definitions;  by  placing  all  definitions  in 
alphabetical  order;  by  adding  the 
definition  "adjustment";  and  by  revising 
the  definition  "relocation"  to  read  as 
follows: 

§645.105    Definitions. 

***** 

Adjustment— \he  adjustment  of  utility 
facilities  required  by  the  highway 
project.  It  includes  moving,  rearranging, 
or  changing  the  type  of  existing  facilities 
at  the  existing  location,  and  taking  any 
necessary  safety  and  protective 
measures.  It  also  means  constructing  a 
replacement  facility  in  place  that  is  both 
functionally  equivalent  to  the  existing 
facility  and  necessary  for  continuous 
operation  of  the  utility  service,  the 
project  economy,  or  sequence  of 
highway  construction. 
***** 

Relocation — the  relocation  of  utility 
facilities  required  by  the  highway 
project.  It  includes  removing  and 
reinstalling  the  facility  at  a  new 
location,  including  necessary  temporary 
facilities,  acquiring  necessary  right-of- 
way  on  the  new  location,  moving, 
rearranging  or  changing  the  type  of 
existing  facilities,  and  taking  any 
necessary  safety  and  protective 
measures.  It  also  means  constructing  a 
replacement  facility  that  is  both 
functionally  equivalent  to  the  existing 
facility  and  necessary  for  continuous 
operation  of  the  utility  service,  the 
project  economy,  or  sequence  of 
highway  construction. 
***** 

5.  Revise  §  645.113(f)  to  read  as 
follows: 

§  645.1 1 3    Agreements  and  auttiorlzatlons. 

***** 

(f)  When  proposed  utility  adjustment 
or  relocation  work  on  a  project  for  a 
specific  utility  company  can  be  clearly 
defined  and  the  cost  can  be  accurately 
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estimated,  the  FHWA  may  approve  an 
agreement  between  the  TD  and  the 
utility  company  for  a  lump-sum 
payment  without  later  confirmation  by 
audit  of  actual  costs. 


6.  Revise  §645.11 7(c)(1),  (e)(4).  and 
{i)(2)  to  read  as  follows: 

§  64S.1 1 7    Cost  development  and 
reimbursement. 


(c)  Labor  surcharges.  (1)  Labor 
surcharges  include  worker 
compensation  insurance,  public  liability 
and  property  damage  insurance,  and 
such  fringe  benefits  as  the  utility  has 
established  for  the  benefit  of  its 
employees.  The  cost  of  labor  surcharges 
will  be  reimbursed  at  actual  cost  to  the 
utility,  or,  at  the  option  of  the  utility, 
average  rates  or  unit  costs  which  are 
representative  of  actual  costs  may  be 
used  in  lieu  of  actual  costs  if  approved 
by  the  STD  and  the  FHWA.  Prior  FHWA 
approval  of  the  methodology  to  be  used 
in  developing  average  rates  or  unit  costs 
and  periodic  STD  reviews  may  provide 
all  the  oversight  that  is  necessary  to 
satisiy  the  intent  of  the  regulations  in 
this  subpart.  These  average  rates  or  unit 
costs  should  be  adjusted  at  least  once 
annually,  or  as  otherwise  deemed 
appropriate  by  the  STD  and  the  FHWA, 
to  take  into  account  known  anticipated 
changes  and  correction  for  any  over  or 
under  applied  costs  for  the  preceding 
period. 
***** 

(e)  Material  and  supply  costs.  *   *   * 

(4)  The  actual  and  direct  costs  of 
handling  and  loading  materials  and 
supplies  at  company  stores  or  material 
yards,  and  of  unloading  and  handling 
recovered  materials  accepted  by  the 
utility  at  its  stores  or  material  yards  are 
reimbursable.  In  lieu  of  actual  costs, 
average  rates  or  unit  costs  which  are 
representative  of  actual  costs  may  be 
used  if  approved  by  the  STD  and  the 
FHWA.  Prior  FHWA  approval  of  the 
methodology  to  be  used  in  developing 
average  rates  or  unit  costs  and  periodic 
STD  reviews  may  provide  all  the 
oversight  that  is  necessary  to  satisfy  the 
intent  of  the  regulations  in  this  subpart. 
These  average  rates  or  unit  costs  should 
be  adjusted  at  least  once  annually,  or  as 
otherwise  deemed  appropriate,  to  take 
into  account  known  anticipated  changes 
and  correction  for  any  over  or  under 
applied  costs  for  the  preceding  period. 
At  the  option  of  the  utility,  five  percent 
of  the  amounts  billed  for  the  materials 
and  supplies  issued  from  company 
stores  and  material  yards  or  the  value  of 
recovered  materials  will  be  reimbursed 


in  lieu  of  actual,  average,  or  unit  costs 
for  handling. 

***** 

(i)  Billings.  *   *   * 

(2)  The  utility  shall  provide  one  final 
and  complete  billing  of  all  costs 
incurred,  or  of  the  agreed-to  lump-sum, 
within  one  year  following  completion  of 
the  utility  relocation  work,  otherwise 
previous  pajmients  to  the  utility  may  be 
considered  final,  except  as  agreed  to 
between  the  STD  and  the  utility. 
Billings  received  from  utilities  more 
than  one  year  following  completion  of 
the  utility  relocation  work  may  be  paid 
if  the  STD  so  desires,  and  Federal-aid 
highway  funds  may  participate  in  these 
payments. 
***** 

7.  Revise  the  introductory  paragraph 
in  §  645.119(c)  to  read  as  follows: 

§645.119    Alternate  procedure. 

***** 

(c)  To  adopt  the  alternate  procedure, 
the  STD  must  file  a  formal  application 
for  approval  by  the  FHWA.  The 
application  must  include  the  following: 

***** 

8.  Revise  §  645.201  to  read  as  follows: 

§645.201     Purpose. 

The  purpose  of  this  subpart  is  to 
prescribe  policies  and-procedures  for 
accommodating  utilities  and  private 
lines  on  the  right-of-way  of  Federal-aid 
and  direct  Federal  highway  projects. 

9.  Amend  §  645.203  in  paragraph  (c) 
by  removing  the  last  word  "and";  in 
paragraph  (d)  by  replacing  the  last 
period  with  ",  and":  and  by  adding 
paragraph  (e)  to  read  as  follows: 

§645.203    Applicability. 

***** 

(e)  Facilities  similar  to  utilities  (i.e., 
facilities,  such  as  wireless 
telecommunications  towers,  that  are 
included  in  the  definition  of  "utility"  in 
this  subpart  and  are  considered  to  be 
utilities  by  many,  but  not  all,  of  the 
States). 

10.  Amend  §  645.205  by  adding 
paragraph  (e)  to  read  as  follows: 

§645.205    Policy. 

***** 

(e)  States  may  charge  a  fee  for  utility 
use  of  highway  rights-of-way  on 
Federal-aid  highway  projects.  When  this 
is  done,  the  Federal  share  of  net  income 
from  the  revenues  obtained  should  be 
used  by  the  State  for  projects  eligible 
under  title  23,  United  States  Code. 
Disposition  of  income  received  shall  be 
the  STD's  responsibility  and  credit  to 
Federal  funds  is  not  required. 

11.  Amend  §  645.207  by  revising  the 
definitions  "clear  zone"  and  "private 


lines"  by  revising  the  definition  heading 
"utility  facility"  to  read  "utiUty"  and  by 
placing  all  definitions  in  alphabetical 
order  to  read  as  follows: 

§645.207    Definitions. 

***** 

Clear  zone — the  total  roadside  border 
area  starting  at  the  edge  of  the  traveled 
way,  available  for  safe  use  by  errant 
vehicles.  This  area  may  consist  of  a 
shoulder,  a  recoverable  slope,  a  non- 
recoverable  slope,  and/or  the  area  at  the 
toe  of  a  non-recoverable  slope  available 
for  safe  use  by  an  errant  vehicle.  The 
desired  width  is  dependent  upon  the 
traffic  volumes  and  speeds,  and  on  the 
roadside  geometry.  The  current  edition 
of  the  AASHTO  "Roadside  Design 
Guide"  should  be  used  as  a  guide  for 
establishing  clear  zones  for  various 
types  of  highways  and  operating 
conditions.  It  is  available  for  inspection 
and  copying  from  the  FHWA 
Washington  Headquarters  and  all 
FHWA  Division  Offices  as  prescribed  in 
49  CFR  part  7.  Copies  of  current 
AASHTO  publications  are  available  for 
purchase  from  the  American 
Association  of  State  Highway  and 
Transportation  Officials,  Suite  225,  444 
North  Capitol  Street,  NW.,  Washington, 
DC  20001.). 
***** 

Private  lines — privately-ovraed 
facilities  which  convey  or  transmit  the 
commodities  outlined  in  the  definition 
of  "utility"  of  this  section,  but  are 
devoted  exclusively  to  private  use. 
***** 

12.  In  §645.209,  revise  paragraphs  (d) 
and  (j);  and  add  paragraphs  (m)  and  (n) 
to  read  as  follows: 

§645.209    General  requirements. 

***** 

(d)  Uniform  policies  and  procedures. 
For  a  highway  agency  to  fulfill  its 
responsibilities  to  control  utility  use  of 
highway  right-of-way  on  Federal-aid 
highway  projects  within  the  State  and 
its  political  subdivisions,  it  must 
exercise  or  cause  to  be  exercised, 
adequate  regulation  over  such  use  and 
occupancy  through  the  establishment 
and  enforcement  of  reasonably  uniform 
policies  and  procedures  for  utility 
accommodation. 
***** 

(j)  Traffic  control  plan.  Whenever  a 
utility  installation,  adjustment  or 
maintenance  activity  will  affect  the 
movement  of  traffic  or  traffic  safety,  the 
utiUty  shall  implement  a  traffic  control 
plan  and  utilize  traffic  control  devices 
as  necessary  to  ensure  the  safe  and 
expeditious  movement  of  traffic  around 
the  work  site  and  the  safety  of  the  utility 
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accommodation 

The  FHWA 
editions  of  th( 
"A  Guide  for 
Within  Highwjay 
"Roadside 
evaluation  of 
accommodati 
available  for 
Washington 
FHWA  Divisibn 
49  CFR  part  7 
AASHTO 
purchase  fron . 
Association 
Transportatich 
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North  Capitol  Street,  NW.,  Washington, 
DC  20001.).  At  a  minimum,  such 
policies  shall  make  adequate  provisions 
with  respect  to  the  following: 

***** 

14.  Revise  §  645.215(d)  to  read  as 
follows: 


d  ftenninaUon.  In 
whether  a  proposed 
"utUity"  or  not,  the 
consideration  is  how  the 
p  irticular  facility  under  its 
and/or  regulations. 
vay  considerations.  When 
to  permit  utilities  to  use 
right-of-way  on  a 
iway  project,  such 
4iould  be  a  consideration 
the  extent  and  adequacy 
vay  needed  for  the 
icquiring  highway  right- 
in  consultation  with 
shbuld  consider  acquiring 
■of-way  to  accommodate 
his  will  minimize 
to  property  owners.  The 
possession  of  the 
of-way,  or  may  sell,  lease, 
the  utilities.  When  an 
d  retains  right-of-way 
highway  project  for  use 
iccordance  with 
itc  ndard  criteria  pursuant  to 
i  nance,  or  administrative 
right-of-way  may  be 
jible  for  Federal-aid 
as  an  integral  part  of  the 


iinc 
ad: 


0 


-way. 

645.211  by  revising  the 
agraph  to  read  as 


{ ar; 


transportation  department 
policies, 
should  use  the  current 
AASHTO  publications, 
Accommodating  Utilities 
Right-of-Way"  and 
jn  Guide"  to  assist  in  the 
idequacy  of  STD  utility 

policies.  They  are 
i  ispection  from  the  FHWA 
V  eadquarters  and  all 

Offices  as  prescribed  in 
Copies  of  current 

are  available  for 
the  American 
State  Highway  and 
Officials,  Suite  225.  444 


put  lications ; 


§645.215    Approvals. 

***** 

(d)  When  a  utility  files  a  notice  or 
makes  an  individual  application  or 
request  to  a  STD  to  use  or  occupy  the 
right-of-way  of  a  Federal-aid  highway 
project,  the  STD  is  not  required  to 
submit  the  matter  to  the  FHWA  for  prior 
concurrence,  except  when  the  proposed 
installation  is  not  in  accordance  with 
this  subpart  or  with  the  STD's  utility 
accommodation  policy  approved  by  the 
FHWA  for  use  on  Federal-aid  highway 
projects. 
***** 

[FR  Doc.  00-2674  Filed  2-8-00;  8:45  am] 
BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  15 

[USCG  1999-6097] 

Federal  Pilotage  for  Foreign-Trade 
Vessels  in  Maryland 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  public  meeting  and 

extension  of  comment  period. 

summary:  The  Coast  Guard  is  holding  a 
public  meeting  to  solicit  comments  on 
a  proposed  change  to  the  licensing 
requirements  for  pilots  of  vessels 
engaged  in  foreign  trade,  under  way  on 
the  navigable  waterways  within  the 
State  of  Maryland.  We  have  proposed  to 
require  that  such  vessels  be  under  the 
direction  and  control  of  Federally- 
licensed  pilots  when  not  under  the 
direction  and  control  of  State-licensed 
pilots.  Because  of  substantial  interest, 
we  have  scheduled  a  public  meeting" on 
March  1,  2000,  regarding  the  proposed 
rule,  and  we  have  extended  the  public 
comment  period  until  April  1,  2000.  We 
encourage  you  to  provide  oral  and 
written  conunents  about  the  proposed 
change. 

DATES:  The  public  meeting  is  scheduled 
for  Wednesday.  March  1,  2000,  from  7 
p.m.  to  10  p.m.  The  meeting  will 
convene  at  7  p.m.;  however,  it  may 
conclude  before  10  p.m.  if  we  finish 
early.  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  April  i,  2000. 


ADDRESSES:  The  public  meeting  will  be 
held  at  the  Bachelors  Officers'  Quarters 
(B.O.Q.)  conference  room  at  the  Coast 
Guard  Yard,  Building  28A,  2401 
Hawkins  Point  Road,  Baltimore,  MD 
21226-1791. 

Because  of  heightened  security 
considerations  on  Federal  installations, 
we  will  require  photo  identification  (a 
driver's  license,  merchant  mariner's 
document,  or  State  identification)  for 
admittance  to  the  Coast  Guard  Yard. 
Please  register  in  advance  of  the  meeting 
with  Mr.  Timothy  Farley,  Office  of 
Investigations  and  Analysis  (G-MOA), 
Coast  Guard,  phone  202-267-1414.  e- 
mail  Tfarley@comdt.uscg.mil.  For 
security  and  organizational  purposes, 
we  want  to  know  your  name  and 
whether  you  intend  to  speak  at  the 
meeting.  The  resulting  list  will  assist 
security  guards  at  the  gate  and  provide 
the  order  of  speakers  at  the  meeting. 
Individuals  who  do  not  call  in  advance 
may  be  required  to  sign  in  at  the  gate. 
Vehicles  and  possessions  are  subject  to 
search  pursuant  to  Title  41  of  the  Code 
of  Federal  Regulations,  part  101-20. 

To  make  sure  your  comments  and 
related  material  are  not  entered  more 
than  once  in  the  docket,  please  submit 
them  by  only  one  of  the  following 
means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG  1999-6097),  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  PL— 401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington. 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  proposed  rule,  contact 
Mr.  Timothy  Farley,  Office  of 
Investigations  and  Analysis  (G-MOA). 
Coast  Guard,  telephone  202-267-1414, 
e-mail  Tfarley@comdt.uscg.mil;  or  you 
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may  contact  Lieutenant  Michael  Dreier, 
Office  of  Standards,  Evaluation  and 
Development  (G-MSR),  Coast  Guard, 
telephone  202-267-6490,  e-mail 
Mdreier@comdt.uscg.mil.  For  questions 
on  viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Walker,  Chief, 
Dockets,  Department  of  Transportation 
at  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (USCG  1999-6097), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail, 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8  V2  by . 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  facility,  please  enclose  a 
self-addressed,  stamped  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  diu-ing 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  the 
comments. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  contact  Mr. 
Timothy  Farley,  phone  202-267-1414, 
^  e-mail  Tfarley@comdt.uscg.mil.  as  soon 
as  possible. 

Background  and  Purpose 

Under  46  U.S.C.  8503(a)  the  Secretary 
of  Transportation  may  require  a 
Federally-licensed  pilot  to  be  aboard  a 
self-propelled  vessel  engaged  in  foreign 
trade  and  operating  on  the  navigable 
waters  of  the  United  States  when  State 
law  does  not  require  a  pilot.  46  U.S.C. 
8503(b)  provides  the  Coast  Guard  the 
authority  to  require  Federally-licensed 
pilots  on  vessels  engaged  in  foreign 
trade.  This  authority  terminates  when 
the  State  having  jurisdiction  establishes 
a  superseding  requirement  for  a  State 
pilot  and  notifies  the  Coast  Guard  of 
that  fact. 

Commercial  vessels  transit  the 
navigable  waters  of  the  State  of 


Maryland  carrying  various  types  of 
freight,  oil,  and  hazardous  substances 
and  materials,  as  well  as  large  quantities 
of  bunkers.  Under  Maryland  law 
[General  Statutes  of  Maryland,  §11- 
501],  every  vessel  (foreign  or  domestic) 
sailing  under  register  must  use  a  State- 
licensed  pilot  if  it  is  under  the  control 
of  a  docking  master  while  maneuvering 
with  tug  assistance  during  berthing  or 
unberthing,  or  shifting  within  a  port. 
Maryland  does  not  license,  establish 
qualifications  for,  or  regulate  the 
competency  of  docking  masters. 
Although  all  docking  masters  now 
operating  in  the  Port  of  Baltimore 
already  hold  valid  Federal  pilots' 
licenses  (or  pilotage  endorsements  on 
Federal  licenses),  holding  these  is 
voluntary  and  is  as  yet  neither  a  State 
nor  a  Federal  requirement.  Anyone  may 
serve  as  a  docking  master,  and,  by  law, 
no  one  needs  to  demonstrate  proficiency 
or  competency  to  do  so. 

We  have  determined  that  it  is  unsafe 
for  certain  vessels  to  undertake  intra- 
port  transits,  or  otherwise  navigate  in 
the  waters  of  the  State  of  Maryland, 
except  when  under  the  direction  and 
control  of  pilots  accountable  to  the  State 
or  the  Coast  Guard.  Operating  these 
vessels  with  docking  masters  who  are 
either  not  licensed  (or  endorsed)  as 
Federal  or  State  pilots  or  not  operating 
under  the  authority  of  pilots'  licenses 
presents  an  unacceptable  risk  to  human 
life,  property,  and  the  environment. 

To  ensure  accountabilify,  the  Coast 
Guard  proposed  changes  to  its  licensing 
regulations  in  a  notice  of  proposed 
rulemaking  entitled,  "Federal  Pilotage 
for  Foreign-Trade  Vessels  in  Maryland" 
(October  21,  1999  (64  FR  56720)].  These 
changes  would  require  persons 
providing  pilotage  to  operate  under  the 
authority  of  either  a  valid  State  or  a 
valid  Federal  pilot's  license.  The 
proposed  rule  would  add  a  new  section 
to  Subpart  I  of  46  CFR  part  15  to  require 
that  a  foreign-trade  vessel  be  under  the 
direction  and  control  of  a  Federally- 
licensed  pilot  when  operating  in 
designated  waters  of  Baltimore  Harbor 
from  the  Key  Bridge  to  moor,  except 
when  imder  the  direction  and  control  of 
a  State-licensed  pilot  operating  imder 
the  authority  of  his  or  her  State  license. 

The  rule  would  ensure  that  vessels  are 
navigated  by  competent,  qualified 
persons,  knowledgeable  in  the  local  area 
and  accountable  to  either  the  State  or 
the  Coast  Guard.  It  would  also  promote 
navigational  safety  by  increasing  the 
level  of  accountability  and  reducing  the 
risk  of  marine  casualties  in  the  waters 
of  Maryland. 


Dated:  February  2.  2000.         . 
Joseph  I.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
(FR  Doc.  00-2894  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  4S10-15-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[I.D.  012400C] 

Western  Pacific  Fishery  Management 
Councii;  Notice  of  intent;  Public 
Scoping  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 
EIS;  notice  of  intent  to  prepare 
amendments;  public  scoping  sessions; 
request  for  comments. 


SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council) 
announces  its  intention  to  prepare  an 
environmental  impact  statement  (EIS) 
on  the  Federal  management  of  precious 
corals  in  the  Western  Pacific  Region. 
The  scope  of  the  EIS  analysis  will 
include  all  activities  related  to  the 
conduct  of  the  fisheries  and  will 
examine  the  impacts  of  precious  coral 
harvest  on,  among  other  things, 
protected  species.  The  Council  will  hold 
public  scoping  meetings  and  accept 
wrritten  comments  to  provide  for  public 
input  into  the  range  of  actions, 
alternatives,  and  impacts  that  the  EIS 
should  consider. 

The  Council  also  aimoimces  its 
intention  to  develop  amendments  to  the 
Fishery  Management  Plan  (FMP)  for 
Bottomfish  and  Seamount  Groundfish 
Fisheries  of  the  Western  Pacific  Region, 
the  FMP  for  Crustacean  Fisheries  of  the 
Western  Pacific  Region,  and  the  FMP  for 
Precious  Coral  Fisheries  of  the  Western 
Pacific  Region.  The  Council  will  hold 
meetings  to  give  the  public  an 
opportunity  to  consider  management 
alternatives  and  provide  comments  on 
these  amendments. 

DATES:  Written  comments  on  the  intent 
to  prepare  an  EIS  will  be  accepted  on  or 
before  March  15,  2000.  Public  scoping 
meeting  will  be  held  between  February 
16  and  March  1,  2000.  See 
SUPPLEMENTARY  INF0RMATK>N  for  specific 
dates,  times  and  locations. 
ADDRESSES:  Written  comments  on 
suggested  alternatives  and  potential 
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impacts  shouli  1  be  sent  to  Kitty 
Simonds,  Exec  utive  Director,  Western 
Pacific  Region  il  Fishery  Management 
Council,  1164  3ishop  St.,  Suite  1400, 
Honolulu,  HI  <i6813,  and  to  Dr.  Charles 
Kamella,  Adm  inistrator.  National 
Marine  Fisher  es  Service,  Pacific  Islands 
Area  Office,  2i  70  Dole  St.,  Honolulu,  HI 
96822.  Copies  of  the  documents  for  the 
precious  coral  i  EIS  are  available  from 
the  Council  of  ice.  Public  scoping 
meetings  will  )e  held  in  Hawaii  and  the 
Conunonweallh  of  the  Mariana  Islands 
(CNMI).  See  SUPPLEMENTARY 
INFORMATION  fcjr  specific  scoping 
meeting  locations  and  for  special 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  M.  Simonds.  Executive  Director, 
Western  Pacif  c  Fishery  Management 
Council,  808- 522-8220. 


SUPPLEMENTAFfr 
meetings  for 
be  held  at  the 
suntunary  of 
management 
in  the  western 
reviewed 
hearing.  A 
scoping  and 
identify  a 
alternatives 
analysis,  will 
issues  and 
choice  among 
intent  of  the 
picture  of  the 
fishing  as  co 
The  EIS  will 
reasonable 
an  analysis 
define  issues 
for  public 
among  option 
The  EIS  wi" 
potential 
human 
range  of 
management 
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I  diuiig 


that 


pre  vi 


EIS 


information:  Scoping 
t  le  precious  corals  EIS  will 
ocations  listed  here.  A 
current  Federal 
s  ystem  for  precious  corals 
Pacific  region  will  be 
a  public  scoping 
prihcipal  objective  of  the 

p  Liblic  input  process  is  to 

reaspnable  set  of  management 

with  adequate 

sharply  define  critical 

ide  a  clear  basis  for 

the  alternative's.  The 

is  to  present  an  overall 
snvironmental  effects  of 
n  lucted  under  the  FMPs. 
i  iclude  a  range  of 
ma  nagement  alternatives  and 
of  their  impacts  in  order  to 
i  ind  provide  a  clear  basis 
cocpments  and  for  choices 
by  the  Council, 
discuss  the  impacts  of 
coral  harvest  on  the 
envircjnment  and  consider  a 
ive  alternative 
egulations.  Alternatives 


prec  ious 


repre  3entati\ 


will  be  assessed  for  impacts  on  essential 
fish  habitat,  target  and  non-target 
species  of  fish,  discarded  fish,  marine 
mammals  (Hawaiian  monk  seals  and 
cetaceans),  and  other  protected  species 
present  in  the  western  Pacific 
ecosystem.  In  addition,  the 
environmental  consequences  section 
will  contain  an  analysis  of  socio- 
economic impacts  of  the  fishery  on  the 
following  groups  of  individuals:  (1) 
Those  who  participate  in  harvesting  the 
fishery  resources  and  other  living 
marine  resources;  (2)  those  who  process 
and  market  the  fish  and  fish  products; 
(3)  those  who  are  involved  in  allied 
support  industries;  (4)  those  who 
consume  fish  products;  (5)  those  who 
rely  on  living  marine  resources  in  the 
management  area,  either  for  subsistence 
needs  or  for  recreational  benefits;  (6) 
those  who  benefit  from  non- 
consumptive  uses  of  living  marine 
resources;  (7)  those  involved  in 
managing  and  monitoring  fisheries;  and 
(8)  fishing  communities. 

The  Council  is  evaluating  the  need  to 
amend  the  bottomfish.  crustacean  and 
precious  corals  FMPs  to  better  achieve 
the  management  objectives  of  these 
FMPs.  Currently,  no  Federal  regulations 
are  in  place  to  manage  the  bottomfish, 
crustacean  and  precious  coral  fishery 
resources  in  the  EEZ  waters  surrounding 
the  CNMI.  There  are  also  no  Federal 
regulations  for  the  bottomfish  and 
crustacean  fisheries  for  the  EEZ  waters 
surrounding  the  Pacific  Remote  Island 
Areas  (PRIAs).  The  amendments  will 
consider  a  wide  range  of  management 
alternatives  to  address  data  shortfalls 
and  possible  impacts  from  the 
bottomfish,  crustacean,  and  precious 
coral  fisheries  in  the  PRIAs  and  the 
CNMI.  The  Council  seeks  to  solicit 
public  comment  and  input  on  a  wide 
range  of  management  alternatives 
including,  but  not  limited  to.  the 
following:  Federal  permit  and  data 
reporting  requirements;  limited  access; 


vessel  monitoring  systems;  observer 
program;  closed  season;  closed  areas; 
gear  restrictions;  size  limits;  catch 
quotas;  and  prohibitions  on  the  use  of 
destructive  fishing  techniques, 
including  the  use  of  explosives,  poisons, 
bottomset  gill-nets,  bottom  trawls,  and 
tangle  nets. 

Dates,  Times,  and  Locations  of  the 
Scoping  Meetings 

The  public  scoping  meetings  will  be 
held  on: 

Wednesday,  February  16,  2000,  from 
6:30-8:30  p.m.,  Joeten-Kiyu  Public 
Library  Conference  Room,  Saipan, 
CNMI.  Phone  the  Division  of  Fish  and 
Wildlife  Resources,  670-322-9834,  for 
information; 

Thursday,  February'24,  2000,  from 
8:30  a.m-12:00  p.m..  73"'  Scientific  and 
Statistical  Committee  meeting.  Council 
Office  Conference  Room.  Honolulu,  HI. 
Phone  the  Council  Office,  808-522- 
8220,  for  information;  and 

Thursday,  March  1,  2000,  Hibiscus 
Ballroom,  Ala  Moana  Hotel,  Honolulu, 
HI.  Phone  the  Council  Office,  808-522- 
8220.  for  information. 

These  meetings  will  be  advertised  in 
the  local  newspapers. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kitty  M.  Simonds, 
808-522-20  (voice)  or  808-522-8226 
(fax),  at  least  5  days  prior  to  the  meeting 
date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  3.  2000. 
Bruce  C.  Morehead. 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-2933  Filed  2-8-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[TM-OO-200] 

Notice  of  Program  Continuation; 
Correction 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice;  correction. 


summary:  The  Agricultural  Marketing 
Service  (AMS)  is  correcting  a  notice  Uiat 
appeared  in  the  Federal  Register  on 
January  12.  2000.  The  notice  announces 
that  the  Federal-State  Marketing 
Improvement  Program  (FSMIP)  was 
allocated  $1,200,000  in  the  Federal 
budget  for  Fiscal  Year  2000;  however, 
pertinent  information  in  the  SUMMARY 
and  DATES  sections  of  the  notice  was 
omitted. 

FOR  FURTHER  INFORMATION  CONTACT: 

FSMIP  Staff,  Transportation  and 
Marketing,  Agricultiu-al  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Room  4006  South  Building,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456. 
SUPPLEMENTARY  INFORMATION: 
Background 

AMS  published  a  notice  that  appeared 
in  the  January  12,  2000  Federal  Register 
at  65  FR  1846.  The  notice  announced 
that  the  FSMIP  was  allocated  $1,200, 
000  in  the  Federal  budget  for  fiscal  year 
2000.  Pertinent  information  in  the 
SUMMARY  and  DATES  sections  of  the 
notice  was  omitted.  In  the  SUMMARY,  a 
reference  to  community-based 
organizations  was  omitted.  In  the  DATES 
section,  reference  to  a  two-roimd 
consideration  of  proposals  was  not 
made.  Accordingly,  this  dociunent 
makes  the  appropriate  corrections  to 
those  sections  of  the  notice. 

Correction 

In  FR  Doc.  00-714,  published  on 
January  12,  2000,  on  page  1846,  first 


column,  the  SUMMARY  and  DATES 
sections  are  corrected  to  read: 
"SUMMARY:  Notice  is  hereby  given 
that  the  Federal-State  Marketing 
Improvement  Program  (FSMIP)  was 
allocated  $1,200,000  in  the  Federal 
budget  for  FY  2000.  Funds  remain 
available  for  this  program.  States 
interested  in  obtaining  funds  under  this 
program  are  invited  to  submit  proposals. 
While  only  State  Departments  of 
Agriculture  or  other  appropriate  State 
Agencies  are  eligible  to  apply  for  funds. 
State  Agencies  are  encouraged  to 
involve  industry  groups  jmd 
community-based  organizations  in  the 
development  of  proposals  and  the 
conduct  of  projects."  and 
"DATES:  Funds  will  be  allocated  on  the 
basis  of  two  roimds  of  consideration. 
Proposals  received  by  February  18,  2000 
will  be  considered  during  the  first 
roimd.  Proposals  which  are  not  selected 
for  funding  during  the  first  roiuid  and 
other  proposals  received  by  May  1,  2000 
will  be  considered  during  the  second 
roimd." 

Dated:  February  3,  2000. 

Eileen  Stommes, 

Deputy  Administrator,  Transportation  and 
Marketing. 

(FR  Doc.  00-2977  Filed  2-«-00;  8:45  am] 
BU.UNG  CODE  3410-02-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Intent  To  Prepare  an  Environmental 
Impact  Statement;  Femow 
Experimental  Forest,  Tucker  County, 
WV 

AGENCY:  Forest  Service.  USDA. 
action:  Notice. 

SUMMARY:  The  Forest  Service  intends  to 
prepare  an  environmental  impact 
statement  (EIS)  for  proposed  research 
activities  on  the  Femow  Experimental 
Forest.  The  purpose  of  the  proposed 
research  is  to  evaluate  the  effectiveness 
of  silvicultural  tools  that  include  cutting 
and  prescribed  burning  on  central 
Appalachian  forests.  The  goal  of  the 
proposed  research  is  to  improve 
imderstanding  about  and  management 
of  central  Appalachian  hardwood 
forests. 

The  4700-acre  Femow  Experimental 
Forest  is  situated  inside  the  parameters 
of  the  Monongahela  National  Forest  in 


Tucker  County,  West  Virginia.  These 
proposed  research  activities  are  in 
compliance  with  the  Monongahela 
National  Forest  Management  Plan, 
which  provides  overall  guidance  for 
management  of  the  area,  including 
direction  for  management  of  the  Femow 
Experimental  Forest.  Public  comment  is 
invited  on  the  scope  of  the  analysis  that 
should  be  conducted  and  on  the 
identification  of  altematives. 
DATES:  Comments  must  be  submitted  in 
writing  and  received  by  March  27,  2000. 
ADDRESSES:  Written  comments 
concerning  the  scope  of  the  proposed 
research  activities  should  be  directed  to 
Dr.  Mary  Beth  Adams,  Project  Leader 
and  Responsible  Official,  Timber  and 
Watershed  Laboratory,  P.O.  Box  404, 
Parsons,  WV  26287. 

Comments  also  may  be  submitted  via 
facsimile  to  (304)  478-8692  or  by  e-mail 

to  madams/r9 monong©fs.fed.us. 

Comments  received  in  response  to  this 
notice,  including  name  and  address 
when  provided,  will  be  considered  part 
of  the  public  record  and  will  be 
available  for  public  inspection. 

The  public  may  inspect  comments 
received  at  the  Office  of  the  Project 
Leader,  Timber  and  Watershed 
Laboratory,  Nursery  Bottom,  Parsons, 
West  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mary  Beth  Adams,  Project  Leader. 
Timber  and  Watershed  Laboratory,  at 
(304)  478-2000,  ext.  130. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  charter  of  the  Femow 
Experimental  Forest  is  to  facilitate 
ecological  research  on  the  central 
Appalachian  forests.  The  4700-acre 
Femow  Experimental  Forest  (the  Forest) 
is  situated  inside  the  parameters  of  the 
Monongahela  National  Forest  and  is 
located  south  of  Parsons,  West  Virginia. 
The  Forest  is  administered  by  the  Forest 
Service  Northeastern  Research  Station, 
Research  Work  Unit  NE-4353, 
"Sustainable  Forest  Ecosystems  in  the 
Central  Appalachians."  The  Research 
Work  Unit  is  located  at  the  Timber  and 
Watershed  Laboratory  in  Parsons,  West 
Virginia.  The  mission  of  this  research 
unit  is:  (1)  To  explain  the  role  of  natural 
and  human-induced  factors  in 
sustaining  central  Appalachian  forest 
ecosystems  and  (2)  to  provide 
guidelines  for  managing  central 
Appalachian  forests  for  a  range  of 
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products  and  b  enefits  while  maintaining 
the  productivil  y  and  diversity  of  the 
soil,  water,  anc  forest  resources.  The 
goal  of  the  pro  )osed  research  activities 
is  to  improve  i  nderstanding  about  and 
management  o  central  Appalachian 
hardwood  fore  its. 

The  Forest  S  srvice  proposes  to 
continue  some  research  activities  begun 
in  the  1950s  ai  d  to  initiate  some  new 
research  activi  ies  in  the  year  2000. 
These  actions  i  je  consistent  with  the 
Research  Work  Unit  Description; 
individual  Stu  ly  Plans:  the 
Monongahela  1  National  Forest  Land  and 
Resource  Mam  gement  Plan, 
Management  Prescription  8,  page  202, 
Vegetation;  and  the  General  Plan  for  the 
Femow  Experimental  Forest. 

The  purposej  of  the  research  initiated 
in  the  1950s  was  to  study  the  effects  of 
various  silvicintural  practices  on  forest 
productivity,  yecies  composition  and 
diversity,  wildlife  populations,  and 
ecosystem  proi  :esses.  This  research 
continues  and  involves  the  application 
of  experimental  treatments,  including 
diameter-limiting  cutting  on  186  acres, 
single-tree  selection  on  229.6  acres,  a 
financial  matu  rity  harvesting  method 
based  on  proje  :ted  rates  of  retiim  on 
investment  on  343.4  acres,  and  small 
clearcuts  on  2(  i  acres. 

The  propose  d  new  research  activities 
would  involve  application  of 
silvicultural  tr  satments  to  stands  of 
trees  as  part  oj  an  ongoing  research 
experiment.  Tl  le  silvicultural  treatments 
involve  cuttin] ;  individual  trees, 
according  to  tl  e  silvicultural 
prescription,  and  removing  the  stems 
from  the  stand .  Branches  and  tree  tops 
remain  in  the  stand.  Rubber- tired 
skidders  and  c  able  logging  systems  will 
be  used  to  rem  ove  the  trees.  Existing 
skid  trails  and  roads  will  be  utilized.  No 
new  permanei  it  roads  will  be 
constructed,  /^fter  completion  of 
silvicultural  ti  eatments,  roads  and  decks 
used  in  the  loj  ging  process  will  be 
closed. 

One  of  the  p  urposes  of  the  proposed 
new  research  i  ictivities  is  to  evaluate  the 
effectiveness  c  f  prescribed  burning  as  a 
silvicultural  a  id  ecological  tool  on  the 
central  Appalachian  forests.  An  area  of 
119  acres  will  be  treated  with  prescribed 
fire.  Research  activities  that  include 
prescribed  fin  s  will  be  conducted 
according  to  S  tate  regulations 
administered  )y  the  West  Virginia 
Division  of  Fo  restry.  A  slow-moving  fire 
(1-5  ft/min)  diat  produces  high  amounts 
of  heat  (2-4  ft  flame  lengths)  conducted 
in  the  spring  is  deemed  to  have  the  most 
beneficial  effe  ct  in  improving  oak 
competitiven(  ss  and  will  be  used  in 
these  research  activities.  All  personnel 
supervising  aj  id  working  on  the  fire  will 


have  received  training  in  the  use  of 
prescribed  fire  and  in  fire  suppression. 

Comments  Are  Requested 

The  Forest  Service  is  soliciting 
comments  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  that  may  be  interested  in 
or  affected  by  the  proposed  research 
activities  in: 

•  Identifying  potential  issues; 

•  Identifying  issues  to  be  analyzed  in 
depth; 

•  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis; 

•  Identifying  potential  environmental 
effects  of  the  proposed  activities; 

•  Identifying  and  exploring 
alternatives  to  the  proposed  research 
activities;  and 

•  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  following  issues  already  have 
been  identified: 

•  Potential  impacts  to  Threatened,  _ 
Endangered  or  Sensitive  Species; 

•  Potential  impacts  on  Biodiversity, 
including  concerns  about  fragmentation 
of  interior  habitat,  and  loss  of  old 
growth  habitat; 

•  Sediment  impacts  on  streams  from 
roads,  skid  trails,  and  log  landings. 

Comments  received  will  be 
considered  in  preparation  of  the  draft 
EIS.  The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  in  March  2000.  EPA  will 
publish  a  notice  of  availability  of  the 
Draft  EIS  in  the  Federal  Register.  The 
comment  period  on  the  draft  will  be  45 
days  from  the  date  the  EPA  notice 
appears  in  the  Federal  Register.  Copies 
of  the  draft  EIS  will  be  distributed  to 
interested  and  affected  agencies, 
organizations,  tribes,  and  members  of 
the  public  for  their  review  and 
comment.  It  is  very  important  that  those 
interested  in  the  management  of  the 
Femow  Experimental  Forest  comment 
at  that  time. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 


National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

At  this  early  stage,  the  Forest  Service 
believes  it  is  important  to  give  reviewers 
notice  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  553  (1978)). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft  EIS  stage  but 
that  are  not  raised  imtil  after  completion 
of  the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  (City  ofAngoon 
V.  Model  803  f.  2d  1016. 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritage,  Inc.  v. 
Harris.  490F.  Suppl.  1334, 1338  (E.D. 
Wis.  1980)).  Because  of  these  court 
nUings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  comment 
period  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS. 

The  final  EIS  will  be  completed  in 
Jime  2000.  In  the  final  EIS,  the  Forest 
Service  will  respond  to  comments 
received  in  response  to  the 
environmental  consequences  discussed 
in  the  draft  EIS  and  applicable  laws, 
regulations,  and  policies  considered  in 
making  the  decision  regarding  this 
proposal.  The  responsible  official  will 
document  the  decision  and  the  rationale 
for  that  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Administrative  Appeal 
Regulations  at  36  CFR  part  215. 

Dated:  January  28,  2000. 
Randle  G.  Phillips. 

Deputy  Chief,  Programs  and  Legislation. 
[FR  Doc.  00-2748  Filed  2-8-00;  8:45  am] 

BILLING  CODE  3410-11-^ 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

John  Day/Snake  Resource  Advisory 
Councii,  Hells  Canyon  Subgroup 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Hells  Canyon  Subgroup 
of  the  John  Day/Snake  Resource 
Advisory  Council  will  meet  on  March  9 
and  10,  2000,  at  the  Baker  Ranger 
District,  3165  10th  Street,  Baker  City, 
Oregon.  The  meeting  will  begin  at  9  a.m. 
and  continue  until  5  p.m.  the  first  day 
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and  will  begin  at  8  a.m.  and  continue 
until  4  p.m.  on  the  second  day.  Agenda 
items  to  be  covered  include:  (1)  Review 
draft  CMP  alternatives  and,  (2)  Open 
Public  forum.  All  meetings  are  open  to 
the  public.  Public  comments  will  be 
received  at  1:30  p.m.  on  March  9. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kendall  Clark,  Area  Ranger,  USDA, 
Hells  Canyon  National  Recreation  Area, 
88401  Highway  82,  Enterprise,  OR 
97828,541^26-5501. 

Dated:  February  3,  2000. 
Karyn  L.  Wood, 
Forest  Supervisor. 
[FR  Doc.  00-2985  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  In  the 
National  Handbook  of  Conservation 
Practices 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  Notice  is  hereby  given  of  the 
intention  of  NRCS  to  issue  a  series  of 
new  or  revised  conservation  practice 
standards  in  its  National  Handbook  of 
Conservation  Practices.  These  standards 
include  Alley  Cropping,  Constructed 
Wetland,  Firebreak,  Forest  Site 
Preparation,  Forest  Stand  Improvement, 
Forest  Trails  and  Landings,  Prescribed 
Burning,  Riparian  Forest  Buffer,  Spring 
Development,  Tree/Shrub 
Establishment,  Tree/Shrub  Pruning,  Use 
Exclusion,  Windbreak/Shelterbelt 
Establishment,  and  Windbreak/ 
Shelterbelt  Renovation.  These  standards 
are  used  to  convey  national  guidance 
when  developing  Field  Office  Technical 
Guide  Standards  used  in  the  States. 
NRCS  State  Conservationists  who 
choose  to  adopt  these  practices  for  use 
within  their  States  will  incorporate 
them  into  Section  IV  of  their  Field 
Office  Technical  Guide.  These  practices 
may  be  used  in  conservation  systems 
that  treat  highly  erodible  land  or  on 
land  determined  to  be  wetland. 
DATES:  Comments  will  be  received  on  or 
before  April  10,  2000.  T  his  series  of 
new  or  revised  conservation  practice 
standards  will  be  adopted  after  the  close 
of  the  60-day  period. 

FOR  FURTHER  INFORMATION  CONTACT: 

Single  copies  of  these  standards  are 
available  from  NRCS-CED  in 


Washington,  D.C.  Submit  individual 
inquiries  and  retiun  any  comments  in 
writing  to  William  Hughey,  National 
Agricultural  Engineer,  Natural 
Resources  Conservation  Service,  Post 
Office  Box  2890,  Room  6139-S, 
Washington,  D.C.  20013-2890. 
Telephone  Number  202-720-5023.  The 
standards  are  also  available  and  can  be 
downloaded  from  the  Internet  at:  http: 
//www.ftw. nrcs.usda.gov/ 
practice stds.html. 

SUPPLEMENTARY  INFORMATION:  SectTon 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
requires  NRCS  to  make  available  for 
public  review  and  comment  proposed 
revisions  to  conservation  practice 
standards  used  to  carry  out  the  highly 
erodible  land  and  wetland  provisions  of 
the  law.  For  the  next  60  days,  NRCS  will 
receive  comments  relative  to  the 
proposed  changes.  Following  that 
period,  a  determination  will  be  made  by 
NRCS  regarding  disposition  of  those 
comments,  and  a  final  determination  of 
change  will  be  made. 

Signed  at  Washington,  DC,  on  January  27, 
2000. 

Danny  D.  Sells, 

Associate  Chief,  Natural  Resources 

Conservation  Service. 

(FR  Doc.  00-2863  Filed  2-8-00;  8:45  am) 

BILUNG  CODE  3410-16-f> 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Census  Bureau. 

Title:  Pollution  Abatement  Costs  and 
Expenditures  (PACE)  Survey. 

Agency  Form  Number(s):  MA-200. 

OMB  Approval  Number:  0607-0176. 

Type  of  Request:  Reinstatement,  with 
change,  of  an  expired  collection. 

Burden  Hours:  160,000  hours. 

Number  of  Respondents:  20,000. 

Average  Hours  Per  Response:  8  hours. 

Needs  and  Uses:  The  Pollution 
Abatement  Costs  and  Expenditures 
(PACE)  Survey  was  conducted  aimually 
prior  to  1995  but  suspended  due  to 
Census  Bureau  budget  limitations.  The 
PACE  Survey  provided  measures  of  the 
cost  to  private  industry  for  the  Nation's 
commitment  to  protecting  the 
environment.  This  survey  is  an  essential 
source  of  data  for  monitoring  the  impact 
of  environmental  programs  on  the  U.S. 


economy  and  responsiveness  to  these 
programs.  The  absence  of  the  data  over 
the  past  4  years  has  highlighted  the 
need  for  measures  of  private  industry 
spending  on  pollution  abatement 
activities.  With  support  from  the  EPA, 
the  Census  Bureau  proposes  to  reinstate 
this  survey. 

The  survey  will  collect  information 
similar  to  that  previously  collected: 
Pollution  abatement  expenditures, 
operating  costs  for  pollution  abatement, 
each  by  media,  air  pollution  control, 
water  pollution  control  and  multi- 
media, and  waste  disposal.  In  addition, 
the  survey  will  include  the  nature  of  the 
costs  incurred,  distinguishing  between 
prevention  and  treatment.  The  survey 
will  include  approximately  20,000 
establishments  selected  to  represent 
manufacturing,  mining  and  electric 
utilities  industries  defined  by  the  North 
American  Industry  Classification 
System  (NAICS)  with  emphasis  on 
industries  most  heavily  involved  in 
"  pollution  abatement  activities.  The 
survey  sample  will  also  include 
representation  of  establishments  in  the 
apparel  and  textile  industry  and    . 
manufacturing  establishments  with  less 
than  20  employees.  These  groups  had 
been  excluded  from  the  earUer  survey 
design  under  the  assumption  that  they 
contributed  little  or  nothing  to  the 
estimates.  Representation  from  these 
groups  will  be  used  to  confirm  the 
assumption. 

The  EPA  will  use  the  data  to  motutor 
the  impact  of  environmental  programs 
and  to  estimate  cost  projections  for  its 
regulatory  impact  analysis  for  proposed 
pollution  regulations.  Capital 
expenditures  for  pollution  abatement  is 
an  important  component  of  total  capital 
expenditures  when  analyzing 
investment  and  productivity  at  the 
Bureau  of  Labor  Statistics  and  the 
Bureau  of  Economic  Analysis.  State  and 
local  governments,  trade  associations, 
the  academic  community,  and  private 
businesses  will  use  the  data  to  evaluate 
regional  pollution  abatement  spending, 
local  legislation,  and  performance  of 
specific  industries. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 
Frequency:  Annually. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer:  Susan  Schechter. 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  U.S.  Department  of 
Commerce,  Room  5027, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc.gov). 
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Written  coniments  and 
recommendations  for  the  proposed 

llection  should  be  sent 
of  publication  of  this 
Schechter.  OMB  Desk 
10201,  New  Executive 
Washington,  DC  20503. 


Clearance  Officer.  Office 
'carnation  Officer. 

Filed  2-8-00;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

2001  Residential  Finance  Survey 

action:  Propo  sed  collection;  comment 
request. 


summary:  Th<  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  redu(  e  paperwork  and 
respondent  h\  irden,  invites  the  general 
public  and  otl  ler  federal  agencies  to  take 
this  opportun  ity  to  comment  on 
proposed  and  'or  continuing  information 
collections,  ai  required  by  the 
Paperwork  Rt  duction  Act  of  1995, 
Public  Law  1(14-13  (44  U.S.C. 
3506(c)(2)(A) 

DATES:  Writte  i  comments  must  be 
submitted  on  or  before  April  10,  2000. 
ADDRESSES:  E  irect  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearai  ice  Officer,  Department  of 
Commerce,  R  )om  5027,  14th  and 
Constitution  ,  Ivenue.  NW,  Washington, 
DC  20230.  or  3y  e-mail  at 
LEngelme@d(  ic.gov. 

FOR  FURTHER  NFORMATION  CONTACT: 
Requests  for  <  dditional  information  or 
copies  of  the  information  collection 
instruments  <  nd  instructions  should  be 
directed  to  Walter  L.  Busse,  U.S.  Census 
Bureau,  Hous  ing  and  Household 
Economic  St<  tistics  Division,  Room 
1445-3,  Was  lington,  DC  20233-8500. 
and  telephonM301)457-3220. 
SUPPLEMENTARY  INFORMATION: 


I.  Abstract 
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dies 


related  to  housing.  In  most  other 
demographic  surveys,  the  unit  of 
reference  is  the  person,  household,  or 
housing  unit; 

•  Provides  the  only  source  of 
information  on  property,  mortgage,  and 
financial  characteristics  for  multi-unit 
rental  properties.;  and 

•  Conducts  interviews  of  property 
owners  and  mortgage  lenders,  resulting 
in  more  accurate  information  on 
property  and  mortgage  characteristics. 

Some  uses  of  the  RFS  data  are: 

•  As  benchmark  data  for  estimates  of 
several  economic  aggregates  prepared  by 
the  Bureau  of  Economic  Analysis,  such 
as  the  gross  domestic  product  (GDP)  and 
the  national  income  accounts; 

•  As  the  only  source  of  information 
on  the  acquisition,  financing,  and 
ownership  of  multifamily  rental 
properties; 

•  As  source  of  data  for  developing 
benchmark  per-unit  estimates  of  rents 
collected,  operating  expenses,  and 
capital  expenditures  on  different  classes 
of  rental  properties; 

•  As  the  basis  for  developing  an 
estimate  of  the  number  of  age-restricted 
housing  units  and  other  categories  of 
seniors'  housing  units,  and  to  study  how 
they  are  financed; 

•  As  data  to  help  the  Department  of 
Housing  and  Urban  Development 
regulate  the  Government  Sponsored 
Enterprises  and  to  monitor  these 
organizations'  progress  in  reaching 
established  goals,  such  as  to  expand 
housing  opportunities  for  working  class 
and  low-income  families,  and  for 
families  in  underserved  communities; 

•  As  a  source  of  information  on  the 
sources  and  uses  of  mortgage  credit  in 
rural  areas  and  the  rates  and  terms 
relative  to  metropolitan  areas; 

•  As  a  soiuce  of  data  on  credit 
extensions  of  individuals  and  on 
residential  investor-property  finance; 

•  As  the  only  source  of  information 
on  non-traditional  sources  of  mortgage 
credit,  such  as  individuals,  trust  funds, 
and  philanthropic  organizations; 

•  As  the  basis  for  studying  the  role 
second  mortgages,  mortgage 
refinancings,  and  home  equity  loans 
play  in  financing  modeling; 

•  As  an  excellent  and  comprehensive 
source  of  information  on  the  ability  of 
all  Americans  to  have  equal  access  to 
mortgage  credit;  and 

•  As  the  basis  for  strategic  planning 
and  business  decisions  by  firms 
involved  with  housing  or  mortgage 
credit. 

We  are  undertaking  several  steps  to 
make  sure  that  the  content  for  the  2001 
RFS  addresses  the  changes  that  occurred 
in  the  mortgage  industry  during  the 
1990s.  This  includes  bringing  together  a 


group  of  primary  RFS  data  users  and 
mortgage  finance  experts  firom  in  and 
out  of  government  to  develop  the 
questioruiaire  content.  We  are  also 
conducting  cognitive  testing  with 
property  owners  and  mortgage  lenders 
to  obtain  their  input  on  the  RFS  content 
and  collection  procediues,  and  to 
improve  the  validity  of  the  questions 
asked. 

n.  Method  of  Collection 

In  the  RFS,  we  select  a  sample  of 
addresses  identified  in  Census  2000. 
From  this  sample,  we  first  decideif  a 
property  is  a  homeowner  property  or  a 
rental  property.  This  determines  the 
type  of  questionnaire  the  respondent 
will  complete.  A  homeowner  property  is 
defined  as  one  having  fewer  than  five 
units  where  the  owner  of  the  property 
lives  in  one  of  the  units.  A  rental 
property  is  one  with  five  or  more  units 
or  a  property  of  fewer  than  five  imits 
with  none  being  owner  occupied. 
Condominium  apartments  are 
homeowner  properties  if  the  owner  lives 
in  the  unit  and  rental  properties  if  the 
owner  does  not  live  in  the  imit. 

Forms 

We  anticipate  using  the  following  four 
questionnaires  to  collect  data  for  the 
2001  RFS. 

•  An  "owner  seeker"  letter  will  be 
mailed  to  units  at  basic  street  addresses 
having  two  or  more  housing  units  in 
order  to  identify  the  name  and  address 
of  the  owner  or  the  owner's  agent  and 
to  determine  if  the  property  is  a 
homeowner  property  or  a  rental 
property. 

•  A  homeowner  questiormaire  will  be 
mailed  to  all  addresses  with  only  one 
unit,  to  all  mobile  homes,  and  to  units 
identified  on  the  "owner  seeker"  letter 
as  having  fewer  than  five  units,  one  of 
which  is  owner  occupied.  If  the 
property  is  mortgaged,  the  respondent 
will  be  asked  to  report  the  person  or 
institution  to  whom  mortgage  payments 
are  made. 

•  A  rental  and  vacant  property 
questionnaire  will  be  mailed  to  owners 
or  agents  of  properties  with  five  or  more 
housing  units  or  those  with  fewer  than 
five  units  when  none  is  ownner  occupied 
as  indicated  by  responses  on  the  "owner 
seeker"  letter  and  the  homeowner 
questionnaire.  As  with  the  homeowner 
questionniare,  the  respondents  are 
asked  to  whom  mortgage  payments  are 
made. 

•  A  lender  questionnaire  will  be 
mailed  to  financial  institutions, 
government  agencies,  firms  or 
individuals  to  whom  mortgage 
payments  are  made,  as  indicated  on  the 
homeowner  and  the  rental  and  vacant 


property  questionnaires.  The 
questionnaire  is  designed  to  collect  data 
on  both  first  and  junior  (second  or  third) 
mortgages,  including  home  equity  lines 
of  credit. 

Timing 

The  "owner  seeker"  letters  and  the 
first  round  of  the  homeowner 
questionnaires  are  scheduled  for 
mailout  in  early  2001.  A  second  mailing 
of  the  homeowner  questionnaires  (those 
identified  by  the  owner  seeker  letter)  is 
expected  in  early  spring  2001.  The 
rental  and  vacant  property 
questiormaires  are  schediiled  for  initial 
mailing  in  early  2001.  The  lender 
questionnaires  are  to  be  mailed  in  two 
primary  cycles,  the  first  in  summer  2001 
and  the  second  in  early  fall  2001,  with 
possible  additional  smaller  mailings 
from  follow-up  operations. 

Enumeration 

The  RFS  is  essentially  a  centralized 
mail-out/mail-back  operation.  We  will 
limit  our  field  interviewing  for  property 
owners  to  cases  in  which  the  owner  was 
either  not  identified  or  failed  to  respond 
to  the  original  mailed  questionnaires 
and  follow-up  letters.  Follow-up 
interviewing  of  lenders  will  occur  in 
two  stages.  For  financial  institutions, 
follow-up  telephone  inquiries  will  be 
made.  Follow-up  for  mortgages  held  by 
individuals  will  involve  a  telephone  call 
and,  if  necessary,  a  personal  visit  by 
Census  Bureau  field  representatives 
fi-om  the  12  census  regional  offices. 

m.  Data 

OMB  Number:  Not  available. 
Form  Number: 

D-2900  (Homeowner  Questiormaire) 
D-2901  (Rental  and  Vacant  Property 

Qustionnaire) 
D-2902  (Lender  Questionnaire) 
D-2905(L)  (Ovmer  Seeker  Letter) 

r^Je  of  Review:  Regular  submission. 

Affected  Public:  Individual  property 
owners  and  lending  institutions. 

Estimated  Numoer  of  Respondents: 
D-2900— 35,000  respondents 
D-2901— 35,000  respondents 
D-2902— 50,000  respondents 
D-2905(L)— 210,000  respondents 

Estimated  Time  Per  Response: 

D-2900  @  30  minutes/response  = 
17,500  hours 

D-2901  @  45  minutes/response  = 
26,250  hours 

D-2902  @  30  minutes/response  = 
25,000  hours 

D-2905(L)  @  2.5  minutes/response  = 
8,750  hours 

Estimated  Total  Annual  Burden 
Hours:  77,500  hours. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  a  respondent  is  the  time 
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necessary  to  respond  to  this  survey. 
There  is  no  monetary  cost  to  the 
respondent. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  U.S.C, 
Section  141  and  Section  1113(d)  of  the 
Right  to  Financial  Privacy  Act  (12 
U.S.C.  Section  3413(d)). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  (including  hours  and  cost) 
of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  includmg  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Conunents  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  3,  2000. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

|FR  Doc.  00-2962  Filed  2-8-00;  8:45  am] 

BILLING  CODE  3510-07-^ 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

BEA  Customer  Satisfaction  Survey; 
Proposed  Information  Collection; 
Comment  Request 

summary:  The  U.S.  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,- 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  10, 
2000. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5027,  14th  and 
Constitution  Avenue,  NVV,  Washington^ 


DC  20230;  (or  via  e-mail  at 
LEngelmeier@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Verna  M.  Leamard,  U.S. 
Department  of  Commerce,  Bureau  of 
Economic  Analysis,  BE-53,  Washington, 
DC  20230,  or  by  telephone  at  202-606- 
9690. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

As  one  of  the  Nation's  leading 
statistical  agencies,  the  Bureau  of 
Economic  Analysis  (BEA)  provides 
reliable  and  consistent  measures  of 
economic  activity  that  are  essential  to 
intelligent  decision  making  of  business 
people  and  policy  makers  and  to  the 
efficient  operations  of  financial  markets. 
The  purpose  of  the  BEA  Customer 
Satisfaction  Survey  will  be  to  obtain 
feedback  from  customers  on  the  quality 
of  BEA  products  and  services.  The 
results  of  the  information  collected  will 
serve  to  assist  BEA  in  improving  the 
quality  of  its  data  products  and  its 
methods  of  dissemination. 

n.  Method  of  Collection 

The  Survey  and  a  cover  letter  with 
instructions  on  how  to  complete  the 
survey  will  be  mailed  to  7,500  potential 
respondents.  BEA  will  request  that 
responses  be  returned  30  days  after  the 
mailing.  The  survey  will  be  designed  so 
that  all  responses  are  anonymous  and 
therefore  eliminates  the  necessity  for 
recordkeeping  of  respondents. 

in.  Data 

OMB  Number: . 

Type  of  Review:  New. 

Affected  Public:  Individuals  from 
profit  and  non-profit  organizations  and 
individuals  from  other  Federal,  state, 
and  local  government  agencies. 

Estimated  Number  of  Respondents: 
7,500. 

Estimated  Response  Time:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,875. 

Estimated  Total  Annual  Cost:  The        « 
only  cost  to  the  respondents  is  that  of 
their  time. 

Legal  Authority:  Executive  Order 
12862,  Section  \{h).  of  September  1 1 . 
1993. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
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3876,  U.S.  Department  of  Commerce, 
15th  St.  &  Pennsylvania  Ave,  NW, 
Washington,  DC  20230. 

For  more  information,  contact  Ms. 
Carpenter  on  (202)  482-2583. 

Dated:  February  3,  2000. 
Brian  Nilsson, 

Acting  Assistant  Secretary. 

[FR  Doc.  00-2860  Filed  2-8-00;  8:45  am] 

aiLUNG  CODE  3510-33-M 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-1 22-804.  C-122-«05] 

Continuation  of  Antidumping  Duty 
Order  and  Countervailing  Duty  Order: 
New  Steel  Rail  From  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  continuation  of 
antidumping  duty  order  and 
coimtervailing  duty  order:  new  steel  rail 
from  Canada. 

SUIMMARY:  On  December  29,  and 
December  30,  1999,  respectively,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  determined 
that  revocation  of  the  antidumping  duty 
order  and  coimtervailing  duty  order  on 
new  steel  rail  from  Canada  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  and  a  countervailable  subsidy 
(64  FR  73013  (December  29, 1999)  and 
64  FR  73519  (December  30, 1999), 
respectively).  On  January  26,  2000,  the 
International  Trade  Commission  ("the 
Commission"),  pursuant  to  section 
751(c)  of  the  Act,  determined  that 
revocation  of  the  antidumping  duty 
order  and  countervailing  duty  order  on 
new  steel  rail  from  Canada  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time  (65  FR  4261 
(January  26,  2000)).  Therefore,  pursuant 
to  19  CFR  351.218(f)(4),  the  Department 
is  publishing  this  notice  of  the 
continuation  of  the  antidumping  duty 
order  and  countervailing  duty  order  on 
new  steel  rail  from  Canada. 
DATES:  February  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:    o 
Darla  D.  Brown  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  DC  20230; 


telephone:  (202)  482-3207  or  (202)  482- 
1560,  respectively. 

Background 

On  June  1,  1999,  the  Department 
initiated,  and  the  Commission 
instituted,  simset  reviews  (64  FR  23596 
and  64  FR  23677,  respectively)  of  the 
antidumping  duty  order  and 
coimtervailing  duty  order  on  new  steel 
rail  from  Canada  pursuant  to  section 
751(c)  of  the  Act.  As  a  result  of  these 
reviews,  the  Department  found  that 
revocation  of  the  antidumping  duty 
order  would  likely  lead  to  continuation 
or  recurrence  of  dumping  and 
revocation  of  the  countervailing  duty 
order  would  likely  lead  to  continuation 
or  recurrence  of  a  countervailable 
subsidy.  The  Department  notified  the 
Commission  of  the  magnitude  of  the 
margin  likely  to  prevail,  the  net 
countervailable  subsidy,  and  the  nature 
of  the  subsidy  likely  to  prevail  were  the 
smtidumping  duty  order  and 
countervailing  duty  order  revoked.^ 

On  January  26,  2000,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  order  and 
countervailing  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time.^ 

Scope 

The  merchandise  subject  to  this   . 
antidumping  duty  order  and  this 
countervailing  duty  order  is  new  steel 
rail,  whether  of  carbon,  high  carbon, 
alloy  or  other  quality  steel  from  Canada. 
Subject  merchandise  includes,  but  is  not 
limited  to,  standard  rails,  all  main  line 
•  sections  (at  least  30  kilograms  per  meter 
or  60  pounds  per  yard),  heat-treated  or 
head-hardened  (premium)  rails,  transit 
rails,  contact  rails  (or  "third  rail")  and 
crane  rails.  Rails  are  used  by  the 
railroad  industry,  by  rapid  transit  lines, 
by  subways,  in  mines,  and  in  industrial 
applications. 

Specifically  excluded  from  the  order 
are  light  rails  (less  than  30  kilograms  per 
meter  or  60  pounds  per  yard).  Also 
excluded  from  the  order  are  relay  rails, 
which  are  used  rails  taken  up  from 
primary  raifroad  track  and  relaid  in  a 
railroad  yard  or  on  a  secondary  track.  As 
a  result  of  a  changed  circumstances 
review  in  1996,  the  antidumping  duty  • 


'  See  Final  Results  of  Expedited  Sunset  Beview: 
New  Steel  Rail  from  Canada,  64  FR  73013 
(Decemtier  29.  1999)  and  Final  Results  of  Expedited 
Sunset  Review:  New  Steel  Rail  from  Canada.  64  FR 
73519  (December  30.  1999)  . 

2  See  Steel  Rails  From  Canada.  Investigations 
Nos.  701-TA-297  (Review)  and  731-TA^22 
(Review),  65  FR  4261(Ianuaiy  26,  2000). 


order  on  new  steel  rail  was  partially 
revoked  with  regard  to  lOQARA-A  new 
steel  rail,  except  light  rail,  from 
Canada.3  Also,  nominal  60  pounds  per 
yard  steel  rail  is  outside  the  scope  of 
this  order.'' 

This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  items  7302.10.1010, 
7302.10.1015,  7302.10.1035, 
7302.10.1045,  7302.10.5020, 
8548.90.0000.5  The  HTS  item  numbers 
are  provided  for  convenience  and 
customs  purposes.  The  written 
description  remains  dispositive. 

Determination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  these  antidumping 
duty  and  countervailing  duty  orders 
would  likely  lead  to  continuation  or 
recurrence  of  dumping  and  a 
countervailable  subsidy  and  material 
injury  to  an  industry  in  the  United 
States,  pursuant  to  section  751(d)(2)  of 
the  Act,  the  Department  hereby  orders 
the  continuation  of  the  antidumping 
duty  order  and  coimtervailing  duty 
order  on  new  steel  rail  from  Canada. 
The  Department  will  instruct  the  U.S. 
Customs  Service  to  continue  to  collect 
deposits  at  the  rate  in  effect  at  the  time 
of  entry  for  all  imports  of  subject 
merchandise. 

Pursuant  to  section  751(c)(6)(A)  of  the 
Act,  the  Department  intends  to  initiate 
the  next  five-year  review  of  these  orders 
not  later  than  January  2005. 

Dated:  February  3,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretaryfor  Import 

Administration. 

[FR  Doc.  00-2974  Filed  2-8-00;  8:45  ami 
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3  See  New  Steel  Rail.  Except  Light  Rail,  From 
Canada;  Final  Results  of  Changed  Circumstances 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews,  and  Revocation  in  Pprt  of 
Antidumping  and  Countervailing  Duty  Ordefs.  61 
FR  11607  (March  21,  1996). 

■•  See  New  Steel  Rail.  Except  Ught  Rail,  From 
Canada:  Notice  of  Termination  of  Changed 
Circumstances  Administrative  Reviews  and 
Clarification  of  Scope  Language,  63  FR  43137 
(August  12.  1998). 

^  Per  conversation  with  Apri)  Avalone  at  U.S. 
Customs  on  September  7,  1909. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-008] 

Certain  Circular  Welded  Cartx>n  Steel 
Pipes  and  Tut>es  From  Taiwan 

agency:  hnport  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limit  for  preliminary  results  of 
antidumping  duty  administrative 
review. 


Dated:  Januan'  28.  2000. 
Richard  O.  Weible, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  Group  III. 
[FR  Doc.  00-2972  Filed  2-6-00;  8:45  am] 
BILUNG  CODE  3510-OS-f> 


SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Taiwan.  The 
review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise,  and 
the  period  of  review  May  1, 1998 
through  April  30,  1999. 

EFFECTIVE  DATE:  Febraury  9,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Killiam  or  Robert  James, 
Enforcement  Group  III,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-3019  or  482-0649, 
respectively. 

SUPPLEMENTARY  INFORMATION:  We 
initiated  the  review  on  June  30,  1999  (64 
FR  35125)  following  a  request  made  by 
the  petitioners  on  May  28,  19ff9.  Section 
751(a)(3)(A)  of  the  Act  directs  the 
Department  to  make  a  preliminary 
determination  within  245  days  for  each 
administrative  review.  The  section 
provides,  however,  that  if  it  is  not 
practicable  to  complete  the  review 
within  the  foregoing  time,  the 
administering  authority  may  extend  that 
245-day  period  to  365  days.  Due  to  the 
reasons  enumerated  in  the 
Memorandum  from  Richard  Weible  to 
Joseph  A.  Spetrini,  Certain  Circular 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Taiwan,  Extension  of  Time  Limit 
for  the  Preliminary  Resufts.  dated 
January  28,  2000,  the  Department  has 
determined  that  it  is  not  practicable  to 
complete  this  review  within  the  245-day 
time  limit. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  limits  for  the 
preliminary  results  of  the  administrative 
review  by  120  days  to  May  30,  2000. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-809] 

Certain  Cut-to-Length  Cart>on  Steel 
Plate  From  Mexico:  Rescission  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  rescinding  the 
review  it  initiated  on  October  1,  1999  of 
the  antidumping  duty  order  on  certain 
cut-to-length  carbon  steel  plate  from 
Mexico  (64  FR  53318). 

EFFECTIVE  DATE:  Febraury  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Killiam  or  Robert  James,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone  (202)  482-3019  and  482- 
0649,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351  (1999). 

Background 

On  August  31,  1999,  the  sole 
respondent.  Altos  de  Homos  de  Mexico 
(AHMSA).  and  the  petitioners. 
Bethlehem  Steel  Corporation.  Geneva 
Steel.  Gulf  Lakes  Steel,  Inc.,  of  Alabama, 
Inland  Steel  Industries,  Inc.,  Lukens 
Steel  Company,  Sharon  Steel 
Corporation,  and  U.S.  Steel  Group  (a 
unit  of  USX  Corporation)  requested  that 
the  Department  conduct  an 
administrative  review  of  subject 
merchandise  exported  by  AHMSA  from 
Mexico  to  the  United  States  for  the 
period  August  1,  1998  through  July  31. 
1999.  On  October  1,  1999,  the 
Department  published  in  the  Federal 
Register  (64  FR  53318)  a  notice  of 
initiation  of  administrative  review  with 
respect  to  AHMSA  for  that  period.  The 
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petitioners  wi  lidrew  their  request  for  a 
review  on  December  21,  1999;  AHMSA 
withdrew  its  i  equest  on  December  28, 
1999. 

Rescission  of  leview 

Pursuant  to  19  CFR  351.213(d)(1),  the 
Department  w  ill  rescind  an 
administrativ(  i  review  if  a  party  that 
requested  the  review  withdraws  the 
request  withii  90  days  of  the  date  of 
publication  ol  the  notice  of  initiation  of 
the  requested  review.  Because  both 
parties'  withdrawals  were  submitted 
within  the  90- day  time  limit,  we  are 
rescinding  this  review.  We  will  issue 
appropriate  a|  )praisement  instructions 
directly  to  the  US  Customs  Service. 

This  notice  serves  as  a  reminder  to 
parties  subjec :  to  administrative 
protective  ore  ers  ( APO)  of  their 
responsibility  concerning  the 
disposition  ol  proprietary  information 
disclosed  unc  er  APO  in  accordance 
with  19  CFR  :  51.305(a}(3)(1999). 
Timely  writte  i  notification  of  the  retiim 
or  destructiot  of  APO  materials,  or 
conversion  to  judicial  protective  order, 
is  hereby  reqi  ested.  Failure  to  comply 
with  the  regu  ations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  notice  is  in  accordance  with 
section  777(i)  1)  of  the  Act,  19  CFR 
351.213(d)(1)  and  19  CFR  351.213(d)(4). 

Dated,  (anuai  y  28.  2000. 
Richard  O.  We  ble. 

Acting  Deputy .  \ssistant  Secretary  for  AD/ 

CVD  Enforcemt  nt  Gmup  III. 

IFR  Doc.  00-29  75  Filed  2-8-00;  8:45  am] 
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DEPARTMEF  T  OF  COMMERCE 
International  fTrade  Administration 

[A-580-807] 

Polyethelene  Terephthalate,  Film, 
Sheet,  and  Strip  From  Korea; 
Postponement  of  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 


Impi  )rt 


AGENCY: 

International 
Department 
ACTION: 
limit. 


Administration, 
Trade  Administration, 
Commerce 
Notide  of  extension  of  time 
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Department  of  Commerce 
Departmlent)  is  extending  the  time 
)reliminary  results  of  the 

review  of  the 
duty  order  on 
terephthalate  film,  sheet, 
a  Korea.  The  review  of  the 
duty  order  on 
terephthalate  film,  sheet, 

Korea.  The  review  covers 


three  manufacturers/exporters  of  the 
subject  merchandise  and  the  period 
June  1.  1998  through  May  31, 1999. 
EFFECTIVE  DATE:  February  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Heaney  or  Robert  James, 
Office  of  AD/CVD  Enforcement,  Group 
III,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230,  telephone;  (202)  482-4475  or 
482-0649,  respectively. 

Postponement  of  Preliminary  Results  of 
Review 

On  July  29, 1999,  the  Department 
initiated  this  administrative  review  of 
the  antidimiping  duty  order  on 
polyethylene  terephthalate  film,  sheet, 
and  strip  from  Korea.  (64  FR  41075). 
The  current  deadline  for  the  preliminary 
results  is  February  29,  2000.  We 
determine  that  it  is  not  practicable  to 
complete  this  review  withm  the  original 
time  frame.  (See  Memorandiun  to 
Joseph  A.  Spetrini  dated  February  3, 
2000.) 

Accordingly,  the  deadline  for  issuing 
the  preliminary  results  of  this  review  is 
now  no  later  than  May  1,  2000.  The 
deadline  for  issuing  the  final  results  of 
this  review  will  be  no  later  than  120 
days  from  the  publication  of  the 
preliminary  residts. 

This  extension  is  in  accordance  with 
secUon  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1675 
(a)(3)(A)). 

Dated:  February  3,  2000. 
Richard  Weible, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement,  Group  III. 
[FR  Doc.  00-2976  Filed  2-8-00;  8:45  am] 
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DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  012800G] 

Marine  Mammals;  File  No.  962-1562 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
The  North  Gulf  Oceanic  Society,  P.O. 
Box  15191,  Homer,  Alaska  99603,  has 
applied  in  due  form  for  a  permit  to  take 
North  Pacific  humpback  whales 
[Megaptera  novaeangliae)  for  purposes 
of  scientific  research. 


DATES:  Written  or  telefaxed  comments 

must  be  received  on  or  before  March  10, 

2000. 

ADDRESSES:  The  application  and  related 

documents  are  available  for  review 

upon  written  request  or  by  appointment 

in  the  following  office(s): 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Alaska 
Region,  NMFS,  709  W.  9th  Street, 
Federal  Building,  Room  461,  P.O.  Box 
21668,  Juneau,  AK  99802  (907/586- 
7235). 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
222-226). 

The  applicant  is  requesting 
authorization  to  harass,  up  to  6  times 
each,  up  to  500  North  Pacific  humpback 
whales  {Megaptera  novaeangliae) 
annually,  over  a  five  year  period,  during 
photo-identification  studies  in  Alaska 
waters. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  cissessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 


NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  February  2,  2000. 
Eugene  T.  Nitta, 

Acting  Chief,  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  00-2934  Filed  2-6-00;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Applications  of  the  Chicago  {Mercantile 
Exchange  for  Designation  as  a 
Contract  Market  in  Futures  and 
Options  on  Fh/e  Year  Agency  Notes 
and  Ten  Year  Agency  Notes 

AGENCY:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  terms 

and  conditions  of  proposed  commodity 

futures  and  options  contracts. 


SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  futures  and  options  on  five 
year  agency  notes  and  ten  year  agency 
notes.  The  proposals  were  submitted 
under  the  Commission's  45-day  Fast 
Tract  procedures.  The  Acting  Director  of 
the  Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purpose  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  February  24,  2000. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Conunodity 
Futiu-es  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  CME  five  and  ten  year 
agency  notes  futiires  and  options 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  contact  Thomas  Leahy  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  NW,  Washington,  DC  20581, 


telephone  (202)  418-5278.  Facsimile 
number:  (202)  418-5527.  Electronic 
mail:  tleahy@cftc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  designation  applications  were 
submitted  pursuant  to  the  Conunission's 
Fast  Track  procedures  for  streamlining 
the  review  of  futures  contract  rule 
amendments  and  new  contract 
approvals  (62  FR  10434).  Under  those 
procedures,  the  proposals,  absent  any 
contrary  action  by  the  Commi?sion,  may 
be  deemed  approved  at  the  close  of 
business  on  March  13,  2000,  45  days 
after  receipt  of  the  proposals.  In  view  of 
the  limited  period  under  the  Fast  Track 
procedures,  the  Commission  has 
determined  to  publish  for  public 
comment  notice  of  the  availability  of  the 
terms  and  conditions  for  15  days,  rather 
than  30  days  as  provided  for  proposals 
submitted  under  the  regular  review 
-procedures. 

Copies  of  the  terms  and  conditions 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW. 
Washington.  DC  20581.  Copies  of  the 
proposed  amendments  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address,  by  phone  at 
(202)  418-5100,  or  via  the  internet  on 
the  CFTC  website  at  www.cftc.gov 
under  "What's  New  &  Pending". 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1997)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  1 7  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments,  or  with  respect 
to  other  materials  submitted  by  the 
CME,  should  send  such  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre,  1155  21st  Street  NW. 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC.  on  February  3. 
2000. 

Richard  Shilts, 

Acting  Director. 

[FR  Doc.  00-2916  Filed  2-8-00;  8:45  am] 

BtUJNO  CODE  63S1-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Request  for  Comments  Concerning 
Proposed  Request  for  Approval  of  a 
Collection  of  Information — Safety 
Standard  for  Automatic  Residential 
Garage  Door  Operators 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Notice. 


SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C,  Chapter  35). 
the  Consumer  Product  Safety 
Commission  requests  comments  on  a 
proposed  request  for  extension  of 
approval  of  a  collection  of  information 
from  manufacturers  and  importers  of 
residential  garage  door  operators.  The 
collection  of  information  consists  of 
testing  and  recordkeeping  requirements 
in  certification  regulations 
implementing  the  Safety  Standard  for 
Automatic  Residential  Garage  Door 
Operators  (16  CFR  part  1211).  The 
Conmiission  will  consider  all  comments 
received  in  response  to  this  notice 
before  requesting  approval  of  this 
extension  of  a  collection  of  information 
from  the  Office  of  Management  and 
Budget. 

DATES:  The  Office  of  the  Secretary  must 
receive  written  comments  not  later  than 
April  10.  2000. 

ADDRESSES:  Written  comments  should 
be  captioned  "Residential  Garage  Door 
Operators"  and  mailed  to  the  Office  of 
the  Secretary,  Consimier  Product  Safety 
Commission.  Washington.  DC  20207.  or 
delivered  to  that  office.  Room  502,  4330 
East-West  Highway.  Bethesda.  Maryland 
20814.  Written  comments  may  also  be 
sent  to  the  Office  of  the  Secretary  by 
facsimile  at  (301)  504-0127  or  by  e-mail 
at  cpsc-os@cpsc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
extension  of  approval  of  the  collection 
of  information,  or  to  obtain  a  copy  of  16 
CFR  Part  121 1,  call  or  write  Linda  L. 
Glatz,  Office  of  Planning  and 
Evaluation.  Consumer  Product  Safety 
Commission.  Washington,  DC  20207; 
telephone  (301)  504-0416,  extension 
2226. 

SUPPLEMENTARY  INFORMATION:  In  1990, 
Congress  enacted  legislation  requiring 
residential  garage  door  operators  to 
comply  with  the  provisions  of  a 
standard  published  by  Underwriters 
Laboratories  to  protect  against 
entrapment.  The  Consumer  Product 
Safety  Improvement  Act  of  1990  (the 
Improvement  Act)  (Pub.  L.  101-608.  104 
Stat.  3110)  includes  requirements  that 
residential  garage  door  operators 
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manufactxired  on  or  after  January  1 , 
1993,  must  comply  with  die  entrapment 
protection  provisions  in  UL  Standard 
325  in  effect  qn  or  before  January  1, 
1992.  The  entrapment  protection 
requirements  pf  UL  Standard  325  are 
codified  as  thfc  Safety  Standard  for 
Automatic  Residential  Garage  Door 
Operators,  lejCFR  part  1211. 

The  Office  if  Management  and  Budget 
(OMB)  approved  the  collection  of 
information  concerning  the  Safety 
Standard  for  I  Automatic  Residential 
Garage  Door  C  Iperators  under  control 
number  3041--0125.  OMB's  most  recent 
approval  will  expire  on  April  30,  2000. 
The  Commiss  on  now  proposes  to 
request  an  exi  ension  of  approval 
without  chani  [es  of  this  collection  of 
information. 

A.  Certificatit  m  Requirements 

The  Improv  ement  Act  provides  that 
UL  Standard  J25  shall  be  considered  to 
be  a  consume  r  product  safety  standard 
issued  by  the  Consumer  Product  Safety 
Commission  i  mder  section  9  of  the 
Consumer  Pmduct  Safety  Act  (CPSA) 
(15  U.S.C.  201  i8}.  Section  14(a)  of  die 
CPSA  (15  U.S  .C.  2063(a))  requires 
manufacturers,  importers,  and  private 
labelers  of  a  c  onsumer  product  subject 
to  a  consume  ■  product  safety  standard 
to  issue  a  ceri  ificate  stating  that  the 
product  com]  ilies  with  all  applicable 
consumer  product  safety  standards. 
Section  14(a)]of  the  CPSA  also  requires 
that  the  certil  icate  of  compliance  must 
be  based  on  a  test  of  each  product  or 
upon  a  reasoi  lable  testing  program. 

Section  141  b)  of  the  CPSA  (15  U.S.C. 
2063(b))  auth  orizes  the  Commission  to 
issue  regulati  ons  to  prescribe  a 
reasonable  te  >ting  program  to  support 
certificates  o:  compliance  with  a 
consumer  product  safety  standard. 
Section  14(b!  of  the  CPSA  allows  firms 
that  are  requ  red  to  issue  certificates  of 
compliance  1 3  use  an  independent 
third-party  o  ■ganization  to  conduct  the 
testing  requii  ed  to  support  the 
certificate  of  compliance. 

Section  16  b)  of  die  CPSA  (15  U.S.C. 
2065(b))  aud:  orizes  the  Commission  to 
issue  rules  tc  require  establishment  and 
maintenance  of  records  necessary  to 
implement  tie  CPSA  or  determine 
compliance  i  vith  rules  issued  under  the 
authority  of  he  CPSA.  On  December  22, 
1992,  the  Co  nmission  issued  rules 
prescribing  r  equirements  for  a 
reasonable  t«  sting  program  to  support 
certificates  o  "  compliance  with  the 
Safety  Stand  ird  for  Automatic 
Residential  Garage  Door  Operators  (57 
FR  60449).  These  regulations  also 
require  man  ifacturers,  importers,  and 
private  label  ers  of  residential  garage 
door  operate  rs  to  establish  and  maintain 


records  to  demonstrate  compliance  with 
the  requirements  for  testing  to  support 
certification  of  compliance.  16  CFR  Part 
1211,  Subparts  B  and  C. 

The  Commission  uses  the  information 
compiled  and  maintained  by 
manufacturers  and  importers  of 
residential  garage  door  operators  to 
protect  consumers  from  risks  of  death 
and  injiuy  resulting  fi-om  entrapment 
accidents  associated  with  garage  door 
operators?More  specifically,  the 
Commission  uses  this  information  to 
determine  whether  the  products 
produced  emd  imported  by  those  firms 
comply  with  the  standard.  The 
Commission  also  uses  this  information 
to  facilitate  corrective  action  if  any 
residential  garage  door  operators  fail  to 
comply  with  the  standard  in  a  manner 
that  creates  a  substantial  risk  of  injury 
to  the  public. 

B.  Estimated  Burden 

The  Commission  staff  estimates  that 
about  22  firms  are  subject  to  the  testing 
and  recordkeeping  requirements  of  the 
certification  regulations.  The  staff 
estimates  that  each  respondent  will 
spend  60  horns  annually  on  the 
collection  of  information  for  a  total  of 
about  1320  hours.  Using  an  hourly  rate 
of  $13.50,  based  on  1999  Statistical 
Abstract  data  for  average  all  private 
sector  wages,  the  total  industry  cost 
would  be  about  $18,000. 

C.  Request  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  collection  of 
information.  The  Commission 
specifically  solicits  information  relevant 
to  the  following  topics: 

— Whether  the  collection  of 
information  described  above  is 
necessary  for  the  proper  performance  of 
the  Commission's  functions,  including 
whether  the  information  would  have 
practical  utility; 

— Whether  the  estimated  burden  of 
the  proposed  collection  of  information 
is  accinate; 

—Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected 
could  be  enhanced;  and 

— Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  forms  of 
information  technology. 

Dated:  February  4.  2000. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  00-2918  Filed  2-8-00;  8:45  am] 

BH.UNG  CODE  63S5-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  Monday,  February  14, 

2000,  11:30  a.m. 

LOCATION:  Room  410,  East  West  Towers, 

4330  East  West  Highway,  Bethesda. 

Maryland. 

STATUS: 

Closed  to  the  Public. 
Matter  to  be  Considered: 
Compliance  Operational  Matter  (OSit 
5756) 

The  Commission  and  staff  will 
discuss  a  compliance  operational 
matter. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bediesda,  MD  20207  (301)  504-0800. 

Dated:  February  7,  2000. 
Sadye  E.  Dunn, 
Secretary. 
[FR  Doc.  00-3151  Filed  2-7-00;  2:58  pm] 

BILUNG  CODE  6355-01 -M 


DEPARTMENT  OF  EDUCATION 

Submission  of  Data  by  State 
Educational  Agencies 

agency:  National  Center  for  Education 
Statistics,  Department  of  Education. 
ACTION:  Notice  of  dates  of  submission 
of  state  revenue  and  expenditure  reports 
for  fiscal  year  1999  and  of  revisions  to 
those  reports. 

SUMMARY:  The  Secretary  of  Education 
aimounces  dates  for  the  submission  by 
state  educational  agencies  (SEAs)  of 
expenditure  and  revenue  data  and 
average  daily  attendance  statistics  on  ED 
Form  2447  (the  National  Public 
Education  Financial  Survey)  for  fiscal 
year  (FY)  1999.  The  Secretary  sets  these 
dates  to  ensure  that  data  are  available  to 
serve  as  the  basis  for  timely  distribution 
of  Federal  funds.  The  U.S.  Bureau  of  the 
Census  is  the  data  collection  agent  for 
the  Department's  National  Center  for 
Education  Statistics  (NCES).  The  data 
will  be  published  by  NCES  and  will  be 
used  by  the  Secretary  in  the  calcidation 
of  allocations  for  FY  2001  appropriated 
funds. 

DATES:  The  date  on  which  submissions 
will  first  be  accepted  is  March  15,  2000. 
The  mandatory  deadline  for  the  final 
submission  of  all  data,  including  any 
revisions  to  previously  submitted  data, 
is  September  5,  2000. 


ADDRESSES:  SEAs  may  mail  ED  Form 
2447  to:  Bureau  of  the  Census, 
ATTENTION:  Governments  Division, 
Washington,  DC  20233-6800. 

Alternatively,  SEAs  may  hand  deliver 
submissions  by  4  p.m.  (Eastern  Time)  to: 
Governments  Division,  Bureau  of  the 
Census,  8905  Presidential  Parkway, 
Washington  Plaza  II,  Room  508,  Upper 
Marlboro,  MD. 

If  an  SEA's  submission  is  received  by 
the  Bureau  of  the  Census  after 
September  5,  in  order  for  the 
submission  to  be  accepted,  the  SEA 
must  show  one  of  the  following  as  proof 
that  the  submission  was  mailed  on  or 
before  the  mandatory  deadline  date: 

1.  A  legibly  dated  U.S.  Postal  Service 
postmark. 

2.  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

3.  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

4.  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  the  SEA  mails  ED  Form  2447 
through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing: 

1.  A  private  metered  postmark. 

2.  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  SEA  should  check 
with  its  local  post  office. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Lawrence  R.  MacDonald,  Chief,  Bureau 
of  the  Census,  ATTENTION: 
Goverrunents  Division,  Washington,  DC 
20233-6800.  Telephone:  (301)  457- 
1574.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to:  Frank  Johnson,  National 
Center  for  Education  Statistics,  U.S. 
Department  of  Education,  Washington, 
DC  20208-5651.  Telephone:  (202)  219- 
1618. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  section  404(a)  of  the 
National  Education  Statistics  Act  of 
1994  (20  U.S.C.  9003(a)),  which 
authorizes  NCES  to  gather  data  on  the 
financing  of  education,  NCES  collects 
data  aimually  from  SEAs  through  ED 
Form  2447.  The  report  from  SEAs 
includes  attendance,  revenue,  and 
expenditure  data  from  which  NCES 
determines  the  average  state  per  pupil 
expenditure  (SPPE)  for  elementary  and 
secondary  education,  as  defined  in  the 
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Elementary  and  Secondary  Education 
Act  of  1965  (ESEA)  (20  U.S.C.  8801(12)) 
In  addition  to  using  the  SPPE  data  as 
useful  information  on  the  financing  of 
elementary  and  secondary  education, 
:     the  Secretary  uses  these  data  directly  in 
calculating  allocations  for  certain 
formula  grant  programs,  including  Title 
I  of  the  Elementary  and  Secondary 
Education  Act  of  1965  as  amended  by 
the  Improving  America's  Schools  Act  of 
1994  (Title  I),  Impact  Aid,  and  Indian 
Education.  Other  programs  such  as  the 
Goals  2000:  Educate  America  Act,  the 
Technology  Literacy  Challenge  Fund, 
the  Education  for  Homeless  Children 
and  Youth  Program  under  Title  VII  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act,  the  Dwight  D. 
Eisenhower  Professional  Development 
Program,  and  the  Safe  and  Drug-Free 
Schools  and  Communities  Program 
make  use  of  SPPE  data  indirectly 
because  their  formulas  are  based,  in 
whole  or  in  part,  on  State  Title  I 
allocations. 

In  January  2000,  the  Bureau  of  the 
Census,  acting  as  the  data  collection 
agent  for  NCES,  will  mail  to  SEAs  ED 
Form  2447  with  instructions  and 
request  that  SEAs  submit  data  to  the 
Bureau  of  the  Census  on  March  15, 
2000,  or  as  soon  as  possible  thereafter. 
SEAs  are  urged  to  submit  accurate  and 
complete  data  on  March  15,  or  as  soon 
as  possible  thereafter,  to  facilitate  timely 
processing.  Submissions  by  SEAs  to  the 
Bureau  of  the  Census  will  be  checked 
for  accuracy  and  returned  to  each  SEA 
for  verification.  All  data,  including  any 
revisions,  must  be  submitted  to  the 
Bureau  of  the  Census  by  an  SEA  not 
later  than  September  5,  2000. 

Having  accurate  and  consistem 
information,  on  time,  is  critical  to  an 
efficient  and  fair  allocation  process,  as 
well  as  the  NCES  statistical  process.  To 
ensiu^  timely  distribution  of  Federal 
education  funds  based  on  the  best,  most 
accurate  data  available,  NCES 
establishes,  for  allocation  purposes, 
September  5,  2000,  as  the  final  date  by 
which  ED  Form  2447  must  be 
submitted.  However,  if  an  SEA  submits 
revised  data  after  the  final  deadline  that 
results  in  a  lower  SPPE  figure,  its 
allocations  may  be  adjusted  downward 
or  the  Department  may  request  the  SEA 
to  return  funds.  SEAs  should  be  aware 
that  all  of  these  data  are  subject  to  audit 
and  that,  if  any  inaccuracies  are 
discovered  in  the  audit  process,  the 
Department  may  seek  recovery  of 
overpayments  for  the  applicable 
programs.  If  an  SEA  submits  revised 
data  after  September  5,  the  data  may 
also  be  too  late  to  be  included  in  the 
final  NCES  published  dataset. 


Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.Bov/fedreg.htm 
http://www.ea.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  hee  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 
Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  htip://www.access.gpo.gov/nara/ 
index.html 

Authority:  20  U.S.C.  9003(a). 

Dated:  February  4,  2000. 

C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

(FR  Doc.  00-2948  Filed  2-S-OO;  8:45  am] 

BILUNO  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  Nos.  EA-151-A  and  EA-152-A] 

Application  To  Export  Electric  Energy; 
Tractebel  Energy  Marketing,  Inc. 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 


SUMMARY:  Tractebel  Energy  Marketing. 
Inc.  (TEMI)  has  applied  for  renewal  of 
its  authority  to  transmit  electric  energy 
from  the  United  States  to  Mexico  and  to 
Canada  pursuant  to  section  202(e)  of  the 
Federal  Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  March  10,  2000. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue.  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Mintz  (Program  Office)  202-586- 
9506  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
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require  authori  ation  under  section 
202(e)  of  the  Fe  deral  Power  Act  (FPA) 
(16U.S.C.  824a(e)). 

On  July  14,  1 997,  the  Office  of  Fossil 
Energy  (FE)  of  I  he  Department  of  Energy 
issued  Order  N  J.  EA-151  authorizing 
TEMI  to  transrr  it  electric  energy  from 
the  United  Stat  is  to  Mexico  as  a  power 
marketer  using  the  international  electric 
transmission  fa  cilities  owned  and 
operated  by  Sai  i  Diego  Gas  and  Electric 
Company,  El  Pfso  Electric  Company, 
Central  Power  ind  Light  Company,  and 
Comision  Fede  ral  de  Electricidad,  the 
national  electri:  utility  of  Mexico.  That 
two-year  autho  rization  expired  on  July 
14.  1999. 

On  August  1  i,  1997,  FE  issued  Order 
No.  EA-152  au  thorizing  TEMI  to 
transmit  electti  c  energy  to  Canada  as  a 
power  markete  •  using  the  international 
electric  transm  ssion  facilities  owned 
and  operated  hy  Basin  Electric  Power 
Cooperative,  B  )imeville  Power 
Administratior ,  Citizens  Utilities, 
Detroit  Edison,  Eastern  Maine  Electric 
Cooperative,  Jcint  Owners  of  the 
Highgate  Proje  :t,  Maine  Electric  Power 
Company,  Maiie  Public  Service 
Company,  Minoesota  Power,  Minnkota 
Power  CooperJtive,  New  York  Power 
Authority,  Nia  ;ara  Mohawk  Power 
Corp.,  Norther  i  States  Power,  and 
Vermont  Elect  ic  Transmission 
Company.  Tha;  two-year  authorization 
expired  on  Auijust  13.  1999. 

On  January  :  3.  2000,  TEMI  fded  two 
separate  applic  ations  with  FE  for 
renewal  of  the  export  authority 
contained  in  Crder  Nos.  EA-151  and 
EA-152.  TEMI  has  requested  those 
authorizations  be  issued  for  five  year 
terms  and  that  the  international 
transmission  facilities  of  Long  Sault, 
Inc.  be  added  1  o  the  list  of  authorized 
export  points  i  n  the  authorization  to 
export  to  Cana  da. 

Procedural  Mi  itters 

Any  person  desiring  to  become  a 
party  to  this  pi  oceeding  or  to  be  heard 
by  filing  conui  lents  or  protests  to  this 
application  sh  auld  file  a  petition  to 
intervene,  con  ment  or  protest  at  the 
address  provi<  ed  above  in  accordance 
with  §§  385.21 1  or  385.214  of  the 
FERC's  Rules  )f  Practice  and  Procedures 
(18  CFR  385.2 11.  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  file(  I  with  the  DOE  on  or 
before  the  dat(  i  listed  above. 

Comments  (  n  TEMI's  request  to 
export  to  Mex  co  should  be  clearly 
marked  with  1  tocket  EA-151-A. 
Comments  on  the  TEMI  request  to 
export  to  Cans  da  should  be  clearly 
marked  with  Docket  EA-152-A. 
Additional  co  jies  are  to  be  filed  directly 
with  Howard  i.  Shafferman,  Ballard 


Spahr  Andrews  &  Ingersoll,  601  13th 
Street.  NW,  Suite  1000  South, 
Washington,  DC  20005-2205  and  Jeff 
Brattain,  Tractebel  Energy  Marketing, 
Inc..  1177  West  Loop  South,  Suite  800. 
Houston.  TX  77027. 

DOE  notes  that  the  circimistances 
described  in  these  applications  are 
virtually  identical  to  those  for  which 
export  authority  had  previously  been 
granted  in  FE  Order  EA-151  and  FE 
Order  EA-152.  Consequently,  DOE 
believes  that  it  has  adequately  satisfied 
its  responsibilities  under  the  National 
Environmental  Policy  Act  of  1969 
through  the  dociunentation  of  a 
categorical  exclusion  in  the  FE  Docket 
EA-151  and  FE  Docket  EA-152 
proceedings. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs,"  then 
"Electricity  Regulation."  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington.  D.C..  on  February  3, 
2000. 
Anthony  |.  Come, 

Deputy  Director,  Electric  Power  Regulation. 

Office  of  Coal  and  Power  Im/Ex,  Office  of 

Coal  and  Power  Systems,  Office  of  Fossil 

Energy. 

[FR  Doc.  00-2921  Filed  2-«-00;  8:45  am] 

BILUNG  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Pantex  Piant 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Pantex  Plant, 
Amarillo,  Texas.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63,  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATE  AND  TIME:  Tuesday,  February  22. 
2000:  1:00  p.m.— 5:00  p.m. 
ADDRESSES:  Amarillo  College,  Business 
Center,  1314  South  Polk  Street, 
Amarillo,  TX. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
S.  Johnson,  Assistant  Area  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo,  TX 
79120  (806) 477-3125. 


SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  advise  the  Department  of  Energy  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 
1:00 — Welcome- Agenda  Review- 
Approval  of  minutes 
1:15— Co-Chair  Comments 
1:30 — Task  Force/ Subcommittee 

Reports 
2:00 — Updates-Occurrence  Reports-DOE 
2:30 — Ex-Officio  Reports 
3:00 — Presentation  and  Questions  and 

Answers  (To  Be  Decided) 
3:45 — Groundwater  Briefing  on 

Remediation  Program 
4:15 — Public  Conmients 
4:30 — Closing  Comments  / 

4:45 — Adjomn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Jerry  Johnson's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  every 
reasonable  provision  will  be  made  to 
accommodate  the  request  in  the  agenda. 
The  Deputy  Designated  Federal  Official 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  conaments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  am  to  10:00  p.m.  Monday 
through  Thursday;  7:45  am  to  5:00  p.m. 
on  Friday;  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  p.m.  to  6:00  p.m.  on 
Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street, 
Panhandle,  TX  phone  (806)  537-3742. 
Horn's  of  operation  are  from  9:00  am  to 
7:00  pm  on  Monday;  9:00  am  to  5:00 
p.m.  Tuesday  through  Friday;  and 
closed  Saturday  and  Sunday  as  well  as 
Federal  Holidays.  Minutes  will  also  be 
available  by  writing  or  calling  Jerry  S. 
Johnson  at  the  address  or  telephone 
number  listed  above. 


Issued  at  Washington,  DC  on  February  4 

2000r 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  00-2920  Filed  2-8-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  CP96-684-001] 

Interenergy  Sheffield  Processing 
Company,  Bear  Paw  Energy,  L.LC.; 
Notice  of  Filing 

February  3,  2000. 

Take  notice  that  on  January  28,  2000, 
Bear  Paw  Energy,  L.L.C.,  a  Delaware 
limited  liability  company,  whose 
mailing  address  is  3170  17th  Street, 
Suite  2750,  Denver,  Colorado  80202, 
filed  in  Docket  No.  CP96-684-001 ,  a 
request  seeking  that  the  Section  3 
authorization  and  Presidential  Permit 
held  in  the  name  of  its  predecessor 
company,  Interenergy  Sheffield 
Processing  Company,  be  changed  to 
recognize  its  company's  reorganization 
and  change  in  its  corporate  name,  all  as 
more  fully  set  forth  in  the  filing  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Bear  Paw  Energy,  L.L.C.  states  that  in 
1997  a  Section  3  authorization  and 
Presidential  Permit  were  granted  in  the 
*•  above  captioned  proceeding  to 
Interenergy  Sheffield  Processing 
Company  (Interenergy  Sheffield),  a 
general  partnership  between  Bear  Paw 
Energy  Inc.  and  Interenergy 
Corporation.  These  authorizations 
permitted  Interenergy  Sheffield,  an 
otherwise  non-jurisdictional  natural  gas 
gathering  and  processing  system,  to 
construct  and  operate  natural  gas 
facilities  at  the  International  Boimdary 
line  near  Portal,  North  Dakota,  to  import 
gas  bom  Canada.  Bear  Paw  Energy, 
L.L.C.  also  states  that,  in  1998,  Bear  Paw 
Energy  Inc.  became  the  sole  and  direct 
owner  of  the  gathering  and  processing 
system  and  the  border  crossing 
facilities.  In  the  present  filing.  Bear  Paw 
Energy,  L.L.C.  iirforms  the  Commission 
that,  as  of  January  20,  2000,  Bear  Paw 
Energy  Inc.  was  merged  into  a  Delaware 
limited  liability  company,  with  its 
ultimate  name  change  to  Bear  Paw 
Energy,  L.L.C.  Bear  Paw  Energy,  L.LC. 
states  that  these  transactions  do  not,  in 
any  way,  alter  the  operation  of  the 
gathering  and  processing  system  or  the 
border  crossing  facilities. 

Bear  Paw  Energy,  L.L.C.  requests  that 
the  Commission  modify  its  records  in 


the  above  captioned  proceeding  to 
reflect  the  final  name  change,  such  that 
the  Section  3  authorization  and 
Presidential  Permit  previously  granted 
to  Interenergy  Sheffield  will  hereafter  be 
in  the  name  of  Bear  Paw  Energy,  L.L.C. 
In  the  alternative.  Bear  Paw  Energy, 
L.L.C.  requests  that  a  new  Section  3 
authorization  and  Presidential  Permit  be 
granted  in  its  own  name. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should,  on  or  before,  February  22, 
2000,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  protest  or  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rule  211  or  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Any  person  wishing 
tq,  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

David  P.  Boergere, 

Secretary. 

(FR  Doc.  00-2886  Filed  2-8-00:  8:45  am) 

BHJJNQ  CODE  6717-01-M 


DEPARTIWENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 63-000,  CP99-1 65-000 
and  CP99-1 66-000] 

Questar  Southern  Trails  Pipeline 
Company;  Notice  of  IMeeting 

February  3,  2000. 

Take  notice  that  a  meeting  will  fee 
held  in  the  above-docketed  proceedings 
on  Thursday,  February  24,  2000,  at  10: 
a.m.,  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  The  purpose  of 
the  meeting  is  to  clarify  and  ascertain 
additional  information  regarding 
Questar  Line  90  Company's  request  of 
November  9,  1999,  for  an  opinion  from 
the  General  Counsel  that  certain 
prospective  salvage  activities  related  to 
Line  90  Company's  oil  pipeline 
purchased  from  ARCO  Pipe  Line 
Company  are  nonjurisdictional  and  will 
not  require  prior  certificate 
authorization.  Line  90  Company  is  also 
concerned  that  these  activities  will  not 
prejudice  Questar  Southern  Trails 
Pipeline  Company's  pending  certificate 


application  in  Docket  No.  CP99-163- 
000  et  al.  to  acquire  (from  Line  90      _ 
Company),  convert,  and  operate  the 
heretofore  oil  pipeline  for  the 
transportation  of  natural  gas  in 
interstate  commerce. 

Specifically,  all  of  the  parties  should 
be  prepared  for  a  discussion  on  the 
following  questions,  among  others, 
relating  to  the  requested  General 
Counsel  interpretation: 

What  are  the  specific  activities  to  be 
undertaken  by  Line  90  Company  with 
respect  to  the  oil  pipeline  and  why? 
Identify  specific  equipment/facilities. 

Would  the  specific  activities, 
including  removal  of  facilities  and 
equipment,  be  undertaken  regardless  of 
whether  the  conversion  of  the  oil 
pipeline  to  natural  gas  was  planned? 

What  are  the  "environmental 
remediation  obligations"  of  ARCQwith 
respect  to  the  subject  pipeline,  and  what 
is  the  reason  for  and  natiire  of  Line  90 
Company's  involvement  in  such 
measures?  What  is  ARCO's  schedule  for 
all  remaining  activities  associated  with 
the  oil  pipeline? 

Any  party,  as  defined  in  18  CFR 
385.214,  and  any  participant,  as  defined 
in  18  CFR  385.102(b),  in  the  above- 
captioned  proceedings  are  invited  to 
participate  in  the  meeting.  However,  no 
topics  other  than  those  pertaining  to  the 
requested  General  Counsel  opinion  will 
be  considered.  For  additional 
information,  please  contact  Dennis 
Vasapoli  (202)  208-0461  or  Robert 
Christin  (202)  208-1022,  at  the 
Commission. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-2887  Filed  2-8-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-48-001} 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application 

February  3,  2000. 

Take  notice  that  on  January  24,  2000, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  1001  Louisiana,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP- 
48-000,  to  amend  its  original 
application  (Application)  filed  in  that 
docket  on  December  10,  1999. 
Tennessee  states  that  the  purpose  of  the 
amendment  is  to  revise  that  text  of  the 
Application  and  certain  exhibits  to 
correct  an  inadvertent  mistake  in  the 
,rate  amounts  originally  provided.  The 
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rate  is  changed  from  a  fixed  monthly 
reservation  charge  of  $1,1967  per 
dekatherm  {Dtl  i)  and  a  fixed  commodity 
charge  of  $.003 1  per  Dth  to  a  fixed 
monthly  reservation  charge  of  $1.1298 
per  Dth  and  a  f  -xed  commodity  charge 
Tennessee  also  states  that  it 
certain  language  in  the 
Application  anjd  in  an  exhibit  to  the 
transportation  agreement  included  with 
the  Applicatioi  i  in  order  to  clarify  the 
surcharges  thai  it  intends  to  discount 
under  the  negotiated  rate  agreement 
proposed  in  thi ;  Application.  Termessee 
requests  that  tl  le  Commission  approve 
the  Applicatioi  i  as  amended  by 
September  1 ,  23000. 

Any  person  desiring  to  be  heard  or  to 
make  any  prot(  ist  with  reference  to  said 
application  should  on  or  before 
February  24,  2000,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Nl,  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  tlFR  385.214  and 
385.211)  and  tte  Regulations  imder  the 
Natural  Gas  Ait  (18  CFR  157.10).  All 
protests  filed  \j^ith  the  Commission  will 
be  considered  ^y  it  in  determining  the 
ion  to  be  taken  but  will 

e  the  protestants  parties 
ng.  Any  person  wishing 
to  a  proceeding  or  to 
participate  as  i  party  in  any  hearing 
therein  must  f  le  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  furthei  notice  that,  pursuant  to 
the  authority  qontained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Section  7  and  15  of  the  Natural  Gas  Act 
and  the  Comn  ission's  Rules  of  Practice 
and  Procedun  ,  a  hearing  will  be  held 
without  notic<  i  before  the  Commission 
or  its  designee  on  this  application  if  no 
motion  to  inte  rvene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  re\  iew  of  the  matter  finds 
that  a  grant  of  the  certificate  is  required 
by  the  public  :onvenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  c  n  its  motion  believes  that 
a  formal  heari  ng  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  j  rocedure  herein  provided 
for,  unless  otl  lerwise  advised,  it  will  be 
urmecessary  \  or  Tennessee  to  appear  or 
be  representei  1  at  the  hearing. 

David  P.  Boergi  irs. 

Secretary. 

[FR  Doc.  00-28  88  Filed  2-8-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-1 242-000.  et  al.] 

CIrmrgy  Services,  Inc.,  et  al.,  Electric 
Rate  and  Corporate  Regulation  Filings 

February  2,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cinergy  Services,  Inc. 

(Docket  No.  EROO-1 242-000] 

Take  notice  that  on  January  27,  2000, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (the  Tariff)  entered  into  between 
Cinergy  and  UtiliCorp  United, 
Inc.(UtiliCorp). 

Cinergy  and  British  are  requesting  an 
effective  date  of  January  10,  2000. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Qnergy  Services,  Inc. 

[Docket  No.  EROO-1 24  3-000] 

Take  notice  that  on  January  27,  2000, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Cinergy  Services,  Inc.  (Cinergy,  the 
Customer). 

This  service  agreement  has  a  yearly 
firm  transmission  service  with 
American  Electric  Power  via  the 
Zimmer  Generating  Station  Unit  No.  1 . 

Cinergy  and  Cinergy,  the  Customer 
are  requesting  an  effective  date  of 
January  1,  2000. 

Coi77ment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cinergy  Services,  Inc. 

(Docket  No.  EROO-1244-OOOl 

Take  notice  that  on  January  27,  2000, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  service  agreement 
imder  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Cinergy  Services,  Inc.  (Cinergy,  the 
Customer). 

This  service  agreement  has  a  yearly 
firm  transmission  service  with  Northern 
Indiana  Public  Service  Company  via  the 
Gibson  Unit  No.  5  Generating  Station. 

Cinergy  and  Cinergy,  the  Customer 
are  requesting  an  effective  date  of 
February  1,  2000. 


Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  EROO-1245-OOO] 

Take  notice  that  on  January  27,  2000. 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply)  filed  Supplemept  No.  21  to  add 
one  (1)  new  Customer  to  the  Market 
Rate  Tariff  under  which  Allegheny 
Energy  Supply  offers  generation 
services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  December  28, 
1999  to  The  Dayton  Power  and  Light 
Company. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Conmiission,  and  all  parties  of 
record. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Public  Service 
Corporation 

pocket  No.  EROO-1 246-000] 

Take  notice  that  on  January  27.  2000. 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  an  executed  service 
agreement  with  Williams  Energy 
Marketing  and  Trading  Co.  imder  its 
Market-Based  Rate  Tariff. 

Wisconsin  Public  Service  Corporation 
has  requested  an  effective  date  of 
December  30,  1999. 

Comment  date:  February  17.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Kansas  City  Power  &  Light  Company 

[Docket  No.  EROO-1 24 7-000] 

Take  notice  that  on  January  27.  2000, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  nine  Service 
Agreements  dated  December  20.  1999. 

KCPL  proposes  an  effective  date  of 
February  1.  2000.  These  Agreements 
provide  for  the  rates  and  charges  for 
Firm  Point-to-Point  Transmission 
Service  by  KCPL  for  wholesale 
transactions. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreements  are  KCPL's  rates 
and  charges  in  the  compliance  filing  to 
FERC  Order  888-A  in  Docket  No. 
OA97-636-000. 


Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Duke  Power  a  division  of  Duke 
Energy  Corporation 

[Docket  No.  EROO-1 248-000] 

Take  notice  that  on  January  27,  2000, 
Duke  Power  (Duke),  a  division  of  Duke 
Energy  Corporation,  tendered  for  filing 
a  Service  Agreement  with  Clinton 
Energy  Management  Services,  Inc.  for 
power  sales  at  market-based  rates. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  January  20,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROO-1 249-000] 

Take  notice  that  on  January  27,  2000, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  filed  an  amended 
Transaction  Agreement  (Agreement) 
with  Constellation  Energy  Source,  Inc. 
(CES)  pursuant  to  Virginia  Power's 
Service  Agreement  with  CES  under  its 
FERC  Electric  Tariff,  Second  Revised 
Volume  No.  FV. 

Virginia  Power  requests  that  the 
Commission  waive  its  notice  of  filing 
requirements  to  allow  the  agreement,  as 
amended,  to  become  effective  January  1 
2000. 

Comment  date:  February  17,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tacoma  Energy  Recovery  Company 

[Docket  No.  EROO-1 250-000] 

Take  notice  that  on  January  27,  2000, 
Tacoma  Energy  Recovery  Company 
(Operator),  a  corporation  organized 
under  the  laws  of  the  State  of  Delaware, 
petitioned  the  Commission  for  an  order: 
(1)  A  ccepting  Operator's  Rate  Schedule 
FERC  No.  1;  (2)  granting  waiver  of 
certain  requirements  under  Subparts  B 
and  C  of  Part  35  of  the  regulations;  and 
(3)  granting  certain  blanket  approvals. 
Operator  is  an  indirect  subsidiary  of 
Northern  States  Power  Company. 

Comment  date:  February  17.  2000,.in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PG&E  Energy  Trading— Power,  LJP. 

[Docket  No.  EROO-1 25 1-000) 

Take  notice  that  on  January  27,  2000, 
PG&E  Energy  Trading-Power,  L.P. 
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(PGET),  7500  Old  Georgetown  Road, 
Bethesda,  Maryland  20814,  filed 
revisions  to  its  Electric  Rate  Schedule 
No.  1  providing  for  the  resale  of  Firm 
Transmission  Rights  pursuant  to  the 
Commission's  November  10,  1999  Order 
in  Docket  No.  ER  99-3594-000. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Potomac  Electric  Power  Company 

[Docket  No.  EROO-1 252-000] 

Take  notice  that  on  January  27.  2000, 
Potomac  Electric  Power  Company 
(Pepco)  tendered  for  filing  a  service 
agreement  pursuant  to  Pepco  FERC 
Electric  Tariff,  Original  Volume  No.  4, 
entered  into  between  Pepco  and: 
Delmarva  Power  &  Light  Company; 
Dayton  Power  and  Light  Company; 
Rainbow  Energy  Marketing  Corporation 
and  Merchant  Energy  Group  of  the 
Americas,  Inc. 

An  effective  date  of  May  14,  1999  for 
these  service  agreements,  with  waiver  of 
notice,  is  requested. 

Comment  date:  February  17,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Potomac  Electric  Power  Company 

[Docket  No.  EROO-1253-000] 

Take  notice  that  on  January  27,  2000, 
Potomac  Electric  Power  Company 
(Pepco)  tendered  for  filing  a  service 
agreement  pursuant  to  Pepco  FERC 
Electric  Tariff.  Original  Volume  No.  4, 
entered  into  between  Pepco  and  DTE 
Energy  Trading.  Inc. 

An  effective  date  of  Jime  8, 1999  for 
this  service  agreement,  with  waiver  of 
notice,  is  requested. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Potomac  Electric  Power  Company 

[Docket  No.  EROO-1254-000] 

Take  notice  that  on  January  27,  2000, 
Potomac  Electric  Power  Company 
(Pepco)  tendered  for  filing  a  service 
agreement  pursuant  to  Pepco  FERC 
Electric  Tariff,  Original  Volimie  No.  4, 
entered  into  between  Pepco  and  PG&E 
Energy  Trading — Power,  L.P. 

An  effective  date  of  October  1,  1999 
for  this  service  agreement,  with  waiver 
of  notice,  is  requested. 

Comment  date:  February  17,  2000,  in 
accohlance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Potomac  Electric  Power  Company 

[Docket  No.  EROO-1 255-000] 

Take  notice  that  on  January  27,  2000, 
Potomac  Electric  Power  Company 
(Pepco)  tendered  for  filing  a  service 


agreement  piu^uant  to  Pepco  FERC 
Electric  Tariff,  Original  Volimie  No.  4, 
entered  into  between  Pepco  and: 
Cinergy  Services,  Inc.  as  agent  for  and 
on  behalf  of  The  Cincinnati  Gas  and 
Electric  Company  and  PSI  Energy,  Inc. 
collectively  Cinergy  Operating 
Companies. 

An  effective  date  of  May  6,  1999  for 
this  service  agreement,  with  waiver  of 
notice,  is  requested. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  EROO-1 3 15-000] 

Take  notice  that  on  January  28,  2000, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  two  firm 
Transmission  Service  Agreements 
between  NSP  and  NSP  Energy 
Marketing. 

NSP  requests  that  the  Commission 
accept  the  Agreements  effective  January 
1,  2000,  and  requests  waiver  of  the 
Conunission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  February  18,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Power  and  Light  Company 
and  West  Texas  Utilities  Company 

(Docket  No.  EROO-1316-000] 

Take  notice  that  on  January  28,  2000, 
Central  Power  and  Light  Company 
(CPL),  and  West  Texas  UtihUes 
Company  (WTU),  tendered  for  filing  a 
service  agreement  under  the  Central  and 
South  West  Open  Access  Transmission 
Tariff  with  Sharyland  Utilities,  L.P., 
(Sharyland). 

CPL  and  WTU  seek  an  effective  date 
of  January  1,  2000  for  the  agreement. 

Copies  of  the  filing  were  served  on 
Sharyland  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  February  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  EROO-1 31 7-000] 

Take  notice  that  on  January  28,  2000, 
Central  Vermont  Public  Service 
Corporation  tendered  for  filing  Network 
Integration  Transmission  Service 
Agreements  and  Network  Operating 
Agreements  with  Vermont  Electric 
Cooperative,  Inc.;  Woodsville  Fire 
District  Water  and  Light  Department; 
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Village  of  John!  on  Water  and  Light 
Department;  Re  Chester  Electric  Light 
and  Power  Con  ipany;  Village  of  Ludlow 
Electric  Light  Department;  Lyndonville 
Electric  Department;  and  Village  of 
Hyde  Park  Watjr  and  Light  Department 
for  service  und  n  Central  Vermont's 
Open  Access  T  ransmission  Tariff  No.  7. 

Central  Vem  ont  requests  that  the 
Commission  w  live  its  notice  of  filing 
requirements  a  id  allow  the  agreements 
to  become  effe<  tive  as  of  January  1 , 
2000. 

Comment  da  \e:  February  18.  2000,  in 
accordance  wit  [i  Standard  Paragraph  E 
at  the  end  of  th  is  notice. 

18.  PG  Power  !  ales  Ten,  L.L.C. 

[Docket  No.  ERO<  1-1318-000] 

Take  notice  Ihat.  on  January  28,  2000. 
PG  Power  Sale  i  Ten,  L.L.C..  tendered  for 
filing  initial  FI  RC  electric  service  tariff. 
Rate  Schedule  'Jo.  1,  and  a  petition  for 
blanket  approv  als  and  waivers  of 
various  Comm  ssion  regulations  under 
the  Federal  Power  Act. 

Comment  dc  te:  February  18.  2000,  in 
accordance  wii  h  Standard  Paragraph  E 
at  the  end  of  ttis  notice. 

19.  Wisconsin  Energy  Corporation 
Operating  Con  ipanies 

ER0>-1 3 19-000 


Energy 
;  Con  p 
:ha:^i 


[Docket  No 

Take  notice 
Wisconsin 
Operating 
for  filing  a  c 
(Reactive  Supbly 
from  Generatiqn 
Wisconsin 

Operating  Conipanies 
Tariff,  Origina 
made  an  addition 
(Methodology 
Transmission 
clarify  that 
used  in  addition 
E  load  flow 

WEC  request; 
March  28,  200P 

Copies  of 
on  all  transmission 
the  Michigan 
Commission, 
Commission  i 

Comment 
accordance  w 
at  the  end  of 


hat  on  January  28.  2000, 

Corporation 
lanies  (WEC),  tendered 
;e  for  Schedule  2 
and  Voltage  Control 
Sources  Service)  of 
v  Corporation 

FERC  Electric 
Volume  No.  1.  WEC  also 

to  Exhibit  C 
to  Assess  Available 
:apacity)  to  the  OATT  to 
analytic  tools  may  be 
to  the  cited  PTI  PSS/ 


otl  er 


20.  Texas-Ne\ir 

[Docket  No 

Take  notice 
Texas-New 
(TNP), 

Market-Based 
Power  Sale 
Service 
Market- 


pDgram. 


s  an  effective  date  of 


filing  have  been  served 
service  customers, 
•ublic  Service 
nd  the  Public  Service 
Wisconsin. 
;  February  18,  2000,  in 
th  Standard  Paragraph  E 
notice. 


diite 


t  ns 


Mexico  Power  Company 

ER(l0-l  320-000] 

that  on  January  28.  2000, 
M  jxico  Power  Company 
tender!  fd  for  filing  under  TNP's 
Rate  Tariff  an  executed 
A;  reement  and  companion 
Agree  nent  for  Negotiated 

with  Southwestern 


Based  Rates 


Public  Service  Company  (SPS)  as  the 
customer. 

TNP  has  requested  an  effective  date  of 
January  1,  2000  for  capacity  and  energy 
sales  by  TNP  to  SPS  at  market-based 
rates  under  these  Agreements.  Service  to 
be  provided  under  these  Agreements  is 
for  one  year. 

A  copy  of  this  filing  was  served  upon 
SPS. 

Comment  date:  February  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Metropolitan  Edison  Company 

[Docket  No.  EROO-1 321-000) 

Take  notice  that  on  January  28,  2000, 
Metropolitan  Edison  Company  (doing 
business  and  referred  to  as  GPU  Energy), 
tendered  for  filing  an  amendment  to  the 
Generation  Facility  Transmission 
Interconnection  Agreement  between 
GPU  Energy  and  Solar  Turbines 
Incorporated.  (Metropolitan  Edison 
Company,  Rate  Schedule  FERC  No.  75). 
The  amendment  consists  of  new 
Schedule  1  of  Appendix  E,  which 
amends  the  interconnection  agreement 
by  providing  for  a  fee  of  $576.40  per 
month  to  compensate  GPU  Energy  for 
relaying  PJM  operating  orders. 

Copies  of  the  filing  were  served  upon 
Solar  Turbines  and  regulators  in  the 
Commonwealth  of  Pennsylvania. 

Comment  date:  February  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Jersey  Central  Power  &  Light 
Company  and  Metropolitan  Edison 
Company 

[Docket  No.  EROO-1 322-000] 

Take  notice  that  on  January  28,  2000, 
Jersey  Central  Power  &  Light  Company 
and  Metropolitan  Edison  Company 
(each  doing  business  and  hereinafter 
collectively  referred  to  as  GPU  Energy), 
tendered  for  filing  a  letter  agreement 
(Agreement)  between  GPU  Energy  and 
PECO  Energy  (PECO).  Under  the 
Agreement.  PECO  has  agreed  to  accept 
certain  operational  and  financial 
responsibilities,  including  those  set 
forth  in  the  GPU  Energy's  procedure 
manuals,  associated  with  PECO  acting 
as  the  Load  Serving  Entity  for  the  New 
Jersey  boroughs  of  Butler,  Lavallette, 
Madison,  Pemberton,  and  Seaside 
Heights,  and  the  Pennsylvania  borough 
of  Middletown. 

Copies  of  the  filing  were  served  upon 
PECO  and  regulators  in  the  State  of  New 
Jersey  and  the  Commonwealth  of 
Pennsylvania. 

Comment  date:  February  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


23.  New  Century  Services,  Inc. 

[Docket  No.  EROO-1323-000] 

Take  notice  that  on  January  28.  2000, 
New  Century  Services,  Inc.  (NCS),  on 
behalf  of  Public  Service  Company  of 
Colorado  (Public  Service),  tendered  for 
filing  the  Master  Power  Purchase  and 
Sale  Agreement  between  Public  Service 
and  Black  Hills  Power  and  Light 
Company,  which  is  an  umbrella  service 
agreement  under  Public  Service's  Rate 
Schedule  for  Market-Based  Power  Sales 
(Public  Service  FERC  Electric  Tariff, 
Original  Volume  No.  6). 

NCS  requests  that  this  agreement 
become  effective  on  January  24,  2000. 

Comment  date:  February  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  New  Century  Services,  Inc. 

[Docket  No.  EROO-1 324-000] 

Take  notice  that  on  January  28,  2000, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Long  Term  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  West  Texas  Municipal 
Power  Agency. 

Comment  date:  February  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Cleco  Utility  Group  Inc. 

Docket  No.  EROO-1 304-000 

Take  notice  that  on  January  27,  2000 
Cleco  Utility  Group  Inc.,  Transmission 
services  (CLECO),  tendered  for  filing 
service  agreements  for  short  term  firm 
point-to-point  transmission  service 
under  its  Open  Access  Transmission 
Tariff  with  Central  and  South  West 
Services,  Inc.,  (CSWS). 

CLECO  requests  an  effective  date  of 
January  20,  2000. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Dightom  Power  Associates  Limited 
Partnerships,  FPL  Energy,  L.L.C., 
Southern  Energy  New  England,  L.L.C. 
and  Southern  Energy  Kendall,  L.L.C.  v. 
ISO  New  England,  Inc. 

[Docket  No.  ELOO-40-000] 

Take  notice  that  on  February  1 ,  2000, 
Dighton  Power  Associates  Limited 
Partnerships,  FPL  Energy,  L.L.C, 
Southern  Energy  New  England,  L.L.C, 
Southern  Energy  Kendall,  L.L.C, 
tendered  for  filing  pursuant  to  Sections 
206  and  306  of  the  Federal  Power  Act 


a  complaint  against  ISO  New  England, 
Inc. 

Comment  date:  February  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Northern  Maine  Independent 
System  Administrator,  Inc. 

[Docket  No.  ESOO-1 7-000) 

Take  notice  that  on  January  28,  2000, 
the  Northern  Maine  Independent 
System  Administrator,  Inc.  (NMISA) 
submitted  an  application  under  Section 
204  of  the  Federal  Power  Act,  requesting 
authorization  to  enter  into  a  $1,000,000 
revolving  line  of  credit  with  an  effective 
date  of  no  later  than  March  1,  2000. 
NMISA  also  requests  that  the 
Commission  waive  its  competitive 
bidding  or  negotiated  placement 
requirements  of  18  CFV.  34.2. 

Comment  date:  February  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  tl^  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

Davi4  P.  Boergers, 

Secretary. 

(FR  Doc.  00-2885  Filed  2-8-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30451B;  FRL-6487-3] 

Burkholderia  cepacia  Strain  Ral-3; 
Withdrawal  of  an  Application  to 
Register  a  Pesticide  Product 
Containing  a  New  Active  Ingredient 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  Agrium  U.S.,  Inc.,  has 
withdrawn  its  application  to  register  a 
pesticide  product  containing  the  active 
ingredient  Burkholderia  cepacia  strain 
Ral-3  (EPA  File  Symbol  70724-R).  The 
application  is  withdrawn  without 
prejudice  to  future  filing  for  registration 
of  products  containing  Burkholderia 
cepacia  strain  Ral-3. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  L.  Greenway,  c/o  Product 
Manager  91.  Biopesticides  and  Pollution 
Prevention  Division  (751 IC),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  telephone 
number  (703)  308-8263,  e-mail  address: 
greenway.demse@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

Although  this  action  only  applies  to 
the  registrant  in  question,  it  is  directed 
to  the  public  in  general.  Since  various 
individuals  or  entities  may  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  interested  in  this 
action.  If  you  have  any  questions 
regarding  this  action,  please  consult  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

n.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fi^m 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  Uiis 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-30451B.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  hiformation  (CBI). 
This  official  record  includes  the 
docimients  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 


printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  hiformation 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hv»ry.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

in.  Background  Information 

EPA  issued  a  notice  in  the  Federal 
Register  on  March  24,  1998  (63  FR 
14114)  (FRL-5780-3),  which  announced 
the  Agrium  U.S.,  Inc.  submission  of  an 
application  to  register  a  pesticide 
product  (EPA  File  Symbol  70724-R) 
containing  an  active  ingredient,  the 
microbial  pesticide  Burkholderia 
cepacia  strain  Ral-3,  an  active 
ingredient  not  included  in  any 
previously  registered  pesticide  product. 
Subsequently,  EPA  issued  a  correction 
notice  in  the  Federal  Register  on  April 
15.  1998  (63  FR  18410)  (FRL-5783-3) 
for  the  microbial  pesticide  Burkholderia 
cepacia  strain  Ral-3. 

The  application  was  the  subject  of  a 
joint  review  with  the  Pest  Management 
Regulatory  Agency  of  Health  Canada, 
where  the  application  was  also 
withdrawn  from  further  consideration 
by  the  applicant. 

EPA  received  comments  from  the 
Allegheny  University  of  the  Health 
Sciences,  the  University  of  Edinburgh 
Medical  School,  Children's  Hospital  of 
Oklahoma,  the  University  of  British 
Columbia,  and  the  Cystic  Fibrosis 
Foundation.  EPA  co-chaired  and 
participated  in  a  symposium  entitled, 
"Burkholderia  cepacia-Friend  or  Foe?," 
at  a  joint  meeting  of  the  American 
Phytopathological  Society  (APS)  and  the 
Entomological  Society  of  America 
(ESA).  EPA  held  and  participated  in  an 
inter- Agency  meeting  entitled,  "Risk 
Assessment  for  Intentional  Use  of 
Opportunistic  Pathogens,"  with  the 
Food  and  Drug  Administration  (FDA), 
the  United  States  Department  of 
Agriculture  (USDA),  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
within  the  Department  of  Health  and 
Human  Services  (HHS),  the  National 
Institutes  of  Health  (NIH),  the  National 
Institute  of  Environmental  Health 
Sciences,  and  Health  Canada.  EPA  also 
participated  in  several  meetings  of  the 
International  Burkholderia  cepacia 
Working  Group  (IBCWG)  and  held  and 
participated  in  a  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
Scientific  Advisory  Panel  (SAP)  meeting 
entitled,  "Burkholderia  cepacia:  Risk 
Assessment  of  a  Biopesticide  with 
Affinities  to  a  Human  Opportunistic 
Pathogen,"  a  record  of  which  is 
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ENVIRONMENTAL  PROTECTION 
AGENCY        I 

[OPP-50865;  Ff  L-6488-4] 

I 

Plant-Pesticide  Insect-Protected 
Soyt>ean  Experimental  Use  Permit; 
Receipt  of  Application 

agency:  Environmental  Protection 
Agency  (EPA 
action:  Notic ! 


summary:  Thi  s 
of  application 
Monsanto  Coi  ipany 
Parkway  Nort  i 
63198,  requesting 
permit  (EUP) 
the  genetic  m  iterial 
production  (\  ector 
soybean.  The  Agency 
that  this  appl  cat 
and  national 
accordance 
Agency  is  so 
application 


notice  armounces  receipt 
524-EUP-OR  from 

700  Chesterfield 
St.  Louis,  Missouri 
_  an  experimental  use 
or  the  CrylAc  protein  and 
"  necessary  for  its 
PV-GMBT01)in 
has  determined 
ion  may  be  of  regional 
ignificance.  Therefore,  in 
40  CFR  172.11(a).  the 
1  citing  comments  on  this 


with 


DATES:  Comnients,  identified  by  docket 
control  number  OPP-50865,  must  be 
received  on  c  r  before  March  10,  2000. 
ADDRESSES:  C  omments  and  data  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Pleas  b  follow  the  detailed 
instructions  for  each  method  as 


provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  OPP-50865  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Alan  Reynolds,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave.. 
NW.,  Washington.  DC  20460;  telephone 
number:  (703)  605-0515;  and  e-mail 
address:  reynolds.alan@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 
This  action  is  directed  to  the  public 

in  general.  This  action  may.  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
plant-pesticides  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  or  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-50865.  The  official  record  consists 
of  the  documents  specificedly  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 


information  claimed  as  CBI.  The  public 
version  Of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-50865  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  Ariel  Rios  Bldg..  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460. 

2.  In  person  or  by  courier.  Deliver 
yoiar  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically .  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov."  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-50865.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 


Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
hi  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your  . 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Proposed  Experimental  Programs 

The  subject  program  proposes  to  test 
and  evaluate  genetically  modified 
soybean  that  has  been  developed  to 
provide  control  of  velvetbean  caterpillar 
{Anticarsia  gemmatalis),  stem  borer 
[Epinotia  aporema),  and  soybean  looper 
[Pseudoplusia  includens).  Monsanto 
Company  proposes  to  plant  66.5  acres  of 
the  plant-pesticide  in  Alabama, 
Arkansas,  Georgia,  Illinois,  Indiana, 
Iowa,  Kansas,  Louisiana,  Maryland, 
Mississippi,  Missouri,  North  Carolina, 
Pennsylvania,  and  Tennessee  on  March 
1 ,  2000.  All  plantings  of  soybean 
containing  the  Cry  1  Ac  protein  under 
this  experimental  program  will  be 
contained  during  the  experimental 
program.  No  portion  of  the  crop  will  be 
used  for  food  or  feed. 
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m.  What  Action  is  the  Agency  Taking? 

Following  the  review  of  the  Monsanto 
Company  application  and  any 
comments  and  data  received  in  response 
to  this  notice,  EPA  will  decide  whether 
to  issue  or  deny  the  EUP  request  for  this 
EUP  program,  and  if  issued,  the 
conditions  under  which  it  is  to  be 
conducted.  Any  issuance  of  an  EUP  will 
be  announced  in  the  Federal  Register. 

List  of  Subjects 

Environmental  protection, 
Experimental  use  permits. 

Dated:  Ianuar>- 21.  2000. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[PR  Doc.  00-2485  Filed  2-8-00:  8:45  am] 

BILUNG  CODE  6560-SO-F 


late,  incomplete  or  fax  proposals  will 
not  be  considered. 

William  Matuszesid, 

Director.  Chesapeake  Bay  Program. 

(PR  Doc.  00-2826  Filed  2-8-O0:  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for 

comment. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6534-4] 

Request  for  Qualifications  and 
Preliminary  Proposals  for 
Communications,  Outreach  and 
Education 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  issuing  a  request  for 
qualifications  and  preliminary 
proposals  for  organizations  interested  in 
assisting  the  Chesapeake  Bay  Program  in 
its  effort  to  provide  the 
communications,  outreach  and 
education  components  of  the  Bay 
Program  partnership.  AppUcants  must 
be  a  non-profit  organization,  interstate 
agency,  college  or  university  institution. 
The  organization  must  have  conducted 
work  within  the  Chesapeake  Bay 
watershed.  Note,  this  is  a  request  for 
proposals  for  the  benefit  of  the 
Chesapeake  Bay  Program  partnership 
and  not  for  direct  benefit  to  EPA. 
Funding  will  be  provided  to  an 
organization  under  the  authority  of  the 
Clean  Water  Act,  Section  117(a)  and  (b). 
An  original  and  5  copies  of  proposals 
must  be  received  by  the  US  EPA, 
Chesapeake  Bay  Program  by  close  of 
business  March  3,  2000.  The  RFP  is 
available  at  the  following  web-site: 
http://www.epa.gov/r3chespk/  You  may 
also  request  a  copy  by  calling  Robert 
Shewack  at  410-267-9856  or  by  E-mail 
at:  shewack.robert@epa.gov.  All 
proposals  must  be  received  by  EPA  by 
close  of  business  March  3,  2000.  Any 


SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  propoSbd  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Applicant  Background 
Questionnaire." 

DATES:  Comments  must  be  submitted  on 
or  before  April  10,  2000. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  wrritten  comments  to 
Tamara  R.  Manly.  Management  Analyst 
(Regulatory  Analysis).  (202)  898-7453, 
Office  of  the  Executive  Secretary,  Room 
4058,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW,  Washington,  DC 
20429.  All  comments  should  refer  to 
"Applicant  Background  Questionnaire." 
Comments  may  be  hand-delivered  to  the 
guard  station  at  the  rear  of  the  1 7th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  (FAX  number  (202)  898-3838; 
Internet  address:  comments@fdic.govj. 
A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 
SUPPLEMENTARY  INFORMATION: 

Proposal  To  Add  the  Following 
Collection  of  Information 

Title:  Applicant  Background 
Questionnaire. 
OMB  Number:  new  collection. 
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of 


Response:  Occasional. 

Publ  c:  Potential  FDIC 
p  }licants. 
Nufiiber  of  Respondents: 


Frequency o 

Affected 
employment  a 

Estimated 
16,000. 

Estimated  Ti^e  per  Response:  3 
minutes. 

Estimated  Toial  Annual  Burden:  800 
hours. 
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other  forms  of 

At  the  end  o 
comments  and 
received  will  b  e 
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General 
FDIC  Applicant 
Questionnaire 
voluntarily  by 
are  not  curre 
Responses  to 
will  provide 
disability, 
applicant's 
announcement 
used  by  the  Off 
Economic 
Personnel 
the  effectivene^ 
methods  used 
the  agency 
objectives. 

Request  for  Coi  oment 

Comments  aiB  invited  on:  (a)  Whether 
the  collection  cf  information  is 
necessary  for  tl  e  proper  performance  of 
the  FDIC's  fun(  tions.  including  whether 

has  practical  utility;  (b) 

the  estimates  of  the 
burden  of  the  i  iformation  collection, 
including  the  validity  of  the 
methodology  a; id  assumptions  used;  (c) 
ways  to  enhan<  e  the  quality,  utility,  and 
clarity  of  the  ir  formation  to  be 

d)  ways  to  minimize  the 
burden  of  the  i  iformation  collection  on 
respondents,  ii  eluding  through  the  use 
of  automated  c  illection  techniques  or 

nformation  technology. 

the  comment  period,  the 
recommendations 
!  analyzed  to  determine 
the  extent  to  w  hich  the  collection 
should  be  modified  prior  to  submission 
to  0MB  for  review  and  approval. 
Comments  sub  mitted  in  response  to  this 
notice  also  wil  be  summarized  or 
included  in  th  ;  FDICs  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  wil  become  a  matter  of 
public  record. 


Dated  at  Wa.st 
February  2000. 
Federal  Deposit 

Robert  E.  Feldnian 


ington.  DC,  this  3rd  day  of 
Insurance  Corporation. 


Executive  Secre 
(FR  Doc.  00-29*3 
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ary. 
Filed  2-8-00:  8:45  am] 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

PREVIOUStY  ANNOUNCED  DATE  AND  TIME: 
Wednesday,  February  9,  2000, 10:00 
a.m.,  Meeting  Open  to  the  Public. 

The  following  items  were  added  to 
the  agenda. 

1996  Republican  National  Convention 
Committee  on  Arrangements — 
Administrative  Review  of  Repayment 
Determination,  Proposed  Statement  of 
Reasons  {LRA#472). 

Express  Advocacy  Rule  (11  CFR 
100.22). 

Legislative  Recommendations,  2000. 

DATE  AND  TIME:  Tuesday,  February  15, 
2000.  10:00  a.m. 

PLACE:  999  E  Street,  NW,  Washington, 
DC 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public 

ITEMS  TO  BE  DISCUSSED:  Compliance     ' 
matters  pursuant  to  2  U.S.C.  437g. 
Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  AND  TIME:  Wednesday,  February 
16,  2000,  10:00  a.m. 
PLACE:  999  E  Street,  NW,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  Hearing  Will  Be  Open  to 
the  Public. 

MATTERS  BEFORE  THE  COMMISSION:  Notice 
of  Proposed  Rulemaking  on  General 
Public  Political  Communications 
Coordinated  with  Candidates. 
DATE  AND  TIME:  Thursday,  February  17, 
2000,  10:00  a.m. 

PLACE:  999  E  Street,  NW,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED:  Correction  and 
Approval  of  Minutes. 

1996  Democratic  National  Convention 
Committee,  Inc— Administrative  Review 
of  Repayment  Determination,  Proposed 
Statement  of  Reasons  {LRA#471). 

Advisory  Opinion  1999-39:  WellPoint 
Health  Networks  Political  Action 
Committee  by  counsel,  James  A. 
Sivesind. 

Final  Rules  and  Statement  of  Basis 
and  Purpose  Implementing  the 
Electronic  Freedom  of  Information  Act 
Amendments. 
Status  of  Regulations. 
Administrative  Matters. 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 
[FR  Doc.  00-3152  Filed  2-7-00;  2:58  pm] 

BILUNG  COOE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  217-011688. 

Title:  Iceland  Steamship/Samskip  Slot 
Charter  Agreement. 

Parties:  Iceland  Steamship  Company 
Ltd.  (Eimskip)  Samskip  hf 

Synopsis:  Under  the  proposed 
agreement,  Samskip  agrees  to  charter 
space  on  Eimskip  vessels  in  the  trade 
between  U.S.  East  Coast  ports  and 
Iceland.  This  agreement  replaces  the 
parties'  previous  agreement  that  expired 
on  January  31,  2000.  The  parties  request 
expedited  review. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  February  4,  2000. 
Bryant  L.  VanBrakle, 
Secretary. 
(FR  Doc.  00-2939  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and  46  CFR  part  515). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
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Non- Vessel-Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicants: 
Logis  Services  of  America.  Inc.,  3027 
Marina  Bay  Drive,  Suite  110,  League 
City,  TX  77573,  Officers:  Louis  De 
Scioli,  President  (Qualifying 
Individual),  Michael  Reed.  Secretary 
USAS  Express  Int'l,  Inc.,  11099  S.  La 
Cienega  Blvd.,  Suite  265,  Los  Angeles, 
CA  90045,  Officers:  Hong  S.  Kim, 
Secretary  {Qualifying  Individual) 
Yoimg  n  Choi,  President 
Vayer  L.A.,  Inc.,  11755  Sheldon  Street, 
Sun  Valley.  CA  91352,  Officers:  Arik 
Hezroni,  Treasurer  (Qualifying 
Individual),  Hasday  Aroch,  President 
Gulf  Logistics  &  Projects  Co..  Inc.,  769 
Bradfield  Road,  Houston,  TX  77060, 
Officer:  Jeong  Dae  Kim,  President 
(Qualifying  Individual) 
ANA  Link,  Ltd.,  177-25  Rockaway 
Blvd.,  Suite  205.  Jamaica.  NY  11434, 
Officer:  Tal  Y.  Yo,  President 
(Qualifying  Individual) 
C.F.L.  Freight  Service,  Inc.,  2089  S. 
Atlantic  Blvd.,  Suite  H,  Monterey 
Park,  CA  91754,  Officers:  Po-Hsun 
Huang,  Secretary  (Qualifying 
Individual)  Bonnet  Fan,  President 
Non- Vessel-Operating  Common 
Carrier  and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants: 
Global  Caribbean,  Inc.,  12000  Biscayne 
Blvd.,  Suite  106,  Miami,  FL  33181, 
Officers:  Sandra  Rivera,  Secretary 
(Qualifying  Individual)  Jose  Luis 
Rivera,  President 
H.L.M.  Cargo  Corp.  d/b/a  Sea  Line 
Express,  5567  NW,  72  Avenue, 
Miami,  FL  33166,  Officers:  Nilo  E. 
Villena,  Jr.,  President  (Qualifying 
Individual)  Nilo  E.  Villena,  Sr.,  Vice 
President 

Dated:  February  4,  2000. 
Bryant  L.  VanBrakle. 
Secretary. 

[FR  Doc.  00-2938  Filed  2-8-00;  8:45  am) 
BILUNG  CODE  6730-01-l> 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 
Agency  Holding  ttie  Meeting: 

Board  of  Governors  of  the  Federal 
Reserve  System. 

TIME  AND  DATE:  11  a.m..  Monday. 
February  14.  2000.  , 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW,  Washington,  DC  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1.  Personnel 
actions  (appointments,  promotions, 
assignments,  reassignments,  and  salary 


actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  fi-om  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  February  4,  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-3030  Filed  2^1-00;  4:51  pml 

BILUNG  CODE  6210-01-P 


GENERAL  SERVICES 
ADMINISTRATION/OFRCE  OF 
PERSONNEL  MANAGEMENT 

Office  of  Communications; 
Cancellation  of  a  Standard  Form 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 


SUMMARY:  The  following  Standard  Form 
is  canceled  because  of  low  usage: 

Of  5,  Inquiry  As  to  Availability. 
DATES:  Effective  February  9.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501^581. 

Dated:  January  24,  2000. 

Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 
Management  Officer. 

(FR  Doc.  00-2953  Filed  2-8-00;  8:45aml 

BILLING  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  National  AIDS  Policy;  Notice 
of  Meeting  of  the  Presidential  Advisory 
Council  on  HIV/AIDS  and  its 
Sut>committees 

January  15,  2000. 

Piu-suant  to  P.L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Presidential  Advisory  Council  on  HIV/ 
AIDS  that  was  previously  scheduled  on 
February  13-15,  2000,  at  the  Radisson- 


Barcelo,  Washington,  D.C.  has  been  re- 
scheduled for  March  19-21,  2000.  The 
meeting  of  the  Presidential  Advisory 
Council  on  HIV/ AIDS  will  take  place  on 
Monday,  March  20,  and  Tuesday,  March 
21,  and  Tuesday,  (8:30  a.m.  to  6  p.m.  on 
Monday  and  Tuesday)  at  the  Radisson- 
Barcelo,  2121  P  Street,  NW, 
Washington,  D.C.  20037.  The  meetings 
will  be  open  to  the  public. 

The  purpose  of  the  subcommittee 
meetings  \j'ill  be  to  finalize  any 
recommendations  and  assess  the  status 
of  previous  recommendations  made  to 
the  Administration.  The  agenda  of  the 
Presidential  Advisor)'  Council  on  HIV/ 
AIDS  may  include  presentations  from 
the  Council's  subcommittees. 
Appropriations,  Discrimination. 
International,  Prevention,  Prison,  Racial 
Ethnic  Populations,  Research,  and 
Services  Issues. 

Daniel  C.  Montoya,  Executive 
Director,  Presidential  Advisory  Council 
on  HIV  and  AIDS,  Office  of  National 
AIDS  Policy,  736  Jackson  Place,  NW, 
Washington.  DC  20503,  Phone  (202) 
456-2437,  Fax  (202)  456-2438,  will 
furnish  the  meeting  agenda  and  roster  of 
committee  members  upon  request.  Any 
individual  who  requires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact 
Andrea  Hall  at  (301)  986-4870  no  later 
than  February  29,  2000. 

Daniel  C.  Montoya. 

Executive  Director,  Presidential  Advisory 

Council  on  HIV  and  AIDS. 

[FR  Doc.  00-2726  Filed  2-8-00;  8:45  am) 

BILUNG  CODE  319S-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 

Times  and  Dates: 
9:00  a.m.-5:30  p.m..  February  23.  2000 
9:00  a.m.-5:00  p.m.,  February  24.  2000 

Place:  Conference  Room  703A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW,  Washington  DC  20201. 

Status:  Open. 

Purpose:  The  National  Committee  on  Vital 
and  Health  Statistics  is  planning  to  meet  on 
February  23-24,  2000.  The  meeting  will 
focus  on  a  variety  of  health  data  policy  and 
privacy  issues.  Department  officials  will 
update  the  Committee  on  recent  activities  of 
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Dated:  February  2,  2000 
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[FR  Doc.  00-296  D 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 
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National  Vaccine  Advisory  Committee, 
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Name:  National  Vaccine  Advisory 
Committee  (NVAC). 

Times  and  Dates:  9  a.m.-2:45  p.m.. 
February  28,  2000. 
8:30  a.m.-4:15  p.m.,  February  29,  2000. 
Place:  Hubert  H.  Humphrey  Building, 
Room  505A,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-govemment 
employees.  Thus,  persons  without  a 
government  ideiltification  card  should  plan 
to  arrive  at  the  building  each  day  either 
between  8  a.m.  and  8:30  a.m.  or  12:30  p.m. 
and  1  p.m.  Entrance  to  the  meeting  at  other 
times  during  the  day  cannot  be  assured. 
Purpose:  This  committee  advises  and 
makes  recommendations  to  the  Director  of 
the  National  Vaccine  Program  on  matters 
related  to  the  Program  responsibilities. 

Matters  to  be  Discussed:  Agenda  items  will 
include:  an  update  on  the  National  Vaccine 
Program  Office  (NVPO)  activities;  an  update 
on  Unmet  Needs  Funding;  an  update  on 
Pandemic  Planning;  Global  Plan  of  Action  for 
Laboratory  Containment  of  Poliovirus;  an 
update  on  Polio  Eradication;  Global 
Vaccines— White  House  Initiatives;  Emerging 
Issues  in  Vaccine  Safety;  Vaccine  Safety  and 
Communication  Subcommittee  Report; 
Immunization  Coverage  Subcommittee 
Report;  Future  Vaccines  Subcommittee 
Report;  update  from  the  Office  of  the 
Assistant  Secretary  for  Health  and  Surgeon 
General;  Healthy  People  2010-Update  on 
Vaccines;  Annual  Report  on  the  Vaccine 
Injury  Compensation  Program;  ACIP  Annual 
Report;  Budget  Status  on  317,  CBER. 
Pandemic  Influenza  and  Vaccine  Safety 
Implementation  Plan;  and  an  update  on 
Immunization  Registries. 
Name:  Subcommittee  on  Future  Vaccines. 
Time  and  Date:  2:45  p.m.-5:00  p.m.. 
February  28,  2000. 

Place:  Hubert  H.  Humphrey  Building, 
Room  305A,  200  Independence  Avenue.  SW, 
Washington.  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  develops 
policy  options  and  guides  national  activities 
that  lead  to  accelerated  development, 
licensure,  and  the  best  use  of  new  vaccines 
in  the  simplest  possible  immunization 
schedules. 

Matters  to  be  Discussed:  Agenda  items  will 
include  discussions  on  the  Institute  of 
Medicine  Report  "Vaccines  for  the  21st 
Century";  CMV  Workshop  planning; 
Vaccines  for  special  populations;  and 
Vaccines  for  chronic  diseases. 

Name:  Subcommittee  on  Immunization 
Coverage. 

Time  and  Date:  2:45  p.m.-5  p.m.,  February 
28,  2000. 

Place:  Hubert  H.  Humphrey  Building, 
Room  505A.  200  Independence  Avenue.  SW. 
Washington.  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  will  identify 
and  propose  solutions  that  provide  a 


multifaceted  and  holistic  approach  to 
reducing  barriers  that  result  in  low 
immunization  coverage  for  children. 

Matters  to  be  Discussed:  Agenda  items  will 
include  updates  on  the  Working  Group  on 
Adult  Immunization  Standards;  the 
implementation  of  NVAC's  recommendations 
on  Adult  Immunization;  the  process  for 
Strategies  to  Sustain  Success  paper; 
discussions  of  Philosophical  Exemptions; 
and  discussions  on  Adolescent 
Immunization. 

Name:  Subcommittee  on  Vaccine  Safety 
and  Communication. 

Time  and  Date:  2:45  p.m.-5  p.m..  February 
28.  2000. 

Place:  Hubert  H.  Humphrey  Building. 
Room  325A.  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  reviews  issues 
relevant  to  vaccine  safety  and  adverse 
reactions  to  vaccines. 

Matters  to  be  Discussed:  Plans  for  NVAC 
Workshop  on  Risk  Communication;  Plans  for 
a  Workshop  on  Surveillance  for  Rare  Events; 
update  on  Pediatric  Standards  of 
Immunization;  update  on  Rotavirus  Vaccine. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

FOR  FURTHER  INFORMATION:  Gloria  Sagar, 
Committee  Management  Specidist, 
NVPO.  CDC,  1600  Clifton  Road,  NE,  M/ 
S  D-66,  Atlanta,  Georgia  30333. 
telephone  404/687-6672. 

Tne  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  February  2,  2000. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  00-2900  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Head  Start  Training  and 
Technical  Assistance  Assessment. 

OMB  No.:  New  Collection. 

Description:  This  data  will  be  used  to 
assess  the  Head  Start  Training  and 
Technical  Assistance  (T/TA)  deUvery 
system.  Data  collected  will  provide 
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information  on  the  quality  of  services 
that  Head  Start  Quality  Improvement 
Centers  (QICs)  provide  to  Head  Start 
grantees.  Respondents  will  include  QIC 
staff,  collaborative  partners  of  QIC 
organizations,  and  Head  Start  grantees. 
Specifically,  site  visit  interviews  will  be 
conducted  with  QIC  Directors  and  QIC 
Area  Specialists,  while  telephone 
interviews  will  be  conducted  with  QIC 
Directors,  Grantee  Directors,  and  Partner 
Agencies. 
Training  and  technical  assistance  are 
''critical  in  supporting  the  continuous 
improvement  efforts  of  Head  Start 
grantee  and  delegate  agencies  serving 
children  birth  to  five  and  their  families. 
The  report  of  the  Advisory  Committee 
on  Head  Start  Quality  and  Expansion  in 
December  1993  reaffirmed  the 
importance  of  T/TA  and  recommended 


that  the  Head  Start  Bureau  reassess  and 
design  the  T/TA  system  to  support 
program  quality  and  expansion.  The 
Head  Start  Act  of  1994  (Pub.  L.  103- 
252)  also  emphasized  the  importance  of 
T/TA  and  stated  that  T/TA  activities 
must  ensure  that  needs  of  local  Head 
Start  agencies  relating  to  improving 
program  quality  and  expansion  are 
addressed  to  the  maximum  extent 
feasible.  The  Advisory  Committee  on 
Services  for  Families  with  Infants  and 
Toddlers  also  stressed  the  need  for 
ongoing  staff  training  and  training 
programs  to  ensure  Aat  staff  are  "cross- 
trained"  in  the  areas  of  child 
development,  family  development,  and 
community  building. 

The  assessment  is  designed  to  gather 
information  for  program  management 
and  planning  purposes  about  Ae  kind 

Annual  Burden  Estimates 


and  quality  of  services  provided  by  each 
QIC.  Information  collected  will  be  used 
by  the  Biu-eau  to:  (1)  Identify  the  quality 
of  approaches  undertaken  in  each  phase 
of  the  strategic  planning  cycle;  (2) 
identify  any  patterns  or  changes  over 
time  in  the  delivery  of  T/TA;  and  (3) 
determine  the  feasibility  of  future 
initiatives  and  funding  decisions.  The 
data  collected  will  provide  a  means  for 
the  Head  Start  Bureau  to  carry  out  the 
Federal  role  outlined  in  the  Cooperative 
Agreement  establishing  the  QICs.  These 
data  also  may  be  used,  in  part,  to  fulfill 
the  Department's  requirement  to  report 
to  Congress  on  the  Head  Start  program 
under  the  Government  Performance  and 
Results  Act  (GPRA). 

Respondents:  Head  Start  Partner 
Agencies  and  Head  Start  Quality 
Improvement  Centers. 


Instrument 


QIC  Director,  Site  Visit  Interview 

QIC  Area  Specialist,  Site  Visit  Interview  

QIC  Director,  Telephone  Interview  

Head  Start  Partner,  Agency  Telephone  Inten/iew 
Grantee  Director,  Telephone  Interview  


Number  of 
respondents 


28 
116 

28 
112 
256 


Number  of 
responses 
per  re- 
spondent 


30 

19 

8 

11 

18 


Average 

burden 

hours  per 

response 


.1 

.16 
.19 
.09 
.11 


Total  bur- 
den hours 


84 
353 

42 
112 
512 


Estimated  Total  Annual  Burden 
Hours:  1103. 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  SW,  Washington,  DC  20447, 
Attn:  ACF  Reports  Clearance  Officer.  All 
requests  should  be  identified,  by  the 
Title  of  the  information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  February  1,  2000. 
Bob  Sargis, 

Reports  Clearance  Officer. 
(FR  Doc.  00-2663  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  4ia4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  information  Collection 
Activity;  Comment  Request 

Proposed  Proiects 

Title:  Provision  of  Services  in 
Interstate  Child  Support. 


Enforcement:  Standard  Forms. 

OMB  No.:  0970-0085. 

Description:  Pub.  L.  104-193,  The 
Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act 
(PRWORA)  of  1996  amended  42  U.S.C. 
666  to  require  State  Child  Support 
Enforcement  (CSE)  programs  to  enact 
the  Uniform  Interstate  Family  Support 
Act  (UIFSA)  into  State  law  by  January 
1, 1998.  To  ensiu-e  standardization 
among  the  States,  section  311(b)  of 
UIFSA  requires  the  States  to  use 
standard  interstate  forms,  as  mandated 
by  Federal  law.  45  CFR  303.7  requires 
CSE  programs  to  transmit  child  support 
case  information  on  standard  interstate 
forms  when  referring  cases  to  other 
States  for  processing.  The  forms,  which 
promote  uniformity  and 
standardization,  and  expiring  and  we 
are  taking  this  opportiinity  to  make 
minor  revisions  to  them  to,  among  other 
things,  reflect  the  UIFSA  is  now  the  law 
for  all  54  CSE  programs. 

Respondents:  States. 
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Transmittal  #1  ... 
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Annual  Burden  Estimates 


Instrument 


Number  of 
respondents 


54 
54 
54 
54 
54 
54 
54 
54 
54 


Estimate  Tota  I  Annual  Burden  Hours 


Number  of 
responses 
per  respond- 
ent 


10,861.20 

2,715.30 

543.05 

5430.60 

6,516.72 

2715.30 

375 

8,145.75 

7,168.39 


Average  bur- 
den hours 
per  response 


.42 
.08 
.17 
.12 
.33 
.25 
.08 
.17 
.17 


Total  annual 
burden  hours 


246,332.02 

11.730.01 

4,985 

35,190.29 

116,127.95 

36,656.55 

1,620 

74,777.98 

65,805.82  • 


593,226 


In  compliance  (  with  the  requirements 
of  section  3506^)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soIi(  :iting  public  comment 
on  the  specific  ;  ispects  of  the 
information  col  ection  described  above. 
Copies  of  the  pi  oposed  collection  of 
information  cai ,  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Adminisi  ration  for  Children  and 
Families,  Offic«  of  Information  Services, 
370  L'Enfant  Pi  omenade,  SW, 
Washington.  DC  20447,  Attn:  ACF 
Reports  Clearai  ice  Officer.  All  requests 
should  be  iden  ified  by  the  title  of  the 
information  co  lection. 

The  Departm  ent  specifically  requests 
comments  on;  I  a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  j  lerformance  of  the 
functions  of  th  i  agency,  including 
whether  the  in  ormation  shall  have 
practical  utilit] ;  (b)  the  accuracy  of  the 
agency's  estimi  ite  of  the  burden  of  the 
proposed  colle  ;tion  of  information;  (c) 
the  quality,  uti  ity.  and  clarity  of  the 


information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  February  3,  2000. 
Bob  Sargis.  * 

Reports  Clearance  Officer. 
(FR  Doc.  00-2865  Filed  2-8-00;  8:45  am) 

BILUNG  CODE  4184-^)1-M 
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tlis 


Additional 
requesting  tha 
approval  for 
under  procedi  res 
processing  by 
this  informatiijn 
applicable  su 
may  be  obtain 
Administratioh 
Families,  Repi  »rt 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Recordkeeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

Title:  April  2000  Current  Population 
Survey  Supplement  on  Child  Support. 

OAffi  No.:  0992-0003. 

Description:  Collection  of  these  data    • 
will  assist  legislators  and  policymakers 
in  determining  how  effective  their 
policymaking  efforts  have  been  over 
time  in  applying  the  various  child 
support  legislation  to  the  overall  child 
support  enforcement  picture.  This 
information  will  help  policymakers 
determine  to  what  extent  individuals  on 
welfare  would  be  removed  from  the 
welfare  rolls  as  a  result  of  more 
stringent  child  support  enforcement 
efforts. 

Respondents:  Individuals. 


Annual  Burden  Estimates 


Instrument 


Number  of  re- 
spondents 


47,000 


Number  of  re- 
S(X)nses  per 
respondent 


1 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


.0241 


1,136 


Estimated  Jptal  Annual  Burden 
Hours:  1,136. 


I  if  ormation:  ACF  is 
OMB  grant  a  180  day 
information  collection 
for  emergency 
\pril  1.  2000.  A  copy  of 
collection,  with 
dporting  documentation, 
d  by  calling  the 
for  Children  and 
s  Clearance  Officer,  Bob 


Sargis  at  (202)  401-6465  or  e-mail  at 
rsargis@acf.dhhs.gov. 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  following  by 
April  1 ,  2000:  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  ACF,  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project,  725  17th  Street  NW, 
Washington,  DC  20503.  (202)  395-7316. 


Dated:  February  3,  2000. 
Bob  Sargis, 

Reports  Clearance  Officer. 
[FR  Doc.  00-2866  Filed  2-8-00;  8:45  am) 

BILUNG  CODE  4184-01-4M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Psychopliamnacologic  Drugs  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

This  notice  announces  a  forthcoming 
meeting  of  a  pubhc  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

ACTION:  Notice. 

Name  of  Committee: 
Psychopharmacologic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  9,  2000,  8  a.m.  to  4:30 
p.m. 

Location:  Holiday  Inn,  The  Ballroom, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact  Person:  Sandra  L.  Titus  or 
LaNise  S.  Giles,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane  (for  express  delivery,  5630 
Fishers  Lane,  rm.  1093),  Rockville,  MD 
20857,  301-827-7001,  or  e-mail: 
Tituss@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area)  code  12544. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
the  best  way  to  develop  drugs  for  the 
treatment  of  the  various  psychiatric  and 
behavioral  disturbances  that  are 
frequently  associated  with  Alzheimer's 
disease  and  other  dementias.  In 
particular,  the  presentations  and 
discussions  will  focus  on  the  problem  of 
how  to  identify,  define,  and  name  the 
clinical  entities  that  fall  under  this 
broad  category  of  disorders.  This  is  a 
major  regulatory  issue  because  the 
failure  to  adequately  define  specific 
disorders  in  this  area  could  lead  to 
misleading  labeling.  As  background 
information  for  this  meeting,  FDA  has 
provided  an  issues  paper  at  http:// 
www.fda.gov/ohrms/dockets/dockets/ 
00n-0088/00n-0088.htm)  that  describes 
in  detail  the  regulatory  issues  and 
concerns  and  proposes  how  this 
question  might  be  addressed.  This  paper 
is  intended  to  serve  as  a  stimulus  for 
others  in  the  community  of  clinicians, 
academicians,  and  pharmaceutical 
sponsors  to  articulate  and  submit 


alternative  positions  in  response  to  this 
question.  Interested  persons  may  submit 
written  statements  by  February  17, 
2000.  Written  statements  submitted  by 
the  above  date  will  be  made  available  on 
FDA's  website  identified  above.  In 
addition  to  submitting  written 
statements,  interested  persons  are 
invited  to  make  presentations  of  up  to 
10  minutes  in  an  expanded  open  public 
session  at  the  March  9,  2000,  meeting. 
Those  persons  interested  in  making  a 
presentation  should  follow  the 
procedures  given  in  the  "Procedure" 
section  below. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the 
Dockets  Management  Branch,  Food  and 
Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
These  submissions  should  contain 
Docket  No.  OON-0088,  and  should  be 
received  by  February  17,  2000.  Oral 
presentations  fi-om  the  public  will  be 
scheduled  between  approximately  10 
a.m.  and  12:30  p.m.  Additional  time 
may  be  allocated  for  oral  presentations. 
Time  allotted  for  each  presentation  may 
be  limited  to  10  minutes.  Those  desiring 
to  make  formal  oral  presentations 
should  notify  the  contact  person  before 
February  17,  2000,  and  submit  a  brief 
statement  of  the  general  natiu^  of  the 
evidence  or  argimients  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  28,  2000. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  00-2861  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOD-0084] 

Draft  Guidance  for  Industry  on  Special 
Protocol  Assessment;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Special  Protocol 


Assessment."  This  draft  guidance  is 
intended  to  provide  guidance  for 
industry  on  procedures  that  will  he 
adopted  by  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  and  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  to  evaluate  issues        %. 
related  to  the  adequacy  (e.g.,  design, 
conduct,  analysis)  of  certain  proposed 
studies. 

DATES:  Submit  written  comments  on  the 
draft  guidance  and  the  collection  of 
information  provisions  by  April  10, 
2000.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Copies  of  this  draft 
guidajice  for  industry  are  available  on 
the  Internet  at  http://www.fda.gov/cder/ 
guidance/index.htm  or  http:// 
wwrw.fda.gov/cber/guidelines.htm. 
Submit  written  requests  for  single 
copies  of  the  draft  guidance  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research.  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857;  or  the  Office 
of  Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
3844,  FAX:  888-CBERFAX.  Send  two 
self-addressed  adhesive  labels  to  assist 
the  office  in  processing  your  requests. 
Submit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Requests  and  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Murray  M.  Lumpkin,  Center  for  Drug 
Evaluation  and  Research  (HFD-2),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
5400;  or  Robert  A.  Yetter,  Center  for 
Biologies  EvEiluation  and  Research 
(HFM-10),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
0373. 

SUPPLEMENTARY  INFORMATION: 
I.  Description  of  the  Guidance 

FDA  is  announcing  the  availability  of  * 
a  draft  guidance  for  industry  entitled 
"Special  Protocol  Assessment."  The 
draft  guidance  is  intended  to  provide 
guidance  for  industry  on  procedures 
that  will  be  adopted  by  CDER  and  CBER 
to  evaluate  issues  related  to  the 
adequacy  (e.g.,  design,  conduct, 
analysis)  of  certain  proposed  studies. 
This  draft  guidance  describes 
procedures  for  sponsors  to  request 
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special  protocol  assessment  and  for  the 
agency  to  act  on  buch  requests. 

The  Prescription  Drug  User  Fee  Act  of 
1992  (PDUFA)  (PubUc  Uw  102-571) 
was  reauthorized  in  November  1997  as 
part  of  the  Food  knd  Drug 
Administration  Modernization  Act  of 
1997  (the  Moderhization  Act)  (Public 
Law  105-115).  Lri  conjunction  with  the 
reauthorization  of  PDUFA,  FDA  agreed 
to  specific  perfonmance  goals  (PDUFA 
goals)  for  activities  associated  with  the 
development  and  review  of  products  in 
human  drug  applications  as  described 
in  section  735(l)|of  the  Federal  Food, 
Drug,  and  Cosmotic  Act  (the  act)  (21 
U.S.C.  379g)  (PDyFA  products).  The 
PDUFA  goals  ar^  summarized  in 
"PDUFA  Reauthorization  Performance 
Goals  and  Procedures,"  an  enclosure  to 
a  letter  dated  November  12,  1997,  bom 
the  Secretary  of  the  U.S.  Department  of 
Health  and  Hum^in  Services,  Donna  E. 
Shalala,  to  Senatbr  James  M.  Jeffords. 
The  PDUFA  goals  for  special  protocol 
assessment  and  Agreement  provide  that, 
upon  request  by  ^  sponsor,  FDA  will 
evaluate  within  45  days  of  receipt 
certain  protocols  and  issues  relating  to 
the  protocols  to  assess  whether  their 
design  is  adequate  to  meet  scientific  and 
regulatory  requiifements  identified  by 
the  sponsor.  Thrt  le  types  of  protocols  are 
eligible  for  this  s  lecial  protocol 
assessment  under  the  PDUFA  goals:  (1) 
Animal  carcinogenicity  protocols,  (2) 
final  product  stability  protocols,  and  (3) 
clinical  protocols  for  phase  3  trials 
whose  data  will  form  the  primary  basis 
for  an  efficacy  cl^m  if  the  trials  had 
been  the  subject  bf  discussion  at  an  end- 
of-phase  2/pre-phase  3  meeting  with  the 
review  division  cir  if  the  division  is 
otherwise  aware  pf  the  developmental 
context  in  which  the  protocol  is  being 
reviewed  and  th(  questions  are  being 
answered.  These  protocols  for  phase  3 
cUnical  trials  ma  y  relate  to  efficacy 
claims  that  will  I «  part  of  an  original 
new  drug  appliciition  (NDA)  or  biologies 
license  application  (BLA)  or  that  will  be 
part  of  an  efficac  f  supplement  to  an 
approved  NDA  o  r  BLA. 

Section  119(a)  of  the  Modernization 
Act  amends  section  5Q5(b)  of  the  act  (21 
U.S.C.  355(b)).  Siction  505(b)(4)(B)  of 
the  act  directs  FDA  to  meet  with 
sponsors  and  apj  ilicants,  provided 
certain  conditior  s  are  met,  for  the 
purpose  of  reach  ng  agreement  on  the 
design  and  size  c  f  clinical  trials 
intended  to  form  the  primary  basis  of  an 
effectiveness  cla  m  in  a  marketing 
application  subn  litted  under  section 
505(b)  of  the  act  ar  section  351  of  the 
Public  Health  Service  Act  (42  U.S.C. 
262)  (the  PHS  A(  t).  Such  marketing 
applications  incl  Lide  NDA's,  BLA's,  and 


efficacy  supplements  to  approved 
NDA's  and  BLA's. 

The  procedures  and  policies 
described  in  this  draft  guidance  are 
designed  to  implement  section 
505(b)(4)(B)  of  the  act  and  the  PDUFA 
goals  for  special  protocol  assessment 
and  agreement. 

This  draft  Level  1  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27,  1997).  The  draft  guidance 
represents  the  agency's  current  thinking 
on  special  protocol  assessment  in  CDER 
and  CBER.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
gmdance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

II.  The  Paperwork  Reduction  Act  of 
1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (the  PRA)  (44  U.S.C.  3501- 
3520),  Federal  agencies  must  obtain 
approval  bom  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comment  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
biu'den  of  the  proposed  collection  of 


information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques,  when 
appropriate,  and  other  forms  of 
information  technology. 

Title:  Draft  Guidance  for  Industry  on 
Special  Protocol  Assessment 

Description:  FDA  is  issuing  a  draft 
guidance  on  agency  procedures  to 
evaluate  issues  related  to  the  adequacy 
of  certain  proposed  studies.  The  draft 
guidance  describes  procedures  for 
sponsors  to  request  special  protocol 
assessment  and  for  the  agency  to  act  on 
such  requests.  The  draft  guidance 
provides  information  on  how  the  agency 
will  interpret  and  apply  provisions  of 
the  Modernization  Act  and  the  specific 
PDUFA  goals  for  special  protocol 
assessment  associated  with  the 
development  and  review  of  PDUFA 
products. 

The  draft  guidance  describes  two 
collections  of  information:  (1)  The 
submission  of  a  notice  of  intent  to 
request  special  protocol  assessment  of  a 
carcinogenicity  protocol,  and  (2)  the 
submission  of  a  request  for  special 
protocol  assessment. 

A.  Notification  for  a  Carcinogenicity 
Protocol 

As  described  in  the  draft  guidance,  a 
sponsor  interested  in  agency  assessment 
of  a  carcinogenicity  protocol  should 
notify  the  appropriate  division  in  CDER 
or  CBER  of  an  intent  to  request  special 
protocol  assessment  at  least  30  days 
prior  to  submitting  the  request.  With 
such  notification,  the  sponsor  should 
submit  relevant  background  information 
so  that  the  agency  may  review  reference 
material  related  to  carcinogenicity 
protocol  design  prior  to  receiving  the 
carcinogenicity  protocol.  The  agency  is 
currently  drafting  a  separate  guidance 
describing  the  type  of  information  that 
would  be  appropriate  to  submit  before 
requesting  carcinogenicity  protocol 
assessment. 

B.  Request  for  Special  Protocol 
Assessment 

In  the  draft  guidance,  CDER  and  CBER 
ask  that  a  request  for  special  protocol 
assessment  be  submitted  as  an 
amendment  to  the  investigational  new 
drug  application  (IND)  for  the 
underlying  product  and  that  it  be 
submitted  to  the  agency  in  triplicate 
with  Form  FDA  1571  attached.  The 
agency  also'^suggests  that  the  sponsor 
submit  the  cover  letter  to  a  request  for 
special  protocol  assessment  via 
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facsimile  to  the  appropriate  division  in 
CDER  or  CBER.  Agency  regulations  (21 
CFR  312.23(d))  state  that  information 
provided  to  the  agency  as  part  of  an  IND 
is  to  be  submitted  in  triplicate  and  with 
the  appropriate  cover  form.  Form  FDA 
1571.  An  IND  is  submitted  to  FDA 
under  existing  regulations  in  part  312 
(21  CFR  part  312),  which  specifies  the 
information  that  manufacturers  must 
submit  so  that  FDA  may  properly 
evaluate  the  safety  and  effectiveness  of 
investigational  drugs  and  biological 
products.  The  information  collection 
requirements  resulting  from  the 
preparation  and  submission  of  an  IND 
under  part  312  have  been  estimated  by 
FDA  and  the  reporting  and 
recordkeeping  burden  has  been 
approved  by  OMB  until  December  31, 
1999,  under  OMB  control  number  0910- 
0014.  In  the  Federal  Register  of  May  6, 
1999  (64  FR  24402),  FDA  published  a 
notice  requesting  comments  on  the 
burden  estimates  for  the  information 
collection  requirements  in  part  312.  The 
notice  also  requested  an  extension  of 
OMB  approval  for  this  information 
collection. 

FDA  suggests  that  the  cover  letter  to 
the  request  for  special  protocol 
assessment  be  submitted  via  facsimile  to 
the  appropriate  division  in  ODER  or 
CBER  to  enable  agency  staff  to  prepare 
for  the  arrival  of  the  protocol  for 
assessment.  The  agency  reconmiends 
that  a  request  for  special  protocol 
assessment  be  submitted  as  an 
amendment  to  an  IND  for  two  reasons: 
(1)  To  ensure  that  each  request  is  kept 
in  the  administrative  file  with  the  entire 
END,  and  (2)  to  ensure  that  pertinent 
information  about  the  request  is  entered 
into  the  appropriate  tracking  data  bases. 
Use  of  the  information  in  the  agency's 
tracking  data  bases  enables  the 
appropriate  agency  official  to  monitor 
progress  on  the  evaluation  of  the 
protocol  and  to  ensure  that  appropriate 
steps  will  be  taken  in  a  timely  manner. 

CDER  and  CBER  have  determined  and 
the  draft  guidance  recommends  that  the 
following  information  should  be 
submitted  to  the  appropriate  Center 
with  each  request  for  special  protocol 
assessment  so  that  the  Center  may 
quickly  and  efficiently  respond  to  the 
request: 

1.  Questions  to  the  agency  concerning 
specific  issues  regarding  the  protocol; 
and 

2.  All  data,  assumptions,  and 
information  needed  to  permit  an 
adequate  evaluation  of  the  protocol, 
including:  (1)  The  role  of  the  study  in 


the  overall  development  of  the  drug;  (2) 
information  supporting^  the  proposed 
trial,  including  power  calculations,  the 
choice  of  study  endpoints,  and  other 
critical  design  features;  (3)  regulatory 
outcomes  that  could  be  supported  by 
the  results  of  the  study;  (4)  final  labeling 
that  could  be  supported  by  the  results 
of  the  study;  and  (5)  for  a  stability 
protocol,  product  characterization  and 
relevant  manufacturing  data. 

1 .  Description  of  Respondents 

A  sponsor,  applicant,  or  manufacturer 
of  a  drug  or  biologic  product  regidated 
by  the  agency  under  the  act  or  section 
351  of  the  PHS  Act  who  requests  special 
protocol  assessment. 

2.  Biu-den  Estimate 

Table  1  of  this  document  provides  an 
estimate  of  the  annual  reporting  burden 
for  requests  for  special  protocol 
assessment.  The  procedures  for 
requesting  special  protocol  assessment 
that  are  set  forth  in  the  draft  guidance 
have  not  been  previously  described  by 
the  agency,  although  the  PDUFA  goals 
and  the  requirements  of  section 
505(b)(4)(B)  of  the  act  have  been  in 
effect  since  October  and  November 
1998,  respectively,  as  follows: 

a.  Notification  for  a  carcinogenicity 
protocol.  Based  on  data  collected  from 
the  review  divisions  and  offices  within 
CDER  and  CBER,  including  the  number 
of  carcinogenicity  protocols  submitted 
for  review  in  the  first  half  of  fiscal  year 
(FY)  1999  and  the  number  of  IND's  for 
new  molecular  entities  that  were 
received  by  the  agency  per  year  over  the 
last  5  years,  CDER  and  CBER  anticipate 
that  approximately  30  respondents  will 
notify  the  agency  of  an  intent  to  request 
special  protocol  assessment  of  a 
carcinogenicity  protocol.  The  agency 
further  estimates  that  the  total  annual 
responses,  i.e.,  the  total  number  of 
notifications  that  will  be  sent  to  CDER 
and  CBER.  will  be  60,  based  on  data 
collected  from  the  offices  within  CDER 
and  CBER.  Therefore,  the  agency 
estimates  that  there  will  be 
approximately  two  responses  per 
respondent.  The  hours  per  response, 
which  is  the  estimated  number  of  hoiu-s 
that  a  respondent  would  spend 
preparing  the  notification  and 
backgroimd  information  to  be  submitted 
in  accordance  with  the  draft  guidance, 
is  estimated  to  be  approximately  8 
hours.  While  FDA  has  not  finalized  the 
separate  guillance  describing 
background  information  that  should  be 
submitted  with  notification  of  a 


carcinogenicity  protocol  for  assessment, 
the  agency  anticipates  that  it  will  take 
respondents  approximately  8  hoiu-s  to 
gather  and  copy  articles  and  study 
reports  that  are  relevant  to  the 
carcinogenicity  protocol.  Therefore,  the 
agency  estimates  that  respondents  will 
spend  480  hours  per  year  notifying  the 
agency  of  an  intent  to  request  special 
protocol  assessment  of  a  carcinogenicity 
protocol. 

b.  Requests  for  special  protocol 
assessment.  Based  on  data  collected 
from  the  review  divisions  and  offices 
within  CDER  and  CBER,  including  the 
number  of  requests  for  special  protocol 
assessment  in  the  first  half  of  FY  1999, 
the  number  of  IND's  for  new  molecular 
entities  that  were  received  by  the  agency 
per  year  over  the  past  5  years,  the 
number  of  sponsors  who  have  submitted 
protocols  for  agency  review  in  the  past 
and  in  the  first  half  of  FY  1999.  and  the 
niunber  of  end-of-phase  2/pre-phase  3 
meetings  that  occur  between 
respondents  and  the  agency  per  year, 
FDA  anticipates  that  70  respondents 
will  request  special  protocol  assessment 
per  year.  The  total  annual  responses  are 
the  total  number  of  requests  for  special 
protocol  assessment  that  are  submitted 
to  CDER  and  CBER  in  1  year.  Based  on 
data  collected  from  the  review  divisions 
and  offices  within  CDER  and  CBER, 
FDA  estimates  that  it  will  receive 
approximately  180  requests  for  special 
protocol  assessment  per  year.  Therefore, 
the  agency  estimates  that  there  will  be 
approximately  2.57  responses  per 
respondent.  The  hours  per  response  is 
the  estimated  niunber  of  hoiu's  that  a 
respondent  would  spend  preparing  the 
information  to  be  submitted  with  a 
request  for  special  protocol  assessment, 
including  the  time  it  takes  to  gather  and 
copy  questions  to  be  posed  to  the 
agency  regarding  the  protocol  and  data, 
assumptions,  and  information  needed  to 
permit  an  adequate  evaluation  of  the 
protocol.  Based  on  estimates  provided 
by  the  regulated  industry  and  on  the 
agency's  experience  in  requesting 
similar  information,  FDA  estimates 
approximately  15  hours  on  average 
would  be  needed  per  response. 
Therefore,  FDA  estimates  that  2,700 
hours  will  be  spent  per  year  by 
respondents  requesting  speciaJ  protocol 
assessment.  Overall.  FDA  anticipates 
that  respondents  will  spend  3.180  hours 
per  year  to  participate  in  the  programs 
described  in  the  draft  guidance. 

FDA  estimates  the  biu-den  of  this 
collection  of  information  as  follows: 
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Table!.— Estimated  Annual  Reporting  Burden' 


Notifk  ation  and  Requests 


Number  of 
Respondents 


Numtjer  of  Re- 
sponses per 
Respondent 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


Notification  for  Can  irK)genicity  ProtocoJs 


30 


2.0 


60 


480 


Requests  for  Speci  )l  Protocol  Assessment 


70 


2.57 


180 


15 


2,700 


Total 


3,180 


There  are  no  ca  aitai  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  February  k,  2000. 
Margaret  M.  Dotze 
Acting  Associate 
[FR  Doc.  00-2982 
8IUJNO  cooc  4iao-o1-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-1085-N) 
RIN  093S-AJ79 

Medicare  Progr^;  Update  of 
Ambulatory  Surgical  Center  Payment 
Rates  Effective  lor  Services  on  or  after 
October  1,1999 1 

agency:  Health  uare  Financing 
Administration  (flCFA),  HHS. 
ACTION:  Notice. 


SUMMARY:  This  n  ]tice  implements 
section  1833(i)(2  (C)  of  the  Social 
Security  Act,  wh  ch  mandates  an 
inflation  adjusts  ent  to  Medicare 
payment  amount  s  for  ambulatory 
surgical  center  [i  lSC)  facility  services 


during  the  years 
amotmts  are  not 


when  the  payment 
apdated  based  on  a 

survey  of  the  au(  ited  costs  incurred  by 

ASCs. 


EFFECTIVE  DATE: 

contained  in  this 

services  fumishqd 

1999. 

FOR  FURTHER 

Cereghino,  (410) 

SUPPLEMENTARY 


INFORMATION  CONTACT:  Bob 
786-4645. 


I  ^FORMATION: 

I.  Background  ai  id  Legislative 
Authority 


tlie 


Section  1832(a 
Security  Act  (the 
benefits  under 
Supplementary 
program  (Part  B) 
furnished  in 
surgical  procedure 
1833(i)(l)(A)  of 
the  Secretary  an( 
inpatient  basis  i 
can  be  performe( 
ambulatory  basis 


'he  payment  rates 
notice  are  effective  for 
on  or  after  October  1 , 


)(2)(F)(i)  of  the  Social 
Act)  provides  that 
Medicare 
I  iedical  Insurance 
include  services 
conhection  with  those 

s  that,  under  section 
Act,  are  specified  by 
are  performed  on  an 
a  hospital  but  that  also 
safely  on  an 
in  an  ambulatory 


t  le. 


surgical  center  (ASC),  in  a  critical  access 
hospital.  (Under  section  4201(c)(1)  of 
the  Balanced  Budget  Act  of  1997  (BBA) 
(Pub.  L.  105-33),  enacted  on  August  5, 
1997,  the  term  "rural  primary  care 
hospital"  is  replaced  with  "critical 
access  hospital"  applicable  to  services 
furnished  on  or  after  October  1,  1997.) 
To  participate  in  the  Medicare  program 
as  an  ASC,  a  facility  must  meet  the 
standards  specified  under  section 
1832(a)(2)(F)(i)  of  the  Act  and  42  CFR 
416.25,  which  set  forth  basic 
requirements  for  ASCs. 

Generally,  there  are  two  elements  in 
the  total  charge  for  a  surgical  procedure: 
A  charge  for  the  physician's 
professional  services  for  performing  the 
procedure,  and  a  charge  for  the  facility's 
services  (for  example,  use  of  an 
operating  room).  Section  1833(i)(2)(A)  of 
the  Act  authorizes  the  Secretary  to  pay 
ASCs  a  prospectively  determined  rate 
for  facility  services  associated  with 
covered  surgical  procedures.  ASC 
facility  services  are  subject  to  the  usual 
Medicare  Part  B  deductible  and 
coinsurance  requirements.  Therefore, 
Medicare  pays  participating  ASCs  80 
percent  of  the  prospectively  determined 
rate  for  facility  services,  adjusted  for 
regional  wage  variations.  This  rate  is 
intended  to  represent  our  estimate  of  a 
fair  payment  that  takes  into  account  the 
costs  incurred  by  ASCs  generally  in 
providing  the  services  that  are  furnished 
in  connection  with  performing  the 
procediure.  Currently,  this  rate  is  a 
standard  overhead  amoimt  that  does  not 
include  physician  fees  and  other 
medical  items  and  services  (for 
example,  durable  medical  equipment  for 
use  in  the  patient's  home)  for  which 
separate  payment  may  be  authorized 
under  other  provisions  of  the  Medicare 
program. 

We  have  grouped  procedures  into 
nine  groups  for  purposes  of  ASC 
payment  rates.  The  ASC  facility 
payment  for  all  procedures  in  each 
group  is  established  at  a  single  rate 
adjusted  for  geographic  variation.  The 
rate  is  a  standard  overhead  amoimt  that 
covers  the  cost  of  services  such  as 
nursing,  supplies,  equipment,  and  use 


of  the  facility.  (For  an  indepth 
discussion  of  the  methodology  and  rate- 
setting  procedures,  see  our  Federal 
Register  notice  published  on  February 
8, 1990,  entitled  "Medicare  Program; 
Revision  of  Ambulatory  Surgical  Center 
Payment  Rate  Methodology"  (55  FR 
4526).) 

Statutory  Provisions 

Section  1833(i)(2)(A)  of  the  Act 
requires  the  Secretary  to  review  and 
update  standard  overhead  amounts 
annually.  Section  1833(i)(2)(A)(ii) 
requires  that  the  ASC  facility  payment 
rates  result  in  substantially  lower 
Medicare  expenditiues  than  would  have 
been  paid  if  the  same  procedure  had 
been  performed  on  an  inpatient  basis  in 
a  hospital.  Section  1833(i)(2)(A)(iii) 
requires  that  payment  for  insertion  of  an 
inti^ocular  lens  (lOL)  include  an 
allowance  for  the  lOL  that  is  reasonable 
and  related  to  the  cost  of  acquiring  the 
class  of  lens  involved. 

Under  section  1833(i)(3)(A).  the 
aggregate  payment  to  hospital  outpatient 
departments  for  covered  ASC 
procedures  is  equal  to  the  lesser  of  the 
following  two  amounts: 

•  The  amoimt  paid  for  the  same 
services  that  would  be  paid  to  the 
hospital  under  section  1833(a)(2)(B) 
(that  is,  the  lower  of  the  hospital's 
reasonable  costs  or  customary  charges 
less  deductibles  and  coinsurance). 

•  The  amount  determined  under 
section  1833(i)(3)(B)(i)  based  on  a  blend 
of  the  lower  of  the  hospital's  reasonable 
costs  or  customary  charges,  less 
deductibles  and  coinsurance,  and  the 
amount  that  would  be  paid  to  a  ft'ee- 
standing  ASC  in  the  same  area  for  the 
same  procedures. 

Under  section  1833(i)(3)(B)(i),  the 
blend  amount  for  a  cost  reporting  period 
is  the  sum  of  the  hospital  cost 
proportion  and  the  ASC  cost  proportion. 
Under  section  1833(i)(3)(B)(ii),  the 
hospital  cost  proportion  and  the  ASC 
cost  proportion  for  portions  of  cost 
reporting  periods  beginning  on  or  after 
January  1,  1991  are  42  and  58  percent, 
respectively. 

Section  13531  of  the  Onmibus  Budget 
Reconciliation  Act  of  1993  (OBRA  1993) 
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(Pub.  L.  103-66),  enacted  on  August  10, 
1993,  prohibited  the  Secretary  firom 
providing  for  any  inflation  update  in  the 
payment  amounts  for  ASCs  determined 
under  section  1833(i)(2)(A)  and  (B)  of 
the  Act  for  fiscal  years  (FYs)  1994  and 
1995.  Section  13533  of  OBRA  1993 
reduced  the  amount  of  payment  for  an 
lOL  inserted  during  or  subsequent  to 
cataract  surgery  in  an  ASC  on  or  after 
January  1,  1994,  and  before  January  1, 
1999,  to  $150. 

Section  141(a)(1)  of  the  Social 
Security  Act  Amendments  of  1994 
(SSAA  1994)  (Public  Law  103-432). 
enacted  on  October  31, 1994,  amended 
section  1833{i)(2)(A)(i)  of  the  Act  to 
require  that,  for  the  purpose  of 
estimating  ASC  payment  amounts,  the 
Secretary  survey  not  later  than  January 
1,  1995,  and  every  5  years  thereafter,  the 
actual  audited  costs  incurred  by  ASCs, 
based  upon  a  representative  sample  of 
procedures  and  facilities. 

Section  141(a)(2)  of  SSAA  1994  added 
section  1833(i)(2)(C)  to  the  Act  to 
provide  that,  beginning  with  FY  1996, 
there  be  an  application  of  an  inflation 
adjustment  during  a  fiscal  year  in  which 
the  Secretary  does  not  update  ASC  rates 
based  on  survey  data  of  actual  audited 
costs.  Section  1833(i)(2)(C)  of  the  Act 
provides  that  ASC  payment  rates  be 
increased  by  the  percentage  increase  in 
the  consumer  price  index  for  urban 
consumers  (CPI-U),  as  estimated  by  the 
Secretary  for  the  12 -month  period 
ending  with  the  midpoint  of  the  year 
involved,  if  the  Secretary  has  not 
updated  rates  during  a  fiscal  year, 
beginning  with  FY  1996. 

Section  141(a)(3)  of  SSAA  1994 
amended  section  1833(i)(l)  of  the  Act  to 
require  the  Secretary  to  consult  with 
appropriate  trade  and  professional 
organizations  in  reviewing  and  updating 
the  list  of  Medicare-covered  ASC 
procedures. 

Section  141(b)  of  SSAA  1994  requires 
the  Secretary'  to  establish  a  process  for 
reviewing  the  appropriateness  of  the 
payment  amoimt  provided  under 
section  1833(i)(2)(A)(iii)  of  the  Act  for 
lOLs  with  respect  to  a  class  of  new- 
technology  lOLs.  A  notice  of  proposed 
rulemaking  was  published  in  the 
Federal  Register  on  June  16, 1999, 
entided  "Adjustment  in  Payment 
Amounts  for  New  Technology 
Intraocular  Lenses  Furnished  by 
Ambulatory  Surgical  Centers'  (BPD- 
3831-F)  (64  FR  32198). 

Section  4555  of  the  BBA  amends 
section  1833(i)(2)(C)  of  the  Act  to 
require,  in  each  of  the  fiscal  years  1998 
through  2002,  that  the  percentage 
increase  by  which  ASC  rates  are  to  be 
adjusted  be  reduced  (but  not  below 
zero)  by  2.0  percentage  points. 


We  published  our  last  ASC  payment 
rate  update  notice  on  October  1,  1998 
(63  FR  52663).  In  this  notice,  we 
explained  that  the  current  rates  were 
frozen  and  we  stated  the  comment 
period  for  proposed  rule  (HCFA-1885- 
P)  published  in  the  Federal  Register 
June  12,  1998  entitled  "Medicare 
Program;  Update  of  Ratesetting 
Methodology,  Payment  Rates,  Payment 
Policies,  and  the  List  of  Covered 
Surgical  Procedures  for  Ambulatory 
Surgical  Centers  Effective  October  1, 
1998"  would  be  extended  to  November 
13, 1998.  We  further  extended  the 
comment  period  for  this  proposed  rule 
in  Federal  Register  notices  published 
January  12, 1999,  March  12, 1999,  and 
July  6, 1999.  The  comment  periods  have 
been  running  concurrently  with  those  of 
another  proposed  rule  addressing  a 
prospective  payment  system  (PPS)  for 
hospital  outpatient  services  published 
September  8, 1998  (63  FR  47552). 

HCFA-1885-P  proposes  to  update  the 
criteria  for  determining  which  surgical 
procedures  can  be  appropriately  and 
safely  performed  in  an  ASC,  makes 
additions  and  deletions  from  the  current 
list  of  procedures  based  on  the  revised     ' 
criteria,  rebases  the  ASC  payment  rates 
using  cost,  charge,  and  litilization  data 
collected  by  a  1994  survey  of  ASCs, 
refines  the  ratesetting  methodology  that 
was  implemented  by  a  final  notice 
published  on  February  8, 1990  in  the 
Federal  Register,  and  requires  that  ASC 
payment,  coverage  and  wage  index 
updates  be  implemented  annually  on 
January  1  rather  than  having  these 
updates  occur  randomly  throughout  the 
year. 

n.  Provisions  of  This  Notice 

As  previously  stated,  during  years  in 
which  the  Secretary  has  not  otherwise 
updated  ASC  rates  based  on  a  survey  of 
actual  audited  costs,  section 
1833(i)(2)(C)  of  the  Act  requires 
application  of  an  inflation  adjustment 
equal  to  the  percentage  increase  in  the 
CPI-U  as  estimated  by  the  Secretary  for 
the  12-month  period  ending  with  the 
midpoint  of  the  year  involved,  reduced 
(but  not  below  zero)  by  2.0  percentage 
points  in  each  of  the  fiscal  years  1998 
through  2002.  (The  CPI-U  is  a  general 
index  that  reflects  prices  paid  by  urban 
consumers  for  a  representative  market 
basket  of  goods  and  services.) 

Based  on  estimates  prepared  by  Data 
Resources,  Inc./McGraw  Hill,  the 
forecast  rate  of  increase  in  the  CPI-U  for 
the  fiscal  year  that  ends  March  31,  2000 
is  2.8  percent.  Reducing  the  CPI-U 
factor  by  2.0  percent  results  in  an 
adjustment  factor  of  0.8  percent. 
Increasing  the  ASC  payment  rates 
currently  in  effect  by  0.8  percent  results 


in  the  following  schedide  of  rates  that 
are  payable  for  facility  services 
furnished  on  or  after  October  1, 1999: 

Group  1— $317 

Group  2 — $425 

Group  3 — $486 

Group  4 — $600 

Group  5 — $683 

Group  6— $794  (644  +  150) 

Group  7—5949 

Group  8—5934  (784  +  150) 

ASC  facility  fees  are  subject  to  the 
usual  Medicare  deductible  and 
copayment  requirements.  The  allowance 
for  an  lOL  that  is  part  of  the  payment 
rates  for  group  6  and  group  8  remains 
$150. 

A  ninth  payment  group  allotted 
exclusively  to  extracorporeal  shockwave 
lithotripsy  (ESWL)  services  was 
established  in  the  notice  with  comment 
period  published  December  31,  1991  (56 
FR  67666).  The  decision  in  American 
Lithotripsy  Society  v.  Sullivan,  785  F. 
Supp.  1034  (D.D.C.  1992),  prohibits 
payment  for  these  services  under  the 
ASC  benefit  at  this  time.  ESWL  payment 
rates  were  the  subject  of  a  separate 
Federal  Register  proposed  notice, 
which  was  published  October  1,  1993 
(58  FR  51355). 

We  will  continue  to  use  the  inpatient 
hospital  PPS  wage  index  to  standardize 
ASC  payment  rates  for  variation  due  to 
geographic  wage  differences  in 
accordance  with  the  ASC  payment  rate 
methodology  published  in  the  February 
8,  1990  notice.  The  inpatient  PPS  wage 
index  final  rule  published  on  July  30, 
1999  (64  FR  41490),  for  implementation 
on  October  1,  1999,  will  be  used  to 
adjust  the  ASC  payment  rates 
announced  in  this  notice  for  facility 
services  furnished  on  or  after  October  1 , 
1999. 

in.  Regulatory  Impact  Analysis 

A.  Introduction 

This  notice  implements  section 
1833(i)(2)  of  the  Act,  which  mandates 
an  inflation  adjustment  to  Medicare 
payment  amounts  for  ASC  facility 
services  during  the  years  in  which  the 
payment  amounts  are  not  updated  based 
on  a  survey  of  the  actual  audited  costs 
incurred  by  ASCs. 

Actuarial  estimates  of  the  cost  of 
updating  the  ASC  rates  by  0.8  percent 
are  as  follows: 

Projected  Additional  Medicare 
Costs 


[In  millions*] 

FY  2000  

S10 

FY  2001  

10 

FY  2002  

10 

FY  2003 

10 
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Projected  i  Additional  Medicare 
Cost  s — Continued 

[  n  millions  *] 


FY  2004 


10 


nearest  $10  million. 

idered  in  die 
ing  die  PPS  for  hospital 

which  will  be 
the  inid-2000,  and  the 
overpayment 
effejcdve  October  1,  1997. 


•Rounded  to  th< 
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outpatient  services 
implemented  in 
formula-driven 
elimination 

B.  Regulatory  F  exibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analy  iis  that  is  consistent 
with  the  Regula  tory  Flexibility  Act 

jeoi  through  612)  unless 
notice  will  not  have  a 
significant  econjomic  impact  on  a 
substantial  nun  ber  of  small  entities.  For 

RFA,  most  ASCs  and 
hospitals  are  considered  to  be  small 
entities  either  b  f  non-profit  status  or  by 
having  resource  s  of  $5  million  or  less 
annually. 

Section  11021  3)  of  the  Act  requires  us 
to  prepare  a  reg  ilatory  impact  analysis 
if  a  notice  may  lave  a  significant  impact 
on  the  operatioi  is  of  a  substantial 

rural  hospitals.  This 
nform  to  the  provisions 
the  RFA.  For  purposes 
of  the  Act,  we  define 
pital  as  a  hospital  that 
e  of  a  Metropolitan 
d  has  fewer  than  50 


(RFA)  (5  U.S.C. 
we  certify  that  i 


number  of  smal 
analysis  must  c 
of  section  604 
of  section  1102 
a  small  rural  h^ 
is  located  outsi 
Statistical  Area 
beds. 

Although  we  believe  that  this  notice 
will  not  have  a  significant  impact  on  a 
substantial  nuni  ber  of  small  rural 
hospitals,  it  ma  r  have  a  significant 
impact  on  a  sub  stantial  number  of 
ASCs.  Therefori  i,  we  believe  that  a 
regulatory  flexi  lility  analysis  is  required 
for  ASCs.  In  ad(  ition,  we  are  voluntarily 
providing  a  brie  f  discussion  of  the 
impact  this  not  ce  may  have  on  all 
hospitals. 

1.  Impact  on  A^Cs 


ve  J 


Section  1833 
requires  that  foi 
through  2002 
ASC  rates  for 
year  in  which 
payment  rates 
a  CPI-U  factor 
zero)  by  2.0 
updating  the 
rates,  which 
October  1,  1997 
(63  FR  8462),  b 
projected  rate  o 
the  12-month 
2000  minus  2.0 
are  other  factor! 
the  actual 
ASC. 

First,  variations 
case  mix  affect 


payn  ents 


i)(2)(C)ofdieAct 
fiscal  years  1998 
automatically  adjust 
irjflation  during  a  fiscal 
do  not  update  ASC 
b  ased  on  survey  data  by 
I  educed  (but  not  below 
per  :ent.  Therefore,  we  are 
cu  rrent  ASC  payment 
were  published  in  our 
Federal  Register  notice 
incorporating  the 
change  in  the  CPI-U  for 

d  ending  March  31, 
percentage  points.  There 
however,  that  affect 
to  an  individual 


pi  srioc 


in  an  ASCs  Medicare 
he  size  of  the  ASCs 


aggregate  payment  increase.  Although 
we  uniformly  adjusted  ASC  payment 
rates  by  the  CPI-U  forecast  for  the  12- 
month  period  ending  March  31,  2000, 
we  did  not  adjust  the  lOL  payment 
allowance  that  is  included  in  the 
payment  rate  for  group  6  and  group  8 
because  OBRA  1993  froze  the  amount  of 
payment  for  an  lOL  furnished  by  an 
ASC  at  $150  for  the  period  beginning 
January  1, 1994  through  December  31, 
1998.  Therefore,  because  the  net 
adjustment  for  inflation  for  procedures 
in  group  6  is  0.63  percent  and  for  group 
8  is  0.64  percent,  ASCs  that  perform  a 
high  percentage  of  the  lOL  insertion 
procedures  that  comprise  these  groups 
may  expect  a  somewhat  lower  increase 
in  their  aggregate  payments  than  ASCs 
that  perform  fewer  lOL  insertion 
procedures. 

A  second  factor  determining  the  effect 
of  the  change  in  payment  rates  is  the 
percentage  of  total  revenue  an  ASC 
receives  from  Medicare.  The  larger  the 
proportion  of  revenue  an  ASC  receives 
from  the  Medicare  program,  the  greater 
the  impact  of  the  updated  rates  in  this 
notice.  The  percentage  of  revenue 
derived  from  the  Medicare  program 
depends  on  the  volume  and  types  of 
services  furnished.  Since  Medicare 
patients  account  for  as  much  as  80 
percent  of  all  lOL  insertion  procedures 
performed  in  ASCs,  an  ASC  that 
performs  a  high  percentage  of  lOL 
insertion  procedures  will  probably 
receive  a  higher  percentage  of  its 
revenue  from  Medicare  than  would  an 
ASC  with  a  case  mix  comprised  largely 
of  procedures  that  do  not  involve 
insertion  of  an  lOL.  For  an  ASC  that 
receives  a  large  portion  of  its  revenue 
from  the  Medicare  program,  the  changes 
in  this  notice  will  likely  have  a  greater 
influence  on  the  ASCs  operations  and 
management  decisions  than  they  will 
have  on  an  ASC  that  receives  a  large 
portion  of  revenue  from  other  sources. 

In  general,  we  expect  the  rate  changes 
in  this  notice  to  affect  ASCs  positively 
by  increasing  the  rates  upon  which 
payments  are  based. 

2.  Impact  on  Hospitals  and  Small  Rural 
Hospitals 

Section  1833(i)(3)(A)  of  die  Act 
mandates  the  method  of  determining 
payments  to  hospitals  for  ASC-approved 
procedures  performed  in  a  hospital 
outpatient  setting.  The  Congress 
believed  some  comparability  should 
exist  in  the  amount  of  payment  to 
hospitals  and  ASCs  for  similar 
procedures.  The  Congress  recognized, 
however,  that  hospitals  have  certain 
overhead  costs  that  ASCs  do  not  and 
allowed  for  those  costs  by  establishing 
a  blended  payment  methodology.  For 
ASC  procedures  performed  in  an 
outpatient  setting,  hospitals  are  paid 


based  on  the  lower  of  their  aggregate 
costs,  aggregate  charges,  or  a  blend  of  58 
percent  of  the  applicable  wage-adjusted 
ASC  rate  and  42  percent  of  the  lower  of 
the  hospital's  aggregate  costs  or  charges. 
According  to  statistics  from  the  Office  of 
Strategic  Planning  within  HCFA,  12 
percent  of  Medicare  payments  to 
hospitals  by  intermediaries  is 
attributable  to  services  furnished  in 
conjunction  with  ASC-covered 
procedures. 

We  would  not  expect  an  ASC  rate 
increase  in  every  instance  to  keep  pace 
with  actual  hospital  cost  increases, 
although  we  would  fully  recognize  cost 
increases  resulting  from  inflation  alone 
to  the  extent  that  the  blended  payment 
methodology  includes  aggregate 
hospital  costs.  The  weight  of  the  ASC 
portion  of  the  blended  payment  amount, 
which  would  reflect  the  ASC  rate 
increase,  is  offset  to  a  degree  when 
hospital  costs  significantly  exceed  the 
ASC  rate.  Another  element  that  would 
eliminate  the  effect  of  the  ASC  rate 
increase  on  hospital  outpatient 
pa)rments  is  the  application  of  the 
lowest  payment  screen  in  determining 
payments.  Applying  the  lowest  of  costs, 
charges,  or  a  olend  can  result  in  some 
hospitals  being  paid  entirely  on  the 
basis  of  a  hospital's  costs  or  charges.  In 
those  instances,  the  increase  in  the  ASC 
rates  will  have  no  effect  on  hospital 
payments.  The  number  of  Medicare 
beneficiaries  a  hospital  serves  and  its 
case-mix  variation  would  also  influence 
the  total  impact  of  the  new  ASC  rates  on 
Medicare  payments  to  hospitals.  Based 
on  these  factors,  we  have  determined, 
and  we  certify  that  this  notice  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  nu-al 
hospitals.  Therefore,  we  have  not 
prepared  a  small  nu-al  hospital  impact 
analysis. 

We  have  reviewed  this  notice  under 
the  threshold  criteria  of  Executive  Order 
13132  of  August  4, 1999,  Federalism, 
published  in  the  Federal  Register  on 
August  10,  1999  (64  FR  43255).  The 
Executive  Order  is  effective  November 
2,  1999,  which  is  90  days  after  the  date 
of  this  Order.  We  have  determined  that 
the  notice  does  not  significantly  affect 
the  rights,  roles,  and  responsibilities  of 
States. 

IV.  Waiver  of  30<Day  Delay  in  the 
Efifiective  Date 

We  ordinarily  publish  notices,  such  as 
this,  subject  to  a  30-day  delay  in  the 
effective  date.  However,  if  adherence  to 
this  procedure  would  be  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  we  may  waive  the  delay  in  the 
effective  date.  The  provisions  of  this 
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notice  are  effective  for  services 
furnished  on  or  after  October  1,  1999. 
These  provisions  will  increase  payment 
rates  to  ASCs  by  0.8  percent  (before 
applying  the  wage  index),  in  accordance 
with  section  1833(i){2)(C)  of  the  Act,  as 
amended  by  the  BBA.  As  a  practical 
matter,  if  we  allowed  a  30-day  delay  in 
the  effective  date  of  this  notice,  ASCs 
would  be  unable  to  take  timely 
advantage  of  the  increase  in  payment 
rates  contained  in  this  notice.  Moreover, 
we  believe  a  delay  is  impracticable  and 
imnecessary  because  as  explained 
earlier,  the  statute  provides  that  ASC 
payment  rates  be  increased  by  the 
percentage  increase  in  the  CPI-U  if  the 
Secretary  has  not  updated  rates  during 
a  fiscal  year,  beginning  with  FY  1996. 
Therefore,  we  find  good  cause  to  waive 
the  delay  in  the  effective  date. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Sections  1832(a)(2)(F)  and  1833(i)  (1)  and 
(2)  of  the  Social  Security  Act  (42  U.S.C. 
1395k(a)(2)(F)  and  1395l(i)  (1)  and  (2));  42 
CFR  416.120,  416.125,  and  416.130) 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  October  6,  1999. 
Michael  M.  Hash, 

Deputy  Administrator,  Health  Care  Financing 
Administration. 

Dated:  October  25, 1999. 
Donna  E.  Shalala. 

Secretary. 

[FR  Doc.  00-2959  Filed  2-8-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Notice  Regarding  HRSA  Grant 
Requirement — Participation  in  the 
340B  Drug  Pricing  Program 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Healdi  Resources  and 
Services  Administration  (HRSA)  is 
announcing  its  decision  to  withdraw  the 
proposal  to  impose  a  grant  award 
requirement  that  would  have  required 
HRSA  grantees  listed  in  section  340B  of 
the  Public  Health  Service  Act  and 
Federally  Qualified  Health  Center 
(FQHC)  Look-Alikes  to  participate  in  the 
340B  Drug  Pricing  Program  or  provide 
good  cause  for  non-participation. 
Instead  of  the  proposed  grant 


requirement,  HRSA  will  add  a  statement 
to  the  Notice  of  Grant  Award  (NGA) 
concerning  the  need  for  grantees  to 
determine  the  appropriateness  of  their 
drug  purchasing  practices  under 
applicable  cost  principles. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Robert  Staley,  the  Office  of  Drug 
Pricing,  Bureau  of  Primary  Health  Care, 
Health  Resources  and  Services 
Administration,  10th  Floor,  East  West 
Towers,  4350  East-West  Highwav, 
Bethesda,  MD  20814;  Phone  (800)  628- 
6297;  Fax (301) 594-4982. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  grant  requirement  for  eligible 
HRSA  grantee  and  FQHC  Look-Alike 
participation  in  the  340B  Drug  Pricing 
Program  was  annoimced  in  the  Federal 
Register  at  63  FR  56656  on  October  22, 
1998.  A  period  of  60  days  was 
established  to  allow  interested  parties  to 
submit  comments.  HRSA  received  21 
comments.  In  light  of  the  concerns 
expressed  about  the  potential  adverse 
impact  of  the  proposed  grant 
requirement,  HRSA  has  decided  not  to 
institute  the  requirement  at  this  time. 
Instead,  HRSA  will  implement  another 
administrative  option  to  increase 
participation  in  the  340B  Drug  Pricing 
Program:  a  statement  in  the  HRSA 
Notice  of  Grant  Award  (NGA) 
encouraging  those  grantees  not 
participating  in  the  340B  Program  to 
determine  whether  their  drug 
purchasing  practices  meet  Federal 
requirements  regarding  reasonable  and 
cost  effective  purchasing.  (See  42  CFR 
part  50,  subpart  E,  and  OMB  Circulars 
A-122  and  A-87  regarding  cost 
principles).  If  grantees  can  obtain  drugs 
through  the  Drug  Pricing  Program  at 
lower  cost,  it  would  be  reasonable  to 
take  advantage  of  such  cost  savings. 
This  policy  will  be  implemented  during 
the  fiscal  year  (FY)  2000  grant  award 
cycle. 

Dated:  )anuary  3,  2000. 
Claude  Earl  Fox, 

Administrator. 

[FR  Doc.  00-2862  Filed  2-8-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  ScientiHc 
Review  Special  Emphasis  Panel. 

Date:  February  10,  2000. 

Time:  4:30  PM  to  7  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20813. 

Contact  Person:  Anita  Miller  Sostek,  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3176. 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
1260. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  16,  2000. 

Time:  1  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Governor's  House  Hotel, 
Washington,  DC  20036. 

Contact  Person:  )ohn  Bishop,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5180. 
MSC  7844,  Bethesda,  MD  20892.  (301)  435- 
1250. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Initial  Review  Group.  Oral 
Biology  and  Medicine  Subcommittee  1. 

Date:  February  21-22.  2000. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Old  Town  Alexandria, 
480  King  Street,"  Alexandria,  VA  22314. 

Contact  Person:  Priscilla  B.  Chen.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4104. 
MSC  7814,  Bethesda.  MD  20892,  (301)  435- 
1787. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Bacteriology  and  Mycology  Subcommittee  1 . 

Date:  Februarv  21-22.  2000. 

Time:  8:30  AM  to  6  PM. 
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Agenda:  To 
applications. 

Place:  Embassy 
Pavilion.  4300  Mi 
Western  Ave.,  Waih 

Contact  Person. 
Scientific  Review 
Scientific  Review 
Health.  6701  Rockledge 
MSC  7808,  Bethesba 
1147. 

This  notice  is  b* 
days  prior  to  the 
limitations  imposed 
funding  cycle. 

Name  ofCommhtee 
Review  Special  Et  iph 

Date:  February  ^2 

Time:  8:30  AM 

Agenda:  To  rev 
applications. 

Place:  Hyatt  Redency 
Metro  Center,  Bet^esda 

Contact  Person. 
Scientific  Review 
Scientific  Review 
Health,  6701  Rockledge 
Bethesda,  MD  208^2 
fu)iij@drg.nih.gov 

This  notice  is 
days  prior  to  the 
limitations  imposed 
funding  cycle. 

Name  of  Committee 
Review  Emphasis 

Date:  February 

Time:  8:30  AM 

Agenda:  To  review 
applications. 

Place:  Holiday 
Wisconsin  Avenu 

Contact  Person: 
Scientific  Review 
Scientific  Review, 
Health,  6701  Rockjedge 
MSC  7848,  Bethesjla 
0677. 

This  notice  is 
days  prior  to  the 
limitations  impos^ 
funding  cycle. 

Name  of  Commfftee 
Review  Special 

Date:  February 

Time:  2  PM  to  4 

Agenda:  To  review 
applications. 

Place:  NIH.  Roclledge 
20892,  (Telephon^ 

Contact  Person 
Review  Administrator 
Review,  National 
Rockledge  Drive, 
Bethesda.  MD  208(2 

This  notice  is 
days  prior  to  the 
limitations  impos^ 
funding  cycle 

Name  of  Commktee 
Review  Special  Er  iph 

Date:  February  ^3 

Time:  8:00  AM 

Agenda:  To  revipw 
applications. 

Place:  Washingt  3 
Street,  NW,  Washi  igt 


revi  sw  and  evaluate  grant 


Suites,  Chevy  Chase 
itary  Rd,  Wisconsin  at 

ington,  DC  20015. 
Timothy  J.  Henry.  PHD, 
administrator.  Center  for 
National  Institutes  of 
Drive,  Room  4180, 
MD  20892.  (301)  435- 

ing  published  less  than  15 
i^eeting  due  to  the  timing 
by  the  review  and 

Center  for  Scientific 
asis  Panel. 
23,  2000. 
5  PM. 
V  and  evaluate  grant 

Hotel.  Chie  Bethesda 

,  MD  20814. 
Joanne  T.  Fujii,  PHD, 
\dministrator.  Center  for 
National  Institutes  of 

Drive,  Room  5218. 
(301)435-1178, 

b<  ing  published  less  than  15 
n  leeting  due  to  the  timing 
by  the  review  and 

Center  for  Scientific 
Panel. 
,2000. 
4  PM. 
and  evaluate  grant 


I  m 


Chevy  Chase,  5520 
Chevy  Chase,  MD  20815. 
Lee  S.  Mann,  PhD,  JD, 
\dministrator.  Center  for 
National  Institutes  of 
Drive,  Room  3186, 
MD  20892.  (301)  435- 


h(  ing  published  less  than  15 
n  eeting  due  to  the  timing 
by  the  review  and 


Er  iph 
:2 


;  Center  for  Scientific 
asis  Panel. 
2000. 
IPM. 

and  evaluate  grant 

2,  Bethesda,  MD 
Conference  Call). 
Syed  Amir,  PhD,  Scientific 

Center  for  Scientific 
1  nstitutes  of  Health,  6701 
Ifoom  6168,  MSC  7892, 
(301)435-1043. 
ing  published  less  than  15 
n  eeting  due  to  the  timing 
by  the  review  and 


;  b«i 


Center  for  Scientific 

asis  Panel. 
-24,  2000. 
5:00  PM. 

and  evaluate  grant 

n  Monarch  Hotel,  2401  M 
on,  DC  20037. 


Contact  Person:  Daniel  R.  Kenshalo,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176, 
MSC  7844,  Bethesda,  MD  20892.  (301)  435- 
1255. 

Name  of  Committee:  Pathophysiologial 
Sciences  Initial  Review  Group,  Lung  Biology 
and  Pathology  Study  Section. 

Date:  February  23-24,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Preferred  Residence,  950 
24th  St..  NW,  Washington,  DC  20037. 

Contact  Person:  George  M.  Bamas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2182, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
0696. 

Name  of  Committee:  Cardiovascular 
Sciences  Initial  Review  Group, 
Cardiovascular  Study  Section. 

Date:  February  23-24.  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave., 
Chevy  Chase,  MD  20815. 

Contact  Person:  Gordon  L.  Johnson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4136, 
MSC  7802,  Bethesda,  MD  20892.  (301)  435- 
1212,  johnsong@csr.nih.gov. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Microbial  Physiology  and  Genetics 
Subcommittee  1. 

Date:  February  23-24,  2000. 

Time:  8:30  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington  Circle, 
Washington,  DC  20037. 

Contact  Person:  Martin  L.  Slater,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4184, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1149. 

Name  of  Committee:  Oncological  Sciences 
Initial  Review  Group,  Experimental 
Therapeutics  Subcommittee  2. 

Date:  February  23-25,  2000. 

Time:  8:30  AM  to  6:00  PM, 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavillion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 

Contact  Person:  Marcia  Litwack,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4150, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1719. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  23-24.  2000. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Cheri  Wiggs,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3180, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
8367. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  23,  2000. 

Time:  11:00  AM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Dennis  Leszczynski,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6701, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1044. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  23,  2000. 

Time:  3:00  PM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Chhanda  L.  Ganguly,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5156, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1739. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  23,  2000. 

Time:  5:00  PM  to  7:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Sooja  K.  Kim,  PhD,  Chief, 
Nutritional  and  Metabolic  Sciences  Initial 
Review  Group,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  6158,  MSC  7892,  Bethesda,  MD 
20892.(301)435-1780. 

Name  of  Committee:  Nutritional  and 
Metabolic  Sciences  Initial  Review  Group, 
Nutrition  Study  Section. 

Date:  February  24-25,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Sooja  K.  Kim,  PhD,  RD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6158, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1780. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Initial  Review  Group, 
Geriatrics  and  Rehabilitation  Medicine. 

Date:  February  24-25,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel.  3000  M  Street,  NW, 
Washington,  DC  20007-3701. 

Contact  Person:  Jo  Pelham,  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
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Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4106,  MSC  7814, 
Bethesda,  MD  20892,  (301)  435-1786. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  24-25,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Fairfax  Hotel,  2100 
Massachusetts,  Ave.,  NW,  Washington,  DC 
20008. 

Contact  Person:  Nancy  Hicks,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3158, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0695. 

Name  of  Committee:  Biochemical  Sciences 
Initial  Review  Group,  Physiological 
Chemistry  Study  Section. 

Date:  February  24-25,  2000. 

Time:  8:00  AM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arilington.  VA 
22202. 

Contact  Person:  Richard  Panniers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5148, 
7842,  Bethesda,  MD  20892,  (301)  435-1741. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Group,  Cell  Development 
and  Function  3. 

Date:  February  24-25.  2000. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gerhard  Ehrenspeck,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5138, 
MSC  7840.  Bethesda,  MD  20892,  (301)  435- 
1022,  ehrenspeckg@nih.csr.gov. 

Name  of  Committee:  Nutritional  and 
Metabolic  Sciences  Initial  Review  Group, 
Metabolic  Study  Section. 

Date:  February  24-25,  2000. 

Time:  8:30  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  N.W.  Washington,  DC 
20007 

Contact  Person:  Krish  Krishnan,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6164, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1041. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Microbial  Physiology  and  Genetics 
Subcommittee  2. 

Date:  February  24-25,  2000. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW, 
Washington,  DC  20037. 

Contact  Person:  Rona  L.  Hirschberg.  PhD, 
Scientific  Review  Administrator,  Center  for 


Scientific  Review.  Nationed  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4186, 
MSC  7808,  Bethesda,  MD  20892.  (301)  435- 
1150. 

Name  of  Committee:  Genetic  Sciences 
Initial  Review  Group,  Genome  Study  Section. 

Date:  February  24-25,  2000. 

Time:  8:30  AM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel  Rockville.  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Cheryl  M.  Corsaro,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6172, 
MSC  7808,  Bethesda,  MD  20892,  301-435- 
1045.  coraroc@csr.nih.gov. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group,  International 
and  Cooperative  Projects  Study  Section. 

Date:  February  24-25,  2000. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace.- DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Sandy  Warren,  MPH, 
DMD,  Scientific  Review  Administrator. 
Centel-  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5134,  MSC  7840,  Bethesda,  MD  20892, 
(301)  435-1019. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  24-25,  2000. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavillion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 

Contact  Person:  Michael  A.  Lang,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1265. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  24-25,  2000. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  Versailles  ID, 
8120  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Samuel  Rawlings,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Heahh,  6701  Rockledge  Drive.  Room  5160. 
MSC  7844.  Bethesda,  MD  20892,  (301)  435- 
1243. 

Name  of  Committee:  Immunological 
Sciences  Initial  Review  Group,  Allergy  and 
Immunology  Study  Section. 

Date:  February  24-25,  2000. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Palladian  West,  Chevy  Chase,  MD  20815. 

Contact  Person:  Eugene  M.  Zimmerman, 
PhD,  Scientific  Review  Administrator,  Center 


for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4202. 
MSC  7812,  Bethesda,  MD  20892,  301-435- 
1220. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  24-25.  2000. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel, The  Chevy 
Chase  Pavilion.  4300  Military  Road  NW, 
Wisconsin  at  Western  Avenue,  Washington, 
DC  20015. 

Contact  Person:  Anita  Miller  Sostek,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1260. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  24-25.  2000. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  provide  concept  review  of 
proposed  grant  applications. 

Place:  The  Doyle  Hotel.  1500  New. 
Hampshire  Avenue,  NW.  Washington,  DC 
20036. 

Contact  Person:  Carl  D.  Banner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5212, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1251,  bannerc@drg.nih.|ov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  24-25.  2000. 

Time:  9:00  AM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Select.  480  King  Str«et, 
Old  Town  Alexandria.  VA  22314. 

Contact  Person:  Robert  Weller,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3160, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0694. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group,  Bio- 
Organic  and  Natural  Products  Chemistry 
Study  Section. 

Date:  February  24-25,  2000. 

Time:  9:00  AM  to  5:00  PM. 

Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Mike  Radtke,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4176, 
MSC  7806.  Bethesda,  MD  20892,  301-435- 
1728,  radtkem@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  24,  2000. 

r/me:  11:00  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Syed  Husian,  PhD, 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review 
Health.  6701 
MSC  7850 
435-1224. 


National  Institutes  of 
Rockledge  Drive,  Room  5216, 
Betheila,  MD  20892-7850,  (301) 


Name  o, 
Review  Special 
Date:  February 
Time:  7:00  PM 
Agenda:  To 
applications. 

Place:  Admiral 
Broadway,  Haiti 

Contact  Person 
Review  Admin 
Review.  National 
Rockledge  Drive, 
Bethesda,  MD 


)f  Committee:  Center  for  Scientific 
El  nphasis  Panel. 
:  14-26,  2000. 
4:00  PM. 
review  and  evaluate  grant 


(Catalogue  of 
Program  Nos.  93 
93.306,  93.333 
93.337,  93.393 
93.846-93,878 
Institutes  of  Health 


='ell  Inn,  888  South 
imbre.  MD  21231. 

Lee  Rosen,  PhD,  Scientific 
ist^tor.  Center  for  Scientific 
nstitutes  of  Health,  6701 
Uoora  5116,  MSC  7854. 
208  92,(301)435-1171. 

Fed<  ral  Domestic  Assistance 
3  06,  Comparative  Medicine, 
CI  nical  Research,  93.333, 
93  396,  93.837-93.844, 
93.892,  93.893,  National 
HHS). 


Dated:  February  2,  2000. 

La  Verne  Y.  StringJReld, 

Director,  Office  o, 
Committee  Policy. 

(FR  Doc.  00-2915 

BIUJNG  COOe  414(Mtl-M 


i/  Federal  Advisory 
Filed  2-8-00;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstitiHes  of  Health 

] 

National  Canc«#  Instituta;  Notice  of 
Closed  Meeting 


accorc  ance 


Pursuant  to  sdction 
Federal  Advisor  yr 
amended  (5  U.f  ' 
is  hereby  given 
meeting. 

The  meeting 
public  in  accoi 
provisions  set 
552b(c)(4)  and 
as  amended.  T-. 
the  discussions 
confidential  ti 
property  such  _ 
and  personal  in 
individuals  associated 
applications,  _ 
would  constitut  j 
invasion  of  pers  snal 


10(d)  of  the 
Committee  Act,  as 
C.  Appendix  2),  notice 
)f  the  following 

\  all  be  closed  tctthe 
with  the 


fc  rth  in  sections 
^2b{c)(6).  Title  5  U.S.C, 
grant  applications  and 
:ould  disclose 

secrets  or  commercial 
patentable  material, 
ormation  concerning 
with  the  grant 
disclosure  of  which 
a  clearly  unwarranted 
privacy. 


Thj 


tra(  e 


,aii 


Name  of  Committee 
Institute  Special 
Hormonal  Detern^nants 

Date:  February 

Time:  7:30  p.m 

Agenda:  To  rev 
applications 

Place:  The  Best 
at  Longbeach  Mec^ 
Boston,  MA  0211 

Contact  Person 
Scientific  Review 
Review  Branch,  D  i 
Activities,  Nation  tl 


National  Cancer 
^phasis  Panel,  Dietary  and 
of  Cancer  in  Women. 
>-ll.  2000. 
to  12  p.m. 
1  ew  and  evaluate  grant 

Western  Boston — The  Inn 
c.  342  Longwood  Avenue, 


Christopher  L.  Hatch,  PhD, 
Administrator,  Grants 
vision  of  Extramural 
Cancer  Institute,  6116 


Executive  Boulevard,  Room  8044,  Bethesda, 
MD  20892  (301)  496-4964. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  3,  2000. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-2907  Filed  2-8-00;  8:45  am) 

BILUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Memorial 
Sloan  Kettering  Cancer  Gene  Therapy 
Program. 

Date:  February  8-10,  2000. 

Time:  7  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Fitzpatrick  Manhattan  Hotel,  687 
Lexington  Avenue,  New  York,  NY  10022. 

Contact  Person:  Mary  Bell,  PhD,  Scientific 
Review  Administrator,  Grants  Review 
Branch.  National  Cancer  Institute,  National 
Institutes  of  Health,  6130  Executive 
Boulevard,  Rockville,  MD  20892,  301/496- 
7978. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 


93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  3,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-2908  Filed  2-8-00;  8:45  am] 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  IMeeting 

Pxu'suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4}  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Molecular 
Mechanism  of  Human  Bladder 
Carcinogenesis. 

Date:  February  28-March  1,  2000. 

Time:  7  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Ritz  Carlton  Huntington  Hotel 
&  Spa.  1401  South  Oak  Knoll  Ave, 
Passadena,  CA  91106. 

Contact  Person:  Michael  B  Small,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities.  National  Cancer  Institute,  6116 
Executive  Boulevard,  Room  8040,  Bethesda, 
MD  20892,  301/402-0996. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 
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Dated:  February  3,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-2909  Filed  2-08-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Cancer 
Advisory  Board  (NCAB),  February  15, 
2000,  9:00  AM  to  February  16,  2000, 
12:00  PM,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Building  31,  C 
Wing,  6th  Floor,  Conference  Room  10, 
Bethesda,  Maryland  20892,  which  was 
published  in  the  Federal  Register  on 
January  28,  2000,  65  FR  4563. 

In  lieu  of  a  face-to-face  meeting,  the 
NCAB  will  now  convene  by  way  of  a 
telephone  conference  call  on 
Wednesday,  February  16,  2000,  between 
the  hours  of  10:00  AM  to  12;15  PM. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  observe  the 
open  portion  of  the  telephone 
conference  call  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodation,  should  notify  the 
contact  person  listed  below  in  advance 
of  the  meeting. 

The  meeting  will  be  closed  to  the 
pubUc  as  indicated  below. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Date:  February  16,  2000  (Teleconference). 

Open:  February  16,  10:00  a.m.  to  11:40  a.m. 

Agenda:  Approval  of  December  1999 
meeting  minutes;  annual  approval  of 
operating  guidelines  and  delegation  of 
authority;  Director's  Report;  other  business  of 
the  Board. 

Closed:  February  16,  2000, 11:45  a.m.  to 
Adjournment. 

Agenda:  Review  of  Grant  Applications. 

Place:  Building  31  C,  Wing,  6  Floor 
Conference  Room  10,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Marvin  R.  Kalt, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  8th  Floor,  Room  8022, 
Bethesda,  MD  20892-8327,  (301)  496-5147. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 


Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cencer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  3.  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-2911  Filed  2-8-00;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C,  as  amended.  The  grant 
applications  and  the  discussions  could 
idisclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group  Population  Research 
Subcommittee. 

Dates:  March  9-10,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  American  Inn,  8130  Wisconsin 
Avenue  Bethesda,  MD  20814. 

Contact  Person:  Jon  M.  Ranhand,  PhD 
Health  Scientist.  Administrator.  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  6100 
Executive  Blvd.,  Rm.  5E01,  MSC  7510, 
Bethesda,  MD  20892,  (301)  435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 


Dated:  February  3,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-2910  Filed  2-6-00;  8:45  am) 

BHXINQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  matenal, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  18,  2000. 

Time:  11:00  AM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Gerald  E.  Calderone,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd..  Rm  6150.  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-1340. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  emd 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  February  2,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-2912  Filed  2-8-00;  8:45  am) 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  3F  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notica  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisoijy  Committee  Act,  as 
amended  (5  U.S  C.  Appendix  2),  notice 
is  hereby  given  )f  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accorc  ance  with  the 
provisions  set  fc  rth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  Th  3  contract  proposals  and 
the  discussions  :ould  disclose 
confidential  tra<|e  secrets  or  commercial 
property  such  a|  patentable  material, 
and  personal  information  concerning 
individuals  assdciated  with  the  contract 
proposals,  the  cKsclosure  of  which 
would  constitut ;  a  clearly  unwarranted 
invasion  of  pers  anal  privacy. 

Name  of  Comm  ttee:  National  Institute  on 
Deaftiess  and  Othi  ir  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  March  9. :  000. 

Time:  12:30  PM  to  2:30  PM, 

Agenda:  To  rev;  ew  and  evaluate  contract 
proposals. 

Place:  Executivi  i  Plaza  South 
6120  Executive  Bl  vd 


(Telephone  Confe  -ence  Call) 


Contact  Person: 
Scientific  Review 


(Catalogue  of  Federal 
Program  Nos.  93.1 
Related  to  Deafne:  s 
Disorders,  Nation  il 


Dated:  Februan 
La  Verne  Y.  Strin;  Beld 

Director.  Office  of 
Committee  Policy 
[FR  Doc.  00-2913 

BILUNG  COD€  4140-«1-M 


Room  400C, 
Rockville,  MD  20852, 


Melissa  Stick.  PhD.  MPH, 
Administrator,  Scientific 
Review  Branch.  D  vision  of  Extramural 
Research,  NIDCD/  MIH,  6120  Executive  Blvd., 
Bethesda.  MD  208  92,  301-496-8683. 


Domestic  Assistance 
73,  Biological  Research 
and  Communicative 
Institutes  of  Health,  HHS) 


2,  2000. 

5eld, 

Federal  Advisory 

Filed  2-8-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 


Pursuant  to 
Federal  Advis 
amended  (5  U. 
is  hereby  given 
meeting. 

The  meeting 
public  in 
provisions  set 


section  10(d)  of  the 
01  y  Committee  Act,  as 
S  .C.  Appendix  2),  notice 
jf  the  following 


accorc  ance 


1  vill  be  closed  to  the 

with  the 
fArth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  RFA  ESOO-002:  The  Role  of 
the  Environment  in  Parkinson's  Disease. 

Date;  March  1-3,2000. 

Time:  7  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS-South  Campus,  Building  101, 
Conference  Room  B,  Research  Triangle  Park, 
NC  27709. 

Contact  Person:  Linda  K.  Bass,  PHD, 
Scientific  Review  Administrator,  NIEHS,  PO 
Box  12233  EC-24,  Research  Triangle  Park, 
NC  27709,  (919)  541-1307. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.141,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health.  HHS) 

Dated:  February  2,  2000. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-2914  Filed  2-8-00;  8:45  am] 

BILUNG  COOE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Drug 
Testing  Advisory  Board  of  the  Center  for 
Substance  Abuse  Prevention  in  March 
2000. 

The  Drug  Testing  Advisory  Board 
meeting  will  be  open  fi-om  8:30  a.m. 
until  10:15  a.m.  on  March  13,  2000.  The 
open  session  will  include  a  roll  call,  an 
HHS  update,  a  DOT  update,  and  a  brief 
review  of  alternative  specimen  testing. 
A  public  comment  period  will  be 
scheduled  during  the  open  session.  If 
anyone  needs  special  accommodations 
for  persons  with  disabilities  please 
notify  the  Contact  listed  below. 


The  Drug  Testing  Advisory  Board 
meeting  will  be  closed  from  10:15  a.m. 
on  March  13,  2000,  until  3:30  p.m.  on 
March  14,  2000,  because  it  involves  the 
review  of  sensitive  National  Laboratory 
Certification  Program  (NLCP)  internal 
operating  procedures  and  program 
development  issues.  Therefore,  this 
portion  of  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
widi  5  U.S.C.  552b(c){2),  (4),  and  (6)  and 
5  U.S.C.  App.2,§  10(d). 

An  eigenda  for  the  open  session  of  this 
meeting  and  a  roster  of  board  members 
may  be  obtained  from:  Mrs.  Giselle 
Hersh,  Division  of  Workplace  Programs, 
5600  Fishers  Lane,  Rockwall  II,  Suite 
815,  Rockville,  MD  20857,  Telephone: 
(301) 443-6014. 

Substantive  program  information  may 
be  obtained  from  die  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Drug  Testing 
Advisory  Board 

Meeting  Date;  March  13-14,  2000 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  Maryland  20815 

Open:  March  13,  2000;  8:30  a.m.- 
10:15  a.m. 

Closed:  March  13,  2000;  10:15  a.m.- 
4:30  p.m. 

Closed:  March  14,  2000;  8:30  a.m.- 
3:30  p.m. 

Contact:  Donna  M.  Bush,  PhD., 
Executive  Secretary,  Telephone:  (301) 
443-6014  and  FAX:  (301)  443-3031. 

Dated:  February  2,  2000. 
Toian  Vaughn, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
(FR  Doc.  00-2981  Filed  2-8-00;  8:45  am] 

BILUNG  COOE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Approval  Under  the 
Paperwork  Reduction  Act 

AGENCY:  Fish  and  Wildhfe  Service, 

Interior. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  We  will  submit  the  collection 
of  information  listed  below  to  OMB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  We  have 
included  a  copy  of  the  information 
collection  requirement  in  this  notice.  If 
you  wish  to  obtain  copies  of  the 
proposed  information  collection 
requirement,  related  forms,  and  "■ 
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explanatory  material,  contact  the 
Service  Information  Collection 
Clearance  Officer  at  the  address  listed 
below. 

DATES:  You  must  submit  comments  on 
or  before  April  10,  2000. 
ADDRESSES:  Send  your  comments  on  the 
requirement  to  the  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  Room  222  ARLSQ, 
1849  C  Street,  NW,  Washington,  DC 
20204. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information,  and  related  forms,  contact 
Rebecca  A.  MuUin  at  (703)  358-2287  or 
electronically  to  rmullin@fws.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (0MB) 
regiilations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13),  require  that  interested  members  of 
the  public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  We  plan  to 
submit  a  request  to  OMB  to  renew 
approval  of  the  collection  of  information 
for  special  use  permit  applications  on 
national  wildlife  refuges  in  Alaska.  We 
are  requesting  a  3 -year  term  of  approval 
for  this  information  collection  activity. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

Title:  Special  Use  Permit  Applications 
on  National  Wildlife  Refuges  in  Alaska. 

Approval  Number:  1018-0014. 


Service  Form  Number:  3-2001. 

Description  and  use:  The  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997  that  amends  the  National 
Wildlife  Refuge  Administration  Act  of 
1966  (16  U.S.C.  668  dd-ee)  requires  that 
we  authorize  economic  privileges  on 
any  nationed  wildlife  reftige  by  permit 
only  when  the  activity  will  not  be 
incompatible  with  the  purposes  for 
which  the  refuge  was  established.  The 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA)  provides  for 
the  disposition  and  use  of  a  variety  of 
federally  owned  lands  in  Alaska. 
Section  1307  of  ANILCA  contains  two 
provisions  concerning  persons  and 
entities  who  we  are  to  give  special  rights 
and  preferences  with  respect  to 
providing  "visitor  services"  on  certain 
lands  under  the  administration  of  the 
Secretary  of  the  Interior  (Secretary),  in 
this  context,  imits  of  the  National 
Wildlife  Refuge  System.  The  term, 
"visitor  services,"  is  defined  in  section 
1307  as  "*   *   *  any  service  made 
available  for  a  fee  or  charge  to  persons 
who  visit  a  conservation  system  unit, 
including  such  services  as  providing 
food,  accommodations,  transportation, 
tours  and  guides,  excepting  the  guiding 
of  sport  hunting  and  fishing."  0>ther 
sections  of  ANILCA  allow  the  Secretary 
to  permit  uses  on  national  wildlife 
refuges  in  Alaska  under  certain 
conditions.  Specifically,  section  1303  of 
ANILCA  states  that  we  will  issue  no 
special  use  permits  unless  the  permit 
applicant  provides  certain  items  of 
information. 

We  will  provide  the  permit 
applications  as  requested  by  interested 


Alaska  citizens.  We  will  use  information 
provided  on  the  required  written  forms 
and/or  verbal  applications  to  ensure  that 
the  applicant  is  eligible  for  non- 
competitively  awarded  permits,  or  in 
the  case  of  competitively  awarded 
permits,  the  most  qualified  applicant  to 
receive  benefits  of  a  refuge  permit.  In 
the  case  of  "1307"  permits,  we  will  use 
the  information  to  determine  whether 
the  applicant  is:  a  member  of  a  Native 
Corporation;  a  local  resident;  engaged  in 
adequately  providing  visitors  services 
on  or  before  January  1, 1979;  or  eligible 
to  receive  Cook  Inlet  Region  rights. 

We  make  provision  in  our  general 
refuge  regulatidns  for  public  entry  for 
specialized  piuposes,  including 
economic  activities  such  as  the 
operation  of  guiding  and  other  visitor 
services  on  refuges  by  concessionaires 
or  cooperatOES  under  appropriate 
contracts  or  legal  agreements  (found  in 
50  CFR  25.61)  or  special  use  permits 
(found  in  50  CFR  parts  26.22(b)  and 
26.25).  These  rules  provide  the 
authorities  and  procedures  for  selecting 
permittees  on  Alaska  refuges,  the  vast 
majority  of  which  are  providers  of 
services  and  facilities  to  the  public.  We 
will  issue  permits  for  a  specific  period 
as  determined  by  the  type  and  location 
of  the  use  or  visitor  service  provided. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents: 
Individuals  and  households;  Business 
and  other  for-profit;  Not-for-profit 
institutions;  Farms;  and  State,  local  or 
Tribal  governments. 

Total  Annual  Burden  Hours:  (see 
table  below). 


Information  Colle 

CTiON  Burden  Estimate 

Type  of  permit 

Competitive  respondents 

Non -competitive 
respondents 

Visitor  Services; 

Hunting  and  Fishing  

Completion  time 

50  

30  hours 

160 

1  5  hours 

Annual  burden  hours 

1,500  hour  

240  hours 

Total  annual  burden  hours:  1 ,740. 
Visitor  Services: 

General .' 

Completion  time 

2. 

40  hours. 

Annual  burden  hours:  80. 
Combined  Annual  Burden: 

Numt)er  of  responses:  212. 

Average  burden  per  response:  8.6  hours. 

Annual  burden:  1 ,820  hours. 

We  invite  comments  concerning  this 
renewal  on  (1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  oiu'  migratory  bir^ 
management  functions,  including 
whether  the  information  will  have 


practic2d  utility;  (2)  The  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information;  (3)  Ways  to  enhance  the 
quedity,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 


collection  of  information  on 
respondents.  The  information 
collections  in  this  program  are  part  of  a 
system  of  record  covered  by  the  Privacy 
Act  (5  U.S.C.  552(a)). 
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Dated:  Februai  yr 
Paul  R.  Schmidt 

Acting  Assitant 

Wildlife. 

(FR  Doc.  00-280' I 
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1,  2000. 
l^irectorfor  Refuges  and 
Filed  2-8-00:  8:45  am) 


DEPARTMENT 


OF  THE  INTERIOR 


Fish  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  t|e  Office  of  Management 
and  Budget  (O  MB)  for  Approval 

AGENCY:  Fish  a<id  Wildlife  Service. 
Interior. 

ACTION:  Notice  J  information  collection. 


jl 


The  Office  o 
(OMB)  regulations 
which  implemi  int 
Paperwork 
(Public  Law 
interested  me 
affected 


agencies 
comment  on 
recordkeeping 
1320.8(d)).  We 
OMB  to  renew 
collection  of 
Subsistence 
Permit,  Designated 
Application 
Subsistence 
Designated 
are  requesting 
of  this  new  in 


Hint 


and 


tie 


aid : 


laj  ity  I 


activity.  Pursuant 
OMB  approval 
collection,  we 
whether  the  co 
necessary  for 
our  functions 
information  wi 
(2)  the  accurac; 
burden,  includ 
methodology 
and  (3)  ways  tc 
utility,  and  c 
including 
automated,  e 
other  technolo; 
techniques  or 
technology. 

DATES: 

or  before  April 

ADDRESSES:  Harvest 
Alaska  Subsistence 
Tudor  Road, 
Service  Informit 
Clearance  Offu  er 
Wildlife  Serviqe 
C  Street.  NW.. 


Management  and  Budget 
at  5  CFR  part  1320, 
provisions  of  the 
RedLction  Act  of  1995 
101-13),  require  that 
nibers  of  the  public  and 

have  an  opportunity  to 
in  ormation  collection  and 
ictivities  (see  5  CFR 
will  submit  a  request  to 
ts  approval  of  the 
inJFormation  for  the  Federal 
Application  and 
Hunter  Permit 
Report,  and  Federal 
Fiih/Shellfish  Harvest/ 
Haijvester  Application.  We 
3-year  term  of  approval 
fc^rmation  collection 
to  our  request  for 
af  this  new  information 
i  nvite  comments  on  (1) 
lection  of  information  is 
proper  performance  of 
ncluding  whether  the 
1  have  practical  utility; 
of  our  estimate  of 
ng  the  validity  of  the 
assumptions  used, 
enhance  the  quality, 
of  the  information, 
throi  igh  the  use  of  appropriate 
lectronic,  mechanical,  or 
ical  collection 
c  ther  forms  of  information 


Commebts  must  be  submitted  on 
10,  2000. 

Data  Coordinator, 
Office.  1011  East 
Ajichorage.  Alaska  99503. 
ion  Collection 

U.S.  Fish  and 
,  MS  224-ARLSQ,  1849 
A^ashington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Miller.  Alaska  Subsistence 
Office,  907/78f -3888  or  Rebecca 


Mullin,  Service  Information  Collection 
Clearance  Officer  703/358-2287. 

Title:  Federal  Subsistence  Hunt 
Application  and  Permit  and  Designated 
Hunter  Permit  Application  and  Permit. 

OMB  Approval  Number:  1018-0075. 

Service  Form  Numberfs):  7-FW  1  and 
7-FW2. 

Abstract:  The  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA)  and 
Fish  and  Wildlife  Service  regulations, 
found  in  50  CFR  100,  require  that 
persons  engaged  in  taking  fish  and 
wildlife  must  comply  with  reporting 
provisions  of  the  Federal  Subsistence 
Board.  The  harvest  activity  must  be 
reported.  In  many  cases,  a  special 
permit  is  required  for  the  nxral  resident 
to  be  able  to  participate  in  special  hunts. 
The  harvest  information  is  needed  in 
order  to  evaluate  subsistence  harvest 
success;  the  effectiveness  of  season 
lengths,  harvest  quotas,  and  harvest 
restrictions;  hunting  patterns  and 
practices;  and  hunter  use.  Once  harvest 
success  information  is  evaluated,  the 
Federal  Subsistence  Board  utilizes  this 
information,  along  with  other 
information,  to  set  future  seasons  and 
harvest  limits  for  Federal  subsistence 
resource  users.  These  seasons  and 
harvest  limits  are  set  in  order  to  meet 
the  needs  of  subsistence  hunters 
without  adversely  impacting  the  health 
of  existing  wildlife  populations.  The 
Federal  Subsistence  Hunt  Application 
and  Permit  also  provides  a  mechanism 
to  allow  Federal  subsistence  users  the 
opportunity  to  participate  in  special 
hunts  that  are  not  available  to  the 
general  public  but  are  provided  for  by 
Tide  VUI  of  ANILCA.  Both  reports 
provide  for  the  collection  of  the 
necessary  information;  however,  the 
Designated  Hunter  Report  is  unique  in 
that  it  allows  the  reporting  of  the 
harvest  of  multiple  animals  by  a  single 
hunter  who  is  acting  for  others.  The 
Designated  Hunter  Application  and 
Permit  also  serves  as  a  special  permit 
allowing  qualified  subsistence  users  to 
harvest  fish  or  wildlife  for  others.  The 
collection  of  information  is  needed  prior 
to  the  expiration  of  time  periods 
established  under  5  CFR  1320,  and  is 
essential  to  the  missions  of  the  Fish  and 
Wildlife  Service  and  the  Federal 
Subsistence  Board.  Without  this 
information  public  harm  would  occur  as 
a  result  of  the  Service's  inability  to  set 
subsistence  seasons  and  harvest  limits 
to  meet  users'  needs  without  adversely 
impacting  the  health  and  the  animal 
population. 

Frequency:  On  occasion. 

Title:  Federal  Subsistence  Fish/ 
Shellfish  Harvest/Designated  Harvester 
Application. 


OMB  Approval  Number:  (not  yet 
assigned). 

Service  Form  Numbeifs):  7-FW3. 

Abstract:  Under  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  allows  the  taking  of  fish  and 
wildlife  on  public  lands  in  Alaska  for 
subsistence  use.  In  order  to  take  fish  and 
wildlife  in  public  lands  for  subsistence 
uses,  users  must  possess  and  comply 
with  the  provisions  of  any  pertinent 
permit,  harvest  tickets,  or  tags  required 
by  the  State,  or  Federal  permits,  harvest 
tickets  or  tags  as  required  by  the  Federal 
subsistence  board  (Board).  All  Alaskans 
who  are  residents  of  rural  areas  or 
communities  are  eligible  to  participate 
in  subsistence  taking  of  that  stock  or 
population  under  the  regulations  in  50 
CFR  100.  Information  on  the  fisherman, 
qualified  subsistence  users  fished  for, 
the  fish/shellfish  harvested,  and  the 
location  of  harvest  is  needed  by  the 
board  in  making  recommendations  on 
subsistence  use.  Once  harvest  success 
information  is  evaluated,  the  Federal 
Subsistence  Board  utilizes  this 
information,  along  with  other 
information,  to  set  future  seasons  and 
harvest  limits  for  Federal  subsistence 
resource  users.  These  seasons  and 
harvest  limits  are  set  in  order  to  meet 
the  needs  of  subsistence  fisherman 
without  adversely  impacting  the  health 
of  existing  fish/shellfish  populations. 
The  Federal  Subsistence  Hunt 
Application  and  Permit  also  provides  a 
mechanism  to  allow  Federal  subsistence 
users  the  opportunity  to  participate  in 
special  fishing  opportimities  that  are  not 
available  to  the  general  public  but  are 
provided  for  by  Tide  VIU  of  ANILCA. 

Description  of  Respondents: 
Individuals  and  households. 

Estimated  Completion  Time:  The 
reporting  burden  is  estimated  to  be  .25 
hours  or  15  minutes  each. 

Annual  Responses:  5,200  (Federal 
Subsistence  Hunt  Application  and 
Permit);  700  (Designated  Hunter  Permit 
Application  and  Report);  1 ,000  (Federal 
Subsistence  Fish/Shellfish  Harvest/ 
Designated  Harvester  Application). 

Total  Annual  Burden  Hours:  1,725 
hours. 

Dated;  February  2,  2000. 
Thomas  H.  Boyd, 

Acting  Chairman,  Federal  Subsistence  Board. 
(FR  Doc.  00-2901  Filed  2-8-00;  8:45  am] 
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action:  Notice  of  Intent  To  Prepare  a 
Comprehensive  Conservation  Plan  and 
Associated  Environmental  Impact 
Statement. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  is  preparing  a  Comprehensive 
Conservation  Plan  (CCP)  and  an 
Environmental  Impact  Statement  (EIS) 
for  Nisqually  National  Wildlife  Refuge, 
Thurston  and  Pierce  Counties, 
Washington.  The  Service  is  furnishing 
this  notice  in  compliance  with  Service 
CCP  policy  and  the  National 
Environmental  Policy  Act  (NEPA)  and 
implementing  regulations  to  advise 
other  agencies  and  the  public  of  our 
intentions. 

DATES:  Submit  comments- on  or  before 
March  10,  2000. 

ADDRESSES:  Address  comments  and 
requests  for  more  information  to:  Refuge 
Manager,  Nisqually  National  Wildlife 
Refuge,  100  Brown  Farm  Road, 
Olympia,  Washington,  98516. 
Submit  electronic  mail  comments  to: 

FWl  Public Comments 

Nisqually@fws.gov.  See  Submitting 
Comments,  under  SUPPLEMENTARY 
INFORMATION  for  file  formats  and  other 
information  about  electronic 
commenting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Refuge  Manager  Jean  Takekawa  at  (360) 
753-9467  (see  ADDRESSES  section  for 
mailing  address). 
SUPPLEMENTARY  INFORMATION: 

Background 

During  the  Environmental  Assessment 
development  process,  a  further 
determination  was  made  that  an  EIS 
should  be  prepared  to  address  NEPA 
requirements  for  the  development  of  the 
CCP.  A  previous  notice  to  prepare  a  CCP 
was  published  in  the  Federal  Register 
(62  FR  52764-52765,  Oct.  9, 1997). 

It  is  Service  policy  to  have  all  lands 
within  the  National  Wildlife  Refuge 
(NWR)  System  managed  in  accordance 
with  an  approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuge  purposes. 
Public  input  into  this  planning  process 
is  encouraged.  The  CCP  will  provide 
other  agencies  and  the  public  with  a 
clear  understanding  of  the  desired 
conditions  for  the  Refuge  and  how  the 
Service  will  implement  management 
strategies. 

The  Nisqually  NWR  was  established 
in  1974,  "*  *   *  for  use  as  an  inviolate 
sanctuary,  or  for  any  other  management 
purposes,  for  migratory  birds"  (16 
U.S.C.  715d).  A  CCP  is  needed  to  update 
the  1978  Nisqually  NWR  Conceptual 


Plan  and  facilitate  potential  changes  in 
habitat  management  and  public  uses, 
with  full  public  participation.  The  major 
issues  to  be  addressed  in  the  CCP 
include  habitat  protection  and 
enhancement,  boundary  expansion  and 
completion  of  the  Refuge,  riparian  and 
tidal  restoration,  control  of  invasive  and 
exotic  vegetation,  future  flooding, 
compatibility  of  secondary  uses,  public 
access  and  accessibility,  fishing,  and 
waterfowl  himting. 

Starting  in  1996,  issues,  goals  and 
other  comments  on  the  CCP  were 
submitted  by  persons  and  organizations 
involved  in  the  scoping  process 
including:  the  Washington  Department 
of  Fish  and  Wildlife;  Ft.  Lewis;  the 
Nisqually  Indian  Tribe;  Thurston  and 
Pierce  Counties;  members  of  national, 
state,  and  local  conservation 
organizations;  neighboring  landowners; 
and  other  interested  citizens.  Comments 
and  concerns  received  are  being  used  to 
draft  alternatives. 

Five  planning  updates  have  been 
mailed  out  to  approximately  600 
addresses.  The  first  two  updates 
soliciting  comments  were  mailed  in 
August  and  November  1996.  The  third 
update,  which  announced  the  public 
open  houses,  was  mailed  in  November 
1997.  Comments  received  were  used  to 
develop  goals,  key  issues,  and  habitat 
management  strategies  that  were 
presented  at  public  open  houses  in  the 
fall  of  1997.  In  addition,  more  than  600 
issues  workbooks  were  mailed  or 
distributed  at  the  open  houses.  The 
workbook,  offered  people  a  chance  to 
provide  input  on  the  CCP,  draft  Refuge 
goals,  and  four  main  issues,  including: 
(1)  Changing  the  mix  of  habitat  types  at 
the  Refuge;  (2)  trail  access  and 
configuration;  (3)  waterfowl  hunting; 
and  (4)  Refuge  expansion  and  land 
protection.  Planning  update  number 
four,  mailed  in  April  1998,  summarized 
the  comments  received  from  the 
workbook.  Update  number  five  was 
mailed  in  December  1998,  and 
summarized  the  results  of  three 
workshops  which  focused  on:  public 
use;  grasslands;  and  estuarine  and 
freshwater  wetlands  restoration  and 
management.  Copies  of  these  planning 
updates  may  be  requested  ft-om  the 
Refuge. 

Submitting  Comments 

With  the  publication  of  this  notice, 
the  public  is  encouraged  to  send  v\rritten 
comments.  Comments  already  received 
are  on  record  and  need  not  be 
resubmitted.  All  comments  received 
fi'om  individuals  on  a  draft  EIS  become 
part  of  the  official  public  record. 
Requests  for  such  comments  will  be 
handled  in  accordance  with  the 


Freedom  of  Information  Act,  Council  on 
Environmental  Quality's  NEPA 
regulations  40  CFR  1506.6(f),  and  other 
Service  and  Department  policy  and 
procedures.  When  requested,  the 
Service  generally  will  provide  cmnment 
letters  with  the  names  and  addresses  of 
the  individuals  who  wrote  the 
comments.  However,  the  telephone 
number  of  the  commenting  individual 
will  not  be  provided  in  response  to  such 
requests  to  the  extent  permissible  by 
law.  Additionally,  public  comment 
letters  are  not  required  to  contain  the 
author's  name,  address,  or  other 
identifying  information.  Such  comments 
may  be  submitted  anonymously  to  the 
Service. 

You  may  submit  comments  by 
sending  electronic  mail  (e-mail)  to: 

FW 1  Public Comments 

Nisqually@fws.gov.  Submit  comments 
as  an  ASCII  file,  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  On  the  e-mail  message  title 
line,  please  note  that  your  message  is  in 
response  to  the  Nisqually  NWR  Draft 
CCP  and  Draft  EIS. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq).  NEPA 
Regulations  (40  CFR  1500-1508),  other 
appropriate  Federal  laws  and 
regulations.  Executive  Order  12996.  and 
Service  policies  and  procedures  for 
compliance  with  those  regulations.  We 
estimate  that  the  Draft  CCP  and  Draft 
EIS  will  be  available  by  Simuner  2000. 

Dated:  )anuarv  28,  2000. 
Thomas  Dwyer, 

Regional  Director  Region  1 .  Portland,  Oregon. 
[FR  Doc.  00-2871  Filed  2-8-00;  8:45  ami 

BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service     • 

Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  application. 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.]. 

Permit  Number  TE022454-0 

Applicant:  The  Nature  Conservancy, 
Michigan  Chapter,  East  Lansing, 
Michigan;  Helen  Taylor,  State  Director 
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The  applicant  requests  a  permit  for 
the  purpose  of  (  etermining  management 
strategies  for  th(  i  Kamer  blue  butterfly 
(Lycaeides  meli;sa  samuelis)  in 
southwestern  N  3waygo  County, 
Michigan.  The  Applicant  proposes  to 
complete  the  fo  lowing  activities  which 
may  take  the  Ka  mer  blue  butterfly:  (1) 
Control  and  elii  linate  invasive  alien 
plants,  particulixly  spotted  knapweed 
(Centaurea  maculosa),  by  the  initiation 
of  a  proposed  bnm  regime,  hand-pulling 
and  spot-biiming,  (2)  research  and 
monitoring  of  tqe  species  to  determine 
the  impacts  of  tjie  management  regime 
described  abova,  and  (3)  to  expand  and 
restore  suitable  babitat  for  occupation 
by  the  species.  Take  (kill,  harass)  is 
expected  to  occfir  in  association  with 
proposed  activities.  Activities  are 
enhancement  of 
ecies  in  the  wild. 
r  comments  should  be 
Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Operations,  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  rec  sived  within  30  days  of 
the  date  of  this  publication. 

Documents  ai  id  other  information 
submitted  with  this  application  are 
available  for  re\  iew  by  any  party  who 
submits  a  writte  n  request  for  a  copy  of 
such  docuiment!  i  to  the  following  office 
within  30  days  i  )f  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 


proposed  for  thi 
siuvival  of  the 
Written  data 
submitted  to  th^ 


1  Federal  Drive, 


Minnesota  55111-4056.  Telephone: 


(612/713-5350) 


Dated:  February  3,  2000. 
Charles  M.  Wooic  y 
Assistant  Regiona  f 
Services,  Region 
[FR  Doc.  0O-2986J  Filed 
BtUJNO  CODE  431(H  B-P 


DEPARTMENT 
National  Park 


Fort  Snelling, 


FAX:  (612/713-5292). 


Director,  Ecological 
Fort  Snelling,  Minnesota. 
2-8-00;  8:45  am) 


OF  THE  INTERIOR 


Service 


Environmental  lAssessnient  for 
Construction  of  a  Raised  Boardwalk 
and  Improvements  to  Wildlife  Viewing 
Areas  at  Dyke  I  Harsh  Wildlife  Preserve 

agency:  Nation  d 
action:  Availability 
Environmental 
proposed  construction 
boardwalk  and 
wildlife  viewin ; 
Wildlife  Presen  e 


Park  Service,  Interior, 
of  the 
\ssessment  for  the 
of  a  raised 
mprovements  to 
areas  at  Dyke  Marsh 
(Dyke  Marsh). 


SUMMARY 

Environmental 
National  Park 
National  Park 


Pursdant  to  Coimcil  on 

!^uality  regulations  and 
Ssrvice  policy,  the 
S  srvice  announces  the 


availability  of  an  Environmental 
Assessment  for  the  proposed 
construction  of  a  raised  boardwalk  and 
improvements  to  wildlife  viewing 
opportunities  at  Dyke  Marsh  Wildlife 
Preserve,  within  the  George  Washington 
Memorial  Parkway  (Parkway).  The 
Environmental  Assessment  examines 
several  alternatives  for  the  specific 
location,  size,  and  configuration  of  the 
boardwalk.  The  National  Park  Service  is 
soliciting  comments  on  this 
Environmental  Assessment.  These 
conmients  will  be  considered  in 
evaluating  it  and  making  decisions 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA). 

DATES:  The  Environmental  Assessment 
will  remain  aveiilable'^for  public 
comment  30  days  from  the  date  of 
publication  in  the  Federal  Register. 
Written  comments  should  be  received 
no  later  than  March  10,  2000. 

ADDRESSES:  Comments  on  this 
Environmental  Assessment  should  be 
submitted  in  writing  to:  Ms.  Audrey  F. 
Calhoun,  Superintendent,  George 
Washington  Memorial  Parkway,  Turkey 
Run  Park,  McLean!  Virginia  22101.  The 
Environmental  Assessment  will  be 
available  for  public  inspection  Monday 
through  Friday,  8:00  a.m.  through  4:00 
p.m.  at  GWMP  Headquarters,  Turkey 
Rxm  Park,  McLean,  VA,  on  the  National 
Park  Service  Website  www.nps.gov/ 
gwwp/Dmcons.btml  and  at  several 
libraries  in  Alexandria,  Fairfax  and 
Arlington,  Virginia. 

SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  proposes  to 
construct  a  raised  boardwalk  and 
viewing  platform  at  the  end  of  the  "Haul 
Road"  trail  in  Dyke  Marsh,  now  called 
Dyke  Marsh  trail,  an  area  that  is 
currently  difficult  to  access  because  of 
persistent  wet  conditions.  The  intent  of 
the  proposed  raised  boardwalk  is  to 
provide  better  access  and  viewing 
opportunities  than  the  current 
proliferation  of  informal  social  trails 
currently  afford,  and  to  encourage 
visitor  use  patterns  that  are  more 
consistent  with  protection  of  the  area's 
sensitive  ecosystem.  Specifically,  the 
proposed  action  aims  to: 

•  Provide  enhanced  opportimities  to 
view  wildlife  and  the  environs  of  Dyke 
Marsh  by  improving  access  to  the  area, 
and  affording  a  slightly  elevated  vantage 
point  from  which  visitors  may  view 
wildlife  and  enjoy  the  surroundings. 

•  Enhance  the  protection  of  the  area's 
natural  resources  by  providing 
appropriate  facilities  (i.e.,  a  raised 
boardwalk  and  interpretive  waysides) 
that  encourage  visitor  use  patterns  and 
activities  that  are  consistent  with 


responsible  management  of  the  Dyke 
Marsh  ecosystem. 

•  Provide  for  increased  educational 
opportunities  and  public  understanding 
of  Dyke  Marsh  and  wetland  ecology. 

The  proposed  action  is  based  on 
longstanding  observations  by  National 
Park  Service  staff,  general  park  visitors, 
and  members  of  the  Friends  of  Dyke 
Marsh.  The  current  trail  system  neither 
provides  adequate  access  to  the  marsh, 
nor  is  appropriate  for  the  protection  of 
vegetation  and  wildlife,  including 
migratory  and  nesting  bird  species. 
While  the  Dyke  Marsh  trail  provides, 
reasonably  good  access  to  a  point 
somewhat  beyond  the  existing  wooden 
footbridge,  beyond  that  point  the  trail 
simply  degenerates  into  a  network  of 
poorly  defined,  muddy  social  trails, 
many  of  which  are  inundated  at  high 
tide.  While  the  social  trails  suggest  a 
desire  by  visitors  to  be  able  to  access  the 
area,  it  is  clear  that  there  is  no  well 
defined  or  officially  provided  trail  to 
meet  that  need.  The  existing  conditions 
are  insensitive  to  protection  of 
vegetation  and  wildlife,  and  encourage 
the  inappropriate  and  unman&ged 
development  of  more  social  trails.  In 
addition,  tidal  fluctuations  effectively 
limit  opportunities  to  access  some  of  the 
most  scenic  and  interesting  portions  of 
the  marsh,  since  much  of  the  area  is 
inimdated  or  excessively  muddy  much 
of  the  time. 

Increasingly,  Dyke  Marsh  serves  as  a 
venue  for  environmental  education  and 
science  programs  for  local  school 
systems.  The  Parkway's  expanding 
Parks- As-Classrooms  program,  as  well 
as  a  multi-park  science  oriented 
program  brings  elementary  and  high 
school  aged  students  to  Dyke  Marsh  for 
educational  programs.  Construction  of 
the  boardwalk  and  viewing  platform 
would  enhance  educational 
opportimities  by  making  the  marsh 
more  easily  accessible  and  improving 
wildlife  viewing  opportunities. 

All  interested  individuals,  agencies, 
and  organizations  are  urged  to  provide 
comments  on  the  Environmental 
Assessment.  The  National  Park  Service 
in  making  a  final  decision  regarding  this 
matter  will  consider  all  comments 
received  by  the  closing  date. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Bart  Truesdell,  (703)  289-2530. 

Audrey  F.  Calhoun, 

Superintendent,  George  Washington 

Memorial  Parkway. 

[FR  Doc.  00-2883  Filed  2-8-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  major  changes  to  a 

system  of  records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
major  changes  to  a  notice  describing  a 
system  of  records  managed  by  the 
Bureau  of  Reclamation.  The  system  of 
records  notice  "Individual  Records  of 
Issue,  BOR-11"  is  being  revised  and 
renamed  "Identification/Security  Cards, 
WBR-11."  The  system  description  is 
published  in  its  entirety  below. 
DATES:  This  action  will  be  effective 
without  further  notice  on  March  10, 
2000,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Bureau 
of  Reclamation,  Attn:  Mr.  Casey  Snyder, 
I>-7924.  Privacy  Act  Officer,  PO  Box 
25007,  Denver,  Colorado  80225-0007. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rayleen  Cruz,  Manager,  Property  and 
Office  Services  at  (303)  445-2023. 
SUPPLEMENTARY  INFORMATION:  The 
original  system  of  records  notice 
"Individual  Records  of  Issue,  BOR-11," 
was  published  in  the  Federal  Register 
on  February  22,  1985,  (50  FR  7391).  The 
original  system  of  records  notice  also 
covered  Government  parking  spaces  and 
keys  issued,  which  are  now  covered 
under  "Employee  Administrative 
Records,  DOI-58. 

Murlin  Coffey, 

Manager  Property  and  Office  Services. 

INTERIOR/WBR-11 

SYSTEM  NAME: 
Identification/Security  Cards. 

SYSTEM  LOCATION: 

All  Biu^au  of  Reclamation 
(Reclamation)  offices  or  facilities  which 
manage  an  identification  {ID)/security 
system. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

-  All  individuals  who  have  access  to 
Reclamation's  buildings  and  facilities. 
These  include,  but  are  not  limited  to, 
the  following:  Current  and  former 
agency  employees  and  contractors, 
persons  authorized  to  perform  or  to  use 
services  provided  by  Reclamation  (e.g.. 


credit  imions,  fitness  centers,  etc.), 
volunteers,  and  visitors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  on  current  and 
former  agency  employees  and 
contractors  may  include  the  following 
data  fields:  Name;  Social  Security 
Number  (or  other  personal  identifier); 
date  of  birth;  signature;  image 
(photograph);  hair  color;  eye  color; 
height;  weight;  orgeinization/office  of 
assignment;  telephone  number  of 
emergency  contact;  date  and  time  of 
entry;  time  of  exit;  security  access 
category;  nvunber  of  ID/security  cards 
issued;  and  ID/security  card  issue  date, 
expiration  date,  and  serial  number. 

Records  maintained  on  all  other 
individuals  covered  by  the  system  may 
include  any  or  all  of  the  following  data: 
Name;  Social  Security  Number  (or  one 
of  the  following:  driver's  license 
number,  "Green  Card"  nimiber.  Visa/ 
Passport  number,  or  other  personal 
identifier);  dafe  and  time  of  entry;  time 
of  exit;  piupose  for  entry;  agency  point 
of  contact;  security  access  category; 
number  of  ID/security  cards  issued;  and 
ID/security  card  issue  date,  expiration 
date,  and  serial  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  40  U.S.C.  486;  44  U.S.C. 
3101;  Presidential  Memorandum  on 
Upgrading  Security  at  Federal  Facilities, 
June  28,  1995. 

PURPOSE(S): 

(1)  To  ensiu-e  the  safety  and  security 
of  Reclamation's  buildings,  facilities, 
and  occupants.  (2)  To  verify  that  all 
persons  entering  the  buildings  are 
authorized  to  enter. 

(3)  To  track  and  control  ID/security 
cards  issued  to  persons  entering 
Reclamation  buildings  or  facilities. 
Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Disclosm-es  outside  Reclamation  may 
be  made: 

(1)  To  security  service  companies  that 
provide  monitoring  and  maintenance 
support  for  the  system.  (2)  To  the 
Federal  Protective  Service  and 
appropriate  Federal,  State,  and  local  law 
enforcement  agencies  to  investigate 
emergency  response  situations  or  to 
investigate  and  prosecute  the  violation 
of  law,  statute,  rule,  regulation,  order,  or 
license.  (3)  Another  Federal  agency  to 
enable  that  agency  to  respond  to  an 
inquiry  by  the  individual  to  whom  the 
record  pertains.  (4)  The  Department  of 
Justice,  or  to  a  court,  adjudicative  or 
other  administrative  body,  or  to  a  party 
in  litigation  before  a  court  or 
adjudicative  or  administrative  body, 


when:  (a)  One  of  the  following  is  a  party 
to  the  proceeding  or  has  an  interest  in 
the  proceeding:  (i)  The  Department  or 
any  component  of  the  Department;  (ii) 
Any  Departmental  employee  acting  in 
his  or  her  official  capacity;  (iii)  Any 
Departmental  employee  acting  in  his  or 
her  individual  capacity  where  the 
Department  or  the  Department  of  Justice 
has  agreed  to  represent  the  employee;  or 
(iv)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding;  and  (b)  The  Department 
deems  the  disclosure  to  be:  (i)  Relevant 
and  necessary  to  the  proceedings;  and 
(ii)  Compatible  with  the  purpose  for 
which  we  compiled  the  information.  (5) 
The  appropriate  Federal,  State,  tribal, 
local,  or  foreign  governmental  agency 
that  is  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  order,  or 
license,  when  we  become  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  the  statute,  rule,  regulation, 
order,  or  license.  (6)  A  congressional 
office  in  response  to  an  inquiry  to  that 
office  by  the  individual  to  whom  the 
records  pertain. 

POUCtES  AND  PRACDCES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper,  microfiche,  or 
computer  files. 

retrievabiuty: 

Records  are  retrievable  by  name; 
Social  Security  Number  (or  other 
personal  identifier);  image  (photograph); 
organization/office  of  assignment; 
agency  point  of  contact;  security  access; 
category;  date  and  time  of  entry;  time  of 
exit;  and  ID/security  card  issue  date, 
expiration  date,  and  serial  number. 

SAFEGUARDS: 

The  records  are  maintained  in 
accordance  with  43  CFR  2.51. 

RETENTION  AND  DISPOSAL: 

Records  relating  to  persons  covered 
by  the  system  are  retained  in  accordance 
with  General  Records  Schedule  18,  Item 
No.  17.  Unless  retained  for  specific 
ongoing  security  investigations,  records 
are  disposed  of  in  accordance  with 
appropriate  Reclamation,  Departmental, 
and  General  Records  Schedules. 

SYSTEM  MANAGER  AND  ADDRESS: 

Manager,  Property  and  Office  Services 
(D-7900),  Reclamation  Service  Center, 
PO  Box  25007.  Denver,  Colorado  80225- 
0007. 
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PfK  CEDURES: 


NOTIFICATION 

Individuals 
the  existence 
should  addres  i 
appropriate 
facility  of  Recfemation 
individual  is 
office  or 

records,  or  thejsyst 
above.  The 
and  signed  by 
2.60). 


facilil  y 
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requesting  notification  of 
"  records  on  themselves 
their  request  to  the 
aqministrative  office  or 
in  which  the 
r  was)  employed,  the 
maintaining  the 
em  manager  listed 
must  be  in  writing 
the  requester  (see  43  CFR 


()r 


rec  uest ; 


RECORD  ACCESS  f>ROCEDURES: 

Individuals  'equesting  access  to 
records  maintrined  on  themselves 
should  addresi  their  request  to  the 
appropriate  administrative  office  or 
facility  of  Reel  amation  in  which  the 
individual  is  (or  was)  employed,  the 
office  or  facilil  y  maintaining  the 
records,  or  the  system  manager  listed 
above.  The  rec  uest  must  be  in  writing 
and  signed  by  the  requester  (see  43  CFR 
2.63). 


CONTESTING  RECORDS 

A  petition  fc  r 
writing  and  sij  ned 
should  be  add  essed 
Manager  and  nust 
requirements  qf 


:ategories: 
overed  by  the  system, 

designated 

cials. 


and 


RECORD  source 

Individuals 
supervisors, 
management 

(FR  Doc.  0O-29(  5  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  4310 


offi 


(-94-P 


INTERNATIOr  AL  TRADE 
COMMISSION 


Sunshine  Act 


Meeting 


the  meeting:  United 
International  Trade  Commission. 
February  11.  2000  at 


AGENCY  HOLO^G 

States 


01 

rc 


(in 


TIME  AND  DATE 

10:00  a.m. 
PLACE:  Room 
Washington, 
205-2000. 
STATUS:  Open 
MATTERS  TO  BE 

1 .  Agenda  fc 

2.  Minutes. 

3.  Ratificati 

4.  Inv.  Nos 
(Preliminar>' 
Butt-Weld 
Italy.  Malaysii 
briefing  and 
transmit  its 
Secretary  of 
2000.) 

5.  Outstand  ng 
In  accordan  :e 

policy,  subjec 


Pips 


procedures: 
amendment  must  be  in 

by  the  requester.  It 
to  the  System 

meet  the  content 
43  CFR  2.71. 


500  E  Street  SW 
20436  Telephone:  (202) 


to  the  public. 
CONSIDERED: 

r  future  meeting:  none. 


)( >rta 


List. 
731-TA-864-867 
ain  Stainless  Steel 
Fittings  from  Germany. 
,  and  the  Philippines) — 
.  (The  Commission  will 
de  termination  to  the 
C  )mmerce  on  February  14, 


y  )te. 


action  jackets:  none, 
with  Commission 
matter  listed  above,  not 


disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  February  3,  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-3021  Filed  2-4-00;  4:30  pm) 

BILUNG  CODE  7020-02-P 


irfTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  DATE:  February  15.  2000  at 

11:00  a.nT> 

place:  Room  101.  500  E  Street  SW. 

Washington,  DC  20436  Telephone:  (202) 

205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-302  and  731- 
TA^54  (Review)(Fresh  and  Chilled 
Atlantic  Salmon  fi-om  Norway) — 
briefing  and  vote.  (The  Commission  will 
transmit  its  determination  to  the 
Secretary  of  Commerce  on  February  24, 
2000.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  February  3,  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-3022  Filed  2-4-00;  4:25  pm] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented 
Policing:  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comment  Request 

ACTION:  Notice  of  Information 
Collection  Under  Review;  New 
Collection  COPS  Problem-Solving 
Management  Survey. 

The  Department  of  Justice.  Office  of 
Community  Oriented  Policing  Services 
(COPS)  has  submitted  the  following 
information  collection  request  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 


(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  February  1 1 . 
2000.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  If  granted,  the  emergency 
approval  is  only  valid  for  180  days. 
Comments  should  be  directed  to  OMB, 
Office  of  Information  Regulation  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer  (202)  395-3122.  Washington.  DC 
20530. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information/collection  is  also  being 
undertaken.  In  addition  to  comments 
and/or  questions  pertaining  to  this 
pending  request  for  emergency 
approval,  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are  encouraged 
and  will  be  accepted  for  60  days  fi-om 
the  date  listed  at  the  top  of  this  page  in 
the  Federal  Register. 

Comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhemce  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
emergency  approval  request,  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  COPS 
Office,  PPSE  Division,  1100  Vermont 
Ave.,  NW,  Washington,  DC  20530-0001; 
Attention:  Karen  Beckman. 
Additionally,  comments  may  be 
submitted  to  COPS  via  facsimile  to  202- 
633-1386,  Attention:  Karen  Beckman. 
Comments  may  also  be  submitted  to  the 
Department  of  Justice  (DOJ).  Justice 
Management  Division,  Information 
Management  and  Security  Staff. 
Attention:  Department  Deputy 
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Clearance  Officer,  National  Place,  Suite 
1220, 1331  Pennsylvania  Avenue.  NW. 
Washington,  DC  20530. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection:  COPS 
Problem-Solving  Management  Survey. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  PPSE/01.  Office 
of  Commimity  Oriented  Policing 
Services,  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Captains,  Chiefs,  Detectives/ 
Sergeants,  and  Crime  Analysts  from  75 
large  police  agencies  that  have  received 
COPS  1999  School  Based  Partnership 
Grants  will  be  asked  to  respond 
(approximately  300).  The  Problem- 
Solving  Management  Survey  will  collect 
basic  information  about  the  capacity  of 
police  agencies  to  prioritize  problems, 
their  knowledge  of  agency  resources, 
and  their  understanding  of  problem- 
solving  information  as  it  relates  to 
problem-oriented  policing. 

The  COPS  office  will  use  the 
information  collected  to  identify  the 
information  necessary  for  police 
executives  to  effectively  utilize 
resources  as  it  relates  to  problem- 
solving  and  to  examine  existing 
problem-oriented  policing  tracking 
systems  for  the  purpose  of  identifying 
best  practices  in  problem-solving 
management.  Data  from  the  surveys  will 
be  used  to  produce  a  final  Problem- 
Solving  Knowledge  Management  Model. 
A  brochure  and  video  of  the  Problem- 
Solving  Knowledge  Model  will  assist 
agencies  in  problem  prioritization,  and 
the  allocation  of  resources  in  support  of 
problem-oriented  policing. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Surveys  will  be  administered 
by  telephone  to  approximately  300 
position-specific  law  enforcement 
officials  within  75  large  police  agencies 
who  have  been  awarded  COPS  1999 
School  Based  Partnership  Grants.  The 
foiu-  specific  positions  that  will  be 
questioned  in  each  agency  are  Captains. 
Chiefs,  Detectives  or  Sergeants,  and 
Crime  Analysts.  Administrative 
preparation  and  survey  completion  will 
take  approximately  0.75  hours  per 
respondent  (there  is  no  record  burden 
for  this  collection). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  225  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 


Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  National  Place. 
Suite  1220.  1331  Pennsylvania  Avenue. 
NW.  Washington,  DC  20530. 

Dated:  February  3,  2000. 
Brenda  E.  Dyer. 

Department  Deputy  Clearance  Officer.  United 

States  Department  of  Justice. 

[FR  Doc.  00-2898  Filed  2-8-00;  8:45  ami 

BILUNG  CODE  4410-AT-M  - 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration; 

By  Notice  dated  August  17,  1999,  and 
published  in  the  Federal  Register  on 
August  27.  1999.  (64  FR  46953).  B.l. 
Chemicals,  Inc.,  2820  N.  Normandy 
Drive,  Petersburg,  Virginia  23805,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basis  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Amphetamine  (1100) 

II 

Methadone  (9250)  

II 

Levo-alphacetylmethadol  (9648)  .. 

II 

The  firms  plans  to  bulk  manufacture 
the  listed  controlled  substances  for 
formulation  into  finished 
pharmaceuticals. 

DEA  has  considered  the  factors  in 
Tide  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  B.I.  Chemicals,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  the  firm  on  a  regular  basis 
to  ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 


Dated:  December  30, 1999. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  00-2873  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  4410-0»-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcen>ent  Administration 

importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  October  8. 1999.  and 
published  in  the  Federal  Register  on 
October  18,  1999,  (64  FR  56226),  Glaxo 
Wellcome,  Inc.,  Attn:  Jeffrey  A.  Weiss, 
1011  North  Arendell  Avenue,  PO  Box 
1217,  Zebulon,  North  Carolina  27597- 
2309,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of 
Remifentanil  (9739),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  remifentanil  is  being  imported  for 
the  production  of  Ultiva  dosage  forms 
and  for  research  and  new  product 
development. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  952(a),  and 
determined  that  the  registration  of  Glaxo 
Wellcome,  Inc.  to  import  remifantanil  is 
consistent  with  the  public  interest  and 
with  United  States  obligations  under 
international  treaties,  conventions,  or 
protocols  in  effect  on  May  1.  1971.  at 
this  time.  DEA  has  investigated  the  firm 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  section  1008(a)  of 
the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Tide 
21,  Code  of  Federal  Regulations, 
§  1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dated:  January  4,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  00-2874  Filed  2-6-^)0;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforceitient  Administration 

IManufacturer  of  Controlled 
Substances;  Ifotice  of  Application 

Pxirsuant  to  1 1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regiilatioas  (CFR), 
this  is  notice  that  on  December  6,  1999, 
Mallinckrodt,  Inc.,  Mallinckrodt  & 
Second  Streets,  St.  Louis,  Missouri 
63147,  made  application  by  letter  to  the 
Drug  Enforcement  Administration 
(DEA)  for  regis  tration  as  a  bulk 
manufactiuer  ( if  dihydromorphine 
(9145),  a  basic  class  of  controlled 
substemce  liste  i  in  Schedule  I. 

Mallinckrod :.  Inc.  plans  to  isolate 
dihydromorph  ine  as  a  step  in  a 
multistep  synt  lesis  of  hydromorphone. 

Any  other  si  ch  applicant  and  any 
person  who  is  jresently  registered  with 
DEA  to  manufi  cture  such  substance 
may  file  comm  ents  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  co  tnments  or  objections 
may  be  addres  >ed,  in  quintuplicate,  to 
the  Deputy  Asi  listant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  A  dministration.  United 
States  Departn  ent  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  fi  ed  no  later  than  (April 
10,  2000). 


Dated:  Januar; 
|ohn  H.  King, 

Deputy  Assistan 

Diversion  Contriil, 

Administration 

[FR  Doc.  00-287  2  Filed  2-6-00;  8:45  am] 

BILLING  CODE  4410  m9-M 


28.  2000. 

Administrator,  Office  of 
',  Drug  Enforcement 


DEPARTMErrf  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  fo^  a  Cooperative 
Agreement — Community  Restorative 
Justice  Outcomes/Measurements  and 
Evaluation 

AGENCY:  U.S.  department  of  Justice, 
National  Instit  ate  of  Corrections. 


ACHON:  Soli 
Agreement — C 
Justice 
Evaluation 


licit  ation  for  a  Cooperative 

Community  Restorative 

Outcor  les/Measurements  and 


SUMMARY:  The 

(DOJ),  National 
(NIC) announqes 
funds  in  FY 


agreement  to 
"community 
performance 
and  evaluatioi 


2(  00 


Department  of  Justice 
Institute  of  Corrections 
the  availability  of 
for  a  cooperative 
e  stablish  and  develop 
restorative  justice" 
qutcome,  measurement 
protocols.  This 


solicitation  if  for  phase  I  and  U  of  a 
"three-phase"  project. 

Background/Purpose:  Restorative 
Justice  has  emerged  as  a  critical  issue 
for  the  future  of  Criminal  Justice 
Systems.  Because  it  is  new  it  requires  a 
unique  set  of  skills,  competencies  and 
perspectives  from  corrections  agencies 
and  other  justice  professionals.  Victims 
and  citizens  have  become  increasingly 
frustrated  with  the  justice  system  with 
a  belief  that  the  justice  system  does  not 
represent  their  interest  and  does  not 
provide  them  any  value  in  terms  of 
enhanced  public  safety,  quality  of  life  in 
communities,  and  a  legitimate  voice  and 
role  in  the  justice  process.  Restorative 
and  community  oriented  practices  show 
promise  for  being  more  responsive  to 
victims  iind  communities,  and  holding 
offenders  accountable  for  understanding 
the  harmful  impact  of  their  behavior, 
and  for  repairing  the  harm  that  they 
have  caused.  Many  activities  and  efforts 
have  taken  place  over  the  past  four  years 
to  assist  agencies  in  developing  and 
implementing  systems,  protocols  and 
practices  related  to  Restorative  Justice. 
Likewise,  the  effectiveness  and 
evaluation  of  these  new  systems  and 
programs  has  come  into  question  and 
has  become  a  central  issue  among 
professionals  and  criminal  justice 
agencies.  In  some  instances,  restorative 
justice  programs  have  been  evaluated 
against  traditioned  measures  that  focus 
exclusively  on  offender  recidivism. 
Proponents  argue  that  restorative  justice 
is  a  radically  different  paradigm  and  so 
too  needs  to  be  our  measures  and 
methods  of  evaluating  restorative 
justice.  It  is  also  argued  that  restorative 
justice  is  more  than  just  a  certain 
program  (mediation,  conferencing, 
boards,  restitution,  etc.),  rather  it  is  an 
operating  framework  driven  and 
groimded  by  different  values  and 
principles.  It  requires  us  to  look  beyond 
offender  focused  measures  and  adopt 
measures  that  account  not  only  for 
impact  on  offenders,  but  also  on  victim 
health  and  satisfaction,  community 
safety  and  vitality,  community  problem- 
solving  capacity  and  other  variables 
grounded  in  these  new  set  of  principles 
and  values.  By  identifying  a  host  of 
new,  or  non-traditional  evaluation 
measures  to  evaluate  restorative  justice 
initiatives,  agencies  will  be  able  to 
evaluate  the  relative  effectiveness  of 
restorative  justices  initiatives,  and 
defend  and  make  informed  decisions  on 
the  purpose  and  use  of  such  initiatives 
and  programs.  Additionally,  the  project 
will  assist  criminal  justice  agencies  in 
evaluating  the  effective  design  and 
implementation  of  restorative  justice 
programs. 


Project  Goal  and  Objectives:  The  goal 
of  this  project  is  to  provide  criminal 
justice  agencies  the  capability  to 
evaluate  the  design,  implementation, 
and  impact  of  programs  and  initiatives 
being  conducted  under  auspices  of 
community  and  restorative  justice. 

The  objective  of  this  project  are  to: 

1 .  Identify  outcome  and  impact 
measures  to  evaluate  the  effectiveness  of 
restorative  justice  programs  and 
initiatives. 

2.  Identify  process  measures  to  guide 
and  evaluate  the  implementation  of 
restorative  justice  programs. 

3.  Develop  an  evaluation  methodology 
for  the  collection  and  analysis  of 
restorative  justice  data. 

4.  Design  and  create  a  tool(s)  and 
protocols  incorporating  restorative 
measures  that  agencies  can  use  to 
evaluate  the  both  the  process 
(implementation)  and  the  outcome/ 
impact  of  restorative  justice  programs. 

5.  Produce  a  document  for  wide 
dissemination  in  the  criminal  justice 
field  on  restorative  justice  measures  and 
evaluation  using  the  results  from  the 
first  four  objectives. 

6.  Develop  and  deliver  a  pilot  training 
curriculum  for  correctional  practitioners 
on  the  use  restorative  justice  evaluation 
measures,  tools  and  protocols. 

Scope  of  Work  Deliverables 

Phase  I:  The  desired  outcome  and 
product  for  Phase  I  is  "the  identification 
of  specific  process,  outcome  and  impact 
measures  for  evaluating  restorative 
justice  programs  and  initiatives." 
Intended  work  activities  include 
assembly  of  a  focus/work  group  to 
participate  in  the  identification  of 
restorative  measures. 

Phase  II:  The  desired  outcome  and 
deliverables  for  Phase  II  is  the  "actual 
design  and  development  of  an 
evaluation  tool/instrument  and 
protocol,  the  pilot  application  and 
revision  of  the  tool  at  two  jurisdictional 
sites,  and  the  development  of  a 
document  for  broad  public 
dissemination  containing  the  results 
from  phase  I  and  11  activities."  The 
process  tool  should  take  the  form  of  an 
inventory  (or  checklist)  consisting  of 
measurable  items  that  can  provide 
direction  and  feedback  on  the  extent  to 
which  programs  and  initiatives  are  more 
or  less  restorative  in  their  design  and 
implementation.  The  site  used  in  a  pilot 
application  of  the  evaluation  design 
must  be  inclusive  of  a  publicly  funded 
correctional  agency  as  a  primary 
administrator  of  the  program  or 
initiative  being  evaluated,  and  shall  be 
subject  to  consideration  and  approved 
by  the  NIC  project  coordinator.  The 
document  should  provide  correctional 
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and  other  criminal  justice  professionals 
a  theoretical  and  conceptual  framework, 
a  practical  and  empirical  methodology, 
and  a  practical  set  of  tools  and  protocols 
for  both  a  process  and  impact  evaluation 
of  restorative  justice  programs  and 
initiatives.  This  document  shall  provide 
a  basis  for  Phase  III  of  the  project,  a 
training  curriculiun  development  and 
pilot  delivery  in  restorative  justice 
evaluation  techniques.  It  is  the  intent 
that  based  on  satisfactory  completion  of 
Phase  I  and  11  products  and  outcomes, 
the  approval  of  a  cooperative  agreement 
proposal  for  phase  III  (development  and 
delivery  of  a  training  curriculum)  and 
the  availability  of  funds,  an  award  will 
be  made  to  the  successful  applicant 
from  this  solicitation  for  the  third  phase 
of  the  project. 

Authority:  F*ublic  Law  93-415. 

Funds  Available:  The  award  will  be 
limited  to  a  maximum  total  of  $41,000 
($17,000  for  Phase  I  and  $24,000  for 
Phase  II,  and  includes  direct  and 
indirect  costs).  Project  activity  for  both 
phases  must  be  completed  within  8 
months  of  the  date  of  award.  Fimds  may 
not  be  used  for  construction,  or  to 
acquire  or  build  real  property.  This 
project  will  be  a  collaborative  venture 
with  the  NIC  Academy  Division.  All 
products  from  this  funding  effort  will  be 
in  the  public  domain  and  available  to 
interested  agencies  through  the  National 
Institute  of  Corrections. 

Eligibility  To  Apply:  An  eligible 
applicant  is  any  state  or  general  unit  of 
local  government,  public  or  private 
agency,  educational  institution, 
organization,  or  individual  with  the 
requisite  skills  to  successfully  meet  the 
outcome  objectives  of  the  project. 

Deadline  for  Receipt  of  Applications: 
Applications  must  be  received  by  4:00 
p.m.  Eastern  time  on  Thursday,  March 
30,  2000.  They  should  be  addressed  to: 
Director,  National  Institute  of 
Corrections,  320  First  Street,  NW,  Room 
5007,  Washington,  DC  20534.  Hand 
delivered  applications  should  be 
brought  to  500  First  Street,  NW, 
Washington,  DC  20534.  The  front  desk 
will  call  Bobbi  Tinsley  at  (202)  307- 
3106,  extension  0  for  pickup. 

Addresses  and  Further  Information: 
Requests  for  the  application  kit  should 
be  directed  to  Judy  Evens,  Cooperative 
Agreement  Control  Office,  National 
Institute  of  Corrections,  320  First  Street, 
NW,  Room  5007,  Washington,  DC  20534 
or  by  calling  800-995-6423,  ext.  159, 
202-307-3106,  ext.  159,  or  email: 
jevens@bop.gov.  A  copy  of  this 
announcement  and  application  forms 
may  also  be  obtained  through  the  NIC 
web  site:  http://wrww.nicic.org  (click  on 
"What's  New"  and  "Cooperative 
Agreements").  All  technical  and/or 


programmatic  questions  concerning  this 
announcement  should  be  directed  to 
Mike  Dooley  at  the  NIC  Academy,  1960 
Industrial  Circle,  Longmont,  CO  80501 , 
or  by  calling  800-995-6429  or  303-682- 
0382,  ext.  132,  or  by  E-mail  via 
jiidooley@bop.gov. 

Review  Considerations:  Applications 
received  under  this  aimouncement  will 
be  subjected  to  an  NIC  3  to  5  member 
Peer  Review  Process. 

Number  of  Awards:  One  (1). 

NIC  Application  Number:  00A14  This 
number  should  appear  as  a  reference 
line  in  your  cover  letter  and  also  in  box 
11  of  Standard  Form  424. 

Executive  Order  12372:  This  program 
is  not  subject  to  the  provisions  of 
Executive  Order  12372. 

Catalog  of  Federal  Domestic 
Assistance  Number:  16.602. 

Dated:  January  31,  2000. 
Morris  L.  Thigpen, 

Director,  National  Institute  of  Corrections. 
[FR  Doc.  00-2891  Filed  2-8-00;  8:45  am] 

BIUMG  CODE  4410-36-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[00-016] 

Proposed  Information  Collection 
Activity;  Comment  Request 

AGENCY;  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S.C  3506(c)(2)(A)).  Information 
collection  is  required  to  ensure  proper 
use  of  and  disposition  of  rights  to 
inventions  made  in  the  course  of,  and 
data  developed  under  NASA  contracts. 
DATES:  All  comments  should  be 
submitted  on  or  before  April  10,  2000. 
ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Paul  A.  Boellner,  Code 
Q,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carmela  Simonson,  NASA  Reports 
Officer,  (202)  358-1223. 

Title:  NASA  Safety  Reporting  System. 

OMB  Number:  2 700-0063. 


Type  of  review:  Extension. 

Need  and  Uses:  NASA  employees  and 
contractors  can  voluntarily  and 
confidentially  report  to  an  independent 
agent,  any  safety  concerns  or  hazards 
pertaining  to  any  NASA  program  or 
project,  which  have  not  been  resolved 
through  the  normal  process. 

Affected  Public:  Federal  Government. 

Number  of  Respondents:  75. 

Responses  Per  Respondent:  1. 

Annual  Responses:  75. 

Hours  Per  Request: '/» Jir. 

Annual  Burden  Hours:  19  hrs. 

Frequency  of  Report:  As  needed. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer,  Office  of 

the  Administrator. 

[FR  Doc.  00-2868  Filed  2-8-00;  8:45  am] 

BILLINQ  CODE  7510-01-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


Notice  [00-017] 

Agency  information  Collection: 
Submission  for  OMB  Review, 
Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
10,  2000. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Karl  Beisel,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carmela  Simonson,  Office  of  the  Chief 
Information  Officer,  (202)  358-1223. 

Reports:  None. 

Title:  Security  Requirements  for 
Unclassified  Information  Technology. 

OMB  Number:  2700-Type  of  Review: 
New. 

Need  and  Uses:  NASA  must  safeguard 
its  unclassified  Information  Technology 
hardware,  software  and  data. 
Respondents  will  be  NASA  contractors 
and  subcontractors  involved  in  IT. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
200. 

Responses  Per  Respondent:  2. 

Estimated  Annual  Responses:  400. 
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Estimated 
Estimated 
188,000. 
Frequency  o, 

David  B.  Nelson 


Hhurs  Per  Request:  470  hrs. 
A  mual  Burden  Hours: 


Deputy  Chief  In 
the  Administratdr. 


[FR  Doc.  00-286 ) 

BILLING  CODE  7510  01-P 
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Report:  Semi-annually. 


i/  trmation  Officer,  Office  of 
Filed  2-8-00;  8:45  am] 


NATIONAL  SCIENCE  FOUNDATION 

Conservation  ^f  Antarctic  Animals  and 
Plants 


AGENCY: 
action:  Notice 
Received  Und^ 
Conservation 
95-541. 


National  Science  Foundation, 
of  Permit  Applications 
the  Antarctic 
of  1978,  Public  Law 


Act 


summary:  The  Mational  Science 
Foimdation  (N  3F)  is  required  to  publish 
notice  of  perm  t  applications  received 
piu'suant  to  th(  Antarctic  Conservation 
Act  of  1978.  Tl  lis  is  the  required  notice. 
DATES:  Interest  ?d  {>arties  are  invited  to 
submit  written  data,  comments,  or 
views  with  res  )ect  to  these  permit 
applications  oi  i  or  before  March  10, 
2000.  The  pern  lit  applications  may  be 
inspected  by  iiiterested  parties  at  the 
Permit  Office,  uddress  below. 
ADDRESSES:  Co  mments  should  be 
addressed  to  P(;rmit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundption,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  If^ORMATlON  CONTACT: 
Joyce  Jatko,  Environmental  Officer,  at 
the  above  address  or  (703)  306-1032. 
SUPPLEMENTARY  INFORMATION:  Raytheon 
Polar  Services  Company,  a  business  unit 
of  Raytheon  T«  chnical  Services 
Company,  is  ir  the  phase-in  period  for 
assiuning  respi  insibility  for  the  contract 
to  provide  operations  support  to  the 
United  States  i  Antarctic  Program.  As 
part  of  that  su{  port,  Raytheon  personnel 
will  be  require  i  to  engage  in  activities 
that  require  permitting  under  the 
Antarctic  Cons  ervation  Act.  Five 
separate  permi  i  applications  have  been 
submitted,  as  i  allows: 

1.  Entry  into  Antarctic  Specially 
Protected  Area  113,  Litchfield  Island, 
Arthur  Harbor  Palmer  Archipelago,  for 
inspection  anc  re-supply  of  the  survival 
cache; 

2.  Entry  into  Antarctic  Specially 
Protected  Area  137,  Northwest  White 
Island,  McMui  do  Sound,  for  access  to 
and  maintenai  ce  of  Black  Island 
INMARSAT  tr  insmitting  and  receiving 
equipment; 

3.  Entry  into  Antarctic  Specially 
Protected  Arej  128,  Western  Shore  of 


Admiralty  Bay,  King  George  Island,  for 
movement  of  persormel  and  supplies  to 
and  from  the  U.S.  research  station 
known  as  Copacabana; 

4.  Taking  associated  with  removing 
penguins,  seals  and  skuas  from 
McMurdo  Station  and  associated 
airfields  to  ensiue  safety  of  operations 
and  protection  of  the  animals; 

5.  Taking  associated  with  removing 
penguins,  seals  and  other  birds  from  the 
Palmer  Station  pier  to  ensure  safety  of 
operations  and  protection  of  the 
animals. 

The  permit  applicant  is:  Raytheon 
Polar  Services  Company,  16800  E. 
CentreTech  Parkway,  Aurora,  CO 
80011-9646.  The  proposed  duration  of 
each  permit  is  from  April  1,  2000 
through  March  31.  2005. 

Joyce  A.  Jatko, 

Acting  Permit  Officer. 

[FR  Doc.  00-2926  Filed  2-8-00;  8:45  am] 

BILLING  COOE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Modifications  Issued 
Under  the  Antarctic  Conservation  Act 
of  1978,  Public  Law  95-541 

SUMMARY:  The  National  Science 
Foundation  modified  a  permit  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978 
(Public  Law  95-541). 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Jatko,  Office  of  Polar  Programs, 
Room  755,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

DESCRIPTION  OF  PERMIT  AND  MODIFICATION: 

On  September  25, 1998,  the  National 
Science  Foundation  issued  a  permit 
(ACA  #99-010)  to  Dr.  Rennie  S.  Holt 
after  posting  a  notice  in  the  August  27, 
1998  Federal  Register.  No  public 
comments  were  received.  A  request  to 
modify  the  permit  was  posted  in  the 
Federal  Register  on  December  23,  1999. 
No  public  comments  were  received.  The 
modification,  issued  by  the  Foundation 
on  January  27,  2000,  allows  for  tooth 
extraction  from  up  to  100  adult 
Antarctic  fur  seals  (Arctocephalus 
gazella)  per  year  for  age  determination. 
The  tooth  extractions  will  be  taken  from 
animals  already  captured  for  other 
permitted  procedures.  This  is  part  of  an 
ongoing  study  of  Antarctic  fur  seals  by 
the  U.S.  Antarctic  Marine  Living 
Resources  (AMLR)  Program. 

LOCATION:  Cape  Shirreff,  Livingston 
Island  (ASPA  #149).  the  South  Shetland 
Islands,  Antarctic  Peninsula. 


DATES:  January  10,  2000-April  1,  2001. 

Joyce  Jatko, 

Acting  Permit  Officer. 

(FR  Doc.  00-2925  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COIMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request. 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  pending  NRC  action 
to  submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  "Reports  Concerning 
Possible  Non-Routine  Emergency 
Generic  Problems". 

2.  Current  OMB  approval  number: 
3150-0012. 

3.  How  often  the  collection  is 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
Nuclear  power  plant  and  materials 
applicants  and  licensees. 

5.  The  number  of  annual  respondents: 
203  (103  reactor  licensees:  100  materials 
licensees). 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  43,260  (420  hours  per  reactor 
licensee  respondent);  10,000  (100  hours 
per  materials  licensee  respondent). 

7.  Abstract:  NRC  is  requesting 
approval  authority  to  collect 
information  concerning  non-routine, 
emergency  generic  problems  which 
would  require  prompt  action  from  NRC 
to  preclude  potential  threats  to  public 
health  and  safety. 

Submit,  by  April  10.  2000.  comments 
that  address  the  following  questions: 

1 .  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  biu'den  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
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collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html). 

The  document  will  be  available  on  the 
NRC  home  page  site  for  60  days  after  the 
signatxu*  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  00-2928  Filed  2-8-00;  8:45  am) 

BtLLMG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  pending  NRC  action 
to  submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  60— "Disposal  of 
High-Level  Radioactive  Wastes  in 
Geologic  Repositories". 

2.  Current  OMB  approval  number: 
3150-0127. 

3.  How  often  the  collection  is 
required:  The  information  need  only  be 
submitted  one  time. 

4.  Who  is  required  or  asked  to  report: 
State  or  Indian  Tribes,  or  their 
representatives,  requesting  consultation 
with  the  NRC  staff  regarding  review  of 
a  potential  high-level  waste  geologic 


repository  site,  or  wishing  to  participate 
in  a  license  application  review  for  a 
potential  geologic  repository. 

5.  The  number  of  annual  respondents: 
Two. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  An  average  of  40  hours  per 
response  for  consultation  requests,  80 
hours  per  response  for  license 
application  review  participation 
proposals,  and  1  hour  per  response  for 
statements  of  representative  authority. 
The  total  burden  for  all  responses  is 
estimated  to  be  242  hours. 

7.  Abstract:  Part  60  requires  States 
and  Indian  Tribes  to  submit  certain 
information  to  the  NRC  if  they  request 
consultation  with  the  NRC  staff 
concerning  the  review  of  a  potential 
repository  site,  or  wish  to  participate  in 
a  license  application  review  for  a 
potential  repository.  Representatives  of 
States  or  Indian  Tribes  must  submit  a 
statement  of  their  authority  to  act  in 
such  a  representative  capacity.  The 
information  submitted  by  the  States  and 
Indian  Tribes  is  used  by  the  Director  of 
the  Office  of  Nuclear  Material  Safety 
and  Safeguards  as  a  basis  for  decisions 
about  the  commitment  of  NRC  staff 
resources  to  the  consultation  and 
participation  efforts.  On  February  22, 
1999,  the  Commission  proposed  to 
modify  its  generic  criteria  for  disposal  of 
spent  nuclear  fuel  and  high-level 
radioactive  wastes  in  geologic 
repositories  at  10  CFR  part  60  to  make 
clear  that  they  will  not  apply,  nor  be  the 
subject  of  litigation,  in  any  NRC 
licensing  proceeding  for  a  repository  at 
Yucca  Mountain  (64  FR  8639). 
Information  collection  requirements 
applicable  to  the  licensing  of  a  geologic 
repository  at  Yucca  Mountain  were 
proposed  at  that  time,  in  10  CFR  part  63, 
and  will  be  issued  later  this  year. 

Submit,  by  April  10,  2000,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  biu-den  estimate  acciuate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  biuden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street  NW  (lower  level). 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 


wvm.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  dociunent  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E  6, 
Washington.  DC  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  February  ,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Staelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  00-2931  Filed  2-6-00;  8:45  am] 

BILUNG  COOE  7500-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Comment  on  ttie  Allegations 
Program  Under  the  New  Regulatory 
Oversight  Program 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  proposed 
significant  revisions  to  its  process  for 
overseeing  the  safety  performance  of 
commercial  nuclear  power  plants  that 
include  the  inspection,  assessment  and 
enforcement  program.  As  part  of  its 
proposal,  the  NRC  staff  established  a 
new  regulatory  oversight  framework 
with  a  set  of  performance  indicators  and 
associated  thresholds,  developed  a  new 
baseline  inspection  program  that 
supplements  and  verifies  the 
performance  indicators,  and  created  a 
continuous  assessment  process  that 
includes  a  method  for  consistentiy 
determining  the  appropriate  regulatory 
actions  in  response  to  varying  levels  of 
safety  performance.  The  NRC  also  has  a 
long  established  allegation  program  to 
provide  a  mechanism  for  individuals  to 
identify  safety  and  regulatory  issues 
directly  to  the  NRC.  The  NRC  is 
soliciting  conunents  &t)m  interested 
public  interest  groups,  the  regulated 
industry.  States,  and  concerned  citizens 
as  to  the  functioning  of  the  allegation 
process  under  the  new  reactor 
regulatory  oversight  program.  The  NRC 
staff  will  consider  comments  it  receives 
in  determining  how  the  agency  will 
pursue  structiuing  the  allegation 
program  imder  the  new  reactor 
oversight  process.  At  the  conclusion  of 
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the  public  com^ient 
will  schedule  a 
held  at  the  NRC 
Rockville  Pike, 
discuss  the  continents 
revising  the 
DATES:  The  con^ment 
April  10.  2000 
this  date  will  b<  i 
practical  to  do 
is  able  to  ensur( '. 
comments  received 
date. 

CoiiiLments  i 


period,  the  NRC 
public  meeting  to  be 
Headquarters  at  11545 
Rockville,  Maryland,  to 
and  options  for 
ation  program. 

period  expires 
Comments  received  after 
considered  if  it  is 

but  the  Commission 

consideration  only  for 

on  or  before  this 


iO 


i^diii 
Admii  listration, 
Nu(  lear 

W  ashingtc 
del  ver 


ADDRESSES 

submitted  eithe  r 
U.S.  mail.  Submit 
Chief,  Rules  an^ 
Division  of  A 
Office  of 
6  D59,  U.S. 
Commission 
0001.  Hand 
Rockville  Pike, 
between  7:45  a 
Federal  wori 
received  may 
Public  Docume^it 
N.W.  (Lower 
20555.  Electronic 
submitted  via 
NRCREP@NRC 
Copies  of  the 
dated  Novemb^ 
"Impact  of  Ch 
Program  for 
the  Allegation 
may  be  obtainei  1 
site:  http://wwvir 


rkda  y. 
hi 


maybe 
electronically  or  via 

written  comments  to: 
Directives  Branch, 
inistrative  Services, 

,  Mail  Stop:  T- 
Regulatory 

on,  DC  20555- 
comments  to:  11545 
Rockville,  Maryland, 
m.  and  4:15  p.m.  on 
s.  Copies  of  comments 
examined  at  the  NRC's 
Room,  2120  L  Street, 

,  Washington,  DC. 
comments  may  be 
to: 


Le  vel) 


emai 


Information  on 
oversight  proce 
http://www.nrc 
index.html. 

Additional 
inspection  pilo 
obtained  from 
Document  RooAi 
Washington,  D(  ] 
202-634-3272 


)fl 


FOR  FURTHER 
Edward  Baker 
Advisor,  or  Car 
Agency  Allegat 
0-5  E7,  Office 
Nuclear  Reacto  • 
Nuclear  Regula  on,' 
Washington, 
Mr.  Baker  at  3(*-4 
Mr.Mohrwinke 
SUPPLEMErrrARH 


Background 

To  encourage 
safety  concerns , 
includes 


Federal  Register /Vol.  65.  No.  27 /Wednesday.  February  9,  2000 /Notices 


ai  iges 


jov 

Commission  Paper 
23,  1999,  entitled, 
to  the  Inspection 
Redctors  on  Implementing 
program"  (SECY-99-273) 
at  the  following  web 
.nrc.gov/NRC/ 
COMMISSION/^ECYS/index.html.  The 
Commission's  c  irection  to  the  staff  may 
be  obtained  at:  ittp://www.nrc.gov/ 
NRC/COMMIS;  lON/SRM/index.html. 
the  revised  reactor 
s  may  be  obtained  at: 
gov/NRR/OVERSIGHT/ 


iifformation  on  the 
program  may  be 
NRC's  Public 
at2120LSt.,NW, 
20003-1527,  telephone 


tie 


INI  ORMATION  CONTACT: 
\gency  Allegation 
Mohrwinkel,  Assistant 
on  Advisor,  Mail  Stop: 
the  Director,  Office  of 
Regulation.  U.S. 
Commission, 
20555-0001.  telephone 

15-8529,  or 
at  301-415-1293. 
INFORMATION: 


individuals  to  identify 
the  allegation  program 
provisions  to  protect  the 


identity  of  the  individual,  to  provide 
timely  resolution  of  the  issue(s),  and  to 
conmiunicate  the  staffs  imderstanding 
of  the  issue(s),  status  of  the  staff's 
review,  and  ultimate  resolution  of  the 
issue(s)  in  a  timely  manner.  For 
individuals  who  do  not  want  the 
licensee  or  employer  to  know  they 
raised  an  issue  to  the  NRC.  the  agency's 
policy  is  to  take  all  reasonable  measures 
to  protect  the  identity  of  the  individual. 
Under  the  current  program,  an 
allegation  is  defined  as  "A  declaration, 
statement,  or  assertion  of  impropriety  or 
inadequacy  associated  with  NRC- 
regulated  activities,  the  validity  of 
which  has  not  been  established." 
Historically,  the  staff  has  interpreted 
this  definition  very  broadly  and  not  set 
a  threshold  for  placing  issues  in  the 
allegation  program,  as  long  as  the  issues 
involve  an  area  regulated  by  the  NRC, 
were  not  already  known  by  the  staff  to 
be  true  or  valid,  and  were  not  covered 
by  another  process,  e.g.,  petitions 
processed  under  Section  2.206  of  Title 
10  of  the  Code  of  Federal  Regulations 
(2.206  petitions). 

In  developing  the  revised  reactor 
oversight  process,  the  staff  integrated 
the  use  of  performance  indicators  and 
inspections.  Using  a  risk-informed 
approach,  the  staff  was  able  to  focus  the 
baseline  inspection  program  on 
inspecting  risk-significant  areas  that  are 
not  adequately  covered  by  performance 
indicators.  The  overall  objective  of  the 
program  is  to  assure  licensee 
performance  meets  the  objectives  for 
each  of  the  associated  cornerstones  of 
safety.  Within  the  baseline  inspection 
program  there  are  three  basic  types  of 
inspection.  Inspections  are  (1)  used  to 
verify  performance  in  areas  that  are  not 
measured  by  a  performance  indicator. 
(2)  augment  the  information  provided 
by  performance  indicators  that  do  not 
sufficiently  measure  performance  in  a 
cornerstone  area,  and  (3)  verify  the 
accuracy  and  completeness  of  the  data 
used  as  the  basis  for  performance 
indicators  used  to  fully  measure 
performance  of  a  cornerstone  area.  The 
end  result  is  that  the  scope  of  activities 
being  inspected  is  more  clearly  defined 
and  risk  informed.  There  is  also  less 
flexibility  within  the  baseline 
inspection  program  to  inspect  issues 
that  emerge  from  allegations  if  they  do 
not  relate  to  a  stated  inspectable  area 
objective. 

Conducting  an  inspection  or  an 
evaluation  to  quickly  resolve  a  safety 
significant  allegation  is  consistent  with 
the  risk  informed  approach  of  the 
revised  reactor  oversight  process. 
However,  the  allegation  program's 
emphasis  on  timely  resolution  places  a 
similar,  and  only  slightly  lesser,  burden 


on  the  staff  for  timely  resolution  of 
issues  with  less  safety  or  risk 
significance.  For  these  issues,  staff 
resolution  is  driven  by  the  timeliness 
goal,  which  was  established  to  be 
responsive  to  the  alleger.  rather  than 
being  risk-informed.  For  those 
allegations  requiring  inspection,  this 
often  results  in  revising  inspection 
schedules  or  scheduling  additional 
inspections  to  meet  the  timeliness  goal, 
when  the  safety  or  risk  significance 
associated  with  the  issue  doesn't 
warrant  that  kind  of  response,  even  if 
the  issue  is  assumed  to  be  valid.  For 
those  allegations  that  are  referred  to 
other  agencies  or  to  licensees  for 
evaluation  and  response  back  to  the 
NRC,  this  mq^y  result  in  redirecting 
resources  fi'om  work  activities  involving 
higher  safety  or  risk  significance  in 
order  to  meet  NRC's  requested  response 
date. 

Another  consequence  of 
implementing  the  baseline  inspection 
program  is  that  there  is  a  greater 
■potential  the  reactor  licensees  will  know 
when  an  inspection  is  allegation-related. 
For  allegations  that  involve  issues 
outside  the  inspectable  areas  or  are 
reviewed  during  inspections  that  were 
not  on  the  inspection  schedule,  it  is 
likely  that  the  licensee  or  employer  will 
question  why  the  staff  is  conducting  the 
inspection,  unless  there  has  been  an 
event  that  warrants  a  reactive 
inspection.  While  the  staff  intends  to 
continue  its  policy  of  not  informing  the 
licensee  when  inspections  are 
allegation-related,  it  is  likely  the 
licensee  or  employer  will  be  able  to 
determine  when  that  is  the  case.  This 
may  increase  the  potential  that  a 
licensee  or  employer  will  be  able  to 
identify  who  submitted  an  allegation  to 
the  NRC,  based  on  the  area  being 
inspected  and  its  similarity  to  issues 
previously  raised  within  the  licensee's 
organization.  As  a  result,  individuals 
may  be  less  inclined  to  provide  safety  or 
regulatory  issues  to  the  NRC  or  they 
may  provide  issues  to  the  NRC  without 
first  raising  the  issue  internally.  Neither 
of  these  outcomes  is  desirable. 

Scope  of  the  Public  Comment  Period 
and  Questions 

This  public  comment  period  will 
focus  on  obtaining  industry  and  public 
views  on  the  allegation  program  as  it 
may  exist  under  the  new  oversight 
process.  To  assist  respondents  the 
following  questions  are  included  as  a 
guide.  Comments  should  be  as  specific 
as  possible  and  the  use  of  examples  is 
encouraged. 

•  Which  of  the  four  Options 
contained  in  the  Commission  paper  will 
strike  the  best  balance  between  the 
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efficient  use  of  agency  resources  and  the 
need  for  allegers  to  feel  the  NRC  will 
address  their  issue(s)  and  protect  their 
identity,  if  they  so  desire? 

•  Does  one  of  the  Options  for 
implementing  the  allegation  program 
provide  more  adequate  assurance  that 
the  NRC  can  be  more  certain  that 
through  information  provided  by 
allegers,  plants  are  being  operated 
safely? 

•  Does  one  of  the  Options  for 
implementing  the  allegation  program 
under  the  new  oversight  process 
enhance  public  confidence  by 
increasing  the  predictability, 
consistency,  clarity  and  objectivity  of 
the  NRC's  allegation  process? 

•  Does  one  of  the  Options  for 
implementing  the  allegation$  program 
under  the  new  oversight  process 
improve  the  efficiency  and  effectiveness 
of  the  regulatory  process  focusing 
agency  resources  on  those  issues  with 
the  most  safety  significance? 

•  Does  one  of  the  Options  for 
implementing  the  allegation  program 
under  the  new  oversight  process  reduce 
unnecessary  regulatory  burden  on 
licensees? 

•  What  Options,  beyond  those  stated 
in  the  Commission  paper,  should  be 
considered? 

•  Shoidd  the  Commission  implement 
any  changes  in  the  edlegation  program 
for  all  reactor  licensees  or  should  any 
changes  be  implemented  in  a  pilot 
program  before  being  implemented  at  all 
reactor  facilities? 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 

Edward  T.  Baker  ID, 

Agency  Allegations  Advisor,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  00-2929  Filed  2-&-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-22] 

Private  Fuel  Storage,  LLC, 
Independent  Spent  Fuel  Storage 
Installation,  Skull  Valley  Indian 
Reservation,  Tooele  County,  UT; 
Notice  of  Intent  To  Cooperate  In  the 
Preparation  of  an  Environmental 
Impact  Statement 

Private  Fuel  Storage,  L.L.C.  (PFS  or 
the  applicant)  proposes  to  construct  and 
operate  an  independent  spent  fuel 
storage  installation  (ISFSI)  at  the 
reservation  of  the  Skull  Valley  Band  of 
Goshute  Indians,  which  is  bordered  on 
all  sides  by  Tooele  Coimty,  Utah.  The 


proposed  Private  Fuel  Storage  Facility 
(PFSF)  would  be  constructed  on  an  820- 
acre  site  that  would  store  spent  nuclear 
fuel  (SNF)  received  from  commercial 
U.S.  nuclear  power  plants.  The 
applicant  proposes  to  transport  SNF 
from  the  reactor  sites  to  the  PFSF  via 
rail.  Currently  the  rail  line  stops 
approximately  25  miles  north  of  the 
proposed  site.  The  applicant  has 
proposed  the  following  two  methods  to 
transport  the  SNF  the  last  25  miles: 

(1)  Construct  an  intermodal  transfer 
facility  on  land  managed  by  the  U.S. 
Department  of  Interior's  Bureau  of  Land 
Management  (BLM).  At  the  intermodal 
transfer  facility,  SNF  would  be 
transferred  from  rail  to  heavy /haul 
vehicles  for  transport  to  the  site  via 
Skull  Valley  Road,  or 

(2)  Construct  a  rail  line  on  the  western 
side  of  Skull  Valley,  along  the  base  of 
the  Cedar  Moimtains.  The  rail  line 
would  be  constructed  on  land  managed 
by  BLM. 

Of  the  two  methods  identified  above, 
construction  of  the  rail  line  is  the 
applicant's  preferred  approach. 

The  project  as  proposed,  requires 
approval  from  four  Federal  agencies,  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC),  the  U.S.  Department  of  Interior's 
Bureau  of  Indian  Affairs  (BIA)  cmd  BLM, 
and  the  Surface  Transportation  Board 
(STB).  The  applicant  must  obtain  a 
license  from  NRC,  a  right-of-way  (ROW) 
from  BLM  for  either  the  proposed  rail 
line  or  the  proposed  intermodal  transfer 
facility,  approval  from  BIA  for  a 
proposed  lease  agreement  between  the 
Skull  Valley  Band  of  Goshute  Indians 
and  PFS,  and  approval  from  the  STB  to 
construct  the  proposed  rail  line. 

On  June  20, 1997.  pursuant  to  10  CFR 
part  72,  PFS  submitted  an  application  to 
NRC  for  a  license  to  receive,  possess, 
store,  and  transfer  SNF  at  an  ISFSI  to  be 
constructed  and  operated  on  the 
Reservation  of  the  Skull  Valley  Band  of 
Goshute  Indians.  A  notice  of 
consideration  of  issuance  of  an  NRC 
materials  license  for  the  proposed  PFSF 
and  notice  of  opportunity  for  hearing 
were  published  in  the  Federal  Register 
on  July  31,  1997  (62  FR  41099).  By  letter 
dated  August  28,  1998,  PFS  submitted  a 
revision  to  its  application  for  an  NRC 
license  to  reflect  its  proposal  to 
construct  and  utilize  a  rail  line  over 
public  lands  managed  by  BLM  for  the 
transportation  of  SNF  to  its  site. 
The  applicant  executed  a  lease 
agreement  with  the  Skull  Valley  Band  of 
Goshute  Indians  to  permit  construction 
and  operation  of  its  proposed  facility  on 
the  Skull  Valley  Band  Reservation.  On 
May  23, 1997,  BIA  conditionally 
approved  the  lease  agreement, 
contingent  upon  the  completion  of  an 


Environmental  Impact  Statement  (EIS), 
the  inclusion  of  mitigation  measures 
identified  in  the  Record  of  Decision,  and 
the  issuance  of  an  NRC  license  to 
construct,  maintain,  and  operate  the 
PFSF.  the  lease  includes  820  acres  of 
land  where  the  PFSF  is  proposed  to  be 
located,  a  202-acre  utility  and  road 
ROW  from  the  Skull  Valley  Road  to  the 
PFSF,  and  a  buffer  zone  adjacent  to  the 
PFSF  to  the  south  and  east,  including 
five  sections  of  land  (one  section  of  land 
consists  of  one  square  mile  or  640 
acres). 

By  letter  dated  August  28.  1998.  PFS 
applied  to  BLM  for  a  ROW  to  construct 
a  rail  line  and  related  facilities  for  a 
distance  of  approximately  32  miles  on 
the  western  side  of  Skull  Valley,  along 
the  base  of  the  Cedar  Mountains  from 
Skunk  Ridge,  Utah,  to  the  PFSF.  PFS 
also  applied  for  a  separate  ROW  to 
construct  and  operate  aS  intermodal 
transfer  facility  1.8  miles  west  of  the 
intersection  of  Interstate  80  and  Skull 
Valley  Road.  The  rail  line  would 
traverse  land  that  is  included  within  the 
BLM  Pony  Express  Resource 
Management  Plan  (RMP).  The  current 
Pony  Express  RMP  does  not  allow  for 
major  ROWs  such  as  a  rail  line  in  this 
area,  and  the  PFS  proposal  would, 
therefore,  require  an  amendment  to  the 
RMP  prior  to  granting  the  requested 
ROW.  BLM  published  a  notice  of  intent 
to  prepare  a  RMP  amendment  in  the 
Federal  Register  on  April  15.  1999  (64 
FR  18633). 

On  January  5.  2000.  PFS  filed  an 
application  with  STB  to  construct  and 
operate  the  proposed  rail  line  from 
Skunk  Ridge,  Utah,  to  the  proposed 
storage  facility.  The  application  was 
filed  in  STB  Finance  Docket  No.  33824, 
Great  Salt  Lake  &■  Southern  Railroad, 
LLC. — Construction  and  Operations  in 
Tooele  County,  Utah. 

The  National  Environmental  Policy 
Act  of  1969  requires  all  Federal  agencies 
to  consider  the  environmental  impacts 
of  their  actions.  Because  the  NRC,  BIA. 
BLM.  and  STB  required  actions  for  the 
construction  and  operation  of  the  PFSF 
are  related,  the  agencies  have  agreed  to 
cooperate  in  the  preparation  of  an  EIS. 
In  preparing  the  EIS.  NRC  will  serve  as 
the  lead  agency,  and  BLM,  BIA,  and 
STB  will  serve  as  cooperating  agencies. 

NRC  published  a  notice  of  intent  to 
prepare  an  EIS  and  conduct  a  scoping 
process  in  the  Federal  Register  on  May 
1,  1998  (63  FR  24197).  As  a  part  of  the 
scoping  process,  a  public  scoping 
meeting  was  conducted  on  June  2,  1998, 
in  Salt  Lake  City,  Utah.  The  scoping 
process  also  provided  interested  parties 
with  an  opportunity  to  provide  written 
comments.  At  the  conclusion  of  that 
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initial  scoping 
scoping  report 
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process,  NRC  issued  a 
in  September  1998. 

NRC's  initia  scoping  process  was 
based  on  the  c  ascription  of  the  PFSF 
contained  in  t  le  applicant's  submittal  of 

which  did  not  include 
the  proposed  lail  line  on  public  land 
administered  iy  BLM.  This  rail  line 
proposal  was  i  ubmitted  to  NRC  on 
August  28,  19!  18,  as  an  amendment  to 
the  PFS  applic  ation.  Similarly,  BIA's 
conditional  ap  proval  of  the  proposed 
lease  agreemei  it  was  issued  prior  to  the 
applicant's  pmposal  of  the  rail  line. 

As  a  result  c  f  the  applicant's  August 
28,  1998,  revision  of  its  transportation 
proposal,  NfRC,  BIA,  and  BLM 
determined  th  it  additional  scoping 
meetings  should  be  conducted. 
Additional  sec  ping  meetings  were  held 
on  April  29, 1'  199,  in  Salt  Lake  City,  and 
Tooele  City,  LI  tah.  The  meetings  were 

!  Federal  Register  on  April 
14,  1999  (64  F  ?  18451).  Primarily,  the 
scoping  meeti  igs  focused  on 

issues  associated  with 
the  rail  line  proposed  in  the  applicant's 
August  28,  19  18,  license  application 
amendment,  t  le  request  for  issuance  of 
a  ROW  over  p  iblic  lands  managed  by 
BLM,  and  env  ronmental  concerns 
associated  wit  i  the  proposed  lease 
agreement  tha  may  not  have  been 
addressed  in  t  le  NRC's  initial  scoping 
process.  In  adi  lition,  interested  parties 
were  also  pro\  ided  the  opportunity  to 
submit  writtei  comments.  Following 


the  additional 


comment  period,  a  supplemental 


scoping  reporl 
1999. 


Although  S' 
cooperating 
process,  the 
related  to  its 
approving  the 
operation  of 
discussed  d 
STB  has 
activities 
opportunity  fc 
on  the  pro 
the  EIS. 
opportunity  t( 
draft  EIS. 


tlei 


pos  id 


ear 


Dated  at  Rot 
of  January  2000 

For  the  Nuc:l 
E.  William  Bra4h 

Director.  Spent 
Nuclear  MaterU  I 
[FR  Doc.  00-29^0 
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scoping  meetings  and 


was  issued  in  November 


B  was  not  identified  as  a 
adency  during  the  scoping 

iroiunental  issues 
federal  action  (i.e., 
construction  and 
proposed  rail  line)  were 
urlng  the  scoping  process, 
deter  nined  that  these  scoping 
pro\  ided  sufficient 

r  the  public  to  comment 
action  and  the  scope  of 
Inter^ted  parties  will  have  an 
provide  comments  on  the 
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ille,  Maryland,  this  27th  day 
Regulatory  Commission. 


"up/  Project  Office.  Office  of 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97—415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97—415  revised  section  189' 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  fi-om  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  January  14, 
2000,  through  January  28,  2000.  The  last 
biweekly  notice  was  published  on 
January  26,  2000  (65  FR  4268). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 


However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  exeunple,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportimity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  fi-om  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Bailding,  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  March  10,  2000,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  electronically 
fi-om  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/www.nrc.gov  (the  Electronic  Reading 
Room).  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
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Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  nile  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 


requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  inunediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Sti«et,  NW.,  Washington  DC,  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  ajid  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a}(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/www.nrc.gov  (the  Electronic  Reading 
Room). 


Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-31 7  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Dated  of  amendments  request: 
January  25,  2000. 

Description  of  amendments  request: 
The  proposed  amendment  requests  a 
revision  to  the  definition  of  Response 
Time  Testing  (RTT)  for  die  Reactor 
Protective  System  (RPS)  and  Engineered 
Safety  Features  Actuation  System 
(ESFAS).  The  revision  allows  use  of 
either  an  allocated  sensor  response  time 
or  a  mectsured  sensor  response  time  for 
pressure  sensors  used  in  channels  of 
RPS  and  ESFAS.  The  request  is  based 
on  Combustion  Engineering  NPSD- 
1167,  Revision  1,  "Elimination  of 
Pressure  Sensor  Response  Time  Testing 
Requirements — CEOG  Task  1070.  " 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  licensing  basis  change 
does  not  involve  a  significant  increase  in  the 
probability  or  Consequences  of  an  accident 
previously  evaluated  in  the  safety  analysis 
report. 

This  change  to  the  licensing  basis  does  not 
result  in  a  condition  where  the  design, 
material,  and  construction  standards  that 
were  applicable  prior  to  the  change  are 
altered.  The  same  Reactor  Protective  System 
and  Engineered  Safety  Features  Actuation 
System  instrumentation  is  being  used;  the 
time  response  allocations/modeling 
assumptions  in  Updated  Final  Safety 
Analysis  Report  Chapter  14  analyses  remain 
the  same;  only  the  method  of  verifying  time 
response  is  changed.  The  proposed  change 
will  not  modify  any  system  interface  and 
could  not  increase  the  likelihood  of  an 
accident  since  these  events  are  independent 
of  this  change.  The  proposed  activity  will  not 
change,  degrade  or  prevent  actions  or  alter 
any  assumptions  previously  made  in 
evaluating  the  radiological  consequences  of 
an  a(^cident  described  in  the  Updated  Final 
Safety  Analysis  Report.  Therefore,  the 
proposed  amendment  does  not  result  in  any 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  licensing  basis  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  in  the  safety  analysis 
report. 

This  change  does  not  alter  the  performance 
of  the  pressure  arid  differential  pressure 
sensors  used  in  the  plant  protection  systems. 
These  sensors  will  still  have  their  response 
time  verified  before  they  are  placed  in 
operational  service  and  after  any 
maintenance  to  them  that  could  affect  their 
response  time.  Changing  the  method  of 
periodically  ver>f\'ing  instrument  response 
for  certain  sensor  (assuring  equipment 
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has  reviewed  the 
^  sis  and,  based  on  this 
that  the  three 
CFR  50.92(c)  are 
Therefore,  the  NRC  staff 
del  Brmine  that  the 

€  quest  involves  no 
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icensee:  Jay  E.  Silberg, 
Pittman,  Potts  and 
2300  N  Street,  NW.. 
20037. 
Chief:  Marsha 


Generation  Company, 
Pilgrim  Nuclear 
Plymouth  County, 


50-293 


Dated  Oj 
November  18 

Description 
The  proposed 
remove 

Term  Program, 
License  DPR- 
Power  Station. 

Basis  for 
hazards 
As  required  by 
licensee  has 
issue  of  no  si; 
consideration 
below: 

(1)  The  propos  ed  amendment  does  not 
involve  a  signifii  ant  increase  in  the 
probability  or  cg  isequences  of  an  accident 
previously  evalu  Jted.  No  physical  changes  to 
the  facility  will  (  ccur  as  a  result  of  this 
amendment.  Wo  'k  activities  will  continue  to 
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999. 
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license! condition  3.H,  "Long 

from  Facility  Operating 
3E  for  the  Pilgrim  Nuclear 
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consiqeration  determination: 
10  CFT^  50.91(a),  the 
pibvided  its  analysis  of  the 
gi  liBcant  hazards 
which  is  presented 


receive  the  appropriate  level  of  review  in 
accordance  with  Pilgrim  procedures  and 
practices.  The  organizational  structure  and 
processes  that  control  and  manage  these 
activities  ensure  activities  are  prioritized  and 
performed  in  a  manner  consistent  with  plant 
safety.  The  proposed  amendment  removes  an 
administrative  burden  that  is  no  longer 
required. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  No  changes  to  the 
physical  design  and  operation  of  the  plant 
will  occur  as  a  result  of  this  amendment.  The 
processes  by  which  activities  are  planned, 
prioritized,  and  controlled  are  not  affected. 
The  appropriate  level  of  technical  review  emd 
management  oversight  will  continue  to  be 
performed  in  accordance  with  existing 
procedures  and  practices  to  ensure  activities 
are  performed  in  a  manner  consistent  with 
plant  safety. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  As  stated  earlier,  no  changes  to  the 
physical  design  and/or  operation  of  any  plant 
systems  will  occur  as  a  result  of  this 
amendment;  therefore,  there  is  no  reduction 
in  any  margins  of  safety.  Work  activities  will 
continue  to  receive  the  appropriate  technical 
review  and  management  oversight  to  ensure 
activities  are  prioritized  and  performed  in  a 
manner  consistent  with  plant  safety.  The 
proposed  amendment  removes  an 
administrative  burden  that  is  no  longer 
required. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfled. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Entergy  Nuclear  Generation 
Company,  800  Boylston  Street,  36th 
Floor,  Boston,  Massachusetts  02199. 

NRC  Section  Chief:  James  W.  Clifford. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Dated  of  amendment  request: 
November  29, 1999 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  requirements  associated 
with  the  high-steam-generator-level  trip 
functions  of  the  Reactor  Protective 
System  from  the  Technical 
Specifications  to  the  Technical 
Requirements  Manual. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


Criterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated 

The  Steam  Generator  Level — High  function 
of  the  RPS  [Reactor  Protection  System]  is  not 
credited  in  any  accident  analyses  nor  does  it 
correspond  to  any  TS  [Technical 
Specification]  Safety  Limit.  The  high-level 
function  acts  to  protect  the  Main  Turbine 
from  excessive  moisture  carryover  during 
feedwater  transient  events.  Protection  of  the 
Main  Turbine  is  not  required  to  adequately 
assure  continued  reactor  safety  or  the  health 
and  safety  of  the  public.  Although  this 
function  may  also  serve  to  limit  water 
intrusion  into  the  main  steam  lines  and 
consequential  overcooling  events,  its  role  in 
this  capacity  is  insignificant,  as  it  does  not 
directly  act  to  secure  feedwater  from  the 
steam  generators.  This  Steam  Generator 
Level — High  function  acts  only  to  isolate  the 
Main  Turbine  from  the  steam  generators  by 
causing  a  reactor  trip,  which  in  turn  actuates 
a  turbine  trip.  This  function  does  not  meet 
any  of  the  criterions  listed  in  10  CFR 
50.36(c)(2)  (ii)  for  inclusion  into  the  technical 
specifications  for  ANO-2  [Arkansas  Nuclear 
One,  Unit  2],  and,  therefore,  may  be  excluded 
from  the  TSs.  Since  no  changes  are  made  that 
affect  the  current  operation  of  this  function 
during  its  relocation  to  the  ANC)-2  TRM 
[Technical  Requirements  Manual],  and 
because  this  function  is  not  credited  in  any 
accident  amalyses,  no  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  is  evident. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  From 
Any  Previously  Evaluated 

The  proposed  changes  relocate  affected  TS 
requirements  associated  with  the  Steam 
Generator  Level — High  Functions  of  the  RPS 
from  the  ANO-2  TSs  to  the  ANO-2  TRM. 
Future  revisions  to  the  setpoints  and  values 
associated  with  this  function  will  be 
established  within  the  requirements  of  10 
CFR  50.59  to  ensure  that  excessive  moisture 
carryover  is  prevented  in  order  to  protect  the 
turbine  and  steam  line  loads.  The  Steam 
Generator  Level — High  Trip  setpoint  is  not 
credited  in  any  accident  analyses  and 
performs  only  an  equipment  protection 
function.  The  setpoint  continues  to  protect 
the  Main  Turbine  from  damage  and  preserves 
operating  margin  to  accommodate  excessive 
feedwater  flow  prior  to  trip. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety 

The  Steam  Generator  Level — High  Trip 
setpoint  is  not  credited  in  any  accident 
analyses  and  performs  only  an  equipment 
protection  function.  The  setpoint  continues 
to  protect  the  Main  Turbine  from  damage  and 
preserves  operating  margin  to  accommodate 
excessive  feedwater  flow  prior  to  trip.  In 
addition,  turbine  failure  has  been  previously 
evaluated  at  ANO-2  as  not  to  be  a  significant 
threat  to  the  health  and  safety  of  the  public. 
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Events  that  may  result  from  water  intrusion 
into  the  main  steam  hnes  have  been 
previously  evaluated  and  found  not  to  rely 
upon  the  Steam  Generator  Level— High  Trip 
function.  The  relocation  of  the  requirements 
associated  with  the  Steam  Generator  Level — 
High  function  from  the  TSs  to  the  ANO-2 
TRM  does  not  change  the  current  values  and 
requirements.  Since  no  technical  change  in 
the  setpoint  or  allowable  value  is  proposed 
by  this  submittal  and  because  the  Steam 
Generator  Level — High  function  does  not 
meet  any  of  the  four  criterion  of  10  CFR 
50.36(c)(2)(ii),  no  significant  change  to  the 
margin  of  safety  is  evident. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Dated  of  amendment  request: 
November  29,  1999  . 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
selected  Technical  Specifications  (TSs). 
Bases,  and  portions  of  the  Safety 
Analysis  Report  (SAR)  to  maintain 
consistency  with  the  transient  and 
accident  analyses  which  evaluated  the 
impact  of  the  replacement  steam 
generators  (SGs)  that  are  being  used  for 
Cycle  15  operation.  TS  changes  are 
proposed  for  the  Reactor  Protection 
System  (RPS)  and  Engineered  Safety 
Features  Actuation  System  (ESFAS)  low 
pressiuJzer  pressure  setpoints,  the  RPS 
and  ESFAS  low  SG  pressure  setpoints, 
the  RPS  and  ESFAS  low  SG  level 
setpoints,  the  reactor  coolant  flow  rate 
limit,  and  the  high  linear  power  trip 
setpoints  with  inoperable  main  steam 
safety  valves  (MSSVs).  SAR  changes 
would  support  the  new  TS  values  and 
would  also  include  small  increases  in 
calculated  offsite  radiological  doses 
using  newer,  more  conservative 
methods,  for  some  non-loss-of-coolant 
accident  events.  The  doses  would 
remain  within  the  10  CFR  Part  100 
acceptance  criteria.  The  proposed 
amendment  would  also  make  changes  to 
the  TSs  and  Bases  that  are  not  directly 
related  to  the  replacement  SGs.  These 
changes  would  revise  the  allowed 
outage  time  of  the  MSSVs  in  Modes  1 
and  2  to  allow  up  to  12  hours  to  reduce 


the  high  linear  power  level-high  trip 
setpoint  when  one  or  more  MSSVs  are 
inoperable,  and  would  revise  the  action 
statement  in  Mode  3  to  maintain  at  least 
two  MSSVs  operable  on  each  SG. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated 

The  proposed  changes  to  the  ANO-2 
[Arkansas  Nuclear  One.  Unit  2]  TSs  are 
analytically  based  which  change  setpoints 
and  procedure  limits.  No  physical 
modifications  are  required  as  a  result  of  the 
proposed  changes.  The  RPS/ESFAS  setpoint 
changes  provide  functionally  equivalent 
protection  with  the  RSGs  (replacement  steam 
generators]  as  the  previous  setpoint  values 
provided  with  the  OSGs  (original  steam 
generators].  Proposed  changes  in  regard  to 
RCS  [reactor  coolant  system]  flow  rate  and 
High  Linear  Power  Trip  setpoints  associated 
with  conditions  where  MSSVs  are  inoperable 
represent  appropriate  restrictions  that  have 
resulted  from  the  various  analyses  performed 
in  support  of  RSG  installation.  An  Emergency 
Core  Cooling  System  (ECCS)  performance 
analysis  was  performed  to  demonstrate 
conformance  to  10  CFR  50.46  for  operation 
with  RSGs.  For  the  large  break  Loss  of 
Coolant  Accident  (LOCA),  the  most  limiting 
single  failure  of  the  ECCS  [is  no  failure  to  the 
ECCS).  The  small  break  LOCA  analysis  was 
reanalyzed  using  the  existing  Supplement  2 
Model  (S2M)  of  the  ABB  CENP  [ABB 
Combustion  Engineering  Nuclear  Power] 
small  break  LOCA  evaluation  model.  The 
analysis  was  performed  for  0.03  ft^,  0.04  ft^, 
and  0.05  ft^  in  the  reactor  coolant  pump 
(RCP)  discharge  leg.  The  results  of  both 
analyses  demonstrate  continued  conformance 
to  the  ECCS  acceptance  criteria  of  10  CFR 
50.46.  Non-LOCA  analyses  intended  to 
confirm  the  Chapter  15  events  in  the  ANO- 
2  SAR  were  also  performed.  The  analyses 
were  performed  considering  the  proposed 
Safety  Limits  and  the  Limiting  Safety 
Settings  of  the  TSs  and  were  confirmed  to  be 
bounding  for  the  affected  safety  analyses.  The 
results  of  the  non-LOCA  analyses  indicate 
that  operation  with  the  RSGs  in  service  is 
acceptable.  As  a  result  of  the  analyses  and 
evaluations  performed  in  support  of  the 
RSGs,  the  ANO  specific  safety  parameters 
and  regulatory  limits  are  protected. 
Therefore,  the  proposed  TS  changes  will  not 
significantly  increase  the  probability  of  an 
accident  previously  analyzed. 

Loss  of  Coolant  Accidents  (LOCAs)  and 
non-LOCA  safety  analyses  supporting  the 
proposed  changes  have  been  performed  and 
have  demonstrated  conformance  with  all 
applicat;le  Licensing  Basis  acceptance 
criteria.  Although  calculated  radiological 
dose^  using  newer,  more  conser\'ative 
methods  increase  for  some  non-LOCA  events 
(requiring  a  revision  to  Chapter  15  of  the 
SAR),  the  results  are  within  the  acceptance 


criteria  of  10  CFR  100.  Therefore,  the 
proposed  changes  do  not  involve  a  • 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

Criterion  2— Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  From 
Any  Previously  Evaluated 

The  proposed  changes  to  the  ANO-2  TSs 
are  analytically  based  and  require  changing 
plant  setpoints  and  procedural  limits.  No 
physical  modifications  are  required  as  a 
result  of  the  proposed  changes.  The  RPS/ 
ESFAS  setpoint  changes  provide  functionally 
equivalent  protection  with  the  RSGs  as  the 
previous  setpoint  values  provided  with  the 
OSGs.  Proposed  changes  in  regard  to  RCS 
flow  rate  and  High  Linear  Power  Trip 
setpoints  associated  with  conditions  where 
MSSVs  are  inoperable  represent  appropriate 
restrictions  that  have  resulted  fi^m  the 
various  analyses  performed  in  support  of 
RSG  installation.  The  additional  8  hours 
provided  for  reducing  the  High  Linear  Power 
Level  trip  setpoints  is  acceptable  due  to  the 
low  probability  of  an  event  occurring  within 
this  period,  based  on  operating  experience 
which  indicates  such  a  time  period  is 
reasonable  to  complete  the  changes,  and  to 
provide  consistency  with  the  RSTS  [Revised 
Standard  Technical  Specifications). 
Therefore,  the  proposed  TS  changes  yvill  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  than  previously  analyzed. 

A  review  of  both  LOCA  and  non-LOCA 
events  was  performed  which  confirms  that 
existing  licensing  basis  methodologies  have 
been  considered  and  that  a  new  accident 
event  has  not  been  created. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety 

LOCA  and  non-LOCA  safety  analyses 
supporting  the  proposed  changes  have  been 
performed  and  have  demonstrated 
conformance  within  applicable  acceptance 
criteria.  With  the  increased  size  of  the  RSGs 
and  the  change  in  design  characteristics,  the 
bases  for  the  setpoints  in  the  ANO-2  TSs  are 
affected.  However,  based  on  the  new  analyses 
and  evaluations  conducted  in  support  of  this 
license  amendment,  the  new  TS  setpoints 
provide  adequate  margin  to  protect 
established  safety  and  regulatory  limits. 
Although  calculated  offsite  radiological  doses 
increase  slightly  for  some  non-LOCA  events 
documented  in  Chapter  15  of  the  ANO-2 
SAR,  the  increases  are  not  considered  to  be 
significant  in  that. the  results  remain  within 
the  10  CFR  100  acceptance  criteria. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  stafi'  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review ,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  haz<  rds  consideration. 

Attorney  for  icensee:  Nicholas  S. 
Reynolds,  Esqu  re,  Winston  and  Strawn, 
1400  L  Street,  PfW..  Washington,  DC 
20005-3502. 

MFC  Section 


Chief:  Robert  A.  Gramm. 

ons  Inc.,  Docket  No.  50- 
Steam  Electric  Station, 
Chaves  Parish,  Louisiana 


Entergy  Operat 
382.  Waterford 
Unit  3.  St 

Dated  of  amendment  request:  July  29, 
1999,  as  supplemented  by  letters  dated 
August  8  and  AJugust  24,  1999  (NPF-38- 
220). 

Description  cf  amendment  request: 
The  proposed  c  lange  modifies 
Technical  Spec  fications  (TS)  3.8.1.1 
and  associated  Bases  by  extending  the 
Emergency  Dieiel  Generator  allowed 
outage  time  from  72  hours  to  ten  days. 
Additionally,  tlis  proposed  change  adds 
Section  6.16,  "Configuration  Risk 
Management  Pi|ogram"  to  the 
Administrative  Controls  of  the  TS. 

Basis  for  pro^  losed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  'vhich  is  presented 
below: 
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2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  The  proposed  change  does  not 
change  the  design  or  configuration  of  the 
plant.  No  new  method  of  plant  operation  is 
involved. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  The  proposed  changes  do  not 
affect  the  Technical  Specification  limiting 
conditions  for  operation  or  their  bases  which 
support  the  deterministic  analyses  used  to 
establish  the  margin  of  safety.  Evaluations 
used  to  support  the  requested  Technical 
Specification  changes  have  been 
demonstrated  to  be  either  risk  neutral  or  risk 
beneficial  depending  on  precise  plant 
conditions.  These  evaluations  are  detailed  in 
CE  NPSD-996. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esquire,  Winston  &  Strawn  1400  L 
Street  NW.,  Washington.  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Dated  of  amendment  reques't:  July  29, 
1999,  as  supplemented  by  letter  dated 
August  24,  1999  (NPF-38-221). 

Description  of  amendment  request: 
The  proposed  change  modifies 
Technical  Specifications  (TS)  3.6.2.1  to 
extend  the  allowable  outage  time  to 
seven  days  for  one  Containment  Spray 
System  (CSS)  train  inoperable.  A  new 
ACTION  has  been  added  to  provide  a 
shutdown  requirement  for  the 
inoperability  of  two  CSSs.  Additionally, 
the  APPLICABILITY  is  being  changed  to 
provide  an  end  state  of  MODE  4. 
Associated  TS  Bases  changes  are 
included. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  The  Containment  Spray  System 
(CSS)  is  part  of  the  Containment 
Depressurization  and  Cooling  System. 
Inoperable  CSS  components  are  not  accident 
initiators  in  any  accident  previously 
evaluated.  Therefore,  this  change  does  not 
involve  an  increase  in  the  probability  of  any 
accident  previously  evaluated. 

The  CSS  system  is  primarily  designed  to 
mitigate  the  consequences  of  a  Loss  of 
Coolant  Accident  (LOCA)  or  Main  Steam 
Line  Break  (MSLB).  These  proposed  changes 
do  not  affect  any  of  the  assumptions  used  in 
the  deterministic  LOCA  or  MSLB  analyses. 
Hence  the  consequences  of  accidents 
previously  evaluated  do  not  change. 

In  order  to  fully  evaluate  the  CSS  AOT 
(Allowed  Outage  Time]  extension, 
probabilistic  safety  assessment  (PSA) 
methods  were  utilized.  The  results  of  these 
analyses  show  no  significant  increase  in  the 
core  damage  frequency.  These  analyses  are 
detailed  in  report  CE  NPSD-1045, 
"Modifications  To  The  Containment  Spray 
System,  and  Low  Pressure  Safety  Injection 
System  Technical  Specifications." 

The  Configuration  Risk  Management 
Program  is  an  Administrative  Program  that 
assesses  risk  based  on  plant  status.  Adding 
the  requirement  to  implement  this  program 
for  Technical  Specification  3.6.2.1  does  not 
affect  the  probability  or  the  consequences  of 
an  accident. 

Analyzed  events  are  assumed  to  be 
initiated  by  the  failure  of  plant  structures, 
systems  or  components.  Allowing  an 
extended  AOT  or  changing  the 
APPLICABILITY  does  not  increase  the 
probability  that  a  failure  leading  to  an 
analyzed  event  will  occur.  The  CSS 
components  are  passive  until  an  actuation 
signal  is  generated.  This  change  does  not 
increase  the  failure  probability  of  the  CSS 
components.  As  such,  the  probability  of 
occurrence  for  a  previously  analyzed 
accident  [is]  not  significantly  increased. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  The  proposed  change  does  not 
change  the  design  or  configuration  of  the 
plant.  No  new  equipment  is  being 
introduced,  and  installed  equipment  is  not 
being  operated  in  a  new  or  different  manner. 
There  is  no  change  being  made  to  the 
parameters  within  which  the  plant  is 
operated,  and  the  setpoints  at  which 
protective  or  mitigative  actions  are  initiated 
eire  unaffected  by  this  change.  No  alteration 
in  the  procedures  which  ensure  the  plant 
remains  within  analyzed  limits  is  being 
proposed,  and  no  change  is  being  made  to  the 
procedures  relied  upon  to  respond  to  an  off- 
normal  event.  As  such,  no  new  failure  modes 
are  being  introduced.  The  proposed  change 
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will  only  provide  the  plant  some  flexibility 
In  the  AOT  and  chang[es]  the 
APPUCABILITY.  The  change  does  not  alter 
assumptions  made  in  the  safety  analysis  and 
licensing  basis.  Therefore,  the  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  The  proposed  changas  do  not 
affect  the  limiting  conditions  for  operation  or 
their  bases  used  in  the  deterministic  analysis 
to  establish  the  margin  of  safety.  PSA 
evaluations  were  used  to  evaluate  these 
changes.  These  evaluations  demonstrate  that 
the  changes  involve  no  significant  increase  in 
risk.  These  evaluations  are  detailed  in  report 
CE  NPSD-1045.  The  margin  of  safety  is 
established  through  equipment  design, 
operating  parameters,  and  the  setpoints  at 
which  automatic  actions  are  initiated.  None 
of  these  are  adversely  impacted  by  the 
proposed  change.  Sufficient  equipment 
remains  available  to  actuate  upon  demand  for 
the  purpose  of  mitigating  a  transient  event. 
The  proposed  change,  which  allows 
operation  to  continue  for  up  to  7  days  with 
components  inoperable  in  one  CSS  train,  is 
acceptable  based  on  the  remaining  CSS 
components  providing  100%  of  the  required 
CSS  flow.  The  reduced  potential  for  a  self- 
induced  plant  transient  resulting  from  unit 
shutdown  required  for  a  second  inoperable 
CSS  train  is  minimized.  Therefore,  Uie 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety,  and  is 
offset  by  minimizing  the  potential  for  a  self- 
induced  plant  transient. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it  appears 
that  the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  ^4RC  staff 
proposes  to  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esquire,  Winston  &  Strawn  1400  L  Street 
NW.,  Washington,  DC  20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations  Inc.,  Docket  No.  50-382, 
Waterford  Steam  Electric  Station,  Unit  3,  St. 
Charles  Parish,  Louisiana 

Date  of  amendment  request:  October  18. 
1999. 

Description  of  amendment  request:  The 
proposed  change  modifies  Technical 
Specification  (TS)  3.6.2.2  Limiting  Condition 
for  Operation  to  allow  Waterford  Steam 
Electric  Station,  Unit  3  to  operate  with  two 
independent  trains  of  containment  cooling, 
consisting  of  one  cooler  per  train,  operable 
during  modes  1,  2,  3,  and  4.  Associated 
changes  to  the  TS  Bases  have  been  proposed. 

Basis  for  proposed  no  significant  hazards 
consideration  determination:  As  required  by 


10  CFR  50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant  hazards 
consideration,  which  is  presented  below: 

1.  Will  the  operation  of  the  facility  in 
accordance  with  these  proposed  changes 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated? 

Response:  The  proposed  change  to 
Technical  Specification  (TS)  3.6.2.2  reduces 
the  number  of  Contairmient  Fan  Coolers 
(CFC)  from  two  to  one  required  to  be 
operable  in  each  train  of  the  Containment 
Cooling  System  for  modes  1,  2,  3,  and  4.  This 
change  does  not  create  any  new  system 
interactions  and  has  no  impact  on  operation 
or  function  of  any  system  or  equipment  in  a 
way  that  could  cause  an  accident.  The  CFCs 
are  not  an  initiator  of  any  events  nor  affect 
any  accident  initiators  of  any  events  analyzed 
in  Chapter  15  of  the  UFSAR  [Updated  Final 
Safety  Analysis  Report).  Therefore  this 
change  will  not  impact  the  probability  of 
occurrence  of  an  accident. 

The  results  of  the  reanalysis  of  the  limiting 
Loss  of  Coolant  Accident  (LOCA)  and  Main 
Steam  Line  Break  (MSLB)  accidents  show 
that  the  consequences  of  an  accident 
previously  evaluated  are  not  increased  by  the 
change  in  the  required  number  of  operable 
CFCs.  The  limiting  accidents  affected  by  the 
proposed  changes  are  identified  below: 

The  peak  containment  pressure  following 
the  limiting  LOCA  (Double  Ended  Hot  Leg 
Slot  Break  with  minimum  safety  injection 
flow)  was  determined  to  be  35.2  psig  [pounds 
per  square  inch,  gauge]  as  compared  to  the 
current  licensing  basis  limiting  LOCA 
(Double  Ended  Suction  Leg  Slot  Break  with 
minimum  safety  injection  flow)  peak 
pressure  of  43.1  psig. 

The  peak  containment  pressure  at  24  hours 
following  the  start  of  the  limiting  LOCA 
(Double  Ended  Discharge  Leg  Slot  Break  with 
minimum  safety  injection  flow)  and  the 
operation  of  one  containment  spray  train  and 
one  partially  flooded  CFC  operable  was 
determined  to  be  15.5  psig  with  a  peak 
pressure  of  33.27  psig  as  compared  to  the 
current  licensing  basis  of  14.9  psig  with  a 
peak  pressure  of  42.9  psig.  The  current 
licensing  basis  limiting  LOCA  is  the  Double 
Ended  Suction  Leg  Slot  Break  with  maximum 
safety  injection  flow  and  the  operation  of  one 
containment  spray  train  and  two  operable 
CFCs. 

The  peak  containment  pressure  following 
the  limiting  MSLB  (102%  power  with  failure 
of  one  containment  heat  removal  train 
consisting  of  one  containment  spray  pump 
and  one  CFC  operable)  was  determined  to  be 
42.68  psig  as  compared  to  the  current 
licensing  basis  peak  pressure  of  42.9  psig. 
The  current  licensing  basis  limiting  MSLB  is 
75%  power  with  the  failure  of  one  train  of 
containment  heat  removal  system  consisting 
of  one  containment  spray  train  and  two 
operable  CFCs. 

The  peak  containment  equipment 
qualification  temperature  following  the 
limiting  MSLB  (102%  power  with  the  failure 
of  one  MSrV  to  close)  was  determined  to  be 
397.4  °F  as  compared  to  the  current  licensing 
basis  peak  temperature  of  409.1  °F.  The 
current  licensing  basis  limiting  MSLB  is 
102%  power  with  two  CFCs  per  train 


operable  and  the  failure  of  one  train  of 
containment  spray. 

These  values  above  demonstrate  that  the 
containment  design  basis  pressure  and 
equipment  qualification  temperature  of  44 
psig  and  413.5  °F,  respectively,  are  not 
exceeded  and  the  containment  pressure  at  24 
hours  after  start  of  the  limiting  LOCA  is  less 
than  50%  of  the  peak  pressure. 

The  results  of  the  containment  response 
analysis  discussed  above  satisfy  the 
following  NRC  Staff  Standard  Review  Plan 
(SRP)  section  6.2.1.1.A  guidance  document 
acceptance  criteria  for  a  PWR  [Pressurized 
Water  Reactor]  dry  containment. 

The  peak  calculated  containment  pressure 
following  a  Loss  of  Coolant  Accident  (LOCA) 
or  Main  Steam  Line  Break  (MSLB)  should  be 
less  than  the  containment  design  pressure. 

To  satisfy  the  requirements  of  GDC 
(General  Design  Criteria]  38  to  rapidly  reduce 
the  containment  pressure,  the  containment 
pressure  should  be  reduced  to  less  than  50% 
of  the  peak  calculated  pressure  for  the  design 
basis  LOCA  within  24  hours  after  the 
postulated  accident. 

Thus,  revising  the  containment  cooling 
system  TS  to  require  only  one  operable  CFC 
per  train  results  in  acceptable  containment 
response  and  therefore,  will  not  adversely 
impact  the  consequences  of  accidents 
previously  evaluated. 

Therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  the  operation  of  the  facility  in 
accordance  with  these  proposed  changes 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response:  The  proposed  change  to  reduce 
the  number  of  operable  Containment  Fan 
Coolers  (CFC)  from  two  to  one  in  each  train 
of  the  Contaiimfient  Cooling  System  for 
modes  1,  2,  3.  and  4  does  not  alter  the 
operation  of  the  CFCs.  Although  only  one  of 
the  two  CFCs  per  train  is  required  to  be 
operable,  the  manner  in  which  the  CFCs 
perform  their  safety  function  is  not  changed. 
All  four  CFCs  (two  per  train)  will  be 
maintained  operable  to  the  extent  possible  to 
provide  the  greatest  defense  in  depth  and 
operating  flexibility. 

This  proposed  change  does  not  involve  a 
change  in  plant  design,  nor  does  it  involve 
any  potential  initiating  events  that  would 
create  any  new  or  different  kind  of  accident. 
This  proposed  change  does  not  alter  the  way 
in  which  the  plant  is  operated  in  a  manner 
that  would  create  a  new  or  different  accident. 
Therefore,  since  no  hardware  modifications 
will  be  made,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  the  operation  of  the  facility  in 
accordance  with  these  proposed  changes 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  The  proposed  change  revises  TS 
3.6.2.2.  Containment  Cooling  System.  This 
change  revises  the  required  number  of  fan 
coolers  from  two  fan  coolers  per  train  to  one 
fan  cooler  per  train.  As  described  in  the 
containment  depressurization  and  cooling 
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condition  and  to  make  some  editorial 
and  administrative  changes  to  correct  or 
clarify  the  license. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not  adversely 
affect  accident  initiators  or  precursors  nor 
alter  the  design  assumptions,  conditions,  and 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated  and  maintained. 
In  addition,  the  proposed  changes  do  not 
affect  the  manner  in  which  the  plant 
responds  in  normal  operation,  transient  or 
accident  conditions  nor  do  they  change  any 
of  the  procedures  related  to  operations  of  the 
plant.  The  proposed  changes  do  not  alter  or 
prevent  the  ability  of  structures,  systems  and 
components  (SSCs)  to  perform  their  intended 
function  to  mitigate  the  consequences  of  an 
initiating  event  within  the  acceptancejimits 
assumed  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  proposed 
changes  are  administrative  and  editorial  in 
nature  and  only  correct,  update  and  modify 
the  Operation  License. 

The  proposed  changes  do  not  affect  the 
source  term,  containment  isolation  or 
radiological  release  assumptions  used  in 
evaluating  the  radiological  consequences  of 
an  accident  previously  evaluated  in  the 
Seabrook  Station  UFSAR.  Further,  the 
proposed  changes  do  not  increase  the  types 
and  amounts  of  radioactive  effluent  that  may 
be  released  offsite,  nor  significantly  increase 
individual  or  cumulative  occupational/ 
public  radiation  exposures. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  are  administrative 
in  nature  and  only  correct,  update  and  clarify 
the  Seabrook  Station  Operating  License.  The 
proposed  changes  do  not  modify  the  facility 
nor  do  they  modify  the  manner  in  which  the 
plant  will  be  operated  nor  do  they  affect  the 
plant's  response  to  normal,  transient  or 
accident  conditions.  The  changes  do  not 
introduce  a  new  mode  of  plant  operation. 
The  plant's  design  basis  are  not  revised  and 
the  current  safety  analyses  will  remain  in 
effect  and  the  plant  will  continue  to  be 
operated  in  accordance  with  the  existing 
Technical  Specifications.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  are  administrative 
and  editorial  changes  to  the  Seabrook  Station 
Operating  License  that  do  not  revise  the 
Technical  Specifications  or  the  bases  for  the 


Technical  Specifications.  The  safety  margins 
established  through  Limiting  Conditions  for 
Operation,  Limiting  Safety  System  Settings 
and  Safety  Limits  as  specified  in  the 
Technical  Specifications  are  not  revised  nor 
is  the  plant  design  or  its  method  of  operation 
revised  by  the  proposed  changes.  Since  there 
will  be  no  changes  to  the  physical  design  or 
operation  of  the  plant,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Coimsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

NRC  Section  Chief:  James  W.  Clifford. 

Omaha  Public  Power  District,  Docket  No 
50-285,  For  Calhoun  Station,  Unit  No. 
1,  Washington  County,  Nebraska. 

Date  of  amendment  request:  March 
18, 1998.     » 

Description  of  amertdment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  2.15(4)  and 
2.15(5)  to  identify  (1)  all  indication 
functions  and  control  fimctions  required 
for  the  alternate  (remote)  shutdown 
system  (alternate  shutdovwi  panel  and 
auxiliary  feed  water  panel),  (2)  panel 
locations  of  the  functions,  and  (3)  the 
number  of  channels  required. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  Technical 
Specifications  Section  2.15(4)  and  2.15(5) 
identify  functions,  instruments,  and  controls 
along  with  their  location  and  the  number  of 
required  channels.  The  new  Technical 
Specifications  section  addresses  the 
regulatory  requirements  for  equipment 
required  for  Alternative  and  Dedicated 
Shutdown  Capability  per  10  CFR  Part  50 
Appendix  R.  It  will  ensure  that  proper 
Limiting  Conditions  for  Operation  are 
entered  for  equipment  or  functional 
inoperability.  There  are  no  physical 
alterations  being  made  to  the  Alternate 
Shutdown  Panel  and  the  Auxiliary 
Feedwater  Panel  or  related  systems. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


Federal  Register /Vol.  65.  No.  27 /Wednesday,  February  9,  2000 /Notices 


6409 


2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  will  not  result  in 
any  physical  alterations  to  the  Alternate 
Shutdown  Panel  or  the  Auxiliary  Feedwater 
Panel,  or  any  plant  configuration,  systems, 
equipment,  or  operational  characteristics. 
There  will  be  no  changes  in  operating  modes, 
or  safety  limits,  or  instrument  limits.  With 
the  proposed  changes  in  place,  Technical 
Specifications  retain  requirements  for  the 
Alternate  Shutdown  Panel  and  the  Auxiliary 
Feedwater  Panel.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  clarify  the 
regulatory  requirements  for  the  Alternative 
and  Dedicated  Shutdown  Capability  as 
defined  by  10  CFR  Part  50,  Appendix  R.  The 
proposed  changes  will  not  alter  any  physical 
or  operational  characteristics  of  the  Alternate 
Shutdown  Panel  and  the  Auxiliary 
Feedwater  Panel  and  their  associated  systems 
and  equipment.  Therefore,  the  proposed 
changes  do  not  involve  a  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
, review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Perry  D. 
Robinson,  Winston  &  Strawn,  1400  L 
Street,  N.W.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief r  Stephen  Dembek. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request: 
November  29,  1999. 

Description  of  amendment  request: 
The  amendment  would  adopt  the 
"Standard  Test  Method  for  Nuclear 
Grade  Activated  Carbon"  for  charcoal 
filter  laboratory  testing  with  certain 
exceptions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  The  proposed  license 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 


adoption  of  the  new  test  method  and 
acceptance  criteria  of  ASTM  [American 
Society  for  Testing  and  Materials]  D3803- 
1989,  with  the  exceptions  as  identified  in  the 
Technical  Specifications,  for  activated 
charcoal  filters  does  not  involve  any 
modifications  to  the  plant,  will  not  require  ' 
changes  to  how  the  plant  is-operated  nor  will 
it  affect  the  operation  of  the  plant.  Adoption 
of  these  provisions  ensures  compliance  with 
the  new  test  standard  of  ASTM  D  3803-1989. 
Adoption  of  new  test  method  will  not  cause 
an  accident  and  therefore  cannot  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response:  The  proposed  license 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  The  adoption 
of  the  new  test  method  and  acceptance 
criteria  of  ASTM  D  3803-1989,  with  the 
exceptions  as  identified  in  the  Technical 
Specifications,  for  activated  charcoal  filters 
does  not  involve  any  modifications  to  the 
plant,  will  not  require  changes  to  how  the 
plant  is  operated  nor  will  it  affect  the 
operation  of  the  plant.  Adoption  of  new  test 
method  will  not  cause  an  accident  and 
therefore  cannot  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Does  the  proposed  license  amendment 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  The  proposed  license 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  use  of 
outdated  test  protocols  or  inappropriate  test 
conditions  can  lead  to  an  overestimation  of 
the  charcoal  filters'  ability  to  adsorb 
radioiodine  following  an  accident.  The 
adoption  of  the  new  test  method  and  testing 
criteria  of  ASTM  D  3803-1989.  with  the 
exceptions  as  identified  in  the  Technical 
Specifications,  for  activated  charcoal  fillers 
would  ensure  at  least  a  safety  factor  of  two 
is  maintained.  Thus,  the  proposed  change 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Mr.  David  E. 
Blabey,  10  Columbus' Circle,  New  York, 
New  York  10019. 

NRC  Section  Chief  Marsha 
Gamberoni,  Acting. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  Coimty,  New  York 

Date  of  amendment  request 
November  19,  1999.        / 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Sections  4.7. A  and  4.1  l.B  of  the 
Appendix  A  Technical  Specifications 
(TSs)  to  the  James  A.  FitzPatrick 
Operating  License  to  adopt  the 
surveillance  test  methods  and 
performance  criteria  detailed  in  NRC 
Generic  Letter  99-02  for  laboratory 
testing  of  nuclear-grade  charcoal.  The 
proposed  amendment  also  would 
reduce  the  minimum  allowable  Standby 
Gas  Treatment  System  (SGTS)  and 
Control  Room  Emergency  Ventilation 
Air  Ventilation  Supply  System 
(CREVASS)  charcoal  filter  efficiencies 
specified  in  the  TSs  to  those  assumed  in 
the  updated  radiological  dose 
calculations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92(c) 
since  it  would  not: 

(1)  Involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

These  changes  are  not  modifications  to  the 
plant.  They  will  not  require  changes  to  how 
the  plant  is  operated,  nor  will  they  affect  the 
operation  of  the  plant. 

Changes  to  these  test  methods  will  not 
cause  an  accident  and  therefore  cannot 
increase  the  probability  of  an  accident. 

Calculated  radiological  doses  increase  as  a 
result  of  reductions  in  assumed  charcoal 
efficiencies,  but  remain  within  regulatory 
limits.  Radiological  doses  at  the  site 
boundary  and  low  population  zone  are  less 
than  25  percent  of  10  CFR  100  criteria.  Post- 
accident  doses  to  control  room  operators  are 
also  within  regulatory  limits. 

(2)  Create  the  possibility  of  a  new^r 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

These  changes  are  not  modifications  to  the 
plant,  nor  will  they  require  changes  to  how 
the  plant  is  operated.  Changes  to  these  test 
methods  will  not  cause  an  accident,  and 
therefore  cannot  create  the  possibility  of  a 
new  or  different  kind  of  accident. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Evidence  has  been  presented  which 
contend  that  activated  charcoal  testing 
performed  to  test  standards  other  than  ASTM 
[American  Society  for  Testing  and  Materials] 
D3803-1989  may  be  inaccurate  and  may 
overestimate  its  adsorption  capabilities"  The 
adoption  of  ASTM  D3803-1989  charcoal 
performance  standards  and  plant-specific  test 
parameters  ensures  adequate  safetv  margins. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
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standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefc  re,  the  NRC  staff 
proposes  to  detei  mine  that  the 
amendment  request  involves  no 
significant  hazar  is  consideration. 

Attorney  for  Hi  ensee:  Mr.  David  E. 
Blabey,  1633  Br(^dway.  New  York,  New 
York  10019. 

NRC  Section  Clhief:  Marsha 
Gamberoni,  Actiig. 


Power  Authority 
York,  Docket  No 
FitzPatrick 
Oswego  County, 


of  the  State  of  New 
50-333.  James  A. 
Nuclkar  Power  Plant, 
New  York 


Date  of  ameno  ment  request. 
December  20, 19p9. 

Description  of  amendment  request. 
This  application  for  an  amendment  to 
the  James  A.  Fits  Patrick  Technical 
Specifications  (T  S)  proposes  a  change  to 
the  Main  Steam  solation  Valve  (MSIVs) 
closure  scram  setpoint.  The  proposed 
amendment  changes  the  MSIV  closure 
scram  Trip  Level  Setting  from  510%  to 
515%  valve  closure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  1 0  CFR  50.91(a),  the 
licensee  has  pro  rided  its  analysis  of  the 
issue  of  no  signi  leant  hazards 
consideration,  w  hich  is  presented 
below: 
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85%  open  does  not  significantly  increase  the 
probability  or  consequences  of  any 
previously  evaluated  accidents. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

This  proposed  change  to  the  MSFV  scram 
trip  setpoint  from  90%  open  to  85%  open 
results  in  the  MSIV  closure  scram  event 
having  a  slight  delay  in  the  initiation  of  the 
reactor  scram,  and  does  not  introduce  a  new 
or  different  kind  of  accident  previously 
analyzed.  An  evaluation  of  the  event 
determined  that  the  MSIV  closure  scram 
remains  a  relatively  low  consequence  event 
and  has  no  effect  on  any  operating  limits. 
The  limiting  event  analyzed  for  the  reactor 
vessel  overpressure  event  in  the  UFSAR  is 
the  MSrV  closure  terminated  by  a  high 
neutron  flux  scram,  which  does  not  take 
credit  for  the  MSIV  closure  valve  position 
scram.  The  proposed  change  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

This  proposed  change  to  the  MSIV  scram 
trip  setpoint  from  90%  open  to  85%  open 
results  in  the  MSIV  closure  scram  event 
having  a  slight  delay  in  the  initiation  of  the 
reactor  scram.  An  evaluation  of  the  event 
determined  that  the  MSIV  closure  scram 
remains  a  relatively  low  consequence  event 
and  has  no  effect  on  any  operating  limits.  In 
addition,  em  evaluation  of  the  Main  Steam 
Line  Break  outside  containment  event 
concludes  that  there  is  no  impact  on  PCT  or 
break  flow  and  that  the  results  presented  in 
the  UFSAR  are  bounding.  An  evaluation  of 
the  impact  on  containment  was  also  made. 
The  containment  response  is  evaluated  for 
much  more  severe  events  such  as  a  LOCA  or 
stuck  open  SRV,  thus  the  change  in  MSIV 
scram  setpoint  has  no  impact  on  the 
containment  analysis.  Changing  the  MSIV 
valve  position  scram  setpoint  from  <10%  to 
^15%  of  valve  closure  will  allow  the  limit 
switches  to  be  positioned  such  that  both 
scram  and  indicating  limit  switches  can  be 
coordinated  and  provide  accurate  and 
reliable  valve  position  indication  in  the 
control  room.  Therefore,  changing  the  MSIV 
closure  scram  setpoint  from  90%  open  to 
85%  open  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  and  provides 
a  net  benefit  to  plant  operations. 

The  proposed  change  will  not  increase  the 
probability  or  consequences  of  any 
previously  emalyzed  accident,  introduce  any 
new  or  different  kind  of  accident  previously 
evaluated,  or  significantly  reduce  existing 
margin  to  safety.  Therefore,  the  proposed 
license  amendment  will  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  E. 
Blabey,  1633  Broadway,  New  York,  New 
York  10019. 


NRC  Section  Chief:  Marsha 
Gamberoni,  Acting. 

Southern  Nuclear  Operating  Company, 
Inc..  et  al.  Docket  Nos.  56-424  and  50- 
425.  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County.  Georgia. 

Date  of  amendment  request:  August 
30, 1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  5.2.2  in 
order  to  raise  the  level  of  the  approval 
authority  for  deviations  from  the 
guidelines  provided  to  minimize  unit 
staff  overtime. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  license  amendment  would 
strengthen  the  administrative  controls  that 
permit  plant  personnel  to  work  beyond  those 
limits  outlined  in  the  TS's.  As  a  result,  there 
will  be  greater  scrutiny  on  the  amount  of 
overtime  being  utilized  to  perform  safety- 
related  function.  Therefore,  it  has  been 
determined  that  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

There  will  be  no  physical  changes  to  the 
systems,  components  or  structure  of  the 
facility  as  9  result  of  this  proposed  license 
amendment.  The  initial  assumptions  of  the 
design  accident  analyses  will  be  unaffected. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  finm  any  accident 
previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

This  amendment  raises  the  administrative 
level  of  management  approval  required  for 
overtime  in  excess  of  the  limits  outlined  in 
the  TS.  Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 


NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street,  NE..  Atlanta,  Georgia 
30308-2216. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Southern  Nuclear  Operating  Company, 
Inc.,  et  ai,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request:  October 
4,  1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  5.5.6, 
"Prestressed  Concrete  Containment 
Tendon  Surveillance  Program  "  to 
incorporate  three  exceptions  to 
Regulatory  Guide  (RG)  1.35,  Revision  2, 
1976.  The  exceptions  concern  the 
number  of  tendons  detensioned, 
inspection  of  concrete  adjacent  to 
vertical  tendons,  and  the  time  during 
which  areas  adjacent  to  tendons  are 
inspected. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  change  only  clarifies  TS 
requirements  for  the  containment  tendon 
surveillance  program.  The  proposed 
clarification  has  been  previously  reviewed 
and  approved  by  the  NRC  staff  with 
Amendments  23  and  4,  and  is  consistent 
with  current  regulatory  guidance.  As  such, 
the  proposed  change  is  essentially 
administrative  in  nature.  The  containment 
tendon  surveillance  program  has  no  impact 
on  the  probability  of  any  accident  initiators, 
and  it  will  continue  to  ensure  containment 
structural  integrity.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 

No.  The  proposed  change  only  clarifies  TS 
requirements  for  the  containment  tendon 
surveillance  program.  The  proposed 
clarification  has  been  previously  reviewed 
and  approved  by  the  NRC  staff  with 
Amendments  23  and  4.  and  is  consistent 
with  current  regulatory  guidance.  As  such, 
the  proposed  change  is  essentially 
administrative  in  nature.  Plant  design  and 
operation  will  not  be  changed,  and  no  other 
safety  related  or  important  to  safety 
equipment  is  affected  by  the  proposed 
change.  Therefore,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety. 
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No.  The  proposed  change  only  clarifies  TS 
requirements  for  the  containment  tendon 
surveillance  program.  The  proposed 
clarification  has  been  previously  reviewed 
and  approved  by  the  NRC  staff  with 
Amendments  23  and  4,  and  is  consistent 
with  current  regulatory  guidance.  As  such, 
the  proposed  change  is  essentially 
administrative  in  nature.  The  containment 
prestressing  system  will  continue  to  perform 
its  function  to  ensure  containment  structural 
integrity.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 
NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30308-2216. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1. 
Rhea  County,  Tennessee 

Date  of  amendment  request:  June  25, 
1999  (TS  98-016). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  and 
TS  Bases  to  reflect  application  of  the 
Westinghouse  generic  Best  Estimate 
Large  Break  Loss-of-Coolant  Accident 
Analysis  methodology  using  the 
WCOBRA/TRAC  computer  code. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  involve  use  of  the 
Best  Estimate  Large  Break  loss-of-coolant 
accident  (LOCA)  analysis  methodology  and 
associated  technical  specificatign  changes. 
Accumulator  water  level  set  points  will  be 
revised  from  (greater  than  or  equal  to]  7717 
gallons  and  [less  than  or  equal  to]  8004 
gallons  to  [greater  than  or  equal  to]  7630 
gallons  and  (less  than  or  equal  to]  8000 
gallons  to  provide  the  plant  with  an 
increased  operating  range.  The  plant 
conditions  assumed  in  the  analysis, 
including  the  accumulator  water  level 
instrumentation  changes,  are  bounded  by  the 
design  conditions  for  all  equipment  in  the 
plant. 

Therefore,  there  will  be  no  increase  in  the 
probability  of  a  LOCA.  The  consequences  of 


a  LOCA  are  not  being  increased,  since  it  is 
shown  that  the  emergency  core  cooling 
system  (ECCS)  is  designed  so  that  its 
calculated  cooling  performance  conforms  to 
the  criteria  contained  in  10  CFR  50.46,  * 
Paragraph  b.  The  small  break  LOCA  analysis 
assumes  only  a  nominal  accumulator  water 
level  which  is  the  same  nominal  value 
assumed  in  this  analysis,  therefore,  the  small 
break  LOCA  analysis  is  unaffected  by  the 
increase  in  the  accumulator  range.  Also,  the 
increased  safety  analysis  range  in 
accumulator  water  volume  (+/-  15  cubic 
feet)  has  an  insignificant  effect  on  the 
containment  related  analyses. 
The  post-IX)CA  containment  sump  boron 
"  calculation  assumes  a  minimum  accumulator 
volume  which  bounds  (is  smaller  than)  the 
1005  cubic  feet  (7518  gallons)  value 
supported  by  the  Best  Estimate  Large  Break 
LOCA  analysis.  Also,  the  hot  leg  switchover 
calculation  models  a  maximum  accumulator 
volume  which  is  not  bounded  by  the  1095 
cubic  feet  (8191  gallons)  maximum  value 
supported  by  the  Best  Estimate  Large  Break 
LOCA  analysis.  Howevfer,  an  evaluation 
concludes  that  the  Watts  Bar  hot  leg 
switchover  time  is  unaffected  by  the 
difference  in  maximum  volumes. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

No  new  modes  of  plant  operation  are  being 
introduced  by  the  new  analysis  or  by  the 
changes  in  instrumentation  setpoints  for 
accumulator  water  level.  The  parameters 
assumed  in  the  analysis  are  within  the  design 
limits  of  existing  plant  equipment.  Therefore, 
the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

It  has  been  shown  that  the  analytic 
technique  used  in  the  analysis  realistically 
describes  the  expected  behavior  of  the  WBN 
Unit  1  reactor  system  during  a  postulated 
loss  of  coolant  accident.  Uncertainties  have 
been  accounted  for  as  required  by  10  CFR 
50.46.  The  physical  setpoint  changes  to 
accumulator  water  level  instrumentation  are 
bounded  by  the  uncertainty  evaluation 
addressing  accumulator  water  level.  A 
sufficient  number  of  loss  of  coolant  accidents 
with  different  break  sizes,  different  locations, 
and  other  variations  in  properties  have  been 
considered  to  provide  assurance  that  the 
most  severe  postulated  LOCAs  were 
evaluated.  It  has  been  shown  by  the  analysis 
that  there  is  a  high  level  of  probability  that 
all  criteria  contained  in  10  CFR  50.46, 
Paragraph  b  are  met. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
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400  West  Summtt  Hill  Drive.  ET  lOH. 
Knoxville,  Tenn^see  37902. 

NRC  Section  C^ief:  Richard  P. 
Correia. 


Yankee  Nuclear  Power 
Docket  No.  50-271, 
Yankee  Nuclear  Power  Station, 


Vermont 
Corporation 
Vermont 
Vemon,  Vermon 

Date  of  amend  tnent  request: 
December  14,  19^9. 

Description  of  iamendment  request: 
This  proposed  change  would  revise  the 
Vermont  YankeeUVY)  Technical 
Specifications  (ITS)  by  relocating  the 
procedural  details  of  the  Radiological 
Effluent  Technical  Specifications 
(RETS)  to  the  Ortsite  Dose  Calculation 
Manual  (ODCM)j  The  TS  would  also  be 
revised  to  relocate  procedural  details 
associated  with  solid  radioactive  wastes 
to  the  Process  Cdntrol  Program  (PCP).  In 
addition,  the  TS  definition  for 
"solidification"  would  be  relocated  to 
the  VY  Technical  Requirements  Manual 
(TRM).  1 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  profided  its  analysis  of  the 
issue  of  no  signi^cant  hazards 
consideration  wl  lich  is  presented  below: 

1.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Sta  ion  in  accordance  with 
the  proposed  amer  dment  will  not  involve  a 
significant  increasii  in  the  probability  or 
consequences  of  ai  i  accident  previously 
evaluated. 

The  proposed  cb  anges  do  not  affect 
accident  initiators  or  precursors  and  do  not 
alter  the  design  asi  umptions,  conditions, 
configuration  of  th  s  facility,  or  the  manner  in 
which  the  plant  is  operated.  The  proposed 
changes  do  not  alti  ir  or  prevent  the  ability  of 
structures,  system! ,  or  components  to 
perform  their  intei  ded  safety  function  to 
mitigate  the  consei  [uences  of  an  initiating 
event  within  the  ai  xeptance  limits  assumed 
in  the  Updated  Fii  al  Safety  Analysis  Report 
(UFSAR).  The  pro  )osed  changes  are 
administrative  in  i  lature  and  do  not  change 
the  level  of  progra  nmatic  controls  and 
procedural  details  relative  to  radiological 
effluents. 

Implementation  of  programmatic  controls 
for  RETS  already  i  i  TS  will  assure  that  the 
applicable  regulati  iry  requirements 
pertaining  to  the  c  Dntrol  of  radioactive 
effluents  will  coni  inue  to  be  maintained. 
Since  there  are  no  changes  to  previous 
accident  analysis,  the  radiological 
consequences  ass<  elated  with  these  analyses 
remain  unchangec  . 

Therefore,  the  p  roposed  changes  do  not 
involve  a  signifies  nt  increase  in  the 
probability  or  con  lequences  of  an  accident 
previously  evalua  ed. 

2.  The  operatioi  of  Vermont  Yankee 
Nuclear  Power  St<  tion  in  accordance  with 
the  proposed  ame  idment  will  not  create  the 
possibility  of  a  ne  rv  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 


The  proposed  changes  do  not  alter  the 
design  assumptions,  conditions, 
configuration  of  the  facility,  or  the  manner  in 
which  the  plant  is  operated.  The  proposed 
changes  have  no  impact  on  component  or 
system  interactions.  The  proposed  changes 
are  administrative  in  nature  and  do  not 
change  the  level  of  programmatic  controls 
and  procedural  details  relative  to  radiological 
effluents. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  for  Vermont  Yankee. 

3.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

There  is  no  impact  on  equipment  design  or 
operation,  and  there  are  no  changes  being 
made  to  the  TS-required  safety  limits  or 
safety  system  settings  that  would  adversely 
affect  plant  safety  as  a  result  of  the  proposed 
changes.  The  proposed  changes  are 
administrative  in  nature  and  do  not  change 
the  level  of  programmatic  controls  and 
procedural  details  relative  to  radiological 
effluents.  A  comparable  level  of 
administrative  controls  will  continue  to  be 
applied  to  those  specifications  being 
relocated  to  the  ODCM,  PCP,  or  TRM. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman.  Potls  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  October 
28,  1999,  as  supplemented  December 
21,  1999. 

Description  of  amendment  request: 
The  proposed  changes  will  remove  the 
operability  and  surveillance 
requirements  of  Technical 
Specifications  (TS)  Section  3/4.6.4.3. 
"Waste  Gas  Charcoal  Filter  System" 
from  the  TS  and  relocate  them  to  the 
Technical  Requirements  Manual. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A  waste  gas  decay  tank  rupture  is  highly 
unlikely,  as  the  waste  gas  decay  tanks  are 


designed  and  constructed  to  stringent  quality 
control  standards,  are  provided  with  pressure 
relief  valves  to  prevent  overpressurization. 
are  missile-shielded  by  installation  below 
grade,  and  have  their  gaseous  contents 
controlled  to  prevent  potentially  explosive 
mixtures.  The  entire  gaseous  content  of  the 
waste  gas  decay  tank  is  assumed  to  be 
released  to  the  atmosphere  as  a  ground-level 
release*   *   *.  The  waste  gas  charcoal  filter 
system  is  not  credited  for  any  mitigation  of 
the  release  in  the  accident  analysis  for  a 
waste  gas  decay  tank  rupture.  In  addition,  the 
releases  associated  with  a  waste  gas  decay 
tank  rupture  are  bounded  by  the  existing 
LOCA  [loss-of-coolant  accident]  releases. 
Specifically,  operation  of  the  North  Anna 
Power  Station  in  accordance  with  the 
proposed  Technical  Specification  changes 
will  not: 

(1.)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Relocating  the  operability  and  surveillance 
requirements  for  The  Waste  Gas  Charcoal 
System  to  the  TRM  [Technical  Requirements 
Manual]  does  not  chemge  the  operation  of  the 
plant.  The  plant  and  the  radioactive  gas 
waste  system  will  not  be  operated  differently. 
No  new  accident  initiators  are  established  as 
a  result  of  the  proposed  changes.  Therefore, 
the  probability  of  occurrence  is  not  increased 
for  any  accident  previously  evaluated. 

Relocating  the  operability  and  surveillance 
requirements  for  The  Waste  Gas  Charcoal 
Filter  to  the  TRM  does  not  [a]ffect  the 
gaseous  releases  to  the  environment,  which 
are  controlled  by  the  ODCM  (Offsite  Dose 
Calculation  Manual].  Additionally,  no  credit 
for  these  filters  is  taken  in  the  accident 
analysis  for  Waste  Gas  Decay  Tank  rupture. 
Therefore,  there  is  no  increase  in  the 
consequences  of  any  accident  previously 
analyzed. 

[2]  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  affect  the 
operation  of  the  plant.  The  gaseous  waste 
systems  will  not  be  operated  differently  as  a 
result  of  the  proposed  changes.  No  new 
accident  or  event  initiators  are  created 
moving  the  operability  and  surveillance 
requirements  for  The  Waste  Gas  Charcoal 
Filter  to  the  TRM.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  any 
accident  or  malfunction  of  a  different  type. 

[3.1  Involve  a  significant  reduction  in  the 
margin  of  safety  as  defined  in  the  bases  on 
any  Technical  Specifications. 

The  proposed  changes  have  no  effect  on 
any  safety  analyses  assumptions.  The  waste 
gas  charcoal  filters  are  not  used  to  mitigate 
the  consequence[s]  [of]  a  Waste  Gas  Decay 
Tank  rupture.  The  accident  analysis  assumes 
total  release  of  the  radioactiv[ity]  in  the 
Waste  Gas  Decay  Tank  in  the  accident 
analysis.  Therefore,  the  proposed  changes  do 
not  result  in  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appesu-s  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 


involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Mr.  Donald  P. 
Irwin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Section  Chief:  Richard  L.  Emch 
Jr. 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Dated  of  amendment  request: 
November  29,  1999. 

Description  of  amendment  request: 
The  proposed  changes  will  modify  the 
Technical  Specifications  in  Section 
4.7.7.1  for  the  Control  Room  Emergency 
Habitability  System  and  Section  4.7.8.1 
for  the  Safeguards  Area  Ventilation 
System.  The  changes  will  require 
laboratory  testing  of  the  charcoal  filter 
carbon  to  be  consistent  with  American 
Society  for  Testing  and  Materials 
(ASTM)  Standard  D3803-1989. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
10  CFR  50.92  three  criteria  are  provided 
to  determine  whether  a  proposed 
license  amendment  involves  a 
significant  hazards  consideration.  No 
significant  hazards  consideration  is 
involved  if  operation  of  the  facility  with 
the  proposed  amendment  would  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Virginia  Electric  and  Power  Company  has 
reviewed  the  requirements  of  10  CFR  50.92 
as  they  relate  to  the  proposed  changes  for  the 
North  Anna  Units  1  and  2  and  determined 
that  a  significant  hazards  consideration  is  not 
involved.  The  proposed  Technical 
Specification  changes  adopt  the  nuclear- 
grade  charcoal  testing  requirements  of  ASTM 
D3803-1989  and  do  not  affect  the  design  or 
operation  of  the  plant.  The  changes  also  do 
not  involve  any  physical  modification  to  the 
plant  or  result  in  a  change  in  a  method  of 
system  operation.  The  adoption  of  the  1989 
edition  of  ASTM  D3803  provides  assurance 
that  testing  of  nuclear-grade  activated 
charcoal  of  ventilation  systems  is  being 
performed  with  a  suitable  standard  to  ensure 
that  charcoal  adsorbers  are  capable  of 
performing  their  required  safety  function  and 
that  the  regulatory  requirements  regarding 
onsite  and  offsite  dose  consequences 
continue  to  be  satisfied.  The  changes  do  not 
create  an  unreviewed  safety  question. 
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(a)  The  proposed  changes  modify 
surveillance  testing  requirements  and  do  not 
affect  plant  systems  or  operation  and 
therefore  do  not  increase  the  probability  or 
the  consequences  of  an  accident  previously 
evaluated.  The  proposed  surveillance 
requirements  adopt  ASTM  D3803-1989  as 
the  laboratory  method  for  testing  samples  of 
the  charcoal  adsorber  in  response  to  NRC's 
Generic  Letter  99-02.  This  method  of  testing 
charcoal  adsort>ers  has  been  approved  by  the 
NRC  as  an  acceptable  method  for 
determining  methyl  iodide  removal 
efficiency.  Since  the  charcoal  adsorbers  are 
used  to  mitigate  the  consequences  of  em 
accident,  the  more  accurate  the  test,  the 
better  assurance  we  have  that  we  remain 
within  our  accident  analysis  assumptions. 
The  laboratory  test  acceptance  criteria 
contain  a  safety  factor  to  ensure  that  the 
efficiency  assumed  in  the  accident  analysis  is 
still  valid  at  the  end  of  the  operating  cycle. 
There  is  no  change  in  the  method  of  plant 
operation,  system  performance  or  system 
design,  (b)  The  proposed  changes  do  not 
create  the  possibility  of  an  accident  or 
malfunction  of  a  different  type  than  any 
'  evaluated  previously. 

The  proposed  changes  modify  surveillance 
testing  requirements  and  do  not  impact  plant 
systems  or  operations  and  therefore  do  not 
create  the  possibility  of  an  accident  or 
malfunction  of  a  different  type  than 
evaluated  previously.  The  proposed 
surveillance  requirements  adopt  ASTM 
D3  803-1 989  as  the  laboratory  method  for 
testing  samples  of  the  charcoal  adsorber.  This 
change  is  in  response  to  NRC's  request  in 
response  to  their  Generic  Letter  99-02.  There 
is  no  change  in  the  method  of  plant  operation 
or  system  design.  There  are  no  new  or 
different  accident  scenarios,  transient 
precursors,  nor  failure  mechanisms  that  will 
be  introduced. 

(c)  The  proposed  changes  modify 
surveillance  test  requirements  and  do  not 
impact  plant  systems  or  operations  and 
therefore  do  not  significantly  reduce  the 
margin  of  safety.  The  revised  surveillance 
requirements  adopt  ASTM  D3803-1989  as 
the  laboratory  method  for  testing  samples  of 
the  charcoal  adsorber.  The  1989  edition  of 
this  standard  imposes  very  stringent 
requirements  for  establishing  the  capability 
of  new  and  used  activated  carbon  to  remove 
radio-labeled  methyl  iodide  from  air  and  gas 
streams.  The  results  of  this  test  provide  a 
more  conservative  estimate  of  the 
performance  of  nuclear-graded  activated 
carbon  used  in  all  nuclear  power  plant  HVAC 
[heating,  ventilation,  and  air  conditioning) 
systems  for  the  removal  of  radioiodine.  The 
laboratory  test  acceptance  criteria  contain  a 
safety  factor  to  ensure  that  the  efficiency 
assumed  in  the  accident  analysis  is  still  valid 
at  the  end  of  the  operating  cycle. 

This  analysis  demonstrates  that  the 
proposed  amendment  to  The  North  Anna 
Units  1  and  2  Technical  Specifications  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  a  previously 
evaluated  accident,  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  and  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Mr.  Donald  P. 
Irwin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Section  Chief:  Richard  L.  Emch 
Jr. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
AmendBMnts  to  Facility  Operating 
Licenses,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circiunstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Southern  California  Edison  Company,  et 
al.  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3.  San  Diego  County, 
California 

Dated  of  amendment  request:  April 
11,  1996,  as  supplemented  April  6, 
1998,  March  22  and  Julv  29,  1999  (PCN- 
460). 

Brief  description  of  amendment 
request:  The  proposed  amendments 
would  revise  the  San  Onofre  Units  2 
and  3  Technical  Specification  (TS) 
related  to  the  containment  isolation 
valves.  Specifically,  the  licensee 
proposed  a  revision  to  TS  3.6.3  to 
extend  the  completion  times  for  Section 
D.l  and  D.2  valves  from  4  hours  to  the 
applicable  limiting  condition  for 
operation  time  pertaining  to  the 
engineered  safety  feature  system  in 
which  the  valve  is  installed. 

Dated  of  publication  of  individual 
notice  in  Federal  Register:  )anuary  19, 
2000  (65  FR  2993),  as  corrected  January 
26,  2000  (65  FR  4265). 

Expiration  date  of  individual  notice: 
February  18,  2000. 
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Southern  California  Edison  Company,  et 
al.  Docket  Nos.t  0-361  and  50-362.  San 
Onofre  Nuclear  i  Uncrating  Station, 
Units  2  and  3,  St  in  Diego  County, 
California 

Date  ofamenc  ment  request:  January 
2,  1998,  as  supp  emented  December  13, 

1999  {PCN-482) 

Brief  description  of  amendment 
request:  The  pro  josed  amendments 
would  revise  the  San  Onofre  Units  2 
and  3  Technical  Specification  (TS) 
relating  to  the  A  ixiliary  Feedwater 
(AFW)  System.  J  Ipecifically,  the  licensee 
proposed  to  revise  TS  3.7.5  to  add  a 
note  that  states:  'The  steam  driven  AFW 
pump  is  OPERA  3LE  when  ruiming  and 
controlled  manu  ally  to  support  plant 
start-ups,  plant  i  hut-downs,  and  AFW 
pump  and  valvei testing." 

Date  of  publicotion  of  individual 
notice  in  Federa  I  Register:  January  19. 

2000  (65  FR  2991),  as  corrected  January 
26,  2000  (65  FR  1265). 

Expiration  da  e  of  individual  notice: 
February  18,  20(10. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuc  ear  Generating  Station, 
Units  2  and  3,  S  m  Diego  County. 
California 

Date  ofament  Iment  request:  January 
11, 1999,  as  sup  jlemented  November 
29,  1999  (PCN-  99). 

Brief  descript.  on  of  amendment 
request:  The  pre  posed  amendments 
would  revise  thi  i  San  Onofre  Units  2 
and  3  Technical  Specification  (TS) 
3.7.6,  "Condensite  Storage  Tank  (CST 
T-121  and  T-12  0)"  to  change  the 
minimmn  inver  tory  of  water 
maintained  in  tJ  le  condensate  storage 
tank  (T-120)  frc  m  280,000  gallons  to 
360,000  gallons  during  plant  operation 
Modes  1.  2  and  i. 

Date  of  publii  ation  of  individual 
notice  in  Federil  Register:  January  18, 
2000  (65  FR  2648). 

Expiration  dote  of  individual  notice: 
February  17.20)0. 

Notice  of  Issuai  ice  of  Amendments  to 
Facility  Operat  ng  Licenses 

During  the  pariod  since  publication  of 
the  last  biweekKf  notice,  the 
Commission  ha  i  issued  the  following 
amendments.  T  le  Commission  has 
determined  for  jach  of  these 
amendments  th  it  the  application 
complies  with  1  le  standards  and 
requirements  o  the  Atomic  Energy  Act 
of  1954,  as  ame  ided  (the  Act),  and  the 
Commission's  i  ules  and  regulations. 
The  Commissic  n  has  made  appropriate 
findings  as  reqi  lired  by  the  Act  and  the 
Commission's  i  ules  and  regulations  in 
10  CFR  Chaptei  I,  which  are  set  forth  in 
the  license  amc  ndment. 


Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Conunission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  enviroiunental  assessment 
under  the  special  circiunstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Conunission's  related  letter.  Safety 
Evaluation  and/or  Enviroimiental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington.  DC,  and 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

Carolina  Power  &■  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
September  28, 1999. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  Surveillance  Requirement 
3.7.6.2  "Component  Cooling  Water 
(CCW)  System"  to  change  the  CCW 
pump  automatic  start  actuation  signal 
basis  from  Engineered  Safety  Feature 
Actuation  Signal  to  Loss-of-Power 
Diesel  Generator. 

Date  of  issuance:  January  21,  2000. 

Effective  date:  January  21,  2000. 

Amendment  No.:  186. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  3,  1999  (64  FR 
59798). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  21. 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 


Consumers  Energy  Company,  Docket 
No.  50-155,  Big  Rock  Point  Plant, 
Charlevoix  County,  Michigan 

Date  of  amendment  request:  May  11, 
1999,  as  supplemented  June  3  and  July 
28. 1999. 

Brief  description  of  amendment:  This 
amendment  deletes  from  the  Defueled 
Technical  Specifications  (DTS) 
subsection  1.16.  "SITE  BOUNDARY." 
Figure  5.1-1.  the  Big  Rock  Point  (BRP) 
Site  Map.  and  DTS  5.1.1  paragraph 
numbering  and  removes  certain  site- 
specific  information  from  DTS  5.1, 
which  describes  the  BRP  site.  The 
amendment  also  makes  editorial 
changes  to  DTSs  6.6.2.5.  g,  h.  and  j.  and 
6.6.2.6.b.  because  of  the  changes 
associated  with  DTSs  1.16  and  5.1  and 
Figure  5.1-1  described  above.  Most  of 
the  information  removed  or  deleted 
from  the  DTSs  can  be  found  in  the  BRP 
Final  Hazards  Summary  Report. 

Date  o/ issuance:  January  13.  2000. 

Effective  Date:  January  13,  2000,  to  be 
implemented  within  45  days  from  date 
of  issuance.  Implementation  includes 
incorporation  of  the  site  boimdary 
information,  as  discussed  in  the  staffs 
safety  evaluation  enclosed  with  this 
amendment,  into  the  next  Final  Safety 
Analysis  Report  (i.e.  the  updated  Final 
Hazards  Siunmary  Report  for  the  Big 
Rock  Point  Nuclear  Plant)  update  in 
accordance  with  the  schedule  in  10  CFR 
50.71(e). 

Amendment  No.:  121. 

Facility  Operating  License  No.  DPR-6. 
The  amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  16,  1999  (64  FR  32288). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  13. 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
April  5,  1999  as  supplemented  by  letters 
dated  May  27,  July  6,  October  7,  and 
November  22,  1999. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  incorporate  Topical 
Report  DPC-NE-3005-P,  "Thermal 
Hydraulic  Transient  Analysis 
Methodology." 

Date  of  Issuance:  ]anuATy  18,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 


Amendment  Nos.:  Unit  1-309;  Unit 
2-309;  Unit  3-309. 

Facility  Operating  License  Nos.  DPR- 
38.  DPR-47,  and  DPR-55:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  30, 1999  (64  FR  35202), 
November  3,  1999  (64  FR  59801). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  18, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina. 

Date  of  application  of  amendments: 
September  29,  1999. 

Brief  description  of  amendments:  The 
amendments  revise  the  Containment 
Inservice  Inspection  Program  Technical 
Specifications  related  to  the 
containment  leakage  testing  program 
and  the  pre-stressed  concrete 
containment  tendon  surveillance 
program. 

Date  of  Issuance:  January  18,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1—310;  Unit 
2—310;  Unit  3—310. 

Facility  Operating  Ucense  Nos.  DPR- 
38.  DPR-47,  and  DPR-55:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  17,  1999  (64  FR 
62707). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  18, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
December  16,  1999. 

Brief  description  of  amendment:  The 
license  amendment  revises  the  River 
Bend  Station  Technical  Requirements 
Manual,  Section  TR  3.9.14,  and  adds  a 
temporary  exception  to  the  current 
prohibition  for  travel  of  loads  in  excess 
of  1200  pounds  over  fuel  assemblies  in 
the  spent  fuel  storage  pool.  The 
exception  allows  the  licensee  to  move 
the  spent  fuel  pool  (SFP)  watertight 
gates,  which  separate  the  SFP  from  the 
cask  and  lower  transfer  pools,  in  order 
to  perform  repairs  on  the  gates  and 
watertight  seals  prior  to  the  end  of 
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Refueling  Outage  9.  Updated  Safety 
Analysis  Report  (USAR)  Sections 
9.1.2.2.2  and  9.1.2.3.3  are  also  changed 
to  reflect  the  proposed  exception. 
Date  of  issuance:  January  13,  2000. 
Effective  date:  The  license 
amendment  is  effective  as  of  its  date  of 
issuance  and  shall  be  implemented  in 
the  next  periodic  update  to  the  USAR 
and  TRM  in  accordance  with  10  CFR 
50.71(e).  Implementation  of  the 
amendment  is  the  incorporation  into  the 
USAR  and  TRM  update,  the  changes  to 
the  description  of  the  facility  as 
described  in  the  licensee's  application 
dated  December  16, 1999,  as 
supplemented  by  letters  dated 
December  21, 1999,  and  January  10, 
2000,  and  evaluated  in  the  staffs  Safety 
Evaluation  attached  to  this  amendment. 
Amendment  No.:  108. 
Facility  Operating  License  No.  NPF- 
47:  The  amendment  revises  the 
Technical  Requirements  Manual  and 
Updated  Safety  Analysis  Report. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration  (NSHC):  Yes  (64  FR  71511 
dated  December  21,  1999).  The  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  NSHC  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  January  20,  2000, 
but  indicated  that  if  the  Commission 
made  a  final  NSHC  determination,  any 
such  hearing  would  take  place  after 
issuance  of  the  amendment. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  and  final  NSHC 
determination  are  contained  in  a  Safety 
Evaluation  dated  January  13,  2000. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  13, 
2000., 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313.  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request:' 
December  16,  1999 

Brief  description  of  amendment:  The 
proposed  change  would  amend 
Technical  Specification  4.18.5.b  to 
allow  tube  110/60  to  remain  in  service 
through  the  current  operating  cycle 
(cycle  16)  with  two  axial  indications 
that  have  potential  through-wall  depths 
greater  than  the  plugging  limit.  The 
axial  indications  are  located  in  the  roll 
transition  region  and  are  contained 
within  the  upper  tubesheet. 


Date  of  issuance:  January  13,  2000. 

Effective  date:  As  of  the  date  of 
issuance. 

Amendment  No.:  203. 

Facility  Operating  License  No.  DPR- 
51:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration  (NSHC):  Yes  (64  FR  73080 
dated  December  29,  1999).  The  notice 
provided  an  opportunity  to  submit  * 

comments  on  the  Commission's 
proposed  NSHC  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  January  28,  2000, 
but  indicated  that  if  the  Commission 
makes  a  final  NSHC  determination,  any 
such  hearing  would  take  place  after 
issuance  of  the  amendment. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  and  final  NSHC 
determination  are  contained  in  a  Safety 
Evaluation  dated  January  13,  2000. 

Attorney  for  Licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

Entergy  Operations.  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi.  Inc.. Docket  No.  50-416. 
Grand  Gulf  Nuclear  Station.  Unit  1, 
Claiborne  County.  Mississippi 

Date  of  application  for  amendment: 
July  20.  1998,  as  supplemented  by  letter 
dated  June  29.  1999. 

Brief  description  of  amendment:  The 
amendment  incorporates  the  Technical 
Specification  changes  necessary  for 
implementation  of  the  Boiling  Water 
Reactor  Owners'  Group  Reactor  Stability 
Long-Term  Solution,  Enhanced  Option 
1-A. 

Date  of  issuance:  January  19,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days  of  issuance. 

Amendment  No:  141. 

Facility  Operating  License  No.  NPF- 
29:  Amendment  revises  the  Technical 
Specifications.  . 

Date  of  initial  notice  in  Federal 
Register;  August  25,  1999  (64  FR 
46432). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  19, 
2000. 

No  significant  hazards  consideration 
conunents  received:  No. 
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The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  12, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  fames  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
September  29, 1999,  as  supplemented 
December  7, 1999. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  to  allow,  on  a  one-time 
basis  only,  the  Power  Authority  of  the 
State  of  New  York  to  extend  the  allowed 
out-of-service  time  for  the  Residual  Heat 
Removal  Service  Water  (RHRSW) 
System  from  7  days  to  11  days.  This 
eunendment  is  only  applicable  during 
installation  of  Modification  99-095  to 
the  "A"  RHRSW  Strainer. 

Date  of  issuance:  January  28.  2000. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  259. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  20. 1999  (64  FR 
56532). 

The  December  7,  1999,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  28. 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Public  Service  Electric  &■  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
August  25, 1999. 

Brief  description  of  amendments:  The 
amendments  authorize  the  licensee  to 
perform  single-cell  charging  of  operable 
safety-related  batteries  by  using  non- 
Class  IE  single-cell  battery  chargers, 
with  proper  electrical  isolation.  The 
single-cell  chargers  would  be  used  to 
restore  individual  cell  float  voltage  to 
the  normal  TS  limit. 

Date  of  issuance:  January  24,  2000. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  226  and  207. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.:  Amendments  revised 
the  licenses. 


Date  of  initial  notice  in  Federal 
Register:  September  22, 1999  (64  FR 
51349). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  24, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244,  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  application  for  amendment: 
June  28,  1999. 

Brief  description  of  amendment.  The 
amendment  revises  the  Ginna  Station 
Improved  Technical  Specifications 
associated  with  the  Reactor  Coolant 
System  Leakage  Detection 
Instnmientation. 

Date  of  issuance:  January  19.  2000. 

Effective  date:  January  19,  2000. 

Amendment  No.:  76. 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  11.  1999  (64  FR  43778) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  19. 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  et  ah.  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
•April  19, 1999,  as  supplemented  by 
letter  dated  November  1,  1999. 

Brief  description  of  ameiidments:  The 
amendments  revised  the  Technical 
Specifications  Surveillance 
Requirement  (SR)  3.3.5.2  and  associated 
Bases  to  allow  the  loss  of  voltage  and 
degraded  voltage  trip  setpoints  to  be 
treated  as  "nominal"  values. 

Date  of  issuance:  January  19.  2000 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Ill— Unit  1;  89— 
Unit  2. 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  1,  1999  (64  FR 
67340). 

The  Commission's  related  evaluation 
of  the  amendments  is  conteuned  in  a 
Safety  Evaluation  dated  January  19, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 


STP  Nuclear  Operating  Company, 
Docket  Nos  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request 
September  8,  1999,  as  supplemented 
November  9,  1999. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  3/4.8.1,  "A.C.  Sources, 
Operating,"  and  associated  Bases,  by 
deleting  the  18-month  surveillance  to 
subject  the  standby  diesel  generator  to 
inspections  in  accordance  with 
procedures  prepared  in  conjimction 
with  its  manufacturer's 
recommendations.  The  surveillance 
requirements  have  been  relocated  to  the 
Technical  Requirements  Manual. 

Date  of  issuance:  January  14,  2000. 

Effective  date:  January  14,  2000,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  Unit  1—121  ;  Unit 
2—109 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  1, 1999  {64  FR 
67341). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  14, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-A99,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
September  8,  1999,  as  supplemented  by 
.  letter  dated  November  9,  1999. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  (TS)  3/4.8.1,  "A.C. 
Sources,  Operating,"  and  associated 
Bases,  by  eliminating  the  requirement 
for  accelerated  testing  of  the  standby 
diesel  generators  and  the  associated 
reporting  requirements.  The  TS  Index 
was  also  revised  to  reflect  these 
changes. 

Date  of  issuance:  January  14, 1999. 

Effective  date:  January  14,  1999. 

Amendment  Nos.:  Unit  1—122  ;  Unit 
2—110. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  3,  1999  (64  FR 
59806). 

The  November  9,  1999,  supplement 
provided  additional  clarifying 
information  that  was  within  the  scope  of 
the  original  application  and  Federal 
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Register  notice  and  did  not  change  the 
staffs  initial  proposed  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  14, 
2000. 

No  significant  hazards  consideration 
comments  received:  No 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment: 
October  21,  1999. 

Brief  description  of  amendment.  The 
amendment  corrects  two  textual  errors 
and  changes  the  designation  of  a 
referenced  figure. 

Date  of  Issuance:  January  11,  2000. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  183. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  17,  1999  (64  FR 
62717). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  11, 
2000. 
For  the  Nuclear  Regulatory  Commission. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  February  2000. 

For  the  Nulcear  Regulatory  Commission. 

John  A.  Zwolinski, 

Director,  Division  of  Licensing  Project 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  00-2835  Filed  2-8-00:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collections;  Comment 
Request 

Upon  Written  Request;  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Extension: 

Form  S-2,  SEC  File  No.  270-60.  OMB 

Control  No.  3235-0072 
Form  F-1,  SEC  File  No.  270-249,  OMB 

Control  No.  3235-0258 
Form  F-2,  SEC  File  No.  270-250,  OMB 

Control  No.  3235-0257 
Form  F-3,  SEC  File  No.  270-251,  OMB 

Control  No.  3235-0256 
Form  F-7,  SEC  File  No.  270-331.  OMB 

ConU-ol  No.  3235-0383 


Form  F-8,  SEC  File  No.  270-332.  OMB 

Control  No.  3235-0378 
Form  F-X.  SEC  File  No.  270-336.  OMB 

Control  No.  3235-0379 
Form  10-SB,  SEC  File  No.  270-367  OMB 

Control  No.  3235-0419 
Form  DF.  SEC  File  No.  270-430,  OMB 

Control  No.  3235-0482 
Form  T-1,  SEC  File  No.  270-121.  OMB 

Control  No.  3235-0110 
Form  T-2,  SEC  File  No.  270-122,  OMB 

Control  No.  3235-0111 
Form  T-3,  SEC  File  No.  ?70-123.  OMB 

Control  No.  3235-0105 
Form  T-4,  SEC  File  No.  270-124.  OMB 

Control  No.  3235-0107 
Schedule  13E-4F,  SEC  File  No.  270-340, 

OMB  Control  No.  3235-0375 
Schedule  14D-1F.  SEC  File  No.  270-338. 

OMB  Control  No.  3235-0376 
Schedule  14D-9F,  SEC  File  No.  270-339. 

OMB  Control  No.  3235-0382 
Rule  14f-l.  SEC  File  No.  270-127.  OMB 

Control  No.  3235-0108 
Rule  12dl-3.  SEC  File  No.  270-116,  OMB 

Control  No.  3235-0109 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
(Commission)  is  soliciting  conmients  on 
the  collections  of  information 
simimarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
approval. 

Form  S-2  is  used  for  registration  of 
securities  of  certain  issuers.  The  Form 
S-2  provides  investors  with  the 
necessary  information  to  make 
investment  decisions  regarding 
securities  offered  to  the  public.  The 
likely  respondents  will  be  public 
companies.  The  information  collected 
must  be  filed  with  the  Commission.  All 
information  is  provided  to  the  public 
upon  request.  Form  S-2  takes  470 
burden  hours  to  prepare  and  is  filed  by 
101  respondents  for  a  total  of  47,470 
burden  hours. 

Form  F-1  is  a  registration  statement  of 
securities  of  certain  foreign  private 
issuers.  Form  F-1  provides  the  public 
with  the  necessary  information  to  make 
informed  investment  decisions 
regarding  securities  offered  to  the  public 
by  foreign  private  issuers.  The 
information  provided  on  Form  F-1  is 
mandatory.  All  information  on  Form  F- 
1  is  reported  to  the  public  upon  request. 
Form  F-1  takes  approximately  1,868 
burden  hours  to  prepare  and  is  filed  by 
170  respondents.  It  is  estimated  that 
25%  of  the  317.560  total  burden  hours 
(79,390  hours)  would  be  prepared  by  the 
company. 

Form  F-2  is  a  registration  statement  of 
securities  of  certain  foreign  private 
issuers.  Form  F-2  provides  the  public 
with  the  necessary  information  to  make 
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informed  Lnvesl  ment  decisions 
regarding  secur  ties  offered  to  the  public 
by  foreign  priva  te  issuers.  The 
information  pre  vided  on  Form  F-2  is 
mandatory.  All  information  on  Form  F- 

2  is  provided  b]  the  public  upon 
request.  Form  F  -2  takes  approximately 
559  hours  to  pr(  (pare  and  is  filed  by  5 
respondents.  It  s  estimated  that  25%  of 
the  2,795  total  \  urden  hours  (699  hours) 
would  be  prepa  red  by  the  company. 

Form  F-3  is  s  registration  statement  of 
securities  of  cei  tain  foreign  issuers 
offered  pursuai^t  to  certain  types  of 
transaction.  Foijm  F-3  provides  the 
public  with  the  necessary  information  to 
make  informed  investment  decisions 
regarding  secur  ties  offered  to  the  public 
by  foreign  private  issuers.  The 
information  provided  on  Form  F— 3  is 
mandatory.  All  knformation  on  Form  F- 

3  is  mandatory.  All  information  on 
Form  F-3  is  provided  on  the  public 
upon  request,  norm  F-3  takes 
approximately  166  burden  hours  to 
prepare  and  is  filed  by  150  respondents. 
It  is  estimated  *at  25%  of  the  24,900 
total  burden  hours  (6,225  hours)  would 
be  prepared  by  the  company. 

Form  F-7  is  <  i  registration  statement  of 
securities  of  cei  tain  Canadian  issuers 
offered  for  cash  upon  the  exercise  of 
rights  granted  1 3  existing 
securityholders .  Form  F-7  provides  the 
public  with  the  necessary  information  to 
make  informed  investment  decisions 
regarding  secuijities  offered  to  the 
pubhc.  The  infbrmation  provided  on 
Form  F-7  is  m<  ndatory.  All  information 
is  provided  to  t  ie  public  upon  request. 
It  takes  approx  mately  1  burden  hour  to 
prepare  and  is  iled  by  5  respondents. 

Form  F-8  is  1 1  registration  statement  of 
securities  of  ce  tciin  Canadian  issuers  to 
be  issued  in  ex  :hange  offers  or  a 
business  comb  nation.  Form  F— 8 
provides  the  public  with  the  necessary 
information  to  tneike  informed 
investment  dec  isions.  The  information 
provided  on  F{  rm  F-8  is  mandatory.  All 
information  on  Form  F-8  is  provided  on 
the  public  upo  i  request.  Form  F-8  takes 
one  burden  ho  u  to  prepare  and  is  filed 
by  16  respond(  nts.  It  is  estimated  that 
25%  of  the  16  otal  burden  hours  (4 
hours)  would  1  e  prepared  by  the 
company. 

Form  F-X  is  used  to  appoint  an  agent 
for  service  of  p  rocess  by  Canadian 
issuers  registei  ing  securities  on  Form  F- 
7,  F-8,  F-9  or  -"-lO  or  filing  periodic 
reports  on  Fon  n  40-F  under  the 
Exchange  Act  i)f  1934  (Exchange  Act). 
The  informatic  n  required  on  Form  F-X 
provides  invos  tors  with  the  necessary 
information  w  len  considering  investing 
in  Canadian  c(  mpanies.  Form  F-X  takes 
2  burden  hour  >  to  prepare  and  is  filed 
by  129  respond  lents.  It  is  estimated  that 


25%  of  the  258  total  burden  hours  (64.5 
hours)  would  be  prepared  by  the 
company. 

Form  10-SB  is  used  to  register  classes 
of  securities  pursuant  to  Section  12  of 
the  Exchange  Act  to  provide  material 
information  necessary  for  informed 
investment  decisions.  The  information 
provided  on  Form  10-SB  is  mandatory. 
All  information  on  Form  10-SB  is 
provided  to  the  public  upon  request. 
Form  10-SB  takes  23  burden  hoiars  to 
prepare  and  is  filed  by  162  respondents. 
It  is  estimated  that  25%  of  the  3.726 
total  burden  hours  (932  hours)  would  be 
prepared  by  the  company. 

Form' DF  is  used  to  allow  registrants 
to  identify  a  filing  that  was  filed  late 
because  of  electronic  filing  difficulties 
in  order  to  preserve  the  timeliness  of  the 
filing.  This  form  is  required  by  all 
issuers  who  are  required  to  file  on 
EDGAR.  In  addition,  Form  DF  is 
required  to  be  filed  on  occasion.  All 
information  provided  on  Form  DF  is 
provided  to  die  public  upon  request. 
Form  DF  takes  12  minutes  to  prepare 
and  is  filed  by  500  respondents  for  a 
total  of  100  burden  hours. 

Form  T-1  is  a  statement  of  eligibility 
and  qualification  for  corporate  trustee 
under  the  Trust  Indenture  Act.  Form  T- 
1  is  filed  on  occasion.  The  information 
required  by  Form  T-1  is  mandatory.  All 
information  is  provided  to  the  public 
upon  request.  Form  T-1  takes  15  burden 
hours  to  prepare  and  is  filed  by  180 
respondents  for  a  total  of  2,700  burden 
hours. 

Form  T-2  is  a  statement  of  eligibility 
under  the  Trust  Indenture  Act  of  an 
individual  designated  to  act  as  trustee. 
The  information  required  by  Form  T-2 
is  mandatory.  All  information  is 
provided  to  the  public  upon  request. 
Form  T-2  takes  9  burden  hours  to 
prepare  and  is  filed  by  36  respondents 
for  a  total  of  324  burden  hours. 

Form  T-3  is  used  as  an  application  for 
qualification  of  indentures  pursuant  to 
the  Trust  Indenture  Act,  but  only  when 
securities  to  be  issued  thereimder  are 
not  required  to  be  registered  under  the 
Securities  Act  of  1933.  The  information 
required  by  Form  T-3  is  mandatory.  All 
information  is  provided  to  the  public 
upon  request.  T-3  takes  43  burden 
hours  to  prepare  and  is  filed  by  55 
respondents  for  a  total  of  2,365  burden 
hours. 

Form  T-4  is  used  to  apply  for  an 
exemption  from  certain  provisions  of 
the  Trust  Indenture  Act.  The 
information  required  by  Form  T— 4  is 
mandatory.  All  information  is  provided 
to  the  public  upon  request  upon  request. 
Form  T-4  takes  5  burden  hours  to 
prepare  and  is  filed  by  3  respondents  for 
a  total  of  15  burden  hours. 


Schedule  13E-4F  may  used  by  any 
issuer  incorporated  or  organized  imder 
the  laws  of  Canada  making  a  tender 
offer  for  the  issuer's  own  securities, 
where  less  than  20%  of  the  class  of  such 
issuer's  securities  that  is  the  subject  of 
the  tender  offer  is  held  of  record  by  U.S. 
residents.  The  information  required  by 
Schedule  13E-4F  must  be  filed  with 
Commission.  All  information  is 
provided  to  the  public  upon  request. 
Schedule  13E-4F  takes  2  burden  hours 
to  prepare  and  is  filed  by  3  respondents 
for  a  total  of  6  burden  hours. 

Schedule  14D-1F  may  be  used  by  any 
person  making  a  cash  tender  or 
exchange  offer  for  securities  of  any 
issuer  incorporated  or  organized  under 
the  laws  of  Canada  that  is  a  foreign 
private  issuer,  where  less  than  40%  of 
the  outstanding  class  of  such  issuer's 
securities  that  is  the  subject  of  the  offer 
is  held  by  U.S.  holders.  The  information 
required  by  Schedule  14D-1F  must  be 
filed  with  the  Commission.  All 
information  is  provided  to  the  public 
upon  request.  Schedule  14D-1F  takes  2 
burden  hours  to  prepare  and  is  filed  by 
5  respondents  for  a  total  of  10  burden 
hours. 

Schedule  14D-9F  is  used  by  any 
issuer  incorporated  or  organized  imder 
the  laws  of  Canada,  or  by  any  director 
or  officer  of  such  issuer,  where  the 
issuer  is  the  subject  of  a  tender  offer  for 
a  class  of  its  securities  filed  on  Schedide 
14D-1F.  The  information  required  by 
Schedule  14D-9F  must  be  file  with  the 
Commission.  All  information  is 
provided  to  the  public  upon  request. 
Schedule  14D-1F  takes  2  biuden  hours 
to  prepare  and  is  filed  by  5  respondents 
for  a  toted  of  10  burden  hoiu^s. 

Rule  14f-l  requires  issuers  to  disclose 
a  change  in  a  majority  of  issuer 
directors.  The  information  filed  under 
Rule  14f-l  must  be  filed  with  the 
Commission.  All  information  submitted 
is  provided  to  the  public  upon  request. 
It  takes  18  burden  hours  to  prepare  the 
necessary  information  and  is  filed  by  44 
respondents  for  a  total  of  792  burden 

hours. 

Rule  12dl-3  requires  a  certification 
that  a  security  has  been  approved  by  an 
"exchange  for  listing  and  registration 
pursuant  to  section  12(d)  of  the 
Exchange  Act  to  be  filed  with  the 
Commission.  The  information  required 
imder  Rule  12dl-3  must  be  filed  with 
the  Commission.  All  information  filed 
with  the  Commission  is  available  to  the 
public  upon  request.  It  takes  one-half 
hour  to  prepare  the  necessary 
information  and  is  filed  by  688 
respondents  for  a  total  of  344  burden 
hours. 

Written  conunents  are  invited  on:  (a) 
Whether  the  proposed  collection  of 


information  is  necessary  for  the 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  fonns  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comment  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549. 

Dated:  January  24.  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-2877  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  a010-01-M 


Federal  Register / Vol.  65.  No.  27 /Wednesday,  February  9,  2000 / Notices 


6419 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27129] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

February  2,  2000. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
applications{s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transactions{s)  summarized  below.  The 
application(s)  and/or  declarations{s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applications{s)  and/or  declaration{s) 
should  submit  their  views  in  writing  by 
February  24,  2000,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant{s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 


who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  February  24,  2000,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Vectren  Corporation,  70-9585 

Vectren  Corporation  ("Vectren"),  an 
Indiana  Corporation.  20  N.W.  Fourth 
Street.  Evansville,  Indiana  47741,  has 
filed  an  application  under  sections 
9(a)(2)  and  10  of  the  Act. 

Under  the  Agreement  and  Plan  of 
Merger,  dated  as  of  June  11,  1999 
("Merger  Agreement"),  Vectren  will 
acquire  all  of  the  issued  and  outstanding 
common  stock  of  SIGCORP,  Inc.  and 
Indiana  Energy,  Inc.,  both  Indiana 
corporations  and  public-utility  holding 
companies  exempt  under  section  3(a)(1) 
by  rule  2  from  all  provisions  of  the  Act 
except  section  9(a)(2)  ("Transaction"  or 
"Merger")  1.  Upon  completion  of  the 
proposed  Transaction,  SIGCORP  and 
Indiana  Energy  will  be  merged  with  and 
into  Vectren  and  Vectren  will  be  the 
sole  surviving  corporation.  Following 
the  consununation  of  the  Merger, 
Vectren  will  become  a  holding  company 
and  claim  an  exemption  ft-om  all 
provisions  of  the  Act  imder  rule  2. 
Each  share  of  SIGCORP  common 
stock  shall  be  converted  into  1.333 
shares  of  Vectren  Common  stock.  Each 
share  of  Indiana  Energy  common  stock 
shall  be  converted  into  one  share  of 
Vectren  common  stock.  No  fractional 
shares  will  be  issued.  Instead,  each 
holder  of  SIGCORP  common  stock  who 
would  otherwise  receive  a  fractional 
share  of  Vectren  common  stock  will 
receive  cash  in  payment  for  that 
fractional  share  based  on  the  prevailing 
price  on  the  New  York  Stock  Exchange. 

SIGCORP  is  a  holding  company 
located  in  Evansville,  Indiana  and  owns 
one  public-utility  subsidiary,  Southern 
Indiana  Gas  and  Electric  Company 
("SIGECO")  and  ten  non-utility 
subsidiaries.  SIGECO  is  located  in 
Evansville,  Indiana  and  is  engaged  in 
the  generation,  transmission, 
distribution  and  sale  of  electricity  and 
the  distribution  and  sale'of  natural  gas 
in  a  service  area  covering  ten  counties 
in  southwestern  Indian.  As  of 
September  30, 1999  SIGECO  served 
125,546  retail  electric  customers  and 
suppRed  natural  gas  to  107,268 
customers.2  For  the  nine  months  ended 


September  30,  1999,  SIGECO  had 
operating  revenues  of  $185,683,040  and 
net  income  of  $38,264,322. 

SIGECO  owns  approximately  33%  of 
the  outstanding  common  stock  of 
Community  Natural  Gas  Company,  Inc. 
("Commimity"),  a  small  Indiana  gas 
distribution  company.  Community  has 
several  service  territories  in 
southwestern  Indiana  that  are  adjacent 
to  or  near  the  gas  service  territory  of 
SIGECO.  Community  has  6,638  natural 
gas  customers  and  approximately  470 
miles  of  distribution  mains. 

The  non-utility  subsidiaries  of 
SIGCORP  include:  (1)  Southern  Indiana 
Properties,  Inc..  which  invests  in  real 
estate  and  equipment;  (2)  Energy 
Systems  Group,  Inc..  which  is  a  partner 
in  an  'bnergy-related  performance 
contracting  firm;  (3)  Southern  Indiana 
Minerals,  Inc.,  which  processes  and 
market  coal  combustion  by-products;  (4) 
SIGCORP  Energy  Services.,  Inc.,  which 
is  an  energy  marketer;  (5)  SIGCORP 
Capital,  Inc.,  which  is  the  financing 
vehicle  for  SIGCORP's  non-regulated 
subsidiaries;  (6)  SIGCORP  Fuels,  Inc.. 
which  owns  and  ojjerates  coal  mining 
properties;  (7)  SIGCORP  Power 
Marketing.  Inc..  which  is  not  ciuxently 
active;  (8)  SIGCORP  Communications 
Services.,  Inc.,  which  was  formed  to 
imdertake  communication-related 
initiatives;  (9)  SIGECO  Advanced 
Communication,  Inc.,  which  holds 
SIGCORP's  investment  in  several 
communications  partnerships;  and  (10) 
SIGCORP  Environmental  Services,  Inc., 
which  holds  SIGCORP's  investment  in 
Air  Quality  Services. 

Indiana  Energy  is  a  holding  company 
that  owns  one  public-utility  subsidiary, 
Indiana  Gas  Company,  Inc.  ("Indiana 
Gas"),  and  three  non-utility 
subsidiaries.  Indiana  Gas  is  engaged  in 
the  business  of  providing  gas  utility 
service  in  the  State  in  Indiana.  In  1999, 
Indiana  Gas  supplied  gas  to 
approximately  500,000  consumers  in  48 
of  the  92  counties  in  Indiana. '  For  the 


'  Vectren  proposes  to  account  for  the  Merger  on 
a  "pooling-of-interests"  basis  under  generally 
accepted  accounting  principles. 

2  SIGECO  is  a  party  to  an  interconnection 
agreement  under  which  it  provides  firm  power  to 
the  City  of  [asper,  Indiana.  It  also  has  an  agreement 
with  Hoosier  Energy  Rural  Electric  Cooperative,  Inc. 


for  the  sale  of  firm  peaking  power  during  the  annual 
winter  heating  season.  SIGECO  is  interconnected 
with  Louisville  Gas  and  Electric.  Co.,  Ciner^' 
Services,  Inc.,  Indianapolis  Power  &  Light  Co., 
Hoosier  Energy,  Big  Rivers  Electric  Corporation. 
Wabash  Valley  Power  Association  and  the  City  of 
Jasper. 

SIGECO's  gas  transmission  system  includes  359 
miles  of  transmission  mains,  and  the  gas 
distribution  system  includes  2,520  miles  of 
distribution  mains.  SIGECO  currently  purchases 
nearly  100%  of  its  supply  gas  requirements  from 
the  Gulf  Coast  production  basin,  particularly  in  the 
on-shore  and  off-shore  Texas  and  Louisiana 
producing  regions. 

'  Indiana  Gas  owtis  10.94B  miles  of  distribution 
mains.  Indiana  Gas  purchases  50%  of  its  total 
system  gas  supply  requirements  from  the  Gulf  Coast 
production  basin  and  approximately  48%  from 
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nine  months  en(Jed  September  30, 1999, 
Indiana  Gas  hadj  operating  revenues  of 
approximately  S  419,061,000  and  net 
income  of  approximately  $31,377,000. 

Indiana  Gas  ia  also  a  holding 
company  because  it  owns  all  of  the 
voting  securities  of  Richmond  Gas 
Corporation  ("R  chmond  Gas")  and 
Terre  Haute  Gas  Corporation  ('Terre 
Haute"),  both  public-utility  companies. 
While  Richmoni  1  Gas  and  Terre  Haute 
technically  exist  as  separate  corporate 
entities,  in  accoi  deince  with  an  order 
issued  by  the  Im  liana  Utility  Regulatory 
Commission  ("I' JRC"),  Indiana  Gas, 
Richmond  Gas  a  nd  Terre  Haute  have 
combined  their  i  )perations  for  all 
purposes  and  ar  i  transacting  business 
under  the  name  of  "Indiana  Gas 
Company,  Inc."  • 

The  non-utilil  y  subsidiaries  of 
Indiana  Energy  :  nclude:  (1)  lEI  Services, 
LLC,  which  pro'  rides  support  services  to 
Indiana  Energy  imd  its  subsidiaries;  (2) 
lEI  Capital  Corp  ,  which  was  formed  to 
carry  out  the  fin  ancing  activities  of 
Indiana  Energy;  and  (3)  lEI  Investments, 
Inc.,  which  was  formed  to  separate  the 
non-regulated  b  jsinesses  and 
investments  of  1  adiana  Energy. 

Vectren  states  that  the  merger  will 
create  a  compaii  y  that  is  better 
positioned  to  cc  mpete  in  the  energy 
industry  and  ex  jects  the  long-term 
value  to  sharehc  Iders  to  be  enhanced 
while  providing  customers  with  reliable 
service  at  more  stable  and  competitive 
prices. 

For  the  Commii  sion  by  the  Division  of 
Investment  Manaj  |ement.  under  delegated 
authority. 

Margaret  H.  McF  irland. 
Deputy  Secretary. 
[FR  Doc.  00-2878  Filed  2-«-00;  8:45  am] 

BILUNG  CODE  801 0-^  11-M 


SECURITIES  AHD  EXCHANGE 
COMMISSION 

[Investment  Coni>any  Act  Release  No. 
24276;  812-1145^] 

Scudder  Global  Fund,  Inc.,  et  al.; 
Notice  of  Applibation 


February  3,  2000 
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Commission  (" 
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Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  sections 
12(d)(1)(A)  and  (B)  of  the  Act,  under 
sections  6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act 
and  under  section  17(d)  of  the  Act  and 
rule  17d-l  under  the  Act  to  permit 
certain  joint  transactions. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  certain 
registered  management  investment 
companies  and  certain  entities  that  are 
excluded  from  the  definition  of 
investment  company  by  section  3(c)(1), 
3(c)(7)  or  3(c)(ll)  of  the  Act  to  invest 
uninvested  cash  in  (a)  jiffiliated  money 
market  funds  and/or  short-term  bond 
funds  or  (b)  one  or  more  affiliated 
entities  that  operate  as  cash 
management  investment  vehicles  and 
that  are  excluded  from  the  definition  of 
investment  company  by  section  3(c)(1) 
or  3(c)(7)  of  the  Act. 

APPUCANTS:  Scudder  Global  Fund,  Inc., 
Scudder  International  Fund,  Scudder 
New  Asia  Fimd,  Inc.,  Scudder  Global 
High  Income  Fund,  Inc.,  The  Argentina 
Fund.  Inc.,  The  Brazil  Fund,  Inc.,  The 
Korea  Fund,  Inc.,  The  Japan  Fund,  Inc., 
Scudder  California  Tax  Free  Trust, 
Scudder  Cash  Investment  Trust, 
Scudder  Fund,  Inc.,  Scudder  Funds 
Trust,  Scudder  GNOME  Fund,  Scudder 
Investment  Trust,  Scudder  Mimicipal 
Trust,  Scudder  Mutual  Funds,  Inc., 
Scudder  Pathway  Series,  Scudder 
Portfolio  Trust,  Scudder  Securities 
Trust,  Scudder  State  Tax  Free  Trust, 
Scudder  Tax  Free  Money  Fund,  Scudder 
Tax  Free  Trust,  Scudder  US  Treasury 
Money  Fund,  Scudder  Variable  Life 
Investment  Fund,  CARP  Growth  Trust, 
CARP  Income  Trust.  CARP  Managed 
Investment  Portfolios  Trust,  CARP  Tax 
Free  Income  Trust,  CARP  Cash 
Investment  Funds,  Kemper  Equity 
Trust,  Kemper  Global/International 
Series,  Inc.,  Kemper  Securities  Trust, 
Kemper  Europe  Fimd,  Investor  Fund 
Series  (collectively,  the  "Investment 
Companies"),  Scudder  Cash 
Management  Investment  Trust 
("SCMTT")  (together  with  the 
Investment  Companies,  the  "Fimds"), 
Scudder  Trust  Company  ("STC"),  and 
Scudder  Kemper  Investments,  Inc. 
("SKI"). 

RUNG  DATES:  The  application  was  filed 
on  January  8,  1999.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 


Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  28.  2000,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  natiire  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission.  450 
Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Applicants,  c/o  Philip  H. 
Newsman,  Esq.,  Goodwill,  Proctor  &  Oar 
LPL,  Exchange  Place,  Boston,  MA 
02109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  W.  Pisto,  Senior  Counsel,  at 
(202)  942-0527.  or  George  J.  Zomada. 
Branch  Chief,  at  (202)  942-0564,  Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street.  NW.  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1 .  Each  Investment  Company  is 
organized  as  a  Massachusetts  business 
trust  or  a  Maryland  corporation  and  is 
registered  under  the  Act  as  a 
management  investment  company.  ^ 
SCMIT  is  a  New  Hampshire  investment 
trust  that  is  relying  on  section  3(c)(1)  of 
the  Act.  STC.  a  New  Hampshire  banking 
corporation,  is  the  trustee  of  SCMTT  and 
is  controlled  by  SKI.  SKI  is  registered 
under  the  Investment  Advisers  Act  of 
1940  and  serves  as  the  investment 
adviser  to  the  Funds  (SKI  and  all 
entities  controlling,  controlled  by,  or 
imder  common  control  with  SKI, 
collectively,  "SKI").2 


'  The  following  Investment  companies  are 
registered  under  the  act  as  closed-end  companies: 
The  Argentina  Fund,  Inc.;  The  Brazil  Fund,  Inc.; 
The  Korea  Fund,  Inc.;  Scudder  Global  High  Income 
Fund,  Inc.;  and  Scudder  New  Asia  Fund,  Inc.  The 
other  Investment  Companies  are  registered  under 
the  Act  as  open-end  companies. 

^  Applicants  also  request  relief  for  all  other 
existing  or  future  registered  investment  companies 
and  series  thereof  that  are  advised  by  SKI  and  all 
other  trusts  or  other  entities  excluded  from  the 
definition  of  "investment  company"  under  section 
3(c)(1),  3(c)(7)  or  3(c)(ll)  of  the  Act  now  existing 
or  iiereafter  established  for  which  SKI  acts  as 
trustee  or  investment  adviser.  All  Funds  that 
currently  intend  to  rely  on  the  relief  have  been 
named  as  applicants,  and  any  other  existing  or 
future  Fund  that  relies  on  the  relief  will  comply 
with  the  terms  and  conditions  of  the  application. 


2.  Each  Investment  Company  that  is 
not  a  money  market  fund  (a  "Registered 
Participating  Fimd")  has,  or  may  be 
expected  to  have,  cash  balances  that 
have  not  been  invested  in  portfoHo 
securities  ("Uninvested  Cash"). 
Uninvested  Cash  may  result  from  a 
variety  of  sources,  including  dividends 
or  interest  received  from  portfolio 
securities,  unsettled  securities 
transactions,  reserves  held  for 
investment  strategy  purposes,  scheduled 
maturity  of  investments,  liquidation  of 
investment  securities  to  meet 
anticipated  redemptions's  and  dividend 
payments,  and  new  cash  received  from 
investors.  Currently,  the  Participating 
Funds  can  invest  Uninvested  Cash 
directly  in  money  market  instruments  or 
other  short-term  debt  obligations.^ 
Applicants  state  that  certain  other 
entities  that  are  excluded  from  the 
definition  of  investment  company 
pursuant  to  section  3(c)(1),  3(c)(7)  or 
3(c)(ll)  of  the  Act  for  which  SKI  acts  as 
trustee  or  investment  adviser  (the 
"Private  Participating  Fimds' )  also  may 
have  iminvested  cash. 

3.  Applicants  request  an  order  to 
permit:  (i)  Registered  Participating 
Funds  and  Private  Participating  Fimds 
(collectively,  "Participating  Fimds")  to 
use  their  Uninvested  Cash  to  purchase 
shares  of  one  or  more  of  the  Investment 
Companies  that  are  money  market  funds 
or  short-term  bond  funds  (the 
"Registered  Central  Funds")  and  shares 
of  SCMIT  or  one  or  more  future  entities 
for  which  SKI  acts  as  trustee  or 
investment  adviser  that  operate  as  cash 
management  investment  vehicles  and 
that  are  excluded  from  the  definition  of 
investment  company  pursuant  to 
section  3(c)(1)  or  3(c)(7)  of  the  Act  (the 
"Private  Central  Fimds")  (the  Registered 
Central  Funds  and  the  Private  Central 
Funds,  collectively,  the  "Central 
Funds");  '*  (ii)  the  Central  Funds  to  sell 
their  shares  to  and  purchase  (redeem) 
such  shares  from  the  Participating 
Funds;  (iii)  certain  of  the  Participating 
Funds  and  Central  Funds  to  engage  in  - 
Interfund  purchase  and  sale  transactions 
("Interfund  Transactions");  and  (iv)  SKI 
to  effect  the  above  transactions. 

4.  The  investment  by  each  Registered 
Participating  Fund  in  shares  of  the 
Central  Funds  will  be  in  accordance 
with  that  Registered  Participating 
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'  Certain  of  the  applicants  also  have  received  an 
order  under  section  17(d)  and  rule  17d-l  under  the 
Act  which  permits  them  to  establish  one  or  more 
joint  trading  accounts  for  purposes  of  engaging  in 
joint  repurchase  agreement  transactions.  Scudder 
Global  Fund,  Inc.  et  al..  Investment  Company  Act 
Release  Nos.  10828  (October  7,  1998)  (order)  and 
23525  (November  5,  1998)  (order). 

'■  SCMIT  is  the  only  currently  existing  Non- 
Registered  Central  Fund. 


Fund's  investment  policies  and 
restrictions  as  set  forth  in  its  registration 
statement.  Certain  of  the  Registered 
Central  Funds  are  or  will  be  taxable  or 
tax-exempt  money  market  funds  that 
comply  with  rule  2a-7  under  the  Act. 
The  other  Registered  Central  Funds  are 
or  will  be  short-term  bond  funds  that 
invest  in  fixed-income  securities  and 
maintain  a  dollar  weighted  average 
maturity  of  three  years  or  less.  The 
Private  Central  Funds  will  comply  with 
rule  2a-7  under  the  Act. 

Applicant's  Legal  Analysis 

/.  Investment  of  Uninvested  Cash  by  the 
Participating  Funds  in  the  Central 
Funds 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  an  investment  company 
may  not  acquire  securities  of  a 
registered  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  assets.  Section 
12(d)(1)(B)  provides  that  no  registered 
open-end  investment  company  may  sell 
its  securities  to  another  investment 
company  if  the  sale  will  cause  the 
acquiring  company  to  own  more  than 
3%  of  the  acquired  company's  voting 
stock,  or  if  the  sale  will  cause  more  &an 
10%  of  the  acquired  company's  voting 
stock  to  be  owned  by  investment 
companies.  Any  entity  that  is  excluded 
from  the  definition  of  investment 
company  under  section  3(c)(1)  or  3(c)(7) 
of  the  Act  is  deemed  to  be  an 
investment  company  for  the  purposes  of 
the  3%  limitations  specified  in  section 
12(d)(1)(A)  and  (B)  with  respect  to 
purchases  by  and  sales  to  such 
company. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  persons  or  transactions  from 
any  provision  of  section  12(d)(1)  to  the 
extent  that  the  exemption  is  consistent 
with  the  public  interest  and  the 
protection  of  investors.  Applicants 
request  an  order  under  section 
12(d)(l){J)  of  the  Act  to  permit  the 
Participating  Funds  to  purchase  shares 
of  the  Registered  Central  Funds  in 
excess  of  the  limits  of  section 
12(d)(1)(A)  and  the  Registered  Central 
Funds  to  sell  their  shares  to  the 
Participating  Funds  in  excess  of  the 
limits  of  section  12(d)(1)(B). 

3.  Applicants  maintain  that  the 
proposed  arrangement  will  not  result  in 
the  abuses  that  sections  12(d)(1)(A)  and 


(B)  were  intended  to  address. 
Applicants  state  that  each  of  the 
Registered  Central  Funds  will  be 
managed  specifically  to  maintain  a 
highly  liquid  portfolio,  and  access  to 
them  will  enhance  each  Participating 
Fund's  ability  to  manage  Uninvested 
Cash.  Apphcants  state  that  there  will 
not  be  an  inappropriate  layering  of  fees 
because  shares  of  the  Registered  Central 
Funds  sold  to  or  redeemed  by  the 
Participating  Funds  will  not  be  subject 
to  a  sales  charge  load,  redemption  fee, 
asset-based  distribution  fee  under  a  plan 
adopted  in  accordance  with  rule  12b-l 
under  the  Act,  or  a  service  fee.  In 
addition,  if  SKI  collects  a  fee  from 
Registered  Central  Fund  for  acting  as  its 
investment  adviser  with  respect  to 
assets  invested  by  a  Registered 
Participating  Fund,  when  approving  an 
investment  advisory  contract  under 
section  15  of  the  Act,  the  Board  of  the 
Registered  Participating  Fund  will 
consider  to  what  extent  the  advisory 
fees  paid  by  the  Registered  Participating 
Fund  to  SKI  should  be  reduced  to 
account  for  the  reduced  services 
provided  to  the  Registered  Participating 
Fund  as  a  result  of  Uninvested  Cash 
being  invested  in  the  Registered  Central 
Fund.  Each  Registered  Participating 
Fund  also  will  invest  Uninvested  Cash 
in  Central  Funds  only  to  the  extent  that 
the  Registered  Participating  Fund's 
aggregate  investment  in  the  Central 
Funds  does  not  exc&ed  25%  of  its  total 
assets  in  shares  of  the  Central  Funds. 
Applicants  also  state  that  no  Central 
Fund  will  acquire  securities  of  any 
investment  company  in  excess  of  the 
limits  of  section  12(d)(1)(A). 

B.  Section  17(a) 

1.  Sections  17(a)(1)  and  (2)  of  the  Act 
make  it  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  the 
affiliated  person,  acting  as  principal,  to 
sell  or  purchase  any  security  to'or  from 
the  company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  any  person  5%  or 
more  of  whose  outstanding  voting 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person;  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person;  and,  in  the  case 
of  an  investment  compemy,  its 
investment  adviser. 

2.  Because  SKI  serves  as,  or  will  serve 
as,  each  Fund's  investment  adviser  or 
trustee  exercising  investment  discretion, 
the  Funds  may  be  deemed  to  be  under 
common  control  and  therefore  affiliated 
persons,  or  affiliated  persons  of  an 
affiliated  person,  of  each  other.  In 
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addition,  certaii  i  Investment  Companies 
could  be  deeme  d  to  be  under  common 
control  by  virtue  of  the  fact  that  they 
share  a  commoi  i  board  of  directors  or 
trustees  ("Boar(  ").  In  addition,  if  a 
Participating  Fi  nd  purchases  more  than 
5%  of  the  votin  5  securities  of  a  Central 
Fund,  the  Fartidpating  and  Central 
Funds  would  b(  f  affiliated  persons  of 
each  other.  Ace  ordingly.  applicants 
state  that  the  sale  and  redemption  of 
shares  of  the  C^tral  Funds  by  the 
Registered  Participating  Fimds  may  be 
prohibited  by  section  17(a)(1)  and  (a)(2). 

3.  Section  17  b)  of  the  Act  authorizes 
the  Conmiissioi  i  to  exempt  a  transaction 
from  section  1 7  (a)  of  the  Act  if  the  terms 
of  the  proposec  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  1  ind  fair  and  do  not 
involve  overrea  ching  on  the  part  of  any 
person  concerned,  and  the  proposed 
transaction  is  c  insistent  with  the  policy 
of  each  investn  ent  company  concerned 
and  the  genera]  purposes  of  the  Act. 
Section  6(c)  of  he  Act  authorizes  the 
Commission  to  exempt  persons  or 
transactions.  01  classes  of  persons  or 
transactions,  fr  )m  the  provisions  of  the 
Act  to  the  extei  it  that  such  exemptions 
are  appropriate  in  the  public  interest  „ 
and  consistent  with  the  protection  of 
investors  and  t  le  purposes  fairly 
intended  by  thi  1  policies  and  provisions 
of  the  Act. 

4.  Applicant ;  request  an  order  under 
sections  6(c)  ai  d  17(b)  of  the  Act  to 
permit  the  Reg  stered  Participating 
Funds  to  pure!  ase  and  redeem  shares  of 
the  Central  Fui  ids.  AppHcants  state  that 
the  proposed  ti  ansactions  satisfy  the 
standards  of  sections  6(c)  and  17(b)  of 
the  Act.  Applicants  state  that  the 
consideration  |  »aid  and  received  on  the 
sale  and  reden  ption  of  shares  of  the 
Central  Funds  will  be  based  on  the  net 
asset  value  per  share  of  the  Central 
Funds.  Applic  ints  also  state  that  the 
Participating  F  unds  will  retain  their 
ability  to  inves  t  their  Uninvested  Cash 
directly  in  moi  ley  market  instruments 
and  other  shor  term  obligations  if  they 
believe  they  ca  n  obtain  a  higher  rate  of 
return  or  for  ai  y  other  reason.  Each  of 
the  Central  Fui  ids  also  reserves  the  right 
to  discontinue  selling  shares  to  any  of 
the  Participatii  ig  Funds  if  the  Central 
Fund's  Board  <  etermines  that  the  sales 
would  adverse  y  affect  the  Central 
Fund's  manage  ment  and  operations.  In 
addition,  appli  cants  state  that  the 
investment  of  i  issets  of  the  Registered 
Participating  Funds  in  shares  of  the 
Central  Funds,  and  the  issuance  of 
shares  of  the  Central  Funds,  will  be 
effected  in  ace  jrdance  with  each 
Registered  Par  icipating  Fund's 
investment  gu  delines  and  will  be 
consistent  wit  i  each  Registered 


Participating  Fund's  policies  as  set  forth 
in  its  registration  statement.  Applicants 
also  state  that  the  Non-Registered 
Central  Funds  will  comply  with  the 
provisions  of  the  Act  relating  to 
prohibitions  on  affiliated  transactions, 
leveraging,  the  issuance  of  senior 
securities,  and  rights  of  redemption. 

C.  Section  17(d)  and  Rule  17d-l 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  generally  prohibit 
an  affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates  unless  the 
Commission  has  approved  the  joint 
arrangement  by  an  order.  Applicants 
state  that  the  Participating  Funds  and 
Central  Funds,  by  participating  in  the 
proposed  transactions,  and  SKI,  by 
effecting  the  proposed  transactions, 
could  be  deemed  to  be  participants  in  a 
joint  enterprise  for  the  purposes  of 
section  17(d)  of  the  Act  and  rule  17d- 

1  under  the  Act. 

2.  In  passing  on  applications  for 
orders  under  section  17(d),  rule  17d-l 
requires  that  the  Commission  consider 
whether  an  investment  company's 
participation  in  a  joint  enterprise  or 
joint  arrangement  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  state  that,  for 
the  reasons  discussed  above,  the 
proposed  transactions  meet  the 
standards  for  an  order  under  rule  17d- 
1. 

II.  Interfiind  Transactions 

1.  Applicants  state  that  they  currently 
rely  on  rule  17a-7  under  the  Act  to 
conduct  Interfund  Transactions.  Rule 
1 7a-7  under  the  Act  excepts  from  the 
prohibitions  of  section  17(a)  the 
purchase  or  sale  of  certain  securities 
between  registered  investment 
companies  which  are  affiliated  persons, 
or  affiliated  persons  of  affiliated 
persons,  of  each  other  or  between  a 
registered  investment  company  and  a 
person  which  is  an  affiliated  person  of 
such  company  (or  an  affiliated  person  of 
such  person)  solely  by  reason  of  having 
a  common  investment  adviser,  conunon 
officers,  and/or  common  directors. 
Applicants  state  that  the  Participating 
Funds  may  become  affiliated  persons  of 
the  Central  Funds  by  virtue  of  a 
Participating  Fund  owning  5%  or  more 
of  the  outstanding  voting  securities  of  a 
Central  Fund.  Thus,  applicants  state 
that  certain  Funds  may  not  be  able  to 


rely  on  rule  17a-7  to  effect  Interfund 
Transactions.  The  Interfund 
Transactions  for  which  relief  is 
requested  are  transactions  between 
Registered  Participating  Funds  and 
Private  Central  Fuinds  and  between 
Private  Participating  Funds  and 
Registered  Central  Fimds. 

2.  Applicants  request  an  order  imder 
sections  6(c)  and  17(b)  of  the  Act  to 
permit  the  Interfund  Transactions. 
Applicants  state  that  the  Funds  will 
comply  with  rule  17a-7  imder  the  Act 
in  all  respects,  other  than  the 
requirement  that  the  registered 
investment  company  and  the  affiliated 
person  thereof  (or  the  affiliated  person 
of  such  person)  be  affiliated  solely  by 
reason  of  having  a  common  investment 
adviser  or  investment  advisers  which 
are  affiliated  persons  of  each  other, 
common  officers,  and/or  common 
directors,  solely  because  a  Participating 
Fund  and  a  Central  Fimd  might  become 
affiliated  persons  within  the  meaning  of 
section  2(a)(3)(A)  and  (B)  of  the  Act. 
Applicants  state  that  the  additional 
affiliation  does  not  effect  the  other 
protections  provided  by  rule  17a-7, 
including  the  integrity  of  the  pricing 
mechanism  employed  and  oversight  by 
each  Fund's  Board. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  shares  of  the  Central  Funds 
sold  to  and  redeemed  from  the 
Participating  Funds  will  not  be  subject 
to  a  sales  load,  redemption  fee,  asset- 
based  distribution  fee  under  a  plan 
adopted  in  accordance  with  rule  12b-l 
under  the  Act  or  service  fee  (as  defined 
in  Section  2830(b)(9)  of  the  Conduct 
Rules  of  the  National  Association  of 
Securities  Dealers,  Inc.). 

2.  If  SKI  collects  a  fee  from  a  Central 
Fund  for  acting  as  its  investment  adviser 
with  respect  to  assets  invested  by  a 
Registered  Participating  Fund,  before 
the  next  meeting  of  the  Board  of  the 
Registered  Participating  Fund  that 
invests  in  the  Central  Funds  is  held  for 
the  purpose  of  voting  on  an  advisory 
contract  pursuant  to  section  15  of  the 
Act,  SKI  will  provide  the  Board  with 
specific  information  regarding  the 
approximate  cost  to  SKI  for.  or  portion 
of  the  advisory  fee  under  the  existing 
advisory  fee  attributable  to,  managing 
the  assets  of  the  Registered  Participating 
Fund  that  can  be  expected  to  be 
invested  in  the  Central  Fund.  Before 
approving  any  advisory  contract 
pursuant  to  section  15  of  the  Act.  the 
Board  of  the  Registered  Participating 
Fund,  including  a  majority  of  the 
directors  or  trustees  who  are  not 


"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act.  shall 
consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Registered 
Participating  Fund  by  SKI  should  be 
reduced  to  account  for  the  reduced 
services  provided  to  the  Registered 
Participating  Fund  by  SKI  as  result  of 
Uninvested  Cash  being  invested  in  the 
Central  Fund.  The  minute  books  of  the 
Registered  Participating  Fund  will  fully 
record  the  Board's  consideration  in 
approving  the  advisory  contract, 
including  the  fees  referred  to  above. 

3.  Each  of  the  Participating  Funds  will 
invest  Uninvested  Cash  in,  and  hold 
shares  of,  the  Central  Funds  only  to  the 
extent  that  the  Participating  Fund's 
aggregate  investment  in  the  Central 
Funds  does  not  exceed  25%  of  the 
Participating  Fund's  total  assets.  For 
purposes  of  this  limitation,  each 
Participating  Fund  or  series  thereof  will 
be  treated  as  a  separate  investment 
company. 

4.  Investment  in  shares  of  the  Central 
Funds  will  be  in  accordance  with  each 
Registered  Participating  Fund's  policies 
as  set  forth  in  its  prospectus  and 
statement  of  additional  information. 

5.  Each  Fund  that  may  rely  on  the 
order  shall  be  advised  by  SKI  or  will 
have  SKI  as  its  trustee. 

6.  No  Central  Fund  shall  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
1940  Act. 

7.  The  Private  Central  Funds  will 
comply  with  the  requirements  of 
sections  17(a).  (d),  and  (e),  and  18  of  the 
Act  as  if  the  Private  Central  Funds  were 
registered  open-end  investment 
companies.  With  respect  to  all 
redemption  requests  made  by  a 
Participating  Fund,  the  Private  Central 
Funds  will  comply  with  section  22(e)  of 
the  Act.  SKI  as  sole  trustee  of  each 
Private  Central  Fund  has  or  will  adopt 
procedures  designed  to  ensure  that  each 
Private  Central  Fund  complies  with 
sections  17(a),  (d),  and  (e),  18,  and  22(e) 
of  the  Act.  SKI  will  also  periodically 
review  and  update  as  appropriate  such 
procedures  and  maintain  books  and 
records  describing  the  procedures,  and 
maintain  the  records  required  by  rules 
31a-l(b)(l),  31a-l(b)(2){ii),  and  31a- 
1(b)(9)  under  the  Act.  All  books  and 
records  required  to  be  made  pursuant  to 
this  condition  will  be  maintained  and 
preserved  for  a  period  of  not  less  than 
six  years  from  the  end  of  the  fiscal  year 
in  which  any  transaction  occurred,  the 
first  two  years  in  an  easily  accessible 
place,  and  will  be  subject  to 
examination  by  the  Commission  and  its 
staff. 
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8.  Each  Private  Central  Fund  will 
comply  with  rule  2a-7  under  the  Act. 
With  respect  to  such  Private  Central 
Fund,  SKI  will  adopt  and  monitor  the 
procedures  described  in  rule  2a-7(c)(7) 
and  will  take  such  other  actions  as  are 
required  to  be  taken  under  those 
procedures.  A  Participating  Fund  may 
only  purchase  shares  of  a  Private 
Central  Fund  if  SKI  determines  on  an 
ongoing  basis  that  the  Fund  is  in 
compliance  with  rule  2a-7.  SKI  will 
preserve  for  a  period  not  less  than  six 
years  from  the  date  of  determination, 
the  first  two  years  in  an  easily  accessible 
place,  a  record  of  such  determination 
and  the  basis  upon  which  the 
determination  was  made.  This  record 
will  be  subject  to  examination  by  the 
Commission  and  its  staff. 

9.  Each  Participating  Fimd  will 
purchase  and  redeem  shares  of  any 
Private  Central  Fund  as  of  the  same  time 
and  at  the  same  price,  and  will  receive 
dividends  and  bear  its  proportionate 
share  of  expenses  on  the  same  basis,  as 
other  shareholders  of  such  Private 
Central  Fund.  A  separate  account  will 
be  established  in  the  shareholder 
records  of  each  Private  Central  Fund  for 
the  accoimt  of  each  Participating  Fund 
that  invests  in  such  Private  Central 
Fund. 

10.  To  engage  in  Interfund 
Transactions,  the  Funds  will  comply 
with  rule  17a-7  under  the  Act  in  all 
respects  other  than  the  requirement  that 
the  parties  to  the  transaction  be 
affiliated  persons  (or  affiliated  persons 
of  affiliated  persons)  of  each  other  solely 
by  reason  of  having  a  common 
investment  adviser  or  investment 
advisers  which  are  affiliated  persons  of 
each  other,  common  officers,  and/or 
common  directors  solely  because  a 
Participating  Fund  and  a  Central  Fund 
might  become  affiliated  persons  within 
the  meaning  of  section  2(a)(3)(A)  and  (B) 
of  the  Act. 

11.  The  net  asset  value  per  share  with 
respect  to  shares  of  a  Private  Central 
Fund  will  be  determined  separately  for 
each  Private  Central  Fund  by  dividing 
the  value  of  the  assets  belonging  to  that 
Private  Central  Fund,  less  the  liabilities 
of  that  Private  Central  Fund,  by  the 
number  of  shares  outstanding  with 
respect  to  that  Private  Central  Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  00-2965  Filed  2-8-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24275:812-11680] 

Ark  Funds,  et  a!.;  Notice  of  Application 

February  2.  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  imder 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  THE  APPLICATION: 
Applicants  request  an  order  to  permit  a 
pension  plan  to  transfer  its  assets  to 
certain  registered  open-end  management 
investment  companies  in  exchange  for 
shares  of  the  companies. 
APPLICANTS:  ARK  Funds,  Allfirst 
Financial  Inc.  Pension  Plan  ("Allfirst 
Plan"),  Allied  Investment  Advisers,  Inc. 
("AIA"),  Allfirst  Trust  Company,  N.A. 
("Allfirst  Trust")  and  Allfirst  Financial 
Inc. 

RUNG  DATES:  The  application  was  filed 
on  July  1.  1999.  Applicants  have  agreed 
to  file  an  amendment  to  the  application 
during  the  notice  period,  the  substance 
of  which  is  reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Conunission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  24,  2000,  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawryers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  wnriting  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street.  NW,  Washington.  DC 
20549-0609.  Applicants,  c/o  Alan  C. 
Porter,  Esq.,  Piper  Marbury-  Rudnick  & 
Wolfe  LLP,  1200  Nineteenth  Street,  NW, 
Washington.  DC  20036-2412. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis.  Sr..  Senior  Counsel, 
at  (202)  942-0714,  or  George  J.  Zomada, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
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application.  Th  (  complete  application 
may  be  obtain©  1  for  a  fee  from  the 
Commission's  F  ublic  Reference  Branch. 
450  Fifth  Street  NW,  Washington,  IX! 
20549-0102  (te  ephone  (202)  942-8090). 

Applicants'  Re|  iresentations 

1.  ARK  Fund  i,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-  end  management 
investment  con  pany  and  offers  twenty 
series  (the  "AR  C  Portfolios").  ALA  is  an 
investment  adv  ser  registered  under  the 
Investment  Adi  isers  Act  of  1940  and 
serves  as  invest  ment  adviser  to  each 
ARK  Portfolio.  Mlfirst  Trust  acts  as 
custodian  and  <  ub-administrator  for  the 
ARK  Portfolios  AIA  and  Allfirst  Trust 
are  wholly-own:  ed  subsidiaries  of 
Allfirst  Bank,  v  hich  is  a  wholly-owned 
subsidiary  of  Allfirst  Financial  Inc.,  a 
bank  holding  cfcmpany  (Allfirst 
Financial  Inc.  and  its  direct  and  indirect 
subsidiaries,  collectively  "Allfirst"). 

2.  The  Allfirm  Plan  is  a  defined 
benefit  pension  plan  qualified  under 
section  401  of  1  tie  Internal  Revenue 
Code  of  1986,  as  amended.  The  Allfirst 
Plan  is  maintai  led  for  the  benefit  of 
employees  of  /  llfirst  and  is  exempt 
from  the  definition  of  "investment 
company"  undar  section  3(c){ll)  of  the 
Act.  Allfirst  Tr  ist  is  trustee  of  and  AIA 
is  investment  a  dviser  to  the  Allfirst 
Plan. 

3.  Currently,  the  Allfirst  Plan  has 
approximately  36.8%  of  its  assets 
invested  in  the  ARK  Portfolios,  with  the 
remainder  inv<  sted  directly  in 
individual  securities.  The  Allfirst  Plan 
holds  more  than  5%  of  the  outstanding 
voting  securitii  ss  of  four  of  the  ARK 
Portfolios.  Ap{  licants  propose  to 
transfer  in-kim  1  of  the  assets  of  the 
Allfirst  Plan,  o  iher  than  shares  of  the 
ARK  Portfolio! ,  to  various  ARK 
Portfolios  for  \  fhich  the  securities  are 
appropriate  investments,  in  exchange 
for  Institution.  1  Class  shares  of  the 
respective  AR]  I  Portfolios  having  an^ 
aggregate  net  a  sset  value  equal  to  that  of 
the  securities  transferred  (the  "Proposed 
Exchange").  Pu-suant  to  procedures 
adopted  by  ea<  h  ARK  Portfolio's  board 
of  directors  ("  Joard"),  AIA  has 
determined  th  it  the  individual 
securities  helc  by  the  Allfirst  Plan  are 
appropriate  in  i/estments  for  the 
participating  J  lRK  Portfolios.  The 
securities  of  tl  e  Allfirst  Plan  to  be 
transferred  wi  1  be  valued  in  accordance 
with  the  provisions  of  rule  17a-7(b) 
under  the  Act  Institutional  Class  shares 
of  the  ARK  Po  rtfolios  do  not  have  a 
front-end  or  d  jferred  sales  charge, 
redemption  fe  3,  or  distribution  fee. 
Allfirst  will  pi  ly  any  expenses  incurred 
in  connection  with  the  Proposed 


Exchange.  Applicants  request  relief  to 
effect  the  Proposed  Exchange. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act.  in  relevant 
part,  prohibits  an  affiliated  persons  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  security 
to.  or  purchasing  any  secvuity  from,  die 
investment  company.  Section  2(a)(3)  of 
the  Act.  in  relevant  part,  defines  an 
"affiliated  person"  of  another  person  to 
include  (a)  any  person  directly  or 
indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person;  and  (c)  if  the  other  person 
is  an  investment  company,  any 
investment  adviser  of  that  company. 
Applicants  state  that,  because  the 
Allfirst  Plan  may  be  viewed  as  acting  as 
principal  in  the  Proposed  Exchange  and 
because  the  Allfirst  Plan  and  die  ARK 
Portfolios  may  be  viewed  as  being  under 
the  common  control  of  Allfirst,  within 
the  meaning  of  section  2(a)(3)(C)  of  the 
Act,  the  Proposed  Exchange  may  be 
subject  to  the  prohibitions  of  section 
17(a)  of  the  Act. 

2.  Rule  17a-7  under  the  Act  exempts 
from  the  prohibitions  of  section  1 7(a) 
certain  purchase  and  sale  transactions  if 
an  affiliation  exists  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers,  provided,  among  other 
requirements,  that  the  transaction 
involves  a  cash  payment  against  prompt 
delivery  of  the  securities.  Applicants 
state  that  rule  17a-7  may  not  be 
available  for  the  Proposed  Exchange 
because  the  Allfirst  Plan  owns  5%  or 
more  of  the  outstanding  voting  shares  of 
certain  ARK  Portfolios  and  Allfirst  has 
an  indirect  pecuniary  interest  in  the 
performance  of  the  assets  held  by  the    ^ 
Allfirst  Plan.  As  a  result,  the  affiliation 
between  the  Allfirst  Plan  and  the  ARK 
Portfolios  is  not  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers.  In  addition,  applicants  state 
that  the  Proposed  Exchange  is  to  be 
effected  as  an  in-kind  transfer,  rather 
than  in  cash. 

3.  Rule  17a-8  under  the  Act  exempts 
certain  mergers,  consolidations,  and 
sales  of  assets  of  registered  investment 
companies  from  the  provisions  of 
section  17(a)  of  the  Act  if  an  affiliation 
exists  solely  by  reason  of  having  a 
common  investment  adviser,  common 
directors,  and/or  common  officers, 
provided,  among  other  requirements, 
that  the  board  of  directors  of  each 


investment  company  makes  certain 
determinations.  Applicants  state  that 
rule  17a-8  is  not  available  for  the 
Proposed  Exchange  because  Allfirst  is 
not  transferring  "substantially  all"  of  its 
assets  to  the  ARK  Portfolios,  because  the 
Allfirst  Plan  is  not  a  registered 
investment  company  and  because  the 
Allfirst  Plan  and  the  ARK  Portfolios  are 
affiliated  other  than  solely  by  reason  of 
having  a  common  investment  adviser, 
common  director  and/or  common 
officers. 

4.  Section  17(b)  of  the  Act  provides 
that  the  Commission  may  exempt  a 
proposed  transaction  from  the 
provisions  of  section  17(a)  if  evidence 
establishes  that:  (a)  The  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

5.  Appliceuits  request  an  order  under 
section  17(b)  of  the  Act  to  permit  the 
Proposed  Exchange.  Applicants  submit 
that  the  Proposed  Exchange  satisfies  the 
standards  for  relief  under  section  17(b) 
of  the  Act.  Applicants  state  that  the 
securities  to  be  acquired  from  the 
Allfirst  Plan  are  consistent  with  the 
investment  objectives,  policies  and 
restrictions  of  the  participating  ARK 
Portfolios.  Applicants  also  state  that  the 
Proposed  Exchange  will  meet  all  of  the 
conditions  of  rules  17a-8  (with  respect 
to  the  ARK  Funds)  and  that  the 
Proposed  Exchange  will  occur  in 
accordance  with  procedures 
respectively  adopted  by  the  Board, 
pursuant  to  rule  17a-7(e).  and  that  the 
provisions  of  rule  17a-7(b).  (c),  (d)  and 
(f)  will  be  satisfied.  Applicants  state  that 
the  Proposed  Exchange  will  take  place 
as  an  in-kind  transfer  from  the  Allfirst 
Plan  to  the  ARK  Portfolios,  rather  than 
on  the  basis  of  cash  as  required  by  rule 
17a-7(a).  The  Proposed  Exchange  will 
not  occur  unless  and  until  the  Board 
(including  a  majority  of  the  Independent 
Trustees)  finds  that  participation  by  the 
ARK  Portfolios  in  the  Proposed 
Exchange  is  in  the  best  interests  of  each 
ARK  Portfolio  and  that  the  interests  of 
existing  shareholders  of  the  ARK 
Portfolio  will  not  be  diluted  as  a  result 
of  the  transaction. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 
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1.  The  Proposed  Exchange  will 
comply  with  the  terms  of  rule  17a-7(b) 
through  (f). 

2.  Tne  Proposed  Exchange  will  not 
occur  unless  and  until  the  Board 
(including  a  majority  of  the  Independent 
Trustees)  finds  that  participation  by  the 
ARK  Portfolios  in  the  Proposed 
Exchange  is  in  the  best  interests  of  each 
ARK  Portfolio  and  that  the  interests  of 
existing  shareholders  of  the  ARK 
Portfolio  will  not  be  diluted  as  a  result 
of  the  transaction.  These  findings,  and 
the  basis  upon  which  they  are  made, 
will  be  recorded  fully  in  the  minute 
books  of  ARK  Funds. 

3.  The  Proposed  Exchange  will  not 
occur  unless  and  luitil  ALA,  as 
investment  manager  and  fiduciary  of  the 
Allfirst  Plan,  has  determined  in 
accordance  with  its  fiduciary  duties  that 
the  Proposed  Exchange  is  in  the  best 
interests  of  the  Allfirst  Plan. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-2879  Filed  2-8-00;  8:45  am] 

8ILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42372;  File  No.  SR-CHX- 
99-27] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Stock 
Exchange,  Incorporated  Relating  to  the 
Trading  of  Nasdaq/NM  Securities  on 
theCHX 

January  31,  2000. 

Piu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder  ^ 
nodce  is  hereby  given  that  on  December 
27,  1999,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  11  below,  which  Items  have 
been  prepared  by  the  Exchange.  On 
January  31,  2000,  the  CHX  submitted  to 
the  Commission  Amendment  No.  1  to 
the  proposed  rule  change.  ^  The 


'  15  U.S.C.  78s(b)(l). 

2l7CFR240.19b-4. 

'  In  Amendment  No.  1 ,  the  CHX  requested  that 
the  Commission  approve  extension  of  the  pilot 
program  through  May  1 .  2000  instead  of  December 
31.  2000  as  initially  proposed.  Amendment  No.  1 
also  removed  proposed  rule  language  that  is 
currently  being  considered  in  another  Exchange 
filing  (SR-CHX-99-27).  See  letter  from  Kathleen  M. 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  requested  a  three- 
month  extension  of  the  pilot  program 
relating  to  the  trading  of  Nasdaq/NM 
securities  on  the  Exchange.  Specifically, 
the  pilot  program  proposes  to  amend 
Article  XX,  Rule  37  and  Article  XX, 
Rule  43  of  the  Exchange's  rules.  The 
current  pilot  expires  on  January  31, 
2000.  The  Exchange  proposes  to  extend 
the  rules  governing  trading  of  Nasdaq/ 
NM  securities  on  the  Exchange  through 
May  1,2000.'» 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piu-pose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  4, 1987,  the  Commission 
approved  certain  Exchange  rules  and 
procedures  relating  to  the  trading  of 
Nasdaq/NM  securities  on  the 
Exchange.^  Among  other  things,  these 
rules  rendered  the  Exchange's  BEST 
Rule  guarantee  (Article  XX,  Rule  37(a)) 
applicable  to  Nasdaq/NM  securities  and 
made  Nasdaq/NM  securities  eligible  for 
the  automatic  execution  feature  of  the 


Boege.  Associate  General  Counsel,  CHX,  to 
Katherine  A.  England,  Assistant  Director.  Division 
of  Market  Regulation,  Commission,  dated  January 
28.  2000. 

*  See  Amendment  No.  1,  supra  note  3. 

'  See  Seciuities  Exchange  Act  Release  No.  24424 
(May  4,  1987),  52  FR  17868  (May  12,  1987)  (order 
approving  File  No.  SR-MSE-87-2);  see  also. 
Securities  Exchange  Act  Release  Nos.  28146  (June 
26.  1990),  55  FR  27917  (July  6,  1990)  (order 
expending  the  number  of  eligible  securities  to  100): 
36102  (August  14,  1995).  60  FR  43626  (August  22. 
1995)  (order  expanding  the  number  of  eligible 
securities  to  500);  41392  (May  12.  1999).  64  FR 
27839  (May  21,  1999)  (order  expanding  the  number 
of  eligible  securities  to  1.000). 


Exchange's  Midwest  Automated 
Execution  System  (the  "MAX"  system).** 

On  January  3,  1997,  the  Commission 
approved,^  on  a  one  year  pilot  basis,  a 
program  that  eliminated  the 
requirement  that  CHX  specialists 
automatically  execute  orders  for 
Nasdaq/NM  securities  when  the 
specialist  is  not  quoting  at  the  national 
best  bid  or  best  offer  disseminated 
pursuant  to  Exchange  Act  Rule  llAcl- 
1  (the  "NBBO").  When  the  Commission 
approved  the  program  on  a  pilot  basis, 
it  requested  that  the  Exchange  submit  a 
report  to  the  Commission  describing  the 
Exchange's  experience  with  the  pilot 
program.  The  Commission  stated  that 
the  report  should  include  at  lejist  six 
months  of  trading  data.  Due  to 
programming  issues,  the  pilot  program 
was  not  implemented  until  April  1997. 
Six  months  of  trading  data  did  not 
become  available  until  November  1997. 
As  a  result,  the  Exchange  requested  an 
additional  three-month  extension  to 
collect  the  data  and  prepare  the  report 
for  the  Commission. 

On  December  31,  1997,  the 
Commission  extended  the  pilot  program 
for  an  additional  three  months,  until 
March  31, 1998,  to  give  the  Exchange 
additional  time  to  prepare  and  submit 
the  report  and  to  give  the  Commission 
adequate  time  to  review  the  report  prior 
to  approving  the  pilot  on  a  permanent 
basis.**  The  Exchange  submitted  the 
report  to  the  Commission  on  January  30, 
1998.  Subsequently,  the  Exchange 
requested  another  three-month 
extension,  to  give  the  Commission 
adequate  time  to  approve  the  pilot 
program  on  a  permanent  basis. 

On  March  31,-1998,  the  Commission 
approved  the  pilot  for  an  additional 
three-month  period,  imtil  Jime  30, 

1998.9  On  July  1, 1998,  the  Commission 
approved  the  pilot  for  an  additional  six- 
month  period,  until  December  31, 

1998.10  On  December  31,  1998,  the 
Commission  approved  the  pilot  for  an 
additional  six-month  period,  imtil  June 


^The  MAX  system  may  t)e  used  to  provide  an 
automated  delivery  and  execution  facility  for  orders 
that  are  eligible  for  execution  under  the  Exchange's 
BEST  Rule  and  certain  other  orders.  See  CHX  Rules, 
Art.  XX.  Rule  37(b).  A  MAX  order  thai  fits  within 
the  BEST  parameters  is  executed  pursuant  to  the 
BEST  Rule  via  the  MAX  system.  If  an  order  is 
outside  the  BEST  parameters,  the  BEST  rule  does 
not  apply,  by  MAX  system  handling  rules  remain 
applicable. 

^  See  Securities  Exchange  Act  Release  No.  381 19 
(January  3,  1997),  62  FR  1788  (January  13,  1997). 

«  See  Securities  Exchange  Act  Release  No.  39512 
(December  31. 1997),  63  FR  1517  (January  9.  1998). 

*  See  Securities  Exchange  Act  Release  No.  39823 
(March  31.  1998),  63  FR  17246  (April  8,  1998). 

'"See  Securities  Exchange  Act  Release  No.  40150 
(July  1,  1998),  63  FR  36983  Quly  8,  1998). 
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Dn  June  30,  1999,  the 

approved  the  pilot  for  an 
seven-month  period,  until 
2000.^2  The  Exchange  now 
another  extension  of  the 
program,  through  May  1, 
December  22, 1999,  the 
so  submitted  to  the 
a  report  identical  in  format 
Exch^ge's  report  of  January  30, 
e  the  Commission  to 
review  of  the  pilot  program. 

pilot  program,  specialists 
contiiiue  to  accept  agency  ^* 
orders  or  marketable  limit 
ly  for  orders  of  100  to 
of  Nasdaq/NM  securities 
he  2,099  share  limit 
place.  Specialists, 
mlist  accept  all  agency  limit 
Ni  sdaq/NM  securities  from 
including  10,000  shares 
in  the  limit  order  book, 
below,  however, 
required  to  automatically 
Nailaq/NM  orders  only  if  they 
it  the  NBBO  when  the  order 


30. 1999.»> 
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additional 
January  31, 
requests 
current  pili^ 
2000. '3  On 
Exchange  a 
Commissio: 
to  the 
1998,  to 
continue  its 
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must 
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orders,  but 
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rather  than 
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however, 
orders  in 
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100  up  to 
for  placeme  [it 
As  describe^ 
specialists 
execute 
are  quoting 
was  receive  1 

The  pilot  program  requires  the 
specialists  t )  set  the  MAX  auto- 
execution  tl  reshold  at  1 .000  shares  or 
greater  for  ^  asdaq/NM  securities.'^ 
When  a  CH]  C  specialist  is  quoting  at  the 
NBBO,  orde  rs  for  a  number  of  shares 
less  than  or  equal  to  the  auto-execution 
threshold  d(  isignated  by  the  specialist 
are  executes  automatically  (in  an 
amount  up  i  o  the  size  of  the  specialist's 
quote).  Orddrs  in  securities  quoted  with 
a  spread  gre  iter  than  the  minimum 
variation  ar(  f  executed  automatically 
after  a  fiftee  i  second  delay  from  the 
time  the  ore  er  is  entered  into  MAX.  The 
size  of  the  s  )ecialist's  bid  or  offer  is 
then  automi  tically  decremented  by  the 
size  of  the  e  tecution.  When  the 
specialist's  i  |uote  is  exhausted,  the 
system  will  generate  an  autoquote  at  an 
increment  a  May  from  the  NBBO,  as 
determined  by  the  specialist  from  time 


■  Securi  ies 


•  Securi  ies 


(  ID' 


".Spp 
(December  31 

'2S»?e 
dune  30.  1999) 

"See  Amen 

'■•The  term  ' 
the  account  of 
professional  on 
XXX.  Rule  2. 
defines  a  "prof 
account  of  a  bn  ker 
associated  pers  > 
in  which  a  brol  er 
a  broker-dealerti; 

'^The  Excha 
approval  of  a 
auto-execution 
of  Nasdaq/NM 


Ir  lerp. 


I  n  li 


Exchange  Act  Release  No.  4086R 
998).  64  FR  1845  (January  12.  1999). 

Exchange  Act  Release  No.  41586 
64  FR  36938  (July  8,  1999). 

lenl  No.  1 .  supni  note  3. 
igency  order"  means  an  order  for 
customer,  but  does  not  include 
lers.  as  defined  in  CHX  Rules.  .-Vrt. 

.  and  Policy  .04.  The  rule 
ssional  order"  as  any  order  for  the 

-dealer,  the  account  of  an 
n  of  a  broker-dealer,  or  any  account 

dealer  or  an  associated  person  of 
as  any  direct  or  indirect  interest, 
ge  currently  is  seeking  Commission 
e  amendment  that  would  lower  the 
minimum  to  300  shares  in  the  case 
lecurities.  S*?eSR-CHX-99-21. 


to  time,  for  either  100  or  1,000  shares, 
depending  on  the  issue. '^ 

When  the  specialist  is  not  quoting  a 
Nasdaq/NM  security  at  the  NNBBO,  it 
can  elect,  on  an  order-by-order  basis,  to 
manually  execute  orders  in  that 
security.  If  the  specialist  does  not  elect 
manual  execution.  MAX  market  and 
marketable  limit  orders  in  that  security 
that  are  of  a  size  equal  to  or  less  than 
the  auto-execution  threshold  will 
automatically  be  executed  at  the  NBBO, 
provided  that  the  auto-execution 
threshold  is  less  than  or  equal  to  the 
NBBO.  If  the  specialist  elects  manual 
execution,  the  specialist  must  either 
manually  execute  the  order  at  the  NBBO 
or  a  better  price  or  act  as  agent  for  the 
order  in  seeking  to  obtain  the  best 
available  price  for  the  order  on  a 
marketplace  other  than  the  Exchange.  If 
the  specialist  decides  to  act  as  agent  for 
the  order,  the  pilot  program  requires  the 
specialist  to  use  order-routing  systems 
to  obtain  an  execution  where 
appropriate.  Market  and  marketable 
limit  orders  that  are  for  a  number  of 
shares  greater  than  the  auto-execution 
threshold  are  not  subject  to  these 
requirements,  and  may  be  canceled 
within  one  minute  of  being  entered  into 
MAX  or  designated  as  an  open  order. 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  is  consistent  with  the  requirements 
of  the  Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b). '^  In  particular,  the 
proposed  rule  is  consistent  with  Section 
6(b)(5)  '8  of  the  Act  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  CHX's  proposal  is  intended  to 
conform  CHX  specialist  obligations  to 
those  applicable  to  OTC  market  makers 
in  Nasdaq/NM  securities,  while 
recognizing  that  the  CHX  provides  a 
separate,  competitive  market  for 
Nasdaq/NM  securities.  The  rules 
establish  execution  procedures  and 
guarantees  that  attempt  to  provide 
executions  reflective  of  the  best  quotes 
among  OTC  market  makers  and 
specialists  in  Nasdaq/NM  securities 


"•Specifically,  the  autoquote  is  currently  for  one 
normal  unit  of  trading  (usually  100  shares)  for 
issues  that  became  subject  to  mandatory 
compliance  with  Exchange  Act  Rule  llAcl-4  on  or 
prior  to  February  24.  1997  to  1,000  shares  for  other 
issues. 

'M5U.S.C.  78f(b). 

•«15U.S.C.  78f(b)(5). 


without  subjecting  CHX  specialists  to 
execution  guarantees  that  are 
substantially  greater  than  those  imposed 
on  their  competitors. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  unnecessary  or  inappropriate 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submission  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submissions, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  vmtten 
commiuiications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-99-27  and  should  be 
submitted  by  March  1,  2000. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
Exchange's  proposal  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.'^  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  2"  of  the  Act,  which  requires  that 
an  Exchange  have  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 


'"In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition 
and  capital  formation.  15  USC  78c(f). 

2''15U.S.C.78f(b)(5). 
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impediments  to  and  perfect  the 
mechcmism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission  also 
believes  that  the  proposal  is  consistent 
writh  section  llA{a)(l)(C)  2'  and 
llA(a)(l){D)22  of  the  Act.  The  proposal 
is  consistent  with  section  llA(a)(l)(C) 
in  that  it  seeks  to  ensure  economically 
efficient  execution  of  securities 
transactions.  Moreover,  the  proposal  is 
consistent  with  Section  llA(a)(l)(D)  in 
that  it  attempts  to  foster  the  linking  of 
markets  for  qualified  securities  through 
communication  and  data  processing 
facilities. 

The  Commission  notes,  however,  that 
while  the  Exchange  has  been  working 
toward  establishing  a  linkage, 
specialists  and  OTC  market  makers  do 
not  yet  have  an  effective  method  of 
routing  orders  to  each  other.  The 
Commission  expects  the  Exchange  to 
continue  to  work  towards  establishing  a 
linkage  with  the  Nasdaq  systems  as 
requested  in  the  January  1997  Order.  ^^ 
In  connection  with  this  effort,  the 
Commission  has  requested  an  update  on 
the  information  provided  in  the 
December  21, 1999  report  using  the 
Exchange's  surveillance  system.  The 
Commission  requests  that  the  Exchange 
supplement  the  available  trading  data  so 
that  it  can  consider  issues  concerning 
the  pilot  program,  including  the 
circumstances  involving  orders  that  are 
not  automatically  executed  through 
MAX,  whether  orders  are  given  the 
NBBO  shown  at  the  time  tiie  order  is 
received  or  the  NBBO  posted  at  the  time 
the  order  is  executed,  and  what 
explanations  are  available  for  price 
disimprovement.  The  Commission  is 
extending  the  pilot  program  for  90  days 
so  that  the  Exchange  may  compile  this 
data  for  the  Commission's  review. 

At  the  conclusion  of  this  pilot's 
extension,  the  Commission  requests  that 
the  Exchange  rewrite  Article  XX,  Rule 
37  and  Article  XX,  Rule  43  of  the 
Exchange's  rules  so  these  rules  clearly 
explain  the  difference  between  how 
listed  (or  dually  traded)  securities  and 
over-the-counter  (or  Nasdaq/NM) 
securities  are  routed  and  executed  by 
the  Exchange,  and  submit  the  new 
proposed  language  to  the  Commission 
for  review  and  approval.  Additionally, 
the  Commission  requests  that  the 
Exchange  include  in  its  rules  an 
explanation  of  how  the  provisions  of  the 
Exchange's  Best  Rule  interact  with  the 
Exchange's  Rules  governing  automatic 
execution  of  orders.  Thus,  the 


Commission's  approval  of  the  pilot 
extension  has  several  ramifications. 
Approval  will:  (1)  Allow  the  Exchange 
to  operate  without  interruption;  (2) 
provide  a  period  for  compilation  of 
additional  data;  and  (3)  allow  the 
Exchange  to  revise  the  language  of  the 
existing  rules  for  clarity  and  ease  of 
understanding  in  the  public  interest  and 
for  protection  of  investors. 

The  Commission  does  not  want  to 
interrupt  the  current  o'perations  of  the 
Exchange  while  the  above-described 
issues  are  being  addressed.  The 
Commission,  therefore,  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  24  of  the  Act  that  the 
proposed  rule  change  (SR-CHX-99-27) 
be,  and  hereby  is,  approved  through 
May  1,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 25 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  00-2882  Filed  2-8-00;  8:45  am] 
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COMMISSION 

[Release  No.  34-42374;  File  No.  SR-MSRB- 

99-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  to  Amend  Rule  G-36 

February  2.  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  December 
10,  1999,  the  Municipal  Securities 
Rulemaking  Board  ("MSRB"  or  the 
"Board")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fi-om  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  has  filed  with  the 
Commission  a  proposed  rule  change  to 
amend  Rule  G-36,  on  delivery  of  official 
statements,  advance  refunding 
documents  and  Forms  G-36(OS)  and  G- 
36(ARD)  to  the  Board  or  its  designee. 
The  text  of  the  proposed  rule  change  is 
set  forth  below.  Deletions  are  in 
brackets;  additions  are  in  italics. 

Rule  G-36— Delivery  of  OfiBcial 
Statements,  Advance  Refunding 
Documents  and  Forms  G-36(OS)  and 
G-36(ARO)  to  Board  or  its  Designee 

(a)-(b)  No  Change. 

(c)  Delivery  Requirements  for  Issues 
not  Subject  to  Securities  Exchange  Act 
Rule  15C2-12. 

(i)  Subject  to  paragraph  (iii)  below, 
each  broker,  dealer,  or  municipal 
securities  dealer  that  acts  as  an 
underwriter  in  a  primary  offering  of 
municipal  seciuities  not  subject  to 
Securities  Exchange  Act  Rule  15c2-12 
for  which  an  official  statement  in  final 
form  is  prepared  by  or  on  behalf  of  the 
issuer  shall  send  to  the  Board  or  its 
designee,  by  certified  or  registered  mail, 
or  some  other  equally  prompt  means 
that  provides  a  record  of  sending, 
[within]  by  the  later  of  one  business  day 
(of)  after  delivery  of  the  securities  by  the 
issuer  to  the  broker,  dealer,  or 
municipal  securities  dealer  or  one 
business  day  after  receipt  of  the  official 
statement  in  final  form  from  the  issuer 
or  its  designated  agent,  the  following 
documents  and  written  information:  two 
copies  of  the  official  statement  in  final 
formi,  if  prepared  by  or  on  behalf  of  the 
issuer];  and[,  if  an  official  statement  in 
final  form  is  prepared,]  two  copies  of 
completed  Form  G-36(OS)  prescribed 
by  the  Board,  including  the  CUSIP 
number  or  numbers  for  the  issue. 

(iiMiii)  ^  No  change. 

{d)-(f)  No  change. 
***** 

n  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


2M5U.S.C.  78k-l(a)(l)(C). 
"15U.S.C.  78k-l(a)(l)(D). 
"  23  See  1997  Order,  supra  note  7. 


2M5  U.S.C.  78s(b)(2). 
25  17  CFR  200.3O-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2  17CFRZ40.19b-4. 


'  Filing  amended  to  clarifv'  text  of  proposed  rule 
change  by  including  (iii).  Phone  conversation 
between  Ernesto  A.  Lanza.  Associate  General 
Counsel,  MSRB.  and  Melinda  R.  Diller,  Attorney. 
Division  of  Market  Regulation,  Commission  on 
lanuary  24,  2000. 
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atory  Organization 's 
Purpose  of,  and 
for,  the  Proposed  Rule 


if  the '. 


Ba.  is 


may  be  exam  ined  at  the  places  specified 
in  Item  IV  bdow.  The  MSRB  has 
prepared  summaries,  set  forth  in 
Sections  A,  I  ,  and  C  below,  of  the  most 
significant  as  pects  of  such  statements. 

A.  Self-Regu 
Statement  o 
Statutory 
Change 

1.  Purpose 

Rule  G-36  requires,  among  other 
things,  that  a  broker,  dealer  or 
municipal  se:urities  dealer  (a  "dealer") 
acting  as  und  erwriter  in  a  primary 
offering  of  m  inicipal  securities  (with 
certain  limite  d  exceptions)  send  to  the 
Board  copies  of  the  official  statement 
and  completed  Form  G-36{OS).  The 
rule  was  adopted  by  the  Board  for  the 
purpose  of  ci  eating  a  repository  for 
official  statei  lents  that  would  function 
much  like  a  ]iublic  library  that  stores, 
indexes  and  )rovides  copies  of  official 
statements.*  This  library,  known  as  the 
Municipal  S(  curities  Information 
Library®  (or  1  ^SL®)  system,^  is  intended 
to  serve  as  a  i  :entral  source  for 
information  legarding  municipal 
securities  tra  ling  in  the  primary  and 
secondary  miirkets.  As  originally 
adopted  by  tfte  Board  and  approved  by 
the  Commission,  Rule  G-36  applied  to 
all  primary  offerings  of  municipal 
securities  reffirdless  of  principal 
amount,  othi  than  primary  offerings 
that  qualified  for  exemption  under 


paragraph  (d 
the  Act.«  Tht 


If  al 


<  See  Securitie 
(June  1.  1990).  51 
■'Delivery  of 
G-36  and  G-8 
(November  1989 

^Municipal 
MSIL  are  registei  ad 

"  In  primary  o 
underwriter  is 
the  Rule  to  contract 
final  official 
after  any  final 
the  municipal 
sufficient  lime  tc 
requests  paymen 
does  not  apply  tc 
aggregate  princi 
("Small  Issue  Sei 
(d)(1)  of  the  Rule 
authorized  denofi 
the  securities  (i) 
persons  with 
financial  and 
evaluating  the 
and  not  purchi 
with  a  view  to 
Securities"):  (ii 
less  ("Short-Tenr 
of  the  holder  ma; 
agent  for  redemp ;: 
more  at  least  as 
until  maturity,  i 
the  issuer  or  its 
as  originally 
primary  offering! 


(1)  of  Rule  15c2-12  under 
Board  subsequently 


Exchange  Act  Release  No.  28081 
FR  23333  (June  7,  1990): 
Offi  :ial  Statement  to  the  Board:  Rules 
vfSRB  Reports.  Vol.  9,  No.  3 
at  3. 
Securities  Information  Library  and 
trademarks  of  the  Board, 
f  erings  subject  to  Rule  15c2-12,  the 
re  juired  under  paragraph  (b)(3)  of 
with  the  issuer  lo  receive  the 
statiment  within  seven  business  days 
ag  eement  to  purchase,  offer  or  sell 
securities  (the  "sale  date")  and  in 
accompany  any  confirmation  that 
from  any  customer.  Rule  15c2-12 
primary  offerings  with  an 
I  amount  of  less  than  SI. 000.000 
urities").  In  addition,  paragraph 
exempts  primary  offerings  in 
■  nations  of  $100,000  or  more  if 
ire  sold  to  no  more  than  35 
knc  wiedge  and  experience  in 
bu!  iness  matters,  capable  of 
mf  rits  and  risks  of  the  investment 
for  more  than  one  account  or 
di  itribution  ('Limited  Offering 
lave  a  maturity  of  nine  months  or 
Securities");  or  (iii)  at  the  option 
be  tendered  to  the  issuer  or  its 
ion  or  purchase  at  par  value  or 
f  equently  as  every  nine  months 

lier  redemption,  or  purchase  by 
a  ;ent  ("Puttable  Securities").  Thus, 
ado  )ted.  Rule  G-36  applied  to  all 

subject  to  Rule  15c2-12  as  well  as 


amended  Rule  G-36  to  subject  to  its 
requirements  certain  categories  of 
primary  offerings  that  are  exempt  under 
Rule  15c2-12{d)(l),  thereby  further 
extending  the  reach  of  Rule  G-36 
beyond  the  scope  of  Rule  15C2-12.''  The 
Board  felt  that  expanding  the  scope  of 
the  rule  to  include  such  offerings  would 
result  in  a  more  complete  collection  of 
disclosure  documents  and  the  overall 
integrity,  efficiency,  and  liquidity  of  the 
municipal  securities  market  would  be 
increased. 

For  any  primary  offering  subject  to 
Rule  (^36(c)(i),  the  undervmter 
currently  is  required  to  send  two  copies 
of  the  official  statement,  if  one  is 
prepared,  in  final  form  with  two  copies 
of  Form  G-36(OS),  to  the  board  by  the 
business  day  after  the  issuer  delivers  the 
municipal  securities  to  the  underwriter 
(the  "bond  closing").  The  Board 
reviewed  certain  information  included 
by  underwriters  on  Forms  G-36(OS) 
submitted  to  the  Board's  MSIL®  system 
in  1998,  including  approximately  2,000 
such  forms  submitted  in  connection 
with  primary  offerings  subject  to  Rule 
G-SelcKi)."  For  these  offerings,  the 
Board  found  that  96%  of  the  official 
statements  in  final  form  were  reported 
to  have  been  delivered  by  issuers  to 


to  Small  Issue  Securities  for  which  an  official 
statement  in  final  form  was  prepared,  but  did  not 
apply  to  Limited  Offering  Securities,  Short-Term 
Securities  and  Puttable  Securities. 

^  See  Securities  Exchange  Act  Release  No.  32086 
(March  31.  1993),  58  FR  18290  (April  8,  1993); 
"Delivery  of  Official  Statements  to  the  Board:  Rule 
G-36,"  MSRB  Reports.  Vol.  12,  No.  3  (September 
1992)  at  11.  Thus  only  primary  offerings  exempt 
from  Rule  15c2-12  for  which  no  official  statement 
in  final  form  is  prepared  and  Limited  Offering 
Securities  remain  exempt  from  Rule  G-36.  Those 
offerings  that  currently  are  subject  to  Section  (c)(i) 
of  Rule  G-36  consist  of  Small  Issue  Securities, 
Short-Term  Securities  and  Puttable  Securities,  if  an 
official  statement  in  final  form  has  been  prepared 
by  or  on  behalf  of  the  issuer. 

'  The  Board  reviewed  all  Forms  G-36(OS)  for 
primary  offerings  having  sale  dates  in  1998  received 
in  acceptable  form  by  the  MSIL*  system  on  or  prior 
to  December  31,  1998.  Excluded  from  this  review 
were  any  Forms  G-36(OS)  that  omitted  the  sale 
date,  date  of  receipt  by  the  underwriter  of  the 
official  statement  from  the  issuer  or  date  that  the 
underwriter  sent  the  official  statement  to  the  MSIL* 
system.  Information  provided  by  underwriters  on 
Form  G-36(OS)  is  not  independently  verified  by  the 
Board  but  is  provided  to  the  appropriate 
enforcement  agency  on  a  regular  basis. 
Underwriters  are  required  to  certify  that  all 
information  contained  in  each  Form  G-36(OS) 
submitted  to  the  MSIL*  system  is  true  and  correct. 
Inaccuracies  in  the  information  reported  by 
underwriters  on  Form  G-36(OS)  could  subject  such 
underwriter  to  appropriate  enforcement  action.  The 
results  of  the  Board's  review  could  be  affected  by 
any  such  inaccuracies.  The  full  results  of  this 
review,  including  results  relating  to  other 
provisions  of  Rule  G-36  and  to  the  provisions  of 
Rule  G-32  and  Rule  15c2-12,  were  published  in 
"Official  Statement  Deliveries  Under  Rules  G-32 
and  G-36  and  Exchange  Act  Rule  15c2-12,'  MSRB 
Reports.  Vol.  19.  No.  3  (Sept.  1999)  at  29  (the 
■"Board  Notice"). 


underwriters  within  one  business  day 
after  closing.  The  4%  of  official 
statement  deliveries  by  issuers  to 
underwriters  that  were  reported  as  being 
made  more  than  one  business  day  after 
closing  and  therefore  too  late  to  permit 
underwriters  to  comply  with  Rule  G- 
36(c){i)  constituted  more  than  half 
(approximately  54%)  of  all  underwriter 
failures  to  meet  the  time  fi'ame  of  that 
section.^ 

The  Board  believes  that  there  is 
significant  room  for  improvement  with 
respect  to  underwriter  compliance  with 
Rule  (i-36(c)(i)  in  those  situations  in 
which  the  official  statement  is  received 
in  sufficient  time  to  send  to  the  Board 
on  a  timely  basis.  Underwriters 
experiencing  problems  in  this  area 
should  review  their  internal  procedures 
for  ensuring  that  official  statements 
delivered  by  issuers  are  handled  in  a 
manner  that  permits  the  accurate 
completion  and  the  prompt  sending  of 
Form  G-36(OS)  and  the  official 
statement  to  the  Board. 

However,  the  Board  is  concerned  that 
more  than  half  of  the  instances  in  which 
underwriters  have  not  met  the  time 
frame  of  Rule  G-36(c)(i)  resulted  from 
official  statements  that  were  reported  to 
have  been  delivered  by  issuers  more 
than  one  business  day  after  closing.  Of 
course,  the  Board  has  no  authority  to 
require  that  an  issuer  prepare  an  official 
statement  or  that  any  official  statement 
that  is  prepared  be  delivered  to 
underwriters  within  a  specified  time 
fi'ame.  In  addition,  the  Commission 
excepted  those  primary  offerings  that 
are  subject  to  Rule  G-36(c)(i)  from  Rule 
15C2-12.  Therefore,  the  MSRB  believes 
that  no  regulatory  framework  exists  to 
compel,  directly  or  indirectly,  the 
preparation  and  delivery  of  an  official 
statement  in  such  offerings. 

The  Board  notes  that  in 
approximately  36%  of  the  offerings 
subject  to  Rule  G-36(c)(i)  the  number  of 
business  days  between  the  sale  date  and 
the  business  day  following  closing  is 
less  than  ten.  As  a  result,  for  these 
offerings,  the  requirement  in  Rule  G- 
36(c)(i)  that  the  underwriter  send  the 
official  statement  to  the  Board  within 
one  business  day  after  the  bond  closing 
provides  the  underwriter  with  less  time 
to  comply  with  its  officieil  statement 
submission  requirement  than  the  ten 
business  day  outside  time  frame  of  Rule 
G-36(c)(i),  were  such  a  time  frame 


^  The  remaining  failures  consisted  of  situations 
where  the  issuer  was  reported  to  have  delivered  the 
official  statement  to  the  underwriter  in  sufficient 
time  for  the  underwriter  to  comply  with  Rule  G- 
36(c)(i)  but  the  underwriter  delayed  sending  the 
official  statement  to  the  Board  until  later  than  the 
business  day  after  the  bond  closing. 
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applicable  to  these  offerings. i°  At  the 
same  time,  however,  issuers  in  these 
offerings  generally  have  not  contracted 
with  underwriters  to  deliver  official 
statements  within  seven  business  days 
of  the  sale  date,  as  provided  in 
paragraph  {b)(3)  of  Rule  15c2-12,  since 
such  offerings  are  exempt  from  that  rule. 
Thus,  in  more  than  one-third  of  all 
offerings  subject  to  Rule  G-36(c){i), 
underwriters  are  required  to  act  more 
quickly  than  they  would  imder  Rule  G- 
36(b)(i)  even  though  there  is  no 
concomitant  obligation  on  the  part  of 
issuers  to  deliver  an  official  statement 
within  any  particular  time  frame. 

As  a  result,  the  Board  published  the 
Board  Notice  seeking  comment  on, 
among  other  things,  a  draft  amendment 
to  Rule  G-36(c){i)  which  the  Board 
believed  would  address  this  situation. 
After  reviewing  the  comments  received 
on  the  Board  Notice,  the  Board 
determined  to  adopt  the  draft 
•amendment,  with  a  minor  clarif3dng 
change."  As  amended,  the  rule  would 
provide  that  an  underwriter  in  a 
primary  offering  subject  to  Rule  G- 
36(c)(i)  for  which  an  official  statement 
in  final  form  is  prepared  by  the  issuer 
must  send  two  copies  of  the  official 
statement  in  final  form,  together  with 
two  copies  of  Form  G-36(OS),  to  the 
Board  by  the  later  of  (i)  one  business 
day  after  the  bond  closing  or  (ii)  one 
business  day  after  receipt  of  the  official 
statement  from  the  issuer.  ^^  The 
proposed  rule  change  is  intended  solely 
to  provide  relief  to  imderwriters  that 
face  violation  of  Rule  G-36(c)(i)  as  a 
result  of  circumstances  beyond  their 
control  and  is  not  intended  to  imply 
that  underwriters  and  other  dealers  may 
ignore  their  continuing  obligation  to 
deliver  official  statements  for  new  issue 
municipal  securities  to  customers  by 
settlement,  as  required  under  rule  G-32. 

2.  Statutory  Purpose 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B(b)(2)(C)  13  of  the  Act,  which 


>"  Section  (b)(i)  of  Rule  G-36  requires  the 
underwriter  of  a  primary  offering  subject  to  Rule 
15c2-12  to  send  two  copies  of  the  final  statement, 
together  with  two  copies  of  Form  G-36(OS),  to  the 
Board  within  one  business  day  after  receipt  of  the 
final  official  statement  from  the  issuer  but  no  later 
than  10  business  days  after  the  sale  date. 

"The  change  in  language  makes  clearer  the  foct 
that  Section  (c)(i)  will  continue  to  apply  to  a 
primary  offering  only  if  an  official  statement  in  final 
form  is  prepared. 

"  In  contrast,  Rule  G-36(c)(i)  currently  requires 
that  the  underwriter  send  the  official  statement  to 
the  Board  by  the  business  day  after  the  bond 
closing,  regardless  of  whether  the  underwriter  has 
in  feet  received  the  official  statement  by  such  day. 

"15U.S.C.  78o-4(b)(2)(C). 


provides,  in  part,  that  the  Board's  Ales 
shall: 

be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  an  equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with  persons 
engaged  in  regulating,  clearing,  settling, 
processing  information  with  respect  to,  and 
facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest. 

The  Board  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act  in 
that  it  removes  an  impediment  to  a  free 
and  open  market  in  municipal  securities 
without  adversely  affecting  the 
protection  of  investors  and  of  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  nde  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  because  it  would 
apply  equally  to  all  mimicipal 
undenvriters. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

In  the  Board  Notice,  the  Board  sought 
comment  on  a  draft  amendment  to  Rule 
G-36(c)(i)  that  would  require  an 
underwriter  in  a  primary  offering 
subject  to  Rule  G-36(c){i)  for  which  an 
official  statement  in  final  form  has  been 
prepared  to  send^the  official  statement 
to  the  Board  by  the  later  of  (i)  one 
business  day  after  the  bond  closing  or 
(ii)  one  business  day  after  receipt  of  the 
official  statement  frtim  the  issuer.  The 
Board  received  two  comment  letters  in 
response  to  the  Board  Notice,  only  one 
of  which  addressed  the  draft 
amendment.  1* 

The  Bond  Market  Association  (TBMA) 
states  that  it  "strongly  supports"  the 
draft  amendment.  TBMA  further  states 
that  the  change  in  the  timing 
requirement  "means  that  imderwriters 
and  issuers  could  schedule  closings  on 
the  basis  of  the  needs  of  the  transaction, 
rather  than  for  the  purpose  of  allowing 
a  sufficient  niunber  of  days  to  increase 


'<TBN4A's  letter  addressed  the  draft  amendment 
as  well  as  certain  other  issues  relating  to  Board 
Rules  G-36  and  G-32  and  Rule  15c2-12.  The 
comment  letter  from  Charles  Schwab  &  Co.  Inc. 
("Schwab")  addressed  certain  issues  relating  to 
Rule  G-32.  The  Board  is  considering  the  comments 
received  on  these  other  matters  but  has  not 
determined  to  take  any  rulemaking  action  with 
respect  to  Rule  G-32  or  any  provisions  of  Rule  G- 
36,  other  than  Section  (cj(i).  at  this  time. 


the  odds  that  the  official  statement  will 
be  ready  in  time  for  the  closing." 

The  Board  strongly  believes  that  this 
second  statement  of  TBMA 
demonstrates  a  misimderstanding  of  the 
nature  of  the  proposed  rule  change,  the 
purpose  of  official  statements  in  the 
municipal  securities  market  and  the 
other  obligations  of  dealers  with  respect 
to  delivery  of  official  statements.  In  the 
Board  Notice,  the  Board  observed  that 
for  new  issue  municipal  securities, 
dealers  typically  seek,  and  customers 
generally  expect,  to  settle  their  trades  on 
the  same  day  as  the  closing  of  the 
underwriting.  As  a  result,  underwriters 
need  to  receive  the  official  statement 
from  the  issuer  in  sufficient  time  to 
ensure  that  the  official  statement  can  be 
delivered  to  customers  by  settlement  of 
their  transactions,  as  required  imder 
Rule  G-32.  If  an  issuer  prepares  an 
official  statement  in  final  form  but  does 
not  deliver  it  to  the  imderwriter  by  the 
bond  closing,  dealers  would  continue  to 
be  prohibited  from  settling  their 
transactions  with  customers  until  they 
have  delivered  the  official  statement  to 
the  customers,  with  certain  very  limited 
exceptions.  15  Thus,  other  than  offerings 
falling  within  the  narrow  exceptions 
provided  under  Rule  G-32,  the  only 
offerings  in  which  "the  needs  of  the 
transaction"  would  not  include  delivery 
of  the  official  statement  by  closing 
would  be  those  in  which  underwriters 
expect  to  hold  the  securities  in 
inventory  imtil  the  official  statement  is 
in  fact  delivered  and  therefore  made 
available  for  redelivery  to  customers. 

The  completion  and  delivery  of  an 
official  statement  by  the  closing  of  the 
underwriting  is  not  a  technical 
requirement  imposed  by  the  Board.  If  an 
official  statement  serves  no  purpose  in 
anvffering  that  is  exempt  from  Rule 
15c2-12,  then  the  issuer  need  not 
prepare  one.  Unless  an  issuer  is 
preparing  an  official  statement  for 
reasons  entirely  unrelated  to  the  offering 
that  it  describes,  it  is  difficult  to 
imderstand  how  completion  of  an 
offioial  statement  after  the  imderwriters 
and  initial  customers  have  received 
delivery  of  their  securities  can  be 
rationalized.  18 


"Commercial  paper  is  wholly  exempt  from  the 
Rule  G-32  customer  delivery  requirement  and 
preliminary  official  statements  may  be  delivered  by 
settlement  (with  official  statements  in  final  form 
sent  when  they  become  available)  for  Puttable 
Securities. 

IB  Of  course,  the  Board  believes  that  there  is 
significant  value  to  the  secondare'  market  in  having 
official  statements  available  throughout  the  life  of 
the  issue.  Nonethele.<>s.  the  Board  sees  no  way  of 
justifying  the  existence  of  an  official  statement 
based  on  the  needs  of  the  secondan,'  market  while 
ignoring  the  needs  of  the  prima^^'  market. 
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Although  ( he  submission  requirement 
under  currer  t  Rule  G-36(c)(i)  may 
influence  an  issuer  to  give  completion 
of  the  officia  statement  in  final  form  a 
higher  priori  ;y,  this  requirement  also 
may  serve  as  a  disincentive  to  prepare 
the  official  si  atement  in  final  form,  since 
an  underwrii  er  currently  can  avoid  a 
Rule  G-36(cIi)  violation  by  prevailing 
upon  the  issi  ler  not  to  prepare  an 
official  stateitient  in  final  form  at  all  (e.g., 
an  underwrii  er  that  has  purchased  an 
issue  based  c  n  a  preliminary  official 
statement  co  ild  advise  an  issuer  that  it 
need  not  finalize  the  official  statement). 
Changing  the  time  firame  of  the  Rule  G- 
36(c)(i)  subm  ission  requirement  would 
eliminate  thi !  disincentive  while 
providing  reief  for  underwriters  that 
may  face  a  p(  itential  rule  violation  for 
reasons  beyo  id  their  control.  The 
official  statei  lent  delivery  requirement 
under  Rule  G  -32  would  continue  to 
provide  a  po'  verful  incentive  to 
underwriters  to  urge  issuers  to  complete 
the  official  st  itement  in  final  form  in 
sufficient  tin  e  to  permit  the 
underwriters  and  the  other  dealers  to 
which  they  si  ill  such  new  issue 
municipal  se  :urities  to  deliver  the 
official  stater  lent  to  customers  by 
settlement. 

Although  1  BMA  supports  the  draft 
amendment  to  Rule  G-36(c)(i),  it 
suggests  that  the  Board  further  amend 
Rule  G-36(c)li)  to  extend  the  one- 
business  day  time  frame  to  two-business 
days.  TBMA  irgues  that  "it  is  often 
logistically  d  fficult  to  meet  the  one-day 
requirement'  and  that  the  MSIL* 
systems  serve  s  "archival  rather  than 
real-time  disc  losure  purposes."  ^^  In 
adopting  Rule  G-36(c)(i)  and  creating 
the  MSIL*  syfetem,  the  Board  undertook 
to  make  available  to  the  industry  a 
comprehensi  ^e  repository  of  official 
statements  fo  r  use  in  both  the  primary 
and  secondai  y  markets.  In  addition  to 
serving  the  v  lal  archival  purpose  of 
ensuring  that  information  regarding 
municipal  securities  is  available 
throughout  tl  e  life  of  the  securities,  the 
MSIL*  syster  i  serves  an  important 
function  in  tl  e  primary  market  as  an 
alternate  soui  ce  (through  its  subscribers) 
of  official  sta  ements  for  dealers  seeking 
to  fulfill  theii  Rule  G-32  customer 
delivery  oblij  ation.  Delaying  the 
submission  o  official  statements  to  the 
Board  could  :  mpair  the  MSIL*  system's 


usefulness  in 


"TBMA  stale! 
desirable  level  o: 
underwriter  personnel 
authenticate  the 
official  statemeni 
responsible  for 

"^hwab  not^ 
dealers  (from  wh 


the  primary  market,  i" 


"that  it  is  difFucIt  to  ensure  the 
I  coordination  between  the 

who  are  best-positioned  to 
fTicial  statement  as  the  final 
and  the  personnel  who  are 

with  the  Board." 
that  it  has  'found  that  if  the 
ch  it  purchases  new  issue 


fi  ing  \ 


Without  a  more  substantial  showing  of 
hardship  to  the  dealer  community,  the 
Board  believes  that  extension  of  the 
time  frame  for  underwriters  to  turn  the 
official  statement  around  to  the  Board  is 
not  justified  at  this  time.  The  ability  to 
meet  this  requirement  is  entirely  within 
the  control  of  dealers,  and  they  should 
review  their  procedures  to  ensure  that 
this  task  is  assigned  to  the  appropriate 
personnel  having  a  clear  understanding 
of  the  procedural  and  substantive 
requirements  of  Rule  G-36.  To  the 
extent  that  dealers  experience  difficulty 
in  coordinating  the  actions  of  various 
personnel  involved  in  the  handling  of 
official  statements,  they  should  consider 
whether  they  have  instituted  procedures 
that  adequately  provide  for  compliance 
with  the  rule. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Register 
or  within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  MSRB  consents,  the 
Commission  will: 

a.  by  order  approve  the  proposed  rule 
change,  or 

b.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  riile 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


municipal  securities!  do  not  have  copies  of  the  final 
official  statement,  such  copies  are  also  generally 
unavailable  from  the  managing  underwriter 
financial  printer.  Bloomberg  or  another  Nationally 
Recognized  Municipal  Securities  Information 
Repository."  Delays  in  receiving  official  statements 
by  the  MSIL*  system  would  further  reduce  their 
availabilitv  from  these  other  sources. 


available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSRB.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-99-11  and  should  be 
submitted  by  March  1,  2000. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  au3iority.  '^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-2880  Filed  2-8-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^2376;  File  No.  SR-NASD- 
9*-77] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  the  Mutual 
Fund  Quotation  Service 

February  2,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{"Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
17,  1999,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly-owned  subsidiary, 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  NASD 
Rule  7090  to  change  the  annual  listing 
fees  for  the  Mutual  Fund  Quotation 
Service  ("MFQS"  or  "Service"). 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 


7090.  Mutual  Fund  Quotation  Service 

(a)  Funds  included  in  the  Mutual 
Fund  Quotation  Service  ("MFQS")  shall 
be  assessed  an  annual  fee  of  ($275)  $400 
per  fund  authorized  for  the  News  Media 


'« 17  CFR  20O.3O-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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Lists  and  ($200]  $275  per  fund 
authorized  for  the  Supplemental  List. 
Funds  authorized  during  the  course  of 
an  annual  billing  period  shall  receive  a 
proportion  of  these  fees  but  no  credit  or 
refund  shall  accrue  to  funds  terminated 
during  an  annual  billing  period.  In 
addition,  there  shall  be  a  one-time 
application  processing  fee  of  $250  for 
each  new  fund  authorized, 
(b)  No  Change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  proposes  to  change  the  annual 
listing  fees  for  the  MFQS.  The  MFQS 
was  created  to  collect  and  to 
disseminate  data  pertaining  to  the  value 
of  open-end  and  closed-end  funds. 
Currently,  the  MFQS  disseminates  the 
valuation  data  for  over  11,000  funds. 
The  Service  facilitates  this  process  by 
providing  for  the  automated  entry, 
through  a  browser-based  application,  of 
pricing  data  by  a  fund  and  a  fund's 
pricing  agent. 

Funds  must  meet  minimum  eligibility 
criteria  in  order  to  be  included  in  the 
MFQS.3  The  MFQS  has  two  "lists"  in 
which  a  fund  may  be  included — the 
News  Media  List  and  the  Supplemental 
List — and  each  list  has  its  own 
eligibility  requirements.^  If  a  fund 
qualifies  for  the  News  Media  List, 
pricing  information  about  the  fund  is 
eligible  for  inclusion  in  newspaper  fund 
tables  and  is  also  eligible  for 
dissemination  over  Nasdaq's  Level  1 
Service  ^,  which  is  distributed  by  market 


3  See  NASD  Rule  6800. 

*Id. 

^  Nasdaq  Level  1  Service  is  a  subscription-based 
data  service  that  "includes  the  following  data:  (1) 
Inside  bid/ask  quotations  calculated  for  securities 
listed  in  the  Nasdaq  Stock  Market  and  securities 
quoted  in  the  OTC  Bulletin  Board  (OTCBB)  service; 
(2)  the  individual  quotations  or  Indications  of 
interest  of  broker/dealers  utilizing  the  OTCBB 
service:  and  (3)  last  sale  information  on  securities 
classified  as  designated  securities  in  the  Rule  4630, 


data  vendors.  If  a  fund  qualifies  for  the 
Supplemental  List,  the  pricing 
information  about  that  fimd  generally  is 
not  included  in  newspaper  fund  tables, 
but  is  disseminated  over  Nasdaq's  Level 
1  Service.  The  Supplemental  List, 
therefore,  provides  significant  visibility 
for  funds  that  do  not  otherwise  qualify 
for  inclusion  in  the  News  Media  List. 
Each  fund  incurs  an  annual  fee  for 
inclusion  in  the  Service.^  Currently, 
funds  included  in  the  News  Media  List 
pay  an  annual  fee  of  $275,  and  funds 
included  in  the  Supplemental  List  pay 
an  annual  fee  of  $200. 

The  original  MFQS  was  built  as  a 
DOS-based  application.  In  recent  years, 
technology  has  progressed  and  user 
needs  for  the  MFQS  have  increased. 
Responding  to  requests  made  by  users  of 
the  MFQS,  the  mutual  fund  industry, 
and  the  Investment  Company  Institute 
("ICI"),  Nasdaq  performed  market 
research  to  determine  which 
enhancements  MFQS  users  would 
prefer  in  a  redesigned  Service.  Since  the 
last  fee  increase  in  1996,''  the  MFQS 
software  application  has  been  rewritten, 
and  notable  technology  enhancements 
have  been  implemented  to  support  the 
Service's  functionality. 

Specifically,  in  1998,  Nasdaq  took  the 
list  of  enhancements  requested  by 
MFQS  users  and  developed  and 
implemented  an  entirely  new  MFQS 
application,  using  browser-based 
technology.  The  MFQS  now  permits 
fimds  included  in  the  Service  (or 
pricing  agents  designated  by  such 
funds)  to  use  the  browser-based 
technology  to  transmit  directly  to 
Nasdaq  a  multitude  of  pricing 
information,  including  information 
about  a  fund's  net  asset  value,  offer 
price,  and  closing  market  price.  Out  of 
the  approximately  27  enhancements 
suggested  by  the  industry,  Nasdaq  has 
incorporated  20  into  the  new  MFQS 
application,  and  two  more  are 
scheduled  for  implementation  in  early 
2000. 

The  new  browser-based  MFQS 
upgrade  became  fully-operational  in 
May  1999.  Due  to  the  significant  costs 
for  development,  maintenance,  and 
support  of  the  new  MFQS  product, 
however,  additional  revenue  is  needed 
to  (1)  sustain  the  quality  of  the  MFQS; . 
and  (2)  make  future  product 
enhancements  to  the  MFQS,  to  improve 
efficiency  and  accuracy  of  price 
reporting.  In  addition,  the  MFQS  is 


4640.  and  4650  Series  and  securities  classified  as 
over-the-counter  equity  securities  in  the  Rule  6600 
Series."  NASD  Rule  7010(a). 

e  See  NASD  Rule  7090. 

^  See  Securities  Exchange  Act  Release  No.  37014 
(March  22.  1996),  61  PR  14182  (File  No.  SR-NASD- 
96-05). 


operating  at  a  yearly  loss  in  light  of  the 
recent  technology  enhancements  to  the 
Service.  Accordingly,  Nasdaq  proposes 
to  increase  its  current  fees  for  the 
Supplemental  List  from  $200  to  $275, 
and  for  the  News  Media  List  ft'om  $275 
to  $400. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)''  of  the 
Act  which  requires  that  the  rules  of  a 
national  securities  association  provide 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which  the 
Association  operates  or  controls.  Nasdaq 
believes  that  the  increased  user  fee  is  a 
fair  means  of  recovering  the  cost  related 
to  the  development  and  maintenance  of 
the  enhanced  MFQS  system  requested 
by  users  of  the  Service  and  the  ICI.  The 
proposal  is  consistent  with  Section 
15A(b){5)  ^  because  the  fees  will  be 
imposed  directly  and  only  on  those  who 
benefit  from  the  recently  enhanced 
MFQS.  The  proposed  fee  is  designed  to 
cover  the  costs  related  to  the 
development  and  maintenance  of  the 
enhanced  MFQS  system  and 
development  costs  associated  with 
future  enhancements  that  will  improve 
efficiency  and  accuracy  in  the  collection 
of  pricing  information. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act. 

C.  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

///.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approve  the  proposed  rule 
change,  or 


"15  use.  78o-3(b)(5). 
« 15  U.S.C.  78o-3(b)(5). 
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B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  dii  approved. 

TV.  SoUcitatii>n  of  Comments 

Interested  persons  are  invited  to 
submit  writte  n  data,  views,  and 
arguments  co  nceming  the  foregoing, 
including  w)i  ether  the  proposed  rule 
change  is  coilsistent  with  the  Act. 
Persons  making  written  submissions 
should  file  si  (  copies  tl^ereof  with  the 
Secretary,  Se  :urities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submissi(  n,  all  subsequent 
amendments  all  written  statements 
with  respect  I  o  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communicati  3ns  relating  to  the 
proposed  ruh  i  change  between  the 
Commission  md  any  person,  other  than 
those  that  ma  y  be  withheld  from  the 
public  in  acc(  >rdance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copied  of  such  filing  will  also  be 
available  for  nspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  !  hould  refer  to  File  No. 
SR-NASD-9<  ^77  and  should  be 
submitted  by  March  1,  2000. 

For  the  Comi  nission.  by  the  Division  of 
Market  Regulal  ion,  pursuant  to  delegated 
authority.'" 

Margaret  H.  Mi  :Farland, 

Deputy  Secreta  y. 

(PR  Doc.  00-29  S7  Filed  2-8-00;  8:45  am] 

BILLING  CODE  801  D-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42364;  File  No.  SR-NYSE- 
99-14] 

Self-Regulat<iry  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  New  YorM  Stock  Exchange,  inc. 
Relating  to  Amendments  to  the  Listed 
Company  Ma|iuai 


January  28,  20CO 

Pursuant  to 
Securities  Ex(  :hange 
("Act"),'  and 
notice  is  here  jy 
1999,  the  Nevr 
Inc.  ("NYSE" 
the  Securities 
Commission 
the  proposed 


'"17CFR20O 
'  15  U.S.C 
M7CFR240.1 


78sl  3)( 


section  19(b)(1)  of  the 

Act  of  1934 
Rule  19b— 4  thereunder,^ 
given  that  on  April  12, 
York  Stock  Exchange, 
or  "Exchange")  filed  with 
and  Exchange 
"SEC"  or  "Commission") 
rule  change  as  described 


;  0-3 


3(a)(12). 
1). 
4b-4. 


in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  October  25, 1999,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change. ^  On  December 
16,  1999,  the  Exchange  submitted 
Amendment  No.  2.*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  the  Listed  Company 
Manual  ("Manual")  to:  (1)  Implement 
regulatory  reviews  of  key  personnel 
associated  with  listing  applicants;  (2) 
codify  the  Exchange's  procedures 
regarding  supplemental  listing 
applications  for  companies  identified  as 
being  below  continued  listing  standards; 
and  (3)  amend  its  disclosure 
requirements  for  listed  companies  late 
in  filing  their  form  10-K  or  annual 
report.  The  text  of  the  proposed  rule 
change  follows.  New  text  is  italicized. 
Deleted  text  is  bracketed. 

NYSE  Listed  Company  Manual 


Section  3 

Corporate  Responsibility 

***** 

315.00    Regulatory  Review  of  Listing 
Candidates  and  their  Significant 
Related  Individuals  and  Entities 
Each  listing  applicant  must  provide 
the  Exchange  with  a  letter  from  counsel 
representing  that,  to  the  company's 
knowledge,  no  officer, '  board  member, 
no  non-institutional  shareholder  with 
greater  than  10%  ownership  of  the 


'  In  Amendment  No.  1 .  the  NYSE  made  several 
clariflcations  to  the  proposed  rule  change, 
incorporated  appropriate  provisions  for  Non-US 
issuers,  and  revised  the  procedures  for  the  annual 
report  requirement.  See  Letter  to  Richard  Strasser, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  SEC,  from  lames  E.  Buck.  Senior  Vice 
President  and  Secretary,  NYSE,  dated  October  22, 
1999  ("Amendment  No.  1"). 

*  In  Amendment  No.  2.  the  NYSE  made  several 
technical  changes  to  the  text  of  the  proposed  rule 
change  and  clarified  that  the  supplemental  listing 
application  ("SLAP")  provision  applies  to  Non-U. S. 
issuers.  See  Letter  to  Richard  Strasser.  Assistant 
Director.  Division.  SEC.  from'James  E.  Buck,  Senior 
Vice  President  and  Secretary,  NYSE,  dated 
December  14,  1999  ("Amendment  No.  2.").  In 
Amendment  No.  2,  the  Exchange  also  requested 
accelerated  approval  of  the  proposed  rule  change. 
The  Exchange  withdrew  this  request  as  per 
telephone  conversation  between  Amy  Bilbija, 
Counsel,  NYSE,  and  Tern  Evans,  Special  Counsel, 
and  Heather  Traeger.  Attorney.  Division,  SEC,  on 
lanuary  4.  2000. 

■  As  such  term  is  defined  by  the  Securities  and 
Exchange  Commission  in  Rule  16a-llf)  under  the 
Securities  Exchange  Act  of  1934.  or  any  successor 
rule. 


company  has  been  convicted  of  a  felony 
or  misdemeanor  relating  to  financial 
issues  (e.g.,  embezzlement,  fraud,  theft) 
in  the  past  ten  years.  In  addition,  the 
Exchange  will  review  background 
materials  available  to  its  regarding  the 
aforementioned  individuals  as  part  of 
the  eligibility  review  process. 
***** 

Section  7 

Listing  Applications 

***** 

703 . 1 1  Supplemental  Listing  Process 

***** 

(C)  No  supplemental  listing 
applications  will  be  approved  for 
companies  that  have  been  identified  as 
being  below  the  Exchange's  continued 
listing  standards  (see  Para.  802.01)  for 
issuances  to  new  shareholders  unless 
such  issuance  is  determined  to  be 
consistent  with  an  Exchange-approved 
plan  (or  its  goals)  pursuant  to  Para. 
802.02  or  Para.  802.03  as  applicable. 


Section  2 

Disclosiue  and  Reporting  Material 
Information 


203.00  Annual  and  Interim  Reporting 
Requirements 

203.01  Annual  Report  Requirement 
The  Exchange  requires  that 

companies  publish  at  least  once  a  year 
and  [submit]  distribute  to  shareholders 
an  annual  report  containing  financial 
statements  of  the  company  and  its 
consolidated  subsidiaries  prepared  in 
conformity  with  generally  accepted 
accounting  principles.  The  company 
must  distribute  its  annual  report  to  its 
shareholders  not  later  than  (three 
months]  120  days  (225  days  for  non-US 
issuers)  after  the  close  of  each  fiscal 
year.  [,  but]  Notwithstanding  the 
foregoing,  domestic  issuers  must  make 
this  distribution  at  least  fifteen  days  in 
advance  of  the  annual  meeting.  )Non-US 
issuers  are  encouraged  to  do  so  when 
possible.]  When  the  aimual  report  is 
mailed  to  shareholders,  two  copies 
should  be  sent  to  the  Exchange  together 
with  advice  as  to  the  date  of  mailing  to 
shareholders. 

Companies  may  satisfy  the  annual 
distribution  requirement  either  by 
distributing  an  annual  report  to  share 
holders,  or  by  distributing  to 
shareholders  to  Form  10-K  (or  Form  20- 
Ffor  Non-US  issuers)  filed  with  the  SEC. 
with  an  indication  that  it  is  distributed 
in  lieu  of  a  separate  annual  report. 
When  the  annual  report  (or  Form  10-K 
or  Form  20-F)  is  mailed  to  shareholders, 
two  copies  should  be  sent  to  the 
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Exchange  together  with  advice  as  to  the 
date  of  mailing  to  shareholders. 
Distribution  by  electronic  means 
(including  by  posting  on  the  company's 
web  site)  will  be  effective  only  as  to 
beneficial  holders  who  have  given  their 
prior  consent  to  receiving  the  report  in 
that  form.  Such  consent  must  be  in 
writing,  which  may  be  in  the  form  of 
electronic  mail. 

A  company  that  is  unable  to  timely 
file  its  Form  1 0-K  or  Form  20-F  with  the 
SEC  must  notify  the  Exchange  prior  to 
the  SEC  filing  deadline,  explaining  the 
reason  for  the  delay  and  the  anticipated 
filing  date.  The  Exchange  will  evaluate 
the  circumstances  and  the  continued 
listing  status  of  the  company,  and  at  a 
minimum  will  require  the  company  to 
issue  a  press  release  indicating  the 
delay,  the  reason  for  the  delay  and  the 
anticipated  filing  date.  In  making  its 
evaluation,  the  Exchange  will  consider 
whether  the  company  has  released  or 
plans  to  release  to  the  press  information 
regarding  its  financial  results  for  the 
fiscal  year.  Once  the  company  does  file 
its  Form  10-K  (Form  20-F)  with  the  SEC, 
it  must  then  distribute  to  shareholders 
an  annual  report  or  a  Form  10-K  (Form 
20-F)  in  lieu  thereof  no  later  than  15 
days  (30  days  for  a  non-US  issuer)  after 
the  filing. 

(A)-{E)  Unchanged. 

***** 

[(F)  Availability  of  Form  10-K  When 
Annual  Report  is  Delayed  If  distribution 
of  the  annual  report  to  shareholders  to 
be  delayed  more  than  two  weeks  even 
though  the  Form  10-K  has  been  filed, 
the  company  should  release  to  the 
financial  press  copies  of  the  Form  10- 
K  together  with  a  statement  advising 
that  the  annual  report  has  been  delayed 
and  the  reason  for  the  delay,  specifying 
the  date  when  the  annual  report  will  be 
mailed  and  indicating  that  a  copy  of  the 
Form  10-K  is  available  to  shareholders 
on  request.] 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  pvupose  of  the  proposed  rule 
change  is  to  implement  several 
enhancements  to  the  Exchange's 
procedures  and  oversight  of  listed 
companies.  First,  the  Exchange  proposes 
to  institute  a  regulatory  review 
procedure  for  listing  applicants  whereby 
Exchange  staff  would  access  media 
outlets,  nui  Central  Registration 
Depository  checks,  and  consult  with 
staff  in  the  SEC's  Division  of 
Enforcement  to  identify  any  potential 
issues  of  concern  regarding  the 
applicant  company's  board  members, 
officers  (as  the  term  "Officer"  is  defined 
in  Section  16  of  the  Act),  and  non- 
institutional  shareholders  with  an 
interest  in  excess  of  10  percent.  In 
addition,  the  Exchange  will  require  each 
applicant  company  to  submit  a  letter 
from  inside  or  outside  counsel 
representing  that,  to  the  company's 
knowledge,  no  officer,  board  member,  or 
non-institutional  shareholder  with  more 
than  10  percent  ownership  in  the 
company  has  been  convicted  of  a  felony 
or  misdemeanor  relating  to  financial 
issues  {e.g.,  embezzlement,  fi-aud,  or 
theft)  in  the  past  10  years. 

Second,  the  Exchange  proposes  to 
amend  its  procedures  for  processing 
SLAPs  submitted  for  consideration  by 
companies  that  have  been  identified  as 
being  below  the  Exchange's  continued 
listing  criteria.^  Upon  receipt  of  a  SLAP 
from  such  a  company.  Exchange  staff 
would  first  determine  whether  or  not 
the  SLAP  is  for  an  issuance  to  current 
shareholders  (e.g.,  a  stock  splits  If  so, 
the  application  would  be  authorized.  If. 
however,  the  SLAP  is  for  an  issuance  to 
new  shareholders,  the  application  will 
be  reviewed  against  the  plan  pursuant  to 
which  the  company  is  operating  to 
return  to  financial  compliance  with  the 
Exchange's  listing  standards.  If  the 
proposed  issuance  is  within  the  scope  of 
the  plan,  or  furthers  the  goals  of  the 
plan,  it  will  be  approved.  Conversely, 
the  Exchange  will  deny  authorization  if 
the  proposed  issuance  is  outside  the 
scope  of  the  plan  or  contradicts  its 
goals.  In  this  context,  the  Exchange 
recognizes  that  employee  stock  option 
plans,  although  rarely  a  specific  element 
of  a  financial  plan,  are  customarily  in 
furtherance  of  the  company's  objectives 
in  that  they  are  adopted  to  facilitate 
equity-based  compensation  to 
employees  and  thus  provide  incentive 


to  employees  to  further  the  financial 
health  of  the  company — a  goal  that  is  by 
its  nature  consistent  with  any  approved 
plan. 

Third,  the  Exchange  proposes  to 
amend  its  annual  report  requirements. 
The  Exchange  proposes  to  require  that 
a  company  mail  to  shareholders  by  the 
specified  date  either  an  aimual  report  or 
a  Form  10-K  (Form  20-F  for  Non-U.S. 
issuers)  with  an  indication  that  is  in  lieu 
of  the  annual  report.^  Due  to  longer 
mailing  and  processing  time, 
international  companies  will  have  a 
maximum  period  following  the  SEC 
filing  deadlines  of  45  days  to  mail  either 
the  annual  report  or  Form  20-F  (with  an 
indication  that  it  is  in  Lieu  of  the  annual 
report),  where  domestic  issuers  have  30 
days.^ 

For  companies  that  are  unable  to 
timely  file  a  Form  10-K  (or  Form  20-F), 
the  Exchange  proposes  to  consider  why 
the  filing  cannot  be  made,  evaluate  the 
continued  listing  status  of  the  company 
in  light  of  the  specific  facts  presented, 
and  require  that  the  company  issue  a 
press  release.  Once  the  Form  10-K  (or 
Form  20-F)  is  filed,  the  Exchange 
proposes  to  require  a  mailing  of  the 
Form  10-K  (or  Form  20-F)  or  an  annual 
report  to  shareholders  within  15  days 
(30  days  for  a  Non-U.S.  issuer).* 

Additionally,  the  Exchange  proposes 
to  permit  companies  to  distribute  the 
annual  reports  or  SEC  forms 
electronically  to  beneficial  holders  who 
give  prior  written  consent.  Such  consent 
must  be  in  writing,  which  may  be  in  the 
form  of  electronic  mail." 

Failtue  to  comply  with  these 
requirements  will  result  in  presentation 
of  the  company's  situation  to  Exchange 
staff  for  appropriate  action.  Such  action 
could  include  the  determination  to 
proceed  with  suspension  of  trading  and 
application  to  the  SEC  to  delist  the 
security. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  the  proposed  rule 
change  is  the  requirement  under  section 
6(b)(5)i''  that  an  Exchange  have  rules 
that  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 


'■This  proWsion  will  apply  to  both  U.S.  and  Non- 
U.S.  issuers. 


^See  Amendment  No.  1,  supra  note  3.  Domestic 
companies  are  required  to  submit  their  annual 
filings  on  Form  10-K  to  the  SEC  within  90  days  of 
the  fiscal  year  end.  International  companies  are 
required  to  submit  their  annual  Hlings  on  Form  20- 
F  within  180  days  of  the  fiscal  year  end. 

'Id. 

'Id. 

^Id. 

'0  15U.S.C78f(b)(5). 
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and,  in  gener  il,  to  protect  investors  and 
the  public  interest. 


B.  Self-Reguh 
Statement  on 


\tory  Organization's 
Burden  on  Competition 


Exchai  ige 


The 
the  proposed 
any  burden 
necessary  or 
of  the 


purpos  3s 


does  not  believe  that 
rule  change  will  impose 
o  1  competition  that  is  not 
I  ippropriate  in  furtherance 
of  the  Act. 


C.  Self-Regulat 
Statement  on 
Proposed  Rule 
Members,  Pai  ticipant 


ory  Organization 's 
Comments  on  the 
Change  Received  from 
'.s  or  Others 


cromments  were  solicited 
respect  to  the  proposed 


with 


No  written 
or  received 
rule  change 

m.  Date  of  Effectiveness  of  the 
Proposed  rulf  Change  and  Timing  for 
Commission  Action 

Within  35  aays  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commissionr  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  «asons  for  so  finding  or 
(ii)  as  to  whic  ti  the  Exchange  consents, 
the  Commissi  on  will: 

(a)  By  ordei 
rule  change,  ct 

(b)  Institute 
whether  the 
should  be  di 


approve  the  proposed 


proceedings  to  determine 
[proposed  rule  change 
pproved. 


isi 

rv.  Solicitatic  n  of  Conunents 

Interested  j  ersons  are  invited  to 
submit  writte  i  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Perse  ns  making  written 
submissions  !  bould  file  six  copies 
thereof  with  t  le  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  \  l^ashington,  DC  20549- 
0609.  Copies  jf  the  submission,  all 
subsequent  aiiendments,  all  written 
statements  wi  th  respect  to  the  proposed 
rule  change  tl  lat  are  filed  with  the 
Commission,  md  all  written 
communicatii  »ns  relating  to  the 
proposed  rule  change  between  the 
Commission  i  md  any  person,  other  than 
those  that  ma  r  be  withheld  fi-om  the 
public  in  accc  rdance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commissi  9n's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  affice  of  the  Exchange.  All 
submissions  <  hould  refer  to  File  No. 
SR-NYSE-9g  -14  and  should  be 
submitted  by  Vlarch  1,  2000. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-2881  Filed  2-8-00:  8:45  am) 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42377;  File  No.  SR-Phlx- 
99-24] 

Self-Regulatory  Organizations;  Notice 
of  Withdrawal  of  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  the 
Establishment  of  a  Fee  to  Members  for 
Receiving  On-Line  Options  information 

February  2,  2000. 

On  Jime  29, 1999,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule 
change,  pursuant  to  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^  to 
adopt  a  fee  for  the  transmission  to 
members  of  option  trade  information  on 
a  real-time  trade  basis.  Notice  of  the 
proposed  rule  change  was  published  on 
August  12,  1999,  in  the  Federal 
Register,  to  solicit  comments  from 
interested  persons. ^  On  December  28, 
1999.  the  Exchange  withdrew  the 
proposed  rule  change.* 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-2966  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  8010-01-M 


UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts  i 

AGENCY:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  finalized  policy 

development  agenda. 


'■17CFR20O.3O-3(a)(12). 

'15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  Securities  Exchange  Act  Release  No.  41711 
(August  5.  1999).  64  FR  44073. 

■*  See  Letter  from  John  Dayton,  Counsel,  Phlx,  to 
Nancy  Sanow,  Senior  Special  Counsel,  Division  of 
Market  Regulation,  SEC,  dated  IJecember  23,  1999. 

5  17CFR20O.3O-3(a)(12). 


SUMMARY:  As  part  of  its  statutory 
authority  and  responsibility  to  analyze 
sentencing  issues,  including  operation 
of  the  federal  sentencing  guidelines,  and 
in  accordance  with  Rule  5.2  of  its  Rules 
of  Practice  and  Procedure,  the 
Commission  proposed,  in  December 
1999,  certain  priorities  as  the  focus  of  its 
policy  development  work,  including 
amendments  to  guidelines,  policy 
statements,  and  commentary,  for  the 
amendment  cycle  ending  May  1 ,  2000. 
The  Commission  was  reconstituted  in 
November  1999,  in  the  middle  of  that 
amendment  cycle.  Due  to  the  resulting 
constraints  of  an  abbreviated 
amendment  cycle,  the  Commission  has 
proposed  as  its  priorities  for  the 
amendment  cycle  ending  May  1,  2000 
only  those  items  the  Commission  might 
be  able  to  conclude  by  its  statutory 
deadline  of  May  1. 

The  Commission  published  a  notice 
of  these  proposed  priorities  in  the 
Federal  Register  on  December  8, 1999. 
See  64  FR  68,715,  Dec.  8  ,1999.  After 
reviewing  public  comment  received 
pursuant  to  this  notice,  the  Commission 
has  decided  to  limit  its  current  policy 
development  priorities  principally  to 
the  following  areas:  (i)  Implementation 
of  legislative  directives  and  other  high 
priority  crime  legislation  enacted  by  the 
105th  Congress  for  which  guideline 
amendments  were  not  developed  or 
finalized  by  the  previous  Commission; 
emd  (ii)  resolution  of  a  limited  nvunber 
of  high  priority  circuit  conflicts  in 
guideline  interpretation,  with  the  goal  of 
enhancing  the  consistency  with  which 
the  guidelines  are  applied. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Affairs 
Officer,  Telephone:  (202)  502-4590. 
SUPPLEMENTARY  INFORMATION: 
Priorities. "The  specific  policy 
development  issues  that  comprise  the 
Commission's  finalized  agenda  are  as 
follows — 

I.  Legislative  Directives 

The  Commission  has  identified  the 
implementation  of  the  following 
directives  as  a  priority  for  this 
amendment  cycle: 

(A)  The  No  Electronic  Theft  (NET)  Act 
of  1997 — Congress  directed  the 
Commission,  under  emergency 
amendment  authority,  to  ensure  that:  (1) 
The  guideline  penalties  for  intellectual 
property  offenses  are  sufficiently 
-stringent  to  deter  those  crimes;  and  (2) 
the  guidelines  pertaining  to  intellectual 
property  offenses  provide  for 
consideration  of  the  retaul  value  and 
quantity  of  infiringed  items. 

(B)  The  Telemarketing  Fraud 
Prevention  Act  of  1998— Congress 
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directed  the  Commission,  under 
emergency  authority,  to  provide:  (1) 
Substantially  increased  penalties  for 
persons  convicted  of  telemarketing 
offenses;  (2)  an  additional  sentencing 
enhancement  if  the  offense  involved 
sophisticated  means,  including  but  not 
limited  to  sophisticated  concealment 
efforts;  and  (3)  an  additional  sentencing 
enhancement  for  cases  in  which  a  large 
number  of  vulnerable  victims  are 
affected  by  a  fraudulent  scheme  or 
schemes.  The  Conunission  promulgated 
emergency  amendments  in  September 
1998  in  response  to  this  directive,  but 
they  must  be  re-promidgated  in  this 
amendment  cycle  to  be  made 
permanent. 

(C)  The  Wireless  Telephone 
Protection  Act  of  1998— -Congress 
directed  the  Conmiission  to  review  and, 
if  appropriate,  amend  the  guidelines  to 
provide  an  appropriate  penalty  for 
offenses  involving  the  fraudulent 
cloning  of  wireless  telephones. 

(D)  The  Identity  Theft  and 
Assumption  Deterrence  Act  of  1998 — 
Congress  directed  the  Commission  to 
review  and,  if  appropriate,  amend  the 
guidelines  to  provide  an  appropriate 
penalty  for  each  offense  imder  18  U.S.C. 
1028  (fraud  in  connection  with 
identifrcation  documents). 

(E)  The  Protection  of  Children  from 
Sexual  Predators  Act  of  1998 — Congress 
directed  the  Commission  to:  (1)  Provide 
a  sentencing  enhancement  for  offenses 
relating  to  the  transportation  of 
individuals  for  illegal  sexual  activity;  (2) 
provide  a  sentencing  enhancement  if  the 
defendant  used  a  computer  in 
coimection  with  a  sexual  offense  against 
a  minor;  (3)  provide  a  sentencing 
enhancement  if  the  defendant 
knowingly  misrepresented  the 
defendant's  identity  in  connection  with 
a  sexual  offense  against  a  minor;  (4) 
increase  the  penalties  in  any  case  in 
which  the  defendant  engaged  in  a 
pattern  of  activity  involving  the  sexual 
abuse  or  exploitation  of  a  minor;  and  (5) 
amend  the  guidelines  to  clarify  that  the 
term  "distribution  of  pornography"  in 
the  guidelines  relating  to  distribution  of 
child  pornography  applies  to 
distribution  for  monetary  remuneration 
or  for  a  non-pecimiary  interest. 

n.  other  High  Priority  Crime 
Legislation 

The  Comnussion  will  consider 
amendments  to  the  sentencing 
guidelines  to  implement  the  following 
additional  high  priority  crime 
legislation: 

(A)  The  Methamphetamine 
Trafficking  Control  Act  of  1998— This 
Act  does  not  contain  a  directive,  but  it 
increased  the  penalties  for 


manufacturing,  importing,  or  trafficking 
in  methamphetamine  by  reducing  by 
one-half  the  quantity  of 
methamphetamine  required  to  trigger 
the  various  mandatory  minimum 
sentences  in  the  drug  statutes. 

(B)  Firearms  Legislation — In  Public 
Law  105-386,  Congress  amended  18 
U.S.C.  §  924(c)  to:  (1)  Create  a  tiered 
system  of  sentencing  enhancement 
ranges,  each  with  a  mandatory 
minimum  and  presumed  life  maximum, 
in  cases  in  which  a  firearm  is  involved 
in  a  crime  of  violence  or  drug  trafficking 
offense  (the  pertinent  minimum 
sentence  being  dependent  on  whether 
the  firearm  was  possessed,  brandished, 
or  discharged);  (2)  change  the 
mandatory  minimum  for  second  or 
subsequent  convictions  imder  §  924(c) 
irom  20  to  25  years;  and  (3)  broadly 
define  the  term  "brandish." 

In  Public  Law  105-277  (section  121  of 
the  General  Provisions),  Congress 
amended  18  U.S.C.  922  to  prohibit  an 
alien  who  is  lawfully  present  in  the 
United  States  under  a  non-immigrant 
visa  from  possessing  or  otherwise  being 
involved  in  a  firearms  offense. 

m.  Circuit  Conflicts 

As  it  has  in  the  past,  the  Commission 
has  also  identified  as  a  priority  the 
resolution  of  a  niunber  of  conflicts 
among  the  circuit  courts  on  sentencing 
guideline  issues.  See  Braxton  v.  United 
States.  500  U.S.  344  (1991).  The 
Commission,  working  with  the  Criminal 
Law  Committee  of  the  Judicial 
Conference,  the  United  States 
Department  of  Justice,  and  other 
interested  participants  in  the  federal 
criminal  justice  system,  has  identified 
the  following  circuit  conflict  issues  as 
priorities  for  this  amendment  cycle: 

(A)  Whether  for  purposes  of 
downward  departiu-e  from  the  guideline 
range  a  "single  act  of  aberrant  behavior" 
(Chapter  1,  Part  A.  §4(d))  includes 
multiple  acts  occurring  over  a  period  of 
time.  Compare  United  States  v. 
Gmndmaison.  77  F.3d  555  (1st  Cfr. 
1996)  (Sentencing  Commission  intended 
the  word  "single"  to  refer  to  the  crime 
committed;  therefore,  "single  acts  of 
aberrant  behavior"  include  multiple  acts 
leading  up  to  the  commission  of  the 
crime;  the  district  court  should  review 
the  totality  of  circiunstances);  with 
United  States  v.  Marcello,  13  F.3d  752 
(3d  Cir.  1994)  (single  act  of  aberrant 
behavior  requires  a  spontaneous, 
thoughtless,  single  act  involving  lack  of 
planning). 

(B)  Whether  the  enhanced  penalties  in 
§  2D1.2  (Drug  Offenses  Occurring  Near 
Protected  Locations  or  Involving 
Underage  or  Pregnant  Individuals) 
apply  only  when  the  defendant  is 


convicted  of  an  offense  referenced  to 
that  guideline  or,  alternatively, 
whenever  the  defendant's  relevant 
conduct  included  drug  sales  in  a 
protected  location  or  involving  a 
protected  individual.  Compare  United 
States  V.  Chandler,  125  F.3d  892,  897- 
98  (5th  Cir.  1997)  ("First,  utilizing  the 
Statutory  Index  located  in  Appendix  A, 
the  court  determines  the  offense 
guideline  section  'most  applicable  to  the 
offense  of  conviction.' "  Once  the 
appropriate  guideline  is  identified,  a 
coiul  can  take  relevant  conduct  into 
account  only  as  it  relates  to  factors  set 
forth  in  that  guideline);  with  United 
States  V.  Clay.  117  F.3d  317  (6th  Cir.), 
cert,  denied,  118  S.  Ct.  395  (1997) 
(applying  §  2D  1.2  to  defendant 
convicted  only  of  possession  with  intent 
to  distribute  under  21  U.S.C.  841  (but 
not  convicted  of  any  statute  referenced 
to  §  2D1.2)  based  on  underlying  facts 
indicating  defendant  involved  a  juvenile 
in  drug  saJes). 

(C)  Whether  the  fraud  guideline 
enhancement  for  "violation  of  any 
judicial  or  administrative  order, 
injiuiction,  decree,  or  process" 

(§  2F1. 1(b)(4)(B))  applies  to  falsely 
completing  bankruptcy  schedules  and 
forms.  Compare  United  States  v.  Saacks, 
131  F.3d  540  (5th  Cir.  1997)  (bankruptcy 
fraud  implicates  the  violation  of  a 
judicial  or  administrative  order  or 
process  within  the  meaning  of 
§  2F1. 1(b)(3)(B));  with  United  States  v. 
Shadduck.  112  F.3d  523  (1st  Cir.  1997) 
(falsely  filling  out  bankruptcy  forms 
does  not  violate  judicial  process  since 
the  debtor  is  not  accorded  a  position  of 
trust). 

(D)  Whether  sentencing  courts  may 
consider  post-conviction  rehabilitation 
while  in  prison  or  on  probation  as  a 
basis  for  downward  departure  at 
resentencing  following  an  appeal. 
Compare  United  States  v.  Rhodes,  145 
F.3d  1375, 1379  (D.C.  Cir.  1998)  (post- 
conviction rehabilitation  is  not  a 
prohibited  factor  and,  therefore, 
sentencing  courts  may  consider  it  as  a 
possible  ground  for  downward 
departing  at  resentencing);  with  United 
States  v.  Sims.  174  F.3d  911  (8th  Cir. 
1999)  (district  court  lacks  authority  at 
resentencing  following  an  appeal  to 
depart  on  ground  of  post-conviction 
rehabilitation  which  occurred  after  the 
original  sentencing;  refuses  to  extend 
holding  regarding  departures  for  post- 
offense  rehabilitation  to  conduct  that 
occiu^  in  prison;  departure  based  on 
post-conviction  conduct  infringes  on 
statutory  authority  of  the  Biu^au  of 
Prisons  to  grant  good-time  credits.). 

(E)  Whether  a  court  can  base  an 
upward  departure  on  conduct  that  was 
dismissed  or  uncharged  as  part  of  a  plea 
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IV.  Technica]  and  Conforming 
Amendments 


The  Commission 
several  minoi 
amendments 
the  technical 
Manual. 


expects  to  consider 
technical  or  conforming 
necessary  for  maintaining 
iccuracy  Guidelines 


Miscellaneou ; 


Reports, 
other  informa^i 
policy 

in  this  notice 
the  Commissibn 


proposed  amendments,  and 
ion  pertaining  to  the  final 
develo  iment  priorities  described 
may  be  accessed  through 
s  website  at 


WWW.USSC.g07. 

The  Coram  ssion  received  and 
considered  pi  iblic  comment  concerning 
other  issues  tJ  lat  the  Commission  should 
include  in  its  priorities  for  this 
amendment  c^cle.  The  Commission  may 


address  these 


Authority:  2f 
Rules  of  Practic  e 


issues  in  the  future. 


U.S.C.  994(a).  (o);  USSC 
and  Procedure  5.2. 


Diana  E.  Murp  ly, 

Chair. 

|FR  Doc.  0(>-29b4  Filed  2-8-00;  8:45  am) 

BILUNG  CODE  221 1-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3236] 
Commonwfea  th  of  Pennsylvania 

Cumberlani  1  County  and  the 
contiguous  cc  unties  of  Adams, 
Dauphin,  Frajiklin,  Perry,  and  York  in 
the  Common\  wealth  of  Pennsylvania 
constitute  a  d  saster  area  as  a  result  of 
damages  caus  jd  by  a  fire  that  occurred 
on  December  18,  1999  in  the  Borough  of 
Carlisle.  Appl  ications  for  loans  for 
physical  dam  ige  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  March  24,  2000,  and  for 
economic  injury  until  the  close  of 
business  on  C  ctober  24,  2000  at  the 
address  listec  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Adr  linistration.  Disaster  Area 
1  Office,  360  lainbow  Boulevard  South, 
3rd  Floor,  Ni<  gara  Falls,  NY  14303. 

The  interes  rates  are: 


For  Physical  pamage 

Homeowners 

elsewhere: 
Homeowners 

elsewhere: 


with  credit  available 
^500% 

without  credit  available 
750% 


Businesses  with  credit  available 

elsewhere:  8.000% 
Businesses  and  non-profit  organizations 

without  credit  available  elsewhere: 

4.000% 
Others  (including  non-profit 

organizations)  with  credit  available 

elsewhere:  6.750% 

For  Economic  Injury 

Businesses  and  small  agricultiiral 
cooperatives  without  credit  available 
elsewhere:  4.000% 
The  numbers  assigned  to  this  disaster 

are  323605  for  physical  damage  and 

9G6200  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  24,  2000. 
Aida  Alvarez, 
Administrator. 
[FR  Doc.  00-2949  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  802S-01-U 


OFRCE  OF  SPECIAL  COUNSEL 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Office  of  Special  Counsel. 
ACTION:  Notice  of  revised  description  of 
Privacy  Act  system  of  records. 

SUMMARY:  The  Office  of  Special  Counsel 
(OSC)  published  a  notice  in  the  Federal 
Register  on  November  19,  1999,  relating 
to  the  system  of  records  maintained  in 
connection  with  the  agency's  program 
responsibilities.  The  notice  announced 
administrative  changes  to  prior  system 
notices,  as  well  as  a  proposed  revision 
of  the  system  notice  for  the  system  of 
records,  by  amendment  of  the 
description  of  two  existing  routine  uses, 
and  the  addition  of  a  new  routine  use. 
This  notice  revises  the  description  of 
the  system  of  records  as  published  in 
November  to  correct  a  technical  error  in 
the  numbering  of  certain  routine  uses 
shown  in  that  notice. 

DATES:  The  revision  made  by  this  notice 
will  be  effective  Febraury  9,  2000. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Erin  M.  McDonnell,  Associate  Special 
Counsel  for  Planning  and  Advice,  U.S. 
Office  of  Special  Counsel,  at  (202)  653- 
8971,  or  the  address  shown  below. 

ADDRESSES:  U.S.  Office  of  Special 
Counsel,  1730  M  Street,  NW, 
Washington,  DC  20036-4505. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  5  U.S.C.  552a(e)(4)  and  (11),  the  OSC 
published  a  notice  appearing  at  64  FR 
63359  (November  19,  1999).  relating  to 
the  system  of  records  known  as  OSC/ 
GOVT-1,  OSC  Complaint,  Litigation 


and  Political  Activity  Files.  This  system 
of  records  is  maintained  in  connection 
with  the  agency's  program 
responsibilities. 

The  notice  announced  administrative 
changes  to  prior  system  notices,  to 
update  information  about  individuals 
covered  by  the  system,  records  in  the 
system,  authority  for  maintenance  of  the 
system,  the  system  manager, 
retrievability  of  records,  access  controls, 
and  records  source  categories;  to  update 
legal  citations;  and  to  makeiechnical 
corrections.  The  notice  also  announced 
a  proposed  revision  of  the  system  notice 
for  OSC/GOVT-1,  by  amendment  of  the 
description  of  two  existing  routine  uses, 
and  the  addition  of  a  new  routine  use. 

The  November  19th  notice  also 
advised  that  the  revised  and  new 
routine  uses  would  become  effective  30 
days  after  publication,  unless  comments 
received  in  writing  by  the  OSC  before 
then  warranted  further  changes.  Since 
the  OSC  received  no  comments  on  the 
proposed  revised  and  new  routine  uses, 
they  became  effective  on  December  20, 
1999. 

Pursuant  to  5  U.S.C.  552a(e)(4),  this 
notice  is  to  correct  a  technical  error  in 
the  nimibering  of  certain  routine  uses 
described  in  the  November  19th  notice. 
Specifically,  the  routine  use  identified 
as  "h"  inadvertently  combined  the  text 
of  two  separate  routine  uses,  which 
should  have  been  denominated  as 
routine  uses  "h"  and  "i." 

The  description  published  at  64  FR 
63359  (November  19, 1999)  of  the 
system  of  records  known  as  OSC/ 
GOVT-1  is  hereby  incorporated  by 
reference,  and  is  revised  as  incorporated 
to  reflect  the  correct  numbering  and  text 
of  routine  uses  "h"  and  "i,"  as  follows: 

"h.  To  disclose  information  to  any  source 
from  which  additional  information  is 
requested  (to  the  extent  necessary  to  identify 
the  individual,  inform  the  source  of  the 
purpose(s)  of  the  request,  and  to  identify  the 
type  of  information  requested),  where 
necessary  to  obtain  information  relevant  to 
an  agency  decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  letting  of  a  contract,  or  the 
issuance  of  a  license,  grant,  or  other  benefit; 

i.  To  disclose  information  to  the  Office  of 
Management  and  Budget  (OMB)  at  any  stage 
in  the  legislative  coordination  and  clearance 
process  in  connection  with  private  relief 
legislation,  as  set  forth  in  OMB  Circular  No. 
A-19;" 

Dated:  February  2,  2000. 
Elaine  Kaplan, 
Special  Counsel. 

[FR  Doc.  00-2876  Filed  2-8-00;  8:45  am) 
BNXING  CODE  74O5-01-f> 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3214] 

Notice  of  Meeting;  International 
Telecommunication  Advisory 
Committee  Development  Sector 

The  Department  of  State  announces 
an  open  meeting  for  the  purpose  of 
preparing  for  and  forming  the  U.S. 
Delegation  to  the  upcoming  March  2-3. 
2000  meeting  of  the  ITU-Development 
Sector  Telecommunications 
Development  Advisory  Group  (TDAG). 
The  meeting  will  also  prepare  for 
additional  ITU-D  meetings  that 
includes  the  follov«ng:  February  28: 
Gender  Issues;  February  29  Private 
Sector  Subgroup  of  the  TDAG;  March  1: 
mj-D  Study  Groups  1&2  Management 
Team  and  TDAG  Chairpersons  and 
Vice-Chairs.  The  meeting  vkrill  be  held 
from  9:30-11:30  on  Thursday,  February 
10,  2000,  in  Room  3524,  Main  State. 
Members  of  the  general  public  may 
attend  these  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admission  of  public 
members  will  be  limited  to  seating 
available.  Entrance  to  the  Department  of 
State  is  controlled;  people  intending  to 
attend  this  meeting  should  send  a  fax  to 
202-647-7407  no  later  than  24  hours 
before  the  meeting.  This  fax  should 
provide  the  name  of  the  meeting,  (TDAG 
Prep  Meeting)  and  date  of  the  meeting, 
your  name,  social  security  number,  date 
of  birth,  and  organizational  affiliation 
one  of  the  following  valid  photo 
identifications  will  be  required  for 
admittance:  U.S.  driver's  license,  U.S. 
passport,  U.S.  Government 
identification  card.  Enter  from  the  "C" 
Street  Main  Lobby;  in  view  of  escorting 
requirements,  non-Government 
attendees  should  plan  to  arrive  not  later 
than  15  minutes  before  the  meeting 
begins. 

Dated:  February  3,  2000. 
Doreen  F.  McGirr, 

Chair,  ITAC-D.  U.S.  Department  of  State. 
[FR  Doc.  00-3083  Filed  2-7-00;  12:40  pm] 
BILUNG  CODE  4710-45-4J 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation,  Marine  and  Land 
Radionavigation  Users  Conference 

agency:  Office  of  the  Assistant 

Secretary  for  Transportation  Policy, 

DOT. 

ACTION:  Notice  of  conference. 

SUMMARY:  The  U.S.  Department  of 
Transportation  and  the  U.S.  Department 
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of  Defense  are  conducting  an  open 
meeting  for  all  users  of  U.S. 
Government-provided  radionavigation 
systems.  The  purpose  of  the  meeting  is 
to  obtain  user  perspectives  on  Federal 
policies  and  plans  for  these  systems. 
Systems  to  be  covered  include  the 
Global  Positioning  System  (GPS); 
differential  GPS  and  other  GPS 
augmentations;  Loran-C;  VOR/DME; 
TACAN;  Radiobeacons;  and  ILS/MLS. 
Input  on  all  applications  of  these 
systems  is  welcome,  including 
navigation,  positioning,  surveying  and 
mapping,  timing,  network 
synchronization,  and  resource 
management.  All  users,  equipment 
manufacturers,  service  providers. 
Federal,  State,  and  local  government 
personnel,  and  any  others  with  an 
interest  in  these  systems  are  encouraged 
to  attend.  There  is  no  registration  fee  to 
attend  this  conference. 

The  meeting  will  be  held  in 
conjunction  with  the  Civil  GPS  Service 
Interface  Committee  meeting  on  March 
28,  29,  and  30,  2000,  at  the  Fair  Oaks 
Holiday  Inn  in  Fairfax,  Virginia.  Federal 
Government  radionavigation  policies 
and  plans  will  be  presented  on  March 
28  followed  by  reports  on  international 
and  timing  GPS  activities  on  March  29, 
and  State  and  Locality  GPS  activities  on 
the  morning  of  March  30.  The  afternoon 
of  March  30,  beginning  at  1  p.m.  is 
reserved  exclusively  for  questions  and 
answers  regarding  current  and  future 
U.S.  Government  policies  and  plans  in 
the  Federal  Radionavigation  Plan. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Further  Information  Contact:  To  obtain 
an  information/registration  package, 
please  contact  Carol-Ann  Courtney  at 
the  Volpe  National  Transportation 
Systems  Center:  Conference  Office 
(DTS-930);  55  Broadway,  Cambridge, 
MA  02142.  Tel:  (617)  494-2686.  Fax: 
(617)494-2569. 

Issued  in  Washington.  DC  on  February  3, 
2000. 

Joseph  F.  Canny, 

Deputy  Assistant  Secretary  for  Navigation 
Systems  Policy. 

(FR  Doc.  00-2951  Filed  2-8-00;  8:45  am] 
BILUNG  CODE  4910-e2-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2000-6780] 

Collection  of  Information  by  Agency 
Under  Review  by  Office  of 
Management  and  Budget 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  intends  to  request  the 
approval  of  the  Office  of  Management 
and  Budget  (OMB)  for  the  renewal  of 
Information  Collection  Requests  (ICRs). 
These  ICRs  comprise:  (1)  Security  of 
Passenger  Vessels  and  Passenger 
Terminals,  (2)  Plan/Drawing  Approval 
and  Records  for  Safety  Valves — 46  CFR 
part  162,  (3)  Vital  System  Automation— 
46  CFR  parts  52,  56,  58,  61,  62,  llO.'lll, 
and  113,  and  (4)  Marine  Occupational 
Health  and  Safety  Standards  for 
Benzene.  Before  submitting  the  ICRs  to 
OMB,  the  Coast  Guard  is  asking  for 
comments  on  the  collections  described 
below. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  April  10,  2000. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  System  (DMS) 
(USCG-2000-6780),  U.S.  Department  of 
Transportation  (DOT),  room  PL-^01, 
400  Seventh  Street  SW.,  Washington, 
DC  20590-0001,  or  deliver  them  to  room 
PL-401,  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
Request.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  Y6u 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov  and  also 
•  from  Commandant  (G-Sn-2),  U.S.  Coast 
Guard  Headquarters,  room  6106  (Attn: 
Barbara  Davis),  2100  Second  Street  SW.. 
Washington.  DC  20593-0001.  The 
telephone  number  is  202-267-2326. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326.  for 
questions  on  this  document.  With 
questions  on  the  docket,  ask  Dorothy 
Walker.  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-9330. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
comments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  document 
(USCG-2000-6780)  and  the  specific  ICR 
to  which  each  comment  applies,  and 
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give  the  reason(s) 


Please  submit  all  comments  and 


attachments  in  an 
larger  than  8V2  by 
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or  each  comment. 


imbound  format  no 

^  ^  11  inches,  suitable  for 

copying  and  electronic  filing.  Persons 
wanting  acknowladgment  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

Information  Collection  Requests 

1.  Title:  Security  of  Passenger  Vessels 
and  Passenger  Tecminals. 

OMB  Control  Number  2115-0622. 

Summary:  The  purpose  of  the  rules  on 
the  security  of  passenger  vessels  and 
passenger  terminals  is  to  deter,  or 
mitigate  the  results  of,  terrorism  and 
other  unlawful  acts  against  such  vessels 
and  terminals.  The  rules  should  reduce 
the  likelihood  of  such  acts  and  should 
reduce  the  damag^  to  property  and 
injury  to  persons,  if  such  acts  occur. 

Need:  33  U.S.C,  1231  authorizes  the 
Coast  Guard  to  iss  ue  rules  for  the 
program  in  ports  iind  waters  safety.  33 
CFR,  parts  120  and  128,  contain  the 
rules  for  the  seciu  ity  for  passenger 
vessels  and  passei  iger  terminals 
regulations. 

flesponc/en/s:  Cartain  owners  of 
passenger  vessels  and  passenger 
terminals. 

Frequency:  On  1  x:casion. 

Bunlen:  The  estimated  burden  is 
1,811  hours  annually. 

2.  Title:  Plan/Dtawing  Approval  and 
Records  for  SaSetj  Valves — 46  CFR  part 
162.  J 

OMB  Control  Number:  2115-0525. 

Summary;  Requirements  for 
submission  of  plaps  and  drawings  and 
test  reports  for  safety  equipment  and 
materials  are  necfssary  so  the  Coast 
Guard  can  detemline  whether  items 
meet  minimum  1«  vels  of  safety  and 
performance  and  whether  they  serve  to 
identify  the  appmved  items. 

Need:  46  U.S.C  3306  authorizes  the 
Coast  Guard  to  pi  omulgate  rules  for  the 
safety  of  personni  si  and  property  on 
board  vessels.  Sei  :tions  of  46  CFR  part 
162  contain  rules  on  approval  of  plans 
and  drawings  for  of  safety  valves. 

Respondents:  Equipment 
manufacturers. 

Frequency:  On  occasion. 

Bunden:  The  estimated  burden  is  58 
hours  annually. 

3.  Title:  Vital  System  Automation — 46 
CFR  parts  52.  56,58,61,  62,  110,  111. 
and  113. 

OMB  Control  I\  umber:  2115-0548. 

Summary:  Thii  collection  pertains  to 
the  vital  system  a  utomation  on 
commercial  vessi  ils  that  is  necessary  to 
protect  personne  and  property  on  board 
U.S. -flag  vessels. 

Need:  46  U.S.C .  3306  authorizes  the 
Coast  Guard  to  p  omulgate  rules  for  the 


safety  of  personnel  and  property  on 
board  vessels.  Sections  of  46  CFR  parts 
52,  56,  58,  62,  110,  111,  and  113  contain 
rules  on  the  automation  of  vital  systems. 

Respondents:  Vessel  designers, 
shipyards,  manufacturers,  and  vessel 
owners. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
57,375  hours  annually. 

4.  Title:  Marine  Occupational  Health 
and  Safety  Standards  for  Benzene — 46 
CFR  part  197,  subpart  C. 

OMB  Control  Number:  2115-0586. 

Summary:  To  protect  marine  workers 
from  exposure  to  toxic  Benzene  vapor, 
the  Coast  Guard  implemented  46  CFR 
part  197,  subpart  C. 

Need:  This  information  collection  is 
vital  to  verifying  compliance. 

Respondents:  Vessel  owners  and 
operators. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
59,775  hours  annually 

Dated:  February  1,  2000. 
G.N.  Naccara, 

Rear  Admiral.  U.S.  Coast  Guard,  Director  of 
Information  and  Technology. 
(FR  Doc.  00-2895  Filed  2-S-OO;  8:45  am] 
BHJJNO  CODE  4S10-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Submission  Deadline  for 
International  Slots  for  the  Winter  2000/ 
2001  Scheduling  Season 

AGENCY:  Department  of  Transportation. 

FAA. 

ACTION:  Notice  of  submission  deadline. 

SUMMARY:  On  October  1, 1999.  the  FAA 
amended  the  regulations  governing 
takeoff  and  landing  slots  and  slot 
aillocation  procedures  at  certain  High 
Density  Traffic  Airports  as  a  result  of 
the  "Open  Transborder"  Agreement 
between  the  Government  of  the  United 
States  and  the  Government  of  Canada. 
One  element  of  this  final  rule 
established  that  the  deadline  for 
submission  of  requests  for  international 
slots  will  be  published  in  a  Federal 
Register  notice  for  each  scheduling 
season.  The  purpose  of  the  amendment 
is  for  the  FAA  deadline  for  international 
slots  requests  to  coincide  with  the 
International  Air  Transport  Association 
deadline  for  submission  of  international 
requests.  In  accordance  with  this 
amendment,  the  FAA  announces  in  this 
notice  that  the  deadline  for  submitting 
requests  for  international  slots  for 
allocation  under  14  CFR  93.217  is  May 
10,  2000. 


DATES:  Requests  for  international  slots 
must  be  submitted  no  later  than  May  10. 
2000. 

ADDRESSES:  Requests  may  be  submitted 
by  mail  to  Slot  Administration  Office. 
AGC-230.  Office  of  the  Chief  Counsel. 
800  Independence  Ave.,  SW., 
Washington,  DC  20591;  facsimile:  202- 
267-766B;  ARING:  DCAYAXD;  email 
address:  9-A  WA-slotadmin@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorelei  D.  Peter.  Airspace  and  Air 
Traffic  Law  Branch.  Regulations 
Division.  Office  of  the  Chief  Coimsel. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone 
number:  202-267-3073. 

Issued  in  Washington,  DC  on  Febru^  3. 
2000. 

James  W.  Whitlow, 
Deputy  Chief  Counsel. 
[FR  Doc.  00-2957  Filed  2-8-00;  8:45  ami 
BNXINQ  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Federal  Railroad 
Administration.  DOT. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Railroad  Administration  (FRA) 
hereby  announces  that  it  is  seeking 
renewal  of  the  following  currently 
approved  information  collection 
activities.  Before  submitting  these 
information  collection  requirements  for 
clearance  by  the  Office  of  Management 
and  Budget  (OMB),  FRA  is  soliciting 
public  conunent  on  specific  aspects  of 
the  activities  identified  below. 
DATES:  Comments  must  be  received  no 
later  than  April  10.  2000. 
ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  following  proposed 
activities  by  mail  to  either:  Mr.  Robert 
Brogan,  Office  of  Safety,  Planning  and 
Evaluation  Division,  RRS-21.  Federal 
Raihoad  Administration,  1120  Vermont 
Ave.,  NW,  Mail  Stop  17.  Washington. 
DC  20590,  or  Ms.  Dian  Deal,  Office  of 
Information  Technology  and 
Productivity  Improvement.  RAD-20, 
Federal  Railroad  Administration,  1120 
Vermont  Ave.,  NW.  Mail  Stop  35, 
Washington.  DC  20590.  Commenters 
requesting  FRA  to  acknowledge  receipt 
of  their  respective  comments  must 


include  a  self-addressed  stamped 
postcard  stating,  "Comments  on  OMB 
control  number _.  Alternatively, 
comments  may  be  transmitted  via 
facsimile  to  (202)  493-6265  or  (202) 
493-6170,  or  E-mail  to  Mr.  Brogan  at 
robert.brogan@fra.dot.gov,  or  to  Ms. 
Deal  at  dian.deal@fra.dot.gov.  Please 
refer  to  the  assigned  OMB  control 
number  in  any  correspondence 
submitted.  FRA  will  summarize 
comments  received  in  response  to  this 
notice  in  a  subsequent  notice  and 
include  them  in  its  information 
collection  submission  to  OMB  for 
approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW,  Mail  Stop  17,  Washington, 
DC  20590  (telephone:  (202)  493-6292) 
or  Dian  Deal,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW,  Mail  Stop  35,  Washington, 
DC  20590  (telephone:  (202)  493-6133). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  No.  104-13,  §2,  109  Stat. 
163  (1995)  (codified  as  revised  at  44 
U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
conmient  on  information  collection 
activities  before  seeking  approval  for 
reinstatement  or  renewal  by  OMB.  44 
U.S.C.  3506(c)(2)(A);  5  CFR  1320.8(d)(1), 
1320.10(e)(1),  1320.12(a).  Specifically, 
FRA  invites  interested  respondents  to 
comment  on  the  following  summary  of 
proposed  information  collection 
activities  regarding  (i)  whether  the 
information  collection  activities  are 
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necessary  for  FRA  to  properly  execute 
its  functions,  including  whether  the 
activities  will  have  practical  utility;  (ii) 
the  accuracy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
activities,  including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  [e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
3506(c)(2)(A)(I)-(iv);  5  CFR 
1320.8(d)(l)(I)-(iv).  FRA  beUeves  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  burdens  associated  with 
the  collection  of  information  mandated 
by  Federal  regulations.  In  summary, 
FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  reduce 
reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  ftiendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Below  are  brief  summaries  of  eight 
currently  approved  information 
collection  activities  that  FRA  will 
submit  for  clearance  by  OMB  as 
required  under  the  PRA: 

Title:  Filing  of  Dedicated  Cars. 

OMB  Control  Number:  2130-0502. 

Abstract:  Title  49,  part  215  of  the 
Code  of  Federal  Regulations,  prescribes 
certain  conditions  to  be  followed  for  the 
movement  of  freight  cars  that  are  not  in 
compliance  with  this  Part.  These  cars 
must  be  identified  in  a  written  report  to 
FRA  before  they  are  assigned  to 


dedicated  service,  and  the  words 
"Dedicated  Service"  must  be  stenciled 
on  each  side  of  the  freight  car  body. 
FRA  uses  the  information  to  determine 
whether  the  equipment  is  safe  to  operate 
and  that  the  operation  qualifies  for 
dedicated  service.  See  49  CFR  215.5  (c) 
(2),  215.5  (d). 

Form  Numberfs):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  685  railroads. 

Frequency  of  Submission:  On 
occasion. 

Total  Responses:  6. 

Estimated  Annual  Burden:  6  hours. 

Status:  Regular  Review. 

Title:  Remotely  Controlled  Railroad 
Switch  Operations. 

OMB  Control  Number:  2130-0516. 

Abstract:  Title  49,  Section  218.30  of 
the  Code  of  Federal  Regulations  (CFR), 
ensures  that  remotely  controlled 
switches  are  lined  to  protect  workers 
who  are  vulnerable  to  being  struck  by 
moving  cars  as  they  inspect  or  service 
equipment  on  a  particular  track  or, 
alternatively,  occupy  camp  cars.  FRA 
believes  that  production  of  notification 
requests  promotes  safety  by  minimizing 
mental  lapses  of  workers  who  are 
simultaneously  handling  several  tasks. 
Sections  218.30  and  218.67  require  the 
operator  of  remotely  confrolled  switches 
to  maintain  a  record  of  each  notification 
requesting  blue  signal  protection  for 
fifteen  days.  Operators  of  remotely 
controlled  switches  use  the  information 
as  a  record  documenting  blue  signal 
protection  of  workers  or  camp  cars.  This 
record  also  serves  as  a  valuable  resource 
for  railroad  supervisors  and  FRA 
inspectors  monitoring  regulatory 
compliance. 

Fonn  Numbeiis):  N/A. 

Affected  Public:  Businesses. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


CFR  section 

Respondent 

universe 

(railroads) 

Total  annual 
responses 

Average  time 

per  response 

(minutes) 

Total  annual    ,    Total  annual 
burden  hours        burden  cost 

Blue  Signal  Protection .?. 

350 
600 

3,600,000  records 
4,000  notifications 



Camp  cars  

4^ 

4 

267 

$6,240,000 

6,942 

Total  Estimated  Annual  Burden: 
240,267  hours. 

Status:  Regular  Review. 

Title:  Bad  Order  and  Home  Shop 
Card. 

OMB  Control  Number:  2130-0519. 

Abstract:  Under  49  CFR  part  215,  each 
railroad  is  required  to  inspect  freight 
cars  placed  in  service  and  take  the 
necessary  remedial  action  when  defects 
are  identified.  Part  215  defects  are 


specific  in  nature  and  relate  to  items 
that  have  or  could  have  caused 
accidents  or  incidents.  Section  215.9 
sets  forth  specific  procedures  that 
raifroads  must  follow  when  it  is 
necessary  to  move  defective  cars  for 
repair  purposes.  For  example,  railroads 
must  affix  a  "bad  order"  tag  describing 
each  defect  to  each  side  of  the  freight 
car.  It  is  imperative  that  a  defective 
freight  car  be  tagged  "bad  order"  so  that 


it  may  be  readily  identified  and  moved 
to  another  location  for  repedr  purposes 
only.  At  the  repair  point,  the  "bad 
order"  tag  serves  as  a  repair  record. 
Railroads  must  retain  each  tag  for  90 
days  to  verify  that  proper  repairs  were 
made  at  the  designated  location.  FRA 
and  State  inspectors  review  all  pertinent 
records  to  determine  whether  defective 
cars  presenting  an  immediate  hazard  are 
being  moved  in  transportation. 
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Form  Nu/nbe/fsjt  N/A. 

Affected  Public:  Businesses. 

Frequency  of  Su  amission:  On 
occasion. 

Respondent  Uni  'erse:  685  railroads. 

Total  Responses  50,000  tags. 

Average  Time  pt  r  Response:  10 
minutes. 

Estimated  Total \Annual  Burden: 
8,333  hours. 

Status:  Regular  teview. 

Title:  Stenciling  Reporting  Mark  on 
Freight  Cars. 

OMB  Control  Niimber.  2130-0520. 

Abstract:  Title  4  ).  Section  215.301  of 
the  Code  of  Federa  1  Regulations,  sets 
forth  certain  requi:  ements  that  must  be 
followed  by  railroi  d  carriers  and  private 
car  owners  relativ(  <  to  identification 
jquipment.  FRA, 
)ublic  refer  to  the 


marks  on  railroad 

railroads,  and  the 

stenciling  to  ident  fy  freight  cars 
.•N/A 
Businesses 


Foim  Numbeiis, : 
Affected  Public: 
Frequency  of  Su  bmission:  On 
occasiou. 

Respondent  Uni  verse:  685  railroads. 


DFR  section 


Provide  copy  of  dis<^ualification 

spective  employer 
Provide  copy  of  disqualification 

employer. 
Request  copy  of 

employer. 


order  to  new  or  pro- 
order  to  prospective 
di^ualification  order  from  previous 


cB 
r  le 


Total  Estimate 
Status:  Regular 
Title:  Grade 
Safety  Regulationi ; 
OMB  Control  ' 
Abstract:  FRA 
rail  grade  crossinj 
accidents  resu" 
failures  can  be 
faith  in  warning 
warn  of  an 


iltin; 


oncom  ing 
Theref  )re 


.  warm  ig 


is  present, 
feature  of  a 
effectiveness  if  th 
repaired  within  a 
time.  A  greater 


risk 


234  7— Telephone 
234.9— Grade 
234  9— Notification 
control  authority 
234.9— Recordkeeping 


Total  Responses:  35,000  cars 
stencilled. 

Average  Time  per  Response:  45 
minutes. 

Estimated  Total  Annual  Burden: 
26,250  hours. 

iStatus:  Regular  Review. 

Title:  Disqualification  Proceedings. 

OMB  Control  Number  2130-0529. 

Abstract:  Under  49  U.S.C.  20111(c), 
FRA  is  authorized  to  issue  orders 
disqualifying  railroad  employees, 
including  supervisors,  managers,  and 
other  agents,  from  performing  safety- 
sensitive  service  in  the  rail  industry  for 
violations  of  safety  rules,  regulations, 
standards,  orders,  or  laws  evidencing 
unfitness.  FRA's  regulations,  49  CFR 
part  209,  Subpart  D,  implement  the 
statutory  provision  by  requiring  (i)  a 
railroad  employing  or  formerly 
employing  a  disqualified  individual  to 
disclose  the  terms  and  conditions  of  a 
disqualification  order  to  the  individual's 
new  or  prospective  employing  railroad; 
(ii)  a  railroad  considering  employing  an 
individual  in  a  safety-sensitive  position 
to  ask  the  individual's  previous 


employing  railroad  whether  the 
individual  is  currently  serving  under  a 
disqualification  order;  and  (iii)  a 
disqualified  individual  to  inform  his 
new  or  prospective  employer  of  the 
disqualification  order  and  provide  a 
copy  of  the  same.  Additionally,  the 
regulations  prohibit  a  railroad  from 
employing  a  person  serving  imder  a 
disqualification  order  to  work  in  a 
safety-sensitive  position.  This 
information  serves  to  inform  a  railroad 
whether  an  employee  or  prospective 
employee  is  currently  disqualified  from 
performing  safety-sensitive  service 
based  on  the  issuance  of  a 
disqualification  order  by  FRA. 
Furthermore,  it  prevents  an  individual 
currently  serving  under  a 
disqualification  order  from  retaining 
and  obtaining  employment  in  a  safety- 
sensitive  position  in  the  rail  industry. 

Form  Numbeiis):  N/A. 

Affected  Public:  Businesses. 

Frequency  of  Submission:  On 
occasion/recordkeeping. 

Reporting  Burden: 


Respondent 

universe 

(railroads) 


685 
685 
685 


Total  annual 
responses 


3  orders 

1  notification 


Usual  and  cus- 
tomary proce- 
dure. 


Average  time 

per  response 

(minutes) 


30 
30 

N/A 


Total  annual 
burden  hours 


1.5 

.5 

N/A 


Total  annual 
burden  cost 


$23 

8 

N/A 


Burden:  2  hours, 
eview. 
Crcissing  Signal  System 


teli 


N|im6er;  2130-0534. 
icves  that  highway- 
(grade  crossing) 
from  warning  system 
reduced.  Motorists  lose 
s  /stems  that  constantly 
frain  when  none 
,  the  fail-safe 
system  loses  its 
3  system  is  not 
reasonable  period  of 
of  an  accident  is 


present  when  a  warning  system  fails  to 
activate  as  a  train  approaches  a  grade 
crossing.  FRA's  regulations  require 
railroads  to  take  specific  responses  in 
the  event  of  an  activation  failure.  FRA 
uses  the  information  to  develop  better 
solutions  to  the  problems  of  grade 
crossing  device  malfunctions.  With  this 
information,  FRA  is  able  to  correlate 
accident  data  and  equipment 
malfunctions  with  the  types  of  circuits 
and  age  of  equipment.  FRA  can  then 
identify  the  causes  of  grade  crossing 
system  failures  and  investigate  them  to 
determine  whether  periodic 


maintenance,  inspection,  and  testing 
standards  are  effective.  FRA  also  uses 
the  information  collected  to  alert 
railroad  employees  and  appropriate 
highway  trajffic  authorities  of  warning 
system  malfunctions  so  that  they  can 
take  the  necessary  measures  to  protect 
motorists  and  railroad  workers  at  the 
grade  crossing  until  repairs  have  been 
made. 

Form  Numbeiis):  FRA-F-6160.83. 

Affected  Public:  Businesses. 

Frequency  of  Submission :  On 
occasion;  recordkeeping. 

Reporting  Burden: 


CFR  section 


r  otification 

cross  ng  signal  system  failure  rpts  

:o  train  crew  and  highway  traffic 


Respondent 

universe 

(railroads) 


685 
685 
685 

685 


Total  annual 
responses 


4  phone  calls  ... 

800  reports 

800  notifications 

800  records 


Average  time 

per  response 

(minutes) 


15 
15 
15 

15 


Total  annual 
burden  hours 


1 
200 
200 

200 


Total  annual 
burden  cost 


$35 
7,000 
7,000 

7,000 


Total  Estimated  Burden:  601  hours. 

Status:  Regular  Review. 

Title:  Bridge  Worker  Safety  Rules. 

OMB  Control  Number:  2130-0535. 

Abstract:  Section  20139  of  Title  49  of 
the  United  States  Code  required  FRA  to 
issue  rules,  regulations,  orders,  and 
standards  for  the  safety  of  maintenance- 
of-way  employees  on  railroad  bridges, 
including  for  "bridge  safety 
equipment'such  as  nets,  walkways, 
handrails,  and  safety  lines,  and 
requirements  for  the  use  of  vessels  when 
work  is  performed  on  bridges  located 
over  bodies  of  water.  FRA  has  added  49 
CFR  part  214  to  establish  minimum 
workplace  safety  standards  for  railroad 
employees  as  they  apply  to  railroad 
bridges.  Specifically,  section  214.15(c) 
establishes  standards  and  practices  for 
safety  net  systems.  Safety  nets  and  net 
installations  are  to  be  drop-tested  at  the 
job  site  after  initial  installation  and 
before  being  used  as  a  fall-protection 
system;  after  major  repairs;  and  at  six- 
month  intervals  if  left  at  one  site.  If  a 
drop-test  is  not  feasible  and  is  not 
performed,  then  a  written  certification 
must  be  made  by  the  railroad  or  railroad 
contractor,  or  a  designated  certified 


person,  that  the  net  does  comply  with 
the  safety  standards  of  this  section.  FRA 
and  State  inspectors  use  the  information 
to  enforce  the  Federal  regulations.  The 
information  that  is  maintained  at  the  job 
site  also  promotes  safe  bridge  worker 
practices. 

Form  Numbeiis):  N/A. 

Affected  Public:  Businesses. 

Frequency  of  Submission:  On 
occasion. 

Respondent  Universe:  685  railroads. 

Total  Responses:  6  certifications. 

Average  Time  per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden:  2 
hours. 

Status:  Regular  Review. 

Title:  Two-Way  End-of-Train  Devices. 

OMB  Control  Number:  2130-0540. 

Abstract:  Section  20141  of  the  United 
States  Code  amended  the  Federal  Rail 
Safety  laws  by  adding  certain  statutory 
mandates  related  to  power  brake  safety, 
specifically  regarding  two-way  end-of- 
train  telemetry  devices  (two-way  EOTs). 
This  Section  required  two-way-end-of- 
train  devices  (or  devices  able  to  perform 
the  same  function)  on  road  trains  other 
than  locals,  road  switchers,  or  work 
trains  to  enable  the  initiation  of 


emergency  braking  from  the  rear  of  the 
train.  The  information  collected 
enhances  rail  safety  by  ensuring  that  the 
locomotive  engineer  is  notified  if 
someone  other  than  a  train  crew 
member  tests  the  two-way  end-of-train 
devices  at  the  initial  terminal  or  other 
point  of  installation  to  confirm  that  the 
device  is  capable  of  initiating  an 
emergency  power  brake  application 
from  the  rear  of  the  train.  The 
information  collected  is  also  used  by 
FRA  to  verify  that  the  end-of-train 
telemetry  equipment  is  properly 
calibrated  foe  accuracy  according  to  the 
manufacturer's  specifications  at  least 
every  365  days.  Additionally,  the 
information  collected  verifies  that  two- 
way-end-of-train  device  standards — 
such  as  the  fixjnt  unit  having  a  manually 
operated  switch  that  is  labeled 
"Emergency"  which  can  initiate  an 
emergency  brake  transmission 
command  to  the  rear  unit  (when 
activated) — are  met. 

Form  Number(s):  N/A. 

Affected  Public:  Businesses. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden : 


CFR  section 


232.25(C)— Notification  that  test  was  performed 

232.25(d)— End-of-train  Telemetry  Equip 

232.25(d)— Two-way  end-of-train  device  Stds.  .. 


Respondent 

universe 

(railroads) 


245 
245 
245 


Total  annual 
responses 


450,000  tests  . 
35,000  stickers 
17,571  stencils 


Average  time 
per  response 


Total  annual 
burden  hours 


30  seconds 
1  minute  ... 
5  minutes  .. 


3,750 

583 

1,464 


Total  annual 
burden  cost 


$168,750 

168,750 

68,880 


Total  Estimated  Burden:  5,797  hours. 

Status:  Regular  Review. 

Pursuant  to  44  U.S.C.  3507(a)  and  5 
CFR  1320.5(b),  1320.8(b)(3)(vi),  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  DC  on  February  1, 
2000. 

Margaret  B.  Reid, 

Acting  Director.  Office  of  Information 
Technology  and  Support  Systems,  Federal 
Railroad  Administration. 
[FR  Doc.  00-2836  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice. 


SUMMARY:  In  compliaace  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  co-nment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  October  27, 
1999  (64  FR  57924-57925). 

DATES:  Comments  must  be  submitted  on 
or  before  March  10,  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 
Henrietta  Spinner  at  the  National 
Highway  Traffic  Safety  Administration, 
Office  of  Safety  Performance  Standards 
(NPS-32),  202-366-4802.  400  Seventh 
Street,  SW.  Room  5320E,  Washington, 
DC  20590. 

SUPPLEMENTARY  INFORMATION: 

National  Highway  Tra£Bc  Safety 
Administration 

Title:  49  CFR  part  575  Consumer 
Information  Regulations  (Sections  103 
and  105). 

OMB  Number:  2127—0049. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  NHTSA  must  ensure  that 
motor  vehicle  manufacturers  comply 
with  49  CFR  Part  575,  Consumer 
Information  Regulation  Part  575.103 — 
Truck-camper  loading  and  Part 
575.105— Utility  Vehicles.  Part  575.103. 
requires  that  manufacturers  of  light 
trucks  that  are  capable  of 
accommodating  slide-in  campers  to 
provide  information  on  the  cargo  weight 
rating  and  the  longitudinal  limits  within 
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which  the  center  i  )f  gravity  for  the  cargo 
weight  rating  should  be  located.  Part 
575.105,  requires  that  manufactxirers  of 
utility  vehicles  af  ix  a  sticker  in  a 
prominent  locatic  n  alerting  drivers  that 
the  particular  han  dling  and 
maneuvering  chai  acteristics  of  utility 
vehicles  require  s  jecial  driving 
practices  when  th  3se  vehicles  are 
operated. 

Affected  Public  Motor  vehicle 
manufacturers  of  ight  trucks  and  utility 
vehicles. 

Estimated  Tota  Annual  Burden:  300. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Offia  f  of  Information  and 
Regulatory  Affair  i,  Office  of 
Management  and  Budget.  725-1 7th 
Street,  NW,  Washington.  DC  20503, 
Attention  NHTSi< .  Desk  Officer. 

Comments  are  nvited  on:  Whether 
the  proposed  coll  action  of  information 
is  necessary  for  tl  le  proper  performance 
of  the  functions  c  f  the  Department, 
including  wheth*  r  the  information  will 
have  practical  uti  lity;  the  accuracy  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  me  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 


burden  of  the  col 


on  respondents,  i  ncluding  the  use  of 
automated  collec  ion  techniques  or 


other  forms  of  in 
A  Comment  to 


ormation  technology. 
0MB  is  most  effective 


Herman  L.  Siinms, 

Associate  Adminis^torfi 
IFR  Doc.  00-2952 

BILLING  COOe  4910-Sal-P 


ection  of  information 


if  OMB  receives  ;  t  within  30  days  of 
publication. 


bf  A  dwinistration . 
tfiled  2-8-00;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 

Administration 

I 

[Docket  No.  RSPA|-98-^I029;  Notice  5] 

Pipeline  Safety:  Damage  Prevention 
"Patti  Forward" 

AGENCY:  Researc  i  and  Special  Programs 
Administration  ( RSPA);  Office  of 
Pipeline  Safety  (DPS). 
ACTION:  Notice  of  public  meeting. 


SUMMARY:  This  dotice  is  to  announce  the 
next  public  mee^ng  of  RSPA's 
continuing  efforts  to  prevent  damage  to 
underground  facnUties.  Last  year,  RSPA 
assembled  a  stu(  y  team  of  over  160 
industry  and  government  stakeholders 
to  identify  best  (iractices  for  one  call 
centers  and  dam  age  prevention 
programs.  Their  findings  were  issued  in 
a  report  titled  "( lommon  Ground."  To 


help  implement  the  recommendations 
of  the  Common  Groimd  Study,  RSPA  is 
facilitating  the  establishment  of  an 
organization  to  advance  underground 
facility  damage  prevention.  To  achieve 
this,  four  teams  have  been  established: 
by-laws,  finance,  membership,  and 
nominating.  The  purpose  of  this 
meeting  is  to  provide  a  forum  for  these 
organizational  teams  and  interested 
public  to  begin  the  development  of  the 
organization. 

DATES:  The  public  meeting  will  be  held 
on  Thursday,  February  17,  2000,  from 
9:00  a.m.  to  4:30  p.m.  This  meeting  is 
open  to  the  public. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Sheraton  International  Hotel 
at  BWI,  7032  Elm  Road  BWI  Airport, 
MD.  For  Reservations,  call  410-859- 
3300.  A  block  of  rooms  is  being  held 
until  February  7,  2000,  under  "DOT 
Damage  Prevention  Meeting." 
FOR  FURTHER  INFORMATION  CONTACT: 
Eben  M.  Wyman,  (202)  366-0918,  or  by 
e-mail  at  eben.wyman@rspa.dot.gov, 
regarding  the  subject  matter  of  this 
notice. 

INFORMATION  ON  SERVICES  FOR 
INDIVIDUALS  WITH  DISABILITIES:  For 
information  on  facilities  or  services  for 
individuals  with  disabilities  or  to 
request  special  assistance  at  the 
meetings,  contact  Eben  Wyman  at  the 
address  or  phone  number  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  as 
soon  as  possible. 

SUPPLEMENTARY  INFORMATION:  The 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  authorized  a 
comprehensive  study  of  damage 
prevention  and  one  call  center  practices. 
In  response  to  TEA-21,  RSPA  initiated 
the  Common  Ground  study,  which 
provided  industry  and  government 
stakeholders  the  opportimity  to  work 
cooperatively  to  address  the  many 
issues  of  underground  damage 
prevention.  This  study  team  produced 
an  unprecedented  collection  of  best 
practices  in  one  call  and  damage 
prevention  programs.  The  final 
Conmion  Ground  Study  was  presented 
to  the  Secretary  of  Transportation  at  a 
public  meeting  held  on  June  30,  1999. 

On  October  28,  1999,  RSPA  held  a 
public  meeting  in  Baltimore,  MD,  to 
plan  for  the  establishment  of  an 
organization  to  advance  imderground 
facility  damage  prevention  building  on 
the  spirit  of  cooperation  developed  by 
Common  Ground.  RSPA  collected 
comments  regarding  elements  of  a 
mission  statement,  goals,  functions,  and 
organizational  structure  needed  for  an 
effective  organization.  Guiding 
principles  were  proposed,  and 


interested  individuals  offered  to 
participate  on  teams  to  facilitate  the 
planning  of  the  organization. 

As  a  result  of  the  October  28th 
meeting,  the  following  organizational 
teams  were  formed: 

(1)  A  By-laws  Team  to:  Develop 
charter,  mission  statement  and  goals  for 
the  organization;  define  the  scope  and 
boundaries  of  the  organization;  establish 
organizational  structure;  and  identify 
organizational  functions,  including 
public  education  possible  data  analyses 
and  serving  as  a  clearing  house  for 
research  and  development. 

(2)  A  Finance  Team  to:  develop  a 
business  plem,  including  costs  of 
operations,  soiuces  of  revenue, 
mechanisms  for  funding,  contributory 
levels  for  different  participants; 
processes  for  receiving  income  and 
accounting;  identification  of  major 
financial  contributors,  charter  members, 
donors,  staff  and  other  resources  needed 
to  support  the  organization. 

(3)  A  Membership  Team  to:  determine 
protocol  and  criteria  for  nominating  and 
selecting  members;  determine 
appropriate  types  of  representation  to 
serve  in  the  organization;  and  establish 
membership  recruitment  procedures 
and  policies. 

(4)  A  Nominating  Team  may  be 
formed  to  identify  representatives  for 
the  executive  board.  This  group  would 
be  formed  once  the  organization's  by- 
laws have  been  established. 

An  executive  team,  known  as  the 
Evolution  Team,  oversees  the  four 
organizational  teams.  These  teams  have 
initiated  their  work  via  conference  calls, 
and  will  meet  for  the  first  time  at  the 
February  17th  meeting,  which  is  open  to 
the  public. 

The  February  17th  public  meeting 
will  consist  of  a  plenary  session  with  all 
team  representatives  as  well  as  other 
interested  parties,  followed  by  breakout 
sessions  to  provide  each  team  the 
opportunity  to  meet  and  begin  their 
work.  The  organizational  teams  will 
report-out  to  all  meeting  attendees  at  the 
end  of  the  day,  time  permitting. 

RSPA  welcomes  all  interested  parties 
to  attend  and  participate  in  this  public 
meeting  to  continue  the  development  of 
this  organization  to  promote  and 
encourage  underground  facility  damage 
prevention. 

Issued  in  Washington,  DC  on  February  3, 
2000. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  00-2924  Filed  2-8-00;  8:45  am] 

BILUNG  COOE  4910-6(M> 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Midwest  District 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice 

SUMMARY:  An  open  meeting  of  the 
Midwest  Citizen  Advocacy  Panel  will  be 
held  in  Milwaukee,  Wisconsin. 
DATES:  The  meeting  will  be  held 
Thursday,  February  24,  2000,  and 
Friday,  February  25,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  McQuin  at  1-888-912-1227,  or 
414-297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  a  working  meeting  of  the  Citizen 
Advocacy  Panel  (CAP)  will  be  held 
Thursday,  February  24,  2000,  from  9:00 
a.m.  to  5:00  p.m.  and  Friday,  February 
25,  2000,  from  9:00  a.m.  to  Noon  at 
Courtyard  Marriott,  Meeting  Room  B, 
300  W.  Michigan  Street,  Milwaukee,  WI. 
The  Citizen  Advocacy  Panel  is  soliciting 
public  comment,  ideas,  and  suggestions 
on  improving  customer  service  at  the 
Internal  Revenue  Service.  Written 
comments  can  be  submitted  to  the  panel 
by  faxing  to  (414)  297-1623,  or  by  mail 
to  Citizen  Advocacy  Panel,  Mail  Stop 
1006  MIL,  310  West  Wisconsin  Avenue, 
Milwaukee,  WI  53203-2221.  The 
Agenda  will  include  the  following: 
Various  IRS  issue  updates  and  reports 
by  the  CAP  sub-groups,  presentation  of 
taxpayer  issues  by  individual  members, 
CAP  office  report,  and  discussion  of 
issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 


Dated:  February  1,  2000. 

John  ).  Mannion, 

Program  Manager,  Taxpayer  Advocate 
Service. 

[FR  Doc.  00-2964  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0121] 

Agency  information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs.  •- 

action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  10,  2000. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045 A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0121." 
SUPPLEMENTARY  INFORMATION:  ^ 

Title:  Obtaining  Supplemental 
Information  from  Hospital  or  Doctor,  VA 
FL  29-55lb. 

OMB  Control  Number:  2900-0121. 


Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  This  form  letter  is  used  to 
request  medical  evidence  from  an 
insured's  attending  physician  or 
hospital  in  connection  with  continuing 
disability  insurance  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  20, 1999,  at  pages  50866- 
50867. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden:  61  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
244. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0121"  in  any 
correspondence. 

Dated:  December  23,  1999. 

By  direction  of  the  Secretary. 

Sandra  S.  Mclntyre, 

Management  Analyst,  Information 
Management  Service. 

(FR  Doc.  00-2969  Filed  2-8-00;  8:45  am] 

BILiJNG  CODE  S320-01-(> 
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Corrections 


This  section  of  the  HEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  docunnertts  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  doci>ment  categones 
elsewtiere  in  the  issue 


z 


DEPARTMENT  0^  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Invention; 
Availability  for  Licensing:  "Therapeutic 
Methods  to  Treat  Tumor  Cells-Mutated 
Anthrax  Toxin  Protective  Antigen 
Proteins  That  Speclficaily  Target  Ceils 
Containing  High  Amounts  of  Cell- 
Surface  Metalloprotelnases  or 
Plasminogen  Activators" 

Correction 

In  notice  docui 
appearing  on  pa{ 
Friday,  January 
following  correci 

In  the  second  ( 
full  paragraph,  ii 
155,061"  should 

[FR  Doc.  CO-1423 

BtLUNQCOOC  1 


ent  00-1423 

3466  in  the  issue  of 
1 .  2000,  make  the 
on: 

3lumn,  in  the  second 
the  first  line,  "60/ 

ad  "60/155,961". 

Ued  2-8-00;  8:45  am] 

1734 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

48  CFR  Parts  2401 ,  2402.  2403,  2409, 
2413,  2414,  2415,  2416,  2419,  2424, 
2425,  2426,  242a  2432,  2433,  2436, 
2437,  2439,  244a|,  2446,  2451,  2452  and 
2453 

[Docket  No.  FR-4l|l5-F-03] 

RIN  2435-AA24 

HUD  Acquisitiort  Regulation; 
Miscellaneous  Revisions 


Correction 

In  rule  document 
on  page  3572  in 
January  21,  200C 
correction: 


00-532  beginning 
Jie  issue  of  Friday, 
make  the  following 


2432.114  [Corrected] 

On  page  3573,  in  the  second  coliunn, 
in  designated  paragraph  9.,  in  2432.114, 
in  the  second  line,  "had"  should  read 
"head". 

(FR  Doc.  CO-532  Filed  2-8-00;  8:45  am) 
BILLmO  CODE  1S05-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42210;  File  No.  SR-MSRB- 
9910] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effecth^eness 
of  ProfMsed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Amending  Rule  A-4(d),  "Action 
Without  a  Meeting" 

December  9,  1999. 
Correction 

In  notice  document  99-32473, 
beginning  on  page  70099,  in  the  issue  of 
Wednesday.  December  15, 1999,  make 
the  following  correction: 

On  page  70099,  in  the  third  column, 
the  date  line  is  corrected  to  read  as  set 
forth  above. 

[FR  Doc.  C9-32473  Filed  2-8-00;  8:45  am] 
BOJJNO  COOC  1S0S-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42328;  RIe  No.  SR-OPRA- 

00-01] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Effectiveness  of 
Amendment  to  OPRA  Plan  Adopting  a 
Temporary  Capacity  Allocation  Plan 

January  11,2000. 
Correction 

In  notice  document  00-1170 
beginning  on  page  2998,  in  the  issue  of 
Wednesday,  January  19,  2000,  make  the 
following  correction: 

On  page  2998,  in  the  third  column, 
the  date  line  is  corrected  to  read  as  set 
forth  above. 
[FR  Doc.  CO-1170  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  1505-01-0 


Federal  Register 

Vol.  65,  No.  27 

Wednesday,  February  9,  2000 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  232 

[Release  Nos.  33-7789;  34-42327;  35-27123; 
39-2380;  10-24235] 

RIN  3235-AG96 

Adoption  Of  Updated  EDGAR  Filer 
Manual 

Correction 

In  rule  document  00-1123,  beginning 
on  page  3123,  in  the  issue  of  Thursday, 
January  20,  2000,  make  the  following 
correction: 

On  page  3124,  in  the  first  column,  in 
footnote  7,  in  the  third  line,  "omcide" 
should  read  "include". 
(FR  Doc.  CO-1123  Filed  2-8-00;  8:45  am] 

BHJJNGCOOE  1505-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-Niyi-133-AD;  Amendment  39- 
11536;  AD  2000-02-18] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200,  -300,  -400,  and 
-500  Series  Airplanes 

Correction 

In  rule  document  00-2085  beginning 
on  page  5238  in  the  issue  of  Thursday, 
February  3,  2000,  make  the  following 
correction: 

§39.13    [Corrected] 

On  page  5240,  in  the  second  column, 
in  §39.13,  imder  Applicability:,  in  the 
5th  hne,  "(P/N)  65-44861-(D)"  should 
read  "(P/N)  65-44861-( )". 

(FR  Doc.  CO-2085  Filed  2-8-00;  8:45  am] 

BILUNG  CODE  1S05-01-O 
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Part  n 


Department  of 
Transportation 

OfiHce  of  the  Secretary 


14  CFR  Parts  200,  211,  213,  etc. 

Rules  of  Practice  in  Proceedings;  Final 
Rule 
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DEPARTMENT  01 
Office  of  the  Secr»tary 


14  CFR  Parts  200 
300,302,303,305, 

[Docket  No.  OST-97-2090] 

RIN2105-AC48 


Rules  of  Practice 

agency:  Office  of 
Department  of  Tr^sportation 
action:  Final  rule 


TRANSPORTATION 


211,213,216,291, 
377,  385,  and  399 


n  Proceedings 

Jie  Secretary, 


summary:  The  De]  lartment  is  finalizing, 
with  certain  excej  tions,  a  Notice  of 
Proposed  Rulema!  ing  (NPRM)  (62  FR 
5094.  Feb.  3,  1997)  to  revise  14  CFR  part 
302  in  order  to  eli  ninate  unnecessary 
verbiage  and  obso  ete  provisions  and  to 
make  technical  ch  anges  to  make  the 

final  rule  also 
includes  certain  c  langes  implementing 
the  electronic  filii  g  component  of  the 
Department's  Doc  cet  Management 
System  (DMS).  All  reserved  subparts  are 
being  removed,  aiid  the  remaining 
subparts  are  beinf  reorganized  and 
renumbered  to  mi  ke  their  arrangement 
more  logical  and  \  o  emphasize 
procedures  applic  able  to  the  much  more 
commonly  used  viritten  (as  opposed  to 
oral)  proceedings]  The  rulemaking  also 
adds  procedures  lor  slot  exemptions  at 
high-density  airp(  trts.  The  ^4PRM 
proposed  a  numb  sr  of  changes  in  the 
time  periods  for  f  ling  responsive 
docimients  in  lice  nsing  cases,  which  we 
are  adopting.  A  n  imber  of  conunenters 
proposed  further  :hanges  to  the  filing 
periods.  Based  on  these  comments,  we 
have  decided  to  r  !-evaluate  all  of  the 
prescribed  time  p  sriods  in  part  302  and 
will  issue  a  suppl  emental  notice  of 
proposed  rulemal  ing  on  this  matter.  In 
addition,  as  note(  in  the  preamble  to  the 
NPRM,  we  are  ah  o  amending  those 
rules  in  14  CFR  C  lapter  II  containing 
now  incorrect  ref  jrences  to  specific 
sections  in  part  3  )2.  Finally,  one 
provision  in  part  302  is  being  relocated 
to  part  300,  Rules  of  Conduct  in  DOT 
Proceedings  Und  ;r  This  Chapter. 
EFFECTIVE  DATE:  1  he  rule  shall  become 
effective  on  Marc  i  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Thomi  s  or  Carol  A.  Woods, 
Office  of  Aviatioi  i  Analysis,  X-56,  U.S. 
Department  of  Tr  insportation,  400 
Seventh  Street,  SkV,  Washington,  DC 
20590,  (202)  366- -9721. 
SUPPLEMENTARY  II  {FORMATION: 

Background 

14  CFR  part 
Proceedings,  contai 
that  govern  the 


Rules  of  Practice  in 
ns  the  regulations 
cbnduct  of  all  aviation 


economic  proceedings  before  the 
Department  of  Transportation.  These 
rules  had  not  been  comprehensively 
reviewed  and  updated  since  1985  when 
the  aviation  economic  functions  of  the 
Civil  Aeronautics  Board  (CAB)  were 
transferred  to  the  Department  as  a  result 
of  the  CAB's  "sunset." 

In  his  Regulatory  Reinvention 
Initiative  Memorandum  of  March  4, 
1995,  President  Clinton  directed  Federal 
agencies  to  conduct  a  page-by-page 
review  of  all  of  their  regulations  and  to 
"eliminate  or  revise  those  that  are 
outdated  or  otherwise  in  need  of 
reform."  In  response  to  that  directive, 
the  Department  undertook  a  review  of 
its  aviation  economic  regulations  as 
contained  in  14  CFR  chapter  II.  Not 
unexpectedly  in  reviewing  part  302,  we 
identified  a  number  of  provisions  and 
references  that  were  obsolete,  requiring 
technical  and  editorial  revisions  to 
make  them  current,  and  areas  where 
changes  were  needed  to  bring  the  rules 
into  conformance  with  the  Department's 
current  needs  and  practices  and  to 
facilitate  their  use  by  the  public. 
Toward  that  end,  the  Department  issued 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  (62  FR  5094,  February  3,  1997) 
to  revise  part  302. 

The  Changes 

Except  as  otherwise  discussed  below 
in  the  section  summarizing  and 
resolving  issues  raised  in  the  comments 
received,  we  are  adopting  the  changes  as 
proposed  in  the  NPRM.  Because  of  the 
extent  and  number  of  changes  being 
made,  we  are  reissuing  part  302  in  its 
entirety.  Unless  noted,  as  with  statutory 
re-codifications,  no  changes  in  the 
wording  or  organization  of  part  302  are 
intended  to  make  a  substantive  change 
in  the  rules  affected.  The  most 
noteworthy  of  the  substantive  revisions 
being  adopted  are  as  follows: 

General 

Part  302  is  extensive,  with  different 
subparts  governing  different  types  of 
proceedings.  In  general,  the  changes 
include  eliminating  redundancies, 
obsolete  provisions  and  wordiness; 
resequencing  sections  within  subparts 
to  place  them  in  a  more  logical  order  to 
"track"  the  course  of  a  particular  type 
of  proceeding;  and  reorganizing  and 
renumbering  subparts  to  place  a  greater 
emphasis  on  procedures  used  in  written 
proceedings  [i.e.,  non-oral  evidentiary 
proceedings)  which  are  used  in  the 
majority  of  cases  handled.  Some 
sections  are  being  separated  or 
combined  and  titles  added  or  revised  for 
clarity  and  ease  in  locating  specific 
provisions. 


A  number  of  the  subparts  are  being 
reordered  so  that  the  rules  of  general 
applicability  (revised  Subpart  A)  come 
first,  followed  by  rules  pertaining  to  the 
Department's  "permanent"  licensing 
functions,  i.e.,  issuance  of  U.S.  air 
carrier  certificates  and  foreign  air  carrier 
permits  (new  Subpart  B,  current 
Subparts  I  and  Q),  rules  pertaining  to 
"temporary"  licensing  functions,  i.e., 
exemptions  (new  Subpart  C,  current 
Subpart  D),  rules  on  enforcement  of 
those  licenses  and  other  Department 
regulations  (new  Subpart  D,  ciurent 
Subpart  B),  and  rules  on  rates,  fares,  and 
charges,  i.e.,  prices  for  foreign  air 
transportation  (revised  Subpart  E), 
airport  fees  (revised  Subpart  F),  and 
mail  rates  and  contracts  (new  Subpart  G, 
current  Subparts  C  and  O). 

Current  Subpart  J,  Rules  Applicable  to 
Proceedings  Involving  Charter  Air 
Carriers,  is  being  removed.  This  subpart 
contains  procedural  rules  for  the 
immediate  suspension  of  a  charter  air 
carrier's  certificate.  To  our  knowledge, 
this  rule  has  never  been  used  and  is 
redundant  with  respect  to  other 
authority  and  procediues. 

Subparts  G,  H,  K,  L,  M,  N,  and  P, 
which  are  ciurently  "reserved,"  are  also 
being  removed. 

Subpart  A — Rules  of  General 
Applicability  currently  sets  forth  the 
general  rules  that  apply  to  all 
proceedings  before  the  Department.  The 
changes  to  Subpart  A  include  the 
addition  of  a  definitions  section 
(§  302.2)  which  include  definitions 
drawn  firom  other  sections  of  the  current 
rule  (e.g.,  DOT  decisiorunaker)  as  well 
as  new  definitions  [e.g.,  party,  non- 
hearing  case)  or  revised  definitions.  The 
final  rule  also  includes  certain  changes 
implementing  the  electronic  filing 
component  of  the  Department's  Docket 
Management  System  (DMS). 

Some  sections  in  Subpart  A  are  being 
reorganized.  For  example,  requirements 
for  filing  documents  {§  302.3)  are  being 
revised  to  include  provisions  on  the 
prohibition  and  dismissal  of  certain 
documents,  and  the  discussion  on 
motions  for  leave  to  file  otherwise 
unauthorized  documents,  presently 
contained  in  the  general  requirements 
for  documents  (§  302.4),  is  being 
relocated  to  the  section  on  responsive 
documents  (§  302.6(c)). 

Provisions  are  being  added  to  specify 
when  an  application  may  be  amended 
when  the  application  has  not  been  set 
for  hearing — e.g.,  prior  to  the  issuance  of 
an  order  establishing  further  procedures 
or  disposing  of  the  application  (§  302.5). 
Service  of  documents  (new  §  302.7)  is 
being  revised  to  allow  for  service  by 
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facsimile  and  other  electronic  means. 
We  are  also  deleting  the  reference  in 
proposed  §  302.7(h)  to  the  Department's 
Alaska  Field  Office,  since  that  office  has 
been  closed. 

A  provision  is  being  added  in  the 
section  on  requests  for  confidential 
treatment  of  information  (new  §  302.12) 
to  allow  limited  disclosure  to  the  parties 
in  a  proceeding  upon  submission  of 
affidavits  by  those  parties  agreeing  to 
protect  the  confidentiality  of  the 
documents  in  accordance  with  a 
Department  order. 

All  of  the  paragraphs  that  pertain  only 
to  oral  evidentiary  hearings  are  being 
moved  to  the  end  of  the  subpart  (new 
§§  302.17-302.37)  to  alleviate  confusion 
over  the  procedures  that  are  applicable 
only  to  those  types  of  proceedings  and 
those  applicable  to  non-hearing  cases, 
which  now  comprise  the  bulk  of  the 
proceedings  that  the  Department 
handles. 

The  section  on  administrative  law 
judges  (new  §  302.17)  is  being  revised  to 
specify  the  powers  of  the  judges  and  to 
include  the  delegation  of  authority  to 
the  judges  to  make  decisions  in  hearing 
proceedings  (current  §  302.27(a)). 

The  section  on  the  DOT 
decisionmaker  (new  §  302.18)  is  being 
revised  to  reorder  the  text  to  eliminate 
duplication  and  to  reflect  that  the 
majority  of  cases  are  decided  by  using 
non-hearing  proceedings. 

The  list  of  officially  noticeable 
documents,  included  in  the  evidence 
section  (§  302.24),  is  being  updated  and 
reorganized  so  that  documents  filed 
with  or  compiled  by  the  Department, 
including  the  Federal  Aviation 
Administration,  are  listed  first  followed 
by  dociunents  filed  with  or  compiled  by 
other  government  agencies  and  then 
private  organizations  (§  302.24(g)). 

A  new  section  specifying  the  actions 
that  can  be  taken  by  administrative  law 
judges  after  a  hearing,  including  issuing 
initial  or  recommended  decisions 
(which  would  be  defined  in  the  rule)  or 
certifying  the  record  to  the  DOT 
decisionmaker  is  being  added  (§  302.31). 
A  provision  is  being  added  stating  that, 
in  the  case  of  a  recommended  decision, 
imless  a  petition  for  discretionary 
review,  exceptions,  or  a  notice  by  the 
DOT  decisionmaker  taking  review  was 
filed,  the  judge's  decision  would  be 
forwarded  to  the  President  for  review 
under  49  U.S.C.  41307  as  the 
Department's  final  order. 

Some  sections  are  being  removed 
fi-om  this  subpart  if  they  pertain  only  to 
specific  types  of  cases  (e.g.,  §  302.13, 
joinder  of  complaints  or  complainants, 
is  being  moved  to  new  Subpart  D 
concerning  enforcement  proceedings), 
or  if  they  more  logically  belong  in  other 


rules  (e.g.,  §  302.18(a-l)— motions  to 
disqualify  DOT  employees  in  review  of 
hearing  matters — is  being  redesignated 
§  300.18  in  part  300  of  this  chapter, 
which  covers>5ules  of  conduct  in  DOT 
proceedings). 

Subpart  B— Rules  Applicable  to  U.S. 
Air  Carrier  Certificate  and  Foreign  Air 
Carrier  Permit  Licensing  Proceedings 
replaces  and  revises  current  Subparts  I 
and  Q  with  respect  to  licensing 
procedures  for  new  U.S.  certificated  and 
foreign  air  carriers  and  the  conduct  of 
international  route  proceedings. 

The  new  Subpart  B  is  being  organized 
to  indicate  more  clearly  what  evidence 
requirements  and  filing  and  review 
procedures  will  be  followed  in  each 
type  of  licensing  case.  Thus,  current 
§  302.1720,  which  applies  to  certificate 
cases  in  general,  contains  provisions  on 
filing  conforming  applications  or 
motions  to  modify  the  scope  of  a 
proceeding  that  are  applicable  to 
international  route  cases  but  not 
applicable  to  initial  fitness  cases. 
Provisions  pertaining  solely  to 
international  route  cases  are  being 
combined  in  new  §  302.212;  those 
pertaining  to  initial  or  continuing 
fitness  cases  for  U.S.  carriers  are  being 
placed  in  new  §  302.211;  and  those 
pertaining  to  foreign  air  carrier  permit 
cases  are  being  included  in  new 
§302.213. 

A  provision  is  being  added  (new 
§  302.202(a))  stating  that,  in  those  cases 
involving  the  initial  or  continuing 
fitness  of  a  U.S.  air  carrier,  any 
application  filed  should  also  contain  the 
supporting  fitness  information  required 
by  part  204  of  this  chapter. 

iTie  requirement  to  serve  copies  of 
pleadings  on  other  parties  is  being 
revised  for  proceedings  involving 
foreign  air  carrier  permit  applications  to 
conduct  scheduled  operations  to 
include  the  airport  authority  of  any  U.S. 
airport  that  the  applicant  initially 
proposes  to  serve  (new 
§  302.203(b)(2)(C)).  Service  on  such 
parties  is  already  required  and  is  being 
retained  in  U.S.  air  carrier  certificate 
application  proceedings  (new 
§  302.203(b)(1)). 

We  are  also  eliminating  the  separate 
regulatory  procedures  and  time  periods 
for  responsive  pleadings  for  certificate 
restriction  removal  cases  (current 
§§  302.1730).  Such  cases  are  rare  and 
can  be  handled  under  the  same  rules 
and  timefi-ames  as  international  route 
award  cases.  If  different  procedures  or 
timetables  are  required  in  a  specific 
case,  the  Department  can  establish  those 
in  a  procediu-al  order  at  the  outset  of 
such  proceeding. 

We  are  adding  a  provision  to  allow 
specifically  for  the  filing  of  replies  to 


answers  in  licensing  cases  (new 
§  302.204(b)).  Replies  are  routinely  filed 
in  such  cases  (accompanied  by  a  motion 
for  leave  to  file),  are  permitted  in 
response  to  answers  to  show-cause 
orders  issued  in  such  proceedings,  and 
are  of  benefit  to  the  Department  in 
analyzing  the  information  and 
allegations  in  any  filed  answer. 

We  are  adding  a  provision  to  specify 
that,  in  U.S.  air  carrier  certificate  cases, 
the  order  establishing  further 
procedures  will  be  issued  in  90  days 
after  a  complete  application  is  filed 
(new  §§302.21  Kb)  and  302.212(e)).  This 
clarification,  which  reflects  the 
provision  ^^current  §  302.1713  (new 
§  302.209)  that  the  time  periods 
contained  in  the  subpart  would  not 
begin  to  run  until  the  appfication  is 
complete,  is  intended  to  alleviate  any 
confusion  over  when  a  DOT  order 
taking  action  on  an  appUcation  would 
be  issued,  since  many  certificate 
applications  are  not  complete  when 
submitted  and  must  be  deferred  pending 
receipt  of  supplementary  information. 

The  section  on  the  disposition  of 
applications  (new  §  302.210)  is  being 
reorganized  to  reflect  the  cturent 
practices  employed  in  the  majority  of 
application  cases  of  using  show-cause 
procediues  or  final  orders,  rather  than 
instituting  an  oral  evidentiary  hearing. 
A  provision  is  being  added  to  current 
§302.1757  (new  §  302.220(b)(2))  to 
clarify  that  if  the  DOT  decisionmaker 
does  not  act  within  90  days  of  the 
issuance  of  an  initial  decision  by  an 
administrative  law  judge,  that  decision 
becomes  the  final  decision  of  the 
Department. 

Current  §  302.1760,  which  pertains  to 
internal  procedures  of  the  Department, 
is  being  eliminated  as  unnecessary. 

Subpart  C — Rules  Applicable  to 
Exemption  Proceedings  replaces  and 
revises  current  Subpart  D,  which  sets 
forth  procedural  rules  for  U.S.  and 
foreign  air  carriers  to  follow  in  applying 
for  exemption  authority  under  section 
40109  of  Subtitle  VII  of  Title  49  of  the 
United  States  Code  ('the  Statute").  It 
adds  proceedings  for  slot  exemptions  at 
high-density  airports  under  section 
41714  of  the  Statute  to  its  scope.  It  also 
gives  guidance  to  U.S.  and  foreign  air 
carrier  applicants  on  the  specific 
information  thev  must  file. 

New  §  302.302(b)  revises  the  names  of 
the  offices  where  exemption 
applications  are  to  be  filed  to  the  U.S. 
Air  Carrier  Licensing  Division  or 
Foreign  Air  Carrier  Licensing  Division, 
as  appropriate,  in  the  Office  of 
International  Aviation.  New 
§  302.302(b)(4)  is  being  revised  to 
permit  the  filing  of  exemption  requests 
by  facsimile  and  electronic  mail  (when 


available),  and  ne  v  §  302.302(e)  (current 
§  302.401(e))  is  be  ng  revise^  to  reflect 
our  present  practice  of  omitting 
applicants'  addresses  when  publishing 
notices  of  exempt  on  applications  filed. 
Also,  the  word  "u  idue"  is  being 
changed  to  "unre<  sonable"  in 
paragraphs  (3)  anc  (4)  of  new 
§  302.303(d)  to  rellect  a  change  In  this 
language  in  section  40109(g)(1)(C)  of  the 
Statute. 

Subpart  D— Rubs  Applicable  to 
Enforcement  Prodeedings  replaces  and 
revises  current  Subpart  B,  which 
contains  the  specific  rules  governing 
actions  or  proceeaings  by  which  the 
Department  enforces  the  aviation 
economic  provisions  of  the  Statute  and 
the  rules,  orders,  and  other 
requirements  the  Department  issues 
under  those  provisions.  These  rules  also 
inform  the  public  how  to  lodge 
complaints  and  detail  the  procedures 
that  the  Departme  nt  and  the  parties  will 
follow  in  the  evei  it  the  Department  takes 
enforcement  actic  n. 

A  definitions  s(  ction  is  being  added 
to  new  Subpart  D  (new  §  302.402). 

In  addition,  vaiious  sections  are  being 
combined,  separated  or  retitled  for 
purposes  of  clarity.  Thus,  a  separate 
section  on  inform  al  complaints  is  being 
established  (new  §  302.403),  and  the 
section  on  formal  complaints  is  being 
expanded  to  incli  ide  current  §§  302.203 
and  302.13  and  soparated  into 
paragraphs  pertaining  to,  among  others 
things,  the  filing,  amendment,  and 
service  of  such  c(  implaints  (new 
§302.404). 

The  term  "third-party  complaint" 
used  throughout  s  being  replaced  with 
"formal  complaii  it,"  and  the  "saving 
clause"  from  Sutpart  A  (current 
§  302.40)  is  beinj  moved  to  Subpart  D 
as  new  §  302.420  and  modified  to 
include  provisioi  is  of  the  Statute  and 
orders  and  other  requirements  of  the 
Department. 

Subpart  E — Ru  les  Applicable  to 
Proceedings  wit!  Respect  to  Rates,  Fares 
and  Charges  for  1  'oreign  Air 
Transportation  r  ivises  current  Subpart 
E.  which  containis  special  rules  for 
proceedings  relating  to  rates  and  fares 
and  their  related  rules,  classifications 
and  practices  applied  in  foreign  air 
transportation.  Tihese  proceedings  are 
instituted  at  the  Department's  discretion 
in  response  to  a  third-party  complaint, 
or  upon  the  Depi  irtmenfs  own 
initiative.  Histor  cally,  most  such 
proceedings  involved  complaints 


against  tariffs  by 


competitors. 


The  title  of  tH(  <  subpart  is  being 
amended  to  add  "for  Foreign  Air 
Transportation"  to  clarify  that  these 
rules  do  not  app  y  to  rates,  fares  and 
charges  in  inters  late  transportation. 


Current  §  302.506  is  being  eliminated. 
That  section  places  the  burden  of  going 
forward  with  the  evidence  (i.e.,  making 
at  least  a  prima  facie  case  of  lawfulness) 
upon  the  carrier  proposing  a  tariff 
change.  Under  deregulation  pricing 
policies  and  procedures,  fare  decreeises 
or  rule  liberalizations  do  not  need  any 
justification. 

Subpart  F— Rules  Applicable  to 
Proceedings  Concerning  Airport  Fees 
contains  the  specific  rules  that  apply  to 
a  complaint  filed  by  one  or  more  U.S. 
or  foreign  air  carriers  for  a 
determination  of  the  reasonableness  of  a 
fee  increase  or  a  newly  established  fee 
imposed  upon  the  carrier  by  the  owner 
or  operator  of  an  airport.  This  subpart 
also  applies  to  requests  by  the  owner  or 
operator  of  an  airport  for  such  a 
determination. 

Since  Subpart  F  was  adopted  in 
February  1995.  we  had  not  proposed 
any  changes  to  it  in  the  NPRM  except 
to  make  the  provisions  internally 
consistent  with  the  rest  of  revised  part 
302,  such  as  by  changing  section 
reference  nimibers  (e.g.,  in  §  302.617, 
the  reference  to  §  302.28(a)  is  being 
changed  to  §  302.32(a)),  and  to  include 
references  to  the  subpart  in  the  index  in 
Appendix  A. 

However,  we  have  decided  to  take 
this  opportunity  to  revise  Subpart  F  in 
order  to  eliminate  redundancies, 
renumber  the  paragraphs  to  conform 
with  the  numbering  system  in  the  rest 
of  part  302,  and  make  editorial  changes 
for  purposes  of  clarity.  In  addition, 
because  the  procedures  for  determining 
the  reasonableness  of  airport  fees  are 
identical  regardless  of  whether  the 
proceeding  has  been  instituted-by  a 
complaint  from  an  air  carrier  or  by  a 
request  from  an  airport,  those 
procedures,  which  are  now  contained  in 
septate  sections  (current  §§  302.611 
and  302.613),  are  being  combined  into 
new  §302.606. 

Specifically,  the  following  changes 
are  being  made: 

In  the  third  sentence  of  paragrapiUa) 
of  §  302.601,  the  words  "is  considered 
to  have"  are  being  added  after  "An 
airport  owner  or  operator"  and  before 
"imposed  a  fee  on  an  air  carrier  or 
foreign  air  carrier"  to  make  clear  that 
fees  that  have  been  set,  regardless  of 
whether  they  have  been  collected,  are 
covered  by  the  rule.  A  new  paragraph 
(c)  is  being  added  to  that  section  to  state 
that  "Except  as  modified  by  this 
subpart,  the  provisions  of  subpart  A  of 
this  part  apply"  to  conform  to  revisions 
in  the  other  subparts. 

Current  §  302.603  is  being 
renumbered  as  §  302.602.  In  paragraph 
(a)  of  that  section,  a  reference  to  §  302.4 
is  being  added  after  the  reference  to 


§  302.3  to  reflect  the  changes  being 
made  in  those  sections.  In  paragraph  (b) 
of  new  §  302.602  and  throughout  die 
rest  of  the  subpart,  the  reference  to  "an 
air  carrier  or  foreign  air  carrier"  is  being 
simplified  to  "carrier". 

Also  to  conform  to  the  rest  of  the  part, 
any  references  to  numbers  of  days  in 
numerical  form,  e.g.,  7,  will  now  also 
include  the  word  for  that  number,  e.g., 
"seven  (7)".     • 

References  to  other  numbered 
sections  in  the  subpart  are  being 
updated  to  reflect  the  new  section 
numbers,  e.g.,  the  reference  to 
§§  302.611  and  302.613  will  now  be 
§  302.606. 

Current  §  302.605  is  being 
renumbered  as  §  302.603.  In  the  second 
sentence  of  paragraph  (a)  of  that  section, 
the  statement  that  the  complaint  or 
request  shall  include  a  copy  of  "all 
supporting  testimony  and  exhibits 
available  to  the  carrier  on  which  the 
filing  party  intends  to  rely"  is  being 
revised  to  eliminate  the  reference  to 
"available  to  the  carrier"  since  such 
documents  available  to  the  airport 
should  also  be  included.  In  paragraph 
(b),  the  reference  to  the  "Chief  of  the 
Economic  and  Financial  Analysis 
Division"  is  being  dropped  for  the  more 
generic  "Office  of  Aviation  Analysis" 
and  the  reference  to  filing  several  copies 
of  diskettes  containing  exhibits  with 
Department  of  Transportation  Dockets, 
the  administrative  law  judge,  and  the 
Office  of  Aviation  Analysis  is  being 
revised  to  indicate  that  all  3  copies  can 
be  submitted  to  Department  of 
Transportation  Dockets  instead  of 
directly  with  each  of  the  other  two 
offices.  The  latter  change  is  being  made 
at  the  suggestion  of  the  Airports  Council 
International  (see  following  section  on 
comments  received  on  the  NPRM).  The 
provisions  in  subparagraphs  (c)(1)  and 
(c)(2)  concerning  service  of  complaints 
are  being  combined,  and  the  remaining 
subparagraphs  renumbered.  Similarly, 
the  provisions  in  subparagraphs  (d)(1) 
and  (d)(2)  concerning  service  of  requests 
for  determinations  are  being  combined. 
In  new  subparagraph  (d)(1),  a  reference 
is  being  included  to  new  §  302.603(c)(1) 
to  indicate  the  manner  of  service  and  to 
eliminate  excess  verbiage. 

Current  §  302.607  is  being 
renumbered  §  302.604.  In  paragraph  (d) 
of  that  section,  a  reference  is  being 
included  to  new  §  302.603(b)  to  indicate 
the  format  to  be  used  for  diskettes  and 
to  eliminate  excess  verbiage.  The 
provisions  in  subparagraphs  (e)(1)  and 
(e)(2)  concerning  service  of  answers  are 
being  combined. 

Current  §  302.609  is  being 
reniunbered  §  302.605.  In  paragraph  (d), 
a  reference  to  new  paragraph 
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§  302.603(b)  is  being  included  to 
indicate  the  format  to  be  used  for 
diskettes  and  to  eliminate  excess 
verbiage.  In  paragraph  (e),  a  reference  to 
certifying  that  the  parties  served  with  a 
reply  have  actually  received  it  is  being 
added  to  conform  to  the  rules  on  service 
of  other  types  of  documents  in  these 
proceedings. 

Cmrent  §  302.611  is  being 
renumbered  §  302.606  and  combined 
with  current  §  302.613  so  that  the 
procedures  for  review  of  complaints  or 
requests  for  determination  are  in  the 
same  section.  Thus,  the  provisions  of 
paragraphs  (a)  and  (e)  of  current 
§  302.613  are  being  combined  v«th 
current  §  302.611(a)  into  new 
§  302.606(a);  current  §§  302.611(b)  and 
302.613(b)  are  being  combined  into  new 
§  302.606(b):  current  §§  302.611(c)  and 
302.613(c)  are  being  combined  into  new 
§  302.606(d);  and  current  §§  302.611(d) 
and  302.613(d)  are  being  combined  into 
new  §  302.606(c).  The  heading  of  this 
section  is  also  being  retitled  to  reflect 
this  change. 

Cmrent  §  302.615  is  being 
reniunbered  as  §  302.607. 

Current  §  302.617  is  being 
renumbered  as  §  302.608.  In  that 
section,  subparagraphs  (b)(1)  and  (b)(2) 
relating  to  service  of  petitions  for  review 
are  being  combined  into  new 
subparagraph  (b)(1). 

Current  §  302.619  is  being 
renumbered  as  §  302.609.  Paragraphs  (a) 
and  (b)  of  that  section  are  being 
combined  into  new  paragraph  (a),  and 
paragraph  (c)  is  being  renumbered  as 
paragraph  (b). 

Current  §  302.621  is  being 
reniunbered  as  §  302.610.  In  paragraph 
(c)  of  that  section,  a  reference  is  being 
added  to  a  request  for  a  determination 
to  indicate  that  if  the  Secretary  does  not 
issue  a  final  decision  within  120  days 
after  the  filing  of  such  a  request,  the 
decision  of  the  administrative  law  judge 
will  be  deemed  the  final  order  of  the 
Secretary. 

Subpart  G — Rules  Applicable  to  Mail 
Rate  Proceedings  and  Contracts 
combines,  replaces  and  revises  subparts 
CandO. 

Current  Subpart  C — Rules  Applicable 
to  Mail  Rate  Proceedings  sets  forth  the 
special  rules  applicable  to  proceedings 
for  the  establishment  of  mail  rates  by 
the  Department  in  accordance  with 
section  41901  of  the  Statute.  These  are 
the  rates  paid  by  the  United  States 
Postal  Service  to  U.S.  air  carriers  for  the 
transportation  of  mail  within  Alaska 
and  between  the  U.S.  and  foreign 
coimtries. 

Current  Subpart  O — Procedxu"e  for 
Processing  Contracts  for  Transportation 
of  Mail  by  Air  in  Foreign  Air 


Transportation  sets  forth  procedures 
applicable  to  certain  contractor 
arrangements  for  the  carriage  of  mail 
between  the  U.S.  Postal  Service  and 
certificated  air  carriers  pursuant  to  39 
U.S.C.  5402(a). 

Certain  sections  are  being  revised  to 
allow  the  DOT  decisionmaker 
additional  flexibility  in  dealing  with 
specific  cases.  Thus,  current 
§  302.305(a)  provides  that  a  notice  of 
objection  to  the  rates  proposed  in  a 
show-cause  order  is  due  within  ten  (10) 
days  and,  if  such  a  notice  is  properly 
filed,  written  answers  and  any 
supporting  documents  are  due  within 
thirty  (30)  days.  Subsequent  to  the 
issuance  of  the  NPRM,  the  Department 
eliminated  the  provision  for  notices  of 
objection  and  extended  the  answer 
period  to  forty-five  (45)  days,  or  within 
such  other  period  as  the  order  may 
specify.  (See  Orders  97-9-37,  97-11-20, 
and  98-6—16.)  We  are  adopting  these 
changes  in  new  §  302.704(a).  In 
addition,  cmrent  §  302.307  is  being 
revised  to  allow  the  decisionmaker  to 
authorize  the  filing  of  additional 
pleadings  or  establish  further 
procedural  steps  in  lieu  of  instituting  an 
oral  hearing  (new  §  302.705(b))  and  to 
allow  the  issues  in  any  hearing  that  is 
instituted  to  be  formulated  by  the 
instituting  order  (new  §  302.706(a)). 

The  provisions  of  current  §  302.306 
and  certain  provisions  of  §  302.307 
concerning  the  filing  of  answers  are 
being  combined  into  new  §  302.705 
covering  further  procedures,  and  current 
§§  302.301,  302.302.  and  302.308,  and 
certain  provisions  of  §  302.307  are  being 
combined  into  new  §  302.706  entitled 
"Hearing." 

The  provisions  of  paragraphs  (a)  and 
(b)  of  current  §  302.1503  are  being 
eliminated  as  unnecessary,  and  new 
§  302.719  refines  and  condenses  the 
data  required  to  reflect  current  practice. 

The  subject  index  contained  in 
Appendix  A — Index  to  Rules  of  Practice 
is  being  updated  to  include  additional 
references  (such  as  to  Fitness  Cases  and 
Airport  Fee  cases),  and  to  eliminate 
obsolete  references.  Also,  to  assist  users 
in  locating  the  newly  renumbered 
sections,  the  revised  Appendix  lists  for 
each  subject  both  the  cvurent  section 
number(s)  and  the  corresponding  new 
section  niunber(s). 

Comments  and  Their  Resolution 

Comments  on  the  proposed  changes 
were  received  from  Airports  Coiuicil 
International  ("ACI");  American 
Airlines,  Inc.  ("American");  Continental 
Airlines,  Inc.  ("Continental");  Dade 
County  (Florida)  Aviation  Department 
("Dade");  Mr.  Richard  J.  Fahy,  Jr.,  an 
aviation  attorney  ("Mr.  Fahy");  and 


United  Air  Lines,  Inc.  ("United").  The 
comments  will  be  discussed  and 
resolved  in  the  order  in  which  their 
subject  matter  appears  in  the  proposed 
rule. 

Subpart  A 

Section  302.3(c)(1)  Niunber  of  Copies 

The  NPRM  proposed  to  continue  the 
current  rule,  as  amended  in  a  1996 
rulemaking  (Docket  OST-96-1436,  61 
FR  29284,  June  10.  1996),  which  sets 
forth  the  number  of  copies,  ranging  from 
three  to  nine,  to  be  filed  in  each  of  19 
types  of  aviation  proceedings. 

Comments:  Mr.  Fahy  recommends 
that  the  Department  standardize  the 
number  of  copies  to  be  filed  in 
proceedings  so  that  the  rule  will  not 
have  to  be  consulted  each  time  a 
different  type  of  filing  is  made. 

Resolution:  After  reviewing  our  needs 
in  the  various  types  of  aviation 
proceedings,  we  have  decided  not  to 
change  the  rule  at  this  time. 

Section  302.7(e)(2)  Electronic  service  of 
documents 

The  NPRM  proposed  that  adequate 
proof  of  service  of  a  dociunent  would 
include  "a  certificate  of  successful 
transmission  executed  by  the  person 
transmitting  the  document  by  facsimile 
or  electronic  mail,  listing  the  facsimile 
number  or  electronic  mail  address  to 
which  the  document  was  sent." 

Comments:  Continental  and  United 
request  a  clarification  of  the  term 
"successful  transmission."  They 
contend  that  it  should  be  sufficient  to 
certify  that  the  document  was 
transmitted  by  the  method  stated  and  is 
presumed  to  have  been  received  unless 
the  sender  receives  notice  of  an 
unsuccessful  transmission.  United 
further  recommends  that,  in  the  case  of 
a  transmission  failure,  a  party  should  be 
allowed  to  employ  another  means  of 
service  without  having  to  inform  the 
Department. 

Resolution:  We  agree  with  the 
commenters  that  requiring  persons  who 
are  electronically  serving  docimients  to 
obtain  signed  statements  or  certificates 
acknowledging  receipt  is  overly 
burdensome.  Upon  reconsideration,  we 
believe  that  adequate  proof  of  electronic 
service  would  consist  of  a  certificate  of 
successful  transmission  by  the  sender, 
including  the  facsimile  number  or 
electronic  mail  address,  and  a  statement 
that  the  sender  has  not  received  any 
indication  that  the  electronic 
transmission  was  unsuccessful. 
Moreover,  if  an  electronic  transmission 
should  fail,  parties  should  be  allowed  to 
choose  another  authorized  means  of 
service  without  being  required  to  notify 
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Therefore,  we  are 
propc|sed  §  302.7(e)  by 

(3)  and  adding  the 
(  ge  at  the  end  of 
{ ind  stating  that  no 
I  Bceived  that  any 

failed.  In  the  event  of 
transmission  failure,  any 
means  of  service  may 
the  appropriate  proof 
ded." 


aitd 


Section  302.12{4)(l){i)  Confidentiality 
motions 

The  present  nile  (§  302.39(e)(2)(i)),  the 
text  of  which  is  inchanged  in  the 
NPRM,  states  th  it  motions  for 
confidential  treatment  shall  include  "a 
description  of  tl  e  information  sought  to 
be  withheld,  suficient  for  identification 
of  the  same." 

Comments:  C(  ntinental  suggests  that 
the  rule  should  ;  equire  such  motions  to 
contain  an  inde: :  of  the  material 
requested  to  be  held  confidential, 
including  a  title  description  of  the. 
document,  document  number,  and 
number  of  page; . 

Resolution:  U  3on  review,  we  consider 
the  instructions  for  identifying  the 
material  ("a  des  ;ription  of  the 
information  sou  ;ht  to  be  withheld, 
sufficient  for  id(  ntification  of  the 
same")  to  be  vaj  ue,  especially  in  cases 
where  confident  iality  is  requested  for 
multiple  docum  ants,  or  portions  of 
documents,  or  fi  ir  documents  that 
appear  similar. '  'herefore,  we  believe 
confidentiality  i  lotions  should  include 
an  index  of  the  i  locuments  covered  by 
the  motion.  The  rule  is  being  amended 
to  require  "an  ii  dex  listing  each 


document  by  an 


and  including  it  s  title,  description  and 


number  of  page! 
specific  locatior 


Section  302.28( 
transcript 

The  NPRM  re 
current  rule  (§ 
the  addition  of 
to  the  Department 
the  administrat 
determining  w 
transcripts  are 
proceeding.  The 
administrative 
that  an  ordinary 
any  party  to  the 
arrangements 
provide  a  daily 
Department,  for 
requesting  part) 

Comments:  United 
respect  to  daily 
Department  shojuld 
contracts  with 
enforced  with 


identifying  number, 


and,  if  relevant,  the 
within  a  document.' 


Cost  of  daily 


ains  the  language  in  the 

.24(1)(2))  except  for 
fourth  factor — the  cost 
— to  be  considered  by 
i^e  law  judge  in 

er  ordinary  or  daily 
ded  in  a  particular 
rule  states  that  if  the 
l^w  judge  determines 
transcript  is  adequate, 
proceeding  may  make 

the  reporting  firm  to 
ranscript  to  the 
which  extra  service  the 
will  pay. 

oelieves  that,  with 
transcripts,  the 

make  certain  that  its 
r  ^porting  firms  are 
n  ispect  to  reasonable 


3[)2. 


h3th€ 
reec 


w  th 


prices  for  both  the  Department  and 
other  parties,  and  that  transcripts 
requested  on  a  daily  basis  by  non- 
Department  parties  are  provided  daily. 
Dade  advocates  that  the  Department 
should  ensure  that  (1)  both  the  ordinary 
and  daily  rates  are  reasonable,  (2)  "cost 
to  the  Department"  is  removed  as  a 
factor  to  be  considered  by  the 
administrative  law  judge  in  deciding 
upon  the  necessity  of  a  daily  transcript, 
(3)  daily  transcripts  shall  be  required  in 
all  proceedings  involving  airport  fees 
(Subpart  F),  (4)  the  Department  shares 
the  cost  equally  with  other  parties  who 
decide  to  order  daily  transcripts,  and  (5) 
parties  are  allowed  to  choose  a  different 
reporting  firm  if  its  rates  for  daily 
transcripts  are  more  reasonable.  ACI 
also  recommends  that  the  Department 
seek  more  inexpensive  official  reporting 
services  for  hearing  cases. 

Resolution:  Among  the  criteria  for 
determining  whether  an  ordinary  or 
daily  transcript  is  required  in  any 
particular  proceeding,  we  included 
"cost  to  the  Department"  (§  302.28(b)(3)) 
because  that  factor  is  presently  taken 
into  account  by  the  administrative  law 
judges.  Adoption  of  the  commenters' 
recommendations  would  inevitably  lead 
to  extensive,  complex  contract 
negotiations,  including  lengthy 
negotiations  about  what  is  "reasonable" 
under  certain  circumstances.  While  we 
appreciate  the  concern  about  costs,  and 
the  need  to  reduce  costs  for  all  parties 
including  the  government,  procedural 
rulemakings  are  not  the  proper  place  to 
resolve  contract  costs  and  availability 
issues  on  this  matter.  In  addition,  we  do 
not  believe  that  a  specific  requirement 
for  daily  transcripts  in  subpart  F 
proceedings  should  be  included  in  the 
rule  and  will  continue  to  leave  that 
decision  to  the  discretion  of  the 
presiding  administrative  law  judge.  We 
also  see  no  reason  to  change  the  rule  to 
require  the  Department  to  share  equally 
in  the  cost  of  daily  transcripts  ordered 
by  another  party  if  the  administrative 
law  judge  has  determined  that  ordinary 
transcripts  are  adequate.  In  addition,  we 
do  not  agree  that  parties  should  be 
allowed  to  select  a  court  reporter 
different  fi'om  the  one  selected  by  the 
administrative  law  judge  because 
multiple  versions  of  the  "official" 
transcript  may  result.  Therefore,  we  will 
adopt  the  rule  as  proposed. 

Subpart  B 

Section  302.202(a)  Maps  and  illustrative 
data 

The  NPRM,  like  the  present  rule 
(§  302.4(a)),  requires  applicants  for 
certificate  authority  to  provide  the  data 
called  for  in  part  201  of  this  chapter. 


Comments:  Continental  observes  that 
adherence  to  part  201  filing 
requirements  would  obligate  applicants 
to  provide  a  map  and  illustrative  data  in 
all  cases.  These  should  be  required  only 
of  applicants  for  certificate  authority  "as 
directed  by  the  Department." 

Resolution:  The  requirements  that 
applicants  must  provide  a  map  showing 
the  proposed  points  of  service  and 
mileages,  and  an  illustrative  service 
proposal,  formerly  found  in  §  201.4(c)(4) 
and  §  201.4(e)(1),  respectively,  were 
removed  in  a  1992  rulemaking  (see  57 
FR  38765,  August  27,  1992).  Therefore, 
no  change  in  the  proposed  rule  is 
required. 

Section  302.202(d)  Energy  statement 

Comments:  United  and  Continental 
urge  the  Department  to  remove  the 
requirement  that  each  application  must 
be  accompanied  by  an  energy  statement 
in  accordance  with  part  313  of  this 
chapter.  (The  NPRM  inadvertently 
referred  to  this  statement  as  an 
"Environmental  Evaluation"  which  is 
incorrect  and  has  been  changed  in  the 
Final  Rule.]  Section  313.4(a)  of  that  part 
requires  applicants  to  file  an  energy 
statement  if  the  air  service  for  which 
authority  is  sought  would  result  in  a 
near-term  net  annual  increase  in  fuel 
consumption  of  10  million  gallons  or 
more.  The  objectors  state  that  the  fuel 
crisis  of  the  1970s^,  which  prompted  the 
issuance  of  this  rule,  is  no  longer 
relevant,  and  that  such  a  statement  is 
costly  to  prepare  and  seldom  used. 

Resolution:  Concerns  about  fuel 
consumption  that  arose  in  the  1970s 
have  not  disappeared.  Today,  when  a 
proposal  involves  a  substantial  increase 
in  fuel  usage,  we  must  conclude  that  the 
public  benefits  derived  from  the 
proposed  service  outweigh  the 
disadvantages.  Thus,  it  is  not 
appropriate  to  remove  the  provision 
from  the  rule.  Moreover,  the  part  313 
requirements  implementing  the  Energy 
Policy  and  Conservation  Act  (42  U.S.C. 
6362(b))  have  been  progressively 
qualified  and  narrowed  until  they  have 
been  minimal  in  the  few  cases  in  which 
they  have  been  triggered.  Elaborate 
calculations  rarely  have  been  required, 
and  certificate  applications  "where  no 
determination  of  public  convenience 
and  necessity  is  required"  are 
specifically  excluded  from  this 
requirement  (§  313.4(b)(5)).  In  addition, 
proposed  §  302.202(d)  now  conteiins  the 
qualifier  "Where  required,"  reflecting 
that,  in  many  circumstances, 
information  on  substantial  changes  in 
fuel  usage  may  be  omitted.  Therefore, 
no  change  in  the  proposed  rule  will  be 
made,  except  to  correct  the  reference  to 
"energy  statement"  in  place  of 
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"environmental  evaluation"  as  noted 
above. 

Section  302.203(a)(2)  Service  on  the 
FAA 

A  new  provision  would  require  an 
applicant  to  serve  a  complete  copy  of  its 
certificate  application  on  the  Manager  of 
the  Federal  Aviation  Administration 
Flight  Standards  District  Office 
processing  any  FAA  authority  needed  to 
conduct  the  proposed  operations. 

Comments:  United  suggests  that  the 
Department  clarify  which  carriers  , 
would  be  subject  to  this  reqmrement 
since  many  would  only  require  minor 
amendments  to  their  FAA  Operations 
Specifications. 

Resolution:  The  proposed 
requirement — ^that  an  applicant  should 
serve  a  complete  copy  of  its  certificate 
application  on  the  Manager  of  the  FAA 
Flight  Standards  District  Office 
processing  any  FAA  authority  needed  to 
conduct  the'  proposed  operations — was 
added  to  enhance  the  information- 
sharing  process  between  the  Office  of 
the  Secretary  and  the  FAA  regarding  an 
applicant's  proposed  new  services.  Even 
minor  amendments  in  certificate 
authority  could  require  FAA  action. 
Therefore,  we  believe  it  is  appropriate, 
and  not  unduly  burdensome,  for  the 
applicant's  local  FAA  office  to  be  served 
with  a  copy  of  any  application  seeking 
a  change  in  the  applicant's  certificate 
authority.  No  change  in  the  proposed 
rule  will  be  made. 

Section  Verification  (under  18  U.S.C. 
1001) 

Current  §  302.4(b)  requires  that  every 
authorized  or  required  dociunent  filed 
with  the  Department  must  be  signed  by 
the  party  filing  that  dociunent  or  by  a 
duly  authorized  representative  of  that 
party,  certif^'ing  that  he  or  she  has  read 
the  document  and  believes  every 
statement  contained  therein  to  be  true 
and  not  misleading.  In  addition,  current 
§  302.1707  requires  that  the  facts 
contained  in  pleadings  filed  under 
current  Subpart  Q  (new  Subpart  B)  be 
attested  to  in  an  affidavit  signed  by 
persons  who  are  knowledgeable  about 
the  facts  and  who  would  be  called  as 
witnesses  to  substantiate  the  facts  if  an 
oral  hearing  became  necessary.  New 
§  302.206  would  require  a  certification 
in  accordance  with  18  U.S.C.  1001,  to  be 
signed  by  a  knowledgeable  individual 
(as  described  in  §  302.1707),  that,  under 
penalty  of  fine  and/or  imprisoiunent,  he 
or  she  has  not  knowingly  or  willfully 
falsified  or  concealed  any  material  fact 
or  made  any  false  statement,  or 
knowingly  used  any  document 
containing  such  a  statement,  in 
connection  with  the  preparation,  filing 


or  prosecution  of  the  pleading.  Similar 
certifications  are  required  for  electronic 
filings  in  accordance  with  instructions 
at  the  Dockets  DMS  internet  web  site. 

Comments:  American  recommends 
that  the  required  certification  be  moved 
to  Subpart  A  and  amended  to  provide 
that  the  certification  requirement 
applies  to  all  pleadings,  and  that  the 
certification  is  deemed  to  be 
incorporated  in  all  pleadings  signed  by 
an  attorney.  Continental  and  United 
maintain  that  the  requirement  of  an 
additional  certification  to  be  signed  by 
an  officer  of  the  company  is  redundant 
to  the  certification  presently  required  in 
§  302.4(b).  United  adds  that  the 
proposed  verification  is  only  needed  in 
the  rare  event  of  a  hearing  case,  and 
that,  for  non-hearing  cases,  the 
certification  required  in  §  302.4(b)  is 
sufficient.  Mr.  Fahy  recommends  that 
the  proposed  certification  requirement 
be  limited  to  applicants  for  initial 
certificate  authority. 

Resolution:  It  has  been  our  concern 
that  the  "subscription"  required  in 
§  302.4(b)  and  the  "verification" 
required  in  current  §  302.1707  do  not 
sufficiently  bind  the  applicant  in  all 
cases.  We  have  experienced  a  number  of 
proceedings  in  which  an  outside 
attorney  or  other  person  engaged  to 
prepare  and  file  the  application  has 
signed  a  subscription  attesting  to  the 
veracity  of  the  statements  and  other 
material  in  the  documents  filed  when  in 
actuality  that  individual  was  attesting 
only  to  the  fact  that  the  information  had 
been  represented  by  his  or  her  client  as 
being  accurate. 

We  believe  that  a  certification  of 
veracity  is  more  reliable  when  signed  by 
a  principal  of  the  applicant.  The  current 
subscription  in  §  302.4(b),  which 
requires  a  certification  to  be  signed  by 
"the  [filing]  party,  or  by  a  duly 
authorized  officer  or  the  attomey-at-law 
of  record  of  such  party,  or  by  any  other 
person  so  authorized"  is  not  as  broad  as 
the  verification  in  current  §  302.1707, 
which  requires  an  attestation  of  the 
"facts  asserted  in  any  pleading"  by 
"persons  having  knowledge  of  them."  In 
§204.3(v)  of  this  chapter,  applicants 
filing  information  in  support  of  a  fitness 
determination  are  required  to  include  a 
verification  in  accordance  with  18 
U.S.C.  1001  to  be  signed  by  the  person 
signing  the  pleading,  "who  shall  be  a 
principal  owner,  senior  officer,  or 
internal  counsel  of  the  applicant."  In 
our  experience,  the  contents  of 
pleadings  covered  by  the  latter 
attestation  have  been  found  to  be  the 
most  truthful  and  accurate.  For  these 
reasons,  we  disagree  with  American's 
view  that  the  certification  should  be 
deemed  to  be  incorporated  in  all 


pleadings  signed  by  an  attorney,  but  we 
agree  with  its  recommendation  that  the 
certification  should  apply  to  all  types  of 
pleadings  and  should  be  relocated  to 
subpart  A.  We  also  agree  with 
Continental  and  United  that  two  such 
certifications  (§  302.4(b)  and  §  302.206) 
are  superfluous.  We  appreciate  United's 
argument  that  the  verification  as 
proposed  in  §  302.206,  which  is  to  be 
signed  by  "someone  who  will  appear  as 
a  witness  to  substantiate  the  facts 
asserted  if  an  oral  hearing  becomes 
necessary,"  is  misleading  inasmuch  £is 
hearing  cases  are  now  rare  events. 

Therefore,  we  have  decided  to  change 
§  302.206  so  that  it  merely  refers  readers 
to  §  302.4(b),  which  is  being  amended  to 
read  as  follows:  "Verification:  The 
following  certification  shall  be  included 
with  every  pleading  filed  under  this 
part:  'Piu-suant  to  Title  18  United  States 
Code  Section  1001, 1  [the  individual 
signing  the  pleading,  who  shall  be  a 
principal  owner,  senior  officer,  or 
internal  counsel  of  the  pleader],  in  my 
individual  capacity  and  as  the 
authorized  representative  of  the  pleader, 
have  not  in  any  manner  knowingly  and 
willfully  falsified,  concealed  or  failed  to 
disclose  any  material  fact  or  made  any 
false,  fictitious,  or  fi-audulent  statement 
or  knowingly  used  any  documents 
which  contain  such  statements  in 
connection  with  the  preparation,  filing 
or  prosecution  of  the  pleading.  I 
understand  that  an  individual  who  is 
found  to  have  violated  the  provisions  of 
18  U.S.C.  section  1001  shall  be  fined  or 
imprisoned  not  more  than  five  years,  or 
both.'  "  We  believe  that  restating  the 
sanctions  for  violating  18  U.S.C.  1001 
will  serve  as  a  visual  reminder  to  the 
signer  of  the  gravity  of  his  or  her 
attestation. 

Section  302.212  International  route 
cases — applicability 

In  the  NPRM,  the  provisions  in 
current  §§  302.1701(a)  and  1720(c) 
would  be  combined  to  provide  that  any 
person  may  file  an  application  for  the 
same  authority  as  sought  in  an 
application  to  obtain,  renew,  amend,  or 
transfer  a  certificate  authorizing  air 
transportation  over  an  international 
route. 

Comments:  United  points  out  that,  by 
combining  language  from  the  two 
current  sections,  the  Department  seems 
to  be  inviting  applications  from 
competing  carriers  seeking  authority 
that  is  the  subject  of  a  transfer 
application,  although  the  Department's 
policy  has  been  not  to  entertain 
competing  applications  relating  to 
certificate  transfers. 

Resolution:  The  proposed  combining 
of  the  provisions  of  current 
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end 


§§  302.1701(a) 
§  302.212(a)  wolild 
change  in  the  ci  irrent 
notes,  the  propc  sed 
filing  of  applica  tions 
carriers  for  auth  ority 
of  a  transfer  £ 
Department's  g^eral 
entertaining  su 
Orders  92-3-49J 
agree  with  Unitf  d 
certificate  trans 
of  §  302.212(c) 
filing  of  confon^ing 
other  types  of 

Subpart  C 


1720(c)  into  new 
not  result  in  a 

policy.  As  United 
rule  allows  the 
from  competing 
that  is  the  subject 
ication,  despite  the 

policy  of  not 
applications  {see 
at  7  and  91-8-1).  We 
and  have  removed 
ers  from  the  provisions 
ich  allows  for  the 
applications  in 
certificate  cases. 


ch 


\/hi 


Section  302.301 


Exemptions 


This  section 
contains  the 
proceedings  for 
sections  40109 
including  emer] 

Comments 
Continental 
exemptions  alsc 
for  frequency  al 
international 

Resolution 


s  tates  that  Subpart  C 
rul  !s  applicable  to 
Bxemptions  under 
<nd  41714  of  the  Statute, 
ency  exemptions. 
A  nerican.  United,  and 
pro  )ose  that  the  rules  for 
apply  to  applications 
ocations  under 
agreements. 


We 


conunenting  air 
for  exemptions 
also  apply  to 
allocations  und 


agreements. 
sugge»tion  can 
other  proceed 
Department 
bilateral  rights 
code-sharing,  c 
exercise  other 
While  we  often 
order  to  establis 
cases,  it  will  be 
exemption 
the  "default 
unless  or  until 
will  amend  § 
revise  the  title 
Applicable  to 
Other  Proceedidgs 


agree  with  the 
carriers  that  the  rules 
n  new  subpart  C  should 
ap  ilications  for  frequency 

1  r  international 
Indped,  the  carriers' 

fully  be  applied  to 
in  which  the 
allocate  limited 
uch  as  third-country 
Ijarters,  or  designation  to 
ited  opportunities, 
vill  issue  a  notice  or 
1  procediues  in  such 
lelpful  to  identify 
ures  in  this  subpart  as 

to  be  followed 
specify  otherwise.  We 
.301  accordingly  and 
the  subpart  to  "Rules 
Eiemption  and  Certain 
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(30! 
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Section  302.304 
notices  of  exem  )tions 

The  proposed 
§  302.403(b)), 
filing  an  appl 
shall  serve  a 
has  been  filed. 

Comments: 
exemption  itsel 
served  since  the 
and  the  exempt 
voluminous. 

Resolution 
point  that  it  is 
interested  parti 
proceeding  are 
exemption  appl 


a)(2) — Service  of 


rule  (formerly 
reduires  that  persons 
icj  tion  for  an  exemption 
notice  that  the  application 

United  argues  that  the 
not  a  notice,  should  be 
answer  period  is  short 
ons  are  usually  not 


We 


concede  United's 
ifore  expedient  when 

in  an  exemption 

!  erved  with  the  entire 

cation,  rather  than 


merely  a  notice.  We  have  found  that 
most  applicants  already  serve  complete 
applications  voluntarily.  Moreover,  if 
such  "full  service"  were  the  rule,  it 
would  eliminate  the  need  for  the 
Department  to  make  a  determination  in 
each  case  whether  the  proceeding  is 
likely  to  be  contested  and  then  ordering 
service  of  the  complete  application. 
Such  a  rule  also  would  likely  reduce  the 
number  of  late-filed  comments.  After 
consideration,  we  believe  that  the  added 
biuden  on  applicants  of  serving 
complete  applications  (which  are 
generally  not  lengthy)  is  not  so 
substantive  as  to  outweigh  the  benefit  to 
interested  parties  in  terms  of  more 
timely  access  to  the  entire  application 
and  to  the  Department  in  terms  of 
facilitated  procedures.  Therefore,  we 
will  amend  §  302.304(a)(2)  accordingly. 

Section  302.304(b)(4)  Service  of 
documents  in  slot  exemptions 

This  new  provision  requires 
applicants  for  slot  exemptions  under 
section  41714  of  the  Statute  to  serve  the 
manager  of  the  affected  airport,  the 
mayor  of  the  city  that  it  serves,  and  the 
Governor  of  the  State  in  which  it  is 
located. 

Comments:  American,  United  and 
Continental  advocate  that  slot 
exemption  applications  should  also  be 
served  on  all  U.S.  carriers  that  publish 
schedules  in  the  Official  Airline  Guides 
for  the  airport  in  question. 

Resolution:  We  appreciate  the 
rationale  of  the  responding  airlines  in 
asserting  that  U.S.  carriers  providing 
scheduled  service  to  an  airport  at  which 
an  applicant  is  seeking  a  slot  exemption 
are  "interested  parties"  and  should  be 
served  copies  of  the  exemption 
application.  Consequently,  we  will 
amend  §  302.304(b)(4)  to  provide  for 
service  to  such  carriers  by  applicants  for 
slot  exemptions. 

Section  302.308  Replies  to  answers 

This  rule  (former  §  302.407)  provides 
that  an  applicant  may  file  a  reply  to 
answers  to  an  exemption  application 
within  seven  days  of  the  last  day  of  the 
answer  period. 

Comments:  American,  United,  and 
Continental  contend  that,  not  only 
applicants,  but  any  interested  party, 
should  be  allowed  to  file  a  reply  in 
exemption  proceedings,  as  is  allowed  in 
certificate  and  licensing  cases,  so  that 
other  parties  will  not  need  to  request 
leave  to  file  their  replies. 

Resolution:  We  agree  with  the 
responding  airlines  that  any  interested 
party  should  be  allowed  to  file  a  reply 
in  exemption  proceedings.  Liberalizing 
the  rule  in  this  way  will  save  parties  the 
burden  of  having  to  file,  and  the 


Department  of  having  to  rule  on, 
motions  for  leave  to  file  unauthorized 
documents.  Therefore,  we  will  amend 
§  302.308  accordingly. 

Subpart  D 

Section  302.403  Informal  complaints 

Comments:  Continental  argues  that 
the  information  and  allegations 
contained  in  an  informal  complaint  and 
the  identity  of  the  complainant  should 
be  kept  confidential. 

Resolution:  What  Continental 
proposes  reflects  our  existing  practice 
with  respect  to  maintaining  the 
confidentiality  of  the  contents  of  an 
informal  complaint  and  the  identity  of 
the  complainant.  We  plan  to  continue 
this  practice  in  the  future.  However,  in 
the  course  of  conducting  an  informal 
investigation,  we  may  at  times  have  to 
reveal  this  information  to  the 
investigated  party  if  necessary  to  obtain 
its  response  to  the  complaint.  Our 
experience  is  that  this  existing  practice 
is  an  effective  use  of  limited  resources, 
expedites  the  investigation,  and 
increases  accuracy  without  unduly 
prejudicing  the  rights  of  the  parties 
involved. 

Section  302.406  Action  time  on  formal 
enforcement  complaints 

The  rule  (adapted  from  the  existing 
practice  under  current  §  302.205(a)) 
allows  the  Assistant  General  Counsel  a 
"reasonable  time"  after  the  filing  of  an 
answer  to  a  formal  complaint  to  either 
issue  a  notice  instituting  a  formal 
enforcement  proceeding  or  an  order 
dismissing  the  complaint. 

Comments:  United  recommends  the 
retention  of  the  existing  rule,  which 
requires  Department  staff  to  process  or 
dismiss  an  enforcement  complaint 
within  60  days,  which  will  avoid 
indefinite  delays.  United  notes  that  no 
reason  was  given  in  the  NPRM  for  the 
proposed  change. 

Resolution:  We  disagree  with  United 
and  will  adopt  the  rule  as  proposed.  We 
have  found  that  most  third-party 
complaints  require  considerable  time- 
consuming  follow-up  investigation  by 
the  Office  of  Aviation  Enforcement  and 
Proceedings,  and  this  proposed  change 
would  reflect  the  current  Department 
and  industry  practice  in  dealing  with 
third-party  complaints.  Our  experience 
is  that  the  60  days  set  forth  in  the 
existing  rule  rarely,  if  ever,  permits 
enough  time  to  conduct  an  investigation 
and  satisfactorily  resolve  issues  that 
may  be  raised.  We  are,  however, 
sensitive  to  United's  concerns  about 
indefinite  delays,  and  will  endeavor  to 
ensure  that  investigations  are  conducted 
as  promptly  as  possible.  We  note  that  a 
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complainant  or  respondent  retains  the 
right  under  the  rules  as  revised  to  move 
that  the  Deputy  General  Counsel  require 
the  Assistant  General  Counsel  to  act  if 
he  or  she  finds  there  to  be  an 
unreasonable  delay  in  acting  on  a  formal 
complaint. 

Subpart  E 

Sections  302.501-302.507  Rates,  Fares 
and  Charges  in  Foreign  Air 
Transportation 

Conunents:  United  points  out  that  a 
related  rulemaking  proposes  to 
eliminate  the  requirement  that  rates  and 
charges  for  certain  foreign  air 
transportation  be  filed  in  tariffs  {see 
NPRM  97-1,  issued  in  Docket  OST-97- 
2070  {62  FR  10758,  March  10,  1997)). 
United  asserts  that  elimination  of  the 
requirement  to  file  tariffs  would  be 
problematical  since  the  procediues  for 
complaining  against  foreign  rates,  fares, 
and  charges  are  linked  to  the 
submission  of  the  matter  in  a  tariff. 
United  urges  that  the  Department 
determine  how  the  tariff  changes  in  the 
rulemaking  cited  above  will  affect 
Subpart  E  and  consolidate  the  two 
actions. 

Resolution:  Under  the  NPRM  issued 
in  Docket  OST-97-2070,  current  part 
302  procedures  would  continue  in  force 
for  complaints  against  tariffs  in  those 
markets  where  we  require  that  tariffs  be 
filed.  Since  these  markets  are  restrictive, 
we  expect  that  most,  if  not  all, 
complaints  against  carrier  pricing  would 
arise  in  just  these  markets.  However, 
there  are  other  remedies  that  U.S. 
carriers  may  take  in  the  unlikely  event 
that  a  foreign  carrier  or  government 
pricing  practice  adversely  affects  their 
interests  in  the  markets  where  tariffs  are 
no  longer  filed.  For  example,  U.S. 
carriers  can  bring  the  matter  to  the 
attention  of  the  Department  which  can 
address  the  matter  through  direct 
contact  with  foreign  officials,  or,  under 
the  terms  of  the  proposed  rule,  could 
require  the  foreign  carrier  to  file  its 
tariffs.  Once  the  tariff  was  filed,  normal 
complaint  procedures  would  apply.  No 
change  in  the  proposed  rules  will  be 
made. 

Subpart  F 

Section  302.605  Service  of  documents 

The  proposed  rule  {current 
§  302.605{b))  requires  parties  filing  a 
complaint  about  airport  fees  to  submit  a 
copy  of  each  diskette  to  Department  of 
Transportation  Dockets,  the  Office  of  the 
Chief  Administrative  Law  Judge  {M-50), 
and  to  the  Chief  of  the  Economic  and 
Financial  Analysis  Division  of  the 
Office  of  Aviation  Analysis  (X-55). 


Comments:  AC!  notes  that,  due  to 
security  procedures,  persons  filing 
diskettes  with  M-50  and  X-55  have . 
difficulty  gaining  entrance  to  the  DCfT  '' 
building,  and  recommends  that  the 
Department  make  other  arrangements 
for  the  latter  two  offices  to  receive  the 
diskettes. 

Resolution:  To  facilitate  service  of 
diskette  copies  of  complaints  about 
airport  fees,  we  will  amend  §  302.605(b) 
to  indicate  that  service  of  all  of  the 
diskettes  will  be  acceptable  if  made  at 
Department  of  Transportation  Dockets. 
Parties  may  also  use  the  electronic 
document  filing  system  available 
through  the  DOT  Dockets  DMS  internet 
web  site.  In  addition,  because  of  certain 
organizational  changes  made  at  the 
Department,  we  will  remove  the 
reference  to  the  Chief  of  the  Economic 
and  Financial  Analysis  Division  and 
refer  only  to  the  Office  of  Aviation 
Analysis  {X-50),  and  change  the 
reference  to  the  Office  of  Chief 
Administrative  Law  Judge  to  Office  of 
Hearings  (M-20). 

General 

Comments:  Continental  suggests  that, 
since  applicants  may  petition  for 
reconsideration  of  final  Department 
actions,  intermediate  review  procedures 
are  unnecessary;  therefore,  the 
Department  should  consider  eliminating 
tentative  decisions  of  the  DOT 
decisionmaker  and  show-cause  orders. 

Resolution:  We  appreciate 
Continental's  suggestion  v.ith  respect  to 
intermediate  actions  and  concede  that 
the  matter  is  deserving  of  review. 
However,  such  an  evaluation  would  be 
a  significant  undertaking  and  would 
require  the  issuance  of  a  separate 
NPRM,  since  the  issue  would  generate 
considerable  interest.  For  the  present, 
since  our  cvuxent  procedures  fiilfill  our 
obligations  under  the  Administrative 
Procedures  Act,  we  will  not  modify 
them  at  this  time. 

Changes  to  Filing  Time  Periods 

The  NPRM  proposed  to  decrease  a 
number  of  the  time  periods  for  filing 
responsive  pleadings  in  U.S.  and  foreign 
air  carrier  licensing  cases  in  an  effort  to 
expedite  those  proceedings.  For 
example,  in  new  §§  302.204  and 
302.212,  we  proposed  to  shorten  the 
period  allowed  for  answers  to  U.S.  air 
carrier  certificate  applications  from 
twenty-eight  {28)  to  twenty -one  (21) 
days. 

A  niunber  of  comments  to  the  NPRM 
suggested  further  changes  to  the  current 
and  proposed  filing  periods  in  part  302. 
We  believe  that  the  conunenters' 
proposals  have  merit  to  the  extent  that 
they  suggest  reducing  filing  periods  for 


a  number  of  items,  which,  in  turn,  will 
enable  us  to  expedite  proceedings  even 
further.  Some  of  the  comments  also 
suggest  other  changes,  such  as 
eliminating  separate  dates  for  filing 
exceptions  and  briefs  in  hearing  cases. 
Except  for  the  changes  to  the  filing 
periods  in  licensing  cases  proposed  in 
the  NPRM,  most  of  the  time  periods  in 
part  302  have  not  been  comprehensively 
reviewed  in  a  niunber  of  years. 
Moreover,  as  we  have  aheady  noted,  the 
Department's  own  practices  and 
procedures  have  changed  dramatically 
in  recent  years  with  the  overwhelming 
majority  of  cases  being  handled  on  the 
written  record  rather  than  through  oral 
evidentiary  proceedings.  As  a  result,  we 
have  decided  to  re-evaluate  all  of  the 
time  periods  in  part  302  to  determine 
whether  any  changes  are  warranted.  We 
have  decided  to  issue  a  Supplemental 
Notice  of  Proposed  Rulemaking  to  deal 
with  this  issue,  and  we  will  consider  the 
additional  changes  proposed  by  some  of 
the  conunenters  in  that  Supplemental 
Notice. 

The  following  discussion  identifies 
the  veirious  references  to  filing  periods 
for  which  we  did  propose  changes  in 
the  NPRM,  summarizes  and  evaluates 
relevant  conunents  received  about  them, 
if  any,  and  indicates  whether  the 
changes  are  being  adopted  as  proposed 
or  with  revisions. 

Licensing  Cases 

Section  302.204  Responsive  documents 
in  certificate/permit  proceedings 

The  NPRM  proposed  to  shorten  the 
answer  period  to  U.S.  air  carrier 
certificate  applications  (both  initial 
fitness  and  international  route  awards) 
and  in  foreign  air  carrier  permit  cases 
(cvurent  §302. 1720(d))  from  twenty- 
eight  (28)  to  twenty-one  (21)  days  after 
the  original  or  amended  application  is 
filed,  and  added  a  reply  period  of 
fourteen  (14)  days. 

Comments:  American  proposes  a 
further  shortening  of  the  answer  period 
to  ten  (10)  days.  American,  Uniteid,  and 
Continental  also  advocate  shortening 
the  newly  proposed  period  for  replies 
&t)m  fourteen  (14)  to  seven  (7)  days.  Mr. 
Fahy  opposes  the  additional  shortening 
urged  by  the  air  carriers,  stating  that 
additional  time  is  often  needed, 
particularly  by  small  firms,  to  prepare 
the  responses. 

Resolution:  After  considering  the 
matter  further,  we  have  decided  to 
adopt  the  proposed  twenty-one  {21)-day 
period  for  answers  and  foiuleen  (14)- 
day  period  for  replies.  We  will  consider 
the  suggested  additional  changes  in  the 
supplemental  rulemaking. 
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Resolution:  After  evaluating  the 
comments,  we  have  decided  to  adopt 
the  proposal  that  petitions  be  due  at  the 
same  time  as  answers  to  applications, 
which  we  have  now  set  at  twenty-one 
(21)  days.  However,  we  agree  with  Mr. 
Fahy  that  information  on  potential 
witnesses  and  time  required  for  oral 
presentations  would  unlikely  be  known 
at  the  time  the  petition  is  filed. 
Therefore,  we  are  amending  the  rule  to 
require  the  petition  to  contain  items  (1) 
and  (2)  as  part  of  the  petition  itself,  with 
items  (3)  and  (4)  to  be  filed  at  a  later 
time  if  the  Department  decides  to  have 
or  is  leaning  toward  having  an  oral 
hearing. 

Section  302.212  Procedures  in 
certificate  cases  involving  international 
routes 

The  proposed  rule  shortens  the  period 
in  current  §  302.1720(c)  for  filing 
conforming  applications  [for  the  same 
authority  as  sought  in  an  application  to 
obtain,  renew,  or  amend  a  certificate] 
and  requests  to  modify  the  issues  to  be 
decided  and  to  consolidate  applications, 
from  twenty-eight  (28)  to  twenty-one 
(21)  days  after  filing  of  the  original 
application.  Answers  would  continue  to 
be  due  within  fourteen  (14)  days  after 
the  filing  of  the  conforming  application 
or  motion. 

Comments:  American  advocates 
shortening  the  period  for  filing 
conforming  applications  even  further,  to 
ten  (10)  days,  and  both  American  and 
Continental  suggest  adopting  a  seven 
(7)-day  answer  period.  Mr.  Fahy 
opposes  any  further  shortening  of  these 
periods. 

Resolution:  We  have  decided  that  the 
filing  time  for  conforming  applications 
and  motions  to  modify  scope  should  be 
set  at  twenty-one  (21)  days  as  proposed 
so  that  the  dates  for  filing  objections, 
requests  for  hearing,  conforming 
applications,  and  motions  to  modify 
scope  would  all  be  due  on  the  same 
date.  In  this  way,  the  parties  and  the 
Department  would  be  presented  with 
one  set  of  filings.  Generally,  our 
experience  has  been  that,  if  one  air 
carrier  objects  to  the  application  for  an 
international  route  submitted  by  another 
air  carrier,  it  is  likely  that  the  objector 
expects  to  apply  for  the  authority  being 
requested;  therefore,  the  objector  would 
save  the  effort  of  a  separate  filing  by 
accompanying  its  objection  with  its 

Current  reference  to  part  302 

§302.2 

Subpart  Q 

Rule  37 '.... 

Rule  37 

§§  302.3(b),  302.4(b),  (c)  


request  for  the  authority.  We  will, 
however,  consider  the  additional 
changes  proposed  by  the  conunenters  in 
the  supplemental  rulemaking. 

Mail  Rate  Cases 

Section  302.704  Objections  and  answers 
to  order  to  show  cause 

The  proposed  rule,  which  is  identical 
to  current  §  302.305,  provides  that  a 
notice  of  objection  to  the  rates  proposed 
in  an  order  to  show  cause  is  due  within 
ten  (10)  days  of  issuance  or  the  order  or 
within  such  other  period  as  the  order 
may  specify.  If  such  a  notice  is  properly 
filed,  written  answers  and  any 
supporting  documents  shall  be  filed 
within  thirty  (30)  days  after  the  service 
of  the  order  to  show  cause  or  within 
such  other  period  as  the  order  may 
specify. 

Comments:  American  argues  that 
separate  dates  for  objections  and 
answers  are  unnecessary  and 
recommends  that  the  rule  require  that 
fully  supported  objections  be  filed 
within  ten  (10)  days  of  service  of  the 
order  to  show  cause. 

Resolution:  Subsequent  to  the 
issuance  of  the  NPRM,  the  Department, 
in  Order  97-9-37,  served  October  3, 
1997,  proposed  to  eliminate  the 
provision  for  notices  of  objection  and  to 
extend  the  answer  period  to  forty-five 
(45)  days  after  the  service  date  of  the 
show  cause  order  for  Alaska  bush  and 
mainline  mail  rates.  Order  97-11-20, 
served  November  19,  1997,  made  final 
this  proposed  change  to  the  procedural 
schedule  for  Alaska  mail  rate  orders.  In 
addition,  in  Order  98-6-16,  served  June 
23,  1998,  the  Department,  among  other 
things,  proposed  identical  procedural 
changes  for  international  mail  rates.  No 
objections  to  this  proposed  chemge  were 
received.  After  reviewing  the  matter,  we 
are  eliminating  the  provision  for 
separate  filing  dates  and  amending  the 
rule  to  require  only  answers  to  be  filed 
within  forty-five  (45)  days  of  the  date  of 
service  of  the  order  to  show  cause, 
unless  otherwise  stated  in  that  order. 

Correction  of  References  to  Sections  in 
Fart  302  Throughout  Chapter  II 

The  following  table  contains  the 
changes  that  are  being  made  throughout 
Chapter  II  to  correct  what  are  now 
obsolete  references  to  sections  in  part 
302. 


Location  <  f  rule  to  be  changed 


Revised  reference  to  part  302 


§200.2 

§211.12  ... 

§213.2 

§213.5(0) 
§21 6.4(a) 


§302.1(0 

Subpart  B 

Rule  14 

Rule  14 

§§  302.3(b),  302.4(a),  (b) 
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Location  of  rule  to  be  changed 

Current  reference  to  part  302 

Revised  reference  to  part  30? 

§216.4(b)  

§302.8 

§302.7 
Subpart  B 
§§302  2,  302.18 
§§302.17-302.38 
§302.11 
§302.11(6) 
Subpart  D 
§302.25 
§302.20 

§§302.7.302.27(0) 
§§  302.25(g).  302.12 
Subpart  D 
§§302  4(b) 
Removed 
Subpart  D 
SutXMrt  D 

§291.10 

Subpart  Q 

§300.2(b)(2) 

§  302.22a 

§300.2(b)(4)  

§302.24 

§300.2(c)(10)  

§302  18    

§300.2(d) 

§§302  14,302.18 

§300.20(c)  

Subpart  B  

§303.4(b)  

§302.19 

§303.45(c)  

§302.15 

§305.7(b)  

SS302  8  302  21 

§305.10 

§§302  19(q).  302  39 

§305.11  

Subpart  B 

§305.12 

§302.202 

§377.10(c)(4)  

§385.10(b) 

§302.909 „ 

Subpsul  B 

§385.1 1(b)  

Subpart  B  

§385.1 1(d)  

§385.19(1)  „ 

§302.215 _ 

§302.39  

§302.417 
§302  12 

§385.31(0)  

§§  302.3(a),  (b),  (c),  302  4 

§§302.3,  302.4 

§399.18 

§302.909 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

The  Department  has  analyzed  the 
economic  and  other  effects  of  the 
amendment  and  has  determined  that 
they  are  not  "significant"  within  the 
meaning  of  Executive  Order  12866.  The 
amendment  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  It  will  not 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency,  and  it 
will  not  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof.  Nor 
does  it  raise  any  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866.  This 
rule  does  not  impose  any  imfunded 
mandates. 

DOT  Regulatory  Policies  and 
Procedures 

The  amendment  is  not  significant 
under  the  Department's  Regulatory 
Policies  and  Procedures,  dated  February 
26,  1979,  because  it  does  not  involve 
important  Departmental  policies;  rather, 
it  is  being  made  solely  for  the  purposes 
of  eliminating  or  correcting  obsolete 
requirements  and  reorganizing  the 
presentation  of  the  regulations  used  by 
the  Department  to  administer  its 
aviation  economic  regulatory  functions. 
The  Department  has  also  determined 
that  the  economic  effects  of  the 
amendment  are  so  minimal  that  a  full 
regulatory  evaluation  is  not  required. 


Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  Department  has 
evaluated  the  effects  of  this  action  on 
small  entities,  i.e.,  those  air  carriers 
operating  small  aircraft  (as  defined  in  14 
CFR  298.2)  in  strictly  domestic  service. 
The  changes  to  the  Department's  Rules 
of  Practice  in  Proceedings  merely 
eliminate  uiuiecessary  and  obsolete 
verbiage,  reorganize  the  provisions  and 
bring  them  up  to  date  with  our  current 
practice,  and  place  no  new  requirements 
on  applicants.  Therefore,  the 
Department  certifies  that  the 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism) 

The  amendment  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  Department  has  determined 
that  the  amendment  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  This  amendment  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribtltion  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

National  Environmental  Policy  Act 

The  Department  has  also  analyzed  the 
amendment  for  the  purposes  of  the 
National  Environmental  Policy  Act.  The 
amendment  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 


Paperwork  Redaction  Act 

There  are  no  reporting  or 
recordkeeping  requirements  associated 
with  the  amendment. 

List  of  Subfects 

14  CFR  Part  200 

Air  transportation. 

14  CFR  Part  211 

Administrative  practice  and 
procedure,  Air  carriers,  Pacific  Islands 
Trust  Territory,  Reporting  and 
Recordkeeping  requirements. 

14  CFR  Part  213 

Air  carriers.  Reporting  and 
Recordkeeping  requirements. 

14  CFR  Part  216 

Air  carriers. 

14  CFR  Part  291 

Administrative  practice  and 
procedure.  Air  carriers.  Freight, 
Reporting  and  Recordkeeping 
requirements. 

14  CFR  Part  300 

Administrative  practice  and 
procedure.  Conflict  of  interests. 

14  CFR  Part  302 

Administrative  practice  and 
procedure.  Air  carriers.  Foreign  air 
carriers. 

14  CFR  Part  303 

Administrative  practice  and 
procedure,  Air  carriers.  Antitrust, 
Reporting  and  Recordkeeping 
requirements. 

14  CFR  Part  305 

Administrative  practice  and 
procedure.  Air  carriers.  Investigations. 
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Final  Rule 


For  the  reasons 
preamble.  Title 
Code  of  Federal 
as  follows: 


set  out  in  the 
14,  Chapter  II  of  the 
Regulations  is  amended 


PART  200— {AM  ENDED] 


1.  The  author  ty 
continues  to  reap 

Authority:  49  U 

413,415,419,461 


citation  for  part  200 
as  follows: 

S.C.  Chapters  401,  411, 


§200.2    [Amen<^d] 
2.  In  §200.2 


•'§302.2"  and  a 
reference  "§  302 


ipmove  the  reference 
in  its  place,  the 
1(c)". 


(d 


PART  211— {AMENDED] 


3.  The  author;  ty 
continues  to  rea  1 

Authority:  49  U 
413.41.5.417. 


citation  for  part  211 
as  follows: 

S.C.  Chapters  401,  411, 


§211.12    [Amendscq 

4.  In  §211.12. 
"Subpart  Q"  an( 
reference  "Su 


abpul 


PART  21 3— {AMENDED] 


remove  the  reference 
add,  in  its  place,  the 
B". 


5.  The  authority 
continues  to  reap 

Authority:  49  i; 
413.415,417. 


y  citation  for  part  213 
as  follows: 

S.C.  Chapters  401.  411. 


§213.2    [Amenc^cq 

6.  In  §213.2. 


aid 


"Rule  37"  and 
reference  "Rulei4 

§213.5    [Amende^] 

7.  hi§213.5(c 


itjmove  the  reference 
,  in  its  place,  the 


"Rule  37"  and 
reference  "Rule 


remove  the  reference 
atld,  in  its  place,  the 


14" 


PART  216— {AMENDED] 


8.  The  author!  y 
is  revised  to  rea( 


Authority:  49  UjS.C.  Chapters  401.  413, 
417. 


citation  for  part  216 
as  follows: 


§216.4    [Amended] 

9.  In  §  216.4(a),  remove  the  references 
"302.4(b)  and  (c)"  and  add,  in  their 
place,  the  references  "302.4(a)  and  (b)". 

10.  In  §  216.4(b),  remove  the  reference 
"§  302.8"  and  add,  in  its  place,  the 
reference  "§302.7". 

PART  291— {AMENDED] 

11.  The  authority  citation  for  part  291 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  Chapters  401,  411. 
415.417. 

§291.10    [Amended] 

12.  In  §  291.10,  remove  the  reference 
"subpart  Q"  and  add,  in  its  place,  the 
reference  "subpart  B". 

PART  300— {AMENDED] 

13.  The  authority  citation  for  part  300 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  subtitle  I  and 
chapters  401,  411,  413,  415,  417,  419,  421, 
449,  461,463.  and  465. 

§300.2    [Amended] 

14.  In  §  300.2(b)(2),  remove  the 
reference  "302.22a"  and  add,  in  its 
place,  the  references  "302.2  and 
302.18". 

15.  In  §  300.2(b)(4)(i).  remove  the 
reference  "§  302.24"  and  add.  in  its 
place,  the  references  "§§  302.17- 
302.38". 

16.  In  §  300.2(c)(10),  remove  the 
reference  "§  302.18"  both  times  it 
occiu-s,  and  add,  in  its  place,  the 
reference  "§  302.11"  both  times  it 
occurs. 

17.  In  §  300.2(d),  remove  the 
references  "Rules  14  and  18,  §§302.14 
and  302.18"  and  add,  in  their  place,  the 
references  "Rule  11,  §302.11". 

§  302.18    [Redesignated  in  part  and 
revised] 

18.  Paragraph  (a-1)  of  §302.18  is 
redesignated  as  §  300.18  and  revised  to 
read  as  follows: 

§300.18    Motions  to  disqualify  DOT 
employee  in  review  of  hearing  matters. 

In  cases  to  be  determined  on  an 
evidentiary  record,  a  party  desiring  that 
a  concerned  DOT  employee  disqualify 
himself  or  herself  from  participating  in 
a  DOT  decision  shall  file  a  motion 
supported  by  an  affidavit  setting  forth 
the  grounds  for  such  disqualification  in 
the  form  and  within  the  periods 
prescribed  in  §  302.11  of  this  chapter. 
Where  review  of  the  administrative  law 
judge's  decision  can  be  obtained  only 
upon  the  filing  of  a  petition  for 
discretionary  review,  such  motions 
must  be  filed  on  or  before  the  date 
answers  are  due  pursuant  to  §  302.32.  In 


cases  where  exceptions  are  filed  to 
recommended,  initial,  or  tentative 
decisions  or  where  the  DOT 
decisionmaker  orders  review  of  an 
initial  or  recommended  decision  on  his 
or  her  own  initiative,  such  motions 
must  be  filed  on  or  before  the  date  briefs 
are  due  pursuant  to  §  302.35  or 
§  302.218,  as  applicable.  Failure  to  file 
a  timely  motion  will  be  deemed  a 
waiver  of  disqualification.  Applications 
for  leave  to  file  an  untimely  motion 
seeking  disqualification  of  a  concerned 
DOT  employee  must  be  accompanied  by 
an  ciffidavit  setting  forth  in  detail  why 
the  facts  relied  upon  as  grounds  for 
disqualification  were  not  known  and 
could  not  have  been  discovered  with 
reasonable  diligence  within  the 
prescribed  time. 

§300.20    [Amended] 

19.  In  §  300.20(c),  remove  the 
reference  "subpart  B",  and  add,  in  its 
place,  the  reference  "subpart  D". 

PART  303— {AMENDED] 

20.  The  authority  citation  for  part  303 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  chapters  401,  413, 
417. 

§303.04    [Amended] 

21.  In  §  303.04(b),  remove  the 
reference  "302.19"  and  add,  in  its  place, 
the  reference  "302.25". 

§303.45    [Amended] 

22.  In  §  303.45(c),  remove  the 
reference  "§  302.15"  and  add,  in  its 
place,  the  reference  "302.20". 

PART  30S— {AMENDED] 

23.  The  authority  citation  for  part  305 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  chapters  401,  417, 
461:5  U.S.C.  555,556. 

§305.7    [Amended] 

24.  In  §  305.7(b),  remove  the 
references  "§302.21"  both  times  it 
occurs,  and  "§  302.8"  both  times  it 
occurs,  and  add,  in  their  place,  the 
references  "§  302.7"  and  "§  302.27(c)", 
respectively. 

§305.10    [Amended] 

25.  In  §  305.10,  remove  the  references 
"§§  302.19(g)  and  302.39"  and  add,  in 
their  place,  the  references  "§§  302.25(g) 
and  302.12". 

§305.11     [Amended] 

26.  In  §  305.11,  remove  the  reference 
"subpart  B"  and  add,  in  its  place,  the 
reference  "subpart  D". 


§305.12    [AmendecQ 

2  7 .  In  §  305 . 1 2 ,  remove  the  reference 
"Rule  202"  and  add,  in  its  place,  the 
reference  "Rule  4(b)". 

PART  377— {AMENDED] 

28.  The  authority  citation  for  part  377 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  Chapters  401,  461;  5 
U.S.C.  558,  559. 

§377.10    [Amended] 

29.  In  §  377.10(c)(4),  remove  the 
references  "§§  302.909  and  399.18"  and 
add,  in  their  place,  the  reference 
"§399.18". 

PART  385— [AMENDED] 

30.  The  authority  citation  for  part  385 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  subtitle  I.  chapters 
401,411,413,415,417. 

§§  385.1 0, 385.1 1    [Amended] 

31.  In  §§  385.10(b)  and  385.11(b), 
remove  the  reference  "Subpart  B"  and 
add,  in  its  place,  the  reference  "Subpart 
D". 

§385.19    [Amended] 

32.  In  §  385.19(i),  remove  the 
reference  "§  302.39"  and  add,  in  its 
place,  the  reference  "§  302.12". 

§385.31    [Amended] 

33.  In  paragraphs  (a)  and  (e)  of 

§  385.31,  remove  the  words  "ten  (10)" 
and  add,  in  their  place,  the  words 
"seven  (7)";  in  §302. 31(c),  remove  the 
references  "(a),  (b),  and  (c),". 

PART  399— [AMENDED] 

34.  The  authority  citation  for  part  399 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  40101  et  seq. 

§399.18    [Amended] 

35.  In  §  399.18,  remove  the  words 
"§  302.909  of  this  chapter  (Procedural 
Regulations)  and". 

36.  Part  302  is  revised  to  read  as 
follows: 

PART  302— RULES  OF  PRACTICE  IN 
PROCEEDINGS 

Sec. 

302.1  Applicability  and  description  of  part. 

302.2  Definitions." 

Subpart  A— Rules  of  General  Applicability 

302.3  Filing  of  documents. 

302.4  General  requirements  as  to 
documents. 

302.5  Amendment  of  documents. 

302.6  Responsive  documents. 

302 . 7  Service  of  documents. 

302.8  Computation  of  time. 

302.9  Continuances  and  extensions  of  time. 


302.10  Parties. 

302.11  Motions. 

302.12  Objections  to  public  disclosure  of 
information. 

302.13  Consolidation  of  proceedings. 

302.14  Petitions  for  reconsideration. 

Non-Hearing  Proceedings 

302.15  Non-hearing  procedures. 
Rulemaking  Proceedings 

302.16  Petitions  for  rulemaking. 
Oral  Evidentiary  Hearing  Proceedings 

302.17  Administrative  law  judges. 

302.18  DOT  decisionmaker. 

302.19  Participation  by  persons  not  parties. 

302.20  Fonpal  intervention. 

302.21  Appearances. 

302.22  Prehearing  conference. 

302.23  Hearing. 

302.24  Evidence. 

302.25  Subpoenas. 

302.26  Depositions. 

302.27  Rights  of  witnesses;  attendance  fees 
and  mileage. 

302.28  Transcripts  of  hearings. 

302.29  Argument  before  the  administrative 
law  judge. 

302.30  Briefs  to  the  administrative  law 
judge. 

302.31  Initial  and  recommended  decisions; 
certification  of  the  record. 

302.32  Petitions  for  discretionary  review  of 
initial  decisions  or  recommended 
decisions;  review  proceedings. 

302.33  Tentative  decision  of  the  DOT 
decisionmaker. 

302.34  Exceptions  to  tentative  decisions  of 
the  DOT  decisionmaker. 

302.35  Briefs  to  the  IX)T  decisionmaker. 

302.36  Oral  argument  before  the  DOT 
decisionmaker. 

302.37  Waiver  of  procedural  steps  after 
hearing. 

302.38  Final  decision  of  the  DOT 
decisionmaker. 

Subpart  B— Rules  Applicable  to  U.S.  Air 
Carrier  Certificate  and  Foreign  Air  Carrier 
Permit  Licensing  Proceedings 

302.201  Applicability. 

302.202  Contents  of  applications. 

302.203  Service  of  documents. 

302.204  Responsive  documents. 

302.205  Economic  data  and  other  facts. 

302.206  Verification. 

Disposition  of  Applications 

302.207  Cases  to  be  decided  on  written 
submissions. 

302.208  Petitions  for  oral  presentation  or 
judge's  decision. 

302.209  Procedures  for  deferral  of 
applications. 

302.210  Disposition  of  applications;  orders 
establishing  further  procedures. 

302.211  Procedures  in  certificate  cases 
involving  initial  or  continuing  fitness. 

302.212  Procedures  in  certificate  cases 
involving  international  routes. 

302.213  Procedures  in  foreign  air  carrier 
permit  cases. 

302.214  Oral  evidentiary  hearing. 
302:215     Briefs  to  the  administrative  law 

judge. 


302.216  Administrative  law  judge's  initial 
or  recommended  decision. 

302.217  Exceptions  to  administrative  law- 
judge's  initial  or  recommended  decision. 

302.218  Briefs  to  the  DOT  decisionmaker. 

302.219  Oral  argument  before  the  DOT 
decisionmaker. 

302.220  Final  decision  of  the  Department. 

Subpart  C— Rules  Applicable  to  Exemption 
and  Certain  Other  Proceedings 

302.301  Applicability. 

302.302  Filing  of  applications. 

302.303  Contents  of  applications. 

302.304  Service  of  documents. 

302.305  Posting  of  applications. 

302.306  Dismissal  or  rejection  of 
incomplete  applications. 

302.307  Answers  to  applications.  — 

302.308  Replies  to  answers. 

302.309  Requests  for  hearing. 

302.310  Exemptions  on  the  Department's 
initiative. 

302.311  Emergency  exemptions.. 

Subpart  0— Rules  Applicable  to 
Enforcement  Proceedings 

302.401  Applicability. 

302.402  Definitions. 

302.403  Informal  complaints. 

302.404  Formal  complaints. 

302.405  Responsive  documents. 

302.406  Procedure  for  responding  to  formal 
complaints. 

302.407  Commencement  of  enforcement 
proceeding. 

302.408  Answers  and  replies. 

302.409  Default. 

302.410  .Consolidation  of  proceedings. 

302.411  Motions  to  dismiss  and  for 
summary  judgment. 

302.412  Admissions  as  to  facts  and 
documents. 

302.413  Evidence  of  previous  violations. 

302.414  Prehearing  conference. 

302.415  Hearing. 

302.416  Appearances  by  persons  not 
parties. 

302.417  Settlement  of  proceedings. 

302.418  Motions  for  immediate  suspension 
of  operating  authority  pendente  lite. 

302.419  Modification  or  dissolution  of 
enforcement  actions. 

302.420  Saving  clause. 

Subpart  E— Rules  Applicable  to 
Proceedings  With  Respect  to  Rates.  Fares 
and  Charges  for  Foreign  Air  Transportation 

302.501  Applicability.     _ 

302.502  Institution  of  proceedings. 

302.503  Contents  and  service  of  petition  or 
complaint. 

302.504  Dismissal  of  petition  or  complaint. 

302.505  Order  of  investigation. 

302.506  Complaints  requesting  suspension 
of'tariffs;  answers  to  such  complaints. 

302.507  Computing  time  for  filing 
complaints. 

Subpart  F— Rules  Applicable  to 
Proceedings  Concerning  Airport  Fees 

302.601  Applicability. 

302.602  Complaint  by  a  carrier;  request  for 
determination  by  an  airport  owner  or 
operator. 

302.603  Contents  of  complaint  or  request 
for  determination. 
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judge. 
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Proceedings 
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a  hearing. 
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Department 
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Processing 
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302.718  Filin; 

302.719  Expliiation  and  data  supporting 
the  contrac  t 

302.720 

302.721     Com^l 
302.722 
302.723 
302.724 


laints. 
Ansv4ers  to  complaints. 
Furth  er  procedures. 
Petiti  ans  for  reconsideration. 
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.  This  part  governs 
all  aviation  economic 
l^fore  the  Department 
by  order  of  the 
by  the  filing  with  the 
an  application, 

motion,  or  other 
required  document.  This 
delegations  to 
law  judges  and  to  the 

of  the  Department's 
the  agency  decision 
and  the  procedures  for 


review  of  those  decisions.  This  part 
applies  unless  otherwise  specified  by 
order  of  the  Department. 

(b)  Description.  Subpart  A  of  this  part 
sets  forth  general  rules  applicable  to  all 
types  of  proceedings.  Each  of  the  other 
subparts  of  this  part  sets  forth  special 
rules  applicable  to  the  type  of 
proceedings  described  in  the  title  of  the 
subpart.  Therefore,  for  information  as  to 
applicable  rules,  reference  should  be 
made  to  subpart  A  and  to  the  rules  in 
the  subpart  relating  to  the  particular 
type  of  proceeding,  if  any.  In  addition, 
reference  should  be  made  to  Subtitle  VII 
of  Title  49  of  the  United  States  Code 
(Transportation)  ("the  Statute"),  and  to 
the  substantive  rules,  regulations  and 
orders  of  the  Department  relating  to  the 
proceeding.  Wherever  there  is  any 
conflict  between  one  of  the  general  rules 
in  subpart  A  and  a  special  rule  in 
another  subpart  applicable  to  a 
particular  type  of  proceeding,  the 
special  rule  will  govern. 

(c)  Reference  to  part  and  method  of 
citing  rules.  This  part  may  be  referred  to 
as  the  "Rules  of  Practice".  Each  section, 
and  any  paragraph  or  subparagraph 
thereof,  may  be  referred  to  as  a  "Rule". 
The  number  of  each  rule  need  include 
only  the  numbers  and  letters  at  the  right 
of  the  decimal  point.  For  example, 
"302.7  Service  of  documents" .  may  be 
referred  to  as  "Rule  7"; 

§302.2    Definitions. 

Administrative  law  judge  as  used  in 
this  part  means  an  administrative  law 
judge  appointed  pursuant  to  5  U.S.C. 
3105. 

DOT  Decisionmaker  as  used  in  this 
part  is  the  official  authorized  to  issue 
final  decisions  of  the  Department  as  set 
forth  in  §  302.18.  This  includes  the 
Assistant  Secretary  for  Aviation  and 
International  Affairs,  the  senior  career 
official  in  the  Office  of  the  Assistant 
Secretary  for  Aviation  and  International 
Affairs,  the  Deputy  Secretary,  and  the 
Secretary. 

Hearing  case  or  oral  hearing  case 
means  any  proceeding  that  the 
Department  has  determined  will  be 
conducted  on  the  record  using  oral 
evidentiary  procedures  subject  to  5 
U.S.C.  556  and  557. 

Non-hearing  case  means  any 
proceeding  not  involving  oral 
evidentiary  procedures. 

Party  as  used  in  this  part  includes  the 
person  initiating  a  proceeding,  such  as 
an  applicant,  complainant,  or  petitioner; 
any  person  filing  an  answer  to  such 
filing;  and  any  other  persons  as  set  forth 
in  §302.10. 

Statute  when  used  in  this  chapter 
means  Subtitle  VII  of  Title  49  of  the 
United  States  Code  (Transportation). 


Subpart  A— Rules  of  General 
Applicability 

§302.3    Filing  Of  documents. 

(a)  Filing  address,  date  of  filing, 
hours.  (1)  Documents  required  by  any 
section  of  this  part  to  be  filed  with  the 
Department  must  be  filed  with 
Department  of  Transportation  Dockets  at 
the  Department's  offices  in  Washington,    , 
DC.  Documents  may  be  filed  either  on 
paper  or  by  electronic  means  using  the 
process  set  at  the  DOT  Dockets 
Management  System  (DMS)  internet 
website. 

(2)  Such  documents  will  be  deemed  to 
be  filed  on  the  date  on  which  they  are 
actually  received  by  the  Department. 
Documents  must  be  filed  between  the 
hours  of  9:00  a.m.  and  5:00  p.m.,  eastern 
standard  or  daylight  savings  time, 
whichever  is  in  effect  in  the  District  of 
Columbia  at  the  time,  Monday  to  Friday, 
inclusive,  except  on  legal  holidays. 
Electronic  filings  may  be  made  at  any 
time  under  the  process  set  by  the 
Department.  Electronic  filings  that  are 
received  after  the  specified  Dockets 
Facility  hours  shall  be  deemed  to  be 
constructively  received  on  the  next 
Dockets  Facility  business  day. 

(b)  Formal  specifications  of 
documents.  (1)  Documents  filed  under 
this  part  must  be  on  white  paper  not 
larger  than  8V2  by  11  inches,  including 
any  tables,  charts  and  other  documents 
that  may  be  included.  Ink  must  be  black 
to  provide  substantial  contrast  for 
scanning  and  photographic 
reproduction.  Text  must  be  double- 
spaced  (except  for  footnotes  and  long 
quotations  which  may  be  single-spaced) 
using  type  not  smaller  than  12  point. 
The  left  margin  must  be  at  least  1 V2 
inches;  all  other  margins  must  be  at 
least  1  inch.  The  title  page  and  first  page 
must  bear  a  clear  date  and  all 
subsequent  pages  must  bear  a  page 
number  and  abbreviated  heading.  In 
order  to  facilitate  automated  processing 
in  document  sheet  feeders,  documents 
of  more  than  one  page  should  be  held 
together  with  removable  metal  clips  or 
similar  retainers.  Original  documents 
may  not  be  bound  in  any  form  or 
include  tabs,  except  in  cases  assigned  by 
order  to  an  Administrative  Law  Judge 
for  hearing,  in  which  case  the  filing 
requirements  will  be  set  by  order. 
Section  302.35  contains  additional 
requirements  as  to  the  contents  and 
style  of  briefs. 

(2)  Papers  may  bejeproduced  by  any 
*  duplicating  process,  provided  all  copies 
are  clear  and  legible.  Appropriate  notes 
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or  other  indications  must  be  used,  so 
that  the  existence  of  any  matters  shown 
in  color  on  the  original  will  be 
acciuately  indicated  on  all  copies. 

(c)  Number  of  copies.  Unless 
otherwise  specified,  an  executed 
original,  along  with  the  number  of  true 
copies  set  forth  below  for  each  type  of 


proceeding,  miist  be  filed  with 
Department  of  Transportation  Dockets. 
The  copies  filed  need  not  be  signed,  but 
the  name  of  the  person  signing  the 
original  document,  as  distinguished 
fi'om  the  firm  or  organization  he  or  she 
represents,  must  also  be  typed  or 
printed  on  all  copies  below  the  space 


provided  for  signature.  Electronic  filers 
need  only  submit  one  copy  of  the 
document,  which  must  conform  to  the 
submission  requirements  given  in  the 
electronic  filing  instructions  at  the 
specified  DOT  DMS  internet  website 
and  in  this  part,  as  applicable. 


Airport  Fees  ; 

Agreements:  C"- 

.   Infernational  Air  Transport  Association  (lATA) 

Other  (under  49  U.S.C.  41309)  !!!!!.""!!!!" 

Complaints:  

Enforcement  

Mail  Contracts .."."!..".."!! 

Rates.  Fares  and  Charges  in  Foreign  Air  Transportation I!""!!."!'.."."!!!! 

Unfair  Practices  in  Foreign  Air  Transportation  

Employee  Protection  Program  (14  CFR  314)  ...."!!!!!"."."!."!^"!! 

Exemptions:  

Computer  Reservations  Systems  (14  CFR  255)  

Slot  Exemptions  (under  49  U.S.C.  41714) !."."" 

Tariffs  (under  49  U.S.C.  Chapter  415  or  14  CFR  221)  ....!.."..""!!.!.!." 

Other  (under  49  U.S.C.  40109) !.!!!!!."!.."..!....!! 

Foreign  Air  Canier  Permits/Exemptions ..!!!""!""..""! 

International  Authority  for  U.S.  Air  Carriers  (certificates,  exemptions,  ailocation  of  nmited'frequencie^ 

Mail  Rate  Proceedings  ' 

Name  Change/Trade  Name  Registrations  „[[[[[ 

Suspension  of  Service  (14  CFR  323) """1".""""!."!""."."."..".. 

Tariff  Justifications  to  exceed  Standard  International  Fare  Level ."""!.!.."!!!!!!"!!!!."!."!!!!!!."!!!!!." 

U.S.  Air  Carrier  Certificates  (involving  Initial  or  Continuing  Fitness)  

Other  matters 


(d)  Prohibition  and  dismissal  of 
certain  documents.  (1)  No  document 
that  is  subject  to  the  general 
requirements  of  this  subpart  concerning 
form,  filing,  subscription,  service  or 
similar  matters  will  be  accepted  for 
filing  by  the  Department,  and  will  not 
be  physically  incorporated  in  the  docket 
of  the  proceeding,  unless: 

(i)  Such  document  and  its  filing  by 
the  person  submitting  it  have  been 
expressly  authorized  or  required  in  the 
Statute,  any  other  law,  this  part,  other 
Department  regulations,  or  any  order, 
notice  or  other  document  issued  by  the 
DOT  decisionmaker,  the  Chief 
Administrative  Law  Judge  or  an 
administrative  law  judge  assigned  to  the 
proceeding,  and 

(ii)  Such  document  complies  with 
each  of  the  requirements  of  this 
paragraph  and  302.7,  and  for  those 
electronically  filed,  the  requirements 
specified  at  the  DOT  DMS  internet 
website,  and  is  submitted  as  a  formal 
application,  complaint,  petition, 
motion,  answer,  pleading,  or  similar 
paper  rather  than  as  a  letter,  telegram, 
or  other  informal  written 
commimication;  Provided,  however. 
That  for  good  cause  shown,  pleadings  of 
any  public  body  or  civic  organization  or 
comments  concerning  tariff  agreements 


that  have  not  been  docketed,  may  be 
submitted  in  the  form  of  a  letter. 

(2)  If  any  document  initiating,  or  filed 
in,  a  proceeding  is  not  in  substantial 
conformity  with  the  applicable  rules  or 
regulations  of  the  Department  as  to  the 
contents  thereof,  or  is  otherwise 
insufficient,  the  Department,  on  its  own 
initiative,  or  on  motion  of  any  party, 
may  reject,  strike  or  dismiss  such 
document,  or  require  its  amendment. 

(e)  Official  docket  copy.  With  respect 
to  all  documents  filed  under  this  part, 
the  electronic  record  produced  by  the 
Department  shall  thereafter  be  the 
official  docket  copy  of  the  document 
and  any  subsequent  copies  generated  by 
the  Department's  electronic  records 
system  will  be  usable  for  admission  as 
record  copies  in  any  proceeding  before 
the  Department. 

(f)  Retention  of  documents  by  the 
Department.  All  documents  filed  with 
or  presented  to  the  Department  Dockets 
will  be  retained  in  the  permanent 
docket  of  the  Department  of 
Transportation. 

§  302.4    General  requirements  as  to 
documents. 

(a)  Contents.  (1)  In  case  there  is  no 
rule,  regulation,  or  order  of  the 
Department  that  prescribes  the  contents 
of  a  formal  application,  petition, 


complaint,  motion  or  other  authorized 
or  required  document,  such  dociunent 
shall  contain  a  proper  identification  of 
the  parties  concerned,  a  concise  but 
complete  statement  of  the  facts  relied 
upon  and  the  relief  sought,  and.  where 
required,  such  document  shall  be 
accompanied  by  an  Energy  Statement, 
in  conformity  with  the  provisions  of 
part  313  of  this  chapter. 

(2)(i)  Each  document  must  include 
with  or  provide  on  its  first  page: 

(A)  The  docket  title  and  subject; 

(B)  The  relevant  operating 
administration  before  which  the 
application  or  request  is  filed; 

(C)  The  identity  of  the  filer  and  its 
filing  agent,  if  applicable; 

(D)  The  name  and  mailing  address  of 
the  designated  agent  for  service  of  any 
documents  filed  in  the  proceeding, 
along  with  the  telephone  and  facsimile 
numbers  and,  if  available,  electronic 
mail  address  of  that  person;  and 

(E)  The  title  of  the  specific  action 
being  requested. 

(ii)  Department  of  Transportation 
Dockets  has  an  Expedited  Processing 
Sheet  that  filers  can  use  to  assist  in 
preparing  this  index  for  submission  of 
paper  documents,  and  an  electronic 
registration  for  electronic  filing  at  the 
DOT  DMS  internet  website. 
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(3)  All  docu  ments  filed  under  this 
part  consistinj  of  twenty  (20)  or  more 
pages  must  co  itain  a  subject  index  of 
the  matter  in  s  uch  document,  with  page 
references. 

(b)  yerificat'on:The  following 
certification  si  lall  be  included  with 
every  pleadin;  filed  under  this  part: 
"Pursuant  to  T  itle  18  United  States 
Code  Section  lOOl,  I  [the  individual 
signing  the  ph  ading,  who  shall  be  a 
principal  own  ?r,  senior  officer,  or 
internal  coum  el  of  the  pleader],  in  my 
individual  caj  acity  and  as  the 
authorized  re|  resentative  of  the  pleader, 
have  not  in  an  y  manner  knowingly  and 
willfully  falsil  Led,  concealed  or  failed  to 
disclose  any  n  laterial  fact  or  made  any 
false,  fictitious,  or  fraudulent  statement 
or  knowingly  ised  any  documents 
which  contair  such  statements  in 
connection  wi  th  the  preparation,  filing 
or  prosecutior  of  the  pleading.  I 
understand  thpt  an  individual  who  is 
found  to  have  violated  the  provisions  of 
18  U.S.C.  sect  on  1001  shall  be  fined  or 
imprisoned  n<  it  more  than  five  years,  or 
both."  In  addition,  electronic 
subscription  r  squirements  shall  be  those 
specified  at  the  DOT  DMS  internet 
website. 

§  302.5    Amen(  Iment  of  documents. 

(a)  An  appl  cation  may  be  amended 
prior  to  the  fi:  ing  of  answers  thereto,  or, 
if  no  answer  i :  filed,  prior  to  the 
issuance  of  ar  order  establishing  further 
procedures,  d  sposing  of  the 
application,  or  setting  the  case  for 
hearing.  Ther(  lafter,  applications  may  be 
amended  onlj  if  leave  is  granted 
pursuant  to  tl  e  procedures  set  forth  in 
§302.11. 

(b)  Except  ak  otherwise  provided,  if 
properly  amei  ided,  a  document  and  any 
statutory  deac  line  shall  be  made 
effective  as  of  the  date  of  original  filing 
but  the  time  p  rescribed  for  the  filing  of 
an  answer  or  my  further  responsive 
document  directed  towards  the 
amended  doc  iment  shall  be  computed 
from  the  datejof  the  filing  of  the 
amendment. 


(a)  Answen 
complaints 
documents  oi 
proceedings 
In  hearing 
by  any  party 
person  who 
intervention 
otherwise 
required. 

fb)  Further 
Except  as 
an  answer 


§302.6    Responsive  documents. 

Answers  to  applications, 
petitions,  motions  or  other 

orders  instituting 
i^ay  be  filed  by  any  person. 

,  answers  may  be  filed 
o  such  proceedings  or  any 
s  a  petition  for 
lending.  Except  as 
ded,  answers  are  not 


cases 


pre  VI 


responsive  documents. 
isrwise  provided,  a  reply  to 
re  jly  to  a  reply,  or  any 


othsrw 


further  responsive  docmnent  is  not 
authorized. 

(c)  Motions  for  leave  to  file  otherwise 
unauthorized  documents.  (1)  The 
Department  will  accept  otherwise 
unauthorized  documents  for  .filing  only 
if  leave  has  been  obtained  from  the  DOT 
decisionmaker  or,  if  applicable,  the 
administrative  law  judge,  on  written 
motion  and  for  good  cause  shown. 

(2)  Such  motions  shall  contain  a 
concise  statement  of  the  matters  relied 
upon  as  good  cause  and  shall  be 
attached  to  the  pleading  or  other 
document  for  which  leave  to  file  is 
sought,  or  the  written  motion  may  be 
incorporated  into  the  otherwise 
unauthorized  document  for  which 
admission  is  sought.  In  such  event,  the 
document  filed  shall  be  titled  to 
describe  both  the  motion  and  the 
underlying  documents. 

(3)  WhCTe  unauthorized  responsive 
documents  are  not  permitted,  all  new 
matter  contained  in  an  answer  filed 
pursuant  to  paragraph  (a)  of  this  section 
shall  be  deemed  controverted. 

(d)  Time  for  filing.  Except  as 
otherwise  provided,  an  answer,  motion, 
or  other  further  responsive  document 
shall  be  filed  within  seven  (7)  days  after 
service  of  any  document,  order,  or 
ruling  to  which  the  proposed  filing  is 
responsive  and  must  be  served  on  all 
parties  to  the  proceeding. 

§^302.7    Service  of  documents. 

(a)  Who  makes  service.  (1)  The 
Department.  Formal  complaints, 
notices,  orders,  and  similar  documents 
issued  by  the  Department  will  be  served 
by  the  Department  upon  all  parties  to 
the  proceeding. 

(2j  The  parties.  Answers,  petitions, 
motions,  briefs,  exceptions,  notices, 
protests,  or  memoranda,  or  any  other 
documents  filed  by  any  party  or  other 
person  with  the  Department  shall  be 
served  by  such  party  or  other  person 
upon  all  parties  to  the  proceeding  in 
which  it  is  filed;  including,  where 
applicable,  all  persons  who  have 
petitioned  for  intervention  in,  or 
consolidation  of  applications  with,  such 
proceeding.  Proof  of  service  shall 
accompany  all  documents  when  they 
are  filed.  The  Department  may  require 
additional  service  of  any  document(s). 

(b)  How  service  may  be  made.  Service 
may  be  made  by  first  class  mail,  express 
mail,  priority  mail,  registered  or 
certified  mail,  facsimile  transmission, 
personal  delivery,  or  by  electronic  mail. 
The  Department  may  prescribe  other 
means  of  service  by  order  or  notice.  The 
means  of  service  selected  must  be  done 
in  such  manner  so  as  to  have  the  same 
attributes  as  section  46103  of  the 
Statute,  which  provides  for  service  of 


notices  and  processes  in  a  proceeding 
by  personal  service  or  registered  or 
certified  mail. 

(c)  Who  may  be  served.  Service  upon 

a  party  or  person  may  be  made  upon  an  . 
individual,  or  upon  a  member  of  a 
partnership  or  firm  to  be  served,  or 
upon  the  president  or  other  officer  of 
the  corporation,  company,  firm,  or 
association  to  be  served,  or  upon  the 
assignee  or  legal  successor  of  any  of  the 
foregoing,  or  upon  any  attorney  of 
record  for  the  party,  or  upon  the  agent 
designated  by  an  air  carrier  or  foreign 
air  carrier  under  section  46103  of  the 
Statute,  but  it  shall  be  served  upon  a 
person  designated  by  a  party  to  receive 
service  of  documents  in  a  particular 
proceeding  in  accordance  with 
§  302.4(a}(2)(iv)  once  a  proceeding  has 
been  commenced. 

(d)  Where  service  may  be  made. 
Service  shall  be  made  at  the  principal 
place  of  business  of  the  party  to  be 
served,  or  at  his  or  her  usual  residence 
if  he  or  she  is  an  individual,  or  at  the 
office  of  the  party's  attorney  of  record, 
or  at  the  office  or  usual  residence  of  the 
agent  designated  by  an  air  carrier  or 
foreign  air  carrier  under  section  46103 
of  the  Statute,  or  at  the  post  office  or 
electronic  address  or  facsimile  number 
stated  for  a  person  designated  to  receive 
service  pursuant  to  §  302.4{a)(2){iv). 

(e)  Proof  of  service.  Proof  of  service  of 
any  document  shall  consist  of  one  of  the 
following: 

(1)  A  certificate  of  mailing  executed 
by  the  person  mailing  the  document. 

(2)  A  certificate  of  successful 
transmission  executed  by  the  person 
transmitting  the  docimient  by  facsimile 
or  electronic  mail,  listing  the  facsimile 
numbers  or  electronic  mail  address  to 
which  the  document  was  sent,  and 
stating  that  no  indication  was  received 
that  any  transmission  had  failed.  In  the 
event  of  an  electronic  transmission 
failure,  any  other  authorized  means  of 
service  may  be  substituted  and  the 
appropriate  proof  of  service  provided. 

U)  Date  of  service.  The  date  of  service 
by  post  office  or  electronic  mail  is  the 
date  of  mailing.  Whenever  proof  of 
service  by  personal  delivery  or  facsimile 
transmission  is  made,  the  date  of  such 
delivery  or  facsimile  transmission  shall 
be  the  date  of  service. 

(g)  Freely  Associated  State 
Proceedings.  In  any  proceeding  directly 
involving  air  transportation  to  the 
Federated  States  of  Micronesia,  the 
Marshall  Islands,  or  Palau,  the 
Department  and  any  party  or  participant 
in  the  proceeding  shall  serve  all 
documents  on  the  President  and  the 
designated  authorities  of  the 
govemment(s)  involved.  This 
requirement  shall  apply  to  all 
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proceedings  where  service  is  otherwise 
required,  and  shall  be  in  addition  to  any 
other  service  required  by  this  chapter. 

§  302.8    Computation  of  time. 

In  computing  any  peripd  of  time 
prescribed  or  allowed  by  this  part,  by 
notice,  order  or  regulation  or  by  any 
applicable  statute,  the  day  of  the  act, 
event,  or  default  after  which  the 
designated  period  of  time  begins  to  run 
is  not  to  be  included.  The  last  day  of  the 
period  so  computed  is  to  be  included, 
unless  it  is  a  Satiu-day,  Sunday,  or  legal 
holiday  for  the  Department,  in  which 
event  die  period  runs  until  the  end  of 
the  next  day  that  is  neither  a  Saturday, 
Sunday,  nor  holiday.  When  the  period 
of  time  prescribed  is  seven  (7)  days  or 
fewer,  intermediate  Saturdays,  Sxmdays, 
and  holidays  shall  be  excluded  in  the 
computation,  unless  otherwise  specified 
by  the  DOT  decisioiunaker  or  the 
administrative  law  judge  assigned  to  the 
proceeding,  as  the  case  may  be. 


§  302.9    Continuances  and  extensions  of 
time. 

(a)  Whenever  a  party  has  the  right  or 
obligation  to  take  action  within  a  period 
prescribed  by  this  part,  by  a  notice  given 
thereunder,  or  by  an  order  or  regulation, 
the  DOT  decisionmaker  or  the 
administrative  law  judge  assigned  to  the 
proceeding,  as  appropriate,  may: 

(1)  Before  the  expiration  of  the 
prescribed  period,  with  or  without 
notice,  extend  such  period,  or 

(2)  Upon  motion,  permit  the  act  to  be 
done  after  the  expiration  of  the  specified 
period,  where  good  cause  for  the  failure 
to  act  on  time  is  clearly  shown. 

(b)  Except  where  an  administrative 
law  judge  has  been  assigned  to  a 
proceeding,  requests  for  continuance  or 
extensions  of  time,  as  described  in 
paragraph  (a)  of  this  section,  shall  be 
directed  to  the  DOT  decisionmaker. 
Requests  for  continuances  and 
extensions  of  time  may  be  directed  to 
the  Chief  Administrative  Law  Judge  in 
the  absence  of  the  administrative  law 
judge  assigned  to  the  proceeding. 

§302.10    Parties. 

(a)  In  addition  to  the  persons  set  forth 
in  §  302.2.  in  hearing  cases,  parties  shall 
include  Department  staff  designated  to 
participate  in  the  proceeding  and  any 
persons  authorized  to  intervene  or 
granted  permission  to  participate  in 
accordance  with  §§  302.19  and  302.20. 
In  any  proceeding  directly  involving  air 
transportation  to  the  Federated  States  of 
Micronesia,  the  Marshall  Islands  or 
Palau,  these  governments  or  their 
designated  authorities  shall  be  a  party. 

(b)  Upon  motion  and  for  good  cause 
shown,  the  Department  may  order  a 


substitution  of  parties,  except  that  in 
case  of  the  death  of  a  party,  substitution 
may  be  ordered  without  the  filing  of  a 
motion. 

(c)  An  association  composed  entirely 
or  in  part  of  air  carriers  may  participate 
in  any  proceedings  of  the  Department  to 
which  the  Department's  procedural 
regulations  apply  if  the  association 
represents  members  that  are  identified 
in  any  documents  filed  with  the 
Department,  and  that  have  specifically 
authorized  the  positions  taken  by  the 
association  in  that  proceeding.  The 
specific  authorizations  may  be  informal 
and  evidence  of  them  shall  be  provided 
only  upon  request  of  the  Department. 
Upon  motion  of  any  interested  person  or 
upon  its  own  initiative,  the  Department 
may  issue  an  order  requiring  an 
association  to  withdraw  ft-om  a  case  on 
the  grounds  of  significant  divergence  of 
interest  or  position  within  the 
association. 


§302.11     Motions. 

(a)  Generally.  An  application  to  the 
DOT  decisionmaker  or  an 
administrative  law  judge  for  an  order  or 
ruling  not  otherwise  specifically 
provided  for  in  this  part  shall  be  by 
motion.  If  an  administrative  law  judge  is 
assigned  to  a  proceeding  and  before  the 
issuance  of  a  recommended  or  initial 
decision  or  the  certification  of  the 
record  to  the  DOT  decisioxmiaker,  all 
motions  shall  be  addressed  to  the 
administrative  law  judge.  At  all  other 
times,  motions  shall  be  addressed  to  the 
DOT  decisionmaker.  All  motions  shall 
be  made  at  an  appropriate  time 
depending  upon  the  nature  thereof  and 
the  relief  requested  therein.  This 
paragraph  should  not  be  construed  as 
authorizing  motions  in  the  nature  of 
petitions  for  reconsideration. 

(b)  Form  and  contents.  Unless  made 
during  a  hearing,  motions  shall  be  made 
in  writing  in  conformity  with  §§  302.3 
and  302.4,  shall  state  their  grounds  and 
the  relief  or  order  sought,  and  shall  be 
accompanied  by  any  affidavits  or  other 
evidence  desired  to  be  relied  upon. 
Motions  made  during  hearings,  answers 
to  them,  and  rulings  on  them,  may  be 
made  orally  on  the  record  unless  the 
administrative  law  judge  directs 
otherwise.  Written  motions  shall  be 
filed  as  separate  documents,  and  shall 
not  be  incorporated  in  any  other 
documents,  except  where  incorporation 
of  a  motion  in  another  document  is 
specifically  authorized  by  the 
Department,  or  where  a  document  is 
filed  that  requests  alternative  forms  of 
relief  and  one  of  these  alternative 
requests  is  properly  to  be  made  by 
motion.  In  these  instances  the  document 
filed  shall  be  appropriately  titled  and 


identified  to  indicate  that  it  incorporates 
a  motion:  otherwise,  the  motion  will  be 
disregarded. 

(c)  Answers  to  motions.  Within  seven 
(7)  days  after  a  motion  is  served,  or  such 
other  period  as  the  DOT  decisionmaker 
or  the  administrative  law  judge  may  fix, 
any  party  to  the  proceeding  may  file  an 
answer  in  support  of  or  in  opposition  to 
the  motion,  accompanied  by  such 
affidavits  or  other  evidence  as  it  desires 
to  rely  upon.  Except  as  otherwise 
provided,  no  reply  to  an  answer,  reply 
to  a  reply,  or  any  further  responsive 
dociunent  shall  be  filed. 

(d)  Oral  arguments;  briefs.  No  oral 
argument  will  be  heard  on  motions 
unless  the  DOT  decisionmaker  or  the 
administrative  law  judge  otherwise 
directs.  Written  memoranda  or  briefs 
may  be  filed  with  motions  or  answers  to 
motions,  stating  the  points  and 
authorities  relied  upon  in  support  of  the 
position  taken.  . 

(e)  Requests  for  expedition.  Any 
interested  person  may  by  motion 
request  expedition  of  any  proceeding  or 
file  an  answer  in  support  of  or  in 
opposition  to  such  motions. 

fO  Effect  of  pendency  of  motions.  The 
filing  or  pendency  of  a  motion  shall  not 
automatically  alter  or  extend  the  time  to 
take  action  fixed  by  this  part  or  by  any 
order  of  the  Department  or  of  an 
administrative  law  judge  (or  any 
extension  granted  thereunder). 

(g)  Disposition  of  motions.  The  DOT 
decisionmaker  shall  pass  upon  all 
motions  properly  submitted  to  him  or 
her  for  decision.  The  administrative  law 
judge  shall  pass  upon  all  motions      c 
properly  addressed  to  him  or  her.  except 
that,  if  the  administrative  law  judge 
finds  that  a  prompt  decision  by  the  DOT 
decisionmaker  on  a  motion  is  essential 
to  the  proper  conduct  of  the  proceeding, 
the  administrative  law  judge  may  refer 
such  motion  to  the  DOT  decisioiunaker 
for  decision. 

(h)  Appeals  to  the  DOT 
decisionmaker  from  rulings  of 
administrative  law  judges.  Rulings  of 
administrative  law  judges  on  motions 
may  not  be  appealed  to  the  DOT 
decisionmaker  prior  to  his  or  her 
consideration  of  the  entire  proceeding 
except  in  extraordinary  circumstances 
and  with  the  consent  of  the 
administrative  law  judge.  An  appeal 
shall  be  disallowed  unless  the 
administrative  law  judge  finds,  either  on 
the  record  or  in  writing,  that  the 
allowance  of  such  an  appeal  is 
necessary  to  prevent  substantial 
detriment  to  the  public  interest  or 
luidue  prejudice  to  any  party.  If  an 
appeal  is  allowed,  any  party  may  file  a 
brief  with  the  DOT  decisionmaker 
within  such  period  as  the  administrative 
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law  judge  direicts.  No  oral  argument  will 
be  heard  unless  the  DOT  decisionmaker 
directs  otherwlise.  The  rulings  of  the 
administrative  law  judge  on  a  motion 
may  be  reviev^ed  by  the  DOT 
decisionmaker  in  connection  with  his  or 
her  final  actiop  in  the  proceeding  or  at 
any  other  appropriate  time  irrespective 
of  the  filing  oi  an  appeal  or  any  action 
taken  on  it.      | 

§  302.1 2    Ob)««tions  to  public  disclosure  of 
inlornMtion. 

(a)  Generally.  Part  7  of  the  Office  of 
the  Secretary  legulations,  Public 
Availability  ol  Information,  governs  the 
availability  of  records  and  docimients  of 
the  Department  to  the  public.  (49  CFR 
7.1  et  seq.) 

(b)  Informal  ion  contained  in  written 
documents.  Aiy  person  who  objects  to 
the  public  disi  :losure  of  any  information 
filed  in  any  pi  oceeding,  or  pursuant  to 
the  provisions  of  the  Statute,  or  any 
Department  nlle.  regulation,  or  order, 
shall  segregatf  i,  or  request  the 
segregation  of  such  information  into  a 
separate  subn|ission  and  shall  file  it 
separately  in  i  sealed  envelope,  bearing 
the  caption  of  the  enclosed  submission, 
and  the  notation  "Confidential 
Treatment  Requested  Under  §  302.12." 
At  the  time  of  filing  such  submission 
(or,  when  the  abjection  is  made  by  a 
person  who  is  not  the  filer,  within  five 
(5)  days  after  I  he  filing  of  such 
submission),  Ipe  objecting  party  shall 
file  a  motion  tk)  withhold  the 
information  fnom  public  disclosure,  in 
accordance  with  the  procedure  outlined 
in  paragraph  m]  or  (f)  of  this  section,  as 
appropriate.  Notwithstanding  any  other 
provision  of  ttis  section,  copies  of  the 
filed  submiss:  on  and  of  the  motion  need 
not  be  served  upon  any  other  party 
unless  so  ord<  red  by  the  Department. 

(c)  Informal  ion  contained  in  oral 
testimony.  An  y  person  who  objects  to 
the  public  dis  :losure  of  any  information 
sought  to  be  e  icited  from  a  witness  or 
deponent  on  i  iral  examination  shall, 
before  such  ir  formation  is  disclosed, 
make  his  or  h  jr  objection  known.  Upon 
such  objectioi  i  duly  made,  the  witness 
or  deponent  s  lall  be  compelled  to 
disclose  such  information  only  in  the 
presence  of  tl  e  administrative  law  judge 
or  the  person  sefore  whom  the 
deposition  is  leing  taken,  as  the  case 
may  be,  the  o  ficial  stenographer  and 
such  attorney  5  for  and  representative  of 
each  party  as  the  administrative  law 
judge  or  the  p  erson  before  whom  the 
deposition  is  leing  taken  shall 
designate,  ami  after  all  present  have 
been  sworn  tci  secrecy.  The  transcript  of 
testimony  coi  itaining  such  information 
shall  be  segre  jated  and  filed  in  a  sealed 
envelope,  bee  ring  the  tide  and  docket 


number  of  the  proceeding,  and  the 
notation  "Confidential  Treatment 
Requested  Under  §  302.12  Testimony 
Given  by  (name  of  witness  or 
deponent)."  Within  five  (5)  days  after 
such  testimony  is  given,  the  objecting 
person  shall  file  a  motion  in  accordance 
with  the  procedure  ouUined  in- 
paragraph  (d)  of  this  section,  to 
withhold  the  information  from  public 
disclosure.  Notwithstanding  any  other 
provision  of  this  section,  copies  of  the 
segregated  portion  of  the  transcript  and 
of  the  motion  need  not  be  served  upon 
any  other  party  unless  so  ordered  by  the 
Department. 

(d)  Fonn  of  motion.  Motions  to 
withhold  from  public  disclosure 
information  covered  by  paragraphs  (b) 
and  (c)  of  this  section  shall  be  filed  with 
the  Department  in  accordance  with  die 
following  procedure: 

(1)  The  motion  shall  include: 

(i)  An  index  listing  the  information  or 
document  sought  to  be  withheld  by  an 
identifying  number,  and  including  its 
title,  description  and  number  of  pages, 
and,  if  relevant,  the  specific  location 
within  a  document; 

(ii)  A  statement  explaining  how  and 
why  the  information  falls  within  one  or 
more  of  the  exemptions  from  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(lH9));  and 

(iii)  A  statement  explaining  how  and 
why  public  disclosure  of  the 
information  would  adversely  affect  the 
interests  of  the  objecting  persons  and  is 
not  required  in  the  interest  of  the 
public. 

(2)  Such  motion  shall  be  filed  with 
the  person  conducting  the  proceeding, 
or  with  the  person  with  whom  said 
application,  report,  or  submission  is 
required  to  be  filed.  Such  motion  will  be 
denied  when  the  complete  justification 
required  by  this  paragraph  is  not 
provided. 

(3)  Ehiring  the  pendency  of  such 
motion,  the  ruling  official  may,  by 
notice  or  order,  allow  limited  disclosure 
to  parties'  representatives,  for  purposes 
of  participating  in  the  proceeding,  upon 
submission  by  them  of  affidavits 
swearing  to  protect  the  confidentiality 
of  the  documents  at  issue. 

(e)  Conditions  of  disclosure.  The 
order,  notice  or  other  action  of  the 
Department  containing  its  ruling  upon 
each  such  motion  will  specify  the  extent 
to  which,  and  the  conditions  upon 
which,  the  information  may  be 
disclosed  to  the  parties  and  to  the 
public,  which  ruling  shall  become 
effective  upon  the  date  stated  therein, 
unless,  within  five  (5)  days  after  the 
date  of  the  entry  of  the  Department's 
order  with  respect  thereto,  a  petition  is 
filed  by  the  objecting  person  requesting 


reconsideration  by  the  Department,  or  a 
written  statement  is  filed  indicating  that 
the  objecting  person  in  good  faith 
intends  to  seek  judicial  review  of  the 
Department's  order. 

(f)  Objection  by  Government 
departments  or  representative  thereof. 
In  the  case  of  objection  to  the  public 
disclosure  of  any  information  filed  by  or 
elicited  from  any  United  States 
Government  department  or  agency,  or 
representative  thereof,  under  paragraph 
(b)  or  (c)  of  this  section,  the  department 
or  agency  making  such  objection  shall 
be  exempted  from  the  provisions  of 
paragraphs  (b).  (c),  and  (d)  of  this 
section  insofar  as  said  paragraphs 
require  the  filing  of  a  written  objection 
to  such  disclosure.  However,  any 
department,  agency,  or  representative 
thereof  may,  if  it  so  desires,  file  a 
memorandum  setting  forth  the  reasons 
why  it  is  claimed  that  a  public 
disclosure  of  the  information  should  not 
be  made.  If  such  a  memorandimi  is 
submitted,  it  shall  be  filed  and  handled 
as  is  provided  by  this  section  in  the  case 
of  a  motion  to  withhold  information 
from  public  disclosure. 

§  302.1 3    Consolidation  of  proceedings. 

(a)  Initiation  of  consolidations.  The 
Department,  upon  its  own  initiative  or 
upon  motion,  may  consolidate  for 
hearing  or  for  other  purposes  or  may 
contemporaneously  consider  two  or 
more  proceedings  that  involve 
substantially  the  same  parties,  or  issues 
that  are  the  same  or  closely  related,  if  it 
finds  that  such  consolidation  or 
contemporaneous  consideration  will  be 
conducive  to  the  proper  dispatch  of  its 
business  and  to  the  ends  of  justice  and 
will  not  unduly  delay  the  proceedings. 
Although  the  Department  may,  in  any 
particular  case,  consolidate  or 
contemporaneously  consider  two  or 
more  proceedings  on  its  own  motion, 
the  burden  of  seeking  consolidation  or 
contemporaneous  consideration  of  a 
particular  application  shall  rest  upon 
the  applicant  and  the  Department  will  " 
not  undertake  to  search  its  docket  for  all 
applications  that  might  be  consolidated 
or  contemporaneously  considered. 

(b)  Time  for  filing.  Unless  the 
Department  has  provided  otherwise  in  a 
particular  proceeding,  a  motion  to 
consolidate  or  contemporaneously 
consider  an  application  with  any  other 
application  shall  be  filed  within  21  days 
of  the  original  application  in  the  case  of 
international  route  awards  under 
section  41102  of  the  Statute  (see 

§  302.212),  or,  where  a  proceeding  has 
been  set  for  hearing  before  an 
administrative  law  judge,  not  later  than 
the  prehearing  conference  in  the 
proceeding  with  which  consolidation  or 
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contemporaneous  consideration  is 
requested.  If  made  at  such  conference, 
the  motion  may  be  oral.  All  motions  for 
consolidation  or  consideration  of  issues 
that  enlarge,  expand,  or  otherwise 
change  the  nature  of  the  proceeding 
shall  be  addressed  to  the  DOT 
decisionmaker,  unless  made  orally  at 
the  prehearing  conference,  in  which 
event  the  presiding  administrative  law 
judge  shall  present  such  motion  to  the 
DOT  decisionmaker  for  his  or  her 
decision.  A  motion  that  is  not  timely 
filed,  or  that  does  not  relate  to  an 
application  pending  at  such  time,  shall 
be  dismissed  unless  the  movant  shall 
clearly  show  good  cause  for  failure  to 
file  such  motion  or  application  on  time, 
(c)  Answer.  If  a  motion  to  consolidate 
two  or  more  proceedings  is  filed  with 
the  Department,  any  party  to  any  of 
such  proceedings,  or  any  person  who 
has  a  petition  for  intervention  pending, 
may  file  an  answer  to  such  motion 
within  such  period  as  the  DOT 
decisionmaker  may  permit.  The 
administrative  law  judge  may  require 
that  answers  to  such  motions  be  stated 
orally  at  the  prehearing  conference  in 
the  proceeding  with  which  the 
consolidation  is  proposed. 

§  302.1 4    Petitions  for  reconsideration. 

(a)  Department  orders  subject  to 
reconsideration:  time  for  filing.  (1) 
Unless  an  order  or  a  rule  of  the 
Department  specifically  provides 
otherwise: 

(i)  Any  interested  person  may  file  a 
petition  for  reconsideration  of  any 
interlocutor}'  order  issued  by  the 
Department  that  institutes  a  proceeding; 
and 

(ii)  Any  party  to  a  proceeding  may  file 
a  petition  for  reconsideration,  rehearing, 
or  reargument  of  final  orders  issued  by 
the  Department  (See  §  302.38),  or  an 
interlocutory  order  that  defines  the 
scope  and  issues  of  a  proceeding  or 
suspends  a  provision  of  a  tariff  on  file 
with  the  Department. 

(2)  Unless  otherwise  provided, 
petitions  for  reconsideration  shall  be 
filed,  in  the  case  of  a  final  order,  within 
twenty  (20)  days  after  service  thereof, 
and,  in  the  case  of  an  interlocutory 
order,  within  ten  (10)  days  after  service. 
However,  neither  the  filing  nor  the 
granting  of  such  a  petition  shall  operate 
as  a  stay  of  such  final  or  interlocutory 
order  unless  specifically  so  ordered  by 
the  DOT  decisionmaker.  Within  ten  (10) 
days  after  a  petition  for  reconsideration, 
rehearing,  or  reargument  is  filed,  any 
party  to  the  proceeding  may  file  an 
answer  in  support  of  or  in  opposition. 
Motions  for  extension  of  time  to  file  a 
petition  or  answer,  and  for  leave  to  file 
a  petition  or  answer  after  the  time  for 


the  filing  has  expired,  will  not  be 
granted  except  on  a  showing  of  unusual 
and  exceptional  circumstances, 
constituting  good  cause  for  the  movemt's 
inability  to  meet  the  established 
procedural  dates. 

(b)  Contents  of  petition.  A  petition  for 
reconsideration,  rehearing,  or 
reargument  shall  state,  briefly  and 
specifically,  the  matters  of  record 
alleged  to  have  been  erroneously 
decided,  the  ground  relied  upon,  and 
the  relief  sought.  If  a  decision  by  the 
Secretary  or  Deputy  Secretary  is 
requested,  the  petition  should  describe 
in  detail  the  reasons  for  such  request 
and  speciiy  any  important  national 
transportation  policy  issues  that  are 
presented.  If  the  petition  is  based,  in 
whole  or  in  part,  on  allegations  as  to  the 
consequences  that  would  result  from  the 
final  order,  the  basis  of  such  allegations 
shall  be  set  forth.  If  the  petition  is  based, 
in  whole  or  in  part,  on  new  matter,  such 
new  matter  shall  be  set  forth, 
accompanied  by  a  statement  to  the  effect 
that  petitioner,  with  due  diligence, 
could  not  have  known  or  discovered 
such  new  matter  prior  to  the  date  the 
case  was  submitted  for  decision.  Unless 
otherwise  directed  by  the  DOT 
decisionmaker  upon  a  showing  of 
unusual  or  exceptional  circumstances, 
petitions  for  reconsideration,  rehearing 
or  reargument  or  answers  thereto  that 
exceed  twenty-five  (25)  pages  (including 
appendices)  in  length  shall  not  be 
accepted  for  filing  by  Department  of 
Transportation  Dockets. 

(c)  Successive  petitions.  A  successive 
petition  for  rehearing,  reargument, 
reconsideration  filed  by  the  same  party 
or  person,  and  upon  substantially  the 
same  ground  as  a  former  petition  that 
has  been  considered  or  denied  will  not 
be  entertained. 

Non-Hearing  Proceedings 

§302.15    Non-hearing  procedures. 
In  cases  where  oral  evidentiary 
hearing  procedures  will  not  be  used, 
§  302.17  through  §  302.37.  relating  to 
hearing  procedures,  shall  not  be 
applicable  except  to  the  extent  that  the 
DOT  decisionmaker  shall  determine  that 
the  application  of  some  or  all  of  such 
rules  in  the  particular  case,will  be 
conducive  to  the  proper  dispatch  of  its 
business  and  to  the  public  interest. 
References  in  these  and  other  sections  of 
this  part  to  powers  or  actions  by 
administrative  law  judges  shall  not 
apply. 

Rulemaking  Proceedings 

§  302.1 6    Petitions  for  rulemaking. 

Any  interested  person  may  petition 
the  Department  for  the  issuance. 


amendment,  modification,  or  repeal  of 
any  regulation,  subject  to  the  provisions 
of  part  5.  Rulemaking  Procedures,  of  the 
Office  of  the  Secretary  regulations  (49 
CFR5.1  etseq.]. 

Oral  Evidentiary  Hearing  Proceedings 

§  302.1 7    Administrative  law  judges. 

(a)  Powers  and  delegation  of 
authority.  (1)  An  administrative  law 
judge  shall  have  the  following  powers, 
in  addition  to  any  others  specified  in 
this  part: 

(i)  To  give  notice  concerning  and  to 
hold  hearings; 

(ii)  To  administer  oaths  and 
affirmations; 

(iii)  To  examine  witnesses; 

(iv)  To  issue  subpoenas  and  to  take  or 
cause  depositions  to  be  taken; 

(v)  To  rule  upon  offers  of  proof  and 
to  receive  relevant  evidence; 

(vi)  To  regulate  the  course  and 
conduct  of  the  hearing; 

(vii)  To  hold  conferences  before  or 
during  the  hearing  for  the  settlement  or 
simplification  of  issues; 

(viii)  To  rule  on  motions  and  to  ' 
dispose  of  procedural  requests  or 
similar  matters; 

(ix)  To  make  initial  or  recommended 
decisions  as  provided  in  §302.31; 

(x)  To  take  any  other  action 
authorized  by  this  part  or  by  the  Statute. 

(2)  The  administrative  law  judge  shall 
have  the  power  to  take  any  other  action 
authorized  by  part  385  of  this  chapter  or 
by  the  Administrative  Procedure  Act. 

(3)  The  administrative  law  judge 
assigned  to  a  particular  case  is  delegated 
the  DOT  decisionmakers  function  of 
making  the  agency  decision  on  the 
substantive  and  procedural  issues 
remaining  for  disposition  at  the  close  of 
the  hearing  in  such  case,  except  that  this 
delegation  does  not  apply  in  cases 
where  the  record  is  certified  to  the  DOT 
decisionmaker,  with  or  without  an 
initial  or  recommended  decision  by  the 
administrative  law  judge,  or  in  cases 
requiring  Presidential  approval  under 
section  41307  of  the  Statute.  This 
delegation  does  not  apply  to  the  review 
of  rulings  by  the  administrative  law 
judge  on  interlocutory  matters  that  have 
been  appealed  to  the  DOT 
decisionmaker  in  accordance  with  the 
requirements  of  §  302.11. 

(4)  The  administrative  law  judge's 
authority  in  each  case  will  terminate 
either  upon  the  certification  of  the 
record  in  the  proceeding  to  the  DOT 
decisionmaker,  or  upon  the  issuance  of 
an  initial  or  recommended  decision,  or 
when  he  or  she  shall  have  withdrawn 
fi-om  the  case  upon  considering  himself 
or  herself  disqualified. 

(b)  Disqualification.  An 
administrative  law  judge  shall  withdraw 
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from  the  case  f  at  any  time  he  or  she 
deems  himsel  or  herself  disqualified.  If, 
prior  to  the  in  tial  or  recommended 
decision  in  thi  (  case,  there  is  filed  with 
the  administrs  tive  law  judge,  in  good 
faith,  an  affidc  vit  of  personal  bias  or 
disqualificatic  n  with  substantiating 
facts  and  the  a  dministrative  law  judge 
does  not  withdraw,  the  DOT 
decisionmakei  ■  shall  determine  the 
matter,  if  properly  presented  by 
exception  or  b  rief ,  as  a  part  of  the  record 
and  decision  i  n  the  case.  The  DOT 
decisionmake  shall  not  otherwise 
consider  any  ( laim  of  bias  or 
disqualificatic  n.  The  DOT 
decisionmaker,  in  his  or  her  discretion, 
may  order  a  hi  saring  on  a  charge  of  bias 
or  disqualificj  tion. 

§  302. 1 8    DOT  lecisionmaker. 

(a)  Assistan ;  Secretary  for  Aviation 
and  Internaticnal  Affairs.  Except  as 
provided  in  pi  iragraphs  (b)  and  (c)  of 
this  section,  tie  Assistant  Secretary  for 
Aviation  and  International  Affairs  is  the 
DOT  decisiot^naker.  The  Assistant 
Secretary  shal  1  have  all  of  the  powers 
set  forth  in  §  •  02.17(aMl)  and  those 
additional  po'  vers  delegated  by  the 
Secretary.  Thd  Assistant  Secretary  may 
delegate  this  <  uthority  in  appropriate 
non-hearing  c  ises  to  subordinate 
officials. 

(b)  Oral  hec  ring  cases  assigned  to  the 
senior  career  official.  Carrier  selection 
proceedings  f  )r  international  route 
authority  that  are  set  for  oral  hearing 
and  such  oth€  r  oral  hearing  cases  as  the 
Secretary  dee  ns  appropriate  will  be 
assigned  to  th  3  senior  career  official  in 
the  Office  of  t  le  Assistant  Secretary  for 
Aviation  and  ntemational  Affairs,  who 
will  serve  as  1  le  DOT  decisionmaker.  In 
all  such  cases,  the  administrative  law 
judge  shall  re  ider  a  recommended 
decision  to  the  senior  career  official, 
who  shall  ha\  e  all  of  the  powers  set 
forth  in  §  302  17(a)(1)  and  those 
additional  po  ivers  delegated  by  the 
Secretary. 

(1)  Decisioi  is  of  the  senior  career 
official  are  su  Dject  to  review  by,  and  at 
the  discretion  of,  the  Assistant  Secretary 
for  Aviation  « nd  International  Affairs. 
Petitions  for  <  iscretionary  review  of 
decisions  of  t  le  senior  career  official 
will  not  be  er  tertained.  A  notice  of 
review  by  the  Assistant  Secretary  will 
establish  the  procedures  for  review. 
Unless  a  noti  :e  of  review  is  issued,  the 
decision  of  tl  e  senior  career  official  will 
be  issued  as  <  final  decision  of  the 
Department  a  nd  will  be  served  fourteen 
(14)  days  afle  r  it  is  adopted  by  the 
senior  career  official. 

(2)  Final  divisions  of  the  senior  career 
official  may  1  le  reviewed  upon  a  petition 
for  reconside  ration  filed  pursuant  to 


§  302.14.  Such  a  petition  shall  state 
clearly  the  basis  for  requesting 
reconsideration  and  shall  specify  any 
questions  of  national  transportation 
policy  that  may  be  involved.  The 
Assistant  Secretary  will  either  grant  or 
deny  the  petition. 

(3)  Upon  review  or  reconsideration, 
the  Assistant  Secretary  may  either 
affirm  the  decision  or  remand  the 
decision  to  the  senior  career  official  for 
further  action  consistent  with  such 
order  of  remand. 

(4)  Subject  to  the  provisions  of 
paragraphs  (b)(1)  through  (3)  of  this 
section,  final  decisions  of  the  senior 
career  official  will  be  transmitted  to  the 
President  of  the  United  States  when 
required  under  49  U.S.C.  41307. 

(c)  Secretary  and  Deputy  Secretary. 
The  Secretary  or  Deputy  Secretary  may 
exercise  any  authority  of  the  Assistant 
Secretary  whenever  he  or  she  -believes  a 
decision  involves  important  questions 
of  national  transportation  policy. 

§  302.1 9    Participation  by  persons  not 
parties. 

Any  person,  including  any  State, 
subdivision  thereof.  State  aviation 
commission,  or  other  public  body,  may 
appear  at  any  hearing,  other  than  in  an 
enforcement  proceeding,  and  present 
any  evidence  that  is  relevant  to  the 
issues.  With  the  consent  of  the 
administrative  law  judge  or  the  DOT 
decisionmaker,  such  person  may  also 
cross-examine  witnesses  directly.  Such 
persons  may  also  present  to  the 
administrative  law  judge  a  written 
statement  on  the  issues  involved  in  the 
proceeding.  Such  written  statements 
shall  be  filed  and  served  on  all  parties 
prior  to  the  close  of  the  hearing. 

§  302.20    Formal  Intervention. 

(a)  Who  may  intervene.  Any  person 
who  has  a  statutory  right  to  be  made  a 
party  to  an  oral  evidentiary  hearing 
proceeding  shall  be  permitted  to 
intervene.  Any  person  whose 
intervention  will  be  conducive  to  the 
public  interest  and  will  not  unduly 
delay  the  conduct  of  such  proceeding 
may  be  permitted  to  intervene. 

(b)  Considerations  relevant  to 
determination  of  petition  to  intervene. 
In  passing  upon  a  petition  to  intervene, 
the  following  factors,  among  other 
things,  will  be  considered  and  will  be 
liberally  interpreted  to  facilitate  the 
effective  participation  by  members  of 
the  public  in  Department  proceedings: 

(1)  The  nature  of  the  petitioner's  right 
under  the  statute  to  be  made  a  party  to 
the  proceeding; 

(2)  The  nature  and  extent  of  the 
property,  financial  or  other  interest  of 
the  petitioner; 


(3)  The  effect  of  the  order  that  may  be 
entered  in  the  proceeding  on 
petitioner's  interest; 

(4)  The  availability  of  other  means 
whereby  the  petitioner's  interest  may  be 
protected; 

(5)  The  extent  to  which  petitioner's 
interest  will  be  represented  by  existing 
parties; 

(6)  The  extent  to  which  petitioner's 
participation  may  reasonably  be 
expected  to  assist  in  the  development  of 
a  sound  record;  and 

(7)  The  extent  to  which  participation 
of  the  petitioner  will  broaden  the  issues 
or  delay  the  proceeding. 

(c)  Petition  to  intervene.  (1)  Contents. 
Any  person  desiring  to  intervene  in  a 
proceeding  shall  file  a  petition  in 
conformity  with  this  part  setting  forth 
the  facts  and  reasons  why  he  or  she 
thinks  he  or  she  should  be  permitted  to 
intervene.  The  petition  should  make 
specific  reference  to  the  factors  set  forth 
in  paragraph  (b)  of  this  section. 

(2)  Time  for  filing.  Unless  otherwise 
ordered  by  the  Department: 

(i)  A  petition  to  intervene  shall  be 
filed  with  the  Department  prior  to  the 
first  prehearing  conference,  or,  in  the 
event  that  no  such  conference  is  to  be 
held,  not  later  than  fifteen  (15)  days 
prior  to  the  hearing. 

(ii)  A  petition  to  intervene  filed  by  a 
city,  other  public  body,  or  a  chamber  of 
commerce  shall  be  filed  with  the 
Department  not  later  than  the  last  day 
prior  to  the  beginning  of  the  hearing. 

(iii)  A  petition  to  intervene  that  is  not 
timely  filed  shall  be  dismissed  unless 
the  petitioner  shall  clearly  show  good 
cause  for  his  or  her  failure  to  file  such 
petition  on  time. 

(3)  Answer.  Any  party  to  a  proceeding 
may  file  an  answer  to  a  petition  to 
intervene,  making  specific  reference  to 
the  factors  set  forth  in  paragraph  (b)  of 
this  section,  within  seven  (7)  days  after 
the  petition  is  filed. 

(4)  Disposition.  The  decision  granting, 
denying  or  otherwise  ruling  on  any 
petition  to  intervene  may  be  issued 
without  receiving  testimony  or  oral 
argument  either  from  the  petitioner  or 
other  parties  to  the  proceeding. 

(d)  Effect  of  granting  intervention.  A 
person  permitted  to  intervene  in  a 
proceeding  thereby  becomes  a  party  to 
the  proceeding.  However,  interventions 
provided  for  in  this  section  are  for 
administrative  purposes  only,  and  no 
decision  granting  leave  to  intervene 
shall  be  deemed  to  constitute  an 
expression  by  the  Department  that  the 
intervening  party  has  such  a  substantial 
interest  in  the  order  that  is  to  be  entered 
in  the  proceeding  as  will  entitle  it  to 
judicial  review  of  such  order. 
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§302.21    Appearances. 

(a)  Any  party  to  a  proceeding  may 
appear  and  be  heard  in  person  or  by  a 
designated  representative. 

(b)  No  register  of  persons  who  may 
practice  before  the  Department  is 
maintained  and  no  application  for 
admission  to  practice  is  required. 

(c)  Any  person  practicing  or  desiring 
to  practice  before  the  Department  may, 
upon  hearing  and  good  cause  shown,  be 
suspended  or  barred  from  practicing. 

§302.22    Prehearing  conference. 

(a)  Purpose  and  scope  of  conference. 
At  the  discretion  of  the  administrative 
law  judge,  a  prehearing  conference  may 
be  called  prior  to  any  hearing.  Written 
notice  of  the  prehearing  conference 
shall  be  sent  by  the  administrative  law 
judge  to  all  parties  to  a  proceeding  and 
to  other  persons  who  appear  to  have  an 
interest  in  such  proceeding.  The 
purpose  of  such  a  conference  is  to 
define  the  issues  and  the  scope  of  the 
proceeding,  to  secure  statements  of  the 
positions  of  the  parties  and  amendments 
to  the  pleadings,  to  schedule  the 
exchange  of  exhibits  before  the  date  set 
for  hearing,  and  to  arrive  at  such 
agreements  as  will  aid  in  the  conduct 
and  disposition  of  the  proceeding.  For 
example,  consideration  will  be  given  to: 

(1)  Matters  that  the  DOT 
decisionmaker  can  consider  without  the 
necessity  of  proof; 

(2)  Admissions  of  fact  and  of  the 
genuineness  of  documents; 

(3)  Requests  for  documents; 

(4)  Admissibility  of  evidence; 

(5)  Limitation  of  the  number  of 
witnesses; 

(6)  Reducing  of  oral  testimony  to 
exhibit  form; 

(7)  Procedure  at  the  hearing;  and 

(8)  Use  of  electronic  media  as  a  basis 
for  exchange  of  briefs,  hearing 
transcripts  and  exhibits,  etc.,  in  addition 
to  the  official  record  copy. 

(b)  Actions  during  prehearing 
conference.  The  administrative  law 
judge  may  require  a  further  conference, 
or  responsive  pleadings,  or  both.  If  a 
party  refuses  to  produce  documents 
requested  by  another  party  at  the 
conference,  the  administrative  law  judge 
may  compel  the  production  of  such 
documents  prior  to  a  hearing  by 
subpoena  issued  in  accordance  with  the 
provisions  of  §  302.25  as  though  at  a 
hearing.  Applications  for  the  production 
prior  to  hearing  of  documents  in  the 
Department's  possession  shall  be 
addressed  to  the  administrative  law 
judge,  in  accordance  with  the  provisions 
of  §  302.25(g),  in  the  same  manner  as 
provided  therein  for  production  of 
documents  at  a  hearing.  The 
administrative  law  judge  may  also,  on 


his  or  her  own  initiative  or  on  motion 
of  any  party,  direct  any  party  to  the 
proceeding  {air  carrier  or  non-air  carrier) 
to  prepare  and  submit  exhibits  setting 
forth  studies,  forecasts,  or  estimates  on 
matters  relevant  to  the  issues  in  the 
proceeding. 

(c)  Report  of  prehearing  conference. 
The  administrative  law  judge  shall  issue 
a  report  of  prehearing  conference, 
defining  the  issues,  giving  an  account  of 
the  results  of  the  conference,  specifying 
a  schedule  for  the  exchange  of  exhibits 
and  rebuttal  exhibits,  the  date  of 
hearing,  and  specifying  a  time  for  the 
filing  of  objections  to  such  report.  The 
report  shall  be  served  upon  all  parties 
to  the  proceecjing  and  any  person  who 
appeared  at  the  conference.  Objections 
to  the  report  may  be  filed  by  any 
interested  person  within  the  time 
specified  therein.  The  administrative 
law  judge  may  revise  his  or  her  report 
in  the  light  of  the  objections  presented. 
The  revised  report,  if  any,  shall  be 
served  upon  the  same  persons  as  was 
the  original  report.  Exceptions  may  be 
taken  on  the  basis  of  any  timely  written 
objection  that  has  not  been  met  by  a 
revision  of  the  report  if  the  exceptions 
are  filed  within  the  time  specified  in  the 
revised  report.  Such  report  shall 
constitute  the  official  account  of  the 
conference  and  shall  control  the 
subsequent  course  of  the  proceeding, 
but  it  may  be  reconsidered  and  modified 
at  any  time  to  protect  the  public  interest 
or  to  prevent  injustice. 

§302.23    Hearing. 

The  adnoinistrative  law  judge  to 
whom  the  case  is  assigned  or  the  DOT 
decisionmaker  shall  give  the  parties 
reasonable  notice  of  a  hearing  or  of  the 
change  in  the  date  and  place  of  a 
hearing  and  the  nature  of  such  hearing. 

§302.24    Evidence. 

(a)  Presenting  evidence.  Presenting 
evidence  at  the  hearing  shall  be  limited 
to  material  evidence  relevant  to  the 
issues  as  drawn  by  the  pleadings  or  as 
defined  in  the  report  of  prehearing 
conference,  subject  to  such  later 
modifications  of  the  issues  as  may  be 
necessary  to  protect  the  public  interest 
or  to  prevent  injustice,  and  shall  not  be 
unduly  repetitious.  Evidence  shall  be 
presented  in  such  form  by  all  parties  as 
the  administrative  law  judge  may  direct. 

(b)  Objections  to  evidence.  Objections 
to  the  admission  or  exclusion  of 
evidence  shall  be  in  short  form,  stating 
the  grounds  of  objections  relied  upon, 
and  the  transcript  shall  not  include 
argument  or  debate  except  as  ordered  by 
the  administrative  law  judge.  Rulings  on 
such  objections  shall  be  a  part  of  the 
transcript. 


(c)  Exhibits.  When  exhibits  are  offered 
in  evidence,  one  copy  must  be  furnished 
to  each  of  the  parties  at  the  hearing,  and 
two  copies  to  the  administrative  law 
judge,  unless  the  parties  previously 
have  been  furnished  with  copies  or  the 
administrative  law  judge  directs 
otherwise.  If  the  administrative  law 
judge  has  not  fixed  a  time  for  the 
exchange  of  exhibits,  the  parties  shall 
exchange  copies  of  exhibits  at  the 
earliest  practicable  time,  preferably 
before  the  hearing  or,  at  the  latest,  at  the 
commencement  of  the  hearing.  Copies 
of  exhibits  may,  at  the  discretion  of  the 
administrative  law  judge  or  the  DOT 
decisionmaker,  be  furnished  by  use  of 
electronic  media  in  lieu  of  or  in 
addition  to  a  paper  record  copy. 

(d)  Substitution  of  copies  for  original 
exhibits.  In  his  or  her  discretion,  the 
administrative  law  judge  may  permit  a 
party  to  withdraw  original  docimients 
offered  in  evidence  and  substitute  true 
copies  in  lieu  thereof. 

(e)  Designation  of  parts  of  documents. 
When  relevant  and  material  matter 
offered  in  evidence  by  any  party  is 
embraced  in  a  book,  paper,  or  document 
containing  other  matter  not  material  or 
relevant,  the  party  offering  the  same 
shall  plainly  designate  the  matter  so 
offered.  The  immaterial  and  irrelevant 
parts  shall  be  excluded  and  shall  be 
segregated  insofar  as  practicable.  If  the 
volume  of  immaterial  or  irrelevant 
matter  would  unduly  encumber  the 
record,  such  submission  will  not  be 
received  in  evidence,  but  may  be 
marked  for  identification,  and,  if 
properly  authenticated,  the  relevant  or 
material  matter  may  be  read  into  the 
record,  or,  if  the  administrative  law 
judge  so  directs,  a  true  copy  of  such 
matter,  in  proper  form,  shall  be  received 
as  an  exhibit,  and  like  copies  delivered 
by  the  party  offering  the  same  to 
opposing  parties  or  their  attorneys 
appearing  at  the  hearing,  who  shall  be 
afforded  an  opportimity  to  examine  the 
submission,  and  to  offer  in  evidence  in 
like  manner  other  portions  of  the 
exhibit. 

(f)  Records  in  other  proceedings.  In 
case  any  portion  of  the  record  in  any 
other  proceeding  or  civil  or  criminal 
action  is  offered  in  evidence,  a  true  copy 
of  such  portion  shall  be  presented  for 
the  record  in  the  form  of  an  exhibit 
unless: 

(1)  The  portion  is  specified  with 
particularity  in  such  manner  as  to  be 
readily  identified: 

(2)  The  party  offering  the  same  agrees 
unconditionally  to  supply  such  copies 
later,  or  when  required  by  the  DOT 
decisionmaker; 

(3)  The  parties  represented  at  the 
hearing  stipulate  upon  the  record  that 
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such  portion  ijiay  be  incorporated  by 
reference,  and  that  any  portion  offered 
by  any  other  f  arty  may  be  incorporated 
by  like  referer  ce  upon  compliance  with 
paragraphs  (f)  1)  and  (2)  of  this  section; 
and 

(4)  The  adm  inistrative  law  judge 
directs  such  ii  [corporation  or  waives  the 
requirement  i  i  paragraph  {f){3)  of  this 
section  with  t  le  consent  of  the  parties. 

(g)  Official  i  lotice  of  facts  contained  in 
certain  docunents.  (1)  Without  limiting, 
in  any  manne  ■  or  to  any  extent,  the 
discretionary  cowers  of  the  DOT 
decisionmake  ■  and  the  administrative 
law  judge  to  n  otice  other  matters  or 
documents  pr  aperly  the  subject  of 
official  notice  facts  contained  in  any 
document  wit  lin  the  categories 
enumerated  ii  i  this  subdivision  are 
officially  notii  :ed  in  all  formal  economic 
proceedings  e  iccept  those  subject  to 
subpart  D  of  t  lis  part.  Each  such 
category  shall  include  any  document 
antedating  th«  final  Department 
decision  in  th  3  proceeding  where  such 
notice  is  takei  i.  The  matters  officially 
noticed  undei  the  provisions  of  this 
paragraph  are 

(i)  Air  carrii  ir  certificates  or 
applications  t  lerefor,  together  with  any 
requests  for  amendment,  and  pleadings 
responding  tn  applications  when 
properly  filed , 

(ii)  All  Fori  i  41  reports  required  to  be 
filed  by  air  ca  rriers  with  the 
Department. 

(iii)  Report!  of  Traffic  and  Financial 
Data  of  all  U.!  1.  Air  Carriers  issued  by 
the  Civil  Aerc  nautics  Board  (CAB)  or 
the  Departme  it. 

(iv)  Airline  Traffic  Surveys  and 
Passenger  Ori  jin-Destination  Surveys, 
Domestic  andjlntemational,  compiled 
by  the  CAB  oi  the  Department  and 
published  ani  l/or  made  available  either 
to  the  public  ir  to  parties  in 
proceedings. 

(v)  Compih  tions  of  data  relating  to 
competition  i  i  the  airline  industry  and 
made  availab  e  to  the  public  by  the  CAB 
or  the  Department,  such  as  the  1990 
Airline  Comp  etition  Study. 

(vi)  Passeni  er,  mail,  express,  and 
freight  data  si  ibmitted  to  the  CAB  or  the 
Department  as  part  of  ER-586  Service 
Segment  Data  by  U.S.  carriers,  or  similar 
data  submitte  d  to  the  Department  by 
U.S.  air  carri(  rs  (T-lOO)  or  by  foreign  air 
carriers  (T-l(iOF)  that  is  not 
confidential. 

(vii)  All  tar  ifs,  including  the 
electronic  veisions,  and  amendments 
thereof,  of  all  air  carriers,  on  file  with 
the  Department. 

(viii)  Servii  e  Mail  Pay  and  Subsidy 
for  U.S.  Certi  icated  Air  Carriers 
published  by  the  CAB  and  any 
supplementa  data  and  subsequent 


issues  published  by  the  CAB  or  the 
Department. 

(ix)  Airport  Activity  Statistics  of 
Certificated  Air  Carriers  compiled  and 
published  by  the  Federal  Aviation 
Administration  (FAA)  or  the 
Department. 

(x)  Air  Traffic  Activity  Data  issued  by 
the  FAA. 

(xi)  National  Plan  of  Integrated 
Airport  Systems  (NPIAS)  issued  by  the 
FAA. 

(xii)  Airport  Facilities  Directory,  Form 
5010.  issued  by  the  FAA. 

(xiii)  The  Airman's  Information 
Manual  issued  by  the  FAA. 

(xiv)  ICAO  Statistical  Summary, 
Preliminary  Issues  and  Nos.  1  through 
14,  and  Digest  of  Statistics,  Nos.  15 
through  71,  prepared  by  ICAO, 
Montreal,  Canada,  with  all  changes  and 
additions. 

(xv)  Monthly,  quarterly  and  annual 
reports  of  the  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice. 

(xvi)  All  forms  and  reports  required 
by  the  U.S.  Postal  Service  to  be  filed  by 
air  carriers  authorized  to  transport  mail. 

(xvii)  All  orders  of  the  Postmaster 
General  designating  schedules  for  the 
transportation  of  mail. 

(xviii)  Publications  of  the  Bureau  of 
the  Census  of  the  U.S.  Department  of 
Commerce  (DOC)  relating,  but  not 
necessarily  limited,  to  population, 
manufacturing,  business,  statistics,  and 
any  yearbooks,  abstracts,  or  similar 
publications  published  by  DOC. 

(xix)  ABC  World  Airways  Guide  and 
all  Official  Airline  Guides,  including  the 
North  American,  Worldwide.  All-Cargo 
and  quick  reference  editions,  including 
electronic  versions. 

(xx)  Official  Guide  of  the  Railways 
and  Russell's  Official  National  Motor 
Coach  Guide. 

(xxi)  The  Rand  McNally  Commercial 
Atlas  and  Marketing  Guide,  and  the 
Rand  McNally  Road  Atlas.  United 
States.  Canada,  and  Mexico. 

(xxii)  Survey  of  Buying  Power 
published  by  Sales  Management 
Magazine. 

(2)  Any  fact  contained  in  a  document 
belonging  to  a  category  enumerated  in 
paragraph  {g)(l)  of  this  section  shall  be 
deemed  to  have  been  physically 
incorporated  into  and  made  part  of  the 
record  in  such  proceedings.  However, 
such  taking  of  official  notice  shall  be 
subject  to  the  rights  granted  to  any  party 
or  intervener  to  the  proceeding  under 
section  7(d)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  557(d)). 

(3)  The  decisions  of  the  Department 
and  its  administrative  law  judges  may 
officially  notice  any  appropriate  matter 
without  regard  to  whether  or  not  such 


items  are  contained  in  a  document 
belonging  to  the  categories  enumerated 
in  paragraph  (g)(1)  of  this  section. 
However,  where  the  decision  rests  on 
official  notice  of  a  material  fact  or  facts, 
it  will  set  forth  such  items  with 
sufficient  particularity  to  advise 
interested  persons  of  the  matters  that 
have  been  noticed. 

(h)  Receipt  of  documents  after 
bearing.  No  document  or  other  writings 
shall  be  accepted  for  the  record  after  the 
close  of  the  hearing  except  in 
accordance  with  an  agreement  of  the 
parties  and  the  consent  of  the 
administrative  law  judge  or  the  DOT 
decisionmaker. 

(i)  Exceptions.  Formal  exceptions  to 
the  rulings  of  the  administrative  law 
judge  made  during  the  course  of  the 
hearing  are  unnecessary.  For  all 
purposes  for  which  an  exception 
otherwise  would  be  taken,  it  is 
sufficient  that  a  party,  at  the  time  the 
ruling  of  the  administrative  law  judge  is 
made  or  sought,  makes  known  the 
action  he  or  she  desires  the 
administrative  law  judge  to  take  or  his 
or  her  objection  to  an  action  taken,  and 
his  or  her  grounds  therefor. 

(j)  p^ers  of  proof.  Any  offer  of  proof 
made  in  connection  with  an  objection 
taken  to  any  ruling  of  the  administrative 
law  judge  rejecting  or  excluding 
proffered  oral  testimony  shall  consist  of 
a  statement  of  the  substance  of  the 
evidence  that  counsel  contends  would 
be  adduced  by  such  testimony,  and  if 
the  excluded  evidence  consists  of 
evidence  in  documentary  or  written 
form  or  of  reference  to  documents  or 
records,  a  copy  of  such  evidence  shall 
be  marked  for  identification  and  shall 
constitute  the  offer  of  proof. 

§302.25    Subpoenas. 

(a)  An  application  for  a  subpoena 
requiring  the  attendance  of  a  witness  at 
a  hearing  or  the  production  of 
documentary  evidence  may  be  made 
without  notice  by  any  party  to  the 
administrative  law  judge  or,  in  the  event 
that  an  administrative  law  jiidge  has  not 
been  assigned  to  a  proceeding  or  is  not 
available,  to  the  DOT  decisionmaker  or 
the  Chief  Administrative  Law  Judge,  lur 
action. 

(b)  An  application  for  a  subpoena 
shall  be  in  duplicate  except  that  if  it  is 
made  during  the  course  of  a  hearing,  it 
may  be  made  orally  on  the  record  with 
the  consent  of  the  administrative  law 
judge. 

(c)  All  such  applications,  whether 
written  or  oral,  shall  contain  a  statement 
or  showing  of  general  relevance  and 
reasonable  scope  of  the  evidence  sought, 
and  shall  be  accompanied  by  two  copies 
of  a  draft  of  the  subpoena  sought  that, 
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in  the  case  of  evidence,  shall  describe 
the  documentary  or  tangible  evidence  to 
be  subpoenaed  with  as  much 
particularity  as  is  feasible,  or,  in  the 
case  of  a  witness,  the  name  of  the 
witness  and  a  general  description  of  the 
matters  concerning  which  the  witness 
will  be  asked  to  testify. 

(d)  The  administrative  law  judge  or 
DOT  decisionmaker  considering  any 
application  for  a  subpoena  shall  issue 
the  subpoena  requested  if  the 
apphcation  complies  with  this  section. 
No  attempt  shall  be  made  to  determine 
the  admissibility  of  evidence  in  passing 
upon  an  application  for  a  subpoena,  and 
no  detailed  or  burdensome  showing 
shall  be  required  as  a  condition  to  the 
issuance  of  a  subpoena. 

(e)  Where  it  appears  during  the  course 
of  a  proceeding  that  the  testimony  of  a 
witness  or  documentary  evidence  is 
relevant  to  the  issues  in  a  proceeding, 
the  administrative  law  judge.  Chief 
Administrative  Law  Judge  or  DOT 
decisionmaker  may  issue  on  his  or  her 
own  initiative  a  subpoena  requiring 
such  witness  to  attend  and  testify  or 
requiring  the  production  of  such 
documentary  evidence. 

(0  Subpoenas  issued  under  this 
section  shall  be  served  upon  the  person 
to  whom  directed  in  accordance  with 
§  302.7(b).  Any  person  upon  whom  a 
subpoena  is  served  may  within  seven  (7) 
days  after  service  or  at  any  time  prior  to 
the  return  date  thereof,  whichever  is 
earlier,  file  a  motion  to  quash  or  modify 
the  subpoena  with  the  administrative 
law  judge  or,  in  the  event  an 
administrative  law  judge  has  not  been 
assigned  to  a  proceeding  or  is  not 
available,  to  the  DOT  decisionmaker  or 
the  Chief  Administrative  Law  Judge  for 
action.  If  the  person  to  whom  the 
motion  to  modify  or  quash  the  subpoena 
has  been  addressed  or  directed,  has  not 
acted  upon  such  a  motion  by  the  retiun 
date,  such  date  shall  be  stayed  pending 
his  or  her  final  action  thereon.  The  DOT 
decisionmaker  may  at  any  time  review, 
upon  his  or  her  own  initiative,  the 
ruling  of  an  administrative  law  judge  or 
the  Chief  Administrative  Law  Judge 
denying  a  motion  to  quash  a  subpoena. 
In  such  cases,  the  DOT  decisionmaker 
may  order  that  the  return  date  of  a 
subpoena  be  stayed  pending  action 
thereon. 

(g)  The  provisions  of  this  section  are 
not  applicable  to  the  attendance  of  DOT 
employees  or  the  production  of 
documentary  evidence  in  the  custody 
thereof  at  a  hearing.  The  attendance  of 
DOT  employees  and  the  production  of 
documentary  evidence  in  their  custody 
are  governed  by  49  CFR  Parts  9  and  7, 
respectively. 


§302.26    Depositions. 

(a)  For  good  cause  shown,  the  DOT 
decisionmaker  or  administrative  law 
judge  assigned  to  a  proceeding  may 
order  that  the  testimony  of  a  witness  be 
taken  by  deposition  and  that  the  witness 
produce  documentary  evidence  in 
connection  with  such  testimony. 
Ordinarily  an  order  to  take  the 
deposition  of  a  witness  will  be  entered 
only  if: 

(1)  The  person  whose  deposition  is  to 
be  taken  would  be  unavailable  at  the 
hearing, 

(2)  The  deposition  is  deemed 
necessary  to  perpetuate  the  testimony  of 
the  witness,  or 

(3)  The  taking  of  the  deposition  is 
necessary  to  prevent  undue  and 
excessive  expense  to  a  party  and  will 
not  result  in  an  undue  burden  to  other 
parties  or  in  undue  delay. 

(b)  Any  party  desiring  to  take  the 
deposition  of  a  witness  shall  make 
application  therefor  in  duplicate  to  the 
administrative  law  judge  or,  in  the  event 
that  an  administrative  law  judge  has  not 
been  assigned  to  a  proceeding  or  is  not 
available,  to  the  DOT  decisionmaker  or 
Chief  Administrative  Law  Judge,  setting 
forth  the  reasons  why  such  deposition 
should  be  taken,  the  name  and 
residence  of  the  witness,  the  time  and 
place  proposed  for  the  taking  of  the 
deposition,  and  a  general  description  of 
the  matters  concerning  which  the 
witness  will  be  asked  to  testify.  If  good 
cause  be  shown,  the  administrative  law 
judge,  the  DOT  decisionmaker,  or  the 
Chief  Administrative  Law  Judge,  as  the 
case  may  be,  may,  in  his  or  her 
discretion,  issue  an  order  authorizing 
such  deposition  and  specifying  the 
witness  whose  deposition  is  to  be  taken, 
the  general  scope  of  the  testimony  to  be 
taken,  the  time  when,  the  place  where, 
the  designated  officer  (authorized  to 
take  oaths)  before  whom  the  witness  is 
to  testify,  and  the  niunber  of  copies  of 
the  deposition  to  be  supplied.  Such 
order  shall  be  served  upon  all  parties  by 
the  person  proposing  to  take  the 
deposition  a  reasonable  period  in 
advance  of  the  time  fixed  for  taking 
testimony. 

(c)  Witnesses  whose  testimony  is 
taken  by  deposition  shall  be  sworn  or 
shall  affirm  before  any  questions  are  put 
to  them.  Each  question  shall  be  recorded 
and  the  answers  shall  be  taken  down  in 
the  words  of  the  witness. 

(d)  Objections  to  questions  or 
evidence  shall  be  in  short  form,  stating 
the  grounds  of  objection  relied  upon, 
but  no  transcript  filed  by  the  designated 
officer  shdl  include  argument  or  debate. 
Objections  to  questions  or  evidence 
shall  be  noted  by  the  designated  officer 
upon  the  deposition,  but  he  or  she  shall 


not  have  power  to  decide  on  the 
competency  or  materiality  or  relevance 
of  evidence,  and  he  or  she  shall  record 
the  evidence  subject  to  objection. 
Objections  to  questions  or  evidence  not 
made  before  the  designated  officer  shall 
not  be  deemed  waived  unless  the 
ground  of  the  objection  is  one  that  might 
have  been  obviated  or  removed  if 
presented  at  that  time. 

(e)  The  testimony  shall  be  reduced  to 
writing  by  the  designated  officer,  or 
under  his  orh^r  direction,  after  which 
the  deposition  shall  be  signed  by  the 
witness  unless  the  parties  by  stipulation 
waive  the  signing  or  the  witness  is  ill  or 
cannot  be  found  or  refuses  to  sign,  and 
certified  in  usual  form  by  the  designated 
officer.  If  the  deposition  is  not  signed  by 
the  witness,  the  designated  officer  shall 
state  on  the  record  this  fact  and  the 
reason  therefor.  The  original  deposition 
and  exhibits  shall  be  forwarded  to 
Department  of  Transportation  Dockets 
and  shall  be  filed  in  the  proceedings. 

(0  Depositions  may  also  be  taken  and 
submitted  on  written  interrogatories  in 
substantially  the  same  manner  as 
depositions  taken  by  oral  examination. 
Ordinarily  such  procedure  will  be 
authorized  only  if  necessary  to  achieve 
the  purposes  of  an  oral  deposition  and 
to  serve  the  balance  of  convenience  of 
the  parties.  The  interrogatories  shall  be 
filed  in  quadruplicate  with  two  copies 
of  the  application  and  a  copy  of  each 
shall  be  served  on  each  party.  Within 
seven  (7)  days  after  service  any  party 
may  file  with  the  person  to  whom 
application  was  made  two  copies  of  his 
or  her  objections,  if  any,  to  such 
interrogatories  and  may  file  such  cross- 
interrogatories  as  he  or  she  desires  to 
submit.  Cross-interrogatories  shall  be 
filed  in  quadruplicatfe,  and  a  copy 
thereof  together  with  a  copy  of  any 
objections  to  interrogatories,  shall  be 
served  on  each  party,  who  shall  have 
five  (5)  days  thereafter  to  file  and  serve 
his  or  her  objections,  if  any,  to  such 
cross-interrogatories.  Objections  to 
interrogatories  or  cross-interrogatories, 
shall  be  served  on  the  DOT 
decisionmaker  or  the  administrative  law 
judge  considering  the  application. 
Objections  to  interrogatories  shall  be 
made  before  the  order  for  taking  the 
deposition  issues  and  if  not  so  made 
shall  be  deemed  waived.  When  a 
deposition  is  taken  upon  written 
interrogatories,  and  cross- 
interrogatories,  no  party  shall  be  present 
or  represented,  and  no  person  other 
than  the  witness,  a  reporter,  and  the 
designated  officer  shall  be  present  at  the 
examination  of  the  witness,  which  fact 
shall  be  certified  by  the  designated 
officer,  who  shall  ask  the  interrogatories 
and  cross-interrogatories  to  the  witness 
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in  their  order  ai  d  reduce  the  testimony 
to  writing  in  th<  witness's  own  words. 
The  provisions  jf  paragraph  (e)  of  this 
section  shall  be  applicable  to 
depositions  takin  in  accordance  with 
this  paragraph. 

(g)  All  deposi  tions  shall  conform  to 
the  specificatioi  is  of  §  302.3  except  that 
the  filing  of  thr<  e  copies  thereof  shall  be 
sufficient.  Any  ees  of  a  witness,  the 
reporter,  or  the  jfficer  designated  to  take 
the  deposition  s  hall  be  paid  by  the 
person  at  whos<  <  instance  the  deposition 
is  taken. 

(h)  The  fact  tl  lat  a  deposition  is  taken 
and  filed  in  a  pi  oceeding  as  provided  in 
this  section  doe  s  not  constitute  a 
determination  that  it  is  admissible  in 
evidence  or  tha  it  may  be  used  in  the 
proceeding.  On  y  such  part  or  the  whole 
of  a  deposition  is  is  received  in 
evidence  shall  (  onstitute  a  part  of  the 
record  in  such  proceeding  upon  which 
a  decision  may  be  based. 

§  302^7    Rights  of  witnesses ;  attendance 
fMsandmileaga, 

(a)  Any  person  appearing  as  a  witness 
in  any  proceeding  governed  by  this  part, 
whether  in  response  to  a  subpoena  or  by 
request  or  pennission  of  the 
Department,  m^y  be  accompanied, 
represented,  and  advised  by  counsel 
and  may  be  exa  mined  by  that  counsel 
after  other  ques  tioning. 

(b)  Any  perse  n  who  submits  data  or 
evidence  in  a  p  :oceeding  governed  by 
this  part,  whether  in  response  to  a 
subpoena  or  by  request  or  permission  of 
the  Department,  may  retain,  or,  on 
payment  of  lawfully  prescribed  costs, 
procure,  a  copy  of  any  document  so 
submitted  or  a  <  ;opy  of  any  transcript 
made  of  such  t(  stimony. 

(c)  No  persor  whose  attendance  at  a 
hearing  or  who  se  deposition  is  to  be 
taken  shall  be  c  bliged  to  respond  to  a 
subpoena  unlei  s  upon  a  service  of  the 
subpoena  he  oi  she  is  tendered 
attendance  fees  and  mileage  by  the  party 
at  whose  instai  ce  he  or  she  is  called  in 
accordance  wit  i  the  requirements  of 
paragraphs  {c)(l)  and  (2)  of  this  section; 
Provided,  That  a  witness  siunmoned  at 
the  instance  of  the  Department  or  one  of 
its  employees,  ar  a  salaried  employee  of 
the  United  Stal  es  summoned  to  testify 
as  to  matters  re  lated  to  his  or  her  public 
employment,  need  not  be  tendered  such 
fees  or  mileage  at  that  time. 

(1)  Witnessei  who  are  not  salaried 
employees  of  t  le  United  States,  or  such 
employees  summoned  to  testify  on 
matters  not  rel  ited  to  their  public 
employment,  s  lall  be  paid  the  same  per 
diem,  subsistei  ice,  and  mileage  fees  paid 
to  witnesses  fo  r  like  service  in  the 
courts  of  the  U  lited  States  that  are  in 
effect  at  the  tir  \e  of  travel;  Provided, 


That  no  employee,  officer,  or  attorney  of 
an  air  carrier  who  travels  under  the  free 
or  reduced  rate  provisions  of  section 
41511  of  the  Statute  shall  be  entitled  to 
any  fees  or  mileage;  And  provided 
further,  That  such  fees  and  mileage  shall 
not  be  applicable  for  witnesses 
summoned  to  testify  in  Alaska,  and  that, 
in  Alaska,  where  permitted  by  section 
41511  of  the  Statute,  the  witness  may, 
at  his  or  her  option,  accept  a  pass  for 
travel  by  air.  Such  witnesses  shall  be 
furnished  appropriate  forms  and 
instructions  for  the  submission  of 
claims  for  attendance  fees,  subsistence, 
and  mileage  from  the  Government 
before  the  close  of  the  proceedings  that 
they  are  required  to  attend.  Only 
persons  summoned  by  subpoena  shall 
be  entitled  to  claim  attendance  fees, 
subsistence,  or  mileage  from  the 
Government. 

(2)  Witnesses  who  are  salaried 
employees  of  the  United  States  and  who 
are  sununoned  to  testify  on  matters 
relating  to  their  public  employment, 
irrespective  of  at  whose  instance  they 
are  sxunmoned,  shall  be  paid  in 
accordance  with  applicable  Government 
regulations. 

5  302.28    Transcripts  of  liearings. 

fa)  Hearings  shall  be  recorded  and 
transcribed  under  supervision  of  the 
administrative  law  judge,  by  a  reporting 
firm  under  contract  with  the 
Department.  Copies  of  the  transcript 
that  may,  at  the  discretion  of  the 
administrative  law  judge,  be  furnished 
by  use  of  electronic  media  in  addition 
to  the  official  copy,  shall  be  supplied  to 
the  parties  to  the  proceeding  by  said 
reporting  firm,  at  the  contract  price  for 
copies. 

(b)  The  administrative  law  judge  shall 
determine  whether  "ordinary 
transcript"  or  "daily  transcript"  (as 
those  terms  are  defined  in  the  contract) 
will  be  necessary  and  required  for  the 
proper  conduct  of  the  proceeding  and 
the  Department  will  pay  the  reporting 
firm  the  cost  of  reporting  its  proceedings 
at  the  contract  price  for  such  type  of 
transcript.  If  the  administrative  law 
judge  has  determined  that  ordinary 
transcript  is  adequate,  and  has  notified 
the  parties  of  such  determination  (in  the 
notice  of  heeirings,  or  otherwise),  then 
any  party  may  request  reconsideration 
of  such  determination  and  that  daily 
transcript  be  required.  In  determining 
what  is  necessary  and  required  for  the 
proper  conduct  of  the  proceeding,  the 
administrative  law  judge  shall  consider, 
among  other  things: 

(1)  The  nature  of  the  proceeding  itself; 

(2)  The  DOT  decisionmaker's  needs  as 
well  as  the  reasonable  needs  of  the 
parties; 


(3)  The  cost  to  the  Department;  and 

(4)  The  requirements  of  a  fair  hearing. 

(c)  If  the  administrative  law  judge  has 
determined  that  ordinary  transcript  is 
adequate,  or,  upon  reconsideration,  has 
adhered  to  such  determination,  then  any 
party  may  request  the  reporting  firm  to 
provide  daily  transcript.  In  that  case, 
pinsuant  to  its  contract  with  the 
Department,  the  reporting  firm  will  be 
obligated  to  furnish  to  the  Department 
daily  transcript  upon  the  agreement  by 
the  requesting  party  to  pay  to  the 
reporting  firm  an  amount  equal  to  the 
difference  between  the  contract  prices 
for  ordinary  transcript  and  daily 
transcript,  provided  that  the  requesting 
party  makes  such  agreement  with  the 
reporting  firm  at  least  twenty-four  (24) 
hours  in  advance  of  the  date  for  which 
such  transcript  is  requested. 

(d)  Any  party  may  obtain  from  the 
Office  of  the  Assistant  Secretary  for 
Administration,  the  name  and  address 
of  the  private  reporting  company  with 
which  the  Department  currently  has  a 
contract  for  transcripts  and  copies,  as 
well  as  the  contract  prices  then  in  effect 
for  such  services. 

(e)  Copies  of  transcripts  ordered  by 
parties  other  than  the  Department  shall 
be  prepared  for  delivery  to  the 
requesting  person  at  the  reporting  firm's 
place  of  business,  within  the  stated  time 
for  the  type  of  transcript  ordered.  The 
requesting  party  and  the  reporting  firm 
may  agree  upon  some  other  form  or 
means  of  delivery  (mail,  messenger, 
electronic  media,  etc.)  and  the  reporting 
firm  may  charge  for  such  special 
service,  provided  that  such  charge  shall 
not  exceed  the  reasonable  cost  of  such 
service. 

(f)  Changes  in  the  official  transcript 
may  be  made  only  when  they  involve 
errors  affecting  substance.  A  motion  to 
correct  a  transcript  shall  be  filed  with 
Department  of  Transportation  Dockets, 
within  ten  (10)  days  after  receipt  of  the 
completed  transcript  by  the  Department. 
If  no  objections  to  the  motion  are  filed 
within  ten  (10)  days  thereafter,  the 
transcript  may,  upon  the  approval  of  the 
administrative  law  judge,  be  changed  to 
reflect  such  corrections.  If  objections  are 
received,  the  motion  and  objections 
shall  be  submitted  to  the  official 
reporter  by  the  administrative  law  judge 
together  with  a  request  for  a  comparison 
of  the  transcript  with  the  reporter's 
record  of  the  hearing.  After  receipt  of 
the  report  of  the  official  reporter  an 
order  shall  be  entered  by  the 
administrative  law  judge  settling  the 
record  and  ruling  on  the  motion. 
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§  302.29    Argument  before  the 
administrative  law  judge. 

(a)  The  administrative  law  judge  shall 
give  the  parties  to  the  proceeding 
adequate  opportunity  during  the  course 
of  the  hearing  for  the  presentation  of 
arguments  in  support  of  or  in  opposition 
to  motions,  and  objections  and 
exceptions  to  rulings  of  the 
administrative  law  judge. 

(b)  When,  in  the  opinion  of  the 
administrative  law  judge,  the  volume  of 
the  evidence  or  the  importance  or 
complexity  of  the  issues  involved 
warrants,  he  or  she  may,  either  on  his 
or  her  own  motion  or  at  the  request  of 
a  party,  permit  the  presentation  of  oral 
argument,  and  may  impose  such  time 
limits  on  the  argument  as  he  or  she  may 
determine  appropriate.  Such  argument 
shall  be  transcribed  and  bound  with  the 
transcript  of  testimony  and  will  be 
available  to  the  Department 
decisionmaker  for  consideration  in 
deciding  the  case. 

§  302.30    Briefs  to  the  administrative  law 
judge. 

Within  such  limited  time  after  the 
close  of  the  reception  of  evidence  fixed 
by  the  administrative  law  judge,  any 
party  may,  upon  request  and  under  such 
conditions  as  the  administrative  law 
judge  may  prescribe,  file  for  his  or  her 
consideration  briefs  which  may  include 
proposed  findings  of  fact  and 
conclusions  of  law  that  shall  contain 
exact  references  to  the  record  and 
authorities  relied  upon. 

§302.31    Initial  and  recommended 
decisions;  certification  of  the  record. 

(a)  Action  by  administrative  law  judge 
after  hearing.  Except  where  the  DOT 
decisionmaker  directs  otherwise,  after 
the  taking  of  evidence  and  the  receipt  of 
briefs  which  may  include  proposed 
findings  of  fact  and  conclusions  of  law, 
if  any,  the  administrative  law  judge 
shall  take  the  following  action: 

(1)  Initial  decision.  If  the  proceeding 
does  not  involve  foreign  air 
transportation,  the  administrative  law 
judge  shall  render  an  "initial  decision." 
Such  decision  shall  encompass  the 
administrative  law  judge's  decision  on 
the  merits  of  the  proceeding  and  on  all 
ancillary  procedural  issues  remaining 
for  disposition  at  the  close  of  the 
hearing. 

(2)  Recommended  decision.  In  cases 
where  the  action  of  the  Department 
involves  foreign  air  transportation  and 
is  subject  to  review  by  the  President  of 
the  United  States  pursuant  to  section 
41307  of  the  Statute,  the  administrative 
law  judge  shall  render  a  "recommended 
decision."  Such  decision  shall 
encompass  the  administrative  law 


judge's  decision  on  the  merits  of  the 
proceeding  and  on  all  ancillary 
procedxu-al  issues  remaining  for 
disposition  at  the  close  of  the  hearing. 

(b)  Certification  to  the  DOT 
decisionmaker  for  decision.  At  any  time 
prior  to  the  close  of  the  hearing,  the 
DOT  decisionmaker  may  direct  the 
administrative  law  judge  to  certify  any 
question  or  the  entire  record  in  the 
proceeding  to  the  DOT  decisionmaker 
for  decision.  In  cases  where  the  record^^ 


is  thus  certified,  the  administrative  lav^ 
judge  shall  not  render  a  decision  but 
shall  make  a  recommendation  to  the 
DOT  decisionmaker  as  required  by 
section  8(a)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  558(a})  unless 
advised  by  the  DOT  decisionmaker  that 
he  or  she  intends  to  issue  a  tentative 
decision. 

(c)  Every  initial  or  recommended 
decision  issued  shall  state  the  names  of 
the  persons  who  are  to  be  served  with 
copies  of  it,  the  time  within  which 
exceptions  to.  or  petitions  for  review  of, 
such  decision  may  be  filed,  and  the  time 
within  which  briefs  in  support  of  the 
exceptions  may  be  filed.  In  addition, 
every  such  decision  shall  recite  that  it 
is  made  under  delegated  authority,  and 
contain  notice  of  the  provisions  of 
paragraph  (d)  of  this  section.  In  the 
event  the  administrative  law  judge 
certifies  the  record  to  the  DOT 
decisionmaker  without  an  initial  or 
recommended  decision,  he  or  she  shall 
notify  the  parties  of  the  time  within 
which  to  file  with  the  DOT 
decisionmaker  briefs  which  may 
include  proposed  findings  of  fact  and 
conclusions  of  law. 

(d)  Unless  a  petition  for  discretionary 
review  is  filed  pursuant  to  §  302.32. 
exceptions  are  filed  piusuant  to 
§  302.217,  or  the  DOT  decisionmaker 
issues  an  order  to  review  upon  his  or 
her  own  initiative,  the  initial  decision 
shall  become  effective  as  the  final  order 
of  the  Department  thirty  (30)  days  after 
service  thereof;  in  the  case  of  a 
recommended  decision,  that  decision 
shall  be  transmitted  to  the  President  of 
the  United  States  under  49  U.S.C. 
41307.  If  a  petition  for  discretionary 
review  or  exceptions  are  timely  filed  or 
action  to  review  is  taken  by  the  DOT 
decisionmaker  upon  his  or  her  own 
initiative,  the  effectiveness  of  the  initial 
decision  or  the  transmission  of  the 
recommended  decision  is  stayed  until 
the  further  order  of  the  DOT 
decisionmaker. 

§  302.32  Petitions  for  discretionary  review 
of  initial  or  recommended  decisions;  review 
proceedings. 

(a)  Petitions  for  discretionary  review. 
(1)  Review  by  the  DOT  decisionmeiker 


piu-suant  to  this  section  is  not  a  matter 
of  right  but  is  at  the  sole  discretion  of 
the  DOT  decisionmaker.  Any  party  may 
file  and  serve  a  petition  for 
discretionary  review  by  the  DOT 
decisionmaker  of  an  initial  decision  or 
recommended  decision  within  twenty- 
one  (21)  days  after  service  thereof, 
unless  the  DOT  decisionmaker  sets  a 
different  period  for  filing. 

(2)  Petitions  for  discretionary  review 
shall  be  filed  only  upon  one  or  more  of 
the  foUowing^rounds: 

(i)  A  finding  of  a  material  fact  is 
erroneous; 

(ii)  A  necessary  legal  conclusion  is 
without  governing  precedent  or  is  a 
departure  from  or  contrary  to  law,  the 
Dejpartment's  rules,  or  precedent; 

(iii)  A  substantial  and  important 
question  of  law,  policy  or  discretion  is 
involved;  or 

(iv)  A  prejudicial  procedural  error  has 
occurred. 

(3)  Each  issue  shall  be  separately 
numbered  and  plainly  and  concisely 
stated.  Petitioners  shall  not  restate  the 
same  point  in  repetitive  discussions  of 
an  issue.  Each  issue  shall  be  supported 
by  detailed  citations  of  the  record  when 
objections  are  based  on  the  record,  and 
by  statutes,  regulations  or  principal 
authorities  relied  upon.  Any  matters  of 
fact  or  law  not  argued  before  the 
administrative  law  judge,  but  that  the 
petitioner  proposes  to  argue  on  brief  to 
the  DOT  decisionmaker,  shall  be  stated. 

(4)  Petitions  for  discretionary  review 
shall  be  self-contained  and  shdl  not 
incorporate  by  reference  any  part  of 
another  document.  Except  by 
permission  of  the  DOT  decisionmaker, 
petitions  shall  not  exceed  twenty  (20) 
pages  including  appendices  and  other 
papers  physically  attached  to  the 
petition. 

(5)  Requests  for  oral  argiunent  on 
petitions  for  discretionary  review  will 
not  be  entertained  by  the  DOT 
decisionmaker. 

(b)  Answers.  Within  fifteen  (15)  days 
after  service  of  a  petition  for 
discretionary  review,  any  party  may  file 
and  serve  an  answer  of  not  more  than 
fifteen  (15)  pages  in  support  of  or  in 
opposition  to  the  petition.  If  any  party 
desires  to  answer  more  than  one 
petition  for  discretionary  review  in  the 
same  proceeding,  he  or  she  shall  do  so 
in  a  single  document  of  not  more  than 
twenty  (20)  pages. 

(c)  Orrfers  declining  review.  The  DOT 
decisionmaker's  order  declining  to 
exercise  the  discretionary  right  of 
review  will  specify  the  date  upon  which 
the  administrative  law  judge's  decision 
shall  become  effective  as  the  final 
decision  of  the  Department.  A  petition 
for  reconsideration  of  a  Department 
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order  declining  review  will  be 
entertained  onl  when  the  order 
exercises,  in  pa  t,  the  DOT 
decisionmaker';  discretionary  right  of 
review,  and  sue  i  petition  shall  be 
limited  to  the  si  igle  question  of  whether 
any  issue  desigi  ated  for  review  and  any 
issue  not  so  des  gnated  are  so 
inseparably  inte  rrelated  that  the  former 
cannot  be  reviei  ved  independently  or 
that  the  latter  ci  nnot  be  made  effective 
before  the  final  decision  of  the 
Department  in  t  le  review  proceeding. 

(d)  Review  pr  yceedings.  (1)  The  DOT 
decisiormiaker  i  nay  take  review  of  an 
initial  or  recom  nended  decision  upon 
petition  or  on  h  s  or  her  own  initiative 
or  both.  The  DC  T  decisionmaker  will 
issue  a  final  orqer  upon  such  review 
without  further  proceedings  on  any  or 
all  the  issues  w  lere  he  or  she  finds  that 
matters  raised  c  o  not  warrant  further 
proceedings. 

(2)  Where  th^  DOT  decisionmaker 
desires  further  Proceedings,  he  or  she 
will  issue  an  ortier  for  review  that  will: 

(i)  Specify  th^  issues  to  which  review 
will  be  limited.  Only  those  issues 
specified  in  tha  order  shall  be  argued  on 
brief  to  the  DOt  decisionmaker, 
pursuant  to  §  3(i2.35,  and  considered  by 
the  DOT  decisii  )nmaker; 

(ii)  Specify  tl  e  portions  of  the 
administrative  aw  judge's  decision,  if 
any,  that  are  to  pe  stayed  as  well  as  the 
effective  date  of  the  remaining  portions 
thereof:  and 

(iii)  Designate  the  parties  to  the 
review  proceed  ing. 

§302.33    Tentative  decision  of  the  DOT 
decisionmaker. 

(a)  Except  as 
(b)  of  this 
administrative 
record  in  a 
DOT 
initial  or 
matter,  the  DO' 
after  consi 
submitted  by 
tentative  deci 
parties.  Every 
DOT 

names  of  the 
copies  of  it,  th< 
exceptions  to 
if  any,  in  su 
the  exceptions 
date  when  suc|i 
final  in  the 
thereto.  If  noe 
tentative  decis 
decisionmaker 
it  shall  become 
such  period 
decisionmaker 

(b)The 
his  or  her 
decision  in 


secti(  in 


pro(  leeding  i 
decisioim  laker 
recon  men 
)  DO' '  de 
dera  ion 
tlie 
ision 
y  tsnt 
decisionn  laker 
pi  frsons 
If  tim 
such  I 
pport 


abs  ence 


Drovided  in  paragraph 

whenever  the 
aw  judge  certifies  the 
directly  to  the 
without  issuing  an 
ded  decision  in  the 
'  decisiormiaker  shall, 
of  any  briefs 
parties,  prepare  a 
and  serve  it  upon  the 
tentative  decision  of  the 
shall  state  the 
who  are  to  receive 
time  within  which 
decision  and  briefs, 
of  orin  opposition  to 
may  be  filed,  and  the 
decision  will  become 
of  exceptions 
I  cceptions  are  filed  to  the 
on  of  the  DOT 
within  the  period  fixed, 
final  at  the  expiration  of 
less  the  DOT 
orders  otherwise. 


DOT  decisionmaker  i 


may,  m 
discretion,  omit  a  tentative 
pre  ceedings  under  subpart 


B.  Final  decisions  of  the  DOT 
decisiormiaker  are  subject  to  review  as 
provided  in  §302.18. 

§  302.34    Exceptions  to  tentative  decisions 
of  the  DOT  decisionmalter. 

(a)  Time  for  filing.  Within  ten  (10) 
days  after  service  of  any  tentative 
decision  of  the  DOT  decisionmaker,  any 
party  to  a  proceeding  may  file 
exceptions  to  such  decision  with  the 
DOT  decisionmaker. 

(b)  Form  and  contents  of  exceptions. 
Each  exception  shall  be  separately 
numbered  and  shall  be  stated  as  a 
separate  point,  and  appellants  shall  not 
restate  the  same  point  in  several 
exceptions.  Each  exception  shall  state, 
sufficiently  identify,  and  be  limited  to, 
an  ultimate  conclusion  in  the  decision 
to  which  exception  is  taken  (such  as, 
selection  of  one  carrier  rather  than 
another  to  serve  any  point  or  points; 
points  included  in  or  excluded  from  a 
new  route;  imposition  or  failure  to 
impose  a  given  restriction; 
determination  of  a  rate  at  a  given 
amoimt  rather  than  another).  No  specific 
exception  shall  be  taken  with  respect  to 
underlying  findings  or  statements,  but 
exceptions  to  an  ultimate  conclusion 
shall  be  deemed  to  include  exceptions 
to  all  underlying  findings  and 
statements  pertaining  thereto;  Provided, 
however,  That  exceptions  shall  specify 
any  matters  of  law,  fact,  or  policy  that 
were  not  argued  before  the 
administrative  law  judge  but  will  be  set 
forth  for  the  first  time  on  brief  to  the 
DOT  decisionmaker. 

(c)  Effect  of  failure  to  file  timely  and 
adequate  exceptions.  No  objection  may 
be  made  on  brief  or  at  a  later  time  to  an 
ultimate  conclusion  that  is  not  expressly 
made  the  subject  of  an  exception  in 
compliance  with  the  provisions  of  this 
section;  Provided,  however.  That  any 
party  may  file  a  brief  in  support  of  the 
decision  and  in  opposition  to  the 
exceptions  filed  by  any  other  party. 

§  302.35    Briefs  to  the  DOT  decisionmaker. 

(a)  Time  for  filing.  Within  such  period 
after  the  date  of  service  of  any  tentative 
decision  by  the  DOT  decisionmaker  as 
may  be  fixed  therein,  any  party  may  file 
a  brief  addressed  to  the  DOT 
decisionmaker  in  support  of  his  or  her 
exceptions  to  such  decision  or  in 
opposition  to  the  exceptions  filed  by 
£my  other  party.  Briefs  to  the  DOT 
decisionmaker  on  initial  or 
recommended  decisions  of 
administrative  law  judges  shall  be  filed 
only  in  those  cases  where  the  DOT 
decisionmaker  grants  discretionary 
review  and  orders  further  proceedings, 
pursuant  to  §  302.32(d)(2),  and  only 
upon  those  issues  specified  in  the  order. 
Such  briefs  shall  be  filed  within  thirty 


(30)  days  after  date  of  service  of  the 
order  granting  discretionary  review 
unless  otherwise  specified  in  the  order. 
In  cases  where,  because  of  the  limited 
number  of  parties  and  the  nature  of  the 
issues,  the  filing  of  opening,  answering, 
and  reply  briefs  will  not  unduly  delay 
the  proceeding  and  will  assist  in  its 
proper  disposition,  the  DOT 
decisionmaker  may  direct  that  the 
parties  file  briefs  at  different  times 
rather  than  at  the  same  time. 

(b)  Effect  of  failure  to  restate 
objections  in  briefs.  In  determining  the 
merits  of  an  appeal,  the  DOT 
decisionmaker  will  not  consider  the 
exceptions  or  the  petition  for 
discretionary  review  but  will  consider 
only  the  brief.  Each  objection  contained 
in  the  exceptions  or  each  issue  specified 
in  the  DOT  decisionmaker's  order 
exercising  discretionary  review  must  be 
restated  and  supported  by  a  statement 
and  adequate  discussion  of  edl  matters 
relied  upon,  in  a  brief  filed  pursuant  to 
and  in  compliance  wdth  the 
requirements  of  this  section. 

(c)  Formal  specifications  of  briefs.  (1) 
Contents.  Each  brief  shall  discuss  every 
point  of  law,  fact,  or  precedent  that  the 
party  submitting  it  is  entitled  to  raise 
and  that  it  wishes  the  DOT 
decisionmaker  to  consider.  Each  brief 
shall  include  a  summary  of  the 
argument  not  to  exceed  five  (5)  pages. 
Support  and  justification  for  every  point 
raised  shall  include  itemized  references 
to  the  pages  of  the  transcript  of  hearing, 
exhibit  or  other  matter  of  record,  and 
citations  of  the  statutes,  regulations,  or 
principal  authorities  relied  upon.  If  a 
brief  or  any  point  discussed  in  the  brief 
is  not  in  substantial  conformity  with  the 
requirement  for  such  support  and 
justification,  no  motion  to  strike  or 
dismiss  such  document  shall  be  made 
but  the  DOT  decisionmaker  may 
disregard  the  points  involved.  Copies  of 
briefs  may  be  furnished  by  use  of 
electronic  media  in  a  format  acceptable 
to  the  Department  and  the  parties. 

(2)  Incorporation  by  reference.  Briefs 
to  the  DOT  decisionmaker  shall  be 
completely  self-contained  and  shall  not 
incorporate  by  reference  any  portion  of 
any  other  brief  or  pleading;  Provided, 
however.  That  instead  of  submitting  a 
brief  to  the  DOT  decisionmaker  a  party 
may  adopt  by  reference  specifically 
identified  pages  or  the  whole  of  his  or 
her  prior  brief  to  the  administrative  law 
judge  if  the  latter  complies  with  all 
requirements  of  this  section.  In  such 
cases,  the  party  shall  file  with 
Department  of  Transportation  Dockets  a 
letter  exercising  this  privilege  and  serve 
all  parties  in  the  same  manner  as  a  brief 
to  the  DOT  decisionmaker. 
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(3)  Length.  Except  by  permission  or 
direction  of  the  DOT  decisionmaker, 
briefs  shall  not  exceed  fifty  (50)  pages 
including  pages  contained  in  any 
appendix,  table,  chart,  or  other 
document  physically  attached  to  the 
brief,  but  excluding  maps  and  the 
simunary  of  the  argument.  In  this  case 
"map"  means  only  those  pictorial 
representations  of  routes,  flight  paths, 
mileage,  and  similar  ancillary  data  that 
are  superimposed  on  geographic 
drawings  and  contain  only  such  text  as 
is  needed  to  explain  the  pictorial 
representation. 

§  302.36    Oral  argument  before  the  DOT 
decisionmaker. 

(a)  If  any  party  desires  to  argue  a  case 
orally  before  the  DOT  decisionmaker,  he 
or  she  shall  request  leave  to  make  such 
argiunent  in  his  or  her  exceptions  or 
brief.  Such  request  shall  be  filed  no  later 
than  the  date  when  briefs  before  the 
DOT  decisionmaker  are  due  in  the 
proceeding.  The  DOT  decisionmaker 
will  rule  on  such  request,  and,  if  oral 
argument  is  to  be  allowed,  all  parties  to 
the  proceeding  will  be  advised  of  the 
date  and  hour  set  for  such  argument  and 
the  amoimt  of  time  allowed  to  each 
party.  Requests  for  oral  argument  on 
petitions  for  discretionary  review  will 
not  be  entertained. 

(b)  Pamphlets,  charts,  and  other 
written  data  may  be  offered  to  the  DOT 
decisionmaker  at  oral  argument  only  in 
accordance  with  the  following  rules:  All 
such  material  shall  be  limited  to  facts  in 
the  record  of  the  case  being  argued  and 
shall  be  served  on  all  parties  to  the 
proceeding  with  four  (4)  copies 
transmitted  to  Department  of 
Transportation  Dockets  at  least  five  (5) 
calendar  days  in  advance  of  the 
argument. 

§  302.37    Waiver  of  procedural  steps  after 
hearing. 

The  parties  to  any  proceeding  may 
agree  to  waive  any  one  or  more  of  the 
procedural  steps  provided  in  §  302.29 
through  §302.36. 

§  302.38    Final  decision  of  the  DOT 
Decisionmaker. 

When  a  case  stands  submitted  to  the 
DOT  decisionmaker  for  final  decision 
on  the  merits,  he  or  she  will  dispose  of 
the  issues  presented  by  entering  an 
appropriate  order  that  will  include  a 
statement  of  the  reasons  for  his  or  her 
findings  and  conclusions.  Such  orders 
shall  be  deemed  "final  orders"  within 
the  purview  of  §  302.14(a),  in  the 
manner  provided  by  §  302.18. 


Subpart  B — Rules  Applicable  to  U.S. 
Air  Carrier  Certificate  and  Foreign  Air 
Carrier  Permit  Licensing  Proceedings 

§302.201     Applicability. 

(a)  This  subpart  sets  forth  the  specific 
rules  applicable  to  proceedings  on: 

(1)  U.S.  air  carrier  certificates  of 
public  convenience  and  necessity  and 
U.S.  all-cargo  air  service  certificates 
under  Chapter  411  of  the  Statute, 
including  renewals,  amendments, 
modifications,  suspensions  and 
transfers  of  such  certificates. 

(2)  Foreign  air  carrier  permits  under 
Chapter  413  of  the  Statute,  including 
renewals,  amendments,  modifications, 
suspensions,  and  transfers  of  such 
permits. 

(b)  Except  as  modified  by  this  subpart, 
the  provisions  of  subpart  A  of  this  part 
apply. 

§  302.202    Contents  of  applications. 

(a)  Certificate  applications  filed  under 
this  subpart  shall  contain  the 
information  required  by  part  201  of  this 
chapter  and,  where  applicable,  part  204 
of  this  chapter,  and  foreign  air  carrier 
permit  applications  shall  contain  the 
information  required  by  part  211  of  this 
chapter,  along  with  any  other 
information  that  the  applicant  desires 
the  Department  to  notice  officially. 

(b)  Applications  shall  include  a  notice 
on  the  cover  page  stating  that  any 
person  may  support  or  oppose  the 
application  by  filing  an  answer  and 
serving  a  copy  of  the  answer  on  all 
persons  served  with  the  application. 
The  notice  shall  also  state  the  due  date 
fqr  answers.  Amendments  to 
applications  will  be  considered  new 
applications  for  the  purpose  of 
calculating  the  time  limitations  of  this 
subsection. 

(c)  Applications  shall  include  a  list  of 
the  names  and  addresses  of  all  persons 
who  have  been  served  in  accordance 
with  §  302.203. 

(d)  Where  required,  each  application 
shall  be  accompanied  by  an  Energy 
Statement  in  conformity  with  part  313 
of  this  chapter. 

§302.203    Service  of  documents. 

(a)  General  requirements.  (1) 
Applicants  shall  serve  on  the  persons 
listed  in  paragraph  (b)  of  this  section  a 
notice  that  an  application  has  been 
filed,  and  upon  request  shall  promptly 
provide  those  persons  with  copies  of  the 
application  and  supporting  documents. 
The  notice  must  clearly  state  the 
authority  sought  and  the  due  date  for 
other  pleadings. 

(2)  Applicants  shall  serve  a  complete 
copy  of  the  application  on  the  Manager 
of  the  FAA  Flight  Standards  District 


Office  responsible  for  processing  the 
application  for  any  FAA  authority 
needed  to  conduct  the  proposed 
operations. 

(3)  After  an  order  under  §  302.210  has 
been  issued,  parties  need  only  serve 
documents  on  those  persons  listed  in 
the  service  list  accompanying  the  order. 

(4)  In  the  case  of  an  application 
sought  to  be  consolidated,  the  applicant 
shall  serve  the  notice  required  in 
paragraph  (a)(1)  of  this  section  on  all 
persons  served  bv  the  original  applicant. 

(b)  Persons  to  be  servea— 
(1)  U.S.  air  carriers,  (i)  In  certificate 
proceedings,  except  for  those 
proceedings  that  involve  charter-only 
authority  under  Section  41102(a)(3)  of 
the  Statute: 

(A)  Applicants  for  certificates  to 
engage  in  interstate  air  transportation 
and  other  persons  who  file  a  pleading  in 
the  docket  shall  serve: 

(1)  The  airport  authority  of  each 
airport  that  the  applicant  initially 
proposes  to  serve,  and 

(2)  Any  other  person  who  has  filed  a 
pleading  in  the  docket. 

(B)  Applicants  for  certificates  to 
engage  in  foreign  air  transportation  and 
other  persons  who  file  a  pleading  in  the 
docket  shall  serve: 

(1)  All  U.S.  air  carriers  (including 
commuter  air  carriers)  that  publish 
schedules  in  the  Official  Airline  Guide 
or  in  the  Air  Cargo  Guide  for  the 
coimtry-pair  market{s)  specified  in  the 
application, 

(2)  The  airport  authority  of  each  U.S. 
airport  that  the  applicant  initially 
proposes  to  serve,  and 

(J)  Any  other  person  who  has  filed  a 
pleading  in  the  docket. 

(ii)  In  certificate  proceedings 
involving  charter-only  authority  under 
41102(a)(3)  of  the  Statute,  applicants 
and  other  persons  who  file  a  pleading  in 
the  docket  shall  serve  any  other  person 
who  has  filed  a  pleading  in  the  docket. 

(2)  Foreign  air  carriers,  (i)  In  permit 
proceedings,  except  for  those 
proceedings  involving  charter-only 
authority,  applicants  and  other  persons 
who  have  filed  a  pleading  in  the  docket 
shall  serve: 

(A)  All  U.S.  air  carriers  (including 
conunuter  ajr  carriers)  that  publish 
schedules  in  the  Official  Airiine  Guide 
or  the  Air  Cargo  Guide  for  the  country- 
pair  market(s)  specified  in  the 
application, 

(B)  The  U.S.  Department  of  State, 

(C)  The  airport  authority  of  each  U.S. 
airport  that  the  applicant  initially 
proposes  to  serve,  and 

(D)  Any  other  person  who  has  filed  a 
pleading  in  the  docket. 

(ii)  In  foreign  air  carrier  permit 
proceedings  for  charter-only  authority. 
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applicants  and 
pleading  in  the 


additional  serv 


1  other  persons  who  file  a 
I  docket  shall  serve  the 
U.S.  Departmei  t  of  State  and  any  other 
filed  a  pleading  in  the 


person  who  has 
docket. 

(c)  Additionc  I  service.  The 
Department  ma  ^,  at  its  discretion,  order 


ce  upon  such  persons  as 


the  facts  of  the  situation  warrant.  Where 
only  notices  ard  required,  parties  are 
encouraged  to  <  erve  copies  of  their 
actual  pleadings  where  feasible.  In  any 
proceeding  directly  involving  air 
transportation  ip  the  Federated  States  of 
Micronesia,  tha  Marshall  Islands  or 
Palau,  the  Department  and  any  party  or 
participant  in  tjie  proceeding  shall  serve 
all  documents  6n  the  President  and  the 
designated  autl  lorities  of  the 
govenunent(s)  nvolved. 
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include  enough  detail 
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§302.205 

Whenever 
facts  are  provi 
information 
so  that  final 
without  furthe 
bases,  and 
constructing 
estimates  or 
provided. 

§302.206    VsrHfcation. 

Any  pleading  filed  under  this  subpart 
shall  include  a  certification  as  provided 
in  §  302.4(b) 

Disposition  of  A^pplications 

§  302.207    Cas4s  to  be  decided  on  written 
submissions. 


(a)  Appli 
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submissions 
decisionmakei , 
in  §302.208  01 
initiative. 


presentation 
judge's  decisi 
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prejudice  a 
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determines  that  an  oral 
o  •  an  administrative  law 
ic  n  is  required  because: 
w|itten  procedures  will 


paly 


(2)  Material  issues  of  decisional  fact 
cannot  adequately  be  resolved  without 
oral  evidentiary  hearing  procedures;  or 

(3)  Assignment  of  an  application  for 
oral  evidentiary  hearing  procedures  or 
an  initial  or  recommended  decision  by 
an  administrative  law  judge  is  otherwise 
required  by  the  public  interest. 

fb)  The  standards  employed  in 
deciding  cases  under  §  302.210(a)(1)  or 
(5)  shall  be  the  same  as  the  standards 
applied  in  cases  decided  under 
§  302.210(a)(4).  These  are  the  standards 
set  forth  in  the  Statute  as  interpreted 
and  expanded  upon  xmder  that  Statute. 

§  302.208    Petitions  for  oral  presentation  or 
judge's  decision. 

(a)  Any  person  may  file  a  petition  for 
oral  evidentiary  hearing,  oral  argiunent, 
an  initial  or  recommended  decision,  or 
any  combination  of  these.  Petitions  shall 
demonstrate  that  one  or  more  of  the 
criteria  set  forth  in  §  302.207  are 
applicable  to  the  issues  for  which  an 
oral  presentation  or  judge's  decision  is 
requested.  Such  petitions  shall  be 
supported  by  a  detailed  explanation  of 
the  following: 

(1)  Why  the  evidence  or  argument  to 
be  presented  cannot  be  submitted  in  the 
form  of  written  evidence  or  briefs; 

(2)  Which  issues  should  be  examined 
by  an  administrative  law  judge  and  why 
such  issues  should  not  be  presented 
directly  to  the  DOT  decisionmaker  for 
decision; 

(3)  An  estimate  of  the  time  required 
for  the  oral  presentation  and  the  number 
of  witnesses  whom  the  petitioner  would 
present;  and 

(4)  If  cross-examination  of  any 
witness  is  desired,  the  name  of  the 
witness,  if  known,  the  subject  matter  of 
the  desired  cross-examination  or  the 
title  or  number  of  the  exhibit  to  be 
cross-examined,  what  the  petitioner 
expects  to  establish  by  the  cross- 
examination,  and  an  estimate  of  the 
time  needed  for  it. 

(b)  Petitions  for  an  oral  hearing,  oral 
argument,  or  an  administrative  law 
judge's  decision  shall  be  filed  no  later 
than  the  due  date  for  answers  in 
proceedings  governed  by  §  302.211, 

§  302.212  and  §  302.213,  and  be 
accompanied  with  the  information 
specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section.  Filing  of  the  information 
required  in  paragraphs  (a)(3)  and  (a)(4) 
of  this  section  may  be  deferred  until  the 
DOT  decisionmaker  has  decided  to  hold 
a  formal  proceeding. 

(c)  Where  a  stipulation  of  disputed 
facts  would  eliminate  the  need  for  an 
oral  presentation  or  an  administrative 
law  judge's  decision,  parties  shall 
include  in  their  petitions  an  offer  to 


withdraw  the  request  should  the 
stipulation  be  made. 

§  302.209    Procedures  for  deferral  of 
applications. 

Within  twenty-eight  (28)  days  after 
the  filing  of  an  application  under  this 
subpart,  the  DO'T  decisionmaker  may 
defer  further  processing  of  the 
application  imtil  all  of  the  information 
necessary  to  process  that  application  is 
submitted.  The  time  periods  contained 
in  this  subpart  with  respect  to  the 
disposition  of  the  application  shall  not 
begin  to  run  until  the  application  is 
complete.  In  addition,  the  DOT 
decisionmeiker  may  defer  action  on  a 
foreign  air  carrier  permit  application  for 
foreign  policy  reasons. 

§  302.21 0    Disposition  of  applications; 
orders  establishing  further  procedures, 
(a)  General  requirements.  The  DOT 
decisionmaker  will  take  one  of  the 
following  actions  with  respect  to  all  or 
any  portion  of  each  application: 

(1)  Issue  an  Order  to  Show  Cause  why 
the  application  should  not  be  granted, 
denied  or  dismissed,  in  whole  or  in 
part. 

(2)  Issue  a  Final  Order  granting  the 
application  if  the  DOT  decisionmaker 
determines  that  there  are  no  material 
issues  of  fact  that  warrant  further 
procedures  for  their  resolution. 

(3)  Issue  a  Final  Order  dismissing  or 
rejecting  the  application  for  lack  of 
prosecution  or  if  the  application  does 
not  comply  with  this  subpart  or  is 
otherwise  materially  deficient. 

(4)  Issue  an  order  setting  the 
application  for  oral  evidentiary  hearing. 
The  order  will  establish  the  scope  of  the 
issues  to  be  considered  and  the 
procedures  to  be  employed,  and  will 
indicate  whether  one  or  more  attorneys 
from  the  Office  of  the  Assistant  General 
Counsel  for  Aviation  Enforcement  and 
Proceedings  will  participate  as  a  party. 
All  of  the  procedures  set  forth  in 

§  302.214  through  §  302.218  will  apply 
unless  the  DOT  decisionmaker  decides 
otherwise. 

(5)  Begin  to  make  a  determination 
with  respect  to  the  application  under 
simplified  procedures  without  oral 
evidentiary  hearing.  In  this  event,  the 
DOT  decisionmaker  may  indicate 
which,  if  any,  of  the  procedural  steps  set 
forth  in  §  302.215  through  §  302.219  will 
be  employed.  The  DOT  decisionmaker 
may  also  indicate  that  other  non-oral 
evidentiary  hearing  procedures  will  be 
employed. 

(b)  Additional  evidence.  An  order 
establishing  further  procedures  under 
paragraph  (a)(1),  (4)  or  (5)  of  this  section 
may  provide  for  the  filing  of  additional 
evidence. 
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(c)  Petitions  for  reconsideration. 
Petitions  for  reconsideration  of  an  order 
issued  under  this  section  will  not  be 
entertained  except  to  the  extent  that  the 
order  dismissed  or  rejected  all  or  part  of 
an  application.  If  a  petition  for 
reconsideration  results  in  the 
reinstatement  of  all  or  part  of  an 
application,  the  deadline  for  final 
Department  decision  established  in 
§  302.220  will  be  calculated  from  the 
date  of  the  order  reinstating  the 
application. 

§  302.21 1    Procedures  in  certificate  cases 
invotving  initial  or  continuing  fitness. 

(a)  Applicability.  This  section  applies 
to  cases  involving  certificate  authority 
under  sections  41102  and  41103  of  the 
Statute,  including  applications  for  new 
authority,  renewals,  amendments, 
modifications,  suspensions,  and 
transfers  of  such  certificates,  where  the 
issues  involve  a  determination  of  the 
applicant's  fitness  to  operate.  Where 
such  applications  propose  the  operation 
of  scheduled  service  in  limited  entry 
international  markets,  the  provisions  of 
§302.212  also  apply. 

(b)  Order  establishing  further 
procedures.  Within  90  days  after  a 
complete  application  is  filed,  the  DOT 
decisionmaker  will  take  action  as 
provided  in  §  302.210. 

§302.212    Procedures  in  certificate  cases 
involving  international  routes. 

(a)  Applicability.  This  section  applies 
to  cases  involving  certificates  imder 
section  41102  of  the  Statute  that  involve 
international  routes,  including 
applications  to  obtain,  renew,  amend, 
transfer,  or  remove  restrictions  in  such 
certificates. 

(b)  Answers  to  applications.  Answers 
shall  be  filed  within  twenty  one  (21) 
days  after  the  filing  of  the  original 
application. 

(c)  Conforming  applications  or 
motions  to  modify  scope.  Any  person 
may  file  an  application  for  the  same 
authority  as  sought  in  an  application  to 
obtain,  renew,  or  amend  a  certificate 
filed  under  paragraph  (a)  of  this  section. 
Requests  to  modify  the  issues  to  be 
decided  and  to  consolidate  applications 
filed  in  other  dockets  shall  be  filed  as 

a  "motion  to  modify  scope."  Motions 
and  applications  under  this  section 
shall  include  economic  data,  other  facts, 
and  any  argument  in  support  of  the 
person's  position  and  must  be  filed 
within  twenty  one  (21)  days  after  the 
original  application  is  filed.  Later-filed 
competing  applications  shall  conform  to 
the  base  and  forecast  years  used  by  the 
original  applicant  and  need  not  contain 
traffic  and  financial  data  for  markets  for 


which  data  ]iave  already  been  submitted 
by  another  person. 

(d)  Answers  to  conforming 
applications  or  motions  to  modify 
scope.  Answers  to  conforming 
applications  and  motions  to  modify 
scope  filed  in  accordance  with 
paragraph  (b)  of  this  section  shall  be 
filed  within  fourteen  (14)  days  after  the 
filing  of  the  conforming  application  or 
motion.  Answers  may  argue  that  an 
application  should  be  dismissed. 
Answers  may  also  seek  to  consolidate 
an  application  filed  in  another  docket  if 
that  application  conforms  to  the  scope 
of  the  proceeding  proposed  in  the 
motion  to  modify  scope  and  includes 
the  information  prescribed  in  §  302.202. 
Answers  and  applications  shall  not, 
however,  propose  the  consideration  of 
additional  markets. 

(e)  Order  establishing  further 
procedures.  Within  90  days  after  a 
complete  application  is  filed,  the  DOT 
decisionmaker  will  issue  an  order  as 
provided  in  §  302.210. 

§  302.21 3    Procedures  in  foreign  air  carrier 
permit  cases. 

(a)  Applicability.  This  section  applies 
to  cases  involving  foreign  air  carrier 
permits  under  section  41302  of  the 
Statute,  including  applications  for  new 
authority,  renewals,  amendments, 
modifications,  suspensions,  and 
transfers  of  such  permits. 

(b)  Executive  departments.  In  addition 
to  the  standards  set  forth  in 
§  302.207(b),  the  views  of  other 
executive  agencies,  such  as  the 
Department  of  State,  and  the  Federal 
Aviation  Administration's  evaluation  of 
the  applicant's  operational  fitness,  may 
be  sought  in  determining  the  ^ 
appropriate  action  on  applications  filed 
under  this  section. 

(c)  Order  establishing  further 
procedures.  As  soon  as  possible  after  the 
date  that  answers  are  due  and  all 
information  needed  to  reach  a  decision 
is  filed,  the  DOT  decisionmaker  will 
issue  an  order  as  provided  in  §  302.210. 

§  302.21 4    Oral  evidentiary  hearing. 

If  the  DOT  decisionmaker  determines 
under  §  302.210(a)(4)  that  an  oral 
evidentiary  hearing  should  be  held,  the 
application  or  applications  will  be  set 
for  oral  hearing  before  an  administrative 
law  judge.  The  issues  will  be  those  set 
forth  in  the  order  establishing  further 
procediues.  The  procedures  in  §302.17 
to  §  302.38  governing  the  conduct  of 
oral  evidentiary  hearings  will  apply. 

§302.215    Briefs  to  the  administrative  law 
judge. 

Briefs  to  the  administrative  law  judge 
shall  be  filed  within  the  following 
periods,  as  applicable: 


(a)  Fourteen  (14)  days  after  the  close 
of  the  oral  evidentiary  hearing,  unless 
the  administrative  law  judge  determines 
that,  under  the  circumstances  of  the 
case,  briefs  are  not  necessary  or  that  the 
parties  will  require  more  time  to  prepare 
briefs;  or 

(b)  Fourteen  (14)  days  after  the  filing 
of  additional  evidence  called  for  in  the 
order  establishing  further  procedures  if 
no  oral  evidentiary  hearing  is  called  for. 
imless  the  DOT  decisionmaker 
determines  that  some  other  period 
should  be  allowed. 

§302.216    Administrative  law  judge's  initial 
or  recommended  decisfon. 

(a)  In  a  case  that  has  been  set  for  oral 
evidentiary  hearing  under 
§  302.210(a)(4),  the  administrative  law 
judge  shall  adopt  and  serve  an  initial  or 
recommended  decision  within  one 
hundred  thirty-six  (136)  days  after  the 
issuance  of  the  order  establishing 
further  procedures  imless: 

(1)  The  DOT  decisionmaker,  having 
found  extraordinary  circumstances,  has 
by  order  delayed  the  initial  or 
recommended  decision  by  a  period  of 
not  more  than  thirty  (30)  days;  or 

(2)  An  applicant  has  failed  to  meet  the 
procedural  schedule  adopted  by  the 
judge  or  the  DOT  decisionmaker.  In  this 
case,  the  administrative  law  judge  may, 
by  notice,  extend  the  due  date  for  the 
issuance  of  an  initial  or  recommended 
decision  for  a  period  not  to  exceed  the 
period  of  delay  caused  by  the  appHcant. 

(b)  In  a  case  in  which  sdtae  of  the 
issues  have  not  been  set  for  oral  hearing 
under  §  302.210(a)(4),  the  administrative 
law  judge  shall  adopt  and  serve  an 
initial  or  recommended  decision  within 
the  time  established  by  the  DOT 
decisionmaker  in  the  order  establishing 
further  procedures,  except  that  that  due 
date  may  be  extended  in  accordance 
with  paragraph  (a)(2)  of  this  section. 

(c)  The  initial  or  recommended 
decision  shall  be  issued  by  the 
administrative  law  judge  fourteen  (14) 
days  after  it  is  served.  Unless  exceptions 
are  filed  under  §  302.217  or  the  DOT 
decisionmaker  issues  an  order  to  review 
on  his  or  her  own  initiative,  an  initial 
decision  shall  become  effective  as  the 
final  order  of  the  Department  the  day  it 
is  issued.  Where  exceptions  are  timely 
filed  or  the  DOT  decisionmaker  takes 
action  to  review  on  his  or  her  own 
initiative,  the  effectiveness  of  the  initial 
decision  is  stayed  until  further  order  of 
the  DOT  decisionmaker. 

(d)  In  all  other  respects,  the 
provisions  of  §  302.31  shall  apply. 

§  302.21 7    Exceptions  to  administrative  law 
judge's  initial  or  recommended  decision. 

(a)  Within  seven  (7)  days  after  service 
of  any  initial  or  recommended  decision 


J> 
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of  an 

party  may  file 

with  the  DOT 

(b)  If  timely 
are  filed,  revieiv 
recommended 

(c)  In  all  o 
of  §302.34 


3  th  3r 


shdl 


recommended 
and  exception ; 
party  may  file 


administi-ative  law  judge,  any 

exceptions  to  the  decision 

iecisionmaker. 

ind  adequate  exceptions 

of  the  initial  or 
decision  is  automatic. 

respects,  the  provisions 

apply. 


§302.218    Bri«^  to  the  DOT 
decisionmaker. 

(a)  In  a  case  in  which  an  initial  or 
l| decision  has  been  served 

1  have  been  filed,  any 
^_^      ^       !  a  brief  in  support  of  or 
in  opposition  o  any  exceptions.  Such 
briefs  shall  be  filed  within  fourteen  (14) 
days  after  serv  ice  of  the  initial  or 
I  decision. 

(b)  In  a  case  in  which  no  exceptions 
have  been  file  1.  briefs  shall  not  be  filed 
unless  the  DO  f  decisionmaker  has 
taken  review  (  f  the  initial  or 
recommended  decision  on  his  or  her 
own  initiative  and  has  specifically 
provided  for  t  le  filing  of  such  briefs. 

(c)  In  all  otl  er  respect,  the  provisions 
of  §302.35  shi  ill  apply. 


§302.219    Oral 
decisionmalier 


If  the  order 
procedures  pr  )vide; 
argument,  or  i 
otherwise 
all  parties  wi 
and  hour  set 
amount  of 
provisions  of 
apply. 


jstablishing  further 

!S  for  an  oral 
the  DOT  decisionmaker 
decides  to  hear  oral  argument, 
be  notified  of  the  date 
that  argument  and  the 
allowed  each  party.  The 
302.36(b)  shall  also 


fjrl 


time 


case 


tlat 


i)(^) 


S!  ued. 


§302.220    Fin4l 
Department 

In  addition 
§302.38,  the 
apply: 

(a)  In  the 
application 
evidentiary 
§302.210(a 
issue  its  finail 
days  after  the 
decision  is  i 
failed  to  meet 
established 
decisionmake  r 
the  date  for  a 
equal  to  the 
the  applicant 

(b)Ifthe~' 
act  in  the 
paragraph  (a 

(1)  in  the 
certificate  to 
transportatio:  i 
decision  shal 
President  of 
U.S.C.  41307 

(2)  in  the 
subject  to 


to  the  provisions  of 
oUowing  provisions  shall 


tim? 


argument  tMfore  the  DOT 


decision  of  the 


of  a  certificate 
has  been  set  for  oral 
hearing  under 

the  Department  will 
order  within  ninety  (90) 
initial  or  recommended 

.  If  an  application  has 
the  procedural  schedule 
the  Department,  the  DOT 
may,  by  notice,  extend 
final  decision  for  a  period 
p  eriod  of  delay  caused  by 


DOT 


case 


decisionmaker  does  not 
period  established  in 
of  this  section: 

of  an  application  for  a 
ngage  in  foreign  air 
,  the  recommended 
be  transmitted  to  the 
I  le  United  States  under  49 


or 
clise 


rev  lew 


of  an  application  not 
by  the  President  of  the 


United  States,  the  initial  decision  shall 
become  effective  as  the  final  order  of  the 
Department. 

(c)  In  the  case  of  a  certificate 
application  that  has  been  processed 
under  §  302.210(a)(1)  or  (5),  the 
Department  will  issue  its  final  order 
within  one  hundred  eighty  (180)  days 
after  the  order  establishing  further 
procedures.  If  an  applicant  has  failed  to 
meet  the  procedural  schedule 
established  by  the  Department,  the  DOT 
decisionmaker  may,  by  notice,  extend 
the  due  date  for  a  final  decision  for  a 
period  equal  to  the  period  of  delay 
caused  by  the  applicant. 

Subpart  C— Rules  Applicable  to 
Exemption  and  Certain  Other 
Proceedings 

§302.301     Applicability. 

(a)  This  subpart  sets  forth  the  specific 
rules  applicable  to  proceedings  for 
exemptions  under  sections  40109  and 
41714  of  the  Statute,  including  the 
granting  of  emergency  exemptions,  as 
well  as  applications  for  frequency 
allocations  and  other  limited  authority 
under  international  agreements.  Except 
as  modified  by  this  subpart,  the 
provisions  of  subpart  A  of  this  part 
apply. 

(b)  Proceedings  for  the  issuance  of 
exemptions  by  regulation  are  subject  to 
the  provisions  governing  rulemaking. 

§  302.302    Filing  of  applications. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  applications 
for  exemption  shall  conform  to  the 
requirements  of  §§  302.3  and  302.4. 

(b)  Applications  for  exemption  from 
section  41101  or41301  of  the  Statute 
(including  those  that  incorporate  an 
exemption  from  section  41504)  that 
involve  ten  (10)  or  fewer  flights  may  be 
submitted  to  the  U.S.  Air  Carrier 
Licensing  Division  or  the  Foreign  Air 
Carrier  Licensing  Division  (as 
appropriate).  Office  of  International 
Aviation,  on  OST  Form  4536.  However, 
that  form  may  not  be  used  for: 

(1)  Applications  filed  under  section 
40109(g)  of  the  Statute; 

(2)  Applications  by  persons  who  do 
not  have  either: 

(i)  An  effective  air  carrier  certificate  or 
foreign  air  carrier  permit  from  the 
Department,  or 

(li)  A  properly  completed  application 
for  such  a  certificate  or  permit,  and  an 
effective  exemption  from  the 
Department  for  operations  similar  to 
those  proposed; 

(3)  Successive  applications  for  the 
same  or  similar  authority  that  would 
total  more  than  ten  (10)  flights;  or 

(4)  Any  other  application  for  which 
the  Department  decides  the 


requirements  of  §§  302.3  and  302.4  are 
more  appropriate.  Upon  a  showing  of 
good  cause,  an  application  may  be  filed 
by  cablegram,  telegram,  facsimile, 
electronic  mail  (when  available),  or 
telephone:  all  such  telephonic  requests 
must  be  confirmed  by  written 
application  within  three  (3)  business 
days  of  the  original  request. 

(c)  Applications  for  exemption  from 
Chapter  415  of  the  Statute,  frorti  tariffs 
(except  for  waivers  filed  under  subpart 
Q  of  part  221  of  this  chapter),  or  fi-om 
Department  regulations  concerning 
tariffs  may  be  submitted  by  letter.  Three 
copies  of  such  applications  shall  be  sent 
to  Department  of  Transportation 
Dockets.  Upon  a  showing  of  good  cause, 
the  application  may  also  be  filed  by 
cablegram,  telegram,  facsimile, 
electronic  mail  (when  available),  or 
telephone;  all  such  requests  must  be 
confirmed  by  written  application  within 
three  (3)  business  days  of  the  original 
request. 

(d)  Applications  filed  under 
paragraph  (a)  of  this  section  shall  be 
docketed  and  any  additional  documents 
filed  shall  be  identified  by  the  assigned 
docket  number. 

(e)  Applications  filed  under  paragraph 
(b)  or  (c)  of  this  section  will  normally 
not  be  docketed.  The  Department  may 
require  s^ch  applications  to  be  docketed 
if  appropriate.  The  Department  will 
publish  a  notice  of  such  applications  in 
its  Weekly  List  of  Applications  Filed. 

§  302.303    Contents  of  applications. 

(a)  Title.  An  application  filed  under 
§  302.302(a)  shall  be  entitled 
"Application  for  .  .  ."  (followed  by  the 
type  of  authority  request,  e.g., 
exemption,  ft'equency  allocation)  and, 
where  applicable,  shall  state  if  the 
application  involves  renewal  and/or 
amendment  of  existing  exemption 
authority. 

(b)  Factual  statement.  Each 
application  shall  state: 

(1)  The  section(s)  of  the  Statute  or  the 
rule,  regulation,  term,  condition,  or 
limitation  from  which  the  exemption  is 
requested; 

(2)  The  proposed  effective  date  and 
duration  of  the  exemption; 

(3)  A  description  of  how  the  applicant 
proposes  to  exercise  the  authority  (for 
example,  applications  for  exemption 
from  section  41101  or  41301  of  the 
Statute  should  include  at  least:  places  to 
be  served;  equipment  types,  capacity 
and  source;  type  and  frequency  or 
service;  and  other  operations  that  the 
proposed  service  will  connect  with  or 
support);  and 

(4)  Any  other  facts  the  applicant  relies 
upon  to  establish  that  the  proposed 
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service  Will  be  consistent  with  the 

public  interest, 
(c)  Supporting  evidence.  (1)  Eaeh 

application  shall  be  accompanied  by: 
(i)  A  statement  of  economic  data,  or 

other  matters  or  information  that  the 

applicant  desires  the  Department  to 

officially  notice; 
(ii)  Affidavits,  or  statements  under 

penalty  of  18  U.S.C.  1001,  establishing 

any  other  facts  the  applicant  wants  the 

Department  to  rely  upon;  and 
(iii)  Information  showing  the 

applicant  is  qualified  to  perform  the 

proposed  services. 
(2)  In  addition  to  the  information 

required  by  paragraph  (c)(1)  of  this 

section,  an  application  for  exemption 

from  section  41101  or  41301  of  the 
Statute  (except  exemptions  under 
section  40109(g))  shall  state  whether  the 
authority  sought  is  governed  by  a 
bilateral  agreement  or  by  principles  of 
comity  and  reciprocity.  Applications  by 
foreign  carriers  shall  state  whether  the 
applicant's  homeland  government 
grants  U.S.  carriers  authority  similar  to 
that  requested.  If  so.  the  application 
shall  state  whether  the  fact  of 
reciprocity  has  been  established  by  the 
Department  and  cite  the  pertinent 
finding.  If  the  fact  of  reciprocity  has  not 
been  established  by  the  Department,  t^ie 
application  shall  include 
documentation  to  establish  such 
reciprocity. 

(d)  Emergency  cabotage.  Applications 
under  section  40109(g)  of  the  Statute 
shall,  in  addition  to  the  information 
required  in  paragraphs  (b)  and  (c)  of  this 
section,  contain  evidence  showing  that: 

(1)  Because  of  an  emergency  created 
by  unusual  circumstances  not  arising  in 
the  normal  course  of  business,  traffic  in 
the  markets  requested  cannot  be 
accommodated  by  air  carriers  holding 
certificates  under  section  41102  of  the 
Statute; 

(2)  All  possible  efforts  have  been 
made  to  accommodate  the  traffic  by 
using  the  resources  of  such  air  carriers 
(including,  for  example,  the  use  of 
foreign  aircraft,  or  sections  of  foreign 
aircraft,  under  lease  or  charter  to  such 
air  carriers,  and  the  use  of  such  air 
carriers'  reservation  systems  to  the 
extent  practicable); 

(3)  The  authority  requested  is 
necessary  to  avoid  luireasonable 
hardship  for  the  traffic  in  the  market 
that  cannot  be  accommodated  by  air 
carriers;  and 

(4)  In  any  case  where  an  inability  to 
accommodate  traffic  in  a  market  results 
fi-om  a  labor  dispute,  the  grant  of  the 
requested  exemption  will  not  result  in 
an  unreasonable  advantage  to  any  party 
in  the  dispute. 


(e)  Renewal  applications.  An 
application  requesting  renewal  of  an 
exemption  or  other  limited  authority 
under  this  subpart  that  is  intended  to 
invoke  the  automatic  extension 
provisions  of  5  U.S.C.  558(c)  shall 
comply  with,  and  contain  the 
statements  and  information  required  by 
part  377  of  this  chapter. 

(f)  Record  of  service.  An  application 
shall  list  the  parties  served  as  required 
by  §302.304. 

§  302.304    Service  of  documents. 

(a)  General  requirements.  (1)  An 
application  for  exemption  and 
responsive  pleadings  shall  be  served  as 
provided  by  §  302.7. 

(2)  Applicants  shall  serve  on  the 
persons  listed  in  paragraph  (b)  of  this 
section  a  complete  copy  of  the 
application  and  any  supporting 
documents.  Responsive  pleadings  shall 
be  served  on  the  same  persons  as 
applications. 

(b)  Persons  to  be  served.  (1) 
Applicants  for  scheduled  interstate  air 
transportation  authority  shall  serve: 

(i)  All  U.S.  air  carriers  (including 
commuter  air  carriers)  that  publish 
schedules  in  the  Official  Airline  Guide 
or  the  Air  Cargo  Guide  for  the  city-pair 
market(s)  specified  in  the  application, 

(ii)  The  airport  authority  of  each  U.S. 
airport  that  the  applicant  proposes  to 
serve,  and 

(iii)  Any  other  person  who  has  filed 
a  pleading  in  a  related  proceeding  under 
section  41102,  41302,  or  40109  of  the 
Statute. 

(3)  Applicants  for  charter-only  or 
nonscheduled-only  authority  shall  serve 
any  person  who  has  filed  a  pleading  in 

a  related  proceeding  under  section 
41102,  41302,  or  40109  of  the  Statute. 
However,  applicants  that  file  fewer  than 
sixteen  (16)  days  prior  to  the  proposed 
start  of  service  must  also  serve: 

(i)  Those  U.S.  carriers  (including 
commuter  carriers)  that  are  known  to  be 
operating  in  the  general  market(s)  at 
issue  and 

(ii)  Those  persons  who  may  be 
presumed  to  have  an  interest  in  the 
subject  matter  of  the  application. 

(4)  Applicants  for  slot  exemptions 
under  section  41714  of  the  Statute  shall 
serve: 

(i)  All  U.S.  air  carriers  (including 
commuter  air  carriers)  that  publish 
schedules  in  the  Official  Airline  Guide 
or  the  Air  Cargo  Guide  for  the  airport{s) 
specified  in  the  application. 

(ii)  The  manager  of  each  of  the 
affected  airports, 

(iii)  The  mayor  of  the  city  that  each 
affected  airport  serves, 

(iv)  The  Governor  of  the  State  in 
which  each  affected  airport  is  located, 
and 


(v)  Any  other  person  who  has  filed  a 
pleading  in  a  related  proceeding  under 
section  41714  of  the  Statute. 

(5)  Additional  service.  The 
Department  may,  in  its  discretion,  order 
additional  service  upon  any  other 
person. 

§  302.305    Posting  of  applications. 

A  copy  of  every  docketed  application 
for  exemption  shall  be  posted  in 
Department  of  Transportation  Dockets 
and  listed  in  the  Department's  Weekly 
List  of  Applications  Filed.  A  copy  of 
every  undocketed  application  shall  be 
posted  in  the  Licensing  Division's  lobby 
of  the  Office  of  International  Aviation. 

§302.306    Dismissal  or  rejection  of 
incomplete  applications. 

(a)  Dismissal  or  rejection.  The 
Department  may  dismiss  or  reject  any 
application  for  exemption  that  does  not 
comply  with  the  requirements  of  this 
part. 

(b)  Additional  data.  The  Department 
may  require  the  filing  of  additional  data 
with  respect  to  any  application  for 
exemption,  answer,  or  reply. 

§302.307    Answers  to  applications. 

Within  fifteen  (15)  days  after  the  filing 
of  an  application  for  exemption,  any 
person  may  file  an  answer  in  support  of 
or  in  opposition  to  the  grant  of  a 
requested  exemption.  Such  answer  shall 
set  forth  in  detail  the  reasons  why  the 
exemption  should  be  granted  or  denied. 
An  answer  shall  include  a  statement  of 
economic  data  or  other  matters  the 
Department  is  requested  to  officially 
notice,  and  shall  be  accompanied  by 
affidavits  establishing  any  other  facts 
relied  upon. 

§  302.308    Replies  to  answers. 

Within  seven  (7)  days  after  the  last 
day  for  filing  an  answer,  any  interested 
party  may  file  a  reply  to  one  or  more 
answers. 

§  302.309    Requests  for  hearing. 

The  Department  will  not  normally 
conduct  oral  evidentiary  hearings 
concerning  applications  for  exemption. 
However,  the  Department  may.  in  its 
discretion,  order  such  a  hearing  on  an 
application.  Any  applicant,  or  any 
person  opposing  an  application,  may 
request  an  oral  evidentiary  hearing. 
Such  a  request  shall  set  forth  in  detail 
the  reasons  why  the  filing  of  affidavits 
or  other  written  evidence  will  not 
permit  the  fair  and  expeditious 
disposition  of  the  application.  A  request 
relying  on  factual  assertions  shall  be 
accompanied  by  affidavits  establishing 
such  facts.  If  the  Department  orders  an 
oral  evidentiary  hearing,  the  procedures 
in  subpart  A  of  this  part  shall  apply. 
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§  302.31 0    Exem  >tions  on  the  Department's 
initiative. 


The 
exemptions  on 
it  finds  thai 
required  by  the 
consistent 


Departm(  int  may  grant 

:  ts  own  initiative  when 
sue  1  exemptions  are 
circumstances  and 
withjthe  public  interest. 


S  302.31 1    Emeri  jency  exemptions. 

(a)  Shortened  procedures.  When 
required  by  the  circumstances  and 
consistent  with  the  public  interest,  the 
Department  ma  r  take  action,  without 
notice,  on  exem  ption  applications  prior 
to  the  expiratioi  i  of  the  normal  period 
for  filing  answers  and  replies.  When 
required  in  a  particular  proceeding,  the 
Department  may  specify  a  lesser  time 
for  the  filing  of  answers  and  replies,  and 
notify  interestei  1  persons  of  this  time 
period. 

(b)(1)  Applications.  Applications  for 
emergency  exei  fiption  need  not  conform 
to  the  requirem  snts  of  this  subpart  or  of 
subpart  A  of  thi  s  part  (except  as 
provided  in  thi;  i  section  and  in     ' 
§  302.303(d)  CO  iceming  emergency 
cabotage  requests).  However,  an 
application  for  smergency  exemption 
must  normally  be  in  writing  and  must 
state  in  detail  the  facts  and  evidence 
that  support  th(  I  application,  the 
groimds  for  the  exemption,  and  the 
public  interest  jasis  for  the  authority 
sought.  In  addi  ion,  the  application 
shall  state  spec  fie  reasons  that  justify 
departure  from  the  normal  exemption 
application  procedures.  The  application 
shall  also  identify  those  persons  notified 
as  required  by  ]  jaragraph  (c)  of  this 
section.  The  D«  partment  may  require 
additional  info  mation  from  any 
applicant  befor  3  acting  on  em 
application. 

(2)  Oral  requ  ?sts.  The  Department 
will  consider  oral  requests,  including 
telephone  requ  3sts,  for  emergency 
exemption  aut]  lority  under  this  section 
in  circumstanc  js  that  do  not  permit  the 
immediate  filii  ig  of  a  written 
application.  Al  oral  requests  must, 
however,  prov;  de  the  information 
required  in  paiagraph  fb)(l)  of  this 
section,  except  that  actual  evidence  in 
support  of  the  ipplication  need  not  be 
tendered  when  the  request  is  made.  All 
oral  requests  n  ust  be  confirmed  by 
written  applicition,  together  with  all 
supporting  evi  lence,  within  three  (3) 
business  days  )f  the  original  request. 

(c)  Notice.  E  icept  when  the 
Department  de  cides  that  no  notice  need 
be  given,  appli  cants  for  emergency 
exemption  sha  1  notify,  as  appropriate, 
those  persons  ;pecified  in  §  302.304(b) 
of  this  subpart  Such  notification  shall 
be  made  in  thf  same  manner,  contain 
the  same  infor  nation,  and  be 


dispatched  at  the  same  time,  as  the 
application  made  to  the  Department. 

Subpart  D— Aulas  Applicable  to 
Enforcement  Proceedings 

§302.401     Applicability. 

This  subpart  contains  the  specific 
rules  that  apply  to  Department 
proceedings  to  enforce  the  provisions  of 
Subtitle  VII  of  the  Statute,  and  the  rules, 
regulations,  orders  and  other 
requirements  issued  by  the  Department, 
as  well  as  the  filing  of  informal  and 
formal  complaints.  Except  as  modified 
by  this  subpart,  the  provisions  of 
subpart  A  of  this  part  apply. 

§302.402    Definitions. 

Assistant  General  Counsel,  when  used 
in  this  subpart,  refers  to  the  Assistant 
General  Counsel  for  Aviation 
Enforcement  and  Proceedings. 

Complainant  refers  to  the  person 
filing  a  complaint. 

Parties,  when  used  in  this  subpart, 
include  the  Office  of  the  Assistant 
General  Counsel,  the  respondent,  the 
complainant,  and  any  other  person 
permitted  to  intervene  under  §  302.20. 

Respondent  refers  to  the  person 
against  whom  a  complaint  is  filed. 

§302.403    Informal  Complaints. 

Any  person  may  submit  in  writing  to 
the  Assistant  General  Coimsel  an 
informal  complaint  with  respect  to 
anything  done  or  omitted  to  be  done  by 
any  person  in  contravention  of  any 
provision  of  the  Statute  or  any 
requirement  established  thereimder. 
Such  informal  complaints  need  not 
otherwise  comply  with  the  provisions  of 
this  part.  Matters  so  presented  may,  if 
their  natiue  warrants,  be  handled  by 
correspondence  or  conference  with  the 
appropriate  persons.  Any  matter  not 
disposed  of  informally  may  be  made  the 
subject  of  an  enforcement  proceeding 
pursuant  to  this  subpart.  The  filing  of  an 
informal  complaint  shall  not  bar  the 
subsequent  filing  of  a  formal  complaint. 

§302.404    Formal  complaints. 

(a)  Filing.  Any  person  may  make  a 
formal  complaint  to  the  Assistant 
General  Counsel  about  any  violation  of 
the  economic  regulatory  provisions  of 
the  Statute  or  of  the  Department's  rules, 
regulations,  orders,  or  other 
requirements.  Every  formal  complaint 
shall  conform  to  the  requirements  of 
§  302.3  and  §  302.4,  concerning  the  form 
and  filing  of  documents.  The  filing  of  a 
complaint  shall  result  in  the  institution 
of  an  enforcement  proceeding  only  if  the 
Assistant  General  Counsel  issues  a 
notice  instituting  such  a  proceeding  as 
to  all  or  part  of  the  complaint  under 


§  302.406(a)  or  the  Deputy  General 
Counsel  does  so  under  §  302.406(c). 

(b)  Amendment.  A  formal  complaint 
may  be  amended  at  any  time  before 
service  of  an  answer  to  the  complaint. 
After  service  of  an  answer  but  before 
institution  of  an  enforcement 
proceeding,  the  complaint  may  be 
amended  with  the  permission  of  the 
Assistant  General  Counsel.  After 
institution  of  an  enforcement 
proceeding,  the  complaint  may  be 
amended  only  on  grant  of  a  motion  filed 
under  §302.11. 

(c)  Insufficiency  of  formal  complaint. 
In  any  case  where  the  Assistant  General 
Coimsel  is  of  the  opinion  that  a 
complaint  does  not  sufficiently  set  forth 
matters  required  by  any  applicable  rule, 
regulation  or  order  of  the  Department,  or 
is  otherwise  insufficient,  he  or  she  may 
advise  the  complainant  of  the  deficiency 
and  require  that  any  additional 
information  be  supplied  by  amendment. 

(d)  Joinder  of  complaints  or 
complainants.  Two  or  more  grounds  of 
complaints  involving  substantially  the 
same  purposes,  subject  or  state  of  facts 
may  be  included  in  one  complaint  even 
though  they  involve  more  than  one 
respondent.  Two  or  more  complainants 
may  join  in  oiie  complaint  if  their 
respective  causes  of  complaint  are 
against  the  same  party  or  parties  and 
involve  substantially  the  same  purposes, 
subject  or  state  of  facts.  The  Assistant 
General  Coimsel  may  separate  or  split 
complaints  if  he  or  she  finds  that  the 
joinder  of  complaints,  complainants,  or 
respondents  will  not  be  conducive  to 
the  proper  dispatch  of  the  Department's 
business  or  the  ends  of  justice. 

(e)  Service.  A  formal  complaint,  and 
any  amendments  thereto,  shall  be 
served  by  the  person  filing  such 
documents  upon  each  party  complained 
of,  upon  the  Deputy  General  Counsel, 
and  upon  the  Assistant  General 
Counsel. 

§  302.405    Responsive  documents. 

(a)  Answers.  Within  fifteen  (15)  days 
after  the  date  of  service  of  a  formal 
complaint,  each  respondent  shall  file  an 
answer  in  conformance  with  and  subject 
to  the  requirements  of  §  302.408(b). 
Extensions  of  time  for  filing  an  answer 
may  be  granted  by  the  Assistant  General 
Counsel  for  good  cause  shown. 

(b)  Offers  to  satisfy.  A  respondent  in 
a  formal  complaint  may  offer  to  satisfy 
the  complaint  through  submission  of 
facts,  offer  of  settlement  or  proposal  of 
adjustment.  Such  offer  shall  be  in 
writing  and  shall  be  served,  within 
fifteen  (15)  days  after  service  of  the 
complaint,  upon  the  same  persons  and 
in  the  same  rfiaimer  as  an  answer.  The 
submittal  of  an  offer  to  satisfy  the 
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complaint  shall  not  excuse  the  filing  of 
an  answer. 

(c)  Motions  to  dismiss.  Motions  to 
dismiss  a  formal  complaint  shall  not  be 
filed  prior  to  the  filing  of  a  notice 
instituting  an  enforcement  proceeding 
with  respect  to  such  complaint  or  a 
portion  thereof. 

§  302.406    Procedure  for  responding  to 
formal  complaints. 

(a)  Within  a  reasonable  time  after  an 
answer  to  a  formal  complaint  is  filed, 
the  Assistant  General  Counsel  shall 
either: 

(1)  Issue  a  notice  instituting  a  formal 
.    enforcement  proceeding  in  accordance 
with  §  302.407  or  (2)  Issue  an  order 
dismissing  the  complaint  in  whole  or  in 
part,  stating  the  reasons  for  such 
dismissal. 

(b)  An  order  dismissing  a  complaint 
issued  piusuant  to  paragraph  (a)(2)  of 
this  section  shall  become  effective  as  a 
final  order  of  the  Department  thirty  (30) 
days  after  service  thereof. 

(c)  Whenever  the  Assistant  General 
Counsel  has  failed  to  act  on  a  formal 
complaint  within  a  reasonable  time  after 
an  answer  is  due,  the  following  motions 
may  be  addressed  to  the  Deputy  General 
Coimsel: 

(1)  By  the  complainant  to  institute  an 
enforcement  proceeding  by  docketing 
the  complaint  upon  a  showing  that  it  is 
in  the  public  interest  to  do  so;  and 

(2)  By  the  respondent  to  dismiss  the 
complaint  upon  a  showing  that  it  is  in 
the  public  interest  to  do  so. 

(d)  The  Deputy  General  Counsel  may 
grant,  deny,  or  defer  any  of  the  motions, 
in  whole  or  in  part,  and  take  appropriate 
action  to  carry  out  his  or  her  decision. 

§  302.407    Commencement  of  enforcement 
proceeding. 

(a)  Whenever  in  the  opinion  of  the 
Assistant  General  Counsel  there  are 
reasonable  grounds  to  believe  that  any 
economic  regulatory  provision  of  the 
Statute,  or  any  rule,  regulation,  order, 
limitation,  condition,  or  other 
requirement  established  piu^uant 
thereto,  has  been  or  is  being  violated, 
that  efforts  to  satisfy  a  complaint  as 
provided  by  §  302.405  have  failed,  and 
that  the  investigation  of  any  or  all  of  the 
alleged  violations  is  in  the  public 
interest,  the  Assistant  General  Coimsel 
may  issue  a  notice  instituting  an 
enforcement  proceeding  before  an 
administrative  law  judge. 

(b)  The  notice  shall  incorporate  by 
reference  the  formal  complaint 
submitted  pursuant  to  §  302.404  or  shall 
be  accompanied  by  a  complaint  by  an 
attorney  from  the  Office  of  the  Assistant 
General  Coimsel.  The  notice  and 
accompanying  complaint,  if  any,  shall 


be  formally  served  upon  each 
respondent  and  each  complainant. 

(c)  The  proceedings  thus  instituted 
shall  be  processed  in  regular  course  in 
accordance  with  this  part.  However, 
nothing  in  this  part  shall  be  construed 
to  limit  the  authority  of  the  Department 
to  institute  or  conduct  any  investigation 
or  inquiry  within  its  jurisdiction  in  any 
other  manner  or  according  to  any  other 
procedures  that  it  may  deem  necessary 
or  proper. 

(d)  Whenever  the  Assistant  General 
Counsel  seeks  an  assessment  of  civil 
penalties  in  an  enforcement  proceeding, 
he  or  she  shall  serve  on  all  parties  to  the 
proceeding  a  notice  of  the  violations 
alleged  and  the  amount  of  penalties  for 
which  the  respondent  may  be  liable. 
The  notice  may  be  included  in  the 
notice  instituting  a  formal  enforcement 
proceeding  or  in  a  separate  document. 

(e)  In  any  proceeding  in  which  civil 
penalties  are  sought,  any  decisions 
issued  by  the  Department  shall  state  the 
amount  of  any  civil  penalties  assessed 
upon  a  finding  of  violation,  and  the  time 
and  manner  in  which  payment  shall  be 
made  to  the  United  Spates. 

§302.408    Answers  and  replies. 

(a)  Within  fifteen  (15)  days  after  the 
date  of  service  of  a  notice  issued 
pursuant  to  §  302.407,  the  respondent 
shall  file  an  answer  to  the  complaint 
attached  thereto  or  incorporated  therein 
unless  an  answer  has  already  been  filed 
in  accordance  with  §  302.405.  Any 
requests  for  extension  of  time  for  filing 
of  an  answer  to  such  complaint  shall  be 
filed  in  accordance  with  §  302.11. 

(b)  All  answers  shall  be  served  in 
accordance  with  §  302.7  and  shall  fully 
and  completely  advise  the  parties  and 
the  Department  as  to  the  nature  of  the 
defense  and  shall  admit  or  deny 
specifically  and  in  detail  each  allegation 
of  the  complaint  unless  the  respondent 
is  without  knowledge,  in  which  case, 
his  or  her  answer  shall  so  state  and  the 
statement  shall  operate  as  a  denial. 
Allegations  of  fact  not  denied  or 
controverted  shall  be  deemed  admitted. 
Matters  alleged  as  affirmative  defenses 
shall  be  separately  stated  and  numbered 
and  shall,  in  the  absence  of  a  reply,  be 
deemed  to  be  controverted.  Any  answer 
to  a  complaint,  or  response  to  a  notice, 
proposing  the  assessment  of  civil 
penalties  shall  specificedly  present  any 
matters  that  the  respondent  intends  to 
rely  upon  in  opposition  to,  or  in 
mitigation  of,  such  civil  penalties. 

(c)  The  DOT  decisionmaker  or  the 
administrative  law  judge  may,  in  his  or 
her  discretion,  require  or  permit  the 
filing  of  a  reply  in  appropriate  cases; 
otherwise,  no  reply  may  be  filed. . 


§302.409    Default 

Failure  of  a  respondent  to  file  and 
serve  an  answer  within  the  time  and  in 
the  manner  prescribed  by  §  302.408 
shall  be  deemed  to  authorize  the  DOT 
decisionmaker  or  administrative  law 
judge,  as  a  matter  of  discretion,  to  find 
the  facts  alleged  in  the  complaint 
incorporated  in  or  accompanying  the 
notice  instituting  a  formal  enforcement 
proceeding  to  be  true  and  to  enter  such 
orders  as  may  be  appropriate  without 
notice  or  hearing,  or,  as  a  matter  of 
discretion,  to  proceed  to  take  proof, 
without  notice,  of  the  aUegations  or 
charges  set  forth  in  the  complaint  or 
order;  Provided,  that  the  DOT 
decisionmaker  or  administrative  law 
judge  may  permit  late  filing  of  an 
answer  for  good  cause  shown. 

§  302.41 0    Consolidation  of  proceedings. 

The  DOT  decisioimiaker  or  Chief 
Administrative  Law  Judge  may,  upon 
his  or  her  own  initiative,  or  upon 
motion  of  any  party,  consolidate  for 
hearing  or  for  other  purposes,  or  may 
contemporaneously  consider,  two  or 
more  enforcement  proceedings  that 
involve  substantially  the  same  parties  or 
issues  that  are  the  same  or  closely     ♦ 
related,  if  he  or  she  finds  that  such 
consolidation  or  contemporaneous 
hearing  will  be  conducive  to  the 
dispatch  of  business  and  to  the  ends  of 
justice  and  will  not  unduly  delay  the 
proceedings. 

§  302.41 1    Motions  to  dismiss  and  for 
summary  judgment 

(a)  At  any  time  after  an  answer  has 
been  filed,  any  party  may  file  with  the 
DOT  decisionmaker  or  the 
administrative  law  judge  a  motion  to 
dismiss  or  a  motion  for  summary 
judgment,  including  supporting 
affidavits.  The  procedure  on  such 
motions  shall  he  in  accordance  with  the 
Federal  Rules  of  Civil  Procedure  (28 
U.S.C).  particularly  Rules  6(d),  7(b),  12, 
and  56,  except  that  answers  and 
supporting  papers  to  a  motion  to 
dismiss  or  for  summary  judgment  shall 
be  filed  within  seven  (7)  days  after 
service  of  the  motion. 

(b)  Parties  may  petition  the  DOT 
decisionmaker  to  review  any  action  by 
the  administrative  law  judge  granting 
summary  judgment  or  dismissing  an 
enforcement  proceeding  under  the 
procedure  established  for  review  of  an 
initial  decision  in  §  302.32. 

§  302.41 2    Admissions  as  to  facts  and 
documents. 

(a)  At  any  time  after  an  answer  has 
been  filed,  any  party  may  file  with  the 
DOT  decisionmaker  or  administrative 
law  judge  and  serve  upon  the  opposing 
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§  302.41 3    Evidence  of  previous  violations. 

Evidence  of  ]  »revious  violations  by 
any  person  or  (  f  any  provision  of  the 
Statute  or  any  i  equirement  thereunder 
found  by  the  D  jpartment  or  a  court  in 
any  other  proc(  leding  or  criminal  or  civil 
action  may,  if  lelevant  and  material,  be 
admitted  in  an  f  enforcement  proceeding 
involving  such  person. 

§  302.41 4    Prehi  laring  conference. 
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§  302.416    Appearances  by  persons  not 
parties. 

With  consent  of  the  administrative 
law  judge,  appearances  may  be  entered 
without  request  for  or  grant  of 
permission  to  intervene  by  interested 
persons  who  are  not  parties  to  the 
proceeding.  Such  persons  may,  with  the 
consent  of  the  administrative  law  judge, 
cross-examine  a  particular  witness  or 
suggest  to  any  party  or  counsel  therefor 
questions  or  interrogations  to  be  asked 
witnesses  called  by  any  party,  but  may 
not  otherwise  examine  witnesses  and 
may  not  introduce  evidence  or 
otherwise  participate  in  the  proceeding. 
However,  such  persons  may  present  to 
both  the  administrative  law  judge  and 
the  DOT  decisionmaker  an  oral  or 
written  statement  of  their  position  on 
the  issues  involved  in  the  proceeding. 

§  302.41 7    Settlement  of  proceedings. 

(a)  The  Deputy  General  Counsel  and 
the  respondent  may  agree  to  settle  all  or 
some  of  the  issues  in  an  enforcement 
proceeding  at  any  time  before  a  final 
decision  is  issued  by  the  DOT 
decisiorunaker.  The  Deputy  General 
Counsel  shall  serve  a  copy  of  any 
proposed  settlement  on  each  party  and 
shall  submit  the  proposed  settlement  to 
the  administrative  law  judge  for 
approval.  The  submission  of  a  proposed 
settlement  shall  not  automatically  delay 
the  proceeding. 

(b)  Any  party  to  the  proceeding  may 
submit  written  comments  supporting  or 
opposing  the  proposed  settlement 
within  ten  (10)  days  from  the  date  of 
service. 

(c)  The  administrative  law  judge  shall 
approve  the  proposed  settlement,  as 
submitted,  if  it  appears  to  be  in  the 
public  interest,  or  otherwise  shall 
disapprove  it. 

(d)  Information  relating  to  settlement 
offers  and  negotiations  will  be  withheld 
from  public  disclosure  if  the  Deputy 
General  Counsel  determines  that 
disclosure  would  interfere  with  the 
likelihood  of  settlement  of  an 
enforcement  proceeding. 

§  302.41 8    Motions  for  immediate 
suspension  of  operating  authority  pendente 
lite. 

All  motions  for  the  suspension  of  the 
economic  operating  authority  of  an  air 
carrier  during  the  pendency  of 
proceedings  to  revoke  such  authority 
shall  be  filed  with,  and  decided  by,  the 
DOT  decisionmaker.  Proceedings  on  the 
motion  shall  be  in  accordance  with 
§  302.11.  In  addition,  the  DOT 
decisionmaker  shall  afford  the  parties 
an  opportunity  for  oral  argument  on 
such  motion. 


§  302.41 9    Modification  or  dissolution  of 
enforcement  actions. 

Whenever  any  party  to  a  proceeding, 
in  which  an  order  of  the  Department  has 
been  issued  pursuant  to  section  46101 
of  the  Statute  or  an  injunction  or  other 
form  of  enforcement  action  has  been 
issued  by  a  court  of  competent 
jurisdiction  pursuant  to  section  46106  of 
the  Statute,  believes  that  changed 
conditions  of  fact  or  law  or  the  public 
interest  require  that  said  order  or 
judicial  action  be  modified  or  set  aside, 
in  whole  or  in  part,  such  party  may  file 
with  the  Department  a  motion 
requesting  that  the  Department  take 
such  administrative  action  or  join  in 
applying  to  the  appropriate  court  for 
such  judicial  action,  as  the  case  may  be. 
The  motion  shall  state  the  changes 
desired  and  the  changed  circumstances 
warranting  such  action,  and  shall 
include  the  materials  and  argument  in 
support  thereof.  The  motion  shall  be 
served  on  each  party  to  the  proceeding 
in  which  the  enforcement  action  was 
taken.  Within  thirty  (30)  days  after  the 
service  of  such  motion,  any  party  so 
served  may  file  an  answer  thereto.  The 
Department  shall  dispose  of  the  motion 
by  such  procedure  as  it  deems 
appropriate. 

§302.420   ^ving  Clause. 

Repeal,  revision  or  amendment  of  any 
of  the  economic  regulatory  provisions  of 
the  Statute  or  of  the  Department's  rules, 
regulations,  orders,  or  other 
requirements  shall  not  affect  any 
pending  enforcement  proceeding  or  any 
enforcement  proceeding  initiated 
thereafter  with  respect  to  causes  arising 
or  acts  conunitted  prior  to  said  repeal, 
revision  or  amendment,  unless  the  act  of 
repeal,  revision  or  amendment 
specifically  so  provides. 

Subpart  E — Rules  Applicable  to 
Proceedings  With  Respect  to  Rates, 
Fares  and  Charges  for  Foreign  Air 
Transportation 

§302.501    Applicability. 

This  subpart  sets  forth  the  special 
rules  applicable  to  proceedings  with 
respect  to  rates,  fares  and  charges  in 
foreign  air  transportation  under  Chapter 
415  of  the  Statute.  Except  as  modified 
by  this  subpart,  the  provisions  of 
subpart  A  apply. 

§  302.502    InstKution  of  proceedings. 

A  proceeding  to  determine  the 
lawfulness  of  rates,  fares,  or  charges  for 
the  foreign  air  transportation  of  persons 
or  property  by  aircraft,  or  the  lawfulness 
of  any  classification,  rule,  regulation,  or 
practice  affecting  such  rates,  fares  or 
charges,  may  be  instituted  by  the  filing 
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of  a  petition  or  complaint  by  any 
person,  or  by  the  issuance  of  an  order 
by  the  Department. 

§  302.503    Contents  and  service  of  petition 
or  complaint 

(a)  If  a  petition  or  complaint  is  filed 
it  shall  state  the  reasons  why  the  rates, 
fares,  or  charges,  or  the  classification, 
rule,  regulation,  or  practice  complained 
of  are  imlawful  and  shall  support  such 
reasons  with  a  full  factual  analysis. 

(b)  A  petition  or  complaint  shall  be 
served  by  the  petitioner  or  complainant 
upon  the  air  carrier  against  whose  tariff 
provision  the  petition  or  complaint  is 
filed. 

(c)  Answers  to  complaints,  other  than 
those  filed  under  §  302.506,  shall  be 
filed  within  seven  (7)  working  days  after 
the  complaint  is  filed. 

§  302.504    Dismissal  of  petition  or 
complaint 

If  the  Department  is  of  the  opinion 
that  a  petition  or  complaint  does  not 
state  facts  that  warrant  an  investigation 
or  action  on  its  part,  it  may  dismiss  such 
petition  or  complaint  without  hearing. 

§302.505    Order  of  investigation. 

The  Department,  on  its  own  initiative, 
or  if  it  is  of  the  opinion  that  the  facts 
stated  in  a  petition  or  complaint  warrant 
it,  may  issue  an  order  instituting  an 
investigation  of  the  lawfulness  of  any 
present  or  proposed  rates,  fares,  or 
charges  for  the  foreign  air  transportation 
of  persons  or  property  by  aircraft  or  the 
lawfulness  of  any  classification,  rule, 
regulation,  or  practice  affecting  such 
rates,  fares,  or  charges,  and  may  assign 
the  proceeding  for  hearing  before  an 
administrative  law  judge.  If  a  hearing  is 
held,  except  as  modified  by  this  subpart, 
the  provisions  of  §  302.17  through 
§  302.38  of  this  part  shall  apply. 

§302.506    Complaints  requesting 
suspension  of  tariffs;  answers  to  such 
complaints. 

(a)  Formal  complaints  seeking 
suspension  of  tariffs  pursuant  to  section 
41509  of  the  Statute  shall  fully  identify 
the  tariff  and  include  reference  to: 

(1)  The  issued  or  posting  date, 

(2)  The  effective  date, 

(3)  The  name  of  the  publishing  carrier 
or  agent, 

(4)  The  Department  number,  and 

(5)  Specific  items  or  particular 
provisions  protested  or  complained 
against.  The  complaint  should  indicate 
in  what  respect  the  tariff  is  considered 
to  be  unlawful,  and  state  what 
complainant  suggests  by  way  of 
substitution. 

(b)  A  complaint  requesting 
suspension  of  a  tariff  ordinarily  will  not 
be  considered  unless  made  in 


conformity  with  this  section  and  filed 
no  more  than  ten  (10)  days  after  the 
issued  date  contained  within  such  tariff. 

(c)  A  complaint  requesting 
suspension,  pursuant  to  section  41509 
of  the  Statute,  of  an  existing  tariff^  for 
foreign  air  transportation  may  be  filed  at 
any  time.  However,  such  a  complaint 
must  be  accompanied  by  a  statement 
setting  forth  compelling  reasons  for  not 
having  requested  suspension  within  the 
time  limitations  provided  in  paragraph 
(b)  of  this  section. 

(d)  In  an  emergency  satisfactorily 
shown  by  the  complainant,  and  within 
the  time  limits  herein  provided,  a 
complaint  may  be  sent  by  facsimile, 
telegram,  or  electronic  mail  (when 
available)  to  the  Department  and  to  the 
carrier  against  whose  tariff  provision  the 
complaint  is  made.  Such  complaint 
shall  state  the  grounds  relied  upon,  and 
must  be  confirmed  in  writing  within 
three  (3)  business  days  and  filed  and 
served  in  accordance  vdth  this  part. 

(e)  Answers  to  complaints  shall  be 
filed  within  six  (6)  working  days  after 
the  complaint  is  filed. 

§  302.507    Computing  time  for  filing 
complaints. 

In  computing  the  time  for  filing 
formal  complaints  pursuant  to 
§  302.506,  with  respect  to  tariffs  that  do 
not  contain  a  posting  date,  the  first  day 
preceding  the  effective  date  of  the  tariff 
shall  be  the  first  day  counted,  and  the 
last  day  so  counted  shall  be  the  last  day 
for  filing  unless  such  day  is  a  Saturday, 
Simday,  or  legal  holiday  for  the 
Department,  in  which  event  the  period 
for  filing  shall  be  extended  to  the  next 
successive  day  that  is  not  a  Saturday, 
Sunday,  or  holiday.  The  computation  of 
the  time  for  filing  complaints  as  to 
tariffs  containing  a  posting  date  shall  be 
governed  by  §  302.8. 

Subpart  F— Rules  Applicable  to 
Proceedings  Concerning  Airport  Fees 

§302.601     Applicability. 

(a)  This  subpart  contains  the  specific 
rules  that  apply  to  a  complaint  filed  by 
one  or  more  air  carriers  or  foreign  air 
carriers  ("carriers"),  pursuant  to  49 
U.S.C.  47129(a),  for  a  determination  of 
the  reasonableness  of  a  fee  increase  or 
a  newly  established  fee  for  aeronautical 
uses  that  is  imposed  upon  the  carrier  by 
the  owner  or  operator  of  an  airport.  This 
subpart  also  applies  to  requests  by  the 
owner  or  operator  of  an  airport  for  such 
a  determination.  An  airport  owner  or 
operator  is  considered  to  have  imposed 
a  fee  on  a  carrier  when  it  has  taken  all 
steps  necessary  under  its  procedures  to 
establish  the  fee,  whether  or  not  the  fee 


is  being  collected  or  carriers  are 
currently  required  to  pay  it. 

(b)  This  subpart  does  not  apply  to — 

(1)  A  fee  imposed  pursuant  to  a 
written  agreement  with  a  carrier  using 
the  facilities  of  an  airport; 

(2)  A  fee  imposed  pursuant  to  a 
financing  agreement  or  covenant 
entered  into  prior  to  August  23,  1994,  or 

(3)  Any  other  existing  fee  not  in 
dispute  as  of  August  23,  1994. 

(c)  Except  as  modified  by  this  subpart, 
the  provisions  of  subpart  A  of  this  part 
apply. 

§  302.602    Complaint  by  a  carrier;  request 
for  determination  by  an  airport  owner  or 
operator. 

(a)  Any  carrier  may  file  a  complaint 
with  the  Secretary  for  a  determination 
as  to  the  reasonableness  of  any  fee 
imposed  on  the  carrier  by  the  owner  or 
operator  of  an  airport.  Any  airport 
owner  or  operator  may  also  request  such 
a  determination  with  respect  to  a  fee  it 
has  imposed  on  one  or  more  carriers. 
The  complaint  or  request  for 
determination  shall  conform  to  the 
requirements  of  this  subpart  and 
§§  302.3  and  302.4  concerning  the  form 
and  filing  of  documents. 

(b)  If  a  carrier  has  previously  filed  a 
complaint  with  respect  to  the  same 
airport  fee  or  fees,  any  complaint  by 
another  carrier  and  any  airport  request 
for  determination  shall  be  filed  no  later 
than  seven  (7)  calendar  days  following 
the  initial  complaint.  In  addition,  all 
complaints  or  requests  for 
determination  must  be  filed  on  or  before 
the  sixtieth  (60th)  day  after  the  carrier 
receives  written  notice  of  the  imposition 
of  the  new  fee  or  the  imposition  of  the 
increase  in  the  fee. 

(c)  To  ensure  an  orderly  disposition  of 
the  matter,  all  complaints  and  any 
request  for  determination  filed  with 
respect  to  the  same  airport  fee  or  fees 
will  be  considered  in  a  consolidated 
proceeding,  as  provided  in  §302.606. 

§  302.603    Contents  of  complaint  or 
request  for  determination. 

(a)  The  complaint  or  request  for 
determination  shall  set  forth  the  entire 
grounds  for  requesting  a  determination 
of  the  reasonableness  of  the  airport  fee. 
The  complaint  or  request  shall  include 
a  copy  of  the  airport  owner  or  operator's 
written  notice  to  the  carrier  of  the 
imposition  of  the  fee,  a  statement  of 
position  with  a  brief,  and  all  supporting 
testimony  and  exhibits  on  which  the 
filing  party  intends  to  rely.  In  lieu  of 
submitting  duplicative  exhibits  or 
testimony,  the  filing  party  may 
incorporate  by  reference  testimony  and 
exhibits  already  filed  in  the  same 
proceeding. 
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(b)  All  exhibi  s  and  briefs  prepared  on 
electronic  sprea  dsheet  or  word 
processing  programs  should  be 
accompanied  by  standard-format 
computer  diskettes  containing  those 
submissions.  Tke  disk  submission  must 
be  in  one  of  the  following  formats,  in 
the  latest  two  vi  srsions,  or  in  such  other 
format  as  may  b  e  specified  by  notice  in 
the  Federal  Reffster:  Microsoft  Word  (or 
RTF).  Word  Pe^ect,  Ami  Pro,  Microsoft 
Excel.  Lotus  128.  Quattro  Pro.  or  ASCII 
tab-delineated  files.  Parties  should 
submit  three  copies  of  each  diskette  to 
Department  of  transportation  Dockets: 
one  copy  for  tho  docket,  one  copy  for 
the  Office  of  He  arings,  and  one  copy  for 
the  Office  of  A\  iation  Analysis.  Filers 
should  ensure  t  lat  files  on  the  diskettes 
are  unalterably  locked. 

(c)  When  a  carrier  files  a  complaint, 
it  must  also  cer  ify: 

(1)  That  it  hai  i  served  on  the  airport 
owner  or  opera  or  and  all  other  carriers 
serving  the  airp  ort  the  complaint,  brief, 
and  all  support  ng  testimony  and 
exhibits,  and  that  those  parties  have 
received  or  will  receive  these 
documents  no  bter  than  the  date  the 
complaint  is  fil  id.  Such  service  shall  be 
by  hand,  by  ele  :tronic  transmission,  or 
by  overnight  express  delivery.  (Unless  a 
carrier  has  info  -med  the  complaining 
carrier  that  a  different  person  should  be 
served,  service  may  be  made  on  the 
person  respons  ble  for  communicating 
with  the  airpor  on  behalf  of  the  carrier 
about  airport  fe  bs.); 

(2)  That  the  carrier  has  previously 
attempted  to  resolve  the  dispute  directly 
with  the  airpor  owner  or  operator; 

(3)  That  whe  i  there  is  information  on 
which  the  carri  er  intends  to  rely  that  is 
not  included  with  the  brief,  exhibits,  or 
testimony,  the  nformation  has  been 
omitted  becaus  s  the  airport  owner  or 
operator  has  nc  t  made  that  information 
available  to  the  carrier.  The  certification 
shall  specify  th  b  date  and  form  of  the 
carrier's  reques  t  for  information  from 
the  airport  owi  er  or  operator;  and 

(4)  That  any  iubmission  on  computer 
diskette  is  a  tn:  e  copy  of  the  data  file 
used  to  prepar(  the  printed  versions  of 
the  exhibits  or  Driefs. 

(d)  When  an  airport  owner  or  operator 
files  a  request :  or  determination,  it  must 
also  certify: 

(1)  That  it  ha  s  served  on  all  carriers 
serving  the  air]  lort  the  request,  brief, 
and  all  suppor  ing  testimony  and 
exhibits,  and  tkat  those  parties  have 
received  or  wiD  receive  these 
documents  no  kater  than  the  date  the 
request  is  filedl  Such  service  shall  be  in 
the  same  manner  as  provided  in 
§302.603(c)(l 


(2)  That  the  airport  owner  or  operator 
has  previously  attempted  to  resolve  the 
dispute  directly  with  the  carriers;  and 

(3)  That  any  submission  on  computer 
diskette  is  a  true  copy  of  the  data  file 
used  to  prepare  the  printed  versions  of 
the  exhibits  or  briefs. 

§  302.604    Answers  to  a  complaint  or 
request  for  determination. 

(a)(1)  When  a  carrier  files  a  complaint 
under  this  subpart,  the  owner  or 
operator  of  the  airport  and  any  other 
carrier  serving  the  airport  may  file  an 
answer  to  the  complaint  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section. 

(2)  When  the  owner  or  operator  of  an 
airport  files  a  request  for  determination 
of  the  reasonableness  of  a  fee  it  has 
imposed,  any  carrier  serving  the  airport 
may  file  an  answer  to  the  request. 

fb)  The  answer  to  a  complaint  or 
request  for  determination  shall  set  forth 
the  answering  party's  entire  response. 
When  one  or  more  additional 
complaints  or  a  request  for 
determination  has  been  filed  pursuant 
to  §  302.602(b)  with  respect  to  the  same 
airport's  fee  or  fees,  the  answer  shall  set 
forth  the  answering  party's  entire 
response  to  all  complaints  and  any  such 
request  for  determination.  The  answer 
shall  include  a  statement  of  position 
with  a  brief  and  any  supporting 
testimony  and  exhibits  on  which  the 
answering  party  intends  to  rely.  In  lieu 
of  submitting  duplicative  exhibits  or 
testimony,  the  answering  party  may 
incorporate  by  reference  testimony  and 
exhibits  already  filed  in  the  same 
proceeding. 

(c)  Answers  to  a  complaint  shall  be 
filed  no  later  than  fourteen  (14)  calendar 
days  after  the  filing  date  of  the  first 
complaint  with  respect  to  the  fee  or  fees 
in  dispute  at  a  particular  airport.  , 
Answers  to  a  request  for  determination 
shall  be  filed  no  later  than  fourteen  (14) 
calendar  days  after  the  filing  date  of  the 
request. 

(d)  All  exhibits  and  briefs  prepared  on 
electronic  spreadsheet  or  word 
processing  programs  should  be 
accompanied  by  standard-format 
computer  diskettes  containing  those 
submissions  as  provided  in  §  302.603(b). 

(e)  The  answering  party  must  also 
certify  that: 

(1)  it  has  served  the  answer,  brief,  and 
all  supporting  testimony  and  exhibits  by 
hand,  by  electronic  transmission,  or  by 
overnight  express  delivery  on  the  carrier 
filing  the  complaint  or  the  airport  owner 
or  operator  requesting  the 
determination,  and  that  those  parties 
have  received  or  will  receive  these 
documents  no  later  than  the  date  the 
answer  is  filed;  and 


(2)  that  any  submission  on  computer 
diskette  is  a  true  copy  of  the  data  file 
used  to  prepare  the  printed  versions  of 
the  exhibits  or  briefs. 

§302.605    Replies. 

(a)  The  carrier  submitting  a  complaint 
may  file  a  reply  to  any  or  all  of  the 
answers  to  the  complaint.  The  airport 
owner  or  operator  submitting  a  request 
for  determination  may  file  a  reply  to  any 
or  all  of  the  answers  to  the  request  for 
determination. 

(b)  The  reply  shall  be  limited  to  new 
matters  raised  in  the  answers.  It  shall 
constitute  the  replying  party's  entire 
response  to  the  answers.  It  shall  be  in 
the  form  of  a  reply  brief  and  may 
include  supporting  testimony  and 
exhibits  responsive  to  new  matters 
raised  in  the  answers.  In  lieu  of 
submitting  duplicative  exhibits  or 
testimony,  the  replying  party  may 
incorporate  by  reference  testimony  and 
exhibits  already  filed  in  the  same 
proceeding. 

(c)  The  reply  shall  be  filed  no  later 
than  two  (2)  calendar  days  after  answers 
are  filed. 

(d)  All  exhibits  and  briefs  prepared  on 
electronic  spreadsheet  or  word 
processing  programs  should  be 
accompanied  by  standard-format 
computer  diskettes  containing  those 
submissions  as  provided  in  §  302.603(b). 

(e)  The  carrier  or  airport  owner  or 
operator  submitting  the  reply  must 
certify  that  it  has  served  the  reply  and 
all  supporting  testimony  and  exhibits  on 
the  party  or  parties  submitting  the 
answer  to  which  the  reply  is  directed, 
and  that  those  parties  have  received  or 
will  receive  these  documents  no  later 
than  the  date  the  reply  is  filed,  and  that 
any  submission  on  computer  diskette  is 
a  true  copy  of  the  data  file  used  to 
prepare  the  printed  versions  of  the 
exhibits  or  briefs. 

§  302.606    Review  of  complaints  or 
requests  for  determination. 

(a)  Within  thirty  (30)  days  after  a 
complaint  or  request  for  determination 
is  filed  under  this  subpart,  the  Secretary 
will  determine  whether  the  complaint 
or  request  meets  the  procedvual 
requirements  of  this  subpart  and 
whether  a  significant  dispute  exists,  and 
take  appropriate  action  pursuant  to 
paragraph  (b),  (c),  or  (d)  of  this  section. 
When  both  a  complaint  and  a  request 
for  determination  have  been  filed  with 
respect  to  the  same  airport  fee  or  fees, 
the  Secretary  will  issue  a  determination 
as  to  whether  the  complaint,  the 
request,  or  both  meet  the  procedural 
requirements  of  this  subpart  and 
whether  a  significant  dispute  exists 
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within  thirty  (30)  days  after  the 
complaint  is  filed. 

(b)  If  the  Secretary  determines  that  a 
significant  dispute  exists,  he  or  she  will 
issue  an  instituting  order  assigning  the 
complaint  or  request  for  hearing  before 
an  administrative  law  judge.  The 
instituting  order  will — 

(1)  Establish  the  scope  of  the  issues  to 
be  considered  and  the  procedures  to  be 
employed; 

(2)  Indicate  the  parties  to  participate 
in  the  hearing; 

(3)  Consolidate  into  a  single 
proceeding  all  complaints  and  any 
request  for  determination  with  respect 
to  the  fee  or  fees  in  dispute;  and 

(4)  Include  any  special  provisions  for 
exchange  or  disclosure  of  information 
by  the  parties. 

(c)  If  the  Secretary  determines  that  the 
complaint  or  request  does  not  meet  the 
procedural  requirements  of  this  subpart, 
the  complaint  or  request  for 
determination  will  be  dismissed 
without  prejudice  to  filing  a  new 
complaint.  The  order  of  the  Secretary 
will  set  forth  the  terms  and  conditions 
under  which  a  revised  complaint  or 
request  may  be  filed. 

(d)  If  the  Secretary  finds  that  no 
significant  dispute  exists — 

(1)  If  the  proceeding  was  instituted  by 
a  complaint,  the  Secretary  will  issue  an 
order  dismissing  the  complaint,  which 
will  contain  a  concise  explanation  of  the 
reasons  for  the  determination  that  the 
dispute  is  not  significant. 

(2)  If  the  proceeding  was  instituted  by 
a  request  for  determination,  the 
Secretary  will  either  issue  a  final  order 
as  provided  in  §  302.610  or  set  forth  the 
schedule  for  any  additional  procedures 
required  to  complete  the  proceeding. 

§302.607    Decision  by  administrative  law 
judge. 

The  administrative  law  judge  shall 
issue  a  decision  recommending  a 
disposition  of  a  complaint  or  request  for 
determination  within  sixty  (60)  days 
after  the  date  of  the  instituting  order, 
unless  a  shorter  period  is  specified  by 
the  Secretary. 

§  302.608    Petitions  for  discretionary 
review. 

(a)  Within  five  (5)  calendar  days  after 
service  of  a  decision  by  an 
administrative  law  judge,  any  party  may 
file  with  the  Secretary  a  petition  for 
discretionary  review  of  the 
administrative  law  judge's  decision. 

(b)  Petitions  for  discretionary  review 
shall  comply  with  §  302.32(a).  The 
petitioner  must  also  certify  that  it  has 
served  the  petition  by  hand,  by 
electronic  transmission,  or  by  overnight 
express  delivery  on  all  parties  to  the 


proceeding  and  that  those  parties  have 
received  or  will  receive  the  petition  no 
later  than  the  date  it  is  filed. 

(c)  Any  party  may  file  an  answer  in 
support  of  or  in  opposition  to  any 
petition  for  discretionary  review.  The 
answer  shall  be  filed  within  four  (4) 
calendar  days  after  service  of  the 
petition  for  discretionary  review.  The 
answer  shall  comply  with  the  page 
limits  specified  in  §  302.32(b). 

§  302.609    Completion  of  proceedings. 

(a)  When  a  complaint  or  a  request  for 
determination  with  respect  to  an  airport 
fee  or  fees  has  been  filed  imder  this 
subpart  and  has  not  been  dismissed,  the 
Secretary  will  issue  a  determination  as 
to  whether  the  fee  is  reasonable  within 
120  days  after  the  complaint  or  request 
is  filed. 

(b)  When  both  a  complaint  and  a 
request  for  determination  have  been 
filed  with  respect  to  the  same  airport  fee 
or  fees  and  have  not  been  dismissed,  the 
Secretary  will  issue  a  determination  as 
to  whether  the  fee  is  reasonable  within 
120  days  after  the  complaint  is  filed. 

§302.610    Final  order. 

(a)  When  a  complaint  or  request  for 
determination  stands  submitted  to  the 
Secretary  for  final  decision  on  the 
merits,  he  or  she  may  dispose  of  the 
issues  presented  by  entering  an 
appropriate  order,  which  will  include  a 
statement  of  the  reasons  for  his  or  her 
findings  and  conclusions.  Such  an  order 
shall  be  deemed  a  final  order  of  the 
Secretary. 

(b)  The  final  order  of  the  Secretary 
shall  include,  where  necessary, 
directions  regarding  an  appropriate 
refund  or  credit  of  the  fee  increase  or 
newly  established  fee  which  is  the 
subject  of  the  complaint  or  request  for 
determination. 

(c)  If  the  Secretary  has  not  issued  a 
final  order  within  120  days  after  the 
filing  of  a  complaint  by  an  air  carrier  or 
foreign  air  carrier,  the  decision  of  the 
administrative  law  judge  shall  be 
deemed  to  be  the  final  order  of  the 
Secretary. 

Subpart  G— Rules  Applicable  to  Mall 
Rate  Proceedings  and  Mail  Contracts 

§302.701    Applicability. 

(a)  This  subpart  sets  forth  the  special 
rules  applicable  to  proceedings  for  the 
establishment  of  mail  rates  by  the 
Department  for  foreign  air 
transportation  and  air  transportation 
between  points  in  Alaska,  and  certain 
contractual  arrangements  between  the 
U.S.  Postal  Service  and  certificated  air 
carriers  for  the  carriage  of  mail  in 
foreign  air  transportation  entered  into 


pursuant  to  39  U.S.C.  5402(a),  84  Stat. 
772. 

(b)  Such  contracts  must  be  for  the 
transportation  of  at  least  750  pounds  of 
mail  per  flight,  and  no  more  than  five 
(5)  percent,  based  on  weight,  of  the 
international  mail  transported  under 
any  such  contract  may  consist  of  letter 
mail. 

Final  Mafl  Rate  Proceedings 

§  302.702    Institution  of  proceedings. 

(a)  Proceedings  for  the  determination 
of  rates  of  compensation  for  the 
transportation  of  mail  may  be 
commenced  by  the  filing  of  a  petition  by 
an  air  carrier  whose  rate  is  to  be  fixed, 
or  the  U.S.  Postal  Service,  or  upon  the 
issuance  of  an  order  by  the  DOT 
decisionmaker. 

(b)  The  petition  shall  set  forth  the  rate 
or  rates  sought  to  be  established,  a 
statement  that  they  are  believed  to  be 
fair  and  reasonable,  the  reasons 
supporting  the  request  for  a  change  in 
rates,  and  a  detailed  economic 
justification  sufficient  to  establish  the 
reasonableness  of  the  rate  or  rates 
proposed. 

(c)  In  any  case  where  an  air  carrier  is 
operating  under,  a  final  mail  rate 
imiformly  applicable  to  an  entire  rate- 
making  unit  as  established  by  the  DOT 
decisionmaker,  a  petition  must  clearly 
and  unequivocally  challenge  the  rate  for 
such  entire  rate-making  unit  and  not 
only  a  part  of  such  unit. 

(d)  All  petitions,  amended  petitions, 
and  documents  relating  thereto  shall  be 
served  upon  the  U.S.  Postal  Service  by 
sending  a  copy  to  the  Assistant  General 
Counsel,  Transportation  Division, 
Washington,  DC  20260-1124,  by 
registered  or  certified  mail,  postpaid, 
prior  to  the  filing  thereof  with  the 
Department.  Proof  of  service  on  the  U.S. 
Postal  Service  shall  consist  of  a 
statement  in  the  document  that  the 
person  filing  it  has  served  a  copy  as 
required  by  this  section. 

(e)  Answers  to  petitions  shall  be  filed 
within  twenty  (20)  days  after  service  of 
the  petition. 

§  302 .703    Order  to  sitow  cause  or 
instituting  a  hearing. 

Whether  the  proceeding  is 
commenced  by  the  filing  of  a  petition  or 
upon  the  Department's  own  initiative, 
the  DOT  decisionmaker  may  issue  an 
order  directing  the  respondent  to  show 
cause  why  it  should  not  adopt  such 
findings  and  conclusions  and  such  final 
rates  as  may  be  specified  in  the  order  to 
show  cause,  or  may  issue  an  order 
setting  the  matter  for  hearing  before  an 
administrative  law  judge. 
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§  302.704    Ob)«ct^s  and  answers  to  order 
to  show  cause. 

(a)  Where  an  order  to  show  cause  is 
issued,  any  person  having  objections  to 
the  rates  specified  in  such  order  shall 
file  with  the  DOT  decisionmaker  an 
answer  within  forty-five  (45)  days  after 
the  date  of  servic  e  of  such  order  or 
within  such  othe  r  period  as  the  order 
may  specify. 

(b)  An  answer  !o  an  order  to  show 
cause  shall  conta  in  specific  objections, 
and  shall  set  fort  i  the  findings  and 
conclusions,  the  rates,  and  the 
supporting  exhib  its  that  would  be 
substituted  for  tl^e  corresponding  items 
in  the  findings  a«d  conclusions  of  the 
show  cause  order,  if  such  objections 
were  found  valii 

(c)  An  answer  hied  by  a  person  who 
is  neither  a  party  nor  a  person 
ultimately  permitted  to  intervene  in  an 
oral  evidentiary  nearing  if  such 
proceeding  is  established  shall  be 
treated  as  a  memorandum  filed  under 
§302.706. 

§302.705    Furttiei  procedures. 

(a)  If  no  answe  r  is  filed  within  the 
designated  time,  or  if  a  timely  filed 
answer  raises  no  material  issue  of  fact, 
the  DOT  decisioi  imaker  may,  upon  the 
basis  of  the  recoi  d  in  the  proceeding, 
enter  a  final  orde  r  fixing  the  rate  or 
rates. 

(b)  If  an  answe  r  raising  a  material 
issue  of  fact  is  fil  ed  within  the  time 
designated  in  the  Department's  order, 
the  DOT  decisioi  imaker  may  then  issue 
an  order  authorising  additional 
pleadings  and/oi  establishing  further 
procedural  steps  including  setting  the 
matter  for  oral  e\  identiary  hearing 
before  an  administrative  law  judge. 

§302.706    Hearing. 

(a)  If  a  hearing  is  ordered  under 
§  302.705,  the  is:  ues  at  such  hearing 
shall  be  formulat  ed  in  accordance  with 
the  instituting  or  der,  except  that  at  a 
prehearing  confe  rence,  the 
administrative  la  w  judge  may  permit  the 
parties  to  raise  such  additional  issues  as 
he  or  she  deems  necessary  to  make  a  full 
determination  of  a  fair  and  reasonable 
rate. 

(b)(1)  The  part  es  to  the  proceeding 
shall  be  the  air  c  irrier  or  carriers  for 
whom  rates  are  ta  be  fixed,  the  U.S. 
Postal  Service,  tlie  Office  of  the 
Assistant  Genera  I  Counsel  for  Aviation 
Enforcement  anc  Proceedings  and  any 
other  person  whom  the  DOT 
decisionmaker  o '  administrative  law 
)  intervene  in 
§302.20. 

to  participation  in 
hearings  in  accordance  with  §  302.19, 
persons  other  thi  in  parties  may,  within 


judge  permits  to 

accordance  with 

(2)  In  addition 


the  time  fixed  for  filing  an  answer  to  an 
order  to  show  cause  as  provided  in 
§  302.704,  submit  a  memorandxmi  of 
opposition  to,  or  in  support  of,  the 
position  taken  in  the  petition  or  order. 
Such  memorandum  shall  not  be 
received  as  evidence  in  the  proceeding. 

(c)  All  direct  evidence  shall  be  in 
writing  and  shall  be  filed  in  exhibit 
form  within  the  times  specified  by  the 
DOT  decisionmaker  or  by  the 
administrative  law  judge. 

(d)  Except  as  modified  by  this 
subpart,  the  provisions  of  §  302.17 
through  §  302.38  of  this  part  shall  apply. 

Provision  for  Temporary  Rate 

§  302.707    Procedure  for  fixing  temporary 
mail  rates. 

At  any  time  during  the  pendency  of 
a  proceeding  for  the  determination  of 
final  mail  rates,  the  DOT  decisionmaker, 
upon  his  or  her  own  initiative,  or  on 
petition  by  the  air  carrier  whose  rates 
are  in  issue  or  by  the  U.S.  Postal 
Service,  may  fix  temporary  rates  of 
compensation  for  the  transportation  of 
mail  subject  to  downward  or  upward 
adjustment  upon  the  determination  of 
final  mail  rates. 

Informal  Mail  Rate  Conference 
Procedure 

§  302.708    Invocation  of  procedure. 

(a)  Conferences  between  DOT 
employees,  representatives  of  air 
carriers,  the  U.S.  Postal  Service  and 
other  interested  persons  may  be  called 
by  DOT  employees  for  the  purpose  of 
considering  and  clarifying  issues  and 
factual  material  in  pending  proceedings 
for  the  establishment  of  rates  for  the 
transportation  of  mail. 

(b)  At  the  commencement  of  an 
informal  mail  rate  conference  pursuant 
to  this  section,  the  authorized  DOT 
employees  conducting  such  conference 
shall  issue  to  each  person  present  at 
such  conference  a  written  statement  to 
the  effect  that  such  conference  is  being 
conducted  pursuant  to  this  section  and 
stating  the  time  of  commencement  of 
such  conference;  and  at  the  termination 
of  such  conference  the  DOT  employees 
conducting  such  conference  shall  note 
in  writing  on  such  statement  the  time  of 
termination  of  such  conference. 

§  302.709    Scope  of  conferences. 

The  mail  rate  conferences  shall  be 
limited  to  the  discussion  of,  and 
possible  agreement  on,  particular  issues 
and  related  factual  material  in 
accordance  with  sound  rate-making 
principles.  The  duties  and  powers  of 
DOT  employees  in  rate  conferences 
essentially  will  not  be  different, 
therefore,  from  the  duties  and  powers 


they  have  in  the  processing  of  rate  cases 
not  involving  a  rate  conference.  The 
employees'  function  in  both  instances  is 
to  present  clearly  to  the  DOT 
decisionmaker  the  issues  and  the  related 
material  facts,  together  with 
recommendations.  The  DOT 
decisionmaker  will  make  an 
independent  determination  of  the 
soundness  of  the  employees's  analyses 
and  recommendations. 

§302.710    Participants  in  conferences. 

The  persons  entitled  to  be  present  in 
mail  rate  conferences  will  be  the 
representatives  of  the  carrier  whose  , 
rates  are  in  issue,  the  staff  of  the  U.S. 
Postal  Service,  and  the  authorized  DOT 
employees.  No  other  person  will  attend 
imless  the  DOT  employees  deem  his  or 
her  presence  necessary  in  the  interest  of 
one  or  more  purposes  to  be 
accomplished,  and  in  such  case  his  or 
her  participation  will  be  limited  to  such 
specific  purposes.  No  person,  however, 
shall  have  the  duty  to  attend  merely  by 
reason  of  invitation  by  the  authorized 
DOT  employees. 

§  302.71 1    Conditions  upon  participation. 

(a)  Nondisclosure  of  information.  As  a 
condition  to  participation,  every 
participant,  during  the  period  of  the 
conference  and  for  ninety  (90)  days  after 
its  termination,  or  until  the  Department 
takes  public  action  with  respect  to  the 
facts  and  issues  covered  in  the 
conference,  whichever  is  earlier: 

(1)  Shall,  except  for  necessary 
disclosures  in  the  course  of  employment 
in  connection  with  conference  business, 
hold  the  information  obtained  in 
conference  in  absolute  confidence  and 
trust; 

(2)  Shall  not  deal,  directly  or 
indirectly,  for  the  account  of  himself  or 
herself,  his  or  her  immediate  family, 
members  of  his  or  her  firm  or  company, 
or  as  a  trustee,  in  seciuities  of  the  air 
carrier  involved  in  the  rate  conference 
except  that  under  exceptional 
circumstances  special  permission  may 
be  obtained  in  advance  from  the  DOT 
decisionmaker;  and 

(3)  Shall  adopt  effective  controls  for 
the  confidential  handling  of  such 
information  and  shall  instruct  personnel 
under  his  or  her  supervision,  who  by 
reason  of  their  employment  come  into 
possession  of  information  obtained  at 
the  conference,  that  such  information  is 
confidential  and  must  not  be  disclosed 
to  anyone  except  to  the  extent 
absolutely  necessary  in  the  course  of 
employment,  and  must  not  be  misused. 
(The  term  "information",  as  used  in  this 
section,  shall  refer  only  to  information 
obtained  at  the  conference  regarding  the 
future  course  of  action  or  position  of  the 
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Department  or  its  employees  with 
respect  to  the  facts  or  issues  discussed 
at  tie  conference.) 

(b)  Signed  statement  required.  Every 
representative  of  an  eiir  carrier  actually 
present  at  any  conference  shall  sign  a 
statement  that  he  or  she  has  read  this 
entire  instruction  and  promises  to  abide 
by  it  and  advise  any  other  participant  to 
whom  he  or  she  discloses  any 
confidential  information  of  the 
restrictions  imposed  above.  Every 
representative  of  the  U.S.  Postal  Service 
actually  present  at  any  conference  shall, 
on  his  or  her  own  behalf,  sign  a 
statement  to  the  same  effect. 

(c)  Presumption  of  having  conference 
information.  A  director  of  any  air  carrier 
that  has  had  a  representative  at  the 
conference,  who  deals  either  directly  or 
indirectly  for  himself  or  herself,  his  or 
her  immediate  family,  members  of  his  or 
her  firm  or  company,  or  as  a  trustee,  in 
seciuities  of  the  air  carrier  involved  in 
the  conference,  during  the  restricted 
period  set  forth  above,  shall  be 
presumed  to  have  come  into  possession 
of  information  obtained  at  the 
conference  knowing  that  such 
information  was  subject  to  the 
restrictions  imposed  above;  but  such 
presumption  can  be  rebutted. 

(d)  Compliance  report  required. 
Within  ten  (10)  days  after  the  expiration 
of  the  time  specified  for  keeping 
conference  matters  confidential,  every 
participant,  as  defined  in  paragraph  (e) 
of  this  section,  shall  file  a  verified 
compliance  report  with  Department  of 
Transportation  Dockets  stating  that  he 
or  she  has  complied  in  every  respect 
with  the  conditions  of  this  section,  or  if 
he  or  she  has  not  so  complied,  stating 
in  detail  in  what  respects  he  or  she  has 
failed  to  comply. 

(e)  Persons  subject  to  the  provisions  of 
this  section.  For  the  purposes  of  this 
section,  participants  shall  include: 

(1)  Any  representative  of  any  air 
carrier  and  any  representative  of  the 
U.S.  Postal  Service  actually  present  at 
the  conference; 

(2)  The  directors  and  the  officers  of 
any  air  carrier  that  had  a  representative 
at  the  conference; 

(3)  The  members  of  any  firm  of 
attorneys  or  consultants  that  had  a 
representative  at  the  conference;  and 

H|4)  The  members  of  the  U.S.  Postal 
Service  staff  who  come  into  possession 
of  information  obtained  at  the 
conference,  knowing  that  such 
information  is  subject  to  the  restrictions 
imposed  in  this  section. 

§302.712    Information  to  be  requested 
from  an  air  carrier. 

When  an  air  carrier  is  requested  to 
submit  detailed  estimates  as  to  traffic. 


revenues  and  expenses  by  appropriate 
periods  and  the  investment  that  will  be 
required  to  perform  the  operations  for  a 
future  period,  full  and  adequate  support 
shall  be  presented  for  all  estimates, 
particularly  where  such  estimates 
deviate  materially  fi-om  the  air  carrier's 
experience.  With  respect  to  the  rate  for 
a  past  period,  essentially  the  same 
procediu-e  shall  be  followed.  Other 
information  or  data  likewise  may  be 
requested  by  the  DOT  employees.  All 
data  submitted  by  the  air  carrier  shall  be 
certified  by  a  responsible  officer. 

§  302.71 3    DOT  analysis  of  data  for 
submission  of  answers  thereto. 

After  a  careful  analysis  of  these  data, 
the  DOT  employees  will,  in  most  cases, 
send  the  air  carrier  a  statement  of 
exceptions  showing  areas  of  differences. 
Where  practicable,  the  air  carrier  may 
submit  an  answer  to  these  exceptions. 
Conferences  will  then  be  scheduled  to 
resolve  the  issues  and  facts  in 
accordance  with  soimd  ratemaking 
principles. 

§  302.714    Availability  of  data  to  ttte  U.S. 
Postal  Service. 

The  representatives  of  the  U.S.  Postal 
Service  shall  have  access  to  all 
conference  data  and,  insofar  as 
practicable,  shall  be  furnished  copies  of 
all  pertinent  data  prepared  by  the  DOT 
employees  and  the  air  carrier,  and  a 
reasonable  time  shall  be  allowed  to 
review  the  facts  and  issues  and  to  make 
any  presentation  deemed  necessary; 
Provided,  That  in  cases  other  than  those 
involving  an  issue  as  to  the  service  mail 
rates  payable  by  the  U.S.  Postal  Service 
pursuant  to  section  41901  of  the  Statute, 
representatives  of  the  U.S.  Postal 
Service  shall  be  furnished  with  copies 
of  data  under  this  provision  only  upon 
their  written  request. 

§  302.71 5    Post-conference  procedure. 

No  briefs,  argument,  or  any  formal 
steps  will  be  entertained  by  the  DOT 
decisionmaker  after  the  rate 
conferences.  The  form,  content  and  time 
of  the  staffs  presentation  to  the  DOT 
decisionmaker  are  entirely  matters  of 
internal  procedure.  Any  party  to  the 
mail  rate  proceeding  may,  through  an 
authorized  DOT  employee,  request  the 
opportunity  to  submit  a  written  or  oral 
statement  to  the  DOT  decisionmaker  on 
any  unresolved  issue.  The  DOT 
decisionmaker  will  grant  such  requests 
whenever  he  or  she  deems  such  action 
desirable  in  the  interest  of  further 
clarification  and  understanding  of  the 
issues.  The  granting  of  an  opportunity 
for  such  further  presentation  shall  not, 
however,  impair  the  rights  that  any 


party  might  otherwise  have  under  the 
Statute  and  this  part. 

§302.716    Effect  of  conference 
agreements. 

No  agreements  or  understandings 
reached  in  rate  conferences  as  to  facts  or 
issues  shall  in  any  respect  be  binding  on 
the  Department  or  any  participant.  Any 
party  to  mail  rate  proceedings  will  have 
the  same  rights  to  file  an  answer  and 
take  other  procedural  steps  as  though  no 
rate  conference  had  been  held.  The  fact, 
however,  that  a  rate  conference  was 
held  and  certain  agreements  or 
understandings  may  have  been  reached 
on  certain  facts  and  issues  renders  it 
proper  to  provide  that,  upon  the  filing 
of  an  answer  by  any  party  to  the  rate 
proceeding,  all  issues  going  to  the 
establishment  of  a  rate  shall  be  open, 
except  insofar  as  limited  in  prehearing 
conference  in  accordance  with  §  302.22. 

§  302.71 7    Waiver  of  participant  conditions. 

After  the  termination  of  a  mail  rate 
conference  hereunder,  the  air  carrier 
whose  rates  were  in  issue  may  petition 
the  DOT  decisionmaker  for  a  release 
fi-om  the  obligations  imposed  upon  it 
and  all  other  persons  by  §  302.711.  The 
DOT  decisionmaker  will  grant  such 
petition  only  after  a  detailed  and 
convincing  showing  is  made  in  the 
petition  and  supporting  exhibits  and 
documents  that  there  is  no  reasonable 
possibility  that  any  of  the  abuses  sought 
to  be  prevented  will  occior  or  that  the 
Department's  processes  will  in  any  way 
be  prejudiced.  There  will  be  no  hearing 
or  oral  argument  on  the  petition  and  the 
DOT  decisionmaker  will  grant  or  deny 
the  request  without  being  required  to 
assign  reasons  therefor. 

Processing  Contracts  for  the  Carnage  of 
Mail  in  Foreign  Air  Transportation 

§302.718    Rling. 

Any  air  carrier  that  is  a  party  to  a 
contract  to  which  this  subpart  is 
applicable  shall  file  three  (3)  copies  of 
the  contract  in  the  Office  of  Aviation 
Analysis.  X-50,  Department  of 
Transportation.  Washington,  DC  20590. 
not  later  than  ninety  (90)  days  before  the 
effective  date  of  the  contract.  A  copy  of 
such  contract  shall  be  served  upon  the 
persons  specified  in  §  302.720  and  the 
certificate  of  service  shall  specify  the 
persons  upon  whom  service  has  been 
made.  One  copy  of  each  contract  filed 
shall  bear  the  certification  of  the 
secretary  or  other  duly  authorized 
officer  of  the  filing  air  carrier  to  the 
effect  that  such  copy  is  a  true  and 
complete  copy  of  the  original  written 
instrument  executed  by  the  parties. 
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§  302.71 9    Explafurtion  and  data  supporting 
ttw  contract. 


Each  contract 
subpart  shall  be 


filed  pursuant  to  this 
accompanied  by 
economic  data  <  nd  such  other 
information  in  support  of  the  contract 
upon  which  thd  filing  air  carrier  intends 
that  the  Departi  lent  rely,  including,  in 
cases  where  petLinent,  estimates  of  the 
annual  volume  }f  contract  mail  (weight 
and  ton-miles)  under  the  proposed 
contract,  the  nal  Mie  of  such  mail  (letter 
mail,  parcel  post,  third  class,  etc.), 
together  with  a  ttatement  as  to  the 
extent  to  which  this  traffic  is  new  or 
diverted  from  existing  classes  of  air  and 
surface  mail  ser  /ices  and  the  priority 
assigned  to  this  class  of  mail. 

$302,720    ServMe. 

A  copy  of  eac  i  contract  filed  pursuant 
to  §  302.718,  ani  1  a  copy  of  all  material 
and  data  filed  p  irsuant  to  §  302.719, 
shall  be  served  i  ipon  each  of  the 
following  persois: 

(a)  Each  certil  icated  and  commuter  (as 
defined  in  §  298.2  of  this  chapter)  air 
carrier,  other  th  m  the  contracting 
carrier,  that  is  a  :tually  providing 
scheduled  mail  services  between  any 
pair  of  points  between  which  mail  is  to 


be  transported  pursuant  to  the  contract; 
and 

(b)  The  Assistant  General  Counsel, 
Transportation  Division,  U.S.  Postal 
Service,  Washington,  DC  20260-1124. 

§302.721    Complaints. 

Within  fifteen  (15)  days  of  the  filing 
of  a  contract,  any  interested  person  may 
file  with  the  Office  of  Aviation  Analysis, 
X-50,  Department  of  Transportation, 
Washington,  DC  20590,  a  complaint 
with  respect  to  the  contract  setting  forth 
the  basis  for  such  complaint  and  all 
pertinent  information  in  support  of 
same.  A  copy  of  the  complaint  shall  be 
served  upon  the  air  carrier  filing  the 
contract  and  upon  each  of  the  persons 
served  with  such  contract  pursuant  to 
§302.720. 

§  302.722    Answers  to  complaints. 

Answers  to  the  complaint  may  be 
filed  within  ten  (10)  days  of  the  filing 
of  the  complaint,  with  service  being 
made  as  provided  in  §  302.720. 

§  302.723    Furttier  procedures. 

(a)  In  any  case  where  a  complaint  is 
filed,  the  DOT  decisionmaker  shall  issue 
an  order  dismissing  the  complaint, 
disapproving  the  contract,  or  taking 


such  other  action  as  may  be  appropriate. 
Any  such  order  shall  be  issued  not  later 
than  ten  (10)  days  prior  to  the  effective 
date  of  the  contract. 

(b)  In  cases  where  no  complaint  is 
filed,  the  DOT  decisionmaker  may  issue 
a  letter  of  notification  to  all  persons 
upon  whom  the  contract  was  served 
indicating  that  the  Department  does  not 
intend  to  disapprove  die  contract. 

(c)  Unless  the  DOT  decisfonmaker 
disapproves  the  contract  not  later  than 
ten  (10)  days  prior  to  its  effective  date, 
the  contract  automatically  becomes 
effective. 

§  302.724    Petitions  for  reconsideration. 

Except  in  the  case  of  a  Department 
determination  to  disapprove  a  contract, 
no  petitions  for  reconsideration  of  any 
Department  determination  pursuant  to 
this  subpart  shall  be  entertained. 

Appendix  A  to  Part  302 — Index  to 
Rules  of  Practice 

Appendix  A  shows  the  subjects 
covered  by  part  302  and  the  section 
numbers  used  before  and  after  the  final 
rule  revising  part  302,  published  in  the 
Federal  Register  on  February  9,  2000 
and  became  effective  on  March  10, 
2000. 


Sut>iect 


Old  rule 


New  rule 


ADMINISTRATIVE  LAW  JUDGES: 
Actions  after  |earings 


cases 


authority 


Actions  durind  prehearing  conference 
Arguments  be  lore 
Briefs  .... 

Licensind  ( 
Cerliticatlon  f^r  decision 
Definition 
Delegation  of 

Exceptiotis  

InteriocutOry  matters 

Disqualificatia  T 

Exceptions  

Licensing!  cases  

Hearings  before  

Initial  dedision  {see  Initial  Decision) 

Powers  .] 

Prehearing  conference  report 

Reconnmended  decision  (see  Recommended  Decision) 

Terminatlan  of  authority 

ADMISSIONS: 

Enforcement  proceeding 

Limitation  on  jse  

AIRPORT  FEES: 

Administrative  law  judge  decision  

Complaints  by  U.S.  or  foreign  air  carriers 

Answers  

Additional  complaints 

Contents! 

Format  o  exhibits  and  briefs 

Sen/ice 

Replies 
Consolidation 
Dismissal  ... 
Final  order  . 

Timing 
Instituting  ordbr 
Petitions  for  c  iscretionary  review 


§  302.27(b) 
§  302.23(a) 

§302.25  

§302.26  

§302.1752 
§302  22(d) 
§302  22(a) 
§302.27(3) 
§302.27(3) 
§302.27(3) 
§  302.22(b) 
§  302.24(e) 
§302.1754  . 
§302.24  


§302. 
§302 
§302 
§302 
§302 
§302 
§302. 
§307 
§307 
§307, 
§302. 
§302. 
§302. 
§302. 


31(a) 

22(b) 

29 

30 

215 

31(b) 

2 

17(a)(3) 

17(a)(3) 

17(a)(3) 

17(b) 

24(i) 

217 

23 


§302.22(0) 
§  302.23(b) 

§302.22(0) 

§302.212  .. 
§302.212  .. 


of  proceedings 


§302.615  

§302.603(a)  

§302.607  

§  302.603(b)  

§302.605  

§  302.605(b)  

§  302.605(c)(1)  .... 

§302.609  

§302.603(0) 

§§  302.61 1(c),(d) 

§302.621  

§302.619  

§302.61 1(b)   

§302.617  


§302.17(3) 
§302.22(0) 

§307.17(3)(4) 

§302.412 
§302.412(0) 

§302.607 

§302.602(3) 

§302  604 

§  302.602(b) 

§302.603 

§302  603(b) 

§  302.603(c)(1) 

§302.605 

§302.602(0) 

§§302.606(0),  (d) 

§302.610 

§302.609 

§  302.606(b) 

§302.608 
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Subject 


Answers  

Request  for  determination  by  airport  owner/operator  

Answers  

Contents  

Format  of  exhibits  and  briefs 

Service ; 

Replies 

Review  procedures  

Significant  dispute  determination 

AMENDMENTS  OF  DOCUMENTS  (see  Documents) 
ANSWERS  (see  also  RepKes): 

Airport  fees 

Certificate  applications: 

Initial  fitness 

International  route  awards 

Conforming  applications 

Motions  to  modify  scope  i 

New  authority  

Complaints 

Air  mail  contracts 

Airport  fees  

Enforcement  matters  

Suspension  of  tariffs 

Consolidation  of  proceedings  

Enforcement  proceeding,  notice  instituting  

Exemption  applications 

Foreign  air  carrier  permit  applications 

Generally : 

Mail  rate  proceedings  show  cause  orders  

Motions,  generally s»i 

Motions  to  consolidate ► 

Motions  to  dismiss  and  for  summary  judgment  

Motions  for  modiflcationydissoiutlon  of  enforcement  proceedings 

Petitions  for  discretionary  review 

Petitions  for  final  mall  rates  , 

Petitions  for  intervention  

Petitions  for  reconsideration 

Requests  for  determination  of  airport  fees „ 

APPEALS: 

Administrative  Law  Judge's  ruling  

Enforcement  complaints  ,.... 

APPEARANCES: 

Generally 

Application  for  admission  to  practice  unnecessary 

Copy  of  transcript  

Retention  of  counsel 

Enforcement  proceedings , 

APPLICATIONS: 

Admission  to  practice  unnecessary 

Suspension  from  practicing  before  DOT 

Amendment 

Certificates  for  international  route  awards 

Conforming  applications  

Certificates  involving  initial  fitness 

Consolidation 

Exemptions  

Exemptions,  emergency  

.  Foreign  Air  Carrier  Permits 

Licensing  cases  

ARGUMENT: 

Before  Administrative  Law  Judge 

Oral  (see  Oral  Arguments) 

ATTENDANCE  FEES  AND  MILEAGE  

BRIEFS: 

Accompanying  motions  or  answers ; 

Failure  to  restate  objections  

Filing  time  ; 

Formal  specifications  

Incorporation  by  reference 

Licensing  cases  

To  Administrative  Law  Judge  

Licensing  cases 


Oldmle 


§302  617(0) 

§  302.603(a)  .... 

§302.607  

§302.605  

§302.605(b)  .... 
§  302.605(d)(1) 

§302.609  

§302.611  

§302.61 1(b)  .... 


§302.607 


§302. 1730(c) 

§302. 1720(d) 
§302.1720(6) 
§302. 1720(d) 

§302.1506  

§302.607  

§  302.204(b)   . 

§302.505  

§302.12(c)  

§302.207  

§302.406  

§302.1740(0)  . 

§302.6  

§302.305  

§302. 18(c) 

§302. 12(C) 

§302.212  

§302.218  

§  302.28(b)  .... 

§302.303  

§302.15(C)(3) 

§302.37a 

§302.607  


To  DOT  decisionmaker §302.31 

Licensing  cases I  §302.1755 


§302.18(f)  .. 
§  302.206(b) 

§302.11  

§302.11(8)  . 
§302.11(0)  .. 
§302.11(b)  . 
§302.214  


§302.11(a)  

§302.11(a)  

§302.5  

§§302.1701-1713,  1720 

§302.1720(c) 

§§302.1701-1713,  1730 

§302.12  

§§302.401-^«)5  

§§  302.410(b),  (c)  

§§302.1701-1713,  1740 
§§§302.1701-1790  


§302.25 
§302.21 


§302.18(d)  

§  302.31(b)  

§302.31  (a)  

§302.31(0) 

§  302.31(b)  

§§302.302.1752, 

§302.26  

§302.1752  


1755 


New  rule 


§302 
§302 
§302 
§302 
§302 
§302 
§302 
§302 
§302 


608(c) 

602(a) 

604 

603 

603(b) 

603(d)(1) 

605 

606 

606(b) 


§302  604 

§302.204 

§302.21 2(d) 
§302.21 2(d) 
§302.21 2(b) 

§302.722 

§302.604 

§302.405 

§302.506 

§302.13(0) 

§302.408 

§302.307 

§302.204 

§302.6 

§302.704 

§302.11(0) 

§302.13(0) 

§302.411 

§302.419 

§  302.32(b) 

§302.702(6) 

§  302.20(c)(3) 

§302.14 

§302.607 

§302.11(h) 
§  302.406(c) 

§302.21 
§  302.21(b) 
§  302.27(b) 
§  302.27(a) 
§302.416 

§  302.21(b) 

§  302.21(c) 

§302.5 

§§302.201-206 

§  302.212(c) 

§§302.201-206 

§302.13 

§§302.302-304 

§302.311 

§§302.201-206 

§302.201-206 

§302.29 

§302.27(0) 

§302.1 1(d) 

§  302.35(b) 

§  302.35(a) 

§302.35(0) 

§  302.35(c)(2) 

§§302.215,218 

§302.30 

§302.215 

§302.35 

§302.218 
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Subject 


Old  rule 


New  rule 


CERTIFICATE  C^SES  FOR  U.S.  AIR  CARRIERS: 
Application: 
Anawersko 
Contents 


of 


Incomplete  

Replies  t}  answers  .. 

Sen/ice  <f 

Supportir  ig  evidence 


Verificati(  in 

Continuing  Fi  ness  

Non-hearing  Procedures  

Generally 

Initial  Fitness 

International  Route  Awards 


Oral  evidentiary  hearing  proceedings 

Petition  f  )r  : 

CERTIFICATION: 

Documents 

Record  •, 

CHARGES  (see  F  ates,  Fairs,  and  Charges;  Airport  Fees) 

CITATION  OF  RLLES  

CIVIL  PENALTIES  1  

COMPLAINANTS  JOINDER  

COMPLAINTS: 

Airport  fees  .[ 

Contracts  for  transportation  of  mail  

Enforcement  jroceedings  

Joinder  

Rates,  fares,  and  charges  

Suspension  cl  tariffs  

COMPUTATION  OF  TIME  (see  also  Time)  

CONSOLIDATION  OF  PROCEEDINGS  

Airport  fees  

Answer  to  motion  for  

Enforcement  proceedings 

Filing  time  

Initiation  of 

CONTINUING  FITNESS  CERTIFICATE  CASES  

CONTRACTS  {se  ?  Mail  Contracts) 
DECISIONS: 

Final  

Initial  {see  Ac  ministrative  Law  Judges) 

Recommends  d  {see  Administrative  Law  Judges) 

Tentative  

Exceptioi  IS  to  

DEFINITIONS   

DELEGATION  OF  AUTHORITY  

DEPOSITIONS: 

Application  by  parly  for 

Criteria  for  orter  to  issue 

Evidential  staus 

Objections  to  questions  or  evidence  

Specifications  

Subscription  ty  witness  

Written  inten-^atories  

DISCRETIONARY!  REVIEW: 

Initial  and  Re  :ommended  decisions 


Answers 

Formal 

Grounds 


In  opposition  or  support 
ri  iquirements 
;  for 
Orders  dsclining  review 
Oral  argiiments 
Petitions  for 
Review  f  roceedlngs 
DISSOLUTION  Of  ENFORCEMENT  ACTION 
DOCUMENTS: 
Amendments  . 

Leave  of  Department 
Timing  o 
Answers  {set  i 
Briefs  (see  B  iefs) 
.   Dismissal 
Electronic  filii^ 
Exhibits 


Answers) 


§§302. 1720(d)  1730(d) 

§302.1704  

§302.1713 

§302.1705  

§302.1710  

§302.1707  

§302.1730 „... 

§302.1712(a)  

§§  302.1701-1790  

§302.1730  

§302.1720  

§§302.1751-1757  

§302.1712(b)  

§302.4(b)  

§§302.22(d),  27,  29  .... 

§302.2  

§302.206(8)  

§302.13  

§§302.603-605  

§§302.1505-1507  

§§302.200-204  

§302.13  

§§302.501-508 

§§302.505-508 

§302.16 

§302.12  

§302.603(c) 

§302.12(0) „ 

§302.210(a)  

§302.i2(b) : 

§302.12(a). 

§302.1701-1713  

§302.36  

§302.29  

§302.30  

NA  

§302.27  

§302.20(b)   

§302.20(3)  

§§  302.20(h)  

§302.2(d)  

§  302.20(g)   

§  302.20(e)  

§  302.20(f)  

§302.28  

§302.28(b)  

§  302.28(a)(3)  

§302.28(a)(2)  

§302.28(c) 

§  302.28(a)(5)  

§  302.28(a)(1) 

§  302.28(d)  

§302.218  

§302.5  

§302.5  

§302.5  

§302.5 

NA  

§§  302.24(g) 


§  302.204(a) 

§302.202 

§302.209 

§  302.204(b) 

§302.203 

§§  302.202(a),  205 

§302.206 

§302.211 

§302.207 

§§302.201-220 

§302.211 

§302.212 

§§302.214-220 

§302.208 

§  302.4(b) 
§  302.31(b) 

§302.1(0 

§§  302.407(d).  (e) 

§  302.404(d) 

§§302.602-603 

§302.721 

§§302.403-404 

§  302.404(d) 

§§302.501-507 

§302.506 

§302.8 

§302.13 

§  302.602(C) 

§302.13(0) 

§302.410 

§302. 13(b) 

§302. 13(a) 

§302.212 


§§302.38,  220 


§302.33 
§302.34 
§§302.2,402 
§§302. 17(a),  18(a) 

§  302.26(b) 
§  302.26(a) 
§  302.26(h) 
§  302.26(d) 
§  302.26(g) 
§  302.26(e) 
§  302.26(f) 

§302.32 

§  302.32(b) 

§§  302.32(a)(3),  (4) 

§  302.32(a)(2) 

§302.32(0) 

§  302.32(a)(5) 

§  302.32(a)(1) 

§  302.32(d) 

§302.419 


§302.5 
§  302.5(a) 
§  302.5(b) 


§  302.3(d) 
§302.3(0) 
§302.24(0) 


Federal  Register /Vol.  65,  No.  27 /Wednesday  February  9,  2000 /Rules  and  Regulations  6487 


Subject 


Filing  

Address 

Date  

Improper  filing 

Formal  specifications 

General  requirements  

Contents  

Designation  of  person  to  receive  service 

Subscription  „ 

Memoranda  of  opposition  or  support  

Number  of  copies  

Objections  to  public  disclosure 

Official  Notice  of  facts 

Partial  relevance  of 

Presented  at  oral  argument 

Receipt  after  hearing  

Responsive  

Retention 

Service  (see  Service) 

Table  of  contents/Index  ...x 

Unauthorized 

DOT  DECISIONMAKER: 

Briefs  to  s 

Licensing  cases 

Certification  of  record  to  

Definition  

Final  decision 

Licensing  cases  

Oral  argument 

Licensing  cases  

Petitions  for  reconsideration  

Review  of  Administrative  Law  Judge  decision  .... 
Tentative  decision 

Exceptions  

ENFORCEMENT  PROCEEDINGS: 

Admissions  as  to  facts  and  documents 

Complaints: 

Fonnal 

Informal  

Insufficiency  of 

Consolidation  of  proceedings  

Evidence  of  previous  violations  

Generally 

Hearings „ 

Modification  or  dissolution  of  enforcement  action 

Motions  to  dismiss  

Motions  for  summary  judgment 

Settlement  proceedings  

EVIDENCE: 

Exhibits  

Generally 

Objections  to , 

Offers  of  proof _ 

Official  notice  of  facts  in  certain  documents  

Partial  relevance  of 

Previous  violations 

Records  in  other  proceedings  

EXAMINERS  (see  Administrative  Law  Judges) 
EXCEPTIONS: 

Administrative  Law  Judge's  rulings  

Initial  decisions  

Licensing  cases  

Recommended  decisions  

Request  for  oral  argument 

Tentative  decisions  

Waiver 

EXEMPTION  PROCEEDINGS: 
Application: 

Answers  to 

I  Contents  of  

\  Filing  of  

Incomplete  

Posting  of 

Service  of 


Old  mle 


§302.3  

§302.3(a)  

§302.3(a)  

§302.4e  

§302.3(b)  

§302.4  

§302.4(a)  

§302.4(c) 

§  302.4(b)  

§  302.6(c) 

§  302.3(c) 

§  302.39(b)  

§302.24(n)  

§302.24(1)  

§302.32(b)  

§302.24(k) 

§302.6  

§302.7  :... 

§302.3(d)  

§302.4(f)  

§302.31  

§302.1755 m 

§302.22(d)  

§  302.22a  

§302.36  

§302.1757  

§302.32  

§302.1756  

§302.37  

§302.38  

§302.29  

§302.30  : 

§302.212 

§302.201  

§302.200  ., 

§302.203 

§302.210a  

§302.216  

§§302.200-217  

§302.213  

§302.218  

§302.212  

§302.212  

§302.215  

§§  302.24(g).  (h)  

§302.24(c) 

§302.24(d)  

§  302.24(f)  

§302.24(n)  

§302.24(1)   

§302.216  

§302.24(j) _... 

§302.24(e)  

§302.30  

§302.1754  

§302.30 

§302.32  

§302.30  

§302.33  

§302.406  

§302.402  

§302.401  

§302.405  

§302.404  

§302.403  


New  rule 


§302 
§302 
§302 
§302 
§302 
§302 
§302 
§302 
§302 
§302 
§302 
§302 
§302 
§302 
§302 
§302 
§302 
§302 


3<a) 

3(a) 

3(d) 

3(b) 

4 

4(a)(2) 

4(a) 

4(b) 

706(b)(2) 

3(c) 

12 

24(g) 

24(e) 

36(b) 

24(h) 

6 

3(f) 


§  302.4(a)(3) 
§  302.6(c) 

§302.35 

§302.218 

§302.31(b) 

§§302.2,  18 

§302.38 

§302  220 

§302.36 

§302.219 

§30Z14 

§302.32 

§302.33 

§302.34 

§302.412 

§302.404 

§302.403 

§  302.404(c) 

§302.410 

§302.413 

§§302.401-420 

§302.415 

§302.419 

§302.411 

§302.402 

§302.417 


§§  302.24(c), 
§302.24(3) 
§  302.24(b) 
§302.24(j) 
§  302.24(g) 
§  302.24(e) 
§302.413 
§302.24(0 


§302.24(1) 

§  302.31(c) 

§302.217 

§302.31(0) 

§302.36 

§302.34 

§302.37 


§302.307 
§302.303 
§302.302 
§302.306 
§302.305 
§302.304 
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Subject 


Old  rule 


New  rule 


Reply  to  answer 
Supportintj  evidence 


DOTs  initiative 
Emergencies 

Cabotage! 
Hearing  reque 
EXHIBITS  {see  al^  Evidence): 

Generally 4 

FARES  (see  Ratei  Fares,  and  Charges) 
FEE  {see  Airport  Rees) 

FINAL  MAIL  RAT^  PROCEEDINGS  {see  Mail  Rate  Proceedings) 
FINAL  ORDERS  {iee  Orders) 
FITNESS  CASES  {see  Certificate  Cases) 
FOREIGN  AIR  CARRIER  PERMIT  CASES: 
Application: 

Answers  lb 

Contents  pf  

Incomplete  

Replies  tot  answers 


Service  ol 
Supporting 
Verificati 
Non-hearing 
Generally   . 


evider)ce 


ocedures 


§302.407  ... 
§302.402(0) 
§302.409  ... 
§302.410  ... 
§  302.402(d) 
§302.408  .... 

§302.24(9) 


Oral  evidentiaiy  hearing  proceedings 

Petition  for  

HEARINGS:  I 

Airport  fee  dispute  proceedings 

Argument  befqre  Administrative  Law  Judge  

Change  in  ratas,  fares,  or  charges 

Consolidated  (jsee  Consolidation  of  Proceedings) 

Documents  of  partial  relevance  

Enforcement  proceedings  

Evidence  {see  Evidence) 

Expedition  of  

Generally 

Intervention  

Licensing  case  5  

Notice 

Offers  of  proof 

Official  notice  of  facts  in  certain  documents  

Participation  b"  non  parties  

Receipt  of  docjments  after  hearing  

Records  in  otfifer  proceedings  

Request  for,  011  application  for  exemption  

Shortened  proi«dure  

Transcnpts 

INITIAL  DECISION 

Answer  in  sup|»ort  or  opposition 

Contents 

Effect  of 

Licensing  case  s  

Exceptioni ;  to  

Oral  argument  i  

Orders  declining  review  , 

Petitions  for  di^retionary  review 

Service 

Scope  

INITIAL  FITNESS  CERTIFICATE  CASES  (see  Certificate  Cases) 
INSTITUTING  ORCERS  {see  Orders) 
INTERROGATORIES  (see  Depositions) 
INTERVENTION: 

Generally 

JOINDER  OF  COMPLAINTS  OR  COMPLAINANTS 
JOINT  PLEADING!  1: 

Enforcement  c  jses 

Licensing  case  s 
LAW  JUDGE  (see  ^dministrative  Law  Judges) 
LICENSING  CASE  >  (see  Certificate  Cases;  Foreign  Air  Canier  Pemnit  Cases 
MAIL  CONTRACT!  1: 

Complaint  agajnst  contract 

Data  supporting  contract 

Explanation  of  [contract 


§302.308 

§302.302(0) 

§302.310 

§302.311 

§  302.303(d) 

§302.309 

§§  302.24(c),  (d) 


§302.1740(c) 

§302.1704  

§302.1713 

§302.1705!!!!!!!!!!!..!!!!!!!. 

§302.1710 

§302.1707 

§302.1712(8)   

§§302.1701-1713,  1740- 
1790. 

§302.1751-1757  

§302.1712(b)  

§302.61 1(b)  

§302.25  

§302.506  

§302.24(1) 

§302.213  

§302.14(a)  

§302.24  

§302.15  

§302.1751  „ 

§302.24(b)  

§302.24(f)  

§302.24(n)  

§302.14(b)  

§302.24(k) 

§302.240) 

§302.408  

§302.35  

§§302.24(1),  (m)  

§302.28(b)  

§302.27(b)  

§302.27(c) 

§302.1753  

§302.1754  

§  302.28(a)(5)  

§302.28(0) 

§302.28  

§302.27(b)  

§302.27(a)  


§302.15  

§302.13  

§302.13  

§302.1708 

§§302.1505-1507 

§302.1503  

§302.1503 


§  302.204(a) 

§302.202 

§302.209 

§  302.204(b) 

§302.203 

§§  302.202(a),  205 

§302.206 

§302.207 

§§302.201-220 

§§302.214^220 
§302.208 

§  302.606(b) 

§302.29 

§302.706 

§  302.24(e) 
§302.415 

§302.1 1(e) 

§302.23 

§302.20 

§302.214 

§302.23 

§302.24(1) 

§  302.24(g) 

§302.19 

§  302.24(h) 

§  302.24(f) 

§302.309 

§302.15 

§302.28 

§  302.32(b) 

§302.31(0) 

§  302.31(d) 

§302.216 

§302.217 

§  302.32(a)(5) 

§302.32(0) 

§302.32 

§302.31(0) 

§302.31  (a)(1) 


§302.20 
§  302.404(d) 

§  302.404(d) 
§302.204(0) 


§§302.721-723 

§302.719 

§302.719 
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Subject 

Filing  of  contract 

Petition  for  reconsideration '. 

Service  of  contract  

MAIL  RATE  CONFERENCES: 

Availability  of  data  to  Postal  Service  

Conditions  upon  participation  

Compliance  report  

Non-disclosure  of  information 

Signed  statement  required  

DOT  analysis  of  data  for  submission  of  answers  .. 

Effect  of  conference  agreements  

Information  to  be  requested  from  carrier 

Participants  in  conferences  

Post  conference  procedure  

Scope  of  conferences 

Time  of  commencing  and  terminating  cenference  . 

Waiver  of  participant  conditions  

MAIL  RATE  PROCEEDINGS: 

Evidence  

Furttier  procedures  

Hearing  

Institution  of  proceedings 

Objections  and  answers  to  show  cause  order 

Order  to  show  cause  

Parties  and  persons  other  than  parties  

MILEAGE  FEES 

MODIFICATION  OF  ENFORCEMENT  ACTION  

MOTIONS  (see  also  Petitions): 

Answers  to 

Appeals  from  mlings  of  Administrative  Law  Judges 

Briefs  

Consolidation  of  proceedings  

Enforcement  cases 

Continuances  and  extension  of  time  

Disposition  of  

Effect  of  pendency 

Expedition  of  case  

For  suspension  of  operating  authority  pendente  lite 

For  modification  or  dissolution  of  orders 

Form  and  contents 

Generally 

Oral  arguments  

Substitution  of  parties  

To  correct  transcripts , 

To  dismiss  and  for  summary  judgment  

To  dismiss  formal  complaint  

To  file  unauthorized  documents  

To  modify  scope  in  Licensing  cases  

To  quash  or  modify  subpoena 

To  whom  motions  addressed 

To  withhold  information  from  public  disclosure  

NON-HEARING  PROCEDURES  

Licensing  cases 

OBJECTIONS  (see  also  Answers): 

To  Public  Disclosure  of  Information  

OFFERS  OF  PROOF  

OFFICIAL  NOTICE  

ORAL  ARGUMENTS: 

Before  DOT  decisionmakers  

Request  for  leave  

Rules  on  documentary  evidence 

Before  Administrative  Law  Judges  

Discretionary  review  

Licensing  cases  

Waivers 

ORAL  EVIDENTIARY  HEARINGS  (see  Hearings) 
ORDERS: 

Declining  review  of  initial  decisions 

Dismissal: 

Airport  fee  dispute  proceedings  

Enforcement  complaints  

Licensing  cases  

Establishing  further  procedures  (Licensing  cases)  .. 
Final  


Old  mie 


§302.1502 
§302.1508 
§302.1504 


§302.317  .... 
§302.314  .... 
§  302.314(d) 
§  302.314(a) 
§  302.314(b) 
§302.316  .... 

§302.319  

§302.315  

§302.313  

§302.318  

§302.312  

§302.321  

§302.320  


§302.308  

§302  306,307 

§302.309  

§302.302  

§302.305  

§302.303  

§302.301,  302 

§302.21  

§302.218 


§302.18(0) 

§302.18(f)  

§302.18(d)  

§302.12  

§302.2108  

§302.17 

§302.18(6)  

§302.18(g)  

§302.14(3)  

§302.217  

§302.218  

§302.18(b)   

§302,18  

§302.18(d)  

§302.10 

§302.24(m)  ...... 

§302.212  

§302.204  

§  302.4(f)   

§302.1720(0) 

§302.19(f)  

§30218(a)   

§§  302.39(b),  (e), 

§302.35  

§302.1712(3)  .... 


(f) 


§302.39  

§  302.24(f)  

§302.24(n)  ... 

§302.32  

§302.32(3)   .... 
§  302.32(b)  .... 

§30225  

§  302.28(a)(5) 

§302.1756  

§302.33  


§  302.28(c) 


§§302  61 1(c) 

§302.205  

§302. 1750(a)(2) 

§302.1750  

§302.36  


(d) 


New  rule 


§302.718 
§302  724 
§302.720 

§302.714 

§302.711 

§302.71 1(d) 

§302.711(3) 

§302.71 1(b) 

§302.713 

§302.716 

§302.712 

§302.710 

§302.715 

§302  709 

§  302.708(b) 

§302.717 

§302  706(c)  ■ 
§302.705 
§302.706 
§302.702 
§302  704 
§302.703 
§  302.706(b) 
§  302.27(c) 
§302419 

§302.1 1(c) 

§302.1 1(h) 

§302.11(d) 

§302.13 

§302.410 

§302.9 

§302.1 1(g) 

§302.11(0 

§302.11(e) 

§302418 

§302.419 

§302. 11(b) 

§302.11(3) 

§30211(d) 

§302. 10(b) 

§302.28(1) 

§302.411 

§302.405(0) 

§  302.6(c) 

§302.21 2(b) 

§  302.25(f) 

§302.11(3) 

§§  302.1 2(d).  (e) 

§302.15 

§302.207 

§302.12 

§302.24(j) 
§  302.24(g) 

§302  36 

§302.36(3) 

§  302.36(b) 

§302.29 

§  302.32(a)(5) 

§302.219 

§302.37 


§  302.32(c) 

§§  302.606(c),  (d) 

§302.406 

§  302.21 0(3)(3) 

§302.210 

§302.38 
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Subject 


Old  rule 


New  rule 


Airport  feje  dispute  proceedings  

Licensina  cases  

Mail  contacts  

Mail  rate  iproceedings  

Instituting  oral  evidentiary  hearing: 

Airport  fae  dispute  proceedings  

Licensing  cases  

Mail  rate  proceedings  

Instituting  investigation  of  rates,  fares,  and  charges 
Show  cause: 

Licensing  cases  

Mail  ratelproceedings 

PARTIES: 

Appearances  of 

Defined 

Enforcement  >roceedings 

Licensing  casas  

Mail  rate  proceedings  

Participation  iy  Air  Carrier  Associations  

Persons  othef  ttian  parties  

Sutjstitution  of  

PETITIONS: 

Determlnatiori  of  rates,  fares,  or  charges ; 

Discretionary  review  (see  Discretionary  Review) 

Filing  Time  

Institution  of  nail  rate  proceedings  

Intervention  

Orders  subje<  t  to  reconsideration  

Repetitive  

Reconsiderati  an 

Rulennal<ing  

PREHEARING  CC^NFERENCE  

Actions  dunn(  t 
Enforcement 
Purposed  §3^2.23{a) 
Report  of 

Scope  

PROCEEEDINGSl 

Airport  fee  di;  pute  proceedings 


)roceeding 


Consolidation  of  {see  Consolidation) 

Contemporan  >ous  consideration  (see  Consolidation) 

Enforcement 

Exemption 

Licensing  cas^s 

Mail  rate 

Rates,  fares. 


,  ind  charges 
PUBLIC  DISCLOSURE  OF  INFORMATION: 
Documents 


Generally 
Objection  to  tiy  government 
Oral  testimon  / 
RATES,  FARES, 
Airport  Fees): 
Institution  of 
Order  of  investigation 
Petition 

Contents 

Dismissep 

Service 
Suspension  dl  tariffs 

Answers 

Complair|ts 

Time  for 
RECOMMENDED! 


AND  CHARGES— PROCEEDINGS  {see  also  Mail  Rate  Proceedings; 


iiling  complaint 

DECISIONS  (see  Decisions) 
Ans^T  in  support  or  opposition 
Contents 
Effect  of  . 
Licensing  ca^s 
Exceptions  to 
Oral  argumer  ts 
Orders  declin  ng  review 
Petitions  for  c  iscretionary  review 
Service 
Scope   . 


§302.621  

§302.1750 

§302.1507(3)  

§302.306  

§302.611(b)   

§302. 1750(a)(1)  .. 
§§302.307,309... 
§302.504  

§302.1 730(d)  

§302.304  

§302.11  

§302.9  

§302.210  

§302.1709  

§302.301  

§302.10(a)  

§302.14  

§302.10  

§  302.502(a)  

§302.37(3)  

§302.303  

§302.15(0) 

§302.37(3)  

§302.37(0) 

§302.37  

§302.38  

§302.23  

§302.23(3)   

§302.211  

§302.23(3)  

§302.23(b)  

§302.23(3)  

§§302.601-621  ... 

§§302.200-217  ... 
§§302.400-410  ... 
§§302.1701-1790 
§§302.300-321  ... 
§§302.500-508  ... 

§  302.39(b)  

§302.39(3)  

§  302.39(d)  

§302.39(0) 

§302.501  

§302.504  

§302.501  

§302.502(3)  

§§302.503  

§  302.502(b)  

§302.505  

§302.505  

§302.505  .'.... 

§302.508  

§302.28(b)   

§  302.27(b)  

§302.27(0)  

§302.1753  

§302.1754 

§302.28(3)(5)  

§302.28(0) 

§302.28  

§302.27(b)  

§302.27(3)  


§302.610 
§302.210 
§302.723(3) 
§302.705 

§302:606(b) 
§  302.21 0(3)(4) 
§§302.703,  705(b) 
§302.505 

§302.21 0(a)(1) 
§302.703 

§302.21(3) 
§302.2,  10(3) 
§302.402 
§  302.21 0(3)(4) 
§  302.706(b) 
§302.10(0) 
§302.19 
§302. 10(b) 

§302.502-503 

§302.14(3) 

§302.302 

§302.20 

§302.14(3) 

§302. 14(c) 

§302.14 

§302.16 

§302.22 

§  302.22(b) 

§302.414 

§302.22(3) 

§302.22(0) 

§302.22(3) 

§§302.601-610 


§302.401-420 
§302.301-311 
§302.201-220 
§302.701-717 
§302.501-507 

§302. 12(b) 
§302.12(3) 
§302.12(f) 
§302.12(0) 


§302 
§302 
§302 
§302 
§302. 
§302. 
§302. 
§302 
§302 
§302. 


502 

505 

503 

503(3) 

504 

503(b) 

506 

506(e) 

506 

507 


§  302.32(b) 

§  302.31(c) 

§  302.31(d) 

§302.216 

§302.217 

§302.32(3)(5) 

§302.32(0) 

§302.32 

§302.31(0) 

§302.31  (a)(2) 
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Subject 

RECONSIDERATION,    REHEARING,    REARGUMENT  (see  Petitions  for  Reconsider 
ation): 

RECORD,  CERTIRCATION  

REPLIES: 

Airport  fee  dispute  proceedings 

Exemption  cases  

Generally 

Licensing  cases  

Motions  

Enforcement  proceedings 

RESPONSIVE  DOCUMENTS  (see  Answers;  Replies): 

REVIEW  (see  Discretionary  Review): 

ROUTE  PROCEEDINGS  (see  also  Certificate  Cases): 

Intemational  route  awards  

RULEMAKING  PETITIONS  

SERVICE: 

Airport  fee  dispute  proceedings 

By  the  Department 

Date  of „ ".." 

Enforcement  complaints  

Exemption  cases  r....„ 

Generally 

Licensing  cases 

Mail  rate  petitions  

Persons  eligible  for  service  

Procedures 

Proof  of  

Rates,  fares,  and  cfiarges  complaints ^... 

Where  to  be  made 

SETTLEMENT  OFFERS: 

Enforcement  proceedings : 

Public  disclosure 

SHORTENED  PROCEDURE  

SHOW  CAUSE  ORDERS  (see  Orders): 

SUBPOENAS  

SUSPENSION  OF  PRACTICE  BEFORE  DOT 

TARIFFS: 

Complaints  requesting  suspension 

TEMPORARY  RATE  PROCEEDINGS  

TENTATIVE  DECISIONS  (see  Decisions): 
TESTIMONY  (see  Witnesses): 
TIME: 
•     Computation  of  

Continuances  of 

Extensions  of  

Licensing  cases  

TRANSCRIPTS  OF  HEARINGS .Z^.O'Z 

U.S.  AIR  CARRIER  CERTIFICATION  (see  Certificate  Cases): 
VERIFICATION: 

Licensing  cases 

WAIVERS  OF  PROCEDURAL  STEPS  

WITNESSES: 

Attendance  fees  and  mileage 

Cross-examination  by  nonparties  

Depositions  :. 

Objections  to  public  disclosure  of  testimony 

Represented  by  counsel 

Subpoenas  

VIOLATIONS— EVIDENTIAL  STATUS  IN  ENFORCEMENT  PROCEEDINGS  


Oldnjle 


§§302.22(d),  27(a),  29(a) 

§302.609 

§302.407  

§  302.6(b)  

§i3a2.18(c)  ..'.ZZZZ' 
§302.209  

§§302.1701-1790  

§302.38  

§§302.605(0(1).  (d)(1)  ... 

§302.8(a)(1)  

§  302.8(f)   

§  302.204(a)  

§302.403  

§302.8  

§302.1705  

§302.303(C)  

§302.8(C)  

§  302.8(b)  

§  302.8(e)  

§  302.502(b)  

§  302.8(d)  

§302.215  

§302.215(d)   

§302.35  

§302.19  

§302.11(3)  

§302.505  

§302.310  

* 

§302.16  

§302.17  : 

§302.17  

§§302.1706,  1711  

§302.24(1) , 

§302.1707  

§302.33  

§302.21  

§302.14(b)  

§302.20  

§302.39(0) 

§302.11(8)  

§302r19  ; 

§302.216  


New  rule 


§302.31  (b) 

§302.605 
§302.308 
§  302.6(b) 
§  302.204(b) 
§302,1 1(c) 
§302.408 


§302.201-220 
§302.16 

§§302  603(g)(1) 
§  302.7(a)(1) 
§  302.7(f) 
§  302.404(e) 
§302.304 
§302.7 
§302.203 
§  302.702(d) 
§  302.7(c).  (g) 
§  302.7(b) 
§  302.7(e) 
§  302.503(b) 
§  302.7(d) 

§302.417 
§302.41 7(d) 
§302.15 

§302.25 
§  302.25(f) 

§302.506 
§302.707 


§302.8 
§302  9 
§302.9 
§302  209 
§302.28 


§302.206 
§302.37 

§302.27(0) 

§302.19 

§302.26 

§302.12(0) 

§302.27(8) 

§302.25      , 

§302.413 


(d)(1) 


(h) 


Issued  in  Washington.  DC.  on  January  24, 
2000. 

Robert  S.  Goldner, 

Acting  Deputy  Assistant  Secretary  for 

Aviation  and  International  Affairs. 

[FR  Doc.  00-2554  Filed  2-8-00;  8:45  am) 
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Part  m 


Department  of 
Transportation 


Coast  Guard 


46  CFR  Parts  2,  30,  et  aL 
Frequency  of  Inspection;  Final  Rule 
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department!  of  transportation 

Coast  Guard 

46  CFR  Parts  t,  30,  31,  52,  61,  71,  90, 
91,  98, 107,  lip,  114, 115, 125, 126, 132, 
133, 134, 167,  |69, 175, 176, 188, 189, 
195,  and  199 

[USCG-1 999-49^6] 

RIN2115-AF73 


Frequency  of  fispection 

agency:  Coast 
action:  Final 


2uaid.  DOT. 
e. 


ril 


The 


\iBar( 


our 


,  reasc  ns: 


SUMMARY: 

vessel  inspectif)n 
introduce  a  5- 
Inspection  eye 
Coast  Guard 
to  harmonize 
internationally 
This  rulemakir  g 
following 
schedules  with 
to  establish  an 
giving  industry 
scheduling 
parity  between 
and  all  other 
vessels.  The 
rule  to  result  i 
and  paperwork 
Guard  vessel  i 
certification 


Zoast  Guard  amends  its 
regulations  to 
Certificate  of 
e  in  accordance  with  the 
Authorization  Act  of  1996 
inspections  with  most 
required  certificates, 
is  necessary  for  tho 
to  align  inspection 
international  protocols; 
examination  process 
additional  latitude  in 
instjections;  and  to  create  a 
small  passenger  vessels 
Ct>ast  Guard-inspected 
Guard  expects  this 
a  reduction  in  the  time 
associated  with  Coast 
I  spections  for 


Cc  ast  I 


DATES:  This  final  rule  is  effective 
February  4,  2000. 

ADDRESSES:  Co  nments  and  material 
received  from  the  public,  as  well  as 
documents  me  itioned  in  this  preamble 
as  being  availa  )le  in  the  docket,  are  part 
of  docket  USC(  1-1999-4976  and  are 
available  for  inspection  or  copying  at 
the  Docket  Mai  lagement  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW.. 
Washington,  D^,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holida  's.  You  may  also  find  this 
docket  on  the  I  itemet  at  http:// 
dms.dot.gov. 


tlis 
Dnn 


FOR  FURTHER 

questions  on 

Commander 

Standards 

(G-MSR-2) 

202-267-1200 

viewing  the 

Walker.  Chief, 

Transportation 

9329. 


SUPPLEMENTAR  '  INFORMATION 


Regulatory  Hi^ory 

On  Novemb«  r 
a  notice  of  pro  )osed 


tr^ORMATION  CONTACT:  For 
rule,  call  Lieutenant 
Darcy.  Office  of 
Evaluation  and  Development 
Cqast  Guard,  telephone 

For  questions  on 
dokket,  call  Dorothy 
Dockets,  Department  of 
telephone  202-366- 


15. 1999,  we  published 
rulemaking 


(NPRM)  entitled  "Frequency  of 
Inspection.  Alternate  Hull  Examination 
Program  for  Certain  Vessels,  and 
Underwater  Surveys  for  Passenger, 
Nautical  School,  and  Sailing  School 
Vessels"  in  the  Federal  Register  (64  FR 
62018).  We  received  49  letters 
commenting  on  the  proposed  rule. 
Several  comments  requested  a  public 
hearing,  mainly  concerning  the 
provisions  of  the  Alternate  Hull 
Examination  and  Underwater  Survey 
Programs.  We  do  not  plan  to  hold  a 
public  hearing  on  the  ft«quency  of 
inspection  requirements  in  this  rule. 

Background  and  Purpose 

Our  review  of  the  conmients  to  the 
NPRM  revealed  strong  public  interest  in 
the  Alternate  Hull  Examination  and 
Underwater  Survey  portions  of  this 
rulemaking.  As  a  result  of  this  public 
interest,  we  have  decided  to  create  a 
new  docket  (USCG-2000-6858)  entitled, 
"Alternate  Hull  Examination  Program 
for  Certain  Passenger  Vessels,  and 
Underwater  Surveys  for  Passenger, 
Nautical  School,  and  Sailing  School 
Vessels,"  and  re-examine  the  provisions 
concerning  the  Alternate  Hull 
Examination  and  Underwater  Survey 
programs.  Comments  to  the  NPRM 
concerning  the  Alternate  Hull 
Examination  and  Underwater  Survey 
Programs  will  be  included  in  the  new 
docket.  Therefore,  you  do  not  need  to 
resubmit  any  comments  already 
submitted  to  the  NPRM. 

This  final  nde  only  establishes  a  5- 
year  Certificate  of  Inspection  cycle  to 
harmonize  our  inspections  with 
internationally  required  certificates.  We 
are  publishing  the  final  rule  to  establish 
the  frequency  of  inspection 
requirements  to  meet  the  International 
Convention  for  the  Safet)'  of  Life  at  Sea. 
1974  and  the  International  Convention 
on  Load  Line  compliance  date  of 
February  3.  2000. 

Frequency  of  Inspection 

On  October  31,  1988.  the  International 
Maritime  Organization  (IMO)  convened 
the  International  Conference  on  the 
Harmonized  Systems  of  Survey  and 
Certification  to  adopt  the  Protocol  of 
1988  relating  to  the  International 
Convention  for  Safety  of  Life  at  Sea 
(SOLAS),  1974,  and  the  Protocol  of  1988 
relating  to  the  International  Convention 
on  Load  Lines,  1966.  By  adopting  these 
1988  Protocols,  IMO  standardized  the 
term  of  validity  for  certificates  and 
intervals  for  vessel  inspections  required 
by  the  Conventions.  These  1988 
Protocols  will  enter  into  force  as 
international  law  on  February  3,  2000. 
As  party  to  the  SOLAS  Convention,  and 
the  International  Convention  on  Load 


Lines,  the  U.S.  ratified  the  1988  Protocol 
on  July  1.  1991.  Section  605  of  the  Coast 
Guard  Authorization  Act  of  1996,  Public 
Law  104-324.  codified  at  Title  46  of  the 
United  States  Code  (U.S.C.)  section  3307 
was  amended  to  require  vessel 
inspections  for  certification  once  a  year 
or  once  every  5  years,  depending  on 
vessel  type.  Previously,  vessels  were 
inspected  for  certification  once  a  year, 
or  once  every  2  or  3  years,  depending 
on  vessel  type. 

This  rulemaking  aligns  the  term  of 
-  validity  for  a  Certificate  of  Inspection 
(COI)  and  the  type  of  inspections 
required  during  the  term  of  the  COI  with 
the  standards  prescribed  in  the  1974 
SOLAS  Convention.  Adopting  a  5-year 
COI.  with  interval  annual  inspections, 
and  a  periodic  inspection  will  ensure 
that  U.S.  vessels  meet  international 
standards  and  comply  with 
international  law.  These  changes  will 
also  provide  vessel  owners  and 
operators  with  more  flexibility  to 
schedule  required  inspections  and 
reduce  paperwork  associated  with  these 
inspections. 

Discussion  of  Comments  and  Changes 

The  following  is  a  summary  of  the 
comments  we  received  concerning  the 
frequency  of  inspection  section  to  the 
NPRM,  and  the  changes  made  to  the 
regulatory  text  in  response  to  those 
conunents. 

General 

(1)  Six  conmients  expressed  support 
for  the  Coast  Guard  initiative  to  bring 
certification  and  inspection 
requirements  in  line  with  international 
standards.  Three  comments  pointed  out 
that  the  changes  make  good  economic 
sense  and  go  a  long  way  to  eliminating 
inspection  creep. 

(2)  One  comment  stated  that  issuing 
5-year  certificates  will  minimize  the 
number  of  vessels  operating  on 
temporary  certificates  and  eliminate 
burdensome  paperwork. 

We  envisioned  a  reduction  in  the  use 
of  temporary  certificates  as  a  result  of 
the  changes  in  this  rule.  However,  we 
may  initially  have  to  issue  COIs  with  a 
validity  of  less  than  5  years  to  coincide 
with  the  dates  of  the  5-year  SOLAS  and 
the  International  Convention  on  Load 
Lines  documents. 

(3)  Two  comments  stated  that  the  45- 
day  comment  period  was  too  short  and 
leaves  the  Coast  Guard  with  little  time 
to  evaluate  public  comment.  One 
comment  noted  the  short  amount  of 
time  between  the  end  of  the  comment 
period  and  the  February  3.  2000. 
compliance  date  for  international 
requirements. 
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We  agree  that  the  45-day  comment 
period  may  have  been  too  optimistic  for 
proposed  changes  concerning  the 
Alternate  Hull  Examination  and 
Underwater  Survey  programs.  For  this 
reason,  we  are  taking  additional  time  to 
evaluate  the  provisions  on  these 
programs.  However,  we  have  thoroughly 
considered  all  comments  for  the 
frequency  of  inspection  provisions.  We 
determined  that  harmonizing  our 
inspections  with  internationally 
required  certificates  will  lessen  the 
burden  and  create  greater  flexibility  for 
industry. 

(4)  One  comment  opposed  the 
extension  of  the  inspection  period  for 
small  passenger  vessels.  The  comment 
recommended  increasing  frequency  of 
inspections  or  providing  better  training 
to  Coast  Guard  inspectors.  The  comment 
suggests  that  increasing  the  period 
between  inspections  reduces  the  time 
inspectors  are  on  the  boats  and 
increases  the  risk  of  catasttophic  failure. 

The  changes  in  this  rule  will  not 
extend  the  inspection  period. 
Inspections  of  vessels  will  continue  to 
be  conducted  annually.  Only  the 
issuance  of  the  CO!  and  term  of  validity 
is  being  changed  by  this  project.  In 
addition,  aiuiual  inspections  cein  be  as 
extensive  as  the  attending  marine 
inspector  deems  necessary.  Annual 
inspections  could  be  more  extensive 
due  to  the  condition  of  the  vessel  or 
problems  found  with  the  vessel.  The 
issue  of  training  for  Coast  Guard 
inspectors  is  outside  the  scope  of  this 
rulemaking. 

(5)  One  comment  pointed  out  that  the 
NPRM  did  not  mention  how  the  Coast 
Guard  would  phase-in  the  new 
inspection  cycle.  The  comment  asks 
whether  all  COI  renewals  after  the 
effective  date  of  the  final  rule  will 
reflect  the  new  requfrements. 

A  NVIC  is  being  developed  in 
conjunction  with  this  rulemaking  to 
provide  guidance  on  how  to  transition 
a  vessel  from  the  current  siuT^ey  and 
certification  system  to  the  harmonized 
system.  The  date  of  introduction  of  the 
harmonized  system  of  siuvey  and 
certification  for  a  specific  U.S.  flag 
vessel  should  be  agreed  upon  between 
the  owner  or  operator  and  the  cognizant 
Officer  in  Charge,  Marine  Inspection 
(OCMI).  This  agreed  upon  date  may  be 
the  date  of  drydocking  or  the  date  of 
repairs  or  renovation.  In  any  case,  the 
date  would  not  be  later  than  the  latest 
expfration  date  of  the  vessel's  SOLAS, 
International  Convention  on  Load  Lines, 
or  International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL)  certificates.  (As  of  February 
3,  2000,  MARPOL  certificates  will  be 
issued  with  a  5-year  term  of  validity.) 


Vessels  vdth  2  or  3-year  COIs,  not 
required  to  have  SOLAS  certificates, 
will  be  issued  a  5-year  COI  when  their 
current  COI  expires  and  upon 
completion  of  that  inspection  for 
certification. 

Anniversary  Date 

(6)  One  comment  suggested  that  a 
constant  anniversary  date  will  make 
harmonization  with  the  new  COI 
schedule  and  drydock  dates  very 
difficult.  The  comment  emphasizes  that 
regulatory  events  should  meld  with  the 
business  cycle  of  vessels,  which 
includes  a  credit  drydock.  The  comment 
also  requests  the  Coast  Guard  to  clarify 
whether  a  vessel  will  retain  its 
anniversary  date  when  it  has  been  taken 
out  of  service  and  then  brought  back 
into  service. 

This  rulemaking  only  affects  the 
anniversary  date  of  the  COI  to 
harmonize  with  international  standards. 
The  vessel  owner  or  operator  should 
discuss  harmonizing  drydock  dates  with 
COIs  when  they  speak  with  the  OCMI  to 
establish  the  COI  anniversary  date.  For 
vessels  taken  out  of  service,  their 
anniversary  date  will  not  change  unless 
their  deactivation  extends  beyond  the 
validity  of  SOLAS,  International 
Convention  on  Load  Lines,  or 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL)  certificates  or  COIs. 

Applicability 

(7)  One  comment  pointed  out  that  oil 
spill  response  vessels  (OSRVs)  and  oil 
spill  response  barges  are  not  included  in 
the  regulations.  The  comment 
recommended  that  these  vessels  be 
addressed  in  some  manner. 

OSRVs  are  inspected  under 
subchapter  I,  Cargo  and  Miscellaneous 
Vessels.  The  revisions  to  subchapter  I  in 
this  final  rule  apply  to  OSRVs. 

(8)  One  comment  stated  that  the  Coast 
Guard  should  include  offshore  supply 
vessels  (OSVs)  into  the  regulations. 

Offshore  supply  vessels  are  addressed 
in  46  CFR  subchapter  L  of  the  Coast 
Guard's  regulations.  This  final  rule 
amends  the  inspection  and  certification 
requirements  for  OSVs  in  46  CFR 
126.50, 126.420. 126.510.  126.520,  and 
126.530.  ^ 

Equipment  and  System  Inspections 

(9)  Four  comments  pointed  out  the 
importance  of  eiligning  equipment  and 
system  inspections  with  the  5-year 
inspection  cycle.  One  comment  stated 
that  the  alignment  of  pressure  vessel 
inspections  with  the  5-year  inspection 
for  certification  is  a  welcomed  change. 

(10)  Three  comments  noted  that  in 

§  61.05-10  the  regulations  still  require 


boiler  inspections  every  2.5  years  and 
would  prevent  an  owner  from  selecting 
the  third  anniversary  option  for  a 
periodic  inspection. 

In  Table  61.05-10,  Inspection 
Intervals  for  Boilers,  footnote  number  2 
explains  that  an  entry  of  2.5  in  the  table 
means  "two  tests  or  inspections  must 
occur  within  any  5-year  period,  and  no 
more  than  3  years  may  elapse  between 
any  test  or  inspection  and  its  immediate 
predecessor."  Footnote  number  2  allows 
owners  or  operators  to  select  the  thfrd 
anniversary  options  for  boiler 
inspections. 

Inspection  Creep 

(11)  One  comment  recommended  that 
the  Coast  Guard  should  not  grant  a  3- 
month  extension  beyond  the 
anniversary  date  without  the  approval 
of  the  OCMI.  The  OCMl  needs  the 
ability  to  disqualify  substandard  vessels 
from  automatic  3-month  extensions. 

The  3-month  extension  is  actually  a  3- 
month  window  on  either  side  of  the 
anniversary  date  for  the  annual  or 
periodic  inspections.  This  extension 
does  not  apply  beyond  the  validity  of 
the  COI.  In  addition,  the  OCMI  retains 
the  authority  to  limit  the  operations  or 
requfre  corrective  action  due  to  the 
condition  of  the  vessel  at  anytime 
during  the  validity  of  the  COI. 

(12)  One  comment  suggested  that,  in 
order  to  completely  eliminate 
inspection  creep,  the  wording  in 
§§31.05-10,  91.01-10,  107.211, 
126.250,  169.207,  and  189.01-10  should 
be  changed  to  permit  the  new  COI  to  be 
dated  "5  years  from  the  date  of  the 
previous  COI,"  instead  of  from  the  date 
of  inspection. 

We  determined  that  the  effect  the 
proposed  change  in  the  comment  would 
keep  vessels  out  of  harmonization  with 
international  standards.  For  vessels  not 
wishing  to  harmonize  with  the 
international  standards,  their  COIs  will 
be  dated  5  years  from  the  date  of  the 
previous  COI.  In  order  to  harmonize 
with  SOLAS  certificates,  the  period  of 
validity  will  be  based  on  the  current 
COI  date  to  eliminate  inspection  creep. 
The  flexibility  of  establishing  an 
anniversary  date  is  discussed  in  the 
response  to  comment  5  and  in  a  NVIC 
we  are  currently  developing. 

(13)  Another  comment  recommended 
that  owners  have  a  one-time 
opportxmity  to  "reset"  the  expiration 
date  by  renewing  the  current  COI  early 
or  by  requesting  a  period  of  validity  of 
less  than  5  years  on  an  initial  COI. 

We  agree  that  a  one-time  opportunity 
to  "reset"  the  expfration  date  or  to 
request  a  COI  for  less  than  5-years  will 
allow  for  harmonization  and  eliminate 
inspection  creep.  As  previously  stated. 
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the  Coast  Guard]  is  developing  policy 
guidance  in  a  NVIC  on  the  transition 
from  the  curreni  survey  and  certification 
system  to  the  harmonized  system. 

(14)  Two  comments  recommended 
expressing  the  e  xpiration  date  with  the 
month  and  year  only.  One  comment 
suggested  that  tliere  is  still  a  problem  if 
an  operator  renaws  a  COI  before  the 
expiration  date  i  )f  the  last  COI.  The  new 
date  would  still  be  earlier  than  the  last 
COI  date. 

We  disagree.  The  possibility  of 
inspection  creep  still  exists  with  only 
the  month  and  y  ear  as  the  expiration 
date  of  the  COI. 

Mobile  Offshore  Drilling  Units  (MODUs) 

(15)  One  comment  recommended  that 
the  Coast  Guard  modify  the  inspection 
interval  of  load  <  ests  for  cranes  in 

§  107.361  to  5  y(  ars  to  conform  to  IMO 
and  Coast  Guard  policy. 

'    t  load  tests  for  cranes 
with  IMO  and  Coast 
Guard  inspection  intervals.  Title  46  CFR 
107.260  contains  the  requirements  for 
the  load  test  for  pranes.  We  are 
amending  46  CF  R  107.260(c)(2)  to 
extend  the  inter  ral  for  the  load  test  for 
cranes  from  48  iionths  to  60  months. 
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(17)  Six  comn  ents  noted  that  the 
NPRM  did  not  d  iscuss  the  impact  of  the 
proposed  changes  on  the  Alternate 
Compliance  Protram  (ACP)  and  the 
Streamlined  Inspection  Program  (SIP). 
These  comment! ;  requested  that  the 
Coast  Guard  clai  ify  how  the  proposed 
rule  would  impsct  vessels  in  the  SIP 
and  ACP  prograjns.  One  comment 
recommended  tllat  vessels  enrolled  in 
these  programs  !  hould  not  be  required 
to  undergo  annual  inspections,  only  the 
inspection  for  certification. 

Vessels  enroll  jd  in  the  ACP  and  SIP 
programs  will  b(  i  able  to  have  a  third 
party  complete  I  heir  inspections.  The 
changes  in  this  i  ule  will  have  no  effect 
on  the  ACP  and  SIP  program.  We 


disagree  that  vessels  in  the  ACP  and  SIP 
programs  should  be  allowed  to  avoid 
annual  inspections. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regidatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  A 
final  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  follows: 

This  rulemaking  affects  a  total  of 
10,973  vessels.  Of  these,  5,531  vessels 
are  required  to  change  from  a  2 -year  to 
a  5-year  inspection  interval.  The 
following  types  of  vessels  have  2-year 
certificates:  freight  barges,  freight  ships, 
mobile  offshore  drilling  units  (MODUs), 
industrial  vessels,  oceanographic 
research  vessels,  offshore  supply 
vessels,  sailing  school  vessels,  seagoing 
towing  vessels,  tank  barges,  and  tank 
ships.  The  remaining  vessels  (5,442)  are 
small  passenger  vessels  that  will  change 
from  a  3-year  to  a  5-year  inspection 
interval. 

Potential  benefits  of  the  fi^uency  of 
inspection  changes  include — 

•  A  harmonized  inspection  system 
enabling  vessel  owners  and  operators  to 
receive  their  COI,  SOLAS  certificates, 
and  Load  Line  Certificates 
simultaneously; 

•  Increased  flexibility  for  vessel 
owners  and  operators  by  establishing  up 
to  a  3  month  window  on  either  side  of 
the  COI  anniversary  date  in  which  to 
conduct  inspections;  and 

•  A  reduction  in  the  burden  placed 
on  vessel  owners  decreasing  the  time 
expended  on  required  inspections.  For 
the  next  30  years,  we  estimate  an  annual 
burden  reduction  of  35  minutes  per 
vessel  for  those  in  the  previous  2-year 
COI  cycle,  and  for  vessels  with- previous 
3-year  COIs  we  expect  an  annual  burden 
reduction  of  13.5  minutes  per  vessel. 

We  considered  whether  this  rule 
would  have  an  impact  on  the  currently 
assessed  annual  vessel  inspection  fees. 
The  Coast  Guard  considers  the  impact  to 
be  minimal;  and  therefore,  will  have  a 
negligible  effect  on  the  annual  vessel 
inspection  fee  schedule.  Accordingly, 
this  rule  does  not  change  annual  vessel 
inspection  fees.  However,  we  will 
initiate  a  rulemaking  later  this  year  that 
will  reassess  annual  vessels  inspection 
fees,  and  will  accoimt  for  all  market 
condition  changes. 


Although  this  rulemaking  restructures 
the  inspection  process,  vessels  will 
continue  to  be  inspected  once  per  year. 

Potential  benefits  of  changes  made  to 
load  test  for  cranes  include  a  reduction 
in  the  burden  placed  on  MODU  owners. 
MODUs  will  load  test  their  cranes  every 
five  years  instead  of  every  four  years. 
We  estimate  that  the  132  MODUs  will 
have  an  annual  burden  reduction  of  1 
hour  12  minutes  per  MODU  for  the  next 
20  years.  MODUs  usually  contract  a 
company  to  perform  the  load  tests  for 
cranes. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
ovmed  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  does  not  increase  costs  to 
any  of  the  affected  vessels  and, 
therefore,  does  not  increase  cost  to  small 
entities.  We  estimate  this  rule  slightly 
reduces  their  burden  by  requiring  less 
time  expended  on  inspections.  The 
anticipated  benefits  of  this  rulemaking 
to  small  entities  are  as  follows: 

•  Requiring  a  COI  certificate  once 
every  5  years  instead  of  every  2  or  3 
years  reduces  the  coUection-of- 
information  burden  for  all  portions  of 
the  affected  populations  of  the  industry, 
including  small  entities.  We  determined 
that  this  rule  reduces  the  coUection-of- 
information  burden  over  a  30-year 
period. 

•  The  inspection  cycle  aligns  better 
with  international  standards,  enabling 
vessel  owners  and  operators  to  complete 
several  major  inspections  and  surveys  at 
the  same  time.  This  allows  small 
businesses  to  reduce  their  inspection 
cost  and  increase  their  productivity. 

•  Requiring  annual  inspections  that 
are  less  time  consuming  reduces  the 
number  of  total  inspection  hours  per 
vessel.  The  purpose  of  annual 
inspections  is  to  examine  specific  areas 
of  concern  on  vessels  between  the  COI 
and  periodic  inspections. 

•  The  inspection  cycle  for  small 
passenger  vessels  (changing  from  a  3- 
year  to  a  5-year  inspection  for 
certification  interval)  will  not  include  a 
periodic  inspection.  After  careful 
consideration,  we  determined  that 
periodic  inspections  for  small  passenger 
vessels  increase  industry's  burden  for 
each  inspection  by  an  estimated  7 
minutes  per  vessel  annually.  Therefore, 


Federal  Register /Vol.  65,  No.  27 /Wednesday  February  9.  2000 /Rules  and  Regulations  6497 


the  rule  only  requires  COI  and  annual 
inspections,  reducing  the  inspection 
biuden  from  for  all  small  passenger 
vessels. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a}  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
imderstanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Infoiination 

This  rule  calls  for  two  collections  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  information  collection 
requirements  of  the  rule  are  addressed 
in  the  previously  approved  OMB 
collections  2115-0007  and  2115-0133. 

OMB  Collection  2115-0007 

Title:  Application  for  Vessel 
Inspection  and  Waiver. 

Summary  of  the  Collection  of 
Information:  The  rule  requires  vessel 
owners  and  operators  to  change  the 
frequency  in  which  they  send  an 
"Application  for  Inspection  of  U.S. 
Vessel  (CG-3752)".  These  changes 
revise  the  previously  approved  OMB 
Collection  2115-0007.  This  collection  of 
information  is  affected  by  changes  in  the 
following  sections:  46  CFR  31.01-15, 
91.25-5,  126.420,  169.205,  and  189.25- 
5. 

Need  for  Information:  This 
rulemaking  reduces  the  paperwork 
burden  for  affected  vessels.  Vessel 
owners  or  operators  are  required  to  send 
an  application  (CG-3752)  to  schedule  an 
inspection  for  renewal  of  a  Certificate  of 
Inspection  once  every  5  years,  rather 
than  every  2  or  3  years. 

Proposed  Use  of  Information:  The 
application  provides  the  Coast  Guard 
with  basic  vessel  information  which  is 


necessary  for  the  initial  planning  and 
scheduling  of  inspection. 

Description  of  the  Respondents:  This 
rule  affects  respondents  who  previously 
had  2-  or  3-year  inspection  intervals  for 
their  vessel's  Certificate  of  Inspection 
(COI).  This  rule  implements  a  5-year 
inspection  interval.  Previous  2-year  COI 
vessel  classes  include  freight  barges, 
freight  ships,  industrial  vessels,  mobile 
offshore  drilling  units,  oceanographic 
research  vessels,  offshore  supply 
vessels,  seagoing  tows,  tank  barges,  and 
tank  ships.  Previous  3-year  COI  vessel 
classes  include  small  passenger  vessels. 

Number  of  Respondents:  The 
regulation  affects  10,973  respondents 
that  currently  have  2-  or  3-year 
inspection  intervals. 

Frequency  of  Response:  Vessel  owners 
need  to  respond  once  per  COI  period. 
Completing  and  mailing  the  application 
constitutes  a  response.  The  Coast  Guard 
anticipates  that  2,195  vessels  per  year 
will  get  new  COIs  under  the  new  5-year 
inspection  interval  (10,973  respondents 
affected  by  this  rule/5  years). 

Burden  of  Response:  The  annual  hour 
burden  created  by  the  posting  of  COIs 
for  vessels  with  5-year  COIs  is  549  hours 
(2,195  COI/Year  x  0.25  hours).  We 
expect  operators  to  need  15  minutes  at 
most  to  complete  and  mail  the 
application. 

Estimate  of  Total  Annual  Burden:  The 
annual  burden  attributed  to  this 
collection  for  vessels  with  a  5-year  COI 
is  $21,960  (549  bom's  x  the  private 
industry  wage  rate  of  $40  per  hoiu). 

OMB  Collection  2115-0133 

Title:  Various  Forms  and  Posting 
Requirements  Under  Title  46  CFR 
Concerning  Vessel  Inspections. 

Summary  of  the  Collection  of 
Information:  This  rule  requires  vessel 
owners  and  operators  to  diange  the 
frequency  in  which  they  post  COIs  on 
vessels.  "This  change  revises  and  amends 
the  previously  approved  OMB 
Collection  2115-0133. 

This  collection  of  information  is 
affected  by  the  changes  in  the  following 
sections:  46  CFR  31.05-10,  91.01-10, 
107.211,  115.107,  126.250,  169.207. 
176.107,  and  189.01-10. 

Need  for  Information:  This 
rulemaking  reduces  the  paperwork 
burden  for  affected  vessels.  Vessel 
owners  or  operators  will  renew 
Certificates  of  Inspection  once  every  5 
years,  rather  than  every  2  or  3  years.  An 
application  for  a  Certificate  of 
Inspection  is  necessary  to  allow  a  Coast 
Guard  inspector  to  evaluate  the 
condition  of  a  specific  vessel  and  to 
ensure  it  is  fit  for  the  service  for  which 
it  is  intended.  . 


Proposed  Use  of  Information:  The 
Coast  Guard  uses  the  inspection  for 
certification  to  evaluate  the  condition  of 
a  specific  vessel  and  to  ensure  it  is  fit 
for  the  service  for  which  it  is  intended. 
The  COI  attests  to  that  fitness. 

Description  of  the  Respondents:  This 
rule  affects  respondents  who  ciurently 
have  2-year  and  3-year  COI  interval.  The 
rule  implements  a  5-year  inspection 
interval.  Previous  2-year  COI  vessel 
classes  include  freight  barges,  freight 
ships,  industrial  vessels,  MODUs, 
oceanographic  research  vessels,  offshore 
supply  vessels,  seagoing  tows,  tank 
barges,  and  tank  ships.  Previous  3-year 
COI  vessel  classes  include  small 
passenger  vessels. 

NunWer  of  Respondents:  The 
regulation  affects"'lO,973  respondents 
that  ciurently  have  2-  or  3-year 
inspection  intervals. 

Frequency  of  Response:  Vessel  owners 
need  to  respond  once  per  COI  period. 
The  posting  of  the  certificate  constitutes 
a  response.  The  Coast  Guard  anticipates 
that  2,195  vessels  will  get  new  COIs  per 
year  under  the  new  5-year  inspection 
interval  (10,973  respondents/5  years). 
Burden  of  Response:  The  estimated 
annual  hour  burden  created  by  this 
regulation  is  1,098  hours  (2,195  COI  per 
year  x  0.5  hours).  We  expect  operators 
to  need  30  minutes  to  post  the 
certificate  on  each  ship. 

Estimate  of  Total  Annual  Burden:  The 
annual  burden  attributed  to  this 
rulemaking  is  $43,920  (1.098  hours 
times  the  private  industry  wage  rate  of 
$40  per  hour). 

Public  Comments  on  Collection  of 
Information:  As  required  by  44  U.S.C. 
3507(d),  we  have  submitted  a  copy  of 
this  rule  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review  of  the 
collection  of  information.  The  sections 
are  46  CFR  31.01-15,  31.05-10,  91.01- 
10,  91.25-5,  107.211,  115.107,  126.250, 
126.420.  169.205,  169.207,  176.107, 
189.01-10,  and  189.25-5  46;  and  the 
corresponding  approval  numbers  from 
OMB  are  OMB  Control  Numbers  2115- 
0007  and  2115-0133. 

You  are  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Federalism 

We  have  analyzed  this  rule  luider  E.O. 
13132  and  have  determined  that  it  does 
not  have  implications  for  federalism 
under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regiilatory  actions  not  specifically 
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46  CFR  Part  52 

Reporting  and  recordkeeping 
requirements,  Vessels. 

46  CFR  Part  61 

Reporting  and  recordkeeping 
requirements,  Vessels. 

46  CFR  Part  71 

Marine  safety.  Passenger  vessels, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  90 

Cargo  vessels.  Marine  safety. 

46  CFR  Part  91 

Cargo  vessels,  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  98 

Cargo  vessels,  Hazardous  materials 
transportation,  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

46  CFR  Part  107 

Marine  safety.  Oil  and  gas 
exploration,  Reporting  and 
recordkeeping  requirements,  Vessels. 

46  CFR  Part  110 

Reporting  and  recordkeeping 
requirements,  Vessels. 

46  CFR  Part  114 

Marine  safety.  Passenger  vessels, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  115 

Fire  prevention,  Marine  safety, 
Passenger  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  125 

Administrative  practice  and 
procedure,  Authority  delegation. 
Hazardous  materials  transportation. 
Marine  safety.  Offshore  supply  vessels. 
Oil  and  gas  exploration,  Vessels. 

46  CFR  Part  126 

Authority  delegation,  Hazardous 
materials  transportation.  Marine  safety. 
Offshore  supply  vessels,  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  requirements,  Vessels. 

46  CFR  Part  132 

Fire  prevention.  Hazardous  materials 
transportation.  Marine  safety.  Offshore 
supply  vessels,  Oil  and  gas  exploration. 
Vessels. 

46  CFR  Part  133 

Marine  safety.  Occupational  safety 
and  health.  Oil  and  gas  exploration. 


Reporting  and  recordkeeping 
requirements,  Vessels. 

46  CFR  Part  134 

Hazardous  materials  transportation, 
Marine  safety,  Offshore  supply  vessels, 
Oil  and  gas  exploration,  Provisions  for 
liftboats.  Vessels. 

46  CFR  Part  167 

Fire  prevention.  Marine  safety, 
Reportiiig  and  recordkeeping 
requirements.  Schools,  Seamen,  Vessels. 

46  CFR  Part  169 

Fire  prevention.  Marine  safety, 
Reporting  and  recordkeeping 
requirements,  Schools,  Vessels. 

46  CFR  Part  175 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  176 

Fire  prevention.  Marine  safety, 
Passenger  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  188 

Marine  safety,  Oceanographic 
research  vessels. 

46  CFR  Part  189 

Marine  safety,  Oceanographic 
research  vessels,  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  195 

Marine  Safety,  Navigation  (water), 
Oceanographic  research  vessels. 

46  CFR  Part  199'- 

Cargo  vessels.  Marine  safety,  Oil  and 
gas  exploration.  Passenger  vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  2,  30.  31,  52,  61,  71,  90,  91, 
98,  107,  110,  114,  115,  125,  126,  132, 
133, 134, 167, 169, 175,  176, 188,  189, 
195,  and  199  as  follows: 

PART  2— VESSEL  INSPECTIONS 

1.  Revise  the  authority  citation  for 
part  2  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  43  U.S.C.  1333; 
46  U.S.C.  3103.  3205,  3306,  3307,  3703;  E.O. 
12334,  45  FR  58801,  3  CFR.  1980  Comp.,  p. 
277;  49  CFR  1.46;  subpart  2.45  also  issued 
under  the  authority  of  Act  Dec.  27, 1950,  Ch. 
1155,  sees.  1,2,  64  Stat.  1120  (see  46  U.S.C. 
App.  note  prec.  1). 

§2.01-3    [Amended] 

2.  In  §2.01-3(a),  remove  the  words, 
",  but  less  than  60  days,". 

§2.01-5    [Amended] 

3.  In  §  2.01-5(a),  remove  paragraphs  " 
(a)(3)  and  (4). 
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§2.01-8    [Amendecq 

4.  In  §  2.01-8(b),  remove  "§  176.35-1" 
and  add,  in  its  place,  "§§115.900  and 
176.900". 

5.  In  §2.01-25— 

a.  Remove  paragraph  (a)(l)(v)  and 
redesignate  paragraphs  {a)(l)(vi)  through 
(viii)  as  paragraphs  (a)(l)(v)  through 
(vii),  respectively; 

b.  In  paragraph  (b)(1),  immediately 
following  the  words  "subchapter  I 
(Cargo  and  Miscellaneous  Vessels),"  add 
the  words  "subchapter  K  (Small 
Passenger  Vessels  Carrying  more  than 
150  Passengers  or  with  overnight 
accommodations  for  more  than  49 
Passengers),  subchapter  L  (Offshore 
Supply  Vessels),";  and 

c.  Revise  paragraphs  (a)(4),  (b)(2), 
(e)(2),  and  (!)  to  read  as  follows: 

§2.01-25    International  Convention  for 
Safety  of  Life  at  Sea,  1974. 

(a)*  *  * 

(4)  The  Federal  Communications 
Commission  will  issue  the  following 
certificates: 

(i)  Cargo  Ship  Safety  Radio  Certificate. 

(ii)  Exemption  Certificate. 
***** 

(b)*  *  * 

(2)  For  vessels  other  than  passenger 
vessels,  you  must  contact  the  local 
office  of  the  Federal  Communications 
Commission  to  apply  for  the  inspection 
concerning  the  issuance  of  a  Cargo  Ship 
Safety  Radio  Certificate. 
***** 

(e)  *   *   * 
(2)  The  Federal  Communications 

Commission  issues  the  Exemption 
Certificate,  which  modifies  the  Cargo 
Ship  Safety  Radio  Certificate. 

(f)  Availability  of  Certificates.  The 
Convention  certificates  must  be  on 
board  the  vessel  and  readily  available 
for  examination  at  all  times. 


PART  30— GENERAL  PROVISIONS 

6.  Revise  the  authority  citation  for 
part  30  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  3307, 
3703;  49  U.S.C.  5103,  5106;  49  CFR  1.45, 
1.46;  Section  30.01-2  also  issued  under  the 
authority  of  44  U.S.C.  3507;  Section  30.01- 
5  also  issued  under  the  authority  of  Sec. 
4109,  Pub.  L.  101-380,  104  Stat.  515. 

7.  Add  §  30.10-2a  to  read  as  ft^lows: 

§  30.10-2a    Anniversary  date— TB/ALL. 

The  term  anniversary  date  means  the 
day  and  the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 


PART  31-4NSPECnON  AND 
CERTIHCATION 

8.  Revise  the  authority  citation  for 
part  31  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
2103,  3205,  3306,  3307,  3703;  49  U.S.C.  5103, 
5106;  E.O.  12234,  45  FR  588013  CFR,  1980 
Comp.,  p.  277;  E.O.  12777,  56  FR  54757.  3 
CFR,  1991  Comp.,  p.  351:  49  CFR  1.46. 
Section  31.10-21  also  issued  under  the 
authority  of  Sect.  4109,  Pub.  L.  101-380,  104 
Stat.  515. 

§31.01-1    [Amended] 

9.  In  §  31.01-l{a),  remove  the  words 
"biennially,  annually,"  and  add,  in  their 
place,  the  words  "every  5  years". 

10.  In  §31.01-15,  revise  the  section 
heading  and  paragraph  (a)  to  read  as 
follows: 

§  31 .01  -1 5    Application  for  a  Certificate  of 
Inspection— TB/ALL. 

(a)  You  must  submit  a  vmtten 
application  for  an  inspection  for 
certification  to  the  cognizant  OCMI.  To 
renew  a  Certificate  of  Inspection,  you 
must  submit  an  application  at  least  30 
days  before  the  expiration  of  the  tank 
vessel's  ciurent  Certificate  of  Inspection. 
When  renevving  a  Certificate  of 
Inspection,  you  must  schedule  an 
inspection  for  certification  within  the  3 
months  before  the  expiration  date  of  the 
current  Certificate  of  Inspection. 
***** 

11.  In  Section  31.05-10,  revise  the 
section  heading  and  paragraph  (a)  to 
read  as  follows: 

§  31 .05-1 0    Period  of  validity  for  a 
Certificate  of  Inspection— TB/ALL. 

(a)  A  Certificate  of  Inspection  is  vahd 
for  5  years. 

***** 

12.  In  §  31.10-15,  revise  paragraph  (a) 
and  add  paragraph  (c)  to  read  as  follows: 

§31.10-15    Inspection  for  Certification— 
TB/ALL. 

(a)  After  receiving  an  application  for 
inspection,  the  OCMI  will  inspect  a  tank 
vessel  in  his  or  her  jiu-isdiction  once 
every  5  years.  The  OCMI  will  ensure 
that  every  tank  vessel  is  of  a  structure 
suitable  for  the  carriage  of  flammable 
and/or  combustible  liquids  in  bulk  and 
for  the  proper  grade  or  grades  of  cargo 
the  vessel  carries  while  in  service.  If  the 
OCMI  deems  it  necessary,  he  or  she  may 
direct  the  vessel  to  be  put  in  motion, 
and  may  adopt  any  other  suitable  means 
to  test  the  tank  vessel  and  its 
equipment. 
***** 

(c)  If  the  vessel  passes  the  inspection 
for  certification,  the  OCMI  will  issue  a 
new  Certificate  of  Inspection. 


13.  Revise  §  31.10-17  to  read  as 
follows: 

§  31 .1 0-1 7    Annual  and  periodic 
inspections— TB/ALL. 

(a)  Annual  inspection.  Your  vessel 
must  imdergo  an  annual  inspection 
within  3  months  before  or  after  each 
anniversary  date,  except  as  specified  in 
paragraph  (b)  of  this  section. 

(1)  You  must  contact  the  cognizant 
OCMI  to  schedide  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  appfication  is 
required. 

(2)  The  scope  of  the  annual  inspection 
is  the  same  as  the  inspection  for 
certification  but  in  less  detail  unless  the 
cognizant  marine  inspector  finds 
deficiencies  or  determines  that  a  major 
change  has  occurred  since  the  last 
inspection.  If  deficiencies  are  found  or 

a  major  change  to  the  vessel  has 
occurred,  the  marine  inspector  will 
conduct  an  inspection  more  detailed  in 
scope  to  ensiu«  that  the  vessel  is  in 
satisfactory  condition  and  fit  for  the 
service  for  which  it  is  intended.  If  your 
vessel  passes  the  annual  inspection,  the 
marine  inspector  will  endorse  your 
vessel's  current  Certificate  of  Inspection. 

(3)  If  the  aimual  inspection  reveals 
deficiencies  in  youi  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  OCMI. 

(4)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

(b)  Periodic  inspection.  Your  vessel 
must  imdergo  a  periodic  inspection 
within  3  months  before  or  after  the 
second  or  third  anniversary  of  the  date 
of  yoiu-  vessel's  Certificate  of  Inspection. 
This  periodic  inspection  will  take  the 
place  of  an  annual  inspection. 

(1)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required. 

(2)  The  scope  of  the  periodic 
inspection  is  the  same  as  that  for  the 
inspection  for  certification,  as  specified 
in  §  31.10-15(b).  The  OCMI  will  ensure 
that  the  vessel  is  in  satisfactory 
condition  and  fit  for  the  service  for 
which  it  is  intended.  If  your  vessel 
passes  the  periodic  inspection,  the 
marine  inspector  will  endorse  your 
vessel's  current  Certificate  of  Inspection. 

(3)  If  the  periodic  inspection  reveals 
deficiencies  in  your  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  OCMI. 
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(4)  Nothing  in  jthis  subpart  Limits  the 
marine  inspectoB  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  apsiued  of  the  vessel's 
seaworthiness. 

14.  Add  §  31.l|)-17a  to  read  as 
follows: 

§31.10-17a    Carlincat*  of  Inspection: 
Conditions  of  valifity. 

To  maintain  a  jvalid  Certificate  of 
Inspection,  you  fiust  complete  your 
annual  and  peric^dic  inspections  within 
the  periods  specified  in  §  31.10-17  (a) 
and  (b)  and  your.  Certificate  of 
Inspection  must  be  endorsed. 

§31.10-18    (Ar 

15.  In§31.10-}l8— 
a.  In  paragraph  (d),  remove  the  words 

"biennially  by"  and  add,  in  their  place, 
the  words  "at  th*  inspection  for 
certification  and  the  periodic  inspection 
by"  and  remove  the  words  "Prior  to  the 
biennial  inspection"  and  add,  in  their 
place,  the  words  "Before  the  inspection 
for  certification  i  ind  periodic 
inspection"; 

b.  In  paragraph  (e),  inunediately 
following  the  wprds  "inspection  for 
certification"  adti  the  words  ",  periodic 
inspection,";  and 

c.  In  paragraph  (h),  immediately 
following  the  wdrds  "inspection  for 
certification"  add  the  words  ",  periodic 
inspection,". 

§31.40-1     [Amended] 

16.  In  §  31.40-  1.  immediately 
following  the  wdrds  "international 
voyage."  add  thd  words  "(See  §  30.01- 
6  of  this  chapter  )". 

17.  Revise  §  3i.40-15  to  read  as 
follows: 

§  31 .40-15    Carg  >  Ship  Safety  Radio 
Certificate— T/ALI .. 

Every  tanltshi ) 
installation  on 
must  have  a  Carfe 
Certificate.  Each 
meet  the  require  ments 
Communication 
International 
Life  at  Sea. 

18.  Revise  §  31.40-35  to  read  as 
follows: 


aa : 


equipped  with  a  radio 
international  voyage 
o  Ship  Safety  Radio 
radio  installation  must 

of  the  Federal 
Commission  and  the 
Ctiivention  for  Safety  of 


§31.40-35 

The  Conventitin 
on  board  the 
available  for 

19.  Revise  § 
follows: 


[31 


(a)  The  folic 
for  a  period  of 


Avai^bility  of  Certificates. 

certificates  shall  be 
veisel  and  readily 
examination  at  all  times. 
40-40  to  read  as 


§  31 .40-40    Dura  tion  of  Convention 
certificates— T/AI  .L. 


oWing  certificates  are  valid 
r  ot  more  than  60  months. 


(1)  A  Cargo  Ship  Safety  Construction 
Certificate. 

(2)  A  Cargo  Ship  Safety  Equipment 
Certificate. 

(3)  A  Safety  Management  Certificate. 

(4)  A  Cargo  Ship  Safety  Radio 
Certificate. 

(b)  An  Exemption  certificate  must  not 
be  valid  for  longer  than  the  period  of  the 
certificate  to  which  it  refers. 

(c)  A  Convention  certificate  may  be 
withdrawn,  revoked,  or  suspended  at 
any  time  when  it  is  determined  that  the 
vessel  is  no  longer  in  compliance  with 
applicable  requirements.  (See  §  2.01-70 
of  this  chapter  for  procedures  governing 
appeals.) 

PART  52— POWER  BOILERS 

20.  Revise  the  authority  citation  for 
part  52  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3307,  3703; 
E.O.  12234,  45  FR  58801,  3  CFR,  1980  Comp., 
p.  277;  49  CFR  1.46. 

§52.01-50    [Amended] 

21.  §52.01-50(k)(l),  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  ",  periodic 
inspection". 

PART  61— PERIODIC  TESTS  AND 
INSPECTIONS 

22.  Revise  the  authority  citation  for 
part  61  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  2103, 
3306,  3307,  3703;  E.O.  12234,  45  FR  58801, 
3  CFR  1980  Comp..  p.  277;  49  CFR  1.46. 

§61.05-10    [Amended] 

23.  In  §  61.05-10,  in  Table  61.05-10. 
remove  the  letters  "COI",  wherever  they 
appear,  and  add,  in  their  place,  the 
number  "2.5";  and,  in  Table  61.05-10, 
in  footnote  number  1 ,  remove  the  words 
";  where  COI  is  used,  the  intervals 
coincide  with  the  applicable  vessel's 
inspection  for  certification". 

24.  In  §  61.10-5,  revise  paragraphs  (c), 
(h),  and  (i)  to  read  as  follows: 

§61.10-5    Pressure  vessels  in  service. . 

***** 

(c)  Special  purpose  vessels. 

(1)  If  yoiu  vessel's  Certificate  of 
Inspection  is  renewed  annually,  the 
following  must  be  examined  under 
operating  conditions  at  each  inspection 
for  certification:  all  tubular  heat 
exchangers,  hydraulic  acciunulators, 
and  all  pressure  vessels  used  in 
refrigeration  service. 

(2)  If  your  vessel's  Certificate  of 
Inspection  is  renewed  less  often  than 
annually,  the  following  must  be 
examined  under  operating  conditions 
twice  every  5  years:  all  tubular  heat 


exchangers,  hydraulic  accixmulators, 
and  all  pressure  vessels  used  in 
refrigeration  service. 

(3rNo  more  than  3  years  may  elapse 
between  any  examination  and  its 
immediate  predecessor. 
***** 

(h)  Pneumatic  tests. 

(1)  Pressure  vessels  that  were 
pneumatically  tested  before  being 
stamped  with  the  Coast  Guard  Symbol 
must  be  examined  internally  twice 
every  5  years  and  examined  externally 
at  each  Inspection  for  Certification.  No 
more  than  3  years  may  elapse  between 
any  external  examination  and  its 
inunediate  predecessor. 

(2)  For  tanks  whose  design  precludes 
a  thorough  internal  or  external 
examination,  the  thickness  must  be 
determined  by  a  nondestructive  method 
acceptable  to  the  Officer  in  Charge, 
Marine  Inspection. 

(3)  If  (due  to  the  product  carried)  your 
vessel's  inspection  intervals  are 
prescribed  in  subchapter  D  (Tank 
Vessels),  subchapter  I  (Cargo  and 
Miscellaneous  Vessels),  or  subchapter  I- 
A  (Mobile  Offshore  Drilling  Units),  you 
must  comply  with  the  pnevunatic  test 
regulations  there,  instead  of  the  ones  in 
this  section. 

(i)  Safety  or  relief  valves  on  pressure 
vessels. 

(1)  If  yoxu-  vessel's  Certificate  of 
Inspection  is  renewed  annually,  the 
marine  inspector  must  check  the 
settings  of  the  safety  or  relief  valves  on 
all  pressiu^  vessels,  except  cargo  tanks, 
at  each  inspection  for  certification. 

(2)  If  yovu  vessel's  Certificate  of 
Inspection  is  renewed  less  often  than 
annually,  the  marine  inspector  must 
check  the  settings  of  the  safety  or  relief 
valves  on  all  pressing  vessels,  except 
cargo  tanks,  twice  every  5  years.  No 
more  than  3  years  may  elapse  between 
any  check  and  its  immediate 
predecessor. 

(3)  Cargo  tank  safety  or  relief  valves 
must  be  checked  at  the  interval  required 
in  subchapter  D  (Tank  Vessels)  or 
subchapter  I  (Cargo  and  Miscellaneous 
Vessels)  of  this  chapter. 

§61.15-5    [Amended] 

25.  In  §61.15-5(c),  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  "for  vessels 
whose  Certificates  of  Inspection  are 
renewed  each  year.  For  other  vessels, 
the  setting  must  be  checked  twice 
within  any  5-year  period,  and  no  more 
than  3  years  may  elapse  between  any 
check  and  its  immediate  predecessor". 

§61.15-10    [Amended] 

26.  In  §  61.15-10{a),  remove  the 
words  "and  at  each  inspection  for 
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certification"  and  add,  in  their  place, 
the  words  ",  at  each  inspection  for 
certification,  and  at  each  periodic 
inspection". 

§61.15-12    [Amended] 

27.  In  §61.15-12(a),  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  "and 
periodic  inspection". 

28.  Revise  §61. 20-1  (a)  to  read  as 
follows: 

§61.20-1     Steering  gear. 

(a)  The  marine  inspector  must  inspect 
the  steering  gear  at  each  inspection  for 
certification  for  vessels  whose 
Certificate  of  Inspections  are  renewed 
each  year.  For  other  vessels,  the  marine 
inspector  must  inspect  the  steering  gear 
twice  within  a  5-year  period,  and  no 
more  than  3  years  may  elapse  between 
any  inspection  and  its  immediate 
predecessor.  The  marine  inspector  may 
inspect  the  steering  gear  more  often,  if 
necessary. 


§61.20-3    [Amended] 

29.  In  §  61.20-3,  in  paragraph  (a), 
immediately  following  the  words 
"inspection  for  certification"  add  the 
words  "and  periodic  inspection";  and, 
in  paragraph  (b),  immediately  following 
the  words  "inspection  for  certification" 
add  the  words  "and  periodic 
inspection". 

§61.30-15    [Amended] 

30.  hi  §61.30-15,  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  ",  periodic 
inspection". 

§61.30-20    [Amended] 

31.  In  §  61.30-20,  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  ",  periodic 
inspection". 

PART  71— INSPECTION  AND 
CERTIRCATION 

32.  Revise  the  authority  citation  for 
part  71  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
2113,  3205,  3306,  3307;  E.O.  12234,  45  FR 
58801,  3  CFR,  1980  Comp..  p.  277;  E.O. 
12777,  56  FR  54757.  3  CFR,  1991  Comp.,  p. 
351;  49  CFR  1.46. 

33.  Add  §  71.25-5(b)  to  read  as 
follows: 

§71.25-5    Wt>enmade. 

***** 

(b)  You  must  submit  your  application 
for  the  annual  inspection  at  least  30 
days  before  your  current  certificate  of 
inspection  expires. 


PART  90— GENERAL  PROVISIONS 

34.  Revise  the  authority  citation  for 
part  90  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3307.  3703;  49 
U.S.C.  5103.  5106;  E.O.  12234,  45  FR  58801. 
3  CFR,  1980  Comp..  p.  277:  49  CFR  1.46. 

§§90.10-1  and  90.10-2    [Redesignated  as 
§§90.10-2  and  90.10-^] 

35.  Redesignate  §§90.10-1  and  90.10- 

2  as  §§90.10-2  and  90.10-3  respectively 
and  add  §  90.10-1  to  read  as  follows: 

§90.10-1    Anniversary  date. 

The  term  anniversary  date  means  the 
day  and  the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 

PART  91— INSPECTION  AND 
CERTIRCATION 

36.  Revise  the  authority  citation  for 
part  91  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
3205,  3306,  3307;  E.O.  12234;  45  FR  58801; 

3  CFR,  1980  Comp.,  p.  277;  E.O.  12777,  56 
FR  54757,  3  CFR,  1991  Comp.,  p.  351;  49  CFR 
1.46. 

§91.01-10    [Amended] 

37.  In  §91. 01-10— 

a.  In  the  section  heading,  immediately 
following  the  word  "validity"  add  the 
words  "for  a  Certificate  of  Inspection"; 

b.  In  paragraph  (a),  remove  the  words 
"periods  of  either  1  or  2  years"  and  add, 
in  their  place,  the  words  "a  period  of  5 
years";  and 

c.  In  paragraph  (c)(2),  remove  the 
words  "2  years"  and  add,  in  their  place, 
the  words  "5  years". 

38.  Revise  §91.25-5  to  read  as 
follows: 

§91.25-5    Application  for  a  Certificate  Of 
Inspection. 

You  must  submit  a  written 
application  for  an  inspection  for 
certification  to  the  cognizant  Officer  in 
Charge,  Marine  Inspection.  To  renew  a 
Certificate  of  Inspection,  you  must 
submit  an  application  at  least  30  days 
before  the  expiration  of  the  tank  vessel's 
current  certificate.  You  must  use  Form 
CG-3752,  Application  for  Inspection  of 
U.S.  Vessel,  and  submit  it  to  the  Officer 
in  Charge,  Marine  Inspection  at,  or 
nearest  to,  the  port  where  the  vessel  is 
located.  When  renewing  a  Certificate  of 
Inspection,  you  must  schedule  an 
inspection  for  certification  within  the  3 
months  before  the  expiration  date  of  the 
current  Certificate  of  Inspection. 

39.  Revise  §  91.25-20(a)  introductory 
text  to  read  as  follows: 


§  91 .25-20    Rr»-extinguishing  equipment 

(a)  At  each  inspection  for 
certification,  periodic  inspection  and  at 
other  times  necessary,  the  inspector  will 
determine  that  all  fire-extinguishing 
equipment  is  in  suitable  condition  and 
may  require  any  tests  necessary  to 
determine  the  condition  of  the 
equipment.  The  inspector  will 
determine  if  the  tests  and  inspections 
required  by  §91.15-60  of  this 
subchapter  hf  ve  been  conducted.  At 
each  inspection  for  certification  and 
periodic  inspection,  the  inspector  will 
check  fire-extinguishing  equipment 
with  the  following  tests  and  inspections: 
***** 

§91.25-25    [Amended] 

40.  In  §91.25-25(a),  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  "and 
periodic  inspection". 

§91.25-38    [Amended] 

41.  In  §  91.25-38,  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  "and 
periodic  inspection". 

§91.25-40    [Amended] 

42.  hi  §91.25-40,  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  "and 
periodic  inspection". 

§91.25-45    [Amended] 

43.  In  §  91.25-45,  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  "and 
periodic  inspection". 

Subpart  91.27— Annual  and  Periodic 
Inspections 

44.  In  subpart  91.27,  revise  the 
subpart  heading  to  read  as  set  forth 
above. 

45.  Revise  §  91.27-1  to  read  as 
follows: 

§91.27-1    Annual  and  periodic 
inspections. 

(a)  Annual  inspection.  Your  vessel 
must  undergo  an  annual  inspection 
within  the  3  months  before  or  after  each  ^ 
anniversary  date,  except  as  required  in 
paragraph  (b)  of  this  section. 

(1)  You  must  contact  the  cognizant 
Officer  in  Charge,  Marine  Inspection  to 
schedule  an  inspection  at  a  time  and 
place  which  he  or  she  approves.  No 
written  application  is  required. 

(2)  The  scope  of  the  annual  inspection 
is  the  same  as  the  inspection  for 
certification  as  specified  in  §  91.25-10 
but  in  less  detail  unless  the  cognizant 
marine  inspector  finds  deficiencies  or 
determines  that  a  major  change  has 
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§  91 .27-5    Certif i  ;ate  of  Inspection: 
Conditions  of  vail  dity. 


valid  Certificate  of 
must  complete  your 
)dic  inspections  within 
spe(|ified  in  §91.27-1  (a) 
Certificate  of 
be  endorsed. 


§91.27-10    [Removedl 

47.  Remove  §91.27-10. 

48.  Revise  §  91.27-13  to  read  as 
follows: 

§  91 .27-1 3  Alternative  annual  inspection 
for  offshore  supply  vessels  less  than  400 
gross  tons  in  foreign  ports. 

(a)  The  owner  or  operator  of  an 
offshore  supply  vessel  of  less  than  400 
gross  tons,  except  liftboats  as  defined  in 
§  90.10-20  of  this  chapter,  may  request 
authorization  to  conduct  an  alternative 
aimual  inspection  in  place  of  the  annual 
inspection  described  in  §91.27-l(a)  of 
this  chapter.  You  must  submit  your 
request  to  the  Officer  in  Charge,  Marine 
Inspection  responsible  for  conducting 
inspections  in  the  coimtry  in  which  the 
vessel  is  operating  and  will  be 
examined.  To  qualify  for  the  alternative 
annual  inspection,  you  must  meet  the 
following  requirements: 

(1)  The  request  for  authorization  must 
be  in  writing  and  received  by  the 
cognizant  Officer  in  Charge,  Marine 
Inspection  before  the  end  of  the  twelfth 
month  of  each  COI  anniversary  year. 

(2)  The  vessel  is  expected  to  be 
continuously  employed  outside  of  the 
United  States  during  the  3  months 
before  and  after  each  anniversary  date  of 
the  issuance  of  the  COI. 

(b)  In  determining  whether  to  grant 
authorization  for  the  alternative  annual 
inspection,  the  Officer  in  Charge, 
Marine  Inspection  will  consider  the 
following: 

(1)  Information  contained  in  previous 
inspection  and  drydock  examination 
reports,  including  the  Officer  in  Charge, 
Marine  Inspection's  recommendation 
for  participation  in  the  alternative 
midperiod  examination  program,  and 
the  alternative  annual  inspection 
program. 

(2)  The  nature,  number,  and  severity 
of  any  marine  casualties  or  accidents,  as 
defined  in  §  4.03-1  of  this  chapter, 
which  the  vessel  has  experienced  in  the 
last  3  years. 

(3)  The  nature,  number,  and  severity 
of  any  outstanding  inspection 
requirements  for  the  vessel. 

(4)  The  owner  or  operator's  history  of 
compliance  and  cooperation  in  the 
alternative  midperiod  examination 
program  and  the  alternative  annual 
inspection  program,  which  includes — 

(i)  The  prompt  correction  of 
deficiencies; 

(ii)  The  reliability  of  previously 
submitted  alternative  examination  and 
annual  inspection  reports;  and 

(iii)  The  reliability  of  representations 
that  the  vessel  under  consideration  will 
be,  and  other  vessels  previously 
examined  under  this  section  were, 
employed  outside  of  the  United  States 


for  the  3  month  period  before  and  after 
each  anniversary  date. 

(c)  If  authorization  is  granted,  the 
officer  in  Charge,  Marine  Inspection 
must  provide  the  applicant  written 
authorization  to  proceed  with  the 
alternative  annual  inspection,  including 
special  instructions  when  appropriate. 

(d)  The  following  conditions  must  be 
met  for  the  alternative  annual 
inspection  to  be  accepted  by  the  Coast 
Guard  in  lieu  of  conducting  an  aimual 
inspection  in  accordance  with  §  91.2  7- 
1(a)  of  this  subpart. 

(1)  The  alternative  annual  inspection 
must  be  conducted  within  3  months 
before  and  after  each  anniversary  date. 

(2)  The  alternative  annual  inspection 
must  be  of  the  scope  detailed  in  §  91.27- 
1(a)  of  this  subpart  and  must  be 
conducted  by  the  vessel's  master, 
operator,  or  a  designated  representative 
of  the  owner  or  operator. 

(3)  Upon  completion  of  the  alternative 
aimual  inspection,  the  person  or 
persons  conducting  the  inspection  must 
prepare  a  comprehensive  report 
describing  the  conditions  found.  This 
inspection  report  must  contain 
sufficient  detail  to  allow  an  evaluation 
to  be  made  by  the  Officer  in  Charge, 
Marine  Inspection  to  whom  the  report  is 
submitted  that  the  vessel  is  fit  for  the 
service  and  route  specified  on  the 
certificate  of  inspection.  The  report 
must  include  reports  and  receipts 
documenting  the  servicing  of  lifesaving 
and  fire  protection  equipment,  and  any 
photographs  or  sketches  necessary  to 
clarify  unusual  circumstances.  Each 
person  preparing  the  report  must  sign  it 
and  certify  that  the  information 
contained  therein  is  complete  and 
accurate. 

(4)  Unless  the  vessel's  master 
participated  in  the  alternative  annual 
inspection  and  the  preparation  of  the 
inspection  report,  the  master  must 
review  the  report  for  completeness  and 
accuracy.  The  master  must  sign  the 
report  to  indicate  review  and  forward  it 
to  the  vessel's  owner  or  operator  who 
requested  authorization  to  conduct  the 
inspection. 

(5)  The  owner  or  operator  of  an 
offshore  supply  vessel  inspected  under 
this  subpart  must  review  and  submit  the 
report  required  by  paragraph  (d)(3)  of 
this  section  to  the  Officer  in  Charge, 
Marine  Inspection  who  authorized  the 
owner  or  operator  to  conduct  the 
alternative  annual  inspection.  The 
inspection  report  must  be  received  by 
the  cognizant  Officer  in  Charge,  Marine 
Inspection  before  the  first  day  of  the 
fifth  month  following  the  anniversary 
date.  The  forwarding  letter  or 
endorsement  must  be  certified  and 
contain  the  following  information — 
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(i)  That  the  person  or  persons  who 
conducted  the  inspection  acted  on 
behalf  of  the  vessel's  owner  or  operator; 

(ii)  That  the  inspection  report  was 
reviewed  by  the  owner  or  operator; 

(iii)  That  the  discrepancies  noted 
during  the  during  the  inspection  have 
been  corrected  or  will  be  corrected 
within  a  stated  time  frame;  and 

(iv)  That  the  owner  or  operator  has 
sufficient  personal  knowledge  of 
conditions  aboard  the  vessel  at  the  time 
of  the  inspection  or  has  made  necessary 
inquiries  to  justify  forming  a  belief  that 
the  inspection  report  is  true  and  correct. 

(e)  The  form  of  certification  required 
under  this  subpart  is  as  follows: 

I  certify  that  the  above  is  true  and  complete 
to  the  best  of  my  knowledge  and  belief. 

(f)  Deficiencies  and  hazards 
discovered  diuing  an  alternative  annual 
inspection  conducted  piu-suant  to  this 
section  must  be  corrected  or  eliminated, 
if  practical,  before  the  inspection  report 
is  submitted  to  the  Officer  in  Charge, 
Marine  Inspection  in  accordance  with 
para^aph  (d)(5)  of  this  section. 
Deficiencies  and  hazards  that  are  not 
corrected  or  eliminated  by  the  time  the 
inspection  report  is  submitted  must  be 
listed  in  the  report  as  "outstanding." 
Upon  receipt  of  an  inspection  report 
indicating  outstanding  deficiencies  or 
hazards,  the  Ofiicer  in  Charge,  Marine 
Inspection  will  inform  the  owner  or 
operator  of  the  vessel  in  writing  of  the 
time  period  in  which  to  correct  or 
eliminate  the  deficiencies  or  hazards 
and  the  method  for  establishing  that  the 
corrections  have  been  accomplished. 
Where  a  deficiency  or  hazard  remains 
uncorrected  or  imeliminated  after  the 
expiration  of  the  time  specified  for 
correction  or  elimination,  the  Officer  in 
Charge,  Marine  Inspection  will  initiate 
appropriate  enforcement  measures. 

(g)  Upon  receipt  of  the  report  required 
by  paragraph  (d)(3)  of  this  section,  the 
Officer  in  Charge,  Marine  Inspection 
must  evaluate  it  and  make  the  following 
determination: 

(1)  Whether  the  alternative  annual 
inspection  is  accepted  in  lieu  of  the 
annual  inspection  required  by  §  9 1.27- 
1(a)  of  this  subpart. 

(2)  Whether  me  vessel  is  in 
satisfactory  condition. 

(3)  Whether  the  vessel  continues  to  be 
reasonably  fit  for  its  intended  service 
and  route.  The  Officer  in  Charge,  Marine 
Inspection  may  request  any  additional 
information  needed  to  make  the 
determinations  required  by  this  section. 
The  Officer  in  Charge,  Marine 
Inspection  will  inform  the  owner  or 
operator  in  writing  of  the 
determinations  required  by  this  section. 

(h)  If  the  Officer  in  Charge,  Marine 
Inspection  determines,  in  accordance 


with  paragraph  (g)  of  this  section,  that 
the  alternative  annual  inspection  is  not 
accepted  in  lieu  of  the  annual 
inspection  required  by  §  91.27-l(a)  of 
this  subpart,  the  vessel  must  be 
reinspected  by  the  cognizant  Officer  in 
Charge,  Marine  Inspection  as  soon  as 
practical. 

(i)  If  the  Officer  in  Charge,  Marine 
Inspection  determines,  in  accordance 
with  paragraph  (g)  of  this  section,  that 
the  alternative  annual  inspection  is    . 
accepted  in  lieu  of  the  annual 
inspection  required  by  §91.27-l(a)  of 
this  subpart,  the  master  must  complete 
the  applicable  COI  endorsement. 

§91.60-1    [Amended] 

49.  In  §  91.60-1,  immediately 
following  the  words  "international 
voyage."  add  the  words  "(See  §  91.05- 
10  of  this  chapter.)". 

50.  Revise  §  91.60-15  to  read  as 
follows: 

§91.60-15    Cargo  Ship  Safety  Radio 
Certificate. 

Every  vessel  equipped  with  a  radio 
installation  on  an  international  voyage 
must  have  a  Cargo  Ship  Safety  Radio 
Certificate.  Each  radio  installation  must 
meet  the  requirements  of  the  Federal 
Communication  Commission  and  the 
International  Convention  for  Safety  of 
Life  at  Sea. 

51.  Revise  §91.60-35  to  read  as 
follows: 

§91.60-35    Avaiiability  of  Certificates. 

The  Convention  certificates  must  be 
on  board  the  vessel  and  readily 
available  for  examination  at  all  times. 

52.  Revise  §  91.60-40  to  read  as 
follows: 

§  91 .60-40    Duration  of  Convention 
certificates. 

(a)  The  following  certificates  are  valid 
for  a  period  of  not  more  than  60  months. 

(1)  A  Cargo  Ship  Safety  Construction 
Certificate. 

(2)  A  Cargo  Ship  Safety  Equipment 
Certificate. 

(3)  A  Safety  Management  Certificate. 

(4)  A  Cargo  Ship  Safety  Radio 
Certificate. 

(b)  An  Exemption  certificate  must  not 
be  valid  for  longer  than  the  period  of  the 
certificate  to  which  it  refers. 

(c)  A  Convention  certificate  may  be 
withdrawn,  revoked,  or  suspended  at 
any  time  when  it  is  determined  that  the 
vessel  is  no  longer  in  compliance  with 
applicable  requirements.  (See  §2.01-70 
of  this  chapter  for  procedures  governing 
appeals.) 


PART  98— SPECIAL  CONSTRUCTION, 
ARRANGEMENT,  AND  OTHER 
PROVISIONS  FOR  CERTAIN 
DANGEROUS  CARGOES  IN  BULK 

53.  Revise  the  authority  citation  for 
part  98  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3306. 
3307,  3703;  49  U.S.C.  App.  1804;  E.O.  12234, 
45  FR  58801,  3  CFR,  1980  Ck)mp.,  p.  277;  49 
CFRl.46. 

§98.25-95    [Amended] 

54.  In  §  98.25-95(a)(2).  remove  the 
words  "bieimial  inspection"  and  add,  in 
their  place,  the  words,  "inspection  for 
certification  and  periodic  inspection". 

PART  107-4NSPECTION  AND 
CERTIHCATION 

55.  Revise  the  authority  citation  for 
part  107  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3306. 
3307;  46  U.S.C.  3316;  49  CFR  1.45, 1.46; 
§  107.05  also  issued  under  the  authority  of  44 
U.S.C.  3507. 

56.  In  §  107.111,  add,  in  alphabetical 
order,  the  definition  for  "anniversary 
date"  to  read  as  follows: 

§107.111     Definitions. 

***** 

Anniversary  date  means  the  day  and 
the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 


§107.201     [Amended] 

57.  In  §  107.201,  in  paragraph  (b) 
remove  the  word  "Biennial",  capitalize 
the  word  "inspection"  the  first  time  it 
appears,  and  in  paragraph  (c)  remove 
the  word  "Reinspection"  and  add,  in  its 
place,  the  words  "Annual  and  periodic 
inspections". 

58.  Revise  §  107.211(d)  to  read  as 
follows: 

§  1 07.21 1    Original  Certificate  of 
Inspection. 

*         *         *         *         •  ^ 

(d)  A  Certificate  of  Inspection  is  valid 
for  5  years. 

59.  In  §107.215— 

(a)  Revise  the  section  heading  to  read 
as  set  forth  below; 

(b)  In  paragraph  (a),  remove  the  words 
"a  biennial"  and  add,  in  their  place,  the 
word  "an"; 

(c)  In  paragraph  (b),  remove  the  words 
"60  days"  and  add,  in  their  place,  the 
words  "30  days"; 

(d)  In  paragraph  (c)  remove  the  words 
"biennial  inspection"  and  add,  in  their 
place,  the  words  "inspection  for 
certification";  and 

(e)  Add  new  paragraph  (d)  to  read  as 
follows: 
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§  1 07.21 5    Renewal  of  Certificate  of 
Inspection. 

•  *  •  k  * 

(d)  A  Certifica  e  of  Inspection  is  valid 
for  5  years. 

§107.260    [Anwnded] 

60.  In  §  107.26  3(c)(2),  remove  the 
number  "48"  an(  I  add,  in  its  place,  the 
number  "60". 

61.  Revise  §  IC  7.269  to  read  as 
follows: 

§107.269    Annua  inspection. 

(a)  Your  mobile  offshore  drilling  unit 
(MODU)  must  undergo  an  annual 
inspection  withip  the  3  months  before 
or  after  each  anniversary  date,  except  as 
specified  in  §107.270. 

(b)  You  must  dontact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required. 

(c)  The  scope  if  the  annual  inspection 
is  the  same  as  the  inspection  for 
certification  as  specified  in  §  107.231, 
except  §  107.231IX)  and  (y),  but  in  less 
detail  unless  tha  cognizant  OCMI  finds 
deficiencies  or  d  Btermines  that  a  major 
change  has  occu  Ted  since  the  last 
inspection.  If  de  iciencies  are  found  or 

a  major  change  1 3  the  MODU  has 
occurred,  the  OCIMI  will  conduct  an 
inspection  more  detailed  in  scope  to 
ensure  that  the  I  lODU  is  in  satisfactory 
condition  and  fi  for  the  service  for 
which  it  is  inten  ded.  If  your  MODU 
passes  the  annuii  inspection,  the  OCMI 
will  endorse  yoi  r  current  Certificate  of 
Inspection. 

(d)  If  the  annu  al  inspection  reveals 
deficiencies  in  your  MODU's 
maintenance,  you  must  make  any  or  all 
repairs  or  impro  i^ements  within  the  time 
period  specified  by  the  OCMI. 

(e)  Nothing  in  this  subpart  limits  the 
marine  inspecto :  from  conducting  such 
tests  or  inspectii  >ns  he  or  she  deems 
necessary  to  be  issured  of  the  vessel's 
seaworthiness. 

62.  Add  §107 


tie; 

t  18 


§107.270 

(a)  Your  vesse  1 
periodic  inspecl  i 
before  or  after 
aimiversary  of 
Certificate  of 
inspection  will 
annual  inspecti 

(b)  You  must 
OCMI  to  schediil 
time  and  place 
approves.  No 
required. 

(c)  The  scope 
inspection  is 
inspection  for 


th; 


270  to  read  as  follows: 


Perioqic  Inspection. 

must  undergo  a 
on  within  3  months 
second  or  third 
date  of  your  vessel's 
Inspection.  This  periodic 
ake  the  place  of  an 


contact  the  cognizant 
e  an  inspection  at  a 
^  vhich  he  or  she 
written  application  is 


of  the  periodic 
same  as  that  for  the 
fication,  as  specified 


C3rti 


in  §  107.231  except  §  107.231(x)  and  (y). 
The  OCMI  will  insure  that  the  MODU  is 
in  satisfactory  condition  and  fit  for  the 
service  for  which  it  is  intended.  If  yoiu' 
MODU  passes  the  periodic  inspection, 
the  marine  inspector  will  endorse  your 
current  Certificate  of  Inspection. 

(d)  If  the  periodic  inspection  reveals 
deficiencies  in  your  MODU's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  OCMI. 

(e)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

63.  In  §  107.279,  revise  paragraphs  (b). 
(c)  and  (d)  to  read  as  follows: 

§  1 07.279    Certificate  of  Inspection:  Failure 
to  meet  requirements. 

*         »         *         *         * 

(b)  Withhold  renewal  of  the 
Certificate  of  Inspection  until  the 
MODU  meets  the  requirements  of 

§  107.231 ,  except  §  107.231(x)  and  (y). 

(c)  Suspend  a  valid  Certificate  of 
Inspection  after  an  annual  or  periodic 
inspection  until  the  MODU  meets  the 
requirements  of  §  107.231,  except 

§  107.231(x)  and  (y). 

(d)  Revoke  a  valid  Certificate  of 
Inspection  after  an  annual  or  periodic 
inspection  if  the  unit  operates  without 
complying  with  Coast  Guard  orders  to 
correct  unlawful  conditions. 

64.  Add  §  107.283  to  subpart  B  to  read 
as  follows: 

§  1 07.283    Certificate  of  Inspection : 
Conditions  of  validity. 

To  maintain  a  valid  Certificate  of 
Inspection,  you  must  complete  your 
aimual  and  periodic  inspections  within 
the  periods  specified  in  §§  107.269  and 
107.270  and  your  Certificate  of 
Inspection  must  be  endorsed. 

§107.405    [Amended] 

65.  In  §  107.405(b),  remove  the  words 
"24  months"  and  add,  in  their  place,  the 
words  "60  months". 

PART  110— GENERAL  PROVISIONS 

66.  Revise  the  authority  citation  for 
part  110  to  read  as  follows: 

Authority:  33  U.S.C.  1509;  43  U.S.C1333; 
46  U.S.C.  3306,  3307,  3703:  E.O.  12234,  45 
FR  58801.  3  CFR,  1980  Comp.,  p. 277;  49  CFR 
1.45,  1.46;  §  110.01-2  also  issued  under  44 
U.S.C.  3507. 

67.  Revise  §  110.30-5  to  read  as 
follows: 

§  1 1 0.30-5    Inspection  for  certification. 

Electric  installations  and  electric 
equipment  must  be  inspected  at  the 


inspection  for  certification  and  periodic 
inspection  to  determine  mechanical  and 
electrical  condition  and  performance. 
Particular  note  must  be  made  of  circuits 
added  or  modified  after  the  original 
issuance  of  the  Certificate  of  Inspection. 

PART  114— GENERAL  PROVISIONS 

68.  Revise  the  authority  citation  for 
part  114  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  3307, 
3703;  49  U.S.C.  App.  1804;  49  CFR  1.45, 1.46. 
Section  114.900  also  issued  under  44  U.S.C. 
3507. 

69.  In  §  114.400(b),  add,  in 
alphabetical  order,  the  definition  for 
"anniversary  date"  to  read  as  follows: 

§  1 1 4.400    Definition  of  terms  used  In  this 
subchapter. 

***** 

(b)*** 

Ariniversary  date  means  the  day  and 
the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 


PART  115— INSPECTION  AND 
CERTIRCATION 

70.  Revise  the  authority  citation  for 
part  115  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
2103,  3205,  3306,  3307;  49  U.S.C.  App.  1804; 
E.O.  11735,  38  FR  21243,  3  CFR,  1971-1975 
Comp.,  p.  743;  E.O.  12234,  45  FR  58801,  3 
CFR,  1980  Comp.,  p.  277;  49  CFR  1.46. 

§115.105    [Amended] 

71.  In  §  115.105(e),  in  the  second 
sentence,  remove  the  word  "periodic". 

72.  Revise  §  115.107  to  read  as 
follows: 

§  1 1 5.1 07    Period  of  validity  for  a  Certificate 
of  Inspection. 

(a)  A  Certificate  of  Inspection  is  valid 
for  1  year  for  vessels  carrying  more  than 
12  passengers  on  international  voyages. 

(b)  A  Certificate  of  Inspection  is  valid 
for  5  years  for  all  other  vessels. 

(c)  A  Certificate  of  Inspection  may  be 
suspended  and  withdrawn  or  revoked 
by  the  cognizant  OCMI  at  any  time  for 
noncompliance  with  the  requirements 
of  this  subchapter. 

73.  In  §  115.404,  redesignate  existing 
text  as  paragraph  (a)  and  add  paragraph 
(b)  to  read  as  follows: 

§  1 1 5.404    Subsequent  inspections  for 
certification. 

***** 

(b)  You  must  submit  your  written 
application  for  renewal  of  a  Certificate 
of  hispection  to  the  OCMI  at  least  30 
days  prior  to  the  expiration  date  of  the 
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your  current  COI,  as  required  in 
§115.105. 

74.  Revise  §  115.500  to  read  as 
follows: 

§115.500    When  required. 

(a)  Vessels  carrying  more  than  12 
passengers  on  international  voyages 
must  undergo  an  inspection  for 
certification  each  year  as  specified  in 
§115.404. 

(b)  All  other  vessels  must  imdergo  an 
inspection  for  certification  as  specified 
in  §  115.404  and  an  annual  inspection 
as  specified  in  paragraph  (b)(1)  of  this 
section. 

(1)  Annual  inspection.  Your  vessel 
must  undergo  an  annual  inspection 
within  the  3  months  before  or  after  each 
anniversary  date. 

(i)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required. 

Ui)  The  scope  of  the  annual 
inspection  is  the  same  as  the  inspection 
for  certification,  as  specified  in 
§  115.404  but  in  less  detail  unless  the 
cognizant  marine  inspector  finds 
deficiencies  or  determines  that  a  major 
change  has  occurred  since  the  last 
inspection.  If  deficiencies  are  found  or 
a  major  change  to  the  vessel  has 
occurred,  the  marine  inspector  will 
conduct  an  inspection  more  detailed  in 
scope  to  ensure  that  the  vessel  is  in 
satisfactory  condition  and  fit  for  the 
service  for  which  it  is  intended.  If  your 
vessel  passes  the  annual  inspection,  the 
marine  inspector  will  endorse  your 
current  Certificate  of  Inspection. 

(iii)  If  the  annual  inspection  reveals 
deficiencies  in  your  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  wathin  the  time 
period  specified  by  the  OCMI. 

(iv)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness, 

(2)  [Reserved] 

75.  Revise  §  115.502  to  read  as 
follows: 

§  1 1 5.502    Certificate  of  inspection: 
Conditions  of  validity. 

To  maintain  a  valid  Certificate  of 
Inspection,  you  must  complete  your 
annual  inspections  within  the  periods 
specified  in  §  115.500  and  your 
Certificate  of  Inspection  must  be 
endorsed. 

§115.812    [Amended] 

76.  Section  115.812(a),  remove  the 
words  ";  except  that,  they  must  be 
inspected  once  every  3  years  instead  of 
at  the  intervals  in  §  61.10-5{a),  (b),  and 
(d)  of  this  chapter". 


PART  125— GENERAL 

77.  The  authority  citation  for  part  125 
continues  to  read'as  follows: 

Authority:  46  U.S.C.  2103.  3306.  3307;  49 
U.S.C.  App.  1804;  49CFR  1.46. 

§125.160    [Amended] 

78.  hi  §  125.160,  add,  in  alphabetical 
order,  the  definition  of  "anniversary 
date"  to  read  as  follows: 

§125.160    Definitions. 

***** 

/In/jiVersa/y  date  means  the  day  and 
the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 


PART  126— INSPECTION  AND 
CERTIFICATION 

79.  Revise  the  authority  citation  for 
part  126  to  read  as  follows: 

Authority:  46  U.S.C.  3205,  3306,  3307;  33 
U.S.C.  1321(i);  E.O.  11735,  38  FR  21243,  3 
CFR  1971-1975  Comp.,  p.  793;  49  CFR  1.46. 

§126.250    [Amended] 

80.  hi  §  126.250,  in  the  section 
heading,  immediately  following  the 
word  "validity"  add  the  words  "for  a 
Certificate  of  Inspection";  and  in 
paragraph  (a),  remove  the  number  "2" 
and  add,  in  its  place,  the  number  "5". 

81.  Revise  §  126.420  to  read  as 
follows: 

§126.420    Application  for  Certificate  of 
Inspection. 

You  must  submit  a  written 
application  for  an  inspection  for 
certification  to  the  cognizant  OCMI.  To 
renew  a  Certificate  of  Inspection,  you 
must  submit  an  application  at  least  30 
days  before  the  expiration  of  the  tank 
vessel's  current  certificate.  You  must 
use  Form  CG-3752,  Application  for 
Inspection  of  U.S.  Vessel,  and  submit  it 
to  the  OCMI  at,  or  nearest  to,  the  port 
where  the  vessel  is  located.  When 
renewing  a  Certificate  of  Inspection,  you 
must  schedule  an  inspection  for 
certification  within  the  3  months  before 
the  expiration  date  of  the  current 
Certificate  of  Inspection.  -  • 

82.  Revise  subpart  E  to  read  as 
follows: 

Subpart  E— Annual,  Periodic,  and 
Alternative  Annual  Inspections 

Sec. 

126.510    Annual  and  periodic  inspections. 

126.520    Certificate  oflnspection: 

Conditions  of  validity. 
126.530    Alternative  annual  inspection  for 

offshore  supply  vessels  less*lhan  400 

gross  tons  in  foreign  ports. 


§  1 26.51 0    Annual  and  periodic 
inspections. 

(a)  Annual  inspection. Your  vessel 
must  undergo  an  annual  inspection 
within  3  months  before  or  after  each 
anniversary  date,  except  as  required  in 
paragraph  (b)  of  this  section. 

(1)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  vmtten  application  is 
required. 

(2)  The  scope  of  the  annual  inspection 
is  the  same  as  the  inspection  for 
certification  as  specified  in  §  126.430, 
but  in  less  detail  unless  the  cognizant 
marine  inspector  finds  deficiencies  or 
determines  that  a  major  change  has 
occurred  since  the  last  inspection.  If 
deficiencies  are  found  or  a  major  change 
to  the  vessel  has  occurred,  the  marine 
inspector  will  conduct  an  inspection 
more  detailed  in  scope  to  ensure  that 
the  vessel  is  in  satisfactory  condition 
and  fit  for  the  service  for  which  it  is 
intended.  If  your  vessel  passes  the 
annual  inspection,  the  marine  inspector 
will  endorse  your  current  Certificate  of 
Inspection. 

(3)  If  the  annual  inspection  reveals 
deficiencies  in  your  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  OCMI. 

(4)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  making  such  tests 
or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

(b)  Periodic  inspection.  Your  vessel 
must  undergo  a  periodic  inspection 
within  3  months  before  or  after  the 
second  or  third  anniversary  of  the  date 
of  your  vessel's  Certificate  oflnspection. 
This  periodic  inspection  will  take  the 
place  of  an  annual  inspection. 

(1)  You  must  contact  the  coghizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  vmtten  application  is 
required. 

(2)  The  scope  of  the  periodic 
inspection  is  the  same  as  that  for  the 
inspection  for  certification,  as  specified 
in  §  126.430.  The  OCMI  will  insure  that 
the  vessel  is  in  satisfactory  condition 
and  fit  for  the  service  for  which  it  is 
intended.  If  your  vessel  passes  the 
periodic  inspection,  the  marine 
inspector  will  endorse  your  current 
Certificate  of  Inspection. 

(3)  If  the  periodic  inspection  reveals 
deficiencies  in  your  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  OCMI. 

(4)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
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he  or  she  deems 
assured  of  the  vessel's 


tests  or  inspections 
necessary  to  be 
seaworthiness 

§  1 26.520    Certnicate  of  Inspection: 
Conditions  of  va  idity. 

To  maintain  1 1  valid  Certificate  of 
Inspection,  you  must  complete  your 
annual  and  per  odic  inspections  within 
the  periods  specified  in  §  126.510  (a) 
and  (b)  and  yoi  r  Certificate  of 
Inspection  mus  t  be  endorsed. 

§  1 26.530  Alternative  annual  inspection  for 
offshore  supply  vessels  less  than  400  gross 
tons  in  foreign  ports. 

(a)  The  own^,  master  or  operator  of 
an  OSV  of  less  han  400  gross  tons  may 
request  authori  nation  to  conduct  an 
alternative  ann  lal  inspection  in  place  of 
the  innual  insp  ection  described  in 

§  126.510(a)  of  his  subpart.  The  request 
must  go  to  the  ( ;ognizant  OCMI  assigned 
responsibility  f  jt  inspections  in  the 
country  in  whii  ;h  the  vessel  is  operating 
and  will  be  examined.  To  qualify  for  the 
alternative  ann  aal  examination,  the 
vessel  must  me  et  the  following 
requirements: 

(1)  The  requ«  st  must  be  in  writing  and 
be  received  by  iie  OCMI  not  later  than 
the  anniversary  date. 

(2)  The  vesse  1  is  likely  to  be 
continuously  e  nployed  outside  of  the 
United  States  c  luing  the  3  months 
before  and  afte  each  anniversary  date. 

(b)  In  determ  ining  whether  to 
authorize  the  a  temative  annual 
inspection,  the  OCMI  considers  the 
following: 

(1)  Informati  3n  contained  in  previous 
examination  re  sorts  on  inspection  and 
drydock,  inclu  ling  the  recommendation 
of  the  then  cog  lizant  OCMI  for 
participation  ii  i  the  alternative 
midperiod  pro  ;ram  and  alternative 
annual  examir  ation. 

(2)  The  natui  e,  number,  and  severity 
of  marine  casu  ilties  or  accidents,  as 
defined  in  §  4.1 13-1  of  this  chapter, 
involving  the  \  essel  in  the  3  years 
preceding  the  i  equest. 

(3)  The  natu  e,  number,  and  gravity  of 
any  outstandir  g  inspection 
requirements  f  3r  the  vessel. 

(4)  The  own  (r's  or  operator's  history 
of  compliance  ind  cooperation  in  such 
alternative  mi(  period  examinations- and 
annual  inspeclions,  including: 

(i)  The  prom  pt  correction  of 
deficiencies. 

(ii)  The  relia  Dility  of  previously 
submitted  rep(  irts  on  such  alternative 
midperiod  exa  minations  and  annual 
inspections. 

(iii)  The  refi  ibility  of  representations 
that  the  vessel  would  be,  and  was, 
employed  outi  ide  of  the  United  States 
during  the  3  n  onths  before  and  after 
each  anniversi  iry  date. 


(c)  This  OCMI  provides  the  applicant 
with  written  authorization,  if  any,  to 
proceed  with  the  alternative  annual 
inspection,  including,  when 
appropriate,  special  instructions. 

id)  The  following  conditions  must  be 
met  for  the  alternative  annual 
inspection  to  be  accepted  instead  of  the 
annual  inspection  required  by  §-126.510 
of  this  subpart: 

(1)  The  alternative  annual  inspection 
must  occiu  within  the  3  months  before 
or  after  each  anniversary  date. 

(2)  The  alternative  annual  inspection 
must  be  of  the  scope  detailed  by 

§  126.510(a)  of  this  subchapter  and  must 
be  conducted  by  the  master,  owner  or 
operator  of  the  vessel,  or  by  a  designated 
representative  of  the  owner  or  operator. 

(3)  Upon  completion  of  the  alternative 
annual  inspection,  the  person  or 
persons  making  the  examination  must 
prepare  a  comprehensive  report 
describing  the  conditions  found.  This 
report  must  contain  sufficient  detail  to 
let  the  OCMI  determine  whether  the 
vessel  is  fit  for  the  service  and  route 
specified  on  the  Certificate  of 
Inspection.  This  report  must  include  all 
reports  and  receipts  documenting  the 
servicing  of  lifesaving  equipment  and 
any  photographs  or  sketches  necessary 
to  clarify  unusual  circumstances.  Each 
person  preparing  this  report  must  sign 

it  and  certify  that  the  information 
contained  therein  is  complete  and 
accurate. 

(4)  Unless  the  master  of  the  vessel 
participated  in  the  alternative  annual 
inspection  and  the  preparation  of  the 
comprehensive  report,  the  master  will 
review  the  report  for  completeness  and 
accuracy.  The  master  must  sign  the 
report  to  indicate  his  or  her  review  and 
validation  and  must  forward  it  to  the 
owner  or  operator  of  the  vessel. 

(5)  The  owner  or  operator  of  a  vessel 
examined  under  this  section  must 
review  and  submit  the  comprehensive 
report,  required  by  paragraph  {d)(3)  of 
this  section,  to  the  OCMI.  The  report 
must  reach  the  OCMI  before  the  first  day 
of  the  fifth  month  following  the 
anniversary  date.  The  forwarding  letter 
or  endorsement  must  be  certified  to  be 
true  and  must  contain  the  following 
information: 

(i)  That  the  person  or  persons  who 
made  the  alternative  annual  inspection 
acted  on  behalf  of  the  vessel's  owner  or 
operator. 

(ii)  That  the  report  was  reviewed  by 
the  owner  or  operator. 

(iii)  That  the  discrepancies  noted 
during  the  reinspection  have  been 
corrected,  or  will  be  within  a  stated 
time. 

(iv)  That  the  owner  or  operator  has 
sufficient  personal  knowledge  of 


conditions  aboard  the  vessel  at  the  time 
of  the  reinspection,  or  has  conducted 
inquires  necessary  to  justify  forming  a 
belief  that  the  report  is  complete  and 
accurate. 

(e)  The  form  of  certification  required 
under  this  section,  for  the  alternative 
annual  inspection,  is  as  follows: 

I  certify  that  to  the  best  of  my  knowledge 
and  belief  the  information  contained  in  the 
report  is  complete  and  accurate. 

(f)  Deficiencies  and  hazards 
discovered  during  the  alternative  annual 
inspection  conducted  pursuant  to  this 
section  must  be  corrected  or  eliminated, 
if  practical,  before  the  examination 
report  is  submitted  to  the  OCMI  in 
accordance  with  paragraph  (d)(5)  of  this 
section.  Deficiencies  and  hazards  that 
are  not  corrected  or  eliminated  by  the 
time  the  examination  report  is 
submitted  must  be  listed  in  the  report  as 
"outstanding."  Upon  receipt  of  an 
examination  report  indicating 
outstanding  deficiencies  or  hazards,  the 
OCMI  must  inform  the  owner  or 
operator  in  writing  of  the  time  period 
within  which  to  correct  or  eliminate  the 
deficiencies  or  hazards  and  the  method 
for  establishing  that  the  corrections  have 
been  accomplished.  Where  a  deficiency 
or  hazard  remains  uncorrected  or 
imeliminated  after  the  expiration  of  the 
time  specified  for  correction  or 
elimination,  the  Officer  in  Charge, 
Marine  Inspection  must  initiate 
appropriate  enforcement  measures. 

(g)  Upon  receipt  of  the  report,  the 
OCMI  will  evaluate  it  and  determine  the 
following: 

(1)  Whether  the  cognizant  OCMI 
accepts  the  alternative  annual 
inspection  instead  of  the  annual 
inspection  required  by  §  126.510(a)  of 
this  subpart. 

(2)  Whether  the  vessel  is  in 
satisfactory  condition. 

(3)  Whether  the  vessel  continues  to  be 
reasonably  fit  for  its  intended  Service 
and  route. 

(h)  The  OCMI  may  require  further 
information  necessary  for  the 
determinations  required  by  this  section. 
The  OCMI  will  inform  the  owner  or 
operator  in  writing  of  these 
determinations. 

(i)  If  the  OCMI,  in  compliance  with 
paragraph  (g)  of  this  section,  does  not 
accept  the  alternative  annual  inspection 
instead  of  the  annual  inspection 
required  by  §  126.510(a)  of  this  subpart, 
he  or  she  will  require  reinspection  of 
the  vessel  as  soon  as  practicable.  He  or 
she  will  inform  the  vessel  owner  or 
operator  in  writing  that  the  alternative 
examination  is  not  acceptable  and  that 
a  reinspection  is  necessary.  The  owner, 
master,  or  operator  must  make  the 
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vessel  available  for  the  reinspection  at  a 
time  and  place  agreeable  to  this  OCMI. 

(j)  If  the  OCMI  determines,  in 
accordance  with  paragraph  (g)  of  this 
section,  that  the  alternative  annual 
inspection  is  accepted  in  lieu  of  the 
annual  inspection  required  by 
§  126.510(a)  of  this  subpart,  the  master 
must  complete  the  applicable  COI 
endorsement. 

PART  132— FIRE-PROTECTION 
EQUIPMENT 

83.  Revise  the  authority  citation  for 
part  132  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3307;  449  CFR 
1.46. 

§132.350    [Amended] 

84.  In  §  132.350(a)(2),  after  the  words 
"inspection  for  certification"  add  the 
words  "and  periodic  inspection". 

PART  133— LIFESAVING  SYSTEMS 

85.  Revise  the  authority  citation  for 
part  133  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3307;  449  CFR 
1.46. 

§133.45    [Amended] 

86.  In  §  133.45(b),  after  the  words 
"inspection  for  renewal  of  certification" 
add  the  words  "and  periodic 
inspection". 

PART  134— ADDED  PROVISIONS  FOR 
UFTBOATS 

87.  Revise  the  authority  citation  for 
part  134  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3307;  449  CFR 

1.46. 

§134.120    [Amended] 

88.  In  §  134.120,  after  die  words 
"inspection  for  certification"  add  the 
words  "and  periodic  inspection". 

PART  167— PUBLIC  NAUTICAL 
SCHOOL  SHIPS 

89.  Revise  the  authority  citation  for 
part  167  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3307,  6101, 
8105;  E.O.  12234,  45  FR  58801,  3  CFR,  1980 
Comp.,  p.  277;  49  CFR  1.46. 

90.  In  §  167.15-20,  designate  existing 
text  as  paragraph  (a)  and  add  paragraph 
(b)  to  read  as  follows: 

§  167.15-20    Inspections  of  nautical  school 
ships. 

***** 

(b)  To  renew  a  Certificate  of 
Inspection,  you  must  submit  an 
application  at  least  30  days  before  the 
expiration  of  the  vessel's  current 
certificate. 


PART  169— SAIUNG  SCHOOL 
VESSELS 

91.  Revise  the  authority  citation  for 
part  169  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
3306,  3307,  6101;  E.O.  11735.  38  FR  21243. 
3  CFR,  1971-1975  Comp.,  p.  793;  49  CFR 
1.45,  1.46;  §  169.117  also  issued  under  the 
authority  of  44  U.S.C.  3507. 

92.  In  §  169.107,  redesignate 
paragraphs  (a)  through  (y)  as  paragraphs 
(b)  through  (z),  respectively,  and  add 
new  paragraph  (a)  to  read  as  follows: 

§169.107    Definitions. 

(a)  Anniversary  date  means  the  day 
and  the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 

***** 

93.  In  §  169.205,  revise  section 
heading  and  paragraph  (d)  to  read  as 
follows: 

§  1 69.205    Obtaining  or  renewing  a 
Certificate  of  Inspection. 

***** 

(d)  You  must  submit  a  written 
application  for  an  inspection  for 
certification  to  the  cognizant  Officer  in 
Charge,  Marine  Inspection.  To  renew  a 
Certificate  of  Inspection,  you  must 
submit  an  application  at  least  30  days 
before  the  expiration  of  the  vessel's 
current  certificate.  Applications  are 
available  at  any  U.S.  Coast  Guard 
Marine  Safety  Office  or  Marine 
Inspection  Office.  When  renewing  a 
Certificate  of  Inspection,  you  must 
schedule  an  inspection  for  certification 
within  the  3  months  before  the 
expiration  date  of  the  current  Certificate 
of  Inspection. 
***** 

94.  In  §  169.207,  revise  section 
heading  and  paragraph  (a)  to  read  as 
follows: 

§  1 69.207    Period  of  validity  for  a  Certificate 
of  Inspection. 

(a)  A  Certificate  of  Inspection  is  valid 
for  5  years. 
***** 

95.  Revise  §  169.225  to  read  as 
follows: 

§169.225    Annual  inspection. 

(a)  Your  vessel  must  undergo  an 
annual  inspection  within  3  months 
before  or  after  each  anniversary  date, 
except  as  specified  in  §  169.226. 

(b)  You  must  contact  the  cognizant 
Officer  in  Charge,  Marine  Inspection  to 
schedule  an  inspection  at  a  time  and 
place  which  he  or  she  approves.  No 
written  application  is  required. 

(c)  The  scope  of  the  annual  inspection 
is  the  same  as  the  inspection  for 


certification  as  specified  in  §  169.222 
but  in  less  detail  unless  the  cognizant 
marine  inspector  finds  deficiencies  or 
determines  that  a  major  change  has 
occiured  since  the  last  inspection.  If 
deficiencies  are  foimd  or  a  major  change 
to  the  vessel  has  occiured,  the  marine 
inspector  will  conduct  an  inspection 
more  detailed  in  scope  to  ensure  that 
the  vessel  is  in  satisfactory  condition 
and  fit  for  the  service  for  which  it  is 
intended.  If  your  vessel  passes  the 
annual  inspection,  the  marine  inspector 
will  endorse  your  current  Certificate  of 
Inspection. 

(d)  If  the  annual  inspection  reveals 
deficiencies  in  yoiu  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  Officer  in 
Charge,  Marine  Inspection. 

(e)  Nothing  in  this  subpart  limits  the 
marine  inspector  fix)m  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

96.  Add  §  169.226  to  r«ad  as  follows: 

§169.226    Periodic  inspection. 

(a)  Your  vessel  must  undergo  a 
periodic  inspection  within  3  months 
before  or  after  the  second  or  third 
anniversary  of  the  date  of  yoiu-  vessel's 
Certificate  of  Inspection.  "This  periodic 
inspection  will  take  the  place  of  an 
annual  inspection. 

(b)  You  must  contact  the  cognizant 
Officer  in  Charge,  Marine  Inspection  to 
schedule  an  inspection  at  a  time  and 
place  which  he  or  she  approves.  No 
written  application  is  required.   • 

(c)  The  scope  of  the  periodic 
inspection  is  the  same  as  that  for  the 
inspection  for  certificatiop,  as  specified 
in  §  169.222.  The  Officer  in  Charge, 
Marine  Inspection  will  insure  that  the 
vessel  is  in  satisfactory  condition  and  fit 
for  the  service  for  which  it  is  intended. 
If  your  vessel  passes  the  periodic 
inspection,  the  marine  inspector  will        t 
endorse  your  ciurent  Certificate  of 
Inspection. 

(d)  If  the  periodic  inspection  reveals 
deficiencies  in  your  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  Officer  in 
Charge,  Marine  Inspection. 

(e)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

97.  Revise  §  169.227  to  read  as 
follows: 
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Fec^e 


§  1 69.227    CertlficiMe  of  Inspection : 
CondttkNW  of  validity. 

To  maintain  a  valid  Certificate  of 
Inspection,  you  qiust  complete  your 
annual  and  pericjdic  inspections  within 
the  periods  specified  in  §§  169.225  and 
169.226  respectifely  and  yoin 
Certificate  of  Inspection  must  be 
endorsed. 

§169.239    [t 

98.  In  §  169.239,  after  the  words 
"inspection  for  csrtification"  add  the 
words  "and  periodic  inspection". 

99.  Revise  §  169.241(a)  introductory 
text  to  read  as  follows: 

§169.241    MachifBry. 

(a)  At  each  ins  jection  for  certification 
and  periodic  inspection,  the  marine 
inspector  will  ex  imine  and  test  the 
following  items  (jo  the  extent  necessary, 
to  determine  that  they  are  in  proper 
operating  condit  on  and  fit  for  the 
service  for  whicl ;  they  are  intended: 


100.  Revise  th(( 
§  169.243  to  read 


introductory  text  in 
as  follows: 


§169.243    Electrical. 

At  each  inspeqtion  for  certification 
and  periodic  ins  )ection,  the  marine 
inspector  will  ex  amine  and  test  the 
following  items  i  o  the  extent  necessary, 
to  determine  tha  they  are  in  proper 
operating  condit  on,  in  safe  electrical 
condition,  and  fi  t  for  the  service  for 
which  they  are  i:  itended: 


101.  Revise  thf 
§169.245  to  reac 


introductory  text  in 
as  follows: 


§169.245    Lifesaving  equipment. 

At  each  inspection  for  certification 
and  periodic  inspection  the  following 
tests  and  inspec  ions  of  lifesaving 
equipment  will  »e  conducted: 


§169.247    [Amemled] 

102.1n§169.^47(a 
"inspection  for 
words  "and 


a),  after  the  words 
Certification"  add  the 
ic  inspection". 


peri  ad 


§169.251    [Annen|ded] 

103.  In  §169 
"inspection  for 
words  "and 


51,  after  the  words 

Certification"  add  the 

ic  inspection". 


peri  Dd 

§169.253    [Amerded] 

104.  In  §  169.253(a),  after  the  words 
"inspection  for  certification"  add  the 
words  "and  periodic  inspection". 

§169.255    [Anierdedl 

105.  In  §  169.;  ;55,  after  the  words 
"inspection  for  :ertification"  remove 
the  words  "and  reinspection"  and,  in 


their  place,  add  the  words  ",  periodic 
inspection,  and  annual  inspection". 

§169.257    [Amended] 

106.  In  §  169.257(a)  remove  the  word 
",  reinspection"  and  in  §  169.257(a)  and 
(b),  after  the  words  "inspection  for 
certification"  add  the  words  ",  periodic 
inspection,  annual  inspection,". 

PART  175— GENERAL  PROVISIONS 

107.  Revise  the  authority  citation  for 
part  175  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3205,  3306, 
3307.  3703;  49  U.S.C.  App.  1804;  49  CFR 
1.45,  1.46;  175.900  also  issued  under 
authority  of  44  U.S.C.  3507. 

108.  In  §  175.400,  add,  in  alphabetical 
order,  the  definition  for  "aimiversary 
date"  to  read  as  follows: 

§  1 75.400    Definition  of  terms  used  in  this 
subchapter. 

***** 

Anniversa/y  date  means  the  day  and 
the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 


PART  176— INSPECTION  AND 
CERTIRCATION 

109.  Revise  the  authority  citation  for 
part  176  to  read  as  follows: 

Authority:  33  U.S.C.  1321(i);  46  U.S.C. 
2103,  3205.  3306,  3307;  49  U.S.C.  App.  1804; 
E.O.  11735.  38  FR  21243,  3  CFR,  1971-1975 
Comp.,  p.  743;  E.O.  12234,  45  FR  58801,  3 
CFR,  1980  Comp.,  p.  277;  49  CFR  1.46. 

110.  Revise  §  176.107  to  read  as 
follows: 

§  176.107    Period  of  validity  for  a  Certificate 
of  Inspection. 

(a)  A  Certificate  of  Inspection  is  valid 
for  1  year  for  vessels  carrying  more  than 
12  passengers  on  international  voyages. 

(b)  A  Certificate  of  Inspection  is  valid 
for  5  years  for  all  other  vessels. 

(c)  A  Certificate  of  Inspection  may  be 
suspended  and  withdrawn  or  revoked 
by  the  cognizant  OCMI  at  any  time  for 
noncompliance  with  the  requirements 
of  this  subchapter. 

111.  In  §  176.404,  redesignate  the 
existing  text  as  paragraph  (a)  and  add 
paragraph  (b)  to  read  as  follows: 

§  1 76.404    Subsequent  Inspections  for 
certification. 

***** 

(b)  You  must  submit  your  written 
application  for  renewal  of  a  Certificate 
of  Inspection  to  the  OCMI  at  least  30 
days  prior  to  the  expiration  date  of  the 
Certificate  of  Inspection,  as  required  in 
§176.105  of  this  part. 


112.  Revise  §  176.500  to  read  as 
follows: 

§176.500    When  required. 

(a)  Vessels  carrying  more  than  12 
passengers  on  international  voyages 
must  undergo  an  inspection  for 
certification  each  year  as  specified  in 
§176.404. 

(b)  All  other  vessels  must  undergo  an 
inspection  for  certification  as  specified 
in  §  176.404  and  annual  inspection  as 
specified  in  paragraph  (b)(1)  of  this 
section. 

(1)  Annual  inspection.  Your  vessel 
must  imdergo  an  annual  inspection 
within  the  3  months  before  or  after  each 
anniversary  date. 

(i)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required. 

(ii)  The  scope  of  the  annual 
inspection  is  the  same  as  the  inspection 
for  certification  but  in  less  detail  unless 
the  cognizant  marine  inspector  finds 
deficiencies  or  determines  that  a  major 
change  has  occurred  since  the  last 
inspection.  If  deficiencies  are  found  or 
a  major  change  to  the  vessel  has 
occurred,  the  marine  inspector  will 
conduct  an  inspection  more  detailed  in 
scope  to  ensiu-e  that  the  vessel  is  in 
satisfactory  condition  and  fit  for  the 
service  for  which  it  is  intended.  If  your 
vessel  passes  the  annual  inspection,  the 
marine  inspector  will  endorse  youi 
current  Certificate  of  Inspection. 

(iii)  If  the  annual  inspection  reveals 
deficiencies  in  yoin  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  OCMI. 

(iv)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assiured  of  the  vessel's 
seaworthiness. 

(2)  [Reserved] 

113.  Revise  §  176.502  to  read  as 
follows: 

§  1 76.502    Certificate  of  Inspection: 
Conditions  of  validity. 

To  maintain  a  valid  Certificate  of 
Inspection,  you  must  complete  your 
annual  inspection  within  the  periods 
specified  in  §  176.500(b)(1)  and  your 
Certificate  of  Inspection  must  be 
endorsed. 

§176.812    [Amended] 

114.  In  §  176.812,  in  paragraph  (a), 
remove  the  words  ";  except  that,  they 
must  be  inspected  once  every  3  years 
instead  of  at  the  intervals  in  §  61.10- 
5(a),  (b),  and  (d)  of  this  chapter";  and, 
in  paragraph  (b),  remove  the  niunber 
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"§  61.10"  and  add,  in  its  place,  the 
number  "§61.05". 

PART  188— GENERAL  PROVISIONS 

115.  Revise  the  authority  citation  for 
part  188  to  read  as  follows: 

Authority:  46  U.S.G.  2113,  3306.  3307;  49 
U.S.C.  App.  5103,  5106;  E.O.  12234,  45  FR 
58801.  3  CFR,  1980  Comp.,  p.  277;  49  CFR 
1.46. 

§  188.10-1    [Redesignated  as  §  188.10-2] 

116.  Redesignate  §  188.10-1  as 

§  188.10-2  and  add  new  §  188.10-1  to 
read  as  follows: 

§  1 88. 1 0-1    Anniversary  date. 

The  term  anniversary  date  means  the 
day  and  the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 

PART  189— INSPECTION  AND 
CERTIRCATION 

117.  Revise  the  authority  citation  for 
part  189  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
2113,  3306,  3307;  E.O.  12234.  45  FR  58801, 
3  CFR,  1980  Comp.,  p.  277;  E.O.  12777,  56 
FR  54757,  3  CFR.  1991  Comp.,  p.  351;  49  CFR 
1.46. 

§189.01-10    [Amended] 

118.  In  §189.01-10— 

a.  In  the  section  heading,  immediately 
following  the  word  "validity"  add  the 
words  "for  a  Certificate  of  Inspection"; 

b.  In  paragraph  (a),  remove  the  first 
sentence  and  add.  in  its  place,  the 

.^entence  "A  Certificate  of  Inspection  is 
valid  for  5  years.";  and 

c.  In  paragraph  (c)(2).  remove  the 
words  "in  no  case  to  exceed  2  years" 
and  add,  in  their  place,  the  words  "not 
to  exceed  5  years". 

119.  Revise  §  189.25-5  to  read  as 
follows: 

§  1 89.25-5    Application  for  a  Certificate  of 
Inspection. 

You  must  submit  a  written 
application  for  an  inspection  for 
certification  to  the  cognizant  OCMI.  To 
renew  a  Certificate  of  Inspection,  you 
must  submit  an  application  at  least  30 
days  before  the  expiration  of  the  tank 
vessel's  current  certificate.  You  must 
use  Form  CG-3752,  Application  for 
Inspection  of  U.S.  Vessel,  and  submit  it 
to  the  OCMI  at.  or  nearest  to,  the  port 
where  the  vessel  is  located.  When 
renewing  a  Certificate  of  Inspection,  you 
must  schedule  an  inspection  for 
certification  within  the  3  months  before 
the  expiration  date  of  the  current 
Certificate  of  Inspection. 


§189.25-20    [Amended] 

120.  In  §  189.25-20(a)  introductory 
text,  in  the  first  sentence,  remove  the 
words  "inspection  for  certification  and" 
add,  in  their  place,  the  words 
"inspection  for  certification,  periodic 
inspection,  and";  and.  in  the  last 
sentence,  immediately  following  the 
words  "inspection  for  certification"  add 
the  words  "and  periodic  inspection". 

.  §189.25-25    [Amended] 

121.  In  §  189.25-25(a).  after  the  words 
"inspection  for  certification"  add  the 
words  "and  periodic  inspection". 

§189.25-38    [Amended] 

122.  In  §  189.25-38.  after  the  words 
"inspection  for  certification"  add  the 
words  "and  periodic  inspection". 

§189.2&-40    [Amended] 

123.  In  §  189.25-40.  after  the  words 
"inspection  for  certification"  add  the 
words  "and  periodic  inspection". 

§189.25-45    [Amended] 

124.  In  §  189.25-45.  remove  the 
designation  for  paragraph  (a),  and  after 
the  words  "inspection  for  certification" 
add  the  words  "and  periodic 
inspection". 

§189.25-47    [Amended] 

125.  In  §  189.25-47(a)^and  (b),  after 
the  words  "inspection  for  certification." 
add  the  words  "and  periodic 
inspection.". 

Subpart  189.27— Annual  and  Periodic 
Inspections 

126.  In  subpart  189.27,  revise  the 
subpart  heading  to  read  as  set  forth 
above. 

127.  Revise  §  189.27-1  to  read  as 
follows: 

§  1 89.27-1    Annual  inspection. 

(a)  Your  vessel  must  undergo  an 
annual  inspection  within  the  3  months 
before  or  after  each  anniversary  date, 
except  as  specified  in  §  189.27-5. 

(b)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required. 

(c)  The  scope  of  the  annual  inspection 
is  the  same  as  the  inspection  for 
certification,  as  specified  in  §  189.25- 
10,  but  in  less  detail  unless  the 
cognizant  marine  inspector  finds 
deficiencies  or  determines  that  a  major 
change  has  occurred  since  the  last 
inspection.  If  deficiencies  are  found  or 

a  major  change  to  the  vessel  has 
occiured,  the  marine  inspector  will 
conduct  an  inspection  more  detailed  in 


scope  to  ensure  that  the  vessel  is  in 
satisfactory  condition  and  fit  for  the 
service  for  which  it  is  intended.  If  your 
vessel  passes  the  annual  inspection,  the 
marine  inspector  will  endorse  your 
ciuxent  Certificate  of  Inspection. 

(d)  If  the  aimual  inspection  reveals 
deficiencies  in  your  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 

.  period  specified  by  the  OCMI. 

(e)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

128.  Revise  §  189.27-5  to  read  as 
follows: 

§189.27-5    Periodic  inspection. 

(a)  Your  vessel  must  undergo  a 
periodic  inspection  within  3  months 
before  or  after  the  second  or  third 
anniversary  of  the  date  of  your  vessel's 
Certificate  of  Inspection.  "This  periodic 
inspection  will  take  the  place  of  an 
annual  inspection. 

(b)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required. 

(c)  The  scope  of  the  periodic 
inspection  is  the  same  as  that  for  the 
inspection  for  certification,  as  specified 
in  §  189.25-10.  The  OCMI  will  insure 
that  the  vessel  is  in  satisfactory 
condition  and  fit  for  the  service  for 
which  it  is  intended.  If  your  vessel 
passes  the  periodic  inspection,  the 
marine  inspector  will  endorse  your 
ciurent  Certificate  of  Inspection. 

(d)  If  the  periodic  inspection  reveals 
deficiencies  in  your  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  OCMI. 

(e)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

129.  Revise  §  189.27-10  to  read  as 
follows: 

§  1 89.27-1 0    Certificate  of  Inspection: 
Conditions  of  validity. 

To  maintain  a  valid  Certificate  of 
Inspection,  you  must  complete  your 
annual  and  periodic  inspections  within 
the  periods  specified  in  §§  189.27-1  and 
189.27-5  respectively,  and  yoin 
Certificate  of  Inspection  must  be 
endorsed. 

130.  Revise  §  189.60-15  to  read  as 
follows: 
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§  1 89.60-1 5    Cargo  Ship  Safety  Radio 
Certificate. 

Every  vessel  ec  uipped  with  a  radio 
installation  on  ai  international  voyage 
must  have  a  Carg  d  Ship  Safety  Radio 
Certificate.  Each  radio  installation  must 
meet  the  require]  lents  of  the  Federal 
Communication  Commission  and  the 
International  Coi  vention  for  Safety  of 
Life  at  Sea. 

131.  Revise  §  1 59.60-35  to  read  as 
follows: 


§189.60-35 

The  Convention 
on  boeird  the  ves 
available  for 

132.  Revise  § 
follows: 


Availability  of  Certificates, 
certificates  must  be 
!  el  and  readily 
exa^iination  at  all  times. 
.60-40  to  read  as 


1B9.( 


§  1 89.60-40    Duration  of  Convention 
certificates. 

(a)  The  followiig  certificates  are  valid 
for  a  period  of  nc  t  more  than  60  months 
(5  years). 

(1)  A  Cargo  Sh|p  Safety  Construction 
Certificate. 

(2)  A  Cargo  Sh|p  Safety  Equipment 
Certificate. 


(3)  A  Safety  Management  Certificate. 

(4)  A  Cargo  Ship  Safety  Radio 
Certificate. 

(b)  An  Exemption  certificate  must  not 
be  valid  for  longer  than  the  period  of  the 
certificate  to  which  it  refers. 

(c)  A  Convention  certificate  may  be 
withdrawn,  revoked,  or  suspended  at 
any  time  when  it  is  determined  that  the 
vessel  is  no  longer  in  compliance  with 
applicable  requirements.  (See  §  2.01-70 
of  this  chapter  for  procedures  governing 
appeals.) 

PART  195— VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

133.  Revise  the  authority  citation  for 
part  195  to  read  as  follows: 

Authority:  46  U.S.C.  2113,  3306,  3307;  49 
U.S.C.  App.  1804;  E.O.  12234,  45  FR  58801, 
3  CFR,  1980  Comp..  p.  277;  49  CFR  1.46. 

134.  Revise  §  195.11-15  (a)  to  read  as 
follows; 

§  1 95.1 1  -1 5    Plan  approval  and  inspection. 

(a)  Accommodation,  power  and 
chemical  stores  vans  are  subject  to 


normal  plan  submission  procedures  of 
subpart  189.55  and  to  initial 
construction  inspection.  They  must  be 
inspected  at  each  inspection  for 
certification  and  periodic  inspection. 


PART  199— LIFESAVING  SYSTEMS 
FOR  CERTAIN  INSPECTED  VESSELS 

135.  Revise  the  authority  citation  for 
part  199  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3307,  3703;  46 
CFR  1.46. 

§199.45    [Amended] 

136.  In  §  199.45(b},  immediately 
following  the  words  "renewal  of 
certification"  add  the  words  "and 
periodic  inspection". 

Dated:  February  2,  2000. 
Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
[FR  Doc.  00-2812  Filed  2-4-00;  3:40  pm]   * 
BILUNG  CODE  4910-15-U 
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Part  IV 


Department  of 
Justice 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 


Mental  Health  and  Juvenile  Justice: 
Building  a  Model  for  E£fective  Service 
Delivery;  Notice 
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DEPARTMErfT  ( )F  JUSTICE 


Office  of  JuvenN  Justice  and 
Delinquency  Prevention 

[OJP(OJJDPH2^9] 
RIN1121-ZB93 

IMental  Health  ahd  Juvenile  Justice: 
Building  a  Mod#l  for  Effective  Service 
Delivery 

agency:  Office  if  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Pravention,  Justice.  , 
ACTION:  Annountement  of  Discretionary 
Competitive  Assistance  Grant 


summary:  Notic^ 
the  Office  of 
Delinquency 
Public  Law  105 
the  Omnibus 
Emergency 
Actof  1999.  isi 
applications 
agencies  or 
variety  of  i 
designed  to  (1)  i 
about  the  nature 
mental  health 
substance  abuse 
in  the  juvenile  j 
support  the 
comprehensive 
of  mental  healtl: 
population. 

DATES:  Appl 
no  later  than  5 
2000. 


frofn 


and  I 


ADDRESSES: 

obtain  an 
Juvenile 
638-8736.  The 
available  at 
www.ojjdp.ncjr  i 
html#kit 


OJJDP 


is  hereby  given  that 
Juv  Bnile  Justice  and 
Prevention,  pursuant  to 

277,  October  19,  1998, 
Cg  nsolidated  and 
Sup]  )lemental  Appropriation 
isuing  a  solicitation  for 
public  or  private 
orgatiizations  to  engage  in  a 
intern  dated  research  activities 
improve  knowledge 
and  prevalence  of 

co-occurring 
disorders  among  youth 
j  istice  system  and  (2) 
dev  jlopment  of  a 

model  for  the  provision 
services  to  this 


icatlons  must  be  received 
m.  ET  on  April  10, 


Int^ested  applicants  must 
applic  ation  kit  from  the 
Justice  Clearinghouse  at  800- 
pplication  kit  is  also 
's  Web  site  at 
org/grants/about/ 


FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Stern,  Program  Manager, 
Research  and  Pi  ogram  Development 

of  Juvenile  Justice  and 
Delinquency  Pr  jvention  (phone:  202- 
514-9395;  e-mail: 

stemk@opj.usdi)j.gov).  Douglas  Dodge, 
Senior  Policy  Advisor.  Office  of  Juvenile 
Justice  and  Deli  nquency  Prevention 
(phone:  202-61  &-3652;  e-mail: 
doug@ojp.usdo  gov). 

SUPPLEMENTARY 


Purpose 

The  purpose 
substantially  i 
the  nature  and 
health  and  co 
disorders  amoi^ 
justice  system 
a  service  delivery 


INFORMATION: 


af  this  initiative  is  to 
n  iprove  knowledge  about 

)revalence  of  mental 
0  "curring  substance  abuse 

youth  in  the  juvenile 
<  nd  to  develop  and  test 
model  based  on 


theoretical  and  empirical  information 
regarding  best  practices  for  meeting  the 
needs  of  this  population. 

Overview 

With  this  program  announcement,  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP) 
initiates  an  effort  to  build  on  existing 
research  and  knowledge  in  the  area  of 
mental  health  and  juvenile  justice.  This 
muiti  year  research  and  development 
effort  will  examine  ciirrent  research  and 
theoretical  literature  on  mental  health 
and  related  substance  abuse  issues 
among  juvenile  offenders;  the 
relationship  between  mental  health  and 
juvenile  delinquency;  and  best  practices 
in  the  delivery  of  mental  health 
treatment  to  the  juvenile  offender 
population.  This  initiative  will  also 
examine  the  prevalence  of  mental  health 
disorders  among  youth  who  enter  the 
juvenile  justice  system,  particularly 
those  in  detention  and  secure 
corrections.  Although  juvenile  justice 
administrators  and  practitioners 
typically — and  imderstandably — 
concern  themselves  with  the  most 
severely  disordered  youth,  the  intention 
of  this  initiative  is  to  address  the  needs 
of  youth  with  a  broad  range  of  mental 
disorders.  This  includes  conditions, 
such  as  conduct  disorder  and  post- 
traumatic stress  disorder  (PTSD),  that 
are  conmion  in  the  juvenile  justice 
population,  but  it  also  includes  less 
frequently  recognized  conditions  such 
as  anxiety  and  depression.  It  is 
important  to  keep  in  mind  that  mild  and 
easily  treated  conditions  may  evolve 
into  severe  and  intractable  disorders  if 
left  untreated.  Although  the  focus  of  this 
initiative  is  on  mental  disorders,  OJJDP 
recognizes  that  mental  health  and 
substance  abuse  disorders  frequently  co- 
occur,  particularly  in  the  delinquent 
population  (Cocozza,  1992;  Neighbors, 
Kempton,  and  Forehand,  1992). 
Therefore,  information  will  also  be 
obtained  on  the  prevalence  of  substance 
abuse  disorders  that  co-occur  with 
mental  health  diagnoses.  When  the 
initial  survey  work  has  been  completed, 
OJJDP  will  fund  multiple  demonstration 
sites  to  implement  and  evaluate  a 
service  delivery  model  derived  from 
current  theory  and  best  practices.  The 
demonstration  program  will  be 
evaluated  using  an  experimental  design. 

This  program  announcement  seeks 
applications  for  the  first  phase  of  this 
effort  and  will  fund  an  organization  that 
ccin  effectively  conduct  the  literature 
review  described  above,  a  survey  of 
mental  health  and  related  substance 
abuse  needs  among  juvenile  justice 
youth  in  several  jurisdictions,  and  a 
survey  of  selected  juvenile  justice 


system  responses  to  meet  those  needs. 
The  organization  will  then  use  the 
information  gathered  through  these 
three  strategies  to  develop  a  model  of 
mental  health  service  delivery  for  youth 
in  the  juvenile  justice  system.  The 
information  gathered  during  this 
process  will  be  used  to  support  a 
subsequent  program  announcement  that 
will  solicit  sites  for  model 
demonstration  and  evaluation.  The 
successful  applicant  for  the  first  phase 
will  also  assist  with  the  development  of 
a  research  design  for  the  demonstration 
sites. 

Background 

After  increasing  for  a  number  of  years, 
the  juvenile  crime  rate  has  been 
declining  since  1995.  "Although  the 
juvenile  violent  crime  arrest  rate 
increased  more  than  60  percent  between 
1988  and  1994,  it  decreased  23  percent 
between  1994  and  1997.  Similarly,  the 
juvenile  homicide  arrest  rate  increased 
substantially  between  1988  and  1993 
but  declined  39  percent  between  1993 
and  1997"  (1998  Of JDP  Annual  Report, 
1999,  p.  3).  Although  these  trends  are 
encouraging,  juvenile  offending 
continues  to  occur  at  a  very  high  rate. 
A  substantial  portion  of  youth  who  are 
brought  before  the  juvenile  court  are 
detained  or  placed  in  secure  corrections. 
In  1996,  58  percent  (983,100)  of  the 
youth  referred  to  juvenile  court  were 
adjudicated  delinquent.  Twenty-eight 
percent  (275,000)  of  these  youth  were 
sent  to  residential  placement,  an 
increase  of  51  percent  between  1987  and 
1996.  OJJDP's  Census  of  Juveniles  in 
Residential  Placement  (OJJDP,  1997) 
reported  that  on  October  29,  1997,  there 
were  105,790  juveniles  conmiitted  by 
the  court  to  out-of-home  placements. 

Very  little  is  known  about  the  mental 
health  needs  of  these  youth.  There  has 
been  no  large-scale  national 
investigation  of  mental  disorders  among 
juvenile  offenders  and  the  lack  of 
methodological  consistency  across 
smaller  prevalence  studies  often 
produces  inconsistent  results.  A  review 
of  studies  (Cocozza,  1992)  foimd  that 
between  14  percent  and  20  percent  of 
youth  in  the  general  population  suffer 
from  a  diagnosable  mental  disorder  at 
any  given  time.  It  is  likely  that  the 
prevalence  rates  among  the 
approximately  1.8  million  youth  who 
enter  the  juvenile  justice  system  each 
year  are  even  higher.  In  adult  studies, 
the  presence,  of  both  substance  abuse 
and  mental  health  problems  increases 
the  likelihood  that  an  individual  will 
engage  in  criminal  and  violent  behavior. 
Although  this  correlation  has  not  been 
clearly  demonstrated  in  youth,  many  of 
the  causes  and  correlates  of  juvenile 
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delinquency  are  similar  to  risk  factors 
for  developing  mental  health  and 
substance  abuse  disorders. 

Since  the  mid-1990's,  OJJDP  has 
recognized  the  critical  role  that  mental 
health  problems  play  in  the  lives  of 
youth  caught  up  in  die  juvenile  justice 
system.  As  a  result,  OJJDP  has  been 
working  for  several  years  on  a  number 
of  efforts  to  increase  knowledge  and 
improve  services  in  this  area. 

OJJDP  is  supporting  the  GAINS  Center 
on  Co-Occurring  Disorders  in  preparing 
an  update  of  Cocozza's  1992  monograph 
Responding  to  the  Mental  Health  Needs 
of  Youth  in  the  Juvenile  Justice  System. 
This  update  will  provide  important 
information  on  rates  and  trends  of 
mental  health  and  substance  abuse 
disorders  in  the  juvenile  justice 
population,  and  identify  programs  and 
strategies  for  addressing  these  issues. 
OJJDP  is  also  supporting  the  GAINS 
Center's  efforts  to  provide  training  and 
technical  assistance  to  States  and 
localities  on  juveniles  with  comorbid 
substance  abuse  and  mental  health 
disorders  through  an  interagency 
agreement  with  the  National  Institute  of 
Corrections. 

OJJDP  is  providing  support  for  two 
studies  of  mental  health  disorders  in  the 
juvenile  justice  population.  Linda 
Teplin's  longitudinal  study  of  1,800 
detained  youth  in  the  Cook  Coxmty 
{Chicago)  Juvenile  Detention  Center  is 
yielding  important  information  on  the 
prevalence  and  severity  of  mental  health 
and  substance  abuse  disorders  among 
detained  juveniles.  Gail  Wasserman  is 
working  with  incarcerated  youth  in 
Illinois  and  New  Jersey  to  test  the  utility 
of  a  self-administered  assessment 
instrument  for  identifying  mental  health 
disorders  among  youth  in  correctional 
settings. 

For  the  past  2  years,  OJJDP  has 
explored  the  potential  value  of  the 
Community  Assessment  Center  (CAC) 
concept.  CAC's  provide  a  24-hour 
centralized  point  of  intake  and 
assessment  for  juveniles  entering  the 
juvenile  justice  system.  Early 
identification  of  mental  health  and 
substance  abuse  disorders  can  enhance 
placement  and  treatment  decisions  for 
youth  at  the  "front  end"  of  the  juvenile 
justice  system. 

As  part  of  OJJDP's  Performance-Based 
Standards  Demonstration  Program, 
health/mental  health  standards  and 
outcomes  have  been  developed  for  the 
use  of  participating  sites.  The  overall 
goal  of  the  standards  is  to  identify  and 
effectively  respond  to  the  health  and 
mental  health  needs  of  juveniles  in 
confinement,  using  appropriate 
diagnostic,  treatment,  and  prevention 
protocols. 


For  several  years,  OJJDP  has  been 
working  closely  with  other  agencies  in 
the  Federal  Government  to  increase 
capacity  for  meeting  the  mental  health 
needs  of  juvenile  offenders.  OJJDP  has 
been  active  in  the  Federal  Partnership 
for  Children's  Mental  Health,  organized 
by  the  Center  for  Mental  Health  Services 
(CMHS)  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  in  the  U.S.  Department  of 
Health  and  Human  Services.  For  the 
past  2  years,  through  an  interagency 
agreement  with  CMHS,  OJJDP  has 
supported  the  provision  of  training  and 
technical  assistance  to  the 
Comprehensive"  Community  Mental 
Health  Services  for  Children  and  Their 
Families  sites.  The  goal  of  this  training 
is  to  assist  the  sites  in  ensuring  that 
their  comprehensive  systems  of  care 
include  youth  in  the  juvenile  justice 
system.  OJJDP  continued  this  support  in 
FY  1999  as  CMHS  rebid  its  training  and 
technical  assistance  contract  CMHS'  45 
sites,  dedicated  to  developing 
comprehensive  mental  health  services 
for  seriously  emotionally  disturbed 
youth  and  their  families,  present  an 
excellent  opportunity  for  improving 
mental  health  service  delivery  to  all 
children,  including  delinquent  and  at- 
risk  youth. 

ff  there  is  a  gap  in  the  continuum  of 
services  being  delivered  under  current 
programs  funded  by  CMHS  and  others, 
it  is  the  lack  of  mental  health 
programming  for  juvenile  offenders, 
particularly  those  in  detention  and 
secure  corrections.  In  addition,  for  these 
incarcerated  juveniles,  the  lack  of 
aftercare  or  reentry  programming  is  of 
particular  concern.  Although  the  lack  of 
services  may  be  most  acute  for  juveniles 
in  detention,  secure  corrections,  and 
aftercare,  OJJDP  believes  that  the  best 
strategy  for  closing  these  gaps  is  to 
develop  a  comprehensive  model  that 
will  address  the  mental  health  needs  of 
youth  at  every  point  in  the  juvenile 
justice  system.  To  that  end,  OJJDP 
proposes  to  address  these  gaps  by 
developing  a  research  and 
demonstration  effort  that  will  (1)  review 
what  is  knovra  about  theory  and  best 
practices  in  this  area,  (2)  examine  the 
prevalence  of  mental  health  and  co- 
occurring  substance  abuse  disorders  in 
a  sample  of  youth  in  the  juvenile  justice 
system,  (3)  document  what  services  are 
available  to  meet  the  needs  of  this 
population,  and  (4)  develop  a  model 
that  incorporates  existing  theory  and 
best  practices  to  provide  comprehensive 
mental  health  services  to  youth  in  the 
juvenile  justice  system.  The  model 
developed  under  this  initiative  will 
subsequently  be  used  in  a 


demonstration  and  evaluation  project 
that  will  replicate  and  evaluate  the 
model  at  several  sites.  The  model  will 
be  evaluated  using  a  variety  of  outcome 
measures  to  determine  whether  services 
are  being  provided  in  an  appropriate, 
effective,  and  cost-efficient  manner. 

Goal 

The  goal  of  this  initiative  is  to 
improve  knowledge  about  the  nature 
and  prevalence  of  mental  health  and  co- 
occurring  substance  abuse  disorders 
among  youth  in  the  juvenile  justice 
system  and  to  develop  a  model  for  the 
exemplary  provision  of  mental  health 
services  for  this  population.  The  model 
will  incorporate  both  current  theory  and 
best  practices  inthe  areas  of  screening, 
assessment,  service  provision,  and 
quality  assurance.  The  model  should 
include  youth  at  all  stages  of  the 
juvenile  justice  system,  including,  but 
not  limited  to,  arrest,  intake, 
adjudication,  detention,  secure 
corrections,  probation,  and  community- 
based  treatment.  Ideally,  this  model  will 
be  used  in  a  subsequent  demonstration 
and  evaluation  project,  which  will 
replicate  the  model  at  two  to  five  sites. 

Objectives 

The  objectives  of  this  initiative  are: 

•  To  explore  the  research  and 
theoretical  literature  related  to  the 
delivery  of  mental  health  services  to 
youth  in  the  juvenile  justice  system. 

•  To  enhance  the  understanding  of 
mental  health  service  needs  of  youth 
involved  in  the  juvenile  justice  system, 
including  gender-specific  differences  in 
service  needs. 

•  To  increase  the  knowledge  base 
regarding  existing  mental  health  service 
delivery  systems  in  different  parts  of  the 
country. 

•  To  improve  access  to  mental  health 
services  for  youth  in  the  juvenile  justice 
system  cind  to  improve  the  quality  and 
coordination  of  the  services  provided. 

•  To  identify  qf  create  a  model  for  the 
delivery  of  comprehensive  mental 
health  services  to  youth  in  the  juvenile 
justice  system. 

•  To  identify  model  approaches  to 
service  delivery  that  will  overcome 
interdisciplinary  differences  by 
fostering  true  collaboration  between 
mental  health  and  juvenile  justice* 
professionals. 

•  To  increase  the  quality  and  cost- 
effectiveness  of  organizational 
structures  for  providing  mental  health 
services  to  youth  at  all  levels  of  the 
juvenile  justice  system. 

Program  Strategy 

Melton  and  Pagliocca  (1992)  note  that 
emotionally  disturbed  youth  in  the 
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juvenile  justice  system  have  many  of  the 
same  mental  h(  alth  needs  as 
emotionally  disturbed  youth  in  the 
general  population.  However,  the 
identification  c  f  needs  and  the  delivery 
of  services  to  a  eet  those  needs  pose 
unique  challen  ;es  for  the  juvenile 
justice  system.  When  designing  and 
selecting  programs  for  youth,  juvenile 
justice  administrators  must  consider  a 
host  of  goals,  including  commiuiity 
safety,  accountibUity,  incapacitation, 
and  retribution,  Some  of  these  goals 
may  complicatf  or  even  conflict  with 
the  more  traditional  goals  of  mental 
health  and  subitance  abuse  service 
delivery.  For  e^^ample,  even  if  a 
juvenile's  mentlal  health  needs  might  be 
better  served  by  a  community-based 
program,  a  judge  may  consider  only 
residential  optipns  because  of  the 
severity  of  the  youth's  offense. 

In  addition,  treatment  decisions  may 
be  inextricably  linked  to  decisions  about 
such  weighty  n  latters  as  diversion, 
incarceration,  4nd  juvenile  transfer.  It  is 
also  clear  that  processing  by  the  juvenile 
justice  system  ^an  be  a  traumatizing 
experience  in  and  of  itself.  Some  youth 
with  no  previous  history  of  mental 
health  probleme  may  experience  anxiety 
and  depressive!  symptoms  severe 
enough  to  requ  re  treatment  as  a  result 
of  detention  or  incarceration. 

Although  "tl:  e  treatment  needs  of 
youth  do  not  bfcome  magically 
transformed  wjien  they  walk  through 
the  courthousejdoor"  (Melton  and 
Pagliocca,  1993,  p.  107),  meeting  those 
needs  will  reqijire  changes  in  the  ways 
that  both  mental  health  and  juvenile 
justice  systems  operate.  Treatment  and 
sanctions  will  i  teed  to  be  combined  into 
a  seamless  syst  na  that  provides  both 
support  and  ac:oimtability.  True 
interagency  col  laboration  will  be 
essential;  these  youth  do  not  "belong" 
to  one  agency  (  r  another  but  are  the 
shared  respons  bility  of  juvenile  justice, 
mental  health,  education,  child  welfare, 
and  any  other  i  astitutions  that  serve  the 
needs  of  childx  an.  Both  mental  health 
and  juvenile  ju  stice  practitioners  will 
require  trainin| ;  and  assistance  to 
understand  and  accept  each  other's 
views,  goals,  aiid  practices. 

With  this  ini  iative,  OJJDP  will 
provide  suppoi  t  to  a  grantee  willing  to 
engage  in  far-r(  aching  efforts  to  gather 
empirical  and  I  heoretical  information 
witb  the  goal  of  developing  an 
exemplary  mo(  el  of  service  delivery. 
The  model  ulti  mately  created  should 
encompass  a  wide  variety  of  services, 
including,  but  [lot  limited  to,  the 
following:  psy(  hological  and  psychiatric 
evaluation,  psychotherapy,  medication 
management,  t  :eatment  planning, 
intensive  case  nanagement,  home-based 


treatment,  family  support  services,  day 
treatment,  crisis  intervention  services, 
acute  inpatient  and  residential 
psychiatric  care,  therapeutic  group 
homes  or  foster  care,  and  respite  care. 
Ongoing  quality  assurance  measures 
should  be  incorporated.  The  successful 
applicant  will  also  need  to  address  the 
issue  of  cultiiral  sensitivity  in  both 
assessment  and  treatment.  Assessments 
and  treatments  that  are  not  performed  in 
a  culturally  competent  manner  can 
produce  misdiagnoses  and  lead  to 
ineffective  service  provision. 

The  system  should  be  designed  with 
the  ultimate  goal  of  reintegrating 
youthful  offenders  into  the  commimity. 
Successful  reintegration  will  require 
that  youth  who  leave  the  juvenile  justice 
system  continue  to  receive  any 
necessary  services  (e.g.,  mental  health, 
special  education,  vocational). 
"Therefore,  the  model  will  need  to 
address  the  design  of  linkages  between 
the  juvenile  justice  system  and  essential 
aftercare  components.  An  important 
aspect  of  these  linkages  is  how  sensitive 
information  can  be  transferred  in  a 
manner  that  fosters  continuity  of  care 
while  maintaining  the  youth's  right  to 
confidentiality.  In  addition,  meeting  the 
goal  of  effective  reintegration  will 
require  high  levels  of  family 
involvement.  Family  support — or  its 
absence— contributes  strongly  to  a 
youth's  success  or  failure  once  he  or  she 
returns  from  incarceration. 

An  applicant  seeking  funding  under 
this  initiative  must  address  in  the 
application  and  be  willing  to  undertake, 
at  a  minimum,  the  tasks  described 
below.  Specific  tasks  may  be  contracted 
by  the  applicant  to  other  agencies  or 
individuals,  but  only  with  the  express 
approval  of  OJJDP.  An  applicant  that 
plans  to  use  contractors  in  this  maimer 
should  (1)  clearly  spell  out  the  terms  of 
the  contract  in  the  application  and  (2) 
address  the  qualifications  of  the 
contractor(s)  selected  to  perform  each 
task. 

Task  I:  Literature  Review 

The  applicant  must  review  the 
relevant  literature  from  the  fields  of 
juvenile  justice  and  mental  health  and 
any  related  fields  such  as  substance 
abuse,  criminology,  sociology,  etc.  The 
purpose  of  this  review  is  to  identify  and 
evaluate  both  research  and  theoretical 
publications  related  to  the  mental  health 
needs  of  youth  in  the  juvenile  justice 
system.  Articles  addressing  the 
provision  of  mental  health  and  related 
substance  abuse  services  to  this 
population  are  especially  pertinent.  The 
applicant  may  also  want  to  consult 
literatiu-e  from  the  educational  and 
child  welfare  fields.  Like  juvenile 


justice,  these  fields  have  also  struggled 
to  recognize  and  address  the  mental 
health  needs  of  children  and 
adolescents.  Because  of  the  over 
representation  of  minority  youth  in  the 
juvenile  justice  system,  the  literature 
review  wiU  also  need  to  address  the 
issue  of  cultural  sensitivity  in  providing 
services  to  this  population. 
Additionally,  because  of  the  different 
needs  of  females  in  the  juvenile  justice 
system,  the  literature  review  shoidd  also 
address  the  issue  of  gender-specific 
services. 

The  applicant  should  provide  a 
report,  suitable  for  publication  as  an 
O^P  Bulletin,  that  synthesizes  the 
relevant  literature.  Emphasis  should  be 
placed  on  any  publications  that  can 
contribute  to  the  development  of  a 
service  delivery  model.  Gaps  in  the 
existing  literat\u«  should  also  be 
identified. 

TasJc  //.-  Survey  of  Mental  Health  Needs 
and  Services 

Although  many  researchers  have 
speculated  that  youth  in  the  juvenile 
justice  system  are  an  under  served 
population  with  a  high  level  of  need, 
few  studies  have  provided  hard  data  to 
support  or  contradict  this  contention. 
Linda  Teplin  in  Chicago  and  Gail 
Wasserman  in  New  York  are  currently 
studying  this  issue.  However,  their  data 
are  limited  to  populations  in  large  urban 
centers.  Several  States,  including 
Colorado  and  Virginia,  have  gathered 
additional  data  during  brief  (1  week), 
intensive  surveys,  wiSi  the  goal  of 
informing  State  policy  and  legislation. 

For  the  purposes  oi  this  initiative,  the 
applicant  should  be  prepared  to  conduct 
three  similar  surveys  in  the 
understudied  areas  of  the  South, 
Southwest,  and  rural  Northwest. 
Surveys  should  be  conducted  within 
some  naturally  occurring  boundary  such 
as  a  State,  coimty,  district,  or  parish. 
Surveys  should  involve  a  variety  of 
juvenile  justice  facilities  within  that 
boundary;  at  a  minimum,  a  juvenile 
detention  center,  a  secure  correctional 
facility,  and  a  community-based 
program.  For  each  facility,  the  applicant 
will  examine  (1)  the  mental  health 
status  of  youth  in  the  facility,  (2)  the 
mental  health  and  related  substance 
abuse  services  available  to  these  youth, 
and  (3)  the  nimiber  of  youth  actually 
receiving  these  services.  The  applicant 
shoidd  also  explore  the  continuity  of 
care  provided.  For  example:  Do  youth 
who  receive  psychological  assessment 
also  receive  treatment  based  on 
identified  needs?  Do  those  receiving 
therapy  within  the  institution  also  have 
written  plans  for  aftercare?  The 
applicant  may  also  wish  to  examine 
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youth  and  family  satisfaction  with  the 
services  received. 

To  obtain  this  information,  the 
applicant  will  need  to  review  both 
individual  and  facility  records. 
However,  as  noted  in  Mental  Health 
Needs  of  Youth  in  Virginia's  Juvenile 
Detention  Centers  (U.S.  Department  of 
Justice,  1994),  information  contained  in 
detention  center  records  is  often 
"abysmally  weak/'  underestimating 
both  the  number  of  youth  in  need  of 
services  as  well  as  the  number  of  youth 
who  have  previously  received  services. 
Therefore,  in  assessing  a  youth's  mental 
health  status,  the  applicant  will  want  to 
consider  the  use  of  structured 
interviews  or  self-administered 
diagnostic  inventories.  Given  financial 
and  time  constraints,  it  is  understood 
that  in-depth  psychiatric  interviews  or 
psychological  assessments  may  not  be 
possible.  For  an  example  of  a  well- 
constructed  study  of  this  nature,  the 
applicant  is  encouraged  to  obtain  a  copy 
of  the  Virginia  report  from  the  National 
Criminal  Justice  Reference  Service  at 
800-851-3420. 

For  the  purposes  of  the  application, 
the  applicant  should  identify  and 
discuss  the  following:  (1)  Where  the 
surveys  will  be  conducted;  (2)  what 
methods  will  be  used  to  collect  data 
(e.g.,  self-report  inventories,  interviews, 
record  reviews);  and  (3)  what 
information  will  be  obtained.  Copies  of 
all  instruments  or  recording  forms  that 
will  be  used  to  collect  data  should  be 
included  in  the  application.  The 
applicant  should  justify  the  selection  of 
particular  sites  and  the  choice  of 
instruments.  If  the  applicant  decides  to 
create  its  own  instruments  for  the  site 
visits,  a  detailed  description  of  the 
instrument  development  process  should 
be  included. 

The  applicant  should  also  be  prepared 
to  document  the  research  results  in  a 
report  suitable  for  publication  as  an  ' 
OJJDP  Bulletin. 

Task  III:  Identification  of  Best  Practices 

The  applicant  should  be  prepared  to 
make  between  six  and  nine  site  visits  to 
localities  that  are  focusing  their  efforts 
on  meeting  the  mental  health  needs  of 
youth  in  the  juvenile  justice  system. 
Locations  might  include  CMHS 
Comprehensive  Community  Mental 
Health  Services  for  Children  and  Their 
Families  Program  sites  such  as 
"WrapAround  Milwaukee",  whiph 
incorporates  delinquent  youth  into  its 
system  of  care.  Alternatively,  the 
applicant  could  visit  one  of  the  three 
juvenile  sites  under  the  Center  for 
Substance  Abuse  Treatment's  Criminal 
Justice  Treatment  Networks,  a  program 
which  seeks  to  forge  a  seamless  system 


of  juvenile  justice,  substance  abuse, 
mental  health,  health,  and  human 
services.  The  applicant  should  also 
consider  visiting  sites  that  are  not  part 
of  a  Federal  demonstration  project  but 
have  mobilized  State  and  local 
resources  in  innovative  and  effective 
ways. 

OJJDP  recommends  that  the  applicant 
visit  a  combination  of  large  and  small 
sites,  preferably  in  several  different 
areas  of  the  country.  It  is  possible  that 
some  appropriate  sites  may  be  identified 
through  the  literature  review  described 
in  Task  I.  Therefore,  the  applicant  may 
choose  to  provide  only  a  partial  list  of 
sites  in  the  initial  application.  If  the 
applicant  chooses  this  approach,  it 
should  clearly  specify  the  criteria  that 
will  be  used  to  select  additional  sites.  A 
final  list  of  sites  should  be  submitted  to 
OJJDP  for  approval  within  3  months  of 
receipt  of  the  grant  award. 

In  addition  to  the  list  of  sites,  the 
application  should  include  a  site  visit 
protocol.  The  protocol  should  identify 
individuals  who  will  be  interviewed 
(e.g.,  agency  directors,  program 
directors,  key  program  staff,  juvenile 
coiut  judges,  probation  officers,  family 
members,  etc.)  and  the  type  of 
information  that  will  be  obtained. 
Consideration  should  be  given  to  tours 
of  facilities  and  collection  of  written 
program  materials.  Areas  which  should 
be  explored  include,  but  are  not  limited 
to,  history  of  the  program;  legislation 
that  has  positively  or  adversely  affected 
the  program;  interdisciplinary  barriers 
that  were  identified  and  overcome; 
program  goals  and  objectives;  program 
structure,  components,  and  operations; 
program  implementation;  characteristics 
of  youth  (and  families)  served  by  the 
program;  costs  and  funding  sources; 
information-sharing  protocols; 
management  information  system  (MIS) 
support;  quality  assurance  measures; 
outcome  data;  barriers  to  full  and 
effective  implementation;  keys  to 
program  success;  and  future  planning 
efforts. 

The  purpose  of  these  site  visits  is  to 
identify  extant  models  for  delivering 
mental  health  and  related  substance 
abuse  services  to  youth  in  the  juvenile 
justice  system.  The  applicant  should 
provide  a  report  of  the  site  visit  results, 
highlighting  the  strengths  and 
weaknesses  of  the  service  systems 
reviewed. 

The  applicant  should  also  be  prepared 
to  document  the  site  visit  results  in  a 
report,  suitable  for  publication  as  an 
OJJDP  Bulletin. 

Task  IV:  Model  Development 

Using  the  information  gathered  during 
Tasks  I,  II,  and  III,  the  applicant  will 


construct  a  detailed,  comprehensive 
model  for  delivering  a  broad  array  of 
mental  health  services  to  youth  in  the 
juvenile  justice  system.  The  model 
should  be  flexible  enough  to  be  readily 
adapted  to  a  variety  of  sites.  However, 
any  limitations  on  the  model's 
adaptability  should  be  identified.  (For 
example,  the  model  may  not  be 
applicable  to  very  young  offenders,  i.e., 
those  under  12  years  old.) 

Applicants  should  consider  the 
delivery  of  services  at  various  key 
points  in  the  juvenile  justice  system, 
including  (but  not  necessarily  limited 
to)  arrest,  detention,  adjudication, 
disposition,  secure  corrections, 
community  placement,  and  probation. 
Applicants  should  outline  the  steps 
necessary  to  implement  the  model, 
giving  some  consideration  to  issues  of 
resource  acquisition,  development,  and 
maintenance;  collaboration  among 
existing  agencies,  institutions,  and 
programs;  and  the  need  for  political 
support.  Applicants  should  present 
possible  strategies  for  sustaining  the 
model  under  changing  political  or 
financial  conditions.  Relevant 
legislation  that  might  promote  or  inhibit 
implementation  of  the  model  should  be 
cited. 

The  model  ideally  will  involve  a  high 
degree  of  coordination  and  integration, 
so  that  the  needs  of  youth  are 
appropriately  met  as  they  move  through 
the  different  levels  of  the  juvenile 
justice  system.  In  order  to  accomplish 
this  goal,  it  may  be  necessary  for 
sensitive  information  to  be  shared 
among  various  service  providers.  The 
applicant  should  address  how 
confidentiality  will  be  appropriately 
maintained  throughout  this  process. 
One  traditional  way  of  coordinating  care 
is  to  assign  an  intensive  case  manager 
who  will  follow  the  youth  throughout 
his  or  her  time  in  the  juvenile  justice 
system.  However,  there  may  be  other, 
equally  effective  ways  of  accomplishing 
the  same  purpose,  and  applicants  are 
encouraged  to  think  creatively. 

It  should  be  kept  in  mind  that  the 
ultimate  goal  of  providing  services  is  to 
reintegrate  the  youth  back  into  the 
community  and  ensure  that  he  or  she 
becomes  a  healthy,  productive,  and 
successful  member  of  society.  Therefore, 
the  model  should  address  how 
continuity  will  be  maintained  between 
services  provided  within  the  juvenile 
justice  system  and  those  provided  once 
a  youth  is  no  longer  involved  with  the 
system.  In  linking  services  within  and 
outside  the  juvenile  justice  system,  it 
will  also  be  important  to  consider  how 
the  confidentiality  of  the  youth  and 
family  can  be  maintained  without 
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unnecessarily  mpeding  the  continuity 
of  treatment. 

Task  V:  Expen  Panel  and  Model 
Refinement 

Once  an  init  lal  draft  of  the  model  has 
been  prepared  the  applicant  will 
convene  a  pan  }1  of  relevant  subject 
matter  experts  to  review  and  evaluate 
the  model.  Th(  i  applicant  should 
include  a  prop  osed  list  of  experts  in  the 
application.  In  addition  to  subject 
matter  experts  the  panel  should  include 
at  least  one  yoi  ith  who  has  been 
involved  in  th(  i  juvenile  justice  system 
and  family  me  nbers  of  youth  in  the 
juvenile  justio  (  system.  If  possible, 
resumes  of  agreement  from  the  proposed 
panelists  should  be  included  in  an 
appendix.  All  panel  members  must  be 
approved  by  C^JDP,  and  the  agency  may 
recommend  additional  panel  members 
at  the  time  of  the  grant  award.  The 
applicant  will  need  to  include  in  the 
budget  the  costs  associated  with 
convening  the 'expert  panel. 

Based  on  th«  recommendations  of  the 
expert  panel,  t  le  applicant  will  revise 
the  model  as  n  ecessary.  The  final 
version  of  the  nodel  will  be  presented 
in  a  report  suil  able  for  OJJDP 
publication. 

Products 

The  grantee 


will  produce  the 


following  deliverables,  as  described  in 


Tasks  I,  n,  m, 
must  be  suital 
OJJDP: 

•  A  report 
relevant  literal 


id  V,  above,  all  of  which 
le  for  publication  by 


at  synthesizes  the 
e  from  the  fields  of 
juvenile  justic  >  and  mental  health  and 
any  related  fie  ds  such  as  substance 
abuse,  criminc  logy,  sociology,  etc.  (Task 

I) 

•  A  report  t  lat  documents  the  results 

of  the  surveys  described  in  Task  11.  In 
addition,  this  i  eport  should  compare  the 
data  obtained  from  this  project  with 
similar  data  reported  in  the  literature. 
(Task  n)  [ 

•  A  report  that  documents  the  results 
of  the  site  visits  described  in  Task  III. 
This  report  shpuld  highlight  the 
strengths  and  Weaknesses  of  the  service 
systems  visiter  1.  (Task  III) 

•  A  report  t  lat  describes  in  detail  the 
comprehensiv  3  model  for  delivery  of 
mental  health  and  substance  abuse 
services  to  yoi  ith  in  the  juvenile  justice 
system.  This  r  jport  should  also  describe 
how  the  work  of  Tasks  I  through  V 
contributed  to  the  development  of  the 
model.  In  add  tion,  any 
recommendati  ons  or  concerns  regarding 
the  implemen  ation  of  the  model  should 
be  clearly  spe  led  out. 

The  applica  ion  should  contain  a 
description  of  all  products  that  will 


derive  from  the  project,  including,  but 
not  necessarily  limited  to,  the  reports 
described  above.  The  grantee  should 
also  be  prepared  to  produce  a  final 
report  that  provides  an  overview  of  the 
entire  project.  Applicants  are  also 
strongly  encouraged  to  consider 
submitting  their  results  for  publication 
in  refereed  journals. 

Eligibility  Requirements 

OJJDP  invites  applications  from 
public  or  private  agencies  or 
organizations  with  a  demonstrated 
capacity  to  carry  out  the  requirements  of 
this  initiative.  Private,  for-profit 
organizations  must  agree  to  waive  any 
profit  or  fee.  The  organization  must 
have  demonstrated  experience  in 
conducting  extensive  literature  reviews, 
conducting  in-depth  sample  surveys  of 
juvenile  or  criminal  justice  offenders 
and  facilities,  carrying  out  research  and 
program  development,  and  writing 
reports.  Funding  will  not  be  provided  at 
this  stage  for  demonstration  sites  or  for 
sites  whose  primary  function  is  the 
provision  of  mental  health  and 
substance  abuse  services.  In  the  case  of 
joint  applications,  one  applicant  must 
be  clearly  indicated  as  primary  (for 
correspondence  and  award  pmposes) 
and  the  other(s)  listed  as  coapplicants. 
If  contractors  will  be  used  for  specific 
project  tasks,  evidence  of  their 
qualifications  and  willingness  to 
imdertake  the  specified  task(s)  should 
be  provided. 

Selection  Criteria 

Applications  will  be  evaluated  and 
rated  by  a  peer  review  panel  according 
to  the  criteria  outlined  below.  In 
addition,  the  extent  to  which  the  project 
narrative  makes  clear  and  logical 
connections  among  the  components 
listed  below  will  be  considered  in 
assessing  a  project's  merits. 

Prob}em(s)  To  Be  Addressed  (10  points) 

Applicants  must  include  in  the 
project  narrative  a  clear  description  of 
the  problem(s)  to  be  addressed  by  the 
development  of  a  comprehensive  model 
for  mental  health  service  delivery 
within  the  juvenile  justice  system. 
Applicants  should  provide  a  discussion 
of  any  previous  or  ciurent  efforts  in  this 
area  and  any  relevant  research. 

Goals  and  Objectives  (10  points) 

The  application  must  include  goals 
and  objectives  that  are  clear,  concrete, 
and  relevant  to  the  field  of  juvenile 
justice.  Goals  should  derive  directly 
from  the  problems  to  be  addressed. 
Objectives  should  consist  of  clearly 
defined,  measurable  tasks  that  will 


enable  the  applicant  to  achieve  the  goals 
of  the  project. 

Project  Design  (20  points) 

The  application  should  present  in 
detail  the  design  and  methodology  of 
the  project.  Design  elements  should 
follow  directly  from  the  project's  goals 
and  objectives.  Applicjmts  should 
address  the  requirements  of  the 
solicitation,  particularly  Tasks  I  through 
V  as  described  imder  "Program 
Strategy."  Applicants  should  also 
describe  how  the  work  undertaken  in 
the  various  tasks  fits  together  and 
contributes  to  the  overall  goals  of  the 
project. 

Where  data  collection  is  anticipated, 
the  applicant  should  describe  in  detail 
the  research  strategy,  demonstrating 
adequate  understanding  of  reliability 
and  validity  issues. 

Project  Implementation  Plan  (20  points) 

The  application  must  include  a 
detailed  time/task  outline  that  indicates 
when  specific  tasks  will  be  initiated  and 
completed.  This  time  line  must  include, 
at  a  minimimi,  significant  milestones  in 
the  project  and  product  due  dates.  The 
time  line  should  be  referenced  as 
appropriate  in  the  narrative  but  should 
also  be  placed  in  appendix  A  of  the 
application. 

Project  Management  (15  points) 

Applicants  must  demonstrate  the 
existence  of  a  management  structure 
that  will  support  the  achievement  of  the 
project's  goals  and  objectives  in  an 
efficient  and  cost-effective  maimer.  In 
particular,  applicants  must  ensure  that 
the  tasks  delineated  in  the  project  time 
line  (see  "Project  Implementation," 
above)  are  adequately  staffed. 
Applicants  must  also  demonstrate  that 
staff  members  have  sufficient 
substantive  expertise  and  technical 
experience  to  perform  the  tasks 
associated  with  the  project. 

Resumes  for  key  staff  members, 
including  any  contractors,  should  be 
included  in  appendix  B. 

Organizational  Capability  (15  points) 

Applicants  should  also  demonstrate 
the  organizational  capacity  to  complete 
the  work  described  in  the  "Project 
Design"  section.  The  applicant  should 
include  a  description  of  any  similar 
projects  it  has  undertaken  previously. 
Applicants  should  also  demonstrate 
knowledge  and  experience  related  to 
juvenile  justice  and  mental  health 
issues.  In  addition,  applicants  should 
provide  evidence  of  dieir  ability  to  work 
collaboratively  with  juvenile  justice 
system  practitioners  and  service 
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providers,  ideally  in  the  context  of 
research  investigations.  Any  applicable 
letters  of  cooperation  or  support  should 
be  included  in  appendix  C. 

Budget  (10  points) 

Applicants  must  provide  a  proposed 
budget  that  is  complete,  detailed, 
reasonable,  allowable,  and  cost-effective 
in  relation  to  the  activities  to  be 
undertaken.  All  budgeted  costs  should 
be  directly  related  to  thfe  achievement  of 
project  goals  and  objectives.  A  brief 
budget  narrative  should  be  included  in 
this  section. 

Award  Period 

The  project  period  and  budget  period 
will  be  18  months. 

Award  Amount 

Up  to  $1  million  is  available  for  an 
18-month  award  to  one  grantee  to 
develop  a  model  of  mental  health 
service  delivery  for  youth  in  the 
juvenile  justice  system.  The  applicant 
selected  for  this  award  will  not  be 
eligible  to  compete  for  any  subsequent 
demonstration  and  evaluation  grants 
associated  with  implementation  of  the 
model. 

Format 

Applicants  must  submit  a  program 
narrative  of  no  more  than  30  pages.  This 
page  limit  does  not  include  the  abstract, 
budget  narrative,  appendixes, 
application  forms,  or  assurances. 
Appendix  A  should  contain  the 
project's  time  line  with  dates  for 
initiation  and  completion  of  critical 
project  tasks.  Appendix  B  should 
contain  the  resumes  for  the  principal 
investigator  and  key  staff  members. 
Appendix  C  should  include  all 
necessary  letters  of  cooperation  or 
support. 

The  narrative  portion  of  the 
application  must  be  submitted  on  8V2- 
by  11 -inch  paper  using  a  standard  12- 
point  font.  The  application  should  be 
double  spaced  and  printed  on  one  side 
of  the  paper  only.  Single-spaced  (or  IV2- 
spaced)  applications  will  not  be 
accepted.  Margins  should  be  at  least  1 
inch  on  the  top,  bottom,  and  sides  of 
each  page.  The  narrative  should  be 
preceded  by  an  abstract  with  a 
maximum  length  of  400  words. 

These  requirements  are  necessary  to 
maintain  a  fair  and  uniform  set  of 
standards  among  all  applicants.  If  the 


application  fails  to  conform  to  these 
standards,  it  will  be  rejected  without 
further  review. 

Catalog  itf  Federal  Donestic  Assistance 
(CFDA)  NHMber 

The  CFDA  number,  required  on  Standard 
Form  424,  "Application  for  Federal 
Assistance,"- is  16.542.  Standard  Form  424  is 
included  in  OJJDP's  Application  Kit,  which 
can  be  obtained  by  contacting  the  Juvenile 
Justice  Clearinghouse  at  800-638-8736  or 
sending  an  e-mail  request  to 
puborder@ncjrs.org.  The  Application  Kit  is 
also  available  online  at  www.ojjdp.ncjrs.org/ 
grants/about. html#kit. 

Coordination  of  Federal  Efiorts 

To  encourage  better  coordination 
among  Federal  agencies  in  addressing 
State  and  local  needs,  the  U.S. 
Department  of  Justice  is  requesting 
applicants  to  provide  information  on  the 
following:  (1)  Active  Federal  grant 
awards  supporting  this  project  or  related 
efforts,  including  other  awards  from  the 
Department  of  Justice;  (2)  any  pending 
applications  for  Federal  funds  for  this  or 
related  efforts;  and  (3)  plans  for 
coordinating  any  funds  described  in 
items  (1)  and  (2)  with  the  funding 
requested  in  this  application.  For  each 
Federal  award,  applicants  must  include 
the  program  or  project  title,  the  Federal 
granting  agency,  the  amount  of  the 
award,  and  a  brief  description  of  its 
purpose. 

"Related  efforts"  is  defined  for  these 
purposes  as  one  of  the  following: 

•  Efforts  for  the  same  pmpose  (i.e., 
the  proposed  project  would  supplement, 
expand,  complement,  or  continue 
activities  funded  with  other  Federal 
grants). 

•  Another  phase  or  component  of  the 
same  program  or  project  (e.g.,  to 
implement  a  planning  effort  funded  by 
other  Federal  monies  or  to  provide  a 
substance  abuse  treatment  or 
educational  component  within  an 
existing  juvenile  justice  project). 

•  Services  of  some  kind  (e.g., 
technical  assistance,  research,  or 
evaluation)  to  the  program  or  project 
described  in  the  application. 

Delivery  Instructions 

All  application  packages  should  be 
mailed  or  delivered  to  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  c/o  Juvenile  Justice 
Resource  Center,  2277  Research 
Boulevard,  Mail  Stop  2K,  Rockville,  MD 


20850;  301-519-5535.  Note:  In  the 
lower  left-hand  comer  of  the  envelope, 
the  applicant  must  clearly  write 
"Mental  Health  and  Juvenile  Justice: 
Building  a  Model  for  Service  Delivery." 

Due  Date 

Applicants  are  responsible  for 
ensuring  that  the  original  and  five 
copies  of  the  application  package  are 
received  by  5  p.m.  ET  on  April  10,  2000. 

Contact 

For  further  information,  call  Karen 
Stem,  Program  Manager,  Research  and 
Program  Development  Division,  202- 
514-9395  or  send  an  e-mail  inquiry  to 
STERNK@ojp.usdoj.gov.  Alternatively, 
you  may  contact  Douglas  Dodge,  Senior 
Pohcy  Advisor,  202-616-3652,  or  send 
an  e-mail  inquiry  to 
DOUG@ojp.usdoj.gov.  * 
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Office  of  Educational  Research  and 
Improvement,  Jacob  K.  Javits  Gifted 
and  Talented  Students  Education 
Program;  Notiee  Inviting  Applications 
for  New  Awards  for  Fiscal  Years  2000 
and  2001 


Purpose  Oj 
grants  to  help 
capability  in 
schools  to 
educational 
students;  to 
of  rich  and  c 
students:  and 
more  effective 
and  local  fundi  i 
gifted  and 

For  fiscal 
the  competitioii 
on  projects 
priorities  we 
PRIORITIES 


>f  P^gram:  To  provide 
l^uild  a  nationwide 
mentary  and  secondary 
idei^ify  and  meet  the  special 
of  gifted  and  talented 
entourage  the  development 
ha  llenging  curricula  for  all 
supplement  and  make 
iie  expenditures  of  State 
for  the  education  of 
talented  students. 

(FY)  2000  and  2001 
for  new  awards  focuses 
designed  to  meet  the 
d  sscribe  in  the 
seption  of  this  application 


yeiirs 


notice. 

Eligible  App 
agencies;  local 
institutions  of 
other  public 
organizations, 
and 

Indian  Self- 
Education 


aid 


exception  to  the 


determined  that 
required 

Deadline  for 


icants:  State  educational 
educational  agencies; 
ligher  education;  and 
private  agencies  and 
ncluding  Indian  tribes 
organizati(^ns — as  defined  by  the 
Determination  and 
Ass  stance  Act — and  Native 


Hawaiian  orgai  lizations. 
Applicatiom  Available:  Maich  13, 


2000. 

Deadline  for 
April  24.  2000 

Note:  We  musi 
or  before  this  dal  e.  This  requirement  takes 


Receipt  of  Applications: 
receive  all  applications  on 


Education  Department 


General  Adminii  trative  Regulations 
(EDGAR),  34  CFl  i  75.102.  Under  the 
Administrative  F  rocedure  Act  (5  U.S.C.)  553), 
the  Department  j  enerally  offers  interested 
parties  the  oppoi  tunity  to  comment  on 
proposed  regulal  ions.  However,  this 
exception  to  ELK  lAR  makes  procedural 
changes  only  am  I  does  not  establish  new 
substantive  polii  y.  Therefore,  under  5  U.S.C. 
553(b)(A),  the  Ai  sistant  Secretary  for 
Educational  Res(  arch  and  Improvement  has 
[  aroposed  rulemaking  is  not 


Intergovernmental 


Review:  June  2  i,  2000. 

Estimated  AYailable  Funds: 
$1,000,000. 

Estimated  Rtmge  of  Awards: 
$100,000-521!  ,000. 

Estimated  A  femge  Size  of  Awards: 
$166,000. 

Maximum  A  ward:  We  will  reject  emy 
application  th.t  proposes  a  budget 
exceeding  $21  i, 000  for  a  single  budget 
period  of  12  manths. 

Estimated  N  Amber  of  Awards:  6. 

Note:  The  Dep  artment  is  not  bound  by  any 
estimates  in  this  notice. 


Project  Period:  36  months.  Please  note 
that  all  applicants  for  multi-year  awards 
are  required  to  provide  detailed  budget 
information  for  the  total  project  period 
requested.  The  Department  will 
negotiate  at  the  time  of  the  initial  award 
the  funding  levels  for  each  year  of  the 
grant  award. 

Page  Limit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  reviewers  use  to 
evaluate  your  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  25  pages,  using  the     , 
following  standards: 

•  A  page  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  all  text  in  the 
apphcation  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch.). 

The  page  limit  does  not  apply  to  the 
cover  sheet,  the  budget  section, 
including  the  narrative  budget 
justification,  the  assurances  and 
certifications;  the  one  page  abstract,  the 
resumes,  the  bibliography,  or  the  letters 
of  support.  However,  you  must  include 
all  of  the  application  narrative  in  one 
section. 

If,  to  meet  the  page  limit,  you  use 
more  than  one  side  of  the  page,  you  use 
a  larger  page,  or  you  use  a  print  size, 
spacing,  or  margins  smaller  than  the 
standards  in  this  notice,  we  will  reject 
your  application. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  in 
34  CFR  parts  299  and  700. 

Supplementary  Information:  It  is  the 
Department's  intent  to  fund  two  cycles 
of  awards  from  this  competition.  The 
first  cycle  of  awards  will  be  made  from 
FY  2000  funds.  If  applications  of  high 
quality  remain  unfiinded,  additional 
awards  will  be  made  in  the  second  cycle 
in  2001,  pending  availability  of  FY  2001 
funds. 

Priorities:  This  competition  focuses 
on  projects  designed  to  meet  the 
priorities  in  the  notice  of  final  priorities 
for  this  program,  published  in  the 
Federal  Register  on  April  24, 1996  (61 
FR  18214)  and  repeated  in  this  notice. 

Absolute  Priority — Model  Programs 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet 
this  absolute  priority. 


Projects  that  establish  and  operate 
model  programs  to  serve  gifted  and 
talented  students  in  schools  in  which  at 
least  50  percent  of  the  students  enrolled 
are  from  low-income  families.  Projects 
must  include  students  who  may  not  be 
served  by  traditional  gifted  and  talented 
programs,  including  economically 
disadvantaged  students,  limited  English 
proficient  students,  and  students  with 
disabilities.  The  projects  must 
incorporate  high-level  content  and 
performance  standards  in  one  or  more  of 
the  core  subject  areas  as  well  as  utilize 
innovative  teaching  strategies. 

The  projects  must  provide 
comprehensive  ongoing  professional 
development  opportuiiities  for  staff.  The 
projects  must  incorporate  training  for 
parents  in  ways  to  support  their 
children's  educational  progress.  There 
must  also  be  comprehensive  evaluation 
of  the  projects'  activities. 

Competitive  Preference  Priority — 
Empowerment  Zone  or  Enterprise 
Community 

Under  34  CFR  75.105(c)(2)(i),  we  give 
preference  and  award  five  (5)  points  to 
an  application  that  meets  this 
competitive  priority. 

Projects  that  implement  model 
programs  in  one  or  more  schools  in  an 
Empowerment  Zone  or  Enterprise 
Commimity  or  that  primarily  serve 
students  who  reside  in  the  EZ  or  EC. 
Applicants  must  ensure  that  the 
proposed  program  relates  to  the  strategic 
plan  and  will  be  an  integral  part  of  the 
Empowerment  Zone  or  Enterprise 
Community  program. 

For  Applications  and  Further 
Information  Contact:  Kelley  Berry  or  Liz 
Barnes,  U.S.  Department  of  Education, 
555  New  Jersey  Avenue,  NW.,  room  502, 
Washington,  DC  20208-5645.  Facsimile 
^  machine:  (202)  219-2053.  Telephone: 
'  (202)  219-2096  or  (202)  219-2210, 
respectively.  If  you  use  a 
telecommimications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  either  of  the  program  contact 
persons  listed  under  For  Applications 
and  Further  Information  Contact. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
either  person.  However,  the  Department 
is  not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 
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Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http:/ ocfo.ed/gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 


Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 
Note.  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 


Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  8031-6036. 
Dated:  February  4,  2000. 
C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

[FR  Doc.  00-2947  Filed  2-8-00;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  9, 
2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peanuts,  domestically 
produced  and  imported; 
published  1-10-00 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Pori<  and  pork  products; 
importation;  published  1- 
10-00 
AGRICULTURE 
DEPARTMENT 
Import  quotas  and  fees: 
Dairy  tariff-rate  quota 
licensing;  put}lished  1-10- 
00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 

Wyoming;  published  1-10-00 
FEDERAL 
(X)MMUNICATIONS 
COMMISSION 
Comnron  carrier  services: 
Interconnection — 
Wireline  services  offering 
advarK^d 

telecommunications 
capability;  deployment; 
published  1-10-00 
Television  broadcasting: 
Cable  Television  Consumer 
Protection  and 
Competition  Act  of  1992 — 
Horizontal  ownership 

limts;  published  12-1-99 
Telecommunications  Act 
of  1996;  Cable  Act 
reform  provision;  cable 
attribution  rules  review; 
published  12-1-99 
FEDERAL  RESERVE 
SYSTEM 
Procedure  rules: 
Federal  Open  Market 
Committee;  technical 
amendment;  published  2- 
9-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 


Massachusetts;  published  2- 
9-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
AittHJS;  published  1-25-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 
Food  stamp  program: 

Personal  Responsibility  and 
Work  Opportunity 
Reconcilation  Act; 
implementation — 
Personal  responsibility 

provisions;  comments 

due  by  2-15-00; 

published  12-17-99 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
SectK>n  502  Guaranteed 
Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15-99 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 

Section  502  Guaranteed 

Rural  Housing  Program; 

administration;  comments 

due  by  2-14-00;  published 

12-15-99 
Rural  Economic  Development 
Loan  and  Grant  Program; 
comments  due  by  2-14-00; 
published  12-15-99 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Section  502  Guaranteed 
Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15-99 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Section  502  Guaranteed 
Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15-99 

Rural  Economic  Development 
Loan  and  Grant  Program; 
comments  due  by  2-14-00; 
published  12-15-99 


Telecommunication  loans: 
Guaranteed  and  Insured 
loans;  post-loan  policies 
and  procedures; 
comments  due  by  2-14- 
00;  published  12-15-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threater>ed 
species: 

Gulf  of  Maine  anadromous 
Atlantk:  salmon; 
comments  due  by  2-15- 
00;  published  11-17-99 
Fishery  conservation  and 
managenfient: 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 
Polkx^k;  comments  due  by 

2-14-00;  published  12- 

29-99 
Pollock;  comments  due  by 

2-17-00;  published  2-2- 

00 
Atlantic  highly  migratory 
species — 
Pelagk:  longline 

management;  comments 

due  by  2-14-00; 

published  12-15-99 
Caribt>ean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 

comments  due  by  2-15- 

00;  published  12-17-99 

ENERGY  DEPARTMENT 

Nuclear  waste  repositories: 
Yucca  Mountain  Site,  NV; 
suitability  guidelines 

Hearings;  comments  due 
by  2-14-00;  published 
12-15-99 

ENERGY  DEPARTMENT 
Er>ergy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Dishwashers;  test 
procedures;  comments 
due  by  2-14-00;  published 
1-13-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

2-18-00;  published  1-19- 

00 

Connecticut;  comments  due 

by  2-14-00;  published  12- 

16-99 
Delaware;  comn>ents  due  by 

2-14-00;  published  12-16- 

99 
District  of  Columbia, 

Maryland,  and  Virginia; 


comments  due  by  2-14- 

00;  published  12-16-99 
Rorida;  comments  due  t)y 

2-18-00:  published  1-19- 

00 
Georgia;  comments  due  tiy 

2-14-00;  published  12-16- 

^9 
mtrrais;  comments  due  by  2- 

14-00;  published  12-16-99 
Indiana;  comments  due  t>y 

2-14-00:  published  12-16- 

99 
Marylarxf;  comments  due  t>y 

2-14-00;  published  12-16- 

99 
Massachusetts;  comments 

due  by  2-14-00;  published 

12-16-99 
New  Jersey;  comments  due 

by  2-14-00;  published  12- 

16-99 
New  York;  comments  due 

by  2-14-00;  published  12- 

16-99 
Pennsylvania;  comments 

due  by  2-14-00;  published 

12-16-99 
Tennessee;  comments  due 

by  2-18-00;  published  1- 

19-00 
Texas;  comments  due  by  2- 

14-00;  published  12-16-99 
Wisconsin;  comments  due 

by  2-14-00;  published  12- 

16-99 
Air  quality  implementation 
plans;  VAv  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Indiana;  comments  due  by 

2-18-00;  published  1-19- 

00 
Hazardous  waste  program 
authorizations: 
North  Dakota;  comments 

due  by  2-18-00;  published 

1-19-00 
Hazardous  waste: 
Cement  kiln  dust; 

management  standards; 

comments  due  by  2-17- 

00;  published  10-28-99 
Identification  and  listing — 

Mixture  and  derived-from 
rules;  treatnient,  storage 
or  disposal;  comments 
due  by  2-17-00; 
published  11-19-99 
Mixed  waste;  storage, 

treatment,  transportation, 
and  disposal:  comments 
due  by  2-17-00;  published 

11-19-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Metsulfuron  methyl; 
comments  due  by  2-14- 
00;  published  12-16-99 
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Superfund  program: 
National  oil  find  hazarckius 
substance^  contingency 
plan —      I 
National  priorities  list 


comments  due 
published 


update 
by  2-18f00; 
1-19-00 
National  (iiorities  list 


comments  due 
put>lished 


update 
by  2-18f00; 
1-19-00 
National  (^orities  list 
update; 


comments  due 
by  2-1800;  published 
1-19-00 
National  pjriorities  list 
update;  Icomments  due 
by  2-18ioO;  published 
l-19-OO! 

GENERAL  S^VICES 
ADMINISTRATION 

Federal  Acquitition  Regulation 

(FAR): 

Multiple-award  contracts 
competition;  comments 
due  by  2-|l4-00;  published 
12-15-99  ! 

HEALTH  ANO  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drijg 
Administratlor 

Food  for  human  consumption: 
Food  labelirm — 
Trans  fatty  acids  in 
nutntioni  labeling, 
nutrient  jcontent  claims, 
and  he4lth  claims; 
commetits  due  by  2-15- 
00;  published  11-17-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  plans,  health  care 
clearinghouses,  and  health 
care  providers: 
Administrative  data 
standards  and  related 
requireme  its — 
Individuall'  r  Identifiable 
health  information; 
privacy  standards; 
commeiits  due  by  2-17- 
00:  published  12-15-99 

INTERIOR  D9>ARTMENT 
Fish  and  Wildlife  Service 

Endangered  aid  threatened 

species: 

Cowhead  Like  tui  chub; 
comments  due  by  2-16- 
00;  publis  led  2-2-00 

Critical  habiat 
designaticfis — 


Spikedace  and  k>ach 
minnow;  comments  due 
by  2-14-00;  published 
1-12-00 
Guff  of  Maine  anadronwus 

Atlantic  salmon; 

comments  due  by  2-15- 

00;  published  11-17-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Utah;  comments  due  by  2- 
14-00;  published  1-14-00 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Group  health  plans;  access, 
portability,  and  renewabillty 
requirements: 
National  Medical  Support 
Notk:e;  child  support 
orders;  health  care 
coverage  provisions; 
comments  due  by  2-14- 
00;  published  11-15-99 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Elements;  elimination  as 
category  in  evaluation; 
comments  due  by  2-14- 
00;  published  12-16-99 
Federal  Acquisition  Regulation 
(FAR): 

Multiple-award  contracts 
competition;  comments 
due  by  2-14-00;  published 
12-15-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 
Technk:al  amendments; 
hearing;  comments  due 
by  2-16-00;  published  1- 
12-00 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 
Antitrust  review  authority; 

clarification;  comments 

due  by  2-15-00;  published 

1-21-00 
Rulemaking  petitions: 
Quigley.  Barry;  comments 

due  by  2-14-00;  published 

12-1-99 


SECURITIES  AND 
EXCHANGE  COMMISSION 

Regulatory  Flexibility  Act: 
Rules  to  be  reviewed;  list; 
comments  due  by  2-15- 
00;  published  1-21-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 

seamen: 

Licensing  and  manning  for 
officers  of  towing  vehk:les; 
comments  due  by  2-17- 
00;  published  11-19-99 
Ports  and  waterways  safety: 

Puget  Sound,  WA;  vessel 
traffic  service;  radio 
frequencies;  comments 
due  by  2-14-00;  published 
12-14-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation    . 
Administration 

Airworthiness  directives: 
Agusta  S.p.A.;  comments 

due  by  2-18-00;  published 

12-20-99 
Bell;  comments  due  by  2- 

14-00;  published  12-16-99 
Boeing;  comments  due  by 

2-14-00;  published  12-29- 

99 
Bombardier;  comments  due 

by  2-14-00;  published  1- 

14-00 
Cessna;  comments  due  by 

2-14-00;  published  12-29- 

99 
Fokker;  comments  due  by 

2-14-00;  published  1-14- 

00 
Learjet;  comments  due  by 

2-14-00;  published  12-29- 

99 
McDonnell  Douglas; 

comments  due  by  2-18- 

00;  published  12-20-99 
New  Piper  Aircraft,  Inc.; 

comments  due  by  2-17- 

00;  published  12-14-99 
Transport  airplanes 

equipped  with  Mode  "0" 

transponder(s)  with  single 

Gillham  code  altitude 

input;  comments  due  by 

2-14-00;  published  12-16- 

99 
Class  E  airspace;  comments 
due  by  2-16-00;  published 
1-12-00 


TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Railroad  safety  enforcement 
procedures: 

Light  rail  transit  operations 
on  general  railroad 
system;  safety  jurisdiction; 
joint  agency  polrcy 
statement  with  Federal 
Transit  Administration; 
comments  due  by  2-14- 
00;  published  1-12-00 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Interior  trunk  releases; 
comments  due  by  2-15- 
00;  published  12-17-99 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Corporate  activities: 

National  banks;  financial 
subsidiaries  and  operating 
subsidiaries;  comments 
due  by  2-14-00;  published 
1-20-00 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Estate  and  gift  taxes: 

Generation-skipping  transfer 
tax  issues;  comments  due 
by  2-16-00;  published  11- 
18-99 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
1999. 

Last  List  December  21,  1999 
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if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
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Federal  Register  every  day?  If  so,  you 
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(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  2000-11  of  February  1,  2000 

Assistance  Program  for  the  Independent  States  of  the  Former 
Soviet  Union 


(FR  Doc.  00-3289 
Filed  2-9-00;  8:45  am] 
Billing  code  4710-10-M 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  subsection  517(b)  in  Utle  V  of  the  Foreign  Operations.  Export 
Financing,  and  Related  Programs  Appropriations  Act,  2000  (Public  Law  106- 
113),  I  hereby  determine  that  it  is  in  the  national  security  interest  of  the 
United  States  to  make  available  funds  appropriated  under  the  heading  "As- 
sistance for  the  Independent  States  of  the  Former  Soviet  Union"  in  title 
n  of  that  Act  without  regard  to  the  restriction  in  that  subsection. 

You  are  directed  to  report  this  determination  to  the  Congress  and  publish 
it  in  the  Federal  Register. 


{yyikyXM^/j^^Tth^jodti^^ 


THE  WHITE  HOUSE, 
Washington.  February  1,  2000. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Doclcet  No.  99-042-2] 

Gypsy  Moth  Generally  Infested  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


summary:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  gypsy  moth 
regulations  by  adding  4  counties  in 
Indiana,  6  counties  in  Michigan,  11 
counties  in  Ohio,  4  cities  and  3  counties 
in  Virginia,  and  2  counties  in  Wisconsin 
to  the  list  of  generally  infested  areas.  As 
a  result  of  the  interim  rule,  the  interstate 
movement  of  regulated  articles  from 
those  areas  is  restricted.  The  interim 
rule  was  necessary  to  prevent  the 
artificial  spread  of  the  gypsy  moth  to 
noninfested  States. 

EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  July  27, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Coanne  E.  O'Hern,  Operations  Officer, 
Invasive  Species  and  Pest  Management 
Staff.  PPQ,  APHIS.  4700  River  Road 
Unit  134.  Riverdale,  MD  20737-1236; 
(301)  734-8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
July  27. 1999  (64  FR  40509-40511, 
Docket  No.  99-042-1).  we  amended  the 
gypsy  moth  regulations  in  7  CFR  part 
301  by  adding  4  counties  in  Indiana,  6 
counties  in  Michigan,  11  coimties  in 
Ohio,  4  cities  and  3  counties  in  Virginia, 
and  2  counties  in  Wisconsin  to  the  list 
in  §  301.45-3(a)  of  generally  infested 


This  section  of  the  FEDERAL  REGISTER 
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areas.  As  a  result  of  the  interim  rule,  the 
interstate  movement  of  regulated 
articles  from  those  areas  is  restricted. 
The  interim  rule  was  necessary  to 
prevent  the  artificial  spread  of  the  gypsy 
moth  to  noninfested  States. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
September  27,  1999.  We  did  not  receive 
any  comments.  Therefore,  for  the 
.    reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  12372 
and  12988  and  the  Paperwork 
Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  rule  affirms  an  interim  rule  that 
amended  the  gypsy  moth  regulations  by 
adding  4  counties  in  Indiana,  6  counties 
in  Michigan.  11  counties  in  Ohio,  4 
cities  and  3  counties  in  Virginia,  and  2 
counties  in  Wisconsin  to  the  list  of 
generally  infested  areas.  As  a  result  of 
the  interim  rule,  the  interstate 
movement  of  regxilated  articles  fit)m 
those  areas  is  restricted.  The  interim 
rule  was  necessary  to  prevent  the 
artificial  spread  of  the  gypsy  moth  to 
noninfested  States. 

The  following  analysis  addresses  the 
economic  effect  of  the  interim  rule  on 
small  entities,  as  required  by  the 
Regulatory  Flexibility  Act. 

This  action  affects  the  interstate 
movement  of  regulated  articles  and 
outdoor  household  articles  (OHA's) 
from  and  through  areas  in  Indiana. 
Michigan,  Ohio,  Virginia,  and 
Wisconsin  that  are  newly  regulated  for 
gypsy  moth.  There  are  several  types  of 
restrictions  that  apply  to  the  newly 
regulated  areas.  These  restrictions  will 
have  their  primary  effect  on  persons 
moving  OHA's,  nursery  stock,  Christmas 
frees,  logs  and  wood  chips,  and  mobile 
homes  interstate  from  a  generally 
infested  area  to  any  area  that  is  not 
generally  infested. 

Under  the  regulations,  OHA's  may  not 
be  moved  interstate  from  a  generally 
infested  area  into  or  through  a 
noninfested  area  unless  they  are 
accompanied  by  either  a  certificate 
issued  by  an  inspector  or  an  OHA 
document  issued  by  the  owner  of  the 
articles,  attesting  to  the  absence  of  all 


life  stages  of  the  gypsy  moth.  Most 
individual  homeowners  moving  their 
own  articles  who  comply  with  the 
regulations  choose  to  self-inspect  and 
issue  an  OHA  document.  This  takes  a 
few  minutes  and  involves  no  monetary 
cost.  Individuals  may  also  have  State- 
certified  pesticide  applicators,  trained 
by  the  State  or  U.S.  Department  of 
Agriculture  (USDA).  inspect  and  issue 
certificates. 

Generally,  regulated  articles  (such  as 
logs,  pulpwood,  wood  chips,  mobile 
homes,  nursery  stock,  and  Christmas 
trees)  may  only  be  moved  interstate 
from  a  generally  infested  area  if  they  are 
accompanied  by  a  certificate  or  limited 
permit  issued  by  an  inspector.  However, 
logs,  wood  chips,  and  pulpwood  may  be 
moved  without  a  certificate  or  limited 
permit  if  the  person  moving  the  articles 
attaches  a  statement  to  the  waybill 
stating  that  he  or  she  has  inspected  the 
articles  and  has  found  them  free  of  all 
life  stages  of  the  gypsy  moth.  This 
exception  minimizes  the  costs  of 
moving  logs,  pulpwood,  and  wood 
chips  interstate.  Regulated  articles  may 
also  be  moved  interstate  from  a 
generally  infested  area  without  a 
certificate  if  they  are  moved  by  the  U.S. 
Department  of  Agriculture  for 
experimental  or  scientific  purposes  and 
they  are  accompanied  by  a  permit 
issued  by  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service. 

Persons  moving  regulated  articles 
interstate  from  a  generally  infested  area 
may  obtain  a  certificate  or  limited 
permit  from  an  inspector  or  a  qualified 
certified  applicator.  Inspectors  will 
issue  these  documents  at  no  charge,  but 
costs  may  result  from  delaying  the 
movement  of  commercial  articles  while 
waiting  for  the  inspection.  Certificates 
for  interstate  movement  of  mobile 
homes  from  a  generally  infested  area 
may  also  be  obtained  from  qualified 
certified  applicators. 

When  inspection  of  regulated  articles 
or  OHA's  reveals  gypsy  moth,  treatment 
is  often  necessary.  The  preferred 
treatment,  scraping  egg  masses  and 
spraying  caterpillars,  costs  $10  to  $30 
per  shipment  on  average.  Fumigation  is 
another  alternative,  but  it  is  more 
expensive,  at  $75  to  $100  per  shipment, 
and  it  may  damage  the  shipment. 
Treatment  is  done  by  qualified  certified 
applicators,  most  of  which  are  small 
businesses.  These  businesses  might 
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noninfested  areas.  Niuseries  and 
Christmas  tree  growers  will  also  incur  a 
$30  per  acre  fee  for  gypsy  motli 
inspections,  which  are  mandated  by  the 
State  as  a  licensing  requirement.  This 
inspection  fee  represents  about  1.5 
percent  of  the  average  per-acre  value  of 
sales  of  harvested  cut  Christmas  trees  in 
Michigan  in  1997. 

Approximately  240  of  the  affected 
entities  are  in  Ohio,  including  135 
nurseries,  at  least  96  Christmas  tree 
growers,  and  9  sawmills.  Nurseries  in 
the  newly  regulated  areas  had  average 
sales  of  $19,218  in  1997,  while 
Christmas  tree  growers  averaged 
$22,505.  Sawmills  averaged  $1.7  million 
in  shipments  in  1992.  indicating  that  at 
least  some  of  them  are  not  small 
businesses.  We  do  not  know  how  many 
shipments  are  likely  to  be  shipped  out 
of  the  newly  regulated  areas  in  Ohio. 

There  are  approximately  98  affected 
entities  in  Virginia  and  62  affected 
entities  in  Wisconsin.  However,  we  do 
not  anticipate  any  additional  costs  for 
entities  in  the  newly  regulated  areas  in 
Virginia  and  Wisconsin  since  they  do 
not  send  shipments  interstate  from  the 
generally  infested  areas. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  part  301  and 
that  was  published  at  64  FR  40509- 
40511  on  July  27,  1999. 

Authority:  7  U.S.C.147a,  150bb,  150dd, 
150ee,  150ff.  161.  162,  and  164-167;  7  CFR 
2.22.  2.80,  and  371.2(c). 

Done  in  Washington,  DC.  this  4th  day  of 
February,  2000. 
Richard  L.  Dunkle, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  00-3076  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Research  Service 

7  CFR  Part  505 

National  Agricultural  Library  Fees  for 
Loans  and  Copying 

agency:  Agricuhvu-al  Research  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  establishing  a  fee 
schedule  for  loans  of  materials,  and 
establishing  a  fee  schedule  for  copying 
of  materials  from  the  collections  of  the 
National  Agricultural  Library.  Fees 
generated  will  be  used  to  defray  costs  of 
document  delivery  and  maintenance  of 
the  collection. 

DATES:  Effective  April  1.  2000. 
ADDRESSES:  Address  all  correspondence 
to  Eileen  McVey.  Access  Services 
Librarian.  Document  Delivery'  Services 
Branch.  National  Agricultiual  Library. 
Agricultural  Research  Service.  Room 
300,  10301  Baltimore  Ave.,  Behsville 
MD  20705-2351.  Telephone:  301-504- 
6503.  Email:  userfees@nal.usda.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Ditzler.  Head  Dociunent  Delivery 
Services  Branch.  National  Agricultiu-al 
Library.  Agricultural  Research  Service, 
Room  300,  10301  Baltimore  Ave., 
Beltsville  MD  20705-2351. 
SUPPLEMENTARY  INFORMATION:  This  rule 
was  published  as  a  proposed  rule  for 
comment  on  August  16.  1999.  Two 
comments  were  received.  One  comment 
indicated  that  fee  changes  were 
reasonable  and  that  the  price  increase 
was  viewed  as  having  a  positive  effect 
upon  the  ability  of  patrons  to  obtain 
materials.  The  second  comment  viewed 
the  increase  in  fees  as  excessive  in  terms 
of  photocopying.  The  National 
Agricultural  Library  believes  the  fees  are 
comparable  to  those  of  other  research 
libraries.  A  random  sampling  of  15 
academic  and  research  libraries  that  do 
charge  flat  fees  indicated  a  photocopy 
charge  that  ranged  from  a  low  of  $8.00 
when  using  OCLC  IFM  service  to  a  high 
of  $25.00  for  non-IFM  requests.  (IFM  is 
a  service  provided  by  the  Online 
Computer  Library  Center  (OCLC)  in 
Dublin.  Ohio,  which  credits  and  debits 
charges  for  libraries  that  participate 
resulting  in  a  reduction  of  costs  for 
invoicing.)  The  library,  therefore, 
considers  a  flat  fee  of  $13.00  for 
photocopies  on  the  low  side  of  a  median' 
cost  for  such  services. 

Classification 

This  rule  has  been  reviewed  under 
Executive  Order  12866,  and  it  has  been 
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determined  that  it  is  not  a  "significant 
regulatory  action"  rule  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities. 
This  rule  will  not  create  any  serious 
inconsistencies  or  otherwise  interfere 
with  actions  taken  or  planned  by 
another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlement,  grants  or  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof,  and  does  not  raise 
novel  legal  or  pohcy  issues  arising  out 
of  legal  mandates,  the  Presidents's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Department  of  Agriculture 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  Pub.  L. 
■   No.  96-534,  as  amended  (5  U.S.C.  601, 
et  seq.]. 

Paperwork  Reduction  Act 

In  accordance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
information  collection  and  record 
keeping  requirements  that  will  be 
imposed  in  implementation  of  this 
proposed  rule  have  been  submitted  to 
OMB.  This  collection  was  approved  by 
OMB  on  September  30,  1999,  with  OMB 
NO.:  0518-0027  and  an  expiration  date 
of  09/30/2002. 

Background 

Section  1410A  of  the  National 
Agricultiu-al  Research,  Extension,  and 
Teaching  PoHcy  Act  of  1977  (7  U.S.C. 
3125a),  as  added  by  section  1606(a)  of 
Pub.  L.  101-624,  expanded  existing 
statutory  authorities  for  the  NAL.  In 
particular,  section  1410A(e)  authorized 
the  NAL  Director  to  make  copies  of  NAL 
bibliographies,  to  make  microforms  and 
other  reproductions  of  books  and  other 
library  materials  in  USDA,  to  provide 
any  other  library  and  information 
products  and  services,  and  to  sell  those 
products  and  services  at  such  price  (not 
less  than  the  total  costs  of  disseminating 
the  products  and  services)  as  the 
Secretary  of  Agriculture  deems 
appropriate.  Receipts  from  such  sales 
must  be  deposited  to  the  credit  of 
appropriations  available  to  the  NAL  and 
remain  available  until  expended. 


Currently,  USDA  regulations  (7  CFR 
part  1 ,  Appendix  A)  supply  a  fee 
schedule  for  copying  of  NAL  materials 
requested  imder  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552. 
NAL  in  this  regulation  adopts  a  fee 
schedule  for  copying  of  NAL  materials 
pursuant  to  interlibrary  loan  or  other 
research  requests,  and  to  cover  the  costs 
of  interlibrary  loans  of  materials  from 
NAL  collections. 

Fee  Schedule  for  Loans  of  Materials 
From  the  NAL  Collection 

The  NAL  will  charge  fees  for 
interlibrary  loans  of  original  materials 
from  the  NAL  collection  to  other  non- 
Federal  and  non-USDA  libraries  and 
institutions  in  the  United  States  and 
Canada.  By  original  materials,  it  is 
meant  that  NAL  will  provide  loans  of 
original  works,  and  not  copies,  except  in 
rare  instances  where  works  are  too 
fragile  or  valuable  for  shipment. 
Libraries  are  encouraged  to  obtain 
materials  locally  and  to  view  the  NAL 
as  a  library  of  last  resort.  Loans  directly 
to  individuals  are  not  permitted. 

A  flat  fee  per  loaned  item  will  be 
charged.  Fees  generated  will  be  used  to 
recover  actual  processing  costs  and  to 
offset  general  wear  and  tear  on  the 
collection  when  items  are  loaned.  The 
amount  is  based  on  a  study  of  current 
Ubrary  costs  and  market  comparisons. 
There  will  be  no  charge  for  renewals. 

Costs  for  replacement  of  lost  or 
damaged  materials  will  be  the  actual 
cost  to  purchase  a  replacement  or  a  flat 
fee  if  the  exact  cost  cannot  be 
determined.  A  processing  cost  will  be 
added  to  all  lost  or  damaged  materials. 

Fee  Schedule  for  Paper  Copying, 
Duplication,  and  Reproduction  Services 
from  the  NAL  Collection 

The  NAL  will  charge  a  fee  for 
photocopying  and  reproduction  services 
separate  from  the  fee  schedule 
applicable  to  FOIA  requests  under  7 
CFTl  part  1,  Appendix  A,  for  paper 
copying,  duplication,  and  reproduction  , 
services  provided  to  non-USDA  and 
non-federal  libraries  and  institutions  in 
the  United  States.  These  services  will  be 
provided  only  in  response  to  an 
interlibrary  loan  request  from  a  library. 
Use  of  the  interlibrary  loan  system 
ensures  that  NAL  receives  the  request  in 
an  appropriate  form  and  format  for 
response.  In  some  exceptions,  services 
will  be  provided  for  requests  from 
individuals  who  have  not  been  able  to 
obtain  materials  through  their  local 
resources  or  who  have  made  special 
arrangements  with  the  Special 
Collections  section  using  their  forms. 

Copying  of  articles  is  subject  to  a 
maximiun  limitation  of  50  pages  per 


article  for  purposes  of  copyright 
compliance.  This  is  based  on  CONTU 
Guidelines  (National  Commission  on 
New  Technological  Uses  of  Copyright 
Works),  and  the  Code  of  Federal 
Regulations  (Title  17,  and  Title  37, 
Voliune  1). 

The  NAL  will  charge  in  its  schedule 
of  fees  for  photocopying  of  paper 
materials  and  paper  copying  of 
microfiche  or  microfilm.  NAL  is 
switching  fit)m  a  per  page-based  charge 
to  a  per  item  flat  fee  because, 
historically,  the  average  request  is 
between  10  and  20  pages.  Establishing 
a  flat  fee  allows  the  customer  to  estimate 
their  costs  more  effectively  and  allows 
the  library  to  eliminate  the  cost  of 
multiple  steps  currently  necessary  in 
determining  pro-rated  fees.  Fees 
established  are  based  on  actual  costs 
(staffing,  contract  costs,  supplies,  copier 
maintenance,  normal  wear  and  tear  on 
the  collection,  delivery  costs,  etc.)  as 
well  as  based  on  a  review  of  comparable 
fees  across  the  nation  charged  by  other 
research  and  academic  libraries.  All  fees 
will  apply  to  non-USDA  and  non- 
federal library  requests  that  meet 
standard  interlibrary  loan  format 
requirements  and  apply  to  copying  of 
materials  from  the  NAL  collections 
only. 

NAL  also  will  charge  a  flat  rate  for  the 
costs  of  duplication  of  NAL  owned 
microfiche  and  microfilm.  Photographic 
services  from  NAL  Special  Collections 
will  be  charged  at  cost  for  reproduction 
of  the  photo  product,  plus  a  flat  rate  for 
preparation  costs. 

Payment  Submission  Requirements 

The  National  Technical  Information 
Service  (NTIS)  within  the  United  States 
Department  of  Commerce  provides  a 
number  of  services  to  Federal  Agencies, 
one  of  which  is  billing  and  collection 
services.  NAL  uses  NTIS  as  the 
preferred  method  for  invoicing  and 
payment  of  fees  under  this  fee  schedule. 
Use  of  NTIS  by  NAL  is  preferred 
because  it  is  the  only  agency  currently 
providing  this  service  to  Federal  offices. 
NAL  encourages  institutional  users  to 
establish  deposit  accounts  with  NTIS  if 
needed.  Payment  for  services  will  be 
made  by  check,  money  order  or  credit 
card  in  U.S.  funds  directly  to  the  NTIS 
upon  receipt  of  an  invoice  from  NTIS. 
Subject  to  service  charges  for  the  actual 
costs  of  performing  the  invoicing 
service,  funds  received  by  NTIS  will  be 
returned  to  NAL  to  the  credit  of  the 
appropriation  account  charged  with  the 
costs  of  providing  the  loan  or  copying 
service. 
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Agricultural 


List  of  Subject!  i  in  7  CFR  Part  505 


research,  Agriculture, 


Libraries,  Reseu-ch,  User  fees. 

For  the  reas(  ns  set  out  in  the 
preamble,  cha]  iter  V  of  Title  7  of  the 
Code  of  Feders  1  Regulations  is  amended 
as  set  forth  bebw: 

Part  505  is  a  ided  to  read  as  follows: 

PART  505— NATIONAL 
AGRICULTURAL  LIBRARY  FEES  FOR 
LOANS  AND  (tOPYING 


aid 


Sec. 

505.1  Scope 

505.2  Fees  for 
collections. 

505.3  Fees  for 
reproductio  i 
collections. 

505.4  Reserve( 

505.5  Reservec 

505.6  Payment 

Authority:  5 


purpose, 
oans  of  materials  in  library 

:opying,  duplicating,  and 
of  materials  in  library 


of  fees. 

.S.C.  301:7  U.S.C.  3125a. 


§505.1    Scope 


These  regul 
loans,  paper 
reproduction 
collections  of 
Ubrary  (NAL) 
Department  o 


(a)  NAL  wil 
materials  fron 
charge  fees  foi 


■nd  purpose. 


i  itions  establish  fees  for 
ci  )pying,  duplication,  or 

( if  materials  in  the 
he  National  Agricultural 
within  the  United  States 
Agriculture  (USDA). 


§  505.2    Fees  f0r  loans  of  materials  In 
library  collectidis. 


make  loans  of  original 
its  collections,  and 
such  loans,  to  other  non- 


Federal  and  non-USDA  libraries  and 
institutions  in  the  United  States  and 
Canada  only.  Loans  will  not  be  made 
directly  to  inc  ividuals. 

(b)  Loans  w  11  be  made  at  a  flat  fee  of 
$15.00  per  loaned  item. 

(c)  Cost  for  eplacement  of  lost  or 
damaged  item  s  will  be  the  actual  cost  to 
purchase  a  re]  )lacement  plus  a  $50.00 
processing  fe« ;  or  if  the  cost  cannot  be 
determined,  a  flat  rate  of  $75.00  for 
monographs  c  r  $150.00  for  audiovisuals 
per  item,  plus  a  $50.00  processing  fee. 

(d)  All  serv  ces  in  this  section  will 
incur  a  billinj  surcharge  per  invoice 
generated  in  c  ddition  to  the  above  fees 
which  may  cl  ange  as  vendor's  charges 
change.  This  ee,  currently  $10.00,  is 
billed  as  a  dit  ect  cost  recovery  based  on 
charges  to  thf  library  by  the  billing 
vendor.  Interl  ibrary  loan  requests 
submitted  by  participants  in  the  ILL  Fee 
Management  IFM)  program  imder  the 
Online  Comp  iter  Library  Center,  Inc. 
(OCLC)  will  I  ot  inciu  the  billing 
smcharge  as  i  heir  activities  will  not 
generate  an  ii  ivoice. 


§  505.3    Fees  for  paper  copying, 
duplicating,  and  reproduction  of  materials 
In  library  collections. 

(a)  Photocopy  reproduction  of  paper 
copy  will  be  set  as  a  flat  fee  of  $13.00 
for  domestic  requests  and  $16.00  for 
international  requests  for  each 
document  requested  with  a  maximum  of 
50  pages  per  article  for  copyright 
compliance.  Materials  delivered  to 
international  addresses  via  the  Internet 
will  be  charged  at  the  domestic  rate. 
Photocopy  leproduction  of  paper  copy 
that  requires  special  handling  due  to 
size  or  condition  will  incur  special 
handling  fees  to  recover  costs  at  $20.00 
per  half  hour  or  fraction  thereof. 

(b)  Paper  copies  of  microfilm  or 
microfiche  will  be  produced  at  a  flat  fee 
of  $13.00  for  requests  delivered 
domestically  and  $16.00  for  requests 
requiring  delivery  to  a  international 
address.  This  charge  is  for  each 
dociunent  requested  with  a  maximum  of 
50  pages  per  article  for  copyright 
compliance. 

(c)  Duplication  of  NAL  owned 
microfiche  will  be  charged  a  flat  fee  of 
$13.00  per  each  5  microfiche  duplicated 
or  fraction  thereof.  Duplication  of  NAL 
owned  microfilm  will  be  charged  a  flat 
fee  of  $20.00  for  each  reel  produced. 

(d)  Photographic  services  from  NAL 
Special  Collections  will  be  charged  at 
cost  for  reproduction  of  the  photo 
product  (slides,  transparencies,  etc.) 
plus  a  preparation  fee  of  $25.00  per  half 
hoiu'  or  fraction  thereof. 

(e)  All  services  in  this  section  will 
incur  a  billing  surcharge,  currently 
$10.00,  per  invoice  generated  in 
addition  to  the  above  fees.  This  fee  is  a 
direct  cost  recovery  based  on  charges  to 
the  library  by  the  billing  vendor  and  is 
subject  to  change.  Interlibrary  loan 
requests  submitted  by  participants  in 
the  IFM  program  on  OCLC  will  not 
incur  the  billing  siu-charge  as  their 
activities  will  not  generate  an  invoice. 

§  505.4    Reserved. 

§  505.5    Reserved. 

§  505.6    Payment  of  fees. 

Charges  which  include  billing  and 
handling  will  be  invoiced  quarterly  by 
the  National  Technical  Information 
Service  (NTIS)  of  the  United  States 
Department  of  Commerce.  The  NAL 
encoiuages  users  to  establish  deposit 
accounts  with  NTIS.  Payment  for 
services  will  be  made  by  check,  money 
order  or  credit  card  in  U.S.  funds 
directly  to  the  NTIS  upon  receipt  of 
invoice  from  NTIS.  Subject  to  a 
reduction  for  the  actual  costs  of 
performing  the  invoicing  service  by 
NTIS,  all  funds  received  will  be 


returned  to  NAL  for  credit  to  the 
appropriations  account  charged  with  the 
cost  of  processing  the  loan  or  copying 
request. 

Done  at  Washington,  D.C. 
Edward  B.  Knipling. 

Acting  Administrator,  Agricultural  Research 
Service. 
[FR  Doc.  00-2875  Filed  2-9-00;  8:45  am) 

BILLING  CODE  3410-03-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  985 

[Docket  No.  FVOO-985-3  IFR] 

Marketing  Order  Regulating  the 
Handling  of  Spearmint  Oil  Produced  in 
the  Far  West;  Revision  of  the  Salable 
Quantity  and  Allotment  Percentage  for 
Class  3  (Native)  Spearmint  Oil  for  the 
1999-2000  Marketing  Year 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  rule  increases  the 
quantity  of  Class  3  (Native)  spearmint 
oil  produced  in  the  Far  West  that 
handlers  may  piuchase  from,  or  handle 
for,  producers  during  the  1999-2000 
marketing  year.  This  interim  final  rule 
increases  the  Native  spearmint  oil 
salable  quantity  by  102,311  poimds 
from  1,125,755  pounds  to  1,228,066 
poiuids,  and  the  allotment  percentage 
by  5  percent  from  55  percent  to  60 
percent.  The  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West,  recommended  this  rule  to  avoid 
extreme  fluctuations  in  supplies  and 
prices  and  thus  help  to  maintain 
stability  in  the  Far  West  spearmint  oil 
market. 

dates:  Effective  on  February  11,  2000 
through  May  31,  2000;  comments 
received  by  April  10,  2000  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  720-5698,  or 
E-mail:  moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
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will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Ciury,  Northwest  Marketing 
Field  Office.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204-2807;  telephone:  (503) 
326-2724,  Fax:  (503)  326-7440;  or 
George  Kelhart,  Technical  Advisor. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
telephone  (202)  720-2491;  Fax:  (202) 
720-5698.  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
985  (7  CFR  Part  985),  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington,  Idaho, 
Oregon,  and  designated  parts  of  Nevada, 
and  Utah),  hereinafter  referred  to  as  the 
"order."  This  order  is  effective  under 
the  Agricultiu-al  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agricultiu* 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  nde  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  salable 
quantities  and  allotment  percentages 
may  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West. 
This  rule  increases  the  quantity  of 
Native  spearmint  oil  produced  in  the 
Far  West  that  may  be  purchased  from  or 
handled  for  producers  by  handlers 
dining  the  1999-2000  marketing  year, 
which  ends  on  May  31,  2000.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 


any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiu-isdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

The  U.S.  production  of  spearmint  oil 
is  concentrated  in  the  Far  West, 
primarily  Washington,  Idaho,  and 
Oregon  (part  of  the  area  covered  by  the 
order).  Spearmint  oil  is  also  produced  in 
the  Midwest.  The  production  area 
covered  by  the  order  normally  accounts 
for  approximately  63  percent  of  the 
annual  U.S.  production  of  Scotch 
spearmint  oil  and  approximately  93 
percent  of  the  annual  U.S.  production  of 
Native  spearmint  oil. 

This  rule  increases  the  quantity  of 
Native  spearmint  oil  that  handlers  may 
purchase  from,  or  handle  for,  producers 
during  the  1999-2000  marketing  year, 
which  ends  on  May  31,  2000.  This  rule 
increases  the  salable  quantity  from 
1,125.755  pounds  to  1.128,066  pounds 
and  the  allotment  percentage  from  55 
percent  to  60  percent  for  Native 
spearmint  oil  for  the  1999-2000 
marketing  year. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  that 
handlers  may  pmrhase  from,  or  handle 
for,  producers  during  a  marketing  year. 
The  salable  quantity  calculated  by  the 
Committee  is  based  on  the  estimated 
trade  demand.  The  total  salable  quantity 
is  divided  by  the  total  industry 
allotment  base  to  determine  an 
allotment  percentage.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  individual  allotment  base 
for  the  applicable  class  of  spearmint  oil. 

The  initial  salable  quantitj'  and 
allotment  percentages  for  Scotch  and 
Native  spearmint  oils  for  the  1999-2000 
marketing  year  were  recommended  by 
the  Committee  at  its  October  7.  1998, 
meeting.  The  Committee  recommended 
salable  quantities  of  1,199,190  pounds 
and  1,125,755  poimds,  and  allotment 
percentages  of  65  percent  and  55    ' 
percent,  respectively,  for  Scotch  and 
Native  spearmint  oils.  A  proposed  rule 
was  published  in  the  November  17, 
1998.  issue  of  the  Federal  Register  (63 
FR  63804).  A  final  rule  establishing  the 
salable  quantities  and  allotment 
percentages  for  Scotch  and  Native 


spearmint  oils  for  the  199^2000 
marketing  year  was  published  in  the 
January  19. 1999,  issue  of  the  Federal 
Register  (64  FR  2799). 

Pursuant  to  authority  contained  in 
sections  985.50,  985.51,  and  985.52  of 
the  order,  at  its  January  13,  2000, 
meeting,  the  Committee  imanimously 
recommended  that  the  allotment 
percentage  for  Native  spearmint  oil  for 
the  1999-2000  marketing  year  be 
increased  by  5  percent  from  55  percent 
to  60  percent.  Taking  into  consideration 
the  following  discussion  on  adjustments 
to  the  Native  spearmint  oil  salable 
quantity,  the  1999-2000  marketing  year 
salable  quantity  of  1.125,755  pounds 
will  therefore  be  increased  to  1.228,066 
pounds 

The  original  total  industry  allotment 
base  for  Native  spearmint  oil  for  the 
1999-2000  marketing  year  was 
established  at  2,046.828  pounds  and 
was  revised  during  the  year  to  2.046.214 
pounds  to  reflect  a  loss  of  614  pounds 
of  base  due  to  non-production  of  some 
producers'  total  annual  allotments. 
When  the  revised  total  allotment  base  of 
2,046.214  pounds  is  applied  to  the 
originally  established  allotment 
percentage  of  55,  the  1999-2000 
marketing  year  salable  quantity  of 
1,125,755  pounds  is  effectively 
modified  to  1,125,418  pounds. 

By  increasing  the  salable  quantity  and 
allotment  percentage,  this  rule  makes  an 
additional  amount  of  Native  spearmint 
oil  available  by  releasing  such  oil  from 
the  reserve  pool.  When  applied  to  each 
individual  producer,  the  5  percent 
allotment  percentage  increase  allows 
each  producer  to  take  up  to  an  amount 
equal  to  5  percent  of  their  allotment 
base  from  their  Native  spearmint  oil 
reserve.  If  a  producer  does  not  have  any 
reserve  pool  oil,  or  has  less  than  5 
percent  of  their  allotment  base  in  the 
reserve  pool,  the  increase  in  allotment 
percentage  will  actually  make  less  than 
such  amount  available  to  the  market. 
Currently,  producers  receiving  10,020 
pounds  of  additional  allotment  through 
this  increase  do  not  have  any  Native 
spearmint  oil  in  reserve.  Thus,  rather 
than  102.311  additional  pounds,  this 
action  effectively  makes  an  additional 
92,291  pounds  of  Native  spearmint  oil 
available  to  the  market. 

The  following  table  summarizes  the 
Committee  recommendation: 

Native  Spearmint  Oil  Recommendation 

(A)  Estimated  1999-2000  Allotment 
Base— 2,046,828  pounds.  This  is  the 
figure  the  original  1999-2000  salable 
quantities  and  allotment  percentages 
were  based  on. 

(B)  Revised  199^-2000  Allotinent 
Base— 2.046,214  pounds.  This  is  614 
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pounds  less  tl  lan  the  estimated 
allotment  bas(  i.  This  is  less  because 
some  produce  rs  failed  to  produce  all  of 
their  previous  year's  allotment. 

(C)  Initial  1  J99-2000  Allotment 
Percentage — S  5  percent. 

(D)  Initial  1 J99-2000  Salable 
Quantity— 1.125,755  pounds.  This 
figure  is  55  p<  rcent  of  2.046.828 
pounds. 

(E)  Initial  Atdjustment  to  the  1999- 
2000  Salable  Ouantity— 1.125,418 
pounds.  This  figure  reflects  the  salable 
quantity  available  after  the  beginning  of 
the  1999-2000  marketing  year  due  to 
the  614  pouni  reduction  in  the  industry 
allotment  bas  j  to  2.046,214  pounds. 

(F)  Increase  in  Allotment 
Percentage — i  percent.  This  percentage 
increase  was  i  ecommended  by  the 
Committee  at  its  January  13,  2000. 
meeting. 

(G)  Revised  1999-2000  Allotment 
Percentage — ^0  percent.  This  figiu-e  is 
derived  by  aclding  the  5  percent  increase 
to  the  initial    999-2000  allotment 
percentage  of  55  percent. 

(H)  Compu  ed  Increase  in  the  1999- 
2000  Salable  Quantity— 102,311 
pounds.  This  is  the  product  of  the 
revised  1999-  2000  allotment  base  of 
2,046,214  and  the  5  percent  increase. 

(I)  Revised  1999-2000  Salable 
Quantity— 1,;;28.066  pounds.  This 
figure  is  60  p'  jrcent  of  the  estimated 
1999-2000  allotment  base  of  2,046,214 
pounds. 

(I)  Effective  Increase  in  the  1999-2000 
Salable  Quantity— 92,291  pounds.  This 
figure  repres(  nts  the  amount  of  Native 
spearmint  oil  actually  being  made 
available  by  tpis  action  based  on  the 
adjustments  described  herein. 

In  making  this  latest  recommendation, 
the  Committee  considered  all  available 
information  (n  supply  and  demand.  The 
1999-2000  n  arketing  year  began  on 
June  1,  1999.  Handlers  have  indicated 
that  with  thii  action,  the  available 
supply  of  boi  1  Scotch  and  Native 
spearmint  oi  s  appears  adequate  to  meet 
anticipated  c  emand  through  May  31, 
2000.  Witho;  t  the  increase,  the 
Committee  b  ;lieves  the  industry  would 
not  be  able  tc  meet  market  needs.  As  of 
January  13,  2  000.  approximately  25,000 
pounds  of  Ni  live  spearmint  oil  was 
available  for  market.  The  average  for 
sales  of  Natii  e  spearmint  oil  from 
January  1  to  >4ay  31  over  the  past  5 
years  is  208.!  194  pounds.  However, 
average  sales  for  the  period  June  1 
through  Dec(  mber  31  for  the  past  5 
years  are  952 ,978  pounds.  The  Far  West 
spearmint  oi  industry  has  sold 
1,206,290  pounds  of  Native  spearmint 
oil  through  J  inuary  13.  2000.  Therefore, 
based  on  pas  t  history  the  industry  may 
require  at  lei  st  about  40,000  additional 


pounds  of  Native  to  meet  the  five  year 
average  annual  market  demand.  This 
action  has  the  effect  of  adding  92,291 
pounds  of  Native  spearmint  oil  to  the 
amount  available  for  market,  bringing 
the  total  available  supply  for  the  period 
January  13  through  May  31.  2000,  up  to 
approximately  117,300  poimds. 

The  Department,  based  on  its  analysis 
of  available  information,  has  determined 
that  the  salable  quantity  and  allotment 
percentage  for  Native  spearmint  oil  for 
the  1999-2000  marketing  year  should  be 
increased  to  1.228.066  and  60  percent, 
respectively. 

This  rule  relaxes  the  regulation  of 
Native  spearmint  oil  and  will  allow 
growers  to  meet  market  needs  and 
improve  returns.  In  conjunction  with 
the  issuance  of  this  rule,  the 
Committee's  revised  marketing  policy 
statement  for  the  1999-2000  marketing 
year  has  been  reviewed  by  the 
Department.  The  Conunittee's  marketing 
policy  statement,  a  requirement 
whenever  the  Committee  recommends 
implementing  volume  regulations  or 
recommends  revisions  to  existing 
volume  regulations,  meets  the  intent  of 
section  985.50  of  the  order.  During  its 
discussion  of  revising  the  1999-2000 
salable  quantities  and  allotment 
percentages,  the  Committee  considered: 
(1)  The  estimated  quantity  of  salable  oil 
of  each  class  held  by  producers  and 
handlers;  (2)  the  estimated  demand  for 
each  class  of  oil;  (3)  prospective 
production  of  each  class  of  oil;  (4j  total 
of  allotment  bases  of  each  class  of  oil  for 
the  current  marketing  year  and  the 
estimated  total  of  allotment  bases  of 
each  class  for  the  ensuing  marketing 
year;  (5)  the  quantity  of  reserve  oil.  by 
class,  in  storage;  (6)  producer  prices  of 
oil,  including  prices  for  each  class  of  oil; 
and  (7)  general  market  conditions  for 
each  class  of  oil,  including^whether  the 
estimated  season  average  price  to 
producers  is  likely  to  exceed  parity. 
Conformity  with  the  Department's 
"Guidelines  for  Fruit.  Vegetable,  and 
Specialty  Crop  Marketing  Orders"  has 
also  been  reviewed  and  confirmed. 

The  increase  in  the  Native  spearmint 
oil  salable  quantity  and  allotment 
percentage  allows  for  anticipated  market 
needs  for  this  class  of  oil.  In 
determining  anticipated  market  needs, 
consideration  by  the  Committee  was 
given  to  historical  sales,  and  changes 
and  trends  in  production  and  demand. 
Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  xmduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
There  are  7  spearmint  oil  handlers 
subject  to  regulation  under  the 
marketing  order  and  approximately  119 
producers  of  Scotch  spearmint  oil  and 
105  producers  of  Native  spearmint  oil  in 
the  regulated  production  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration 
(SBA)  (13  CFR  121.201)  as  those  having 
annual  receipts  of  less  than  $5,000,000, 
and  small  agricultiu-al  producers  have 
been  defined  as  those  whose  annual 
receipts  are  less  than  $500,000. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  2  of  the  7  handlers  regulated  by  the 
order  could  be  considered  small 
entities.  Most  of  the  handlers  are  large 
corporations  involved  in  the 
international  trading  of  essential  oils 
and  the  products  of  essential  oils.  In 
addition,  the  Committee  estimates  that 
25  of  the  119  Scotch  spearmint  oil 
producers  and  7  of  the  105  Native 
spearmint  oil  producers  would  be 
classified  as  small  entities  under  the 
SBA  definition.  Thus,  a  majority  of 
handlers  and  producers  of  Far  West 
spearmint  oil  may  not  be  classified  as 
small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity,  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  Crop 
rotation  is  an  essential  cultuiral  practice 
in  the  production  of  spearmint  oil  for 
weed,  insect,  and  disease  control.  A 
normal  spearmint  oil  producing 
operation  would  have  enough  acreage 
for  rotation  such  that  the  total  acreage 
required  to  produce  the  crop  would  be 
about  one-third  spearmint  and  two- 
thirds  rotational  crops.  An  average 
spearmint  oil  producing  farm  would 
thus  have  to  have  considerably  more 
acreage  than  would  be  planted  to 
spearmint  during  any  given  season.  To 
remain  economically  viable  with  the 
added  costs  associated  with  spearmint 
oil  production,  most  spearmint  oil 
producing  farms  would  fall  into  the 
category  of  large  businesses. 

Small  spearmint  oil  producers 
represent  a  minority  of  farming 
operations  and  are  more  vulnerable  to 
market  fluctuations.  Such  small  farmers 
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generally  need  to  market  their  entire 
£innual  crop  and  do  not  have  the 
resources  to  cushion  seasons  with  poor 
spearmint  oil  returns.  Conversely,  large 
diversified  producers  have  the  potential 
to  endure  one  or  more  seasons  of  poor 
spearmint  oil  markets  because  of 
stronger  incomes  from  alternate  crops 
which  could  support  the  operation  for  a 
period  of  time.  Despite  the  advantage 
larger  producers  may  have,  increasing 
the  Native  salable  quantity  and 
allotment  percentage  will  help  both 
large  and  small  producers  by  improving 
returns. 

Based  on  projections  available  at  the 
meeting,  the  Committee  considered 
alternatives  to  the  5  percent  increase. 
The  Committee  not  only  considered 
leaving  the  salable  quantity  and 
allotment  percentage  unchanged,  but 
also  looked  at  various  increases  ranging 
from  1  percent  to  15  percent.  The 
Committee  reached  its  recommendation 
to  increase  the  salable  quantity  and 
allotment  percentage  for  Native 
spearmint  oil  after  careful  consideration 
of  all  available  information,  and 
believes  that  the  level  recommended 
will  achieve  the  objectives  sought. 
Without  the  increase,  the  Committee 
believes  the  industry  would  not  be  able 
to  meet  market  needs.  As  of  January  13, 
2000,  approximately  25,000  pounds  of 
Native  spearmint  oil  was  available  for 
market.  The  past  5-year  average  of 
Native  spearmint  oil  sales  from  January 
1  to  May  31  is  208,994  poimds,  whereas 
the  5-year  average  for  the  period  June  1 
through  December  31  is  953.978 
pounds.  The  Far  West  spearmint  oil 
industry  has  sold  1,206,290  pounds  of 
Native  spearmint  oil  this  season  through 
January  13,  2000.  Therefore,  based  on 
historical  sales  the  industr)'  may  require 
about  40,000  additional  pounds  of 
Native  oil  to  meet  the  five-year  average 
aimual  market  demand.  This  action  has 
the  effect  of  adding  92,291  pounds  of 
Native  spearmint  oil  to  the  amount 
available  for  market,  bringing  the  total 
available  supply  for  the  period  January 
13  through  May  31,  2000,  up  to 
approximately  117,300  pounds. 

Annual  salable  quantities  and 
allotment  percentages  have  been  issued 
for  both  classes  of  spearmint  oil  since 
the  order'sinception.  Reporting  and 
recordkeeping  requirements  have 
remained  the  same  for  each  year  of 
regulation.  Accordingly,  this  action  will 
not  impose  any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  spearmint  oil  producers 
and  handlers.  All  reports  and  forms 
associated  with  this  program  are 
reviewed  periodically  in  order  to  avoid 
unnecessary  and  duplicative 
information  collection  by  industry  and 


public  sector  agencies.  The  Department 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap,  or  conflict 
with  this  rule. 

Finally,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
spearmint  oil  industry  and  all  interested 
persons  were  invited  to  attend  and 
participate  on  all  issues.  Interested 
persons  are  also  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  finit,  vegetable,  and  specialty  crop 
marketing  agreements  aud  orders  may 
be  viewed  at  the  following  website: 
http://vkrww.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compUance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
matter  presented,  including  that 
contained  in  the  prior  proposed  and 
final  rules  in  connectioii  with  the 
establishment  of  the  salable  quantities 
and  allotment  percentages  for  Scotch 
and  Native  spearmint  oils  for  the  1999- 
2000  marketing  year,  the  Committee's 
recommendation  and  other  available 
information,  it  is  found  that  to  revise 
section  985.218  (42  FR  2799)  to  change 
the  salable  quantity  and  allotment 
percentage  for  Native  spearmint  oil,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

This  rule  invites  comments  on  a 
revision  to  the  salable  quantity  and 
allotment  percentage  for  Native 
spearmint  oil  for  the  1999-2000 
marketing  year.  A  60-day  comment 
period  is  provided.  Any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  noi  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  increases  the 
quantity  of  Native  spearmint  oil  that 
may  be  marketed  during  the  marketing 
year  which  ends  on  May  31,  2000;  (2) 
the  current  quantity  of  Native  spearmint 
oil  may  be  inadequate  to  meet  demand 
for  the  remainder  of  the  season,  thus 
making  the  additional  oil  available  as 
soon  as  is  practicable  is  beneficial  to 
both  handlers  and  producers;  (3)  the 
Committee  unanimously  recommended 
this  change  at  a  public  meeting  and 
interested  parties  had  an  opportunity  to 
provide  input;  and  (4)  this  rule  provides 


a  60-day  comment  period  and  any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  of  Subiects  in  7  CFR  Fart  985 

Marketing  agreements,  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements,  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  amended  as 
follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDUNG  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  Wl^ST 

1 .  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  985.218  is  amended  by 
republishing  the  introductory  text  and 
revising  paragraph  (b)  to  read  as  follows: 

INote:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations.) 

§  985.21 8    Salable  quantities  and  allotment 
percentage»-199&-2000  marketing  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  diu-ing  the  marketing  year  beginning 
on  June  1.  1999,  shall  be  as  follows: 

***** 

(b)  Cla^s  3  (Native)  oil — a  salable 
quantity  of  1.288,066  pounds  and  an 
allotment  percentage  of  60  percent. 

Dated:  February  4.  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 
[FR  Doc.  00-3041  Filed  2-9-00;  8:45  am) 

BILUNG  CODE  3401-02-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 
[Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banks;  Change  in  Discount 
Rate 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Governors  has 
amended  its  Regulation  A  on  Extensions 
of  Credit  by  Federal  Reserve  Banks  to 
reflect  its  approval  of  an  increase  in  the 
basic  discount  rate  at  each  Federal 
Reserve  Bank.  The  Board  acted  on 
requests  submitted  by  the  Boards  of 
Directors  of  the  twelve  Federal  Reserve 
Banks. 

DATES:  The  eunendments  to  part  201 
(Regulation  A)  were  effective  February 
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ra  e 


2,  2000.  The 

credit  were  eff^tive 

specified  in  12 


changes  for  adjustment 
on  the  dates 
CFR  201.51. 


FOR  FURTHER  INFORMATION  CCNTACT: 

Jennifer  J.  Johnton,  Secretary  of  the 
Board,  at  (202)  ^52-3259;  for  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD),  contact  Diane  Jenkins,  at  (202) 
452-3544,  Boaijd  of  Governors  of  the 
Federal  Reserva  System,  20th  and  C 
Streets  NfW,  Washington,  D.C.  20551. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  sections  10(b),  13,  14, 
19,  et  al.,  of  the  Federal  Reserve  Act,  the 
Board  has  amet  ded  its  Regulation  A  (12 
CFR  part  201)  to  incorporate  changes  in 
discount  rates  c  n  Federal  Reserve  Bank 
extensions  of  ci  edit.  The  discount  rates 
are  the  interest  rates  charged  to 
depository  insti  tutions  when  they 
borrow  from  thf  ir  district  Reserve 
Banks. 


crec  it 


10  n 


The  "basic 
rate  charged  by 
adjustment 
Banks'  discret 
In  increasing 
from  5  percent 
Board  acted  on 
the  Boards  of 
Federal  Reserve 
were  effective 
below.  The  25-1 
the  discount 
similar  increase 
approved  by  the 
Committee  and 
time. 


di  scount  rate"  is  a  fixed 
Reserve  Banks  for 
and,  at  the  Reserve 
for  extended  credit, 
basic  discoimt  rate 
5.25  percent,  the 
■equests  submitted  by 
Directors  of  the  twelve 
Banks.  The  new  rates 
the  dates  specified 
point  increase  in 
was  associated  with  a 
in  the  federal  funds  rate 
Federal  Open  Market 
mnounced  at  the  same 


th3 


01 


I  asis- 


ratj 


Boston 

New  York  

Philadelphia  ... 

Cleveland 

Richmond 

Atlanta  

Chicago 

St.  Louis 

Minneapolis  .... 
Kansas  City  .... 

Dallas  

San  Francisco 


The  Board  and  the  Reserve  Banks 
remain  concerned  that  over  time 
increases  in  demand  will  continue  to 
exceed  the  growth  in  potential  supply, 
even  after  taking  account  of  the 
pronounced  rise  in  productivity  growth. 
Such  trends  could  foster  inflationary 
imbalances  that  would  undermine  the 
economy's  record  economic  expansion. 

Against  the  backgroimd  of  their  long- 
run  goals  of  price  stability  and 
sustainable  economic  growth  and  of  the 
information  cxurently  available,  the 
Board  and  the  Reserve  Banks  believe  the 
risks  are  weighted  mainly  toward 
conditions  that  may  generate  heightened 
inflation  pressures  in  the  foreseeable 
future. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  6Q5(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  the 
change  in  the  basic  discoimt  rate  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  does  not  impose  any 
additional  requirements  on  entities 
affected  by  the  regulation. 

Administrative  Procedure  Act 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  adoption  of  the 
amendment  because  the  Board  for  good 
cause  finds  that  delaying  the  change  in 
the  basic  discount  rate  in  order  to  allow 
notice  and  public  comment  on  the 
change  is  impracticable,  xmnecessary. 


and  contrary  to  the  public  interest  in 
fostering  price  stability  and  sustainable 
economic  growth. 

The  provisions  of  5  U.S.C.  553(d)  that 
prescribe  30  days  prior  notice  of  the 
effective  date  of  a  rule  have  not  been 
followed  because  section  553(d) 
provides  that  such  prior  notice  is  not 
necessary  whenever  there  is  good  cause 
for  finding  that  such  notice  is  contrary 
to  the  public  interest.  As  previously 
stated,  the  Board  determined  that 
delaying  the  changes  in  the  basic 
discoimt  rate  is  contrary  to  the  public 
interest. 

List  of  Subjects  in  12  CFR  Part  201 

Banks,  banking.  Credit,  Federal 
Reserve  System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  201  is  amended 
as  set  forth  below: 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  U.S.C.  343  et  seq.,  347a, 
347b,  347c,  347d,  348  et  seq..  357,  374,  374a 
and  401. 

2.  Section  201.51  is  revised  to  read  as 
follows: 

§  201 .51    Adjustment  credit  for  depository 
institutions. 

The  rates  for  adjustment  credit 
provided  to  depository  institutions 
under  §  201.3(a)  are: 


Federal  Reserve  Bank 


Rate 


5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 


Effective 


February 
February 
Febnjary 
Febmary 
February 
Febnjary 
February 
February 
February 
February 
February 
February 


2,2000. 
2,2000. 
2,  2000. 
2,2000. 
2,  2000. 
2,  2000. 
2,2000. 
2,2000. 
3,2000. 
2,2000. 
4,2000. 
2,2000. 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  February  4,  2000. 

lennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  00-3031  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-79-AD;  Amendment 
39-11 561 ;  AD  2000-03-04] 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  CF6-80C2  Series 
Turt)ofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  General  Electric  Company 
(GE)  CF6-80C2  series  turbofan  engines. 
This  amendment  requires  removal  from 
service  of  affected  fan  mid  shafts  prior 
to  reaching  a  new,  lower  cyclic  life 
limit,  and  replacement  widi  serviceable 
parts.  This  amendment  is  prompted  by 
recent  component  test  data.  The.  actions 
specified  by  this  AD  are  intended  to 
prevent  fan  mid  shaft  failure,  which 
could  result  in  an  uncontained  engine 
failure  and  damage  to  the  aircraft. 
EFFECTIVE  DATE:  April  10,  2000. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  General  Electric  Company  via 
Lockheed  Martin  Technology  Services, 
10525  Chester  Road,  Suite  C.  Cincinnati, 
Ohio  45215,  telephone  513-672-8400. 
fax  513-672-8422.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  New 
England  Region,  Office  of  the  Regional 
Coimsel.  12  New  England  Executive 
Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Ricci,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  781-238-7742. 
fax  781-238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  General  Electric 
Company  (GE)  CF6-80C2  series 
turbofan  engines  was  published  in  the 
Federal  Register  on  October  26, 1999 


(64  FR  57608).  That  action  proposed  to 
require  removal  from  service  of  affected 
fan  mid  shafts  prior  to  reaching  a  new, 
lower  cyclic  life  limit,  and  replacement 
with  serviceable  parts.  That  action  was 
prompted  by  recent  component  test 
data.  That  condition,  if  not  corrected, 
could  result  in  fan  mid  shaft  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
aircraft. 

Comments  Received 

hiterested  persons  have  been  afforded 
an  opportujiity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  concur  with  the  rule 
as  proposed. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Economic  Analysis 

There  are  approximately  1,796 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
230  engines  installed  on  aircraft  of  US 
registry  will  be  affected  by  this  AD  and 
that  required  parts  will  cost 
approximately  $90,085  per  engine. 
Based  on  these  figines,  the  total  cost 
impact  of  the  AD  on  US  operators  is 
estimated  to  be  $20,719,600. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  (EO)  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under  EO 
12866;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-03-04    General  Electric  Company: 

Amendment  39-11561.  Docket  98-ANE- 
79-AD. 

Applicability:  General  Electric  Company 
(GE)  CF6-80C2  series  turbofan  engines,  with 
fan  mid  shafts,  part  number  (P/N) 
9326M74P04  or  P/N  9326M74P05.  installed. 
These  engines  are  installed  on  but  not 
limited  to  Airbus  Industrie  A300  and  A310 
series,  Boeing  747  and  767  series,  and 
McDonnell  Douglas  MI>-11  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD<.The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fan  mid  shaft  failure,  which 
could  result  in  an  uncontained  engine  failure 
and  damage  to  the  aircraft,  accomplish  the 
following; 

(a)  Remove  from  service  affected  fan  mid 
shafts  and  replace  with  a  serviceable  part,  as 
follows: 

Note  2:  GE  CF6-S0C2  Service  Bulletin  (SB) 
No.  72-958.  dated  December  10,  1998, 
contains  information  on  this  subject. 

(1)  For  fan  mid  shafts  that  have 
accumulated  9.000  or  more  cycles-since-new 
(CSN)  on  the  effective  date  of  this  AD, 
remove  from  service  within  3.500  cycles-in- 
service  (CIS)  after  the  effective  date  of  this 
AD,  or  prior  to  accumulating  15.000  CSN, 
whichever  occurs  first. 

(2)  For  fan  mid  shafts  that  have 
accumulated  1.800  CSN  or  more,  but  less 
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ACTION:  Final  rule. 
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Ferry  Flights 

(d)  Special  fli; 
accordance  with 
of  the  Federal  A\ 
21.197  and  21.1 
a  location  where 
can  be  accompli 

(e)  This  amencfiient 
April  10,  2000. 

Issued  in  Burlihgton.  Massachusetts,  on 
February  2,  2000 

David  A.  Downe  ', 
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OF  TRANSPORTATION 
Administration 


14  CFR  Part  39 

[Docket  No.  96-fiM-226-A0;  Amendment 
39-11 562;  AD  20pO-03-05] 

RIN2120-AA64 

Airworthiness  birectives;  Boeing 
Model  737-200  Series  Airplanes 
Modified  in  Accordance  with 
Supplemental  Type  Certificate  (STC) 
ST00969AT 

AGENCY:  Federa  1 
Administration 


Aviation 
DOT. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
200  series  airplanes  that  requires 
removal  of  the  existing  emergency  floor 
path  lighting  system  and  replacement 
with  an  FAA-approved  emergency  floor 
path  lighting  system.  This  amendment 
is  prompted  by  information  indicating 
that  the  existing  emergency  floor  path 
lighting  system  does  not  provide 
adequate  lighting  and  cueing  for  safe 
evacuation  of  the  airplane  in  the  event 
of  an  emergency.  The  actions  specified 
by  this  AD  are  intended  to  prevent  such 
inadequate  lighting  and  cueing,  which 
could  delay  or  impede  the  flight  crew 
and  passengers  when  exiting  the 
airplane  diuing  an  emergency. 
EFFECTIVE  DATE:  March  16,  2000. 
ADDRESSES:  Information  pertaining  to 
this  amendment  may  be  examined  at  the 
Federal  Aviation  A<iministration(FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Rent  on,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-160,  College  Park,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Evans,  Aerospace  Engineer, 
ACE-116A,  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia  30349;  telephone  (770) 
703-6081;  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-200  series  airplanes  was 
published  in  the  Federal  Register  on 
June  23,  1999  (64  FR  33443).  That  action 
proposed  to  require  removal  of  the 
existing  emergency  floor  path  lighting 
system  and  replacement  with  an  FAA- 
approved  emergency  floor  path  lighting 
system.  That  proposal  was  prompted  by 
information  indicating  that  the  existing 
emergency  floor  path  lighting  system 
does  not  provide  adequate  lighting  and 
cueing  for  safe  evacuation  of  the 
airplane  in  the  event  of  an  emergency. 
The  actions  specified  by  that  proposal 
are  intended  to  prevent  such  inadequate 
lighting  and  cueing,  which  could  delay 
or  impede  the  flight  crew  and 
passengers  when  exiting  the  airplane 
during  an  emergency. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


One  commenter  concurs  with  the 
proposed  rule. 

Another  commenter  requests  that  the 
compliance  time  be  extended  to  six 
months  so  that  it  will  have  adequate 
time  to  integrate  the  affected  airplanes 
into  the  maintenance  cycle. 

The  FAA  concurs.  The  FAA  has 
determined  that  such  an  extension  of 
the  compliance  time  to  within  6  months 
after  the  effective  date  of  the  AD  will 
not  adversely  affect  safety.  The  final 
rule  has  been  revised  accordingly. 

Conclusion 

After  careful  review  of  the  avetilable 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  40  Boeing 
Model  737-200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  4  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
removal  of  the  system,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu'. 
It  will  take  approximately  40  work 
hoxus  per  airplane  to  accomplish  the 
required  replacement  with  an  FAA- 
approved  system.  Required  parts  for  the 
replacement  will  cost  approximately 
$10,000  for  a  new  system,  per  airplane.    ■ 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $524,800,  or  $13,120  per  airplane. 

The  cost  impact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  vvill 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  veirious 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
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Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
luider  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pxu'suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-03-05    Boeing:  Amendment  39-11562. 
Docket  96-NM-226-AD. 

Applicability:  Model  737-200  series 
airplanes  equipped  with  SAF-T-GLO 
Aerospace  Limited  emergency  floor  path 
lighting  systems  installed  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
ST00969AT,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  eiddressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadequate  lighting  and  cueing 
of  the  emergency  floor  path  lighting  system, 
which  could  delay  or  impede  the  flight  crew 
and  passengers  when  exiting  the  airplane 
during  an  emergency,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  remove  the  existing 


photoluminescent  emergency  floor  path 
lighting  system  from  the  airplane.  Replace  it 
with  an  emergency  floor  path  lighting  system 
in  accordance  with  Supplemental  Type 
Certificate  ST01829AT.  dated  February  11. 
1999,  or  an  FAA-approved  emergency  floor 
path  lighting  system  that  is  installed  in 
accordance  with  a  method  approved  by  the 
Manager,  Atlanta  Aircraft  Certification  Office 
(ACO),  FAA,  Small  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
March  16,  2000. 

Issued  in  Renton,  Washington,  on  February 
4,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  00-3131  Filed  2-9-00;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AWA-12] 

RIN2120-AA66 

Revision  to  the  Legal  Description  of 
ttie  Burlington  International  Class  C 
Airspace  Area;  VT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SliMMARY:  This  action  revises  the  legal 
description  of  the  Burlington,  VT,  Class 
C  airspace  area  by  changing  the 
operating  hours  to  be  consistent  with 
the  current  operational  requirements. 
Specifically,  the  Class  C  airspace  area 
will  be  designated  effective  diu-ing  the 
specific  days  and  hours  of  operation  of 
the  Burlington  Tower  and  Approach 
Control  facility  as  established  in 
advance  by  a  Notice  to  Airmen 
(NOT AM).  The  effective  dates  and  times 
thereafter  will  be  continuously 
published  in  the  Airport/Facility 
Directory.  This  action  will  not  change 


the  actual  dimensions,  configuration,  or 
operating  requirements  of  the 
Burlington  Class  C  airspace  area. 
EFFECTIVE  DATE:  Februarv'  24.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Brown,  Airspace  and  Rules 
Division,  ATA^OO,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Burlington  Airport  Traffic 
Control  Tower  is  reducing  its  hours  of 
operation.  The  Burlington  Class  C 
airspace  area  remains  an  essential  safety 
measure  in  support  of  the  ongoing 
airport  operation  requirements. 

On  November  15, 1999,  the  FAA 
published  an  NPRM  (64  FR  61803)  that 
proposed  to  revise  the  legal  description 
of  the  Biulington,  VT,  Class  C  airspace 
^a  by  changing  the  operating  hours  to 
be  consistent  with  the  ciurent 
operational  requirements.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  comments  on  the  proposal  to 
the  FAA.  No  comments  objecting  to  the 
proposal  were  received.  However,  one 
error  was  found  in  the  coordinates  of 
the  legal  description  in  the  notice  for 
the  Biulington  International  Airport, 
VT.  Except  for  the  change  in  the 
coordinates,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 

The  Rule 

This  amendment  to  part  71  of  The 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revises  the  legal  description  of 
the  Burlington  Class  C  airspace  area 
located  at  Burlington,  VT.  The  legal 
description  will  use  the  operating  hoiu's 
for  the  Class  C  airspace  area  which  are 
consistent  with  the  current 
requirements.  The  Class  C  airspace  area 
is  designated  effective  during  the 
specific  days  and  hoius  of  operation  of 
the  Burlington  facility  as  established  in 
advance  by  a  NOT  AM.  This  action  is  a 
technical  amendment  to  the  legal 
description  and  will  not  change  the 
actual  dimensions,  configuration,  or 
operating  requirements  of  the 
Burlington  Class  C  airspace  area. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  C  airspace  areas  are 
published  in  paragraph  4000  of  FAA 
Order  7400.90,  dated  September  1. 
1999,  and  effective  September  16,  1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  C  airspace  area 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
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The  FAA  hj  s  determined  that  this 
regulation  onl  y  involves  an  established 
body  of  techn:  cal  regulations  for  which 
firequent  and  i  Dutine  amendments  are 
necessary  to  k  jep  them  operationally 
current.  Therefore,  this  Regulation:  (1)  Is 
not  a  "signiHcuit  regulatory  action" 
under  Executi/e  Order  12866;  (2)  is  not 
a  "Significant  rule"  under  DOT 
Regulatory  Po  icies  and  Procedures  (44 
PR  11034;  February  26,  1979);  and  (3) 
does  not  warrs  nt  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  mlinimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedi  res  and  air  navigation,  it 
is  certified  tha  t  this  proposed  rule, 
when  promul^  ated,  will  not  have  a 
significant  ecc  nomic  impact  on  a 
substantial  nu  nber  of  small  entities 
under  the  crite  ria  of  the  Regulatory  Act. 


List  of  Subject  i 

Airspace, 


in  14  CFR  Part  71 

Infcorporation  by  reference. 


Navigation  (all ) 

Adoption  of  tlie  Amendment 

In  considera  tion 
Federal  Aviatipn 
amends  14 


CFl 


PART  71— 0E6IGNATI0N 
CLASS  B,  CU  SS 
CLASS  E  AIRSPACE 
AIRWAYS;  ROUTES 
POINTS 


1 .  The  authotity 
part  71  continues 

Authority:  49 
40120;  E.O.  10834 
1963  Comp.,  p 


citation  for  14  CFR 
to  read  as  follows: 

J.S.C.  106(g),  40103,  40113, 
24  FR  9565.  3  CFR.  1959- 
189. 


[Amend*  id] 


§71.1 

2.  The  incortoration 
14  CFR  71.1  of 
Administration 
Designations 
dated  September 
September  16, 
follows: 


II. 


anc 


Burlington 
(lat.  44°28'23' 

That  airspaci  i 
the  surface  to 
MSL  within  a 
Burlington 
that  airspace 
2,200  feet  MSL 
a  10-mile  radi 


of  the  foregoing,  the 
Administration 
part  71  as  follows: 


OF  CLASS  A, 
C,  CLASS  D,  AND 
AREAS; 
AND  REPORTING 


by  reference  in 
the  Federal  Aviation 
Order  7400.9G,  Airspace 
"  Reporting  Points, 
1,  1999,  and  effective 
1999,  is  amended  as 


aid 


Paragraph  400p-Subpart  C— Class  C 
Airspace 


Burlington  International  Airport,  VT 
[Revised] 

Intf  mational 


Airport,  VT 
long.  73°09'01'  W.) 

extending  upward  from 
d  including  4,400  feet 
-mile  radius  of  the 

Airport,  and 
tending  upward  from 
to  4,400  feet  MSL  within 
is  of  Burlington 
International"^  irport  from  the  360° 
bearing  from  tl  e  airport  clockwise  to  the 


e:; 


180°  bearing  from  the  airport,  excluding 
the  airspace  within  Restricted  Area  R- 
6501;  and  that  airspace  extending 
upward  from  1,500  feet  MSL  to  4,400 
feet  MSL  within  a  10-mile  radius  of  the 
airport  from  the  180°  bearing  from  the 
airport  clockwise  to  the  360°  bearing 
from  the  airport.  This  Class  C  airspace 
area  is  effective  during  the  specific  dates 
and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and 
time  will  thereafter  be  continuously 
published  in  the  Airport/Facility 
Directory. 
***** 

Issued  in  Washington,  DC  on  February  3, 
2000. 

Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  00-3077  Filed  2-9-00;  8:45  am] 

HLUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 

RIN  1010-AC32 

Postlease  Operations  Safety 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Corrections  to  Final 
Regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  titled 
"Postlease  Operations  Safety"  that  was 
published  Tuesday,  December  28,  1999 
(64  FR  72756).  We  are  correcting  a 
section  title  and  adding  a  word  in  the 
section  that  was  inadvertently  omitted. 
EFFECTIVE  DATE:  January  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kumkum  Ray,  (703)  787-1600. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  supersede 
30  CFR  250,  subpart  A,  General, 
regulations  on  the  effective  date  and 
affect  all  operators  and  lessees  on  the 
Outer  Continental  Shelf 

With  respect  to  the  corrections,  the 
title  of  §250.142  is  inaccurate  and  the 
word  "District"  was  omitted 
inadvertently  in  the  section. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  ertors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 


Correction  of  Publication 

Accordingly,  the  publication  on 
December  28. 1999.  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  99-31869,  is  corrected  as 
follows: 

§250.142    [Corrected] 

On  page  72783.  in  the  first  column, 
the  title  of  and  the  language  in  §  250.142 
are  corrected  to  read  : 

§  250. 1 42    How  do  I  receive  approval  for 
departures? 

We  may  approve  departures  to  the 
operating  requirements.  You  may  apply 
for  a  departure  by  writing  to  the  District 
or  Regional  Supervisor. 

Dated:  January  31,  2000. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  00-3109  Filed  2-9-00;  8:45  am) 

BiLUNG  CODE  4310-MR-U 


POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  No.  RM98-3;  Order  No.  1284] 

Revisions  to  Rules  of  Practice;  Final 
Rule 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Final  Rule. 

SUMMARY:  This  rule  adopts  final  changes 
in  Commission  rules  of  practice.  These 
changes  adopt  certain  special  rules  of 
practice  on  a  permanent  basis,  make 
several  other  procedural  improvements, 
and  make  minor  technical  corrections 
and  conforming  changes.  Adoption  of 
these  rules  will  aid  in  effective 
administration  of  Commission 
proceedings. 

DATES:  February  10,  2000. 
ADDRESSES:  Send  correspondence 
concerning  this  document  to  Margaret  P. 
Crenshaw,  Secretary,  Postal  Rate 
Commission,  1333  H  Street  NW.,  Suite 
300,  Washington.  DC  20268-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
Postal  Rate  Commission,  1333  H  Street 
NW.,  Suite  300,  Washington,  DC  20268- 
001,  202-789-6820. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Initial  notice  of  proposed  rule:  63  FR 
46732  (September  2,  1998). 

Supplementary  notice  of  proposed 
rule:  64  FR  72622  (Dec.  28,  1999). 

Introduction 

The  Commission  initiated  this 
rulemaking  to  amend  its  rules  of 
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practice  and  procedure  (rules  or  ndes  of 
practice)  to  improve  the  efficiency  and 
effectiveness  of  proceedings  conducted 
pursuant  to  39  U.S.C.  3624.  See  order 
no.  1218  (63  PR  46732,  Sept.  2, 1998). 
The  initial  order  encouraged  comments 
on  any  topic  covered  in  39  CFR  3001.1- 
92,  with  die  exception  of  library 
references  and  confidential  information, 
which  were  to  be  addressed  in  separate 
rulemakings.  In  particular,  comments 
were  solicited  regarding  the  extent  to 
which  electronic  filing  requirements  or 
options  could  be  added  to  the  ciurent 
rules,  and  on  the  incorporation  of  all  (or 
most)  of  the  special  rules  of  practice 
into  the  rules.  The  special  rules  were 
originally  designed  for  use  in  omnibus 
rate  proceedings  and  recently  have  been 
employed  in  several  classification  and 
complaint  dockets.  These  rules 
encompass  five  discrete  areas:  evidence, 
discovery,  service,  cross-examination 
and  "general,"  which  in  part  addresses 
the  use  of  library  references.  The  rules 
generally  provide  both  detailed 
procedures  designed  for  complex 
omnibus  rate  cases  with  numerous 
participants,  and  pleading  deadlines 
which  are  more  accelerated  than  those 
in  the  existing  rules. 

Five  sets  of  comments  suggesting 
improvements  were  received. 
Commenters  generally  supported  the 
integration  of  the  special  rules  into  the 
current  rules  of  practice  and  procedure, 
but  gave  a  mixed  response  to  the 
possibility  of  electronic  filing 
requirements,  Some  commenters 
suggested  that  several  technical  and 
procedural  rules  were  outdated  in  light 
of  current  technology  and  practice. 
Certain  "streamlining"  measures  also 
were  proposed. 

In  order  no.  1274,  the  Commission 
proposed  specific  changes  in  the  rules 
which  address  the  aforementioned  areas 
of  interest,  as  well  as  commenters' 
remarks.  See  order  no.  1274  (64  FR 
72622,  Dec.  28, 1999).  Proposed 
modifications  included  the 
incorporation  of  most  of  the  special 
rules  and  minor  updates  of  several 
cvurent  rules  to  reflect  internal 
Commission  changes  since  the  rules 
were  first  promulgated.  The  proposed 
rules  generally  have  been  tested  in 
numerous  Commission  proceedings, 
and  have  proven  to  be  effective  and 
efficient. 

The  Commission  narrowed  the  scope 
of  the  rulemaking  by  limiting  its 
consideration  to  Subpart  A — Rules  of 
General  Applicability  (rules  1—43). 
Thus,  to  the  extent  commenters' 
remarks  encompassed  Subparts  B 
through  F  (ndes  51-92),  which  include 
regidations  pertaining  to  the  initiation 


of  dockets,  they  were  deferred  for 
consideration  to  a  later  rulemaking. 

Response  to  Order  No.  1274 

Three  sets  of  comments  were  received 
in  response  to  order  no.  1274.  The 
comments  are  available  for  public 
inspection  in  the  Commission's  docket 
section,  and  can  be  accessed 
electronically  at  www.prc.gov.  The 
comments  essentially  support  the 
proposed  revisions  as  reasonable  and 
appropriate.  However,  there  are  some 
concerns  with  regard  to  the  revised 
filing  deadlines  for  various  pleadings  in 
Commission  proceedings.  Also, 
commenters  suggest  that  clarification  of 
some  rules  may  be  necessary.  Finally, 
several  minor  technical  amendments  to 
the  Commission's  rules  are  proposed. 
Each  comment  will  be  addressed  in 
turn. 

Deadlines 

Reversion  of  the  Proposed  7-day 
Deadline  to  the  Current  10-day  Deadline 
for  Objections  to  Interrogatories, 
Requests  for  Production  of  Documents 
or  Things,  and  Requests  for  Admissions 
(Rules  26(c),  27(c)  and  28(c), 
Respectively) 

One  commenter  maintains  that  the 
shortened  deadline  for  objections  to 
discovery  requests  which  the 
Commission  proposes  in  rules  26(c), 
27(c)  and  28(c)  is  too  severe  and  may 
result  in  "increased  motions  practice 
and  other  inefficiencies."  According  to 
the  commenter,  a  backlog  of  responses 
to  interrogatories  during  extensive 
discovery  in  an  omnibus  rate  case  has 
been  experienced  frequently  under  the 
current  10-day  deadline.  This  situation 
would  be  exacerbated  if  the  period  for 
responses  was  shortened.  Moreover,  the 
proposed  7-day  deadline  does  not 
reflect  incorporation  of  the  special  rules, 
but  rather  is  an  imtested  proposal. 

The  commenter  presents  a  valid 
argiunent.  The  shortened  time  period  for 
objections  to  discovery  was  proposed  in 
conjunction  with  the  abbreviated 
pleading  periods  prescribed  by  the 
special  rules.  However,  the  Commission 
recognizes  that  the  special  rules  have 
been  tested  and  proven  successful  in 
niunerous  Commission  proceedings, 
whereas  the  proposal  at  issue  is  untried. 
As  such,  the  Commission  will  not 
implement  this  shortened  deadline  as  a 
final  rule,  and  the  ciurent  10-day 
deadline  will  remain  in  effect.  The 
proposed  abbreviated  deadline  may 
instead  be  considered  for 
implementation  as  a  special  rule  diuing 
the  docket  no.  R2000-1  omnibus  rate 
case  or  other  Commission  proceeding. 


Implementation  of  a  Shortened  Time 
Period  for  Filing  Motions  to  Compel 
Responses  To  Discovery  in  Revised 
Rules  26(d),  27(d)  and  28(d) 

One  commenter  suggests  that  the 
period  for  participants  to  file  motions  to 
compel  responses  to  discovery  be 
shortened  from  the  current  14  days  to  10 
days.  The  commenter  argues  that  the 
abbreviated  time  period  will  effectively 
reduce  those  outstanding  discovery 
disputes  pending  against  a  participant 
both  diulng  and  after  the  hearing  stage 
of  its  case-in-chief.  Fiulher,  the 
shortened  deadline  would  be  consistent 
with  the  current,  somewhat  analogous 
10-day  period  for  response  to  a  motion 
provided  by  rule  21(b). 

The  Commission  declines  to  modify 
rules  26(d),  27(d)  and  28(d)  as  proposed 
by  the  conunenter.  While  the 
commenter's  proposal  has  merit,  the 
shortened  time  frame  has  never  been 
tested  as  a  special  rule  to  gauge  its 
effectiveness.  The  Commission  therefore 
would  be  inclined  to  direct  that  the 
proposal  first  be  applied  in  a  particular 
case  to  determine  its  feasibility  prior  to 
any  promulgation  of  a  rule. 

Reversion  of  the  Proposed  7-day 
Deadline  for  Responses  to  Motions  in 
Rule  21  to  the  Current  10-day  Deadline 

One  commenter  argues  against  the 
adoption  of  the  Commission's  proposal 
to  shorten  the  deadline  for  responses  to 
motions  from  10  to  seven  days. 
According  to  the  commenter,  this 
abbreviated  period  is  not  a  special  rule 
and  has  not  been  tested  in  the  course  of 
a  major  rate  proceeding.  The  commenter 
maintains  that  the  shortened  deadline 
would  be  difficult  to  meet  and  would 
likely  result  in  numerous  filings  for 
extension  of  time  to  reply. 

While  not  a  special  rule,  the 
abbreviated  time  frame  nonetheless  has 
been  imposed  in  a  niunber  of  instances 
where  motions  have  been  seriously 
contested,  and  met  with  success. 
Additionally,  the  special  rules  require 
responses  to  motions  to  compel 
discovery  in  seven  days,  and  applying 
this  time  period  to  all  motions  practice 
will  eliminate  confusion.  In  light  of 
these  considerations,  the  Commission  is 
not  persuaded  by  the  commenter's 
arguments.  The  Commission's  proposal 
will  be  implemented. 

Exhibits 

Inclusion  of  Special  Rule  1-B,  Exhibits 

One  commenter  notes  that  the 
Commission  did  not  incorporate  the 
special  rule  addressing  exhibits  in  its 
revised  rules.  That  special  rule  specifies 
what  information  must  be  included  in 
each  exhibit,  such  as  cross-references 
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for  multi-parl  exhibits.  The  commenter 
maintains  \hi  t  the  special  rule  on 
exhibits  ensu  res  the  provision  of  those 
citations  and  {references  to  sources 
necessary  for  a  meaningful  review  of  a 
particular  exl  [ibit,  and  therefore  should 
be  a  part  of  tl  e  Commission's  niles  of 
practice  and  procedure.  It  is  suggested 
that  the  speci  al  rule  be  inserted  after  the 
first  sentence  of  rule  31(b),  which 
pertains  to  dc  cumentary  materials. 
The  Comm:  ssion  agrees  that  the 
special  rule  o  i  exhibits  merits  inclusion 
in  the  rules  ol  practice  and  procedure. 
That  rule  was  not  proposed  for 
incorporation  in  order  no.  1274  based 
on  the  Comm  ssion's  assessment  that 
the  ciirrent  nues  and  the  revised  rule  on 
library  references  sufficiently  addressed 
the  filing  of  eihibits.  See  order  no.  1273 
(64  FR  67487JDec.  2,  1999).  However, 
it  is  possible  mat  the  special  rule  on 
exhibits  would  provide  more 
comprehensive  guidance  on  the  matter. 
As  suggested,  this  special  rule  is 
incorporated  jnto  current  rule  3.1(b), 
documentary  material. 

Filing  Option  iTerms 

Clarification  6f  Proposed  Rule  10  (Form 
and  Number  of  Copies  of  Documents) 

One  commanter  questions  whether  it 
is  the  intentiop  of  the  Commission  to 
amend  rule  id  to  allow  pleadings  to  be 
filed  either  in  hardcopy  form  or  on 
computer  diskettes  on  a  dociunent-by- 
document  basis. 

The  proposed  amendment  to  rule  10 
does  allow  participants  to  select  the 
medium  of  filing  on  a  document-by- 
dociunent  has  s.  Under  the  proposed 
rule,  a  particij  lant  is  not  required  to 
select  only  on  j  form  of  filing  for  all  of 
that  participant's  documents  in  a  given 


proceeding. 
Number  of  Cobies 


Number  of  Hardcopy 
br  Filing  Under 


Reduction  in  i  he 
Documents  Re  quested  /< 
Rule  10(d} 

Under  rule  :  0,  any  participant  filing 
a  hardcopy  do  [:ument  must  present  an 
original  and  2'  [  copies  of  the  dociunent. 
One  comment  jr  proposes  that  the 
number  of  reqiiired  hard  copies  be 
reduced,  given  the  availability  of  such 
dociunents  on  the  Conunission's  web 
site  and  the  pc  tential  time  savings 
associated  wit  i  a  reduced  filing 
requirement. 

The  Conunii  ision  declines  to  amend 
rule  10  as  reqi  ested,  but  notes  that  an 
alternative  opt  ion  was  proposed  by  the 
Commission  in  order  no.  1274.  The 
proposed  rule  10  allows  for  the 
electronic  filing  of  documents,  with  a 
reduced  numb  er  of  hard  copies.  Thus, 
participants  m  ay  submit  a  filing  on 


computer  diskette  (in  compliance  with 
rule  10(c)  specifications),  accompanied 
by  only  one  printed  original  and  three 
hard  copies  of  that  filing. 

Internet-Based  Service  List 

Clarification  of  Rule  12(d)  Regarding  the 
Appropriate  Service  List  for  Compliance 
With  Service  Requirements 

One  commenter  suggests  that 
Commission  rule  12(d)  (service  list)  be 
modified  to  designate  the  service  list  on 
the  Commission's  web  site  as  the 
current  service  list  for  effective  service 
of  documents.  Such  a  modification 
would  decrease  the  likelihood  of 
participants  utilizing  out-of-date  service 
lists,  as  is  possible  with  reliance  on  a 
hardcopy  service  list,  particularly  in 
complex,  multi-party  cases. 

The  Commission  finds  this  proposal 
reasonable,  and  will  so  amend  rule 
12(d).  Each  participant  is  responsible  for 
ensuring  that  its  listing  on  the 
Conunission's  web  site  (www.prc.gov)  is 
accurate,  and  should  promptly  notify 
the  Conmiission  of  any  errors. 

Postal  Service  Street  Address 

Inclusion  of  Postal  Service  Street 
Address  in  Rule  12(e) 

The  Postal  Service  suggests  that  rule 
12(e),  which  describes  the  method  of 
service  of  docimients,  be  amended  to 
include  the  Postal  Service's  street 
address.  The  Commission  finds  this 
proposal  reasonable,  and  therefore 
amends  rule  1 2(e)  to  read,  in  relevant 
part,".  .  .  Chief  Counsel,  Rates  and 
Classification,  U.S.  Postal  Service,  475 
L'Enfant  Plaza,  SW.,  Room  6536, 
Washington.  DC  20260-1137." 

Suggested  Change  to  Rule  18 

Amendment  of  Rule  18  Regarding 
Participants'  Right  To  Request  a 
Hearing 

One  conunenter  notes  that  the  ciurent 
rule  18  (nature  of  proceedings) 
essentially  allows  participants  the  right 
to  request  a  hearing  without  specifying 
the  grounds  for  the  request.  In  this 
regard,  rule  18  is  inconsistent  with  other 
Commission  rules  which  require  that 
the  imderlying  purpose  for  a  hearing 
request  be  cited.  The  commenter 
suggests  that  the  phrase  "Except  as 
otherwise  provided  in  these  rules"  be 
added  to  rule  18  to  eliminate  this 
inconsistency. 

The  Commission  is  in  favor  of 
eliminating  any  perception  of 
inconsistency  in  its  rules  of  practice  and 
procedure.  To  this  end,  rule  18(a) 
(proceedings  to  be  set  for  hearing)  will 
be  modified  as  proposed. 


Suggested  Change  to  Rule  21(b) 

Modification  of  Rule  21(b)  Regarding 
Answers  to  Motions 

A  commenter  suggests  that  language 
be  added  to  the  rule  to  better  signal  the 
reader  that  the  deadline  imposed  for 
responses  to  motions  to  strike,  in  the 
new  rule  21(c),  varies  from  the 
deadlines  otherwise  imposed  in  rule  21. 

The  Commission  finds  no  compelling 
reason  to  add  such  language  to  rule 
21(b).  In  the  first  instance,  the  same  7- 
day  day  deadline  is  imposed  for 
responses  to  motions  to  strike  in  rule 
21(c)  and  for  answers  to  motions  in  rule 
21(b).  Furthermore,  the  potential  for 
different  deadlines  for  responses  already 
is  highlighted,  as  the  revised  rule  21(b) 
provides,  in  relevant  part:  "Within 
seven  days  after  a  motion  is  filed,  or 
such  other  period  as  the  rules  provide 
or  the  Commission  or  presiding  officer 
may  fix,  any  participant  may  file  and 
serve  an  answer. .  .  ." 

Suggested  Change  in  Numbering 

Renumbering  of  Proposed  New  Rule  25 

One  commenter  suggests  that  the  new 
rule  25  be  renumbered  as  "25a,"  thereby 
eliminating  the  need  to  renumber  the 
current  discovery  rules.  In  this  manner, 
confusion  regarding  the  renumbered 
rules  may  be  avoided  in  future  cases, 
when  the  rules  pertaining  to  discovery 
are  researched,  and  past  Commission 
documents  referring  to  the  ciurent  rule 
numbers  are  cited. 

While  the  Conunission  understands 
this  concern,  it  declines  to  act  on  this 
suggestion,  as  the  Federal  Register 
Document  Drafting  Handbook  (DDH) 
states  that  numbers  with  alpha 
characters  (such  as  part  25a)  are  not 
permitted  in  designating  units  within 
the  Code  of  Federal  Regulation  (CFR) 
system.  See  Federal  Register  DDD, 
Section  1.12  at  1-22  (October  1998 
Revision).  The  Commission  is  confident 
that  the  renumbering  of  the  discovery 
rules,  as  proposed  in  order  no.  1274, 
will  not  significantly  impact  either  the 
Commission  or  the  participants  in 
future  proceedings. 

Rule  25  Clarification 

Clarification  of  Proposed  Rule  25  With 
Regard  to  the  Extended  Period  of 
Discovery  on  the  Postal  Sendee 

The  proposed  rule  25  provides,  in 
relevant  part,  that  "(djiscovery  requests 
of  this  nature  are  permissible  for  the 
purpose  of  the  development  of  rebuttal 
testimony  and  may  be  made  up  to  20 
days  prior  to  the  filing  date  for  final 
rebuttal  testimony."  One  commenter 
suggests  that  the  Commission's  intent  to 
limit  the  extended  discovery  period  for 
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the  sole  purpose  of  rebuttal  testunony 
development  may  be  more  hilly  realized 
by  adding  the  word  "only"  to  the 
provision. 

It  is  agreed  that  modihcation  of  rule 
25  as  suggested  is  consistent  with  the 
intent  of  the  rule  and  Commission 
precedent.  The  Commission  therefore 
modifies  rule  25  to  read  as  follows,  in 
relevant  part:  "Discovery  requests  of 
this  nature  are  permissible  only  for  the 
piu"pose  of  the  development  of  rebuttal 
testimony  and  may  be  made  up  to  20 
days  prior  to  the  filing  date  for  final 
rebuttal  testimony." 

Minor  Corrections  and  Conforming 
Changes 

Several  minor  technical  amendments 
to  the  Commission's  rules  of  practice 
and  procedure  are  now  made.  In  rule 
12(d),  the  phrase  "by  each  participating 
with  the  address"  is  changed  "by  each 
participant  with  the  address."  In  rule 
12(e),  which  provides  for  the  method  of 
service  of  documents  in  Commission 
proceedings,  the  word  "persons"'is 
changed  to  "individuals"  to  conform 
with  the  inserted  special  rules.  In  rule 
26(c),  the  phrase  "service  of 
interrogatories"  is  substituted  for  the 
phrase  "the  request  for  production,"  as 
that  rule  addresses  interrogatories  for 
the  purpose  of  discovery.  In  rule  26(g), 
the  word  "party"  is  changed  to 
"participant,"  in  accordance  with 
Commission  terminology.  Likewise,  in 
rule  27(c),  all  references  to  "party"  are 
changed  to  "participant."  In  rule  27(e), 
"[s]uch  compelled  dociunents  or  things 
shall  be  made  available  to  the 
participants  making  the  motion  *  *  *" 
is  changed  to  "[sjuch  compelled 
documents  or  things  shall  be  made 
available  to  the  participant  making  the 
motion*   *   *"  In  rule  30(e)(1),  the 
phrase  "including  the  Postal  Service"  is 
deleted,  as  the  term  "participant"  used 
in  the  sentence  in  question  encompasses 
the  Postal  Service.  Finally,  the 
Commission  notes  that  a  minor 
typographical  error  and  some 
superfluous  text  in  order  no.  1274 
which  was  highlighted  by  a  commenter 
was,  in  fact,  corrected  in  the  associated 
Federal  Register  notice.  See  64  FR 
72622  (Dec.  28,  1999). 

Text  of  Amended  Revisions 

For  the  reasons  discussed  above,  the 
Commission  hereby  amends  Subpart  A 
of  its  rules  of  practice  and  procedure  as 
set  forth  in  the  attachment  to  this  order. 
(Note:  material  in  the  attachment 
appears  below,  conformed  to  Office  of 
the  Federal  Register  style  requirements.] 


Ordering  Paragraphs 

The  first  ordering  paragraph  states 
that  the  Commission  adopts  the 
provisions  set  out  in  the  attachment  as 
the  final  rules  amending  39  CFR 
3001.1-43.  The  second  paragraph  states 
that  the  rules  are  effective  upon 
publication  in  the  Federal  Register.  The 
third  paragraph  states  that  the  Secretary 
shall  cause  this  order  to  be  published  in 
the  Federal  Register. 

Margaret  P.  Crenshaw, 

Secretary. 

List  of  Subjects  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure.  Postal  Service. 

For  the  reasons  discussed  in  the 
preamble,  the  Commission  amends  39 
CFR  part  3001— Rules  of  Practice  and 
Procedure  Subpart  A — Rules  of  General 
Applicability  as  follows: 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

Subpart  A— Rules  of  General 
Applicability 

1.  The  authority  citation  for  part  3001 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b);  3603,  3622- 
24,  3661,  3662.  3663. 

2.  Revise  §  3001.4  to  read  as  follows: 

§  3001 .4    Method  of  citing  rules. 

This  part  shall  be  referred  to  as  the 
"rules  of  practice."  Each  section, 
paragraph,  or  subparagraph  shall 
include  only  the  numbers  and  letters  to 
the  right  of  the  decimal  point.  For 
example,  "3001.24  Prehearing 
conferences"  shall  be  referred  to  as 
"section  24"  or  "rule  24." 

3.  Amend  §  3001.5  by  revising 
paragraph  (e)  and  adding  paragraph  (q) 
to  read  as  follows: 

§3001.5    Definitions. 

*  *         *         *    '     * 

(e)  Presiding  officer  means  the 
Chairman  of  the  Commission  in 
proceedings  conducted  by  the 
Commission  en  banc  or  the 
Commissioner  or  employee  of  the 
Commission  designated  to  preside  at 
hearings  or  conferences. 

*  *        *        *        * 

(q)  Office  of  the  Consumer  Advocate 
or  OCA  means  the  officer  of  the 
Commission  designated  to  represent  the 
interests  of  the  general  public  in  a 
Commission  proceeding. 

4.  Amend  §  3001.7  by  revising 
paragraph  (d)(1)  to  read  as  follows: 

§  3001 .7    Ex  parte  communications. 


(d)  Violations  of  ex  parte  rules.  (1) 
Upon  notice  of  a  communication 
knowingly  made  or  knowingly  caused  to 
be  made  by  a  participant  in  violation  of 
paragraph  (b)  of  this  section,  the 
Commission  or  presiding  officer  at  the 
hearing  may,  to  the  extent  consistent 
with  the  interests  of  justice  and  the 
policy  of  the  underlying  statutes, 
require  the  participant  to  show  cause 
why  his/her  claim  or  interest  in  the 
proceeding  should  not  be  dismissed, 
denied,  disregarded,  or  otherwise 
adversely  affected  on  account  of  such 
violation. 
***** 

5.  Amend  §  3001.9  by  revising 
paragraph  (b)  to  read  as  follows: 

§  3001 .9    Filing  of  documents. 

***** 

(b)  Acceptance  for  filing.  Only  such 
documents  as  conform  to  the 
requirements  of  this  part  and  any  other 
applicable  rule,  regulation  or  order  of 
the  Commission  shall  be  accepted  for 
filing.  Unacceptable  filings  will  be 
rejected  by  the  Secretary  and  will  not  be 
included  in  the  file  in  the  proceeding 
involved.  The  Secretary  shall  notify  the 
sender  of  any  unacceptable  document 
and  the  presiding  officer  in  the 
proceeding  in  which  such  document 
was  tendered  that  such  document  was 
rejected.  Acceptance  for  filing  shall  not 
waive  any  failure  to  comply  with  the 
rules,  and  such  failure  may  be  cause  for 
subsequently  striking  all  or  any  part  of 
any  document. 

6.  Amend  §  3001.10  as  follows: 

a.  Redesignate  paragraph  (c)  as  (d), 

b.  Revise  redesignated  paragraph  (d); 
and 

c.  Add  new  paragraph  (c)  to  read  as 
follows: 

§  3001 .1 0    Form  and  number  of  copies  of 
documents. 

***** 

(c)  Computer  diskette.  Participants 
capable  of  submitting  documents  stored 
on  computer  diskettes  may  use  an 
alternative  procedure  for  filing 
documents  with  the  Commission. 
Provided  that  the  stored  document  is  a 
file  generated  in  either  Acrobat  (pdf). 
Word,  or  WordPerfect,  in  lieu  of  the 
other  requirements  of  section  10  of  the 
rules,  a  participant  may  submit  a 
diskette  containing  the  text  of  each 
filing  simultaneously  with  the  filing  of 
one  printed  original  and  three  hard 
copies.  Attachments  will  be  accepted  in 
their  native  format  (i.e.,  Excel,  Lotus, 
etc.).  Documents  must  be  submitted  in 
Arial  12  point  font,  or  such  program, 
format,  or  font  as  the  presiding  officer 
may  designate  to  assist  with  optical 
character  recognition  (OCR). 
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(d)  Number 
correspondence 
tiling  as  provi 
this  section,  or 
by  the  Commis  sion 
presiding  officpr 
persons  shall 
original  and  2A 
of  each  docum  jnt 
to  be  filed  under 
need  not  be  si; 
full  name  of  thb 
original  docum  ent 
service  attache  i 


I  }f  copies.  Except  for 
computer  diskette 
for  in  paragraph  (c)  of 
as  otherwise  permitted 
,  the  Secretary  or  the 
in  any  proceeding,  all 
with  the  Secretary  an 
fully  conformed  copies 
required  or  permitted 
this  part.  The  copies 
but  shall  show  the 
person  signing  the 

and  the  certificate  of 
thereto. 


c  ed 


fie 


g  ned  i 


7.  Amend  § 

a.  Revise  paragraph 

b.  Revise  par  i] 

c.  Revise  par  ij 
follows: 


001.12  as  follows: 

(b). 
graph  (d),  and 
[graph  (e)  to  read  as 


3001.12    Servio  I  of  documents. 


(b)  Service  b  '  the  participants.  Every 
document  filed 
Commission  in 


by  any  person  with  the 
a  proceeding  shall  be 
served  by  the  p  erson  filing  such 
document  upoi  i  the  participants  in  the 
proceeding  incavidually  or  by  such 
groups  as  may  )e  directed  by  the 
Commission  or  presiding  officer  except 
for  discovery  n  quests  governed  by 
§§ 3001.26(a)  aid  (c),  3001.27(a)  and  (c), 
and  3001.28(a)  and  (c),  and  except  for 
designations  fo  r  written  cross- 
examination,  n  }tices  of  intent  to 
conduct  oral  cr  iss-examination  and 
notices  of  inter  t  to  participate  in  oral 
argument,  whic  h  need  be  served  only  on 
the  Commission,  the  OCA,  the  Postal 
Service,  and  thi  i  complementary  party 
(as  applicable),  as  well  as  on 
participants  fili  Qg  a  special  request  for 
service.  Also,  discovery  requests  and 
pleadings  relat*  d  thereto,  such  as 
objections,  mot  ons  for  extensions  of 
time,  motions  t)  compel  or  for  more 
complete  answers,  and  answers  to  such 
pleadings,  mus  be  served  only  on  the 
Commission,  ti  e  OCA,  the  Postal 
Service,  the  coi  iplementary  party,  and 
on  any  other  participant  so  requesting, 
as  provided  in  i  ections  26-28  of  the 
rules  of  practici  i.  Special  requests 
relating  to  disc(  ivery  must  be  served 
individually  up  on  the  party  conducting 
discovery  and  s  tate  the  witness  who  is 
the  subject  of  tl  e  special  request. 


Hi  t 


(d)  Service 
maintain  a  currfent 
proceeding  whi|ch 
participants  in 
to  two  indivi 
service  of  docu<nents 
participant  wi 
possible,  a 
facsimile  numbfer 
participant's  in 


idual 


itli 
telej  h 


.  The  Secretary  shall 
service  list  in  each 
shall  include  the 
hat  proceeding  and  up 
s  designated  for 

by  each 
the  address  and,  if 
one  number  and 
designated  in  the 
tial  pleading  in  such 


proceeding  or  a  notice  of  appearance  as 
provided  in  §  3001.6(c).  The  service  list 
shall  show  the  participants  actively 
participating  in  the  hearing  and 
representative  groups  established 
pursuant  to  paragraph  (c)  of  this  section. 
The  Secretary's  current  service  list  for  a 
particular  proceeding  may  be  foimd  on 
the  Commission's  web  site, 
www.prc.gov.  Each  participant  is 
responsible  for  ensiuing  that  its  listing 
on  the  Commission's  web  site  is 
accurate,  and  should  promptly  notify 
the  Commission  of  any  errors.  Service 
on  the  Secretary's  service  list  in  any 
proceeding,  as  directed  by  the 
Commission  or  the  presiding  officer, 
shall  be  deemed  service  in  compliance 
with  the  requirements  of  this  section. 

(e)  Method  of  service.  Service  may  be 
made  by  First-Class  Mail  or  personal 
delivery  to  the  address  shown  for  the 
individuals  designated  on  the 
Secretary's  service  list.  Service  of  any 
document  upon  the  Postal  Service  shall 
be  made  by  delivering  or  mailing  six 
copies  thereof  to  the  Chief  Counsel, 
Rates  and  Classification,  U.S.  Postal 
Service,  475  L'Enfant  Plaza,  SW.,  Room 
6536,  Washington,  DC  20260-1137. 
Service  via  electronic  filing  may  be 
available  under  circumstances 
prescribed  by  the  Commission  or  the 
presiding  officer. 
***** 

8.  Amend  §  3001.17  by  redesignating 
paragraphs  (a-1),  (b)  and  (c)  as 
paragraphs  (b),  (c)  and  (d). 

9.  Amend  §  3001.18  by  revising 
paragraph  (a)  to  read  as  follows:. 

§  3001 .18    Nature  of  proceedings. 

(a)  Proceedings  to  be  set  for  hearing. 
Except  as  otherwise  provided  in  these 
rules,  in  any  case  noticed  for  a 
proceeding  to  be  determined  on  the 
record  pursuant  to  §  3001.17(a),  the 
Commission  may  hold  a  public  hearing 
if  a  hearing  is  requested  by  any  party  to 
the  proceeding  or  if  the  Commission  in 
the  exercise  of  its  discretion  determines 
that  a  hearing  is  in  the  public  interest. 
The  Commission  may  give  notice  of  its 
determination  that  a  hearing  shall  be 
held  in  its  original  notice  of  the 
proceeding  or  in  a  subsequent  notice 
issued  piu-suant  to  paragraph  (b)  of  this 
section  and  §  3001.19. 
***** 

10.  Revise  §  3001.19  to  read  as 
follows: 

§  3001 .19    Notice  of  prehearing  conference 
or  hearing. 

In  any  proceeding  noticed  for  a 
proceeding  on  the  record  pursuant  to 
§  3001.17(a)  the  Commission  shall  give 
due  notice  of  any  prehearing  conference 


or  hearing  by  including  the  time  and 
place  of  the  conference  or  hearing  in  the 
notice  of  proceeding  or  by  subsequently 
issuing  a  notice  of  prehearing 
conference  or  hearing.  Such  notice  of 
prehearing  conference  or  hearing  shall 
give  the  title  and  docket  designation  of 
the  proceeding,  a  reference  to  the 
original  notice  of  proceeding  and  the 
date  of  such  notice,  and  the  time  and 
place  of  the  conference  or  hearing.  Such 
notice  shall  be  published  in  the  Federal 
Register  and  served  on  all  participants 
in  the  proceeding  involved.  Notice  of 
the  time  and  place  where  a  hearing  will 
be  reconvened  shall  be  served  on  all 
participants  in  the  proceeding  unless 
announcement  was  made  thereof  by  the 
presiding  officer  at  the  adjournment  of 
an  earlier  session  of  the  prehearing 
conference  or  hearing. 

11.  Amend  §  3001.20  by  revising 
paragraph  (a)  to  read  as  follows: 

§  3001 .20    Formal  intervention. 

(a)  Who  may  intervene.  A  notice  of 
intervention  will  be  entertained  in  those 
cases  that  are  noticed  for  a  proceeding 
pursuant  to  §  3001.17(a)  from  any 
person  claiming  an  interest  of  such 
nature  that  intervention  is  allowed  by 
the  Act,  or  appropriate  to  its 
administration. 
«****- 

12.  Amend  §  3001.20a  by  revising  the 
introductory  text  to  read  as  follows: 

§  3001 .20a    Limited  participation  by 
persons  not  parties. 

Notwithstanding  the  provisions  of 
§  3001.20,  any  person  may  appear  as  a 
limited  participator  in  any  case  that  is 
noticed  for  a  proceeding  pursuant  to 
§  3001.17(a),  in  accordance  with  the 
following  provisions; 
***** 

13.  Amend  §  3001.21  as  follows: 

a.  Revise  paragraph  (b),  and 

b.  Add  new  paragraph  (c)  to  read  as 
follows:. 

§3001.21     Motions. 

***** 

(b)  Answers.  Within  seven  days  after 
a  motion  is  filed,  or  such  other  period 
as  the  rules  provide  or  the  Conunission 
or  presiding  officer  may  fix,  any 
participant  to  the  proceeding  may  file 
and  serve  an  answer  in  support  of  or  in 
opposition  to  the  motion  pursuant  to 
§§  3001.9  to  3001.12.  Such  answers 
shall  state  with  particularity  the 
position  of  the  participant  with  regard 
to  the  ruling  or  relief  requested  in  the 
motion  and  the  grounds  and  basis  and 
statutory  or  other  authority  relied  upon. 
Unless  the  Commission  or  presiding 
officer  otherwise  provides,  no  reply  to 
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an  answer  or  any  further  responsive 
document  shall  be  filed. 

(c)  Motions  to  strike.  Motions  to  strike 
are  requests  for  extraordinary  relief  and 
are  not  substitutes  for  briefs  or  rebuttal 
evidence  in  a  proceeding.  All  motions  to 
strike  testimony  or  exhibit  materials  are 
to  be  submitted  in  writing  at  least  14 
days  before  the  scheduled  appearance  of 
the  witness,  imless  good  cause  is 
shown.  Responses  to  motions  to  strike 
are  due  within  seven  days. 

§3001.28    [Removed] 

14.  Remove  §3001.28. 

§ 3001 .25,  3001 .26  and  3001 .27 
[Redesignate  as  §§3001.26,  3001.27  and 
3001 .28,  respectively] 

15.  Redesignate  §§  3001.25,  3001.26 
and  3001.27  as  §§  3001.26,  3001.27, 
3001.28. 

16.  Revise  redesignated  §  3001.26  to 
read  as  follows: 

§  3001 .26    Interrogatories  for  purpose  of 
discovery. 

(a)  Service  and  contents.  In  the 
interest  of  expedition  and  limited  to 
information  which  appears  reasonably 
calculated  to  lead  to  the  discovery  of 
admissible  evidence,  any  participant 
may  serve  upon  any  other  participant  in 
a  proceeding  written,  sequentially 
numbered  interrogatories,  by  witness, 
requesting  nonprivileged  information 
relevant  to  the  subject  matter  in  such 
proceeding,  to  be  answered  by  the 
participant  served,  who  shall  furnish 
such  information  as  is  available  to  the 
participant.  A  participant  through 
interrogatories  may  require  any  other 
participant  to  identify  each  person 
whom  the  other  participant  expects  to 
call  as  a  witness  at  the  hearing  and  to 
state  the  subject  matter  on  which  the 
witness  is  expected  to  testify.  The 
participant  serving  the  interrogatories 
shall  file  a  copy  thereof  with  the 
Secretary  pursuant  to  §  3001.9  and  shall 
also  serve  the  Postal  Service  and  the 
OCA.  Special  requests  for  service  by 
other  participants  shall  be  honored. 
Follow-up  interrogatories  to  clarify  or 
elaborate  on  the  answer  to  an  earlier 
discovery  request  may  be  filed  after  the 
initial  discovery  period  ends.  They  must 
be  served  within  seven  days  of  receipt 
of  the  answer  to  the  previous 
interrogatory  unless  extraordinary 
circumstances  are  shown. 

(b)  Answers.  Answers  to  discovery 
requests  shall  be  prepared  so  that  they 
can  be  incorporated  as  written  cross- 
examination.  Each  answer  shall  begin 
on  a  separate  page,  identify  the 
individual  responding,  the  participant 
who  asked  the  question,  and  the  number 
and  text  of  the  question.  Each 


interrogatory  shall  be  answered 
separately  and  fully  in  writing,  unless  it 
is  objected  to,  in  which  event  the 
reasons  for  objection  shall  be  stated  in 
the  maimer  prescribed  by  paragraph  (c) 
of  this  section.  The  participant 
responding  to  the  interrogatories  shall 
serve  the  answers  on  the  participant 
who  served  the  interrogatories  within  14 
days  of  the  service  of  the  interrogatories 
or  within  such  other  period  as  may  be 
fixed  by  the  presiding  officer,  but  before 
the  conclusion  of  the  hearing. 
Participants  may  submit  responses  with 
a  declaration  of  accuracy  from  the 
respondent  in  lieu  of  a  sworn  affidavit. 
Answers  are  to  be  signed  by  the  person 
mciking  them.  If  the  person  responding 
to  the  interrogatory  is  unavailable  to 
sign  the  answer  when  filed,  a  signature 
page  must  be  filed  within  10  days 
thereafter  with  the  Commission,  but 
need  not  be  served,  on  participants. 
Copies  of  the  answers  to  interrogatories 
shall  be  filed  with  the  Secretary 
pursuant  to  §  3001.9  and  shall  be  served 
upon  other  participants  pursuant  to 
§  3001.12(b). 

(c)  Objections.  In  the  interest  of 
expedition,  the  bases  for  objection  shall 
be  clearly  and  fully  stated.  If  objection 
is  made  to  part  of  an  interrogatory,  the 
part  shall  be  specified.  A  participant 
claiming  privilege  shall  identify  the 
specific  evidentiary  privilege  asserted 
and  state  the  reasons  for  its 
applicability.  A  participant  claiming 
imdue  burden  shall  state  with 
particularity  the  effort  which  would  be 
required  to  answer  the  interrogatory, 
providing  estimates  of  cost  and  work 
bom's  required,  to  the  extent  possible. 
An  interrogatory  otherwise  proper  is  not 
necessarily  objectionable  because  an 
answer  would  involve  an  opinion  or 
contention  that  relates  to  fact  or  the 
application  of  law  to  fact,  but  the 
Commission  or  presiding  officer  may 
order  that  such  an  interrogatory  need 
not  be  answered  until  a  prehearing 
conference  or  other  later  time. 
Objections  are  to  be  signed  by  the 
attorney  making  them.  Copies  of 
objections  to  interrogatories  shall  be 
filed  with  the  Secretary  pm-suant  to 

§  3001.9  and  shall  be  served  upon  the 
proponent  of  the  interrogatory,  the 
Postal  Service,  and  the  OCA  within  10 
days  of  service  of  intenogatories. 
Special  requests  for  service  by  other 
participants  shall  be  honored. 

(d)  Motions  to  compel  responses  to 
discovery.  Motions  to  compel  a  more 
responsive  answer,  or  an  answer  to  an 
interrogatory  to  which  an  objection  was 
interposed,  should  be  filed  within  14 
days  of  the  answer  or  objection  to  the 
discovery  request.  The  text  of  the 
discovery  request,  and  any  answer 


provided,  should  be  provided  as  an 
attachment  to  the  motion  to  compel. 
Participants  who  have  objected  to 
interrogatories  which  are  the  subject  of 
a  motion  to  compel  shall  have  seven 
days  to  answer.  Answers  will  be 
considered  supplements  to  the 
arguments  presented  in  the  initial 
objection. 

(e)  Compelled  answers.  The 
Commission,  or  the  presiding  officer, 
upon  motion  of  any  participant  to  the 
proceeding,  may  compel  a  more 
responsive  answer,  or  an  answer  to  an 
interrogatory  to  which  an  objection  has 
been  raised  if  the  objection  is  found  not 
to  be  valid,  or  may  compel  an  additional 
answer  if  the  initial  answer  is  foimd  to 
be  inadequate.  Such  compelled  answers 
shall  be  served  on  the  participant  who 
moved  to  compel  the  answer  within 
seven  days  of  the  date  of  the  order 
compelling  an  answer  or  within  such 
other  period  as  may  be  fixed  by  the 
presiding  officer,  but  before  the 
conclusion  of  the  hearing.  Copies  of  the 
answers  shall  be  filed  with  the  Secretary 
pursuant  to  §  3001.9  and  on  participants 
pursuant  to  §  3001.12(b). 

(f)  Supplemental  answers.  The 
individual  or  participant  who  has 
answered  interrogatories  is  imder  the 
duty  to  seasonably  amend  a  prior 
answer  if  he/she  obtains  information 
upon  the  basis  of  which  he/she  knows 
that  the  answer  was  incorrect  when 
made  or  is  no  longer  true.  Participants 
shall  serve  supplemental  answers  to 
update  or  to  correct  responses  whenever 
necessary,  up  until  the  date  the  answer 
could  have  been  accepted  into  evidence 
as  written  cross-examination. 
Participants  filing  supplemental 
answers  shall  indicate  whether  the 
answer  merely  supplements  the 
previous  answer  to  make  it  current  or 
whether  it  is  a  complete  replacement  for 
the  previous  answer. 

(g)  Orders.  The  Commission  or  the 
presiding  officer  may  order  that  any 
participant  or  person  shall  answer  on 
such  terms  and  conditions  as  are  just 
mid  may  for  good  cause  make  any 
protective  order,  including  an  order 
limiting  or  conditioning  interrogatories, 
as  justice  requires  to  protect  a 
participant  or  person  from  imdue 
annoyance,  emb£[rrassment,  oppression, 
or  expense. 

17.  Revise  redesignated  §  3001.27  to 
read  as  follows: 

§  3001 .27    Requests  for  production  of 
documents  or  things  for  purpose  of 
discovery. 

(a)  Service  and  contents.  In  the 
interest  of  expedition  and  limited  to 
information  which  appears  reasonably 
calculated  to  lead  to  the  discovery  of 
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admissible  ev  dence,  any  participant 
may  serve  on  my  other  participant  to 
the  proceedin  5  a  request  to  produce  and 
permit  the  pai  ticipant  making  the 
request,  or  someone  acting  in  his/her 
behalf,  to  insf  ect  and  copy  any 
designated  dc  cuments  or  things  which 
constitute  or  ( ontain  matters,  not 
privileged,  which  are  relevant  to  the 
subject  mattei  involved  in  the 
proceeding  an  d  which  are  in  the 
custody  or  coi  itrol  of  the  participant 
upon  whom  tJ  le  request  is  served.  The 
request  shall  set  forth  the  items  to  be 
inspected  eitner  by  individual  item  or 
category,  and  iescribe  each  item  and 
category  with  reasonable  particularity, 
and  shall  specify  a  reasonable  time, 
place  and  mailner  of  making  inspection. 
The  participa]  it  requesting  the 
production  of  documents  or  things  shall 
file  a  copy  of  I  tie  request  with  the 
Secretary  pursuant  to  §  3001.9  and  shall 
serve  copies  tl  lereof  upon  the  Postal 
Service  and  th  e  OCA.  Special  requests 
for  service  by  Jther  participants  shall  be 
honored. 

(b)  Answers  The  participant  upon 
whom  the  reqi  lest  is  served  shall  serve 
a  written  ansv  er  on  the  participant  who 
filed  the  request  within  14  days  after  the 
service  of  the  inquest,  or  within  such 
other  period  a  1  may  be  fixed  by  the 
presiding  officer.  The  answer  shall  state, 
with  respect  tci  each  item  or  category, 
that  inspection  will  be  permitted  as 
requested  unle  ss  the  request  is  objected 
to  pursuant  to  paragraph  (c)  of  this 
section.  The  p;  ulicipant  answering  the 
request  shall  s  gn  and  file  a  copy  of  the 
answer  with  tl  e  Secretary  pursuant  to 

§  3001.9  and  s  mil  serve  copies  thereof 
upon  other  pajticipants  pursuant  to 
§  3001.12(b). 

(c)  Objectioj  s.  In  the  interest  of 
expedition.  th(i  bases  for  objection  shall 
be  clearly  and  fully  stated.  If  objection 
is  made  to  pari  of  an  item  or  category, 
the  part  shall  1  e  specified.  A  participant 
claiming  privi  ege  shall  identify  the 
specific  evidei  itiary  privilege  asserted 
and  state  the  r(  lasons  for  its 
applicability,  j  L  participant  claiming 
undue  burden  shall  state  with 
particularity  tl  e  effort  which  would  be 
required  to  ani  wer  the  request, 
providing  estii  nates  of  cost  and  work 
hours  required ,  to  the  extent  possible. 
Objections  are  to  be  signed  by  the 
attorney  raakiig  them.  The  participant 
objecting  to  re<  [uests  shall  serve  the 
objections  on  t  le  participant  requesting 
production  of  ^  locuments  or  things, 
upon  the  Seen  tary  pursuant  to  §  3001.9 
and  upon  the  I  'ostal  Service  and  the 
OCA  within  1(  days  of  the  request  for 
production.  Sp  ecial  requests  for  service 
by  other  partic  pants  shall  be  honored. 


(d)  Motions  to  compel  requests  for 
production  of  documents  or  things  for 
purposes  of  discovery.  Motions  to 
compel  shall  be  filed  within  14  days  of 
the  answer  or  objection  to  the  discovery 
request.  The  text  of  the  discovery 
request,  and  any  answer  provided, 
should  be  provided  as  an  attachment  to 
the  motion  to  compel.  Participants  who 
have  objected  to  requests  for  production 
of  dpcimients  or  things  which  are  the 
subject  of  a  motion  to  compel  shall  have 
seven  days  to  answer.  Answers  will  be 
considered  supplements  to  the 
arguments  presented  in  the  initial 
objection. 

(e)  Orders.  Upon  motion  of  any 
participant  to  the  proceeding  to  compel 
a  response  to  discovery,  as  provided  in 
paragraph  (d)  of  this  section,  the 
Commission  or  the  presiding  officer 
may  compel  production  of  documents 
or  things  to  which  an  objection  has  been 
raised  if  the  objection  is  found  not  to  be 
valid.  Such  compelled  documents  or 
things  shall  be  made  available  to  the 
participant  making  the  motion  within 
seven  days  of  the  date  of  the  order 
compelling  production  or  within  such 
other  period  as  may  be  fixed  by  the 
presiding  officer,  but  before  the  ^ 
conclusion  of  the  hearing.  Documents  or 
things  ordered  to  be  produced  also  shall 
be  filed  pursuant  to  §  3001.9  and  served 
pursuant  to  §  3001.12(b).  The 
Conmiission  or  the  presiding  officer 
may,  on  such  terms  and  conditions  as 
are  just  and  reasonable,  order  that  any 
participant  in  a  proceeding  shall 
respond  to  a  request  for  inspection,  and 
may  make  any  protective  order  of  the 
nature  provided  in  §  3001.26(g)  as  may 
be  appropriate. 

18.  Revise  redesignated  §  3001.28  to 
read  as  follows: 

§  3001 .28    Requests  for  admissions  for 
purpose  of  discovery. 

(a)  Service  and  content.  In  the  interest 
of  expedition,  any  participant  may  serve 
upon  any  other  participant  a  written 
request  for  the  admission,  for  purposes 
of  the  pending  proceeding  only,  of  any 
relevant,  unprivileged  facts,  including 
the  genuineness  of  any  documents  or 
exhibits  to  be  presented  in  the  hearing. 
The  participant  requesting  the 
admission  shall  file  a  copy  of  the 
request  with  the  Secretary  pursuant  to     . 
§  3001.9  and  shall  serve  copies  thereof 
upon  the  Postal  Service  and  the  OCA. 
Special  requests  for  service  by  other 
participants  shall  be  honored. 

(b)  Answers.  Each  matter  of  which  an 
admission  is  requested  shall  be 
separately  set  forth  and  is  admitted 
unless  within  14  days  after  service  of 
the  request,  or  within  such  other  period 
as  may  be  fixed  by  the  presiding  officer, 


the  participant  to  whom  the  request  is 
directed  serves  upon  the  participant 
requesting  the  admission  a  written ' 
answer  or  files  an  objection  pursuant  to 
paragraph  (c)  of  this  section.  A 
participant  who  answers  a  request  for 
admission  shall  file  a  copy  of  the 
answer  with  the  Secretary  pursuant  to 
§  3001.9  and  shall  serve  copies  thereof 
upon  other  participants  pursuant  to 
§  3001.12(b). 

(c)  Objections.  In  the  interest  of 
expedition,  the  bases  for  objection  shall 
be  clearly  and  fully  stated.  If  objection 
is  made  to  part  of  an  item,  the  part  shall 
be  specified.  A  participant  claiming 
privilege  shall  identify  the  specific 
evidentiary  privilege  asserted  and  state 
the  reasons  for  its  applicability.  A 
participant  claiming  undue  burden  shall 
state  with  particularity  the  effort  which 
would  be  required  to  answer  the 
request,  providing  estimates  of  cost  and 
work  hours  required  to  the  extent 
possible.  Objections  are  to  be  signed  by 
the  attorney  making  them.  The 
participant  objecting  to  requests  for 
admissions  shall  serve  the  objections  on 
the  participant  requesting  admissions, 
upon  the  Secretary  pursuant  to  §  3001.9 
and  upon  the  Postal  Service  and  the 
OCA.  within  10  days  of  the  request. 
Special  requests  for  service  by  other 
participants  shall  be  honored. 

(d)  Motions  to  compel  responses  to 
requests  for  admissions.  Motions  to 
compel  a  more  responsive  answer,  or  an 
answer  to  a  request  to  which  an 
objection  was  interposed,  shall  be  filed 
within  14  days  of  the  answer  or 
objection  to  the  request  for  admissions. 
The  text  of  the  request  for  admissions, 
and  any  answer  provided,  should  be 
provided  as  an  attachment  to  the  motion 
to  compel.  Participants  who  have 
objected  to  requests  for  admissions 
which  are  the  subject  of  a  motion  to 
compel  shall  have  seven  days  to  answer. 
Answers  will  be  considered 
supplements  to  the  argiiments  presented 
in  the  initial  objection. 

(e)  Orders.  Upon  motion  of  any 
participant  to  the  proceeding  the 
Commission  or  the  presiding  officer 
may  compel  answers  to  a  request  for 
admissions  to  which  an  objection  has 
been  raised  if  the  objection  is  found  not 
to  be  valid.  Such  compelled  answers 
shall  be  served  on  the  participants  who 
moved  to  compel  the  answers  within 
seven  days  of  the  date  of  the  order 
compelling  production  or  within  such 
other  period  as  may  be  fixed  by  the 
Commission  or  the  presiding  officer,  but 
before  the  conclusion  of  the  hearing. 
Copies  of  the  answers  shall  be  filed 
upon  the  Secretary  pursuant  to  §  3001.9 
and  served  upon  other  participants 
pursuant  to  §  3001.12(b).  If  the 
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Commission  or  presiding  officer 
determines  that  an  answer  does  not 
comply  with  the  requirements  of  this 
rule,  it  may  order  either  that  the  matter 
is  admitted  or  that  an  amended  answer 
be  served. 

19.  Add  §  3001.25  to  read  as  follows: 

§3001.25    Discovery — general  policy. 

(a)  Rules  26  through  28  allow 
discovery  reasonably  calculated  to  lead 
to  admissible  evidence  during  a  noticed 
proceeding.  Generally,  discovery  against 
a  participant  will  be  scheduled  to  end 
prior  to  the  receipt  into  evidence  of  that 
participant's  direct  case.  An  exception 
to  this  procedure  shall  operate  in  all 
proceedings  brought  under  39  U.S.C. 
3622, 3623,  3661  and  3662  when  a 
participant  needs  to  obtain  information 
(such  as  operating  procedures  or  data) 
available  only  from  the  Postal  Service. 
Discovery  requests  of  this  natiu-e  are 
permissible  only  for  the  purpose  of  the 
development  of  rebuttal  testimony  and 
may  be  made  up  to  20  days  prior  to  the 
filing  date  for  final  rebuttal  testimony. 

(b)  The  discovery  procedures  set  forth 
in  rules  26  through  28  are  not  exclusive. 
Participants  are  encouraged  to  engage  in 
informal  discovery  whenever  possible  to 
clarify  exhibits  and  testimony.  The 
results  of  these  efforts  may  be 
introduced  into  the  record  by 
stipulation,  by  supplementary  testimony 
or  exhibit,  by  presenting  selected 
written  interrogatories  and  answers  for 
adoption  by  a  witness  at  the  hearing,  or 
by  other  appropriate  means,  hi  the 
interest  of  reducing  motion  practice, 
parties  also  are  expected  to  use  informal 
means  to  clarify  questions  and  to 
identify  portions  of  discovery  requests 
considered  overbroad  or  burdensome. 

(c)  If  a  participant  or  an  officer  or 
agent  of  a  participant  fails  to  obey  an 
order  of  the  Commission  or  the 
presiding  officer  to  provide  or  permit 
discovery  pursuant  to  §§  3001.26  to 
3001.28,  the  Commission  or  the 
presiding  officer  may  make  such  orders 
in  regard  to  the  failure  as  are  just,  and 
among  others,  may  direct  that  the 
matters  regarding  which  the  order  was 
made  or  any  other  designated  facts  shall 
be  taken  to  be  established  for  the 
purposes  of  the  proceeding  in 
accordance  with  the  claim  of  the 
participants  obtaining  the  order,  or 
prohibit  the  disobedient  participant 
from  introducing  designated  matters  in 
evidence,  or  strike  the  evidence, 
complaint  or  pleadings  or  parts  thereof. 

20.  Amend  §  3001.30  by  revising 
paragraph  (e)  to  read  as  follows: 

§  3001 .30    Hearings. 


(e)(1)  Presentations  by  participants. 
Any  participant  shall  have  the  right  in 
public  hearings  of  presentation  of 
evidence,  cross-examination  (limited  to 
testimony  adverse  to  the  participant 
conducting  the  cross-examination), 
objection,  motion,  and  argument.  The 
case-in-chief  of  participants  other  than 
the  proponent  shall  be  in  writing  and 
shall  include  the  participant's  direct 
case  and  rebuttal,  if  any,  to  the  initial 
proponent's  case-in-chief.  It  may  be 
accompanied  by  a  trial  brief  or  legal 
memoranda.  (Legal  memoranda  on 
matters  at  issue  will  be  welcome  at  any 
stage  of  the  proceeding.)  There  will  be 
an  opportunity  for  participants  to  rebut 
presentations  of  other  participants  and 
for  the  initial  proponent  to  present 
surrebuttal  evidence.  New  affirmative 
matter  (not  in  reply  to  another 
participant's  direct  case)  should  not  be 
included  in  rebutted  testimony  or 
exhibits.  When  objections  to  the 
admission  or  exclusion  of  evidence 
before  the  Commission  or  the  presiding 
officer  are  made,  the  grounds  relied 
upon  shall  be  stated.  Formal  exceptions 
to  ruhngs  are  unnecessary. 

(2)  Written  cross-examination. 
Written  cross-examination  will  be 
utilized  as  a  substitute  for  oral  cross- 
examination  whenever  possible, 
particularly  to  introduce  factual  or 
statistical  evidence.  Designations  of 
written  cross-examination  should  be 
served  no  later  than  three  working  days 
before  the  scheduled  appearance  of  a 
witness.  Designations  shall  identify 
every  item  to  be  offered  as  evidence, 
listing  the  participant  who  initially 
posed  the  discovery  request,  the  witness 
and/or  party  to  whom  the  question  was 
addressed  (if  different  from  the  witness 
answering),  the  number  of  the  request 
and,  if  more  than  one  answer  is 
provided,  the  dates  of  all  answers  to  be 
included  in  the  record.  (For  example, 
"OCA-Tl-17  to  USPS  witness  Jones, 
answered  by  USPS  witness  Smith 
(March  1,  1997)  as  updated  (March  21, 
1997))."  When  a  participant  designates 
written  cross-examination,  two  copies  of 
the  documents  to  be  included  shall 
simultaneously  be  submitted  to  the 
Secretary  of  the  Commission.  The 
Secretary  of  the  Commission  shall 
prepare  for  the  record  a  packet 
containing  all  materials  designated  for 
written  cross-examination  in  a  format 
that  facilitates  review  by  the  witness 
and  counsel.  The  witness  will  verify  the 
answers  and  materials  in  the  packet, 
and  they  will  be  entered  into  the 
transcript  by  the  presiding  officer. 
Counsel  may  object  to  written  cross- 
examination  at  t^^time,  and  any 
designated  answ^%  or  materials  ruled 


objectionable  will  be  stricken  from  the 
record. 

(3)  Oral  cross-examination.  Oral 
cross-examination  will  be  permitted  for 
clarifying  written  cross-examination  and 
for  testing  assumptions,  conclusions  or 
other  opinion  evidence.  Notices  of 
intent  to  conduct  oral  cross-examination 
should  be  delivered  to  counsel  for  the 
witness  and  served  three  or  more 
working  days  before  the  axmounced 
appearance  of  the  witness  and  should 
include  specific  references  to  the  subject 
matter  to  be  examined  and  page 
references  to  the  relevant  direct 
iestimony  and  exhibits.  Participants 
intending  to  use  complex  numerical 
hypotheticals,  or  to  question  using 
intricate  or  extensive  cross-references, 
shall  provide  adequately  documented 
cross-examination  exhibits  for  the 
record.  Copies  of  these  exhibits  should 
be  delivered  to  counsel  for  the  witness 
at  least  two  calendar  days  (including 
one  working  day)  before  the  scheduled 
appearance  of  the  witness. 
***** 

21.  Amend  §  3001.31  as  follows: 

a.  Revise  paragraph  (b)(1), 

b.  Revise  paragraph  (c), 

c.  Revise  paragraph  (e),  and 

d.  Revise  paragraph  (f). 

e.  Revise  paragraphs  (k)(3)(i)(d) 
through  (/),  (k)(3)(i)(j)  and  paragraph 
(k)(4)  to  read  as  follows: 

§3001.31     Evidence. 

***** 

(b)  Documentary  material. — (l) 
General.  Documents  and  detailed  data 
and  information  shall  be  presented  as 
exhibits.  Exhibits  should  be  self- 
explanatory.  They  should  contain 
appropriate  footnotes  or  narrative 
explaining  the  source  of  each  item  of 
information  used  and  the  methods 
employed  in  statistical  compilations. 
The  principal  title  of  each  exhibit 
should  state  what  it  contains  or 
represents.  The  title  may  also  contain  a 
statement  of  the  purpose  for  which  the 
exhibit  is  offered;  however,  this 
statement  will  not  be  considered  part  of 
the  evidentiary  record.  Where  one  part 
of  a  multi-part  exhibit  is  based  on 
another  part  or  on  another  exhibit, 
appropriate  cross-references  should  be 
made.  Relevant  exposition  should  be 
included  in  the  exhibits  or  provided  in 
accompanying  testimony.  Testimony, 
exhibits  and  supporting  workpapers 
prepared  for  Commission  proceedings 
that  are  premised  on  data  or  conclusions 
developed  in  a  library  reference  shall 
provide  the  location  of  that  information 
within  the  library  reference  with 
sufficient  specificity  to  permit  ready 
reference,  such  as  the  page  and  line,  or 
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the  hie  and 
.spreadsheet 
and  material 
is  embraced  i 
other  matter 
not  intended 
participant  o 


(c)  Commiskion 
otherwise 


case  any 
other  documeht 
Commission 
report  or  othei  ■ 
produced  or 
but  may  be  o 
specifying  the 
other  file 
offered. 


e  worksheet  or 
ige  or  cell.  Where  relevant 
atter  offered  in  evidence 
a  document  containing 
ot  material  or  relevant  or 
o  be  put  in  evidence,  the 
'ering  the  same  shall 


immaterial  or  irrelevant 
matter  in  such  document 


plainly  designate  the  matter  offered 
excluding  the 
parts.  If  other 

is  in  such  bul  i  or  extent  as  would 
unnecessarily  enciunber  the  record,  it 
may  be  marke  d  for  identification,  and, 
if  properly  auiienticated,  the  relevant 
and  material  |  larts  may  be  read  into  the 
record,  or,  if  t  le  Commission  or 
presiding  officer  so  directs,  a  true  copy 
of  such  mattei  in  proper  form  shall  be 
received  in  ev  idence  as  an  exhibit. 
Copies  of  doc  mients  shall  be  delivered 
by  the  partici]  »ant  offering  the  same  to 
the  other  part  cipants  or  their  attorneys 
appearing  at  t  le  hearing,  who  shall  be 
afforded  an  o|iportunity  to  examine  the 
entire  documi  nt  and  to  offer  in 
evidence  in  li  ;e  manner  other  material 
and  relevant  j  ortions  thereof. 


's  files.  Except  as 
provided  in  §3001. 31(e),  in 
raattf  r  contained  in  a  report  or 
on  file  with  the 
offered  in  evidence,  such 
document  need  not  be 
liarked  for  identification, 
f  ered  in  evidence  by 
report,  document,  or 
the  matter  so 


cont  linmg  I 


(e)  Designat  on  of  evidence  from  other 
Commission  apckets.  Participants  may 
request  that  e\jidence  received  in  other 
Commission  moceedings  be  entered 
into  the  record  of  the  current 
proceeding.  T  lese  requests  shall  be 
made  by  moti(  in,  shall  explain  the 
purpose  of  the  designation,  and  shall 
identify  mater  al  by  page  and  line  or 
paragraph  nur  iber.  Absent 
extraordinary  ustification,  these 
requests  must  be  made  at  least  28  days 
before  the  dati  for  filing  the 
participant's  c  irect  case.  Oppositions  to 
motions  for  designations  and/or 
requests  for  ccunter-designations  shall 
be  filed  withii  14  days.  Oppositions  to 
requests  for  cc  unter-designations  are 
due  within  sei  en  days.  At  the  time 
requests  for  d«  signations  and  counter- 
designations  a  re  made,  the  moving 
participant  mi  ist  submit  two  copies  of 
the  identified  naterial  to  the  Secretary 
of  the  Commis  sion. 

(f)  Form  off.  repared  testimony  and 
exhibits.  Unle  ;s  the  presiding  officer 
otherwise  dire  cts,  thedirect  testimony 
of  witnesses  s  lall  be  reduced  to  writing 


and  offered  either  as  such  or  as  an 
exhibit.  All  prepared  testimony  and 
exhibits  of  a  dociunentary  character 
shall,  so  far  as  practicable,  conform  to 
the  requirements  of  §  3001.10(a)  and  (b). 
***** 

(k)*  *  * 
(3)*  *  * 
(i)  *  *  * 

(d)  A  hard  copy  of  all  data  bases; 

(e)  For  all  source  codes, 
documentation  sufficiently 
comprehensive  and  detailed  to  satisfy 
generally  accepted  software 
documentation  standards  appropriate  to 
the  type  of  program  and  its  intended  use 
in  the  proceeding; 

(/)  Tne  source  code  in  hardcopy  form; 
***** 

(i)  An  expert  on  the  design  and 
operation  of  the  program  shall  be 
provided  at  a  technical  conference  to 
respond  to  any  oral  or  written  questions 
concerning  information  that  is 
reasonably  necessary  to  enable 
independent  replication  of  the  program 
output.  Machine-readable  data  files  and 
program  files  shall  be  provided  in  the 
form  of  a  compact  disk  or  other  media 
or  method  approved  in  advance  by  the 
Administrative  Office  of  the  Postal  Rate 
Commission.  Any  machine-readable 
data  file  or  program  file  so  provided 
must  be  identified  and  described  in 
accompanying  hardcopy 
documentation.  In  addition,  files  in  text 
format  must  be  accompanied  by  hard- 
copy  instructions  for  printing  them. 
Files  in  machine  code  must  be 
accompanied  by  hardcopy  instructions 
for  executing  them. 
***** 

(4)  Expedition.  The  offeror  shall 
expedite  responses  to  requests  made 
pursuant  to  this  section.  Responses  shall 
be  served  on  the  requesting  party,  and 
notice  thereof  filed  with  the  Secretary  in 
accordance  with  the  provisions  of 
§  3001.12,  no  later  than  14  days  after  a 
request  is  made. 

22.  Amend  §  3001.43  as  follows: 

a.  Revise  paragraphs  (e)(4) 
introductory  text  and  (e)(4)(i), 

b.  Revise  paragraph  (g)(l)(iii),  and 

c.  Revise  paragraph  (g){2)(iii). 

§  3001 .43    Public  attendance  at 
Commission  meetings. 

***** 

(e)  *   *   * 

(4)  The  public  announcement 
required  by  this  section  may  consist  of 
the  Secretary: 

(i)  Publicly  posting  a  copy  of  the 
document  in  the  office  of  the  Secretary 
of  the  Commission  at  1333  H  Street, 
NW.,  Suite  300,  Washington,  DC  20268- 
0001; 


(gj*   *   * 

(1)  *   *   * 

(iii)  Ten  copies  of  such  requests  must 
be  received  by  the  office  of  the  Secretary 
no  later  than  three  working  days  after 
the  issuance  of  the  notice  of  meeting  to 
which  the  request  pertains.  Requests 
received  after  that  time  will  be  returned 
to  the  requester  with  a  statement  that 
the  request  was  imtimely  received  and 
that  copies  of  any  nonexempt  portions 
of  the  transcript  or  minutes  for  the 
meeting  in  question  will  ordinarily  be 
available  in  the  office  of  the  Secretary 
10  working  days  after  the  meeting. 
***** 

(2)  *   *   * 

(iii)  Ten  copies  of  such  requests 
should  be  filed  with  the  office  of  the 
Secretary  as  soon  as  possible  after  the 
issuance  of  the  notice  of  meeting  to 
which  the  request  pertains.  However,  a 
single  copy  of  the  request  will  be 
accepted.  Requests  to  close  meetings 
must  be  received  by  the  office  of  the 
Secretary  no  later  than  the  time 
scheduled  for  the  meeting  to  which 
such  a  request  pertains. 
****** 

[FR  Doc.  00-3026  Filed  2-7-00;  1:08  pm) 
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Fees  for  Ancillary  or  Supplementary 
Use  of  Digital  Television  Spectrum 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  denies 
Petitions  for  Reconsideration  of  the 
Report  and  Order  in  this  proceeding.  It 
reaffirms  the  previously  established  fee 
of  five  percent  of  gross  revenues 
received  from  feeable  ancillary  or 
supplementary  services  provided  by 
DTV  stations.  It  also  reaffirms  the 
conclusion  that  home  shopping, 
infomercial,  and  direct  marketing 
services  are  not  feeable. 
EFFECTIVE  DATE:  January  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mania  Baghdadi,  Policy  and  Rules 
Division,  Mass  Media  Bureau  (202)  418- 
2120. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order, 
{"MOS-O"),  FCC  99-362,  adopted 
November  19,  1999  and  released 
November  24,  1999.  The  full  text  of  this 
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Commission  MOS-O  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  TW-A306).  445  12  St. 
SW,  Washington,  DC,  20554.  The 
complete  text  of  this  MOB-O  may  also  be 
piuchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Services  (202)  857-3800,  1231  20th 
Street,  NW,  Washington,  DC  20036. 

Synopsis  of  Report  and  Order 

I.  Introduction 

1.  In  our  Report  and  Order  ("RB-O") 
in  this  proceeding,  (63  PR  69208, 
December  14,  1998),  we  implemented 
Section  201  of  the  Telecommimications 
Act  of  1996  ("1996  Act")  which  adopted 
Section  336  of  the  Communications  Act 
of  1934,  requiring  broadcast  television 
licensees  to  pay  a  fee  if  they  provide 
certain  types  of  ancillary  or 
supplementary  services  on  their  digital 
television  ("DTV")  bitstream.  Based  on 
the  criteria  set  forth  in  Section  201,  we 
adopted  rules  to  require  DTV  licensees 
to  pay  a  fee  of  five  percent  of  the  gross 
revenues  received  from  the  provision  of 
such  "feeable"  ancillary  or 
supplementary  services.  We  also 
provided  guidance  on  which  services 
are  subject  to  this  fee  and  specifically 
concluded  that  home  shopping, 
infomercial,  and  direct  marketing 
services  would  not  be  feeable. 

2.  The  National  Association  of 
Broadcasters  and  the  Association  for 
Maximum  Service  Television  have  filed 
a  joint  petition  (the  "NAB/MSTV 
Petition")  asking  us  to  set  the  fee  at  two 
percent  of  gross  revenues  rather  than 
five  percent.  The  Office  of 
Communication  Inc.  of  the  United 
Church  of  Christ,  the  Benton 
Foundation,  the  Center  for  Media 
Education,  the  Civil  Rights  Forum  and 
Media  Access  Project  have  filed  a  joint 
petition  (the  "UCC.  et  al.  Petition") 
asking  us  to  hold  that  home  shopping, 
infomercials,  and  direct  marketing 
services  are  subject  to  fees.  We  deny 
both  petitions  for  reconsideration. 

n.  Background       « 

3.  Pursuant  to  the  1996  Act,  the 
Commission  has  assigned  each  existing 
broadcast  television  station  an 
additional  channel  to  convert  to  digital 
technology.  We  are  requiring 
broadcasters  to  provide  on  their  DTV 
bitstream  at  least  one  over-the-air  video 
program  signal  at  no  direct  charge  to 
viewers.  47  CFR  73.624(b).  Aside  from 
this  requirement,  we  have  given 
broadcasters  great  flexibility  in  the 
services  they  provide  over  their  DTV 
bitstream.  They  may  offer  a  wide  range 
of  ancillary  or  supplementary  services 


such  as  computer  software  distribution, 
data  transmission,  teletext,  interactive 
materials,  aural  messages,  paging 
services,  audio  signals,  and  subscription 
video. 

4.  The  1996  Act  requires  broadcasters 
to  pay  a  fee  to  the  U.S.  Treasury  to  the 
extent  they  use  their  DTV  bitstream  to 
provide  ancillary  or  supplementary 
services — 

(A)  For  which  the  payment  of  a 
subscription  fee  is  required  in  order  to 
receive  such  services,  or 

(B)  For  which  the  licensee  directly  or 
indirectly  receives  compensation  from  a 
third  party  in  return  for  transmitting 
material  furnished  by  such  a  third  party 
(other  than  commercial  advertisements 
used  to  support  broadcasting  for  which 
a  subscription  fee  is  not  required).  47 
U.S.C.  336(e)(1). 

The  1996  Act  directed  the 
Commission  to  establish  a  program  to 
assess  and  collect  this  fee  based  on  the 
following  three  objectives: 

•  "To  recover  for  the  public  a  portion 
of  the  value  of  the  public  spectnun 
resoiut:e  made  available  for  such 
commercial  use"; 

•  "To  avoid  unjust  enrichment 
through  the  method  employed  to  permit 
such  uses  of  that  resource"; 

•  To  "recover  for  the  public  an 
amoimt  that,  to  the  extent  feasible, 
equals  but  does  not  exceed  (over  the 
term  of  the  license)  the  amoimt  that 
would  have  been  recovered  had  such 
services  been  licensed  pursuant  to  [the 
competitive  bidding  pAcess.j"  47 
U.S.C.  336(e)(2). 

5.  In  the  R&-0,  we  established  a  fee 
program  that  requires  broadcasters  to 
pay  a  fee  of  five  percent  of  the  gross 
revenues  they  receive  from  feeable 
ancillary  or  supplementary  services 
offered  on  their  DTV  bitstream.  We 
reasoned  that  this  fee  is  consistent  with 
the  three  objectives  set  forth  in  the  Act. 
It  also  represented  a  reasonable  fee  in 
light  of  the  record  in  the  proceeding,  in 
which  some  parties  argued  for  a  very 
low  or  nominal  fee  and  others  for  a  fee 
of  more  than  ten  percent. 

m.  The  NAB/MSTV  Petition 

6.  NAB/MSTV  argue  that  we  failed  to 
consider  two  studies  they  submitted 
that  they  believe  call  for  a  fee  of  two 
percent  of  gross  revenues  rather  than 
five  percent.  The  first  study,  prepared 
by  Jerry  Hausman,  purports  to  establish 
"the  low  and  declining  value  of 
comparable  spectrum,"  and  also  that 
digital  ancillary  or  supplementary 
services  "face  significant  business  and 
technological  uncertainty."  The  second 
study,  prepared  by  Kent  Anderson, 
describes  several  surveys  of  technology 
licensing  fees  in  the  private  sector.  The 


Association  of  Local  Television  Stations 
("ALTV")  submitted  comments 
supporting  the  NAB/MSTV  Petition. 
The  National  Cable  Television 
Association  |"NCTA")  filed  an 
opposition  to  the  petition. 

7.  Contrary  to  NAB/MSTV's 
suggestion,  we  did  consider  the  two 
studies  in  reaching  our  decision  in  the 
R&O.  Indeed,  consistent  with  a 
recommendation  in  the  Hausman  Study, 
we  declined  to  impose  an  upfront  or 
hybrid  fee  on  DTV  licensees  that 
provide  feeable  services.  Although  we 
rejected  argimaents  based  on  the  two 
studies  to  set  the  fee  lower  than  five 
percent,  we  explained  in  the  RB-O  oui 
reasons  for  doing  so.  We  reaffirm  this 
decision  and  amplify  our  reasons  below. 

8.  The  Anderson  Study  describes 
several  surveys  of  royalty  rates  used  in 
Ucensing  various  technologies  in  the 
private  sector.  Although  we  did  not  cite 
the  Anderson  Study  explicitly  and  our 
discussion  of  the  issue  was  brief,  the 
R&-0  did  reject  arguments  that  we 
should  set  a  lower  fee  based  on 
analogies  to  copyright  royalty  rates.  We 
declined  to  do  so  because  the  policy 
concerns  and  economic  considerations 
involved  in  setting  a  fee  for  ancillary  or 
supplementary  services  appear  to  be 
different  from  the  considerations 
involved  in  negotiations  over  private 
licensing  rights.  We  have  more  closely 
examined  the  Anderson  Study  and  are 
not  persuaded  that  we  should  alter  our 
decision.  Indeed,  the  Anderson  Study 
itself  acknowledges  that  "[e]ach 
licensing  negotiation  has  unique 
characteristics,  making  it  very  difficult 
to  demonstrate  that  the  royalty  observed 
for  any  one  licensing  agreement 
reasonably  applies  to  another."  This 
statement  confirms  our  reluctance  in  the 
R&O  to  directly  base  the  fee  required 
imder  Section  336(e)  on  analogies  to 
private  licensing  arrangements. 

9.  Aside  from  this  concern,  the 
Anderson  Study  can  actually  be  read  to 
support  a  fee  of  five  percent  of  gross 
revenues.  The  NAB/MSTV  Petition,  at  5, 
argues  that  the  Anderson  Study  "found 
that  licensing  rates  for  unproven 
technologies  without  'highly  favorable 
economics'  tended  to  be  very  low."  But 
the  full  sentence  in  the  Anderson  Study 
that  is  cited  to  support  this  statement 
states:  "For  'minor'  innovations  the 
range  [of  running  royalty  rates]  is  1  to 

5  percent,  and  for  'major'  innovations  it 
is  3  to  8  percent.  Only  in  the  case  of 
innovations  characterized  as 
'revolutionary'  (i.e.,  suggesting  highly 
favorable  economics)  do  the  rates  rise  to 
the  5  to  10  percent  range."  The  five 
percent  fee  we  have  established  thus 
falls  somewhere  in  the  middle  of  these 
reported  ranges  and  could  even  be 
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characterized  as  falling  within  the  range 
of  royalty  ratfs  for  "minor  innovations." 
More  generally,  Anderson  summarizes 
the  overall  results  of  his  research  as 
"show[ing]  tnat  some  technologies  earn 
royalties  on  t|ie  order  of  2  to  3  percent 
or  less,  most  ^am  royalties  of  5  percent 
or  less,  and  o:  ily  those  technologies 
with  imusual  y  favorable  economics 
receive  rates  of  more  than  10  percent." 
Again,  this  pljaces  a  five  percent  fee 
squarely  in  the  average  range,  which  we 
believe  is  reasonable.  This  is  especially 
the  case  sinc^  we  are  not  imposing  an 
upfront  or  hybrid  fee  on  DTV  licensees. 
By  comparisG^,  a  fair  number  of  the 
royalty  arrangements  described  in  the 
Anderson  Stqdy  appear  to  involve 
upfront  payn^nts  in  addition  to  royalty 
fees.  Taking  these  upfront  pajmients 
into  account  suggests  that  the  five 
percent  fee  w0  have  established  may 
actually  fall  tdward  the  low  end  of  the 
total  licensing  payments  (royalties  plus 
upfront  fees)  iurveyed  in  the  Anderson 
Study. 

10.  We  now  turn  to  the  Hausman 
Study.  Based  pn  an  econometric  study 
of  the  FCC's  previous  auctions. 
Hausman  repsrts  that  prices  for 
spectrum  auctioned  by  the  Commission 
have  been  decreasing  over  time  on  a  per 
megahertz  pei  population  basis.  He  also 
posits  that  thore  will  be  significant  simk 
cost  investments  required  to  provide 
DTV  ancillary  or  supplementary 
services,  and  klso  significant  business 
and  technolog  ical  uncertainty  facing 
these  services  Hausman  concludes  that 
"the  combinalion  of  overall  declining 
auction  result  i  over  time  and  the 
significant  but  iness  and  technological 
uncertainty  w  th  respect  to  simk  costs 
would  lead  to  an  expected  outcome  of 
relatively  low  auction  results  for 
spectrum  usee  for  ancillary  services." 
Noting  that  th  s  Notice  had  sought 
comment  on  setting  the  fee  in  the  range 
of  one  to  ten  pprcent,  Hausman 
recommends  ''that  the  Commission 
initially  begin  with  a  fee  toward  the  low 
end  of  the  ran  ;e." 

11.  As  an  in  tial  matter,  we  question 
a  number  of  tt  e  underlying  assertions 
made  in  the  H  lusman  Study.  Even 
assimaing  it  is  true  that  there  is  a 
downward  tre  id  in  per  megahertz,  per 
population  prices  for  the  spectrum 
auctions  the  Cbmmission  has  previously 
held,  this  does  not  necessarily  mean 
that  an  auctioi  i  of  the  spectrum  used  for 
DTV  ancillary  or  supplementary 
services  woula  follow  this  trend.  As  we 
stated  in  the  HBO,  the  auction  values 
realized  by  the  Commission  in 
conducting  a  particular  spectrum 
auction  reflec^  factors  that  are  specific  to 
the  particular  ipectrum  being  auctioned. 
These  factors  ibclude  the  anticipated 


demand  for  the  telecommunications 
services  provided  using  the  particular 
spectrum  and  the  technological 
uncertainty  associated  with  the 
application.  The  R60  pointed  to 
evidence  that  suggests  that  the  broadcast 
spectrum  that  will  be  used  to  provide 
DTV  ancillary  or  supplementary 
services  could  command  higher  prices 
than  predicted  by  the  trend  described  in 
the  Hausman  Study.  In  particular,  we 
noted  that  the  sales  values  of  broadcast 
properties  have  increased  sharply  over 
the  past  several  years,  reflecting  the 
increasing  value  of  their  spectrum 
licenses.  The  NAB/MSTV  Petition  faults 
the  R&O  for  focusing  on  this  evidence 
and  for  not  placing  greater  weight  on  the 
value  of  non-broadcast  spectrum 
because  most  ancillary  or 
supplementary  services  will  be  non- 
broadcast  in  nature.  But  we  think  it  is 
reasonable  to  expect  that  the  prices 
investors  pay  for  television  stations 
reflect  not  only  the  anticipated  profits 
from  providing  broadcast  video 
programming  on  the  station  but  also  the 
projected  profits  from  "non-broadcast" 
ancillary  or  supplementary  services  that 
they  can  now  provide  on  the  station's 
DTV  bitstream.  The  recent  sales  prices 
for  television  stations  thus  shed  some 
light  on  the  value  of  the  spectrum  used 
to  provide  the  ancillary  or 
supplementary  services. 

12.  In  addition,  we  question  the 
Hausman  Study's  assertions  regarding 
the  degree  of  uncertainty  and  sunk  costs 
DTV  licensees  will  face  in  providing 
ancillary  or  supplementary  services. 
Whether  or  not  they  choose  to  provide 
ancillary  or  supplementary  services, 
DTV  licensees  will  need  to  invest  in 
DTV  facilities  in  order  to  provide  a  free, 
over-the-air  digital  broadcast  service. 
Given  this,  it  would  appear  that  the 
incremental  or  marginal  cost  of 
providing  any  feeable  ancillary  or 
supplementary  services  may  not  be  as 
significant  as  Hausman  and  NAB/MSTV 
suggest.  The  most  substantial  costs 
incxured  by  broadcasters,  such  as 
transmitters  and  towers,  will  be  stuik  or 
fixed  costs  that  are  already  incurred  in 
connection  with  the  provision  of 
nonfeeable  services,  thus  minimizing 
the  additional  investment  required  to 
provide  feeable  services.  We 
consequently  agree  with  NCTA  that  the 
risk  associated  with  offering  ancillary  or 
supplementary  services  will  be 
diminished  by  the  fact  that  DTV 
licensees  will  be  providing  nonfeeable 
broadcast  services. 

13.  We  also  think  Hausman  and  NAB/ 
MSTV  overstate  the  level  of  uncertainty 
broadcasters  face  in  developing 
ancillary  or  supplementary  services.  We 
fully  recognize  developing  and 


implementing  these  services  will  entail 
challenges  and  risks.  But  broadcasters 
are  not  venturing  into  completely 
imcharted  territory.  They  have  been 
authorized  to  provide  ancillary  services 
on  parts  of  their  analog  signals  for  years, 
although  these  services  have  been 
limited  due  to  the  lack  of  capacity  on 
analog  channels.  Broadcasters  have  also 
become  increasingly  involved  over  the 
years  in  developing  and  selling 
programming  carried  on  cable  networks, 
and  they  can  translate  this  experience 
into  providing  subscription 
programming  over  their  DTV  bitstream 
should  that  appear  profitable  to  them. 
More  recently,  a  number  of  broadcasters 
have  invested  in  internet-related 
companies,  suggesting  that  the  internet's 
interactive  and  datacasting  applications, 
which  potentially  could  also  be  offered 
over  the  DTV  bitstream.  may  prove 
profitable. 

14.  Aside  from  the  questions  we  have 
about  some  of  the  Hausman  Study's 
luiderlying  assertions,  we  have  a  more 
fundamental  objection  to  the  conclusion 
NAB/MSTV  seek  to  draw  from  it.  In 
particular,  neither  NAB/MSTV  nor 
Hausman  provides  a  persuasive  basis  to 
conclude  that  Hausman's  assertions, 
even  taken  at  face  value,  require  us  to 
set  the  fee  at  two  percent  rather  than 
five  percent  of  gross  revenues.  The 
Hausman  Study  seems  to  acknowledge 
this  in  that  it  has  no  firm 
recommendation  on  the  level  of  the  fee, 
only  suggesting  that  the  FCC  initially  set 
the  fee  "toward  the  low  end  of  the 
range"  and  that  the  Commission  "might 
consider"  initially  setting  the  fee  at  one 
percent  or  less.  For  its  part,  the  NAB/ 
MSTV  Petition  argues  that  the  studies  it 
has  submitted  "provide  [  )  strong 
support  for  the  Commission  to  set  a  low 
initial  fee"  and  concludes  that  the  fee 
should  be  two  percent  of  gross  revenues, 
yet  it  provides  no  rationale  why  a  "low 
fee"  necessarily  means  a  fee  of  two 
percent  as  opposed  to  five  percent. 

15.  We  continue  to  think  that  a  fee  of 
five  percent  of  gross  revenues  is 
reasonable  in  light  of  the  criteria  set 
forth  in  Section  336(e).  A  central  theme 
imderljring  NAB/MSlV's  arguments  and 
the  studies  they  have  submitted  is  that 
we  should  set  the  fee  so  as  not  "to 
discourage  the  development  of  new 
ancillary  and  supplementary  services" 
and  to  "promote  [  ]  the  efficient  use  of 
digital  spectnmi."  We  agree  that  this  is 

a  worthy  goal  and.  indeed.  Section  1  of 
the  Communications  Act  states  that  one 
of  the  Act's  piuposes  is  to  promote  an 
"efficient"  radio  commiuiication 
service.  47  U.S.C.  151.  But  this  general 
policy  cannot  trump  the  specific 
statutory  criteria  set  forth  in  Section 
336(e)(2)  for  establishing  the  fee,  none 
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of  which  require  that  the  fee  be 
designed  to  maximize  efBciency. 
Indeed,  taken  to  its  logical  conclusion, 
the  goal  of  maximizing  efficiency  and 
encouraging  ancillary  or  supplementary 
services  would  mean  that  the  fee  should 
be  set  at  zero  or  some  nominal 
percentage  rate  as  this  would  eliminate 
any  influence  the  fee  would  have  on  a 
DTV  licensee's  decision  to  provide 
fmcillary  or  supplementary  services  as 
opposed  to  nonfeeable  broadcast  video 
programming.  But  clearly  this  is  not 
what  Congress  intended.  A  fee  system 
that  raised  no  or  only  nominal  revenue 
from  licensees  that  provide  "feeable" 
ancillary  or  supplementary  services 
woidd  (quite  literally)  make  Congress's 
enactment  of  Section  336(e)  all  for 
naught. 

16.  In  the  end,  implementing  Section 
336(e)  is  not,  to  paraphrase  one  of  the 
parties,  an  exact  science.  NAB/MSTV 
acknowledge  that  the  Commission  has 
"broad  discretion  under  the  Act  in 
setting  the  fee  level."  In  exercising  this 
discretion,  we  have  sought  to  promote 
the  efficient  use  of  the  spectrum  and  the 
development  of  innovative  ancillary  or 
supplementary  services  by  DTV 
licensees.  But  this  discretion  is  boimded 
by  Section  336(e),  which  requires  us  to 
design  the  fee  not  only  to  approximate 
the  revenue  that  would  have  been 
received  had  these  services  been 
licensed  through  cin  auction,  but  also  to 
recover  a  portion  of  the  value  of  the 
spectrum  used  for  these  services  and 
avoid  "?injust  enrichment"  of  DTV 
licensees  who  have  been  given  the 
exclusive  right  to  apply  for  DTV 
channels  without  having  to  bid  for  them 
at  an  auction.  Weighing  these  factors 
and  the  comments  submitted  in  the 
proceeding — some  of  which  argued  for  a 
fee  of  less  than  one  percent  while  others 
argued  for  a  fee  of  over  ten  percent — we 
established  a  fee  of  five  percent  of  gross 
revenues  generated  from  feeable 
ancillary  or  supplementary  services. 
The  amount  raised  by  this  fee  will  vary 
with  the  gross  revenues  from  these 
services,  i.e.,  with  the  willingness  of 
consumers  to  pay  for  such  services.  As 
a  consequence,  if  the  consumer  value 
for  these  services  is  low,  the  fee 
payment  will  be  small.  Given  this,  and 
the  record  in  this  proceeding  and  the 
criteria  set  forth  in  Section  336(e),  we 
continue  to  believe  this  is  a  reasonable 
fee  and  consistent  with  the  statute,  and 
therefore  deny  the  NAB/MSTV  Petition. 

IV.  The  UCC,  et  al.  Petition 

17.  In  the  RS-O,  we  decided  not  to 
impose  fees  on  revenues  received  from 
home  shopping,  infomercial  or  direct 
marketing  services.  We  reasoned  that: 


[tjhe  purpose  of  this  proceeding  is  not  to 
exact  fees  from  existing  broadcasters  for 
existing  services  but,  rather,  to  design  a 
program  for  the  assessment  of  fees  on 
ancillary  or  supplementary  services  which 
will  be  provided  on  the  DTV  bitstream.  We 
agree  with  the  commenters  who  argued  that 
home  shopping  and  infomercials  are 
commercial  advertisements,  excluded  by 
statute  from  the  scope  of  ancillary  and 
supplementary  services  as  they  are  video 
services  received  by  viewers  without  a  fee. 
[Footnote  omitted.)  We  therefore  find  that 
home  shopping  channels  and  infomercials 
are  free,  over-the-air  television  services, 
supported  by  commercial  advertisements, 
and  not  subject  to  a  fee. 

18.  UCC,  et  al.  ask  the  Commission  to 
reconsider  this  decision.  They  interpret 
the  1996  Act  as  requiring  us  to  impose 
fees  on  home  shopping,  infomercial, 
and  direct  marketing  services.  NAB, 
MSTV,  ALTV,  and  Home  Shopping 
Network  ("HSN")  and  ValueVision 
International  ("ValueVision")  have 
opposed  UCC,  et  al.  's  petition  for 
reconsideration  and  argue  that  the 
Commission  was  correct  in  concluding 
that  these  services  are  not  subject  to 
fees. 

19.  UCC,  et  al.  interpret  the  R60  as 
basing  this  conclusion  on  two 
rationales:  (1)  That  home  shopping, 
infomercials,  and  direct  marketing 
services  are  "existing"  services,  and 
therefore  grandfathered  from  the  fee 
requirements  in  the  Act;  and  (2)  that 
these  services  are  "commercial 
advertisements"  rather  than 
programming  services,  and 
consequently  fall  within  Section 
336(e)(1)(B),  which  exempts  from  fees 
"commercial  advertisements  used  to 
support  broadcasting  for  which  a 
subscription  fee  is  not  required."  As  to 
the  first  rationale,  UCC,  et  al.  argue  that 
the  1996  Act  does  not  give  the 
Commission  authority  to  grandfather 
existing  services  from  the  new  statutory 
fee  requirements.  As  to  the  second 
rationale,  UCC,  et  al.  maintain  that  it  is 
arbitrary  and  capricious  to  categorize 
home  shopping  and  similar  services  as 
"commercial  advertisements"  exempt 
under  Section  336(e)(1)(B)  because 
Congress,  the  Commission,  and  the 
broadcast  industry  have  consistently 
characterized  these  services  as 
programming  not  as  commercial 
advertisements. 

20.  We  think  UCC,  et  al.  have 
misconstrued  the  R6-0  on  these  points. 
Oiu  decision  was  not  intended  to 
grandfather  existing  services.  Nor  was  it 
based  on  whether  home  shopping  and 
similar  services  should  be  categorized  as 
"commercial  advertisements"  or 
"programming."  We  recognize  that  the 
R&O,  may  have  been  imclear  on  this 
point  in  that  it  referred  to  these  services 


as  "commercial  advertisements."  But 
we  did  not  intend  this  characterization 
to  be  the  basis  for  our  decision  not  to 
impose  fees  on  these  services.  Rather, 
we  based  this  decision  on  what  we  see 
£is  a  threshold  criterion  in  the  statute: 
only  ancillary  or  supplementary 
services  are  subject  to  fees  under  the 
Act.  Because  traditional  home  shopping, 
infomercial  and  direct  marketing 
services  are  free,  over-the-air,  video 
services  and  therefore  do  not  qualify  as 
ancillary  or  supplementary  services  as 
we  have  defined  that  term  in  our  rules. 
47  CFR  73.624(c).  they  are  not  subject  to 
fees.  Or.  as  we  put  it  in  the  R&O.  these 
services  are  "excluded  by  statute  from 
the  scope  of  ancillary  and 
supplementary  services  as  they  are 
video  services  received  by  viewers 
without  a  fee."  We  take  this  opportimity 
to  elaborate  on  this  reasoning. 

21.  Section  336(e)(1).  which  defines 
the  "services  to  which  fees  apply." 
speaks  only  in  terms  of  "ancillary  or 
supplementary  services"  in  delineating 
in  subsections  (A)  and  (B)  the  two  types 
of  such  services  that  are  subject  to  fees. 
In  doing  so.  it  necessarily  excludes  from 
the  fees  requirement  services  that  are 
not  "ancillary  or  supplementary"  to 
begin  with.  Although  the  Act  does  not 
define  the  phrase  "ancillary  or 
supplementary  services,"  the 
Commission  did  so  in  implementing 
Section  336  in  its  DTV  rulemaking 
proceeding.  Fifth  R60  in  MM  87-268. 
(62  FR  26966.  May  16,  1997).  hi  that 
proceeding,  we  adopted  §  73.624(c)  of 
our  rules,  which  provides  an  illustrative 
list  of  ancillary  or  supplementary 
services:  they  include,  but  are  not 
limited  to.  "computer  software 
distribution,  data  transmissions, 
teletext,  interactive  materials,  aural 
messages,  paging  services,  audio  signals, 
subscription  video,  and  any  other 
services  that  do  not  derogate  DTV 
broadcast  stations'  obligations"  to 
"transmit  at  least  one  over-the-air  video 
program  signal  at  no  direct  charge  to 
viewers."  47  CFR  73.624  (b)  and  (c). 
Section  73.624(c)  goes  on  to  state  "that 
any  video  broadcast  signal  provided  at 
no  direct  charge  to  viewers  shall  not  be 
considered  ancillary  or  supplementary." 

22.  Traditional  home  shopping, 
infomercial.  or  direct  marketing  services 
are  video  broadcast  signals  and  are 
offered  at  no  direct  charge  to  viewers. 
As  such,  they  fall  outside  the  scope  of 
our  definition  of  "ancillary  or 
supplementary  services."  and  therefore 
are  not  subject  to  fees  under  Section 
336(e)(1)  of  the  Act.  We  think  this  is 
consistent  with  Congress's  intent  in 
enacting  Section  336(e)(1).  To  be  sure, 
we  adopted  our  definition  of  "ancillary 
or  supplementary  services"  after 
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enactment  ofjthe  1996  Act.  But  as  HSN 
and  ValueVi^ion  state,  "the  Act's 
specific  instrtiction  that  fees  were  to  be 
assessed  only  on  'ancillary  and 
supplementaly"  digital  services  was 
arrived  at  in  the  context  of  the 
Commission 'k  contemporaneous 
consideration  of  [its  then  pending  DTV 
rulemaking  proceeding),  in  which  the 
Conunission  repeatedly  and  consistently 
made  clear  that  'ancillary  and 
supplementary'  services  are  separate 
and  distinct  irom  existing,  traditional 
over-the-air  broadcast  services.'  We 
believe  Congress  drew  the  same 
distinction  in  enacting  Section  336, 
excluding  frefe,  over-the-air  broadcast 
video  progra^iming  service  from  fees. 
Traditional  nome  shopping, 
infomercials,|and  direct  marketing 
services  hava  long  been  a  free,  over-the- 
air  broadcast  service,  or,  in  §  73.624(c)'s 
rubric,  a  "video  broadcast  signal 
provided  at  no  direct  charge  to 
viewers."  It  fellows  that  in  enacting 
Section  336  Congress  did  not  intend  to 
include  thesa  existing  services  within 
the  phrase  "ancillary  or  supplementary 
services"  ana  subject  them  to  fees. 

23.  Fiulhei  evidence  of  this  can  be 
found  in  Sec  ion  336(b)(3).  which  states, 
among  other  things,  that  "no  ancillary 
or  supplementary  service  shall  have  any 
rights  to  carriage  imder  section  614  or 
615,"  i.e.,  the  statutory  "must  carry" 
rights  broadoast  television  stations  have 
to  be  carried  pn  cable  systems  in  their 
local  area.  47^  U.S.C.  336(b)(3).  liakee, 
over-the-air  home  shopping  broadcast 
service  is  coi|sidered  an  "ancillary  or 
supplementary  service,"  stations 
carrying  such  programming  would  be 
rendered  ineligible  for  must  carry  rights 
under  Sectioii  336(b)(3).  We  do  not 
think  Congreps  could  have  intended 
such  a  resultjgiven  that,  in  Section  4(g) 
of  the  Cable  "relevision  Consumer 
Protection  ar  d  Competition  Act  of  1992 
(the  "1992  cible  Act"),  it  directed  the 
FCC  to  deter  nine  whether  home 
shopping  sta  ions  served  the  public 
interest  and  vere  entitled  to  must  carry 
rights.  It  wovild  make  little  sense  for 
Congress  to  c  harge  us  with  this  duty, 
and  then  fou  r  years  later  preclude  home 
shopping  stajtions  from  must  carry  rights 
under  Secticji  336(b)(3)  without  a 
mention,  eitier  in  the  1996  Act  or  its 
legislative  hi  story,  of  Section  4(g)  of  the 
1992  Cable  /  iCt.  A  basic  principle  of 
statutory  cor  struction  is  to  seek  to 
construe  statutory  provisions  so  that 
they  are  com  listent  with  each  other.  We 
think  the  mc  st  reasonable  way  to  square 
Section  336  md  Section  4(g)  of  the  1992 
Cable  Act  is  not  to  treat  traditional 
home  shopp  ng,  infomercials,  and  direct 


marketing  services  as  ancillary  or 
supplementary  services. 

24.  We  do  not  agree  with  UCC.  et  al.'s 
suggestion  that  our  decision  not  to 
apply  fees  to  home  shopping, 
infomercials  and  direct  marketing 
services  means  any  service  provided 
without  charge  to  the  viewer  is  exempt 
from  fees  regardless  of  whether  a  third 
party  compensates  a  broadcaster  for 
carriage.  Nor  do  we  agree  with  UCC,  et 
al.'s  argiunent  that  our  decision 
effectively  nuUifies  Section  336(e)(1)(B), 
which  requires  us  to  impose  fees  on 
ancillsuy  or  supplementary  services  "for 
which  the  licensee  directly  or  indirectly 
receives  compensation  from  a  third 
party  in  return  for  transmitting  material 
furnished  by  such  third  party  (other 
than  commercial  advertisements  used  to 
support  broadcasting  for  which  a 
subscription  fep  is  not  required)."  Our 
decision  today  does  not  exempt,  for 
example,  payments  made  to  a  DTV 
licensee  by  a  stock  broker  to  transmit 
stock  quote  data  to  the  broker's  clients 
even  though  the  clients  pay  no  direct  fee 
for  this  service.  This  clearly  would  be 
an  "ancillary  or  supplementary  service" 
that  is  feeable  under  Section 
336(e)(1)(B). 

25.  But  where,  as  here,  the  service  is 
a  video  broadcast  signal  provided  at  no 
direct  charge  to  viewers,  it  is  not 
feeable,  even  though  the  broadcaster 
may  be  receiving  compensation  from  a 
third  party  to  carry  the  service.  As  HSN 
and  Value  Vision  point  out,  to  hold 
otherwise  would  mean  that  "all  the 
affiliates  of  the  ABC,  CBS  and  NBC 
broadcast  television  networks  arguably 
would  be  subject  to  fees  for  their  free, 
over-the-air  broadcast  services  because 
they  receive  compensation  from  their 
networks  for  airing  network 
programming."  These  are  video 
broadcast  signals  provided  to  viewers  at 
no  direct  charge,  and  therefore  are  not 
ancillary  or  supplementary  services  and 
are  not  subject  to  fees.  We  consequently 
deny  UCC,  et  al.'s  Petition. 

26.  We  make  one  final  note.  Our 
decision  in  the  RS-O,  like  our  decision 
today,  applies  only  to  traditional  home 
shopping,  infomercials,  direct  marketing 
and  similar  services  with  no  interactive 

clickable"  elements  and  which  can 


or 


entail  viewers  purchasing  products  by 
calling  a  telephone  number  identified 
during  the  broadcast.  We  recognize  that 
it  may  be  possible  in  the  futiu'e  for  these 
purchases  to  be  made  via  an  interactive 
system  provided  by  the  licQSsee  on  its 
DTV  bitstream.  For  example,  a  DTV 
viewer  may  be  able  to  purchase  a 
product  shown  on  a  home  shopping 
program  by  clicking  a  special  icon 
displayed  on  the  screen  and 
transmitting  a  purchase  order  via  the 


licensee's  DTV  bitstream.  In  reply 
comments  submitted  in  the  initial  roimd 
of  comments  of  this  proceeding, 
ValueVision  and  HSN  stated  that  such 
an  interactive  purchase  order  system 
was  being  explored  and  argued  that 
revenues  generated  from  this  sort  of 
system  should  be  exempt  from  fees. 
Because  such  services  are  only  at  a 
nascent  stage  and  the  particular 
circumstances  are  unclear  at  this  point, 
we  decline  to  decide  whether  they 
would  constitute  an  ancillary  or 
supplementary  service  subject  to  a  fee 
under  Section  336(e)(1)(B). 

V.  Administrative  Matters 

27.  The  action  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
foimd  to  impose  no  new  or  modified 
reporting  and  record-keeping 
requirements  or  burdens  on  the  public. 
In  addition,  the  Final  Regulatory 
Flexibility  Act  Analysis  set  forth  in  the 
R&O  in  this  proceeding  remains 
unchanged. 

28.  Accordingly,  piusuant  to  the 
authority  granted  by  47  U.S.C.  4(i),  303, 
336(e),  and  47  CFR  1.429,  the  Petition 
for  Reconsideration  filed  jointly  by  the 
National  Association  of  Broadcasters 
and  the  Association  for  Maximum 
Service  Television,  and  the  Petition  for 
Reconsideration  filed  jointly  by  the 
Office  of  Conmumication  Inc.  of  the 
United  Church  of  Christ,  the  Benton 
Foundation,  the  Center  for  Media 
Education,  the  Civil  Rights  Fonun  and 
Media  Access  Project,  are  both  hereby 
denied. 

1.  This  proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  television  broadcasting. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

[WT  Docket  No.  98-143,  RIM-9148,  RM- 
9150,  RM-9196;  FCC  99-412] 

Amateur  Service  Rules 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  dociunent  revises  the 
Amateur  Radio  Service  rules  to  simplify 
the  Amateur  Radio  Service  operator 
license  structiue;  streamlines  the 
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number  of  examination  elements;  and 
reduces  the  emphasis  on  telegraphy  that 
underlies  the  current  license  structiu« 
to  the  greatest  extent  possible, 
consistent  with  the  international  radio 
regulations.  This  action  will  allow 
ciurent  Amateur  Radio  Service  licensees 
to  contribute  more  to  the  advancement 
of  the  radio  art;  reduce  the 
administrative  costs  that  the 
Conunission  incurs  in  regulating  this 
service  and  streamline  oiu  licensing 
processes;  eliminate  unnecessary 
requirements  that  may  discourage  or 
limit  individuals  from  becoming  trained 
operators,  technicians,  and  electronic 
experts;  and  promote  efficient  use  of 
spectrum  allocated  to  the  Amateur 
Radio  Service. 

DATES:  Effective  April  15,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Cross.  Public  Safety  and 
Private  Wireless  Division.  Wireless 
Telecommunications  Bureau.  (202)  418- 
0680.  TTY  (202)  418-7233. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  WT  Docket  No.  98-143,  FCC 
99-412.  adopted  December  22, 1999, 
and  released  December  30,  1999.  The 
complete  text  of  this  Report  and  Order 
is  available  for  inspection  and  copying 
during  normal  business  hoiu°s  in  the 
FCC's  Reference  Information  Center,  445 
12th  Street  SW.  Room  CY-A257, 
Washington,  DC.  The  complete  text  of 
this  Report  and  Order  may  also  be 
obtained  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  1231  20th  St.,  NW. 
Washington.  DC  20036.  telephone  (202) 
857-3800.  Ahernative  formats 
(computer  diskette,  large  print,  audio 
cassette,  and  Braille)  are  available  to 
persons  with  disabilities  by  contacting 
Martha  Contee  at  (202)  418-0620  (voice) 
or  (202)  418-2555  (TTY).  or  at 
mcontee@fcc.gov.  The  complete  (but 
imofficial)  text  is  also  available  on  the 
Commission's  Internet  site  at  >http:// 
www.fcc.gov/Bvueaus/Wireless/Orders/ 
1999<  under  the  file  name 
"fcc99412.txt"  in  ASCII  text  and 
"fcc99412.wp"  in  WordPerfect  format. 

Summary  of  Report  and  Order 

1.  In  the  Notice  of  Proposed  Rule 
Making  (Notice)  (63  FR  49059. 
September  14. 1998)  in  WT  Docket  No. 
98-143.  the  Commission  initiated  the 
instant  proceeding  to  examine  the 
Amateur  Radio  Service  rules  in  an  effort 
to  streamline  its  licensing  processes  and 
eliminate  unnecessary  and  duplicative 
rules. 

2.  By  this  action,  the  Conunission 
simplifies  the  Amateur  Radio  Service 
operator  license  structure;  streamlines 


the  number  of  examination  elements; 
and  reduces  the  emphasis  on  telegraphy 
that  underlies  the  current  license 
structure  to  the  greatest  extent  possible, 
consistent  with  the  international  Radio 
Regulations.  Specifically,  the 
Commission  amends  the  rules  to  reduce 
the  number  of  operator  license  classes 
from  six  to  three,  reduce  the  number  of 
telegraphy  examination  elements  from 
three  to  one,  reduce  the  niunber  of 
written  examination  elements  from  five 
to  three,  authorize  Advanced  Class 
amateur  radio  operators  to  prepare  and 
administer  examinations  for  the  General 
Class  amateur  radio  operator  license, 
and  eliminate  Radio  Amateur  Civil 
Emergency  Service  (RACES)  station 
licenses. 

3.  The  Regulatory  Flexibility  Act 
(RFA)  requires  that  an  agency  prepare  a 
regulatory  flexibility  analysis  for  notice- 
and-comment  rulemaking  proceedings, 
uidess  the  agency  certifies  that  "the  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities."  5 
U.S.C.  605(b).  hi  the  Notice,  the 
Commission  certified  that  the  proposed 
rule  amendments,  if  promulgated, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities,  as  defined  in  Section 
601(3)  of  the  RFA  because  the  rule 
amendments  do  not  apply  to  small 
business  entities.  Rather,  the  rules  apply 
to  individuals  who  are  interested  in 
radio  technique  solely  with  a  personal 
aim  and  without  pecuniary  interest.  No 
comments  were  received  concerning 
this  certification.  The  Commission  now 
affirms  this  certification  with  respect  to 
the  rules  adopted  in  this  Report  and 
Order.  Accordingly,  the  Commission 
certifies,  pursuant  to  Section  605(b)  of 
the  RFA.  that  the  rules  adopted  herein 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  in  the  RFA. 

List  of  Subiects  in  47  CFR  Part  97 

Amateur  radio.  Examinations.  Ra  Jio. 
Volunteer  examiners. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  97  as 
follows: 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066.  1082,  as 
amended;  47  U.S.C.  154,  303.  Interpret  or 


apply  48  Stat.  1064-1068,  1081-1105,  as 
amended;  47  U.S.C.  151-155,  301-609. 
unless  otherwise  noted. 

2.  Section  97.9  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§97.9    Operator  license. 

(a)  *   *   * 

(b)  The  person  named  in  an  operator 
license  grant  of  Novice,  Technician, 
Technician  Plus,  General  or  Advanced 
Class,  who  has  properly  submitted  to 
the  administering  VEs  a  FCC  Form  605 
document  requesting  examination  for  an 
operator  license  grant  of  a  higher  class, 
and  who  holds  a  CSCE  indicating  that 
the  person  has  completed  the  necessary 
examinations  within  the  previous  365 
days,  is  authorized  to  exercise  the  rights 
and  privileges  of  the  higher  operator 
class  until  final  disposition  of  the 
application  or  until  365  days  following 
the  passing  of  the  examination, 
whichever  comes  first. 

3.  Section  97.13  is  amended  by 
revising  paragraphs  (b)  and  (c)(2)  to  read 
as  follows: 

§97.13    Restrictions  on  station  location. 

***** 

(b)  A  station  within  1600  m  (1  mile) 
of  an  FCC  monitoring  facility  must 
protect  that  facility  from  harmful 
interference.  Failure  to  do  so  could 
result  in  imposition  of  operating 
restrictions  upon  the  amateur  station  by 
a  District  Director  pursuant  to  §  97.121 
of  this  part.  Geographical  coordinates  of 
the  facilities  that  require  protection  are 
listed  in  §0.121(1;)  of  this  chapter. 

(c)  *   *   * 

(2)  If  the  routine  environmental 
evaluation  indicates  that  the  RF 
electromagnetic  fields  could  exceed  the 
limits  contained  in  §  1.1310  of  this 
chapter  in  accessible  areas,  the  licensee 
must  take  action  to  prevent  human 
exposure  to  such  RF  electromagnetic 
fields.  Further  information  on 
evaluating  compliance  with  these  limits 
can  be  found  in  the  FCC's  OET  Bulletin 
Nxunber  65,  "Evaluating  Compliance 
with  FCC  Guidelines  for.  Human 
Exposure  to  Radiofrequency 
Electromagnetic  Fields." 

4.  Section  97.17  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§97.17    Application  for  new  license  grant 

(a)  Any  qualified  person  is  eligible  to 
apply  for  a  new  operator/primary 
station,  club  station  or  military 
recreation  station  license  grant.  No  new 
license  grant  will  be  issued  for  a  Novice, 
Technician  Plus,  or  Advanced  Class 
operator/primary  station  or  a  RACES 
station. 


revising 
text  and  ta)(3 
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5.  Section  d7.21  is  amended  by 

paraj  raph  (a)(3)  introductory 
(iii)  to  read  as  follows: 


1 97.21    Appll«rtion  for  a  modmed  or 
renewed  lic«n« 

(a)  *  *  • 

(3)  May  apply  to  the  FCC  for  renewal 
of  the  license  grant  for  another  term  in 
accordance  wjith  §  1.913  of  this  chapter. 
Application  f  )r  renewal  of  a  Technician 
Plus  Class  op  srator/primary  station 
license  will  be  processed  as  an 
application  far  renewal  of  a  Technician 
Class  operatoi  /primary  station  license. 


(iii)  For  a  c 
recreation  station 


ub  station  or  military 
license  grant  showing 


Waveleni  |th  band 


HF 

80  m  ... 
40  m  ... 
15  m  ... 
10  m  ... 
VHP 
1.25  m 
UHF 
23  cm  . 


<7 


7.  Section 
revising  para^: 
follows: 


§  97.307    Emit  ision  standards. 


(f)*   * 

(10)  A  statibn 

operator  hole  ing 
operator 
operator 
credit  for 
accordance 


requirements 
emission  usi 
code  or  ph 


on  3 


(c) 

(2)  The  28. 
the  control 
operator  or  a 
who  has  rece  i 
in  telegraphy 


a  call  sign  obtained  through  the 
sequential  call  sign  system,  and  for  a 
club  or  military  recreation  station 
license  grant  showing  a  call  sign 
obtained  through  the  vanity  call  sign 
system  but  whose  grantee  does  not  want 
to  have  the  vanity  call  sign  reassigned 
to  the  station,  the  application  must  be 
presented  in  document  form  to  a  Club 
Station  Call  Sign  Administrator  who 
must  submit  the  information  thereon  to 
the  FCC  in  an  electronic  batch  file.  The 
Club  Station  Call  Sign  Administrator 
must  retain  the  collected  information  for 
at  least  15  months  and  make  it  available 
to  the  FCC  upon  request.  RACES  station 
license  grants  will  not  be  renewed. 


6.  Section  97.301  is  amended  by 
removing  paragraph  (f)  and  revising 
paragraph  (e)  to  read  as  follows.  The 
frequency  tables  in  97.301  (a),  (b).  (c), 
and  (d)  remain  unchanged. 

§  97.301    Authorized  frequency  t>ands. 

***** 

(e)  For  a  station  having  a  control 
operator  who  has  been  granted  an 
operator  license  of  Novice  Class  or 
Technician  Class  and  who  has  received 
credit  for  proficiency  in  telegraphy  in 
accordance  with  the  international 
requirements. 


ITU  region  1 


MHz 

3.675-3.725 

7.050-7.075 

21.10-21.20 

28  10-28.50 

MHz 

MHz 
1270-1295  . 


ITU  region  2 


MHz 

3.675-3.725 

7.10-7.15  ... 

21.10-21.20 

28.10-28.50 

MHz 

222-225  

MHz 
1270-1295  . 


ITU  region  3 


MHz 

3.675-3.725 

7.050-7.075 

21.10-21.20 

28.10-28.50 

MHz 

MHz 
1270-1295  . 


Sharing 

requirements 

(see  §97.303 

paragraph) 


(a) 
(a) 


(a) 
(h)(i) 


.307  is  amended  by 
raph  (f)  (10)  to  read  as 


having  a  control 
a  Novice  Class 
license  or  a  Technician  Class 
licei  se  and  who  has  received 
pro  iciency  in  telegraphy  in 
the  international 
may  only  transmit  a  CW 
the  international  Morse 
emissions  J3E  and  R3E. 


with 


Hgl 


8.  Section  '  17.313  is  amended  by 
revising  para  jraphs  (c)(2)  and  (f)  to  read 
as  follows: 

§97.313    Traijsmitter  power  standards. 


1-28.5  MHz  segment  when 
o  )erator  is  a  Novice  Class 
Technician  Class  operator 
ved  credit  for  proficiency 
in  accordance  with  the 


international!  requirements;  or 

*        * 

(f)  No  stati  in  may  transmit  with  a 
transmitter  p  awer  exceeding  SOW  PEP 
on  the  UHF  '>  0  cm  band  from  an  area 
specified  in  footnote  US7  to  §  2.106  of 


Part  2,  unless  expressly  authorized  by 
the  FCC  after  mutual  agreement,  on  a 
case-by-case  basis,  between  the  District 
Director  of  the  applicable  field  facility 
and  the  military  area  frequency 
coordinator  at  the  applicable  military 
base.  An  Earth  station  or  telecommand 
station,  however,  may  transmit  on  the 
435-438  MHz  segment  with  a  maximum 
of  611  W  eff'ective  radiated  power  (1  kW 
equivalent  isotropically  radiated  power) 
without  the  authorization  otherwise 
required.  The  transmitting  antenna 
elevation  angle  between  the  lower  half- 
power  ( -  3  dB  relative  to  the  peak  or 
antenna  bore  sight)  point  and  the 
horizon  must  always  be  greater  than 
10°. 


9.  Section  97.407  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§  97.407    Radio  Amateur  Civil  Emergency 
Service  (RACES). 

***** 

(b)  The  frequency  bands  and  segments 
and  emissions  authorized  to  the  control 
operator  are  available  to  stations 
transmitting  communications  in  RACES 
on  a  shared  basis  with  the  amateur 
service.  In  the  event  of  an  emergency 
which  necessitates  the  invoking  of  the 
President's  War  Emergency  Powers 


under  the  provisions  of  Section  706  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  606,  RACES 
stations  and  amateur  stations 
participating  in  RACES  may  only 
transmit  on  the  following  frequency 
segments: 
***** 

10.  Section  97.501  is  revised  to  read 
as  follows: 

§  97.501    Qualifying  for  an  amateur 
operator  license. 

Each  applrcemt  must  pass  an  . 
examination  for  a  new  amateur  operator 
license  grant  and  for  each  change  in 
operator  class.  Each  applicant  for  the 
class  of  operator  license  grant  specified 
below  must  pass,  or  otherwise  receive 
examination  credit  for,  the  following 
examination  elements: 

(a)  Amateur  Extra  Class  operator:   . 
Elements  1,  2,  3,  and  4; 

(b)  General  Class  operator:  Elements 
1,2,  and  3; 

(c)  Technician  Class  operator: 
Element  2. 

11.  Section  97.503  is  amended  by 
removing  paragraph  (c)  and  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§  97.503    Element  standards. 

(a)  A  telegraphy  examination  must  be 
sufficient  to  prove  that  the  examinee  has 
the  ability  to  send  correctly  by  hand  and 
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to  receive  correctly  by  ear  texts  in  the 
international  Morse  code  at  not  less 
than  the  prescribed  speed,  using  all  the 
letters  of  the  alphabet,  numerals  0-9, 
period,  comma,  question  mark,  slant 
mark,  and  prosigns  AR,  BT,  and  SK. 
Element  1 :  5  words  per  minute 

(b)  A  written  examination  must  be 
such  as  to  prove  that  the  examinee 
possesses  the  operational  and  technical 
qualifications  required  to  perform 
properly  the  duties  of  an  amateur 
service  licensee.  Each  written 
examination  must  be  comprised  of  a 
question  set  as  follows: 

(1)  Element  2:  35  questions 
concerning  the  privileges  of  a 
Technician  Class  operator  license.  The 
minimum  passing  score  is  26  questions 
answered  correctly. 

(2)  Element  3:  35  questions 
concerning  the  privileges  of  a  General 
Class  operator  license.  The  minimiun 
passing  score  is  26  questions  answered 
correctly. 

(3)  Element  4:  50  questions 
concerning  the  privileges  of  an  Amateur 
Extra  Class  operator  license.  The 
minimum  passing  score  is  37  questions 
answered  correctly. 

12.  Section  97.505  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§97.505    Element  credit. 

(a)  The  administering  VEs  must  give 
credit  as  specified  below  to  an  examinee 
holding  any  of  the  following  license 
grants  or  license  documents: 

(1)  An  imexpired  (or  expired  but 
within  the  grace  period  for  renewal) 
FCC-granted  Advanced  Class  operator 
license  grant:  Elements  1,2,  and  3. 

(2)  An  unexpired  (or  expired  but 
within  the  grace  period  for  renewal) 
FCC-granted  General  Class  operator 
license  grant:  Elements  1,2,  and  3. 

(3)  An  unexpired  (or  expired  but 
within  the  grace  period  for  renewal) 
FCC-granted  Technician  Plus  Class 
operator  (including  a  Technician  Class 
operator  license  granted  before  February 
14,  1991)  hcense  grant:  Elements  1  and 
2. 

(4)  An  unexpired  (or  expired  but 
within  the  grace  period  for  renewal) 
FCC-granted  Technician  Class  operator 
license  grant:  Element  2. 

(5)  An  expired  or  unexpired  FCC- 
granted  Novice  Class  operator  hcense 
grant:  Element  1. 

(6)  A  CSCE:  Each  element  the  CSCE 
indicates  the  examinee  passed  within 
the  previous  365  days. 

(7)  An  imexpired  (or  expired  less  than 
5  years)  FCC-issued  commercial 
radiotelegraph  operator  license  or 
permit:  Element  1. 


(8)  An  expired  FCC-issued  Technician 
Class  operator  license  document  granted 
before  March  21,  1987:  Element  3. 

(9)  An  expired  or  imexpired  FCC- 
issued  Technician  Class  operator  license 
document  granted  before  February  14, 
1991:  Element  1. 


13.  Section  97.507  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  97.507    Preparing  an  examination. 

(a)  Each  telegraphy  message  and  each 
written  question  set  administered  to  an 
examinee  must  be  prepared  by  a  VE 
holding  an  Amateur  Extra  Class  operator 
Hcense.  A  telegraphy  message  or  written 
question  set  may  also  be  prepared  for 
the  following  elements  by  a  VE  holding 
an  operator  license  of  the  class 
indicated: 

(1)  Element  3:  Advanced  Class 
operator. 

(2)  Elements  1  and  2:  Advanced, 
General,  or  Technician  (including 
Technician  Plus)  Class  operators. 

*  ,     *        *        *        * 

14.  Section  97.509  amended  by 
revising  paragraphs  (a)  and  (b)(3)  to  read 
as  follows: 

§97.509    Administering  VE  requirements. 

(a)  Each  examination  for  an  amateur 
operator  license  must  be  administered 
by  a  team  of  at  least  3  VEs  at  an 
examination  session  coordinated  by  a 
VEC.  Before  the  session,  the 
administering  VEs  or  the  VE  session 
manager  must  ensure  that  a  public 
announcement  is  made  giving  the 
location  and  time  of  the  session.  The 
number  of  examinees  at  the  session  may 
be  limited. 

(b)*  *  * 

(3)  Be  a  person  who  holds  an  amateur 
operator  license  of  the  class  specified 
below: 

(i)  Amateur  Extra,  Advanced  or 
General  Class  in  order  to  administer  a 
Technician  Class  operator  license 
examination; 

(ii)  Amateur  Extra  or  Advanced  Class 
in  order  to  administer  a  General  Class 
operator  license  examination; 

(ill)  Amateur  Extra  Class  in  order  to 
adnrinister  an  Amateur  Extra  Class 
operator  license  examination. 

***** 

[FR  Doc.  00-2983  Filed  2-9-00;  8:45  am] 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  201  and  225 

[DFARS  Case  99-^)027L 

Defense  Federal  Acquisition 
Regulation  Supplement;  Delegation  of 
Class  Deviation  Authority 

AGENCY:  Department  of  Defense  (DOD). 
action:  Final  rule. 


SUMMARY:  The  Acting  Director  of 
Defense  Procurement  has  issued  a  final 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  authorize  the  senior 
procurement  executives  for  the  Army, 
Navy,  and  Air  Force,  and  the  Directors 
of  the  Defense  Commissary  Agency  and 
the  Defense  Logistics  Agency,  to 
approve  certain  class  deviations  from 
the  Federal  Acquisition  Regulation 
(FAR)  and  the  DFARS. 

EFFECTIVE  DATE:  February  10,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathleen  Fenk,  Defense  Acquisition 
Regulations  Council, 
PDUSD(AT&L)DP(DAR).  IMD  3D139, 
3062  Defense  Pentagon,  Washington.  DC 
20301-3062.  Telephone  (703)  602-0296; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  9»-D027. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS  Parts 
201  and  225  to  authorize  the  senior 
procurement  executives  for  the  Army, 
Navy,  and  Air  Force,  and  the  Directors 
of  the  Defense  Commissary  Agency  and 
the  Defense  Logistics  Agency,  to 
approve  certain  class  deviations  from 
the  FAR  and  the  DFARS.  The  rule  also 
contains  amendments  to  reflect  the  title 
change  of  the  "Under  Secretary  of 
Defense  for  Acquisition  and 
Technology"  to  the  "Under  Secretary  of 
Defense  for  Acquisition,  Technology, 
and  Logistics." 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993.  -^ 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-677 
and  publication  for  public  comment  is 
not  required.  However,  DoD  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comment  should  cite  DFARS  Case  99- 
D027. 
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C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirement^  that  require  the  approval 
of  the  Office lof  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  SubjeMs  in  48  CFR  Parts  201  and 
225  I 

Govenune|it  prociirement. 
i 
Michele  P.  Pel^rson, 

Executive  Editt)r.  Defense  Acquisition 
Regulations  Council 

Therefore,  J48  CFR  parts  201  and  225 
are  amended'  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  201  ani  225  continues  to  read  as 
follows: 

Authority:  4 1  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  201— fEDERAL  ACQUISmON 
REGULATiqNS  SYSTEM 

I 

2.  Section  1201.201-1  is  amended  in 
paragraph  (c<)(i)  introductory  text  by 
removing  tha  parenthetical  "(A&T)"  and 
adding  in  itsj place  "(AT&L)",  and  by 
revising  paragraph  (d)(i)V.  to  read  as 
follows: 

201  ^1  -1    Tfw  two  council*. 

(d)(i)  * 

V.  [)eviatif>ns:  If  a  recommended 
revision  of  dFARS  is  a  FAR  deviation, 
identify  the  deviation  and  include 
under  sepan  te  TAB  a  justification  for 
the  deviatioi  [  that  addresses  the 
requirement! i  of  201.402(2).  The 
justification  should  be  in  the  form  of  a 
memorandui  n  for  the  Director  of 
Defense  Pro<:iu«ment,  Office  of  the 
Under  Secretary  of  Defense 
(Acquisition  Technology,  and 
Logistics). 


201.301    [An  ended] 


ft) 


3.  Section 
paragraph 
and  adding 
Secretary 
Technology 
(AT&D) 

4.  Section 
follows: 

a.  In  paraj  raph 
by  removinj 
Defense  (Ac  juisit 
(USD  (A&T) 
"USD  (AT&t) 

b.  In  parai 
parenthetic 
appears  anc 
"(AT&L)"; 


201.301  is  amended  in 
by  removing  "USD  (A&T)' 
n  its  place  "Under 
of  Defense  (Acquisition, 
and  Logistics)  (USD 


201.304  is  amended  as 

(l)(i)  introductory  text 
"Under  Secretary  of 

ion  and  Technology) 
";  and  adding  in  its  place 

.)••: 

praph  (l)(ii)  by  removing  the 
1  "(A&T)"  both  places  it 
adding  in  its  place 


c.  In  paragraph  (2)(ii)  by  removing  the 
parenthetical  "(A&T)"  and  adding  in  its 
place  "(AT&L)";  and 

d.  By  revising  paragraphs  (3)  through 
(5)  to  read  as  follows: 

201 .304    Agency  control  and  compliance 
procedures. 

***** 

(3)  Contracting  activities  must  obtain 
the  appropriate  approval  (see  201.404) 
for  any  class  deviation  (as  defined  in 
FAR  subpart  1.4)  ft'om  the  FAR  or 
DFARS,  before  its  inclusion  in  a 
department/agency  or  component 
supplement  or  any  other  contracting 
regiilation  document  such  as  a  policy 
letter  or  clause  book. 

(4)  Each  department  and  agency  must 
develop  and,  upon  approval  by 
USD(AT&L)DP,  implement,  maintain, 
and  comply  with  a  plan  for  controlling 
the  use  of  clauses  other  than  those 
prescribed  by  FAR  or  DFARS. 

(5)  Departments  and  agencies  must 
submit  requests  for  the  Secretary  of 
Defense,  USD(AT&L),  and 
USD(AT&L)DP  approvals  required  by 
this  section  through  the  Director  of  the 
DAR  Coimcil. 
***** 

5.  Section  201.402  is  amended  by 
revising  paragraph  (1);  removing 
paragraph  (2);  redesignating  paragraph 
(3)  as  paragraph  (2);  and  revising  newly 
'  designated  paragraph  (2)  introductory 
text  to  read  as  follows: 

201.402    Policy. 

(1)  The  Director  of  Defense 
Procurement,  Office  of  the  Under 
Secretary  of  Defense  (Acquisition, 
Technology,  and  Logistics) 
(USD(AT&L)DP).  is  the  approval 
authority  within  DoD  for  any  individual 
or  class  deviation  from — 

(i)  FAR  3.104,  Prociu^ment  Integrity, 
or  DFARS  203.104,  Procurement 
Integrity; 

(ii)  FAR  Subpart  27.4,  Rights  in  Data 
and  Copyrights,  or  DFARS  Subpart 
227.4,  Rights  in  Data  and  Copyrights; 

(iii)  FAR  part  30,  Cost  Accoimting 
Standards  Administration,  or  DFARS 
part  230,  Cost  Accounting  Standards 
Administration; 

(iv)  FAR  subpart  31.1,  Applicability, 
or  DFARS  subpart  231.1,  Applicability 
(contract  cost  principles); 

(v)  FAR  subpart  31.2,  Contracts  with 
Commercial  Organizations,  or  DFARS 
subpart  231.2,  Contracts  with 
Commercial  Organizations;  or 

(vi)  FAR  part  32,  Contract  Financing 
(except  subparts  32.7  and  32.8  and  the 
payment  clauses  prescribed  by  subpart 
32.1),  or  DFARS  part  232,  Contract 
Financing  (except  subparts  232.7  and 
232.8). 


(2)  Submit  requests  for  deviation 
approval  through  department/agency 
channels  to  the  approval  authority  in 
paragraph  (1)  of  this  section,  201.403,  or 
201.404,  as  appropriate.  Submit 
deviations  that  require  USD(AT&L)DP 
approval  through  the  Director  of  the 
DAR  Council.  At  a  minimum,  each 
request  must — 
***** 

6.  Sections  201.403  and  201.404  are 
revised  to  read  as  follows: 

201.403  Individual  deviations. 

(1)  Individual  deviations,  except  those 
described  in  201.402(1)  and  paragraph 
(2)  of  this  section,  must  be  approved  in 
accordance  with  the  department/agency 
plan  prescribed  by  201.304(4). 

(2)  Contracting  officers  outside  the 
United  States  may  deviate  fi-om 
prescribed  nonstatutory  FAR  and 
DFARS  clauses  when — 

(i)  Contracting  for  support  services, 
supplies,  or  construction,  with  the 
governments  of  North  Atiantic  Treaty 
Organization  (NATO)  coimtries  or  other 
allies  (as  described  in  10  U.S.C. 
2341(2)),  or  with  United  Nations  or 
NATO  organizations;  and 

(ii)  Sucn  governments  or 
organizations  will  not  agree  to  the 
standard  clauses. 

201.404  Class  deviations. 

(b)(i)  Except  as  provided  in  paragraph 
(b)(ii)  of  this  section,  USD(AT&L)DP  is 
the  approval  authority  within  DoD  for 
any  class  deviation. 

(ii)  The  senior  prociuement 
executives  for  the  Army,  Navy,  and  Air 
Force,  and  the  Directors  of  the  Defense 
Commissary  Agency  and  the  Defense 
Logistics  Agency,  may  approve  any 
class  deviation,  other  than  those 
described  in  201.402(1),  that  does  not— 

(A)  Have  a  significant  effect  beyond 
the  internal  operating  procedures  of  the 
department  or  agency; 

(B)  Have  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors; 

(C)  Diminish  any  preference  given 
small  business  concerns  by  the  FAR  or 
DFARS;  or 

(D)  Extend  to  requirements  imposed 
by  statute  or  by  regulations  of  other 
agencies  such  as  the  Small  Business 
Administration  and  the  Department  of 
Labor. 

PART  225— FOREIGN  ACQUISITION 

225.970    [Amended] 

7.  Section  225.970  is  amended  by 
removing  "201.402(2)"  and  adding  in  its 
place  "201.403(2)". 

[FR  Doc.  00-2945  Filed  2-9-00;  8:45  am] 
BILUNGCODE  5O0O-O4-M 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  211 
[DFARS  Case  99-D024] 

Defense  Federal  Acquisition 
Reguiation  Supplement;  0MB  Circular 
A-119 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  The  Acting  Director  of 
Defense  Procurement  has  issued  a  final 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  address  use  of  a  Federal 
Acquisition  Regulation  (FAR)  provision 
that  invites  offerors  to  propose 
alternatives  to  Government-unique 
standards.  This  DFARS  rule  instructs 
DoD  contracting  officers  not  to  use  the 
FAR  provision,  since  DoD  uses  the 
Single  Process  Initiative  to  encoiuage 
offerors  to  propose  alternatives  to 
Government-unique  specifications  and 
standards. 

EFFECTIVE  DATE:  February  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Melissa  Rider.  Defense  Acquisition 
Regulations  Council,  PDUSD  (AT&L)  DP 
(DAR).  IMD  3D139.  3062  Defense 
Pentagon.  Washington.  DC  20301-3061. 
Telephone  (703)  602-4245;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  99- 
D024. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  DFARS  rule  supplements 
the  final  FAR  rule  that  was  published  at 
64  FR  51834  on  September  24.  1999 
(Federal  Acquisition  Circular  97-14. 
Item  V)  to  implement  Office  of 
Management  and  Budget  Circular  A- 
119,  Federal  Participation  in  the 
Development  and  Use  of  Volimtary 
Consensus  Standards  and  in  Conformity 
Assessment  Activities.  The  FAR  rule 
added  a  provision  at  FAR  52.211-7  to 
permit  offerors  to  propose  volimtary 
consensus  standards  as  alternatives  to 
Government-unique  standards  included 
in  a  solicitation.  In  accordance  with  the 
prescription  at  FAR  11.107(b),  use  of  the 
provision  is  optional  for  agencies  that 
use  the  categorical  method  of  reporting 
their  use  of  voluntary  consensus 
standards  to  the  National  Institute  of 
Standards  and  Technology.  DoD  uses 
the  categorical  method  of  reporting.  In 
addition,  DoD  uses  the  Single  Process 
Initiative  procedures  at  DFARS  211.273 
and  252.211-7005  to  encourage  offerors 
to  propose  industry  standards  as 
alternatives  to  Govemment-imique 
specifications  and  standards.  Therefore, 
this  DFARS  rule  specifies  that  the 


provision  at  FAR  52.211-7  vdll  not  be 
used  in  DoD  solicitations. 

DoD  published  a  proposed  rule  at  64 
FR  61056  on  November  9,  1999.  One 
source  submitted  comments  in  response 
to  the  proposed  rule.  DoD  considered 
those  comment  in  the  development  of 
the  final  rule. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq., 
because  the  provision  at  FAR  52.211-7, 
Alternatives  to  Government-Unique 
Standards,  is  optional,  and  DoD  already 
has  implemented  procediu-es  for 
encouraging  offerors  to  propose 
alternatives  to  Government-unique 
specifications  and  standards  through  the 
Single  Process  Initiative. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  211 

Government  prociuement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Part  211  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  211  continues  to  read  as  follows: 

Autliority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  211— DESCRIBING  AGENCY 
NEEDS 

2.  Subpart  211.1  is  added  to  read  as 
follows: 

Subpart  211.1— Selecting  and 
Developing  Requirements  Documents 

Sec. 

211.107  Solicitation  provision. 

21 1 .1 07    Solicitation  provision. 

(b)  DoD  uses  the  categorical  method  of 
reporting.  Do  not  use  the  provision  at 
FAR  52.211-7.  Alternatives  to 
Government-Unique  Standards,  in  DoD 
solicitations. 
[FR  Doc.  00-2944  Filed  2-10-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  212,  225,  and  252 
[DFARS  Case  98-0305] 

Defense  Federal  Acquisition 
Regulation  Supplement;  People's 
Republic  of  China 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  The  Acting  Director  of 
Defense  Prociurement  has  issued  a  final 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  8120  of 
the  DoD  Appropriations  Act  for  fiscal 
year  1999.  as  amended  by  Section  144 
of  Title  I,  Division  C,  of  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 
1999.  Section  8120  places  restrictions 
on  the  award  of  contracts  to  companies 
in  which  the  People's  Republic  of  China 
or  the  People's  Liberation  Army  of  the 
People's  Republic  of  China  ovvtis  more 
than  50  percent  interest. 
EFFECTIVE  DATE:  February  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams.  Defense  Acquisition 
Regulations  Council,  PDUSD  (AT&L)  DP 
(DAR).  IMD  3D139.  30^2  Defense 
Pentagon.  Washington.  DC  20301-3062. 
Telephone  (703)  602-0288;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  98- 
D305. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  finalizes  the  interim  rule 
that  was  published  at  64  FR  8727  on 
February  23,  1999.  DoD  received  no 
public  comments  on  the  interim  rule. 

The  interim  rule  implemented  Section 
8120  of  the  DoD  Appropriations  Act  for 
fiscal  year  1999  (Public  Law  105-262). 
Section  8120  places  restrictions  on  the 
award  of  contracts  to  companies  owned 
or  partially  owned  by  the  People's 
Republic  of  China  or  the  People's 
Liberation  Army  of  the  People's 
Republic  of  China.  This  final  rule  also 
incorporates  the  provisions  of  Section 
144  of  Title  I,  Division  C.  of  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act.  1999 
(Public  Law  105-277).  Section  144  of 
Public  Law  105-277  amended  Section 
8120  of  Public  Law  105-262  to  restrict 
contract  award  only  if  the  Secretary  of 
Defense  determines  that  the  People's 
Republic  of  China  or  the  People's 
Liberation  Army  of  the  People's 
Republic  of  China  owns  more  than  50 
percent  interest  in  a  company.  The 
Secretary  of  Defense  has  delegated  the 
authority  for  such  determinations  to  the 
Director  of  Defense  Procurement. 
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This  rule 
Management 
Executive  Or< 
September  30, 


not  subject  to  Office  of 
md  Budget  review  under 
er  12866.  dated 
1993. 


B.  Regulatory  Flexibility  Act 

DoD  certifi(  »s  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substant  al  number  of  small  entities 
within  the  m(  laning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq., 
because  the  r  lie  pertains  only  to 
companies  in  which  the  Director  of 
Defense  Proci  irement  has  determined 
that  the  Peep  e's  Republic  of  China  or 
the  People's  liberation  Army  of  the 
People's  Repiiblic  of  China  owns  more 
than  50  perce  nt  interest. 


C.  Paperworl: 

The  Paperv  rork 
not  apply 
impose  any  i 
requirements 
of  the  Office 
under  44  U.S 


Reduction  Act 

Reduction  Act  does 
the  rule  does  not 
formation  collection 
that  require  the  approval 

Management  and  Budget 
C.  3501,  etseq. 


beqause 


i>f 


Defense  Acquisition 
\cil. 

Adopted  as  Final  With 


List  of  Subjecits  in  48  CFR  Parts  212, 
225,  and  252 

Govemmei  t  procurement. 

N4ichele  P.  Peti  irson, 

Executive  EdiUir, 
Regulations  Cc  uncil. 

Interim  Rule 
Changes 

According]  y,  the  interim  rule 
amending  48  CFR  parts  212,  225.  and 
252.  which  w  as  published  at  64  FR  8727 
on  February  ;  ;3. 1999,  is  adopted  as  a 
final  rule  wit  i  the  following  changes: 

1 .  The  autl  ority  citation  for  48  CFR 
parts  212,  22  >.  and  252  continues  to 
read  as  follo\  rs: 

Authority:  4 1  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  225— Foreign  acquisition 


2.  Sections 
225.771-4 
225.771-5  is 


ars 


225.771-2  through 
revised  and  section 
added  to  read  as  follows: 


225.771-2    L^gal  authority. 

This  section  implements  Section  8120 
of  the  DoD  A  ppropriations  Act  for  fiscal 
year  1999  (Pub.  L.  105-262),  as 
amended  by  Section  144  of  Title  I, 
Division  C,  c  f  the  Omnibus 
Consolidatec  and  Emergency 
Supplement!  J  Appropriations  Act,  1999 
(Pub.  L.  105-  277). 

225.771-3    P]  ohibition  on  contract  award. 
If  using  fiscal  year  1999  funds  made 
available  by  Title  III  (Procurement)  or 
Title  rV  (Ressarch,  Development,  Test 
and  Evaluation)  of  Pub.  L.  105-262.  do 
not  awEud  oq  renew  a  contract  with  any 


company  in  which  the  Director  of 
Defense  Procurement  has  determined 
that  the  People's  Republic  of  China  or 
the  People's  Liberation  Army  of  the 
People's  Republic  of  China  owns  more 
than  50  percent  interest. 

225.771-4    Procedures. 

(a)  Forward  any  information  that  the 
People's  Repubhc  of  China  or  the 
People's  Liberation  Army  of  the 
People's  Republic  of  China  owns  more 
than  50  percent  interest  in  a  company, 
through  the  head  of  the  agency,  to  the 
Director,  Defense  Procurement,  ATTN: 
OUSD  (AT&L)  DP/FC,  3060  Defense 
Pentagon,  Washington,  DC  20301-3060. 

(b)  Upon  verification  of  the 
information,  the  Director  of  Defense 
Procurement  will  ask  the  General 
Services  Administration  to  list  the 
company  as  ineligible  on  the  List  of 
Parties  Excluded  fi-om  Federal 
Procurement  and  Nonprocurement 
Programs. 

225.771-5    Solicitation  provision. 

Use  the  provision  at  252.225-7017, 
Prohibition  on  Award  to  Companies 
Owned  by  the  People's  Republic  of 
China,  in  solicitations  for  contracts  that 
will  use  fiscal  year  1999  funds  made 
available  by  Title  HI  or  IV  of  Pub.  L. 
105-262. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.225-7017  is  revised  to 
read  as  follows: 

252.225-701 7    Protiibition  on  Award  to 
Companies  Owned  by  tt>e  People's 
Republic  of  China. 

As  prescribed  in  225.771-5,  use  the 
following  provision: 

Prohibition  on  Award  to  Companies  Owned 
by  the  People's  Republic  of  China  (FEB  2000) 

(a)  Definition.  "People's  Republic  of 
China,"  as  used  in  this  provision,  means  the 
government  of  the  People's  Republic  of 
China,  including  its  political  subdivisions, 
agencies,  and  instrumentalities. 

(b)  Prohibition  on  award.  Section  8120  of 
the  Department  of  Defense  Appropriations 
Act  for  Rscal  year  1999  (Pub.  L.  105-262).  as 
amended  by  Section  144  of  Title  I.  Division 
C,  of  the  Omnibus  Consolidated  and 
Emergency  Supplemental  Appropriations 
Act.  1999  (Pub.  L.  105-277),  prohibits  the 
award  of  a  contract  under  this  solicitation  to 
any  company  in  which  the  Director  of 
Defense  Procurement  (Office  of  the  Under 
Secretary  of  Defense  (Acquisition, 
Technology,  and  Logistics))  has  determined 
that  the  People's  Republic  of  China  or  the 
People's  Liberation  Army  of  the  People's 
Republic  of  China  owns  more  than  50 
percent  interest. 

(c)  Representation.  By  submission  of  an 
offer,  the  offeror  represents  that  the  People's 


Republic  of  China  or  the  People's  Liberation 

Army  of  the  People's  Republic  of  China  does 

not  own  more  than  50  percent  interest  in  the 

offeror. 

(End  of  provision) 

(FR  Doc.  00-2943  Filed  2-9-00;  8:45  am] 

BIUJNG  CODE  5000-04-M 

DEPARTMENT  OF  DEFENSE 

48  CFR  Part  219  and  Appendix  I  to 
Chapter  2 

[DFARS  Case  99-D307] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Mentor- 
Protege  Program  Improvements 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Acting  Director  of 
Defense  Prociuement  has  issued  an 
interim  rule  amending  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  implement 
Section  811  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000. 
Section  811  amends  statutory  provisions 
pertaining  to  the  DoD  Pilot  Mentor- 
Protege  Program. 
DATES:  Effective  date:  February  10,  2000. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  April  10,  2000,  to  be 
considered  in  the  formation  of  the  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Coimcil,  Attn: 
Ms.  Susan  Schneider.  PDUSD  (AT&L) 
DP  (DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  (703)  602-0350. 

E-mail  comments  submitted  via  the 
Internet  should  be  addressed  to: 
dfcirs@acq.osd.mil 

Please  cite  DFARS  Case  99-D307  in 
all  correspondence  related  to  this  rule. 
E-mail  comments  should  cite  DFARS 
Case  99-D307  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Schneider.  (703)  602-0326. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  revises  DFARS 
Subpart  219.71  and  Appendix  I  to 
implement  Section  811  of  the  National 
Defense  Authorization  Act  for  Fiscsd 
Year  2000  (Public  Law  106-65).  Section 
811  amends  statutory  provisions 
pertaining  to  the  DoD  Pilot  Mentor- 
Protege  Program.  The  amendments 
revise  the  procedures  for  reimbursement 
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of  costs  to  mentor  firms  for  assistance 
provided  to  protege  firms;  require  both 
mentor  and  protege  firms  to  submit 
progress  reports;  require  the  Defense 
Contract  Management  Command  to 
conduct  annual  performance  reviews  of 
mentor-protege  agreements;  extend  the 
period  for  entering  into  mentor-protege 
agreements  until  September  30,  2002; 
and  extend  the  period  during  which 
mentor  firms  may  incur  costs  luider  the 
Program  until  September  30,  2005. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
rule  changes  procedures  for 
administering  and  monitoring  the 
Mentor-Protege  Program,  but  maintains 
the  primary  objective  of  providing 
incentives  for  major  DoD  contractors  to 
assist  small  disadvantaged  business 
concerns  and  qualified  organizations 
employing  the  severely  disabled  in 
enhancing  their  capabilities  to  satisfy 
Government  and  commercial  contract 
requirements.  Therefore,  DoD  has  not' 
performed  and  initial  regulatory 
flexibility  analysis.  DoD  invites 
comments  fi'om  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
99-D307. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501,  et  seq.)  applies  because  the 
interim  rule  contains  new  information 
collection  requirements.  Under  the 
emergency  processing  provisions  of  44 
U.S.C.  3507(j)  as  implemented  at  5  CFR 
1320.13,  the  Office  of  Management  and 
Budget  (OMB)  has  granted  emergency 
approval  of  the  information  collection 
requirements  through  July  31,  2000, 
under  OMB  Clearance  Number  0704- 
0412.  DoD  will  obtain  the  OMB 
approval  required  by  44  U.S.C. 
3507(a)(2)  prior  to  publication  of  the 
final  rule. 

1.  Comments:  Comments  are  invited. 
Particular  comments  are  solicited  on: 

a.  Whether  the  collection  of  . 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utiUty; 


b.  The  acc\iracy  of  the  agency's 
estimate  of  the  burden  of  the 
information  collection; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

2.  Title.  Associated  Form,  and  OMB 
Number:  DoD  Pilot  Mentor-Protege 
Program,  Defense  Federal  Acquisition 
Regulation  Supplement  Appendix  I; 
OMB  Number  0704-0412. 

3.  Needs  and  Uses:  The  new 
information  collection  required  by 
Appendix  I,  Policy  and  Procediu«s  for 
the  DoD  Pilot  Mentor-Protege  Program, 
is  required  by  Section  811  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2000  (Public  Law  106-65). 
DoD  will  use  the  information  to  assess 
whether  the  piu-poses  of  the  Pilot 
Mentor-Protege  Program  have  been 
attained  and  to  prepare  the  reports  to 
Congress  required  by  Section  811  of 
Public  Law  106-65. 

4.  Affected  Public:  Businesses  or  other 
for-profit  entities. 

5.  Annual  Burden  Hours:  435. 

6.  Number  of  Respondents:  145. 

7.  Responses  Per  Respondent:  1. 

8.  Number  of  Responses:  145. 

9.  Average  Burden  Per  Response:  3 
hours  (1  reporting  hour;  2  recordkeeping 
bom's). 

10.  Frequency:  Annually. 

11.  Supplementary  Information: 
DFARS  Appendix  I  requires  a  protege 
firm  to  report  on  its  progress  under  a 
mentor-protege  agreement  by  conciuring 
with  or  rebutting  its  mentor  firm's  year- 
end  report.  The  protege  firm  also  must 
provide  data  on  its  employment, 
revenues,  and  participation  in  DoD 
contracts.  The  report  is  required 
annually  during  the  protege  firm's 
Program  participation  term  and  for  2 
fiscal  years  after  the  expiration  of  the 
Program  participation  term. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  lugent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportimity  to 
comment.  This  interim  rule  implements 
Section  811  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000. 
Section  811  amends  statutory  provisions 
pertaining  to  the  DoD  Pilot  Mentor- 
Protege  Program.  Section  811  became 
effective  on  October  5,  1999.  DoD  will 
consider  comments  received  in  response 


to  this  interim  rule  in  the  formation  of 
the  final  nUe. 

List  of  Subiects  in  48  CFR  Part  219 

Government  procurement. 

N4ichele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  part  219  and 
Appendix  I  to  Chapter  2  are  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Part  219  and  Appendix  I  to  Subchapter 
I  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  219— SMALL  BUSINESS 
PROGRAMS 

2.  Subpart  219.71  is  revised  to  read  as 
follows: 

Subpart  219.71— Pilot  Mentor-Protege 
Program 

Sec. 

219.7100  Scope. 

219.7101  Policy. 

219.7102  General. 

219.7103  Procedures. 
219.7103-1     General. 
219.7103-2    Contracting  officer 

responsibilities. 

219.7104  Developmental  assistance  costs 
eligible  for  reimbursement  or  credit. 

219.7105  Reporting. 

219.7106  Performance  reviews. 

219.7100  Scope. 

This  subpart  implements  the  Pilot 
Mentor-Protege  Program  established 
imder  Section  831  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1991  (Pub.  L.  101-510;  10  U.S.C. 
2302  note).  The  purpose  of  the  Program 
is  to  provide  incentives  for  DoD 
contractors  to  assist  small 
disadvantaged  businesses  in  enhancing 
their  capabilities  and  to  increase 
participation  of  such  firms  in 
Government  and  commercial  contracts.      ' 
Qualified  organizations  employing  the 
severely  disabled,  as  defined  in  Section 
8064A  of  Pub.  L.  102-172,  are  also 
eligible  to  participate  as  protege  firms. 

219.7101  Policy. 

DoD  policy  and  procedures  for 
implementation  of  the  Program  are 
contained  in  Appendix  1,  Policy  and 
Procedures  for  the  DoD  Pilot  Mentor- 
Protege  Program. 

219.7102  General. 

The  Program  includes — 
(a)  Mentor  firms  that  are  prime 
contractors  with  at  least  one  active 
subcontracting  plan  negotiated  under 
FAR  Subpart  19.7. 
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(b)  Protege  firms  that  are  small 
disadvantaged  business  (SDB)  concerns 
as  defined  at  219.001(1),  or  qualified 
organizationsjemploying  the  severely 
disabled,  eligible  for  receipt  of  Federal 
contracts  and  selected  by  the  mentor 
firm.  I 

(c)  Mentor-protege  agreements  that 
establish  a  developmental  assistance 
program  for  a  protege  firm. 

id)  Incentives  that  DoD  may  provide 
to  mentor  finas,  including: 

(1)  Reimbursement  for  developmental 
assistance  coats  through — 

(i)  A  separ^ely  priced  contract  line 
item  on  a  Dop  contract;  or 

(ii)  A  separate  contract,  upon  written 
determination  by  the  Director,  Small 
and  Disadvaniaged  Business  Utilization, 
Office  of  the  lender  Secretary  of  Defense 
(Acquisition,  Technology,  and  Logistics) 
SADBU,  OUSp  (AT8cL)),  that  unusual 
circumstanced  justify  reimbursement 
using  a  separate  contract;  or 

(2)  Credit  toward  SDB  subcontracting 
goal; ,  established  under  a 
subcontracting  plan  negotiated  under 
FAR  Subpart  19.7,  for  developmental 
assistance  coats  that  are  not  reimbursed. 

219.7103    Procedures. 

219.7103-1    General. 

The  procedtu-es  for  application, 
acceptance,  aiid  participation  in  the 
Program  are  in  Appendix  I,  Policy  and 
Procedures  ftv  the  DoD  Pilot  Mentor- 
Protege  Progrim.  The  Director,  SADBU, 
OUSD  (AT&L  ,  approves  contractors  as 
mentor  firms,  approves  mentor-protege 
agreements,  aid  forwards  approved 
mentor-protege  agreements  to  the 
contracting  officer  when  program 
funding  is  av<  liable  through  a  DoD 
program  mani  iger. 


219.7103-2 
responsibilities. 

Contracting 
(a)  Negoti 
the  treatment 
assistance  co^s 
reimbursemei  it 


C  Hitracting  officer 


iatlB 


proposes  su 
authority  to 
administrative 
FAR  31.109). 

(b)  Modify 
applicable  co^tract( 
clause  at  252 
of  Subcontrac  tor 
DoD  Pilot  Me  ator 
when  a  mentor 
payments  to 
Program  and 
reimbursemeiit 

(c)  Modify 
applicable  cohtrartf 
other  than 
for  small  di 


officers  must — 
an  advance  agreement  on 
of  developmental 
for  either  credit  or 
if  the  mentor  firm 
an  agreement,  or  delegate 
n  Bgotiate  to  the 

contracting  officer  (see 


iCh 


without  consideration) 

s)  to  incorporate  the 
232-7005,  Reimbursement 
Advance  Payments — 
Protege  Program, 
firms  provides  advance 
protege  firm  under  the 
he  mentor  firm  requests 
of  advance  payments, 
without  consideration) 
s)  to  incorporate 
cuktoiuary  progress  payments 
sa  dvantaged  businesses  in 


accordance  with  FAR  32.504(c)  if  a 
mentor  firm  provides  such  payments  to 
a  protege  firm  and  the  mentor  firm 
requests  reimbiusement. 

(d)  Modify  applicable  contract(s)  to 
establish  a  contract  line  item  for 
reimbursement  of  developmental 
assistance  costs  if — 

(1)  A  DoD  program  manager  has  made 
funds  available  for  that  purpose;  and 

(2)  The  contractor  has  an  approved 
mentor-protege  agreement. 

(e)  Negotiate  and  award  a  separate 
contract  for  reimbursement  of 
developmental  assistance  cost  if — 

(1)  A  DoD  program  manager  has  made 
funds  available  for  that  purpose; 

(2)  The  contractor  has  an  approved 
mentor-protege  agreement;  and 

(3)  The  Director,  SADBU,  OUSD 
(AT8cL),  has  made  a  determination  in 
accordance  with  219.7102(d)(l)(ii). 

(0  Authorized  reimbursement  for 
costs  of  assistance  furnished  to  a  protege 
firm  in  excess  of  $1,000,000  in  a  fiscal 
year  only  after  receipt  of  a  written 
determination  from  the  Director, 
SADBU,  OUSD  (AT&L). 

(g)  Advise  contractors  of  reporting 
requirements  in  Appendix  I. 

(n)  Provide  a  copy  of  the  approved 
Mentor-Protege  agreement  to  the 
Defense  Contract  Management 
Command  administrative  contracting 
officer  responsible  for  conducting  the 
annual  performance  review  (see 
Appendix  I,  Section  1-112). 

21 9.71 04    Developmental  assistance  costs 
eligible  for  reimbursement  or  credit. 

(a)  Development  assistance  provided 
under  an  approved  mentor-protege 
agreement  is  distinct  from,  and  must  not 
duplicate,  any  effort  that  is  the  normal 
and  expected  product  of  the  award  and 
administration  of  the  mentor  firm's 
subcontracts.  The  mentor  firm  must 
accumulate  and  charge  costs  associated 
with  the  latter  in  accordance  with  its 
approved  accounting  practices.  Mentor 
firm  costs  that  are  eligible  for 
reimbursement  are  set  forth  in 
Appendix  I. 

(b)  Before  incurring  any  costs  imder 
the  Program,  mentor  firms  must 
establish  the  accounting  treatment  of 
developmental  assistance  costs  eligible 
for  reimbursement  or  credit.  Advance 
agreements  are  encouraged.  To  be 
eligible  for  reimbiu'sement  under  the 
Program,  the  mentor  firm  must  incur  the 
costs  before  October  1,  2005. 

(c)  If  the  mentor  firm  is  suspended  or 
debarred  while  performing  luider  an 
approved  mentor-protege  agreement,  the 
mentor  firm  may  not  be  reimbiused  or 
credited  for  developmental  assistance 
costs  incurred  more  than  30  days  after 
the  imposition  of  the  suspension  or 
debarment. 


(d)  Developmental  assistance  costs 
incurred  by  a  mentor  firm  before 
October  1,  2005,  that  are  eligible  for 
crediting  under  the  Program,  may  be 
credited  toward  subcontracting  plan 
goals  as  set  forth  in  Appendix  I. 

219.7105  Reporting. 

Mentor  and  protege  firms  must  report 
on  the  progress  made  under  mentor- 
[totege  agreements  as  indicated  in 
Appendix  I,  Section  I-lll. 

219.7106  Performance  reviews. 

The  Defense  Contract  Management 
Command  will  conduct  aimual 
performance  reviews  of  all  mentor- 
protege  agreements  as  indicated  in 
Appendix  I,  Section  1-112. 

3.  Appendix  I  to  Chapter  2  is  revised 
to  read  as  follows: 

Appendix  1 — Policy  and  Procedures  for  the 
DOD  Pilot  Mentor-Protege  Program 

I-lOO    Purpose. 

I-lOl    Definitions. 

I-lOl.l     Emerging  SDB  concern. 

1-101.2    Historically  Black  college  or 

university. 
1-101.3    Minority  institution  of  higher     , 

education. 
1-102    General  procedures. 
1-103    Program  duration. 
1-104    Eligibility  requirements  for  a  protege 

firm. 
1-105    Selection  of  protege  firms. 
1-106    Approval  process  for  companies  to 

participate  in  the  Program  as  mentor 

firms. 
1-107    Mentor-protege  agreements. 
1-108    Reimbursement  procedures. 
1-109    Credit  for  unreimbursed 

developmental  assistance  costs. 
I-llO    Advance  agreements  on  the  treatment 

of  developmental  assistance  costs. 
I-l  1 1     Reporting  requirements. 
1-112    Agreement  reviews. 

I-l  00    Purpose. 

(a)  This  Appendix  I  to  48  CFR  Chapter  2 
implements  the  Pilot  Mentor-Protege 
Program  (hereinafter  referred  to  as  the 
"Program")  established  under  Section  831  of 
Pub.  L.  101-510,  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1991  (10 
U.S.C.  2302  note).  The  purpose  of  the 
Program  is  to — 

(1)  Provide  incentives  to  major  DoD 
contractors,  performing  under  at  least  one 
active  approved  subcontracting  plan 
negotiated  with  DoD  or  another  Federal 
agency,  to  assist  small  disadvantaged 
business  (SDB)  concerns  or  qualified 
organizations  employing  the  severely 
disabled  (hereinafter  referred  to  as  "protege 
firms")  in  enhancing  their  capabilities  to 
satisfy  DoD  and  other  contract  and 
subcontract  requirements; 

(2)  Increase  the  overall  participation  of 
protege  firms  as  subcontractors  and  suppliers 
under  DoD  contracts,  other  Federal  agency 
contracts,  and  commercial  contracts;  and 

(3)  Foster  the  establishment  cf  long-term 
business  relationships  between  protege  firms 
and  such  contractors. 
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(b)  Under  the  Program,  eligible  companies 
approved  as  mentor  firms  will  enter  into 
mentor-protege  agreements  with  eligible 
protege  firms  to  provide  appropriate 
developmental  assistance  to  enhance  the 
capabilities  of  the  protege  firms  to  perform  as 
subcontractors  and  suppliers.  According  to 
the  law,  DoD  may  provide  the  mentor  firm 
with  either  cost  reimbursement  or  credit 
against  SDB  subcontracting  goals  established 
under  contracts  with  DoD  or  other  Federal 
agencies. 

(c)  DoD  will  measure  the  overall  success  of 
the  Program  by  the  extent  to  which  the 
Program  results  in — 

(1)  An  increase  in  the  dollar  value  of 
subcontracts  awarded  to  protege  firms  by 
mentor  firms  under  DoD  contracts; 

(2)  An  increase  in  the  dollar  value  of 
contract  and  subcontract  awards  to  protege 
firms  {under  DoD  contracts,  contracts 
awarded  by  other  Federal  agencies,  and 
commercial  contracts)  from  the  date  of  their 
entry  into  the  Program  until  2  years  after  the 
conclusion  of  the  agreement; 

(3)  An  increase  in  the  number  and  dollar 
value  of  subcontracts  awarded  to  a  protege 
firm  (or  former  protege  firm)  by  its  mentor 
firm  (or  former  mentor  firm); 

(4)  An  increase  in  subcontracting  with  SDB 
concerns  in  industry  categories  where  SDBs 
traditionally  have  not  participated  within  the 
mentor  firm's  vendor  base; 

(5)  The  involvement  of  emerging  SDBs  in 
the  Program;  and 

(6)  An  increase  in  the  employment  level  of 
protege  firms  from  the  date  of  entry  into  the 
Program  until  2  years  after  the  completion  of 
the  agreement. 

(d)  This  policy  sets  forth  the  procedures  for 
participation  in  the  Program  applicable  to 
companies  that  are  interested  in  receiving — 

(1)  Reimbursement  through  a  separate 
contract  line  item  in  a  DoD  contract  or  a 
separate  contract  with  DoD;  or 

(2)  Credit  toward  SDB  subcontracting  goals 
for  costs  incurred  under  the  Program. 

I-lOl     Definitions. 

I-lOl.l     Emerging  SDB  cortcem. 

A  small  disadvantaged  business  whose  size 
is  no  greater  than  50  percent  of  the  numerical 
size  standard  applicable  to  the  standard 
industrial  code  for  the  supplies  or  services 
that  the  protege  firm  provides  or  would 
provide  to  the  mentor  firm. 

1-101.2    Historically  Black  college  or 
university. 

An  institution  determined  by  the  Secretary 
of  Education  to  meet  the  requirements  of  34 
CFR  608.2.  The  term  also  means  any 
nonprofit  research  institution  that  was  an 
integral  part  of  such  a  college  or  university 
before  November  14, 1986. 

1-101.3    Minority  institution  of  higher 
education. 

An  institution  meeting  the  definition  of 
"Minority  Institution"  at  FAR  26.301. 

1-102    General  procedures. 

(a)  At  any  time  between  October  1,  1991, 
and  September  30,  2002,  companies 
interested  in  becoming  mentor  firms  that 
want  to  take  credit  toward  SDB 


subcontracting  goals  for  costs  incurred  for  » 
providing  developmental  assistance  to  one  or 
more  protege  firms  must  apply  to  DoD  for 
participation  in  the  Program  pursuant  to  the 
application  process  set  forth  at  I-in6(a). 

(b)  At  any  time  between  October  1,  1991, 
and  September  30,  2002,  companies 
interested  in  becoming  mentor  firms  that  are 
able  to  identify  funding  from  a  DoD  program 
manager(s)  to  provide  developmental 
assistance  to  one  or  more  protege  firms  must 
apply  to  DoD  for  participation  in  the 
Program,  pursuant  to  the  application  process 
set  forth  at  1-1 06(d). 

i-103    Program  duration. 

Activities  under  the  Program  may  occur 
only  during  the  following  periods: 

(a)  From  October  1, 1991,  until  September 
30,  2002,  companies  that  have  been  approved 
for  participation  in  the  Program  as  mentor 
firms  pursuant  to  1-102,  General  Procedures, 
may  enter  into  mentor-protege  agreements, 
pursuant  to  1-107,  Mentor  Protege 
Agreements. 

(b)  From  October  1,  1991,  until  September 
30,  2005,  DoD  may  reimburse  a  mentor  firm's 
costs  of  providing  developmental  assistance 
to  its  protege  firm  only  if  a  DoD  program 
manager  has  identified  the  funding  for  such 
costs  and — 

{l)(i)  For  mentor-protege  agreements 
entered  into  prior  to  October  1,  1999,  the 
mentor  firm  incurs  such  costs  after  DoD  and 
the  mentor  firm  enter  into  a  separate 
contract,  cooperative  agreement,  or  other 
agreement;  or 

(ii)  For  mentor-protege  agreements  entered 
into  on  or  after  October  1, 1999,  the  mentor 
firm  incurs  such  costs  after  DoD  and  the 
mentor  firm  enter  into  a  separate  contract 
based  upon  a  determination  by  the  Director, 
Small  and  Disadvantaged  Business 
Utilization,  Office  of  the  Under  Secretary  of 
Defense  (Acquisition,  Technology,  and 
Logistics)  (SADBU,  OUSD  (AT&L)),  that 
unusual  circumstances  justify  using  a 
separate  contract;  or 

(2)  The  mentor  firm  incurs  such  costs 
pursuant  to  the  execution  of  a  separately 
priced  contract  line  item  ^dded  to  a  DoD 
contract(s). 

(c)  From  October  1, 1991,  until  September 
30,  2005,  a  mentor  firm  may  receive  credit 
toward  the  attainment  of  its  goals  for 
subcontract  awards  to  SDBs,  for 
unreimbursed  costs  incurred  in  providing 
developmental  assistance  to  its  protege  firms, 
only  it  such  costs  are  incurred  pursuant  to  an 
approved  mentor-protege  agreement. 

1-104    Eligibility  requirements  for  a  protege 
firm. 

(a)  An  entity  may  qualify  as  a  protege  firm 
if  it  is — 

(1)  An  SDB  concern  as  defined  at  219.001, 
paragraph  (1)  of  the  definition  of  "small 
disadvantaged  business  concern,"  that  is — 

(i)  Eligible  for  the  award  of  Federal 
contracts;  and 

(ii)  A  small  business  according  to  the  Small 
Business  Administration  (SBA)  size  standard 
for  the  Standard  Industrial  Classification 
(SIC)  code  that  represents  the  contemplated 
supplies  or  services  to  be  provided  by  the 
protege  firm  to  the  mentor  firm;  or 


(2)  A  qualified  organization  employing  the 
severely  disabled  as  defined  in  Pub.  L.  102- 
172,  section  8064A. 

(b)  A  protege  firm  may  self-certify  to  a 
mentor  firm  that  it  meets  the  eligibility 
requirements  in  paragraph  (a)(1)  or  (2J  of  this 
section.  Mentor  firms  may  rely  in^ood  faith 
orra  written  representation  that  the  entity 
meets  the  requirements  of  paragraph  (a)(1)  or 
(2)  of  this  section,  except  for  a  protege's 
status  as  a  small  disadvantaged  business 
concern  (see  FAR  19.703(b)). 

(c)  A  protege  firm  may  have  only  one 
active  DoD  mentor-protege  agreement. 

1-105    Selection  of  protege  firms. 

(a)  Mentor  firms  will  be  solely  responsible 
for  selecting  protege  firms.  Mentor  firms  are 
encouraged  to  identify  and  select  protege 
firms  that  are  defined  as  emerging  SDB 
concerns. 

(b)  The  selection  of  protege  firms  by 
mentor  firms  may  not  be  protested,  except  as 
in  paragraph  (c)  of  this  section. 

(c)  In  the  event  of  a  protest  regarding  the 
size  or  disadvantaged  status  of  an  entity 
selected  to  be  a  protege  firm  as  defined  in  I- 
104(a)(1),  the  mentor  firm  must  refer  the 
protest  to  the  SBA  to  resolve  in  accordance 
with  13  CFR  Part  121  (with  respect  to  size) 
or  13  CFR  124  (with  respect  to  disadvantaged 
status). 

(d)  For  purposes  of  the  Small  Business  Act, 
no  determination  of  affiliation  or  control 
(either  direct  or  indirect)  may  be  found 
between  a  protege  firm  and  its  mentor  firm 
on  the  basis  that  the  mentor  firm  has  agreed 
to  furnish  (or  has  furnished)  to  its  protege 
firm,  pursuant  to  a  mentor-protege 
agreement,  any  form  of  developmental 
assistance  described  in  1-107(0- 

(e)  If  at  any  time  pursuant  to  paragraph  (c) 
of  this  section,  the  SBA  determines  that  an 
SDB  protege  firm  is  not  an  SDB  concern, 
assistance  that  the  mentor  firm  furnishes  to 
such  a  concern  after  the  date  of  the 
determination  may  not  be  considered 
assistance  furnished  under  the  Program. 

I-l  06    Approval  process  for  companies  to 
participate  in  the  Program  as  mentor  firms. 

(a)  On  or  after  October  1 .  1991,  a  company 
that  is  interested  in  becoming  a  mentor  firm 
that  is  seeking  credit  toward  SDB 
subcontracting  goals  for  costs  incurred  under 
the  Program  must  submit  a  request  to  the 
Director,  SADBU,  OUSD  (AT&L).  for 
approval  as  a  mentor  firm  under  the  Program. 
The  Director  will  evaluate  the  request  based 
on  the  extent  to  which  the  company's 
proposal  addresses  the  items  listed  in 
paragraphs  (b)  and  (c)  of  this  section.  To  the 
maximum  extent  possible,  a  company  should 
limit  its  request  to'not  more  than  10  pages, 
single-spaced.  A  company  may  identify  more 
than  one  protege  in  its  request  for  approval 
under  the  Program.  The  request  must  include 
the  information  required  in  paragraphs  (b) 
and  (c)  of  this  section  and  may  cover  one  or 
more  proposed  mentor-protege  relationships. 

(b)  A  company  must  indicate  whether  if  is 
interested  in  participating  in  the  Program 
pursuant  to  I-100(d)(l)  or  (2)  and  must 
submit  the  following  information: 

(1)  A  statement  that  the  company  is 
currently  performing  under  at  least  one 
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active  approvec 
negotiated  with 
agency  pursuan  t 
company  is 
of  Federal  conti^cts 

(2)  The  nu: 
protege 
for  approval  as 

(3)  A  suminaijy 
and  recent  acti\^ties 
under  its  SDB 

(4)  The  total 
contracts  and 
received  duringjthe 
(Show  prime 
separately  per 

(5)  The  total 
Federal  agency 
that  the  compady 
preceding  fiscal 
and  subcontrac|B 

(6)  The  total 
that  the  compaijy 
contracts  duhn; 

(7)  The  total 
that  the  compaj^y 
Federal  agency 
preceding  fiscal 

(8)  The  total 
of  subcontracts 
all  SDB  firms  u 
Federal  agency 
preceding  fisca 
subcontract  awi  irds 


subcontracting  plan 
DoD  or  another  Federal 
to  FAR  19.702,  and  that  the 
curtently  eligible  for  the  award 


imb  sr  of  proposed  mentor- 
relationphips  covered  by  the  request 
mentor  firm. 

of  the  company's  historical 
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program. 

(  oUar  amount  of  DoD 
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2  preceding  fiscal  years. 
cGtitracts  and  subcontracts 
yaar.) 

(  oUar  amount  of  all  other 
;ontracts  and  subcontracts 

received  during  the  2 
years.  (Show  prime  contracts 
separately  per  year.) 
llcU-  amount  of  subcontracts 
awarded  under  DoD 
the  2  preceding  fiscal  years. 
(  ollar  amount  of  subcontracts 

awarded  under  all  other 
;ontracts  during  the  2 
years. 
(  ollar  amount  and  percentage 
;hat  the  company  awarded  to 
er  DoD  contracts  and  other 
:ontracts  during  the  2 
years.  (Show  DoD 

separately.)  If  the 
tly  is  required  to  submit  a 
SF)  295.  Summary 

,  the  request  must  include 
1  reports  for  the  2  preceding 
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bar  i 


;  thi  It 


aw.  rds 
awj  rds 


company  presei 
Standard  Form 
Subcontract 
copies  of  the  fi 
fiscal  years. 

(9)  The  num 
subcontracts 
the  identified  p 
preceding  fisca 
subcontract 
subcontract 

(c)  In  additioi 
in  paragraph  (b 
must  submit  th( 
each  proposed 

(1)  Information 
provide  develo] 
identified  prote  5 
assistance  will 
subcontracting 
categories  w 
the  company's 

(2)  A  letter  0 
the  mentor  fim 


ifheiB 


rote  le 


negotiate  a  meiitor 
letter  of  intent 
and  must  contain 

(i)  The  name, 
number  of  both 

(ii)  The  pn 
classification 
that  represents 
services  to  be 
to  the  mentor 

(iii)  A  statemfent 
meets  the  eligit 
(2). 

(iv)  A  preliminary 
developmental 
the  proposed 
mentor  firm  envisions 
firm  to  address 


and  total  dollar  amount  of 
the  company  awarded  to 
otege  firm(s)  during  the  2 
years  (if  any).  (Show  DoD 
and  other  Federal  agency 
separately.) 
to  the  information  required 
of  this  section,  companies 
following  information  for 
I  nenlor-protege  relationship: 
on  the  company's  ability  to 
mental  assistance  to  the 
,e  firm  and  how  that 
)otentially  increase 
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SDBs  are  not  dominant  in 
'endor  base. 

intent  indicating  that  both 
and  the  protege  firm  will 
-protege  agreement.  The 
I  nust  be  signed  by  both  parties 
the  following  information: 
address,  and  telephone 
parties. 

firm's  business 
t  ased  upon  the  SIC  code(s) 

:he  contemplated  supplies  or 
p  -ovided  by  the  protege  firm 


f  rm. 


that  the  protege  firm 
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assessment  of  the 
needs  of  the  protege  firm,  and 
opmental  assistance  the 
providing  the  protege 
those  needs  and  enhance  the 


d  !vel 


protege  firm's  ability  to  perform  successfully 
under  contracts  or  subcontracts  with  DoD 
and  other  Federal  agencies  and  conunercial 
contracts. 

(v)  an  estimate  of  the  dollar  amount  and 
type  of  subcontracts  that  the  mentor  firm  will 
award  to  the  protege  firm,  and  the  period  of 
time  over  which  the  mentor  firm  will  ihake 
those  awards. 

(vi)  Information  as  to  whether  the  protege 
firm's  development  will  be  concentrated  on 
a  single  major  system,  a  service  or  supply 
program,  research  and  development 
programs,  initial  production,  or  mature 
systems,  or  in  the  mentor  firm's  overall 
contract  base. 

(3)  An  estimate  of  the  cost  of  the 
developmental  assistance  program  and  the 
period  of  time  over  which  the  mentor  firm 
will  provide  assistance. 

(4)  A  statement  from  the  protege  firm 
indicating  its  commitment  to  comply  with 
tbe  requirements  for  reporting  and  for  review 
of  the  agreement  during  the  duration  of  the 
agreement  and  for  2  years  thereafter. 

(d)  A  company  that  has  identified  Program 
funds  to  be  made  available  through  a  DoD 
program  manager  must  provide  the 
information  in  paragraphs  (b)  and  (c)  of  this 
section  through  the  appropriate  program 
manager  and  the  cognizant  Director,  SADBU, 
to  the  Director,  SADBU,  OUSD(AT&L),  with 
a  letter  signed  by  the  appropriate  program 
manager  indicating  the  amount  of  funding 
that  has  been  identified  for  the 
developmental  assistance  program.  The 
company  must  submit  a  justification  and 
endorsement  from  the  cognizant  Director, 
SADBU.  when  requesting — 

(1)  Reimbursement  of  developmental  costs 
in  excess  of  $1,000,000; 

(2)  Reimbursement  through  a  separate 
contract;  or 

(3)  A  Program  participation  term  greater 
than  3,  but  not  more  than  5,  years. 

(e)  Companies  seeking  credit  toward  SDB 
subcontracting  goals  for  the  cost  of 
developmental  assistance,  or  reimbursement 
with  funds  made  available  by  a  DoD  program 
manager,  must  submit  four  copies  of  the 
information  specified  in  paragraphs  (b)  and 
(c)  of  this  section  to  the  Director,  SADBU, 
OUSD(AT&L),  ATTN:  Pilot  Mentor-Protege 
Program  Manager,  1777  North  Kent  Street, 
Suite  9100,  Arlington,  VA  22209.  Upon 
receipt  of  this  information,  the  Director, 
SADBU,  OUSD(AT&L),  will  review  and 
evaluate  each  request  and,  to  the  maximum 
extent  possible,  within  30  days  advise  each 
applicant  of  approval  or  rejection  of  its 
request  to  become  a  mentor  firm. 

(f)  A  company  approved  as  a  mentor  firm, 
either  for  credit  or  for  reimbursement 
through  funds  made  available  by  a  DoD 
program  manager,  proceed  with  the 
negotiation  of  the  mentor-protege  agreement 
with  the  identified  protege  firm(s). 

(g)  Companies  that  apply  for  participation 
in  the  Program  pursuant  to  paragraph  (e)  of 
this  section,  and  are  not  approved,  will  be 
provided  the  reasons  and  an  opportunity  to 
submit  additional  information  for 
reconsideration. 

(h)  A  company  may  not  be  approved  for 
participation  in  the  Program  as  a  mentor  firm 
if,  at  the  time  of  requesting  participation  in 


the  Program,  it  is  currently  debarred  or 
suspended  firom  contracting  with  the  Federal 
Government  pursuant  to  FAR  subpart  9.4. 

(i)  If  the  mentor  firm  is  suspended  or 
debarred  while  performing  under  an 
approved  mentor-protege  agreement,  the 
mentor  firm — 

(1)  May  continue  to  provide  assistance  to 
its  protege  firms  pursuant  to  approved 
mentor-protege  agreements  entered  into  prior 
to  the  imposition  of  such  suspension  or 
debarment; 

(2)  May  not  be  reimbursed  or  take  credit  for 
any  costs  of  providing  developmental 
assistance  to  its  protege  firm,  incurred  more 
than  30  days  after  the  imposition  of  such 
suspension  or  debarment;  and 

(3)  Must  promptly  give  notice  of  its 
suspension  or  debarment  to  its  protege  firm 
and  the  Director,  SADBU,  OUSD  (AT&L). 

1-107    Mentor-protege  agreements. 

(a)  A  signed  mentor-protege  agreement  for 
each  mentor-protege  relationship  identified 
under  I-106(b)(2)  must  be  submitted  to  the 
Director,  SADBU,  OUSD  (AT&L),  and 
approved  before  developmental  assistance 
costs  may  be  incurred.  "To  the  maximum 
extent  possible,  such  mentor-protege 
agreements  will  be  approved  within  5 
business  days  of  receipt. 

(b)  Each  signed  mentor-protege  agreement 
submitted  for  approval  under  the  Program 
must  include — 

(1)  The  name,  address,  and  telephone 
number  of  the  mentor  firm  and  the  protege 
firm  and  a  point  of  contact  within  the  mentor 
firm  who  will  administer  the  developmental 
assistance  program; 

(2)  The  SIC  code  that  represents  the 
contemplated  supplies  or  services  to  be 
provided  by  the  protege  firm  to  the  mentor 
firm  and  a  statement  that,  at  the  time  the 
agreement  is  submitted  for  approval,  the 
protege  firm,  if  an  SDB  concern,  does  not 
exceed  the  size  standard  for  the  appropriate 
SIC  code; 

(3)  A  developmental  program  for  the 
protege  firm  specifying  the  type  of  assistance 
identified  in  paragraph  (f)  of  this  section  that 
will  be  provided.  The  developmental 
program  also  must  include — 

(i)  Factors  to  assess  the  protege  firm's 
developmental  progress  under  the  Program, 
including  milestones  for  providing  the 
identified  assistance; 

(ii)  The  anticipated  number,  dollar  value, 
and  type  of  subcontracts  to  be  awarded  the 
protege  firm  consistent  with  the  extent  and 
nature  of  the  mentor  firm's  business,  and  the 
period  of  time  over  which  the  subcontracts 
will  be  awarded;  and 

(iii)  The  dollar  value  of  the  technical 
assistance  program,  broken  out  per  year; 

(4)  A  program  participation  term  for  the 
agreement  that  does  not  exceed  3  years. 
Requests  for  an  extension  of  the  agreement 
for  a  period  not  to  exceed  an  additional  2 
years  are  subject  to  the  approval  of  the 
Director,  SADBU,  OUSD  (AT&L),  and  are 
contingent  upon  the  endorsement  Snd 
submission  of  justification  for  such  an 
extension  from  the  cognizant  Director, 
SADBU.  The  justification  must  detail  the 
unusual  circimistances  that  warrant  a  term  in 
excess  of  3  years; 
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(5)  Procedxires  for  the  mentor  firm  to  notify 
the  protege  finn  in  writing  at  least  30  days 

in  advance  of  the  mentor  firm's  intent  to 
voluntarily  withdraw  its  participation  in  the 
Program.  A  mentor  firm  may  voluntarily 
terminate  its  mentor-protege  agreement(s) 
only  if  it  no  longer  wants  to  be  a  participant 
in  the  Program  as  a  mentor  firm.  Otherwise, 
a  mentor  firm  must  terminate  a  mentor- 
protege  agreement  for  cause; 

(6)  Procedures  for  a  protege  firm  to  notify 
the  mentor  firm  in  writing  at  least  30  days 
in  advance  of  the  protege  firm's  intent  to 
voluntarily  terminate  the  mentor-protege 
agreement; 

(7)  Procedures  for  the  mentor  firm  to 
terminate  the  mentor-protege  agreement  for 
cause  which  provide  that — 

(i)  The  mentor  firm  must  furnish  the 
protege  firm  a  written  notice  of  the  proposed 
termination,  stating  the  specific  reasons  for 
such  action,  at  least  30  days  in  advance  of 
the  effective  date  of  such  proposed 
termination; 

(ii)  The  protege  firm  must  have  30  days  to 
respond  to  such  notice  of  proposed 
-  termination,  and  may  rebut  any  findings 
believed  to  be  erroneous  and  offer  a  remedial 
program; 

(iii)  Upon  prompt  consideration  of  the 
protege  firm's  response,  the  mentor  firm  must 
either  withdraw  the  notice  of  proposed 
termination  and  continue  the  protege  firm's 
participation,  or  issue  the  notice  of 
termination;  and 

(iv)  The  decision  of  the  mentor  firm 
regarding  termination  for  cause,  conforming 
with  the  requirements  of  this  section,  will  be 
final  and  is  not  reviewable  by  DoD;  and 

(8)  Additional  terms  and  conditions  as  may 
be  agreed  upon  by  both  parties. 

(c)  Mentor  firms  must  send  a  copy  of  any 
termination  notices  to  the  Director,  SADBU, 
OUSD  (AT&L),  and  the  Defense  Contract 
Management  Command  administrative 
contracting  officer  responsible  for  conducting 
the  annual  performance  review,  and,  where 
funding  is  made  available  through  a  DoD 
program  manager,  must  provide  a  copy  to  the 
progrsmi  manager  emd  to  the  contracting 
officer. 

(d)  Termination  of  a  mentor-protege 
agreement  will  not  impair  the  obligations  of 
the  mentor  firm  to  perform  pursuant  to  its 
contractual  obligations  under  Government 
contracts  and  subcontracts.  Termination  of 
all  or  peul  of  the  mentor-protege  agreement 
will  not  impair  the  obligations  of  the  protege 
firm  to  perform  pursuant  to  its  contractual 
obligations  under  any  contract  awarded  to 
the  protege  firm  by  the  mentor  firm. 

(e}  Only  developmental  assistance 
provided  after  DoD  approval  of  the  mentor- 
protege  agreement  may  be  reimbursed. 

(f)  The  mentor-protege  agreement  may 
provide  for  the  mentor  firm  to  furnish  any  or 
all  of  the  following  types  of  developmental 
assistance: 

(1)  Assistance  by  mentor  firm  personnel 
in — 

(i)  General  business  management, 
including  organizational  management, 
financial  management,  and  personnel 
management,  marketing,  business 
development,  and  overall  business  plaiming; 


(ii)  Engineering  and  technical  matters  such 
as  production  inventory  control  and  quality 
assurance;  and 

(iii)  Any  other  assistance  designed  to 
develop  the  capabilities  of  the  protege  firm 
under  the  developmental  program. 

(2)  Award  of  subcontracts  under  DoD 
contracts  or  other  contracts  on  a 
noncompetitive  basis. 

(3)  Payment  of  progress  payments  for  the 
performance  of  subcontracts  by  a  protege 
firm  in  amounts  as  provided  for  in  the 
subcontract;  but  in  no  event  may  any  such 
progress  payment  exceed  100  percent  of  the 
costs  incurred  by  the  protege  firm  for  the 
performance  of  the  subcontract.  Provision  of 
progress  payments  by  a  mentor  firm  to  an 
SDB  protege  firm  at  a  rate  other  than  the 
customary  rate  for  SDBs  must  be 
implemented  in  accordance  with  FAR 
32.504(c). 

(4)  Advance  payments  under  such  ^ 
subcontracts.  The  mentor  firm  must 
administer  advance  payments  in  accordance 
with  FAR  subpart  32.4. 

(5)  Loans. 

(6)  Investment(s)  in  the  protege  firm  in 
exchange  for  an  ownership  interest  in  the 
protege  firm,  not  to  exceed  10  percent  of  the 
total  ownership  interest.  Investment  may 
include,  but  are  not  limited  to,  cash,  stock, 
and  contribution  in  kind. 

(7)  Assistance  that  the  mentor  firm  obtains 
for  the  protege  firm  from  one  or  more  of  the 
following: 

(i)  Small  Business  Development  Centers 
established  pursuant  to  Section  21  of  the 
Small  Business  Act  (15  U.S.C.  648). 

(ii)  Entities  providing  procurement 
technical  assistance  pursuant  to  10  U.S.C. 
Chapter  142  (Procurement  Technical 
Assistance  Centers). 

(iii)  Historically  Black  colleges  and 
universities. 

(iv)  Minority  institutions  of  higher 
education.  , 

(g)  A  mentor  firm  may  not  require  a  protege 
firm  to  enter  into  a  mentor-protege  agreement 
as  a  condition  for  award  of  a  contract  by  the 
mentor  firm,  including  a  subcontract  under  a 
DoD  contract  awarded  to  the  mentor  firm. 

1-108    Reimbursement  procedures. 

(a)  DoD  will  reimburse  a  mentor  firm  only 
for  the  cost  of  developmental  assistance 
incurred  by  the  mentor  firm  and  provided  to 
a  protege  firm  under  1-107(0(1)  and  (7),  and 
pursuant  to  an  approved  mentor-protege 
agreement.  For  agreements  entered  into  prior 
to  October  1, 1999,  DoD  will  provide 
reimbursement  only  through  a  separate 
contract,  cooperative  agreement,  or  other 
agreement  entered  into  between  DoD  and  the 
mentor  firm,  awarded  for  the  purpose  of 
providing  developmental  assistance  to  one  or 
more  protege  firms;  a  separately  priced 
contract  line  item  in  a  DoD  contiBct;  or 
inclusion  of  program  costs  in  indirect 
expense  pools.  For  agreements  entered  into 
on  or  after  October  1 ,  1999,  DoD  will  provide 
reimbursement  only  through  a  separately 
priced  contract  line  item  in  a  DoD  contract; 
or  through  a  separate  contract  if  the  Director, 
SADBU.  OUSD(AT&L).  determines  the 
unusual  circumstances  justify  reimbursement 
using  a  separate  contract.  No  other  means  for 


the  reimbursement  of  the  costs  of 
developmental  assistance  provided  under  I— 
107(f)(1)  and  (7)  are  authorized  under  the 
Program. 

(b)  Costs  included  in  indirect  expense 
pools  will  be  reimbursed  only  to  the  extent 
that  the  costs  are  otherwise  reasonable, 
allocable,  and  allowable. 

(c)  Assistance  provided  in  the  form  of 
progress  payments  to  SDB  protege  firms  in 
excess  of  the  customary  progress  payment 
rate  for  SDBs,  will  be  reimbursed  only  if 
implemented  in  accordance  with  FAR 
32.504(c). 

(d)  Assistance  provided  in  the  form  of 
advance  payments  will  be  reimbursed  only  if 
the  payments  have  been  provided  to  a 
protege  firm  under  subcontract  terms  and 
conditions  similar  to  those  in  the  clause  at 
FAR  52.232.12,  Advance  Payments. 
Reimbursements  of  any  advance  payments 
will  be  made  pursuant  to  the  inclusion  of  the 
clause  at  PARS  252.232-7005, 
Reimbursement  of  Subcontractor  Advance 
Payments — DoD  Pilot  Mentor-Protege 
Program,  in  appropriate  contracts.  In 
requesting  reimbursement,  the  mentor  firm 
agrees  that  the  risk  of  any  financial  loss  due 
to  the  failure  or  inability  of  a  protege  firm  to 
repay  any  unliquidated  advance  payments 
will  be  the  sole  responsibility  of  the  mentor 
firm. 

(e)  No  other  forms  of  developmental 
assistance  are  authorized  for  reimbursement 
under  the  Program. 

(f)  The  total  amount  reimbursed  to  a 
mentor  firm  for  costs  of  assistance  furnished 
to  a  protege  firm  in  a  fiscal  year  may  not 
exceed  $1,000,000  unless  the  Director, 
SADBU.  OUSD(AT&L),  determines  in  writing 
that  unusual  circumstances  justify 
reimbursement  at  a  higher  amount.  Request 
for  authority  to  reimburse  in  excess  of 
$1,000,000  must  detail  the  unusual 
circumstances  and  must  be  endorsed  and 
submitted  by  the  program  manager  and  the 
cognizant  Director,  SADBU. 

1-109  Credit  for  unreimbursed  developmental 
assistance  costs. 

(a)  Developmental  assistance  costs 
incurred  by  a  mentor  firm  for  providing 
assistance  to  a  protege  firm  pursuant  to  an 
approved  mentor-protege  agreement,  that 
have  not  been  reimbursed  through  a  separate 
contract,  cooperative  agreement,  or  other 
agreement  entered  into  between  DoD  and  the 
mentor  firm,  or  through  a  separately  priced 
contract  line  item  added  to  a  DoD  contract, 
may  be  credited  as  if  it  were  a  subcontract 
award  for  determining  the  performance  of  the 
mentor  firm  in  attaining  an  SDB 
subcontracting  goal  astablished  under  any 
contract  containing  a  subcontracting  plan 
pursuant  to  the  clause  at  FAR  52.219-9. 
Small  Business  Subcontracting  Plan. 

(b)  For  crediting  purposes  only,  costs  that 
have  been  reimbursed  through  inclusion  in 
indirect  expense  piools  may  also  be  credited 
as  subcontract  awards  for  determining  the 
performance  of  the  mentor  firm  in  attaining 
an  SDB  subcontracting  goal  established 
under  any  contract  containing  a 
subcontracting  plan  pursuant  to  the  clause  at 
FAR  52.219-9.  However,  costs  that  have  not 
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been  reimburse  d  because  they  are  not 
reasonable,  allc  cable,  or  allowable  under  I- 
108(b),  will  nol  be  recognized  for  crediting 
purposes. 

(c)  Other  cos  s  that  are  not  eligible  for 
reimbursement  pursuant  to  I-108(a)  may  be 
recognized  for  i  :redit  only  if  requested, 
identified,  and  incorporated  in  an  approved 
mentor-protega  agreement. 

(d)  The  amoi  nt  of  credit  a  mentor  firm  may 
receive  for  any  such  unreimbursed 
developmental  assistance  costs  must  be  equal 
to- 
ll) Four  time ;  the  total  amount  of  such 

costs  attnbutah  le  to  assistance  provided  by 
small  business  development  centers, 
historically  Black  colleges  and  universities, 
minority  institjitions.  and  procurement 
technical  assist  ance  centers. 

(2)  Three  tim  bs  the  total  amount  of  such 
costs  attributab  ie  to  assistance  furnished  by 
the  mentor's  ec  iployees. 

(3)  Two  time !  the  total  amount  of  other 
such  costs  incu  rred  by  the  mentor  in  carrying 
out  the  develo{  mental  assistance  program. 

(e)  A  mentor  firm  may  receive  credit 
toward  the  attainment  of  an  SDB 
subcontracting  goal  for  each  subcontract 
awarded  for  a  Oroduct  or  a  service  by  the 
mentor  firm  to  Em  entity  that  qualifies  as  a 
protege  firm  pi  rsuant  to  I-104(a).  With 
respect  to  a  for  ner  SDB  protege  firm(s),  a 
mentor  may  tal  ;e  credit  for  awards  to  such 
concem(s)  that  except  for  its  size  would  be 
a  small  businei  s  concern  owned  and 
controlled  by  s  >cially  and  economically 
disadvantaged  individuals,  but  only  if — 

(1)  The  size  rtf  such  business  concern  is  not 
more  than  two  time  the  appropriate  size 
standard; 

(2)  The  busii  ess  concern  formerly  had  a 
mentor-proteg«  agreement  with  such  mentor 
firm  that  was  r  ot  terminated  for  cause;  and 

(3)  The  credi  1  is  taken  not  later  than 
October  1,  2001  i. 

(f)  Amounts  :redited  toward  the  SDB 
goal(s)  for  unreimbursed  costs  under  the 
Program  must '  )e  separately  identified  from 
the  amounts  cr  edited  toward  the  goal 
resulting  fitjm  he  award  of  actual 
subcontracts  tc  protege  firms.  The 
combination  oi  the  two  must  equal  the 
mentor  firm's  cverall  accomplishment 
toward  the  SDII  goal(s). 

(g)  Adjustme  nts  may  be  made  to  the 
amount  of  crec  it  claimed  under  paragraphs 
(a)  and  (b)  of  tl  is  section  if  the  Director, 
SADBU,  OUSI  (AT&L),  determines  that— 

(1)  A  mentoi  firm's  performance  in  the 
attainment  of  i  ;s  SDB  subcontracting  goals 
through  actual  subcontract  awards  declined 
from  the  prior  Sscal  year  without  justifiable 
cause;  and 

(2)  Impositic  n  of  such  a  limitation  on 
credit  appears  lo  be  warranted  to  prevent 
abuse  of  this  ii  icentive  for  the  mentor  firm's 
participation  i  i  the  Program. 

(h)  The  men  or  firm  must  be  afforded  the 
opportunity  to  explain  the  decline  in  SDB 
participation  b  efore  imposition  of  any  such 
limitation  on  c  redit.  In  making  the  final 
decision  to  im  >ose  a  limitation  on  credit,  the 
Director,  SADl  lU.  OUSD  (AT&L),  must 
consider — 

(1)  The  men  or  firm's  overall  SDB 
participation  t  ites  (in  terms  of  percentages  of 


subcontract  awards  and  dollars  awarded)  as 
compared  to  the  participation  rates  existing 
during  the  2  fiscal  years  prior  to  the  firm's 
admission  to  the  Program; 

(2)  The  mentor  firm's  aggregate  prime 
contract  awards  during  the  prior  2  fiscal 
years  and  the  total  amount  of  subcontract 
awards  under  such  contracts;  and 

(3)  Such  other  information  the  mentor  firm 
may  wish  to  submit. 

(i)  The  decision  of  the  Director.  SADBU, 
OUSD  (AT&L),  regarding  the  imposition  of  a 
limitation  on  credit  will  be  final. 

(j)  Any  prospective  limitation  on  credit 
imposed  by  the  Director,  SADBU,  OUSD 
(A'T&L).  must  be  expressed  as  a  percentage  of 
otherwise  eligible  credit,  will  apply 
beginning  on  a  specific  date  in  the  future, 
and  will  continue  until  a  date  certain  during 
the  current  fiscal  year. 

(k)  Any  retroactive  limitation  on  credit 
imposed  by  the  Director,  SADBU,  OUSD 
(AT&L),  must  reflect  the  actual  costs  incurred 
for  developmental  assistance  (not  exceeding 
the  maximum  amount  reimbursed). 

(1)  For  purposes  of  calculating  any 
incentives  to  be  paid  to  be  a  mentor  firm  for 
exceeding  an  SDB  subcontracting  goal 
pursuant  to  the  clause  at  FAR  52.219-26, 
Small  Disadvantaged  Business  Participation 
Program — Incentive  Subcontracting, 
incentives  will  be  paid  only  if  an  SDB 
subcontracting  goal  has  been  exceeded  as  a 
result  of  actual  subcontract  awards  to  SDBs 
(i.e.,  excluding  credit  under  paragraphs  (a), 
(b),  and  (c)  of  this  section). 

(m)  Developmental  assistance  costs  that  are 
incurred  pursuant  to  an  approved  mentor- 
protege  agreement,  and  have  been  charged  to, 
but  not  reimbursed  through,  a  separate 
contract,  cooperative  agreement,  or  other 
agreement  entered  into  between  DoD  and  the 
mentor  firm,  or  through  a  separately  priced 
contract  line  item  added  to  a  DoD  contract, 
will  not  be  otherwise  reimbursed,  as  either  a 
direct  or  indirect  cost,  under  any  other  DoD 
contract,  irrespective  of  whether  the  costs 
have  been  recognized  for  credit  against  SDB 
subcontracting  goals. 

(n)  Developmental  assistance  provided 
under  an  approved  mentor-protege  agreement 
is  distinct  from,  and  must  not  duplicate,  any 
effort  that  is  the  normad  and  expected 
product  of  the  award  and  administration  of 
the  mentor  firm's  subcontracts.  Costs 
associated  with  the  latter  must  be 
accumulated  and  charged  in  accordance  with 
the  contractor's  approved  accounting 
practices;  they  are  not  considered 
developmental  assistance  costs  eligible  for 
either  credit  or  reimbursement  under  the 
Program. 

l-UO    Advance  agreements  on  the  treatment 
of  developmental  assistance  costs. 

Pursuant  to  FAR  31.109,  approved  mentor 
firms  seeking  either  reimbursement  or  credit 
are  strongly  encouraged  to  enter  into  an 
advance  agreement  with  the  contracting 
officer  responsible  for  determining  final 
indirect  cost  rates  under  FAR  42.705.  The 
purpose  of  the  advance  agreement  is  to 
establish  the  accounting  treatment  of  the 
costs  of  the  developmental  assistance 
pursuant  to  the  mentor-protege  agreement 
prior  to  the  incurring  of  any  costs  by  the 


mentor  firm.  An  advance  agreement  is  an 
attempt  by  both  the  Government  and  the 
mentor  firm  to  avoid  possible  subsequent 
dispute  based  on  questions  related  to 
reasonableness,  allocability,  or  allowability 
of  the  costs  of  developmental  assistance 
under  the  Program.  Absent  an  advance 
agreement,  mentor  firms  are  advised  to 
establish  the  accounting  treatment  of  such 
costs  and  address  the  need  for  any  changes 
to  their  cost  accounting  practices  that  may 
result  from  the  implementation  of  a  mentor- 
protege  agreement,  prior  to  incurring  any 
costs,  and  irrespective  of  whether  costs  will 
be  reimbursed  or  credited. 

7-1 1 1    Reporting  requirements. 

(a)  Mentor  firms  must  report  on  the 
progress  made  under  active  mentor-protege 
agreements  semiannually  for  the  periods 
ending  March  31st  and  September  30th.  The 
September  30th  report  must  address  the 
entire  fiscal  year.  Reports  are  due  30  days 
after  the  close  of  each  reporting  period.  The 
report  must  include — 

(1)  Data  on  performance  under  the  mentor- 
protege  agreement,  including  dollars 
obligated,  expenditures,  credit  taken  under 
the  Program,  SDB  subcontract  awards  under 
DoD  contracts,  developmental  assistance 
provided,  impact  of  the  agreement,  and 
progress  of  the  agreement  (A  recommended 
format  and  guidance  for  this  submission  are 
available  via  the  Internet  at  http:// 

www.acq.osd.mil/sadbuymentor protege)r 

and 

(2)  A  copy  of  the  SF  294,  Subcontracting 
Report  for  Individual  Contracts,  for  each 
contract  where  developmental  assistance  was 
credited,  with  a  statement  in  Block  15 
identifying — 

(i)  The  amount  of  dollars  credited  to  the 
SDB  subcontract  goal  as  a  result  of 
developmental  assistance  provided  to  protege 
firms  under  the  Program;  and 

(ii)  The  number  and  dollar  value  of 
subcontracts  awarded  to  the  protege  firm(s), 
broken  out  per  protege. 

(3)  In  addition  to  the  reporting 
requirements  of  paragraph  (a)(1)  of  this 
section,  for  commercial  companies  and 
companies  participating  in  the  DoD  Test 
Program  for  Negotiation  of  Comprehensive 
Small  Business  Subcontracting  Plans, 
indicate  in  Block  15  of  the  SF  295— 

(i)  The  total  dollars  credited  to  the  SDB 
goal  as  a  result  of  developmental  assistances 
provided  to  a  protege  firm(s)  under  the 
Program;  and 

(ii)  The  total  dollar  amount  of  subcontracts 
awarded  to  the  protege  firm(s),  broken  out 
per  protege. 

(b)  The  protege  firm  must  report  on 
progress  made  under  the  mentor-protege 
agreement  annually  by  October  31-st.  The 
protege  firm  must  concur  with  or  rebut  its 
mentor's  report  that  covers  the  period  ending 
September  30th  and  must  provide  data  on  the 
firm's  employment,  annual  revenue,  and 
annual  participation  in  DoD  contracts.  The 
report  is  required  annually  during  the 
protege  firm's  Program  participation  term 
and  for  2  fiscal  years  after  the  expiration  of 
the  Program  participation  term. 

(c)  Progress  reports  must  be  submitted  as 
follows: 
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(1)  For  agreements  that  provide  credit 
toward  SDB  subcontracting  goals  for  costs 
incurred  under  the  Program,  to  the  Director, 
SADBU,  OUSD  (AT&L),  and  the  Defense 
Contract  Management  Command  (DCMC) 
administrative  contracting  officer. 

(2)  For  agreements  that  provide  for 
reimbursement  of  costs  incurred  under  the 
Program,  to  the  Director,  SADBU,  OUSD 
(AT&L),  the  contracting  officer,  the  DCMC 
administrative  contracting  officer,  the 
program  office,  and  the  cognizant  Director, 
SADBU. 

I-l  1 2    Agreement  reviews. 

The  Defense  Contract  Management 
Command  will  conduct  annual  performance 
reviews  of  the  progress  and  accomplishments 
realized  under  approved  mentor-protege 
agreements.  These  reviews  must  verify  data 
provided  on  the  semiannual  reports  and  must 
provide  information  as  to — 

(a)  Whether  all  costs  reimbursed  to  the 
mentor  firm  under  the  agreement  were 
reasonably  incurred  to  furnish  assistance  to 
the  protege  firm  in  accordance  with  the 
mentor-protege  agreement  and  applicable 
regulations  and  procedures; 

(b)  Whether  the  mentor  firm  and  protege 
firm  accurately  reported  progress  made  by 
the  protege  firm  in  employment,  revenues, 
and  participation  in  DoD  contracts  during  the 
Program  participation  term  and  for  2  fiscal 
years  following  the  expiration  of  the 
agreement;  and 

(c)  The  amount  of  reimbursement,  if  any, 
that  the  mentor  firm  is  eligible  to  receive  in 
the  remaining  Program  participation  term  of 
the  agreement. 

[FR  Doc.  00-2946  Filed  2-9-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docltet  No.  000119015-0015-01;  I.D. 
010500A] 

RIN  0648-AM32 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslta;  Steiler  Sea  Lion 
Protection  Measures  for  the  Pollock 
Fisheries  Off  Alaslca;  Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  emergency  interim 
rule  to  implement  reasonable  and 
prudent  alternatives  to  avoid  the 
likelihood  that  the  pollock  fisheries  off 
Alaska  will  jeopardize  the  continued 
existence  of  the  western  population  of 
Steiler  sea  lions  or  adversely  modify 


their  critical  habitat  that  was  published 
in  the  Federal  Register  on  January  25, 
2000. 

DATES:  Effective  February  4.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lind, 907-586-7650. 
SUPPLEMENTARY  INFORMATION:  An 
emergency  interim  rule  was  published 
in  the  Federal  Register  on  January  25, 
2000  (65  FR  3892),  implementing 
reasonable  and  prudent  alternatives  to 
avoid  the  likelihood  that  the  pollock 
fisheries  off  Alaska  will  jeopardize  the 
continued  existence  of  the  western 
population  of  Steiler  sea  lions  or 
adversely  modify  their  critical  habitat. 

Correction 

PART  679— {CORRECTED] 

On  page  3902,  in  Table  20  to  50  CFR 
part  679,  titled  Steiler  Sea  Lion^ 
Protection  Areas  in  the  Aleutian  Islands 
Subarea: 

In  the  entry  for  "Seguam  Island",  in 
the  fifth  column  of  the  table,  remove  the 
Longitude  "172  33.06  W",  and  add  in  its 
place  "172  33.60  W". 

Dated:  February  3,  2000. 

Penelope  0.  Dalton, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

(FR  Doc.  00-3004  Filed  2-4-00;  4:46  pm] 
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DEPARTMENT  OF  COMMERCE  ^ 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  991223348-9348-01;  I.D. 
020700A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Pacific  Cod  by 
Vessels  Catching  Pacific  Cod  for 
Processing  by  the  Offshore 
Component  in  the  Western  Regulatory 
Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  interim  amoiuit 
of  the  Pacific  cod  total  allowable  catch 
(TAC)  apportioned  to  vessels  catching 
Pacific  cod  for  processing  by  the 


offshore  component  of  the  Western 
Regulatory  Area  of  the  GOA. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  February  7,  2000,  until 
2400  hrs,  A.l.t.,  December  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §  679.20(c)(2)(i), 
the  interim  Pacific  cod  TAC 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 
component  in  the  Western  Regulatory 
Area  was  established  as  473  metric  tons 
(mt),  by  the  Interim  2000  Harvest 
Specifications  of  Groundfish  for  the 
GOA  (65  FR  65,  January  3,  2000). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  interim  amount  of 
the  Pacific  cod  TAC  apportioned  to 
vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  of 
the  Western  Regulatory  Area  of  the  GOA 
will  be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  450  mt.  and  is 
setting  aside  the  remaining  23  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  Western  Regulatory  Area  of  the 
GOA. 

Maximum  retainable  bycatch  amounts 
mayi)e  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  interim 
TAC  limitations  and  other  restrictions 
on  the  fisheries  established  in  the 
interim  2000  harvest  specifications  for 
groundfish  in  the  GOA.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  interim  amount  of 
the  Pacific  cod  TAC  apportioned  to 
vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  Western  Regidatory  Area  of  the 
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GOA.  A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest,  and  further  delay  would  only 
result  in  overh  arvest.  NMFS  finds  for 
good  cause  ths  t  the  implementation  of 
this  action  should  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 


553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  February  7,  2000. 
George  H.  Darcy, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-3111  Filed  2-7-00;  4:37  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-07-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  IModel 
A300,  A310,  and  A300-600  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A300,  A310,  and  A300- 
600  series  airplanes,  that  currently 
requires  a  one-time  operational  test  of 
the  fire  shut-off  valves  (FSOV)  to 
determine  if  the  FSOV's  are  functioning 
correctly,  and  replacement  of  failed 
parts  with  new  or  serviceable  parts.  This 
action  would  require  repetitive 
performance  of  the  operational  test.  This 
action  would  also  limit  the  applicability 
to  airplanes  installed  with  certain 
FSOV's.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  and  correct 
failure  of  the  FSOV's  to  close,  which 
could  result  in  failure  of  the  engine  fire 
shut-off  system,  and  consequent 
inability  to  extinguish  an  engine  fire. 
DATES:  Comments  must  be  received  by 
March  13,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
07-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  liefore  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-07-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-07-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

On  July  24,  1998,  the  FAA  issued  AD 
98-16-09,  amendment  39-10685  (63  FR 
40811,  July  31, 1998).  applicable  to 
certain  Airbus  Model  A300,  A3 10,  and 
A300-600  series  airplanes,  to  require  a 
one-time  operational  test  of  the  fire 
shut-off  valves  (FSOV)  to  determine  if 
the  FSOV's  are  functioning  correctly, 
and  replacement  of  failed  parts  with 
new  or  serviceable  parts.  That  action 
was  prompted  by  issuance  of  mandator}' 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  requirements  of  that  AD  are 
intended  to  detect  and  correct  failure  of 
the  FSOV's  to  close,  which  could  result 
in  failure  of  the  engine  fire  shut -off 
system,  and  consequent  inability  to 
extinguish  an  engine  fire. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  98-16-09, 
the  Direction  Generale  de  1' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  the  unsafe 
condition  identified  in  that  AD  may 
continue  to  exist  for  certain  affected 
airplanes  despite  compliance  with  the 
one-time  requirements  of  that  AD.  Based 
on  the  results  of  the  one-time 
operational  test  of  the  FSOV's,  the 
manufactiu«r  has  determined  that 
certain  FSOV's,  identified  by  part 
number  series,  have  a  high  failure  rate. 
Because  of  the  high  failure  rate  of  those 
FSOV's,  th^manufacturer  has 
recommended,  and  the  DGAC  has 
mandated,  that  the  operational  test  be 
repetitively  performed  on  airplanes 
equipped  with  those  FSOV's. 

Explanation  of  Relevant  Service 
Information 

Airbus  issued  A300/A310/A300-600 
All  Operator  Telex  (AOT)  29-22,  dated 
November  24,  1997,  which  was 
referenced  and  described  in  AD  98-16- 
09  as  the  appropriate  source  of  service 
information  for  accomplishment  of  the 
actions  of  that  AD.  Accomplishment  of 
the  actions  specified  in  the  AOT  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
issued  French  airworthiness  directive 
98-356-259(B),  dated  September  9, 
1998,  to  mandate  repetitive  performemce 
of  the  operational  test  on  airplanes 
Incorporating  certain  FSOV's 
determined  to  have  a  high  failure  rate  in 
order  to  ensure  the  continued 
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Explanation  o '  Requirements  of 
Proposed  Rui«  i 

Since  an  un  >afe  condition  has  been 
identified  thai  is  likely  to  exist  or 
develop  on  otl  ler  airplanes  of  the  same 
type  design  re  jistered  in  the  United 
States,  the  pro  posed  AD  would 
supersede  AD  98-16-09  to  require 
repetitive  acc(  mplishment  of  the 
actions  specif  ed  in  the  AOT  described 
previously.  Tl  is  proposed  AD  would 
also  limit  the  i  ipplicability  to  airplanes 
installed  with  certain  FSOV's  identified 
to  have  a  high  failure  rate. 

Cost  Impact 

There  are  aj  proximately  103 
airplanes  of  U  S.  registry  that  would  be 
affected  by  this  proposed  AD. 

The  operati(  mal  test  that  is  currently 
required  by  A )  98-16-09,  and  retained 
in  this  AD,  tai  es  approximately  1  work 
hour  per  airplme  to  accomplish,  at  an 
average  labor  i  ate  of  $60  per  work  hour. 
Based  on  thes( !  figures,  the  cost  impact 
of  the  ciurentlkf  required  test  on  U.S. 
operators  is  ea  timated  to  be  $60  per 
airplane,  per  t  ;st  cycle. 

The  cost  im  jact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yiet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  actior ,  and  that  no  operator 
would  accomi  ilish  those  actions  in  the 
future  if  this  /  D  were  not  adopted. 

Regulatory  In  pact 


ha\e 


The  regulat 
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the  States,  or 
power  and 
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i  ons  proposed  herein 
a  substantial  direct 
on  the  relationship 
national  Government  and 
the  distribution  of 
res  lonsibilities  among  the 
of  government.  Therefore, 
that  this  proposal 


would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu-suant  to  the  . 

authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10685  (63  FR 
40811,  July  31,  1998),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Docket  99-NM-07-AD. 
Supersedes  AD  98-16-09,  Amendment 
39-10685. 

Applicability:  Model  A300,  A310,  and 
A300-600  series  airplanes;  on  which  any  fire 
shut-off  valve  (FSOV)  having  part  number  (P/ 
N)  B38LC50XX  (where  XX  is  05,  06,  07,  08, 
09,  or  10)  is  installed;  certificated  in  any 
category. 

NOTE  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  failure  of  the  FSOV's 
to  close,  which  could  result  in  failure  of  ^he 
engine  fire  shut-off  system,  and  consequent 
inability  to  extinguish  an  engine  fire, 
accomplish  the  following: 

Repetitive  Operational  Tests 

(a)  Within  600  flight  hours  after  the 
effective  date  of  this  AD,  perform  an 
operational  test  of  the  4  FSOV's  on  the 
airplane,  in  accordance  with  Airbus  All 
Operator  Telex  (AOT)  29-22,  dated 
November  24,  1997.  If  any  FSOV  fails  the 
test,  prior  to  further  flight,  replace  the  FSOV 
with  a  new  or  serviceable  FSOV,  in 
accordance  with  the  AOT.  Repeat  the 
operational  test  thereafter  at  intervals  not  to 
exceed  600  flight  hours. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  FSOV,  part  number  (P/ 
N)  B38LC50XX  (where  XX  is  05,  06,  07,  08, 
09,  or  10).  on  any  airplane,  unless  a 
successful  operational  test  has  been 
performed  in  accordance  with  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Memager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Spedal  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness,  directive  98-356- 
259(B),  dated  September  9,  1998. 

Issued  in  Renton,  Washington,  on  February 
3,  2000. 
Charles  Huber, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-2987  Filed  2-9-00;  8:45  am] 
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DEPAFITMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-NM-371-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
IModel  DHC-&-100,  -200,  and  -300 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  DHC-8-100, 
-200,  and  -300  series  airplanes.  This 
proposal  would  require  a  one-time 
detailed  visual  inspection  to  detect 
damage  of  the  ladder  plates  and  access 
cover  areas  of  the  upper  surface  of  the 
wings,  repair,  if  necessary,  and 
installation  of  new  O-ring  seals.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  damage  of  the 
upper  wing  ladder  plates,  which  coidd 
result  in  displacement  of  the  adjacent 
channel  seals  and  consequent  reduced 
lightning  strike  protection  of  the  fuel 
tanks. 

DATES:  Comments  must  be  received  by 
March  13,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
371-AD,  1601  Lind  Avenue,  SW.,^ 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garrett  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Delisio,  Aerospace  Engineer, 


Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7521:  fax 
(516) 568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-371-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-371-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Bombardier  Model  DHC-8-100, 
-200,  and  -300  series  airplanes.  TCCA 
advises  that,  during  maintenance,  a 
sealing  problem  was  detected  in  the 
access  panels  of  the  upper  wing  fuel 
tanks.  Investigation  revealed  that  the 
diameter  of  the  O-ring  seals  installed 
during  manufactiue  on  certain  airplanes 
may  be  too  large  for  the  grooves  of  the 
access  panels  of  the  upper  wing  fuel 


tanks.  The  large  diameter  O-ring  seals 
can  prevent  the  fuel  tank  access  panels 
from  fitting  properly  to  the  upper  wing 
ladder  plates.  This  improper  fit  could 
lead  to  fretting  and  corrosion  damage  of 
the  upper  wing  ladder  plates.  Such 
damage,  if  not  detected  and  corrected, 
could  result  in  displacement  of  the 
adjacent  channel  seals  and  consequent 
reduced  lightning  strike  protection  of 
the  fuel  tanks. 

Explanadon  of  Relevant  Service 
Information 

The  manufactiu^r  has  issued 
Bombardier  Service  Bulletin  S.B.  8-57- 
41,  Revision  'A',  dated  July  28,  1999, 
whicb  describes  procedures  for  a  one- 
time detailed  visual  inspection  to  detect 
damage  (i.e.,  fretting  and/or  corrosion) 
of  the  ladder  plates  and  access  cover 
areas  of  the  upper  surface  of  the  wings. 
The  service  bulletin  also  describes 
procedures  for  installing  new  0.103  inch 
diameter  O-ring  seals.  AccompUshment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
TCCA  classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-99-20,  dated 
July  20, 1999,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regidations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piu^uant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Difierences  Between  Proposed  AD  and 
Service  Bulletin 

Operators  should  oote  that,  although 
the  Bombardier  service  bulletin 
specifies  that  the  manufactiuer  may  be 
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contacted  for  ( lisposition  of  certain 
conditions,  th  s  proposal  would  require 
the  repair  of  tl  lose  conditions  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Additionadl;  r,  operators  should  note 
that,  the  Boml  ardier  service  bulletin 
does  not  provi  de  procedures  for  repair 
of  damage  within  certain  limits. 
However,  this  proposed  AD  would 
require  the  re;  air  of  damage  that  is 
detennined  to  be  within  certain  limits; 
the  repair  wou  Id  be  required  to  be 
accomplished  !in  accordance  with  the 
Structure  Repair  Manual  (SRM). 

Cost  Impact 

The  FAA  estimates  that  235  airplanes 
of  U.S.  registrjf  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  woric  hours  per 
airplane  to  accjomplish  the  proposed 
inspection  and  installation  and  that  the 
average  labor  ^te  is  $60  per  work  hour. 
Based  on  thesa  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  b^  $84,600,  or  $360  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  y  5t  accomplished  any  of 
the  proposed  nequirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  thi  )se  actions  in  the  futiu-e  if 
this  AD  were  i  lot  adopted. 

Regulatory  Impact 

The  regulati  3ns  proposed  herein 
would  not  hav  b  a  substantial  direct 
effect  on  the  S  ates,  on  the  relationship 
between  the  ni  itional  Government  and 
the  States,  or  en  the  distribution  of 
power  and  res]  )onsibilities  among  the 
various  levels  if  government.  Therefore, 
it  is  determine  d  that  this  proposal 
would  not  hav  b  federalism  implications 
under  Executive  Order  13132. 

For  the  reasc  ins  discussed  above,  I 
certify  that  thi  ;  proposed  regulation  (1) 
is  not  a  "signij  icant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  i  ule"  under  the  DOT 
Regulatory  Pol  icies  and  Procedures  (44 
FR  11034,  Feb  -uary  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  posrtive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Ad ,  A  copy  of  the  draft 
regulatory  eva  uation  prepared  for  this 
action  is  conta  ined  in  the  Rules  Docket. 
A  copy  of  it  m  ly  be  obtained  by  • 
contacting  the  Rules  Docket  at  the 
location  provii  led  imder  the  caption 
ADDRESSES. 

List  of  Subject^  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Borabardier,  Inc.  (Formerly  de  Havilland, 
Inc.):  Docket  99-NM-371-AD. 

Applicability:  Model  DHC-fl-100,  -200, 
and  -300  series  airplanes,  having  serial 
numbers  003  through  528  inclusive  and  531; 
certificated  in  any  category. 

Note  t:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  of  the  upper  wing 
ladder  plates,  which  could  result  in 
displacement  of  the  adjacent  channel  seals 
and  consequent  reduced  lightning  strike 
protection  of  the  fuel  tanks,  accomplish  the 
following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  detailed 
visual  inspection  to  detect  damage  (i.e., 
fretting  and/or  corrosion)  of  the  ladder  plates 
and  access  cover  areas  of  the  upper  surface 
of  the  wings  in  accordance  with  paragraph 
III.  A.,  III.B.,  or  III.C,  as  applicable,  of  the 
Accomplishment  Instructions  of  Bombardier 
Service  Bulletin  S.B.  8-57-41,  Revision  'A', 
dated  July  28,  1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  sis  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
maybe  required." 


(1)  If  no  damage  is  detected,  prior  to 
further  flight,  install  new  0.103-inch 
diameter  O-ring  seals  in  accordance  with 
paragraph  III.A.,  III.B.,  or  III.C.,  as  applicable, 
of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(2)  If  any  damage  is  detected  that  is  within 
the  limits  specified  in  the  Structure  Repair 
Manual  (SRM),  prior  to  further  flight,  repair 
the  damage  in  accordance  with  the  SRM,  and 
install  new  0.103-inch  diameter  O-ring  seals 
in  accordance -with  paragraph  III.A.,  III.B.,  or 
III.C.,  as  applicable,  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(3)  If  any  datmage  is  detected  that  is  outside 
the  limits  specified  in  the  SRM,  prior  to 
further  flight,  repaipCn  accordance  with  a 
method  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate,  and  install 
new  0.103-inch  diameter  O-ring  seals. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  sjifety  may  be 
used  if  approved  by  the  Manager,  New  York 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Fhght  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-9&- 
20.  dated  July  20,  1999. 

Issued  in  Renton,  Washington,  on  February 
4,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-3133  Filed  2-9-00;  8:45  am] 
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SUMMARY:  This  document  proposes  the 
supersedure  of  two  existing 
airworthiness  directives  (AD), 
applicable  to  certain  Airbus  Model 
A3 20  series  airplanes,  that  currently 
require  modification  of  the  rear  spar 
web  of  the  wing  and  cold  expansion  of 
certain  attachment  holes  for  the  forward 
pintle  fitting  and  certain  holes  at  the 
actuating  cylinder  anchorage  of  the 
main  landing  gear  (MLG).  This  proposed 
action  would  add  a  requirement  for 
repetitive  inspections  to  detect  fatigue 
cracking  in  certain  areas  of  the  rear  spar 
of  the  wing,  and  corrective  action,  if 
necessary.  This  proposed  action  would 
also  provide  for  optioned  terminating 
action  for  the  requirements  of  this  AD. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  fatigue 
cracking,  which  may  lead  to  reduced 
structural  integrity  of  the  wing  and  the 
MLG. 

DATES:  Comments  must  be  received  by 
March  13,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
99-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-99-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-99-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  April  26,  1993,  the  FAA  issued 
AD  93-08-15,  amendment  39-8563  (58 
FR  27923,  May  12,  1993),  applicable  to 
certain  Airbus  Model  A320  series 
airplanes,  which  requires  modification 
of  the  rear  spar  web  of  the  wing. 

On  December  21,  1993,  the  FAA 
issued  AD  93-25-13,  amendment  39- 
8777  (59  FR  1903,  January  13,  1994),^ 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  which  requires 
cold  expansion  of  certain  attachment 
holes  for  the  forward  pintle  fitting  and 
certain  holes  at  the  actuating  cylinder 
anchorage  of  the  main  landing  gear 
(MLG). 

Those  actions  were  prompted  by  the 
results  of  fatigue  testing  conducted  by 
the  manufacturer.  The  requirements  of 
those  ADs  are  intended  to  prevent 
fatigue  cracking,  which  may  lead  to 
reduced  structural  integrity  of  the  wing 
and  MLG. 

Actions  Since  Issuance  of  Previous 
Rules 

Since  the  issuance  of  AD  93-08-13 
and  AD  93-25-13,  the  Direction 
Generale  de  I'Aviation  Civile  (DGAC), 
which  is  the  airworthiness  autority  for 
France,  has  advised  the  FAA  that  cracks 
were  found  on  a  Model  A320  series 
airplane  despite  compliance  with  the 
requirements  of  those  ADs.  Investigation 


by  the  manufactiu^r  provided  further 
indication  that  an  airplane  on  which  the 
modifications  required  by  that  AD  were 
instsdled  could  experience  cracking 
prior  to  reaching  the  design  life  limits 
of  the  airplane.  In  response  to  these 
findings,  the  DGAC  mandated  repetitive 
ultrasonic  inspections  to  detect  fatigue 
cracks  on  the  rear  spar  to  ensure  the 
structural  integrity  of  the  airplane. 

Subsequent  analysis  of  the  results  of 
the  ultrasonic  inspections  indicated  that 
reducing  the  inspection  threshold  for 
selected  holes  would  ensure  the 
structural  integrity  of  the  area  and 
prevent  the  need  for  extensive  repairs  of 
the  wing  inner  rear  spar. 

Explanation  of  Relevant  Service 
Information 

Airbus  issued  Service  Bulletin  A320- 
57-1088,  dated  September  30, 1996; 
Revision  01,  dated  September  17,  1997; 
and  Revision  02.  dated  July  29,  1999. 
This  service  bulletin  describes 
procedures  for  repetitive  ultrasonic 
inspections  to  detect  cracking  of  the  rear 
spar  of  the  wing  in  the  area  of  holes  for 
the  attachment  of  the  gear  rib,  the 
forward  pintle  fitting,  and  the  MLG 
actuating  cylinder  anchorage.  Revision 
02  specifies  a  reduced  threshold  for  the 
initial  inspection  of  certain  holes  [holes 
52  through  55  (actuating  cylinder 
anchorage)  and  holes  82,  83,  87,  and  88 
(gear  support  rib)];  the  compliance  time 
for  the  initial  inspection  of  the 
remaining  32  holes  is  unchanged. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously  is  intended  to 
adequately  address  the  identified  unsafe 
condition.  The  DGAC  classified  Airbus 
Service  Bulletin  A320-57-1088  as 
mandatory  and  issued  French 
airworthiness  directive  1999-264- 
135(B),  dated  June  30.  1999,  in  order  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  France. 

Airbus  also  issued  Service  Bulletin 
A320-57-1089,  dated  December  22, 
1996,  Revision  01,  dated  April  17, 1997; 
and  Revision  02,  dated  November  6, 
1998.  This  service  bulletin  describes  a 
modification  of  all  affected  fastener 
holes  in  the  rear  spar  of  the  wing.  The 
modification  involves  a  cold  re- 
expansion  of  the  holes  in  the  rear  spar 
of  the  wing  for  the  attachment  of  gear 
rib  5,  the  forward  pintle  fitting,  and  the 
actuating  cylinder  anchorage;  cold 
expansion  of  the  pintle  fitting  and  gear 
rib  5;  and  installation  of  interference  fit 
fasteners  into  the  rear  spar  and  gear  rib 
5  while  maintaining  a  clearance  fit  in 
the  actuating  cylinder  anchorage  and 
pintle  fitting.  This  service  bulletin 
specifies  that  the  modification  would 
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eliminate  the  [need  for  the  repetitive 
ultrasonic  ins  aections  specified  by 
Airbus  Servicte  Bulletin  A320-57-1088. 
It  would  also  aliminate  the  need  for  the 
modification  specified  by  Airbus 
Service  Bulletin  A320-5 7-1004  and  the 
cold  expansion!  specified  bv  Airbus 
Service  Bulletin  A320-57-1060,  if 
accomplished  prior  to  the  accumulation 
of  12.000  tota  flight  cycles. 

FAA's  Conciii  sions 

This  airplai  le  model  is  manufactured 
in  France  andl  is  type  certificated  for 
operation  in  tne  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviatjon  Regulations  (14  CFR 
21.29)  and  th^  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  <  irworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situatio  a  described  above.  The 
FAA  has  exan  lined  the  findings  of  the 
DGAC,  reviev  ed  all  available 
information,  <  nd  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  it  at  are  certificated  for 
operation  in  t  le  United  States. 

Explanation  cf  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  tha  is  likely  to  exist  or 
develop  on  ot  ler  airplanes  of  the  same 
type  design  re  gistered  in  the  United 
States,  the  pre  posed  AD  would 
supersede  AD  93-08-15  and  AD  93-25- 
13  to  continut  to  require  modification  of 
the  wing  rear  spar  web  and  cold 
expansion  of  i  lertain  attachment  holes 
for  the  forwar  i  pintle  fitting  and  certain 
holes  at  the  ac  tuating  cylinder 
anchorage  of  \  he  MLG.  The  proposed 
AD  would  add  a  requirement  for 
repetitive  ultrasonic  inspections  to 
detect  fatigue  cracking  in  certain  areas 
of  the  wing  re  a  spar,  and  repair  of 
cracking.  This  proposed  AD  also  would 
provide  for  of  tional  terminating  action 
for  the  inspec  ions  proposed  by  this  AD. 

Difference  Bei  ween  Proposed  Rule  and 
Service  Bullel  in 

Operators  s  lould  note  that,  although 
Service  Bullel  in  A320-57-1088 
specifies  that  ;he  manufacturer  may  be 
contacted  for  i  repair  if  cracks  are 
found,  this  proposal  would  require  the 
repair  of  thos<  i  cracks  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA  or  the 
DGAC  (or  its  delegated  agent).  In  light 
of  the  type  of  repair  that  would  be 
required  to  address  the  identified  unsafe 
condition,  and  in  consonance  with 
existing  bilataral  airworthiness 
agreements,  tie  FAA  has  determined 
that,  for  this  p  roposed  AD,  a  repair 
approved  by  t  le  FAA  or  the  DGAC 


would  be  acceptable  for  compliance 
with  this  proposed  AD. 

Cost  Impact 

There  are  approximately  126 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD. 

Subsequent  to  the  issuance  of  AD  93- 
08-15  and  AD  93-25-13,  the  FAA 
reviewed  the  figure  it  used  in 
calculating  the  labor  rate  relevant  to  the 
required  AD  activities.  In  order  to 
account  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  has  found 
it  appropriate  to  increase  the  labor  rate 
used  in  these  calculations  from  $55  per 
work  hour  to  $60  per  work  hour.  The 
economic  impact  information,  below, 
has  been  revised  to  reflect  this  increase 
in  the  specified  hourly  labor  rate. 

It  takes  approximately  60  work  hours 
per  airplane  to  accomplish  the 
modification  of  the  rear  spar  web  of  the 
wing,  as  required  by  AD  93-08-15  and  ' 
retained  in  this  AD,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
modification  on  U.S.  operators  is 
estimated  to  be  $3,600  per  airplane. 

It  takes  approximately  600  work  hours 
per  airplane  to  accomplish  the  cold 
expansion  of  certain  holes  associated 
with  the  MLG,  as  required  by  AD  93- 
25-13  and  retained  in  this  AD,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  are  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  cold  expansion  on  U.S. 
operators  is  estimated  to  be  $36,000  per 
airplane. 

The  inspection  that  is  proposed  in 
this  AD  action  would  take 
approximately  24  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $181,440,  or 
$1,440  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  specified  in  this  proposed  AD,  it 
would  take  approximately  750  work 
hours,  at  an  average  labor  rate  of  $60  per 
work  hour.  The  required  parts  would 
cost  $27,036;  $30,595;  or  $32,727; 
depending  on  the  airplane 
configuration.  Based  on  these  figures, 
the  cost  per  airplane  of  the  optional 
terminating  action  proposed  by  this  AD 


is  estimated  to  be  $72,036;  $75,595;  or 
$77,727. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  emd 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels"  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendments  39-8563  (58  FR 
27923,  May  12. 1993)  and  39-8777  (59 
FR  1903,  January  13,  1994)  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Airbus  Industrie:  Docket  98-NM-99-AD. 
Supersedes  AD  93-08-15,  Amendment 
39-8563;  and  AD  93-25-13,  Amendment 
39-8777. 

Applicability:  Model  A320  seri=^s  airplanes, 
certificated  in  any  category,  except  those  on 
which  Airbus  Modification  24591  (Airbus 
Service  Bulletin  A320-57-1089,  dated 
December  22,  1996;  Revision  01,  dated  April 
17,  1997;  or  Revision  02,  dated  November  6, 
1998)  has  been  accomplished. 
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Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modiRed, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
certain  areas  of  the  reai  spar  of  the  wing, 
which  may  lead  to  reduced  structural 
integrity  of  the  wing  and  the  main  landing 
gear  (MLG),  accomplish  the  following: 

Restatement  of  Actions  Required  by  AD  93- 
08-15 

(a)  For  airplanes  having  manufacturer's 
serial  numbers  (MSN)  003  through  008 
inclusive,  and  010  through  021  inclusive: 
Prior  to  the  accumulation  of  12,000  total 
flight  cycles,  or  within  500  flight  cycles  after 
June  11, 1993  (the  effective  date  of  AD  93- 
08-15,  amendment  39-8563),  whichever 
occurs  later,  modify  the  inner  rear  spar  web 
of  the  wing  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A320-57-1004, 
Revision  01,  dated  September  24, 1992,  or 
Revision  02,  dated  June  14,  1993. 

Restatement  of  Actions  Required  by  AD  93- 
25-13 

(b)  For  airplanes  having  MSN's  002 
through  051  inclusive:  Prior  to  the 
accumulation  of  12,000  total  flight  cycles,  or 
within  2,000  flight  cycles  after  February  14, 
1994  (the  effective  date  of  AD  93-25-13, 
amendment  39-8777),  whichev*  occurs 
later,  accomplish  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A32O-57-1060,  dated  December  8, 
1992;  or  Revision  02,  dated  December  16, 
1994. 

(1)  Perform  a  cold  expansion  of  all  the 
attachment  holes  for  the  forward  pintle 
fitting  of  the  MLG,  except  for  the  holes  that 
are  for  taper-lok  bolts. 

(2)  Perform  a  cold  expansion  of  the  holes 
at  the  actuating  cylinder  anchorage  of  the 
MLG. 

Note  2:  Accomplishment  of  the  cold 
expansion  in  accordance  with  Airbus  Service 
Bulletin  A320-57-1060,  Revision  01,  dated 
April  26, 1993,  is  also  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (b)  of  this  AD. 

New  Actions  Required  by  This  AD 

(c)  For  all  airplanes:  Perform  an  ultrasonic 
inspection  to  detect  cracking  of  the  rear  spar 
of  the  wing,  in  accordance  with  Airbus 
Service  Bulletin  A32O-57-1088,  Revision  02, 
dated  July  29, 1999;  at  the  applicable  time 
specified  by  paragraph  (c)(1)  or  (c)(2)  of  this 
AD.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  3,600  flight  cycles. 


(1)  For  airplanes  on  which  the  actions 
specified  by  Airbus  Service  Bulletin  A320- 
57-1004,  Revision  02,  dated  June  14,  1993, 
or  earlier  version;  and  Airbus  Service 
Bulletin  A320-57-1060.  Revision  02,  dated 
December  16, 1994,  or  earlier  version;  have 
been  accomplished:  Perform  the  inspection 
of  all  applicable  fastener  holes  within  12,000 
flight  cycles  after  accomplishment  of  the 
service  bulletins,  or  within  750  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(2)  For  airplanes  on  which  the  actions 
specified  by  Airbus  Modification  20740  and 
Airbus  Service  Bulletin  A320-57-1060, 
Revision  02,  dated  December  16, 1994,  or 
earlier  version,  have  been  accomplished;  or 
on  which  Airbus  Modifications  20740, 
20741,  and  20796  have  been  accomplished: 
Perform  the  inspections  at  the  locations  and 
applicable  times  specified  by  paragraphs 
(c)(2)(i)  and  (c)(2)(ii)  of  this  AD. 

(i)  Perform  the  inspection  of  left  and  right 
fastener  holes  52  to  55,  82,  83,  87,  and  88; 
located  in  the  rear  spar  of  the  wing;  prior  to 
the  accumulation  of  17,300  total  flight  cycles, 
or  within  750  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later.  If 
any  cracking  is  found,  prior  to  further  flight, 
accomplish  the  requirements  of  paragraph 
(c)(2)(ii)ofthisAD. 

(ii)  Except  as  required  by  paragraph 
(c)(2)(i)  of  this  AD:  Perform  the  inspection  of 
all  fastener  holes  located  in  the  rear  sfiar  of 
the  wing  that  are  not  identified  in  paragraph 
(c)(2)(i)  of  this  AD  prior  to  the  accumulation 
of  20,000  total  flight  cycles,  or  within  200 
flight  cycles  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

Note  3:  Accomplishment  of  the  actions 
specified  by  Airbus  Service  Bulletin  A320-    . 
57-1088,  dated  September  30.  1996,  or 
Revision  01,  dated  September  17,  1997,  prior 
to  the  effective  date  of  this  AD  is  acceptable 
for  compliance  with  the  requirements  of  the 
initial  inspection  required  by  paragraph  (c)  of 
this  AD. 

(d)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (c)  of  this 
AD:  Prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116,  FAA,  Transport  Airplane 
Directorate;  or  the  DGAC  (or  its  delegated 
agent).  For  a  repair  method  to  be  approved 
by  the  Manager,  International  Branch,  ANM- 
116.  as  required  by  this  paragraph,  the 
Manager's  approval  letter  must  specifically 
reference  this  AD. 

Optional  Terminating  Action 

(e)  Modification  of  all  specified  fastener 
holes  in  the  rear  spar  of  the  wing  in 
accordance  with  Airbus  Service  Bulletin 
A320-57-1089,  dated  December  22,  1996; 
Revision  01,  dated  April  17,  1997;  or 
Revision  02,  dated  November  6,  1998; 
constitutes  terminating  action  for  the 
ultrasonic  inspections  required  by  this  AD. 
Such  modification,  if  accomplished  prior  to 
the  accumulation  of  12,000  total  flight  cycles, 
constitutes  terminating  action  for  the  actions 
required  by  paragraphs  (a)  and  (b)  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
93-25-13;  amendment  39-8777,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Pennits  ^ 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  S:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-264- 
135(B),  dated  June  30,  1999. 

Issued  in  Renton,  Washington,  on  February 
4.  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(PR  Doc.  00-3132  Filed  2-9-00;  8:45  am] 
BILUNQ  CODE  4910-1»-U 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 
RIN  3038-AB51 

Minimum  Financial  Requirements  for 
Futures  Commission  Merchants  and 
Introducing  Brokers;  Amendments  to 
the  Restrictions  on  ttte  Withdrawal  of 
Equity  Capital  from  a  Futures 
Commission  Merchant  and  to  the 
Percentage  Deduction  (i.e.,  Haircut) 
Applied  to  the  Value  of  Equity 
Securities  Collateralizing  Secured 
Demand  Notes  Included  in  Adjusted 
Net  Capital  by  a  Futures  Commission 
Merchant  or  Introducing  Broker 

AGENCY:  Commodity  Futures  Trading 
Commission. 


ACTION:  Proposed  rules. 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  proposing  to  amend  several 
provisions  of  its  Regulation  1.17,  which 
governs  the  minimum  financial 
requirements  imposed  upon  futures 
commission  merchants  ("FCMs")  and 
introducing  brokers  ("IBs").  Ihe 
proposal  would:  ease  the  restrictions 
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imposed  upoi  i  the  withdrawal  of  equity 
capital  from  an  FCM;  increase  the 
percentage  deduction  (i.e..  "haircut") 
applied  to  thd  value  of  equity  seciu-ities 
pledged  as  collateral  for  secured 
demand  note^  that  are  included  in  the 
adjusted  net  qapital  of  an  FCM  or  IB; 
and  delete  a  reference  to  a  section  of  the 
Securities  ana  Exchange  Commission's 
("SEC")  capitd  rule  that  has  been 
repealed. 

The  Commi  ssion  believes  that  the 
current  restriotion  on  the  withdrawal  of 
equity  capital  I  that  is  based  on  a 
percentage  of  ihe  amount  of  funds  an 
FCM  is  required  to  segregate  or  set  aside 
for  customers  pnay  be  unnecessary  in 
light  of  other  early  warning  capital 
standards  anq  the  degree  of  surveillance 
carried  out  byi  SROs  over  their  member 
FCMs.  The  prbposed  amendment 
increasing  the  haircut  applied  to  equity 
seciuities  ple<  Iged  as  collateral  for 
secured  dema  ad  notes  would  provide 
greater  confor  mity  between  the 
Commission's  capital  rules  and  the 
capital  rules  c  f  the  SEC. 
DATES:  Comm  snts  must  be  received  on 
or  before  March  13.  2000. 

ADDRESSES:  C  jmments  should  be 
mailed  to  Jeai  A.  Webb,  Secretary, 
Commodity  F  itures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  N.W..  Washington, 
D.C.  20581.  Id  addition,  comments  may 
be  sent  by  faci  imile  to  (202)  418-5521, 
or  by  electron  c  mail  to 
secretary@cftt  gov.  Reference  should  be 
made  to  "Minimum  Financial 
Requirements  for  Futures  Commission 
Merchants  ani  i  Introducing  Brokers — 
Equity  Capita  ." 

FOR  FURTHER  INFORMATKM  CONTACT: 
Henry  ).  Mate  :ki,  Financial  Audit  and 
Review  Branc  i.  Commodity  Futxires 
Trading  Comi  lission,  300  S.  Riverside 
Plaza,  Room  1600-N,  Chicago,  IL  60606; 
telephone  (31  I)  886-3217;  electronic 
mail  hmateck.  @cftc.gov:  or  Gary  C. 
Miller,  Associate  Chief  Accountant, 
Division  of  Ti^ding  and  Markets, 
Commodity  F  itures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Strt  et,  N.W.,  Washington, 
D.C.  20581;  te  lephone  (202)  418-5461; 
electronic  mail  gmiller@cftc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Restrictions  on  the  Withdrawal  of 
Equity  Capital  From  a  Futures 
Commission  Merchant 

A.  Backgroun  1 

Commissioi  i  Regiilation  1.17(e) ' 
prohibits  the  '  vithdrawal  of  equity 


'  Comniissiun  r  lies  cited  herein  can  be  found  at 
17  CFRCh.  1(199  1). 


capital  bom  an  FCM  ^  to  redeem  or  to 
repurchase  shares  of  stock  of  the  FCM, 
to  pay  dividends,  or  to  make  an 
tuisecured  advance  or  loan  to  a 
stockholder,  partner,  sole  proprietor  or 
employee  of  the  FCM  if,  after  giving 
effect  to  the  withdrawal  and  to  certain 
other  specified  withdrawals  and 
payments,  the  FCM's  adjusted  net 
capital  would  be  less  than  the  greatest 
of: 

(1)  $300,000  (120  percent  of  the 
$250,000  minimum  adjusted  net  capital 
requirement); 

(2)  Seven  percent  of  the  customer 
funds  required  to  be  segregated  or  set 
aside  pursuant  to  the  Commodity 
Exchange  Act  ("Act")  and  Commission 
regulations,  ^  (hereinafter  collectively 
referred  to  as  the  "customer  segregated 
and  secured  amount"); 

(3)  120  percent  of  the  amount  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  which 
the  FCM  is  a  member;  or 

(4)  For  an  FCM  that  is  also  a  securities 
broker  or  dealer  registered  with  the 
Securities  and  Exchange  Commission 
("SEC"),  the  amount  of  net  capital 
specified  in  SEC  Rule  15c3-l(e)  (17  CFR 
240.15c3-l(e)). 

The  Joint  Audit  Committee  ("JAC") 
has  petitioned  the  Commission  to 
amend  the  restriction  in  (2)  above  to 
permit  the  withdrawal  of  equity  capital 
from  an  FCM  provided  that,  after  giving 
effect  to  the  withdrawal,  the  FCM's 
adjusted  net  capital  is  in  excess  of  six 
percent  of  the  customer  segregated  and 
secured  amount.  *  The  JAC's  petition 
did  not  address  the  other  withdrawal 
restrictions  listed  above. 

In  its  petition,  the  JAC  stated  that 
prohibiting  capital  withdrawals  that 


2  The  prohibition  against  withdrawal  of  equity 
capital  set  forth  in  Regulation  1.17(e)  applies  to 
both  FCMs  and  IBs.  The  restriction  requires 
consideration  of  both  the  minimuni  dollar  amount 
of  net  capital  required  for  both  types  of  registrants 
($250,000  for  FCMs  and  $30,000  for  IBs)  and.  just 
for  FCMs,  the  amount  of  funds  required  to  be 
segregated  and  set  aside  for  FCMs'  customers.  For 
purposes  of  this  proposal,  only  the  restriction  on 
FCMs  need  be  addressed  since  the  change  relates 
only  to  the  percentage  applied  to  the  amount  of 
funds  required  to  be  segregated  and  set  aside  for 
customers. 

^  Before  applying  the  percentage  capital  factor, 
the  amount  required  to  be  segregated  or  set  aside 
is  reduced  by  the  market  value  of  commodity 
options  purchased  by  customers  on  or  subject  to  the 
rules  of  a  contract  market  or  a  foreign  board  of  trade 
for  which  the  full  premiums  have  been  paid: 
provided,  however,  that  the  option  premium 
deduction  for  each  customer  is  limited  to  the 
amount  of  customer  funds  and  the  foreign  futures 
and  foreign  options  secured  amounts  in  such 
customer's  account(s). 

*  The  JAC  is  comprised  of  representatives  of  the 
audit  and  compliance  departments  of  the  self- 
regulatory  organizations  ("SROs")  and  National 
Futures  Association.  The  )AC  coordinates  the 
industry's  audit  and  ongoing  surveillance  activities 
to  promote  a  uniform  framework  of  self-regulation. 


result  in  an  FCM  having  adjusted  net 
capital  that  is  less  than  seven  percent  of 
the  customer  segregated  and  seciu^d 
amount  is  an  unnecessary  regulatory 
burden.  In  support  of  its  position,  the 
JAC  claimed  that  other  provisions  of  the 
Commission's  regulations  also  impose 
effective  restraints  on  the  excessive 
withdrawal  of  capital  from  an  FCM  by 
an  equity  holder.  Specifically,  the  JAC 
noted  that:  (1)  FCMs  are  required  to 
maintain  minimum  adjusted  net  capital 
of  at  least  four  percent  of  the  customer 
segregated  and  secured  amount  fluids 
requirements  in  order  to  operate  and  to 
handle  customer  positions  and  funds; 
(2)  the  Commission's  "early  warning" 
notice  and  financial  reporting 
requirements  provide  the  Commission 
and  the  FCMs'  designated  self- 
regulatory  organizations  ("DSRO")  with 
the  ability  to  monitor  the  financial 
condition  and  operations,  including 
capital  withdrawals,  of  an  FCM  that 
fails  to  maintain  adjusted  net  capital  at 
a  level  that  exceeds  six  percent  of  the 
customer  segregated  and  secured 
amount;  and  (3)  the  Commission's  debt- 
equity  ratio  requirement  imposes  an 
effective  restraint  on  the  excessive 
withdrawal  of  equity  capital. 

Furthermore,  the  JAC  stated  that  the 
changes  it  requested  would  provide 
greater  harmony  between  the 
Commission's  capital  rules  and  the 
capital  rules  of  the  SEC.  In  this  regard, 
the  JAC  noted  that  the  SEC's  capital 
rules  permit  withdrawals  of  capital  from 
a  broker  or  dealer  provided  that,  after 
giving  effect  to  the  withdrawal,  the 
broker's  or  dealer's  net  capital  equals  or 
exceeds  the' SEC's  early  warning  level. 
Each  of  the  reasons  set  forth  by  the  JAC 
is  discussed  below. 

B.  Proposed  Rule  Amendments 

After  careful  consideration  of  the 
JAC's  petition  and  the  issues  that  the 
petition  presents,  the  Commission  is 
proposing  to  amend  Regulation  1.17(e) 
to  permit  equity  capital  withdrawals 
provided  that,  after  giving  effect  to  the 
withdrawals,  the  FCM's  adjusted  net 
capital  is  in  excess  of  six  percent  of  the 
customer  segregated  and  secured 
amount.  The  Commission  is  not 
proposing  to  amend  any  of  the  other 
capital  withdrawal  restrictions  set  forth 
in  the  regulation. 

An  FCM  is  required  to  maintain 
minimum  adjusted  net  capital  of  the 
greatest  of:  (A)  $250,000;  (B)  four 
percent  of  the  customer  segregated  «nd 
secured  amount;  (C)  the  amount  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  which  it 
is  a  member;  or  (D)  for  securities  brokers 
and  dealers,  the  amount  of  net  capital 
required  by  SEC  Rule  15c3-l(a)  (17  CFR 


Federal  Register  /  Vol.  65,  No.  28  /  Thiirsday,  February  10,  2000  /  Proposed  Rules 


6571 


240.15c3-l{a)).  FCMs  that  are  members 
of  commodity  exchanges  must  comply 
with  the  net  capital  requirements  of 
those  exchanges,  which  are  required  to 
be  at  least  as  stringent  as  the 
Commission's.  ^  Generally,  FCMs  that 
handle  customer  accounts  are  required 
to  maintain  adjusted  net  capital  in 
excess  of  four  percent  of  the  customer 
segregated  and  secured  amount. 

An  FCM  that  is  not  in  compliance 
with  the  minimum  net  capital 
requirement  must  transfer  all  customer 
accounts  and  inunediately  cease  doing 
business  as  an  FCM.  ^  Therefore,  each 
FCM  must  ensure  that  a  capital 
withdrawal  does  not  cause  the  FCM's 
adjusted  net  capital  to  fall  below  four 
percent  of  the  customer  segregated  aad 
secured  amount. 

In  addition,  the  Commission's  "early 
warning"  notice  and  financial  reporting 
requirements  deter  excessive  equity 
withdrawals.  Commission  Regulation 
1.12(b)(2)  requires  an  FCM  to  notify  its 
DSRO  and  the  Commission  in  writing  if 
its  adjusted  net  capital  does  not  equal  or 
exceed  six  percent  of  the  customer 
segregated  and  secured  amount.  These 
early  warning  notices  must  be  filed 
within  five  business  days  of  the  FCM's 
adjusted  net  capital  falling  below  the 
early  warning  level.  Moreover, 
Commission  Regulation  1.12(g)(2) 
requires  an  FCM  to  give  the  Commission 
written  notice  at  least  two  business  days 
prior  to  a  planned  withdrawal  of  equity 
capital  if  the  withdrawal  would  reduce 
excess  net  capital  by  30  percent  or  more 
from  that  most  recently  reported  in  a 
financial  report  filed  with  the 
Commission. 

An  FCM  that  hits  the  early  warning 
trigger  is  also  required  to  file  a  financial 
report  on  Form  1-FR-FCM  with  the 
Commission  and  its  DSRO  as  of  the 
close  of  the  month  during  which  its 
adjusted  net  capital  does  not  exceed  the 
early  warning  level  and  for  each  month 
thereafter  until  three  successive  months 
have  elapsed  during  which  its  adjusted 
net  capital  is  at  all  times  equal  to  or  in 
excess  of  the  early  warning  level.  ^  This 
early  warning  notice  is  intended  to 
bring  to  the  Commission's  and  DSRO's 
attention  firms  that  should  be  subjected 
to  closer  monitoring  because  of  their 
minimal  regulatory  capital. 

Furthermore,  the  Commission's  "debt- 
equity  ratio"  requirement  also  limits  the 
amoimt  of  capital  that  may  be 
withdrawn  from  an  FCM.  Commission 
Regulation  1.17(d)  prohibits  the 
withdrawal  of  capital  bom  an  FCM  if, 
after  giving  effect  to  the  withdrawal,  the 


FCM's  equity  capital  would  be  less  than 
30  percent  of  its  debt-equity  total. " 

Finally,  setting  the  capital  withdrawal 
limit  at  the  Commission's  early  warning 
level  is  supported  by  the  capital 
withdrawal  rules  adopted  by  the  SEC  for 
securities  brokers  or  dealers  that 
compute  their  minimum  net  capital 
requirement  in  accordance  with  the 
SEC's  "alternative"  method. »  SEC  Rule 
15c3-l(e)(2)(vi)  (17  CFR  240.15c3- 
l(e)(2)(vi))  prohibits  a  capital 
withdrawal  from  a  broker  or  dealer  that 
computes  its  minimiun  net  capital 
requirement  under  the  alternative 
method  if,  after  giving  effect  to  the 
withdrawal,  the  broker's  or  dealer's 
minimum  net  capital  would  be  less  than 
five  percent  of  the  aggregate  debit  items 
as  determined  by  the  Reserve  Formula. 
The  SEC's  early  warning  requirement 
for  such  brokers  and  dealers  is  also  set 
at  five  percent  of  aggregate  debit 
items. '° 

n.  Equity  Securities  Pledged  as 
Collateral  for  Secured  Demand  Notes 

A.  Background 

Commission  Regulation  1.17(h)  sets 
forth  the  minimum  requirements  for 
satisfactory  subordination  agreements. 
An  FCM  or  IB  may  enhance  its 
regulatory  capital  by  borrowing  cash 
piu^uant  to  subordinated  loan 
agreements  or  by  accepting  secured 
demand  notes.  A  secured  demand  note 
must  be  collateralized  by  cash  or  readily 
marketable  securities.  "  The  securities 
collateralizing  a  secured  demand  note 


=  See  Regulations  1.17(a)(2)(i)  and  1.52. 
"See  Regulation  1.17(a)(4). 
'  See  Regulation  1.12(b)(4). 


8  Equity  capital  is  defined  by  Regulation 
1.17(d)(1)  to  include  certain  loans  subject  to 
qualifying  satisfactory  subordination  agreements 
and  the  following: 

(1)  In  the  case  of  a  corporation,  the  sum  of  its  par 
or  stated  value  of  capital  stock,  paid  in  capital  in 
excess  of  par.  retained  earnings,  unrealized  profit 
and  loss,  and  other  capital  accounts: 

(2)  In  the  case  of  a  partnership,  the  sum  of  its 
capital  accounts  of  partners  (inclusive  of  such 
partners'  commodity  interest  and  securities 
accounts  subject  to  the  provisions  of  Rule  1.17(e) 
concerning  restrictions  on  writhdrawals  of  equity 
capital),  and  unrealized  profit  and  loss:  and 

(3)  In  the  case  of  a  sole  proprietorship,  the  sum 
of  its  capital  acconnts  and  unrealized  profit  and 
loss. 

"Debt-equity  total"  is  defined  by  Regulation 
1.17(d)(2)  and  encompasses  equity  capital  as 
defined  above  plus  loans  subject  to  satisfactory 
'  subordination  agreements  that  do  not  qualify  as 
equity  capital  under  Regulation  1.17(d)(1). 

»SEC  Rule  15c3-l(a)(l)(ii)  (17  CFR  240.15c3- 
l(a)(ll(ii))  requires  a  securities  broker  or  dealer 
computing  its  minimum  net  capital  requirement 
under  the  alternative  method  to  maintain  minimum 
net  capital  of  not  less  than  the  greater  of  $250,000 
or  2  percent  of  aggregate  debit  items  computed  in 
accordance  with  the  Formula  for  Determination  of 
Reserve  Requirement  for  Brokers  and  Dealers 
(Exhibit  A  to  Rule  15c3-3). 

'017  CFR  240.17a-ll(c)(2). 

"The  value  of  the  collateral,  after  applicable 
haircuts,  must  exceed  the  full  outstanding  face 
amount  of  the  secured  demand  note. 


are  subject  to  percentage  deductions 
(i.e.,  haircuts)  to  provide  protection 
against  a  potential  decrease  in  the 
market  values  of  the  seciuities. 
Commission  regulations,  however,  do 
not  specify  the  specific  haircuts  to  be 
applied.  Instead,  the  Commission's 
regulations  provide  that  an  FCM  or  IB 
must  apply  the  haircuts  that  are  set  forth 
in  SEC  Rule  15c3-l(c)(2)(vi)  (17  CFR 
240.  15c3-l(c)(2)(vi)),  which  are  the 
haircuts  that  a  broker  or  dealer  must 
apply  to  securities  that  it  includes  in  its 
capital  computation. 

when  the  Commission  adopted  its 
current  capital  rules  in  September  1978, 
the  haircut  for  an  equity  security  under 
SEC  Rule  15c3-l(c)(2)(vi)  was  30 
percent.  Therefore,  an  FCM  or  IB  was 
required  to  apply  a  30  percent  haircut 
to  an  equity  security  collateralizing  a 
secured  demand  note. '  ^ 

In  December  1992,  the  SEC  amended 
its  capital  rules.  As  part  of  these 
amendments,  the  SEC  amended  Rule 
15c3-l(c)(2)(vi)  by  reducing  the  haircut 
on  equity  seciuities  from  30  percent  to 
15  percent.  "  Since  the  Commission's 
capital  rules  incorporated  the  haircuts 
in  SEC  Rule  15c3-l(c)(2)(vi),  the 
Commission's  capital  rules  were 
effectively  amended  and  the  haircut 
applied  to  equity  securities 
collateralizing  a  secured  demand  note 
was  reduced  from  30  percent  to  15 
percent.  In  the  December  1992 
amendments,  however,  the  SEC  also 
explicitly  retained  the  30  percent 
haircut  on  equity  securities 
collateralizing  secured  demand  notes 
included  in  adjusted  net  capital  by 
brokers  or  dealers.  Thus,  an  unintended 
difference  developed  between  the 
Commission's  capital  rules  and  the 
capital  rules  of  the  SEC.  The  difference 
stems  bom  the  Commission 
incorporating  the  SEC's  regulation 
imposing  haircuts  on  securities  that  a 
broker  or  dealer  includes  in  its  capital 
computation  (Rule  15c3-l(c)(2)(vi))  as 
opposed  to  the  regulation  imposing 
haircuts  on  securities  that  a  broker  or 
dealer  receives  as  collateral  for  a 
secured  demand  note  that  was 
contributed  as  capital  (Rule  15c3-ld) 
(17CFR240.15c3-l(d)). 

B.  Proposed  Rule  Amendment 

The  Commission  attempts  to 
maintain,  to  the  extent  practicable, 
uniformity  between  its  capital  rules  and 
those  of  the  SEC.  Uniform  capital  rules 
more  readily  permit  dually-registered 
FCMs  (i.e.,  FCMs  that  are  also  SEC- 
registered  securities  brokers  or  dealers) 
that  comply  with  the  Commission's 


'2  43  FR  39956  (September  8,  1978). 
'3  57  FR  56984  (December  2,  1992). 
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Commission  Regulation  1.17(c)(5)(v) 
requires  an  F(  :M  or  IB,  in  computing  its 
adjusted  net  cipital,  to  apply  haircuts  to 
tions  carried  in  the  FCM's 
or  IB's  propri«  tary  accounts  and  to 
securities  pur  :hased  with  customer 

required  to  be  segregated 
separate  accounts.  The 
regulation  dir  sets  the  FCM  or  IB  to 
apply  the  spe<  ific  haircut  percentages 
that  are  set  foi  th  in  SEC  Rule  15c3- 

•  Kjuity  securities  and  Rule 
15c3-l(c){2){\ii)  (17  CFR  240.15c3- 
l(c)(2)(vii))  fo  ■  non-marketable 
securities,  or  1  lule  15c3-l(f)  (17  CFR 
240.  15c3-l(f]  I  for  dually  registered 
seciuities  brolers  or  dealers  and  FCMs 
that  compute  heir  minimum  net  capital 
requirements  n  accordance  with  the 
SEC's  "alternative,  or  aggregate  debit 
items,"  method. 

In  Decembe  ■  1992,  the  SEC  amended 
its  capital  rules  by,  among  other  things, 
revising  the  se  curities  haircuts  that  a 
broker  or  deali  tr  subject  to  the 
alternative  caj  ital  method  had  to  apply 
to  seciu-ities  p  isitions  in  the  broker's  or 
dealer's  propr  etary  accounts. 
Specifically,  the  amendments  made  the 
haircuts  consi  tent  regardless  of  the 
method  that  a  sroker  or  dealer  used  in 
computing  its  minimum  net  capital.  The 
SEC  effected  the  revisions  by 
consolidating  he  haircuts  in  Rule  15c3- 
1(f)  into  Rules  15c3-l(c}(2)(vi)  and 
15c3-l(c)(2)(v  i)  and  repealingl5c3-l(f). 
Accordingly,  t  le  Commission  proposes 
deleting  the  reference  to  Rule  15c3-l{f) 
initsRulel.i:'(c){5)(v). 

IV.  Related  Mi  itters 


A.  Regulatory 

The  Regulatbry 
("RFA"),  5  U. 
agencies,  in  proposing 
the  impact  of 
businesses 
amendments 
affect  FCMs 
has  previously 


The 


;  aid 


flexibility  Act 

Flexibility  Act 
C.  601-611,  requires  that 
rules,  consider 
t|iose  rules  on  small 

proposed  rule 
4iscussed  herein  would 
IBs.  The  Commission 
determined  that,  based 


upon  the  fiduciary  nature  of  FCM/ 
customer  relationships,  as  well  as  the 
requirement  that  FCMs  meet  minimum 
financial  requirements,  FCMs  should  be 
excluded  from  the  definition  of  small 
entity,  i* 

With  respect  to  IBs,  the  Commission 
stated  that  it  is  appropriate  to  evaluate 
within  the  context  of  a  particular  rule 
whether  some  or  all  IBs  should  be 
considered  to  be  small  entities  and,  if 
so,  to  anedyze  the  economic  impact  on 
such  entities  at  that  time.'^  The 
proposed  technical  amendment  to 
Regulation  1.17(c)(5){v)  and  the 
proposed  amendment  to  Regulation 
1.17(e)  easing  the  restriction  on  the 
withdrawal  of  equity  capital  from  an 
FCM  do  not  impose  additional 
requirements  on  an  IB.  The  proposed 
amendment  to  Regulation  1.17(h)(l)(iii) 
increasing  the  haircut  on  equity 
securities  submitted  as  collateral  for  a 
secured  demand  note  may  impact  an 
IB's  financial  operations.  The  proposal, 
however,  conforms  the  Commission's 
rules  to  those  of  the  SEC  and  restores 
the  haircut  to  its  previous  level  prior  to 
the  SEC  amendment  of  its  capital  rules 
in  December  1992.  Thus,  on  behalf  of 
the  Conunission,  the  Chairman  certifies 
that  the  proposed  rule  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  Commission,  however, 
invites  comments  from  registered  FCMs 
or  IBs  who  believe  that  the  proposed 
amendments  would  have  a  significant 
impact  on  their  operations. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(PRA),  44  U.S.C.  3501  ef  seq.  (Supp.  I 
1995),  requires  federal  agencies 
(including  the  Commission)  to  review 
rules  and  rule  amendments  to  evaluate 
the  information  collection  biuden  that 
they  impose  on  the  public.  The 
Commission  believes  that  paragraphs 
(c)(5)(v),  (e)(l)(ii),  and  (h)(l)(iii)  of  Rule 
1.17,  as  proposed,  do  not  impose  an 
information  collection  bvu-den  on  the 
public. 

List  of  Subjects  in  17  CFR  Part  1 

Brokers,  Commodity  futures. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular.  Sections  4f,  4g  and  8a(5) 
thereof,  7  U.S.C.  6d,  6g  and  12a(5),  the 
Commission  hereby  proposes  to  amend 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 


■M?  FR  18618,  18619-18620  (April  30.  1982). 
'5  48  FR  35248,  35275-78  (August  3,  1983). 


PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  2a,  4,  4a,  6.  6a. 
6b,  6c,  6d,  6e,  6f,  6g,  6h,  61,  6j.  6k.  61,  6in, 
6n,  6o,  6p,  7,  7a,  7b,  8,  9,  12,  12a,  12c,  13a, 
13a-l,  16.  16a,  19,  21,  23,  and  24. 

2.  Section  1.17  is  amended  by  revising 
paragraphs  (c)(5)(v),  (e)(l)(ii),  and 
(h)(l)(iii)  to  read  as  follows: 

§1.17    Minimum  financial  requirements  for 
futures  commission  merchants  and 
introducing  brokers. 

***** 

(c)  *  *  * 

(5)  *  *  * 

(v)  In  the  case  of  securities  and 
obligations  used  by  the  applicant  or 
registrant  in  computing  net  capital,  and 
in  the  case  of  a  futures  commission 
merchant  with  securities  in  segregation 
pursuant  to  Section  4d(2)  of  the  Act  and 
these  regulations  which  were  not 
deposited  by  customers,  the  percentages 
specified  in  Rule  240.15c3-l(c)(2)(vi)  of 
the  Seciu"ities  and  Exchange 
Conunission  (17  CFR  240.15c3- 
l(c)(2)(vi))  ("securities  haircuts")  and 
100  percent  of  the  value  of 
"nonmarketable  seciu^ities"  as  specified 
in  Rule  240.15c3-l(c)(2)(vii)  of  the 
Securities  and  Exchange  Commission 
(17  CFR  240.15c3-l(c)(2){vii)); 
***** 

(e)  *  *  * 

(1)  *  *  * 

(ii)  For  a  futures  commission 
merchant  or  applicant  therefor,  6 
percent  of  the  following  amoimt:  The 
customer  funds  required  to  be 
segregated  pursuant  to  the  Act  and  the 
regulations  in  this  part  and  the  foreign 
futures  or  foreign  options  secured 
amount,  less  the  market  value  of 
commodity  options  purchased  by 
customers  on  or  subject  to  the  rules  of 
a  contract  market  or  a  foreign  board  of 
trade  for  which  the  full  premiums  have 
been  paid:  Provided,  however,  That  the 
deduction  for  each  customer  shall  be 
limited  to  the  amount  of  customer  funds 
in  such  customer's  account(s)  and 
foreign  futures  and  foreign  options 
seciued  amounts; 
***** 

(h)*  *  * 

(1)  *  *  * 

(iii)  The  term  "collateral  value"  of  any 
securities  pledged  to  secure  a  secured 
demand  note  means  the  market  value  of 
such  securities  after  giving  effect  to  the 
percentage  deductions  specified  in  Rule 
240.15c3-ld(a)(2)(iii)  of  the  Securities 
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and  Exchange  Commission  (17  CFR 
240.15c3-ld(a)(2)(iii)). 


Issued  in  Washington  D.C.  on  February  3, 
2000  by  the  Conunission. 
Catherine  D.  Dixon, 
Assistant  Secretary  of  the  Commission. 
[FR  Doc.  00-2917  Filed  2-9-00;  8:45  am) 
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UBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 
[Docket  No.  RM  99-7A] 

Exemption  to  Prohibition  on 
Circumvention  of  Copyright  Protection 
Systems  for  Access  Controi 
Technologies 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Extension  of  initial  comment 

period  and  reply  comment  period. 

Expansion  of  fileformats  acceptable  for 

electronic  submission  of  comments. 

summary:  The  Copyright  Office  is 
extending  the  comment  period  and  the 
reply  comment  period  in  the  rulemaking 
on  possible  exemptions  to  the 
prohibition  against  circiunvention  of 
technological  measures  that  control 
access  to  copjrrighted  works.  The  Office 
is  also  expanding  the  list  of  formats  in 
which  acceptable  comments  may  be 
submitted  electronically. 
DATES:  Written  comments  are  due 
February  17,  2000.  Reply  comments  are 
due  March  20,  2000. 
ADDRESSES:  Submissions  by  electronic 
mail'  should  be  made  to 
"1201@loc.gov".  See  SUPPLEMENTARY 
INFORMATION  section  for  file  formats  and 
other  information  about  electronic 
filing.  If  delivered  by  hand,  comments 
should  be  delivered  to  the  Office  of  the 
General  Counsel,  Copyright  Office,  LM- 
403,  James  Madison  Memorial  Building, 
101  Independence  Avenue,  S.E., 
Washington,  DC.  If  deUvered  by  mail, 
comments  should  be  addressed  to  David 
O.  Carson,  General  Counsel,  Copyright 
GC/I&R,  P.O.  Box  70400,  Southwest 
Station,  Washington,  DC  20024.  See 
SUPPLEMENTARY  INFORMATION  section  for 
information  about  formats  of 
submissions. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  O.  Carson,  General  Counsel, 
Charlotte  Douglass,  Principal  Legal 
Advisor,  or  Robert  Kasimic,  Senior 
Attorney  Advisor,  Copyright  GC/I&R, 
P.O.  Box  70400,  Southwest  Station, 


Washington,  DC  20024.  Telephone  (202) 
707-8380;  telefax  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION:  On 
November  24,  1999,  the  Copyright 
Office  published  a  Notice  of  Inquiry 
seeking  comment  in  connection  with  a 
rulemaking  pm-suant  to  section 
1201(a)(1)  of  the  Copyright  Act,  17 
U.S.C.  1201(a)(1),  which  provides  that 
the  Librarian  of  Congress  may  exempt 
certain  classes  of  works  from  the 
prohibition  against  circumventing  a ' 
technological  measure  that  controls 
access  to  a  copjrighted  work.  64  FR 
66139  (November  24, 1999).  Comments 
were  due  on  February  10,  2000;  reply 
comments  were  due  on  March  13,  2000. 

The  Office  has,  however,  received  a 
request  for  a  one-week  extension  of  the 
filing  deadline  for  initial  comments. 
Moreover,  the  Office  has  already 
received  a  number  of  comments 
submitted  in  electronic  form,  and  a 
number  of  those  comments  have  not  met 
the  format  requirements  for  electronic 
submissions.  The  Office  has,  therefore, 
decided  to  extend  the  deadlines  for 
filing  of  initial  and  reply  comments  by 
one  week  in  order  to  accommodate  the 
request  for  additional  time  and  in  order 
to  provide  those  persons  who  have 
submitted  comments  in  unacceptable 
formats  an  opportiuiity  to  correct  their 
submissions. 

The  new  deadlines  are:  February  17, 
2000  for  initial  comments  and  March 
20,  2000  for  reply  comments. 

As  stated  in  the  Notice  of  Inquiry,  the 
Office  will  be  placing  all  comments  and 
reply  comments  that  are  submitted  in 
electronic  form  on  its  website  (http:// 
lcweb.loc.gov/copyright/1201).  Because 
of  this,  the  Office  prefers  that  comments 
and  reply  comments  be  submitted  in 
electronic  form.  The  Office  has  already 
received  a  large  number  of  comments  in 
this  form,  and  many  have  not  been  in 
acceptable  formats.  The  Notice  of 
Inquiry  required  that  comments  sent  by 
e-mail  must  be  sent  in  the  form  of  a 
MIME  attachment  to  an  e-mail  message, 
and  the  attachment  must  be  in  a  single 
file  in  either  (1)  Adobe  Portable 
Dociunent  File  (PDF)  format  (preferred); 
(2)  Microsoft  Word  Version  7.0  or 
earlier;  or  (3)  WordPerfect  7  or  earlier. 
It  also  stated  that  comments  may  be 
submitted  in  electronic  form  on  3.5-inch 
write-protected  diskettes  or  in 
traditional  written  (hard  copy  print) 
form. 

The  Office  has  received  some 
complaints  that  restricting  electronic 
comments  to  these  three  proprietary 
formats  (Adobe  PDF,  Microsoft  Word 
and  WordPerfect)  has  created 
difficulties  for  some  persons  who  wish 
to  submit  comments  electronically.  The 


Office  is.  therefore,  expanding  the  list  of 
acceptable  formats  for  comments  in 
electronic  form.  If  submitted  by  e-mail, 
such  comments  must  still  be  submitted 
as  MIME  file  attachments  to  e-mail 
messages.  Whether  submitted  by  e-mail 
or  on  diskettes,  comments  may  also  be 
submitted  in  ASCII  text  file  format  or 
RTF  (Rich  Text  File)  format. 

Concern  has  also  been  expressed 
about  the  requirement  that  comments 
include  not  only  the  name  of  the  person 
making  the  submission,  but  also  the 
submitter's  mailing  address,  telephone 
number,  telefax  number  and  e-mail 
address.  All  comments  submitted  in 
electronic  form  will  be  posted  on  the 
Office's  website,  and  some  persons 
making  comments  may  prefer  that  such 
personal  information  not  be  made 
available  on  the  Internet.  The  Office  is, 
therefore,  amending  the  requirements 
relating  to  identifying  information  that 
must  be  included  in  a  comment.  At  the 
same  time  it  is  affirming  that  the  filer's 
name  must  be  on  a  conunent.  Persons 
submitting  electronic  comments  in 
electronic  form  must  also  include,  in  the 
e-mail  message  to  which  the  comment  is 
attached  or  in  a  cover  letter 
accompanying  the  diskette,  all  such 
identifying  iniormation.  Persons 
submitting  comments  in  traditional 
written  form  should  note  that  the  Office 
may  post  some  or  all  of  those  comments 
on  its  website:  therefore,  such  persons 
who  do  not  wish  to  have  such 
identifying  information  made  available 
on  the  website  should  include  that 
information  in  a  separate  cover  letter 
accompanying  the  comments. 

The  Office  is  amending  its 
instructions  concerning  formats  for 
comments  as  follows: 

Comments  and  reply  comments  may 
be  submitted  in  electronic  form,  in  one 
of  the  following  formats: 

1-Ifby  electronic  mail:  Send  to 
"1201@loc.gov"  a  message  containing 
the  name  of  the  person  making  the 
submission,  his  or  her  title  and 
organization  (if  the  submission  is  on 
behalf  of  an  organization),  mailing 
address,  telephone  niunber,  telefax 
number  (if  any)  and  e-mail  address.  The 
message  should  also  identify  the 
document  clearly  as  either  a  comment 
or  reply  comment.  The  document  itself 
must  be  sent  as  a  MIME  attachment,  and 
must  be  in  a  single  file  in  either:  (1) 
Adobe  Portable  Document  File  (PDF) 
format  (preferred);  (2)  Microsoft  Word 
Version  7.0  or  earlier;  (3)  WordPerfect  7 
or  earlier;  (4)  ASCII  text  file  format;  or 
(5)  Rich  Text  File  (RTF)  format. 

2.  If  by  regular  mail  or  hand  delivery: 
Send,  to  the  appropriate  address  listed 
above,  two  copies  of  the  comment,  each 
on  a  3.5-inch  write-protected  diskette. 
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labeled  with  tae  name  of  the  person 
making  the  submission  and,  if 
applicable,  hia  or  her  title  and 
organization.  Hither  the  document  itself 
or  a  cover  lettar  must  also  include  the 
name  of  the  parson  making  the 
submission,  he  or  her  title  and 
organization  (if  the  submission  is  on 
behalf  of  an  organization),  mailing 
address,  telephone  nimiber,  telefax 
number  (if  an\i|)  and  e-mail  address  (if 
any).  The  document  itself  must  be  in  a 
single  file  in  either  (1)  Adobe  Portable 
Document  File  (PDF)  format  (preferred); 
(2)  Microsoft  Word  Version  7.0  or 
earUer;  (3)  WordPerfect  Version  7  or 
earher;  (4)  ASCU  text  file  format;  or  (5) 
Rich  Text  File  (RTF)  format. 

3.  If  by  print  only:  Anyone  who  is 
unable  to  subn  it  a  comment  in 
electronic  fonr  should  submit  an 
original  and  fiiteen  paper  copies  by 
hand  or  by  mail  to  the  appropriate 
address  listed  Above.  It  may  not  be 
feasible  for  thai  Office  to  place  these 
comments  on  iis  website. 

All  written  mmments  (in  electronic  or 
nonelectronic  form)  should  contain  the 
name  of  the  person  making  the 
submission,  hip  or  her  title  and 
organization  (if  the  submission  is  on 
behalf  of  an  organization),  mailing 
address,  telepnone  number,  telefax 
number  (if  any!  and  e-mail  address  (if 
any).  All  writte  n  comments  must  at  a 
minimum  cont  un  the  name  of  the 
person  making  the  submission. 

The  Office  ni  is  aheady  received  some 
comments  desi  piated  as  "reply 
comments."  Pe  rsons  submitting 
comments  shoi  ild  note  that  a  comment 
should  not  be  designated  as  a  "reply 
comment"  unless  submitted  in  response 
to  one  or  more  Initial  conmients  made 
by  other  persons.  Moreover,  reply 
comments,  which  are  now  due  on 
March  20,  200( ,  should  not  be 
submitted  until  after  the  February  17, 
2000  deadline  for  submission  of  initial 
comments. 

Dated:  Fehmar  /  8,  2000. 
David  O.  Carson 
General  Counsel. 
[FR  Doc,  0O-320(  I  Filed  2-9-00;  8:45  am) 

BILUNG  CODE  1410-  10-P 


DEPARTMENliOF  DEFENSE 

48  CFR  Part  2l|5 

Defense  Federal  Acquisition 
Regulation  Supplement;  Profit  Policy 


agency: 

ACTION:  Advance 
rulemaking  anc 
meeting. 


Depar^ent  of  Defense  (DoD). 
notice  of  proposed 
notice  of  public 


summary:  The  Acting  Director  of 
Defense  Procurement  is  soliciting 
comments  from  both  government  and 
industry  personnel  regarding  potential 
changes  to  the  profit  poUcy  specified  in 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS).  The 
changes  would  increase  the  emphasis 
placed  on  technical  risk  as  a  factor  in 
developing  objective  profit  amounts. 
DoD  will  conduct  a  public  meeting  to 
discuss  the  potential  changes  as  well  as 
the  comments  received  in  response  to 
this  notice. 

DATES:  Public  Meeting:  The  public 
meeting  will  be  conducted  at  the 
address  shown  below  on  February  23, 
2000,  from  9:00  a.m.  to  12:00  p.m.,  local 
time. 

Submission  of  Names  of  Expected 
Attendees:  The  names  of  individuals 
expected  to  attend  the  public  meeting 
should  be  submitted  to  the  point  of 
contact  shown  below  no  later  than 
February  18,  2000,  4:00  p.m.,  local  time. 

Submission  of  Comments:  Written 
comments  on  the  potential  DFARS 
changes  should  be  submitted  to  the 
address  shown  below  no  later  than 
February  17,  2000. 

ADDRESSES:  Public  Meeting:  The  public 
meeting  will  be  conducted  at  the 
Headquarters,  Defense  Logistics  Agency, 
Command  Conference  Room  (Room 
2419),  8725  John  J.  Kingman  Road,  Fort 
Belvoir,  Virginia. 

Submission  of  Names  of  Expected 
Attendees:  The  names  of  individuals 
expected  to  attend  the  public  meeting 
should  be  submitted  to  Mr.  Robert 
Bemben,  by  telephone.  FAX,  mail,  or  e- 
mail  at  the  phone  number  or  address 
specified  below.  Walk-in  attendance 
will  be  accommodated.  However,  pre- 
registration  is  desired,  as  the  names  of 
pre-registrants  will  be  provided  to 
building  security  to  facilitate  building 
access. 

Submission  of  Comments:  Interested 
parties  should  submit  written  comments 
to:  Mr.  Robert  Bemben,  PDUSD  (AT&L) 
DP/CPF,  3060  Defense  Pentagon, 
Washington,  DC  20301-3060.  E-mail 
comments  should  be  sent  to 
bembenrj&acq.osd.mil.  Comments 
should  be  accompanied  by  supporting 
rationale  for  any  proposed  changes. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Bemben,  by  telephone  at  (703) 
695-9764;  by  FAX  at  (703)  693-9616;  or 
by  e-mail  at  bembenrj&acq.osd.mil. 
SUPPLEMENTARY  INFORMATION: 

A.  Draft  Materials 

The  potential  changes  to  the  DFARS 
are  available  in  draft  form  electronically 
in  Microsoft  Word  6.0  text  format  at  the 
Cost,  Pricing,  and  Finance  Office 


Internet  Home  Page:  http:// 
www.acq.osd.mil/dp/cpf. 

Note:  The  draft  changes  do  not  reflect  a 
proposed  rule;  they  are  provided  for 
information  and  discussion  purposes  only. 

Paper  copies  may  be  obtained  from 
the  point  of  contact  specified  herein. 

B.  Background 

Section  813  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(Public  Law  106-65)  directed  the 
Secretary  of  Defense  to  review  the  DoD 
profit  guidelines  to  consider  whether 
appropriate  modifications,  such  as 
placing  increased  emphasis  on  technical 
risk  as  a  factor  for  determining 
appropriate  profit  margins,  would 
provide  an  increased  profit  incentive  for 
contractors  to  develop  and  produce 
complex  and  innovative  new 
technologies. 

Section  813  further  required  the 
Secretary  of  Defense  to  make  any 
changes  to  the  profit  guidelines  that  the 
Secretary  determines  to  be  necessary 
and  to  report  to  Congress  on  the  results 
of  the  review. 

A  review  of  the  DoD  profit  policy  has 
identified  potential  changes  to  the 
DFARS  that  would  increase  the 
emphasis  placed  on  technical  risk  as  a 
factor  in  developing  objective  profit 
amounts.  The  purpose  of  this  notice  is 
to  provide  the  public  with  a  preliminary 
indication  of  changes  under 
consideration,  and  to  solicit  comments 
and  suggestions  on  those  changes.  After 
consideration  of  the  comments 
submitted  in  writing  and  those  offered 
at  the  public  meeting,  the  Director  of 
Defense  Procurement  may  submit  a  draft 
proposed  rule  to  the  Defense 
Acquisition  Regulations  (DAR)  Council 
for  consideration.  The  DAR  Council  Will 
publish  any  resulting  proposed  rule  for 
additional  public  comments. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

(FR  Doc.  00-3141  Filed  2-9-00;  8:45  am] 

nUJNG  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  252 
[DFARS  Case  99-0025] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contract 
Drawings,  Maps,  and  Specifications 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Acting  Director  of 
Defense  Procurement  is  proposing  to 
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amend  the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
revise  a  clause  used  in  construction 
contracts.  The  revised  clause  would 
explicitly  allow  the  Govenunent  to 
himish  drawings  and  specifications  to 
construction  contractors  in  electronic 
form  and  would  require  construction 
contractors  to  reproduce  and  print 
contract  drawings  and  specifications  as 
needed. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before  April 
10,  2000,  to  be  considered  in  the 
formation  of  the  final  rul9. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the 
proposed  rule  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Amy 
WilUams,  PDUSD  (AT&L)DP{DAR),  IMD 
3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
(703) 602-0350. 

E-mail  comments  submitted  via  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil 

Please  cite  DFARS  Case  99-D025  in 
all  correspondence  related  to  this 
proposed  rule.  E-mail  correspondence 
should  cite  DFARS  Case  99-D025  in  the 
subject  line. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  (703)  602-0288. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD  uses  the  clause  at  DFARS 
252.236-7001,  Contract  Drawings, 
Maps,  and  Specifications,  in  fixed-price 
construction  contracts.  The  clause 
presently  states  that  the  Government 
will  provide  five  sets  (unless  another 
quantity  is  specified)  of  large-scale 
drawings  and  specifications  to  the 
contractor  without  charge;  or,  at  the 
Government's  option,  may  furnish  the 
contractor  with  one  set  of  reproducibles, 
or  half-size  drawings.  This  rule 
proposes  to  revise  the  clause  to  speciiy 
that  the  Government  will  provide  one 
set  of  large-scale  drawings  and 
specifications  to  the  contractor  in 
electronic  or  paper  media,  as  chosen  by 
the  contracting  officer,  and  that  the 
contractor  will  reproduce  and  print 
contract  drawings  and  specifications  as 
needed. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 


Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  reproduction  and  printing 
of  contract  drawings  and  specifications 
normedly  does  not  constitute  a 
significant  cost,  and  the  contractor  can 
include  this  cost  in  the  contract  price. 
Therefore,  DoD  has  not  performed  an 
initial  regulatory  flexibility  analysis. 
DoD  invites  comments  from  small 
businesses  and  other  interested  parties. 
DoD  also  will  consider  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  in  accordance  with  5 
U.S.C.  610.  Such  comments  should  be 
submitted  separately  and  should  cite 
DFARS  Case  99-D025. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  252 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  Part  252  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  252  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Gliapter  1. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  Section  252.236-7001  is  revised  to 
read  as  follows: 

252.236-7001    Contract  Drawings,  Maps, 
and  Specifications. 

As  prescribed  in  236.570(a),  use  the 
following  clause: 

Contract  Drawings,  Maps,  and  Specifications 
(XXX  2000) 

(a)  The  Government — 

(1)  Will  provide  to  the  Contractor,  without 
charge,  one  set  of  large-scale  contract 
drawings  and  specifications,  except 
publications  incorporated  into  the  technical 
provisions  by  reference;  and 

(2)  Will  provide  the  drawings  and 
specifications  in  electronic  or  paper  media, 
as  chosen  by  the  Contracting  Officer. 

(b)  The  Contractor  shall — 

(1)  Check  all  drawings  furnished 
immediately  upon  receipt; 

(2)  Compare  all  drawings  and  verify  the 
figures  before  laying  out  the  work; 

(3)  Promptly  notify  the  Contracting  Officer 
of  any  discrepancies; 

(4)  Be  responsible  for  any  errors  that  might 
have  been  avoided  by  complying  with  this 
paragraph  (b);  and 

(5)  Reproduce  and  print  contract  drawings 
and  specifications  as  needed. 


(c)  In  general — 

(1)  Lai^e-scale  drawings  shall  govern 
small-scale  drawings;  and 

(2)  The  Contractor  shall  follow  figures 
marked  on  drawings  in  preference  to  scale 
measurements. 

(d)  Omissions  from  the  drawings  or 
specifications  or  the  misdescription  of  details 
of  work  that  are  manifestly  necessary  to  carry 
out  the  intent  of  the  drawings  and 
specifications,  or  that  are  customarily 
performed,  shall  not  relieve  the  Contractor 
from  performing  such  omitted  or 
misdescribed  details  of  the  work.  The 
Contractor  shall  perform  such  details  as  if 
fully  and  correctly  set  forth  and  described  in 
the  dravtrings  and  sp>ecifications. 

(e)  The  work  shall  conform  to  the 
specifications  and  the  contract  drawings 
identified  on  the  following  index  of 
drawings: 

Title 
File 

Drawing  No. 
(End  of  clause) 

[FR  Doc.  00-2942  Filed  2-09-00;  8:45  am] 

BILLING  CODE  SOOIMM-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[I.D.  020200A] 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Herring  Fishery; 
Scoping  Process 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commercer 

ACTION:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement  (SEIS)  and  notice  of  scoping 
process;  request  for  comments. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council) 
announces  its  intent  to  prepare  an 
amendment  to  the  Fishery  Management 
Plan  (FMP)  for  Atlantic  Herring  {Clupea 
harengus)  and  to  prepare  an  SEIS,  if 
necessary,  to  analyze  the  impacts  of  any 
proposed  management  measures.  The 
Atlantic  States  Marine  Fisheries 
Commission  (Commission),  under  the 
authority  of  the  Atlantic  Coastal 
Fisheries  Cooperative  Management  Act, 
may  also  prepare  an  amendment  to  its 
Interstate  Fishery  Management  Plan  for 
Atlantic  Sea  Herring.  The  Council  and 
the  Commission  also  formally  annoimce 
a  public  process  to  determine  the  scope 
of  alternatives  to  be  addressed  in  the 
SEIS.  The  piupose  of  this  notification  is 
to  alert  the  interested  public  of  the 
commencement  of  the  scoping  process 
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and  to  provid ;  for  public  participation 
in  compliancy  with  environmental 
documentatic*!  requirements. 

DATES:  The  C(  uncil  and  the 
Commission  \/ill  discuss  and  take 
scoping  comn  lents  at  public  meetings  in 
February  200(  i.  For  specific  dates  and 
times,  see  SUP  PLEMENTARY  INFORMATION. 
Written  scopi;  ig  conunents  must  be 
received  on  oi  before  5:00  pm.,  local 
time.  March  1 3,  2000. 

ADDRESSES:  The  Council  and  the 
Commission  will  take  scoping 
comments  at  Bublic  meetings  in  Maine, 
Massachusetts  Rhode  Island,  and  New 
Jersey.  For  specific  locations,  see 
SUPPLEMENTARY  INFORMATION.  Written 
comments  and  requests  for  copies  of  the 
scoping  document  and  other 
information  sftould  be  directed  to  Paul 
J.  HowEird,  Executive  Director,  New 
England  Fishary  Management  Coimcil, 
50  Water  Streit.  Newburyport,  MA 
01950.  telephone  (978)  465-0492,  or  to 
Jack  Ehmnigan,  Executive  Director, 
Atlantic  Statef  Marine  Fisheries 
Commission,  1444  Eye  Street  NW., 
Sixth  Floor.  Washington,  DC  20005, 
telephone  (2oi)  289-6400.  The  scoping 
document  is  accessible  electronically 
via  the  Intemat  at  http://www.nefmc.org 
(Council)  and  pttp://www.afmsc.org 
(Commission)!  Comments  may  also  be 
sent  via  facsir»ile  (fax)  to  (978)  465- 
3116.  Comments  will  not  be  accepted  if 
submitted  via  9-mail  or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishe  ry  Management  Council 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  At  antic  herring  fishery  is 
managed  as  or  e  stock  complex  along  the 
east  coast  froni  Maine  to  Cape  Hatteras, 
North  Carolinii,  although  evidence 
suggests  that  a  t  least  two  separate 
biological  stoacs  exist.  Generally,  the 
resource  has  been  divided  into  an 
inshore  Gulf  ol  Maine  and  an  offshore 
Georges  Bank^antucket  Shoals 
component.  Individual  spawning 
aggregations  h  ive  been  identified,  such 
as  the  Jeffreys  l.edge  component  of  the 
Gulf  of  Maine  stock,  but  quantitative 
data  on  the  relative  size  of  the 
aggregations  a  e  lacking.  A  peer- 
reviewed  assei  sment  of  the  Atlantic 
herring  coasta  stock  complex  was  last 
conducted  in    998.  This  assessment 
indicated  that  the  stock  complex  was  at 
a  high  biomasi  i  level  but  was 
underexploitei  1  in  1997.  An  update  of 
the  assessmen  based  on  1998  landings 
suggests  that  t  lese  conditions  still  exist 
in  the  fishery. 


The  Council  and  the  Commission 
adopted  management  measures  for  the 
herring  fishery  in  state  and  Federal 
waters  in  1999  and  NMFS  approved 
most  of  the  management  measures 
contained  in  the  Federal  FMP  on 
October  27, 1999.  While  the 
Commission's  measures  have  been 
adopted  by  the  states,  the  proposed  rule 
to  implement  the  Federal  Atlantic 
Herring  FMP  will  be  published  in  the 
Federal  Register  for  public  comment  in 
the  near  future.  A  final  rule  to 
implement  the  Federal  FMP  will  be 
published  shortly  after  the  close  of  the 
comment  period  on  the  proposed  rule. 
The  two  management  plans  contain 
similar  management  measures.  The 
plans  establish  total  allowable  catches 
(TACs)  levels  in  each  of  four 
management  areas.  In  state  waters  there 
are  spawning  area  restrictions  (under 
the  Commission  plan).  Both  plans        . 
include  limits  on  the  size  of  vessels  that 
can  take,  catch,  or  harvest  herring.  Each 
plan  includes  administrative  elements 
such  as  requirements  for  vessel,  dealer, 
and  processor  permits  and  reporting 
requirements.  A  control  date  of 
September  16,  1999,  was  established  for 
the  Atlantic  herring  fishery  in  Federal 
waters  (64  FR  50266,  September  16, 
1999).  The  potential  impacts  of  the 
control  date  are  discussed  in  the  control 
date  announcement. 

While  the  overall  TAG  level  for 
herring  is  more  than  twice  the  recent 
landing  levels,  the  proposed  TAG  for  the 
inshore  GxUf  of  Maine  component  is 
about  60  percent  of  the  landings  from 
this  area  in  1996  and  1997.  Some 
fishermen  believe  that  harvesting 
capacity  in  this  area  should  be  restricted 
to  avoid  problems  that  residt  from 
excess  fishing  capacity.  One  of  these 
problems  could  be  an  inefficient  "race 
to  fish"  as  increasing  niunbers  of  vessels 
try  to  catch  herring  before  the  TAG  is 
reached.  Additionally,  the  available 
TAG  in  this  area  will  likely  be  taken 
before  the  2000  fishing  year  is  over.  This 
could  disrupt  the  supply  of  herring  for 
various  markets.  As  more  vessels  enter 
the  fishery,  more  fishermen  would 
likely  fish  for  shorter  periods  of  time  in 
this  area.  In  other  management  areas, 
recent  catches  have  not  approached  the 
proposed  TACs.  One  objective  of  the 
management  plan  is  to  distribute  fishing 
effort  to  all  management  areas.  Catches 
in  Management  Area  2  (Cape  God  and 
south)  have  been  relatively  stable  over 
recent  years.  Catches  in  Management 
Area  3  (Georges  Bank)  increased  rapidly 
to  40  percent  of  the  proposed  TAG  from 
1997  to  1998.  These  areas  could  absorb 
more  fishing  effort. 

Management  of  many  fisheries  in  the 
Northeast  is  complicated  by  excess 


fishing  capacity,  which  makes  it 
difficult  to  reduce  fishing  mortality  to 
levels  necessary  for  stock  rebuilding. 
The  development  of  a  controlled  access 
system  for  the  Atlantic  herring  fishery 
that  would  allow  new  harvesting 
capacity  to  target  the  offshore  areas  but 
would  prevent  (find  for  one  area  slow) 
the  development  of  excess  capacity 
might  solve  the  problems  experienced 
in  these  fisheries. 

Options  Under  Consideration 

The  Goimcil  and  the  Commission  are. 
considering  a  wide  range  of  options  for 
the  fishery,  from — 

(1)  Continuing  open  access  in  each  of 
the  four  areas  in  which  the  fishery  takes 
place  and  continuing  with  the  area- 
specific  TACs  as  the  primary  control  on 
fishing  mortality  (the  No  Action 
Alternative);  to 

(2)  Introducing  one  of  a  variety  of 
controlled  access  systems  in  one  or 
more  of  these  areas,  coupled  with 
related  controls  on  fishing  mortality. 

The  capacity  controls  under 
consideration  may  work  in  the 
following  ways:  The  niunber  of  vessels 
permitted  to  fish  in  one  or  more  or  all 
of  the  Atlantic  herring  fishery  zones 
could  be  limited.  This  may  occur 
gradually  as  the  number  of  vessels 
fishing  in  each  area  and  their  catches  in 
that  area  approach  its  TAG.  Other 
options  that  will  be  examined  include 
closing  one  or  more  or  all  areas  to  new 
participants  before  fishing  harvest 
capacity  develops  that  exceeds  the  TAG 
for  a  given  area. 

The  elements  that  make  up  a 
controlled  access  system  will  also  be 
open  for  comment.  One  or  more  kinds 
of  permits  may  be  issued  to  one  or  more 
of  the  management  areas.  Qualification 
criteria  will  be  established  to  determine 
who  gets  a  permit  to  fish  in  one  or  more 
areas.  The  criteria  can  take  many 
different  forms.  For  example,  it  could  be 
based  on  catches  over  a  period  of  time, 
on  possession  of  another  permit,  or  on 
future  performance. 

A  controlled  access  system  may  also 
contain  other  means  of  managing  fishing 
mortality,  for  example,  implementing 
such  limits  on  fishing  effort  as  the 
number  of  days  vessels  can  fish,  catch 
limits,  or  gear  restrictions,  each  with  or 
without  the  TACs  now  in  place. 
Another  alternative  is  to  establish  an 
individual  quota  system.  Under  this 
system,  a  specific  share  of  the  TAG  is 
assigned  to  a  vessel,  person,  or 
community;  in  some  systems,  these 
shares  can  be  piuchased  or  traded. 
Because  of  possible  different  objectives 
for  each  management  area,  some 
elements  of  a  controlled  access  system     - 
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for  one  area  might  be  different  from 
those  in  another  area. 

Comments  Requested 

The  Council  and  the  Commission  are 
particularly  interested  in  answers  to  the 
following  questions: 

(1)  Should  there  be  a  limited  entry  or 
controlled  access  system  in  the  Atlantic 
herring  fishery? 

(2)  If  there  is  a  limited  entry  or 
controlled  access  system,  should  it  be 
adopted  for  the  entire  fishery  or  only  for 
certain  management  areas? 

(3)  When  should  the  limited  entry  or 
controlled  access  system  become 
effective?  Should  it  become  effective  on 
different  dates  in  different  areas? 

(4)  In  a  limited  entry  or  controlled 
access  system,  what  type  of 
qualification  criteria  should  be  used  to 
determine  who  receives  a  limited  entry 
permit?  For  example,  should  permits  be 
issued  based  on  past  landings  or  on  a 
vessel  holding  another  permit? 

(5)  If  past  landings  are  used  to 
determine  who  qualifies  for  a  permit, 
what  should  the  level  of  landings  be  to 
qualify?  What  is  the  appropriate  time 
period  to  be  examined? 

(6)  What  types  of  permit  categories 
should  be  considered?  For  example, 
should  there  be  directed  fishery  permits 
and  incidental  catch  permits,  or 
different  permits  for  different  gear 
types? 

(7)  Should  permits  be  freely 
transferable,  or  should  they  be  subject  to 
limits? 

(8)  Should  there  be  upgrading 
restrictions  on  permits? 

(9)  What  other  management  measiues, 
if  any,  should  be  included  in  the  limited 
entry  or  controlled  access  system?  For 
example,  should  days-at-sea  limits,  trip 
limits,  or  gear  restrictions  be  used  to 
further  control  effort? 

(10)  Should  an  individual  quota 
system  be  part  of  the  controlled  access 
program?  (Under  current  law,  an 
individual  quota  system  may  not  be 
submitted  to  the  Secretary  for  approval 
and  implementation  before  October  1, 
2000.)  If  an  individual  quota  system  is 
considered, — 

(a)  How  should  individual  fishing 
quotas  be  allocated? 

(b)  Should  they  be  allocated  to 
vessels,  individueds,  or  communities? 

(c)  Should  there  be  limits  on  the 
transferability  of  individual  fishing 
quotas? 

(d)  Should  there  be  limits  on  how 
much  quota  can  be  obtained  by  one 
permit  holder? 

(e)  How  should  present  and  historical 
participation  in  the  fishery  be 
considered? 

(f)  ff  an  individued  fishing  quota 
program  is  developed,  how  should 


effective  enforcement,  management,  and 
observer  coverage  be  provided,  and  how 
should  fees  to  recover  actual 
enforcement  and  management  costs  be 
structured? 

(g)  ff  an  individual  fishing  quota  is 
developed,  how  should  a  portion  of  the 
annual  harvest  be  allocated  to  entry 
level  fishermen,  small  vessel  owners, 
and  crew  members  who  do  not  qualify 
for  individual  quotas? 

(11)  What  communities  do  you  think 
would  be  most  affected  by  a  limited 
entry  program  for  Atlantic  herring?  How 
woiUd  they  be  affected? 

(12)  What  social  and/or  cultiual 
factors  within  these  conununities 
should  the  Council  consider  when 
developing  a  limited  access  program  for 
Atlantic  herring? 

(13)  What  do  you  think  are  the 
potential  social  impacts  (negative  and/ 
or  positive)  of  a  liinited  access  program 
for  Atlantic  herring? 

Scoping  Process 

All  persons  affected  by  or  otherwise 
interested  in  herring  fisheries 
management  are  invited  to  participate  in 
determining  the  scope  and  significance 
of  issues  to  be  analyzed  by  submitting 
written  comments  (see  ADDRESSES)  or  by 
attending  one  of  the  scoping  hearings. 
Scope  consists  of  the  range  of  actions, 
alternatives,  and  impacts  to  be 
considered.  Alternatives  include  the 
following:  Not  amending  the 
management  plan  (taking  no  action), 
developing  an  amendment  that  contains 
such  management  measiu«s  as  the  ones 
previously  mentioned  in  this  notice,  or 
other  reasonable  courses  of  action. 
Impacts  may  be  direct,  individual,  or 
ciunulative.  The  scoping  process  will 
also  identify  and  eliminate  from 
detailed  study  issues  that  are  not 
significant.  If,  after  the  scoping  process 
is  completed,  the  Council  proceeds  with 
the  development  of  an  amendment  to 
the  FMP,  the  Council  will  prepare  an 
SEIS  or  Environmental  Assessment,  as 
appropriate,  depending  on  the  nature  of 
the  amendment  to  be  developed.  The 
Council  and  the  Commission  will  hold 
public  hearings  to  receive  comments  on 
the  draft  amendment  and  on  the 
analysis  of  its  impacts  on  the  human 
environment. 

Public  Hearing  Schedule 

The  Coimcil  and  the  Commission  will 
discuss  and  take  scoping  comments  at 
public  meetings  as  follows: 

Tuesday,  February  22,  2000,  7  p.m.. 
Cape  May  Coimty  Extension  Office,  355 
Coiulhouse-South  Dennis  road,  Cape 
May  Coiulhouse,  New  Jersey.  Telephone 
(609)465-5115. 


Wednesday,  February  23,  2000,  1 
p.m..  Trade  Winds  Hotel,  2  Park  Drive. 
Rockland,  ME  04841.  Telephone  (207) 
596-6661. 

Thursday,  February  24,  2000,  3  p.m., 
Radisson  Airport  Hotel,  2081  i'ost  Road, 
Warwick,  RI  02886.  Telephone  (401) 
739-3000. 

Tuesday,  February  29,  2000,  3  p.m. 
King's  Grant  Iim,  Trask  Road,  Route 
128,  Exit  21N.  Danvers,  MA  01923. 
Telephone  (978)  774-6800. 

Special  Accommodations 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
this  meeting  date. 

Authoritjr:  16  U.S.C.  1801  et  seq. 
Dated:  February  4,  2000. 
Bruce  C.  Morehead, 

Aating  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-3005  Filed  2-9-00;  8:45  am) 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  000124018-0018-01;  I.D. 
122999  A] 

RIN  0648-AN38 

Rsheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Advance  Notice  of 
Proposed  Ruiemalcing  to  Establish  a 
Control  Date 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  request  for  comments. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  is 
considering  management  measures  to 
reduce  harvest  capacify  in  the  open 
access  portion  of  the  Pacific  Coast 
groundfish  fishery  in  Federal  waters  off 
Washington,  Oregon,  and  California. 
NMFS  has  previously  made  a  similar 
announcement  relating  to  the  limited 
entry  and  recreational  portions  of  the 
fishery.  This  dociunent  announces  a 
control  date  for  the  open  access  portion 
of  November  5,  1999,  and  is  intended  to 
promote  awareness  of  potential 
eligibility  criteria  for  future  access  to  the 
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open  access  p  irtion  of  the  Pacific  Coast 
groundfish  fia  dery.  The  announcement 
is  intended  tol  discourage  new  entries 
into  this  fishery  and  increased  fishing 
effort  based  on  economic  speculation 
while  the  Codncil  contemplates  whether 
and  how  access  should  be  controlled. 
Vessels  entering  the  fisheries  after 
November  5,  i999,  may  be  subject  to 
restrictions  different  from  those  that 
apply  to  vessas  in  the  fishery  prior  to 
November  5,  1999.  If  catch  history  is 
used  as  a  basil  for  futwe  participation 
or  allocation,  it  is  likely  that 
participation  in  the  fishery  after 
November  5,  1999,  would  not  count 
toward  future  allocations  or 
participation  in  a  Hmited  access 
scheme.  Becai^se  potential  eligibility 
criteria  for  future  management  measures 
may  be  based  pn  historical 
participation,  fishery  participants  may 
need  to  preserve  records  that 
substantiate  and  verify  their 
participation  m  the  groundfish  fishery 
in  Federal  wa^rs. 

DATES:  Comments  may  be  submitted  in 
writing  by  Match  13,  2000. 
ADDRESSES:  Comments  may  be  mailed  to 
Jim  Lone,  Chairman,  Pacific  Fishery 
Management  (Eouncil.  2130  SW  Fifth 
Avenue,  Suite|224,  Portland  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Pacific  Fishery  Management  Council  at 
503-326-6353;  or  Bill  Robinson  at  206- 
526-6140;  or  Svein  F«ugner  at  562- 
980-4000.        I 

SUPPLEMENTAF1Y  INFORMATION:  The 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  was  approved 
on  January  4,  |982  (47  FR  43964, 
October  5  1982),  and  has  been  amended 
11  times.  Impfementing  regulations  for 
the  FMP  and  i  s  amendments  are 
codified  at  50  DFR  Part  660.  On 
November  16, 1992,  NMFS  pubhshed 
final  regulatio:  is  implementing 
Amendment  6  to  the  FMP.  Amendment 
6  and  its  implementing  regulations 
established  a  Incense  limitation  program 
and  divided  tl  e  Pacific  Coast 
commercial  gr  aundfish  fishery  into 
limited  entry  <  ud  open  access  segments. 
The  limited  ei^try  fishery  is  comprised 
of  permitted  v;ssels  using  trawl, 
longline  and/c  r  trap  (pot)  gear.  The 
open  access  fii  ihery  is  comprised  of 
unpermitted  v  sssels  that  use  all  other 
gear,  as  well  a  i  vessels  that  do  not  have 
limited  entry  ;  lermits  endorsed  for  use 


of  longline  or  trap  gear  but  make  small 
landings  with  lon^Une  or  trap  gear. 

NMFS  had  fireviously  made  an 
announcement  that  the  Council  is 
considering  additional  management 
measures  to  further  limit  harvest 
capacity  or  to  allocate  between  or 
within  the  limited  entry  commercial 
and  the  recreational  groundfish 
fisheries.  In  order  to  discourage  fishers 
from  intensifying  their  fishing  efforts  for 
the  purpose  of  amassing  catch  history 
for  any  allocation  or  additional  limited 
access  program  developed  by  the 
Council,  the  Council  announced  on 
April  9, 1998,  that  any  program  would 
not  include  consideration  of  catch 
landed  after  that  date.  NMFS  annoimced 
that  the  Coimcil  was  planning  to 
consider  catch  history  through  the  1997 
season  (63  FR  53637,  October  6, 1998). 

At  its  April  1999  meeting,  the  Council 
reviewed  a  proposal  to  create  a  limited 
entry  program  to  limit  new  entrants  into 
the  open  access  fishery.  At  this  same 
meeting,  the  Council's  Groundfish 
Advisory  Subpanel  (GAP)  encouraged 
the  Council  to  move  toward  the 
development  of  an  individual  quota  (IQJ 
program  for  the  limited  entry  and  open 
access  fisheries  as  a  means  of  managing 
harvest  capacity.  Under  Section 
303(d)(1)(A)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  the  Council  cannot  submit 
recommendations  for  an  IQ  program  to 
the  Secretary  of  Commerce  before 
October  1,  2000,  however,  the  Council 
is  not  prohibited  fit)m  developing  such 
a  pro-am. 

At  its  June  1999  meeting,  the  Coimcil 
further  examined  the  proposal  to  create 
a  limited  entry  program  to  limit  new 
entrants  into  the  open  access  fishery. 
Members  of  the  Council  expressed 
concerns  that  restricting  new  entrants 
into  the  fishery  would  not  adequately 
address  harvest  capacity  concerns.  Even 
though  the  need  to  limit  new  entrants 
into  the  open  access  fleet  was 
recognized,  this  measiu-e  did  not  go 
forward  for  further  development. 
Limited  access  and  participation  in  the 
open  access  fisheries  were  further 
discussed  at  the  November  1999 
Council  meeting,  resulting  in  this 
document. 

Because  the  document  published  on 
October  6,  1998,  refers  specifically  to 
management  measures  to  restrain 
harvest  capacity  in  the  limited  entry 


fishery,  the  Council  saw  a  need  to 
establish  a  control  date  for  the  open 
access  fishery  while  management 
measures  to  restrain  harvest  capacity 
throughout  the  entire  groundfish  fishery 
are  being  considered.  At  its  November 
meeting,  the  Coimcil  unanimously 
recommended  that  a  control  date  of 
November  5,  1999,  be  established  and 
the  public  be  notified  that  the  Council 
is  considering  the  need  to  impose 
additional  management  measures  to 
restrain  harvest  capacity  in  the  open 
access  fishery.  The  Council  announced 
this  control  date  for  the  open  access 
portion  of  the  Pacific  Coast  groundfish 
fishery  in  its  November  1999  newsletter. 
The  newsletter  was  distributed  to  the . 
public  in  the  middle  of  November. 
Vessels  entering  the  fishery  after 
November  5, 1999,  may  be  subject  to 
restrictions  different  from  those  that 
apply  to  vessels  in  the  fishery  prior  to 
November  5, 1999.  If  catch  history  is 
used  as  a  basis  for  participation  or 
allocation,  it  is  likely  that  participation 
in  the  fishery  after  the  control  date 
would  not  count  toward  future 
allocations  in  a  limited  access  scheme. 
Fishers  are  not  guaranteed  future 
participation  in  the  groundfish  fishery, 
regardless  of  their  date  of  entry  or  level 
of  participation  in  the  fishery. 

This  action  does  not  commit  the 
Council  to  develop  any  particular 
management  regime  or  to  use  any 
specific  criteria  for  determining  entry  to 
the  fishery.  The  Council  may  choose  a 
different  control  date,  or  may  choose  a 
management  program  that  does  not 
make  use  of  such  a  date. 

Implementation  of  any  management 
measures  for  the  fishery  will  require 
amendment  of  the  regulations 
implementing  the  FMP,  and  may  require 
amending  the  FMP.  Any  action  will 
require  Council  development  of  a 
regulatory  proposal  widi  public  input 
and  a  supporting  analysis,  NMFS 
approval,  and  pubhcation  of 
implementing  regulations  in  the  Federal 
Register. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  4,  2000. 
Penelope.  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  00-3150  Filed  2-9-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection;  Request  for 
Comments;  Youth  Conservation  Corps 
Employment 

agency:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intention 
to  reinstate  a  previously  approved 
information  collection.  The  collected 
information  will  help  the  Forest  Service 
evaluate  the  employment  eligibility  of 
youth  15  to  18  years  old  through  the 
Youth  Conservation  Corps  Program. 
Under  this  Program,  the  Forest  Service 
cooperates  with  other  Federal  agencies 
to  provide  seasonal  employment  for 
youth. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  April  10,  2000. 

ADDRESSES:  All  comments  should  be 
addressed  to  Director,  Youth 
Conservation  Corps.  Senior,  Youth  and 
Volunteer  Programs,  (Mail  Stop  1136), 
Forest  Service,  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090. 

Comments  also  may  be  submitted  via 
facsimile  to  (703)  605-5115  or  by  e-mail 
to  syvp/wo@fs.fed.us. 

The  public  may  inspect  comments  at 
the  Office  of  the  Director,  Senior,  Youth 
and  Volunteer  Programs,  Forest  Service, 
USDA,  Room  1010,  1621  North  Kent 
Street,  Arlington,  Virginia  22209. 
Visitors  are  asked  to  call  ahead  to 
facilitate  entrance  into  the  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ransom  Hughes,  Youth  Conservation 
Corps,  Senior,  Youth  and  Volimteer 
Programs  at  (703)  605-4854. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Youth  Conservation  Corps 
Act  of  August  13, 1970,  as  amended 


(U.S.C.  18701-1706),  the  Forest  Service, 
U.S.  Department  of  Agriculture  and  the 
Fish  and  Wildlife  Service  and  National 
Park  Service,  U.S.  Department  of 
Interior  cooperate  to  provide  seasonal 
employment  for  eligible  youth  15  to  18 
years  old. 

These  youth,  who  seek  training  and 
employment  with  the  Forest  Service 
through  the  Youth  Conservation  Corps, 
must  complete  the  following  forms:  FS- 
1800-18,  Youth  Conservation  Corps 
Application,  and  FS-1 800-3,  Youth 
Conservation  Corps  Medical  History. 
Forest  Service  employees  use  the 
information  to  evaluate  the  eligibility  of 
each  applicant. 

The  Youth  Conservation  Corps 
stresses  three  important  objectives: 

•  Accomplish  needed  conservation 
work  on  public  lands; 

•  Provide  gainful  employment  for  15 
to  18  year  old  males  and  females  from 
all  social,  economic,  ethnic,  and  racial 
backgrounds;  and 

•  Foster,  on  the  part  of  the  15  to  18 
year  old  youth,  an  imderstanding  and 
appreciation  of  the  Nation's  natural 
resources  and  heritage. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  reinstated: 

Title:  FS-1800-18,  Youth 
Conservation  Corps  (YCC)  Application. 

OMB  Number:  0596-0084. 

Expiration  Date  of  Approval:  October 
31,  1997. 

Type  of  Request:  Reinstatement  of  an 
information  collection  previously 
approved  by  the  Office  of  Management 
and  Budget. 

Abstract:  Employees  of  the  Forest 
Service,  U.S.  Department  of  Agricultm* 
and  the  Fish  and  Wildlife  Service  and 
National  Park  Service,  U.S.  Department 
of  Interior  will  evaluate  the  data  and 
determine  the  eligibility  of  each  youth 
for  employment  with  the  Youth 
Conservation  Corps.  To  be  considered 
for  employment  with  the  Corps,  each 
youth  must  complete  FS-1800-18, 
Youth  Conservation  Corps  Application 
Form.  Applicants  are  asked  to  answer 
questions  that  include  their  name,  social 
security  number,  date  of  birth,  mailing 
address,  and  telephone  number.  The 
applicant's  parent  or  guardian  must  sign 
the  form. 

Data  gathered  in  this  information 
collection  are  not  available  from  other 
sources. 


Estimate  of  Annual  Burden:  6 
minutes. 

Type  of  Respondents:  Youth  15  to  18 
years  old. 

Estimated  Annual  Number  of 
Respondents:  18,000. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1800  hours. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  reinstated: 

Title:  FS-1 800-3,  Youth  Conservation 
Corps  Medical  History. 

OMB  Number:  0596-0084. 

Expiration  Date  of  Approval:  October 
31,  1997. 

Type  of  Request:  Reinstatement  of  an 
information  collection  previously 
approved  by  the  Office  of  Management 
and  Budget. 

Abstract:  To  be  considered  for 
employment  through  the  Youth 
Conservation  Corps  Program,  all  youth 
must  complete  FS-1 800-3,  Youth 
Conservation  Corps  Medical  History 
Form.  Applicants  are  asked  to  answer 
questions  regarding  their  personal 
health.  The  purpose  of  FS-1800-3  is  to 
certify  the  youth's  physical  fitness  to 
work  in  the  seasonal  employment 
Program.  The  applicant's  parent  or 
guardian  must  sign  the  form. 

Data  gathered  in  this  information 
collection  are  not  available  from  other 
sources. 

Estimate  of  Annual  Burden:  14 
minutes. 

Type  of  Respondents:  Youth  15  to  18 
years  old. 

Estimated  Annual  Number  of 
Respondents:  18,000. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  4200  hours. 

Comment  is  Invited 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  stated  piuposes  and  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
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clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  thtf  collection  of  information 
on  respondents ,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  of  other  forms  of  information 
technology.   : 

Use  of  Comnlents 

All  commits  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  become 
a  matter  of  pablic  record.  Comments 
will  be  summarized  and  included  in  the 
request  for  Office  of  Management  and 
Budget. 

Dated:  Febn^ary  3.  2000. 
Gloria  Mannii  g, 

Associate  Dep[  \ty  Chief,  for  Business 
Operations. 
(FR  Doc.  00-3(|ll  Filed  2-9-00;  8:45  am] 

nUJNG  CODE  34  O-ll-P 


DEPARTMEI  IT  OF  AGRICULTURE 

Forest  Sarvf(« 

Meadow  Toll  in  Vegetation  Management 
Project;  Bltt4rroot  Natlonai  Forest, 
Ravalli  County,  MT 

agency:  For^t  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


SUMMARY:  ThB  USDA  Forest  Service  will 
prepare  an  ei  vironmental  impact 
statement  (EI^}  to  disclose  the 
environmental  effects  of  management 
activities  proposed  in  the  Meadow- 
Tolan  area  on  the  Sula  Ranger  District 
of  the  Bitterroot  National  Forest. 
Proposed  management  activities  include 
management  ignited  prescribed  fire, 
timber  harvei  t,  reforestation,  pre- 
commercial  t  linning,  aspen  restoration, 
and  road  recc  instruction.  The  Meadow- 
Tolan  area  is  located  in  Ravalli  County, 
Montana,  apj  iroximately  40  miles 
southeast  of '.  lamilton.  The  Meadow- 
Tolan  area  in  eludes  the  Meadow  and 
Tolan  Creek  Irainages  and  several  other 
tributary  dra:  nages  between  them. 

A  variety  o  f  management  activities 
proposed  in  1  he  project  are  being 
considered  tc  gether  because  they 
represent  eitl  ler  connected  or 
cumulative  a  :tions  as  defined  by  the 
Council  on  E  [ivironmental  Quality  (40 
CFR  1508.25  .  The  purposes  of  the 
project  are  (1 1  To  restore  fire  and  its 
associated  ec  alogical  benefits,  (2)  to 
harvest  mere  lantable  timber,  (3)  to 
reduce  fuel  accumulations,  especially  in 
an  area  adjacent  to  a  rural  subdivision, 
(4)  to  modify  forest  stand  structure  and 
species  com{  osition  in  order  to 


maintain  or  restore  ecosystem  diversity, 
(5)  to  reduce  motorized  travel  to  comply 
with  Forest  Plan  standard,  (6)  to  amend 
the  Forest  Plan  motorized  access 
standards  in  an  area  where  other 
resource  benefits  outweigh  the  benefits 
of  restricting  travel,  (7)  to  thin  young 
stands  that  are  overstocked,  and  (8)  to 
restore  aspen  clones  that  show  signs  of 
deterioration.  This  project  level  EIS  will 
tier  to  the  Bitterroot  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan)  and  Final  EIS  (September 
1987),  which  provides  overall  gxiidance 
for  all  land  management  activities  on 
the  Bitterroot  National  Forest. 
DATES:  Written  conmients  and 
suggestions  should  be  received  by 
March  24,  2000. 

ADDRESSES:  The  Responsible  Official  is 
Rodd  Richardson,  Forest  Supervisor, 
Bitterroot  National  Forest,  1801  North 
First,  Hamilton  MT  59840. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  comments  and  suggestions 
concerning  the  scope  of  the  analysis  or 
a  request  to  be  included  on  the  project 
mailing  list  should  be  sent  to  John 
Ormiston,  Acting  Resource  Team 
Leader,  Sula  Ranger  District,  Bitterroot 
National  Forest,  Phone  (406)  821-3201. 
SUPPLEMENTARY  INFORMATION:  The 
project  area  encompasses  approximately 
45,000  acres  of  land  in  west-central 
Montana  on  the  Bitterroot  National 
Forest.  The  Meadow-Tolan  area 
includes  the  Meadow  and  Tolan  Creek 
drainages  and  several  other  tributary 
drainages  of  the  East  Fort  Bitterroot 
River,  including  Vapor  Creek,  Swift 
Creek,  Bugle  Creek,  Kerlee  Creek, 
Springer  Creek,  Mink  Creek,  and  Bruce 
Creek.  A  map  and  legal  descriptions  are 
available  on  request. 

An  analysis  of  the  Meadow-Tolan  area 
reveals  changes  in  how  the  forest 
vegetation  currently  looks  and  functions 
compared  to  the  past.  Natural  patterns 
and  stand  structures  have  changed, 
largely  due  to  the  absence  of  fire  during 
the  1900's  in  this  fire  dependent 
ecosystem.  The  result  is  notable  changes 
in  plant  species  composition  and 
density,  stand  structures,  fuels,  serai 
species  regeneration,  and  the  health  and 
vigor  of  forest  stands.  The  primary 
purposes  of  prescribed  fire  and  timber 
harvest  in  the  Meadow-Tolan  area  is  to 
maintain  or  restore  ecosystem  diversity, 
function,-and  health.  There  is  also  an 
opportunity  to  address  ecological  trends 
and  at  the  same  time  utilize  surplus 
biomass  for  forest  products.  Maintaining 
plant  community  diversity  will  promote 
the  range  of  habitats  that  native  plants 
and  animals  evolved  in.  Management 
prescriptions  to  promote  diversity 
include  low  to  moderate  intensity 


management  ignited  prescribed  fire;  and 
on  some  sites  prescribed  fire  in 
combination  with  silvicultural 
treatments.  Silvicultural  treatments 
proposed  include  pre-commercial 
thinning,  timber  harvest,  and 
reforestation. 

Managing  fuels  using  fire  and 
silvicultural  practices  would  decrease 
the  risk  of  uncharacteristically  intense 
fires  and  associated  undesirable  effects. 
These  activities  could  also  increase  the 
ability  of  the  Forest  Service  to  allow 
more  naturally  occurring  fires  to  bum  in 
the  adjoining  Anaconda-Pintler 
Wilderness  Area  by  reducing  fuels  near 
private  property  at  lower  elevations. 
This  would  to  some  degree  reduce  the 
risks  to  private  property  from  natural 
fires  allowed  to  bum  in  the  wilderness. 

Vegetation  treatments  with 
commercial  timber  harvest  and 
management  ignited  prescribed  fire  are 
proposed  on  approximately  2530  acres 
and  1430  acres,  respectively.  Proposed 
management  ignited  fire  and  harvest 
activities  focus  primarily  on  low-  to 
mid-elevations  and  dry  aspects;  those 
considered  at  ecological  risk  due  to  fire 
absence. 

The  prescribed  fire  would  focus  on 
the  ponderosa  pine/Douglas-fir 
conununity,  which  have  been  most 
altered  due  to  fire  absence.  Most  of 
these  treated  acres  will  also  include 
slashing  of  imdesired  and 
unmerchantable  trees. 

Big  game  forage,  including  some 
winter  range  areas,  would  be  improved 
in  the  areas  to  be  imderstory  burned. 
Intermediate  harvests  will  also  be 
prescribed  on  about  llOO  acres  in  the 
ponderosa  pine/Douglas-fir 
communities  to  open  forest  canopies, 
reduce  Douglas-fir  encroachment, 
improve  overall  productivity  and 
health.  Following  harvest,  all  areas 
would  be  treated  with  understory 
burning  in  order  to  reduce  fuels,  prepare 
sites  for  regeneration,  rejuvenate  the 
shrub  component,  and  maintain  fire  as 
an  ecosystem  process. 

Pre-conmiercial  thinning  is  also 
needed  on  about  320  acres  of  densely 
stocked  submerchantable  trees  in  order 
to  enhance  tree  growrth  and  vigor.  One 
area  of  approximately  20  acres  will  be 
treated  with  hand  thinning  and  piling 
for  the  purpose  of  fuel  reduction. 

Approximately  1210  acres  in  the 
moist  Douglas-fir  forest  community 
would  be  treated  using  intermediate 
harvests  to  reduce  stand  densities, 
increase  health  and  vigor  of  the  residual 
stand,  salvage  dead  and  dying  trees  from 
Douglas-fir  bark  beetle  caused  mortality 
or  root  rot,  and  increase  resilience  to 
other  insects  and  diseases. 
Approximately  160  acres  would  be 
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treated  with  a  regeneration  harvest 
where  heavy  mortality  exists  due  to  the 
Douglas-fir  bark  beetle.  Douglas-fir 
beetles  have  been  particularly  active  on 
north  slopes  in  the  area  in  the  last  few 
years  and  have  reached  epidemic 
population  levels  on  the  Sula  Ranger 
District.  Because  of  the  uncertainty  of 
future  beetle  populations,  some  of  the 
area  prescribed  for  intermediate 
harvests  may  require  regenerating. 
About  half  the  area  would  be  understory 
burned  following  harvest.  Activity  fuels 
in  remainder  would  be  limbed  and 
lopped  or  yarded  to  the  landing  to  burn. 

Due  to  the  ciurent  level  of  beetle 
caused  mortality  and  the  expected 
futiire  mortality,  there  are  two  units 
needing  regeneration  that  will  exceed  40 
acres. 

Eleven  aspen  stands  on  about  60  acres 
have  matured  and  are  showing  signs  of 
deterioration  in  the  absence  of  fire.  We 
propose  to  remove  encroaching  conifers 
by  girdling  or  harvest  and  apply 
prescribed  fire  to  restore  aspen  vigor 
and  presence  on  the  landscape. 

We  propose  to  establish  a  defensible 
perimeter  around  a  cluster  of  private 
dwellings  in  the  Echo  Gulch  area; 
thinning,  pruning  and  prescribing  fire  to 
reduce  fuels  and  therefore  the  risk  of 
fire  moving  rapidly  through  the 
perimeter. 

The  Bitterroot  Forest  Plan  provides 
guidance  for  management  activities 
through  its  goals,  objectives,  standards, 
and  management  area  direction.  The 
areas  of  proposed  management  activities 
occur  in  Management  Areas  1,2,  and  3a. 
Prescribed  burning  is  proposed  on  lands 
within  Forest  Plan  Management  Areas  1, 
2,  3a,  and  3b.  The  management 
direction  for  these  areas  are  briefly 
described,  as  follows.  Management  Area 

1  emphasizes  timber  management, 
livestock  and  big  game  forage 
production,  and  roaded  dispersed 
recreation  activities.  Management  Area 

2  emphasizes  elk  winter  range  habitat, 
allows  for  timber  management  and 
provides  roaded  dispersed  recreation 
opportunities.  Management  Area  3a 
emphasizes  visual  quality,  allows 
timber  management,  and  provides 
roaded  dispersed  recreation 
opportimities.  Management  Area  3b 
emphasizes  protection  of  riparian 
habitat  and  water  quality  and  provides 
for  water-related  recreation. 

Public  scoping  meetings  and 
opportimities  for  interested  parties  to 
review  and  comment  on  the  proposals 
for  management  were  provided  in  Fall, 
1998.  Conunents  received  have  been 
retained  and  will  be  considered  during 
the  preparation  of  the  Meadow  Tolan 
EIS.  Public  participation  is  an  important 
part  of  this  analysis,  continuing  with 


additional  scoping  (40  CFR  1501.7),  in 
February  and  March,  2000.  In  addition, 
the  public  is  encouraged  to  visit  with 
Forest  Service  officials  at  any  time 
during  the  analysis  and  prior  to  the 
decision.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
be  used  to  identify  issues  and 
alternatives  to  the  proposed  action. 
Some  public  comments  have  already 
been  received  in  conjunction  with 
scoping  documented  in  the  Meadow- 
Tolan  Project  File.  The  following  issues 
have  aheady  been  identified:  1.  What 
effects  would  the  proposed  timber 
harvest,  road  construction,  and 
prescribed  fire  have  on  the  water  and 
fishery  resources  in  the  area?  2.  What 
effects  would  the  proposed  actions  have 
on  ecosystem  health,  productivity  and 
forest  products.  3.  How  would  road 
construction,  timber  harvesting,  and 
prescribed  burning  affect  wildlife 
species  in  the  area?  4.  How  would  the 
proposed  actions  affect  the  Tolan 
roadless  area  and  adjacent  imdeveloped 
lands?  5.  How  would  the  proposed 
actions  affect  recreation  and  motorized 
access  opportunities?  6.  How  would 
visual  quality  be  affected?  This  list  may 
be  verified;  expanded,  or  modified 
based  on  continued  public  scoping. 

The  Forest  Service  will  consider  a 
range  of  alternatives  in  the  EIS.  One  of 
these  will  be  the  "no  action"  alternative, 
in  which  none  of  the  proposed  activities 
would  be  implemented.  Additional 
alternatives  will  examine  varying  levels 
and  locations  for  the  proposed  activities 
to  achieve  the  proposal's  purposes,  as 
well  as  to  respond  to  the  issues  and 
other  resource  values.  The  EIS  will 
analyze  the  direct,  indirect,  and 
cimiulative  environmental  effects  of  the 
alternatives.  Past,  present,  and 
scheduled  activities  on  both  private  and 
National  Forest  lands  will  be 
considered.  The  EIS  wall  disclose  the 
analysis  of  site  specific  mitigation 
measures  and  their  effectiveness. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmented  Protection 
Agency  (EPA)  and  available  for  public 
review  in  July,  2000.  At  that  time,  the 
EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA's  notice  of  availability 
appears  in  the  Federal  Register.  It  is 
very  important  that  those  interested  in 
management  of  the  Meadow-Tolan  area 


participate  at  that  time.  To  be  most 
helpful,  comments  on  the  Draft  EIS 
should  be  as  specific  as  possible.  The 
Final  EIS  is  scheduled  to  be  completed 
in  December,  2000. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  Environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages  v.  Harris,  490  F.  Supp.-1334, 
1338  (E.D.  Wis.  1980).  Because  of  these 
court  rulings,  it  is  very  important  that 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  scoping 
conunent  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  developing 
issues  and  alternatives. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  on 
the  proposed  action,  comments  should 
be  as  specific  as  possible.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.  ~ 

The  responsible  official  for  this 
environmental  impact  statement  is  Rodd 
Richardson,  Forest  Supervisor, 
Bitterroot  National  Forest,  1801  North 
First,  Hamilton.  MT  59840.  He  will 
decide  which,  if  any,  of  the  proposed 
actions  will  be  implemented  and  will 
document  the  decision  and  reasons  for 
the  decision  in  a  Record  of  Decision. 
That  decision  will  be  subject  to  Forest 
Service  Appeal  Regulations. 

Dated:  February  1,  2000. 
Rodd  Richardson. 

Forest  Supervisor.  Bitterroot  National  Forest. 
(PR  Doc.  00-3101  Filed  2-9-00;  8:45  am] 
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DEPARTMEf  T  OF  AGRICULTURE 

Forest  Servif  e 

Upper  DesolMion  Vegetation  Recovery 
Projects  Umitllla  National  Forest, 
Grant  County,  OR 

AGENCY:  Forejst  Service,  USDA. 
ACTION:  Notide  of  intent  to  prepare  an 
environment!  J  impact  statement. 


summary:  Th  3  USDA  Forest  Service  wrill 
prepare  an  ei  virotmiental  impact 
statement  (EI  5)  on  a  proposed  action  to 
implement  vegetative  recovery  projects, 
designed  to  r  (store  forest  stand  structure 
and  composil  ion,  within  the 
subwatersheqs  of  the  Desolation  Creek 
Watershed  aild  adjacent  subwatersheds 
of  surroundii  ig  watersheds  which  were 
affected  by  th  e  Bull  and  Summit  Fires 
of  1996.  The  jroject  area  is  located  on 
the  North  Folk  John  Day  Ranger  District, 
approximately  25  air  miles  southeast  of 
Ukiah,  Oregon. 

Proposed  project  activities  consist  of 
planting  forei  it  and  riparian  vegetation; 
fuels  treatme  its  to  establish  a  more 
natural  mosa  c  of  fuel  types  across  the 
landscape;  h]  drologic  stability  projects 
(road  oblitera  tion  and  road 
reconstructio  a);  reduction  of  hazards 
along  open  re  ads;  and  restoration  of 
forest  stand  s  Tucture  and  composition 
through  preci  tnmiercial  thiiming, 
commercial  t  linning,  and  salvage  of 
timber  dama;  ed  or  killed  in  the  fires. 
The  proposet  action  is  designed  to 
prevent  addil  ional  degradation  of 
watershed  and  forest  health,  accelerate 
movement  toivard  achieving  Forest  Plan 
goals  and  an  licologically  sustainable 
and  resilient  system,  and  provide  some 
economic  ret  im  to  local  economies. 
The  proposec  projects  will  be  in 
compliance  \fith  the  1990  Land  and 
Resoiut:e  Maiiagement  Plan  FEIS  for  the 
Umatilla  National  Forest,  as  amended, 
which  provides  overall  guidance  for 
management  of  this  area. 
DATE:  Writter  comments  concerning  the 
scope  of  the  <  nalysis  should  be  received 
on  or  before  March  13,  2000. 
ADDRESS:  Sen  d  written  conunents  and 
suggestions  ti  >  the  Responsible  Official, 
Craig  Smith-1  )ixon.  North  Fork  John  Day 
District  Rangfer.  P.O.  Box  158,  Ukiah,  OR 
97880. 

FOR  FURTHER  |nFORMATK>N  CONTACT:  Tim 
Davis,  Projec  Team  Leader,  North  Fork 
John  Day  Raiger  District,  Phone:  (541) 
427-3231. 

SUPPLEMENTARY  INFORMATION:  The 
decision  area  contains  approximately 
59,700  acres  vith  the  Umatilla  National 
Forest  in  Grait  County,  Oregon.  It 
includes  sub'  vatersheds  that  were 
affected  by  tl  e  Bull  and  Summit  Fires 


of  1996.  The  Bull  Fire  burned 
approximately  8,300  acres,  and  the 
Summit  Fire  burned  approximately 
8,000  acres  on  the  Umatilla  National 
Forest.  Affected  subwatersheds  include 
those  in  the  upper  part  of  the  Desolation 
Creek  Watershed,  and  those  in  the 
adjacent  North  Fork  John  Day  River  and 
Granite  Creek  Watersheds.  The  legal 
description  of  the  decision  area  is  as 
follows:  T.7S.  R.33  and  34E.,  T.8S.  R.33 
and  34E.,  T.9S.  R.33  and  34E.,  and 
T.IOS.  R.34E.,  W.M.  surveyed.  All 
proposed  activities  are  outside  the 
boundaries  of  any  roadless  of 
wilderness  areas. 

Originally,  two  separate  analyses  were 
proposed  for  salvage  and  restoration 
projects  within  the  Bull  and  Summit 
Fire  areas.  These  were:  Bull  Fire 
Restoration  Project  EA  and  the  Olive 
Salvage  CE.  In  January  1998,  the  Big 
Tower  Fire  Recovery  Projects  Decision 
Notice  and  Environmental  Assessment 
was  challenged  in  court.  This  analysis 
was  concerned  with  the  salvage  and 
restoration  of  the  1996  Tower  Fire.  The 
outcome  of  this  litigation  was  that  the 
U.S.  9th  Circuit  Court  of  Appeals 
instructed  the  Forest  Service  to  conduct 
an  Environmental  Impact  Statement 
(EIS)  for  any  further  projects  within  the 
Tower  Fire  area.  Based  on  this  ruling, 
the  North  Fork  John  Day  Ranger  District 
determined  that  an  EIS  would  be  the 
most  appropriate  environmental 
analysis  to  conduct  for  restoration 
efforts  on  the  Bull  and  Summit  Fires. 

Planting  projects  include  reforestation 
in  areas  proposed  for  salvage  harvest  of 
fire  damaged  and  killed  timber,  some 
areas  proposed  for  fuels  treatments, 
previously  planted  areas  burned  in  the 
fires,  and  riparian  areas  affected  by  the 
fires.  Fuels  treatments  could  included 
broadcasting  burning,  piling  and 
burning,  jackpot  burning,  or  mechanical 
slash  treatments  on  harvested  and 
precommercially  thinned  areas;  as  well 
as  cutting,  slashing,  and  burning  stands 
of  non-merchantable  lodgepole  pine 
killed  in  the  fires.  Proposed  hyirologic 
stability  projects  include  1.5  miles  of 
road  obliteration  and  7.0  miles  of  road 
reconstruction.  Roadside  hazards  would 
be  removed  from  along  approximately 

3.0  miles  of  Forest  Road  1010.  Stand 
structure  and  composition  treatments 
include  approximately  1050  acres  of 
salvage  harvest,  490  acres  of  commercial 
thinning,  and  330  acres  of 
precommercial  thinning.  Approximately 

1.1  miles  of  temporary  road 
construction  is  proposefd  to  access 
timber  harvest  areas  (all  temporary 
roads  would  be  obliterated  following 
completion  of  sale  activities). 

An  estimated  7.3  million  board  feet  of 
timber  would  be  commercially 


harvested,  using  ground  based 
harvesting  systems  (tractor  and 
harvested/forwarder).  Proposed 
silvicultural  treatments  are  as  follows: 

Precommercial  Thinning:  Saplings 
(generally  up  to  7  inch  dbh)  would  be 
thinned  to  a  tree  per  acre  variable 
spacing  to  promote  growth  and  provide 
a  more  sustainable  species  composition. 

Commercial  Thinning:  Stand 
densities  would  be  reduced  to  a  residual 
square  foot  of  basal  area  per  acre  based 
on  recommended  stocking  levels 
appropriate  for  the  plant  association  to 
restore  a  more  ecologically  sustainable 
structure  and  species  composition.  All 
stands  would  remain  fully  stocked  upon 
completion  ofliarvest  activities. 

Salvage  Harvest:  Timber  damaged  or 
killed  in  the  fires  would  be  removed  to 
facilitate  reforestation  of  these  areas  and 
reduce  the  build-up  of  fuels.  Harvested 
areas  would  be  reforested  with  an 
ecologically  sustainable  species 
composition. 

Activities  which  would  occur 
concurrently  or  in  association  with 
timber  harvest  include  subsoiling  to 
mitigate  soil  compaction,  waterbarring, 
erosion  control  seeding  of  skid  trails 
and  landings  to  restore  soil 
productivity,  burning  of  some  slash,  and 
treatment  of  noxious  weeds. 

Preliminary  issues  include:  effects  of 
proposed  activities  on  water  quality; 
effects  of  proposed  activities  on  fish  and 
habitat  and  aquatic  Threatened, 
Endangered,  and  Sensitive  (TES) 
species;  effects  of  proposed  activities  on 
lynx;  and  ability  of  proposed  activities 
to  restore  historic  vegetation 
composition,  structure,  and  pattern. 

The  Forest  Service  will  consider  a  full 
range  of  alternatives,  including  a  "no- 
action"  alternative  in  which  none  of  the 
activities  proposed  above  would  be 
implemented.  Based  on  the  issues 
gathered  through  scooping,  the  action 
alternatives  will  vary  in  (1)  the  number, 
type  and  location  of  projects,  (2)  the 
silvicultural  and  post-harvest  treatments 
prescribed,  and  (3)  the  amount  and 
location  of  harvest  and  thinning. 
Tentative  action  alternatives  are:  the 
proposed  action,  a  modified  proposed 
action  which  only  treats  fire  affected 
stands,  and  an  alternative  which 
excludes  any  commercial  harvest. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scooping 
process  (40  CFR  1501.7).  Initial  scoping 
began  with  the  project  listing  in  the 
2000  Winter  Edition  of  the  Umatilla 
National  Forest's  Schedule  of  Proposed 
Activities.  This  environmental  analysis 
and  decision  making  process  will  enable 
additional  interested  and  affected 
people  to  participate  and  contribute  to 
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the  final  decision.  The  public  is 
encouraged  to  take  part  in  the  process 
and  is  encouraged  to  visit  with  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  local  agencies,  and 
other  individuals  or  organizations  that 
may  be  interested  in,  or  affected  by  the 
proposal.  This  input  will  be  used  in 
preparation  of  the  Draft  EIS.  The 
scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  major  issues  to  be 
analyzed  in  depth. 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis. 

4.  Considering  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scoping 
activities. 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  to  the 
public  for  review  by  April,  2000.  At  that 
time,  the  EPA  will  publish  a  Notice  of  • 
Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Register.  It  is 
important  that  those  interested  in  the 
management  of  the  Umatilla  National 
Forest  participate  at  that  time. 

9he  Final  EIS  is  scheduled  to  be 
completed  by  June,  2000.  In  the  Final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  Draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice,  at 
this  early  stage,  of  several  coiut  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  derts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
imtil  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  f.  2d  1016, 


1022  {9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  fiiaal 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

The  Forest  Service  is  the  lead  agency. 
Craig  Smith-Dixon,  District  Ranger,  is 
the  Responsible  Official.  As  the 
Responsible  Official,  he  will  decide 
which,  if  any,  of  the  proposed  projects 
will  be  implemented.  He  will  document 
the  decision  and  reasons  for  the 
decision  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
part  215). 

Dated:  February  1.  2000. 
Craig  Smith-Dixon, 
District  Ranger. 

[FR  Doc.  00-3056  Filed  2-9-00;  8:45  am) 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

North  Rich  Allotment  Management 
Plan,  Wasatch-Cache  National  Forest, 
Logan  Ranger  District,  Cache  and  Rich 
Counties,  Utah 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  Logan  Ranger  District,  of 
the  Wasatch-Cache  National  Forest,  will 
prepare  an  EIS  on  a  proposal  to 
authorize  grazing  on  the  North  Rich 
Allotment  at  a  level  and  in  a  manner 
consistent  with  direction  set  forth  in  the 
Forest  Plan,  the  Rangeland  Health  EIS, 
and  other  applicable  laws. 


DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  March  10,  2000. 
ADDRESSES:  Send  written  comments  to 
Brian  Ferebee,  District  Ranger,  1500  East 
Highway  89,  Logan,  Utah  84321. 
FOR  FURTHER  INFORMATION  CONTACT: 
Evelyn  Sibbemsen,  Environmental 
Coordinator,  Logan  Ranger  District, 
(435)  755-3620. 

SUPPLEMENTARY  INFORMATION:  The  Logan 
Ranger  District  proposes  to  authorize 
grazing  on  the  North  Rich  Allotment  at 
a  level  and  in  a  manner  consistent  with 
direction  set  forth  in  the  Forest  Plan,  the 
Wasatch-Cache  Rangeland  Health  EIS, 
and  other  applicable  laws  and 
gmdelines.  In  conjunction,  the  District 
proposes  to  revise  the  Allotment 
Management  Plan  (AMP)  and  adjust  the*^ 
resource  management  of  lands  within 
the  North  Rich  Allotment  to  reflect 
information  developed  since  the  Forest 
Plan  (approved  in  1985)  and  to  improve 
resource  conditions  as  needed  in  several 
areas. 

In  an  effort  to  continue  moving 
present  rangeland  conditions  toward 
desired  conditions,  select  improvement 
and  restoration  projects  are  being 
proposed.  Livestock  grazing  would  be 
managed  under  a  rotation  system,  to 
provide  for  the  longterm  health  and 
sustainability  of  rangeland  and  riparian 
ecosystems. 

Environmental  analysis  on  the 
proposal  began  in  the  fall  of  1998. 
Preliminary  analysis  indicated  an 
Environmental  Impact  Statement  would 
not  be  required.  A  scoping  letter  was 
mailed  to  more  than  70  individuals, 
organizations,  and  local  and  state 
government  agencies  in  January,  1999. 
An  open  house  was  held  in  January  and 
a  field  trip  was  held  in  July,  1999.  Data 
collection  and  analysis  continued 
through  the  fall  of  1999.  In  January  of 
2000,  the  responsible  official  and  the 
Forest  Service  interdisciplinary  team 
decided  that  an  Environmental  Impact 
Statement  should  be  prepared  because 
there  may  be  significant  environmental 
effects  associated  with  the  proposal. 

Preliminar>'  issues  identified  by  the 
interdisciplinary  team  include  the 
effects  of  grazing  on  riparian  conditions, 
watershed  heedth,  threatened, 
endangered,  and  sensitive  species,  and 
the  effects  on  dispersed  recreation  in  the 
area. 

A  range  of  alternatives  for  the 
allotment  will  be  considered.  One  of 
these,  no  action  from  the  current 
situation,  will  be  to  authorize  grazing 
under  the  current  regime  (number  and 
type  of  livestock,  grazing  system,  and 
maintenance  of  improvements).  Another 
alternative  will  consider  no  grazing  on 
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this  allotmer  t  (current  pennits  would  be 
terminated  ai  they  expire).  Other 
alternatives  \  nil  consider  grazing  under 
other  combir  ations  of  number  and  type 
of  livestock,  jrazing  systems  (including 
a  rotation  sy:  tern),  season  and  timing  of 
use,  and  associated  improvements, 
mitigation,  aid  monitoring. 

A  decision  will  be  made  on  whether 
or  not  to  con  inue  authorizing  grazing 
on  the  North  Rich  Allotment,  and  if  so, 
under  what  management  system  and 
with  what  improvements.  If  the  decision 
is  made  to  continue  authorizing  grazing, 
term  grazing  [permits,  issued  by  the 
Logan  Range-  District,  would  authorize 
this  use. 

The  public  is  invited  to  submit 
comments  oi  suggestions  at  the  address 
above.  Comments  from  the  January  1999 
scoping  will  be  incorporated  into  the 
analysis  and  need  not  be  resubmitted. 
The  responsi  ile  official  is  Brian 
Ferebee,  District  Ranger.  A  Draft  EIS  is 
expected  to  t  e  filed  in  April  of  2000  and 
the  final  EIS  is  scheduled  to  be  filed  in 
September  o  2000. 

The  comm  3nt  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environment  al  Protection  Agency's 
notice  of  ava  lability  appears  in  the 
Federal  Regi  star.  It  is  very  important 
that  those  ini  erested  in  this  proposed 
action  partic  pate  during  that  time.  To 
be  most  help  ul,  comments  on  the  draft 
EIS  should  hi;  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  iie  merits  of  the 
alternatives  (  iscussed  (see  The  Council 
on  Environm  ental  Quality  Regulations 
for  implemei  ting  the  procedural 
provisions  ol  the  National 
Environment  al  Policy  Act  at  40  CFR 
1503.3). 

In  additior ,  Federal  court  decisions 
have  establis  led  that  the  reviewers  of 
the  draft  EIS  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  a  nd  alerts  an  agency  to  the 
reviewer's  ptisition  and  contentions. 
Vermont  Yai  ikee  Nuclear  Power  Corp.  v. 
NRDC.  435  I  .S.  519,  553  (1978). 
Environmeni  al  objections  that  could 
have  been  ra  sed  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  c  f  the  final  EIS.  City  of 
Angoon  v.  Hjdel.  (9th  Circuit.  1986), 
and  Wisconsin  Heritages,  Inc.  v.  Harris, 
490  F.  Supp.  1334.  1338  (E.D.  Wis. 
1980).  The  n  ason  for  this  is  to  ensure 
that  substani  ive  comments  and 
objections  ara  made  available  to  the 
Forest  Servic  e  at  a  time  when  it  can 
meaningfull;  consider  them  and 
respond  to  ti  lem  in  the  final  EIS. 


Dated:  January  28,  2000. 
Brian  Ferebee, 
District  Ranger. 
[FR  Doc.  00-3100  Filed  2-9-00;  8:45  am]      *• 

8ILUNO  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 
meeting  on  March  7,  2000,  at  the 
Convention  Center,  Harrah's  Lake 
Tahoe,  Highway  50,  Stateline,  NV.  This 
Committee,  established  by  the  Secretary 
of  Agriculture  on  December  15,  1998, 
(64  FR  2876)  is  chartered  to  provide 
advice  to  the  Secretary  of  Agriculture  on 
December  15,  1998,  (64  FR  2876)  is 
chartered  to  provide  advice  to  the 
Secretary  on  implementing  the  terms  of 
the  Federal  Interagency  Partnership  on 
the  Lake  Tahoe  Region  and  other 
matters  raised  by  the  Secretary. 
DATES:  The  meeting  will  be  held  March 
7,  2000,  beginning  at  9:00  a.m.  and 
ending  at  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Convention  Center,  Harrah's  Lake 
Tahoe,  Highway  50,  Stateline.  NV. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Gee  or  Jeannie  Stafford.  Lake  Tahoe 
Basin  Management  Unit,  Forest  Service, 
870  Emerald  Bay  Road  Suite  1,  South 
Lake  Tahoe,  CA  96150,  (530)  573-2642. 
SUPPLEMENTARY  INFORMATION:  The 
conunittee  will  meet  jointly  with  the 
Lake  Tahoe  Basin  Executives 
Committees.  Items  to  be  covered  on  the 
agenda  include:  (1)  Budget 
Subcommittee,  Communications 
Subcommittee  &  Watershed  Assessment 
Subcommittee  Reports;  (2)  California, 
Nevada  and  Federal  Land  Acquisition 
Processes;  (3)  Status  of  Renewing  the 
Charter;  (4)  Washoe  Lake  Access;  (5) 
Updating  the  Environmental 
Improvement  Program  (EIP);  (6)  Open 
Public  Comment;  (7)  Vehicle  Miles 
Traveled,  US  Postal  Service  Master 
Plan;  (8)  Status  Report  on  the  Lake 
Tahoe  Science  Advisory  Team;  (9)  Lake 
Tahoe  Watershed  Assessment,  Adaptive 
Management.  All  Lake  Tahoe  Basin 
Federal  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend.  Issues 
may  be  brought  to  the  attention  of  the 
Committee  during  the  open  public 
comment  period  at  the  meeting  or  by 
filing  written  statements  with  the 


secretary  for  the  Committee  before  or 
after  the  meeting.  Please  refer  any 
written  comments  to  the  Lake  Tahoe 
Basin  Management  Unit  at  the  contact 
address  stated  above. 

Dated:  February  4,  2000. 
M aribeth  Gustafeon, 
Acting  Deputy  Forest  Supervisor. 
(FR  Doc.  00-3130  Filed  2-9-00;  8:45  am) 

BILLING  COOC  3410-11-11 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  4  of  the  Iowa  State  Technical 
Guide 

agency:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  the  Iowa  NRCS 
State  Technical  Guide  for  review  and 
comment. 

SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for  Iowa 
that  changes  must  be  made  in  the  NRCS 
State  Techniccd  Guide  specifically  in 
Section  4,  Practice  Standards  and 
Specifications  #600,  Terrace  and  #620, 
Undergroimd  Outlet  to  account  for 
improved  technology.  These  practices 
can  be  used  in  systems  that  treat  highly 
erodible  land. 

DATES:  Comments  will  be  received  on  or 
before  March  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leroy  Brown,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
Federal  Building,  210  Walnut  Street. 
Suite  693,  Des  Moines,  Iowa  50309;  at 
515/284-4260;  fax  515/284-4394. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made       ^ 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  will  receive  comments  relative  to 
the  proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regarding  disposition  of  those 
comments  and  a  final  determination  of 
change  will  be  made. 

Dated:  January  19,  2000. 
Leroy  Bro%vn, 
State  Conservationist. 
[FR  Doc.  00-3102  Filed  2-9-00;  8:45  am) 
8ILUNG  CODE  3410-18-M 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Availability  of  Funding  and 
Requests  for  Proposals  for  Guaranteed 
Loans  Under  the  Section  538 
Guaranteed  Rural  Rental  Housing 
Program;  Correction 

agency:  Rural  Housing  Service,  USDA. 
ACTION:  Correction. 

summary:  The  Rural  Housing  Service 
(RHS)  corrects  a  notice  published 
December  21,  1999  (64  FR  71601).  This 
action  is  taken  to  correct  the  closing 
date  of  the  "early  selection  pool"  of  $40 
million  from  4:00  Eastern  Standard 
Time  on  February  21,  2000  to  4:00 
Eastern  Standard  Time  on  February  22, 
2000.  This  action  is  being  taken  because 
there  will  be  no  mail  delivery  on 
February  21,  2000  due  to  the  Federal 
Holiday. 

Accordingly,  the  notice  published 
December  21,  1999  (64  FR  71601),  is 
corrected  as  follows: 

On  page  71601  in  the  second  column, 
in  the  first  sentence  under  the  heading 
"DATES,"  the  text  "4:00  PM  Eastern 
Time  on  February  21,  2000"  should  read 
"4:00  PM  Eastern  Standard  Time  on 
February  22,  2000." 

On  page  71602  in  the  second  column, 
Item  III.,  in  the  first  paragraph,  the  text 
"4  p.m.  Eastern  Standard  Time, 
February  21,  2000"  should  read  "4:00 
PM  Eastern  Standard  Time  on  February 
22,  2000." 

On  page  71602  in  the  second  colimm. 
Item  III.,  in  the  second  paragraph,  the 
text  "4:00  PM,  Eastern  Standard  Time 
on  February  21,  2000"  should  read 
"4:00  PM  Eastern  Standard  Time  on 
February  22,  2000." 

Dated:  February  2,  2000. 
James  C  Kearney, 

Administrator,  Rural  Housing  Service. 
(FR  Doc.  00-3042  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  3410-XV-U 


COMMISSION  ON  CIVIL  RIGHTS 


Sunshine  Act  Meeting 

agency:  U.S.  Commission  on  Civil 

Rights 

DATE  AND  TIME:  Friday,  February  18, 

2000,  9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street,  N.W.,  Room  540, 

Washington,  DC  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 


II.  Approval  of  Minutes  of  January  14.  2000 

Meeting 

III.  Announcements 

IV.  Staff  Director's  Report 

V.  State  Advisory  Committee  Report 

•  Unequal  (ustice:  African  Americans  In 
the  Virginia  Criminal  Justice  System 
(Virginia) 

VI.  Review  GPRA  Draft  Report 

VII.  Future  Agenda  Items 

10:30  a.m. — Briefing  on  Zero  Tolerance 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  David  Aronson,  Press  and 
Communications  (202)  376-8312. 

Edward  A.  Hailes,  Jr., 

Acting  General  Counsel. 

(FR  Doc.  00-3226  Filed  2-8-00;  2:23  pm] 

BILUNG  CODE  6335-01-M 


DEPARTMENT  OF  COMMERCE 

INTERNATIONAL  TRADE 
ADMINISTRATION 

[A-427-816,  A-533-817,  A-560-805,  A-475- 
826,  A-588-847,  A-560-836] 

Notice  of  Amendment  of  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Orders:  Certain  Cut-To-Length  Cartjon- 
Quality  Steel  Plate  Products  From 
France,  India,  Indonesia,  Italy,  Japan 
and  the  Republic  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Smith  or  Brian  C.  Smith,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1766  or  (202)  482- 
5193,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendiments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's")  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (1999). 

Amendment  to  the  Final  Determination 

On  December  13, 1999,  the 
Department  made  its  final 
determinations  that  certain  cut-to-length 
carbon-quality  steel  plate  products  from 
France,  India,  Indonesia,  Italy,  Japan 
and  the  Republic  of  Korea  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 


at  less  than  fair  value.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-To-Length 
Carbon-Quality  Steel  Plate  Products 
from  France,  64  FR  73143,  [India)  64  FR 
73126,  [Indonesia]  64  FR  73164,  [Italv] 
64  FR  73234,  [Japan]  64  FR  73215.  and 
the  [Republic  of  Korea]  64  FR  73196 
(December  29,  1999)  ("Final 
Determinations").  In  December  1999, 
the  Department  disclosed  its 
calculations  for  the  final  determinations 
to  all  interested  parties.  In  December 
1999,  and  January  2000.  the  Department 
received  timely  allegations  of 
ministerial  errors  in  its  margin 
calculations  for  certain  respondents. 
Specifically,  the  Department  received 
ministerial  error  allegations  in  the  final 
determinations  for  France,  Indonesia. 
Italy,  and  the  Republic  of  Korea.  After 
analyzing  the  ministerial  error 
allegations  in  accordance  with  19  CFR 
351.224,  we  have  determined  the 
following: 

France 

In  calculating  the  final  margin  for  the 
respondent  Usinor  S.A.,  the  Department 
improperly  calculated  the  constructed 
export  price  ("CEP")  offset  where  U.S. 
sales  were  compared  to  constructed 
value.  Specifically,  the  Department 
failed  to  include  home  market  inventory 
carrying  costs  in  the  indirect  selling 
expenses  used  to  calculate  the  CEP 
offset.  For  a  detailed  discussion  of  the 
ministerial  error  allegations  for  France 
and  the  Department's  analysis  thereof, 
see  the  Memorandum,  Ministerial  Error 
Allegations  Regarding  the  Final 
Determination,  to  Holly  A.  Kuga,  Acting 
Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  11,  from  the  France 
Team,  dated  January  28,  2000.  hi 
accordance  with  19  CFR  351.224(e).  we 
are  amending  the  final  determination  of 
the  antidumping  duty  investigation  of 
certain  cut-to-length  carbon-quality  steel 
plate  products  from  France.  Correcting 
the  ministerial  error  changes  the  final 
weighted-average  dumping  margin  for 
Usinor  S.A.  and  the  "All  Others"  rate 
trom  10.43  percent  to  10.41  percent. 

Indonesia 

In  calculating  the  final  margin  for  the 
respondent  PT  Gunawan  Dianjaya  Steel 
("Gunawan")/  PT  Jaya  Pari  Steel 
Corporation  ("Jaya  Pari"),  the 
Department  (1)  incorrectjiy  calculated 
the  indexed,  weighted-average  costs;  (2) 
failed  to  incorporate  certain  adjustments 
to  Gunawan's  and  Jaya  Pari's  U.S.  sales 
in  the  margin  calculation;  (3)  failed  to 
include  all  of  Jaya  Pari's  U.S.  sales  in 
the  margin  calculation;  (4)  incorrectly 
calculated  December  1998  current  costs 
by  using  the  incorrect  wholesale  price 
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indices  for  tl  ree  months;  and  (5) 
incorrectly  n  ivised  the  factory  overhead 
expense  for  c  ertain  control  number 
models.  For  u  detailed  discussion  of  the 
ministerial  efror  allegations  for 
Indonesia  and  the  Department's  analysis 
thereof,  see  the  Memorandum, 
Ministerial  fiiror  Allegations  Regarding 
the  Final  Determination,  to  Louis  Apple, 
Office  Director,  from  the  Indonesia 
Team,  dated  lanuary  7,  2000.  In 
accordance  vfrith  19  CFR  351.224(e),  we 
are  amendini  the  final  determination  of 
the  antidumOing  duty  investigation  of 
certain  cut-tc  -length  carbon-quality  steel 
plate  produc  :s  from  Indonesia. 
Correcting  th  e  ministerial  errors  changes 
the  final  weiijhted-average  dumping 
margin  for  Gunawan/Jaya  Pari  and  the 
"All  Others"  rate  from  42.36  percent  to 
50.80  percen :. 

Italy 

In  calculat  ng  the  final  margin  for  the 
respondent  F alini  and  Sertoli  S.p.A.,  the 
Department  incorrectly  revised  home 
market  credit  expense.  For  a  detailed 
discussion  ol  the  ministerial  error 
allegation  foi  Italy  and  the  Department's 
analysis  thereof,  see  the  Memorandiun, 
Ministerial  Error  Allegations  Regarding 
the  Final  Determination,  to  Holly  A. 
Kuga,  Acting  Deputy  Assistant 
Secretary,  aJ/CVD  Enforcement  Group 
II,  from  the  ijaly  Team,  dated  January 
20,  2000.  In  Accordance  with  19  CFR 
351.224(e),  vre  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation!  of  certain  cut-to-length 
carbon-quality  steel  plate  products  from 
Italy.  Correc^ng  the  ministerial  error 
changes  the  final  weighted-average 
dimiping  margin  for  Palini  and  Bertoli 
S.p.A.  and  tne  "All  Others"  rate  from 
8.97  percent  lo  7.85  percent. 

The  Republic  of  Korea 

The  petitioners  alleged  that  the 
Department  made  certain  ministerial 
errors  in  calqulating  costs  for  Dongkuk 
Steel  Mill,  Lid.,  in  the  final 
determinatioti  We  do  not  agree  that  the 
items  identified  by  the  petitioners 
constitute  clerical  errors.  Thus,  we  are 
not  amending  the  final  determination  of 
the  antidumping  duty  investigation  of 
certain  cut-to-length  carbon-quality  steel 
plate  products  from  the  Republic  of 
Korea.  For  a  Detailed  discussion  of  the 
ministerial  error  allegations  for  the 
Republic  of  1  Corea  and  the  Department's 
analysis  ther  9of,  see  the  Memorandum, 
Ministerial  E  rror  Allegations  Regarding 
the  Final  Dei  ermination,  to  Holly  A. 
Kuga.  Actinj  Deputy  Assistant 
Secretary,  A  )/CVD  Enforcement  Group 
n,  from  the  Korea  Team,  dated  January 
20,  2000. 


Scope  of  Orders 

The  products  covered  by  these 
antidumping  duty  orders  are  certain 
hot-rolled  carbon-quality  steel:  (1) 
Universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  foiu'  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  mm  but  not  exceeding  1250  mm, 
and  of  a  nominal  or  actual  thickness  of 
not  less  than  4  mm,  which  are  cut-to- 
length  (not  in  coils)  and  without 
patterns  in  relief),  of  iron  or  non-alloy- 
quality  steel;  and  (2)  flat-rolled 
products,  hot-rolled,  of  a  nominal  or 
actual  thickness  of  4.75  mm  or  more  and 
of  a  width  which  exceeds  150  mm  and 
measures  at  least  twice  the  thickness, 
and  which  are  cut-to-length  (not  in 
coils).  Steel  products  to  be  included  in 
the  scope  of  these  orders  are  of 
rectangular,  square,  circular  or  other 
shape  and  of  rectangular  or  non- 
rectangular  cross-section  where  such 
non-rectangular  cross-section  is 
achieved  subsequent  to  the  rolling 
process  [i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Steel  products 
that  meet  the  noted  physical 
characteristics  that  are  painted, 
varnished  or  coated  with  plastic  or  other 
non-metallic  substances  are  included 
within  this  scope.  Also,  specifically 
included  in  the  scope  of  these  orders  are 
high  strength,  low  alloy  ("HSLA") 
steels.  HSLA  steels  are  recognized  as 
steels  with  micro-alloying  levels  of 
elements  such  as  chromium,  copper, 
niobium,  titanium,  vanadium,  and 
molybdenum.  Steel  products  to  be 
included  in  this  scope,  regardless  of 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions, 
are  products  in  which:  (1)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements,  (2)  the 
carbon  content  is  two  percent  or  less,  by 
weight,  and  (3)  none  of  the  elements 
listed  below  is  equal  to  or  exceeds  the 
quantity,  by  weight,  respectively 
indicated:  1.80  percent  of  manganese,  or 
1.50  percent  of  silicon,  or  1.00  percent 
of  copper,  or  0.50  percent  of  aluminum, 
or  1.25  percent  of  chromium,  or  0.30 
percent  of  cobalt,  or  0.40  percent  of 
lead,  or  1.25  percent  of  nickel,  or  0.30 
percent  of  tungsten,  or  0.10  percent  of 
molybdenum,  or  0.10  percent  of 
niobium,  or  0.41  percent  of  titanium,  or 
0.15  percent  of  vanadium,  or  0.15 
percent  zirconium.  All  products  that 
meet  the  written  physical  description, 
and  in  which  the  chemistry  quantities 
do  not  equal  or  exceed  any  one  of  the 
levels  listed  above,  are  within  the  scope 
of  these  orders  unless  otherwise 
specifically  excluded.  The  following 


products  are  specifically  excluded  from 
these  orders:  (1)  Products  clad,  plated, 
or  coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastic  or  other  non-metallic  substances; 
(2)  SAE  grades  (formerly  AISI  grades)  of 
series  2300  and  above;  (3)  products 
made  to  ASTM  A710  and  A736  or  their 
proprietary  equivalents;  (4)  abrasion- 
resistant  steels  (i.e.,  USS  AR  400,  USS 
AR  500);  (5)  products  made  to  ASTM 
A202,  A225,  A514  grade  S,  A517  grade 
S,  or  thefr  proprietary  equivalents;  (6) 
ball  bearing  steels;  (7)  tool  steels;  and  (8) 
silicon  manganese  steel  or  silicon 
electric  steel. 

The  merchandise  subject  to  these 
orders  is  classified  in  the  HTSUS  under 
subheadings:  7208.40.3030. 
7208.40.3060.  7208.51.0030, 
7208.51.0045,  7208.51.0060, 
7208.52.0000,  7208.53.0000, 
7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.13.0000, 
7211.14.0030.  7211.14.0045, 
7211.90.0000.  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7225.40.3050,  7225.40.7000, 
7225.50.6000,  7225.99.0090, 
7226.91.5000.  7226.91.7000, 
7226.91.8000,  7226.99.0000. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  covered  by  these  orders  is 
dispositive. 

Antidumping  Duty  Orders 

On  February  2,  2000,  in  accordance 
with  section  735(d)  of  the  Act,  the  ITC 
notified  the  Department  that  a  U.S. 
industry  is  materially  injured  by  reason 
of  imports  of  certain  cut-to-length 
carbon-quality  steel  plate  products  from 
France,  India,  Indonesia,  Italy,  Japan, 
and  the  Republic  of  Korea,  pursuant  to 
section  735(b)(1)(A)  of  the  Act.  In 
addition,  with  respect  to  imports  of 
subject  merchandise  from  Japan,  the  ITC 
foimd  that  critical  circumstances  do  not 
exist. 

Therefore,  in  accordance  with  section 
736(a)(1)  of  the  Act,  the  Department  will 
direct  the  United  States  Customs 
Service  ("U.S.  Customs")  to  assess, 
upon  further  advice  by  the  Department, 
antidumping  duties  equal  to  the  amoimt 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  export  price  or 
constructed  export  price  of  the 
merchandise  for  all  relevant  entries  of 
certain  cut-to-length  carbon-quality  steel 
plate  products  from  each  of  the 
countries  named  in  the  above- 
referenced  antidiunping  duty 
investigations.  These  antidumping 
duties  will  be  assessed  on  all 
unliquidated  entries  of  imports  of  the 
subject  merchandise  that  are  entered,  or 
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withdrawn  from  warehouse,  for 
consumption  on  or  after  July  29,  1999, 
the  date  of  pubHcation  of  the 
preliminary  determinations  in  the 
Federal  Register.  Because  the  ITC  did 
not  find  that  critical  circumstances  exist 
with  respect  to  imports  of  subject 
merchandise  from  Japan,  the 
Department  will  direct  U.S.  Customs  to 
refund  all  cash  deposit  amoimts 
collected  on  imports  of  certain  cut-to- 
length  carbon-quality  steel  plate 
products  from  Japan  entered,  or 
withdrawn  from  warehouse,  during  the 
90-day  period  prior  to  the  publication  of 
the  preliminary  antidumping  duty 
determination  for  Japan  (i.e.,  from  April 
30, 1999  through  July  28, 1999). 
Moreover,  because  the  Department 
foimd  a  de  minimis  final  weighted- 
average  margin  for  ILVA  S.p.A.,  a 
respondent  in  the  Italian  investigation 
which  received  a  margin  in  excess  of  de 
minimis  in  the  preliminary 
determination,  the  Department  has 
directed  U.S.  Customs  to  terminate  the 
suspension  of  liquidation  for  shipments 
of  certain  cut-to-length  carbon-quality 
steel  plate  products  produced/exported 
by  ILVA  S.p.A.  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  July  29,  1999,  and  to  release  any 
bond  or  other  security,  and  refund  any 
cash  deposit  obtained  in  connection 
with  the  antidiunping  duty 
investigation.  Finally,  because  the 
Department  foimd  a  de  minimis  final 
weighted-average  margin  for  Pohang 
Iron  &  Steel  Co.,  Ltd.  ("POSCO"),  a 
respondent  in  the  Korean  investigation 
which  also  received  a  de  minimis 
margin  in  the  preliminary 
determination,  there  are  no  cash  deposit 
requirements  for  POSCO. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  cash  deposits 
based  on  the  rates  listed  below.  Where 
applicable,  the  Department  will  reduce 
the  cash  deposit  rates  listed  below  by 
the  export  subsidy  rate  found  in  the 
companion  final  determination  of  the 
countervailing  duty  investigation. 


Exporter/manufacturer 


France: 

Usinor 

All  Others  

India: 

SAIL  

All  Otheis  

Indonesia: 

Gunawan/Jaya  Pari 

PT  Krakatau  Steel  . 

AllOthers  

Italy: 


Margin  per- 
centage 


10.41 
10.41 

72.49 
72.49 

50.80 
52.42 
50.80 


Exporter/manufacturer 

Margin  per- 
centage 

Palini  and  Bertoll  S.p.A 

All  Others  

7.85 
785 

Japan: 
Kawasaki  Steel  Corporation 

Kobe  Steel,  Ltd  

Nippon  Steel  Corporation  

NKK  Corporation 

Sumitomo  Metal  Industries, 

Ltd 

All  Others  

10.78 
59.12 
59.12 
59.12 

59.12 
10  78 

Republic  of  Korea: 
Dongkuk  Steel  Mill  Co.,  Ltd. 
AllOthers  

2.98 
298 

This  notice  constitutes  the 
antidumping  duty  orders  with  respect  to 
certain  cut-to-length  carbon-quality  steel 
plate  products  from  France,  India, 
Indonesia,  Italy,  Japan,  and  the  Republic 
of  Korea,  pursuant  to  section  736(a)  of 
the  Act.  Interested  parties  may  contact 
the  Central  Records  Unit,  Room  B-099 
of  the  Main  Commerce  Building,  for 
copies  of  an  updated  list  of  antidumping 
duty  orders  currently  in  effect. 

These  orders  are  pubUshed  in 
accordance  with  section  736(a)  of  the 
Act  and  19  CFR  351.211. 

Dated:  February  3,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-3119  Filed  2-9-^)0;  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[C-427-817,  C-533-818,  C-560-806,  C-475- 
827,0-580-837] 

Notice  of  Amended  Final 
Determinations:  Certain  Cut-to-Length 
Cartxm-Quailty  Steel  Plate  From  India 
and  ttie  Republic  of  Korea;  and  Notice 
of  Countervailing  Duty  Orders:  Certain 
Cut-To-Length  Cartx>n-Quality  Steel 
Plate  From  France,  India,  Indonesia, 
Italy,  and  the  Republic  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Thirumalai  at  (202)  482^087 
(France),  Robert  Copyak  at  (202)  482- 
2209  (India),  Eva  Temkin  at  (202)  482- 
1167  (Indonesia),  Kristen  Johnson  at 
(202)  482-4406  (Italy),  and  Stephanie 
Moore  at  (202)  482-3692  (Korea),  Office 
of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 


The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1 , 
1995  ("the  Act").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Departments  regulations  are  to  the 
current  regiUations  codified  at  19  CFR 
Part  351  (1999). 

Scope  of  Orders  ft 

The  products  covered  by  these 
antidimiping  duty  orders  are  certain 
hot-rolled  carbon-quality  steel:  (1) 
Universal  mill  plates  (j.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  mm  but  not  exceeding  1250  mm, 
and  of  4.  nominal  or  actual  thickness  of 
not  less  than  4  mm,  which  are  cut-to- 
length  (not  in  coils)  and  without 
patterns  in  reUef),  of  iron  or  non-alloy- 
quality  steel;  and  (2)  flat-rolled 
products,  hot-rolled.  Of  a  nominal  or 
actual  thickness  of  4.75  mm  or  more  and 
of  a  width  which  exceeds  150  mm  and 
measures  at  least  twice  the  thickness, 
and  which  are  cut-to-length  (not  in 
coils).  Steel  products  to  be  included  in 
the  scope  of  these  orders  are  of 
rectangular,  square,  circular  or  other 
shape  and  of  rectangular  or  non- 
rectangular  cross-«ection  where  such 
non-rectangular  cross-section  is 
achieved  subsequent  to  the  rolling 
process  {i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Steel  products 
that  meet  the  noted  physical 
characteristics  that  are  painted, 
varnished  or  coated  with  plastic  or  other 
non-metallic  substances  are  included 
within  this  scope.  Also,  specifically 
included  in  the  scope  of  these  orders  are 
high  strength,  low  alloy  ("HSLA") 
steels.  HSLA  steels  are  recognized  as 
steels  with  micro-alloying  levels  of 
elements  such  as  chromium,  copper, 
niobium,  titanium,  vanadium,  and 
molybdenum.  Steel  products  to  be 
included  in  this  scope,  regardless  of 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions, 
are  products  in  which:  (1)  fron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (2)  the 
carbon  content  is  two  percent  or  less,  by 
weight;  and  (3)  none  of  the  elements 
listed  below  is  equal  to  or  exceeds  the 
quantity,  by  weight,  respectively 
indicated:  1.80  percent  of  manganese,  or 
1.50  percent  of  silicon,  or  1.00  percent 
of  copper,  or  0.50  percent  of  aluminum, 
or  1.25  percent  of  chromium,  or  0.30 
percent  of  cobalt,  or  0.40  percent  of 
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lead,  or  1.25  |>ercent  of  nickel,  or  0.30 
percent  of  tungsten,  or  0.10  percent  of 
molybdenunu  or  0.10  percent  of 
niobium,  or  (141  percent  of  titanium,  or 
0.15  percent  <>f  vanadium,  or  0.15 
percent  zircoiiium.  All  products  that 
meet  the  writien  physical  description, 
and  in  which]  the  chemistry  quantities 
do  not  equal  or  exceed  any  one  of  the 
levels  listed  above,  are  within  the  scope 
of  these  ordeBs  imless  otherwise 
specifically  excluded.  The  following 
products  are  Specifically  excluded  from 
these  orders:  11)  Products  clad,  plated, 
or  coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastic  or  othur  non-metallic  substances; 
(2)  SAE  grades  (formerly  AISI  grades)  of 
series  2300  aiid  above;  (3)  products 
made  to  ASTM  A710  and  A736  or  their 
proprietary  equivalents:  (4)  abrasion- 
resistant  steek  (i.e.,  USS  AR  400,  USS 
AR  500);  (5)  products  made  to  ASTM 
A202,  A225,  ^514  grade  S,  A517  grade 
S,  or  their  pre  prietary  equivalents;  (6) 
ball  bearing  seels;  (7)  tool  steels;  and  (8) 
silicon  mangi  nese  steel  or  silicon 
electric  steel. 

The  merchi  indise  subject  to  these 
orders  is  clasiiified  in  the  HTSUS  under 
subheadings:  7208.40.3030, 
7208.40.3060  7208.51.0030. 
7208.51.0045   7208.51.0060, 
7208.52.0000  7208.53.0000, 

7208.90.0000  7210.70.3000. 
7210.90.9000  7211.13.0000, 
7211. 14.0030|  7211.14.0045, 

7211.90.00001  7212.40.1000, 
7212.40.5000.  7212.50.0000, 
7225.40.3050  7225.40.7000, 
7225.50.6000  7225.99.0090. 
7226.91.5000  7226.91.7000. 
7226.91.8000  7226.99.0000. 

Although  tl  ie  HTSUS  subheadings  are 
provided  for  i  :onvenience  and  Customs 
written  description  of  the 
covered  by  these  orders  is 


purposes,  the 
merchandise 
dispositive. 

Amended  Filial  Determinations 


India 


pu  »1 
IR 


On  Decern!  er 
determinatioi  i 
duty  investig  it 
length  carbor 
India  was 
Register  (64 
2000,  petitioners 
alleged  that 
ministerial 
estimated  nel 
rate.  We  agre^  s 
corrected  oui 
the  estimatec 
subsidy  rate 
Authority  of 


29,  1999,  the  final 

in  the  countervailing 

ion  of  certain  cut-to- 

-quality  steel  plate  from 

ished  in  the  Federal 

73131).  On  January  10, 

in  the  investigation 
Department  made 
in  calculating  the 
countervailable  subsidy 
with  petitioners  and  have 
calculations.  As  a  result, 
net  countervailable 
i  ttributable  to  the  Steel 
ndia  ("SAIL")  increased 


t  le 


ei rors 


from  11.25  percent  ad  valorem  to  12.82 
percent  ad  valorem;  this  rate  also  serves 
as  the  "all  others"  rate.  These 
corrections  are  explained  in  the 
memorandum  to  Holly  A.  Kuga.  Acting 
Deputy  Assistant  Secretary.  Group  II. 
Import  Administration  ("Allegations  of 
Ministerial  Errors  in  the  Final 
Affirmative  Coimtervailing  Duty 
Determination:  Certain  Cut-to-Length 
Carbon-Quality  Steel  Plate  from  India"). 
The  memorandum  is  on  file  in  public 
version  form  in  the  Central  Records  Unit 
("CRU").  (room  B-099  of  the  Main 
Commerce  Building). 

Republic  of  Korea 

On  December  29, 1999,  the  final 
determination  in  the  coimtervailing 
duty  investigation  of  certain  cut-to- 
length  carbon-quality  steel  plate  bom 
South  Korea  was  pubUshed  in  the 
Federal  Register  (64  FR  73176).  On 
January  10,  2000,  petitfoners  and 
respondents  in  the  investigation  alleged 
that  the  Department  made  ministerial 
errors  in  calculating  the  estimated  net 
countervailable  subsidy  rates  applicable 
to  certain  respondents.  We  agree  that 
certain  ministerial  errors  were  made  and 
we  have  corrected  our  calculations.  As 
a  result,  the  estimated  net 
countervailable  subsidy  rate  attributable 
to  Pohang  Iron  and  Steel  Company 
("POSCO")  decreased  from  0.95  percent 
ad  valorem  to  0.82  percent  ad  valorem, 
and  the  estimated  net  countervailable 
subsidy  rate  attributable  to  Dongkuk 
Steel  Mill,  Ltd,  ("DSM")  increased  from 
2.21  percent  ad  valorem  to  3.26  percent 
ad  valorem;  this  rate  also  serves  as  the 
"all  others"  rate.  These  corrections  are 
explained  in  the  memorandum  to  Holly 
A.  Kuga,  Acting  Deputy  Assistant 
Secretary,  Group  11,  Import 
Administration  ("Ministerial  Errors  in 
the  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Cut-to- 
Length  Carbon-Quality  Steel  Plate  from 
Korea").  The  memorandum  is  on  file  in 
public  version  form  in  the  CRU. 

Countervailing  Duty  Orders 

In  accordance  with  section  705(d)  of 
the  Act,  on  December  29, 1999,  the 
Department  published  its  final 
determinations  in  the  countervailing 
duty  investigations  of  certain  cut-to- 
length  carbon-quality  steel  plate  from 
France  (64  FR  73277),  India  (64  FR 
73131),  Indonesia  (64  FR  73155),  Italy 
(64  FR  73244),  and  Korea  (64  FR  73176). 
On  February  2,  2000,  the  International 
Trade  Commission  ("ITC")  notified  the 
Department  of  its  final  determination, 
pursuant  to  section  705(b)(l)(A)(i)  of  the 


Act,  that  an  industry  in  the  United 
States  suffered  material  injury  as  a 
result  of  subsidized  imports  of  certain 
cut-to-length  carbon-quality  steel  plate 
from  France.  India.  Indonesia,  Italy,  and 
Korea. 

Therefore,  countervailing  duties  will 
be  assessed  on  all  unliquidated  entries 
of  certain  cut-to-length  carbon-quality 
steel  plate  from  France.  India. 
Indonesia.  Italy,  and  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  July  26,  1999, 
the  date  on  which  the  Department 
published  its  preliminary  affirmative 
countervailing  duty  determinations  in 
the  Federal  Register,  and  before 
November  23.  1999.  the  date  the 
Department  instructed  the  U.S.  Customs 
Service  to  discontinue  the  suspensions 
of  liquidation  in  accordance  with 
section  703(d)  of  the  Act.  and  on  all 
entries  and  withdrawals  of  subject 
merchandise  made  on  or  after  the  date 
of  publication  of  these  coimtervailing 
duty  orders  in  the  Federal  Register. 
Section  703(d)  states  that  the 
suspension  of  liquidation  pursuant  to  a 
preliminary  determination  may  not 
remain  in  effect  for  more  than  four 
months.  Enfries  of  certain  cut-to-length 
carbon-quality  steel  plate  made  on  or 
after  November  23.  1999.  and  prior  to 
the  date  of  publication  of  these  orders 
in  the  Federal  Register  are  not  liable  for 
the  assessment  of  countervailing  duties 
due  to  the  Department's 
discontinuation,  effective  November  23. 
1999.  of  the  suspensions  of  liquidation. 

In  accordance  with  section  706  of  the 
Act.  the  Department  will  direct  U.S. 
Customs  officers  to  reinstitute  the 
suspension  of  liquidation  effective  the 
date  of  publication  of  this  notice  in  the 
Federal  Register  and  to  assess,  upon 
further  advice  by  the  Department 
pursuant  to  section  706(a)(1)  of  the  Act. 
countervailing  duties  for  each  entry  of 
the  subject  merchandise  in  an  amount 
based  on  the  net  countervailable 
subsidy  rate  for  the  subject 
merchandise. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
countervailable  subsidy  rates  noted 
below.  The  All  Others  rates  apply  to  all 
producers  and  exporters  of  certain  cut- 
to-length  carbon-quality  steel  plate  from 
France,  India,  Indonesia,  Italy,  and 
Korea  not  specifically  listed  below.  The 
cash  deposit  rates  are  as  follows: 
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Net  Subsidy  Rate 


Producer/Exporter:  France 

Usinor  Group 

GTS  Industries  S.A !!!!!!!!!!!!!!!" 

All  Others  '.!""""!!""""!!!!""""! 

Producer/Exporter:  India 

Steel  Authority  of  India  (SAIL)  

All  Others  ' "' 

Producer/Exporter:  Indonesia 

P.T.  Krakatau  Steel 

All  Others  .; ["^^Z 

Producer/Exporter:  Italy 

ILVA  S.p.A.  and  ILVA  Lamiere  e.  Tubi  S.p.A 

All  Others  

Producer/Exporter:  Korea 

Dongkuk  Steel  Mill,  Ltd 

All  Others  .'. 


5.56  percent  ad  valorem. 
6.86  percent  ad  valorem. 
6.80  percent  ad  valorem. 


12.82  percent  ad  valorem. 
12.82  percent  ad  valofem. 


47.71  percent  ad  valorem. 
15.90  percent  ad  valorem. 


26.12  percent  ad  valorem. 
26.12  percent  ad  valorem. 


3.26  percent  ad  valorem. 
3.26  percent  ad  valorem. 


The  hidonesian  steel  producers  P.T. 
Gunawan  Steel  and  P.T.  Jaya  Pari  are 
excluded  from  the  Indonesian  order 
because  they  received  a  de  minimis  net 
subsidy  of  0.00  percent  ad  valorem.  The 
Italian  steel  producer  Palini  and  Bertoli 
S.p.A  is  excluded  from  the  Italian  order 
because  it  received  a  de  minimis  net 
subsidy  of  0.12  percent  ad  valorem.  The 
Korean  steel  producer  POSCO  is 
excluded  from  the  Korean  order  because 
it  received  a  de  minimis  net  subsidy  rate 
of  0.82  percent  ad  valorem. 

This  notice  constitutes  the 
countervailing  duty  orders  with  respect 
to  certain  cut-to-length  carbon-quality 
steel  plate  from  France,  India, 
Indonesia,  Italy,  and  Korea,  piu'suant  to 
section  706(a)  of  the  Act.  Interested 
parties  may  contact  the  CRU,  for  copies 
of  an  updated  list  of  coimtervailing  duty 
orders  currently  in  effect. 

These  countervailing  duty  orders  and 
amended  final  determinations  are 
published  in  accordance  with  section 
706(a)  and  705  of  the  Act  and  19  CFR 
351.211  and  351.224. 

Dated:  February  3,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

A  dministration . 

[FR  Doc.  00-3120  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  99-00007. 

summary:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  John  L.  Koenig.  This  notice 
summarizes  the  conduct  for  which 
certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202-482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1999). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  piusuemt  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's^etermination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 


Description  of  Certified  Conduct 

Export  Trade 

1.  Products 

All  goods  and  services. 

2.  Technology  Rights 

All  intellectual  property  rights 
associated  with  Products,  including,  but 
not  limited  to:  Patents,  trademarks, 
service  marks,  copyrights,  trade  secrets 
and  know-how. 

3.  Export  Trade  Facilitation  Services  (as 
they  Relate  to  the  Export  of  Products 
and  Technology  Rights) 

Export  Trade  Facilitation  Services, 
including,  but  not  limited  to: 
consulting:  international  market 
research;  marketing  and  trade 
promotion;  trade  show  participation; 
insiu°ance;  legal  assistance; 
transportation,  trade  documentation  and 
freight  forwarding;  communication  and 
processing  of  export  orders; 
warehousing;  foreign  exchange; 
financing;  taking  title  to  goods; 
professional  services  in  areas  of 
government  relations  and  assistance    - 
with  state  and  federal  programs  and 
foreign  trade  and  business  protocol. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands).    • 
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Export  Trade  Activities  and  Methods  of 
Operation 

John  L.  Kd<  nig  may  engage  in  the 
following  act  vities  with  respect  to  the 
Export  Markets: 

1.  Provide  ind/or  arrange  for  the 
provision  of  i  Ixport  Trade  Facilitation 
Services; 

2.  Engage  i  i  promotion  and  marketing 
activities  as  t  ley  relate  to  exporting 
Products  to  tl  le  Export  Markets; 

3.  Enter  into  exclusive  and  non- 
exclusive exj  ort  sales  agreements  with 
Suppliers  reg  irding  sales  of  Products  in 
the  Export  M  irkets;  such  agreements 
may  prohibit  Suppliers  from  exporting 
independently  of  John  L.  Koenig; 

4.  Enter  intp  exclusive  and  non- 
exclusive salts  and/or  territorial 
agreements  wjith  distributors  in  the 
Export  Markets; 

5.  Establisri  the  price  of  Products  for 
sale  in  the  Export  Markets; 

6.  Allocate  export  orders  among 
Suppliers; 

7.  Obtain  information  from  individual 
Suppliers  reg  irding  their  inventories 
and  near-tem  i  production  schedules  for 
the  purpose  c  f  determining  the 
availability  o "  Products  for  export  and 
coordinating  exports  with  distributors; 
and 

ini} 


exclusive  or  non- 
grfeements  with  Suppliers, 
Intermediaries,  or  other  persons 
Technology  Rights  in 


8.  Enter 
exclusive  a 
Export 
for  licensing 
Export  Mark^s 

Terms  and  C  inditions  of  Certificate 

1 .  In  engag  ng  in  Export  Trade 
Activities  and  Methods  of  Operation, 
John  L.  Koen  g  will  not  intentionally 
disclose,  dire  ctly  or  indirectly,  to  any 
Supplier  any  information  about  any 
other  Suppli(  r's  costs,  production, 
capacity,  invi  sntories,  domestic  prices, 
domestic  salt  s,  or  U.S.  business  plans, 
strategies,  or  methods  that  is  not  already 
generally  ava  liable  to  the  trade  or 
public. 

2.  John  L.  I  [oenig  will  comply  with 
requests  mad  s  by  the  Secretary  of 
Commerce  oi  i  behalf  of  the  Secretary  of 
Conunerce  oi  the  Attorney  General  for 
information  ( ir  documents  relevant  to 
conduct  undi  sr  the  Certificate.  The 
Secretary  of  ( Commerce  will  request 
such  informa  tion  or  documents  when 
either  the  At  omey  General  or  the 
Secretary  of  ( commerce  believes  that  the 
information  i  ir  documents  are  required 
to  determine  that  John  L.  Koenig's 
Export  Trade,  Export  Trade  Activities, 
and  Methods  of  Operation  continue  to 
comply  with  the  standards  of  Section 
303(a)  of  the  Act. 


Definitions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product. 

Protection  Provided  by  Certificate 

This  Certificate  protects  John  L. 
Koenig  and  any  employee  acting  on  his 
behalf  from  private  treble  damage 
actions  and  government  criminal  and 
civil  suits  under  U.S.  federal  and  state 
antitrust  laws  for  the  export  conduct 
specified  in  the  Certificate  and  carried 
out  during  its  effective  period  in 
compliance  vdth  its  terms  and 
conditions. 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce.  l4th  Street  and  Constitution 
Avenue,  NW.  Washington,  DC  20230. 

Dated:  February  4,  2000. 
Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 
Affairs. 
[FR  Doc.  00-3006  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  3510-OfMJ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

p.D.  020200D] 

Availability  of  the  Record  of  Decision 
for  the  Proposed  Modification  of  a 
Habitat  Conservation  Plan  With 
Respect  to  a  Permit  Allowing 
Incidental  Take  of  Threatened  and 
Endangered  Species  for  Plum  Creek 
Timt>er  Company  Lands  in  the 
lnterstate-90  Corridor  of  King  and 
Kittitas  Counties,  Washington 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce;  Fish  and  Wildlife  Service 
(FWS),  Literior. 
ACTION:  Notice  of  decision. 

SUMMARY:  This  notice  advises  the  public 
that  NMFS  and  FWS  (the  Services)  have 
decided  to  approve  a  request  by  Plum 
Creek  Timber  Company  {Pliun  Creek)  to 
modify  the  Plum  Creek  Cascades  Habitat 


Conservation  Plan  (HCP)  incidental  take 
permit  (PRT-808398),  issued  pursuant 
to  section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended,  by 
incorporating  the  results  of  the 
Interstate-90  Land  Exchange  Act  (I- 
90LXA).  The  public  is  also  notified  that 
the  Record  of  Decision  for  this  action  is 
available  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Individuals  wishing  copies  of  the 
Record  of  Decision,  or  other  supporting 
documents  regarding  this  action,  should 
contact  William  Vogel;  U.S.  Fish  and 
Wildlife  Service;  510  Desmond  Drive; 
Suite  102;  Lacey,  Washington  98503; 
telephone  (360)  753-9440. 

SUPPLEMENTARY  INFORMATION: 

Background 

Plum  Creek  has  requested 
modification  of  the  HCP  to 
acconunodate  the  new  land-base 
resulting  from  enactment  of  the  I- 
90LXA.  The  Services'  decision  is  to 
adopt  the  Preferred  Alternative,  as 
described  in  the  Final  Supplemental 
Environmental  Impact  Statement 
(FSEIS).  This  decision  is  based  on  a 
thorough  review  of  the  alternatives  and 
their  environmental  consequences.  By 
adopting  the  Preferred  Alternative  with 
its  assurances  that  the  mitigation 
program  and  enforcement  measures  be 
implemented,  all  practicable  means  to 
avoid  or  minimize  harm  have  been 
adopted. 

The  Proposed  HCP  Modification,  as 
described  in  the  proposed  Modification 
Document  and  analyzed  in  the  FSEIS, 
provides  the  most  comprehensive 
package  of  conservation  prescriptions 
and  activities  of  all  of  the  alternatives. 
None  of  the  other  alternatives  provide  as 
integrated  and  comprehensive  a  package 
of  habitat  conservation  as  the  Proposed 
HCP  Modification.  The  Proposed  HCP 
Modification  accommodates  the  new 
land-base  and  applies  the  prescriptive 
conservation  measures  to  the  newly 
acquired  lands  within  the  HCP  Planning 
Area. 

Dated:  December  23, 1999. 
William  B.  Zimmerman, 

Regional  Director.  Region  1,  U.S.  Fish  and 
Wildlife  Service,  Portland,  Oregon. 

Dated:  February  4,  2000. 
Wanda  L.  Cain, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
[FR  Doc.  00-3002  Filed  2-9-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  0201 OOC] 

Advisory  Committee  to  the  U.S. 
Section  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT);  Spring 
Species  Working  Group  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACHON:  Notice  of  public  meeting. 

summary:  The  Advisory  Committee  to 
the  U.S.  Section  to  ICCAT  annoimces  its 
spring  meeting  with  its  Species  Working 
Groups  on  March  6  and  7,  2000. 
DATES:  The  open  sessions  of  the 
Committee  meeting  will  be  held  on 
March  6.  2000,  from  9:15  a.m.  to  2:30 
p.m.,  and  on  March  7,  2000,  from  9:00 
a.m.  to  10  a.m.  and  from  11:30  a.m.  to 
5  p.m.  Closed  sessions  will  be  held  on 
March  6,  2000,  from  2:30  p.m.  to 
approximately  6:00  p.m.,  and  on  March 
7,  2000,  from  10  a.m.  to  11:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hohday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring, 
Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Blankenbeker  at (301)  713-2276. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  to  the  U.S.  Section 
to  ICCAT  will  meet  in  open  session  to 
receive  and  to  discuss  information  on 
(1)  1999  ICCAT  meeting  results  and  U.S. 
implementation  of  ICCAT  decisions,  (2) 
NMFS  and  ICCAT  research  and 
monitoring  activities,  (3)  the  Food  and 
Agriculture  Organization's  work  related 
to  illegal,  unregulated,  and  unreported 
fishing,  (4)  the  second  meeting  of 
ICCAT's  Working  Group  on  Allocation 
Criteria,  (5)  Advisory  Committee 
operational  issues,  (6)  consultation 
regarding  the  identification  of  coimtries 
that  are  diminishing  the  effectiveness  of 
ICCAT,  (7)  the  results  of  the  meetings  of 
the  Committee's  Species  Working 
Groups,  and  (8)  other  matters  relating  to 
the  international  management  of  ICCAT 


species.  The  public  will  have  access  to 
the  open  sessions  of  the  meeting,  but 
there  will  be  no  opportimity  for  public 
comment. 

Sessions  of  the  Advisory  Committee's 
Species  Working  Groups  will  not  be 
open  to  the  public,  but,  as  noted  earlier, 
the  results  of  the  working  group 
discussions  will  be  reported  to  the  full 
Advisory  Committee  during  the 
Committee's  afternoon  open  session  on 
March  7. 

Special  Accommodations 

The  meeting  locations  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kim  Blankenbeker 
at  (301)  713-2276  at  least  5  days  prior 
to  the  meeting  date. 

Dated:  February  3,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-3003  Filed  2-9-00;  8:45  am] 

BIUJNG  CODE  3510-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Minneapolis  Grain  Exchange: 
Proposed  Amendments  to  the  Quality 
Specifications  of  the  Durum  Wheat 
Futures  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of 

proposed  amendments  to  contract  terms 

and  conditions. 

SUMMARY:  The  Minneapolis  Grain 
Exchange  (MGE  or  Exchange)  has 
proposed  amendments  to  the 
Exchange's  durum  wheat  futures 
contract.  The  proposed  amendments 
would  revise  the  futures  contract's 
quality  specifications.  The  proposed 
amendments  were  submitted  under  the 
Commission's  45-day  Fast  Track 
procedures  which  provides  that,  absent 
any  contrary  action  by  the  Commission, 
the  proposed  amendments  may  be 
deemed  approved  on  February  24, 
2000 — 45  days  after  the  Commission's 
receipt  of  the  proposals.  The  Acting 


Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposed  amendments  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  piuposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  February  25,  2000. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street,  NW 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  proposed  amendments  to 
the  MGE  diuiun  wheat  futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  John  Bird  of  the  Division 
of  Economic  Analysis,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington,  DC  20581,  telephone  (202) 
418-5274.  Facsimile  number:  (202)  418- 
5527.  Electronic  mail:  jbird@cftc.gov 

SUPPLEMENTARY  INFORMATION:  The 

futures  contract  currently  calls  for  the 
delivery  of  dunun  wheat  meeting 
specified  quality  requirements.  These 
existing  requirements,  with  one 
exception,  meet  or  exceed  the  standards 
for  U.S.  grade  No.  2  hard  amber  dunun 
wheat.  In  addition,  the  contract  sets 
forth  standards  for  protein  content, 
falling  number,  moisture  content, 
dockage,  and  hard  vitreous  amber 
kernels  which  are  not  specified  in  the 
ofilcial  U.S.  standards  for  grain.  The 
proposed  amendments  would  make  the 
contract's  standards  conform  to  the 
requirements  for  U.S.  No.  2  hard  amber 
durum  wheat  and  would  reduce  the 
contract's  standards  for  protein  content, 
falling  number,  and  hard  vitreous 
kernels.  The  proposed  and  current 
quality  specifications  are  shown  in  the 
table  below. 


Grade  factor  or  quality  standard 


Minimum  Test  Weight  

Maximum  Heat  Damaged  Kemels 

Maximum  Total  Damaged  Kemels  

Maximum  Foreign  Material  

Maximum  Stirunken  and  Broken  Kemels 

Maximum  Total  Defects  

Maximum  Total  Ottier  Classes  


Current  specifica- 
tion 


60  lbs  per  bushel 

0.2% 

2.0% 

1.0% 

3.0% 

5.0% 

2.0% 


Proposed  specifica- 
tion 


58  lbs  per  bushel 

0.2% 

4.0% 

0.7% 

5.0% 

5.0% 

2.0% 
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Grade  factor  or  quality  standard 


Minimum  Fallinj  Number 

Maximum  Moisture  Content 

Maximum  Dockage  * 

Minimum  Hard  Vireous  Amber  Kernels  *  *  * 


Current  specifica- 
tion 


13.0%  (12%  mois- 
ture basis) 
325 
13.5% 
1.5% 
85% 


Proposed  specifica- 
tion 


12.5% 

300 

13.5% 

1.5% 

80.0% 


The  MGE  intends  to  apply  the 
proposed  amendments  to  existing 
contract  mon  hs,  commencing  with  the 
July  2000  cor  tract  month  and  to  all 
newly  listed  contract  months. 

In  support  )f  the  proposed 
amendments  J  the  Exchange  stated  that: 

for  amending  the  rule  is  to 
del  verable  Durum  Wheat 

more  closely  correspond  to 
U.S.  number  2  Hard  Amber 
The  Exchange  believes  the 
c  ommodity  specifications  is 
er  hance  participation  and  trade 
I  ontract  as  well  as  to  expand 
pply  for  delivery. 


01 

f)rl 


[tithe  purpoa  s 
modify  the 
contract  grade 
the  standards 
Durum  Wheat, 
change  in  par 
necessary  to 
activity  in  the 
the  available  s 


The  Commission 
comments  on 
amendments 


tie 


Copies  of 
will  be  aval 
Office  of  the 
Futures  Trad 
Lafayette 
Washington, 
proposed 
through  the 
mail  at  the 
(202) 418- 
secretary@cftfc 


la  t)le : 


proposed  amendments 
for  inspection  at  the 
secretariat,  Conunodity 
ng  Conunission,  Three 
Ceiitee,  21st  Street  NW, 
DC  20581.  Copies  of  the 
dments  can  be  obtained 
ce  of  the  Secretariat  by 
atove  address,  by  phone  at 
511  )0,  or  via  the  Internet  at 


;  amun 


Ciffic 


Other 
Exchange  in 
may  be  avai 
to  the  Freedo^ 
U.S.C.  552) 
regulations 
(1987)), 
entitled  to  c 
forth  in  17 
Requests  for 
should  be 
Sunshine  Ac 
Office  of 
headquarters 
145.7  and 


is  requesting 
the  proposed 


.gov. 

materials  submitted  by  the 
!  upport  of  the  proposal 
e  upon  request  pursuant 
of  Information  Act  (5 
the  Commission's 
thereunder  (17  CFR  Part  145 
exce;  )t  to  the  extent  they  are 
cjifidential  treatment  as  set 
145.5  and  145.9. 
:opies  of  such  materials 

to  the  FOI,  Privacy  and 
Compliance  Staff  of  the 
Secretariat  at  the  Commission's 
in  accordance  with  1 7  CFR 
.8. 


hble 


aid 


Cl'R 


msde 


14) 

Any  persoi  i  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  am  mdments,  or  with  respect 
to  other  materials  submitted  by  the 
Exchange,  should  send  such  comments 
to  Jean  A.  W<  bb,  Secretary,  Commodity 
Futures  Trad  ng  Commission,  Three 
Lafayette  Cei  tre,  21st  Street  NW, 
Washington,  DC  20581  by  the  specified 
date. 


Issued  in  Washington,  DC,  on  February  7, 
2000. 

Richard  Shilts, 
Acting  Director. 
Bldg.  8449,  Fort  Polk 
Property  #:21199640539 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  2093  sq.  ft.,  most  recent 

use — office 

[PR  Doc.  00-3163  Filed  2-09-00;  8:45  am] 

BILLING  CODE  6351-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board;  Notice  of 
Advisory  Committee  Meetings 

summary:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Impact  of  DoD 
Acquisition  Policies  and  Practices  on 
the  Health  and  Competitiveness  of  U.S. 
Defense  Companies  will  meet  in  closed 
session  on  February  22,  2000;  March  7, 
2000;  and  tentatively  on  March  21-22, 
2000;  April  5-7,  2000;  and  April  20-21, 
2000.  All  meetings  will  be  held  at  TRW 
Inc.,  1001  19th  Street  North,  Suite  800, 
Arlington,  VA  22209. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition.  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Task  Force  will 
review  the  Department  of  Defense's 
acquisition  policies  and  regulations 
governing  the  primary  vendors  of 
military  equipment;  determine  whether 
these  acquisition  policies,  processes  and 
regulations  have  supported  or  weakened 
rational  and  economical  business 
practices  within  the  primary  vendors  of 
military  equipment;  and  assess  the 
impact  of  those  policies,  practices  and 
regulations  on  the  health  and 
competitiveness  of  U.S.  defense 
companies.  The  Task  Force  plans  to 
hold  sensitive  programmatic 
discussions  with  the  primary  vendors 
during  the  course  of  this  effort. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 


P.L.  No.  92-463.  as  amended  (5  U.S.C. 
App.  n,  (1994)),  it  has  been  determined 
that  these  Defense  Science  Board 
meetings,  concern  matters  listed  in  5 
U.S.C.  §  552b(c)  (1)  and  (4)  (1994).  and 
that  accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  February  4,  2000. 
L.M.  Bynuin. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  00-3070  Filed  2-9-00;  8:45  am] 
BILLING  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Navy 

Withdrawal  of  Surpius  l^nd  at  Military 
installations  Designated  for 
Realignment:  Naval  Air  Station,  Key 
West,  Florida 

AGENCY:  Department  of  the  Navy,  DoD. 
action:  Notice. 

summary:  This  Notice  provides 
information  on  withdrawal  of  surplus 
property  at  the  Naval  Air  Station,  Key 
West,  Florida. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Richard  A. 
Engel,  Head,  BRAC  Real  Estate  Section, 
Department  of  the  Navy,  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command.  Washington  Navy  Yard, 
1322  Patterson  Avenue.  SE.  Suite  1000.' 
Washington.  DC  20374-5065,  telephone 
(202)  685-9203,  or  E.  R.  Nelson,  Jr., 
Director,  Real  Estate  Division,  Southern 
Division,  Naval  Facilities  Engineering 
Command,  P.O.  Box  190010,  2155  Eagle 
Drive,  North  Charleston,  SC  29419- 
9010,  telephone  (803)  820-7494. 
SUPPLEMENTARY  INFORMATION:  In  1995, 
the  Naval  Air  Station,  Key  West,  Florida 
was  designated  for  realignment 
pursuant  to  the  Defense  Base  Closiu^ 
and  Realignment  Act  of  1990,  Public 
Law  101-510,  as  amended.  Pursuant  to 
this  designation,  in  April  of  1996, 
approximately  168.14  acres  of  land  and 
related  facilities  at  this  installation  were 
declared  surplus  to  the  federal 
government  and  available  for  use  by  (a) 
non-federal  public  agencies  pursuant  to 
various  statutes  which  authorize 


Federal  Register /Vol.  65,  No.  28 /Thursday,  February  10,  2000 /Notices 


6593 


conveyance  of  property  for  public 
projects,  and  (b)  homeless  provider 
groups  pursuant  to  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended. 
Approximately  35  acres  of  land 
improved  with  10  buildings  have  been 
requested  for  transfer  by  other  federal 
agencies  and  was  not  included  within 
the  168.14  acres.  On  July  3, 1997,  a 
second  determination  was  made  to 
withdraw  approximately  16  acres  of 
improved  and  unimproved  fee  simple 
land  at  the  Naval  Air  Station,  Key  West, 
FL  known  as  the  Tnunbo  Point  Annex 
Tank  Farm.  A  third  determination  was 
made  on  December  20,  1999,  to 
withdraw  land  emd  facilities  previously 
reported  as  surplus  that  are  now 
required  by  the  federal  government. 
This  withdrawal  is  required  to  satisfy 
new  military  requirements  and  security 
concerns.  For  clarification  purposes,  the 
following  is  a  description  of  land  and 
facilities  at  the  Naval  Air  Station,  Key 
West  that  are  withdrawn  from  surplus 
by  the  federal  government: 
approximately  3.54  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
Naval  Air  Station,  Key  West,  FL  known 
as  Seminole  Battery.  Approximately 
0.584  of  an  acre  of  the  Seminole  Battery 
will  remain  as  smplus  property.  The 
following  is  a  summary  of  the 
improvements  located  on  the  above 
described  land.  Improvements  consist  of 
an  above  ground  10,000  square  foot 
earthen  berm. 

Pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,.the 
following  information  regarding  the 
withdrawal  of  previously  reported 
surplus  property  at  the  Naval  Air 
Station,  Key  West,  FL  is  published  in 
the  Federal  Register. 

Dated:  February  1,  2000. 
J.L.  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

(FR  Doc.  00-3103  Filed  2-9-00;  8:45  am] 
BILUNG  CODE  3810-fF-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Board  of  Advisors  to 
the  Superintendent,  Naval 
Postgraduate  School,  Monterey,  CA 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  meeting. 


SUIMMARY:  The  Board  of  Advisors  to  the 
Superintendent,  Naval  Postgraduate 
School,  Monterey,  California,  will  meet 
to  elicit  the  advice  of  the  board  on  the 
Navy's  Postgraduate  Education  Program. 
All  sessions  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  February  16,  emd  Thursday, 
February  17,  2000,  from  8:30  a.m.  to  5 
p.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Sheraton  Crystal  City  Hotel, 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jaye  Panza,  Naval  Postgraduate  School, 
Monterey,  CA  93943-5000,  telephone 
number  (831)  656-2514. 
SUPPLEMENTARY  INFORMATION:  The  board 
examines  the  effectiveness  with  which 
the  Navy's  Postgraduate  Education 
School  is  accomplishing  its  mission.  To 
this  end,  the  board  will  inquire  into  the 
curricula;  instruction;  physical 
equipment;  administration:  state  of 
morale  of  the  student  body,  faculty,  and 
staff;  fiscal  affairs;  and  any  other  matters 
relating  to  the  operation  of  the  Naval 
Postgraduate  School  as  the  board 
considers  pertinent. 

Dated:  February  1,  2000.   ' 
f.L.  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  00-3104  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  3810-FF-U 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  £)epartment  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  10, 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  th6  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 


with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
pubUc  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  hojv  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  February-  4.  2000. 
William  Burrow, 

Leader  Information  Management  Group 
Office  of  the  Chief  Information 

Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  First  and  Second  Year  Annual 
Progress  Reports  for  the  European 
Community/US  Joint  Consortia 
Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  20,  Burden  hours: 
400. 

Abstract:  First  and  Second-Year 
Annual  Progress  Report  Forms:  The 
forms  will  enable  staff  to  collect 
information  that  will  promote  better 
program  management  and  allow  for 
better  communications  among  US  and 
European  partner  institutions.  These 
forms  provide  the  formats  for  a  web- 
based  collection  of  information  from  the 
annual  reports. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional. 
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faxed  to  202 
Written  co 


Office  Buildii  ig  3.  Washington,  D.C. 
20202-4651.  Bequests  may  also  be 

mailed  to  the  internet 
IMG Issues@ed.gov  or 

08-9346. 
ents  or  questions 
regarding  burilen  and/or  the  collection 
activity  requi^ments  should  be  directed 
to  Joseph  Schiubart  at  (202)  708-9266  or 
via  his  internet  address 

Joe SchubaiT@ed.gov.  Individuals  who 

use  a  telecomknunications  device  for  the 
deaf  (TDD)  niy  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8331 

(FR  Doc.  OO-30B5  Filed  2-9-00;  8:45  am] 

MLUNO  CODE  4000-01- 


DEPARTMENT  OF  EDUCATION 

Federal  Interagency  Coordinating 
Council  Meet  Ing  (FICC) 

agency:  Fede  ral  Interagency 
Coordinating  Coimcil,  Education. 

ACTION:  Notic  e  of  a  public  meeting. 


SUMMARY:  Th  s  notice  describes  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  th  j  Federal  Interagency 
Coordinating  Council  (FICC),  and 
invites  peopl  j  to  participate.  Notice  of 
this  meeting  s  required  under  section 
644(c)  of  the  ndividuals  with 
Disabilities  E  lucation  Act  (IDEA)  and  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
The  meeting  will  be  accessible  to 
individuals  with  disabilities.  The  FICC 
will  attend  ta  ongoing  work  including 
reports  from  |:ommittees  and  task  forces. 
A  Policy  Foriim  on  Assessment  of 
Children  witl  Special  Needs  sponsored 
by  the  Maten  lal  and  Child  Health 
Bureau  (MCP  ),  will  be  held  on 
Thursday  morning  from  9  a.m.-12  noon 
in  the  Rm  IE  110  of  US  Department  of 
Education,  4(i0  Maryland  Ave.,  SW; 
Washington.  pC  20202.  The  meeting  is 
open  to  the  Public. 

DATE  AND  TIME:  FICC  Meeting:  Thursday. 
March  2,  20ob  from  2  to  5  p.m. 

ADDRESSES:  lif.S.  Dept.  of  Education; 
Barnard  Auditorium;  400  Maryland 
Avenue,  SW;|  Washington,  DC  20202 
(near  the  Federal  Center  Southwest  and 
L'Enfant  metro  stops). 

FOR  FURTHER  INFORMATION  CONTACT: 

Bobbi  Stettnar-Eaton  or  Obral  Vance — 
U.S.  Departn  ent  of  Education.  330  C 
Street.  SW— Room  3080;  Switzer 
Building;  Washington.  DC  20202-2644. 
Telephone:  (io2)  205-5507.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (JTOD)  may  call  (202)  205- 
9754. 


SUPPLEMENTARY  INFORMATION:  The 
Federal  Interagency  Coordinating 
Council  (FICC)  is  established  under 
section  644(c)  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1484a).  The  Council  is  established  to: 
(1)  Minimize  duplication  across  Federal. 
State  and  local  agencies  of  programs  and 
activities  relating  to  early  intervention 
services  for  infants  and  toddlers  with 
disabilities  and  their  families  and 
preschool  services  for  children  with 
disabilities;  (2)  ensure  effective 
coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  Identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 
joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services. 

The  meeting  of  the  FICC  is  open  to  the 
public  and  will  be  physically  accessible. 
Anyone  requiring  accommodations  such 
as  an  interpreter,  materials  in  Braille, 
large  print,  or  cassette  please  call  Obral 
Vance  at  (202)  205-5507  (voice)  or  (202) 
205-9754  (TDD)  ten  days  in  advance  of 
the  meeting. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  330  C 
Street,  SW,  Room  3080,  Switzer 
Building.  Washington,  DC  20202-2644, 
from  the  hours  of  9  a.m.  to  5  p.m., 
weekdays,  except  Federal  Holidays. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
IFR  Doc.  00-3001  Filed  2-9-00;  8:45  am) 
BH.UNO  C006  400(M)1-M 


DEPARTMENT  OF  EDUCATION 

National  Board  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education,  Department  of  Education; 
Notice  of  Meeting 

summary:  This  notice  provides  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Board  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  this  meeting  is  required 
under  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act. 
DATE  AND  TIME:  February  24,  2000,  9:30 
a.m.  to  4:00  p.m. 

ADDRESSES:  Marriott  at  Metro  Center, 
775  12th  Street  N.W.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Newkirk,  U.S.  department  of 
Education,  1990  K  Street  N.W., 
Washington,  D.C.  20006-8544. 
Telephone:  (202)  502-7500.  Individuals 
who  use  a  telecommunication  device  for 
the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8:00  a.m.  and 
8:00  p.m..  Eastern  time,  Monday 
through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  The 
National  Board  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education  is  established  under  title  VII. 
Part  B,  Section  742  of  the  Higher 
Education  Amendments  of  1998  (20 
U.S.C.  1138a).  The  National  Board  of  the 
Fund  is  authorized  to  recommend  to  the 
Director  of  the  Fund  and  the  Assistant 
Secretary  for  Postsecondary  Education 
priorities  for  funding  and  procedures  for 
grant  awards. 

The  meeting  of  the  National  Board  is 
open  to  the  public.  The  National  Board 
will  meet  on  Friday,  February  24  from 
9:30  a.m.  to  4:00  p.m.  to  provide  an 
overview  of  the  Fund's  program  status 
and  special  initiatives. 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  who  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  (e.g., 
interpreting  service,  assistive  listening 
device  or  materials  in  an  alternate 
format)  should  notify  the  contact  person 
listed  in  this  notice  at  least  two  weeks 
before  the  scheduled  meeting  date. 
Although  the  Department  will  attempt 
to  meet  a  request  received  after  that 
date,  the  requested  auxiliciry  aid  or 
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service  may  not  be  available  because  of 
insufficient  time  to  arrange  it. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education,  8th  Floor,  1990  K  Street 
N.W.,  Washington,  D.C.  20006-8544 
from  the  hours  of  8:00  a.m.  to  4:30  p.m. 

A.  Lee  Fritschler, 

Assistant  Secretary  for  Postsecondary 

Education. 

(FR  Doc.  00-3129  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  400(M)1-M 


DEPARTMENT  OF  ENERGY 

Federal  Regulatory  Commission 
[Docket  No.  RP0&-1 76-000] 

ANR  Pipeline  Company;  Notice  of 
Reconciliation  Report 

February  4,  2000. 

Take  notice  that  on  January  31,  2000, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  this  reconciliation  report  as 
required  by  Section  28.1  (a)(3)  of  the 
General  Terms  and  Conditions  (GT&C) 
of  its  Second  Revised  Volume  No.  1 
FERC  Gas  Tariff. 

ANR  states  that  the  reconciliation 
report  is  regarding  the  recovery  of 
transition  costs  ANR  incurred  pursuant 
to  Order  NO.  636.  ANR  reports  that  it 
has  experienced  a  slight  underrecovery 
of  transition  costs  ($22,520),  which  it 
does  not  propose  to  collect  from  its 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  EnJBrgy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  sudh  motions 
or  protests  must  be  filed  on  or  before 
February  11,  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  00-3048  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 77-000] 


Maritimes  &  Northeast  Pipeline,  L.L.C.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  4,  2000. 

Take  notice  that  on  February  1 ,  2000, 
Maritimes  &  Northeast  Pipeline,  L.L.C. 
(Maritimes)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  following  tariff  sheet,  to 
become  effective  on  February  1,  2000: 

First  Revised  Sheet  No.  9 

Maritimes  states  that  it  is  filing  the 
above  tariff  sheet  to  implement  four 
negotiated  rate  agreements  pursuant  to 
Rate  Schedule  MN365  and  Section  24  of 
the  General  Terms  and  Conditions  of 
Maritimes'  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  thp  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-3049  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 75-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Cashout  Report 

February  4,  2000. 

Take  notice  that  on  January  31,  2000, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  its 


sixth  annual  cashout  report  for  the" 
September  1998  through  August  1999 
period. 

Midwestern  states  that  the  cashout 
report  reflects  a  cashout  gain  during  this 
period  of  $5,742.  Midwestem's 
cumulative  losses  from  its  cashout 
mechanism  are  thereby  reduced  to 
$191,532.  Midwestern  states  that  it  will 
roll  forward  this  loss  into  its  next 
annual  cashout  report. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
February  11,  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 


Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-3047  Filed  2-9-O0;  8:45  am) 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  137-002] 

Pacific  Gas  &  Electric  Company; 
Notice  of  Meeting 

February  4,  2000. 

Take  notice  the  Ecological  Resources 
subgroup  of  the  Mokeliunne  Relicensing 
Collaborative  will  meet  on  Thursday, 
February  10,  2000.  from  9  a.m.  to  6  p.m.; 
February  23-25,  March  1-2,  and  March 
22-23,  2000,  from  9  a.m.  to  4  p.m. 

Take  notice  the  Recreation  subgroup 
will  meet  on  Monday,  February  14,  and 
March  21-23,  2000,  from  9  a.m.  to  4 
p.m.  The  meetings  of  the  Ecological 
Resoiuces  and  Recreation  subgroups 
will  be  held  at  the  PG&E  offices,  2740 
Gateway  Oaks  Drive,  in  Sacramento, 
California.  Expected  participants  need 
to  give  their  names  to  David  Moller 
(PG&E)  at  (415)  973-4696. 


For  further 
contact  Diana 
7774. 


ii  formation,  please 
5  hannon  at  (202)  208- 


Wat  on 


Linwood  A. 

Acting  Secretary. 
[FR  Doc.  00-304' 
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.Jr.. 

Filed  2-9-00;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  CP0<)-59-000] 

Petal  Gas  Storage  Company;  Notice  of 
Meeting 


staff 


February  4,  2000 
On  February 
Commission 
Gas  Storage  Company 
meeting  is  in 
February  2.  20dO 
meeting  with  C  ammi 
discuss  a  propc  sed 
Petal's  pending 
referenced  pro( 
states  that  the 
would  reduce 
be  constructed, 
commence  at  2 
the  Commission 
First  Street  NE 


Linwood  A.  Wal^n 

Acting  Secretary. 
[FR  Doc.  00-304; 

BtLUNQ  COOe  6717-  )1-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CPo|>-73-000] 


10,  2000,  the 

will  meet  with  Petal 
(Petal).  This 
r^ponse  to  Petal's 
letter  requesting  a 
ssion  staff  to 
amendment  to 
application  in  the  above 
eeding.  In  its  letter  Petal 
f  roposed  amendment 
amount  of  facilities  to 
The  meeting  will 
00  PM,  in  room  72-76  at 
's  headquarters,  888 
Washington,  DC. 


tie 


.Jr.. 
Filed  2-9-00;  8:45  am) 


poi)-? 


Williston  BasiH  Interstate  Pipeline 
Company;  Notice  of  Application 

February  4,  200ol 

Take  notice  tnat  on  January  27,  2000, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  P.O.  Box 
5601,  Bismarck,  North  Dakota  58506- 
5601,  filed  in  Docket  No.  CPOO-73-000, 
an  application  jursuant  to  Section  7(b) 
of  the  Natiu-al  ( las  Act  (NGA),  and  Part 
157  of  the  Commission's  Regulations 
thereunder  (18  CFR  157.7  and  157.18), 
for  an  order  pei  mitting  and  approving 
the  abandormif  nt  of  a  delivery  tap, 
located  in  Carbon  County,  Montana,  all 
as  more  fully  S(  st  forth  in  the  request 
which  is  on  fil(  with  the  Commission 
and  open  to  pu  she  inspection.  The 
application  ma  y  be  viewed  on  the  web 
at  www.ferc.fedf.us  Call  (202)  208-2222 
for  assistance. 


Williston  Basin  states  that  on 
December  29, 1999,  a  fire  destroyed  the 
Carbon  County  Machine  Shop  (Shop), 
near  Bridger,  Montana.  Williston  Basin 
owned  a  delivery  tap  and  riser  located 
approximately  eight  inches  from  the 
outside  wall  of  the  shop,  this  delivery 
tap  had  not  been  used  in  several  years 
and  the  shop  was  served  by  the  local 
distribution  company-  Carbon  County 
authorities  requested  Williston  Basin  to 
remove  its  tap  and  riser  immediately  in 
order  to  ensure  the  safety  of  the  Carbon 
County  demolition  crew  when  the 
building  was  being  demolished  and 
removed.  On  January  4,  2000,  Williston 
Basin  removed  the  tap,  riser  and 
approximately  20  feet  of  1-inch 
diameter  pipeline. 

Any  questions  regarding  this 
application  should  be  diTected  to  Keith 
A.  Tiggelaar,  Manager,  Regulatory 
Affairs  for  Williston  Basin,  P.O.  Box 
5601,  Bismarck,  North  Dakota  58506- 
5601, at (701)  530-1560. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before 
February  25,  2000,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  protest  or  a  motion  to  intervene 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  piu-suant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Conunission's  Rules  of 
Practice  and  Procedures,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
protest  or  motion  to  intervene  is  filed 
with  the  time  required  herein.  At  that 
time,  the  Commission,  on  its  ovvra 
review  of  the  matter,  will  determine 
whether  granting  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  protest  or  motion  for  leave 
to  intervene  is  timely  field,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
luinecessary  for  Williston  Basin  to 
appear  or  to  be  represented  at  the 
hearing. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-3046  Filed  2-9-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

.1 

[Doclcet  No.  ECOO-52-000,  et  aL] 

Cook  Inlet  Energy  Supply  Limited 
Partnership,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

February  3,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cook  Inlet  Energy  Supply  Limited 
Partnership 

[Docket  No.  ECOO-52-000] 

Take  notice  that  on  January  28,  2000, 
Cook  Inlet  Energy  Supply  Limited 
Partnership  (Cook  Inlet)  tendered  for 
filing  an  application  piu-suant  to  Section 
203  of  the  Federal  Power  Act  for 
authorization  of  a  transfer  of  interests  in 
Cook  Inlet  and  the  conversion  of  Cook 
Inlet  into  a  limited  liability  ^company. 

Comment  date:  February  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Panda  Leesburg  Power  Partners,  L.P. 

[Docket  No.  EGOO-87-OOOj 

Take  notice  that  on  January  28,  2000, 
Panda  Leesburg  Power  Partners,  L.P. 
(Panda),  with  its  principal  offices  at 
4100  Spring  Valley  Road,  Suite  1001, 
Dallas,  Texas  75244,  filed  with  the 
Federal  Energy  Regulatory  Commission, 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
as  amended,  and  Part  365  of  the 
Commission's  regulations. 

Panda  is  a  Delaware  limited 
partnership,  which  will  construct,  own 
and  operate  a  nominal  1 ,000  MW 
natural  gas-fired  generating  facility 
within  the  region  governed  by  the 
Florida  Reliability  Coordinating  Council 
(FRCC)  and  sell  electricity  at  wholesale. 

Comment  date:  February  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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3.  Panda  Midway  Power  Partners,  L.P. 

[Docket  No.  EGOO-88-OOO] 

Take  notice  that  on  January  28,  2000, 
Panda  Midway  Power  Partners,  L.P. 
(Panda),  with  its  principal  offices  at 
4100  Spring  Valley  Road,  Suite  1001, 
Dallas,  Texas  75244,  filed  with  the 
Federal  Energy  Regulatory  Conunission, 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
as  amended,  and  Part  365  of  the      , 
Conunission's  regulations. 

Panda  is  a  Delaware  limited 
partnership,  which  will  construct,  own 
and  operate  a  nominal  1,000  MW 
natiu-al  gas-fired  generating  facility 
within  the  region  governed  by  the 
Florida  Reliability  Coordinating  Council 
and  sell  electricity  at  wholesale. 

Comment  date:  February  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  CNG  Power  Services  Corporation 

(Docket  No.  ER94-1 554-024] 

Take  notice  that  on  January  24,  2000, 
CNG  Power  Services  Corporation  filed 
their  quarterly  report  for  the  quarter 
ending  December  31, 1999,  for 
information  only. 

5.  Phibro  Power  LLC 

(Docket  No.  ER95-430-023] 

Take  notice  that  on  January  20,  2000, 
Phibro  Power  LLC  filed  their  quarterly 
report  for  the  quarter  ending  December 
31, 1999,  for  information  only. 

6.  Potomac  Electric  Power  Company 

(Docket  No.  EROO-1 256-000] 

Take  notice  that  on  January  27,  2000, 
Potomac  Electric  Power  Company 
(Pepco)  tendered  for  filing  a  service 
agreement  pursuant  to  Pepco  FERC 
Electric  Tariff,  Original  Volume  No.  4, 
entered  into  between  Pepco  and  Cinergy 
Capital  &  Trading,  Inc. 

An  effective  date  of  May  27,  1999  for 
this  service  agreement,  with  waiver  of 
notice,  is  requested. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Potomac  Electric  Power  Company 

[Docket  No.  EROO-1 25  7-000] 

Take  notice  that  on  January  27,  2000, 
Potomac  Electric  Power  Company 


(Pepco)  tendered  for  filing  a  service 
agreement  pursuant  to  Pepco  FERC 
Electric  Tariff,  Original  Volume  No.  4, 
entered  into  between  Pepco  and 
Allegheny  Power. 

An  effective  date  of  May  27, 1999  is 
requested  for  this  service  agreement. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  First  Electric  Cooperative 
Corporation 

[Docket  No.  EROO-1 258-000] 

Take  notice  that  on  January  27,  2000, 
First  Electric  Cooperative  Corporation 
(First  Electric)  tendered  for  filing  its 
Initial  Rate  Filing  for  jiuisdictional 
wheeling  services  that  it  provides 
within  the  State  of  Arkansas. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Louisiana  Generating  LLC 

[Docket  Nos.  EROO-1 259-OOQ.and  ELOO-38- 
000] 

Take  notice  that  on  January  27,  2000, 
Louisiana  Generating  LLC  (Seller),  a 
limited  liability  company  organized 
under  the  laws  of  the  State  of  Delaware, 
petitioned  the  Commission  for  an  order: 
(1)  Accepting  Seller's  proposed  Rate 
Schedule  FERC  No.  1  (Market-Based 
Rate  Schedule);  (2)  granting  waiver  of 
certain  requirements  under  Subparts  B 
and  C  of  Part  35  of  the  regulations,  and 
(3)  granting  the  blanket  approvals 
normally  accorded  sellers  permitted  to 
sell  at  market-based  rates.  Seller  also 
requests  waiver  of  Order  Nos.  888  and 
889  as  to  certain  interconnection 
facilities  Seller  intends  to  acquire. 
Seller,  an  indirect  subsidiary  of 
Northern  States  Power  Company,  is 
acquiring  the  non-nuclear  generating 
assets  and  other  miscellaneous  assets  of 
Cajun  Electric  Power  Cooperative,  Inc. 

Comment  date:  February  1 7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Kentucky  Utilities  Company 

[Docket  No.  EROO-1 260-000] 

Take  notice  that  on  January  27,  2000, 
Kentucky  Utilities  Company  (KU)      *• 
tendered  for  filing  addenda  to  existing 
contracts  between  KU  and  its  wholesale 
requirements  customers. 

KU  requests  an  effective  date  of 
January  1 ,  2000  for  these  contracts. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  New  Century  Services,  Inc. 

[Docket  No.  EROO-1261-OOOl 

Take  notice  that  on  January  27,  2000, 
New  Centiu7  Services,  Inc.  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies)  tendered  for  filing  a  Service 
Agreement  under  their  Joint  Open 
Access  Transmission  Service  Tariff  for 
Long  Term  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Southwestern  Public 
Service  Company — Wholesale  Merchant 
Function. 

The  Companies  request  that  the 
Agreement  be  made  effective  on  January 
1,2000. 

Comment  date:  February  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Alliant  Energy  Corporate  Services, 
Inc.,  Consolidated  Water  Power 
Company,  GEN-SYS  Energy,  Florida 
Power  &  Light  Company,  Public  Service 
Electric  and  Gas  Company 

(Docket  Nos.  EROO-1 265-000.  EROO-1266- 
000,  EROO-1 267-000.  EROO-1268-000. 
EROO-1 269-000] 

Take  notice  that  on  January  24,  2000, 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  December  31,  1999. 

Comment  date:  February  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southwestern  Public  Service- 
Company,  Riverside  Canal  Power 
Company,  Monmouth  Energy,  Inc., 
Moimtainview  Power  Company, 
Western  Resources,  Inc.,  PP&L,  Inc., 
PDI— New  England  &  PDI— Canada, 
Southern  Companies,  Montana  Power 
Company,  South  Eastern  Electric 
Development  Company,  Montaup 
Electric  Company 

(Docket  Nos.  EROO-1 270-000,  EROO-1272- 
000.  EROO-1 273-000.  EROO-1 274-000. 
EROO-1 275-O00.  EROO-1276-000.  EROO- 
1277-000.  ER0O-1278-0O0.  EROO-1 2 79-000. 
EROO-1 280-000,  EROO-1281-000] 

Take  notice  that  on  January  27,  2000, 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  December  31.  1999. 

Comment  date:  February  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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14.  Wolverine  ^ower  Supply 
Cooperative,  h  ic,  Deseret  Generation  & 
Transmission  pi-operative,  GS  Electric 
Generating  Cooperative,  Inc.,  Tucson 
Electric  Power  Company,  Tucson 
Electric  Power  Company,  Archer- 
Daniels-Midlaiid  Company,  El  Paso 
Electric  Comptny,  Indeck-Olean 
Limited  Partno^hip,  Golden  Spread 
Electric  Cooperative,  Inc.,  Virginia 
Electric  and  Power  Company,  Delmarva 
Power  &  Ught  Company,  Mobile  Energy 
Services  Comdany,  L.L.C. 

[Docket  Nos.  ERdO-l  282-000,  EROO-1283- 
000,  EROO-1284-000.  EROO-1 285-000, 
ER00-1286-OO0,  EROO-1287-000.  EROO- 
1288-000,  EROO-  1289-000.  ER0O-129O-OO0, 
EROO-l  291-000.  EROO-1 292-000.  EROO- 
1293-000] 

Take  notice  fhat  on  January  27,  2000. 
the  above-meniioned  affihated  power 
producers  andior  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  December  31,  1999. 

Comment  ddfe:  February  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tms  notice. 

15.  Bridgeport lEnergy,  L.L.C.,  Casco 
Bay  Energy  Company,  L.L.C.,  Central 
Illinois  Light  Company,  Allegheny 
Power 


[Docket  Nos.  ERiO-1 294-000 
000.  ER0O-1296-O00 


that  on  January  27,  2000. 
ioned  affiliated  power 
andi  or  public  utilities  filed 
reports  for  the  quarter 
Decemlier31,  1999. 


Take  notice 
the  above-men 
producers 
their  quarterly 
ending 

Comment  dc  te 
accordance  wil  h 
at  the  end  of  th  is  notice. 


Standard  Para  p-aphs 


E.  Any  perso  n 
to  protest 
motion  to 
Federal  Energ}) 
888  First  Stree 
20426,  in 
and  214  of  the 
Practice  and 
and  385.214). 
protests  shouh 
comment  date, 
considered  by 
determining 
taken,  but  will 
protestants  paf 
Any  person  w 
must  file  a 
of  these  filings 
Commission 
inspection.  Th 
viewed  on  the 


;the 


EROO-1 295- 
.  EROO-1 302-000] 


.February  23.2000,  in 
Standard  Paragraph  F 


desiring  to  be  heard  or 
such  filing  should  file  a 
intervene  or  protest  with  the 
Regulatory  Commission, 
.  N.E.,  Washington,  D.C. 
acco:  dance  with  Rules  211 
Commission's  Rules  of 
Pi  ocedure  (18  CFR  385.211 
I  iW  such  motions  or 
be  filed  on  or  before  the 
Protests  will  be 
iie  Commission  in 

appropriate  action  to  be 
not  serve  to  make 
ies  to  the  proceeding, 
ing  to  become  a  party 
motion  to  intervene.  Copies 
are  on  file  with  the 

are  available  for  public 
s  filing  may  also  be 
internet  at  http:// 


ishi 


and 


www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-3074  Filed  2-9-00;  8:45  am] 

BiLUNQ  COOE  6717-01-? 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP0(M7-O00] 

Trans-Union  Interstate  Pipeline,  LP.; 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Trans-Union  Interstate 
Pipeline  Pro|ect,  Request  for 
Comments  on  Environmental  issues, 
and  Notice  of  Site  Visit 

February  4,  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Trans-Union  Interstate  Pipeline 
Project  involving  construction  and 
operation  of  facilities  by  Trans-Union 
Interstate  Pipeline,  L.P.  (Trans-Union) 
in  Claiborne  and  Union  Parishes, 
Louisiana  and  Union  County, 
Arkansas.'  These  facilities  would 
consist  of  about  41.7  miles  of  30-inch- 
diameter  pipeline,  two  mainline  values, 
and  laimcher/receiver  facilities  at  the 
beginning  and  end  of  the  pipeline. 

If  you  are  a  landowner  on  Trans- 
Union's  proposed  route  and  receive  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutucdly  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  on  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Trans-Union  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain.  It 


'  Trans-Union's  application  was  filed  with  the 
Commission  on  December  10,  1999.  under  Section 
7  of  the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations. 


is  available  for  viewii^  on  the  FERC 
Internet  website  (www.ferc.fed.us). 

This  Notice  of  Intent  (NOI)  is  being 
sent  to  landowners  along  Trans-Union's 
proposed  route;  Federal,  state,  and  local 
government  agencies;  elected  officials; 
regional  environmental,  and  public 
interest  groups;  Indian  tribes  that  might 
attach  religious  and  cultural 
significance  to  historic  properties  in  the 
area  of  potential  effects;  local  libraries 
<and  newspapers;  and  Commission's 
service  list  and  parties  to  the 
proceeding.  Government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  coounent  on  their 
areas  of  concern.  Additionally,  with  this 
NOI  we  are  asking  Federal,  state,  local, 
and  tribal  agencies  with  jurisdiction 
and/or  special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the  EA.  These 
agencies  may  choose  to  participate  once 
they  have  evaluated  Trans-Union's 
proposal  relative  to  their  agencies' 
responsibilities.  Agencies  who  would 
like  to  request  cooperating  status  should 
follow  the  instructions  for  filing 
comments  described  below. 

Summary  of  the  Proposed  Proiect 

Trans-Union  proposes  to  construct 
41.7  miles  of  30-inch-diameter  pipeline 
to  transport  natural  gas  from  the  Sharon 
Hub  in  Claiborne  Parish,  Louisiana  to 
the  proposed  nonjurisdictionfd  electric 
power  generation  facility  being 
developed  by  Union  Power  Partners 
(UPP)  in  Union  County  Arkansas.  The 
pipeline  would  supply  430,000 
decatherms  per  day  of  natural  gas  to 
UPP. 

The  general  location  of  Trans-Union's 
proposed  facilities  is  shown  on  the  map 
attached  as  appendix  1.^ 

Land  Requirements  for  Construction 

Construction  Of  the  Trans-Union's 
proposed  facilities  would  affect  about 
538  acres  of  land.  Following 
construction,  about  186  acres  would  be 
retained  as  permanent  right-of-way.  The 
remaining  352  acres  of  temporary  work 
space  would  be  restored  and  allowed  to 
revert  to  its  former  use. 

Trans-Union  proposes  to  use  a 
pipeline  construction  right-of-way  of  95 
feet,  including  50  feet  which  would 
become  permanent  right-or-way  and  45 


2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commissiop's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street.  NE,  Room  2A.  Washington,  DC  20426.  or  call 
(202)  208-1371.  For  instructions  on  connecting  to 
RIMS  refer  to  the  last  page  of  this  notice.  Copies  of 
the  appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 
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feet  of  temporary  extra  work  space. 
There  also  would  be  about  22.4  acres' 
used  as  additional  temporary  extra  work 
spaces  at  stream,  utility,  and  road 
crossings. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  Thejnain  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
•bnvironmental  issues.  By  this  NOI,  the 
Commission  requests  public  comments 
on  the  scope  of  the  issues  it  will  address 
in  the  EA.  All  comments  received  are 
considered  during  the  preparation  of  the 
EA. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  elected  officials, 
affected  landowners,  regional  public 
interest  groups,  hidian  tribes,  local 
newspapers  and  libraries,  and  the 
Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Environmental 
Issues. 

The  EA  will  discuss  impacts  that 
could  occiu  as  a  result  of  construction 
and  operation  of  the  proposed  project. 
We  have  already  indentified  a  nimiber 
of  issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Trans-Union.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Nonjurisdictional  Facilities 

— Gulf  States  Pipeline  Company's 
proposal  to  construct  31.5  miles  of 
20-inch  diameter  pipeline  in 
Claiborne  County,  Louisiana  under 
Section  311(a)(2)  of  the  Natural  Gas 
Policy  Act. 

•  Soils 

— Crossing  about  15.2  miles  of  soils 


'  "Us,"  "we,"  and  "our"  refer  to  the  environment 
staff  of  the  FERC's  OfRce  of  Pipeline  Regulation. 


having  a  poor  revegetaUon 
potential. 
^=Crossing  about  12.3  miles  of  erosion 
prone  soils. 

•  Water  Resources  and  Wetlands 

— Crossing  32  perennial  streams. 
— Crossing  52  areas  classified  as 
wetlands. 

•  Biological  Resoiu-ces 

— Impacts  on  about  360  acres  of  forest 

or  woodlands. 
;|p-lmpacts  on  the  red-cockaded 

woodpecker,  a  Federally  listed 

endangered  species. 

•  Land  Use 

— Permanent  loss  of  timber  land  as 
permanent  maintained  right-of-way. 

•  Alternatives 

— Evaluate  possible  alternatives  to  the 
proposed  project  or  portions  of  the 
project,  and  make  recommendations 
on  how  to  lessen  or  avoid  impacts 
on  the  various  resource  areas. 

Public  Participation  and  Site  Visit 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  or  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  "The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA,  Washington, 
DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1: 

•  Reference  Docket  No.  CPOO-4 7- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  March  6,  2000. 

[If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request,, 
you  may  be  removed  from  the 
environmental  mailing  list.] 

On  March  9,  2000,  the  Office  of 
Energy  Projects  staff  will  conduct  a 


precertification  site  visit  of  the  project 
route  and  possible  reroutes.  All  parties 
may  attend.  Those  planning  to  attend 
must  provide  their  own  transportation. 
For  further  information  on  attending 
the  site  visit,  please  contact  Paul  McKee 
at  (202) 208-1088. 

Becoming  an  Intervenor 

In  addition  to  involyement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor." 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Conunission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or 
on  the  FERC  website  (www.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  number.  Click  on  the 
"RIMS"  link,  select  "Docket  #  from  the 
RIMS  Menu,  and  follow  the 
instructions.  For  assistance  with  access 
to  RIMS,  the  RIMS  helpline  can  be 
reached  at  (202) 208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

Lin  wood  A.  Watson.  |r.. 

Acting  Secretary. 

|FR  Doc.  00-3045  Filed  2-9-00:  8:45  am) 
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FEDERAL  COlllMUNICAHONS 
COMMISSION 


Notice  of  Public  Infonnatlon 
Collectlon<t)  Being  Reviewed  by  the 
Federal  Communications  Commission 

February  3.  2000 

SUMMARY:  The  Federal  Communications 
Commission,  ai  part  of  its  continuing 
effort  to  reduce!  paperwork  biuden 
invites  the  gen(  tral  public  and  other 
Federal  agencit  >s  to  take  this 
opportimity  to  comment  on  the 
following  inforrnation  collection(s),  as 
required  by  thd  Paperwork  Reduction 
Act  of  1995,  Public  Law  104t-13.  An 
agency  may  no  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  pe  -son  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  nformation  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that  . 
does  not  displa  y  a  valid  control  niunber. 
Comments  are :  -equested  concerning  (a) 
whether  the  pri  )posed  collection  of 
information  is  necessary  for  the  proper 
performance  oi  the  functions  of  the 
Commission,  ii  icluding  whether  the 
information  sh  dl  have  practical  utility; 
(b)  the  accurac; '  of  the  Commission's 
burden  estimat  r,  (c)  ways  to  enhance 
the  quality,  uti  ity.  and  clarity  of  the 
information  co  lected;  and  (d)  ways  to 
minimize  the  h  urden  of  the  collection  of 
information  on  the  respondents, 
including  the  u  se  of  automated 
collection  tech  liques  or  other  forms  of 
information  tec  hnology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  13,  2000. 
If  you  anticipal  e  that  you  will  be 
submitting  coniments,  but  find  it 
difficult  to  do  s  o  within  the  period  of 
time  allowed  b  /  this  notice,  you  should 
advise  the  cont  ict  listed  below  as  soon 
as  possible. 

ADDRESSES:  Dii  ect  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission.  P  Dom  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.g3v. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  info  -mation  or  copies  of  the 
information  co  lection(s},  contact  Judy 
Boley  at  202-4 18-0214  or  via  the  . 
Internet  at  jbol;y@fcc.gov. 
SUPPLEMENTAR'   INFORMATION: 

OMBContro  No.;  3060-0647. 

Title:  Annua  Survey  of  Cable 
Industry  Prices , 

Form  No.:  Ni  »t  applicable. 

Type  of  Revi  iw:  Revision  to  a 
currently  approved  collection. 

Respondenti :  Business  or  other  for- 
profit. 

Number  ofh  espondents:  760. 


Estimated  Time  Per  Response:  8 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  6,080  hours. 

Total  Annual  Cost:  $500. 

Needs  and  Uses:  Section  623(k)  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  (71992 
Cable  Act?)  requires  the  Commission  to 
publish  an  annual  statistical  report  on 
average  rates  for  basic  cable  service, 
cable  progranuning  service  and 
equipment.  The  report  must  compare 
the  prices  charged  by  cable  systems 
subject  to  effective  competition  and 
those  not  subject  to  effective 
competition.  The  price  survey  is 
intended  to  collect  data  needed  to 
prepare  this  report. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-3008  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  6r<2-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
ColiectJon(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

January  31,  2000. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  13,  2000. 


If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Commimications 
Commission,  Room  1-A804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0732. 

Title:  Consumer  Education 
Concerning  Wireless  911. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Individuals  or 
households. 

Number  of  Respondents:  2,500. 

Estimate  Time  Per  Response:  0.5  to 
1.0  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  1,563  hours. 

Total  Annual  Costs:  $375,000. 

Needs  and  Uses:  This  information 
will  be  used  by  consumers  to  determine 
rationally  and  acciuately  the  scope  of 
their  options  in  accessing  911  services 
from  mobile  handsets. 

OMB  Cdhtrol  Number:  3060-0454. 

Title:  Regulation  of  International 
Accounting  Rates. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  20. 

Estimated  Time  Per  Response:  1  hour 
(38  responses/yr.). 

Frequency  of  Response:  On  occasion 
reporting  requirement;  Third  party 
disclosure. 

Total  Annual  Burden:  760  hours. 

Total  Annual  Cost:  $5,700. 

Needs  and  Uses:  The  information  will 
be  used  by  the  FCC  staff  to  monitor  the 
international  accounting  rates  of  such 
carriers  to  ensure  consistency  with 
Commission  policies  and  the  public 
interest.  The  information  also  enables 
the  Commission  to  preclude  one-way 
bypass  and  to  safeguard  its  international 
settlements  policy.  Carriers  also  use  the 
information  to  monitor  accounting  and 
settlement  rates  for  international 
telecommunications. 

OMB  Control  Number:  3060-0901. 

Title:  Reports  of  Common  Carriers  and 
Affiliates. 
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Form  Number:  N/A. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Not-for-profit 
Institutions. 

Number  of  Respondents:  20. 

Estimated  Time  Per  Response:  5  hours 
(20-212  responses/yr.). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  5,900  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  This  information 
will  be  used  by  the  FCC  stafi'  to  monitor 
the  operating  agreements  of  U.S.  carriers 
and  their  foreign  correspondents  that 
possess  market  power,  and,  in 
particidar,  to  monitor  the  international 
accounting  rates  of  such  carriers  to 
ensure  consistency  with  Commission 
policies  and  the  publiclnterest.  The 
information  also  enables  the 
Commission  to  preclude  one-way  by- 
pass and  safeguard  its  international 
settlements  policy. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-3007  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Sliares  of  Banks  or 
Bank  Hoiding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  ofiices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
24,  2000. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Hinton  W.  and  Virginia  S. 
Swearingen,  Sedalia,  Missouri;  to 
acquire  additional  voting  shares  of  1889 
Bancshares,  Inc.,  Nevada,  Missouri,  and 
thereby  indirectly  acquire  additional 


voting  shares  of  First  National  Bank  of 
Nevada,  Nevada,  Missouri. 

Dated:  Board  of  Governors  of  the  Federal 
Reserve  System,  February  4,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-3027  Filed  2-9-00;  8:45  am] 
BILUNG  CODE  621(M)1-P 


acquire  United  Bank,  National 
Association,  Greenville,  Ohio. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  4,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-3028  Filed  2-9-00;  8:45  am] 

BiLUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
ovimed  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  website 
at  www.fRec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  6,  2000. 

A.  Federeil  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervision) 
1455  East  Sixth  SU-eet,  Cleveland,  Ohio 
44101-2566: 

1.  Park  National  Corporation,  Newark, 
Ohio;  to  acquii3  100  percent  of  the 
voting  shares  of  SNB  Corp.,  Greenville, 
Ohio,  and  thereby  indirectly  acquire 
Second  National  Bank,  Greenville,  Ohio. 

2.  Park  National  Corporation,  Newark, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  UB  Bancshares.  Inc., 
Greenville,  Ohio,  and  thereby  indirectly 


FEDERAL  RESERVE  SYSTEM 

Notke  of  Proposais  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  24,  2000.  " 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713:- 

1.  Summit  Bank  Corporation,  Atlanta, 
Georgia;  to  engage  de  novo  through  its 
subsidiary,  CashMart,  Inc..  Atlanta, 
Georgia  (in  organization)  in  providing 
check  cashing  services,  selling  money 
orders  and  other  consumer-type 
payment  instruments,  including  prepaid 
phone  ceirds,  pursuant  to  section 
225.28(b)(13)  of  Regulation  Y.  See  also 
Midland  Bank,  PLC,  76  Federal  Reserve 
Bulletin  860  (1990)  and  Popular,  Inc., 
84  Federal  Reserve  Bulletin  481  (1998). 
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Board  of  Govei  nors  of  the  Federal  Reserve 
System,  February  4,  2000. 
Robert  deV.  Frierson, 
Associate  Secrett  ry  of  the  Board. 
[FR  Doc.  0O-302f  Filed  2-9-00;  8:45  am] 
BnjJNG  CODE  821(K|o1-P 


FEDERAL  TRADE  COMMISSION 

Advisory  Comfnittee  on  Online  Access 
and  Security 

agency:  Federal 
action:  Notice 
25, 2000. 


Trade  Conunission. 
of  meeting  on  February 


summary:  Purs  lant  to  section  10(a)(2)  of 
the  Federal  Ad  /isory  Committee  Act,  5 
U.S.C.  App.  §  10(a)(2),  and  16  CFR 
16.9(a),  notice  s  hereby  given  that  the 
Federal  Trade  Commission  Advisory 
Committee  on  Online  Access  and 
Security  will  hbld  a  meeting  on  Friday, 
February  25,  2000,  from  9  a.m.  to  5  p.m. 
in  Room  432,  Rederal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW..  Washington,  DC  20580.  The 
meeting  is  opei  >  to  the  public  and  will 
include  a  peric  d  for  public  comment. 
The  purpose  of  the  Advisory  Committee 
is  to  provide  advice  and 
recommendations  to  the  Commission 
regarding  impl  ^mentation  of  certain  fair 
information  pr  ictices  by  domestic 
commercial  Wi  sb  sites — specifically, 
providing  onlii  le  consumers  reasonable 
access  to  perso  aal  information  collected 
from  and  aboui  them,  and  maintaining 
adequate  secur  ty  for  that  information. 
Interested  parti  es  may  submit  comments 
concerning  anj  matter  to  be  considered 
at  the  meeting  )y  following  the 
procediues  described  below. 
DATES:  The  Advisory  Committee  will 
meet  on  Fridaj^,  February  25,  2000,  from 
9  a.m.  to  5  p.m 

ADDRESSES:  Th|e  meeting  will  take  place 
in  Room  432,  I^ederal  Trade 
Commission,  60O  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20580. 
FOR  FURTHER  ir^ORMATION  CONTACT: 
LauTZ  Mazzarella,  Division  of  Financial 
Practices,  Fedaral  Trade  Commission, 
600  Pennsylvania  Avenue,  NW.,  Mail 
Stop  4429,  Washington.  DC  20580, 
telephone  (2020  326-3424,  email 
lmazzarella@ft  :.gov;  or  Haiuiah  Stires, 
Division  of  Financial  Practices,  Federal 
Trade  Commis  lion,  600  Pennsylvania 
Avenue,  NW.,  vlail  Stop  4429, 
Washington,  DC  20580.  telephone  (202) 
326-3178,  email  hstires@flc.gov. 
SUPPLEMENTAR  riNFORMATION: 


Authority:  13 

App.  §§1-15;  If 

The  second 
Trade  Commi^ion 


J.S.C.  41  et  seq.;  5  U.S.C. 
CFR  part  16. 

neeting  of  the  Federal 
Advisory  Committee 


on  Online  Access  and  Security  will  be 
held  on  Friday,  February  25,  2000,  in 
Room  432,  Federal  Trade  Commission, 
600  Pennsylvania  Avenue,  NW., 
Washington,  DC  from  9  a.m.  to  5  p.m. 

The  Advisory  Committee  will 
consider  the  costs  and  benefits,  to  both 
consumers  and  businesses,  of 
implementing  the  fair  information 
practices  of  access  and  security  with 
respect  to  personal  information 
collected  for  and  about  consumers 
online.  The  Advisory  Committee  will 
further  consider  the  parameters  of 
reasonable  access  to  personal 
information  and  adequate  security  and 
will  present  options  for  implementation 
of  these  information  practices  in  a 
report  to  the  Commission. 

The  tentative  agenda  for  the  second 
meeting  is  as  follows: 

1.  Administrative  matters. 

2.  Discussion  of  preliminary  draft 
outlines  submitted  by  subgroups  on 
issues  relating  to  "reasonable  access". 

3.  Discussion  of  preliminary  draft 
outlines  submitted  by  subgroups  on 
issues  relating  to  "adequate  security". 

4.  Public  Comment. 

5.  Discussion  of  tasks  and 
assignments. 

The  meeting  is  open  to  the  public. 

Submission  of  Documents 

Interested  parties  who  wish  to  submit 
comments  on  the  meeting  agenda  or 
questions  for  consideration  by  the 
Advisory  Committee  should  send  an 
original  and  two  copies  in  advance  of 
the  meeting  to  the  Secretary,  Federal 
Trade  Commission,  Room  H-159,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  All  comments 
and  questions  should  be  captioned 
"Advisory  Committee  on  Online  Access 
and  Security— Comment,  P004807."  To 
enable  prompt  review  and  public 
access,  paper  submissions  should  be 
accompanied  by  a  version  on  diskette  in 
ASCn,  WordPerfect  (please  specify 
version)  or  Microsoft  Word  (please 
specify  version)  format.  Diskettes 
should  be  labeled  with  the  name  of  the 
submitter,  the  Advisory  Committee 
caption,  and  the  name  and  version  of 
the  word  processing  program  used  to 
create  the  document. 

Alternatively,  comments  or  questions 
may  be  submitted  to  the  following  email 
address:  advisorycommittee@ftc.gov;  if 
submitted  by  email,  only  one  copy  of 
the  comment  or  question  is  required. 
The  email  should  contain  the  name  of 
the  submitter,  the  Advisory  Committee 
caption,  and,  if  a  document  is  attached, 
the  name  and  version  of  the  word 
processing  program  used  to  create  the 
document. 


To  ensiue  that  comments  are 
processed  properly,  individuals 
submitting  comments  should  be  sure  to 
use  the  above  addresses.  All  comments 
will  be  posted  on  the  Advisory 
Committee's  Web  page  at  www.ftc.gov/ 
acoas  as  soon  as  reasonably  possible, 
and  likely  within  5  business  days  of 
receipt. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary  of  the  Commission. 
[FR  Doc.  00-3085  Filed  2-9-00;  8:45  am) 
BILLING  CODE  6750-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-00-23] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
siunmaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Proiect 

Preventing  Latex  Allergy  Among  Non- 
Healthcare  Workers — New — The 
mission  of  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  is  to  promote  "safety  and 


health  at  work  for  all  people  through 
research  and  prevention."  In  order  to 
carry  out  this  goal  effectively  and 
efficiently,  NIOSH  and  the  occupational 
safety  and  health  community 
implemented  the  National  Occupational 
Research  Agenda  (NORA)  in  1996. 
NORA  is  the  first  step  in  an  ongoing, 
synergistic  effort  by  the  various 
institutions  of  the  occupational  safety 
and  health  community  to  identify  and 
research  the  most  important  workplace 
safety  and  health  issues.  In  order  to 
accomplish  the  NORA  objectives  in 
preventing  latex  allergy,  NIOSH  is 
conducting  health  commiuiication 
research  to  determine  the  most  effective 
means  of  communicating  the  NIOSH 
recommendations  for  preventing  latex 
allergy. 

Allergy  to  natural  rubber  latex  (NRL) 
has  become  a  significant  health  risk 
among  healthcare  workers  and  other 
persons  using  latex  gloves  in  the  course 
of  their  work  [NIOSH  1997;  Turjanmaa 
et  al.  1996;  Watts  et  al.  1998).  A  number 
of  studies  indicate  that  levels  of  latex 
sensitization  in  healthcare  workers 
ranges  from  5-12%  [Liss  and  Sussman 
1999).  One  study  indicated  that  the 
prevalence  of  latex  sensitivity  among 
1,351  healthcare  workers  was  12.1%; 
and  of  that  same  1,351  workers,  60% 
reported  work-related  symptoms  (Liss  et 
al.  1997).  Despite  the  numerous  studies 
performed  in  this  population,  little  is 
known  about  the  non-healthcare  worker 
occupations.  Occupational  asthma  and 
symptoms  of  latex  allergy  have  been 
reported  in  select  groups  including 
hairdressers,  workers  at  a  latex  glove 
manufacturing  plant,  and  workers  at  a 
latex  doll  manufacturing  plant. 
Prevalence  rates  up  to  11%  have  been 
reported  in  these  studies  (11%  and  9%, 
respectively,  in  the  latter  two  studies) 
[Orfan  et  al.  1994;  Tarlo  et  al.  1990;  van 
der  Walle  and  Brunsveld  1995). 
Although  the  prevalence  rate  for  other 
non-healthcare  worker  populations  is 
unknown,  these  studies  indicate  that 
workers  exposed  to  latex  gloves  or 
products  containing  latex  may  also  be  at 
risk  for  latex  allergy. 

In  1997.  NIOSH  published  an  ALERT 
concerning  the  risk  of  latex  allergy  in 
the  workplace  [NIOSH  1997).  This  Alert 
provided  specific  recommendations  to 
workers  for  the  prevention  of  latex 
allergy  and  was  distributed  to 
workplaces  most  likely  to  contain  latex 
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exposure  [i.e.,  care  establishments). 
Since  occupations  reporting  less 
fi«quent  use  of  latex  gloves  or  exposiu-e 
to  latex-containing  products  may  also  be 
at  risk  for  latex  allergy,  it  is  important 
to  design  appropriate  health 
interventions  for  these  occupational 
groups  as  well.  Therefore,  the  overall 
objective  of  this  study  is  to  develop  a 
health  intervention  that  (1)  effectively 
communicates  the  NIOSH 
recommendations  for  preventing  latex 
allergy  to  the  appropriate,  at-risk  non- 
healthcare  worker  occupations  and  (2) 
promotes  the  use  of  the 
recommendations  through 
corresponding  attitude  and  behavior 
change. 

To  accomplish  this  task,  we  propose 
to  conduct  a  systematic,  communication 
theory-based  set  of  studies  with  a 
brochure  adapted  from  the  NIOSH  Alert 
on  latex  allergy  as  the  primary  attitude 
concept.  These  experiments  will  be 
targeted  at  five  non-healthcare  worker 
occupational  groups  (hair  dressers, 
daycare  workers,  police  officers,  food 
handlers,  and  housekeeoing  personnel). 
The  framing  postulate  of  the  Prospect 
Theory  and  the  Elaboration  Likelihood 
Model  will  serve  as  the  basis  of  the 
study  [Tversky  and  Kahneman  1981; 
Petty  and  Cacioppo  1986]  in  which  the 
combined  effect  of  message  framing  and 
message  expectancy  on  elaboration 
likelihood  will  be  assessed.  Specifically, 
participants  will  be  randomly  assigned 
to  the  conditions  of  a  2  (message 
framing:  positive  vs.  negative) '  2 
(message  expectancy:  positive  vs. 
negative) '  2  (argument  quality:  strong 
vs.  stronger)  factorial  design  and  given 
a  pretest,  brochure  with  the  appropriate 
test  variables,  and  post  test.  In  addition, 
the  participants  will  be  surveyed  for  a 
history  of  latex  glove  usage,  allergy, 
latex  allergy,  or  dermatitis  in  either 
themselves  or  their  family  members  to 
determine  if  a  history  of  allergy  or  glove 
usage  predisposes  them  to  be  highly 
involved  with  the  subject  of  latex 
allergy.  Finally,  the  effect  of  the 
intervention  on  receiver  attitude  toward 
latex  allergy  and  corresponding  use  of 
NIOSH  recommendations  one  month 
following  the  intervention  will  be 
determined.  The  study  will  include 
several  phases.  First,  effective 
communication  variables  will  be 
identified  in  the  pretesting  phase  and 
incorporated  into  test  brochures.  In 


addition,  pre-test  and  post-test  surveys 
vdll  be  pretested.  A  total  of  160 
participants  will  be  recruited  for  the 
pretesting  phase.  In  the  second  phase, 
the  pilot  test,  the  effect  of  message 
framing  and  message  expectancy  on 
elaboration  likelihood  will  be  assessed 
in  a  small  scale,  laboratory  study.  This 
pilot  test  will  be  conducted  with  a 
sample  of  university  students  (N  =  300) 
who  occasionally  to  intermittently  wear 
latex  gloves.  Conducting  the  first  study 
in  the  laboratory  setting  allows  for 
consistent  control  over  external 
variables  during  message  pretesting, 
implementation,  and  testing.  The 
knowledge  obtained  fix)m  this  study  will 
be  used  to  improve  the  versions  of  the 
brochure  to  be  used  in  the  last  phase, 
one  study  for  each  of  the  five 
occupational  groups  (a  total  of  five 
studies).  The  goal  of  each  study  will  be 
to  determine  the  effect  of  message 
framing  and  message  expectancy 
manipulations  in  increasing  the 
receiver's  elaboration  about  latex  allergy 
prevention  among  five  different 
occupational  groups  (N  =  300  per  group 
or  1,500  total  participants).  In  addition, 
change  in  attitude  and  behavior  will  be 
assessed  one  month  after  exposure  to 
the  brochure.  These  combined  studies 
will  test  the  use  of  message  framing  and 
contrasts  in  message  expectancy  in 
applied  health  communication  research. 
Specifically,  the  studies  will  assess  the 
effectiveness  of  these  communication 
variables  in  influencing  attitude, 
intentions,  and  behavior  concerning  the 
prevention  of  latex  allergy.  The  results 
and  conclusions  drawn  from  this  project 
will  be  used  to  develop  a  health 
communication  template  based  on 
message  framing  and  increased 
systematic  message  processing. 

Overall,  this  study  will  contribute 
significantly  to  the  knowledge 
concerning  application  of  the  message 
framing  theory,  provide  NIOSH  with 
specific  recommendations  for  effective 
health  communication,  and  provide  a 
template  for  future  health  interventions. 
In  addition,  this  study  will  identify 
effective  methods  of  commimicating 
health  and  safety  messages  to  those 
populations  not  normally  reached  by 
NIOSH. 

Based  on  an  average  hourly  wage  of 
$10.00  among  all  occupational  groups 
combined,  the  total  cost  to  respondents 
is  $17,450. 


Respondents 

Phases 

Number  of 
respondents 

Number  of 
responses/ 
respondents 

Avg.  burden 

per  re- 
sponse (in 
hours) 

Total  bur- 
den (in 
hours) 

Hairdressers,   food   service   personnel,   housekeeping 
personnel,  daycare  workers,  polrce  officers. 

Pretesting  Phase  1 

150 

1 

.5 

75 

6604 


toxl 


day  :are 


Hairdressers 

personnel, 
University  studer^s 
Hairdressers 

personnel,  dayt^re 


Totals 


Dated^Februa^r  2,  2000. 
Nancy  Cheal, 

Acting  Associatef 
Planning,  and  E\>  uluation 
Control  and  Pre\^ntion 

[FR  Doc  00-305 
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Respondents 


sen/ice   personnel,   housekeeping 
workers,  polk:e  offrcers. 


sen/ice   personr>el,   housekeeping 
workers,  poiKe  officers. 


Director  for  Policy. 

,  Centers  for  Disease 
(CDCI. 
Filed  2-9-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Dif  ease  Control  And 
Prevention 

[60(>ay-00-21]  | 

Proposed  Dat4  Collections  Submitted 
for  Public  Coniment  and 
Recommendaflons 

In  compliant  e  with  the  requirement 
of  Section  350(  <  (c)  (2)  (A)  of  the 
Paperwork  Rec  uction  Act  of  1995,  the 
Centers  for  Dis  3ase  Control  and 
Prevention  is  p  roviding  opportunity  for 
public  commei  it  on  proposed  data 
collection  proji  sets.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  cop  !  of  the  data  collection 
plans  and  insti  uments,  call  the  CDC 
Reports  Cleara]  ice  Officer  on  (404)  639- 
7090. 

Comments  a]  e  invited  on:  (a)  Whether 
the  proposed  c  jllection  of  information 
is  necessary  foi  the  proper  performance 
of  the  function  i  of  the  agency,  including 
whether  the  in  brmation  shall  have 
practical  utilit]  ■,  (b)  the  accuracy  of  the 
agency's  estim  ite  of  the  burden  of  the 
proposed  colle::tion  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  ii  formation  to  be 
collected;  and  d)  ways  to  minimize  the 
burden  of  the  ( oUection  of  information 
on  respondenti  i,  including  through  the 
use  of  automat  3d  collection  techniques 
for  other  formd  of  information 
technology.  Se  id  comments  to  Seleda 
Perryman,  CDC  Assistjmt  Reports 
Clearance  Officer,  1600  Clifton  Road, 


Phases 


Pretesting  Phase  11 

Pitot  Testing  Phase 
Combined  Studies  . 


Numt>er  of 
respondents 


10 

300 
1,500 


1,960 


Number  of 
responses/ 
respondents 


Avg.  burden 

per  re- 
sponse (in 
hours) 


Total  bur- 
den (in 
hours) 


20 

150 

1,500 


1,745 


MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Projects 

The  Role  of  Positive  and  Negative 
Emotion  in  Promoting  Hearing 
Conservation  Behaviors  Among  Coal 
Miners — New — The  mission  of  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  is  to 
promote  "safety  and  health  at  work  for 
all  people  through  research  and 
prevention."  NIOSH  investigates  and 
identifies  occupational  safety  and  health 
hazards  and  conducts  a  variety  of 
activities,  including  educationed 
programs  with  workers,  to  help  prevent 
work-related  illness  and  injury. 

One  of  the  most  widespread,  but  often 
overlooked,  occupational  hazards  is 
noise.  As  a  result,  hearing  loss  is  the 
most  common  occupational  disease  in 
the  United  States  today.  More  than  30 
million  workers  are  exposed  to 
hazardous  noise  levels. 

The  risk  of  hearing  loss  is  particularly 
high  in  certain  occupations.  Research 
shows  that  more  than  90  percent  of  coal 
miners  will  experience  moderate  to 
significant  hearing  loss  by  the  time  they 
reach  retirement.  This  level  of  hearing 
loss  has  a  number  of  negative 
implications  for  both  the  affected 
individual  and  others:  (1)  Impeured 
commimication  with  family  jnembers, 
friends,  and  coworkers  can  result  in 
social  isolation;  (2)  unrelenting  tinnitus 
(ringing  in  the  ears)  can  significantly 
lower  one's  quality  of  life;  (3)  a 
diminished  ability  to  monitor  the  work 
environment  (including  warning 
signals,  etc.)  increases  the  risk  of 
accidents  and  further  injury  at  the 
workplace;  and,  finally,  (4)  there  are 
economic  costs  that  result  from  workers' 
compensation  and  lower  productivity. 

New  noise  standards  for  the  mining 
environment  have  recently  been  issued 


by  the  Department  of  Labor  and  will  go 
into  effect  in  September  2000.  The  new 
rules  require  that  mine  operators  take 
necessary  action  to  protect  miners' 
hearing  when  noise  levels  reach  85  dBA 
or  more  over  an  eight-hour  period  with 
additional  actions  required  at  90  dBA. 
While  the  new  standard  establishes 
mandatory  behaviors,  such  as  the 
wearing  of  both  ear  plug  and  earmuff- 
type  hearing  protectors  at  noise  levels  of 
105  dBA  or  more  over  an  eight-hour 
period,  there  are  also  volimtary 
behaviors  associated  with  the  new  rules. 
The  wearing  of  hearing  protectors  at 
levels  below  90  dBA  and  getting  hearing 
tests  as  part  of  a  hearing  conservation 
program  are  both  voluntary  on  the  part 
of  the  individual  miner. 

This  study  is  designed  to  ascertain 
factors  that  can  be  used  to  encourage 
adoption  of  voluntary  behaviors  among 
coal  miners.  The  choice  of  this  subset  of 
miners  is  based  upon  research  that 
indicates  they  experience  significantly 
more  hearing  loss  than  metal  and 
nonmetal  miners.  NIOSH  proposes 
working  with  the  United  Mine  Workers 
of  America  and  experts  in  health 
conununication  to  test  the  effectiveness 
of  several  innovative  approaches  to 
communicating  hearing  loss  risk  and 
promoting  self-protective  behaviors. 
Different  messages  will  be  sent  to  four 
different  groups  of  coal  miners,  and 
there  will  be  one  control  group  that 
receives  no  message.  The  researchers 
will  follow  up  with  these  groups  at  two 
different  points  in  time  to  assess  the 
relative  effectiveness  of  the  messages. 

The  central  purpose  of  this  study  is  to 
promote  hearing  conservation  among 
coal  miners  and  encourage  the  adoption 
of  the  voluntary  components  of  the  new 
noise  standard.  However,  NIOSH 
believes  that  the  results  of  this  study 
will  help  in  similar  efforts  with  other 
worker  populations.  There  is  no  cost  to 
respondents. 


Respondents 


Number  of 
respondents 


Number  of 
responses/re- 
spondent 
(in  hrs.) 


Ave.  burden 

per  response 

(in  hrs.) 


Total  burden 
(in  hrs.) 


Coal  miners  in  p  etest 


80 


30/60 


40 
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6605 


Respondents 


Coal  miners  in  study 
Total 


Number  of 
respondents 


300 


Numt>er  of 
responses/re- 
spondent 
(in  hrs.) 


Ave.  burden 

per  response 

(in  hrs.) 


30/60 


Total  burden 
(in  hrs.) 


300 


340 


Dated:  February  2,  2000. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation.  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  00-3058  Filed  2-9-00;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-O0-24] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Developing  Communication  to  Reduce 
Workplace  Violence  and  Assault 
Against  Taxicab  Drivers — New — The 
mission  of  the  National  Institute  for 


Occupational  Safety  and  Health 
(NIOSH)  is  to  promote  "safety  and 
health  at  work  for  all  people  through 
research  and  prevention."  In  order  to 
carry  out  this  goal  effectively  and 
efficiently,  NIOSH  and  the  occupational 
safety  and  health  community 
implemented  the  National  Occupational 
Research  Agenda  (NORA)  in  1996. 
NORA  is  the  first  step  in  an  ongoing, 
synergistic  effort  by  ihe  various 
institutions  of  the  occupational  safety 
and  health  community  to  identify  and 
research  the  most  important  workplace 
safety  and  health  issues.  In  order  to 
accomplish  the  NORA  objectives  in 
preventing  violence  and  assault  in  the 
workplace,  NIOSH  is  conducting  health 
communication  research  to  detemtine 
the  most  effective  means  of  promoting 
preventive  behavior  among  taxicab 
drivers,  a  high  risk  occupational  group. 
This  research  is  based  upon  the 
following  NIOSH  publications:  "Alert: 
Preventing  Homicide  in  the  Workplace" 
(NIOSH,  1993)  and  "Violence  in  the 
Workplace — RiskJ'actors  and 
Prevention  Strategies"  (NIOSH,  1996). 
Workplace  violence  is  a  significant 
cause  of  injury  and  death  in  the 
workplace.  It  was  the  second  leading 
cause  of  death  in  1997,  accounting  for 
approximately  18%  of  worker  fatalities 
during  that  year  (BLS,  1998). 
Approximately  85%  of  occupational 
homicides  involved  robberies,  and 
approximately  four-fifths  of  the 
homicides  were  the  result  of  shootings. 
An  increased  risk  of  workplace 
homicide  was  clustered  within  certain 
occupational  areas  including  sales 
occupations,  protective  service 
occupations,  alid  taxicab  drivers. 
Furthermore,  60%  of  occupational 
fatalities  within  taxicab  drivers  were 
due  to  homicide  (BLS,  1998).  Although 
these  statistics  are  significant,  a  limited 
amount  of  information  is  known 
concerning  the  level  of  worker 
awareness  about  the  risk  of  workplace 
violence.  In  addition,  little  is  known 
about  the  level  of  worker  self-efficacy  in 
regard  to  recommended  preventive 
measures  or  the  current  status  of  the 
prevention  strategies  utilized  by  both 
the  worker  and  employer.  Therefore,  the 
goal  of  this  study  is  to  identify  those 
commimication  variables  that  are  most 
effective  in  increasing  the  following  in 


regard  to  workplace  violence 
prevention:  worker  awareness, 
comprehension,  and  use  of 
recommendations  in  the  workplace. 

To  achieve  this  goal,  this  project  will 
assess  the  combined  effect  of  message 
framing  (gain  or  loss)  and  highly 
involving  messages  on  the  elaboration 
likeUhood  of  the  receiver,  and  the 
subsequent  attention,  intention,  and 
behavior  change  that  result 
(Maheswaran  &  Levy,  1990;  Smith  & 
Petty,  1996).  A  study  will  be  conducted 
in  which  message  filming  (gain,  loss), 
issue  involvement  (high,  low),  and 
argument  quality  (strong,  stronger)  are 
varied.  First,  three  phases  of  Message 
Pretesting  will  be  done  (N  =  175)  to 
determine  the  appropriate  version  of 
these  communication  Vciriables  to  be 
used  in  the  studies:  (1)  Selecting 
appropriate  written  versions  of 
communication  variables;  (2)  test 
several  formats  of  the  brochure  to 
determine  the  most  effective  graphics, 
design,  and  presentation;  and  (3)  pretest 
the  combination  of  the  print  and  visual 
variables  for  clarity  and  manipulation 
accuracy.  Second,  a  Pilot  Study  will  be 
conducted  with  a  sample  of  taxicab 
drivers  (N  >  >  300).  The  Pilot  Study  will 
be  a  small  scale  study  in  which 
participants  are  randomly  assigned  to 
the  conditions  of  a  2  (message  framing: 
gain,  loss) '  2  (issue  involvement:  high, 
low) '  2  (argument  quality:  strong, 
stronger)  factorial  design.  The  effect  of 
each  variable  on  elaboration,  attitude, 
and  intentions  will  be  determined 
through  pre-  and  post-surveys.  The 
knowledge  obtained  in  this  Pilot  Test 
will  be  used  to  improve  the  version  of 
the  brochure  to  be  used  in  the  main 
Study.  The  Study  will  be  conducted 
with  taxicab  drivers  (N  >>  1,500  total) 
in  a  major  US  city.  The  goal  of  the  Study 
will  be  to  determine  the  effect  of 
message  fi-aming,  issue  involvement, 
and  argument  quality  on  the 
participant's  level  of  elaboration, 
attitude,  and  intentions.  In  addition,  a 
follow-up  survey  at  1,  3,  and  6  months 
will  assess  any  corresponding  behavior 
change  over  time. 

These  combined  studies  will  assess 
the  use  of  message  framing  and  issue 
involvement  in  applied  health 
conununication  research.  Specifically, 
the  studies  will  assess  the  effectiveness 


6606 


message  framing  into         of  promoting  issue  involvement  through     average  wage  of  $10.00/hour,  the  total 
interventions  and  the  importance     occupation-specific  messages.  At  an  cost  to  respondents  is  $22,800. 


of  incorporatii^ 
health 


n  spondents 


Taxicab  drivers 
Taxicab  drivers 
Taxicab  drivers 
Taxicab  drivers 
Taxicab  drivers 


Total 


Dated:  Febnia  y  4,  2000. 
Charles  W.  Golli  nar, 
Acting  Associate 
and  Evaluation 
and  Prevention 
(FR  Doc.  00-306|l 
BILUNQ  COOe  4163  -18-P 
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Phase 


Pretesting  Phase  I 
Pretesting  Phase  II 
Pretesting  Phase  III 

Pilot  Test 

Study 


Number  of 
respondents 


60 

60 

15 

300 

.  1.500 


Numt)er  of 
responses/ 
respondent 


1 


Avg.  burden 

per  re- 
sponse (in 
hrs.) 


2 

.5 
.33 


Total  bur- 
den (in  hrs.) 


60 
60 

30 

150 

1,980 


2.280 


Director  for  Policy,  Planning 
"enters  for  Disease  Control 
(^DC). 

Filed  2-9-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-15-0C] 

Agency  Formi  Undergoing  Paperwork 
Reduction  Act  Review 


The  Centers 
Prevention 
information 
review  by  the 
Budget  (OMB) 
Paperwork 
Chapter  35) 
requests,  call 


for  Disease  Control  and 
(CI  iC)  publishes  a  list  of 
cc  llection  requests  under 
Dffice  of  Management  and 
in  compliance  with  the 
Reduction  Act  (44  U.S.C. 
T  )  request  a  copy  of  these 
tpe  CDC  Reports  Clearance 


Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Froiect 

1.  National  Vital  Statistics  Report 
Forms  (0920-0213)— Revision- 
National  Center  for  Health  Statistics 
(NCHS).  The  compilation  of  national 
vital  statistics  dates  back  to  the 
beginning  of  this  century  and  has  been 
conducted  since  1960  by  the  Division  of 
Vital  Statistics  of  the  National  Center  for 
Health  Statistics,  CDC.  The  collection  of 
the  data  is  authorized  by  42  USC  242k. 
The  National  Vital  Statistics  Report 
(renamed  from  the  Monthly  Vital 
Statistics  Report  in  January  1998) 
provides  counts  of  monthly  occurrences 
of  births,  deaths,  infant  deaths, 
marriages,  and  divorces  following  the 
end  of  each  month.  Similar  data  have 
been  published  since  1937  and  are  the 


sole  source  of  these  data  at  the  national 
level.  The  data  are  used  by  the 
Department  of  Health  and  Himian 
Services  and  by  other  government, 
academic,  and  private  research 
organizations  in  tracking  changes  in 
trends  of  vital  events. 

Respondents  for  the  Monthly  Vital 
Statistics  Report  Form  are  registration 
officials  in  each  State  and  Territiory,  the 
District  of  Columbia,  and  New  York 
City;  in  addition,  60  local  (coimty) 
officials  in  New  Mexico  who  record 
marriages  occurring  and  divorces  and 
annulments  granted  in  each  county  of 
New  Mexico  will  use  this  Form.  There 
are  no  direct  costs  to  respondents;  the 
data  are  routinely  available  in  each 
reporting  office  as  a  by-product  of 
ongoing  activities.  Earlier  OMB 
approvals  of  this  data  collection 
involved  four  separate  forms,  all  of 
which  are  combined  into  a  single  multi- 
purpose form  for  this  current  approval    . 
request.  The  total  annual  burden  hoiu-s 
are  418.   . 


Respondents 


Number  of 
respondents 


Responses/ 
respondent 


Avg.  bur- 
den/re- 
sponse 
(in  hrs.) 


State  and  Territciy 
New  Mexico  Coi  nty 


Registration  Officials 
Officials 


57 
60 


12 
12 


0.2 
0.1 


Dated:  Februa|-v  2.  2000. 
Nancy  Cheal, 

Acting  Associati 


and  Evaluation 
and  Prevention 
[FR  Doc.  00-30^ 

BILLING  CODE 


Director  for  Policy,  Planning 
Centers  for  Disease  Control 
CDC). 
Filed  2-9-00:  8:45  am] 


416i  -18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-14-00] 

Agency  Forms  Undergoing  Paperwori( 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  vn-itten 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

1.  National  Coal  Workers'  Autopsy 
Study  Consent  Release  and  History 
Form— (0920-002 1 ) — Extension- 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)— Under  the 
Federal  Coal  Mine  Health  &  Safety  Act 
of  1977,  PL91-173  (amended  the 
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Federal  Coal  Mine  &  Safety  Act  of  1969), 
the  Public  Health  Service  has  developed 
a  nationwide  autopsy  program 
(NCWAS)  for  underground  coal  miners. 
The  Consent  Release  and  History  Form 
is  primarily  used  to  obtain  written 
authorization  from  the  next-of-kin  to 
perform  an  autopsy  on  the  deceased 
miner.  The  study  is  a  service  program  to 
aid  surviving  relatives  in  establishing 
eligibility  for  black  lung  compensation. 
Because  a  basic  reason  for' the  post- 
mortem exam  is  research  (both 
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epidemiological  and  clinical),  included 
are  a  minimum  of  essential  information 
regarding  the  deceased  miner,  his 
occupational  history,  and  his  smoking 
history.  The  data  collected  will  be  used 
by  the  staff  at  NIOSH  for  research 
purposes  in  defming  the  diagnostic 
criteria  for  coal  workers' 
pneiunoconiosis  (black  lung)  and  will 
be  correlated  with  pathologic  changes 
and  x-ray  Hndings. 

It  is  estimated  that  only  5  minutes  is 
required  for  the  pathologist  to  put  a 
statement  on  the  invoice  affirming  that 


no  other  compensation  is  received  for 
the  autopsy.  From  past  experience,  it  is 
estimated  that  15  minutes  is  required  for 
the  next-of-kin  to  complete  form  CDC/ 
NIOSH  2.6.  In  as  much  as  an  autopsy 
report  is  routinely  completed  by  a 
pathologist,  the  only  additional  burden 
is  the  specific  request  of  abstract  of 
terminal  illness  and  final  diagnosis 
relating  to  pneumoconiosis.  Therefore, 
only  5  minutes  of  additional  burden  is 
estimated  for  the  autopsy  report.  The 
total  annual  burden  hours  are  62.5. 


Respondents 


Pathologist. 
Invoice 
Report 

Nexl-of-KIn 


Numt)er  of 
respondents 


150 
150 
150 


Numt)er  of 
resfKinses/ 
respondent 


Avg.  burden 

of  response 

(in  firs.) 


5/60 
5/60 
15/60 


Dated:  February  2,  2000. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  00-3060  Filed  2-»-00;  8:45  am] 
BILUNG  CODE  4163-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00033] 

Childhood  Lead  Poisoning  Prevention 
Programs  (CLPPP);  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  for  new  State  and  competing 
continuation  State  and  local  programs  to 
develop  and  improve  Childhood  Lead 
Poisoning  Prevention  activities  which 
include  building  Statewide  capacity  to 
conduct  siuT/eillance  of  blood  lead 
levels  in  children.  This  program 
addresses  the  "Healthy  People  2000" 
priority  area  of  Environmental  Health. 

The  purpose  of  this  program  is  to 
provide  the  impetus  for  the 
development,  implementation, 
expansion,  and  evaluation  of  State  and 
local  childhood  lead  poisoning 
prevention  program  activities  which 
include  Statewide  surveillance  capacity 
to  determine  areas  at  high  risk  for  lead 
exposure.  Also,  this  cooperative 
agreement  is  to  carry  out  the  core  public 


health  functions  of  Assessment,  Policy 
Development,  and  Assurance  in 
childhood  lead  poisoning  prevention 
programs. 
Funding  for  this  progreim  will  be  to: 

1 .  Develop  and/or  enhance  a 
surveillance  system  that  monitors  all 
blood  lead  levels. 

2.  Assure  screening  of  children  who 
are  potentially  exposed  to  lead  and 
follow-up  care  for  children  who  are 
identified  with  elevated  blood  lead 
levels  (BLLs). 

3.  Assure  awareness  and  action 
among  the  general  public  and  affected 
professionals  in  relation  to  preventing 
childhood  lead  poisoning. 

4.  Expand  primary  prevention  of 
childhood  lead  poisoning  in  high-risk 
areas  in  collaboration  with  other 
government  and  community-based 
organizations. 

As  programs  shift  emphasis  from 
providing  direct  screening  and  follow- 
up  services  to  the  core  public  health 
functions,  cooperative  agreement  funds 
may  be  used  to  support  and  emphasize 
health  department  responsibilities  to 
screen  high  risk  children  and  provide 
appropriate  follow-up  services.  This 
includes  improving  coalitions  and 
partnerships;  conducting  better  and 
more  sophisticated  assessments; 
developing  and  evaluating  policies, 
program  performance,  and  effectiveness 
based  on  established  goals  and 
objectives. 

B.  Eligible  Applicants 

Applicant  eligibility  is  divided  into 
Part  A  (New  Applicants),  Part  B 
(Competing  Continuation),  and  Part  C 
(Supplemental  Funding  for  Alternative 
Surveillance  Assessment/Screening 
Recommendation  Evaluation)  defined  in 


the  following  section.  In  the  future,  CDC 
plans  to  shift  its  program  emphasis 
toward  State  funding  for  childhood  lead 
poisoning  prevention  activities. 
However,  the  top  five  metropolitan 
statistical  areas  (SMSAs)/largest  cities 
will  be  eligible  for  direct  funding  for 
childhood  lead  poisoning  prevention 
activities  indefinitely.  They  are  New 
York  City,  Los  Angeles,  Chicago, 
Philadelphia,  and  Houston. 

Part  A:  Eligible  applicants  are  State 
health  departments  or  other  State  health 
agencies  or  departments  not  currently 
funded  by  CDC  and  any  eligible  SMSA 
n6t  currently  receiving  direct  funding 
from  CDC  for  childhood  lead  poisoning 
prevention  activities.  Also  eligible  are 
health  departments  or  other  official 
organizational  authority  (agency  or 
instrumentality)  of  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  any  territory  or  possession  of  the 
United  States,  and  all  federally- 
recognized  Indian  tribal  governments. 
Please  note:  Local  health  departments 
are  not  eligible  to  apply  for  cooperative 
agreement  funding  under  Part  A  of  this 
program  announcement. 

Applicants  encouraged  to  apply  under 
Part  A  are:  Alaska;  Arkansas;  Georgia; 
Hawaii;  Idaho;  Kansas;  Kentucky; 
Mississippi;  Nevada;  North  Dakota; 
Oklahoma;  South  Dakota;  Tennessee; 
Texas  and  Wyoming. 

Part  B:  Eligible  applicants  are  those 
currently  funded  by  the  Centers  for 
Disease  Control  and  Prevention  whose 
project  period  will  expire  June  30,  2000. 
These  applicants  are:  Alabama;  Arizona; 
California;  Delaware;  Detroit,  MI; 
Houston,  TX;  Indiana;  Iowa;  Maine; 
Marion  Coimty,  IN;  Michigan;  New 
Hampshire;  Pinellas  County,  FL;  Salt 


6608 


FedM-al  Register /Vol.  65,  No.  28 /Thursday,  February  10.  2000 /Notices 


Lake  City,  UT;  Virginia  and 
Westchester,  N  Y.  In  the  ftiture,  CDC 
plans  to  shift  il  s  program  emphasis 
towards  State  <  jid  large  metropolitan 
statistical  area^  (SMSAs)  which 
includes  HousJon.  TX  funding  for 
childhood  leac  poisoning  prevention 
activities.  Con!  equently,  local 
applicants  elig  ble  for  Part  B  will  only 
receive  funding  for  a  two-year  project 
period  based  on  satisfactory  program 
performance.  These  are  Detroit,  MI; 
Marion  Countj  ,  IN;  Pinellas  County,  FL; 
Salt  Lake  City,  UT;  and  Westchester, 
NY. 

Part  C:  Eligiile  applicants  are  those 
State  applicants  that  apply  under  Part  B. 
Fimding  undei  Part  C  will  only  be 
considered  if  tie  Part  B  application:  (1) 
Is  successful  aj  id  chosen  for  funding 
and  (2)  has  me:  the  program 


requirement  ol 


national  survei  llance  database. 

Additional  i:  iformation  for  all  State 
applicants.  If  a  State  agency  applying  for 
grant  funds  is  ( >ther  than  the  official 
State  health  department,  written 
concurrence  b;  the  State  health 
department  mi  ist  be  provided  (for 
example,  the  S  tate  environmental  health 
agency). 


C.  Availability 

Part  A:  New 


Up  to  $2,50( 
FY  2000  to 
CDC  anticipate 
budget  year  w 
$800,000. 


of  Funds 

A  }plicants 

,000  will  be  available  in 
up  to  8  new  applicants. 

s  that  awards  for  the  first 
range  fttjm  $75,000  to 


ill 


ng  Continuations 

000  will  be  available  in 
up  to  17  competing 
applicants.  CDC 
awards  for  the  first 
range  from  $75,000  to 


furd 


tha ; 
will 


Up  to  $400 
2000  to  fund 
evaluation 
project  period 
awarded  to  su 
alternative  suiVei 
and/or  to 
impact  of  lead 
recommendations 
to  range  from 
the  average  aw  ard 
$85,000.  Funds 


address  one  o 

1.  Alternative 
Assessment — , 


submitting  data  to  CDC's 


Part  B:  Compe  i 

Up  to  $8,00( 

FY  2000  to 

continuation 

anticipates 

budget  year 

$1,500,000. 

Part  C:  Supple  nental  Studies 


QOO  will  be  awarded  in  FY 
to  4  assessment/ 
studies  with  a  three-year 
These  funds  will  be 
)port  the  development  of 
llance  assessments 
conduct  evaluation  of  the 


screenmg 

Awards  are  expected 
1 170,000  to  $100,000,  with 
being  approximately 
will  be  awarded  for 
assessment/evaluation  studies  that 
the  following: 
Surveillance 
Assessment  of  lead 
exposure  in  a  urisdictional  population 
or  sub-popula  ion  using  an  approach  to 
surveillance  tl  lat  differs  from  the 


Statewide  CBLS  system  described  in 
this  announcement. 

2.  Screening  Recommendation 
Evaluation — Evaluation  of  the  impact  of 
lead  screening  recommendations  on 
screening  for  high-risk  children. 

Funding  for  State  applicants:  To 
determine  the  type  of  program  activities 
and  the  associated  level  of  funding  for 
an  individual  State  applicant  for  Part  A 
or  Part  B,  please  refer  to  the  table  below. 
These  are  suggested  funding  guidelines 
and  should  not  be  regarded  as  absolute 
funding  limits.  Addendum  2  in  the 
application  package  provides  an 
explanation  of  the  factors  used  to 
develop  categorical  funding 
recommendations.  Addendum  3 
provides  an  explanation  of  the  program 
activities  required  for  each  funding 
category. 

Suggested  Funding  Categories  Based  on 
Projected  Level  of  Effort  Required  To 
Provide  Prevention  and  Surveillance 
Activies  to  a  State  Popidation 

Alabama — 2 
Alaska — 3 
Arizona — 3 
Arkansas — 2 
California* — 1 
Colorado — 3 
Connecticut — 2 
Delaware — 3 
Florida*— 3 
Georgia — 2 
Hawaii — 3 
Idaho — 3 
Illinois — 1 
Indiana* — 3 
Iowa — 2 
Kansas — 2 
Kentucky*— 3 
Louisicina — 2 
Maine — 3 
Maryland — 2 
Massasschusette — 2 
Michigan* — 2 
Minnesota — 2 
Mississippi — 2 
Missouri — 2 
Montana — 3 
Nebraska — 2 
Nevada — 3 
N.  Hampshire — 3 
New  Jersey — 2 
New  Mexico — 3 
NewYork*- 2    ^ 
N.  Ccirolina — 2 
North  Dakota— 3 
Ohio— 1 
Oklahoma— 2 
Oregon — 3 
Pennsylvania — 1 
Rhode  Island— 2 
S.  Carolina — 2 
South  Dakota— 2 
Tennessee — 2 
Texas* — 1 


Utah*— 3 

Vermont — 3 

Virginia — 2  v 

Washington — 2 

West  Virginia — 2 

Wisconsin — 2 

Wyoming — 3 

*Projected  level  of  effort  adjusted  to 
account  for  currently  funded  locales. 

Fimding  State  Applicants — Part  A  or 
Part  B:  Determine  your  funding  category 
{Category  1,  2,  or  3)  according  to  the 
table  below.  The  range  and  average  of 
awards  for  each  funding  category 
follows: 
Category  1:  $800,000-$l  ,500,000, 

average  award  $1,000,000 
Category  2:  $250,000-$800,000,  average 

award  $520,000 
Category  3:  $75,000-$250,000,  average 

award  $150,000 

Awards  for  Local  Applicants  (under 
Part  B  only):  The  suggested  range  of 
awards  for  local  applicants  is  $250,000 
to  $450,000. 

Additional  Information  on  Funding 
for  all  Applicants  for  Part  A,  Part  B,  and 
Part  C  New  awards  are  expected  to 
begin  on  or  about  July  1,  2000,  and  are 
made  for  12-month  budget  periods 
within  project  periods  not  to  exceed  2- 
years  for  local  programs  or  3-years  for 
State  programs.  Estimates  outlined 
above  are  subject  to  change  based  on  the 
actual  availability  of  funds  and  the 
scope  and  quality  of  applications 
received.  Continuation  awards  within 
the  project  period  will  be  made  on  the 
basis  of  satisfactory  progress  and 
availability  of  funds.  Awards  cannot 
^  supplant  existing  funding  for  CLPP  or 
'  Supplemental  Funding  Initiatives. 
Funds  should  be  used  to  enhance  the 
level  of  expenditures  from  State,  local, 
and  other  funding  sources. 

Note:  Funds  may  not  be  expended  for 
medical  care  and  treatment  or  for 
environmental  remediation  of  sources  of  lead 
exposure.  However,  the  applicant  must 
provide  a  plan  to  ensure  that  these  program 
activities  are  carried  out. 

Not  more  than  10  percent  {exclusive 
of  Direct  Assistance)  of  any  cooperative 
agreement  or  contract  through  the 
cooperative  agreement  may  be  obligated 
for  administrative  costs.  This  10  percent 
limitation  is  in  lieu  of,  and  replaces,  the 
indirect  cost  rate. 

D.  Program  Requirements 

Special  Requirement  regarding 
Medicaid  provider  status  of  applicants: 
Pursuant  to  section  317A  of  the  Public 
Health  Service  Act  {42  U.S.C.  247b-l), 
as  amended  by  Sec.  303  of  the 
"Preventive  Health  Amendments  of 
1992"  {Public  Law  102-531),  applicants 
AND  current  grantees  must  meet  the 
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following  requirements:  For  CLPP 
program  services  which  are  Medicaid- 
reimbursable  in  the  applicant's  State: 

Applicants  who  directly  provide  these 
services  must  be  enrolled  with  their 
State  Medicaid  agency  as  Medicaid 
providers. 

Providers  who  enter  into  agreements 
with  the  applicant  to  provide  such 
services  must  be  enrolled  with  their 
State  Medicaid  agency  as  providers.  An 
excepdon  to  this  requirement  will  be 
made  for  providers  whose  services  are 
provided  free  of  charge  and  who  accept 
no  reimbursement  from  any  third-party 
payer.  Such  providers  who  accept 
voluntary  donations  may  still  be 
exempted  from  this  requirement. 

In  order  to  satisfy  this  program 
requirement,  please  provide  a  copy  of  a 
Medicaid  provider  certificate  or 
Statement  as  proof  that  you  meet  this 
requirement.  Failure  to  include  this 
information  woidd  residt  in  your 
application  being  returned.  Please  place 
this  information  immediately  behind 
the  budget  and  budget  justification 
pages. 

Cooperative  Activities 

Part  A  and  Part  B:  New  and  Competing 
Continuations 

To  achieve  the  purpose  of  this 
cooperative  agreement  program,  the 
recipient  will  be  responsible  for  the 
activities  listed  under  1.  Recipient 
Activities  and  CDC  will  be  responsible 
for  the  activities  listed  under  2.  CDC 
Activities. 


1.  Recipient  Activities 

a.  Establish,  maintain,  or  enhance  a 
Statewide  surveillance  system  in 
accordance  with  CDC  guidance.  For 
local  applicants  (under  Part  B),  enhance 
a  data  management  system  that  links 
with  the  State's  surveillance  system  or 
develop  an  automated  data  management 
system  to  collect  and  maintain 
laboratory  data  on  the  results  of  blood 
lead  analyses  and  data  on  follow-up 
care  for  children  with  elevated  BLLs. 
State  recipi^ts  should  ensure  receipt  of 
data  from  local  programs.  Local 
recipients  should  transfer  relevant  data 
to  the  appropriate  State  entity  in  a 
timely  manner  for  annual  submission  to 
CDC. 

b.  Manage,  analyze  and  interpret 
individual  State  surveillance  data,  and 
present  and  disseminate  trends  and 
other  important  public  health  findings. 

c.  Develop,  implement  and  evaluate  a 
Statewide/jurisdiction-wide  childhood 
blood  lead  screening  plan  consistent 
with  CDC  guidance  provided  in 
"Screening  Young  Children  for  Lead 
Poisoning:  Guidance  for  State  and  Local 


Public  Health  Officials".  For  local 
applicants,  participate  in  the  Statewide 
planning  process.  Make  screening 
recommendations  and  appropriate  local 
screening  strategies  available  and 
known  to  health  care  providers. 

d.  Assure  appropriate  follow-up  care 
is  provided  for  children  identified  with 
elevated  blood  lead  levels. 

e.  Establish  effective,  well-defined 
working  relationships  within  public 
health  agencies  and  with  other  agencies 
and  organizations  at  national.  State,  and 
community  levels  [e.g.,  housing 
authorities;  environmental  agencies: 
maternal  and  child  health  programs; 
State  Medicaid  Early  Periodic 
Screening,  Diagnosis,  and  Treatment 
(EPSDT)  programs;  community  and 
migrant  health  centers;  community- 
based  organizations  providing  health 
and  social  services  in  or  near  public 
housing  units,  as  authorized  under 
Section  330{i)  of  the  PHS  Act;  State  and 
local  epidemiology  programs;  State  and 
local  housing  rehabilitation  programs; 
schools  of  public  health  and  medical 
schools;  and  environmental  interest 
groups). 

f.  For  State  Programs,  provide 
managerial,  technical,  analytical,  and 
program  evaluation  assistance  to  local 
agencies  and  organizations  in 
developing  or  strengthening  their  CLPP 
programs  activities. 

2.  CDC  Activities 

a.  Provide  technical,  and  scientific 
assistance  and  consultation  on  program 
development,  implementation  and 
operational  issues. 

b.  Provide  technical  assistance  and 
scientific  consultation  regarding  the 
development  and  implementation  of  all 
surveillance  activities  including  data 
collection  methods  and  analysis  of  data. 

c.  Assist  with  data  analysis  and 
interpretation  of  individual  State 
surveillance  data  and  release  of  national 
reports.  Reports  will  include  analysis  of 
national  aggregate  data  as  well  as  State- 
specific  data. 

d.  Assist  cooperative  agreement 
recipients  with  communication  and 
coordination  among  Federal  agencies, 
and  other  public  and  private  agencies 
and  organizations. 

e.  Conduct  ongoing  assessment  of, 
program  activities  to  ensure  the  use  of 
effective  and  efficient  implementation 
strategies. 

Part  C:  Supplemental  Studies 

To  achieve  the  purpose  of  this 
program,  the  recipient  will  be 
responsible  for  the  activities  listed 
under  1.  Recipient  Activities  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  CDC  Activities. 


1.  Recipient  Activities 

a.  Develop  and  implement  a  study 
protocol  to  include  the  following: 
methodology,  sample  selection,  field 
operation,  and  statistical  analysis. 
Applicants  must  provide  a  means  of 
assiuing  that  the  residts  of  the  study 
will  be  published.  ■ 

b.  Revise,  refine,  and  carry  out  the 
proposed  methodology  for  conducting 
Supplemental  Funding  Studies. 

c.  Monitor  and  evaluate  all  aspects  of 
the  assessment  activities. 

d.  Conduct  and  evaluate  public  health 
programs  and/or  have  access  to 
professionals  who  are  knowledgeable  in 
conducting  such  activities. 

2.  CDC  Activities 

a.  Provide  technical  and  scientific 
consultation  on  activities  related  to 
overall  program  requirements  of 
supplemental  funding  activities. 

b.  Provide  technical  assistance  to 
program  manager  and/or  principal 
investigator  regarding  revision, 
refinement,  and  implementation  of 
study  design  and  proposed  methodology 
for  conducting  supplemental  funding 
activities. 

c.  Assist  program  manager  and/or 
principal  investigator  with  data 
interpretation  and  analysis  issues. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Yoiu- 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan: 

Applications  must  be  developed  in 
accordance  with  PHS  Form  5161-1. 

Part  B  applicants  also  competing  for 
Part  C  funds  must  submit  separate 
applications. 

Application  pages  must  be  clearly 
numbered,  and  a  complete  index  to  the 
application  and  its  appendices  must  be 
included.  The  original  and  two  copies  of 
the  application  set  must  be  submitted 
UNSTAPLED  and  UNBOUND.  All 
material  must  be  typewritten,  double 
spaced,  printed  on  one  side  only,  with 
unreduced  font  (10  or  12  point  font 
only)  on  8V2''  by  11"  paper,  and  at  least 
1"  margins  and  heading  and  footers.  All 
graphics,  maps,  overlays,  etc.,  should  be 
in  black  and  white  and  meet  the  above 
criteria. 

A  one-page,  single-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  the  program,  project 
title,  organization,  name  and  address, 
project  director,  telephone  number, 
facsimile  number,  and  e-mail  address. 
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The  main  bo^  ly  of  the  CLPP  program 
application  (Parts  A  or  B)  must  include 
the  following:  1  ludget/budget 
justification;  Wi  edicaid  certification; 
progress  report  (Part  B  apphcants  only); 
understanding  the  problem; 
surveillance/d:  ta-management 
activities;  State  wide/jurisdiction-wide 
planning  and  c  Dllaboration;  core  public 
health  functioijs;  goals  and  objectives; 
program  management  and  staffing;  and 
program  evalut  tion. 

The  main  bo  iy  of  the  supplemental 
funding  projec  application  (Part  C) 
must  include  t]  le  following:  study 
protocol,  projert  personnel,  and  project 
management. 

Each  applica  tion  should  not  exceed 
75  pages.  The  i  bstract,  budget  narrative, 
and  budget  jus  ification  pages  are  not 
included  in  th«  75  page  limit. 
Supplemental  nformation  should  be 
placed  in  appe  adices  and  is  not  to 
exceed  25  pages. 

Part  B  applic  ants  must  submit  a 
progress  report  no  longer  than  10  pages 
in  their  compe  ing  continuation 
application.  This  report  should  be 
placed  immediately  after  the  budget  and 
budget  justifies  ition. 

Provide  quanfied  staff,  other 
resources,  and  knowledge  to  implement 
the  provisions  of  the  progrcun. 
Applicants  requesting  cooperative 
agreement  sup  )orted  positions  must 
provide  assura  ices  that  such  positions 
will  be  authori  zed  to  be  filled  by  the 
applicant's  peisonnel  system. 
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G.  Evaluation  Criteria 

The  review  of  applications  will  be 
conducted  by  an  objective  review  panel 
as  they  relate  to  the  applicant's  response 
to  either  Part  A,  Part  B,  or  Part  C.  The 
applications  will  be  evaluated  according 
to  the  following  criteria: 

Part  A:  New  Applicants 

1.  Understanding  of  the  Problem  (15 
points) 

The  extent  to  which  the  applicant's 
description  and  understanding  of  the 
burden  and  distribution  of  childhood 
lead  exposure  or  elevated  BLLs  in  their 
jurisdiction,  using  evidence  (as 
available)  of  incidence  and/or 
prevalence  and  demographic  indicators, 
including  a  description  of  the  Medicaid 
population. 

2.  Surveillance  Activities  (20  points) 

The  applicant's  ability  to  develop  a 
childhood  blood  lead  surveillance 
system  that  includes;  (a)  a  flow  chart 
tbat  describes  data  transfer,  (b)  a 
mechanism  for  tracking  lead  screening 
services  to  children,  especially 
Medicaid  children,  and  (c)  a  mechanism 
for  reporting  data  annually  to  the  CDC's 
national  surveillance  database.  The 
clarity,  feasibility,  and  scientific 
soundness  of  the  surveillance  approach. 
Also,  the  extent  to  which  the  proposed 
time  table  for  accomplishing  each 
activity  and  methods  for  evaluating  each 
activity  are  appropriate  and  clearly 
defined.  The  following  elements  will  be 
specifically  evaluated: 

a.  How  laboratories  report  Blood  Lead 
Levels  (BLLs).  including  ability  to 
identify  and  assiue  reporting  from 
private  laboratories  which  perform  lead 
testing. 

b.  How  data  wiU  be  collected  and 
managed. 

c.  How  quality  of  data  and 
completeness  of  reporting  will  be 
assured. 

d.  How  and  when  data  will  be 
analyzed. 

e.  How  summary  data  will  be  reported 
and  disseminated  on  a  regular  basis  (i.e., 
newsletters,  fact  sheets,  annual  reports). 

f.  Protocols  for  follow-up  of 
individuals  with  elevated  BLLs. 

g.  Provisions  to  obtain  denominator 
data  (results  of  all  laboratory  blood  lead 
tests,  regardless  of  level). 

h.  Time  line  and  methods  for 
evaluating  the  Childhood  Blood  Lead 
Surveillance  (CBLS)  approach. 

i.  Plans  to  convert  paper-based 
components  of  the  system  to  electronic 
data  manipulation. 

j.  Use  of  data  including  evaluation  of 
prevention  activities,  especially  to  target 
screening  and  prevention  efforts. 


3.  Statewide  Plaiming  and  Collaboration 
(20  points) 

The  applicant's  ability  to  develop 
Statewide  screening  recommendations 
with  appropriate  local  strategies.  The 
following  elements  will  be  specifically 
evaluated: 

a.  The  proposed  approach  to 
developing  and  carrying  out  an 
inclusive  Statewide  screening  plan  as 
outlined  in  "Screening  Young  Children 
for  Lead  Poisoning:  Guidance  for  State 
and  Local  Health  Officials". 

b.  The  extent  to  which  the  applicant 
plans  to  utilize  surveillance  and 
program  data  to  produce  a  Statewide 
screening  recommendation,  with 
specific  attention  given  to  the  Medicaid 
population. 

c.  The  abihty  of  the  applicant  to 
involve  collaborators  in  the 
development  of  a  screening  plan  and 
implementation  of  strategies  to 
strengthen  childhood  lead  poisoning 
prevention  activities. 

d.  The  applicant's  demonstrated 
ability  to  collaborate  with  principal 
partners,  including  managed-care 
organizations.  State  Medicaid  agency, 
child  health-care  providers  and  provider 
groups,  insurers,  community-based 
organizations,  housing  agencies,  and 
bainking,  real  estate,  and  property-owner 
interests,  must  be  demonstrated  by 
letters  of  support,  memoranda  of 
imderstanding,  contracts,  or  other 
documented  evidence  of  relationships. 

4.  Capacity  To  Carry  Out  Public  Health 
Core  Functions  (10  points) 

The  applicant's  ability  to  describe  the 
approach  and  activities  necessary  to 
achieve  a  balance  among  health 
department  roles  in  CLPP,  including 
assessment,  program  and  policy 
development,  and  monitoring, 
evaluating,  and  ensuring  the  provision 
of  all  necessary  components  of  a 
comprehensive  CLPP  activities  within 
their  respective  categories. 

5.  Goals  and  Objectives  (15  points) 

The  extent  to  which  the  applicant's 
goals  and  objectives  relate  to  the  CLPP 
activities  in  their  respective  categories. 
Objectives  must  be  relevant,  specific, 
measurable,  achievable,  and  time- 
framed.  There  must  be  a  formal  work 
plan  with  a  description  of  methods,  a 
timetable  and  program  staff  responsible 
for  accomplishment  of  each  objective, 
and  the  evaluation  of  each  proposed 
objective. 

6.  Project  Management  and  Staffing 
(10  points) 

The  extent  to  which  the  applicant  has 
documented  the  skills  and  ability  to 
develop  and  carry  out  a  comprehensive 
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CLLP  program.  Specifically,  the 
applicant  should: 

a.  Describe  the  proposed  health 
department  staff  roles  in  CLPP,  their 
specific  responsibilities,  and  their  level 
of  effort  and  time.  Include  a  plan  to 
expedite  filling  of  all  positions  and 
assure  that  requested  positions  have 
been  or  will  be  approved  by  applicant's 
personnel  system. 

b.  Describe  the  plan  to  provide 
training  and  technical  assistance  to 
health  department  personnel  and 
consultation  to  collaborators  outside  the 
health  department,  including  proposed 
design  of  information-sharing  systems. 

7.  Program  Evaluation  (10  points) 

The  extent  to  which  the  applicant 
proposes  to  measiue  the  overall  impact 
of  health  department  CLPP  activities. 
Specific  criteria  should  include: 

a.  The  plan  for  evaluating  the  impact 
or  outcome  of  CLPP  activities,  including 
evaluation  design,  methods,  and 
activities. 

b.  Description  of  how  the  project  will 
assess  changes  in  public  policy  and 
measure  the  effectiveness  of 
collaborative  activities. 

c.  Progress  made  in  childhood  lead 
poisoning  prevention  which  resulted 
from  planned  health  department 
strategies. 

8.  Budget  justification  (not  scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds. 

Part  B:  Competing  Continuations 

1.  Understanding  of  the  Problem  (15 
points) 

The  extent  to  which  the  applicant's 
description  and  understanding  of  the 
burden  and  distribution  of  childhood 
lead  exposure  or  elevated  BLLs  in  their 
jurisdiction,  using  evidence  (as 
available)  of  incidence  and/or 
prevalence  and  demographic  indicators, 
including  a  description  of  the  Medicaid 
population. 

2.  Surveillance  Activity  (20  points) 

For  State  Applicants:  The  applicant's 
ability  to  expand  its  childhood  blood 
lead  surveillance  system  that  includes 
tracking  lead  screening  for  Medicaid 
children,  evaluating  the  existing  system, 
and  reporting  data  to  the  CDC's  national 
surveillance  database.  The  clarity, 
feasibility,  and  scientific  soundness  of 
the  surveillance  approach.  Also,  the 
extent  to  which  the  proposed  time  table 
for  accomplishing  each  activity  are 
appropriate  and  clearly  defined.  The 
foUovidng  elements  will  be  specifically 
evaluated: 


a.  How  laboratories  report  BLLs, 
including  ability  to  identify  and  assure 
reporting  from  private  laboratories 
which  perform  lead  testing. 

b.  How  data  are  collected  and 
managed. 

c.  How  quality  of  data  and 
completeness  of  reporting  are  assured. 

d.  How  and  when  data  are  analyzed. 

e.  How  summary  data  are  reported 
and  disseminated  on  a  regular  basis  (i.e., 
newsletters,  fact  sheets,  annual  reports). 

f.  Protocols  for  follow-up  of 
individuals  with  elevated  BLLs. 

g.  Provisions  to  obtain  denominator 
data  (results  of  all  laboratory  blood  lead 
tests,  regardless  of  level). 

h.  Time  line  and  methods  for 
evaluating  the  Childhood  Blood  Lead 
Surveillance  (CBLS)  approach. 

i.  Process  used  to  convert  paper-based 
components  of  the  system  to  electronic 
data. 

j.  Use  of  data  including  evaluation  of 
prevention  activities,  especially  to  target 
screening  and  prevention  efforts. 

For  local  applicants  (Part  B  only):  The 
applicant's  ability  to  expand  their  data 
management  system,  including  the 
approach  to  participating  in  the  State 
CBLS,  if  applicable.  The  clarity, 
feasibility,  and  scientific  soundness  of 
the  approach  to  data  management.  Also, 
the  extent  to  which  the  proposed 
schedule  for  accomplishing  each 
activity  and  method  for  evaluating  each 
activity  are  clearly  defined  and 
appropriate.  The  following  elements 
will  be  specifically  evaluated: 

a.  How  laboratories  report  Blood  Lead 
Levels  (BLL),  including  ability  to 
identify  and  assure  reporting  from 
private  laboratories  which  perform  lead 
testing. 

b.  How  data  are  collected  and 
managed. 

c.  How  quality  of  data  and 
completeness  of  reporting  are  assured. 

d.  How  and  when  data  are  analyzed. 

e.  How  summary  data  are  reported 
and  disseminated  on  a  regular  basis  (i.e., 
newsletters,  fact  sheets,  annual  reports). 

f.  Protocols  for  follow-up  of 
individuals  with  elevated  BLLs. 

g.  Provisions  to  obtain  denominator 
data  (results  of  all  laboratory  blood  lead 
tests,  regardless  of  level). 

h.  Time  line  and  methods  for 
evaluating  the  Childhood  Blood  Lead 
Surveillance  (CBLS)  approach. 

i.  Process  used  to  convert  paper-based 
components  of  the  system  to  electronic 
data. 

j.  Use  of  data  including  evaluation  of 
prevention  activities,  especially  to  target 
screening  and  prevention  efforts. 


3.  Statewide/Jurisdiction-wide  Planning 
and  Collaboration  (20  points) 

The  applicant's  ability  to  develop 
Statewide/jurisdiction-wide  screening 
recommendations  with  appropriate 
local  strategies.  The  following  elements 
will  be  specifically  evaluated: 

a.  The  approach  to  developing  and 
carrying  out  an  inclusive  State-or 
jurisdiction-wide  screening  plan  as 
outlined  in  "Screening  Yoimg  Children 
for  Lead  Poisoning:  Guidance  for  State 
and  Local  Health  Officials". 

b.  The  extent  to  which  the  applicant 
utilized  surveillance  and  program  data 
to  produce  Statewide/jurisdiction-wide 
screening  recommendations  and  target 
the  Medicaid  population. 

c.  Description  of  how  collaborations 
facilitated  the  development  of  a 
screening  plan  and  strengthened 
childhood  lead  poisoning  prevention 
strategies. 

d.  Evidence  of  collaboration  with 
principal  partners,  including  managed- 
care  organizations.  State  Medicaid 
agency,  child  health-care  providers  and 
provider  groups,  insurers,  conmnmity- 
based  organizations,  housing  agshcies, 
and  banking,  real-estate,  and  property- 
owner  interests.  These  collaborations 
must  be  demonstrated  by  letters  of 
support,  memoranda  of  understanding, 
contracts,  or  other  documented 
evidence  of  relationships. 

Note:  For  applicants  under  Part  B.  describe 
progress  in  developing  and  implementing  the 
screening  plan  based  upon  each  of  the 
elements  listed  above. 

4.  Capacity  to  Carry  Out  PubUc-Health 
Core  Functions  (10  points) 

The  ability  to  describe  the  approach 
and  activities  taken  to  achieve  a  balance 
among  health-department  roles  in  CLPP, 
including  assessment,  program  and 
policy  development,  and  monitoring, 
evaluating,  and  ensuring  the  provision 
of  all  CLPP  activities  within  their 
respective  categories  (for  example, 
Category  3  requires  screening  plans, 
surveillance  systems,  assure  follow-up 
care,  and  evaluation). 

5.  Goals  and  Objectives  (10  points) 

The  extent  to  which  the  applicant's 
goals  and  objectives  relate  to  the  CLPP 
activities  in  their  respective  categories 
under  which  they  applied.  Objectives 
must  be  relevant,  specific,  measurable, 
achievable,  and  time-framed.  There 
must  be  a  formal  work  plan  with  a 
description  of  methods  and  a  timetable 
and  program  staff  responsible  for 
accomplishment  of  each  objective. 
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6.  Project  Management  and  Staffing  (10 
points) 

The  extent  to  which  the  applicant  has 
the  skills  an(  ability  to  develop  and 
carry  out  a  c(  tmprehensive  CLLP 
program.  Sp(  cifically  the  applicant 
should 

a.  Describe  the  proposed  health 
department  staff  roles  in  CLPP,  their 
speciHc  responsibilities,  and  their  level 
of  effort  and  bme.  Include  a  plan  to 
expedite  filling  of  all  positions  and 
assure  that  requested  positions  have 
been  or  will  be  approved  by  the 
applicant's  personnel  system. 

b.  E>escriba  the  plan  to  provide 
training  and  technical  assistance  to 
health  department  personnel  and 
consultation  to  collaborators  outside  the 
health  depart  ment,  including  proposed 
design  of  inf(  irmation-sharing  systems. 

7.  Program  Evaluation  (10  points) 

The  extent  to  which  the  applicant 
measures  the  overall  impact  of  health 
department  ( !LPP  activities.  Specific 
criteria  shoui  d  include: 

a.  Descript  on  of  the  progress  made  to 
evaluate  the :  mpact  and  outcome  of 
collective  CLPP  activities,  including  the 
evaluation  design,  methods,  and  tasks. 

b.  Description  of  the  changes  in  the 
effectiveness  lof  collaborative  activities. 

c.  Progress  made  in  childhood  lead 
poisoning  privention  which  resulted 
from  plarmed  health  department 
strategies. 

8.  Budget  Jus  ification  (not  scored) 

The  extent  to  which  the  budget  is 
reasonable,  c  early  justified,  and 
consistent  with  the  intended  use  of 
funds. 

Part  C:  Suppi  smental  Funding — Factors 
To  Be  Consia  ered 

1.  Study  Prot  )col  (45  points) 
The  applic  int's  ability  to  develop  a 


scientifically 


calculations) 


sound  protocol  (including 


adequate  sam  pie  size  with  power 


quality,  feasibility, 


consistency  vrith  project  goals,  and 
soundness  of  the  evaluation  plan  (which 
should  provii  le  sufficient  detail 
regarding  the  way  the  protocol  will  be 
implemented).  The  degree  to  which  the 
applicant  ha^  met  the  CDC  policy 
requirements  regarding  the  inclusion  of 
women,  ethn  c,  and  racial  groups  in  the 
proposed  pro  ect.  This  includes:  (a)  the 
proposed  pla  i  to  include  of  both  sexes 
and  racial  am  1  ethnic  minority 
populations  iar  appropriate 
representatio  i;  fb)  the  proposed 
justification  when  representation  is 
limited  or  abi  ent;  (c)  a  Statement  as  to 
whether  the  (  esign  of  the  study  is 
adequate  to  n  leasure  differences  when 


warranted;  and  (d)  a  Statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  includes 
establishing  partnerships  with 
community-based  agencies  and 
organizations.  Benefits  of  the 
partnerships  should  be  described. 

2.  Project  Personnel  (20  points) 

The  extent  to  which  personnel 
involved  in  this  project  are  qualified, 
including  experience  in  conducting 
relevant  studies.  In  addition,  the 
applicant's  ability  to  commit 
appropriate  staff  time  needed  to  carry 
out  the  study. 

3.  Project  Management  (35  points) 

The  applicant's  ability  to  implement 
and  monitor  the  proposed  study  to 
include  specific,  attainable,  and  realistic 
goals  and  objectives,  and  evaluation 
plan. 

4.  Budget  Justification  (not  scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

5.  Human  Subjects  (not  scored) 

The  extent  to  which  the  applicant 
complies  with  the  Department  of  Health 
and  Human  Services  regulations  (45 
CFR  Part  46)  on  the  protection  of  human 
subjects. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Quarterly  progress  reports,  which 
are  required  of  all  grantees.  The 
quarterly  report  narrative  should  not 
exceed  25  pages.  Time  lines  for  the 
quarterly  reports  will  be  established  at 
the  time  of  award,  but  are  typically  due 
30  days  after  the  end  of  each  quarter. 

2.  Calendar  year  surveillance  data  and 
a  written  surveillance  summary  report 
must  be  submitted  annually  to  CDC  in 
the  approved  0MB  format  to  be 
disseminated  to  State  and  local  public 
health  officials  and  congressional 
personnel.  Data  must  be  submitted  to 
CDC  by  March  31st  in  the  required 
format  for  analysis. 

3.  Financial  Status  Reports,  are  due 
within  90  days  of  the  end  of  the  budget 
period. 

4.  Final  fmancial  reports  and 
performance  reports  are  due  within  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 


Note:  Data  collection  initiated  under  this 
cooperative  agreement  program  has  been 
approved  by  the  Office  of  Management  and 
Budget  under  0MB  number  (0920-0337), 
"National  Childhood  Blood  Lead 
Surveillance  System",  Expiration  Date: 
March  31,  2001. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Addendum  1  in  the 
application  package. 

AR-1    Human  Subjects  Requirement 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2000 
AR-1 2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a),  317A  and  317B  of  the 
Public  Health  Service  Act  [42  U.S.C. 
241(a),  247b-l,  and  247b-3],  as 
amended.  Program  regulations  are  set 
forth  in  Title  42,  Code  of  Federal 
Regulations,  Part  51b.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.197. 

J.  Pre-Application  Workshop  for  New 
and  Competing  Continuation 
Applicants 

In  addition,  for  interested  applicants, 
a  telephone  conference  call  for  pre- 
application  technical  assistance  will  be 
held  on  Wednesday,  February  16,  2000, 
fi-om  1:30  p.m.  to  3:30  p.m.  Eastern 
Standard  Time.  The  bridge  number  for 
the  conference  call  is  1-800-311-3437, 
and  the  pass  code  is  350892.  For  further 
information  about  all  workshops,  please 
contact  Claudette  Grant-Joseph  at  404- 
639-2510. 

K.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
may  be  downloaded  through  the  CDC 
homepage  on  the  Internet  at  http:// 
www.cdc.gov.  Please  refer  to  program 
annoimcement  number  00033  when 
requesting  information.  To  receive 
additional  written  information  and  to 
request  an  application  kit,  call  1-888- 
GRANTS4  (1-888-472-6874).  You  will 
be  asked  to  leave  your  name,  address, 
and  phone  number  and  will  need  to 
refer  to  Announcement  00033.  You  will 
receive  a  complete  program  description, 
information  on  application  procedures, 
and  application  forms.  CDC  will  not 
send  application  kits  by  facsimile  or 
express  mail. 
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If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  from:  Mattie  B.  Jackson, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  telephone  (770)  488- 
2718,  Internet  address  mij3.@cdc.gov 

For  progranunatic  technical 
assistance,  contact:  Claudette  A.  Grant- 
Joseph,  Chief,  Program  Services  Section, 
Lead  Poisoning  Prevention  Branch, 
Division  of  Environmental  Hazards  and 
Health  Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road,  NE,  Mailstop  E-25, 
Atlanta,  GA  30333,  telephone  (404) 
639-2510,  Internet  address 
cag4@cdc.gov 

Dated:  February  4,  2000. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  00-3062  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4163-18-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-2250] 

Agency  information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Current  Good  Manufacturing 
Practices  for  Blood  and  Blood 
Components;  Notification  of 
Consignees  Receiving  Blood  and 
Blood  Components  at  Increased  Risk 
for  Transmitting  HIV  Infection 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUIMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  entitled 
"Current  Good  Manufacturing  Practices 
for  Blood  and  Blood  Components; 
Notification  of  Consignees  Receiving 
Blood  and  Blood  Components  at 
Increased  Risk  for  Transmitting  HIV 
Infection"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
JormaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-4659. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  4,  1999 
(64  FR  60212),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
niunber.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  fcontrol  number  0910-0336.  The 
approval  expires  on  January  31,  2003.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  February  3,  2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

[FR  Doc.  00-3013  Filed  2-9-00;  8:45  ami 

BILLING  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99N-0407]  « 

Agency  information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Reclassification  Petitions  for 
Medical  Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Reclassification  Petitions  for  Medical 
Devices"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  luider  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  10,  1999 
(64  FR  69270),  the  agency  aimounced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0138.  The 


approval  expires  on  January  31,  2003.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  February  3.  2000. 
William  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  00-3015  Filed  2-9-00;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Nonclinical  Studies  Subcommittee  of 
the  Advisory  Committee  for 
Pharmaceutical  Science;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Nonclinical  Studies 
Subcommittee  of  the  Advisory  Committee  for 
Pharmaceutical  Science  (formerly  the 
Generic  Drugs  Advisory  Committee). 

General  Function  of  the  Committee:  To 
provide  advice  and  recommendations  to  the 
,.  agency  on  FDA  regulatory  issues. 

Date  and  Time:  The  meeting  will  be  held 
on  March  9,  2000,  8:30  a.m.  to  5:30  p.m. 

Location:  Center  for  Drug  Evaluation  and 
Research  conference  room  1066,  5630  Fishers 
Lane,  Rockville,  MD. 

Contact  Person:  Kimberly  L.  Topper, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug  Administration. 
5600  Fishers  I^ne  Rockville.  MD  20857.  301- 
827-7001.  e-mail:  TOPPERK@cder.fda.gov.  or 
FDA  Advisory  Committee  Information  Line, 
1-800-741-8138 (301-443-0572  in  the 
Washington,  DC  area),  code  12539.  Please 
call  the  Information  Line  for  up-to-date 
information  on  this  meeting. 

/Agendo:  The  subcommittee  meeting  will 
discuss  collaborative  approaches  to  scientific 
research  issues  of  common  interest  to  the 
pharmaceutical  industry,  universities,  the 
public,  and  FDA.  Specific  areas  of  focus  will 
be  in  the  nonclinical  studies  areas  of:  (1) 
Interspecies  biomarkers  of  toxicity  and  (2) 
noninvasive  imaging. 

Procedure:  Interested  persons  may  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  person  by  February  25, 
2000.  Oral  presentations  from  the  public  will 
be  scheduled  between  approximately  1  p.m. 
to  2  p.m.  Time  allotted  for  each  presentation 
may  be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify  the 
contact  person  b)efore  February  25,  2000,  and 
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submit  a  brief 
of  the  evidenci 


itatement  of  the  general  nature 
or  arguments  they  wish  to 

and  addresses  of 
ipants.  and  an  indication  of 
ma  e  time  requested  to  make  their 


na  mes  i 


present,  the 
proposed  parti 
the  approxi 
presentation. 
Notice  of  th 
Federal  Ad 
app.  2). 

Dated:  Febntry  2,  2000. 
Linda  A.  Suyd  im 

Senior  Associa'e 
[FR  Doc.  00-3(  14 

BILLING  CODE  411  0-01-F 


meeting  is  given  under  the 
viscjry  Committee  Act  (5  U.S.C. 


Commissioner  for  Policy. 
Filed  2-9-00:  8:45  amj 


DEPARTMEr  T  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  financing  Administration 
[Document  Idfl^tifier:  HCFA-566] 

Agency  inforrnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Heal  th  Care  Financing 
Administratidn,  HHS. 

In  compliance  with  the  requirement 
of  section  35(  6(c)(2)(A)  of  the 
Paperwork  Rdduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Depi  rtment  of  Health  and 
Human  Servi  ;es.  is  publishing  the 
following  summary  of  proposed 
collections  fo  r  public  comment. 
Interested  pei  sons  are  invited  to  send 
comments  rej  arding  this  burden 
estimate  or  ai  y  other  aspect  of  this 
collection  of :  nformation,  including  any 
of  the  followi  ig  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  c  allection  for  the  proper 
performance  i  )f  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  w  lys  to  enhance  the  quality, 
utility,  and  cl  irity  of  the  information  to 
be  collected;  i  ind  (4)  the  use  of 
automated  co  lection  techniques  or 
other  forms  o  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  In f I  >rmation  Collection 
Request:  Exte  ision  of  a  currently 
approved  col  ection; 

Title  oflnfc  rmation  Collection: 
Medicare,  Ma  naged  Care  Disenrollment 
Form; 

Form  No.:  $CFA-566  (OMB#  0938- 
0507); 


Use:  This  form  is  used  to  disenroU 
from  managed  care  plans.  This  is  to  be 
used  in  Social  Security  Field  Offices  to 
allow  Medicare  beneficiaries  to 
disenroll  from  a  managed  care  plan.; 

Frequency:  On  occasion; 

Affected  Public:  Individuals  or 
Households,  Business  or  other  for-profit. 
Not-for-profit  institutions,  and  Federal 
Government; 

Number  of  Respondents:  85 ,000; 

Total  Annual  Responses:  85,000; 

Total  Annual  Hours:  2,805. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://v\rww.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  February  3,  2000. 
)ohn  P.  Burke  III, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  00-3105  Filed  2-9-00:  8:45  amj 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 


opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Pro)ect 

The  Annual  Census  of  Patient 
Characteristics  in  State  and  County 
Mental  Hospital  Inpatient  Services 
(0930-0093,  extension,  no  change)— The 
Census,  which  is  conducted  by 
SAMHSA's  Center  for  Mental  Health 
Services  (CMHS),  is  a  complete 
enumeration  of  all  State  and  county 
mental  hospitals  and  collects  aggregate 
information  by  age,  gender,  and 
diagnosis  for  each  State  on  the  number 
of  additions  during  the  year  and 
resident  patients  who  are  physically 
present  for  24  hours  per  day  in  the 
inpatient  service  at  the  end  of  the 
reporting  year.  First  conducted  in  1840, 
the  Census  has  provided  information 
throughout  the  years  that  is  not 
available  from  any  other  sources.  The 
Census  is  the  primary  means  within 
CMHS  for  assessing  de- 
institutionalization practices  of  State 
and  county  mental  hospitals.  The 
annual  burden  estimate  is  shown  in  the 
table  below. 


Number  of 
respondents 


Responses/ 
respondent 


Burden/ 

response 

(hrs.) 


Annual 

burden 

(hrs.) 


State  Statisticia  is  and  Superintendents  of  State  Mental  Hospitals 


52 


104 


Send  comnlents 
SAMHSA  Rei  lorts 


to  Nancy  Pearce, 
Clearance  Officer, 


Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 


Written  comments  should  be  received 
within  60  days  of  this  notice. 
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Dated:  February  3,  2000. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

(FR  Doc.  00-3063  Filed  2-9-00;  8:45  am] 

BILUNiS  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reductiop  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 


are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs 
(0930-0158,  revision)— SAMHSA  will 
request  OMB  approval  for  the  Federal 
Drug  Testing  Custody  and  Control  Form 
for  Federal  agency  and  federally 
regulated  drug  testing  programs  which 
must  comply  with  the  HHS  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs  (59  FR  29908)  dated 
Jime  9,  1994,  and  for  the  information 
provided  by  laboratories  for  the 
National  Laboratory  Certification 
Program  (NLCP).  The  Federal  Drug 
Testing  Custody  and  Control  Form  is 


used  by  all  Federal  agencies  and 
employers  regulated  by  the  Department 
of  Transportation  to  document  the 
collection  and  chain  of  custody  of  urine 
specimens  at  the  collection  site,  for 
laboratories  to  report  results,  and  for 
Medical  Review  Officers  to  make  a 
determination.  The  Federal  Drug 
Testing  Custody  and  Control  Form  is 
being  revised.  Major  changes  include 
eliminating  the  split  specimen  copy, 
simplifying  the  chain  of  custody 
requirements,  revising  the  outcomes  for 
the  laboratory  test  results,  revising  the 
collection  instructions,  and  ensuring 
that  the  form  follows  the  sequence  of 
events.  Prior  to  an  inspection,  a 
laboratory  is  required  to  submit  specific 
information  regarding  its  laboratory 
procedures  to  allow  inspectors  to 
become  familiar  with  a  laboratory's 
procedures  before  arriving  at  the 
laboratory. 

The  annual  total  burden  estimates  for 
the  Federal  Drug  Testing  Custody  and 
Control  Form,  the  NLCP  application,  the 
NLCP  inspection  checklist,  and  NLCP 
recordkeeping  requirements  is  1,790,664 
Hours,  as  shown  below: 


Form/respondent 


Burden/re- 
sponse 
(hrs.) 


Numt)er  of 
responses 


Total  annual 

burden 

(hrs.) 


Custody  and  Control  Fonri: 

Donor  

Collector 

Laboratory 

Medical  Review  Officer 

Laboratory  Application  

Laboratory  Inspection  Cfiecklist 
Laboratory  Recordkeeping  

Total 


.083 

.067 

.050 

.050 

3.000 

3.000 

250.000 


7,093,000 

7,093,000 

7,093,000 

7,093,000 

2 

136 

68 


588,719 

475,231 

354,650 

354,650 

6 

408 

17.000 


1,790,664 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  February  3,  2000. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

[FR  Doc.  00-3064  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Center  for  Mental  Health  Services; 
Center  for  Substance  Abuse 
Prevention;  Center  for  Substance 
Abuse  Treatment;  Substance  Abuse 
and  Mental  Health  Services 
Administration,  HHS;  Notice  of 
Technical  Assistance  Worlcshops 

Notice  is  hereby  given  of  the 
following  workshops  for  the  provision 
of  technical  assistance  to  potential 
applicants  for  SAMHSA  grants. 

The  Substance  Abuse  and  Mental 
Health  Services  Administration's 
(SAMHSA's)  Center  for  Mental  Health 
Services  (CMHS),  Center  for  Substance 


Abuse  Prevention  (CSAP)  and  Center  for 
Substance  Abuse  Treatment-ICSAT),  are 
offering  a  series  of  three,  two-day 
regional  Technical  Assistance 
Workshops  for  prospective  applicants. 
These  workshops  will  be  conducted 
jointly  by  the  three  SAMHSA  Centers  to 
provide  support  to  prospective 
applicants  in  preparing  their 
applications  in  response  to  published 
grant  announcements. 

It  is  anticipated  that  several  SAMHSA 
grant  announcements  will  be  featured  at 
the  workshop,  including: 

Center  for  Substance  Abuse  Prevention 

Community-Initiated  Prevention 
Interventions 

Cooperative  Agreements  for  Parenting 
and  Family  Strengthening  Prevention 
Interventions 
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for 


The  Center 

Prevention 
State  Incenti^ie 


Apphcation  of 
Technologies 
Grants 


Center  for  Su  istance  Abuse  Treatment 

Grants  to  Exp  Eind  Substance  Abuse 

Treatment  i  "apacity  in  Targeted  Areas 

of  Need 
Community  Action  Grants  for  Service 

Systems  Ch  ange 
Grants  for  the  Evaluation  of  Treatment 

Models  for  Persons  with  Co-occurring 

Substance  /ibuse  and  Mental  Health 

Disorders 
Comprehensive  Community  Treatment 

Program  fot  the  Development  of  New 

and  Useful  Knowledge 
Targeted  Capi  icity  Expansion  — HTV/ 

AIDS 

Center  for  Me  ital  Health  Senrices 

Conununity  /  ction  Grants  for  Service 

Systems  Ch  ange 
Violence  Pre\J  ention/Resihence 

Developme  it  School  and  Community 

Action  Grai  its 

These  GFAi  can  be  found  at  the 
SAMHSA  We  d  Site  at 
www.SAMHJ  A.gov  following 
publication  ir  the  Federal  Register. 
Potential  part  cipants  are  strongly 
encouraged  tc  check  these  resources  and 
be  familiar  wi  ih  the  GFAs  in  which  they 
are  interested  prior  to  attending  the 
workshop. 

The  Techni  :al  Assistance  Workshops 
will  be  held  a  the  following  locations: 
Workshop  I—  Vlarch  2  &  3.  Ritz  Carlton 
Hotel  Atlanta  GA,  404-659-0400  or 
800-241-333;  I;  Workshop  II— March  7  & 
8,  Westin  Hot  si,  Kansas  City,  MO.  816- 
474-4400  or  J  00-228-3000;  and 
Workshop  III- -March  9  &  10,  The 
Wyndham  Emerald,  San  Diego,  CA, 
619-239-450(1. 

Registration  and  check-in  at  each  site 
will  be  at  7:3C  a.m.;  workshop  hours  on 
the  first  day  ae  8:30  a.m.-5:00  p.m.  On 
the  second  da  /,  the  grant  writing 
session  will  tJ  ke  place  from  8:30  a.m.- 
3:30  p.m. 

Preliminary  Agenda  Highlights  for  the 
TA  Workshops  include:  (1)  Review  of 
SAMHSA  pro  jrams  and  priorities;  (2) 
Provision  of  n  dated  resource  materials; 
(3)  Technicals  practical  aspects  of  the 
grants  application  process  including 
application  re  juirements,  improving 
applications,  nstruction  in  completing 
required  form  >,  submission,  review,  and 
award  proced  ires;  (4)  Separate  breakout 
sessions  for  d:  scussion  of  specific  grant 
announcements;  and  (5)  Opportunity  for 
questions  and  answers.  Plans  are 
underway  to  i  nclude  a  brief  overview  at 
each  of  the  w(  rkshops  on  the  Health 
Resources  anc  Services  Administration 
and  the  Cente  rs  for  Disease  Control  and 
Prevention  pr  jgrams.  On  the  second 


day,  there  will  be  a  session  designed  to 
provide  further  assistance  with  grant 
writing  and  application  preparation. 

TA  Workshop  Arrangements  and 
Contacts 

There  is  no  registration  fee  for  the 
workshops.  Preregistration  is  strongly 
encouraged. 

Registrants  will  be  responsible  for 
costs  associated  with  their  own  travel, 
meals,  and  lodging.  Workshop 
confirmation  will  be  faxed.  For 
logistical  assistance  please  contact  Lisa 
Wilder  by  phone  at  (301)  984-1471.  x- 
361  or  by  fax  at  (301)  984-4416.  For 
information  regarding  the  content  of  the 
TA  Workshops,  please  contact  Ms.  C. 
Danielle  Johnson  at  (301)  443-1249. 
SAMHSA  suggests  that  the  attendees  be 
those  persons  having  the  responsibility 
for  conceptualizing  and  writing  the 
application. 

Hotel  Information 

Participants  are  responsible  for 
making  their  own  hotel  reservations. 
When  calling  the  hotel,  at  the  numbers 
listed  above,  reference  the  SAMHSA 
Grantee  Workshop.  Registrants  are 
urged  to  make  their  reservations  as  soon 
as  possible. 

Dated:  February  3,  2000. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

[FR  Doc.  00-3012  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4162-20-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4562-N-01] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment:  Notice 
of  Funding  Availability  and  Application 
KH  Alaska  Native/Native  Hawaiian 
institutions  Assisting  Communities 
Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  Public  comments  on  the 
subject  proposal  are  being  solicited. 
DATES:  Comments  Due  Date:  April  10, 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 


the  proposal  by  name  or  OMB  Control 
Number  and  be  sent  to:  Reports  Liaison 
Officer.  Office  of  Policy  Development 
and  Research,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
7th  Street.  SW.  Room  8226,  Washington. 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil,  Office  of  University 
Partnerships.  Department  of  Housing 
and  Urban  Development,  451  7th  Street. 
Washington,  DC  20410;  telephone  (202) 
708-1537  (this  is  not  a  toll-free 
number).  Copies  of  the  proposed  forms 
and  other  available  documents  to  be 
submitted  to  OMB  may  be  obtained 
from  Ms.  Karadbil. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Action  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
entities  concerning  the  proposed 
information  collection  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriated  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  the  Proposal:  Alaska  Native/ 
Native  Hawaiian  Institutions  Assisting 
Communities  program  (AN/NHIAC). 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  is  being  collected  to  select 
grantees  in  this  statutorily-created 
competitive  grant  program.  The 
information  is  also  being  used  to 
monitor  the  performance  of  grantees  to 
ensure  that  they  meet  statutory  and 
program  goals  and  requirements. 

Members  of  the  affected  public: 
Alaska  Native/Native  Hawaiian 
institutions  of  higher  education 
undertaking  community  development 
activities:  18  applicants  and  6  grantees. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  the  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Information  pursuant 
to  submitting  applications  will  be 
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submitted  once.  Information  pursuant  to    semi-annually  and  at  the  completion  of         The  following  chart  details  the 
grantee  monitoring  requirements  will  be     the  grant.  respondent  burden  on  an  annual  basis: 


Numt)er  of 
respondents 


Total  annua) 
responses 


Hours  per 
response 


Total  tiours 


Application  

Semi-annual  Reports 

Final  Reports  

Recordkeeping 

Total  


18 
6 
6 
6 


18 

12 

6 

6 


80 
16 

16 


1.440 

192 

96 

96 


1.824 


Status  of  proposed  information 
collection:  OMB  approved  an  emergency 
paperwork  clearance  for  this 
information  collection  and  assigned  it 
OMB  Control  No.  2528-0206,  expiration 
date  March  31,  2000. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  Februar>'  3.  2000. 
Lawrence  L.  Thompson, 

Deputy  Assistant  for  Policy  Development. 
[FR  Doc.  00-3139  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  421(>-62-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4564-N-01] 

Notice  of  Proposed  Information 
Collection:  Notice  of  Funding 
Availability  (NOFA)  for  Research  To 
Improve  the  Evaluation  and  Control  of 
Residential  Lead-Based  Paint  Hazards 

agency:  Office  of  Lead  Hazard  Control. 

HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  concerning  the 
Notice  of  Funding  Availability  (NOFA) 
for  Research  to  Improve  the  Evaluation 
and  Control  of  Residential  Lead-Based 
Paint  Hazards  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 


DATES:  Comments  Due  Date:  April  10, 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Gail  N.  Ward,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
P3206.  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  A.  Pinzer,  (202)  755-1785  ext. 
120  (this  is  n»t  a  toll-free  nxunber)  for 
available  documents  regarding  this 
proposal. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accm-acy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 


technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Notice  of  Funding 
Availability  (NOFA)  for  Research  to 
Improve  the  Evaluation  and  Control  of 
Residential  Lead-Based  Paint  Hazards. 

OMB  Control  Number:  2539-0010. 

Need  for  the  Information  and 
Proposed  Use:  This  information 
collection  is  required  in  conjunction 
witlrthe  issuance  of  NOFAs  announcing 
the  availability  of  approximately 
$1,500,000  for  grants  for  Lead-Based 
Paint  Hazard  Research.  Grants  are 
authorized  under  Title  X  of  the  Housing 
and  Community  Development  Act  of 
1992,  Pub.  L.  102-550,  Section  1011(g) 
and  other  legislation. 

Results  from  this  research  will  be 
used  to  update  the  HUD  Guidelines  for 
the  Evaluation  and  Control  of  Lead- 
Based  Paint  Hazards  in  Housing.  It  is 
anticipated  that  this  targeted  research 
will  also  increase  both  the  accuracy  of 
residential  lead  hazard  evaluation  and 
the  effectiveness  of  residential  lead 
hazard  reduction  interventions,  while 
improving  the  cost-effectiveness  of  the 
entire  process.  This  research  should 
contribute  to  an  eventual  reduction  in 
the  national  prevalence  of  childhood 
lead  poisoning. 

Agency  Form  Numbers:  None. 

Menlbers  of  Affected  Public:  Potential 
applicants  include  academic  and  not-for 
profit  institutions  located  in  the  U.S., 
State  and  local  governments,  and  for- 
profit  firms. 

Total  Burden  Estimate  (first  year): 


<    Task 

Numt)er  of 
rp..spondents 

1 

Frequency 

of  re- 
sponses 

Hours  per 
response 

Burden 
hours 

Application  Development 

Award  of  Grant  

25 
5 

1 

1 

103 
25 

2,575 
125 

Total  Estimated  Burden  Hours  

2,700 
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of  tie 


Tiis 


Tie 


Status  q 
Collection: 
existing  appr  3val 

Authority: 

of  1995.  44  U 

Dated:  Febniarv  2.  2000. 
David  E.  Jacob  > 
Director.  Offici 
FR  Doc.  00-34  0 

BILLING  CODE  42  0-01-M 


Proposed  Information 
is  a  renewal  of  an 


Paperwork  Reduction  Act 
C.  Chapter  35,  is  amended. 


of  Lead  Hazard  Control. 
Filed  2-9-00;  8:45  am] 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-01] 

Submission  for  0MB  Review — HUD 
Conditions  ahd  Appraisai  Report,  Fee 
or  Roster  Designation 

agency:  Offi(ie  of  the  Chief  Information 
Officer.  HUD 
action:  Notic  B. 


SUMMARY:  Th ! 

collection  rec  uirement 
has  been  subfiitted 
Management 
review,  as  re(  uired 
Reduction  Ac  t 
soliciting  pul  1 


proposed  information 

described  below 
to  the  Office  of 
md  Budget  (0MB)  for 

by  the  Paperwork 
.  The  Department  is 
ic  comments  on  the 


subject  propc  sal. 

DATES:  Comnients  Due  Date:  March  13, 

2000. 

Ii  iterested  persons  are 
it  comments  regarding 
Comments  should  refer  to 


ADDRESSES 

invited  to  s 


utm 


this  proposal 


the  proposal  by  name  and/ or  OMB 
approval  number  (2502-0538)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  (202)  395-7316. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and  • 
Urban  Development.  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 

mail  Wayne Eddins@HUD.gov; 

telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 


information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  HUD  Conditions 
and  Appraisal  Report,  Fee  or  Roster 
Designation. 

OMB  Approval  Number.  2502-0538. 

Form  Numbers:  HUD  92563.  92564- 
VC,  92564-HS,  92564-CN.  Fannie  May 
Forms  1004  and  1004B. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  collection  is  essential  so 
that  HUD  can  ensure  that  appraisals  of 
HUD-insured  single  family  properties 
are  conducted  by  individuals  who  are 
qualified,  trained  and  knowledgeable  in 
the  real  estate  appraisal  field  and  that 
the  appraisals  of  HUD-insured  single 
family  properties  or  prospective  insured 
properties  are  thorough  and 
independent. 

Respondents:  hidividuals  or 
households,  Not-for-Profit  Institutions, 
State,  Local  or  Tribal  Government. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


VC  Forms 


15,000 


80 


.41 


502,500 


Total  Estiniflted  Burden  Hours 
502.500. 

Status:  Reinstatement 

Contact:  M;  lynard 
708-2700. 


.  with  change. 
Curry,  HUD  (202) 


Authority 

Reduction  Act 
amended. 


S(ct 


ion  3507  of  the  Paperwork 
)f  1995.  44  U.S.C.  35.  as 


Dated:  Febru^y  3,  2000. 
Wayne  Eddins, 

Departmental 
Office  of  the  CHf 
(FR  Doc.  00-3138 
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/  eports  Management  Officer, 
ief  Information  Officer. 
Filed  2-9-00;  8:45  am] 


DEPARTMENT  OF  THE  iNTERIOR 

Fish  and  Wiidilfe  Service 

Notice  of  Receipt  of  Appiications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.]: 

PRT-022015 

Applicant:  The  Cincinnati  Zoo,  Cincinnati, 
OH 

The  applicant  requests  a  permit  to 
import  and  export  one  captive-bom 
male  cheetah  (Acinonpi  jubatus)  from 
and  to  the  Toronto  Zoo.  Toronto, 
Ontario.  Canada,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  propagation. 


PRT-022132 

Applicant:  Triple  S  Game  Farm.  Edmond,  OK 

The  applicant  requests  a  permit  to 
import  one  captive-hatched  male 
Cabot's  tragopan  (Tragopan  caboti)  from 
Glen  Howe,  Ontario.  Canada,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  propagation. 
PRT-022370 

Applicant:  International  Center  for  Gibbons 
Studies.  Santa  Clarita,  CA 

The  applicant  requests  a  permit  to 
import  one  captive-bom  female  Java 
gibbon  (Hylobates  moloch)  from  the 
Perth  Zoo,  Perth,  Australia,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  propagation. 
PRT-022426 

Applicant:  Zoological  Society  of  Cincinnati, 
Cincinnati.  OH 
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The  appUcant  requests  a  permit  to 
export  semen  samples  collected  from 
one  captive-bred  Sumatram  orangutan 
(Pongo  oygmaeus  abelii)  to  the 
Singapore  Zoo,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  scientific  research  and 
propagation. 
PRT-022092 

Applicant:  University  of  Wisconsin 
Zoological  Museum,  Madison,  VVl 

The  applicant  requests  a  permit  to  re- 
export the  salvaged  skeleton  of  a  brown 
pelican  (Pelecanus  occidentalis)  to  the 
Catholic  University,  Quito,  Ecuador,  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species  through  scientific 
research. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-022027 
Applicant:  Horst  J.  Baler,  Miami,  Fl 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  polar  bear  (Ursus 
maritimus)  taken  in  March  1999  from 
the  Beaufort  Sea-Poulatuk  polar  bear 
population.  Northwest  Territories, 
Canada,  for  personal  use. 

Written  data,  comments  or  requests 
for  copies  of  these  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
sent  to  the  U.iS.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  N.  Fairfax  Drive,  Room 
700,  Arlington,  Virginia  22203.  These 
requests  must  be  received  within  30 
days  of  the  date  of  publication  of  this 
notice.  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 


Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  Fairfax 
Drive,  Room  700,  Arlington,  Virginia 
22203.  Phone:  (703/358-2104);  FAX: 
(703/358-2281). 

Dated:  February  4.  2000. 
Margaret  Tieger, 

Acting  Chief  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  00-3081  Filed  2-9-00;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  rNTERIOR 

Bureau  of  Land  Management 
[AZ-050-00-1150->IB;  6636] 

Arizona:  Availability  of  the  Draft 
Sonoran  Pronghom  Forage 
Enhancement  Project  Environmental' 
Assessment  (EA),  Yuma  and  Phoenix 
Field  Offices 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  the  draft 

Sonoran  Pronghom  Forage 

Enhancement  Project  Environmental 

Assessment  (EA),  Yuma  and  Phoenix 

Field  Offices. 

SUMMARY:  The  draft  Sonoran  Pronghom 
Forage  Enhancement  Project 
Environmental  Assessment  (EA) 
evaluates  the  environmental  impacts  of 
a  proposed  project  to  improve  habitat 
for  the  endangered  Sonoran  pronghom 
on  the  Barry  M.  Goldwater  Air  Force 
Range.  The  Sonoran  pronghom  was 
listed  as  an  endangered  subspecies  in 
1967.  Since  that  time,  numbers  of  the 
animal  in  the  United  States  have  been 
estimated  to  fluctuate  between  100  and 
400  animals.  The  population  appears  to 
be  limited  by  low  recruitment  of  fawns 
into  the  population.  Most  fawns  die        > 
each  year  in  late  June  and  early  July 
when  the  availability  of  green  forage 
decreases.  The  proposed  forage 
enhancement  project  would  provide 
forage  for  pronghom  on  up  to  14  plots. 
The  plots  would  provide  native  forage 
for  pronghom  and  a  soiut;e  of  fi«e  water 
to  aid  in  digestion.  The  plots  would  not 
be  permanently  established  and  are  not 
meant  to  interfere  with  the  normal 
seasonal  movements  of  pronghom.  The 
project  would  be  jointly  carried  out  by 
the  Arizona  Game  and  Fish  Department, 
Luke  Air  Force  Base,  Marine  Corps  Air 
Station,  Yuma,  and  the  Bureau  of  Land 
Management. 

DATES:  Comments  on  the  draft 
Environmental  Assessment  will  be 
accepted  through  March  24,  2000. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  are  available 


upon  request  to:  Field  Manager,  Bureau 
of  Land  Management,  2555  East  Gila 
Ridge  Road,  Yuma,  Arizona  85365. 
There  are  also  copies  available  for 
review  at  that  location  and  at  the  Yiuna 
County  Library,  350  South  Third 
Avenue,  Yuma,  Arizona,  85364. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wildlife  Biologist  Susanna  Henry, 
Bureau  of  Land  Management,  2555  East 
Gila  Ridge  Road,  Yuma,  Arizona,  85365, 
telephone  (520)  317-3211. 

Dated:  lanuary  31,  2000. 
Gail  Aclieson, 

Field  Manager. 

(FR  Doc.  00-3106  Filed  2-9-O0:  8:45  am) 

BILLING  CODE  4310-32-P 


DEPARTMENT  OF  1  HE  INTERIOR 
Bureau  of  Land  Management 

(MT-079-00-1 020-XQ] 

Resource  Advisory  Council  Meeting, 
Butte,  MT 

AGENCY:  Butte  Field  Office,  Bureau  of 
Land  Management,  DOI. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Western  Montana 
Resource  Advisory  Council  will 
convene  at  9  a.m.,  Wednesday,  March  1, 
2000,  at  the  Butte  Field  Office,  106 
North  Parkmont,  Butte,  Montana.  Issues 
will  include  the  statewide  weed 
management  steering  committee,  the 
Elkhoms  Westslope  Cutthroat 
Restoration  Plan,  an  update  on  the 
Montana/Dakotas  Off-Highway  Vehicle 
environmental  impact  statement,  and 
sage  grouse  habitat  management. 

The  meeting  is  open  to  the  public  and 
wrritten  comments  may  be  given  to  the 
Council.  Oral  comments  may  be 
presented  to  the  Council  at  11:30  a.m. 
The  time  allotted  for  oral  comment  may 
be  limited,  depending  on  the  number  of 
persons  wishing  to  be  heard. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meeting,  or  who  need  special  assistance, 
such  as  sign  language  or  other 
reasonable  accommodations,  should 
contact  Jean  Nelson-Dean,  Resource 
Advisory  Coordinator,  at  the  Butte  Field 
Office,  106  North  Parkmont  (P.O.  Box 
3388),  Butte,  Montana  59702-3388. 
telephone  406-494-5059. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Butte  Field  Manager  Tim 
Bozorth  or  Jean  Nelson-Dean  at  the 
above  address  or  telephone  number. 


6620 


Federal  Register /Vol.  65,  No.  28 /Thursday,  February  10,  2000 /Notices 


Dated:  lanua^  28.  2000. 
Tim  Bozorth, 

Acting  Field  Mbnager. 

[FR  Doc.  00-3107  Filed  2-9-00;  8:45  am] 

BILUNG  CODC  431  0-OW-P-SS 


DEPARTMErfT  OF  THE  INTERIOR 
Bureau  of  La^d  Management 

[OR-030-00-lb20-XU:  GPO-0108] 

Notice  of  Meeting  of  John  Day/Snake 
Resource  Ac^lsory  Council 

agency:  Vale|  District,  Bureau  of  Land 
ManagementJ  Interior. 
ACTION:  Meet:  ng  of  John  Day/Snake 
Resource  Advisory  Council:  Pendleton, 
Oregon;  Mardh  30  &  31,  2000. 


SUINMARY:  a  I  leeting  of  the  John  Day/ 
Snake  Resoiu  ce  Advisory  Council  will 
be  held  on  Much  30.  2000  from  8:00 
a.m.  to  5:00  p.m.  and  on  March  31.  2000 
from  7:30  a.n  .  to  3:00  p.m.  at  the  Red 
Lion  (formerl  y  DoubletreeJ  Inn,  304  SE 
Nye  Avenue,  Pendleton,  Oregon.  The 
meeting  is  op  sn  to  the  public.  Public 
comments  wi  II  be  received  at  10:00  a.m. 
on  March  31.  2000.  Topics  to  be 
discussed  by  the  council  will  include: 
John  Day  Riv  t  Plan  update;  Social 
Circle  Map;  ]■  ells  Canyon  Subgroup 
update;  ICBE  AP  update;  status  of 
roadless  area  review,  range  program 
status  report  or  ELM  &  Forest  Service 
offices;  T&E  {  resentation  on  listing 
process  of  lyi  x,  wolf  and  sage  grouse; 
discuss  the  n(  (ed  for  or  benefits  of  a 
future  joint  m  eeting  of  the  three  Oregon/ 
Washington  councils;  and  a  15  minute 
round  table  fc  ir  general  issues. 
FOR  FURTHER  INFORMATION  CONTACT:  Juan 
Palma.  Burea  i  of  Land  Management. 
Vale  District  Office,  100  Oregon  Street, 
Vale,  Oregon  97918,  Telephone  (541) 
473-3144. 

)uan  Palma, 

District  Managi  r. 

[FR  Doc.  00-31 98  Filed  2-9-00;  8:45  am] 

BHJJNQ  CODE  431  0-33-M 


DEPARTMErfT  OF  THE  INTERIOR 

National  Park  Service 

Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Nomination  Solicitation 


AGENCY 
action:  Nativt 
Protection 
Committee; 
Solicitation 


National  Park  Service 
American  Graves 
Repatriation  Review 
Notice  of  Nomination 


and 


SUMMARY:  The  Native  American 
Graves  Protection  and  Repatriation 
Review  Committee  [P.L.  101-601] 
became  law  on  November  16, 1990. 
Section  8  of  the  Act  establishes  a  review 
committee  to  monitor  implementation 
of  the  statute,  facilitate  the  resolution  of 
disputes,  consult  with  the  Secretary  of 
the  Interior  in  the  development  of 
regulations,  and  report  to  Congress  on 
the  status  of  implementation.  The 
National  Park  Service  is  soliciting 
nominations  for  two  members  on  this 
review  committee. 

DATES:  Nominations  should  be  received 
by  June  19,  2000. 

ADDRESSES:  Nominations  should  be  sent 
to  the  Assistant  Director,  Cultiual 
ResoiuY:es  Stewardship  and 
Partnerships,  1849  C  Street  NW-  350 
NC,  Washington,  DC  20240. 
Nominations  should  include  a  brief 
biography  with  home  and  business 
addresses  and  telephone  number  of  each 
nominated  individual. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Robbins,  Assistant  Director, 
Cultural  Resources  Stewardship  and 
Partnerships,  1849  C  Street  NW-  350 
NC,  Washington.  DC  20240;  telephone 
202/343-3387.  A  copy  of  the  charter  for 
this  review  committee  is  available  upon 
request. 

SUPPLEMENTARY  INFORMATION:  Section  8 
(b)  of  the  Act  stipulates  that  the  review 
committee  is  composed  of  seven 
members  appointed  by  the  Secretary  of 
the  Interior  as  follows: 

a.  Three  members  appointed  from 
nominations  by  Indian  tribes,  Native 
Hawaiian  organizations,  and  traditional 
religious  leaders,  with  at  least  two  such 
persons  being  traditional  religious 
leaders.  The  term  traditional  religious 
leader  means: 

1.  a  person  who  is  recognized  by 
members  of  an  Indian  tribe  or  Native 
Hawaiian  organization  as  being 
responsible  for  performing  cultiual 
duties  relating  to  the  ceremonial  or 
religious  traditions  of  that  Indian  tribe; 
or 

2.  a  person  who  has  or  is  exercising 
a  leadership  role  in  an  Indian  tribe  or 
Native  Hawaiian  organization  based  on 
the  tribe's  or  organization's  cultural, 
ceremonial,  or  religious  practices. 

b.  Three  members  appointed  from 
nominations  submitted  by  national 
museum  organizations  and  scientific 
organizations;  and 

c.  One  member  appointed  from  a  list 
of  persons  developed  and  consented  to 
by  all  of  the  other  members. 

The  Secretary  of  the  Interior  will 
appoint  one  member  from  nominations 
received  from  Indian  tribes  and  Native 
Hawaiian  organizations.  This  particular 


appointee  is  not  required  to  be  a 
traditional  religious  leader. 

The  Secretary  of  the  Interior  will 
appoint  one  member  from  nominations 
received  from  national  museum 
organizations  and  scientific 
organizations.  The  Secretary  of  the 
Interior  may  not  appoint  Federsd  officers 
or  employees  to  the  review  committee. 

Dated:  February  2,  2000, 
Jolin  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

[FR  Doc.  00-3052  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Going-to-the-Sun  Road  Advisory 
Committee 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Notice  of  Meeting  of  Going-to- 
the-Sun  Road  Advisory  Committee. 

SUMMARY:  This  notice  annoimces  a 
scheduled  meeting  of  the  Going-to-the- 
Sim  Road  Advisory  Committee.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63). 

MEETING  DATE  AND  TIME:  Tuesday, 
February  29,  2000  (8:00  a.m.  to  12:00 
noon  and  1:00  p.m.  to  5:00  p.m.); 
Wednesday,  March  1,  2000  (8:00  a.m.  to 
12:00  noon  and  1:00  p.m.  to  5:00  p.m.); 
and  Thursday,  March  2,  2000  (8:00  a.m. 
to  12:00  noon  and  1:00  p.m.  to  5:00 
p.m.) 

MEETING  LOCATION:  Cavanaughs  at 
Kalispell  Center.  20  N.  Main  Street, 
Kalispell,  Montana  59901,  406-752- 
6660. 

AGENDA:  On  February  29  National  Park 
Service  Regional  Director  Karen  Wade 
will  address  the  Committee.  The  rest  of 
the  morning  will  focus  on  the 
Committee's  purpose  and  related 
organizational  and  procedural  matters 
and  desired  outcomes.  The  second  two 
days  will  be  devoted  to  the  Going-to- 
the-Sun  Road  including  the  legislated 
engineering  study  and  economic 
analysis  based  on  the  desired  outcomes 
discussed  the  previous  day.  Project 
scope,  schedule,  and  responsibilities 
will  be  part  of  these  discussions. 

The  Conunittee  may  be  addressed  at 
various  times  by  other  officials  of  the 
National  Park  Service  and  the 
Department  of  the  Interior;  and  other 
miscellaneous  topics  and  reports  may  be 
covered.  The  order  of  the  agenda  may  be 
changed,  if  necessary,  to  accommodate 
travel  schedules  or  for  other  reasons. 
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The  Committee  meeting  will  be  open 
to  the  public.  Space  and  facilities  to 
accommodate  the  public  are  limited  and 
attendees  will  be  accommodated  on  a 
first-come  basis.  Anyone  may  file  with 
the  Committee  a  written  statement 
concerning  matters  to  be  discussed.  The 
Committee  may  also  permit  attendees  to 
address  the  Committee,  but  may  restrict 
the  length  of  the  presentations,  as 
necessary  to  allow  the  Committee  to 
complete  its  agenda  within  the  allotted 
time. 

Anyone  who  wishes  further 
information  concerning  the  meeting,  or 
who  wishes  to  submit  a  written 
statement,  may  contact  Dayna  Hudson, 
Office  of  the  Superintendent,  Glacier 
National  Park,  P.O.  Box  128,  West 
Glacier,  MT  59936  (telephone  406-888- 
7972). 

Draft  minutes  of  the  meeting  will  be 
available  for  public  information  30  days 
after  the  meeting  in  the  Project 
Manager's  Office,  Park  Headquarters, 
Glacier  National  Park,  West  Glacier,  MT. 

Dated:  February  2,  2000. 
Michael  D.  Snyder, 

Acting,  Director  Intermountain  Region. 
[FR  Doc.  00-2884  Filed  2-8-00;  8:45  am] 

BILU^4G  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meeting 

agency:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA),  5  U.S.C.  Appendix  (1988), 
that  a  meeting  of  the  Native  American 
Graves  Protection  and  Repatriation 
Review  Committee  will  be  held  on  April 
2,  3,  and  4,  2000,  in  Juneau,  Alaska. 

The  committee  will  meet  at  the 
Centennial  Hall  Convention  Center; 
telephone:  907/586-5283,  fax:  907/586- 
1135,  located  at  101  Egan  Drive,  Juneau, 
Alaska.  Meetings  will  begin  at  8:30  a.m. 
and  will  end  no  later  than  5:00  p.m. 
each  day. 

The  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee  was  established  by  Public 
Law  101-601  to  monitor,  review,  and 
assist  in  implementation  of  the 
inventory  and  identification  process  and 
repatriation  activities  required  under 
the  Native  American  Graves  Protection 
and  Repatriation  Act. 

The  agenda  for  this  meeting  will 
include:  recommendations  for 


disposition  of  culturally  imidentifiable 
human  remains,  1999  Report  to 
Congress,  discussion  of  Federal  agency 
compliance,  and  implementation  of  the 
statute  in  Alaska. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Persons  wishing  to  make  a 
presentation  to  the  committee  should 
submit  a  request  to  do  so  by  March  3, 
2000.  Please  submit  a  written  abstract  of 
your  presentation  and  your  contact 
information.  Any  member  of  the  public 
may  also  file  a  written  statement  for 
consideration  by  the  committee  by 
March  13,  2000.  Both  written  requests 
and  statements  should  be  addressed  to 
the  committee  in  care  of  the  Assistant 
Director,  Cultural  Resources 
Stewardship  and  Partnerships. 

A  block  of  lodging  rooms  nas  been  set 
aside  at  the  Westmark  Baranof  (800/ 
764-0017)  and  the  Goldbelt  Hotel  (888/ 
478-6909)  at  a  significantly  reduced 
rate.  Reservations  must  be  booked  with 
these  hotels  by  March  4,  2000,  to 
guarantee  the  reduced  rate.  Please 
reference  the  National  Park  Service  and 
mention  that  you  are  attending  the 
NAGPRA  Review  Committee  Meeting. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Mr.  John  Robbins,  Assistant  Director, 
Cultural  Resources  Stewardship  and 
Partnerships,  1849  C  St.  NW— 350  NC, 
Washington,  DC  20240;  telephone:  202/ 
343-3387;  fax:  202/343-5260. 
Transcripts  of  the  meeting  will  be 
available  for  public  inspection 
approximately  eight  weeks  after  the 
meeting  at  the  office  of  the  Assistant 
Director,  Cultural  Resources 
Stewardship  and  Partnerships,  800 
North  Capitol  St.,  NW,  Suite  350, 
Washington,  DC  20013. 

Dated:  February  2,  2000, 
John  Robbins, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
|FR  Doc.  00-3051  Filed  2-9-00;  8:45  am] 
BtLUNG  CODE  4310-70-^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Findings 

agency:  National  Park  Service. 
Department  of  the  Interior. 
action:  NAGPRA  Review  Committee 
Advisory  Findings  and 


Recommendations  Regarding  Human 
Remains  and  Associated  Funerary 
Objects  in  the  Control  of  Chaco  Culture 
National  Historical  Park. 

After  full  and  careful  consideration  of 
the  information  emd  statements 
submitted  and  presented  by 
representatives  of  the  Hopi  Tribe  and 
Chaco  Cultiu-e  National  Historical  Park 
at  its  meetings  on  May  3-5.  1999  and 
November  18-20.  1999.  the  Native 
American  Graves  Protection  and 
Repatriation  Review  Committee  (Review 
Committee)  considers  that: 

1.  On  May  12. 1999.  Chaco  Cultiu^ 
National  Historical  Park  published  a 
Notice  of  Inventory  Completion 
regarding  265  Native  American  human 
remains  and  743  funerary  objects.  The 
park  determined  the  human  remains 
and  funerary  objects  to  be  culturally 
affiliated  with  the  Hopi  Tribe  of 
Arizona;  Navajo  Nation  of  Arizona.  New 
Mexico,  and  Utah;  Pueblo  of  Acoma, 
New  Mexico;  Pubblo  of  Cochiti,  New 
Mexico;  Pueblo  of  Isleta,  New  Mexico; 
Pueblo  of  Laguna.  New  Mexico;  Pueblo 
of  Nambe,  New  Mexico;  Pueblo  of 
Picuris.  New  Mexico;  Pueblo  of 
Pojoaque.  New  Mexico;  Pueblo  of  San 
Felipe.  New  Mexico;  Pueblo  of  San 
Ildefonso.  New  Mexico;  Pueblo  of  San 
Juan.  New  Mexico;  Pueblo  of  Sandia. 
New  Mexico;  Pufeblo  of  Santa  Ana.  New 
Mexico;  Pueblo  of  Santa  Clara,  New 
Mexico;  Pueblo  of  Santo  Domingo.  New 
Mexico;  Pueblo  of  Taos,  New  Mexico; 
Pueblo  of  Tesuque,  New  Mexico;  Pueblo 
of  Zia,  New  Mexico;  and  the  Zuni  Tribe 
of  Zuni  Reservation,  New  Mexico. 

2.  The  Hopi  Tribe  disputed  the  park's 
determinations  of  cultural  affiliation, 
arguing  that: 

a.  Proper  tribe-by-tribe  consultation 
was  not  performed  by  the  park; 

b.  The  park  did  not  apply  a  rigorous      * 
standard  in  weighing  the  evidence  in 
making  determinations  of  cultural 
affiliation;  and 

c.  Determinations  of  cultural 
affiliation  must  be  made  on  an  object- 
by-object  basis,  rather  than  globally  for 
the  park  as  a  whole. 

3.  Chaco  Culture  National  Historical 
Park  answered  these  objections  by 
pointing  to  a  nine-year  record  of  tribal 
consultations.  The  park  also  argued  that 
there  is  cultural  continuity  within 
Chaco  Canyon  dating  to  the  Archaic 
Period  (pre  1  AD)  and  that  as  such,  there 
was  no  value  in  assessing  cultural 
affiliation  for  each  site  individually.  The 
park  defended  its  determinations  of 
cultural  affiliation  on  the  grounds  that 

a  broad  range  of  both  scientific  and 
traditional  evidence  had  been  used.  It 
was  also  noted  that  given  the  complex 
history  of  Chaco  Canyon,  and  the  strong 


6622 


Federal  Register? Vol.  65,  No.  28 /Thursday,  February  10,  2000 /Notices 


traditional  ati  achment  that  the  place 
held  for  man; '  tribes,  it  was  not 
surprising  thi  t  many  groups  should  be 
considered  culturally  affiliated. 

On  hearing  all  of  the  evidence 
presented,  thu  Review  Committee  finds 
that  the  corn;  laints  made  by  the  Hopi 
Tribe  have  m  srit.  While  the  Review 
Committee  re  cognizes  the  efforts  made 
in  the  area  of  tribal  consultation,  tribes 
were  not  give  n  adequate  opportimity  to 
consult  on  a  ( ine-to-one  basis  and  to 
make  their  cg  ncems  known  outside  of  a 
public  forum  The  Review  Committee 
also  agrees  w  th  the  Hopi  Tribe  that 
more  is  need*  d  in  the  evaluating  and 
weighing  of  tlie  evidence  for 
establishing  oultural  afhliation.  Rather 
than  a  rigoroils  determination  of 
cultiu-al  affiliation,  the  park  seems  to 
have  applied  a  much  looser  criterion  of 
cultural  relationship  to  geographical 
place,  as  a  basis  for  determining 
culturally  affiliated  tribes.  The  park's 
global  approa  :h  to  the  assessment 
Chaco  archeo  ogical  sites,  effectively 
precluded  an  r  realistic  assessment  of 
cultiual  affilii  ition  based  on  specific  site 
features,  dates,  or  cultural  practices. 
Likewise,  site  s  with  virtually  no 
contextual  in  brmation  were  treated  as 
culturally  affi  Hated.  The  global 
approach  to  s  ite  assessment  and 
affiliation  res  ilted  in  a  determination  of 
cultural  affilii  ition  for  aH  Chaco  Canyon 
remains  with  all  groups  expressing 
cultiu-al  relationship  to  the  region. 

It  is  the  rec  immendation  of  the 
Review  Comi  littee  that  the  Chaco 
Culture  Natio  rial  Historical  Park 
withdraw  its  jublished  Notice  if 
Inventory  Coi  npletion  and  reassess  its 
determinatioi  i  of  cultural  affiliation.  The 
Review  Comii  littee  recommends  that 
this  reassessn  lent  specifically  consider 
the  following  issues: 

1.  Determination  of  cultural  affiliation 
should  be  ma  le  on  a  site-by-site  basis, 
assessing  eaci  i  site  based  on  the  specific 
data  available ; 

2.  While  CO  lective  consultation  can 
be  useful,  it  s  lould  not  be  used  in  lieu 
of  individual  tribal  consultation  when 
requested  by  m  Indian  tribe; 

3.  A  proper  determination  of  cultural 
affiliation  necessarily  requires  the 
critical  evalui  ition  and  careful  weighing 
of  all  available  evidence.  This  weighing 
should  emph  isize  group  identity,  time 
period,  speci  ic  cultural  practices,  and 
traceable  cult  ural  continuity; 

4.  The  park  should  take  steps  to 
ensure  the  ob  ective  character  of  the 
determinations  of  cultural  affiliation  of 
the  human  re  tiains  and  other  cultural 
items  in  the  control  of  the  park.  The 
process  the  p;  irk  follows  in  making 
cultural  affilii  tion  determinations  also 
must  be  seen  jy  others  to  have  been 


objective.  For  example,  the  Review 
Committee  believes  that  the  park  should 
engage  a  qualified  independent 
contractor  to  re-evaluate  the  information 
from  the  Chaco  sites  and  offer  specific 
reconunendation  for  cultural  affiliation. 

Review  Committee  member  James 
Bradley  did  not  participate  in  the 
Review  Committee's  deliberations  nor 
in  the  formulation  of  these  advisory 
findings  and  recommendations. 

These  advisory  findings  and 
recommendations  do  not  necessarily 
represent  the  views  of  the  National  Park 
Service  or  the  Secretary  of  the  Interior. 
The  National  Park  Service  and  the 
Secretary  of  the  Interior  have  not  taken 
a  position  on  these  matters. 

Dated:  January  10,  2000. 
Martin  Sullivan, 

Chair,  Native  American  Graves  Protection 
and  Repatriation  Review  Committee. 
(FR  Doc.  00-3053  Filed  2-9-00;  8:45  am) 

BILUNG  CODE  4310-70-f 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains 
From  Rockbridge  County,  VA  in  the 
Possession  of  the  Virginia  Department 
of  Historic  Resources,  Richmond,  VA 

agency:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  from  Rockbridge  County,  VA  in 
the  possession  of  the  Virginia 
Department  of  Historic  Resources, 
Richmond,  VA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Virginia 
Department  of  Historic  Resources 
professional  staff  in  consultation  with 
representatives  of  the  Chickahominy, 
the  Eastern  Chickahominy,  the 
Mattaponi,  the  Monacan  Indian  Nation, 
the  Nansemond,  the  Pamunkey,  the 
United  Rappahannock,  the  Upper 
Mattaponi,  all  non-Federally  recognized 
Indian  groups  which  are  formally 
recognized  by  the  Commonwealth  of 
Virginia. 

In  1901,  human  remains  representing 
a  minimum  of  105  individuals  were 
excavated  from  the  Hayes  Creek  Mound, 
Rockbridge  County.  VA  by  Edward  P. 
Valentine,  an  amateur  archeologist  with 
the  Valentine  Museiun,  Richmond,  VA. 
In  1989,  these  human  remains  were 
donated  to  the  Virginia  Department  of 


Historic  Resoiu'ces  by  the  Valentine 
Museum.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  material  culture  and 
archeological  evidence,  the  Hayes  Creek 
Mound  site  has  been  identified  as  a  Late 
Woodland  (c.  900-1600  A.D.) 
occupation.  Based  on  the  material 
culture  and  condition  of  the  human 
remains,  these  individuals  have  been 
identified  as  Native  American. 
Archeological  and  ethnohistoric 
research  indicates  the  Monacan  and 
Mannahoac  were  loosely  confederated 
with  each  other  and  linked  to  the  earlier 
mound-building  peoples  in  the  Virginia 
piedmont  and  eastern  mountain  regions 
generally  known  as  the  Lewis  Creek 
Mound  Cultiu^.  Consultation  evidence 
presented  by  the  present-day  Monacan 
indicates  a  direct  lineal  connection  with 
the  Monacan  and  related  tribes 
occupying  Rockbridge  Coimty  in  the 
early  1 7th  century.  Based  on 
continuities  of  mound  construction  and 
site  arrangement,  there  appears  to  be  a 
shared  ideology  and  cultural  continuity 
which  imderlayed  and  defined  not  only 
the  Monacan  Bast  of  the  Blue  Ridge,  but 
also  includes  related  groups  on  the 
immediate  west  side  of  the  Blue  Ridge. 

On  October  29,  1999,  the  Virginia 
Department  of  Historic  Resources 
requested  a  finding  fi-om  the  NAGPRA 
Review  Committee  concerning  the 
Monacan  Indian  Nation's  request  for 
repatriation  for  these  105  individuals 
listed  as  "culturally  unidentifiable"  on 
the  Department's  NAGPRA  inventory. 
At  its  November  18-20,  1999  meeting, 
the  NAGPRA  Review  Committee 
recommended  that  the  Department 
proceed  with  repatriation  of  these 
Native  American  human  remains  to  the 
Monacan  Indian  Nation  following 
publication  of  this  Notice  of  Inventory 
Completion  in  the  Federal  Register. 

Based  on  the  above  mentioned 
information,  officials  of  the  Virginia 
Department  of  Historic  Resoiut:es  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  105  individuals  of  Native 
American  ancestry.  Officials  of  the 
Virginia  Department  of  Historic 
Resources  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  no 
relationship  of  shcU'ed  group  identity 
can  be  reasonably  traced  between  these 
Native  American  human  remains  and  a 
Federally  recognized  Indian  tribe. 
However,  officials  of  the  Virginia 
Department  of  Historic  Resources  have 
determined  that  a  relationship  of  shared 
group  identity  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  the  Monacan  Indian 
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Nation,  a  non-Federally  recognized 
Indian  group. 

This  notice  has  been  sent  to  officials 
of  the  Chickahominy,  the  Eastern 
Chickahominy,  the  Mattaponi,  the 
Monacan  hidian  Nation,  the 
Nansemond,  the  Pamunkey,  the  United 
Rappahannock,  the  Upper  Mattaponi. 
Representatives  of  any  other  Federally 
recognized  Indian  tribe  or  other  valid 
claimant  under  NAGPRA  that  believes 
itself  to  be  cultiirally  affiliated  with 
these  human  remains  should  contact  M. 
Catherine  Slusser,  State  Archaeologist, 
Department  of  Historic  Resoiures,  2801 
Kensington  Ave.,  Richmond,  VA  23221; 
telephone:  (804)  367-2323,  before  March 
13,  2000.  Repatriation  of  the  human 
remains  to  the  Monacan  Indian  Nation 
may  begin  after  that  date  if  no  Federally 
recognized  Indian  tribes  or  other  valid 
claimant  under  NAGPRA  makes  a  claim. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

Dated:  January  19.  2000. 
Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

[FR  Doc.  00-3054  Filed  2-9-00;  8:45  am] 

BH.UNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Prospective  Grant  of  Exclusive  Patent 
License 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  issued  in 
accordance  with  35  U.S.C.  209(c)(1)  and 
37  CFR  404.7(a)(l)(I).  The  Bureau  of 
Reclamation  (Reclamation)  is 
contemplating  the  granting  of  an 
exclusive  license  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  No.  5,544,973  titled  "Concrete 
Step  Embankment  Protection".  The 
exclusive  license  is  to  be  granted  to  Lee 
Masonary  Products,  L.L.C.,  DBA 
Armortec,  having  a  place  of  business  in 
Bowling  Green,  Kentucky.  The  patent 
rights  in  this  invention  has  been 
assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  virill  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  While  the 
primary  piupose  of  this  notice  is  to 
annoimce  Reclamation's  intent  to  grant 
an  exclusive  license  to  practice  the 
invention  listed  above,  it  also  serves  to 


pubhsh  the  availability  of  this  invention 
for  licensing  in  accordance  with  law. 
The  prospective  license  may  be  granted 
unless  Reclamation  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7 
DATES:  Written  evidence  and  arguments 
against  granting  the  prospective  license 
must  be  received  by  May  10,  2000. 
ADDRESSES:  Inquiries,  comments,  and 
other  materials  relating  to  the 
contemplated  license  may  be  submitted 
to  Donald  E.  Ralston,  Bureau  of 
Reclamation,  Research  and  Technology 
Transfer,  MS-7620,  1849  C  Street,  N.W., 
Washington,  D.C.  20240. 

A  copy  of  the  above-identified  patent 
may  be  purchased  from  the  NTIS  Sales 
Desk  by  telephoning  1-800-553-NTIS 
or  by  writing  NTIS  at  5285  Port  Royal 
Road,  Springfield,  VA  22161. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Ralston  by  telephone  at  (202) 
208-5671. 

SUPPLEMENTARY  INFORMATION:  The 
present  invention  relates  to  a  dam 
spillway  system  for  embankment  dam 
overtopping  protection  comprising  a 
layer  of  freedraining,  angular,  gravel 
filter  material,  a  plurality  of  rows  of 
overlapping,  tapered,  concrete  blocks 
assembled  over  the  filter  material  in 
shingle-fashion,  from  the  toe  of  the  dam. 
up  the  slope  to  the  top  of  the  dam,  and 
a  plurality  of  fixed  concrete  toe  blocks 
located  at  the  toe  of  the  dam,  usually 
beneath  the  tailwater,  and  supporting 
each  of  the  rows  of  concrete  blocks.  The 
invention  has  particular  application  to 
providing  erosion  protection  for 
embankment  dams  that  may  be  subject 
to  overtopping  flows. 

Properly  filed  competing  applications 
received  by  Reclamation  in  response  to 
this  notice  will  be  considered  as 
objections  to  the  grant  of  the 
contemplated  license. 

Dated:  January  12,  2000. 
Stanley  L.  Ponce, 

Director,  Research  and  Technology  Transfer. 
(FR  Doc.  00-3110  Filed  2-9-00;  8:45  am] 
BILUNG  CODE  4310-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  request 
for  30  CFR  783,  Underground  Mining 
Permit  Applications — Minimum 
Requirements  for  Information  on 
Environmental  Resources  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 
information  collection  and  the  expected 
burden  and  cost. 

DATES:  Comments  must  be  submitted  on 
or  before  March  13,  2000,  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  a  request  to  OMB  to  renew  its 
approval  of  the  collection  of  information 
found  at  30  CFR  783,  Underground 
Mining  Permit  Applications — Minimum 
Requirements  Tor  Information  on 
Environmental  Resources.  OSM  is 
requesting  a  3-year  term  of  approval  for 
this  information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  listed  in  30  CFR  Part  783, 
which  is  1029-0038. 

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on 
November  30,  1999  (64  FR  66932).  No 
comments  were  received.  This  notice 
provides  the  public  with  an  additional 
30  days  in  which  to  comment. 

The  following  information  is  provided 
for  the  information  collection:  (1)  title  of 
the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information.  Where 
appropriate,  OSM  has  revised  burden 
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estimates  to  r  jflect  current  reporting 
levels  and  ad  ustments  based  on 
reestimates  o  the  burden  or  number  of 
respondents. 

Title:  Underground  Mining  Permit 
Applications-)— Minimum  Requirements 
for  Informati(  n  on  Environmental 
Resources.  3t  CFR  783. 

OMB  Conti  ol  Number:  1029-0038. 

Summary:  \pplicants  for 
underground  coal  mining  permits  are 
required  to  pi  ovide  adequate 
descriptions  i  if  the  environmental 
resources  tha  may  be  affected  by 
proposed  unc  erground  coal  mining 
activities. 

Bureau  Foi  u  Number:  None. 

Frequency  yf  Collection:  Once  at  time 
of  applicatior  submission. 

Descriptior  of  Respondents: 
Underground  coal  mining  applicants, 
and  State  regi  ilatory  authorities. 

Total  Annii  al  Responses:  105. 

Total  Anni  al  Burden  Hours:  16,918 
hours. 

Send  comn  ents  on  the  need  for  the 
collection  of  nformation  for  the 
performance  )f  the  functions  of  the 
agency;  the  ai  ;curacy  of  the  agency's 
burden  estim  ites;  ways  to  enhance  the 
quality,  utilit  r  and  clarity  of  the 
information  c  allection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  m(  lans  of  collection  of  the 
information,  lo  the  following  address. 
Please  refer  t(  the  appropriate  OMB 
control  numb  bi  in  all  correspondence. 
ADDRESSES:  C  ffice  of  Information  and 
Regulatory  Al  fairs.  Office  of 
Management  md  Budget,  Attention: 
Department  o  "  Interior  Desk  Officer,  725 
17th  Street,  NW,  Washington,  DC  20503, 
and  to  John  A.  Trelease,  Office  of 
Surface  Minii  ig  Reclamation  and 
Enforcement,  1951  Constitution  Ave, 
NW,  Room  21 0— SIB,  Washington  DC 
20240. 

Dated:  Febru  iry  7.  2000. 
Richard  G.  Bryson,  Chief, 
Division  of  Reg  ilatory  Support. 
(FR  Dor.  00-30  59  Filed  2-9-00;  8:45  am] 
BIUJNG  CODE  431  D-OS-M 


INTERNATIO  4AL  TRADE 
COMMISSIOr  I 


[Investigations 
TA-829,  830, 


8$3 


Nos.  701-TA-393  and  731- 
,  834,  836,  and  838  (Final)] 


Certain  Cold-Rolled  Steel  Products 
From  Argentkia,  Brazil,  Japan,  Russia, 
South  Africa,  and  Ttiailand 


agency: 

Commission 

ACTION 

investigation! 


Inter  lational  Trade 
iion. 
Revispd  schedule  for  the  subject 


EFFECTIVE  DATE:  Date  of  commission 
action. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Haines  (202-205-3200),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Conunission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
vvrww.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On 
December  1,  1999,  the  Conunission 
established  a  schedule  for  the  conduct 
of  the  final  phase  of  the  subject 
investigations  (Federal  Register  64  FR 
67307,  December  1, 1999).  The 
Commission  received  notification  of  the 
Department  of  Commerce's  final 
determinations  in  these  investigations 
on  January  27,  2000.  The  Commission, 
therefore,  is  revising  its  schedule  to 
conform  with  Commerce's  notification. 

The  Commission's  new  schedule  for 
the  investigations  is  as  follows:  the 
Conunission  will  release  the  staff  report 
to  parties  on  February  18,  the  final 
release  of  information  will  be  on 
February  25;  and  final  party  conunents 
are  due  on  February  29. 

For  further  information  concerning 
these  investigations  see  the 
Commission's  notice  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procediu'e,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rulesi 

By  order  of  the  Commission. 

Issued:  February  2,  2000. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  00-3018  Filed  2-&-00;  8:45  am] 

BILUNG  CODE  702l>-02-l> 


INTERNATIONAL  TRADE 
COMMISSION     ' 

[Investigations  Nos.  701-TA-387-391  and 
731-TA-81 6-821  (Final)] 

Certain  Cut-to-Length  Steel  Plate  From 
France,  India,  Indonesia,  Italy,  Japan, 
and  Korea 

Determinations  ^ 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  705(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
167ld(b))  (the  Act),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  fi-om  France,^ 
India,  Indonesia,  Italy,  and  Korea  of 
certain  cut-to-length  steel  plate, 
provided  for  in  headings  7208,  7210, 
7211,  7212,  7225,  and  7226  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Conunerce  to  be 
subsidized  by  the  respective 
governments.  The  Commission  also 
determines,  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  such  imports  from  France,^ 
India,  Indonesia,  Italy,  Japan,  and  Korea 
that  have  been  found  by  the  Department 
of  Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV).  The 
Commission  further  determines  that 
critical  circiunstances  do  not  exist  with 
regard  to  such  imports  from  Japan. 

Background 

The  Commission  instituted  these 
investigations  effective  February  16, 
1999,  following  receipt  of  petitions  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  Bethlehem 
Steel  Corp.,  Bethlehem,  PA;  U.S.  Steel 
Group,  a  luiit  of  USX  Corp.,  Pittsburgh, 
PA;  Gulf  States  Steel,  Inc.,  Gadsden,  AL; 
IPSCO  Steel,  hic,  Muscatine,  lA; 
Tuscaloosa  Steel  Co.,  Tuscaloosa,' AL; 
and  the  United  Steelworkers  of 
America,  Pittsburgh,  PA.''  The  final 
phase  of  the  investigations  was 
scheduled  by  the  Commission  following 
notification  of  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  certain  cut-to- 
length  steel  plate  from  France,  India, 
Indonesia,  Italy,  and  Korea  were  being 


'  Commissioner  Okun  not  participating. 

2  The  record  is  defined  in  §  207.2(f)  of  the 
Commission's  rules  of  practice  and  procedure  (19 
CFR  207.2(f)). 

'  Commissioner  Askey  dissenting. 

*  Gulf  States  is  not  a  petitioner  with  respect  to  the 
investigations  on  France.  Tuscaloosa  is  not  a 
petitioner  with  respect  to  the  investigations  on 
France  and  Italy. 
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subsidized  within  the  meaning  of 
section  703(b)  of  the  Act  (19  U.S.C. 
167lb(b))  and  that  imports  from  France, 
India,  Indonesia,  Italy,  Japan,  and  Korea 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(b)  of  the  Act  (19 
U.S.C.  1673b(b)).  Notice  of  the 
scheduling  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of 
September  15,  1999  (64  FR  50104).  The 
hearing  was  held  in  Washington,  DC,  on 
December  14,  1999,  and  all  persons  who 
requested  the  opportimity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  February 
1,  2000.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3273  (January  2000),  entiUed  Certain 
Cut-to-length  Steel  Plate  from  France, 
India,  Indonesia,  Italy,  Japan,  and  Korea: 
Investigations  Nos.  701-TA-38 7-391 
and  731-TA-816-821  (Final). 

By  order  of  the  Commission. 

Issued:  February  2,  2000. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  00-3016  Filed  2-9-00;  8:45  am] 
BILUNG  CODE  702(M)2-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  N0.337-TA-419] 

Certain  Exclmer  Laser  Systems  for 
Vision  Correction  Surgery  and 
Components  Thereof  and  Methods  for 
Performing  Such  Surgery;  Notice  of 
Commission  Decision  To  Review 
Portions  of  an  initial  Determination 

agency:  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review- 
in-part  the  final  initial  determination 
("ID")  issued  on  December  6,  1999,  by 
the  presiding  administrative  law  judge 
("ALJ")  in  the  above-captioned 
investigation  finding  that  there  was  no  . 
violation  of  section  337  of  the  Tariff  Act 
of  1930,  19  U.S.C.  1337. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  P.  Monaghan,  Esq.,  Office  of 
the  General  Coimsel,  U.S.  International 
Trade  Commission,  500  E  Street,  S.W., 


Washington,  D.C.  20436.  telephone  202- 
205-3152.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
[h  ttp  ://www.  usitc.gov) .  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  was  instituted  on  March  1 , 
1999,  based  on  a  complaint  by  VISX, 
hic.  ("VISX"),  64  Fed.  Reg.  10016-17. 
The  respondents  named  in  the 
investigation  are  Nidek  Co.,  Ltd.,  Nidek 
Inc.,  and  Nidek  Technologies,  Inc. 
Complainant  alleges  importation  and 
sale  of  certain  excimer  laser  systems  for 
vision  correction  surgery  that  infringe 
claims  of  U.S.  Letters  Patent  Nos. 
4,718,418  ("the  '418  patent")  and 
5,711,762  ("the  '762  patent").  An 
evidentiary  hearingfwas  held  from 
August  18,  1999  to  August  27,  1999. 

On  December  6,  1999,  the  presiding 
administrative  law  judge  ("ALJ")  issued 
her  final  ID  finding  that  complainant 
VISX  failed  to  establish  the  required 
domestic  industry,  that  there  was  no 
infringement  of  any  claim  at  issue,  and 
that  the  '762  patent  was  invalid  and 
unenforceable. 

Having  examined  the  record  in  this 
investigation,  the  final  ID,  the  petitions 
for  review,  and  the  responses  thereto, 
the  Commission  has  determined  not  to 
review  the  ID's  findings  with  respect  to 
the  '418  patent.  The  Commission  has 
determined  to  review  the  ID's  findings 
with  respect  to  the  '762  patent.  Review 
questions  and  a  briefing  schedule  will 
be  issued  following  the  issuance  of  this 
notice. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  U.S.C.  1337,  and  sections 
210.45-210.51  of  the  Commission's 
Rules  of  Practice  and  Procedure,  19  CFR 
210.45-210.51. 

Copies  of  the  public  versions  of  the 
subject  IDs,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation,  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Conmiission,  500  E  Street  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-2000. 

Issued:  February  2,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-3019  Filed  2-9-00;  8:45  am] 

B<LUNG  CODE  7020-00-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-419] 

Certain  Excimer  Laser  Systems  for 
Vision  Correction  Surgery  and 
Components  Thereof  and  Methods  for 
Performing  Such  Surgery;  Schedule 
for  the  Filing  of  Written  Submissions 
on  the  Issues  Under  Review  and  on 
Remedy,  the  Public  Interest,  and 
Bonding;  Briefing  Questions 

AGENCY:  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
schedule  for  filing  written  submissions 
on  the  issues  under  review  in  the  above- 
captioned  investigation  in  connection 
with  the  Commission's  review-in-part  of 
the  final  initial  determination  ("ID") 
issued  on  December  6,  1999,  by  the 
presiding  administrative  law  judge 
("ALJ")  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  P.  Monaghan,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street.  SW, 
Washington,  DC  20436.  telephone  202- 
205-3152.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov).  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  was  instituted  on  March  1 . 
1999,  based  on  a  complaint  bv  VISX, 
Inc.  ("VISX").  64  FR  10016-l'7.  The 
respondents  named  in  the  investigation 
are  Nidek  Co.,  Ltd.,  Nidek  Inc.,  and 
Nidek  Technologies,  Inc.  Complainsmt 
alleges  importation  and  sale  of  certain 
excimer  laser  systems  for  vision 
correction  surgery  that  infringe  claims 
of  U.S.  Letters  Patent  Nos.  4,718,418 
("the  '418  patent")  and  5,711.762  ("the 
'762  patent").  An  evidentiary  hearing 
was  held  from  August  18,  1999.  to 
August  27.  1999. 

On  December  6,  1999,  the  presiding 
administrative  law  judge  ("ALJ")  issued 
her  final  ID  finding  that  complainant 
VISX  failed  to  establish  the  required 
domestic  industry,  that  there  was  no 
infringement  of  any  claim  at  issue,  and 
that  the  '762  patent  was  invalid  and 
unenforceable. 

On  February  2.  2000,  the  Commission 
determined  not  to  review  the  ID's 
findings  with  respect  to  the  '418  patent 
and  determil|^d  to  review  all  the  ID's 
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findings  with  respect  to  the  762  patent. 
The  Commiss  ion  is  particularly 
interested  in  i  eceiving  briefing  on  the 
following  poi  its: 

(1)  The  con  struction  of  the  claimed 
laser  delivery  system  means  element  of 
claim  1  of  the  762  patent. 

(2)  The  construction  of  claim  10  of  the 
762  patent  aiid  the  ramifications  of  that 
construction  '  inder  the  doctrine  of  claim 
differentiatioi  i  as  it  relates  to  claims  1 
and  10. 

(3)  A  discu  ;sion,  including  a  detailed 
engineering  d  ascription,  of  how  VISX's 
STAR,  STAR  S2,  20/20A,  and  20/20B 
systems  fund  ion,  and  whether  those 
systems  pract  ce  claims  1, 10,  or  12  of 
the  762  patei  t,  both  as  those  claims  are 
construed  by  :he  ALJ  and  if  claim  1  is 
construed  as  i  »ot  requiring  a  proximity 
mask. 

(4)  Whethei  the  accused  Nidek  device 
infringes  claim  1  of  the  762  patent 
literally  or  un  der  the  doctrine  of 
equivalents  if  claim  1  is  construed  as 
not  requiring  a  proximity  mask. 

In  connecti  an  with  the  final 
disposition  o;  this  investigation,  the 
Commission  may  issue  (1)  an  order  that 
could  result  i  i  the  exclusion  of  the 
subject  articU  s  from  entry  into  the 
United  States  and/or  (2)  cease  and 
desist  orders  hat  could  result  in 
respondents  being  required  to  cease  and 
desist  from  engaging  in  unfair  acts  in 
the  importation  and  sale  of  such 
articles.  Accofdingly,  the  Commission  is 
interested  in  receiving  written 
submissions  tnat  address  the  form  of 
remedy,  if  an; ',  that  should  be  ordered. 
If  a  party  seeli  s  exclusion  of  an  article 
from  entry  inl  o  the  United  States  for 
purposes  oth«  r  than  entry  for 
consumption,  the  party  should  so 
indicate  and  |  irovide  information 
establishing  t  lat  activities  involving 
other  types  of  entry  either  are  adversely 
affecting  it  or  likely  to  do  so.  For 
background,  i  ee  In  the  Matter  of  Certain 
Devices  for  C  )nnecting  Computers  via 
Telephone  Li  les,  hiv.  No.  337-TA-360, 
USrrC  Pub.  ^  o.  2843  (December  1994) 
(Commission  Opinion). 

If  the  Comr  lission  contemplates  some 
form  of  reme(  y,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  actors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  ore  er  and/or  cease  and  desist 


orders  would 


have  on  (1)  the  public 


health  and  wi  slfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  ol  articles  that  are  like  or 
directly  comj  etitive  with  those  that  are 
subject  to  inv  jstigation,  and  (4)  U.S. 
consumers.  T  le  Commission  is 
therefore  inte  rested  in  receiving  wrritten 
submissions  I  hat  address  the 


aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed. 

Written  Submissions 

The  parties  to  the  investigation, 
interested  government  agencies,  and  any 
other  interested  parties  are  encouraged 
to  file  written  submissions  on  the  issues 
under  review,  and  on  remedy,  the 
public  interest,  and  bonding.  Such 
submissions  should  address  the  January 
31,  2000,  recommended  determination 
by  the  ALJ  on  remedy  and  bonding. 
Complainant  and  the  Commission 
investigative  attorney  are  also  requested 
to  submit  proposed  remedial  orders  for 
the  Commission's  consideration.  The 
written  submissions  and  proposed 
remedial  orders  must  be  filed  no  later 
than  close  of  business  on  February  14, 
2000.  Reply  submissions  must  be  filed 
no  later  than  the  close  of  business  on 
February  18,  2000.  No  further 
submissions  on  these  issues  will  be 
permitted  unless  otherwise  ordered  by 
the  Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  document  and  14  true 
copies  thereof  on  or  before  the  deadlines 
stated  above.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 
to  the  Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
proceedings.  All  such  requests  should 
be  directed  to  the  Secretary  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  See  §  201.6  of  the 
Conunission's  rules  of  practice  and 
procediu-e,  19  CFR  §  201.6.  Documents 
for  which  confidential  treatment  by  the 
Commission  is  sought  will  be  treated 
accordingly.  All  nonconfidential  written 
submissions  will  be  available  for  public 
inspection  at  the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  §  1337,  and  section 
210.45  of  the  Commission's  rules  of 
practice  and  procedure,  19  CFR 
§210.45. 


Copies  of  the  public  version  of  the 
subject  ID,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation,  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436, 
telephone  202-205-2000. 

By  order  of  the  Commission. 

Issued:  February  3,  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-3020  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-457  A-D 
(Review)] 

Heavy  Forged  Handtools  From  China  ^ 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Scheduling  of  full  five-year 
reviews  concerning  the  antidumping 
duty  orders  on  heavy  forged  handtools 
from  China. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  full  reviews 
piusuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(c)(5)) 
(the  Act)  to  determine  whether 
revocation  of  the  antidiunping  duty 
orders  on  heavy  forged  handtools  from 
China  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  For  further  information 
concerning  the  conduct  of  these  reviews 
and  rules  of  general  application,  consult 
the  Commission's  rules  of  practice  and 
procediu-e,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  rules  of 
practice  and  procedure  pertinent  to  five- 
year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be    . 
downloaded  from  the  Conunission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  February  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  DeRosa  Hand  (202-205-3182). 
Office  of  Investigations,  U.S. 


'  Investigation  No.  731-TA-457  A  covers 
hammers  and  sledges  with  heads  over  1.5  kg  (3.33 
pounds)  ("hammers  and  sledges");  investigation 
No.  731-TA-457  B  covers  bars  over  18  inches  in 
length,  track  tools,  and  wedges  ("bars  and 
wedges");  investigation  No.  731-TA-457  C  covers 
picks  and  mattocks  ("picks  and  mattocks");  and 
investigation  No.  731-TA-457  D  covers  axes,  adzes, 
and  similar  hewing  tools  ("axes  and  adzes"). 
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International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  1,  1999,  the  Commission 
determined  that  responses  to  its  notice 
of  institution  of  the  subject  five-year 
reviews  were  such  that  full  reviews 
pursuant  to  section  751(c)(5)  of  the  Act 
should  proceed  (64  PR  55958,  October 
15,  1999).  A  record  of  the 
Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

Participation  in  the  Reviews  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  these  reviews 
as  parties  must  file  an  entry  of 
appearance  with  the  Secretary  to  the 
Commission,  as  provided  in  §  201.11  of 
the  Commission's  rules,  by  45  days  after 
publication  of  this  notice.  A  party  that 
filed  a  notice  of  appearance  following 
publication  of  the  Commission's  notice 
of  institution  of  the  reviews  need  not 
file  an  additional  notice  of  appearance. 
The  Secretary  will  maintain  a  public 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
reviews. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  reviews 
available  to  authorized  applicants  under 
the  APO  issued  in  the  reviews,  provided 
that  the  application  is  made  by  45  days 
after  publication  of  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  1677(9),  who  are  parties  to  the 
reviews.  A  party  granted  access  to  BPI 
following  publication  of  the 


Commission's  notice  of  institution  of 
the  reviews  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Stafif  Report 

The  prehearing  staff  report  in  the 
reviews  will  be  placed  in  the  nonpublic 
record  on  April  26,  2000,  and  a  public 
version  will  be  issued  thereafter, 
pursuant  to  §  207.64  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  reviews 
beginning  at  9:30  a.m.  on  May  16,  2000, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
WTiting  with  the  Secretary  to  the 
Commission  on  or  before  May  8,  2000. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  11,  2000. 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2),  201.13(f),  207.24,  and 
207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  to  the  reviews  may  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §207.65  of  the 
Commission's  rules;  the  deadline  for 
filing  is  May  5,  2000.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.67  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  May  25, 
2000;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  reviews  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  reviews  on  or  before 
May  25.  2000.  On  June  23,  2000,  thp 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportiuiity  to 


comment.  Parties  may  submit  final 
conunents  on  this  information  on  or 
before  June  27,  2000.  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  §  207.68  of  the  Commission's  rules. 
All  written  submissions  must  conform 
with  the  provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.62  of  the  Commission's 
rules. 

Issued:  February  4,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  00-3025  Filed  2-9-00;  8:45  am) 

BiLUNG  CODE  702O-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-413-415  and 
419  (Review)] 

Certain  industrial  Beits  From  Germany, 
Italy,  Japan,  and  Singapore 

AGENCY:  United  States  International 
Trade  Conunission. 

ACTION:  Scheduling  of  full  five-year 
reviews  concerning  the  antidumping 
duty  orders  on  certain  industrial  belts 
from  Germany,  Italy,  Japan,  and 
Singapore. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  full  reviews 
pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(c)(5)) 
(the  Act)  to  determine  whether 
revocation  of  the  antidumping  duty 
orders  on  certain  industrial  belts  from 
Germany,  Italy,  Japan,  and  Singapore 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury.  For 
further  information  concerning  the 
conduct  of  these  reviews  and  rules  of 
general  application,  consult, the 
Commission's  Rules  of  Practice  and 
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Procedure,  pari  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A.  D.  I.  and  F  (19  CFR  part 
207).  Recent  ar  lendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-vear  revie\  ,'s,  including  the  text  of 
subpart  F  of  pa  -t  207,  are  published  at 
63  FR  30599,  Ji  ne  5, 1998.  and  may  be 
downloaded  fri  »m  the  Commission's 
World  Wide  W  ^b  site  at  http:// 
www.usitc.gov  'rules.htm. 

EFFECTIVE  DATE  February  3,  2000. 

FOR  FURTHER  IN  FORMATION  CONTACT: 
Joanna  Bonarri  ^a  (202-708-^083), 
Office  of  Invest igations.  U.S. 
International  T  -ade  Commission,  500  E 
Street  SW,  Was  hington.  DC  20436. 
Hearing-impaii  ed  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commissio  I's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  w  lo  will  need  special 
assistance  in  g<  ining  access  to  the 
Commission  sh  ould  contact  the  Office 
of  the  Secretar]  at  202-205-2000. 
General  inform  ation  concerning  the 
Commission  m  ly  also  be  obtained  by 
accessing  its  in  temet  server  (http:// 
www.usitc.govk. 

SUPPLEMENTARY '  INFORMATION: 
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Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commissions  rules,  the  Secretary  will 
make  BPI  gathered  in  these  reviews 
available  to  authorized  applicants  under 
the  APO  issued  in  the  reviews,  provided 
that  the  application  is  made  by  45  days 
after  publication  of  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  1677(9),  who  are  parties  to  the 
reviews.  A  party  granted  access  to  BPI 
following  publication  of  the 
Commission's  notice  of  institution  of 
the  reviews  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  the 
reviews  will  be  placed  in  the  nonpublic 
record  on  June  7,  2000,  and  a  public 
version  will  be  issued  thereafter, 
pursuant  to  §  207.64  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  reviews 
beginning  at  9:30  a.m.  on  June  27,  2000, 
at  the  U.S.  International  Trade 
Conunission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  June  19,  2000. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  ored  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  June  23.  2000, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§201.6(b)(2),  201.13(f),  207.24,  and 
207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7  days 
prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  peurty  to  the  review  may  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.65  of  the 
Commission's  rules;  the  deadline  for 
filing  is  June  16,  2000.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.24  of  the 


Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.67  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  July  7,  2000; 
witness  testimony  must  be  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
reviews  may  submit  a  written  statement 
of  information  pertinent  to  the  subject  of 
the  reviews  on  or  before  July  7,  2000. 
On  July  28,  2000,  the  Commission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  August  1;  2000, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  §  207.68  of 
the  Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3.  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
dociunent  for  filing  without  a  certificate 
of  service. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  liie 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  February  4,  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-3023  Filed  2-9-00;  8:45  am) 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-309-A-B 
(Review)  and  731-TA-528  (Review)] 

Magnesium  From  Canada 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Scheduling  of  full  five-year 
reviews  concerning  the  coimtervailing 
duty  order  and  antidumping  duty  order 
on  magnesiiun  from  Canada. 
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SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduhng  of  full  reviews 
pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(c)(5)) 
(the  Act)  to  determine  whether 
revocation  of  the  countervailing  duty 
and  antidumping  duty  orders  on 
magnesium  from  Canada  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  within  a 
reasonably  foreseeable  time.  For  further 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedvue,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A,  D,  E,  and 
F  (19  CFR  part  207).  Recent 
amendments  to  the  Rules  of  Practice 
and  Procediu-e  pertinent  to  five-year 
reviews,  including  the  text  of  subpart  F 
of  part  207,  are  published  at  63  FR 
30599,  June  5,  1998,  and  may  be 
dowmloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  February  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Clark  (202-205-3195),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  4,  1999,  the 
Commission  determined  that  responses 
to  its  notice  of  institution  of  the  subject 
five-year  reviews  were  such  that  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Act  should  proceed  (64  FR  62690. 
November  17, 1999).  A  record  of  the 
Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  are  available  from  the  Office 
of  the  Secretary  and  at  the 
Commission's  web  site. 

Participation  in  the  Reviews  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consiuner  organizations, 
wishing  to  participate  in  these  reviews 


as  parties  must  file  an  entry  of 
appearance  with  the  Secretary  to  the 
Commission,  as  provided  in  §201.11  of 
the  Commission's  rules,  by  45:days  after 
publication  of  this  notice.  A  party  thai 
filed  a  notice  of  appearance  following 
publication  of  the  Commission's  notice 
of  institution  of  the  reviews  need  not 
file  an  additional  notice  of  appearemce. 
The  Secretary  will  maintain  a  public 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
reviews. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the' 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  reviews 
available  to  authorized  applicants  under 
the  APO  issued  in  the  reviews,  provided 
that  the  application  is  made  by  45  days 
after  publication  of  this  notice. 
Authorized  apphcants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  §  1677(9),  who  are  parties  to  the 
reviews.  A  party  granted  access  to  BPI 
following  publication  of  the 
Commission's  notice  of  institution  of 
the  reviews  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  the 
reviews  will  be  placed  in  the  nonpublic 
record  on  April  28,  2000,  and  a  public 
version  will  be  issued  thereafter, 
pursuant  to  §  207.64  of  the 
Commission's  rules. 

Hearing 

The  Conunission  will  hold  a  hearing 
in  connection  with  the  reviews 
beginning  at  9:30  a.m.  on  May  31,  2000, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  May  23,  2000. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  26,  2000, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§  201.6(b)(2),  201.13(f),  207.24,  and 
207.66  of  the  Commission's  rules. 


Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  to  the  reviews  may  submit 
a  prehearing  brief  to  the  Conunission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.65  of  the 
Conunission's  rules;  the  deadline  for 
filing  is  May  16,  2000.  Parties  may  also 
file  written  testimony  in  connection 
.    with  their  presentation  at  the  hearing,  as 
provided  in  §207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.67  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  June  9,  2000: 
witness  testimony  must  be  filed  no  later 
than  three  days  hefore  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
reviews  may  submit  a  written  statement 
of  information  pertinent  to  the  subject  of 
the  reviews  on  or  before  June  9,  2000. 
On  July  3,  2000,  the  Commission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  July  6,  2000, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  §  207.68  of 
tfie  Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  §201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §207.62  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Issued:  February  4.  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-3024  Filed  2-9-00;  8:45  am] 
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DEPARTMENlj  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  The  Clean  Air  Act 

In  accordance  with  28  CFR  50.7,  38 
FR  19029,  noti  :e  is  hereby  given  that  on 
January  25,  20(10,  a  proposed  consent 
decree  with  reipect  to  defendants  Harry 
Grant  and  Sandalwood  Construction 
Company  in  Upited  States  v.  Anthony 
DeU'Aquila  Enterprises  and 
Subsidiaries,  h  any  Grant,  and 
Sandalwood  C  onstruction  Company, 
Civil  Action  No.  88-3232  (JCL),  was 
lodged  with  th ;  United  States  District 
Court  for  the  District  of  New  Jersey.  The 
United  States'  complaint  sought 
injunctive  reli«  f  and  civil  penalties 
under  the  Clea  i  Air  Act  {"CAA") 
against  Author  y  DeU'Aquila  Enterprises 
and  Subsidiarijs  ("DeU'Aquila"),  Harry 
Grant,  and  San  dalwood  Construction 
Company  in  re  jard  to  violations  of  the 
National  Emisi  ion  Standards  for 
Hazardous  Air  Pollutants  for  asbestos 
("asbestos  NEi  HAP")  at  a  facility  that 
was  owned  by  DeU'Aquila  in  Hoboken, 
New  Jersey  ("Eiell'Aquila  site").  The 
consent  decree  is  signed  on  behalf  of 
Harry  Grant  an  d  Sandalwood 
Construction  C  ompany.  The  claim 
against  DeirA(  uila  was  settled  through 
a  previous  con  sent  decree  entered  in  the 
United  States  1  )istrict  Court  for  the 
District  of  New  Jersey. 

The  consent  decree  provides  that  the 
defendants  Hatry  Grant  and 
Sandalwood  C  instruction  Company 
shall  pay  a  civ  1  penalty  of  $60,000.  The 
consent  decree  also  provides,  inter  alia, 
that  each  of  thi !  defendants  shall 
conduct  all  dei  noUtion  or  renovation 
operations  tha  either  of  them  may 
become  involv  ed  with  in  the  future  in 
compliance  wi  th  the  asbestos  NESHAP. 
In  connection  <vith  any  such  demolition 
or  renovation  ( tperations,  the  defendants 
are  required  to  engage  an  accredited 
building  inspe  ctor  and  obtain  a 
thorough  asbei  tos  identification  survey 
prior  to  demol  tion  or  renovation  to 
determine  the  presence  of  asbestos 
containing  ma  erials  and  to  provide  EPA 
with  a  copy  of  each  survey  at  least 
twenty  days  p  ior  to  the  commencement 
of  any  demolition  or  renovation. 

The  Departr  leht  of  Justice  will  receive 
comments  rela  ting  to  the  proposed 
consent  decrei  i  for  a  period  of  thirty  (30) 
days  from  the  iate  of  this  publication. 
Comments  she  uld  be  addressed  to  the 
Assistant  Atto  nney  General, 
Environment  i  nd  Natural  Resources 
Division,  Depj  rtment  of  Justice, 
Washington.  EC  20530,  and  should  refer 
to  United  States  v.  Anthony  Dell  Aquila 
Enterprises  an  d  Subsidiaries,  Harry 


Grant,  and  Sandalwood  Construction 
Co.,  D.J.  Ref.  90-5-2-1-1288. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  970  Broad  St.,  Room 
502,  Newark,  NJ  07102  and  at  the 
Region  n  office  of  the  Environmental 
Protection  Agency,  290  Broadway,  New 
York,  New  York  10007.  A  copy  of  the 
proposed  consent  decree  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  PO 
Box  7611,  Washington,  DC  20044.  In 
requesting  a  copy,  please  enclose  a 
check  (there  is  a  25  cent  per  page 
reproduction  cost)  in  the  amount  of 
$4.25  payable  to  the  "Consent  Decree 
Library."  ^ 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  6-  Natural  Resources  Division. 
[FR  Doc.  00-3113  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Consent  Judgments 
Pursuant  to  The  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmented 
Policy,  28  CFR  50.7.  38  FR  19029,  and 
42  U.S.C.  9622(d),  notice  is  hereby  given 
that  a  proposed  Consent  Decree  in 
United  States  v.  Cornell  University,  Civ. 
No.  OD-CV-0121  (NAM),  DOJ  #  90-11- 
2-2/3,  was  lodged  in  the  United  States 
District  Court  for  the  Northern  District 
of  New  York  on  January  21,  2000.  The 
Consent  Decree  resolves  the  liability  of 
defendant  under  section  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9607(a), 
relating  to  theJ'oUution  Abatement 
Services  Superfund  Site  in  Oswego, 
New  York  (the  "Site"). 

Under  the  proposed  consent  decree, 
Cornell  will  cash  out  its  liability  for  the 
Site,  subjects  to  reopeners,  by  paying  to 
the  United  States  the  sum  of  $30,000  in 
partial  reimbursement  of  EPA's  past 
response  costs  and  paying  $335,500 
toward  futiu-e  operable  unit  3  ("OU3") 
Site  costs  to  the  responsible  parties  who 
are  performing  OU3  under  an  earlier 
consent  decree.  In  exchange  for  the 
work  and  payment  of  response  costs. 
Defendants  will  receive  a  covenant  not 
to  sue  for  response  actions  at  the  Site 
subject  to  certain  reservations  of  rights. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 


Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  Cornell  University,  Civ.  No.  00-CV- 
0121  (NAM),  DOJ  #  90-11-2-2/3. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
New  York,  James  Foley  U.S. 
Courthouse,  445  Broadway,  Room  231, 
Albany,  New  York  12207;  and  at  the 
Region  fl  Office  of  the  U.S. 
Environmental  Protection  Agency,  290 
Broadway,  New  York,  New  York  10278. 
Copies  of  the  Consent  Decree  may  be 
obtained  by  mail  from  the  consent 
Decree  Library,  United  States 
Department  of  Justice,  PO  Box  7611  Ben 
Franklin  Station,  Washington,  DC 
20044,  (202)  514-1547.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amoimt  of  $5.25  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library. 

Joel  M.  Gross, 

Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  00-3114  Filed  2-9-00;  B:45  am) 
BILUNG  CODE  4410-15-M 


DEPARTIMENT  OF  JUSTICE 

Notice  Of  Lodging  of  Settlement 
Agreement 

Notice  is  hereby  given  that  on  January 
18,  2000,  a  proposed  settlement 
agreement  ("Settlement  Agreement")  in 
In  re  Raymark  Industries,  Inc.,  Case  No. 
98-51540,  was  lodged  with  the  United 
States  Bankruptcy  Court  for  the  District 
of  Connecticut.  This  proposed 
Settlement  Agreement  resolves  certain 
claims  among  the  United  States,  the 
Trustee  of  Raymark  Industries,  Inc.,  and 
Leach  Family  Holdings,  Inc.  ("Leach") 
with  respect  to  a  Site  known  as  the 
Raymark  Industries,  Inc.  Supefund  Site 
located  in  Stratford,  Connecticut. 

The  Settlement  Agreement  provides 
for  a  payment,  under  the  conditions 
specified  in  the  Agreement,  to  Leach  in 
the  amount  of  up  to  $  1.5  million  from 
the  proceeds  of  the  sale  of  the  portion 
of  the  Raymark  Site  owned  by  Raymark 
Industries,  Inc. 

The  proposed  Settlement  Agreement 
may  be  examined  at  the  office  of  the 
United  States  Attorney  for  the  District  of 
Connecticut,  915  Lafayette  Blvd.,  Room 
309,  Bridgeport,  Ct.  06604;  and  at  the 
Region  I  office  of  the  Environmental 
Protection  Agency,  1  Congress  St., 
Boston,  Mass.  02114-2023.  A  copy  of 
the  proposed  Settlement  Agreement 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  PO  Box  7611, 
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Wasiiington,  DC  20044.  When 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check 
made  payable  to  the  Consent  Decree 
Library  in  the  amount  of  $3.50  (25  cents 
per  page  reproduction  costs). 

Joel  M.  Gross, 

Section  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  00-3112  Filed  2-9-00;  8:45  am) 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Researcii  and  Production 
Act  of  1993 — Digital  Imaging  Group, 
Inc. 

Notice  is  hereby  given  that,  on  August 
19, 1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Digital  Imaging 
Group,  hic.  has  filed  written 
notifications  simultaneously  writh  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  piupose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  luider  specified  circumstances. 
Specifically,  Photoloft.com,  Campbell, 
CA;  PhotoHighway.com,  Monterey,  CA; 
ACD  Systems,  Victoria,  BC,  CANADA; 
Lightsurf  Technologies,  Inc.,  Scotts 
Valley,  CA;  Seattle  Film  Works,  Seattle, 
WA;  Digitella  Technology,  Inc.,  Irvine, 
CA;  Signaiy,  Inc.,  Princeton,  NJ; 
Intellectual  Protocols,  NannQt,  NY;  RCO, 
Los  Angeles,  CA;  MediaSec 
Technologies,  Essen,  GERMANY;  and 
CNS  Development,  Colleyville,  TX  have 
been  added  as  parties  to  this  venture. 
Also,  PictureVision,  Inc.,  Hemdon,  VA; 
AccuSoft,  Westborough,  MA;  Digital 
Zone  International  A/S,  Aarhus  C, 
DENMARK;  and  Samsung  Electronics 
Co.  Ltd..  Suwon,  Kyungki-D.  SOUTH 
KOREA  have  been  dropped  as  parties  to 
this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  joint  venture. 
Membership  in  this  joint  venture 
remains  open,  and  Digital  Imaging 
Group.  Inc.  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  September  25,  1997.  Digital 
Imaging  Group.  Inc.  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 


Register  pursuant  to  section  6(b)  of  the 
Act  on  November  10.  1997  (62  FR 
60530). 

The  last  notification  was  filed  with 
the  Department  on  Jxme  10  1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  00-3122  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — OBI  Consortium,  Inc. 

Notice  is  hereby  given  that,  on  August 
23. 1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ( "the  Act").  OBI  Consortiiun,  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  American  Management 
Systems,  Fairfax,  VA;  GEIS  (GE 
Information  Systems),  Gaithersburg, 
MD;  and  Trilogy  Buying  Chain,  Austin, 
TX  have  been  added  as  parties  to  this 
venture.  Also,  Texas  Instruments, 
Dallas,  TX;  and  Open  Market, 
Burlington,  MA  have  been  dropped  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OBI 
Consortium,  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  Saturday  10,  1997,  OBI 
Consortium,  Inc.  filed  its  original 
notification  pinrsuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  10,  1997  (62  FR 
60531). 

The  last  notification  was  filed  with 
the  Department  on  May  27,  1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  00-3121  Filed  2-9-00;  8:45  am) 

BILUNG  CODE  4410-11-W     a 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Ohio  Aerospace  Institute 
Federated  Intelligent  Product 
Environment  Consortium  ( "RPER") 

Notice  is  hereby  given  that,  on  July 
17,  1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Ohio  Aerospace 
Institute  Federated  Intelligent  Product 
Environment  Consortium  ("FIPER")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  ventiu-e.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  luider  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Ohio  Aerospace  Institute,  Cleveland. 
OH;  BFGoodrich  Aerospace, 
Aerostructures  Group,  Chula  Vista,  CA; 
Engineous  Software,  Inc.,  Morrisville. 
NC;  GE  Aircraft  Engines,  Cincinnati, 
OH;  Ohio  University,  Athens.  OH;  and 
Parker  Hannifin  Corporation,  Mentor. 
OH.  The  nature  and  objectives  of  the 
venture  are  to  conduct  research  and 
development  directed  at  reducing 
design  time  by  intelligently  automating 
elements  of  the  design  process  in  a 
linked  associative  environment.  The 
participants  are  joining  together  to 
collaborate  to  accelerate  the 
development  of  technology  to  provide 
true  concurrency  between  design  and 
manufactiu"ing.  Information  regarding 
participation  in  The  Federated 
Intelligent  Product  Environment 
"FIPER"  Consortium  may  be  obtained 
from  Jake  Breland.  Ohio  Aerospace 
Institute  (OAI).  22800  Cedar  Point  Rd., 
Cleveland,  Ohio  44142. 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  00-3127  Filed  2-9-00;  8:45  am] 
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DEPARTMENT 


Federal  Register /Vol.  65,  No.  28 /Thursday,  February  10,  2000 /Notices 
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Antitrust  Divis  on 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Salutation  Consortium, 
Inc. 
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Antitrust  Divis  ion 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Southwest  Research 
Institute  ("Swr^i")— Durability  and  Life 
Assessment  of  GTD-1 1 1  Bucltets 
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et  seq.  ("the  Act"),  Southwest  Research 
Institute  ("SwRI")— Dxuability  and  Life 
Assessment  of  GTD-1 11  Buckets  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Aramco  Services  Company, 
Houston,  TX  has  been  added  as  a  party 
to  this  ventiue. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned        y 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Southwest 
Research  Institute  ("SwRI")— Diirability 
and  Life  Assessment  of  GTD-1 11 
Buckets  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  October  31,  1995,  Southwest 
Research  Institute  ("SwRI") — Durability 
and  Life  Assessment  of  GTD-1 1 1 
Buckets  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  October  17, 
1996  (61  FR  54222). 

The  last  notification  was  filed  with 
the  Department  on  October  21,  1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  19,  1999  (64  FR  13606). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  00-3124  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Telematics  Suppliers 
Consortium,  Inc.  ("Telematics") 

Notice  is  hereby  given  that,  on  August 
19,  1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Telematics  Suppliers 
Consortium,  Inc.  ("Telematics")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 


Specifically,  Auvo  Inc.,  Schaumburg,  IL; 
Clarion  Co.,  Ltd.,  Saitama,  JAPAN; 
ComCARE  Alliance,  Washington,  DC; 
InfoMove.com,  Inc.,  Redmond,  WA; 
Intelligent  Transportation  Society  of 
America,  Washington,  DC;  Microsoft, 
Inc.,  Redmond,  WA;  Navigational 
Technologies,  Rosemont,  IL;  Qualcomm 
Inc.,  San  Diego,  CA;  Sony  Group,  Menlo 
Park,  CA;  The  Automobile  Association, 
Basingstoke,  UNITED  KINGDOM  have 
been  added  as  parties  to  this  venture.  In 
addition,  the  initial  notification  made 
by  the  Consortium  is  amended  to 
include  Alpine  Electronics  Inc.,  Tokyo, 
JAPAN  (parent  company  of  Alpine 
Electronics  of  America,  Inc.,  Torrence, 
CA);  Tyco  International  Ltd.,  Hamilton, 
BERMUDA  (parent  company  of  AMP 
Inc.,  Harrisburg,  PA);  and  Lear 
Corporation,  Southfield,  MI  (parent 
company  of  United  Technologies 
Corporation,  Hartford,  CT)  as  members. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Telematics 
Suppliers  Consortium,  Inc. 
("Telematics")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  March  12, 1999,  Telematics 
Suppliers  Consortium,  Inc. 
("Telematics")  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  last  notification  was  filed 
with  the  Department  on  May  26,  1999. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  14,  1999  (64  FR 
69801). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  00-3125  Filed  2-9-00;  8:45  am] 
BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Combinatorial  Tools  and 
Advanced  Data  Analysis  Methods  for 
Heterogeneous  Catalysis 

Notice  is  hereby  given  that,  on  July 
20,  1999,  piu-suant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  UOP  LLC  and 
Nonlinear  Dynamics  Incorporated  (NDI) 
have  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
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objectives  of  the  ventxire.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  hmiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6{b) 
of  the  Act,  the  identities  of  the  parties 
are  Nonlinear  Dynamics  Incorporated 
fNDI),  Ann  Arbor.  MI;  and  UOP  LLC, 
Des  Plaines,  IL.  The  natiue  and 
objectives  of  the  venture  are  to  conduct 
research  for  "Combinatorial  Tools  and 
Advanced  Data  Analysis  Methods  for 
Heterogeneous  Catalysis". 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  00-3126  Filed  2-9-O0;  8:45  am] 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  tlie  National 
Cooperative  Researcii  and  Production 
Act  of  1993— VSi  Alliance 

Notice  is  hereby  given  that,  on  April 
20,  1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  VSI  Alliance  has 
filed  written  notifications 
-simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plainti^s  to  actual 
damages  under  specified  circumstances. 
Specifically,  Prakash  Bare  (individual 
membership),  San  Jose,  CA;  EnThink, 
Inc.,  Santa  Clara,  CA;  Hantro  Products 
Oy,  Oulu,  FINLAND;  Korea  Electronic 
Technology  Institute,  Pyung  Taek-Si, 
Kyung  Gi-Do,  SOUTH  KOREA; 
Massana,  Inc.,  Campbell,  CA;  TAEUS, 
Colorado  Springs,  CO;  The  Silicon 
Group,  Inc.,  Austin,  TX;  and  Worldwide 
Semiconductor  Manufacturing  Corp., 
Hsinchu,  TAIWAN  have  been  added  as 
parties  to  this  ventiue.  Also,  Ambit 
Design  Systems,  Inc.,  Austin,  TX; 
Beijing  Intelligent  Electronics  Co.,  Ltd., 
Beijing,  PEOPLES  REPUBLIC  OF 
CHINA;  CAE  Plus,  Inc.,  Austin,  TX; 
Tlygnus  Solutions,  Sunnyvale,  CA;  Duet 
Technologies,  Inc.,  San  Jose,  CA; 
Exemplar  Logic,  Inc.,  Fremont,  CA;  FFC 
Limited  (Fuji  Facom  Control),  Tokyo, 
JAPAN;  Lockheed  Martin  Advanced 
Technology  Labs,  Camden,  NJ;  LTX 
Corp.,  Westwood,  MA;  Neuw 
Intellectual  Property,  Oldham,  Lanes., 
UNITED  KINGDOM;  SIS 
Microelectronics,  Inc.,  Longmont,  CO; 
Spinnaker  Systems,  Inc.,  Tokyo,  JAPAN; 


Vantis,  Sunnyvale,  CA;  Wipro  Ltd., 
Santa  Clara,  CA;  and  Yokogawa  Electric 
Corp.,  Tokyo,  JAPAN  have  been 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  VSI  Alliance 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  November  29, 1996,  VSI  Alliance 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  March  4,  1997  (62  FR 
9812). 

The  last  notification  was  filed  with 
the  Departnient  on  February  11, 1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 

Constance  K.  Robinson, 

Dircctorof  Operations.  Antitrust  Division. 
|FR  Doc.  00-3123  Filed  2-9-00;  8:45  am) 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  October  8, 1999,  and 
published  in  the  Federal  Register  on 
October  18,  1999,  (64  FR  56225), 
Cedarbiu^  Laboratories,  Inc.,  870  Badger 
Circle,  Grafton,  Wisconsin  53024,  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
propiram  (9649),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
I. 

The  firm  will  manufacture  propiram 
in  the  process  of  manufacturing  other 
targeted  test  compounds  for  another 
firm. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Cedarburg  Laboratories. 
Inc.  to  manufacture  propiram  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investi|ated  the 
company  to  ensure  that  the  company's 
registration  is  coninspection  and  testing 
of  the  company's  physical  security 
systems,  verification  of  the  company's 
compliance  with  state  and  local  laws, 
Eind  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 


application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  February  4.  2000. 
)ohn  H.  King, 

Deputy.  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

|FR  Doc.  00-3142  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  441(M)9-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  October  1,  1999,  and 
published  in  the  Federal  Register  on 
October  13,  1999,  (64  FR  55489), 
Chattem  Chemicals,  Inc.,  3801  St.  Elmo 
Avenue.  Building  18,  Chatanooga, 
Tennessee  37409,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of 
methamphetamine  (1105),  a  basic  class 
of  controlled  substance  listed  Schedule 

n. 

The  firm  plans  to  bulk  manufacture 
methamphetamine  to  produce  products 
for  distribution  to  its  customers. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Chattem  Chemicals,  Inc. 
to  manufactiu^  methamphetamine  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  the  firm 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consist^t  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  §0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  January  24,  2000. 
Jolin  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  00-3143  Filed  2-9-00;  8:45  am] 
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6634 


Federal  Register /Vol.  65,  No.  28 /Thursday,  February  10,  2000 /Notices 


DEPARTMENll  OF  JUSTICE 

Drug  Enforcenlent  Administration 

Importer  of  Cotitrolled  Substances; 
Notice  of  Regi$tration 

By  Notice  dajed  October  8, 1999,  and 
published  in  the  Federal  Register  on 
October  18.  IQ^g.  (64  FR  52266).  Chirex 
Technology  Center,  Inc.,  DBA  Chirex 
Cauldron,  383  Phoenixville  Pike, 
Malvern.  Pennsylvania  19355.  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  ihenylacetone  (8501).  a 
basic  class  of  c(  mtrolled  substance  listed 
in  Schedule  II. 

The  firm  plai  is  to  import  the 
phenylacetone  jfor  the  manufacture  of 
amphetamine. 

No  conunent*  or  objections  have  been 
received.  DEA  !  las  considered  the 
factors  in  Title  21.  United  States  Code, 
Section  823(a)  imd  952(a),  and 
determined  that  the  registration  of 
Chirex  Techno  ogy  Center,  Inc.,  DBA 
Chirex  Cauldrc  q  to  import 
phenylacetone  is  consistent  with  the 
public  interest  ind  with  United  States 
obligations  unc  er  international  treaties, 
conventions,  oi  protocols  in  effect  on 
May  1, 1971,  at  this  time.  DEA  has 
investigated  th(  i  company  to  ensure  that 
the  company's  registration  is  consistent 
with  the  public  interest.  This 
investigation  ii  eluded  inspection  and 
testing  of  the  c(  impany's  physical 
security  systems,  verification  of  the 
company's  con  pliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  bad  :ground  and  history. 
Therefore,  pursuimt  to  Section  1008(a) 
of  the  ControlU  d  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Fee  eral  Regiilations,  Section 
1301.34,  the  absve  firm  is  granted 
registration  as  i  n  importer  of  the  basic 
class  of  control  ed  substance  listed 
above. 

Dated:  January  27,  2000. 
)ohn  H.  King, 

Deputy  AssistanAAdministrator. 

Diversion  Contro 

Administration. 

[FR  Doc.  00-314.   Filed  2-9-00;  8:45  ami 

BILUNG  CODE  4410-  D9-M 


•.  Office  of 
Drug  Enforcement 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  ^f  Controlled 
Sutwtances;  Motlce  of  Application 

Pursuant  to  <  1301  33(a)  of  Title  21  of 
the  Code  of  Fe<  eral  Regulations  (CFR), 
this  is  notice  tl  at  on  November  29, 
1999,  Canes  Chemicals  Inc.,  Industrial 
Park  Road,  Penpsville,  New  Jersey 


08070,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Methylphenidate  (1724) 

Amobarbital  (2125) 

Pentobarbrtal  (2270) 

Secobarbital  (2315)  

Glutethimide  (2550) 

Methadone  (9250)  

Methadone-intenmediate  (9254) 
Dextropropoxyphene,  bulk  (non- 
dosage  forms)  (9273). 


Schedule 


The  firm  plans  to  meinufacture  the 
controlled  substances  for  distribution  as 
bulk  products  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufabture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  April  10, 
2000. 

Dated:  February  2.  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

|FR  Doc.  00-3147  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  441D-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  October  24,  1999, 
High  Standard  Products,  1100  W. 
Florence  Avenue,  #B,  Inglewood, 
California  90301 ,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Methaqualone  (2565)  

Lysergic  acid  diethylamide  (7315) 

Tetrahydrocannabinols  (7370)  

3,4-Methylenedloxyamphetamlne 

(7400). 
3,4-Methytenedioxy-N- 

ethylamphetamlne  (7404). 


Schedule 


Drug 

3^  '' 

Methylenedioxymethamphetam- 

ine  (7405). 
4-Methoxyamphetamine  (741 1 )  .. 

Heroin  (9200)  

3-Methylfentanyl  (9813) 

Amphetamine  (1100)  

Methamphetamine  (1105)  

Secobarbital  (2315)  

Phencyclidine  (7471) 

Cocaine  (9041) 

Codeine  (9050) 

Hydromorphone  (9150)  

Diphenoxylate  (9170)  

Hydrocodone  (9193) 

Methadone  (9250)  

Morphine  (9300)  

Fentanyl  (9801)  


Schedule 


The  firm  plans  to  manufacture 
analytical  reference  standards. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  April  10, 
2000. 

Dated:  February  2,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  00-3148  Filed  2-9-00;  8:45  am) 

BILUrMS  CODE  4410-09-41 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  October  1,  1999,  and 
published  in  the  Federal  Register  on 
October  13, 1999,  (64  FR  55490),  Irix 
Pharmaceuticals,  Inc.,  101  Technology 
Place,  Florence,  South  Carolina  29501, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  methylphenidate 
(1724),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

The  firm  plans  to  manufacture 
methylphenidate  for  demonstration 
purposes  and  for  dosage  form 
development  and  stability  studies. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
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823(a)  and  determined  tliat  the 
registration  of  Irix  Pharmaceuticals,  Inc. 
to  manufacture  methylphenidate  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  the  firm 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  system,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufactiu-er  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  February  4,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement  ' 
Administration. 

(FR  Doc.  00-3145  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMErfT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlied 
Substances;  Notice  of  Registration 

By  Notice  dated  October  8,  1999,  and 
published  in  the  Federal  Register  on 
October  18, 1999,  (64  FR  56227), 
LifePoint,  Inc.,  10410  Trademark  Street, 
Rancho  Cucamonga,  Cahfomia  91730, 
which  has  been  changed  to  10400 
Trademark  Street,  Rancho  Cucamonga, 
California  91730,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

Tetrahydrocannabinols  (7370)  

Amphetamine  (1100) 

Methamphetamine  (1105)  

Phencyclidine  (7471) 

Benzoylecgonine  (9180) 

Morphine  (9300)  

The  firms  plans  to  use  gram  quantities 
of  the  listed  controlled  substances  to 
manufacture  drug  abuse  test  kits. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  LifePoint,  Inc.  to 
manufactiu-e  the  listed  controlled 


substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  the  firm  on  a  regular  basis 
to  ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  tlie  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  January  27,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  00-3146  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 


[DEA  #1861] 

Controlled  Sut>stances:  Established 
Initial  Aggregate  Production  Quotas 
for  2000 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  aggregate  production 
quotas  for  2000. 

SUMMARY:  This  notice  establishes  initial 
2000  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  II  of  the  Controlled  Substances  Act 
(CSA).  This  notice  replaces  and 
supersedes  the  final  order  dated 
December  21,  1999  and  published  in  the 
Federal  Register  (64  FR  72686).  Since 
the  aggregate  production  quotas  listed 
herein  are  the  same  as  those  published 
in  64  FR  72686,  except  as  noted  below, 
this  will  not  effect  individual 
manufacturing  quotas  or  procurement 
quotas  previously  issued  by  DEA. 
Further,  this  notice  corrects  two  errors 
in  the  notice  published  in  64  FR  72686 
as  follows:  the  aggregate  production 
quota  of  2  grams  for  the  Schedule  I 
substance  codeine-N-oxide  was 
inadvertantly  deleted  fi-om  the  notice; 
and,  the  aggregate  production  quotas  for 
hydrocodone  (for  conversion)  and 
hydromorphone  were  inadvertantly 
listed  twice.  These  two  corrections  are 


incorporated  into  the  list  of  aggregate 
production  quotas  below. 
EFFECTIVE  DATE:  February  10.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537.  Telephone: 
(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  listed 
in  Schedules  I  and  II.  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  DEA  by  §  0.100  of 
Title  28  of  the  Code  of  Federal 
Regulations.  The  Administrator,  in  turn, 
has  redelegated  this  function  to  the 
Deputy  Administrator,  pursuant  to 
§  0.104  of  Title  28  of  the  Code  of  Federal 
Regulations. 

The  2000  aggregate  production  quotas 
represent  those  quantities  of  controlled 
substances  that  may  be  produced  in  the 
United  States  in  2000  to  provide 
adequate  supplies  of  each  substance  for: 
The  estimated  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States;  lawful  export 
requirements;  and  the  establishment 
and  maintenance  of  reserve  stocks  (21 
U.S.C.  826(a)  and  21  CFR  1303.11). 
These  quotas  do  not  include  imports  of 
controlled  substances  for  use  in 
industrial  processes. 

On  October  21,  1999,  a  notice  of  the 
proposed  initial  2000  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  II  was 
published  in  the  Federal  Register  (64 
FR  56809).  All  interested  persons  were 
invited  to  comment  on  or  object  to  these 
proposed  aggregate  production  quotas 
on  or  before  November  22,  1999. 

Six  companies  commented  on  a  total 
of  16  Schedules  I  and  II  controlled 
substances  within  the  published 
comment  period.  The  companies 
commented  that  the  proposed  aggregate 
production  quotas  for  alfentanial, 
amphetamine,  diphenoxylate,  fentanyl, 
hydromorphone,  levorphanol, 
meperidine,  levo-desoxyephedrine, 
methamphetamine  (for  sale), 
methamphetamine  (for  conversion), 
methylphenidate,  noroxymorphone  (for 
conversion),  oxycodone  (for  sale), 
oxycodone  (for  conversion),  sufentanil 
and  thebaine  were  insufficient  to 
provide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States,  for  export 
requirements  and  for  the  estabhshment 
and  maintenance  of  reserve  stocks. 

In  addition,  one  comment  was 
received  after  the  published  comment 
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period  had  enc  ed.  This  comment 
requested  that  he  aggregate  production 
quota  for  dihyi  romorphone  be 
increased  to  pi  ovide  for  an  intermediate 
in  a  current  mi  iiufacturing  process.  This 
comment  was  aken  into  consideration 
in  determining  the  established  initial 
2000  aggregate  production  quota  for 
dihydromorph  ine. 

DEA  has  tak  m  into  consideration  the 
above  commer  ts  along  with  the  relevant 
1999  manufaclliring  quotas,  ciurent 
1999  sales  and  inventories,  2000  export 
requirements  a  nd  research  and  product 
development  r  jquirements.  Based  on 
this  informaticn,  the  DEA  has  adjusted 
the  initial  aggr  !gate  production  quotas 
for  alfentanil,  ( lihydromorphine, 
diphenoxylate  fentanyl, 
hydromorphoi  e,  levorphanol, 
meperidine,  le /o-desoxyephedrine, 
methaphetami  le  (for  conversion), 
noroxymorphc  ne  (for  conversion), 
osycodone  (foi  sale),  sufentanil  and 
thebaine  to  me  et  the  legitimate  needs  of 
the  United  Sta  es.  Significant  portions 
of  the  increases  for  alfentanil, 
diphenoxylate  fentanyl, 
hydromorphoi  le,  levorphanol, 
noroxymorphc  ne  (for  conversion)  and 
sufentanil  are  iue  to  a  change  in  the 
manner  in  wh:  ch  manufacturing  losses 
are  accounted  "or  by  a  bulk 
manufacturer. 

In  addition,  one  company  requested  a 
hearing  to  add  -ess  the  aggregate 
production  qu  )ta  for  oxycodone  (for 
sale)  or  hydroi  lorphone  if  the  aggregate 
production  qu  )tas  were  not  increased 
sufficiently.  T  le  DEA,  based  on  the  data 
provided,  has  ncreased  the  aggregate 
production  qu  )tas  for  both  oxycodone 
(for  sale)  and  1  ydromorphone  and  has 
determined  th  it  a  hearing  is  not 
necessary. 

Regarding  amphetamine, 
methamphetai line  (for  sale), 
methylphenid  ite  and  oxycodone  (for 
conversion),  t]  le  DEA  has  determined 
that  the  propo  ied  initial  2000  aggregate 
production  qu  atas  are  sufficient  to  meet 
the  current  20  )0  estimated  medical, 
scientific,  rese  arch  and  industrial  needs 
of  the  United  States. 

Pursuant  to  Section  1303  of  Title  21 
of  the  Code  of  Federal  Regulations,  the 
Deputy  Administrator  of  the  DEA  will, 
in  early  2000,  adjust  aggregate 
production  qu  otas  and  individual 
manufactiu-inj  quotas  allocated  for  the 
year  based  up  )n  1999  year-end 
inventory  and  actual  1999  disposition 
data  supplied  by  quota  recipients  for 
each  basic  cla  is  of  Schedules  I  or  II 
controlled  sul  stance. 

Therefore,  v  uder  the  authority  vested 
in  the  Attome  y  General  by  Section  306 
of  the  Control  ed  Substances  Act  of 
1970  (21  U.S.I :.  826),  delegated  to  the 


Administrator  of  the  DEA  by  §  0.100  of 
Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator  pursuant  to 
§  0.104  of  Title  28  of  the  Code  of  Federal 
Regulations,  the  Deputy  Administrator 
hereby  orders  that  the  2000  initial 
aggregate  production  quotas  for  the 
following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 


Basic  class 

Established 

initial  2000 

quotas 

Schedule  1 



2,5-Dimethoxyamphetamine 

2,5-Dimethoxy-4- 
ethylamphetamine  (DOET) 

3-Methylfentanyl  

3-Methytthiofentanyl 

3,4-Methylenedioxyamphet- 
amine  (MDA)  

3,4-Methylenedioxy-N- 
ethylamphetamine  (MDEA) 

3,4- 
Methylenedioxymettiamphe- 
tamine  (MDMA) 

3,4,5-Trimethoxyamphetamine 

4-Bromo-2,5- 
Dimethoxyamphetamine 
(DOB)  

4-Bromo-2,5- 
Dimethoxyphenettiylamine 
(2-CB) 

4-Methoxyamphetamine  

4-Methylaminorex  

4-Methyl-2,5- 
Dimethoxyamphetamine 
(DOM)  

5-Methoxy-3,4- 
Methylenedioxyamphetami- 
ne  

Acetyl-alpha-metbylfentanyl  .... 

Acetyldihydrocodeine 

Acetylmethadol  

Allylprodine  

Alphacetylmethadol  

Alpha-ethyltryptamine 

Alphameprodine 

Alphamethadol  

Alpha-methyltentanyl  

Alpha-methylthiofentanyl  

Aminorex 

Benzylmorphine  

Betacetylmethadol  

Beta-hydroxy-3-methylfentanyl 

Beta-hydroxytentanyl  

Betameprodine  

Betamethadol 

Betaprodine  

Bufotenine 

Cathinone  

Codeine-N-oxide 

Diethyltryptamine 

Difenoxin 

Dihydromorphine  

Dimethyltryptamine  

Heroin  

Hydroxypethidine  

Lysergic  acid  diethylamide 
(LSD)  

Mescaline 


10,001,000 

2 

14 

2 

20 

30 


20 
2 


2 

201.000 

3 


2 
2 
2 
7 
2 
7 
2 
2 
2 
2 
2 
7 
2 
2 
2 
2 
2 
2 
2 
2 
9 
2 
2 
10,000 
508,000 
3 
2 
2 

38 

7 


Basic  class 

Established 

initial  2000 

quotas 

Methaqualone  

Methcathinone  

17 
9 

Morohine-N-oxide                  

2 

N,N-Dimethylamphetamine 

N-Ethyl-1- 
Phenylcyclohexylamine 
(PCE) 

N-Ethvlamohetamine  

7 

5 
7 

N-Hydroxy-3,4- 
Methylenedioxyamphetami- 
ne                

2 

-Noracymethadol 

Norievorphanol  

Normethadone  

Normorphine  

Para-fluorofentanyl  

2 

2 

7 

7 

.  2 

Pholcodine  

Propiram  

Psilocybin 

Psilocyn  .'.. 

Tetrahydrocannabinols 

Thiofentanyl  

Trimeperidine 

2 

415,000 
2 
2 

101,000 
2 
2 

Schedule  11 


1 -Phenylcyclohexylamine  12 

1  -Piperidinocyclohexane- 

carbonitrile  (PCC)  10 

Alfentanil  8,000 

Alphaprodine 2 

Amobarbital 12 

Amphetamine : 9,007,000 

Cocaine 251,000 

Codeine  (for  sate) 54.504,000 

Codeine  (for  conversion)  52,384,000 

Dextropropoxyphene  114,078,000 

Dihydrocodeifie 268,000 

Diphenoxylate 931,000 

Ecgonine 36,000 

Ethylmorphine 12 

Fentanyl  300,000 

Glutethimide 2 

Hydrocodone  (for  sate) 20,208,000 

Hydrocodone  (for  conversion)  20,700,000 

Hydromorphone  1,239,000 

Isomethadone 12 

Levo-alphacetylmethadol 

(LAAM)  201,000 

Levomethorphan 2 

Levorphanol  ".....  27,000 

Meperidine  11,335,000 

Metazocine  1 

Methadone  (for  sale)  8,347,000 

Methadone  (for  conversion)  ...  600,000 

Methadone  Intennediate 9,503,000 

Methamphetamine  2,049,000 

750,000  grams  of  levo-desoxyephedrine 
for  use  in  a  non-controlled,  non-prescrip- 
tion product;  1,225,000  grams  for  meth- 
amphetamine for  conversion  to  a  Sched- 
ule III  product;  and  74,000  grams  for 
methamphetamine  (for  sale) 

Methylphenidate  14,957,000 

Morphine  (for  sate)  14,706,000 

Morphine  (for  conversion)  97,160,000 

Nabilone 2 

Noroxymorphone  (for  sale) 25,000 

Noroxymorphone  (for  conver- 
sion)    3,813,000 

Opium  720,000 

Oxycodone  (for  sate)  29,826,000 
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Basic  class 

Established 

initial  2000 

quotas 

Oxycodone  (for  conversion)  ... 

Oxymorphone  .*. 

Pentobarbital 

Phencyclidine 

Phenmetrazine 

Phenylacetone  

271,000 

166.000 

22,037,000 

41 

2 

10 

Secobarbital 

Sufentanil 

Thebaine 

22 

1,700 

41,300,000 

The  Deputy  Administrator  ftirther 
orders  that  aggregate  production  quotas 
for  all  other  Schedules  I  and  II 
controlled  substances  included  in 
§§1308.11  and  1308.12  of  Title  21  of  the 
Code  of  Federal  Regulations  be 
established  at  zero. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.  The  establishment  of 
aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  Aggregate  production 
quotas  apply  to  approximately  200  DEA 
registered  bulk  and  dosage  form 
manufactxu-ers  of  Schedules  I  and  II 
controlled  substances.  The  quotas  are 
necessary  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  maintenance  of 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufactiuers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Dated:  February  3,  2000. 
Donnie  R.  Marshall, 
Deputy  Administrator. 
[FR  Doc.  00-3149  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4410-09-M 


NATIONAL  COMMISSION  ON 
LIBRARIES  AND  INFORMATION 
SCIENCE 

The  U.S.  National  Commission  on 
Libraries  and  Information  Science 
(NCLIS);  Sunshine  Act  Meeting 

Correction  Notice 

CLOSED  MEETING:  (Closing  this  meeting  is 
taken  in  accordance  with  the  exemption 
provided  under  Title  45,  CFR,  Part 
1703.202(a)(9)),  Los  Angeles  Times 
Building,  145  South  Spring  Street,  Los 
Angeles.  CA. 

DISCUSSION  TOPIC:  The  National  Award 
for  Library  Service. 

The  time  of  the  closed  meeting  on 
February  17.  2000  has  been  extended. 

The  meeting  will  be  closed  fi-om  8:30 
to  11:30  a.m. 

For  additional  information,  see 
Sunshine  Meeting  Notice  published  01/ 
25/00  @  65  FR  3980. 

Dated:  January  28,  2000. 
Rol>ert  S.  Willard, 
NCLIS  Executive  Director. 
[FR  Doc.  00-3201  Filed  2-8-00;  1:45  pm] 

BILLING  CODE  7527-01-M 


NATIONAL  COUNCIL  ON  DISABILITY 
Establishment  of  Advisory  Committee 

AGENCY:  National  Council  on  Disability 

TNCD). 

SUMMARY:  This  notice  announces  the 

establishment  of  NCD's  Youth  Advisory 

Committee. 

FOR  INFORMATION  CONTACT:  Mark  S. 

Quigley,  Pubhc  Affairs  Specialist, 

National  Council  on  Disability,  1331  F 

Street  NW,  Suite  1050,  Washington,  DC 

20004-1107;  202-272-2004  (voice), 

202-272-2074  (TTY),  202-272-2022 

(fax),  mquigley@ncd.gov  (e-mail). 

Agency  Mission 

The  National  Council  on  Disability  is 
an  independent  federal  agency 
composed  of  15  members  appointed  by 
the  President  of  the  United  States  and 
confirmed  by  the  U.S.  Senate.  Its  overall 
purpose  is  to  promote  policies, 
programs,  practices,  and  procediues  that 
guarantee  equal  opportimity  for  all 
people  with  disabilities,  regardless  of 
the  nature  of  severity  of  the  disability; 
and  to  empower  people  with  disabilities 
to  achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

Youth  Advisory  Committee 

,    The  purpose  of  NCD's  Youth 
Advisory  Committee  is  to  provide  input 
into  NCD  activities  consistent  with  the 


vdues  and  goals  of  the  Americans  with 
Disabilities  Act. 

This  committee  is  necessary  to 
provide  advice  and  recommendations  to 
NCD  on  disability  issues. 

We  are  seeking  a  balanced,  culturally 
diverse  membership  representing  a 
variety  of  disabling  conditions  and  from 
across  the  United  States.  One  member 
will  be  chosen  from  each  of  the  10 
federal  regions. 

Region  I  states  include  Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
Rhode  Island,  and  Vermont. 

Region  II  states  include  New  Jersey, 
New  York,  Puerto  Rico,  and  the  Virgin 
Islands. 

Region  III  states  include  Delaware, 
District  of  Columbia,  Maryland. 
Pennsylvania,  Virginia,  and  West 
Virginia. 

Region  IV  states  include  Alabama, 
Florida,  Georgia,  Kentucky,  Mississippi, 
North  Carolina,  South  Carolina,  and 
Tennessee. 

Region  V  states  include  lUinois. 
Indiana.  Michigan,  Minnesota.  Ohio, 
and  Wisconsin. 

Region  VI  states  include  Arkansas, 
Louisiana,  New  Mexico.  Oklahoma,  and 
Texas. 

Region  VII  states  include  Iowa, 
Kansas,  Missouri,  and  Nebraska. 

Region  VIII  states  include  Colorado, 
Montana,  North  Dakota,  South  Dakota, 
Utah,  and  Wyoming. 

Region  IX  states  include  Arizona. 
California,  Guam,  Hawaii,  and  Nevada. 

Region  X  states  include  Alaska,  Idaho, 
Oregon,  and  Washington. 

Signed  in  Washington,  DC.  on  February  2. 
2000. 

Ethel  D.  Briggs, 

Executive  Director. 

[FR  Doc.  00-3073  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  6820-MA-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  0MB  for  New 
Collection  Information  Coilection; 
Comment  Request 

agency:  National  Credit  Union 

Administration  (NCUA). 

ACTKM:  New  Collection  of  Information. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  44  U.S.C.  Chapter 
35).  This  information  collection  is 
published  to  obtain  comments  from  the 
public.  It  was  originally  published  on 
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November  26, 
66507)  Five  o 
received. 


1999  (Vol.  64,  No.  227,  p. 
ent  letters  were 


0  [nme 


DATES:  Comme  nts  will  be  accepted  until 
March  13,  200). 


ADDRESSES 

invited  to 
NCUA 
Reviewer  listefi 


.  Clearar  ce 
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In  erested  parties  are 
subipit  written  comments  to 
Officer  or  OMB 
below: 


Virgil 
8-<433, 


Officer:  Mr.  James  L.  Baylen 
National  Credit  Union 
1775  Duke  Street, 
inia  22314-3428,  Fax 
E-mail: 
;ov. 

RevieMrer:  Alexander  T.  Hunt 
,  Office  of  Management 
Riom  10226,  New 
Offipe  Building.  Washington, 


Clearance 
(703) 518-641 
Administratioii 
Alexandria, 
No.  703-51 
jbaylen@ncua. 

OMB 

(202) 395-786^ 
and  Budget, 
Executive 
DC  20503. 

FOR  FURTHER  IhIfORMATION  CONTACT: 

Copies  of  the  information  collection 
requests,  with  japplicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCLFA  Clearance  Officer, 
James  L.  Bayleb,  (703)  518-6411. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Numb  ;r;  Not  appHcable. 

Form  Numb  ?r;  Not  applicable. 

Type  of  Rev  ew:  New  collection. 

Title:  Surve; '  on  Service  to  People  of 
Modest  Means . 

Description  NCUA  is  considering 
policy  changei ;  which  could  result  in 
substantial  im  lact  on  credit  unions.  The 
results  of  the  s  urvey  will  be  used  to 
guide  NCUA  i  i  the  policy  making 
process. 

Respondent ;;  Federal  credit  unions. 

Estimated  ^  b.  of  Respondents/ 
Recordkeepen ;:  6,700. 

Estimated  E  urden  Hours  Per 
Response:  .5  1;  ours. 

Frequency  c  f  Response:  One-time. 

Estimated  1  otal  Annual  Burden 
Hours:  3,350. 

Estimated  1  otal  Annual  Cost: 
$55,844.50. 

By  the  Natior  al  Credit  Union 
Administration  Board  on  February  3,  2000. 

Becky  Baker, 

Secretary  of  the.  Board. 

[FR  Doc.  00-30  19  Filed  2-9-00;  8:45  am) 

BILLING  CODE  753M}1-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-255] 

Consumers  Energy  Company;  Notice 
of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Consumers 
Energy  Company  (the  licensee)  to 
withdraw  its  November  9,  1998, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-20 
for  the  Palisades  Plant,  located  in 
Covert,  Michigan. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  by  deleting  the  chemical 
and  volume  control  system  (CVCS) 
operability  and  surveillance 
requirements,  which  the  licensee  had 
incorporated  into  the  facility's 
Operating  Requirements  Manual  (ORM). 
hi  its  letter  of  January  13.  2000.  the 
licensee  stated  that  the  proposed 
amendment  was  no  longer  needed 
because  (1)  the  CVCS  repairs  anticipated 
at  the  time  of  the  application  for 
amendment  were  completed  during  a 
subsequent  forced  outage,  and  (2)  the 
NRC's  subsequent  approval  of  the 
Improved  Technical  Specifications 
(Amendment  189,  dated  November  30, 
1999)  deleted  the  CVCS  requirements 
that  the  licensee  had  incorporated  into 
the  ORM. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  December  16, 
1998  (63  FR  69337).  However,  by  letter 
dated  January  13,  2000,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  9,  1998, 
and  the  licensee's  letter  dated  January 
13.  2000,  which  withdrew  the 
application  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  2d  day 
of  February  2000. 


For  the  Nuclear  Regulatory  Commission. 
Darl  S.  Hood, 

Senior  Project  Manager,  Section  1 ,  Project 
Directorate  III.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  00-3095  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Hydro  Resources,  Inc.;  Notice  of 
Reconstltutlon 

[Docket  No.  40-8968— ML;  ASLBP  No.  95- 
706-0 1-ML] 

Pursuant  to  the  authority  contained  in 
10  CFR  §§  2.721  and  2.1207,  the 
Presiding  Officer  in  the  captioned  10 
CFR  Part  2,  Subpart  L  proceeding  is 
hereby  replaced  by  appointing 
Administrative  Judge  Thomas  S.  Moore 
as  Presiding  Officer  in  place  of 
Administrative  Judge  Peter  B.  Bloch. 

All  correspondence,  docimients  and 
other  material  shall  be  filed  with  the 
Presiding  Officer  in  accordance  with  10 
CFR  §  2.1203  (1997).  The  address  of  the 
new  Presiding  Officer  is:  Administrative 
Judge  Thomas  S.  Moore,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

This  Board  reconstitution  order  is 
issued  pursuant  to  the  authority  of  the 
Chief  Administrative  Judge  of  the 
Atomic  Safety  and  Licensing  Board 
Panel. 

Issued  at  Rockville,  Maryland,  this  3rd  day 
of  February  2000. 
G.  Paul  BoUwerk  IH, 
Chief  Administrative  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 
IFR  Doc.  00-3098  Filed  2-9t-O0;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315  and  50-316;  License 
Nos.  DPR-58,  DPR-74] 

Indiana  Michigan  Power  Company 
(Donald  C.  Cook  Nuclear  Plant,  Units  1 
and  2);  Confirmatory  Order  Modifying 
Post-Three  Mile  Island  Requirements 
Pertaining  to  Containment  Hydrogen 
Monitors 

I 

Indiana  Michigan  Power  Company 
(IM  or  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-58, 
and  DPR-74  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  Part 
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50.  The  hcenses  authorize  the  operation 
of  Donald  C.  Cook  Nuclear  Plant  (CNP), 
Units  1  and  2,  located  in  Berrien 
County,  Michigan. 

n 

As  a  result  of  the  accident  at  Three 
Mile  Island.  Unit  2  {TMI-2),  the  NRC 
issued  NUREG-0737.  "Clarification  of 
TMI  Action  Plan  Requirements,"  in 
November  1980.  Generic  Letters  82-05 
and  82-10,  issued  on  March  17  and  May 
5,  1982,  respectively,  requested 
licensees  of  operating  power  reactors  to 
furnish  information  pertaining  to  thfeir 
implementation  of  specific  TMI  Action 
Plan  items  described  in  NUREG-0737. 
Orders  were  issued  to  licensees 
confirming  their  commitments  made  in 
response  to  the  generic  letters.  The 
Confirmatory  Order  that  was  issued  to 
IM  on  March  14,  1983,  required  the 
licensee  to  implement  and  maintain  the 
various  TMI  Action  Plan  Items, 
including  Item  II.F.l,  Attachment  6 
pertaining  to  monitoring  of  the 
hydrogen  concentration  in  the 
contairunent  following  a  safety 
injection. 

Significant  improvements  have  been 
achieved  since  the  TMI  accident  in  the 
areas  of  understanding  risks  associated 
with  nuclear  plant  operations  and 
developing  better  strategies  for 
managing  th^  response  to  potential 
severe  accidents  at  nuclear  power 
plants.  Recent  insights  pertaining  to 
plant  risks  and  severe  accident 
assessment  tools  have  led  the  NRC  staff 
to  conclude  that  some  TMI  Action  Plan 
items  can  be  revised  without  reducing, 
and  perhaps  enhancing,  the  ability  of 
licensees  to  respond  to  severe  accidents. 
The  NRC's  efforts  to  understand  the 
risks  associated  with  commercial 
nuclear  power  plant  operations  more 
effectively  and  to  reduce  unnecessary 
regulatory  burden  on  licensees  and  the 
public  have  prompted  the  NRC's 
decision  to  revise  the  post-TMI 
requirement  to  monitor  containment 
hydrogen  concentration. 

The  Confirmatory  Order  of  March  14, 
1983,  imposed  requirements  upon  the 
licensee  to  have  continuous  monitoring 
of  containment  hydrogen  concentration 
provided  in  the  control  room,  as 
described  by  TMI  Action  Plan  Item 
II.F.l,  Attachment  6.  Information  about 
hydrogen  concentration  supports  the 
licensee's  assessments  of  the  degree  of 
core  damage  and  whether  a  threat  to  the 
integrity  of  the  containment  may  be 
posed  by  hydrogen  gas  combustion.  TMI 
Action  Item  II.F.l.  Attachihent  6,  states: 

If  an  indication  is  not  available  at  all  times, 
*.     continuous  indication  and  recording  shall  be 
functioning  within  30  minutes  of  the 
initiation  of  safety  injection. 


This  requirement  to  have  monitoring 
of  the  hydrogen  concentration  in  the 
containment  within  30  minutes 
following  the  start  of  safety  injection  has 
defined  both  design  and  operating 
characteristics  for  hydrogen  monitoring 
systems  at  nuclear  power  plants  since 
the  implementation  of  NUREG-0737.  In 
addition,  the  technical  specifications  of 
most  nuclear  power  plants  and  NRC 
regulation  10  CFR  50.44.  "Standards  for 
combustible  gas  control  system  in  light- 
water-cooled  power  reactors."  require 
availability  of  hydrogen  monitors. 

By  letter  dated  December  22,  1999,  IM 
used  the  Oconee  and  Arkansas  Nuclear 
One  confirmatory  orders  of  November 
29,  1999.  and  September  28,  1998. 
respectively,  as  guidance  to  request 
relief  for  the  two  CNP  units  from  the 
requirement  to  have  indication  of 
hydrogen  concentration  in  the 
containment  within  30  minutes  of  the 
initiation  of  safety  injection. 
Specifically,  the  licensee  requested  that 
risk-informed  insights  be  used  to 
determine  the  fimctional  requirements 
for  monitoring  of  containment  hydrogen 
concentration  that  would  allow 
extending  the  monitoring  requirement 
to  more  than  30  minutes  following 
initiation  of  safety  injection.  The  basis 
for  this  request  was  that  the  additional 
time  would  allow  the  operators  to 
complete  their  initial  accident 
assessment  and  mitigation  duties  before 
redirecting  their  attention  to  the 
relatively  longer-term  recovery  actions, 
such  as  actuating  the  hydrogen 
recombiners,  that  are  not  needed  for  at 
least  24  hours. 

Based  on  the  staffs  evaluation  of  the 
justification  provided  by  the  licensee, 
and  improved  imderstanding  of  insights 
pertaining  to  plant  risks,  severe  accident 
assessment,  and  emergency  planning 
since  the  TMI-2  accident,  the  staff  has 
concluded  that  the  licensee's  request 
should  be  approved.  Giving  the  licensee 
the  flexibility  and  responsibility  for 
determining  the  appropriate  time  limit 
for  establishing  monitoring  of 
containment  hydrogen  concentration 
will  preclude  control  room  personnel 
from  being  distracted  from  various 
important  tasks  in  the  early  phases  of 
accident  mitigation,  while  allowing 
cognizant  personnel,  mostly  outside  the 
control  room,  to  be  aware  of  hydrogen 
concentration  based  on  a  risk-informed 
functional  assessment  at  a  reasonable 
time  following  an  accident.  Because  the 
appropriate  balance  between  control 
room  activities  and  longer-term 
management  of  the  response  to  severe 
accidents  can  best  be  determined  by  the 
licensee,  the  NRC  staff  has  determined 
that  the  licensee  may  elect  to  adopt  a 
risk-informed  functional  requirement  in 


lieu  of  the  current  30-minute  time  limit 
for  establishing  monitoring  of  the 
hydrogen  concentration  as  imposed  by 
the  Order  dated  March  14,  1983,  and  as 
described  by  TMI  Action  Item  II.F.l, 
Attachment' 6.  in  NUREG-0737.  The 
appropriate  functional  requirement  is  as 
follows: 

Procedures  shall  be  established  for 
ensuring  that  monitoring  of  hydrogen 
concentration  in  the  containment  atmosphere 
is  available  in  a  sufficiently  timely  manner  to 
support  the  implementation  of  the  Donald  C. 
Cook  Nuclear  Plant  Emergency  Plan  (and 
related  procedures)  and  related  activities 
such  as  guidance  for  severe  accident 
management.  Hydrogen  monitoring  will  be 
initiated  based  on:  (1)  the  appropriate 
priority  for  establishing  monitoring  of 
hydrogen  concentration  within  the 
containment  in  relation  to  other  activities  in 
the  control  room.  (2)  the  use  of  the 
monitoring  of  hydrogen  concentration  by 
decision  makers  for  severe  accident 
management  and  emergency  response,  and 
(3)  insights  from  experience  or  evaluation 
pertaining  to  possible  scenarios  that  result  in 
significant  generation  of  hydrogen  that  would 
be  indicative  of  core  damage  or  a  potential 
threat  to  the  integrity  of  the  containment 
building.  Affected  licensing  basis  documents 
and  other  related  documents  will  be 
appropriately  revised  and/or  updated  in 
accordance  with  applicable  NRC  regulations. 

.    The  licensee's  Post  Accident 
Monitoring  Instrumentation  Technical 
Specifications  and  10  CFR  50.44  require  ' 
the  licensee  to  maintain  the  ability  to 
monitor  hydrogen  concentration  in  the 
containment.  However,  the  details 
pertaining  to  design  and  manner  of 
operation  of  the  hydrogen  monitoring 
system  are  determined  by  the  licensee. 

m 

Accordingly,  pursuant  to  Sections 
103.  104b.  161b.  161i.  161o.  182.  and 
186  of  the  Atomic  Energy  Act  of  1954. 
as  amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Part  50,  IT  IS  HEREBY  ORDERED  that: 

NRC  License  Nos.  DPR-58  and  DPR- 
74  are  modified  as  follows: 

The  licensee  may  elect  to  either  maintain 
the  30-minute  time  limit  for  monitoring  of 
hydrogen  in  the  containment,  as  described  by 
TMI  Action  Plan  Item  II.Frl,  Attachment  6. 
in  NUREG-0737  and  required  by  the 
Confirmatory  Order  of  March  14,  1983,  or 
modify  the  time  limit  in  the  manner  specified 
in  Section  II  of  this  Order. 

The  Director.  Office  of  Nuclear 
Reactor  Regulation,  may,  in  writing, 
relax  or  rescind  any  of  the  above 
conditions  upon  demonstration  by  the 
licensee  of  good  cause. 

IV 

Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
licensee,  may  request  a  hearing  within 
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Dated  at  Rockjuille,  Maryland,  this  4th  day 
of  FebruaiT  200 ). 

For  the  Nucle  ir  Regulatory  Commission. 

Samuel  I.  Collii  s. 

Director,  Office 

Regulation. 

I  PR  Doc.  00-30*4  i 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Company,  et 
al.  (Millstone  Nuclear  Power  Station, 
Unit  3);  Order  Approving  Application 
Regarding  Proposed  Merger 
(Acquisition  of  CMP  Group,  Inc.,  by 
Energy  East  Corporation) 

I 

Northeast  Nuclear  Energy  Company  is 
authorized  to  act  as  agent  for  the  joint 
owners  of  the  Millstone  Nuclear  Power 
Station,  Unit  3  (Millstone  3),  and  has 
exclusive  responsibility  and  control 
over  the  physical  construction, 
operation,  and  maintenance  of  the 
facility  as  reflected  in  Facility  Operating 
License  No.  NPF-49.  Central  Maine 
Power  Company  (Central  Maine),  one  of 
the  joint  owners,  holds  a  2.5-percent 
possessory  interest  in  Millstone  3.  The 
U.S.  Nuclear  Regulatory  Commifsion 
(NRC)  issued  Facility  Operating  License 
No.  NPF-49  on  January  31, 1986, 
pursuant  to  Part  50  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR 
Part  50).  The  facility  is  located  in  New 
London  Coimty,  on  the  southern  coast 
of  the  State  of  Connecticut. 

U 

By  letter  dated  October  6,  1999, 
through  counsel,  Central  Maine 
informed  the  NRC  of  a  proposed  merger 
involving  the  acquisition  of  Central 
Maine's  parent,  CMP  Group,  Inc.  (CMP), 
by  Energy  East  Corporation  (Energy 
East).  Central  Maine  requested  that  the 
NRC  determine  that  the  proposed 
merger  and  acquisition  would  not,  in 
fact,  constitute  a  transfer  of  Facility 
Operating  License  NPF-49  for  Millstone 
3,  to  the  extent  held  by  Central  Maine 
in  regard  to  Central  Maine's  2.5-percent 
ownership  interest  in  Millstone  3. 
Central  Maine  also  requested  if  the  NRC 
does  find  that  the  proposed  acquisition 
of  CMP  would  constitute  an  indirect 
transfer  of  Facility  Operating  License 
NPF^9  to  the  extent  it  is  held  by 
Central  Maine,  that  the  NRC  consent  to 
the  indirect  transfer  of  Central  Maine's 
license  to  Energy  East.  The  NRC 
determined  that  «n  indirect  transfer  of 
the  license,  to  the  extent  that  it  is  held 
by  Central  Maine,  would  be  involved 
and  that  approval  pursuant  to  10  CFR 
50.80  would  be  required.  The  NRC 
informed  Central  Maine  of  this  decision 
in  a  letter  dated  November  15,  1999. 

m 

Central  Maine  is  an  electric  utility 
primarily  engaged  in  the  transmission, 
sale,  smd  distribution  of  electricity  in 


the  State  of  Maine  and  is  incorporated 
in  Maine.  CMP  holds  all  the  common 
stock  of  Central  Maine  and  also  is 
incorporated  in  the  State  of  Maine. 
Energy  East  is  an  investor-owned 
holding  company  incorporated  in  New 
York.  Through  its  subsidiaries.  Energy 
East  is  an  energy  delivery,  products,  and 
services  company  with  operations  in 
New  York  and  several  other 
northeastern  States. 

According  to  Central  Maine's  October 
6,  1999,  submittal  (the  "application"), 
on  June  14, 1999,  CMP  and  Energy  East 
signed  a  definitive  merger  agreement  for 
the  acquisition  of  CMP  by  Energy  East. 
To  accomplish  the  acquisition,  EE 
Merger  Corporation,  a  Maine 
corporation  that  is  a  wholly  owned 
subsidiary  of  Energy  East,  will  merge 
with  and  into  CMP,  with  CMP  being  the 
surviving  corporation.  Upon  completion 
of  the  merger,  CMP  will  become  a 
wholly  owned  subsidiary  of  Energy 
East,  with  Energy  East  acquiring  all  of 
CMP's  common  stock.  CMP  will 
continue  its  corporate  existence  under 
the  laws  of  the  State  of  Maine,  and  CMP 
will  continue  to  own  all  of  Central 
Maine's  common  stock.  The  application 
notes,  however,  that  in  the  event  that 
the  Securities  and  Exchange 
Commission  does  not  permit  Energy 
-East  to  maintain  CMP  as  an  intermediate 
holding  company.  Energy  East  plans  to 
hold  Central  Maine  directly. 

Whether  Central  Maine  becomes 
directly  or  indirectly  held  by  Energy 
East,  Central  Maine  will  continue  to 
hold  and  to  be  the  licensee  for  its  2.5- 
percent  ownership  interest  in  Millstone 
3.  In  the  case  of  either  direct  or  indirect 
ownership  by  Energy  East,  an  indirect 
transfer  of  the  license  to  the  extent  it  is 
held  by  Centraf  Maine  will  occiu-  as  a 
result  of  the  merger. 

Approval  of  the  indirect  license 
transfer  was  requested  pursuant  to  10 
CFR  50.80.  Notice  of  the  application  for 
approval  and  an  opportunity  for  a 
hearing  was  published  in  the  Federal 
Register  on  November  16,  1999  (64  FR 
62230).  No  hearing  requests  or  written 
comments  were  filed. 

Under  10  CFR  50.80,  no  license,  or 
any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  in  the  application 
and  other  information  before  the 
Commission,  the  NRC  staff  has 
determined  that  the  subject  merger  will 
not  affect  the  qualifications  of  Central 
Maine  to  hold  the  Millstone  3  license  to 
the  extent  currently  held,  and  that  the 
indirect  transfer  of  the  license,  to  the 
extent  effected  by  the  proposed  merger, 
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is  otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto,  subject  to  the 
conditions  set  forth  below.  The 
foregoing  fmdings  are  supported  by  a 
safety  evaluation  dated  February  4, 
2000. 

IV 

Accordingly,  piu-suant  to  Sections 
161b,  161i,  1610,  and  184  of  the  AEA, 
as  amended,  42  USC  §§  2201(b),  2201(i), 
2201(o),  and  2234;  and  10  CFR  50.80,  IT 
IS  HEREBY  ORDERED  that  the  license 
transfer  referenced  above  is  approved, 
subject  to  the  following  conditions: 

(1)  Central  Maine  shall  provide  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  a  copy  of  any  application,  at 
the  time  it  is  filed,  to  transfer  (excluding 
grants  of  security  interests  or  liens)  from 
Central  Maine  to  its  current  or  proposed 
direct  or  indirect  parent  or  to  any  other 
affiliated  company,  facilities  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  10 
percent  (10%)  of  Central  Maine's 
consolidated  net  utility  plant,  as 
recorded  on  Central  Maine's  books  of 
accoiuit. 

The  foregoing  condition  shall 
supersede  Condition  (1)  of  the  Order 
dated  June  2,  1998,  which  approved  the 
application  regarding  the  restructuring 
of  Central  Maine  by  establishment  of  a 
holding  company. 

(2)  Should  the  proposed  merger  of 
CMP  and  Energy  East  not  be  completed 
by  January  30,  2001,  this  Order  shall 
become  null  and  void,  provided, 
however,  on  application  and  for  good 
cause  shown,  such  date  may  be 
extended. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
Order,  see  the  application  dated  October 
6,  1999,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  http:// 
www.nrc.gov. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
Samuel }.  Collins, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  00-3093  Filed  2-9-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-263] 

Northern  States  Power  Company, 
Monticello  Nuclear  Generating  Plant; 
Notice  of  Consideration  of  Approval  of 
Transfer  of  Facility  Operating  License 
and  Conforming  Amendment,  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  License 
No.  DPR-22  for  the  Monticello  Nuclear 
Generating  Plant  currently  held  by 
Northern  States  Power  Company  (NSP) 
as  owner  and  licensed  operator  of 
Monticello.  The  transfer  would  be  to  a 
newly  formed  company  (referred  to 
herein  as  "New  NSP").  The  Commission 
is  also  considering  amending  the  license 
for  administrative  purposes  to  reflect 
the  proposed  transfer. 

By  application  dated  October  29. 
1999,  the  Commission  was  informed 
that  NSP  entered  into  an  agreement  on 
March  24,  1999,  to  merge  with  New 
Centiuy  Energies,  Inc.  (NCE).  Under  the 
agreement,  NCE  will  be  merged  with 
and  into  NSP,  which  will  be  renamed 
Xcel  Energy,  Inc.  (Xcel).  At  the  time  of 
the  merger,  NSP  will  transfer  all  of  its 
existing  electric  and  natural  gas  utility 
facihties  and  responsibility  and  control 
over  operations  to  New  NSP,  which  will 
be  a  wholly  owned  subsidiary  of  Xcel. 
New  NSP  would  assiune  title  to  the 
facilities  following  approval  of  the 
proposed  license  transfer,  and  would 
become  responsible  for  the  operation, 
maintenance,  and  eventual 
decommissioning  of  Monticello.  No 
physical  changes  to  the  facility  or 
operational  changes  other  than  the 
transfer  of  operating  authority  to  New 
NSP  are  being  proposed  in  the 
application. 

The  proposed  amendment  would  add 
a  footnote  to  the  license  to  reflect  its 
transfer  from  NSP  to  the  newly  formed, 
wholly  owned  subsidiary. 

Pursuant  to  10  CFR  50.80,  no  Ucense, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 


Before  issuance  of  the  proposed 
conforming  license  amendment,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
doq#  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 
The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  March  1,  2000,  any  person  whose 
interest  may  be  affected  h^  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "PubUc 
Notification.  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  AppUcations,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306. 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308fb).  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2) 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Jay  Silberg,  Esq..  counsel  for  NSP, 
at  Shaw,  Pittman,  Potts,  and 
Trowbridge.  2300  N  Street.  NW. 
Washington,  DC  20037  (tel:  202-663- 
8063;  fax:  202-663-8007;  e-mail: 
jay.silberg@shawpittman.com);  and  the 
General  Counsel,  U.S.  Nuclear 
Regulator}'  Conunission,  Washington. 
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DC  20555  (e-m  lil  address  for  filings 
regarding  license  transfer  cases  only: 
OGCLT@NRC.(  ov);  and  the  Secretary  of 
the  Commissio  i,  U.S.  Nuclear 
Regulatory  Corunission.  Washington, 
DC  20555-000  [,  Attention:  Rulemakings 
and  Adjudicati  ons  Staff,  in  accordance 
with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  ar  denying  a  hearing 
request  or  intei  vention  petition, 
designating  th«  issues  for  any  hearing 
that  will  be  hel  d  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  s(  rved  on  the  parties  to  the 
hearing. 

As  an  altemi  itive  to  requests  for 
hearing  and  pe  titions  to  intervene,  by 
March  13,  200(1,  persons  may  submit 
written  comm«  nts  regarding  the  license 
transfer  applicition,  as  provided  for  in 
10  CFR  2.1305  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  commen  s,  but  such  comments 
will  not  other\  rise  constitute  part  of  the 
decisional  recdrd.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-OOOJl,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
October  29, 19B9,  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  accessible*  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  t  le  NRC  Web  site  (http:/ 
/www.nrc.gov  . 

Dated  at  Rock  /Me.  Maryland  this  7tfa  day 
of  February  200 ». 
For  the  Nucle  ir  Regulatory  Commission. 

Claudia  M.  Crai  g, 

Chief.  Section  P  -oject  Directorate  III,  Division 
of  Licensing  Pro  ect  Management,  Office  of 
Nuclear Reactoi  Regulation. 
(FR  Doc.  00-301  6  Filed  2-9-00;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-282;  50-306;  72-10] 

Norttiem  States  Power  Company 
Prairie  Island  Nuclear  Generating 
Plant,  Units  1  and  2,  and  Prairie  Island 
Independent  Spent  FusI  Storage 
Installation;  Notice  of  Consideration  of 
Approval  of  Transfer  of  Facility 
Operating  Licenses  and  Materials 
License  and  Conforming  Amendment, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  and  10  CFR  72.50 
approving  the  transfer  of  Facility 
Operating  Licenses  Nos.  DPR-42  and 
DPR-60  for  the  Prairie  Island  Nuclear 
Generating  Plant,  Units  1  and  2,  and 
Materials  License  No.  SNM-2506  for  the 
Prairie  Island  Independent  Spent  Fuel 
Storage  Installation  (ISFSI)  currently 
held  by  Northern  States  Power 
Company  (NSP),  as  owner  and  licensed 
operator  of  Prairie  Island,  Units  1  and  2, 
and  Prairie  Island  ISFSI.  The  transfer 
would  be  to  a  newly  formed  company 
(referred  to  herein  as  "New  NSP").  The 
Commission  is  also  considering 
amending  the  licenses  for 
administrative  purposes  to  reflect  the 
proposed  transfer. 

By  application  dated  October  29, 
1999,  the  Commission  was  informed 
that  Northern  States  Power  Company 
entered  into  an  agreement  on  March  24, 
1999,  to  merge  with  New  Centiuy 
Energies,  Inc.  (NCE).  Under  the 
agreement,  NCE  will  be  merged  with 
and  into  NSP,  which  will  be  renamed 
Xcel  Energy,  Inc.  At  the  time  of  the 
merger,  NSP  will  transfer  all  of  its 
existing  electric  and  natural  gas  utility 
facihties  and  responsibility  and  control 
over  operations  to  New  NSP.  New  NSP 
would  assume  title  to  the  facilities 
following  approval  of  the  proposed 
license  transfers,  and  would  become 
responsible  for  the  operation, 
maintenance,  and  eventual 
decommissioning  of  Prairie  Island, 
Units  1  and  2,  and  Prairie  Island  ISFSI. 
No  physical  changes  to  the  Prairie 
Island.  Units  1  and  2,  or  Prairie  Island 
ISFSI  facilities  or  operational  changes 
other  than  the  transfer  of  operating 
authority  to  New  NSP  are  being 
proposed  in  the  application. 

Tne  proposed  amendment  would  add 
a  footnote  to  the  licenses  to  reflect  their 
transfer  from  NSP  to  the  newly  formed, 
wholly  owned  subsidiary. 

Piirsuant  to  10  CFR  50.80  and  10  CFR 
72.50,  no  license,  or  any  right 
thereunder,  shall  be  transferred,  directly 
or  indirectly,  through  transfer  of  control 


of  the  license,  imless  the  Commission 
shall  give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendment,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  or  the 
license  of  an  independent  spent  fuel 
storage  installation  which  does  no  more 
than  conform  the  license  to  reflect  the 
transfer  action,  involves  respectively, 
"no  significant  hazards  consideration" 
or  "no  genuine  issue  as  to  whether  the 
health  and  safety  of  the  public  will  be 
significantly  affected."  No  contrary 
determination  has  been  made  with 
respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determinations  reflected  in  10 
CFR  2.1315.  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  March  1,  2000,  any  person  whose 
interest  may  be  affected  by  the 
Conunission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordemce 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  AppUcations,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  iinless  good  cause  for  failure 
to  file  on  time  is  established.  In 
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addition,  an  untimely  request  or 
petition  shoidd  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Jay  Silberg,  Esq.,  coimsel  for  NSP, 
at  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037  (tel:  202-663- 
8063;  fax:  202-663-8007;  e-mail: 
jay.silberg@shawpittman.com);  and  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  (e-mail  address  for  Blings 
regarding  license  transfer  cases  only: 
OGCLT@NRC.gov);  and  the  Secretary  of 
the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  in  accordance 
with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
March  13,  2000,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  ^.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  shoidd  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
October  29, 1999,  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site 
(http://www.nrc.gov). 

Dated  at  Rockville,  Maryland  this  7th  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
Claudia  M.  Craig, 

Chief,  Section  Project  Directorate  HI,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation . 

(FR  Doc.  00-3097  Filed  2-9-00;  8:45  am] 

BH.UNG  CODE  TSSO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 


AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  February  7.  14,  21,  and 

28,  2000. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Week  of  February  7 

Tuesday,  February  8 

9:30  a.m. 
Discussion  of  Nuclear  Issues  in  the 
Former  Soviet  Union  (Closed-Ex.  1 
&9) 

Wednesday,  February  9 

10:00  a.m. 
Briefing  on  Status  of  Research 
Programs,  Performance,  and  Plans 
(Including  Status  of  Thermo- 
Hydraulics)  (Public  Meeting) 
(Contact:  Jocelyn  Mitchell,  301- 
415-5289) 

Thursday,  February  10 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 
a:  INTERNATIONAL  URANIUM 
(USA)  CORP.  Commission  Review 
of  LBP-99-5  (Contact:  Ken  Hart, 
301^15-1659) 

9:30  a.m. 
Briefing  on  Status  of  CFO  Programs, 
Performance,  and  Plans  (Public 
Meeting)  (Contact:  Lars  Solander, 
301-415-6080) 

Friday,  February  1 1 

9:30  a.m. 
Briefing  on  Status  of  NMSS  Programs, 
Performance,  and  Plans  (Public 
Meeting)  (Contact:  Claudia  Seelig, 
301-415-7243) 

Week  of  February  14 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  February  14. 

Week  of  February  21— Tentative 

Tuesday,  February  22 

9:00  a.m. 
Briefing  on  Threat  Environment 
Assessment  (Closed-Ex.  1) 
11:00  a.m. 
Briefing  by  the  Executive  Branch 
(Closed-Ex.  1) 

Wednesday,  February  23 

8:55  a.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 


9:00  a.m. 
Briefing  on  Status  of  Spent  Fuel 
Projects  (Public  Meeting)  (Contact: 
William  Brach,  301-415-8500) 

10:45  a.m. 


Discussion  of  Intragovemmental 
Issues  (Closed-Ex.  9) 

Week  of  February  28 — Tentative 

Tuesday,  February  29,  2000 

1:30  p.m. 
Briefing  on  Draft  50.59  Regulatory 
Guide  (Public  Meeting)  (Contact: 
Eileen  McKenna,  301-415-2189) 

Wednesday,  March  1,  2000 

9:00  a.m. 
Briefing  on  Improvements  in  the  Plant 
Assessment  Process  (Public 
Meeting)  (Contact:  Bill  Dean,  301- 
415-1257) 

Thursday,  March  2,  2000 

9:25  a.m. 
Affirmation/Discussion  and  Vote 
(Public  Meeting)  (If  needed) 
9:30  a.m. 
Meeting  with  ACRS  on  Risk  Informing 
Part  50  (Public  Meeting)  (Contact: 
John  Larkins,  301-415-7360) 

Friday,  March  3,  2000 

9:30  a.m. 
Briefing  on  Calvert  Clifis  License 
Renewal  (Public  Meeting)  (Contact: 
Chris  Grimes.  301-415-1183) 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INTORMATION: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wiah@nrc.gov  or 
dkw@nrc.gov. 

Dated:  February  4,  2000. 
WUiiam  M.  HiU,  Jr., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

|FR  Doc.  00-3192  Filed  2-8-00;  12:20  pm] 
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NUCLEAR  RBGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  [This  series  has  been 
developed  to  ilescribe  and  make 
available  to  the  public  such  information 
as  methods  aoceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission'^  regulations,  techniques 
used  by  the  st^  in  evaluating  specific 
problems  or  pbstulated  accidents,  and 
data  needed  ^  the  staff  in  its  review  of 
applications  fpr  permits  and  licenses. 

Regulatory  Guide  1.180,  "Guidelines 
for  Evaluating  Electromagnetic  and 
Radio-Frequelcy  Interference  in  Safety- 
Related  bistnunentation  and  Control 
Systems,"  endorses  design,  installation, 
and  testing  practices  acceptable  to  the 
NRC  staff  for  addressing  the  effects  of 
electromagnet  ic  interference,  radio- 
frequency  int«  rference,  and  power 
surges  on  safe  y-related  instnmientation 
and  control  sy  stems  in  a  nuclear  power 
plant.  The  guide  endorses,  with  certain 
conditions,  th  3  design  and  installation 
practices  described  in  the  Institute  of 
Electrical  and  Electronics  Engineers 
standard,  WEi  Std  1050-1996,  "IEEE 
Guide  for  Instrumentation  and  Control 
Equipment  Grounding  in  Generating 
Stations."  Electromagnetic  compatibility 
testing  practices  from  military  and 
commercial  standards  are  endorsed  to 
address  electromagnetic  emissions, 
electromagnetic  and  radio-frequency 
interference  ii^ununity,  and  power  surge 
withstand  capkbility. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currenuy  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
Public  Electronic  Reading  Room  at 
<www.nrc.goT>.  Single  copies  of 
regulatory  guides  may  be  obtained  free 
of  charge  by  writing  the  Reproduction 
and  Distribution  Services  Section,  U.S. 
Nuclear  Regumtory  Commission, 
Washington.  DC  20555-0001,  or  by  fax 
to  (301)  415-^89,  or  by  email  to 
<DISTRIBUTlpN@NRC.GOV>.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Ser\ice 
on  a  standing  order  basis.  Details  on  this 
service  may  b#  obtained  by  writing 
NTIS.  5285  Pffll  Royal  Road. 


Springfield,  VA  22161.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 
Director,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  00-3092  Filed  2-9-O0;  8:45  am] 
BILUNG  CODE  7S90-01-P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Employee  Representative's 
Status  and  Compensation  Reports;  0MB 
3220-0014. 

Under  Section  1(b)(1)  of  the  Raihoad 
Retirement  Act  (RRA),  the  term 
"employee"  includes  an  individual  who 
is  an  employee  representative.  As 
defined  in  Section  1(c)  of  the  RRA,  an 
employee  representative  is  an  officer  or 
official  representative  of  a  railway  labor 
organization  other  than  a  labor 
organization  included  in  the  term 
"employer,"  as  defined  in  the  RRA,  who 
before  or  after  August  29,  1935,  was  in 
the  service  of  an  employer  under  the 
RRA  and  who  is  duly  authorized  and 
designated  to  represent  employees  in 
accordance  with  the  Railway  Labor  Act, 
or,  any  individual  who  is  regularly 
assigned  to  or  regularly  employed  by 
such  officer  or  official  representative  in 
connection  with  the  duties  of  his  or  her 
office.  The  requirements  relating  to  the 
application  for  employee  representative 


status  and  the  periodic  reporting  of  the 
compensation  resulting  from  such  status 
is  contained  in  20  CFR  209.10. 

The  RRB  utilizes  Forms  DC-2a, 
Employee  Representative's  Status 
Report,  and  DC-2,  Employee 
Representative's  Report  of 
Compensation  to  obtain  the  information 
needed  to  determine  employee 
representative  status  and  to  maintain  a 
record  of  creditable  service  and 
compensation  resulting  from  such 
status.  Completion  is  required  to  obtain 
or  retain  a  benefit.  One  response  is 
requested  of  each  respondent. 

Minor  editorial  chcmges  are  proposed 
to  Form  DC-2a  and  Form  DC-2.  The 
completion  time  for  Form  DC-2  is 
estimated  at  30  minutes  per  response. 
The  RRB  estimates  that  approximately 
65  Form  DC-2's  are  received  aimually. 
The  RRB  estimates  that  less  than  10 
Form  DC-2a's  are  received  annually. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  cedl  the  RRB  . 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago. 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  00-3128  Filed  2-9-00;  8:45  am] 

BILLING  CODE  790S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  for  Public  Comment 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  D.C.  20549. 

Extension:  Rule  6e-2.  SEC  File  No.  270- 
177.  OMB  Control  No.  3235-0177. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  the 
following  summary  of  collection  for 
public  comment. 

Rule  6e-2  [17  CFR  270.6e-2]  under 
the  Investment  Company  Act  of  1940 
("Act")  is  an  exemptive  rule  which 
permits  separate  accounts,  formed  by 
life  insurance  companies,  to  fund 
certain  variable  life  insurance  products. 
The  rule  exempts  such  separate 
accounts  from  the  registration 
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requirements  under  the  Act,  among 
others,  on  ccmdition  that  they  comply 
with  all  but  certain  designated 
provisions  of  the  Act  and  meet  the  other 
requirements  of  the  rule.  The  rule  sets 
forth  several  information  collection 
requirements. 

Rule  6e-2  provides  a  separate  account 
with  an  exemption  from  the  registration 
provisions  of  section  8  of  the  Act  if  the 
accoimt  files  with  the  Commission  Form 
N-6EI-1,  a  notification  of  claim  of 
exemption. 

The  rule  also  exempts  a  separate 
accoiuit  from  a  number  of  other  sections 
of  the  Act,  provided  that  the  separate 
account  makes  certain  disclosure  in  its 
registration  statements,  reports  to 
contractholders,  proxy  solicitations,  and 
submissions  to  state  regulatory 
authorities,  as  prescribed  by  the  rule. 

Paragraph  (b)(9)  of  Rule  6e-2  provides 
an  exemption  from  the  requirements  of 
section  17(f)  of  the  Act  and  imposes  a 
reporting  burden  and  certain  other 
conditions.  Section  17(f)  requires  that 
every  registered  management  company 
meet  various  custody  requirements  for 
its  seciuities  and  similar  investments. 
Paragraph  (b)(9)  applies  only  to 
management  accoimts  that  offer  life 
insurance  contracts  subject  to  Rule  6e- 
2. 

Since  1997,  there  have  been  no  filings 
under  paragraph  (b)(9)  of  Rule  6e-2  by 
management  accoimts.  Fvuther,  all 
variable  life  separate  accounts  that  have 
filed  post-effective  amendments  to  their 
registration  statements  diuing  this 
period  have  been  structiu^d  as  imit 
investment  trusts  and  thus  have  not 
been  subject  to  the  requirements  of 
paragraph  (b)(9)  of  the  rule.  Therefore, 
since  1997,  there  has  been  no  cost  or 
burden  to  the  industry  regarding  the 
information  collection  requirements  of 
paragraph  (b)(9)  of  Rule  6e-2. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accm-acy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 


Director,  Office  of  hiformation 
Technology,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  N.W. 
Washington,  D.C.  20549. 

Dated:  February  3,  2000. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-3032  Filed  2-&-00:  8:45  am) 

BttJJNG  CODE  801IM>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Release  No. 
24278:812-11562] 

First  American  Investment  Funds,  Inc., 
et  al.;  Notice  of  Application 

February  4,  2000. 

AGENCY:  Securities  and  Exchange 
Conunission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
sections  6(c),  10(f),  and  17(b)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  sections 
10(f)  and  17(a)(1)  of  the  Act. 

SUMMARY  OF  THE  APPUCATION:  The 

requested  order  would  permit  certain 
registered  management  investment 
companies  to  purchase  certain  securities 
from  an  affiliated  underwriter  and 
through  group  orders  placed  with  an 
underwriting  syndicate  that  includes 
the  affiliated  underwriter. 

APPLICANT:  First  American  Investment 
Funds,  Inc.  ("FAIF");  Minnesota 
Mimicipal  Income  Portfolio,  Inc.; 
Minnesota  Municipal  Term  Trust,  Inc.; 
Minnesota  Municipal  Term  Trust,  Inc- 
II.;  U.S.  Bank  National  Association 
("U.S.  Bank");  and  U.S.  Bancorp  Piper 
Jaffray  Inc.  ("Piper  Jaffiay"). 
RUNG  DATES:  The  application  was  filed 
on  April  2,  1999  and  was  amended  on 
December  22,  1999.  Applicants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
in  this  notice,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  29,  2000  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 


notification  by  writing  to  the 
Commission's  Secretary. 
AOOHESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants,  c/o  James  D.  Alt,  Esq., 
Dorsey  &  Whitney  LLP,  220  South  Sixth 
Street,  Minneapolis.  MN  55402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  H.  Graham,  Senior  Counsel,  at 
(202)  942-0583,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  N.W.,  Washington.  DC. 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  FAIF  is  an  open-end  management 
investment  company  registered  under 
the  Act.  FAIF  offers  its  shares  in  several 
series,  including  the  Minnesota 
Intermediate  Tax  Free  Fund  and  the 
Minnesota  Tax  Free  Fund.  Minnesota 
Municipal  Income  Portfolio,  Inc., 
Minnesota  Municipal  Term  Trust,  Inc., 
and  Minnesota  Municipal  Term  Trust, 
Inc.-D  are  closed-end  management 
investment  companies  registered  under 
the  Act.  The  two  named  series  of  FAIF. 
together  with  the  three  closed-end 
investment  companies,  collectively  are 
referred  to  in  this  notice  as  the  "Funds." 
The  Funds  invest  primarily  in  debt 
seciuities  of  the  State  of  Minnesota,  its 
political  subdivisions,  authorities, 
agencies,  instrumentalities  and 
corporations,  the  interest  on  which  is 
exempt  from  federal  and  Minnesota 
personal  income  taxes  ("Minnesota  Tax- 
Excempt  Securities"). 

2.  U.S.  Bank,  which  is  exempt  from 
registration  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act")  pursuant  to 
section  202(a)(ll)  of  the  Advisers  Act, 
serves  as  investment  adviser  to  each 
Fund.  U.S.  Bank  is  a  wholly-owned 
subsidiary  of  U.S.  Bancorp. 

3.  Piper  Jaffray,  a  registered  broker- 
dealer  and  investment  banking  firm,  is 
a  wholly-owned  indirect  subsidiary  of 
U.S.  Bancorp.  Applicants  state  that 
Piper  Jaffray  is  one  of  the  leading 
imderwriters  of  most  types  of  Minnesota 
Tax-Exempt  Securities  based  on  both 
dollar  volume  and  number  of  new 
issues.  In  1998,1'iper  Jaffiay  served  as 
underwriter  of  approximately  $2.4 
billion  in  principal  amount  of 
Minnesota  Tax-Exempt  Securities. 
According  to  applicants,  this  amount 
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represented  ap  proximately  46%  of  the 
total  dollar  aiqount,  and  approximately 
24%  of  the  tot*l  number,  of  new  issues 
of  Minnesota  Tax-Exempt  Securities 
during  that  yei  ir. 

4.  Applicants  request  relief  under 
section  10(f)  fnom  section  10(f)  and 
under  section^6(c)  and  17(b)  from 
section  17(a)(ip  to  permit  the  Fimds  to 
purchase  Minnesota  Tax-Exempt 
Securities  fron^  Piper  Jaffray,  when 
Piper  Jaffray  i^  the  sole  underwriter  of 
these  seciirities  or  these  securities  are 
unavailable  in  m  other  members  of  an 
underwriting  syndicate.  Applicants  also 
request  relief  under  these  sections  to 
permit  the  Fudds  to  purchase  Minnesota 
Tax-Exempt  Securities  through  group 
orders  placed  with  an  underwriting 
syndicate  of  which  Piper  Jaftay  is  a 
member. '  The  requested  order  would 
not  permit  transactions  between  Piper 
Jaffray  and  the  Funds  in  other  securities 
or  in  Minnesolja  Tax-Exempt  Securities 
sold  in  the  secondary  market. 

5.  Applicants  request  that  any  relief 
granted  pursuant  to  the  application  also 
apply  to  all  current  and  future  series  of 
FAIF  and  to  ai^y  other  registered 
management  investment  companies 
organized  in  the  future  that  are  advised 
or  subadvised  by  U.S.  Bank  (or  a  person 
controlling,  controlled  by,  or  under 
conunon  control  with  U.S.  Bank)  and 
that  invest  prii  aarily  in  Minnesota  Tax- 
Exempt  Seciuiaes  (collectively,  "Future 
Funds"). 2 

Applicants'  he  ;al  Analysis 

1.  Section  l(](f)  of  the  Act,  in  relevant 
part,  prohibits  a  registered  investment 
company  from  purchasing  seciirities 
from  an  under^iting  syndicate  in 
which  an  aftili^ted  person  of  the 
company's  investment  adviser  acts  as  a 
principal  underwriter.  Under  section 
2(a)(3)  of  the  AJct,  Piper  Jaffray  is  an 
affiliated  person  of  U.S.  Bank  because 
both  entities  aije  under  the  control  of 
U.S.  Bancorp. 

2.  Section  IC  (f)  further  provides  that 
the  Commission,  by  rule  or  order,  may 
exempt  any  transaction  or  class  of 
transactions  frt»m  section  10(f)  to  the 
exempt  that  th » exemption  is  consistent 
with  the  prote(  tion  of  investors.  Rule 
lOf-3  under  thp  Act  permits  a  registered 
investment  coi  apany  to  make  purchases 
otherwise  prohibited  by  section  10(f) 
under  certain  ( onditions.  Under  the 
rule,  the  comp  my  may  not  purchase  the 


'  A  group  order 
members  of  an  und  srwriting 
proportion  to 

'Each  Fund  that 
requested  order  is 
Future  Fund  that 
do  so  only  in  comi 
conditions  of  the 


an  order  that  is  allocated  to  all 
syndicate  in 
participations, 
currently  intends  to  rely  on  the 
lamed  as  an  applicant.  Any 

on  the  requested  relief  will 
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their  relative  i 
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securities  being  offered  directly  or 
indirectly  from  its  affiliated 
underwriter,  and  purchases  of 
municipal  securities  may  not  be 
designated  as  group  sales  or  otherwise 
allocated  to  the  account  of  the  affiliated 
underwriter. 

3.  Section  17(a)(1)  of  the  Act,  in 
relevant  part,  prohibits  an  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  such 
person,  acting  as  principal,  from  selling 
securities  to  the  investment  company. 
Under  section  17(b)  of  the  Act,  the 
Commission  will  exempt  a  transaction 
from  the  provisions  of  section  1 7(a)  if  it 
frnds  that  the  terms  of  the  proposed 
transaction  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  the  registered  investment 
company  and  the  general  piuposes  of 
the  Act.  Section  6(c)  of  the  Act,  in 
relevant  part,  permits  the  Commission 
to  exempt  any  transaction  or  class  of 
transactions  from  any  provision  of  the 
Act  if,  and  to  the  extent  that,  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

4.  Applicants  assert  that  the  supply  of 
newly-issued  Minnesota  Tax-Exempt 
Securities  has  remained  relatively  stable 
over  the  past  several  years,  while  the 
demand  for  these  securities  has  been 
increasing.  Applicants  state  that,  in 
their  experience,  group  orders  generally 
are  given  priority  over  designated  order-; 
and  member  orders  in  imderwritings  of 
Minnesota  Tax-Exempt  Sectirities.'  Due 
to  the  priority  given  to  group  orders,  the 
Funds  may  not  be  able  to  purchase 
Minnesota  Tax-Exempt  Securities 
through  designated  orders  or  member 
orders  in  an  offering  that  is 
oversubscribed.  Applicants  assert  that 
the  Funds  therefore  may  be  precluded 
from  making  purchases  in  any 
oversubscribed  offering  where  Piper 
Jaffiay  is  a  member  of  the  underwriting 
syndicate.  As  noted  above,  applicants 
assert  that  Piper  Jaffray  is  one  of  the 
leading  tmderwriters  of  most  types  of 
Miimesota  Tax-Exempt  Seciuities. 

5.  Applicants  assert  that  the  Fimds  are 
largely  dependent  upon  the  new  issue 
market  for  Minnesota  Tax-Exempt 
Securities  in  order  to  meet  their 
portfolio  needs.  According  to 
applicants,  the  availability  of  Minnesota 


'  In  a  designated  order,  the  purchaser  designates 
one  or  more  syndicate  members  to  receive  the  credit 
for  sale.  In  a  member  order,  the  purchaser  places 
an  order  directly  with  a  member  of  the  syndicate 
that  retains  that  portion  of  the  commission  not 
retained  by  the  manager. 


Tax-Exempt  Seciuities  in  the  secondary 
market  is  impredictable  because,  among 
other  reasons,  a  substantial  portion  of 
these  securities  are  held  to  maturity  by 
their  original  piuchasers.  Applicants 
also  assert  that  prices  may  be  higher  in 
the  secondary  market  because  of  dealer 
markups  and,  because  secondary  market 
purchases  are  often  made  at  a  discoimt 
to  par,  a  portion  of  the  return  on  the 
securities  purchased  may  be  treated  as 
taxable  income. 

6.  Applicants  state  that  permitting  the 
Funds  to  buy  Minnesota  Tax-Exempt 
Securities  directly  from  Piper  Jaffray 
when  the  securities  are  unavailable  from 
another  underwriter,  or  through  group 
orders  when  Piper  Jaffray  is  a  member 
of  the  imderwriting  syndicate  for  the 
securities,  would  benefit  the 
shareholders  of  the  Funds  by  providing 
the  Funds  with  adequate  access  to  the 
new  issue  market  for  Minnesota  Tax- 
Exempt  Securities.  Applicants  assert 
that,  as  a  condition  to  the  requested 
relief,  the  Fimds,  together  vnth  all  other 
persons  for  whom  U.S.  Bank  and  its 
affiliates  have  investment  discretion 
(collectively,  "Related  Purchasers") 
would  be  prohibited  from  purchasing  a 
majority  or  more  of  any  class  of  an  issue 
of  Minnesota  Tax-Exempt  Securities 
when  Piper  Jaffray  is  an  underwriter  of 
the  securities.  This  condition  would 
operate  in  addition  to  the  requirement 
in  rule  10f-3(b)(7)(i)  that  the  aggregate 
amoimt  of  securities  of  any  class  of 
Minnesota  Tax-Exempt  Securities 
purchased  by  the  Fimds,  together  with 
all  other  investment  companies  advised 
by  U.S.  Bank,  may  not  exceed  25%  of 
the  principal  amount  of  the  offering  of 
that  class.  According  to  applicants, 
these  two  requirements  would  protect 
the  Funds  against  the  dumping  of 
unmarketable  securities. 

7.  Applicants  note  that,  as  a  further 
condition  to  the  requested  relief,  the 
aggregate  value  of  Minnesota  Tax- 
Exempt  Securities  held  by  a  fund  and 
acquired  pursuant  to  the  order  may  not 
exceed  50%  of  the  Fund's  total  net 
assets.  According  to  applicants,  this 
condition  should  ensure  that  no  Fund  is 
operated  primarily  as  a  vehicle  for 
purchasing  securities  in  transactions 
permitted  by  the  order.  Applicants  state 
that  the  order  also  would  be 
conditioned  on  certain  procedural 
safegueu'ds  designed  to  protect  the 
independence  of  U.S.  Bank  in  making 
investment  decisions  on  behalf  of  the 
Funds  and  to  ensure  appropriate 
oversight  of  all  transactions  effected  in 
reliance  on  the  order.  Applicants  further 
state  that  the  requested  order  meets  the 
standards  for  relief  set  forth  in  sections 
6(c),  10(f),  and  17(b)  of  the  Act. 
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Applicant's  Conditions 

Applicants  agree  that  the  order  will  be 
subject  to  the  following  conditions: 

1.  Transactions  effected  pursuant  to 
the  order  will  be  effected  in  accordance 
with  all  of  the  provisions  of  rule  lOf-3, 
other  than  paragraph  (b)(8).  At  least  a 
majority  of  any  class  of  an  issue  of 
Minnesota  Tax-Exempt  Securities 
purchased  piusuant  to  the  order  must  be 
purchased  by  persons  who  are  not 
Related  Purchasers.  If  the  aggregate 
niunber  of  securities  the  Related 
Purchasers  wish  to  acquire  exceeds  the 
permitted  amount,  the  secxuities 
acquired  will  be  allocated  to  each 
Related  Purchaser  in  the  proportion  that 
the  number  of  seciuities  Uiat  such 
Related  Purchaser  wishes  to  acquire 
bears  to  the  total  number  of  securities 
that  all  Related  Purchasers  wish  to 
acquire. 

2.  Purchases  of  Minnesota  Tax- 
Exempt  Securities  directly  from  Piper 
Jaffi-ay  or  from  a  syndicate  manager  of 
an  xmderwriting  syndicate  of  which 
Piper  Jaffray  is  a  member  when  the 
purchases  are  designated  as  group  sales 
may  be  effected  only  in  Minnesota  Tax- 
Exempt  Seciuities  that,  at  the  time  of 
pvuchase,  have  one  of  the  following 
investment  grade  ratings  from  at  least 
one  nationally  recognized  statistical 
rating  organization:  (i)  One  of  the  two 
highest  investment  grade  ratings  in  the 
case  of  securities  with  remaining 
maturities  of  one  year  or  less,  or  (ii)  one 
of  the  three  highest  investment  grade 
ratings  in  the  case  of  securities  with 
remaining  matiuities  greater  than  one 
year. 

3.  Piirchases  of  Minnesota  Tax- 
Exempt  Seciuities  directly  from  Piper 
Jaffray  or  from  a  syndicate  memager  of 
an  underwriting  syndicate  of  which 
Piper  Jaffray  is  a  member  when  the 
purchases  are  designated  as  group  sales 
will  be  limited  so  that  no  such 
transaction  will  be  effected  if,  as  a 
result,  the  aggregate  value  of  Minnesota 
Tax-Exempt  Securities  held  by  a  Fund 
and  acquired  pursuant  to  the  order 
would  exceed  50%  of  the  total  net  assets 
of  that  Fund. 

4.  Purchases  of  Miimesota  Tax- 
Exempt  Securities  directly  from  Piper 
Jaftay  or  from  a  syndicate  manager  of 
an  underwriting  syndicate  of  which 
Piper  Jaffray  is  a  member  when  the 
purchases  are  designated  as  group  sales 
will  be  effected  only  when  the 
Minnesota  Tax-Exempt  Securities  to  be 
acquired  are  otherwise  unavailable  for 
purchase.  If  Piper  Jaffray  is  the  sole 
underwriter  of  the  securities,  this 
condition  is  automatically  fulfilled 
because  there  is  no  other  potential 
seller.  When  Piper  Jaffray  is  a  member 


of  an  underwriting  syndicate,  U.S.  Bank 
will  observe  the  following  procedures  to 
determine  when  the  securities  are 
unavailable  from  other  members  of  the 
syndicate.  Initially,  U.S.  Bank  will 
determine  the  aggregate  number  of 
securities  that  the  Related  Purchasers 
wish  to  acquire.  Next,  U.S.  Bank  will 
attempt  to  purchase  asonuch  of  this 
number  as  possible  from  members  of  the 
syndicate  other  than  Piper  Jaffray.  After 
acquiring  as  many  securities  as  possible 
from  such  other  members,  U.S.  Bank 
will  attempt  to  purchase  fi«m  Piper 
Jaffray  the  number  of  securities  that  the 
Related  Purchasers  wish  to  acquire  and 
have  been  unable  to  obtain  from  such 
other  members.  The  securities  acquired 
from  such  other  members  will  be 
allocated  first  to  the  Funds  to  the  extent 
of  the  number  of  securities  the  Funds 
wish  to  acquire,  or  the  number  of 
securities  the  Funds  are  entided  to 
acquire  based  upon  the  relative  needs  of 
the  Related  F*urchasers  and  the  total 
number  of  securities  purchased  from 
such  other  members  and  from  Piper 
Jaffiray,  whichever  is  less. 

5.  When  the  Funds  purchase 
Minnesota  Tax-Exempt  Securities  from 
a  syndicate  manager  of  an  underwriting 
syndicate  of  which  piper  Jaffray  is  a 
member,  the  Funds  will  not:  (i)  Submit 
designated  orders  to  a  syndicate 
manager  that  are  allocated  to  Piper 
Jaffray;  (ii)  submit  group  orders  to  a 
syndicate  manager  that  designate  Piper 
Jaffray  to  receive  any  portion  of  the 
commission;  or  (iii)  otherwise  allocate 
orders  to  Piper  Jaffray. 

6.  The  exemption  will  be  valid  only 
so  long  as  U.S.  Bank  and  Piper  Jaffiray 
operate  as  separate  entities  and 
independent  profit  centers  within  the 
holding  company  framework  of  U.S. 
Bancorp,  with  separate  officers  and 
employees,  separate  capitalizations,  and 
separate  books  and  records.  Employees 
of  Piper  Jaffray  will  not  participate  with, 
or  seek  to  influence,  U.S.  Bank  in  its 
investment  decisions  as  investment 
adviser  to  the  Funds,  other  than  in  the 
normal  course  of  sales  activities  of  the 
same  nature  that  are  being  carried  out 
simultaneously  with  respect  to 
unaffiliated  chents  of  Piper  Jaffray. 
Senior  executives  of  U.S.  Bancorp  with 
responsibility  for  overseeing  the 
operations  of  various  subsidiaries  are 
not  precluded  from  exercising  those 
functions  over  U.S.  Bank  because  they 
oversee  Piper  Jaffray  as  well,  provided 
that  such  persons  will  not  have  any 
involvement  with  respect  to 
transactions  effected  pursuant  to  the 
exemption  and  will  not  attempt  to 
influence  or  control  the  purchase  of 
securities  by  the  Funds  from  Piper 


Jaffi'ay  or  an  underwriting  syndicate  of 
which  Piper  Jaffray  is  a  member. 

7.  U.S.  Bank  and  Piper  Jaffray  will 
adopt  a  set  of  guidelines  for  their 
respective  personnel  to  make  certain 
that  transactions  conducted  pursuant  to 
the  order  comply  with  the  conditions 
set  forth  in  the  application  and  that  the 
parties  maintain  arm's  length 
relationships.  Compliance  officers  of 
U.S.  Bank  and  Piper  Jaffray  will 
periodically  monitor  the  activities  of 
their  respective  companies  for 
compliance  with  such  guidelines  and 
with  the  conditions  set  forth  in  the 
application. 

8.  The  board  of  directors  of  each 
Fund,  including  a  majority  of  the 
directors  who  are  not  interested  persons 
under  section  2(a)(19)  of  the  Act  and 
have  no  direct  or  indirect  financial 
interest  in  the  transaction  (other  than 
through  ownership  of  Fund  shares),  will 
review,  no  less  frequently,  each 
purchase  of  Minnesota  Tax-Exempt 
Securities  direcUy  from  Piper  Jaftay  or 
from  a  syndicate  manager  of  an 
underwriting  syndicate  of  which  Piper 
Jaffray  is  a  member  when  the  purchases 
are  designated  as  group  sales  since  the 
last  review  and  will  determine  that  the 
terms  of  such  transaction  were 
reasonable  and  fair  to  the  shareholders 
of  the  Fund  and  did  not  involve 
overreaching  of  the  Fund  or  its 
shareholders  on  the  part  of  any  person 
concerned.  In  considering  whether  the 
price  paid  for  the  security  was 
reasonable  and  fair,  the  price  of  the 
security  will  be  analyzed  with  respect  to 
comparable  transactions  involving 
similar  securities  being  purchased  or 
sold  during  a  comparable  period  of 
time. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 
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("Act" '  and  Rule  19b-4  thereunder,  ^ 
notice  is  hereby  given  that  on 
September  2^,  1999,  the  American  Stock 
Exchange  LL(fc  ("Amex"  or  "Exchange") 
filed  with  tha  Securities  and  Exchange 
Commission  me  proposed  rule  change 
as  described  pi  Items,  I,  D,  and  III  below, 
which  Items  have  been  prepared  by  the 
Exchange.  The  Exchange  filed 
Amendments  No.  1,^  2,'»  and  3,^  to  the 
proposed  rula  change  on  December  14, 

1999,  January  4,  2000,  and  January  19, 

2000,  respectively.  The  Commission  is 
publishing  this  notice  to  solicit 
conmtients  om  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  ^e  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchai  ige  proposes  to  amend 
certain  provision  of  its  listing  standards 
to  simplify  the  listing  process,  eliminate 
certain  outdated  processes,  and  to 
clarify  the  Exchange's  alternative  listing 
guidelines  foi  domestic  companies.  The 
text  of  the  proposed  rule  change  is  as 
follows.  Proposed  new  language  is  in 
italic;  deletioi  is  are  in  brackets. 


19<9 


ma  lagement  i 


SI  bmit  I 


'15  U.S.C.  78s|))(l) 

2  17CFR240.1 

^  Letter  from  V^chael 
Counsel,  Legal  & 
P.  Drogin.  Assist^t 
Regulation  ("Div 
December  13.  1 
Amendment  No. 
Company  Guide 
with  the  Commission 
and  open-end 

■*  Letter  from  Michael 
Amex,  to  Jack  P 
Division,  Commission 
("Amendment  N( 
proposed  rule  chi  nge 
submit  with  an 
corporate  documents 
regarding  the  leg:  I 
of  the  issuer,  and 
be  issued.  Amenqment 
requirement  to 
Amendment  No 
changes  to  the  pr  iposed 

'  Letter  from  V^chael 
Amex,  to  Jack  P 
Division,  Commission 
("Amendment  Ni 
eliminates  the  re( 
documents  with 
including  an  issi 
as  an  opinion  of 
documents  to  be 
states  that  the  Ex  ihange 
questions  concen  i 
of  record  dates  to 
transfer  books.  In 
that  the  Exchangi 
the  Exchange  wi 
filed  in  connectic  n 
private  placemen  :s 
exist,  represent  K 
and  validly  orgar  ized 
of  incorporation 
reinstates  Sectiot 
relating  to  remedies 
default. 


!ib-4. 

Cavalier,  Associate  General 
Regulatory  Policy,  Amex,  to  Jack 

Director,  Division  of  Market 
ion").  Commission,  dated 
("Amendment  No.  1"). 
revises  Section  1101  of  the  i4mex 
add  references  to  forms  filed 
by  unit  investments  trusts 
investment  companies. 
J.  Ryan,  )r..  Chief  of  Staff. 
1  Irogin,  Assistant  Director. 

dated  December  31.  1999 
.  2").  As  originally  filed,  the 

eliminated  the  requirement  to 
nal  listing  application  certain 
and  an  opinion  of  counsel 
ity  of  the  organization,  existence 
the  validity  of  the  securities  to 
No.  2  reinstates  the 
these  documents, 
also  makes  certain  technical 
rule  change. 

I.  Ryan,  Jr.,  Chief  of  Staff. 
Irogin,  Assistant  Director, 
.  dated  [anuary  18.  2000 
3").  Amendment  No.  3 
uirement  to  file  certain 
original  listing  application, 
's  charter  and  by-laws,  as  well 
(  ounsel.  In  lieu  of  requiring  these 
lubmitted.  Amendment  No.  3 

will  ask  issuers  specific 
ing  quorum  requirements,  notice 
schareholders  and  closing  of 
addition.  Amendment  No.  3  states 
will  require  issuers  to  (i|  furnish 
copies  of  opinions  of  counsel 
with  recent  public  offerings  or 
or  (ii)  if  no  opinions  of  counsel 
the  Exchange  that  they  are  duly 
under  the  laws  of  their  state 
Finally.  Amendment  No.  3 
125  of  the  Amex  Company  Guide. 
available  to  bondholders  upon 


Listing  Standards,  Policies  and 
Requirements 

PART  1.  Original  Listing  Requirements — 
Listing  Fees  (§§  101-146) 

CRITERL\  FOR  ORIGINAL  LISTING 
(§§  101-118) 

Sec.  101.  GENERAL 

The  approval  of  an  application  for  the 
listing  of  securities  is  a  matter  solely  within 
the  discretion  of  the  Exchange.  To  assist 
companies  interested  in  applying  for  listing, 
the  Exchange  has  established  certain 
numerical  guidelines,  outlined  below,  which 
will  be  considered  in  evaluating  listing 
eligibility.  Other  factors  which  will  also  he 
considered  include  the  nature  of  a  company's 
business,  the  market  for  its  products,  the 
reputation  of  its  management,  its  historical 
record  and  pattern  of  growth,  its  financial 
integrity,  its  demonstrated  earning  power  and 
its  future  outlook. 

The  fact  that  an  applicant  may  meet  the 
Elxchange's  numerical  guidelines  does  not 
necessarily  mean  that  its  application  will  be 
approved.  On  the  other  hand,  an  application 
may  be  approved  even  though  the  company 
does  not  meet  all  of  the  numerical  guidelines. 

[The  Exchange  will  furnish,  without 
charge,  a  confidential  preliminary  opinion  as 
to  the  eligibility  of  an  applicant  for  listing  as 
described  in  §  202.) 

See  §[§"sl  110  [and  115]  for  special  criteria 
relating  to  foreign  issuers  [and  member 
corporations)  and  Rules  1000.  1000A,  and 
1200  for  rules  relating  to  portfolio  deposit 
receipts.  Index  Fund  Shares,  and  Trust 
Issued  Receipts. 

(a)  REGULAR  USTING  CRITERIA 

([all)  Size — Stockholders'  equity  of  at  least 
$4,000,000. 

((b)2)  Income — Pre-tax  income  of  at  least 
$750,000  in  its  last  fiscal  year,  or  in  two  of 
its  last  three  fiscal  years. 

Additional  criteria  applicable  to  various 
classes  of  securities  and  issuers  are  set  forth 
below.  Appliccmts  should  also  consider  the 
policies  regarding  conflicts  of  interest, 
independent  directors  and  voting  rights 
described  in  §§  120-125. 

(b)  ALTERNATE  USTING  CRITERIA  [FOR 
DOMESTIC  COMPANIES 

It  is  recognized  that  certain  financially 
sound  companies  are  unable  to  meet  fully  the 
Exchange's  regular  listing  criteria  because, 
for  example,  of  the  nature  of  their  business, 
or  because  of  continuing  large  expenditures 
of  funds  for  research  and  development.  Such 
companies  may,  however,  quality  for  listing 
provided  they  meet  the  numerical  criteria 
outlined  below,  have  sufficient  financial 
resources  to  continue  operations  over  an 
extended  period  of  time,  and  are  otherwise 
regarded  as  suitable  for  Exchange  listing. 

Among  the  factors  considered  by  the 
Exchange  in  determining  a  company's  listing 
eligibility  are  the  following: 

(a)  the  nature  and  scope  of  the  applicant's 
operations,  including  its  demonstrated  ability 
to  acquire  or  discover  and  develop  new 
products  or  properties,  the  potential  or 
proven  market  for  existing  or  future  products 
and  the  company's  plans  for  future 


development  and  expansion  of  its  existing 
resources; 

(b)  the  applicant's  financial  condition  and 
accounting  practices,  its  ability  to  service 
existing  debt  and  other  obligations,  the 
availability  of  financing  for  currently 
committed  programs  and  future  expansion, 
and  the  size  of  its  development  expenses  in 
relation  to  its  equity  and  revenues; 

(c)  the  composition  of  the  applicant's 
assets  including  its  reserves,  royalties,  or 
other  rights  and  patents; 

(d)  the  experience  and  reputation  of  the 
applicant  and  its  management;  and 

(e)  the  nature  and  effect  of  governmental 
policies  or  restrictions  on  the  company's 
products  or  properties  and  the  extent  of 
competition  and  economic  conditions  within 
the  psirticular  industry. 

Numerical  Criteria:) 

((a)  I)  History  of  Operations — Three  years 
of  operations. 

([b)2)  Size — Stockholders'  equity  of  at  least 
$4,000,000. 

([c)3)  Distribution — See  Section  102(a). 

((d)4)  Aggregate  Market  Value  of  Publicly 
Held  Shares— $15,000,000. 

Sec.  102.  EQUITY  ISSUES 

(a)  Distribution — Minimum  public 
distribution '  of  500,000,  together  with  a 
minimum  of  800  public  shareholders  or 
minimum  public  distribution  of  1,000,000 
shares  together  with  a  minimum  of  400 
public  shareholders. 

Footnotes:  *  The  terms  "public  , 

distribution"  and  "public  shareholders"  as 
used  in  the  Company  Guide  include  both 
shareholders  of  record  and  beneficial 
holders,  but  are  exclusive  of  the  holdings  of 
officers,  directors,  controlling  shareholders 
and  other  concentrated  [i.e.  [5]  10%  or 
greater,  ciffiliated  or  family  holdings. 


Sec.  103.  PREFERRED  STOCK 

(a)-(c)  no  change 

[(d)  Redeemable  Issues — Redeemable 
issues,  if  subject  to  redemption  in  part,  must 
be  redeemable  only  pro  rata  or  by  lot.  (See 
§902.)) 

Sec.  104.  BONDS  AND  DEBENTURES 


[Redeemable  Issues 

{Redeemable  issues,  if  subject  to 
redemption  in  part,  must  be  redeemable  only 
pro  rata  or  by  lot.  (See  §  902)) 


Issuer  or  Bond  Rating  Status 

For  the  Exchange  to  list  a  debt  security,  the 
security  must  be  characterized  by  one  of  the 
following  conditions: 

(A)  the  issuer  of  the  debt  security  has 
equity  securities  listed  on  the  Exchange  (or 
on  the  New  York  Stock  Exchange  or  on  the 
Nasdaq  National  Market]; 

(B)  an  issuer  of  equity  securities  listed  on 
the  Exchange  (or  on  the  New  York  Stock 
Exchange  or  on  the  Nasdaq  National  Market] 
directly  or  indirectly  owns  a  majority  interest 
in,  or  is  under  common  control  with,  the 
issuer  of  the  debt  security; 
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(C)  an  issuer  of  equity  securities  listed  on 
the  Exchange  (or  on  the  New  York  Stock 
Exchange  or  on  the  Nasdaq  National  Market) 
has  guaranteed  the  debt  security; 

***** 

Sec.  105.  WARRANTS 

The  listing  of  warrant  issues  is  concerned 
on  a  case  by  case  basis.  The  Exchange  will 
not  consider  listing  the  warrant  issue  of  a 
company  unless  the  conunon  stock  or  other 
securities  underlying  the  warrants  are  listed 
and  in  good  standing  either  on  the  American 
or  New  York  Stock  Exchanges  or  on  the 
Nasdaq  National  Market  and  there  are  at 
least  200,000  warrants  publicly  held  by  not 
less  than  100  public  warrantholders.  In 
addition,  to  be  listed,  warrant  issues  aiB 
expected  to  meet  the  following  criteria: 

(a)  no  change 

[(b)  Redeemable  (callable)  Issues — 
Warrant,  if  subject  to  redemption  in  part, 
must  be  redeemable  only  pro  rata  or  by  lot. 
The  Exchange  requires  advance  notice  of  the 
Call  Date  (if  any)  as  defined  in  its  Warrant 
Agreement  with  the  warrant  agent(s).  (See 
§902.)] 


(Sec.  112.  EXPLORATION  AND 
DEVELOPMENT  COMPANIES 

The  Exchange  generally  will  not  list  the 
securities  of  companies  organized  for  the 
exploration  and  development  of  natural 
resources  until  they  have  reached  the 
production  stage  and  meet  the  criteria  set 
forth  in  §  101.] 


(Sec.  115.  MEMBER  CORPORATIONS 

The  following  requirements  and 
procedures  will  apply  to  the  original  listings 
of  securities  of  publicly-owned  member 
corporations: 

Minimum  Standards: 

(a)  Size-Stockholders'  equity  of  at  least  $10 
million.  In  determining  a  listing  applicant's 
ability  to  meet  this  standard,  the  Exchange 
will  value  securities  owned  by  the  applicant 
at  less  than  market  value,  depending  upon 
the  ready  marketability  of  such  securities. 
The  applicant  shall  include  in  its  listing 
application  a  list  and  the  amounts  of  the 
securities  owned  by  it,  the  names  of  the 
exchanges  on  which  they  are  listed,  and 
whether  there  are  any  restrictions  against 
their  sale  as  in  the  case  of  securities  acquired 
for  investment  ("letter  stock"). 

(b)  Earnings-Pre-tax  income  of  at  least  $1.5 
million  for  the  latest  Hscal  year. 

(c)  Historical  Operations — A  history  of 
satisfactory  operations  for  at  least  3  years 
prior  to  listing  in  order  to  demonstrate  the 
applicant's  ability  to  operate  profitability 
under  normal  conditions.  As  in  the  case  of 
all  other  listing  applicants,  a^l  relevant 
factors  regarding  a  member  corporation's 
operations  will  be  carefully  considered, 
including  the  period  of  time  in  which  present 
management  has  conducted  the  corporation's 
operations  and  the  changes,  if  any,  in 
management  during  the  three  year  period 
under  review. 

(d)  Capital  Ratios — A  regular  capital  ratio 
which  has  not  exceeded  10-to-l  (or  an 
alternate  capital  ratio  which  has  not  been  less 


than  5%)  for  any  period  of  15  consecutive 
days  during  the  six-month  period  preceding 
filing  of  the  applicant's  listing  application. 

Procedures: 

In  addition  to  the  usual  review  procedures 
applicable  to  other  types  of  corporations,  the 
following  special  procedures  will  apply  in 
reviewing  member  corporations  for  listing: 

(a)  Reports  received  by  the  Exchange  under 
FOCUS  filing  requirements  will  be  reviewed 
and  any  problems  indicated  by  such  reports 
will  be  required  to  be  satisfactorily  resolved 
before  listing.  FOCUS  reports  will  be 
required  of  any  member  corporation  listing 
applicant  not  already  filing  them  for  a  three- 
month  period  before  consideration  of  the 
listing  application. 

(b)  In  the  case  of  an  applicant  which  is  also 
a  member  of  the  New  York  Stock  Exchange, 

a  copy  of  the  report  of  the  most  recent 
examination  by  the  New  York  Stock 
Exchange  will  be  reviewed  and  any  problems 
disclosed  in  such  report  must  be 
satisfactorily  resolved  before  listing. 

Disclosure: 

Any  member  corporation,  which  intends  to 
list  its  securities  on  the  Exchange,  will  be 
required  to  include  in  its  prospectus 
additional  disclosures  with  respect  to  certain 
regulatory  actions  which  the  Exchange  (or 
the  New  York  Stock  Exchange)  may  take  and 
which  may  have  an  adverse  impact  on  the 
firm's  future  income  and  prospects.  Among 
the  actions  which  such  Exchanges  may  take 
are: 

(a)  limiting  the  opening  of  new  offices, 
employment  of  new  registered 
representatives,  or  opening  of  new  accounts; 

(b)  requiring  an  organization  to  cease 
business  as  a  clearing  organization  and 
become  solely  an  introducing  broker; 

(c)  restricting  the  types  of  activities  which 
a  member  organization  performs; 

(d)  requiring  an  oi;ganization  to  reorganize 
or  even  to  liquidate  its  business;  and 

(e)  requiring  a  listed  member  corporation 
to  make  timely  disclosure  of  material 
information  concerning  its  business, 
financial  situation  or  prospects,  or  other 
matters  which  might  have  a  bearing  on  its 
operations. 

In  addition  to  publishing  quarterly 
statements  of  revenues  and  earnings  as 
required  by  the  rules  and  regulations  of  the 
Exchange,  a  listed  member  corporation  shall 
be  required  to  distribute  copies  of  such 
statements  to  its  stockholders.  Such  quarterly 
reports,  as  well  as  the  annual  report,  shall 
also  contain  a  statement  regarding  the 
corporation's  net  capital  position  in  relation 
to  the  standards  of  the  Exchange  and  the  New 
York  Stock  Exchange. 

A  listed  member  corporation  shall  be 
required  to  file  with  the  Exchange  copies  of 
its  financial  statements  and  questionnaires 
which  it  files  with  the  New  York  Stock 
Exchange.] 

[Sec.  116.  COMPANIES  ENGAGED  IN 
GAMING  OPERA'nONS 

In  addition  to  the  many  factors  considered 
in  the  evaluation  of  any  application  for 
original  listing  (see  §  101),  the  Exchange  will 
give  particular  attention  to  the  historical 
record,  operating  procedures  and 
management  personnel  of  any  applicant 


company  which  is  engaged,  to  aily 
substantial  extent,  in  gaming  operations.  An 
applicant  of  this  nature  will  be  required  to 
demonstrate  that  it  has  adequate  procedures 
and  management  capabilities  to  detect  and 
appropriately  control  any  of  the  following: 

(a)  the  association  with  any  person  having 
a  criminal  background  or  who  would  not 
qualify  for  a  license  under  any  Federal,  state 
or  local  regulatory  requirements  under  which 
the  applicant  company  operates; 

(b)  any  misuse  of  the  company's  funds  or 
misappropriation  of  its  receipts  from  gaming 
operations;  or 

(c)  any  activities  by  persons  associated 
either  directly  or  indirectly  with  the 
company  designed  to  promote  the  company's 
securities  in  contravention  of  the  securities 
laws  or  to  evade  the  disclosure  requirements 
of  the  Exchange. 

Any  of  the  following  factors  may  be 
considered  by  the  Exchange  as  a  basis  for 
refusing  to  approve  the  application  of  a 
company  engaged  in  gaming  operations: 

(a)  if  the  company  (or  any  predecessor 
organization  that  has  been  responsible  for 
operating  such  gaming  facilities),  or  any 
officer,  director,  controlling  stockholder  or 
managerial  or  supervisory  employee  of  the 
company  or  of  any  such  predecessor,  or  any 
other  person  having  an  association  or 
relationship  with  the  company  or  such 
predecessor  whereby  such  person  was,  or  is, 
in  a  position  to  influence  management 
decisions  with  respect  to,  or  to  receive 
benefits  from,  the  operation  of  such  gaming 
facilities,  has  been  convicted  of  any  criminal 
offense  relating  to  gaming  or  to  any  other 
business  of  the  company  or  such  predecessor, 
or  relating  to  fraud,  violation  of  the  securities 
laws  or  violation  of  any  Federal  or  state  anti- 
racketeering  or  similar  statutes,  at  any  time 
during  a  period  ten  (10)  years  preceding  the 
date  of  the  application  for  listing; 

(b)  if  any  person  described  in  the  preceding 
paragraph  has  been  indicted  or  cited  for 
violation  of  any  Federal,  state  or  local  statute 
or  ordinance  relating  to  gaming  or  fraud,  or 
has  been  denied  a  license  or  had  his  license 
revoked  by  any  Federal,  state,  or  local  agency 
having  jurisdiction  over  gaming  operations, 
or  any  such  person  has  been  identified  by  an 
appropriate  Federal  or  state  agency  as  being 
associated  with  organized  crime  or  with 
other  persons  conspiring  to  violate  gaming  or 
anti-racketeering  statutes,  at  any  time  during 
a  period  of  five  (5)  years  preceding  the  date 
of  the  application  for  listing; 

(c)  if  any  investigation  (by  any  appropriate 
Federal,  state  or  local  agency)  of  the 
company,  or  of  any  predecessor  or  other 
person  described  in  the  first  paragraph  above, 
has  disclosed  any  material  violations  of  any 
law,  rule  or  regulations  applicable  to  the 
gaming  operations  of  the  company,  during  a 
period  of  five  (5)  years  preceding  the  date  of 
the  application  for  listing; 

(d)  if  the  company  has  in  its  employ,  or  has 
associated  with  it  in  any  capacity,  any  person 
who,  if  required  to  be  licensed  in  any 
Federal,  state  or  local  agency  having 
jurisdiction  over  gaming  operations,  is  not  so 
licensed  or  has  been  denied  a  license  or  has 
been  found  to  be  unsuitable  to  receive  a 
license;  « 

(e)  if  the  company,  or  any  predecessor  or 
other  person  described  in  the  first  paragraph 
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Sec.  118.  INVES  FMENT  TRUSTS 
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<°acilities.  Certificates — (see 
Guide): 

omply  with  existing 
requirements  of  the  Exchange. 
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[le]d]  Listing  Agreement— See  §  118A([h]g). 

CONFUCTS  OF  INTEREST 

Sec.  120.  POLICIES— CONFUCTS  OF 
INTEREST,  INDEPENDENT  DIRECTORS 
AND  VOTING  RIGHTS  (§§  120-126) 

[The  existence  of  material  conflicts  of 
interest  between  companies  and  their 
officers,  directors  or  principal  shareholders 
(or  members  of  their  families  or  concerns 
controlled  by,  or  affiliated  with,  them)  will 
be  reviewed  by  the  Exchange  in  considering 
the  eligibility  of  companies  for  original 
listing.  In  many  cases,  companies  are  able  to 
eliminate  conflict  situations  prior  to  listing  or 
within  a  reasonable  period  after  listing,  and 
may  be  asked  to  do  so.  Where  a  conflict 
cannot  be  resolved  promptly  for  sound 
business  reasons,  the  Exchange  will  consider 
all  pertinent  factors.] 

Each  company  shall  conduct  an 
appropriate  review  of  all  related  party 
transactions  on  an  ongoing  basis  and  shall 
utilize  the  company's  Audit  Committee  or  a 
comparable  body  of  the  Board  of  Directors  for 
the  review  of  potential  conflict  of  interest 
situations  where  appropriate. 


Sec.  125.  REMEDIES  AVAILABLE  TO 
BONDHOLDERS  UPON  DEFAULT 


no  change 


OTHER  REQUIREMENTS  (§§  130-134) 

Sec.  130.  ORIGINAL  USTING 
APPUCATIONS 

Applicants  must  register  the  security  to  be 
listed  under  Section  12(b)  of  the  Exchange 
Act  (§210)  and  submit  an  original  listing 
application  (§211).  (Before  doing  so,  they 
should  first  obtain  a  preliminary  opinion  as 
to  eligibility  (§  202)  which  the  Exchange  will 
furnish  without  charge.] 


Sec.  132.  LISTING  AGREEMENTS 

In  addition  to  meeting  the  foregoing 
criteria,  companies  applying  for  listing  enter 
into  agreements  with  the  Exchange  and 
become  subject  to  its  rules,  regulations  and 
policies  applicable  to  listed  companies. 

Among  other  things,  listed  companies  are 
required  to: 
***** 

(e)  [Transfer  Facilities,  Certificates — 
Establish  facilities  or  agencies  for  the  transfer 
and  registry  of  stock  cmd  the  payment  of 
principal  and  interest  on,  and  the  registry  or 
exchange  of,  bond  or  debenture  issues 
(§§  801-841.)  Requirements  for  engraving 
and  the  form  of  certificates  for  listed 
securities  are  also  described  in  these 
sections; 
***** 

(g)])  Additional  Information — upon 
request,  furnish  to  the  Exchange  such 
information  concerning  the  Compemy  as  the 
Exchange  may  reasonable  require. 


USTING  FEES  (§§  140-146) 

Sec.  140.  ORIGINAL  LISTING  FEES 


Special  Shareholder  Rights  Plans 

[A  processing  fee  of  $1,000  will  be  charged 
for  sptecial  shareholder  rights  plans  in  lieu  of 
the  fees  set  forth  in  the  above  schedules,  so 
long  as  such  rights  are  neither  exercisable  nor 
tradable  as  a  separate  security.] 

Upon  the  shareholder  rights  becoming 
exercisable  and  tradabale  separately: 

•  an  original  fee  will  be  charged  based  on 
the  number  of  shareholder  rights  then 
outstanding  and  on  additional  issuance  of 
rights],  less  the  $1,000  processing  fee;] 

•  shareholder  rights  will  be  subject  to  the 
Elxchange's  continuing  annual  fee  schedule. 

Sec.  141.  ANNUAL  FEES 

Stock  Issues 

***** 

The  annual  fee  is  payable  in  January  of 
each  year  and  is  based  on  the  total  number 
of  all  classes  of  shares  ((including]  excluding 
treasury  shares)  and  warrants  (outstanding  at] 
according  to  information  available  on 
Exchange  records  as  o/ December  31  of  the 
preceding  year.  (The  above  fee  schedule  also 
applies  to  companies  whose  securities  are 
admitted  to  unlisted  trading  privileges.) 

In  the  calendar  year  in  which  a  company 
first  lists,  the  annual  fee  will  be  prorated  to 
reflect  only  that  portion  of  the  year  during 
which  the  security  has  been  admitted  to 
dealings  and  will  be  payable  in  December 
based  on  the  total  number  of  outstemding 
shares  of  all  classes  of  stock  at  the  time  of 
original  listing. 


Sec.  144.  REFUNDS  OF  USTING  FEES  (see 
also  §  141  above) 

(a)  Applications  Withdrawn  or  Not 
Approved — ^If  a  listing  application  is  not 
approved  by  the  Exchange  or  is  withdrawn 
by  the  applicant,  a  service  charge  of 
$[250)1,000  is  deducted  by  the  Exchange 
fixim  the  listing  fee  previously  paid  by  the 
applicant,  and  the  balance  is  refunded  to  it. 
[If  an  applicant  refiles  an  application  after 
such  a  service  chfirge  has  been  deducted,  the 
amount  deducted  is  applied  as  a  credit  to  the 
listing  fee  payable  on  the  refiling,  with  the 
understanding  that  if  the  application  is  again 
withdrawn  or  not  approved,  a  further  service 
charge  of  $250  will  he  deducted.  This 
procedure  applies  to  all  further  refilings.] 

(b)  Credits  After  Approval — No  cash  refund 
of  a  listing  fee  is  made  where  an  application 
has  been  finally  approved  by  the  Exchange. 

If  additional  unissued  shares  are  authorized 
for  addition  to  the  list  "upon  official  notice 
of  issuance"  and  all  of  such  shares  are  not 
issued  for  the  purpose  specified  in  the 
application,  a  credit  is  allowed.  The  credit 
may  be  applied  in  full  or  partial  payment  of 
fees  payable  for  future  listing  applications  of 
the  same  company.  The  amount  of  the  credit 
is  the  difference  between  the  fee  paid  for  the 
listing  of  such  authorized  shares  and  the  fee 
which  would  have  applied  had  the 
applications  been  initicilly  submitted  for  the 
number  of  shares,  which  were  actually  issued 
and  added  to  the  list  under  the  same  listing 
authorization.  If  a  company  cancels  all  listing 
authorization  pursuant  to  any  single 
application  (see  §  350),  without  the  issuance 
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of  any  such  shares,  the  Exchange  makes  a 
minimum  charge  of  $[250] 3, 000. 


PART  2.  Original  Listing  Procedures 
(§§201-222) 

GENERAL  (§§201-207) 

Sec.  201.  STEPS 

There  are  normally  [eight]  seven  steps  in 
the  listing  process: 

(a)  [company  request  preliminary  listing 
eligibility  opinion  and  receives  favorable 
opinion;] 

(b)-(h)  reclassified  as  (a)-(g) 

[Sec.  202.  PRELIMINARY  OPINION  PRIOR 
TO  PREPARATION  OF  COMPLETE 
USTING  APPLICATION 

An  applicant  should  obtain  an  informal 
and  confidential  opinion  as  to  the  eligibility 
of  a  particular  issue  for  listing  before 
preparing  and  filing  a  complete  listing 
application.  There  is  no  charge  for  such 
opinion.  The  opinion  may  be  obtained  by 
sending  the  following  data  to  the  Exchange: 

(a)  three  copies  of  the  latest  prospectus  and 
proxy  statement  of  the  company  (if 
available): 

(b)  three  copies  of  printed  annual  reports 
distributed  to  shareholders  for  the  last  fiscal 
year  and  one  copy  of  the  annual  report  for 
preceding  two  years  (if  available)  or  financial 
statements  for  such  years;  five  copies  of  SEC 
Form  lO-K  for  latest  fiscal  year  (if  available); 
five  copies  of  SEC  Form  10-Q  (if  available) 
for  interim  periods  since  end  of  latest  fiscal 
year;  and  one  copy  of  each  SEC  Form  8-K 
filed  since  the  latest  Form  10-K; 

(c)  a  certificate  showing  the  extent  of  the 
public  distribution  of  the  stock,  to  be 
furnished  on  a  printed  form  (Listing  Form  2) 
supplies  by  the  Exchange; 

(d)  information  with  respect  to  personal 

« interests  of  any  officers,  directors  or  principal 
shareholders  in  any  business  curangements 
involving  the  company  such  as  the  leasing  of 
property  to  or  fi-om  the  company,  interests  in 
minority-held  subsidiaries,  interests  in 
businesses  that  are  competitors,  suppliers  or 
customers  of  the  company,  loans  to  or  ft-om 
the  company,  if  not  included  in  Form  10-K 
prospectus  or  proxy  statement;  and 

(e)  information  concerning  material 
pending  litigation  if  not  included  in  Form 
10-K,  prospectus,  or  proxy  statement.] 

[Sec.  203.  TIME  SCHEDULE 

A  preliminary  listing  eligibility  opinion  is 
normally  rendered  within  one  to  two  weeks 
after  the  opinion  is  requested.  An  additional 
two  weeks  is  normally  required  for  the 
complete  processing  of  an  application.) 


Sec.  207.  [Corporate  Relations  Manager] 
Listing  Qualifications  Analyst 

Each  company  is  assigned  to  a  [Corporate 
Relations  Manager]  Listing  Qualifications 
Analyst,  who  serves  as  the  principal  liaison 
between  the  Exchange  and  the  company  on 
all  regulatory  and  disclosure-related  matters. 

PREPARATION  OF  ORIGINAL  LISTING 
APPUCATIONS  (§§210-218) 


Sec.  211.  ORIGINAL  LISTING 
APPLICATION— GENERAL 

(a)  [Initial  Submission]  form — [No  prepared 
or  blank  forms  are  available  for  the  listing 
application  itself.  The  applicant  prepares  its 
own  application,  in  typewritten  narrative 
form,  following  the  instructions  outlined 
below.  The  Exchange  will  provide  an 
appropriate  sample  application  and  assist  in 
its  preparation.] 

A  [preliminciry)  typewritten  [draft  of  the] 
listing  application  (signed  by  an  executive 
officer  of  the  applicant),  together  with  all 
appropriate  attachments,  as  outlined  below, 
and  one  copy  only  of  each  of  the  required 
exhibits,  should  be  [initially]  filed  with  the 
Exchange  for  examination.  If  any  deficiencies 
are  noted,  or  any  changes  are  considered 
necessary  in  the  form  or  contents  of  the 
application  and  exhibits,  the  applicant  will 
be  notified. 

(b)  Incorporation  by  Reference — A  copy  of 
the  following  documents  should  be  attached 
to  each  original  listing  application  submitted 
and  the  information  contained  therein  may 
be  incorporated  by  reference  (see  §212,  Item 
2): 

(i)  no  change 

(ii)  no  change 

(iii)  no  change 

(iv)  [a  certificate  showing- the  extent  of  the 
public  distribution  of  tfie  stock,  to  be 
furnished  on  a  printed  form  (Listing  Form  2) 
supplied  by  the  Exchange;  and 

(v)  information  concerning  material 
pending  litigation  if  not  included  in  Form 
10-K,  prospectus,  or  proxy  statement;  and 

(vi)  a  statement  that  there  have  been  no 
material  developments  since  the  date  of  the 
latest  SEC  filing;  and 

(vii)]  such  other  information,  documents  or 
materials  as  may  be  deemed  appropriate  by 
the  Exchange  for  inclusion  in  the  applicant's 
listing  application. 

(c)  Listing  Fee — A  check  drawn  to  the  order 
of  "American  Stock  Exchange"  should 
accompany  the  [initial]  submission.  (See 

§  140  for  computation  of  amount.) 

(d)  Accounting  Review — no  change 
[(e)  Final  Application — The  listing 

application  need  not  be  printed.  Three  (3) 
final  copies  of  the  application  (with 
attachments  listed  in  (b)  above)  shall  be 
submitted  with  each  copy  manually  signed 
by  a  duly  authorized  officer  of  the  applicant.] 

Sec.  212.  CONTENT  OF  ORIGINAL  USTING 
APPLICATION— STOCK 

[An  application  for  original  listing  of  a 
stock  issue  shall  recite,  in  substantially  the 
order  given  below,  the  following: 

Item  1.  Title  Page,  showing: 
a)  name  of  the  applicant,  address  and 

lephone  number  of  principal  executive 
officer;  and 

(b)  date  of  application  and  formal  request 
for  listing;  specifying  the  amount,  class  and 
par  value  of  the  security  applied  for. 

Application  shall  be  made  to  list  only  that 
part  of  an  issue  which  is  actually  issued, 
including  both  outstanding  and  treasury 
shares.  If  an  additional  unissued  amount  is 
reserved  for  issuance  for  a  specific  purpose, 
application  may  also  be  made  for  authority 
to  add  that  amount  to  the  list,  upon  ofllcial 
notice  of  issuance  for  that  specific  purpose. 


The  request  for  authority  to  list  such 
additional  amount  should  state  briefly,  but 
specifically,  the  purpose  of  issuance,  and  that 
the  listing  authorization  of  such  shares  is 
effective  only  if  they  are  issued  for  that 
purpose.  No  additional  unissued  amount 
may  be  applied  for,  which  is  not  reserved  for 
issuance  for  a  specific  purpose  by  the  Board 
of  Directors. 

If  the  applicant  has  any  other  classes  of 
stock  which  are  not  being  listed,  the 
application  should  indicate  how  many  such 
shares  are  outstanding,  how  many  such 
shares  are  reserved  for  future  issuance  and 
the  purpose  thereof. 

Item  2,  Attachments.  A  statement  listing 
the  appropriate  documents  which  are 
attached  to  the  listing  application  and 
incorporated  therein  by  reference  (see  §211) 
and  a  statement  that  there  have  been  no 
material  developments  since  the  date  of  the 
latest  SEC  filing. 

Item  3.  Certificate.  Certificate  and 
signature  of  duly  authorized  officer  of  the 
applicant.] 

Each  company  must  submit  an  application 
for  original  listing,  in  the  form  prescribed  by 
the  Exchange,  together  with  supporting 
exhibits  specified  in  §  306  (See  sample 
application  in  Appendix). 

Sec.  213.  EXHIBITS  TO  BE  FILED  WFTH 
ORIGINAL  LISTING  APPUCATION-STOCK 

[The  following  exhibits  must  be  filed  i]  /n 
support  of  the  original  listing  application,  a 
company  must  file: 

[1.  Listing  Agreement.  O]  one  copy  of  the 
Listing  Agreement,  executed  by  an  executive 
officer  of  the  applicant,  on  Listing  Form  1 
supplied  by  the  Exchange.  In  addition, 

[2.  Certificate  of  Distribution.  One  copy, 
signed  by  an  executive  officer  of  the 
applicant,  as  of  a  recent  date,  prepared  on 
Listing  Form  2  supplied  by  the  Exchange. 

3.  Charter.  One  copy  each  of  charter  and 
all  amendments  to  date,  with  (manually 
signed)  certificate(s)  of  Secretary  of  State  or 
corresponding  authority  covering  filing  of  the 
original  charter  and  each  amendment.  In  lieu 
of  the  foregoing,  the  applicant  may  submit  a 
copy  of  the  charter  as  amended  to  date,  with 
(manually  signed)  certificate(s)  of  Secretary 
of  State  or  corresponding  authority  with 
respect  thereto.  Photostatic  copies  are 
acceptable. 

4.  By-Laws.  One  copy  of  the  by-laws,  as 
amended  to  date  of  application,  certified  by 
the  secretary  or  other  executive  officer  of  the 
applicant. 

5.  Specimen  Certificates.  One  specimen 
copy  of  each  denomination  of  certificate  of 
class  to  be  listed.  If  transfer  agents(s)  and 
registrar(s)  are  located  in  more  than  one  city, 
furnish  one  specimen  of  each  denomination 
of  certificates  used  in  each  city.  Specimens 
should  he  accompanied  by  certificate  and 
agreement  of  the  banknote  company  as 
specified  under  requirements  for  "Form  of 
Securities-Engraving"  in  the  attached 
Appendix. 

6.  Opinion  of  Counsel.  One  copy  of 
opinion  of  counsel  of  satisfactory  standing, 
addressed  to  the  Exchange,  as  to  the 
following:  (a)  the  legality  of  organization  and 
valid  existence  of  the  applicant;  (b)  the 
validity  of  authorization  and  issuance  (or 
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Registrar.  One  copy  of 
registrar  relative  to  the 
I  iditional  shares.  (Use  printed 
pplied  by  the  Exchange.) 
Infoitnation.  T]  the  Exchange  may 
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liy 
Sec.  214.  OIL  A  4D  GAS  AND  MINING 

COMPANIES— Additional  papers  to 

BEHLED 

Oil  and  Gas  C  ompanies — In  addition  to  the 
(Ej  exhibits  [1  tc  9|  required  of  all  applicants, 
companies  whic  h  have  an  interest  in  oil  and 
gas  properties  at  a  material  part  of  their 
business  must  submit  the  following: 

[10.|  Engineer's  Reserve  Report.  Report  of 
recent  date,  of  q  ialified  engineer,  including 
estimate  of  prov  jn  reserves.  The  report  shall 
be  accompanied  by  a  signed  statement  of  the 
engineer's  quali  ications.  The  Exchange 
recommends  ani  I  may,  in  fact,  require  the 
submission  of  th  e  report  of  a  qualified 
independent  en|  ineer  not  in  the  regular 
employ  of  the  cc  mpany. 

Mining  Compi  inies — In  addition  to  the  (E) 
exhibits  [1  to  9]  'equired  of  all  applicants, 
companies  whic  i  own  or  operate  mines  as  a 
material  part  of  heir  business  must  submit 
the  following: 

(11.1  Table  of  .ands.  A  tabular  list  of 
mineral  and  othi  ir  lands  (separate  lists  for 
producing  and  non-producing  properties), 
each  property  d(  signated  by  number  or  claim 
name.  If  any  pro  perty  is  held  under  lease, 
specify  terms.  Si  ibmit  separate  lists  for 
properties  held  i  lirectly  and  those  held 
through  subsidii  ries. 

[12.]  Engineer's  Mining  and  Reserve 
Report.  Report,  of  recent  date,  of  qualified 
engineer.  The  report  shall  be  accompanied  by 
a  signed  stateme  nt  of  the  engineer's 
qualifications.  (I  a  certain  cases,  the  Exchange 
may  require  the  submission  of  the  report  of 
a  qualified  inde]  lendent  engineer  not  in  the 
regular  employ  i  if  the  applicant.) 

In  the  case  of  nines  which  are  developing, 
the  engineer's  re  port  must  contain: 

(a)  recommeni  lations  regarding  the 
development  program;  (by  estimate  as  to 
amount  of  addit  onal  funds  which  will  be 
required  to  com  ilete  the  development 
program  as  outlined:  and  (c)  estimate  of 
length  of  time  re  quired  to  complete  such 
development  pn  igram. 


[Sec.  216.  EXHIBITS  TO  BE  HLED  WTTH 
ORIGINAL  LISTING  APPUCATION— DEBT 
SECURITIES 

Applicants  with  no  securities  currently 
listed  on  the  Exchange  should  submit  all 
exhibits  specified  in  §213,  except  for 
Exhibits  2,  6,  7  and  8,  in  lieu  of  which  the 
following  should  be  submitted: 

13.  Opinion  of  Counsel.  One  copy  of 
opinion  of  counsel  of  satisfactory  standing, 
addressed  to  the  Exchange,  as  to  the 
following:  (a)  the  legality  of  organization  and 
valid  existence  of  the  applicant;  (b)  the 
validity  of  authorization  and  issuance  of  the 
bonds;  (c)  the  legal,  valid  and  binding  nature 
of  the  obligations  enforceable  against  the 
applicant  in  accordance  with  the  terms  of  the 
instrument  creating  such  bonds,  with 
remedies  exceptions,  if  appropriate;  and  (d) 
whether  the  Indenture  is  qualified  under  the 
Trust  Indenture  Act  of  1939.  If  the  bonds  are 
convertible  into  equity  securities  of  the 
applicant,  an  opinion  should  be  given  that 
the  securities  in  to  which  the  bonds  are 
convertible  have  been  duly  and  validly 
authorized  and  reserved  for  issuance  and  that 
they  will,  when  issued,  be  fully  paid  and 
non-assessable,  and  that  no  personal  liability 
will  attach  to  ownership.  The  opinion  should 
also  indicate  whether  the  bonds  and,  if 
applicable,  the  securities  into  which  they  are 
convertible,  will  be  registered  or  issued 
pursuant  to  an  exemption  under  the 
Securities  Act. 

If  counsel,  or  any  partner  of  such  counsel 
(or.  if  a  firm,  any  member  thereof)  is  an 
officer,  director  or  shareholder  of  the 
applicant,  this  fact  must  be  disclosed  in  the 
opinion  and  in  the  listing  application. 

14.  Indenture.  One  copy  of  the  mortgage, 
indenture,  or  equivalent  instrument,  certified 
by  the  trustee. 

15.  Trustee's  Certificate.  A  certificate  from 
the  trustee  showing  acceptance  of  the  trust. 
(See  Appendix  for  suggested  form.) 

Applicants  with  securities  already  listed 
on  the  Exchange  should  file  supporting 
Exhibits  13-15  above,  as  well  as  Exhibits  1 
and  5  set  forth  in  §  213.) 


[Sec.  218.  EXHIBITS  TO  BE  HLED  WFFH 
ORIGINAL  LISTING  APPLICATION- 
WARRANTS 

Applicants  with  no  securities  currently 
listed  on  the  Exchange  should  submit  all 
Exhibits  specified  in  §§213-214,  except  for 
Exhibits  6,  7  and  8,  in  Heu  of  which  the 
following  should  be  submitted: 

16.  Opinion  of  Counsel.  One  copy  of 
opinion  of  counsel  of  satisfactory  standing, 
addressed  to  the  Exchange,  as  to  the 
following:  (a)  the  legality  of  organization  and 
valid  existence  of  the  applicant:  (b)  the 
validity  of  authorization  and  issuance  of  the 
warrants;  and  (c)  the  legal,  valid  and  binding 
nature  of  the  obligations  enforceable  against 
the  applicant  in  accordance  with  the  warrant 
agreement,  with  remedies  and  exceptions,  if 
appropriate.  An  opinion  should  be  given  that 
the  securities  for  which  the  warrants  are 
exercisable  have  been  validly  authorized  and 
reserved  for  issuance  and  that  they  will, 
when  issued  in  accordance  with  the  warrant 
agreement,  he  validly  issued,  fully  paid  and 
non-assessable,  and  that  no  personal  liability 


will  attach  to  ownership.  The  opinion  should 
also  indicate  whether  the  warrants  and  the 
securities  into  which  they  are  exercisable 
will  be  registered  or  issued  pursuant  to  an 
exemption  under  the  Securities  Act. 

If  counsel,  or  a  partner  of  such  counsel,  is 
an  officer,  director  or  shareholder  of  the 
applicant,  this  fact  must  be  disclosed  in  the 
opinion  and  in  the  listing  application. 

17.  Contract  with  Warrant  Agent.  One 
copy  of  contract  from  warrant  agent(s)  on 
printed  Listing  Form  5. 

18.  Warrant  Agreement.  One  certified  copy 
of  warrant  agreement  between  the  issuer  and 
warrant  agent(s). 

In  the  case  of  applicants  with  securities 
already  listed  on  the  Exchange,  the 
supporting  Exhibits  shall  consist  of  16, 17, 
and  18  referred  to  above,  plus  Exhibits  1,  2 
and  5  specified  in  §  213.) 

FOREIGN  LISTINGS  (§§  220-222) 

***** 

Sec.  222.  EXHIBITS  TO  BE  FILED  WITH 
ORIGINAL  LISTING  APPLICATION- 
FOREIGN  ISSUERS 

Generally,  the  exhibits  to  be  filed  in 
support  of  an  original  listing  application  of 
a  foreign  issue  will  be  substantially  the  same 
as  those  pertaining  to  an  equivalent  domestic 
issue.  (See  §§213,  216  and  219.)] 

Where  an  application  is  made  to  list  ADRs, 
rather  than  the  underlying  securities,  a  copy 
of  the  Deposit  Agreement  and  a  specimen 
ADR  certificate  should  also  be  filed  in 
support  of  the  listing  application. 

PART  3.  Additional  Listings-Requirements 
and  Procedures — Subscription  Rights — 
Possible  Application  of  Original  Listing 

***** 

Sec.  304.  USTING  OF  SHARES  PURSUANT 
TO  A  STOCK  DIVIDEND  OR  FORWARD 
SPLIT 

Stock  to  be  issued  in  a  forward  split  or 
dividend  must  be  listed  prior  to  the 
distribution  date  of  such  action.  A  company 
must  complete  the  Reconciliation  Sheet 
provided  in  the  Exchange's  form  of 
application,  as  of  the  record  date  of  the 
scheduled  distribution. 

If  fractional  shares  are  to  be  paid  in  cash 
and  the  exact  number  of  shares  cannot  be 
determined  in  advance,  the  company  should 
list  the  maximum  number  of  shares  that  can 
be  issued  and  subsequently  request 
cancellation  of  the  listing  of  the  balance  of 
shares  not  issued. 

[EXHIBITS— Exhibits  A-2  and  A-3 
(described  in  §  306)  must  be  submitted  in 
connection  with  a  stock  dividend  or  forward 
split  listing  application.] 

Sec.  305.  LISTING  OF  SHARES  PURSUANT 
TO  A  REVERSE  SPLIT/SUBSTTrUTION 
USTING 

A  substitution  listing  application  is 
necessary  whenever  a  company  engages  in  a 
reverse  stock  split,  re-incorporates,  proposes 
to  list  a  new  class  of  securities  in  substitution 
for  a  previously  listed  class  of  securities  or 
otherwise  engages  in  a  transaction  which 
would  require  it  to  file  a  new  Form  8-A  [or 
Form  8-B)  with  SEC  in  regard  to  a  previously 
listed  security. 
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[EJOnBITS— Exhibits  A-2,  A-3,  A-4,  A-7, 
If  applicable).  A-8  and  -9  (except  in  the  case 
of  a  reverse  split)  (described  in  §  306)  must 
be  submitted  in  connection  with  a  reverse 
split  or  substitution  hsting  application.  In 
addition,  if  a  company  is  changing  its 
transfer  agent  emd/or  registrar  a  new  Listing 
Form  3  (Agreement  With  Transfer  Agent) 
and/or  Listing  Form  4  (Agreement  With 
Registrar)  must  be  executed  and  filed  with 
the  Exchange  (see  forms  in  Appendix). 

If  a  company  is  listing  debt  securities  in 
substitution  for  a  previously  listed  debt  issue, 
it  is  also  required  to  submit:  (i)  a  specimen 
certificate  of  each  denomination  of  security 
to  be  listed,  with  certification  &x)m  the 
banknote  company  as  specified  in  §  823;  (ii) 
a  copy  of  the  mortgage,  indenture,  or 
equivalent  instrument  (or  amendments 
thereto)  certified  by  the  trustee  with 
sunendments;  and  (iii)  a  certificate  from  the 
trustee  showing  acceptance  of  the  trust  (see 
Sample  Trustee's  Certificate  in  Appendix). 

If  a  company  is  listing  warrants  in 
substitution  for  a  previously  listed  warrant 
class,  it  is  also  required  to  submit:  (i)  a 
specimen  certificate  of  each  denomination  of 
security  to  be  listed,  with  certification  from 
the  banknote  company  as  specified  in  §  823; 
(ii)  a  copy  of  the  contract  with  each  warrant 
agent  on  Listing  Form  5  (see  form  in 
Appendix);  and  (iii)  a  certified  copy  of  the 
warrant  agreement.) 

Sec.  306.  EXHIBITS  TO  BE  HLED  WITH 
ADDmONAL  LISTING  APPLICATIONS 

A-1  Contract.  A  copy  of  each  executed 
contract,  plan  or  agreement  pursuant  to 
which  the  additional  securities  applied  for 
are  to  be  issued. 

A-2  [Opinion  of  CounseL  An  opinion  of 
counsel  of  satisfactory  standing  addressed  to 
the  Exchange  as  to  the  following:  (a)  the 
validity  of  authorization  and  issuance  (or 
proposed  issuance)  of  the  securities  applied 
for;  (b)  whether  the  securities  are  (or  will  be) 
fully  paid  and  non-assessable,  and  whether 
personal  liability  attaches  to  ownership;  and 
(c)  whether  the  securities  to  be  listed  will  be 
registered  or  issued  pursuant  to  an 
exemption  under  the  Securities  Act.  If  such 
counsel,  (or,  if  a  firm,  any  member  thereof) 
is  an  officer,  director  or  stockholder  of  the 
applicant,  this  fact  must  be  disclosed  in  the 
opinion. 

A-3  Board  Resolutions.  One  certified  copy 
of  each  resolution  of  the  Board  of  Directors 
authorizing  the  issuance  for  which  the  listing 
application  is  being  made,  and 

A-4.  Amendments  to  Charter.  One  copy  of 
each  amendment  to  the  charter  not 
previously  filed  with  the  Exchsmge,  or,  at  the 
applicant's  option,  one  copy  of  the  charter  as 
amended  to  date,  certified  by  the  Secretary  of 
State  or  corresponding  authority  of  the  state 
of  incorporation. 

A-5]  Financial  Statements  of  Acquired 
Company.  If  the  securities  to  be  listed  are  to 
be  issued  in  connection  with  the  acquisition 
of  a  controlling  interest  in,  or  of  substantially 
all  of  the  assets  subject  to  the  liabilities  of, 
another  company,  the  most  recent  audited 
financial  statements,  supplemented  by  the 
latest  interim  statements.  In  cases  where 
independently  audited  financial  statements 
are  not  available,  a  manually  signed 


statement  certified  by  the  chief  accounting 
officer  of  such  other  com]>any  must  be 
submitted. 

A-(6)3.  Engineering  Report.  If  the 
securities  applied  for  are  to  be  issued  in 
acquisition  of  a  stock  interest  in  another 
company,  or  properties  or  other  assets, 
furnish  one  copy  of  any  engineering, 
geological  or  appraisal  report  which  may 
have  been  obtained  in  connection  with  the 
proposed  acquisition. 

(A-7.  Amendments  to  By>Laws.  One 
certified  copy  of  each  amendment  to  the  by- 
laws not  previously  filed  with  the  Exchange. 
If  desired,  there  may  be  filed  in  lieu  of  such 
amendments,  one  certified  copy  of  the  by- 
laws as  amended  to  date. 

A-8.  Stock  Certificates.  If  the  form  of  stock 
certificate  for  the  listed  class  of  stock  has 
been  or  is  to  be  changed,  furnish  one 
specimen  of  each  denomination  of  the 
changed  form,  with  a  certification  from  the 
banknote  company  that  the  security  has  been 
prepared  in  accordance  with  the  printing  and 
engraving  requirements  of  the  Exchange,  as 
specified  in  §823.) 

A-(9]4.  Listing  Agreement.  A  company 
must  execute  a  new  listing  agreement  (see  • 
Listing  Form  1)  in  support  of  every 
substitution  listing  except  in  the  case  of  a 
reverse  split. 


SUBSCRIPTION  RIGHTS,  BACKDOOR 
USTING  AND  PAIRED  SECURITIES 
(§§340-343) 

Sec.  340.  SUBSCRIPTION  RIGHTS 

A  listed  company  must  promptly  disclose 
any  action  taken  by  it  with  respect  to  the 
allotment  of  rights  to  subscribe  or  rights  or 
benefits  pertaining  to  the  ownership  of  its 
listed  securities.  It  is  further  required  to  give 
prompt  notice  of  any  such  action  to  the 
Exchange  to  afford  the  holders  of  such 
securities  a  proper  period  within  which  to 
record  their  interests  and  exercise  their 
rights.  These  requirements  are  further 
explained  in  paragraphs  (a)  through  (h) 
below. 

The  Exchange  will  not  admit  subscription 
rights  to  dealings  unless  the  underlying 
security  is  or  will  be  listed  on  the  Exchange. 

(a)  No  change 

(b)  Establishment  of  Record.  Mailing,  and 
Expiration  Dates — The  record  dale  should  be 
no  earlier  than  one  day  prior  to  the  time  the 
registration  statement  or  offering  circular 
becomes  effective. 

The  mailing  of  the  subscription  rights  to 
shareholders  should  occur  as  soon  after  the 
record  date  as  possible.  Most  companies  have 
their  transfer  agents  mail  the  rights  on  the 
same  date  as  the  record  date  or,  at  the  latest, 
on  the  business  day  following  Ihe  record 
date. 

The  subscription  period  should  be  for  at 
least  14  calendar  days  following  the  mailing 
date,  (provided  the  subscription  agent  is 
located  in  New  York  City.  If  the  transfer 
agent  (which  usually  also  acts  as  the 
subscription  agent)  is  not  located  in  New 
York  City  or  does  not  have  a  New  York  City 
"drop"  (see  §  801),  such  additional  number 
of  days  as  is  equal  to  the  mailing  distance 
between  New  York  City  and  the  location  of 


the  subscription  agent  should  be  added  to  the 
14  day  period.  For  example,  if  the  sole 
subscription  agent  is  located  in  Boston, 
without  "drop"  facilities  in  New  York  City, 
the  subscription  period  should  be  at  least  15 
days;  in  Chicago  16  days;  and  on  the  Pacific 
Coast  18  days.  Companies  not  having  a  New 
York  City  transfer  agent  (or  the  equivalent 
thereof)  should  consider  the  advisability  of 
appointing  a  New  York  City  banking 
institution  to  act  as  subscription  agent  or  co- 
subscription  agent  to  facilitate  the  handling 
of  subscriptions  in  relationship  to  the 
minimum  subscription  period  involved.)  (See 
§§  510-522  for  further  explanation  of  "ex- 
rights"  rule.) 

(c)  No  change 

(d)  No  change 

(e)  Dealings  in  Rights — No  application  is 
required  to  be  filed  with  the  Exchange  for  the 
listing  of  subscription  rights  or  with  the  SEC 
for  their  registration  under  the  Exchange  Act. 
Under  SEC  Rule  12a— 4,  subscription  rights 
are  exempt  from  registration  under  the 
Exchange  Act.  (Listed  companies  must, 
however,  issue  all  transferable  rights  or 
benefits  pertaining  to  listed  securities  in  a 
form  approved  by  the  Exchange  and  make  the 
same  assignable,  exercisable  and  deliverable 
in  the  Borough  of  Manhattan,  City  of  New 
York.) 

Transferable  rights  may  be  admitted  to 
dealings  on  the  Exchange  as  soon  as  notice 
is  received  that  the  company's  Securities  Act 
registration  statement  or  offering  circular  has 
become  effective.  The  normal  procedure  is  to 
admit  the  rights  to  dealings  at  10:00  a.m.  on 
the  day  following  the  day  the  registration 
statement  or  offering  circular  has  become 
effective.  Accordingly,  the  company  should 
arrange  to  have  the  registration  statement  or 
offering  circular  declared  effective  as  of  4:00 
p.m.  on  the  date  preceding  the  anticipated 
trading  date.  The  company  or  its  attorneys 
should  notify  the  Exchange  by  telephone  as 
soon  as  they  learn  of  SEC  clearance. 

Trading  in  rights  on  the  Exchange  will 
cease  at  the  close  of  business  on  the  business 
day  preceding  the  expiration  date  thereof,  if 
such  rights  are  exercisable  in  the  New  York 
City  metropolitan  area,  and  at  such  time  in 
advance  of  the  expiration  date  as  may  be 
announced  by  the  Exchange,  if  such  rights 
are  exercisable  outside  such  area.  (Exchange 
Rule  17.)  This  facilitates  open  contracts  to  be 
settled  and  rights  to  be  exercised  on  the  final 
day. 

(f)  Ex-Rights  Dote— As  specified  at  §  513(a) 
in  general,  stocks  are  quoted  "ex-rights"  the 
day  following  the  date  on  which  the  rights 
are  admitted  to  dealings.  (Exchange  Rule 
830.)  This  arrangement  allows  one  full  day's 
trading  to  take  place  in  the  rights  to  establish 
their  market  value  for  "ex-rights"  purposes. 
On  the  day  the  stock  is  quoted  "ex-rights"  all 
open  orders  to  buy  and  open  stop  orders  to 
sell  (pursuant  to  Exchange  Rule  132,  as 
amended)  on  the  books  of  the  specialist  are 
reduced  by  the  cash  value  of  the  rights  as 
determined  by  the  price  of  the  last  sale  in  Ihe 
rights  the  day  before  the  stock  sells  ex-righls. 
Purchasers  of  the  stock  beginning  the  fourth 
business  day  preceding  the  record  date  for  a 
slock  transferring  in  New  York  City  [(and 
earlier  if  the  stock  transfers  only  outside  of 
New  York  City)]  and  to  and  including  the  day 
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immediate  public  disclosure.  Thus,  in  cases 
of  doubt,  the  presumption  must  always  be  in 
favor  of  disclosure. 

(i)  no  change 

(ii)  When  the  facts  are  in  a  state  of  flux  and 
a  more  appropriate  moment  for  disclosure  is 
imminent. 

Occasionally,  corporate  developments  give 
rise  to  information  which,  although  material, 
is  subject  to  rapid  change.  If  the  situation  is 
about  to  stabilize  or  resolve  itself  in  the  near 
future,  it  may  be  proper  to  withhold  public 
disclosure  until  a  firm  announcement  can  be 
made,  since  successive  public  statements 
concerning  the  same  subject  (but  based  on 
changing  facts)  may  confuse  or  mislead  the 
public  rather  than  enlighten  it. 

For  example,  in  the  course  of  a  successful 
negotiation  for  the  acquisition  of  another 
company,  the  only  information  known  to 
each  party  at  the  outset  may  be  the 
willingness  of  the  other  to  hold  discussions. 
Shortly  thereafter,  it  may  become  apparent  to 
the  parties  that  it  is  likely  an  agreement  can 
be  reached.  Finally,  agreement  in  principle 
may  be  reached  on  specific  terms.  In  such 
circumstances  (and  assuming  the 
maintenance  of  strict  confidentiality),  a 
company  need  not  issue  a  public 
announcement  at  each  stage  of  the 
negotiations,  describing  the  current  state  of 
constantly  changing  facts,  but  may  await 
agreement  in  principle  on  speciRc  terms.  If, 
on  the  other  hand,  progress  in  the 
negotiations  should  stabilize  at  same  other 
point,  disclosure  should  then  be  made  if  the 
information  is  material. 

Whenever  material  information  is  being 
temporarily  withheld,  the  strictest 
confidentiality  must  be  maintained,  and  the 
company  shouldbe  prepared  to  meike  an 
immediate  public  announcement,  if 
necessary.  During  this  period,  the  market 
action  of  the  company's  securities  should  be 
closely  watched,  since  unusual  market 
activity  frequently  signifies  that  a  "leak"  may 
have  occurred.  This  is  one  reason  why  it  is 
imporiant  to  keep  the  company's  [Corporate 
Relations  Manager)  Listing  Qualifications 
Analyst  fully  apprised  of  material  corporate 
developments. 

Note:  Federal  securities  laws  may  restrict 
the  extent  of  permissible  disclosure  before  or 
during  a  public  offering  of  securities  or  a 
solicitation  of  proxies.  In  such  circumstances 
(as  more  fully  discussed  below),  a  company 
should  discuss  the  disclosure  of  material 
information  in  advance  with  the  Exchange 
and  the  Securities  and  Exchange 
Commission.  It  is  the  Exchange's  experience 
that  the  requirements  of  both  the  securities 
laws  and  regulations  and  the  Exchange's 
disclosure  policy  can  be  met  even  in  those 
instances  where  their  thrust  appears  to  be 
different. 

Q.  What  action  is  required  if  rumors  occur 
while  material  information  is  being 
temporarily  withheld? 

A.  If  rumors  concerning  such  information 
should  develop,  immediate  public  disclosure 
becomes  necessary.  (See  also  "Clarification 
or  Confirmation  of  Rumors  and  Reports"  on 
page  4-7.) 

Q.  What  action  is  required  if  insider 
trading  occurs  while  material  information  is 
being  temporarily  withheld? 


A.  Immediate  public  disclosure  of  the 
information  in  question  must  be  effected  if 
the  company  should  leam  that  insider 
trading,  as  defined  in  section  402(f),  has 
taken  or  is  taking  place.  In  unusual  cases, 
where  the  trading  is  insignificant  and  does 
not  have  any  influence  on  the  market,  and 
where  measures  sufficient  to  halt  insider 
trading  and  prevent  its  recurrence  are  taken, 
exemptions  might  be  made  following 
discussions  with  the  Exchange.  The 
company's  (Corporate  Relations  Manager] 
Listing  Qualifications  Analyst,  through  the 
facilities  of  the  Exchange's  Stock  Watch 
Department,  can  provide  current  information 
regarding  market  activity  in  the  company's 
securities  and  help  assess  the  significance  of 
such  trading. 
***** 

(b)  Thorough  Public  Dissemination 

Q.  What  specific  disclosure  techniques 
should  a  company  employ? 

A.  The  steps  required  are  as  follows: 

(i)  Prior  to  Public  Disclosure.  The  Exchange 
expects  a  company  to  notify  [its  Corporate 
Relations  Manager]  the  Exchange's  Stock 
Watch  Department  in  advance  of  public 
disclosure  of  information  which  is  non- 
routine  or  is  expected  to  have  an  impact  on 
the  market  for  its  securities.  The  Exchange, 
with  the  benefit  of  all  the  facts  provided  by 
the  company,  will  be  able  to  consider 
whether  a  temporary  halt  in  trading,  pending 
an  announcement,  would  be  desirable.  A 
temporary  halt  in  trading  is  not  a  reflection 
on  the  company  or  its  securities,  but  provides 
an  opportunity  for  disseminating  and 
evaluating  the  information  released.  Such  a 
step  frequently  helps  avoid  rumors  and 
market  instability,  as  well  as  the  unfairness 
to  investors  that  may  arise  when  material 
information  has  reached  part,  but  not  yet  all, 
of  the  investing  community.  Thus,  in 
appropriate  circumstances,  the  Exchange  can 
often  provide  a  valuable  service  to  investors 
and  listed  companies  by  arranging  for  such 
a  halt. 

(ii)  At  Time  of  Public  Disclosure.  As  a 
minimum,  any  public  disclosure  of  material 
information  should  be  made  by  an 
announcement  released  simultaneously  to: 
[(A)]  the  national  business  and  financial 
news-wire  services  [(Dow  Jones,  Reuters,  and 
Bloomberg),  (B)  the  national  news-wire 
services  (Associated  Press  and  United  Press 
International),  (C)  The  New  York  Times  and 
The  Wall  Street  Journal,  and  (D)  Moody's 
Investors  Service  and  Standard  &  Poor's 
Corporation.  The  New  York  telephone 
numbers  and  addresses  of  these  organizations 
are  as  follows: 
Dow  Jones  &  Company,  Inc.  (The  Wall  Street 

Journal),  World  Financial  Center,  200 

Liberty  Street,  New  York,  N.Y.  10281,  (212) 

416-2471 
Reuters  Ltd.,  1700  Broadway,  New  York,  N.Y. 

10019,  (212)  603-3300 
Bloomberg  Business  News,  499  Park  Avenue, 

New  York,  N.Y.  10022.  (212)  318-2000 
Associated  Press,  50  Rockefeller  Plaza,  New 

York,  N.Y.  10020,  (212)  621-1500  ,j 
United  Press  International,  Five  Penn  Plaza, 

New  York,  N.Y.  10001,  (212)  560-1100 
The  New  York  Times.  229  W.  43rd  Street, 

New  York.  N.Y.  10036.  (212)  556-1234 
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Standard  &  Poor's  Corporation,  25  Broadway, 

New  York,  N.Y.  10004,  (212)  208-8377 
Moody's  Investors  Service,  Inc.,  99  Church 

Street,  New  York,  N.Y.  10007,  (212)  553- 

0300 

Concerns  that  distribute  press  releases  over 
private  [teletype]  networks  may  be  extremely 
helpful  in  gaining  news  coverage.  Two  such 
organizations  are  PR  Newswire,  [150  E.  58th 
St.,  New  York,  N.Y.  10022  [(212)  832-9400 
or  (800)  832-5522  (outside  New  York)].]  and 
Business  Wire  [,  1133  Avenue  of  the 
Americas,  New  York,  N.Y.  10036  [(212)  575- 
8822  or  (800)  221-2462  (outside  New  York)]]. 

Companies  may  also  wish  to  broaden  their 
distribution  to  other  news  or  broadcast 
media,  such  as  those  in  the  location  of  the 
company's  plants  or  offices,  and  to  trade 
publications.  The  information  in  question 
should  always  be  given  to  the  media  in  such 
a  way  as  to  promote  publication  by  them  as 
promptly  as  possible,  i.e.,  by  telephone, 
telecopy,  or  in  writing  (by  hand  delivery),  on 
em  "immediate  release"  basis.  Compauiies  are 
cautioned  that  some  of  these  media  may 
refuse  to  publish  information  given  by 
telephone  until  it  has  been  confirmed  in 
writing  or  may  require  written  confirmation 
after  its  publication.  ♦ 

Whenever  difficulty  is  encountered  or 
anticipated  in  having  an  announcement 
about  a  material  development  published,  a 
company  should  contact  [its  Corporate 
Relations  Manager  who  may  frequently]  The 
Exchange's  Stock  Watch  Department,  which 
maybe  able  to  provide  assistance.  Finally,  if 
despite  all  reasonable  efforts,  the 
announcement  has  not  been  published  by 
one  of  the  national  news-wire  services  or  one 
of  the  above-mentioned  newspapers,  the 
company  should  attempt  to  have  the 
announcement  disseminated  through  other 
media,  such  as  trade,  industry  or  business 
publications,  or  local  newspapers  (especially 
those  in  the  area  where  the  company's 
principal  offices  or  plants  are  located  or 
where  its  stockholders  are  concentrated).  In 
cases  where  the  announcement  is  of 
particular  importance,  or  where  unusual 
difficulty  in  dissemination  is  encountered, 
the  company  should  consider  the  use  of  paid 
advertisements,  a  letter  to  stockholders,  or 
both. 

Companies  may  also  disseminate 
information  over  the  Internet.  Information 
should  not  be  made  available  over  the 
Internet  before  the  same  information  is 
transmitted  to,  and  received  by,  the 
traditional  news  vendor  services. 

Three  copies  of  all  public  announcements 
should  be  sent  to  the  Exchange. 
[Announcements  can  be  telecopied  to  the 
Exchange  at  (212)  306-1488.] 

Q.  How  does  the  policy  on  thorough  public 
dissemination  apply  to  meeting  with 
securities  analysts,  journalists,  stockholders, 
and  others? 
***** 

(c)  Clarification  or  Confirmation  of  Rumors 
and  Reports 

no  change 

(d)  Response  to  Unusual  Market  Action 
Q.  What  is  the  significemce  of  unusual 

market  activity  from  the  standpoint  of 
disclosure? 

A.  Where  unusual  market  action  (in  price 
movement,  trading  activity,  or  both)  occurs 


without  any  apparent  publicly  available 
information  which  would  account  for  the 
action,  it  may  signify  trading  by  persons  who 
are  acting  either  on  unannounced  material 
information  or  on  a  rumor  or  report,  whether 
true  or  false,  about  the  company.  Most  often, 
of  course,  unusual  market  activity  may  not  be 
traceable  either  to  insider  trading  or  to  a 
rumor  or  report.  Nevertheless,  the  market 
action  itself  may  be  misleading  to  investors, 
who  are  likely  to  assume  that  a  sudden  and 
appreciable  change  in  the  price  of  a 
company's  stock  must  reflect  a  parallel 
change  in  its  business  or  prospects. 
Similarly,  unusual  trading  volume,  even 
when  not  accompanied  by  a  significant 
change  in  price,  tends  to  encourage  rumors 
and  give  rise  to  speculative  trading  activity 
which  may  be  unrelated  to  actual 
developments  in  the  company's  affedrs. 

Generally,  unusual  market  activity  will 
first  be  detected  by  either  the  Specialist  in 
the  company's  seciu-ities  or  the  Exchange's 
Stock  Watch  Department].  This  information 
will  then  be  passed  on  to  the  company's 
Corporate  Relations  Manager,  who^,  which  in 
turn,  will  contact  company  officials  to 
apprise  them  of  the  activity. 


Sec.  403.  CONTENT  AND  PREPARATION 
OF  PUBLIC  ANNOUNCEMENTS 

(a)  Exchange  Requirements 
no  change 

(b)  Securities  Laws  Requirements — The 
requirements  of  the  Federal  securities  laws 
must  also  be  carefully  considered  in  the 
preparation  of  public  announcements.  In 
particular,  these  laws  may  impose  special 
restrictions  on  the  extent  of  permissible 
disclosiu-e  before  or  during  a  public  offering 
of  securities  or  a  solicitation  of  proxies. 
Generally,  in  such  circumstances,  while  the 
restrictions  of  the  securities  laws  may  affect 
the  character  of  disclosure,  they  do  not 
prohibit  the  timely  disclosure  of  material 
factual  information.  Thus,  it  is  normally 
possible  to  effect  the  disclosure  required  by 
Exchemge  policy. 

[Whenever  a  conflict  arises,  the  company 
should  discuss  the  matter  with  the  Securities 
and  Exchange  Commission,  as  well  as  with 
its  Exchange  Corporate  Relations  Manager, 
who  can  frequently  assist  in  evaluating  the 
problem.] 

(c)  Preparation  of  Announcements — The 
following  guidelines  for  the  preparation  of 
press  releases  and  other  public 
announcements  should  help  companies  to 
ensure  that  the  content  of  such 
announcements  will  meet  the  requirements 
discussed  above: 

(ii)  no  change 

(iii)  Since  skill  and  experience  are 
important  to  the  preparation  and  editing  of 
accurate,  fair  and  balanced  public 
announcements,  the  Exchange  recommends 
that  a  limited  group  of  individuals  within  the 
company  be  given  this  assignment  on  a 
continuing  basis.  (Since  a  press 
announcement  usually  must  be  prepared  and 
released  as  quickly  as  possible,  however,  the 
group  charged  with  this  assignment  should 
be  large  enough  to  handle  problems  that  arise 
suddenly  and  unexpectedly.)  The  [company's 
Corporate  Relations  Manager]  Exchange's 


Stock  Watch  Department  can  assist  in 
assessing  whether  the  release  satisfies  the 
Exchange's  disclosure  requirements, 
(iv)  no  change 

Sec.  404.  EXCHANGE  SURVEILLANCE 
PROCEDURES 

[As  previously  noted,  the  Corporate 
Relations  Managers  are  primarily  responsible 
for  the  day-to-day  relations  with  listed 
companies.  They  are  familiar  with  the  affairs 
of  their  assigned  companies  and  are 
connected  by  direct  wire  to  the  trading  floor 
of  the  Exchange.  They  also  maintain  close 
contact  with  the  Exchange's  Stock  Watch 
Department,  which  is  responsible  for 
monitoring  unusual  market  situations.) 

In  many  cases,  when  unusual  market 
action  occurs,  [it  is  reported  to  the  assigned 
Corporate  Relations  Managers.  In  many  cases, 
by  checking  with]  Stock  Watch[,  the 
Corporate  Relations  Managers]  is  able  to  trace 
the  reason  for  the  action  to  a  specific  cause, 
such  as  recently  disclosed  information, 
recommendations  by  advisory  services,  or 
rumors.  In  certain  instances,  the  Exchange's 
Market  Surveillance  Department  may  also  be 
asked  to  check  brokerage  firms  as  to  the 
source  and  reasons  for  activity  stemming 
from  their  particular  firms.  (This  latter 
information,  it  should  be  noted,  must  remain 
confidential  to  the  Exchange.)  If  no 
explanation  of  the  unusual  activity  is 
revealed,  [the  Corporate  Relations  Managers] 
Stock  Watch  may  call  officials  of  the 
company  to  determine  whether  the  cause  of 
the  action  is  known  to  them.  If  the  action 
appears  to  be  attributable  to  a  rumor  or 
report,  or  to  material  information  that  has  not 
been  publicly  disseminated,  the  company  is 
requested  to  take  appropriate  corrective 
action,  and  it  may  be  advisable,  after 
consultation  with  trading  floor  officials,  to 
halt  trading  until  such  action  has  been  taken. 

(Sec.  405.  CONSULTATION  WITH 
EXCHANGE  CORPORATE  RELATIONS 
MANAGERS 

A  company  expecting  to  make  a  material 
corporate  announcement  should  first  contact 
its  Corporate  Relations  Managers  who  is  in  a 
unique  position  to  evaluate  disclosure 
problems  as  they  arise  and  explain  their 
effect  on  the  public,  the  company  and  the 
Exchange.  By  means  of  such  advance 
consultation,  effective  liaison  between 
companies  and  the  Exchange  is  maintained, 
and  a  company  can  obtain  the  benefit  of  the 
Representative's  experience  in  the  day-to-day 
application  of  the  Exchange's  policies 
relating  to  corporate  disclosure.] 

PART  5.  Dividends  and  Stock  Splite  (§§  501- 
522) 

NO-nCES,  RECORD  DATE  {§§  501-509) 

Sec.  501.  NOTICE  OF  DIVIDEND 

no  change 

Sec.  502.  RECORD  DATE 

A  company  is  not  permitted  to  close  its 
stock  transfer  books  for  any  reason,  including 
the  declaration  of  a  dividend.  Rather,  it  must 
establish  a  record  date  for  shareholders 
entitled.  To  a  dividend  which  is  at  least  ten 
days  after  the  date  on  which  the  dividend  is 
declared  (declaration  date).  [However,  in  the 
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Sec.  521.  SPECIAL  EX-DIVIDEND  RULINGS 

(a)  no  change 


(b)  no  change 

(c)  "Cash"  Transactions — The  Ex-Dividend 
Rule  of  the  Exchange  specifies  that  "cash" 
transactions  (in  which  delivery  of  the 
security  must  be  made  on  the  date  of  the 
transaction)  [in  the  case  of  stocks  transferring 
in  the  New  York  City  Metropolitan  area,) 
shall  be  "ex-dividend"  on  the  business  day 
following  the  record  date[,  and  in  the  case  of 
stocks  transferring  only  outside  of  that  area 
shall  be  "ex-dividend"  on  the  business  day 
following  the  "equivalent  New  York  record 
date"]. 


PART  6.  According;  Annual  and  Quarterly 
Reports  (§§603-624) 

ACCOUNTING  (§  603,  §  604) 

Sec.  603.  CHANGE  IN  ACCOUNTANTS 

A  listed  company  is  required  to  notify  its 
[Corporate  Relations  Managers]  Listing 
Qualifications  Analysis  promptly  (prior  to 
filing  its  8-K)  if  it  changes  independent 
accountants:  and  must  state  the  reason  for 
such  change. 


INTERIM  REPORTS  (§§622-624) 

(Sec.  622.  REQUESTS  FOR  EXTENSION 

A  company  should  immediately  notify  its 
Corporate  Relations  Manager  whenever  it 
files  with  the  SEC  a  request  for  extension  of 
time  for  the  filing  of  its  interim  statements  on 
SEC  Form  12b-25.] 


PART  7.  Shareholders'  Meetings,  Approval 
and  Voting  of  Proxies  (§§  701-726) 

SHAREHOLDERS'  APPROVAL  (§§  701-706) 


[Sec.  702.  CHARTER  AND  BY-LAW 
AMENDMENTS 

A  listed  company  is  required  to  file  with 
the  Exchange  a  copy  of  any  amendment  to  its 
charter  or  by-laws  (or  equivalent  documents), 
as  soon  as  it  becomes  effective.  Such  filing 
must  include: 

(a)  in  the  case  of  a  charter  amendment — 
a  certification  by  the  Secretary  of  State  (or 
similar  authority)  that  the  filing  is  a  true  and 
complete  copy  of  the  amendments:  and 

(b)  in  the  case  of  a  by-law  amendment — 
a  resolution  of  the  board  of  directors 
(certified  by  an  officer  of  the  company) 
authorizing  the  by-law  amendment.] 


SHAREHOLDERS'  APPROVAL  (§§  710-713) 


Sec.  713.  OTHER  TRANSACTIONS 

The  Exchange  will  require  shareholder 
approval  (pursuant  to  a  proxy  solicitation    • 
conforming  to  SEC  proxy  rules)  as  a 
prerequisite  to  approval  of  applications  to  list 
additional  shares  to  be  issued  in  connection 
with: 
(a)  a  transaction  involving: 
(i)  the  sale,  [or]  issuance,  or  potential 
issuance  by  the  company  of  common  stock 
(or  securities  convertible  into  common  stock) 
at  a  price  less  than  the  greater  of  book  or 


market  value  which  together  with  sales  by 
officers,  directors  or  principal  shareholders 
of  the  company  equals  20%  or  more  of 
presently  outstanding  common  stocks;  or 

(ii)  the  sale,  [or]  issuance,  or  potential 
issuance  by  the  company  of  common  stock 
(or  securities  convertible  into  common  stock) 
equal  to  20%  or  more  of  presently 
outstanding  stock  for  less  than  the  greater  of 
book  or  market  value  of  the  stock;  or 

(b)  a  transaction  which  would  involve  the 
application  of  the  Exchange's  original  listing 
guidelines  as  described  in  §  341. 

VOTING  BY  EXCHANGE  MEMBERS, 
TRANSMISSION  OF  PROXY  MATERIALS 
(§§720-726) 


Sec.  726.  VOTING  BY  SPECIAUSTS  (SEE 
EXCHANGE  RULE  186) 

[An]  Exchange  specialists  (is>  are 
prohibited  from  soliciting,  directly  or 
indirectly,  any  proxy  on  behalf  of  [himself] 
themselves  or  any  other  person  in  respect  of 
a  security  in  which  [he  is]  they  are  registered 
as  a  specialist.  [A  specialist  is]  Specialists  are 
also  prohibited  from  voting  in  any  proxy 
contest  any  such  security  in  which  [he  has] 
they  have  a  beneficial  interest. 

(PART  8.  Transfer  Facilities;  Certificate 
Requirements  (§§  801-841) 

TRANSFER  AGENTS,  REGISTRARS, 
TRUSTEES  (§§801-811) 

Sec.  801.  TRANSFER  AND  REGISTRY 
FACmriES 

Listed  companies  are  required  to  maintain 
transfer  and  registry  facilities  (including 
facilities  for  conversion  or  exchange)  for  their 
listed  securities,  which  are  satisfactory  to  the 
Exchange.  Such  transfer  and  registry  facilities 
may  be  located  in  New  York  City  or  outside 
of  New  York  City  provided,  in  each  case,  that 
the  requirements  of  Rule  891  of  the  Board  of 
Governors  of  the  Exchange,  set  forth  below, 
are  met. 
Board  of  Governors  Rule  891: 
Requirements  in  order  to  qualify  as  a 
Transfer  Agent  for  securities  listed  on  the 
American  Stock  Exchange  (where  the  listed 
Company  does  not  act  as  its  own  Transfer 
Agent)  in  respect  of  (i)  all  Transfer  Agents 
located  in  New  York  City,  2md  (ii)  Transfer 
Agents  located  out-of-town  where  the  listed 
Company  has  no  Transfer  Agent  in  New  York 
City. 

1.  Office  facilities  (hereinafter  referred  to  as 
the  "office")  satisfactory  to  the  Exchange  and 
the  issuer  to  receive  and  redeliver  securities 
must  be  located  south  of  Chambers  Street  in 
the  Borough  of  Manhattan,  City  of  New  York. 

2.  Routine  transfers  are  to  be  .processed  and 
available  for  pick-up  at  the  office  under 
normal  conditions  within  48  hours,  e.g.,  if 
received  before  Noon  on  Monday  must  be 
available  for  pick-up  no  later  than 
immediately  after  1:00  P.M.  on  Wednesday. 

3.  The  Transfer  Agent  must  assume  total 
responsibility  and  liability  for  securities  fi-om 
the  time  of  deposit  at  the  office  until  delivery 
at  the  window.  The  Transfer  Agent  must 
maintain  insurance  coverage  of  a  least 
$10,000,000  to  protect  securities  while  in 
transit  or  in  process  of  transfer,  and  it  must 
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be  in  a  position  to  demonstrate  that  it  has  a 
substantial  new  worth.  If  the  Transfer  Agent 
does  not  have  capital,  surplus  (both  capital 
and  earned),  undivided  profits  and/or  capital 
reserves  aggregating  at  least  $3,000,000,  it 
will  be  required  to  furnish  additional 
evidence  of  its  ability  to  meet  financial 
obligations  and  it  may  be  required  to 
maintain  insCirance  coverage  in  excess  of 
$10,000,000.  In  this  regard,  all  relevant 
factors  will  be  considered  such  as  its  past 
record  of  operations  as  a  transfer  agent,  the 
experience  of  its  management  and 
supervisory  personnel,  its  security  and 
record-keeping  procedures,  the  nature  and 
scope  of  any  other  activities  in  which  it  is 
engaged  and  the  amount  of  its  capital  in 
relation  to  its  overall  business  activities. 

4.  Out-of-town  agents  having  a  drop  in 
New  York  must  make  appropriate 
arrangements  to  pick  up  from  and  deliver  to 
DepositEiry  Trust  Company  normally  within 
the  48-hour  period  and  framework 
mentioned  above. 

5.  Personnel  at  the  office  must  have 
sufficient  experience  to  respond  promptly  to 
inquiries  regarding  transfers,  including  legal 
items. 

6.  Securities  received  before  the  close 
business  at  the  office  on  a  record  date  or  any 
other  date  involving  the  rights  of  a  security 
holder  must  be  recorded  as  of  the  date  so  as 
to  establish  the  transferee's  rights. 

7.  Facilities  should  be  available  for 
expediting  transfer  service  when  needed.  No 
objection  will  be  made  if  a  reasonable  charge 
is  made  for  such  special  service. 

8.  The  Exchange  reserves  the  right  to 
request  a  company  with  securities  listed  on 
the  Exchange  to  terminate  the  appointment  of 
its  transfer  agent  in  the  event  of  failure  of 
such  transfer  agent  to  conform  to  all  of  the 
foregoing  requirements. 

Sec.  802.  AGREEMENT  WITH  TRANSFER 
AGENT 

A  company  is  required  to  cause  its  transfer 
agent  or  agents  to  enter  into  an  agreement 
with  the  Exchange  (Listing  Form  3  for 
common  stock  and  Listing  Form  5  for 
warrants)  whereby  the  transfer  agent  must 
notify  the  Exchange  10  days  after  the  close 
of  each  calendar  quarter  of  the  number  of 
shares  outstanding  as  of  the  last  business  day 
of  the  calendar  quarter  for  each  security 
listed  on  the  Exchange.  The  transfer  agent 
must  also  notify  the  Exchange  if  its  services 
are  discontinued. 

Sec.  803.  AGREEMENT  WFFH  REGISTRAR 

A  company  is  also  required  to  cause  its 
registrar  or  registrars  to  enter  into  an 
agreement  with  the  Exchange  (Listing  Form 
4)  whereby  the  registrar  agrees  to  notify  the 
Exchange  10  days  after  the  close  of  each 
calendar  quarter  of  the  number  of  shares 
registered  for  each  securify  listed  on  the 
Exchange.  A  registrar  must  also  notify  the 
Exchange  if  its  services  are  discontinued. 

Sec.  804.  ADDITIONAL  TRANSFER  AND 
REGISTRY  FACILITIES 

Transfer  and  registry  agencies  maybe 
maintained  in  more  than  one  city.  However, 
when  shares  are  transferred  in  more  than  one 
transfer  office,  the  combined  amoiuits  of 
stocks  registered  in  all  transfer  offices  shall 


not  exceed  the  amount  authorized  for  listing 
(See  also  §  829.) 

Sec.  805.  ACTING  IN  DUAL  CAPACITY 

A  qualified  bank,  trust  company,  listed 
company  or  other  qualified  organization  may 
act  in  the  dual  capacities  of  transfer  agent 
and  registrar,  provided  that  it  countersigns 
stock  certificates  in  both  capacities.  All 
entities  which  act  in  the  dual  capacify  of 
transfer  agent  and  registnir  are  required  to 
assure  the  Exchange  that  such  functions  are 
maintained  separately  and  distinctly  with 
appropriate  internal  controls,  subject  to  etn 
aimuaJ  review  by  the  agent's  independent 
auditors  which  shall  be  provided  to  the 
entity's  board  of  directors. 

A  listed  company  acting  in  the  dual 
capacify  of  transfer  agent  and  registrar  for  its 
own  securities  shall  be  required  to  sign  an 
appropriate  agreement  with  the  Exchange  to, 
among  other  things: 

1.  maintain  offices,  staffed  by  qualified 
persoimel,  with  adequate  facilities  for  the 
safekeeping  of  securities  in  its  possession 
where  transfer  and  registration  may  be 
completed  within  forty-eight  hours; 

2.  be  resfK>nsible  to  inderrmify  purchasers 
for  cmy  loss  arising  out  of  over/under 
issuance  of  all  securities  delivered  to,  or 
picked  up  by,  it  as  agent,  until  such 
securities  are  delivered  pursuant  to 
instructions;  and 

3.  maintain  the  transfer  agent  and  registrar 
functions  as  separate  and  distinct  with 
appropriate  internal  controls,  such  controls 
to  be  reviewed  annually  by  the  company's 
independent  auditors. 

Sec.  806.  COMPANY  ACTING  AS  OWN 
TRANSFER  AGENT  AND/DR  REGISTRAR 

If  a  securify  is  transferred  and/or  registered 
at  the  company's  office,  the  persons  who 
shall  be  authorized  to  sign  certificates  in  the 
capacity  of  registrar  and  transfer  agent  shall 
be  appointed  by  specific  authority  of  the 
board  of  directors  and  shall  not  be  an  officer 
who  is  otherwise  authorized  to  sign 
certificates  on  the  company's  behalf. 

Note:  A  listed  company  which  acts  as 
transfer  agent  and/or  registrar  for  the 
securities  of  another  issuer  must  comply  with 
Exchange  rules  pertaining  to  unaffiliated 
banks,  trust  companies  or  other  organizations 
(see  Amex  Rule  891). 

Sec.  807.  APPOINTMENT  OF  NEW  AGENT 

A  company  is  not  permitted  to  appoint  a 
transfer  agent,  registrar,  or  other  fiscal  agent 
of  a  security  of  the  company  listed  on  the 
Exchange  without  prior  notice  to  and 
approval  of  the  Exchange.  A  registrar  must, 
at  the  time  of  its  appointment,  be  acceptable 
to  the  Exchange  as  a  registrar  for  securities 
listed  on  the  Exchange. 

Sec.  808.  SPLIT-UP  OF  CERTIFICATES 
AFTER  CLOSING  TRANSFER  BOOKS 

If  the  transfer  books  of  a  company  should 
be  closed  permanently,  the  company  is 
required  to  continue  to  split-up  certificates 
into  smaller  denominations  in  the  same  name 
so  long  as  such  stock  remains  listed  on  the 
Exchange. 


Sec.  809.  AGENT  FOR  REGISTRA^nON  ON 
BONDS  OR  DEBENTURES 

A  company  applying  for  the  listing  (or 
having  listed)  registered  bonds  or  debentures 
on  the  Exchange  is  required  to  maintain  in 
New  York  City  (See  §  801)  an  office  or 
agency,  satisfactory  to  the  Exchange,  where 
such  bonds  or  debentures  are  registerable.  In 
the  case  of  bonds  or  debentures  issued  in 
bearer  form,  such  office  or  agency  must 
provide  for  the  payment  of  principal  and 
interest  on  such  indebtedness. 

Sec.  810.  AGENT  FOR  PAYMENT  OF 
DIVIDENDS.  INTEREST  AND  PRINCIPAL 

A  listed  company  is  permitted  to  designate 
an  agent,  satis^tory  to  the  Exchange, 
located  in  or  outside  New  York  City,  for  the 
payment  of  dividends,  interest  and  principal 
(on  bonds  or  debentures),  and  other 
payments  with  respect  to  a  listed  securify.  If, 
however,  checks  for  such  payments  are 
drawn  on  a  bank  located  outside  New  York 
City,  additional  arrangements  must  be  made 
for  payment  against  such  checks  at  a  bank, 
trust  company  or  agency  located  in  New  York 
City;  and  the  details  of  those  arrangements 
disclosed  to  the  payee. 

Sec.  811.  TRUSTEES  FOR  BOND  ISSUES 

(a)  Trustee  to  be  a  bank  or  trust  company — 
The  trustee  of  a  bond  issue  must  be  a  trust 
company  or  banking  institution  having 
substantial  capital  and  surplus  and  the 
experience  and  facilities  for  handling 
corporate  trust  business.  In  cases  where,  for 
any  reason,  an  individual  has  been  appointed 
as  trustee,  a  qualified  trust  company  or 
banking  institution  must  be  appointed  co- 
trustee. 

(b)  Separate  trustee  for  each  issue — If  the 
company,  either  at  the  time  of  listing  or 
subsequently,  should  have  bonds  or  other 
evidences  of  indebtedness  outstanding  under 
more  than  one  mortgage,  indenture  or  deed 
or  trust,  each  issue  shall  be  represented  by 

a  different  trustee;  provided,  however,  that 
separate  trustee  shall  not  be  required  in  the 
case  of  several  issues  of  bonds  issued  under 
one  or  more  indentures  that  have  been 
qualified  under  the  Trust  Indenture  Act  of 
1939,  as  amended. 

(c)  Persons  not  acceptable  as  trustees — The 
Exchange  does  not  regard  as  satisfactory  to 
act  as  a  trustee  for  a  listed  issue  any:  (i) 
officer  or  director  of  the  issuing  company;  (ii) 
trust  company,  banking  institution,  or  other 
organization  in  which  an  officer  of  the 
issuing  company  is  an  executive  officer;  or 
(iii)  organization  controlled  by.  under 
common  control  with,  or  which  itself 
controls,  the  issuing  company. 

(d)  Changes  in  trustees — No  change  is  to  be 
made  in  the  trustee  of  a  listed  issue  without 
prior  notice  to  and  approval  of  the  Exchange. 

FORM  OF  SECURITIES-ENGRAVING 
(§§820-830) 

Sec.  820.  REVIEW  BY  THE  EXCHANGE 

In  addition  to  complying  with  the 
requirements  set  forth  below,  companies 
should  submit  the  following  to  the  Exchange 
for  review  and  approval: 

(a)  proofs  of  a  security  prior  to  final 
printing;  and  ' 
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(b)  specimens 
printed  on  the 
definitive  security 
banknote 
§  823.  No  chang( 
should  be  made 
Exchange. 


Df  the  security  in  final  form, 
nd  pap>er  to  be  used  for  the 
accompanied  by  the 
compahy  agreement  described  in 
in  the  form  of  a  certificate 
ivithout  the  approval  of  the 


ENGfUVED  BORDER 

securities  (stocks  and 
{  rinted  from  at  least  one 
b<  irder  plate  produced  by  a 
compa  ly  whose  work  is  acceptable 
The  company  may,  at  its 
secpnd  steel  engraved  face 


Sec.  821 

The  face  of  lii 
bonds)  must  be 
engraved  steel 
banknote 
to  the  Exchange 
option,  use  a 
plate. 

Sec.  822.  BORDER  PLATE  ORIGINAL 

The  engraved  )order  plate  (and  engraved 
face  plate,  if  usei  I)  must  be  original  to  the 
banknote  compa  ly  which  prepared  the 
security,  and  the  name  of  such  banknote 
company  must  a  )pear  on  the  face  of  all 
securities  and  al  o  on  the  face  of  coupons 
and  filing  panel  if  each  bond. 

The  border  pU  te  shall  remain  in  the 
permanent  posse  ssion  of  the  banknote 
company  which  produced  it.  The  plate  may 
be  used  by  such  }anknote  company  in  the 
production  of  "c  jntrolled  stock"  securities  of 
more  than  one  cdmpany,  provided  that  such 
securities  are  pn  pared  in  their  entirety  on 
the  premises  of  s  iich  banknote  company, 
which  shall  fum  sh  the  Exchange  with  the 
certificate  and  a(  reement  described  in  §  823. 

Sec.  823.  AGREEMENT  OF  BANKNOTE 
COMPANY 


I  spec  men 
be 


The  final 
Exchange  must 

(a)  a  certificate 
that: 

(i)  the  securi 
accordance  wi 
requirements  of 
Exchange:  and 

(ii)  all  work 
preparation  and 
rolls,  plates  and 
be  done  entirely 
banknote  compa 
specifically  note^ 
exceptions,  full 

(b)  an  agreemaht 
(by  its  terms  bin 
company,  its 
dies,  rolls,  plate; 
in  connection  w 
certificates  of  th( 
times,  be  and 
banknote  com 
being  used  in 
manufacture  anc 
will  be  kept  in  a 
banknote  compa 
certificates  of  thi 
process  will 
order  of  the 
in  actual  process 
such  vault.  (See 
format.) 


submitted  to  the 
accompanied  by: 
of  the  banknote  company 


ity  has  been  prepared  in 
th  the  printing  and  engraving 
I  he  American  Stock 

dc  ne  in  connection  with  the 
nanufacture  of  the  dies, 
;ertificates  has  been  and  will 
on  the  premises  of  the 
/.  except  as  may  be 
(if  there  are  any 
(  etails  must  be  given); 

by  the  banknote  company 
I  ling  upon  the  banknote 

and  assigns)  that  all 
and  other  engravings  used 
th  the  manufacture  of 
particular  issue  will,  at  all 
in  the  possession  of  the 
and,  when  not  actually 
with  the 
preparation  of  certificates, 
vault  on  the  premises  of  the 
y,  and  all  completed 
issue  and  all  certificates  in 
to  delivery  to  or  upon  the 
company  (except  when 
of  manufacture),  be  kept  in 
\ppendix  for  suggested 
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Sec.  824.  COLO! 


o 


The  printing 
distinctive  color ; 
denominations 


securities  must  be  in 
to  make  classes  and 
ily  distinguishable. 


r  sad: 


Sec.  825.  PAPER-SIZE 

All  paper  used  for  securities  must  be  of  an 
excellent  grade  of  bond  paper,  of  adequate 
weight  and  strong  enough  to  withstand  the 
strains  and  stresses  of  frequent  handling. 
Stock  certificates  shall  be  of  the  standard  size 
of  8  X  12  inches. 

Sec.  826.  DENOMINATIONS 

The  Exchange  has  no  requirements  as  to 
denominations  of  stock  certificates  and 
permits  either  the  sole  use  of  single 
(unlimited)  denomination  certificates,  or 
certificates  for  100  shares,  less  than  100 
shares  and  unlimited  denominations. 

The  denomination  of  100  shares,  less  than 
100  shares  and  more  than  100  share 
certificates  should  be  appropriately  indicated 
on  the  certificate  by  engraving  or  surface 
printing  at  the  option  of  the  company. 
Companies  which  do  not  have  a  separate 
certificate  for  more  than  100  shares  may  alter 
the  certificate  for  100  shares  or  for  less  than 
100  shares  by  over-printing. 

Certificates  for  other  than  100  shares 
should  indicate  the  exact  number  of  shares 
by  the  use  of  a  macerating  machine  that 
breaks  the  paper  or  a  matrix.  A  company  may 
also  use  a  punchout  panel  in  addition  to  one 
of  the  methods  noted  above. 

Sec.  827.  PAR  VALUE 

The  par  value  of  conunon  stock  may  be 
eliminated  from  common  stock  certificates, 
except  where  required  by  law.  Par  value  may 
also  be  eliminated  fi°om  preferred  stock 
certificates,  except  where  the  dividend  rate  is 
expressed  eis  a  percentage  of  par  value. 
Where  a  company  elects  to  eliminate  par 
value  from  its  stock  certificates,  an  opinion 
of  counsel  as  to  legality  under  applicable 
state  law  and  the  company's  charter  should 
be  filed  with  the  Exchange.  Where  par  value 
is  shown  on  certificates,  either  as  the  result 
of  legal  requirements  or  a  company's 
preference,  it  may  be  surface  printed  rather 
than  engraved. 

Sec.  828.  PREFERENCES 

If  the  stock  certificates  of  a  company  do  not 
recite  the  preference  of  all  classes  of  its  stock, 
the  company  is  required  to  furnish  to  its 
shareholders,  upon  request  and  without 
charge,  a  printed  copy  of  preferences  of  all 
classes  of  its  stock.  A  reference  to  the 
availability  of  such  copy  should  appear  on 
such  certificates. 

Sec.  829.  CER'nFICATES  TRANSFERRED 
IN  MORE  THAN  ONE  TRANSFER  OFHCE 

When  shares  are  transferred  in  more  than 
one  transfer  office,  certificates  should  be 
interchangeably  transferable  and  identical  in 
color  and  form,  except  as  to  names  of  transfer 
agent  and  registrar,  and  the  certificates  shall 
bear  a  legend  naming  all  cities  in  which  they 
may  be  transferred. 

Sec.  830.  SUPPLY  OF  CERTIFICATES 

A  company  is  required  to  have  on  hand  at 
all  times  a  sufficient  supply  of  certificates  to 
meet  the  demeinds  for  transfer. 


LOST  CERTIFICATES,  CUSIP  NUMBERS 

(§§840,841) 

Sec.  840.  REPLACEMENT  OF  LOST 
CERTIFICATES 

A  company  is  required  to  issue  new 
certificates  for  securities  listed  on  the 
Exchange  replacing  lost  ones  immediately 
upon  notification  of  loss  and  receipt  of 
proper  indemnity. 

In  the  event  of  the  issuance  of  any 
duplicate  bond  to  replace  a  bond  which  ha^ 
been  alleged  to  be  lost,  stolen  or  destroyed 
and  the  subsequent  appearance  of  the 
original  bond  in  the  hands  of  an  innocent 
bondholder,  either  the  original  or  the 
duplicate  bond  will  be  taken  up  and  canceled 
and  the  company  must  deliver  to  such  holder 
another  bond  theretofore  issued  and 
outstanding. 

Sec.  841.  CUSIP  IDENnnCA-nON 
NUMBER 

Certificates  for  listed  securities  are 
required  to  have  imprinted  thereon  the 
appropriate  CUSIP  identification  number 
which  is  provided  by  Standard  &  Poor's 
Corp. 

PART  9.  Treasury  Shares;  Additional 
Matters  (§§901-994) 

TREASURY  SHARES,  REDEMPTIONS  AND 
REPURCHASES  (§§  901-903) 


Sec.  901.  ACQUISITION  OR  DISPOSITION 
OF  TREASURY  SHARES 

A  company  is  required  to  report  to  the 
Exchange,  within  ten  days  after  the  close  of 
each  fiscal  quarter,  any  reacquisition  or 
disposition  of  its  previously  issued  shares 
listed  on  the  Exchange  made  during  the 
quarter.  Such  reports  are  to  include  treasury 
share  transactions  for  the  account  of  the 
company,  whether  direct  or  indirect,  and  are 
to  show  separate  totals  for  acquisitions  and 
dispositions  and  the  number  of  treasury 
shares  held  by  it  at  the  end  of  the  quarter. 

A  sample  form  of  report  is  shown  below: 

American  Stock  Exchange 

86  Trinity  Place 

New  York.  N.Y.  10006-1881 

Dear  Sirs:  Pursuant  to  section  901  of  the 
Company  Guide,  this  is  to  report  that  the 
company  effected  transactions  in  shares  of  its 
previously  issued  common  stock,  $1  par 
value,  during  the  quarter  ended  (date),  as 
follows: 

Treasury  shares  held  as  of  (date):  60,000 
Shares  reacquired  during  quarter  ended 
(date): 

Total:  60,000 
Shares  disposed  of  during  quarter  ended  ■ 
(date): 

(Date) — Exercise  of  option:  2,000 

(Date) — Exercise  of  option:  8,000 
Total  shares  disposed  of:  10,000 
Balance  as  of  (date):  50,000 
Very  truly  yours, 
XYZ  COMPANY 

Sec.  902.  REDEMPTION,  CANCELLATION, 
RETIREMENT 

A  company  is  not  permitted  to  select  any 
of  its  listed  securities  for  redemption 
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otherwise  than  pro  rata  or  by  lot,  and  is 
required  to  notify  the  Exchange  at  least  15 
days  in  advance  of  any  redemption  and  to 
furnish  it  promptly  with  any  information 
requested  in  connection  with  the 
redemption. 

Bonds,  debentures  or  preferred  stocks 
issued,  or  to  be  issued,  under  an  indenture 
or  charter  provision  not  conforming  to  this 
requirement  are  not  eligible  for  listing  on  the 
Exchange. 

A  company  is  also  required  to  notify  the 
Exchange  promptly  of  any  corporate  action 
which  will  result  in  the  redemption, 
cancellation  or  retirement,  in  whole  or  in 
part,  of  any  of  its  securities  listed  on  the 
Exchange,  and  to  notify  the  Exchange  as  soon 
as  the  company  has  notice  of  any  other  action 
which  will  result  in  any  such  redemption, 
cancellation  or  retirement. 

Notices  under  this  section  should  be 
directed  to  the  attention  of  the  company's 
Corporate  Relations  Manager. 

Sec.  903.  REPURCHASES  OF  USTED 
COMPANY  SECURITIES 

(a)  Private  Transactions — Purchase  Above 
Market — A  company  is  required  to  notify  the 
Exchange  promptly  of  all  facts  relating  to  the 
purchase,  direct  or  indirect,  of  any  of  its 
securities  listed  on  the  Exchange  at  a  price 
in  excess  of  the  market  price  of  such  security 
prevailing  on  the  Exchange  at  the  time  of 
purchase.  Such  reports  should  be  made  by 
telephone  or  telex  and  confirmed  by  letter. 

Since  such  transactions  may  involve  state 
and  Federal  legal  considerations,  it  is 
recommended  that  company  counsel  and 
officials  of  the  Exchange  be  consulted  prior 
to  effecting  a  proposed  repurchase  of  listed 
securities  above  the  market. 

It  is  the  policy  of  the  Exchange  to  make 
such  reports  available  to  the  public  in  its 
library.  In  addition,  the  Exchange  may 
require  the  company  to  issue  a  public 
announcement  and  a  notice  to  its 
shareholders  regarding  such  repurchase. 

(b)  Open  Market  Purchases. — Rule  lOb-18 
under  the  Exchange  Act  provides  a  "safe 
harbor"  for  issuer  repurchases  of  up  to  25% 
of  the  average  daily  volume  for  the  preceding 
four  weeks  of  exchange-traded  securities 
when  certain  timing,  price  and  broker-dealer 
conditions  are  met.  Part  (c)  of  such  Rule 
specifically  provides,  however,  that 
compliance  with  the  conditions  is  not  the 
exclusive  method  available  to  listed 
companies  to  effect  repurchases  in  the 
marketplace. 

Companies  planning  to  repurchase  their 
securities  in  the  marketplace,  should  consult 
with  their  Corporate  Relations  Manager 
(whether  or  not  they  plan  to  rely  on  the  safe 
harbor  of  the  Rule)  to  ascertain  the 
appropriate  disclosure  necessary  for  the 
maintenance  of  a  fair  and  orderly  market. 

Note:  Companies  should  be  aware  of  the 
prohibitions  on  purchases  contained  in  Rule 
lOb-6  under  the  Act  when  they  are  involved 
in  a  non-technical  distribution  of  their 
securities. 

(c)  Purchases  on  behalf  of  certain  employee 
plans— Ru\e  lOb-6  under  the  Exchange  Act 
exempts  purchases  by  independent  agents,  as 
defined,  on  behalf  of  certain  employee  and 
shareholder  plans. 


(d)  Tender  Offers  A  listed  company 
contemplating  the  making  of  a  tender  offer 
for  any  or  all  of  its  securities  should  structure 
the  offer  so  as  to  comply  with  all  applicable 
Federal  and  state  securities  laws. 

Inasmuch  as  a  tender  offer  may 
significantly  affect  the  market  for  or  the 
continued  listing  eligibility  of  the  security, 
the  company  should  consult  with  its 
Corporate  Relations  Manager  prior  to  the 
announcement  and  commencement  of  such 
offer. 

(e)  Odd-lot  Tender  Offers — A  company 
intending  to  make  a  tender  offer  to  its  odd- 
lot  (1  to  99  shares)  holders  may  find  the 
following  guidelines  helpful: 

(i)  the  use  of  a  retroactive  record  date  (i.e.. 
a  date  immediately  preceding  the  date  of 
announcement)  will  enable  the  company  to 
restrict  the  offer  to  existing  odd-lot  holders. 

(ii)  the  tender  offer  should  remain  open  for 
a  sufficient  period  of  time  to  provide  all  odd- 
lot  holders  with  ample  opportunity  to 
participate;  and 

(iii)  since  many  odd-lot  holdings  are  in 
"street"  or  nominee  names,  the  company 
should  provide  a  mechanism  which  allows 
its  beneficial  holders  to  participate  equally 
with  record  holders.  In  this  connection,  a 
company  may  wish  to  consider  the  following: 

(A)  a  "broker  guarantee"  provision  which 
permits  the  tender  of  odd-lot  holdings  that 
are  not  readily  available  for  physical  delivery 
within  the  tender  period; 

(B)  a  requirement  that  holders  of  record 
tendering  on  behalf  of  a  beneficial  owner 
confirm  to  the  company  that  the  securities 
tendered  represent  the  beneficial  owner's 
entire  holdings  of  that  security.] 

RELATIONSHIP  WFTH  SPECIAUST  (§  910) 

Sec.  910.  PROCEDURES,  RULES  AND 
REGULA-nONS 

From  time  to  time,  company  officials 
inquire  about  Exchange  rules  or  regulations 
affecting  their  relationship  to  the  registered 
specialist  in  their  securities. 

(a)  Specialist's  Function — (The  specialist  is 
a]  Specialists  are  members  of  the  Exchange 
who  performs  two  basic  functions  regarding 
the  issues  in  which  [he]  t/ieyspecialize(s].  As 
|a]  brokers,  (he  t/ieyhold[sl  and  executejs] 
orders  entrusted  to  (him]  them  by  other 
brokers  on  behalf  of  their  customers.  As  [a] 
dealers,  [he  is]  they  are  obliged,  insofar  as 
reasonably  practicable,  to  purchase  and  sell 
securities  for  [his]  their  own  account  in  order 
to  help  maintain  a  fair  and  orderly  market. 
[His]  Their  aim  is  to  provide  a  continuous 
auction  market  throughout  the  trading  day, 
with  minimum  price  changes  between 
transactions.  [The  specialist  does)  Specialists 
do  not  by  [his]  their  own  activities  determine 
the  trend  of  stock  prices.  Rather,  the  price  at 
any  given  moment  is  determined 
fundamentally  by  the  balance  of  public  buy 
and  sell  orders. 

(b)  Liaison — The  Exchange  recognizes  that 
periodic  communication  between  company 
officials  and  their  specialists,  if  appropriately 
conducted,  can  be  beneficial  to  both  parties. 
Such  communication  may  provide  company 
officials  with  a  better  understanding  of  the 
auction  market,  the  specialist  system  and 
their  own  specialist's  role  in  relation  to  the 
company's  securities.  From  the  specialist's 


viewpoint,  an  awareness  and  understanding 
of  the  company  and  its  affairs  may  aid  [him] 
specialists  in  discharging  [his]  their 
responsibility  for  maintaining  a  fair  and 
orderly  marlcet  in  the  company's  securities. 

(c)  Scope  of  Permissible  Disclosure — In 
view  of  the  specialist's  central  and  sensitive 
role  in  the  auction  market,  it  is  essential  that 
Federal  securities  laws.  Exchange  rules  and 
a  responsible  code  of  conduct  be  observed  in 
all  communications  between  specialists  and 
company  officials.  The  following  summary 
may  serve  as  a  guide  as  to  the  scope  of 
permissible  disclosure  in  such 
communications. 

A  company  may  make  available  to  the 
specialist  whatever  information  it  has 
provided  to  its  stockholders,  security 
analysts  or  the  general  public,  such  as 
specific  data  and  information  concerning 
general  trends  relating  to  the  company's 
business,  as  well  as  industry  and  general 
economic  developments  that  may  influence 
the  company's  welfare.  It  is  improper, 
however,  to  furnish  to  the  specialist  any 
material  information  not  previously  released 
to  the  public  regarding  such  matters  as 
earnings,  forecasts,  anticipated  dividend 
action,  a  proposed  stock  split,  merger 
negotiations  or  any  other  undisclosed  matter 
which  is  likely  to  have  a  significant  effect  on 
the  price  of  the  company's  securities  or 
influence  investment  decisions. 

While  it  is  not  contemplated  that  a     * 
company  will  be  in  continuous  contact  with 
its  specialist,  the--specialist  may  from  time  to 
time  inform  company  officials  of  unusual 
market  problems  and  respond  to  broad 
questions  about  the  market  in  the  company's 
stock.  The  restrictions  imposed  on  (a) 
specialists  concerning  the  information  (he) 
they  may  disclose  are  set  forth  in  paragraph 
(d)(i)  below. 

Within  this  framework,  company  officials 
and  specialists  should  feel  free  to  call  upon 
each  other  so  thai  a  mutually  beneficial 
understanding  of  the  problems  encountered 
by  each  is  fostered. 

(d)  Exchange  Rules  Governing  Specialist's 
Activities — In  addition  to  certain  provisions 
of  the  Securities  Exchange  Act  of  1934,  a 
number  of  Exchange  regulations  place  clearly 
defined  limits  on  a  specialist's  activities.  An 
awareness  of  both  the  intent  and  spirit  of 
Exchange  rules,  and  the  responsibilities  the 
Exchange  places  on  the  specialist,  will  help 
ensure  that  contacts  between  company 
officials  and  the  specialist  are  conducted 
within  the  framework  provided  for  above. 
With  respect  to  any  security  in  which  a 
specialist  is  registered.  Exchange  rules 
prohibit  [the]  specialists  (and,  with  respect  to 
paragraphs  iii  through  ix.  the  member  firm  or 
member  corporation  of  which  the  specialist 
is  a  member)  from: 

(i)  disclosing,  at  any  time,  to  any  person 
other  than  a  Floor  Official  or  authorized 
Exchange  Official,  any  information  in  regard 
to  orders  entrusted  to  the  specialist  or  the 
name  of  a  buyer  or  seller  except  as  may  be 
necessary  solely  for  the  purpose  of 
processing  a  tftnsaction;  however,  that  when 
requested  by  a  member,  member 
organization,  or  representative  of  the  issuer 
of  the  security  involved,  [the]  specialists 
shall,  to  the  best  of  [his]  t/ieir  ability,  disclose 
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to  such  parties  tl  e  names  of  buying  and 
selling  member  organizations  in  completed 
Exchange  transattions  unless  specifically 
directed  to  the  c*ntrary  by  the  member 
organizations  involved; 

(ii)  effecting  tn  msactions  for  [his]  their  own 
account,  unless  !  uch  dealings  are  reasonably 
necessary  to  pen  nit  (him)  them  to  maintain 
a  fair  and  orderl; '  market; 

(iii)  acquiring,  holding  or  granting  an 
option  in  any  su  :h  security; 

(iv)  being  an  o  ficer  or  director  of  the  issuer 
of  any  such  secu  rity ; 

(v)  nominatinf ,  directly  or  indirectly,  any 
person  to  be  on  I  le  board  of  directors  of  the 
issuer  of  any  sue  i  security; 

(vi)  effecting,  (  irectly  or  indirectly,  any 
business  transac  ion  with  the  issuer  of  any 
such  security  or  my  officer,  director  or  10% 
stockholder  of  ai  ly  such  issuer; 

(vii)  accepting  an  order  for  the  purchase  or 
sale  of  any  stock  directly  from  the  company 
issuing  such  sto<  k;  from  any  officer,  director 
or  10%  stockhol  ier  of  that  company;  bom 
any  pension  or  f  rofit-sharing  fund;  or  from 
any  bank,  trust  c  ompany,  insurance 
company,  investment  company,  or  similar 
institution; 

(viii)  solicitin(  any  proxy,  directly  or 
indirectly,  on  be  lalf  of  [himself]  the 
specialist  or  any  other  persons  in  respect  of 
any  such  securit  f,  and 

(ix)  voting,  du  ectly  or  indirectly,  in  any 
proxy  contest  in  /olving  any  such  security  in 
which  [he]  the  s  jecialist  has  a  beneficial 
interest. 

With  respect  t  a  any  security  in  which  a 
specialist  is  regi  itered.  Exchange  rules 
require  the  spec  alist  to  report  to  the 
Exchange: 

(i)  unusual  acl  ivity  or  price  change: 

(ii)  informatio  a  which  may  materially 
affect  the  busine  ss  or  finsmcial  structure  of 
the  issuer  of,  or  he  market  for.  such  security; 

(iii)  the  existe  ice  of  options  or  selling 
agreements; 

(iv)  any  unusv  al  transaction  in  which  the 
specialist  partic  pates  as  a  broker  or  dealer; 
and 

(v)  each  purcl  ase  and  sale  for  the 
specialists'  own  account. 

1(e)  Corporate  Relations  Manager— A 
company's  Corp  orate  Relations  Manager  may 
serve  as  a  comn  unications  link  between  a 
company  and  th  e  specialist  and  can  be 
helpful  whenev  sr  questions  about  activity  in 
a  company's  sta[;k  or  other  matters  arise  (see 
§§  207  and  405) )  Director— The  company 
will  be  assigned  a  day-to-day  contact 
(Director)  who  *  ill: 


[Treasury  Stock 


(i)  respond  to  questions  concerning 
performance  of  the  company  stock; 

(ii)  assist  the  company  in  developing 
customized  investor  relations  programs; 

(iii)  keep  company  officials  abreast  of 
industry — related  issues  and  rule  changes; 
and 

(iv)  serve  as  liaison  between  company 
officials  and  specialist  and  generally  provide 
guidance  to  the  company  concerning  its 
Exchange  listing. 
***** 

CHANGE  OF  NAME  (§  930,  §  931) 
Sec.  930.  CHANGE  OF  NAME 

A  company  proposing  to  change  its  name 
should: 

*         •         •         •         * 

(c)  As  soon  as  the  change  in  name  has  been 
approved  by  shareholders,  notify  the 
Exchange  [(by  telephone  or  telex)]  of  the  time 
when  the  amendment  to  the  charter  will  be 
filed  and  the  change  in  name  will  become 
effective.  Confirm  this  advice  by  letter. 
***** 

(e)  Notify  the  Exchange  [(by  telephone  or 
telex)]  as  soon  as  the  amendment  has  actually 
been  filed  and  confirm  this  advice  by  letter. 

[(f)  As  soon  as  available,  furnish  the 
Exchange  with  a  copy  of  the  amendment  to 
the  charter  covering  the  change  in  name 
certified  as  to  its  filing  by  the  office  of  the 
Secretary  of  State.  A  specimen  copy  of  each 
denomination  of  the  stock  certificates  on 
which  the  change  in  name  is  reflected  (in  the 
form  in  which  such  certificates  will  be  issued 
against  transfers  after  the  effective  date  of  the 
change  in  name)  should  also  be  furnished.] 


CHANGE  IN  PAR  VALUE  (§  940) 
Sec.  9^.  CHANGE  IN  PAR  VALUE 

A  company  that  changes  the  par  value  of 
a  stoek  issue  listed  on  the  Exchange,  without 
an  increase  or  decrease  in  the  number  of 
shares  listed,  is  required  to  follow  the 
procedures  and  file  the  papers  specified 
below: 
***** 

[(d)  Immediately  after  the  filing  of  the 
charter  amendment,  the  company  must 
furnish  the  Exchange  with  the  following 
documents: 

(i)  A  copy  of  the  Certificate  of  Amendment 
of  the  charter  effecting  the  change  in  par 
value,  certified  by  the  Secretary  of  State  or 
corresponding  authority. 

(ii)  Specimens  of  all  denominations  of  the 
new  or  changed  form  of  stgck  certificates 


reflecting  the  change  in  par  value.  It  is 
advisable  to  furnish  these  prior  to  the  filing 
of  the  charter  amendment. 

(iii)  Opinion  of  counsel  of  satisfactory 
standing:  (A)  as  to  the  legality  of 
authorization  of  the  change  and  the  validity 
of  the  new  par  value  shares  resulting  from 
such  change;  (B)  that  the  new  par  value 
shares  are  validly  issued,  fully-paid  and  non- 
assessable; and  (C)  that  no  personal  liability 
attaches  to  ownership  thereof.  If  such 
counsel  or  any  partner  of  such,  counsel  (or, 
if  a  firm,  any  member  thereof)  is  an  officer, 
director  or  shareholder  of  the  company,  this 
fact  should  be  stated  in  the  opinion.] 
***** 

APPUCATION  AND  INTERPRETATION  OF 
REQUIREMENTS  (§§90-994) 


Sec.  994.  NEW  POUOES 

Copies  of  new  or  revised  rules,  policies,  or 
forms,  adopted  subsequent  to  the  date  of  this 
Guide,  will  be  distributed,  following  their 
adoption.  Questions  concerning  new 
materials,  as  well  as  materials  contained  in 
this  Guide,  should  be  directed  to  a 
company's  assigned  [Corporate  Relations 
manager]  Listing  Qualifications  Analyst. 


PART  11.  Guide  To  Filing  Requirements 
(§1101,  §1102) 

Sec.  1101.  GENERAL 

A  company  having  a  security  listed  on  the 
Exchange  and  registered  under  Section  12(b) 
of  the  Securities  Exchange  Act  of  1934  is 
required  to  file  information,  documents  and 
reports  with  the  SEC  (or  other  appropriate 
regulatory  agency)  on  a  timely  basis  and  file 
original  or  conformed  copies  with  the 
Exchange.  With  the  exception  of  annual 
reports  to  shareholders,  which  must  continue 
to  be  filed  with  the  Exchange  in  hard  copy, 
a  company  which  submits  such  material 
electronically  to  the  SEC  will  be  deemed  to 
have  satisfied  this  requirement. 

The  Exchange  also  requires  timely  notice 
and  written  confirmation  of  certain 
additional  information,  including  proposed 
amendments  to  and  certified  copies  of  the 
Certificate  of  Incorporation,  By-laws  or  other 
similar  organization  documents  amd  all 
material  sent  to  shareholders  or  released  to 
the  press.  A  summary  guide  to  the 
Exchange's  filing  requirements  following: 


Changes 


Within  ten  days  after  the  end  of  a  quarter  in  which  a 
change  occurred. 


[Charter  or  By-L  jw  Amendments  - As  soon  as  effective 


(or 


901] 


702] 


unit  investment  trusts  and  open-end    Concurrently  with  SEC  filing 
investment  companies). 

unit  investment  tmsts  and  open-end    Concurrently  with  SEC  filing 
investment  companies). 

S-6;  Form  N-SB-2  (for  unit  invest-    Concurrently  with  SEC  filing 


(*or 


Form  N-SAR 

management 
Form  N-30D 

management 
Form  24F-2; 

ment  trusts). 
497  (for  open-end  management  investment  companies)      Concurrently  with  SEC  filing .'.<.. 


Fjrm 


"1 

1101 

3 

1101 

'1 

1101 

3 

1101 
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Form  24F-2  NT  (for  open-end  management  investment    Concurrently  with  SEC  filing 
companies). 


'1 


1101 


Supplement 

Emerging  Company  Marketplace 
The  Exchange  established  the  Emerging 
Company  Marketplace  to  accommodate  the 
listing  of  companies,  domestic  or  foreign. 


which  are  too  small  to  qualify  for  regular 
listing.  In  May  1995  the  Exchange 
determined  to  discontinue  the  list  of  new 
companies  on  the  ECM.  Companies  which 
were  listed  on  the  ECM  at  that  time  were 


permitted  to  continue  listed  there,  subject  to 
all  the  rules  applicable  to  ECM  issues. 

(NUMERICAL  CRITERIA 

A.  Common  Stock 


Companies  Traded  in  NASDAQ: 

Total  Assets 

Stockholders'  Equity 

Aggregate  Market  Value  

Public  Float* 

Public  Shareholders*  

Minimum  Price 

Companies  Not  Traded  in  NASDAQ: 

Total  Assets 

Stockholders'  Equity 

Aggregate  Market  Value  

Public  Float* 

Public  Shareholders*  

Minimum  Price 


Regular 


$2  million  

$1  million  

$2.5  million  

250,000  shares 

300  

$1 


$4  million  

$2  million  

$2.5  millkxi  

250.000  shares 

300  

$3  


Alternate 


$2  million. 
$2  million. 
$2.5  million. 
250,000  shares. 
300. 
Bek>w  $1. 

$3  millkxi. 

$2  millkxi. 

Alx>ve  $10  millkxi. 

400,000  shares 

3.300. 

$2. 


•These  tenns  include  both  shareholders  of  record  and  beneficial  holders,  but  are  exclusive  of  the  holdings  of  officers  directors  controllina 
shareholders,  and  other  concentrated  {i.e.  5  or  grater),  affiliated  or  family  holdings. 


B.  Preferred  Stock 

In  addition  to  satisfying  the  assets,  equity 
and  price  criteria  set  forth  in  A  above,  the 
company  must  (i)  appear  to  be  in  a  financial 
position  sufficient  to  satisfactorily  service  the 
dividend  requirements  for  the  issue,  and  (ii) 
have  at  least  100,000  preferred  shares 
publicly  held  (as  defined  in  A  above)  with  an 
aggregate  market  value  of  at  least  2,000,000. 

The  Exchange  will  not  list  convertible 
preferred  issues  containing  a  provision 
which  gives  the  company  the  right,  as  its 
discretion,  to  reduce  the  conversion  price  for 
periods  of  time,  or  from  time  to  time,  unless 
the  company  establishes  a  minimum  period 
of  ten  business  days  within  which  such  price 
reduction  will  be  in  effect.*  The  Exchange 
also  will  not  consider  listing  a  convertible 
preferred  issue  unless  the  underlying 
common  stock  meets  all  the  criteria  set  forth 
in  Part  A  above. 

The  Exchange  strongly  recommends  that 
each  preferred  issue  listed  on  the  ECM  be 
structured  so  as  to  comply  with  the  voting 
requirements  of  Section  124  of  the  Company 
Guide. 

C.  Warrants 

The  listing  of  warrant  issues  is  subject  to 
all  of  the  numerical  criteria  set  forth  in  Part 
A,  except  for  those  with  respect  to  price  and 
market  value.  However,  the  Exchange  will 
not  consider  listing  warrants  exercisable  into 
common  stock  unless  such  common  stock 
meets  ail  the  criteria  set  forth  in  Part  A 
above.* 

The  Exchange  will  not  list  warrant  issues 
containing  provisions  which  give  the 
company  the  right,  at  its  discretion,  to  reduce 
the  exercise  price  of  the  warrants  for  periods 
of  time,  or  from  time  to  time,  during  the  life 
of  the  warrants,  unless  the  company 
establishes  a  minimum  period  of  ten  business 
days  within  which  such  price  reduction  will 


be  in  effect.  This  policy  will  not  preclude  the 
listing  of  warrant  issues  for  which  regularly 
scheduled  and  specified  changes  in  the 
exercise  price  have  been  previously 
established. 

Whenever  a  company  having  warrants 
listed  on  the  Exchange  effects  a  split  of  3-for- 
2  or  greater  in  the  underlying  shares,  the 
Exchange  requires  that  a  corresponding  split 
be  made  in  the  warrants. 

D.  Debt  Issues 

Companies  applying  for  listing  of  bonds  or 
debenture  issues  are  expected  to  meet  the 
following  criteria: 

(a)  The  company  appears  to  be  in  a 
financial  position  sufficient  to  satisfactorily 
service  the  debt  issue  to  be  listed  and  meets 
the  assets  and  stockholders'  equity  criteria 
set  forth  in  A  above. 

(b)  Listing  will  be  limited  to  debt  securities 
of  at  least  $5  million  in  principal  amount/ 
aggregate  market  value. 

(c)  The  Exchange  will  not  list  convertible 
debt  issues  containing  a  provision  which 
gives  the  company  the  right,  at  its  discretion, 
to  reduce  the  conversion  price  for  periods  of 
time,  or  from  time  to  time,  unless  the 
company  establishes  a  minimum  period  of 
ten  business  days  within  which  such  price 
reduction  will  be  in  effect.*  The  Exchange 
also  will  not  consider  listing  a  convertible 
debt  issue  unless  the  underlying  common 
stock  meets  all  the  criteria  set  forth  in  Part 

A  above. 

E.  Units 

The  Exchange  may  list  units  comprised  of 
one  or  more  of  the  securities  enumerated 
above  provided  that  each  of  the  component 
parts  of  the  unit  would  otherwise  separately 
satisfy  the  applicable  listing  requirements. 


F.  Redemption,  Cancellation.  Retirement 

A  company  is  not  permitted  to  select  any 
of  its  listed  securities  for  redemption 
otherwise  than  pro  rata  or  by  lot,  and  is 
required  to  notify  the  Exchange  at  least  15 
days  in  advance  of  any  redemption  and  to 
furnish  it  promptly  with  any  information 
requested  in  connection  with  the 
redemption. 

G.  Listing  Procedures 

A  company  which  satisfies  the  original 
listing  criteria  may  apply  for  a  confidential 
preliminary  listing  eligibility  opinion  which 
will  be  furnished  without  charge  as  described 
in  §202. 

Footnotes:  *The  Exchange  will  not 
consider  listing  warrants,  convertible 
preferred  or  convertible  debt  issues  of  a 
company  unless  current  last  sale  information 
is  available  with  respect  to  the  underlying 
security.) 


[USTING  FEES 

There  is  a  one-time  original  listing  fee  of 
$5,000  which  is  inclusive  of  ail  issues  which 
become  listed  on  the  ECM.  In  addition,  an 
annual  fee  shall  be  payable,  as  provided  by 
§141.1 


CONTINfUED  LISTING  CRITERIA 

Continued  listing  on  the  Exchange  is 
dependent  upon  compliance  with  the 
following  numerical  criteria: 

A.  Coriimon  Stock 

no  change 

(B.  Preferred  Stock 

In  addition  to  satisfying  the  assets,  equity- 
market  value  and  price  criteria  set  forth  in  A 
above,  the  company  will  be  subject  to 
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do<s 


stcck 


delisting  if  it 
preferred  shares 
A  above). 

C.  Warrants 

Warrant  issues 
numerical  criteria 
those  with 
In  addition  if  the 
into  common 
to  delisting  if  th< 
compliance  with 
forth  in  A  above 

D.  Debt  Issues 

Continued  listing 
and  debenture  is  f;ues 
compliance  witi  ^i 
§§  1003  (b)(iii]  a(d 

E.  Units 
list  ng 


not  have  at  least  50,000 
publicly  held  (as  defined  in 


on  the  Exchange  of  units 
or  more  of  the  securities 
abo^e  is  dependent  upon 

component  part  of  the 
criteria  enumerated 


e  ich  ( 


Continued 
comprised  of  on  i 
enumerated 
compliance  by 
unit  with  the  applicable 
above. 
F.  Additional  Requirements 

a  deficiency  in  market 
10  consecutive  trading  days 
s  thereafter  in  which  to 
continued  listing 
Cdmpanies  with  a  deficiency 
criteria  shall  be  immediately 
in  accordance  with  the 
in  §1010  of  the 


iiii 


Companies  w 
value  or  price 
shall  have  90 
comply  with  the 
requirements 
in  any  other 
subject  to  deli 
procedures  set  f4rth  i 
Company  Guide 

In  addition,  th  e 
issue  which  "cei  ises  I 
Security"  pursui  int 
Consolidated 


fo- 

I  da  I'. 


listing 


I  Taai 


any  company  w 

steps  to  ensure 

are  sold  in  its 

exemption  from 

which  is 

listed  on  the  Exdhange 

Appendix:  Listii  ig  Forms 


Listing  Form  1 

Listing  Agreeme  nt 

— (the  "Compan  f 
listing  of  its 
American  Stock 
"Exchange"), 
(1)  Comply 


thit 


policies  and 
listed  companie  i 
and  as  they  may 
time,  regardless 
organization 
different  result. 

(2)  Notify  the 
advance,  of  any 
of  any  listed 
and  privileges 

(3)  File  with 
amendments  to 
Certificate  of 
similar 

filings;  and  (iii 
shareholders  or 
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must  satisfy  all  the 
set  forth  in  Part  A,  except 
t  to  price  and  market  value, 
warrants  are  exercisable 

the  warrants  are  subject 
common  stock  is  not  in 
the  numerical  criteria  set 


on  the  Exchange  for  bond 

is  dependent  upon 
e  criteria  specified  in 
(e)  of  the  Company  Guide. 


Exchange  shall  delist  any 
to  be  an  Eligible 
to  Section  VI(c)(iii)  of  the 
e  Plan,  and  the  issues  of 
I  lich  fails  to  take  appropriate 
no  ECM-listed  securities 
behalf  in  reliance  upon  the 
state  securities  registration 
otherw  se  available  to  companies 


"),  in  consideration  of  the 
secArities,  hereby  agrees  with  the 
Exchange,  Inc.  (the 
it  will: 

all  Exchange  rules, 

ures  which  apply  to 

as  they  are  now  in  effect 

be  amended  from  time  to 

of  whether  the  company's 

documents  would  allow  for  a 


w  th 
pro  :edi: 


Exchange,  at  least  20  days  in 
change  in  the  form  or  nature 
sec  urity  or  in  the  rights,  benefits 
the  holders  of  such  security, 
the  Exchange  (i)  proposed 
ind  certified  copies  of  the 
Incorporation;  By-Laws  or  other 
organization  documents;  (ii)  all  SEC 
all  material  sent  to 
released  to  the  press.] 


Listing  Form  2 

Distribution  and  Trading  Information 
DELETED 

Listing  Form  3 

Agreement  With  Transfer  Agent 

DELETED 
Listing  Form  4 
Agreement  With  Registrar 

DELETED 

Listing  Form  5 

Agreement  With  Warrant  Agent 

DELETED 
Sample  Trustee's  Certificate 

DELETED 
Sample  Agreement  of  Banknote  Company 

DELETED 


n.  Self-Regulatory  Organization's  Statement 
of  the  Purpose  of,  and  Statutory  Basis  for, 
the  Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements  concerning 
the  purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  emy  comments  it 
received  on  the  proposed  rule  change.  The 
text  of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's  Statement 
of  the  Purpose  of  and  Statutory  Basis  for,  the 
Proposed  Rule  Change 

1.  Purpose 

Due  to  the  merger  between  the  National 
Association  of  Securities  Dealers  ("NASD") 
and  the  Amex,  the  qualifications  functions 
for  the  Nasdaq  Stock  Market  ("Nasdaq")  and 
the  Amex  have  been  centralized  in  the 
Nasdaq-Amex  Listing  Qualifications 
Department  ("Listing  Qualifications").  As  a 
result  of  this  centralization,  a  number  of 
Exchemge  rules  have  been  reviewed  with  the 
goal  of  modernizing  the  Exchange's  initial 
and  continued  listing  process,  creating 
consistent  rules  and  processes  across  all  of 
the  NASD's  marketplaces,  and  reflecting  the 
current  business  practices  and  procedures 
used  by  Listing  Qualifications.  This  filing 
addresses  those  goals  and  makes  other  non- 
substantive changes  to  reflect  changed  job 
titles"  and  responsibilities  following  the 
merger,  and  clarifies  the  application  of 
certain  Exchange  rules. 

Application  Process 

Currently,  Exchange  rules  encourage 
issuers  to  obtain  an  informal  opinion  from 
Amex  staff,  known  as  the  Preliminary  Listing 
Eligibility  Opinion  ("PLEO"),  as  to  whether 


8  Changes  to  Part  4  of  the  Listing  Standards  reflect 
the  elimination  of  the  Corporate  Relations  Manager 
job  function  and  the  function  and  the  division  of 
the  responsibilities  of  the  former  Corporate 
Relations  Manager  among  the  Listing 
Qualifications,  Stock  Watch,  and  Issuer  Service 
Departments. 


the  issuer  is  eligible  to  list  before  formally 
applying  to  the  Exchange.  Because  of  the 
time  involved  for  the  issuer  to  prepare  for 
this  extra  review  and  for  staff  to  conduct  this 
extra  review,  the  PLEO  process  causes  a 
delay  in  the  time  it  takes  for  a  final 
determination  to  be  made  on  an  issuer's 
application  for  listing  on  the  Exchetnge.  This 
process  is  also  inconsistent  with  the  Nasdaq 
process  in  which  an  application  is  filed  at  the 
outset  of  the  process.  As  a  result,  when  an 
issuer  initially  pursues  listing  on  both 
markets,  the  issuer  faces  a  delay  in  its  ability 
to  make  a  decision  as  to  where  to  list.  In 
order  to  streamline  the  application  process, 
the  Exchange  proposes  to  eliminate  the  PLEO 
process.  Accordingly,  the  Exchange  proposes 
to  delete  Sections  202  and  203  of  the  Listing 
Standards,  Policies  and  Requirements  and 
modify  Sections  101, 130,  201  and  211  to 
eliminate  references  to  the  PLEO  process. 
Under  the  proposed  revision,  issuers  will 
only  file  their  completed  listing  application 
with  the  Exchange's  staff. 

In  addition.  Exchange  rules  currently 
require  a  number  of  documents  to  be 
submitted  with  an  original  listing 
application.  The  Exchange  proposes  to 
eliminate  certain  requirements,  including  the 
Exchange's  Listing  Form  2  (Certificate  of 
Distribution),  Charter,  By-Laws,  Specimen 
Certificates,  Trustee  Certificates,  Form  for 
Indenture,  Board  Resolutions  and  certain 
contracts.  Many  of  these  documents  are 
electrically  available  through  an  Issuer's 
public  filings,  or  they  are  generally  available 
to  Listing  Qualifications  through  other  means 
(or  upon  request  by  Exchange  staff  from  the 
issuer).  Therefore,  the  Exchange  proposes  to 
remove  these  general  requirements  and 
instead  request  specific  documents  as 
necessary.^  Specifically,  the  Exchange 
proposes  to  modify  Sections  213.  216,  218, 
305,  306,  and  702  to  reflect  these  changes. 

Similarly,  the  Exchange  proposes  that 
issuers  no  longer  be  required  to  obtain  an 
opinion  of  counsel  which,  among  other 
things,  relates  to  the  legality  of  the 
organization  and  existence  of  the  issuer  and 
the  validity  of  the  securities  to  be  listed. 
These  rules  were  originally  enacted  to 
prevent  unauthorized  securities  frtjm 
entering  into  the  market  and  to  protect  the 
Exchange  from  legal  liability,  which  might 
arise  from  the  listing  and  trading  of  such 
securities.  Today,  however,  such  concerns 
are  unwarranted.  In  particular,  an  issuer's 
independent  auditor  reviews  the  issuance  of 
securities  as  part  of  its  annual  audit  and, 
generally,  legal  comfort  is  provided  to  market 
participants  with  respect  to  most  securities 
issuances,  including  public  offerings. 
Furthermore,  the  Exchange  is  largely 
protected  from  legal  claims  against  it  by  its 
status  as  a  self-regulatory  organization  and  no 


'  In  the  standard  comment  letter  that  the 
Exchange  sends  issuers  after  Exchange  staff  has 
reviewed  the  issuer's  listing  application,  the 
Exchange  will  ask  issuers  specific  questions 
concerning  quorum  requirements,  notice  of  record 
dates  to  shareholders  and  closing  of  transfer  books. 
Telephone  call  between  Michael  S.  Emen,  Vice 
President,  Listing  Qualifications,  Amex,  Rebekah 
Liu,  Special  Counsel,  Division,  Commission,  and 
Sonia  Patton,  Attorney,  Division,  Commission,  on 
January  27,  2000. 


recent  case  has  been  brought  alleging  invalid 
issuance  of  an  Exchange  security. 
Accordingly,  the  Exchange  proposes  to  delete 
requirements  related  to  opinions  of  counsel 
in  Sections  213,  216,  218,  and  306  of  the 
Listing  Standards.8 

The  Exchange  currently  requires  an 
application  to  be  submitted  by  an  issuer 
whenever  a  shareholder  rights  plan  is 
established  and  the  underlying  rights  are 
registered  with  the  Commission.  These 
rights,  commonly  known  as  "poison  pills," 
technically  constitute  a  separate  security  but 
trade  in  tandem  with  an  as  part  of  the  issuer's 
common  stock.  Upon  the  occurence  of  a 
"triggering"  such  as  the  announcement  of  a 
hostile  takeover  or  the  acquisition  of  a 
specified  percentage  of  the  company's 
outstanding  common  stock,  the  rights  would 
detached  from  the  common  stock  and 
become  freely  tradable  as  separate  securities. 
At  that  point,  under  Exchange  rules,  the 
issuer  is  required  to  file  a  listing  application 
with  respect  to  those  new  securities.  Given 
the  listing  application  requirement  upon  the 
occurrence  of  a  triggering  event  and  the  fact 
that  until  that  time  the  securities  are  not 
traded  as  separate  securities,  the  Exchange 
believes  the  requirements  of  Section  343  are 
not  necessary. 

Criteria  for  Original  Listing 

Sections  104  and  105  of  the  Listing 
Standards  allow  the  listing  of  debt  and 
warrants  on  the  Amex,  but  only  if  the  issuer 
is  listed  on  the  Amex  or  the  New  York  Stock 
Exchange  ("NYSE".  This  rule  is  no  longer 
necessary  or  appropriate,  given  the  level  of 
the  listing  standards  on  Nasdaq  in 
comparison  to  those  of  the  Amex  and  the 
NYSE.  The  Exchange  therefore  proposes  to 
expand  the  issues  which  may  be  listed  on 
Amex  to  include  debt  and  warrants  of  issuers 
listed  on  Nasdaq. 

Sections  112, 115,  and  116  of  the  Listing 
Requirements  impose  more  stringent 
standards  on  specific  types  of  issuers: 
exploration  and  development  companies, 
member  corporations,  and  companies 
engaged  in  gaming  operations.  These  rules 
arose  when  such  companies  generally 
remained  private  and  the  listing  of 
companies  in  such  sectors  was  fairly 
unusual.  The  Exchange  proposes  to  eliminate 
these  sector-specific  sections  since  the  listing 
of  securities  of  issuers  in  these  sectors  is  now 
fairly  common  across  all  markets  and  issuers 
in  these  sectors  now  operate  in  highly 
regulated  envirormients.  Specifically,  with 
respect  to  exploration  and  development 
companies,  the  Exchange  notes  that  detailed 
disclosures  about  the  issuer's  stage  of 
development  and  prospects  are  provided  to 
potential  investors  in  required,  publicly  filed 
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»  Through  its  standard  comment  letter,  the 
Exchange  will  require  issuers  to  (i)  furnish  the 
Exchange  with  copies  of  opinion  of  counsel  filed  in 
connection  with  recent  public  offerings  or  private 
placements  or  (ii)  if  no  opinions  of  counsel  exist, 
represent  to  the  Exchange  that  they  are  duly  and 
validly  organized  under  the  laws  of  their  state  of 
incorporation.  Telephone  call  between  Michael  S. 
Emen,  Vice  President,  Listing  Qualifications,  Amex, 
Rebekah  Liu,  Special  Counsel,  Division, 
Commission,  and  Sonia  Patton,  Attorney,  Division, 
Commission,  on  January  27,  2000. 


reports.  Accordingly,  the  Exchange  does  not 
believe  it  is  appropriate  to  discriminate 
against  such  expk)ration  stage  companies 
seeking  to  raise  capital  on  the  Exchange. 
With  respect  to  member  corporations,  the 
Exchange  notes  that  these  issuers  are 
regulated  by  both  the  Commission  and  the 
membership  organization  t(j  which  the  issuer 
belongs.  Finally,  with  respect  to  companies 
engaged  in  gaming  operations,  the  Exchange 
notes  that  these  issuers  operate  in  a  highly 
regulated  environment  and  are  subject  to 
substantial  state  and/or  federal  regulation. 
Furthermore,  the  Exchange  notes  that  under 
its  discretionary  authority  over  all  issuers, 
pursuant  to  Section  101,  it  has  authority  to 
deny  listing  to  issuers  based  on  sector- 
specific  issues  in  appropriate  situations. 
Accordingly,  the  Exchange  does  not  believe 
that  the  specific  rules  relating  to  issuers  in 
these  sectors  are  necessary  or  appropriate' 

The  Exchange  also  proposes  to  clarify  that 
the  alternate  listing  guidelines  contained  in 
Section  101  of  the  Listing  Standards  are  not 
limited  to  issuers  in  certain  sectors.  The 
alternate  guidelines  were  first  adopted  in 
1977  and  then  modified  in  1986  to  allow  a 
broader  range  of  companies  to  qualify.  The 
guidelines  referenced  as  examples, 
companies  that  were  unable  to  satisfy  the 
basic  criteria  due  to  significant  research  and 
development  or  other  simileu*  business 
development  costs.  The  Exchange  proposes 
changes  to  Section  101  to  clarify  that  the 
numerical  aspects  of  the  alternate  guidelines 
apply  {p  all  issuers,  regardless  of  industry. 
This  change  would  be  consistent  with  the 
approach  used  on  Nasdaq,  SmallCap  Market, 
and  the  NYSE,  where  alternative  listing 
requirements  are  available  to  all  issuers  that 
meet  the  quantitative  requirements. 

Fees 

Section  144  of  the  Listing  Standards 
currently  imposes  a  $250  non-refundable 
service  charge  that  is  subtracted  from  any 
refund  otherwise  due  an  issuer  that  is  not 
approved  for  listing  or  that  withdraws  after 
completing  the  application  process.  Given 
the  cost  incurred  by  the  Exchange  in 
reviewing  an  application,  the  Exchange 
proposes  to  raise  the  non-refundable  portion 
of  the  initial  inclusion  fee  from  $250  to 
$1,000  and  to  require  the  payment  of  this 
amount  in  advance  of  processing  the 
application,  in  order  to  timely  recoup  such 
costs,  especially  in  situations  where  these 
costs  are  incurred  by  the  Exchange  and  the 
application  is  then  withdrawn.  The  Exchange 
notes  that  this  proposed  change  will  not 
affect  the  listing  fees  paid  by  issuers  who 
ultimately  list  on  the  Exchange  and  that  this 
practice  is  consistent  with  that  followed  by 
Nasdaq.  In  addition,  the  Exchange  notes  that 
if  an  issuer  applies  for  listing  on  both  the 
Exchange  and  on  Nasdaq,  only  a  single 
$1,000  non-refundable  fee  would  be  collected 
for  review  of  both  applications. 

The  Exchange  also  proposes  to  modify  the 
treatment  of  treasury  shares  for  fee  purposes. 
Under  existing  Section  141,  Amex  listing  fees 
are  based  on  all  shares  outstanding, 
including  treasury  shares.  The  Exchange 
proposes  to  modify  Section  141  to  excluse 
treasury  shares  when  calculating  shares 


outstanding  for  fee  purposes  ^  and  to  clarify 
that  annual  fees  billed  based  on  shares 
outstanding  information  refers  to  information 
available  on  Exchange  records  as  of 
December  31,  and  not  shares  outstanding 
information  sent  to  the  Exchange  by  issuers 
some  time  in  February.  This  proposed  change 
will  result  in  a  decrease  in  fees  for  issuers 
with  treasury  shares  and  will  not  affect  other 
issuers. 

Finally,  as  discussed  above,  because  the 
Exchange  proposes  to  eliminate  Section  343. 
requiring  the  submission  ofBn  application 
upon  the  creation  pf  a  shareholder  rights 
plan,  the  Exchange  also  proposes  to  modify 
Section  140,  to  eliminate  the  $1,000  fee 
associated  with  the  shareholder  rights  plan 
application. 

Schedule  for  Dividends 

The  Exchange  proposes  to  eliminate 
several  archaic  rules  that  require  additional 
time  between  the  declaration  and  dividend 
date  for  dividends  of  issuers  that  do  not  have 
transfer  facilities  in  the  New  York  City  area. 
Given  the  current  state  of  communication 
networks  and  electronic  interaction  between 
issuers,  transfer  agents  and  investors,  these 
additional  time  periods  are  no  longer 
necessary.  Accordingly,  the  Exchange 
proposes  to  modify  Sections  502,  512,  and 
521  and  to  eliminate  Section  520  to 
implement  this  proposed  change. 

Transfer  Facilities 

Likewise,  the  Exchange  proposes  to  remove 
a  variety  of  rules  concerning  the  qualification 
of  Transfer  Agents,  Registrars,  and  Bond 
Trustees  presently  contained  in  Sections 
801-811.  The  Commission  regulates  the 
transfer  agent  industry  and,  since  1976,  has 
imposed  a  series  of  rules  over  the  industry  *" 
that  make  many  of  the  Exchange's  rules 
unnecessary.  Other  Exchange  rules  relating  to 
transfer  agents  (as  well  as  Agents  for 
Payment)  are  archaic,  as  they  limit  the  ability 
of  agents  with  physical  locations  outside  of 
New  York  to  perform  these  functions.  The 
Exchange  also  proposes  to  eliminate  the 
requirements  relating  to  Trustees  for  Bond 
Issues  in  Section  811.  The  Exchange  has 
never  experienced  a  problem  with  respect  to 
the  qualification  of  a  Bond  Trustee  and 
believes  that  these  matters  are  better  left  to 
the  individual  issuers  and  applicable  state 
law.  Accordingly,  the  Exchange  proposes  to 
delete  Sections  801-811  and  to  make, 
conforming  changes  toother  sections  that 
refer  to  those  sections. 

Certificate  Requirements 

The  Exchange  also  proposes  to  remove 
requirements  relating  to  the  form  of  securities 
and  lost  security  holders.  The  rules  relating 
to  the  form  of  securities  are  antiquated  and 
may  impede  the  use  of  innovations  in  this 
area,  such  as  DTC  holdings  and  book  entry 
methods.  Furthermore,  the  Exchange  notes 
that  there  are  no  comparable  rules  on 
Nasdaq.  Accordingly,  the  Exchange  proposes 


This  is  consistent  with  the  approach  taken  on 
the  Nasdaq,  resulting  in  identical  application  across 
all  of  the  NASD's  marketplaces. 

'°  See  Exchange  Act  Rules  17Ad-l  through 
17Ad-2lT,  17  CFR  240.1 7 Ad-1  through  17  CFR 
240.17A21T. 
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contained  in  Section  713  to  clarify  that 
shareholder  approval  is  required  prior  to 
issuance  of  a  security  that  has  the  potential 
to  result  in  the  issuance  of  20%  of  the  pre- 
transaction  common  shares  outstanding  for 
less  than  the  greater  of  book  or  market  value 
of  the  stock.  While  the  present  language  of 
the  rule  does  not  include  the  word  potential, 
it  is  fairly  implied  and  Exchange  staff  has 
consistently  applied  the  rule  to  require 
approval  in  cases  where  an  issuance  may 
potentially  exceed  the  state  threshold. 
Accordingly,  the  Exchange  proposes  to 
modify  the  existing  rule  to  clarify  that  an 
issuance  is  not  permissible  without 
shareholder  approval  when  there  is  the 
potential  to  issue  more  than  20%  of  the  pre- 
transaction  common  shares  outstanding  for 
less  than  the  greater  of  book  or  market  value 
of  the  stock. 

Emerging  Company  Marketplace 

In  May  1995,  the  Exchange  determined  to 
discontinue  the  listing  of  new  companies  on 
the  Emerging  Company  Marketplace  and 
subsequently  received  Commission 
approval."  Accordingly,  the  Exchange 
proposes  to  delete  from  the  Supplement  the 
criteria  for  new  listing  on  the  Emerging 
Company  Marketplace  given  that  no  new 
issues  are  permitted  to  be  listed  on  that 
market.  Furthermore,  the  Exchange  proposes 
to  delete  from  the  Supplement  the  continued 
listing  criteria  with  respect  to  edl  issues  other 
than  common  stock  because  no  existing 
issuers  rely  on  these  provisions  and  no  new 
issuers  can  be  listed  that  would  rely  on  these 
provisions.  This  conforming  change  is 
consistent  with  the  SEC's  order  approving 
the  elimination  of  the  Energing  Company 
Market. 
2.  Statutory  Basis 

The  Exchange  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6(b)(5) 
of  the  Act,'3  which  requires,  among  other 
things,  the  Exchange's  rules  to  be  designed  to 
prevent  fraudulent  and  manipulative  acts 
and  practices  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's  Statement 
on  Burden  on  Competition 

The  Exchange  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not  necessary 
or  appropriate  in  furtherance  of  the  Act. 

C  Self-Regulatory  Organization 's  Statement 
on  Comments  on  the  Proposed  Rule  Change 
Received  From  Members,  Participants,  or 
Others 

The  Exchange  did  not  solicit  or  receive 
written  comments  on  the  proposed  rule 
change. 


e  notes  that  this  proposed  change 
the  rules  relating  to  conflicts  of 
to  Nasdaq  issuers  and  NYSE 
NA^  Rules  4310(c)(25)(G)  and  4460(h) 
Company  Manual  Section  307.00. 


'2  See  Exchange  Act  Release  No.  36079  (Aug.  9, 
1995),  60  FR  42926  (Aug.  17,  1995)  (SE-Amex-95- 
23).  Companies  that  were  listed  at  the  time  the 
Emerging  Company  Marketplace  was  discontinued 
were  permitted  to  continue  their  listing,  subject  to 
all  the  rules  applicable  to  issuers  on  that  Emerging 
Company  Marketplace. 

•M5  U.S.C.  78f(b)(5). 


m.  Dale  of  ECfectivenesB  of  the  Proposed 
Rule  Change  and  Timing  ftr  Commissioa 
ActioB 

Within  35  days  of  the  date  of  publication 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90  days  of 
such  date  if  it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons  for  so 
finding  or  (ii)  as  to  which  the  Exchange 
consents,  the  Commission  will: 

(A)  by  order  approve  such  proposed  rule 
change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to  submit 
written  data,  views  and  arguments 
concerning  the  foregoing,  including  whether 
the  proposed  rule  change  is  consistent  with 
the  Act.  Persons  making  written  submissions 
should  file  six  copies  tliereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of  the 
submission,  all  subsequent  amendments,  all 
written  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with  the 
Commission,  and  all  written  communications 
relating  to  the  proposed  rule  change  between 
the  Commission  and  any  person,  other  than  • 
those  that  may  be  withheld  from  the  public 
in  accordance  with  the  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  Copies  of  such  filing  will 
also  be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  File  No.  SR- 
Amex-99-39  and  should  be  submitted  by 
March  2,  2000. 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority.'* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  00-3034  Filed  2-9-00;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-42383;  File  No.  SR-Amex- 
99-35) 

Self-Regulatory  Organizations; 
American  Steele  Exchange  LLC;  Order 
Approving  Proposed  Rule  Change  To 
Rescind  Exchange  Rule  106, 
"Substitute  Principals" 

February  3,  2000. 
L  Introduction' 

On  September  1, 1999,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchemge")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
'Commission  ")  pursuant  to  Section 


'<  17  CFR  200.30-3(a)(12). 
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19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ('Act"),i  and  Rule  19b-4 
thereunder.  2  a  proposed  rule  change  to 
rescind  Exchange  Rule  106.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
October  22,  1999.^  The  Commission  did 
not  receive  any  comment  letters  with 
respect  to  the  proposal.  This  order 
approves  the  Exchange's  proposal. 

n.  Description  of  the  Proposal 

The  Amex  proposes  to  delete 
Exchange  Rule  106,  "Substitute 
Principals."  Exchange  rule  106 
currently  provides  that:  "No  party  to  a 
contract  shall  be  compelled  to  accept  a 
substitute  principal  unless  the  name 
proposed  to  be  substituted  was  declared 
in,  and  as  part  of,  the  bid  or  offer  giving 
rise  to  the  contract."  Rule  106  dates 
back  to  the  1921  Constitution  of  the 
New  York  Curb  market,'*  a  predecessor 
of  the  Exchange.  The  Rule's  original 
purpose  appears  to  be  related  to  the 
clearance  and  settlement*of  trades, 
specifically,  the  terms  of  contracts  and 
the  creditworthiness  of  counterparties. 
The  proposed  rule  change  was  filed  in 
response  to  a  recent  dispute  where  an 
Exchange  member  invoked  Rule  106  in 
an  attempt  to  renege  on  a  contract. 
Apparently,  the  Exchange  member's 
counterparty  provided  an  incorrect  give- 
up  at  the  time  of  the  trade,  and  later 
sought  to  correct  the  error  by 
substituting  the  correct  clearing 
member. 

ni.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations  uinder  the 
Act  applicable  to  national  securities 
exchange.  In  particular,  the  Commission 
believes  the  proposed  rule  change  is 
consistent  with  the  Section  6(b)(5)  s 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  protect  investors 
and  the  public  interest.^  The 
Commission  also  finds  that  the  proposal 


» 15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-*. 

^  Securities  Exchange  Act  Release  No.  42010  (Oct. 
14, 1999),  64  FR  57167. 

*  Section  7  of  the  Article  XXIV  of  the  1921 
Constitution  of  the  New  York  Curb  Market  stated: 
"No  party  to  a  contract  shall  be  compelled  to  accept 
a  substitute  principal,  unless  the  name  proposed  to 
be  substituted  shall  be  declared  in  marking  the  offer 
and  as  a  party  thereof." 

MSU.S.C.  78f[b)(5). 

*In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposal's  impact 
on  efficiency,  competition,  and  capital  formation. 
15  U.S.C  78c(f). 


may  serve  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  by  rescinding  Rule  106, 
which  provides  a  potential  basis  for 
parties  to  Exchange  contracts  to  break 
trades  without  appropriate  justification. 
Since  Exchange  Rule  106  was  adopted 
in  1921  the  process  of  clearance  and 
settlement  has  evolved.  Broker-dealers 
no  longer  compare  individual  trades  as 
was  the  case  at  the  time  of  the  inception 
of  Exchange  Rule  106.  Today,  trades 
executed  on  the  Amex  are  required  to  be 
cleared  and  settled  through  a  registered 
clearing  agency.^  Typically,  clearing 
agencies  guarantee  the  completion  of  a 
transaction  by  becoming  the 
counterparty  to  each  side  of  the 
transaction.  This  has  substantially 
reduced  the  risk  of  trade  default  and 
made  concerns  about  counterparty 
identity  largely  irrelevant. 

Clearing  agencies  perform 
comparison,  clearance,  and  settlement 
of  trades.  Clearance  activities  confirm 
the  identity  and  quantity  of  the  security 
being  bought  or  sold,  the  transaction 
price  and  date,  and  the  identity  of  the 
buyer  and  the  seller.  Settlement  is  the 
fulfillment,  by  the  parties  to  the 
transaction,  of  the  obligations  of  the 
trade. 

The  largest  clearing  agency  is  the 
National  Securities  Clearing  Corporation 
("NSCC"),  which  acts  as  the  contraside 
to  every  trade  it  processes.  The  NSCC 
guarantees  the  trades  of  its  member 
participants  and  incurs  the  risk  of 
default  bom  the  time  of  the  guarantee 
imtil  the  settlement  of  obligations  and 
payments.  Thus,  it  is  the  NSCC  and  not 
the  Exchange  member — as  was  the  case 
in  1921 — who  assmnes  counterparty 
risk.  When  the  NSCC  guarantees  a  trade, 
it  becomes  the  buyer  to  every  seller  and 
the  seller  to  every  buyer.  As  a  result,  the 
clearing  corporation  incurs  the  risk  that 
a  counterparty  to  a  transaction  might 
default  on  its  obligations. 

Rule  106  was  adopted  in  another  era, 
prior  to  the  utilization  of  modem 
clearing  practices.  The  total  assumption 
of  default  risk  by  clearing  agencies  has 
obviated  the  need  for  Exchange 
members  to  maintain  strict  control  over 
the  identify  of  trading  counterparties. 
Because  clearing  corporations  like 
NSCC  eliminate  the  risk  of  trade  default, 
trades  are  guaranteed  irrespective  of  the 
identity  of  a  coimterparty.  Thus,  in  light 
of  clearance  corporations  and  modem 
clearance  and  settlement  practices.  Rule 
106  no  longer  serves  the  purpose  of 
protecting  a  coimterparty  fitjm  the 
defaidt  risks  associated  with  a  trade. 


Furthermore,  Rule  106  may  have  the 
disruptive  effect  of  permitting  parties  to 
Exchange  contracts  to  break  trades 
without  appropriate  justification.  This 
kind  of  action  is  contrary  to  the  goals  of 
preserving  the  public's  interest  and 
protecting  investors.  The  Commission 
therefore  believes  it  is  appropriate  for 
the  Exchange  to  rescind  Rule  106. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.s  that  the 
proposed  mle  change  (SR-Amex-99- 
35)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-3036  Filed  2-9-00;  8:45  am] 
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Accelerated  Approval  of  Amendment 
No.  6  to  ttte  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Enhancements  to  the 
Exchange's  Processing  of  Live  Ammo 
Orders 

February  2,  2000. 
I.  Introduction 

On  June  16,  1998,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
amending  its  rule  governing  the 
execution  of  orders  on  the  "live  ammo" 
screen.  On  June  23, 1998,  the  CBOE 
submitted  Amendment  No.  1  to  the 
proposed  rule  change  to  the 
Commission.3  On  July  15,  1998,  the 
CBOE  submitted  Amendment  No.  2  to 
the  proposed  rule  change  to  the 


'  See  American  Stock  Exchange  Constitution, 
Article  X,  Section  2. 


» 15  U.S.C,  78s(b)(2). 

•17CFR200.3O-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  Letter  from  Timothy  H.  Thompson.  Director, 
Regulatory  Affairs,  Legal  Department,  CBOE.  to 
Richard  Strasser,  Assistant  Director,  Division  of 
Market  Regulation  ("Division").  SEC,  dated  June  23, 
1998  ("Amendment  No.  1"). 
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Commission.^  On  July  21,  1998.  the 
CBOE  submitled  Amendment  No.  3  to 
the  proposed  ^ule  change  to  the 
Commission.^  On  August  6. 1998,  the 
proposal  was  lublished  in  the  Federal 
Register.*^  On  August  11,  1998,  the 
CBOE  submit'  ed  Amendment  No.  4  to 
•ule  change  to  the 
On  August  18,  1998,  the 


the  proposed 
Commission 
CBOE  submitled  Amendment  No.  5  to 


the  proposed 
Commission.* 


lile  change  to  the 

On  January  21.  2000,  the 


CBOE  submit  ed  Amendment  No.  6  to 


the  proposed 
Commission.^ 


■ule  change  to  the 


■*  Letter  from 
Regulatory  A^ir 
Richard  Strasser 
dated  luly  10,  1 

'  Letter  fttim  Ti 
Regulatory  Affair 
Richard  Strasser, 
dated  luly  20,  1 

*  Exchange  Act 
63  FR  42085. 


Timothy  H.  Thompson,  Director, 
Legal  Department,  CBOE.  to 
Vssistant  Director,  Division,  SEC, 
(■'Amendment  No.  2"). 
lothy  H.  Thompson.  Director. 
Legal  Department.  CBOE.  to 
\ssistant  Director,  Division,  SEC, 

("Amendment  No.  3"). 
Release  No.  40283  duly  30, 1998). 


9«B 


9<B 


N) 
ipr) 


chi  nge. 
Ti  nothy  1 


further  proposed  I 


Ti  nothv  1 


'  Letter  from 
Regulatory  Affair 
Michael  Walinsk4s 
SEC.  dated  Augu 
In  Amendment 
implement  the 
basis  for  90  days 
approval  of  the 
In  addition,  the 
with  data  to 
proposed  rule 

■  Letter  from 
Regulatory  Affair 
Michael  Walinski  s 
SEC.  dated  August 
In  Amendment 
the  proposed  rule 
basis  for  six  men 
Exchange  would 
progres-s  of  the  in 
Exchange  " 
Regulatory  Circui  ir 
parameters  of  the 
Execution  Systen 

»  Letter  from 
Regulatory  Affair 
Richard  Strasser. 
dated  (anuary  20, 
Amendment  No 
month  pilot.  In  a 
submit  a  report  t( 
analyzing  the 
the  live  ammo 
During  the  pilot 
a  further  systems 
orders  directly  to 
intervention.  Th« 
distribute  a  Regu 
describing  the 
RAES"  system 
be  implemented 
amended  the 
that  stated  that 
the  OBO  or  the 
market  conditior4 
of  orders  to  the  e 
replaced  it  with 
should  be  used  ' 
believes  there  ar( 
screen  than  can 
outcry."  In 
described  its  plai 
over  a  period  of  i 
are  no  unforeseei  i 
Finally,  the  CBOp 
and  5  to  the 


Tipothy  H.  Thompson,  Director, 
Legal  Department,  CBOE,  to 
,  Associate  Director,  Division, 
7,  1998  ("Amendment  No.  4"). 
4,  the  Exchange  proposed  to 
posed  rule  change  on  a  pilot 
ind  requested  accelerated 
pi  oposed  rule  change,  as  amended. 
E  (change  supplemented  the  record 
demonstrate  the  purpose  of  the 


H.  Thompson,  Director, 
.  Legal  Department,  CBOE.  to 
.  Associate  Director.  Division, 
17,  1998  ("Amendment  No.  5"). 
S,  the  Exchange  proposed  that 
change  be  approved  on  a  pilot 
tis  during  which  time  the 
ubmit  a  monthly  report  on  the 
plementation  of  the  proposal.  The 
to  distribute  a 
to  its  members  describing  the 
live  ammo  to  Retail  Automatic 
("RAES")  system. 

H.  Thompson.  Director, 
Legal  Department,  CBOE,  to 
Assistant  Director,  Division,  SEC, 
2000  ("Amendment  No.  6").  In 
i.  the  CQOE  proposed  a  nine- 
I  Idition.  the  CBOE  committed  to 
the  SEC  by  August  31,  2000, 
ee  to  which  orders  accumulate  on 
during  the  pilot  period. 
I  «riod,  the  Exchange  will  work  on 
change  that  will  route  live  ammo 
RAES  without  manual 
CBOE  further  committed  to 
atory  Circular  to  its  members 
of  the  "Live  Ammo  to 
how  the  proposed  changes  will 
in  the  floor.  The  Exchange 

rule  by  deleting  the  phrase 
system  may  only  be  used  "when 
believes  that  there  are  unusual 
or  when  there  is  a  large  influx 
ectronic  book  screen"  and 
le  statement  that  the  system 
when  the  OBO  or  the  DPM 
more  orders  on  the  live  ammo 
expeditiously  handled  in  open 
No.  6.  the  Exchange  also 
to  roll  out  the  proposed  change 
few  weeks  to  ensure  that  there 
capacity  or  operational  problems, 
withdrew  Amendment  Nos.  4 
rule  change. 
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The  Commission  received  two 
comments  on  the  proposed  rule 
change. '°  This  notice  and  order  solicits 
comments  from  interested  persons  on 
Amendment  No.  6  and  approves  the 
proposal,  as  amended,  on  a  pilot  basis 
until  October  31,  2000. 

n.  Description  of  the  Proposal 

The  CBOE  proposes  to  amend  its  rule 
governing  the  execution  of  orders  by 
order  book  officials  ("OBO")  or 
designated  primary  market  makers' 
("DPM")  book  staff  to  provide  for  the 
electronic  execution  of  certain  orders  on 
the  "live  ammo"  screen.  The  proposal 
will  allow  an  OBO  or  a  DPM  to 
designate  orders  to  be  electronically 
executed  against  market  makers 
standing  in  the  crowd. 

Currently,  an  OBO  or  a  DPM,  acting 
in  his  or  her  capacity  as  an  OBO," 
represents  in  the  trading  crowd  the 
orders  that  have  been  placed  in  the 
customer  limit  order  book  (also  known 
as  the  Electronic  Book  or  the  EBookJ, 
which  displays  all  pre-open  market 
orders  '^  and  customer  limit  orders. 
Orders  placed  in  the  EBook  are 
represented  individually  when  they 
become  marketable  and  are  traded  with 
the  market  makers  standing  in  the 
crowd. 

The  "live  anuno"  screen,  which  is  an 
undisplayed  portion  of  the  EBook, 
receives  for  further  processing  orders 
that  are  market  orders  or  limit  orders 
that  improve  the  market.  An  order  may 
be  routed  to  the  live  ammo  screen  under 
a  number  of  circumstances.  First,  if  a 
customer  submits  a  cancel/replace 
market  order  to  cancel  and  replace  an 
order  aheady  displayed  by  the  Book,  the 
replacement  market  order  will 
automatically  be  routed  to  the  live 
ammo  screen  rather  than  returning 
directly  to  the  displayed  portion  of  the 
EBook.  Second,  if  a  customer  submits  a 
cancel/replace  limit  order  and  the 
replacement  order  has  a  limit  price  that 
betters  the  same-side  market  quote  for 
an  order  displayed  on  the  EBook,  the 
replacement  order  will  automatically  be 
routed  to  the  live  ammo  screen.  Third, 
market  orders  received  through  the 
Exchange's  "order  shoe"  that  are 


pro{  osed 


'"Letter  from  David  Miller,  Managing  Director, 
Salomon  Smith  Barney.  Chairman.  CBOE  Member 
Firm  Committee,  to  Michael  Walinskas,  Associate 
Director,  Division,  SEC,  dated  August  7,  1998;  and 
letter  from  Jim  Brophy,  A.G.  Edwards,  et  al.  to 
Michael  Walinskas,  Associate  Director,  Division, 
SEC,  dated  August  13, 1998. 

' '  Pursuant  to  CBOE  Rule  8.80,  a  DPM  acts  as  a 
market  maker,  floor  broker  and  OBO  in  its  allocated 
options  classes.  Currently,  equity  options  on  the 
CBOE  floor  have  been  allocated  to  DPMs.  Index 
options  still  utilize  OBOs. 

'2  After  the  Exchange  opens,  the  EBook  does  not 
display  market  orders. 


manually  booked  are  automatically 
routed  to  the  live  ammo  screen.  Fourth, 
limit  orders  that  better  the  same-side 
market  quote  that  are  received  through 
the  order  shoe  and  that  are  manually 
booked  are  automatically  routed  to  the 
live  ammo  screen.  Fifth,  limit  orders 
that  better  the  same-side  market  quote 
and  that  are  routed  directly  to  the  book 
when  the  routing  parameters  have  been 
set  at  "O"  are  automatically  sent  to  the 
hve  ammo  screen.  '^  Finally,  marketable 
limit  order  that  are  electronically 
booked  from  a  floor  broker's  PAR 
workstation  are  automatically  routed  to 
the  live  ammo  screen.  ^^ 

Orders  sent  to  the  live  ammo  screen 
are  either  traded  manually  in  open 
outcry  or  sent  to  the  EBook  if  book 
eligible,  by  either  the  OBO  or  the  DPM, 
as  the  case  may  be.  ^^  When  the  live 
ammo  screen  experiences  a  large  influx 
of  orders  it  becomes  difficult,  according 
to  the  Exchange,  for  the  OBO  (or  the 
DPMJ  to  represent  and  execute  these 
orders  in  a  timely  fashion,  which  can 
cause  orders  on  the  live  anuno  screen  to 
queue.  According  to  the  Exchange,  these 
backlogs  usually  had  occurred  diuing 
the  opening  rotations  when  a  large 
number  of  orders  can  build  up  on  the 
live  ammo  screen,  ^^  but  they  also  can 
occur  throughout  the  day  during  busy 
trading  times. 

To  address  this  problem  and 
accelerate  the  process  of  executing 
orders  that  are  on  the  live  ammo  scrciin, 
the  Exchange  proposes  to  implement  a 
new  feature  created  for  the  live  ammo 
screen,  which  will  allow  the  OBO  (or 
DPM)  to  send  RAES-eligible  orders  on 
the  live  ammo  screen  to  RAES  for 
automatic  execution.  Under  the 
proposal,  the  OBO  (or  DPM)  may  select 
all  or  any  portion  of  the  orders 
displayed  on  a  live  ammo  page  to  be 
routed  to  RAES.  i^  If  fewer  than  all 
orders  are  selected,  those  orders  will  be 
routed  based  on  time  priority,  pursuant 
to  CBOE  Rule  6.45.  Orders  selected  for 
automatic  execution  must  satisfy  RAES 
requirements.  Currently,  RAES  accepts 
market  and  marketable  limit  orders  that 
meet  the  applicable  size 


"The  "O"  parameter  is  an  order  routing 
parameter  that  may  be  implemented  under  high 
volume  situations  to  route  all  limit  orders  to  the 
EBook. 

'*  Acc6rding  to  the  Exchange,  approximately  90 
percent  of  orders  routed  to  the  live  ammo  screen 
are  cancel/replacement  orders. 

'*  A  "book  all"  button  is  currently  available  to 
send  book  eligible  orders  on  the  live  ammo  screen 
to  the  EBook. 

'•Since  submitting  this  filing,  the  Exchange  has 
implemented  the  Rapid  Opening  System  ("ROS"), 
which  has  significantly  reduced  the  opening 
rotation  time  period. 

"A  live  ammo  screen  page  may  contain  up  to 
thirteen  orders. 
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requirements.  '^  Any  market  maker  who 
is  signed  on  to  RAES  at  the  time  the 
OBO  (or  DPM)  routes  the  order  or  orders 
to  RAES  for  automatic  execution  will  be 
eligible  to  be  electronically  assigned  as 
.  the  contra-party  on  the  trade.  Orders  on 
the  live  ammo  screen  that  are  not  RAES- 
eligible  will  be  manually  represented. 

As  proposed,  there  may  be  instances 
when  a  RAES-eligible  live  ammo  order 
may  be  executed  before  a  non-RAES- 
eUgible  live  ammo  order  that  was 
received  earlier.  Therefore,  the 
Exchange  proposes  to  implement  this 
live  ammo  to  RAES  feature 
notwithstanding  the  provisions  of  CBOE 
Rule  6.45.  CBOE  Rule  6.45  gives  priority 
to  some  bids  and  offers,  because  they 
were  made  earlier  in  time,  over  other 
bids  and  offers,  i^  In  addition,  if  CBOE's 
best  bid  or  offer  on  the  limit  order  book 
equals  the  prevailing  market  quote, 
orders  on  the  live  ammo  screen  will  be 
crossed  with  the  orders  in  the  Ebook.  20 

m.  Summary  of  Comments 

The  Conunission  received  two 
comments  on  the  proposal  both  of 
which  expressed  their  support.  21  The 
comment  letter  from  the  CBOE  Member 
Firm  Committee  described  the  problems 
caused  by  backlogs  of  orders 
accumulating  on  the  live  ammo  screen. 
The  comment  letter  described  how  it 
could  take  the  book  staff  up  to  30 
minutes  to  trade  orders  on  the  Uve 
ammo  screen.  The  commenter  detailed 
how  many  live  ammo  backlogs  occur 
during  the  opening  rotation  and  their 
belief  that  the  ROS  would  alleviate 


•"  Most  equity  option  classes  have  an  eligible 
order  size  for  RAES  of  50  contracts.  See  Exchange 
Act  Release  No.  41821  (September  1,  1999),  64  FR 
50313  (September  16.  1999). 

'*For  the  reasons  discussed  below,  the  Exchange 
believes  that  instances  where  the  priority  of  orders 
would  be  executed  out  of  sequence  would  be 
infrequent.  First,  the  non-RAES-eligible  order  must 
be  for  the  same  series  as  the  RAES-eligible  order 
that  is  traded  for  there  to  be  an  interruption  of  the 
normal  priority  principles.  Second,  for  the  RAES- 
eligible  order  to  trade  ahead  of  the  non-RAES- 
eligible  order,  the  limit  price  of  the  non-RAES- 
eligible  order  must  be  at  the  CBOE's  quoted  market 
because  that  is  the  price  at  which  the  RAES-eligible 
order  will  be  executed.  When  the  limit  price  for  the 
larger  non-RAES-eligible  order  is  at  the  market,  the 
CBOE  book  staff  will  act  to  execute  the  order 
promptly.  See  Amendment  No.  3. 

20  The  CBOE's  Automated  Book  Priority  ("ABP") 
system  allows  orders  in  live  ammo  to  cross  with 
orders  held  in  the  EBook.  If  the  live  ammo  order 
is  for  a  size  greater  than  the  limit  order  size 
displayed  on  the  EBook,  the  ABP  will  cross  the  live 
ammo  order  with  the  EBook  and  any  balance  will 
be  routed  to  RAES  (provided  it  is  RAES-eligible)  for 
execution  against  the  market  makers  signed  on  to 
RAES  at  the  book  price.  Telephone  call  between 
Timonthy  Thompson  and  Anthony  Montesano, 
CBOE  and  Kelly  Riley  and  Heather  Traeger,  SEC, 
dated  January  14,  2000. 
2>  See  note  10. 


some  of  the  problems.  22  The  commenter 
believed  that  the  proposal  would  be  an 
interim  fix  until  the  implementation  of 
ROS.  The  comment  letter  from  the 
CBOE  member  firm  community  also 
expressed  its  strong  support  for  the 
proposal.  The  commenter  believed  that 
the  proposal  would  be  in  their  best 
interests  as  well  as  the  best  interests  of 
their  customers,  who  they  believed, 
would  receive  better  service  than  was 
currently  available. 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.23  In 
particular,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  Section  6(b)(5) 
of  the  Act,24  which  provides,  among 
other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  and  processing 
information  with  respect  to,  and 
facilitating  transactions  in  seciuities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  bee  and 
open  market,  and  in  general  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that  the 
proposed  nde  change  should  help  in 
providing  timely  executions  of  orders 
on  the  live  ammo  screens  of  the  CBOE's 
EBook.  Currently,  the  OBO  (or  DPM) 
must  individually  represent  orders  that 
are  displayed  on  the  live  ammo  screen 
in  the  crowd.  In  periods  of  high  volume 
or  volatility,  the  OBO  (or  DPM)  may  not 
be  able  to  manually  represent  these  live 
anuno  orders  in  a  timely  fashion. 
According  to  the  Exchange,  these 
marketable  orders  may  stay  on  the  live 
ammo  screen  for  up  to  30  minutes, 
during  which  time  the  market  could 
move  significantly  away  from  the 
market  that  was  quoted  at  the  time  the 


22  The  Commission  notes  that  since  this  proposal 
was  filed  the  ROS  has  been  implemented  on  the 
Exchange.  ROS  provides  for  the  automated  opening 
of  options  classes  on  the  Exchange  and  has 
significantly  shortened  the  length  of  time  needed 
for  opening  each  option  class.  While  ROS  has 
mitigated  the  problems  during  the  opening 
rotations,  it  has  not  had  an  impact  on  intraday 
trading  volatility.  See  Exchange  Act  Release  No. 
41033  (February  9,  1999),  64  FR  8156  (February  18, 
1999.)  Telephone  call  between  Timothy  Thompson 
and  Anthony  Montesano.  CBOE  and  Kelly  Riley 
and  Heather  Traeger,  SEC,  on  January  14,  2000. 

2^  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"15U.S.C.  78f(b)(5). 


order  was  routed  to  the  live  ammo 
screen.  Thus,  investors  currently  may 
not  be  receiving  the  best  price  on  the 
CBOE  floor  when  their  orders  are  placed 
on  the  live  ammo  screen.^s 

To  address  this  problem,  the 
Exchange  is  proposed  to  implement  a 
new  mechanism  of  the  live  ammo 
screen,  which  will  allow  the  OBO  (or 
DPM)  to  send  RAES-eligible  orders  to 
RAES  for  automatic  execution.  This 
feature  should  help  to  address  the 
problem  of  orders  being  left  on  the  live 
ammo  screen  for  long  periods  of  time 
when  the  OBO  (or  DPM)  is  unable  to 
manually  represent  the  live  ammo 
orders  in  a  timely  fashion.  As  a  result, 
customer  orders  routed  to  the  live  ammo 
screen  should  receive  more  timely 
executions  during  periods  of  high 
voliune  or  volatility  on  the  Exchange. 
Although  non-RAES  eligible  orders  may 
be  executed  out  of  time  priority  under 
the  proposal,  the  Commission  is  hopeful 
that  the  proposed  rule  change  will 
enhance  the  timely  processing  of  all  live 
ammo  orders.  That  having  been  said, 
however,  the  Commission  is  concerned 
that  the  continued  use  of  the  live  ammo 
screen  may  unfairly  disadvantage 
customer  orders.  As  a  result,  the 
Commission  is  approving  this  proposal 
as  an  interim  measure  to  provide  the 
Exchange  with  the  time  to  make 
modifications  to  its  order  processing 
systems  to  improve  the  handhng  of 
customer  orders  that  currendy  are 
routed  to  the  live  ammo  screen.  In 
particular,  the  Commission  expects  that 
the  Exchange  will  make  the  necessary 
systems  enhancements  to  ensure  that  a 
maximum  niunber  of  customer  orders  in 
the  CBOE  system  are  matched  against 
one  another. 

Moreover,  the  Commission  expects 
that  the  Exchange  will  develop  the 
necessary  systen^  enhancements  to 
ensiu^  that  when  there  are  no 
opportunities  for  matching  customer 
orders  in  the  CBOE  system,  RAES- 
eligible  orders  will  be  routed  directly  to 
RAES  without  the  interim  step  of 
appearing  first  on  the  live  ammo  screen. 
The  Commission  requests  that  the 
Exchange  submit  any  proposed  rule 
changes  to  implement  these 
enhancements  by  August  31,  2000.  The 
Commission  also  notes  that  the 
Exchange  has  agreed  to  provide  the 
Commission  with  an  analysis  of  the 


25  Delayed  execution  of  customer  orders  could 
implicate  a  broker-dealer's  best  execution 
responsibilities.  See  letter  from  Chairman  Arthur 
Levitt  to  Michael  Kelly.  President,  First  Options  of 
Chicago.  Inc..  dated  April  13.  1999  ("While  price 
is  certainly  a  key  element  in  a  quality  execution, 
other  factors,  such  as  the  ability  to  obtain  a 
complete  and  timely  fill  *   *  'may  also  be 
considered  in  determining  whether  a  customer  is 
receiving  best  execution.") 
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degree  to  whii  :h  live  ammo  orders 
accimiulate  on  the  live  ammo  screens 
during  the  pilot  period. 

The  Commi  ssion  finds  good  cause  for 
approving  Amendment  No.  6  to  the 
proposed  rule!  change  prior  to  the 
thirtieth  day  ajfter  the  date  of 
publication  of  notice  in  the  Federal 
Register.  In  Amendment  No.  6,  CBOE 
requests  that  tpe  proposal  be  approved 
on  a  pilot  basfe  for  a  nine-month  period. 
Amendment  lyo.  6  also  would  remove 
the  requiremetit  that  the  live  ammo  to 
RAES  feature  may  only  be  used  in 
unusual  market  conditions  or  when 
there  is  a  largtt  influx  of  orders  to  the 
Book.  As  am^ded,  the  proposal  would 
permit  the  OEJO  (or  DPM)  to  employ  the 
live  ammo  to  RAES  feature  at  any  time 
when  the  OBQ  (or  DPM)  determines  that 
there  are  more  orders  on  the  live  ammo 
screen  than  can  be  expeditiously 
handled  in  opien  outcry. ^^  The 
Commission  ftnds  good  cause  for 
accelerating  abproval  of  Amendment 
No.6  to  allow  me  Exchange  to  address 
Loomediately  the  order  processing 
problems  cau$ed  by  the  live  ammo 
system  while  developing  the  needed 
systems  enhaltcements  to  eliminate 
these  problen^s  in  the  future. 

V.  SoUcitadoB  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  Amendment  No. 
6,  including  whether  Amendment  No.  6 
is  consistent  \irith  the  Act.  Persons 
making  writte  a  submissions  should  file 
six  copies  the  "eof  with  the  Secretary, 
Securities  anq  Exchange  Commission, 
450  Fifth  Street,  N.W..  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequen :  amendments,  all  written 
statements  wi  th  respect  to  the  proposed 
rule  change  Uiat  are  filed  with  the 


Commission, 


md  all  written 


communicatic  ins  relating  to  the 
proposed  rule  change  between  the 
Commission  ind  any  person,  other  than 
those  that  ma  r  be  withheld  from  the 
public  in  accc  rdance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissi an's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  i  aspection  and  copying  at 


the  principal 


Dffice  of  the  CBOE.  All 


2^  In  Amendm*! 
to  distribute  a  R^  ;i 
changes  to  its  mepibers 
will  also  remind 
under  CBOE  Rul( 


No.  6,  the  Exchange  committed 
;ulatory  Circular  to  announce  the 

The  Regulatory  Qrcular 
nembers  of  the  priority  principles 
6.45(a)  and  (b). 


submissions  should  refer  to  File  No. 
SR-CBOE-98-27  and  should  be 
submitted  by  March  2,  2000. 

VI.  Conclusion 

It  Is  Therefore  Ordered,  piusuant  to 
Section  19(b)(2)  of  the  Act,^'  that  the 
proposed  rule  change,  as  amended,  (SR- 
CBOE-98-27)  is  approved  on  a  pilot 
basis  imtil  October  31,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-3033  Filed  2-9-00;  8:45  am] 
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February  3,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  2,  1999,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Exchange 
filed  Amendment  No.  1  ^  to  the 


"  15  U.S.C.  78s(b)(2). 

» 17  CFR  20O.3O-3(a)(12). 

1 15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

3  See  Letter  from  Stephanie  C.  Mullins,  Attorney, 
CBOE,  to  Sonia  Patton,  Attorney,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
January  21,  2000  ("Amendment  No.  1"). 
Amendment  No.  1  states  that  all  option  classes  on 
Friede  Goldman  International  (FGI),  Northwest 
Airlines  Corporation  (NAQ),  Open  Market,  Inc. 
(OQM),  Orbital  Science  Corp.  (ORB),  Onsale,  Inc. 
(QPD,  Prime  Medical  Services,  Inc.  (QSI), 
Synovous  Financial  Corp.  (SNV),  Wackenhut 
Corrections  Corp.  (WHC),  and  Zebra  Technologies 
Corp.  (ZBQ)  were  designated  to  Designated  Primary 
Market-Makers  ( "DPMs ")  on  September  7. 1999  and 
all  option  classes  on  The  Boeing  Company  (BA) 
were  designated  to  DPMs  on  September  13, 1999. 
Amendment  No.  1  also  states  that  no  market-maker 


proposed  rule  change  on  January  23, 
2000.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  proposing  to  make 
changes  to  its  fee  schedule  pursuant  to 
CBOE  rule  2.40,"  entitled  "Market- 
Maker  Surcharge  for  Brokerage." 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

1.  Purpose 

Pursuant  to  CBOE  Rule  2.40,  on 
September  1, 1999,  the  Exchange's 
Equity  Floor  Procedure  Committee 
("EFPC")  approved  the  following  fees 
for  the  following  option  classes: 


surcharges  were  assessed  on  these  options  after 
their  designation  to  DPMs. 

*  See  Securities  Exchange  Act  Release  No.  41121 
(Feb.  26,  1999),  64  FR  11523  (March  9,  1999)  (order 
approving  CBOE  Rule  2.40).  The  Exchange  imposes 
a  market-maker  surcharge  to  allow  the  Exchange 
and  its  member  firms  to  better  compete  with  other 
exchanges  in  floor  brokerage  and  order  book  rates. 
The  surcharge  is  used  to  (i)  reimburse  the  Exchange 
to  the  extent  that  the  order  book  official  ("OBO") 
brokerage  rate  is  reduced  if  the  reduction  is  based 
upon  a  recommendation  of  resident  market-makers, 
and  (ii)  pay  stationary  floor  brokers  ("SFBs")  to 
induce  them  to  reduce  the  brokerage  rates  they 
charge  their  customers.  A  resident  market-maker  is 
defined  under  CBOE  Rule  2.40(a)(ii)  as  a  market- 
maker  who  transacted  at  least  80%  of  his  market- 
maker  contracts  in  option  classes  traded  in  the 
trading  crowd  where  the  particular  option  class  is 
traded  in  the  prior  calendar  month.  An  SFB  is 
defined  under  CBOE  Rule  2.40(a)(i)  as  a  floor  broker 
who  (i)  has  established  a  busines  in  the  trading 
crowd  for  an  option  class  of  accepting  and 
executing  orders  for  meml)ers  or  registered  broker- 
dealers  and  (ii)  transacted  at  least  80%  of  his  orders 
for  the  previous  month  in  the  trading  crowd  at 
which  a  particular  option  class  is  traded. 
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Option  class 


The  Boeing  Company  (BA)  

Friede  Goldman  International  (FGI)  ... 
Northwest  Airlines  Corporation  (NAQ) 

Open  Market,  Inc.  (OQM) 

Orbital  Science  Corp.  (ORB)  , 

Onsale,  Inc.  (QOL)  

Prime  Medical  Services,  Inc.  (QSIO  .... 

Synovous  Financial  Corp.  (SNV) 

Wackenhut  Corrections  Corp.  (WHC)  . 
Zebra  Technologies  Corp.  (Z6Q)  


Market- 
maker  sur- 
charge (per 

contract) 


Order  book 
official  bro- 
kerage rate 
(per  con- 
tract) 5 


5  The  market-maker  surcharge  will  be  used  in  reimburse  the  Exchange  for  the  reduction  in  the  OBO  brokerage  rate  from  $0  20  in  the  relevant 
option  classes.  Any  remaining  funds  will  be  paid  to  SFBs  as  proved  in  Exchange  Rule  2.40.  *».  w      u  c  leicvau. 


These  fees  went  into  effect  on 
Thursday,  September  2,  1999.  All  of  the 
option  classes  above  are  currently 
multiple  listed  on  at  least  one  other 
exchange.  The  most  recent  certification 
for  multiple  listing  relates  to  options  on 
The  Boeing  Company  (BA)  ("Boeing"), 
which  were  listed  on  the  Pacific 
Exchange  ("PCX")  beginning  on 
September  2,  1999.  All  of  the  market- 
maker  surcharge  fees,  except  those 
applicable  to  Boeing,  reflect  reductions 
in  former  market-maker  siut;harge  fees 
imposed  piursuant  to  Exchange  Rule 
2.40. 

With  respect  to  options  on  Boeing, 
CBOE  Rule  2.40(e)  requires  that  an 
option  be  listed  for  trading  on  another 
exchange  before  a  market-maker 
surcharge  fee  can  be  assessed.  Boeing 
has  been  certified  by  the  Options 
Clearing  Corporation  to  be  listed  on  the 
PCX.  Therefore,  the  CBOE  began 
assessing  the  market-market  surcharge 
on  September  2,  1999,  when  Boeing  was 
first  listed  on  the  PCX.^ 

The  CBOE  represents  that  the  market- 
maker  surcharge  fees  were  effective 
from  September  2, 1999  imtil  the 
options  at  issue  were  designated  to 
DPMs— September  7,  1999  for  FGI, 
NAQ,  OQM,  QOL,  QSI,  SNV,  WHC,  and 
ZBQ,  and  September  13,  1999  for  BA. 
The  fees  were  eliminated  when  the 
options  were  designated  to  DPMs.^ 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act.^ 
in  general,  and  furthers  the  objectives  of 


"*The  Exchange  interprets  Rule  2.40  to  allow  the 
EFPC  to  vote  on  market-maker  surcharge  before  a 
class  has  been  listed  for  trading  on  another 
exchange.  Rule  2.40,  however,  provides  that  the 
market-maker  surcharge  may  not  actually  be 
assessed  until  the  class  has  been  listed  for  trading 
on  another  exchange.  w 

'  Telephone  conversation  between  Stephanie  0f 
Mullins,  Attorney,  CBOE,  and  Gordon  Fuller, 
Special  Counsel,  Division.  Commission  (December 
10,  1999). 

"ISU.S.C.  78flb). 


Section  6(b)(4),9  in  particular,  in  that  it 
is  designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  CBOE  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  nUe  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  piu'poses  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19{b)(3)(A)(ii)  of  the  Act,i«  and 
Rule  19b-4(fl(2)  "  thereunder.  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act.i2 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


«15U.S.C.  78f(b)(4). 

■0  15U.S.C.  78s(b)(3)(A)(ii). 

'>15CFR240.]9b-4(f)(2). 

"  In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All' 
submissions  should  refer  to  the  File  No. 
SR-CBOE-99-52  and  should  be 
submitted  by  March  2,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-3037  Filed  2-»-00:  8:45  am] 
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("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereb  y  given  that  on  January  7, 
2000.  the  Mimicipal  Secimties 
Rulemaking  Board  ("Board"  or 
"MSRB")  filecj  with  the  Securities  and 
Exchange  Core  mission  ("Conunission") 
the  proposed  i  ule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prei  )ared  by  the  Board.  The 
Commission  is  publishing  this  notice  to 
solicit  commebts  on  the  proposed  rule 
change  from  imterested  persons. 

I.  Self-Regulalpry  Organization's 
Statement  of  tpe  Terms  of  Substance  of 
the  Proposed  |tuie  Change 

The  Board  has  filed  proposed 
amendments  ti  MSRB  Rules  G-8,  on 
books  and  reccirds,  G-9,  on  record 
retention,  and  G-27,  on  supervision 
(hereinafter  re  erred  to  as  the  "proposed 
rule  change").  The  proposed  rule 
change  will  re  Ase  the  Board's 
supervision  ar  d  record  retention  rules 
to  provide  dea  iers  with  flexibility  in 
developing  rei  sonable  procedures  for 
the  review  of  ( ;orrespondence  with  the 
public.  The  amendments  are  intended  to 
recognize  the  ijrowing  use  of 
corresponden(  ;e  sent  and  received  in 
electronic  fon  lat  while  still  providing 
for  effective  supervision.  The  Board  has 
also  filed  witli  the  Commission  a  draft 
notice  that  wi  1  provide  guidance  to 
dealers  on  ho\  v  to  implement  these  rule 
changes.  The  { )roposed  rule  change  and 
accompanying  notice  are  modeled  after 
and  designed  o  conform  to  the  rules 
and  guidance  }f  the  National 
Association  ol  Securities  Dealers 
("NASD").  Th3  text  of  the  proposed  rule 
change  is  set  f  jrth  below.  AdcUtional  are 
italicized  and  deletions  are  bracketed. 


Rule  G-8:  Boom  and  Records  to  be  made  by 
Brokers,  Dealer^  and  Municipal  Securities 
Dealers 


tie  1 


I  ths 


of  Books  and  Records 
lUade.  Except  as  otherwise 
cated  in  this  rule,  every 
municipal  securities 
e  and  keep  current  the 
and  records,  to  the  extend 
business  of  such  broker, 
securities  dealer: 


aid 


c  ipal : 


Concerning  Compliance  with 
broker,  dealer  and 

dealer  shall  maintain 
under  G-27(c)  and  G- 


■  15  U.S.C 
» 17  CFR  240.1 


(a)  Descript 
Required  to  be 
specifically  ind 
broker,  dealer 
dealer  shall  ma! 
following  books 
applicable  to 
dealer  or  muni 

(iHxix)  No  Change 

(xx)  Records 
Rule  G-27.  Eac  i 
municipal  secu  ities 
the  records  reqi  ired 
27(d). 

(bHf)  No  Chinge 

Rule  G-:  Preset  vation  of  Records 

(a)  No  Changi  > 

(b)  Records  tc 
Years.  Every  broker 


be  Preserved  for  Three 
dealer  and  municipal 


78s(t)('). 


Sb-*. 


securities  dealer  shall  preserve  the  following 
records  for  a  period  of  not  less  than  three 
years: 

(iHvii)  No  Change. 

(viii)  the  following  records,  to  the  extent 
made  or  received  by  such  broker,  dealer  or 
municipal  securities  dealer  in  connection 
with  its  business  as  such  broker,  dealer  or 
municipal  securities  dealer  and  not 
otherwise  described  in  this  rule: 

(A)-(B)  No  Change. 

(C)  all  written  and  electronic 
communications  received  and  sent,  including 
inter-office  memoranda,  relating  to  the 
conduct  of  the  activities  of  such  broker, 
dealer  or  municipal  securities  dealer  with 
respect  to  municipal  securities; 

(DHE)  No  Change. 

(ix)-(xiii)  No  Change. 

(xiv)  the  records  to  be  maintained  pursuant 
to  Rule  G-8(a)(xx). 

Rule  G-27:  Supervision 

(a)-{b)  No  change 

(c)  Written  supervisory  procedures.  Each 
dealer  shall  adopt,  maintain  and  enforce 
written  supervisory  procedures  reasonably 
designed  to  ensure  that  the  conduct  of  the 
municipal  securities  activities  of  the  dealer 
and  its  associated  persons  are  in  compliance 
as  required  in  section  (a)  of  this  rule.  Such 
procedures  shall  codify  the  dealer's 
supervisory  system  for  ensuring  compliance 
and,  at  a  minimum,  shall  establish 
procedures 

(i)-(vi)  No  change 

(vii)  for  the  prompt  review  and  written 
approval  by  a  designated  principal  of: 

(A)  the  opening  of  each  customer  account 
introduced  or  carried  by  the  dealer  in  which 
transactions  in  municipal  securities  may  be 
effected;  and 

(B)  each  transaction  in  municipal  securities 
on  a  daily  basis,  including  each  transaction 
in  municipal  securities  effected  with  or  for  a 
discretionary  account  introduced  or  carried 
by  the  dealer  [;  and 

(C)  all  correspondence  pertaining  to  the 
solicitation  or  execution  of  transactions  in 
municipal  securities]. 

(d)  Review  of  Correspondence 

(i)  Supervision  of  Municipal  Securities 
Representatives.  Each  dealer  shall  establish 
procedures  for  the  review  by  a  designated 
principal  of  incoming  and  outgoing  written 
(i.e.,  non-electronic)  and  electronic 
correspondence  of  its  municipal  securities 
representatives  with  the  public  relating  to  the 
municipal  securities  activities  of  such  dealer. 
Such  procedures  must  be  in  writing  and  be 
designed  to  reasonably  supervise  each 
municipal  securities  representative.  Evidence 
that  these  supervisory  procedures  have  been 
implemented  and  carried  out  must  be 
maintained  and  made  available,  upon 
request,  to  a  registered  securities  association 
or  the  appropriate  regulatory  agency  as 
defined  in  Section  3(a)(34)  of  the  Act. 

(ii)  Review  of  correspondence.  Each  dealer 
shall  develop  written  procedures  that  are 
appropriate  to  its  business,  size,  structure, 
and  customers  for  the  review  of  incoming 
and  outgoing  written  (i.e.,  non-electronic) 
and  electronic  correspondence  with  the 
public  relating  to  its  municipal  securities 
activities.  Procedures  shall  include  the 


review  of  incoming,  written  correspondence 
directed  to  municipal  securities 
representatives  and  related  to  the  dealer's 
municipal  securities  activities  to  properly 
identify  and  handle  customer  complaints 
and  to  ensure  that  customer  funds  and 
securities  are  handled  in  accordance  with  the 
dealer's  procedures.  Where  such  procedures 
for  the  review  of  correspondence  do  not 
require  review  of  all  correspondence  prior  to 
use  or  distribution,  they  must  include 
provisions  for  the  education  and  training  of 
associated  persons  as  to  the  dealer's 
procedures  governing  correspondence; 
documentation  of  such  education  and 
training:  and  surveillance  and  follow-up  to 
ensure  that  such  procedures  are 
implemented  and  adhered  to. 

(Hi)  Retention  of  correspondence.  Each 
dealer  shall  retain  correspondence  of 
municipal  securities  representatives  relating 
to  its  municipal  securities  activities  in 
accordance  with  rules  G-8(a)(xx)  and  G- 
9(b)(viii)  and  (xiv).  The  names  of  the  persons 
who  prepared  outgoing  correspondence  and 
who  reviewed  the  correspondence  shall  be 
ascertainable  from  the  retained  records  and 
the  retained  records  shall  be  readily 
available,  upon  request,  to  a  registered 
securities  association  or  the  appropriate 
regulatory  agency  as  defined  in  section 
3(a)(34)oftheAct. 

((d)]  (e)  Deputy  to  update  and  review 
written  procedures.  Each  dealer  shall  revise 
and  update  its  written  supervisory 
procedures  as  necessary  to  respond  to 
changes  in  Board  or  other  applicable  rules 
and  as  other  circumstances  require.  In 
addition,  each  dealer  shall  review,  at  least  on 
an  annual  basis,  its  supervisory  system  and 
written  supervisory  procedures  adopted 
under  sections  (c)  and  (d)  of  this  rule  to 
determine  whether  they  are  adequate  and  up- 
to-date  and  shall  ensure  that  the  dealer  is  in 
cqjnpliance  with  this  rule. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Piupose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change!  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

i.  Background 

In  May  1996,  the  Commission  issued 
an  Interpretive  Release  on  the  use  of 
Electronic  Media  by  the  Broker-Dealers, 
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Transfer  Agents,  and  Investment 
Advisors  for  Delivery  of  Information. ' 
That  release  expressed  the  views  of  the 
Commission  with  respect  to  the  delivery 
of  information  through  electronic  media 
in  satisfaction  of  requirements  in  the 
federal  securities  laws,  but  did  not 
address  the  applicability  of  any  self- 
regulatory  organization  ("SRO")  rules. 
In  the  release  the  Commission  did, 
however,  strojigly  encoiuage  the  SROs 
to  work  with  hroker-dealer  firms  to 
adopt  SRO  supervisory  review 
requirements  governing 
communications  with  customers  to 
accommodate  the  use  of  electronic 
media.'' 

On  December  31,  1997,  the 
Commission  approved  proposed  rule 
changes  filed  by  the  NASD  ^  and  New 
York  Stock  Exchange  ("NYSE")  e  to 
update  rules  governing  supervision  of 
communication  with  the  public.  NASD 
Notice  to  Members  ("NTM")  98-11 
announced  approval  of  the  proposed 
rule  change  and  provided 
implementation  gmdance  to  dealers. 

Most  of  these  rules  became  effective 
on  April  7,  1998. ^  In  response  to  public 
comment  and  certain  Commission 
concerns,  the  NASD  subsequently 
proposed  further  changes  to  these  rules 
which  were  approved  by  the 
Commission  and  became  effective  on 
March  15,  1999.8  NASD  NTM  99-03 
provided  guidance  on  the  further 
changes.  3 

As  amended,  NASD  Rule  3010(d)(1) 
provides  that  procedures  for  review  of 
correspondence  with  the  public  relating 
to  a  member's  investment  banking  of 
securities  business  be  designed  to 
provide  reasonable  supervision  for  each 
registered  representative,  be  described 
in  an  organization's  vmtten  supervisory 
procedures,  and  be  evidenced  in  an 
appropriate  manner. 

NASD  Rule  3010(d)(2),  as  amended, 
requires  each  member  to  develop 
written  policies  and  procedures  for 
review  of  correspondence  with  the 
public  relating  to  its  investment  banking 
or  securities  business  tailored  to  its 
structure  and  the  nature  and  size  of  its 
business  and  customers.  These 


^  See  Securities  Act  Release  No.  7288.  Exchange 
Act  Release  No.  37182,  Investment  Company  Act 
Release  No.  21945.  Investment  Advisor  Act  Release 
No.  1562  (May  9,  1996),  61  FR  24644  (May  15, 
1996)  (File  No.  S7-13-96). 

*Id. 

'See  Exchange  Act  Release  No.  39510  (December 
31.  1997).  63  FR  1131  (January  8.  1998). 

*  See  Exchange  Act  Release  No.  39511  (December 
31,  1997),  63  FR  1135  (January  8,  1998). 

'  See  Exchange  Act  Release  No.  39866  (April  14, 
1998),  63  FR  19778  (April  21.  1998). 

8  See  Exchange  Act  Release  No.  40372  (August  27, 
1998),  63  FR  47059  (September  3,  1998). 

9  See  NTM  99-03  (January  1999). 


procediu-es  must  also  include  the  review 
of  incoming,  written  correspondence 
directed  to  registered  representatives 
and  related  to  the  member's  investment 
banking  or  securities  business  to 
properly  identify  and  handle  customer 
complaints  and  to  ensiu«  that  customer 
funds  and  securities  are  handled  in 
accordance  with  dealer's  procedures. 
The  Board  has  determined  to  adopt 
substantially  similar  rule  changes.  The 
Board  believes  that  conforming  its  rule 
language  to  the  language  in  the  NASD 
rules  will  help  ensiue  a  coordinated 
regulatory  approach  to  the  supervision 
of  correspondence.  In  addition,  in 
connection  with  Commission  approval 
of  the  proposed  rule  change,  the  Board 
will  issue  a  notice  to  dealers  to  provide 
guidance  to  dealers  on  how  to 
implement  the  proposed  rule  changes. 
This  guidance  has  been  coordinated 
with  NASD  NTM  98-11  and  NASD 
NTM  99-03  and  is  described  below. 

ii.  Description  of  the  Rule  as  Revised 

Supervision  of  Municipal  Securities 
Representatives 

The  proposed  amendments  to  MSRB 
Rule  G-27(d),  provide,  among  other 
things,  that  a  dealer  must  establish 
procedures  for  the  review  by  a 
designated  principal  of  each  mimicipal 
securities  representative's  incoming  and 
outgoing  written  [i.e.,  non-electronic) 
and  electronic  correspondence  with  the 
public  relating  to  the  municipal 
securities  activities  of  such  dealer.  The 
procediu-es  must  be  designed  to  provide 
reasonable  supervision  of  each 
municipal  securities  representative  and 
must  be  described  in  the  dealer's 
written  supervisory  procedures. 
Implementation  and  execution  of  these 
procediues  must  be  clearly  evidenced, 
and  the  evidence  must  be  maintained 
and  be  made  available  upon  request  to 
a  registered  seciu-ities  association  or  the 
appropriate  regulatory  agency  as 
defined  in  section  3(a)(34)  'o  of  the  Act. 

Procedures  for  Review  of 
Correspondence 

Currently,  MSRB  Rule  27(c)(vii)(C) 
provides  that  each  dealer  shall  establish 
procedures  for  the  review  and  wrritten 
approval  by  a  designated  principal  of  all 
correspondence  pertaining  to  the 
solicitation  or  execution  of  transactions 
in  municipal  seciuities.  Under  the 
proposed  MSRB  Rule  G-27(d)(ii),  a 
review  of  each  item  of  correspondence 
will  no  longer  be  required.  Dealers  will 
be  allowed  flexibility  in  developing 
procedures  for  the  review  of 
correspondence  relating  to  the  dealer's 
municipal  securities  activities — both 


«'15U.S.C78c(a)(34). 


incoming  and  outgoing,  written  or 
electronic — ^tailored  to  the  nature  and 
size  of  the  dealer's  business  and 
customers 

With  respect  to  incoming,  written 
(i.e.,  non-electronic)  correspondence 
directed  to  municipal  securities 
representatives  and  related  to  the 
mimicipal  securities  activities  of  the 
dealer,  the  proposal  would  require 
review  of  the  correspondence  to 
properly  identify  and  handle  customer 
complaints  and  to  ensure  that  customer 
funds  and  securities  are  handled  in 
accordance  with  the  dealer's 
procedures.  The  proposed  rule  change 
does  not  require  review  of  all 
correspondence  prior  to  use  of 
distribution.  However,  any  dealer  that 
does  not  conduct  electronic  or  manual 
pre-use  review  of  each  item  of 
correspondence  will  be  required  to 
regularly  educate  and  train  its 
associated  persons  as  to  the  dealer's 
procedures  governing  review  of 
correspondence,  document  such 
education  and  training,  and  monitor  to 
ensure  compliance  with  such 
procedures. 

Retention  of  Correspondence 

The  proposed  rule  change  will 
include  amendments  to  MSRB  Rules  G- 
8(a)(xx),  G-9(b){viii)  and  (xiv),  and  G- 
7(d)(i),  (ii),  and  (iii)  requiring  each 
dealer  to  preserve  correspondence  of 
miuiicipaJ  securities  representatives 
relating  to  the  municipal  securities 
activities  and  maintain  the  records  of 
written  supervisory  procedures, 
education  and  training  required  under 
Rule  G-27(c)  and  (d)  for  three  years.  The 
proposed  rule  change  also  requires  that 
the  names  of  the  persons  who  prepared 
and  reviewed  correspondence  must  be 
ascertainable  from  the  retained  records 
and  the  records  must  be  made  available, 
upon  request,  to  the  appropriate 
enforcement  agency  (i.e.,  NASD  or 
federal  bank  regulatory  agency). 

Draft  Notice-Guidelines  for  Supervision 
and  Review 

The  notice  to  dealers  will  provide 
guidance  on  how  to  implement  the 
proposed  rule  change.  In  particular,  the 
notice  states  that  in  adopting  review 
procedures  pursuant  to  Rule  G-27(d)(i), 
dealers  must: 

•  Specify,  in  writing,  the  dealer's  policies 
and  procedures  for  reviewing  different  types 
of  correspondence; 

•  Identify,  how  supervisory  reviews  will  be 
conducted  and  documented; 

•  Identify  what  types  of  correspondence 
will  be  pre-  or  post-reviewed; 

•  Identify  the  organizational  position(s) 
responsible  for  conducting  review  of  the 
different  types  of  correspondence; 
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•eaci 

ths 

I  wilh 

;  pub)  c 


•  revis  ons 


minimum  frequency  of  the 
type  of  correspondence; 
implementation  of  and 
the  dealer's  procedures  for 
correspondence;  and 
re-evaluate  the  effectiveness 
]  irocedures  for  reviewing 
pc  ndence  and  consider  any 


•  Specify  th( 
reviews  for 

•  Monitor 
compliance 
reviewing 

•  Perioidicali^ 
of  the  dealer's 
public  corres 
necessary 

The  notice  also  states  that  in 
conducting  reviews,  dealers  may  use 
reasonable  sainpling  techniques.  As  an 
example  of  appropriate  evidence  of 
review,  e-maift  related  to  the  dealer's 
municipal  securities  activities  may  be 
reviewed  elec  tronically  and  the 
evidence  of  n  iview  may  be  recorded 
electronically . 

In  developing  supervisory  procedures 
for  the  review  of  correspondence  with 
the  public  pursuant  to  Rule  G-27(d)(ii), 
the  notice  states  that  each  dealer  must 
consider  its  structure,  the  nature  and 
size  of  its  bus  iness,  other  pertinent 
characteristic  s,  and  the  appropriateness 
of  implement  ing  uniform  firm-wide 
procedures  oi  tailored  procedures  (i.e., 
by  specific  fu  action,  office/location, 
individual,  oi  group  of  persons). 

The  notice  also  provides  guidance  on 
adopting  revi  bw  procedures  pursuant  to 


Rule  G-27(d) 


ii),  and  states  that  dealers 


must,  at  a  nui  umum 


•  Specify 
municipal  securities 
recommendati 

•  Require 
each  municipa 
public  corresp(  md 
recommendations 

•  Consider 
disciplinary 

securities  representatives 
employees  (wi 
complaints  re| 
communicatio(is 

•  Consider 


t  ie( 


h 
g  irdi 


tie  I 
c  ed  I 


training  provi 
representative! 
as  their 

media  (althouih 
not  eliminate  qr  | 
supervisory 
training  or  lev 
communicatiohs 

In  additior 
supervisory 


•  Provide 
whether  recei 
form  from  the 
maintained: 

•  Describe 
content  of  di 
and 

•  Prohibit 
representaliv 
electronic  o 
unless  such  c 


procedures  for  reviewing 
representatives' 
1  ins  to  customers; 
su  pervisory  review  of  some  of 
securities  representative's 
ence,  including 
to  customers; 
complaint  and  overall 
history,  if  any,  of  municipal 
and  other 
particular  emphasis  on 
ing  written  or  oral 
with  clients);  and 
nature  and  extent  of 
municipal  securities 
and  other  employees,  as  well 
nee  in  using  communications 
a  dealer's  procedures  may 
provide  for  minimal 
reviews  based  on  an  employee's 
1  of  experience  in  using 
media). 

the  notice  provides  that 
i  nd  procedures  must  also: 

all  customer  complaints, 
via  e-mail  or  in  written 
ustomer,  are  kept  and 


that  I 


>ed  ' 


^y  dealer  standards  for  the 
ffvrent  types  of  correspondence; 

nlunicipal  securities 

e|'  and  other  employees'  use  of 

jpondence  to  the  public 
c^munications  are  subject  to 
supervisory  ar  d  review  procedures 
developed  by  he  dealer.  For  example,  the 
Board  would  ( xpect  dealers  to  prohibit 
correspondence  with  customers  from 


employees'  home  computers  or  through  third 
party  systems  unless  the  dealer  is  capable  of 
monitoring  such  communications. 

The  notice  also  states  that  the  method 
used  for  conducting  reviews  of 
incoming,  written  correspondence  to 
identify  customer  complaints  and  fimds 
may  vary  depending  on  the  dealer's 
office  structure.  Where  the  office 
structtu'e  permits  review  of  all 
correspondence,  dealers  should 
designate  a  municipal  securities 
representative  or  other  appropriate 
person  to  open  and  review 
correspondence  prior  to  use  or 
distribution  to  identify  customer 
complaints  and  funds.  The  designated 
person  must  not  be  supervised  or  under 
the  control  of  the  municipal  securities 
representative  whose  correspondence  is 
opened  and  reviewed.  Unregistered 
persons  who  have  received  sufficient 
training  to  enable  them  to  identify 
complaints  and  funds  would  be 
permitted  to  review  correspondence. 

Where  the  office  structure  does  not 
permit  the  review  of  correspondence ' ' 
prior  to  use  or  distribution,  appropriate 
procedures  that  could  be  adopted 
include  the  following: 

•  Forwarding  opened  incoming,  written 
correspondence  related  to  the  dealer's 
municipal  securities  activities  to  a  designated 
office,  or  supervising  branch  office,  for 
review  on  a  weekly  basis; 

•  Maintenance  of  a  separate  log  for  all 
checks  received  and  securities  products  sold, 
which  is  forwarded  to  the  supervising  branch 
office  on  a  weekly  basis; 

•  Communication  to  clients  that  they  can 
contact  the  dealer  directly  for  any  matter, 
including  the  filing  of  a  complaint,  and 
providing  them  with  an  address  and 
telephone  number  of  a  central  office  of  the 
dealer  for  this  purpose;  and 

•  Branch  examination  verification  that  the 
procedures  are  being  followed. 

2.  Statutory  Basis 

The  Board  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15B(b)(2){C)  '2  of  the  Act.  which 
requires,  in  pertinent  part,  that  the 
Board's  rules  shall: 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest. 


"  Amended  language  per  telephone  conservation 
between  Carolyn  Walsh.  Assistant  General  Counsel, 
MSRB.  and  Ira  L.  Brandriss,  the  Commission, 
February  3.  2000. 

'^  15  U.S.C.  78o-4(bM2)(c). 


In  particiilar,  the  Board  believes  that 
the  proposed  rule  change  is  consistent 
with  the  Act  in  allowing  dealers  to  use 
new  technology,  such  as  e-mail  and  the 
Internet,  while  still  providing  for 
appropriate  supervision  and  review.  In 
addition,  the  proposed  rule  change  will 
make  the  Board's  rules  on  supervision 
and  record  retention  substantially 
similar  to  the  NASD  rules.  The  Board 
believes  that  such  similar  rules  by  the 
self-regulatory  organizations  should 
facilitate  dealer  compliance  with  these 
requirements. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  the  furtherance  of  the 
Act's  purposes  because  it  would  apply 
equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Board  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
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those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Board.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-00-01  and  should  be 
submitted  by  March  2,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '  ^ 

Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

[PR  Doc.  00-3038  Filed  2-9-00;  8:45amJ 
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February  3,  2000. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  15, 
1999,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  III  below,  which  Items  have 
been  prepared  by  the  Exchange.  On 
December  13,  1999,  the  NYSE  filed 
Amendment  No.  1  to  the  proposed  rule 
change  with  the  Commission.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  as  amended  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  existing  rules  governing 
error  accounts  (Rule  134)  and  a  new  rule 
regarding  Floor  member  account 
disclosure  (Rule  407A). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  a  series  of 
initiatives  to  strengthen  the  regulation 
of  activities  of  members  on  the  Floor. 
The  initiatives  proposed  herein  consist 
of  amendments  to  existing  rules 
governing  error  accoimts  and  a  new  rule 
regarding  Floor  member  account 
disclosure.'* 

Error  Accounts.  The  Exchange  is 
proposing  to  revise  NYSE  Rule  134(d)  to 
require  that  each  member  maintain  an 
error  account.  Under  the  proposed  rule 
change,  if  a  member  does  not  maintain 
an  error  account,  he  or  she  will  not  be 
permitted  to  transact  business  on  the 
Floor.  Only  one  error  account  will  be 
permitted  for  each  member.  The  error 
account  may  be  maintained  in  the 
member's  name  or  in  the  name  of  his  or 
her  member  organization,  or  the 
member  may  participate  in  an  error 
accoimt  established  for  a  group  of 
members. 

At  present  there  is  no  requirement 
that  a  member  maintain  an  error 
account.  The  Exchange  believes  that  the 
amendment  to  Rule  134  will  enhance  its 
ability  to  monitor  and  detect  potential 
abuses  such  as  on-Floor  trading  by 
members.  Error  account  transaction 
information  will  be  localized  to  one 
place  for  each  member,  and  not 
scattered  among  several  accounts 
which,  at  present,  could  be  held  in  the 
name  of  another  member  or  member 
organization. 

Housing  Error  Accounts.  The 
proposed  nde  change,  as  amended. 


"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
'  The  substance  of  Amendment  No.  1  is 
incorporated  into  this  notice. 


*  See  Exchange  Act  Release  No.  41706  (August  4. 
1999),  64  FR  44069  (August  12,  1999)  (File  No.  SR- 
NYSE-98-25)  relating  to  proposed  adoption  by  the 
NYSE  of  new  provisions  for  recording  the  details 
of  an  order  in  an  electronic  system  prior  to 
representing  or  executing  an  order  on  the  Floor.  The 
two  rule  changes  proposed  in  this  filing  replace  the 
equivalent  proposals  that  were  deleted  by 
amendment  from  SR-NYSE-98-25.  See  note  4,  id. 


would  require  that  a  member's  error 
accoimt  be  maintained  at  a  broker  or 
deder  registered  in  accordance  with 
Section  15(b) »  of  the  Act.  The  Exchange 
believes  that  this  provision  would 
enable  it  to  use  its  oversight  authority  to 
review  error  records  for  the  brokers  or 
dealers  which  are  members  or  member 
organizations  of  the  Exchange.  If  the 
error  accoimt  is  maintained  at  a  non- 
member  broker  or  dealer,  the  Exchange 
represents  that  it  will  work  through  the 
Intermarket  Siuveillance  Group  ("ISG") 
to  obtain  information  on  errors.  "The 
Exchange  believes  this  requirement  is 
necessary  to  enable  review  of  situations 
involving  errors  in  an  expedited 
fashion. 

Error  Transaction  Procedures.  The 
proposed  rule  change  would  require 
that  if  a  member  or  member 
organization  acquires  or  assumes  a 
security  position  resulting  from  an  error 
transaction,  or  initiates  a  transaction  to 
offset  an  error  transaction,  such 
transaction  must  be  recorded  and 
cleared  in  the  member's  or  his  or  her 
member  organization's  error  accoimt,  or 
in  an  error  account  established  for  a 
group  of  members. 

This  would  include  situations  where 
the  execution  was  wrong  [e.g.,  wrong 
side  of  the  market,  wrong  stock)  and 
where  the  member  "missed  the  market" 
by  failing  to  execute  the  order  in  the 
prevailing  market.  If  the  error  can  be 
corrected  at  a  better  price  at  the  time  the 
error  is  discovered,  the  better  price  must 
be  offered  to  the  customer.  If  the 
customer  refuses  the  superior  execution, 
a  record  of  this  must  be  maintained  by 
the  member. 

Alternatively,  a  customer  could 
accept  the  error,  in  which  case  the 
transaction  would  be  placed  in  the 
customer's  account.  An  error  transaction 
could  also  be  accepted  by  the  specialist 
in  the  security  into  his  or  her 
organization's  account  as  a  trade  "on 
account  of  error." 

When  a  customer  accepts  an  error 
transaction,  a  monetary  settlement  (a 
"difference  check")  may  be  made  by  the 
member  or  member  organization.  If  the 
difi'erence  check  is  for  more  than  $500, 
the  member  or  member  organization 
involved  would  be  required  under  the 
proposal  to  maintain  records  detailing 
the  transaction.  In  some  instances,  a 
customer  may  accept  an  error,  but  not 
wish  to  receive  a  difference  check  for 
bookkeeping  or  other  reasons.  The 
member  or  member  organization 
involved  would  be  required  to  maintain 
records  in  these  situations,  as  well. 

The  proposal  further  prescribes  the 
way  a  member  would  be  required  to 


=  15  U.S.C.  78o(b). 
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handle  an  err(  ir  that  is  not  accepted  by 
a  customer.  V\  here  the  member  is 
representing  a  n  order  that  cannot  be 
executed  purs  uant  to  its  term,**  the 
member  would  be  required  to  issue  an 
execution  rep  )rt  covering  the 
customer's  on  ler  at  the  missed  market 
price  from  his  or  her  error  account,  the 
member  orgai  ization's  error  account  or 
the  specialist'  3  account  if  the  specialist 
agreed  to  take  in  the  error.  The  member 
would  be  pen  tiitted  to  confirm  such 
report  as  an  E  (change  transaction  as 
long  as  the  pc  sition  in  the  error  account 
or  specialist's  account  is  liquidated. 

Tne  Exchange  stipulates  that  if  the 
order  can  be  e  xecuted  on  its  original 
terms  or  on  b«  tter  terms,  the  member  or 
member  orgai  ization  is  expected  to 
execute  the  older  pursuant  to  its  terms, 
as  would  typi  ;ally  be  the  case  with  a 
"not  held"  or  ler.  A  member 
representing  <  "not  held"  order  is  not 
permitted  to  '  miss  the  market."  and 
must  execute  the  order  pursuant  to  its 
terms.  The  mdmber  would  not  be 
permitted  to  s  imply  issue  a  report  out  of 
his  or  her  errt  r  account. 

Recordkeef  ing.  The  proposed  rule 
change  woulc  require  the  member  of  his 
or  her  memb*  r  organization  to  maintain 
records  with  i  espect  to  all  errors.  These 
records  wouh  I  include  the  audit  trail 
data  elements  prescribed  in  NYSE  Rule 
132,  as  well  as  the  nature  and  amount 
of  error,  how  he  member  resolved  the 
error  with  the  member  or  member 
organization,  including  a  specialist, 
which  clearec  the  error  trade  on  the 
member's  be!  alf,  and  the  aggregate 
amount  of  lia  )ility  that  the  member  has 
incurred  and  nas  outstanding  as  of  the 
time  the  erron  is  recorded.  The  Exchange 
could  also  require  that  additional  data 
elements  be  r  jcorded  in  circumstances 
where  the  Exi  :hange  believe  that  such 
additional  inl  ormation  is  necessary  for 
all  error  transactions,  or  in  particular 
situations.  Tl  e  Exchange  believes  that 
the  recordkee  ping  requirement  would 
enable  the  Ex  change  to  review  and 
analyze  error  transactions  on  a  current 
and  consistei  t  basis. 

Profitable  i  'rrors.  The  Proposal  would 
also  establish  reporting  requirements 
with  respect  o  certain  "profitable" 
errors.  These  are  errors  which  can  be 
liquidated  at  i  price  that  is  favorable  to 
the  position  <  cquired  in  the  member  or 
member  organization's  error  account. 
Under  the  proposal,  every  member  not 
associated  w:  tb  a  member  organization 
and  every  mt  mber  associated  with  a 
member  orga  lization  that  derives  at 


^  An  example 
to  buy  with  a 
pursuant  to  its 
market  and  the 


<  f  such  an  order  is  a  "held"  order 
liti  it  of  20.  which  cannot  be  executed 
te  rms  if  the  member  missed  the 
siock  is  now  trading  above  20. 


least  75%  of  its  revenue  from  floor 
brokerage  would  be  required  to  report  to 
the  Exchange  error  transactions  that 
result  in  a  profit  of  more  than  $500  for 
any  transaction  or  more  than  $3,000  in 
any  calendar  week.  The  Exchange 
believes  this  will  enable  it  to  quickly 
review  these  situations  for  possible 
violations  of  Floor  Trading  rules  or 
procedures. 

The  Exchange  notes  that  all  members 
and  member  organizations  would  be 
required  under  the  proposal  to  maintain 
details  of  all  errors,  profitable  or  not. 
For  members  and  member  organizations 
that  do  not  act  primarily  as  a  Floor 
broker,  these  records  would  be  reviewed 
in  connection  with  the  normal  oversight 
activities  of  the  Exchange. 

Reports  of  Closed  Error  Accounts.  The 
proposed  rule  change  would  also 
require  each  clearing  member 
organization  to  report  to  the  Exchange 
whenever  it  ceases  to  carry  an  error 
account.  The  notice  would  be  requried 
in  writing  immediately,  but  no  later 
than  the  opening  of  the  Exchange  on  the 
following  business  day. 

Member  Account  Disclosure. 
Proposed  new  Rule  407A  would  provide 
the  Exchange  with  information  on 
accounts  of  members.  The  provision 
would  require  a  member  to  report  to  the 
Exchange  any  securities  account  in 
which  the  member  has  a  direct  or 
indirect  financial  interest  or  over  which 
the  member  has  discretionary  authority. 
This  would  include  any  account  at  a 
non-member  broker-dealer,  investment 
adviser,  bank  or  other  financial 
institution.  In  addition,  the  member 
would  be  required  to  notify  the  financial 
institution  that  carries  or  services  his  or 
her  account  or  an  account  over  which 
the  member  has  discretionary  authority 
that  he  or  she  is  a  member  of  the 
Exchange. 

I*iut:hases  of  securities  of  a  publicly- 
traded  registered  investment  company 
directly  from  the  issuer  or  principal 
imderwriter  would  not  be  considered  a 
reportable  securities  accoimt.  However, 
interests  in  a  non-publicly-traded 
investment  vehicle,  including  hedge 
funds,  would  be  reportable. 

The  Exchange  believes  that  these 
reporting  requirements  would  provide  it 
with  current  information  on  where 
members  carry  securities  accounts  and 
enhance  its  ability  to  investigate  quickly 
the  trading  of  securities  by  members  of 
the  Exchange. 

2.  Statutory  Basis 

The  Exchange  bases  the  proposed  rule 
change  on  Section  6(b)(5} ''  of  the  Act, 
which  requires  that  an  exchange  have 


'  15  U.S.C.  78f(b)(5). 


rules  that  are  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  Euid  the 
public  interest.  The  Exchange  believes 
that  the  proposed  rule  change  will  help 
accomplish  these  ends  by  strengthening 
the  Exchange's  ability  to  siuveil  the 
Floor  activities  of  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  EfiTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  tbis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  v»rritten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
commiuiications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
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the  Conunission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-NYSE-99-25  and  should  be 
submitted  by  March  2,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-3035  Filed  2-9-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42384;  File  No.  SR-PCX- 
99-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Amending 
Its  Disciplinary  Procedures 

February  3,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("ACT")  1  and  Rule  19b-^  thereunder. 2 
notice  is  hereby  given  that  on  April  2, 
1999,  the  Pacific  Exchange,  Inc,  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Conmiission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  by  the  PCX.  On  June  25,  1999, 
the  PCX  filed  with  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  January  18,  2000,  the  PCX 
filed  with  the  Commission  Amendment 
No.  2  to  the  proposed  rule  change."  On 
January  19,  2000,  the  PCX  filed  with  the 
Commission  Amendment  No.  3  to  the 
proposed  nde  change.  ^  The  Commission 


''17CFR200.3-3(a)(12). 

'  15  U.S.C.  78sfb)(l). 

2  17CFR240.19b-4. 

'  See  letter  from  Michael  D.  Pierson.  Director. 
Regulatory  Policy,  PCX,  to  Michael  A.  Walinskas. 
Associate  Director,  Division  of  Market  Regulation, 
Commission,  dated  June  24,  1999  ("Amendment 
No.  1").  In  Amendment  No.  1,  the  Exchange 
withdrew  proposed  PCX  Rule  10.8,  Hearing  Panels. 
and  renumbered  two  of  the  proposed  rules. 

■*  See  letter  from  Michael  D.  Pierson,  Director. 
Regulatory  Policy,  PCX,  to  Jennifer  Colihan. 
Attorney.  Division  of  Market  Regulation, 
Commission,  dated  January  7,  2000  C'Amendment 
No.  2").  In  Amendment  No.  2.  the  Exchange 
proposed  to  delete  PCX  Rule  10.4(f)  among  other 
things. 

5  See  letter  from  Michael  D.  Pierson,  Director. 
Regulatory  Policy,  PCX,  to  Kelly  Riley,  Attorney, 
Division  of  Market  Regulation,  Commission,  dated 
January  14,  2000  ("Amendment  No.  3").  In 
Amendment  No.  3,  the  Exchange  proposed  to  make 
minor  word  change  and  change  the  heading  for 
proposed  Rule  10.4(c)  from  "Summary 
Proceedings"  to  "Summary  Determinations"  among 
other  things. 


is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  amend  its 
rules  on  disciplinary  proceedings  at  the 
Exchange,**  and  in  particular,  to  add 
new  rules  to  codify  the  independent 
function  of  PCX  Regulatory  Staff;  to 
clarify  what  communications  are 
improper  in  the  context  of  pending 
investigations  or  disciplinary 
proceedings;  to  provide  PCX  Regulatory 
Staff  with  the  ability  to  issue  formal 
complaints  for  the  alleged  violation  of 
Exchange  rules;  to  permit  qualified 
persons  who  eire  not  members  to  serve 
on  hearing  panels;  and  otherwise  to 
codify  procedures  relating  to  hearing 
panelists'  conflicts  of  interest.  Below  is 
the  text  of  the  proposed  .rule  change. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  [brackets]. 
***** 

Rule  10 

Disciplinary  Jurisdiction  and  Appeals 

116061     Disciplinary  Jurisidiction 

Rule  10.1 — No  change. 

116067    Investigations  and  Regulatory 
Cooperation 

Rule  10.2(a).  The  Exchange 
Regulatory  Staff  will  function 
independently  of  the  commercial 
interests  of  the  Exchange  members  and 
will  have  the  sole  discretion  to 
investigate,  and  will  [shall]  investigate, 
possible  violations  within  the 
disciplinary  jurisdiction  of  the 
Exchange,  [upon  order  of  the  Board  of 
Governors,  the  Executive  Committee, 
the  Ethics  and  Business  Conduct 
Committee,  or  the  Floor  Trading 
Committees  or  upon  receipt  of  a 
complaint  alleging  such  violations  filed 
by  a  member  or  by  any  other  person.] 
No  member  of  the  Board  of  Governors 
or  the  Executive  Committee  or  non- 
Regulatory  Staff  may  interfere  with  or 
attempt  to  influence  the  process  or 
resolution  of  any  pending  investigation 
or  disciplinary  proceeding.  [All  such 
complaints  should  specify  in  reasonable 
detail  the  facts  constituting  the 
violation,  including  the  specific 
statutes,  Exchange  Constitutional 
provisions.  Rules,  commentaries, 
resolutions,  policies  or  procedures 
allegedly  violated.  A  member  or  person 


"  The  Commission  notes  that  the  Exchange  has 
proposed  a  similar  disciplinary  structure  and 
procedures  for  the  Pacific  Equities,  Inc.  See 
Exchange  Act  Release  No.  4217.8  (Nov.  24,  1999)  64 
FR  68136  (Dec.  6.  1999)  (File  No.  SR-PCX-99-39). 


associated  with  a  member  is  entitled  to 
be  represented  by  counsel  during  any 
Exchange  investigation. 

fb)  No  member  or  person  associated 
with  a  member  shall  impede  or  delay  an 
Exchange  investigation  with  respect  to 
possible  violations  within  the 
disciplinary  jurisdiction  of  the 
Exchange  nor  refuse  to  furnish 
testimony,  documentary  materials  or 
other  information  requested  by  the 
Exchange  during  the  course  of  its 
investigation.  Failure  to  furnish  such 
testimony,  documentary  materials  or 
other  information  requested  by  the 
Exchange  pursuant  to  this  Rule  on  the 
date  or  within  the  time  period  required 
by  the  Exchange  shall  be  considered  » 
obstructive  of  an  Exchange  inquiry  or 
investigation  and  subject  to  formal 
disciplinary  action.] 

(b)  Any  person,  any  Exchange 
committee,  the  Board  of  Governors  or 
the  Executive  Committee  may  submit  for 
investigation  a  complaint  alleging 
possible  violations.  Each  complaint 
must  specify  in  reasonable  detail  the 
facts  constituting  the  violation  and  any 
specific  federal  statute,  rule,  regulation 
or  Exchange  constitutional  provision, 
rule,  commentary,  resolution,  policy  or 
procedure  allegedly  violated. 

[(c)  A  member  or  member 
organization  shall  submit  such  trade 
data  elements  specified  in  Commentary 
.01  below  in  such  automated  format  as 
may  be  prescribed  by  the  Exchange  fi"om 
time  to  time,  in  regard  to  such 
transaction  or  transactions  as  may  be  the 
subject  of  a  particular  request  for 
information  made  by  the  Exchange. 
Failure  to  submit  such  data  in  the 
required  format  shall  be  considered 
obstructive  of  an  Exchange  inquiry  or 
investigation  and  subject  to  formal 
disciplinary  action.] 

(c)  A  member,  member  organization 
or  associated  person  is  entitled  to  be 
represented  by  counsel  during  any 
Exchange  investigation. 

((b)]  (d)  No  member,  member 
organization,  [or  person  associated  with 
a  member)  associated  person  or  other 
person  or  entity  over  whom  the 
Exchange  has  jurisdiction  pursuant  to 
Rule  10.1(bj  may  [shall]  impede  or  delay 
an  Exchange  investigation  with  respect 
to  possible  violations  within  the 
disciplinary  jurisdiction  of  the  • 

Exchange  nor  refuse  to  furnish 
testimony,  documentary  materials  or 
other  information  requested  by  the 
Exchange  during  the  course  of  its 
investigation.  Failure  to  furnish  such 
testimony,  documentary  materials  or 
other  information  requested  by  the 
Exchange  pursuant  to  this  Rule  on  the 
date  or  within  the  time  period  required 
by  the  Exchange  [shall]  will  be 
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considered  o  istructive  of  an  Exchange 
inquiry  or  investigation  and  subject  to 
formal  disciplinary  action. 

((c))  (e)  A  Miember  or  member 
organization  [shall]  must  submit  such 
trade  data  elements  specified  in 
Commentary!  .01  below  in  such 
automated  format  as  may  be  prescribed 
by  the  Exchange  from  time  to  time,  in 
regard  to  sucp  transaction  or 
transactions  ks  may  be  the  subject  of  a 
particular  request  for  information  made 
by  the  Excha  tige.  Failure  to  submit  such 
data  in  the  r«  quired  format  [shall]  will 
be  considered  obstructive  of  an 
Exchange  inquiry  or  investigation  and 
subject  to  for  nal  disciplinary  action. 

Commentary  ■ 

.01 — No  cli  ange. 

[Regulatory  Cooperation] 

[(d)]  (f)  Nojmember,  member 
organization,]  associated  person  (person 
associated  with  a  member  or  member 
organization!,  or  other  person  or  entity 
over  whom  the  Exchange  has 
jurisdiction  pursuant  to  Rule  10.1(b), 
[shall]  may  refuse  to  appear  and  testify 
before  another  exchange  br  self- 
regulatory  organization  in  connection 
with  a  regulatory  investigation, 
examination,!  o'"  disciplinary  proceeding 
or  refuse  to  ftmish  documentary 
materials  or  other  information  or 
otherwise  impede  or  delay  such 
investigation^  examination  or 
disciplinary  proceeding  if  the  Exchange 
requests  such  information  or  testimony 
in  connectioa  with  any  inquiry  resulting 
from  an  agreement  entered  into  by  the 
Exchange  pursuant  to  Rule  14.1  The 
requirements  of  this  Rule  [10.2(d)] 
10.2(f]  (shalll  ivi77  apply  regardless  of 
whether  the  Exchange  has  initiated  an 
investigationipursuant  to  Rule  10.2(a)  or 
a  disciplinart  proceeding  pursuant  to 
Rule  [10.3]  7' >.5. 

Commentary 

.01     The  t(irms  "exchange"  and  "self- 
regulatory  organization,"  as  used  in 
Rule  [I0.2(d)r  10.2(f).  [shall]  will 
include,  but  ire  not  limited  to,  any 
member  or  affiliate  member  of  the 
Intermarket  J  urveillance  Group. 

.02     Any  |  erson  or  entity  required  to 
furnish  infor  nation  or  testimony 
pursuant  to  I  ule  [10.2(d)]  10.2(f)  [shall] 
will  be  afforc  ed  the  same  rights  and 
procedural  p  'otections  as  that  person  or 
have  if  the  Exchange  had 
equest  for  information  or 


entity  would 
initiated  the 
testimony. 

Ex  Parte  CoiiAiuHicatioHS 


10.3(a)  Prohibited  Communications. 
Unless  on  aq^uate  notice  and 


reasonable  opportunity  for  all  parties  to 
participate: 

(1)  No  person  who  is  a  subject  of  a 
pending  Exchange  investigation 
("Subject")  or  a  Respondent  in  a 
pending  disciplinary  proceeding,  or 
counsel  for  or  a  representative  of  the 
Subject  or  the  Respondent,  with 
knowledge  of  a  pending  Exchange 
invesgitation  or  disciplinary  proceeding, 
may  make  or  knowlingly  cause  to  be 
made  an  ex  parte  communication,  as 
defined  below,  relevant  to  the  facts  or 
allegations  of  the  investigation  or  the 
disciplinary  proceeding  to:  (a)  a  member 
of  the  Board  of  Governors;  (b)  a  member 
of  the  Executive  Committee;  (c)  a  person 
who  advises  the  Board  of  Governors  or 
the  Executive  Committee;  (d)  any 
member  or  Exchange  Regulatory  Staff 
that  is  not  participating  in  the 
resolution  of  the  investigation  or  the 
disciplinary  proceeding;  or  (e)  a  member 
of  a  Hearing  Panel  or  the  disciplinary 
committee  with  jurisdiction  over  the 
investigation  or  disciplinary  proceeding. 

(2)  No  person  who  is  a  member  of  a 
Hearing  Panel  or  the  disciplinary 
committee  with  jurisdiction  over  an 
investigation  or  disciplinary  proceeding, 
with  knowledge  of  a  pending 
investigation  or  disciplinary  proceeding, 
may  make  or  knowingly  cause  to  be 
made  an  ex  parte  communication,  as 
defined  below,  relevant  to  the  facts  or 
allegations  of  the  investigation  or  the 
disciplinary  proceeding  to:  (a)  a  member 
of  the  Board  of  Governors;  (b)  a  member 
of  the  Executive  Committee:  (c)  a  person 
who  advises  the  Board  of  Governors  or 
the  Executive  Committee;  (d)  any 
member  of  Exchange  Regulatory  Staff; 
or  (e)  the  Subject  of  a  pending  Exchange 
investigation  or  a  Respondent  in  a 
pending  disciplinary  proceeding,  or 
counsel  for  or  a  representative  of  the 
Subject  or  the  Respondent. 

(3)  No  person  who  is  a  member  of  the 
Board  of  Governors  or  the  Executive 
Committee,  or  any  person  who  advises 
the  Board  of  Governors  or  the  Executive 
Committee,  with  knowledge  of  a 
pending  investigation  or  disciplinary 
proceeding,  may  knowingly  make  or 
cause  to  be  made  an  ex  parte 
communication,  as  defined  below, 
relevant  to  the  facts  or  allegations  of  the 
investigation  or  the  disciplinary 
proceeding  to:  (a)  any  member  of 
Exchange  Regulatory  Staff;  (b)  the 
Subject  of  a  pending  Exchange 
investigation  or  a  Respondent  in  a 
pending  disciplinary  proceeding,  or 
counsel  for  or  a  representative  of  the 
Subject  or  the  Respondent;  or  (c)  a 
member  of  a  Hearing  Panel  or  the 
disciplinary  committee  with  jurisdiction 
over  the  investigation  or  disciplinary 
proceeding. 


(b)  Disclosure  of  Prohibited 
Communications.  Any  person  who 
receives,  makes  or  knowingly  causes  to 
be  made  a  communication  prohibited  by 
this  Rule  must  promptly  submit  to 
Exchange  Regulatory  Staff  for  inclusion 
in  the  record  of  the  investigation  or 
disciplinary  proceeding: 

(1)  All  such  written  communications; 

(2)  Memoranda  stating  the  substance 
of  all  such  oral  communications;  and 

(3)  All  written  responses  and 
memoranda  stating  the  substance  of  any 
oral  responses  to  such  communications. 

(c)  Remedies.  Any  member,  member 
organization  or  associated  person  who 
made  or  knowingly  caused  to  be  made 
a  communication  prohibited  by 
subsection  (a)  will  be  subject  to 
disciplinary  action.  Furthermore,  an 
Exchange  disciplinary  committee,  to  the 
extent  consistent  with  the  interests  of 
justice,  may  issue  to  the  member, 
member  organization  or  associated 
person  responsible  for  the 
communication  or  who  benefited  from 
the  communication  an  order  to  show 
cause  why  the  claim,  defense  or  interest 
of  the  member,  member  organization  or 
associated  person  should  not  be 
adversely  affected  by  reason  of  such  ex 
parte  communication,  including  but  not 
limited  to  the  entry  of  an  adverse 
summary  decision.  All  parties  to  a 
disciplinary  proceeding  and  Exchange 
Regulatory  Staff  will  be  provided  with 
adequate  notice  and  a  reasonable 
opportunity  to  respond  to  any 
allegations  or  contentions  Contained  in 
the  prohibited  communication  and  any 
responses  will  be  included  in  the  record 
of  the  investigation  or  disciplinary 
proceeding. 

(d)  Permitted  Communications. 
Nothing  in  this  Rule  prohibits  the 
members  of  a  disciplinary  committee  or 
Exchange  Regulatory  Staff  from 
discussing  a  pending  investigation  or 
disciplinary  proceeding  at  a  meeting  of 
the  committee  in  connection  with:  (1) 
The  adjudication  of  the  investigation 
pursuant  to  the  Minor  Rule  Plan;  (2)  the 
determination  of  whether  to  impose 
informal  discipline;  (3)  the 
determination  of  whether  to  authorize  a 
complaint  or  take  no  further  action;  or 
(4)  the  determination  of  whether  to 
accept  an  offer  of  settlement. 
Commentary: 

.01     "Ex  parte  communication " 
means  an  oral  or  written 
communication  made  without  notice  to 
all  parties,  i.e..  Exchange  Regulatory 
Staff  and  the  Subjects  of  investigations 
or  Respondents  in  disciplinary 
proceedings.  A  written  communication 
is  ex  parte  unless  a  copy  has  been 
previously  or  simultaneously  delivered 
to  all  interested  parties.  An  oral 


Federal  Register /Vol.  65,  No.  28 /Thursday,  February  10,  2000 /Notices 


6677 


communication  is  ex  parte  unless  it  is 
made  in  the  presence  of  all  interested 
parties  except  those  who,  on  adequate 
prior  notice,  declined  to  be  present. 

.02    A  disciplinary  proceeding  will  be 
considered  to  be  pending  from  the  date 
that  a  Complaint  has  been  issued 
pursuant  to  Rule  10.5  until  the 
proceeding,  including  any  appeals, 
becomes  final. 

^6073    Complaints  [and  Answers] 

[Rule  10.4]  (Note— Rule  10.4  has  been 
renumbered  as  Rule  10.5) 

Rule  l'i0.3]10.4(a)  [Whenever  it  shall 
appear  to  the  Board  of  Governors,  the 
Executive  Conunittee,  or  any  standing 
conunittee  designated  by  the  Board  of 
Governors  to  review  disciplinary 
proceedings  that]  Any  standing 
committee  designated  by  the  Board  of 
Governors  to  review  disciplinary 
proceedings,  and  Exchange  Regulatory 
Staff  designated  by  the  Exchange,  has 
the  authority  to  determine  whether  \heTe 
is  probable  cause  for  finding  that  a 
violation  within  the  disciplinary 
jurisdiction  of  the  Exchange  has 
occurred  and  that  further  proceedings 
are  warranted [,  the],  //the  Exchange 
("the  Complainant")  determines  that 
further  proceedings  are  warranted,  then 
the  Exchange  [shall]  will  initiate  a 
formal  disciplinary  action  by  preparing 
a  statement  of  charges  ("the 
Complaint")  against  [the]  any  [person 
or]  member,  member  organization  or 
associated  person  alleged  to  have 
committed  a  violation  ("the 
Respondent")  specifying  the  acts  in 
which  the  Respondent  is  [charged] 
alleged  to  have  engaged  in,  or  which  the 
Respondent  is  alleged  to  have  omitted, 
and  [setting  forth)  alleging  the  specific 
provisions  of  the  Securities  Exchange 
Act  of  1934,  as  amended,  rules  and 
regulations  promulgated  thereunder. 
Exchange  constitutional  provisions, 
rules,  conunentaries,  resolutions, 
policies  or  procedures,  of  which  such 
acts  or  omissions  are  alleged  to  be  in 
violation. 

(b)  At  any  time  prior  to  service  of  the 
written  answer  to  the  Complaint,  the 
Complaint  may  be  amended  to  allege 
new  matters  of  fact  or  law.  After  service 
of  the  written  answer,  the  hearing  panel 
may  allow  amendment  of  the  Complaint 
upon  submission  of  a  written  motion  by 
the  Exchange  and  a  showing  of  good 
cause. 

The  Respondent  shall  have  fifteen 
business  days  after  service  of  the 
charges  to  file  a  written  answer  thereto. 
The  answer  shall  specifically  admit  or 
deny  each  allegation  contained  in  the 
charges,  and  the  Respondent  shall  be 
deemed  to  have  admitted  any  allegation 
not  specifically  denied.  The  answer  may 


also  contain  any  defense  which  the 
Respondent  wishes  to  submit  and  may 
be  accompanied  by  documents  in 
support  of  his  answer  or  defense.  In  the 
event  the  Respondent  fails  to  file  an 
answer,  the  charges  shall  be  considered 
to  be  admitted. 

The  time  period  to  file  any  answer 
may  be  extended  for  such  further 
periods  as  may  be  granted  by  the 
Exchange,  if  such  request  for  extension 
of  the  filing  period  is  received  by  the 
Exchange  within  five  business  days 
prior  to  the  date  on  which  the  answer 
is  due. 

Summary  Determinations 

(cj  [Rule  10.5)  Notwithstanding  the 
provisions  of  Rule  10.5,  the  disciplinary 
committee  with  jurisdiction  over  the 
proceeding  may  make  a  determination 
without  a  hearing  and  may  impose  a 
penalty  as  to  such  charges  which  the 
Respondent  has  admitted  or  has  failed 
to  answer  or  which  otherwise  do  not 
appear  to  be  in  dispute.  Notice  of  such 
summary  determination,  specifying  the 
violations  and  penalty,  shall  be  served 
upon  the  Respondent. 

Commentary: 

.01     The  term  "probable  cause" 
means  that  facts  and  circumstances 
establish  a  reasonable  likelihood  that 
the  person  committed  the  violation  in 
issue. 

Hearing 

[Rule  10.5]  (Note:  Rule  10.5  has  been 
renumbered  as  Rule  10.4(c)) 

[Rule  10.4]  i?u7e  i  0.5(a)  Upon 
Respondent's  filing  an  answer,  the 
Respondent  may  request  a  hearing.  An 
appropriate  Committee  of  the  Exchange 
("die  Hearing  Committee")  shall 
appoint  one  or  more  members  to  hear 
the  matter  ("the  Panel").  Parties  shall  be 
given  at  least  15  calendar  days  notice  of 
the  time  and  place  of  the  hearing  and  a 
statement  of  the  matters  to  be 
considered  therein. 

(b)  Prior  to  the  hearing,  the  Parties 
shall  be  notified  of  the  composition  of 
the  Panel.  Any  objection  to  the 
composition  of  the  Panel  must  be 
submitted  to  the  Hearing  Administrator 
within  five  business  days  of  receipt  of 
the  notification  regarding  the 
composition  of  the  Panel. 

(c)  At  least  five  business  days  prior  to 
the  hearing  the  parties  shall  submit  to 
the  Hearing  Administrator  a  list  of 
witnesses  and  any  documentary 
evidence  or  other  materials  to  be 
presented  at  the  hearing.  The  Hearing 
Administrator  shall  immediately  furnish 
such  list  of  witnesses,  documentary 
evidence  or  other  materials  to  the  other 
parties. 


(d)  At  the  hearing,  both  the 
Complainant  and  the  Respondent  shall 
be  entitled  to  be  heard  in  person  and  to 
present  any  relevant  matter.  Any 
witnesses,  testimony  or  evidence  offered 
by  the  Complainant  or  the  Respondent 
shall  be  subject  to  cross-examination  by 
the  other  party.  The  Panel  shall 
determine  all  questions  concerning  the 
admissibility  of  evidence  and  shall 
otherwise  regulate  the  conduct  of  the 
hearing.  Formal  rules  of  evidence  shall 
not  apply.  The  charges  shall  be 
presented  by  one  or  more 
representatives  of  the  Exchange,  who 
along  with  Respondent  and  any  other 
party,  may  present  evidence  and 
produce  witnesses  who  shall  testify 
under  oath  and  are  subject  to  being 
questioned  by  the  Panel  and  other 
parties.  The  Panel,  upon  its  ovm  motion 
or  the  motion  of  the  Complainant  or 
Respondent,  may  request  the  production 
of  documentary  materials  and 
witnesses.  No  member  or  person 
associated  with  a  member  shall  refuse  to 
furnish  relevant  testimony, 
documentary  materials  or  other 
information  requested  by  the  Panel 
during  the  course  of  the  hearing.  The 
Respondent  and  intervening  parties  are 
entitled  to  be  represented  by  counsel 
who  may  participate  fully  in  the 
hearing.  A  transcript  for  the  hearing 
shall  be  made  and  shall  become  part  of 
the  record. 

(e)  Any  person  not  otherwise  a  party 
may  intervene  as  a  party  to  the  hearing  ^ 
upon  demonstrating  to  the  satisfaction 
of  the  Panel  that  he  has  an  interest  in 
the  subject  of  the  hearing  and  that  the 
disposition  of  the  matter  may,  as  a 
practical  matter,  impair  or  impede  his 
ability  to  protect  that  interest.  Also,  the 
Panel  may  in  its  discretion  permit  a 
person  to  intervene  as  a  party  to  the 
hearing  when  the  person's  claim  or 
defense  and  the  main  action  have 
questions  of  law  or  fact  in  common.  Any 
person  wishing  to  intervene  as  a  party 
to  a  hearing  shall  file  with  the  Panel  a 
notice  requesting  the  right  to  intervene, 
stating  the  groimds  therefor,  and  setting 
forth  the  claim  or  defense  for  which 
intervention  is  sought.  The  Panel,  in 
exercising  its  discretion  concerning 
intervention,  shall  take  into 
consideration  whether  the  intervention 
will  unduly  delay  or  prejudice  the 
adjudication  of  the  rights  of  the  original 
parties. 

[(f)  Except  in  writing,  with  copies  to 
the  other  parties,  neither  the 
Complainant,  the  Respondent,  nor  any 
interested  party  may  discuss  with  the 
Panel  any  matter  concerning  the  facts  or 
allegations  in  the  complaint  unless  the 
other  parties  to  the  action  are  given 
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sufficient 
be  heard.] 
Rules  10 


notice  and  an  opportunity  to 
6-fl0.14 — No  change. 


II.  Self-RegulBtory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Bai  is  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  includec  statements  concerning  the 
purpose  of  an  d  basis  for  the  proposed 
rule  change  a  id  discussed  any 
comments  it  i  eceived  on  the  proposed 
rule  change. "  'he  text  of  these  statements 
may  be  exam  ned  at  the  places  specified 
in  Item  IV  bel  ow.  The  PCX  has  prepared 
siunmaries,  SKt  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  su(  h  statements 


>f\he 
Bas  is 


Self-Reguli  itory  Organization 's 
e  Purpose  of.  and 
for,  the  Proposed  Rule 


A. 

Statement  o, 
Statutory 
Change 

1.  Pxupose 

Independehce  of  Regulatory  Staff.  The 
Exchange  is  f  roposing  to  modify  PCX 
Rule  10.2  so  I  hat  it  will  include  new 
provisions  or  the  independence  of  PCX 
Regulatory  Si  aff  and  its  separation  from 
the  Exchange  s  commercial  interests. 
Specifically,  he  rule  is  being  modified 
to  state  that  the  Exchange's  Regulatory 
Staff  will  function  independently  of  the 
commercial  interests  of  the  Exchange 
members  andi  will  have  the  sole 
discretion  to  investigate,  and  will 
investigate,  p  3ssible  violations  within 
the  disciplini  ry  jurisdiction  of  the 
Exchange.  The  proposed  rule  further 
states  specific  ally  that  no  member  of  the 
Board  of  Govi  smors  or  the  Executive 
Committee  oi  non-Regulatory  Staff  may 
interfere  with  in  or  attempt  to  influence 
the  process  oi  resolution  of  any  pending 
investigation  or  disciplinary  proceeding. 

Investigatic  ns.  The  Exchange  is 
proposing  to  eorganize  the  provisions 
on  Exchange  nvestigations  and  to  make 
various  techn  ical  and  housekeeping 
changes  to  ths  text  of  PCX  Rule  10.2, 
which  will  n(  iw  cover  both  Exchange 
investigation  i  and  regulatory 
cooperation.^ 

Ex  Parte  C6mmunications.  The 
Exchange  is  f  roposing  to  adopt  new 
PCX  Rule  10. }  to  codify  specific 
provisions  on  ex  parte 
communicati  jns."  This  rule  change 
codifies  what  communications 
regarding  per  ding  investigations  and 


'  The  current 
cooperation  are 

•These 
from  the  NASD 
("NASD  Code  of 
Communication! 


p  -ovisions  on  regulatory 
forth  in  PCX  Rule  l6.2(d). 
provisibns  were,  in  large  part,  adapted 
N  lanual — Code  of  Procedure 
'roc.")  Rule  9143,  Ex  Parte 


disciplinary  proceedings  are  improper. 
The  Exchange  believes  that  this  rule 
change  will  serve  to  assure  that  the 
integrity  and  independence  of  the 
Exchange's  regulatory  function  will  be 
protected. 

More  specifically,  proposed  Exchange 
Rule  10.3(a)(1)  provides  that  unless  on 
adequate  notice  and  reasonable 
opportunity  for  all  parties  to  participate, 
no  person  who  is  a  subject  of  a  pending 
Exchange  investigation  ("Subject")  or  a 
Respondent  in  a  pending  disciplinary 
proceeding,  or  counsel  for  or  a 
representative  of  the  Subject  or  the 
Respondent,  with  knowledge  of  a 
pending  Exchange  investigation  or 
disciplinary  proceeding,  may  make  or 
knowingly  cause  to  be  made  an  ex  parte 
communication,  as  defined  below, 
relevant  to  the  facts  or  allegations  of  the 
investigation  or  the  disciplinary 
proceeding  to:  (a)  a  member  of  the  Board 
of  Governors;  (b)  a  member  of  the 
Executive  Committee;  (c)  a  person  who 
advises  the  Board  of  Governors  or  the 
Executive  Conunittee;  (d)  any  member 
of  Exchange  Regulatory  Staff  that  is  not 
participating  in  the  resolution  of  the 
investigation  or  the  disciplinary 
proceeding;  or  (e)  a  member  of  a  Hearing 
Panel  or  the  disciplinary  committee 
with  jurisdiction  over  the  investigation 
or  disciplinary  proceeding.^ 

Proposed  PCX  Rule  10.3(a)(2) 
provides  that  unless  on  adequate  notice 
and  reasonable  opportunity  for  all 
parties  to  participate,  no  person  who  is 
a  member  of  a  Hearing  Panel  or  the 
disciplinary  conunittee  with  jurisdiction 
over  an  investigation  or  disciplinary 
proceeding,  with  knowledge  of  a 
pending  investigation  or  disciplinary 
proceeding,  may  make  or  knowingly 
cause  to  be  made  an  ex  parte 
communication,  as  defined  below, 
relevant  to  the  facts  or  allegations  of  the 
investigation  or  the  disciplinary 
proceeding  to:  (a)  A  member  of  the 
Board  of  Governors;  (b)  a  member  of  the 
Executive  Committee;  (c)  a  person  who 
advises  the  Board  of  Governors  or  the 
Executive  Committee;  (d)  any  member 
of  Exchange  Regulatory  Staff;  or  (e)  the 
Subject  of  a  pending  Exchange 
investigation  or  a  Respondent  in  a 
pending  disciplinary  proceeding,  or 
counsel  for  or  a  representative  of  the 
Subject  or  the  Respondent.'" 

Proposed  Rule  10.3(a)(3)  provides  that 
unless  on  adequate  notice  and 
reasonable  opportunity  for  all  parties  to 
participate,  no  person  who  is  a  member 
of  the  Board  of  Governors  or  the 
Executive  Conunittee,  or  any  person 
who  advises  the  Board  of  Governors  or 


9C/.  NASD  Code  of  Proc.  Rule  9143(a)(1). 
">  Cf.  NASD  Code  of  Proc.  Rule  9143(a)(2). 


the  Executive  Committee,  with 
knowledge  of  a  pending  investigation  or 
disciplinary  proceeding,  may  knowingly 
make  or  cause  to  be  made  an  ex  parte 
communication,  as  defined  below, 
relevant  to  the  facts  or  allegations  of  the 
investigation  or  the  disciplineuy 
proceeding  to:  (a)  Any^jnember  of 
Exchemge  Regulatory  Staff;  (b)  the 
Subject  of  a  pending  Exchange 
investigation  or  a  Respondent  in  a 
pending  disciplinary  proceeding,  or 
counsel  for  or  a  representative  of  the 
Subject  or  the  Respondent;  or  (c)  a 
member  of  a  Hearing  Panel  or  the 
disciplinary  committee  with  jurisdiction 
over  the  investigation  or  disciplinary 
proceeding. ' ' 

With  respect  to  the  disclosure  of 
prohibited  commimications,  proposed 
PCX  Rule  10.3(b)  provides  that  any 
person  who  receives,  makes  or 
knowingly  causes  to  be  made  a 
communication  prohibited  by  this  Rule 
must  promptly  submit  to  Exchange 
Regulatory  Staff  for  inclusion  in  the 
record  of  the  investigation  or 
disciplinary  proceeding:  (1)  All  such 
written  communications;  (2) 
memoranda  stating  the  substance  of  all 
such  oral  communications;  and  (3)  all 
written  responses  and  memoranda 
stating  the  substance  of  any  oral 
responses  to  such  communications. '^ 

Proposed  Exchange  Rule  10.3(c)  sets 
forth  remedies  applicable  to  situations 
in  which  prohibited  communications 
have  been  made.  Specifically,  the  rule 
provides  that  any  member,  member 
organization  or  associated  person  who 
made  or  knowingly  caused  to  be  made 
a  communication  prohibited  by 
subsection  (a)  will  be  subject  to 
disciplinary  action.  The  rule  further 
provides  that  an  Exchemge  disciplinary 
committee,  to  the  extent  consistent  with 
the  interests  of  justice,  may  issue  to  the 
member  organization  or  associated 
person  responsible  for  the 
communication  or  who  benefited  from 
the  communication  an  order  to  show 
cause  why  the  claim,  defense  or  interest 
of  the  member,  member  organization  or 
associated  person  should  not  be 
adversely  affected  by  reason  of  such  ex 
parte  communication,  including  but  not 
limited  to  the  entry  of  an  adverse 
summary  decision.  The  rule  further 
provides  that  all  parties  to  a  disciplinary 
proceeding  and  Exchange  Regulatory 
Staff  will  be  provided  with  adequate 
notice  and  a  reasonable  opportunity  to 
respond  to  any  allegations  or 
contentions  contained  in  the  prohibited 
communication  and  any  responses  will 
be  included  in  the  record  of  the 


•>  C/.  NASD  Code  of  Proc.  Rule  9143(a)(l)-l(2) 
"  Cf.  NASD  Code  of  Proc.  Rule  9143(b). 
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investigation  or  disciplinary 
proceeding.'' 3 

Proposed  PCX  Rule  10.3(d)  clarifies 
that  nothing  in  the  rule  on  ex  parte 
conununications  prohibits  the  members 
of  a  disciplinary  committee  or  Exchange 
Regulatory  Staff  from  discussing  a 
pending  investigation  or  disciplinary 
proceeding  at  a  meeting  of  the 
committee  in  connection  with:  (1)  The 
adjudication  of  the  investigation 
pvusuant  to  the  Minor  Rule  Plan;  (2)  the 
determination  of  whether  to  impose 
informal  discipline;  (3)  the 
determination  of  whether  to  authorize  a 
complaint  or  take  no  further  action;  or 
(4)  the  determination  of  whether  to 
accept  an  offer  of  settlement. 

Proposed  Commentary  .01  to 
Exchange  Rule  10.3  defines  an  "ex  parte 
communication"  as  an  oral  or  written 
communication  made  without  notice  to 
all  parties,  i.e.,  Exchange  Regulatory 
Staff  and  the  Subjects  of  investigations 
or  Respondents  in  disciplinary 
proceedings.  The  Commentary  further 
states  that  a  wTitten  communication  is 
ex  parte  unless  a  copy  has  been 
previously  or  simultaneously  delivered 
to  all  interested  parties.  It  further 
provides  that  an  oral  communication  is 
ex  parte  unless  it  is  made  in  the 
presence  of  all  interested  parties  except 
those  who,  on  adequate  prior  notice, 
declined  to  be  present. '"♦ 

Finally,  proposed  Commentary  .02  to 
PCX  Rule  10.3  states  that  a  disciplinary 
proceeding  will  be  considered  to  be 
pending  from  the  date  that  a  Complaint 
has  been  issued  pursuant  to  Rule  10.5 
until  the  proceeding,  including  any 
appeals,  becomes  final.  This  provision 
will  serve  to  clarify  the  scope  of 
statements  prohibited  by  PCX  Rule 
10.3.*i5 

Complaints.  PCX  Rule  10.3,  which  the 
PCX  proposes  to  renumber  as  Rule  10.4, 
currently  provides  that  formal 
complaints  for  alleged  violations  of 
Exchange  rules  (and  other  provisions) 
may  be  authorized  by  the  PCX  Board  of 
Governors,  by  the  Executive  Committee 
of  the  Exchange,  or  by  any  standing 
committee  designated  by  the  Board  of 
Governors  to  review  disciplinary 
proceedings.  The  Exchange  is  proposing 
to  modify  that  provision  so  that  only 
Exchemge  Regulatory  Staff  designated  by 
the  Exchange  and  any  standing 
committee  designated  by  the  Board  of 


'3  Cf.  NASD  Code  of  Proc.  Rule  9143(c). 

•••  Cf.  Chicago  Board  Options  Exchange  CCBOE") 
Rule  17.4,  Interpretation  and  Policy  -01. 

'5  See,  e.g.,  proposed  PCX  Rule  10.3(a)(1)  ("No 
person  who  is  *   "   *  a  Respondent  in  a  pending 
disciplinary  proceeding,  may  make  •   *   *  and  ex 
parte  communication.  *   *   *"  (emphasis  added)). 
Cf.  CBOE  Rule  17.14,  Interpretation  and  Policy 
.01(1). 


Governors  to  review  disciplinary 
proceedings  has  the  authority  to 
determine  whether  there  is  probable 
cause  to  issue  a  formal  complaint,  i.e., 
probable  cause  for  finding  that  a 
violation  within  the  disciplinary 
jurisdiction  of  the  Exchange  has 
occurred  and  that  further  proceedings 
are  warranted.  The  PCX  also  proposes  to 
make  certain  technical  changes  to  the 
text  of  current  Exchange  Rule  10.3  for 
clarification  purposes,  e.g.,  changing  the 
term  "charged"  to  "alleged." 

With  regard  to  amending  outstanding 
Complaints,  proposed  PCX  Rule  10.4(b) 
provides  that  at  any  time  prior  to  service 
of  the  written  answer  to  the  Complaint, 
the  Complaint  may  be  amended  to 
allege  new  matters  of  fact  or  law.  It 
further  provides  that  after  service  of  the 
written  answer,  the  hearing  panel  may 
allow  amendment  of  the  Complaint 
upon  submission  of  a  written  motion  by 
the  Exchange  and  a  showing  of  good 
cause. 

Finally,  the  Exchange  is  proposing  to 
adopt  new  Commentary  .01  to  new  PCX 
Ride  10.4  to  provide  that  the  term 
"probable  cause"  means  that  facts  and 
circumstances  establish  a  reasonable 
likelihood  that  the  person  coinmitted 
the  violation  in  issue. 

Summary  Determinations.  The 
Exchange  proposes  to  renumber  PCX 
Rule  10.5  to  Rule  10.4(c). 

2.  Statutory  Basis 

The  PCX  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  "* 
of  the  Act,  in  general,  and  fiuthers  the 
objectives  of  Section  6(b)(5), '^  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest.  The  PCX  also  believes 
that  the  proposal  is  consistent  with 
Section  6(b)(6)  is  of  the  Act  in  that  it  is 
designed  to  assure  that  Exchange 
members  and  persons  associated  with 
Exchange  members  are  appropriately 
disciplined  for  violations  of  the  Act,  the 
rules  and  regulations  thereunder,  and 
the  rules  of  the  Exchange. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  (i)  as  the  Commission  may 
designate  up  to  90  days  of  such  date  if 
it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  which  the  self- 
regulatory  organization  consents,  the 
Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX. 

All  submissions  should  refer  to  File 
No.  SR-PCX-99-10  and  should  be 
submitted  by  March  2,  2000. 


"*  1.5  U.S.C.  78f(b). 
"15  U.S.C.  78f(b)(5). 
>»15  U.S.C.  7flf(b)(6). 
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Cominission,  by  the  Division  of 
Regula  ion.  pursuant  to  delegated 


For  the 
Market 
authority.'^ 

Margaret  H.  M  cFarland, 

Deputy  Secrete  ry. 

(PR  Doc.  0O-3(  87  Filed  2-9-00;  9:45  am) 

BNJJNQ  CODE  80  l(H)1-M 


SECURITIES 


AND  EXCHANGE 


COMMISSION 


[Release  No.  3f(-42386;  File  No.  SR-Phix- 

96-55]  I 

i 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.: 
Order  Approving  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  Relating  to  an 
Increase  In  Position  and  Exercise 
Limits  for  Certain  Broad-Based  index 
Options        I 

February  4,  20  10. 
I.  Introductic  n 

On  Decern!  ter  21.  1998  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "I  xchange")  submitted  to  the 
Securities  an  1  Exchange  Commission 
("SEC"  or  "C  ommission").  pursuant  to 
Section  19(bll)  of  the  Securities 
Exchange  Ac:  of  1934  ("Exchange  Act" 
or  "Act") '  ai  d  Rule  19b— 4  thereunder, - 
a  proposed  n  [le  change  to  increase 
broad-based  "market")  index  option 
position  and  exercise  limits  on  the 
Value  Line  Cimposite  Index  ("VLE"), 
the  US  Top  1 30  Index  ( "TPX").  and  the 
National  Over-the-Counter  Index 
("XOC").' 

The  propo!  ed  rule  change  was 
published  foi  comment  in  the  Federal 
Register  on  /  pril  2,  1999.'»  No 
conmients  wi  sre  received  on  the 
proposal.  On  November  10,  1999,  the 
Phlx  filed  an  amendment  to  the 
proposed  rul  5  change. ''•  This  order 


approves  the 


n.  Descriptiqn 

The  Phbc  i 
Rule  1001A( 
market  inde> 


">17CFR200 

■15U.S.C.  784b)( 

2  17CFR240 

'Position  liir 
of  option  contradt 
of  tlie  market  (I'.i 
puts  or  long  put 
or  written  by  an 
acting  in  concerl 

*  See  Exchangi 
1999).  64  FR  16C19. 

^  See  Letter  frc  m 
Sanow,  Comrais  ion 
("Amendment  tvfc. 


proposal,  as  amended. 


roposed  to  amend  Phlx 
)(i)-{ii)  by  increasing 
option  position  limits  on 


IO-3(a)(12). 

1). 

Mb-t. 

impose  a  ceiling  on  the  number 
s  in  each  class  on  the  same  side 
.  agf^regating  long  calls  and  short 
and  short  calls)  that  can  be  held 
nvestor  or  group  of  investors 

Act  Release  No.  41216  (March  26. 


(ohn  Dayton.  Phlx.  to  Nancy 

dated  November  9,  1999 
1"). 


the  VLE.  the  TPX,  and  the  XOC.s 
Specifically,  the  Phlx  proposed  to  triple 
the  ciurent  levels  of  25,000  contracts 
total  and  15,000  contracts  in  the  nearest 
expiration  month  for  the  VLE  and  the 
TPX  to  75,000  contracts  total  and  45,000 
contracts  in  the  nearest  expiration 
month.  The  Phlx  also  proposed  to  triple 
position  and  exercise  limits  for  the  XOC 
from  25.000  contracts  total  to  75.000 
contracts  total. 

Exchange  exercise  limits,^  which  are 
expressed  in  Phlx  Rule  1002A,  are 
established  by  reference  to  position 
limits,  such  that  any  increase  in 
position  limits  would  also  increase 
exercise  limits.  Accordingly,  the  Phlx 
proposed  to  increase  exercise  limits  to 
correspond  to  the  proposed  increases  in 
position  limits. 

m.  Discussion 

The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6  of  the  Act." 
Specifically,  the  Commission  believes 
that  the  proposed  rule  change  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

Position  limits  serve  as  a  regulatory 
tool  designed  to  address  potential 
manipulative  schemes  and  adverse 
market  impact  surrounding  the  use  of 
options.  In  the  past,  the  Commission  has 
stated  that: 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges  have 
had  rules  imposing  limits  on  the  aggregate 
number  of  options  contracts  that  a  member 
or  customer  could  hold  or  exercise.  These 
rules  are  intended  to  prevent  the 
establishment  of  options  positions  that  can 
be  used  or  might  create  incentives  to 


"  Position  limits  impose  a  ceiling  on  the  number 
of  option  contracts  in  each  class  on  the  same  side 
of  the  market  [i.e..  aggregating  long  calls  and  short 
puts  or  long  puts  and  short  calls)  that  can  be  held 
or  written  by  an  investor  or  group  of  investors 
acting  in  concert. 

~  Exercise  limits  prohibit  an  investor  or  group  of 
investors  acting  in  concert  from  exercising  more 
than  a  specified  number  of  puts  or  calls  in  a 
particular  class  within  five  consecutive  business 
days. 

*See  15  U.S.C.  78f(b).  In  approving  this  rule 
change,  the  Commission  notes  that  it  has 
considered  the  proposal's  impact  oil  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act  Id.  at  78c(f). 


manipulate  or  disrupt  the  underlying  market 
so  as  to  benefit  the  options  position.  In 
particular,  position  and  exercise  limits  are 
designed  to  minimize  the  potential  for  mini- 
manipulations  and  for  comers  or  squeezes  of 
the  underlying  market.  In  addition  such 
limits  serve  to  reduce  the  possibility  for 
disruption  of  the  options  market  itself, 
especially  in  illiquid  options  classes.^ 

In  general,  the  Commission  has  taken 
a  gradual,  evolutionary  approach  toward 
expansion  of  position  and  exercise 
limits .  * "  The  Commission  has  been 
careful  to  balance  two  competing 
concerns  when  considering  the 
appropriate  level  at  which  to  set  option 
position  and  exercise  limits.  The 
Commission  has  recognized  that  the 
limits  must  be  sufficient  to  prevent 
investors  from  disrupting  the  market  in 
the  component  securities  comprising 
the  indexes.  At  the  same  time,  the 
Commission  has  determined  that  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market-makers  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market." 

The  Commission  has  carefully 
considered  the  Phlx's  proposal.  At  the 
outset,  the  Commission  notes  that  it  still 
believes  that  the  fundamental  purposes 
of  position  and  exercise  limits  are  being 
served  by  their  existence.  Nevertheless, 
the  Commission  believes  that  the  Phlx's 
current  experience  with  the  trading  of 
market  index  options  ^  ^  make  it 


a  Exchange  Act  Release  Nos.  39489  (December  24, 
1997).  63  FR  276  (January  5,  1998)  (SR-CBOE-97- 
1 1 )  (order  approving  an  increase  in  OEX  position 
and  exercise  limits);  31330  (October  16,  1992).  57 
FR  48408  (October  23,  1992)  (SR-Amex-92-13) 
(order  approving  an  increase  in  Institutional  Index 
Options  position  and  exercise  limits). 

'"Position  and  exercise  limits  for  the  XOC  were 
raised  from  17.000  to  25.000  contracts  in  1996. 
Position  and  exercise  limits  for  the  VLE  were  raised 
from  approximately  13,000  contracts,  based  on  a 
position  limit  based  on  monetary  value,  to  25.000 
contracts  in  1988.  The  US  Top  100  Index  was 
created  with  limits  of  25,000  contracts  in  1995.  See 
Exchange  Act  Release  No.  36745  (January  19.  1996), 
61  FR  2561  (January  26,  1996)  (SR-Phlx-95-38) 
(establishing  XOC  position  and  exercise  limits): 
Exchange  Act  Release  No.  35591  (April  11,  1995). 
60  FR  19423  (April  18.  1995)  (SR-Phlx-95-07) 
(establishing  TPX  position  and  exercise  limits): 
Exchange  Act  Release  No.  25644  (May  3,  1988),  53 
FR  16829  (May  11,  1988)  (SR-Phlx-88-06) 
(establishing  VLE  position  and  exercise  limits).  See 
also  Exchange  Act  Release  Nos.  37676  (September 
13,  1996),  61  FR  49508  (September  20,  1996)  (order 
approving  SR-CBOE-96-01 ,  increasing  position 
limits  for  the  SPX  from  45.000  to  100,000 
contracts);  39789  (December  24,  1997),  63  FR  276 
(January  5. 1998)  (order  approving  SR-CBOE-97- 
11,  increasing  position  limits  for  the  OEX  from 
75,000  to  150,000  contracts).  See  also  infra  note  19. 

"  See  H.R.  Rep.  No.  IFC-3,  96th  Cong.,  1st  Sess. 
At  189-91  (Comm.  Print  1978). 

'^The  Phlx  has  been  trading  market  index 
options  sionce  1985.  See  Exchange  Act  Release  No. 
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permissible  to  inco'ease  position  and 
exercise  limits  for  certain  market  index 
options  while  still  ensuring  that  laige 
positions  in  such  index  options  will  not 
unduly  disrupt  the  options  or 
imderlying  cash  markets. 

The  Conunission  believes  that  an 
increase  in  position  and  exercise  limits 
for  certain  market  index  options  is 
appropriate  for  several  reasons.  The 
Commission  notes  first  that  the  proposal 
is  limited  to  options  on  three  market 
indexes,  the  VLE,  TPX  and  XOC.  The 
Commission  believes  that  the 
capitalization  of,  and  relatively  deep, 
liquid  markets  for,  the  underlying 
securities  contained  in  these  indexes 
significantly  reduces  concerns  regarding 
market  manipulation  or  disruption  in 
the  underlying  market.' *  Increasing 
position  and  exercise  limits  for  these 
index  options  may  also  bring  additional 
depth  and  liquidity,  in  terms  of  both 
volume  and  open  interest,  to  the 
affected  index  options  classes  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  options  or  the 
underlying  securities. 

Second,  increasing  position  and 
exercise  limits  for  these  specific  indexes 
should  better  serve  the  hedging  needs  of 
institutions  that  engage  in  trading 
strategies  different  fi-om  those  covered 
under  the  index  hedge  exemption  policy 
{e.g.  delta  hedges,  OTC  vs.  listed 
hedges). 

Third,  the  Commission  believes  that 
financial  requirements  imposed  by  Phbc 
and  by  the  Conunission  adequately 
address  concerns  that  a  Phlx  member  or 
its  customer  may  try  to  maintain  an 
inordinately  large  iinhedged  position  in 
a  market  index  option.  Current  margin 
and  risk-based  haircut  methodologies 
serve  to  limit  the  size  of  positions 
maintained  by  any  one  account  by 
increasing  the  margin  and/or  capital 
that  a  member  must  maintain  for  a  large 


22044  (May  17, 1985),  50  FR  21532  (May  24,  1985) 
(order  approving  SR-Phlx-84-28,  establishing  the 
XCX^  index  option). 

'3  VLE  is  an  equally  weighted,  arithmetically 
averaged  index  based  on  the  approximately  1,700 
listed  and  over-the-counter  stocks  followed  and 
published  by  Value  Line,  Inc.  in  the  Value  Line 
Investment  Survey.  As  of  September  29,  1999,  the 
total  market  capitalization  for  VLE  was  $14.5 
trillion.  Telephone  call  between  )phn  Dayton,  Phlx, 
and  Christine  Richardson.  Commission,  September 
30, 1999.  TPX  is  a  capitalization-weighted  index 
composed  of  the  100  most  highly  capitalized  U.S. 
corporations,  including  both  listed  and  Nasdaq 
National  Market  System  traded  securities.  As  of 
October  14, 1999,  the  total  market  capitalization  for 
TPX  was  $7.5  trillion.  XOC  is  capitalization- 
weighted  and  composed  of  the  common  stocks  of 
the  100  largest  capitalized  corporations  whose 
stocks  are  traded  over-the-counter.  As  of  October 
14,  1999,  the  total  market  capitalizaUon  for  XOC 
was  $2.2  trillion.  See  Phlx  website  at  http:// 
www.Phlx.com. 


position  held  by  itself  or  by  its 
customer.!*  Phlx  also  has  die  authority 
under  its  rules  to  impose  a  higher 
margin  requirement  upon  the  member 
or  member  organization  when  it 
determines  that  market  conditions  so 
warrant.  Monitoring  accoimts 
maintaining  large  positions  should 
provide  the  Exchange  with  the 
information  necessary  to  determine 
whether  to  impose  additional  margin 
and/or  whether  to  assess  capital  charges 
upon  a  member  organization  carrying 
the  account.  In  addition,  the 
Commission's  net  capital  rule.  Rule 
15c3-l  under  the  exchange  Act, 
imposes  a  capital  charge  on  members  to 
the  extent  of  any  margin  deficiency 
resulting  from  the  higher  margin 
requirement.  The  significant  increases 
in  unhedged  options  capital  charges 
resulting  from  the  September  1997 
adoption  of  risk-based  haircuts  and 
Phlx's  margin  requirements  applicable 
to  these  products  under  Exchange  rules 
serves  as  an  additional  form  of 
protection.!^  The  Commission  also 
notes  that  the  OCC  will  serve  as  the 
coimter-party  guarantor  in  every 
exchange-traded  transaction. 

Fourth,  the  Commission  notes  that  the 
index  options  and  other  types  of  index- 
based  derivatives  (e.g.,  forwards  and 
swaps)  are  not  subject  to  position  and 
exercise  limits  in  the  OTC  market.  The 
Commission  believes  that  increasing 
position  and  exercise  limits  for  the  VLE, 
TPX,  and  XOC  options  will  better  allow 
Phlx  to  compete  with  the  OTC  market. 

Fifth,  the  Commission  believes  that 
Phlx's  surveillance  procedures  will 
adequately  allow  it  to  detect  and  deter 
potential  trading  abuses  arising  from  the 
increased  position  and  exercise  limits 
for  VLE,  TPX  and  XOC  options.  The 
absence  of  any  discernible  manipulative 
problems  for  broad-based  index  options 
at  existing  levels  leads  the  Commission 
to  conclude  that  the  proposed  increases 
are  reasonable  and  that  they  can  be 
safely  implemented.  The  Commission 
believes  that  the  Phlx's  Sur\'eillance 
program  is  adequate  to  detect  and  deter 
violations  of  position  and  exercise 
limits,  as  well  as  to  detect  and  deter 
attempted  manipulation  and  other 
trading  abuses  through  the  use  of  such 


'*  Exchange  Act  Rule  15c3-l  requires  a  capital 
charge  equal  to  the  maximum  potential  loss  on  a 
broker-dealer's  aggregate  index  position  over  a  + 
( - )  10%  mai'ket  move.  Exchange  margin  rules 
require  margin  on  naked  index  options,  which  are 
in  or  at-the-money  equal  to  a  15%  move  in  the 
imderlying  index;  and  a  minimum  10%  charge  for 
naked  out-of-the  money  contracts.  At  an  index 
value  of  9,000  this  approximates  to  a  $1 35,000  to 
$90,000  requirement  per  each  unhedged  contract. 

"  See  Exchange  Act  Release  No.  38248  (February 
6,  1997),  62  FR  6474  (February  12,  1997)  Adopting 
Risk-Based  Haircuts):  and  Phlx  Rule  722  Margins. 


illegal  positions  by  market 
participants.  16  In  addition,  the  Phlx  has 
submitted  to  the  Commission  a  detailed 
description  of  enhanced  surveillance 
procedures  the  Exchange  will 
implement  in  order  to  monitor  accounts 
maintaining  large  positions.  The 
Commission  believes  that  Phlx's  new 
surveillance  procedixres  should  enable 
the  Exchange  to  assess  and  respond  to 
market  concerns  at  an  early  stage. 
Although  it  is  inappropriate  to  discuss 
the  details  of  Phlx's  enhanced 
surveillance  program,  the  Commission 
notes  that  these  enhanced  procedures 
were  critical  in  its  determination  to 
approve  the  proposed  rule  change.'^ 

Sixth,  the  Commission  believes  that 
the  enhanced  reporting  requirements 
should  allow  Phlx  to  detect  and  deter 
trading  abuses  arising  from  the 
elimination  of  position  and  exercise 
limits  for  VLE,  TPX.  or  XOC.  These 
reports  should  also  allow  Phlx  to 
monitor  large  positions  in  order  to 
identify  instances  of  potential  risk  and 
to  assess  additional  margin  and/or 
capital  charges,  if  deemed  necessary. 
Specifically,  Phlx  will  subject  VLE, 
TPX,  and  XOC  to  a  60,000  contract 
reporting  requirement.  Each  member  or 
member  organization  that  maintains  a 
position  on  the  same  side  of  the  market 
in  excess  of  these  contract  thresholds  for 
its  own  account  or  for  the  account  of  a 
customer  must  file  a  report  that 
includes,  but  is  not  limited  to,  data 
related  to  die  option  position,  whether 
such  position  is  hedged  and  if  so,  a 
description  of  the  hedge.  If  applicable, 
the  report  must  contain  information 
concerning  collateral  used  to  carry  th" 
position.  Exchange  Registered  Option 
Traders  would  be  exempt  from  this 
reporting  requirement.'" 

Seventh,  the  Commission  notes  that  it 
recently  approved  proposed  rule 
changes  from  the  Chicago  Board 
Options  Exchange  ("CBOE")  and  the 
American  Stock  Exchange  ("Amex"), 
which  were  even  less  restrictive  than 
the  Phlx's  current  proposal. 
Specifically,  those  proposed  rule 
changes  eliminated  position  and 
exercise  limits  on  a  pilct  basis  for 
certain  market  index  options  traded  on 


'^The  Commission  emphasizes  that  the  Phlx 
must  closely  monitor  compliance  with  position  and 
exercise  limits  and  impose  appropriate  sanctions 
for  failures  to  comply  with  the  Exchange's  position 
and  exercise  limit  rules. 

"Disclosure  of  specific  surveillance  procedures 
could  provide  market  participants  with  information 
that  could  aid  potential  attempts  at  avoiding 
regulatory  detection  of  inappropriate  trading 
activity. 

'■  See  Amendment  No.  1. 
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the  CBOE  and  Amex.'^  Although  Phlx's 
VLE,  TPX  an^  XOC  options  are  not 
identical  to  GBOE's  or  Amex's,  the 
Commission  jelieves  that,  given  its 
approval  of  these  proposed  rule 
changes,  the  'hlx's  proposed  increase  in 
position  and  exercise  limits  to  three 
times  their  c\  irrent  level  is  appropriate. 

Finally,  th<  <  Commission  believes  it 
appropriate  for  the  Exchange  to 
eliminate  language  contained  in  Phlx 
Rule  lOOlA  iid  IIOIA,  concerning  the 
Big  Cap  Indei  ("MKT")  since  MKT  is  no 
longer  tradedl  on  the  Exchange.  The 
Conunission  also  believes  it  is 
appropriate  for  the  Exchange  to  delete 
all  references  to  options  on  the  Super 
Cap  Index,  as  these  options  were 
delisted  fromj  the  Exchange  on 
September  29.  1999.2° 

The  Commission  finds  good  cause  to 
approve  Am^dment  No.  1  to  the 
proposed  rule  change  prior  to  the  30th 
day  after  the  date  of  publication  of 
notice  of  filing  thereof  in  the  Federal 
Register.  Amendment  No.  1  provides  for 
a  reporting  requirement  for  member 
firms  that  should  aid  the  Exchange  in 
monitoring  accounts  with  large 
positions  in  VLE,  TPX,  and  XCXI!. 
Amendment  No.  1  also  makes  certain 
minor  technical  changes.  Accordingly, 
the  Commission  finds  that,  consistent 
with  Section*  6(b)  and  19(b)(2)  of  the 
Act,  there  is  |  pod  cause  to  approve 
Amendment  ^o.  1  to  the  proposed  rule 
changes  on  a  i  accelerated  basis. 

rv.  Solicitati(  in  of  Comments 

Interested  ]  )ersons  are  invited  to 
submit  writtan  data,  views  and 
argiunents  ccnceming  Amendment  No. 
1,  including  whether  the  amendments 
are  consistent  with  the  Exchange  Act. 
Persons  maki  ng  written  submissions 
should  file  si  ( copies  thereof  with  the 
Secretary,  Se:urities  and  Exchange 
450  Fifth  Street,  N.W., 
,  t).C.  20549-0609.  Copies  of 


Commission, 
Washington, 
the  submission,  all  subsequent 


amendments 
with  respect 


all  written  statements 
o  the  proposed  rule 


change  that  a  re  filed  with  the 
Commission,  and  all  written 


>*S«eExchan^ 
(February  1 
(order  approving 
eliminating  posi  i 
year  pilot  basis 
Major  Market  Injex 
those  index  opti 
FR49n  (Februa^ 
No.  SR-CBOE-9 
exercise  limits  o 
500  Index,  the 
Industrial  Avera^( 
those  indexes). 

'°  See  Amenddient 
references  in  Phi  k 
(c);  1047A(a)(i).  ^) 
.01. 


(Sj.P 


Act  Release  Nos.  41011 
,  64  FR  6405  (February  9.  1999) 
File  No.  SR-Amex-9»-38, 
on  and  exercise  limits  on  a  two 
Institutional  index  Options  and 
Options  and  FLEX  options  on 
ns);  40969  (January  22. 1999),  64 
2.  1999)  (order  approving  File 
23.  eliminating  position  and 
two  year  pilot  basis  for  the  S&P 
100  Index,  and  the  Dow  Jones 
p  Index,  and  FLEX  options  on 


No.  1.  This  includes 
Rules  1079(d)(1),  1000A(b)(ll). 
,  (f)(iv);  and  1101 A  Commentary 


commtmications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  located  at  the  above  address. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-Phlx-98-55  and 
should  be  submitted  by  March  2,  2000. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^'  that  the 
proposed  rule  change  (SR-Phbc-98-55) 
be  approved,  as  eunended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^2 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  00-3088  Filed  2-9-00;  8:45  am] 
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Release  No.  1213;  File  No.  SR-Phlx-99-30] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  to  the  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Respecting  Non-Customized  Cross- 
Rate  Foreign  Currency  Option  Margin 
Levels 

February  4,  2000. 

I.  Introduction 

On  August  5, 1999,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  its  method  of  calculating  initial 
and  maintenance  customer  margin 
requirements  for  non-customized  cross- 
rate  foreign  currency  options  ("Cross- 
Rate  FCOs").  The  Exchange  amended 
the  proposal  on  October  26, 1999.^ 


2'  15  U.S.C.  78s(b)(2). 
"\7  CFR  200.30-3(a)(12). 
'  15  U.S.C.  8s(b)(l). 
M7CFR240.19b-4. 

^  In  Amendment  No.  1,  the  Exchange  requested 
that  the  Commission  approve  the  existing  4%  add- 


The  Commission  published  notice  of 
the  proposed  rule  change  in  the  Federal 
Register  on  November  12,  1999."  The  ^ 
Exchange  filed  a  second  amendment  to 
the  proposal  on  January  19,  2000.''  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposed  rule  change,  as  amended. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  determine 
the  add-on  margin  levels  for  all  non- 
customized  Cross-Rate  FCOs  using  the 
methodology  outlined  in  Commentary 
.16  to  Phlx  Rule  722,  in  lieu  of  the  fixed 
four  percent  rate  that  the  Exchange 
currently  uses. 

In  1991,  the  Commission  approved 
the  Exchange's  proposal  to  list  and  trade 
three  non-customized  Cross-Rate 
FCOs — German  mark/Japanese  yen, 
British  pound/German  mark  and  British 
pound/Japanese  yen  options.^  The 
Commission's  1991  order  approved  a 
four  percent  add-on  margin  level  for  the 
non-customized  Cross-Rate  FCOs  for  a 
one-year  period  only,  because  these 
products  were  new  products  and  the 
Commission  was  concerned  that  the 
volatility  in  the  underlying  currencies 
could  change  significantly.  Accordingly, 
the  Commission  stated  that  the 
Exchange  should  further  analyze  the 
add-on  margin  adequacy,  and,  within 
nine  months,  submit  the  analysis  along 
with  a  proposed  rule  change  to  retain 
the  margin  level  or  estabUsh  a  new 
level. 

Based  on  the  1991  Order,  the 
Exchange's  customer  margin 


on  margin  for  all  non-customized  cross-rate  foreign 
currency  options  until  February  4,  2000,  prior  to  the 
thirtieth  day  after  the  publication  of  the  notice 
thereof  in  the  Federal  Register;  provided  statistical 
data  to  substantiate  the  proposed  rule  change;  and 
made  substantive  changes  to  the  proposed  rule  text. 
See  Letter  from  Nandita  Yagnik,  Counsel,  Phlx,  to 
Hong-anh  Tran.  Attorney,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
October  25. 1999  ("amendment  No.  1"). 

*  Securities  Exchange  Act  Release  No.  42093 
(November  3.  1999),  64  FR  61682  (November  12, 
1999)  (File  No.  SR-Phlx-99-30). 

5  In  Amendment  No.  2.  the  Exchange  made 
technical  changes  to  the  proposed  rule  text. 
Specifically,  the  Exchange  proposes  to  modify  the 
introductory  portion  of  Commentary  .16  to  Phlx 
Rule  722  to  clarify  that  the  Commentary  .16 
methodology  applies  to  non-customized  Cross-Rate 
FCOs,  but  not  to  customized  Cross-Rate  FCOs.  The 
Exchange  also  proposes  replacing  the  word 
"currency"  with  the  terra  "currency  pair" 
throughout  Paragraph  (c)  of  Commentary  .16,  and 
adding  the  word  "the"  before  the  word  "base 
currency"  in  Paragraph  (a)  of  the  same  commentary. 
See  Letter  from  Nadita  Yagnik,  Counsel,  Phlx,  to 
Hong-anli  Tran,  Attorney,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
January  18,  2000  ("Amendment  No.  2").  < 

8  See  Securities  Exchange  Act  Release  No.  29919 
(November  7,  1991).  56  FR  58109  (November  15, 
1991)  ("1991  Order").  Although  the  Exchange 
received  approval  for  the  British  pound/Japanese 
yen  Cross-rate  FCO,  the  Exchange  has  not  listed 
such  a  contract. 
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requirements  for  short  positions  for  non- 
customized  Cross-Rate  FCOs  equaled 
the  add-on  margin  of  four  percent  of  the 
current  market  value  of  the  foreign 
currency  underlying  the  FCO  contract, 
plus  100  percent  of  the  market  value  of 
the  FCO  contract,  reduced  by  any  "out- 
of-the-money  amounts"  "^  but  in  no 
event  be  less  than  100  percent  of  the 
market  value  of  the  FCO  contract  plus 
a  "minimiun  add-on  margin  amount"  » 
The  Exchange  represented  that  this  add- 
on margin  level  was  sufficient  to  cover 
each  non-customized  cross-rate 
product's  historical  price  volatility  over 
seven-day  intervals  (for  the  July  30, 
1990  to  July  30,  1991  time  period)  with 
a  confidence  level  of  at  least  96  percent. 
Due  to  an  oversight,  the  Exchange  did 
not  file  the  required  analysis  of  the 
adequacy  of  the  add-on  margin  nor  the 
proposed  rule  change  within  nine 
months  of  the  1991  Order.  Following 
this  discovery,  the  Exchange  in  1999 
filed  a  proposed  rule  change  to 
temporarily  codify  the  foiu  percent  add- 
on margin  level  while  it  considered  a 
method  of  determining  add-on  margin, 
on  a  permanent  basis,  for  all  non- 
customized  Cross-Rate  FCOs.^  The 
Commission's  order  approving  Aat 
proposed  rule  change  permitted  the 
Exchange  to  apply  a  four  percent  add- 
on margin  level  for  all  non-customized 
Cross-Rate  FCOs  for  a  six-month  period 
until  November  4, 1999. 

On  August  5,  1999,  the  Exchange  filed 
the  current  proposed  rule  change  to 
determine  the  add-on  margin  levels  for 
non-customized  Cross-Rate  FCOs  using 
the  methodology  outlined  in 
Commentary  .16  to  Phbc  Rule  722,  in 
lieu  of  the  four  percent  rate  that  the 
Exchange  currently  uses. 

The  Exchange  currently  uses  the 
Commentary  .16  methodology  to 
calculate  the  add-on  margin  for 
standardized  FCOs  (where  J:he  base 
currency  is  denominated  in  U.S. 
dollars).  The  Commentary  .16 
methodology  bases  the  add-on  margin 
percentage  for  a  foreign  currency  option 
on  the  volatility  of  the  foreign  currency 
^     underlying  the  option  (the  "underlying 
currency")  relative  to  the  "trading 


■■For  foreign  currency  put  options,  "out-of-the- 
money-amounts"  equal  the  aggregate  exercise  price 
of  the  option  minus  the  product  of  units  per  foreign 
currency  contract  and  the  closing  spot  price.  See 
Phlx  Rule  722(d). 

For  foreign  currency  call  options,  "out-of-the- 
money-amounfs"  equal  the  product  of  units  per 
foreign  currency  contract  and  the  closing  spot  price 
minus  the  aggregate  exercise  price  of  the  option. 
See  id. 

^The  minimum  add-on  margin  on  any  call 
carried  "short"  in  a  customer's  account  is  equal  to 
%%  of  the  current  market  value  of  the  underlying 
FCO  contract:  the  minimum  add-on  margin  on  any 
such  put  option  contract  is  equal  to  V4%  of  the 
option's  aggregate  exercise  price  amount.  See  id. 


currency."  i°  To  implement  this  change, 
the  Exchange  proposes  to  amend  the 
text  of  Commentary  .16.  and  the  chart  in 
Rule  722,  to  clarify  that  the  Exchange 
will  set  the  add-on  margin  for  Cross- 
Rate  FCOs  based  on  all  five-day  price 
movements  of  the  base  currency  vis-a- 
vis  the  underlying  currency  for  the 
contract. 

In  particular,  the  Exchange  proposes 
to  review  five  day  price  movements  of 
the  base  currency  relative  to  the 
underlying  currency  over  the  most 
recent  three  year  period  and  would  set 
the  add-on  margin  level  at  a  level 
sufficient  to  cover  those  price  changes  at 
least  97.5  percent  of  the  time.  If 
subsequent  quarterly  reviews  show  that 
the  existing  add-on  margin  level  for  any 
non-customized  cross-rate  FCO 
currency  pair  provides  a  confidence 
level  below  97  percent,  the  Exchange 
would  increase  the  add-on  margin 
requirement  for  that  currency  pair  to  a 
level  that  would  have  covered  those 
price  movements  at  a  98  percent 
confidence  level.  If  a  subsequent 
quarterly  review  shows  a  confidence 
level  between  97  percent  and  97.5 
percent,  the  add-on  margin  level  would 
remain  the  same  but  would  be  subject 
to  monthly  follow-up  reviews  until  the 
confidence  level  exceeds  97.5  percent 
for  two  consecutive  months  (then  the 
Exchange  would  put  it  back  on  the 
quarterly  review  cycle).  If  a  monthly 
follow-up  review  showed  that  the 
confidence  level  dropped  below  97 
percent,  the  Exchange  would  increase 
the  add-on  margin  level  to  a  98  percent 
confidence  level.  Generally,  if  any 
review  shows  that  the  confidence  level 
exceeds  98.5  percent,  the  Exchange 
would  reduce  the  add-on  margin  level 
to  a  98  percent  confidence  level.  But  to 
account  for  the  possibility  of 
unexpectedly  large  price  movements,  if 
any  review  show  that  a  Cross-Rate  FCO 
ciurency  paid  had  a  five-day  price 
movement,  either  positive  or  negative, 
greater  than  two  times  the  existing  add- 
on margin  level,  the  Exchange  would  set 
the  add-on  margin  requirement  for  that 
currency  pair  to  a  99  percent  confidence 
level  ("Extreme  Outlier  Test").  In 
addition  to  the  routine  reviews 
described  above,  the  Exchange  would 
continue  to  have  authority  to  impose  a 
higher  margin  level  at  any  time,  if 
market  conditions  so  warrant. 

The  Exchange  filed  an  amendment  to 
the  proposed  rule  change  on  October  26, 


"  See  Securities  Exchange  Act  Release  No.  41365 
(May  4,  1999).  64  FR  25946  (May  13.  1999)  SR- 
Phlx-99-12)  (  •1999  Order  "). 

'"The  underlying  currency  is  the  currency  in 
which  a  foreign  currency  option  settles.  The  base 
currency  is  the  currency  in  which  premiums  are 
quoted  and  paid. 


1999.  The  amendment  requested  that 
the  Commission  grant  accelerated 
approval  to  the  amendment  so  that  the 
Exchange  could  continue  to  apply  the 
four  percent  add-on  margin  for  all 
Cross-Rate  FCO  products  until  February 
4,  2000.  This  would  provide  additional 
time  for  the  Commission  to  consider  the 
proposed  rule  change,  while  ensuring 
that  trading  of  these  products  would 
continue  following  November  4, 1999. 
when  the  existing  four  percent  add-on 
margin  would  have  expired. 

Based  on  the  data  supplied  by  the 
Exchange  on  October  26,  1999  for  the 
three-year  period  of  July  16,  1996 
through  July  15,  1999,  the  Commentarv- 
.16  methodology  would  produce  add-on 
margins  for  British  pound/Deutsche 
mark  and  Deutsche  mark/Japanese  yen 
non-customized  Cross-Rates  (which  are 
currently  listed  on  the  Exchange)  of  3.5 
percent  and  4  percent,  respectively, 
covering  99  percent  and  97.5  percent 
confidence  level,  respectively.  The 
British  pound/Deutsche  mark  I^O 
contract  would  have  been  margined  at  a 
99  percent  confidence  level  because  the 
extreme  outlier  test  would  have  applied. 
The  British  poiuid/Japanese  yen  Cross- 
Rate  contract,  which  is  currently  not 
listed  on  the  Exchange,  would  have  an 
add-on  margin  of  5  percent,  covering 
97.5  percent  confidence  level. 

ED.  Discussion 

Upon  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
seciuities  exchange."  The  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act,  which  requires,  inter  alia,  that  the 
rules  of  an  exchange  promote  just  and 
equitable  principles,  of  trade  and 
facilitate  transactions  in  seciu-ities.'^  In 
particular,  the  proposed  rule  change 
will  make  the  required  margin  on  non- 
customized  Cross-Rate  FCOs  better 
reflect  existing  economic  circumstances 
and  therefore  will  better  correlate  the 
margin  requirement  with  the  risk 
associated  with  holding  a  short  position 
in  a  non-customized  Cross-Rate  FCO. 

The  Exchange  proposes  to  set  the  add- 
on margin  based  on  the  five-day  price 
movements  (excluding  weekends)  of  the 
underlying  ciurency  relative  to  the  base 
currency  over  the  most  recent  three-year 
period,  by  setting  the  add-on  margin 
percentage  at  a  level  that  would  cover 
those  price  movements  at  a  specified 
confidence  level,  typically  97.5  [)ercent. 
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The  Commi  ssion  finds  that  the  use  of 
the  Commentiry  .16  methodology  to  set 
add-on  margins  for  non-customized 
Cross-Rate  FOOs,  in  lieu  of  the  fixed 
four  percent  requirement  the  Exchange 
currently  usea,  potentially  provides  a 
more  economically  meaningful  margin. 
The  ciirrenciep  involved  in  the  non- 
customized  CJoss-Rate  FCOs  that  the 
Exchange  is  authorized  to  list  and 
trade — the  British  pound,  Deutsche 
mark,  and  Japanese  yen — are  all 
relatively  stafade  currencies  and  it  is 
reasonable  to  kssiune  that  those 
ciurencies'  fuiure  volatility  will  be 
linked  to  theii  past  volatility.  Also,  the 
Exchange  has  !tne  authority  to  apply  a 
higher  add-oni  margin  than  required  by 
the  Commentiry  .16  methodology,  when 
appropriate."  Use  of  the  Commentary 
.16  methodolc  gy  further  would  promote 
efficiency  because  the  Exchange  will  not 
have  to  file  a  |)roposed  rule  change  with 
the  Commission  each  time  Commentary 
.16  methodology  changes  the  add-on 
margin  levelsJ 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rulal  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  In  Amendment 
No.  2,  the  Exchange  made  two  general 
technical  changes  to  Commentary  .16  to 
Phlx  Rule  723^  by  clarifying  that 
Commentary  Jl6  was  applicable  to  non- 
customized  Cross-Rate  FCOs  but  not  to 
customized  Cross-Rate  FCSs,  and  by 
clarifying  tha(  paragraph  (c)  of 


Commentary 


16  focuses  on  currency 


pairs,  i.e.,  movements  of  currencies  vis- 
a-vis each  oth  sr.  The  amendment  did 
not  raise  any  i  lew  regulatory  issues. 
Accordingly,  ihe  Commission  believes 
that  there  is  gi  )od  cause  to  approve 
Amendment  No.  2  to  the  proposal  on  an 
accelerated  basis. 

IV.  Solicitatio  n  of  Comments 

Interested  p  ersons  are  invited  to 
submit  written  data,  views  and 
arguments  coi  iceming  Amendment  No. 
2,  including  vhether  the  amendment  is 
consistent  wil  h  the  Act.  Persons  making 
written  submi  ssions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  anc  Exchange  Commission. 
450  Fifth  Stre  st.  NW,  Washington,  DC 
20549-0609.  l]Iopies  of  the  submission, 
all  subsequen :  amendments,  all  written 
statements  wi  [h  respect  to  the  proposed 
rule  change  tt  at  are  filed  with  the 
Commission,  md  all  written 
communicati(  ms  relating  to  the 


proposed  rule 


"  In  approving 

considered  the 

competition,  and 
'M5U.S.C.  78ftb)(5) 
'iSeePhlxRul4722(i)(8). 


change  between  the 


Ihis  rule,  the  Commission  has 
pr  jposal's  impact  on  efnciency, 
capital  formation.  15  U.S.C.  78c(f). 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Room.  Copies 
of  the  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-99-30 
and  should  be  submitted  by  March  2, 
2000. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.i"  that  the 
proposed  rule  change  (SR-Phlx-99-30) 
is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  00-3089  Filed  2-9-00;  8:45  am) 
8IUJNG  CODE  aOIO-01-41 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3232,  Amdt  2] 

State  of  Kentucky 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency  dated  January  24, 
2000,  the  above-numbered  Declaration 
is  hereby  amended  to  include  Hancock 
and  Henderson  Counties  in  the  State  of 
Kentucky  as  a  disaster  area  due  to 
damages  caused  by  tornadoes,  severe 
storms,  torrential  rains,  and  flash 
flooding  that  occurred  on  January  3—4, 
2000. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  County  of 
Breckinridge,  Kentucky,  and  Perry, 
Posey,  and  Vanderburgh  Counties  in 
Indiana  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location.  Any  counties  contiguous  to  the 
above-named  primary  counties  and  not 
listed  herein  have  been  previously 
declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
March  10,  2000  and  for  economic  injury 
the  deadline  is  October  10.  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  2,  2000. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  00-3075  Filed  2-9-00;  8:45  am) 
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i*  15  U.S.C.  78s(b)(2). 

'*  17  CFR  200.30-3(aKl2). 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

In  compliance  with  Public  Law  104- 
13,  the  Paperwork  Reduction  Act  of 
1995,  SSA  is  providing  notice  of  its 
information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  bom  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  this  publication.  You  can  obtain  a 
copy  of  the  collection  instruments  by 
calling  the  SSA  Reports  Clearance 
Officer  on  (410)  965-4145,  or  by  writing 
to  him  at  the  address  listed  at  the  end 
of  this  publication. 

1.  Claimant's  Medications — 0960- 
0289.  The  Social  Security 
Administration  (SSA)  uses  Form  HA- 
4632  to  request  that  applicants  for 
disability  benefits  provide  information 
to  facilitate  processing  their  title  II,  Old- 
Age,  Siuvivors  and  Disability  Insurance 
(OASDI)  and  Title  XVI,  Supplemental 
Security  Income  (SSI)  claims.  The  form 
elicits  from  the  claimants  an  updated 
list  of  medications  used  by  the 
claimants.  It  enables  the  Administrative 
Law  Judge  hearing  the  case  to  fully 
inquire  into  medical  treatment  the 
claimant  is  receiving  and  the  eff^ect  of 
medications  on  the  cleiimant's  medical 
impairments.  The  respondents  are 
applicants  for  OASDI  and  SSI  benefits. 

Number  of  Respondents:  171,939. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  42,985 
hours. 

2.  Statement  of  Employer — 0960- 
0030.. The  information  collected  on 
Form  SSA-7011  is  needed  by  SSA  to 
substantiate  allegations  of  wages  paid  to 
workers  when  those  wages  do  not 
appear  in  SSA's  records  of  earnings  and 
the  worker  does  not  have  proof  that 
payment  was  made.  This  information  is 
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used  to  process  claims  for  social 
security  benefits  and  to  resolve 
discrepancies  in  earnings  records.  The 
respondents  are  certain  employers  who 
can  verify  allegations  of  wages  made  by 
the  wage  earner. 

Nunwer  of  Respondents:  925,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  308,333 
hours. 

3.  Request  for  SSI  Benefit  Estimate — 
0960-0492.  SSA  uses  Form  SSA-3716 
for  an  SSI  beneficiary  who  wishes  to 
request  a  5-month  estimate  of  what  their 
benefits  would  be  if  they  should  return 
to  work  in  the  futiue.  The  respondents 
are  SSI  recipients. 

Number  of  Respondents:  50,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  4,167 
hours. 

II.  The  information  collections  listed 
below  have  been  submitted  to  0MB  for 
clearance.  Written  comments  and 
recommendations  on  the  information 
collections  would  be  most  useful  if 
received  within  30  days  from  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  and  the  0MB  Desk  Officer  at  the 
addresses  listed  at  the  end  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965^145,  or  by  vkriting  to  him. 

1.  Vocational  Rehabilitation  "301" 
Program  Development — 0960-0282.  The 
information  on  Form  SSA— 4290  is  used 
by  the  Social  Security  Administration 
(SSA)  to  determine  an  individual's 
continued  entitlement  to  disability 
benefits  when  that  individual  has 
medically  recovered  while  allegedly 
participating  in  a  State  or  alternate 
Vocational  Rehabilitation  (VR)  program. 
The  respondents  are  State  or  alternate 
VR  agencies  serving  such  beneficiaries. 

Number  of  Respondents:  8,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  2,000 
hoiu-s. 

2.  Certificate  of  Election  for  Reduced 
Spouse's  Benefits— 0960-0398.  SSA 
uses  the  information  collected  on  Form 
SSA— 25  to  pay  a  qualified  spouse  who 
elects  to  receive  a  reduced  benefit  at  an 
earlier  age.  The  respondents  are  entitled 
spouses  seeking  reduced  benefits. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  1,000 
hours. 


3.  Statement  of  Funds  You  Provided 
to  Another,  Statement  of  Funds  You 
Received-0960-0481.  Forms  SSA-2854 
&  SSA-2855  are  used  by  SSA  to  collect 
information  in  situations  where  the  SSI 
claimant  alleges  that  money  was 
borrowed  on  an  informal  basis  from  a 
noncommercial  lender,  e.g.,  a  relative  or 
fiiend,  etc.  These  statements  are 
completed  by  the  borrower/claimant 
and  the  lender  and  are  required  to 
determine  whether  the  proceeds  from 
the  transaction  are/are  not  income  to  the 
borrower/claimant.  If  the  transaction 
constitutes  a  bona  fide  loan,  the 
proceeds  are  not  income  to  the  SSI 
borrower/claimant.  The  respondents  are 
applicants  for  and  recipients  of  SSI 
payments  who  borrow  money  on  an 
informal  (noncommercial)  basis  and 
individuals  who  lend  money  informally 
to  SSI  applicants  and  recipients. 

Number  of  Respondents:  40,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  1 0 
minutes. 

Estimated  Annual  Burden:  6,667 
hours. 
(SSA  Address):  Social  Security 

Administration,  DCFAM,  Attn: 

Frederick  W.  Brickenkamp,  6401 

Security  Blvd.,  l-A-21  Operations 

Bldg.,  Baltimore,  MD  21235 
(OMB  Address):  Office  of  Management 

and  Budget,  OIRA,  Attn:  Desk  Officer 

for  SSA,  New  Executive  Office 

Building,  Room  10230,  725  17th  St., 

NFW,  Washington,  DC  20503 

Dated:  Februarj'  3,  2000. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Office,  Social  Security 

Administration. 

(PR  Doc.  00-3010  Filed  2-9-00;  8:45  am] 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3212] 

Preparatory  Meeting  for  the  2000 
International  Teiecommunication 
Union  World  Radiocommunication 
Conference  (WRC-2000);  Meeting 

The  Department  of  State  announces 
an  open  meeting  for  the  purpose  of 
forming  the  United  States  delegation  to 
the  2000  International 
Teleconmiuication  Union  (ITU)  World 
Radiocommimication  Conference 
(WRC-2000).  This  meeting  will  sohcit 
expressions  of  interest  in  participating 
as  a  member  of  the  U.S.  Delegation  to 
WRC-2000  and  convey  information 
regarding  planned  U.S.  preparatory 
activities  in  advance  of  the  WRC.  The 
meeting  will  be  held  from  9:30  to  noon 
on  February  16,  2000  in  the  Dean 


Acheson  Auditorium  at  the  Department 
of  State.  Members  of  the  general  public 
may  attend  these  meetings  and  join  in 
the  discussions,  subject  to  the 
instructions  of  the  Qiair.  Admission  of 
public  members  will  be  limited  to 
seating  available.  Entrance  to  the 
Department  of  State  is  controlled; 
people  intending  to  attend  any  of  these 
meetings  should  send  a  fax  to  202-647- 
7407  not  later  than  24  hours  before  the 
meeting.  This  fax  should  provide  the 
name  of  the  meeting,  (WRC-2000 
Preparatory  Meeting)  and  date  of  the 
meeting,  your  name,  social  security 
number,  date  of  birth,  and 
organizational  affiliation.  One  of  the 
following  valid  photo  identifications 
will  be  required  for  admittance:  US 
driver's  license,  US  passport,  US      •» 
Government  identification  card.  Enter 
from  the  23rd  Street  entrance  lobby;  in 
view  of  escorting  requirements,  non- 
Govemment  attendees  should  plan  to 
arrive  not  later  than  15  minutes  before 
the  meeting  begins. 

Dat^d:  January  28.  2000. 
Richard  C.  Beaird, 

Acting.  U.S.  Coordinator  for  International 
Communications  &■  Information  Policy,  U.S. 
Department  of  State. 

(FR  Doc.  00-3082  Filed  2-9-00;  8:45  am] 

BILUNG  COOE  *T[0-*^-P 


DEPARTMENT  OF  STATE 


[Public  Notice  3218] 

Meeting  of  the  Cultural  Property 
Advisory  Committee 

AGENCY:  United  States  Department  of 
State. 

ACTION:  Notice  of  meeting  of  the 
Cultural  Property  Advisory  Committee. 

The  Cultural  Property  Advisory 
Committee  will  meet  on  Monday,  March 
13,  2000,  from  approximately  9  a.m.  to 
5  p.m.,  and  on  Tuesday,  March  14,  from 
approximately  9  a.m.  to  2  p.m.,  at  the 
Department  of  State,  Annex  44,  Room 
840.  301  4th  St.,  SW,  Washington.  DC. 
During  its  meeting  the  Committee  will 
continue  its  review  and  investigation  of 
a  foreign  government  request  submitted 
by  the  Government  of  the  Republic  of 
Bolivia  to  the  Government  of  the  United 
States  of  America  filed  under  Article  9 
of  the  1970  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property. 
Notification  of  receipt  of  this  request 
appeared  in  the  Federal  Register  on 
October  8.  1999.  A  second  notice 
pertaining  to  this  request  appeared  in 
the  Federal  Register  on  December  10, 
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1999.  These  e  otices  may  be  found  at 
h  ttp-./Je.usia.^  ov/education/culprop. 

Bolivia  beli  jves  its  cultural  patrimony 
to  be  in  jeopa  dy  from  pillage.  It  seeks 
U.S.  import  restrictions  on  Pre- 
Columbian  ar  :haeological  material  such 
as  artifacts  miide  of  stone,  metal, 
ceramic,  shel  ,  bone,  wood,  textiles, 
featherwork,  basketry,  and  Pre- 
Columbian  human  remains;  and 
Colonial  period  and  indigenous 
ethnological  i  laterials  such  as  folklore 
costumes,  texiles,  featherwork, 
stonework,  le  itherwork,  woodwork, 
metalwork,  c(  ramies,  religious  imagery, 
musical  instn  iments,  and  paintings. 

The  Commi  ttee's  review  of  the  request 
is  carried  out  in  accordance  with 
provisions  of  he  Convention  on 
Cultural  Prop  )rty  Implementation  Act 
(19  U.S.C.  26(1  et  seq.).  A  copy  of  the 
Act  may  be  fo  imd  at  the  web  address 
posted  above. 

During  its  meeting  on  March  13,  the 
Committee  w  11  hold  an  open  session, 
1:30-3:30  p.n  .,  to  receive  public 
comment  on  1  le  Bolivia  request.  The 
Committee  ali  ;o  invites  written  comment 
and  requests  1  hat  both  oral  and  written 
comments  adi  Iress  the  determinations 
that  must  be  i  aade  about  the  Bolivia 
request  pursuant  to  19  U.S.C.  2602, 
Convention  o  i  Cultural  Property 
Implementati  )n  Act.  Other  portions  of 
the  meeting  o  i  March  13-14  will  be 
closed  pursuant  to  5  U.S.C. 
552b{c){9)(B)  md  19  U.S.C.  2605(h). 

Written  cor  iments  may  be  sent  to 
Cultural  Property.  Department  of  State, 
Annex  44,  30    4'th  Street,  SW,  Rm.  247, 
Washington,  1  )C  20547;  or  faxed  to  (202) 
619-5177.  Pe  sons  vishing  to  attend  the 
open  portion  Df  the  meeting  on  March 
13,  must  noti;  y  the  Cultural  Property 
Office.  (202)  ( 19-6612,  no  later  than  5 
p.m.,  Thursdi  y,  March  9,  2000,  to 
arrange  for  ad  mission. 

Dated:  Febru;  iry  3.  2000. 

Evelyn  S.  Lieb«  rman. 

Under  Secretaiy 
and  Public  Affi 


cirs 


of  State  for  Public  Diplomacy 
■s.  Department  of  State. 


Determination  to  Close  the  Meeting  of 
the  Cultural  Property  Advisory 
Committee,  March  13-14,  2000 


^th(! 


hi 
552b(c)(9)(B) 
hereby  detem  i 
meeting  of 
Advisory 
which  there 
information 
which  would 
frustrate 
actions,  will 


\  ril 
t  le 


accordance  with  5  U.S.C. 

and  19  U.S.C.  2605(h),  I 
ine  that  portions  of  the 
Cultural  Property 
Coi^mittee  on  March  13-14,  at 
11  be  deliberation  of 
premature  disclosure  of 
be  likely  to  significantly 
implementation  of  proposed 
le  closed. 


Dated:  February  3,  2000. 
Evelyn  S.  Lieberman, 

Under  Secretary  of  State  for  Public  Diplomacy 
and  Public  Affairs,  Department  of  State. 
[FR  Doc.  00-3084  Filed  2-9-00;  8:45  am] 

BU.UNG  COOE  471(>-11-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  tt>e  Week  Ending  January 
7,2000 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docket  Number:  OST-2000-6723. 

Date  Filed:  January  4,  2000. 

Parties:  Members  of  the  International 
Air  Tremsport  Association. 

Subject:  PTC  COMP  0559  dated  4 
January  2000;  Mail  Vote  056  Resolution 
01  lb — (Amending);  Global  Indicators; 
Intended  effective  date:  1  April  2000;  for 
implementation  1  September  2000. 

Docket  Number:  OST-2000-6730. 

Date  Filed:  January  5,  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC23  EUR-SEA  0086  dated 
14  December  1999;  Expedited  Europe- 
South  East  Asia  Resolution  002o; 
Intended  effective  date:  1  February 
2000. 

Docket  Number:  OST-2000-6742. 

Date  Filed:  January  6,  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC31  N&C/CIRC  0102  dated 
26  November  1999  rl-r2;  PTC31  N&C/ 
CIRC  0108  dated  10  December  1999  r3- 
r9;  PTC31  N&C/CIRC  0109  dated  10 
December  1999  rlO-r27;  PTC31  N&C/ 
CIRC  0110  dated  10  December  1999 
r28-r43;  Minutes— PTC31  N&C/CIRC 
0013  dated  23  December  1999;  Tables— 
PTC31  N&C/CIRC  Fares  0047  dated  26 
November  1999;  PTC31  N&C/CIRC  Fares 
0048  dated  17  December  1999;  PTC31 
N&C/CIRC  Fares  0050  dated  17 
December  1999;  Intended  effective  date: 
1  April  2000. 

Docket  Number:  OST-2000-6743. 

Date  Filed:  January  6,  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Sub/ect:  PTC31  N&C/CIRC  0111  dated 
10  December  1999;  TC31  North  & 
Central  Pacific — TC3-Central  America, 
South  America  rl-rl7;  Tables— PTC31 
N&C/CIRC  Fares  0050;  dated  17 
December  1999;  Intended  effective  date: 
1  April  2000. 


.  Docket  Number:  OST-2000-6754. 

Date  Filed:  January  7,  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  MATL-EUR  0042 
dated  3  December  1999;  Mid  Atlantic- 
Europe  Resolutions  rl-r32;  Minutes — 
PTC12  MATL-EUR  0043;  dated  21 
December  1999;  Tables— PTCl  2  MATL- 
EUR  Fares  0012;  dated  17  December 
1999;  Intended  effective  date:  1  March 
2000. 

Docket  Number:  OST-2000-6755. 

Date  Filed:  January  7,  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Part  1  PTC2  EUR  0286  dated 
7  December  1999  rl-r38;  PTC2  EUR 
0287  dated  7  December  1999  r39-r42; 
PTC2  EUR  0288  dated  7  December  1999 
r43;  PTC2  EUR  0289  dated  7  December 
1999  r44-r48;  TC2  Within  Europe 
Resolutions  rl-r48;  Minutes — PTC2 
EUR  0284  dated  12  November  1999;  Part 
2  Tables— PTC2  EUR  Fares  0038,  Part  I 
dated  10  December  1999;  Part  3  PTC2 
EUR  Fares  0038,  Part  II  dated  10 
December  1999;  Part  4  PTC2  EUR  Fares 
0038,  Part  III  dated  10  December  1999; 
Part  5  PTC2  EUR  Fares  0038  Attachment 
B:  Notes  dated  10  December  1999; 
Intended  effective  date:  1  March,  26 
March,  31  March  and  1  April  2000. 

Dorothy  W.  Walker, 

Federal  Register  Liaison. 

(FR  Doc.  00-2555  Filed  2-9-00;  8:45  am] 

BILLING  CODE  4910-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Controller  Pilot  Data  Link 
Communications  Industry  Day 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92^63),  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  an  Industry  Day  to 
discuss  Controller  Pilot  Data  Link 
Communications  (CPDLC),  to  be  held 
February  29,  2000  from  8:30  a.m.  to  3:30 
p.m.,  at  the  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC,  in  the 
third  floor  auditorium.  This  meeting  is 
sponsored  by  the  FAA  Office  of 
Communications,  Navigation,  and 
Surveillance  Systems.  * 

Presentations  will  include  an 
overview  of  the  CPDLC  project  from 
government  and  industry 
representatives.  These  presentations 
will  provide  the  aviation  community 
with  current  information  about  the 
status  of  CPDLC.  There  will  be  a  panel 
discussion  in  the  afternoon  and  time 
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will  be  allocated  to  questions,  answers, 
and  general  discussions. 

Attendance  is  open  to  the  interested 
pulftfc  but  limited  to  space  availability. 
With  the  approval  of  the  Product  Lead 
for  Aeronautical  Data  Link,  members  of 
the  public  may  present  oral  statements 
at  the  meeting.  Persons  wishing  to 
present  statements  or  obtain  iriormation 
should  contact  Mr.  James  H.  Williams, 
FAA,  at  (202)  493-4693.  Members  of  the 
public  may  present  a  written  statement 
to  the  Product  Lead  at  any  time. 

Issued  in  Washington,  DC,  on  February  2, 
2000. 

Carl  P.  McCullough, 

Director,  Office  of  Communications, 
Navigation  and  Surveillance  Systems. 
[FR  Doc.  00-3078  Filed  2-9-00;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA;  Special  Committee  147; 
Minimum  Operational  Performance 
Standards  for  Traffic  Alert  and 
Collision  Avoidance  Systems  Airborne 
Equipment 

Piu-suant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
147  meeting  to  be  held  February  29- 
March  1,  2000,  starting  at  9  a.m.  each 
day.  The  meeting  will  be  held  at  RTCA, 
1140  Connecticut  Avenue,  NW.,  Suite 
1020,  Washington,  DC,  20036. 

The  agenda  will  include:  February  29: 
(1)  Requirements  Working  Group 
Meeting.  March  1:  9  a.m.-l  p.m.  (2) 
Requirements  Working  Group  Meeting 
continues;  1  p.m.-5  p.m.  (3)  Plenary 
Session:  (a)  Welcome  and  Introductory 
Remarks:  (b)  Review  and  Approve 
Previous  Meeting;  (c)  Report  and 
Discuss  Requirements  Working  Group 
Activities;  (d)  Discuss  Future  SC-147 
Activities  and  Plans;  (4)  Other  Business; 

(5)  Date  and  Location  of  Next  Meeting; 

(6)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 


Issued  in  Washington,  HC,  on  February  4, 
2000. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  00-3079  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4riO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA;  Joint  Special  Committee  190 
(Application  Guidelines  for  DO-178B 
(Software) /EUROCAE  Working  Group 
52 

Pvusuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Joint  Special 
Conunittee  (SC)-190  /EUROCAE 
Working  Group  (WG)-52  meeting  to  be 
held  March  6-10,  2000.  starting  at  9:00 
am.  on  Monday,  March  6.  The  meeting 
wiU  be  held  at  The  Boeing  Long  Beach 
Division,  3855  Lakewood  Blvd.,  Long 
Beach,  California. 

The  agenda  will  include  the 
following:  March  6:  9  a.m.-3  p.m.  (1) 
Plenary  Session;  (a)  Welcome  and 
Introductory  Remarks;  (b)  Review  and 
Approve  Minutes  of  Previous  Meeting; 
(c)  Review  New  Process;  (d)  Review 
Status  of  Certification  Authorities 
Software  Team  (CAST)  &  FAA  Notices; 
(e)  Review  Reports  of  Editorial  and 
Executive  Committees,  Issue  List  and 
Matrix,  Subgroup  Executive  Summaries, 
and  CNS/ATM;  (f)  Preliminary 
Assessment  of  Papers  (Stand-up  Plenary 
Model);  (g)  Subgroup  working  sessions 
begin.  March  7:  8:30  a.m.  (2)  Subgroup 
working  sessions.  March  8:  8:30  a.m.  (3) 
Plenary  Session  reconvenes:  (a)  Plenary 
Approval  Vote  on  Frequently  Asked 
Questions  (FAQ)  &  Discussion  Papers 
(DP)  seen  Monday:  (b)  Plenary 
Assessment  of  New  FAQs  &  DPs;  1  p.m. 
(4)  Subgroup  working  sessions 
reconvene.  March  9:  (5)  Subgroup 
working  sessions  continue.  March  10: 
(6)  Plenary  Approval  Process  begins;  (7) 
New  Business;  (8)  Review  Action  Items 
and  Plans;  (9)  Date  and  Location  of  Next 
Meeting;  (10)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington.  DC. 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site)  or  point  of  contact  on-site: 
Mr.  E.W.  Piper  at  (562)  593-1029 


(phone);  elmo.w.pipei^boeing.com 
(email).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Dated:  Issued  in  Washington.  DC,  on 
February  4.  2000. 
Janice  L.  Peters, 
Designated  Official. 
|FR  Doc.  00-3080  Filed  2-9-00;  8:45  ami 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docltet  No.  33831] 

Wisconsin  Chicago  Linic  Ltd. — Lease 
Exemption — Pennsylvania  Lines  LLC 

Wisconsin  Chicago  Link  Ltd.  (WCLL), 
a  Class  III  rail  carrier,  has  filed  a  notice 
of  exemption  under  49  CFR  1150.41  to 
lease  from  Pennsylvania  Lines  LLC 
(PRR)  approximately  1.9  miles  of  rail 
line  (the  Panhandle  Line)  of  the  former 
Pittsburgh  Cincinnati,  Chicago  &  St. 
Louis  Railroad  Company  (PCX&StL)  in 
Chicago.  Cook  County,  IL.'  The 
Panhandle  Line  extends  between  (1)  A 
connection  with  CSX  Transportation, 
Inc.  (CSXT)  via  the  Altenheim 
Subdivision  of  The  Baltimore  and  Ohio 
Chicago  Terminal  Railroad  Company  at 
Ogden  Junction  near  Rockwell  Street 
(approximately  PCC&StL  milepost 
309.8),  and  (2)  A  point  (approximately    • 
PCC&StL  milepost  307.9)  600  feet  north 
of  the  north  bank  of  the  Chicago 
Sanitary  and  Ship  Canal,  near  the  Ash 
Street  Interlock.  WCLL  will  also  obtain 
incidental,  overhead  trackage  rights 
extending  south  from  PCC&StL  milepost 
307.9,  a  distance  of  approximately  2 
miles,  to  present  or  futiue  connections 
with  the  rail  lines  of  NS,  Canadian 
National/Grand  Trunk  Western 
Railroad.  Inc.,  Illinois  Central  Railroad 
Company,  Chicago.  Central  &  Pacific 


'  Applicants  report  that  the  lease  of  the  rail  line 
was  the  subject  of  an  October  17.  1997  settlement 
agreement  between  Norfolk  Southern  Corporation 
and  Norfolk  Southern  Railway  Company  (NS), 
which  now  control  and  operate  PRR.  and  Wisconsin 
Central  Transportation  Ciirporation  (WCTC)  and  its 
then-existing  carrier  affiliates.  The  Panhandle  Line 
was  formerly  owned  by  (xinsolidated  Rail 
Corporation.  Pursuant  to  a  transaction  approved  bv 
the  Board,  and  consummated  liy  the  parties  on  |une 
1.  1999.  PRR  was  assigned  assets  designated  to  be 
operated  as  part  of  the  NS  rail  system  (the  PRR- 
Allocaled  Assets).  See  CSX  Corporation  and  CSX 
Transportation.  Int..  .\orfolk  Soiitbprn  Cor/ioration 
and  Norfolk  Southern  Pailwov  Company — Control 
and  Operating  Lpasfs/Agmemenls—lMnrail  Inc. 
and  Consolidated  Hail  Corporation.  STB  Financi; 
Docket  No.  33.188.  Decision_^o.  89  (STB  sened  |uly 
23,  1998).  Applicants  further  report  that  the  lease 
provides  for  WCLL's  acquisition  of  a  leasehold 
interest  in  the  Panhandle  Line,  a  portion  of  the 
associated  right-of-way.  and  certain  incidental 
overhead  trackage  rights. 
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ULUNO  CODE  491  5-00-P 


DEPARTMEt^  OF  THE  TREASURY 

Customs  SerVice 

Conclusion  qf  the  National  Customs 
Automation  Program  Prototype 

agency:  U.S.ICustoms  Service, 
Treasury. 


SUMMARY:  This  dociunent  announces 
Customs  conclusion  of  the  National 
Customs  Automation  Program  Prototype 
(NCAP/P).  Prototype  operations  must  be 
discontinued  due  to  the  cessation  of 
funding  for  the  NCAP/P  automated 
system.  Upon  prototype  conclusion, 
NCAP/P  participants  must  cease 
entering  goods  and  transmitting  data 
under  NCAP/P  procedures.  This 
document  also  provides  instructions  to 
participants  on  procedures  for 
processing  prototype  entries  using  non- 
NCAP/P  systems. 

DATE:  Termination  of  the  NCAP/P  will 
be  effective  as  of  March  13,  2000.  No 
new  applications  for  participation  will 
be  accepted  as  of  February  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  and  requests  regarding 
NCAP/P  termination  may  be  directed  to 
Keith  Fleming,  U.S.  Customs  Service  at 
(202)  927-1049,  or  Virginia  Noordewier, 
U.S.  Customs  Service  at  (202)  927-3296. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  vision  of  the  Automated 
Commercial  Environment  (ACE)  is  to 
establish  a  Trade  Compliance  Process 
that  achieves  high  levels  of  compliance 
and  reduces  the  cycle  time  required  for 
imports  to  clear  Customs.  NCAP/P  is  the 
prototype  for  the  first  implementation  of 
this  automated  process. 

Customs  first  aimounced  its  intention 
to  implement  the  NCAP/P  in  the 
Federal  Register  on  March  27,  1997  (62 
FR  14731);  the  test  was  modified  with 
updated  procedures  in  a  notice 
published  in  the  Federal  Register  on 
August  21, 1998  (63  FR  44949)  which 
replaced  the  previous  notice.  Customs 
also  published  a  notice  in  the  Federal 
Register  on  October  15,  1998  (63  FR 
55426),  announcing  the  proposed 
expansion  of  the  prototype  to  five 
additional  ports  of  entry. 

The  NCAP/P  plan  called  for  a  four- 
stage  implementation  of  new  cargo 
processing  features  over  a  period  of  up 
to  three  years.  The  NCAP/P  commenced 
on  April  27,  1998  with  the 
implementation  of  the  cargo  release 
stage.  Customs  implemented  the  second 
stage  on  October  13,  1998,  which 
provided  for  cargo  release  with 
examination.  At  the  time  of  this 
termination,  the  third  and  fourth 
stages — entry  sununary/periodic 
payment  and  reconciliationr-have  not 
been  implemented. 

Procedures 

Upon  prototype  conclusion, 
participants  must  immediately  revert  to 


non-NCAP/P  processing  for  all  cargo 
shipments. 

A.  As  of  the  date  30  days  from  the 
date  of  publication  of  this  document  in 
the  Federal  Register,  cargo  release  must 
be  obtained  through  existing  non- 
NCAP/P  systems  or  procedures. 

B.  Cargo  releases  previously  obtained 
through  NCAP/P  must  be  followed  up 
by  siunmary  data  and  payments 
transmitted  through  existing  non-NCAP/ 
P  systems,  e.g.,  the  Automated 
Conunercial  System. 

Prototype  Evaluation 

Upon  the  conclusion  of  the  NCAP/P, 
an  evaluation  of  the  entire  test  will  be 
conducted  and  the  results  published  in 
the  Federal  Register  and  the  Customs 
Bulletin. 

Dated:  February  4,  2000. 
Charles  W.  Winwood, 
Assistant  Commissioner.  Office  of  Field 
Operations. 
[FR  Doc.  00-3050  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5498-MSA 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu-den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5498-MSA,  MSA  or  Medicare-hChoice 
MSA  Information. 

DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 
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Title:  MSA  or  Medicare+Choice  MSA 
Information. 

OMB  Number:  1545-1518. 

Form  Number:  5498-MSA. 

Abstract:  This  fonn  is  used  to  report 
contributions  to  a  medical  savings 
account  as  required  by  Internal  Revenue 
Code  section  220(h). 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
cvurently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Responses: 
41,105. 

Estimated  Time  Per  Response:  10  min. 

Estimated  Total  Annual  Burden 
Hours:  6,988. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  conHdential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  21,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  00-2989  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4830-01-l> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8281 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8281,  Information  Return  for  Publicly 
Offered  Original  Issue  Discount 
Instruments. 

DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5244, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Information  Return  for  Publicly 
Offered  Original  Issue  Discoimt 
Instruments. 

OMB  Number:  1545-0887. 

Form  Number:  8281. 

Abstract:  Internal  Revenue  Code 
section  1275(c)(2)  requires  the 
furnishing  of  certain  information  to  the 
IRS  by  issuers  of  publicly  offered  debt 
instruments  having  original  issue 
discount.  Regulations  section  1.1275-3 
prescribes  that  Form  8281  shall  be  used 
for  this  purpose.  The  information  on 
Form  8281  is  used  to  update  Publication 
1212,  List  of  Original  Issue  Discount 
Instruments. 

Current  Actions:  There  are  no  chcuiges 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Responses:  500. 

Estimated  Time  Per  Response:  6  hr., 
22  min. 

Estimated  Total  Annual  Burden 
Hours:  3,180. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  .are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  20,  2000. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-2990  Filed  2-9-00;  8:45  am] 

BHJJNG  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4684 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
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3506(c)(2)(A)l.  Currently,  the  IRS  is 
soliciting  coifments  concerning  Form 
4684,  Casualties  and  Thefts. 
DATES:  Writteii  comments  should  be 
received  on  or  before  April  10,  2000  to 
be  assured  of  Iconsideration. 
ADDRESSES:  lUrect  all  written  comments 
to  Garrick  R.  fehear.  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.  J  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  brm  and  instructions 
should  be  dirjcted  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
Room  5244,  1111  Constitution  Avenue 
NW.,  Washin  Jton,  DC  20224. 
SUPPLEMENTAI  lY  tNFORMATK)N: 

Title:  Casus  Ities  and  Thefts. 

OMB  Numl  er.  1545-0177. 

Form  Numi  ter:  4684. 

Abstract;  Fi  »rm  4684  is  used  by 
taxpayers  to  c  ompute  their  gain  or  loss 
from  casualtifs  or  thefts,  and  to 
summarize  such  gains  and  losses.  The 
data  is  used  t( )  verify  that  the  correct 
gain  or  loss  h.  is  been  computed. 

Current  Aa  ions:  There  are  no  changes 
being  made  tc  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  app  roved  collection. 

Affected  Pi  blic:  Individuals  or 
households  aj  id  business  or  other  for- 
profit  organizations. 

Estimated  Xumber  of  Respondents: 
300,000.  I 

Estimated  Time  Per  Respondent:  3  hr., 
1  min.  I 

Estimated  total  Annual  Burden 
Hours:  906.000. 

The  followi  ag  paragraph  applies  to  all 
of  the  collect!  ans  of  information  covered 
by  this  notice 

An  agency  i  nay  not  conduct  or 
sponsor,  and  k  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  col  lection  of  information 
displays  a  val  id  OMB  control  number. 
Books  or  reco  -ds  relating  to  a  collection 
of  informatio]  i  must  be  retained  as  long 
as  their  conte  its  may  become  materied 
in  the  admini  itration  of  any  internal 
revenue  law.  \ienerally,  tax  retiuns  and 
tax  return  information  are  confidential. 
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be  summarized  and/or 
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of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  21.  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  00-2991  Filed  2-9-00;  8:45  am] 
MLUNG  CODE  M30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1099-MSA 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Forin 
1099-MSA,  Distributions  From  an  MSA 
or  Medicare+Choice  MSA. 
DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2000  to 
be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622t€665,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Distributions  From  an  MSA  or 
Medicare+Choice  MSA. 

OMB  Number:  1545-1517. 

Form  Number:  1099-MSA. 

Abstract:  This  form  is  used  to  report 
distributions  from  a  medical  savings 
account  as  required  by  Interned  Revenue 
Code  section  220(h). 


Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
25,839. 

Estimated  Time  Per  Response:  10  min. 

Estimated  Total  Armual  Burden 
Hours;  4,134. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  vnll  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  21.  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-2992  Filed  2-9-^)0;  8:45  am) 
BH.UNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2163(c) 

AGENCY:  Internal  Revenue  Service  (ERS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 
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SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currendy,  the  IRS  is 
soliciting  conunents  concerning  Form 
2163(c),  Employment — Reference 
Inquiry. 

DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employment — Reference 
Inquiry. 

OMB  Number:  1545-0274. 

Form  Number:  2163(c). 

Abstract:  Form  2163(c)  is  used  by  the 
Internal  Revenue  Service  to  verify  past 
employment  history  and  to  question 
listed  and  developed  references  as  to  the 
character  and  integrity  of  current  and 
potential  Internal  Revenue  Service 
employees.  The  information  received  is 
incorporated  into  a  report  on  which  a 
securit)'  determination  is  based. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  non-profit  institutions, 
farms.  Federal  government,  and  state, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
20,000. 

Estimated  Time  Per  Respondent:  12 
mins. 

Estimated  Total  Annual  Burden 
Hours:  4,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 


in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiuTi  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuj^cy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  27,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-2993  Filed  2-9-00;  8:45  am) 
BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  6765 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  die  IRS  is 
soliciting  comments  concerning  Form 
6765,  Credit  for  Increasing  Research 
Activies. 

DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  writteiftomments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  hitemal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Credit  for  Increasing  Research 
Activities. 

OMB  Number:  1545-0619. 

Form  Number:  6765. 

Abstract:  IRC  section  38  allows  a 
credit  against  income  tax  (Determined 
under  IRC  section  41)  for  an  increase  in 
research  activities  in  a  trade  or  business. 
Form  6765  is  used  by  businesses  and 
individuals  engaged  in  a  trade  or 
business  to  figure  and  report  the  credit. 
The  data  is  used  to  verify  that  the  credit 
claimed  is  correct. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
23,947. 

Estimated  Time  Per  Respondent:  22 
hours,  22  minutes. 

Estimated  Total  Annual  Burden 
Hours:  535,694. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  ret\im  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Conmients 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
qualify,  utilify.  and  clarify  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
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aid 


technology;  ani 
or  start-up  cost ; 
maintenance 
to  provide  i 

Approved:  JanAary  28.  2000. 
Garrick  R.  Sheai , 
IRS  Reports  Cleai  ance 
IFR  Doc.  00-299' 
BILUNG  CODE  4830-  »1-U 
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(e)  estimates  of  capital 
and  costs  of  operation, 
purchase  of  services 
information. 


Officer. 
Filed  2-9-00:  8:45  ami 


DEPARTMENT!  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5304-SIMPLE,  Form 
5305-SIMPLE,  #nd  Notice  98-4 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  ^d  request  for 

comments. 


SUMMARY:  The  department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  papei  work  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  a  jencies  to  take  this 
opportunity  to  :omment  on  proposed 
and/or  continu  ng  information 
collections,  as  equired  by  the 
Paperwork  Red  action  Act  of  1995, 
Public  Law  10^-13  (44  U.S.C. 
3506(c)(2)(A)).  [Currently,  the  IRS  is 
soliciting  comr  lents  concerning  Form 
5304-SIMPLE,  Savings  Incentive  Match 
Plan  for  Employees  of  Small  Employers 
(SIMPLE)  (Not  subject  to  the  Designated 
Financial  Institution  Rules),  Form  5305- 
SIMPLE,  Savin  »s  Incentive  Match  Plan 
for  Employees  )f  Small  Employers 
(SIMPLE)  (for  Use  With  a  Designated 
Financial  Institution),  and  Notice  98—4, 
SIMPLE  IRA  Plan  Guidance. 
DATES:  Writtenlcomments  should  be 
received  on  or  before  April  10,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Diflect  all  written  comments 
to  Garrick  R.  Skear,  Internal  Revenue 
Service,  room  3244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  aoditional  information  or 
copies  of  the  information  collections 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Savings  Incentive  Match  Plan 
for  Employees  )f  Small  Employers 
(SIMPLE)  (Not  Pubject  to  the  Designated 
Financial  Insti^tion  Rules)  (Form 
5304-SIMPLE)|  Savings  Incentive  Match 
Plan  for  Empla  yees  of  Small  Employers 
(SIMPLE)  (for  1  Jse  With  a  Designated 
Financial  Instil  ution)  (Form  5305- 


SIMPLE);  SIMPLE  IRA  Plan  Guidance 
(Notice  98-4). 

OMB  Number:  1545-1502. 

Form  Number:  Form  5304-SIMPLE, 
Form  5305-SIMPLE,  and  Notice  98^. 

Abstract:  Form  5304-SIMPLE  is  a 
model  SIMPLE  IRA  agreement  that  was 
created  to  be  used  by  an  employer  to 
permit  employees  who  are  not  using  a 
designated  financial  institution  to  make 
salciry  reduction  contributions  to  a 
SIMPLE  IRA  described  in  Internal 
Revenue  Code  section  408(p).  Form 
5305-SIMPLE  is  also  a  model  SIMPLE 
IRA  agreement,  but  it  is  for  use  with  a 
designated  financial  institution.  Notice 
98—4  provides  guidance  for  employers 
and  trustees  regarding  how  they  can 
comply  with  the  requirements  of  Code 
section  408(p)  in  establishing  and 
maintaining  a  SIMPLE  IRA,  including 
information  regarding  the  notification 
and  reporting  requirements  under  Code 
section  408. 

Current  Actions:  There  are  no  changes 
being  made  to  the  information 
collections  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  individuals. 

Estimated  Number  of  Respondents: 
600,000. 

Estimated  Time  Per  Respondent:  3  hr., 
33  min. 

Estimated  Total  Annual  Burden 
Hours;  2,127,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu'den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  19,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(PR  Doc.  00-2995  Filed  2-9-O0;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2000- 
16 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2000-16,  Employee 
Plans  Compliance  Resolution  System. 
DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employee  Plans  Compliance 
Resolution  System. 

OMB  Number:  1545-1673. 

Revenue  Procedure  Number:  Revenue 
Procedure  2000-16. 

Abstract:  The  information  requested 
in  Revenue  Procedure  2000-16  is 
required  to  enable  the  Internal  Revenue 
Service  to  make  determinations 
regarding  the  issuance  of  various  types 
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of  closing  agreements  and  compliance 
statements.  The  issuance  of  closing 
agreements  and  compliance  statements 
allows  individual  plans  to  continue  to 
maintain  their  tax-qualified  status.  As  a 
result,  the  favorable  tax  treatment  of  the 
benefits  of  the  eligible  employees  is 
retained. 

Current  Actions:  There  are  no  changes 
being  made  to  this  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  not-for- 
profit  institutions,  and  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
4,242. 

Estimated  Time  Per  Respondent:  14 
hours,  32  minutes. 

Estimated  Total  Annual  Burden 
Hours:  61,697. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on;  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenemce,  and  purchase  of  services 
to  provide  information. 

Approved:  January  27,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  00-2996  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMEtfT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2000- 
20 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2000-20,  Master 
and  Prototype  Plans. 

DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2000  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Master  and  Prototype  Plans. 

OMB  Number:  1545-1674. 

Revenue  Procedure  Number:  Revenue 
Procedure  2000-20. 

Abstract:  The  master  and  prototype 
revenue  procedure  sets  forth  the 
procedures  for  sponsors  of  master  and 
prototype  pension,  profit-sharing  and 
aimuity  plans  to  request  an  opinion 
letter  from  the  Internal  Revenue  Service 
that  the  form  of  a  master  or  prototype 
plan  meets  the  requirements  of  section 
401(a)  of  the  Internal  Revenue  Code. 
The  issuance  of  the  opinion  letter 
allows  the  sponsor  to  make  retroactive 
changes  to  the  form  of  the  plan  to 
conform  with  recent  changes  in 
statutory  requirements. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  hot-for-profit  institutions. 


farms,  and  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
266,530. 

Estimated  Time  Per  Respondent:  1 
hour,  32  minutes. 

Estimated  Total  Annual  Burden 
Hours:  408,563. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  lanuary  24,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

|FR  Dor.  00-2997  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[INTL-1 16-90] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
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to  reduce  pape  rwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continiiing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  loi-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comaients  concerning  an 
existing  notice  of  proposed  rulemaking, 
INTL-1 16-90,  JAUocation  of  Charitable 
Contributions  l§  1.861-8). 
DATES:  Written!  comments  should  be 
received  on  or  before  April  10,  2000  to 
be  assured  of  cbnsideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Spear,  Internal  Revenue 
Service,  room  $244,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  irFORMATION  CONTACT: 
Requests  for  ac  ditional  information  or 
copies  of  this  r  sgulation  should  be 
directed  to  Fajie  Bruce.  (202)  622-6665. 
Internal  Reven  ie  Service,  room  5244. 
1111  Constitution  Avenue  NW., 
Washington,  Dq  20224. 
SUPPLEMENTARJr  INFORMATION: 

Title:  Alloca  ion  of  Charitable 
Contributions. 

OMB  Numb<r;  1545-1240. 

Regulation  F  roject  Number:  INTL- 
116-90. 

Abstract:  Se<:tion  1.861-8(e)  of  the 
regulation  proi  ides  guidance 
concerning  the  allocation  and 
apportionment  of  deductions  for 
charitable  contributions.  It  would 
require  a  taxpa  yet  to  allocate  a 
deduction  for  <  haritable  contributions 
solely  to  Unite  1  States  source  gross 
income  or  sole  y  to  foreign  source  gross 
income  in  certain  cases.  The  required 
records  will  be  used  on  audit  to  verify 
the  United  Stai  es  allocation  of  these 
deductions. 

Current  Acti  :>ns:  There  is  no  change  to 
this  existing  re  ^ulation. 

Type  ofRevi  ?iv:  Extension  of  a 
currently  appn  wed  collection. 

Affected  Put  lie:  Business  or  other  for- 
profit  organiza  ions. 

Estimated  jV  imber  of  Respondents: 
500. 

Estimated  T.  me  Per  Respondent:  1 
hour. 

Estimated  Ti  ttal  Annual  Burden 
Hours:  500  hours. 

The  foUowir  g  paragraph  applies  to  all 
of  the  coUectio  ns  of  information  covered 
by  this  notice: 

An  agency  n  ay  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  c  illection  of  information 
unless  the  coll  ;ction  of  information 
displays  a  vali  1  0MB  control  number. 
Books  or  recor  Is  relating  to  a  collection 
of  information  must  be  retained  as  long 


as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simunarized  and/or  included  in  the 
request  for  OMB  approval.  AU 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performeuice  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu-chase  of  services 
to  provide  information. 

Approved:  January  19,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  00-2998  Filed  2-9-00;  8:45  am] 

BILUNG  CODE  4S30-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

(INTL-485-89] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  INTL-485-89 
(TD  8400),  Taxation  of  Gain  or  Loss 
from  Certain  Nonfunctional  Currency 
Transactions  (Section  988  Transactions) 
(Sections  1.988-0  through  1.988-5). 


DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Martha  R.  Brinson.  (202) 
622-3869,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Taxation  of  Gain  or  Loss  from 
Certain  Nonfunctional  Currency 
Transactions  (Section  988  Transactions). 

OMB  Number:  1545-1131. 

Regulation  Project  Number:  INTL- 
485-89. 

Abstract;  Internal  Revenue  Code 
sections  988(c)(1)  (D)  and  (E)  allow 
taxpayers  to  make  elections  concerning 
the  taxation  of  exchange  gain  or  loss  on 
certain  foreign  currency  denominated 
transactions.  In  addition,  Code  sections 
988(a)(1)(B)  and  988(d)  require 
taxpayers  to  identify  transactions  which 
generate  capital  gain  or  loss  or  which 
are  hedges  of  other  transactions.  This 
regulation  provides  guidance  on  making 
the  elections  and  complying  with  the 
identification  rules.  , 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
cxirrently  approved  collection. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Time  Per  Respondent:  40 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,333. 

The  following  paragraph  applies  to  all 
bf  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
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(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  Ways  to 
minimize  the  biurden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  Estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  21,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-2999  Filed  2-9-00;  8:45  am) 

BILUNG  CODE  483(M)1-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Ruling  2000-8 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
bvu-den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 


soliciting  comments  concerning 
Revenue  Ruling  2000-8,  Negative 
Elections  in  Section  401(k)  Plans. 
DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  ruling  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Negative  Elections  in  Section 
401  (k)  Plans. 

OMB  Number:  1545-1605. 

Revenue  Ruling  Number:  Revenue 
Ruling  2000-8. 

Abstract:  Revenue  Ruling  2000-8 
describes  certain  criteria  that  must  be 
met  before  an  employee's  compensation 
can  be  contributed  to  an  employer's 
section  401(k)  plan  in  the  absence  of  an 
affirmative  election  by  the  employee. 
Generally,  before  an  employer  can 
automatically  include  its  employees  in 
the  employer's  section  401  (k)  plan,  the 
employees  must  be  notified  by  the 
employer  that  they  can  elect  out  and 
they  must  be  given  a  reasonable  period 
of  time  in  which  to  do  so. 

Current  Actions:  There  are  no  changes 
being  made  to  this  revenue  ruling  at  this 
time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
1,500. 

Estimated  Time  Per  Respondent:  1 
hoiu°,  10  minutes. 


Estimated  Total  Annual  Burden 
Hours:  1,750. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or       • 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal  ■ 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments,  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  31,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  00-3000  Filed  2-9-00;  8:45  ami 
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ENVIRONMEN  FAL  PROTECTION 
AGENCY 

40  CFR  Parts  ^0, 85,  and  86 

[AMS-FRL-651^2] 
RIN  2060-AI23 

Control  of  Air  Pollution  From  New 
Motor  Vehicles:  Tier  2  Motor  Vehicle 
Emissions  Standards  and  Gasoline 
Sulfur  Control  Requirements 

AGENCY:  Envirt^nmental  Protection 
Agency  (EPA). 
action:  Final  riile. 


SUMMARY:  Tod)  y's  action  finalizes  a 
major  program  designed  to  significantly 
reduce  the  emi  ssions  from  new 
passenger  cars  uid  light  trucks, 
including  pickup  trucks,  vans, 
minivans,  and  Bport-utility  vehicles. 
These  reductioiis  will  provide  for 
cleaner  air  and  greater  public  health 
protection,  primarily  by  reducing  ozone 
and  PM  pollution.  The  program  is  a 
comprehensiva  regulatory  initiative  that 
treats  vehicles  and  fiiels  as  a  system, 
combining  requirements  for  much 
cleaner  vehiclas  with  requirements  for 
much  lower  letels  of  sulfur  in  gasoline. 
A  list  of  major  highlights  of  the  program 
appears  at  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  Federal  Register. 

The  programl  we  are  finalizing  today 
will  phase  in  a  single  set  of  tailpipe 
emission  standards  that  will,  for  the  first 
time,  apply  to  f  11  passenger  cars,  light 
trucks,  and  larger  passenger  vehicles 
operated  on  an  /  fuel.  This  set  of  "Tier 
2  standards"  is  feasible  and  the  use  of 
a  single  set  of  s  tandards  is  appropriate 
because  of  the  ncreased  use  of  light 
trucks  for  pers(  mal  transportation.  The 
miles  traveled  n  light  trucks  is 
increasing  and  the  emissions  from  these 
vehicles  are  thus  an  increasing  problem. 
This  approach  builds  on  the  recent 
technology  im|  irovements  resulting 
from  the  succe  isful  National  Low- 
Emission  Vehii  :les  (NLEV)  program. 

To  enable  th  j  very  clean  Tier  2 
vehicle  emissidn  control  technology  to 
be  introduced  i  ind  to  maintain  its 
effectiveness,  \ie  are  also  requiring 
reduced  gasoline  sulfur  levels 
nationwide.  Tl  e  reduction  in  sulfur 
levels  will  also  contribute  directly  to 
cleaner  air  in  a  ddition  to  its  beneficial 
effects  on  vehii  :le  emission  control 
systems.  Refindrs  will  generally  install 
additional  refii  ling  equipment  to  remove 
sulfur  in  their  lefining  processes. 
Importers  of  gapoline  will  be  required  to 
import  and  market  only  gasoline 
meeting  the  su  fur  standards.  Today's 
action  also  inti  oduces  an  averaging, 


banking,  and  trading  program  to  provide 
flexibility  for  refiners  and  ease 
implementation  of  the  gasoline  sulfur 
control  program. 

The  overall  program  focuses  on 
reducing  the  passenger  car  and  light 
truck  emissions  most  responsible  for 
causing  ozone  and  particulate  matter 
problems.  Without  today's  action,  we 
project  that  emissions  of  nitrogen  oxides 
from  these  vehicles  will  represent  as 
much  as  40  percent  of  this  ozone- 
forming  pollutant  in  some  cities,  and 
almost  20  percent  nationwide,  by  the 
year  2030. 

Today's  program  will  bring  about 
major  reductions  in  annual  emissions  of 
these  pollutants  and  also  reduce  the 
emissions  of  sulfur  compoimds 
resulting  from  the  sulfur  in  gasoline.  For 
example,  we  project  a  reduction  in 
oxides  of  nitrogen  emissions  of  at  least 
856,000  tons  per  year  by  2007  and 
1,236,000  by  2010.  the  time  frame  when 
many  states  will  have  to  demonstrate 
compliance  with  air  quality  standards. 
Emission  reductions  will  continue 
increasing  for  many  years,  reaching  at 
least  2,220,000  tons  per  year  in  2020 
and  continuing  to  rise  further  in  future 
years.  In  addition,  the  program  will 
reduce  the  contribution  of  vehicles  to 
other  serious  public  health  and 
enviroTunentad  problems,  including 
VOC,  PM,  and  regional  visibility 
problems,  toxic  air  pollutants,  acid  rain, 
and  nitrogen  loading  of  estuaries. 

Furthermore,  we  project  that  these 
reductions,  and  their  resulting 
environmental  benefits,  will  come  at  an 
average  cost  increase  of  less  than  $100 
per  passenger  car,  an  average  cost 
increase  of  less  than  $200  for  light 
trucks,  and  an  average  cost  increase  of 
about  $350  for  medium-duty  passenger 
vehicles,  and  an  average  increase  of  less 
than  2  cents  per  gallon  of  gasoline  (or 
about  $120  over  the  life  of  an  average 
vehicle). 

DATES:  This  rule  is  effective  April  10, 
2000. 

The  incorporation  by  reference  of 
certain  publications  contained  in  this 
rule  are  approved  by  the  Director  of  the 
Federal  Register  as  of  April  10,  2000. 
ADDRESSES:  Comments:  All  comments 
and  materials  relevant  to  today's  action 
have  been  placed  in  Public  Docket  No. 
A-97-10  at  the  following  address:  U.S. 
Environmental  Protection  Agency 
(EPA),  Air  Docket  (6102),  Room  M- 
1500.  401  M  Street,  S.W.,  Washington, 
D.C.  20460.  EPA's  Air  Docket  makes 
materials  related  to  this  rulemaking 
available  for  review  at  the  above  address 
(on  the  ground  floor  in  Waterside  Mall) 
from  8:00  a.m.  to  5:30  p.m.,  Monday 
through  Friday,  except  on  government 


holidays.  You  can  reach  the  Air  Docket 
by  telephone  at  (202)  260-7548  and  by 
facsimile  at  (202)  260-4400.  We  may 
chsu^e  a  reasonable  fee  for  copying 
docket  materials,  as  provided  in  40  CFR 
Part  2. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Connell,  U.S.  EPA,  National 
Vehicle  and  Fuels  Emission  Laboratory, 
2000  Traverwood,  Ann  Arbor  MI  48105; 
Telephone  (734)  214-4349,  FAX  (734) 
214-4816,  E-mail 
connell.carol@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Highlights  of  the  Tier2/Ga8oline  Sulfur 
Program 

For  cars,  and  light  trucks,  and  larger 
passenger  vehicles,  the  program  will — 

•  Starting  in  2004,  through  a  phase- 
in.  apply  for  the  first  time  the  same  set 
of  emission  standards  covering 
passenger  cars,  light  trucks,  and  large 
SUVs  and  passenger  vehicles.  These 
emission  levels  ("Tier  2  standards")  are 
feasible  for  these  vehicles.  The  Tier  2 
standards  are  also  appropriate  because 
of  the  increased  use  of  light  trucks  for 
personal  transportation — the  miles 
traveled  in  light  trucks  is  increasing  and 
the  emissions  from  these  vehicles  are 
thus  an  increasing  problem. 

•  Introduce  a  new  category  of 
vehicles,  "medium-duty  passenger 
vehicles,"  thus  bringing  larger  passenger 
vans  and  SUVs  into  the  Tier  2  program. 

•  During  the  phase-in,  apply  interim 
fleet  emission  average  standards  that 
match  or  are  more  stringent  than  current 
federal  and  California  "LEV  I"  (Low- 
Emission  Vehicle,  Phase  I)  standards. 

•  Apply  the  same  standards  to 
vehicles  operated  on  any  fuel. 

•  Allow  auto  manufacturers  to 
comply  with  the  very  stringent  new 
standards  in  a  flexible  way  while 
ensiuing  that  the  needed  environmental 
benefits  occur. 

•  Build  on  the  recent  technology 
improvements  resulting  from  the 
successful  National  Low-Emission 
Vehicles  (NLEV)  program  and  improve 
the  performance  of  these  vehicles 
through  lower  sulfur  gasoline. 

•  Set  more  stringent  particulate 
matter  standards. 

•  Set  more  stringent  evaporative 
emission  standards. 

For  commercial  gasoline,  the  program 
will— 

•  Significantly  reduce  average 
gasoline  sulfur  levels  nationwide  as 
early  as  2000,  fully  phased  in  in  2006. 
Refiners  will  generally  add  refining 
equipment  to  remove  sulfur  in  their 
refining  processes.  Importers  of  gasoline 
will  be  required  to  import  and  market 
only  gasoline  meeting  the  sulfur  limits. 
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•  Provide  for  flexible  implementation 
by  refiners  through  an  averaging, 
banking,  and  trading  program. 

•  Encourage  early  introduction  of 
cleaner  fuel  into  the  marketplace 
through  an  early  sulfur  credit  and 
allotment  program.  •* 

•  Apply  temporary  gasoline  sulfur 
standards  to  certain  small  refiners  and 
gasoline  marketed  in  a  limited 
geographic  area  in  the  western  U.S. 

•  Enable  the  new  Tier  2  vehicles  to 
meet  the  emission  standards  by  greatly 
reducing  the  degradation  of  vehicle 
emission  control  performance  from 


sidfur  in  gasoline.  Lower  sulfur  gasoline 
also  appears  to  be  necessary  for  the 
introduction  of  advanced  technologies 
that  promise  higher  fuel  economy  but 
are  very  susceptible  to  sulfur  poisoning 
(for  example,  gasoline  direct  injection 
engines). 

•  Reduce  emissions  from  NLEV 
vehicles  and  other  vehicles  already  on 
the  road. 

Regulated  Entities 

This  action  will  affect  you  if  you 
produce  new  motor  vehicles,  alter 
individual  imported  motor  vehicles  to 


address  U.S.  regulation,  or  convert 
motor  vehicles  to  use  alternative  fuels. 
It  will  also  affect  you  if  you  produce, 
distribute,  or  sell  gasoline  motor  fuel. 

The  table  below  gives  some  examples 
of  entities  that  may  have  to  comply  with 
the  regulations.  But  because  these  are 
only  examples,  you  should  carefully 
examine  these  and  existing  regulations 
in  40  CFR  parts  80  and  86.  If  you  have 
questions,  call  the  person  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  above. 


Category 


Industry 
Industry 


Industry 

Industry 
Industry 

Industry 


NAICS  codes  « 


336111 
336112 
336120 
336311 
336312 
422720 
454312 
811198 
541514 
541690 
811112 

811198 
541514 
324110 
422710 
422720 
484220 
484230 


SIC  Codes" 


3711 


3592 

3714 
5172 
5984 
7549 
8742 
8931 
7533 

7549 
8742 
2911 
5171 
5172 
4212 
4213 


Examples  of  potentially  regulated  entities 


Motor  Vehicle  Manufacturers. 


Alternative  fuel  vehlde  converters. 


Commercial  Importers  of  Vehicles  arxJ  Vehicle  Com- 
ponents. 


Petroleum  Refiners 

Gasoline  Marketers  and  DistritMJtors. 

Gasoline  Carriers. 


a  North  American  Industry  Classification  System  (NAICS). 
"  Standard  Industrial  Classification  (SIC)  system  code. 


Access  to  Rulemaking  Documents 
Through  the  Internet 

»  Today's  action  is  available 
electronically  on  the  day  of  publication 
from  the  Office  of  the  Federal  Register 
Internet  Web  site  listed  below. 
Electronic  copies  of  this  preamble  and 
regulatory  language  as  well  as  the 
Response  to  Comments  document,  the 
Regulatory  Impact  Analysis  and  other 
dociunents  associated  with  today's  final 
rule  are  available  from  the  EPA  Office 
of  Mobile  Sources  Web  site  listed  below 
shortly  Jifter  the  rule  is  signed  by  the 
Administrator.  This  service  is  free  of 
charge,  except  any  cost  that  you  already 
incur  for  coimecting  to  the  Internet. 
Federal  Register  Web  Site:  http:// 

www.epa.gov/docs/fedrgstr/epa-air/ 

(Either  select  a  desired  date  or  use  the 

Search  feature.) 
Office  of  Mobile  Sources  (OMS)  Web 

Site:  http://www.epa.gov/oms/  (Look 

in  "What's  New"  or  imder  the 

"Automobiles"  topic.) 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  dociunent  and  the  software  into 
which  the  document  may  be 


downloaded,  changes  in  format,  page 
length,  etc.,  may  occur. 

Outline  of  This  Preamble  ^ 

I.  Introduction 

A.  What  Are  the  Basic  Components  of  the 
Program? 

1.  Vehicle  Emission  Standards 

2.  Gasoline  Sulfur  Standards 

B.  What  Is  Our  Statutory  Authority  for 
Today's  Action? 

1.  Light-Duty  Vehicles  and  Trucks 

2.  Gasoline  Sulfur  Controls 

C.  The  Tier  2  Study  and  the  Sulfur  Staff 
Paper 

D.  Relationship  of  Diesel  Fuel  Sulfur 
Control  to  the  Tier  2/Gasoline  Sulfur 
Program 

II.  Tier  2  Determination 

A.  There  Is  a  Substantial  Need  for  Further 
Emission  Reductions  in  Order  To  Attain 
and  Maintain  National  Ambient  Air 
Quality  Standards 

B.  More  Stringent  Standards  for  Light-Duty 
Vehicles  and  Trucks  Are  Technologically 
Feasible 

C.  More  Stringent  Standards  for  Light-Duty 
Vehicles  and  Trucks  Are  Needed  and 
Cost  Effective  Compared  to  Available 
Alternatives 

III.  Air  Quality  Need  For  and  Impact  of 

Today's  Action 


A.  Americans  Face  Serious  Air  Quality 
Problems  That  Require  Further  Emission 
Reductions 

B.  Ozone 

1.  Background  on  Ozone  Air  Quality 

2.  Additional  Emission  Reductions  Are 
Needed  To  Attain  and  Maintain  the 
Ozone  NAAQS. 

a.  Summary 

b.  Ozone  Modeling  Presented  in  Our 
Proposal  and  Supplemental  Notice 

c.  Updated  and  Additional  Ozone 
Modeling 

d.  Results  and  Conclusions 

e.  Issues  and  Comments  Addressed 

f.  8-Hour  Ozone 

3.  Cars  and  Light-Duty  Trucks  Are  a  Big 
Part  of  the  NOx  and  VOC  Emissions,  and 
Today's  Action  Will  Reduce  This 
Contribution  Substantially 

4.  Ozone  Reductions  Expected  From  This 
Rule 

C.  Particulate  Matter 

1.  Background  on  PM 

2.  Need  for  Additional  Reductions  to 
Attain  and  Maintain  the  PMio  NAAQS 

3.  PM25  Discussion 

4.  Emission  Reductions  and  Ambient  PM 
Reductions 

D.  Other  Criteria  Pollutants:  Carbon 
Monoxide,  Nitrogen  Dioxide.  Sulfur 
Dioxide 

E.  Visibility 
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IV 
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Forward 
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Clean  Vehi 

e.  Interim  Stai  dards 
i.  Interim  Exhi  lust 
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HLDTs 

f.  Light-Duty  Evaporative  Emission 
Standards 


Deficits  Can  Be  Carried 

the  Introduction  of  Ultra 

Is 

Emission  Standards  for 

Emission  Standards  for 


g.  Passenger  Vehicles  Above  8,500  Pounds 

GVWR 
C.  Our  Program  for  Controlling  Gasoline 

Sulfur 

1.  Gasoline  Sulfur  Standards  for  Refiners 
and  Importers 

a.  Standards  and  Deadlines  That  Refiners/ 
Importers  Must  Meet 

i.  What  Are  the  Per-Gallon  Caps  on 

Gasoline  Sulfur  Levels  in  2004  and 

Beyond? 
ii.  What  Standards  Must  Refiners/ 

Importers  Meet  on  a  Corporate  Average 

Basis? 
iii.  What  Standards  Must  Be  Met  by 

Individual  Refineries/Importers? 

b.  Standards  and  Deadlines  for  Refiners/ 
Importers  Which  Provide  Gasoline  to  the 
Geographic  Phase-in  Area  (GPA) 

i.  JustiRcation  for  Our  Geographic  Phase-in 

Approach 
ii.  VVhat  Is  the  Geographic  Phase-in  Area 

and  How  Was  It  Established? 
iii.  Standards/Deadlines  for  Gasoline  Sold 

in  the  Geographic  Phase-in  Area 
iv.  What  Are  the  Per-Gallon  Caps  on 

Gasoline  Sulfur  Levels  in  the  Phase-in 

Area? 
v.  How  Do  Refiners/Importers  Account  for 

GPA  Fuel  in  Their  Corporate  Average 

Calculations? 
vi.  How  Do  Refiners/Importers  Apply  for 

the  Geographic  Phase-in  Area  Standards? 
vii.  How  Will  EPA  Establish  the  GPA  in 

Adjacent  States? 

c.  How  Does  the  Sulfur  Averaging, 
Banking,  and  Trading  Program  Work? 

i.  Generating  Allotments  Prior  to  2004 

ii.  Generating  Allotments  in  2004  and  2005 

iii.  Using  Allotments  in  2004  and  2005 

iv.  How  Long  Do  Allotments  Last? 

v.  Establishing  Individual  Refinery  Sulfur 

Baselines  for  Credit  Generation  Purposes 
vi.  Generating  Sulfur  Credits  Prior  to  2004 
vii.  Generating  Sulfur  Credits  in  2004  and 

Beyond 
viii.  Using  Sulfur  Credits 
ix.  How  Long  Do  Credits  Last? 
X.  Conversion  of  Allotments  Into  Credits 

d.  How  are  State  Sulfur  Programs  Affected 
by  EPA's  Program? 

2.  Hardship  Provision  for  Qualifying 
Refiners 

a.  Hardship  Provision  for  Qualifying  Small 
Refiners 

i.  How  Are  Small  Refiners  Defined? 
ii.  Standards  That  Small  Refiners  Must 

Meet 
iii.  How  Do  Small  Refiners  Apply  for  Small 

Refiner  Status? 
iv.  How  Do  Small  Refineries  Apply  for  a 

Sulfur  Baseline? 
v.  Volume  Limitation  on  Use  of  a  Small 

Refinery  Standard 
vi.  Extensions  Beyond  2007  for  Small 

Refiners 
vii.  Can  Small  Refiners  Participate  in  the 

ABT  Program? 

b.  Temporary  Waivers  From  Low  Sulfur 
Requirements  in  Extreme  Unforeseen 
Circumstances 

c.  Temporary  Waivers  Based  on  Extreme 
Hardship  Circumstances 

3.  Streamlining  of  Refinery  Air  Pollution 
Permitting  Process 

a.  Brief  Summary  of  Proposal 


b.  Significant  Comments  Received 

c.  Today's  Action 

K  Major  New  Source  Review 

ii.  Environmental  Justice 

D.  What  Are  the  Economic  Impacts,  Cost 

Effectiveness  and  Monetized  Benefits  of 

the  Tier  2  Program? 

1.  What  Are  the  Estimated  Costs  of  the 
Vehicle  Standards? 

2.  Estimated  Costs  of  the  Gasoline  Sulfur 
.    Standards 

3.  What  Are  the  Aggregate  Costs  of  the  Tier 
2/Gasoline  Sulfur  Final  Rule? 

4.  How  Does  the  Cost-Effectiveness  of  This 
Program  Compare  to  Other  Programs? 

a.  Cost  Effectiveness  of  this  Program 

b.  How  Does  the  Cost  Effectiveness  of  This 
Program  Compare  With  Other  Means  of 
Obtaining  Mobile  Source  NOx+NMHC 
Reductions? 

c.  How  Does  the  Cost  Effectiveness  of  This 
Program  Compare  With  Other  Known 
Non-Mobile  Source  Technologies  for 
Reducing  NOx+NMHC? 

5.  Does  the  Value  of  the  Benefits  Outweigh 
the  Cost  of  the  Standards? 

a.  What  Is  the  Purpose  of  This  Benefit-Cost 
Comparison? 

b.  What  Was  Our  Overall  Approach  to  the 
Benefit-Cost  Analysis?  * 

c.  What  Are  the  Significant  Limitations  of 
the  Benefit-Cost  Analysis? 

d.  How  Was  the  Benefit-Cost  Analysis 
Changed  From  Proposal? 

e.  How  Did  We  Perform  the  Benefit-Cost 
Analysis? 

f.  What  Were  the  Results  of  the  Benefit- 
Cost  Analysis? 

V.  Other  Vehicle-Related  Provisions 

A.  Final  Tier  2  CO,  HCHO  and  PM 
Standards 

1.  Carbon  Monoxide  (CO)  Standards 

2.  Formaldehyde  (HCHO)  Standards 

3.  Use  of  NMHC  Data  To  Show  Compliance 
With  NMOG  Standards:  Alternate 
Compliance  With  Formaldehyde 
Standards. 

4.  Particulate  Matter  (PM)  Standards 

B.  Useful  Life 

1.  Mandatory  120,000  Mile  Useful  Life 

2.  150,000  Mile  Useful  Life  Certification 
Option 

C.  Supplemental  Federal  Test  Procedure 
(SFTP)  Standards 

1.  Background 

2.  SFTP  Under  the  NLEV  Program 

3.  SFTP  Standcirds  for  the  Interim  and  Tier 
2  LDVs  and  LDTs:  As  Proposed 

4.  Final  SFTP  Standards  for  Interim  and 
Tier  2  LDVs  and  LDTs 

5.  Adding  a  PM  Standard  to  the  SFTP 
-  Standards 

6.  Future  Efforts  Relevant  to  SFTP 
Standards 

D.  LDT  Test  Weight 

E.  Test  Fuels 

F.  Changes  to  Evaporative  Certification 
Procedures  to  Address  Impacts  of 
Alcohol  Fuels 

G.  Other  Test  Procedure  Issues 
H.  Small  Volume  Manufacturers 

1.  Special  Provisions  for  Independent 
Commercial  Importers  (ICIs) 

2.  Hardship  Provision  for  Small  Volume 
Manufacturers 

I.  Compliance  Monitoring  and  Enforcement 
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1.  Application  of  EPA's  Compliance 
Assurance  Program,  CAP2000 

2.  Compliance  Monitoring 

3.  Relaxed  In-Use  Standards  for  Vehicles 
Produced  During  the  Phase-in  Period 

4.  Enforcement  of  the  Tier  2  and  Interim 
Corporate  Average  NOx  Standards. 

J.  Addressing  Environmentally  Beneficial 

Technologies  Not  Recognized  by  Test 

Procedures 
K.  Adverse  Effects  of  System  Leaks 
L.  The  Future  Development  of  Advanced 

Technology  and  the  Role  of  Fuels 
M.  Kliscellaneous  Provisions 
VI.  Gasoline  Sulfur  Program  Compliance 

and  Enforcement  Provisions 

A.  Overview 

B.  Requirements  for  Foreign  Refiners  and 
Importers 

1.  Requirements  for  Foreign  Refiners  With 
Individual  Refinery  Sulfur  Standards  or 
Credit  Generation  Baselines 

2.  Requirements  for  Truck  Importers 

C.  What  Standards  and  Requirements 
Apply  Downstream? 

D.  Testing  and  Sampling  Methods  and 
Requirements 

1.  Test  Method  for  Sulfur  in  Gasoline 

2.  Test  Method  for  Sulfur  in  Butane 

3.  Quality  Assurance  Testing 

4.  Requirement  to  Test  Every  Batch  of 
Gasoline  Produced  or  Imported 

5.  Exceptions  to  the  Every-Batch  Testing 
Requirement 

6.  Sampling  Methods 

7.  Gasoline  Sample  Retention 
Requirements 

E.  Federal  Enforcement  Provisions  for 
California  Gasoline  and  for  Use  of 
California  Test  Methods  to  Determine 
Compliance 

F.  Recordkeeping  and  Reporting 
Requirements 

1.  Product  Transfer  Documents 

2.  Recordkeeping  Requirements 

3.  Reporting  Requirements 

G.  Exemptions  for  Research,  Development, 
and  Testing 

H.  Liability  and  Penalty  Provisions  for 

Noncompliance 
I.  How  Will  Compliance  With  the  Sulfur 

Standards  Be  Determined? 

VII.  Public  Participation 

VIII.  Administrative  Requirements 

A.  Administrative  Designation  and 
T^egulatory  Analysis 

B.  Regulatory  Flexibility 

1.  Potentially  Affected  Small  Businesses 

2.  Small  Business  Advocacy  Review  Panel 
and  the  Evaluation  of  Regulatory 
Alternatives 

C.  Paperwork  Reduction  Act 

D.  Intergovernmental  Relations 

1.  Unfunded  Mandates  Reform  Act 

2.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

3.  Executive  Order  13132  (Federalism) 

E.  National  Technology  Transfer  and 
Advancement  Act 

F.  Executive  Order  13045:  Children's 
Health  Protection 

G.  Congressional  Review  Act 

IX.  Statutory  Provisions  and  Legal  Authority 


I.  Introduction 

Since  the  passage  of  the  1990  Clean 
Air  Act  Amendments,  the  U.S.  has  made 
significant  progress  in  reducing 
emissions  from  passenger  cars  and  light 
trucks.  The  National  Low-Emission 
Vehicle  (NLEV)  and  Reformulated 
Gasoline  (RFG)  programs  are  important 
examples  of  control  programs  that  are  in 
place  and  will  continue  to  help  reduce 
car  and  light-duty  truck  emissions  into 
the  near  future. 

Nonetheless,  due  to  increasing  vehicle 
population  and  vehicle  miles  traveled, 
passenger  cars  and  light  trucks  will 
continue  to  be  significant  contributors 
to  air  pollution  inventories  well  into  the 
future.  In  fact,  the  emission  contribution 
of  light  trucks  and  sport  utility  vehicles 
now  matches  that  of  passenger  cars. 
(This  is  occurring  because  of  the 
combination  of  growth  in  miles  traveled 
by  light  trucks  and  the  fact  that  their 
emission  standards  are  currently  less 
stringent  than  those  of  passenger  cars). 
The  program  we  describe  below  builds 
on  the  NLEV  and  RFG  Phase  II  programs 
to  develop  a  strong  new  national 
program  -to  protect  public  health  and  the 
environment  well  into  the  next  century. 
The  program,  while  reducing  VOC  and 
other  emissions,  focuses  especially  on 
NOx,  because  that  is  where  the  largest 
air  quality  gains  can  be  achieved. 

We  have  followed  several  overarching 
principles  in  developing  this  final  rule: 

•  Design  a  strong  national  program 
that  will  assist  states  in  every  region  of 
the  country  to  meet  their  air  quality 
objectives  and  that  will  ensure  that  cars 
and  trucks  continue  to  contribute  a  fair 
share  to  our  nation's  overall  air  quality 
solutions; 

•  View  vehicles  and  fuels  as  an 
integrated  system,  recognizing  that  only 
by  addressing  both  can  the  best  overall 
emission  performance  be  achieved; 

•  Establish  a  single  set  of  emission 
standards  that  apply  regardless  of  the 
fuel  used  and  whether  the  vehicle  is  a 
car,  a  light  truck,  or  a  larger  passenger 
vehicle; 

•  Provide  compliance  flexibilities 
that  allow  vehicle  manufacturers  and  oil 
refiners  to  adjust  to  future  market  trends 
and  honor  consumer  preferences; 

•  Not  preclude  the  development  of 
advanced  low  emission  or  fuel  efficient 
technologies  such  as  lean-burn  engines; 
and 

•  Ensure  sufficient  leadtime  for 
phase-in  of  the  Tier  2  and  gasoline 
sulfur  program. 

With  these  principles  as  background, 
we  turn  now  to  an  overview  of  the 
vehicle  and  fuel  aspects  of  the  program. 
Sections  I  and  II  of  this  preamble  will 
give  you  a  brief  overview  of  our  program 


and  our  rationale  for  implementing  it. 
Subsequent  sections  will  expand  on  the 
air  quality  need,  technological 
feasibility,  economic  impacts,  and 
provide  a  detailed  description  of  the 
specifics  of  the  program.  A  public 
participation  section  reviews  the 
process  we  followed  in  soliciting  and 
responding  to  public  comment.  The 
final  sections  deal  with  several 
administrative  requirements.  You  may 
also  want  to  review  our  Final  Regulatory 
Impact  Analysis  (RIA)  and  our  Response 
to  Comments  document,  both  of  which 
are  found  in  the  docket  and  on  the 
Internet.  They  provide  additional 
analyses  and  discussions  of  many  topics 
raised  in  this  preamble. 

A.  What  Are  the  Basic  Components  of 
the  Program? 

The  nation's  air  quality,  while 
certainly  better  than  in  the  past,  will 
nevertheless  continue  to  expose  tens  of 
millions  of  Americans  to  unhealthy 
levels  of  air  pollution  well  into  the 
future  in  the  absence  of  significant  new 
controls  on  emissions  from  motor 
vehicles.  EPA  is  therefore  finalizing  a 
major,  comprehensive  program  designed 
to  reduce  emission  standards  for 
passenger  cars,  hght  trucks,  and  large 
passenger  vehicles  (including  sport- 
utility  vehicles,  minivans,  vans,  and 
pickup  trucks)  and  to  reduce  the  sulfur 
content  of  gasoline.  Under  the  program, 
automakers  will  produce  vehicles 
designed  to  have  very  low  emissions 
when  operated  on  low-sulfur  gasoline, 
and  oil  refiners  will  provide  that  much 
cleaner  gasoline  nationwide.  In  this 
preamble,  we  refer  to  the 
comprehensive-program  as  the  "Tier  2/ 
Gasoline  Sulfur  program." 

1.  Vehicle  Emission  Stemdards 

Today's  action  sets  new  federal 
emission  standards  ("Tier  2  standards") 
for  passenger  cars,  light  trucks,  and 
larger  passenger  vehicles.  The  program 
is  designed  to  focus  on  reducing  the 
emissions  most  responsible  for  the 
ozone  and  particulate  matter  (PM) 
impact  from  these  vehicles — nitrogen 
oxides  (NOx)  and  non-methane  organic 
gases  (NMOG).  consisting  primarily  of 
hydrocarbons  (HC)  and  contributing  to 
ambient  volatile  organic  compounds 
(VOC).  The  program  will  also,  for  the 
first  time,  apply  the  same  set  of  federal 
standards  to  all  passenger  cars,  light 
trucks,  and  medium-duty  passenger 
vehicles.  Light  trucks  include  "light 
light-duty  trucks"  (or  LLDTs),  rated  at 
less  than  6000  pounds  gross  vehicle 
weight  and  "heavy  light-duty  trucks" 
(or  HLDTs),  rated  at  more  than  6000 
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pounds  gross  \  ehicle  weight).^ 
"Medium-duty  passenger  vehicles"  (or 
MDPVs)  form  a  new  class  of  vehicles 
introduced  by  this  rule  that  includes 
SUVs  and  passenger  vans  rated  at 
between  8.500  and  10,000  GVWR.  The 
program  thus  insures  that  essentially  all 
vehicles  designed  for  passenger  use  in 
the  future  will  be  very  clean  vehicles. 

The  Tier  2  si  andards  finalized  today 
will  reduce  ne  m  vehicle  NOx  levels  to 
an  average  of  Q.07  grams  per  mile  (g/mi). 
For  new  passenger  cars  and  light  LDTs, 
these  standards  will  phase  in  begiiming 
in  2004.  with  tne  standards  to  be  fully 
phased  in  by  2007.2  For  heavy  LDTs  and 
MDPVs,  the  Ti^r  2  standards  will  be 
phased  in  beginning  in  2008,  with  full 
compliance  in  12009. 

During  the  phase-in  period  from 
2004-2007,  all  passenger  cars  and  light 
LDTs  not  certi^ed  to  the  primary  Tier  2 
standards  will  pave  to  meet  an  interim 
average  standard  of  0.30  g/mi  NOx, 
equivalent  to  tpe  ciurent  NLEV 
standards  for  LIDVs  and  more  stringent 
LDT2s  (e.g.,  minivans).^ 
During  the  per  od  2004-2008,  heavy 
LDTs  and  MDI  Vs  not  certified  to  the 
final  Tier  2  staidards  will  phase  in  to 
an  interim  pro  ;ram  with  an  average 
standard  of  0.2  0  g/mi  NOx.  with  those 
not  covered  by  the  phase-in  meeting  a 
per-vehicle  standard  (i.e.,  an  emissions 
"cap")  of  0.6  g  mi  NOx  (for  HLDTs)  and 
0.9  g/mi  NOx  ( 'or  MDPVs).  The  average 
standards  for  ^  Ox  will  allow 
manufacturers  to  comply  with  the  very 
stringent  new  ;  tandards  in  a  flexible 
way,  assuring  I  hat  the  average  emissions 
production  meet  the 
levels  while  allowing 
the  manufacturer  to  choose  from  several 


of  a  company's 
target  emission 


more-  and  less 
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exist  now  imder  NLEV.  With  higher 
sales  of  diesel  cars  and  light  trucks,  they 
could  easily  contribute  between  one- 
half  and  two  percent  of  the  PMIO 
concentration  allowed  by  the  NAAQS, 
with  some  possibility  that  the 
contribution  could  be  as  high  as  5  to  40 
percent  in  some  roadside  situations 
with  heavy  traffic.  These  increases 
would  make  attainment  even  more 
difficult  for  8  counties  which  we 
already  predict  to  need  further  emission 
reductions  even  without  an  increase  in 
diesel  sales,  and  would  put  at  risk :. 
another  18  counties  which  are  now 
within  10  percent  of  a  NAAQS 
violation.  Thus,  by  including  a  more 
stringent  PM  standard  in  the  program 
finalized  today,  we  help  address 
environmental  concerns  about  the 
potential  growth  in  the  numbers  of 
light-duty  diesels  on  the  road — even  if 
that  growth  is  substantial.  The  new 
requirements  also  include  more 
stringent  hydrocarbon  controls  (exhaust 
NMOG  and  evaporative  emissions 
standards).  We  will  also  monitor  the 
progress  of  the  development  of 
advanced  technologies  and  the  role  of 
fuels. 

2.  Gasoline  Sulfur  Standards 

The  other  major  part  of  today's  action 
will  significantly  reduce  average 
gasoline  sulfur  levels  nationwide.  We 
expect  these  reductions  could  begin  to 
phase  in  as  early  as  2000,  with  full 
compliance  for  most  refiners  occiuring 
by  2006.  Refiners  will  generally  install 
advanced  refining  equipment  to  remove 
sulfur  during  the  production  of  gasoline. 
Importers  of  gasoline  will  be  required  to 
import  and  market  only  gasoline 
meeting  the  sulfur  limits.  Temporary, 
less  stringent  standards  will  apply  to  a 
few  small  refiners  through  2007.  In 
addition,  temporary,  less  stringent 
standards  will  apply  to  a  limited 
geographic  area  in  the  western  U.S.  for 
the  2004-2006  period. 

This  significant  new  control  of 
gasoline  sulfur  content  will  have  two 
important  effects.  The  lower  sulfur 
levels  will  enable  the  much-improved 
emission  control  technology  necessary 
to  meet  the  stringent  vehicle  standards 
of  today's  rule  to  operate  effectively 
over  the  useful  life  of  the  new  vehicles. 
In  addition,  as  soon  as  the  lower  sulfur 
gasoline  is  available,  all  gasoline 
vehicles  already  on  the  road  will  have 
reduced  emissions — from  less 
degradation  of  their  catalytic  converters 
and  from  fewer  sulfur  compounds  in  the 
exhaust. 

Today's  action  will  encourage  refiners 
to  reduce  sulfur  in  gasoline  as  early  as 
2000.  The  program  requires  that  most 
refiners  and  importers  meet  a  corporate 


average  gasoline  sulfur  standard  of  120 
ppm  and  a  cap  of  300  ppm  beginning  in 
2004.  By  2006,  the  cap  will  be  reduced 
to  80  ppm  and  most  refineries  must 
produce  gasoline  averaging  no  more 
than  30  ppm  sulfur.  The  program  builds 
upon  the  existing  regulations  covering 
gasoline  composition  as  it  relates  to 
emissions  performance.  It  includes 
provisions  for  trading  of  sulfur  credits, 
increasing  the  flexibility  available  to 
refiners  for  complying  with  the  new 
requirements.  We  intend  for  the  credit 
program  to  ease  compliance 
uncertainties  by  providing  refiners  the 
flexibility  to  phase  in  early  controls  in 
2000-2003  and  use  credits  gained  in 
these  years  to  delay  some  control  until 
as  late  as  2006.  As  finalized  today,  the 
program  will  achieve  the  needed 
enviroiunental  benefits  while  providing 
substantial  flexibility  to  refiners. 

B.  What  Is  Our  Statutory  Authority  for 
Today's  Action? 

1.  Light-Duty  Vehicles  and  Trucks 

We  are  setting  motor  vehicle  emission 
standards  under  the  authority  of  section 
202  of  the  Clean  Air  Act.  Sections  202(a) 
and  (b)  of  the  Act  provide  EPA  with 
general  authority  to  prescribe  vehicle 
standards,  subject  to  any  specific 
limitations  otherwise  included  in  the 
Act.  Sections  202(g)  and  (h)  specify  the 
current  standards  for  LDVs  and  LDTs, 
which  became  effective  beginning  in 
model  year  1994  ("Tier  1  standards"). 

Section  202(i)  of  the  Act  provides 
specific  procedures  that  EPA  must 
follow  to  determine  whether  standards 
more  stringent  than  Tier  1  standards  for 
LDVs  and  certain  LDTs  ■♦  are  appropriate 
begiruiing  between  the  2004  and  2006 
model  years.5  Specifically,  we  are 
required  to  first  issue  a  study  regarding 
"whether  or  not  fiulher  reductions  in 
emissions  from  light-duty  vehicles  and 
light-duty  trucks  should  be  required 
*   *   *"  (the  "Tier  2  Study").  This  study 
"shall  examine  the  need  for  further 
reductions  in  emissions  in  order  to 
attain  or  maintain  the  national  ambient 
air  quality  standards."  It  is  also  to 
consider:  (1)  The  availability  of 
technology  to  meet  more  stringent 
standards,  taking  cost,  lead  time,  safety, 
and  energy  impacts  into  consideration; 
and  (2)  the  need  for,  and  cost 
effectiveness  of,  such  standards, 
including  consideration  of  alternative 
methods  of  attaining  or  maintaining  the 
national  ambient  air  quality  standards. 
A  certain  set  of  "default"  emission 


■*  LDTs  with  a  loaded  vehicle  weight  less  than  or 
equal  to  3750  pounds,  called  LDTls  and  LDT2s. 

■>  .Section  202(b)(1)(C)  forbids  EPA  from 
promulgating  mandatory  standards  more  stringent 
than  Tier  1  standards  until  the  2004  model  year. 
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standards  for  these  vehicle  classes  is 
among  those  options  for  new  standards 
that  EPA  is  to  consiuer. 

After  the  study  is  completed  and  the 
results  are  reported  to  Congress,  EPA  is 
required  to  determine  by  rulemaking 
whether:  (1)  There  is  a  need  for  further 
emission  reductions;  (2)  the  technology 
for  more  stringent  emission  standards 
from  the  affected  classes  is  available; 
and  (3)  such  standards  are  needed  and 
cost-effective,  taking  into  account 
alternatives.  If  EPA  answers  "yes"  to 
these  questions,  then  the  Agency  is  to 
promulgate  new,  more  stringent  motor 
vehicle  standards  ("Tier  2  standards"). 

EPA  submitted  its  report  to  Congress 
on  July  31,  1998.  Today's  final  rule 
makes  affirmative  responses  to  the  three 
questions  above  (see  Section  II  below) 
and  sets  new  standards  that  are  more 
stringent  than  the  default  standards  in 
the  Act. 

EPA  is  also  setting  standards  for  larger 
light-duty  trucks  and  MDPVs  under  the 
general  authority  of  Section  202(a)(1) 
and  202(b)  and  under  Section  202(a)(3) 
of  the  Act,  which  requires  that 
standards  applicable  to  emissions  of 
hydrocarbons,  NOx,  CO  and  PM  from 
heavy-duty  vehicles  ^  reflect  the  greatest 
degree  of  emission  reduction  available 
for  the  model  year  to  which  such 
standards  apply,  giving  appropriate 
consideration  to  cost,  energy,  and  safety. 
We  are  also  setting  standards  for 
formaldehyde  under  our  authority  in 
sections  202(a)  and  (1). 

2.  Gasoline  Sulfur  Controls 

We  are  adopting  gasoline  sulfur 
controls  pursuant  to  our  authority  under 
Section  211(c)(1)  of  the  Clean  Air  Act.^ 
Under  Section  211(c)(1),  EPA  may  adopt 
a  fuel  control  if  at  least  one  of  the 
following  two  criteria  is  met:  (1)  The 
emission  products  of  the  fuel  cause  or 
contribute  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare;  or  (2)  the 
emission  products  of  the  fuel  will 
significantly  impair  emissions  control 
systems  in  general  use  or  which  will  be 
in  general  use  were  the  fuel  control  to 
be  adopted. 

We  are  adopting  gasoline  sulfur 
controls  based  on  both  of  these  criteria. 


<*  LDTs  that  have  gross  vehicle  weight  ratings 
above  6000  pounds  are  considered  "heavy-duty 
vehicles"  under  the  Act.  See  section  202(b)(3).  For 
regulatory  purposes,  we  refer  to  these  LDTs  as 
"heavy  light-duty  trucks"  made  up  of  LDT3s  and 
LDT4S. 

'  We  currently  have  regulatory  requirements  for 
conventional  and  reformulated  gasoline  adopted 
under  Sections  211(c)  and  211(k)  of  the  Act,  in 
addition  to  the  "substantially  similar"  requirements 
for  fuel  additives  of  Section  21 1(f).  These 
requirements  have  the  effect  of  limiting  sulfur 
levels  in  gasoline  to  some  extent.  See  the  Final  RIA 
for  more  details. 


Under  the  first  criterion,  we  believe  that 
sulfur  in  gasoline  used  in  Tier  1  and 
LEV  technology  vehicles  contributes  to 
ozone  pollution,  air  toxics,  and  PM. 
Under  the  second  criterion,  we  believe 
that  gasoline  sulfiu'  in  fuel  will 
significantly  impair  the  emissions 
control  systems  expected  to  be  used  in 
Tier  2  technology  vehicles,  as  well  as 
emissions  control  systems  currently 
used  in  LEVs.  Please  refer  to  Section 
IV.C.  below  and  to  the  Final  Regulatory 
Impact  Analysis  (RIA)  for  more  details 
of  oiu  analysis  and  findings.  The  RIA 
includes  a  more  detailed  discussion  of 
EPA's  authority  to  set  gasoline  sulfur 
standards,  including  a  discussion  of  oiu- 
conclusions  relating  to  the  factors 
required  to  be  considered  under  Section 
211(c). 

C.  The  Tier  2  Study  and  the  Sulfur  Staff 
Paper 

On  July  31,  1998,  EPA  submitted  its 
report  to  Congress  containing  the  results 
of  the  Tier  2  study."  The  study  indicated 
that  in  the  2004  and  later  time  frame, 
there  will  be  a  need  for  emission 
reductions  to  aid  in  meeting  and 
maintaining  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  both 
ozone  and  PM.  Air  quality  modeling 
showed  that  in  the  2007-2010  time 
frame,  when  Tier  2  standards  will 
become  fully  effective,  a  number  of 
areas  will  still  be  in  nonattainment  for 
ozone  and  PM  even  after  the 
implementation  of  existing  emission 
controls.  The  study  also  noted  the 
continued  existence  of  carbon  monoxide 
(CO)  nonattainment  areas.  It  also  found 
ample  evidence  that  technologies  will 
be  available  to  meet  more  stringent  Tier 
2  standards.  In  addition,  the  study 
provided  evidence  that  such  standards 
could  be  implemented  at  a  similar  cost 
per  ton  of  reduced  pollutants  as  other 
programs  aimed  at  similar  air  quality 
problems.  Finally,  the  study  identified 
several  additional  issues  in  need  of 
fiulher  examination,  including  the 
relative  stringency  of  car  and  light  truck 
emission  standards,  the  appropriateness 
of  identical  versus  separate  standards 
for  gasoline  and  diesel  vehicles,  and  the 
effects  of  sulfur  in  gasoline  on  catalyst 
efficiency.  Section  IV  of  this  preamble 
describes  the  steps  we  have  taken  to 
follow  up  on  the  Tier  2  Study. 

In  addition,  on  May  1,  1998,  EPA 
released  a  staff  paper  presenting  EPA's 
understanding  of  the  impact  of  gasoline 
sulfur  on  emissions  from  motor  vehicles 
and  exploring  what  gasoline  producers 


"On  April 28, 1998,  EPA  published  a  notice  of 
availability  announcing  the  release  of  a  draft  of  the 
Tier  2  study  and  requesting  comments  on  the  draft. 
The  final  report  to  Congress  included  a  summary 
and  analysis  of  the  comments  EPA  received. 


and  automobile  manufacturers  could  do 
to  reduce  sulfur's  impact  on  emissions. 
The  staff  paper  noted  that  gasoline 
sidfur  degrades  the  effectiveness  of 
catalytic  converters  and  that  high  sulfiu 
levels  in  commercial  gasoline  could 
affect  the  ability  of  future  automobiles — 
especially  those  designed  for  very  low 
emissions — to  meet  more  stringent 
standards  in  use.  It  also  pointed  out  that 
sulfur  control  will  provide  additional 
benefits  by  lowering  emissions  from  the 
ciurent  fleet  of  vehicles. 

D.  Relationship  of  Diesel  Fuel  Sulfur 
Control  to  the  Tier  2/Gasoline  Sulfur 
Program 

In  the  NPRM,  we  raised  the  question 
of  what  if  any  changes  to  diesel  fuel 
may  be  needed  to  enable  diesel  vehicles 
to  meet  the  Tier  2  standards  or  any 
futiue  heavy-duty  djesel  engine 
standards.  Specifically,  we  raised  the 
question  of  whether  diesel  sulfiu  levels 
need  to  be  confroUed.  Since  diesel  fuel 
controls  of  any  kind  would  have  an 
impact  on  the  refinery  as  a  whole,  and 
since  in  some  cases  (including  potential 
diesel  sulfur  limits)  could  have 
implications  for  gasoline  sulfur  control, 
we  requested  comment  on  this  issue  in 
our  proposal.  We  also  indicated  that  we 
planned  to  release  an  Advance  Notice  of 
Proposed  Rulemaking  to  sohcit  more 
information  on  this  subject. 

We  published  the  ANPRM  on  May  13, 
1999  (64  FR  26142).  We  are  in  the 
process  of  considering  all  of  the 
comments  received  in  response  to  the 
ANPRM  and  plan  to  issue  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  early 
spring  of  2000.  We  received  many 
comments  on  the  subject  of  diesel  fuel 
control  along  with  the  conunents 
submitted  on  the  proposed  Tier  2/ 
Gasoline  Sulfur  regulations.  We  have 
prepared  brief  responses  to  some  of 
these  comments  in  the  Response  to 
Comments  document,  and  will  deal 
fully  with  these  comments  as  part  of  the 
forthcoming  NPRM  on  diesel  fuel.  We 
are  taking  no  action  on  diesel  fuel  as 
part  of  today's  action. 

II.  Tier  2  Determination 

Based  on  the  statutory  requirements 
described  above  and  the  evidence 
provided  in  the  Tier  2  Study  and  since 
its  release,  as  described  elsewhere  in 
this  preamble,  EPA  has  determined  that 
new.  more  stringent  emission  standards 
are  indeed  needed,  technologically 
feasible,  and  cost  effective. 
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Many  current  production  vehicles  are 
already  certified  at  or  near  the  Tier  2 
standards.  For  year  2000  certification 
(although  not  yet  complete),  over  50 
vehicle  models  have  emissions  at  or 
below  Tier  2  levels.  In  addition,  we 
performed  a  demonstration  program  at 
our  EPA  laboratory  that  showed  that 
even  large  vehicles,  which  would  be 
expected  to  face  the  toughest  challenges 
reaching  Tier  2  emission  levels,  can  do 
so  with  conventional  technology. 
Others,  including  the  Manufacturers  of 
Emission  Controls  Association  (MECA) 
and  the  State  of  California,  have  also 
performed  demonstration  programs, 
with  similar  results.  Manufacturers  have 
also  certified  LDVs  and  LDTs  to  NfMOG 
and  CO  levels  as  much  as  80  percent 
below  Tier  1  standards.  Furthermore,  for 
passenger  vehicles  greater  than  8500  lbs 
GVWR,  we  believe  that  by  using 
technologies  and  control  strategies 
similar  to  what  will  be  used  on  lighter 
vehicles,  manufacturers  will  be  able  to 
meet  the  Tier  2  emission  standards. 

Thus,  we  believe  that,  by  the  2004- 
2009  time  ftame,  manufacturers  will  be 
fully  able  to  comply  with  the  new  Tier 
2  emission  standard  levels.  In  addition, 
to  facilitate  manufacturers'  efforts  to 
meet  these  new  standards,  the  Tier  2 
regulations  include  a  phase-in  over 
several  years  and  a  corporate  fleet 
average  NOx  standard,  which  will  allow 
manufacturers  to  optimize  the 
deployment  of  technology  across  their 
product  lines  with  no  loss  of 
environmental  benefit.  Our  analysis  of 
the  available  technology  improvements 
and  the  very  low  emission  levels 
already  being  realized  on  these  vehicles 
leads  us  to  find  that  the  standards 
adopted  today  are  fully  feasible  for 
LDVs  and  LDTs. 

C.  More  Stringent  Standards  for  Light- 
Duty  Vehicles  and  Trucks  Are  Needed 
and  Cost  Effective  Compared  to 
Available  Alternatives 

In  this  action,  we  also  find  that  more 
stringent  motor  vehicle  standards  are 
both  necessary  and  cost  effective.  As 
discussed  above,  substantial  further 
reductions  in  emissions  are  needed  to 
help  reduce  the  levels  of  unhealthy  air 
pollution  to  which  millions  of  people 
are  being  exposed:  in  particular,  we 
expect  that  a  number  of  cireas  will  not 
attain  or  maintain  compliance  with  the 
National  Ambient  Air  Quality  Standards 
for  ozone  and  PMio  without  such 


the  te(:hnolugi(;al  f«a.sibility  of  our  standards 
including  detailed  discussions  of  the  various 
technology  options  that  we  believe  manufacturers 
may  use  to  meet  these  standards. 


reductions.  (We  describe  this  further  in 
Section  III  below  and  in  the  RIA.) 

Furthermore,  mobile  sources  are 
important  contributors  to  the  air  quality 
problem.  As  we  will  explain  more  fully 
later  in  this  preamble,  in  the  year  2030, 
the  cars  and  light  trucks  that  are  the 
subject  of  today's  final  rule  are  projected 
to  contribute  as  much  as  40  percent  of 
the  total  NOx  inventory  in  some  cities, 
and  almost  20  percent  of  nationwide 
NOx  emissions.  This  situation  would 
have  been  considerably  worse  without 
the  NLEV  program  created  by  vehicle 
manufacturers,  EPA,  the  Northeastern 
states,  and  others. 

These  emission  reductions  are  clearly 
necessary  to  meet  and  maintain  the  1- 
hour  ozone  NAAQS.  We  project  that 
while  the  emission  reductions  of  this 
program  will  lead  to  substantial 
progress  in  meeting  and  maintaining  the 
NAAQS,  many  areas  will  still  not  come 
into  attainment  even  with  this 
magnitude  of  reductions. 

We  find  that  the  Tier  2/Gasoline 
Sulfur  program  is  a  reasonable,  cost- 
effective  method  of  providing 
substantial  progress  towards  attainment 
and  maintenance  of  the  NAAQS,  costing 
about  $2000  per  ton  of  NOx  plus 
hydrocarbon  emissions  reduced.  This 
program  will  reduce  annual  NOx 
emissions  by  about  2.2  million  tons  per 
year  in  2020  and  2.8  million  tons  per 
year  in  2030  after  the  program  is  fully 
implemented.  By  way  of  comparison, 
when  EPA  established  its  8-hour 
NAAQS  for  ozone,  we  identified  several 
types  of  emission  control  programs  that 
were  reasonably  cost  effective.  If  all  of 
the  controls  identified  in  that  analysis 
costing  less  than  $10,000/ton  were 
implemented  nationwide,  they  would 
produce  NOx  emission  reductions  of 
about  2.9  million  tons  per  year.  (That  is, 
to  achieve  about  the  same  emission 
reductions  as  the  Tier  2/Gasoline  Sulfur 
program,  other  alternative  measures 
would  have  a  significantly  higher  cost 
per  ton).  These  emission  reductions  are 
clearly  necessary  to  meet  and  maintain 
the  one-hour  ozone  NAAQS.  We  project 
that  while  the  emission  reductions  of 
this  program  will  lead  to  substantial 
progress  in  meeting  and  maintaining  the 
NAAQS,  many  areas  will  still  not  come 
into  attainment  even  with  this 
magnitude  of  reductions. 

In  addition,  the  magnitude  of 
emission  reductions  that  can  be 
achieved  by  a  comprehensive  national 
Tier  2/Gasoline  Sulfur  program  will  be 
difficult  to  achieve  from  any  other 
source  category.  Given  the  large 
contribution  that  light-duty  mobile 
source  emissions  make  to  the  national 
emissions  inventory  and  the  range  of 
control  programs  ozone-affected  areas 
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already  have  in  place  or  would  be 
expected  to  implement,  we  believe  it 
will  be  very  difficult,  if  not  impossible, 
to  meet  (and  maintain)  the  ozone 
NAAQS  in  a  cost-effective  maaner 
without  large  emission  reductions  from 
LJDVs  and  LDTs.  We  expect  emissions 
from  MDPVs  to  also  play  an  increasing 
role. 

Furthermore,  we  project  that  the  Tier 
2 /Gasoline  Sulfur  program  will 
significantly  reduce  direct  and 
secondary  particulate  matter  coming 
from  LDVs,  LDTs,  and  MDPVs— by 
about  36,000  tons  per  year  of  direct  PM 
alone  by  2030;  large  secondary  PM 
reductions  from  significantly  lower  NOx 
and  SOx  emissions  will  add  to  the 
overall  positive  impact  on  airborne 
particles.  These  reductions  will  be  very 
cost-effective  compared  to  other 
measures  to  reduce  PM  pollution. 
Because  direct  PM  emissions  from 
gasoline  vehicles  are  related  the 
presence  of  sulfur  in  gasoline,  no  new 
emission  control  devices,  beyond  what 
manufactiu^rs  are  expected  to  install  to 
meet  the  NOx  and  NMOG  standards, 
will  be  necessary  to  provide  the 
reductions  expected  for  these  pollutants 
under  the  program.  The  standards  will 
provide  valuable  insurance  against 
increases  in  PM  emissions  from  LDVs, 
LDTs,  and  MDPVs. 

Finally,  the  Tier  2/Gasoline  Sulfur 
program  will  significantly  reduce  CO 
emissions  from  LDVs,  LDTs,  and 
MDPVs.  (See  Chapter  ffl  of  the  RIA  for 
an  analysis  of  these  reductions.)  The 
technical  changes  needed  to  meet  the 
NMOG  standards  will  also  result  in  CO 
reductions  sufficient  to  meet  the  CO 
standards.  Thus,  these  CO  reductions 
will  be  very  cost-effective  since  they 
will  not  require  any  new  emission 
control  devices  beyond  what 
manufacturers  are  expected  to  install  to 
meet  the  NOx  and  NMOG  standards. 

We  conclude,  then,  that  today's  final 
rule  is  a  major  source  of  ozone 
precursor,  PM,  and  CO  emission 
reductions  when  compared  to  other 
available  options.  The  discussions  of 
cost  and  cost  effectiveness  later  in  this 
preamble  and  in  the  RIA  explain  the 
derivation  of  cost  effectiveness 
estimates  and  compares  them  to  the  cost 
effectiveness  of  other  alternatives.  That 
discussion  indicates  that  this  program 
will  have  a  cost  effectiveness 
comparable  to  both  the  Tier  1  and  NLEV 
standards  and  will  also  be  cost  effective 
when  compared  to  non-mobile  source 
programs. 

UL  Air  Quality  Need  For  and  Impact  Of 
Today's  Action 

In  the  absence  of  significant  new 
controls  on  emission,  tens  of  millions  of 


Americans  would  continue  to  be 
exposed  to  unhealthy  levels  of  air 
pollution.  Emissions  from  passenger 
cars  and  light  trucks  are  a  significant 
contributor  to  a  number  of  air  pollution 
problems.  Today's  action  will 
significantly  reduce  emissions  from  cars 
and  light  trucks  and  hence  will 
significantly  reduce  the  health  risks 
posed  by  air  pollution.  This  section 
summarizes  die  results  of  the  analyses 
we  performed  to  arrive  at  our 
determination  that  continuing  air 
quality  problems  are  likely  to  exist,  that 
these  an  quality  problems  would  be  in 
part  due  to  emissions  from  cars  and 
light  trucks,  and  that  the  new  standards 
promulgated  by  today's  final  rule  will 
improve  air  quality  and  mitigate  other 
envfronmental  problems. 

A.  Americans  Face  Serious  Air  Quality 
Problems  That  Require  Further  Emission 
Reductions 

Air  quality  in  the  United  States 
continues  to  improve.  Nationally,  the 
1997  air  quality  levels  were  the  best  on 
record  for  all  six  criteria  pollutants.  ^°  In 
fact,  the  1990s  have  shown  a  steady 
trend  of  improvement,  due  to  reductions 
in  emissions  from  most  sources  of  air 
pollution,  from  factories  to  motor 
vehicles.  Despite  great  progress  in  an 
quality  improvement,  in  1997  there 
were  still  approximately  107  million 
people  nationwide  who  lived  in 
counties  with  monitored  air  quality 
levels  above  the  primary  national  air 
quality  standards.  "  There  are  also 
people  living  in  counties  outside  of  the 
air  monitoring  network  where  violations 
of  the  NAAQS  could  have  also  occiured 
diu-ing  the  year.  Moreover,  unless  there 
are  reductions  in  overall  emissions 
beyond  those  that  are  scheduled  to  be 
achieved  by  already  committed  controls, 
many  of  these  Americans  will  continue 
to  be  exposed  to  unhealthy  air. 

Ambient  ozone  is  formed  in  the  lower 
atmosphere  through  a  complex 
interaction  of  VOC  and  NOx  emissions. 
Cars  and  light  trucks  emit  a  substantial 
fraction  of  these  emissions.  Ambient  PM 
is  emitted  directly  from  cars  and  light 
trucks;  it  also  forms  in  the  atmosphere 
from  NOx,  sulfur  oxides  (SOx),  and 
VOC,  all  of  which  are  emitted  by  motor 
vehicles.  When  ozone  exceeds  the  air 
quality  standards,  otherwise  healthy 
people  often  have  reduced  lung  function 


'"National  Air  Quality  and  Emissions  Trend 
Report,  1997.  Air  Quality  Trends  Analysis  Group. 
Office  of  Air  Quality  Planning  and  Standards.  U..S. 
Environmental  Protection  Agency.  Research 
Triangle  Park,  N.C..  December  1998  (available  on 
the  World  Wide  Web  at  http://www/epa.gov/oar/ 
aqtrnd97/). 

' '  U.S.  Environmental  Protection  Agency.  Latest 
Findings  on  National  Air  Quality:  1997  Status  and 
Trends.  December  1998. 


and  chest  pain,  and  hospital  admissions 
for  people  with  respiratory  ailments  like 
asthma  increase;  for  longer  exposures, 
permanent  limg  damage  can  occur. 
Similarly,  fine  particles  can  penetrate 
deep  into  the  lungs.  Results  of  studies 
suggest  a  likely  causal  role  of  ambient 
PM  in  contributing  to  reported  effects, 
such  as:  premature  morteility,  increased 
hospital  admissions,  increased 
respiratory  symptoms,  and  changes  in 
lung  tissue.  When  either  ozone  or  PM 
air  quality  problems  are  present,  those 
hardest  hit  tend  to  be  children,  the 
elderly,  and  people  who  already  have 
health  problems. 

The  health  effects  of  high  ozone  and 
PM  levels  are  not  the  only  reason  for 
concern  about  continuing  air  pollution. 
Ozone  and  PM  also  harm  plants  and 
damage  materials.  PM  reduces  visibility 
and  contributes  to  significant  visibility 
impairment  in  our  national  parks  and 
moniunents  and  in  many  urban  areas.  In 
addition,  air  pollution  from  motor 
vehicles  contributes  to  cancer  and  other 
health  risks,  acidification  of  lakes  and 
streams,  eutrophication  of  coastal  and 
inland  waters,  and  elevated  drinking 
water  nitrate  levels.  These  problems 
impose  a  substantial  burden  on  public 
health,  oiu  economy,  and  oiu- 
ecosystems. 

In  recognition  of  this  biuden, 
Congress  has  passed  and  subsequently 
amended  the  Clean  Air  Act.  The  Clean 
Air  Act  requires  each  state  to  have  an 
approved  State  Implementation  Plan 
(Sff)  that  shows  how  an  area  plans  to 
meet  its  air  quality  obligations, 
including  achieving  and  then 
maintaining  attaiiunent  of  all  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS),  such  as  those  for  ozone  and 
PM.  The  Clean  Air  Act  also  requires 
EPA  to  periodically  re-evaluate  the 
NAAQS  in  light  of  new  scientific 
information.  Our  most  recent  re- 
evaluation  of  the  ozone  and  PM  NAAQS 
led  us  to  revise  both  standards  (62  FR 
38856,  July  18,  1997  and  62  FR  38652, 
July  18,  1997).  These  revised  standards 
reflected  additional  information  that 
had  become  available  since  the  previous 
revision  of  the  ozone  and  PM  standards, 
respectively. 

On  May  14, 1999,  a  panel  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  reviewed 
EPA's  revisions  to  the  ozone  and  PM 
NAAQS  and  fornid,  by  a  2-1  vote,  that 
sections  108  and  109  of  the  Clean  Air 
Act,  as  interpreted  by  EPA,  represent 
unconstitutional  delegations  of 
Congressional  power.  American 
Trucking  Ass' n..  Inc.  et  al.,  v. 
Environmental  Protection  Agency,  1 75 
F.3d  1027  (D.C.  Cir.  1999).  Among  odier 
things  the  Court  remanded  the  record 
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for  the  8-hour  i  )zone  NAAQS  and  the 
PMz  5  NAAQS  \o  EPA.  On  October  29. 
1999,  EPA's  petition  for  rehearing  by  the 
three  judge  pajiel  was  denied,- with  the 
exception  that  the  panel  modified  its 
prior  ruling  rej  arding  EPA's  authority  to 
implement  a  r«  vised  ozone  NAAQS 
under  Part  D  subpart  2  of  Title  I.  EPA's 
petition  for  rel  earing  en  banc  by  the  full 
Circuit  was  als  a  denied,  although  five  of 
the  nine  judge!  considering  the  petition 
agreed  to  rehe<  r  the  case. 

As  a  result  o  the  Court's  decision, 
requirements  c  n  the  States  to  implement 
the  new  8-hou  •  ozone  standard  have 
been  suspends  d  although  the  standard 
itself  is  still  in  force  and  the  science 
behind  it  has  g  enerally  not  been 
contradicted.  1  he  court  also  did  not 
question  EPA'i  findings  regarding  the 
health  effects  c  f  PMk,  and  PM:  s. 
However,  due  o  the  uncertainty 
regarding  the  s  tatus  of  the  new  NAAQS. 
we  will  rely  or  the  preexisting  NAAQS 
in  determining  air  quality  need  under 
section  202(i)  of  the  Act. 

Carbon  mom  )xide  (CO)  can  cause 
serious  health  affects  for  those  who 
suffer  from  cardiovascular  disease,  such 
as  angina  pect(^ris.  There  has  been 
considerable  progress  in  attaining  the 
longstanding  ^  AAQS  for  carbon 
monoxide,  lar{  ely  through  more 
stringent  stand  ards  for  CO  from  motor 
vehicles.  This  progress  has  been  made 
despite  large  u  creases  in  travel  by 
vehicle.  In  199  7,  there  were  about  9 
million  people  living  in  three  counties 
with  CO  conce  titrations  above  the  level 
of  the  CO  NA/  QS.  In  the  recent  past, 
this  figure  has  fluctuated  up  and  down. 
At  the  present  time  there  are  15  counties 
classified  as  se  rious  CO  nonattainment 
areas,  all  with  a  recent  history  of 
NAAQS  violat  ons.  At  this  time, 
prospects  for  t  lese  areas  attaining  by  the 
serious  CO  are  i  attainment  deadline  of 
December  31,  ;iOOO  are  uncertain.  While 
violations  of  tl  le  NAAQS  have  not 
occurred  recet  tly  in  most  of  the  other 
33  counties  sti  1  classified  as 
nonattainmeni ,  even  these  must 
demonstrate  tl  at  they  vdll  remain  safely 
below  the  NAj  lQS  for  ten  years  despite 
expected  grow  th  in  vehicle  travel  and 
other  sources  ( if  CO  emissions  before 
they  can  be  re(  lassified  to  attainment. 
Because  of  the  large  role  of  motor 
vehicles  in  cai  sing  high  ambient  CO 
concentration! .  where  there  is  reason  to 
be  concerned  i  bout  CO  attainment  and 
maintenance,  ocal  areas  look  to 
national  emiss  ion  standards  for  most  of 
the  solution. 

As  discussei  1  below,  EPA  has  also 
finalized  regulations  that  regions  and 
states  implement  plans  for  protecting 


and  improvinj 


mandatory  Fe(  eral  Class  I  areas  as 


visibility  in  the  156 


defined  in  Section  162(a)  of  the  Clean 
Air  Act.  These  areas  are  primarily 
national  parks  and  wilderness  areas. 

To  accomplish  the  goal  of  full 
attainment  in  all  areas  according  to  the 
schedules  for  the  various  NAAQS,  and 
to  achieve  the  goals  of  the  visibility 
program,  the  federal  government  must 
assist  the  states  by  reducing  emissions 
fi'om  soinces  that  are  not  as  practical  to 
control  at  the  state  level  as  at  the  federal 
level.  Vehicles  and  fuels  move  finely 
among  the  states,  and  they  are  produced 
by  national  or  global  scale  industries. 
Most  individual  states  are  not  in  a 
position  to  regulate  these  industries 
effectively  and  efficiently.  The  Clean 
Air  Act  therefore  gives  EPA  primary 
authority  to  regulate  emissions  from  the 
various  types  of  highway  vehicles  and 
their  fuels.  Ouj  actions  to  reduce 
emissions  from  these  and  other  national 
sources  are  a  crucial  and  essential 
complement  to  actions  by  states  to 
reduce  emissions  from  more  localized 
sources. 

If  we  were  not  to  adopt  new  standards 
to  reduce  emissions  from  cars  and  light 
trucks,  emissions  from  these  vehicles 
would  remain  a  large  portion  of  the 
emissions  burden  that  causes  elevated 
ozone  and  continued  nonattainment 
with  the  ozone  NAAQS,  which  in  tiun 
would  affect  tens  of  millions  of 
Americans.  Because  the  contribution  of 
cars  and  light  trucks  to  both  local 
emissions  and  transported  pollution 
would  be  so  great,  and  the  expected 
emission  reduction  shortfall  in  many 
areas  is  so  large,  further  reductions  from 
cars  and  light  trucks  will  be  an 
important  element  of  many  attainment 
strategies,  especially  for  ozone  in  the 
2007  to  2010  time  frame.  The 
contribution  of  these  vehicles  to  PM 
exposure  and  PM  nonattaimnent  would 
also  remain  significant,  and  would 
increase  considerably  if  diesel  engines 
are  used  in  more  cars  or  light  trucks. 
Furthermore,  without  new  standards, 
steady  annual  increases  in  fleet  size  and 
miles  of  travel  would  outstrip  the 
benefits  of  current  emission  controls, 
and  would  cause  ozone-forming 
emissions  from  cars  and  trucks  to  grow 
each  year  starting  about  2013. 

The  standards  oeing  promulgated  by 
today's  actions  will  reduce  emissions  of 
ozone  precursors  and  PM  precursors 
from  cars  and  light  trucks  greatly. 
However,  even  with  this  decrease,  many 
areas  will  likely  still  find  it  necessary  to 
obtain  additional  reductions  from  other 
sources  in  order  to  fully  attain  the  ozone 
and  PM  NAAQS.  Their  task  will  be 
easier  and  the  economic  impact  on  their 
industries  and  citizens  will  be  lighter  as 
a  result  of  the  standards  promulgated  by 
today's  actions.  Following 


implementation  of  the  Regional  Ozone 
Transport  Rule,  states  will  have  already 
adopted  emission  reduction 
requirements  for  nearly  all  large  soinces 
of  VOC  and  NOx  for  which  cost- 
effective  control  technologies  are 
known.  Those  that  remain  in 
nonattainment  therefore  will  have  to 
consider  their  remaining  alternatives. 
Many  of  the  state  and  local  programs 
states  may  consider  as  alternatives  are 
very  costly,  and  the  emissions  impact 
from  each  additional  emissions  source 
subjected  to  new  emissions  controls 
would  be  considerably  smaller  than  the 
emissions  impact  of  the  standards  being 
promidgated  today.  Therefore,  the 
emission  reductions  from  these 
standards  for  gasoline,  cars,  and  light 
trucks  will  ease  the  need  for  states  to 
find  first-time  reductions  from  the 
mostly  smaller  sources  that  have  not  yet 
been  controlled,  including  area  soiirces 
that  are  closely  connected  with 
individual  and  small  business  activities. 
The  emission  reductions  from  the 
standards  being  promulgated  today  will 
also  reduce  the  need  for  states  to  seek 
even  deeper  reductions  from  large  and 
small  sources  afready  subject  to 
emission  controls. 

We  project  that  today's  actions  wall 
also  have  important  benefits  for  carbon 
monoxide,  regional  visibility,  acid  rain, 
and  coastal  water  quality. 

For  these  and  other  reasons  discussed 
in  this  document,  we  have  determined 
that  significant  emission  reductions  will 
still  be  needed  by  the  middle  of  the  next 
decade  and  beyond  to  achieve  and 
maintain  further  improvements  in  air 
quality  in  many,  geographically 
dispersed  areas.  We  also  believe  that  a 
significant  portion  of  these  emission 
reductions  will  be  obtained  by  reducing 
emissions  from  cars  and  light  trucks  as 
a  result  of  today's  actions.  We  believe 
that  such  reductions  are  necessary 
(since  cars  and  light  trucks  are  such 
large  contributors  to  current  and 
projected  ozone  problems)  and 
reasonable  (since  these  reductions  can 
be  achieved  at  a  reasonable  cost 
compared  to  other  alternative 
reductions). 

The  remainder  of  this  section 
describes  the  health  and  environmental 
problems  that  today's  actions  will  help 
mitigate  and  the  expected  health  and 
environmental  benefits  of  these  actions. 
Ozone  is  discussed  first,  followed  by 
PM,  other  criteria  pollutants,  visibility, 
air  toxics,  and  other  environmental 
impacts.  The  emission  inventories  and 
air  quality  analyses  are  explained  more 
fully  in  the  Regulatory  Impact  Analysis 
for  today's  actions. 
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B.  Ozone 

1.  Background  on  Ozone  Air  Quality 

Ground-level  ozone  is  the  main 
harmful  ingredient  in  smog.'^  Ozone  is 
produced  by  complex  chemical 
reactions  when  its  precursors,  VOC  and 
NOx,  react  in  the  presence  of  sunlight. 

Short-term  (1-3  hours)  and  prolonged 
(6-8  hoius)  exposures  to  ambient  ozone 
at  levels  common  in  many  cities  have 
been  linked  to  a  number  of  health 
effects  of  concerns.  For  example, 
increased  hospital  admissions  and 
emergency  room  visits  for  respiratory 
causes  have  been  associated  with 
ambient  ozone  exposures  at  such  levels. 
Repeated  exposures  to  ozone  can  make 
people  more  susceptible  to  respiratory 
infection,  result  in  lung  inflanunation, 
and  aggravate  pre-existing  respiratory 
diseases  such  as  asthma.  Other  health 
effects  attributed  to  ozone  exposures 
include  significant  decreases  in  lung 
function  and  increased  respiratory 
symptoms  such  as  chest  pain  and 
cough.  These  effects  generally  occur 
while  individuals  are  engaged  in 
moderate  or  heavy  exertion. 

Children  active  outdoors  during  the 
siunmer  when  ozone  levels  are  at  their 
highest  are  most  at  risk  of  experiencing 
such  effects.  Other  at-risk  groups 
include  adults  who  are  active  outdoors 
{e.g.,  outdoor  workers),  and  individuals 
with  pre-existing  respiratory  disease 
such  as  asthma  and  chronic  obstructive 
lung  disease.  In  addition,  longer-term 
exposures  to  moderate  levels  of  ozone 
present  the  possibility  of  irreversible 
changes  in  the  lungs  which  could  lead 
to  premature  aging  of  the  lungs  arid/or 
chronic  respiratory  illnesses. 

Ozone  also  affects  vegetation  and 
ecosystems,  leading  to  reductions  in 
agricultiu-al  and  commercial  forest 
yields,  reduced  growth  and  survivability 
of  tree  seedlings,  and  increased  plant 
susceptibility  to  disease,  pests,  and 
other  environmental  stresses  (e.g.,  harsh 
weather).  In  long-lived  species,  these 
effects  may  become  evident  only  after 
several  years  or  even  decades,  thus 
having  the  potential  for  long-term 
effects  on  forest  ecosystems.  Ground- 
level  ozone  damage  to  the  foliage  of 
trees  and  other  plants  also  can  decrease 
the  aesthetic  value  of  ornamental 
species  as  well  as  the  natural  beauty  of 
our  national  parks  and  recreation  areas. 

Many  areas  which  were  classified  as 
nonattainment  when  classifications 
were  made  under  the  1990  Clean  Air 
Act  Amendments  have  not  experienced 


'2  Total  column  ozone,  a  large  percentage  of 
which  occurs  in  the  stratosphere  and  a  smaller 
percentage  of  which  occurs  in  the  troposphere, 
helps  to  provide  a  protective  layer  against 
ultraviolet  radiation. 


violations  more  recently.  However,  50 
metropolitan  areas  had  ozone  design 
values  above  the  NAAQS  in  either  or 
both  of  the  1995-1997  and  the  1996- 
1998  monitoring  periods.  In  many  urban 
areas,  the  downward  trend  in  ozone  that 
prevailed  earlier  has  become  less  strong 
or  stopped  in  the  last  few  years,  even 
when  adjustments  are  made  for 
meteorological  conditions.  We  believe 
that  one  factor  that  has  worked  against 
ozone  improvement  in  the  last  few  years 
has  been  the  growing  use  of  light  trucks 
with  higher  emissions  than  the  cars 
used  formerly.  The  predictions  of  future 
ozone  concentrations  used  in 
developing  today's  action  take  account 
of  this  growing  use  of  light  trucks. 

2.  Additional  Emission  Reductions  Are 
Needed  To  Attain  and  Maintain  the 
Ozone  NAAQS 

a.  Summary 

We  have  determined  that  additional 
emission  reductions  are  needed  to  attain 
and  maintain  the  1-hour  ozone  NAAQS. 
This  overall  conclusion  is  based  on  our 
prediction  that  26  metropolitan  areas 
are  each  certain  or  highly  likely  to  need 
additional  reductions,  and  that  an 
additional  1 2  areas  each  have  a 
moderate  to  significant  probability  of 
needing  them. 

To  determine  whether  additional 
reductions  are  needed  in  order  to  attain 
and  maintain  the  ozone  NAAQS,  we 
used  ozone  modeling  to  predict  what 
areas  would  not  attain  the  NAAQS  in 
the  future.  We  accounted  for  the 
emission  reductions  that  have  already 
been  achieved,  those  that  will  be 
achieved  in  the  future  by  actions 
already  imderway,  and  increases  in 
emissions  expected  fi-om  increased  use 
of  sources  of  pollution. 

In  our  May  13,  1999  proposal,  we 
presented  information  from 
photochemical  modeling  we  performed 
to  predict  what  areas  would  meet  the 
ozone  NAAQS  in  2007.  The  year  2007 
falls  after  the  expected  date  of  most 
emission  reductions  which  states  are 
required  to  achieve  or  have  otherwise 
committed  to  achieve,  and  near  the 
attainment  deadline  for  many  ozone 
nonattainment  areas.  We  presented 
additional  information  from  the  same 
photochemical  modeling  work  in  two 
supplemental  notices,  on  June  30, 1999 
(to  better  explain  the  basis  for  our 
proposal  in  light  of  the  Court's  ruling  on 
the  8-hour  ozone  NAAQS),  and  October 
25,  1999  (to  explain  the  implications  for 
our  Tier  2/Gasoline  Sulfur  proposal 
from  our  more  recent  proposal,  which 
we  expect  to  make  final  shortly,  to  re- 
instate the  1-hour  ozone  NAAQS  in 
many  areas).  In  Response  to  Comments 


on  these  Federal  Register  notices,  we 
made  revisions  to  our  own  ozone 
modeling.  We  also  obtained  ozone 
modeling  results  from  a  number  of  state 
air  planning  agencies  and  from  members 
of  the  automobile  manufacturing 
industry.  We  have  considered  all  of  this 
information  as  part  of  our  determination 
that  the  regulations  promulgated  in  this 
rule  are  needed  and  appropriate. 

Based  on  the  availaSle  ozone 
modeling  and  other  information,  we 
project  that  there  are  26  metropolitan 
areas  which  will  be  unable  to  attain  and 
maintain  the  NAAQS,  in  the  absence  of 
additional  reductions.  These  areas  had  a 
combined  population  of  over  86  million 
in  1996,  and  are  distributed  across  most 
regions  of  the  U.S.  We  have  concluded 
that  each  is  certain  or  very  likely  to 
require  additional  reductions  to  attain 
the  NAAQS.  Taken  together  and 
considering  their  number,  size,  and 
geographic  distribution,  these  areas 
establish  the  case  that  additional 
reductions  are  needed  in  order  to  attain 
and  maintain  the  1-hour  standard. 

In  addition,  our  analysis  suggests 
there  will  be  other  areas  that  will  have 
problems  attaining  and  maintaining 
compliance  with  the  one-hour  ozone 
standard  in  the  future.  There  are  12 
additional  metropolitan  areas  with  a 
total  1996  population  of  over  25  million 
people  in  this  category.  EPA's  ozone 
modeling  for  2007  predicts  exceedances 
for  each  of  these  areas.  However,  for  six 
of  them  local  recent  monitoring 
information  is  not  indicating 
nonattainment.  Given  how  close  to 
nonattainment  these  areas  are,  EPA 
believes  it  is  likely  that  at  least  a    ■ 
significant  subset  of  this  group  of  areas 
will  face  compliance  problems  by  2007 
or  beyond  if  additional  actions  to  lower 
air  emissions  are  not  taken.  This  belief 
is  based  on  historical  experience  with 
areas  that  will  undergo  economic  and 
population  growth  over  time  and  that 
are  in  larger  regions  that  are  also 
experiencing  growth.  The  other  six  areas 
in  this  group  are  nonattainment  now, 
and  local  modeling  shows  them 
reaching  attaiimient  by  2005  or  2007. 
Modeling  uncertainties  and  growth 
beyond  the  attainment  date  make  it 
likely  that  at  least  some  of  these  areas 
will  also  face  compliance  problems  if 
additional  actions  to  lower  afr  emissions 
are  not  taken.  This  situation  further 
supports  oiu  determination  that 
additional  reductions  in  mobile  source 
emissions  are  needed  for  attainment  and 
maintenance. 

We  would  like  to  emphasize  that  the 
advantages  of  the  Tier  2/Gasoline  Sulfur 
program  will  be  enjoyed  by  the  whole 
country.  There  are  important  advantages 
for  approximately  30  more  metropolitan 
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areas,  with  cL  )se  to  30  million  people 
residing  in  th  sm,  whose  ozone  levels  are 
now  within  It )  percent  of  violating  the 
1-hour  NAAdS. "  Most  of  these  areas 
have  been  in  nonattainment  in  the  past. 
We  believe  thp  emission  reductions 
from  the  Tier  iz/Gasoline  Sulfur  program 
are  an  important  component  of  an 
overall  EPA-sjate  approach  to  enable 
these  areas  to  jcontinue  to  maintain 

expected  growth.  EPA 
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portant.  In  the  future, 
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approaches  fa  r  assisting  in  maintenance 
of  the  NAAQi .  Also,  we  believe  that  the 
Tier  2/Gasolii^e  Sulfur  program  has 
important  benefits  for  other 
nonattainment  areas  which  our 
modeling  and  local  modeling  show  to  be 
on  a  path  to  come  into  attainment  in  the 
next  eight  years.  For  these  areas,  the 
extra  emissioi  i  reductions  from  the 
program  will  I  ake  some  of  the 
imcertainty  oi  it  of  their  plan  to  attain 
the  standard  a  nd  give  them  a  head  start 
on  developing  their  plan  to  stay  in 
attainment. 

In  every  are  i  of  the  country,  the  new 
standards  wil  give  transportation 
planning  bodi  ss  and  industrial 
development  eaders  more  options 
within  the  arei's  overall  emissions 
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b.  Ozone  Modeling  Presented  in  Our 
Proposal  and  Supplemental  Notices 

The  ozone  modeling  we  presented  in 
our  proposal  and  the  two  supplemental 
notices  was  originally  conducted  as  part 
of  our  development  of  the  Regional 
Ozone  Transport  Rule.  The  "revised 
budget"  emission  control  scenario  we 
modeled  for  the  Regional  Ozone 
Transport  Rule  contained  the  right  set  of 
existing  and  committed  emission 
controls  for  it  to  serve  as  the  starting 
point  for  making  our  determination  on 
the  need  for  additional  emission 
reductions.  We  added  a  new  "control 
case"  to  represent  the  effects  of  our 
proposed  vehicle  and  gasoline 
standards. 

This  ozone  modeling  provided 
predictions  of  ozone  concentrations  in 
2007  across  the  eastern  U.S.,  under 
certain  meteorological  conditions. 
Predictions  of  attainment  or 
nonattainment  are  based  on  these 
predicted  ozone  concentrations.  Two 
approaches  to  making  attainment 
predictions  have  been  used  or 
advocated  in  the  past:  a  rollback 
approach  and  an  exceedance  approach. 
In  the  NPRM  of  May  13,  1999,  we 
presented  predictions  of  attainment  and 
nonattainment  using  a  rollback 
approach.  For  the  1-hour  standard,  we 
reported  that  8  metropolitan  areas  and 
two  rural  counties  were  predicted  to  be 
in  nonattainment  in  2007  under  the 
rollback  method.  In  the  first 
supplemental  notice  of  June  30, 1999  we 
presented  a  prediction  that  1 7  areas 
would  be  nonattainment  based  on  the 
exceedance  method,  and  invited 
comment  on  all  aspects  of  the  modeling 
and  its  interpretation.  Our  second  and 
last  notice  on  October  27,  1999, 
presented  predictions  of  violations 
using  the  exceedance  method  for 
additional  areas  which  we  had 
previously  excluded  because  the  1-hour 
standard  did  not  apply  to  them.  This 
was  in  anticipation  of  the  reinstatement 
of  the  1-hour  standard  to  these  areas, 
which  we  proposed  on  October  25,  1999 
and  expect  to  complete  very  soon.  64  FR 
57524.  We  also  announced  that  we  were 
conducting  another  round  of  modeling, 
described  below.  See  the  Response  to 
Comments  document  for  more 
discussion  of  the  rollback  and 
exceedance  approaches. 

c.  Updated  and  Additional  Ozone 
Modeling 

We  have  updated  emd  expanded  our 
ozone  modeling.  We  updated  the  ozone 
modeling  so  that  it  is  now  based  on 
estimates  of  vehicle  emissions  that 
reflect  the  most  recent  data  and  our  best 
understanding  of  several  aspects  of 


emissions  estimation.'''  We  also 
changed  most  of  the  episodes  for  which 
we  modeled  ozone  concentrations,  with 
all  of  our  final  episode  days  coming 
from  a  single  calendar  year.  By  selecting 
days  from  within  a  single  year,  we 
responded  to  a  comment  that  the 
original  episode  periods  might  together 
contain  an  atypically  high  number  of 
days  favorable  to  ozone  formation  for 
some  parts  of  the  country.  The  new 
episodes  are  also  better  at  representing 
conditions  that  lead  to  high  ozone  in 
areas  along  the  Gulf  Coast,  whose 
ozone-forming  conditions  were  not  well 
represented  in  the  episodes  used  for  the 
original  modeling. 

While  we  considered  these 
improvements  necessary  and 
appropriate  in  light  of  comments  and 
other  information  available  to  us,  the 
actual  results  of  the  two  rounds  of 
modeling  with  regard  to  the  need  for 
additional  reductions  have  turned  out  to 
be  similar.  The  latest  round  of  modeling 
provided  us  ozone  predictions  for  2007 
and  2030  in  the  eastern  U.S.,  and  for 
2030  in  the  western  U.S.  There  are  some 
differences  in  specific  results,  where 
and  when  the  two  models  can  be 
directly  compared.  However,  the  same 
conclusion  would  be  reached  from 
either,  namely  that  there  is  a  broad  set 
of  areas  with  predicted  ozone 
concentrations  in  2007  above  0.124 
ppm,  in  the  baseline  scenario  without 
additional  emission  reductions. 

We  have  compared  and  supplemented 
our  own  ozone  modeling  with  other 
modeling  studies,  either  submitted  to  us 
as  comments  to  this  rulemaking,  as  state 
implementation  plan  (SIP)  revisions,  or 
brought  to  our  attention  through  our 
consultations  with  states  on  SIP 
revisions  that  are  in  development.  The 
ozone  modeling  in  the  SIP  revisions  has 
the  advantage  of  using  emission 
inventories  that  are  more  specific  to  the 
area  being  modeled,  and  of  using 
meteorological  conditions  selected 
specifically  for  each  area.  Also,  the  SIP 
revisions  included  other  evidence  and 
analysis,  such  as  analysis  of  air  quality 
and  emissions  trends,  observation  based 
models  that  make  use  of  data  on 
concentrations  of  ozone  precursors, 
alternative  rollback  analyses,  and 
information  on  the  responsiveness  of 
.the  air  quality  model.  For  some  areas, 
we  decided  that  the  predictions  of 
attainment  or  nonattainment  from  our 


'*  While  the  use  of  these  emissions  estimates  was 
new  to  our  baseline  ozone  modeling  in  the  latest 
ozone  modeling,  they  were  not  new  to  this 
rulemaking,  having  already  been  used  in 
calculations  of  cost-effectiveness  in  the  draft  RIA. 
_We  therefore  were  able  to  consider  public 
comments  on  these  estimates  prior  to  using  them 
in  the  latest  ozone  modeling 
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modeling  were  less  reliable  than 
conclusions  that  could  be  drawn  from 
this  additional  evidence  and  analysis. 
For  example,  in  some  areas  our  episodes 
did  not  capture  the  meteorological 
conditions  that  have  caused  high  ozone, 
while  local  modeling  did  so.    , 

d.  Results  and  Conclusions 

As  discussed  in  detail  below,  it  is 
clear  that  the  NOx  and  VOC  reductions 
to  be  achieved  through  the  Tier  2/ 
Gasoline  Sulfur  program  are  needed  to 
attain  and  maintain  compliance  with 
the  1  hour  ozone  NAAQS.  Although  the 
general  pattern  observed  in  our 
modeling  indicates  improvements  in  the 
near  term,  growth  in  overall  emissions 
will  lead  to  worsening  of  air  quality 
over  the  long  term. 

Based  on  our  ozone  modeling,  we 
have  analyzed  ozone  predictions  for  52 
metropolitan  areas  for  1996,  2007,  and 
2030.  In  addition,  we  reviewed  ozone 
attainment  modeling  and  other  evidence 
covering  15  of  these  areas,  from  SEP 
submittals  or  from  modeling  underway 
to  support  SIP  revisions.  This  local 
modeling  addressed  only  the  current  or 
requested  attaimnent  date  in  each  area. 
We  then  made  attainment  and 
nonattainment  predictions  from  this 
information. 

The  general  pattern  we  observed  with 
the  baseline  scenario,  i.e.,  without  new 
emission  reductions,  is  a  broad 
reduction  between  1996  and  2007  in  the 
geographic  extent  of  ozone 
concentrations  above  the  NAAQS,  and 
in  the  frequency  and  severity  of 
exceedemces.  This  is  consistent  with  the 
national  emissions  inventory  trend 
between  these  two  years.  At  the  same 
time,  we  also  found  that  peak  ozone 
concentrations  and  the  frequency  of 
exceedances  in  2030  were  generally 
somewhat  higher  than  in  2007  for  most 
areas  analyzed.  This  too  is  consistent 
with  our  analysis  of  emission  inventory 
trends,  which  shows  that  the  total  NOx 
inventory  from  all  sources  will  decline 
from  2007  to  about  2015  and  then  begin 
to  increase  due  to  growth  in  the  activity 
of  emission  sources.  In  2030,  our 
analysis  predicts  that  NOx  emissions 
from  all  sources  will  be  about  one 
percent  higher  than  in  2007.  While  we 
did  not  model  ozone  concentrations  for 
years  between  2007  and  2030,  we  expect 
that  they  would  track  the  national 
emissions  trend  by  showing  a  period  of 
improvement  after  2007  and  then 
deterioration,  although  individual  areas 
will  vary  due  to  local  source  mix  and 
growth  rates. '^ 


Within  this  general  pattern  of  ozone 
attainment  changes  between  1 996  and 
2030,  we  have  determined  that  26 
metropolitan  areas  are  certain  or  highly 
likely  to  need  additional  reductions  to 
attain  and  maintain  the  1-hour  ozone 
NAAQS.  These  26  areas  are  those  that 
have  current  violations  of  the  1-hour 
ozone  NAAQS  and  are  predicted  by  the 
best  ozone  modeling  we  have  available 
to  still  be  in  violation  without  a  new 
federal  vehicle  program  in  2007."* 
Based  on  the  general  trends  described 
above,  without  further  emissions 
reductions  many  of  these  areas  may  also 
have  violations  continuously 
throughout  the  period  from  2007  to 
2030,  while  others  may  briefly  attain 
and  then  return  to  nonattainment  on  or 
before  2030.  These  26  metropolitan 
areas  are  listed  in  Table  III.B-1,  along 
with  their  1996  population  which  totals 
over  86  million.  The  sizes  of  these  areas 
and  their  geographical  distribution 
strongly  support  an  overall  need  for 
additional  reductions  in  order  to  attain 
and  maintain  under  section  202(i). 
Because  ozone  concentration  patterns 
causing  violations  of  the  1-hour  NAAQS 
are  well  established  to  endanger  public 
health  or  welfare,  this  determination 
also  supports  oiu-  actions  today  under 
the  general  authority  of  sections 
202(a)(lJ,  202(a)(3),  and  202(b). 

As  indicated  above,  in  reaching  this 
conclusion  about  these  26  areas,  we 
examined  local  ozone  modeling  in  SIP 
submittals.  These  local  analyses  are 
considered  to  be  more  extensive  than 
our  own  modeling  for  estimating 
whether  there  would  be  NAAQS 
nonattainment  without  further  emission 
reductions,  when  interpreted  by  a 
weight  of  evidence  method  which  meets 
our  guidance  for  such  modeling.  One  of 
the  areas  which  submitted  a  SIP 
revision  was  a  special  case.  We  have 
recentiy  proposed  to  approve  the  1-hour 
ozone  attainment  demonstration  for  the 
nonattaiiunent  area  of  Washington,  D.C. 
(but  not  Baltimore).  We  have 
nevertheless  included  this  area  on  the 
list  of  26  that  are  certain  or  highly  likely 
to  require  further  reductions  to  attain 
and  maintain,  because  its  SIP 
attainment  demonstration  assumed 
emission  reductions  from  vehicles 
meeting  the  National  Low  Emissions 
Vehicle  (NLEV)  standards. 


'^EPA's  modeling  presumed  that  cars  and  light 
trucks  will  continue  to  meet  the  emission  levels  of 
the  National  Low  Emissions  Vehicle  (NLEV) 


program  after  model  year  2003,  even  though  the 
program  will  end  in  model  year  2003  or  shortly 
thereafter.  Had  our  modeling  not  included  such 
levels  in  its  inventory  assumptions,  trends  for 
ozone  concentrations  would  have  shown  earlier 
increases  in  ozone  concentrations. 

'8  The  date  of  the  predicted  violation  was  2007 
for  most  areas,  2010  in  the  case  of  Los  Angeles,  CA, 
and  2030  in  the  case  of  Portland-Salem,  OR. 


However,  by  its  own  terms,  the  NLEV 
standards  would  not  extend  beyond  the 

2003  model  year  if  we  did  not 
promulgate  Tier  2  vehicle  standards  at 
least  as  stringent  as  the  NLEV  standards. 
See  40  CFR  86.1701-99(c).  Thus,  the 
emission  reductions  relied  upon  from 

2004  and  later  model  year  NLEV 
vehicles  are  themselves  "further 
reductions"  for  the  purposes  of  CAA 
section  202(1).'^  The  local  modeling 
indicating  attainment  with  these 
reductions  is  therefore  strong  evidence 
that  further  reductions  are  needed  past 
2003,  beyond  those  provided  by  the  Tier 
1  program.  Based  on  this,  and  on  the 
fact  that  our  own  ozone  modeling 
showed  the  Washington,  DC  area  to 
violate  the  NAAQS  in  2007  even  with 
full  NLEV  emission  reductions,  we  have 
concluded  that  it  should  be  included 
with  areas  that  do  require  further 
reductions  to  attain  and  maintain  the  1- 
hour  ozone  NAAQS. 

The  1-hour  ozone  NAAQS  presently 
does  not  apply  in  12  of  the  26  areas 
listed  in  Table  III.B-1 ,  but  we  have 
proposed  to  re-instate  it  and  expect  to 
complete  that  action  shortly.  These 
areas  are  indicated  in  the  table.  Our 
decision  to  include  these  areas  on  this 
list  is  based  on  the  contingency  that  we 
will  re-instate  the  1-hour  standard  in 
these  areas.  However,  even  if  we 
considered  only  the  14  areas  where  the 
l-hoiu"  standard  applies  as  of  the 
signature  date  of  this  notice,  we  have 
concluded  that  our  determination 
would  be  the  same. 

Table  III.B-1.— Twenty-Six  Metro- 
politan Areas  Which  Are  Cer- 
tain OR  Highly  Likely  To  Require 
Additional  Emission  Reductions 
in  Order  To  Attain  and  Maintain 
THE  1-Hour  Ozone  NAAQS 


Metropolitan  area 


1996 

Population 

(millions) 


Atlanta,  GA  MSA    

3.5 

Barnstable- Yarmouth.  MA 
MSA*  

0.2 

Baton  Rouge,  LA  MSA  

06 

Beaumont-Port  Arthur,  TX  MSA 
Birmingham,  AL  MSA  

04 
0.9 

Boston-Worcester-La  wrerKe, 
MA-NH-ME-CT  CMSA" 

Charlotte-Gastonia-Rock  Hill, 
NC-SC  MSA»  

5,6 
1.3 

''With  regard  to  eventual  final  action  on  the  1- 
hour  attainment  demonstration  for  Washington.  DC, 
the  issue  of  the  continuation  of  the  NLEV  standards 
is  mooted  by  the  promulgation  of  the  Tier  2/ 
Gasoline  Sulfur  program.  A  portion  of  the  emission 
reductions  from  this  program  will  replace  the  post- 
2003  model  year  NLEV  reductions  assumed  in  the 
SIP. 
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Table  III.B-H.— Twenty-Six  Metro- 
politan A^EAS  Which  Are  Cer- 
tain OR  Highly  Likely  To  Require 
AdditionaiI  Emission  Reductions 
in  Order  to  Attain  and  Maintain 
THE  1-Houp  Ozone  NAAQS— Con- 
tinued 


Metropdjuin  area 


MSA« 


Clndnnati-Hamilon,  OH-KY-JN 

CMSA  ... 
Dallas-Fort  Worfi.  TX  CMSA 
Houma,  LA  MS/" 
Houston-Galvesjon-Brazoria, 

TXCMSA 
Huntington-Ashland,  VW-XY- 

OH  MSA»  .... 
Indianapolis,  IN 
Los  Angeles-Riverside-San 

Bernardino  CA  CMSA  .... 
Louisville,  KY-lf^  MSA 
Macon,  GA  MS/ 
Memphis,  TN-Af 
Nashville.  TN  M^ 
New  Yor1<-Nort^ 

sey-Long  Islaij 

CT-PA  CMJ 
Philadelphia-Wil^ 

tic  City.  PA- 

CMSA   .. 
Pittsburgh.  PA  MSA 
Portland-Salem,|OR-WA 

CMSA» . 
Providence-Fall  River-WanMick, 

RI-MAMSA' 
Richmond-Peter^urg,  VA 

MSA»    .. 
St.  Louis,  MO-lli  MSA 
Washington-Baltimore,  DC- 

MD-VA-WV  CMSA  

Total  Popijlation 


4S  MSA*  .. 

SA«  

bm  New  Jer- 
fid,  NY-NJ- 

nington-Atlari- 
)E-MD 


1996 
Population 
(millions) 


1.9 
4.6 
0.2 

4.3 

0.3 
1.5 

15.5 
1.0 
0.3 
1.1 
1.1 


19.9 

6.0 
2.4 

2.1 

1.1 

0.9 
2.5 

7.2 
86.3 


Notes: 

•The  1-hour  bzone  NAAQS  does  not  cur- 
rently apply,  bui  we  have  proposed  and  ex- 
pect to  re-instat4  it  shortly 


There  are  12 
areas,  with  an 
in  1996,  for 
modeling 
failing  to  attai  t 
ozone  NAAQS 
emission 
the  areas  we 
Our  own  ozon^ 
these  12  areas 
to  avoid 
these  areas 
monitoring  da 
we  have  revi 
and  other 
attainment  in 


'  revisi  3ns 


>»  The  SIP 
demonstrated  thatlthese 
Harbor  and  Grand 
are  maintenance 
NAAQS  violation! 
NAAQS  violations 
relied  only  on  Tiei 


additional  metropolitan 
»ther  25.3  million  people 
the  available  ozone 
s  significant  risk  of 
and  maintain  the  1-hour 
without  additional 

Table  ni.B-2  lists 
in  this  second  category, 
modeling  predicted 
to  need  further  reductions 
in  2007.  For  six  of 
air  quality 
a  indicate  violation,  but 
local  ozone  modeling 
indicating 
!007.i8  Based  on  this 


w.  lich 
sug£  est 


reductions 
pat 


violat  ions 
recent 


eived 


evic  ence 


for  Chicago  and  Milwaukee 
two  areas  as  well  as  Benton 
Rapids  areas  in  Michigan  (which 
eas  but  have  experienced  ozone 
recently)  would  not  experience 
in  2007.  with  a  strategy  that 
1  vehicle  emission  standards. 


evidence,  we  have  kept  these  areas 
separate  from  the  previous  set  of  26 
areas  which  we  consider  certain  or 
highly  likely  to  need  additional 
reductions.  However,  we  still  consider 
there  to  be  a  significant  risk  of  failiue  to 
attain  and  maintain  in  these  six  areas 
because  this  local  modeling  has 
inherent  imcertainties,  as  all  ozone 
modeling  does.  Moreover,  the  local 
modeling  did  not  examine  the  period 
after  initial  attainment. 

For  the  other  six  of  the  12  areas,  the 
air  quality  monitoring  data  shows 
current  attairunent  but  with  less  than  a 
10  percent  margin  below  the  NAAQS. 
This  suggests  these  areas  may  remain 
without  violations  for  some  time,  but  we 
believe  there  is  still  a  moderate  risk  of 
future  violation  of  the  NAAQS  because 
meteorological  conditions  may  be  more 
severe  in  the  futiu«. 

It  is  highly  likely  that  at  least  some  of 
these  12  areas  will  violate  the  NAAQS 
without  additional  reductions,  and  it  is 
a  distinct  possibility  that  many  of  them 
will  do  so.  We  consider  the  situation  in 
these  areas  to  support  our  determination 
that,  overall,  additional  reductions  are 
needed  for  attainment  and  maintenance. 
However,  we  reiterate  that  ovu 
predictions  for  the  26  areas  listed  in 
Table  III.B-1,  and  even  our  predictions 
for  only  the  14  of  those  26  for  which  the 
1-hour  standard  now  applies,  are  a 
sufficient  basis  for  oiu'  determination  of 
em  overall  need  for  additional 
reductions  and  for  our  actions  today. 

Table  III.B-2.— Twelve  Metropoli- 
tan Areas  With  Moderate  to 
Significant  Risk  of  Failing  To 
Attain  and  Maintain  the  1-Hour 
Ozone  NAAQS  Without  Addi- 
tional Emission  Reductions  . 


Metropolitan  area 

1996 

Population 

(millions) 

Benton  Harbor.  Ml  MSA= 

Biloxi-Gulfport-Pascagoula,  MS 
MSA»  

0.2 

0.3 

We  have  also  recently  proposed  to  approve  the  1- 
hour  attainment  demonstration  for  Greater 
Connecticut,  covering  the  Hartford  and  New 
London  areas,  which  assumed  full  NLEV  emission 
reductions.  However,  Connecticut  is  committed  in 
its  SIP  to  adopt  California  vehicle  standards  if 
NLEV  does  end  with  the  2003  model  year  if  a  more 
stringent  federal  program  is  not  promulgated.  The 
California  standards  are  more  stringent  than  NLEV. 
The  case  of  one  additional  area  whose  attainment 
demonstration  we  recently  proposed  to  approve, 
Western  Massachusetts  (Springfield),  should  be 
explained  here  to  avoid  possible  confusion.  Our 
own  ozone  modeling  predicted  that  Springfield 
would  attain  the  NAAQS  in  2007.  Massachusetts 
has  adopted  the  California  vehicle  emission 
standards,  so  there  is  no  issue  of  the  continuation 
of  the  NLEV  standards. 


Table  III.B-2.— Twelve  Metropoli- 
tan Areas  With  Moderate  to 
Significant  Risk  of  Failing  To 
Attain  and  Maintain  the  1-Hour 
Ozone  NAAQS  Without  Addi- 
tional Emission  Reductions— 
Continued 


Metropolitan  area 

1996 

Population 

(millions) 

Chicago-Gary-Kenosha,  IL-IN- 
WICMSA  

8.6 

Cleveland-Akron.  OH  CMSA^  .. 
Detrott-Ann  Artxjr-Flint,  Ml 

CMSA" 

Grand  Rapids-Muskegon-Hol- 

land,  Ml  MSA"  

2.9 

5.3 
1.0 

Hartford,  CT  MSA 

1.1 

Milwaukee-Racine,  Wl  CMSA  .. 
New  London-Norwich,  CT-RI 
MSA»  

1.6 
1.3 

New  Orleans,  LA  MSA"  

0.3 

Pensacola,  FL  MSA"  

0.4 

Tampa,  FL  MSA" 

2.2 

Total  Population 

25.3 

Notes: 

"The  1-hour  ozone  NAAQS  does  not  cur- 
rently apply,  but  we  have  proposed  and  ex- 
pect to  re-instate  it  shortly. 

e.  Issues  and  Comments  Addressed 

We  received  detailed  comments  from 
the  automobile  industry  related  to  ozone 
modeling  and  the  need  for  additional 
emission  reductions  in  order  to  attain 
and  maintain.  These  were  of  three  types. 

Accuracy  of  modeling  ozone 
concentrations. — The  automobile 
industry  commenters  pointed  out  that  in 
the  modeling  presented  with  our 
proposal,  the  ozone  model  and 
exceedance  predicted  violations  of  the 
NAAQS  in  1995  in  areas  where 
monitoring  data  indicated  no  violations. 
They  cited  these  cases  as  examples  of 
model  inaccuracy.  We  have  made 
improvements  to  our  emissions 
estimates,  our  episodes,  and  other 
aspects  of  the  modeling  system.  These 
changes  have  improved  the  accxuacy  of 
the  predicted  ozone  concentrations. 
Also,  as  stated  above,  our  list  of  26  areas 
that  support  oiu-  finding  that  additional 
reductions  are  needed  does  not  include 
any  areas  where  recent  monitoring  data 
shows  no  violations.  The  final  RIA 
addresses  issues  of  model  accuracy  in 
more  depth. 

As  explained  in  the  final  RIA,  our 
very  latest  estimates  of  car  and  light 
truck  emissions  without  the  benefits  of 
our  new  standards  are  actually 
somewhat  higher  than  the  estimates 
used  in  the  final  round  of  ozone 
modeling,  because  the  most  recent  data 
indicate  even  more  serious  adverse 
emissions  effects  from  sulfur  in 
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gasoline.  Thus,  we  think  our  predictions 
of  ozone  nonattainment  using  emission 
estimates  prepared  before  this  most 
recent  data  on  sulfur  was  considered, 
may  be  conservative.  This  topic  is 
discussed  in  more  detail  in  section 
ni.B.3. 

Prediction  of  attainment/ 
nonattainment. — For  most  areas,  we 
predicted  2007  or  2030  attainment  or 
nonattainment  based  on  the  exceedance 
method.  The  exceedance  method 
predicts  an  area  to  be  in  attainment  only 
if  there  are  no  predicted  exceedances  of 
the  NAAQS  during  any  episode  day. 
However,  for  the  areas  for  which  we 
have  received  l-hoiu  attainment 
demonstrations  in  SIP  revisions,  our 
predictions  were  based  on  a  larger  and 
more  robust  set  of  data.  When  a  state's 
modeling  shows  an  exceedance  that 
would  otherwise  indicate 
nonattainment,  we  allow  the  state  to 
submit  a  variety  of  other  evidence  and 
analysis,  such  as  locality  specific 
meteorological  conditions,  analysis  of 
air  quality  and  emissions  trends, 
observational  based  models  that  make 
use  of  data  on  concentrations  of  ozone 
precursors,  a  rollback  analysis,  and 
information  on  the  responsiveness  of 
the  air  quality  model.  We  then  make  a 
weight-of-evidence  determination  of 
attainment  or  nonattainment  based  on 
consideration  of  all  this  local  evidence. 
We  did  this  in  forming  the  set  of  26 
areas  we  consider  certain  or  highly 
likely  to  need  additional  reductions  to 
attain  or  maintain,  in  some  cases 
concluding  that  attainment  was 
demonstrated  and  in  others  that  it  was 
not. 

The  auto  industry  commenters 
recommended  the  use  of  rollback  as  the 
single  method  for  making  attainment 
and  nonattainment  predictions  from 
predicted  ozone  concentrations.  They 
stated  that  the  rollback  method  would 
be  more  consistent  than  the  exceedance 
method  with  the  NAAQS's  allowance  of 
three  exceedances  in  a  three  year 
period.  They  also  believed  that  the 
rollback  method  would  compensate  for 
what  they  considered  to  be  model  over 
predictions  of  ozone  concentrations.  We 
believe  that  the  rollback  method  is  not 
appropriate  for  use  as  the  sole,  or  even 
a  primary,  test  of  1-hom-  ozone 
attainment  or  nonattainment.  A  rollback 
analysis  may  overlook  violations  that 
occur  away  from  ozone  monitors,  and  it 
may  inappropriately  project  the  effect  of 
a  recent  period  of  favorable  weather  into 
the  prediction  of  futiue  attainment.  In 
determining  the  attainment  and 
maintenance  prospects  of  niunerous 
areas,  as  here,  it  is  not  possible  to 
assemble  and  consider  the  full  set  of 
local  evidence  that  should  accompany 


any  consideration  of  a  rollback  analysis. 
In  such  a  situation,  we  believe  that  the 
exceedance  method  is  the  appropriate 
choice.  A  fuller  explanation  of  our 
reasons  for  considering  the  exceedance 
method  more  appropriate  than  rollback 
is  given  in  oiu-  Response  to  Comments 
document. 

We  have  not  completely  excluded  the 
rollback  approach  from  the 
determinations  in  this  rulemaking.  We 
have  considered  it  for  those  areas  for 
which  we  had  enough  information  to 
allow  us  to  consider  it  in  its  proper 
context,  i.e.,  for  those  areas  covered  by 
recent  1-hour  SIP  submissions.  Of  these 
areas,  we  concluded  that  some  will  not 
attain  without  additional  reductions  and 
some  will. 

While  we  disagree  with  the  use  of  the 
rollback  method,  we  have  conducted  a 
hypothetical  analysis  of  2007  attainment 
in  all  areas  based  only  on  oiu'  owoi 
ozone  modeling,  applying  the  rollback 
method  recommended  by  the 
commenters.  We  calculated  in  this 
analysis  that  1 5  metropolitan  areas  and 
three  other  counties  with  nearly  56 
million  in  population  in  1996  would 
violate  the  NAAQS  in  2007.  Moreover, 
these  15  metro  areas  are  geographically 
spread  out  ^^.  We  believe  that  this  result 
using  the  rollback  method  does  not  fully 
capture  the  likely  nonattainment  that 
would  exisftn  2007  in  the  absence  of 
additional  emission  reductions. 
However,  even  if  we  were  to  consider 
the  use  of  rollback  valid,  we  consider 
this  set  of  areas  to  also  be  an  adequate 
basis  for  making  the  same 
determinations  we  have  made  based  on 
the  more  appropriate  exceedance-based 
analysis.  The  details  of  our  hypothetical 
analysis  using  the  rollback  method  are 
given  in  the  final  RIA  and  the  technical 
support  document  for  our  ozone 
modeling  analyses. 

Ozone  modeling  and  predictions. — 
Members  of  the  automobile 
manufacturing  industry  submitted  two 
modeling  studies:  (1)  a  repetition  of  our 
first  round  of  modeling  of  the  37-state 
eastern  U.S.  domain  but  with  their 
recommendations  regarding  estimates  of 
motor  vehicle  emissions  in  2007  and 
with  the  rollback  method  used  to 
predict  2007  nonattainment,  and  (2) 
finer  grid  modeling  for  three  smaller 
domains,  also  with  their  recommended 
estimates  of  emissions  and  with 
nonattainment  predicted  using  a 
rollback  method.  Both  modeling  efforts 
showed  less  widespread  nonattainment 


than  we  have  determined  and  described 
here.  Taken  together,  these  studies 
predicted  2007  violations  by  the 
rollback  method  in  or  downwind  of 
New  York  City,  Chicago,  Milwaukee, 
western  Michigan,  Baton-Rouge,  and 
Houston. 

The  main  difference  between  the 
automobile  industry's  ozone  modeling 
and  ours  is  in  the  emission  estimates. 
We  have  reviewed  the  emissions 
estimates  used  in  the  industry  studies. 
We  concluded  that  the  industry's 
emissions  estimates  employ 
inappropriate  analytical  steps  in  the 
calculation.  Among  the  problems  are 
that  the  adjustments  for  the  benefits  of 
inspection  and  maintenance  programs 
were  not  consistent  with  the  base 
estimate  of  in-use  emissions,  and  the 
sales  trend  towards  light  trucks  and 
SUVs  was  not  properly  captured.  Also, 
as  stated,  we  disagree  with  the  use  of 
the  rollback  approach  as  the  sole  test  of 
attainment.  As  a  consequence,  we 
conclude  that  the  iodustry's  ozone 
modeling  is  not  an  appropriate  basis  for 
making  predictions  of  futiu^  attainment 
or  nonattainment.  The  final  RIA 
explains  in  detail  how  we  have 
addressed  these  and  other  emissions 
modeling  issues  in  a  manner  which  is 
more  technically  consistent  and 
correct, 2°  and  how  we  have  considered 
the  results  from  rollback  analyses  but 
only  as  part  of  broad  weight-of-evidence 
determinations  for  areas  for  which  this 
was  possible  at  this  time.  Our  point-by- 
point  review  is  given  in  our  Response  to 
Conunents  document. 

The  material  on  ozone  modeling 
submitted  by  the  commenters,  having 
been  prepared  by  the  rollback  method, 
was  difficult  to  re»interpret  according  to 
our  preferred  exceedance  method, 
However,  it  appears  that  if  this     ' 
modeling  were  interpreted  by  the 
exceedance  method,  it  would  indicate 
2007  nonattainment  in  Baltimore  and 
Washington,  D.C.  in  addition  to  New 
York  City,  Chicago,  Milwaukee,  western 
Michigan,  Baton»Rouge,  and  Houston. 
Overall,  we  conclude  that  the  material 
submitted  by  the  automobile  industry 
does  not  contradict  the  facts  we  have 
used  to  make  our  determinations  or  the 
actions  we  £ire  taking  today. 

f.  8-Hour  Ozone 

The  predictions  of  ozone 
concentrations  from  the  ozone  modeling 


'9  We  did  not  include^e  Los  Angeles-Riverside- 
San  Bernardino  area  in  this  analysis,  since  it  was 
not  covered  by  our  2007  modeling,  but  we  do 
believe  it  is  rightly  part  of  the  basis  for  a 
determination  on  the  need  for  additional 
reductions. 


^°  As  explained  in  the  Tmal  RIA,  our  ver>'  lastest 
estimates  of  car  and  light  truck  emissions  without 
the  benefits  of  our  new  standards  are  actually 
somewhat  higher  than  the  estimates  used  in  the 
final  round  of  ozone  modeling,  because  more  recent 
data  indicate  even  more  serious  adverse  emissions 
effects  from  sulfur  in  gasoline.  Thus,  we  think  our 
predictions  of  ozone  nonattainment  may  be 
conservative. 
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VOC  emissions  and  21  percent  of  the    , 
NOx  emissions  from  human  sources  in 
the  U.S. 21  The  contribution  in 
metropolitan  areas  was  generally  larger. 

We  have  made  significant 
improvements  in  the  analysis  used  to 
estimate  the  emission  inventory  impacts 
of  this  action,  including  improving  the 
emission  factor  modeling,  using  more 
detailed  local  modeling  input,  and  using 
a  more  conservative  (lower)  estimate  of 
VMT  grovvrth.  These  changes  are 
detailed  in  the  Regulatory  Impact 
Analysis  for  this  rule.  The  following 
discussion  is  based  on  this  improved 
analysis. 

In  addition  to  the  improvements 
which  are  incorporated  in  this  analysis, 
we  also  made  further  improvements  in 
the  emission  factor  modeling  after 
analyzing  comments  which  we  did  not 
have  time  to  incorporate  into  the 
detailed  inventory  analysis  described 
here.  The  most  notable  change  is  related 
to  data  which  indicates  that  NOx  and 
NMOG  emissions  are  even  more 
sensitive  to  gasoline  sulfur  than 
previously  thought.  This  change  and 
others  are  described  in  detail  in  the 
Response  to  Comments.  Our  early 
analysis  of  these  changes  indicates  that 
incorporating  them  into  this  analysis 
would  provide  further  support  for  this 
action  because  these  changes  result  in 
both  increases  in  the  baseline  emissions 
without  Tier  2  and  in  the  reductions 
that  would  result  from  Tier  2.  For 
example,  in  the  detailed  inventory 
analysis  we  report  below,  we  project 
nationwide  Tier  2/Gasoline  Sulfur 
control  NOx  reductions  from  cars  and 
light  trucks  of  856,471  tons  per  year  in 
2007.  Using  the  version  of  the  emission 
factor  model  that  incorporates  these 
additional  changes  increases  the 
estimated  Tier  2  reductions  to 
approximately  1.0  million  tons  per  year 
in  2007  (estimated  baseline  emissions 
without  Tier  2  increase  from  3.1  million 
tons  per  year  in  2007  to  approximately 
3.7  million  tons  per  year  using  the 
version  of  the  emission  factor  model 
that  incorporates  these  additional 
changes).  Therefore,  the  estimates  of  the 
inventory  reductions  given  here  (and 
used  as  the  basis  for  the  ozone  air 
quality  analysis)  are  clearly 
conservative. 

Motor  vehicle  emission  controls  have 
led  to  significant  improvements  in 
emissions  released  to  the  air  (the 
"emission  inventory")  and  will 
continue  to  do  so  in  the  near  term  '^'^.  In 


•"  Emission  Trend  Report,  1997. 

^-The  auto  manufacturer  and  northeastern  state 
commitments  to  the  NLEV  program  are  scheduled 
to  end  in  2004  without  further  EPA  action  on  Tier 
2  standards,  although  continued  voluntary 


the  current  analysis,  we  continue  to  find 
that  total  emissions  from  the  car  and 
light  truck  fleet  would  continue  to 
decline  for  a  period,  even  if  we  were  not 
establishing  the  Tier  2/Gasoline  Sulfur 
program.  This  decline  would  result  from 
the  introduction  of  cleaner  reformulated 
gasoline  in  2000,  the  introduction  of 
National  Low  Emission  Vehicles 
(NLEVs)  and  vehicles  complying  with 
the  Enhanced  Evaporative  Test 
Procedure  and  Supplemental  Federal 
Test  Procedures,  and  the  continuing 
removal  of  older,  higher-emitting 
vehicles  from  the  in-use  vehicle  fleet. 
On  a  per  mile  basis,  VOC  and  NOx 
emissions  from  cars  and  light  trucks 
combined  would  have  continued  to 
decline  well  beyond  2015,  reflecting  the 
continuing  effect  of  fleet  turnover  under 
existing  emission  control  programs. 
However,  projected  increases  in  vehicle 
miles  traveled  (VMT)  will  cause  total 
emissions  from  these  vehicles  to 
increase.  With  this  increase  in  travel 
and  without  additional  controls,  we 
project  that  combined  NOx  and  VOC 
emissions  for  cars  and  light  trucks 
without  the  Tier  2/Gasoline  Sulfur 
program  would  increase  starting  in  2013 
and  2016,  respectively,  so  that  by  2030 
they  would  return  to  levels  above  or 
nearly  the  same  as  they  will  be  in  2000. 
In  cities  experiencing  rapid  growth, 
such  as  Charlotte,  North  Carolina,  the 
near-term  trend  towards  lower 
emissions  tends  to  reverse  sooner.  ^3 
With  additional  improvements  in  the 
modeling  done  in  Response  to 
Comments,  we  now  estimate  that 
without  the  Tier  2/Gasoline  Sulfur 
program,  there  will  be  a  constant 
increase  in  these  emission  over  time. 

Figure  III-l  illustrates  this  expected 
trend  in  car  and  light  truck  NOx 
emissions  in  the  absence  of  today's 
action.  The  figure  also  allows  the 
contribution  of  cars  to  be  distinguished 
from  that  of  light  trucks.  The  figure 
clearly  shows  the  impact  of  steady 
growth  in  light  truck  sales  and  travel  on 
overall  light-duty  NOx  emissions;  the 
decrease  in  overall  light-duty  emission 
levels  is  due  solely  to  reductions  in  LDV 
emissions.  In  2000,  we  project  that 


compliance  by  automobile  manufacturers  and  the 
affected  states  is  a  possibility.  Our  analysis  of 
emission  trends  and  the  emission  beneflts  expected 
from  today's  action  assumes  for  the  base  scenario 
a  continuation  of  the  NLEV  program  past  2004.  If 
the  NLEV  program  does  not  continue  beyond  2004, 
the  reductions  resulting  from  Tier  2  would  be  larger 
than  what  is  shown  here.  It  also  includes  all  other 
control  measures  assumed  to  be  implemented  in 
local  areas,  such  as  reformulated  gasoline  in  all 
required  and  opt-in  areas  and  enhanced  I/M  where 
required. 

2^  Also,  if  the  NLEV  program  ends  in  model  year 
2004  or  shortly  thereafter,  as  scheduled,  this  trend 
would  reverse  more  quickly  in  all  areas. 


Federal  Register / Vol.  65,  No.  28 /Thursday,  February  10,  2000 /Rules  and  Regulations  6713 


trucks  will  produce  about  50  percent  of  2000,  and  over  the  next  30  years,  trucks  NOx  emissions;  by  2020.  nearly  three- 
combined  car  and  light  truck  NOx  would  grow  to  dominate  light-duty  NOx  quarters  of  all  light-duty  NOx  emissions 
emissions.  We  project  that  truck  emissions.  By  2010,  we  project  trucks  would  be  produced  by  trucks, 
emissions  would  actually  increase  after  would  make  up  two-thirds  of  light-duty  bilung  code  656o-5o-p 

-  Figure  IIM. 

Light-Duty  NOx  Emissions  Without  Tier  2  (tons  per  year) 
I  Estimates  exclude  Caiifornia,  Alaska,  and  Hawaii,  although  reductions  will  occur  ia  all  three  states.) 
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Today's  action  will  significantly  decrease  NOx  and  VOC  emissions  from  cars  and  light  trucks,  and  will  delay  the 
date  by  which  NOx  and  VOC  emissions  will  begin  to  increase  due  to  continued  VMT  growth.  With  Tier  2/Gasoline 
Sulfur  control,  light-duty  vehicle  NOx  and  VOC  emissions  are  projected  to  continue  their  downward  trend  past  2020. 
Table  III.B-3  shows  the  aimual  tons  of  NOx  that  we  project  will  be  reduced  by  today's  action.^*  These  projections 
include  the  benefits  of  low  sulfur  fuel  and  the  introduction  of  Tier  2  car  and  light  truck  standards. 

Table  lll.B-3.— NOx  Emissions  From  Cars  and  Light  Trucks  as  Percent  of  Total  Emissions,  and  Reductions 

Due  to  Tier  2/Gasoline  Sulfur  Control  (tons  per  year)  ^ 


Year 

Light-duty 

tons—  without 

tier  2 

Light-duty  per- 
cent of  total 
without  tier  2 

1 

Light-duty  tons 

reduced  by  tier 

2.  . 

2007 

3.095,698 
2,962,093 
2,968,707 
3,160,155 

16 
16 
17 
17 

856  471 

2010  

1  235  882 

2015 

1  816  767 

2020  

2,220.210 

**  Today's  action  for  both  vehicles  and  fuels  will 
apply  in  49  states  and  the  U.S.  territories,  excluding 
only  California.  There  will  also  t)e  emissions 
reductions  in  California  from  vehicles  that  relocate 
or  visit  from  other  states.  However,  much  of  the 
emissions  inventory  analysis  for  this  action  was 
made  for  a  47-state  region  which  excludes 
California,  Alasks,  and  Hawaii.  The  latter  two  states 
were  not  included  in  the  scope  of  ozone,  PM  and 
economic  l)enefits  modeling. 
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Table  III.B-3.— NOx  Emissions  From  Cars  and  Light  Trucks  as  Percent  of  Total  Emissions,  and  Reductions 
Due  to  Tier  2/Gasoline  Sulfur  Control  (tons  per  year)  a— Continued 


Year 


Light-duty 

tons—  wltfiout 

tier  2 


Light-duty  per- 
cent of  total 
without  tier  2 


Light-duty  tons 
reduced  by  tier 

2b.c 


2030 


3,704,747 


19 


2,795,551 


Notes: 

»  Estimates  exdiude 
"  Does  not  incli  ide 
=  These  numb^ 
developed  In 
of  1,100,000  tons 


California.  Alaska,  and  Hawaii,  although  reductions  will  occur  in  all  three, 
emission  reductions  from  heavy-duty  gasoline  vehicles, 

represent  a  conservative  estimate  of  the  benefits  of  the  Tier  2/Sulfur  program.  Based  on  the  updated  emission  factor  model 
to  comments,  the  program  will  result  in  significantly  larger  benefits.  For  example,  our  new  model  projects  NOx  reductions 
in  2007. 


res|  »onse 


The  lower  sv  Ifur  levels  in  today's 
action  will  pro  luce  large  emission 
reductions  on  |  ire-Tier  2  vehicles  as 
soon  as  low-su  fur  gasoline  is 
introduced,  in  iddition  to  enabling  Tier 
2  vehicles  to  ac  hieve  lower  emission 
levels.  Among  he  pre-Tier  2  vehicles, 
the  largest  per  vehicle  emission 
reductions  froE  i  lower  sulfur  in  gasoline 
will  be  achieve  d  from  vehicles  which 
automobile  ma  lufacturers  will  have 
sold  imder  the  voluntary  National  Low 
Emission  Vehi)  ;le  program.  These 
vehicles  are  ca]  )able  of  substantially 
lower  emissior  s  when  operated  on  low 
sulfur  fuel.  01c  er  technology  vehicles 
experience  a  si  laller  but  significant 
effect. 

In  2007,  whet 
the  new  sulfur 
numbers  of 
meeting  these 
the  combined 
from  vehicles 
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Table 


^-4 — Proportion  of  the  Total  Urban  Area  NOx  and  VOC  Inventory  in  2007  Attributable  to  Light-Duty 

Vehicles^ 


equals  the  NOx  emissions  from  over  164 
million  pre-Tier  2  cars  and  light  trucks. 
This  reduction  represents  a  12  percent 
reduction  in  NOx  emissions  from  all 
manmade  sources. 

VOC  emissions  will  also  be  reduced 
by  today's  action,  with  reductions 
increasing  as  the  fleet  tiuns  over.  We 
estimate  that  the  reductions  as  a  percent 
of  emissions  from  cars  and  light  trucks 
will  be  7  percent  in  2007  and  grow  to 
17  percent  in  2020. 

As  discussed  earlier,  in  California, 
smaller  but  still  substantial  reductions 
in  both  NOx  and  VOC  will  be  achieved 
because  vehicles  visiting  and  relocating 
to  California  will  be  designed  to  meet 
these  standards.  Also,  vehicles  from 
California  visiting  other  states  will  not 
be  exposed  to  high  sulfur  fuel. 
California  Air  Resoiut;es  Board  staff 
have  estimated  that  Tier  2/Sulfur  will 
reduce  NOx  emissions  in  the  South 
Coast  Air  Quality  Management  District 
by  approximately  4  tons  per  day  in 
2007.25  CARB  staff  plan  to  incorporate 
these  reductions  in  their  revised 
attainment  plan  for  this  district,  which 
includes  most  of  the  Los  Angeles-Long 
Beach  region. 

These  estimates  of  emission 
reductions  reflect  a  mixture  of  urban. 


suburban,  and  rural  areas.  However, 
cars  and  light  trucks  generally  make  up 
a  larger  fraction  of  the  emission 
inventory  for  urban  and  suburban  areas, 
where  human  population  and  personal 
vehicle  travel  is  more  concentrated  than 
emissions  from  other  sources  such  as 
heavy-duty  highway  vehicles,  power 
plants,  and  industrial  boilers.  We  have 
estimated  emission  inventories  for  three 
cities  using  the  same  methods  as  were 
used  to  project  the  nationwide 
inventories,  and  we  present  the  results 
for  2007  below  in  Table  III.B^. 

These  results  confirm  that  light-duty 
vehicles  make  up  a  greater  share  of  the 
NOx  emission  inventories  in  luban 
areas  than  they  do  in  the  nationwide 
inventory.  While  these  vehicles'  share  of 
national  NOx  emissions  in  2007  is  about 
16  percent,  it  is  estimated  to  be  about 
34  percent  in  the  Atlanta  area.  There  is 
also  a  range  in  VOC  contributions,  with 
Atianta  again  being  the  area  with  the 
largest  car  and  light  truck  contribution 
at  17  percent.  In  metropolitan  areas  with 
high  car  and  light  truck  contributions, 
today's  action  will  represent  a  larger 
step  towards  attainment  since  it  will 
have  a  larger  effect  on  total  emissions. 


Region 


NOx 
(percent) 


VOC 
(percent) 


Nationwide  

New  York  urt>an  $rea 
Atlanta  urt)an  . 
Charlotte  urban 


are -I 


area 


16 
18 
34 
24 


13 

6 

17 

15 


Notes: 

"  The  estimates 


reflect  continuation  of  NLEV  beyond  2004. 


Another  use^l 
which  to  view 
emission 
proposal  is  in 
emission 


perspective  from 
he  magnitude  of  the 
reduc  tions  from  today's 

t  ;rms  of  the  additional 
reduc  dons  from  all  human 


sources  that  areas  will  need  to  atiain  the 
1-hour  ozone  standard.  For  this 
analysis,  we  reviewed  oiu'  proposals  for 
action  on  the  l-hoiu-  attainment 
demonstrations  submitted  by  the  states. 


With  these  proposals,  EPA  identified 
estimates  of  additional  emission 
reductions  (measures  in  addition  to 
those  submitted  by  the  state  in  their 
plans)  necessary  for  attaiiunent  fqr  some 


^'California  Air 
OrdSr  G-99-037, 


Vtay 


.esources  Board,  Executive 
20. 1999,  Attachment  A,  6- 


7, 10.  These  NOx  reductions  represent  a  small 


fraction  of  the  emission  reductions  needed  in  the 
South  Coast  to  attain  the  NAAQS. 
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of  the  areas.  These  estimates  of 
additional  emission  reductions  are 
documented  in  the  individual  Federal 
Register  Notices.  Using  these  estimates 
and  the  estimates  of  Tier  2  reductions 
developed  for  today's  action,  we  have 
determined  what  portion  of  these 
additional  emission  reductions  would 
be  accoimted  for  by  today's  action. 
These  estimates  are  reported  in  Table 
III.B-5,  which  shows  the  contribution  of 
Tier  2/Sulfur  NOx  reductions  to  the 
additional  emission  reduction  necessary 
for  attainment  for  three  metropolitan 
areas.  For  example,  for  the  New  York 
nonattainment  area,  89%  of  the 
additional  NOx  emission  reductions 
needed  for  attainment  are  provided  for 


with  today's  action.  This  leaves  11%  of 
the  additional  NOx  emission  reductions 
to  be  addressed  by  the  State  through 
other  local  sources. 

EPA  and  the  States  already  have 
significant  efforts  underway  to  lower 
ozone  precursor  emissions  through 
national  regulations  and  State 
Implementation  Plans.  Table  III.B-5 
shows  the  contribution  of  Tier  2  to  the 
substantial  State-led  efforts  to  provide 
attainment  with  the  ozone  NAAQS. 
Since  the  Tier  2  program  has  evolved  in 
the  past  year  after  much  of  the  States' 
efforts  were  completed,  many  of  the 
States  were  unable  to  estimate  the 
benefits  of  Tier  2  in  their  areas.  EPA's 
proposal  actions  on  these  SIPs  for  the 


ozone  NAAQS  addresses  the  need  for 
Tier  2  in  many  areas.  More  specifically. 
Tier  2  is  being  used  to  help  States 
identify  additional  measures,  in 
addition  to  those  in  their  plans, 
.necessary  for  attaiiunent. 

These  estimates  are  subject  to  change 
as  the  states  review  and  comment  on 
our  proposed  action  on  the  SIPs.  These 
figures  show  that  today's  proposal 
would  make  a  very  substantial 
contribution  to  these  cities'  attainment 
programs,  but  that  there  will  still  be  a 
need  for  additional  reductions  from 
other  sources.  The  emission  reductions 
from  today's  proposal  would  clearly  not 
exceed  the  reductions  needed  from  an 
afr  quality  perspective  for  these  areas. 


Table  III.B-5.— Contribution  of  Tier  2/Sulfur  NOx  Reductions  to  Ozone  Attainment  Efforts  of  Selected 

Nonattainment  Areas 


Nonattainment  area  (attainment  date) 


Percent  of  additional  NO\ 

reductions  necessary  for 

attainment 


From  tier  2 


Needed 
after  tier  2 


Baltimore  (2005)  ... 
New  York  (2007)  ... 
Philadelphia  (2005) 


0 
11 
13 


4.  Ozone  Reductions  Expected  From 
This  Rule 

The  large  reductions  in  emissions  of 
ozone  precursors  from  today's  standards 
will  be  very  beneficial  to  federal  and 
state  efforts  to  lower  ozone  levels  and 
bring  about  attainment  with  the  current 
one-hour  ozone  standard.  The  air 
quality  modeling  for  the  final  rule 
shows  that  improvements  in  ozone 
levels  are  expected  to  occur  throughout 
the  coimtry  because  of  the  Tier  2/ 
Gasoline  Sulfur  program.^e  EPA  foimd 
that  the  program  significantly  lowers 
model-predicted  exceedances  of  the 
ozone  standard.  In  2007  the  nimiber  of 
exceedances  in  CMSA/MSAs  is 
forecasted  to  decline  by  nearly  one- 
tenth  and  in  2030,  when  full  turnover  of 
the  vehicle  fleet  has  occurred,  the 
program  lowers  such  exceedances  by 
almost  one-third.  In  these  same  areas, 
the  total  amoimt  of  ozone  above  the 
NAAQS  is  forecasted  to  decline  by 
about  15  percent  in  2007  and  by  more 
than  one-third  in  2030.  In  the  vast 
majority  of  areas,  the  air  quality 
modeling  predicts  that  the  program  will 
lower  peak  summer  ozone 
concentrations  for  both  2007  and  2030. 
The  reduction  in  daily  maximiun  ozone 


2*  EPA  assessment  of  air  quality  changes  for  2007 
and  2030  focused  on  37  states  in  the  East  because 
these  states  cover  most  of  the  areas  with  1-hour 
nonattainment  problems. 


is  nearly  2  ppb  on  average  in  2007  and 
over  5  ppb  on  average  in  2030.  These 
reductions  contribute  to  EPA's 
assessment  that  the  program  will 
provide  the  large  set  of  public  health 
and  environmental  benefits  summarized 
in  Section  IV.D  of  the  Preamble.  The 
forecasted  impacts  of  the  program  on 
ozone  in  2007  and  2030  are  further 
described  in  the  Tier  2  Air  Quality 
Modeling  Technical  Support  Dociunent. 
During  the  public  comment  period  on 
the  proposed  rule,  EPA  received  several 
conmients  that  expressed  concern  about 
potential  increases  in  ozone  that  might 
occiu  as  a  result  of  this  rule.  As 
indicated  above,  the  air  quality 
modeling  results  indicate  an  overall 
reduction  in  ozone  levels  in  2007  and 
2030  during  the  various  episodes 
modeled.  In  addition  to  ozone 
reductions,  a  few  areas  had  predicted 
ozone  increases  in  portions  of  the  area 
during  parts  of  the  episodes  modeled.  In 
most  of  these  cases,  we  observed  a  net 
reduction  in  ozone  levels  in  these  areas 
due  to  the  program.  In  the  very  small 
nimiber  of  exceptions  to  this,  the 
Agency  did  find  benefit  from  reduction 
of  peak  ozone  levels.  Based  upon  a 
careful  examination  of  this  issue, 
including  EPA's  modeling  results  as 
well  as  consideration  of  the  modeling 
and  analyses  submitted  by  conunenters, 
it  is  clear  that  the  significant  ozone 
reductions  from  this  rule  outweigh  the 


limited  ozone  increases  that  may  occur. 
Additional  details  on  this  issue  are 
provided  in  the  Response  to  Comments 
document  and  in  the  Tier  2  Air  Quality 
Modeling  Technical  Support  Document. 

Taken  together,  EPA  believes  these 
results  indicate  that  it  will  be  much 
easier  for  States  to  develop  State 
Implementation  Plans  which  will  attain 
and  maintain  compliance  with  the  one- 
hour  ozone  standard.  EPA  will  work 
with  States  conducting  more  detailed 
local  modeling  of  their  specific  ozone 
situation,  to  ensure  that  their  SIPs  will 
provide  attaiiunent.  Notably,  there  are 
also  other  upcoming  federal  measures  to 
lower  ozone  preciu^ors  that  will  aid 
these  efforts.  If  the  State  modeling  of 
local  programs  shows  a  need,  the 
Agency  will  work  with  states  to  plan 
further  actions  to  produce  attainment 
with  the  NAAQS  in  order  to  protect  the 
public's  health  and  the  enviromnent. 
Further  details  on  EPA's  modeling 
results  can  be  found  in  the  Agency's 
Response  to  Comments  and  technical 
support  documents. 

C.  Particulate  Matter 

The  need  to  control  the  contribution 
of  cars  and  light  trucks  to  ambient 
concentrations  of  particulate  matter 
(PM)  is  the  basis  for  our  adoption  of  the 
new  PM  emission  standards  for 
vehicles.  PM  is  also  a  supplemental 
consideration  in  our  promulgation  of 
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the  vehicle  er  lission  standards  for  NOx 
and  VOC.  anc  for  the  limits  on  sulhir  in 
gasoline,  beca  use  SOx,  NOx,  and  VOC 
are  PM  precui  sors. 

For  cars  an(  for  light  trucks  under 
3750  pomids  oaded  vehicle  weight,  we 
are  establishii  ,g  new  emission  standards 
under  the  pro  asions  of  CAA  section 
202(i),  which  :ies  our  action  to  the  need 
for  additional  emission  reductions  in 
order  to  attain  and  maintain  the 
NAAQS.  The  nIAAQS  relevant  to  the 
PM  emission  i  tandards  is  the  PMio 
NAAQS.  The  PM,,,  NAAQS  also 
provides  addi  ional  but  not  essential 
support  to  oiu  promulgation  of  the  NOx 
and  VOC  stan  lards,  since  these 
standards  are  uUy  supportable  on  the 
basis  of  the  1-  lour  ozone  NAAQS. 

For  the  vehi  cles  not  subject  to  CAA 
202(i).  and  for  the  gasoline  sulfur  limits, 
our  actions  ar(  i  tied  to  determinations 
regarding  pub  ic  health  and  welfare 
risks  more  broadly,  under  CAA  sections 
202(a),  202(b),  and  211(c).  The  role  of 
NOx,  VOC,  and  PM  emissions  in 
contributing  t( » atmospheric 
concentration! ;  of  PMio  is  an  important 
element  of  the  risk  that  these  emissions 
pose  to  public  health  and  welfare. 

PM  also  pos  Bs  risks  to  public  health 
not  fully  reflected  in  the  PMi„  NAAQS. 
Though  EPA  1  as  not  relied  on  the 
adverse  healtl:  impacts  of  fine  PM  to 
promulgate  th  s  rule,  it  is  well 
established  th;  it  such  impacts  exist.  A 
summary  of  tl:  ese  effects  is  given  in  the 
next  section.  1 1  addition,  based  on  the 
available  sciei  ce,  EPA's  Office  of 
Research  cuid  Development  has  recently 
submitted  to  a  committee  of  our  Science 
Advisory  Boai  d  a  draft  assessment 
document  whi  ch  contains  a  proposed 
conclusion  th<  t  diesel  exhaust  is  a  likely 
human  cancer  hazard  and  is  a  potential 
cause  of  other  nonmalignant  respiratory 
effects.  The  sc  entific  advisory 
committee  has  met  to  discuss  this 
document.  an(  we  are  awaiting  written 
review  commt  nts  from  the  committee. 
We  expect  to  s  ubmit  a  further  revision 
of  the  docume  at  to  the  advisory 
committee  bef  ire  we  make  the 
document  fin^. 

onPM 


1.  Background 

Particulate 
broad  class  o 
diverse  substances 
particles 
a  wide  range 
regulates  PM 
diameter  less 


(liqu  d 
cf ! 


I  ha 
microns,  or  PnH 
PMio  consists 
have  a  diameter 
2.5  and  10 
consists  of 
diameter  less 


"those 


I  latter  (PM)  represents  a 
f  :hemically  and  physically 
that  exist  as  discrete 
droplets  or  solids)  over 
sizes.  The  NAAQS  that 
Addresses  only  PM  with  a 
an  or  equal  to  10 
i(i.  The  coarse  fraction  of 
af  those  particles  which 
in  the  range  between 
mi()rons.  and  the  fine  fraction 
particles  which  have  a 
than  or  equal  to  2.5 


microns,  or  PM2  s-  These  particles  and 
droplets  are  produced  as  a  direct  result 
of  human  activity  and  natural  processes, 
and  they  are  also  formed  as  secondary 
particles  from  the  atmospheric 
transformation  of  emissions  of  SOx, 
NOx,  ammonia,  and  VOCs. 

Natiu^l  sources  of  particles  in  the 
coarse  fraction  of  PMio  include 
vdndblown  dust,  salt  from  dried  sea 
spray,  fires,  biogenic  emanation  (e.g., 
pollen  from  plants,  fungal  spores),  and 
volcanoes.  Fugitive  dust  and  crustal 
material  (geogenic  materials)  comprise 
approximately  80%  of  the  coarse 
fraction  of  the  PMio  inventory  as 
estimated  by  methods  in  use  today.^^ 
Manmade  sources  of  these  coarser 
particles  arise  predominantly  from 
combustion  of  fossil  fuel  by  large  and 
small  industrial  sources  (including 
power  generating  plants,  manufacturing 
plants,  quarries,  and  kilns),  wind 
erosion  from  crop  land,  roads,  and 
construction,  dust  from  industrial  and 
agricultural  grinding  and  handling 
operations,  metals  processing,  and 
biuning  of  firewood  and  solid  waste. 
Coarse-fraction  PMio  remains 
suspended  in  the  atmosphere  a 
relatively  short  period  of  time. 

Most  of  the  emission  sources  listed  for 
coarse  pfirticles  also  have  a  substantial 
fine  particle  fraction.  Their  share  of  the 
PMi  "i  inventory  is  somewhat  smaller, 
however,  because  of  the  role  of  other 
sources  that  give  rise  primarily  to  PM2  5. 
The  other  sources  of  PM2  5  include 
carbon-based  particles  emitted  directly 
from  gasoline  and  diesel  interned 
combustion  engines,  sulfate-based 
particles  formed  fit)m  SOx  and 
ammonia,  nitrate-based  particles  formed 
from  NOx  and  axiunonia,  and 
carbonaceous  particles  formed  through 
transformation  of  VOC  emissions.  PM2  5 
particles  from  fugitive  dust  and  crustal 
sources  comprise  substantially  less  than 
their  share  of  coarse  PM  emissions, 
approximately  one-half  of  the  directly 
emitted  PM2  5  inventory  as  estimated  by 
methods  in  use  today.  The  presence  and 
magnitude  of  crustal  PM2S  in  the 
ambient  air  is  much  lower  even  than 
suggested  by  this  smaller  inventory 
share,  due  to  the  additional  presence  of 
secondary  PM  from  non-crustal  sources 
and  the  removal  of  a  large  portion  of 
crustal  emissions  close  to  their  source. 
This  near-source  removal  results  from 
crustal  PM's  lack  of  inherent  thermal 


"U.S.  EPA  (1998)  National  Air  Pollutant 
Emission  Trends  Update.  1970-1997.  EPA-454/E- 
98-007.  There  is  evidence  from  ambient  studies 
that  emissions  of  these  materials  may  be 
overestimated  and/or  that  bni:e  emitted  they  have 
less  of  an  influence  on  monitored  PM 
concentrations  (of  both  PMio  and  PM;  •,]  than  this 
inventory  share  would  suggu.st. 


buoyancy,  low  release  height,  and 
interaction  with  surrounding  vegetation 
(which  acts  to  filter  out  some  of  these 
particles). 

Secondary  PM  is  dominated  by  sulfate 
particles  in  the  eastern  U.S.  and  parts  of 
the  western  U.S.,  with  nitrate  particles 
and  carbonaceous  particles  dominant  in 
some  western  areas.  Mobile  sources  can 
reasonably  be  estimated  to  contribute  to 
ambient  secondary  nitrate  and  sulfate 
PM  in  proportion  to  their  contribution 
to  total  NOx  and  SOx  emissions. 

The  sources,  ambient  concentration, 
and  chemical  and  physical  properties  of 
PMio  vary  greatly  with  time,  region, 
meteorology,  and  source  category.  A 
first  step  in  developing  a  plan  to  attain 
the  PMio  NAAQS  is  to  disaggregate 
ambient  PMio  into  the  basic  categories 
of  sulfate,  nitrate,  carbonaceous,  and 
crustal  PM,  and  then  determine  the 
major  contributors  to  each  category 
based  on  knowledge  of  local  and 
upwind  emission  sources.  Following 
this  approach,  SIP  strategies  to  reduce 
ambient  PM  concentrations  have 
generally  focused  on  controlling  fugitive 
dust  from  natural  soil  and  soil  disturbed 
by  human  activity,  paving  dirt  roads 
and  controlling  soil  on  paved  roads, 
reducing  emissions  from  residential 
wood  combustion,  and  controlling 
major  stationary  sources  of  PMio  where 
applicable.  The  control  programs  to 
reduce  stationary,  area,  and  mobile 
soiuce  emissions  of  sulfur  dioxide, 
oxides  of  nitrogen,  and  volatile  organic 
compounds  in  order  to  achieve 
attainment  with  the  sulfur  dioxide  and 
ozone  NAAQS  also  have  contributed  to 
reductions  in  the  fine  fraction  of  PMio 
concentrations.  In  addition,  the  EPA 
standards  for  PM  emissions  from 
highway  and  nonroad  engines  are 
contributing  to  reducing  PMio 
concentrations.  As  a  result  of  all  these 
efforts,  in  the  last  ten  years,  there  has 
been  a  downward  trend  in  PMio 
concentrations,  with  a  leveling  off  in  the 
later  years. 

Particulate  matter,  like  ozone,  has 
been  linked  to  a  range  of  serious 
respiratory  health  problems.  Scientific 
studies  suggest  a  likely  causal  role  of 
ambient  particulate  matter  in 
contributing  to  a  series  of  health  effects. 
The  key  health  effects  categories 
associated  with  particulate  matter 
include  premature  mortality, 
aggravation  of  respiratory  and 
cardiovascular  disease  (as  indicated  by 
increased  hospital  admissions  and 
emergency  room  visits,  school  absences, 
work  loss  days,  and  restricted  activity 
days),  changes  in  lung  function  and 
increased  respiratory  symptoms, 
changes  to  lung  tissues  and  structiue, 
and  altered  respiratory  defense 
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mechanisms.  PM  also  causes  damage  to 
materials  and  soiling.  It  is  a  major  cause 
of  substantial  visibility  impairment  in 
many  parts  of  the  U.S. 

Motor  vehicle  particle  emissions  and 
the  particles  formed  by  the 
transformation  of  motor  vehicle  gaseous 
emissions  tend  to  be  in  the  fine  particle 
range.  Fine  particles  are  a  special  health 
concern  because  they  easily  reach  the 
deepest  recesses  of  the  lungs.  Scientific 
studies  have  linked  fine  particles  (alone 
or  in  combination  with  other  air 
pollutants),  with  a  series  of  significant 
health  problems,  including  prematm-e 
death;  respiratory  related  hospital 
admissions  and  emergency  room  visits; 
aggravated  asthma;  acute  respiratory 
symptoms,  including  aggravated 
coughing  and  difficult  or  painful 
breathing;  chronic  bronchitis;  and 
decreased  lung  function  that  can  be 
experienced  as  shortness  of  breath. 

These  effects  are  discussed  further  in 
EPA's  "Staff  Paper"  and  "Air  Quality 
Criteria  Document"  for  particulate 
matter.28 

EPA  first  established  primary  (health- 
based)  and  secondary  (welfare-based) 
National  Ambient  Air  Quality  Standards 
for  PMio  in  1987.  The  annual  and  24- 
hour  primary  PMio  standards  were  set  at 
50  ng/m33,  and  150  iig/m^, 
respectively. 29  hi  July  1997,  the  primary 
standards  were  revised  to  add  two  new 
PM2  5  standards.  At  the  same  time,  we 
changed  the  statistical  form  of  the 
primary  PMio  standard  and  set  all  the 
secondary  standards  to  be  the  same  as 
the  primary. 

On  May  14, 1999,  a  panel  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  reviewed  EPA's 
revisions  to  the  ozone  and  PM  NAAQS 


and  found,  by  a  2-1  vote,  that  sections 
108  and  109  of  the  Clean  Air  Act,  as 
interpreted  by  EPA,  represent 
unconstitutional  delegations  of 
Congressional  power.  American 
Trucking  Ass'ns,  Inc.,  et  ah,  v. 
Environmental  Protection  Agency,  175 
F.3d  1027  (D.C.  Cir.  1999).  Among  other 
things  the  Court  remanded  the  record 
for  the  8-hour  ozone  NAAQS  and  the 
PM2  5  NAAQS  to  EPA.  On  October  29, 
1999,  EPA's  petition  for  rehearing  by  the 
three  judge  panel  was  denied,  with  an 
exception  regarding  the  revised  ozone 
NAAQS.  EPA's  petition  for  rehearing  en 
banc  by  the  full  Circuit  was  also  denied, 
although  five  of  the  nine  judges 
considering  the  petition  agreed  to  rehear 
the  case. 

The  pre-existing  PMio  NAAQS 
remains  in  effect  (except  for  one  area — 
Boise,  ID — where  prior  to  the  court's 
decision  we  had  determined  it  no  longer 
to  apply).  We  believe  that  given  the 
uncertain  status  of  the  new  PM2  5 
NAAQS,  it  is  most  appropriate  to  rely 
primarily  on  the  pre-existing  PMio 
NAAQS  in  establishing  the  Tier  2/ 
Gasoline  Sulfur  program's  vehicle 
emission  standeirds  and  limits  on  sulfur 
in  gasoline.  However,  because  we 
believe,  and  the  Coiul  did  not  dispute, 
that  there  are  very  substantial  public 
health  risks  from  PM2  5  and  substantial 
health  and  economic  benefits  from 
reducing  PM2  5  concentrations,  we  have 
conducted  analyses  of  the  PM2  5  changes 
likely  to  occur  from  the  Tier  2 /Gasoline 
Sulfur  program.  These  analyses  are 
summarized  in  the  section  of  this 
preamble  dealing  with  the  economic 
benefits  of  the  new  standards,  section 
IV.D.5,  and  corresponding  sections  of 
the  final  RIA. 


There  is  additional  concern  regarding 
the  health  effects  of  PM  from  diesel 
vehicles,  apart  from  the  health  effects 
which  were  considered  in  setting  the 
NAAQS  for  PM,o  and  PM2  5.  Diesel  PM 
contains  small  quantities  of  chemical 
species  that  are  known  carcinogens,  and 
diesel  PM  as  a  whole  has  been 
implicated  in  occupational 
epidemiology  studies.  EPA's  Office  of 
Research  and  Development  has 
considered  these  studies,  and  has 
recently  submitted  to  a  committee  of  our 
Science  Advisory  Board  a  draft 
conclusion  that  diesel  exhaust  is  a 
"highly  likely"  human  cancer  hazard. ^° 
Because  we  are  awaiting  a  formal 
response  from  our  advisory  committee 
before  revising  and  finalizing  our 
assessment  document,  we  are  not 
relying  on  the  conclusions  in  this 
document  as  formal  support  for  our 
action  today.  More  information  about 
this  aspect  of  PM  air  quality  is  given  in 
section  III.F  of  this  preamble. 

2.  Need  for  Additional  Reductions  to 
Attain  and  Maintain  the  PM,o  NAAQS 

The  most  recent  PMio  monitoring  data 
indicates  that  15  designated  PMio 
nonattainment  counties,  with  a 
population  of  almost  9  million  in  1996, 
violated  the  PMio  NAAQS  in  the  period 
1996-1998.  The  areas  that  are  violating 
do  so  because  of  exceedances  of  the  24- 
hour  PMio  NAAQS.  No  areas  had 
monitored  violations  of  the  annual 
standard  in  this  period.  Table  III.C-1 
lists  the  15  counties.  The  table  also 
indicates  the  classification  for  each  area 
and  the  status  of  our  review  of  the  State 
Implementation  Plan. 


Table  lll.C-1.— Fifteen  PMu,  Nonattainment  Areas  Violating  the  PMio  NAAQS  in  1996-I998a 

1996 

Area 

Classification 

SIP  approved?          Population 
(millions) 

1 

Clark  Co.,  NV  

Serious  

No  1                    0.93 

El  Paso,  TX  

Moderate  

Yes  

0.67 

Gila.  AZ 

Moderate  

Moderate  

No 

No-. 

005 

Imperial  Co.,  CA  '... 

0.14 

Inyo  Co.,  CA  

Moderate  

No 

0.02 

Kern  Co.,  CA  

Serious  

No 

0.62 

Mono  Co.,  CA 

Moderate  

No 

0.01 

Kings  Co.,  CA  

Serious  

No 

0.11 

Maricopa  Co.,  AZ  

Serious  

No 

2.61 

Power  Co.,  ID  

Moderate  

No 

0.01 

Riverside  Co.,  CA 

Serious  

No  .r. 

1.41 

San  Bernardino  Co.,  CA .►. 

Serious  

No 

1.59 

Santa  Cruz  Co.,  AZ  

Moderate  

No 

0.04 

Tulare  Co.,  CA 

Serious  

No 

0.35 

28  U.S.  EPA.  1996.  Air  Quality  Criteria  for 
Particulate  Matter,  EPA/600/P-95/001aF.  Review  of 
the  National  Ambient  Air  Quality  Standards  for 
Particulate  Matter:  Policy  Assessment  of  Scientific 
and  Technical  Information,  OAQPS  Staff  Paper, 
EPA-452  R-9fr-013.  July  1996. 


2^ The  annual  average  PMIO  NAAQS  is  based  on 
a  three-year  average,  and  the  24-hour  NAAQS  is 
based  on  expected  exceedances  over  a  three-year 
period. 


'"Health  Assessment  Document  for  Diesel 
Emissions.  SAB  Review  Draft  EPA/600/8-90/057D 
November  1999.  The  document  is  available 
electronically  at  http://www.epa.gov/ncea/ 
diesel.htm. 
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Table  III.(J-1.— Fifteen  PMio  Nonattainment  Areas  Violating  the  PMio  NAAQS  in  1996-1 998 a— Continued 


Area 


Classification 


SIP  approved? 


1996 
Population 
(millions) 


Walla  Walla  Co.  WA  ... 
Total  Population 


Moderate 


Yes 


0.05 
8.61 


» Although  we  do  not  believe  that  we  are  limited  to  considering  only  designated  nonattainment  areas  in  implementing  CAA  section  202(i),  we 
have  focused  or)  the  designated  areas  in  the  case  of  PMio-  An  official  designation  of  PMm  nonattainment  indicates  the  existerrce  of  a  confirmed 
PMio  problem  that  is  more  than  a  result  of  a  one-time  monitoring  upset  or  a  results  of  PMio  exceedances  attritxjtable  to  natural  events.  In  addi- 
tion to  these  designated  norfattainment  areas,  there  are  15  unclassified  counties  in  12  geographically  spread  out  states,  with  a  1996  population 
of  over  4  millioni  for  which  the  state  has  reported  PMh>  monitoring  data  for  this  period  indicating  a  PMio  NAAQS  violation.  We  have  not  yet  ex- 
cluded the  possibility  that  a  one-tirT>e  monitoring  upset  or  a  natural  event(s)  is  responsible  for  the  monitored  violations  in  1996-1998  in  the  15  un- 
classified counties.  We  adopted  a  policy  in  19%  that  allows  areas  whose  PMk,  exceedarKes  are  attributable  to  natural  events  to  remain  unclas- 
sified if  the  stata  is  taking  all  reasonable  measures  to  safeguard  public  health  regardless  of  the  source  of  PMio  emissions.  Areas  that  remain  un- 
classified areas  ere  not  required  to  submit  attainment  plans,  txit  we  wori<  with  each  of  these  areas  to  understand  the  nature  of  the  PM|o  problem 
and  to  determine  what  best  can  be  done  to  reduce  it.  The  Tier  2/Gasoline  Sulfur  program  will  reduce  PMi,,  cor>centrations  in  these  15  unclassi- 
fied counties,  because  all  have  car  and  light  tnjck  travel  that  contributes  to  PMio  and  precursor  emissions  loadings.  This  reduction  will  assist 
ttiese  areas  in  reducing  their  PMio  nonattainment  problem,  if  a  problem  is  confirmed  upon  closer  examination  of  each  local  situation.  Boise,  ID, 
had  also  been  classified  as  a  PM,o  nonattainment  area  at  one  time  and  was  monitored  to  have  a  PMio  NAAQS  violation  in  1996-1998.  How- 
ever, the  pre-existing  PMm  NAAQS  does  not  presently  apply  in  Boise,  ID,  because  in  the  period  between  our  revision  of  the  old  PMm  NAAQS 
and  the  Court's  decision  to  vacate  the  revised  PMm  NAAQS,  we  determined  that  Boise  was  in  attainment  with  the  old  PMm  NAAQS  and  that  it 
ttierefore  no  lor>ger  applied  in  that  area. 


Because  the  types  and  sources  of  PMm 
are  complex  ajid  vary  from  area  to  area, 
the  best  projections  of  future  PMio 
concentrations  are  the  local  emission 
inventory  and  air  quality  modeling 
analyses  that  s  tates  have  developed  or 
are  still  in  the  process  of  developing  for 
their  PMio  attainment  plans.  We  do 
employ  a  mod  }ling  approach,  known  as 
the  source-reci  sptor  matrix  approach,  for 
relating  emissi  on  reductions  to  PMio 
reductions  on  i  national  scale.  This 
approach  is  or  e  of  our  established  air 
quality  model:  for  purposes  of 
quantifying  thi  t  health  and  welfare 
related  econor  lie  benefits  of  PM 
reductions  froi  n  major  regulatory 
actions.  One  a  )plication  of  this 
modeling  appi  Dach  was  for  the 
Regulatory  Im|  )act  Analysis  for  the 
establishment  af  the  new  PM  NAAQS". 
This  model  is  i  dso  the  basis  for  the 
estimates  of  PI^io  (and  PM25) 
concentration!  reductions  we  have  used 
to  estimate  the  economic  benefits  of  the 
Tier  2/Gasolin3  Sulfur  program  in  2030. 
Its  use  for  this  purpose  is  described  in 
the  final  RIA.  1  n  both  applications,  we 
modeled  an  en  lissions  scenario 
corresponding  to  controls  ciuxently  in 
place  or  comir  itted  to  by  states.  As 
such,  this  scenario  is  an  appropriate 
baseline  for  determining  if  further 
reductions  in  (missions  are  needed  in 
order  to  attain  and  maintain  the  PMio 
NAAQS. 

In  the  RIA  fc  r  the  establishment  of  the 
PM  NAAQS,  V  e  projected  that  in  2010 


'  Im  M 


Pro  )osed 


"  Regulator)' 
Matter  and  Ozone 
Standards  and 
Innovative  Strateg  bi 
of  Air  Quality  Plar  ning 
Environmental  Prefect 
Triangle  Park.  N 


there  will  be  45  counties  not  in 
attaiiunent  with  the  original  PM'° 
NAAQS  .  We  cited  these  modeling 
results  in  our  proposal  for  the  Tier  2/ 
Gasoline  Sulfur  program  and  in  our  first 
supplemental  notice.  After  reviewing 
public  comments  on  our  presentation  of 
these  modeling  results,  we  have 
concluded  that  while  the  source- 
receptor  matrix  approach  is  a  suitable 
model  for  estimating  PM  concentration 
reductions  for  economic  benefits 
estimation,  it  is  not  a  tool  we  can  use 
with  high  confidence  for  predicting  that 
individual  areas  that  are  now  in 
attainment  will  become  nonattainment 
in  the  futiue.  However,  we  believe  the 
source-receptor  matrix  approach  is 
appropriate  for,  and  is  a  suitable  tool 
for,  determining  that  a  current 
designated  nonattainment  area  has  a 
high  risk  of  remaining  in  PMio 
nonattainment  at  a  future  date. 
Therefore,  we  have  cross-matched  the 
results  for  2030  from  our  final  RIA  for 
Tier  2  and  the  list  of  current  PMio 
nonattainment  areas  with  monitored 
violations  in  1996  to  1998  shown  in 
Table  III.C-l.^z  Based  on  this,  we 
conclude  that  the  8  areas  shov^m  in 


Table  III.C-2  have  a  high  risk  of  failing 
to  attain  and  maintain  without  further 
emission  reductions.  These  areas  have  a 
population  of  nearly  8  million.  Included 
in  the  group  are  the  coimties  that  are 
part  of  the  Los  Angeles,  Phoenix,  and 
Las  Vegas  metropolitan  areas,  where 
traffic  from  cars  and  light  trucks  is 
substantial.  California  areas  will  benefit 
from  the  Tier  2/Gasoline  Sulfur  program 
because  of  travel  within  California  by 
vehicles  originally  sold  outside  the 
state,  and  by  reduced  poisoning  of 
catalysts  from  fuel  purchased  outside  of 
California. 

Table  lll.C-2.— Eight  Areas  With  a 
High  Risk  of  Failing  To  Attain 
AND  Maintain  the  PMm  NAAQS 
Without  Further  Reductions  in 
Emissions 


ct  Analyses  for  the  Particulate 
>4ational  Ambient  Air  Quality 

Regional  Haze  Rule. 
IS  and  Economics  Group.  Office 
and  Standards.  U.S. 
ion  Agency,  Research 
July  16,  1997. 


32  We  used  the  more  recent  modeling  for  2030 
rather  than  the  earlier  modeling  for  2010,  because 
the  modeling  the  2030  incorporates  more  recent 
estimates  of  emissions  inventories.  Our  emission 
estimates  in  our  final  RIA  indicate  that  PMio 
emissions  under  the  basline  scenario  increase 
steadily  between  1996  and  2030,  for  47  states 
combined  and  for  four  specific  cities,  suggesting 
that  areas  in  nonattainment  in  both  1996-1998  and 
2030  will  be  in  nonatainment  in  the  intermediate 
years  as  well  assuming  no  further  emission 
reductions.  A  factor  tending  to  make  Table  ni.C-2 
shorter  is  that  we  have  not  relied  on  the  source- 
receptor  matrix  model's  prediction  of  24-hour 
nonattainment,  as  those  predictions  on  an 
individual  areas  basis  are  less  reliable  than  the 
predictions  of  annual  average  nonattainment. 


Area 

1996 
population 
(millions) 

Clark  Co.,  NV  

Imperial  Co.,  CA 

Kern  Co.,  CA  

Kings  Co.,  CA 

Maricopa  Co.,  AZ  

Riverside  Co.,  CA 

San  Bemardino  Co.,  CA 

Tulare  Co.,  CA 

0.93 
0.14 

0.62 
0.11 
2.61 
1.41 
1.59 
0.35 

Total  population  

7.76 

Table  III.C-2  is  limited  to  designated 
PMio  nonattainment  areas  which  both 
had  monitored  violations  of  the  PMm 
NAAQs  in  1996-1998  and  are  predicted 
to  be  in  nonattaiiunent  in  2030  in  oiu' 
PMio  air  quality  modeling.  This  gives  us 
high  confidence  that  these  areas  require 
further  emission  Eductions  to  attain 
and  maintain,  but  does  not  fully 
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consider  the  possibility  that  there  are 
other  areas  which  are  now  meeting  the 
PMio  NAAQS  which  have  at  least  a 
significant  probability  of  requiring 
further  reductions  to  continue  to 
maintain  it.  Ovu  air  quality  modeling 
predicted  2030  violations  of  the  annual 
average  PMio  NAAQS  in  five  additional 
counties  that  in  either  1997  or  1998  had 
single-year  aimual  average  monitored 
PMio  levels  of  at  least  90  percent  of  the 
NAAQS,  but  did  not  exceed  the  formal 
definition  of  the  NAAQS  over  the  three- 
year  period  ending  in  1998  ^^.  These 
areas  are  shown  in  Table  ni.C-3.  They 
have  a  combined  population  of  almost 
1 7  million,  and  a  broad  geographic 
spread.  Unlike  the  situation  for  ozone, 
for  which  precursor  emissions  are 
generally  declining  over  the  next  10 
years  or  so  before  beginning  to  increase, 
we  estimate  that  emissions  of  PMio  will 
rise  steadily  luiless  new  controls  are 
implemented.  The  small  margin  of 
attainment  which  these  areas  currently 
enjoy  will  likely  erode;  the  PM  air 
quality  modeling  suggests  that  it  will  be 
reversed.  We  therefore  consider  these 
areas  to  each  individually  have  a 
significant  risk  of  failing  to  maintain  the 
NAAQS  without  further  emission 
reductions.  There  is  a  substantial  risk 
that  at  least  some  of  them  would  fail  to 
maintain  without  further  emission 
reductions.  The  emission  reductions 
from  the  Tier  2/Gasoline  Sulfur  program 
will  help  to  keep  them  in  attainment. 

Table  III.C-3.— Five  Areas  With  a 
Significant  Risk  of  Failing  to 
Attain  and  Maintain  the  PMio 
NAAQS  Without  Further  Reduc- 
tions IN  Emissions 


Area 

1996 
population 
(millions) 

New  Yo*  Co.,  NY  

Cuyahoga  Co.,  OH  

Harris,  Co.,  TX 

San  Diego  Co.,  CA 

Los  Angeles  Co.,  CA 

1.33 
1.39 
3.10 
2.67 
8.11 

Total  population  

16.6 

Taken  together  and  considering  their 
number,  size,  and  geographic 
distribution,  these  13  areas  are  sufficient 
to  establish  the  case  that  additional 


'^In  fact,  in  two  of  these  areas.  New  York  Co., 
NTY  and  Harris  Co.,  TX,  the  average  PMio  level  in 
1998  was  above  the  50  ng/m^  value  of  the  NAAQS. 
These  two  areas  are  not  included  in  the  Table  in.C- 
2  list  of  areas  with  a  high  risk  of  failing  to  attain 
and  maintain  because  lower  PMio  levels  in  1996 
and  1997  caused  their  three-year  average  PMio  level 
to  be  lower  than  the  NAAQS.  Oflicial 
nonattainment  determinations  for  the  annual  PMm 
NAAQS  are  made  based  on  the  average  of  12 
quarterly  PMio  averages. 


reductions  are  needed  in  order  to  attain 
and  maintain  the  PMm  NAAQS.  This 
determination  provides  additional 
support  for  the  NOx  and  VOC  standards 
and  for  the  limits  on  gasoline  sulfur, 
which  are  also  fuUy  supported  on  ozone 
attainment  and  health  effects 
considerations.  The  sulfate  particulate, 
sulfur  dioxide,  NOx,  and  VOC  emission 
reductions  from  the  Tier  2/Gasoline 
Sulfur  program  will  help  the  8  areas  in 
Table  III.C-2  and  the  5  areas  in  Table 
III.C.-3  to  attain  and  maintain  the  PMio 
NAAQS.  The  new  PM  standards  for 
gasoline  and  diesel  vehicles  are  also 
supported  by  this  PMio  determination. 

We  are  also  establishing  the  new  PM 
emissions  standard  today  to  avoid  the 
possibility  that  PMio  concentrations  in 
these  and  other  areas  do  get  even  worse 
due  to  an  increase  in  sales  of  diesel 
vehicles,  which  could  create  a  need  for 
further  reductions  which  would  be 
larger  and  would  affect  more  areas  of 
the  country.  At  the  present  time, 
virtually  all  cars  and  light  trucks  being 
sold  are  gasoline  fueled.  The  ambient 
PMio  air  quality  data  for  1996  to  1998 
reflects  that  current  situation,  and  this 
data  was  an  important  factor  in  what 
areas  are  listed  in  Tables  III.C-2  and 
ni.C-3.  Also,  the  predictions  of  future 
PMio  air  quality,  used  to  develop  the 
Tables  m.C-2  and  III.C-3  Usts  of  areas 
with  high  or  significant  risk  of  being 
unable  to  attain  and  maintain,  are  based 
on  an  assumption  that  this  will  continue 
to  be  true.  However,  we  are  concerned 
over  the  possibility  that  diesels  will 
become  more  prevalent  in  the  car  and 
light-duty  truck  fleet,  since  automotive 
companies  have  announced  their  desire 
to  increase  their  sales  of  diesel  cars  and 
light  trucks.  Because  ciurent  diesel 
vehicles  emit  higher  levels  of  PMm  than 
gasoline  vehicles,  a  larger  number  of 
diesel  vehicles  could  dramatically 
increase  levels  of  exhaust  PMio, 
especially  if  more  stringent  PM 
emissions  standards  are  not  in  place. 
The  new  PM  emissions  standards  will 
ensure  that  an  increase  in  the  sales  of 
diesel  cars  and  light  trucks  will  not 
increase  PM  emissions  from  cars  and 
light  trucks  so  substantially  as  to 
endanger  PMm  attainment  and 
maintenance  on  a  more  widespread 
basis.  Given  this  potential,  it  is 
appropriate  to  establish  the  new  PM 
emissions  standards  now  on  the  basis  of 
the  increase  in  sales  of  diesel  vehicles 
being  a  reasonable  possibility  without 
such  standards.  Establishing  the  new 
PM  emissions  standards  now  avoids  the 
public  health  impact  and  industry 
disruption  that  could  result  if  we  waited 
until  an  increase  in  sales  of  diesels  with 


high  PM  emissions  had  already 
occurred. 

In  order  to  assess  the  potential  impact 
of  increased  diesel  sales  penetration  on 
PM  emissions,  we  analyzed  the  increase 
in  PMio  emissions  from  cars  and  trucks 
under  a  scenario  in  which  the  use  of 
diesel  engines  in  cars  and  Ught  trucks 
increases.  We  used  projections 
developed  by  A.D.  Littie,  Inc.  as  part  of 
a  study  conducted  for  the  American 
Petroleum  Institute.  The  "Most  Likely" 
case  projected  by  A.D.  LitUe  forecasts 
that  diesel  engines"  share  of  the  light 
truck  market  will  grow  to  24  percent  by 
the  2015  model  year.  Diesel  engines' 
share  of  the  car  market  would  grow 
somewhat  more  slowly,  reaching  9 
percent  by  2015.  The  A.D.  Littie 
forecasts  did  not  address  the  period 
after  2015;  we  have  assumed  that  diesel 
sales  stabilize  at  the  level  reached  in 
2015,  with  the  fraction  of  in-use 
vehicles  with  diesel  engines  continuing 
to  increase  through  turnover.  We  believe 
these  projections  are  more  realistic  than 
the  scenario  of  even  higher  sales  of 
diesels  described  in  the  notice  for  the 
proposed  Tier  2/GasoUne  Sulfur 
program,  though  the  A.D.  Little  forecasts 
still  show  much  higher  percentages  of 
diesel  vehicles  in  the  light-duty  fleet 
than  have  ever  existed  historically  in 
the  U.S. 

The  A.D.  Littie  scenario  of  increased 
diesels,  and  even  more  so  the  scenario 
described  in  our  proposal,  would  result 
in  dramatic  increases  in  direct  PMio 
emissions  fiY)m  cars  and  light  trucks,  if 
there  were  no  change  in  these  vehicles' 
PM  standards.  The  increase  in  diesel 
exhaust  PMm  emissions  would  more 
than  overcome  the  reduction  in  direct 
PMio  attributable  to  the  sulfur  reduction 
in  gasoline.  With  no  change  in  the 
existing  PM  standards  for  cars  and  light 
trucks,  our  analysis  of  this  scenario 
shows  that  direct  PMm  emissions  in 
2020  would  be  approximately  98,000 
tons  per  year,  which  is  nearly  two  times 
the  50,000  tons  projected  if  diesel  sales 
do  not  increase.  The  portion  of  ambient 
PMio  concentrations  attributable  to  cars 
and  light  trucks  would  climb  steadily. 
The  final  RIA  presents  alternative 
estimates  of  the  amount  by  which  future 
PMm  concentrations  could  increase  due 
to  such  an  emissions  increase,  based  on 
extrapolations  from  several^tudies' 
estimates  of  the  contribution  that  heavy- 
duty  diesel  vehicles  have  made  to  recent 
or  PMio  concentrations.  The  increase  is 
estimated  to  range  from  0.6  to  20  ^g/m3. 

The  added  PMm  emissions  from  cars 
and  trucks  due  to  an  increase  in  diesel 
sales  without  action  to  reduce  PMm 
from  new  diesel  vehicles  would 
exacerbate  the  PMm  nonattainment 
problems  of  the  areas  listed  in  Tables 
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III.C 
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i  concentr  ition 


m.C-2  and 
quality  modeling 
nonattainmeni 
in  diesel  sales 
PM,o 

In  addition  to 
in  Tables  III.C 
other  areas  for 
data  indicate 
PMioNAAQS 
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III.C-4  lists 
which  either 
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concentration 
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both  the  annu 
there  were  1 3 
the  standard, 
emissions  fro 
would  put  the  i 
violating  the 
growth  in  oth 
meteorologica 
adverse  than  i 


3,  for  which  our  air 
predicted  future 
even  without  an  increase 
Moreover,  it  might  cause 
in  additional  areas, 
he  coimties  already  listed 
-2  and  III.C-3,  there  are 
which  1997  and  1998 
nat  maintenance  of  the 
is  at  risk  if  diesel  sales  of 
ruck  increase.  Table 
itional  counties  for 
li997  or  1998  monitoring 
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for  the  single  year 
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mnual  average  PMio 
rtfithin  10  percent  of  the 
PMioNAAQS.  Only 
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fbcus  on  those  in  which 
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and  24-hour  NAAQS, 
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Table  IM.C^ 

tistical  area 
1996  Ambient 
10  Percent  oi 
PMioNAAQS. 


"HIRTEEN   METROPOLITAN  STA- 

CouNTiES  With  1997  and/or 
PMio  Concentrations  Within 
the  Annual  or  24-Hour  the 


1996 
population 
(millions) 


Areas  within  1 1  percent  of  the  annual  PMn 

NAAQS: 


Lexington  Co.,  SC 

Union  Co.,  TN  

Washoe  Co.,  NV  . 
Madison  Co  ,  IL    , 
Dona  Ana  Co  ,  NW 
El  Paso  Co.,  TX 

Ellis  Co.  TX  

Fresno  Co.,  CA 
Philadelphia  Co., 


F^ 


020 
002 
030 
026 
0.16 
068 
0  97 
0.74 
1.47 


Areas  within  1i  i  percent  of  ttte  24-hour  PMi., 
NAAQS: 


Lexington  Co ,  SC 
El  Paso  Co.  TX  . 

Union  Co  ,  TN  

Mobile  Co.,  AL  .... 
Dona  Ana  Co  ,  NW 
Lake  Co  ,  IN  ... 


p^ 


Philadelphia  Co 
Pennington  Co  ,  SI  i 
Ventura  Co  ,  CA 


Total    Popuptlon   of   all    13 
areas  . 


0.20 
0.68 
002 
040 
0.16 
0.48 
1.47 
0.09 
0.71 
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Notes: 


=  These  areas  are  listed  based  on  their  second 
high  24-hour  concentration  ar)d  annual  average  con- 
centration in  1997,  1998,  or  both  Official  nonattain- 
ment  determinations  are  made  t>ased  on  three  years 
of  data,  and  on  estimates  of  expected  exceedances 
of  tfie  24-hour  standard. 

Fortunately,  the  standards  included  in 
today's  actions  will  result  in  a  steady 
decrease  in  total  direct  PMio  from  cars 
and  light  trucks  even  if  this  increase  in 
the  use  of  diesel  engines  in  these 
vehicles  were  to  occur.  If  the  A.D.  Little 
"Most  Likely"  scenario  for  increased 
diesel  engines  in  light  trucks  were  to 
occur,  today's  actions  would  reduce 
diesel  PMio  from  cars  and  light  trucks 
b'y^ver  75  percent  in  2020.  Stated 
differently,  by  2030  today's  actions 
would  reduce  98,000  tons  of  the 
potential  increase  in  PMio  emissions 
from  passenger  cars  and  light  trucks. 
The  result  would  be  less  direct  PMio 
than  is  emitted  today,  because  the 
increase  in  diesel  PMio  would  be  more 
than  offset  by  the  reduction  in  PMio 
emissions  from  gasoline  vehicles 
resulting  from  lower  gasoline  sulfur 
levels. 

We  are  establishing  tighter  PM 
standards  for  cars  and  light  trucks  to 
help  avoid  the  adverse  impact  of  greater 
diesel  PM  emissions  on  PMio  attainment 
and  public  health  and  welfare  if  diesel 
sales  increased  in  the  future  without  the 
protection  of  the  tighter  standards. 
Because  diesel  vehicles  will  essentially 
be  performing  the  same  functions  as  the 
'gasoline  vehicles  they  will  replace,  it  is 
appropriate  for  the  new  PM  standards  to 
also  apply  equally  to  gasoline  and  diesel 
vehicles.  We  expect  that  gasoline 
vehicles  will  need  little  or  no  redesign 
to  meet  the  new  PM  standards  when 
free  of  defects  and  properly  operating. 
However,  the  new  vehicle  and  gasoline 
sulfur  standards  may  achieve  some 
reduction  in  real  world  PM  emissions 
from  gasoline  vehicles  by  encouraging 
more  durable  designs  and  by  ensuring 
that  these  vehicles  are  operated  on 
lower-sulfiu  fuel.  The  new  standards  for 
PM  will  also  prevent  any  changes  in 
gasoline  engine  design  which  would  * 
increase  PM  emissions.  These  changes 
would  otherwise  be  possible  because 
the  current  PM  standard  is  so  much 
higher  than  the  current  performance  on 
the  gasoline  vehicles. 

3.  PM:  5  Discussion 

We  are  not  basing  our  promulgation  of 
the  Tier  2  vehicle  standards  on  a  finding 
on  the  need  for  additional  emission 
reductions  in  order  to  attain  and 
maintain  the  NAAQS  for  PM2  5.  We  are 
providing  this  information  to  explain 
that  this  program  will  result  in 
substantial  benefit  in  reduction  pfPM:  5 


concentrations,  to  an  even  broader  set  of 
geographic  areas  than  will  benefit  in 
terms  of  PMio  attairunent. 

The  annual  and  24-hour  PM2  5 
NAAQS  set  in  1997  are  numerically 
much  lower  than  the  corresponding 
PMio  standards:  15  versus  50  |ig/m'  for 
the  annual  average  standards  and  65 
versus  150  |ig/m'  for  the  24-hour 
average  standards.  While  geographically 
broad  PM2  5  monitoring  is  just  now 
reaching  the  end  of  the  first  of  three 
years  of  operation  needed  to  determine 
compliance,  our  best  analysis  from  the 
more  limited  PM2  s  conducted  in  some 
areas  indicates  that  many  areas  that  are 
in  compliance  with  the  PMio  standards 
will  be  found  to  be  in  violation  of  the 
annual  average  PM2  5  standard. 
Violations  of  the  24-hour  PM2  s  standard 
appear  to  be  infrequent. 

Therefore,  if  we  considered  it 
appropriate  to  proceed  with 
implementing  the  PM2  5  NAAQS,  we  are 
confident  that  there  would  be  a  larger 
set  of  areas  for  which  we  would 
determine  that  further  reductions  in 
emissions  are  needed  in  order  to  attain 
and  maintain  the  NAAQS. 

Moreover,  gasoline  and  diesel  cars 
and  light  trucks  have  a  more  important 
contributing  role  for  ambient  PM2  5 
concentrations,  and  other  emission 
sources  that  play  a  major  role  in 
ambient  PMio  concentrations  will  be 
relatively  less  important.  Cars  and  light 
trucks  contribute  essentially  the  same 
absolute  amount  to  ambient 
concentrations  of  PMio  and  of  PM2  5. 
However,  most  other  sources  contribute 
much  more  to  PMio  than  to  PM2  5,  so  the 
relative  contribution  from  cars  and  light 
trucks  is  larger.  In  addition,  the  absolute 
contribution  from  cars  and  light  trucks 
is  larger  in  relationship  to  the 
numerically  lower  PM2  5  st£indard, 
making  them  more  important  to 
attainment  and  maintenance.  This  is 
also  true  for  the  potential  contribution 
that  more  diesel  cars  and  light  trucks 
would  make  to  ambient  PM2.5 
concentrations. 

4.  Emission  Reductions  and  Ambient 
PM  Reductions 

The  NOx  and  VOC  emission 
reductions  from  the  Tier  2/Gasoline 
Sulfur  program  are  presented  in  the 
ozone  section  above.  The  SOx  and  PM 
reductions  are  presented  in  our  final 
RLA,  and  are  essentially  unchanged  from 
those  presented  in  our  proposal,  except 
for  the  revision  of  the  diesel  sales 
scenario  discussed  above. 

Because  virtually  all  of  the  PM 
reduction  from  the  Tier  2/Gasoline 
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Sulfur  program  is  in  the  fine  fraction  of 
PMio,  our  estimates  of  the  PM2.5  and 
PMio  reductions  are  essentially  the 
same.  Estimates  of  the  ambient  PM 
reductions  in  2030  in  different  parts  of 
the  nation,  after  full  phase  in  of  the 
vehicle  standards,  are  presented  in  the 
final  RIA.  The  reductions  in  ambient 
PM  are  largest  in  the  parts  of  the 
country  with  more  vehicle  travel,  i.e. 
larger  in  the  east  than  in  the  west  and 
larger  in  whan  areas  than  in  ruial  areas. 
In  the  eastern  half  of  the  nation,  the 
reductions  in  annual  average  PM 
concentrations  range  from  0.2  to  over 
1.2  micrograms  per  cubic  meter. 

D.  Other  Criteria  Pollutants:  Carbon 
Monoxide,  Nitrogen  Dioxide,  Sulfur 
Dioxide 

The  standards  being  promulgated 
today  will  help  reduce  levels  of  three 
other  pollutants  for  which  NAAQSs 
have  been  established:  carbon  monoxide 
(CO),  nitrogen  dioxide  (NO2),  and  sulfur 
dioxide  (SO2).  As  of  1998,  every  area  in 
the  United  States  has  been  designated  to 
be  in  attainment  with  the  NO2  NAAQS. 
As  of  1997,  one  area  (Buchanan  Coimty, 
Missouri)  did  not  meet  the  primary  SO2 
short-term  standard,  due  to  emissions 
from  the  local  power  plant.  There  are 
currently  20  designated  CO 
nonattaiiunent  areas,  with  a  combined 
population  of  33  million.  There  are  also 
24  designated  maintenance  areas  with  a 
combined  population  of  22  million. 
However,  the  broad  trends  indicate  that 
ambient  levels  of  CO  are  declining.  In 
1997,  6  of  537  monitoring  sites  risported 
ambient  CO  levels  in  excess  of  the  CO 
NAAQS. 

The  reductions  in  SO2  precursor 
emissions  from  today's  actions  are 
essentially  equal  to  the  SOx  reductions 
described  in  Section  III.B.  and  HI.C, 
respectively.  The  impact  of  today's 
actions  on  NO2  emissions  depends  on 
the  specific  emission  control 
technologies  used  to  meet  the  Tier  2 
vehicle  emission  standards.  However, 
essentially  all  of  the  NOx  emitted  by 
cars  and  light  trucks  converts  to  NO2  in 
the  atmosphere;  therefore,  it  is 
reasonable  to  assume  that  today's 
actions  will  substantially  reduce 
ambient  NO2  levels  by  the  same 
proportion.  Today's  rule  also  will 
require  light  trucks  to  meet  more 
stringent  CO  standards.  These  more 
stringent  standards  will  help  extend  the 
trend  towards  lower  CO  emissions  from 
motor  vehicles  and  thereby  help  the 
remaining  CO  nonattainment  areas 
reach  attainment  while  helping  other 
areas  remain  in  attainment  with  the  CO 
NAAQS.  Oin  analysis  of  CO  reductions 
from  today's  program  is  foimd  in 
Chapter  III  of  the  RIA.  The  analysis  of 


economic  benefits  and  costs  foimd  in 
Section  rV.D.-5.  does  not  account  for 
the  economic  benefits  of  the  CO 
reductions  expected  to  result  from 
today's  proposal. 

E.  Visibility 

Visibility  impairment  occiu's  as  a 
result  of  the  scattering  and  absorption  of 
light  by  particles  and  gases  in  the 
atmosphere.  It  is  most  simply  described 
as  the  haze  that  obscures  the  clarity, 
color,  texture,  and  form  of  what  we  see. 
The  principal  cause  of  visibility 
reduction  is  fine  particles  between  0.1 
and  1  ^m  in  size.  Of  the  pollutant  gases, 
only  NO2  absorbs  significant  amoimts  of 
light;  it  is  partly  responsible  for  the 
brownish  cast  of  polluted  skies.  While 
the  contribution  of  NO2  to  visibility 
impairment  varies  iiom  area  to  area,  it 
is  generally  responsible  for  less  than  ten 
percent  of  visibility  reduction. 

The  CAA  requires  EPA  to  protect 
visibility,  or  visual  air  quality,  through 
a  number  of  programs.  "These  programs 
include  the  national  visibility  program 
under  Sections  169a  and  169b  of  the 
Act,  the  Prevention  of  Significant 
Deterioration  program  for  the  review  of 
potential  impacts  from  new  and 
modified  sources,  and  the  secondary 
NAAQS  for  PM,o  and  PM2  s-  The 
national  visibility  program  established 
in  1980  requfres  the  protection  of 
visibility  in  156  mandatory  federal  Class 
I  areas  across  the  coimtry  (primarily 
national  parks  and  wilderness  areas). 
More  than  65  million  visitors  travel 
each  year  to  these  parks  and  wilderness 
areas.  The  CAA  established  as  a  national 
visibility  goal,  "the  prevention  of  any 
futvu«,  and  the  remedying  of  any 
existing,  impairment  of  visibility  in 
mandatory  federal  Class  I  areas  in  which 
impairment  results  from  manmade  air 
pollution."  The  Act  also  calls  for  state 
programs  to  make  "reasonable  progress" 
toward  the  national  goal.  In  addition,  a 
recent  national  opinion  poll  on  the  state 
of  the  national  parks  found  that  more 
than  80  percent  of  Americans  believe  air 
pollution  affecting  these  parks  should 
be  cleaned  up  for  the  benefit  of  futiu^ 
generations.^* 

There  has  been  improvement  in 
visibility  in  the  western  part  of  the 
country  over  the  last  ten  years. 
However,  visibility  impairment  remains 
a  serious  problem  in  Class  I  areas. 
Visibility  in  the  East  does  not  seem  to 
have  improved.  As  one  part  of 
addressing  this  national  problem,  EPA 
has  required  states  to  adopt  and 


implement  effective  plans  for  protecting 
and  improving  visibility  in  Class  I 
federal  areas  (64  PR  35714.  July  1, 
1999). 

Today's  actions  will  result  in 
visibility  improvements  due  to  the 
reduction  in  local  and  upwind  PM  and 
PM  precursor  emissions.  Since  mobile 
source  emissions  contribute  to  the 
formation  of  visibility-reducing  PM, 
control  programs  that  reduce  the  mobile 
source  emissions  of  direct  and 
secondary  PM  would  have  the  effect  of 
improving  visibility.  The  Grand  Canyon 
Visibility  Transport  Commission's  final 
recommendations  report  ^^  found  that 
reducing  total  mobile  soiut:e  emissions 
is  an  essential  part  of  any  program  to 
protect  visibility  in  the  Western  U.S. 
The  Commission  foimd  that  motor 
vehicle  exhaust  is  responsible  for  about 
14  percent  of  human-caused  visibility 
reduction  (excluding  road  dust).  A 
substantial  portion  of  motor  vehicle 
exhaust  comes  from  cars  and  light 
trucks.  In  Ught  of  that  impact,  the 
Conunission's  recommendations  in  1996 
supported  federal  Tier  2/Gasoline  Sulfur 
standards,  as  EPA  is  proposing  today. 
More  recently,  a  number  of  Western 
Governors  noted  the  importance  of 
controlling  mobile  sources  as  part  of 
efforts  to  improve  visibility  in  their 
comments  on  the  Regional  Haze  Rule 
and  on  the  need  to  protect  the  16  Class 
I  areas  on  the  Colorado  Plateau.  In  their 
joint  letter  dated  June  29,  1998,  they 
stated  that,  "*  *  *  the  federal 
government  must  do  its  part  in 
regulating  emissions  from  mobile 
somt;es  that  contribute  to  regional  haze 
in  these  areas.  *  *  *"  and  called  on 
EPA  to  make  a  "binding  commitment 
*   *   *  to  fully  consider  the 
Conunission's  reconunendations  related 
to  the  *   *   *  federal  national  mobile 
source  emission  control  strategies." 
These  recommendations  included  Tier  2 
vehicle  standards  and  reductions  in 
gasoline  sulfur  levels. 

The  recent  Northern  Front  Range  Air 
Quality  Study  provides  another 
indication  of  how  important  car  and 
light  truck  emissions  can  be  to  fine  PM 
and  visibility.  This  study  reported 
findings  that  indicate  that  cars  and  light 
trucks  are  responsible  for  39  percent  of 
fine  PM  at  a  site  within  the  metropolitan 
Denver  area,  and  for  40  percent  at  a 
downwind  rural  site.  This  contribution 
includes  both  direct  PM  and  indirect 
PM  formed  from  sulfur  dioxide  and 
NOx  from  these  vehicles. 


^*  "National  Parks  and  the  American  Public:  A 
National  Public  Opinion  Survey  on  the  National 
Park  System,"  Summary  Report.  National  Parks  and 
Conservation  Association,  lune  1998. 


3^  "Recommendations  for  Improving  Western 
Vistas."  Report  of  the  Grand  Canyon  Visibility 
Transport  Commission  to  the  United  States 
Environmental  Protection  Agency,  June  10, 1996. 
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F.  Air  Toxics 

Section  202(  i]  provides  that  EPA  may 
promulgate  sta  ndards  regulating  any  air 
pollutants  that  in  the  Administrator's 
judgment,  caui  e  or  contribute  to  air 
pollution  which  may  reasonably  be 
anticipated  to  <  mdanger  public  health  or 
welfare.  Section  202(1)  provides  specific 
provisions  for  "egulation  of  hazardous 
air  pollutants  worn  motor  vehicles  and 
fuels,  and  statas  that  at  a  minimum  such 
regulations  she  uld  apply  to  emissions  of 
benzene  and  fc  rmaldehyde. 

Emissions  fr  )m  cars  and  light  trucks 
include  a  num  )er  of  air  pollutants  that 
are  known  or  s  uspected  human  or 
animal  carcina  ;ens  or  that  are  known  or 
suspected  to  hi  ve  other,  non-cancer 
health  impacts  These  pollutants 
include  benzei  e,  formaldehyde, 
acetaldehyde,  :.3-butadiene,  and  diesel 
particulate  mai  ter.  For  several  of  these 
pollutants,  mo  or  vehicle  emissions  are 
believed  to  ace  ount  for  a  significant 
proportion  of  t  )tal  nation-wide 
emissions.  All  of  these  compounds  are 
present  in  exhiiust  emissions;  benzene  is 
also  foiuid  in  e  i^aporative  emissions 
from  gasoline-:  ueled  vehicles. 

The  health  e  fects  of  diesel  particulate 
matter  are  of  p;  irticular  relevance  to 
today's  actions ,  because  of  the 
possibility  for  ncreased  diesel-powered 
truck  sales  and  the  more  stringent  PM 
standard  that  vill  apply  to  these  trucks 
as  a  result  of  today's  actions.  While  we 
have  not  finali:  :ed  our  decision  about 
the  carcinogen  city  of  diesel  exhaust,  we 
are  in  the  proci  iss  of  addressing  this 
question.  "The  Jlgency's  recently 
released  draft  s  ssessment  ^^  concludes 
that  diesel  exh  lust  is  a  highly  likely 
human  lung  ca  icer  hazard,  but  that  the 
data  are  curren  tly  unsuitable  to  make  a 
confident  quan  titative  statement  of  risk. 
The  draft  repoit  concludes,  however, 
that  this  risk  is  applicable  to  ambient 
exposures  and  that  the  risk  may  be  in 
the  range  of  rej  ulatory  interest  (greater 
than  one  in  a  n  lillion  over  a  lifetime). 
Several  other  a  jencies  and  governing 
bodies  have  de  ugnated  diesel  exhaust 
or  diesel  PM  as  a  'potential"  or 
"probable"  hui  aan  carcinogen. ^^  The 


»EPA's  diesel  hialth 
Assessment  DocuiqeDt 
Review  [)raft,  U.S. 
Agency.  Washingt( 
November  1999)  a 
website:  http://ww^. 

■"  National  Instit  ite 
Health  (1988)  Carci  nogenic 
diesel  exhaust.  NIC  SH 


assessment  (Health 
for  Diesel  Emissions,  SAB 
environmental  Protection 
,  DC.  EPA/600/8-90/057D, 
be  found  at  the  following  EPA 
epa.gov/ncea/diesel.htm. 
for  Occupational  Safety  and 

effects  of  exposure  to 
Current  Intelligence  Bulletin 


California  Air  Resources  Board  (ARB), 
for  example,  found  that  diesel 
particulate  matter  constituted  a  toxic  air 
contaminant  and  estimated  a  potency 
range  of  1.3  x  10  "  to  2.4  x  10  "  ^  per  \ig/ 
iji3  38  The  ARB's  findings  suggest  that 
130  to  2400  persons  in  one  million 
exposed  to  1  ng/m'  of  diesel  exhaust 
particulate  continuously  for  their 
lifetime  (70  years)  would  develop 
cancer  as  a  result  of  their  exposure. 

Because  our  assessment  for  diesel 
exhaust  is  not  complete,  we  are  not 
presenting  absolute  estimates  of  how 
potential  cancer  risks  from  diesel 
particulate  matter  could  be  affected  by 
today's  rule.  However,  we  can  offer  a 
qualitative  or  relative  discussion  of 
these  risks.  Diesel  engines  used  in 
nonroad  equipment  and  heavy-duty 
highway  vehicles  currently  constitute  a 
far  larger  source  of  diesel  PM  than  cars 
and  light-duty  trucks,  since  diesel 
engines  are  used  in  a  very  small  portion 
of  the  cars  and  light-duty  trucks  in 
service  today.  However,  engine  and 
vehicle  manufacturers  have  projected 
that  diesel  engines  are  likely  to  be  used 
in  an  increasing  share  of  cars  and  light 
trucks,  and  some  manufactiuers  have 
announced  capital  investments  to  build 
such  engines. 

If  these  projections  are  valid,  then  the 
proportion  of  cars  and  light  trucks 
powered  by  diesel  engines,  and  the 
associated  potential  health  risks  from 
diesel  PM,  could  increase  substantially. 
We  modeled  the  most  likely  level  of 
increase  in  light  duty  diesel  engine  sales 
developed  for  the  American  Petroleiun 
Institute.'^  We  foimd  that  the  greater 
diesel  engine  usage  in  cars  and  light 
trucks  resulted  in  an  80  percent  increase 
in  emissions  from  all  diesel-powered 
highway  vehicles  by  2020 — emissions 
that  have  been  implicated  in  potential 


50.  DHHS  (NIOSH)  Publication  No.  88-116.  Centers 
for  Disease  Control,  Atlanta,  GA. 

International  Agency  for  Research  on  Cancer 
(1989)  Diesel  and  gasoline  engine  exhausts  and 
some  nitroarenes.  Vol.  46.  Monographs  on  the 
evaluation  of  carcinogenic  risks  to  humans.  World 
Health  Organization,  International  Agency  for 
Research  on  Cancer,  Lyon,  France. 

World  Health  Organization  (1996)  Diesel  fuel  and 
exhaust  emissions:  International  program  on 
chemical  safety.  World  Health  Oi^anization, 
Geneva,  Switzerland. 

California  Environmental  Protection  Agency, 
Office  of  Environmental  Health  Hazard  Assessment: 
Proposed  Identification  of  Diesel  Exhaust  as  a  Toxic 
Air  Contaminant.  Part  B  Health  Risk  Assessment  for 
Diesel  Exhaust.  April  22,  1998. 

'*  California  Environmental  Protection  Agency, 
OfRce  of  Environmental  Health  Hazard  Assessment: 
Proposed  Identification  of  Diesel  Exhaust  as  a  Toxic 
Air  Contaminant,  Part  B  Health  Risk  Assessment  for 
Diesel  Exhaust.  April  22,  1998. 

'*"U.S.  Light-Duty  Dieselization  Scenarios — 
Preliminary  Study",  report  to  the  American 
Petroleum  Institute,  July  2, 1999.  Prepared  by 
Arthur  D.  Little,  Inc. 


cancer  risks — assuming  no  change  in  the 
ciurent  light-duty  diesel  PM  standards. 

Today's  rule  would  limit  the  increase 
in  the  potential  cancer  risks  from  cars 
■  and  light  trucks  associated  with  any 
potential  increase  in  light-duty  diesel 
engines.  Using  the  same  sales 
projections  discussed  above,  we  have 
estimated  that  today's  rule  would  limit 
the  increase  in  total  highway  diesel  PM 
emissions  in  2020  due  to  growth  in  light 
duty  diesels  to  under  10  percent,  in 
contrast  to  the  80  percent  increase 
projected  to  occur  without  the  Tier  2 
PM  standards.  An  analogous  analysis 
that  accoimted  for  exposure  patterns, 
but  that  assumed  even  more  widespread 
use  of  diesels  in  the  car  and  light  truck 
fleet,  found  that  today's  rule  would 
limit  the  increase  in  total  highway 
diesel  PM  exposure  to  about  8  percent. 
This  analysis  is  discussed  more  fully  in 
Chapter  III.F.2  of  die  Regulatory  Impact 
Analysis.  In  addition,  the  VOC  emission 
reductions  resulting  from  today's  rule 
would  reduce  the  potential  cancer  risk 
posed  by  air  pollutants  other  than  diesel 
PM  emitted  by  cars  and  light  trucks, 
since  many  of  these  pollutants  are 
themselves  VOCs.  Furthermore,  the  rule 
would  align  the  formaldehyde  standards 
for  all  Tier  2  LDVs  and  LX)Ts  with  the 
formaldehyde  standards  for  LDVs  and 
LDTls  from  the  NLEV  program,  thereby 
helping  to  harmonize  the  Federal  and 
California  formaldehyde  standards. 

The  analysis  of  economic  benefits  and 
costs  found  in  Section  IV.D.5.  does  not 
account  for  the  economic  benefits  of  the 
reduction  in  cancer  risk  from  air  toxics 
that  could  result  from  today's  rule. 
Although  we  have  completed  a  peer 
reviewed  assessment  of  the  impact  of 
today's  rule  on  exposure  to  toxic 
emissions,  we  have  not  engaged  in  a 
peer-reviewed  assessment  of  the 
beiseline  air  toxics  risks  (including  a 
final  quantitative  risk  assessment  of  the 
diesel  particulate  risks)  or  of  the 
reductions  that  would  be  achieved  by 
today's  rule. 

We  plan  to  complete  our  analysis  of 
air  toxics  risks  as  part  of  our 
responsibilities  under  section  202(1)(2) 
of  the  Clean  Air  Act,  which  requires 
EPA'to  establish  regulations  for  the 
control  of  hazardous  air  pollutants  bom 
motor  vehicles.  The  regulations  may 
address  vehicle  emissions  or  fuel 
properties  that  influence  emissions,  or 
both.  We  plan  to  issue  a  proposal  to 
address  this  requirement  in  April  2000, 
and  a  final  rule  in  December  2000. 
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G.  Acid  Deposition  ■"' 

Acid  deposition,  or  acid  rain  as  it  is 
commonly  known,  occurs  when  SOj 
and  NOx  react  in  the  atmosphere  with 
water,  oxygen,  and  oxidants  to  form 
various  acidic  compounds  that  later  fall 
to  earth  in  the  form  of  precipitation  or 
dry  deposition  of  acidic  particles.  It 
contributes  to  damage  of  trees  at  high 
elevations  and  in  extreme  cases  may 
cause  lakes  and  streams  to  become  so 
acidic  that  they  cannot  support  aquatic 
life.  In  addition,  acid  deposition 
accelerates  the  decay  of  building 
materials  and  paints,  including 
irreplaceable  buildings,  statues,  and 
sculptures  that  are  part  of  our  nation's 
ciUtm-al  heritage.  To  reduce  damage  to 
automotive  paint  caused  by  acid  rain 
and  acidic  dry  deposition,  some 
manufacturers  use  acid-resistant  paints, 
at  an  average  cost  of  $5  per  vehicle — a 
total  of  $61  million  per  year  if  applied 
to  all  new  cars  and  trucks  sold  in  the 
U.S.  The  general  economic  and 
environmental  effects  of  acid  rain  are 
discussed  at  length  in  the  RIA. 

Acid  deposition  primarily  affects 
bodies  of  water  that  rest  atop  soil  with 
a  limited  ability  to  neutralize  acidic 
compounds.  The  National  Surface  Water 
Siuvey  (NSWS)  investigated  the  effects 
of  acidic  deposition  in  over  1,000  lakes 
larger  than  10  acres  and  in  thousands  of 
miles  of  streams.  It  found  that  acid 
deposition  was  the  primary  cause  of 
acidity  in  75  percent  of  the  acidic  lakes 
and  about  50  percent  of  the  acidic 
streams,  and  that  the  areas  most 
sensitive  to  acid  rain  were  the 
Adirondacks,  the  mid- Appalachian 
highlands,  the  upper  Midwest  and  the 
high  elevation  West.  The  NSWS  found 
that  approximately  580  streams  in  the 
Mid-Atlantic  Coastal  Plain  are  acidic 
primarily  due  to  acidic  deposition. 
Hundreds  of  the  lakes  in  the 
Adirondacks  surveyed  in  the  NSWS 
have  acidity  levels  incompatible  with 
the  survival  of  sensitive  fish  species. 
Many  of  the  over  1,350  acidic  streams 
in  the  Mid-Atlantic  Highlands  (mid- 
Appalachia)  region  have  already 
experienced  trout  losses  due  to 
increased  stream  acidity.  Emissions 
from  U.S.  sources  contribute  to  acidic 
deposition  in  eastern  Canada,  where  the 
Canadian  government  has  estimated  that 
14,000  lakes  are  acidic.  Acid  deposition 
also  has  been  implicated  in  contributing 
to  degradation  of  high-elevation  spruce 
forests  that  populate  the  ridges  of  the 


Appalachian  Mountains  from  Maine  to 
Georgia.  This  area  includes  national 
parks  such  as  the  Shenandoah  and  Great 
Smoky  Mountain  National  Parks. 

The  SOx  and  NOx  reductions  from 
today's  actions  will  help  reduce  acid 
rain  and  acid  deposition,  thereby 
helping  to  reduce  acidity  levels  in  lakes 
and  streams  throughout  the  U.S.  These 
reductions  will  help  accelerate  the 
recovery  of  acidified  lakes  and  streams 
and  the  revival  of  ecosystems  adversely 
affected  by  acid  deposition.  Reduced 
acid  deposition  levels  will  also  help 
reduce  stress  on  forests,  thereby 
accelerating  reforestation  efforts  and 
improving  timber  production. 
Deterioration  of  our  historic  buildings 
and  monuments,  and  of  buildings, 
vehicles,  and  other  structures  exposed 
to  acid  rain  and  dry  acid  deposition, 
also  will  be  reduced,  and  the  costs 
borne  to  prevent  acid-related  damage 
may  also  decline. 

While  the  reduction  in  sulfur  and 
nitrogen  acid  deposition  will  be  roughly 
proportional  to  the  reduction  in  SOx 
and  NOx  emissions,  respectively,  the 
precise  impact  of  today's  vehicle  and 
fuel  standards  will  differ  across 
different  areas.  Each  area  is  affected  by 
emissions  from  different  soiux:e  regions, 
and  the  mobile  source  contribution  to 
the  total  SOx  and  NOx  emission 
inventory  will  differ  across  different 
source  regions.  Nonetheless,  the 
projected  impact  of  today's  actions  on 
SOx  and  NOx  emission  inventories 
provides  a  rough  indicator  of  the  likely 
effect  of  the  Tier  2/Gasoline  Sulfur 
standards  on  acid  deposition.  Our 
analysis  indicates  that  today's  actions 
will  reduce  SOx  emissions  by  1.8 
percent  and  NOx  emissions  by  14.5 
percent  in  2030. 

The  analysis  of  economic  benefits  and 
costs  found  in  Section  IV.D.5.  did  not 
account  for  the  economic  benefits  of  the 
reduction  in  acid  deposition  expected  to 
result  from  today's  actions. 

H.  Eutrophication/Nitrification 

Nitrogen  deposition  into  bodies  of 
water  can  cause  problems  beyond  those 
associated  with  acid  rain.  The 
Ecological  Society  of  America  has 
included  discussion  of  the  contribution 
of  air  emissions  to  increasing  nitrogen 
levels  in  surface  waters  in  a  recent 
major  review  of  causes  and 
consequences  of  human  alteration  pf  the 
global  nitrogen  cycle  in  its  Issues  in 
Ecology  series*^.  Long-term  monitoring 


in  the  United  States,  Europe,  and  other 
developed  regions  of  the  world  shows  a 
substantial  rise  of  nitrogen  levels  in 
surface  waters,  which  are  highly 
correlated  with  human-generated  inputs 
of  nitrogen  to  their  watersheds.  These 
nitrogen  inputs  are  dominated  by 
fertilizers  and  atmospheric  deposition. 

Human  activity  can  increase  the  flow 
of  nutrients  into  those  waters  and  result 
in  excess  algae  and  plant  growth.  This 
increased  growth  can  cause  numerous 
adverse  ecological  effects  and  economic 
impacts,  including  nuisance  algal 
blooms,  dieback  of  underwater  plants 
due  to  reduced  light  penetration,  and 
toxic  plankton  blooms.  Algal  and 
plankton  blooms  can  also  reduce  the 
level  of  dissolved  oxygen,  which  can 
also  adversely  affect  fish  and  shellfish 
populations.  This  problem  is  of 
particular  concern  in  coastal  areas  with 
poor  or  stratified  circulation  patterns, 
such  as  the  Chesapeake  Bay,  Long 
Island  Sound,  or  the  Gulf  of  Mexico.  In 
such  areas,  the  "overproduced"  algae 
tends  to  sink  to  the  bottom  and  decay, 
using  all  or  most  of  the  available  oxygen 
and  thereby  reducing  or  eliminating 
populations  of  bottom-feeder  fish  and 
shellfish,  distorting  the  normal 
population  balance  between  different 
aquatic  organisms,  and  in  extreme  cases 
causing  dramatic  fish  kills. 

Collectively,  these  effects  are  referred 
to  as  eutrophication.  which  the  National 
Research  Council  recently  identified  as 
the  most  serious  pollution  problem 
facing  the  estuarine  waters  of  the  United 
States  (NRC,  1993).  Nitrogen  is  the 
primary  cause  of  eutrophication  in  most 
coastal  waters  and  estuaries  *^.  On  the 
New  England  coast,  for  example,  the 
number  of  red  and  brown  tides  and 
shellfish  problems  from  nuisance  and 
toxic  plankton  blooms  have  increased 
over  the  past  two  decades,  a 
development  thought  to  be  linked  to 
increased  nitrogen  loadings  in  coastal 
waters.  Airborne  NOx  contributes  from 
12  to  44  percent  of  the  total  nitrogen 
loadings  to  United  States  coastal  water 
bodies.  For  example,  approximately 
one-quarter  of  the  nitrogen  in  the 
Chesapeake  Bay  comes  from 
atmospheric  deposition. 

Excessive  fertilization  with  nitrogen- 
containing  compounds  can  also  affect 
terrestrial  ecosystems*^.  Research 
suggests  that  nitrogen  fertilization  can 
alter  growth  patterns  and  change  the 


'"Much  of  the  infonnation  in  this  section  was 
excerpted  from  the  EPA  document.  Human  Health 
Benefits  from  Sulfate  Reduction,  written  under  Title 
IV  of  the  1990  Qean  Air  Act.  Amendments,  U.S. 
EPA.  Office  of  Air  and  Radiation,  Acid  Rain 
Division,  Washington,  DC,  November  1995. 


*'  Vitousek,  Peter  M.,  John  Aber,  Robert  W. 
Howarth,  Gene  E.  Likens,  et  al.  1997.  Human 
Alteration  of  the  Global  Nitrogen  Cycle:  Causes  and 
Consequences.  Issues  in  Ecology.  Published  by 
Ecological  Society  of  America,  Number  1,  Spring 
1997. 


"  Much  of  this  infonnation  was  taken  from  the 
following  EPA  documenta:  Deposition  of  Air 
Pollutants  to  the  Great  Waters-Second  Report  to 
Congress.  OfRce  of  Air  Quality  Planning  and 
Standards,  June  1997,  EPA-453/R-97-011. 

''Terrestrial  nitrogen  deposition  can  act  a»a 
fertilizer.  In  some  agricuhural  areas,  this  effect  can 
be  beneficial. 
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balance  of  spi  scies  in  an  ecosystem.  In 
extreme  cases ,  this  process  can  result  in 
nitrogen  satui  ation  when  additions  of 
nitrogen  to  sc  il  over  time  exceed  the 
capacity  of  th  e  plants  and 
microorganis:  ns  to  utilize  and  retain  the 
nitrogen.  Thin  phenomenon  has  already 
occurred  in  si  )me  areas  of  the  U.S. 

Deposition  of  nitrogen  from  cars  and 
light  trucks  ci  )ntributes  to  these 
problems.  As  discussed  in  Section  UI.B. 
above,  today'  >  actions  will  reduce  total 
NOx  emissions  by  4.5  percent  in  2007 
and  by  14.5  pjercent  in  2030.  The  NOx 
reductions  sh  ould  reduce  the 
eutrophicatic  a  problems  associated 
with  atmospb  eric  deposition  of  nitrogen 
into  watershe  ds  and  onto  bodies  of 
water,  particularly  in  aquatic  systems 
where  atmosOheric  deposition  of 
nitrogen  repn  »sents  a  significant  portion 
of  total  nitrogen  loadings.  Since  air 
deposition  aa:ounts  for  12-44  percent 
of  total  nitrogen  loadings  in  coastal 
waters,  the  re  duction  in  NOx  from 
today's  actioi  s  is  projected  to  reduce 
nitrogen  load  ngs  by  0.5-2.0  percent  in 
2007  and  1.7-  *.4  percent  in  2030.  To 
put  these  redi  jctions  in  perspective,  the 
reductions  ey  pected  in  the  Chesapeake 
Bay  area  wou  Id  amount  to  about  9 
percent  of  th«  total  reduction  in 
nitrogen  load  ing  needed  to  maintain  the 
reduction  in  i  lutrient  loads  agreed  to  by 
the  signatory  states  in  the  Chesapeake 
Bay  Agreeme  it  (40  percent  of 
"controllable  nutrient  loads"  by  the  year 
2000). 

The  analys  s  of  economic  benefits  and 
costs  found  ill  Section  IV.D.5.  does  not 
account  for  tl  le  economic  benefits  of 
reduced  eutrt  iphication  or  reduced 
terrestrial  nit  ogen  deposition  expected 
to  result  from  today's  actions. 

/.  Cleaner  Ca  s  and  Light  Trucks  Are 
Critically  Imi  ortant  to  Improving  Air 
Quality 

Despite  coi  itinued  progress  in 
reducing  ozo  le  and  PM  levels,  tens  of 
millions  of  A  mericans  are  still  exposed 
to  levels  of  tl  ese  pollutants  that  exceed 
bient  Air  Quality 
projections  show  that 
r  action  to  reduce  these 
s  of  millions  of 
11  continue  to  breathe 
unhealthy  aii  for  decades  to  come.  Our 
projections  also  show  that  emissions 
from  cars  anq  light  trucks  will  continue 
to  contribute  ja  substantial  share  of  the 
ozone  and  Plyl  precursors  in  cxurent  and 
projected  noAattainment  areas,  and  in 
upwind  areas  whose  emissions 
contribute  to] downwind  nonattainment. 
unless  additi  anal  measures  are  taken  to 
reduce  their  (missions.  Cars  and  light 
trucks  also  c(  tntribute  substantially  to 
ambient  con(  entrations  of  CO.  These 


the  National 
Standards 
without 
pollutants,  tl 
Americans 


vehicles  will  also  continue  to  contribute 
to  the  ambient  PM  that  affects  visibility 
in  Class  I  federal  areas  and  some  urban 
areas.  Emissions  from  cars  and  light 
trucks  also  play  a  significant  role  in  a 
wide  range  of  health  and  environment^ 
problems,  including  known  and 
potential  cancer  risks  from  inhalation  of 
air  pollutants  (a  problem  that  could 
become  more  significant  if  sales  of 
diesel-powered  cars  and  light  trucks 
were  to  increase),  health  risks  from 
elevated  drinking  water  nitrate  levels, 
acidification  of  lakes  and  streams,  and 
eutrophication  of  inland  and  coastal 
waters. 

Today's  actions  will  reduce  NOx, 
VOC,  CO,  PM,  and  SOx  emissions  from 
these  vehicles  substantially.  These 
reductions  will  help  reduce  ozone  levels 
nationwide  and  reduce  the  extent  and 
severity  of  violations  of  the  l-hour 
ozone  standard.  These  reductions  will 
also  help  reduce  PM  levels,  both  by 
reducing  direct  PM  emissions  and  by 
reducing  emissions  that  give  rise  to 
secondary  PM.  The  CO  reductions  will 
help  extend  the  dowmward  trend  in 
carbon  monoxide  levels,  thereby 
helping  the  remaining  CO 
nonattainment  areas  attain  the  CO 
standard  and  helping  other  areas  stay  in 
attainment  with  the  CO  standard  despite 
continued  increases  in  vehicle  miles 
traveled.  The  NOx  and  SOx  reductions 
will  help  reduce  acidification  problems, 
and  the  NOx  reductions  will  help 
reduce  eutrophication  problems  and 
drinking  water  nitrate  levels.  The  PM 
standards  included  in  today's  actions 
will  help  improve  visibility  and  would 
help  mitigate  adverse  health  effects  in 
the  event  of  increases  in  light-duty 
diesel  engine  sales. 

rV.  What  Are  the  New  Requirements  for 
Vehicles  and  Gasoline? 

A.  Why  Are  We  Proposing  Vehicle  and 
Fuel  Standards  Together? 

1.  Feasibility  of  Stringent  Standards  for 
Light-Duty  Vehicles  and  Light-Duty 
Trucks. 

a.  Gasoline  Fueled  Vehicles 

We  believe  that  the  standards  being 
promulgated  today  for  gasoline-fueled 
vehicles  are  well  within  the  reach  of 
existing  control  technology.  Our 
determination  of  feasibility  is  based  on 
the  use  of  catalyst-based  strategies  that 
are  already  in  use  and  are  well  prqven 
on  the  existing  fleet  of  vehicles.  In  fact, 
as  you  will  see  below,  many  ciurent 
engine  families  are  already  certified  to 
levels  at  or  below  the  new  final  Tier  2 
requirements.  All  of  the  certification 
and  research  testing  discussed  below 


was  performed  on  low-sulfur  test  fuel 
(nominally  30  ppm). 

i.  LDVs  and  LDTls-LDT4s 

Certainly,  larger  vehicles  and  trucks, 
which  are  heavier  and  have  larger 
frontal  areas,  will  face  the  biggest 
challenges  in  meeting  the  final  Tier  2 
standards.  However,  conventional 
technology  will  be  sufficient  for  even 
these  vehicles,  especially  in  light  of  the 
extra  leadtime  we  have  provided  before 
LDT3S  and  LDT4s  have  to  meet  Tier  2 
levels.  We  are  also  changing  the  test 
conditions  for  these  trucks  from 
"adjusted  loaded  vehicle  weight"  to 
"loaded  vehicle  weight."  Adjusted 
loaded  vehicle  weight,  suitable  for 
commercial  truck  operation,  loads  the 
truck  to  half  of  its  full  pay  load.  Loaded 
vehicle  weight,  on  the  other  hand, 
represents  ciu-b  weight  plus  300  poujids. 
This  change  more  accurately  reflects 
how  these  vehicles  are  used  and  makes 
heavy  LDT  testing  consistent  with 
passenger  car  and  light  LDT  testing. 
This  change  is  consistent  with  treating 
these  vehicles  as  they  were  designed, 
i.e.,  for  light-load  use. 

Emission  control  technology  has 
evolved  rapidly  in  recent  years. 
Emission  standards  applicable  to  1990 
model  year  vehicles  required  roughly  90 
percent  reductions  in  exhaust  HC  and 
CO  emissions  and  a  75  percent 
reduction  in  NOx  emissions  compared 
to  uncontrolled  emissions.  Today,  some 
vehicles  ciurently  in  production  are 
well  below  these  levels,  showing  even 
greater  overall  emissions  reductions  of 
all  three  of  these  pollutants.  These 
vehicles'  emissions  are  well  below  those 
necessary  to  meet  the  ciurent  federal 
Tier  1  and  even  California  Low- 
Emission  Vehicle  (LEV-I)  standards. 
The  reductions  have  been  brought  about 
by  ongoing  improvements  in  engine  air- 
fuel  management  hardware  and  software 
plus  improvements  in  catalyst  designs, 
all  of  which  are  described  fully  in  the 
RL\. 

The  types  of  changes  being  seen  on 
current  vehicles  have  not  yet  reached 
theu  technological  limits,  and 
continuing  improvement  will  allow 
both  LDVs  and  LDTs  to  meet  the  final 
standards.  The  RIA  describes  a  range  of 
specific  techniques  that  we  believe 
could  be  used.  These  range  from 
improved  computer  software  and  engine 
air-fuel  controls  to  increases  in  precious 
metal  loading  and  other  exhaust  system/ 
catalyst  system  improvements.  All  of 
these  technologies  are  ciurently  used  on 
one  or  more  production  vehicle  models. 
There  is  no  need  to  invent  new 
approaches  or  technologies.  The  focus 
of  the  effort  is  primarily  development. 
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application,  and  optimization  of  these 
existing  technologies. 

We  can  gain  significant  insight  into 
the  difficulty  of  meeting  the  final  new 
standards  by  looking  at  current  full-life 
certification  data.  There  are  at  least  48 
engine  family-control  systems 
combinations,  out  of  approximately  400, 
certified  in  1999  at  levels  below  the  Tier 
2  NOx  standard  of  0.07  g/mi.  Of  these. 
35  also  have  hydrocarbon  levels  of  0.09 
g/mi  or  below.  Looking  at  a  somewhat 
higher  threshold  to  identify  vehicles 
certified  near  the  final  standard,  there 
are  an  additional  113  car  and  light  truck 
families  certified  at  levels  between  0.07 
g/mi  and  0.10  g/mi  NOx.  Although  not 
yet  complete  at  this  time,  we  also 
examined  the  2000  model  year 
certification  data  and  found  that  there 
are  at  least  60  engine  family-control 
systems  combinations  certified  at  levels 
below  the  Tier  2  NOx  standard  of  0.07 
g/mi  and  of  those,  52  also  have 
hydrocarbon  levels  of  0.09  g/mi  or 
below. 

All  of  the  above  vehicles  are  already 
able,  or  close  to  being  able,  to  certify  to 
our  final  standards.  The  further 
reductions  needed  are  those  to  provide 
a  compliance  margin,  or  cushion, 
between  the  certified  level  and  the 
emission  standard.  The  degree  of 
compliance  margin  required  is  a 
function  of  a  variety  of  factors  designed 
to  provide  the  manufacturer  a  high 
confidence  that  production  vehicles  will 
meet  the  stcmdards  in-use  over  their 
useful  life.  Historically,  these 
determinations  are  manufactiurer 
specific,  with  cushions  generally 
growing  smaller  as  standards  decline 
(reflecting  more  precision  and 
repeatability  in  vehicle  performance  as 
more  sophisticated  controls  are 
developed).  The  certification  data 
reflects  compliance  cushions  from  as 
little  as  20  percent  below  the  standard 
to  as  high  as  80  percent  below  the 
standard. - 

The  manufacturers  commented  that 
the  most  difficult  vehicles  to  bring  into 
compliance  with  the  Tier  2  standards 
would  be  the  larger  light-duty  trucks, 
specifically  those  trucks  currently 
certified  under  the  LDT3  and  LDT4 
weight  categories.  Because  of  this,  we 
undertook  a  technology  demonstration 
program  aimed  at  lowering  the 
emissions  of  several  large  1999  light- 


duty  trucks.  Two  LDT3  Chevrolet 
Silverado  pick-up  trucks  were  tested, 
one  internally  and  one  under  contract. 
Two  LDT4  Ford  Expedition  sport-utility 
vehicles  were  also  tested,  also  with  one 
tested  internally  and  one  under 
contract.  Both  types  of  vehicles  were 
tested  with  optional  high  horsepower 
engines  (270  hp  for  the  Silverado  and 
230  hp  for  the  Expedition)  and  were 
equipped  with  four-wheel  drive.  The 
vehicles  had  curb  weights  of  4,500 
pounds  (GVWR  of  6,100  lbs)  for  the 
Silverados  and  5,800  pounds  (GVWR  of 
7,200  lbs)  for  the  Expeditions. 

Figures  IV.A.-l  and  IV.A.-2  show  the 
results  to  date  of  the  emissions  tests 
performed  during  this  demonstration 
program  at  our  National  Vehicle  and 
Fuel  Emissions  Laboratory  (NVFEL)  and 
also  for  emissions  tests  conducted  in 
parallel  by  and  under  contract  at 
Southwest  Research  Institute  (SwRI) 
using  similar  Ford  Expeditions  and  CM 
Chevrolet  Silverados.  During  the 
evaluation,  the  trucks  were  equipped 
with  a  variety  of  catalysts  that  typically 
featured  higher  volume,  higher  precious 
metal  loading,  and  higher  cell-densities 
than  the  original  hardware  used  by  the 
vehicles  to  meet  California  LEV-I 
standards.  Details  of  the  catalysts  tested 
are  included  in  the  RIA.  Different 
exhaust  manifolds  featuring  an 
insulating  air-gap  and  low  thermal  mass 
were  also  evaluated.  Finally,  calibration 
changes  were  made  to  the  powertrain 
control  modules  '»'♦  to  better  match 
engine  operating  characteristics  to  the 
new  catalyst  systems,  and  to  lower 
engine-out  NOx  emissions.  The 
Silverado  and  Expedition  had  very 
similar  results.  Similar  results  were  also 
achieved  by  us  and  SwRl,  but  by  fairly 
different  methods.  The  SwRI  work  on 
both  trucks  relied  primarily  on  engine 
calibration  changes  and  secondary  air 
injection.  The  advanced  catalyst 
systems  used  by  SwRI  contained 
advanced  washcoat  formulations  with 
only  minor  changes  to  catalyst  volume 
and  precious  metal  content  compared  to 
the  manufacturer's  original 
configuration.  The  work  we  conducted 
on  the  Expedition  also  relied  primarily 
on  engine  calibration  changes  with  no 
secondary  air  injection.  The  catalyst 
system  also  contained  advanced 
washcoat  formulations  with  modest 
changes  to  catalyst  volume  and  precious 


metal  content.  The  work  we  conducted 
on  the  Silverado  relied  primarily  on  an 
advanced  catalyst  system  with  volume 
and  precious  metal  content  changes, 
with  only  minor  changes  to  engine 
calibration. 

As  can  be  seen  in  the  charts,  the 
emissions  of  the  vehicles  tested  clearly 
show  the  feasibility  of  the  Tier  2 
standards  on  the  most  difficult  to  certify 
vehicle  categories.  All  vehicles  reached 
emission  levels  well  below  the  Tier  2 
full-life  NOx  and  NMOG  standards.  At 
the  same  time,  there  were  no  significant 
impacts  on  either  fuel  economy  or 
performance  of  the  vehicles. 

Compared  to  the  intermediate  (50,000 
mile)  standards,  the  Ford  Expedition 
tested  at  NVFEL  consistently  emitted 
NOx  at  less  than  one-third  of  the 
intermediate  useful  life  standard.'''* 
NMHC/NMOG  emissions  were  slightly 
below  the  intermediate  standard  level 
with  no  use  of  secondary-air-injection 
for  cold-start  hydrocarbon  control.  The 
Silverado  tested  at  NVFEL  met  the 
intermediate  standards  with  primarily 
hardware  (catalyst)  changes  and  only 
very  minor  calibration  changes.  The 
trucks  tested  at  SwRI  differed  from 
those  tested  at  NVFEL  in  their 
combination  of  emissions  control 
hardware  and  calibration  strategies,  but 
achieved  approximately  the  same 
emissions  levels. 

The  above  results  point  out  that  not 
only  are  the  Tier  2  standards  feasible  for 
larger  trucks,  but  there  are  multiple 
means  that  can  be  taken  in  order  to 
achieve  the  necessary  emissions  levels. 
All  of  those  paths  involve  fairly  simple 
enhancements  to  current  technology 
systems.  Furthermore,  the  testing  was 
conducted  with  a  very  limited  budget 
over  a  limited  amount  of  time.  With  the 
interim  program  for  heavy  trucks  under 
Tier  2,  the  manufacturers  will  have  9 
years  from  the  publishing  of  the  Tier  2 
rule  to  bring  the  largest  trucks  into 
compliance  with  the  Tier  2  standards. 
Manufacturers  will  also  have 
considerably  more  resources  with 
respect  to  calibration  changes  and 
hardware  design  to  bring  trucks  of  this 
type  within  compliance  than  were 
available  within  this  limited,  but 
successful,  demonstration. 

BILUNG  CODE  6560-50-P 


**  Powertrain  control  modules  are  computers 
used  to  control  engine,  transmission,  and  other 
vehicle  functions  on  newer  automobiles  and  trucks. 
The  changes  involved  software  changes  in  the  case 
of  the  EPA-NVFEL  work,  or  the  use  of  alternate 


means  of  engine  control  in  the  case  of  the  SwRJ 
work. 

*^  Although  this  testing  was  done  on  vehicles 
with  catalysts  aged  to  50,000.  we  belive  the  overall 


experiments  also  strongly  suggest  that  the  Tier  2 
full-life  standards  would  be  achieved  by  high- 
mileage  vehicles. 
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Figure  IV.A.-1: 

Emissions  After  an  Equivalent  of  50,000  Miles  for  Various  Tested  Configurations  of  Ford 

Expedition  LDT4  SUVs  with  5.4L  V8  Engines 
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Figure  IV.A.-2: 

Emissions  After  an  Equivalent  of  50,000  Miles  for  Various  Tested  Configjjrations 

of  1999  GM  Chevrolet  Silverado  LDT3  Pickups  with  5.3L  V8  Engines. 
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BtLUNG  CODE  6560-60-C 

The  Manufacturers  of  Emission 
Controls  Association  (MECA)  sponsored 
a  program  that  took  two  LDVs  (a  Crown 
Victoria  and  a  Buick  LeSabre)  and  one 
LDT2  (a  Toyota  TlOO)  certified  to  the 
federal  Tier  1  standards  and  replaced 
the  original  catalytic  converter  systems 
with  more  advanced  catalytic 
converters,  thermally  aged  to 
approximately  50.000  miles.  With  these 
systems  and  some  related  emission 
control  modifications,  the  LeSabre  and 
TlOO  emissions  were  well  below  our 
intermediate  (50,000  mile)  useful  life 
standards,  and  the  Crown  Victoria  was 
well  below  the  NMOG  standard  and 
very  close  to  the  NOx  standard. 

Finally,  the  California  Air  Resources 
Board  (ARB)  tested  five  different 
production  LEV  light-duty  vehicle 
models.  Three  of  the  five  models  met 
the  Tier  2  standards  for  NMOG  and  NOx 
prior  to  any  modifications.  After 
installing  low  mileage  advanced 
catalytic  converters  and  making  some 
minor  adjustments  to  fuel  bias,  air 
injection,  and  spark  timing,  all  of  the 
vehicles  had  emission  levels  well  below 
the  Tier  2  intermediate  useful  life 
NMOG  and  NOx  standards.  ARB  also 


tested  several  Ford  Expeditions  (LDT4) 
equipped  with  advanced  catalytic 
converters.  By  adjusting  several 
parameters,  they  were  able  to  reduce 
NOx  emissions  to  0.06  g/mi  and  NMOG 
to  0.07  g/mi  with  a  catalyst  aged  to 
50.000  miles  of  use. 

A  more  expanded  analysis  of  the 
feasibility  of  the  Tier  2  standards  for 
gasoline  fueled  vehicles  can  be  found  in 
the  RL\,  considering  the  types  of 
changes  that  will  allow  manufacturers 
to  extend  effective  new  controls  to  the 
entire  fleet  of  affected  vehicles.  That 
analysis  includes  discussion  of  gasoline 
direct-injection  engines,  as  well  as  the 
feasibility  of  the  CO,  formaldehyde  and 
evaporative  emission  standards.  The 
conclusion  of  all  of  our  analyses  is  that 
the  standards  are  feasible  for  gasoline- 
fueled  vehicles.  As  gasoline-hieled 
vehicles  represent  the  overwhelming 
majority  of  the  LDV  and  LDT  population 
(i.e.,  over  99%),  EPA  concludes  that  the 
Tier  2  standards  are  feasible  overall  for 
LDVs  and  LDTs  under  8500  lbs  GVWR. 

a.  Medium-Duty  Passenger  Vehicles 
(MDPVs) 

The  technologies  and  emission 
control  strategies  that  will  be  used  for 


LDT3  and  LDT4  vehicles  with  a  GVWR 
less  than  8.500  pounds  should  apply 
directly  to  MDPV  vehicles  that  have  a 
GVWR  greater  than  8,500  pounds.  In  our 
LDT  technology  demonstration  program 
discussed  above,  we  found  that  a 
combination  of  calibration  changes  and 
improvements  to  the  catalyst  system 
resulted  in  emission  levels  for  NOx  well 
below  and  NMHC/NMOG 
approximately  at  the  Tier  2  mtermediate 
useful  life  standards.  The  catalyst 
improvements  consisted  of  increases  in 
volume  and  precious  metal  loading,  and 
higher  cell-densities  than  those  found  in 
the  original  hardware.  We  are  confident 
that  the  use  of  secondary-air-injection 
will  greatly  help  cold-start  hydrocarbon 
control,  making  the  NMOG  standards 
achievable. 

The  most  significant  difference 
between  LDT4s  less  than  8.500  pounds 
GVWR  and  MDPVs  greater  than  8,500 
pounds  GVWR  is  that  MDPVs  have  a 
vehicle  weight  up  to  800  pounds  more 
than  LDT4S.  MDPVs  will  also  be 
typically  equipped  with  larger 
displacement  engines.  The  potential 
impact  of  these  differences  is  higher 
engine-out  emissions  than  LDT4s  due  to 
the  larger  engine  displacement  and 


6728 


1 


ttat 


ider 
neit  ler 


uied 
diffe  rence 


greater  load 
operated  un 
However, 
manufacturer; 
basic  emissioii 
strategies  as 
The  only 
need  for  largei 
precious  meta 
LDT4S.  Wear«i 
will  be  capabl  b 
2  standards 

We  are  curr^ 
Excursion  as 
demonstratior 
baseline  results 
nearly  new)  c 
emission 
emissions  for 
These  results, 
catalyst,  are 
2  upper  bin 
majority  of 
the  chassis 
have  certifical  i 
interim  upper 
testing  is 
preliminary 
since  they  su] 
emissions 
Expedition  s 
used  on  the 
successful 
Therefore,  we| 
technologies 
similar  to  w 
and  LDTs, 
catalysts, 
our  Tier  2 


the  engine  will  be 
due  to  the  extra  weight. 

of  these  preclude 
from  applying  the  same 
control  technologies  and 
by  LDVs  and  LDTs. 
will  likely  be  the 
catalysts  with  higher 
loading  than  found  in 
confident  that  MDPVs 
of  meeting  the  final  Tier 


ntly  testing  a  Ford 
I  lart  of  our  LDT  technology 
program.  Preliminary 
with  a  'green"  (i.e., 
( italyst  indicate  that 
leve  s  are  higher  than  baseline 
he  Ford  Expedition, 
although  with  a  green 
below  our  interim  Tier 
st^dards.  In  fact,  the 

vehicles  certified  on 
dynamometer  in  California 
ion  levels  well  below  our 
bin  standards.  While  this 
we  feel  that  the 


wilh 


i^hi  t 


em  ssion  i 


b.  Diesel  Vehi  cles 


LOVs 


As  discussejd 
standards  are 
neutral."  In 
establish  that 
technological 
effective  for 
based  on  the 
IV.A.l.a.  abovie 
fuel  neutrality  ■ 
including 
will  be  required 
standards, 
comments 
given  that  the 
vehicles  in 
fueled,  we  do 


ltd 


appropriate 
standards  for 
Manufacturerfe 
provide  consumers 
of  vehicles 
gasoline- fueled 
for  diesels  w 
could  undern  i 
reductions  e 
especially  giv|en 
some  n\ 
greatly  mcrealse 


'ederal  Register / Vol.  65,  No.  28 /Thursday,  February  10,  2000 /Rules  and  Regulations 


ong(  mg 

ri  suits  are  encouraging 
J  gest  that  the  difference  in 
between  the  Excursion  and 
that  the  strategies 
E:  cpedition  can  be 
the  Excursion, 
believe  that  by  using 
<  nd  control  strategies 
will  be  used  by  LDVs 
combined  with  larger 
MDpVs  will  be  able  to  meet 
standards. 


above,  the  Tier  2 
intended  to  be  "fuel 
's  document,  we 
the  Tier  2  standards  are 
y  feasible  and  cost- 

and  LDTs  overall, 
iscussion  in  Section 
.  Under  the  principle  of 
,  all  cars  and  light  trucks, 
using  diesel  engines, 
to  meet  the  Tier  2 
to  some  of  the 
on  our  proposal, 
overwhelming  majority  of 

classes  are  gasoline- 
not  believe  it  is 
provide  less  stringent 
diesel-fueled  vehicles, 
of  LDVs  and  LDTs  today 
with  a  wide  choice 
are  overwhelmingly 
Less  stringent  standards 
(juld  create  provisions  that 

ine  the  emission 
ij^ected  from  this  program, 
the  expectation  that 
rers  may  intend  to 
their  diesel  sales. 


Co  itrary 
rec  eived 


th  sse  I 


As  with  gasoline  engines, 
manufacturers  of  diesels  have  made 
abundant  progress  over  the  past  10  years 
in  reducing  engine-out  emissions  from 
diesel  engines.  In  heavy  trucks  and 
buses,  PM  emission  standards,  which 
were  projected  to  require  the  use  of 
exhaust  aftertreatment  devices,  were 
actually  met  with  only  engine 
modifications.  Indeed,  emissions  and 
performance  of  lighter  diesel  engine  are 
rapidly  approaching  the  characteristics 
of  gasoline  engines,  while  retaining  the 
durability  and  fuel  economy  advantages 
that  diesels  enjoy.  Against  this 
background  of  continuing  progress,  we 
believe  that  the  technological 
improvements  that  would  be  needed 
could  be  made  in  the  time  that  would 
be  available  before  diesels  would  have 
to  meet  the  new  Tier  2  standards. 

Manufacturers  may  take  advantage  of 
the  flexibilities  in  today's  rulemaking  to 
delay  the  need  for  diesel  LDVs  and 
LDTs  to  meet  the  final  Tier  2  levels  until 
late  in  the  phase-in  period  (as  late  as 
2007  for  LDVs/LLDTs  and  2009  for 
HLDTs),  giving  manufacturers  a 
relatively  large  amoimt  of  leadtime.  In  a 
recent  public  statement,  Cummins 
Engine  Company  has  indicated  that  the 
interim  Tier  2  standards  in  effect  for 
vehicles  and  trucks  in  the  early  years  of 
the  Tier  2  program  are  feasible  for  diesel 
equipped  models  through  further 
development  of  currently  available 
engine  and  exhaust  aftertreatment 
technology.*** 

While  reductions  in  "engine-out" 
emissions,  including  incorporation  of 
EGR  strategies,  may  continue  to  be 
made,  increasing  emphasis  is  being 
placed  on  various  aftertreatment  devices 
for  diesels.  We  believe  that  the  use  of 
aftertreatment  devices  will  allow  diesels 
to  comply  with  the  Tier  2  standards  for 
NOx  and  PM. 

For  NOx  emissions,  potential 
aftertreatment  technologies  include  lean 
NOx  catalysts,  NOx  adsorbers  and 
selective  catalytic  reduction  (SCR).  Lean 
NOx  catalysts  are  still  under 
development,  but  generally  appear 
capable  of  reducing  NOx  emissions  by 
about  15-30%.  This  efficiency  is  not 
likely  to  be  sufficient  to  enable 
compliance  with  the  final  Tier  2 
standards,  but  it  could  be  used  to  meet 
the  interim  standards  that  would  begin 
in  2004,  with  current  diesel  fuel. 

NOx  adsorbers  appear  capable  of 
reaching  efficiency  levels  as  high  as 
90%.  Efficiency  in  this  range  is  likely  to 
be  sufficient  to  enable  compliance  with 
the  proposed  Tier  2  standards.  NOx 


adsorbers  temporarily  store  the  NOx  and 
thus  the  engine  must  be  run  periodically 
for  a  brief  time  with  excess  fuel,  so  that 
the  stored  NOx  can  be  released  and 
converted  to  nitrogen  and  oxygen  using 
a  conventional  three-way  catalyst,  like 
that  used  on  current  gasoline  vehicles. 

There  is  currently  a  substantial 
amount  of  development  work  being 
directed  at  NOx  adsorber  technology. 
While  there  are  technical  hurdles  to  be 
overcome,  progress  is  continuing  and  it 
is  our  judgement  that  the  technology 
should  be  available  by  the  time  it  would 
be  needed  for  the  final  Tier  2  standards. 

One  serious  concern  with  current 
NOx  adsorbers  is  that  they  are  quickly 
poisoned  by  sulfur  in  the  fuel.  Some 
manufacturers  have  strongly 
emphasized  their  belief  that,  in  order  to 
meet  the  final  Tier  2  levels,  low  sulfur 
diesel  fuel  would  also  be  required  to 
mitigate  or  prevent  this  poisoning 
problem.  In  its  comments  on  the  NPRM, 
Navistar  indicated  that  the  Tier  2 
standards  may  be  achievable  given  low 
sulfur  fuel  and  other  programmatic 
changes  such  as  those  included  in  this 
Final  Rule.  Navistar  has  also  been 
quoted  publically  as  describing  the  Tier 
2  standards  as  "challenging  but 
achievable"  given  appropriate  low 
sulfur  fuel.*^  We  intend  to  issue  a 
Notice  of  Proposed  Rulemaking  early  in 
the  year  2000  intended  to  reduce  sulfur 
in  highway  diesel  fuel  as  a  step  to 
enable  the  technology  most  likely  to  be 
used  to  meet  the  Tier  2  standards. 

SCR  has  been  demonstrated 
commercially  on  stationary  diesel 
engines  and  can  reduce  NOx  emissions 
by  80-90%.  This  efficiency  would  be 
sufficient  to  enable  compliance  with  the 
proposed  Tier  2  standards.  However, 
SCR  requires  that  the  chemical  urea  be 
injected  into  the  exhaust  before  the 
catalyst  to  assist  in  the  destruction  of 
NOx.  The  urea  must  be  injected  at  very 
precise  rates,  which  is  difiFicult  to 
achieve  with  an  on-highway  engine, 
because  of  widely  varying  engine 
operating  conditions.  Otherwise, 
emissions  of  ammonia,  which  have  a 
very  objectionable  odor,  can  occior. 
Substantial  amounts  of  urea  are 
required,  meaning  that  vehicle  owners 
would  have  to  replenish  their  vehicles' 
supply  of  urea  frequently,  possibly  as 
often  as  every  fill-up  of  fuel.  As  the 
engine  and  vehicle  would  operate 
satisfactorily  without  the  urea  (only 
NOx  emissions  would  be  affected),  some 
mechanism  would  be  needed  to  ensure 
that  vehicle  owners  maintained  their 
supply  of  urea.  Otherwise,  little  NOx 
emission  reduction  would  be  expected 


<«  "Cummins  Sees  Diesel  Feasible  for  Early  Years 
of  Tier  2".  Hart  Diesel  Fuel  News.  Sept.  20.  1999. 
p.2. 


m-use. 


<'  Harts  Diesel  Fuel  News.  August  9, 1999.  p4. 
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Regarding  PM,  applicable 
aftertreatment  devices  tend  to  fall  into 
two  categories:  Oxidation  catalysts  and 
traps.  Diesel  oxidation  catalysts  can 
reduce  total  PM  emissions  by  roughly 
15-30%.  They  would  need  to  be  used  in 
conjunction  with  further  reductions  in 
PM  engine-out  emissions  in  order  to 
meet  the  proposed  Tier  2  standards. 
Diesel  particulate  traps,  on  the  other 
hand,  can  eliminate  up  to  90%  of  diesel 
PM  emissions.  However,  some  of  the 
means  of  accomplishing  the 
regeneration  of  particulate  traps  involve 
catalytic  processes  that  £ilso  convert 
sulfur  dioxide  in  the  exhaust  to  sulfate. 
These  techniques,  if  used,  would  also 
require  a  low  sulfur  fuel. 

In  summary,  we  believe  that  the 
structure  of  our  final  program,  including 
the  available  bins  and  phase-in  periods, 
will  allow  the  orderly  development  of 
clean  diesel  engine  technologies.  We 
believe  that  the  interim  standards  are 
feasible  for  diesel  LDV/LDTs,  within  the 
bin  structure  of  this  rule  and  without 
further  reductions  in  diesel  fuel  sulfur 
levels.  And,  as  indicated  earlier,  at  least 
one  major  diesel  engine  manufacturer 
(Cummins)  has  publicly  agreed  with 
this  assessment.  We  further  believe  that 
in  the  long-term,  the  final  standards  will 
be  within  reach  for  diesel-fueled 
vehicles  in  combination  with 
appropriate  changes  to  diesel  fuel  to 
facilitate  aftertreatment  technologies. 
Manufacturers  have  argued  that  low 
sulfur  diesel  fuel  will  be  required  to 
permit  diesels  to  meet  the  final  Tier  2 
standards,  and  we  agree.  At  least  one 
major  manufacturer  (Navistar)  has 
indicated  its  belief  that  the  final  Tier  2 
standards  may  be  achievable  for  diesel 
engines  with  low  sulfur  diesel  fuel. 

2.  Gasoline  Sulfur  Control  Is  Needed  to 
Support  the  Proposed  Vehicle  Standards 

As  we  discussed  in  the  previous 
section,  we  believe  that  the  stringent 
standards  in  this  final  rule  are  needed 
to  meet  air  quality  goals  and  are  feasible 
for  LDVs  and  LDTs.  At  the  same  time, 
we  believe  that  for  these  standards  to  be 
feasible  for  gasoline  LDVs  and  LDTs, 
low  sulfur  gasoline  must  be  made 
available.  The  following  paragraphs 
explain  why  we  think  gasoline  sulfur 
control  must  accompany  Tier  2  vehicle 
standards. 

Catalyst  manufactiuers  generally  use 
low  sulfur  gasoline  in  the  development 
of  their  catalyst  designs.  Vehicle 
manufacturers  then  equip  their  vehicles 
with  these  catalysts  and  EPA  certifies 
them  to  the  exhaust  emission  standards, 
usually  based  on  testing  the 
manufacturer  does  using  low  sulfur 
gasoline.  However,  fundamental 
chemical  and  physical  characteristics  of 


exhaust  catalytic  converter  technology 
generally  result  in  a  significant 
degradation  of  emission  performance 
when  these  vehicles  use  gasoline  with 
sulfur  levels  common  in  most  of  the 
country  today.  This  sensitivity  (rf 
catalytic  converters  to  gasoline  sulfur 
varies  somewhat  depending  on  a 
number  of  factors,  some  better 
understood  than  others.  Clearly, 
however,  as  we  discuss  in  the  following 
paragraphs,  gasoline  sulfur's  impact  is 
large,  especially  in  vehicles  designed  to 
meet  very  low  emission  standards. 

This  is  the  reason  EPA  has  decided  to 
adopt  a  comprehensive  approach  to 
addressing  emissions  from  cars  and 
light  trucks,  including  provisions  to  get 
low  sulfur  gasoline  into  the  field  in  the 
same  time  frame  needed  for  Tier  2 
vehicles. 

a.  How  Does  Gasoline  Sidfur  Affect 
Vehicle  Emission  Performance? 

We  know  that  gasoline  sulfur  has  a 
negative  impact  on  vehicle  emission 
controls.  Vehicles  depend  on  the 
catalytic  converter  to  reduce  emissions 
of  HC,  CO,  and  NOx.  Sulftu-  and  sulftir 
compounds  attach  or  "adsorb"  to  the 
precious  metal  catalysts  that  are 
required  to  convert  these  emissions. 
Sulfur  also  blocks  sites  on  the  catalyst 
designed  to  store  oxygen  that  are 
necessary  to  optimize  NOx  emissions 
conversions.  While  the  amount  of  sulfur 
contamination  can  vary  depending  on 
the  metals  used  in  the  catalyst  and  other 
aspects  of  the  design  and  operation  of 
the  vehicle,  some  level  of  sulfur 
contamination  will  occur  in  any 
catalyst. 

Sulfur  sensitivity  is  impacted  not  only 
by  the  catalyst  formulation  (the  types 
and  amounts  of  precious  metals  used  in 
the  catalyst)  but  also  by  factors 
including  the  following: 

•  The  materials  used  to  provide 
oxygen  storage  capacity  in  the  catalyst, 
as  well  as  the  general  design  of  the 
catalyst, 

•  The  location  of  the  catalyst  relative 
to  the  engine,  which  impacts  the 
temperatures  inside  the  catalyst, 

•  The  mix  of  air  and  fuel  entering  the 
engine  over  the  course  of  operation, 
which  is  varied  by  the  engine's 
computer  in  response  to  the  driving 
situation  and  affects  the  mix  of  g^ses 
entering  the  catalyst  from  the  engine, 
and 

•  The  speeds  the  car  is  driven  at  and 
the  load  the  vehicle  is  carrj'ing,  which 
also  impact  the  temperatiues 
experienced  by  the  catalyst. 

Since  these  factors  vary  for  every 
vehicle,  the  sulfur  impact  varies  for 
every  vehicle  to  some  degree.  There  is 
no  single  factor  that  guarantees  that  a 


vehicle  will  be  very  sensitive  or  very 
insensitive  to  sidfur.  We  now  believe 
that  there  are  not  (and  will  not  be  in  the 
foreseeable  futiu^)  emission  contiol 
devices  available  for  gasoline-powered 
vehicles  that  can  meet  the  proposed  Tier 
2  emission  standards  that  would  not  be 
significantly  impaired  by  gasoline  with 
sulfur  levels  common  today. 

b.  How  Large  Is  GasoUne  Sulfur's  Effect 
on  Emissions? 

High  sulfur  levels  have  been  shown  to 
significantly  impair  the  emission 
control  systems  of  cleaner,  later 
technology  vehicles.  The  Cahfomia  LEV 
standards  and  Federal  NLEV  standards, 
as  well  as  California's  new  LEV-II 
standards  and  our  Tier  2  standards, 
require  catalysts  to  be  extremely 
efficient  to  adequately  reduce  emissions 
over  the  full  useful  life  of  the  vehicle. 
In  the  NPRM  we  estimated  that,  based 
on  data  from  test  programs  conducted 
by  EPA  and  the  automotive  and  oil 
industries,  LEV  and  ULEV  vehicles 
could  experience,  on  average,  a  40 
percent  increase  in  NMHC  and  134 
percent  increase  in  NOx  emissions 
when  operated  on  330  ppm  sulfur  fuel 
(our  estimate  in  the  NPRM  of  the 
current  national  average  sulfur  level) 
compared  to  30  ppm  sulfur  fuel.  New 
data  generated  since  the  NPRM  on 
similar  LEVs  and  ULEVs  show  that 
when  these  vehicles  were  driven  on 
high  sulfur  (330  ppm)  fuel  for  a  few 
thousand  miles  (as  opposed  to  less  than 
100  miles  for  the  previous  data),  the 
NMHC  and  NOx  emission  increase  due 
to  high  sulfur  fuel  increased  by  149 
percent  and  47  percent,  respectively.  In 
other  words,  instead  of  the  previous 
estimated  40  percent  and  1 34  percent 
increases  in  NMHC  and  NOx  emissions, 
respectively,  more  realistic  estimates 
would  be  100  percent  and  197  percent, 
respectively.""*  Also,  new  data  generated 
since  the  NPRM  for  late  model  LEV  and 
ULEV  vehicles  that  meet  the  federal  and 
California  supplemental  federal  test 
procedure  (SFTP)  standards  and  also 
have  very  low  FTP  emission  levels, 
indicate  that,  on  average,  a  51  percent 
increase  in  NMHC  and  a  242  percent 
increase  in  NOx  emissions  when 
operated  for  a  short  period  of  time  on 
330  ppm  compared  to  30  ppm  could  be 
realized. 

This  level  of  emissions  increase  is 
significant  enough  on  its  own  to  cause 
a  vehicle  to  exceed  the  full  useful  life 
emission  standards  when  operated  on 
sulfur  levels  that  are  substantially 
higher  than  the  levels  required  by 
today's  rule,  even  with  the  margin  of 


''"The  air  quality  impacts  discussed  above  under 
Section  III  above  do  not  reflect  these  new  estimates. 


6730  lederal  Register / Vol.  65,  No.  28 /Thursday.  February  10,  2000 /Rules  and  Regulations 


safety  that  aut )  manufacturers  generally 
include.  Aven  ge  sulfur  levels  in  the 
U.S.  are  currently  high  enough  to 
significantly  ii  apair  the  emissions 
control  systen:  s  in  new  technology 
vehicles,  and  i  o  potentially  cause  these 
vehicles  to  fai  emission  standards 
required  for  v(  hides  up  through 
100,000  miles  (or  more)  of  operation. 

For  older  ve  licles  designed  to  meet 
Tier  0  and  Tie*  1  emission  standards, 
the  effect  of  su  Ifur  contamination  is 
somewhat  less.  Still,  testing  shows  that 
gasoline  sulfui  increases  emissions  of 
NMHC  and  NOx  by  almost  17%  when 
one  of  these  v(  ihicles  is  operated  on 
gasoline  for  le;s  than  100  miles 
containing  33(  >  ppm  sulfur  compared  to 
operation  on  g  asoline  with  30  ppm 
sulfur.  Thus, '  ier  0  and  Tier  1  vehicles 
can  also  have  ligher  emissions  when 
they  are  expos  ed  to  sulfur  levels 
substantially  1  igher  than  the  proposed 
sulfur  standarl.  This  increase  is 
generally  not  (  nough  to  cause  a  vehicle 
to  exceed  the  ull  useful  life  emission 
standards  in  p  ractice.  but  it  can  result 
in  in-use  emis  sions  increases  since  the 
vehicle  could  smit  at  levels  higher  than 
it  would  if  it  0  perated  consistently  on 
30  ppm  sulfur  gasoline. 

As  discussef  in  the  RIA.  NLEV  and 
Tier  2  vehicles  are  significantly  more 
sensitive  to  su  Ifur  poisoning  than  Tier  1 
and  Tier  0  vehicles.  Because  of  this, 
even  in  the  ab  jence  of  Tier  2  standards, 
gasoline  sulfu  •  control  to  30  ppm  would 
achieve  about  700.000  tons  of  NOx 
reductions  pei  year  from  LDVs  and 
LDTs  by  2020  This  represents  about  a 
third  of  the  national  NOx  emission 
reductions  otl  erwise  available  from 
these  vehiclesi  Without  these  potential 
emission  reductions,  many  states  would 
face  the  poten  tially  unmeetable 
challenge  of  fi  oding  enough  other  cost- 
effective  sourt  es  of  NOx  emission 
reductions  to  iddress  their  ozone 
nonattainmen :  and  maintenance 
problems. 

Sulfur  reductions  will  result  in 
reductions  of  Jther  pollutants  as  well. 
For  example,  he  increase  in  CO 
emissions  at  2  30  ppm  compared  to  30 
ppm  were  ver  /  similar  to  the  results 
above  for  NM  ^C.  Thus,  sulfur 
reductions  wc  uld  greatly  reduce  CO 
emissions.  Ar  other  example  is  sulfur 
reductions  wi  1  help  reduce  emissions 
of  particulate  matter,  providing  some 
benefit  to  PM  nonattainment  areas 
(which  may  o  •  may  not  coincide  with 
ozone  nonatta  inment  areas)  as  well  as 
with  visibility  problems.  Sulfur 
reductions  wj  11  also  have  benefits  for 
areas  across  tl  le  country  with  acid 
deposition  pr  )blems.  Furthermore, 
sulfur  reducti  an,  by  enabling  tighter 
Tier  2  standai  ds  and  by  improving 


emissions  performance  of  the  vehicles 
already  on  the  road,  will  lead  to  fewer 
NMOG  emissions,  since,  as  explained  in 
the  RIA,  NMOG  emissions  are  also 
impacted  by  gasoUne  sulfur  (although  to 
a  lesser  extent  than  NOx  emissions). 
Some  of  the  NMOG  emissions  reduced 
are  air  toxics.  As  described  in  Section  III 
above,  air  toxics,  also  known  as 
hazardous  air  pollutants,  or  HAPs. 
contribute  to  a  variety  of  human  health 
problems. 

c.  Sulfur's  Negative  loipact  on  Tier  2 
Catalysts 

As  we  discussed  in  the  last  section, 
sulfur  contaminates  the  catalyst.  In 
addition,  essentially  all  vehicles  that 
have  been  tested  show  that  this  effect  is 
not  reversible  for  one  or  more 
pollutants.  The  ability  to  reverse  sulfur's 
negative  effect  on  catalyst  performance 
is  dependent  on  a  number  of  factors. 
The  same  factors  that  impact  sulfur 
sensitivity  also  impact  the  irreversibility 
of  the  sulfur  effect.  For  example,  the 
location  of  the  catalyst  relative  to  the 
engine,  the  materials  used  to  provide 
oxygen  storage  capacity  in  the  catalyst, 
and  the  general  design  of  the  catalyst 
and  the  mix  of  air  and  fuel  (A/F) 
entering  the  engine  over  the  course  of 
operation  affect  irreversibility,  to  name 
a  few. 

Perhaps  the  most  significant  factors 
for  reversibility  are  the  mixture  of  air 
and  fuel  entering  the  engine  and  catalyst 
temperature.  The  results  of  numerous 
studies  and  test  programs  show  that  rich 
exhaust  (absence  of  oxygen)  mixtures  in 
addition  to  high  catalyst  temperatures 
(in  excess  of  700°C)  can  remove  sulfur 
from  the  catalyst.  Rich  exhaust  mixtvues 
can  occur  intentionally  and 
unintentionally,  depending  on  the  level 
of  sophistication  of  the  fuel  control 
system.  An  intentional  rich  exhaust 
mixture  is  known  as  fuel  "enrichment." 
There  are  different  types  of  enrichment. 
For  example,  there  is  "commanded" 
enrichment,  which  is  used  to  provide 
extra  power  when  the  engine  is  under 
a  load  (e.g.,  accelerations),  as  well  as  a 
means  to  cool  the  catalyst.  Also,  there 
is  enrichment  which  results  from  the 
normal  fluctuations  in  A/F  that  occur 
during  typical  "closed-loop"  FTP 
operating  conditions.  The  amount  of 
enrichment  necessary  for  sulfur  removal 
is  a  function  of  several  factors:  the 
"magnitude"  of  the  enrichment  event, 
the  diu-ation  of  the  enrichment  event, 
and  the  frequency  of  which  the 
enrichment  event  occurs. 

While  the  amount  of  fuel  enrichment 
is  critical  in  the  removal  of  sulfur  from 
the  catalyst,  high  catalyst  temperature  is 
equally  as  important.  In  order  to  meet 
strict  Tier  2  standards,  manufacturers 


are  going  to  have  to  balance  tight  A/F 
control  with  improved  catcilyst 
performance,  with  an  eye  towards  better 
catalyst  thermal  management.  Many 
manufacturers  are  going  to  have  to 
depend  more  on  the  precious  metal 
palladium  for  oxidation  of  NMOG  and 
CO  emissions,  as  well  as  the  reduction 
of  NOx,  because  palladium  is  more 
tolerant  to  high  temperatures.  Since  the 
vast  majority  of  emissions  still  occur 
immediately  following  a  cold  start  when 
the  catalyst  is  still  cool,  further 
reductions  to  cold  start  emissions  can  be 
achieved  by  locating  the  catalysts  very 
close  to  the  engine.  The  closer 
proximity  to  the  engine  helps  to  activate 
the  catalyst  sooner  by  taking  advantage 
of  the  additional  heat  supplied  to  the 
catalyst  by  the  exhaust  manifolds. 
Palladium  is  very  sensitive  to  sulfur 
and,  consequentially,  catalyst  systems 
that  rely  heavily  on  this  metal  tend  to 
be  more  sensitive  to  sulfur  and  less 
reversible.  The  precious  metal  platinum, 
although  usually  a  little  more  effective 
at  oxidizing  NMOG  and  CO  and  slightly 
less  sensitive  to  sulfur  than  palladium, 
is  too  sensitive  to  high  temperatvue  to 
survive  the  close  proximity  to  the 
engine  and  is  not  anticipated  to  be  used 
for  close-coupled  applications. 

As  discussed  above,  manufacturers 
will  need  to  make  modifications  to  their 
emission  system  calibrations  by 
optimizing  fuel  control,  spark  timing, 
EGR  and  other  parameters  in 
conjunction  with  improvements  to 
catalyst  systems,  in  order  to  meet  Tier 
2  emission  standards.  This  combination 
of  emission  control  strategies  can  result 
in  significant  trade-offs  between  NMOG 
and  NOx  control.  There  can  be 
considerable  uncertainty  associated 
with  balancing  these  trade-offs  at  very 
low  emissions  levels  if  the  vehicle  is 
periodically  operated  on  high  sulfur 
fuels. 

Oxu"  federal  supplemental  federal  test 
procedure  (SFTP)  standards,  as  well  as 
California's  SFTP  standards,  both  of 
which  take  effect  in  the  2001  model 
year,  can  further  exacerbate  this 
problem.  The  SFTP  standards  are 
intended  to  better  address  and  control 
emissions  under  driving  conditions  not 
captured  when  compliance  with  oiu- 
FTP-based  exhaust  emissions  standards 
is  demonstrated,  such  as  operation  with 
the  air  conditioning  turned  on  or 
driving  at  very  high  rates  of  acceleration 
and  vehicle  speeds  (hereafter  referred  to 
simply  as  aggressive  driving).  This  is  an 
important  factor  in  assessing  sulfur 
irreversibility,  because  Tier  2  vehicles 
will  have  to  meet  more  stringent 
exhaust  emission  standards  and  will 
have  to  meet  these  standards  over  the 
wider  variety  of  operating  conditions 
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included  in  the  SFTP  provisions.  Hence, 
they  will  have  to  be  designed  to  meet 
the  emission  standards  under  all  such 
operating  conditions;  these  design 
changes  may  influence  how  irreversible 
the  sulhir  effect  will  be,  as  explained 
below. 

Since  wide  variations  in  the  A/F  ratio 
help  to  remove  sulftu-  from  the  catalytic 
siuface,  there  is  concern  that  vehicles 
which  meet  the  SFTP  standards,  when 
driven  aggressively,  will  experience 
insufficient  enrichment  to  purge  sulfur 
from  the  catalyst.  Currently,  when 
driven  aggressively,  the  A/F  ratio  for 
most  vehicles  (those  not  certified  to 
SFTP  standards)  is  quite  variable. 
Meeting  the  SFTP  standards  will  ensure 
that  manufactiuers  carefully  control  the 
A/F  ratio  over  essentially  all  in-use 
driving  conditions.  This  absence  of 
widely  varying  A/F  could  therefore 
inhibit  the  removal  of  sulfur  from  the 
catalyst  once  operation  on  high  sulfur 
fuel  ceased. 

In  order  to  quantify  how  irreversible 
the  sulfur  effect  would  be  when 
catalysts  exposed  to  high  sulfur  fuel  are 
then  exposed  to  lower  sulfur  fuel, 
several  test  programs  were  developed  by 
EPA  and  industry.  The  vehicles  in  these 
test  programs  consisted  of  LDVs  and 
LDTs  that  met  either  EPA  Tier  1  or 
California  LEV  and  ULEV  emission 
standards.  All  of  the  vehicles  were  first 
tested  at  a  low  sulfur  level  (e.g.,  30  or 
40  ppm)  to  establish  a  baseline.  The 
vehicles  were  then  re-tested  with  high 
sulfur  fuel  (e.g.,  350  to  540  ppm).  After 
emission  results  had  stabilized,  the 
vehicles  were  again  re-tested  with  low 
sulfur  fuel.  Prior  to  each  of  the  second 
series  of  low  sulfur  tests,  the  vehicles 
were  operated  over  a  short  driving  cycle 
to  help  purge  (i.e.,  remove)  sulfur  from 
the  catalyst.  Two  different  cycles  were 
used  to  purge  sulfur,  representing 
different  types  of  driving:  moderate 
urban  conditions  and  aggressive 
conditions.  The  FTP  cycle,  which 
represents  moderate  urban  driving,  and 
the  REP05  ^^  cycle,  which  represents 
very  aggressive  driving  (e.g.,  hard 
accelerations,  high  speed  cruises),  were 
the  two  cycles  used. 

The  vehicles  tested  exhibited  a  wide 
range  of  irreversibility,  for  reasons  that 
are  not  fully  understood.  The  data 
published  in  the  NPRM,  showed  that 


*»The  FTP  (Federal  Test  Procedure)  is  the  basic 
driving  cycle  used  for  federal  emissions  testing:  the 
LA4  cycle  is  a  component  of  the  FTP.  The  REP05 
cycle  developed  by  EPA  is  representative  of  all 
driving  that  occurs  outside  the  LA4  or  FTP  cycle. 
All  but  one  of  the  aggressive  accelerations  found  in 
the  US06  cycle  were  taken  from  the  REP05.  While 
each  segment  of  the  US06  cycle  was  taken  from 
actual  in-use  driving,  the  timing  and  combination 
of  these  segments  is  not  representative  of  in-use 
driving  in  the  way  REP05  is  repi«sentative. 


the  effect  of  operation  on  high  sulfur 
fuel  was  irreversible  on  one  or  more 
pollutants  after  operation  on  low  sulfiu' 
fuel.  NOx  emissions  were  1 5  percent 
irreversible.  None  of  the  vehicles  were 
designed  or  modified  to  meet  either  the 
California  or  federal  SFTP  emissions 
standards.  The  only  data  used  in  an 
attempt  to  quantify  the  effect  of 
aggressive  operation  on  sulfur 
reversibility  was  from  a  catalyst 
manufacturer  that  performed  some 
vehicle  testing  with  catalysts  which 
were  bench  aged  with  low  cmd  high 
sulfm  fuel  that  appeared  to  closely 
approximate  the  impact  aggressive 
operation  would  have  on  sulfiu 
irreversibility.  It  was  this  data  on  which 
we  based  our  projection  of  sulfur 
irreversibility  for  Tier  2  vehicles  at  50 
percent  for  NMHC  and  NOx  emissions. 
Subsequent  comments  on  the  validity  of 
these  estimates  after  the  publishing  of 
the  NPRM  prompted  several  additional 
test  programs  on  sulfiu-  irreversibility. 

The  sulfiu  irreversibility  test 
programs  that  followed  the  NPRM 
focused  on  vehicles  that  had  emission 
levels  that  met  or  were  close  to  Tier  2 
emission  standards  and  also  met  the 
US06  or  aggressive  driving  portion  of 
the  SFTP  emission  standards.  Although 
numerous  vehicles  were  tested,  only 
four  met  both  of  the  above  criteria.  (We 
had  tried  to  supplement  the  data  base, 
but  we  were  only  able  to  add  a  limited 
number  of  vehicles.)  We  also  decided  to 
quantify  irreversibility  for  NMHC  and 
NOx  emissions  together  instead  of 
independently,  because  per  our 
discussion  above,  sensitivity  and 
irreversibility  of  either  pollutant 
appears  to  be  very  dependent  on  the 
particular  strategy  chosen  to  reduce 
these  emissions  (particularfy  engine 
calibration  and  catalyst  loading  of 
precious  metals  and  oxygen  storage). 
The  new  data  exhibited  a  range  of 
variability  among  vehicles  and 
pollutants,  similar  to  the  data  presented 
in  the  NPRM.  The  most  important 
distinction  between  the  new  FRM  data 
and  the  old  NPRM  data  was  that  the 
new  data  showed  that,  on  average, 
NMHC+NOx  emissions  in  three  out  of 
four  vehicles  were  not  fully  reversible 
after  aggressive  driving.  Based  on  this 
data,  we  project  that  NMHC+NOx 
emissions  will  be  20  to  65  percent 
irreversible  for  Tier  2  vehicles  imder 
typical  in-use  driving,  including 
aggressive  driving. 

As  discussed  above,  the  combination 
of  calibration  changes  and  emission 
system  hardware  modifications  needed 
to  meet  our  stringent  Tier  2  emissions 
standards,  can  result  in  significant 
trade-offs  between  NMHC/NMOG  and 
NOx  control.  There  can  be  considerable 


uncertainty  associated  with  balancing 
these  trade-offs  at  very  low  emissions 
levels  if  the  vehicle  is  periodically 
operated  on  high  sulfur  fuels,  making 
the  ability  to  remove  sulfur  from  the 
catalyst  highly  uncertain.  For  example, 
a  given  catalyst  today  may  be  fully 
reversible  for  one  pollutant  and  only 
partially  reversible  for  another. 
However,  because  of  the  trade-off  in 
NMOG  and  NOx  performance,  the 
modifications  necessary  to  get  that 
vehicle  to  meet  both  emission  standards 
may  result  in  the  opposite  effect  for 
reversibility;  i.e.,  full  reversibility  for 
NMOG  and  partial  reversibility  for  NOx. 
There  is  no  technical  certainty  that  both 
the  NMOG  and  NOx  emission  standards 
can  be  met  without  compromising 
reversibility  performance.  Therefore,  we 
continue  to  believe  that  sulfur's  negative 
impact  on  Tier  2  catalysts  is  a 
substantial  concern. 

The  preceding  discussion  focused  on 
the  irreversibility  of  the  sulfiu  impact 
on  emissions  frtDm  current  gasoline 
engine  technologies.  There  are  new 
technologies  under  development,  which 
could  be  sold  in  the  U.S.  in  the  middle 
of  the  next  decade  (the  same  time  that 
Tier  2  vehicles  are  being  introduced), 
which  also  appear  to  be  very  sensitive 
to  sulfur  and  largely  unable  to  reverse 
this  sulfiu  impact.  One  of  these 
technologies  is  the  direct  injection 
gasoline  (GDI)  engine.  These  engines 
utilize  much  more  air  than  is  needed  to 
biuTi  the  fyel,  unlike  conventional 
gasoline  engines  that  operate  under 
conditions  where  only  just  enough  air  to 
completely  bum  the  ftjel  is  introduced 
into  the  engine.  This  GDI  technology 
allows  these  engines  to  be  up  to  25% 
more  fuel  efficient  than  current  gasoline 
engines  and  to  emit  up  to  20%  less 
carbon  dioxide.  GDI  engines  are 
currently  being  introduced  in  both 
Japan  and  Eiu-ope  (which  have  or  will 
soon  require  low  sulfur  gasolines). 
Because  of  the  significant  operating 
differences  wit^  GDI  engines,  these 
vehicles  will  likely  require  emission 
control  technology  substantially 
different  from  that  used  on  conventional 
gasoline  engines.  For  example,  a  GDI 
engine  may  require  a  NOx  adsorber  to 
meet  the  proposed  Tier  2  NOx  standard. 
High  fuel  sulfur  levels  quickly  and 
permanently  degrade  the  performance  of 
these  NOx  adsorbers.  Thus,  to  enable 
the  sale  of  advanced,  high  efficiency 
GDI  engines  in  the  U.S.  imder  the  Tier 
2  standards,  it  appears  that  low  sulfur 
gasoUne  would  have  to  be  available 
nationwide  by  the  time  this  technology 
becomes  available. 

The  fuel  cell  is  another  promising 
propulsion  system  that  is  being 
developed  for  possible  introduction  to 
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consumers  e  irly  in  the  next  century. 
Fuel  cells  ar<  i  being  designed  to  operate 
on  a  variety  of  fuels,  including  gasoline 
and  diesel  fuel.  The  basic  fuel  cell 
technology  ii  i  highly  sensitive  to  sulfur. 
Almost  any  level  of  sulfur  in  the  fuel 
will  disable  jhe  fuel  cell.  One  possible 
solution  is  tq  install  a  technology  that 
essentially  filters  out  the  sulfur  before  it 
enters  the  futel  cell.  However,  such 
sulfur  "guards"  are  costly  and  could  not 
practically  be  used  like  a  disposable 
filter  (requiring  the  vehicle  owner  to 
change  the  si  ilfur  guard  frequently, 
much  like  cl  anging  an  oil  filter)  in 
situations  wl  lere  constant  exposure  to 
high  sulfur  lovels  occurs.  (Even 
exposure  to  lelatively  low  sulfur  levels 
will  likely  re  quire  periodic  replacement 
of  the  sulfur  ^ard  to  ensure  adequate 
protection  fo  r  the  fuel  cell.)  Therefore, 
the  amount  qf  sulfur  in  the  fuel  must  be 
limited  to  th*t  which  can  be  removed  by 
one  or  at  moi  it  two  sulfur  guards  over 
the  life  of  th(  >  vehicle.  Thus,  in  order  for 
fuel  cells  op(  irating  on  gasoline  to  be 
feasible  in  tie  U.S.,  low  sulfur  fuels 
would  have  i  o  be  available  nationwide 
by  the  time  t  lis  technology  becomes 
available. 

d.  Sulfur  Hail  Negative  Impacts  on  OBD 
Systems 

As  discuss  ed  in  more  detail  in  the 
RIA,  EPA  be  ieves  that  sulfur  in  gasoline 
can  adversel  /  impact  the  onboard 
diagnostic  (C  iBD)  systems  of  current 
vehicles  as  v  ell  as  vehicles  meeting  the 
Tier  2  standi  rds.  This  is  an  important 
factor  suppo  ling  the  need  for  a  national 
sulfur  control  program.  EPA's  onboard 
diagnostics  (DBD)  regulations  require 
that  all  vehidles  be  equipped  with  a 
system  that  iionitors,  among  other 
things,  the  p  jrformance  of  the  catalyst 
and  warns  tt  e  owner  if  the  catalyst  is 
not  function  ng  properly.  The  OBD 
catalyst  mon  itor  is  designed  to  identify 
those  catalys  ts  with  pollutant 
conversion  Efficiencies  that  have  been 
reduced  to  tie  extent  that  tailpipe 
emissions  w  )uld  exceed  a  specified 
multiple  of  t  le  applicable  hydrocarbon 
emissions  st  mdard.  For  California  LEV 
and  federal  IJLEV  vehicles,  that 
multiple  is  1.75  times  the  applicable 
hydrocarbon  emissions  standard;  for 
federal  Tier  I  vehicles,  that  multiple  is 
1.5  times  th(  applicable  hydrocarbon 
standard  ad(  ed  to  the  4,000  mile 
emission  level. 

We  want  t  a  ensure  that  OBD  systems 
operate  corrsctly,  and  thus  the 
possibility  that  gasoline  sulfur  may 
interfere  with  these  systems  was  another 
consideratio  a  when  evaluating  the  need 
for  a  national  sulfur  program.  Our 
evaluation  olf  sulfur's  effect  on  OBD 
systems  waaj  summarized  in  a  staff 


paper  in  1997.50  vVe  concluded  that 
sulfur  can  affect  the  decisions  made  by 
the  OBD  systems.  Sulfur  appears  to 
affect  the  oxygen  sensor  downstream  of 
the  catalyst,  which  is  used  in  the  OBD 
systems,  and  it  is  not  clear  that  the 
conditions  that  seem  to  reverse  sulfur's 
effect  on  the  catalyst  will  also  reverse 
any  sulfur  impact  on  the  downstream 
oxygen  sensors.  Indirectly,  sulfur 
impacts  OBD  systems  because  it  can 
impair  a  catalyst  that  would  otherwise 
be  operating  satisfactorily,  thereby 
triggering  the  OBD  warning  lights. 
While  this  would  indicate  a  properly 
operating  OBD  system,  auto 
manufacturers  have  expressed  the 
concern  that  consumers  using  high 
sulfur  fuel  may  experience  OBD 
warnings  much  more  frequently  than 
they  would  if  operating  on  low  sulfur 
gasoline,  and  that  this  could  lead  to  a 
loss  of  consumer  confidence  in  or 
support  for  OBD  systems.  Consumers 
may  then  ignore  the  OBD  warning 
system  and  drive  a  potentially  high 
emitting  vehicle  (which  may  have 
nothing  to  do  with  exposiu«  to  sulfur), 
contributing  even  more  to  air  quality 
problems.  Another  possible  scenario  is 
that  the  OBD  system  may  be  impaired 
by  sulfur  in  such  a  way  that  it  does  not 
register  an  improperly  functioning 
catalyst,  even  if  the  catalyst  is  impaired 
for  reasons  unrelated  to  exposure  to 
sulfur.  This  would  defeat  the  purpose  of 
OBD  systems. 

The  reduction  of  sulfur  levels  for 
gasoline  should  resolve  any  concerns 
over  the  ability  of  the  OBD  system  to 
make  proper  decisions.  The  use  of  low 
sulfur  fuel  should  ensure  that  the  OBD 
warning  light  goes  on  when  it  is 
supposed  to  and  is  not  influenced  by 
sulfiir  contamination  of  the  catalyst 
and/or  OBD  system. 

B.  Our  Program  for  Vehicles 

The  program  we  are  establishing 
today  for  cars,  light  trucks,  and  large 
passenger  vehicles  will  achieve  the 
same  large  NOx  reductions  that  we 
projected  for  the  proposed  program.  The 
program  is  very  similar  to  our  proposed 
program  in  all  major  respects.  We  have 
been  able  to  retain  the  general  structvire, 
stringency,  and  emissions  benefits  of  the 
proposal  in  this  final  rule.  Where  we 
have  made  adjustments  to  the  proposed 
program,  we  have  done  so  in  ways  that 
improve  the  implementation  of  the 
program  without  changing  the  overall 
environmental  benefits  that  the  program 
will  achieve.  And  by  creating  a  new 


"U.S.  EPA,  "OBD  ft  Sulfur  Status  Report: 
Sulfur's  Effect  on  the  OBD  Catalyst  Monitor  on  Low 
Emission  Vehicles,"  March  1997,  updated 
September  1997. 


category  of  vehicles  subject  to  the  Tier    . 
2  standards,  medium-duty  passenger 
vehicles,  the  final  rule  will  ensure  that 
all  passenger  vehicles  expected  to  be  on 
the  road  in  the  foreseeable  futiue  will  be 
very  clean. 

We  have  seriously  considered  the 
input  of  all  stakeholders  in  developing 
our  final  rule  and  believe  the  program 
finalized  below  balances  the  concerns  of 
all  stakeholders  while  achieving  the 
needed  air  quality  benefits.  In  general, 
the  adjustments  we  have  made  are 
aimed  at  improving  the  implementation 
efficiency  of  the  program  by  better 
aligning  the  federal  Tier  2  program  with 
the  NLEV  program  and  with  California's 
program  especially  during  the  interim 
program.  ^^  Extensive  comments  from 
manufacturers  led  us  to  conclude  that 
better  harmony  between  the  two 
programs  would  reduce  the  engineering, 
testing  and  certification  workload 
related  to  our  interim  program.  Where 
we  could  make  changes  to  increase  the 
overlap  of  the  two  programs  while 
maintaining  the  NOx  reductions  of  the 
proposal,  we  have  done  so.  These 
changes  are  discussed  in  detail  in  this 
section  FV.B,  and  in  sections  V.A.  and 
V.B. 

Our  final  rule  also  includes 
provisions  to  regulate  complete  heavy- 
duty  passenger  vehicles  (primarily 
SUVs  and  passenger  vans)  of  less  than 
10,000  pounds  GVWR  within  the  Tier  2 
program.  Standards  for  these  vehicles 
were  not  included  in  the  Tier  2  NPRM, 
but  were  proposed  in  a  subsequent 
NPRM  on  October  29,  1999  (64  FR 
58472).  The  final  provisions  for  these 
vehicles  are  addressed  in  section 
fV.B,4.g.  These  heavier  vehicles  have 
been  recategorized  as  medium  duty 
passenger  vehicles  (MDPVs).  They  are 
included  in  the  Tier  2  program  starting 
with  model  year  2004  and  will  be 
treated  similarly  to  HLDTs,  imless 
otherwise  noted. 

The  next  sections  of  the  preamble 
describe  our  final  program  in  detail  and 
include  changes  and  adjustments  from 
the  NPRM  that  we  believe  address  many 
concerns  raised  by  the  Alliance  and 
others.  While  these  changes  ease  the 
burden  on  manufacturers,  they  have 
little  or  no  impact  on  the  air  quality 
benefits  of  the  Tier  2  program. 


^'  In  this  section  and  also  in  section  V,  we  make 
various  references  to  the  Tier  2  program,  the  interim 
program  (or  standards)  and  the  final  Tier  2 
standards.  The  Tier  2  program  includes  the  interim 
program  (or  standards)  and  the  final  Tier  2 
standards.  Some  discussion  is  applicable  to  the 
entire  Tier  2  program,  some  to  the  interim  program 
(or  standards)  only  and  some  is  only  applicable  to 
the  final  Tier  2  standards.  As  the  program  is 
complex,  we  advise  you  to  read  carefully  to  discern 
the  applicability  of  the  text  to  the  proper  model 
years  and  categories  of  vehicles. 
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In  a  number  of  places  in  the  following 
text,  we  mention  that  changes  are  being 
made  "in  response  to  comments".  For  a 
full  siunmary  of  the  comments  and  for 
our  responses  to  those  comments,  we 
refer  you  to  the  Response  to  Conunents 
document  contained  in  the  docket  for 
this  rulemaking  or  available  from  the 
Office  of  Mobile  Sources  web  site  (see 
web  address  at  the  beginning  of  this 
document)'. 

1 .  Overview  of  the  Vehicle  Program 

The  vehicle-related  part  of  today's 
final  rule  covers  a  wide  range  of 
standards,  concepts,  and  provisions  that 
affect  how  vehicle  manufactiu-ers  will 
develop,  certify,  produce,  and  market 
Tier  2  vehicles.  This  Overview 
subsection  provides  readers  with  a 
broad  summary  of  the  major  vehicle- 
related  aspects  of  the  rule.  Readers  for 
whom  this  Overview  is  sufficient  may 
want  to  move  on  to  the  discussion  of  the 
key  gasoline  sulfur  control  provisions 
(Section  IV.C).  Readers  wishing  a  more 
detailed  understanding  of  the  vehicle 
provisions  can  continue  beyond  the 
Overview  to  deeper  discussions  of  key 
issues  and  provisions  (Sections  IV.B.-2, 
3,  and  4)  as  well  as  discussions  of 
additional  provisions  (Section  V.A.). 
Readers  should  refer  to  the  regulatory 
language  found  at  the  end  of  this 
preamble  for  a  complete  compilation  of 
the  requirements. 

To  understand  how  the  program  will 
work,  it  is  useful  to  review  EPA's 
classification  system  for  light-duty 
vehicles  and  trucks.  The  light-duty 
category  of  motor  vehicles  includes  all 
vehicles  and  trucks  at  or  below  8500 
pounds  gross  vehicle  weight  rating,  or 
GVWR  (i.e.,  vehicle  weight  plus  rated 
cargo  capacity).  Table  IV.B.-l  shows  the 
various  light-duty  categories  and  also 
shows  our  new  mediimi-duty  passenger 
vehicle  (MDPV)  category,  discussed  in 
section  IV.B.4.g..  In  the  discussion 
below,  we  make  frequent  reference  to 
two  separate  groups  of  light  vehicles:  (1) 
LDV/LLDTs,  which  include  all  LDVs 
and  all  LDTls  and  LDT2s;  and  (2) 
HLDTs,  which  include  LDT3s  and 
LDT4s.  We  also  make  mention  of 
MDPVs  although  the  details  of  our 
program  for  those  vehicles  are  deferred 
to  fV.B.4.g.  at  the  end  of  section  IV.B. 


Table  IV.B.— 1  Light-Duty  Vehicles 
AND  Trucks  and  Medium-Duty 
Passenger  Vehicles;  Category 
Characteristics 


Characteristics 

ldv 

A  passenger  car  or  pas- 

senger car  derivative 

seating  12  passengers 

or  less. 

Light  LDT  (LLDT) 

Any  LDT  rated  at  up 

through  6,000  lbs 

GVWR.  Includes  LDT1 

■ 

and  LDT2. 

Heavy  LDT 

Any  LDT  rated  at  greater 

(HLDT). 

than  6,000  lbs  GVWR 

Includes  LDT3  and 

LDT4S 

MDPV  

A  heavy-duty  passenger 

vehicle  rated  at  less 

than  10,000  lbs  GVWR. 

(The  Inclusion  of 

" 

MDPVs  is  discussed 

primarily  in  Section 

IV.B.4.g.) 

a.  Introduction 

Today's  final  rule  incorporates 
concepts  from  the  federal  NLEV 
program  which  began  phase-in  in  the 
1999  model  year  for  LDV/LLDTs."  The 
program  in  today's  rule  takes  the 
corporate  averaging  concept  and  other 
provisions  from  NLEV  but  changes  the 
focus  from  NMOG  to  NOx  and  applies 
them  to  all  LDVs  and  LDTs.  The  final 
rule  is  compatible  with  the  California 
LEV  II  (CalLEV  II)  program  scheduled  to 
take  effect  in  2004.  The  emission 
standard  "bins"  used  for  this  average 
calculation  are  different  in  several 
respects  from  those  of  the  CalLEV  II 
program,  yet  still  allow  harmonization 
of  federal  and  California  vehicle 
technology. 

The  Tier  2  corporate  average  NOx 
level  to  be  met  through  these 
requirements  ultimately  applies  to  all  of 
a  manufacturer's  LDVs  and  LDTs 
(subject  to  two  different  phase-in 
schedules)  regardless  of  the  fuel  used. 
-Meanwhile,  until  the  final  Tier  2 
standards  are  completely  phased  in, 
separate  interim  standards  apply  to 
LDV/LLDTs  and  HLDTs. 

As  proposed  in  the  NPRM  and 
finalized  in  today's-document,  the  Tier 
2  program  will  take  effect  in  2004,  with 
full  phase  in  occurring  by  2007  for  LDV/ 
LLDTs  and  2009  for  HLDTs.  During  the 
phase-in  years  of  2004-2008,  vehicles 
not  certified  to  Tier  2  requirements  will 
meet  interim  requirements  also  using  a 
bins  system,  but  with  less  stringent 
corporate  average  NOx  standards. 


In  the  discussions  below,  we  set  forth 
different  Tier  2  phase-in  schedules  for 
the  two  different  groups  of  vehicles 
(LDV/LLDTs  and  HLDTs)  as  well  as  two 
different  interim  fleet  average  NOx 
standards  for  2004  and  later  model  year 
vehicles  awaiting  phase-in  to  the  Tier  2 
standards. 

In  the  NPRM,  we  set  forth  separate 
tables  of  full  life  standard  bins  for  the 
interim  programs  and  the  final  Tier  2 
program,  but  we  proposed  that 
manufacturers  could  use  all  bins  for 
interim  or  Tier  2  vehicles  during  the 
phase-in  years. ^'  We  also  proposed 
similar  sets  of  tables  for  intermediate 
life  standards.  In  this  final  rule,  for 
simplicity  and  to  accommodate 
additional  bins,  including  some 
suggested  by  the  Alliance,  we  have 
combined  all  of  the  full  life  bins  into 
one  table  and  all  of  the  intermediate  life 
bins  into  one  table.  The  bins  system  and 
the  choice  of  the  individual  bins  is 
discussed  in  detail  below. 

References  to  California  LEV  II  Program 

Throughout  this  preamble,  we  make 
reference  to  California's  LEV  II  program 
and  its  requirements.  The  LEV  II 
program  was  approved  by  the  California 
ARB  at  a  hearing  of  November  5,  1998. 
Numerous  draft  documents  were 
prepared  by  ARB  staff  in  advance  of  that 
hearing  and  made  availabts  to  the 
public.  Those  documents  werf 
referenced  in  our  NPRM  and  included 
in  the  docket.  Some  of  those  documents 
were  modified  as  a  result  of  changes  to 
the  proposed  program  made  at  the 
hearing  and  due  to  comments  received 
after  the  hearing.  ARB  prepared  final 
documents  without  significant  change. 
The  final  program  was  approved  by 
California's  Office  of  Administrative 
Law  on  October  28,  1999  and  filed  with 
the  Secretary  of  State  to  become 
effective  on  November  27,  1999. 

We  have  placed  copies  of  the  latest 
available  documents,  some  of  which  we 
used  in  the  preparation  of  this  final  rule, 
in  the  docket.  You  may  also  obtain  these 
documents  and  other  information  about 
California's  LEV  II  program  from  ARB's 
web  site:  (www.arb.ca.gov/regact/levii/ 
levii.htm). 

In  the  regulatory  text  that  follows  this 
preamble,  we  incorporate  by  reference  a 
number  of  documents  related  to  LEVII 
and  California  test  procedures  under 


^2  The  NLEV  program  is  a  voluntary  program, 
adopted  by  all  major  LDV  and  LDT  manufacturers. 
It  applies  only  to  LDVs.  LDTls  and  LDT2s.  It  does 
not  apply  to  HLDTs. 


"  Throughout  this  text,  the  term  "full  life"  is 
used  in  reference  to  vehicle  standards  to  mean  "full 
useful  life"  which  is  currently  10  years/100,000 
miles  for  LDVs  and  LLDTs.  biit  1 1  years/120,000 
miles  for  HLDTs.  Similarly,  "intermediate  life" 
refers  to  intermediate  useful  life  standards  which 
apply  for  the  period  of  5  years/50,000  miles.  In  this 
rulemaking  we  are  retaining  the  current  full  u.sefiil 
life  period  for  interim  LDVs  and  LLDTs.  but  raising 
it  for  Tier  2  vehicles  to  10  vears/120.000  miles. 
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LEVn.  These 
the  docket  for 


docxunents  are  available  in 
today's  rulemaking. 


b.  Corporate ,  Average  NOx  Standard 

The  prograin  we  are  finalizing  today 
will  ultimate  y  require  each 
manufacture!  's  average  full  life  NOx 
emissions  ovi  (r  all  of  its  Tier  2  vehicles 
to  meet  a  NO  <  standard  of  0.07  g/mi 
each  model  year.  Manufacturers  will 
have  the  flexibility  to  certify  Tier  2 
vehicles  to  di  fferent  sets  of  exhaust 
standards  tha  t  we  refer  to  as  "bins,"  but 
will  have  to  c  hoose  the  bins  so  that  their 
corporate  sal(  (S  weighted  average  full 
life  NOx  lev^  for  their  Tier  2  vehicles 
is  no  more  than  the  0.07  g/mi.  (We 
discuss  the  b  ns  in  the  next  subsection.) 
A  corporat(  (  average  standard  enables 
the  program'!  air  quality  goals  to  be  met 
while  allowii  ig  manufacturers  the 

I  i  :ertify  some  models  above 
and  some  models  below  the  standard. 
Manufactiuei  s  can  apply  technology  to 

cles  in  a  more  cost- 
effective  man  ner  than  under  a  single  set 
of  standards  ihat  all  vehicles  have  to 
meet. 

Each  manufacturer  will  determine  its 
year-end  cor]  lorate  average  NOx  level  by 
computing  a  sales-weighted  average  of 
the  hxll  life  ^  Ox  standards  from  the 
various  bins  o  which  it  certified  any 
Tier  2  vehicli  (s.  The  manufacturer  will 
be  in  complii  nee  with  the  standard  if  its 
corporate  avf  rage  NOx  emissions  for  its 
Tier  2  vehicl(  is  meets  or  falls  below  0.07 
g/mi.  In  yean  i  when  a  manufacturer's 
corporate  average  is  below  0.07  g/mi,  it 
:redits.  It  can  trade  (sell) 
to  other  manufacturers  or 
use  them  in  ]  ears  when  its  average 
exceeds  the  s  tandard  (i.e.  when  the 


can  generate 
those  credits 


8 
7 
6 
5 
4 
3 
2 
1 


manufactiuer  nms  a  deficit).  The 
averaging  program  is  described  in  detail 
in  later  text. 

c.  Tier  2  Exhaust  Emission  Standard 
"Bins" 

We  are  finalizing  a  Tier  2  bin 
structure  having  eight  emission 
standards  bins  (bins  1—8),  each  one  a  set 
of  standards  to  which  manufacturers 
can  certify  their  vehicles.  Table  IV.B.-2a 
shows  the  full  useful  life  standards  that 
will  apply  for  each  bin  in  our  final  Tier 
2  program,  i.e.  after  full  phase-in  occiu-s 
for  all  LDVs  and  LDTs.Two  additional 
bins,  bins  9  and  10,  will  be  available 
only  during  the  interim  program  and 
will  be  deleted  before  final  phase-in  of 
the  Tier  2  program.  Table  IV.B.-2b 
shows  all  the  bins  fi-om  Table  rV.B.-2a 
and  also  shows  extra  bins  and  higher 
available  standards  for  certain 
pollutants  that  are  available  prior  to  full 
Tier  2  phase-in.  An  eleventh  bin,  only 
for  MDPVs  is  discussed  in  section 
IV.B.4.g. 

Many  bins  have  the  same  values  as 
bins  in  the  California  LEV  II  program  as 
a  means  to  increase  the  economic 
efficiency  of  the  transition  to  as  well  as 
model  availability.  Further,  we  added 
bins  that  are  not  a  part  of  the  California 
program  to  modestly  increase  the 
flexibility  of  the  program  for 
manufactiu^rs  without  compromising 
air  quality  goals.  As  discussed  in 
Section  IV.B.4.  below,  we  believe  these 
extra  bins  will  help  provide  incentives 
for  manufacturers  to  produce  vehicles 
with  emissions  below  0.07  g/mi  NOx. 
The  two  highest  of  the  ten  bins  shown 
in  Table  IV.B.2b.  are  designed  to 
provide  flexibility  only  during  the 


phase-in  years  and  will  terminate  after 
the  standards  are  fully  phased  in, 
leaving  eight  bins  in  place  for  the 
duration  of  the  Tier  2  program. 

The  NPRM  full  life  standards 
contained  seven  Tier  2  bins  as  well  as 
two  separate  tables  of  bins  for  interim 
vehicles.  We  proposed  that 
manufacturers  would  be  able  to  use  all 
the  bins  during  the  phase  in  years 
regardless  of  whether  they  were 
certifying  Tier  2  vehicles  or  interim 
vehicles. 

The  program  we  are  finalizing  today: 

•  Combines  the  bins  from  the  NPRM; 

•  Omits  two  bins  that  were  included 
in  the  NPRM  for  harmony  with 
Cahfomia  but  which  are  unlikely  to  be 
used;  ^*; 

•  Adds  2  bins  to  increase  compliance 
flexibility  without  reducing 
environmental  benefits; 

•  Adds  a  temporary  bin  only  for 
MDPVs  that  expires  after  2008.  This  bin 
is  in  addition  to  the  10  bins  shown  in 
tables  of  bins  in  this  preamble; 

•  Establishes  a  PM  value  for  the 
highest  bin  available  diu-ing  the  interim 
program  (bin  10)  that  is  more  stringent 
than  the  corresponding  standard  in  the 
NLEV  program; 

•  Provides  temporary  higher  NMOG 
standards  that  expire  after  2006  for 
certain  interim  LDT2s  and  LDT4s 
produced  by  qualifying  manufactm^ers. 

Tables  IV.B.-2a  and  2b  show  the  bins 
for  full  life  standards.  Table  IV.B.-2b  is 
repeated  later  in  the  text  where 
intermediate  life  standards  are  also 
shown.  These  tables  omit  the  temporary 
bin  for  MDPVs.  This  bin  is  usable  only 
by  MDPVs  and  is  addressed  separately 
in  section  IV.B.4.g. 


Table  IV.B.-2a.— Final  Tier  2  Light-Duty  Full  Useful  Life  Exhaust  Emission  Standards 

[Grams  per  mile] 


Bin  No. 


NOx 


NMOG 


0.20 

0.125 

0.15 

0.090 

0.10 

0.090 

0.07 

0.090 

0.04 

0.070 

0.03 

0.055 

0.02 

0.010 

0.00 

0.000 

.CO 


HCHO 


4.2 

0.018 

4.2 

0.018 

4.2 

0.018 

4.2 

0.018 

2.1 

0.011 

2.1 

0.011 

2.1 

0.004 

0.0 

0.000 

PM 


0.02 
0.02 
0.01 
0.01 
0.01 
0.01 
0.01 
0.00 


"These  bins  i  re  unlikely  to  be  used  in  the 
Federal  prograir  because  they  contain  the  same 
NOx  standard  ai  the  Federal  bins,  but  contain  more 
stringent  NMOC  standards  than  the  Federal  bins. 
These  bins,  whif  h  provide  extra  opportunity  for  a 


manufacturer  to  gain  NMCXj  credits  in  California 
are  not  needed  or  useful  in  the  Federal  program 
where  there  is  no  NMCX3  corporate  average 
standard.  The  two  deleted  bins  are  bin  4  from  the 
proposed  Tier  2  bins  and  bin  3  from  the  proposed 


interim  bins  for  LDV/LLDTs.  Dropping  these  bins 
does  not  affect  harmonization  with  California 
standards  because  the  federal  program  includes 
bins  having  the  same  NOx  standard  with  higher 
NMOG  standards. 
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Table  IV.B.-2B.— Tier  2  Light-Duty  Full  Useful  Life  Exhaust  Emission  Standards— Including  Bins  Applicable 

During  Interim  Program  Only 

[Grams  per  mile] 


Bin  Na 


10 
9  .. 
8  .. 


NOx 


0.6 

0.3 

0.20 


NMOG 


0.156/0.230 
0.090/0.180 
0.125/0.156 


CO 


4.2/6.4 

4.2  

4.2  


HCHO 


0.018/0.027 

0.018  

0.018  


PM 


0.08 
0.06 
0.02 


Notes: 

a  Bin  deleted  at  end  of  2006  model  year  (2008  for  HLDTs). 

"The  higher  of  the  two  temporary  NMOG,  CO  and  HCHO  values  apply  only  to  HLDTs. 

'^  An  additional  higher  temporary  bin  restricted  to  MDPVs  is  discussed  in  section  IV  B  4  g 

•^Optional  temporary  NMOG  standard  of  0.280  g/mi  applies  for  qualifying  LDT4s  and  MDPVs  only  see  text 

« Optional  temporary  NMOG  standard  of  0.130  g/mi  applies  for  qualifying  LDT2s  only  see  text 

•Higher  temporary  NMOG  value  of  0.156g/mi  deleted  at  end  of  2008  model  year 


Comments 


abed 

abc 

bf 


The  corporate  average  concept  using 
bins  will  provide  a  program  that  gets 
essentially  the  same  emission 
reductions  we  would  expect  from  a 
straight  0.07  g/mi  standard  for  all 
vehicles  because  all  NOx  emissions 
from  Tier  2  vehicles  in  bins  above  0.07 
g/mi  will  need  to  be  offset  by  NOx 
emissions  from  Tier  2  vehicles  in  bins 
below  0.07  g/mile.  This  focus  on  NOx 
allows  NMOG  55  emissions  to  "float"  in 
that  the  fleet  NMOG  emission  rate 
depends  on  the  mix  of  bins  used  to  meet 
the  NOx  standard.  However,  as  you  can 
see  by  examining  the  bins,  any 
combination  of  vehicles  meeting  the 
0.07  g/mi  average  NOx  standard  will 
have  average  NMOG  levels  below  0.09 
g/mi.  The  actual  value  will  vary  by 
manufacturer  depending  on  the  sales 
mix  of  the  vehicles  used  to  meet  the 


^5  In  the  NPRM,  we  proposed  that  hydrocarbon 
standards  would  be  measured  in  terms  of  "non- 
methane  organic  gases"  (NMOG)  regardless  of  fuel. 
For  reasons  explained  elsewhere  in  this  preamble 
we  will  permit  non-methane  hydrocarbons  (NMHC) 
as  an  option  in  the  final  rule  for  all  fuels  except 
alcohol  fuels  and  compressed  natural  gas  .  NMHC 
and  NMOG  are  very  similar  for  gasoline  and  diesel 
fuel  emissions. 


0.07  g/mi  average  NOx  standard.  In 
addition,  there  will  be  overall 
improvements  in  NMOG  since  Tier  2 
incorporates  HLDTs,  which  are  not 
covered  by  the  NLEV  program.  Tier  2 
also  imposes  tigbter  standards  on  LDT2s 
than  the  NLEV  progreim  by  making  them 
average  with  the  LDVs  and  LDTls. 
NLEV  has  separate,  higher  standards  for 
LDT2s.  We  did  not  adopt  any  bins  for 
LDVs  and  LDTs  with  standards  higher 
than  we  proposed. 

d.  Schedules  for  Implementation 

We  recognize  that  the  Tier  2  standards 
pose  greater  technological  challenges  for 
larger  light  duty  trucks  {  HLDTs)  than 
for  LDVs  and  smaller  trucks  (LDTls  and 
LDT2s).  We  believe  that  additional 
lead  time  is  appropriate  for  HLDTs. 
HLDTs  have  historically  been  subject  to 
less  stringent  vehicle-based  standards 
than  lighter  trucks  and  LDVs.  Also, 
HLDTs  were  not  subject  to  the  voluntary 
emission  reductions  implemented  for 
LDVs,  LDTls  and  LDT2s  in  the  NLEV 
program.  Consequently  we  are  finalizing 
as  proposed,  separate  phase-in  programs 
for  HLDTs  and  LDV/LLDTs  .  Our  phase- 


in  approach  will  provide  HLDTs  with 
extra  time  before  they  need  to  begin 
phase-in  to  the  final  Tier  2  standards 
and  will  also  provide  two  additional 
years  for  them  to  fully  comply.  Table 
IV.B-3  provides  a  graphical 
representation  of  how  the  phase-in  of 
the  Tier  2  program  will  work  for  all 
vehicles.  This  table  shows  several 
aspects  of  the  program: 

•  Phase-in  of  the  Tier  2  standards; 

•  Phase-in/phase-out  requirements  of 
the  interim  programs; 

•  Phase-in  requirements  of  new 
evaporative  standards; 

•  Years  that  can  be  included  in 
alternative  phase-in  schedules; 

•  Years  in  which  manufacturers  can 
bank  NOx  credits  through  "early 
banking"  and 

•  "Boundaries"  on  averaging  sets  in 
the  Tier  2  and  interim  programs. 

•  Averaging  provisions  for  MDPVs 
(see  section  IV.B.4.g.  for  discussion) 

We  discuss  each  of  these  topics  in 
detail  below  and  make  numerous 
references  to  Table  fV.B-3. 

HLUNGCOOE  6S60-SO-P 
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TIER 


Table  IV.B-3 
2  AND  INTERIM  NON-TIER  2  PHASE-IN  AND  EXHAUST  AVERAGING  SETS 

(Bold  lines  around  shaded  areas  indicate  averaging  sets) 


LDV/LLDT 
(INTERIM) 


LDV/LLDT 
(TIER  2 
+eva|)) 


HLl 
(INTIERIM) 


MDIVs 
(INTERIM) 


MDpVs 
(TIEk  2  + 
evapi 


NOTES 

a.  0.6  NOx  cap  applies  to  balance  of  LDT3s/LDT4s,  respectively,  during  the  2004-2006  phase-in  years 

b.  Ah  ;mative  phase-in  provisions  permit  manufacturers  to  deviate  from  the  25/50/75%  2004-2006  and  50%  2008 
phase-ill  requirements  and  provide  credit  for  phasing  in  some  vehicles  during  one  or  more  of  these  model  years. 

c.  Re<  uired  only  for  manufacturers  electing  to  use  optional  NMOG  values  for  LDT2s  or  LDT4s  and  MDPV 
flexibil  ties  during  the  applicable  interim  program  and  for  vehicles  whose  model  year  commences  on  or  after  the 
fourth  i  nniversary  date  of  the  signature  of  this  rule.  See  discussion  in  preamble  text. 

d.  HL  )Ts  and  MDPVs  must  be  averaged  together. 

e.  Die  ieis  may  be  engine-certified  through  the  2007  model  year.  See  discussion  in  preamble  text. 


65*)-50-C 


Uld 


BILUNG  CODE 

As  described 
to  Comments 
proposal  wo 
implementati  on 
until  2011 
Alliance's  tiiie 
believe  the  sHorter 
proposed  is 
reason  to 
Tier  2  standards 
commenters 
environmental 


I  deli  ly 


in  detail  in  the  Response 
document,  the  Alliance 
have  delayed  final 
of  Tier  2  standards 
are  not  adopting  the 
schedule,  because  we 
schedule  we 
feasible  and  that  there  is  no 
the  final  benefits  of  the 
In  fact,  numerous 


1  epresenting  state, 

and  health  groups  argued 


that  our  original  proposal  gave 
manufacturers  too  much  time  to  bring 
the  HLDTs  into  line  with  LDVs  and 
LLDTs.  We  believe  the  two  extra  years 
proposed  in  the  NPRM  remain 
appropriate.  HLDTs  will  face  greater 
challenges  than  LDVs/LLDTs  because 
their  emission  control  systems  will  need 
to  be  durable  under  potentially  heavier 
loads  and  tougher  operating  conditions 
than  LDV/LLDTs.  Their  sales  are  small 
relative  to  the  rest  of  the  light  duty  fleet 


(they  will  comprise  about  14%  of  the 
light  duty  fleet  in  2004),  and  they  will 
benefit  from  industry  experience  with 
the  lighter  vehicles.  In  addition,  HLDTs 
will  not  remain  at  high  Tier  1  levels 
until  they  phase-in  to  Tier  2.  Rather, 
they  will  have  to  meet  interim  standards 
that  impose  a  NOx  cap  of  0.60  g/mi  and 
phase-in  a  corporate  average  NOx 
standard  of  0.20  g/mi.  These  standards 
represent  a  significant  reduction  from 
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applicable  Tier  1  standards. ^e  Interim 
standards  are  discussed  in  detail  later  in 
this  preamble. 

i.  Implementation  Schedule  for  Tier  2 
LDVs  and  LLDTs 

We  are  finalizing  the  implementation 
schedule  for  the  Tier  2  standards  as 
proposed  in  the  NPRM.  Thus,  the 
standards  will  take  effect  begiiming 
with  the  2004  model  year  for  light  duty 
vehicles  and  trucks  at  or  below  6000 
pounds  GVWR  (LDV/LLDTs). 
Manufacturers  will  phase  their  vehicles 
into  the  Tier  2  standards  beginning  with 
25  percent  of  LDV/LLDT  sales  that  year, 
50  percent  in  2005.  75  percent  in  2006. 
and  100  percent  in  2007.  Manufacturers 
will  be  free  to  choose  which  vehicles  are 
phased-in  each  year.  However,  4n  each 
year  during  (and  after)  the  phase-in.  the 
manufacturer's  average  NOx  for  its  Tier 
2  vehicles  must  meet  the  0.07  g/mi 
corporate  average  standard.  This  phase- 
in  schedule,  which  is  consistent  with 
that  of  the  California  LEV  II  program, 
provides  between  four  and  seven  years 
of  leadtime  for  the  manufactm-ers  to 
bring  all  of  their  LDV/LLDT  production 
into  compliance.  These  vehicles 
constitute  about  86  percent  of  the  light 
duty  fleet. 

To  increase  manufactiu^r  flexibility 
and  provide  incentives  for  early 
introduction  of  Tier  2  vehicles,  we  are 
also  finalizing  provisions  from  the 
NPRM  that  permit  manufacturers  to  use 
alternative  phase-in  schedules  that  will 
still  require  100  percent  phase-in  by 

2007.  but  recognize  the  benefits  of  early 
introduction  of  Tier  2  vehicles,  and 
allow  manufactiuers  to  adjust  their 
phase-in  to  better  fit  their  own 
production  plans.  (See  section 
IV.B.4.b.ii.  below.) 

a.  Implementation  Schedule  for  Tier  2 
HWTs 

The  Tier  2  phase-in  schedule  for 
HLDTs  is  also  being  finalized  as 
proposed.  The  phase-in  for  final  Tier  2 
standards  for  HLDTs  will  start  later  and 
end  later  than  that  for  LDVs  and  LLDTs. 
Fifty  percent  of  each  manufactxirer's 
HLDTs  must  meet  Tier  2  standards  in 

2008,  and  100  percent  must  meet  Tier 
2  standards  in  2009.  As  with  the  LDV/ 
LLDTs.  the  Tier  2  HLDTs  must  meet  a 
corporate  average  NOx  standard  of  0.07 
g/mi.  This  delayed  phase-in  schedule: 

•  Provides  significant  interim 
emission  reductions  starting  in  2004 
(discussed  separately  below); 


•  Recognizes  the  relatively  high 
emission  standards  that  ciurently  apply 
to  HLDTs; 

•  Provides  manufacturers  with 
adequate  lead  time  before  they  must 
bring  HLDTs  into  compliance  with  final 
Tier  2  standards; 

•  Provides  manufacturers  the 
opportunity  to  apply  and  evaluate  Tier 
2  technology  on  LDV/LLDTs  before 
having  to  apply  it  to  HLDTs;  and 

•  Provides  manufacturers  the 
opportunity  to  apply  and  evaluate  Tier 
2  technology  on  HLDTs  on  a  relatively 
small  scale  to  meet  California  LEV  II 
requirements  before  having  to  apply  it 
to  HLDTs  nationwide.  . 

As  with  the  LDV/LLDTs  above,  to 
encourage  early  introduction  of  Tier  2 
HLDTs  and  to  provide  manufacturers 
with  greater  flexibility,  we  are  finalizing 
provisions  to  permit  manufacturers  to 
generate  early  Tier  2  NOx  credits  and  to 
use  alternative  phase-in  schedules  that 
still  resuh  in  100%  phase-in  by  2009. 
(See  sections  IV.B.4.d.iv.  and  rV.B.4.b.ii, 
respectively,  below.) 

e.  Interim  Standards 

The  interim  standards  discussed 
below  are  a  major  source  of  emission 
reductions  in  the  early  years  of  the 
vehicle  control  program.  The  NOx 
emission  standards  forLDT2s  and 
LDT4s,  which  comprise  about  40 
percent  of  the  fleet,  are  more  stringent 
than  the  corresponding  standards  in  the 
NLEV  and  CAL  LEV  I  programs.  These 
standards  also  are  important  because 
they  set  the  stage  for  a  smooth  transition 
to  the  final  Tier  2  standards. 

The  two  groups  of  vehicle  (LDV/ 
LLDTs  and  HLDTs)  will  be  approaching 
the  Tier  2  standards  fit)m  quite  different 
emission  "backgrounds".  LDV/LLDTs 
will  be  at  NLEV  levels,  which  require 
NOx  emissions  of  either  0.3  or  0.5g/mi 
on  average,  s'  while  HLDTs  will  be  at 
Tier  1  levels  facing  NOx  standards  of 
either  0.98  or  1.53  g/mi.  depending  on 
truck  size.  These  Tier  1  NOx  levels  for 
HLDTs  are  very  high  (by  a  factor  of  14- 
22)  relative  to  our  0.07  g/mi  Tier  2  NOx 
average.  To  address  the  disparity  in 
emission  "backgrounds",  while  gaining 
air  quality  benefits  from  vehicles  during 
the  phase-in  period,  we  proposed  and 
are  finalizing  separate  interim  average 
NOx  standards  for  the  two  vehicle 
groups  during  the  phase-in  period.  The 
provisions  described  below  will  apply 
in  2004  for  all  LDVs  and  LDTs  not 
certified  to  Tier  2  standards.  The 
relationship  of  the  interim  programs  to 


the  final  Tier  2  standards  is  shown  in 
Table  IV.B-3. 

Interim  vehicles  will  certify  to  the 
same  bins  as  Tier  2  vehicles.  As 
described  earlier  in  this  preamble,  we 
have  merged  the  tables  of  bins  from  the 
NPRM  for  simplicity  and  added  a  few 
bins.  Bins  9  and  10  were  drawn  from  the 
tables  of  interim  bins  in  the  NPRM,  and 
are  intended  only  for  use  during  the 
phase-in  years.  Therefore,  these  two 
bins  will  be  discontinued  after  2006 
(2008  for  HLDTs). 

i.  Interim  Exhaust  Emission  Standards 
for  LDV/LLDTs 

Beginning  with  the  2004  model  year, 
all  new  LDVs,  LDTls  and  LDT2s  not 
incorporated  under  the  Tier  2  phase-in 
will  be  subject  to  an  interim  corporate 
average  NOx  standard  of  0.30  g/mi.  This 
is  effectively  the  LEV  NOx  emission 
standard  for  LDVs  and  LDTls  under  the 
NLEV  program. 58  j^^^g  interim  program 
will  hold  LDVs  and  LLDTs  to  NLEV 
levels  if  they  are  not  yet  subject  to  Tier 
2  standards  during  the  phase-in.  By 
implementing  these  interim  standards 
for  LDVs  and  LLDTs  we  will  ensure  that 
the  accomplishments  of  the  NLEV 
«,  program  continue.  Additionally,  this 
program  will  bring  about  substantial 
and  important  NOx  emission  reductions 
from  LDT2s  in  the  early  years  of  the 
program.  LDT2s  will  be  held  to  a  0.3  g/ 
mi  NOx  average  in  contrast  to  a  0.5  g/ 
mi  average  in  the  NLEV  program. 

Because  the  Tier  2  standards  are 
phased-in  beginning  in  the  2004  model 
year,  the  interim  standards  for  LDVs  and 
LLDTs  apply  to  fewer  vehicles  each 
year,  i.e.,  they  are  "phase-out" 
standards.  Table  IV.B-2  shows  the 
maximum  percentage  of  LDVs  and 
LLDTs  subject  to  the  interim  standards 
each  year—  75%  in  2004.  50%  in  2005, 
25%  in  2006  and  0%  in  2007. 

As  mentioned  above,  the  interim 
program  for  LDV/LLDTs  is  designed  to 
hold  these  vehicles  to  the  NLEV  NOx 
level  for  LDVs  and  LDTls,  and  a  few  of 
our  bins  are  derived  from  the  NLEV 
program.  Our  proposal  to  bring  LDT2s 
into  line  with  the  LDVs  and  LDTls 
during  the  interim  program  by  requiring 
all  LDVs.  LDTls  and  LDT2s  to  meet  the 
same  average  NOx  standard  (0.30)  g/mi 
was  of  concern  to  industry  commenters. 
In  the  final  rule,  we  are  retaining  this 
requirement,  but  we  are  providing  an 
optional  NMOG  standard  of  0.130  for 
LDT2s  certified  to  bin  9  when  the 
manufacturers  of  those  LDT2s  elect  to 
bring  all  of  their  2004  model  year 


=•*  Under  Tier  1  standards,  LX)T3s  are  subject  to 
a  0.98  g/mi  NOx  standard  while  LDT4s  are  subject 
to  an  even  higher  NOx  standard  of  1.53  g/mi. 


5' The  NLEV  program  imposes  NMOG  average 
standards  that  translate  into  full  useful  life  NOx 
levels  of  about  0.3  g/mi  for  LDV/LDTls  and  0.5  g/ 
mi  for  LDT2S. 


'■"The  NLEV  program  does  not  impose  average 
NOx  standards,  but  the  NMOG  average  standards 
that  it  does  impose  will  lead  to  full  useful  life  NOx 
levels  of  about  0.3  g/mi  for  LDV/LDTls. 
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ii.  Interim  ExI  oust  Emission  Standards 
for  HLDTs 

Our  interim  standards  for  HLDTs  will 
begin  in  the  2  )04  model  year  similar  to 
our  proposal  i  a  the  NPRM.  The  Interim 
Program  for  H  LX)Ts  will  require 
compliance  with  a  corporate  average 
NOx  standard  of  0.20  g/mi  that  will  be 
phased  in  between  2004  and  2007.  The 
interim  HLDT  standards,  like  those  for 
LDV/LLDTs  v\  ill  make  use  of  the  bins  in 
Tables  IV.B.  -1  and  -5.  We  believe  that 
our  interim  stiindards,  which  start  in 

2004,  will  produce  significant  emission 
reductions  fro  m  HLDTs  produced 
during  the  intsrim  period.  For  example, 
HLDTs  will  hi  ive  to  reduce  emissions  in 
the  interim  pr  agram  relative  to  the 
NLEV  program.  These  standards,  by 
themselves,  n  present  a  major  reduction 
in  emission  st  mdards  and  we  believe  it 
is  likely  that  s  ome  manufacturers  will 
apply  tbeir  Ti  n  2  technology  to  HLDTs 
in  order  to  coi  tiply  with  the  interim 
standards. 

As  shown  ill  Table  rV.B.-3.  the  phase- 
in  schedule  fcr  HLDTs  to  the  0.20  g/mi 
corporate  avei  age  NOx  standard  will  be 
25  percent  in  be  2004  model  year 
(except  as  not  3d  below).  50  percent  in 

2005.  75  percent  in  2006,  and  100 
percent  in  20(  7.  As  for  the  Tier  2 
standards,  alt(  imative  phase-in 
schedules  (se<  Section  IV.B.4.b.ii.)  will 
be  available.  The  interim  program  will 
remain  in  effect  through  2008  to  cover 
those  HLDTs  :  lot  yet  phased  into  the 
Tier  2  standards  (a  maximum  of  50%). 
Interim  HLDl  s  not  subject  to  the 
interim  corpo  'ate  average  NOx  standard 
during  the  ap]  )licable  phase-in  years 
(2004-2006  o:  2005-2006)  will  be 
subject  to  the  least  stringent  bins  so 
their  NOx  em  ssions  will  be  effectively 
capped  at  0.6i  I  g/mi.  These  vehicles  will 
be  excluded  f  om  the  calculation  to 
determine  coj  apliance  with  the  interim 
0.20  g/mi  aveiage  NOx  standard. 

This  approc  ch  will  allow  more  time 
for  manufactu  rers  to  bring  the  more 
difficult  HLD  's  to  Tier  2  levels  while 
achieving  rea  reductions  from  those 
HLDTs  that  n  ay  present  less  of  a 
challenge. 

Due  to  stati  tory  leadtime 
consideration  >.  we  were  not  able  to 
finalize  the  H  J3T  standards  to  be  in 
effect  by  the  t  me  the  2004  model  year 
begins.  For  this  reason,  we  are  providing 
incentives  foi  HLDTs  to  comply  with 
the  Tier  2  staj  idards  for  all  2004  model 
year  HLDTs. '  'his  change  and  the 


leadtime  issue  are  discussed  further 
under  section  rV.B.4.e.  below  and  also 
in  the  Response  to  Conunents 
dociunent. 

iii.  Interim  Progmms  Will  Provide 
Reductions  Over  Previous  Standards 

As  is  the  case  with  the  primary  Tier 
2  standard  structure,  the  interim 
programs  will  focus  on  NOx  but  will 
also  provide  reductions  in  NMOG 
beyond  the  NLEV  program.  This  is 
because  the  interim  programs  will 
reduce  emissions  from  LDT2s  and 
HLDTs  compared  to  their  previous 
standards.  Without  the  interim 
standards,  HLDTs  could  be  certified  to 
the  Tier  1  NMHC  levels  (0.46  g/mi  or 
0.56  g/mi).  With  the  interim  standards, 
however,  exhaust  NMOG  ■'>'»  should 
average  approximately  0.09  g/mi  for  all 
non-Tier  2  LDV/LLDTs  and  0.24  g/mi  or 
less  for  HLDTs.  CO  under  Tier  1  could 
be  as  high  as  7.3  g/mi  for  LDT4s.  Under 
the  interim  program,  CO  standards  for 
most  bins  will  be  well  below  7.3  g/mi. 

f.  Generating,  Banking,  and  Trading  NO.v 
Credits 

As  proposed  in  the  NPRM  and 
finalized  in  this  notice,  manufacturers 
will  be  permitted  to  average  the  NOx 
emissions  of  their  Tier  2  vehicles  and 
comply  with  a  corporate  average  NOx 
standard.  In  addition,  when  a 
manufactxu^r's  average  NOx  emissions 
fall  below  the  corporate  average  NOx 
standard,  it  can  generate  NOx  credits  for 
later  use  (banking)  or  to  sell  to  another 
manufacturer  (trading).  NOx  credits  will 
be  available  under  the  Tier  2  standards, 
the  interim  standards  for  LDVs  and 
LLDTs,  and  the  interim  standards  for 
HLDTs.  These  NOx  credit  provisions 
will  facilitate  compliance  with  the  fleet 
average  NOx  standards  and  be  very 
similar  to  those  currently  in  place  for 
NMOG  emissions  under  California  and 
federal  NLEV  regulations. 

A  manufacturer  with  an  average  NOx 
level  for  its  Tier  2  vehicles  in  a  given 
model  year  below  the  0.07  gram  per 
mile  corporate  average  standard  can 
generate  Tier  2  NOx  credits  that  it  can 
use  in  a  future  model  year  when  its 
average  NOx  might  exceed  the  0.07 
standard.  Manufacturers  must  calculate 
their  corporate  average  NOx  emissions 
at  year  end  and  then  compute  credits 
generated  based  on  how  far  below  0.07 
g/mi  the  corporate  average  falls. 

Manufacturers  will  be  free  to  retain 
any  credits  they  generate  for  future  use 
or  to  trade  (sell)  those  credits  to  other 


'•"In  the  Tier  1  program,  exhaust  hydrocarbon 
standards  are  in  terms  of  NMHC.  not  NMCKJ. 
However,  as  we  have  explained  elsewhere  in  this 
preamble,  NMHC  and  NMOG  results  are  very 
similar  for  gasoline  and  diesel-fueled  vehicles. 


manufacturers.  Credits  retained  or 
purchased  can  be  used  by 
manufacturers  with  corporate  average 
Tier  2  NOx  levels  above  0.07  g/mi. 
Under  provisions  described  in  Section 
rV.B.4.d.iv.,  manufacturers  can 
implement  NOx  emission  reductions  as 
early  as  the  2001  model  year  and  earn 
early  Tier  2  NOx  credits  to  help  LDVs 
and  LLDTs  meet  Tier  2  standards. 
Similarly,  manufacturers  can  earn  early 
credits  for  HLDTs  as  early  as  the  2001 
model  year.  In  model  years  up  through 
2005,  manufacturers  can  earn  extra 
credits  when  they  certify  vehicles  to 
bins  1  or  2. 

Banking  and  trading  of  NOx  credits 
under  the  interim  non-Tier  2  standards 
will  be  similar  to  that  under  the  Tier  2 
standards,  except  that  a  manufactiuer 
must  determine  its  credits  based  upon 
the  0.30  or  0.20  gram  per  mile  corporate 
average  NOx  standard  applicable  to 
vehicles  in  the  interim  programs.  As  we 
proposed  in  the  NPRM,  interim  credits 
&t)m  LDVs/LLDTs  and  interim  credits 
from  HLDTs  will  not  be  permitted  to  be 
used  interchangeably  due  to  the 
differences  in  the  interim  corporate 
average  NOx  standards.  As  proposed  in 
the  NPRM,  there  will  be  no  provisions 
for  early  banking  under  the  interim 
standards  and  manufacturers  will  not  be 
allowed  to  use  interim  credits  to  address 
the  Tier  2  NOx  average  standard.  This 
is  because  we  remain  concerned  that 
credits  can  be  generated  relatively  easily 
imder  less  stringent  standards  (the  Tier 
1  or  interim  standards)  and  then  used  in 
such  a  way  to  delay  implementation  of 
the  Tier  2  standards. 

Banking  and  trading  of  NOx  credits 
and  related  issues  are  discussed  in 
greater  detail  in  Section  rV.B.4.d.  below. 

2.  Why  Are  We  Finalizing  the  Same  Set 
of  Standards  for  Tier  2  LDVs  and  LDTs? 

Before  we  provide  a  more  detailed 
description  of  the  vehicle  program,  we 
want  to  review  two  overarching 
principles  of  today's  rule.  The  first  is 
our  goal  to  bring  all  LDVs  and  LDTs 
under  the  same  set  of  emission 
standards.  Historically,  LDTs — and 
especially  the  heavier  trucks  in  the 
LDT3  and  LDT4  categories — have  been 
subject  to  less  stringent  emission 
standards  than  LDVs  (passenger  cars).  In 
recent  years  the  proportion  of  light  truck 
sales  has  grown  to  approximately  50 
percent.  Many  of  these  LDTs  are 
minivans,  passenger  vans,  sport  utility 
vehicles  and  pick-up  trucks  that  are 
used  primarily  or  solely  for  personal 
transportation;  i.e.,  they  are  used  like 
passenger  cars. 

As  vehicle  preferences  have 
increasingly  shifted  from  passenger  cars 
to  light  trucks  there  has  been  an 
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accompanying  increase  in  emissions 
over  what  otherwise  would  have 
occurred  because  of  the  increase  in 
miles  traveled  by  LDTs  and  the  less 
stringent  standards  for  LDTs  as 
compared  to  LDVs.  As  Section  HI.  above 
makes  clear,  reductions  in  these  excess 
emissions  {and  in  other  mobile  and 
stationary  source  emissions)  are 
seriously  needed.  Since  both  LDVs  and 
LDTs  are  within  technological  reach  of 
the  standards  in  the  Tier  2  bin  structure, 
and  since  none  of  the  comments  have 
■  been  persuasive  that  manufacturers  can 
not  meet  the  standards,  we  are  finalizing 
our  proposal  to  equalize  the  regulatory 
usefiil  life  mileage  for  LDVs  and  LDTs 
and  apply  the  sajne  Tier  2  exhaust 
emission  standard  bins  to  all  of  them. 
This  program  will  ensure  that 
substantial  reductions  occur  in  all 
portions  of  the  light-duty  fleet  and  that 
the  movement  from  LDVs  to  LDTs  will 
not  counteract  these  reductions. 

Once  the  phase  in  periods  end  for  all 
vehicles  in  2009,  manufacturers  will 
include  all  LDVs  and  LDTs  together  in 
calculating  their  corporate  average  NOx 
levels.^  As  mentioned  above  and 
described  in  more  detail  in  Section 
IV. B. -4.  below,  manufacturers  can 
choose  the  emission  bin  for  any  test 
group  of  vehicles  provided  that,  on  a 
sales  weighted  average  basis,  the 
manufacturer  meets  the  average  NOx 
standard  of  0.07  g/mi  for  its  Tier  2 
vehicles  that  year. 

Some  manufacturers  have  suggested 
that  a  program  with  different 
requirements  is  needed  for  heavy  LDTs. 
Recognizing  that  compliance  will  be 
most  challenging  for  HLDTs,  the  delay 
in  the  start  of  the  phase-in  and  the 
additional  phase-in  years  for  those 
vehicles  will  allow  manufacturers  to 
delay  the  initial  impact  of  the  Tier  2 
standards  imtil  the  2008  model  year. 
This  represents  four  additional  model 
years  of  leadtime  beyond  the  time  when 
passenger  cars  and  LDTls  and  LDT2s 
will  achieve  Tier  2  standards  in 
substantial  numbers.  We  believe  this 
phase-in  and  other  provisions  of  this 
rule  respond  to  these  concerns.  Note 
that  in  the  NPRM,  we  requested 
comments  on  the  need  for  different 
hydrocarbon  standards  for  these 
vehicles  recognizing  that  a  tradeoff  often 
exists  between  HC  and  NOx  emissions. 
We  also  proposed  that  several  bins  have 
higher  hydrocarbon  standards  for 
HLDTs  during  the  interim  program.  We 
are  finalizing  these  bins  as  proposed. 
Also,  as  an  option,  we  are  permitting  the 


use  of  NMOG  values  similar  to  those  in 
the  NLEV  program  for  bins  9  and  10 
only  for  certain  LDT2s  and  LDT4s 
during  the  interim  program  (see  section 
IV.B.l.e.ii.  above  for  details). 

We  are  not  adopting  the  Alliance's 
proposed  phase-in  schedule  which 
would  have  provided  a  phase-in  lasting 
imtil  2011.  At  the  end  of  the  Alhance's 
proposed  phase-in,  all  vehicles  would 
comply  with  an  average  NOx  standard 
of  0.07  g/mi.  A  fixed  0.09  NMHC 
standard  would  apply  to  LDVs  and 
LLDTs  while  a  fixed  0.156  NMHC 
standard  would  apply  to  HLDTs.^i  Our 
final  program  provides  HLDTs  until 
2008  before  any  have  to  meet  0.07  g/mi 
on  average  and  permits  them  to  be 
averaged  with  LDV/LLDTs  beginning  in 
2009,  when  all  must  meet  0.07  g/mi 
NOx  on  average.  We  believe  that  eight 
years  is  a  significant  amount  of  leadtime 
to  apply  Tier  2  technology.  We  heard 
clearly  from  the  public  hearings  and 
written  comments  that  the  public  sees 
no  justification  for  and  does  not  want 
even  more  time  provided  for  HLDTs. 
Furthermore,  we  see  no  technological 
need  for  more  time  than  we  proposed. 
Indeed,  many  believe  that  HLDTs 
should  meet  the  Tier  2  standards  in  step 
with  the  LDV/LLDTs. 

We  are  not  promulgating  the  fixed 
NMHC  standards  suggested  by  the 
Alliance,  but  are  sticking  with  the 
concept  of  bins  containing  lower  NMOG 
standards  connected  to  lower  NOx  (and 
other)  standards.  We  believe  that 
providing  final  exhaust  emission 
standards  for  HLDTs  that  deviate  from 
those  for  LDV/LLDTs  would  violate  one 
of  the  overarching  principles  of  the  Tier 
2  program,  i.e.  that  all  LDVs  and  LDTs 
should  be  subject  to  the  same  exhaust 
emission  standards.  Further,  the  idea  of 
NMOG  values  that  differ  from 
California's  nms  counter  to  other 
arguments  raised  by  the  Alliance  that 
EPA  should  align  bins  with  California's 
to  promote  50  state  certification  of  test 
groups. 

3.  Why  Are  We  Finalizing  the  Same 
Standards  for  Both  Gasoline  and  Diesel 
Vehicles? 

The  second  overarching  principle  of 
our  vehicle  program  is  the  use  of  the 
same  Tier  2  standards  for  all  LDVs  and 
LDTs,  regardless  of  the  fuel  they  are 
designed  to  use.  The  same  exhaust 
emission  standards  and  useful  life 
periods  we  are  finalizing  today  will 


apply  whether  the  vehicle  is  built  to 
operate  on  gasoline  or  diesel  fuel  or  on 
an  alternative  fuel  such  as  methanol  or 
natural  gas.  Diesel  powered  LDVs  and 
LDTs  tend  to  be  used  in  the  same 
applications  as  their  gasoline 
counterparts,  and  thus  we  beUeve  they 
should  meet  the  same  standards.  Less 
stringent  standards  for  diesels  could 
create  incentives  for  manufacturers  to 
build  more  diesel  vehicles,  thus 
endangering  the  emission  reductions 
expected  by  this  program. 

Manufacturers  have  expressed 
concerns  that  diesel-fueled  vehicles 
would  have  difficulty  meeting  NOx  and 
particulate  matter  levels  like  those 
contained  in  today's  rule.  Clearly,  these 
standards  will  be  challenging.  As 
discussed  in  Section  IV.A.-l.  above,  we 
expect  that  the  Tier  2  NOx  and  NMOG 
standards  will  be  challenging  for 
gasoline  vehicles,  but  that  mafor 
technological  innovations  will  not  be 
required.  For  diesels,  however,  the  final 
Tier  2  NOx  and  PM  standards  will  likely 
require  applications  of  aftertreatment, 
most  likely  accompanied  by  changes  in 
diesel  fuel  as  such  devices  are  sensitive 
to  diesel  fuel  quality,  particularly  sulfur 
content.  We  do  not  believe  such  devices 
will  be  necessary  to  meet  the  top  bin  for 
our  interim  standards. ^^  Given  the  small 
percentage  of  diesel  vehicles  and  the 
phase-in  of  the  standards,  that  bin 
should  be  sufficient  for  any 
manufacturer  to  market  diesels  and  still 
comply  with  the  interim  program.  We 
anticipate  that  manufacturers  that 
choose  to  build  diesel  vehicles  for  the 
final  Tier  2  standards  will  adopt 
aftertreatment  technologies  such  as  NOx 
adsorber  catalysts  and  continuously 
regenerating  particulate  traps  to  meet 
Tier  2  requirements.  We  issued  an 
Advanced  Notice  of  Proposed 
Rulemaking  to  seek  input  on  potential 
diesel  fuel  quality  changes  on  May  13, 
1999  (64  FR  26142).  We  anticipate 
issuing  a  Notice  of  Proposed 
Rulemaking  to  reduce  the  sulfur  limit 
on  diesel  fuel  in  the  spring  of  2000 
followed  by  a  final  rule  in  late  2000. 
Our  goal  in  that  rulemaking  is  to  have 
low  sulfur  diesel  fuel  available  which 
will  allow  diesel  vehicles  to  meet  the 
Tier  2  standards,  within  the  bin 
structure,  by  the  time  the  Tier  2 
standards  are  required  for  the  entire 
fleet. 


60  Because  of  the  different  phase-in  percentages 
and  phase-in  schedules  for  the  two  groups,  during 
the  duration  of  the  phase-in  (through  2008), 
manufacturers  will  average  Tier  2  LDV/LLDTs 
separately  from  HLDTs. 


6'  The  Alliance  proposed  NMHC  standards  in  lieu 
of  the  NMOG  standards  we  proposed  and  are 
finalizing  today.  We  are  including  a  provision  in 
the  final  rule  to  accept  NMHC  results,  subject  to  an 
adjustment  factor,  to  demonstrate  compliance  with 
NMOG  standards,  although  we  are  not  adopting  the 
fixed  standards  proposed  by  the  Alliance. 


">'  The  interim  PM  standard  in  this  new  bin. 
which  represents  a  reduction  from  the  NLEV  PM 
standards,  should  be  feasible  without 
aftertreatment.  The  technologies  needed  to  meet  the 
PM  standard  we  proposed  for  this  bin  would  likely 
have  required  low  sulfur  diesel  fuel,  which  may  not 
be  widely  available  during  the  interim  program. 
This  change  is  also  discussed  in  section  V.A. 
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Today,  dies<  Is  comprise  less  than 
one-half  of  on<  i  percent  of  all  LDV/LDT 
sales.  While  this  is  a  small  fraction,  the 
potential  exist  i  for  diesels  to  gain  a 
considerable  r  larket  share  in  the  future. 
All  one  need  c  o  is  review  the  dramatic 
increase  in  rec  snt  years  of  diesel  engine 
use  in  the  ligh  est  category  of  heavy 
duty  vehicles  1 8500-10,000  pounds 
GVWR)  to  see  he  potential  for 
signiflcant  dieiel  engine  use  in  LDTs, 
and  perhaps  L  DVs,  in  the  future.  Just 
ten  yecirs  ago,  diesels  made  up  less  than 
10  percent  of  t  lis  class  of  vehicles.  In 
1998,  this  frac  ion  approached  50 
percent. 

The  potentis  1  impact  of  large-scale 
diesel  use  in  tl  le  light-duty  fleet 
underscores  th  e  need  for  the  same 
standards  to  a|  iply  to  diesels  as  other 
vehicles.  Givei  i  the  health  concerns 
associated  wit|>  diesel  PM  emissions 
(see  Section  III .  above),  we  believe  that 
it  is  prudent  tc  address  PM  emissions 
from  diesel  LE  Vs  and  LDTs  while  their 
numbers  are  r<  latively  small.  In  this 
way  the  progn  m  can  minimize  the  PM 
impact  that  w(  uld  accompany 
significant  gro  /vth  in  this  market 
segment  while  allowing  manufacturers 
to  incorporate  low-emission  technology 
into  new  light-  duty  diesel  engine 
designs. 


4.  Key  Elements  of  the  Vehicle  Program 

The  previous  subsections  rV.B.-1.2. 
and  3.  provide  an  overview  of  the  Tier 
2  vehicle  program  and  the  two  key 
principles  it  is  built  on.  This  subsection 
elaborates  on  the  major  vehicle-related 
elements  of  today's  rule.  Later  in  this 
preamble,  Section  V.A.  discusses  the 
rest  of  the  vehicle  provisions. 

a.  Basic  Exhaust  Emission  Standards 
and  "Bin"  Structure 

Our  final  Tier  2  program  contains  a 
basic  requirement  that  each 
manufacturer  meet,  on  average,  a  full 
useful  life  NOx  standard  of  0.07  g/mi  for 
all  its  Tier  2  LDVs  and  LDTs. 
Manufactiuers  will  have  the  flexibility 
to  choose  the  set  of  standards  that  a 
particular  test  group  ^^  of  vehicles  must 
meet.  For  a  given  test  group  of  LDVs  or 
LDTs,  manufacturers  will  select  a  set  of 
full  useful  life  ®*  standards  from  the 
same  row  ("emission  bin"  or  simply 
"bin")  in  Table  IV.B.-4.  below.  Each  bin 
contains  a  set  of  individual  NMOG,  CO, 
HCHO,  NOx,  and  PM  standards.  For 
technology  harmonization  purposes,  our 
proposed  emission  bins  include  or 
otherwise  cover  all  of  those  adopted  in 
Cabfomia's  LEV  II  program. s^^** 

In  the  NPRM,  we  proposed  that 
interim  vehicles  and  Tier  2  vehicles 
(except  for  those  Tier  2  vehicles  in  the 
lowest  bins)  would  also  have  to  meet 


intermediate  useful  life  standards,  i.e., 
standards  that  apply  for  5  years  or 
50,000  miles.  We  are  finalizing  these 
intermediate  useful  life  standards  as 
proposed.  Where  we  have  added  new 
full  life  bins,  we  have  included 
corresponding  intermediate  life  bins  as 
appropriate.  Our  intermediate  life 
standards  are  generally  aligned  with 
California's,  they  only  impact  the  higher 
bins,  and  we  do  not  believe  they  add 
substantial  burden  to  the  program. 
Further,  they  provide  a  check  on  the 
allowed  emission  deterioration  diuing 
the  life  of  the  vehicle.  For  the  final  rule, 
we  have  made  two  changes  involving 
intermediate  life  standards.  First,  we  are 
providing  that  diesel  vehicles,  which 
will  likely  certify  to  bin  10  during  the 
interim  program,  may  opt  not  to  meet 
the  intermediate  life  standards 
associated  with  this  bin.  Low  sulfur 
diesel  fuel  may  be  needed  for  diesels  to 
meet  oiu-  interim  intermediate  life 
standards  cind  it  is  not  likely  to  be 
widely  available  during  the  time  frame 
of  the  interim  program.  Secondly,  for  all 
vehicles,  we  are  finalizing  a  provision 
that  will  make  intermediate  life 
standards  optional  for  any  test  group 
that  is  certified  to  a  full  useful  life  of 
150,000  miles.  This  provision  is 
described  in  more  detail  with  other 
useful  life  issues  in  section  V.B. 


Table  IV.B-4.— Tier  2  Light-Duty  Full  Useful  Life  Exhaust  Emission  Standards 

[Grams  per  mile] 


Bin 


^o. 


NOx 


NMOG 


CO 


HCHO 


PM 


Comments 


10 
9.. 


0.6 
0.3 


0.156/0.230 
0.090/0.180 


4.2/6.4 
4.2  


0.018/0.027 
0.018  


0.08 
0.06 


(a.b.cd) 
(a.b.c) 


The  above  temporary  bins  expire  in  2006  (for  LDVs  and  LLDTs)  and  2008  (for  HLDTs) 


8 
7 
6 
5 

4 
3 

2 

1 


0.20 
0.15 
0.10 
0.07 
0.04 
0.03 
0.02 
0.00 


0.125/0.156 

0.090  

0.090  

0.090  

0.070  

0.055  

0.010  

0.000  


4.2 
4.2 
4.2 
4.2 
2.1 
2.1 
2.1 
0.0 


0.018 
0.018 
0.018 
0.018 
0.011 
0.011 
0.004 
0.000 


0.02 
0.02 
0.01 
0.01 
0.01 
0.01 
0.01 
0.00 


CO 


Notes: 

•  Bin  deleted  ^  end  of  2006  model  year  (2008  for  HLDTs). 

"The  higher  temporary  NMOG,  CO  and  HCHO  values  apply  only  to  HLDTs  and  expire  after  2008. 
•=An  additional!  temporary  higher  bin  restricted  to  MDPVs  is  discussed  in  section  l\/.B.4.g. 

<* Optional  temporary  NMOG  standard  of  0.280  g/mi  applies  for  qualifying  LDT4s  and  MDPVs  only. 
•Optional  tern  )orary  NMOG  standard  of  0.130  g/mi  applies  for  qualifying  LDT2s  only,  see  text. 

•  Higher  temporary  NMOG  standard  is  deleted  at  end  of  2008  model  year. 


"A  "test  group 
for  certincation  ol 
under  EPA 
CAP2000  program 
classification  unit 
to  the 
discuss  the 
section  V.A. 9.  of 

**  The  regulator  ' 
vehicles  is  specifi 


is  the  basic  classiRcation  unit 
f  light-duty  vehicles  and  trucks 
certification  procedures  for  the 
"Test  group"  is  a  broader 
Ihan  "engine  family"  used  prior 
implementa  ion  of  the  CAP2000  program.  We 
CAPZqpO  program  in  more  detail  in 
is  preamble. 

"useful  life"  value  for  Tier  2 
Uy  addressed  in  Section  V.A.2. 


ti: 


of  this  preamble.  Full  useful  life  will  be  10  years 
or  120.000  miles  for  all  vehicles  except  LDT3s  and 
LDT4S,  for  which  it  is  11  years  or  120,000  miles. 
Intermediate  useful  life,  where  standards  are 
applicable,  is  5  years  or  50,000  miles. 

8^  EPA's  current  standards  for  Clean  Fuel 
Vehicles  are  less  stringent  than  the  Tier  2  standards. 
See  40  CF«  88.104-94.  The  Tier  2  standards  will 
supercede  the  current  CFV  standards,  and  the 


Agency  intends  to  undertake  a  rulemaking  to  revise 
the  CFV  standards  accordingly. 

**  In  some  cases  our  bins  do  not  match 
California's  exactly,  because  they  have  higher 
NMOG  .-itandards.  These  bins  "cover"  tjie  California 
bin  in  that  a  vehicle  certified  to  the  California 
standards  will  comply  with  the  standards  in  these 
bins. 
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Table  IV.B.-5.— Light-Duty  Intermediate  Useful  Life  (50,000  Mile)  Exhaust  Emission  Standards 

[Grams  per  mile] 


Bin  No. 

NOx 

NMOG 

CO 

HCHO 

PM 

Comments 

10 

9 

0.4 
0.2 

0.125/0.160 
0.075/0.140 

3.4/4.4  

3.4  

0.015/0.018 
0.015  

(a.b.c.<l.l.h) 
/•.b.a.hl 

V            / 

The  atxjve  temporary  bins  expire  in  2006  (for  LDVs  and  LLDTs)  and  2008  (for  HLDTs) 


8 

7 
6 
5 


0.14 
0.11 
0.08 
0.05 


0.100/0.125 

0.075  

0.075  

0.075  


3.4 
3.4 
3.4 
3.4 


0.015 
0.015 
0.015 
0.015 


(t>.B.h) 


Notes: 

«  Bin  deleted  at  end  of  2006  model  year  (2008  for  HLDTs). 

«>The  higher  temporary  NMOG,  CO  and  HCHO  values  apply  only  to  HLDTs  and  expire  in  2008. 

<=An  additional  higher  temporary  bin  restricted  to  MDPVs  is  discussed  in  section  IV.B.4.g, 

«  Optional  temporary  NMOG  standard  of  0.195  g/mi  applies  for  qualifying  LDT4s  and  MDPVs  only 

«  Optional  temporary  NMOG  standard  of  0.100  g/mi  applies  for  qualifying  LDT2s  only,  see  text. 

•  Intemiediafe  life  standards  are  optional  for  diesels  certified  to  bin  1 0. 

B  Higher  temporary  NMOG  value  deleted  at  end  of  2008  model  year. 

^  Intermediate  life  standards  are  optional  for  any  test  group  certified  to  a  150,000  mile  useful  life  (if  credits  are  not  daimed) 


Under  a  "bins"  approach,  a 
manufactm-er  may  select  a  set  of 
emission  standards  (a  bin)  to  comply 
with,  and  a  test  group  must  meet  all 
standards  vkrithin  that  bin.  Ultimately, 
the  manufacturer  must  also  ensiu^e  that 
the  emissions  of  a  targeted  pollutant — 
NOx  in  this  case — from  all  of  its 
vehicles  taken  together  meet  a 
"corporate  average"  emission  standard. 
This  corporate  average  emission 
standard  ensiues  that  a  manufacturer's 
production  yields  the  required  overall 
emission  reductions.  (See  Section  IV.B.- 
4.C.  below  for  more  discussion  of  the 
corporate  average  NOx  standard.) 

In  addition  to  the  Tier  2  standards 
described  above,  we  are  also  finalizing 
an  interim  average  NOx  standard 
derived  from  the  LDV/LDTl  NLEV 
program  to  cover  all  non-Tier  2  LDVs 
and  LLDTs  during  the  Tier  2  phase-in. 
We  are  finalizing  a  separate  interim 
average  NOx  standard  for  HLDTs.  As  in 
the  Tier  2  program,  manufacturers  will 
select  bins  from  Table  IV.B.-4  to  use  to 
comply  with  the  interim  standards.  Bins 
with  NOx  values  at  or  above  0.07  g/mi 
also  have  associated  intermediate  life 
standards  which  are  shown  in  Table 
IV. B. -5.  (We  describe  the  interim 
standards  in  detail  in  Section  IV.B.4.e. 
below.) 

i.  Why  Are  We  Including  Extra  Bins? 

Compared  to  the  CalLEV  n  program, 
our  Tier  2  proposal  included  additional 
bins.  The  California  program  contains 
no  bins  that  will  allow  NOx  levels  above 
the  0.07  g/mi  level.  Therefore,  under  the 
California  program,  no  engine  family 
can  be  certified  above  0.07  g/mi.  even 
with  the  application  of  offsetting 
credits.  We  proposed  to  add  two  bins 
(with  NOx  values  of  0.15  and  0.20) 
above  the  0.07  bin  and  another  below 


(with  a  NOx  value  of  0.04)  to  provide 
manufacturers  with  additional 
flexibility.  Based  upon  comments 
received  from  the  Alliance  and  others 
that  additional  bins  provide  important 
added  flexibility,  we  are  finalizing  a 
total  of  three  bins  above  the  LEV  level 
(the  additional  bin  has  a  NOx  value  of 
0.10  g/mi)  and  are  adding  one  more 
below  the  LEV  level  (this  additional  bin 
has  a  NOx  value  of  0.03  g/mi).  Due  to 
the  NOx  averaging  requirement  of  this 
rule,  these  bins  will  not  result  in  any 
increase  in  NOx  emissions.  Further, 
these  bins  will  address  concerns  raised 
by  some  that  a  wider  variety  of  bins,  and 
bins  with  higher  NOx  values,  are 
needed  to  avoid  a  situation  where  the 
Tier  2  program  discourages  the 
development  of  advanced  technology 
high  fuel  economy  vehicles,  which  may, 
at  least  in  their  earliest  years,  have  NOx 
emissions  higher  than  more 
conventional  vehicles. 

In  our  NPRM  we  proposed  that  during 
the  Tier  2  phase-in  years  (through  2006 
for  LDV/LLDTs  and  2008  for  HLDTs), 
bins  from  the  applicable  interim 
program  would  be  available  to  enhance 
the  flexibility  of  the  program  by 
providing  manufacturers  with 
additionaJ  bins  having  NOx  standards 
above  0.07  g/mi.  In  the  NPRM,  we 
showed  the  interim  bins  in  separate 
tables  for  LDV/LLDTs  and  HLDTs. 
There  was  considerable  overlap  across 
the  two  tables  and  with  the  Tier  2  bins. 
In  this  final  rule,  we  have  consolidated 
the  interim  bins  and  the  Tier  2  bins  into 
one  table  for  simplicity  and  ease  of 
reference.  The  interim  programs  for 
non-Tier  2  vehicles  are  described  in 
detail  in  section  IV.B.4.e. 

While  some  commenters  were 
concerned  about  the  existence  of  bins 
above  NOx  =  0.07  g/mi,  we  believe  that 


the  additional  higher  bins  actually 
provide  incentive  for  manufacturers  to 
produce  vehicles  below  0.07  g/mi  of 
NOx-  We  believe  this  incentive  exists 
because  manufacturers  will  have  some 
vehicles  (especially  larger  LDTs)  that 
they  might  find  more  cost  effective  to 
certify  to  levels  above  the  0.07  g/mi 
average  standard.  However,  to  do  this 
they  will  have  to  offset  those  vehicles  in 
our  NOx  averaging  system  with  vehicles 
certified  below  0.07  g/mi.  The  bins  at 
NOx  =  0.04  g/mi  and  NOx  =  0.03  g/mi 
will  provide  greater  opportunity  to  do 
this.  Thus,  the  extra  bins  serve  two 
purposes;  they  provide  additional 
flexibility  to  manufacturers  to  address 
technological  differences  and  costs,  and 
they  provide  those  manufacturers  with 
incentives  to  produce  cleaner  vehicles 
and  thus  advance  emission  control 
technology. 

We  are  nnalizing  a  bins  approach 
with  the  bins  shown  in  Tables  IV. B. 4 
and  5  to  provide  adequate  and 
appropriate  emission  reductions  and 
manufacturer  flexibility.  This  structure 
will  help  to  accelerate  technological 
innovation.  We  requested  comment  on 
whether  we  should  include  up  to  two 
additional  bins  between  NOx  =  0.07  and 
NOx  =  0.15.  Based  upon  manufacturer 
comment,  we  have  added  an  additional 
bin  (bin  6  )  with  NOx  =  0.10.  This  bin 
will  provide  greater  flexibility  for 
manufactxuers  who  may  find  it  more 
cost-effective  to  produce  some  vehicles 
slightly  above  0.07  but  have  difficulties 
meeting  a  0.07  g/mi  average  NOx 
standard  if  they  must  certify  them  to  a 
NOx  level  of  0.15  g/mi. 

We  requested  comment  on  whether 
our  Tier  2  bin  in  the  NPRM  with  NOx 
=  0.20  (our  final  bin  8)  should  be 
eliminated  when  the  Tier  2  phase-in  is 
completed  (after  2007  for  LDV/LLDTs 
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and  after  2009  for  HLDTs).  Numerous 
commenters  aigued  that  our  highest 
bins  were  too  Ipnient.  Conunents  from 
manufacturers  were  opposed  to 
eUminating  bii)  8  and  we  see  little 
downside  to  having  bins  higher  than  the 
0.07  NOx  stanaard,  given  that,  for  all  of 
the  vehicles  th|it  will  use  this  bin, 
manufacturers  will  have  to  offset  the 
excess  emissio:  is  by  selling  vehicles 
certified  below  0.07  g/mi  NOx  under  the 
averaging  requ  rement.  Thus,  we  are 
retaining  bin  8 

b.  The  Program  Will  Phase  in  the  Tier 
2  Vehicle  Standards  Over  Several  Years 

i.  Primary  Pbat  e-In  Schedule 

We  are  final!  zing  as  proposed  our 
plan  to  phase  ip  the  Tier  2  standards  for 
LDV/LLDTs  ovjer  a  four  year  period 
beginning  in  2ft04  and  we  are  also 
finalizing  as  pqoposed  a  delayed  two 
year  phase-in  l)eginning  in  2008  for 
HLDTs.  These  bhase-in  schedules  are 
shown  in  Tabli  IV.B.-2  and  are  also 
shown  separatf  ly  in  Tables  IV.B.-6  and 
7.  We  believe  the  flexibility  of  this  dual 
phase-in  approach  is  appropriate 
because  the  Tier  2  program  will 
encompass  all  light-duty  vehicles  and 
trucks  and  will  result  in  widespread 
applications  of  upgraded  and  improved 
technology  acrbss  the  fleet.  The  program 
will  require  re!  earch,  development, 
proveout,  and  ;ertification  of  all  light- 
duty  models,  and  manufactiuers  may 
need  longer  lei  d  time  for  some  vehicles, 
especially  HLT  Ts.  Also,  manufacturers 
may  wish  to  tii  ae  compliance  with  the 
Tier  2  standarc  s  to  coincide  with  other 
changes  such  a  s  the  roll  out  of  new 
engines  or  new  models.  In  order  to 
begin  the  intro  iuction  of  very  clean 
vehicles  as  soa  a  as  possible  while 
avoiding  imposing  unnecessary 
inefficiencies  en  vehicle  manufacturers, 
we  believe  this  practical  but  aggressive 
phase-in  schec  ule  effectively  balances 
air  quality,  tec  mology,  and  cost 
considerations 

In  each  year,  manufacturers  will  have 
to  ensiue  that  I  he  specified  fraction  of 
their  U.S.  salei:^^ 

•  Meets  Tiei  2  standards  for  exhaust 
emissions,  inc  uding  Supplemental 
Federal  Test  P  ocedure  (SFTP) 
standards  (dis(  ussed  in  Section  V.A.-3. 
below); 

•  Meets  Tiei  2  standards  for 
evaporative  en  issions  (discussed  in 
Section  IV.B.-l.f  below);  and 

•  Meets  the  corporate  average  Tier  2 
NOx  standard. 


*'For  Tier  2  vel 
the  term  "U.S.  sali 
those  sales  in  statt^ 
states  that  have 


h  cle 


es  (and  for  interim  vehicles). 
"  means,  for  a  given  model  year, 
other  than  California  and  any 
ad  )pted  the  California  program. 


Manufacturers  will  have  to  meet  the 
Tier  2  exhaust  requirements  (i.e.,  adl  the 
standards  of  a  particular  bin  plus  the 
SFTP  standards)  using  the  same 
vehicles.  Vehicles  not  covered  by  the 
Tier  2  standards  during  the  phase-in 
years  (2004-2008)  will  have  to  meet 
interim  standards  described  in  Section 
IV.B.4.e.  below  and  the  existing 
evaporative  emission  as  well  as  the 
applicable  SFTP  standards. 

Manufactiirers  can  elect  to  meet  the 
percentage  phase-in  requirements  for 
evaporative  and  exhaust  emissions 
using  two  different  sets  of  vehicles.  We 
believe  that  because  of  interactions 
between  evaporative  and  exhaust 
control  strategies,  manufacturers  will 
generally  ad(fress  the  Tier  2  evaporative 
phase-in  with  the  same  vehicles  that 
they  use  to  meet  the  exhaust  phase-in. 
However,  the  primary  focus  of  today's 
proposal  is  on  exhaust  emissions,  and 
the  flexibility  for  manufacturers  to  use 
different  sets  of  vehicles  in  complying 
with  the  phase-in  schedule  for 
evaporative  standards  and  for  the 
exhaust  standards  will  have  no 
environmental  down  side  that  we  are 
aware  of.  It  is  possible  that  some 
exhaust  emission  improvements  might 
even  occur  sooner  than  they  otherwise 
would  if  a  manufacturer  is  able  to  move 
ahead  with  the  roll-out  of  a  model  with 
cleaner  exhaust  emissions  without 
having  to  wait  for  the  development  of 
suitable  evaporative  controls  to  be 
completed  for  that  model. 

Table  IV.B.-6.— Primary  Phase-In 
Schedule  for  Sales  of  Tier  2 
LDVS  AND  LLDTS 


Model  year 

Required  per- 
centage of 
light-duty  vehi- 
cles and  light 
light-duty 

trucks 
(percent) 

2004 

2005  

2006 

2007  

25 

50 

75 

100 

Table  IV.B.-7.— Primary  Phase-In 
Schedule  for  Sales  of  Tier  2 
HLDTs 


Model  year 

Required  per- 
centage of 
heavy  light- 
duty  trucks 
(percent) 

2008 

2009 

50 
100 

We  are  finalizing  our  proposed  phase- 
in  approach,  in  which  vehicle  sales  will 


be  determined  according  to  the  "point 
of  first  sale"  method  outlined  in  the 
NLEV  rule.  Vehicles  with  points  of  first 
sale  in  California  or  k  state  that  has 
adopted  the  California  LEV  II  program 
(if  any)  will  be  excluded  from  the 
calcidation.  The  "point  of  first  sale" 
method  recognizes  that  most  vehicle 
sales  will  be  to  dealers  and  that  the 
dealers'  sales  will  generally  be  to 
customers  in  the  same  geographic  area. 
While  some  sales  to  California  residents 
(or  residents  of  states  that  adopt 
California  standards)  may  occur  bom 
other  states  and  vice-versa,  we  believe 
these  sales  will  be  far  too  small  to  have 
any  significant  impact  on  the  air  quality 
benefits  of  the  Tier  2  program  or  the 
manufacturers'  abiUty  to  demonstrate 
compliance. 

a.  Alternative  Phase-In  Schedule 

We  are  finalizing,  as  proposed,  that 
manufactiu'ers  may  introduce  vehicles 
earlier  than  required  to  earn  the 
flexibility  to  make  offsetting 
adjustments,  on  a  one-for  one  basis,  to 
the  phase-in  percentages  in  later  years. 
However,  they  will  still  need  to  reach 
100%  of  sales  in  the  2007  model  year 
(2009  for  HLDTs).  Manufacturers  will 
have  the  option  to  use  this  alternative  to 
meet  phase-in  requirements  for  LDV/ 
LLDTs  and/or  HLDTs.  They  can  use 
separate  alternative  phase-in  schedules 
for  exhaust  and  evaporative  emissions, 
or  an  alternative  phase-in  schedule  for 
one  set  of  standards  and  the  primary 
(25/50/75/100%  or50%/100%) 
schedule  for  the  other. 

Under  these  alternative  schedules, 
manufacturers  will  have  to  introduce 
vehicles  that  meet  or  surpass  the  0.07  g/ 
mi  Tier  2  NOx  average  standard  before 
they  are  required  to  do  so,  or  else 
introduce  vehicles  that  meet  or  siupass 
the  0.07  standard  in  greater  quantities 
than  required.  Alternative  phase-in 
schedules  essentially  credit  the 
manufactiuer  for  its  early  or  accelerated 
efforts  and  allow  the  manufacturer 
greater  flexibility  in  subsequent  years 
during  the  phase-in.  Thus,  the 
alternative  phase-in  schedule  provisions 
provide  incentive  and  flexibility  to 
manufacturers  to  introduce  Tier  2 
vehicles  before  2004  (or  2008  for 
HLDTs). 

As  outlined  in  the  NPRM,  an 
alternative  phase-in  schedule  will  be 
acceptable  if  it  passes  a  specific 
mathematical  test.  We  have  designed 
the  test  to  provide  manufactiuers  benefit 
from  certifying  to  the  Tier  2  standards 
early  while  ensm^ing  that  significant 
numbers  of  Tier  2  vehicles  are 
introduced  diuing  each  year  of  the 
alternative  phase-in  schedule.  To  test  an 
alternative  schedule,  a  manufacturer 
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must  sum  its  yearly  percentages  of  Tier 
2  vehicles  beginning  with  model  year 
2001  and  compare  tlie  result  to  the  sum 
that  results  from  the  primary  phase-in 
schedule.  If  an  alternative  schedule 
scores  as  high  or  higher  than  the  base 
option,  then  the  alternative  schedule  is 
acceptable.  The  mathematical  technique 
to  evaluate  alternative  phase-in  schemes 
is  somevtrhat  similar  to  that  used  in  oiu 
NLEV  rule  and  in  California  rules. 

For  LDV/LLDTs,  the  final  sum  of 
percentages  must  equal  or  exceed  250 — 
the  sum  that  results  from  a  25/50/75/ 
100  percent  phase-in.  For  example,  a 
10/25/50/65/100  percent  phase-in  that 
begins  in  2003  will  have  a  sum  of  250 
percent  and  is  acceptable.  In  this 
example,  assuming  constant  levels  of 
production,  each  Tier  2  vehicle  sold 
early  (i.e.  in  2003)  will  permit  the 
manufactiuer  to  sell  one  less  Tier  2 
vehicle  in  the  last  phase-in  year  (2006). 
A  10/20/40/70/100  percent  phase-in 
that  begins  the  same  year  has  a  siun  of 
240  percent  and  is  not  acceptable.  For 
HLDTs,  the  sum  must  equal  or  exceed 
150  percent. 

To  ensure  that  significant  numbers  of 
Tier  2  vehicles  are  introduced  in  the 
2004  time  frame,  manufacturers  will  not 
be  permitted  to  use  alternative  phase-in 
schedules  that  delay  the 
implementation  of  the  Tier  2  LDV/LLDT 
requirements,  even  if  the  sum  of  the 
phase-in  percentages  meets  or  exceeds 
250.  Such  a  situation  could  occiu  if  a 
manufactiu«r  delayed  implementation 
of  its  Tier  2  production  until  2005  and 
began  a  75/85/100  percent  phase-in  that 
year.  To  protect  against  this  possibibty, 
we  are  finalizing  the  proposed 
requirement  that  for  any  alternative 
phase-in  schedule,  a  manufacturer's 
phase-in  percentages  from  the  2004  and 


earlier  model  years  sum  to  at  least  25%. 
In  the  final  rule  we  are  including  an 
additional  measure  of  flexibility  to  the 
requirements  for  alternative  phase-in 
schedules.  We  will  permit 
manufacturers  to  achieve  a  2004  phase- 
in  of  less  than  25%,  but  no  less  than 
20%.  provided  that  in  2005  they  make 
up  the  shortfall  in  a  two-for-one 
manner.  So,  as  an  example,  a 
manufacturer  that  phased  in  5%  in  2003 
and  15%  in  2004  would  achieve  a  total 
of  20%  through  the  2004  model  year 
and  would  need  to  comply  with  Tier  2 
requirements  for  at  least  60%  of  its 
LDV/LLDTs  in  2005.  We  believe  that 
this  flexibility  is  appropriate  because 
the  required  response  for  2005  model 
year  vehicles  more  than  makes  up  for 
the  environmental  loss  from  the  2004 
model  year  vehicles. 

We  requested  comment  on  whether 
alternative  phase-in  schedules  should 
be  structured  to  permit  manufacturers  to 
extend  phase  in  past  the  final  year  of  the 
primary  phase-in  schedule  (2007  or 
2009).  While  the  Alliance  proposal  and 
comments  clearly  support  phase-ins  that 
run  past  2007  and  2009,  other 
commenters  were  opposed  to  any 
extensions  of  the  phase-in  period.  In 
fact  most  commenters  who  addressed 
the  length  of  the  phase-in  indicated,  as 
previously  discussed,  that  the  phase-in 
for  HLDTs  should  be  moved  ahead  to 
2007  to  coincide  with  LDV/LLDTs.  We 
are  not  finalizing  any  provisions  that 
will  permit  alternative  phase-in 
schedules  to  provide  additional  time  for 
manufactiuers  to  meet  any  final  100% 
compliance  year. 

In  the  NPRM,  we  pointed  out  that 
phase-in  schedules,  in  general,  add  little 
flexibility  for  manufacturers  with 
limited  product  offerings  because  a 


manufacturer  with  only  one  or  two  test 
groups  can  not  take  full  advantage  of  a 
25/50/75/100  percent  or  similar  phase- 
in.  For  manufactuirers  meeting  EPA's 
definition  of  "small  volume 
manufacturer,"  we  proposed  to  exempt 
those  manufactiu«rs  from  the  phase-in 
schedules  and  require  them  to  simply 
comply  with  the  final  100%  compliance 
requirement.  We  are  finalizing  this 
provision  for  small  voliune 
manufacturers.  This  provision  is  only 
intended  to  apply  to  small  volume 
manufacturers  and  not  to  small  test 
groups  of  larger  manufacturers. 

For  larger  manufactiuers  having  a 
limited  product  line,  we  recognize  that 
our  phase-in  schedule  may  lack 
flexibility,  however,  we  are  not 
including  any  provisions  to  address  this 
issue  as  we  are  for  small  voliune 
manufactiu^rs  because  we  do  not 
believe  these  manufacturers  need  the 
relief  and  we  do  not  want  to  sacrifice 
any  air  quality  benefits  of  the  program. 

c.  Manufacturers  Will  Meet  a  "Corporate 
Average"  NOx  Standard 

While  the  manufacturer  will  be  free  to 
certify  a  test  group  to  any  applicable  bin 
of  standards  in  Table  IV.B.-2,  it  will 
have  to  ensiue  that  the  sales-weighted 
average  of  NOx  standards  from  afi  of  its 
test  groups  of  Tier  2  vehicles  meet  a  full 
usefiil  life  standard  of  0.07  g/mi.^ 
Using  a  calculation  similar  to  that  for 
the  NMOG  corporate  average  standard 
in  the  California  and  NLEV  programs, 
manufacturers  must  determine  their 
compliance  with  the  corporate  average 
NOx  standard  at  the  end  of  the  model 
year  by  computing  a  sales  weighted 
average  of  the  full  useful  life  NOx  ^ 
standards  from  each  bin.  Manufactxu^rs 
must  use  the  following  formula: 


^  ,  ^^        y,(Tier  2  NOx  std  for  each  bin)  X  (sales  for  each  bin) 

Corporate  Average  NOx  = 

total  Tier  2  sales 


Manufacturers  must  exclude  vehicles 
sold  in  California  or  states  adopting 
California  LEV  U  standards  from  the 
calculation.  As  indicated  above, 
manufactiuers  must  compute  separate 
NOx  averages  for  LDV/LLDTs  and. 
HLDTs  through  model  year  2008. 

The  corporate  average  NOx  standards 
of  the  primary  Tier  2  program  and  the 
interim  programs  for  LDV/LLDTs  and 
HLDTs  will  ensure  that  expected  fleet- 
wide  emission  reductions  are  achieved. 
At  the  same  time,  the  corporate  average 
standards  allow  us  to  permit  the  sale  of 


some  vehicles  above  the  levels  of  the 
average  standards  to  address  the  greater 
technological  challenges  some  vehicles 
face  and  to  reduce  the  overall  costs  of 
the  program.  We  discuss  how 
manufacturers  can  generate,  use,  buy 
and  sell  NOx  credits  under  the  interim 
and  Tier  2  programs  in  the  next 
subsection. 

Given  the  corporate  average  NOx 
standards,  we  do  not  believe  a  corporate 
average  NMOG  standard  as  used  by 
California  is  essential  because  meeting 
the  corporate  average  NOx  standard  will 


automatically  bring  the  NMOG  fleet 
average  to  approximately  0.09  g/mi  or 
below. 

d.  Manufactiuers  Can  Generate.  Bank, 
and  Trade  NOx  Credits 

i.  General  Provisions 

As  mentioned  in  the  Overview  above, 
we  are  finalizing  our  proposal  that 
manufacturers  with  year-end  corporate 
average  NOx  emissions  for  their  Tier  2 
vehicles  below  0.07  g/mi  can  generate 
Tier  2  NOx  credits.  Credits  can  be  saved 
(banked)  for  use  in  a  futiu«  model  year 


««  For  interim  vehicles,  this  average  NOx  standard 
will  be  0.20  for  HLDTs  and  0.30  for  LDV/LLDTs. 


Compliance  with  these  interim  average  standards 


will  be  calculated  in  the  same  manner  as 
compliance  with  the  0.07  standard. 
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or  for  trading  ( ;ale)  to  another 
manufactiu-er.  Manufacturers  can  use 
credits  if  their  corporate  average  NOx 
emissions  are  <  hove  0.07  g/mi. 

As  proposed ,  the  Tier  2  standards  will 
apply  regardle!  is  of  the  fuel  the  vehicle 
is  designed  for  and  there  will  be  no 
restrictions  on  averaging,  banking  or 
trading  of  cred  ts  across  vehicles  of 
different  fuel  t  rpes.  Consequently,  a 
gasoline  fuelec  LDV  might  help  a 
manufacturer  generate  NOx  credits  in 
one  year  that  cpuld  be  banked  for  the 
next  year  when  they  Could  be  used  to 
average  against  NOx  emissions  of  a 
diesel  fueled  LlDT  within  the 
appropriate  averaging  structure. 

Because  of  tike  split  phase-in  and  the 
different  interim  programs  we  are 
finalizing  for  t^e  two  different  groups  of 
vehicles  (LDV/LLDTs  and  HLDTs).  we 
are  cdso  finaliz  ng  the  proposed 
requirement  th  st  manufactxirers 
compute  their  corporate  Tier  2  NOx 
averages  separi  itely  for  LDV/LLDTs  and 
HLDTs  through  2008.  As  we  proposed, 
credit  exchang  5S  between  LDVs/LLDTs 
and  HLDTs  wi  1  not  be  allowed  nor  will 
credit  exchang  js  across  the  interim 
programs  or  between  the  interim 
programs  and  I  he  final  Tier  2  program 
be  allowed.  Th  ese  restrictions  will  end 
with  the  2009  model  year  at  which  time 
both  phase-ins  and  all  interim  standards 
will  have  ended  and  the  program  will 
permit  free  ave  raging  across  all  Tier  2 
vehicles.  As  ncted  in  the  NPRM,  we  are 
concerned  that  allowing  cross-trading 
between  interim  and  Tier  2  vehicles  will 
reduce  the  exp  scted  benefits  of  the 
program  and  d  jlay  fleet  turnover  to  Tier 
2  emission  levols.  For  this  reason  we 
did  not  propos  3  and  are  not  finalizing 
to  permit  such  exchanges. 


a.  Averaging, 
NOx  Credits 


Ranking,  and  Trading  of 
'ills  Several  Goals 


Fulfills 

We  explaine  i  in  the  NPRM  why  we 
beheve  the  pre  visions  for  averaging, 
banking,  and  t  ading  of  NOx  credits 
(ABT)  will  be  valuable.  In  short: 

•  An  ABT  program  is  an  important 
factor  that  EPA  takes  into  consideration 
in  setting  emis  >ion  standards  that  are 
appropriate  ur  der  section  202  of  the 
Clean  Air  Act.  ABT  allows  us  to 
consider  a  moi  e  stringent  emission 
standard  than  :  night  otherwise  be 
appropriate  un  der  the  CAA,  since  ABT 
reduces  the  co  ;t  and  improves  the 
technological  I  aasibility  of  achieving  the 
standard; 

•  ABT  enha  ices  the  technological 
feasibility  and  cost  effectiveness  of  the 
proposed  stanc  ard  and  allows  the 
standard  to  be  attainable  earlier  than 
might  otherwi:  e  be  possible; 

•  ABT  prov  des  manufacturers  with 
additional  pro  luct  planning  flexibility 


and  the  opportimity  for  a  more  cost 
effective  introduction  of  product  lines; 

•  ABT  creates  incentive  for  early 
introduction  of  new  technology, 
allowing  certain  engine  families  to  act 
as  trail  blazers  for  new  technology; 

We  view  the  ABT  provisions  in 
.today's  rule  as  environmentally  neutral 
because  the  use  of  credits  by  some 
vehicles  is  offset  by  credits  generated  by 
other  vehicles.  However,  when  coupled 
with  the  new  standards,  ABT  will  have 
environmental  benefits  because  it 
allows  the  new  standards  to  be 
implemented  earlier  than  would 
otherwise  be  appropriate. 

Hi.  How  Manufacturers  Can  Generate 
and  Use  NOx  Credits 

Manufacturers  will  determine  their 
year-end  corporate  average  NOx 
emission  level  by  computing  a  sales- 
weighted  average  of  the  NOx  standard 
from  each  bin  to  which  the 
manufacturer  certifies  any  LDVs  or 
LDTs.  Tier  2  NOx  credits  will  be 
generated  when  a  manufactiuer's 
average  is  below  the  0.07  gram  per  mile 
corporate  average  NOx  standard, 
according  to  this  formula: 
NOx  Credits={0.07  g/mi  -  Corporate 

Average  NOx)xSales 

The  manufacturer  can  use  these  NOx 
credits  in  futvue  years  if  its  corporate 
NOx  average  is  above  0.07,  or  it  can 
trade  (sell)  the  credits  to  other 
manufacturers.  Tier  2  credits  can  be 
generated  via  this  mechanism  beginning 
in  the  first  phase-in  year,  i.e.,  2004  for 
LDV/LLDTs  and  2008  for  HLDTs.  The 
use  of  NOx  credits  will  not  be  permitted 
to  address  Selective  Enforcement 
Auditing  or  in-use  testing  failures. 

The  enforcement  of  the  NOx 
averaging  standard  will  occur  through 
the  vehicle's  certificate  of  conformity.  A 
manufactiirer's  certificate  of  conformity 
will  be  conditioned  upon  compliance 
with  the  averaging  provisions.  The 
certificate  will  be  void  ab  initio  if  a 
manufacturer  fails  to  meet  the  corporate 
average  NOx  standard  and  does  not 
obtain  appropriate  credits  to  cover  its 
shortfall  in  that  model  year  or  in  the 
next  three  model  years  (see  deficit 
carryforward  provision  below). 
Manufacturers  will  need  to  track  their 
certification  levels  and  sales  unless  they 
produce  only  vehicles  certified  to  bins 
containing  NOx  levels  of  0.07  g/rai  or 
below  and  do  not  plan  to  bank  NOx 
credits. 

iV.  Manufacturers  Can  Earn  and  Bank 
Credits  for  Early  NO\  Reductions 

In  the  NPRM,  we  proposed  that  to  the 
extent  a  manufacturer's  corporate 
average  NOx  level  of  its  "early  Tier  2" 


vehicles  was  below  0.07  g/mi,  the 
manufacturer  could  bank  NOx  credits 
for  later  use.  We  recognize  (and  the 
comments  assert)  that  this  provision 
may  be  lightly  used,  because  it  requires 
a  large  reduction  from  prior  standards  to 
produce  any  credits.  However,  oiu  goal 
is  to  bring  vehicles  to  Tier  2  levels  as 
quickly  as  possible  and  we  are 
concerned  that  any  other  approach 
could  provide  credits  for  reductions 
manufactiirers  would  make  relatively 
easily  from  previous,  higher  standards. 
Such  credits  would  then  be  used  to 
delay  the  impact  of  the  0.07  g/mi  NOx 
standard.  Further,  we  beheve  that  our 
provision  for  alternative  phase-in 
schedules  provides  what  is  essentially  a 
supplemental,  or  perhaps  even  primary, 
early  banking  program,  in  that  it  permits 
manufacturers  to  trade-off  earlier  phase- 
in  percentages  for  later  phase-in 
percentages.  To  provide  manufactiu'ers 
with  greater  flexibility  and  with 
incentives  to  certify,  produce  and  sell 
Tier  2  vehicles  as  early  as  possible,  we 
are  finalizing  the  alternative  phase-in 
provisions.  (See  rV.B.4.b.ii  above.) 
Under  such  schedules,  a  manufacturer 
can  certify  vehicles  to  an  average  NOx 
level  of  0.07  g/mi  or  below  in  years 
prior  to  the  first  required  phase-in  year 
and  then  phase  its  remaining  vehicles  in 
over  a  more  gradual  phase-in  schedule 
that  will  still  lead  to  100%  compliance 
by  2007  (2009  for  HLDTs). 

Thus,  we  are  finalizing  our  provision 
for  early  NOx  credits  essentially  as 
proposed.  To  the  extent  that  a 
manufacturer's  corporate  average  NOx 
level  of  its  "early  Tier  2"  vehicles  is 
below  0.07  g/mi,  the  manufacturer  can 
bank  NOx  credits  for  later  use. 
Manufacturers  will  compute  these  early 
credits  by  calculating  a  sales-weighted 
corporate  average  NOx  emission  level  of 
their  Tier  2  vehicles,  as  in  the  basic  Tier 
2  program  described  above.  In  section 
IV.B.4.d.vii.  below,  we  describe 
provisions  we  are  adding  to  the  final 
rule  that  will  enable  manufactiu'ers  to 
generate  extra  credits  from  vehicles 
certified  to  very  low  levels.  In  addition 
to  encouraging  production  of  very  clean 
vehicles,  these  provisions,  which  apply 
beginning  in  2001,  will  enhance  the 
abilities  of  manufacturers  to  generate 
early  credits. 

Early  Tier  2  credits  will  have  all  the 
same  properties  as  credits  generated  by 
vehicles  subject  to  tbe  primary  phase-in 
schedule.  We  proposed  that  these 
credits  could  not  be  used  in  the  NLEV, 
Tier  1  or  interim  program  for  non-Tier 
2  vehicles  in  any  way.  We  are  finalizing 
this  restriction  as  proposed.  We  are  also 
finalizing  as  proposed  that  the  NMOG 
emissions  of  these  vehicles  (LDVs  and 
LLDTs  only)  can  be  used  in  the 
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calculation  of  the  manufacturer's 
corporate  average  NMOG  emissions 
under  N[LEV  through  2003. 

To  provide  manufacturers  with 
maximimi  flexibility  in  the  period  prior 
to  2004,  when  LDV/LLDT  useful  hves 
will  still  be  at  100,000  miles,  we 
proposed  and  are  hnalizing  that 
manufacturers  may  choose  between  the 
Tier  2  120.000  mile  useful  life  or  the 
current  100,000  mile  useful  life 
requirement  for  early  Tier  2  LDV/ 
LLDTs.  {HLDTs  already  have  a  120,000 
mile  useful  life.)  Early  LDV/LLDT  NOx 
credits  for  100,000  mile  useful  Ufe 
vehicles  will  have  to  be  prorated  by 
100,000/120,000  (5/6)  so  that  they  can 
be  properly  applied  to  120,000  mile  Tier 
2  vehicles  in  2004  or  later. 

We  proposed'to  restrict  early  banking 
of  HLDT  Tier  2  NOx  credits  to  die  four 
year  period  from  2004-2007.  This 
restriction  was  due  to  a  concern  about 
excessive  credits  generation  if  a  longer 
credit  generation  period  was  available. 
Based  on  our  review  of  the  comments 
and  from  reconsideration  of  the 
restrictive  nature  of  our  approach  for 
early  credits,  we  are  much  less 
concerned  that  allowing  generation  of 
early  HLDT  Tier  2  credits  in  years  prior 
to  2004  will  result  in  excessive  credits. 
Prior  to  2004,  manufactiu^rs  will  only 
be  required  to  meet  the  Tier  1  standards 
which  are  much  higher  than  the  final 
Tier  2  standards.  Manufacturers  will 
have  to  make  large  cuts  in  emissions  to 
bank  the  small  amount  of  credits  offered 
by  our  early  banking  provision.  Fxirther, 
we  recognize  that  vehicles  that  meet  the 
Tier  2  standards  early  provide  an 
environmental  benefit,  and  the  earlier 
that  benefit  occurs,  the  earlier  that  areas 
can  use  such  benefits  to  reach  or  come 
close  to  attainment.  Lastly,  we  believe  it 
is  appropriate  to  match  the  period  of 
early  credit  generation  with  the  years  in 
which  we  will  permit  alternative  phase- 
in  schedules.  ConsequenUy,  we  are 
finalizing  ova  provisions  for  early 
banking  such  that  manufacturers  may 
bank  early  Tier  2  NOx  credits  in  model 
years  2001-2007. 

We  recognize  that  vehicles  generating 
early  Tier  2  NOx  credits  may  be  doing 
so  without  the  emissions  benefit  of  low 
sulfur  fuel,  and  thus  these  vehicles  may 
not  achieve  the  full  in-use  emission 
reduction  for  which  they  received 
credit.  When  these  credits  are  used  to 
permit  the  sale  of  higher-emitting 
vehicles,  there  may  be  a  net  increase  in 
emissions.  For  the  most  part,  this  is  a 
problem  anyway,  since  NLEV  vehicles 
are  also  sensitive  to  gasoline  sulfur.  We 
believe  that  the  benefits  of  early 
introduction  of  Tier  2  technology 
described  above  are  significant  enough 
that  they  are  worth  the  risk  of  some 


emission  losses  that  might  occur  if  and 
when  the  early  credits  are  used.  Also, 
we  believe  that  some  fuel  sulfur 
reductions  will  occur  prior  to  2004  as 
refiners  upgrade  their  refineries  or  bring 
new  refining  capacity  on  stream  in 
anticipation  of  the  2004  requirements 
and  take  advantage  of  the  phase-in 
proposed  in  the  gasoline  sulfur  ABT 
program  (described  in  Section  IV.C. 
below). 

V.  Tier  2  NOx  Credits  Will  Have 
Unlimited  Life 

We  discussed  in  the  preamble  to  the 
NPRM  why  we  did  not  propose  to  apply 
the  California  schedule  of  discounting 
unused  credits  adopted  for  NMOG 
credits  in  the  NLEV  program.  This 
schedule  serves  to  limit  credit  life 
throughout  the  program  by  reducing 
unused  credits  to  50,  25  and  0  percent 
of  their  original  number  at  the  end  of 
the  second,  third  and  fourth  year, 
respectively,  following  the  year  in 
which  they  were  generated.  We  agree 
that  such  a  scheme  may  be  appropriate 
in  the  California  program  with  its 
declining  NMOG  average  standard,  but 
in  the  federal  prograim,  once  the  phase- 
in  period  ends  in  model  year  2009,  all 
LDVs  and  LDTs  will  comply  on  average 
with  a  fixed  Tier  2  NOx  standard. 

Credits  allow  manufacturers 
flexibility  to  meet  standards  cost 
effectively  and  to  address  imexpected 
shifts  in  sales  mix.  When  matched  with 
a  NOx  average  standard,  credits  provide 
flexibility  constrained  by  the 
requirement  that  all  vehicles,  on 
average,  must  comply  with  a  fixed 
standard.  Defined  bins  of  standards 
prevent  any  one  vehicle  from  having 
extremely  high  emissions,  while  the 
need  to  offset  higher  vehicles  with 
lower  vehicles  to  meet  an  average  NOx 
standard  prevents  large  niunbers  of 
vehicles  from  utilizing  the  higher  bins. 

We  requested  conunent  in  me  NPRM 
on  the  need  for  discounting  of  credits  or 
limits  on  credit  life  and  what  those 
discount  rates  or  limits,  if  any.  should 
be.  The  0.07  NOx  emission  standard  in 
the  Tier  2  program  is  quite  stringent  and 
does  not  present  easy  opportunities  to 
generate  credits.  The  degree  to  which 
manufacturers  invest  the  resources  to 
achieve  extra  NOx  reductions  provides 
environmental  benefit  for  years  to  come 
and  it  is  appropriate  that  the 
manufacturer  get  credits.  We  do  not 
want  to  take  measures  to  reduce  the 
incentive  for  manufactiuers  to  bank 
credits  nor  do  we  want  to  take  measures 
to  encourage  unnecessary  credit  use. 
Consequently  we  are  finalizing  our 
proposal  that  Tier  2  NOx  credits, 
including  early  credits,  have  unlimited 
hves. 


vi.  NOx  Credit  Deficits  Can  Be  Carried 
Forward 

When  a  manufacturer  has  a  NOx 
deficit  at  the  end  of  a  model  year-»-that 
is,  its  corporate  average  NOx  level  is 
above  the  required  corporate  average 
NOx  standard — we  proposed  that  the 
manufacturer  could  carry  that  deficit 
forward  into  the  next  model  year.  Such 
a  carry-forward  could  only  occur  after 
the  manufacturer  used  any  banked 
credits.  If  the  deficit  still  existed  and  the 
manufacturer  chose  not  to  or  was  unable 
to  purchase  credits,  the  deficit  could  be 
carried  over.  At  the  end  of  that  next 
model  year,  according  to  our  proposal, 
the  deficit  would  need  to  be  covered 
with  an  appropriate  number  of  NOx 
credits  that  the  manufacturer  generated 
or  purchased.  Any  remaining  deficit 
would  be  subject  to  an  enforcement 
action.  To  prevent  deficits  from  being 
carried  forward  indefinitely,  the 
manufacturer  would  not  be  permitted  to 
run  a  deficit  for  two  years  in  a  row.^^ 

Manufacturers  made  the  persuasive 
case  that  by  the  time  they  can  tabulate 
their  average  NOx  emissions  for  a 
particular  model  year,  the  next  model 
year  is  likely  well  imderway  and  it  is 
too  late  to  make  calibration,  marketing 
or  sales  mix  changes  to  adjust  that  year's 
credit  generation.  Therefore,  based  upon 
comments,  we  are  finalizing  a  modified 
approach  to  credit  deficits  such  that  a 
manufactiu^r  having  a  credit  deficit  in 
the  interim  or  Tier  2  program  can  carry 
that  deficit  forward  for  a  total  of  three 
years,  but  the  manufactiu^r  must  apply 
all  its  available  credits  to  that  deficit  on 
a  one-for-one  basis  in  each  of  the  first 
two  succeeding  model  years.  If  the 
deficit  is  not  covered  by  the  third  model 
year,  the  manufacturer  must  apply 
credits  at  a  rate  of  1.2:1.  No  deficit  may 
be  carried  into  the  fourth  year.  In  order 
to  accommodate  this  modification  to  our 
proposal,  we  must  also  modify  our 
proposed  provision  that  would  have 
prevented  manufacturers  from  running  a 
deficit  in  two  consecutive  model  years 
so  that  deficits  can  not  be  shifted  from 
one  year  to  the  next  and  thus  carried 
forward  indefinitely.  Because  we  are 
permitting,  in  this  final  rule,  deficits  to 
be  carried  forward  for  as  long  as  three 
years  we  are  finalizing  that 
manufactiuers  can  not  nm  a  deficit  in 
any  year  in  which  it  is  paying  off  a 
deficit  from  a  previous  year.  The  effect 
of  this  provision  is  the  same  as  that  in 


*•  Because  of  the  limited  duration  of  the  interim 
programs,  we  proposed  thai  a  manufacturer  could 
carry  a  credit  deficit  in  the  interim  program  forward 
until  the  2006  model  year  (2008  for  HLDTs).  The 
interim  program,  in  its  entirety,  lasts  only  five  years 
and  therefore  we  saw  little  risk  of  prolonged 
deficits. 
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the  NPRM —  to  keep  manufacturers  from 
shifting  deficit  i  forward  indefinitely. 

We  note  that  under  our  modified  final 
approach,  man  ufacturers  will  have  the 
flexibility  to  ca  rry  deficits  from  the 
interim  prograi  n  forward  into  the  final 
Tier  2  program.  This  feature  is  likely  to 
be  used  only  ii  i  an  extreme  situation 
since  the  Tier  ; ;  credits  needed  to  offset 
the  interim  credit  deficit  will  be  more 
difficult  to  gen  3rate.  Consequently,  we 
do  not  believe  this  provision  is 
inconsistent  w  th  our  approach  of 
segregating  int  jrim  and  Tier  2  credits.  In 
fact,  manufacti  irers  electing  to  cover  an 
interim  credit  i  leficit  with  Tier  2  credits 
will  likely  hav  ( to  accelerate  the 
introduction  o:  Tier  2  vehicles  to  get  the 
necessary  cred  ts  to  cover  the  deficit. 

We  are  finali  zing  that  small  volume 
manufactiu'ers  may  not  use  the  credit 
deficit  carryfoi  ward  provision  until  they 
have  been  in  compliance  with  the 
relevant  average  NOx  standard  for  one 
model  year,  hi  section  V  of  this 
preamble  we  e  cplain  that  we  are  not 
requiring  smal  volume  manufacturers 
to  comply  witl  i  intermediate  phase-in 
requirements  i  nder  our  interim  or  Tier 
2  phase-ins.  R<  ther,  they  will  just  have 
to  comply  for  i  11  of  their  vehicles  in  the 
last  phase-in  y  5ar.  Because  they  do  not 
have  to  compl; '  with  intermediate 
phase-in  requi  ements,  small  volume 


e.  Interim  Star  dards 
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forLDV/LLDTi 
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manufacturers  effectively  get  more  time 
to  comply  (as  much  as  three  years).  We 
do  not  want  to  create  a  situation  where 
they  could  get  even  more  time  to 
comply  by  using  the  credit  deficit 
carryforward  provision. 

vii.  Encouraging  the  Introduction  of 
Ultra-Clean  Vehicles 

We  requested  comment  in  the  NPRM 
as  to  whether  we  should  provide 
additional  NOx  credits  for  vehicles  that 
certify  to  very  low  levels.  We  stated  in 
the  NPRM  that  we  believe  it  is 
appropriate  to  provide  inducements  to 
manufacturers  to  certify  vehicles  to  very 
low  levels  and  that  these  inducements 
may  help  pave  the  way  for  greater  and/ 
or  more  cost  effective  emission 
reductions  from  futiire  vehicles.  We 
believe  it  is  important  in  a  rule  of  this 
nature  to  provide  extra  incentive  to 
encourage  manufacturers  to  produce 
and  market  very  clean  vehicles.  We 
believe  this  is  especially  important  in 
the  earliest  years  of  the  program  when 
manufacturers  must  make  resoiuce 
commitments  to  technologies  and 
vehicle  designs  that  will  have  multi- 
year  life  spans.  We  believe  this  program 
provides  a  strong  incentive  for 
manufacturers  to  maximize  their 
development  and  introduction  of  the 
best  available  vehicle/engine  emission 


control  technology,  and  this  in  turn 
provides  a  stepping  stone  to  the  broader 
introduction  of  this  technology  soon 
thereafter.  Early  production  of  cleaner 
vehicles  enhances  the  early  benefits  o^ 
our  program  and  vehicles  certified  to 
these  lowest  bins  produce  not  just  lower 
NOx  but  also  lower  NMOG,  CO  and 
HCHO  emissions.  If  a  manufacturer  can 
be  induced  to  certify  to  a  lower  bin  by 
the  promise  of  reasonable  extra  credits, 
the  benefits  of  that  decision  to  the 
program  may  last  for  many  years. 

We  are  finalizing  provisions  to  permit 
manufactiu'ers,  at  the  beginning  of  the 
program,  to  weight  LDV/Ts  certified  to 
the  lowest  two  bins  more  heavily  when 
calculating  their  fleet  average  NOx 
emissions.  Under  this  provision,  which 
applies  through  the  2005  model  year, 
manufacturers  may  apply  a  multiplier  to 
the  nimiber  of  LDV/Ts  sold  that  are 
certified  to  bins  1  and  2  (ZEVs  and 
SULEVs  in  California  terms).  This 
adjusted  number  will  be  used  in  the 
calculation  of  fleet  average  NOx 
emissions  for  a  given  model  year  and 
will  allow  manufacturers  having 
vehicles  certified  to  these  bins  to 
generate  additional  credits  (or  use  fewer 
credits)  that  year. 

The  multipliers  that  manufacturers 
may  use  are  found  in  Table  rV.B.-8 
below: 


Table  IV.B.^.— Multipliers  for  Additional  Credits  for  Bin  1  and -2  LDV/T 


Bin 


Model  year 


2001,  2002,  2003,  2004,  2005 
2001 ,  2002,  2003,  2004,  2005 


Multiplier 


1.5 
2.0 
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er  the  NLEV  program, 
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(California's  current 
LEV  requirement — 
LDVs  and  LDTls  (0.10  g/ 
NLEV  requirements 
DVs  and  LLDTs,  not  to 

p  rogram  is  effective 
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th  B  remaining  states  in 
t  lat  the  program  does  not 
ic  es  sold  in  California  or  in 
ado  Dted  California's  LEV 
)rogram  runs  at  least 


through  model  year  2003  and  can  run 
through  model  year  2005. 

Under  the  Tier  2  phase-in  we  are 
finalizing  today,  not  all  LDV/LLDTs 
covered  under  NLEV  will  be  subject  to 
Tier  2  standards  in  the  2004  to  2006 
period.  Without  a  program  for  full  Tier 
2  compliance  in  2004  (i.e.,  because  of 
the  phase-in),  these  vehicles  could 
revert  to  Tier  1  standards.  The  NLEV 
program,  moreover,  is  a  volimtary 
program  that  contains  several  provisions 
that  restrict  EPA's  flexibility  and  that 
could  lead  to  a  manufacturer  or  a 
covered  Northeastern  state  leaving  the 
program  in  or  prior  to  2004.  To  resolve 
these  concerns  we  are  finalizing  the 
proposed  interim  program  for  all  non- 
Tier  2  LDV/LLDTs  for  the  2004-2006 
model  years.  Our  interim  program  will 
replace  the  NLEV  program,  which  will 
terminate  at  the  end  of  2003.  The 
transition  from  NLEV  to  the  interim 
program  should  be  smooth  because  the 
interim  program  will  employ  several 


bins  derived  from  the  NLEV  standards 
for  LDVs,  LDTls  and  LDT2s.  The 
interim  program  will  ensure  that  all 
LDVs,  LDTls  and  LDT2s  that  are  not 
certified  to  Tier  2  levels  during  the 
2004-2006  phase-in  period  remain  at 
levels  at  least  as  stringent,  on  average, 
as  NLEV  levels.  The  interim  program 
will  also  bring  the  emission  standards 
for  LDT2s  more  into  line  with  those  for 
the  LDVs  and  LDTls  by  requiring  that 
they  be  averaged  luider  the  same  NOx 
standard  rather  than  under  separate 
standards  as  is  the  case  in  the  NLEV 
program. 

In  the  NPRM,  we  included  separate, 
sets  of  bins  for  the  interim  program  and 
Tier  2  program.  However,  we  indicated 
that  manufacturers  could  use  either  set 
for  interim  vehicles.  In  today's  final  rule 
we  have  combined  all  bins  into  one 
table  for  simplicity.  We  have  also  added 
two  new  bins  having  NOx  values  of  0.03 
g/mi  and  0.10  g/mi. 
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In  the  NPRM,  we  proposed  that,  for 
LDV/LLDTs.  all  bins  with  NOx  values 
over  0.20  g/mi  would  expire  at  the  end 
of  the  2006  model  year  when  there  are 
no  longer  any  interim  LDV/LLDTs. 
Table  IV-B.-4  shows  that  the  two 
highest  bins,  bins  9  and  10.  which  were 
derived  from  NLEV  and  included  to 
smooth  the  transition  from  NLEV  to  the 
interim  program  will  be  unuseable  for 
LDV/LLDTs  after  200&— the  last  year  of 
the  LDV/LLDT  phase-in.  Otherwise  all 
bins  will  remain  viable  for  the  duration 
of  the  Tier  2  program  unless  altered  by 
another  rulemaking. 

We  proposed  to  align  the  useful  Ufe 
periods  for  interim  standards  with  those 
of  the  Tier  2  standards  (full  useful  life 
of  120.000  miles),  as  discussed  in 
Sectipn  V.B.  below.  The  end  result  of 
this  proposal  would  have  been  that  all 
LDV/LLDTs— whether  in  the  Tier  2 
program  or  interim  program — would  go 
from  100.000  mile  usehil  lives  to 
120.000  mile  useful  lives  in  2004. 
However,  manufacturers  were  extremely 
concerned  about  the  certification 
workload  burden  for  2004.  They 
commented  that  they  would  be  un^^le 
to  carry  any  of  their  LDV/LLDTs  over 
from  2003  and  that  they  would  have  to 
recertify  all  of  their  vehicles  in  2004  and 
then  likely  recertify  them  again  as  they 
were  phased  into  the  Tier  2  standards. 
Therefore,  based  upon  comments,  we 
are  finalizing  that  useful  lives  of  the 
interim  LDV/LLDTs  may  remain  at 
100,000  miles.  Our  reasons  for  this 
change  are  discussed  in  greater  detail  in 
Section  V.B. 

We  are  finalizing  as  proposed  a 
corporate  average  full  useful  life  NOx 
standard  of  0.30  g/mi  for  this  interim 
program.  This  standard  is  derived  from 
the  NLEV  program  and  represents  the 
full  useful  life  NOx  standard  in  NLEV 
that  is  associated  with  LEV  LDVs  and 
LDTls.  LDVs  and  LDTls  will  aheady  be 
at  this  level,  on  average,  under  the 
NLEV  program.  LDT2s  are  subject  to 
standards  that  effectively  impose  a  NOx 
average  standard  of  0.5  g/mi  under 
NLEV,  but  we  believe  they  should 
readily  be  able  to  meet  the  0.30  g/mi 
average  especially  since  they  can  be 
averaged  with  the  LDVs  and  LDTls.  To 
aid  LDV/LLDTs  in  meeting  the  0.30  g/ 
mi  corporate  average  NOx  standard  in 
the  interim  program,  we  are  providing 
an  optional  NMOG  value  for  LDT2s 
certifying  to  bin  9  (where  the  NOx 
standard=0.3  g/mi).  This  option  is  only 
for  LDT2s,  and  only  for  those  produced 
by  manufacturers  that  elect  to  comply 
with  the  interim  requirements  for  all  of 
their  HLDTs  for  the  2004  model  year 
(see  next  section).  The  optional  NMOG 
values  for  quahfying  LDT2s  are  0.130  g/ 


mi  at  full  useful  life  and  0.100  at 
intermediate  useful  life. 

The  0.30  g/mi  corporate  average  NOx 
standard  wUl  apply  only  to  non-Tier  2 
(interim)  LDV/LLDTs  and  only  for  the 
2004-2006  model  years.  Manufacttuers 
will  compute,  bank,  average,  trade, 
accoimt  for.  and  report  interim  NOx 
credits  via  the  same  processes  and 
equations  described  in  this  preamble  for 
Tier  2  vehicles,  substituting  the  0.30  g/ 
mi  corporate  average  standard  for  the 
0.07  g/mi  corporate  average  standard  in 
the  basic  program.  Also.  EPA  will 
condition  the  certificates  of  conformity 
on  compliance  with  the  corporate 
average  standard,  as  described  for  Tier 
2  vehicles.  These  NOx  credits  will  be 
good  only  for  the  2004-2006  model 
years  and  will  only  apply  to  the  interim 
non-Tier  2  LDV/LLDTs.  Credits  will  not 
be  subject  to  any  discounts,  and  credit 
deficits  can  be  carried  forward  as 
described  imder  Section  IV.B.4.d.vi. 
above. 

NMOG  credits  from  the  NLEV 
program  can  not  be  used  in  this  interim 
program  in  any  way.  NOx  credits 
generated  under  this  interim  program 
will  not  be  applicable  to  the  Tier  2  NOx 
average  standard  of  0.07  g/mi  because  of 
our  concern  that  a  windfall  credit 
situation  could  occur.  This  could 
happen  because  credits  are  relatively 
easy  to  generate  under  a  0.30  g/mi 
standard  compared  to  generating  credits 
under  a  0.07  g/mi  standard.  As  we 
indicated  in  the  preamble  to  the  NPRM 
we  believe  the  application  of  credits 
earned  under  the  interim  standard  to  the 
Tier  2  standards  could  significantly 
delay  the  fleet  tiunover  to  Tier  2 
vehicles.  We  do  not  believe  there  is  a 
need  or  that  it  would  be  appropriate  to 
allow  such  a  delay.  The  requirements  of 
the  interim  program  will  be  monitored 
and  enforced  in  the  same  fashion  as  for 
Tier  2  vehicles. 

For  the  reasons  cited  above,  we 
beUeve  it  is  appropriate  to  extend 
interim,  NLEV-like  standards  beyond 
2003  as  a  mandatory  program  and  to 
bring  all  LDVs  and  LLDTs  within  its 
scope.  Manufacturers  have  already 
demonstrated  their  ability  to  make  LDVs 
and  LLDTs  that  comply  at  levels  well 
below  these  standards.  As  the  interim 
standards  for  LDV/LLDTs  are  essentially 
'phase-out"  standards,  we  did  not 
propose  and  are  not  finalizing  early 
banking  provisions  for  the  interim  LDV/ 
LLDTs. 

a.  Interim  Exhaust  Emission  Standards 
for  HLDTs 

We  believe  these  interim  standards 
are  necessary  and  reasonable  for  HLDTs. 
While  these  trucks  make  up  a  fairly 
small  portion  of  the  light-duty  fleet 


(about  14%).  their  current  standards 
under  Tier  1  are  far  less  stringent  than 
the  NLEV  standards  that  apply  to 
current  model  year  LDVs  and  LLDTs. 
Given  the  delayed  phase-in  we  are 
finalizing  for  HLDTs,  we  believe  it  is 
appropriate  to  require  some  interim 
reductions  from  these  vehicles.  Further, 
manufacturers  have  already 
demonstrated  their  ability  to  meet  these 
interim  standards  with  ffiJJTs.  These 
standards  are  a  reasonable  first  step 
toward  the  Tier  2  program  and  will 
provide  meaningful  reductions  in  the 
near  term  relative  to  current 
certification  levels  under  the  Tier  1 
emission  standards. 

We  also  proposed  interim  standards 
to  begin  in  2004  for  HLDTs.  These 
vehicles  are  not  included  in  the  NLEV 
program  and  will  be  subject  only  to  the 
Tier  1  standards  prior  to  today's  rule 
taking  effect.  Tier  1  standards  permit 
NOx  emissions  of  0.98  g/mi  for  LDT3s 
and  1.53  g/mi  for  LDT4s.  We  are 
finalizing  these  standards  generally  as 
proposed;  to  address  statutory  lead  time 
requirements,  we  are  offering  two 
options  for  the  phase-in  of  HLDTs  to  the 
interim  standards.  Manufacturers  can 
choose  between  either  of  these  two 
options: 

(Option  1)  Like  we  proposed  in  the 
NPRM,  manufacturers  must  bring  their 
entire  production  of  2004  model  year 
HLDTs  luider  the  interim  requirements 
and  phase  25%  of  them  into  the  0.20  g/ 
mi  fleet  average  NOx  requirement, 
followed  by  50%  in  2005,  75%  in  2006. 
and  then  100%  in  2007;  or 

(Option  2)  We  are  including  this 
option  to  address  statutory  lead  time 
requirements  for  HLDTs.  In  the  case  of 
2004  model  year  test  groups  whose 
model  years  commence  before  the 
fourth  anniversary  of  the  signature  date 
of  today's  rule,  the  manufacturer  may 
exclude  those  test  groups  from  the 
interim  HLDT  provisions  of  the  rule.  In 
the  case  of  2004  model  year  test  groups 
whose  model  years  commence  on  or 
after  the  fourth  anniversary  of  this  rule's 
signatiire,  the  manufacturer  must  bring 
all  such  HLDTs  under  the  requirements 
of  our  interim  program,  and  all  such 
vehicles  or  25%  of  the  manufacturer's 
sales  of  2004  model  year  HLDTs, 
whichever  is  less,  must  comply  with  the 
corporate  average  NOx  standard  of  0.20 
g/mi.  The  manufacturer  must  then  bring 
all  of  its  HLDTs  into  the  interim 
requirements  beginning  with  the  2005 
model  year  including  a  50%,  75%, 
100%  phase-in  to  the  0.20  g/mi  fleet 
average  NOx  standard  beginning  that 
year.  The  beginning  of  a  test  group's 
model  year  is  determined  under  section 
202(b)('3)  of  the  Act  and  40  CFR  Part  85 
Subpart  X. 
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Our  final  rulo  is  consistent  with  the 
requirements  o "  the  Act  because 
manufacturers  won't  have  to  phase-in 
HLDTs  until  ths  model  year  that 
commences  foi  j  years  from  the 
signature  of  thi  s  rule  if  they  don't  want 
to.  However,  to  provide  incentive  for 
manufacturers  ;o  comply  with  the 
interim  require  ments  for  all  of  their 
HLDTs  beginning  with  the  2004  model 
year,  i.e.  to  elect  Option  1,  we  are 
finalizing  a  pro  vision  to  permit  those 
manufactiirers  to  use  higher  NMOG 
values  in  two  s  tuations.  Manufacturers 
electing  to  mee  t  the  interim 
requirements  f^r  all  of  their  2004  model 
year  HLDTs  including  the  25%  phase-in 
number  must  s )  declare  in  their  2004 
model  year  HLDT  certification 
applications.  Tpey  may  then: 

•  Use  a  full  Useful  life  NMOG  value, 
through  the  20<)8  model  year,  of  0.280 
g/mi  for  LDT4a  certified  to  bin  10  (0.195 
g/mi  at  intermediate  life);  and 

•  Use  a  full  useful  life  NMOG  value, 
through  the  2006  model  year,  of  0.130 
g/mi  for  LDT2SJ  certified  to  bin  9  (0.100 
g/mi  at  interm«  diate  life).  ^° 

In  the  case  o  the  LDT4s,  the  optional 
NMOG  standai  d  will  enable 
manufacturers  to  more  easily  meet  oiu 
interim  HLDT  sIOx  standards,  the 
highest  of  whi(  h  (0.6  g/mi)  is  one-third 
tighter  than  wl  at  will  be  required  in 
California  imd(  >.t  Cal  LEV  I  through 
2006.  For  the  LDT2s,  the  optional 
NMOG  standard  will  help 
manufacturers  certify  more  LDT2s  to  bin 
9  (0.3  g/mi)  than  they  likely  would 
otherwise  (the'  would  probably  certify 
some  LDT2S  to  bin  10  where  NOx=0.6 
g/mi).  Therefoie,  both  of  these  optional 
standards  are  c  onsistent  with  our  goal  to 
achieve  imporl  ant  early  NOx  benefits 
from  our  progr  un. 

Except  tor  th  e  application  of  the  new 
option  describ(  d  above,  the  interim 
standards  for  t  LDTs  will  apply  as 
proposed,  and  will  phase-in  through  the 
2007  model  yeu-,  as  shown  in  Table 
IV.B.-2.  We  ari!  finalizing  the  proposed 
corporate  aver  ige  full-life  NOx  standard 
of  0.20  g/mi  fo  •  interim  HLDTs. 


'"  Manufacturen 
their  LDT2  certi 
2006  model  years 
for  the  2004^2008 
employ  alternate 
prior  to  2004,  they 
in  each  applicable^ 


must  cite  this  declaration  in 

ficltion  applications  for  the  2004- 

I  nd  in  their  LDT4  applications 

nodel  years.  If  manufacturers 

ase-in  schedules  that  begin 

must  also  make  the  declaration 

ear  before  2004. 


pi; 


Manufacturers  will  comply  with  the 
corporate  average  HLDT  NOx  standard 
by  certifying  their  interim  HLDTs  to  any 
of  the  full  useful  life  bins  shown  in 
Table  IV-B.-4.  Where  applicable, 
manufacturers  will  also  comply  with  the 
intermediate  useful  life  standards 
shown  in  Table  1V.B.-5.  Interim  HLDTs 
not  needed  to  meet  the  phase-in 
percentages  during  model  years  2004- 
2006  will  have  to  be  certified  to  the 
standards  of  one  of  the  bins  in  Table 
IV.B.-4  (and  -5),  and  NOx  will  thus  be 
capped  at  0.60  g/mi.  These  trucks  will 
not  be  included  in  the  calculation  to 
demonstrate  compliance  with  the  0.20 
g/mi  average. 

At  the  end  of  each  model  year, 
manufacturers  will  determine  their 
compliance  with  the  0.20  NOx  standard 
by  calculating  a  sales  weighted  average 
of  all  the  bins  to  which  they  certified 
any  interim  HLDTs,  excluding  those  not 
needed  to  meet  the  applicable  phase-in 
requirements  during  2004-2006.  The 
excluded  trucks  must  comply  with  the 
standards  from  one  of  the  bins  in  Table 
IV-B-4  (and  -5)  which  effectively  caps 
their  emissions  at  0.60  g/mi. 

For  HLDT  test  groups  that  are  not 
subject  to  the  phase-in  in  model  year 
2004  under  Option  2  above,  the  same 
requirements  as  described  above  apply 
except  that  there  are  no  new  standards 
for  these  vehicles  in  the  2004  model 
year.  Also,  the  optional  higher  NMOG 
values  for  LDT2s  and  LDT4s  do  not 
apply  for  any  manufacturer  that  uses 
Option  2. 

Given  that  the  interim  HLDT 
standards  are  "phase-in"  standards 
through  2007  (as  opposed  to  the  interim 
LDV/LLDT  standards,  which  are 
"phase-out"  standards),  we  are 
including  provisions  that  manufacturers 
may  employ  alternative  phase-in 
schedules  as  proposed  for  the  Tier  2 
standards  and  described  in  detail  in 
section  IV.B.4.b.ii.  of  this  preamble. 
These  schedules  provide  manufacturers 
with  greater  flexibility  and  we  believe 
they  also  provide  incentive  for 
manufacturers  to  introduce  advanced 
emission  control  technology  at  an 
earlier  date.  Alternative  phase-in 
schedules  will  have  to  provide  100% 
phase-in  by  the  same  year  as  the 
primary  phase-in  schedule  (2007). 
Manufacturers  will  be  eligible  for 


alternate  phase-in  schedules  to  the 
extent  that  they  produce  HLDTs  that 
meet  or  siupass  the  NOx  average 
standard  for  interim  HLDTs  of  0.20  g/mi 
in  2001-2003  or  to  the  extent  that  they 
produce  more  HLDTs  than  required  that 
meet  the  0.20  average  standard  in  2004 
or  later. 

Where  manufacturers  elect  not  to 
meet  the  phase-in  requirements  for  all  of 
their  2004  model  year  HLDTs,  as 
discussed  above  xmder  Option  2,  they 
may  still  employ  alternate  phase-in 
schedules,  but  the  sum  of  225  percent 
is  required  rather  than  the  250  percent 
required  for  alternate  phase-ins 
described  in  section  rV.B.4.b.ii.  In  this 
case,  the  sum  of  phase-in  percentages 
up  through  the  2005  model  year  must 
total  to  at  least  50%.  Also, 
manufactvuers  must  raise  the  225% 
value  to  the  extent  that  any  of  their  2004 
HLDTs'  model  years  commence  on  or 
after  the  fourth  anniversary  of  the 
signature  date  of  this  rule  and  are 
brought  into  compliance  with  the  0.20 
g/mi  average  NOx  standard. 

Lastly,  note  that  for  bin  10,  which  is 
only  usable  during  the  interim  program, 
we  have  established  a  PM  standard  of 
0.08  g/mi,  which  is  more  stringent  than 
the  Tier  1  standard  previously  in  effect 
for  these  vehicles.  We  do  not  expect  low 
sulfur  diesel  fuel  to  be  widely  available 
during  the  time  frame  of  the  interim 
program  but  we  expect  that  bin  10  levels 
can  be  reached  by  diesel  technology  on 
current  diesel  fuel.  As  a  part  of  this 
overall  approach,  we  are  making  the 
intermediate  life  standards  optional  for 
diesels  for  this  bin. 

f.  Light-Duty  Evaporative  Emission 
Standards 

We  are  finalizing  as  proposed  a  set  of 
more  stringent  evaporative  emission 
standards  for  all  Tier  2  light-duty 
vehicles  and  light-duty  trucks.  The 
standards  we  are  finalizing  are  shown  in 
Table  IV.B.-9  and  represent,  for  most 
vehicles,  more  than  a  50%  reduction  in 
diurnal  plus  hot  soak  standards  from 
those  that  will  be  in  effect  in  the  years 
immediately  preceding  Tier  2 
implementation.  The  higher  standards 
for  HLDTs  provide  allowance  for  greater 
non-fuel  emissions  related  to  larger 
vehicle  size. 
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Table  IV.B.-9.— Final  Evaporative  Emission  Standards 

[Grams  per  test] 


Vetiicle  class 


LDVs  and  LLDTs 
HLDTs  


3  day  diurnal 
+tK)t  soak 


0.95 
1.2 


Supplemental 

2  day  diumal 

+t)ot  soak 


1.2 
1.5 


Evaporative  emissions  from  LDVs  and 
LDTs  represent  nearly  half  of  the  light 
duty  VOC  inventory  projected  for  the 
2007-2010  time  frame,  according  to 
MOBILES  projections.  Manufactxirers 
are  cmrentiy  certifying  to  levels  that  are, 
on  average,  about  half  of  the  current 
standards,  and  in  many  cases,  much  less 
than  half  the  standards.  Thus,  meeting 
these  standards  appears  readily  feasible. 
Even  though  manufacturers  are  already 
certifying  at  levels  much  below  the 
ciurent  standard,  we  believe  that 
reducing  the  standards  will  result  in 
emission  reductions  as  all 
manufactiuers  seek  to  certify  with 
adequate  margins  to  allow  for  in-use 
deterioration.  Further,  we  believe  that 
tighter  standards  will  prevent 
"backsliding"  toward  the  current 
standards  as  manufacturers  piu^ue  cost 
reductions. 

As  mentioned  in  section  IV.B.— 4.b 
above,  we  will  phase  in  the  Tier  2 
evaporative  standards  by  the  same 
mechanism  as  the  Tier  2  exhaust 
standards;  e.g.,  25/50/75/100  percent 
beginning  in  2004  for  LDV/LLDTs  and 
50/100  percent  beginning  in  2008  for 
HLDTs  {as  shown  in  Table  IV.B.-2).  As 
for  the  exhaust  standards,  alternative 
phase-in  plans  will  also  be  available. 

The  evaporative  emission  standards 
we  proposed  and  are  finalizing  today 
are  the  same  as  those  that 
manufocturers'  associations  proposed 
during  the  development  of  California's 
LEV  II  proposal.  California  ultimately 
opted  for  more  stringent  standards;  we 
believe  that  our  standards  are 
appropriate  for  federal  vehicles  certified 
on  higher-volatility  federal  test  fuel. 

g.  Passenger  Vehicles  Above  8,500 
Pounds  GVWR 

Historically,  we  have  categorized  all 
vehicles  above  8,500  pounds  GVWR  as 
heavy-duty  vehicles  regardless  of  their 
application  and  they  have  been  subject 
to  standards  and  test  procedures 
designed  for  vehicles  used  in  heavier 
work  applications. '''  In  the  Tier  2 


'>  The  heavy-duty  definition  also  includes 
vehicles  that  weigh  over  6000  lbs  curb  weight 
regardless  of  their  GVWR.  We  are  not  aware  that 
any  vehicles  currently  produced  have  curb  weights 
above  6,000  lbs,  but  GVWRs  of  8,500  lbs  or  less. 


NPRM,  we  requested  comment  on 
whether  some  portion  of  vehicles  above 
8,500  pounds  GVWR  should  be 
included  in  the  Tier  2  program,  based 
on  vehicle  use  or  design  characteristics. 
The  Tier  2  proposals,  however,  applied 
to  light-duty  vehicles  and  light-duty 
trucks  and  did  not  cover  any  vehicles 
above  8,500  pounds  GVWR. 

On  October  29,  1999,  after  carefully 
considering  all  of  the  comments  on  this 
issue,  we  proposed  to  include  all 
personal  use  passenger  vehicles  (both 
gasoline  and  diesel  fueled)  between 
8,500  and  10,000  pounds  GVWR  in  the 
Tier  2  program.  This  group  of  vehicles 
would  include  large  SUVs  and 
passenger  vans  and  may  include  other 
types  of  "crossover"  multipurpose 
vehicles  in  the  future,  depending  on 
new  vehicle  designs.  We  proposed  this 
Tier  2  program  change  in  our  NPRM 
concerning  emissions  standards  for 
2004  and  later  heavy-duty  vehicles  and 
engines,  (64  PR  58472). 

Specifically,  we  proposed  to  revise 
the  definition  of  light-duty  truck  to 
include  any  complete  vehicle  between 
8,500  and  10,000  pounds  GVWR  that  is 
designed  primarily  for  the 
transportation  of  persons  and  has  a 
capacity  of  not  more  than  12  persons. 
We  expected  that  this  definition  woidd 
exclude  vehicles  that  have  been 
designed  for  a  legitimate  work  function 
as  their  primary  use,  such  as  the  largest 
pick-up  trucks,  the  largest  passenger 
vans,  and  cargo  vans;  these  vehicles 
would  continue  to  be  categorized  as 
heavy-duty  and  would  be  subject  to 
applicable  heavy-duty  standards.  We 
requested  comment  on  whether  the 
proposed  definition  would  adequately 
exclude  these  vehicles,  or  whether 
additional  criteria  may  be  needed  and 
how  that  criteria  might  be  used. 

Today,  we  are  finalizing  Tier  2 
standards  for  passenger  vehicles  above 
8,500  pounds  GVWR.  These  vehicles  are 
included  in  the  Tier  2  program 
beginning  in  2004  and  are  required  to 
meet  the  final  Tier  2  standards  in  2009 
and  later.  As  we  intended  in  the 
proposal,  these  vehicles  will  generally 
be  subject  to  the  same  requirements  as 


Nevertheless,  this  discussion  and  our  requirements 
includes  such  vehicles. 


HLDTs.  We  have  made  modifications  to 
the  program,  primarily  in  response  to 
comments  we  received  in  two  areeis:  (1) 
Changing  the  definition  of  light-duty 
truck  and  (2)  the  interim  program 
requirements. 

New  Vehicle  Category:  Medium-Duty 
Passenger  Vehicles  (MDPVs) 

The  mechanism  we  proposed  to  bring 
the  passenger  vehicles  over  8,500 
pounds  into  the  Tier  2  program,  was  to 
modify  the  definition  of  light-duty  truck 
to  include  those  vehicles.  The  objective 
of  this  proposal  was  to  have  these 
vehicles  treated  as  HLDTs  within  Tier  2. 
We  are  finalizing  requirements  which 
remain  consistent  with  oiu-  objective  of 
including  these  vehicles  in  Tier  T 
beginning  in  2004.  However,  the 
approach  we  are  finalizing  is  somewhat 
different  than  that  proposed. 

Rather  than  finalizing  the  revised 
definitions  for  light-duty  truck  as  we 
proposed,  we  are  creating  a  new 
category  of  heavy-duty  vehicles  termed 
"medium-duty  passenger  vehicles" 
(MDPVs).  These  vehicles  will  generally 
be  grouped  with  and  treated  as  HLDTs 
in  the  Tier  2  program.  The  MDPV 
category  is  defined  along  the  lines  of  the 
proposed  definition  change  for  the  LDT 
category,  with  some  modification,  as 
described  below.  Our  decision  to  create 
a  new  sub-category  of  heavy-duty 
vehicles  rather  than  modify  the  existing 
LDT  definition  does  not,  in  and  of  itself, 
change  the  way  in  which  Tier  2 
standards  are  applied  to  the  vehicles. 

We  decided  upon  the  above  approach 
because  section  216  of  the  CAA 
establishes  the  definition  for  LDT  as 
having  the  meaning  contained  in  the 
CFR  as  of  1990.  We  received  several 
comments  that  EPA  may  not  change  the 
definition  and  must  instead  devise  a 
way  to  categorize  the  vehicles  for 
purposes  of  Tier  2  which  does  not 
change  the  definition  of  light-duty 
truck.  Rather  than  adopt  a  change  to  the 
LDT  definition  that  would  be 
questionable  from  a  legal  perspective, 
we  are  adopting  an  approach  that  we 
believe  is  clearly  legally  acceptable. 
Under  this  approach  (as  with  the 
proposed  approach),  the  standards  for 
these  vehicles  are  promulgated  under 
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section  202(a){  J),  which  applies  to 
heavy-duty  vel  icles/engines. 

We  are  defin  mg  medium-duty 
passenger  vehi  :les  as  any  complete 
heavy  duty  vel  icle  less  thanlO.OOO 
pounds  GVWR  designed  primarily  for 
the  transportat  on  of  persons  including 
conversion  var  s  {i.e.,  vans  which  are 
intended  to  be  converted  to  vans 
primarily  inter  ded  for  the 
transportation  af  persons.  The 
conversion  froi  n  cargo  to  passenger  use 
usually  includi  ss  the  installation  of  rear 
seating,  windo  vs,  carpet,  and  other 
amenities).  We  are  not  including  any 
vehicle  that  Ul  has  a  capacity  of  more 
than  12  persons  total  or,  (2)  that  is 
designed  to  ac(  ommodate  more  than  9 
persons  in  seat  ng  rearward  of  the 
driver's  seat  or  (3)  has  a  cargo  box  (e.g., 
a  pick-up  box  ( ir  bed)  of  six  feet  or  more 
in  interior  leng  th.  We  would  consider 
vehicles  desigi  ed  primarily  for 
passenger  use  1  o  be  those  that  have 

e  behind  the  driver's 
seat.  We  have  idded  the  rear  passenger 
seating  capacit  y  criterion  to  exclude 

vehicles  which  are 

in  heavy-load  passenger 
applications.  V  ^e  do  not  believe  vehicles 
designed  primi  irily  for  personal  use 
passenger  tram  iportation  would  be 

rear  seating  for  more 
than  9  passengers.  ^^ 

We  have  adc  ed  the  pick-up  bed 
length  criterion  to  the  definition  to 
clearly  distingi  lish  standard  pick-ups 


from  other  vehicles  meeting  the  GVWR 
and  seating  capacity  criteria.  We 
received  several  comments  that 
although  the  proposal  clearly  states  our 
intention  not  to  include  heavy-duty 
pick-up  trucks  in  the  Tier  2  program, 
the  proposed  regulatory  definition  was 
unclear.  Currently,  heavy-duty  pick-ups 
have  beds  in  excess  of  six  feet.  Any 
futuje  offerings  of  vehicles  that  are 
equipped  with  significantly  shorter  beds 
would  be  included  in  the  MDPV 
category,  if  the  vehicle  also  met  the 
weight  and  seating  capacity  criteria. 
EPA  is  making  a  distinction  based  on 
bed  length  because  a  vehicle  introduced 
with  a  shorter  bed  would  have  reduced 
cargo  capacity  and  would  likely  have 
increased  seating  capacity  relative  to 
current  pick-ups,  making  it  more  likely 
to  be  used  primarily  as  a  passenger 
vehicle. 

Interim  Standards 

As  noted  above,  the  MDPVs  and 
HLDTs  must  meet  the  final  Tier  2 
standards  by  2009  at  the  latest.  Prior  to 
2009,  HLDTs  and  MDPVs  are  required 
to  meet  interim  standards.  The  interim 
standards,  as  described  earlier  in  section 
rV.B.4,  are  based  on  a  corporate  average 
full  life  NOx  standard  of  0.20  g/mile 
which  is  phased  in  25/50/75/100 
percent  in  2004-2007.  MDPVs  must  be 
grouped  with  HLDTs  for  the  interim 
standards  phase-in. 


We  received  several  comments  from 
manufacturers  that  requiring  these 
larger  vehicles  to  meet  a  new,  unique 
standard  prior  to  phase-in  to  the  interim 
program  would  worsen  the  workload 
biu-den  created  by  the  Tier  2  program. 
Manufacturers  do  not  currently  have 
facilities  available  for  chassis-testing 
diesel  vehicles  and  there  is  not  enough 
time  to  fold  diesel  vehicles  into  a 
chassis-based  program  by  2004. ''^ 

To  address  this  situation,  we  are 
providing  the  following  temporary 
additional  flexibilities  for  MDPVs.  We 
are  finalizing  an  additional  upper  bin 
for  MDPVs  for  the  interim  program 
(effective  in  model  years  2004  through 
2008).  This  bin  would  only  be  available 
for  MDPVs.  The  bin,  shown  in  Table 
rV.B-lO.  is  equivalent  to  the  California 
LEV  I  standards  that  are  applicable  to 
these  vehicles  prior  to  2004.  Vehicles 
certified  to  this  bin  must  be  tested  at 
adjusted  loaded  vehicle  weight  (ALVW), 
consistent  with  California  program 
testing  requirements.^''  Including  this 
upper  bin  provides  manufactiu^rs  with 
the  ability  to  carry  over  their  California 
vehicles  to  the  federal  program  prior  to 
their  phase-in  to  the  interim  and  final 
Tier  2  standards.  Once  phased  in  to  the 
interim  standards  manufacturers  may 
continue  to  use  the  upper  bin  but  the 
vehicles  must  be  included  in  the  0.20  g/ 
mi  NOx  average.  The  upper  bin  is  not 
available  to  manufacturers  for  the  final 
Tier  2  program. 


Table  IV.B.-IO.— Temporary  Interim  Exhaust  Emission  Standards  Bin  for  MDPVs  < 


NOx 


NMOG 


CO 


HCHO 


PM 


Full  Useful  Ufe  ( 


20,000  mUe) 


0.9 


0.280 


7.3 


0.032 


0.12 


Notes: 

"  Bin  expires  after  model  year  2008. 


We  propose( 
to  meet  the  phi  i 
interim  progra  n 
2004—2006 
one  of  the 
however,  wou 
calculation  to 
with  the  0.20 
proposed  that 
interim  HLDT; 
NOx  value  of 
retaining  the 
requirements 
emissions  at  0 
below  8,500 
described  in 


that  HLDTs  not  needed 
se-in  percentages  for  the 
during  model  years 
wi  )uld  be  required  to  meet 
inte  im  bins.  Such  vehicles, 
d  not  be  included  in  the 
lemonstrate  compliance 
I  /mile  average.  Thus,  we 
he  emissions  of  all 
would  be  capped  at  a 
6  g/mile.  We  are 
structure  and 
A  ^hich  effectively  cap  NOx 
6  g/mile  for  all  HLDTs 
p(  tunds  GVWR,  as 
section  rV.B.  Similarly,  for 


b,n 


MDPVs,  the  0.9  g  bin  d^cribed  above  is 
the  highest  bin  available  and  acts  as  the 
cap  for  vehicles  not  yet  phased-in  to  the 
interim  standards. 

In  addition,  for  diesel  MDPVs  prior  to 
2008,  we  are  allowing  manufacturers  the 
option  of  meeting  the  heavy-duty  engine 
standards  in  place  for  the  coinciding 
model  year.  Diesels  meeting  the  engine- 
based  standards  would  be  excluded 
from  the  interim  program  averaging 
pool.  In  2008,  the  manufacturers  must 
chassis  certify  diesel  vehicles  and 
include  them  either  in  the  interim 
program  or  in  the  final  Tier  2  program. 
In  2009  and  later,  all  MDPVs,  including 


diesels,  must  be  brought  into  the  final 
Tier  2  program.  As  with  the  higher  bin 
of  chassis-based  standards,  the  purpose 
of  this  diesel  provision  is  to  provide  the 
option  of  carry-over  of  vehicles  until 
they  are  brought  into  the  Tier  2 
program.  We  believe  these 
modifications  to  the  program  will 
substantially  ease  the  workload 
concerns  of  manufacturers  'in  the 
interim  years  by  allowing  them  to  carry- 
over vehicle  models  and  engine 
families.  The  provisions  also  remain 
consistent  with  EPA's  goal  of  including 
the  vehicles  in  the  overall  Tier  2 
program  structure. 


'^Vehicles  that  i  re  "designed"  to  accommodate 
more  than  nine  pa  sengers  in  the  rearward  seating 
area  in  their  standi  rd  configuration  but  that  have 
some  of  the  standard  rear  seating  removed  to 


accommodate  two  or  more  wheel  chair  tie  downs 
would  usually  not  be  considered  MDPVs. 

'^Currently,  diesel  heavy-duty  engines  are 
certified  to  heavy-duty  engine  standards  rather  than 
vehicle  standards. 


'••  ALVW  is  the  average  of  curb  weight  and 
GVWR.  The  test  weight  is  sometimes  refered  to  as 
"half  payload". 
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For  diesel  engines  that  are  engine 
certified  and  used  in  MDPVs,  as  allowed 
through  model  year  2007,  we  are 
requiring  those  engines  to  comprise  a 
separate  averaging  set  under  the 
averaging,  banJcing  and  trading 
requirements  applicable  to  heavy-duty 
diesel  engines.  We  are  permitting 
engine-based  certification  for  these 
diesel  vehicles  to  provide  time  and 
flexibility  for  manufacturers  who  may 
have  limited  experience  with  chassis 
certifying  vehicles  containing  such 
engines.  However,  we  do  not  want  to 
create  a  situation  where  engines  above 
applicable  engine  standards  could  be 
used  in  these  vehicles,  when  other 
MDPVs  are  being  brought  under 
stringent  standards.  Therefore  we 
believe  it  is  appropriate  to  constrain  the 
application  of  credits  to  these  engines. 
We  note  that  we  are  not  permitting 
credits  from  other  programs  (like  NLEV) 
to  be  applied  in  any  way  to  Tier  2  or 
interim  vehicles. 

For  LDT4S,  we  have  finalized  an      ,   ,- 
optional  higher  NMOG  level  of  0.280  g/ 
mile  for  bin  10  (0.6  g/mile  NOx),  as 
described  in  section  IV.B.4.a  of  the 
preamble.  MDPVs  placed  in  bin  10  may 
also  certify  to  the  higher  NMOG  level  of 
0.280  g/mile.  This  provision  provides 
manufacturers  with  the  incentive  of 
selecting  the  lower  NOx  bin  for  MDPVs, 
since  the  NMOG  level  is  not  an  obstacle 
to  compliance. 

As  described  in  section  IV.  B.4.e.ii., 
manufacturers  have  two  options  for  the 
start  of  the  program  requirements.  In 
Option  1,  the  program  begins  with  the 
2004  model  year  for  25  percent  all 
vehicles.  In  Option  2,  manufactiuers  can 
exempt  2004  model  year  vehicle  test 
groups  whose  model  years  begin  on  or 
after  the  fourth  anniversary  of  this  rule's 
signature.  These  options  are  also 
available  for  MDPVs  for  the  same 
reasons  we  are  providing  them  for 
HLDTs.  However,  the  additional  0.9  g 
bin  contained  in  Table  IV.B.-IO,  the 
optioned  higher  NMOG  standard  of 
0.280  g/mile  for  bin  10,  and  the  option 
of  certifying  to  the  engine-based 
standards  for  diesels  are  available  only 
with  Option  1 . 

Other  Emission  Control  Requirements 

We  are  requiring  all  non-diesel 
MDPVs  to  be  OBDII  compliant 
beginning  in  2004.  California  requires 
OBDII  for  their  LEV  I  program  and 
therefore,  the  new  OBDII  requirements 
are  consistent  with  the  approach  of 
allowing  vehicles  to  be  carried  over 
from  California.  ^^  Diesel  vehicles  which 
are  carried  over  from  the  California 


program  are  required  to  be  equipped 
with  the  OBD  system  as  the  system  is 
certified  in  California.  Diesel  vehicles 
not  carried  over  from  California  are  not 
required  as  part  of  this  rulemaking  to  be 
equipped  with  OBDII.  However,  we 
have  proposed  OBDII  requirements  for 
heavy-duty  diesel  engines  in  our  heavy- 
duty  engines  NPRM  (64  FR  58472).  If 
OBDII  requirements  are  finalized  for 
heavy-duty  engines  and  vehicles  as  part 
of  that  rulemaking  the  OBDII 
requirements  would  likewise  apply  to 
diesels  in  the  MDPV  category. 

As  proposed,  we  are  applying  Tier  2 
evaporativeemissions  standards  and 
existing  HLDT  ORVR  requirements  to 
MDPVs.  MDPVs  must  be  grouped  with 
HLDTs  for  purposes  of  phasing  in  to  the 
Tier  2  evaporative  emission  standards 
contained  in  this  rule.  We  have  added 
somewhat  higher  standards  for  the 
MDPVs  to  account  for  their  larger  fuel 
tanks  and  vehicle  sizes. ^^  However,  the 
stringency  of  the  standards  remains 
similar  to  that  for  HLDTs.  These 
standards  are  described  in  section 
IV.B.4.f  of  the  preamble.  ORVR 
requirements  currently  exist  for  HLDTs 
and  are  to  be  phased-in  through  model 
years  2004-2006. ^^  We  proposed  to 
apply  the  same  standards  and  phase-in 
requirements  to  vehicles  over  8,500 
pounds  GVWR.  We  are  finalizing  these 
ORVR  requirements  for  MDPVs,  which 
must  be  grouped  with  HLDTs  for 
purposes  of  phased-in  to  the  ORVR 
requirements. 

For  those  manufacturers  electing 
option  2,  OBD  is  required  when  the 
vehicle  family  is  covered  under  these 
new  requirements  (i.e.,  2004  or  2005 
depending  on  when  certification 
occurs).  For  ORVR,  the  situation  is 
similar.  The  phase-in  is  40  percent  of 
any  2004  certifications  which  occur  four 
years  after  this  rule  is  promulgated,  80 
percent  in  2005,  and  100  percent  in 
2006.  As  before,  the  vehicles  covered  by 
these  phase-ins  must  be  combined  with 
those  in  the  LDT3/4  phase-in  for 
purposes  of  calculating  compliance. 

We  are  finalizing  Cold  CO  and 
Certification  Short  Test  requirements  for 
Tier  2  MDPVs.  However,  we  are  not 
finalizing  SFTP  standards  for  MDPVs  in 
today's  rulemaking.  Ciurently,  SFTP 
standards  do  not  apply  to  any  vehicles 
above  8,500  pounds  GVWR,  including 
those  in  the  California  LEV  I  and  LEV 
n  programs.  We  are  concerned, 
therefore,  that  finalizing  SFTP 


'5  As  with  HLDTs,  the  California  OBDII 
compliance  option  is  available  for  MDPVs. 


'•'For  Tier  2  MDPVs.  evaporative  standards  will 
be  1.4  g/tesl  for  the  3  day  diunial+hot  soak  test  and 
1.75  g/test  for  the  supplemental  2  day  diumal-t-hot 
soak  test. 

'''ORVR  requirements  are  phased  in  for  HLDTs, 
at  40/80/100  percent  in  2004-2006  (see  40  CFR 
86.1810-01  (k)). 


requirements  in  today's  rulemaking 
would  prevent  manufacturers  from 
carrying  over  vehicle  models  during  the 
phase-in  years  of  the  program.  We  are 
currently  contemplating  a  new  SFTP 
rulemaking  which  would  consider  "Tier 
2"  SFTP  standards  for  all  vehicles, 
including  MDPVs.  California  is  also 
interested  in  developing  more  stringent 
SFTP  standards  within  the  context  of 
their  LEV  II  program  and  we  are 
coordinating  with  California  on  these 
new  SFTP  standards. 

Sustained  Severe  Use;  In-Use  Testing  of 
MDPVs 

While  we  are  confident  that  MDPVs 
can  comply  in-use  with  the  standards 
we  are  finalizing,  manufactiu^ers  are 
concerned  about  in-use  liability  for 
MDPVs  that  are  in  sustained  severe-use. 
In  our  in-use  emission  testing  program, 
we  generally  screen  vehicles  for  proper 
maintenance  and  use  and  delete 
vehicles  that  we  believe  may  have  been 
misused  or  malmaintained.  Also,  in  the 
regulations  for  manufacturer  in-use 
testing,  we  permit  manufactiuers  to 
delete  vehicles  from  samples  if  they 
have  been  used  for  "severe  duty  (trailer 
towing  for  passenger  cars,  snow 
plowing,  racing)",  and  we  provide  that 
vehicles  may  be  deleted  for  other 
reasons  upon  EPA  approval. 

We  recognize  that  MDPVs  will  be 
marketed  and  used  for  carrying  many 
passengers,  carrying  heavy  loads  and 
trailer  towing.  While  it  is  not  our 
intention  to  exempt  vehicles  from  in-use 
liability  that  have  been  used  for  their 
intended  purposes,  we  understand  that 
some  MDPVs  may  be  subject  to 
sustained  severe  service  applications, 
such  as  frequent  overloading  or  frequent 
towing  beyond  manufacturer's 
advertised  capacity  and  could  not  be 
considered  to  be  representative  of 
properly  maintained  and  used  vehicles. 
Fiuthermore,  we  would  not  necessarily 
consider  to  be  representative  MDPVs 
which  are  routinely  or  regularly  used  in 
heavy-load  hauling  application  or 
towing  even  within  the  manufacturers 
limits.  Thus,  for  example,  an  SUV 
MDPV  used  on  a  daily  basis  to  haul  a 
work  crew  and  tow  equipment  to  a 
.distant  work  site  may  not  be 
representative  while  the  same  SUV  used 
to  haul  the  family  and  tow  a  boat  to  the 
lake  on  weekend  excursions  would  be 
representative.  MDPVs  in  sustained 
severe  operations  should  not  be 
included  in  manufacturer  or  EPA  in-use 
test  programs,  while  those  that  see  less 
frequent  severe  operation  should  be 
included.  •    • 
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C.  Our  Progroi  i  for  Controlling  Gasoline 
Sulfur 

As  with  ourjprogram  for  vehicles,  the 
program  we  ar^  establishing  today  for 
reducing  sulhik'  levels  in  commercial 
gasoline  will  achieve  the  same  large 
NOx  reductions  that  we  projected  for 
the  proposed  program.  Here,  too,  the 
final  program  is  very  similar  to  oiu' 
proposed  program.  Adjustments  we 
have  made  to  me  proposed  program  will 
smooth  the  ref  ning  industry's  transition 
to  the  low-sulf  xr  requirements  and 
encourage  earl  er  introduction  of 
cleaner  fuel. 

With  today's  action,  we  are  requiring 
substantial  reductions  in  gasoline  sulfur 
levels  nationwide.  As  we  explained  in 
Section  IV.A,  because  sidfur 
significantly  inhibits  the  ability  of 
automotive  caljalysts  to  control 
emissions,  we  had  to  consider  sulfur's 
impact  in  settihg  the  Tier  2  standards. 
We  knew  at  the  time  of  proposal  that 
newer  catalysts  were  more  sensitive  to 
sulfur  than  older  technologies,  and 
projected  that  ^ier  2  catalysts  would  be 
as  or  even  moife  sensitive  than  those 
used  in  today'!;  NLEV  vehicles. 
Furthermore,  >  ^e  believed  that  the  sulfur 
build-up  on  Ti  3r  2  catalysts  may  be 
irreversible.  Si  nee  the  proposal, 
additional  dati .  we've  collected  have 
confirmed  and  strengthened  our 
concerns.  It  now  appears  that  the 
catalysts  expec  ted  to  be  used  in  Tier  2 
vehicles  will  b  b  even  more  sensitive  to 
sulfur  than  we  originally  estimated,  and 
that  this  sulfur  impact  will  be 
approximatelyi45  percent  irreversible 
under  typical  ariving  conditions.  Thus, 
the  gasoline  siufur  standards  we  finalize 
today  will  enable  the  stringent  tailpipe 
emission  stanaards  we're  implementing 
for  Tier  2  vehii  :les  and  will  help  to 
ensure  that  the  se  low  emission  levels 
will  be  realize(  I  throughout  the  life  of 
the  vehicle.  Furthermore,  since  vehicles 
aheady  on  the  road,  including  NLEV 
vehicles,  are  ii  many  cases  quite 
sensitive  to  su  fur,  gasoline  sulfur 
control  will  alio  help  to  reduce 
emissions  of  p'  illutants  that  endanger 
public  health  a  nd  welfare  from  these 
vehicles. 

In  developir  g  this  gasoline  sulfur 
control  program ,  we  gave  substantial 
consideration  to  the  ability  of  the 
refining  industry  to  meet  these 
requirements.  We  proposed  a  set  of 
standards  app  ying  to  refiners  and  to 
individual  refi  aeries  combined  with  a 
sulfur  averagii  g,  banking,  and  trading 
(ABT)  progran  intended  to  provide 
flexibility  in  n  eeting  the  standards.  We 
concluded  tha  oiu  proposal  was 
reasonable  anc  cost-effective  based  on 
our  projection  i  regarding  the  niunber  of 


refineries  that  would  (1)  need  to  reduce 
sulfur  levels  each  year  as  the  standards 
tightened,  (2)  need  sulfur  ABT  credits  to 
meet  the  30  ppm  refinery  average 
standard  in  2004  and/or  2005  to  defer 
installation  of  desulfurization 
equipment,  and  (3)  install 
desulfurization  equipment  prior  to 
2004,  generating  the  needed  sulfur 
credits.  This  analysis  formed  our  picture 
of  the  industry's  investment  stream — a 
year-by-year  estimate  of  how  many 
refineries  would  be  constructing  new 
equipment  and  what  technologies  these 
refineries  would  choose.  We  assumed 
that  any  investments  would  be  in  the 
new,  lower  cost  technologies,  and  that 
these  technologies  would  be  available 
and  adequately  demonstrated  to  allow 
refiners  to  select  them  as  early  as  the 
year  2000  to  begin  operation  (and  thus, 
credit  generation)  as  early  as  2002. 
Based  on  these  assiunptions,  our 
analysis  showed  that  sufficient  credits 
would  be  generated  before  2004  to 
enable  a  number  of  refineries  to  delay 
construction  and  use  credits  to  meet  the 
30  ppm  standard  in  2004,  and  in  some 
cases,  even  in  2005.  Overall,  we 
believed  our  analysis  represented  a 
reasonable  and  balanced  rate  of 
investment  by  the  industry  over  a 
several  year  time  period. 

In  response  to  our  proposal,  we 
received  many  comments  which  raised 
concerns  about  the  feasibility  of  our 
program.  Some  comments  suggested 
that  oiu'  proposed  declining  cap  (300 
ppm  cap  for  2004  and  a  reduced  cap  of 
180  ppm  for  2005)  could  be  an 
additional  and  biirdensome  expense  for 
most  refiners  to  meet.  Specifically,  these 
commenters  believed  that  the  declining 
cap  would  be  more  constraining  than 
compliance  with  the  corporate  average 
or  even  the  refinery  average  standards 
(as  long  as  the  AB'T  program  produced 
sufficient  credits).  Because  refiners 
probably  would  not  make  multiple 
investments  in  such  a  short  time,  the 
180  ppm  cap  could  force  some  refiners 
to  install  the  equipment  needed  to  get 
to  the  80  ppm  cap  earlier  than  otherwise 
needed.  The  commenters  argued  that 
this  woidd  force  all  of  the  industry's 
investments  into  the  first  years  of  the 
program  rather  than  allowing  for  a 
smoother  transition  over  several  years  as 
we  had  originally  envisioned.  Many 
comments  also  suggested  that  since 
there  have  not  been  long-term 
commercial  demonstrations  of  the 
newer  gasoline  desulfurization 
technologies,  refiners  would  not 
consider  these  technologies  to  be  viable 
and,  if  faced  with  our  proposed  30  ppm 
standard  in  2004,  may  select  the  more 
traditional,  higher  cost  sulfur  reduction 


processes.  Some  of  these  commenters 
suggested  that  we  should  delay  the  30 
ppm  standard,  and  recommended  a 
range  of  suggested  deadlines  (2005- 
2007). 

We  also  received  many  comments 
which  suggested  that  the  ABT  program 
restricted  the  generation  of  credits,  and 
provided  no  certainty  that  credits  would 
be  generated  prior  to  2004.  Commenters 
stated  that  two  featiires  in  particular — 
the  delay  in  estabUshing  each  refinery's 
sulfur  baseline  due  to  1997-98  data 
review  and  the  strict  150  ppm  "trigger" 
for  generating  credits — caused  them  to 
question  whether  adequate  sulfur 
credits  would  be  available.  If  credits 
could  not  be  guaranteed  early  enough  to 
forestall  investment  decisions,  refiners 
would  be  forced  to  begin  construction 
earlier  than  we  had  projected.  Under 
such  a  scenario,  the  costs  of  the  program 
would  be  substantially  greater,  and 
many  commenters  suggested  that, 
regardless  of  cost,  it  would  be 
impossible  for  the  entire  industry  to 
meet  the  deadline  (due  to  limitations  on 
engineering  design  and  construction 
resources  as  well  as  the  time  required  to 
obtain  permits). 

Finally,  we  received  many  comments 
which  argued  that  not  all  refineries 
would  be  able  to  concurrently  comply 
with  the  proposed  standards  in  the  time 
period  provided,  given  the  competition 
for  engineering  resources  and  the  time 
needed  for  construction  of 
desulfurization  equipment.  These 
comments  focused  specifically  on  small 
refineries  (ov«ied  by  both  small  and 
large  corporations)  and  refineries  that 
were  relatively  isolated  geographically 
(such  as  many  refineries  in  the  Rocky 
Mountain  region)  which  had  little 
access  to  other  sources  of  gasoline 
should  they  have  difficulty  in 
complying  with  our  requirements.  The 
commenters  generally  argued  that  these 
refiners  needed  more  time  than  the  rest 
of  the  industry  to  meet  our  proposed 
standards.  Some  of  the  commenters  also 
argued  that  the  standards  applicable  to 
many  of  these  refiners  should  be  less 
stringent  because  of  their  belief  that  the 
environmental  needs  of  the  states  where 
these  refineries  were  located  and/or 
marketed  gasoline  were  small  relative  to 
the  needs  of  other  states.  Suggestions  for 
temporary  and  permanent  regional 
programs  which  provided  less  stringent 
control  in  the  Western  half  of  the 
coimtry  were  included  with  many  of 
these  comments. 

Based  on  what  we've  learned  from  the 
comments  received  and  additional 
information  we've  gathered,  we  have 
revised  oiu-  analysis  of  when  refiners 
will  invest  in  desulfurization  equipment 
and  how  the  sulfur  ABT  program  can 
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best  help  to  distribute  these  investments 
over  several  years  while  maintaining  the 
original  goals  of  the  program.  The 
following  is  a  brief  summary  of  our  new 
analysis;  a  more  complete  explanation 
of  our  assumptions  can  be  found  in  the 
RIA. 

About  15  percent  of  current  domestic 
gasoline  production  already  meets  the 
gasoline  sulfur  standard,  or  can  do  so 
with  very  little  additional  capital 
investment,  and  at  most  a  small  increase 
in  operating  cost.  The  remainder  of  the 
industry — the  majority  of  U.S. 
refineries — will  have  to  install  at  least 
one  desulfurization  processing  luiit  to 
lower  gasoline  sulfur  to  the  required 
levels.  Furthermore,  many  of  these 
refineries  will  need  to  make  changes  to 
their  operations  in  advance  of  2004 
simply  to  comply  with  the  300  ppm  cap 
standard,  even  if  they  can  obtain 
sufficient  ABT  credits  to  delay 
compliance  with  the  30  ppm  refinery 
average  standard.  Refiners  facing  this 
situation  will  need  to  make  their 
decisions  within  a  year  or  at  most  two 
from  today's  action.  From  the  conunents 
we  received  and  discussions  we've  had 
with  refiners  and  technology  vendors, 
we  acknowledge  that  some  of  the  newer, 
more  promising  processes  may  not  be  in 
operation  for  sufficient  time  to  gain 
valuable  operating  experience  (one  to 
two  years  of  operation)  imtil  2002  or 
later.  Hence,  we  now  believe  that  some 
refiners  may  choose  irom  one  of  the 
traditional,  commercially-demonstrated 
desulfurization  processes,  even  though 
these  technologies  may  be  more  costly, 
to  meet  our  standards. 

However,  we  continue  to  believe  that 
the  majority  of  refiners  will  delay 
construction  (taking  advantage  of  the 
sulfur  ABT  program  and  perhaps 
making  modest  operational  changes  in 
the  interim)  and  will  have  a  wide  range 
of  technological  options  to  choose  from, 
at  reduced  capital  investment  and 
operating  costs  compared  to  the  more 
traditional  approaches.  Examples  of 
these  technologies  cire  CDHydro  and 
CDHDS  (licensed  by  the  company 
CDTECH),  Octgain  125  and  Octgain  220 
(licensed  by  Mobil  Oil),  S  Zorb  (licensed 
by  Phillips),  IRVAD  (licensed  by  Black 
&  Veatch),  and  others.  These 
technologies  generally  use  conventional 
refining  processes  combined  in  new 
ways,  with  improved  catalysts  and  other 
design  changes  that  minimize  the 
undesirable  impacts  (such  as  a 
substantial  loss  in  octane)  and  maximize 
the  effectiveness  of  the  desulfurization 
approach.  Since  these  processes  provide 
less  costly  ways  to  reduce  gasoline 
sulfur,  we  have  based  oui  economic 
assessment  (summarized  in  Section 
IV.D.  below)  on  the  presvunption  that 


the  majority  of  refiners  will  elect  to  use 
one  of  these  processes  to  meet  the  30 
ppm  standard,  even  if  it  requires 
delaying  compliance  (through  the 
piuthase  of  ABT  program  credits)  until 
2006. 

However,  after  considering  the  data 
available  to  us  about  ciurent  refinery 
sulfur  levels  and  the  ability  of  refiners 
to  reduce  sulfur  levels  to  meet  the 
standards,  we  have  made  several  modest 
changes  to  the  program.  These  changes 
will  not  affect  the  environmental 
performance  of  the  proposed  program. 
We  agree  that  the  declining  cap  had  the 
unintended  consequence  of  forcing 
investments  earlier  than  desired  for  an 
orderly  transition  to  the  80  ppm  cap. 
Thus,  we  have  changed  the  program 
from  the  proposal,  establishing  a  300 
ppm  per-gallon  cap  in  2004  and  2005. 
We  do  not  expect  this  change  to  have  an 
impact  on  the  environment  (or  on  the 
Tier  2  vehicles  that  will  be  introduced 
in  this  interim  period)  since  average 
sulfur  levels  will  be  required  to  decrease 
due  to  the  declining  corporate  average, 
which  begins  in  2004.  We  kept  the 
corporate  average  standards  proposed 
for  2004  and  2005,  but  are  permitting 
inter-company  trading  aroimd  these 
standards.  We  believe  this  change  will 
provide  further  flexibility  to  the 
industry  in  allowing  some  refineries  to 
delay  construction  and  encourage  others 
to  move  forward  sooner.  Having  now 
concluded  that  many  refiners  would 
benefit  from  an  additional  year  to 
evaluate  and  consider  the  technological 
options  before  having  to  install 
equipment  to  meet  the  30  ppm  standard, 
we  have  delayed  this  standard  for  one 
year.  In  acknowledgment  that  some 
areas  of  the  country  have  less  urgent 
environmental  needs  for  the  emissions 
reductions  that  this  program  will  bring, 
and  that  many  of  the  refiners  that 
supply  gasoline  to  these  areas  are  ones 
which  will  have  the  most  difficulty  in 
meeting  the  standards,  we  have 
finalized  a  geographic  phase-in  of  the 
standards  to  complement  the  temporal 
phase-in  applicable  to  the  rest  of  the 
industry.  "Thus,  in  certain  states  in  the 
West,  refiners  have  the  option  of 
meeting  interim  standards  while 
delaying  compliance  with  the  30  ppm 
average  until  2007.  Finally,  we  have 
made  changes  to  the  sulfur  baseline 
requirements  and  the  credit  trigger  to 
help  ensure  that  the  sulfur  AB"?  program 
functions  as  we  originally  envisioned  it 
would. 

These  changes  will  encoiu'age 
reductions  in  gasoline  sulfur  levels 
beginning  as  early  as  2000,  while 
providing  enough  flexibility  to  require 
the  majority  of  refineries  to  meet  a  30 
ppm  average  sulfur  standard  by  2006. 


Overall,  the  industry  will  be  able  to 
spread  the  needed  investments  over 
several  years  rather  than  having  to 
comply  as  a  whole  by  2004,  and  will  be 
able  to  maximize  the  use  of  the  most 
efficient  and  lowest  cost  technologies. 
While  we  have  provided  additional 
flexibility  for  the  industry,  we  have 
done  so  without  compromising  the 
environmental  benefits  of  the  program 
in  2004  and  beyond  when  compared  to 
our  proposal. 

The  following  sections  summarize  the 
requirements  for  gasoline  refiners  and 
importers,  including  our  geographic 
phase-in  requirements;  special 
provisions  for  small  refiners,  and  our 
plans  to  facilitate  the  construction 
permitting  process  to  enable  refiners  to 
install  gasoline  desulfurization 
technology  in  a  timely  maimer.  Section 
VI  provides  additional  information 
about  the  compliance  and  enforcement 
provisions  that  will  accompany  these 
requirements.  More  detailed 
information  in  support  of  the 
conclusions  presented  here  is  foimd  in 
the  RIA  and  in  our  RTC  dociunent. 

1 .  Gasoline  Sulfur  Standards  for 
Refiners  and  Importers 

This  section  explains  who  must 
comply  with  the  gasoline  sulfur  control 
requirements,  the  standards  and 
deadlines  for  compliance,  and  how 
refiners  can  use  the  ABT  program  to 
meet  the  standards.  The  last  section 
discusses  how  individual  state  gasoline 
sulfur  programs  are  affected  by  today's 
action.  Standards  specific  to  eligible 
small  refiners  are  presented  in  Section 
1V.C.2. 

a.  Standards  and  Deadlines  that 
Refiners/Importers  Must  Meet 

Anyone  who  produces  gasoline  for 
sale  in  the  U.S.  must  comply  with  these 
regulations.  This  includes  anyone 
meeting  our  definition  of  a  refiner 
(including  blenders,  in  most  instances) 
and  importers.  Certain  refiners  may 
qualify  for  temporarily  less  stringent 
standards  and  deadlines  because  these 
companies  either  (1)  market  gasoline  in 
the  temporary  geographic  phase-in  area 
(explained  in  section  b  below),  or  (2) 
they  qualify  under  our  definition  of 
small  refiner  (explained  in  section 
rV.C.2  below).  Foreign  refiners  may  also 
have  separate  requirements,  if  they 
qualify  as  small  refiners. 

These  requirements  will  apply  to  all 
gasoline  sold  in  the  U.S.,  including 
Alaska.  Hawaii.  Puerto  Rico,  American 
Samoa,  the  Virgin  Islands,  Guam,  and 
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the  Northern  I  dariana  Islands.  ^^  This 
national  apprcach  is  appropriate,  based 
on  our  conclui  tions  that  vehicle 
emissions  mui  it  be  reduced  nationwide 
to  adequately  protect  public  health  and 
the  environment  and  Tier  2  vehicles 
require  protec  ion  from  the  harmful 
impacts  of  gasoline  sulfur  regardless  of 
where  they  ar^  operated. 

Table  IV.C.-|l.  summarizes  the 
standards  for  aasoUne  refiners  and 


importers.  There  are  three  standards 
wluch  refiners  and  importers  must 
meet.  In  2004  and  beyond,  every  gallon 
of  gasoline  produced  is  limited  by  a  per- 
gallon  maximum  or  "cap."  The  cap 
standard  becomes  effective  January  1 , 
2004  (and  January  1  of  subsequent  years 
as  the  cap  standard  changes).  Also,  in 
2004  and  2005,  each  refiner  must  meet 
an  annual-average  standard  for  its  entire 
corporate  gasoline  pool.  Finally,  each 


individual  refinery  is  subject  to  a 
refinery  average  standard,  beginning  in 
2005.  Refineries  that  do  not  take 
advantage  of  the  sulfur  ABT  program 
will  have  actual  sulfur  levels  averaging 
30  ppm  beginning  in  2005.  Additional 
details  about  the  requirements  for 
meeting  these  standards  is  found  in  the 
following  sections. 


TABL5  IV.C.-1.— Gasoline  Sulfur  Standards  for  Refiners,  Importers,  and  Individual  Refineries 

(Excluding  Small  Refiners  and  GPA  Gasoiine] 


Compliance  as  of — 


2004. 


2005 


200&t- 


Refinery  Average,  ppm" 

Corporate  Pool  Average,  ppm  <" 
Per-GaJlon  Cap.f  ppm  


120 
300 


30 

90 

300 


30 
80 


NOTES: 

»We  project  that  the  pool  averages  will  actually  be  tjetow  120  ppm  in  2004.  For  a  discussion  of  how,  the  program  gets  early  sulfur  reductions 
before  2004,  se«  section  IVC  1c. 

"The  refinery  average  standard  can  be  met  through  the  use  of  sulfur  credits  or  allotments  from  the  sulfur  ABT  program,  as  long  as  the  applica- 
ble corporate  poo<  average  and  per-gallon  caps  are  not  exceeded,  as  explained  in  Section  IV.C.I.c.viii. 

'  The  corporaie  pool  average  standard  can  be  met  through  ttie  use  of  corporate  allotments  obtained  from  other  refiners,  if  necessary,  as  ex- 
plained in  Sectior  IV  C  l.c.iii. 

<^  In  2004,  exceedances  up  to  50  ppm  beyond  the  300  ppm  cap  are  allowed.  However,  In  2005,  the  cap  for  all  batches  will  be  reduced  by  the 
magnitude  of  tha  exceedance. 


(/j? 


Per-GaUon  Caps  on 
T  Levels  in  2004  and 


i.  What  Are 
Gasoline  Sulfi . 
Beyond? 

To  reduce  tl  le  potential  for  permanent 
damage  to  the  emission  controls  of  Tier 
2  vehicles  and  later  NLEV  vehicles,  we 
are  implement  ing  caps  on  the  sulfur 
content  of  eve:  y  batch  of  gasoline 
produced  or  ii  iported  into  the  country 
beginning  in  2Q04.  As  shown  in  Table 
rV.C.-l,  a  cap  Df  300  ppm  is  first 
implemented  n  2004.  This  cap  remains 
in  2005.  In  201 16  and  beyond,  the  cap  is 
lowered  to  80  Dpm.  These  caps  apply  at 
the  refinery  ga  :e.  Sulfur  caps  are  also 
applied  to  gasi  )line  downstream  of  the 
refinery;  see  S  jction  VI  for  additional 
discussion  of  ( lownstream  cap 
standards.  Th«  se  downstream  caps  will 
facilitate  comj  liance  and  enforcement 
without  chang  ing  the  way  the 
distribution  sj  stem  currently  functions. 

Several  com  menters  suggested  the 
rule  should  ali  io  include  a  provision  to 
address  the  oc  :asions  when  refiners 
must  temporaj  ily  take  processing  units 
out  of  operatic  n  so  that  plaimed, 
recurring  mail  tenance  can  be 
performed,  commonly  termed 
"turnarounds,  '  or  if  processing  units  are 
unexpectedly  aken  out  of  operation  due 
to  accident  or  [nalfunction,  commonly 
termed  "upsets."  These  commenters 
expressed  pari  icular  concern  that  the 
gasoline  prodt  iced  at  a  refinery  may  not 


'"Gasoline  sold 
meeting  these  Fed  iral 
that  California  gas  ilim 


meet  the  sulfur  cap  standards  when  a 
refinery's  desulfurization  imit  is  not 
operating.  These  commenters  contended 
that  the  regulations  should  allow 
refiners  to  produce  gasoline  that 
exceeds  the  cap  standard  for  a  limited 
time  where  the  excess  sulfur  is  due  to 
a  turnaround  or  upset.  However,  they 
also  suggested  that  the  refiner  should  be 
required  to  meet  the  refinery  average 
standard  with  the  high  sulfur  gasoline 
included  in  its  average  calculation  in 
order  to  create  an  incentive  for  refiners 
to  limit  the  volume  and  sulfur  content 
of  high  sulfur  gasoline. 

Today's  rule  does  not  grant  relief  to 
refiners  because  of  turnarounds  or 
upsets.  While  the  concern  raised  by  the 
conunenters  is  reasonable,  the  solution 
they  suggested  would  nevertheless 
result  in  distribution  of  gasoline 
exceeding  the  cap  standards.  The  cap 
standards  are  necessary  because 
gasoline  with  higher  sulfur  levels  will 
significantly  harm  or  destroy  the 
emission  controls  used  in  Tier  2 
vehicles. 

We  believe  there  are  strategies  refiners 
can  use  to  mitigate  or  eliminate  the 
difficulties  eissociated  with  turnarounds 
and  upsets.  For  example,  some  refiners 
schedule  turnarounds  for  a  number  of 
refinery  processing  units  at  the  same 
time  when  the  refinery  largely  stops 
producing  gasoline,  thereby  avoiding 
the  need  to  produce  any  high  sulfur 


gasoline.  In  other  situations  it  may  be 
possible  for  a  refiner  to  store  high  sulfur 
products  until  the  desulfurization  imit 
is  operating  or  to  transfer  high  sulfur 
products  to  a  neighboring  refinery  for 
desulfurization. 

We  commit  to  continue  evaluating  the 
turnaround  issue  especially  as  new 
technologies  are  introduced.  Based  on 
our  evaluation,  if  a  problem  is  evident 
and  if  an  appropriate  solution  can  be 
devised,  we  will  act  at  that  time. 

In  2004,  if  any  batch  of  gasoline  ^^ 
exceeds  the  300  ppm  cap  (up  to  350 
ppm),  then  the  cap  for  all  batches 
produced  by  the  refinery  in  2005  will  be 
reduced  by  the  magnitude  of  the 
exceedance.  For  example,  if  any  given 
batch  of  gasoline  has  a  cap  of  325  ppm 
(a  25  ppm  exceedance)  in  2004,  then  the 
cap  becomes  275  ppm  for  all  batches  of 
gasoline  produced  by  that  refinery  in 
2005.  However,  at  no  time  in  2004  can 
a  batch  be  higher  than  350  ppm  sulfur. 
We  have  made  this  adjustment  to 
acconunodate  those  refiners  who  would 
have  to  invest  in  control  technologies  to 
meet  the  300  ppm  cap  in  2004  (perhaps 
at  a  higher  cost  than  they  would  inciu 
if  they  could  delay  the  investment  a 
year)  but  could  otherwise  meet  a 
slightly  higher  cap  through  operational 
changes  which  would  not  require  new 
equipment. 


in  California  is  exempt  from 
standards,  due  to  our  belief 
le  already  meets  or  exceeds 


t)\ese  requirements.  See  Section  VI  for  more 
discussion  on  this  issue. 


'^Including  gasoline  produced  for  use  in  the 
geographic  phase-in  area  and  small  refiner  gasoline. 
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ii.  What  Standards  Must  Refiners/ 
Importers  Meet  on  a  Corporate  Average 
Basis? 

Refiners  and  importers  must  meet 
annual-average,  volume-weighted  sulfur 
standards  for  their  entire  corporate 
gasoline  pool  in  2004  and  2005.  In  2004, 
this  standard  is  120  ppm;  in  2005,  it  is 
reduced  to  90  ppm.  In  2006  and  beyond, 
there  will  no  longer  be  a  corporate  pool 
average  standard,  since  each  refinery 
and  importer  will  be  held  to  its  own 
single  refinery  average  standard,  as 
discussed  in  the  next  section. 

These  standards  represent  the 
maximum  allowable  sulfur  levels,  on  an 
annual  average  basis,  for  each  refiner/ 
importer,  volume-weighted  across  all 
refineries  ovraed  and  operated  by  that 
refiner  (or  all  gasoline  imported  by  the 
importer  in  the  calendar  year),  rather 
than  at  each  individual  refinery  or  by 
each  batch  of  gasoline.  Thus,  a  refiner's 
gasoline  may  exceed  the  average 
standard  of  120  ppm  at  one  refinery,  if 
sufficient  gasoline  below  that  stemdard 
is  produced  at  its  other  refinery(ies), 
such  that  its  corporate,  voliune- 
weighted  average  sulfur  level  does  not 
exceed  120  ppm.  Alternatively, 
allotments  may  be  used  to  meet  this 
requirement.  This  requirement  does  not 
apply  to  small  entities  or  to  corporations 
that  do  not  have  to  meet  the  pool 
average  standard  in  the  GPA  program. 
For  compliance  with  this  corporate 
averaging  requirement,  as  well  as  with 
the  other  requirements  of  this  subpart, 
we  consider  a  parent  corporation 
owning  wholly-owned  subsidiaries  that 
also  own  refineries  to  be  the  refiner  of 
these  facilities.  Thus,  the  parent 
corporation  must  comply  with  refiner 
corporate  average  requirements.  In  its 
compliance  calculations,  the  refiner 
must  include  the  gasoline  produced  at 
the  refineries  it  owns,  plus  the  gasoline 
produced  at  the  refineries  owned  by  its 
wholly-owned  subsidiaries. 

For  piuposes  of  compliance,  we 
proposed  that  a  joint  ventiue,  in  which 
two  or  more  refiners  collectively  own 
and  operate  one  or  more  refineries,  be 
treated  as  a  separate  refining 
corporation  under  the  gasoline  sulfur 
requirements.  Hence,  a  refinery  owned 
by  a  joint  ventiue  would  have  been 
included  in  the  corporate  pool 
calculations  of  the  joint  venture,  and 
could  not  have  been  included  in 
calculations  with  other  refineries  solely 
owned  by  one  of  the  parties  to  the  joint 
venture.  Based  on  comments  we 
received  on  this  issue  which  argued  that 
a  company  with  majority  ownership  in 
the  joint  venture  should  be  allowed  to 
count  the  jointly  held  refinery  in  its 
corporate  average,  we  have  revised  our 


treatment  of  refineries  owned  by  joint 
ventures.  Each  joint  venture  must 
separately  meet  the  corporate  pool 
average  standard,  whether  the  joint 
ventiue  owns  one  or  multiple  refineries. 
If  a  joint  venture  fails  to  meet  the 
corporate  pool  average  standard,  then 
each  partner  in  the  joint  venture  is 
jointly  and  severally  liable  for  the 
violation.  However,  if  one  partner  to  a 
joint  venture  refinery  includes  the  joint 
ventiu-e  refinery  in  its  corporate  pool, 
and  that  corporate  pool  meets  the 
corporate  pool  average  standard,  then 
the  joint  venture  will  be  considered  by 
EPA  to  be  in  compliance  (if  the  joint 
ventiu-e  owns  only  the  one  refinery).  If 
the  joint  venture  owns  multiple 
refineries  and  only  one  or  some  of  the 
refineries  is  included  in  the  corporate 
pool  calculations  of  one  partner, 
compliance  by  the  joint  ventiu-e  with 
the  corporate  pool  average  standeud  will 
be  judged  based  on  the  average  sulfur 
levels  of  the  remaining  refinery(ies) 
owned  by  the  joint  venture. 

In  meeting  tne  corporate  average  stds 
in  2004  and  2005,  refiners  and 
importers  may  use  allotments  as 
discussed  in  IV.C.l.c  below. 

Hi.  What  Standards  Must  be  Met  by 
Individual  Refineries/Importers? 

Beginning  in  2005,  every  refinery 
must  meet  an  average  standard  of  30 
ppm  sulfur  at  the  refinery  gate  on  an 
annual,  volume-weighted  basis. 
Similarly,  every  importer  must  meet  the 
30  ppm  average  standard  beginning  in 
2005.  (These  requirements  do  not  apply 
to  small  entities  or  to  GPA  gasoline).  In 
meeting  this  standard,  individual 
refineries  and  importers  may  use  credits 
generated  or  purchased  under  the 
provisions  of  the  sulfur  ABT  program 
discussed  below  in  Section  IV.C.l.c, 
and/or,  in  2005  (only),  sulfur  allotments 
(as  described  in  the  previous  section) 
obtained  from  a  refiner  who  has  excess 
allotments  to  sell,  if  they  are  unable  to 
comply  based  on  their  actual  gasoline 
sulfur  levels.  Hence,  the  actual  average 
sulfur  levels  for  gasoline  produced  at 
some  refineries  can  be  higher  than  30 
ppm  in  2005,  but  only  if  refiners  use  (1) 
credits  generated  from  cleaner  gasoline 
produced  early  and/or  (2)  allotments 
generated  by  a  refiner  which  produces 
gasoline  averaging,  on  a  corporate  basis, 
lower  than  90  ppm  in  2005.  However, 
the  corporate  pool  average  standards 
and  per-gallon  caps  will  limit  the  degree 
to  which  gasoline  can  exceed  30  ppm  on 
average. 

We  allow  refiners  to  use  either  sulfur 
allotments  or  ABT  credits  to  meet  the  30 
ppm  standard  in  2005  for  several 
reasons.  First,  this  is  an 
environmentally  neutral  approach 


because  the  national  pool  in  2005  will 
still  average  no  greater  than  90  ppm, 
since  every  refiner  must  meet  the 
corporate  average  standard  before 
applying  allotments  to  the  compliance 
of  any  refineries  with  the  30  ppm 
standard.  Second,  it  provides  refiners 
who  have  excess  allotments  in  2005  an 
additional  market  for  those  allotments, 
thus  giving  refiners  an  incentive  to 
exceed  the  90  ppm  corporate  average 
standard  in  2005.  In  either  case,  the 
reductions  will  have  occurred  and  thus 
the  allotments  and  credits  have  very 
similar  purposes  and  thus  should  be 
interchangeable. 

In  2006  and  beyond,  the  30  ppm 
refinery  average  standard  continues  to 
be  a  requirement  for  every  refinery  or 
importer.  The  sulfur  credits  generated  in 
the  ABT  program  may  be  used  by 
refineries  or  importers  to  comply  with 
this  requirement.  However,  because  of 
the  80  ppm  cap  in  these  years,  we 
expect  that  the  majority  of  refiners/ 
importers  will  average  30  ppm,  although 
some  individual  refineries/importers 
could  average  slightly  more  or  less  (if 
the  refineries/importers  bank,  sell,  or 
pvuchase  credits  to  meet  this  standard, 
as  explained  in  the  ABT  discussion 
below).  Furthermore,  the  majority  of 
credits  will  expire  at  the  end  of  2006. 

b.  Standards  and  Deadlines  for  Refiners/ 
Importers  Which  Provide  Gasoline  to 
the  Geographic  Phase-In  Area  (GPA) 

As  indicated  above,  certain  refiners 
may  qualify  for  temporarily  less 
stringent  standards  and  deadlines  for 
some  or  all  of  their  gasoline  because 
these  companies  either  (1)  produce 
gasoline  to  be  sold  in  the  temporary 
geographic  phase-in  area  (GPA)  or  (2) 
qualify  under  our  definition  of  small 
refiner.  In  this  section,  we  explain  the 
geographic  phase-in  area  of  our  program 
and  the  interim  standards  and  deadlines 
for  compliance  in  that  area.  The 
provisions  that  apply  to  qualifying  small 
refiners  are  described  in  section  rV.C.2., 
below. 

i.  Justification  for  Our  Geographic 
Phase-In  Approach 

In  addition  to  phasing  in  our  national 
gasoline  sulfur  program  temporally  from 
2004-2006,  we  are  phasing  in  our 
program  geographically.  In  response  to 
our  proposal,  we  received  many 
comments  from  the  refining  industry 
regarding  timely  implementation  of  our 
proposed  gasoline  sulfur  program. 
Commenters  argued  that  not  all 
refineries  would  be  able  to  concurrently 
comply  with  the  proposed  standards  in 
the  time  period  provided,  given  the 
competition  for  engineering  resources 
and  the  time  needed  for  construction  of 
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desulfurizatioi  equipment.  In 
consideration  of  these  comments,  we 
have  made  soi  ae  modifications  to 
enhance  the  ti  ning  of  our  program 
without  comp  'omising  the 
environmenta  benefits  we  expected 
from  our  prop  )sal. 

As  part  of  oi  ir  assessment  we  also 
examined  oth(  r  phase-in  approaches 
which  might  eaihance  the  orderly 
introduction  a  f  refining  technology 
without  jeopaj  dizing  the  environmental 
benefits  of  oui  program.  As  a  result  of 
this  assessmer  t,  we  have  concluded  that 
many  states  in  the  Great  Plains  and 
Rocky  Mounta  in  areas  of  the  United 
States  have  a  s  omewhat  less  urgent 
environmenta  need  for  ozone  precursor 
reductions  in  Ihe  near  term.  Moreover, 
their  gasoline  supply  is  dominated  by 
that  produced  by  small  capacity, 
geographically  -isolated  refineries 
located  thereii  i.  As  a  general  rule, 
refineries  in  ti  is  area  will  have  the  most 
difficult  time  (if  all  refineries 
nationwide  in  competing  for  the  vendor, 
supply,  engineering,  and  construction 
resources  nee<  ed  to  modify  their 
refineries  to  c<  mply  with  the  standards. 


Based  on  1998  Department  of  Energy 
data,  over  80  percent  of  the  gasoline 
sold  in  this  area  is  produced  by  the 
relatively  small  refineries  located  within 
the  region.^"  Similarly,  Alaska  faces  a 
less  urgent  environmental  need  for 
reductions  in  ozone  precursors  and  has 
refineries  which  are  challenged  and 
geographically  isolated. 

A  more  orderly  and  cost-efficient 
phase-in  of  the  30  ppm  standard  could 
be  achieved  if  all  gasoline  sold  in  this 
area  was  subject  to  somewhat  less 
stringent  standards  than  those  in  the 
rest  of  the  country  for  a  short  time.  This 
approach  will  allow  the  refineries 
producing  gasoline  for  use  in  this  area 
more  compliance  flexibility,  more  time 
to  install  and  prove  out  the  equipment 
needed  for  compliance,  and  thus  a 
greater  opportunity  to  reduce  their 
overall  costs.  As  described  below,  this 
approach  results  in  only  a  minimal  loss 
in  emission  reduction  henefits.  By 
stretching  out  demand  for  design, 
engineering,  construction  and  other 
related  services  during  the  2000-06 
period,  these  provisions  should  also 

Figure  IV.C.-l: 
Geographic  Phase-In  Area  (GPA) 


help  to  reduce  the  overall  costs  of  the 
gasoline  sulfur  program. 

The  remainder  of  this  section  is 
divided  into  two  parts.  The  first 
describes  the  rationale  for  development 
of  this  approach  and  how  we  identified 
the  appropriate  area,  and  the  second 
provides  a  description  of  the 
requirements  for  refiners  and  importers 
that  produce  fuel  for  sale  in  the  area. 

a.  What  Is  the  Geographic  Phase-in  Area 
(GPA)  and  How  Was  it  Established? 

As  we  considered  the  geographic 
phase-in  approach,  we  aimed  to 
minimize  the  environmental  losses 
which  could  occur  from  exposing  Tier 
2,  NLEV,  (and  other)  vehicles  to  higher 
gasoline  sulfur  levels  when  the  gasoline 
sulfur  standards  are  being  phased  in 
nationwide.  We  used  two  criteria  to 
develop  and  evaluate  this  approach:  (1) 
relative  environmental  need  and  (2)  the 
ability  of  U.S.  refiners  and  the 
distribution  system  to  provide 
compliant  gasoline. 

The  states  we  have  identified  for  the 
GPA  are  shown  in  Figure  IV.C-l.^^ 

BILUNG  CODE  6560-50-P 
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The  first  anA  primary  criterion  we 
considered  in  defining  this  area  was 
environmenta  need.  In  defining  the 
GPA,  we  iden'  ified  those  states  that 
have  somewhi  t  less  urgent 
environmenta  need  in  the  near  term  for 
reductions  in  )zone  precursors  and 
whose  emissidns  are  less  important  in 
terms  of  ozont  transport  concerns.  This 
area  includes  iome  states  that  are 


""Much  of  this 
volume  reBneries 
businesses,  and 


ai ; 


located  in  the  Great  Plains  and  the 
Rocky  Mountains,  as  well  as  Alaska. 
Most  states  within  the  Rocky  Mountains 
and  Great  Plains  do  not  have  a 
compliance  problem  with  the  1-hour 
ozone  standard  in  the  near  term, 
although  they  do  have  concerns  in  terms 
of  maintaining  compliance  with  the 
particulate  matter  standard.  However, 
there  are  two  states  (Arizona  and 


Nevada)  in  the  Rocky  Mountain  vicinity 
that  do  have  ozone  air  quality  concerns. 
These  states  have  instituted  local  fuel 
quality  programs  (in  Phoenix,  AZ  and 
Las  Vegas,  NV)  to  reduce  ozone 
precursor  emissions.  In  addition,  as 
shown  in  Table  ni.C-2,  Arizona  and 
Nevada  are  projected  to  have  concerns 
with  PMIO  compliance  in  the  future. 
Given  these  factors,  we  excluded  them 


[asolinc  is  produced  by  small 

ihat  are  not  owned  by  small 

therefore  not  afforded  the 


flexibility  of  the  small  refiner  provisions  described 
in  Section  IV.C.2. 


"'  Alaska.  Colorado,  Idaho,  Montana,  New 
Mexico,  North  Dakota,  Utah,  and  Wyoming 
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from  the  phase-in  area  and  its 
temporarily  less  stringent  standards 
except  as  described  below  in  Section 
IV.C.l.b.vii  for  counties  and  tribal  lands 
in  adjacent  states. 

We  also  defined  the  phase-in  area 
based  on  the  relative  difficulty  of 
producing  or  obtaining  complying 
gasoline.  The  refining  industry  in  the 
GPA  is  dominated  by  relatively  low 
capacity,  geographically-isolated 
refineries  many  of  which  are  owned  by 
independent  companies.  Such  refineries 
face  special  challenges  in  complying 
with  the  requirements  of  the  national 
program  by  2004  because  their  crude 
capacity,  corporate  size,  and  location 
make  it  difficult  for  them  to  compete  for 
the  design,  engineering,  and 
construction  resources  needed  to 
comply  by  2004. 

Fiirthermore,  an  assessment  of  1998 
gasoline  production  and  use  data  and 
information  on  the  products  pipeline 
system  shows  that  states  in  the  GPA  and 
portions  of  several  adjoining  states  are 
solely  or  predominantly  dependent  on 
gasoline  produced  by  these  refineries 
and  have  limited  or  no  access  to 
gasoline  fi'om  other  parts  of  the  coiuitry. 
Based  on  this  analysis,  we  concluded 
that  several  states  and  portions  of  other 
states  meeting  oiu-  first  criterion  (less 
urgent  environmental  need  for  ozone 
preciusor  emission  reductions)  also  face 
the  likelihood  of  a  supply  shortage  of 
Ipw  sulfur  gasoline.  Providing  low 
sulfur  gasoline  to  these  states  and 
adjoining  areas  is  expected  to  be  more 
difficult  and  costly  in  the  near  term. 
Section  IV.C.l.b.vii  below,  discusses 
how  the  adjoining  areas  {coimties/tribal 
lands)  will  be  identified. 

Thus,  we  believe  it  is  appropriate  to 
phase  in  the  30  ppm  average.  80  ppm 
cap  standards  in  these  areas  by  allowing 
an  additional  year  compared  to  the  rest 
of  the  country,  rather  than  delaying 
implementation  of  the  standards 
nationwide  to  accommodate  these 
states.  Under  this  approach,  the  areas 
with  the  most  urgent  need  for  the  ozone 
reduction  benefits  associated  with  low 
sulfur  gasoline  will  realize  them  as  soon 
as  is  feasible,  and  other  areas  will 
experience  them  shortly  thereafter. 

On  the  other  hand,  much  of  the  area 
in  the  adjoining  states  has  significant 
pipeline,  rail,  barge,  and  truck  access  to 
gasoline  which  will  be  capable  of 
meeting  the  standards  in  Table  FV.C-l 
beginning  in  2004.  Even  if  these  states 
have  less  environmental  need  in  the 
near  term,  there  are  health  benefits 
(particulate  and  air  toxic  emission 
reductions)  as  well  as  performance 
benefits  for  vehicle  emission  control 
systems  (including  avoidable 
irreversible  sulfur  effects)  which  need 


not  be  foregone.  Therefore,  we 
concluded  that  since  it  will  not  be  more 
difficult  to  send  gasoUne  to  these 
adjoining  areas  through  the  distribution 
system,  the  significant  environmental 
benefits  of  requiring  low  sulfur  gasoline 
as  early  as  is  feasible  justifies  excluding 
these  states  from  the  GPA. 

Some  might  argue  that  there  are  other 
states  which  should  be  considered 
under  this  program.  However,  based  on 
our  criteria  of  environmental  need 
(including  ozone  transport  and 
irreversibiUty  concerns)  challenged 
refineries,  and  limited  access  to 
complying  gasoline  we  could  identify 
no  other  states  or  territories  which  to 
include. 

in.  Standards/Deadlines  for  Gasoline 
Sold  in  th^,Geographic  Phase-in  Area 

While  the  states  in  the  GPA  may  have 
less  of  an  environmental  need  for  ozone 
preciu"sor  reductions  in  the  near  term, 
there  are  significant  environmental 
reasons  to  make  the  program  as 
stringent  as  possible,  still  enabling  a 
smooth  transition  to  low  sulfur  gasoline 
nationwide.  Toward  that  end,  we  are 
establishing  the  following  requirements 
for  gasoline  sold  in  the  GPA,  which  we 
view  as  the  appropriate  balance  between 
these  two  factors. 

The  GPA  provision  covers  all  gasoline 
produced  or  imported  for  use  in  the 
GPA.  whether  rafined  there  or  brought 
in  by  pipeline,  truck,  rail,  etc.*^  Foreign 
refiners  are  involved  in  this  program 
through  the  importers,  who  are,  in  fact, 
the  regulated  entities.  Refineries  and 
importers  must  meet  a  1 50  ppm  average 
and  a  300  ppm  cap  for  all  gasoline 
produced  or  imported  for  the  GPA 
under  this  program  beginning  January  1 , 
2004.  However,  if  a  refinery's/importer's 
1997-98  average  sulfur  level  is  less  than 
150  ppm,  then  that  refinery's/importers 
gasoline  has  a  standard  of  its  baseline 
plus  30  ppm  but  in  no  case  greater  than 
150  ppm.  For  example,  a  refinery  with 
a  baseline  of  100  ppm  would  have  a 
sulfur  standard  of  1 30  ppm  for  its  GPA 
gasoline,  a  refinery  with  a  baseline 
sulfur  level  of  140  ppm  would  have  a 
standard  of  150  ppm  for  its  GPA 
gasoline,  and  a  refinery  with  a  baseline 
of  200  ppm  would  have  a  standard  of 
150  ppm  for  its  GPA  gasoline. 
Furthermore,  if  under  the  ABT 
provisions  discussed  below  and  in 
section  IV.C.l.c.  a  refinery /importer 
generates  credits  (in  2000-2003)  and/or 
allotments  (in  2003)  by  dropping  its 
refinery/imported  gasoline  average 


"2  As  discussed  below,  refiners  can  supply 
gasoline  not  designated  as  GPA  gasoline  to  the  GPA. 
provided  it  meets  the  standards  in  Table  rV.C.-2. 
Also,  the  GPA  standards  do  not  apply  to  gasoline 
produced  by  small  refiners  that  is  used  in  the  GPA. 


below  150  ppm  then  the  baseline  for 
that  refinery  is  set  at  the  new  level  and 
the  standard  becomes  baseline  plus  30 
ppm  but  not  greater  than  150  ppm.  This 
is  to  ensure  that  refineries  and  importers 
who  already  are  lower  than  the  150  ppm 
standard  on  average  maintain  current 
sulfur  levels.  The  30  ppm  factor  is 
intended  to  allow  some  flexibility  for 
refineries  and  importers  wh'ose  1997 
and  1998  levels  are  an  aberration  from 
normal  operations  or  who  face  changes 
in  crude  slates  in  future  years. 

Corporate  pool  average  standards 
apply  in  the  national  gasoline  sulfur 
program  for  calendar  years  2004  and 
2005.  Most  refiners/importers  producing 
gasoline  for  use  in  the  GPA  market  the 
majority  of  their  gasoline  outside  of  the 
GPA  where  they  compete  with  many 
other  refineries.  Since  the  phase-in  of 
the  national  program  expects 
compliance  with  the  120/90  ppm 
corporate  pool  average  standards  in 
2004  and  2005.  we  are  requiring  that 
refiners/importers  who  market  the 
majority  (greater  than  50  percent  of 
production  volume)  of  their  gasoline 
outside  of  the  GPA  to  account  for  the 
sulfur  levels  of  their  GPA  gasoline  in 
their  calculation  for  compliance  with 
the  corporate  pool  average  standards. 

To  provide  additional  flexibility 
during  this  phase-in,  refiners  may  use 
sulfur  ABT  credits  and  allotments  (as 
explained  in  IV.C.l.c)  to  meet  these 
standards.  Refineries  producing  GPA 
gasoline  can  generate  credits  begiiming 
in  2000  under  the  provisions  of  the 
national  program  (described  in  section 
IV.C.l.c).  Also,  refineries/importers 
marketing  gasoline  in  the  GPA  may 
through  extraordinary  measures  be  able 
to  generate  credits  in  2004-2006.  To 
qualify  they  must  achieve  levels  below 
150  ppm  or  their  more  stringent 
baseline  levels  as  discussed  above 
whichever  is  less.  Under  these 
circumstances,  these  refineries/ 
importers  can  earn  credits  for  the  GPA 
gasoline  they  produce  during  2004-06. 
Credits  generated  under  the  GPA 
program  are  fully  fungible  with  national 
credits  and  are  subject  to  the  same 
regulatory  requirements. 

The  national  program  includes 
provisions  which  permit  refiners/ 
importers  to  generate  allotments  for  use 
in  2004  and  2005.  Refiners  and 
importers  marketing  gasoline  in  the 
GPA  may  only  generate  sulfur 
allotments  in  2004  or  2005  if  their 
corporate  average  sulfur  level  meets  the 
corporate  pool  average  standards  for 
each  year  (as  indicated  in  Table  IV.C.l), 
including  gasoline  produced  for  the 
GPA,  if  applicable.  Refiners  not 
compelled  to  meet  the  corporate  pool 
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average  stanc^ds  under  die  GPA  may 
not  generate  Allotments. 
The  temporary  provisions  for  the  GPA 


years,  2004  dirough 
e  low  sulfur  standards  for 
coimtry  require 
ith  a  30  ppm  refinery 
d  and  an  80  ppm  gallon 
cap  in  2006, 1  lie  geographic  phase-in 
provides  an  d  iditional  year  to  reach 


apply  for 
2006.  Since 
the  rest  of  thi 
compliance 
average  stan 


those  standards.  This  extra  year  and  the 
somewhat  less  stringent  standards 
during  the  phase-in  will  provide  the 
refining  industry  the  opportunity  for 
more  orderly  transition  to  the  30/80 
ppm  standards  by  2007. 

Requirements  tor  gasoline  sold  in  the 
GPA  are  summarized  in  Table  rV.C.-2, 
below.  Gasoline  produced  by  refiners 
subject  to  the  small  refiner  standards 


described  in  Section  IV.C.2.  of  this 
notice  is  not  subject  to  the  provision  of 
the  geographic  phase-in,  since  the  small 
refiner  provisions  apply  to  eligible 
refiners  regardless  of  geographic 
location.  Gasoline  produced  by  such 
refiners  can  be  sold  nationwide, 
including  in  the  GPA. 


Table  IV.C.-2.— Gasoline  Sulfur  Standards  for  the  Geographic  Phase-In  Area 

[Excludes  Small  Refiners] 


Compliance  as  of — 


2004 


2005 


2006 


Refinery  GPA  (Jasoline  Average  •, 
Corporate  Pod  iAverage  ",  ppm  .... 
Per-Gallon  Capl  "=,  ppm  


ppm 


^api' 


150 
120 
300 


150 

90 

300 


150. 

Not  Applicable. 

300. 


Notes: 

•The  refineryl  average  standard  for  GPA  gasoline  is  ttie  more  stringent  of:  150  pprri;  tfie  refinery  1997-1998  t)aseline  plus  30  ppm;  or  the  sul- 
fur level  from  wrich  early  credits  were  generated  plus  30  ppm.  Refiners  can  use  credits  or  allotments  to  meet  the  average. 

"Applies  only  to  refiners/importers  which  sell  >50%  of  their  gasoline  outside  the  GPA. 

^As  discussed  at)Ove,  in  2004  tx)th  GPA  and  Non-GPA  gasoline  may  have  a  sulfur  content  as  high  as  350  in  which  case  the  refinery  or  im- 
porter t)ecomeS|  subject  to  a  correspondingly  more  stringent  cap  standard  in  2005. 


iv.  What  Are 

Gasoline 

Area? 

The  sulfur 


Sulfn 


he  Per-Gallon  Caps  on 
r  Levels  in  the  Phase-in 


nation  are  the 


evel  caps  for  gasoline  sold 
in  the  phase-i  q  area  and  the  rest  of  the 


same  in  2004  and  2005. 


but  in  2006  ti  e  cap  remains  at  300  ppm 
in  this  area  vvnile  it  declines  to  80  ppm 
for  the  rest  of  the  coimtry.  To  assure  that 
compliance  a|  the  refinery  gate  is  correct 
regardless  of  jvhere  the  gasoline  is 
ultimately  sold,  as  gasoline  intended  for 
the  GPA  movfes  in  the  distribution 
system  to  or  t  irough  the  geographic  area 
it  must  be  ide  atified  as  phase-in  area 
gasoline  in  pr  Dduct  transfer  doc\iments 
and  must  rem  ain  segregated  from 
gasoline  intei  ded  for  use  outside  this 
area.  In  addit  on,  use  of  phase-in  area 
gasoline  is  pr  )hibited  outside  the  GPA, 
but  the  converse  is  allowed,  i.e., 
gasoline  desij  nated  for  use  outside  the 
GPA  can  be  u  ;ed  in  this  area.  For  all 
three  years,  nfiners  and  importers  must 
meet  the  requ(irements  described  in 
Tables  IV-C.t  and  IV-C.2,  as  applicable, 
and  therefore  must  maintain  refinery  or 
import  recorc  s  as  applicable  as  to  where 
a  gasoline  bat  ch  is  sold.  ^^ 

We  recogni  le  that  this  higher 
standard/cap  for  one  year  could  create 
the  incentive  for  those  not  marketing 
gasoline  in  th  e  GPA  today  to  seek  a 
market  to  sell  higher  sulfur  gasoline  and 
for  others  to  a  eek  to  increase  market 
share.  While  his  is  indeed  allowable 


"These 
requirements  do 
refiners  subject  t( 
described  in 
refiner  gasoline 
country,  and  is 
depending  on  w: 


Sect  on 


nit 


segregation  and  designation 

lot  apply  to  gasoline  produced  by 
the  small  refiner  standards 

IV.C.2.  This  is  because  small 
I  be  sold  anywhere  in  the 
subject  to  different  standards 
ihn  it  is  sold. 


under  our  program  and  is  perhaps  to  be 
anticipated  in  a  free  market  system,  in 
all  likelihood  the  incentives  are  small. 
Such  refiners/importers  would  still  have 
to  meet  the  150  ppm  average  and  would 
perhaps  face  increased  shipping  and 
marketing  costs.  Nonetheless,  we  plan 
to  monitor  market  developments  to 
assess  whether  such  a  provision  creates 
significant  market  shifts  or  the  potential 
for  increases  in  average  sulfur  levels  in 
the  GPA  gasoline. 

V.  How  Do  Refiners/Importers  Account 
for  GPA  Fuel  in  Their  Corporate 
Average  Calculations? 

Those  refiners  or  importers  that  sell 
all  of  their  gasoline  to  the  GPA  (i.e.,  they 
produce  no  fuel  for  use  outside  the 
GPA),  regardless  of  whether  they  are 
located  within  or  outside  of  the  area, 
have  refinery/importer  standards  that 
are  equal  to  the  least  of  1)  150  ppm,  2) 
the  refinery's  or  importer's  1997-98 
average  sulfur  level  plus  30  ppm  or  3) 
the  refinery's  or  importer's  lowest  actual 
annual  sulfur  level  plus  30  ppm  in  any 
year  2000-2003  if  credits  are  generated. 
Because  the  refiners  produce  all  of  their 
fuel  for  use  in  the  GPA,  they  are  exempt 
from  the  corporate  average  standards  in 
Table  IV.C-1. 

Furthermore,  any  refiner/importer 
which  certifies  50  percent  or  more  of  its 
gasoline  production  volume  for  sale  as 
GPA  gasoline  in  2004  and  2005  is  not 
required  to  meet  the  corporate  pool 
average  for  that  year  for  its  entire 
gasoline  pool.  Not  only  would  it  be 
difficult  to  comply  on  average  {if  it  were 
assiuned  that  the  GPA  gasoline  was  150 
ppm  and  non-GPA  gasoline  was  30 
ppm),  but  also  it  would  undermine  the 


achievement  of  the  basic  goal  of  a  more 
orderly  and  efficient  phase-in  of  low 
sulfur  gasoline  since  the  flexibility 
afforded  by  the  GPA  could  be 
diminished. 

Otherwise,  those  who  produce  less 
than  50  percent  of  their  gasoline  for  the 
GPA  (which  is  the  majority  of  those 
refiners  which  market  in  both 
locations),  must  meet  the  corporate  pool 
average  standards  in  2004  and  2005  for 
their  entire  gasoline  pool.  Thus,  such 
refiners  must  compensate  for  the  higher 
sulfur  levels  of  their  GPA  gasoUne  by 
producing  non-GPA  gasoline  that 
averages  sufficiently  less  than  120  ppm 
in  2004  and  90  ppm  in  2005  to  ensure 
that  their  corporate  average  meets  the 
corporate  pool  average  standard  for  each 
year.  Importers  who  provide  less  than 
50  percent  of  thefr  gasoline  to  the  GPA 
must  also  include  their  GPA  gasoline  in 
their  overall  corporate  pool  average 
calculation.  Alternatively,  the  refiner 
can  use  sulfur  allotments  to  meet  the 
corporate  pool  average  standard  for  its 
total  gasoline  production,  including 
gasoline  sold  inside  and  outside  the 
phase-in  area.  Since  most  refiners  which 
sell  gasoline  both  in  and  outside  the 
GPA  sell  the  vast  majority  outside  the 
GPA  the  additional  flexibility  provided 
for  gasoline  sold  in  the  phase-in  area 
should  not  significantly  affect 
compliance  with  the  corporate  pool 
average  standard  for  a  refiner's 
nationwide  production. 

vi.  How  Do  Refiners/Importers  Apply  for 
the  Geographic  Phase-in  Area 
Standards? 

As  part  of  program  administration,  we 
are  requiring  that  any  refiner/importer 
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expecting  to  sell  gasoline  in  this  area 
during  the  phase-in  period  (2004-2006) 
make  application  to  EPA  in  writing  by 
December  31,  2000.  This  application 
would  provide  the  minimum 
information  needed  by  EPA  to 
characterize  a  refiner's/importer's 
participation,  establish  the  applicable 
standards  if  the  1997-98  average  is  less 
than  150  ppm,  and  establish  out 
enforcement  program  for  refiners/ 
importers  in  this  area  for  gasoline 
entering  or  leaving  the  area. 
Participation  on  the  part  of  any  refinery 
or  importer  is  voluntary.  At  any  time,  a 
refiner/importer  who  previously  opted 
into  the  GPA  program  may  produce 
gasoline  meeting  the  standards  in  Table 
IV.C-1  in  the  GPA,  or  may  cease 
producing  gasoline  for  the  GPA  (and 
produce  gasoline  meeting  the  standards 
in  Table  fV.C-l  solely  outside  of  the 
GPA).  Such  a  decision  would  affect  the 
averages/caps  which  apply  to  the 
gasoline  sold  in  the  GPA.  Gasoline  sold 
in  the  GPA  that  is  not  designated  as 
GPA  gasoline  is  considered  Non-GPA 
gasoline  for  purposes  of  compliance 
with  the  corporate  pool  average 
requirement  and  refinery  average 
requirements. 

vii.  How  Will  EPA  Establish  the  GPA  in 
Adjacent  States? 

EPA  is  establishing  a  geographic 
phase-in  area  that  encompasses  eight 
states  (MT,  ND,  ID  WY,  CO,  UT,  NM, 
AK).  In  addition,  counties  and  tribal 
lands  in  states  immediately  adjacent  to 
these  which  received  a  majority  of  their 
gasoline  in  calendar  year  1999  from  a 
refinery(ies)  located  within  the  GPA 
will  be  covered  by  the  phase-in  area 
provisions.  The  criteria  to  identify  these 
additional  coimties  and  tribal  areas  are 
designed  to  identify  areas  whose 
gasoline  distribution  system  is  closely 
tied  to  the  eight  states  such  that  they 
share  the  same  characteristics  of 
gasoline  supply.  Therefore,  dispensing 
outlets  (retail  and  private)  in  such  areas 
will  continue  to  have  access  to  that 
gasoline  in  most  cases.  Distribution  and 
production  of  gasoline  in  these 
additional  areas  will  be  subject  to  the 
same  standards  and  requirements  as 
gasoline  in  the  eight  states  identified 
above. 

At  this  time,  EPA  is  not  able  to 
identify  all  the  counties  and  tribal  lands 
that  would  be  included  in  the  phase  in 
area.  In  light  of  the  air  quality  benefits 
of  introducing  low  sulfur  gasoline  as 
quickly  as  possible,  we  want  to  ensure 
that  the  phase-in  area  is  accurately 
identified  and  that  including  any  areas 
outside  these  eight  states  will  not  have 
a  significant  adverse  air  quality  impact 
on  any  counties  or  tribal  lands  that  are 


included  in  the  phase-in  area.  EPA  will 
be  working  with  interested  stakeholders 
will  to  conduct  an  assessment  to 
determine  which  counties/tribal  lands 
within  the  immediately  adjacent  states 
meet  the  criteria  as  described  in  the 
regulatory  text.  EPA  expects  to  complete 
action  on  this  assessment  by  December 
31,  2000.  c.  How  Does  the  Sulfur 
Averaging,  Banking,  and  Trading 
Program  Work? 

The  sulfur  ABT  program  provides 
flexibility  to  refiners  by  giving  them 
more  time  to  bring  all  of  their  refineries 
into  compliance  with  the  corporate 
averages  in  2004  and  2005  as  well  as  the 
30  ppm  individual  refinery  standard  in 
2005  and  beyond.  ABT  will  provide  the 
opportimity  for  reduced  costs  by 
allowing  the  industry  the  flexibility  to 
average  sulfur  levels  among  different 
refineries,  between  companies,  and 
across  time.  With  ABT,  some  refineries 
will  be  able  to  delay  installation  of 
desulfurization  equipment,  because 
other  refineries  will  generate  sulfur 
allotments  and  credits  through  early 
sulfur  reductions.  In  this  way, 
installation  of  desulfurization 
technology  will  be  spread  out  over  a 
longer  period  of  time  than  would  be  the 
case  without  ABT.  Since,  with  the 
banking  provisions,  reductions  in 
annual  average  sulfur  levels  which 
occur  as  early  as  2000  have  a  value 
during  program  implementation,  the 
ABT  program  provides  an  incentive  for 
technological  innovation  and  the  early 
implementation  of  refining  technology. 

The  ABT  program  also  provides  the 
opportimity  for  meaningful  emissions 
reductions  in  2004  because  it  allows  the 
Tier  2  standards  to  be  implemented 
earlier  than  might  otherwise  have  been 
possible  (if  the  Tier  2  standards  were 
delayed  to  provide  the  refining  industry 
more  time  to  comply),  and  because  it 
provides  direct  environmental  benefits 
even  in  the  years  before  Tier  2  vehicles 
are  introduced.  One  benefit  is  related  to 
the  effect  of  gasoline  sulfur  on  exhaust 
emissions,  as  discussed  in  the 
Regulatory  Impact  Analysis.  This 
benefit  will  result  both  from  older 
vehicles  on  the  road  (Tier  0  and  Tier  1 
emission  control  technologies,  which 
have  some  degree  of  sulfur  sensitivity 
and  will  benefit  from  sulfur  reductions 
which  occur  prior  to  implementation  of 
the  refiner  and  refinery  standards 
summarized  in  Table  IV.C-1)  and  from 
NLEV  vehicles  (which  are  more 
sensitive  to  sulfur  than  earlier 
technologies)  which  wall  continue  to  be 
sold  while  Tier  2  vehicles  are  phased- 
in.  Another  environmental  benefit  is  the 
reduction  in  atmospheric  sulfur  loads  as 
a  direct  result  of  reduced  gasoline  sulfur 
levels,  leading  to  reduced  emissions  of 


sulfur-containing  compounds  from 
motor  vehicles. 

The  following  sections  explain  the 
requirements  for  participation  in  the 
sulfur  ABT  program  for  allotments  and 
credits. 

Sulfur  Allotment  Program 

i.  Generating  Allotments  Prior  to  2004 

To  provide  additional  incentive  for 
early  sulfur  reductions  and  to  enhance 
the  overall  feasibility  and  cost 
effectiveness  of  the  gasoline  sulfur 
control  program,  we  are  implementing  a 
sulfur  allotment  program.  While  few 
commenters  supported  the  sulfur 
allotment  concept  in  the  NPRM,  a 
number  suggested  that  greater  flexibility 
for  compliance  in  the  early  years  would 
be  helpful.  The  program  described 
below  is  in  addition  to  the  early  sulfur 
credit  program  described  elsewhere. 

For  2003,  refineries  can  generate 
sulfur  allotments  (in  ppm-gallons)  by 
producing  gasoline  containing  less  than 
60  ppm  sulfur  on  an  annual-average 
basis.  This  60  ppm  "trigger"  was  chosen 
to  reward  refineries  who  demonstrate 
compliance  using  technology  designed 
to  meet  the  30  ppm  standard  before 
2005.  Once  this  60  ppm  trigger  is 
reached,  allotments  will  be  calculated 
based  on  the  amount  of  reduction  from 
120  ppm.  "*  However,  these  allotments 
may  be  discoimted  depending  on  the 
actual  sulfur  level.  If  a  refinery  fully 
demonstrates  compUance  by  producing 
gasoline  with  an  annual  average  sulfur 
level  of  0  to  30  ppm,  the  allotments 
retain  thefr  full  value — they  are  not 
discounted  at  all.  For  actual  sulfur 
levels  of  31-60  ppm,  which  are 
indicative  of  a  partial  demonstration  of 
compliance  with  the  ultimate  low  sulfur 
standard,  the  allotments  are  discounted 
20  percent.  For  example,  consider  a 
refinery  that  has  an  average  sulfur  level 
of  50  ppm  at  the  end  of  2003.  That 
refinery  would  have  generated  56  sulfur 
allotments  ((120  ppm  -  50  ppm)  x  0.8 
X  Volume  (in  gallons)]  to  be  used  or  sold 
in  2004.  If  that  same  refinery  instead 
produced  fuel  with  an  average  sulfur 
level  of  20  ppm  at  the  end  of  2003,  then 
it  would  have  generated  100  sulfur 
allotments  ((120  ppm  -  20  ppm)  x 
volume  (in  gallons)]  to  be  used  or  sold 
in  2004. 

jj.  Generating  Allotments  in  2004  and 
2005 

For  2004  and  2005,  refiners  or 
importers  (but  not  individual  refineries) 


*•  If  a  refinery  has  a  baseline  sulfur  level  higher 
than  120  ppm  (as  described  below  in  rV.C.l.c.v.). 
then  credits  are  generated  from  the  baseline  to  120 
ppm  and  allotments  from  120  ppm  to  the  new 
sulfur  level  (and  discounted  20  percent  if 
applicable). 
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can  generate  kllotments  by  producing 
gasoline  that  has  a  sulfur  level  below 
the  annual  corporate  average  standard 
(120  ppm  and  90  ppm).  The  niunber  of 
allotments  generated  is  equal  to  the 
difference  between  120  ppm  {or  90 
ppm]  and  the  corporate  average  sulfur 
level.  Allotmmts  generated  by  refiners 
or  importers  n  2004  and  2005  are  not 
discounted,  unlike  some  of  those  that 
are  generated  by  refineries  in  2003. 
Refaiers  that  sell  fuel  to  the  GPA  may 
also  generate  allotments  by  producing 
fuel  that  is  cl  janer  than  the  corporate 
average  standards,  regardless  of  the 
volimie  of  fu#l  that  is  produced  for  use 
in  the  GPA.  On  the  other  hand,  as 
explained  in  Section  IV.C.2.,  gasoline 
produced  by  kmall  refiners  who  are 
complying  with  the  standards  in  Table 
rV.C.-3  cannot  be  used  to  generate 
sulfur  allotmi  mts  since  these  producers 
are  not  requi]  ed  to  meet  a  corporate 
average  stand  ard. 

iii.  Using  Alh  ttments  in  2004  and  2005 

Refiners  an  d  importers  can  use  sulfur 
allotments  th  it  they  generate  or 
purchase  froi  i  other  refiners/importers 
to  demonstraie  compliance  with  the  120 
ppm  corporate  standard  in  2004  and  the 
90  ppm  corpirate  standard  in  2005. 
Each  refiner's  sulfur  allotment  for  2004 
and  2005  will  be  calculated  based  on 
the  total  volutne  of  gasoline  imported 
and  produced  at  their  refineries  (or  only 
imported  gasi  )line  in  the  case  of 
companies  th  at  only  import  gasoline) 
and  the  corp(  rate  pool  average  standard 
for  that  year,  pn  anticipation  of 
exceeding  or  jfalling  short  of  the 
standard  for  i  ny  one  year,  companies 
may  trade  su  fur  allotments,  either  in 
the  complian  :e  year  or  earlier  (as  early 
as  the  year  2(  00).  For  example,  a  refiner 
that  expects  \o  produce  a  total  of  2.5 
billion  gallon  s  of  gasoline  in  2004  has 
a  sulfur  allot!  nent  of  300  billion  ppm- 
gallons  (120  >pm  x  2.5  billion  gallons). 
If  its  corporal  e  pool  average  is  actually 
200  ppm  in  2  004.  it  will  exceed  its  2004 
allotment  by  200  billion  ppm-galk>ns 
(since  200  ppm  x  2.5  billion  gallons  = 
500  ppm-gallDns),  and  must  obtain 
sulfur  allotm  mts  from  another  refiner  to 
offset  this  increase.  Similarly,  if  this 
refiner  expec  ;s  to  average  80  ppm  in 
2004,  it  has  an  excess  of  100  billion 
ppm-gallons  :o  trade  to  other  refiners. 
However,  if  a  refiner  trades  away  part  of 
its  allotment,  the  refiner  must  still 
comply  with  the  corporate  standard,  just 
as  another  re  iner  has  to  do  if  it  does  not 
trade  allotme  ats. 

In  2005,  re  iners  must  comply  both 
with  the  corp  orate  average  standard  and 
the  refinery  a  verage  standard  for  each  of 
their  refiirerios.  Once  a  refiner  has 
established  c  )mpliance  with  the  90  ppm 


corporate  average  standard  (with  or 
without  the  use  of  allotments),  each  of 
its  refineries  can  then  establish 
compliance  with  the  30  ppm  refinery 
standard  through  actual  production  of 
30  ppm  gasoline  or  through  the  use  of 
excess  allotments  and/or  sulfur  credits. 
Once  compliance  with  the  90  ppm 
corporate  pool  average  standard  is 
established,  the  refiner  would  use  90 
ppm  as  each  of  its  refineries  actual 
siilfur  level,  then  apply  an  appropriate 
number  of  credits  or  allotments  to  meet 
the  30  ppm  refinery  average  standard  for 
each  refinery.  (See  discussion  below  for 
an  explanation  of  how  a  refiner  can  use 
both  sidfur  ABT  credits  and  allotments 
to  comply  with  the  refinery  average 
standard  in  2005.) 

iv.  How  Long  Do  Allotments  Last? 

We  expect  most  refiners  will  trade 
sulfur  allotments  well  before  the  end  of 
each  compliance  year  so  they  will  have 
the  needed  certainty  of  compliance  with 
the  corporate  average  standard.  Oiu 
program  allows  such  trades  to  occur  at 
any  time  during  the  year,  although  the 
refiner  is  liable  for  any  shortfall  in 
compliance  resulting  fi'om  having 
traded  away  too  many  allotments.  A 
refiner  may  also  carry  over  excess  2004 
allotments  (those  generated  in  2003  or 
2004)  for  compliance  wiih  the  90  ppm 
corporate- standard  for  2005.  However, 
those  allotments  must  be  discoimted  by 
50  percent.  This  50  percent  discount 
factor  is  needed  to  equalize  the  emission 
impact  of  sulfur  control  between  2004 
and  2005.  In  2005.  there  is  an  extra 
model  year  of  NLEV/Tier  2  vehicles 
relative  to  2004.  In  addition,  the  NLEV/ 
Tier  2  fleet  is  one  year  older  in  2005 
than  2004.  This  increased  age  translates 
into  higher  vehicle  emissions  due  to 
general  deterioration.  Since  sulfur  acts 
on  a  percentage  basis,  the  absolute 
emission  increase  due  to  sulfur  impacts 
on  vehicle  emission  control  systems  in 
2005  is  higher  than  in  2004. 

As  discussed  below  in  section 
rV.C.l.c.x,  a  refiner  or  importer  may 
convert  allotments  into  credits  in  2004 
and  2005  for  compliance  with  the 
refinery  average  standards  in  2005  and 
beyond.  All  transactions  between 
refiners  involving  sulfur  allotments 
must  conclude  by  the  last  day  of 
February  in  the  calendar  year  following 
the  compliance  year  in  which  the 
allotments  are  to  be  used.^s 


*5  Allotments  used  for  GPA  gasoline  compliance 
may  be  retained  until  February  2007.  Allotments 
used  for  small  refiner  gasoline  compliance  may  be 
retained  until  February  2008. 


SuIfiiT  Credit  Program 

V.  Establishing  Individual  Refinery 
Sulfur  Baselines  for  Credit  Generation 
Purposes 

The  purpose  of  establishing  a  sulfur 
baseline  for  each  refinery  is  to  provide 
a  starting  point  for  determining  sulfur 
credits  for  reductions  in  gasoline  sulfur 
levels.  We  proposed  that  refiners  would- 
have  to  establish  a  sulfur  baseline  for 
each  individual  refinery,  by  submitting 
to  us  data  establishing  their  annual 
average  gasoline  sulfur  level  based  on 
the  average  of  their  1997  and  1998 
operations.  We  would  review  the  data 
and,  barring  any  discrepancies,  approve 
a  sulfur  baseline  for  each  refinery.  We 
received  comments  supporting  this 
option  as  well  as  comments  stating  that 
the  time  involved  for  this  application 
and  approval  process  would  delay  the 
refiner's  ability  to  plan  for  and  bc^in 
construction  of  gasoline  desulfurization 
technology.  Refiners  would  want  the 
certainty  of  an  approved  sulfur  baseline 
before  making  investment  decisions, 
and  thus  would  wait  to  obtain  EPA's 
approval  before  proceeding.  We  also 
received  comments  about  what  year(s) 
would  be  most  appropriate  to  use  to 
establish  a  sulfur  baseline.  Some  of 
these  comments  argued  for  the  use  of 
existing,  approved  1990  baselines,  or 
some  adjusted  version  of  1990  baselines, 
rather  than  new  data,  to  expedite  the 
process  of  establishing  sulfur  baselines. 

We  also  proposed  a  different  sulfur 
baseline  for  reformulated  gasoline  (RFC) 
produced  in  the  sununer  for  those 
refineries  which  produce  reformulated 
gasoline.  While  the  conventional 
gasoline  sulfur  baseline  (and  the 
baseline  for  winter  RFC)  was  proposed 
to  be  tied  to  current  sulfur  levels,  the 
baseline  for  summer  reformulated 
gasoline  was  proposed  to  be  150  ppm, 
the  approxiinate  level  we  expect 
siunmer  reformulated  gasoline  to 
contain  in  2000  and  beyond  because  of 
the  Phase  II  reformulated  gasoline 
requirements,  which  take  effect  in  2000. 
We  argued  that  winter  RFC  did  not  have 
any  de  facto  sulfur  restrictions,  and  thus 
winter  RFC  should  be  counted  with 
conventional  gasoline  for  the  piupose  of 
credit  generation  relative  to  the 
refinery's  conventional  gasoline  sulfur 
baseline. 

Since  the  proposal,  we  have  learned 
that  overall  gasoline  sulfur  levels 
(conventional  plus  reformulated)  are 
significantly  lower  than  they  were  in 
1990.  As  explained  in  the  Regulatory 
Impact  Analysis,  national  average  sulfur 
levels  when  both  conventional  and 
reformulated  gasolines  are  considered 
dropped  to  306  ppm  in  1997  and  268 
ppm  in  1998,  compared  to  the  1990 
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national  gasoline  sulfur  average  of  339 
ppm,  decreases  of  10  and  21  percent, 
respectively.  The  substantial  drop 
between  1997  and  1998  seems  to  be 
related  to  the  mandatory  use  of  the 
Complex  Model,  which  began  in  1998 
and  had  implications  for  both 
reformulated  and  conventional  gasoline 
compliance.  Thus,  we  have  become 
convinced  that  the  most  appropriate 
sulfur  baseline  would  be  based  on  data 
which  establish  current  sulfur  levels, 
not  on  data  which  are  nearly  ten  years 
old.  We  considered  reducing  all  1990 
baselines  by  21  percent  to  reflect  the 
national  average  decrease  since  1990, 
but  determined  that  this  approach 
would  be  inappropriate  because  some 
refiners  have  reduced  levels 
substantially  more  than  10-21  percent 
since  1990,  and  would  thus  be  eligible 
to  generate  a  very  large  number  of 
credits  for  reductions  that  have  already 
been  made. 

Furthermore,  as  we  proposed,  and 
some  commenters  argued,  we  have 
concluded  that  averaging  data  from  two 
years  is  the  most  appropriate  approach, 
because  averaging  over  two  years  will 
help  to  accoimt  for  any  unusual 
variations  in  operations  that  n^^y  have 
occurred  at  individual  refineries  in 
either  of  these  years.  We  concluded  that 
averaging  data  from  1998  and  1999  is 
not  feasible,  because  the  1999  data  will 
not  be  fully  available  to  EPA  until  after 
the  reporting  deadline  of  May  2000. 
Hence,  we  believe  it  is  preferable  to  use 
1997  and  1998  data,  rather  than 
delaying  the  time  baselines  are    «' 
established.  We  do  not  expect 
significant  changes  in  1999  sulfur  levels 
relative  to  1998  levels,  so  we  believe  the 
use  of  the  1997-1998  data  provides  a 
reasonable  representation  of  current 
sulfur  levels. 

We  have  also  learned  that  summer 
reformulated  gasoline  is  already 
averaging  close  to  our  expected  sulfur 
level  for  the  year  2000.  Winter  RFC  does 
not  show  this  same  decrease, 
presxunably  because  refiners  are  shifting 
high  sulfur  blendstocks  out  of  RFC  in 
the  sxmuner  but  back  into  RFC  in  the 
winter  to  maintain  compliance  with  the 
conventional  gasoline  antidumping 
requirements.  Thus,  it  appears  that  if  we 
held  summer  RFC  to  a  lower  baseline, 
as  proposed,  we  would  have  to  raise  the 
winter  RFC  baseline  commensiu-ately  to 
reflect  actual  refinery  operations.  The 
net  environmental  impact  would  be  no 
different  than  if  we  had  a  single  sulfur 
baseline  applying  to  all  RFC.  or  to  all 
gasoline  produced  at  the  refinery,  since 
the  annual  pool  sulfur  levels  are 
constant  even  while  there  may  be 
seasonal  variations.  Therefore,  we  are 
not  finalizing  a  separate  sulfur  baseline 


for  summer  RFC,  but  rather  combined 
conventional  and  reformulated  gasoline 
sulfur  levels. 

Having  considered  the  comments  we 
received  and  the  new  data  available  to 
us,  we  have  concluded  that  refiner 
sulfur  baselines  should  be  established 
from  1997  and  1998  operating  data. 
Hence,  we  are  requiring  refiners  which 
wish  to  generate  sulfur  credits  prior  to 
2004  to  establish  a  1997-98  sulfur 
baseline  for  each  refinery  at  which  they 
intend  to  generate  credits.  We  believe 
the  process  we  have  defined  will 
minimize  the  burden  to  the  industry 
and  the  time  it  will  take  for  us  to  review 
and  approve  the  sulfur  baselines. 
Specifically,  refiners  which  plan  to 
generate  sulfur  credits  must  submit  to 
us  information  which  establishes  the 
batch  report  numbers,  sulfur  levels,  and 
volumes  of  each  batch  of  gasoline 
produced  in  1997  and  1998,  as  well  as 
the  annual  average  sulfur  level 
calculated  from  these  data.  Within  60 
days,  we  will  review  the  application 
and  notify  the  refiner  of  approval  or  of 
any  discrepancies  we  find  in  the  data 
suhmitted.  If  we  do  not  respond  within 
60  days,  the  baseline  should  be 
considered  to  be  approved. 

While  we  expect  most  refiners  will 
apply  for  a  sulfur  baseline  in  the  near 
future  (to  maximize  the  time  that  they 
can  generate  credits  before  2004),  there 
is  no  cut-off  date  for  applying  for  a 
sulfur  baseline.  However,  if  die  refiner 
wishes  to  generate  credits  for  a  given 
calendar  year,  we  must  receive  his 
baseline  application  no  later  than 
September  30  of  that  year  to  provide  us 
adequate  time  to  review  the  baseline 
prior  to  the  end  of  the  year  (at  which 
time  any  credits  generated  in  that  year 
would  be  assessed  and  reported  by  the 
refiner).  We  believe  that  this  approach 
for  establishing  sulfur  baselines  meets 
our  goal  of  providing  a  workable  ABT 
program  that  refiners  can  take  advantage 
beginning  in  the  year  2000,  without 
sacrificing  the  envfronmental  benefits  of 
the  sulfur  standards. 

Foreign  refiners  which  have  already 
established  an  individual  refinery 
baseline  with  us,  and  thus  have 
submitted  reports  on  all  batches  of 
gasoline  sent  to  the  U.S.  in  1997  and 
1998,  may  follow  this  same  procedure  if 
they  wish  to  generate  sulfur  credits 
prior  to  2004.  Foreign  refiners  which 
have  not  reported  1997-98  gasoline 
qualities  to  us  must  follow  an  alternate 
approach.  Specifically,  they  must  follow 
the  general  requirements  of  our  protocol 
for  establishing  individual  refinery 
baselines  (see  §§  80.91-94  and  also 
§  80.410)  by  providing  sufficient  data  to 
establish  the  volume  of  gasoline 
imported  to  the  U.S.  from  each  refinery 


in  1997-98  and  the  annual  average 
sulfur  level  of  that  gasoline.  If  the  test 
method  used  to  identify  the  sulfur  level 
differs  from  the  one  specified  in  today's 
action,  the  refiner  must  provide 
sufficient  information  about  the  test 
method  to  allow  us  to  evaluate  the 
appropriateness  of  the  alternative. 
Because  this  information  will  be  new  to 
us,  we  may  require  more  time  to  review 
and  approve  their  1997-98  sulfur 
baseline.  But.  consistent  with  our 
previous  handling  of  foreign  refiner 
submissions,  once  we  have  determined 
that  the  submission  is  complete  and  the 
protocol  has  been  followed,  they  may 
use  the  baseline  while  waiting  for  our 
formal  approval.  However,  the  refiner 
will  be  held  to  the  baseline  that  is 
ultimately  approved.  A  foreign  refiner 
who  is  imable  to  generate  adequate  data 
to  establish  a  1997-98  sulfur  baseline 
will  not  be  permitted  to  generate  sulfur 
credits  in  2000-2003. 

Small  refiners  that  plan  to  request 
small  refiner  standards  (as  provided  in 
Section  rV.C.2  below)  which  also  want 
to  generate  early  sulfur  ABT  credits  will 
use  the  same  data  required  to  define 
thefr  small  refiner  baseline  to  determine 
their  baseline  for  the  ABT  program.  In 
other  words,  if  a  refiner  becomes  a  small 
refiner  under  our  definition  and 
procediu^s,  credits  generated  by  that 
refinery  would  be  calculated  relative  to 
the  refinery's  actual  1997-98  sidfur 
average.  The  trigger  for  generating  sulfur 
credits  under  the  ABT  program 
(discussed  in  the  next  section)  w6uld 
still  apply  for  small  refiners  generating 
credits  prior  to  2004  relative  to  their 
1997-98  sulfur  average.  In  addition,  the 
applicable  interim  sulfur  standard  for 
small  refiners  who  generate  credits 
through  sulfur  reductions  prior  to  2004 
will  be  calculated  based  on  the  reduced 
sulfur  level,  rather  than  the  1997-98 
baseline  level,  as  explained  below  in 
Section  IV.C.2. 

Importers  and  gasoline  blenders  will 
not  be  assigned  a  sulfur  baseline 
because  they  are  not  eligible  to  generate 
early  credits  (prior  to  2004)  imder  the 
ABT  program.  This  includes  gasoline 
refiners  who  are  also  importers;  such 
parties  cannot  generate  sulfur  credits 
prior  to  2004  on  the  basis  of  their 
imported  gasoline  but  may  only 
generate  credits  based  on  the  gasoline 
produced  by  their  refinery(ies).  It  also 
includes  oxygenate  blenders,  who,  as 
discussed  in  Section  VI  below,  are  not 
subject  to  the  sulfur  standards  but  are 
responsible  for  compliance  with  the 
downstream  provisions."**  For  importers 


"^  Refiners  may,  however,  include  ox^'gen  added 
downstream  of  the  refinery  when  determining 

Continued 
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2003)  for  sli; 
with  the  30 
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and  most  gasoline  blenders,  this 
represents  a  change  from  our  proposal, 
but  one  we  believe  is  appropriate  and 
necessary  to  ensure  that  the 

benefits  of  the  ABT 
aintained.  The  ABT 
s  the  refining  industry  to 
sulfur  reductions  (2000- 
t  delays  in  complying 
m  refinery  average 
05-2006.8^  We  have 
designed  the  lABT  program  to  ensure 
that  sufficiert  credits  can  be  generated 
by  refiners  (d  omestic  or  foreign)  to 
enable  a  smo  )th  transition  to  the  30 
ppm  standar(  .  Importers  and  blenders 
do  not  have  t  le  same  need  for  the  ABT 
program  that  refiners  have  because  they 
will  not  have  to  make  the  same  level  of 
investment  ii  i  desulfurization 
technology  aj  id  thus  do  not  need  credits 
generated  bel  ore  2004  to  help  their 
transition  to  '  he  30  ppm  average 
standard  afte-  2004.  Furthermore, 
credits  could  be  generated  by  importers 
without  the  overall  pool  of  imported 
gasoline  becc  ming  incrementally 
cleaner.  For « xample,  say  that  Importer 
A  had  a  1997^98  sulfur  baseline  of  600 
ppm  and  Imp  orter  B  had  a  sulfur 
baseline  of  1(  lO  ppm.  In  2002,  Importer 
B  could  transfer/ sell  its  100  ppm 
gasoline  to  In  iporter  A  prior  to 
unloading  thi  s  fuel  at  the  port  of  entry. 
Once  the  imf  ort  transaction  was 
completed,  hiporter  A  will  have 
generated  501 1  ppm  (multiplied  by  the 
fuel  volume)  credits  without  any  fuel 
becoming  inc  rementally  cleaner.  We  are 
concerned  th  it  if  importers  and 
blenders  wer  3  allowed  to  generate  early 
credits,  they  would  generate  far  more 
credits  than  i  leeded  to  make  the  ABT 
program  wor  t,  without  necessarily 
achieving  eai  ly  environmental 
benefits — ere  Jits  which  either  importers 
or  refiners  wi  mid  be  able  to  use  to  delay 
compliance  \ath  the  30  ppm  standard 
in  2005  and  I  eyond.  This  would  delay 
the  environn  ental  benefits  of  our 
program  by  p  rolonging  the  industry's 
transition  to  he  30  ppm  standard. 

In  the  proposal,  we  also  discussed  the 
need  for  a  ba  ;eline  gasoline  volume  as 
well  as  a  bas(  line  sulfur  level.  This 
stemmed  froi  a  the  design  of  our  current 
conventional  gasoline  anti-dumping 
program,  wh  ch  requires  a  baseline 
volume  so  th  it  we  can  confirm  that 
conventional  gasoline  is  no  dirtier  now 
than  it  was  ii,  1990.  However,  for  the 


compliance  with 
provisions  of  thfi 
with  existing  pre  visions 
conventional  gas  :i 

"'  As  explaini 
generated  beforp 
small  refiners  arp 
compliance. 


the  sulhir  standards  and  the 
ABT  program.  This  is  consistent 

for  reformulated  and 
ilines. 

in  Section  IV.C.l.c.ix,  credits 
2004  expire  in  2006,  except  for 

credits  used  for  GPA  gasoline 


gasoline  sulfur  ABT  program,  we  have 
determined  that  there  is  no  need  to 
restrict  refineries'  sulfur  baselines 
(against  which  they  can  generate  sulfur 
credits)  to  a  specific  volume  of  gasoline. 
The  purpose  of  the  ABT  program  is  to 
encourage  early  sulfur  reductions  by 
some  refineries,  and  we  see-no  need  to 
limit  the  amoimt  of  credits  such  a 
refinery  can  generate  on  the  basis  of  a 
historic  volume  of  gasoline  production. 
In  fact,  additional  volumes  of  cleaner 
gasoline  should  achieve  additional  early 
environmental  benefits. 

vi.  Generating  Sulfur  Credits  Prior  to 
2004 

In  our  proposal,  we  discussed  a  credit 
generation  trigger  of  150  ppm  for  early 
credit  generation  (2000-2003),  arguing 
that  we  wanted  to  encourage  investment 
in  desulfurization  technologies  that 
refineries  ultimately  need  to  get  to  a  30 
ppm  average.  Many  comments  we 
received  argued  that  the  150  ppm  trigger 
was  too  restrictive,  requiring  capital 
investments  that  most  refiners  could  not 
make  earlier  than  2004  (due  to 
construction  limitations,  among  other 
reasons).  Thus,  few  credits  would  be 
generated,  and  without  sufficient 
certainty  that  credits  would  be 
generated,  refiners  would  not  be  able  to 
count  on  the  flexibility  that  the  ABT 
program  was  intended  to  provide  when 
planning  their  compliance  strategies  for 
2004  and  beyond. 

Having  considered  these  comments 
and  reanalyzed  the  ability  of  the 
industry  to  comply  with  the  standards 
in  2004  (as  we  discussed  above  at  the 
introduction  to  section  IV.C.l),  we  have 
concluded  that  the  proposed  150  ppm 
trigger  would  inappropriately  limit  the 
credits  available.  While  we  want  to 
encourage  refiners  to  make  reductions 
early,  we  do  not  want  to  preclude 
refiners  fi'om  making  less  capital 
intensive  sulfur  reductions  in  the  short 
term  while  they  prepare  to  reach  the  30 
ppm  average  in  the  long  term.  At  the 
same  time,  we  believe  that  a  refinery 
should  be  required  to  demonstrate  that 
the  sulfur  reduction  was  real  and  not 
just  a  consequence  of  national  variations 
from  year  to  year.  Hence,  we  are 
establishing  a  trigger  which  we  believe 
represents  a  sulfur  reduction  that 
requires  action  above  and  beyond 
simple  annual  or  even  seasonal 
fluctuations  in  crude  oil  sulfur  level  or 
product  slate  variations  that  could  have 
a  very  small  impact  on  aimual  sulfur 
average. 

During  the  period  2000-2003,  credits 
can  be  generated  annually  by  any 
refinery  that  produces  gasoline 
averaging  at  least  10  percent  lower  than 
that  refinery's  baseline  sulfur  level.  In 


other  words,  to  generate  credits,  the 
refinery's  annual  average  sulfur  level  for 
all  of  its  gasoline  on  average  must  be  0.9 
X  (baseline  sulfur  level).  Once  this 
"trigger"  is  reached,  credits  will  be 
calculated  based  on  the  amount  of 
reduction  from  the  refinery's  sulfur 
baseline.  For  example,  if  in  2002  a 
refinery  reduced  its  aimual  average 
sulfur  level  from  a  baseline  of  450  ppm 
to  150  ppm  (well  below  the  trigger  of 
0.9x450=405  ppm),  its  sulfur  credits 
will  be  determined  based  on  the 
difference  in  annual  sulfur  level  (450- 
150=300  ppm)  multiplied  by  the  volume 
of  gasoline  produced  in  2002.  Similarly, 
foreign  refineries  with  an  individual 
sulfur  baseline  can  generate  credits  in 
these  years  as  long  as  the  aimual  average 
sulfur  level  of  the  gasoline  imported  to 
the  U.S.  from  that  refinery  is  lower  than 
90  percent  of  the  baseline  sulfur  level. 

Although  by  adopting  a  more  modest 
trigger  for  credit  generation  we  are 
enabling  more  credits  to  be  generated, 
the  environment  will  still  benefit  from 
our  program.  Although  the  use  of  a  more 
modest  trigger  keyed  to  each  refinery's 
sulfur  baseline  may  allow  more  credits 
to  be  generated,  we  believe  this  will 
only  occur  because  the  credit  program  is 
providing  incentives  to  refineries  to 
reduce  sulfur  levels  earlier  than  they 
would  have  otherwise,  particularly  with 
a  strict  150  ppm  trigger.  Thus,  more 
lower  sulfur  gasoline  will  be  in  the 
marketplace  prior  to  2004  than  would 
otherwise  have  occurred,  given  our 
understanding  of  the  state  of 
desulfurization  technologies  and  the 
likely  pattern  of  investments  by  the 
industry.  With  our  corporate  average 
and  cap  standards,  sulfur  levels  will 
continue  to  decrease  after  2004,  even  if 
individual  refineries  take  an  added  year 
or  two  to  meet  the  30  ppm  standard. 

We  had  also  proposed  that  credit 
generation  prior  to  2004  would  be 
different  for  reformulated  gasoline  than 
for  conventional  gasoline,  because 
reformulated  gasoline's  assigned  sulfur 
baseline  was  proposed  to  be  150  ppm. 
Thus,  we  proposed  that  credits  could 
only  be  generated  from  reformulated 
gasoline  if  the  sulfur  level  averaged 
below  150  ppm,  and  that  the  credits 
would  be  calculated  based  on  the 
difference  between  150  ppm  and  the 
new,  lower  average.  Since  we  have  not 
finalized  a  separate  baseline  for 
reformulated  gasolines,  we  are  not 
adopting  a  different  process  for 
generating  credits  from  reformulated 
gasoline.  All  gasoline  produced  at  the 
refinery  in  2000  (and  beyond)  is 
considered  in  calculating  the  annual 
average  sulfur  level,  compliance  with 
the  90  percent  trigger,  and  the  sulfur 
credits  earned,  if  any. 
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Several  states  have  adopted  or  are 
considering  adopting  gasoline  sulfur 
control  programs  (see  discussion  at 
section  IV.C.l.d  below  on  state  sulfur 
programs).  While  we  had  proposed  to 
exclude  this  gasoline  from  sulfur  credit 
generation,  we  have  reconsidered  our 
position.  Gasoline  produced  in  response 
to  state  88  requirements  can  be  included 
in  the  refinery's  calculation  of  sulfur 
credits  generated  in  a  given  year. 
However,  this  gasoline  will  be  included 
in  the  total  volume  of  gasoline  produced 
by  that  refinery,  requiring  the  aimual 
average  sulfur  level  for  total  gasoline 
produced  at  that  refinery  to  exceed  the 
trigger  specified  above  to  generate  any 
credits  at  all. 

vii.  Generating  Sulfur  Credits  in  2004 
and  Beyond 

In  2004  and  beyond,  refineries, 
blenders,  and  importers  can  generate 
credits,  but  only  if  the  actual  aimual 
sulfur  level  of  all  gasoline  produced  or 
imported  averages  below  30  ppm,  and 
only  for  the  difference  between  the 
standard  and  the  actual  annual  sulfur 
average.  (For  example,  a  refinery 
producing  gasoline  in  2005  that 
averages  25  ppm  can  generate  30-25=5 
ppm  sulfur  credits  on  the  total  volume 
of  gasoline  produced  at  that  refinery.) 
However,  since  in  2004  and  beyond 
importers  are  the  regulated  party 
responsible  for  ensuring  that  imported 
gasoline  meets  the  sulfur  standards, 
foreign  gasoline  would  in  effect  generate 
sulfur  credits  through  the  importer 
beginning  in  2004.  Foreign  refineries 
which  want  to  send  gasoline  containing 
less  than  30  ppm  sulfur  to  the  U.S. 
would  still  benefit  ft'om  doing  so  by 
making  appropriate  arrangements  with 
importers,  which  are  subject  to  all  of  our 
standards. 

viii.  Using  Sulfur  Credits 

Refineries,  blenders,  and  importers 
can  use  sulfur  credits  to  demonstrate 
compliance  with  the  30  ppm  annual 
average  refinery  standard  in  2005  and 
beyond,  if  they  are  unable  to  meet  the 
standard  with  actual  gasoline 
production.  During  2005  and  2006  only, 
refineries  may  use  credits  banked  by 
that  refinery  in  2000-2003  as  a  result  of 
early  sulfur  reductions,  or  credits 
purchased  from  other  refineries  which 
have  banked  early  sulfur  credits. 
Blenders  and  importers  can  purchase 
credits  from  refiners  (including  any 
foreign  refiners  which  generated  early 
credits),  or  use  credits  they  generated  in 
2004  and  beyond.  All  transactions  will 
have  to  be  concluded  by  the  last  day  of 
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February  after  the  close  of  the  aimual 
compliance  period  (2005,  2006,  etc.). 

As  discussed  above,  2005  is  the  only 
year  when  averaging  and  trading  against 
the  corporate  average  and  averaging, 
banking,  and  trading  against  the  refinery 
average  are  both  allowed.  In  that  year, 
sulfur  credits  may  only  be  used  against 
the  30  ppm  standard  for  each  refinery 
once  the  refiner  has  demonstrated 
compliance  with  the  corporate  pool 
average  standard.  The  refiner  must  meet 
his  corporate  average  based  on  actual 
sulfur  levels  or  through  a  trade  for 
sulfur  allotments  if  it  falls  short  of  the 
90  ppm  corporate  average  standard.  At 
that  point,  each  of  his  refineries  is 
evaluated  for  compliance  with  the  30 
ppm  refinery  average  standard.  Those 
refineries  that  are  not  producing 
gasoline  averaging  30  ppm  sulfur  must 
obtain  sulfur  credits  generated  in  2005 
or  earlier  and/or  sulfur  allotments  to 
bring  the  refinery's  sulfur  average  from 
the  actual  level  (a  maximum  of  90  ppm 
for  each  refinery,  since  by  meeting  the 
corporate  average,  even  if  in  part 
through  the  use  of  allotments,  each 
refinery  in  the  company  will  be 
considered  to  average  no  more  than  90 
ppm)  down  to  30  ppm. 

Refineries  or  importers  which  sell 
some  or  all  of  their  gasoline  in  the  GPA 
(and  which  have  elected  to  participate 
in  the  phase-in)  may  also  use  sulfur 
credits  to  meet  their  refinery  averages  in 
2004-2006.  However,  because  this 
gasoline  must  be  designated  for  sale  in 
the  GPA,  they  must  accoimt  separately 
for  compliance  with  the  150  ppm 
refinery  average  for  gasoline  sold  in  the 
phase-in  area  and  with  the  30  ppm 
refinery  average  for  gasoline  sold 
outside  of  that  area.  Thus,  in  2004,  such 
refiners/importers  may  use  sulfur 
credits  to  establish  compliance  with  the 
150  ppm  standard  for  gasoline  sold  in 
the  phase-in  area,  if  required.  In  2005 
and  2006,  they  may  use  credits  to  meet 
the  150  ppm  standard  for  gasoline  sold 
in  the  area  and/or  use  credits  to  meet 
the  30  ppm  standard  for  gasoline  sold 
outside  of  the  area. 

As  explained  in  section  rV.C.l.b., 
some  of  the  refiners  participating  in  the 
GPA  are  exempt  from  the  corporate 
average  standards,  but  may  use  either 
sulfur  credits  or  sulfur  allotments  in 
2004-2006  to  establish  compliance  with 
the  150  ppm  refinery  average  standard. 
Those  that  are  not  exempt  from  the 
corporate  average  standards  may  use 
sulfur  allotments  only  to  meet  the 
corporate  average  standards.  For  such 
refiners,  compliance  with  the  corporate 
average  standard  will  be  measured  first 
(using  allotments  if  needed),  then 
compliance  with  the  refinery  average 
standard  (using  credits  and/or 


allotments  as  needed)  in  the  same 
manner  as  described  above  for  refiners 
who  sell  all  of  their  gasoline  outside  of 
the  GPA. 

Foreign  refineries  are  not  required  to 
comply  with  the  30  ppm  refinery 
standard  in  2005  and  beyond;  instead, 
compliance  for  foreign  gasoline  is 
required  by  the  importer.  Sulfur  credits 
generated  by  foreign  refineries  prior  to 

2004  will  still  have  value,  since  these 
refineries  can  sell  sulfur  credits  to  U.S. 
refineries,  blenders,  or  importers  who 
need  credits  to  meet  the  standard  in 

2005  or  beyond.  In  fact,  foreign  refiner's 
credits  could  simply  be  transferred  to 
the  importer  which  is  importing  that 
refinery's  gasoline  into  the  U.S.  For 
example,  a  foreign  refiner  could  send 
gasoline  exceeding  30  ppm  on  average 
to  an  importer  and  transfer  the 
appropriate  amount  of  sulfur  credits  it 
generated  prior  to  2004  to  allow  the 
importer  to  meet  the  30  ppm  standard. 
Similarly,  after  2004  a  foreign  refiner 
may  send  gasoline  containing  less  than 
30  ppm  to  the  U.S.  through  an  importer, 
and  the  importer  would  benefit  from 
generating  credits  (and  presumably 
would  include  the  value  of  these  credits 
in  the  financial  transaction  with  the 
foreign  refinery). 

As  explained  in  Section  IV.C.3.b. 
above,  in  2005  no  batch  of  domestically 
produced  or  imported  gasoline  can 
exceed  300  ppm,  and  a  refiner's/ 
importer's  annual  corporate  pool 
average  sulfur  level  cannot  exceed  90 
ppm,  except  for  gasoline  sold  in  the 
GPA  or  by  small  refiners  complying 
with  the  standards  in  Table  IV.C.-3.  In 

2006  and  beyond,  sulfur  is  capped  at  80 
ppm  and  there  is  no  Ipnger  a  corporate 
pool  average  standard.  These  standards 
(as  well  as  the  300  ppm  cap  and 
corporate  pool  averages)  cannot  be  met 
through  the  use  of  credits  generated 
under  the  ABT  program.  As  described 
above,  credits  may  only  be  applied  to 
demonstrate  compliance  with  the  30 
ppm  refinery  standard,  not  to  the 
corporate  pool  average  or  the  cap.  Given 
the  limitations  that  the  80  ppm  cap 
places  on  sulfur  levels  in  2006  and 
beyond,  we  do  not  expect  many  sulfur 
credits  to  be  used  in  future  years  of  this 
program  (since,  even  with  the  use  of 
credits,  no  gasoline  may  exceed  80  ppm 
in  these  years). 

We  allow  an  individual  refinery  that 
does  not  meet  the  30  ppm  standard  in 
a  particular  year  to  carry  forward  the 
credit  debt  one  year.  Under  this 
provision,  the  refinery  will  have  to 
make  up  the  credit  deficit  and  come  into 
compliance  with  the  30  ppm  standard 
the  next  calendar  year,  or  face  penalties. 
This  provision  will  in  no  way  absolve 
the  refiner  from  having  to  meet  the 
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applicable  pe  -gallon  cap  standard  or, 
when  applica  )le,  the  corporate  average 
stcindard.  Thin  provision  will  provide 
some  relief  foi  refiners  faced  with  an 
unexpected  si  lutdown  or  that  otherwise 
were  unable  ti )  obtain  sufficient  credits 
to  meet  the  30  ppm  stcmdard.  This 
provision  is  o  ily  available  through 
2010.  After  th  it  time,  we  expect  many 
refineries  to  b?  able  to  consistently 
operate  below  30  ppm,  generating  a  pool 
of  credits  whi  :h  other  refineries  could 
piu-chase  in  tt  e  event  of  an  unforeseen 
upset.  Howev  (r,  in  no  circumstances 
after  2005  can  the  refinery  produce 
gasoline  exceeding  the  80  ppm  per- 
gallon  cap  stai  idard  (with  the  exception 
of  small  refiners,  as  discussed  in  Section 
IV.C.2  below).  The  carry-forward 
provision  doei;  not  apply  to  compliance 
with  the  150  p  pm  refinery  average 
standard  appl  cable  in  the  GPA. 

We  have  soi  ae  concern  that  the 
potential  exists  for  credits  to  be 
generated  by  c  ne  party  and 
subsequently  ]  )urchased  or  used  in  good 
faith  by  anoth  tr,  and  later  found  to  have 
been  calculate  d  or  created  improperly  or 
otherwise  determined  to  be  invalid.  For 
this  reason,  w  s  proposed  that  both  the 
seller  and  pur  :haser  would  have  to 
adjust  their  su  ifur  calculations  to  reflect 
the  proper  ere  lits  and  either  party  (or 
both)  could  be  deemed  in  violation  of 
the  standards  md  other  requirements  if 
the  adjusted  ci  dculations  demonstrate 
noncomplianc  e  with  an  applicable 
standard.  One  commenter.  representing 
a  number  of  refiners,  objected  to  this 
approach. 

Nevertheless,  our  strong  preference  is 
to  hold  the  ere  dit  or  allotment  seller 
liable  for  the  violation,  as  opposed  to 
the  credit  or  a  lotment  purchaser.  As  a 
general  matter  we  would  expect  to 
enforce  a  shor  fall  in  compliance 
calculations  (c  aused  by  the  good  faith 
purchase  of  ini^alid  credits)  against  a 
good  faith  pur  :haser  only  in  cases 
where  we  are  i  mable  to  recover  valid 
credits  from  tt  e  seller  to  cover  the 
compliance  shortfall.  Moreover,  in 
settlement  of  s  uch  cases  we  would 
strongly  encov  rage  the  seller  to 
purchase  cred  ts  to  cover  the  good  faith 
purchaser's  cr  idit  shortfall.  Under  the 
deficit  provisions  of  section  80.205(e), 
for  complianci  (  periods  through  2010,  a 
credit  shortfal  may  be  corrected  if  the 
conditions  of  1  lat  section  are  met.  EPA 
will  consider  <  overing  a  credit  deficit 
through  the  pi  rchase  of  valid  credits  a 
very  importan  factor  in  mitigation  of 
any  case  against  a  good  faith  purchaser, 
whether  the  pi  irchase  of  valid  credits  is 
made  by  the  s«  Her  or  by  the  purchaser. 

Some  comm  enters  stated  tnat  sulfur 
credits  should  be  transferred  directly 
from  the  refin«  r  or  importer  that 


generated  them  to  the  party  that  will  use 
them,  as  we  had  proposed.  We  believe 
that  this  helps  to  ensure  that  parties 
purchasing  credits  will  be  better  able  to 
assess  the  likelihood  that  the  credits 
will  be  valid,  and  aids  compliance 
monitoring.  Therefore,  the  final  rule 
adopts  this  provision,  with  the 
exception  that  where  a  credit  generator 
transfers  credits  to  a  refiner  or  importer 
who  cannot  use  all  the  credits,  that 
transferee  may  transfer  the  credits  to 
another  refiner  or  importer.  That  second 
transferee  caimot  again  transfer  the 
credits;  they  must  either  be  used  or 
terminated  by  the  second  transferee. 
Nevertheless,  there  is  nothing  in  the 
final  rule  that  would  prevent  a  person 
who  is  not  a  refiner  or  importer  from 
facilitating  the  transfer  of  credits  from 
parties  that  have  generated  them  to 
parties  who  need  them  for  compliance, 
e.g.,  a  broker  who  would  act  like  a  real 
estate  broker.  Therefore,  imder  today's 
rule,  any  person  may  act  as  a  credit  or 
allotment  broker,  whether  or  not  such 
person  is  a  refiner  or  importer,  so  long 
as  the  title  to  the  credits  or  allotments 
are  transferred  directly  from  the 
generator  to  the  user.  Fiulhermore,  any 
party  (e.g.,  refiner,  importer,  or  blender) 
who  can  generate  and  hold  credits  may 
also  resell  them. 

ix.  How  Long  Do  Credits  Last? 

The  ABT  program  is  designed  to 
encourage  sulfur  reductions  earlier  than 
the  standards  require,  by  providing  a 
market  for  credit  generation.  The 
emissions  benefits  of  these  early 
reductions  are  most  valuable  in  the 
early  years  of  the  ABT  program  when 
national  average  levels  remain 
substantially  higher  than  the  final  30 
ppm  average  standard.  At  the  same 
time,  these  emissions  reductions  are 
offset  in  time  by  higher  emissions 
incurred  by  later  vehicles  which  use 
gasoline  with  a  higher  sulfur  level. 
Because  the  overall  intention  of  the 
gasoline  sulfur  program  is  to  enable  and 
protect  Tier  2  vehicles  and  provide  time 
for  refiners  to  select  and  construct 
desulfurization  equipment,  sulfur 
credits  should  have  a  limited  life  to 
limit  the  degree  to  which  later  Tier  2 
vehicles  are  exposed  to  higher  sulfur 
levels. 

The  ABT  program  is  also  designed  to 
ease  implementation  of  the  new 
standards,  particularly  the  refinery 
average  standard,  and  the  credits  will  be 
of  their  greatest  value  to  refineries 
during  the  first  few  years  of  the 
program.  ABT  is  not  intended  to  permit 
a  refinery  to  operate  substantially  above 
the  standard  for  a  protracted  time 
period.  While  limiting  credit  life  may 
reduce  the  incentive  to  generate  credits 


for  some  refineries,  the  credit  program 
will  be  of  relatively  small  value  to  any 
refinery/importer  that  held  credits  for  a 
pfotracted  period  of  time  and  did  not 
need  to  use  them.  This  is  particularly 
true  in  2006  and  beyond,  when  the  80 
ppm  cap  limits  the  need  for  and  value 
of  any  credits  the  refinery  may  possess. 

Hence,  we  are  finalizing  limitations 
on  the  life  of  credits  which  differ 
somewhat  from  our  proposal.  Credits 
generated  prior  to  2004  must  be  used  for 
compliance  piu°poses  and  calculations 
with  respect  to  gasoline  produced  on  or 
before  December  31,  2006.  These  credits 
can  be  used  to  meet  the  30  ppm 
standard  in  2005  or  2006.  This 
expiration  date  applies  to  credits  used 
by  the  refinery  which  generated  the 
credits,  as  well  as  credits  transferred  to 
another  refinery.  While  the  proposal 
presented  a  life  through  2007  for  credits 
generated  early,  we  have  shortened  this 
life  span  one  yeeir  to  reflect  the  fact  that 
early  credits  are  intended  to  enable  and 
ease  compliance  with  the  30  ppm 
standard  in  the  first  years  of  the 
program,  allowing  refiners  to  spread  out 
investments  without  compromising  the 
enviroiunental  benefits  of  the  program. 
At  the  beginning  of  2006,  all  gasoline 
(except  that  produced  by  small  refiners 
and  that  marketed  in  the  GPA)  will  be 
capped  at  80  ppm,  and  by  the  end  of 
2006,  every  refinery  should  be  capable 
of  producing  gasoline  that  meets  the  30 
ppm  standard.  Hence,  the  value  of  the 
early  credits  diminishes  greatly.  It 
should  be  noted  that  early  credits  can  be 
used  for  GPA  certified  gasoline  through 
2006  and  for  small  refiner  gasoline 
through  2007. 

Credits  generated  in  2004  and  beyond 
will  have  to  be  used  within  five  years 
of  the  year  in  which  they  were 
generated.  If  these  credits  are  traded  to 
another  party  during  that  five  year 
period,  they  will  have  to  be  used  by  the 
new  owner  within  that  same  five  years, 
regardless  of  when  the  transfer  occius. 
This  is  a  change  from  oiu  proposal, 
which  provided  for  a  potential 
maximum  ten-year  life  for  credits  that 
were  generated  and  then  traded  in  the 
fifth  year  to  another  party.  However,  we 
believe  this  approach  is  more  consistent 
with  our  enviroiunental  goals  of  keeping 
sulfur  levels  averaging  30  ppm  in  2006 
and  beyond.  With  the  80  ppm  cap, 
refiners  will  be  able  to  use  only  very  few 
credits  if  they  are  unable  to  meet  the  30 
ppm  average  in  2006  or  beyond. 
Therefore,  limiting  credit  life  to  five 
years  will  likely  have  minimal  impact 
on  the  actual  use  of  credits.  A  longer 
credit  life  will  make  tracking  and 
enforcement  difficult,  and  could  have 
negative  environmental  consequences. 
Hence,  we  have  limited  credit  life  to 
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five  years.  Consistent  with  our  other 
recordkeeping  and  reporting 
requirements,  the  five-year  expiration 
date  will  be  assessed  as  of  the  last  day 
of  February  after  the  five  year  deadline. 
Hence,  for  example,  credits<generated  in 
2005  will  expire  as  of  the  last  day  of 
February,  2011.  Again,  no  third-party 
transfers  are  allowed. 

X.  Conversion  of  Allotments  Into  Credits 

A  refiner  or  importer  may  convert 
allotments  into  credits  for  compliance 
with  the  refinery  average  standards  in 
2005  and  beyond.  Allotments  that  are 
generated  by  reducing  gasoline  sulfur 
levels  to  30  ppm  or  higher  (defined  as 
Type  "A"  allotments)  are  equivalent  to 
credits  generated  in  2000-2003.  These 
allotments  may  be  (1)  used  as  allotments 
by  a  refiner  for  compliance  with  the 
corporate  average  standard  in  2004  and 
2005  or  (2)  converted  into  credits  to  be 
used  by  the  refiner's  refineries  for 
compliance  with  the  refinery  average 
standard  in  2005  and  2006. 

Allotments  that  are  generated  by 
reducing  gasoline  sulfur  levels  to  lower 
than  30  ppm  (defined  as  Type  "B" 
allotments)  are  equivalent  to  credits 
generated  in  2004  and  beyond  (by 
producing  gasoline  with  less  than  30 
ppm  sulfur).  Similar  to  Type  "A" 
allotments,  these  allotments  may  be  (1) 
used  as  allotments  by  a  refiner  for 
compliance  with  the  corporate  average 
standard  in  2004  and  2005  or  (2) 
converted  into  credits  to  be  used  by  the 
refiner's  refineries  for  compliance  with 
the  refinery  average  standard  in  2005 
and  beyond. 

Allotments  or  credits  that  are  used  by 
refiners  for  compliance  with  the  GPA 
gasoline  standards  must  be  used  by  the 
last  day  of  February  2007.  Allotments  or 
credits  used  by  small  refiners  for 
compliance  with  the  small  refiner 
standards  must  be  used  by  the  last  day 
of  February  2008.  Any  allotments, 
whether  Type  "A"  or  "B",  that  are 
carried  over  for  compliance  with  the 
corporate  and  refinery  average  standards 
for  2005  must  be  discounted  by  50 
percent  as  discussed  in  above.  Any 
allotments  that  are  converted  to  credits 
(e.g.,  in  2004)  and  then  carried  over  to 
2005  are  not  discounted.  However,  once 
the  conversion  and  carry-over  has  taken 
place  (such  that  the  allotments  have 
become  credits),  the  conversion  caiuiot 
be  reversed  without  applying  the 
discoimt  factor.  That  is  to  say,  once  a 
2003  or  2004  allotment  is  converted  to 
a  credit  and  carried  over  to  2005,  the 
credit  can  only  be  re-converted  into  an 
allotment  that  is  discounted  .50  percent. 


d.  How  Are  State  Sulfur  Programs 
Affected  by  EPA's  Program? 

Section  211(c)(4)(A)  of  the  CAA 
prohibits  states  "^  ft-om  prescribing  or 
attempting  to  enforce  controls  or 
prohibitions  respecting  any  fuel 
characteristic  or  component  if  EPA  has 
prescribed  a  control  or  prohibition 
applicable  to  such  fuel  characteristic  or 
component  imder  section  211(c){i).  This 
preemption  applies  to  all  states  except 
California,  as  explained  in  section 
211(c)(4)(B).  For  states  other  than 
California,  the  Act  provides  two 
mechanisms  for  avoiding  preemption. 
First,  section  211(c)(4KA)(ii)  creates  an 
exception  to  preemption  for  state 
prohibitions  or  controls  that  are 
identical  ^°  to  the  prohibition  or  control 
adopted  by  EPA.  Second,  states  may 
seek  EPA  approval  of  SIP  revisions 
containing  fuel  control  measures,  as 
described  in  section  211(c)(4)(C).  EPA 
may  approve  such  SIP  revisions,  and 
thereby  "waive"  preemption,  only  if  it 
finds  the  state  control  or  prohibition  "is 
necessary  to  achieve  the  national 
primary  or  secondary  ambient  air 
quality  standard  which  the  plan 
implements." 

We  are  adopting  the  sulfur  standards 
pursuant  to  our  authority  imder  section 
211(c)(1).  Thus,  we  believe  that  today's 
action  results  in  the  clear  preemption  of 
future  state  actions  to  prescribe  or 
enforce  fuel  sulfur  controls.  ^'  States 
with  fuel  sulfur  control  programs  not 
already  approved  into  their  SIPs  will 
therefore  need  to  obtain  a  waiver  from 
us  under  the  provisions  described  in 
section  211(cM4)(C)  for  all  state  fuel 
sulfur  control  measures,  luiless  the  state 
standard  is  identical  to  ouir  sulfur 
standard. 

Section  211(c)(4)(A)  preempts  state 
fuel  controls  if  EPA  has  "prescribed" 
federal  controls.  We  read  this  language 
to  preempt  non-identical  state  standards 
on  the  date  of  promulgation  of  the 
standards,  as  opposed  to  the  date  the 
standards  become  enforceable.  Thus, 
today's  action  preempts  state  actions  as 


"^The  term  "state"  or  "states"  includes  political 
subdivisions  thereof. 

^  In  evaluating  whether  a  state  fuel  prohibition 
or  control  is  "identical"  to  a  prohibition  or  control 
adopted  by  EPA,  EPA  might  consider  but  is  not 
limited  to  the  following  factors  in  comparing  the 
measures:  (1)  The  level  of  an  emission  reduction  or 
pollution  control  standard:  (2|  the  use  of  "per 
gallon"  or  "averaged"  amounts  in  setting  that  level: 
(3)  the  effect  on  that  level  (if  averaged)  of  the  use 
of  different  averaging  pools;  (4)  the  lead  time 
allowed  to  the  affected  industry  for  compliance: 
and  (5)  the  test  method(s)  and  sampling 
requirements  used  in  determining  compliance. 

^'  In  addition,  EPA  notes  that  there  are  existing 
federal  NOx  performance  standards  which  apply  to 
RFC  and  conventional  gasoline  and  that  state 
controls  respecting  NOx  performance  are  also 
preempted  under  211(c)(4)(A). 


of  December  21, 1999,  even  though  the 
standards  will  not  require  sulfur 
reductions  imtil  2004.  This 
interpretation  is  consistent  with  EPA 
actions  applying  other  federal  fuel 
measures.  See  54  Fed.  Reg.  19173  (May 
4,  1989)  (noting  preemption  of 
Massachusetts  state  RVP  measure  before 
start  of  first  control  period  for  federal 
RVP).  We  also  believe  this  interpretation 
is  consistent  with  the  intent  behind 
section  211(c)(4)(A).  Though  the 
standards  are  not  immediately 
enforceable,  they  will  have  an 
immediate  impact  on  refiners' 
investment  decisions.  We  believe,  by 
adopting  211(c)(4)(A),  Congress 
intended  to  limit  state  fuel  controls  that 
differ  fi-om  the  federal  programs,  for 
example,  in  the  judgments  as  to  level  of 
the  standard  or  its  stringency.  The  lead 
time  to  implement  a  standard  should  be 
treated  the  same  way. 

Aside  from  the  explicit  preemption  in 
Section  211(c)(4)(A).  a  court  could  also 
consider  whether  a  state  sulfiu*  control 
is  implicitly  preempted  under  the 
Supremacy  Clause  of  the  U.S. ' 
Constitution.  Courts  have  determined 
that  a  state  law  is  preempted  by  federal 
law  where  the  state  requirement 
actually  conflicts  with  federal  law  by 
preventing  compliance  with  both 
federal  and  state  requirements,  or  by 
standing  as  an  obstacle  to 
accomplishment  of  Congressional 
objectives.  A  coiul  could  thus  consider 
whether  a  given  state  sulfur  control  is 
preempted,  notwithstanding  waiver  of 
preemption  under  211(c)(4)(C),  if  it 
places  such  significant  cost  and 
investment  burdens  on  refiners  that 
refiners  cannot  meet  both  state  and 
federal  requirements  in  time,  or  if  the 
state  control  woidd  otherwise  meet  the 
criteria  for  conflict  preemption. 

2.  Hardship  Provision  for  Qualifying 
Refiners 

This  section  describes  various 
provisions  for  certain  qualifying  refiners 
who  may  face  hardship  circumstances. 

a.  Hardship  Provision  for  Qualifying 
Small  Refiners 

In  developing  our  gasoline  sulfuir 
program,  we  evaluated  the  need  and  the 
ability  of  refiners  to  meet  the  30/80 
standards  as  expeditiously  as  possible. 
This  analysis  is  described  in  detail  in 
the  RIA.  As  a  part  of  this  analysis,  we 
found  that  while  the  majority  of  refiners 
would  be  able  to  meet  the  needed  air 
quality  goals  in  the  2004-2006  time 
frame,  there  would  be  some  refiners 
who  would  face  particularly  difficult 
circumstances  which  would  cause  them 
to  have  more  difficulty,  in  comparison 
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to  the  industH  as  a  whole,  in  meeting 
the  standards. 

In  order  to  e  isure  that  the  vast 
majority  of  the  program  could  be 
implemented  i  easonably  quickly  in 
order  to  achie^  e  the  air  quality  benefits 
sooner,  rather  ban  basing  the  time 
frame  on  the  Ic  west  common 
denominator  v  e  have  provided  an 
extended  phas  3-in  for  a  small  group  of 
refiners  that  re  iresents  less  than  four 
percent  of  the  i  )verall  gasoline  volume, 
and  a  much  snjaller  percentage  in  the 
areas  of  greatest  environmental  need.  As 
described  in  mjore  detail  below,  and  in 
Chapter  VIII  o^  the  RIA,  we  concluded 
that  refineries  owned  by  small 
businesses  face  unique  hardship 
circumstances  J  compared  to  larger 
companies.      1 

The  primarylreason  for  this 
consideration  k  that  small  businesses 
lack  the  resourpes  available  to  large 
companies  which  enable  the  large 
companies  (inaluding  those  large 
companies  thai  own  small  volume 
refineries)  to  raise  capital  for  investing 
in  desulfurizatlon  equipment.  The  small 
businesses  are  also  likely  to  have 
insufficient  time  to  secure  loans, 
compete  for  engineering  resources,  and 
complete  constuction  of  the  needed 
desulfurizatior  equipment  in  time  to 
meet  the  stand  uds  adopted  today  which 
begin  in  2004. 

The  emlssioi  is  benefits  of  low  sulfur 
gasoline  are  needed  as  soon  as  possible, 
for  two  primar '  reasons:  (1)  To  reduce 
ozone  and  othc  r  harmful  air  pollutants, 
and  (2)  to  enab  e  vehicle  emissions 
control  techno  ogy  for  Tier  2  vehicles. 
Since  our  anal;  sis  showed  that  small 
businesses  in  f  articular  face  hardship 
circumstances,  we  are  adopting 
temporary,  int<  rim  standards  that  will 
provide  refiner  les  owned  by  small 
businesses  additional  time  to  meet  the 
ultimate  30  ppm  refinery  average  and  80 
ppm  per  gallon  cap  standards.  This 
approach  allov  s  us  to  achieve  the 
needed  emissidn  reductions  in  the 
2004-2007  tim3  frame  because  hardship 
circiunstances  ire  expected  to  be  faced 
by  only  a  smal  portion  of  the  refining 
indusfay. 

We  believe  tl  lat  these  temporary, 
interim  standai  ds  are  an  effective  way  to 
phase  in  the  lo  v  sulfur  standards  as 
expeditiously  i  s  is  feasible  thereby 
achieving  signi  ficant  air  quality  benefits 
in  an  expeditious  manner.  This  section 
describes  the  s  )ecial  provisions  we  are 
offering  small  1  usinesses  to  mitigate  the 
impacts  of  our  urogram  on  them  and 
generally  expla  ins  the  process  we 
undertook  to  analyze  those  impacts. 
Please  refer  to  i  he  RTC  document  for  a 
detailed  discus  sion  of  comments 
received  on  th<  se  provisions,  and  to  the 


RIA  for  a  more  detailed  discussion  of 
our  analysis  of  small  refiner 
circumstances. 

As  explained  in  the  regulatory 
flexibility  analysis  in  Section  VUI.B.  of 
this  document  and  in  Chapter  8  of  the 
RIA,  we  considered  the  impacts  of  our 
proposed  regulations  on  smedl 
businesses.  We  have  historically,  as  a 
matter  of  practice,  considered  the 
potential  impacts  of  our  regtdations  on 
small  businesses,  as  discussed  in  more 
detail  in  Section  IV.C.2.a.ii.,  below.  The 
analysis  of  small  business  impacts 
conducted  for  this  rulemaking  was 
performed  in  conjimction  wiUi  a  Small 
Business  Advocacy  Review  (SEAR) 
Panel  we  convened,  pursuant  to  the 
Regulatory  Flexibility  Act  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  We  believe  that  the 
temporary,  interim  standards  we  are 
adopting  for  small  refiners  contributed 
to  oxu  development  of  a  framework  to 
achieve  significant  environmental 
benefits  from  lower  sulfur  gasoline  in 
the  most  expeditious  manner  that  is 
reasonably  practicable.  In  the  SBREFA 
amendments.  Congress  stated  that 
"uniform  Federal  regulatory  *   *   * 
requirements  have  in  numerous 
instances  imposed  unnecessary  and 
disproportionately  burdensome 
demands  including  legal,  accounting, 
and  consulting  costs  upon  small 
businesses  *   *   *  with  limited 
resoiut:es(,J"  and  directed  agencies  to 
consider  the  impacts  of  certain  actions 
on  small  entities.  The  final  report  of  the 
Panel  is  available  in  the  docket. 
Through  the  SBREFA  process,  the  Panel 
provided  information  and 
recommendations  regarding: 

•  The  significant  economic  impact  of 
the  proposed  rule  on  small  entities; 

•  Any  significant  alternatives  to  the 
proposed  rule  which  would  ensure  that 
the  objectives  of  the  proposal  were 
accomplished  while  minimizing  the 
economic  impact  of  the  proposed  rule 
on  small  entities; 

•  The  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  proposed  rule;  and, 

•  Other  relevant  federal  rules  that 
may  duplicate,  overlap,  or  conflict  with 
the  proposed  rule. 

In  addition  to  our  participation  in  the 
SBREFA  process,  we  conducted  our 
own  outreach,  fact-finding,  and  analysis 
of  the  potential  impacts  of  our 
regulations  on  small  businesses.  Many 
of  the  small  refiners  with  whom  we  and 
the  Panel  met  indicated  their  belief  that 
their  businesses  may  close  due  to  the 
substantial  costs,  capital  and  other,  of 
meeting  the  30/80  standard  without 
additional  time.  Based  on  these 


discussions  and  our  data  analysis,  the 
Panel  and  we  agree  that  small  refiners 
would  likely  experience  a  significant 
and  disproportionate  economic 
hardship  in  reaching  the  objectives  of 
our  gasoline  «ulfur  reduction  program. 
However,  the  Panel  also  noted  that  the 
imdue  biu"den  imposed  upon  the  small 
refiners  by  our  sulfur  requirements 
could  be  alleviated  with  additional  time 
for  compliance.  We  agree  with  the  Panel 
on  both  of  these  points. 

For  today's  action,  we  have  structiu-ed 
a  temporary,  interim  compliance 
flexibility  for  qualifying  small  refiners, 
both  domestic  and  foreign,  based  on  the 
factors  described  below.  Specifically, 
we  structured  this  provision  to  address 
small  refiner  hardship  while  achieving 
air  quality  benefits  expeditiously  and 
ensiu'ing  that  the  reductions  needed  in 
gasoline  sulfur  coincide  with  the 
introduction  of  Tier  2  vehicles. 

First,  the  compliance  deadlines  in  the 
program,  combined  with  flexibility  for 
small  refiners,  will  achieve  the  air 
quality  benefits  of  the  program  quickly, 
while  ensiuing  that  small  refiners  will 
have  adequate  time  to  raise  capital  for 
infrastructine  changes.  Many,  if  not 
most,  small  refiners  have  limited,  if  any, 
additional  sources  of  income  beyond 
their  refinery  for  financing  the 
equipment  necessary  to  produce  low 
sulfur  gasoline.  Because  these  small 
refiners  typically  do  not  have  the 
financial  backing  that  larger  and 
generally  more  integrated  companies 
have,  they  need  additional  time  to 
secm«  capital  financing  from  their 
lenders. 

Second,  we  believe  that  allowing  time 
for  sulfur-reduction  technologies  to  be 
proven-out  by  larger  refiners  before 
small  refiners  have  to  put  them  in  place 
would  reduce  the  risks  incurred  by 
small  refiners  who  utilize  these 
technologies  to  meet  the  standards.  The 
added  time  would  likely  allow  for  costs 
of  these  desulfurization  units  to 
decrease,  thereby  limiting  the  economic 
consequences  for  small  refiners.  Small 
Tefiners  are  disadvantaged  by  the 
economies  of  scale  that  exist  for  the 
larger  refining  companies — capital  costs 
and  per-barrel  fixed  operating  costs  are 
generally  higher  for  them. 

Finally,  providing  small  refiners  more 
time  to  comply  would  ensiue  that 
adequate  engineering  and  construction 
resources  would  be  available.  Since 
most  large  and  small  refiners  will  need 
to  install  additional  processing 
equipment  to  meet  the  sulfur 
requirements,  there  will  be  a 
tremendous  amount  of  competition  for 
technology  services,  engineering 
manpower,  and  construction 
management  and  labor.  Our  analysis 
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shows  that  there  are  limitations  to  the 
elasticity  of  these  resources.  In  addition, 
vendors  will  be  more  likely  to  contract 
their  services  with  the  major  companies 
first,  as  their  projects  will  offer  larger 
profits  for  the  vendors. 

Providing  this  flexibility  to  allow 
small  refiners  to  deal  with  hardship 
circiunstances  enables  us  to  go  forward 
with  the  phase-in  of  the  30  ppm  sulfur 
standard  beginning  in  2004.  Without 
this  flexibility,  it  is  possible  that  the 
benefits  of  the  30  ppm  standard  would 
not  be  achieved  as  quickly.  By 
providing  temporary  relief  to  those 
refiners  that  need  additional  time,  we 
are  able  to  adopt  a  program  that  reduces 
gasoline  sulfur  levels  expeditiously  and 
in  a  way  that  is  feasible  for  the  industry 
as  a  whole. 

In  addition,  we  believe  the  volume  of 
gasoline  that  will  be  eligible  for  the 
interim  standards  is  small.  We  estimate 
that  small  refiners  produce 
approximately  four  percent  of  all 
gasoline  used  in  the  U.S.,  excluding 
California.  In  most  cases,  gasoline 
produced  by  refiners  is  mixed  with 
substantial  amounts  of  other  gasoline 
prior  to  retail  distribution  (due  to  the 
natm-e  of  the  gasoline  distribution 
system).  This  mixing  generally  results  in 
only  marginal  increases  in  overall  sulfur 
levels.  Thus,  the  sulfur  level  of  gasoline 
actually  used  by  Tier  2  vehicles  should 
generally  be  much  lower  than  that 
produced  by  individual  small  refineries 
imder  this  provision. 

i.  How  Are  Small  Refiners  Defined? 

How  We  Defined  "Small"  Refiner  in  the 
Proposal 

In  identifying  the  small  refiners  most 
susceptible  to  the  economic  challenge  of 
meeting  the  low-sulfur  requirements,  we 
closely  examined  the  Small  Business 
Administration's  (SBA)  definition  of 
small  refiner  for  the  purposes  of 
regulation.  In  that  assessment  we 
concluded  that  the  SBA  definition 
provided  a  reasonable  metric  for 
identifying  small  refiners  that  would  be 
significantly  impacted  by  the  sulfur 
program  requirements.  By  adopting  the 
SBA  definition  we  could  expeditiously 
provide  certainty  of  small  refiner  status 
to  refiners  who  applied  for  the 
temporary  compliance  flexibility. 
Specifically,  we  proposed  a  definition 
where  any  petroleum  refining  company 
having  no  more  than  1,500  employees 
throughout  the  corporation  as  of  January 
1, 1999  could  apply  for  the  temporary 
compliance  flexibilities.  This  proposed 
employee  limit  included  any 
subsidiaries,  regardless  of  the  number  of 
individual  gasoline-producing  refineries 


owned  by  the  company  or  the  number 
of  employees  at  any  given  refinery. 

While  we  proposed  a  definition  based 
on  corporate  employment,  in  light  of  the 
SBA  definition  and  the  SBAR  Panel's 
recommendations,  we  also  sought 
comment  on  alternative  definitions  of  a 
small  refiner.  Such  alternatives 
included  definitions  based  on  voliune  of 
crude  oil  processed  (at  a  given  refinery 
and/or  corporate-wide)  or  volume  of 
gasoline  produced,  with  the 
understanding  that  any  relief  offered  to 
refiners  must  not  substantially  reduce 
the  program's  environmental  benefits. 

Our  Revised  Small  Refiner  Definition 

Based  on  comments  received  on  the 
proposal,  we  are  making  two  changes  to 
our  definition  of  a  small  refiner:  we  are 
(1)  revising  the  employee  nimiber 
criterion;  and,  (2)  adopting  a  cap  on  the 
corporate  crude  oil  capacity  for  a 
refining  company  to  qualify  as  a  small 
business  under  today's  regulations. 

In  regard  to  the  employee  number 
criterion,  we  are  modifying  how  the 
employee  number  is  determined,  based 
on  comments  received  from  SBA.  As 
mentioned  above,  our  proposed 
definition  applied  to  any  petroleum 
refining  company  having  no  more  than 
1 ,500  employees  throughout  the 
corporation  as  of  January  1,  1999.  We 
selected  that  date  to  prevent  companies 
from  "gaming"  the  system.  However,  as 
SBA  pointed  out  in  its  comments,  the 
Small  Business  Act  regulations  specify 
that,  where  the  number  of  employees  is 
used  as  a  size  standard,  as  we  proposed 
for  small  refiners,  size  determination  is 
based  on  the  average  number  of 
employees  for  all  pay  periods  during  the 
preceding  12  months. 

Since  we  intended  to  use  SBA's  size 
standard  in  our  proposal,  we  are 
incorporating  that  definition  correctly  in 
today's  action.  It  is  also  worth 
mentioning  that  SBA  shares  our 
concerns  about  preventing  companies 
from  gaming  the  system  and  that  it 
solved  this  problem  specifically  by 
using  the  average  employment  over  12 
months.  In  effect,  this  approach  helps  to 
prevent  companies  from  applying  for 
and  receiving  small  refiner  status  in  bad 
faith.  An  example  of  an  inappropriate 
application  for  small  refiner  status 
would  be  a  refiner  that  temporarily 
reduced  its  workforce  from  1600 
employees  to  1495  employees 
immediately  before  January  1,  1999  and 
then  immediately  rehired  those 
employees  after  that  cutoff  date. 
Furthermore,  the  averaging  concept  was 
designed  to  properly  address  firms  with 
seasonal  fluctuations,  according  to  SBA. 

Second,  we're  amending  the  small 
refiner  definition  to  include  a  corporate 


crude  oil  capacity  cap.  We  believe  such 
a  corporate  volume  limitation  is 
necessary  to  ensure  that  only  truly  small 
businesses  benefit  from  the  relaxed 
interim  standards.  Refineries  that 
process  large  amounts  of  crude  are 
likely  to  be  better  able  to  install 
desulfurization  equipment  to  meet  the 
national  standards  in  2004.  In  addition 
to  ensuring  that  the  interim  standards 
target  the  appropriate  group  of  refiners 
that  need  additional  time,  the  volume 
limit  also  serves  to  ensure  that  the 
volume  of  gasoline  subject  to  such 
standards  is  not  significant.  In  addition, 
we  received  many  comments  that  we 
should  adopt  a  threshold  based  on 
crude  capacity  as  specified  in  the  Clean 
Air  Act  and  used  in  past  EPA  fuel 
programs. 

In  the  lead  phase-down  program  for 
gasoline,  we  used  a  definition  of  "small 
refinery"  that  Congress  adopted  in  1977 
specifically  for  the  lead  phase-down 
program.  The  definition  was  based  on 
crude  oil  or  feedstock  capacity  at  a 
particular  refinery  (less  than  or  equal  to 
50,000  barrels  per  calendar  day  (bpcd)), 
combined  with  total  crude  oil  or  feed 
stock  capacity  of  the  refiner  that  owTied 
the  refinery  (less  than  or  equal  to 
137,500  bpcd).  In  1990,  the  lead  phase- 
down  program  was  complete  and 
Congress  removed  this  provision  from 
the  Act. 

Shortly  before  the  Act  was  amended 
in  1990,  we  set  standards  for  sulfur 
content  in  diesel  fuel,  including  a  two- 
year  delay  for  small  refineries.  We  used 
the  same  definition  of  small  refinery  as 
we  used  in  the  lead  phase-down 
program.  This  two-year  delay,  like  many 
of  the  small  business  flexibilities  in  our 
gasoline  sulfur  proposal,  was  aimed  at 
problems  that  small  refineries  faced  in 
raising  capital  and  in  arranging  for 
refinery  construction. 

In  the  1990  amendments  to  the  Clean 
Air  Act,  Congress  rejected  this  small 
refinery  provision,  and  instead  allocated 
allowances  to  small  diesel  refineries 
under  the  Title  FV  Acid  Rain  program. 
(See  CAA  Section  410(h).)  This 
approach  was  also  aimed  at  helping 
small  refineries  solve  the  problem  of 
raising  the  capital  needed  to  make 
investments  to  reduce  diesel  sulfur. 
Congress  provided  allowances  to  small 
refineries  that  met  criteria  similar  to  that 
used  in  the  lead  phase-down 
provision — ^based  on  the  crude  oil 
throughput  at  a  particular  refinery, 
combined  with  the  total  crude  oil 
throughput  of  the  refiner  that  owned  the 
refinery. 

As  mentioned  above,  the  CAA 
definition  was  based  on  crude  oil  or 
feedstock  capacity  at  a  particular 
refinerv,  combined  with  total  crude  oil 
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or  feed  stock 
owned  the  refii^ery 
to  137,500  bpc 
mergers,  acquisitions 
that  have  transpired 
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we  believe  the 
today  is  a  corre  ; 
crude  capacity 
155.000  bpcd. 

Therefore,  in 
above,  a  refinei 
following  critei  ia 
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•  No  more  than  1500  employees 
corporate-wide,  based  on  the  average 
number  of  employees  for  all  pay  periods 
from  January  1, 1998  to  January  1, 1999; 
and 

•  A  corporate  crude  capacity  less 
than  or  equal  to  155,000  bpcd  for  1998. 

a.  Standards  That  Small  Refiners  Must 
Meet 

Upon  careful  review  of  the  comments 
received  on  the  proposal  as  well  as  the 
recommendations  of  the  SBAR  Panel, 
we  have  determined  that  regulatory 
relief  in  the  form  of  delayed  compliance 


dates  is  appropriate  to  allow  small 
refiners,  both  foreign  and  domestic,  to 
comply  with  our  regulations  without 
disproportionate  burdens.  From  2004  to 
2007,  when  U.S.  refiners  must  meet  the 
30/80  standard  or  the  standards  listed  in 
Table  FV.C-l  if  they  are  participating  in 
our  ABT  program,  refiners  meeting  the 
corporate  employee  and  capacity  limits 
prescribed  above  are  allowed  to  comply 
with  somewhat  less  stringent 
requirements.  These  interim  annual- 
average  standards  for  qualifying  small 
refiners  are  shown  in  Table  IV.C-3 
below. 


Tabl  e  IV.C-3.— Temporary  Gasoline  Sulfur  Requirements  for  Small  Refiners  in  2004-2007 
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under  our 
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small  refiner  status 
gasolne  sulfur  program  must 
V  riting  no  later  than 
requesting  this 

for  small  refiner 


status  must  contain  the  information 
described  below. 

Companies  ^^  seeking  small  refiner 
status  must  provide  us  with  the 
following  information: 

Employment  Information 

•  A  listing  of  the  name  and  address 
of  each  location  where  any  employee  of 
the  company  worked  during  the  12 
months  preceding  January  1,  1999. 

•  The  average  number  of  employees 
at  each  location  based  upon  the  number 
of  employees  for  each  of  the  company's 
pay  periods  for  the  12  months  preceding 
January  1,  1999. 

•  The  type  of  business  activities 
carried  out  at  each  location. 

Crude  Capacity  Information 

•  The  total  corporate  crude  oil 
capacity  of  the  refiner  as  reported  to  the 
Energy  Information  Administration 
(EIA)  of  the  U.S.  Department  of  Energy 
(DOE). 

For  refineries  owned  by  joint 
ventures,  the  total  employment  of  both 
(all)  companies  must  be  considered  in 
determining  whether  the  1 ,500 
employee  limit  is  met.  In  addition,  a 
refiner  who  reactivates  a  refinery  that 
was  shut  down  or  non-operational 
between  January  1, 1998  and  January  1, 
1999,  may  apply  for  small  refiner  status 
no  later  than  June  1,  2002.  In  this  case, 
we  will  consider  the  information 
provided  to  determine  the  correct 
period  for  judging  compliance  with  the 


2)00. 


"^  Company  means  the  business  structure  of  the 
refinery  whether  privately  or  publicly  owned. 


1500  threshold.  Where  appropriate  we 
will  look  at  the  most  recent  12  months 
of  employment  information. 

Refiners  seeking  small  refiner  status 
must  also  provide  us  with  the  total 
crude  capacity  of  their  corporation  (the 
sum  of  all  individual  refinery  capacities 
for  multiple-refinery  companies, 
including  any  and  all  subsidiaries)  as 
reported  to  ELA  for  1998  (published  by 
EIA  in  1999).  The  information 
submitted  to  EIA  is  presumed  to  be 
correct.  However,  in  cases  where  a 
company  disputes  this  information,  we 
will  allow  60  days  after  the  company 
submits  its  application  for  small  refiner 
status  for  that  company  to  petition  the 
Agency  with  the  appropriate  data  to 
correct  the  record.  For  reactivated 
refineries  owned  by  a  small  refiner,  we 
will  consider  the  information  provided 
to  determine  the  correct  period  for 
judging  compliance  with  the  corporate 
capacity  threshold.  Where  appropriate, 
we  will  look  at  the  most  recent  year  of 
crude  capacity  information. 

If  a  refiner  with  approved  small 
refiner  status  later  exceeds  the  1 ,500 
employee  threshold  without  merger  or 
acquisition  or  the  corporate  capacity  of 
155,000  bpcd,  its  refineries  could  keep 
their  individual  refinery  standards.  This 
is  to  avoid  stifling  normal  company 
growth  and  is  subject  to  our  finding  that 
the  company  did  not  apply  for  and 
receive  the  small  refiner  status  in  bad 
faith. 
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iv.  How  Do  Small  Refineries  Apply  for 
a  Sulfur  Baseline? 

A  qualifying  small  refiner,  domestic 
or  foreign,  may  apply  for  an  individual 
sulfur  baseline  by  December  31,  2000 
for  any  refinery  owned  by  the  company 
by  providing  the  following  information: 

•  A  calculation  of  the  refinery's  sulfur 
baseline  using  its  average  gasoline 
sulfur  level  based  on  1997  and  1998 
production  data,  ^^  and 

•  The  average  volume  of  gasoline 
(including  conventional  and 
reformulated)  produced  in  these  two 
years. 

As  we  proposed,  baseline  siilfur  levels 
and  gasoline  volumes  are  averaged  over 
two  years  (1997  and  1998)  to  accoimt  for 
emy  production-related  anomalies  that 
may  have  occiured  in  1997  or  1998.  For 
the  overall  program,  however,  we  are 
only  using  1997  and  1998  data  for  the 
reasons  described  in  Section  IV.C.l, 
above.  For  any  refiner  who  reactivates  a 
refinery  that  was  shut  down  or  non- 
operational  between  January  1,  1998 
and  January  1,  1999,  we  will  use  the 
most  recent  information  available  for 
baseline  establishment  purposes. 

The  regulations  specity  tne 
information  to  be  submitted  to  support 
the  baseline  application.  The  baseline 
calculations  should  include  any  oxygen 
added  to  the  gasoline  at  the  refinery. 
This  application  would  be  submitted  at 
the  same  time  the  refiner  applies  for 
small  business  status;  confirmation  of 
small  business  status  would  not  be 
required  to  apply  for  an  individual 
sulfur  baseline.  Pending  refinery 
baseline  approval,  we  will  assign 
standards  to  each  of  the  company's 
refineries  in  accordance  with  Table 
IV.C.-3. 

Oxygenate  blenders,  regardless  of 
their  size,  are  not  eligible  for  the  small 
refiner  individual  baselines  and 
standards  because  they  would  not 
experience  circumstances  similar  to 
those  of  small  refining  companies.  That 
is,  oxygenate  blenders  do  not  have  the 
burden  of  capital  costs  to  install 
desulfurization  equipment,  which  is  the 
primary  reason  for  allowing  small 
refiners  to  have  a  relaxed  compliance 
schedule. 

V.  Volume  Limitation  on  Use  of  a  Small 
Refinery  Standard 

Except  as  noted  below,  the  volume  of 
gasoline  subject  to  a  small  refinery's 
individual  standards  is  limited  to  the 
average  volume  of  gasoline  the  refinery 
produced  fi-om  crude  oil  during  the 
baseUne  years  (1997  and  1998), 


excluding  the  voliune  of  gasoline 
produced  using  blendstocks  produced  at 
another  refinery  and  exports.**  Under 
this  approach,  the  baseline  volume  for 
a  small  refinery  would  reflect  only  the 
volume  of  gasoline  produced  from  crude 
oil  during  the  1997  and  1998  baseline 
years. 

However,  to  ensure  that  the  overall 
sulfur  in  gasoline  from  small  refiners 
does  not  greatly  increase  under  the 
terms  of  the  small  refiner  extension  and 
result  in  overall  gasoline  pool  sulfur 
levels  higher  than  anticipated,  the 
voliune  would  be  limited  beginning  in 
2004  to  the  volume  of  gasoline  that  is 
the  lesser  of:  (1)  105  percent  of  the 
baseline  volume,  or  (2)  the  volume  of 
gasoline  produced  during  the  year  fi"om 
crude  oil.  Any  volume  of  gasoline 
produced  diuing  an  averaging  period  in 
excess  of  this  limitation  is  subject  to  the 
corporate  average  standards  that  apply 
to  all  other  refiners  (i.e.,  the  corporate 
average  standards  listed  in  Table  IV.C- 
1). 

In  2006  and  2007,  the  refinery 
averages  of  Table  IV.C.-l  wrill  apply.  In 
this  case,  the  small  refinery's  annual 
average  standard  will  be  adjusted  based 
on  the  excess  voliune  in  a  maimer 
similar  to  the  compliance  baseline 
equation  for  conventional  gasoline 
under  Section  80.101(f)  of  Part  40  of  the 
Code  of  Federal  Regulations.  However, 
the  small  refinery's  per-gallon  cap 
standard  will  not  be  adjusted. 

This  Limitation  assiu^s  that  small 
refineries  receive  relief  only  for  gasoline 
produced  from  crude  oil,  that  is  the 
portion  of  the  refinery  operation 
requiring  capital  investment  to  meet 
lower  sulfur  standards. 

vi.  Extensions  Beyond  2007  for  Small 
Refiners 

Begiiming  January  1,  2008,  all  small 
companies'  refineries  must  meet  the 
national  sulfur  standard  of  30  ppm  on 
average  and  the  80  ppm  cap,  except 
small  refineries  imder  IV.C.2.i.  that 
apply  for  and  receive  an  extension  of 
their  small  refiner  status  and  unique 
standards.  An  extension  will  provide  a 
given  small  refinery  up  to  an  additional 
two  years  to  comply  with  the  national 
standards.  An  extension  must  be 
requested  in  writing  and  must  specify 
the  factors  that  demonstrate  a  significant 
economic  hardship  to  qualify  the 
refinery  for  such  an  extension.  Factors 
considered  for  an  extension  could 
include,  but  are  not  limited  to,  the 
refinery's  financial  position;  its  efforts 


"Includes  batch  number,  volume,  and  sulfur 
content  for  each  batch  of  gasoline  produced  in  1997 
and  1998. 


^  In  addition  to  gasoline  produced  from  crude 
oil,  a  small  refinery's  baseline  volume  would 
include  gasoline  produced  from  purchased 
blendstocks  where  the  blendstocks  are  substantially 
transformed  using  a  refinery  processing  unit. 


to  prociue  necessary  equipment  and  to 
obtain  design  and  engineering  services 
and  construction  contractors;  the 
availability  of  desulfurization 
equipment,  and  any  other  relevant 
factors. 

In  order  for  us  to  consider  an 
extension,  a  refiner  must  submit  a 
detailed  request  for  an  extension  by 
January  1,  2007,  demonstrating  that  it 
has  made  best  efforts  to  obtain  necessary 
financing,  and  must  provide  detailed 
information  regarding  any  lack  of 
success  in  obtaining  financing.  This 
information  shall  include,  but  may  not 
be  limited  to  copies  of  loan  applications 
for  the  necessary  financing  for  the 
construction  of  appropriate  sulfur 
reduction  technology  as  well  as  the 
application  of  financing  for  other 
equipment  procurements  or 
improvements  in  this  time  frame,  ff 
financing  has  been  disapproved  or  is 
otherwise  unsuccessful,  the  refiner  shall 
provide  documents  supporting  the  basis 
for  that  disapproval  and  evidence  of 
efforts  to  piu-sue  other  means  of 
financing.  If  we  determine  that  the 
refiner  has  made  the  best  efforts 
possible  to  achieve  compliance  with  the 
national  standards  by  January  1,  2008, 
but  has  been  unsuccessful  for  reasons 
beyond  its  control,  we  will  consider 
granting  the  hardship  extension  initially 
for  the  2008  averaging  period.  If  further 
relief  is  appropriate  for  good  reasons, 
we  will  consider  a  further  extension 
through  the  2009  averaging  period  but 
in  no  case  will  this  relief  be  provided 
unless  the  refiner  can  demonstrate 
conclusively  that  it  has  financing  in 
place  and  that  it  vdll  be  able  to 
complete  construction  and  meet  the 
national  gasoline  sulfur  standards  no 
later  than  December  31,  2009. 

Compliance  Plans  for  Demonstrating  a 
Commitment  To  Produce  Low  Sulfur 
Gasoline 

This  final  rule  includes  a  compliance 
plan  provision  for  those  refiners  who 
may  seek  a  hardship  extension  of  their 
approved  interim  standards.  This 
provision  requires  that  those  refiners 
with  approved  interim  standards  who 
seek  a  hardship  extension  must  submit 
a  series  of  reports  to  EPA  discussing  and 
describing  their  progress  toward 
producing  gasoline  that  meets  the  30/80 
ppm  standards  by  January  1,  2008.  We 
expect  that  small  refiners  will  need  to 
begin  preparations  to  meet  the  national 
standards  in  2008  by  2004.  However,  we 
understand  that  the  potential  exists  for 
some  small  refiners  to  face  additional 
hardship  circumstances  that  will 
warrant  more  time  to  meet  the 
standards.  For  this  reason,  we  have 
adopted  provisions  (see  above)  allowing 
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refiners  subjecl  to  the  interim  standards 
to  petition  us  a  nd  make  a  showing  that 
additional  tim<  is  needed  to  meet  the 
national  stands  rds.  To  properly  evaluate 
these  hardship  applications,  we  are 
requiring  demonstrations  of  good  faith 
efforts  towards  assessing  the  economic 
feasibility,  aloi  g  with  the  business  and 
technical  pract  cality  of  ultimately 
producing  low  sulfur  gasoline.  Such 
progress  report  s  must  be  submitted  for 
a  refiner  to  rec(  live  consideration  in  any 
future  determii  lations  regarding 
hardship  exten  sions.  However,  these 
reports  are  not  required  ft-om  refiners 
who  will  not  b !  seeking  a  hardship 
extension. 

By  June  1.  2t04,  such  refiners  would 
need  to  submit  preliminary  information 
in  the  form  of  a  report  outlining  its  time 
line  for  compli  mce  and  a  project  plan 
discussing  area  s  such  as  permits, 
engineering  phns  [e.g.,  design  and 
construction),  <  Jid  capital  commitments 
for  making  the  necessary  modifications 
to  produce  low  sulfur  gasoline. 
Documents  she  wing  activities  and 
progress  in  theje  areas  should  be 
provided  if  available. 

By  no  later  tlian  June  1,  2005,  these 
small  refiners  \  /ould  need  to  submit  a 
report  to  us  sta  ing  in  detail  progress  to 
date  based  on  t  leir  time  line  and  project 
plan.  This  shoi  Id  include  copies  of 
approved  perm  its  for  construction  of  the 
equipment,  coi  tracts  for  design  and 
construction,  a  id  any  available 
evidence  of  hai  ing  secured  the 
necessary  finai  cing  to  complete  the 
required  consti  action.  If  any  difficulties 
in  meeting  this  requirement  are 
anticipated,  the  refiner  must  submit  a 
detailed  report  of  all  efforts  to  date  and 
the  factors  that  may  cause  delay, 
including  costs ,  specification  of 
engineering  or  ather  design  work  still 
needed  and  res  sons  for  delay, 
specification  o  equipment  needed  and 
any  reasons  for  delay,  potential 
equipment  sup  jliers  and  history  of 
negotiations,  ai  id  any  other  relevant 
information.  If  unavailability  of 
equipment  is  a  factor,  the  report  must 
include  a  disct  ssion  of  other  options 
considered,  am  I  the  reasons  these  other 
options  are  not  feasible. 

In  addition.  1  le  small  refiner  would 
need  to  providi  <  evidence  by  June  1, 
2006,  that  on-s  te  construction  has 
begun  at  its  ref  nery(s)  and  that  absent 
unforeseen  circumstances  or  problems, 
they  will  be  prdducing  complying 
gasoline  (30/80  ppm)  by  January  1, 
2008.  While  thi  (  submission  of  these 
progress  report !  is  evidence  of  a 
refiner's  good  f  lith  efforts  to  comply  by 
2008,  it  does  m  )t  bind  the  refiner  to 
make  gasoline  n  2008.  There  are  several 
reasons  why  a  efiner  may  choose  to  exit 


the  gasoline-production  business  in 
2008  that  go  beyond  the  low  sulfur 
gasoline  requirement. 

As  a  result  of  a  refiner's  efforts  in 
moving  toward  compliance  with  the 
2008  standards,  for  market,  economic, 
business,  or  technical  reasons,  the 
company  could  choose  not  to  make 
gasoline  in  2008.  Although  we  do  not 
believe  this  will  be  the  likely  outcome 
for  small  refiners,  we  cannot  preclude  it. 
Any  refiner  that  makes  such  a 
determination  in  its  progress  reports 
will  have  until  2008  to  transition  out  of 
gasoline  production,  but  will  not  be 
considered  for  a  extension  of  hardship 
relief. 

vii.  Can  Small  Refiners  Participate  in 
the  ABT  Program? 

As  described  in  IV.C.l.c.i  above,  any 
refinery  (including  those  owned  by 
small  refiners)  can  generate  sulfur 
allotments  (in  ppm-gallons)  in  2003  by 
producing  gasoline  containing  less  than 
60  ppm  sulfur  on  an  annual-average 
basis.  Once  this  60  ppm  trigger  is 
reached,  allotments  will  be  calculated 
based  on  the  amount  of  reduction  fi^om 
120  ppm  ^5  However,  these  allotments 
may  be  discounted  depending  on  the 
actual  sulfur  level.  If  a  refinery  fully 
demonstrates  compliance  by  producing 
gasoline  with  an  annual  average  sulfur 
level  of  0  to  30  ppm,  the  allotments 
retain  their  full  value — they  are  not 
discounted  at  all.  For  actual  sulfur 
levels  of  31-60  ppm,  which  are 
indicative  of  a  partial  demonstration, 
the  allotments  are  discounted  20 
percent. 

During  the  period  2000-2003, 
refineries  owned  by  small  refiners  can 
also  generate  credits  by  producing 
gasoline  averaging  at  least  10  percent 
lower  than  that  refinery's  baseline  sulfur 
level.  In  other  words,  to  generate 
credits,  the  refinery's  annual  average 
sulfur  level  for  all  of  its  gasoline  on 
average  must  be  0.9  x  (baseline  sulfur 
level).  Once  this  "trigger"  is  reached, 
credits  will  be  calculated  based  on  the 
amount  of  reduction  from  the  refinery's 
sulfur  baseline.  For  example,  if  in  2002 
a  refinery  reduced  its  annual  average 
sulfur  level  from  a  baseline  of  450  ppm 
to  150  ppm  (well  below  the  trigger  of  0.9 
X  450  =  405  ppm),  its  sulfur  credits 
would  be  determined  based  on  the 
difference  in  annual  sulfur  level  (450 — 
150  =  300  ppm)  multiplied  by  the 
volume  of  gasoline  produced  in  2002. 
Similarly,  small  foreign  refiner-owned 


'''^  If  a  refinery  has  a  baseline  sulfur  level  higher 
than  120  ppm  (as  described  below  in  IV.C.l.c.v.). 
then  credits  are  generated  from  the  baseline  to  120 
ppm  and  allotments  from  120  ppm  to  the  new 
sulfur  level  (and  discounted  20  percent  if 
applicable). 


refineries  with  an  individual  sulfur 
baseline  can  generate  credits  in  these 
years  as  long  as  the  annual  average 
sulfur  level  of  the  gasoline  exported  to 
the  U.S.  from  that  refinery  is  lower  than 
90  percent  of  the  baseline  sulfur  level. 

During  the  period  2004-2007, 
refineries  owned  by  small  refiners  will 
be  permitted  to  generate  credits  but  only 
if  their  actual  annual  sulfur  level  of  all 
gasoline  produced  or  imported  averages 
below  their  refinery  standard,  and  only 
for  the  difference  between  the  standard 
and  the  actual  annual  sulfur  average. 

A  refinery  (owned  by  a  small  refiner) 
wishing  to  participate  in  the  ABT 
program  can  sell  credits  begiiming  as 
soon  as  January  1 ,  2000  but  may  wait 
until  December  31,  2000  to  apply  for 
small  refiner  status.  However,  the 
standards  assigned  to  that  refinery  (as 
presented  in  Table  IV.C-3  above)  will  be 
based  on  the  sulfur  level  from  which 
credits  were  generated,  not  the  baseline 
sulfur  level,  since  the  refiner  would 
have  already  demonstrated  the  abihty  to 
meet  the  lower  sulfur  level.  For 
compliance  purposes  and  to  give 
refineries  certainty  regarding  the 
gasoline  sulfur  standards  to  which  they 
will  be  held  during  2004-2007,  the 
standards  for  a  small  refiner  refinery 
participating  fn  ABT  will  be  set  based 
on  the  refinery's  lowest  sulfur  average 
for  any  year  between  1999  and  2003. 

Using  the  example  above,  a  refinery 
(owned  by  a  refiner  with  small  refiner 
status)  with  a  1997-98  baseline  sulfur 
level  of  450  ppm  would  have  an  interim 
average  standard  of  450/2  =  225  ppm 
and  a  cap  of  225x1.5  =  338  ppm.  If  that 
refinery  generated  300  sulfur  credits  in 
2002  by  producing  gasoline  with  150 
ppm  sulfur,  then  that  refinery's  average 
sulfur  standard  for  2004-2007  would  be 
ratcheted  down  to  150  ppm  with  a  cap 
of  300  ppm.  However,  that  refinery 
would  still  be  able  to  use  the  300  credits 
that  it  had  generated  and  banked  in 
2002  for  compliance  with  its  150  ppm 
standard. 

Based  on  the  comments'received  on 
our  proposal,  we  are  allowing  small 
refineries  to  use  credits  and/or 
allotments  that  they  generated  and/or  to 
purchase  credits  and/or  allotments  from 
another  refinery  to  meet  their  average 
standard  during  2004-2007.  We 
solicited  comment  on  whether  small 
refiners  subject  to  the  interim  standards 
should  be  permitted  to  use  credits 
towards  meeting  those  standards,  and 
several  small  refiners  who  already 
produce  very  clean  gasoline  commented 
that  the  special  small  refiner  standards 
do  not  benefit  them  in  any  way.  These 
refiners  argued  that  if  they  could 
generate  sufficient  sulfur  credits  in 
2000-2003,  or  could  obtain  such  credits 
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through  purchases  from  other  refiners, 
they  would  not  participate  in  the  small 
refiner  program  but  would  instead 
participate  in  the  sulfiir  ABT  program. 
But  since  they  are  not  positioned  to 
generate  credits  (due  to  their  aheady 
low  sulftu  levels),  and  have  little 
certainty  of  being  able  to  piut:hase 
credits,  they  need  the  relief  provided  by 
the  small  refiner  provisions.  We  conciu- 
with  these  concerns  and  thus  permit 
small  refiners  to  use  ABT  credits  and 
allotments.  Small  refiners  may  only  use 
ABT  credits  and/or  allotments  to 
comply  with  their  refinery  average 
standard,  not  the  per-gallon  caps 
applied  to  their  gasoline. 

At  any  time,  a  small  refiner  can 
choose  to  "opt  out"  of  the  small  refiner 
program  and,  beginning  the  next 
calendar  year,  comply  with  the 
standards  in  Table  IV.C-2.  The  refiner 
would  have  to  notify  us  of  this  change 
in  its  compliance  program.  Once  a  small 
refiner  leaves  the  small  refiner  program, 
however,  it  would  not  be  eligible  to  re- 
enter the  small  refiner  program. 

b.  Temporary  Waivers  From  Low  Sulfur 
Requirements  in  Extreme  Unforeseen 
Circumstances 

In  the  final  rule,  EPA  is  adopting  a 
provision  permitting  refiners  to  seek  a 
temporary  waiver  from  the  sulfur 
standards  in  certain  circumstances. 
Such  waivers  will  be  granted  at  EPA's 
discretion.  Under  this  provision  a 
refiner  may  seek  permission  to 
distribute  gasoline  that  does  not  meet 
the  applicable  low  sulfur  standards  for 
a  brief  time  period,  based  on  the 
refiner's  inability  to  produce  complying 
gasoline  because  of  extreme  and 
unusual  circumstances  outside  the 
refiner's  control  that  could  not  have 
been  avoided  through  the  exercise  of 
due  diligence.  This  provision  is  similar 
to  a  provision  in  EPA's  RFC  regulations, 
and  is  intended  to  provide  refiners 
short-term  relief  in  unanticipated 
circiunstances  such  as  an  accidental 
refinery  fire  or  a  natural  disaster.  The 
short-term  waiver  provision  is  intended 
to  address  imanticipated  circumstances 
that  cannot  be  reasonably  foreseen  at 
this  time  or  in  the  near  future 

The  conditions  for  obtaining  such  a 
waiver  that  are  similar  to  those  in  the 
RFC  regulations.  These  conditions  are 
necessary  and  appropriate  to  ensure  that 
any  waivers  that  are  granted  are  limited 
in  scope,  and  that  refiners  do  not  gain 
economic  benefits  from  a  waiver. 
Therefore,  refiners  seeking  a  waiver 
must  show  that  the  waiver  is  in  the 
public  interest,  that  the  refiner  was  not 
able  to  avoid  the  nonconformity,  that  it 
will  make  up  the  air  quality  detriment 
associated  with  the  waiver,  as  well  as 


any  economic  benefit  from  the  waiver, 
and  that  it  will  meet  the  applicable 
sulfur  standards  as  expeditiously  as 
possible. 

c.  Temporary  Waivers  Based  on  Extreme 
Hardship  Circumstances 

In  addition  to  the  provision  for  short- 
term  relief  in  imanticipated 
circumstances,  we  are  adopting  a 
provision  for  relief  based  on  extreme 
hardship  circumstances.  In  developing 
our  sulfur  program,  we  considered 
whether  any  refiners  would  face 
particular  difficulty  in  complying-with 
the  standards  in  the  lead  time  provided. 
As  described  in  Section  IV.C.2.a.,  we 
concluded  that  refineries'  owned  by 
small  businesses  would  experience 
more  difficulty  in  complying  with  the 
standards  on  time  because,  as  a  group, 
they  have  less  ability  to  raise  capital 
necessary  for  refinery  investments,  face 
proportionately  higher  costs  because  of 
economies  of  scale,  and  are  less  able  to 
successfully  compete  for  limited 
engineering  and  construction  resoiut:es. 
However,  it  is  possible  that  other 
refiners  who  do  not  meet  our  criteria  for 
the  interim  standards  also  face 
particular  difficulty  in  complying  with 
the  sulfur  standards  on  time.  Therefore, 
we  are  including  in  the  final  nde  a 
provision  allowing  us,  at  oiu  discretion, 
to  grant  temporary  waivers  from  the 
sulfur  standards  based  on  a  showing  of 
extreme  hardship  circumstances.  We  do 
not  anticipate,  nor  do  we  expect  there 
is  a  need  for,  granting  temporary 
waivers  that  apply  to  more  than 
approximately  one  percent  of  the 
national  gasoline  pool  in  any  given  year. 
This  provision  would  allow  refiners 
(domestic  and  foreign)  to  request  a 
waiver  from  the  sulfur  standards  based 
on  a  showing  of  unusual  circumstances 
that  result  in  exfreme  hardship  and 
significantly  affect  the  ability  to  comply 
by  the  applicable  date.  As  with  the 
small  refiner  interim  standards,  this 
provision  furthers  ovu  overall 
environmental  goals  of  achieving  low 
sulfur  gasoline  nationwide  as  soon  as 
possible.  By  providing  short-term  relief 
to  those  refiners  that  need  additional 
time  because  they  face  hardship 
circumstances,  we  can  adopt  a  program 
that  reduces  gasoline  sulfur  beginning 
in  2004  for  the  majority  of  the  industry 
that  can  comply  by  then. 

As  described  above,  EPA  understands 
that  this  program  will  require  significant 
economic  investments  by  the  refining 
industry.  We  have  adopted  a  program 
with  sufficient  flexibilities  (including  an 
ABT  program,  allotment  trading,  a 
geographic  phase-in,  and  interim 
standards  for  qualifying  small  refiners) 
to  make  these  investments  reasonable 


and  feasible  over  the  time  frame  in 
which  the  standards  are  phased  in. 
Because  the  refining  industry 
encompasses  a  wide  variety  of 
individual  circumstances,  and  our 
program  phases  in  based  on  the  lead 
time  we  believe  is  reasonable  for  the 
industry  as  a  whole,  there  may  be 
unusual  circumstances  that  impose 
extreme  hardship  and  significantly 
affect  an  individual  refinery's  ability  to 
comply  in  the  lead  time  provided. 
However,  we  do  not  intend  for  this 
waiver  provision  to  encourage  refiners 
to  delay  planning  and  investments  they 
would  otherwise  make  in  anticipation  of 
receiving  relief  from  the  applicable 
requirements.  In  addition,  we  want  to 
limit  the  environmental  impact  of  any 
hardship  waivers  from  compliance  with 
the  standards.  Thus,  we  anticipate  that 
hardship  waivers  will  only  be  granted  in 
rare  circumstances. 

Because  of  the  significant 
environmental  benefits  of  lowering 
sulfur  in  gasoline,  we  will  administer 
this  provision  in  a  manner  consistent 
with  continuing  to  ensure  the 
environmental  objectives  of  the 
regulation.  In  our  analysis  of  the  interim 
small  refiner  standards,  we  concluded 
that  only  a  minimal  portion  of  the 
national  gasoline  pool  would  potentially 
be  impacted  by  the  less  stringent 
interim  standards,  due  to  the  relatively 
small  production  volimie  of  these 
facilities.  To  limit  the  potential 
environmental  impact  of  this  hardship 
provision,  we  reserve  the  discretion  to 
deny  applications  where  we  find  that 
granting  a  waiver  would  result  in  an 
unacceptable  environmental  impact. 
While  this  determination  will  be  made 
on  a  case-by-case  basis,  we  do  not 
expect  there  is  a  need  for,  nor  do  we 
anticipate,  granting  waivers  that  apply 
to  more  than  approximately  one  percent 
of  the  total  national  pool  of  gasoline  in 
any  given  year,  or  to  more  than  a 
minimal  percentage  of  the  gasoline 
supply  of  an  area  known  to  have 
significant  air  quality  problems. 

There  are  several  factors  we  will 
consider  in  evaluating  a  petition  for 
additional  time  to  comply.  This  could 
include  refinery  configiu"ation,  severe 
economic  limitations,  and  other  factors 
that  prevent  compliance  in  the  lead  time 
provided.  Applications  for  a  waiver 
must  include  information  that  will 
allow  us  to  evaluate  all  appropriate 
factors.  EPA  will  consider  whether  the 
refinery  configuration  or  operation  is 
unique  or  atypical,  how  much  of  a 
refinery's  gasoline  is  produced  using  an 
FCC  imit,  its  hydrotreating  capacity 
relative  to  its  total  crude  capacity,  total 
reformer  unit  throughput  capacity 
relative  to  total  production,  gasoline 
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production  in  broportion  to  other 
refinery  produ  cts,  and  other  relevant 
factors.  A  refii  er  may  also  face  severe 
economic  limi  Nations  that  result  in  a 
demonstrated  nability  to  raise  capital  to 
make  necessar  y  investments  to  comply 
in  time,  which  can  be  shown  by  an 
luifavorable  b(  nd  rating,  inadequate 
resources  of  tti  e  refiner  and  its  parent 
and/or  subsidiaries,  or  other  relevant 
factors.  In  add  tion,  we  will  look  at  the 
total  crude  caf  acity  of  the  refinery  and 
its  parent  corporation.  Finally,  we  will 
consider  wher !  the  gasoline  will  be  sold 
in  evaluating  t  le  enviroiunental  impacts 
of  granting  a  \^  aiver. 

This  provisi  jn  is  intended  to  address 
imusual  circui  istances  that  we  expect 
will  be  foresee  ible  now  or  in  the 
immediate  futiue,  such  as  unique  and 
atypical  gasoline  refinery  operations  or 
a  demonstrate!  inabihty  to  raise  capital. 
These  kinds  ol  circumstances  should  be 
apparent  at  thi  s  time  or  in  the  near 
future,  so  refir  ers  seeking  additional 
time  under  thi  >  provision  must  apply 
for  relief  by  Se  stember  1,  2000.  A 
refiner  seeking  a  waiver  must  show  that 
unusual  circui  istances  exist  that  impose 
extreme  hards  lip  and  significantly 
affect  its  abilit  r  to  meet  the  standards  on 
time,  and  that  t  has  made  best  efforts 
to  comply  wit]  I  the  standards,  including 
efforts  to  obtai  i  credits  and/or 
allotments  tow  ards  compliance. 
Applicants  for  a  hardship  waiver  must 
also  submit  a  { Ian  demonstrating  how 
the  standards  i  *rill  be  achieved  as 
expeditiously  i  is  possible,  hi  submitting 
the  plan,  it  mu  st  include  a  timetable  for 
obtaining  the  r  ecessary  capital, 
contracting  for  engineering  and 
construction  n  sources,  and  obtaining 
permits.  EPA  \  all  review  and  act  on 
applications,  a  ad,  if  a  waiver  is  granted, 
will  specify  a  t  ime  period,  not  to  extend 
beyond  Januar  1 1,  2008  (the  date  by 
which  all  gaso  ine  is  expected  to  meet 
the  30  ppm  ref  nery  average  and  80  ppm 
per  gallon  cap  standards),  for  the 
waiver. 

If  a  waiver  is  granted,  EPA  will 
impose  as  a  co  idition  of  the  waiver 
other  reasonab  e  requirements, 
including  antil  lacksliding  requirements 
to  ensure  no  difterioration  in  the  sulfur 
level  of  gasolir  e  and  interim  sulfur 
standards  that  the  refiner  must  meet. 
This  is  approp  iate  since  some  refiners 
who  may  quali  fy  for  a  waiver  cem 
achieve  some  sulfur  reductions,  and 
even  reductiot  s  to  levels  above  30  ppm 
will  result  in  s  ime  environmental 
benefits.  Whih  this  provision  allows 
EPA  to  waive  t  le  per  gallon  standards 
as  well  as  the  <  verage  standards,  EPA 
would  not  alio  w  gasoline  sulfur  to 
exceed  the  big  lest  per  gallon  cap 
applicable  to  a  refiner  under  the  interim 


small  refiner  standards  described  in 
Section  IV.C.2.  Once  all  applications 
have  been  received,  EPA  will  consider 
the  appropriate  process  to  follow  in 
reviewing  and  acting  on  applications, 
including  whether  to  conduct  a  notice 
and  comment  decision-making  process. 

3.  Streamlining  of  Refinery  Air 
Pollution  Permitting  Process 

a.  Brief  Summary  of  Proposal 

Industry  commenters  expressed 
concern  over  the  ability  to  obtain 
permits  to  construct  and  operate  the 
facility  modifications  needed  to  meet 
the  Tier  2  rule  requirements  by  the  end 
of  2004.  As  part  of  the  preamble  to  the 
proposed  rule,  we  outlined  possible 
approaches  to  provide  greater  certainty 
and  to  expedite  potentially  applicable 
permit  processes.  In  general,  we 
solicited  comments  on  whether  and 
how  policy  options  might  be  designed 
so  as  to  exempt  Tier  2  projects  from 
major  New  Source  Review  (NSR)  and/or 
to  expedite  the  processing  of  permits 
where  such  requirements  woiild  apply. 
In  particular,  we  soUcited  comment  on 
whether  the  major  NSR  process  could  be 
expedited  if:  (1)  EPA  provided  guidance 
on  Lowest  Achievable  Emission  Rate 
(LAER)  requirements  or  Best  Available 
Control  Technology  (BACT) 
determinations;  (2)  emissions 
reductions  could  be  made  available  or 
designated  for  offsetting  Tier  2 
activities;  (3)  EPA  developed  model 
permits,  or  (4)  EPA  assisted  the  States 
in  resolving  source-specific  permitting 
issues  as  they  would  arise.  The  Agency 
also  solicited  comments  on  how  the  title 
V  operating  permit  requirements,  where 
applicable,  might  need  to  be  integrated 
with  the  relevant  NSR  process. 

In  proposing  various  mechanisms  to 
expedite  the  permitting  of  Tier  2 
projects,  we  recognized  that  a 
combination  of  measures  might  be 
needed,  since  the  situations  could  vary 
widely  among  individual  refineries  due 
to  differences  in  such  factors  as 
available  equipment  capacity,  amount  of 
sulfur  in  the  crude  oil,  and  applicable 
State  regulations.  Source-specific 
analyses  are  also  necessary  to  establish 
what  sulfur  reduction  techniques  can  be 
applied,  to  determine  the  applicable 
permitting  requirements,  and  to 
evaluate  what  controls  will  be  necessary 
as  a  result  of  these  requirements.  We 
indicated  our  intent  to  offer  assistance 
where  needed. 

b.  Significant  Comments  Received 

The  most  significant  comments 
received  on  the  proposal  concerning  the 
timing  impacts  due  to  air  permit 
requirements  are  presented  below. 


These  commenters  focused  exclusively 
on  the  requirements  to  obtain  a 
preconstruction  permit  under  the  NSR 
program.  Generally,  commenters  only 
concerns  regarding  the  title  V  operating 
permit  program  were  that  the  States' 
ongoing  efforts  to  issue  these  permits 
might  create  a  backlog  which  could 
delay  the  issuance  of  NSR  permits  for 
Tier  2  projects.  A  more  detailed 
discussion  of  comments  received  on  the 
proposal  and  EPA's  response  are 
contained  in  the  Response  To 
Comments  document  and  is  filed  in  the 
Docket  for  this  action. 

We  received  written  and  oral 
comments  from  refineries  about  the 
permit  requirements  associated  with 
Tier  2  projects.  Refiners  emphasized  the 
need  for  certainty.  They  pointed  out  the 
need  to  secure  preconstruction  permits 
within  18  months  {e.g.,  6  months  to 
prepare  and  file  NSR  applications  and 
another  12  months  to  issue  the  permit) 
and  the  need  for  permitting  authorities 
to  commit  appropriate  resources  to  meet 
this  time  frame.  State  and  local  air 
pollution  control  agencies  did  not 
support  providing  exemptions  from 
emissions  control  and  permitting 
requirements.  Rather,  agency 
commenters  stated  that  they  could 
accomplish  the  permitting  requirements 
in  the  necessary  time  frames,  provided 
that  complete  permit  applications  were 
received  in  a  timely  manner  and  refiners 
conferred  with  their  regulatory  agencies 
soon  after  the  Tier  2  requirements  are 
promulgated.  They  also  indicated  that 
the  major  NSR  process  could  be 
expedited  and  have  more  certainty  (i.e., 
permits  could  be  processed  in  6  to  9 
months)  if  EPA  would  provide  guidance 
on  emissions  controls,  emissions 
monitoring,  and  offsets.  In  general, 
environmental  and  community  groups 
pointed  out  that  the  remedies  under 
traditional  permitting  practices  should 
be  exhausted  before  additional 
flexibility  is  granted  for  Tier  2  projects. 

c.  Today's  Action 

Based  on  the  comments  and  other 
information  received  in  response  to  the 
proposal,  EPA  believes  that  it  is  not 
necessary  or  appropriate  to  explore 
further  the  development  of  possible 
options  which  would  exempt  Tier  2 
projects  ft-om  the  normally  applicable 
preconstruction  review  process.  This 
position  is  supported  by:  (1)  The 
comments  of  States  that  industry  can,  in 
general,  apply  and  receive  NSR  permits 
in  time  to  comply  with  Tier  2;  and  (2) 
the  recognition  of  industry's  potential 
ability  to  use  emissions  reductions  to 
net  Tier  2  projects  out  of  major  NSR 
which  would  otherwise  be  applicable. 
Nonetheless,  we  believe  that  actions 
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should  be  taken  to  facilitate  early 
compliance,  to  add  certainty  to  die 
anticipated  permitting  actions  and 
schedules,  and  to  minimize  the 
possibility  of  delay.  Accordingly,  EPA  is 
taking  two  types  of  actions  to  promote 
these  objectives. 

First,  as  previously  discussed,  we 
have  structured  the  final  gasoline  sulfur 
program  to  allow  additional  lead  time 
for  many  refiners  {i.e.,  certain  refineries 
would  be  able  to  make  desulfurization 
changes  later  than  the  proposed  2004 
compliance  date  to  meet  Tier  2 
requirements).  This  approach  will  help 
address  the  concerns  over  the 
availability  of  necessary  new  equipment 
and  permitting  backlogs  caused  by 
many  refineries  acting  to  obtain  permits 
and  order  equipment  within  relatively 
the  same  time  period. 

Second,  we  intend  to  take  several 
actions  (described  in  more  detail  below) 
to  expedite  and  impart  greater  certainty 
in  obtaining  necessary  major  NSR 
permits.  As  a  result  of  comments 
received  on  the  proposal,  and  the  lead 
time  provided  in  the  final  gasoline 
sulfur  program,  we  believe  that  the  vast 
majority  of  permits  can  be  issued  within 
the  necessary  time  frames,  provided  that 
refineries  submit  their  preconstruction 
applications  in  a  timely  manner  and 
regulatory  authorities  prioritize  the 
issuance  of  these  permits.  We  also 
intend  to  assist  States  and  refiners  on  a 
case-by-case  basis  in  their  efforts  to 
address  any  imique  permitting  problems 
that  might  arise  and,  thus,  remedy 
potential  problems  that  could  cause 
unanticipated  delays.  In  the  luilikely 
event  permitting  delays  occur,  EPA  will 
work  with  refiners  and  the  state/local 
permitting  agencies  on  a  case-by-case 
basis,  where  a  refinery  has  imique 
circumstances  that  necessitate  unique 
treatment. 

While  today's  strategy  will  help 
expedite  the  permitting  process, 
refineries  that  trigger  major  NSR  as  a 
result  of  producing  low  sulfur  gasoline 
will  still  have  to  install  the  stringent 
level  of  emissions  control  technology 
required  by  the  Act.  However,  we 
intend  to  issue  guidance  to  assist  states 
in  making  decisions  about  the  levels  of 
control  tecanology,  as  described  more 
below.  In  addition,  the  Agency  wishes 
to  clarify  that,  in  our  efforts  to  provide 
greater  certainty  and  to  facilitate  more 
expeditious  permitting,  we  are  in  no 
way  shortcutting  existing  opportunities 
for  public  peirticipation.  We  recognize 
the  importance  of  public  participation 
in  making  permitting  decisions  and 
intend  that  the  measures  adopted  to 
address  permitting  concerns  will  not 
diminish  the  opportunities  for  public 
participation. 


i.  Major  New  Source  Review 

The  major  NSR  program,  as  it  applies 
to  existing  major  stationary  sources  of 
air  pollution,  requires  that  a 
preconstruction  permit  be  issued  before 
a  source  makes  a  physical  change  or 
change  in  its  method  of  operation  of  any 
project  that  would  result  in  a  significant 
net  emissions  increase.  As  described  in 
the  proposal,  the  steps  taken  by  certain 
refineries  to  implement  gasoline  sulfur 
reductions  to  meet  today's  rule  could 
result  in  emissions  increases  in  one  or 
more  pollutants  which  may  trigger  the 
requirements  for  this  type  of 
preconstruction  permit.  A  niunber  of  the 
refineries  are  located  in  areas  designated 
as  nonattainment  for  at  least  one 
pollutant.  The  nonattainment  NSR 
requirements  pursuant  to  part  D  of  the 
Act  would  apply  to  any  such  refinery 
imdergoing  a  major  modification.  For 
those  refineries  located  in  attainment  or 
unclassifiable  areas,  permit 
requirements  for  the  prevention  of 
significant  deterioration  (PSD)  of  air 
quality  must  be  met  for  major 
modifications. 

The  EPA  recognizes  the  importance  of 
timely  major  NSR  (as  applicable)  permit 
actions  for  refineries  to  proceed  with 
necessary  changes  to  meet  the  new  low 
sulfur  gasoline  standard.  We  encourage 
refineries  to  begin  discussions  with 
permitting  authorities  and  to  submit 
permit  applications — as  early  as 
possible.  In  addition,  based  on 
comments  received,  we  believe  that 
there  are  a  few  key  areas  in  which 
assistance  would  be  useful  toward 
helping  States  issue  timely  permits  to 
the  applicable  refineries: 

•  Federal  guidance  on  emissions 
control  technology  requirements. 

Refineries  subject  to  major  NSR 
review  will  be  required  to  undergo  a 
source-specific  evaluation  to  apply 
either  BACT  or  LAER,  depending  upon 
the  applicable  program  requirements. 
For  example,  the  evaluation  for  BACT  is 
case-by-case  and  takes  into  account  the 
alternative  technologies  available  to 
control  pollution  from  a  particular 
emissions  unit  or  process,  and  considers 
the  energy,  environmental,  economic 
and  other  costs  associated  with  each 
technology.  We  intend  to  issue  guidance 
setting  out  a  level  of  emissions  that,  in 
our  view,  would  be  expected  to  satisfy 
the  requirements  for  BACT  for  certain 
emissions  units  associated  with  refinery 
desulfurization  projects.  While  States 
would  not  be  required  to  use  the  results 
to  establish  BACT  for  a  particular 
refinery  subject  to  review  and  EPA's 
guidance  on  a  control  technology  may 
not  be  appropriate  where  there  exists 
imusual  site-specific  circumstances. 


such  guidance  would  add  the  certainty 
of  EPA's  expectations. 

Since  negotiation  of  an  appropriate 
BACT  level  often  is  one  of  the  most  time 
consuming  aspects  of  permitting,  we 
believe  this  EPA  guidance  will 
significandy  expedite  the  process.  The 
federal  guidance  on  BACT.  by  including 
an  evaluation  of  the  most  stringent 
control  levels  currently  being  achieved 
or  required,  will  also  provide  federal 
guidance  on  LAER.  The  EPA  plans  to 
make  a  draft  of  this  guidance  available 
for  public  review  and  comment  in 
January  2000.  Final  guidance  would 
then  be  prepared,  after  relevant 
comments  are  considered,  in  time  for 
States,  refiners,  and  the  public  to 
consider  in  preparing  and  reviewing 
permit  applications  and  proposed 
permits. 

•  Availability  of  offsets. 
Refineries  located  in  nonattainment 

areas  must  offset  any  proposed 
significant  emissions  increases  with  an 
equal  or  greater  amount  of  emissions 
reductions  from  other  soiutes,  usually 
coming  from  within  the  same 
nonattainment  area.  We  beUeve  that 
vehicle  emissions  reductions  residting 
from  the  use  of  low  sulfur  gasoline  can 
be  used  as  offsets  for  the  refineries,  as 
long  as  the  statutory  and  regulatory 
criteria  for  creditable  offsets  are  satisfied 
and  States  decide  to  provide  for  this 
opportunity  in  their  SIP  attainment 
demonstration.  We  believe  generally 
that  this  option  should  be  available  to 
States  since  only  a  small  fraction  of  the 
total  vehicle  emissions  reductions  in 
any  county  would  be  needed  to  offset 
refinery  emissions  increases  resulting 
bom  implementation  of  gasoline 
desulfurization  projects.  Generally,  the 
reductions  must  also  occur  in  the  same 
nonattainment  area  as  the  location  of 
the  refinery  for  which  the  offsets  are 
required.  The  EPA  plans  to  issue  the 
appropriate  guidance  early  in  the  year 
2000  to  help  a  State  to  determine 
whether  and  to  what  extent  it  may  wish 
to  use  vehicle  emissions  reductions  as 
offsets  for  Tier  2  projects. 

•  EPA  refinery  permitting  teams. 
We  intend  to  assemble  special  EPA 

teams,  comprised  of  Headquarters  and 
Regional  Office  experts,  that  will  track 
the  overall  progress  in  permit  issuance 
and  will  be  available  to  assist  State  and 
local  permitting  authorities,  refineries, 
and  the  public  upon  request  to  resolve 
site-specific  permitting  issues.  These 
teams  will  be  comprised  of  persons  who 
are  knowledgeable  about  permitting 
programs  and  refinery  operations  and 
can  provide  expert  assistance  to 
troubleshoot  permitting  issues  that  may 
arise.  As  appropriate,  the  teams  will 
work  with  stakeholders  on  a  case-bv- 
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representatives  fi-om  selected  EPA 
offices.  States,  industry,  environmental 
groups,  and  environmental  justice 
organizations.  Second,  EPA  held 
informational  briefings  and  provided 
background  materials  to  the  Nati'onal 
Environmental  Justice  Advisory 
Council's  (NEJAC)  ^^  Air  and  Water 
Subcommittee  and  Enforcement 
Subcommittee  to  provide  an 
opportunity  for  them  to  provide 
feedback  and  recommendations  to  the 
Agency.  Finally,  in  October  1999,  we 
met  with  both  national  environmental 
groups  and  environmental  justice 
advocacy  representatives,  to  discuss 
their  views  on  the  permitting  aspects  of 
the  proposed  rule. 

The  EPA  is  committed  to  continue 
working  with  all  stakeholders  to  resolve 
specific  Environmental  Justice  issues  if 
and  when  they  arise.  To  fulfill  this 
commitment,  we  plan  to  imdertake 
additional  acdons  in  the  future, 
including  providing  education  and 
outreach  about  the  rule  and  its  impacts 
in  local  commimities,  developing 
permitting  guidance  through  a  public 
process  and  addressing  Title  VI 
petitions  if  they  arise. 

D.  What  Are  the  Economic  Impacts,  Cost 
Effectiveness  and  Monetized  Benefits  of 
the  Tier  2  Program? 

Consideration  of  the  economic 
impacts  of  new  standards  for  vehicles 
and  fuels  has  been  an  important  part  of 
our  decision  making  process  for  this 
final  rule.  The  following  sections 
describe  first  the  costs  associated  with 
meeting  the  new  vehicle  standards  and 
the  new  fuel  standards.  This  will  be 
followed  with  a  discussion  of  the  cost 
effectiveness  of  the  rule.  Lastly,  we  will 
discuss  the  results  of  a  benefit-cost 
assessment  that  we  have  prepared. 

Full  details  of  our  cost  analy§es. 
including  information  not  presented 
here,  can  be  found  in  the  RIA  associated 
with  this  rule.  Also,  our  response  to 
comments  on  the  cost,  cost 
effectiveness,  and  monetized  benefits 
analyses  are  contained  in  the  Response 
to  Comments  document  for  this  rule. 

1.  What  Are  the  Estimated  Costs  of  the 
Vehicle  Standards? 

To  perform  a  cost  analysis  for  the 
standards,  we  first  determined  a 
package  of  likely  technologies  that 
manufacturers  could  use  to  meet  the 


8®  The  NEJAC  was  chartered  in  1993  expressly  to 
give  the  EPA  Administrator  independent  advice, 
consultation,  and  recommendations  on 
environmental  justice  matters.  NEJAC  members 
come  from  state,  tribal,  and  local  governments; 
tribal  and  indigenous  citizen's  organizations; 
business  and  industry;  academia;  and 
environmental  advocacy  and  grassroots  community 
groups. 


standards  and  then  determined  the  costs 
of  those  technologies.  In  making  our 
estimates  we  have  relied  on  our  own 
technology  assessment  which  included 
publicly  available  information,  such  as 
that  developed  by  California,  as  well  as 
confidential  information  supplied  by 
individual  manufacturers,  and  the 
results  of  our  own  in-house  testing.         ^ 

In  general,  we  expect  that  the  Tier  2 
standards  will  be  met  through 
refinements  of  current  emissions  control 
components  and  systems  rather  than 
through  the  widespread  use  of  new 
technology.  Furthermore,  smaller 
lighter-weight  vehicles  and  trucks  will 
generally  require  less  extensive 
improvements  than  larger  vehicles  and 
trucks.  More  specifically,  we  anticipate 
a  combination  of  technology  upgrades 
such  as  the  following: 

•  Improvements  to  the  catalyst 
system  design,  structure,  and 
formulation  plus  in  some  cases  an 
increase  in  average  catalyst  size  and 
loading; 

•  Air  and  fuel  system  modifications 
including  changes  such  as  improved 
microprocessors,  improved  oxygen 
sensors,  leak  free  exhaust  systems,  air 
assisted  fuel  injection,  and  calibrationr 
changes  including  improved  precision 
fuel  control  and  individual  cylinder  fuel 
control; 

•  Engine  modifications,  possibly 
including  an  additional  spark  plug  per 
cylinder,  an  additional  swirl  control 
valve,  or  other  hardware  changes 
needed  to  achieve  cold  combustion 
stability; 

•  Increased  use  of  fully  electronic 
exhaust  gas  recirculation  (EGRJ;  and 

•  Increased  use  of  secondary  air 
injection  for  6  cylinder  and  larger 
engines. 

The  costs  for  MDPVs  have  been 
included  here  with  the  LDT4  cost 
estimates.  We  expect  that  the 
technologies  needed  to  meet  the  Tier  2 
standards  for  the  MDPVs  will  be  very 
similar  to  those  for  LDT4s.  However,  the 
MDPVs  cost  estimates  are  somewhat 
higher  than  for  LDT4s.  Vehicles  over 
8.500  pounds  GVWR  are  currently 
certified  to  heavy-duty  engine  emissions 
standards  using  the  heavy-duty  test 
procedures.  This,  at  least  in  part,  has  led 
to  differences  in  baseline  technologies 
compared  to  current  LX)T4s.  Vehicles 
above  8.500  pounds,  for  example,  are 
currently  equipped  with  technologies 
such  as  close  coupled  catalysts  and 
secondary  air  injection  to  a  lesser 
extent.  Therefore,  we  expect  higher 
incremental  costs  for  the  MDPVs 
compared  to  LDT4s.  There  is  further 
information  on  the  costs  for  MDPVs  in 
the  RIA. 
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Using  a  typical  mix  of  changes  for 
each  group,  we  projected  costs 
separately  for  LDVs,  the  different  LDT 
classes,  and  for  different  engine  sizes  (4, 
6,8,  10-cylinder)  within  each  class.  For 
each  group  we  developed  estimates  of 
both  variable  costs  (for  hardware  and 
assembly  time)  and  fixed  costs  {for  R&D, 
retooling,  and  certification). 

Cost  estimates  based  on  the  current 
projected  costs  for  our  estimated 
technology  packages  represent  an 
expected  incremental  cost  of  vehicles  in 
the  near-term.  For  the  longer  term,  we 
have  identified  factors  that  would  cause 
cost  impacts  to  decrease  over  time.  First, 
since  fixed  costs  are  assumed  to  be 
recovered  over  a  five-year  period,  these 
costs  disappear  from  the  analysis  after 
the  fifth  model  year  of  production. 
Second,  the  analysis  incorporates  the 
expectation  that  manufacturers  and 
suppliers  will  apply  ongoing  research 
and  manufacturing  innovation  to 
making  emission  controls  more  effective 
and  less  costly  over  time.  Research  in 
the  costs  of  manufactiuing  has 
consistently  shown  that  as 
manufacturers  gain  experience  in 
production  and  use,  they  are  able  to 
apply  innovations  to  simplify 
machining  and  assembly  operations,, use 
lower  cost  materials,  and  reduce  the 
number  or  complexity  of  component 
parts. ^^  These  reductions  in  production 
costs  are  typically  associated  with  every 
doubling  of  production  volume;  Our 
analysis  incorporates  the  effects  of  this 
"learning  curve"  by  projecting  that  the 
variable  costs  of  producing  the  Tier  2 
vehicles  decreases  by  20  percent  starting 
with  the  third  year  of  production.  We 


applied  the  learning  curve  reduction 
only  once  since,  with  existing 
technologies,  there  would  be  less 
opportunity  for  lowering  production 
costs  than  would  be  the  case  with  the 
adoption  of  new  technology. 

We  have  prepared  our  cost  estimates 
for  meeting  the  Tier  2  standards  using 
a  baseline  of  NLEV  technologies  for 
LDVs,  LDTls,  and  LDT2s,  and  Tier  1,  or 
current  technologies  for  LDT3s,  LDT4s 
and  MDPVs.  These  are  the  standards 
that  vehicles  would  be  meeting  in 
2003.98  We  have  not  specifically 
analyzed  smaller  incremental  changes  to 
technologies  that  might  occur  due  to  the 
interim  standards  between  the  baseline 
and  Tier  2.  In  most  cases,  we  believe 
these  changes  will  not  be  significant 
based  on  current  certification  levels  and 
manufacturers  will  maximize  carry- 
over. For  others,  manufacturers  can  use 
averaging  and  other  program  fiexibilities 
to  avoid  redesigning  vehicles  twice 
within  a  relatively  short  period  of  time. 
We  believe  this  is  likely  to  be  an 
attractive  approach  for  manufacturers 
due  to  the  savings  in  R&D  and  other 
resoiu-ces. 

For  the  total  annual  cost  estimates,  we 
projected  that  manufactiu-ers  will  start 
the  phase-in  of  Tier  2  vehicles  with 
LDVs  in  2004  and  progress  to  heavier 
vehicles  until  all  LDT2s  meet  Tier  2 
standards  in  2007.  For  LDTSs  and 
LDT4s,  we  projected  some  sales  of  Tier 
2  LDTSs  prior  to  2008  for  purposes  of 
averaging  in  the  interim  program  and 
that  the  phase-in  of  Tier  2  vehicles 
would  end  with  LDT4s  and  MDPVs  in 
2009. 

Finally,  we  have  incorporated  what 
we  believe  to  be  a  conservatively  high 


level  of  R&D  spending  at  $5,000,000  per 
vehicle  line  (with  annual  sales  of 
100,000  units  per  line).  We  have 
included  this  large  R&D  effort  because 
calibration  and  system  optimization  is 
likely  to  be  a  critical  part  of  the  effort 
to  meet  Tier  2  standards.  However,  we 
believe  that  the  R&D  costs  may  be 
generous  because  the  projection  ignores 
the  carryover  of  knowledge  from  the 
first  vehicle  lines  designed  to  meet  the 
standard  to  others  phased-in  later. 

The  evaporative  emissions  standards 
we  are  finalizing  today  for  LDVs.  LDTs 
and  MDPVs  are  feasible  with  relatively 
small  cost  impacts.  We  estimate  the  cost 
of  system  improvements  to  be  about  $4 
per  vehicle,  for  all  vehicle  classes.  This 
incremental  cost  reflects  the  cost  of 
moving  to  low  permeability  materials, 
improved  designs  or  low-loss 
connectors.  R&D  for  the  evaporative 
emissions  standard  is  included  in  the 
R&D  estimates  given  above  for  the 
tailpipe  standards.  We  have  included  no 
projections  of  learning  curve  reductions 
for  the  evaporative  standard. 

Table  FV.D.-l  provides  our  estimates 
of  the  per  vehicle  increase  in  purchase 
price  for  LDVs.  LDTs,  and  MDPVs.  The 
near-term  cost  estimates  in  Table  FV.D.- 
1  are  for  the  first  years  that  vehicles 
meeting  the  standards  are  sold,  prior  to 
cost  reductions  due  to  lower 
productions  costs  and  the  retirement  of 
fixed  costs.  The  long-term  projections 
take  these  cost  reductions  into  account. 
We  have  sales  weighted  the  cost 
differences  for  the  various  engine  sizes 
(4-,  6-,  8-,  10-cylinder)  within  each 
category. 


Table  IV.D.-I  .—Estimated  Purchase  Price  Increases  Due  to  Tier  2  Tailpipe  Standards 


LDV 


LDT1 


LDT2 


LDTS 


LDT4/ 
MDPVs  » 


Tailpipe  standards: 

Near-term  (year  1)  

Long-term  (year  6  and  beyond) 
Evaporative  Standard  

Notes: 

3  Weighted  average. 


$78 
49 

4 


$70 
45 

4 


$125 
97 

4 


$245 

199 

4 


$258 

208 

4 


We  did  not  receive  comments 
disagreeing  with  the  technology 
projections  or  technology  cost  estimates 
contained  in  the  proposal.  We  have, 
however,  revised  our  cost  estimates 
somewhat  based  on  new  information 
available  since  the  proposal.  We 
moderately  lowered  our  cost  estimates 
due  to  adjustments  we  have  made  in  our 


"'■  "Learning  Curves  in  Manufacturing,"  Linda 
Argote  and  Dennis  Epple,  Science,  Februarv  23, 
1990,  VoL  247,  pp.  920-924. 


technology  projections.  Based  on  the 
results  of  oiur  vehicle  testing  program 
described  above  in  section  IV. A.  1.,  we 
now  believe  that  a  few  of  the  hardware 
changes  we  had  anticipated  are  not 
likely  to  be  needed  to  meet  the 
standards.  Albeit  there  is  always 
fluctuation,  the  spot  prices  of  precious 
metals  have  increased  somewhat  since 


«8  Even  though  the  NLEV  program  ends  in  the 
Tier  2  timefranie.  we  have  not  included  the  NLEV 


the  proposal  and  we  have  adjusted  our 
analysis  to  reflect  those  changes. 

Ov^all,  the  cost  estimates  are'ivithin 
5  percent  of  those  in  the  proposal  for 
LDVs  and  LLDTs.  The  changes  noted 
above  moderately  lowered  the  costs  for 
HLDTs  compared  to  the  proposal.  The 
cost  increase  due  to  the  inclusion  of 
MDPVs  offsets  most  of  the  lowered  costs 


program  costs  or  tienefits  in  our  analysis,  since  EPA 
analyzed  and  adopted  NLEV  previously. 
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fcr 


cost  I 


for  the  LDT4 
cost  estimate 
tailpipe  standards 
percent  of  the 
contained  in 
technology  and 
available  in  the 

We  are  also 
requirements 
recovery  (ORV^) 
MDPVs.  We 
will  cost  about 
costs  of  additional 
improvements 
ORVR  system 
SlOcostforORVR 
fuel  cost  saving  s 
vehicles  due 
during  refuelin; ; 
cost  savings 
captured,  and 
rather  than 
We  estimate  th« 
the  vehicle  to 
are  not  reflectec 


Gregory.  The  resulting 
the  LDT4/MDPVS 
is  also  within  5 
estimates  for  LDT4s 
proposal.  The  detailed 
cost  analyses  are 
RIA. 
f^alizing  OBD  II 
onboard  vapor 
requirements  for 
estimated  that  OBD  II 
S80,  which  includes  the 

sensors  and  system 
We  have  estimated 

to  be  about  $10,  The 
does  not  include  any 
over  the  life  of  the 
recover  of  fuel  vapor 
.  ORVR  provides  a  fuel 
be<iause  the  vapors  are 
burned  in  the  engine, 
esca  ping  to  the  atmosphere, 
savings  over  the  life  of 
about  $6.  These  costs 
in  Table  IV.D.-l. 


th3 


and 


have 


c  3StS  I 


2.  Estimated  Cc  5ts  of  the  Gasoline 
Sulfur  Standarc  s 

As  we  explaii  led  at  the  beginning  of 
Section  FV.C,  ws  expect  that  most 
refiners  will  ha  re  to  install  capital 
equipment  to  m  eet  the  gasoline  sulfur 
standard.  Presuming  that  refiners  will 
want  to  minimi  le  the  cost  involved,  the 
majority  of  refii  lers  are  expected  to 
desulfurize  the  gasoline  blendstock 
produced  by  thi  (  fluidized  cataljrtic 
cracker  (FCC)  u  lit,  although  a  few  may 
choose  to  desul  larize  the  feed  to  the 
FCC  unit.  Recei  t  advances  have  led  to 
significant  impi  ovements  in  the 
hydrotreating  te  chnologies  used  for  FCC 
gasoline  desulfiirization.  Since  these 
improved  techr  ologies  represent  the 
lowest  cost  opti  ons  and  are  expected  to 
be  used  by  mos  refiners  needing  to 
install  desulfur  zation  equipment,  we 
have  based  our  :ost  estimates  primarily 
on  their  use.  He  wever,  in 
acknowledgmei  it  that  some  refiners, 
particularly  tho  se  which  make 
investment  dec  sions  in  the  near  term, 
are  likely  to  sel  ict  more  traditional 
approaches  usii  ig  proven  technologies, 
we  have  includ  sd  the  costs  for  currently 
proven  desulfui  ization  technologies  in 

well.  This  is  different 

s  we  did  in  support  of 
our  proposal,  wliere  we  assumed  that  all 
refiners  would  i  ake  advantage  of  the 

technologies  we  were 

time. 


our  analysis,  as 
from  the  analys 


most  improved 
aware  of  at  that 

For  our  analy  sis  of  the  costs  of 
controlling  gasc  line  sulfur,  we 
estimated  the  c(  ists  in  five  different 
regions  of  the  ci  mntry  (Petroleum 
Administration  Districts  for  Defense,  or 
PADDs)  for  redi  ictions  from  the  current 
PADD  average  j  asoline  sulfur  level 


down  to  a  30  ppm  average.  We  then 
combined  the  regional  costs  to  develop 
an  average  national  individual  refinery 
cost,  and  used  this  figure  to  calculate 
national  aggregate  capital  and  operating 
costs.  In  our  proposal  we  estimated  a 
single  cost  for  desulfurizing  gasoline, 
using  as  an  assumption  for  the  purpose 
of  analysis  that  all  refiners  would 
upgrade  their  refineries  by  2004  and 
that  all  would  choose  one  of  two 
improved  technologies  we  knew  of  at 
the  time.  We  then  reduced  this  cost  over 
time  to  reflect  expected  cost  reductions 
due  to  further  technology  advancements 
and  reduced  operating  costs  due  to 
improved  understanding  of  the 
technologies  and  refinery 
debottlenecking.  Based  on  improved 
information  about  the  availability  of 
technologies,  we  have  now  analyzed  the 
costs  of  controlling  sulfur  on  a  year-by- 
year  basis  beginning  with  2004,  to  be 
consistent  with  our  analysis  of  the  rate 
at  which  the  industry  would  invest  in 
desulfurization  technologies  over  the 
first  years  of  the  program  and  the 
changing  technology  selections  (and 
costs)  that  would  accompany  this  phase- 
in  (discussed  in  Section  IV.C.l  above). 
A  detailed  description  of  our 
calculations  can  be  foimd  in  the 
Regulatory  Impact  Analysis;  the  reader 
can  refer  to  the  draft  RIA  released  with 
the  proposed  rule  for  more  information 
on  our  prior  analysis. 

We  estimate  that,  on  average, 
refineries  which  install  equipment  to 
meet  the  30  ppm  average  standard  will 
invest  about  $44  million  for  capital 
equipment  and  spend  about  $16  million 
per  year  for  each  refinery  to  cover  the 
operating  costs  associated  with  these 
desulfurization  units.  Since  this  average 
represents  many  refineries  diverse  in 
size  and  gasoline  sulfur  level  as  well  as 
a  mix  of  desulfurization  technologies, 
some  refineries  will  pay  more  and 
others  less  than  the  average  costs.  When 
the  average  per-refinery  cost  is 
aggregated  for  all  the  gasoline  expected 
to  be  produced  in  this  country  in  2008 
(the  first  year  that  all  refiners  will  be 
required  to  meet  the  30  ppm  standard, 
unless  any  small  refiners  are  granted  a 
extension  of  hardship  relief),  the  total 
investment  for  desulfurization 
processing  units  (spread  between  2003 
and  2007)  is  estimated  to  be  about  $4.3 
billion,  and  operating  costs  for  these 
units  is  expected  to  be  about  $1.3  billion 
per  year. 

Using  our  estimated  capital  and 
operating  costs  for  domestic  refineries, 
we  calculated  the  average  per-gallon 
cost  of  reducing  gasoline  sulfur  down  to 
30  ppm  for  each  year  as  the  program  is 
implemented.  Using  a  capital  cost 
amortization  factor  (based  on  a  seven 


percent  rate' of  return  on  investment) 
and  including  no  taxes,  we  estimated 
the  average  national  cost  for 
desulfurizing  gasoline  to  be  about  1.7- 
1.9  cents  per  gallon  as  the  program  is 
phased  in.  This  cost  is  the  cost  to 
society  of  reducing  gasoline  sulfur  down 
to  30  ppm  that  we  used  for  estimating 
cost  effectiveness.  Table  IV.D.-2  below 
summarizes  our  estimates  of  per-gallon 
gasoline  cost  increases  for  select  years. 

Table  IV.D.-2.— Estimated  Per- 
Gallon  Cost  for  Desulfurizing 
Gasoline  in  Future  Years 


Year 

Cost  (cents/ 
gallon) 

2004  

1.9 

2005  

1.9 

2006    

1.7 

2007  

1.7 

2008-2018  

1.7 

2019+  

1.3 

Although  the  costs  showh  here  are 
slightly  higher  than  we  projected  in  the 
proposal,  overall,  we  believe  oiu-  revised 
costs  are  consistent  with  those  in  the 
proposal  and  that  oiu-  improved 
methodology  and  information  are  the 
source  of  the  differences.  As  stated 
earlier  in  this  section,  we  believe  this 
analysis  more  accurately  reflects  the 
actual  investment  decisions  of 
individual  refiners  over  the  years  in 
which  the  industry  is  phasing  down 
sulfur  levels.  Furthermore,  we  have  also 
made  a  number  of  other  adjustments  to 
our  analysis  of  capital  and  operating 
costs  for  each  individual  technology 
based  on  new  information  received  from 
the  technology  vendors  and  information 
we  obtained  during  the  comment 
period.  For  example,  we  now  include 
eight  different  technologies  in  our 
analysis,  including  some  more 
traditional  approaches,  whereas  in  the 
proposal  we  only  considered  two  new 
technologies.  Hence,  the  range  of  costs 
is  broader.  In  addition,  as  explained  in 
the  RIA,  we  now  believe  we 
underestimated  the  capital  costs  of 
desulfurization  slightly  in  the  proposal 
based  on  our  calculation  of  the  costs  of 
providing  hydrogen  to  the  processes. 
We  believe  our  analysis  now  reflects  the 
most  up-to-date  information  about  the 
costs  of  installing  and  operating  the 
various  desulfurization  technologies 
included  in  our  analysis.  These 
adjustments  are  explained  in  detail  in 
the  Regulatory  Impact  Analysis. 

We  still  believe  that  over  time, 
particularly  in  2006-8  when  the  last 
refineries  will  be  making  investments, 
the  costs  of  gasoline  desulfurization 
equipment  will  be  significantly  lower 
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than  it  is  today.  Some  of  the 
technologies  expected  to  be  selected  in 
this  time  frame  (specifically,  the  new 
adsorption  technologies  which  we 
didn't  know  about  when  we  proposed 
these  requirements)  are  projected  to  cost 
about  half  of  what  the  older 
technologies  cost.  Furthermore,  with 
time  refiners  will  have  to  replace 
existing  desulfurization  equipment  (as 


equipment  ages),  and  by  then  they  will 
have  a  niunber  of  low  cost  alternatives 
to  choose  from.  Thus,  as  Table  rV.D.-2 
shows,  the  long  term  estimated  costs  for 
gasoline  desulfurization  are  lower  than 
those  we  projected  in  our  proposal. ^^ 

3.  What  Are  the  Aggregate  Costs  of  the 
Tier  2/Gasoline  Sulfur  Final  Rule? 

Using  current  data  for  the  size  and 
characteristics  of  the  vehicle  fleet  and 


making  projections  for  the  future,  the 
per-vehicle  and  per-gallon  fuel  costs 
described  above  can  be  used  to  estimate 
the  total  cost  to  the  nation  for  the 
emission  standards  in  any  year.  Figure 
rV.D.-l  portrays  the  results  of  these 
projections. '°° 

BILUNG  CODE  6S60-50-P 


Figure  IV.D.  -1 


Total  Annualized  Costs  of  Tier  2  Vehicles  and  Low  Sulfur  Gasoline 
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As  can  be  seen  from  the  figure,  the 
annual  cost  starts  out  at  about  $1.9 
billion  per  year  and  increases  over  the 
phase-in  period  to  about  $4.1  billion  in 
2008.  Total  annualized  costs  are 
projected  to  remain  at  about  $4  billion 
through  2018.  After  2018,  annualized 
fuel  costs  are  projected  to  decrease 
somewhat  due  to  the  use  of  new 
technologies  which  would  enable 
refiners  to  produce  low  sulfur  fuel  at  a 
lower  cost.  The  gradual  rise  in  costs 
long  term  is  due  to  the  effects  of 
projected  growth  in  vehicle  sales  and 
fuel  consumption.  The  RIA  provides 
further  detail  regarding  these  cost 
projections. 


4.  How  Does  the  Cost-effectiveness  of 
This  Program  Compare  to  Other 
Programs? 

This  section  summarizes  the  cost- 
effectiveness  analysis  conducted  by  EPA 
and  its  results.  The  purpose  of  this 
analysis  is  to  show  that  the  reductions 
from  the  vehicle  and  fuel  controls  being 
finalized  today  are  cost-effective  in 
comparison  to  alternative  means  of 
attaining  or  maintaining  the  NAAQS. 
This  analysis  involves  a  comparison  of 
our  program  not  only  to  past  measures, 
but  also  to  other  potential  futm-e 
measiu-es  that  might  be  employed  to 
attain  and  maintain  the  NAAQS.  Both 
EPA  and  states  have  already  adopted 
niunerous  control  measures,  and 
remaining  measures  tend  to  be  more 
expensive  than  those  previously 


employed.  As  we  employ  the  most  cost- 
effective  available  measures  first,  more 
expensive  ones  tend  to  become 
necessary  over  time. 

The  emission  reductions  used  to 
calculate  the  cost-effectiveness  levels 
reported  here  are  based  on  those 
reductions  used  for  our  air  quality 
analysis  modeling  and  benefits  analysis. 
This  was  done  to  maintain  consistency 
in  the  analyses.  As  noted  in  Section 
III.B.  above,  we  have  updated  oin 
inventory  model  since  the  air  quality  - 
modeling  inventories  were  calculated, 
hi  Chapter  III  of  our  RIA,  Table  III.  A.- 
3  compares  the  updated  Tier  2  model 
with  the  air  quality  analysis  modeling 
and  shows  that  the  emission  reductions 
expected  from  Tier  2/gasoline  sulfur 
will  be  substantially  greater  than  the 
amoimts  originally  calculated.  If  the 


"^  For  a  sensitivity  analysis  of  our  cost  estimates 
using  alternative  assumptions,  please  see  Chapter  V 
of  the  RIA. 


'Tigure  IV.D.-l  is  based  on  the  amortized  costs 
from  Tables  IV.D.-l  and  IV.D.-2.  Actual  capital 
investments,  particularly  important  for  fuels,  would 


occur  prior  to  and  during  the  initial  years  of  the 
program,  as  described  above  in  section  IV.D.2. 
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updated  numbi's  were  incorporated 
ef  ectiveness  we  would 
ts  to  be  improved  over 
this  section, 
number  of  comments 
effettiveness  analysis  in 
NPRM.  Our  responses  to 
can  be  found  in  the 
Comments  document. 


into  our  cost- 
expect  the  resu 
those  shown  in 
We  received 
on  our  cost- 
response  to  our 
these  comment:  i 
Response  To 


a.  Cost-Effectiv(iness  of  This  Program 
calc  jlated 


We  have 
effectiveness  o 
gasoline  sulfur 
evaporative 
on  two  differen 
considers  the 
costs  incurred 
generated  over 
2  vehicle.  This 
focuses  on  the 
program  from 
Tier  2  vehicles 
meet  the  new  r^ 
method  used  in 
the  per-vehicle 
capture  all  of 
reductions  fron 
sulfur  program 
for  the  use  of 
Tier  2  vehicles 
calculated  an  a 
effectiveness  u 
of  costs  and 
in-use  vehicles 
frame. 

As  described 
of  the  cost  of 
complying  with 
decline  over 
costs  are  reduc 
investments  are 
effect  of  decl 
vehicle  cost-i 
have  developec 
term  cost 


the  cost- 
flthe  exhaust  emission/ 
standards  and  the 
emission  standards,  based 
approaches.  The  first 
nfet  present  value  of  all 
and  emission  reductions 
he  life  of  an  average  Tier 
jer-vehicle  approach 
( ost-effectiveness  of  the 
point  of  view  of  the 
vhich  will  be  used  to 
« quirements,  and  is  the 
our  proposal.  However, 
approach  does  not 
costs  or  emission 
the  Tier  2/gasoline 
since  it  does  not  account 
sulfur  gasoline  in  pre- 
Therefore,  we  have  also 
gregate  cost- 

i  ing  the  net  present  value 
em  ission  reductions  for  all 
Dver  a  30-year  time 


tlie 


tlie 


low 


th  s 


earlier  in  the  discussion 
program,  the  cost  of 


the  new  standards  will 
tii^e  as  manufacturing 

and  amortized  capital 
recovered.  To  show  the 
cost  in  the  per- 
eff^ctiveness  analysis,  we 
both  near  term  and  long 
effectiveness  values.  More 


(d 


mittg 


specifically,  these  correspond  to   . 
vehicles  sold  in  years  one  emd  six  of  the 
vehicle  and  fuel  programs.  Vehicle  cost 
is  constant  from  year  six  onward.  Fuel 
costs  per  gallon  continue  to  decline 
slowly  in  the  years  past  year  six; 
however,  the  overall  impact  of  this 
decline  is  small  and  we  have  decided  to 
use  year  six  results  for  our  long  term 
cost-effectiveness.  Chapter  VI  of  the  RIA 
contains  a  full  description  of  this 
analysis,  and  you  should  look  in  that 
document  for  more  details  of  the  results 
summarized  here. 

The  aggregate  approach  to  calculating 
the  cost-effectiveness  of  our  program 
involves  the  net  present  value  of  all 
nationwide  emission  reductions  and 
costs  for  a  30-year  period  beginning 
with  the  start  of  the  program  in  2004. 
This  timeframe  captures  both  the  early 
period  of  the  program  when  very  few 
Tier  2  vehicles  will  be  in  the  fleet,  and 
the  later  period  when  essentially  all 
vehicles  in  the  fleet  will  meet  Tier  2 
standards.  We  have  calculated  the 
aggregate  cost-effectiveness  using  the 
net  present  value  of  the  nationwide 
emission  reductions  and  costs  for  each 
calendar  year.  These  emission 
reductions  and  costs  are  summarized  in 
Sections  III.B,  III.C,  and  IV.D.3,  and  are 
given  for  every  calendar  year  in  the  RIA. 
For  more  information  on  how  the 
aggregate  cost-effectiveness  was 
calculated  please  refer  to  the  RIA. 

Our  per-vehicle  and  eiggregate  cost- 
effectiveness  values  are  given  in  Tables 
IV.D.-3  and  IV.D.-4.  Table  IV.D.-3 
summarizes  the  per-vehicle,  net  present 
value  lifetime  costs,  NMHC+NOx 
emission  reductions,  and  resulting  cost- 
effectiveness  results  for  our  Tier  2/ 
gasoline  sulfur  program  using  sales 
weighted  averages  of  the  costs  (both 
near  term  and  long  term)  and  emission 


reductions  of  the  various  vehicle  classes 
affected.  Table  IV.D.-4  provides  the    . 
same  information  from  the  program 
aggregate  perspective.  It  includes  the  net 
present  value  of  the  30-year  stream  of 
vehicle  and  fuel  costs,  NMHC+NOx 
emission  reductions,  and  the  resulting 
aggregate  cost-effectiveness.  For 
simplicity,  we  have  used  the  midpoint 
of  our  estimated  range  of  20  to  65 
percent  for  the  irreversibility  effect.  The 
full  range  of  irreversibility  would  only 
cause  the  cost-effectiveness  values  to 
differ  from  those  in  Table  IV.D-3,  for 
example,  by  $60/ton  to  $100/ton.  Note 
that,  even  though  we  are  setting  new 
standards  for  PM,  those  standards  are 
already  being  met,  so  there  is  no  cost 
associated  with  the  new  PM  standard 
and  therefore  no  separate  cost- 
effectiveness  analysis  for  PM. 

Tables  IV.D.-3  and  IV.D.-4  also 
display  cost-effectiveness  values  based 
on  two  approaches  to  account  for  the 
reductions  in  SO2  and  tailpipe  emitted 
sulfate  particulate  matter  (PM) 
associated  with  the  reduction  in 
gasoline  sulfur.  While  these  reductions 
are  not  central  to  the  program  and  are 
therefore  not  displayed  with  their  own 
cost-effectiveness,  they  do  represent  real 
emission  reductions  due  to  our  program. 
The  first  set  of  cost-effectiveness 
numbers  in  the  tables  simply  ignores 
these  reductions  and  bases  the  cost- 
effectiveness  on  only  the  NMHC+NOx 
reductions  from  Tier  2/gasoline  sulfur. 
The  second  set  accounts  for  these 
ancillary  reductions  by  crediting  some 
of  the  cost  of  the  program  to  SO2  and 
PM  reduction.  The  amount  of  cost 
allocated  to  SO2  and  PM  is  based  on  the 
cost-effectiveness  of  SO2  and  PM 
emission  reductions  that  could  be 
obtained  from  alternative,  potential 
future  EPA  programs. 


Table  IV.D-3.— Per-Vehicle  Cost-Effectiveness  of  the  Standards 


Cost  basis 


Discounted 
lifetime  ve- 
hicle &  fuel 
costs 


Discounted 
lifetime 
NMHC  + 
NOx  reduc- 
tion (tons) 


Discounted 

lifetime 
cost-effec- 
tiveness per 
ton 


Discounted 

lifetime 
cost-effec- 
tiveness per 

ton  with 
SO:  and  di- 
rect PM 
credit  ■• 


Near  term  cost 

Long  term  cost  ((ioduct 


(pfoduction  year  1) 
ion  year  6) 


$243 
205 


0.110 
0.110 


$2,211 
1,863 


$1,717 
1,368 


Notes: 

a  $51  credited  tt  SO:  ($4,800/ton),  $4  to  direct  PM  ($10,000/ton). 
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Table  IV.D-^.— Aggregate  Cost-Effectiveness  of  the  Standards 

Discounted  aggregate  vehicle  & 
fuel  costs 

Discounted  aggregate  NMHC  + 

NOx  reduction  (tons) 

(millions) 

Discounted  aggregate  cost-effec- 
tiveness per  ton 

Discounted  aggregate  cost-effec- 
tiveriess  per  ton  with  30^  and  di- 
rect PM  credit" 

$48.1  billion 

23.5 

$2,047 

$1,311 

Notes: 


«$13.8  billion  credited  to  SO2  ($4.806/ton),  $3.5  billion  to  direct  PM  ($10,0(X)/ton). 


b.  How  Does  the  Cost-Effectiveness  of 
This  Program  Compare  With  Other 
Means  of  Obtaining  Mobile  Source  NOx 
+  NMHC  Reductions? 

In  comparison  with  other  mobile 
source  control  programs,  we  believe  that 
our  program  represents  the  most  cost- 
effective  new  mobile  source  control 
strategy  currently  available  that  is 
capable  of  generating  substantial  NOx  + 
NMHC  reductions.  This  can  be  seen  by 
comparing  the  cost-effectiveness  of 
today's  program  with  a  number  of 
mobile  source  standards  that  EPA  has 
adopted  in  recent  years.  Table  IV.D.-5 
summarizes  the  cost-effectiveness  of 
several  recent  EPA  actions. 

Table  IV.  D.-5.— Cost-Effective- 
ness OF  Previously  Implemented 
Mobile  Source  Programs 


Program 

$/ton" 
NOx+NMHC 

2004  Highway  HD  Diesel 

stds 

Nonroad  Diesel  engine  stds 
Tier  1  vehicle  controls  

204-399 

410-650 

1 ,980-2,690 

NLEV  

Marine  SI  engines  

On-board  diagnostics  

1,859 

1,128-1.778 

2,228 

Notes: "  Costs  adjusted  to  1 997  dollars. 

We  can  see  from  the  table  that  the 
cost-effectiveness  of  the  Tier  2/gasoline 
sulfur  standards  falls  within  the  range  of 
these  other  programs.  Engine-based 
standards  {the  2004  highway  heavy-duty 
diesel  standards,  the  nonroad  diesel 
engine  standards  and  the  marine  spark- 
ignited  engine  standards)  have  generally 
been  less  costly  than  Tier  2/gasoline 
sulfur.  Vehicle  standards,  most  similar 
to  today's  program,  have  values 
comparable  to  or  higher  than  Tier  2/ 
gasoline  sulfur. 

The  values  in  Table  IV.D.-5  might 
imply  that  further  reductions  in  NOx 
and  VOC  from  heavy-duty  engines 
could  be  more  cost-effective  than  the 
reductions  that  will  be  produced  from 
our  Tier  2/gasoline  sulfur  program. 
However,  we  do  not  believe  that  to  be 
the  case.  While  we  are  indeed 
developing  a  proposal  for  further 
control  from  heavy-duty  engines,  we 
expect  that  substantial  further  emission 
reductions  will  require  advanced  after- 


treatment  devices.  These  devices  will  be 
more  costly  than  methods  used  to  meet 
our  past  standards,  and  will  have 
difficulty  functioning  properly  without 
changes  to  diesel  fuel.  We  therefore 
expect  that  the  cost  effectiveness  of 
future  heavy-duty  standards  is  not  likely 
to  be  significantly  less  than  the  cost 
effectiveness  of  today's  rule. 

On  the  light-duty  vehicle  side,  the  last 
two  sets  of  standards  were  Tier  1  and 
NLEV.  which  had  cost-effectiveness 
comparable  to  or  higher  than  Tier  2/ 
gasoline  sulfur.  Compared  to  engines, 
these  levels  reflect  the  advanced  (and 
more  expensive)  state  of  vehicle  control 
technology,  where  standards  have  been 
in  effect  for  a  much  longer  period  than 
for  engines".  Considering  the  increased 
stringency  of  the  Tier  2  standards,  it  is 
noteworthy  that  the  cost-effectiveness  of 
Tier  2/gasoline  sulfur  is  in  the  same 
range  as  these  actions.  Based  on  these 
results.  Tier  2/gasoline  sulfur  is  a  logical 
and  consistent  next  step  in  vehicle 
control. 

In  conclusion,  we  believe  that  the  Tier 
2 /Gasoline  Sulfur  program  is  a  cost- 
effective  program  for  mobile  source  NOx 
+  NMHC  control.  We  are  unable  to 
identify  another  mobile  source  control 
program  that  would  be  more  cost- 
effective  than  Tier  2/gasoline  sulfur 
while  also  producing  equivalent 
reductions  in  NOx  and  NMHC 
emissions  in  the  same  timeframe  as  our 
program. 

c.  How  Does  the  Cost-Effectiveness  of 
This  Program  Compare  With  Other 
Known  Non-Mobile  Source 
Technologies  for  Reducing  NOx  + 
NMHC? 

In  evaluating  the  cost-effectiveness  of 
the  Tier  2/Gasoline  Sulfur  program,  we 
also  considered  whether  our  program  is 
cost-effective  in  comparison  with 
alternative  means  of  attaining  or 
maintaining  the  NAAQS  other  than 
mobile  soiu^ce  programs.  As  described 
below,  we  have  concluded  that  Tier  2/ 
Gasoline  Sulfur  is  cost-effective 
considering  the  anticipated  cost  of  other 
technologies  that  will  be  needed  to  help 
attain  and  maintain  the  NAAQS. 

In  the  context  of  the  Agency's 
rulemaking  to  revise  the  ozone  and  PM 


NAAQS,  '"1  the  Agency  compiled  a  list 
of  additional  known  technologies  that 
could  be  considered  in  devising  new 
emission  reductions  strategies. '"^ 
Through  this  broad  review,  over  50 
technologies  were  identified  that  could 
reduce  NOx  or  VOC.  The  cost- 
effectiveness  of  these  technologies 
averaged  approximately  $5,000/ton  for 
VOC  and  $13,000/ton  for  NOx.  These 
values  clearly  indicate  that  not  only  are 
future  emission  control  strategies  likely 
to  be  more  expensive  (less  cost- 
effective)  than  past  strategies,  but  the 
cost-effectiveness  of  our  Tier  2/Gasoline 
Sulfur  program  falls  at  the  lower  end  of 
the  range  for  potential  future  strategies. 

In  addition,  our  Tier  2/Gasoline 
Sulfur  program  will  deliver  critical 
further  reductions  that  are  not  readily 
obtainable  by  any  other  means  known  to 
the  Agency.  If  all  of  the  technologies 
modeled  in  the  NAAQS  analysis  costing 
less  than  $10,000/ton  were 
implemented  nationwide,  they  would 
produce  NOx  emission  reductions  of 
about  2.9  million  tons  per  year.  The  Tier 
2/Gasoline  Sulfur  program  by  itself  will 
generate  about  2.8  million  tons  per  year 
once  fully  implemented.  Given  the 
continuing  need  for  further  emission 
reductions,  we  believe  that  Tier  2/ 
Gasoline  Sulfur  control  is  clearly  a  cost- 
effective  approach  for  attaining  and 
maintaining  the  NAAQS. 

We  recognize  that  the  cost- 
effectiveness  calculated  for  Tier  2/ 
Gasoline  Sulfur  is  not  strictly 
comparable  to  a  figure  for  measures 
targeted  at  nonattainment  areas,  since 
Tier  2/Gasoline  Sulfur  is  a  nationwide 
program.  However,  there  are  several 
additional  considerations  that  have  led 
us  to  conclude  that  Tier  2/Gasoline 
Sulfur  is  cost-effective  considering 


""  This  rulemaking  was  remanded  by  the  D.C. 
Circuit  Court  on  May  14.  1999.  However,  the 
analyses  completed  in  support  of  that  rulemaking 
are  still  relevant,  since  they  were  design^  to 
investigate  the  cost-effectiveness  of  a  wide  variety 
of  potential  future  emission  control  strategies. 

'"2  "Regulatory  Impact  Analyses  for  the 
Particulate  Matter  and  Ozone  National  .\mbient  Air 
Quality  Standards  and  Proposed  Regional  Haze 
Rule."  Appendix  B.  "Summary  of  control  measures 
in  the  PM.  regional  haze,  and  ozone  partial 
attainment  analyses."  Innovative  Strategies  and 
Economics  Group.  Office  of  Air  Quality  Planning 
and  Standards,  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park.  NC,  )uly  17.  1997. 
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perspective  of  other  mobile  source 
control  programs  or  from  the 
perspective  of  other  stationary  source 
technologies  that  might  be  considered. 

5.  Does  the  Value  of  the  Benefits 
Outweigh  the  Cost  of  the  Standards? 

While  relative  cost-effectiveness  is  the 
principal  economic  policy  criterion 
established  for  these  standards  in  the 
Clean  Air  Act  (see  CAA  §  202(i)),  further 
insight  regarding  the  merits  of  the 
standards  can  be  provided  by  benefit- 
cost  analysis.  The  purpose  of  this 
section  is  to  summarize  the  methods  we 
used  and  results  we  obtained  in 
conducting  an  analysis  of  the  economic 
benefits  of  the  Tier  2  program,  and  to 
compare  these  economic  benefits  with 
the  estimated  costs  of  the  rule.  In 
svunmary,  the  results  of  our  analysis 
using  the  EPAs  preferred  approach  to 
valuing  premature  mortality  indicate 
that  the  economic  benefits  of  the  Tier  2/ 
gasoline  sulfur  standards  will  likely 
exceed  the  costs  of  meeting  the 
standards  by  about  $20  biUion  (1997$). 

a.  What  Is  the  Purpose  of  This  Benefit- 
Cost  Comparison? 

Benefit-cost  analysis  (BCA)  is  a  useful 
tool  for  evaluating  the  economic  merits 
of  proposed  changes  in  environmental 
programs  and  policies.  In  its  traditional 
application,  BCA  estimates  the 
economic  "efficiency"  of  proposed 
changes  in  public  policy  by  organizing 
the  various  expected  consequences  and 
representing  those  changes  in  terms  of 
dollars.  Expressing  the  effects  of  these 
policy  changes  in  dollar  terms  provides 
a  common  basis  for  measuring  and 
comparing  these  various  effects. 
Because  improvement  in  economic 
efficiency  is  typically  defined  to  mean 
maximization  of  total  wealth  spread 
among  all  members  of  society, 
traditional  BCA  must  be  supplemented 
with  other  analyses  in  order  to  gain  a 
full  appreciation  of  the  potential  merits 
of  new  policies  and  programs.  These 
other  analyses  may  include  such  things 
as  examinations  of  legal  and 
institutional  constraints  and  effects: 
engineering  analyses  of  technology 
feasibility,  performance  and  cost;  or 
assessment  of  the  air  quality  need. 

In  addition  to  the  narrow,  economic 
efficiency  focus  of  most  BCAs,  the 
technique  is  also  limited  in  its  ability  to 
project  future  economic  consequences 
of  alternative  policies  in  a  definitive 
way.  Critical  limitations  on  the 
availability,  validity,  or  reliability  of 
data;  limitations  in  the  scope  and 
capabilities  of  environmental  and 
economic  effect  models;  and 
controversies  and  uncertainties 
surrounding  key  underlying  scientific 


and  economic  Uteratiu-e  all  contribute  to 
an  inability  to  estimate  the  economic 
effects  of  environmental  policy  changes 
in  exact  and  unambiguous  terms.  Under 
these  circumstances,  we  consider  it 
most  appropriate  to  view  BCA  as  a  tool 
to  inform,  but  not  dictate,  regulatory 
decisions  such  as  the  ones  reflected  in 
today's  rule. 

Despite  the  limitations  inherent  in 
BCA  of  environmental  programs,  we 
consider  it  useful  to  estimate  the 
potential  benefits  of  today's  action  both 
in  terms  of  physical  changes  in  human 
health  and  welfare  and  environmental 
change,  and  in  terms  of  the  estimated 
economic  value  of  those  physical 
changes. 

b.  What  Was  Oiu'  Overall  Approach  to 
the  Benefit-Cost  Analysis? 

The  basic  question  we  sought  to 
answer  in  the  BCA  was:  "What  are  the 
net  yearly  economic  benefits  to  society 
of  the  reduction  in  mobile  source 
emissions  likely  to  be  achieved  by  the 
final  Tier  2  program?"  In  designing  an 
analysis  to  answer  this  question,  we 
selected  a  future  year  for  analysis  (2030) 
that  is  representative  of  full- 
implementation  of  the  program  (i.e., 
when  the  U.S.  car  and  light  truck 
population  is  virtually  only  Tier  2 
vehicles).  We  also  adopted  an  analytical 
structure  and  sequence  similar  to  that 
used  in  the  "section  812  studies"  1°"  to 
estimate  the  total  benefits  and  costs  of 
the  entire  Clean  Air  Act.  Moreover,  we 
used  many  of  the  same  models,  and 
assumptions  actually  used  in  the  section 
812  studies,  and  other  Regulatory 
Impact  Analyses  (RIA's)  prepared  by  the 
Office  of  Air  and  Radiation.  By  adopting 
the  major  design  elements,  models,  and 
assumptions  developed  for  the  section 
812  studies  and  other  RIA's,  we  have 
largely  relied  on  methods  which  have 
akeady  received  extensive  review  by  the 
independent  Science  Advisory  Board, 
by  the  public,  and  by  other  federal 
agencies. 

c.  What  Are  the  Significant  Limitations 
of  the  Benefit-Cost  Analysis? 

Every  BCA  examining  the  potential 
effects  of  a  change  in  environmental 
protection  requirements  is  limited  to 
some  extent  by  data  gaps,  limitations  in 
model  capabilities  (such  as  geographic 
coverage),  and  uncertainties  in  the 
luiderlying  scientific  and  economic 


""The  "section  812  studies"  refers  to  (1)  US 
EPA,  Report  to  Congress:  The  Benefits  and  Costs  of 
the  Clean  Air  Act,  1970  to  1990.  October  1997  (also 
known  as  the  "sectionfll2  Retrospective);  and  (2) 
the  first  in  the  ongoing  series  of  prospective  studies 
estimating  the  total  costs  and  benefits  of  the  Clean 
Air  Act  (see  EPA  report  number:  EPA-410-R-99- 
001.  November  1999). 
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studies  used  to  configure  the  benefit  and 
cost  models.  Deficiencies  in  the 
scientific  literature  often  result  in  the 
inability  to  estimatie  changes  in  health 
and  environmental  effects,  such  as 
potential  increases  in  premature 
mortality  associated  with  increased 
exposure  to  carbon  monoxide. 
Deficiencies  in  the  economics  literature 
often  result  in  the  inability  to  assign 
economic  values  even  to  diose  health 
and  environmental  outcomes  which  can 
be  quantified,  such  as  changes  in 
visibility  in  residential  areas.  While 
these  general  uncertainties  in  the 
underlying  scientific  and  economics 
literatures  are  discussed  in  detail  in  the 
RIA  and  its  supporting  documents  and 
references,  the  key  uncertainties  which 
have  a  bearing  on  the  results  of  the  BCA 
of  today's  action  are: 

•  The  exclusion  of  potentially 
significant  benefit  categories  (e.g., 
health  and  ecological  benefits  of 
incidentally  controlled  hazardous  air 
pollutants), 

•  Errors  in  measurement  and 
projection  for  variables  such  as 
population  growth, 

•  Variability  in  the  estimated 
relationships  of  health  and  welfare 
effects  to  changes  in  pollutant 
concentrations. 

In  addition  to  these  uncertainties  and 
shortcomings  which  pervade  all 
analyses  of  criteria  air  pollutant  control 
programs,  a  number  of  limitations  apply 
specifically  to  the  BCA  of  today's  action. 
Though  we  used  the  best  data  and 
models  ciurently  available,  we  were 
required  to  adopt  a  number  of 
simplifying  assumptions  and  to  use  data 
sets  which,  while  reasonably  close,  did 
not  match  precisely  the  conditions  and 
effects  expected  to  result  from 
implementation  of  the  standards.  For 
example,  to  estimate  the  effects  of  the 
program  at  full  implementation  we 
projected  vehicle  miles  traveled  and 
populations  in  the  year  2030.  These 
assumptions  may  play  a  significant  role 
in  determining  the  magnitude  of  the 
benefits  estimate.  In  addition,  although 
the  emissions  data  sets  used  for  this 
analysis  have  been  updated  from  those 
used  in  the  proposal,  they  may  not 
anticipate  the  emissions  reductions 
realized  by  other  future  actions  and  by 
expected  near- future  control  programs. 
For  example,  it  is  possible  that  the  Tier 
2/gasoline  sulfur  standards  will  not  be 
the  governing  vehicle  emissions 
standards  in  2030.  In  the  years  before 
2030.  the  benefits  from  the  Tier  2 
program  will  be  less  than  those 
estimated  here  (significantly  less  in  the 
early  years),  because  the  Tier  2  fleet  will 
not  be  fully  phased  in. 


Finally,  the  implementation  penod 
for  phasing-in  the  rule  requirements  is 
a  critical  period  that  deserves  careful 
evaluation.  The  benefit-cost  analysis  for 
2030  is  not  significantly  affected  by 
alternative  phase-in  decisions,  the 
primary  impact  of  which  will  occur  in 
the  2005-2015  time  frame.  As  a  result, 
the  analysis  of  phase-in  alternatives 
must  rely  on  other  types  of  analysis 
[e.g.,  cost-effectiveness  analysis). 

"The  key  limitations  and  uncertainties 
unique  to  the  BCA  of  the  final  rule, 
therefore,  include: 

•  Uncertainties  in  the  estimation  of 
future  year  emissions  inventories  and 
air  quality. 

•  Uncertainties  associated  with  the 
extrapolation  of  air  quality  monitoring 
data  to  some  uiunonitored  areas 
required  to  better  capture  the  effects  of 
the  standards  on  affected  populations, 
and 

•  Uncertainties  associated  with  the 
effect  of  potential  future  actions  to  limit 
emissions. 

Despite  these  uncertainties,  which  are 
discussed  in  more  detail  or  referenced 
in  the  RIA,  we  believe  the  BCA  provide 
a  reasonable  indication  of  the  expected 
economic  benefits  of  the  Tier  2  program 
in  2030  under  one  set  of  assumptions. 
This  is  because  the  analysis  focuses  on 
estimating  the  economic  eff^ects  of  the 
changes  in  air  quality  conditions 
expected  to  result  from  today's  action, 
rather  than  focusing  on  developing  a 
precise  prediction  of  the  absoyufe  levels 
of  air  quality  likely  to  prevail  in  2030. 
An  analysis  focusing  on  the  changes  in 
air  quality  can  give  useful  insights  into 
the  likely  economic  effects  of  emission 
reductions  of  the  magnitude  expected  to 
result  from  today's  rule. 

d.  How  Has  the  Benefit-Cost  Analysis 
Changed  From  Proposal? 

We  significantly  improved  the 
analysis  that  was  presented  at  proposal. 
For  the  final  rule,  EPA  updated  the 
emissions  inventory  from  1990  to  1996 
using  updated  models,  refined  the 
projections  of  the  effects  of  the  rule 
when  it  is  fully  implemented,  and 
updated  our  air  quality  modeling  to 
reflect  new  programs  issued  since  1990. 
In  addition,  we  also  updated  our 
assumptions  for  estimating  physical 
effects  and  monetary  benefits  based  on 
recommendations  from  the  EPA's 
Science  Advisory  Board  (SAB)  during 
the  summer  of  1999.  Details  on  these 
recommendations  can  be  found  in  the 
advisory  statements  published  by  the 
SAB.i°5  All  of  the  changes  made  since 


the  analysis  at  proposal  serve  to  update 
and  improve  the  analysis. 

e.  How  Did  We  Perform  the  Benefit-Cost 
Analysis? 

The  analytical  sequence  begins  with  a 
projection  of  the  mix  of  technologies 
likely  to  be  deployed  to  comply  with  the 
new  standards,  and  the  costs  incurred 
and  emissions  reductions  achieved  by 
these  changes  in  technology.  The  Tier  2 
program  has  various  cost  and  emission 
related  components,  as  described  earlier 
in  this  section.  These  components 
would  begin  at  various  times  and  in 
some  cases  would  phase  in  over  time. 
This  means  that  during  the  early  years 
of  the  program  there  would  not  be  a 
consistent  match  between  cost  and 
benefits.  This  is  especially  true  for  the 
vehicle  control  portions  of  the  program, 
where  the  full  vehicle  cost  would  be 
incurred  at  the  time  of  vehicle  purchase, 
while  the  fuel  cost  along  with  the 
emission  reductions  and  benefits  would 
occur  throughout  the  lifetime  of  the 
vehicle. 

To  develop  a  benefit-cost  number  that 
is  representative  of  a  fleet  of  Tier  2 
vehicles,  we  need  to  have  a  stable  set  of 
cost  and  emission  reductions  to  use. 
This  means  using  a  future  year  where 
the  fleet  is  fully  turned  over  and  there 
is  a  consistent  armual  cost  and  annual 
emission  reduction.  For  the  Tier  2 
program,  this  stability  would  not  occur 
until  well  into  the  futxire.  For  this 
analysis,  we  selected  the  year  2030.  The 
resulting  analysis  represents  a  snapshot 
of  benefits  and  costs  in  a  future  year  in 
which  the  light-duty  fleet  consists 
almost  entirely  of  Tier  2  vehicles.  As 
such,  it  depicts  the  maximum  emission 
reductions  (and  resultant  benefits)  and 
among  the  lowest  costs  that  would  be 
achieved  in  any  one  year  by  the  program 
on  a  "per  mile"  basis.  (Note,  however, 
that  net  benefits  would  continue  to  grow- 
over  time  beyond  those  resulting  from 
this  analysis,  because  of  growth  in 
population  and  vehicle  miles  traveled.) 
Thus,  based  on  the  long-term  costs  for 
a  fully  tiuned  over  fleet,  the  resulting 
benefit-cost  ratio  will  be  close  to  its 
maximum  point  (for  those  benefits 
which  we  have  been  able  to  value). 

To  present  a  BCA,  we  designed  the 
cost  estimate  to  reflect  conditions  in  the 
same  year  as  the  benefit  valuation.  Costs 
are,  therefore,  developed  for  the  year 
2030  fleet.  For  this  purpose  we  used  the 
long  term  cost  once  the  capital  costs 
have  been  recovered  and  the 
manufacturing  learning  curve 


'"^.Full  documentation  of  the  SAB 
recommendations  can  be  found  at  their  website 
{nivw.epa.gov/sab)  under  the  following  references: 


EPA-SAB-COUNCIL-ADV-98-003.  1998;  EPA- 
SAB-COUNaL-ADV-9&-05.  1999:  EPA-SAB- 
COUNCIL-ADV-99-012,  1999:,EPA-SAB- 
CMUNCIL-ADV-OO-OO:,  1999:  and  EPA-SAB- 
COUNClL-ADV-00-002,  1999, 
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reductions  ha  re  been  realized,  since  this 
will  be  the  ca<  e  in  2030. 

We  also  mai  le  adjustments  in  the 
costs  to  accou  nt  for  the  fact  that  there 
is  a  time  diffei  Bnce  between  when  some 
of  the  costs  ar  5  expended  and  when  the 
benefits  are  realized.  The  vehicle  costs 
are  expended  when  the  vehicle  is  sold,, 
while  the  fuel  related  costs  and  the 
benefits  are  di  stributed  over  the  life  of 
the  vehicle.  V\  e  resolved  this  difference 
by  using  costs  distributed  over  time 
such  that  ther  j  is  a  constant  cost  per  ton 
of  emissions  r  sduction  and  such  that  the 
net  present  va  lue  of  these  distributed 
costs  correspo  nds  to  the  net  present 
value  of  the  a(  tual  costs. 

The  resultii  g  adjusted  costs  are 
somewhat  grei  iter  than  the  expected 
actual  annual  cost  of  the  program, 
reflecting  the  ime  value  adjustment. 
Thus,  the  costs  presented  in  this  section 
do  not  repress  nt  expected  actual  annual 
costs  for  2030  Rather,  they  represent  an 
approximatiol  i  of  the  steady-state  cost 
per  ton  that  WDuld  likely  prevail  in  that 
time  period.  1  he  benefit  cost  ratio  for 
the  earlier  yea  rs  of  the  program  would 
be  expected  t(  i  be  lower  than  that  based 
on  these  costs ,  since  the  per-vehicle 
costs  are  large  r  in  the  early  years  of  the 
program  whil  >  the  benefits  are  smaller. 

In  order  to  <  stimate  the  changes  in  air 
quality  condil  ions  which  would  result 
from  these  emissions  reductions,  we 
developed  two  separate,  year  2030 
emissions  inv  sntories  to  be  used  as 
inputs  to  the  <  ir  quality  models.  The 
first,  baseline  inventory,  reflects  the  best 
available  appi  oximation  of  the  county- 
by -county  em  ssions  for  NOx,  VOC,  and 
SO2  expected  to  prevail  in  the  year  2030 
in  the  absence  of  the  standards.  To 
generate  the  s  scond,  control  case 
inventory,  we  first  estimated  the  change 
in  vehicle  em  ssions,  by  pollutant  and 
by  county,  ex  )ected  to  be  achieved  by 
the  2030  cont  ol  scenario  described 
above.  We  \ht  n  took  the  baseline 
emissions  inv  entory  and  subtracted  the 
estimated  red  action  for  each  county- 
pollutant  con  bination  to  generate  the 
second,  contr  )1  case  emissions 
inventory.  Ta  ien  together,  the  two 
resulting  emii  sions  inventories  reflect 
two  altemativ  e  states  of  the  world  and 
the  difference  s  between  them  represent 
our  best  estin  ate  of  the  reductions  in 
emissions  wh  ich  would  result  from  our 
control  scena  io. 

With  these  :wo  emissions  inventories 
in  hand,  the  r  ext  step  was  to  "map"  the 
county-by-coi  inty  and  pollutant-by- 
pollutant  emi  ision  estimates  to  the 
input  grid  eel  s  of  two  air  quality 
models  and  oie  deposition  model.  The 
first  model,  c  lUed  the  Urban  Airshed 
Model  (UAM  ,  is  designed  to  estimate 
the  troposphe  ric  ozone  concentrations 


resulting  from  a  specific  inventory  of 
emissions  of  ozone  precursor  pollutants, 
particularly  NOx  and  NMHC.  The 
second  model,  called  the  Climatological 
Regional  Dispersion  Model  Source- 
Receptor  Matrix  model  (S-R  Matrix),  is 
designed  to  estimate  the  changes  in 
ambient  particulate  matter  and  visibility 
which  would  result  from  a  specific  set 
of  changes  in  emissions  of  primary 
particulate  matter  and  secondary 
particulate  matter  precursors,  such  as 
SO2,  NOx.  and  NMHC.  Also,  nitrogen 
loadings  to  watersheds  were  estimated 
using  factors  derived  from  previous 
modeling  from  the  Regional  Acid 
Deposition  Model  (RADM).  By  running 
bodi  the  baseline  and  control  case 
emissions  inventories  through  these 
models,  we  were  able  to  estimate  the 
expected  2030  air  quality  conditions 
and  the  changes  in  air  quality 
conditions  which  would  result  from  the 
emissions  reductions  expected  to  be 
achieved  by  the  Tier  2  program. 

After  developing  these  two  sets  of 
year  2030  air  quality  profiles,  we  used 
the  same  healUi  and  enviromnental 
effect  models  used  in  the  section  812 
studies  to  calculate  the  differences  in 
hiunan  health  and  environmental 
outcomes  projected  to  occur  with  and 
without  the  proposed  standards. 
Specifically,  we  used  the  Criteria  Air 
Pollutant  Modeling  System  (CAPMS)  to 
estimate  changes  in  human  health 
outcomes,  and  the  Agricultiual 
Simulation  Model  (AGSIM)  to  estimate 
changes  in  yields  of  a  selected  few 
agricultiu-al  crops.  In  addition,  the 
impacts  of  reduced  visibility 
impairment  and  estimates  of  the  effect 
of  changes  in  nitrogen  deposition  to  a 
selection  of  sensitive  estuaries  were 
estimated  using  slightly  modified 
versions  of  the  metiods  used  in  the 
section  812  studies.  Several  air  quality- 
related  health  and  environmental 
benefits,  however,  could  not  be 
calculated  for  the  BCA  of  today's 
proposed  standards.  Changes  in  human 
health  and  environmental  effects  due  to 
changes  in  ambient  concentrations  of 
carbon  monoxide  (CO),  gaseous  sulfur 
dioxide  (SO2),  gaseous  nitrogen  dioxide 
(NO2),  and  hazardous  air  pollutants 
could  not  be  included.  In  addition, 
some  health  and  environmental  benefits 
from  changes  in  ozone  and  PM  could 
not  be  included  in  our  analysis  [i.e., 
commercial  forestry  benefits). 

To  characterize  the  total  economic 
value  of  the  reductions  in  adverse 
effects  achieved  across  the  lower  48 
states,'""  we  used  the  same  set  of 


economic  valuation  coefficients  and 
models  used  in  the  section  812  studies, 
as  approved  by  the  SAB.  The  net 
monetary  benefits  of  the  Tier  2  program 
were  then  calculated  by  subtracting  the 
estimated  costs  of  compliance  from  the 
estimated  monetary  benefits  of  the 
reductions  in  adverse  health  and 
enviromnental  effects. 

The  last  step  of  the  analysis  is  to 
characterize  the  imcertainty 
siuTounding  our  estimate  of  benefits. 
Again,  we  follow  the  recommendations 
of  the  SAB  for  the  presentation  of 
imcertainty.  They  recommend  that  a 
primary  estimate  should  be  presented 
along  with  a  description  of  the 
imcertainty  associated  with  each 
endpoint.  At  proposal,  our 
characterization  of  uncertainty  was 
based  on  an  estimated  range  of  benefits 
which  might  occur  if  important  but 
uncertain  underlying  factors  were 
allowed  to  vary.  This  approach, 
however,  is  criticized  by  the  SAB 
because  while  the  low-  or  high-end 
estimates  provided  for  individual 
endpointswas  "plausible,"  the 
probability  of  all  of  the  assiunptions  in 
these  estimates  occiirring 
simultaneously  was  likely  to  be  small. 

Therefore,  for  the  final  Tier  2/gasoline 
sulfur  rule,  the  benefit  analysis  adopts 
an  approach  similar  to  the  section  812 
study.  Our  analysis  first  presents  our 
estimate  for  a  primary  set  of  benefit 
endpoints  followed  by  a  presentation  of 
"alternative  calculations"  of  key  health 
and  welfare  endpoints  to  characterize 
the  uncertainty  in  this  primary  set. 
However,  the  adoption  of  a  value  for  the 
projected  reduction  in  the  risk  of 
premature  mortality  is  the  subject  of 
continuing  discussion  within  the 
economic  and  public  policy  analysis 
community  within  and  outside  the 
Administration.  In  response  to  the 
sensitivity  on  this  issue,  we  provide 
•^  estimates  reflecting  two  alternative 
approaches  for  mortality  benefits:  the 
EPAs  preferred  approach  using  the 
value  of  a  statistical  life,  and  an 
alternative  approach  using  the  value  of 
a  statistical  life  years.  These  are 
discussed  further  in  section  f.  of  this 
..presentation.  The  presentation  of  the 
alternative  calculations  for  certain 
endpoints  seeks  to  demonstrate  how 
much  the  overall  benefit  estimate  might 
vary  based  on  the  value  EPA  has  given 
to  a  parameter  (which  has  some 
imcertainty  associated  with  it) 
underlying  the  estimates  for  human 
health  and  environmental  effect 
incidence  and  the  economic  valuation 


'""Though  California  is  included  based  on  the 
expectation  that  reductions  in  surrounding  states 
will  achieve  some  benefits  in  California,  this 


analysis  does  not  assume  additional  reductions  in 
California  emissions  beyond  those  sdready  achieved 
by  prevailing  standards. 
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of  those  effects.  These  alternative 
calculations  represent  conditions  that 
are  possible  to  occur,  however,  EPA  has 
selected  the  best  supported  values  based 
on  cvurent  scientific  literature  for  use  in 
the  primary  estimate.  The  alternate 
calculations  include: 

•  Presentation  of  an  estimated 
confidence  interval  around  the  Primary 
estimate  of  benefits  to  characterize  The 
standard  error  in  the  C-R  and  valuation 
studies  used  in  developing  benefit 
estimates  for  each  endpoint; 

•  Valuing  PM-related  prematiue 
mortality  based  on  a  different  C-R  study; 

•  Value  of  avoided  premature 
mortality  incidences  based  on  statistical 
life  years; 

•  Consideration  of  reversals  in 
chronic  bronchitis  treated  as  lowest 
severity  cases; 

•  Value  of  visibility  changes  in  all 
Class  I  areas; 

•  Value  of  visibility  changes  in 
Eastern  U.S.  residential  areas; 

•  Value  of  visibility  changes  in 
Western  U.S.  residential  areas; 

•  Value  of  reduced  household  soiling 
damage;  and 

•  Avoided  costs  of  reducing  nitrogen 
loadings  in  east  coast  estuaries. 

For  instance,  the  study  by  Dockery,  et 
al.  estimates  of  the  relationship  between 
PM  exposure  and  prematiue  mortality  is 
a  plausible  alternative  to  the  Pope,  et  al. 
study  used  for  the  Primary  estimate  of 
benefits.  The  SAB  has  noted  that  "the 
study  had  better  monitoring  with  less 
measiuement  error  than  did  most  other 
studies"  {EPA-SAB-COUNCIL-ADV- 
99-012,  1999).  The  Dockery  study  had 
a  more  limited  geographic  scope  (and  a 
smaller  study  population)  than  the 
Pope,  et  al.'study  and  the  Pope  study 
appears  more  likely  to  mitigate  a  key 
soiuce  of  potential  confounding.  The 
Dockery  study  also  covered  a  broader 
age  category  (25  and  older  compared  to 
30  and  older  in  the  Pope  study)  and 
followed  the  cohort  for  a  longer  period 
(15  years  compared  to  8  years  in  the 
Pope  study).  For  these  reasons,  the 
Dockery  study  is  considered  to  be  a 
plausible  alternative  estimate  of  the 
avoided  prematme  mortality  incidences 
associated  with  the  final  Tier  2 /gasoline 
sulfur  rule.  The  alternative  estimate  for 
mortality  can  be  substituted  for  the 
valuation  component  in  our  primary 
estimate  of  mortality  benefits  to  observe 
how  the  net  benefits  of  the  program  may 
be  influenced  by  this  assumption. 
Unfortunately,  it  is  not  possible  to 
combine  all  of  the  assumptions  used  in 
the  alternate  calculations  to  arrive  at 
different  total  benefit  estimates  because, 
it  is  highly  unlikely  that  the  selected 
combination  of  alternative  values  would 
all  occur  simultaneously.  Therefore,  it  is 


better  to  consider  each  alternative 
calculation  individually  to  assess  the 
uncertainty  in  the  estimate. 

In  addition  to  the  estimate  for  the 
primary  set  of  endpoints  and  alternative 
calculations  of  benefits,  our  RIA  also 
presents  an  appendix  with 
supplemental  benefit  estimates  and 
sensitivity  analyses  of  other  key 
-  parameters  in  the  benefit  analysis  that 
have  greater  uncertainty  siurounding 
them  due  to  limitations  in  the  scientific 
literature.  Supplemental  estimates  are 
presented  for  premature  mortality 
associated  with  short-term  exposures  to 
PM  and  ozone,  asthma  attacks, 
occurrences  of  moderate  or  worse 
asthma  symptoms,  and  an  estimate  of 
the  avoided  incidences  of  premature 
mortality  in  infants. 

Even  with  our  efforts  to  fully  disclose 
the  uncertainty  in  our  estimate,  this 
imcertainty  presentation  method  does 
not  provide  a  definitive  or  complete 
picture  of  the  true  range  of  monetized 
benefits  estimates.  This  approach,  as 
implemented  in  this  BCA,  does  not 
reflect  important  uncertainties  in  earlier 
steps  of  the  analysis,  including 
estimation  of  compliance  technologies 
and  strategies,  emissions  reductions  and 
costs  associated  with  those  technologies 
and  strategies,  and  air  quality  and 
deposition  changes  achieved  by  those 
emissions  reductions.  Nor  does  this 
approach  provide  a  full  accounting  of 
all  potential  benefits  associated  with  the 
Tier  2 /gasoline  sulfur  standards,  due  to 
data  or  methodological  limitations. 
Therefore,  the  uncertainty  range  is  only 
representative  of  those  benefits  that  we 
were  able  to  quantify  and  monetize. 

f.  What  Were  the  Results  of  the  Benefit- 
Cost  Analysis? 

The  BCA  for  the  Tier  2  program 
reflects  a  single  year  "snapshot"  of  the 
yearly  benefits  and  costs  expected  to  be 
realized  once  the  standards  have  been 
fully  implemented  and  non-compliant 
vehicles  have  all  been  retired.  Near-term 
costs  will  be  higher  than  long-run  costs 
as  vehicle  manufacturers  and  oil 
companies  invest  in  new  capital 
equipment  and  develop  and  implement 
new  technologies.  In  addition,  near-term 
benefits  will  be  lower  than  long-run 
benefits  because  it  will  take  a  number  of 
years  for  Tier  2-compliant  vehicles  to 
fully  displace  older,  more  polluting 
vehicles.  However,  as  described  earlier, 
we  have  adjusted  the  cost  estimates 
upward  to  compensate  for  some  of  this 
discrepancy  in  the  timing  of  benefits 
and  costs  and  to  ensiu^  that  the  long- 
term  benefits  and  costs  are  calculated  on 
a  consistent  basis.  The  resulting 
adjusted  long-term  cost  value  is  given  in 
Table  IV.D.-5a.  Because  of  the 


adjustment  process,  the  cost  estimates 
should  not  be  interpreted  as  reflecting 
the  actual  costs  expected  to  be  incurred 
in  the  year  2030.  Actual  program  costs 
can  be  found  in  Section  rV.D.3. 

Table  IV.D.-sa.— Adjusted  Cost  of 
*  THE  Tier  2/Gasoline  Sulfur  Rule 
FOR  Comparison  to  Benefits 


Cost  t>asls 

Adjusted 

cost 

(billions  of 

dollars) 

Long  term'  

53 

Notes: 

"Note  that  this  estimate  of  cx)st  is  only  for 
purposes  of  companng  with  our  2030  benefits 
estimate.  See  Figure  IV.D.-1  for  our  portrayal 
of  total  annualized  cost  of  the  rule. 

With  respect  to  the  benefits,  several 
different  measuj^s  of  benefits  can  be 
useful  to  compare  and  contrast  to  the 
estimated  compliance  costs.  These 
benefit  measures  include  (a)  the  tons  of 
emissions  reductions  achieved,  (b)  the 
reductions  in  incidences  of  adverse 
health  and  environmental  effects,  and 
(c)  the  estimated  economic  value  of 
those  reduced  adverse  effects. 
Calculating  the  cost  per  ton  of  pollutant 
reduced  is  particularly  useful  for 
comparing  the  cost-effectiveness  of  the 
new  standards  or  programs  against 
existing  programs  or  alternative  new 
programs  achieving  reductions  in  the 
same  pollutant  or  combination  of 
pollutants.  The  cost-effectiveness 
analysis  presented  earlier  in  this 
preamble  provides  such  calculations  on 
a  per-vehicle  basis.  Considering  the 
absolute  numbers  of  avoided  adverse 
health  and  environmental  effects  can 
also  provide  valuable  insights  into  the 
nature  of  the  health  and  environmental 
problem  being  addressed  by  the  rule  as 
well  as  the  magnitude  of  the  total  public 
health  and  environmental  gains 
potentially  achieved  by  the  rule. 
Finally,  when  considered  along  with 
other  important  economic  dimensions 
— including  environmental  justice, 
small  business  financial  effects,  and 
other  outcomes  related  to  the 
distribution  of  benefits  and  costs  among 
particular  groups —  the  direct 
comparison  of  quantified  economic 
benefits  and  economic  costs  can  provide 
useful  insights  into  the  potential 
magnitude  of  the  estimated  net 
economic  effect  of  the  rule,  keeping  in 
mind  the  limited  set  of  effects  we  are 
able  to  monetize. 

Table  rV.D.-6  presents  the  EPAs 
preferred  approach  to  estimate  the 
benefits  of  both  the  estimated 
reductions  in  adverse  effect  incidences 
and  the  estimated  economic  value  of 


6784 


ederal  Register /Vol.  65.  No.  28  /  Thursday.  February  10,  2000 /Rules  and  Regulations 


those  incideni  :e  reductions.  Specifically, 
the  table  lists  Jie  avoided  incidences  of 
individual  hei  ilth  and  environmental 
effects,  the  pollutant  associated  with 
each  of  these  endpoints.  and  the 
estimated  economic  value  of  those 
avoided  incidfences.  For  several  effects, 
particularly  environmental  effects, 
direct  calcula  ion  of  economic  value  in 
response  to  ai '  quality  conditions  is 
performed,  eliminating  the  intermediate 
step  of  calculating  incidences.  As  the 
table  indicates,  we  estimate  that  the  Tier 
2  program  wiD  produce  2300  fewer 
cases  of  chroi^c  bronchitis,  and  we  also 
see  significant  improvements  in  minor 
restricted  activity  days  (with  an 
estimated  6,235,500  fewer  cases).  Chir 
estimate  also  incorporates  significant 
reductions  in  impacts  on  children's 
health,  showing  reductions  of  7,900 
cases  of  acute ibronchitis.  87,200  fewer 
cases  of  lowen  respiratory  symptoms, 
and  86,600  fewer  cases  of  upper 
respiratory  symptoms  in  asthmatic 
children. 

Total  monejized  benefits,  however, 
are  driven  primarily  by  the  estimated 
4300  fewer  premature  fatalities.  The 
adoption  of  a  i'alue  for  the  projected 
reduction  in  t  le  risk  of  premature 
mortahty  is  tl:  e  subject  of  continuing 
discussion  wi  iiin  the  economic  and 
public  policy  analysis  community 
within  and  outside  the  Administration. 
In  response  to  the  sensitivity  on  this 
issue,  we  provide  estimates  reflecting 
two  altemativ  b  approaches.  The  first 
approach — su  jported  by  some  in  the 
above  commu  lity  and  preferred  by 
EPA — uses  a  '  'alue  of  a  Statistical  Life 
(VSL)  approa(  h  developed  for  the  Clean 
Air  Act  Section  812  benefit-cost  studies. 
This  VSL  esti:  nate  of  $5.9  million 
(1997$)  was  d  8rived  from  a  set  of  26 
studies  identi  led  by  EPA  using  criteria 
established  in  Viscusi  (1992),  as  those 
most  appropr  ate  for  environmental 
policy  analys  s  applications. 

An  altemat  ve,  age-adjusted  approach 
is  preferred  b  '  some  others  in  the  above 
community  bi  )th  within  and  outside  the 
Administraticn.  This  approach  was  also 
developed  foi  the  Section  812  studies 
and  addresses  concerns  with  applying 
the  VSL  estin  ate — reflecting  a  valuation 
derived  mosti  y  from  labor  market 
studies  invoh  ing  healthy  working-age 
manual  labor(  irs — to  PM-related 
mortality  risk;  that  are  primarily 
associated  wi  h  older  populations  and 
those  with  imjpaired  health  status.  This 
alternative  approach  leads  to  an 
estimate  of  th  ;  value  of  a  statistical  life 
year  (VSLY),  vhich  is  derived  directly 
from  the  VSL  estimate.  It  differs  only  in 
incorporating  an  explicit  assumption 
about  the  nui  iber  of  life  years  saved  and 
an  implicit  as  sumption  that  the 


valuation  of  each  life  year  is  not  affected 
by  age. '07  The  mean  VSLY  is  $360,000 
(1997$);  combining  this  number  with  a 
mean  life  expectancy  of  14  years  yields 
an  age-adjusted  VSL  of  $3.6  million 
(1997$). 

Both  approaches  are  imperfect,  and 
raise  difficult  methodological  issues 
which  are  discussed  in  depth  in  the 
recentiy  published  Section  812 
Prospective  Study,  the  draft  EPA 
Economic  Guidelines,  and  the  peer- 
review  commentaries  prepared  in 
support  of  each  of  these  documents.  For 
example,  both  methodologies  embed 
assumptions  (explicit  or  implicit)  about 
which  there  is  little  or  no  definitive 
scientific  guidance.  In  particidar.  both 
methods  adopt  the  assumption  that  the 
risk  versus  dollars  trade-offs  revealed  by 
available  labor  market  studies  are 
applicable  to  the  risk  versus  dollar 
trade-offs  in  an  air  pollution  context. 

EPA  currently  prefers  the  VSL 
approach  because,  essentially,  the 
method  reflects  the  direct,  application 
of  what  EPA  considers  to  be  the  most 
reliable  estimates  for  valuation  of 
premature  mortality  available  in  the 
current  economic  literature.  While  there 
are  several  differences  between  the  labor 
market  studies  EPA  uses  to  derive  a  VSL 
estimate  and  the  particulate  matter  air 
pollution  context  addressed  here,  those 
differences  in  the  affected  populations 
and  the  natxue  of  the  risks  imply  both 
upward  and  downward  adjustments. 
For  example,  adjusting  for  age 
differences  may  imply  the  need  to 
adjust  the  $5.9  million  VSL  downward 
as  would  adjusting  for  health 
differences,  but  the  involimtary  natiu-e 
of  air  pollution-related  risks  and  the 
lower  level  of  risk-aversion  of  the 
manual  laborers  in  the  labor  market 
studies  may  imply  the  need  for  upward 
adjustments.  In  the  absence  of  a 
comprehensive  and  balanced  set  of 
adjustment  factors.  EPA  believes  it  is 
reasonable  to  continue  to  use  the  $5.9 
million  value  while  acknowledging  the 
significant  limitations  and  uncertainties 
in  the  available  literatiue.  Furthermore, 
EPA  prefers  not  to  draw  distinctions  in 
the  monetary  value  assigned  to  the  lives 
saved  even  if  they  differ  in  age,  health 
status,  socioeconomic  status,  gender  or 
other  characteristic  of  the  adult 
population. 


""  Specifically,  the  VSLY  estimate  is  calculated 
by  amortizing  the  S5.9  million  mean  VSL  estimate 
over  the  35  years  of  life  expectancy  associated  with 
subjects  in  the  labor  market  studies.  The  resulting 
estimate,  using  a  5  percent  discount  rate,  is 
5360,000  per  life-year  saved  in  1997  dollars.  This 
annual  average  value  of  a  life-year  is  then 
multiplied  times  the  number  of  years  of  remaining 
life  expectancy  for  the  affected  population  (in  the 
case  of  PM-related  premature  mortality,  the  average 
number  of  S  life-years  saved  is  14. 


Those  who  favor  the  alternative,  age- 
adjusted  approach  (i^e.  the  VSLY 
approach)  emphasize  that  the  value  of  a 
statistical  life  is  not  a  single  number 
relevant  for  all  situations.  Indeed,  the 
VSL  estimate  of  $5.9  million  (1997 
dollars)  is  itself  the  central  tendency  of 
a  niunber  of  estimates  of  the  VSL  for 
some  rather  narrowly  defined 
populations.  When  there  are  significant 
differences  between  the  population 
affected  by  a  particular  health  risk  and 
the  populations  used  in  the  labor  market 
studies — as  is  the  case  here — they  prefer 
to  adjust  the  VSL  estimate  to  reflect 
those  differences.  While  acknowledging 
that  the  VSLY  approach  provides  an 
admittedly  crude  adjustment  (for  age 
though  not  for  other  possible  differences 
between  the  populations),  they  point 
out  that  it  has  the  advantage  of  yielding 
an  estimate  that  is  not  presumptively 
biased.  Proponents  of  adjusting  for  age 
differences  using  the  VSLY  approach 
fully  concur  that  enormous  uncertainty 
remains  on  both  sides  of  this  estimate — 
upwards  as  well  as  downwards — and 
that  the  populations  differ  in  ways  other 
than  age  (and  therefore  life  expectancy). 
But  rather  than  waiting  for  all  relevant 
questions  to  be  answered,  they  prefer  a 
process  of  refining  estimates  by 
incorporating  new  information  and 
evidence  as  it  becomes  available. 

In  addition  to  the  presentation  of 
mortality  valuation,  this  table  also 
indicates  with  a  "B"  those  additional 
health  and  environmental  benefits 
which  could  not  be  expressed  in 
quantitative  incidence  and/or  economic 
value  terms.  A  full  listing  of  the  benefit 
categories  that  could  not  be  quantified 
or  monetized  in  our  estimate  are 
provided  in  Table  rV.D.-8.  For  instance, 
visibility  is  expected  to  improve  in  all 
areas  of  the  country,  with  the  largest 
improvements  occurring  in  heavily 
populated  residential  areas  (e.g.,  21%  of 
the  metropolitan  areas  show  an 
improvement  of  0.5  deci views  or  more). 
However,  due  to  limitations  on  sources 
to  value  these  effects,  we  include  a  "B" 
in  the  primary  estimate  table  for  this 
category.  Likewise,  the  Tier  2/gasoline 
sulfur  rule  will  also  provide  progress  for 
some  estuaries  to  meet  their  goals  for 
reducing  nitrogen  deposition  (e.g.. 
nitrogen  loadings  for  the  Albemarle/ 
Pamlico  Sound  are  reduced  by  27%  of 
their  reductions  goal),  however,  this 
endpoint  is  also  displayed  with  a  "B"  in 
the  table.  A  full  appreciation  of  the 
overall  economic  consequences  of  the 
Tier  2/gasoline  sulfur  standards  requires 
consideration  of  all  benefits  and  costs 
expected  to  result  from  the  new 
standards,  not  just  those  benefits  and 
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costs  which  could  be  expressed  here  in 
dollar  terms. 

In  summary,  the  VSL  approach — the 
approach  EPA  prefers — yields  a 


monetized  benefit  estimate  of  $25.2 
billion  in  2030.  The  alternative,  age- 
adjusted  VSLY  approach  (presented  in 


Table  rV.D.7)  yields  monetary  benefits 
of  approximately  $13.8  billion  in  2030. 


Table  IV.D.-6.— EPA  Preferred  Estimate  of  the  Annual  Quantified  and  Monetized  Benefits  Associated  With 
Improved  Air  Quality  Resulting  From  the  Tier  2/Gasoline  Sulfur  Rule  in  2030 


Endpoint 


Premature  mortality/  ^  (adults,  30  and  over)  

Chronic  asthma  (adult  males,  27  and  over)  

Chronic  bronchitis  

Hospital  Admissions  from  Respiratory  Causes  

Hospital  Admissions  from  Cardiovascular  Causes 

Emergency  Room  Visits  for  Asthma , 

Acute  bronchitis  (children,  8-12) 

Lower  respiratory  symptoms  (LRS)  (children,  7-14) 

Upper  respiratory  symptoms  (URS)  (asthmatic  children,  9-11) 

Shortness  of  breath  (African  American  asthmatics,  7-12) 

Work  loss  days  (WLD)  (adults,  18-65) 

Minor  restricted  activity  days  (MRAD)/Acute  respiratory  symptoms 

Other  health  effects^ 

Decreased  worker  productivity 

Recreational  visibility  (86  Class  I  Areas)  

Residential  visibility 

Household  soiling  damage 

Materials  damage ^ 

Nitrogen  Deposition  to  Estuaries 

Agricultural  crop  damage  (6  crops)  

Commercial  forest  damage 

Other  welfare  effects^  

Monetized  Total  fs  


Pollutant 


Avoided 

incidence^ 

(cases/year) 


PMf 

Ozone  

PM 

Ozone  and  PM 

Ozone  and  PM 

Ozone  and  PM 

PM 

PM 

PM 

PM 

PM 

Ozone  and  PM 

Ozone.  PM,  CO, 
Ozone  

HAPS  

PM 

PM 

PM 

PM 

Nitrogen  

Ozone  

Ozone  

Ozone.  PM,  CO, 

HAPS  

4,300  

400  

2.300  

2,200  

800  

1,200  

7,900  

87.100  

86,500  

17,400 

682,900   

5,855,000  

Ui+U2+U,+U4 


Monetary 

benefits" 

(millions  1997$) 

$23,380 

10 

730 

20 

10 

<1 

<1 

<5 

<5 

<1 

70 

270 

Bi+B;+B,+B4 

140 

370 

Bs 

B6 

Br 
B, 

220 
B, 

Bio+Bi  j+Bi;+B|i 
$25,220+B 


Notes; 

» Premature  mortality  associated  with  ozone  is  not  separately  included  in  this  analysis.  It  is  assumed  that  the  Pope  et  a!  C-R  function  for  pre- 
mature mortality  captures  both  PM  mortality  benefits  and  any  mortality  benefits  associated  with  other  air  pollutants.  Also  note  that  the  valuation 
assumes  the  5  year  distributed  lag  structure  described  eariier. 

h  PM  reductions  are  due  to  reductions  in  NOx  and  SO:  resulting  from  the  Tier  2/Gasoline  Sulfur  rule 

"^  Incidences  are  rounded  to  the  nearest  1 00. 

<"  Dollar  values  are  rounded  to  the  nearest  10  million. 

=  The  Ui  are  the  incidences  and  the  Bi  are  the  values  for  the  unquantified  category  i.  A  detailed  listing  of  unquantified  PM  ozone  CO  and 
HAPS  related  health  and  welfare  effects  is  provided  in  Table  IV.D.-8. 

fB  is  equal  to  the  sum  of  all  unmonetized  categories,  i.e.  B1+B2+  *  *  *  +Biv 

8  These  estimates  are  based  on  the  EPA  preferred  approach  for  valuing  reductions  in  premature  mortality,  the  VSL  approach  This  approach 
and  an  altemative,  age-adjusted  approach— the  VSLY  approaci)— are  discussed  more  fully  in  section  f  above. 

Table  IV.D.-7.— Tier  2/Gasoline  Sulfur  Rule:  2030  Monetized  Benefits  Estimates  for  Alternative  Premature 

Mortality  Valuation  Approaches  ^ 

[Millions  of  1997  dollars] 


Premature  mortality  valuation  approach 


Value  of  statistical  life  (VSL)  ($5.9  million  per  life  saved)^  

Value  of  statistical  life-years  (VSLY)  ($360,000  per  life-year  saved,  which  implies  $3.6  million  per  life  saved, 
based  on  the  mean  of  14  life  years  saved)"*". 


PM  mortality 
benefits 


$23,380 
11,900 


Total  benefits 


$25,220  +  B 
13,790  +  B 


Notes: 


a  Premature  mortality  estimates  are  determined  assuming  a  5  year  distributed  lag,  which  applies  25  percent  of  the  incidence  in  year  1  and  2 
and  then  16.7  percent  of  the  incidence  in  years  3,  4,  and  5. 

bThe  VSLY  estimate  is  calculated  by  amortizing  the  $5.9  million  mean  VSL  estimate  over  the  35  years  of  life  expectancy  associated  with  sub- 
jects in  the  labor  mari<et  studies  used  to  obtain  the  VSL  estimate.  The  resulting  estimate,  using  a  5  percent  discount  rate  is  $360  000  per  lite- 
year  saved  in  1997  dollars.  This  approach  is  discussed  more  fully  in  section  f  above. 


6786  I'ederal  Register /Vol.  65.  No.  28 /Thursday,  February  10,  2000 /Rules  and  Regulations 


Tabi  e  IV.D.-8.— Additional,  Non-monetized  Benefits  of  the  Tier  2/Gasoline  Sulfur  Standards 


Ozone  Health  .. 


Ozone  Welfare 


PM  Health 


Nitrogen  and  Siilfate  Deposition  Welfare 


CO  Health 


HAPS  Health 


HAPS  Welfare 


Pollutant 


Unquantified  effects 


Premature  mortality." 

Increased  airway  responsiveness  to  stimuli. 

Inflammation  in  the  lung 

Chronic  respiratory  damage 

Premature  aging  of  the  lungs 

Acute  inflammation  and  respiratory  cell  damage 

Increased  susceptibility  to  respiratory  infection 

Non-asthma  respiratory  emergency  room  visits 

Reductions  in  screening  of  UV-b  radiation 

Decreased  yields  for  commercial  forests 

Decreased  yields  for  fruits  and  vegetables 

Decreased  yields  for  non-commerciai  crops 

Damage  to  urban  ornamental  plants 

Impacts  on  recreational  demand  from  damaged  forest  aesthetics 

Damage  to  ecosystem  functions 

Infant  mortality  ^ 

Low  birth  weight  * 

Changes  in  pulmonary  function 

Chronic  respiratory  diseases  other  than  chronic  bronchitis 

Morphological  changes 

Altered  host  defense  mechanisms 

Impacts  of  acidic  sulfate  and  nitrate  deposition  on  commercial  forests 

Impacts  of  acidic  deposition  to  commercial  freshwater  fishing 

Impacts  of  acidic  deposition  to  recreation  in  terrestrial  ecosystems 

Reduced  existence  values  for  currently  healthy  ecosystems 

Impacts  of  nitrogen  deposition  on  commercial  fishing,  agriculture,  and  forests 

Impacts  of  nitrogen  deposition  on  recreation  in  estuarine  ecosystems 

Premature  mortality" 

Behavioral  effects 

Hospital  admissions — respiratory,  cardiovascular,  and  other 

Other  cardiovascular  effects 

Developmental  effects 

Decreased  time  to  onset  of  angina 

Non-asthma  respiratory  ER  visits 

Cancer  (benzene,  1 ,3-butadiene,  formaldehyde,  acetaldehyde) 

Anemia  (benzene) 

Disnjption  of  production  of  blood  components  (benzene) 

Reduction  in  the  number  of  blood  platelets  (benzene) 

Excessive  bone  marrow  formation  (benzene) 

Depression  of  lymphocyte  counts  (benzene) 

Reproductive  and  developmental  effects  (1,3-butadiene) 

Irritation  of  eyes  and  mucus  membranes  (formaldehyde) 

Respiratory  irritation  (formaldehyde) 

Asthma  attacl<s  in  asthmatics  (formaldehyde) 

Asthma-like  symptoms  in  non-asthmatics  (formaldehyde) 

Irritation  of  the  eyes,  skin,  and  respiratory  tract  (acetaldehyde) 

Direct  toxic  effects  to  animals 

Bioaccumlation  in  the  food  chain 


'  Premature  n  ortality  associated  with  ozone  and  cartxin  monoxide  is  not  separately  included  in  this  analysis.  It  is  assumed  that  the  Pope,  et  al. 
C-R  function  fof  premature  mortality  captures  both  PM  mortality  benefits  and  any  mortality  benefits  associated  with  other  air  pollutants. 


In  addition 
rule,  we 
estimates  werfe 
uncertainties 
Table  IV  D-9 
calculations 
different  assu 
elements  of 
the  total  bene^ts 
this  table  can 
questions  like 


in  analyzing  the  present 
lized  that  the  benefits 
subject  to  a  number  of 
ivith  other  parameters.  In 
we  present  alternative 
r  jpresenting  the  effect  of 
nptions  on  individual 
benefits  analysis  and  on 
estimate.  For  example, 
De  used  to  answer 
'What  would  total 


^tie 


benefits  be  if  we  were  to  use  the 
Dockery,  et  al.  C-R  function  to  estimate 
avoided  prematiire  mortality?"  This 
table  also  displays  some  assumptions 
that  can  be  made  to  value  some  of  the 
categories  that  are  indicated  with  a  "B" 
in  the  primary  estimate.  Overall,  this 
table  provides  alternative  calculations 
both  for  valuation  issues  {e.g.,  the 
correct  value  for  a  statistical  life  saved) 
and  for  physical  effects  issues  (e.g.,  how 


reversals  in  chronic  illnesses  are 
treated).  We  show  how  the  alternative 
assumption  being  valued  would  change 
the  resulting  total  primary  estimate,  and 
the  percentage  change  from  the  primary 
estimate  associated  with  the  alternative 
calculation.  This  table  is  not  meant  to  be 
comprehensive.  Rather,  it  reflects  some 
of  the  key  issues  identified  by  EPA  or 
commenters  as  likely  to  have  a 
significant  impact  on  total  benefits. 
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Table  IV. D.-9.— Alternative  Benefits  Calculations  for  the  Tier  2  Gasoline  Sulfur  Rule  in  2030 


Alternative  calculation 


5th  percentile  of  "measurement"  uncertainty  distribution 

95th  percentile  of  "measurement"  uncertainty  distribution 

PM-related  premature  mortality  based  on  Dockery  et  al 

Value  of  avoided  premature  mortality  incidences  based  on  statistical  life  years. 

Reversals  in  chronic  bronchitis  treated  as  lowest  severity  cases  

Value  of  visibility  changes  in  all  class  I  areas  

Value  of  visibility  changes  in  eastem  U.S.  residential  areas 

Value  of  visibility  changes  in  westem  U.S.  residential  areas , 

Household  soiling  damage 

Avoided  costs  of  reducing  nitrogen  loadings  in  east  coast  estuaries  


Impact  on 
primary  benefit 

estimate 
(million  1997$) 


-$20,300  (-81%) 
+33,900  (+134%) 
+30,200  (+120%) 
-11,500  (-46%) 
+280  (+1%) 
+180  (+1%) 
+420  (+2%) 
+130  (+1%) 
+110  (+1%) 
+160  (+1%) 


The  estimated  adjusted  cost  of 
implementing  the  final  Tier  2  program 
is  $5.3  billion  (1997$),  while  the 
estimate  of  monetized  benefits  using 
EPA's  preferred  approach  for 
monetizing  reductions  in  PM-related 
premature  mortality — the  VSL 
approach — are  $25.2  billion  (1997$). 
Monetized  net  benefits  using  EPA's 
preferred  method  for  valuing  avoided 
incidences  of  premature  mortality  are 
approximately  $19.9  billion  (1997$). 
Using  the  alternative,  age-adjusted 
approach — the  VSLY  approach — total 
monetized  benefits  are  projected  to  be 
around  $13.8  billion  (1997$).  Monetized 
net  benefits  using  this  approach  are 
approximately  $8.5  billion  (1997$). 
Therefore,  implementation  of  the  Tier  2 
program  will  provide  society  with  a  net 
gain  in  social  welfare.  Tables  VI.D.-lOa 
and  rV.D.-lOb  summarize  the  costs, 
benefits,  and  net  benefits  for  the  two 
alternative  valuation  approaches. 

Table  IV.D.-10a.— 2030  Annual 
Monetized  Costs,  Benefits,  and 
Net  Benefits  for  the  Final  Tier 
2/Gasoline  Sulfur  Rule:  EPA 
Preferred  Estimate  Using  the 
Value  of  Statistical  Lives  Saved 
Approach  to  Value  Reductions 
In  Premature  Mortality^ 


Billion  1997 
(dollars) 

Adjusted  compliance  costs  

Monetized  PM-related  bene- 
fits ^ 

Monetized  Ozone-related  ben- 
efits''. 

Monetized  net  benefits  "^i^ 

$5.3 
24.7+BpM 

0.5+B<>,o„c 
19.9+B 

Notes: 

^  For  this  section  ,  all  costs  and  benefits  are 
rounded  to  the  nearest  100  million.  Thus,  fig- 
ures presented  in  this  chapter  may  not  exactly 
equal  tienefit  and  cost  numbers  presented  in 
earlier  sections  of  the  chapter. 


•'Not  all  possible  benefits  or  disbenefits  are 
quantified  and  monetized  in  this  analysis.  Po- 
tential benefit  categories  that  have  not  been 
quantified  and  monetized  are  listed  in  Table 
IV.D.-8.  Unmonetized  PM-and  ozone-related 
tienefits  are  indicated  by  Bpm.  And  Bo,.,nc,  re- 
spectively. 

•^^B  is  equal  to  the  sum  of  all  unmonetized 
benefits,  including  those  associated  with  PM, 
ozone,  CO,  and  HAPS. 

■i  These  estimates  are  based  on  the  EPA 
preferred  approach  for  valuing  reductions  in 
premature  morality,  the  VSL  approach.  This 
approach  and  an  alternative,  age-adjusted  ap- 
proach— the  VSLY  approach — are  discussed 
more  fully  in  section  f  above. 

Table  IV.D.-10b.— 2030  Annual 
Monetized  Costs,  Benefits,  and 
Net  Benefits  for  the  Final  Tier  2/ 
Gasoline  Sulfur  Rule:  Alternative 
Estimates  Using  the  Value  of  Sta- 
tistical Life  Years  Saved  Approach 
to  Value  Reductions  in  Premature 
Mortality 


Adjusted  compliance  costs  .... 

Monetized  PM-related  bene- 
fits ^ 

Monetized  Ozone-related  ben- 
efits ". 

Monetized  net  benefits  ^^^-^  


Billion  1997 
(dollars) 


$5.3 
$13.3+B>'M 

$0.5+B"'""' 

$8.5+B 


Notes: 

-  For  this  section,  all  costs  and  benefits  are 
rounded  to  the  nearest  100  million.  Thus,  fig- 
ures presented  in  this  chapter  may  not  exactly 
equal  benefit  and  cost  numbers  presented  in 
eariier  sections  of  the  chapter. 

•'  Not  all  possible  benefits  or  disbenefits  are 
quantified  and  monetized  in  this  analysis.  Po- 
tential benefit  categories  that  have  not  been 
quantified  and  monetized  are  listed  in  Table 
IV.D.-8.  Unmonetized  PM-and  ozone-related 
benefits  are  indicated  by  Bpm  And  B„,„„f,  re- 
spectively. 

^B  is  equal  to  the  sum  of  all  unmonetized 
benefits,  including  those  associated  with  PM, 
ozone,  CO,  and  HAPS. 


"•The  VSLY  estimate  is  calculated  by  amor- 
tizing the  S5.9  million  mean  VSL  estimate  over 
the  35  years  of  life  expectancy  associated  with 
subjects  in  the  labor  market  studies  used  to 
obtain  the  VSL  estimate.  The  resulting  esti- 
mate, using  a  5  percent  discount  rate,  is 
$360,000  per  life-year  saved  in  1997  dollars. 
This  approach  is  discussed  more  fully  in  sec- 
tion f  above. 

V.  Other  Vehicle-Related  Provisions 

The  section  describes  several 
additional  provisions  of  today's  final 
rule  that  were  not  previously  discussed 
in  this  preamble.'"* 

A.  Final  Tier  2  CO.  HCHO  and  PM 
Standards 

Tables  rV.B.-4  and  -5  in  Section 
IV.B.4.a.  above  presented  the  Tier  2 
standards  for  carbon  monoxide  (CO), 
formaldehyde  (HCHO),  and  particulate 
matter  (PM).  The  following  paragraphs 
discuss  our  selection  of  these  specific 
standards. 

1.  Carbon  Monoxide  (CO)  Standards 

Bevond  aligning  carbon  monoxide 
(CO)  standards  for  all  LDVs  and  LDTs, 
and  harmonizing  with  California  vehicle 
technology,  reduction  in  CO  emissions 
is  not  a  primary  goal  of  the  Tier  2 
program.  However,  we  note  that  more 
than  three-fourths  of  CO  emissions  in 
1997  came  ft-om  mobile  sources  and  that 
there  aie  currently  20  officially 
designated  CO  nonattainment  areas  in 
the  U.S.  These  areas  include  47  counties 
with  a  combined  population  of  34 
million.  In  addition,  there  are  23 
officially  designated  maintenance  areas 
also  with  a  combined  population  of  34 
million.  Further,  CO  is  a  deadly  gas  that 
leads  to  accidental  poisoning  fatalities 
and  injuries.  Also,  CO  may  play  a  role 
in  ozone  formation  by  increasing  the 
reactivities  of  VOCs  in  the  atnlosphere. 

Although  there  remain  many  areas  of 
nonattainment  and  maintenance  for  the 


'""Generally  the  provisions  of  this  section  V  that 
apply  to  HLDTs  also  apply  to  MDPVs.  See  section 
IV.B.4.g  for  a  thorough  discussion  of  the  main 
program  elements  and  how  they  impact  MDPVs. 
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CO  NAAQS, 


and  those  areas  include 


large  populal  ions,  the  broad  trends 


indicate  that 
reduced  and 


ambient  levels  are  being 
the  amoiuit  of  ftulher 


reductions  ni  seded  to  meet  the  CO 


NAAQS  will 


standards  wi 
levels  do  not 
which  could 


not  be  as  substantial  as  for 


the  ozone  NJ  j\QS.  The  reductions  in 
this  program  will  help  ensure  that 
emissions  an  i  ambient  levels  of  CO 
continue  to  c  ecline,  which  will 
contribute  to  the  attainment  and 
maintenance  of  the  CO  NAAQS  in 
current  nona  tairunent  areas.  These 


1  also  ensure  that  CO 
increase  in  the  future, 
exacerbate  any  CO 


attainment  aiid  maintenance  concerns. 
Our  analysis  estimating  of  the  tons  of 
CO  roductiot  due  to  the  Tier  2/Gasoline 
Sulfur  progTJ  m  is  found  in  Chapter  III 
oftheRIA. 

Thus  the  Ct)  standards  we  are 
finalizing  forJall  Tier  2  LDVs  and  LDTs 
are  essentiality  the  same  as  those  from 
the  NLEV  pn  igram  for  LDV/LLDTs. 
These  standa  rds  will  harmonize  with 
CalLEV  II  CC  standards  except  at 
California's  i  ULEV  level  (EPA  Bin  2). 
This  lone  di\  ergence  will  not  pose 
additional  bi  rden  to  manufacturers 
because  the  1  sderal  Tier  2  CO  standards 
for  these  veh  cles  will  be  less  stringent 
than  Califorr  ia's.  Bins  applicable  during 
the  interim  p  rograms  will  include  CO 
values  from  I  he  NLEV  program  for  LDV/ 
LLDTs  and  fi  om  the  Cal  LEV  I  program 
for  HLDTs.""  In  oux  NPRM,  we 
proposed  tig!  iter  CO  standards  than 
California  foi  certain  higher  bins.  Based 
upon  comme  nt,  we  are  aligning  our  CO 
standards  wi  h  those  of  California  to 
help  ensure  t  lat  carry  over  between  the 
two  program  i  can  occur.' ^°  This 
alignment  is  consistent  with  our  goal  of 
bringing  all  I  DVs  and  all  categories  of 
LDTs  under  i  ;ommon  standards  that 
allow  for  tec  mology  to  be  harmonized 
to  the  extent  possible  with  California. 
Despite  these  minor  changes,  we  still 
expect  the  st  indards  in  today's  rule  to 
lead  to  CO  re  ductions. 


W3 


Similar  to 
standards 
LDVs  and 
standards 
CalLEV  II 
not  subject 
become  su 
standards  foi 
provisions  o 


:  recogn  ze 


109  We 
flnalizing  for  in 
for  equivalent  vi 
Still  our 
Cal  LEV  I  stand 

""Ibid. 


2.  Formaldel  yde  (HCHO)  Standards 

3ur  approach  to  CO 
are  aligning  all  Tier  2 
LI)Ts  under  the  formaldehyde 
the  NLEV  program  or 
HLDTs,  which  are 
the  NLEV  program,  will 

to  federal  formaldehyde 
the  first  time  under  the 
this  rulemaking. 


ft-cm 
pn  )gram. 
t(i 
bji  (Ct 


that  the  standards  we  are 
rim  LDT4s  are  more  stringent  than 
I  hides  (MDV3s)  under  Cal  LEV  I. 
interimJHLDT  standards  harmonize  with 
ds  applicable  to  MDV2s. 


Formaldehyde  is  a  hazardous  air 
pollutant  and  EPA  is  required  to 
regulate  motor  vehicle  formaldehyde 
under  section  202(1)  of  the  Act.  The 
standards  finalized  today  are  primarily 
of  concern  for  methanol  and  methane 
(compressed  natural  gas  or  CNG)-fueled 
vehicles,  because  formaldehyde  is 
chemically  similar  to  methanol  and 
methane  and  is  likely  to  be  produced 
when  methanol  or  methane  are  not 
completely  burned  in  the  engine. 
HLDTs  are  not  included  under  the 
NLEV  program  and  will  therefore  not 
face  formaldehyde  standards  as  LDVs 
and  LLDTs  will  in  2001  (1999  in  the 
northeast  states).  We  believe  it  is 
appropriate  to  bring  HLDTs  under 
HCHO  standards  in  this  rulemaking. 
Applying  formaldehyde  standards  to 
HLDTs  will  be  consistent  with  oiu-  goals 
of  aligning  standards  for  all  LDVs  and 
LDTs  regardless  of  fuel  type  and 
harmonizing  technologically  with 
California  standards  wherever  possible 
and  reasonable  and  the  burden  will  be 
minimal.  Consequently,  we  are 
including  formaldehyde  standards  for 
HLDTs  imder  the  Tier  2  program  as  well 
as  under  the  interim  programs. 

3.  Use  of  NMHC  Data  To  Show 
Compliance  with  NMOG  Standards; 
Alternate  Compliance  With 
Formaldehyde  Standards 

In  response  to  comments,  we  are 
finalizing  a  provision  to  allow 
manufactiuers  to  demonstrate 
compliance  with  the  interim  and  Tier  2 
NMOG  standards  using  NMHC  data 
(non-methane  hydrocarbons)  for 
gasoline  and  diesel  vehicles.  For  these 
vehicles,  NMOG  and  NMHC  emissions 
are  very  similar  and  testing  for  NMHC 
is  considerably  simpler  and  cheaper 
than  measuring  NMOG.  Data  available 
to  us  show  that  NMHC  emissions  at 
levels  expected  from  interim  and  Tier  2 
LDVs  and  LDTs  can  be  adjusted  to 
represent  NMOG  emissions  by  a  small 
multiplicative  factor.  We  are  finalizing 
to  accept  NMHC  test  results  to 
demonstrate  compliance  with  the 
NMOG  standards,  but  are  requiring  that 
the  NMHC  results  be  multiplied  by  1.04. 
We  will  permit  the  use  of  other 
adjustment  factors  based  upon 
comparative  testing. 

A  drawback  to  NMHC  testing  is  that 
NMHC  testing  does  not  yield 
formaldehyde  results  as  NMOG  testing 
does.  We  noted  in  the  NPRM  that  HCHO 
is  actually  a  component  of  NMOG  and 
that  we  expect  that  all  vehicles  able  to 
meet  the  proposed  Tier  2  or  interim 
standards  (including  methanol  and 
CNG-fueled  vehicles)  will  readily 
comply  with  the  HCHO  standards.  In 
fact,  based  upon  a  review  of  certification 


data,  we  believe  that  gasoline  and  diesel 
vehicles  will  be  far  below  the  HCHO 
standards,  perhaps  by  as  much  as  90%. 
(See  the  Response  to  Comments 
document  for  details) 

To  reduce  testing  costs  while 
harmonizing  with  the  CalLEV  11 
standards  we  are  finalizing  a  provision 
that  will  permit  manufacturers  of 
gasoline  and  diesel  vehicles  to 
demonstrate  compliance  with  the 
formaldehyde  standards  based  on 
engineering  judgement.  This  provision 
will  apply  only  to  diesel  and  gasoline 
fueled  vehicles  and  will  require 
manufacturers  to  make  a  demonstration 
in  their  certification  application  that 
vehicles  having  similar  engine  and 
vehicle  size  and  engine  and 
aftertreatment  technologies  have  been 
shown  to  exhibit  compliance  with  the 
applicable  formaldehyde  standard  for 
their  full  useful  life.  "This  demonstration 
will  be  similar  to  that  currently  required 
for  gasoline  vehicles  to  demonstrate 
compliance  with  the  particulate  matter 
standard  (see  40  CFR  86.1829(b)(1)),  and 
should  be  readily  available  from 
California  vehicles  where  NMOG  testing 
is  required  and  formaldehyde  data  is 
routinely  generated. 

4.  Particulate  Matter  (PM)  Standards 

We  proposed  to  adopt  tighter  PM 
standards.  For  Tier  2  vehicles,  we 
proposed  PM  bin  values  such  that  PM 
would  consistently  be  0.01  g/mi  or  less. 
To  provide  manufacturers  with 
flexibility,  we  proposed  a  0.02  g/mi  PM 
standard  for  vehicles  that  certify  to  the 
highest  Tier  2  bins.  As  we  have 
indicated  elsewhere  in  this  preamble, 
we  anticipate  that  low  sulfur  diesel  fuel 
will  be  available  by  2007  to  enable 
diesel  vehicles  to  utilize  advanced 
diesel  technologies  and  meet  these  PM 
standards. 

For  the  interim  standards  we 
proposed  a  PM  standard  of  0.06  g/mi  for 
the  highest  bins.  We  received 
considerable  comment  from 
manufacturers  and  others  about  the  PM 
standards  we  proposed.  In  the  final  rule, 
we  are  raising  the  PM  standard  to  0.08 
g/mi  for  bin  10.  For  HLDTs, 
manufacturers  would  likely  have  had  to 
use  advanced  diesel  technologies  to 
attain  our  proposed  interim  standards 
and  these  technologies  require  low 
sulfur  diesel  fuel.  Since  we  do  not 
expect  that  fuel  to  be  widely  availa^e 
until  the  2006-2007  timeframe,  we  are 
raising  the  PM  standard  so  that  diesels 
are  not  barred  from  the  interim  program 
by  a  fuel  situation  beyond  their 
manufacturers'  control. 

PM  standards  are  primarily  a  concern 
for  diesel-cycle  vehicles,  but  they  also 
apply  to  gasoline  and  other  otto-cycle 
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vehicles.  We  will  continue  to  permit 
otto-cycle  vehicles  to  certify  to  PM 
standards  based  on  representative  test 
data  from  similar  technology  vehicles. 

B.  Useful  Ufe 

The  "useful  life"  of  a  vehicle  is  the 
period  of  time,  in  terms  of  years  and 
miles,  during  which  a  manufacturer  is 
formally  responsible  for  the  vehicle's 
emissions  performance.  For  LDVs  and 
LDTs,  there  have  historically  been  both 
"full  useful  life"  values,  approximating 
the  average  life  of  the  vehicle  on  the 
road,  and  "intermediate  useful  life" 
values,  representing  about  half  of  the 
vehicle's  life.  We  proposed  and  are 
finalizing  several  changes  to  the  current 
useful  life  provisions  for  LDVs  and 
LDTs. 

1.  Mandatory  120,000  Mile  Useful  Life 

We  are  finalizing  our  proposal  to 
equalize  full  useful  life  values  for  all 
Tier  2  LDVs  and  LDTs  at  120,000  miles. 
Congress,  in  directing  EPA  to  perform 
the  Tier  2  study,  also  directed  EPA  to 
consider  changing  the  useful  lives  of 
LDVs  and  LDTs.  Manufacturers  have 
made  numerous  advances  in  quality, 
materials  and  engineering  that  have  led 
to  longer  actual  vehicle  lives  and  data 
show  that  each  year  of  a  vehicle's  life, 
people  are  driving  more  miles.  Current 
data  indicate  that  passenger  cars  are 
driven  approximately  120,000  miles  in 
their  first  ten  years  of  life.  Trucks  are 
driven  further.  Current  regulatory  useful 
lives  are  10  years/100,000  miles  for 
LDV/LLDTs  and  11  years/120,000  miles 
for  HLDTs.  We  project,  based  on  ouur 
Tier  2  model,  that  approximately  13 
percent  of  light-duty  NOx  and  11 
percent  of  light-duty  VOCs  is  produced 
between  100,000  and  120,000  miles. 
Given  the  trend  toward  longer  actual 
vehicle  lives  and  increases  in  annual 
mileage,  we  believe  that  it  is  reasonable 
to  extend  the  regulatory  useful  Ufe 
requirements  California,  in  its  LEV  II 
program,  has  adopted  full  useful  life 
standards  for  all  LDVs  and  LDTs  of  10 
years  or  120,000  miles,  whichever 
occurs  first.  The  time  period  for  federal 
LDV/LLDTs  will  be  10  years,  but  will 
remain  at  11  years  for  HLDTs  consistent 
with  the  Clean  Air  Act.  Intermediate 
useful  life  values,  where  applicable,  will 
remain  at  5  years  or  50,000  miles, 
whichever  occurs  first.  Where 
manufacturers  elect  to  certify  Tier  2 
vehicles  for  150,000  miles  to  gain 
additional  NOx  credits,  as  discussed 


below,  the  useful  life  of  those  vehicles 
will  be  15  years  and  150,000  miles.  We 
are  not  harmonizing  with  California  on 
the  mandatory  useful  life  for 
evaporative  emissions  of  1 5  years  and 
150,000  miles,  but  rather  this  useful  life 
will  be  mandatory  for  evaporative 
emissions  only  when  a  manufactvuer 
elects  optional  150,000  mile  exhaust 
emission  certification. 

We  proposed  to  extend  the  useful  life 
of  interim  LDV/LLDTs  to  10  years/ 
120,000  miles  beginning  in  2004.  Based 
upon  extensive  comment,  we  are  not 
finalizing  that  provision  and  the  useful 
lives  of  interim  LDV/LLDTs  will  remain 
unchanged  to  help  facilitate  their 
carryover  from  the  NLEV  program  into 
the  interim  program.  Commenters 
provided  persuasive  argument  that  the 
proposed  provision,  along  with  others, 
would  impose  a  large  workload  burden 
on  manufacturers  because  they  would 
be  unable  to  carry  over  certification  data 
from  2003  and  would  have  to  recertify 
virtually  all  of  their  LDV/LLDTs  in 
2004.  Manufacturers  stressed  that  this 
would  be  an  especially  unproductive 
use  of^eir  resources  because  these 
vehicles  would  all  have  to  be  recertified 
again  as  they  were  phased  into  the  Tier 
2  standards  between  2005  and  2007. 
This  change  in  the  final  rule  will  have 
only  minimal  impact  on  the  benefits  of 
our  program. 

2.  150,000  Mile  Useful  Life  Certification 
Option 

We  are  adopting  as  proposed  a 
provision  to  provide  additional  NOx 
credit  in  the  fleet  average  calculation  for 
vehicles  certified  to  a  useful  life  of 
150,000  miles.  A  manufacturer 
certifying  a  test  group  to  a  150,000  mile 
useful  life  will  incorporate  those 
vehicles  into  its  corporate  NOx  average 
as  if  they  were  certified  to  a  full  useful 
life  standard  0.85  times  the  applicable 
120,000  mile  NOx  standard.  To  use  this 
option,  the  manufactiuer  will  have  to 
agree  to  (1)  certify  the  engine  family  to 
the  applicable  120,000  mile  exhaust  and 
evaporative  standards  at  1 50,000  miles 
for  all  pollutants;  and  (2)  increase  the 
mileage  on  the  single  extra-high  mileage 
in-use  test  vehicle  from  a  minimum  of 
90,000  miles  to  a  minimum  of  105,000 
miles. 

Today's  vehicles  are  lasting  longer 
and  being  driven  farther  than  those  built 
in  past  years  and  we  believe  it  is 
reasonable  to  encourage  the 
development  of  more  dvu'able  emission 


control  systems.  Consequently  we 
believe  it  is  appropriate  to  provide 
incentives  to  manufacturers  to  certify 
their  vehicles  to  extended  useful  lives 
beyond  120,000  miles.  This  is  why  we 
proposed  and  are  today  finalizing 
additional  NOx  credits  for  Tier  2 
vehicles  certified  to  a  useful  life  of 
150,000  miles. 

In  the  final  rule  we  are  adding  an 
option  that,  for  a  test  group  certified  to 
a  150.000  mile  useful  life,  the 
manufacturer  may  choose  between  the 
additional  credits  or  a  waiver  of 
intermediate  life  standards.  Commenters 
suggested  that  some  vehicles  would  be 
discriminated  against  by  our 
intermediate  life  standards,  because 
they  might  have  flat  deterioration 
curves,  and  could  meet  our  full  life 
standards,  but  not  the  lower 
intermediate  life  standards.  We  are 
reluctant  to  give  up  our  intermediate  life 
standards,  because  we  believe  they 
provide  an  additional  measure  of 
certainty  that  vehicles  will  meet 
standards.  Nonetheless,  we  believe  that 
certification  to  a  longer  useful  life  is  an 
important  goal  and  that  manufacturers 
who  do  so  will  likely  use  technologies 
that  have  very  flat  deterioration  curves. 
This  option  provides  manufacturers 
with  the  flexibility  to  certify  vehicles 
without  having  to  comply  with 
intermediate  life  standards.  In  exchange 
they  must  comply  with  full  life 
standards  for  considerably  longer 
mileage. 

C.  Supplemental  Federal  Test 
Procedure  (SFTP)  Standards  >>> 

1.  Background 

Supplemental  Federal  Test  PrQcedure 
(SFTP)  standards  require  manufacturers 
to  control  emissions  from  vehicles  when 
operated  at  high  rates  of  speed  and 
acceleration  (the  US06  test  cycle)  and 
when  operated  under  high  ambient 
temperatures  with  air  conditioning 
loads  (the  SC03  test  cycle).  The  existing 
light  duty  SFTP  requirements  begin  a 
three  year  phase-in  in  model  year  2000 
for  Tier  1  LDV/LLDTs. "^  For  HLDTs, 
SFTP  requirements  begin  a  similar 
phase-in  in  2002.  Intermediate  and  full 
useful  life  SFTP  standards  exist  for  all 
categories  of  Tier  1  vehicles  except  that 
SFTP  standards  do  not  apply  to  diesel 
ftieled  LDT2S  and  HLDTs.  Table  V.A.- 
1  shows  the  full  useful  life  federal  SFTP 
requirements  applicable  to  Tier  1 
vehicles. 


1 1 1  SFTP  requirements  do  not  apply  to  MDPVs. 
We  plan  to  address  the  applicab-lity  of  SFTP 


standards  and  test  procedures  to  MDPVs  in  a  future 

rulemaking. 


"^  For  vehicles  included  in  the  NLEV  program, 
this  phase-in  becomes  a  four  year  phase-in 
beginning  in  2001. 
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Table  V.A.-1.— Full  Useful  Life  Federal  SFTP  Standards  Applicable  to  Tier  1  Vehicles 


LDV/LDT1 
LDV/LDT1 

LDT2  

LDT3  

LDT4  


(ga  soline) 
(diiisel)  .... 


Notes: 
•■  Weighting 
h  CO  stan&i^ds 


or  NMHC+NOx  and  optional  weighting  for  CO  is  0.35x(FTP)+0.28x(US06)+0.37x(SC03). 
are  stand  alone  for  US06  and  SC03  with  option  for  a  weighted  standard. 


2.  SFTP  Un(  er  the  NLEV  Program 

The  NLEV  program  includes  SFTP 
requirement  >  for  LDVs,  LDTls  and 
LDT2s.  Thes  e  requirements  impose  the 
Tier  1  intern  lediate  and  hill  useftil  life 
SFTP  standa  rds  on  Tier  1  and  TLEV 
vehicles,  bu^  impose  only  4000  mile 


3.  SFTP 
2  LDVs  and 
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Full  usefu 
vehicles  are 
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Vehicle  category 


NMHC  +  NOx 

(weighted  g/ 

mi)' 


0.91 
2.07 
1.37 
1.44 
2.09 


CO(g/mi)'> 


US06 


11.1 
11.1 
14.6 
16.9 
19.3 


SC03 


3.7 

5.6 
6.4 
7.3 


Weighted 


4.2 
4.2 
5.5 
6.4 

7.3 


standards  adopted  from  Cdifomia  LEV 
I  program  on  LEVs  and  ULEVs.^" 

NLEV  SFTP  standards  for  LEVs  and 
ULEVs  are  shown  in  Table  V.A.-2. 
Table  V.A.-2  also  includes  the 
California  LEV  I  SFTP  standards  for 
LDTSs  and  4s.  The  standards  in  that 
table  do  not  provide  for  a  weighted 


standard  for  NMHC+  NOx  or  for  CO,  but 
rather  employ  separate  sets  of  standards 
for  the  US06  and  SC03  tests.  Also,  while 
the  NLEV  and  CAL  LEV  I  SFTP 
standards  apply  to  gasoline  and  diesel 
vehicles,  they  do  not  include  a  standard 
for  diesel  particulates  (PM). 


Table  V.A.-2.— SFTP  Standards  for  LEVs  and  ULEVs  in  the  NLEV/Cal  LEV  I  Program 

[4000  Mile  Standards] 


US06 

SC03 

nmhc+nOx  (g/ 

mi) 

CO  (g/mi) 

NMHC+NOx 
(g/mi) 

CO  (g/mi) 

LDVA-DTI   ... 

0.14 
0.25 
0.4 
0.6 

8.0 
10.5 
10.5 
11.8 

0.20 
0.27 
0.31 
0.44 

2.7 

LDT2  

3.5 

LDT  3  (Calif  K 
LDT  4  (Calif  h 

DV2) 

3.5 

DV  3)      

4.0 

Star  dards  for  Interim  and  Tier 
JDTs:  As  Proposed 


s  ignificant  numbers  of 
certified  to  SFTP  standards  will 
until  2001 ,  manufacturers 
during  the  development 
regarding  significant 
SFTP  program  before  its 
We  stated  in  the  NPRM 
reasonable  not  to  increase 
beyond  NLEV/CalLEV 
Tier  2  program,  but  we 
include  SFTP  standards 
for  [intermediate  and  full  useful 
where  there  are 
/  4000  mile  standards, 
life  standards  for  Tier  2 
consistent  with  our 
( ler  the  Clean  Air  Act.  We 
ull  and  intermediate  useful 
in  the  NPRM  by  applying 
allowances  fi-om  our  draft 
riodel  to  the  existing  4000 

s  for  LDVs  and  LLDTs.  For 
a  }plied  similarly  derived 
allowances  to  California's 


LEV  I  SFTP  standards  for  MDV2s  and 
MDV3s,  which  are  the  corresponding 
categories  to  LDTSs  and  LDT4s  in  the 
California  LEV  I  program.  The  full  and 
intermediate  useful  life  SFTP  standards 
we  proposed  would  have  applied  to  all 
Tier  2  vehicles  including  Tier  2  LDTSs 
and  LDT4S.  Further,  since  our  interim 
standards  are  derived  from  NLEV  and 
Cal  LEV  I  standards,  we  proposed  that 
our  full  life  SFTP  standards  would 
apply  to  all  interim  LDV/LLDTs 
beginning  in  2004."'* 

4.  Final  SFTP  Standards  for  Interim  and 
Tier  2  LDVs  and  LDTs 

Based  upon  extensive  comment  from 
manufacturers,  we  are  persuaded  that ' 
our  proposed  intermediate  and  full  life 
SFTP  standards  need  more  review  and 
should  possibly  be  reexamined  in  a 
separate  rulemaking.  Manufacturers 
were  quite  concerned  that  the  technique 
we  used  to  obtain  the  intermediate  and 
full  life  SFTP  standards  led  to  standards 
that  were  overly  stringent.  They  argued 


that  they  have  little  experience  with 
SFTP  compliant  vehicles  given  the 
current  infancy  of  the  program  and  they 
do  not  know  whether  SFTP  emissions 
can  be  reasonably  be  expected  to 
deteriorate  like  FTP  emissions. 
Consequently,  in  today's  notice,  we  are 
finalizing  a  program  that  will  adopt  the 
existing  NLEV/Cal  LEV  I  4000  mile 
standards  and  utilize  adjusted  full  life 
standards  from  the  Tier  1  program, 
instead  of  values  derived  by  applying 
the  draft  MOBILE  6  model. 

These  standards  will  apply  to  all  Tier 
2  vehicles  and  to  all  interim  LDV/ 
LLDTs.  We  proposed  and  are  finalizing 
that  interim  HLDTs  meet  Tier  1  SFTP 
standards  which  do  not  finish  their 
phase-in  until  the  2004  model  year. 

With  regard  to  intermediate  and  full 
life  SFTP  standards,  the  preamble  to  the 
final  rule  implementing  the  SFTP 
program  for  the  Tier  1  SFTP  emission 
standards  (61  FR  54856)  provided  a 
formula  for  computing  SFTP  standards 
to  apply  under  more  stringent  future 


"'This  dispa  rity  arose  because  neither  EPA  nor 
CARB  had  full  i  seful  life  SFTP  standards  for  LEVs 
or  Ul£Vs  when  the  NLEV  program  was  adopted. 
Since  a  major  rt  quirement  of  the  NLEV  program 
was  harmonv  w  ith  California  standards.  EPA 


adopted  the  California  SFTP  standards  in  place  for 
the  NLEV  time  frame  (2001  and  later). 

"■*  Except  that,  we  proposed  to  permit  TLEV 
vehicles  (EPA  interim  Bin  10  in  Table  IV.B.-4). 
which  are  not  subject  to  new  SFTP  standards  under 


NLEV,  to  continue  to  meet  Tier  1  SFTP  standards, 
and  to  permit  HLDTs  under  the  interim  programs 
to  continue  to  meet  Tier  1  SFTP  standards  that  do 
not  fully  phase  in  until  the  2004  model  year. 
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KIP  Standards.  In  the  Tier  1  program, 
SFTP  standards  represent  a  weighted 
average  of  FTP,  US06  and  SC03 
standards.  The  three  components  are 
weighted  by  factors  of  0.35,  0.28,  and 
0.37  respectively.  The  formula  simply 
adjusts  the  Tier  1  SFTP  weighted 
average  standards  downward  to  reflect 
the  decrease  in  the  component  FTP 
standards.  The  weighting  factors  remain 
the  same  and  the  US06  and  SC03 
standards  remain  the  same,  but  the 
SFTP  standard  becomes  tighter  because 
the  FTP  component  becomes  smaller. 
These  standards  will  take  effect  for  all 
LDV/LLDTs  beginning  in  2004  and  will 
phase  in  with  the  Tier  2  standards  for 
HLDTs  in  2008  and  2009.  The  formula 
is  as  follows: 

New  SFTP  Standard  =  Old  SFTP  Standard  - 
(0.35  X  (Tier  1  FTP  standard  -  New  FTP 
Standard)] 

In  today's  final  rule,  we  will  employ 
this  formula  to  compute  full  useful  life 
SFTP  standards  for  all  Tier  2  vehicles 
and  for  interim  LDV/LLDTs.  Because  we 
are  also  adopting  the  California  4000 
mile  SFTP  standards  for  these  vehicles, 
we  are  not  adopting  intermediate  life 
SFTP  standards,  so  as  to  avoid  the 
binden  of  three  sets  of  SFTP  standards. 

LDT3  and  LDT4  SFTP  standards  do 
not  currently  apply  to  diesels.  Fiuther, 
the  standards  applicable  to  Tier  1  diesel 
LDVs  and  LDTls  are  less  stringent  than 
gasoline  standards  and  do  not  apply  to 
the  SC03  cycle.  There  are  no  SFTP 
standards  imder  Tier  1  for  diesel  LDT2s. 
In  this  final  rule,  we  are  applying  the 
same  approach  we  are  using  with  other 
standards  in  this  document  to  the  Tier 
2  and  interim  SFTP  standards. 
Consequently,  we  are  finalizing  that 
Tier  2  vehicles  and  interim  LDV/LLDTs 
with  diesel  or  gasoline  engines  must 
comply  with  the  same  NMHC+NOx  and 
CO  SFTP  limits.  Thus,  in  computing 
Tier  2  SFTP  full  life  standards  for  diesel 
LDVs  and  LDTls  from  Tier  1  values,  the 
values  for  diesels  must  be  determined 
from  the  standards  applicable  to 
gasoline  vehicles  of  the  same  category. 

Because  we  lack  certainty  as  to 
whether  diesel  vehicles  can  comply 
with  the  4,000  mile  SFTP  standards  for 
gasoline  vehicles  that  we  are  adopting 
from  the  NLEV  and  Cal  LEV  I  programs, 
we  are  providing  an  option  that  diesel 
LDV/LLDTs  may  comply  with 
intermediate  life  SFTP  standards 
instead.  "5  Manufacturers  must 


"5 The  4.000  mile  standards  under  NLEV  are 
phased-in  in  such  a  way  that  diesels  would  not 
likely  be  subject  to  them  until  the  2004  model  year, 
given  their  very  small  market  share.  Today's 
rulemaking  effectively  supercedes  the  NLEV 
program  beginning  with  the  2004  model  year.  In 
other  words,  while  NLEV  contains  4,000  mile  SFTP 


calculate  intermediate  life  standards 
using  the  same  approach  described  for 
full  life  standards,  but  must  substitute 
appropriate  intermediate  life  values  in 
the  equation  above.  This  provision  will 
only  apply  through  model  year  2006, 
and  thus  will  likely  only  impact  interim 
non-Tier  2  vehicles,  given  the  very 
small  market  share  that  diesels  occupy 
and  given  oin  expectation  that  they  will 
be  the  last  LDV/LLDTs  phased  into  Tier 
2  standards.  We  noted  above  that 
interim  non-Tier  2  HLDTs  will  have  the 
option  of  meeting  Tier  1  SFTP 
standards.  Thus  diesel  HLDTs  will  not 
have  to  comply  with  the  4,000  mile 
standards  in  the  interim  years  and  the 
option  we  are  providing  for  LDV/LLDTs 
is  not  needed  for  HLDTs. 

5.  Adding  a  PM  Standard  to  the  SFTP 
Standards 

We  requested  comment  on  the 
appropriate  SFTP  PM  standards  for 
diesel  vehicles.  We  suggested  it  would 
be  appropriate  to  establish  a  margin 
above  the  applicable  FTP  PM  standard 
to  serve  as  the  SFTP  standard.  EPA  has 
implemented  such  margins  in  recent 
consent  decrees,  imder  which  heavy- 
duty  engine  manufacturers  have  agreed 
not  to  exceed  emission  levels  1.25  times 
the  applicable  exhaust  standards 
(including  PM  standards)  when  engines 
are  operated  over  a  wide  range  of 
operating  conditions.  We  received 
comments  in  favor  of  an  SFTP  PM 
standard  of  1.25  times  the  FTP  standard 
and  we  received  many  comments  from 
manufacturers  against  setting  any  SFTP 
PM  standard  until  more  data  become 
available. 

We  believe  it  is  reasonable  to  include 
an  SFTP  standard  for  PM.  However,  we 
are  uncertain  as  to  the  technical 
appropriateness  of  the  1.25  value  for 
passenger  vehicles.  Fmlher,  the  1.25 
value  would  lead  to  an  SFTP  standard 
for  PM  that  would  not  match  the 
stringency  of  the  other  SFTP  standards 
we  are  finalizing.  Consequently,  we  are 
finalizing  a  procedure  for  computing 
diesel  PM  standards  that  is  nearly 
identical  to  the  procedure  for  computing 
weighted  SFTP  standards  for 
NMHC+NOx  and  CO  described  above. 
We  believe  standards  computed  in  this 
way  will  be  readily  feasible  for  both 
gasoline  and  diesel  vehicles. 

To  compute  the  SFTP  PM  standards, 
manufacturers  will  use  the  same 
formula  described  above  for 
NMHC+NOx  and  CO.  Where  that 
formula  calls  for  the  Tier  1  SFTP 
standard  to  be  inserted,  manufactiu'ers 
must  insert  the  Tier  1  FTP  standard. 


standards  for  diesels,  they  are  not  likely  to  ever 
impact  diesel  LDV/LLDTs. 


This  is  because,  tmder  Tier  1  standards, 
there  is  no  SFTP  standard  for  PM. 
However,  the  Tier  1  weighted  SFTP 
standards  are  equal  to  the  Tier  1  FTP 
standards  (or  the  siun  of  the  Tier  1  FTP 
standards  in  the  case  of  NMHC+NOx). 
Using  the  Tier  1  FTP  PM  standards  in 
this  way  will  lead  to  a  Tier  2  SFTP  PM 
standard  whose  stringency  is 
appropriately  matched  to  the  other 
pollutants. 

For  HLDTs  ,  we  proposed  and  are 
finalizing  that  Tier  1  SFTP  standards 
would  apply  through  the  interim 
program,  because  of  the  late  start  of 
SFTP  phase-in  for  Tier  1  vehicles.  We 
see  no  reason  to  impose  SFTP  PM 
standards  on  these  vehicles  diuing  the 
interim  period  when  their 
manufacturers  will  be  under  pressure  to 
develop  diesel  vehicles  to  comply  with 
the  Tier  2  standards.  Also,  if  we  were  to 
impose  an  FTP  PM  standard  on  the 
interim  vehicles,  it  would  likely  be 
matched  to  the  interim  phase  in  for 
HLDTs  and  manufacturers  would 
simply  defer  compliance  for  diesels 
xmtil  the  last  phase-in  year  (2007).  The 
manufactiu^rs  would  then  have  to 
recertify  to  the  Tier  2  standards  by  2009. 
Given  the  relatively  small  number  of 
diesel  vehicles,  we  believe  the  most 
reasonable  approach  is  to  defer  SFTP 
PM  standards  for  HLDTs  until  the  Tier 
2  phase-in.  Consequently,  we  are 
finalizing  that  Tier  2  HLDTs  will  have 
to  cbmply  with  an  SFTP  PM  standard 
computed  as  described  above. 

For  LDV/LLDTs  we  are  also  including 
the  SFTP  PM  standard  for  the  Tier  2 
vehicles.  There  are  only  a  few  diesel 
LDV/LLDTs  currently  produced  and  no 
large  increase  in  their  numbers  is 
expected.  We  see  little  environmental 
benefit  in  imposing  the  SFTP  PM 
standard  on  interim  vehicles. 

6.  Future  Efforts  Relevant  to  SFTP 
Standards 

We  are  very  concerned  about  "off 
cycle"  emissions,  i.e.  those  emissions 
that  occur  luider  vehicle  operational 
modes  that  are  not  captured  in  the  FTP. 
SFTP  standards  help  to  address  our 
concerns  and  we  believe  that  they 
should  apply  to  all  vehicles,  regardless 
of  fuel.  Our  final  rule  essentially 
promulgates  Tier  1  SFTP  standards  that 
are  reduced  to  represent  the  reduction 
in  the  FTP  component  standards.  As  we 
indicate  under  our  discussion  of  SFTP 
for  medium  duty  passenger  vehicles  (see 
section  IV.B.4.g)  we  expect  to  conduct  a 
rulemaking  to  establish  appropriate 
"Tier  2"  SFTP  standards  for  all  Tier  2 
vehicles.  In  that  rule,  we  expect  to 
reexamine  the  US06  and  SC03  test 
cycles  and  their  applicability  to  vehicles 
using  different  fuels  and  technologies. 
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D.  LDT  Test 
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whether  these  cycles  are  the 
ones  for  diesels.  We 
whether  it  is 
lave  different  sets  of 
different  vehicle  sizes  or 
possible  to  establish  one 
s  for  all  vehicles. 


Veight 


Historically,  HLDTs  (LDT3s  and 
LDT4s)  have  been  emission  tested  at 
their  adjuste  1  loaded  vehicle  weight 
(ALVW).  wh  le  LDVs,  LDTls.  and 
LDT2s  have  )een  tested  at  their  loaded 
vehicle  weig  it  (LVW).  ALVW  is 
equivalent  tc  the  curb  weight  of  the 
truck  plus  hi  if  its  maximum  payload, 
while  LVW  ip  equivalent  to  the  ciirb 
weight  of  the  truck  plus  a  driver  and 
one  adult  pacsenger  (300  poimds).  As 
we  are  equalizing  standards  and  useful 
lives  across  LDVs  and  all  categories  of 
LDTs,  we  believe  it  is  appropriate  to  test 
all  the  vehicles  under  the  same 
conditions.  Therefore,  we  are  finalizing 
as  proposed  to  test  HLDTs  at  their 
loaded  vehicle  weight.  We  believe  this 
is  appropriate  because  the  standards  we 
are  imposing  on  HLDTs  under  Tier  2  are 
considerably  more  stringent  than  the 
Tier  1  stands  rds.  Further,  one  of  our 
reasons  for  h  ringing  HLDTs  under  the 
same  standaj  ds  as  passenger  cars  is  that 
these  trucks  include  many  vans  and 
sport  utility  vehicles  that  are  often  used 
as  passenger  cars  with  just  one  or  two 
passengers.  E,astly,  we  note  that  testing 
HLDTs  at  LVW  is  consistent  with  the 
way  they  hai  'e  been  tested  for  fuel 
economy  pu;  poses  for  many  years. 
Consequently,  we  believe  it  is 
appropriate  i  o  test  them  at  LVW. 

The  NPRK  proposed  that  all  HLDTs 
would  certif  r  using  LVW  beginning^ in 
the  2004  mo  lei  year.  Based  upon 
comments,  t  le  final  rule  will  allow  the 
certification  of  HLDTs  based  on  ALVW 
until  those  v  shicles  are  phased  into  the 
Tier  2  standi  rds  in  2008  and  2009  at 
which  time  I  tiey  must  be  tested  at  LVW. 
This  will  en  tance  carryover  of 
California  ve  hides  to  the  Federal 
interim  prog  ram  in  cases  where  the 
California  vehicles  meet  our  interim 
standards. 

E.  Test  Fueli 
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time  that  vehicles  outside  of  California 
would  be  unlikely  to  operate  on  that 
fuel  in  use.  In  the  NPRM  we  proposed 
interim  programs  that  were  derived 
fi-om  NLEV  (for  LDV/LLDTs)  and  the 
CAL  LEVI  program  (for  HLDTs),  and  we 
proposed  to  accept  certification  test 
results  generated  on  California  fuel,  but 
indicated  that  we  might  test  or  require 
in-use  testing  on  federal  fuel. 

Based  upon  comment  we  are 
finalizing  provisions  to  permit,  for 
interim  vehicles,  that  if  a  test  group  has 
been  certified  to  the  exhaust  emission 
standards  using  California  fuel  and  is 
being  carried  into  the  interim  program 
from  NLEV  or  is  being  carried  across 
fi'om  California  LEV  I  certification,  then 
we  will  not  test  or  reqviire  in-use 
exhaust  testing  on  federal  fuel.  This 
change  is  intended  to  help  address 
recertification  workload  concerns  raised 
by  manufacturers.  For  new  certification 
not  carried  across  from  California  LEV 
I  or  carried  over  firom  NLEV,  and  for  any 
Tier  2  vehicles,  we  will  accept  exhaust 
certification  test  results  based  on 
California  fuel  for  50  state  vehicles  only, 
but  we  will  reserve  the  right  to  perform 
or  require  certification  confirmatory 
testing  and  in-use  testing  on  federal  test 
hiel. 

We  recognize  that  manufactiirers  may 
want  to  perform  calibration  changes  on 
vehicles  carried  across  from  the 
California  LEV  I  program  or  carried  over 
from  NLEV  program.  These  calibration 
changes  will  likely  be  aimed  at 
certifying  the  test  group  to  the  lowest 
possible  NOx  value.  We  believe  that 
these  calibration  changes  would  be 
appropriate,  provided  they  can  still  be 
covered  by  the  existing  worst  case 
durability  data  vehicle.  We  will  perform 
or  require  certification  confirmatory 
testing  and  in-use  emission  testing  on 
these  vehicles  using  California  fuel. 

Because  differences  exist  between  the 
California  and  federal  evaporative 
emission  testing  procedures,  we 
proposed  to  continue  to  require  the  use 
of  federal  certification  fuel  as  the  test 
fuel  in  evaporative  emission  testing. 
Under  current  programs,  where 
California  and  federal  evaporative 
emission  standards  are  essentially  the 
same,  California  accepts  evaporative 
results  generated  on  the  federal 
procedure  (using  federal  test  fuel), 
because  available  data  indicates  the 
federal  procedure  to  be  a  "worst  case" 
procedure.  The  evaporative  standards 
California  has  adopted  for  their  LEV  II 
program  are  more  stringent  than  those 
we  are  finalizing  in  this  document.  In 
the  NPRM,  we  requested  comment  and 
supporting  emission  test  data  on 
whether  vehicles  certified  to  CalLEV  II 
evaporative  standeu-ds  using  CeJifomia 


fuels  will  necessarily  comply  with  the 
federal  Tier  2  evaporative  standards, 
including  ORVR  standards,  when  tested 
with  federal  test  fuel.  While  we  got 
comments  from  manufacturers 
advocating  that  we  accept  the  results  of 
California  evaporative  testing  to 
demonstrate  compliance  with  the 
federal  evaporative  standards,  we 
received  no  supporting  data.  Still,  given 
the  fairly  large  difference  between 
California  and  federal  evaporative 
standards,  it  seems  reasonable  that  a 
vehicle  meeting  the  California  standards 
under  California  fuels  and  test 
conditions  might  also  meet  federal 
standards  under  federal  fuels  and 
conditions.  We  believe  it  may  be 
possible  for  manufacturers  to  establish  a 
relationship  between  the  two  sets  of 
standards,  fuels  and  conditions  that 
would  enable  us  to  grant  federal 
certification  based  upon  data  showing 
conformity  with  the  California 
standards  imder  California  fuels  and 
conditions.  Consequently,  we  are 
including  a  provision  in  the  certification 
regulations  to  enable  manufacturers  to 
obtain  federal  evaporative  certification 
based  upon  California  results,  if  they 
obtain  advance  approval  from  EPA.  EPA 
will  review  test  data  from  manufacturers 
to  establish  whether  it  is  appropriate  to 
accept  California  data  to  demonstrate 
compliance  with  federal  standards. 

F.  Changes  to  Evaporative  Certification 
Procedures  To  Address  Impacts  of 
Alcohol  Fuels 

Current  certification  procedures, 
including  regulations  under  the  new 
CAP2000  program,""  allow 
manufacturers  to  develop  their  own 
durability  process  for  calculating 
deterioration  factors  for  evaporative 
emissions.  The  regulations  (§  86.1824- 
01)  permit  manufacturers  to  develop 
service  accimiulation  (aging)  methods 
based  on  "good  engineering 
judgement".  The  manufacturer's 
durability  process  must  be  designed  to 
predict  the  expected  evaporative 
emission  deterioration  of  in-use  vehicles 
over  their  full  useful  lives.  We  proposed 
and  are  finalizing  requfrements  that 
these  aging  methods  include  the  use  of 
alcohol  fuels  to  address  concerns  that 
alcohol  fuels  increase  the  permeability 
and  thus  the  evaporative  losses  from 
hoses  and  other  evaporative 
components.  Based  upon  comment,  we 
are  also  finalizing  an  option  to  the 
requirement  that  the  manufacturer  use 
the  alcohol  fuel.  Under  this  option,  the 
manufacturer  may  demonstrate  to  EPA 
using  good  engineering  judgement 


"*The  Compliance  Assurance  Program,  (64  FR 
23906)  takes  effect  in  the  2000  model  year. 
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acceptable  to  EPA  that  its  durability 
process  for  calculating  evaporative 
emission  deterioration  factors  acciirately 
predicts  deterioration  under  prolonged 
exposure  to  alcohol  fuels. 

We  have  reviewed  data  indicating  that 
the  permeability,  and  therefore  the 
evaporative  losses,  of  hoses  and  other 
evaporative  components  can  be  greatly 
increased  by  exposure  to  fuels 
containing  alcohols."^  Alcohols  have 
been  shown  to  promote  the  passage  of 
hydrocarbons  through  a  variety  of 
different  materials  commonly  used  in 
evaporative  emission  systems.  Data  from 
component  and  fuel  line  suppliers 
indicate  that  alcohols  cause  many 
elastomeric  materials  to  swell,  which 
opens  up  pathways  for  hydrocarbon 
permeation  and  also  can  lead  to 
distortion  and  tearing  of  components 
like  "O"  ring  seals.  Ethers  such  as 
MTBE  and  ETBE  have  a  much  smaller 
effect.  Alcohol-resistant  materials  such 
as  fluoroelastomers  are  available  and  are 
currently  used  by  manufacturers  to 
varying  extents. 

Alcohols  do  not  impact  evaporative 
components  and  hoses  immediately,  but 
rather  it  may  take  as  long  as  one  year  of 
exposure  to  alcohol  fuels  for  permeation 
rates  to  stabilize.  The  end  result  is 
higher  permeation  and  increased  in-use 
evaporative  emissions.  "^ 

Today,  roughly  10%  of  fuel  sold  in 
the  U.S.  contains  alcohol,  mainly  in  the 
form  of  ethanol,  and  such  fuels  are  often 
offered  in  ozone  nonattairunent  areas. 
We  believe  it  is  appropriate  to  ensure 
that  evaporative  certification  processes 
expose  evaporative  components  to 
alcohols  and  do  so  long  enough  to 
stabilize  their  permeability.  Therefore, 
we  are  finalizing  our  proposal  to  the 
evaporative  certification  requirements  to 
require  manufacturers  to  develop  their 
deterioration  factors  using  a  fuel  that 
contains  the  highest  legal  quantity  of 
ethanol  available  in  the  U.S. 

To  implement  this  change,  we  are 
modifying  the  Durability  Demonstration 
Procedures  for  Evaporative  Emissions 
foimd  at  §  86.1824-01,  The  amendments 
will  require  manufacturers  not  using  an 
approved  option,  to  age  their  systems 
using  a  fuel  containing  the  maximimi 
concentration  of  alcohols  allowed  by 
EPA  in  the  fuel  on  which  the  vehicle  is 
intended  to  operate,  i.e.,  a  "worst  case" 
test  fuel.  {Under  ciurent  requirements, 
this  fuel  would  be  about  10%  ethanol. 


"'  Numerous  SAE  papers  examine  the 
permeability  of  fuel  and  evaporative  system 
materials  as  well  as  the  influence  of  alcohols  on 
permeability.  See,  for  example  SAE  Paper  #s 
910104,  920163,  930992,  970307,  970309,  930992. 
and  981360,  copies  of  which  are  in  the  docket  for 
this  rulemaking. 


by  volume.)  We  are  also  modifying  the 
Durability  Demonstration  Procedures  to 
require  manufactiuers  to  ensure  that 
their  aging  procedures  are  of  sufficient 
duration  to  stabilize  the  permeability  of 
the  fuel  and  evaporative  system 
materials.  These  modifications  will  take 
place  as  vehicles  are  phased  into  the 
evaporative  emission  standards 
contained  iSl  this  final  rule. 

We  requested  comment  on  alternative 
ways  by  which  manufacturers  could 
document  or  demonstrate  that  their 
components  are  made  of  materials 
whose  permeability  is  not  significandy 
affected  by  alcohols.  We  received  no 
comments  responsive  to  this  request, 
but  we  did  receive  comments  that  EPA 
should  not  change  the  CAP2000 
provision  allowing  manufacturers  to 
develop  their  own  durability  process  for 
calculating  evaporative  emission 
deterioration  factors  "using  good 
engineering  judgement".  We  do  not 
wish  to  foreclose  the  possibility  that  an 
alternative  method  may  exist  or  may 
arise  in  the  future.  Consequently,  in  the 
final  rule  we  will  permit  manufacturers 
to  use  an  optional  method  based  on 
good  engineering  judgement  acceptable 
to  EPA.  As  an  example,  one  method 
would  be  for  the  manufacturer  to  show 
that  it  is  exclusively  using  materials 
documented  in  the  technical  literature 
to  have  low  permeability  in  the 
presence  of  alcohols. 

G.  Other  Test  Procedure  Issues 

California's  LEV  II  program 
implements  a  number  of  minor  changes 
to  exhaust  emissions  test  procedures. 
We  have  evaluated  these  changes  and 
fotmd  that,  for  tailpipe  emissions,  the 
California  test  procedures  fall  writhin 
ranges  and  specifications  permitted 
under  the  Federal  Test  Procedure. 

With  regard  to  hybrid  electric  vehicles 
(HEVs)  and  zero  emission  vehicles 
(ZEVs),  we  believe  that  these  vehicles 
will  be  predominantly  available  in 
California,  or  that  they  will  typically  be 
first  offered  for  sale  in  California, 
because  of  California's  ZEV 
requirement,  which  promotes  the  sale  of 
HEVs  and  ZEVs.  Where  manufacturers 
market  HEVs  or  ZEVs  outside  of 
California,  it-is  likely  that  they  will 
market  the  same  vehicles  in  California. 
ConsequenUy,  we  are  finalizing  our 
proposal  to  incorporate  by  reference 
California's  exhaust  emission  test 
procedures  for  HEVs  and  ZEVs.'i^ 


""California  Exhaust  Emission  Standards  and 
Test  Procedures  for  2003  and  Subsequent  Model 
Zero-Emission  Vehicles,  and  2001  and  Subsequent 
Model  Hybrid  Electric  Vehicles.  In  the  Passenger 
Car,  Light-Outy  Truck  and  Medium-Duty  Vehicle 
Classes;  adopted  August  5,  1999. 


In  the  NLEV  program,  we  provided  a 
specific  formula  used  by  California  that 
could  be  used  to  compute  an  HEV 
contribution  factor  to  NMOG  emissions. 
This  formula  took  into  consideration  the 
range  without  engine  operation  of 
various  types  of  HEVs  and  had  the  effect 
of  reducing  the  NMOG  emission 
standard  for  a  given  emission  bin  (for 
HEV  vehicles  only).  This  would  have 
obvious  beneficial  effects  on  a 
manufacturer's  calcidation  of  its 
corporate  NMOG  average. 

The  technology  of  HEVs  is  under 
rapid  change  and  we  do  not  believe  that 
we  can  design  a  formula  now  that  will 
accurately  predict  the  impact  of  HEVs 
on  corporate  average  NOx  emissions  in 
the  Tier  2  time  frame.  Consequently,  we 
are  finalizing  the  proposed  provision  by 
which  manufacturers  could  propose 
HEV  contribution  factors  for  NOx  to 
EPA.  If  approved,  these  factors  can  be 
used  in  the  calculation  of  a 
manufacturer's  fleet  average  NOx 
emissions  and  will  provide  a 
ml^hanism  to  credit  an  HEV  for 
operating  with  no  emissions  over  some 
portion  of  its  life. 

These  factors  will  be  based  on  good 
engineering  judgement  and  will 
consider  such  vehicle  parameters  as 
vehicle  weight,  the  portion  of  the  time 
during  the  test  procedure  that  the 
vehicle  operates  with  zero  emissions, 
the  zero  emission  range  of  the  vehicle,    - 
NOx  emissions  from  hiel-fired  heaters 
and  any  measurable  NOx  emissions 
from  on-board  electricity  production 
and  storage. 

The  final  NLEV  rule  [See  62  FR  pg 
31219,  June  6,  1997)  incorporated  by 
reference  California's  NMOG 
measurement  procedure  and  adopts 
California's  approach  of  using  Reactivity 
Adjustment  Factors  (RAFs)  to  adjust 
vehicle  emission  test  results  to  reflect 
differences  in  the  impact  on  ozone 
formation  between  an  alternative-fueled 
vehicle  and  a  vehicle  fueled  with 
conventional  gasoline.  As  has  been 
discussed  elsewhere  in  this  preamble, 
the  NLEV  program  is  a  special  case  in 
which  California  standards  and 
provisions  were  adopted  virtually  in 
their  entirety.  In  the  preamble  to  the 
final  NLEV  rule  {See  62  FR  31203),  we 
expressed  our  reservations  about  the  use 
of  RAFs.  We  also  addressed  our 
reservations  about  the  use  of  reactivity 
factors  developed  in  California  in  a 
program  that  spans  a  range  of  climates 
and  geographic  locations  across  the 
United  States  in  the  final  rule  on 
reformulated  gasoline  (RFG)  (see  59  FR 
7220).  We  continue  to  be  concerned 
about  the  validity  of  RAFs  to  predict 
ozone  formation  nationwide  and  asked 
the  National  Academy  of  Sciences  to 
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look  at  the  sc  ientific  evidence  in 
support  of  th  3  use  of  these  factors 
nationwide.  /Vhile  we  have  recently 
received  a  report  from  NAS.'^"  we  have 
not  yet  developed  a  final  position  on 
how  RAFs  should  be  treated  in  federal 
regulations.  We  are  finalizing  as 
proposed  not  to  permit  the  use  of  RAFs 
in  the  Tier  2  program. 

The  issue  ^f  RAFs  is  relevant 
primarily  to  ilcohol  and  CNG-fueled 
vehicles.  RAFs  are  not  relevant  at  all  if 
a  manufacturer  elects  to  use  NMHC  data 
to  show  compliance  with  the  NMOG 
standards.  V\^ile,  in  our  final  rule, 
alcohol  and  ( ^NG  vehicles  will  have  to 
comply  with  NMOG  standards 
beginning  in  2004  and  while  we  desire 
to  harmonize  with  California  when 
practical  and  reasonable,  we  will  not 
permit  the  us  e  of  RAFs  for  Tier  2 
vehicles  and  interim  non-Tier  2 
vehicles.  We  note  that  we  are  finalizing 
a  provision  from  the  NPRM  that  permits 
dual  fueled  and  flexible  fueled  vehicles 
to  elect  an  NMOG  value  from  the  next 
higher  bin  wpen  they  are  tested  on  an 
alternative  hiel.  This  provides  flexibility 
in  compliance  with  applicable  NMOG 
standards  fof  these  vehicles.  We  do  not 
believe  that  dedicated  alcohol  or  CNG 
vehicles  should  have  any  problems 
complying  vyith  the  NMOG  standards 
we  are  finalising  and  consequently  the 
relief  these  vehicles  might  get  when 
RAFs  are  employed  is  unnecessary. 

In  its  LEV  11  program,  California  is 
also  implementing  a  number  of  changes 
to  evaporative  emission  test 
procedures. 'pi  Many  of  these  changes 
address  the  evaporative  emission  testing 
of  hybrid  electric  vehicles.  We  proposed 
not  to  adopt  California's  ch^ges, 
because  California  uses  different  test 
temperature^  and  different  test  fuel  in 
its  evaporative  emission  testing  of 
gasoline  vehicles  than  we  use  in  the 
federal  progsam.  The  preamble  to  the 
final  NLEV  rjule  (See  62  FR  31227) 
explains  thai  California  and  EPA  are 
reviewing  ar  industry  proposal  to 
streamline  ai  id  reconcile  the  California 
and  federal  |  irocediores.  That  work  has 
not  been  completed.  However,  where 
California  ac  opts  procedures  specific  to 
HEVs  and  Z:  !Vs,  we  are  adopting  those 
procedures,  jxcept  that  our  testing  will 
occur  at  low  jr  temperatures,  and  use  a 
fuel  determi]  led  by  EPA  to  be 
representatii  e  of  federal  usage  (for  HEVs 
only). 


'20  Ozone 
Gasoline,  May 
National 
web  site:  http 

•2'  California 
and  Test 
Model  Motor 


Proceci  iires 


H.  Small  Volume  Manufacturers 

Our  final  rule  includes  the  following 
flexibilities  intended  to  assist  all 
manufactxirers  in  complying  with  the 
stringent  proposed  standards  without 
harm  to  the  program's  environmental 
goals  as  presented  in  the  NPRM: 

•  A  four  year  phase-in  of  the 
standards  for  LDV/LLDTs; 

•  A  delayed  phase-in  for  HLDTs; 

•  The  freedom  to  select  from  specific 
bins  of  standards: 

•  A  standard  that  can  be  met  through 
averaging,  banking  and  trading  of  NOx 
credits; 

•  Provisions  for  NOx  credit  deficit 
carryover;  and, 

•  Provisions  for  alternative  phase-in 
schedules. 

These  flexibilities  apply  to  all 
manufact\xrers,  regardless  of  size,  and  in 
general  we  believe  they  eliminate  the 
need  for  more  specific  provisions  for 
small  volvune  manufacturers.  ^^^ 
However,  we  proposed  and  are 
finalizing  one  additional  flexibility  for 
small  volimie  manufacturers.  Today's 
rule  exempts  small  volume 
manufacturers  from  the  25%,  50%  and 
75%  Tier  2  phase-in  requirements 
applicable  to  the  2004,  2005  and  2006 
LDV/LLDTs  and  the  50%  phase-in 
requirement  applicable  to  2008  HLDTs. 
Instead,  small  volume  manufacturers 
will  simply  comply  with  the 
appropriate  Tier  2  100%  requirement  in 
the  2007  and  2009  model  year.  In  the 
phase-in  years,  small  volume 
manufacturers  will  simply  comply  with 
the  appropriate  interim  standards  for  all 
of  their  vehicles,  except  that  we  will 
also  exempt  small  volume 
manufacturers  from  the  25%,  50%  and 
75%  phase-in  requirements  for  the  0.20 
g/mi  corporate  average  NOx  standard 
applicable  to  interim  HLDTs  in  2004- 
2006.  Small  volume  HLDT 
manufacturers  must  simply  comply 
with  the  interim  standards,  including 
the  corporate  average  NOx  standard,  in 
2007  for  100%  of  their  vehicles.  During 
model  years  2004-2006,  these  same 
small  volume  manufacturers  must 
comply  with  any  of  the  applicable  bins 
of  standards  for  100%  of  their 
HLDTs.123. 124  Provisions  to  deal 
with  the  leadtime  issue  related  to 
HLDTs  and  outlined  in  section  IV.B. 


Forining  Potential  of  Reformulated 

National  Academy  of  Sciences: 
Acadefcy  Press.  Available  from  the  NAS 
//Jvww. nap.edu. 

vaporative  Emission  Standards 
for  2001  and  Subsequent 
Vehicles.  Adopted  August  5,  1999. 


'22  We  define  small  volume  manufacturers  to  be 
those  with  total  U.S.  sales  of  less  than  15,000 
highway  units  per  year.  Independent  commercial 
importers  (ICls)  with  sales  under  15,000  per  year 
are  included  under  this  term. 

'23  For  a  graphical  illustration  of  the  phase-ins 
through  time,  see  Table  1V.B.-2. 

'2<  2005-2006  for  vehicles  where  the  small 
volume  manufacturer  commences  its  2004  model 
year  for  all  its  2004  vehicles  before  the  fourth 
anniversary  date  of  the  signature  of  this  rule. 


apply  to  small  volume  manufacturers. 
Therefore  unless  the  small  volume 
manufacturer  wants  to  use  the  optional 
NMOG  standards  for  interim  LDT2s  and 
LDT4S,  it  may  optionally  meet  the  Tier 
1  standards  for  its  2004  model  year 
HLDTs,  provided  it  commences  its 
model  year  for  those  vehicles  before  the 
fourth  aimiversary  date  of  today's 
rulemaking. 

As  explained  in  the  NPRM,  we  will 
continue  to  apply  the  federal  small 
volume  manufacturer  provisions,  which 
provide  relief  from  emission  data  and 
durability  showing  and  reduce  the 
amount  of  information  required  to  be 
submitted  to  obtain  a  certificate  of 
conformity.  In  addition,  the  CAP2000 
program  contains  reduced  in-use  testing 
requirements  for  small  volume 
manufacturers. 

Exempting  small  volume 
manufacturers  from  the  Tier  2  and 
interim  HLDT  phase-in  requirements 
eliminates  a  dilemma  that  phase-in 
percentages  can  pose  to  a  manufacturer 
that  has  a  limited  product  line,  i.e.,  how 
to  address  percentage  phase-in 
requirements  if  the  manufacturer  makes 
vehicles  in  only  one  or  two  test  groups. 
We  have  implemented  similar 
provisions  for  small  entities  in  other 
rulemakings.  Approximately  15-20 
manufacturers  that  currently  certify 
vehicles,  many  of  which  are 
independent  commercial  importers 
(ICIs),  will  qualify.  These  manufacturers 
represent  just  a  fraction  of  one  percent 
of  LDVs  and  LDTs  produced.  We  do  not 
believe  that  this  provision  will  have  any 
measurable  impact  on  air  quality. 

1.  Special  Provisions  for  Independent 
Commercial  Importers  (ICIs) 

We  requested  comment  in  the  NPRM 
as  to  whether  ICIs  should  be  exempted 
from  the  interim  and  Tier  2  fleet  average 
NOx  standards.  We  explained  that  ICIs 
may.not  be  able  to  predict  their  sales 
and  control  their  fleet  average  emissions 
because  they  may  be  dependent  upon 
vehicles  brought  to  them  by  individuals 
attempting  to  import  uncertified 
vehicles.  We  noted  that  the  NLEV 
program  is  optional  for  ICIs  and  that 
ICIs  are  specifically  prohibited,  under 
existing  regulations,  from  complying 
with  the  fleet  average  NMOG  standard 
under  the  NLEV  program.  (See  40  CFR 
85.1515(c)).  Also,  the  existing 
regulations  specifically  bar  ICIs  from 
participating  in  any  emission  related 
averaging,  banking  or  trading  program. 
(See  40  CFR  85.1515(d)).  We  expressed 
our  concern  that  if  we  do  not  amend 
this  provision,  ICIs  would  likely  just 
pick  the  least  stringent  bin  available  to 
certify  their  vehicles.  This  would  create 
an  inequity  for  other  manufactiuers, 
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especially  other  small  volume 
manufacturers  that  must  comply  with 
the  fleet  average  NOx  standards. 

Since  we  do  not  believe  it  is  wise  to 
finalize  a  provision  that  could  lead  to  an 
inequity  like  this,  and  since  averaging 
may  not  be  workable  for  ICIs,  we  are 
finalizing  that  ICIs  must  comply  with 
the  standards  fi-om  the  bin  that  contains 
the  relevant  fleet  average  NOx  standard, 
e.g.,  in  model  years  2007  and  later  an 
ICI  would  have  to  use  bin  5  or  below  for 
all  of  its  LDV/LLDTs.  However,  if  an  ICI 
is  able  to  purchase  credits  or  to  certify 
to  bins  below  the  one  containing  the 
fleet  average  NOx  standard,  we  will 
permit  the  ICI  to  bank  credits  for  future 
use.  Where  an  ICI  desires  to  certify  to 
bins  above  the  fleet  average  standard, 
we  will  permit  them  to  do  so  if  they 
have  adequate  and  appropriate  credits. 
Where  an  ICI  desires  to  certify  to  bins 
above  the  fleet  average  standard  and 
does  not  have  adequate  or  appropriate 
credits  to  offset  the  vehicles,  we  will 
permit  the  manufactiuer  to  obtain  a 
certificate  for  vehicles  using  those  bins, 
but  will  condition  the  certificate  such 
that  the  manufacturer  can  only  produce 
vehicles  if  it  first  obtains  credits  from 
other  manufacturers  or  from  other 
vehicles  certified  to  lower  bins  during 
that  model  year. 

We  do  not  believe  that  ICIs  can 
predict  or  estimate  their  sales  of  various 
vehicles  well  enough  to  participate  in  a 
program  that  will  allow  them  leeway  to 
produce  some  vehicles  to  higher  bins 
now,  knowing  that  they  will  sell 
vehicles  from  lower  bins  later.  We  also 
do  not  believe  that  we  can  reasonably 
assume  that  an  ICI  that  certifies  and 
produces  vehicles  one  year,  will  certify 
or  even  be  in  business  the  next,, 
consequently,  we  are  also  not  permitting 
ICIs  to  utilize  the  deficit  carryforward 
provisions  of  the  rule. 

Essentially,  ICIs  will  be  allowed  the 
major  benefits  of  the  averaging,  banking 
and  trading  program,  but  will  be 
constrained  from  getting  into  a  situation 
where  they  can  ever  produce  vehicles  to 
higher  bins  that  they  can  not  cover  with 
credits  at  the  time  they  produce  the 
vehicles. 

2.  Hardship  Provision  for  Small  Volimie 
Manufacturers 

The  panel  convened  under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  recommended  that  we  seek 
comment  on  the  inclusion  of  a  hardship 
provision.  We  requested  comment  on 
whether  we  should  include  such  a 
provision  in  the  NPRM.  Based  upon 
comment,  we  are  including  a  limited 
hardship  provision  in  the  final  rule  that 
will  be  applicable  to  small  volume 
manufacturers. 


Small  voliune  manufacturers  include 
companies  that  independently  import 
motor  vehicles  (Independent 
Commercial  Importers  or  ICIs), 
companies  that  modify  vehicles  to 
operate  on  alternative  fuels,  companies 
that  produce  specialty  vehicles  by 
modifying  vehicles  produced  by  others, 
and  companies  that  produce  small 
quantities  of  their  own  vehicles,  but  rely 
on  major  manufacturers  for  engines  and 
other  vital  emission  related 
components.  In  these  businesses, 
predicting  sales  is  difficult  and  it  is 
often  necessary  to  rely  on  others  for 
technology. 

This  provision  will  provide  limited 
relief  in  the  case  where  a  small  volume 
manufactvuer  is  unable  to  comply  with 
the  phase-in  dates  or  average  NOx 
standard.  The  manufacturer  will  need  to 
provide  evidence  that,  despite  its  best 
efforts,  it  cannot  meet  implementation 
dates  or  required  NOx  averages. 

Appeals  for  hardship  relief  must  be 
made  in  writing,  must  be  submitted 
before  the  earliest  date  of 
noncompliance,  must  include  evidence 
that  the  noncompliance  will  occur 
despite  the  manufacturer's  best  efforts  to 
comply  and  must  include  evidence  that 
severe  economic  hardship  will  be  faced 
by  the  company  if  the  relief  is  not 
granted.  Hardship  relief  will  only  be 
granted  for  the  first  year  alter  a  new 
standard  is  finally  implemented.  For 
small  voliune  manufactiuers,  which  are 
already  exempted  from  the  phase-in 
schedules  for  the  interim  and  Tier  2 
programs,  this  means  that  relief  would 
be  available  for  the  final  phase-in  year 
for  the  LDV/LLDT  Tier  2  phase-in 
(2007),  for  the  final  phase-in  year  for  the 
interim  HLDT  phase-in  (2007),  and  the 
final  phase-in  year  for  the  Tier  2  HLDT 
phase-in  (2009).  Relief  will  also  be 
available  for  manufacturers  that  did  not 
opt  into  NLEV  and  must  meet  our 
interim  standards  for  all  their  LDV/ 
LUDTs  in  2004,  and  relief  will  be 
available  for  HLDTs  and  MDPVs  which 
must  be  brought  under  our  interim 
program  in  the  2004  model  year. 

We  will  work  with  the  apjplicant  to 
ensiue  that  all  other  remedies  available 
under  this  rule,  e.g.,  use  of  banked  or 
purchased  credits,  are  exhausted  before 
granting  additional  relief,  and  will  limit 
the  period  of  relief  to  one  year.  Note  that 
in  our  discussion  of  the  credit  deficit 
carryforward  provision  in  section 
rV.B.4.d.vi,  we  indicate  that  we  are  not 
permitting  small  volume  manufacturers 
to  carry  deficits  forward  until  they  have 
demonstrated  compliance  with  the  NOx 
averaging  provisions  for  one  year.  This 
is  to  prevent  small  volume 
manufacturers,  that  have  already 
received  additional  time  due  to  the 


waiver  of  the  phase-in  requirements, 
from  gaining  even  more  time  to  finally 
comply  through  the  credit  deficit 
carryforward  provisions. 

To  avoid  this  provision  creating  a  self- 
implementing  problem,  by  which  the 
very  existence  of  the  hardship  provision 
prompts  small  volume  manufacturers  to 
delay  development,  acquisition  and 
application  of  new  technology,  we  want 
to  make  clear  that  we  expect  this 
provision  to  be  rarely  used.  Our  final 
rule  contains  numerous  flexibilities  for 
all  manufacturers  and  it  waives  the 
phase-in  steps  for  small  volume 
manufactiirers,  which  effectively 
provides  them  more  time.  We  expect 
small  manufacturers,  to  prepare  for  the 
applicable  implementation  dates  in 
today's  rule. 

/.  Compliance  Monitoring  and 
Enforcement 

1.  Application  of  EPA's  Compliance 
Assurance  Program,  CAP2000 

The  CAP2000  program  (64  FR  23905. 
May  14,  1999)  streamlines  and 
simplifies  the  procedures  for 
certification  of  new  vehicles  and  will 
also  require  manufacturers  to  test  in-use 
vehicles  to  monitor  compliance  with 
emission  standards.  The  CAP2000 
program  was  developed  jointly  with  the 
State  of  California  and  involved 
considerable  input  and  support  from 
manufacturers.  As  the  name  implies,  it 
can  be  implemented  as  early  as  the  2000 
model  year. 

We  are  finalizing  our  proposal  that 
the  Tier  2  and  the  interim  requirements 
will  be  implemented  subject  to  the 
requirements  of  the  CAP2000  program. 
Certain  CAP2000  requirements  are  being 
slightly  modified  to  reflect  changes  to 
useful  lives,  standard  structure  and 
other  aspects  of  the  Tier  2  program,  but 
we  proposed  no  major  changes  to 
fundamental  principles  of  the  CAP2000 
program,  and  we  are  not  adding  any 
major  changes  with  today's  final  rule. 

Although  we  proposed  changes  to 
useful  lives,  we  did  not  propose  to 
amend  the  50,000  mile  minimum 
mileage  used  in  manufacturer  in-use 
verification  testing  or  in-use 
confirmatory  testing  under  the  CAP2000 
program  at  this  time.  The  CAP2000  in- 
use  program  is  not  yet  implemented  and 
we  believe  it  is  appropriate  to  allow 
manufacturers  to  gain  experience  with 
procuring  and  testing  vehicles  at  the 
50,000  mile  level  before  making 
significant  changes.  However,  where 
one  vehicle  from  each  in-use  test  group 
would  have  a  minimum  mileage  of 
75,000  miles  under  the  CAP2000 
program,  we  proposed  and  are 
finalizing,  consistent  with  California,  to 
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change  that  figure  to  90,000  miles  for 
Tier  2  vehicles. 

We  may,  in  our  own  in-use  program, 
prociire  and  iest  vehicles  at  mileages 
higher  than  90,000  and  pursue  remedial 
actions  (e.g.,  recalls)  based  on  that  data. 
We  may  also  juse  that  data  as  the  basis 
to  initiate  a  rulemaking  to  make  changes 
in  the  CAP2c|oO  in-use  requirements,  if 
the  data  inditate  significant  non- 
conformity at  higher  mileages. 

We  are  nn^izmg  certification  test  fuel 
specifications  consistent  with  our  final 
fuel  sulfur  requirements.  Given  the 
phase-in  for  low  sulfur  fuel  we  are 
finalizing  in  this  rulemaking,  we 
recognize  thajt  2004  to  2007  vehicles 
(and  vehicle^  certified  in  earlier  model 
years  to  bank  early  NOx  credits)  may  be 
exposed  to  higher  sulfur  levels  early  in 
their  lives.  Bfcause  of  this  sulfur 
exposure,  th^se  vehicles  could 
experience  problems  with  OBD 
indicator  ligl^t  illuminations. 

Consistent  with  oiu'  approach  under 
the  NLEV  pritgram,  we  vdll  consider 
requests  fron  i  manufacturers  to  permit 
OBD  systems  that  function  properly  on 
low  sulfur  fusl,  but  exhibit  sulftn- 
induced  passes  when  operated  on 
higher  sulfuri  fuel.  For  OBD  systems  that 
ex^bit  sulfu  --induced  indicator  light 
illiuninatioD  we  will  consider  requests 
to  modify  su  :h  vehicles  on  a  case-by- 
case  basis. 
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in-use  testing  provisions 
rule.  Also,  we  expect  to 


continue  our  own  in-use  testing 
program  for  exhaust  and  evaporative 
emissions.  We  will  pinsue  remedial 
actions  when  substantial  numbers  of 
properly  maintained  and  used  vehicles 
fail  any  stjuidard  in  either  in-use  testing 
program. 

Consistent  with  our  approach  under 
NLEV  we  will  consider  requests,  prior 
to  manufacturer  or  EPA  in-use  testing  to 
permit  preconditioning  procedures 
designed  solely  to  remove  the  effects  of 
high  sulfur  gasoline  on  vehicles 
produced  through  the  2007  model  year. 

We  retain  the  right  to  conduct 
Selective  Enforcement  Auditing  of  new 
vehicles  at  manufacturer's  facilities.  In 
recent  years,  we  have  discontinued  SEA 
testing  of  new  LDVs  and  LDTs,  because 
compliance  rates  were  routinely  at 
100%.  We  recognize  that  the  need  for 
SEA  testing  may  be  reduced  by  the  low 
mileage  in-use  testing  requirements  of 
the  CAP2000  program.  However,  we 
expect  to  re-examine  the  need  for  SEA 
testing  as  standards  tighten  under  the 
NLEV,  interim,  and  Tier  2  programs. 

We  have  estabfished  a  data  base  to 
record  and  track  manufacturers' 
compliance  with  NLEV  requirements 
including  the  corporate  average  NMOG 
standards.  We  expect  to  monitor 
manufactiners'  compliance  with  the 
Tier  2  and  interim  corporate  average 
NOx  standards  in  a  similar  fashion  and 
also  to  monitor  manufacturers'  phase-in 
percentages  for  Tier  2  vehicles. 

3.  Relaxed  In-Use  Standards  for 
Vehicles  Produced  During  the  Phase-in 
Period 

The  Tier  2  standards  will  be 
challenging  for  manufacturers  to 


achieve,  and  some  vehicles  vvill  pose 
more  of  a  challenge  than  others.  Not 
only  will  manufacturers  be  responsible 
for  assuring  that  vehicles  can  meet  the 
standards  at  the  time  of  certification, 
they  will  also  have  to  ensure  that  the 
vehicles  comply  when  self-tested  in-use 
imder  the  provisions  of  the  CAP2000 
program,  and  when  tested  by  EPA  under 
its  in-use  ("Recall")  test  program. 

With  any  new  technology,  or  even 
with  new  calibrations  of  existing 
technology,  there  are  risks  of  in-use 
compliance  problems  that  may  not 
appear  in  the  certification  process.  In- 
use  compliance  concerns  may 
discourage  manufacturers  from  applying 
new  technologies  or  new  calibrations. 
Thus,  we  proposed  and  are  finalizing, 
relaxed  in-use  standards  for  those  bins 
most  likely  to  require  the  greatest 
applications  of  effort,  to  provide 
assuremce  to  the  manufacturers  that  they 
will  not  face  recall  if  they  exceed 
standards  by  a  specified  amount. 

For  the  first  two  years  after  a  test 
group  meeting  a  new  standard  is 
introduced,  that  test  group  will  be 
subject  to  more  lenient  in-use  standards. 
These  "in-use  standards"  will  apply 
only  to  bin  5  and  below,  only  for  the 
pollutants  indicated,  and  only  for  the 
first  two  model  years  that  a  test  group 
is  certified  xmder  that  bin.  The  in-use 
standards  vwll  not  be  applicable  to  any 
test  group  first  certified  to  a  new 
standard  after  2007  for  LDV/LLDTs  or 
after  2009  for  HLDTs. 

The  temporary  in-use  standards  are 
showm  in  "Table  V.A.-3  below. 


Table  V.A.-3.— In-use  Compliance  Standards  (g/mi) 

[Certification  standards  shown  for  reference  purposes] 


50,000 
120,000 
120,000 
120,000 
120,000 


NOx 
In-use 


0.05 
0.10 
0.06 
0.05 
0.03 


NOx 
certification 


0.07 
0.04 
0.03 
0.02 


NMOG 
in-use 


n/a 

n/a 

n/a 

0.09 

0.02 


NMOG  certification 


0.075 
0.090 
0.070 
0.055 
0.010 
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pecific 
tin 


multipliers  can  be  used  only  for  years 
during  which  bin  10  is  viable,  only  for 
diesels  and  only  for  the  pollutants 
indicated. 

We  believe  manufactiu-ers  should  and 
will  strive  to  meet  certification 
standards  for  the  full  useful  lives  of  the 
vehicles,  but  we  recognize  that  the 
existence  of  such  in-use  standards  poses 
some  risk  that  a  manufacturer  might  aim 
for  the  in-use  standard  in  its  design 
efforts  rather  than  the  certification 


standard,  and  thus  market  less  diuable 
designs.  We  do  not  believe  that  risk  to 
be  significant.  We  believe  that  such 
risks  are  more  than  balanced  by  the 
gains  that  can  result  from  earlier 
application  of  new  technology  or  new 
calibration  techniques  that  might  occur 
in  a  scenario  where  in-use  liability  is 
slightly  reduced.  Further,  we  believe 
that  the  in-use  standards  will  be  of  short 
enough  duration  that  any  risks  are 
minimal. 
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4.  Enforcement  of  the  Tier  2  and  Interim 
Corporate  Average  NOx  Standards 

We  are  finalizing,  as  proposed,  that 
manufacturers  can  either  report  that 
they  meet  the  relevant  corporate  average 
NOx  standard  in  their  annual  reports  to 
the  Agency  or  they  can  show  via  the  use 
of  NOx  credits  that  they  have  offset  any 
exceedance  of  the  corporate  average 
NOx  standard.  Manufactiu^rs  will  also 
have  to  report  their  NOx  credit  balances 
or  deficits. 

The  averaging,  banking  and  trading 
program  will  be  enforced  through  the 
certificate  of  conformity  that  the 
manufactiuer  must  obtain  in  order  to 
introduce  any  regidated  vehicles  into 
commerce.  The  certificate  for  each  test 
group  will  require  all  vehicles  to  meet 
the  applicable  Tier  2  emission  standards 
from  the  applicable  bin  of  the  Tier  2 
program,  and  will  be  conditioned  upon 
the  manufacturer  meeting  the  corporate 
average  NOx  standard  within  the 
required  time  frame.  If  a  manufacturer 
fails  to  meet  this  condition,  the  vehicles 
causing  the  corporate  average  NOx 
exceedance  will  be  considered  to  be  not 
covered  by  the  certificate  of  conformity 
for  that  engine  family.  A  manufacturer 
will  be  subject  to  penalties  on  an 
individual  vehicle  basis  for  sale  of 
vehicles  not  covered  by  a  certificate. 
These  provisions  will  also  apply  to  the 
interim  corporate  average  standards. 

As  outlined  in  detail  in  the  preamble 
to  the  final  NLEV  rule,  EPA  will  review 
the  manufacturer's  sales  to  designate  the 
vehicles  that  caused  the  exceedance  of 
the  corporate  average  NOx  standard.  We 
will  designate  as  nonconforming  those 
vehicles  in  those  test  groups  with  the 
highest  certification  emission  values 
first,  continuing  until  a  niunber  of 
vehicles  equal  to  the  calculated  niunber 
of  noncomplying  vehicles  as  determined 
above  is  reached.  In  a  test  group  where 
only  a  portion  of  vehicles  are  deemed 
nonconforming,  we  will  determine  the 
actual  nonconforming  vehicles  by 
coimting  backwards  from  the  last 
vehicle  produced  in  that  test  group. 
Manufacturers  will  be  liable  for 
penalties  for  each  vehicle  sold  that  is 
not  covered  by  a  certificate. 

Dvu-ing  phase  in  years,  the  certificates 
will  also  require  manufacturers  to  meet 
the  applicable  phase-in  requirements. 
Compliance  with  the  phase-in 
requirements  will  be  enforced  in  the 
same  manner  as  for  the  corporate 
average  NOx  standard.  For  the  optional 
phase-in  requirement  for  HLDTs  for 
model  year  2004,  manufactiuers  must 
declare  in  their  application  for 
certification  whether  they  intend  to 
comply  with  the  interim  requirements 
for  all  of  their  HLDTs  and  initiate  phase- 


in  to  the  interim  corporate  average  NOx 
standard  in  2004  and  receive  the 
benefits  of  that  phase-in  (less  stringent 
NMOG  standards  for  certain  LDT2s  and 
LDT4s).  Comphance  with  this  phase-in 
requirement  and  the  fleet  average  NOx 
standard  will  be  enforced  just  like 
compliance  with  any  other  average  NOx 
standard  and  phase-in  requirement  of 
today's  program. 

We  will  dso  condition  certificates  to 
enforce  the  requirements  that 
manufacturers  not  sell  NOx  credits  that 
they  have  not  generated.  A 
manufactiuer  that  transfers  NOx  credits 
it  does  not  have  will  create  an 
equivalent  number  of  debits  that  it  must 
offset  by  the  reporting  deadline  for  the 
same  model  year.  Failure  to  cover  these 
debits  with  NOx  credits  by  the  reporting 
deadline  will  be  a  violation  of  the 
conditions  under  which  EPA  issued  the 
certificate  of  conformity,  and 
nonconforming  vehicles  will  not  be 
covered  by  the  certificate.  EPA  will 
identify  the  nonconforming  vehicles  in 
the  same  manner  described  above. 

In  the  case  of  a  trade  that  results  in 
a  negative  credit  balance  that  a 
manufacturer  could  not  cover  by  the 
reporting  deadline  for  the  model  year  in 
which  the  trade  occiuxed,  we  proposed, 
and  are  finalizing,  to  hold  both  the 
buyer  and  the  seller  liable.  This  is 
consistent  with  other  mobile  soiutre 
rules,  except  for  the  NLEV  rule  as 
discussed  below.  We  believe  that 
holding  both  parties  liable  will  induce 
the  buyer  to  exercise  diligence  in 
assuring  that  the  seller  has  or  will  be 
able  to  generate  appropriate  credits  and 
will  help  to  ensure  that  inappropriate 
trades  do  not  occiu. 

In  the  NLEV  program  we 
implemented  a  system  in  which  only 
the  seller  of  credits  would  be  liable.  In 
the  preamble  to  the  final  NLEV  rule  [See 
62  FR  31216),  we  explained  that  a 
multiple  liability  approach  would  be 
imnecessary  in  the  context  of  the  NLEV 
program  given  that  the  main  benefit  to 
a  multiparty  liability  approach  would  be 
to  "protect  against  a  situation  where  one 
party  sells  invalid  credits  and  then  goes 
bankrupt,  leaving  no  one  liable  for 
either  penalties  or  compensation  for  the 
enviroiunental  harm."  Our  preamble 
stated  further  that  EPA  would  not 
necessarily  take  the  same  approach  for 
"other  differently  situated  trading 
programs." 

The  NLEV  program  was  implemented 
to  be  a  relatively  short  duration 
program,  dxuing  which  time  we  could 
expect  relative  stability  in  the  industry. 
Also,  given  that  NLEV  is  a  voluntary 
program  of  lower  than  mandated 
standards,  we  did  not  expect  that  the 
smallest  manufactiu^rs  would  opt  in. 


These  are  the  companies  whose  stability 
is  most  in  jeopardy  in  a  d)mamic  and 
very  competitive  worldwide  business. 
We  currently  believe  that  the  Tier  2 
program  and  its  framework  will  remain 
for  many  years.  We  note  that  the 
program  is  not  scheduled  for  complete 
phase-in  for  almost  nine  years  alter  the 
publication  of  today's  rule.  All 
manufactiirers,  large  and  small,  will 
ultimately  have  to  meet  the  Tier  2 
standards.  We  cannot  predict  that  in  the 
Tier  2  timeframe  there  will  not  be 
companies  that  leave  the  market  or  are 
divided  between  other  companies  in 
mergers  and  acquisitions.  Thus  we 
believe  it  is  prudent  to  implement  a 
program  to  provide  inducements  to  the 
seller  to  assiu-e  the  validity  of  any 
credits  that  it  purchases  or  contracts  for. 

/.  Addressing  Environmentally 
Beneficial  Technologies  Not  Recognized 
by  Test  Procedures 

Compliance  with  the  current  and 
proposed  EPA  motor  vehicle  emission 
standards  is  based  on  the  emission 
performance  of  a  vehicle  over  EPA's 
prescribed  test  procedure.  While  this 
test  procedure  addresses  many  of  the 
aspects  of  a  vehicle's  impact  on  air 
quality,  it  does  not  address  all  such 
impacts.  EPA  is  aware  of  two 
developing  technologies  which  have 
potential  to  improve  ozone-related  air 
quality,  but  that  would  not  do  so  over 
the  current  EPA  test  procedure. 

The  first  example  is  a  device  that 
removes  ozone  from  the  air  as  the 
vehicle  is  driven.  A  major  producer  of 
automotive  catalysts,  Englehard,  has 
developed  a  catalytic  coating  for  vehicle 
radiators  (called  PremAir)  that  converts 
ambient  ozone  to  oxygen.  ARB  has  been 
working  with  Englehard  for  some  time 
to  develop  a  procedure  which  would 
grant  PremAir  and  other  direct  ozone 
reducing  technologies  a  NMOG  credit 
imder  its  LEV  I  and  LEV  II  programs. 
ARB  issued  on  December  20,  1999  a 
Manufacturers  Advisory  Circular 
outlining  procedures  for  establishing 
such  a  NMOG  credit. 

Englehard  submitted  substantial 
comments  to  the  Tier  2  NPRM, 
including  ozone  modeling  results  for 
five  cities  (Los  Angeles,  Houston, 
Atlanta,  New  York  City,  and  Chicago). 
This  ozone  modeling  compared  the 
ozone  reductions  from  reduced  exhaust 
VOC  and  NOx  emissions  to  that  from 
using  PremAir.  As  a  result  of  this 
modeling,  Englehard  requested  that  EPA 
grant  a  typical  PremAir  system  a  NMOG 
or  NOx  emission  credit  of  0.015  g/mi. 
This  credit  would  be  adjusted  based  the 
exact  design  and  performance  of  the 
system  and  vehicle  being  certified. 
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The  secon(  I  example  is  an  insulated 
catalyst.  The  insulation  retains  heat  for 
extended  periods  of  time,  increasing  the 
catalyst  temperature  when  the  engine  is 
started  and  reducing  the  time  required 
for  the  catalyst  to  reach  an  operational 
temperature.  I  This  technology  can 
reduce  cold  itart  emissions  for  engine 
off  times  (caBed  soaks)  of  24  hours  or 
less.  The  vasi  majority  of  engine  soaks 
in-use  are  leas  than  24  hours.  However, 
EPA's  test  procedure  only  tests 
emissions  at  two  fairly  extreme  soak 
times:  10  minutes  and  12-36  hours.  The 
10  minute  so  ak  is  so  short  that  even  an 
uninsulated  ;atalyst  is  warm  enough  to 
quickly  begi*  working  upon  restart.  The 
36  hour  soak  is  beyond  the  practical 
limit  of  cost-  affective  insulating 
techniques,  i  is  a  result  of  the  Tier  2 
NPRM,  EPA  received  a  number  of 
inquiries  froi  n  potential  manufacturers 
of  insulated  catalysts,  requesting  further 
information  ibout  emission  credits,  test 
procedures  a  nd  certification 
requirement!;. 

EPA  beliei  es  that  both  of  these 
technologies ,  as  well  as  other  potential 
technologies ,  will  reduce  regulated 
emissions  ar  d/or  ambient  ozone  levels, 
as  long  as  th  ;y  operate  as  designed  in- 
use.  EPA  wii  1  work  with  the  developers 
of  such  techi  lologies  to  establish 
regulatory  pi  ocedures  to  determine 
whether  it  is  appropriate  to  grant 
emission  ere  dit  for  particular 
technologies  This  process  will  involve 
the  opportui  ity  for  public  notice  and 
comment. 

With  regai  d  to  Englehard's  PremAir 
technology.  IP  A  specifically  requested 
comments  o:i  ARB's  proposed  approach 
to  determini  ig  an  NMOG  credit  and 
received  no  idverse  comment  on 
granting  this  type  of  technology  a  VOC 
emission  ere  dit.  Thus,  EPA  is 
promulgatin ;  today  procedures  very 
similar  to  A  tB's  for  certifying  such 
technologies  and  determining  the 
appropriate  I'OC  emission  credit.  The 
only  difference  between  EPA's  and 
ARB's  procedures  involve  assessing  the 
effectivenesi  of  VOC  emission 
reductions  a  tid  ozone  reducing  devices 
in  areas  out;  ide  of  California. 

In  summa  -y,  the  ozone  reductions 
associated  b  /  both  the  ozone  reducing 
technology,  such  as  PremAir.  and 
exhaust  VO< '  emission  reductions  will 
be  estimatet  using  urban  airshed 
modeling,  u  ting  up-to-date  chemical 
and  meteorc  logical  simulation 
techniques,  "our  local  areas  shall  be 
modeled:  N(  w  York  City,  Chicago, 
Atlanta  and  Houston.  The  ozone 
episodes  to  )e  modeled  shall  be  those 
selected  by  he  states  for  use  in  their 
most  recent  ozone  SIPs.  Emissions  shall 
be  projectec  for  calendar  year  2007. 


Baseline  emissions  will  include  the 
benefits  of  the  Tier  2  and  sulfur 
standards  being  promulgated  today,  as 
well  as  all  other  emission  controls 
assimied  in  EPA's  ozone  modeling  of 
the  benefits  of  the  Tier  2  and  sulfur 
standards  described  above.  The  ozone 
benefit  of  VOC  emission  reductions  will 
be  modeled  by  assiuning  that  Tier  2 
LDVs  and  LDTs  meet  a  0.055  g/mi 
exhaust  NMOG  standard  instead  of  a 
0.09  g/mi  NMOG  standard.  The 
relationship  between  changes  in  exhaust 
NMOG  emission  standards  and  in-use 
VOC  emissions  shall  be  determined  by 
modeling  LDV+LDT  emission  in  2030 
assiuning  that  all  Tier  2  vehicles  meet 
a  0.055  g/mi  exhaust  NMOG  standard 
instead  of  a  0.09  g/mi  NMOG  standard. 
All  emission  modeling  shall  utilize  the 
updated  Tier  2  emission  model 
developed  by  EPA  as  part  of  this  rule, 
or  MOBILE6,  once  it  is  available.  The 
measure  of  ozone  to  be  used  in 
calculating  VOC  emission  equivalency 
will  be  the  peak  one-hour  ozone  level 
anywhere  in  the  modeled  region  on  the 
day  when  ozone  is  at  its  highest.  The 
NMOG  credit  will  be  determined  by 
averaging  the  NMOG  credit  determined 
in  each  of  the  foiu  local  areas. 

Simulation  of  the  benefits  of  the 
direct  ozone  reducing  device  will 
assume  that  ozone  levels  inunediately 
around  the  roadway  will  be  40%  less 
than  that  existing  in  the  broader  grid. 
The  performance  aspects  of  the  direct 
ozone  reducing  device  can  be  simulated 
by  any  reasonable  values,  since  the 
appropriate  NMOG  credit  for  any 
specific  application  of  this  technology 
will  be  scaled  to  the  performance  of  the 
specific  application. 

The  manufactiu-er  wishing  to  obtain 
an  NMOG  credit  for  use  of  this 
technology  must  demonstrate  its 
effectiveness  to  EPA  as  part  of  the 
certification  process.  This  will  involve 
demonstrating  the  air  flow  through  the 
device,  its  ozone  destruction  capability 
under  conditions  analogous  to  those 
photochemically  modeled,  the 
diu-ability  of  this  capability  over  the 
useful  life  of  the  vehicle  and  the  method 
to  be  used  to  diagnose  its  effectiveness 
in-use. 

Regarding  the  insulated  catalyst 
technology,  less  information  has  been 
received  to  date  on  its  performance.  We 
are  not  promulgating  regulations  for 
determining  the  appropriate  credit  for 
such  technology  today.  However,  when 
we  were  developing  our  SFTP 
standards,  EPA  developed  a 
methodology  to  assess  the  emission 
benefits  of  insulated  catalysts  or  other 
techniques  which  reduced  emissions 
after  the  vehicle  soaks  between  10 
minutes  and  12-36  hours.  Thus,  EPA 


expects  to  use  this  methodology  as  a 
starting  point  in  assessing  the  benefit  of 
insulated  catalysts  and  will  continue  to 
assess  development  of  options  in  this 
area.  Because  an  insulated  catalyst 
operates  essentially  like  a  typical 
catalyst,  we  do  not  expect  that  the  test 
procediues  for  its  certification  would 
differ  from  those  applicable  to  typical 
Tier  2  vehicles.  The  primary  difference 
will  be  an  assessment  of  its  effectiveness 
relative  to  conventional  catalyst 
technology  over  a  range  of  vehicle  soak 
times  between  10  minutes  and  36  hours. 
Then,  it  will  be  necessary  to  estimate 
the  average  effectiveness  in-use  relative 
to  conventional  technology  using  the  in- 
use  frequency  of  vehicle  soak  times. 

K.  Adverse  Effects  of  System  Leaks 

The  standards  set  forth  in  today's 
final  rule  are  very  stringent.  They 
require  extremely  tight  control  of  air/ 
fuel  ratios  and  also  tight  control  of  the 
inputs  to  the  catalyst{s).  A  sealed 
exhaust  system  is  crucial  to  the  proper 
operation  and  emission  control  of 
current  vehicles  and  even  more  so  to  the 
expected  Tier  2  vehicles.  Because  a 
given  point  in  the  exhaust  system 
intermittently  sees  negative  pressure, 
exhaust  leaks  can  permit  air  to  enter  the 
exhaust  system.  Even  tiny  amounts  of 
•air  entering  this  way  can  have  large 
impacts  on  the  output  of  the  oxygen 
sensor,  ff  the  output  of  the  oxygen 
sensor  is  affected,  then  the  exhaust 
output  of  the  cylinders  will  be  affected. 
Consequently,  an  exhaust  leak  can  lead 
to  both  excess  NOx  and  NMOG 
emissions.  Air  entering  through  exhaust 
leaks  can  also  impact  the  NOx 
conversion  efficiency  of  catalysts. 

In  the  preamble  to  the  NPRM,  we 
expressed  our  concerns  about  the 
impact  of  small  exhaust  leaks  and 
requested  comment  on  design  or  on- 
board monitoring  measures  we  could 
finalize  to  ensure  that  exhaust  systems 
were  manufactiued  and  installed  in 
such  a  way  that  leaks  are  prevented.  We 
also  asked  for  comment.,  on  whether  we 
should  implement  a  provision  that 
would  require  manufacturers  to 
demonstrate  through  engineering 
analysis  or  design  that  the  possibilities 
of  exhaust  leaks  have  been  addressed. 

Manufacturers  indicated  in  their 
conunents  that  they  believe  addressing 
exhaust  leaks  is  unnecessary.  We 
believe  otherwise.  Data  we  have  seen 
suggest  that  very  large  emission  effects 
can  occur  due  to  very  small  leaks. 
Consequently,  we  are  finalizing  a 
provision  in  today's  rule  that  will 
require,  as  part  of  the  certification 
process,  for  manufacturers  to  indicate 
that  they  have  conducted  an  engineering 
analysis  of  the  exhaust  system.  This 


analysis  must  cover  the  entire  exhaust 
system,  including  air  injection  systems, 
from  the  engine  block  exhaust  manifold 
gasket  surface  to  a  point  beyond  the  last 
catalyst  or  oxygen  sensor.  This  analysis 
must  detennine  whether  the  exhaust 
system  has  been  designed  to  facilitate 
leak-free  assembly,  installation,  repair 
and  operation  for  the  full  useful  life  of 
the  vehicle. 

With  regard  to  the  concept  of 
"facilitating  leak-free  repair",  we  intend 
that  manufacturers  should  ascertain  that 
the  exhaust  system  can  be  removed  in 
a  dealership  or  repair  shop  for  repairs  to 
the  exhaust  system  itself  or  to  other 
components  of  the  vehicle  and  be  able 
to  be  reassembled  and  reinstalled  in  a 
leak  free  manner  using  commonly 
available  tools.  It  is  not  our  intention 
that  the  concept  of  "facilitating  leak-free 
repafr"  apply  to  situations  of  gross 
misuse,  tampering  or  serious  vehicle 
damage. 

L.  The  Future  Development  of  Advanced 
Technology  and  the  Role  of  Fuels 

The  EPA  staff  will  continue  to  assess 
the  emission  control  potential  of 
vehicles  powered  by  technologies  such 
as  lean-bm-n  and/or  fuel-efficient 
technologies,  including  diesel  engines 
equipped  with  advanced  aftertreatment 
systems,  gasoline  direct  injection 
engines,  and  other  technologies  that 
show  promise  for  significant  advances 
in  fuel  economy  and  meeting  the  Tier  2 
standards  in  the  post-2004  time  frame. 
In  this  assessment,  we  will  maintain  a 
"systems"  perspective,  considering  the 
progress  of  advanced  vehicle 
technologies  in  the  context  of  the  role 
that  sulfur  in  fuels  plays  in  enabling  the 
introduction  of  these  advanced 
technologies  or  maximizing  their 
effectiveness. 

M.  Miscellaneous  Provisions 

We  are  finalizing,  as  proposed,  to 
continue  existing  emission  standards 
from  Tier  1  and  NLEV  that  apply  to  cold 
CO,  certification  short  testing,  refueling, 
miming  loss,  and  highway  NOx.  We  are 
discontinuing,  as  proposed,  the  50 
degree  (F)  standards  and  testing 
included  in  the  NLEV  program.  The  50 
degree  standards  are  a  part  of  the  NLEV 
program  because  that  national  program 
adopted  California  requirements 
virtually  in  their  entirety.  These 
standards  had  not  previously  been  part 
of  any  federal  program.  We  are  also 
discontinuing  idle  CO  standards  for 
LDTs,  based  upon  comment.  These 
standards  are  adequately  covered  by  the 
certification  short  test  standards. 


VI.  Gasoline  Sulfur  Program 
Compliance  and  Enforcement 
Provisions 

A.  Overview 

The  gasoline  sulfur  program 
promulgated  today  has  many  of  the 
same  features  as  the  reformulated 
gasoline/conventional  gasoline  (RFC/ 
CG)  program,  including  refinery 
averaging,  refinery  and  downstream 
level  caps,  and  the  generation  and  use 
of  credits.  These  features  raise  similar 
compliance  issues  for  both  programs.  As 
a  result,  the  enforcement  mechanisms  of 
the  gasoline  sulfur  rule  generally  track 
those  of  the  RFG/CG  rule,  where 
applicable.  Because  low  sulfur  gasoline 
is  necessary  to  avoid  significant 
impairment  of  Tier  2  motor  vehicle 
emissions  technology,  we  believe 
measures  are  needed  to  assure  that 
gasoline  meets  the  standards 
promidgated  in  today's  rule  at  the  time 
the  gasoline  leaves  the  refinery  gate  or 
is  imported,  and  to  assure  that  the 
quality  of  the  gasoline  is  maintained 
downstream  of  the  refinery. 

More  specifically,  today's  rule 
includes  the  following  provisions: 

•  Refiners  and  importers  must  test 
each  batch  of  gasoline  produced  or 
imported  for  sulfur  content  and 
maintain  testing  records  and  retain  test 
samples; 

•  Refiners  and  importers  must  submit 
reports  regarding  compliance  with  the 
average  standards  and  credit  provisions; 

•  Attest  procedures'"  similar  to 
those  of  the  RFG/CG  rule  will  be 
applied  to  the  sulfur  standards  and 
credit  provisions; 

•  Refiners  and  importers  are 
prohibited  from  using,  selling  or 
purchasing  invalid  sulfur  credits,  and 
are  required  to  adjust  compliance 
calculations  if  invalid  credits  have  been 
used,  sold  or  purchased;        f 

•  Small  foreign  refiners  subject  to  the 
small  refiner  standards  described  in 
section  IV.C.  above  must  comply  with 
the  rule's  small  refiner  compliance 
requirements  and  other  requirements  to 
ensure  the  separation  of  such  foreign 
gasoline  from  all  other  gasoline  to  the 
U.S.  port  of  entry;  any  foreign  refiners 
participating  in  the  early  credit 
generation  program  must  also  meet 
certain  provisions  concerning  credit 
generation,  including  reporting  and 
recordkeeping; 

•  All  regulated  parties  in  the  gasoUne 
distribution  system  who  are 
downstream  fi-om  the  refiner  or  importer 
must  comply  with  downstream  sulfur 
cap  standards; 


"*  40  CFR  Part  80,  subpart  F. 


•  Regulated  parties  are  subject  to 
presiunptive  liability  for  violations  at  a 
party's  own  facility  and  for  violations  at 
other  facilities  that  could  have  been 
caused  by  the  regulated  party;  branded 
refiners  are  subject  to  liability  for 
violations  occurring  at  branded 
facilities. 

•  Refiners  and  distributors  may 
implement  downstream  quality 
assurance  testing  to  assure  compliance 
and  to  establish  an  element  of  defense 
against  presumptive  liability. 

As  in  other  fuels  programs,  the  sulfur 
standards  apply  to  all  motor  vehicle  fuel 
that  meets  the  definition  of  gasoline, 
except  for  aviation  fuel  and  racing 
gasoline,  as  was  proposed  in  the  NPRM. 
See  40  CFR  80.2(c).  Gasoline  sulftir 
standards  apply,  however,  to  gasoline 
that  is  ultimately  used  in  nonroad 
equipment  or  marine  engines. 

As  we  noted  in  the  NPRM,  we  are 
aware  there  are  certain  fuels,  such  as 
aviation  fuel  and  racing  fuel,  that  are 
generally  segregated  from  gasoline 
throughout  the  distribution  system. 
Where  such  fuels  are  segregated  frtjm 
motor  vehicle  gasoline  and  not  made 
available  for  use  in  motor  vehicles,  the 
fuel  is  not  subject  to  sulfur  rule 
standards.  However,  if  such  fuels  are 
not  segregated  throughout  the 
distribution  system,  but  are  used  as 
motor  vehicle  gasoline  or  are 
commingled  with  motor  vehicle 
gasoline,  then  any  person  who 
introduces  such  fuels  into  the  gasoline 
distribution  system  is  a  refiner,  subject 
to  all  the  refiner  requirements  of  today's 
regulations,  including  registration, 
reporting,  testing  and  meeting  the 
national  refiner  average  and  cap 
standards  for  the  volume  of  gasoline 
that  person  added  to  the  distribution 
system.  Today's  rule  adopts  the 
provisions  concerning  fuel  used  for 
racing  vehicles  as  proposed. 

One  commenter  suggested  that  racing 
gasoline  or  aviation  gas  should  be 
allowed  to  be  used  as  motor  vehicle 
gasoline  by  downstream  parties  so  long 
as  the  racing  gasoline  or  aviation  gas 
does  not  exceed  the  applicable 
downstream  cap  standard.  We  disagree. 
Racing  gas  that  meets  the  applicable 
downstream  sulfur  cap  would 
nevertheless  not  be  subject  to  the 
refinery  gate  cap  or  averaging  standards, 
and  may  not  meet  such  standards. 
Allowing  such  fuels  to  be  distributed  for 
motor  vehicle  use  would  thus 
circimivent  the  intent  of  the  rule. 

The  rule  promulgated  today  clarifies 
the  definition  of  "refinery"  at  40  CFR 
80.2(h),  as  was  proposed  in  the  NPRM. 
We  received  no  comments  on  this 
clarifying  change.  Specifically,  section 
80.2(h)  now  provides  that  "refinery" 
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means  any  fecility,  including  a  plant, 
tanker  truck  ir  vessel  where  gasoUne  or 
diesel  fuel  is  produced,  including  any 
facility  at  which  blendstocks  are 
combined  to  |)roduce  gasoline  or  diesel 
fuel,  or  at  wb&ch  blendstock  is  added  to 
gasoline  or  djesel  fuel.  This  is  consistent 
with  all  current  EPA  fuels  rules, 
interpretatiotts,  policies  and  question 
and  answer  qociiments. 

Oxygenate  Blenders 

In  the  NPRM  we  proposed  that 
oxygenate  blunders  '^s  would  not  be 
subject  to  tha  refiner  sulfur  standard 
hke  other  bladders,  because  we  felt  it 
unlikely  thatjoxygenates  will  have 
sulfur  levels  that  will  raise  the  sulfur 
content  of  the  gasoline.  This  approach 
also  was  proi>osed  because  gasoline  is 
the  denaturaitt  normally  used  to 
produce  denit\uwl  ethanol.  However, 
we  received  comments  that  denatiu«d 
ethanol  may  contain  as  much  as  50  ppm 
sulfur,  which  could  result  in  significant 
increases  in  fulfur  content  from  ethanol 
blending  alo^e. 

While  it  is  jtrue  that  some  of  today's 
gasoline  has  fa  sulfur  content  as  high  as 
1,000  ppm  wpich  if  used  as  an  ethanol 
denaturant  rf  suits  in  ethanol  having  a 
sulfur  conteijt  of  50  ppm,  the  average 
sulfur  content  of  gasoline  is  about  300 
ppm  which  iff  used  as  an  ethanol 
denaturant  results  in  ethanol  with  a 
sulfur  content  of  15  ppm.  In  addition, 
when  the  gaioline  sulfur  standards 
being  promulgated  today  are  in  effect, 
the  average  slulfur  levels  of  gasoline  will 
be  significantly  reduced,  which  will 
further  reduce  the  sulfur  content  of 
denatiu«d  ethanol  to  very  low  levels. 
For  this  reason,  we  are  finalizing  the 
regulation  aa  proposed  that  oxygenate 
blenders  are  inot  subject  to  refiner  sulfur 
standards. 

However,  f  gasoline  blendstock 
instead  of  fii  ished  gasoline  is  used  as  a 
denaturant  for  ethanol  the  oxygenate 
blender  who  adds  the  ethanol  would 
become  a  "nifiner."  who  is  required  to 
demonstrate  compliance  with  the  sulfur 
standards  foi  •  the  denatured  ethanol 
added  to  gasoline.  This  is  because  the 
oxygenate  blender  would  be  adding  a 
blendstock  £  long  with  the  ethanol, 
which  subjei  rts  the  blendstock  blender 
to  refiner  sta  adards  and  requirements. 
Moreover,  if  the  blendstock  has  a  high 
sulfur  contei  it  the  denatured  ethanol 


could  have  i 


30  ppm,  or  ^ven  greater  than  80  ppm. 


which  coulc 


a  "refiner"  c  ifficult  or  impossible.  In 


addition,  as 


"•The  term 
"ethanol  elndei 


sulfur  content  greater  than 


make  compliance  by  such 


compliance  calculations  of  the  refiner 
who  produced  the  gasoline  or  RBOB 
with  which  the  ethanol  is  blended. 
Refiners  assume  this  ethanol  has  no 
sulfur  content,  an  assumption  that  could 
be  incorrect  if  high  sulfur  blendstock  is 
used  as  the  denatiirant. 

For  these  reasons  we  beUeve  it  is 
important  that  ethanol  blenders  use    - 
denatiu^d  ethanol  with  a  sulfur  content 
of  30  ppm  or  less,  which  would  occvu 
if  the  current  practice  of  using  finished 
gasoline  as  ethanol  denaturant 
continues.  In  order  to  ensure  this  result, 
the  regulations  include  a  provision  that 
prohibits  ethanol  blenders  from  usiag 
denatiu«d  ethanol  with  a  sulfur  content 
greater  than  30  ppm.  We  believe  ethanol 
blenders  can  comply  with  this 
requirement  through  commercial 
arrangements  with  their  ethanol 
suppliers,  that  specify  the  maximiun 
sulfur  content  of  denatvued  ethanol.  In 
addition,  ethanol  blenders  can  assure 
compliance  with  this  requirement  by 
testing  to  determine  the  sulfiu-  content 
of  denatured  ethanol  received. 

Gasoline  Treated  as  Blendstock  (GTAB) 

One  commenter  suggested  that  the 
Agency  policy  imder  the  RFG/CXJ  rule 
that  allows  certain  imported  gasoline  to 
be  treated  as  a  btendstock  by  importer- 
refiners  should  be  applied  to  today's 
rule.  The  GTAB  policy  was  originally 
issued  in  the  RFG  Question  and  Answer 
document,  and  was  subsequently 
published  as  part  of  a  proposed  RFG 
rulemaking  in  1997.^27  vve  intend  to 
address  GTAB  issues  in  that  RFG 
rulemaking,  including  issues  regarding 
compliance  with  today's  rule. 

Transmix 

We  are  aware  that  when  gasoline 
meeting  the  requirements  finahzed  in 
today's  rule  is  transported  through 
pipelines,  there  will  be  some  situations 
where  adjacent  distillate  product  in  the 
pipeline  will  mix  with  a  portion  of  the 
gasoline  to  create  an  interface  product, 
commonly  referred  to  as  transmix.  This 
transmix  may  not  be  blended  into  the 
diesel  fuel  because  the  gasoline  in  the 
transmix  may  result  in  diesel  fuel 
performance  problems.  Historically,  this 
type  of  transmix  product  has  either  been 
blended  into  the  gasoline,  in  limited 
concentrations,  or  the  transmix  has  been 
separated  into  its  gasoline  and  distillate 
components  at  a  reprocessing  plant. 
However,  the  practice  of  blending  the 
transmix  into  gasoline  may  result  in 
violations  of  the  downstream  standards 


discussed  above,  in  certain 


cases  ethane  1  is  included  in  the  refinery 


oxygenate  blenders"  includes 


■2'  Reformulated  Gasoline  and  Anti-dumping 
Questions  and  Answers.  (11/12/96);  Proposed  Rule 
for  Modifications  to  Standards  and  Requirements 
for  Reformulated  and  Conventional  Gasoline:  62  FR 
37337  et  seq.  Only  11, 1997). 


for  RFG,  and  such  blending  could  - 
violate  the  downstream  sulfur  caps 
finalized  in  today's  rule,  because  many 
distillates  have  a  very  high  sulfur 
content.  Therefore,  we  believe 
regulatory  provisions  are  needed  to 
resolve  these  issues.  We  have  not 
addressed  transmix  issues  in  today's 
rule  because  we  have  already  proposed 
regulations  regarding  transmix  blending 
and  processing  in  another 
rulemaking.*  =2*  We  plan  to  address 
transmix  issues,  including  issues 
regarding  compUance  with  today's  rule, 
in  that  rulemaking,  which  we  plan  to 
finalize  in  the  near  future. 

Inability  To  Produce  Conforming 
Gasoline  in  Extraordinary 
Circumstances 

Several  commenters  suggested  the 
rule'should  include  a  provision,  similar 
to  the  RFG  rule  provision  at  40  CFR 
80.73.  to  address  situations  where,  due 
to  extraordinary  circumstances,  a  refiner 
or  importer  cannot  produce  or  distribute 
conforming  gasoline.  Section  80.73 
applies  to  refiners,  importers  and 
oxygenate  blenders.  Today's  rule  has 
adopted  the  provisions  of  section  80.73 
for  RFG  and  CG,  for  importers  and 
refiners,  but  not  for  oxygenate  blenders. 
This  is  because  the  gasoUne  sulfur 
program  does  not  include  provisions 
that  would  be  expected  to  require 
oxygenate  blender  relief. 

In  the  remainder  of  this  section  we 
discuss  enforcement  issues  regarding 
today's  rule  that  are  not  covered  in  this 
Overview  or  in  section  IV.C.,  above. 

B.  Requirements  for  Foreign  Refiners 
and  Importers 

In  the  NPRM  we  proposed  that 
standards  for  gasoline  produced  by 
foreign  refineries  that  are  not  subject  to 
small  refiner  individual  refinery 
standards  would  be  met  by  the  importer. 
Standards  for  gasoline  produced  by  a 
foreign  refinery  subject  to  an  individual 
sulfur  rule  standard  would  be  met  by 
the  foreign  refinery,  with  certain  limited 
exceptions  as  provided  in  the  foreign 
refinery  provisions.  The  rule 
promulgated  today  adopts  the 
provisions  as  proposed,  except  for 
several  changes  aimed  at  clarifying  the 
proposed  requirements,  changes  relating 
to  the  temporary  relief  provision,  and 
changes  relating  to  foreign  refiners' 
participation  in  the  early  credit 
program.  These  provisions  are  very 
similar  to  the  foreign  refinery  provisions 
oftheRFG/CGrule. 


"»62  FR  37337  et  seq.  (July  11, 1997)  (proposed 
40  CFR  80.84). 
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1.  Requirements  for  Foreign  Refiners 
With  hidividual  Refinery  Sulfur 
Standards  or  Credit  Generation 
Baselines 

Under  the  RFG/CG  rule.  EPA 
promulgated  regulations  129  addressing 
the  establishment  and  implementation 
of  individual  baselines  for  CG  produced 
by  certain  foreign  refiners.  The  purpose 
of  these  regidations  is  to  ensiu«  the 
compliance  of  gasohne  supplied  from 
foreign  refineries  with  individual 
compliance  baselines.  It  includes 
comprehensive  controls,  requirements 
and  enforcement  mechanisms  to 
monitor  the  movement  of  gasoline  from 
the  foreign  refinery  to  the  U.S..  to 
monitor  gasoline  quality  and  to  provide 
for  enforcement  as  necessary. 

In  the  NPRM.  we  proposed  similar 
requirements  for  compliance  with  the 
applicable  sulfur  standards  that  would 
apply  to  any  foreign  refiner  who 
demonstrates  that  it  meets  the  sulfur 
program's  small  refiner  criteria.  We 
proposed  that  foreign  refinery  baselines 
would  be  based  on  annucd  average 
sulfur  levels  and  the  voliune  of  gasoline 
imported  to  the  U.S.  during  the  same 
baseline  period  as  would  be  applicable 
to  domestic  small  refiners.  In  today's 
final  rule  we  have  also  adopted 
provisions  for  foreign  refiners  to 
establish  baselines  to  participate  in  the 
early  credit  generation  program,  and  to 
request  temporary  relief.  Any  foreign 
refiner  who  obtains  a  foreign  refinery 
gasoline  sulfur  baseline  would  be 
subject  to  the  same  requirements  as 
domestic  refiners  with  individual 
refinery  baselines  under  today's  rule. 
Additionally,  provisions  similar  to  the 
provisions  at  40  CFR  80.94  would 
apply,  which  include: 

•  Segregating  gasoline  produced  at 
the  small  refinery  until  it  reaches  the 
U.S.; 

•  Refinery  registration; 

•  Controls  on  product  designation; 

•  Load  port  and  port  of  entry  testing; 

•  Attest  requirements;  and 

•  Requirements  regarding  bonds  and 
sovereign  immunity. 

The  rationale  for  these  enforcement 
provisions  is  discussed  more  fully  in  the 
Agency's  preamble  to  the  final  RFG/CG 
foreign  refineries  rule  (62  FR  45533 
(Aug.  28,  1997)). 

Several  commenters  suggested  that 
the  rule  should  have  even  stronger 
enforcement  provisions  concerning 
foreign  refiners,  including  criminal 
provisions  against  foreign  individuals 
who  violate  the  requirements  of  the 
rule.  While  we  agree  that  the  rule's 
enforcement  provisions  pertaining  to 


foreign  refiners  must  be  effective,  we 
believe  the  proposed  enforcement 
provisions  are  sufficient,  and  that 
attempts  to  further  strengthen  them 
would  not  significantly  increase  their 
overall  effectiveness.  Today's  rule 
imposes  various  requirements  on 
foreign  refiners  not  required  of  domestic 
refiners,  as  noted  above,  which  we 
believe  are  more  effective  for  ensiuing 
environmental  compliance  than 
criminal  provisions  would  be  for  foreign 
individuals,  in  light  of  the  potential 
difficulties  of  enforcing  sanctions 
against  foreign  individuals.  EPA's 
experience  to  date  with  the  similar  RFG/ 
CG  requirements  under  section  80.94  of 
the  RFG/CG  rule  does  not  indicate  the 
provisions  are  inadequate. 

Therefore,  today's  rule  generally 
retains  these  provisions  as  proposed. 
The  final  rule  makes  several  technical 
changes,  including  changes  regarding 
baselines  for  foreign  refiners,  to  be 
consistent  with  the  requirements  for 
domestic  small  refiners  and  refiners 
generating  early  credits  finalized  in 
today's  rule.  The  rule's  foreign  refiner 
enforcement  provisions  now  also  apply 
to  foreign  refiners  participating  in  the 
early  credits  program,  and  to  the  use  of 
credits  by  foreign  small  refiners. 
One  commenter  stated  that  the 
language  of  the  proposed  §  80.410(n) 
would  be  too  broad  in  that  prohibiting 
any  "person"  from  combining  certified 
small  foreign  refiner  gasoline  with  non- 
certified  small  foreign  refiner  gasoline 
or  with  certified  small  foreign  refinery 
gasoline  produced  at  a  different  refinery 
would  prohibit  even  retail  level 
commingling  of  such  products.  This  was 
not  intended  and  today's  rule  clarifies 
that  such  commingling  can  occiu 
subsequent  to  importation. 

Under  the  proposal,  when  the  small 
refiner  standards  sunset  (and 
additionally  imder  today's  rule,  when 
the  temporary  refiner  relief  provisions 
simset),"o  all  gasoHne  would  be  subject 
to  a  single  national  averaged  standard 
and  one  national  refinery  level  cap. 
Thereafter,  standards  for  all  imported 
gasoline  would  be  met  by  U.S. 
importers.  We  have  retained  this 
provision  as  proposed.  With  a  single 
national  average  standard  and  cap 
standard,  gasoline  sulfur  content  can 
most  readily  be  monitored  at  the  U.S. 
importer  level,  since  there  will  no 
longer  be  a  special  class  of  gasoline  with 
different  standards  that  would  need  to 
be  monitored. 


"«40  CFR  80.94. 


""Small  refiner  and  temporary  refiner  hardship 
individual  refinery  standards  sunset  January  1 , 
2008,  except  for  any  small  refineries  that  receive  a 
hardship  extension  not  to  exceed  two  years. 


2.  Requirements  for  Truck  Importers 

Today's  final  rule  adopts  the 
proposed  requirement  for  importers  to 
sample  and  test  each  batch  of  gasoline 
imported.  However,  as  noted  in  the 
preamble  to  the  NPRM,  for  parties  that 
import  gasoline  into  the  U.S.  by  truck, 
the  every-batch  testing  requirement 
would  include  testing  the  gasoline  in 
each  truck  compartment,  or  if  the 
gasoline  is  homogeneous,  testing  the 
gasoline  in  the  truck. 

In  the  NPRM  we  recognized  that  this 
every-batch  testing  requirement  may  not 
be  feasible  for  truckers  hauling  many 
small  loads  of  gasoline,  and  we 
therefore  proposed  a  limited  alternative 
approach  for  truck  importers  in  lieu  of 
every-batch  testing.  The  proposed 
alternative  approach  is  based  on  the 
importer  meeting  the  30  ppm  sulfur 
standard  on  a  per-gallon  basis.  Under 
this  alternative  approach,  the  importer 
would  be  allowed  to  rely  on  the  sulfur 
results  based  on  sampling  and  testing 
conducted  by  the  operator  of  the  foreign 
truck  loading  terminal.  Because,  in  most 
cases,  the  terminal  operator  will  not  be 
subject  to  United  States  laws,  we  also 
proposed  safeguards  intended  to  ensure 
that  the  gasoline  in  fact  meets  the 
applicable  standard.  This  includes  the 
requirement  that  the  importer  conduct  a 
quality  assurance  sampling  and  testing 
program  independent  from  the  sampling 
and  testing  conducted  by  the  terminal. 
Under  this  approach  the  reporting 
requirements  would  be  minimized  since 
no  averaging  would  be  required.  The 
environmental  consequences  of  this 
approach  would  be  neutral,  because  by 
meeting  the  30  ppm  sulfur  standard  on 
an  every-gallon  basis  the  standard  also 
would  be  met  on  average. 

One  commenter  stated  that  the  30 
ppm  per-gallon  standard  would  be 
difficult  for  truck  importers  to  meet  due 
to  the  fact  that  Canadian  terminals  may 
not  always  have  gasoline  with  a  sulfur 
content  no  greater  than  30  ppm.  The 
commenter  suggested  that  truck 
importers  be  allowed  to  rely  on  testing 
conducted  by  the  foreign  gasoline 
terminal,  as  discussed  above,  to  meet 
the  average  and  cap  standards  like  other 
importers. 

We  agree  that  truck  importers  may 
have  difficulty  obtaining  gasoline  that 
meets  the  30  ppm  sulfur  standard  on  a 
per-gallon  basis.  Under  Canadian 
regulations,  Canadian  refiners  will  be 
subject  to  a  150  ppm  average  standard 
and  a  300  ppm  cap  in  2004,  and  in  2005 
Canadian  refiners  will  be  subject  to  a  30 
ppm  average  standard  and  an  80  ppm 
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cap.'''  This  laeans  that  truck  importers 
should  be  able  to  meet  the  standards 
applicable  to  other  importers,  including 
the  ultimate  <  verage  standard  and  cap 
standard  und  er  today's  rule  (30  ppra 
average  and  (  0  ppm  cap),  without  great 
difficulty.  He  wever,  meeting  a  per- 
gallon  cap  of  30  ppm  might  be  difficult 
since  the  suli  ur  content  of  gasoline  in 
the  storage  tanks  of  Canadian  terminals, 
like  those  of  J.S.  terminals,  will  likely 
exceed  30  pp  m  at  times,  even  after  the 
30/80  standa  ds  are  implemented.  We 
have  concluc  ed  that  we  can  address  this 
concern  by  p  -oviding  additional 
flexibility  to  ruck  importers,  and  still 
assure  compl  iance. 

While  toda  y's  rule  retains  the 
proposed  alt(  mative,  with  some 
modification  i,  it  also  provides  a  second 
alternative  a[  proach.  Under  this  second 
approach,  tn  ckers  are  allowed  to  meet 
the  national  i  iverage  and  cap  applicable 
to  other  importers,  and  rely  on  testing 
conducted  b]  the  foreign  gasoline 
terminal  so  Ipng  as  all  the  other 
requirement^  applicable  to  the  proposed 
alternative  a|  iproach  are  complied  with. 
In  addition,  truckers  using  this  second 
alternative  a]  iproach  will  be  subject  to 
more  extensi  i^e  reporting  than  required 
for  the  propc  sed  alternative,  since  the 
importer  wil  have  to  demonstrate 
compliance  \  nih  the  annual  average 
sulfur  standard  applicable  to  other 
importers. 

One  comm  enter  urged  that  truckers 
should  be  su  )ject  only  to  the  national 
downstream  cap.  We  cannot  agree  to 
this  approac!  t  as  it  is  not 
envirorunent  illy  neutral  relative  to  the 
national  stan  dards  in  effect  for  other 
importers  and  refiners.  If  truck 
importers  w<  re  required  to  meet  only 
the  downstrt  am  cap,  sulfur  levels  for 
their  import*  d  gasoline  could  be 
substantially  higher  than  for  other 
importers,  w  lich  could  have  a 
detrimental  ( mvironmental 
consequence . 

One  comn  enter  stated  that  the  30 
ppm  per-gal  on  standard  for  truck 
importers  sh  auld  not  go  into  effect  until 
the  30  ppm  >  tandard  becomes  the 
national  avei  age  standard  for  refineries 
and  other  importers.  We  agree.  Under 
today's  rule,  the  per-gallon  standards 
applicable  tc  truck  importers  imder  the 
proposed  alt  ?mative  will  be  the  same 
sulfur  level  is  the  sulfur  average 
standard  tha :  applies  to  other  importers 
(in  2004  thei  e  is  no  average  standard; 
however,  tn  ck  importers  using  this 
alternative  campliance  approach  must 
meet  the  cor  jorate  pool  standard  on  a 


per-gallon  basis). "^  Under  the  second 
alternative  approach,  the  truck  importer 
will  be  subject  to  the  same  average 
standeird  and  cap  standard  applicable  to 
other  importers. '33 

Similar  provisions  as  provided  above 
apply  to  truck  importers  for  gasoline 
subject  to  the  geographic  phase-in  area 
(GPA)  standards  (see  section  IV.C.  of 
this  preamble  for  a  discussion  of  GPA 
standards).  However,  because  of  the 
small  volumes  of  truck-imported 
gasoline,  and  the  consequent  difficulty 
in  meeting  corporate  pool  averages  for  a 
trucker  who  imports  gasoline  into  both 
the  GPA  and  areas  outside  the  GPA, 
today's  rule  requires  that  for  truck 
importers  using  the  averaging  option, 
the  corporate  pool  average  does  not 
have  to  be  met.  The  150  ppm  average 
standard  and  the  300  ppm  cap  standard 
apply  to  gasoline  imported  by  truck  into 
the  GPA  in  2004  through  2006.  For 
truck  importers  meeting  the  per-gallon 
standard  option  for  gasoline  imported 
into  the  GPA,  the  per-gallon  standards 
are  150  ppm  for  2004  through  2006. 

Truck  Import  of  Foreign  Small  Refiner 
Gasoline 

The  NPRM  addressed  issues 
associated  with  gasoline  produced  by  a 
foreign  small  refinery  with  an 
individual  baseline  and  certified  as 
subject  to  the  refinery's  individual 
interim  standard  (S-FRGAS),  and 
imported  by  truck.  The  proposed 
requirements  for  S-FRGAS  included 
segregating  the  gasoline  from  all  other 
gasoline  from  the  refinery  gate  to  the 
U.S.,  so  that  compliance  with  standards 
can  be  tracked.  For  ordinary,  non-truck 
importers,  each  batch  of  certified  S- 
FRGAS  must  be  tested  at  the  load  port 
and  port  of  entry.  Today's  rule  finalizes 
these  proposed  requirements  for  S- 
FRGAS. 

However,  in  the  case  of  gasoline 
imported  by  truck,  the  NPRM 
acknowledged  that  the  testing  and  other 
procedures  proposed  for  certified  S- 
FRGAS  may  not  be  feasible.  As  a  result, 
we  proposed  an  alternative  to  the 
requirement  for  testing  every  truckload 
of  imported  certified  S— FRGAS,  and  to 
other  importer  requirements.  This 
alternative  approach  includes  a 
requirement  that  small  foreign  refiners 
producing  any  S-FRGAS  that  will  be 
imported  by  truck  submit  a  petition  to 
EPA  that  includes  a  plan  which  is 


designed  to  ensure  that  certified  S- 
FRGAS  remains  segregated  from  all 
other  gasoline  from  the  refinery  to  the 
U.S.  Rather  than  specifying  the  precise 
requirements  of  such  a  plan  in  the 
regulations,  we  proposed  to  allow  the 
refiner  to  develop  its  own  procedures 
for  ensuring  that  S-FRGAS  remains 
segregated.  However,  the  plan  must 
contain  certain  elements,  such  as 
product  transfer  documents  which 
identify  the  origin  of  the  gasoline  and 
prohibit  its  commingling  with  any 
product  other  than  certified  S-FRGAS 
from  that  refinery. 

This  approach  also  requires  the 
refiner  of  such  truck-imported  gasoline 
to  receive  and  maintain  allsuch  product 
shipment  documents,  including  U.S. 
import  dociunents,  for  five  years  and 
review  these  to  ensure  that  segregation 
is  maintained  imtil  reaching  the  U.S.  To 
ensure  that  refiners  conduct  this  review, 
we  proposed  to  require  the  refiner's 
plan  to  include  attest  audit  procediu-es 
to  be  conducted  annually  by  an 
independent  third  party. 

We  received  no  comments  on  this 
proposal  for  ensuring  the  integrity  of  S- 
FRGAS  imported  by  truck.  Today's  final 
rule  adopts  the  petitioning  provision  to 
permit  alternative  segregation 
procedures  for  S— FRGAS  imported  by 
truck  as  proposed  since  we  continue  to 
believe  that  it  will  provide  flexibility  to 
foreign  refiners  and  to  importers  and 
will  adequately  assure  enforceability. 


»»<  Vol.  133  2^/6/99  C.  Gaz.  II.  23  )une  99  (pp. 
1469  et  seq.) 


'32 In  2004,  a  120  ppm  cap;  In  2005  and  beyond, 
a  30  ppra  cap.  See  Table  FV.C.-l. 

■3^  In  2004,  a  120  ppm  average  standard  and  a  300 
ppm  cap;  In  2005.  a  30  ppm  average  standard,  a 
corporate  pool  average  no  greater  than  90  ppm,  and 
a  300  ppm  cap;  In  2006  and  beyond,  a  30  ppm 
average  standard  and  a  80  ppm  cap.  See  Table 
IV.C-l. 


C.  What  Standards  and  Requirements 
Apply  Downstream? 

We  proposed  per-gallon  cap  standards 
that  would  apply  to  all  parties  in  the 
distribution  system  downstream  of  the 
refinery  and  importer  level,  including 
pipelines,  terminals,  oxygenate 
blenders,  distributors,  carriers,  retailers 
and  wholesale  purchaser-consumers. 
We  believe  that  downstream  cap 
standards  and  compliance  monitoring 
based  on  downstream  standards  are 
needed  to  ensure  that  the  sulfur  level  of 
gasoline  remains  below  the  cap  level 
when  dispensed  for  use  in  motor 
vehicles,  to  avoid  adverse  emissions 
consequences  that  would  be  caused  by 
the  use  of  gasoline  having  a  sulfur 
content  above  the  cap  level.  The 
following  discussion  addresses 
downstream  standards  generally, 
downstream  standards  and 
requirements  for  gasoline  produced  by 
refineries  subject  to  standards  under 
§  80.240  and  80.270,  and  downstream 
standards  and  requirements  for  gasoline 
produced  or  imported  for  the  geographic 
phase-in  area  (GPA). 
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Determination  of  Downstream  Cap 
Standards 

We  proposed  that  the  downstream 
standards  would  be  more  lenient  than 
the  refinery-level  cap  standards  so  that 
refiners  and  importers  can  produce 
gasoline  that  equals  the  re&iery-level 
cap  standard.  We  did  so  because  it  has 
been  EPA's  experience  that  if  a  refiner 
produces  gasoline  that  equals,  or  almost 
equals  a  standard,  that  gasoline  may  be 
shown  to  violate  the  standard  when 
subsequently  tested  at  a  location 
downstream  of  the  refinery  due  to 
testing  variability.  As  a  result,  parties 
downstream  of  the  refinery  (primarily 
pipelines)  set  commercial  specifications 
for  the  quality  of  the  gasoline  they  will 
accept  that  are  more  stringent  than  the 
standard  that  applies  to  the  downstream 
party.  This,  in  effect,  forces  refiners  to 
produce  gasoline  that  is  "cleaner"  than 
the  refinery-level  standard. 

In  other  fuels  programs  (for  example, 
the  benzene  per-gallon  standard  for 
RFG)  we  resolved  this  concern  by 
announcing  enforcement  tolerances  for 
fuels  standards  that  apply  downstream 
of  the  refinery-level,  thereby  reducing 
the  need  for  pipelines  to  set 
specifications  more  stringent  than  the 
refinery  level  standards.  We  believe  that 
having  more  lenient  downstream 
standards  will  have  the  same  effect  as 
enforcement  tolerances. 

In  the  NPRM  we  proposed  that  the 
values  of  the  downstream  cap  standards 
would  reflect  the  testing  variability  that 
could  reasonably  be  expected  when 
different  laboratories  test  gasoline  for 
sulfur  content;  that  is,  lab-to-lab 
variabihty,  or  reproducibility.  Industry 
commenters  supported  this  approach, 
and  today's  rule  adopts  this  approach. 
For  gasoline  subject  to  the  80  ppm 
refinery-level  sulfur  cap,  the 
downstream  maximum  standard  is  95 
ppm.  This  difference  reflects  the 
reproducibility  estabhshed  by  the 
American  Society  for  Testing  and 
Materials  (ASTM).i34  For  gasoline 
subject  to  refinery-level  sulfur  caps 
higher  than  80  ppm,  which  will  be  the 
case  for  gasoline  produced  before  2006 
and  for  gasoline  produced  by  certain 
small  refineries  through  2007,  the 
downstream  cap  is  similarly  estabUshed 
by  using  ASTM  reproducibility  data. 
The  national  downstream  cap  is  378  in 
2004,  when  the  refinery  level  cap  can  be 
as  high  as  350  ppm.  The  national 
downstream  cap  in  326  in  2005,  when 
the  refinery  level  cap  is  300. 


•"ASTM  standard  method  D  2622-98.  entitled 
'Standard  Test  Method  for  Sulfur  in  Petroleum 
Products  by  Wavelength  Dispersive  X-ray 
Fluorescence  Spectrometry." 


Because  these  downstream  caps  are 
based  on  sulfur  test  reproducibility,  we 
intend  to  amend  the  rule  in  the  futxire 
if  improvements  in  test  precision  are 
made  for  the  designated  method.  We 
may  also  consider  amending  the  rule  to 
make  some  other  method  the  designated 
method  if  a  more  precise  method  is 
available  in  the  future. 

The  Proposed  Downstream  Standards 
Compliance  Scheme 

Under  the  proposal,  if  gasoline 
produced  by  a  small  refiner  with  a  less 
stringent  cap  standard  is  mixed  in  the 
distribution  system  with  gasoline 
subject  to  the  national  cap  standard,  the 
entire  mixtiu-e  would  then  be  subject  to 
the  higher  cap  standard,  even  though 
most  of  the  gasoline,  at  the  refinery 
level,  would  be  subject  to  the  more 
stringent  national  cap  standard.  We 
proposed  that  diuing  the  period  that 
small  refinery  individual  standards  are 
in  effect,  for  gasoline  that  is  comprised, 
in  whole  or  in  part,  of  small  refiner 
gasoline  with  a  higher  sulfur  cap 
standard  than  the  national  cap  standard, 
product  transfer  documents  (PTDs) 
would  specify  that  the  gasoline  is  small 
refiner  gasoline  and  the  level  of  the 
downstream  cap  applicable  to  the 
gasoline. 

The  purpose  of  the  proposed 
provisions  was  to  make  it  possible  to 
determine  the  standard  that  applies  to 
any  gasoline  downstream  of  the 
refinery.  If  the  gasoline  contains  no 
small  refiner  gasoline,  the  downstream 
standard  would  be  based  on  the  national 
cap.  If  the  gasoline  is  comprised,  in 
whole  or  in  part,  of  small  refiner 
gasoline  subject  to  a  less  stringent  cap 
standard,  the  downstream  standard 
would  be  based  on  this  less  stringent 
cap  standard.  As  gasoline  is  mixed  and 
remixed  in  the  fungible  distribution 
system,  the  percentage  of  gasoline  that 
is  small  refinery  gasoline  will 
progressively  diminish  until  the 
fungibly  mixed  gasoline  meets  the 
national  downstream  cap.  Therefore,  we 
proposed  in  the  NPRM  that  a 
dowrnstream  party  may  no  longer 
classify  gasoline  as  containing  small 
refiner  gasoline  if  a  test  result  shows  the 
sulfur  content  of  the  gasoline  is  below 
the  applicable  national  (i.e.,  not  small 
refiner)  downstream  cap. 

Several  commenters  suggested  that 
this  tracking  scheme  would  be 
unworkable.  Some  of  these  comments 
were  based  on  the  belief  that  the 
proposal  intended  to  require  segregation 
of  the  small  refiner  gasoline  through  the 
distribution  system.  The  proposal  was 
not  intended  to  require  that  small 
refiner  gasoline  must  be  segregated,  and 
imder  today's  final  rule  there  is  no 


requirement  that  small  refiner  gasoline 
must  be  segregated  from  gasoline    • 
produced  by  other  refiners.  Some 
commenters  also  believed  that  testing  by 
downstream  parties  would  be  required 
under  the  proposed  rule.  These 
commenters  were  concerned  that  a 
downstream  testing  requirement  could 
be  costly  and  could  delay  distribution  of 
gasoline.  This  latter  point  is  addressed 
later  in  this  discussion.  Some 
commenters  stated  that  the  proposed 
PTD  provisions  of  the  downstream 
enforcement  scheme  were  too  complex 
and  that  some  means  other  than 
changing  PTD  designations  should  be 
foimd  to  track  small  refiner  gasoline. 

Other  commenters,  inclucung 
automobile  manufacturer  trade 
associations,  stated  they  believed  that 
EPA  enforcement  and  testing 
dowrnstream  of  the  refinery  is  necessary 
to  assure  that  gasoline  compUes  with 
standards  at  the  retail  gasoline  pump. 

We  have  carefully  considered  the 
comments  and  we  have  concluded  that 
the  tracking  scheme  as  proposed  would 
not  be  effective  because  most  pipeline 
shipments  are  expected  to  include  some 
small  refiner  gasoline  (although  the 
amount  of  small  refiner  gasoline  may 
comprise  less  than  1%  of  the  shipment) 
and  therefore,  most  of  the  gasoline  in 
the  nation  might  be  classified  as  small 
refiner  gasoline,  even  though  only  a 
small  fraction  of  the  supply  will 
actually  be  small  refiner  gasoline. 
Therefore,  a  downstream  cap  much  less 
stringent  than  the  national  downstream 
cap  would  attach  to  most  gasoline 
produced  to  meet  the  national  refinery 
standards,  and  the  scheme  would  not  be 
effective  in  monitoring  whether  the 
quality  of  most  gasoline  is  maintained 
after  it  enters  the  gasoline  distribution 
system. 

The  proposed  scheme  could  lead  to 
other  unintended  results.  The  gasolines 
contained  in  a  fimgible  mixture  in  the 
distribution  system  may  not  be  fully 
mixed  and  homogenous.  As  a  result,  a 
distinct,  unmixed,  portion  of  gasoline 
within  a  fungible  mixt\u^  could  be 
small  refiner  gasoline  with  a  sulfur 
content  above  the  national  downstream 
cap,  while  other  parts  of  the  fungible 
mixture  would  meet  the  national 
downstream  cap.  This  is  especially  true 
for  fungible  mixtures  in  pipelines  and 
could  also  be  true  for  gasoline  in  storage 
tanks.  If  a  test  result  for  a  sample 
collected  from  part  of  such  a  fungible 
mixture  in  a  pipeline  shows  compliance 
with  the  national  downstream  cap, 
under  the  proposed  rule  the  entire 
mixture  would  become  subject  to  the 
national  downstream  cap,  and  the 
pipeline  PTDs  could  not  classify  the 
gasoline  as  small  refiner  gasoline.  Thus. 
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under  the  proposal,  parties  downstream 
of  the  pipeline  could  be  subject  to 
liability  becavte  they  might  receive 
small  refiner  gasoline  not  meeting  the 
national  standard  even  where  a  pipeline 
PTD  does  not  represent  that  the  gasoline 
is  small  refine  r  gasoline.  That  was  not 
intended  by  tl  e  proposal. 

Because  of  tnese  difficulties,  we 
concluded  thajt  the  proposed  scheme 
must  be  modified  to  address  these 
concerns,  in  order  for  there  to  be 
eSiective  enfoi  cement  of  the 
downstream  standards.  We  are 
concerned  thai  the  quality  of  gasoline 
will  be  affected  downstream  of  the 
refinery.  Gasojine  may  be  contaminated 
with  high  sulmr  blendstocks  or  other 
high  sulfur  products  such  as  distillates 
after  it  leaves  the  refinery  gate.  There  is 
likely  to  be  aiu  economic  incentive  for 
some  downstream  parties  to  sell  or  use 
gasoline  or  blendstocks  that  have  a 
higher  sulfur  content  than  the  national 
downstream  standard.  The  inability  to 
monitor  dowr  stream  compliance  would 
result  in  envii  onmental  degradation  that 
is  not  intende  i  by  the  rule,  and  in  an 
inability  to  asi  lure  a  level  playing  field 
for  all  parties  n  the  gasoline 
distribution  ii  idustry. 

Tracking  Gast  >line  Downstream  of  the 
Refinery 

We  believe  that  an  effective 
downstream  dompliance  and 
enforcement  a  cheme  is  necessary  in 
order  to  achie  /e  the  full  emissions 
reduction  ben  sfits  of  the  rule.  Today's 
rule  modifies  the  proposed  tracking 
scheme  so  tha  t  compliance  with  the 
program  can  1  e  monitored. 

Under  toda;  r's  nUe,  all  gasoline 
downstream  c  f  the  refiner  or  importer  is 
subject  to  the  national  downstream 
standard  unless  a  different  downstream 
standard,  bas(  d  on  the  highest  sulfur 
content  of  ani  small  refiner/temporary 
refiner  relief  j  asoline  in  the  gasoline 
mixture  (as  d(  itermined  by  the  small 
refiners'  batch  testing),  is  supported  by 
PTDs  and  a  te  st  result  confirming  the 
presence  of  si  aall  refiner/temporary 
refiner  relief  j  asoline.  The  test  result 
must  be  for  g<  soline  sampled  from  the 
downstream  I  acility  classifying  the 
gasoline  as  srtall  refiner  gasoline,  unless 
the  facility  is  a  trucker,  retailer  or 
wholesale  pu  'chaser-consumer.  We 
have  conclud  3d  that  this  requirement  is 
necessary  to  i  aonitor  compliance  with 
the  downstrei  im  standards  during  the 
period  that  sihall  refiner/temporary 
refiner  relief  i  itandards  are  in  effect, 
because  the  v  ast  majority  of  the  gasoline 
transported  b  /  pipelines  will  be 
gasoline  proc  uced  to  comply  with  the 


national  cap.'^^  even  though  most  of 
those  pipeline  shipments  will  be 
classified  as  small  refiner  gasoline."^ 

We  believe  that  the  ability  to  track 
small  refiner  gasoline  is  made  even 
more  important  due  to  the  geographic 
phase-in  area  (GPA)  gasoline  provisions 
finahzed  today.  "^  GPA  gasoline  is 
subject  to  less  stringent  refiner/importer 
standards  than  gasoline  produced  for 
use  in  other  parts  of  the  country. 
Therefore,  its  use  is  limited  to  the  GPA 
states.  However,  it  may  be  produced  or 
imported  at  any  location  in  the  coimtry 
before  it  is  transported  for  use  in  the 
GPA.  EPA  would  have  little  ability  to 
assure  GPA-designated  gasoline  is  only 
being  used  in  the  GPA  if  it  cannot 
determine  if  gasoline  at  a  downstream 
location  outside  the  GPA  that  exceeds 
the  applicable  downstream  cap  for  non- 
small  refiner  gasoline,  is  in  fact  small 
refiner  gasoline  or  if  it  may  include 
gasoline  that  was  designated  for  use  in 
the  GPA  but  has  been  diverted  for  use 
elsewhere.  The  tracking  requirements 
for  small  refiner  gasoline  will  help  us  to 
make  that  determination. 

The  only  parties  required  to  perform 
testing  in  order  to  demonstrate  that  a 
shipment,  or  tank,  of  gasoline  contains 
small  refiner  gasoline  are  gasoline 
pipelines  and  terminals.  Where  a 
terminal  properly  classifies  gasoline  in 
its  storage  tank  as  small  refiner  gasoline, 
and  subsequently  receives  a  load  of 
gasoline  into  that  tank,  it  may  not 
continue  to  classify  the  gasoline  as 
small  refiner  gasoline  unless  the  tank  is 
sampled,  and  a  test  demonstrates  that 
the  tank  still  contains  small  refiner 
gasoline  and  the  gasoline  sulfur  content 
exceeds  the  national  refinery  level  cap. 
In  2004  the  test  result  would  have  to 
exceed  350  ppm;  in  2005,  300  ppm;  and 
starting  with  2006,  80  ppm.  In  the  GPA, 
the  test  result  would  have  to  exceed  350 
ppm  in  2004,  and  300  ppm  in  2005  and 
2006. 

We  have  concluded  that  the  pipeline 
and  terminal  testing  provisions  are 
necessary  for  effective  enforcement.  We 
believe  that  terminals  and  pipelines  will 
be  able  to  perform  sampling  and  testing 
that  will  enable  them  to  identify  the 


•  35  For  example,  most  pipeline  shipments  are 
expected  to  contain  small  refiner  gasoline  in  the 
two  U.S.  pipelines  that  carry  the  highest  volume  of 
gasoline.  However,  in  most  shipments  the  small 
refiner  gasoline  is  expected  to  account  for 
substantially  less  than  5%  of  the  total  volume  of 
gasoline  in  the  shipment. 

'^For  purposes  of  this  discussion,  "small  refiner 
gasolne"  includes  any  gasoline  from  a  refiner  to 
whom  EPA  grants  relief  based  on  a  showing  of 
extreme  hardship. 

'"■See  section  IV.C.  of  this  preamble  for  refiner/ 
importer  standards  and  the  discussion  below 
regarding  downstream  compliance  and  enforcement 
provisions. 


presence  of  small  refiner  gasoline  in  a 
cost-effective  manner.  These  parties 
have  knowledge  regarding  the  mixing  of 
gasoline  as  it  moves  bom  the  pipeline 
and  into  the  terminal  tank,  and 
knowledge  of  the  distribution  system, 
that  will  enable  them  to  make 
judgments  regarding  the  extent  of 
testing  that  may  be  needed  to 
demonstrate  whether  gasoline  meets  the 
national  downstream  cap.  Fiulher,  a 
terminal  operator  may  take  additional 
tests  if  it  believes  a  tank  may  contain  a 
stratified  portion  of  small  refiner 
gasoline,  despite  a  test  result  showing 
the  tank  complies  with  the  national 
downstream  cap. 

Many  terminals  may  have  sufficient 
reason  to  believe  they  are  receiving  only 
gasoline  meeting  the  national  cap  such 
that  they  will  not  normally  test  each 
receipt  of  gasoline.  Additionally,  even 
for  terminals  who  receive  small  refiner 
gasoline,  we  do  not  believe  the  sampling 
and  testing  will  be  burdensome.  This  is 
partly  because  many  terminals  already 
conduct  periodic  sampling,  or  even 
sampling  after  every  delivery  of  gasoline 
into  storage  tanks,  at  least  in  the 
smnmer  VOC  or  RVP  season,  to  test 
gasoline  for  various  parameters,  which 
may  already  include  sulfur  testing  in 
RFG  areas.  Field  test  instruments 
already  exist  that  are  adequate  for  this 
testing  in  2004  and  2005  when  the 
national  downstream  cap  is  378  ppm 
and  326  ppm,  respectively.  Moreover, 
we  believe  that  because  of  today's  rule, 
better  field  test  instruments  for  sulfur 
analysis  at  lower  levels  are  likely  to  be 
developed  in  the  next  few  years. 
Therefore,  it  will  not  be  necessary  for 
quality  assurance  samples  to  be  sent  to 
a  laboratory  for  testing.  Thus,  we  do  not 
believe  shipments  will  be  held  up  while 
terminals  await  a  test  residt.  We  also 
believe  that  it  is  likely  that  these 
instruments  will  be  available  for  a  cost 
that  will  be  far  less  than  most  laboratory 
instruments  available  today. 

Under  today's  rule,  retailers  are  not 
required  to  conduct  testing.  The  retailer 
can  demonstrate  that  the  gasoline  is 
properly  designated  small  refiner 
gasoline  subject  to  a  less  stringent 
downstream  standard  by  maintaining 
PTDs  from  its  suppliers  that 
demonstrate  a  terminal  classified 
gasoline  supplied  to  the  retailer's 
storage  tank  as  small  refiner  gasoline. 

Downstream  Standards  and 
Requirements  for  GPA  Gasoline 

Consistent  with  the  way  today's  rule 
sets  downstream  sulfur  standards  for 
other  gasoline,  the  GPA  program 
downstream  standard  is  determined  by 
adding  the  ASTM  reproducibility 
applicable  to  the  refinery  level  sulfur 


Federal  Register /Vol.  65,  No.  28 /Thursday.  February  10.  2000 /Rules  and  Regulations  6805 


cap  to  that  refinery  level  cap,  which  for 
GPA  gasoHne  is  as  high  as  350  ppm  in 
2004,  and  300  ppm  in  2005  and  2006. 
This  results  in  downstream  standards 
for  GPA  gasoline  of  378  ppm  in  2004, 
and  326  ppm  in  2005  and  2006. 

Because  GPA  gasoline  must  be  used 
only  within  the  GPA  states,' ^^  today's 
rule  requires  that  refiners  and  importers 
producing  or  importing  gasoline  subject 
to  the  GPA  standards  must  designate 
each  such  batch  of  gasoline  as  GPA 
gasoline  and  segregate  such  batches 
from  all  other  gasoline.  Product  transfer 
documents  must  identify  the  gasoline  as 
GPA  gasoline  so  that  all  downstream 
parties  will  be  aware  that  it  must  be  sold 
or  distributed  for  use  only  in  the  GPA. 

Gasoline  produced  for  use  in  all  areas 
of  the  country  outside  the  GPA  may  be 
sold  for  use  in  the  GPA,  including 
gasoline  subject  to  small  refiner 
standards  imder  section  80.240  of 
today's  rule. 

Where  GPA  gasoline  is  commingled 
with  other  gasoline,  the  commingled 
gasoline  must  be  classified  as  GPA 
gasoline  and  used  only  in  the  GPA 
states.  Where  GPA  gasoline  is 
commingled  with  S-RGAS,  the 
appUcable  downstream  sulfur  standard 
for  that  gasoUne  is  the  greater  of  the 
GPA  downstream  standard  or  the 
applicable  small  refiner/temporary 
refiner  relief  standard  as  determined 
under  section  80.210  of  the  rule. 

Lead-Time  for  Downstream  Compliance 
With  New  Standards 

Some  commenters  stated  that  there 
should  be  a  lead-time  of  several  months 
between  the  implementation  date  of  a 
new  refinery  level  sulfur  standard  and 
the  implementation  date  of  the 
corresponding  dowrnstream  standard. 
Based  on  our  experience  with  other 
fuels  programs,  we  believe  that  a  one- 
month  lead  time  will  be  adequate  for 
gasoline  at  the  terminal  level  to  meet 
new  standards.  An  additional  one 
month  for  retailers  will  give  them  ample 
time  to  comply.  Therefore,  under 
today's  rule,  the  378  ppm  downstream 
sulfur  standard  (or  any  applicable  small 
refiner  dowmstream  cap  standard)  is 
effective  February  1,  2004  at  the 
terminal  level  and  March  1,  2004  at  the 
retail  level.  The  326  ppm  downstream 
sulfur  standard  is  eifective  February  1, 
2005  at  the  terminal  level  and  March  1, 
2005  at  the  retail  level.  The  95  ppm 
downstream  standard  is  effective 
February  1,  2006  at  the  terminal  level 
and  March  1,  2006  at  the  retail  level  (or 
February  1,  2007,  and  March  1,  2007, 


"*  As  stated  in  section  IV.C.  of  this  preamble,  the 
GPA  states  are  Alaska,  Idaho,  Montana,  North 
Dakota,  Wyoming,  Utah,  Colorado  and  New  Mexico. 


respectively,  in  the  case  of  gasoline  at 
facilities  in  the  GPA). 

Retail  Gasoline  Pump  Labeling 

EPA  believes  gasoline  advertised  as 
being  "low  sulfur  gasoline"  when  sold 
at  retail  outlets  should  have  a  sulfur 
content  of  no  more  than  95  ppm  because 
this  is  the  maximimi  sulfur  level  of 
gasoline  at  retail  outlets  that  would 
protect  the  emission  controls  of  Tier  2 
vehicles.  We  are  stating  this  to  inform 
refiners  and  other  regulated  parties, 
when  making  advertisement  decisions 
regarding  gasoline,  that  it  is  EPA's 
position  that  effective  January  1,  2004, 
if  any  retailer  represents  that  gasoline  is 
low  sulfur  gasoline,  or  representations 
to  the  same  effect,  the  gasoline  sulfur 
content  should  be  no  greater  than  95 
ppm. 

D.  Testing  and  Sampling  Methods  and 
Requirements 

1.  Test  Method  for  Sulfur  in  Gasoline 

We  proposed  ASTM  standard  method 
D  2622-98,  "Standard  Test  Method  for 
Sulfur  in  Petroleum  ftoducts  by 
Wavelength  Dispersive  X-ray 
Fluorescence  Spectrometry,"  as  the 
primary  method  for  testing  sulfur  in 
gasoline  by  refiners  and  importers.  This 
is  the  designated  method  under  the 
RFG/CG  rule.  "9  We  also  requested 
comment  on  adopting  other  methods  as 
the  primary  method,  in  particular, 
ASTM  method  D  5453-93,  "Standard 
Test  Method  for  Determination  of  Total 
Sulfur  in  Light  Hydrocarbons,  Motor 
Fuels  and  Oils  by  Ultraviolet 
Fluorescence,"  and  ASTM  D  4045, 
"Standard  Test  Method  for  Sulfur  in 
Petroleum  Products  by  Hydrogenolysis 
and  Rateometric  Colorimetry,"  which  is 
used  under  the  California  fuels  program 
for  sulfur  levels  below  10  ppm.  We  also 
proposed  ASTM  D  5453  as  an 
alternative  method  for  determining  the 
sulfur  content  of  gasoline  and  we 
requested  comment  on  this  proposal. 

Most  comments  supported  the 
continued  use  of  ASTM  D  2622  as  the 
designated  method  for  testing  sulfur  in 
gasoline  imder  the  various  fuels  rules, 
including  today's  rule.  Commenters 
indicated  that  most  refineries  outside  of 
California  are  currently  using  ASTM  D 
2622.  Under  the  California  fuels 
regulations,  California  refineries 
currently  use  ASTM  D  5453,  as  well  as 
ASTM  D  2622  and  ASTM  D  4045. 
Comments  were  generally  favorable  to 
the  proposed  use  of  ASTM  D  5453  as  an 
alternate  method.  However,  one 
California  refinery,  an  automobile 
manufacturers  association  and  a 


manufacturer  of  analytical  equipment 
stated  that  ASTM  D  5453  should  be  the 
primary  method,  primarily  due  to  its 
greater  precision  at  low  sulfur  levels. 
Favorable  comments  were  received  to 
the  use  of  ASTM  D  4045,  especially  for 
gasoline  sulfur  content  of  10  ppm  or 
less.  One  commenter  suggested  that 
ASTM  D  5623-94  should  be  allowed: 
one  commenter  suggested  that  ASTM  D 
3120  should  be  allowed,  and  one 
commenter  suggested  that  ASTM  D 
6428  should  be  allowed.  Several 
commenters  stated  that  we  should 
utilize  a  performance  based  criteria 
system  to  determine  what  test  methods 
can  be  used. 

We  have  considered  the  comments 
carefully.  We  believe  there  are  a  number 
of  test  methods  for  determining  the 
sulfiu-  content  of  gasoline  that  may 
eventually  be  shown  to  be  as  good  as, 
or  better  than,  ASTM  D  2622.  We  also 
considered  that  the  Agency  is  likely  to 
issue  a  proposed  rulemaking  for  a 
performance-based  test  method 
approach  that  would  apply  to  motor 
vehicle  fuel  parameters.  Tliis  rule,  once 
promulgated,  would  set  forth  criteria  for 
determining  whether  an  alternative 
analytical  test  method  could  be  used 
instead  of  the  designated  analytical  test 
method  for  a  given  fuel  parameter  and 
would  set  forth  criteria  for  correlating 
alternative  analytical  test  methods  to  the 
designated  analytical  test  method. 
We  believe  it  is  appropriate  that 
alternate  analytical  methods  should  be 
qualified  and  correlated  to  the 
regulatory  method  according  to 
standardized  criteria.  Today's  rule 
therefore  provides  that  ASTM  D  2622, 
the  recognized  standard  analytical 
method  for  determining  sulfiir  in 
gasoline,  is  the  sole  regulatory  method, 
anticipating  that  a  performance-based 
testing  rule  may  be  issued  before  2004, 
and  that  under  its  terms  anyone  wiU  be 
able  to  qualify  and  correlate  additional 
testing  methods.  We  do  not  believe  this 
will  result  in  undue  hardship  for  several 
reasons.  First,  our  current  fuels  rules 
already  provide  that  ASTM  D  2622  is 
the  sole  regulatory  method  for 
determining  the  sulfur  content  of 
gasoline.  Second,  California  refiners 
ciu-rently  using  ASTM  D  5453  or  ASTM 
D  4045  will  not  face  any  hardship 
because  today's  rule  allows  the  use  of 
approved  California  test  methods  by 
California  refiners.'*"  Third,  today's 
rule  allows  continued  use  of  composite 
samples  for  sulfur  testing  for  CG  during 
the  period  of  early  credit  generation, 
and  therefore  refiners  currently  using 
outside  labs  to  test  composite  samples. 


•"See  40  CFR  80.46(a).  Todays  rule  updates  the 
former  designated  test  method,  ASTM  D  2622-94. 


'♦"See  preamble  discussion  in  section  VI.E., 
below. 
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methods  woi 
approach  to  i 
manufacturer 
testing  equipil 
level  playing! 


but  who  may  sleet  to  conduct  testing  in- 
house  when  t  le  every-batch  sulfur 
testing  requiff ment  is  implemented, 
will  not  need  to  determine  whether  a 
less  expensivi  alternative  to  ASTM  D 
2622  is  available  for  several  years.  Last, 
if  a  performance-based  test  method  rule 
is  not  issued  fcy  the  Agency  in  the  near 
future,  then  v,  e  may  reconsider  this 
issue  in  a  sub  sequent  rulemaking. 

We  also  bel  leve  that  a  standardized 
approach  for  determining  the 
appropriateness  of  alternate  test 
methods,  conjelation  methodology  and 
quality  contrdl  criteria  for  alternate  test 
id  be  the  most  fair 
ie  test  equipment 
and  to  the  pxut:hasers  of 
lent.  It  should  result  in  a 
ield  for  competition 
among  manui  scturers  of  test  equipment. 
We  aheady  h  low  that  ASTM  D  5453 
can  be  purchs  sed  for  about  half  the 
price  of  AST!  1  D  2622  equipment,  and 
competition  i  lay  result  in  even  less 
expensive  eqi  lipment. 

Some  comrienters  suggested  that 
where  a  refin  jr  or  importer  uses  ASTM 
D  2622  to  tesi  gasoline,  and  where  the 
test  result  is  1  sss  than  10  ppm,  the 
refiner  or  imj  orter  should  be  able  to 
report  a  test  r  3sult  of  zero  or  perhaps 
use  a  default  value  of  5  ppm.  This  sort 
of  approach  1  as  been  allowed  under  the 
RFG  and  Ant  -dumping  Question  and 
Answer  Docu  ment.  However,  we 
disagree  with  the  commenters  that  this 
practice  is  ap  aropriate  under  the  sulfur 
rule.  Under  t  le  sulfur  rule,  with  a 
refiner  averaj  e  standard  of  30  ppm,  it  is 
important  wh  ether  a  bias  is  consistently 
drawn  in  fav(  t  of  zero  ppm  as  opposed 
to  10  ppm.  T  lis  could  artificially 
increase  the  i  lumber  of  credits  earned  or 
could  allow  I  lore  batches  to  be 
produced  by  the  refiner  that  are  near  the 
80  ppm  cap.  ^e  believe  that  any 
imprecision  (  f  sulfur  values  derived 
from  analysis  using  ASTM  D  2622,  will, 
over  the  course  of  numerous  batches, 
average  out  t( )  near  zero.  Further,  we 
believe  that  t  le  precision  of  ASTM  D 
2622  is  likelj  to  be  improved  by  2004. 
Also,  by  200-  there  may  be  other 
methods  that  will  be  shown  to  be 
precise  at  lov  i  sulfur  levels  that  may  be 
made  availab  le  for  use  under  a 
performance  based  test  method  rule. 
Under  today' s  rule  the  refiner  or 
importer  mui  t  report  the  test  result  that 
the  test  method  provides,  so  long  as  the 
result  is  not  ess  than  zero  (in  which 
case  a  result  if  zero  would  be  reported). 
If  altemati  re  methods  are  ultimately 
made  availal  le  for  use  under  a 
performance  based  rule,  refiners  a^d 
importers  wl  lO  are  producing  or 
importing  ga  ioline  with  low  levels  of 
sulfur  mav  d  jsire  to  use  an  alternative 


test  method  for  low  sulfur  levels, 
especially  if  ASTM  D  2622  is  less 
precise  at  such  levels.  Under  today's 
rule,  if  any  approved  alternative  method 
is  used  for  this  purpose,  a  party  could 
not  choose  to  use  the  test  result  from 
ASTM  D  2622  when  its  result  is  lower, 
and  the  test  result  from  the  alternative 
method  when  its  result  is  lower.  For  any 
alternative  test  method  that  is 
eventually  approved,  if  the  party  uses  it 
for  a  certain  range  of  sulfur 
concentrations,  and  ASTM  D  2622  for 
another  range,  it  must  be  consistent  in 
such  use.  For  example,  if  the  alternate 
method  were  used  for  test  results  below 
10  ppm,  its  result  would  always  have  to 
be  used  for  sulfur  levels  below  10  ppm 
and  ASTM  D  2622  would  always  have 
to  be  used  for  sulfur  levels  greater  than 
10  ppm. 

2.  Test  Method  for  Sulfur  in  Butane 

We  proposed  the  use  of  ASTM 
standard  test  method  D  5623-94  '"^  as 
the  designated  method  for  testing  the 
sulfur  content  of  butane  and  requested 
comment  on  whether  this  method 
should  be  the  designated  method. 
Although  some  butane  suppliers  or 
refiners  currently  use  this  method, 
several  commenters  stated  that  many 
refiners  do  not  have  ready  access  to 
ASTM  D  5623  and  that  it  is  not 
necessarily  the  most  precise  method  for 
determination  of  low  levels  of  sulfur  in 
butane.  Commenters  suggested  at  least 
three  other  methods  are  equal  to  ASTM 
D  5623.  These  are  ASTM  D  2784,  ASTM 
D  4468,  and  ASTM  D  3246.^^2  One 
commenter  also  suggested  that  ;\STM  D 
3227-92, '■♦^  should  be  allowed.  Several 
commenters  requested  that  EPA  at  least 
allow  alternative  test  methods  for 
quality  assurance  testing. 

We  have  reviewed  the  suitability  of 
ASTM  D  5623  and  agree  that  it  is  not 
the  best  method  for  testing  for  sulfur 
content  in  butane.  ASTM  D  5623 
measures  sulfur  compounds  rather  than 
total  elemental  sulfur,  and  the  current 
ASTM  5623  method  is  specified  for 
liquid  fuels,  not  gaseous  fuels. 

ASTM  D  2784  does  not  seem  to  be  a 
better  method  than  ASTM  D  5623. 


"'  ASTM  D  5623.  entitled  •Standard  Test 
Method  for  Sulfur  Compounds  in  Light  Petroleum 
Liquids  by  Gas  Chromatography  and  Sulfur 
Selective  Detection." 

^"  ASTM  D  2784.  entitled  "Standard  Test 
Method  for  Sulfur  in  liquefied  Petroleum  Gases"; 
ASTM  D  4468-85(1995),  entitled  "Standard  Test 
Method  for  Total  Sulfur  in  Gaseous  Fuels  by 
Hydrogenolysis  and  Rateometric  Colorimetry";  and 
A.STM  D  3246-96.  entitled  "Standard  Test  Method 
for  Sulfur  in  Petroleum  Gas  by  Oxidative 
Microcoulometry . " 

'*' ASTM  D  3227,  entitled  "Mercaptan  sulfur  in 
Gasoline,  Kerosine.  Aviation  Turbine,  and  Distillate 
Fuels".  The  commenter  suggested  it  should  be 
allowed  with  the  use  of  the  x-ray  finish. 


Commenters  stated  that  ASTM  D  2784 
is  not  the  most  precise  method  and  that 
it  is  not  widely  used.  We  believe  there 
may  be  some  difficulty  in  even 
obtaining  the  apparatus  for  ASTM  D 
2784.  ASTM  D  3227  is  not  appropriate 
since  it  is  designed  for  measuring  a 
single  sulfur  compoimd,  and  it  is 
currently  designated  for  testing  liquid 
samples. 

We  believe  that  ASTM  D  4468 
appears  to  be  a  good  method  for  testing 
butane  for  sulfur  levels  below  20  ppm. 
However,  dilution  would  be  necessary 
to  test  for  sulfur  levels  above  20  ppm. 
This  may  be  problematical,  since  it  may 
be  difficult  to  dilute  a  gaseous  fuel.  We 
expect  that  under  today's  rule,  butane 
being  tested  will  frequently  have  sulfur 
content  in  excess  of  20  ppm.  Several 
other  methods  exist  that  might  work 
well  for  testing  for  sulfur  content  of  ^ 
gaseous  fuels,  but  their  current  scope 
does  not  include  determination  of  sulfur 
in  gaseous  fuels. 

ASTM  D  3246-96.  which  was 
suggested  by  API  and  NPRA  as  a 
suitable  method,  is  an  appropriate 
method  for  measuring  gaseous 
compounds  and  provides  test  results  for 
total  elemental  sulfur.  Its  range  is  1.5  to 
100  ppm.  which  is  ideal  for  testing  for 
the  alternative  30  ppm  butane  sulfur 
standard  applicable  to  butane  blenders 
promulgated  in  today's  rule.!"** 

After  considering  the  strengths  and 
weaknesses  of  all  the  available  options 
we  believe  ASTM  D  3246  is  the  best 
currently-available  method.  Therefore, 
today's  rule  makes  ASTM  D  3246  the 
designated  method  for  testing  the  sulfur 
content  of  butane  or  other  gaseous 
blendstocks.  As  discussed  above,  we 
anticipate  that  a  performance-based  test 
method  rule  for  motor  vehicle  fuel 
pEu-ameters  may  be  promulgated  before 
2004.  and  that  the  efficacy  of  other 
methods  would  be  demonstrable  under 
that  rule.  However,  if  that  is  not  the 
case,  the  Agency  may  reconsider  the 
issue  of  appropriate  alternate  test 
methods  in  a  future  rulemaking. 

'  3.  Quality  Assurance  Testing 

Several  commenters  urged  that 
alternate  test  methods  be  allowed  for 
quality  assiu^ance  test  purposes.  Under 
today's  rule,  the  use  of  alternate  test 
methods  for  quality  assm-ance  testing  for 
purposes  of  establishing  a  defense  to 
liability,  for  butane  qu^ity  assurance 
testing  under  section  80.340(b)(4).  and 
for  determination  of  whether  gasoline  is 
small  refiner  gasoline,  is  allowed,  so 
long  as  the  alternate  test  method  is 
correlated  to  the  regulatory  test  method, 
the  method  is  ASTM  approved,  and  the 


"*  Discussed  in  section  VI.D.3. 
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protocols  under  the  method  are 
followed.  However,  the  regulatory 
method  is  required  for  the  truck 
importer  quality  assurance  testing  luider 
section  80.350(c). 

4.  Requirement  To  Test  Every  Batch  of 
Gasoline  Produced  or  Imported 

We  proposed  in  the  NPRM  that 
refiners  and  importers  '"^  would  be 
required  to  sample  each  batch  of 
gasoline  produced  or  imported  and 
perform  a  test  on  each  sample  to 
determine  the  sulfur  content  prior  to  the 
gasoline  leaving  the  refinery  gate  or 
importer  facility.  We  received 
comments  on  several  aspects  of  this 
proposed  requirement. 

Several  commenters  urged  that  we 
continue  to  allow  composite  sampling 
and  testing  for  sulfur.  Some  refiners 
commented  that  the  requirement  to  test 
each  batch  would  raise  testing  costs. 
However,  one  refiner  commented  that 
every-batch  testing  for  sulfur  would  not 
be  a  substantial  biu-den  so  long  as  every- 
batch  testing  for  other  CG  parameters  is 
not  required.  1^6  ij^ig  commenter  stated 
that  testing  for  sulfur  content  is  much 
less  complex  than  testing  for  certain 
other  CG  parameters. 

We  believe  that  with  a  refinery  gate 
sulfur  cap  combined  with  refinery 
averaged  standards,  there  is  no  realistic 
alternative  to  every-batch  testing.  The 
Agency  has  no  way  to  know  whether  a 
composite  sample  that  is  tested  and 
foimd  to  meet  the  applicable  refinery 
cap  included  a  sample  from  an 
individual  batch  of  gasoline  that  was 
introduced  into  commerce  that 
exceeded  the  cap  by  a  factor  of  2  or  3. 
Further,  we  believe  that  with  averaged 
standards  for  refiners  and  importers, 
and  with  multiple  cap  standards  in 
effect  diuing  the  phase-in  period, 
monitoring  compliance  without  every- 
batch  testing  woidd  be  impossible  even 
if  we  could  somehow  be  assiued  that  no 
individual  batch  significantly  exceeded 
the  applicable  refinery  level  cap. 
We  realize  that  there  will  be  an 
additional  cost  associated  with  testing 
every  batch  of  CG — for  sulfur  content 
(this  is  already  required  for  RFG). 
However,  we  believe  less  expensive  test 
methods  for  siUfur  content  already  exist, 
and  may  continue  to  be  developed,  that 
will  likely  be  acceptable  as  alternative 
methods  in  the  futiu-e,  as  discussed 
above.  Therefore,  today's  rule  retains 
the  requirement  for  every-batch  testing. 
Under  today's  final  rule,  the  test  results 
for  each  batch  of  gasoline  will  be  used 


'*'  Except  for  certain  truck  importers,  as  noted 
above. 

'<*As  noted  above,  we  are  not  requiring  every 
batch  testing  for  CG  parameters  other  than  sulfur. 


to  determine  compliance  with  the 
applicable  refiner/importer  cap  standard 
and  to  calculate  the  refiner's  or 
importer's  annual  average  sulfur  level. 
Any  batch  of  gasoline  that  exceeds  the 
applicable  sulfur  cap  cannot  be 
distributed  or  sold  in  the  U.S.  (unless  it 
is  exempted  fi'om  the  standards  under 
today's  rule,  as  described  in  section 
VI.G.,  below). 

Refiners  who  use  computerized  in- 
line blending  methods  objected  to  the 
proposed  requirement  for  a  batch  test 
before  the  gasoline  is  released  from  the 
refinery.  These  commenters  stated  that 
refiners  using  the  sophisticated  in-line 
blending  practice  cannot  produce  a 
complete  batch  test  until  a  portion  of 
the  batch  is  already  past  the  refinery 
gate.  These  commenters  did  not  luge 
that  we  eliminate  the  requirement  for 
every-batch  testing,  but  urged  that  the 
sulfur  rule  adopt  the  RFG  rule 
provisions  for  in-line  blending  foimd  at 
40  CFR  80.65(f)(4),  for  both  RFG  and 
CG. 

We  believe  that  the  importance  of 
assiuing  compliance  with  the  refinery 
level  cap  is  such  that  the  rule  must 
generally  require  that  gasoline  must  be 
tested  for  sulfur  content  before  it  leaves 
the  refinery.  Based  on  experience  under 
the  RFG  rule,  we  do  not  believe  that  the 
requirement  to  test  each  batch  before  it 
is  released  will  substantially  increase 
the  cost  of  testing  or  cause  delays  in 
shipments. 

However,  today's  rule  recognizes  the 
imique  circumstances  involved  in 
computerized  in-line  blending.  We 
believe  that  with  appropriate 
safeguards,  compliance  with  sulfur 
standards  for  gasoline  produced  by 
refineries  using  in-line  blending  can  be 
assured.  Therefore,  today's  rule 
incorporates  the  RFG  rule  provisions  for 
in-line  blending  at  40  CFR  80.65(f)(4). 
Such  provisions  will  be  applicable  to 
RFG  and  CG.  However,  refineries 
presently  having  an  in-line  blending 
waiver  will  be  asked  to  submit 
additional  information  under  the 
auditing  procedures  included  in 
approvals  of  in-line  blending  petitions 
already  in  place.  We  will  contact 
individual  holders  of  in-line  blending 
approvals  to  request  information  on 
how  sulfur  is  monitored  and  how 
streams  of  gasoline  are  distributed  in  the 
in-line  blending  process.  If  we  cannot 
conclude  that  the  monitoring 
procediu^s  will  assure  compliance  with 
sulfur  standards,  we  wUl  revoke  the  in- 
line blending  approval  for  that  purpose. 
We  believe  it  is  important  to  ensure  that 
the  in-line  analyzer  technology  and  the 
refiner's  methodology  and  procedures 
are  sufficient  for  the  gasoline  sulfur 
levels  the  refinery  will  have  after  this 


rule  is  implemented,  for  both  RFG  and 
CG. 

Several  commenters  stated  that  the 
proposed  rule's  requirement  to  test 
every  batch  of  CG  for  sulfur  is 
unnecessary  during  the  period  of  early 
credit  generation  because  there  is  no  cap 
standard  in  effect  during  this  period, 
even  for  those  refiners  generating 
credits.  We  agree  that  every-batch 
testing  is  not  essential  for  CG  until  the 
refinery  gate  per-gaUon  cap  standards  go 
into  effect.  Thus,  today's  final  rule 
allows  composite  sample  testing  for  CG 
to  continue  during  the  period  of  early 
credits  generation,  until  January  1,  2004, 
when  a  cap  standard  for  sulfur  is  first 
imposed  on  gasoline. 

5.  Exceptions  to  the  Every-Batch  Testing 
Requirement 

Under  the  RFG  rule,  refiners  who 
blend  butane  or  other  blendstocks  to 
previously  certified  gasoline  (PCG)  must 
determine  the  voliune  and  parameter 
values  of  the  blendstock,  including 
sulfur  content,  by  testing  the  gasoline 
before  and  after  blending,  and 
calculating  the  properties  of  the 
blendstock  by  subtracting  the  volume 
and  parameter  values  of  the  PCG.  For 
CG  only,  under  certain  conditions,  we 
have  allowed  butane  blenders  to  use  the 
parameter  specifications  of  butane  as 
tested  by  the  butane  producer.  We  have 
allowed  this  alternative  to  every-batch 
testing  because  of  the  costs  of  testing 
each  load  of  butane.  We  proposed  a 
similar  alternative  to  every-batch  testing 
for  butane  blenders  in  the  NPRM,  which 
allows  butane  blenders  to  use  the  sulfur 
test  result  of  their  suppliers,  if  the 
butane  contains  no  more  than  30  ppm 
sulfur  and  if  the  butane  blender 
undertakes  a  quality  assurance  program 
of  periodic  sampling  and  testing  to 
ensure  that  the  supplier's  sampling  and 
testing  is  accurate. 

We  also  proposed  to  allow  refiners 
that  blend  other  blendstocks  into  PCG  to 
meet  an  alternative  testing  requirement 
in  lieu  of  testing  every  batch  of  gasoline. 
Pl^ided  that  the  refiner's  test  result  for 
the  sulfur  content  of  each  of  the 
blendstocks  is  less  than  the  national 
refinery  level  per-gallon  cap  standard,  a 
refiner  can  sample  and  test  each 
blendstock  when  received  at  the 
refinery,  and  treat  each  blendstock 
receipt  as  a  separate  batch  for  purposes 
of  compliance  calculations  for  the 
annual  average  sulfiu-  standard. 

Today's  rule  adopts  these  provisions. 
Several  commenters  urged  us  to  delay 
the  30  ppm  per-gallon  cap  standard 
imtil  other  refiners  must  meet  a  30  ppm 
average  standard.  The  proposed  30  ppm 
per  gallon  standard  was  intended  to  be 
environmentally  neutral  in  relation  to 
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the  standard  applicable  to  other  refiners. 
Therefore,  toqay's  final  rule  makes  clear 
that  for  the  al  emative  compliance 
approach  for  1  lutane  blenders,  the  30 
ppm  per-gallc  n  cap  is  not  applicable 
until  January  I,  2005.  The  per-gallon 
cap  starting  January  1,  2004  is  120 
ppm.i*^  For  C  PA  gasoline  the  per-gallon 
cap  under  thii  i  alternative  compliance 
option  is  150  jpm  in  2004  through 
2006. 

6.  Sampling  N  lethods 

Sampling  n  lethods  apply  to  all  parties 
who  conduct  sampling  and  testing 
under  the  rul*.  We  proposed  to  require 
the  use  of  sai^pling  methods  that  were 
proposed  in  the  July  11, 1997  Federal 
Register  notide  for  the  RFG/CG  rule  {62 
FR  37338. at  ^7341-37342,  37375- 
37376).  Thesd  sampling  methods 
include  ASTM  D  4057-95  (manual 
sampling).  AgTM  D  4177-95  (automatic 
sampling  froiti  pipelines/in-line 
blending),  and  ASTM  D  5842  (this 
sampling  method  is  primarily 
concerned  with  sampling  where 
gasoline  volatility  is  going  to  be  tested, 
but  it  woidd  flso  be  an  appropriate 
sampling  meljiod  to  use  when  testing 
for  sulfur).  Tliere  were  no  adverse 
comments  to  he  proposed  sampling 
provisions.  Tpday's  rule  adopts  the 
methods  as  proposed. 

7.  Gasoline  Si  unple  Retention 
Requirement! 

In  the  NPRM,  we  proposed  a  refiner 
and  importer  [(collectively  referred  to  in 
this  section  as  "refiner")  sampling  and 
testing  program  to  establish  the  sulfur 
compliance  ojf  each  batch  of  gasoline 
produced  or  imported.  We  were  aware 
that  there  were  possible  drawbacks  to  a 
self-testing  s(meme.  For  example,  a 
party  might  sample  or  test  gasoline  in  a 
manner  that  is  inconsistent  with  the 
required  procedures,  or  employees 
might  inaccu  rately  record  the  test 
residts  by  mi  stake  or  otherwise.  Parties 
might  also  at  empt  to  conceal  a 
discovered  v  olation  or  to  save  money 
by  not  correc  ting  a  violation. 

To  address  our  concerns  about  self- 
testing,  we  c(  insidered  an  alternative 
option  of  req  liring  independent 
sampling  anc  testing  for  all  gasoline, 
including  coi  iventional  gasoline.  We  did 
not  propose  1  his  requirement  for 
independent  sampling  and  testing  for  all 
gasoline  bec<  use  of  the  costs  of  such  a 
requirement, '••8  and  we  are  not  adopting 
such  a  progri  im  in  today's  final  rule. 
Instead,  we  { roposed  in  the  NPRM  a 


'«' See  Table 
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different  strategy  to  complement  the 
self-testing  program  that  would  help 
ensiire  refinery  sulfur  compliance.  This 
strategy  would  have  required  refiners  to 
retain  for  thirty  days  a  representative 
sample  firom  each  batch  of  gasoline 
produced,  and  to  provide  such  samples 
to  the  Agency  upon  request.  We 
believed  that,  by  means  of  this  option, 
EPA  could  verify  the  refiner  test  results. 
We  believe  that  this  would  create  an 
incentive  for  refiners  to  sample,  test, 
and  record  their  sulfur  resiUts  in  an 
accurate  and  truthful  manner.  We  also 
proposed  that  refiners  be  required  to 
certify  annually  that  the  samples  have 
been  collected  in  the  manner  required 
luider  the  sulfur  rule.  In  addition,  we 
proposed  that  specific  procedures  be 
followed  by  refiners  to  properly  collect, 
retain,  and  ship  the  samples  in  a 
manner  consistent  with  requirements 
already  imposed  or  proposed  under  the 
RFG  program.  Under  the  proposal,  a 
minimum  representative  sample  of  330 
ml  of  each  gasoline  batch  would  need  to 
be  retained  (and  submitted  to  EPA  upon 
request).'*^ 

Although  there  were  few  comments 
on  this  proposal,  one  commenter,  the 
National  Petrochemical  &  Refiners 
Association  ("NPRA"),  did  comment 
extensively  on  it,  and  strongly  urged  the 
Agency  not  to  finalize  it.  One  of  the 
points  raised  by  the  NPRA  was  that  the 
RFG  regidations  have  their  own  sample 
retention  and  submission  requirements, 
(40  CFR  80.65),  so  that  a  sulfur  rule 
provision  for  RFG  batches  was  not 
necessary.  The  Agency  continues  to 
believe  that  sample  and  retention 
requirements  are  useful  to  ensure 
compliance  with  the  sulfur  standards, 
but  we  agree  with  NPRA  that  the  sample 
retention  and  submission  requirements 
found  in  the  RFG  rule  will  serve  equally 
as  well  for  the  sulfur  rule.  Therefore,  the 
final  sulfur  rule  requires  all  refiners, 
including  those  producing  RFG,  to 
comply  with  the  sulfur  rule's  retention 
requirements.  However,  any  refiner  of 
RFG  using  an  independent  laboratory 
pursuant  to  40  CFR  80.65(f),  either 
under  the  100%  Option  or  the  10% 
Option,  will  be  considered  to  be  in 
compliance  with  the  sulfur  rule's  retain 
requirements  provided  the  refiner 
ensures  that  the  independent  laboratory 
conducting  the  retain  program  for  the 
refiner,  is  in  compliance  with  these 
requirements.  In  particular,  the  refiner 
must  ensure  that  its  independent 
laboratory  sends  the  appropriate 


IV 
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ussion  on  this  subject  in  the 
'eformulated  gasoline  program's 
(Feb.  16,  1994). 


'«9  See  40  CFR  80.65({)(3)(F)(ii),  and  the  Proposed 
Rule  for  Modifications  to  Standards  and 
Requirements  for  Reformulated  and  Conventional 
Gasoline,  62  FR  37337  et  seq.  proposed  40  CFR 
80.101(i)(l)(i)(C)(iu). 


certificate  of  analysis  along  with  any 
sample  forwarded  to  EPA.  Under  the 
RFG  program's  100%  Option,  the  refiner 
must  ensure  that  its  independent 
laboratory  sends  the  independent  lab's 
certificate  of  analysis;  and  under  the 
10%  Option,  the  refiner  must  ensure 
that  its  independent  laboratory  sends 
the  refiner's  certificate  of  analysis. 

In  addition  to  urging  EPA  not  to 
finalize  the  sample  retention  and 
submission  requirements  for  RFG 
gasoline,  NPRA  urged  us  not  to  finalize 
these  requirements  for  CG  as  well. 
NPRA  argued  that  these  requirements 
would  not  prove  useful  in  deterring 
non-compliance  with  the  sulfur 
requirements  for  this  product,  primarily 
because  false  samples  could  be 
forwarded  to  EPA.  The  Agency 
disagrees  with  NPRA's  argimient.  First, 
the  goal  of  these  requirements  is  not 
only  to  deter  cheating  but  also  to  reveal 
inadequacies  that  exist  in  refiners' 
sidfur  testing  procedures.  We  do  not 
expect  that  most  non-compliance  with 
the  sulfur  standards  will  occur  through 
cheating,  but  rather  through  operational 
problems.  Agency  enforcement 
experience  under  the  RFG  rule  reveals 
that  some  refiners'  testing  procedures 
are  not  always  accurate  in  measuring 
parameters  and  thus  detecting 
noncompliance.  EPA  verification  testing 
will  expose  such  testing  inaccuracy, 
enabling  the  refiner  to  improve  its 
testing  procedures  and  thus  improve  its 
ability  to  detect,  and  correct,  its  own 
compliance  problems.  To  ensure  the    . 
effectiveness  of  these  sulfur  sample 
retention  and  submission  requirements, 
the  final  rule  requires  all  refiners  to 
provide  EPA  with  the  sulfur  test  result 
the  refiner  has  obtained  for  the  sample, 
along  with  each  sample  the  refiner 
provides  to  the  Agency  under  this  rule. 

EPA  will  use  these  retained  samples 
in  compliance  determinations.  Gasoline 
samples  that  are  forwarded  to  EPA 
under  the  sample  retention 
requirements  that  are  found  to  be  in 
violation  of  a  refinery  cap,  will  be 
considered  by  EPA  to  be  evidence  of 
violations  of  the  cap  standard, 
regardless  of  the  refiner's  own  test 
result.  In  addition,  EPA  testing  of  these 
samples  may  establish  that  the  refiners' 
test  results  are  generally  incorrect,  i.e., 
are  biased.  EPA  will  evaluate  whether 
such  a  bias  constitutes  evidence  of  a 
violation  of  the  sulfur  average  standards 
applicable  to  the  refiner,  including 
whether  the  bias  extends  to  other  sulfur 
tests  conducted  by  the  refiner  during  the 
current  or  previous  averaging  periods. 
Further,  evidence  of  testing  bias  could 
constitute  evidence  a  refiner  has  not  met 
the  requirement  to  conduct  sulfur 
testing  in  accordance  with  specified 
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procedures,  and  any  reports  submitted 
to  EPA  that  reflect  the  bias  could  be 
evidence  a  refiner  has  not  met  the 
requirement  to  properly  report  the 
sulhu  content  of  gasoline  produced. 

While  it  is  true  that  a  party  can 
submit  false  samples  to  EPA  in  order  to 
prevent  the  Agency  from  discovering 
what  in  actuality  is  a  non-compliant 
batch  of  gasoline,  we  do  not  believe  that 
there  will  be  many  examples  of  such 
flagrant  cheating.  Our  enforcement 
experience  indicates  that  the  great 
majority  of  parties  regulated  under  the 
fuels  programs  work  to  comply  with  the 
regulatory  requirements.  We  believe  that 
the  potential  penalties  for  the 
submission  of  false  samples  to  the 
government,  and  the  potential  criminal 
liability  which  such  conduct  would 
subject  parties  to  under  to  section  113 
of  the  Clean  Air  Act.  will  act  as 
significant  deterrents  to  this  cheating. 
Last,  to  further  decrease  perceived 
incentives  for  such  cheating,  the 
regulation  specifically  requires  that  the 
refinery  official  signing  and  submitting 
the  refihery's  annual  sulfur  report  must 
make  inquiries  to  verify  the  correctness 
of  the  sampling  collection  and  retention 
procedures  and  include  with  the  annual 
sulfur  report  a  personal  certification  of 
the  correctness  of  the  procedures  used 
to  collect  the  retained  samples.  If  sufh 
certification  cannot  be  made,  then  the 
report  cannot  be  timely  filed. 

NPRA  further  commented  that  CG 
being  counted  to  create  early  credits 
under  the  sulfur  rule's  ABT  program 
should  not  be  subject  to  the  proposed 
sample  retention  and  submission 
requirements.  NPRA  argues  that  the  lack 
of  a  sulfur  cap  during  the  early  credit 
timeframe  makes  such  retention  and 
submission  unnecessary.  The  Agency 
disagrees.  Dining  the  early  credit 
generation  timeframe,  refiners 
participating  in  the  credit  program  must 
comply  with  sulfur  averaging 
requirements,  even  thou^  sulfur  caps 
are  not  required  to  be  met.  Acciu-ate 
determination  of  compliance  with  the 
averaging  requirements  necessitates 
accurate  sulfur  testing  in  the  early  credit 
period,  just  as  it  does  during 
implementation  of  the  full  sulfur 
program,  even  though  sulfur  testing  of 
CG  composite  samples  will  be 
permitted.  Hence,  the  sample  retention 
and  submission  requirements,  whose 
purpose  is  to  ensure  accurate  testing 
and  compliance  determination, 
continue  to  be  necessary  for  the  early 
credit  period.  The  final  rule  retains  ihe 
sample  retention  requirements  for  CG 
during  the  early  credit  time  frame. 

NPRA  also  suggested  that  in  place  of 
the  proposed  30  day  sample  retention 
requirement,  EPA  instead  should 


require  refiners  to  maintain  samples 
only  from  the  last  three  batches  of 
gasoline  produced.  NPRA  argued  that 
this  alternative  requirement  would 
prove  more  economical  for  the  refiners, 
yet  would  still  provide  EPA  with  the 
ability  to  test  some  samples  itself. 
Although  the  Agency  believes  that  the 
proposed  30  day  retention  period  would 
provide  a  valuable  amount  of  samples  to 
be  retained  and  thus  available  for  testing 
by  EPA,  the  Agency  agrees  that  a  more 
limited  sample  retention  requirement 
could  provide  an  acceptable  means  of 
confirming  refiner  testing  accuracy  and 
sulfur  compliance,  while  being  less   ' 
burdensome  to  refiners.  We  do  not 
believe,  however,  that  retention  of 
samples  from  only  three  batches  of 
gasoline  would  be  effective  in 
accomplishing  the  goal  of  producing 
greater  testing  accuracy.  Three  samples 
would  not  be  a  great  enough  number  to 
realistically  demonstrate  if  a  pattern  of 
testing  irregularities  exists  or  to 
demonstrate  that  a  significant  volume  of 
the  refiner's  production  is  covered  by 
the  testing  verification  process. 
Consequendy,  instead  of  the  three  batch 
sample  retention  requirement  proposed 
by  this  commenter,  the  Agency  has 
instead  required  in  the  final  rule  that  at 
least  the  last  20  samples  be  retained, 
and  that  each  sample  be  retained  for  a 
minimum  of  21  days.  The  Agency 
believes  this  amended  requirement 
addresses  NPRA's  concern  that  the 
amount  of  days  of  sample  retention  be 
reduced  from  thirty  days,  while  also 
providing  the  Agency  with  an  effective 
means  of  assuring  a  reasonable  number 
of  samples,  representing  a  significant 
period  of  refining  activity,  will  be 
available  for  acciu-acy  testing.  We 
believe  the  retention  requirement  is  not 
biu-densome  given  the  limited  niunber 
of  samples  that  must  be  retained. 
Further,  many  refineries  already  retain 
samples. 

A  final  comment  by  NPRA  about  the 
sample  retention  and  submission 
requirements  is  addressed  in  the  final 
rule.  NPRA  raised  a  concern  about  the 
required  retention  and  submission  of 
samples  of  pressurized  blendstock, 
particularly  butane,  which  would 
require  the  use  of  specialized  high- 
pressure  containers.  The  Agency  agrees 
that  there  is  legitimate  concern  about 
the  handling,  storing  and  shipping  of 
such  samples.  We  also  believe  that  the 
final  rule's  quality  assurance  testing 
requirements  and  the  testing 
requirements  for  blendstock  suppliers 
provides  adequate  assiuance  of  the 
compliance  of  these  blendstocks.  Hence, 
the  final  sulfur  rule  does  not  contain  a 


requirement  that  samples  of  pressurized 
blendstock  must  be  retained. 

E.  Federal  Enforcement  Provisions  for 
California  Gasoline  and  for  Use  of 
California  Test  Methods  To  Determine 
Compliance 

Requirements  to  Segregate  Gasoline  and 
to  Use  Product  Transfer  Documents  for 
Certain  California  gasoline;  Definition  of 
California  Gasoline 

In  the  NPRM,  the  Agency  proposed  to 
generally  exempt  from  the  requirements 
of  the  federal  sulfur  rule  certain  gasoline 
sold  or  intended  for  sale  in  California. 
For  the  purpose  of  program  consistency, 
the  gasoline  to  be  exempt  in  the  sulfur 
rule  would  meet  the  same  definition  of 
California  gasoline  as  found  in  the  RFG 
rule  {40  CFR  80.81(a)(2)).  The  exempt 
gasoline  would  include  all  gasoline 
sold,  intended  for  sale,  or  made 
available  for  sale  in  California  that  was 
also  either:  produced  within  California; 
imported  into  California  from  outside 
the  U.S.;  or  imported  into  California 
from  another  state,  provided  that  the 
out-of-state  refinery  did  not  also 
produce  federal  RFG. 

Although  the  NPRM  proposed  to 
exempt  California  gasoline  from 
compliance  with  the  proposed  sulfur 
standards  (for  reasons  discussed 
elsewhere  in  this  preamble),  we  did 
propose  two  requirements  that  would 
apply  to  some  exempt  California 
gasohne.  The  first  would  require  exempt 
gasoline  produced  outside  of  California 
but  intended  for  use  in  California,  to  be 
segregated  from  non-exempt  gasoline  at 
all  points  in  the  distribution  system. 
The  second  would  require  out-of-state 
producers  of  exempt  gasoline  intended 
for  sale  in  California  to  create  PTDs 
identifying  the  product  as  California 
gasoline,  and  would  require  such  PTDs 
to  be  provided  to  all  transferees  of  this 
gasoline  in  the  distribution  system. 
Requiring  such  documentation  is 
intended  to  facilitate  enforcement  and 
compliance  by  identifying  gasoline  that 
is  not  federally  regulated.  The  same  PTD 
requirements  currently  apply  under  the 
RFG  program.  ^^° 

One  commenter  expressed  a 
reservation  about  the  sulfur  rule's 
proposed  segregation  requirement.  The 
commenter  was  concerned  that  the 
segregation  requirement  for  exempt 
California  gasoline  might  interfere  with 
the  ability  of  California  iniporters  to 
import  into  California,  non-exempt, 
federal  RFG  gasoline  that  happened  to 
comply  with  California  Air  Resources 
Board  (ARB)  sulfur  requirements,  but 
had  not  been  kept  segregated  by  its  out- 


'«>See  40  CFR  80.81(g). 
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In  analyzing  the  above  comment  on 
segregation  of  California  gasoline,  the 
Agency  realized  that  the  sulfur  rule's 
proposed  definition  of  exempted 
California  gasoline,  which  paralleled  the 
definition  existing  in  the  RFG  rule,  was 
not  as  complete  as  it  should  be  to 
properly  address  the  unique  needs  of 
the  sulfur  program.  Specifically,  the 
exclusion  from  the  sulfur  rule's 
exemption  of  out-of-state  gasoline  sold 
or  intended  for  sale  in  California  solely 
because  it  happens  to  be  produced  at  a 
refinery  that  produces  federal  RFG 
gasoline,  is  not  appropriate.  Basing  an 
exemption  on  whether  or  not  an  out-of- 
state  refinery  produces  federal  RFG  is 
relevant  to  the  RFG  program,  but  it  has 
no  relevance  to  the  sulfur  control 
program.  To  ensure  effective 
determination  of  compliance  with 
federal  sulfur  standards,  the  final  sulfur 
rule  deletes  any  reference  to  RFG 
production  in  the  rule's  definition  of 
exempt  California  gasoline.  Hence,  the 
example  presented  in  the  comment,  in 
which  out-of-state  gasoline  for  sale  in 
California  could  be  considered  non- 
exempt  gasoline,  would  not  arise  under 
the  expanded  definition  pf  California 
gasoline. 

Use  of  California  Test  Methods  and  Off- 
Site  Sampling  Procedures  for  49  State 
Gasoline 

Under  the  NPRM  and  the  final  rule, 
refineries  and  importers  located  in 
California  would  be  required  to  meet  the 
federal  sulfur  standards  eind  other 
requirements  with  regard  to  their 
"federal"  gasoline  to  be  used  outside  of 
California.  However,  we  proposed  that 
gasoline  produced  in  California  for  sale 
outside  of  California  could  be  tested  for 
compliance  under  the  federal  sulfur  rule 
using  the  methodologies  approved  by 
the  ARB,  provided  that  the  producer 
complies  with  the  procedures  for  such 
testing  as  already  required  under  40 
CFR  80.81(h),  which  permits  California 
test  methods  not  identical  to  federal  test 
methods  to  be  used  for  conventional 
gasoline.  Today's  rule  adopts  this 
provision,  as  well  as  the  corollary 
proposed  provision  that  gasoline 
produced  by  California  refiners  for  use 
out-of-state  may  be  tested  at  off-site 
testing  as  already  permitted  pursuant  to 
40  CFR  80.81(h)  for  CG  purposes.  Both 
provisions  in  today's  rule  should 
alleviate  duplicate  testing  burdens  on 
California  refiners  subject  to  both  the 
federal  and  California  programs,  since 
the  test  methods  acceptable  under  these 
alternative  provisions  in  today's  rule  are 
also  currently  used  to  comply  with 
California  requirements.  No  comments 
were  received  on  these  provisions. 


F.  Recordkeeping  and  Reporting 
Requirements 

1.  Product  Transfer  Docimients 
Small  Refiner  Gasoline  Transfers 

The  NPRM  proposed  that  the  business 
practice  PTDs  that  accompany  each 
transfer  of  custody  or  title  of  gasoline 
that  includes  gasoline  produced  by  any 
small  refiner  subject  to  sulfur  rule 
individual  refinery  standards  would  be 
required  to  identify  the  gasoline  as  such, 
including  the  applicable  downstream 
cap.  as  an  aid  to  enforcing  the  national 
downstream  cap.  Today's  rule  adopts 
the  proposed  PTD  requirement,  with 
modifications  regarding  how  the  PTD 
requirement  relates  to  testing,  as 
described  in  section  VI.C.  The 
requirement  for  printing  information  on 
PTOs  has  been  simplified  in  the  final 
rule.  All  parties  may  use  brief  codes  to 
identify  the  sm.all  refiner  status  of  the 
gasoline  and  to  identify  the  small  refiner 
downstream  standard  it  is  subject  to. 
This  small  refiner  gasoline  PTD 
provision  is  also  applied  to  gasoline 
subject  to  individual  refinery  standards 
under  the  temporary  refiner  relief 
provision  of  today's  rule. 

GPA  Gasoline  Transfers 

Under  the  geographic  phase-in 
program  finalized  today,  gasoline 
produced  or  imported  for  use  in  the 
GPA  may  be  used  only  in  the  GPA 
states.  Therefore,  it  is  necessary  for 
PTDs  for  gasoline  that  is  comprised  in 
whole,  or  in  part,  of  GPA  gasoline,  to 
identify  the  gasoline  as  such  and  state 
that  the  gasoline  may  not  be  distributed 
or  sold  for  use  outside  the  GPA.  Product 
codes  may  be  used  to  provide  this 
information,  except  in  the  case  of 
transfers  to  truck  carriers,  retailers  and 
wholesale  purchaser-consumers. 

2.  Recordkeeping  Requirements 

Under  today's  rule,  refiners  and 
importers  will  be  required  to  keep  and 
make  available  to  EPA  certain  records 
that  demonstrate  compliance  with  the 
sulfur  program  standards  and 
requirements.  This  includes  records 
pertaining  to  the  generation,  use  and 
transfer  of  credits  and  allotments.  The 
RFG/CG  regulations  currently  require 
refiners  and  importers  to  retain  records 
that  include  much  of  the  information 
required  in  the  sulfur  rule.  Where  this 
is  the  case,  there  is  no  requirement  for 
duplication  of  records  or  information. 

Under  the  final  rule,  all  parties  in  the 
gasoline  distribution  system,  including 
refiners,  importers,  oxygenate  blenders, 
retailers,  and  all  types  of  distributors 
will  be  required  to  retain  PTDs  and 
records  of  quality  assurance  programs 
(including,  where  applicable,  sulfur  test 
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results)  that  parties  conduct  to  establish 
a  defense  to  downstream  violations.  All 
parties  in  the  gasoline  distribution 
system  cxuxently  are  required  to  keep 
PTDs  for  RFC  However,  since  there  are 
no  downstream  CG  standards  under  the 
anti-dumping  regulations,  only  refiners 
and  importers  are  required  to  retain 
PTDs  for  conventional  gasoline  under 
the  current  regulations.  Because  the 
sulfur  rule,  like  the  RFG  rule,  includes 
downstream  standards,  we  believe  that 
a  reqirirement  to  retain  PTDs  for  all 
parties  in  the  gasoline  distribution 
system  is  appropriate  under  the  sulfur 
rule.  The  PTT)  information  will  help  us 
identify  the  soiuce  of  any  gasoline 
found  to  be  in  violation  of  the  sulfur 
standards,  and  will  provide  downstream 
parties  with  information  regarding  the 
applicable  downstream  standard. 

Parties  are  required  to  keep  records 
for  a  period  of  five  years, ^^i  with 
additional  requirements  for  records 
pertaining  to  credits  and  allotments. 
Records  pertaining  to  credits  or 
allotments  that  were  banked  and  never 
transferred  to  another  party  are  required 
to  be  retained  for  five  years  after  the 
credits  or  allotments  are  used  for 
compliance  purposes.  Records 
pertaining  to  credits  or  allotments  that 
were  transferred  are  required  to  be 
retained  by  the  transferor  for  five  years 
after  the  year  the  credits  or  allotments 
were  transferred,  and  by  the  transferee 
for  five  years  after  use. 

We  received  comment  that  the 
regulations  should  allow  records  to  be 
maintained  in  non-hard  copy  formats, 
such  as  photographic  or  electronic 
means.  We  do  not  believe  that  the 
recordkeeping  requirement^,  as 
proposed,  disallow  the  retention  of 
records  in  electronic  or  photographic 
form.  However,  parties  that 
electronically  generate  and/or  maintain 
records  must  make  available  to  EPA  the 
hardware  and  software  necessary  to 
review  the  records,  or  if  requested  by 
EPA,  electronic  records  shall  be 
converted  to  paper  documents. 

The  sulfur  rule,  like  the  RFG/CG  rule, 
requires  regulated  parties  to  keep  the 
results  of  tests  conducted  on  the 
gasoline.  A  number  of  parties  previously 
have  asked  EPA  to  clarify  whether, 
under  the  RFG/CG  rule,  this 
recordkeeping  requirement  requires 
parties  to  keep  copies  of  all  documents 
that  contain  test  results.  To  clarify  what 
the  recordkeeping  requirements  require 
with  regard  to  test  data,  we  proposed  for 
the  RFG/CG  rule  to  add  language  which 
specifies  that  the  test  result  as  originally 


i^>  Five  years  is  the  applicable  statute  of 
limitations  for  the  RFG  and  other  fuels  programs. 
See  28  U.S.C.  2462. 


printed  by  the  testing  apparatus  is 
required  to  be  kept,  or,  where  no  printed 
result  is  generated  by  the  testing 
apparatus,  the  results  as  originally 
recorded  by  the  person  who  performed 
the  tests.  Today's  action  incorporates 
this  clarification  in  the  sulfvu  rule.  • 
Under  this  provision,  where  the  test 
data  is  initially  recorded  into  a  database 
system  and  there  are  no  prior  written 
recordings  of  the  data,  the  information 
in  the  database  system  may  serve  as  the 
original  record  of  the  test  data.  The  final 
rule  also  specifies  that  any  record  that 
contains  results  for  a  test  that  are  not 
identical  to  the  results  as  originally    = 
printed  by  the  testing  apparatus  or 
recorded  by  the  person  who  performed 
the  test  must  also  be  kept.  Although  this 
language  was  not  included  in  the 
NPRM,  we  have  concluded  it  is  a  logical 
outgrowth  of  the  proposal  regarding 
recordkeeping  for  test  data,  and  that  it 
will  make  the  regulation  clearer  with 
regard  to  this  requirement.  As  a  result, 
it  is  appropriate  to  include  this  language 
in  the  final  rule. 

3.  Reporting  Requirements 

Refiners  and  importers  will  be 
required  to  submit  an  aiuiual  report  that 
demonstrates  compliance  with  the 
applicable  sulfur  standards  and  data  on 
individual  batches  of  gasoline, 
including  batch  voliune  and  sulfur 
content.  The  rule  requires  that  refiners 
and  importers  report  on  the  generation, 
use  and  transfer  of  credits  and 
allotments.  The  RFG/CG  programs 
contain  similar  reporting  requirements. 
Based  on  our  experience  with  these 
programs,  we  believe  that  requiring  an 
annual  sulfur  report  and  batch 
information  will  provide  an  appropriate 
and  effective  means  of  monitoring 
compliance  with  the  average  standards 
under  the  sulfur  program.  The  batch 
data  also  will  serve  to  verify  that  each 
batch  of  gasoline  met  the  applicable 
sulfur  cap  standard  when  it  left  the 
refinery  or  import  facility.  The  batch 
data  must  also  show  which  batches 
were  designated  as  GPA  gasoline,  as 
appropriate. 

For  the  2004  and  2005  annual 
averaging  periods,  refiners  will  be 
required  to  submit  a  report  for  the 
refiner's  gasoline  production  (RFG  and 
conventional  gasoline)  for  all  refineries 
dming  the  averaging  period,  which 
demonstrates  compliance  with  the 
applicable  corporate  average  and  per- 
gallon  cap  standards.  For  the  2005 
annual  averaging  period,  refiners  will 
also  be  required  to  submit  a  separate 
report  for  each  refinery,  which 
demonstrates  compliance  with  the 
refinery  average  standard.  For  the  2004 
and  2005  annual  averaging  periods, 


importers  will  be  required  to  submit  a 
report  for  all  of  the  gasoline  they  import 
diu-ing  the  averaging  period,  which 
demonstrates  compliance  with  the 
applicable  corporate  average  and  per- 
gallon  cap  standards.  The  importer's 
report  for  2005  must  also  demonstrate 
compliance  with  the  refinery  average 
(30  ppm)  standard.  Any  refiner  who  is 
also  an  importer  must  aggregate  the 
refining  and  importing  activities  for  the 
purpose  of  demonstrating  compliance 
with  the  applicable  corporate  average 
standards.  Importers  of  gasoline 
produced  by  foreign  refiners  with 
individual  baselines  have  additional 
reporting  requirements.  For  the  2006 
averaging  period  and  beyond,  corporate 
average  reports  are  no  longer  required 
for  either  refiners  or  importers.  Refiners 
will  be  required  to  submit  an  annual 
report  for  each  refinery  (importers  for 
the  gasoline  they  import),  which 
demonstrates  compliance  with  the 
refinery  average  and  per-gaJlon  cap 
standards.  Refiners  or  importers 
producing  both  GPA  gasoline  and 
gasoline  for  the  remainder  of  the 
country,  must  separately  report 
compliance  with  the  different  standards. 
Annual  reports,  on  forms  provided  by 
the' Agency,  must  be  received  by  EPA  by 
the  last  day  of  February  for  the  prior 
calendar  year. 

The  aimual  reports  will  also  provide 
a  vehicle  for  accounting  for  any  sulfur 
allotments  or  credits  created,  sold  or 
used  to  achieve  compliance  during  the 
averaging  period.  (See  Section  IV.C.  for 
a  discussion  of  the  sulfiu'  allotment  and 
ABT  credit  programs.)  Each  refiner  or 
importer  choosing  to  participate  in  the 
ABT  program  will  be  required  to  report 
to  the  Agency  on  an  annual  basis 
(refiners  for  each  refinery,  and  importers 
for  the  gasoline  they  import)  the 
applicable  sulfur  baseline  and  the 
annual  average  gasoline  sulfur  level 
produced  at  that  refinery  or  by  that 
importer  (in  ppm  sulfur)  during  the 
averaging  period.  Credit  calculations 
will  be  reported,  along  with  an 
accoimting  of  credits  banked,  used, 
traded,  acquired  or  terminated.  The 
credits  will  be  in  units  of  ppm-gallons. 
The  identity  of  the  refiners/refineries 
and  importers  involved  in  these 
transactions  will  be  reported,  along  with 
the  registration  numbers  assigned  to 
them  by  the  Agency  under  the  RFG/CG 
program  (40  CFR  80,  subparts  D,  E,  and 
F). 

For  years  2000  through  2003,  parties 
who  generate  early  ABT  credits  will  be 
required  to  report  information  relating 
to  the  generation  of  these  credits.  These 
early  credit  reports  will  only  cover 
credits  banked  and  traded.  Beginning  in 
2004  and  beyond,  refiners  and  importers 
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for  the  gasoline 
required  to  der 
with  the  applic 
standard.  In  ad^ 


who  generate  a  ad/or  use  ABT  credits 
will  be  requirei  1  to  submit  information 
relating  to  the  {  eneration  and  use  of  the 
credits  as  part  )f  their  annual 
compliance  rej  oris,  including  any 
credit  debit  tha  t  is  carried  over  to  the 
subsequent  yea  r.  For  each  purchase  of 
ABT  credits,  as  reported  on  the  buyer's 
annual  report,  here  must  be  a 
corresponding  mtry  on  the  seller's 
annual  report. '  The  annual  report  must 
also  indicate  any  credits  that  are  used  to 
achieve  compliance  with  the  refinery 
average  standai  d. 

As  discussed  above,  during  the  2004 
and  2003  aiuiual  averaging  periods, 
refiners  for  the  combined  production 
from  all  their  refineries,  and  importers 
they  import,  will  also  be 
^onstrate  compliance 
able  corporate  average 
lition,  refiners  and 
importers  mustj  demonstrate  compliance 
with  the  requirements  for  the 
generation,  use!  transfer  and  termination 
of  allotments.  Refiners  and  importers 
who  trade  sulfur  allotments  to  meet  the 
corporate  average  standard  will  be 
required  to  submit  information  relating 
to  these  transaotions.  All  sulfur 
allotment  transactions  must  be 
concluded  by  tl  le  last  day  of  February  of 
the  calendar  yeu  following  the  year  the 
allotments  wen  >  used  to  meet  the 
corporate  avera  je.  Information  relating 
to  such  transad  ions,  including  the 
identity  of  the  i  efiners  and  importers 
involved  in  the  transactions  and  their 
EPA  registratioi  i  numbers,  must  be 
reported  by  hot  i  parties  to  the 
transaction  as  p  art  of  their  annual 
compliance  rep  arts. 

As  discussed  in  Section  FV.C,  above, 
parties  that  onl; '  blend  oxygenates  into 
gasoline  are  nol  treated  as  refiners  under 
the  sulfur  rule,  md,  as  a  result,  are  not 
subject  to  the  re  porting  requirements 
under  §80.370. 

Refiners  and  mporters  are  also 
required  to  arra  ige  for  a  certified  public 
accountant  or  o  srtified  internal  auditor 
to  conduct  an  a  mual  review  of  the 
company's  records  that  form  the  basis  of 
the  annual  sulfiir  compliance  report 
(called  an  "attest  engagement").  The 
purpose  of  the  « ttest  engagement  is  to 
determine  whet  ler  representations  by 
the  company  ar?  supported  by  the 
company's  internal  records.  Attest 
engagements  ar(  s  already  required  under 
the  RFG/CG  regilations.  The  refiner's 
attest  engagement  under  the  RFG/CG 
rule  partially  encompasses  sulfur  rule 
compliance  sinie  the  attest  auditors  are 
already  requirei  to  verify  sulfur  results 
for  both  CG  anc^  RFG.  However,  the 
RFG/CG  attest  engagements  do  not 
require  the  attes  t  auditor  to  review 
sulfur  credit  generation,  credit 


purchases,  credit  trading  or  small 
refiner  issues.  Because  of  the 
complexity  of  the  sulfur  credit  program 
and  small  refiner  program,  sulfur  attest 
engagement  provisions  have  been 
adopted  by  today's  rule  that  require  the 
attest  auditor  to  review  sulfur  credit 
generation,  credit  trading,  credit 
purchasing,  credit  selling,  corporate 
pool  averaging,  and  small  refiner  issues. 
Consist^t  with  the  RFG  regulations,  the 
attest  reports  for  sulfur  are  to  be 
included  in  the  presently  required  attest 
engagement  submitted  by  May  31  of 
each  year. 

G.  Exemptions/or  Research, 
Development,  and  Testing 

The  final  rule  provides  for  an 
exemption  from  the  sulfur  requirements 
for  gasoline  used  for  research, 
development  and  testing  purposes.  We 
recognize  that  there  may  be  legitimate 
research  programs  that  require  the  use 
of  gasoline  with  higher  sulfur  levels 
than  those  allowed  under  the  sulfur 
rule.  As  a  result,  the  final  rule  includes 
provisions  for  obtaining  an  exemption 
from  the  prohibitions  for  persons 
distributing,  transporting,  storing, 
selling  or  dispensing  gasoline  that 
exceeds  the  standards,  where  such 
gasoline  is  necessary  to  conduct  a 
research,  development  or  testing 
program.  Parties  are  required  to  submit 
to  EPA  an  application  for  exemption 
that  describes  the  purpose  and  scope  of 
the  program  and  the  reasons  why  use  of 
the  higher  sulfur  gasoline  is  necessary. 
In  approving  any  application,  EPA  will 
impose  reasonable  conditions  such  as 
recordkeeping,  reporting,  volume 
limitations  and  possible  requirements  to 
repair  vehicles. 

We  received  comment  that  the 
regulations  should  clarify  that  suppliers 
of  gasoline  used  for  R&D  purposes  are 
exempt  from  the  prohibitions  and 
penalties  under  the  sulfur  rule.  To 
clarify  this  point,  we  have  added  a 
provision  which  explicitly  states  that 
gasoline  subject  to  an  R&D  exemption  is 
exempt  irom  the  provisions  of  subpart 
H,  so  long  as  the  gasoline  is  used  in  a 
way  that  complies  with  the  terms  of  the 
memorandum  of  exemption.  If  the  R&D 
exemption  is  shown  to  be  based  on  false 
information  or  is  not  properly 
maintained,  parties  will  be  liable  for 
violations  of  the  provisions  under 
subpart  H  regarding  any  gasoline 
covered  under  the  exemption. 

We  also  received  conunent  that  the 
regulations  should  ensure  that  vehicles 
which  have  been  used  for  testing  with 
high  sulfur  test  fuels  are  not  later 
returned  to  the  general  fleet,  or  if  they 
are,  the  vehicles  should  be  required  to 
be  restored  to  their  original  condition. 


EPA  agrees  that  it  would  be  improper  to 
permit  such  vehicles  to  be  used  in 
general  use  if  their  emission  controls 
have  been  rendered  inoperative  through 
fueling  with  high  sulfur  gasoline.  This 
issue  may  be  effectively  addressed 
through  the  anti-tampering 
requirements  of  section  203(a)(3]  of  the 
Clean  Air  Act.  42  U.S.C.  §  7522(a)(3}, 
and  is  also  addressed  in  today's  rule, 
which  provides  the  Administrator  with 
the  power  to  include  appropriate 
conditions  when  granting  R&D 
exemptions. 

H.  Liability  and  Penalty  Provisions  for 
Noncompliance 

The  liability  and  penalty  provisions 
imder  the  sulfur  rule  are  similar  to  the 
liability  and  penalty  provisions  of  the 
RFG  and  other  fuels  regulations. ^^^ 
Regulated  parties  will  be  liable  for 
committing  certain  prohibited  acts,  such 
as  selling  or  distributing  gasoline  that 
does  not  meet  the  sulfur  standards,  or 
causing  others  to  commit  prohibited 
acts.  In  addition,  parties  will  be  liable 
for  a  failure  to  meet  certain  affirmative 
requirements,  such  as  the  recordkeeping 
or  PTD  requirements,  or  causing  others 
to  fail  to  meet  such  requirements. 

The  sulfur  rule,  like  other  EPA  fuels 
regulations,  includes  a  presvunptive 
liability  scheme  for  violations  of 
prohibited  acts.  Under  this  approach, 
the  party  in  the  gasoline  distribution 
system  that  controls  the  facility  where 
the  violation  occurred,  and  other  parties 
in  that  gasoline's  distribution  system 
(such  as  the  refiner,  reseller,  and 
distributor),  are  presumed  liable  for  the 
violation.  153  jjig  sulfur  rule  explicitly 
includes  causing  another  person  to 
commit  a  prohibited  act  and  causing  the 
presence  of  non-conforming  gasoline  to 
be  in  the  distribution  system  as 
prohibitions.  The  final  rule  clarifies  that 
causing  the  presence  of  non-conforming 
gasoline  to  be  in  the  distribution  system 
includes  gasoline  that  does  not  conform 
to  the  applicable  average  standard,  as 
well  as  gasoline  that  does  not  conform 
to  the  cap  standard.  Affirmative 
defenses  are  provided  for  each  party 
that  is  deemed  presumptively  liable  for 
a  violation,  and  all  presumptions  of 
liability  are  refutable.  The  defenses 
imder  the  sulfur  rule  are  similar  to  those 


'52  See  section  80.5  (peaalties  for  fuels 
violations);  section  80.23  (liability  for  lead 
violations);  section  80.28  (liability  for  volatility 
violations);  section  80.30  (liability  for  diesel 
violations);  section  80.79  (liability  for  violation  of 
RFC  prohibited  acts);  section  80.80  (penalties  for 
RFG/CG  violaUons). 

'"  An  additional  type  of  liability,  vicarious 
liability,  is  also  imposed  on  branded  refiners  under 
these  fuels  programs. 
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available  to  parties  for  violations  of  the 
RFG  regulations. 

The  final  sulfur  rule,  like  the 
proposal,  applies  the  provisions  of 
section  211(d)(1)  of  the  Clean  Air  Act 
(Act)  for  the  collection  of  penalties.  The 
penalty  provisions  subject  any  person 
who  violates  any  requirement  or 
prohibition  of  the  sulfur  rule  to  a  civil 
penalty  of  up  to  $27,500  for  every  day 
of  each  such  violation  and  the  amoimt 
of  economic  benefit  or  savings  resulting 
firom  the  violation.  A  violation  of  the 
applicable  average  sulfur  standard 
constitutes  a  separate  day  of  violation 
for  each  day  in  the  averaging  period.  A 
violation  of  a  sulfur  cap  standard 
constitutes  a  separate  day  of  violation 
for  each  day  the  gasoline  giving  rise  to 
the  violation  remained  in  the  gasoline 
distribution  system.  The  length  of  time 
the  gasoline  in  question  ren^j^ed  in  the 
distribution  system  is  deemed  to  be 
twenty-five  days  luiless  there  is 
evidence  that  the  gasoline  remained  in 
the  gasoline  distribution  system  for 
fewer  than  or  more  than  twenty-five 
days.  The  penalty  provisions  are  similar 
to  the  penalty  provisions  for  violations 
of  the  RFG  regulations. 

After  consideration  of  the  comments 
received,  the  Agency  is  adopting 
regulations  that  specify  the  regulated 
parties  who  may  be  subject  to  liability 
for  causing  a  violation  of  the  sulfur  rule. 
As  proposed,  the  regulation  would  have 
applied  to  any  person,  not  limited  to  the 
parties  in  the  gasoline  distribution 
system  whose  actions  could  logically 
have  caused  the  nonconformity.  This 
provision  would  have  potentially 
broadened  the  range  of  liable  parties 
under  the  sulfur  rule  beyond  the  range 
established  under  other  fuel  programs. 
EPA  believes  that  the  presumptive 
liabihty  schemes  of  current  fuels 
regulations  have  generally  been  effective 
and  finds  no  compelling  reason  to  apply 
the  regulatory  provision  at  issue  to  "any 
person"  rather  than  to  specific  parties. 
Therefore,  in  the  final  sulfur  rule,  the 
liability  sections  for  the  causation 
violations  will  specify  the  regulated 
parties  subject  to  the  liabiUfy,  and  will 
not  encompass  unspecified  parties.  The 
final  rule  clarifies  that  oxygenate 
blenders  are  among  the  specified  parties 
potentially  subject  to  liability.  Today's 
final  rule  also  clarifies  that  parent 
corporations  are  liable  for  violations  of 
subsidiaries.  This  is  consistent  with  our 
interpretation  of  the  RFG  rule,  as  stated 
in  the  RFG  and  Anti-dmnping  Question 
and  Answer  docxunent.  Finally,  the  final 
rule  clarifies  that  each  partner  to  a  joint 
venture  will  be  jointly  and  severally 
liable  for  the  violations  at  a  joint 
venture  facility  or  by  a  joint  venture 
operation. 


We  received  several  comments  on  the 
proposal.  Some  commenters  believe  that 
the  Act  does  not  authorize  EPA  to 
establish  prohibitions  against  causing 
another  person  to  commit  a  prohibited 
act  or  causing  the  presence  of  non- 
conforming gasoline  to  be  in  the 
distribution  system.  These  commenters 
believe  that  these  prohibitions  are  a 
departiu^  from  the  liability  scheme 
under  the  existing  fuels  regulations  and 
that  they  constitute  double  jeopardy  by 
imposing  liabilify  for  multiple 
violations  for  a  single  act.  The 
commenters  also  believe  that  imposing 
liability  for  causing  another  person  to 
commit  a  prohibited  act  extends  the 
limits  that  Congress  placed  on  liability 
under  section  211  of  the  Act,  since 
sections  211(d)  and  211(k)(5)  do  not 
expressly  mention  imposing  liability  for 
causing  another  person  to  violate 
regulations.  The  conunenter  also  noted 
that,  had  Congress  intended  for  such 
actions  to  be  prohibited,  it  could  have 
expressly  included  such  a  prohibition  in 
section  211.  This  conunenter  cites 
section  211(g)  as  an  example  of  a 
statutory  provision  with  such  a 
prohibition.  One  conunenter  said  that, 
rather  than  clarify  the  presumptive 
liability  scheme,  the  rule  provides  no 
guidance  regarding  what  it  means  to 
cause  someone  to  violate  a  prohibition 
or  cause  non-conforming  gasoline  to  be 
in  the  distribution  system.  A  conunenter 
also  stated  that  these  proposed 
prohibitions  are  unnecessary,  since  EPA 
has  issued  violations  to  multiple  parties 
under  current  fuels  regulations. 

EPA  disagrees  with  the  comment  that 
the  sidfur  rule's  proposed  liabiUty 
scheme  is  a  marked  departiue  from  the 
liability  schemes  typically  found  in  the 
other  fuels  programs  promulgated 
piusuant  to  section  211  of  the  Act  and 
with  the  conunent  that  the  regulations 
constitute  double  jeopardy  (the  double 
jeopardy  issue  is  addressed  in  the 
Response  to  Comment  document).  The 
majority  of  these  programs,  including 
the  proposed  sulfur  rule,  contain 
presumptive  hability  enforcement 
structmes  which  impose  liability  on 
parties  who,  through  their  actions, 
could  logically  have  caused  the  fuel 
nonconformity.  The  sulfur  rule's 
presumptive  liability  scheme  is  thus 
consistent  with  the  liability  schemes  of 
typical  prior  fuels  programs.  While  EPA 
has  issued  notices  of  violations  to 
multiple  parties  for  violations  imder 
cvurent  fuels  regulations,  the  Agency 
believes  it  is  appropriate  to  clarify  that 
the  act  of  causing  another  party  to 
violate  the  regulations  is  a  prohibited 
act.  Therefore,  the  regulatory  language 


in  the  sulfur  regulations  explicitly 
addresses  this  issue. 

EPA  also  disagrees  with  the  comment 
that  this  provision  is  inconsistent  with 
Section  211(d)  of  the  Act  because 
Section  211(d)  does  not  mention 
imposing  liability  for  causing  another 
person  to  violate  the  regulations 
promulgated  imder  Section  211(c).  For 
the  reasons  described  above,  EPA  is 
adopting  a  provision  in  today's 
regulations  that  prohibits  causing 
another  entity  to  violate  the  standards. 
This  prohibition  is  a  reasonable  exercise 
of  EPA's  discretion  under  Section 
211(c),  and  the  penalty  provision  of 
Section  211(d)  apply  to  violations  of  the 
prohibition.  The  fact  that  Section  211(d) 
does  not  specifically  mention  causing 
another  person  to  violate  the  regulations 
is  therefore  irrelevant,  such  action  is 
itself  a  violation  of  the  regulations. 
Moreover,  Section  211(d)  does  not 
mention  any  specific  violations  for 
which  penalties  may  be  assessed,  but 
rather  states  generally  that  violations 
shall  result  in  penalties.  Thus,  the 
absence  of  specific  mention  of  causing 
another  entity  to  violate  the  regulations 
is  irrelevant,  since  all  other  specific 
prohibitions  in  regulations  subject  to 
Section  211(d)  penalties  are  similarly 
not  mentioned. 

The  Agency  also  disagrees  with  the 
comment  that  the  Clean  Air  Act  does 
not  give  EPA  the  authority  to  establish 
causation  violations  under  the  sulfur 
rule.  We  believe  that  the  Act  gives  us 
ample  authority  to  categorize  the  sulfur 
rule's  causative  acts,  i.e.,  the  causing  of 
another  party  to  commit  a  violation,  and 
the  causing  of  nonconforming  gasoline 
to  be  present  in  the  distribution  system, 
as  prohibited  acts.  Section  211(c)  of  the 
Act  authorizes  the  Agency  to 
promulgate  regulations  for  the  purpose 
of  prohibiting  or  controlling  the 
manufacture,  introduction  into 
commerce,  sale,  or  offering  for  sale  of 
fuels  or  fuel  additives  where  the  fuel  or 
additive  causes  or  contributes  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare,  or  where  the  fuel  or  additive 
will  impair  to  a  significant  degree  the 
performance  of  emission  control  devices 
that  are  or  will  be  in  general  use. 
Today's  gasoUne  sulfur  rule  is 
promulgated  pursuant  to  this  authority. 

Section  211(c)  gives  EPA  broad 
discretion  to  fashion  regulations  to 
control  or  prohibit  the  manufacture, 
introduction  into  commerce,  sale,  or 
offering  for  sale  of  fuels  once  the 
Agency  has  made  the  requisite  findings 
regarding  contribution  to  harmful  air 
pollution  or  impairment  of  vehicle 
emissions  control  system  performance. 
This  includes  the  discretion  to  adopt 
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reasonable  regjilatory  provisions  that  are 
necessary  and  appropriate  to  ensure  that 
the  controls  orprohibitions  are 
effective.  To  effectively  regulate  sulfur 
in  gasoline  under  section  211,  it  is 
necessary  for  the  Agency  to  regiilate  the 
actions  of  those  parties  who  do  the 
manufactiiringi  introducing  into 
commerce,  and  selling  of  gasoline 
subject  to  the  sulfur  requirements. 

When  one  oi  several  of  these 
regulated  partips  causes  another 
regulated  party  to  violate  the  rule  (or 
causes  noncomorming  gasoline  to  be 
present  in  the  iiystem],  such  an  act 
could  logicallji  result  in  the  high  sulfur 
gasoline  conthputing  to  harmful  air 
pollution  or  to  the  impairment  of 
vehicle  emission  control  device 
performance,  which  are  the  adverse 
impacts  that  legislative  authority  imder 
section  211(c)  vas  created  to  control. 
Examples  of  su  ch  upstream  causative 
acts  include  th  3  scenario  where  a  refiner 
produces  high  sulfur  gasoline  which  it 
sells  to  a  distri  mtor.  That  distributor 
then  resells  the  nonconforming  product 
to  a  variety  of  i  etail  outlets  which,  in 
their  turn,  also  violate  the  rule  by 
selling  the  higl  i  sulfur  gasoline  to 
owners  of  mot<  ir  vehicles.  Another 
example  occur  t  where  a  distributor  has 
created  high  st  Ifur  gasoline  by  blending 
high  sulfur  bleidstock  into  his  gasoline. 
This  distributo  r  then  makes  several 
different  sales  i  )f  this  noncomplying 
product  to  a  va  riety  of  retail  outlets, 
which,  in  their  turn,  also  violate  the  rule 
by  selling  the  p  roduct  to  numerous 
motor  vehicle  ( iwners.  A  third  upstream 
causation  seen;  irio  could  occur  if  several 
refiners  happei  i  to  make  nonconforming 
gasoline.  Each  iien  sells  its 
nonconforming  product  to  a  different 
distributor,  anc  a  retail  outlet  which  is 
a  customer  of  t  oth  distributors, 
purchases  som^  s  of  the  noncomplying 
gasoline  from  Ijoth  distributors.  The 
retailer  then  coinmits  a  violation  by 
offering  this  pr  jduct  for  sale  to  its 
customers. 

In  some  cases,  an  upstream  action  has 
more  severe  eni^ironmental  impacts 
through  causin  i  a  downstream  violation 
than  would  oc<  ur  if  the  violation  was 
corrected  upstiBam.  For  example,  a 
refiner  may  vie  late  the  sulfur 
regulations  by  shipping  gasoline  that 
exceeds  the  ap|  )licable  standards  when 
it  leaves  the  rel  inery.  If  that  violation  is 
corrected  befor  3  the  gasoline  reaches  the 
retail  outlets,  t]  le  adverse  environmental 
impacts  could  pe  mitigated  or  avoided. 
However,  if  the  refiner's  violation  is  not 
corrected  and  i  Itimately  causes  a 
number  of  vioL  itions  of  the  standards  at 
retail  outlets,  tie  environmental  impact 
would  be  morel  severe,  since  high  sulfur 
gasoline  woulc  be  introduced  into 


vehicles  and  impair  catalyst 
performance.  Therefore,  it  is  reasonable 
to  consider  causing  a  downstream 
violation  by  another  party  to  be  a 
separate  violation,  since  an  upstream 
party's  actions  can  have  more  severe 
environmental  consequences  if  they 
cause  downstream  parties  to  violate 
applicable  requirements.  For  these 
reasons,  it  is  reasonable  to  conclude  that 
section  211(c}  authorizes  the  Agency  to 
prohibit  and  control  such  causative  acts 
in  order  to  ensure  that  gasoline 
ultimately  introduced  into  vehicles 
meets  the  low  sulfur  standards. 

Our  approach  is  also  reasonable  under 
section  211(c)  even  though  section 
211(c)  does  not  expressly  prohibit 
causing  another  party  to  violate 
standards  adopted  under  this 
subsection.  In  fact,  section  211(c)  itself 
does  not  contain  any  express 
prohibitions,  but  rather  provides  EPA 
authority  to  regulate  fuels  and  fuel 
additives,  based  on  certain  findings.  In 
contrast,  other  provisions  of  section  211, 
such  as  section  211(g),  do  include 
express  prohibitions  against  certain 
actions.  Thus,  under  section  211(g),  the 
specified  actions  are  prohibited  even  in 
the  absence  of  EPA  adopting  regulations 
to  codify  the  prohibitions.  In  section 
211(g),  Congress  indicated  a  clear  intent^ 
to  prohibit  a  specific  action 
(misfueling),  without  requiring  EPA  to 
adopt  regulations  to  implement  that 
prohibition.  However,  section  211(c) 
authorizes  EPA  to  establish  regulations 
with  certain  controls  and  prohibitions, 
and,  as  described  above.  EPA  has  the 
discretion  to  adopt  reasonable  measures 
to  ensure  that  the  requirements  of  such 
regulations  are  met. 

Moreover,  the  commenters'  assertion 
that  this  provision  is  inconsistent  with 
other  subsections  of  section  211  of  the 
Act  is  misplaced.  First,  while  the  sulfur 
standards  do  apply  to  all  gasoline, 
including  gasoline  subject  to  the 
reformulated  gasoline  requirements,  the 
sulfur  standards  are  being  adopted 
piu'suant  to  EPA's  authority  xmder 
section  211(c)(1),  not  under  section 
211(k).  Therefore,  section  211(k)(5)'s 
prohibitions,  which  describe  actions 
that  are  violations  of  section  211(k),  are 
not  relevant  to  the  sulfur  standards.  In 
addition,  the  eniuneration  of  specific 
prohibitions  in  section  211(k)  does  not 
mean  that  EPA  may  establish  no  other 
prohibited  acts  with  respect  to 
reformulated  gasoline;  rather,  it  simply 
identifies  certain  actions  that  "shall  be" 
violations  of  section  211(k),  but  does  not 
preclude  establishment  of  other 
appropriate  prohibited  acts  pursuant  to 
EPA's  authority  imder  the  Act. 

The  Agency  also  disagrees  with  the 
argiunent  that  the  proposed  causation 


violations  under  the  sulfur  rule  would 
impose  unjustifiable,  multiple  liability 
for  the  commission  of  a  single 
prohibited  act.  The  Agency  is  generally 
not  in  the  best  position  to  know  the 
exact  cause  of  a  gasoline  nonconformity 
since  so  many  parties  and  actions  are 
involved  with  the  sale  and  transfer  of 
the  gasoline.  Therefore,  for  effective 
enforcement,  we  must  have  the  ability 
to  assert  the  liability  of  all  the  parties  in 
the  system  who  were  connected  with 
the  nonconforming  gasoline  because 
they  each  could  have  caused  the 
violation.  Similarly,  we  must  also  have 
the  ability  to  assert  upstream  liability 
for  the  full  number  of  downstream 
violations  a  party  may  be  responsible  for 
causing,  even  if  the  multiple 
downstream  violations  may  all 
ultimately  be  foxmd  to  stem  from  one 
gasoline  sale  or  transfer  on  the  part  of 
the  upstream  party.  The  enforcement 
possibility  exists  that  the  separate 
downstream  violations  may  each  have 
stemmed  fix)m  separate  actions  by  that 
party. 

Any  party  may  rebut  the  presumption 
of  liability  for  each  asserted  violation  by 
establishing  through  affirmative 
defenses  that  it  did  not  cause  the 
violation.  Moreover,  any  party  against 
whom  EPA  institutes  an  enforcement 
action  may  raise  equitable  factors  about 
its  own  conduct  as  part  of  settlement  of 
the  violation  enforcement  action.  In 
settling  fuels  matters,  the  Agency 
typically  takes  into  account  such 
matters  as  the  volume  of  nonconforming 
product  that  a  party  was  coniiected 
with,  and  the  severity  and  the  amount 
of  proscribed  activity  that  the  party  was 
actually  involved  with  in  causing  the 
violation.  We  do  not  believe  that  either 
the  sulfur  rule's  liability  scheme  or  its 
future  implementation  will  be  arbitrary 
or  imjustified. 

To  further  alleviate  commenters' 
concern  about  potential  liability  for 
multiple  violations  imder  the  sulfur 
rule,  we  want  to  clarify  that  the  Agency 
does  not  ordinarily  attempt  to  collect 
separate  penalties  from  an  entity  for 
the  array  of  possible  standard  violations 
(e.g.,  both  for  the  manuiacturing  and  the 
selling  of  noncomplying  product),  that  a 
party  might  be  liable  for  in  respect  to 
the  same  gasoline.  In  addition,  we  do 
not  intend  to  seek  penalties  from  a 
single  party  for  violating  regulatory 
standard  requirements  while  also 
seeking  penalties  for  that  party's  causing 
of  other  entities  to  violate  regulatory 
standard  requirements,  where  both 
violations  involve  the  same  gasoline, 
uinless  very  unusual  circumstances  exist 
which  would  warrant  such  action,  such 
as  egregious  conduct  on  the  part  of  the 
party. 
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In  a  similar  fashion,  we  do  not  expect 
to  collect  penedties  from  one  party  for 
both  types  of  causation  violations  for 
the  same  amount  of  gasoline  imder 
normal  circumstances.  A  primary 
Agency  purpose  in  defining  the 
causation  violations  as  two  separate 
prohibited  acts  (i.e.,  causing  another  to 
commit  a  violation,  and  causing  the 
presence  of  nonconforming  product  in 
the  distribution  system),  was  not  to 
collect  a  double  penalty,  but  to  address 
different  scenarios  of  evidence 
collection.  For  example,  if  the  Agency 
finds  a  sulfur  rule  standard  violation  in 
a  sample  from  a  retail  outlet  supplied  by 
a  certain  distributor,  but  we  do  not  have 
a  nonconforming  sample  from  the 
distributor,  the  evidence  would  most 
easily  permit  us  to  assert  that  the 
distributor  was  responsible  for  causing 
the  retailer  violation  that  we  do  have 
evidence  for.  It  is  reasonable  for  us  to 
assert  the  causation  violation  against  the 
distributor  in  spite  of  our  lack  of  a 
sample  from  the  distributor,  because 
any  distributor  who  transfers  gasoline  to 
a  retailer,  which  gasoline  is  found  to  be 
noncompliant,  could  logically  have 
caused  the  noncompliance  of  the 
gasoline  when  it  was  under  the 
distributor's  control,  such  as  by 
blending  high  sulfur  blendstock  into  the 
gasoline. 

On  the  other  hand,  if  we  have  a 
violation  sample  from  a  distributor,  but 
no  samples  from  its  downstream 
customers,  we  may  assert  that  the 
distributor  caused  the  presence  of 
nonconforming  gasoline  in  the 
distribution  system,  rather  than  assert 
that  the  distributor  caused  another  party 
to  sell  nonconforming  product,  since  we 
don't  have  a  nonconforming  sample 
from  another  party's  facility.  It  would  be 
reasonable  for  us  to  assert  that  the 
distributor  caused  the  presence  of 
nonconforming  gasoline  in  the 
distribution  system  since  we  do  have  a 
sample  of  nonconforming  gasoline  from 
the  distributor,  and  provided  also  that 
there  is  evidence  that  the  distributor 
had  sold,  transferred,  etc.  this  product 
to  downstream  customers. 

In  summary,  the  Agency  intends  to 
enforce  the  liability  scheme  of  the  sulfur 
rule  in  the  same  reasonable  manner  that 
we  have  enforced  the  similar  liability 
schemes  in  oiu  prior  fuels  regulations. 
This  does  not  include  attempting  to 
penalize  a  party  for  multiple  variations 
of  noncompliance  in  regard  to  the  same 
gasoline  unless  unusual  circumstances 
make  such  action  appropriate. 

/.  How  Will  Compliance  With  the  Sulfur 
Standards  Be  Determined? 

We  have  often  used  a  variety  of 
evidence  to  establish  non-compUance 


with  the  requirements  imposed  under 
our  current  fuels  regulations.  Test 
results  of  the  content  of  gasoline  have 
been  used  to  establish  violations,  both 
in  situations  where  the  sample  has  been 
taken  from  the  facility  at  which  the 
violation  occiured,  and  where  the 
sample  has  been  obtained  from  other 
parties'  facilities  when  such  test  results 
have  had  probative  value  of  the 
gasoline's  characteristics  at  points 
upstream  or  downstream.  The  Agency 
has  also  commonly  used  documentary 
evidence  to  estabUsh  non-compliance  or 
a  party's  liability  for  non-compliance. 
Typiccd  documentary  evidence  has 
included  PTDs  identifying  the  gasoline 
as  inappropriate  for  the  facility  it  is 
being  delivered  to,  or  identifying  parties 
having  connection  with  the  non- 
complying  geisoline. 

EPA  proposed  that  compliance  with 
the  sulfur  standards  would  be 
determined  based  on  the  sulfur  level  of 
the  gasoline,  as  measured  using  the 
regulatory  testing  methodologies.  We 
further  proposed  that  any  evidence  from 
any  source  or  location  could  be  used  to 
establish  the  gasoline  sulfur  level, 
provided  that  such  evidence  is  relevant 
to  whether  the  level  would  have  been  in 
compliance  if  the  regulatory  sampling 
and  testing  methodology  had  been 
correctly  performed.  In  today's  action, 
EPA  is  adopting  the  proposed  regulatory 
provision. 

Several  commenters  interpreted  this 
proposed  language  as  evidencing  the 
Agency's  intent  to  make  all  evidence, 
including  evidence  not  derived  from 
regulatory  test  methods,  equal  in 
probative  value  to  that  from  the 
regulatory  test  methods.  One  commenter 
also  stated  that  the  proposed  provision 
is  inconsistent  with  other  parts  of  the 
proposal  because  it  undercuts  the 
benefits  of  having  clearly  defined 
regulatory  test  methodologies.  EPA 
disagrees  that  the  regulatory  language 
indicates  such  an  intent,  or  has  such  an 
effect.  The  regulations  provide  that 
compliance  with  the  standards  is  to  be 
determined  using  specified  test 
methodologies.  While  other  information 
may  be  used,  including  test  results 
using  different  test  methods,  such  other 
information  may  only  be  used  if  it  is 
releviint  to  determining  whether  the 
sulfur  level  would  meet  applicable 
standards  had  compliance  been 
properly  measured  using  the  specified 
test  methodologies.  Thus,  the  regulation 
adopted  today  does  not  result  in  a 
situation  where  any  and  all  evidence 
carries  equal  weight  in  an  enforcement 
action.  In  fact,  the  regulatiofl  establishes 
the  regulatory  test  method  as  the 
standard  against  which  other  evidence 
i^  measured.  Moreover,  since  any 


evidence  other  than  regulatory  test 
results  must  be  relevant  to  compliance 
using  the  test  method,  EPA  disagrees 
with  the  conunenter  who  stated  that  the 
validity  of  the  sidfur  standards  can  be 
challenged  in  any  enforcement  action 
because  neither  EPA  nor  regulated 
entities  will  be  able  to  rely  on 
measurements  taken  using  the 
regulatory  test  methods.  Rather  than 
causing  more  confusion  regarding 
compliance  with  the  standard,  this 
provision  clarifies  that  the  regulatory 
test  method  defines  compliance,  since 
other  evidence  can  only  be  used  if  it 
relates  to  compliance  using  that  test 
method. 

The  following  is  an  example  of  how 
the  Agency  beUeves  evidence  of 
standard  non-compliance  not  based  on 
regidatory  test  results  might  be  used  for 
compliance  purposes  under  today's  rule 
projvisions.  Under  a  first  scenario,  the 
Agency  might  not  have  sulfur  results 
derived  from  regulatory  test  methods  for 
a  certain  amount  of  gasoline  sold  by  a 
terminal,  yet  the  terminal's  own  test 
results,  based  on  testing  using  methods 
other  than  those  specified  in  the 
regulations,  show  an  exceedance  of  the 
sulfur  standard.  Under  the  requirements 
of  today's  rule,  the  evidence  from  the 
non-regulatory  test  method  could  only 
be  used  to  establish  noncompliance  if 
the  terminal's  test  results  are  relevant  to 
the  determination  of  the  gasoline's 
sulfur  level  that  would  have  resulted  if 
the  regulatory  test  method  had  been 
used.  Thus,  the  Agency  would  have  to 
present  evidence  to  link  the  results  of 
the  alternative  test  method  to  sulfur 
levels  as  measured  using  the  regulatory 
test  method. 

Another  commenter  has  suggested 
that,  if  the  Agency  decides  to  finalize  a 
"credible  evidence  "  provision,  it  use  the 
language  in  the  current  REG  regulations 
which  establishes  a  presumption  that 
the  regulatory  testing  methods  prevail, 
except  in  exceptional  circumstances. 
Other  commenters  also  opposed  the 
proposed  provision  in  part  because  it 
differs  from  that  in  EPA's  current  fuels 
regulations.  As  described  above.  EPA 
believes  that  the  provision  adopted 
today  does  not  undercut  the  importance 
of  the  regulatory  testing  methodologies, 
since  other  evidence  may  be  used  only 
as  relevant  to  compliance  as  measured 
using  the  regulatory  methods.  In 
addition,  aS  is  consistent  with  the  RFG 
scheme,  EPA  believes  it  is  appropriate 
to  use  such  other  evidence  even  in  some 
circumstartces  where  test  results  using 
the  regulatory  test  methods  do  exist,  and 
the  provision  adopted  today  clarifies 
this.  EPA  also  notes  that  it  intends  to 
undertake  rulemaking  in  the  near  future 
to  revise  the  current  fuels  regulations  to 
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include  the  sai  ae  language  for  use  of 
other  evidence  as  adopted  today  in  the 
final  sulfur  ml  b. 

The  provisiqn  adopted  today  also 
cleu-ifies  that  aiy  probative  evidence 
obtained  from  Einy  source  or  location 
may  be  used  tc  establish  non- 
compliance wi  th  requirements  other 
than  the  sulfufl  standards,  such  as 
recordkeeping  irequirements  and 
requirements  tp  properly  calculate 
sulfur  credits  and  averages,  as  well  as  to 
establish  which  parties  have  facility 
control  or  som  s  other  basis  for  liability 
for  sulfur  rule  ion-compliance.  Since  , 
proof  of  these  i  ilements  is  not  predicated 
on  establishinj  sulfur  levels,  whether  or 
not  regulatory  test  methods  are  used  is 
not  significant!  Therefore  commenters' 
concern  about  ue  use  of  other  evidence 
undercutting  tie  primacy  of  the 
regulatory  test  methods  is  not  germane 
to  this  part  of  the  regulation  which  is 
not  directed  to^vard  standards.  This 
provision  is  being  included  in  the  final 
sulfur  rule  to  clarify  that  this  rule,  as  is 
consistent  with  our  interpretation  of  our 
other  fuels  rulds,  contemplates  the  full 
use  of  all  relevant  evidence  to  establish 
non-standard  violations  and  rule 
liability.  | 

EPA  disagrees  with  the  commenters 
who  stated  that  EPA  lacks  authority 
under  the  Cleaii  Air  Act  to  permit  the 
use  of  any  evidence  of  non-compliance 
of  the  sulfur  standards  other  than  test 
results  using  the  regulatory  test 
methods.  One  dommenter  notes  that  the 
only  explicit  re  ference  in  the  Act  to  the 
use  of  "credible  evidence"  is  in  section 
113(e),  which  applies  only  to  stationary 
sources,  and  that  neither  section  211  nor 
section  205  mention  "credible 
evidence."  Fin  illy,  the  commenter 
states  that  the  ]  roposed  provision  is 
inconsistent  w:  th  the  directive  of 
section  211(k)  1  hat  EPA  determine 
appropriate  me  asures  of  and  methods 
for  ascertaining  the  emissions  of  air 
pollutants. 

EPA  disagree  s  with  the  comments 
asserting  that  tl  le  Agency  lacks  authority 
to  promulgate  mis  provision.  While 
section  113(e)  <  oes  refer  to  "credible 
evidence,"  that  provision  is  not  relevant 
to  EPA's  action  today.  Moreover,  the 
absence  of  the  ( ixplicit  use  of  the  term 
"credible  evide  nee"  in  sections  205  and 
211  does  not  cc  mpel  a  conclusion  that 
EPA  lacks  auth  irity  to  allow  the 
consideration  of  relevant  evidence  in 
determining  conpliance  with  the  sulfur 
standards.  EPA  believes  that  section 
211(c)  provides  sufficient  authority  to 
adopt  such  a  piovision.  Section  211(c) 
authorizes  the  ,  Agency  to  promulgate 
regulations  for  he  purpose  of 
prohibiting  or  t  ontroUing  the 
manufactiue,  ii  troduction  into 


commerce,  sale,  or  offering  for  sale  of 
fuels  or  fuel  additives  where  the  fuel  or 
additive  causes  or  contributes  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare,  or  where  the  fuel  or  additive 
will  impair  to  a  significant  degree  the 
performance  of  emission  control  devices 
that  are  or  will  be  in  general  use.  As 
described  in  other  sections  of  this 
preamble  and  in  the  RIA,  today's 
regulation  is  promulgated  pursuant  to 
this  authority.  Section  211(c)  gives  EPA 
broad  discretion  to  fashion  regulations 
to  control  or  prohibit  the  manufacture, 
introduction  into  commerce,  sale,  or 
offering  for  sale  of  fuels  once  the 
Agency  has  made  the  requisite  findings 
regarding  contribution  to  harmful  air 
pollution  or  impairment  of  vehicle 
emissions  control  system  performance. 
This  includes  the  discretion  to  adopt 
reasonable  regulatory  provisions  that  are 
necessary  and  appropriate  to  ensure  that 
the  controls  or  prohibitions  are  effective 
and  can  be  enforced. 

To  ensure  the  effectiveness  and  the 
ability  to  adequately  enforce  the  sulfur 
standards,  it  is  reasonable  for  EPA  to 
consider  evidence  other  than  actual  test 
results  using  the  regulatory  test  method, 
where  such  evidence  can  be  related  to 
the  test  results.  As  described  above,  test 
results  using  the  regulatory  test  method 
are  often  not  available.  In  such 
circumstances,  it  is  reasonable  to 
consider  other  evidence  of  compliance, 
such  as  test  results  using  other  methods 
or  commercial  documents,  if  such 
evidence  can  be  shown  to  be  relevant  to 
determining  whether  the  gasoline  would 
meet  the  standard  if  tested  using  the 
regulatory  methods.  This  provision 
would  not  permit  the  use  of  other 
evidence  that  is  not  relevant  to  such  a 
determination,  and  is  therefore 
reasonably  hmited  to  allow  for  effective 
enforcement,  without  creating 
uncertainty  about  compliance. 

Finally,  EPA  disagrees  with  the 
commenter's  assertion  that  this 
provision  is  inconsistent  with  section 
211(k).  First,  while  the  sulfur  standards 
do  apply  to  all  gasoline,  including 
gasoline  subject  to  the  reformulated 
gasoline  requirements,  the  sulfur 
standards  are  being  adopted  pursuant  to 
EPA's  authority  under  section  211(c)(1), 
not  under  section  211(k).  In  any  case, 
the  directive  of  section  211(k)(4)  that 
EPA  determine  through  regulation 
appropriate  measures  of  and  methods 
for  ascertaining  the  emissions  of  air 
pollutants  expliciUy  applies  only  for 
purposes  of  section  211(k),  and  applies 
for  determining  the  emissions  levels  of 
VOCs  and  toxic  air  pollutants  from 
baseline  vehicles  when  operating  on 
baseline  gasoline,  as  defined  by  section 


211(k).  Thus,  the  commenter's  reference 
to  section  211(k)(4)  as  inconsistent  with 
the  provision  adopted  today  is 
misplaced,  particularly  in  light  of  the 
limited  applicability  of  the  language  in 
section  211(k)(4).i54 

As  described  in  the  NPRM,  the 
Agency  frequently  uses  a  variety  of 
evidence  to  establish  compUance  with 
fuel  programs'  regulatory  requirements 
and  liability  for  non-compliance.  Such 
evidence  has  included  test  results 
obtained  from  a  variety  of  sources, 
including  bills  of  lading,  delivery 
records,  manifests,  and  other 
commercial  dociunents.  The  compliance 
determination  provisions  included  in 
today's  final  rule  are  created  to  provide 
the  most  effective  Agency  capability  to 
enforce  the  rule's  requfrements.  - 

Vn.  Public  Participation 

A  wide  variety  of  interested  parties 
participated  in  the  rulemaking  process 
that  culminates  with  this  final  rule.  The 
formal  comment  period  and  four  public 
hearings  associated  with  the  NPRM 
provided  additional  opportunities  for 
public  input.  EPA  also  met  with  a 
variety  of  stakeholders,  including 
environmental  and  public  health 
organizations,  oil  company 
representatives,  auto  company 
representatives,  emission  control 
equipment  manufactiuers,  and  states  at 
various  points  in  the  process. 

We  have  prepared  a  detailed 
Response  to  Comments  document  that 
describes  the  comments  received  on  the 
NPRM  and  presents  our  response  to 
each  of  these  comments.  The  Response 
to  Comments  document  is  available  in 
the  docket  for  this  rule  and  on  the  Office 
of  Mobile  Sources  internet  home  page. 
Comments  and  oiu  responses  are  also 
included  throughout  this  preamble  for 
several  key  issues. 

Vm.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  is 
required  to  determine  whether  this 
regulatory  action  would  be  "significant" 
and  therefore  subject  to  review  by  the 
Office  of  Management  and  Budget 
(0MB)  and  the  requirements  of  the 
Executive  Order.  The  order  defines  a 
"significant  regulatory  action"  as  any 
regulatory  action  that  is  likely  to  result 
in  a  rule  that  may: 


'"The  commenter  references  section  211(k)(5)  as 
support  for  its  assertion,  but  quotes  language  from 
section  211(k)(4).  EPA  assumes  that  the  commenter 
intended  to  cite  section  211(k)(4)  rather  than 
section  211(k)(5). 
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•  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  Dudgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  has  determined  that 
this  final  rule  is  a  "significant  regulatory 
action"  because  the  vehicle  standards, 
gasoline  sulfur  standards,  and  other 
regulatory  provisions,  if  implemented, 
would  have  an  annual  effect  on  the 
economy  in  excess  of  $100  million. 
Accordingly,  we  have  prepared  a  Final 
Regulatory  Impact  Analysis  (RIA)  which 
is  available  in  the  docket  for  this 
rulemaking  and  at  the  internet  address 
listed  under  ADDRESSES  above.  This 
action  was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12866.  Any  written  comments  from 


OMB  on  today's  action  and  any 
responses  from  EPA  to  OMB  comments 
are  in  the  public  docket  for  this 
rulemaking. 

B.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  was  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  Public 
Law  104-121,  to  ensiue  that  concerns 
regarding  small  entities  are  adequately 
considered  during  the  development  of 
new  regulations  that  affect  them.  EPA 
has  identified  industries  subject  to  this 
rule  and  has  provided  information  to, 
and  received  comment  from,  small 
entities  and  representatives  of  small 
entities  in  these  industries.  We  have 
prepared  a  Final  Regulatory  Flexibility 
Analysis  CRFA)  to  evaluate  the 
economic  impacts  of  today's  proposal 
on  small  entities. '^^  The  key  elements  of 
the  RFA  include: 

•  The  niunber  of  affected  small 
entities; 

•  The  projected  reporting,  record 
keeping,  and  other  compliance 
requirements  of  the  proposed  rule, 
including  the  classes  of  small  entities 
that  would  be  affected  and  the  type  of 
professional  skills  necessary  for 
preparation  of  the  report  or  record; 

•  Other  federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule;  and 


•  Any  significant  alternatives  to  the 
proposed  rule  that  accomplish  the 
stated  objectives  of  applicable  statutes 
and  that  minimize  significant  economic 
impacts  of  the  proposed  rule  on  small 
entities. 

The  Agency  convened  a  Small 
Business  Advocacy  Review  Panel  (the 
Panel)  under  section  609(b)  of  the 
Regidatory  Flexibility  Act  as  added  by 
SBREFA.  The  purpose  of  the  Panel  was 
to  collect  the  advice  and 
recommendations  of  representatives  of 
small  entities  that  could  be  affected  by 
today's  proposed  rule  and  to  report  on 
those  comments  and  the  Panel's 
findings  as  to  issues  related  to  the  key 
elements  of  the  Regulatory  Flexibility 
Analysis  imder  section  603  of  the 
Regulatory  Flexibility  Act  The  report  of 
the  Panel  has  been  placed  in  the  docket 
for  this  rulemaking. '58 

The  contents  of  today's  final  rule  and 
the  Final  Regulatory  Flexibility  Analysis 
reflect  the  recommendations  in  the 
Panel's  report.  We  summarize  our 
outreach  to  small  entities  and  oiu 
responses  to  the  recommendations  of 
the  Panel  below. 

1 .  Potentially  Affected  Small  Businesses 

The  Regulatory  Flexibility  Analysis 
identifies  small  businesses  &t>m  the 
industries  in  the  following  table  as 
subject  to  the  provisions  of  today's  rule: 


Table  VIM.  1.— Industries  Containing  Small  Businesses  Potentially  Affected  by  Today's  Rule 

Industry 

NAICS.  codes 

SIC  b  codes 

Defined  by  SBA  as  a  small  business  if:  c 

Motor  Vehicle  Manufacturers  

336111 

3711 

<  1000  employees. 

336112 

336120 

Alternative  Fuel  Vehicle  Converters 

336311 

3592 

<  500  employees. 

541690 

8931 

336312 

3714 

<  750  employees. 

422720 

5172 

<  100  employees.                                                    i 

454312 

5984  7549 

<  $5  million  annual  sales. 

811198 

8742 

541514 

Independent  Commercial  Importers  of  Vehicles  and 

811112 

7533 

<  $5  million  annual  sales. 

Vehicle  Components. 

811198 
541514 

7549 
8742 

* 

Petroleum  Refiners 

324110 

2911 

<  1500  employees. 

Petroleum  Marketers  and  Distributors 

422710 

5171  5172 

<  100  employees. 

422720 

a  North  American  Industry  Classification  System. 
b  Standard  Industrial  Classification  system. 

cAccording  to  SBA's  regulations  (13  CFR  121),  businesses  with  no  more  than  the  listed  number  of  employees  or  dollars  in  annual  receipts  are 
considered  "small  entities"  for  purposes  of  a  regulatory  flexibility  analysis. 


The  Final  RFA  identifies  about  15 
small  petrolevun  refiners,  several 
himdred  small  pefroleum  marketers, 


and  about  15  small  certifiers  of  covered 
vehicles  (belonging  to  the  other 


categories  in  the  above  table)  that  would 
be  subject  to  the  rule. 


•55  The  Final  RFA  is  contained  in  Chapter  8  of  the 
Regulatory  Impact  Analysis. 


'5s  Report  of  the  Small  Business  Advocacy  Panel 
on  Tier  2  Light-Duty  Vehicle  and  Light-Duty  Truck 
Emission  Standards,  Heavy-Duty  Gasoline  Engine 


Standards,  and  Gasoline  Sulfur  Standards,  October 
1998. 
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Advocacy  Review 
Evaluation  of  Regulatory 


2.  Small  Business 
Panel  and  the 
Alternatives 

The  Small  I  usiness  Advocacy  Review 
Panel  was  cor  vened  by  EPA  on  August 
27,  1998.  The  Panel  consisted  of 
representative  s  of  the  Small  Business 
Administratio  Q  (SB A),  the  Office  of 
Management  i  nd  Budget  (OMB),  and 
EPA.  Ehmng  tpe  development  of  the 
proposal,  EPA  and  the  Panel  were  in 
contact  with  r  spresentatives  from  the 
small  businesi  les  that  would  be  subject 
to  the  provisic  ns  of  the  rule,  hi  addition 
to  verbal  comiients  from  industry  noted 
by  the  Panel  at  meetings  and 
teleconferencas,  we  received  written 
conunents  from  each  of  the  affected 
industry  segments  or  their 
representativep.  These  comments, 
alternatives  suggested  by  the  Panel  to 
mitigate  advei  se  impacts  on  small 
businesses,  and  issues  the  Panel 
requested  EPA  take  additional  conunent 
on  are  contain  sd  in  the  report  of  the 
Panel  and  are  summarized  below. 
Today's  final  lule  incorporates  the 
major  recomm  endations  of  the  Panel. 

Fuel-Related  £  mall  Business  Issues 

Most  of  the  1  imall  refiners  stated  that 
if  they  were  required  to  achieve  30  ppm 
sulfur  levels  o  i  average  with  an  80  ppm 
per-gallon  cap  without  some  regulatory 
relief,  they  wo  iild  be  forced  out  of 
business.  Thu! ,  the  Panel  devoted  much 
attention  to  re]  [ulatory  alternatives  to 
address  this  ct  ncem.  Most  small 
refiners  strong  y  supported  delaying 
mandatory  cor  ipliance  for  their 
facilities.  On  tl  le  other  hand,  most  small 
refiners  stated  that  a  phase-in  of 
gasoline  sulfui  standards  would  not  be 
helpful  becaus  b  it  would  be  more  cost- 
effective  for  th  3m  to  install  the 
maximum  technology  required  for  the 
most  stringent  sulfur  levels  that  would 
ultimately  be  i  nposed. 

The  Society  af  Independent  Gasoline 
Marketers  of  A  merica  (SIGMA) 
commented  th  it  EPA  should  consider 
giving  relief  nc  t  only  to  refiners  that 
meet  the  SBA  i  lefinition  of  small  refiner 
but  also  to  refi  leries  with  relatively 
small  producti  an  capacity  that  are 
owned  by  larg(  i  refining  companies. 
This  was  becai  ise  a  refinery  with  a  small 
production  caj  acity  would  operate 
essentially  as  sn  SBA-defined  sma'' 
refiner  would.  SIGMA  also  noted  that 
small  gasoline  marketers  would  be 
affected  by  the  closure  of  any  refinery 
with  small  pro  luction  capacity, 
whether  it  was  owned  by  a  large 
company  or  an  SBA-defined  small 
refining  comps  ny. 

The  Panel  re  commended  that  small 
refiners  be  giv(  n  a  four  to  six  year 


period  of  relief  during  which  less 
stringent  gasoline  sulfur  requirements 
would  apply.  The  Panel  also  advised 
that  EPA  specifically  request  comment 
on  an  alternative  duration  of  ten  years 
for  the  relief  period.  Small  refiners 
would  be  assigned  interim  sulfur 
standards  during  this  relief  period  based 
on  their  current  individual  refinery 
sulfur  levels.  Following  this  relief 
period,  small  refiners  would  be  required 
to  meet  the  industry-wide  standard, 
although  temporary  hardship  relief 
would  be  available  on  a  case-by-case 
basis.  The  Panel  concluded  that 
additional  time  provided  to  small 
refiners  before  compliance  with  the 
industry-wide  standard  was  required 
would  allow  (1)  new  sulfur-reduction 
technologies  to  be  proven-out  by  larger 
refiners,  (2)  the  costs  of  advanced 
technology  units  to  drop  as  the  volume 
of  their  sales  increases,  (3)  industry 
engineering  and  construction  resources 
to  be  freed-up,  and  (4)  the  acquisition  of 
the  necessary  capital  by  small  refiners. 

The  Panel  also  concluded  that  adding 
gasoline  sulfur  to  the  fuel  parameters 
already  being  sampled  and  tested  by 
gasoline  marketers  would  likely  result 
in  little,  if  any,  additional  burden. 
Therefore,  the  Panel  did  not  recommend 
any  special  provision  for  gasoline 
marketers. 

EPA's  final  action  on  this  issue 
closely  follows  the  Panel's 
recommendations.  You  can  find  a 
description  of  the  small  refiner 
provisions  of  today's  final  rule  in 
Section  IV.C.2.  above.  Comments  and 
our  responses  on  related  issues  are 
collected  in  the  Response  to  Comments 
document. 

Vehicle-Related  Small  Business  Issues 

Independent  conmiercial  importers  of 
vehicles  (ICIs)  suggested  that  the  new 
emissions  standards  be  phased-in  with 
the  phase-in  schediile  based  on  the 
small  vehicle  manufacturer's  annual 
production  volume.  Secondly,  the  ICIs 
requested  that  small  testing  laboratories 
be  permitted  to  use  older  technology 
dynamometers  than  proposed  for  use  by 
the  Agency.  Finally,  the  ICIs 
commented  that  the  certification 
process  should  be  waived  for  certain 
foreign  vehicles.  Small-volume  vehicle 
manufacturers  (SVMs)  stated  that  a 
phase-in  of  Tier-2  emissions  standards 
is  essential.  They  further  stated  that 
SVMs  should  not  be  required  to  comply 
until  the  end  of  the  phase-in  period, 
which  should  not  be  before  model  year 
2007.  The  SVMs  also  stated  that  a  case- 
by-case  hardship  relief  provision  should 
be  provided  for  their  members.  SVMs 
requested  that  a  credit  program  be 
established  with  incentives  for  larger 


manufacturers  to  make  credits  available 
to  SVMs  in  meeting  their  compliance 
goals. 

Based  on  the  above  comments,  the 
Panel  advised  that  EPA  consider  several 
alternatives,  individually  or  in 
combination,  for  the  potential  relief  that 
they  might  provide  to  small  certifiers  of 
vehicles. 

The  Final  Regulatory  Flexibility 
Analysis  evaluates  the  financial  impacts 
of  the  proposed  vehicle  standards  and 
fuel  controls  on  small  entities.  EPA 
believes  that  the  regulatory  edtematives 
incorporated  in  today's  final  rule  will 
provide  substantial  relief  to  small 
business  from  the  potential  adverse 
economic  impacts  of  complying  with 
today's  proposed  rule. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  (ICRs)  associated  with 
today's  rule  belong  to  two  distinct 
categories:  (1)  those  that  pertain  to 
amendments  to  the  vehicle  certification 
requirements,  and  (2)  those  that  pertain 
to  requirements  for  the  control  of 
gasoline  sulfur  content.  These 
information  collection  requirements  are 
contained  in  two  separate  ICR 
documents  according  to  the  category  to 
which  they  belong. 

The  ICR  in  this  final  rule  that  perteuns 
to  the  amendments  to  the  vehicle 
certification  requirements  has  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  Copies  of  this  ICR  i"  can 
be  obtained  from  Sandy  Farmer,  Office 
of  Environmental  Information, 
Collections  Strategy  Division,  U.S. 
Environmental  Protection  Agency  (Mail 
Code  2822),  401  M  Street,  SW, 
Washington,  D.C.  20460,  or  by  calling 
(202)  260-2740.  Please  refer  to  ICR 
#783.40  in  any  correspondence.  Copies 
may  also  be  downloaded  from  the 
internet  at  http://www.epa.gov/icr. 

The  ICR  in  this  final  rule  that  pertains 
to  the  requirements  for  the  control  of 
gasoline  sulfur  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
The  submission  to  OMB  of  the  ICR 
dociunent  that  contains  this  ICR  and  its 
availability  to  the  public  will  be 
annoimced  in  a  subsequent  Federal 
Register  notice. 


'^'The  information  collection  requirements 
associated  with  the  amendments  to  the 
requirements  for  vehicle  certification  are  contained 
in  the  Information  Collection  Request  entitled 
"Amendments  to  the  Reporting  and  Recordkeeping 
Requirements  for  Motor  Vehicle  Certification  Under 
the  Tier  2  Rule".  OMB  No.  2060-0114,  EPA  ICR  # 
783.40. 
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The  Agency  may  not  conduct  or 
sponsor  an  information  collection,  and 
a  person  is  not  required  to  respond  to 
a  request  for  information  unless  the 
information  collection  request  displays 
a  cmrently  valid  0MB  control  munber. 
The  0MB  control  numbers  for  EPA's 
regidations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  The  OMB 
control  numbers  for  the  information 
collection  requirements  in  this  rule  will 
'  be  listed  in  an  amendment  to  40  CFR 
part  9  in  a  subsequent  Federal  Register 
notice  after  OMB  approves  the  ICRs. 

The  Paperwork  Reduction  Act 
stipulates  that  ICR  documents  estimate 
the  burden  of  activities  required  of 
regulated  parties  within  a  three  year 
time  period.  Consequently,  the  ICR 
documents  associated  with  today's  final 
rule  contain  binden  estimates  for  the 
activities  that  will  be  required  under  the 
first  three  years  of  the  program. 

ICRs  Pertaining  to  the  Amendments  to 
Vehicle  Certification  Requirements:  The 
information  collection  burden  to  vehicle 
certifiers  associated  with  the 
amendments  to  the  vehicle  certification 
requirements  in  today's  notice  pertain  to 
the  fleet-average  NOx  standard  and 
emission  credits  provisions.  These 
requirements  are  very  similar  to  those 
under  the  voluntary  National  Low 
Emission  Vehicle  (NLEV)  program, 
which  includes  a  fleet-average  standard 
for  nonmethane  hydrocarbon  organic 
gases  (NMOG)  and  associated  emission 
credits  provisions.  The  horns  spent 
annually  by  a  given  vehicle  certifier  on 
the  information  collection  activities 
associated  with  the  these  recordkeeping 
and  reporting  requirements  depends 
upon  certifier-specific  variables, 
including:  the  scope/variety  of  their 
product  line  as  reflected  in  the  number 
of  test  groups  and  strategy  used  to 
comply  widi  the  fleet-average  NOx 
standard,  the  extent  they  utilize 
emissions  credits  provisions,  and 
whether  they  opted  into  the  NLEV 
program.  Vehicle  certifiers  that  use  the 
provisions  for  early  banking  of  emission 
credits  will  be  subject  to  the  associated 
information  collection  requirements  as 
early  as  September  1,  2000. '^^  All 
vehicle  certifiers  will  be  required  to 
comply  with  the  information  collection 
requirements  associated  with  the 
amendments  to  the  vehicle  certification 
program  beginning  September  1 , 
2003.159  The  ICR  document  for  the 
amendments  to  the  vehicle  certification 


'5*  These  ICRs  will  become  effective  on  the  date 
that  model  year  2001  vehicles  are  introduced  into 
commerce.  EPA  assumes  that  September  1 ,  2000  is 
the  earliest  date  that  model  year  2001  vehicles  will 
be  marketed. 

"®  Assuming  model  year  2004  vehicles  are 
introduced  into  commerce  on  this  date. 


program  in  this  final  rule  provides 
burden  estimates  for  all  of  the 
associated  information  collection 
requirements.  The  total  information 
collection  burden  associated  with  the 
amendments  to  the  vehicle  certification 
requirements  is  estimated  at  8,406  hom-s 
and  $567,217  annually  for  the  certifiers 
of  light-duty  vehicles,  mediiun-duty 
passenger  vehicles,  and  light-duty 
trucks. 

ICRs  Pertaining  to  the  Requirements 
for  Gasoline  Sulfur  Control:  The 
information  collection  burden  to 
gasoline  refiners,  importers,  marketers, 
distributors,  retailers  and  wholesale 
piuchaser-consumers  (WPCs),  and  users 
of  research  and  development  (R&D) 
/  gasoline  pertain  to  the  gasoline  sulfur 
control  program  in  today's  rule.  The 
scope  of  the  recordkeeping  and 
reporting  requirements  for  each 
regulated  party,  and  therefore  the  cost  to 
that  party,  reflects  the  party's 
opportunity  to  create,  control,  or  alter 
the  sulfur  content  of  gasoline.  As  a 
result,  refiners  and  importers  have 
significant  requirements,  which  are 
necessary  both  for  their  own  tracking, 
and  that  of  downstream  parties,  and  for 
EPA  enforcement.  Parties  downstream 
from  the  gasoline  production  or  import 
point,  such  as  retailers,  have  minimal 
biudens  that  are  primarily  associated 
with  the  transfer  and  retention  of 
product  transfer  dociunents.  Many  of 
the  reporting  and  recordkeeping 
requirements  for  refiners  and  importers 
regarding  the  sulfur  content  of  gasoline 
currently  exist  under  EPA's 
Reformulated  Gasoline  (RFC)  and  Anti- 
Dumping  programs.  The  ICR  for  the  RFC 
program  covered  start  up  costs 
associated  with  reporting  gasoline  sulfur 
content  under  the  RFC  program. 
Consequently,  much  of  the  cost  of  the 
information  collection  requirements 
imder  the  gasoline  sulfin  control 
program  has  aheady  been  accoimted  for 
imder  the  RFC  program  ICR.  In 
addition,  many  of  the  information 
collection  burdens  associated  with  the 
sulfur  program  are  the  result  of 
provisions  designed  to  provide  refiners 
with  flexibility  in  demonstrating 
compliance  with  the  sidfur  standards  in 
the  early  years  of  the  program,  such  as 
the  credit  trading  and  small  refiner 
programs. 

The  information  collection 
requirements  under  the  sulfur  control 
program  evolve  over  time  as  the 
program  is  phased-in.  Beginning  JuJy  1, 
2000,  certain  requirements  apply  to 
parties  that  voluntarily  opt  to  generate 
credits  for  early  sulfur  reduction  imder 
the  average  banking  and  trading  (ABT) 
provisions.  Many  of  the  requirements  do 
not  become  applicable  until  the 


beginning  of  the  sulfiu'  control  program 
on  October  1,  2003,  when  all  refiners  are 
required  to  meet  the  sidfur  standards. 
The  information  collection  requirements 
under  the  sulfur  control  program 
become  stable  after  January  1,  2008, 
when  the  optional  small  refiner 
provisions  expire.'^" 

The  ICR  document  for  the  sul  fin- 
control  program  in  this  final  rule  will 
provide  burden  estimates  for  the 
activities  required  under  the  first  three 
years  of  the  program,  from  July  1.  2000, 
through  June  30,  2003.  The  burden 
associated  with  activities  required  after 
June  30.  2003,  will  be  estimated  in  later 
ICRs.  The  initial  ICR  for  the  gasoline 
sulfur  control  program,  however,  will 
provide  a  qualitative  characterization  of 
all  of  the  required  activities  and 
associated  burdens  for  the  various 
regulated  parties  as  they  develop,  and 
until  they  become  stable  after  January  1 , 
2008. 

In  the  ICR  associated  with  the  NPRM 
for  this  final  rule,  we  estimated  that  the 
total  burden  of  the  information 
collection  requirements  that  would  be 
applicable  during  the  first  three  years  of 
the  proposed  gasoline  sulfur  control 
program  would  be  42.479  hours  and 
$2,149,865  annually.!**'  Annual  burden 
estimates  for  the  various  regulated 
entities  under  the  initial  three  year 
period  of  the  gasoline  sulfur  control 
program  were  also  provided  in  the 
NPRM  ICR  as  follows: 

•  Refiners:  31,231  hours:  $1,879,822. 

•  Importers:  40  hours;  $2,067. 

•  Pipelines:  85  hours;  $2,785. 

•  Terminals:  1.700  hours;  $55,700. 

•  Truckers:  3,333  hours;  $118,000. 

•  Retailers/WPCs:  6.087  hours; 
$91,298. 

•  R&D  Gasoline  Users:  3  hours;  $193. 
We  received  few  comments  on  the 

ICR  burden  estimates  in  the  proposed 
sulfur  rule.  Most  regulated  parties  have 
been  fulfilling  reporting,  recordkeeping 
and  testing  requirements  under  the 
reformulated  and  conventional  ^soline 
regulations.  The  only  negative 
comments  we  received  related  to  the 
batch  testing  for  sulfur  content  and 
sample  retention  for  conventional 
gasoline.  We  believe  the  estimated  cost 
of  complying  with  these  requirements  is 
somewhat  higher  than  the  actual 


"*°  A  refiner  can  petition  EPA  for  an  extension  of 
the  small  refiner  provisions  beyond  January  1.  2008, 
based  on  hardship. 

'*'  The  information  collection  requirements 
associated  with  the  proposed  gasoline  sulfur  control 
program  are  contained  in  the  Information  Collection 
Request  that  accompanied  the  Tier  2  NPRM  which 
is  entitled  "Recordkeeping  and  Reporting 
Requirements  Regarding  the  Sulfur  Content  of 
Motor  Vehicle  Gasoline  Under  the  Tier  2  Proposed 
Rule",  ICR  #1907.01.  Copies  of  this  ICR  can  be 
obtained  as  discussed  earlier  in  this  section. 
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burdens  Indus  try  will  realize.  The  ICR 
for  this  final  r  ile  will  be  adjusted 
accordingly. 

We  estimate  that  there  will  be  some 
additional  cos  :s  and  hourly  burdens 
over  those  esti  mated  in  the  NPRM 
associated  wit  i  certain  changes  made  to 
the  sulftu'  proj  ram  from  the  NPRM  to 
this  final  rule.  In  particular,  this  final 
rule  includes  i  i  program  which  provides 
for  relaxed  sta  idards  in  the  early  years 
of  the  prograiq  for  refiners  and 
importers  whd  produce  or  import 
gasoline  for  us  e  in  certain  states  in  the 
western  U.S.  This  program  requires 
some  addition  d  reporting  and 
recordkeeping  biu"dens  for  those  refiners 
and  importers  who  participate  in  the 
program,  since  they  will  be  required  to 
submit  an  app  ication  for  the  program, 
including  a  ba  jeline  for  purposes  of 
establishing  their  sulfur  standard.  This 
program  requii  es  gasoline  intended  for 
use  in  the  geo(  raphic  area  to  be 
identified  on  p  roduct  transfer 
documents  ani  segregated  from  other 
gasoline  in  the  distribution  system.  This 
final  rule  also  ncludes  provisions  for 
trading  sulfur  i  illotments  to  provide 
refiners  and  importers  additional 
flexibility  in  n  eeting  the  corporate  pool 
average  standards.  This  program 
requires  additi  anal  reporting  and 
recordkeeping  to  track  allotment  trading 
activity.  In  adc  ition.  the  final  rule 
requires  small  refiners  to  submit 
information  re  ;arding  their  crude  oil 
capacity  in  ore  er  to  qualify  for  the  small 
refiner  standar  is  under  the  rule.  Small 
refiners  are  als  d  required  to  submit 
reports  of  theii  progress  toward 
compliance  wi  th  the  sulfur  standards. 
The  additional  total  annual  cost  and 
hourly  burden  over  the  first  three  years 
of  the  program  as  a  result  of  changes 
made  to  the  pr  )gram  in  the  final  rule, 
are  estimated  1 3  add  less  than  one 
percent  to  the  i  jverall  burden  estimates 
contained  in  the  NPRM  ICR  for  the 
sulfur  control  ]  )rogram. 

Total  Burdei  i  of  the  ICRs:  In  the 
NPRM,  we  estimated  that  the  total 
burden  of  the  recordkeeping  and 
reporting  requi  rements  associated  with 
the  proposed  v  ehicle  certification  and 
gasoline  sulfur  control  requirements 
would  be  50,8^  0  hours  and  $2,714,037 
annually  over  I  he  first  three  years  that 
these  requirements  would  be  in  effect. 
In  the  ICR  doci  iment  for  this  final  rule 
which  covers  t  le  ICRs  for  the  vehicle 
certification  program,  the  burden 
estimates  were  increased  by  45  hours 
and  $3,045  over  the  burden  estimates  in 
the  NPRM  ICR  This  increase  reflects 
changes  from  t  le  NPRM  in  the  final  rule 
associated  the  nclusion  of  the  medium- 
duty  passengei  vehicles  (MDPVs)  under 
the  program.  As  discussed  above,  we 


anticipate  that  changes  to  the  ICR 
dociunent  for  this  final  rule  which 
covers  the  ICRs  for  the  sulfur  control 
program  will  have  burden  estimates  less 
than  one  percent  higher  than  the 
estimates  contained  in  the  NPRM. 
Adding  these  increased  costs  to  the 
burden  estimates  presented  in  the 
NPRM,  we  arrive  at  an  estimate  of  the 
total  biuden  of  the  recordkeeping  and 
reporting  requirements  associated  with 
the  vehicle  certification  and  gasoline 
sulfur  control  requirements  in  this  final 
rule  of  less  than  51,350  hours  and 
$2,742,000  annually  over  the  first  three 
years  that  these  requirements  will  be  in 
effect.  These  biuden  estimates  will  be 
more  precisely  stated  in  the  forthcoming 
Federal  Register  notice  which 
announces  the  submission  to  OMB  of 
the  ICR  dociunent  for  this  final  rule  that 
covers  the  ICRs  for  the  sulfur  control 
program  and  the  availability  of  this  ICR 
document  to  the  public. 

D.  Intergovernmental  Relations 

1 .  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditiu«s  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
for  any  single  year.  Before  promulgating 
a  rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  that 
is  not  the  least  costly,  most  cost- 
effective,  or  least  biu-densome 
alternative  if  EPA  provides  an 
explanation  in  the  final  rule  of  why 
such  em  alternative  was  adopted. 

Before  we  establish  any  regulatory 
requirement  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  we  must 
develop  a  small  government  plan 
pursuant  to  section  203  of  the  UMRA. 
Such  a  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
and  enabling  officials  of  affected  small 


governments  to  have  meaningful  and 
timely  input  in  the  development  of  ovu 
regulatory  proposals  with  significant 
federal  intergovernmental  mandates. 
The  plan  must  also  provide  for 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  rule  contains  no  federal 
mandates  for  state,  local,  or  tribal 
governments  as  defined  by  the 
provisions  of  Title  II  of  the  UMRA.  The 
rule  imposes  no  enforceable  duties  on 
any  of  these  governmental  entities. 
Nothing  in  the  rule  would  significantly 
or  uniquely  affect  small  goverrunents. 

EPA  heis  determined  that  this  rule 
contains  federal  mandates  that  may 
result  in  expenditures  of  more  than 
$100  million  to  the  private  sector  in  any 
single  year.  EPA  believes  that  today's 
final  rule  represents  the  least  costly, 
most  cost-effective  approach  to  achieve 
the  air  quality  goals  of  the  rule.  The 
cost-benefit  analysis  required  by  the 
UMRA  is  discussed  in  Section  FV.D. 
above  and  in  the  Draft  RIA.  See  the 
"Administrative  Designation"  and 
Regulatory  Analysis'  section  in  today's 
preamble  (VIII.A.)  for  further 
information  regarding  these  analyses. 

2.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  "Triba)  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
sununary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  nde  does  not  significantly  or 
uniquely  affect  the  conununities  of 
Indian  Tribal  governments.  The  motor 
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vehicle  emissions,  motor  vehicle  fuel, 
and  other  related  requirements  for 
private  businesses  in  today's  rule  would 
have  national  applicability,  and  thus 
would  not  uniquely  affect  the 
communities  of  Indian  Tribal 
Governments.  Further,  no  circumstances 
specific  to  such  communities  exist  that 
would  cause  an  impact  on  these 
communities  beyond  those  discussed  in 
the  other  sections  of  today's  document. 
Thus,  EPA's  conclusions  regarding  the 
impacts  from  the  implementation  of 
today's  rule  discussed  in  the  other 
sections  of  this  preamble  are  equally 
applicable  to  the  communities  of  hidian 
Tribal  governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

3.  Executive  Order  13132  (Federalism) 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  bas  federalism 
impUcations  and  that  preempts  State 
law,  imless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

Section  4  of  the  Executive  Order 
contains  additional  requirements  for 
rules  that  preempt  State  or  loced  law, 
even  if  those  rules  do  not  have 
federalism  implications  (i.e.,  the  rules 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government).  Those 
requirements  include  providing  all 
affected  State  and  locd  officials  notice 


and  an  opportxuiity  for  appropriate 
participation  in  the  development  of  the 
regulation.  If  the  preemption  is  not 
based  on  express  or  implied  statutory 
authority,  EPA  also  must  consult,  to  the 
extent  practicable,  with  appropriate 
State  and  local  officials  regarding  the 
conflict  between  State  law  and 
Federally  protected  interests  within  the 
agency's  area  of  regulatory 
responsibility. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule  adopts 
national  emissions  standards  for  certain 
categories  of  motor  vehicles  and 
national  standards  to  control  gasoline 
sulfur.  The  requirements  of  the  rule  will 
be  enforced  by  the  federal  government 
at  the  national  level.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule.  Although  section  6  of  Ebcecutive 
Order  13132  does  not  apply  to  this  rule, 
EPA  did  consult  with  State  and  local 
officials  in  developing  this  rule.  In 
addition,  EPA  provided  state  and  local 
officials  an  opportunity  to  comment  on 
the  proposed  regulations.  A  summary  of 
concerns  raised  by  comment ers, 
including  state  and  local  commenters, 
and  EPA's  response  to  those  concerns, 
is  found  in  the  Response  to  Comments 
document  for  this  rulemaking. 

This  final  nde  preempts  State  and 
local  controls  or  prohibitions  respecting 
gasoline  sulfur  content,  pursuant  to 
Section  211(c)(4)  of  the  Clean  Air  Act. 
The  basis  and  scope  of  preemption  is 
described  in  Section  IV.C.l.d  of  this 
notice.  Although  this  nde  was  proposed 
before  the  November  2,  1999  effective 
date  of  Executive  Order  13132,  EPA 
provided  State  and  local  officials  notice 
and  an  opportunity  for  appropriate 
participation  when  it  pubUshed  the 
proposed  rule,  as  described  above. 
Thus,  EPA  has  complied  with  the 
requirements  of  section  4  of  the 
Executive  Order. 

E.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Section  12(d)  of 
Public  Law  104-113,  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regxdatory  activities  vmless  it  woidd  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications. 


test  methods,  sampling  procedures,  and 
business  practices)  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 
This  rule  references  technical 
standards  adopted  by  the  Agency 
through  previous  rulemakings.  No  new 
technical  standards  are  established  in 
today's  rule.  The  standards  referenced 
in  today's  nde  involve  the  measurement 
of  gasoline  fuel  parameters  and  motor 
vehicle  emissions.  The  measurement 
standards  for  gasoline  fuel  parameters 
referenced  in  today's  proposal  are  all 
voluntary  consensus  standards.  The 
motor  vehicle  emissions  measurement 
standards  referenced  in  today's  rule  are 
government-unique  standards  that  were 
developed  by  the  Agency  through 
previous  rulemakings,  lliese  standards 
have  served  the  Agency's  emissions 
control  goals  well  since  their 
implementation  and  have  been  well 
accepted  by  industry.  EPA  is  not  aware 
of  any  voluntary  consensus  standards 
for  the  measurement  of  motor  vehicle 
emissions.  Therefore,  the  Agency  is 
using  the  existing  EPA-developed 
standards  found  in  40  CFR  Part  86  for 
the  measurement  of  motor  vehicle 
emissions 

F.  Executive  Order  13045:  Children's 
Health  Protection 

Executive  Order  13045,  "Protection  of 
Children  fi-om  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  beUeve  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
section  5-501  of  the  Order  directs  the 
Agency  to  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably  ^ 
feasible  alternatives  considered  by  the 
Agency. 

This  rule  is  subject  to  the  Executive 
Order  because  it  is  an  economically 
significant  regidatory  action  as  defined 
by  Executive  Order  12866  and  it 
concerns  in  part  an  environmental 
health  or  safety  risk  that  we  have  reason 
to  beUeve  may  have  a  disproportionate 
effect  on  children. 

This  rulemaking  will  achieve 
significant  reductions  of  various 
emissions  irom  passenger  cars  and  light 
trucks,  primarily  NOx.  but  also  NMOG 
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and  PM.  Thesb  pollutants  raise  concerns 
regarding  environmental  health  or  safety 
risks  that  EPA  has  reason  to  believe  may 
have  a  disproportionate  effect  on 
children,  sucli  as  impacts  from  ozone, 
PM  and  certain  toxic  air  pollutants.  See 
Section  III  of  (his  preamble  and  the  RIA 
for  a  further  discussion  of  these  issues. 
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requi  -ements 
G.  Congressioi  \al  Review  Act 

The  congressional  review  Act,  5 
U.S.C.  801  et  asq.,  as  added  by  the  Small 
Business  Regu  latory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  nlle  may  take  effect,  the 
agency  promu  gating  the  rule  must 
submit  a  rule  i  eport,  which  includes  a 
copy  of  the  ru^,  to  each  House  of  the 
Congress  and  %o  the  comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  a 
"major  rule"  ak  defined  by  5  U.S.C. 
804(2). 


IX.  Statutory  Provisions  and  Legal 
Authority 

Statutory  authority  for  the  vehicle 
controls  set  in  today's  final  rule  can  be 
found  in  sections  202,  206,  207,  208, 
and  301  of  the  Clean  Air  Act  (CAA),  as 
amended,  42  U.S.C.  sections  7521,  7525, 
7541,  7542  and  7601. 

Statutory  authority  for  the  fuel 
controls  set  in  today's  final  rule  comes 
from  section  211(c)  of  the  CAA  (42 
U.S.C,  section  7545(c)),  which  allows 
EPA  to  regulate  fuels  that  either 
contribute  to  air  pollution  which 
endangers  public  health  or  welfare  or 
which  impair  emission  control 
equipment.  Both  criteria  are  satisfied  for 
the  gasoline  sulfur  controls  we  are 
establishing  today.  Additional  support 
for  the  procedural  and  enforcement- 
related  aspects  of  the  fuel's  controls  in 
today's  final  rule,  including  the  record 
keeping  requirements,  comes  from 
sections  114(a)  and  301(a)  of  the  CAA. 

List  of  Subiects 

40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Fuel  additives, 
Gasoline,  Imports,  Incorporation  by 
reference.  Labeling,  Motor  vehicle 
pollution,  Penalties,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  85 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Imports,  Labeling,  Motor  vehicle 
pollution,  Penalties,  Reporting  and 
recordkeeping  requirements,  Research, 
Warranties. 

40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Incorporation  by  reference.  Labeling, 
Motor  vehicle  pollution,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  21, 1999. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  80,  85  and  86  of  title  40, 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADOmVES 

1 .  The  authority  citation  for  paft  80 
continues  to  read  as  follows: 

Authority:  Sees.  114,  211,  and  301(a)  of  the 
Clean  Air  Act,  as  amended  {42  U.S.C.  7414. 
7545  and  7601(a)). 


2.  Section  80.2  is  eunended  by 
removing  and  reserving  paragraph  (aa), 
adding  paragraph  (d),  and  revising 
paragraphs  (h),  (s)  and  (gg)  to  read  as 
follows: 

§80.2    Definitions. 

***** 

(d)  Previously  certified  gasoline 
means  gasoline  or  RBOB  that  previously 
has  been  included  in  a  batch  for 
purposes  of  complying  with  the 
standards  for  reformulated  gasoline, 
conventional  gasoline  or  gasoline  sulfur, 
as  appropriate. 
***** 

(h)  Refinery  means  any  facility, 
including  but  not  limited  to,  a  plant, 
tanker  truck,  or  vessel  where  gasoline  or 
diesel  fuel  is  produced,  including  any 
facility  at  which  blendstocks  are 
combined  to  produce  gasoline  or  diesel 
fuel,  or  at  which  blendstock  is  added  to 
gasoline  or  diesel  fuel. 
***** 

(s)  Gasoline  blending  stock, 
blendstock,  or  component  means  any 
liquid  compoimd  which  is  blended  with 
other  liquid  compounds  to  produce 
gasoline. 
***** 

(gg)  Batch  of  gasoline  means  a 
quantity  of  gasoline  that  is 
homogeneous  with  regard  to  those 
properties  that  are  specified  for 
conventional  or  reformulated  gasoline. 
***** 

3.  Section  80.46  is  amended  by 
revising  paragraphs  (a)  and  (h)  to  read 
as  follows: 

§  80.46    Measurement  of  reformulated 
gasoline  fuel  parameters. 

(a)  Sulfur.  Sulfur  content  of  gasoline 
and  butane  must  be  determined  by  use 
of  the  following  methods: 

(1)  The  sulfur  content  of  gasoline 
must  be  determined  by  use  of  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  method  D  2622-98, 
entitled  "Standard  Test  Method  for 
Sulfur  in  Petroleum  Products  by 
Wavelength  Dispersive  X-ray 
Fluorescence  Spectrometry." 

(2)  The  sulfur  content  of  butane  must 
be  determined  by  the  use  of  ASTM 
standard  method  D  3246-96,  entitled 
"Standard  Test  Method  for  Sulfur  in 
Petroleum  Gas  by  Oxidative 
Microcoulometry . ' ' 
***** 

(h)  Incorporations  by  reference. 
ASTM  standard  methods  D  2622-98,  D 
3246-96, D  3606-92,  D 1319-93,  D 
4815-93,  and  D  86-90  with  the 
exception  of  the  degrees  Fahrenheit 
figures  in  Table  9  of  D  86-90,  are 
incorporated  by  reference.  These 
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incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  American  Society 
for  Testing  and  Materials,  100  Barr 
Harbor  Dr.,  West  Conshohocken,  PA 
19428.  Copies  may  be  inspected  at  the 
Air  Docket  Section  (LE-131),  room  M- 
1500,  U.S.  Environmental  Protection 
Agency,  Docket  No.  A-97-03,  401  M 
Street,  SW.,  Washington,  DC  20460,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

4.  Subpart  H  is  added  to  part  80  to 
read  as  follows: 

Subpart  H — Gasoline  Sulfur 

General  Information 

Sec. 

80.180     [Reserved] 
80.185     [Reserved] 

80.190    Who  must  register  with  EPA  under 
the  sulfur  program? 

Gasoline  Sulfur  Standards 

80.195     What  are  the  gasoline  sulfur 
standards  for  refiners  and  importers? 

80.200    What  gasoline  is  subject  to  the  sulfur 
standards  and  requirements? 

80.205     How  is  the  annual  refinery  or 
importer  average  and  corporate  pool 
average  sulfur  level  determined? 

80.210  What  sulfur  standards  apply  to 
gasoline  downstream  from  refineries  and 
importers? 

80.211  [Reserved] 

80.212  What  requirements  apply  to 
oxygenate  blenders? 

80.213-80.214     [Reserved] 

Geographic  Phase-In  Program 

80.215  What  is  the  scope  of  the  geographic 
phase-in  program? 

80.216  What  standards  apply  to  gasoline 
produced  or  imported  for  use  in  the 
GPA? 

80.217  How  does  a  refiner  or  importer 
apply  for  the  GPA  standards? 

80.218  [Reserved] 

80.219  Designation  and  downstream 
requirements  for  GPA  gasoline. 

80.220  What  are  the  downstream  standards 
for  GPA  gasoline? 

Hardship  Provisions 

80.225     What  is  the  definition  of  a  small 

refiner? 
80.230    Who  is  not  eligible  for  the  hardship 

provisions  for  small  refiners? 
80.235    How  does  a  refiner  obtain  approval 

as  a  small  refiner? 
80.240    What  are  the  small  refiner  gasoline 

sulfur  standards? 
80.245    How  does  a  small  refiner  apply  for 

a  sulfur  baseline? 
80.250    How  is  the  small  refiner  sulfur 

baseline  and  volume  determined? 
80.255     Compliance  plans  and 

demonstration  of  commitment  to 

produce  low  sulfur  gasoline. 


80.260    What  are  the  procedures  and 

requirements  for  obtaining  a  hardship 

extension? 
80.265    How  will  the  EPA  approve  or 

disapprove  a  hardship  extension 

application? 
80.270    Can  a  refiner  seek  temporary  relief 

from  the  requirements  of  this  subpart? 

Allotment  Trading  Program 

80.275     How  are  allotments  generated  and 
used? 

Averaging,  Banking  and  Trading  (ABT) 
Program— General  Information 

80.280    [Reserved] 

80.285    Who  may  generate  credits  under  the 

ABT  program? 
80.290    How  does  a  refiner  apply  for  a  sulfur 

baseline? 

ABT  Program — Baseline  Determination 

80.295     How  is  a  refinery  sulfur  baseline 

determined? 
80.300     [Reserved] 

ABT  Program — Credit  Generation 

80.305     How  are  credits  generated  during 
the  time  period  2000  through  2003? 

80.310    How  are  credits  generated  beginning 
in  2004? 

ABT  Program — Credit  Use 

80.315     How  are  credits  used  and  what  are 

the  limitations  on  credit  use? 
80.320     [Reserved] 
80.325     [Reserved] 

Sampling,  Testing  and  Retention 
Requirements  for  Refiners  and  Importers 

80.330     What  are  the  sampling  and  testing 

requirements  for  refiners  and  importers? 
80.335     What  gasoline  sample  retention 

requirements  apply  to  refiners  and 

importers? 
80.340    What  standards  and  requirements 

apply  to  refiners  producing  gasoline  by 

blending  blendstocks  into  previously 

certified  gasoline  (PCG)? 
80.345     [Reserved] 

80.350    What  alternative  sulfur  standards 
'     and  requirements  apply  to  importers 

who  transport  gasoline  by  truck? 
80.355     [Reserved] 

Recordkeeping  and  Reporting 
Requirements 

80.360     [Reserved] 

80.365     What  records  must  be  kept? 

80.370    What  are  the  sulfur  reporting 

requirements? 
80.371-80.373     [Reserved] 

Exemptions 

80.374  What  if  a  refiner  or  importer  is 
unable  to  produce  gasoline  conforming 
to  the  requirements  of  this  subpart? 

80.375  What  requirements  apply  to 
California  gasoline? 

80.380    What  are  the  requirements  for 

obtaining  an  exemption  for  gasoline  used 
for  research,  development  or  testing 
purposes? 

Violation  Provisions 

80.385     What  acts  are  prohibited  under  the 
gasoline  sulfur  program? 


80.390    What  evidence  may  be  used  to 
determine  compliance  with  the 
prohibitions  and  requirements  of  this 
subpart  and  liability  for  violations  of  this 
subpart? 

80.395    Who  is  liable  for  violations  under 
the  gasoline  sulfur  program? 

80.400    What  defenses  apply  to  persons 
deemed  liable  for  a  violation  of  a 
prohibited  act? 

80.405    What  penalties  apply  under  this 
subpart? 

Provisions  for  Foreign  Refiners  With 
Individual  Sulfur  Baselirws 

80.410    What  are  the  additional 

requirements  for  gasoline  produced  at 
foreign  refineries  having  individual 
small  refiner  sulfur  baselines,  foreign 
refineries  granted  temporary  relief  under 
§80.270,  or  baselines  for  generating 
credits  during  2000  through  2003? 

Attest  Engagements 

80.41 5    What  are  the  attest  engagement 
requirements  for  gasoline  sulfur 
compliance  applicable  to  refiners  and 
importers? 

Subpart  H — Gasoline  Sulfur 

General  Information 

§80.180    [Reserved] 

§80.185    [Reserved] 

§80.190    Who  must  register  with  EPA 
under  the  sulfur  program? 

(a)  Refiners  and  importers  who  are 
registered  by  EPA  under  §  80.76  are 
deemed  to  be  registered  for  purposes  of 
this  subpart. 

(b)  Refiners  and  importers  subject  to 
the  standards  in  §  80.195  who  are  not 
registered  by  EPA  under  §  80.76  must 
provide  to  EPA  the  information  required 
by  §  80.76  by  November  1,  2003,  or  not 
later  than  three  months  in  advance  of 
the  first  date  that  such  person  produces 
or  imports  gasoline,  whichever  is  later. 

(c)  Refiners  with  any  refinery  subject 
to  the  small  refiner  standards  under 

§  80.240,  or  refiners  subject  to  the 
geographic  phase-in  area  (GPA) 
standards  under  §  80.216,  who  are  not 
registered  by  EPA  under  §  80.76  must 
provide  to  EPA  the  information  required 
imder  §  80.76  by  December  31.  2000. 

(d)  Any  refiner  who  plans  to  generate 
credits  or  allotments  imder  §80.305  or 
§  80.275  in  any  year  prior  to  2004  who 
is  not  registered  by  EPA  under  §  80.76 
must  register  under  §  80.76  no  later  than 
September  30  of  the  year  prior  to  the 
first  year  of  credit  generation.  Any 
refiner  who  plans  to  generate  credits  in 
2000  who  is  not  registered  by  EPA 
under  §  80.76  must  register  under 

§  80.76  no  later  than  May  10,  2000. 
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Gasoline  Si 


Standards 


§  80. 1 95    What  are  th«  gasoline  sulfur 
standards  for  rafinars  and  importers? 

(a)(1)  The  giLsoline  produced  by  small 
refiners  subje<  it  to  the  standards  at 


§  80.240,  and  gasoline  designated  as 
GPA  gasoline  under  §  80.219(a),  are  as 
follows: 


Refinery  or  Importer 
Corporate  Pod 
Per-GaHon  Cap 


Average 
^verage  


Gasoline  sulfur  standards  for  ttie 

averaging  period 

beginning: 


January  1, 
2004 


(1) 

120.00 

300 


January  1 , 
2005 


30.00 

90.00 

300 


January  1 , 

2006  and 

subsequent 


30.00 

(1) 

80 


^  Not  appllcab  e. 

(2)  The  sulnir  standards  and  all 
compliance  calculations  for  sulfur 
under  this  subpart  are  in  parts  per 
million  (ppm)  and  volumes  are  in 
gallons. 

(3)  The  averaging  period  is  January  1 
through  December  31  of  each  year. 

(4)  The  standards  under  this 
paragraph  (a)  (or  all  imported  gasoline 
shall  be  met  by  the  importer. 

(b)(1)  The  rgfinery  or  importer  annual 
average  gasoline  sulfur  standard  is  the 
maximiun  avet-age  sulfur  level  allowed 
for  gasoline  pibduced  at  a  refinery  or 
imported  by  aj  i  importer  during  each 
calendar  year  ittarting  January  1,  2005. 

(2)  The  anniial  average  sulfur  level  is 
calculated  in  accordance  with  §  80.205. 

(3)  The  refiqery  or  importer  annual 
average  gasoli^te  sulfur  standard  may  be 
met  using  credits  as  provided  under 
§80.275  or  §80.315. 

(4)  In  2005  qnly,  the  refinery  or 
importer  annubl  average  sulfur  standard 
may  be  met  us  ng  credits  or  allotments 
as  provided  uiider  §  80.275  or  credits  as 
provided  under  §  80.315. 

(c)(1)  The  cc^orate  pool  average 
gasoline  sulfu<  standards  applicable  in 
2004  and  2005  are  the  maximum 
average  sulfur  [levels  allowed  for  a 
refiner's  or  imtoorter's  gasoline 
production  frtin  all  of  the  refiner's 
refineries  or  all  gasoline  imported  by  an 
importer  in  a  dalendar  year.  The 
corporate  pool|  average  standards  for  a 
party  that  is  bbth  a  refiner  and  an 
importer  are  tqe  maximum  average 
sulfur  levels  aOowed  for  all  the  party's 
combined  gasc  line  production  from  all 
refineries  and  mported  gasoline  in  a 
calendar  year. 

(2)  The  corporate  pool  average  is 
calculated  in  a  :cordance  with  the 
provisions  of  §  80.205. 

(3)  The  corp  )rate  pool  average 
standard  may  te  met  using  sulfur 
allotments  unc  er  §  80.275. 

(4)  The  corp  )rate  pool  average 
standards  do  n  at  apply  to  approved 


small  refiners  subject  to  the  small 
refiner  gasoline  sulfur  standards  under 
§80.240. 

(5)(i)  Joint  ventures,  in  which  two  or 
more  parties  coUectively  own  and 
operate  one  or  more  refineries,  will  be 
treated  as  a  separate  refiner  under  this 
section. 

(ii)  One  partner  to  a  joint  ventiire  may 
include  one  or  more  joint  venture 
refineries  in  its  corporate  pool  for 
purposes  of  complying  with  the 
corporate  pool  average  standards.  The 
joint  venture  will  be  in  compliance  for 
such  joint  ventiu^  refinery(ies)  if  the 
partner's  corporate  pool  average  meets 
the  corporate  pool  average  standards. 
The  joint  venture  entity  must 
demonstrate  compliance  with  the 
corporate  pool  average  standards  for  any 
refinery(ies)  owned  by  the  joint  venture 
that  are  not  included  in  one  partner's 
corporate  pool. 

(d)(1)  The  per-gallon  cap  standard  is 
the  maximimi  sulfur  level  allowed  for 
each  batch  of  gasoline  produced  or 
imported  starting  January  1,  2004. 

(2)  In  2004  only,  a  refiner  or  importer 
may  produce  or  import  gasoline  with  a 
per-gallon  sulfur  content  greater  than 
300  ppm,  to  a  maximum  of  350  ppm, 
provided  the  following  conditions  are 
met: 

(i)  The  refinery  or  importer  becomes 
subject  to  an  adjusted  per-gallon  cap 
standard  in  2005,  calculated  using  die 
following  formula: 
ACS=300-(Sm„-300) 
Where: 

ACS=Adjusted  cap  standard. 
Smiw=Maximum  sulfur  content  of  any 
gasoline  produced  at  a  refinery  or 
imported  by  an  importer  during 
2004. 
(ii)  The  adjusted  cap  standard 
calculated  under  paragraph  (d)(2)(i)  of 
this  section  applies  to  all  gasoline 
produced  at  a  refinery  or  imported  by  an 
importer  during  2005. 


(iii)  The  refinery  or  importer  remains 
subject  to  the  30.00  average  standard 
imder  paragraph  (a)  of  this  section  for 
2005. 

(iv)  The  provisions  of  this  paragraph 
(d)(2)  apply  to  gasoline  designated  as 
GPA  gasohne  imder  §  80.219(a). 

(v)  The  provisions  of  this  paragraph 
(d)(2)  do  not  apply  to  small  refiners  as 
defined  in  §  80.225. 

§  80.200    What  gasoline  is  subject  to  ttie 
sulfur  standards  and  requirements? 

-    For  the  purpose  of  this  subpart,  all 
reformulated  and  conventional  gasoline 
and  RBOB,  collectively  called 
"gasoline"  unless  otherwise  specified,  is 
subject  to  the  standards  and 
requirements  under  this  subpart,  with 
the  following  exceptions: 

(a)  Gasoline  that  is  used  to  fuel 
aircraft,  racing  vehicles  or  racing  boats 
that  are  used  only  in  sanctioned  racing 
events,  provided  that: 

(1)  Product  transfer  documents 
associated  with  such  gasoline,  and  any 
pump  stand  from  which  such  gasoline 

is  dispensed,  identify  the  gasoline  either 
as  gasoline  that  is  restricted  for  use  in 
aircraft,  or  as  gasoline  that  is  restricted 
for  use  in  racing  motor  vehicles  or 
racing  boats  that  are  used  only  in 
sanctioned  racing  events; 

(2)  The  gasoline  is  completely 
segregated  from  all  other  gasoline 
throughout  production,  distribution  and 
sale  to  the  ultimate  consumer;  and 

(3)  The  gasoline  is  not  made  available 
for  use  as  motor  vehicle  gasoline,  or 
dispensed  for  use  in  motor  vehicles, 
except  for  motor  vehicles  used  only  in 
sanctioned  racing  events. 

(b)  California  gasoline  as  defined  in 
§80.375. 

(c)  Gasoline  that  is  exported  for  sale 
outside  the  U.S. 
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§  80.205    How  is  the  annual  refinery  or 
importer  average  and  corporate  pool 
average  sultur  level  determined? 

(a)  The  annual  refinery  or  importer 
average  and  corporate  pool  average 
gasoline  sulfur  level  is  calculated  as 
follows: 


S(ViXSi) 

s.=^=4 

IV. 

Where: 

S,=The  refinery  or  importer  annual 

average  sulfur  value,  or  corporate 

pool  average  sulfur  value,  as 

applicable. 
Vi=The  volume  of  gasoline  produced  or 

imported  in  batch  i. 
Si=The  sulfur  content  of  batch  i 

determined  under  §  80.330. 
n=The  niunber  of  batches  of  gasoline 

produced  or  imported  during  the 

averaging  period. 
i=Individual  batch  of  gasoline  produced 

or  imported  during  the  averaging 

period. 

(b)  All  annual  refinery  or  importer 
average  or  corporate  pool  average 
calculations  shall  be  conducted  to  two 
decimal  places. 

(c)  A  refiner  or  importer  may  include 
oxygenate  added  downstream  fix)m  the 
refinery  or  import  facility  when 
calculating  the  sulfur  content,  provided 
the  following  requirements  are  met: 

(1)  For  oxygenate  added  to 
conventional  gasoline,  the  refiner  or 
importer  must  comply  with  the 
requirements  of  §  80.101{d)(4)(ii). 

(2)  For  oxygenate  added  to  RBOB,  the 
refiner  or  importer  must  comply  with 
the  requirements  of  §  80.69(a). 

(d)  Refiners  and  importers  must 
exclude  from  compliance  calculations 
all  of  the  following: 

(1)  Gasoline  that  was  not  produced  at 
the  refinery; 

(2)  In  the  case  of  an  importer,  gasoline 
that  was  imported  as  Certified  Sulfur- 
FRGAS; 

(3)  Blending  stocks  transferred  to 
others; 

(4)  Gasoline  that  has  been  included  in 
the  compliance  calculations  for  another 
refinery  or  importer;  and 

(5)  Gasoline  exempted  from  standards 
imder  §  80.200. 

(e)(1)  A  refiner  or  importer  may 
exceed  the  refinery  or  importer  annual 
average  sulfur  standard  specified  in 
§  80.195  for  a  given  averaging  period  for 
any  calendar  year  through  2010, 
creating  a  compliance  deficit,  provided 
that  in  the  calendar  year  following  the 
year  the  standard  is  not  met,  the  refinery 
or  importer  shall: 


(i)  Achieve  compliance  with  the 
refinery  or  importer  annual  average 
sulfur  standard  specified  in  §  80.195; 
and 

(ii)  Use  additional  siilfur  credits 
sufficient  to  offset  the  compliance 
deficit  of  the  previous  year. 

(2)  No  refiner  or  importer  may  have  a 
compliance  deficit  in  any  year  after 
2010.  Any  deficit  that  exists  in  2010 
must  be  made  up  in  2011. 

(f)  For  refiners  subject  to  the  corporate 
pool  average  who  produce  some  GPA 
gasoline,  the  refinery  average  sulfur 
value  for  its  GPA  gsisoline  shall  be  the 
average  siUfur  value  after  appljdng 
credits. 

§  80.21 0  What  sulfur  standards  apply  to 
gasoline  downstream  from  refineries  and 
importers? 

The  sulfur  standard  for  gasoline  at 
any  point  in  the  gasoline  distribution 
system  downstream  from  refineries  and 
import  facilities,  including  gasoline  at 
facilities  of  distributors,  carriers, 
oxygenate  blenders,  retailers  and 
wholesale  purchaser-consumers 
("downstream  location"),  shall  be 
determined  in  accordance  with  the 
provisions  of  this  section. 

(a)  Definition.  S-RGAS  means 
gasoline  that  is  subject  to  the  stemdards 
under  §  80.240  or  §  80.270,  including 
Certified  Sulfur-FRGAS  as  defined  in 

§  80.410,  except  that  no  batch  of 
gasoline  may  be  classified  as  S-RGAS  if 
the  actual  sulfur  content  is  less  than  the 
applicable  per-gallon  refinery  cap 
standard  specified  in  §  80.195. 

(b)  Standards  for  gasoline  that  does 
not  qualify  for  S-RGAS  downstream 
standards.  The  following  standards 
apply  to  any  gasoline  that  does  not 
qualify  for  S-RGAS  downstream 
standards  luider  in  paragraph  (d)  of  this 
section: 

(1)  Starting  February  1,  2004  the 
sulfur  content  of  gasoline  at  any 
downstream  location  other  than  at  a 
retail  outlet  or  wholesale  purchaser- 
consiuner  facility,  and  starting  March  1 , 
2004  the  sulfur  content  of  gasoline  at 
any  downstream  location,  shall  not 
exceed  378  ppm. 

(2)  Except  as  provided  in  §  80.220(a), 
starting  February  1,  2005  the  sulfur 
content  of  gasoline  at  any  downstream 
location  other  than  at  a  retail  outlet  or 
wholesale  piuchaser-consumer  facility, 
and  starting  March  1,  2005  the  sulfur 
content  of  gasoline  at  any  downstream 
location,  shall  not  exceed  326  ppm. 

(3)  Except  as  provided  in  §  80.220(a), 
starting  February  1,  2006  the  sulfur 
content  of  gasoline  at  any  downstream 
location  other  than  at  a  retail  outlet  or 
wholesale  purchaser-consumer  facility, 
and  starting  March  1 ,  2006  the  sulfur 


content  of  gasoline  at  any  downstream 
location,  shall  not  exceed  95  ppm. 

(c)  Standards  for  gasoline  that 
qualifies  for  S-RGAS  downstream 
standards.  In  the  case  of  any  gasoline 
that  qualifies  for  S-RGAS  downstream 
standards  under  paragraph  (d)  of  this 
section,  the  sulfur  standard  shall  be  the 
dovkmstream  standard  for  the  gasoline 
calculated  under  paragraph  (f)  of  this 
section.  In  the  case  of  mixtures  of 
gasoline  that  qualify  for  different  S- 
RGAS  downstream  standards,  the  sulfur 
standard  shall  be  the  highest 
dovmstream  standard  applicable  to  any 
of  the  S-RGAS  in  the  mixtiire. 

(d)  Gasoline  that  qualifies  for  S-RGAS 
downstream  standards.  Gasoline 
qualifies  for  S-RGAS  downstream 
standards  if  all  of  the  following 
conditions  are  met: 

(1)  The  gasoline  must  be  comprised  in 
whole  or  part  of  S-RGAS. 

(2)  Product  transfer  dociunents 
applicable  to  the  gasoline  when 
received  at  that  location  must  represent 
that  the  gasoline  contains  S-RGAS. 

(3)  Except  as  provided  in  paragraph 
(d)(4)  of  this  section,  the  gasoline  must 
have  been  sampled  and  tested  at  that 
location  subsequent  to  the  most  recent 
receipt  of  gasoline  at  that  location,  and 
the  test  result  must  show  a  sulfur 
content  greater  than: 

(i)  350  ppm  starting  February  1 ,  2004; 

(ii)  300  ppm  starting  February  1,  2005; 
and 

(iii)  80  ppm  (or  in  the  GPA,  300  ppm) 
starting  February  1,  2006. 

(4)  Tnis  sampling  and  testing 
condition  does  not  apply  for  gasoline  at 
any  retail  outlet,  wholesale  purchaser- 
consumer  facility,  or  contained  in  any 
transport  truck. 

(e)  Product  transfer  document 
information  for  S-RGAS.  (1)  On  each 
occasion  when  any  refiner  or  importer 
of  S-RGAS  transfers  custody  or  title  to 
such  gasoline,  the  refiner  or  importer 
shall  provide  to  the  transferee 
docimients  that  include  the  following 
information: 

(i),  Identification  of  the  gasoline  as 
being  S-RGAS;  and 

(ii)  The  downstream  standard 
applicable  to  the  batch  of  gasoline  under 
paragraph  (f)  of  this  section. 

(2)  Where  gasoline  in  whole  or  part  is 
classified  as  S-RGAS  when  received  by 
the  transferor,  and  where  the  gasoline 
transferred  meets  the  conditions  under 
paragraph  (d)  of  this  section,  the 
transferor  shall  provide  to  the 
transferee,  on  each  occasion  when 
custody  or  title  to  gasoline  is 
transferred,  documents  that  include  the 
following  information: 

(i)  Identification  of  the  gasoline  as  S- 
RGAS;and 
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(ii)  The  apj  ilicable  downstream 
standard  and  9r  paragraph  (c)  of  this 
section.  This  does  not  apply  when 
gasoline  is  sold  or  dispensed  for  use  in 
motor  vehich  s  at  a  retail  outlet  or 
wholesale  pu  rchaser-consumer  facility. 

(3)  No  pers  in  shall  classify  gasoline 
as  being  S-R(  IAS  except  as  provided  in 
paragraphs  (e^(l)  and  (e)(2)  of  this 
section.  | 

(4)  Productjcodes  may  be  used  to 
convey  the  intformation  required  by 
paragraphs  (ei(l)  and  (e)(2)  of  this 
section  if  such  codes  are  clearly 
understood  b  t  each  transferee. 

(f)  DownstT  iom  standards  applicable 
to  S-RGAS  w  len  produced  or  imported. 
(1)  The  down  stream  standard  applicable 
to  any  gasolir  e  classified  as  S-RGAS 
when  produced  or  imported  shall  be 
calculated  using  the  following  equation: 

D=S+105x((s|2)/10*)0'» 
Where: 


D=Downstrea|n 
S=The  sulfur 

batch  detfermined 


(2)  Where 
batch  is 
the  refinery 
S-RGAS  is 
downstream 
mixture  shall 
downstream 
paragraph 
S-RGAS 


sulfur  standard, 
content  of  the  refiner's 
under  §80.330. 
more  than  one  S-RGAS 
comqined,  prior  to  shipment,  at 
import  facility  where  the 
pr  aduced  or  imported,  the 
s  tandard  applicable  to  the 
be  the  highest 
^andard,  calculated  under 
of  this  section,  for  any 
contained  in  the  mixtine. 


(f)(1) 


§80.211    [Re«irved] 


§80.212    WhafI 
oxygenate 

Effective  J 
blenders  who 
gasoline 
produced  the 
facility  where 
imported,  are 
requirements 
to  refiners 
subject  to  the 
prohibitions 
parties  and 
§  80.385(e). 


th) 


§§  80.21  S-80. 
Geographic 


§80.215    What] 
geographic 

(a)  Geograp 
following  states 
geographic 
to  the  . 
phase-in 
Montana, 
Colorado,  Nev 

(2)  Additior  al 
in  states  adjac  mt 
in  paragraph  ( 


:  phi  se- 


phs 
provisic  ns 
progi  am 
Idaio 


requirements  apply  to 
blehders? 

ajiuary  1,  2004,  oxygenate 
blend  oxygenate  into 
dowi  [Stream  of  the  refinery  that 
gasoline  or  the  import 
the  gasoline  was 
not  subject  to  the 
3f  this  subpart  applicable 
for  this  gasoline,  but  are 
requirements  and 
a  pplicable  to  downstream 
prohibition  specified  in 


2l4    [Reserved] 
Phase-In  Program 


is  the  scope  of  the 
in  program? 

^ic  phase-in  area.  (1)  The 

comprise  the 
se-in  area  (GPA)  subject 

of  the  geographic 
North  Dakota, 

Wyoming.  Utah, 
Mexico,  and  Alaska. 

counties  or  tribal  lands 

to  the  states  identified 
)  of  this  section  will  be 


included  in  the  GPA  if  any  of  the 
following  criteria  is  met: 

(i)  Approximately  50%  or  more  of  the 
total  volume  of  gasoline  in  the  coimty 
or  tribal  land  in  1999,  as  measured  at 
the  terminal(s)  and  bulk  station(s)  in  the 
county  or  tribal  land,  was  received  from 
a  refinery  or  refineries  located  in  the 
area  specified  in  paragraph  (a)(1)  of  this 
section;  or 

(ii)  Approximately  50%  or  more  of  the 
total  volume  of  gasoline  dispensed  in 
the  county  or  tribal  land  in  1999  was 
received  firom  a  refinery  or  refineries 
located  in  the  area  specified  in 
paragraph  (a)(1)  of  this  section;  or 

(iii)  Approximately  50%  or  more  of 
the  total  commercial  and  private 
dispensing  outlets  in  the  county  or 
tribal  land  in  1999  were  supplied  by 
gasoline  produced  by  a  refinery  or 
refineries  located  in  the  area  specified 
in  paragraph  (a)(1)  of  this  section. 

(3)  The  criteria  of  paragraphs  (a)(2)(i), 
(ii)  and  (iii)  of  this  section  are  without 
regard  to  the  method  of  gasoline 
delivery  (e.g,  pipeline,  truck,  rail  or 
barge).  The  criteria  of  paragraphs 
(a)(2)(ii)  and  (a)(2)(iii)  of  this  section  are 
without  regard  to  whether  the  gasoline 
was  transported  directly  from  the 
refinery  to  the  dispensing  outlet  or 
distributed  through  a  terminal  or  bulk 
station. 

(b)  Duration  of  the  program.  The 
geographic  phase-in  program  applies  to 
the  2004,  2005,  and  2006  annual 
averaging  periods. 

(c)  Persons  eligible.  Any  refiner  or 
importer  who  produces  or  imports 
gasoline  for  use  in  the  geographic  area 
under  paragraph  (a)  of  this  section  is 
eligible  to  apply  for  the  geographic 
phase-in  program.  The  provisions  of  the 
geographic  phase-in  program  shall 
apply  to  imported  gasoline  through  the 
importer. 

§  80.21 6    What  standards  apply  to  gasoline 
produced  or  imported  for  use  in  the  GPA? 

(a)(1)  The  refinery  or  importer  annual 
average  sulfur  standard  for  gasoline 
produced  or  imported  for  use  in  the 
geographic  area  under  §  80.215  shall  be 
the  lesser  of: 

(i)  150  ppm;  or 

(ii)  The  refinery's  or  importer's  1997/ 
1998  average  sulfur  level,  calculated  in 
accordance  with  §  80.295,  plus  30  ppm. 

(2)  In  the  case  of  any  refinery  whose 
actual  annual  sulfur  average  decreases 
to  a  level  lower  than  the  refinery's 
annual  average  sulfur  standard 
established  under  paragraph  (a)(1)  of 
this  section  during  the  period  2000 
through  2003,  the  standard  applicable  to 
that  refinery  ft-om  2004  through  2006 
shall  be  the  lowest  average  sulfur 
content  for  any  year  in  which  the 


refinery  generated  allotments  or  credits 
imder  §  80.275(a)  or  §  80.305  plus  30 
ppm,  not  to  exceed  150  ppm. 

(b)  The  per-gallon  cap  standard  for 
gasoline  produced  or  imported  for  use 
in  the  GPA  under  paragraph  (a)  of  this 
section  shall  be  300  ppm,  except  as 
specified  in  §  80.195(d). 

(c)  The  refinery  or  importer  annual 
average  sulfur  level  is  calculated  in 
accordance  with  the  provisions  of 
§80.205. 

(d)  The  refinery  or  importer  annual 
average  standard  under  paragraph  (a)  of 
this  section  may  be  met  using  sulfur 
allotments  or  credits  as  provided  under 
§§80.275  and  80.315. 

(e)  Gasoline  produced  by  approved 
small  refiners  subject  to  the  standards 
under  §  80.240  is  not  subject  to  the 
standards  under  paragraphs  (a)  and  (b) 
of  this  section. 

(f)(1)  A  refiner  or  importer  whose 
gasoline  production  or  volume  of 
imported  gasoline  in  2004  or  2005  is 
comprised  of  >50%  of  gasoline 
designated  as  GPA  gasoline  imder 
§  80.219  shall  not  be  required  to  meet 
the  corporate  pool  average  standards 
imder  §  80.195  for  its  gasoline 
production  or  imported  gasoline  during 
the  applicable  averaging  period. 

(2)  A  refiner  or  importer  whose 
gasoline  production  or  voliune  of 
imported  gasoline  in  2004  or  2005  is 
comprised  of  less  than  50%  of  gasoline 
designated  as  GPA  gasoline  under 
§  80.219  must  meet  the  corporate  pool 
average  standards  under  §  80.195  for  all 
the  refiner's  gasoline  production  or  the 
importer's  voliune  of  imported  gasoline 
during  the  applicable  averaging  period. 

(g)  The  provisions  for  compliance 
deficits  under  §  80.205(e)  do  not  apply 
to  gasoline  subject  to  the  standards 
under  paragraphs  (a)  and  (b)  of  this 
section. 

§  80.21 7    How  does  a  refiner  or  importer 
apply  for  the  GPA  standards? 

(a)  To  apply  for  the  GPA  standards 
under  §  80.216,  a  refiner  or  importer 
must  submit  an  application  in 
accordance  with  the  provisions  of 
§80.290. 

(b)  Applications  under  paragraph  (a) 
of  this  section  must  be  submitted  by 
December  31,  2000. 

(c)(1)  If  approved,  EPA  will  notify  the 
refiner  or  importer  of  each  refinery's  or 
the  importer's  annual  average  sulfur 
standard  for  gasoline  produced  for  use 
in  the  GPA  for  the  2004  through  2006 
annual  averaging  periods. 

(2)  If  disapproved,  the  refiner  or 
importer  must  comply  with  the 
standards  in  §  80.195  for  gasoline 
produced  for  use  in  the  GPA. 

(d)  If  EPA  finds  that  a  refiner  or 
importer  provided  false  or  inaccurate 
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information  on  its  application  under 
this  section,  upon  notice  from  EPA,  the 
refiner's  or  importer's  application  will 
be  void  ab  initio. 

§80.218    [Reserved] 

§80.219    Designation  and  downstream 
requirements  for  GPA  gasoline. 

The  requirements  and  prohibitions 
specified  in  this  section  apply  during 
the  period  January  1,  2004  through 
December  31,  2006. 

(a)  Designation.  Any  refiner  or 
importer  shall  designate  any  gasoline 
produced  or  imported  that  is  subject  to 
the  standards  under  §  80.216  as  "GPA" 
gasoline. 

(b)  Product  transfer  documents.  (1) 
On  each  occasion  that  any  person 
transfers  custody  or  title  to  gasoline 
designated  as  GPA  gasoline,  other  than 
when  gasoline  is  sold  or  dispensed  for 
use  in  motor  vehicles  at  a  retail  outlet 
or  wholesale  purchaser-consiuner 
facility,  the  transferor  shall  provide  to 
the  transferee  dociunents  that  include 
the  following  information: 

(i)  Identification  of  the  gasoline  as 
being  GPA  gasoline; 

(iij  A  statement  that  the  gasoline  may 
not  be  distributed  or  sold  for  use  outside 
the  geographic  phase-in  area. 

(2)  Except  for  transfers  to  truck 
carriers,  retailers  and  wholesale 
purchaser-consiuners,  product  codes 
may  be  used  to  convey  the  information 
required  by  paragraph  (b)(1)  of  this 
section  if  such  codes  are  clearly 
imderstood  by  each  transferee. 

(3)  The  requirements  under  paragraph 
(b)(1)  of  this  section  are  in  addition  to 
the  requirement  imder  §  80.210(e), 
where  appropriate,  to  identify  gasoline 
as  being  S-RGAS. 

(c)  GPA  gasoline  use  prohibitions.  (1) 
All  parties  in  the  distribution  system, 
including  refiners,  importers, 
distributors,  carriers,  oxygenate 
blenders,  retailers  and  wholesale 
purchaser-consumers,  are  prohibited 
from: 

(i)  Selling,  offering  for  sale, 
dispensing,  distributing,  storing  or 
transporting  GPA  gasoline  for  use 
outside  the  geographic  phase-in  area; 
and 

(ii)  Commingling  GPA  gasoline  with 
gasoline  not  designated  as  GPA  gasoline 
unless  the  mixture  is  classified  as  GPA 
gasoline. 

(2)  Gasoline  not  designated  as  GPA 
gasoline  may  be  distributed  or  sold  for 
use  in  the  geographic  phase-in  area. 

§  80.220    What  are  the  downstream 
standards  for  GPA  gasoline? 

(a)  GPA  gasoline.  (1)  During  the 
period  February  1,  2004  through  January 
31,  2005,  the  sulfur  content  of  GPA 


gasoline  at  any  downstream  location 
other  than  at  a  retail  outlet  or  wholesale 
purchaser-consumer  facility,  and  diuing 
the  period  March  1 ,  2004  through 
February  28,  2005,  the  sulfur  content  of 
GPA  gasoline  at  any  downstream 
location  shall  not  exceed  378  ppm. 

(2)  During  the  period  February  1,  2005 
through  January  31,  2007,  the  sulfur 
content  of  GPA  gasoline  at  any 
downstream  location  other  than  at  a 
retail  outlet  or  wholesale  purchaser- 
consumer  facility,  and  during  the  period 
March  1,  2005  through  February  28, 
2007,  the  sulfur  content  of  GPA  gasoline 
at  any  downstream  location  shall  not 
exceed  326  ppm. 

(b)  GPA  gasoline  mixed  with  S-RGAS. 
Notwithstanding  the  requirements  in 
paragraph  (a)  of  this  section,  the  sulfur 
standard  applicable  to  a  mixture  of  GPA 
gasoline  and  S-RGAS  gasoline  at  a 
downstream  location  shall  be  the  greater 
of  the  standard  under  paragraph  (a)  of 
this  section  or  the  standard  determined 
under  §80.210. 

Hardship  Provisions 

§  80.225    What  is  the  definition  of  a  small 
refiner? 

-  (a)  A  small  refiner  is  defined  as  any 
person,  as  defined  by  42  U.S.C.  7602(e). 
who:  (l)(i)  Produces  gasoline  at  a 
refinery  by  processing  crude  oil  through 
refinery  processing  units; 

(ii)  Employed  an  average  of  no  more 
than  1,500  people,  based  on  the  average 
number  of  employees  for  all  pay  periods 
from  January  1, 1998,  to  January  1,  1999; 
and 

(iii)  Had  an  average  crude  capacity 
less  than  or  equal  to  155,000  barrels  per 
calendar  day  (bpcd)  for  1998. 

(2)  For  the  purpose  of  determining  the 
number  of  employees  and  crude 
capacity  imder  paragraph  (a)(1)  of  this 
section,  the  refiner  shall  include  the 
employees  and  crude  capacity  of  any 
subsidiary  companies,  any  parent 
company  and  subsidiaries  of  the  parent 
company,  and  any  joint  venture 
partners. 

(b)  The  definition  under  paragraph  (a) 
of  this  section  applies  to  domestic  and 
foreign  refiners.  For  any  refiner  owned 
by  a  governmental  entity,  the  number  of 
employees  as  specified  in  paragraph  (a) 
of  this  section  shall  include  all 
employees  of  the  governmental  entity. 

(c)  If,  without  merger  with,  or 
acquisition  of,  another  business  unit,  a 
company  with  approved  small  refiner 
status  under  §80.235  exceeds  1,500 
employees,  or  a  corporate  crude 
capacity  of  155,000  bpcd  after  January  1, 
1999,  it  will  be  considered  a  small 
refiner  for  the  duration  of  the  small 
refiner  program. 


(d)  Notwithstanding  the  definition  in 
paragraph  (a)  of  this  section,  refiners 
who  acquire  a  refinery  after  January  1 . 
1999,  or  reactivate  a  refinery  that  was 
shutdown  or  was  non-operational 
between  January  1, 1998,  and  January  1, 
1999,  may  apply  for  small  refiner  status 
in  accordance  with  the  provisions  of 
§80.235. 

§  80.230    Who  is  not  eligible  for  the 
hardship  provisions  for  small  refiners? 

(a)  The  following  are  not  eligible  for 
the  hardship  provisions  for  small 
refiners: 

(1)  Refiners  of  refineries  built  after 
January  1, 1999; 

(2)  Refiners  who  exceed  the  employee 
or  crude  oil  capacity  criteria  under 

§  80.225(a)  on  January  1.  1999,  but  who 
meet  these  criteria  after  that  date, 
regardless  of  whether  the  reduction  in 
employees  or  crude  capacity  is  due  to 
operational  changes  at  the  refinery  or  a 
company  sale  or  reorganization; 

(3)  Importers;  and 

(4)  Refiners  who  produce  gasoline 
other  than  by  processing  crude  oil 
through  refinery  processing  units. 

(b)(1)  Refiners  who  qualify  as  small 
under  §80.225,  and  subsequently 
employ  more  than  1,500  people  as  a 
result  of  merger  with  or  acquisition  of 
or  by  another  entify,  are  disqualified  as 
small  refiners.  If  this  occurs  the  refiner 
shall  notify  EPA  in  writing  no  later  than 
20  days  following  this  disqualifying 
event. 

(2)  Any  refiner  who  qualifies  as  small 
under  §  80.225  may  elect  to  meet  the 
standards  under  §  80.195  by  notifying 
EPA  in  writing  no  later  than  November 
15  prior  to  the  year  the  change  will 
occur. 

(3)  Any  refiner  whose  status  changes 
under  paragraph  (b)(1)  or  (2)  of  this 
section  shall  meet  the  standards  under 
§  80.195  beginning  with  the  first 
averaging  period  subsequent  to  the 
status  change. 

§  80.235    How  does  a  refiner  obtain 
approval  as  a  small  refiner? 

(a)  Applications  for  small  refiner 
status  must  be  submitted  to  EPA  by 
December  31,  2000,  except  for 
applications  submitted  pursuant  to 

§  80.225(d),  which  must  be  submitted  by 
June  1,  2002. 

(b)  Applications  for  small  refiner 
status  must  be  sent  to:  U.S.  EPA,  Attn: 
Sulfur  Program  (6406J),  401  M  Street, 
SW,  Washington,  DC  20460.  For 
commercial  delivery:  U.S.  EPA,  Attn: 
Sulfur  Program  (6406J),  501  3rd  Street, 
NW,  Washington,  DC  20001. 

(c)  The  small  refiner  status 
application  must  contain  the  following 
information  for  the  company  seeking 
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small  refiner  status,  plus  any  subsidiary 
companies,  any  parent  company  and 
subsidiaries  of  the  parent  company,  and 
any  joint  venjure  partners: 

(l)(i)  A  listing  of  the  name  and 
address  of  each  location  where  any 
employee  wotked  during  the  12  months 
preceding  January  1, 1999;  the  average 
number  of  ernployees  at  each  location 
based  upon  tike  number  of  employees 
for  each  pay  period  for  the  12  months 
preceding  Jariuary  1,  1999;  and  the  type 
of  business  aotivities  carried  out  at  each 
location;  or 

(ii)  In  the  cfse  of  a  refiner  who 
acquires  a  refinery  after  January  1, 1999, 
or  reactivates  la  refinery  that  was 
shutdown  benveen  January  1,  1998,  and 
January  1,  1999,  a  listing  of  the  name 
and  address  of  each  location  where  any 
employee  of  the  refiner  worked  since 
the  refiner  acquired  or  reactivated  the 
refinery;  the  average  number  of 
employees  at  any  such  acquired  or 
reactivated  refinery  during  each 
calendar  year  since  the  refiner  acquired 
or  reactivated  the  refinery;  and  the  type 
of  business  acxivities  carried  out  at  each 
location. 

(2)  The  tota  corporate  crude  capacity 
of  each  refinei  y  as  reported  to  the 


0  to  30 

31  to  200  . 
201  to  400 
401  to  600 


601  and  atx>ve 


Energy  Information  Administration 
(EIA)  of  the  U.S.  Department  of  Energy 
(DOE).  The  information  submitted  to 
EIA  is  presumed  to  be  correct.  In  cases 
where  a  company  disagrees  with  this 
information,  the  company  may  petition 
EPA  with  appropriate  data  to  correct  the 
record  within  60  days  after  the  company 
submits  its  application  for  small  refiner 
status. 

(3)  A  letter  signed  by  the  president, 
chief  operating  or  chief  executive  officer 
of  the  company,  or  his/her  designee, 
stating  that  the  information  contained  in 
the  appUcation  is  true  to  the  best  of  his/ 
her  Imowledge. 

(4)  Name,  address,  phone  number, 
facsimile  number  and  E-mail  address  (if 
available)  of  a  corporate  contact  person. 

(d)  For  joint  ventures,  the  total 
nimiber  of  employees  includes  the 
combined  employee  count  of  all 
corporate  entities  in  the  venture. 

(e)  For  government-owned  refiners, 
the  total  employee  count  includes  all 
government  employees. 

(f)  Approval  of  small  refiner  status  for 
refiners  who  apply  under  §  80.225(d) 
will  be  based  on  all  information 
submitted  under  paragraph  (c)  of  this 
section.  Where  appropriate,  the 


employee  and  crude  oil  capacity  criteria 
for  such  refiners  will  be  based  on  the 
most  recent  12  months  of  operation. 

(g)  EPA  will  notify  a  refiner  of 
approval  or  disapproval  of  small  refiner 
status  by  letter. 

(1)  If  approved,  EPA  vdll  notify  the 
refiner  of  each  refinery's  applicable 
baseline  standard  and  volume,  and  per- 
gallon  cap  under  §  80.240. 

(2)  If  disapproved,  the  refiner  must 
comply  with  the  standards  in  §  80.195. 

(h)  If  EPA  finds  that  a  refiner 
provided  false  or  inaccurate  information 
on  its  application  for  small  refiner 
status,  upon  notice  fi'om  EPA  the 
refiner's  small  refiner  status  will  be  void 
ab  initio. 

(i)  Upon  notification  to  EPA,  an 
approved  small  refiner  may  withdraw 
its  status  as  a  small  refiner.  Effective  on 
January  1  of  the  year  following  such 
notification,  the  small  refiner  will 
become  subject  to  the  standards  at 
§80.195. 

§80^40    What  are  the  small  refiner 
gasoline  sulfur  standards? 

(a)  The  gasoline  sulfur  standards  for 
an  approved  small  refiner  are  as  follows: 


Refinery  baseline  sulfur  level 


Temporary  sulfur  standards  for  small  re- 
finers applicable  from  January  1 ,  2004 
through  December  31 ,  2007 


Annual  average 


30.00 

Baseline  level 

200.00 

50%  of  baseline 


300.00 


Per  gallon  cap 


300 
300 
300 
Factor  of  1 .5  times 

Vne  average 

standard. 
450 


(b)  The  refii  ery  annual  average  sulfur 
standards  mu!  t  be  met  on  an  annual 
calendar  year  basis  for  each  refinery 
owned  by  a  sriall  refiner.  The  refinery 
annual  averagi  i  sulfur  level  is  calculated 
in  accordance  with  the  provisions  of 
§80.205. 

(c)(1)  The  refinery  annual  average 
standards  spedified  in  paragraph  (a)  of 
this  section  apply  to  the  volume  of 
gasoline  produced  by  a  small  refiner's 
refinery  up  to  the  lesser  of: 

(i)  105%  of  the  baseline  gasoline 
volume  as  determined  under 
§80.250(a)(l);|or 

(ii)  The  volume  of  gasoline  produced 
at  that  refinery  during  the  averaging 
period  by  processing  crude  oil. 

(2)  If  a  refiner  exceeds  the  volume 
limitation  in  peragraph  (c)(1)  of  this 


section  during 


annual  averagt  sulfur  standard 
applicable  to  t  le  refiner  for  that 


any  averaging  period,  the 


averaging  period  is  calculated  as 
follows: 

g    _(VbXSb)-KAFx(V,-V,)) 
V. 

Where: 

Ssr=Small  refiner  annual  average  sulfur 

standard. 
Vb=Applicable  volume  under  paragraph 

(c)(1)  of  this  section. 
Va=Averaging  period  gasoline  volume. 
Sb=Small  refiner  sulfur  baseline  as 

determined  imder  §  80.250. 
AF=Adjustment  factor  (120  in  2004;  90 

in  2005;  and  30  in  2006  and 

thereafter). 

(3)  The  small  refiner  average 
stemdards  under  paragraph  (a)  of  this 
section  may  be  met  using  sulfur 
allotments  or  credits  as  provided  under 
§80.275  or  §80.315. 


(4)  The  provisions  for  compliance 
deficits  imder  §  80.205(e)  do  not  apply 
to  small  refiners  subject  to  the  standards 
under  this  section. 

(d)  In  the  case  of  any  refiner  with 
small  refiner  status  who  generates  sulfur 
allotments  or  credits  pursuant  to 
§  80.275(a)  or  §  80.305,  the  baseline 
applicable  to  that  refiner's  refinery  for 
purposes  of  establishing  the  standard  for 
the  refinery  under  paragraph  (a)  of  this 
section  beginning  in  2004  shall  be  the 
lowest  annual  average  sulfur  content  for 
any  year  during  the  period  in  which  the 
refiner  generated  allotments  or  credits. 

§  80.245    How  does  a  small  refiner  apply 
for  a  sulfur  baseline? 

(a)  Any  refiner  seeking  small  refiner 
status  must  apply  for  a  refinery  sulfur 
baseline  by  the  deadline  under  §  80.235 
for  each  of  the  refiner's  refineries  by 
providing  the  following  information: 
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(1)  A  sulfur  baseline  and  baseline 
volume  for  every  refinery  calculated  in 
accordance  witb  §  80.250. 

(2)  The  following  information  for  each 
batch  of  gasoline  produced  in  1997- 
1998: 

(i)  Batch  number  assigned  to  the  batch 
under  §  80.65(d)  or  §  80.101(i); 
(ii)  Volume;  and 
(ill)  Sidfur  content. 

(3)  For  any  refiner  who  acquires  a 
refinery  after  January  1, 1999,  or 
reactivates  a  refinery  that  was  shut 
down  or  non-operational  between 
January  1,  1998,  and  January  1, 1999, 
the  average  sulfur  level  and  average 
volume  of  gasoline  produced  during 
each  year  the  refinery  was  in  operation 
after  the  refinery  was  acquired  or 
reactivated.  Where  appropriate,  the 
baseline  sulfur  level  and  volume  for 
such  refineries  will  be  determined  based 
on  the  annual  average  for  the  most 
recent  year  of  operation. 

(b)  Tne  sulfur  baseline  application 
must  be  submitted  to  the  address 
specified  in  §  80.235(b). 

§  80.250    How  is  the  small  refiner  sulfur 
baseline  and  volume  determined? 

(a)(1)  The  small  refiner  baseline 
volume  is  determined  for  each  refinery 
as  follows: 


I(Vi) 


v,=^ 


Where: 

VB=Baseline  volume. 

V|= Volume  of  gasoline  batch  i. 

n=Tot^  number  of  batches  of  gasoUne 

produced  from  January  1,  1997, 

through  December  31. 1998. 
i=Individual  batch  of  gasoUne  produced 

from  January  1,  1997,  through 

December  31,  1998. 
(2)  The  small  refiner  sulfur  basehne  is 
determined  for  each  refinery  as  follows: 


I(ViXSi) 


IV, 


i=l 

Where: 

Sb=Small  refiner  sulfur  baseline. 

V,=Volume  of  gasolin&batch  i. 

Si=SiUfur  content  of  bftch  i. 

n=Total  number  of  batches  of  gasoline 

produced  from  January  1, 1997, 

through  December  31, 1998. 
i=Individual  batch  of  gasoline  produced 

fttjm  January  1,  1997,  through 

December  31, 1998. 
(b)  Foreign  refiners  who  do  not  have 
an  approved  refinery  baseline  imder 


§  80.94  must  follow  the  procedures 
specified  in  §  80.410(b). 

(c)  If  at  any  time  a  small  refinery 
baseline  is  determined  to  be  incorrect, 
the  corrected  baselLae  applies  ab  initio 
and  the  aimual  average  standards  and 
cap  standards  are  deemed  to  be  those 
applicable  under  the  corrected 
information. 

§  80.255    Compliance  plans  and 
demonstration  of  commitment  to  produce 
low  sulfur  gasoline. 

The  requirements  of  this  section 
apply  to  any  refiner  approved  for  small 
refiner  standards  who  wishes  to  be 
eligible  for  a  hardship  extension  luider 
§80.260. 

(a)  Compliance  commitment.  By  no 
later  than  Jime  1,  2004,  any  refiner  who 
is  approved  for  small  refinery  standards 
must  submit  a  preliminary  report  to 
EPA  which  outlines  the  refiner's 
timeline  for  compliance  and  a  project 
plan  which  discusses  permits,  capital 
commitments  and  engineering  plans  for 
making  the  necessary  modifications  to 
produce  gasoline  that  meets  the  30  ppm 
refinery  average  and  80  ppm  per-gallon 
cap  sulfur  standards  under  §  80.195  on 
or  before  January  1,  2008.  Dociunents 
showing  activities  and  progress  in  these 
areas  should  be  provided,  if  available. 

(b)  Demonstration  of  Progress.  (l)(i) 
By  no  later  than  June  1,  2005,  the  small 
refiner  must  submit  a  report  to  EPA  that 
states  in  detail  the  progress  toward 
compliance  with  the  30  ppm  refinery 
average  and  80  ppm  cap  sulfur 
standards  to  date  based  on  their 
timeline  and  project  plan.  The  report 
must  include: 

(A)  Copies  of  approved  permits  for 
construction  of  the  equipment,  or  the 
permit  application  if  approval  is  still 
pending; 

(B)  Copies  of  contracts  for  design  and 
construction;  and 

(C)  Any  available  evidence  of  having 
secured  die  necessary  financing  to 
complete  the  required  construction; 

(ii)  If  the  refiner  anticipates  any 
difficulties  in  meeting  its  compliance 
commitments  under  this  section,  the 
refiner  must  submit  a  detailed  report  of 
all  efforts  made  to  date  and  the  factors 
that  may  cause  delay,  including  costs, 
specification  of  engineering  or  other 
design  work  needed  and  reasons  for 
delay,  specification  of  equipment 
needed  and  any  reasons  for  delay, 
potential  equipment  suppliers  and 
history  of  negotiations,  and  any  other 
relevant  information.  If  unavailability  of 
equipment  is  a  factor,  the  report  must 
include  a  discussion  of  other  options 
considered  and  the  reasons  these  other 
options  are  not  feasible. 


(2)  By  no  later  than  Jime  1,  2006,  the 
small  refiner  must  submit  to  EPA 
evidence  that  on-site  construction  has 
begun  and  that,  absent  unforeseen 
difficulties,  the  small  refiner  will  be 
producing  complying  gasoline  by 
January  1 ,  2008.  If  construction  has  not 
begun,  the  refiner  must  demonstrate  that 
it  has  made  all  reasonable  efforts  to 
begin  construction,  that  substantial 
progress  is  being  made  to  begin 
construction  as  soon  as  possible,  and 
that  construction  can  be  completed  in 
time  to  begin  production  of  gasoline  that 
complies  with  the  standards  of  §  80.195 
by  January  1,  2008. 

(c)  Additional  information.  The 
Administrator  may  request  any 
additional  information  necessary  to 
determine  a  refiner's  commitment  and/ 
or  progress  toward  meeting  the 
standards  in  §  80.195  by  2008. 

(d)  Failure  to  comply  with 
requirements.  Any  small  refiner  who 
fails  to  submit  the  progress  reports 
required  under  this  section  will  not  be 
ebgible  for  a  hardship  extension  under 
§80.260. 

§  80.260    What  are  the  procedures  and 
requirements  for  obtaining  a  hardship 
extension? 

(a)  An  approved  small  refiner  who  has 
filed  the  reports  specified  in  §  80.255 
may  apply  to  EPA  for  a  hardship 
extension  of  the  small  refiner  standards 
for  calendar  years  2008  and  2009.  The 
application  must  be  submitted  in 
writing  no  later  than  January  1,  2007,  to 
U.S.  EPA,  Attn:  Sulfur  Program  (6406J), 
401  M  Street,  SW,  Washington,  DC 
20460.  For  commercial  (non-postal) 
delivery:  U.S.  EPA,  Attn:  Sulfur 
Program,  501  3rd  Street  NW, 
Washington,  DC  20001. 

(b)  The  application  must  specify  the 
factors  that  demonstrate  a  significant 
economic  hardship  and  must  provide  a 
detailed  discussion  regarding  the 
inability  of  the  refinery  to  produce 
gasoline  meeting  the  requirements  of 
§80.195.  Such  an  apphcation  must 
include,  at  a  minimum,  the  following 
information: 

(1)  Documentation  of  efforts  made  to 
obtain  necessary  financing,  including: 

(i)  Copies  of  loan  applications  for  the 
necessary  financing  of  the  construction 
of  appropriate  sulfur  reduction 
technology  and  other  equipment 
procurements  or  improvements;  and 

(ii)  If  financing  has  been  disapproved 
or  is  otherwise  imsuccessful,  documents 
supporting  the  basis  for  that  disapproval 
and  evidence  of  efforts  to  pursue  other 
means  of  financing; 

(2)  A  detailed  analysis  of  the  reasons 
the  refinery  is  luiable  to  produce 
gasoline  meeting  the  standards  of 
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§80.195  in  2()08,  including  costs, 
specification  of  equipment  still  needed, 
potential  equipment  suppliers,  and 
efforts  already  completed  to  obtain  the 
necessary  eqijipment; 

(3)  If  unavailability  of  equipment  is 
part  of  the  reason  for  the  inability  to 
comply,  a  discussion  of  other  options 
considered,  and  the  reasons  these  other 
options  are  net  feasible; 

(4)  If  relevapt.  a  demonstration  that  a 
needed  or  lovfer  cost  technology  is 
immediately  unavailable,  but  will  be 
available  in  the  near  future,  and  full 
information  regarding  when  and  from 
what  sources  It  will  be  available; 

(5)  Schema^c  drawings  of  the  refinery 
configuration  as  of  January  1, 1999,  and 
as  of  the  date  9f  the  hardship  extension 
application,  and  any  planned  future 
additions  or  (iianges; 

(6)  If  relevaiit,  a  demonstration  that  a 
temporary  unavailability  exists  of 
engineering  or  construction  resources 
necessary  for  pesign  or  installation  of 
the  needed  eqjuipment; 

(7)  If  so  ureas  of  crude  oil  lower  in 
sulfur  than  what  the  refiner  is  currently 
using  are  avai  ;able,  full  information 
regarding  the  ivailability  of  these 
different  cruds  sources,  the  sulfur 
content  of  those  crude  sources,  the  cost 
of  the  differen  t  crude  sources  over  the 
past  five  years ,  and  an  estimate  of 
gasoline  sulfu  r  levels  achievable  by  the 
refinery  if  the  lower  sulfur  crude 
sources  were  i  ised; 

(8)  A  discus  sion  of  any  sulfur 
reductions  th<  t  can  be  achieved  from 
c\irrent  levels 

(9)  The  data  the  refiner  anticipates 
compliance  with  the  standards  in 

§  80.195  can  ob  achieved  at  its  refinery; 

(10)  An  analysis  of  the  economic 
impact  of  conipliance  on  the  refiner's 
business  (incl|iding  financial  statements 
from  the  last  S^years,  or  for  any  time 
period  up  to  lb  years,  at  EPA's  request); 
and  J 

(11)  Any  oU^er  information  regarding 
other  strategiee  considered,  including 
strategies  or  cbmponents  of  strategies 
that  do  not  in^  olve  installation  of 
equipment,  ai  d  why  meeting  the 
standards  in  §  80.195  beginning  in  2008 
is  infeasible. 

(c)  The  hardship  extension 
application  m  ist  contain  a  letter  signed 
by  the  preside  at  or  the  chief  operating 
or  chief  execu  ive  officer  of  the 
company,  or  his/her  designee,  stating 
that  the  infom  lation  contained  in  the 
application  is  true  to  the  best  of  his/her 
knowledge. 

§  80.265    How  Will  the  EPA  approve  or 
disapprove  a  hardship  extension 
application? 


(a)  EPA  will 


for  hai'dship  e  (tension  on  a  case-by-case 


evaluate  each  appUcation 


basis.  The  factors  considered  for  a 
hardship  extension  may  include:  The 
refiner's  financial  position  and  efforts  to 
obtain  capital  funding;  the  refiner's 
efforts  to  procure  necessary  equipment, 
obtain  design  and  engineering  services 
and  construction  contractors;  the 
availability  of  desulfurization 
equipment;  and  any  other  relevant 
factor.  An  extension  will  be  granted  for 
a  refinery  for  the  2008  averaging  period 
if  the  small  refiner  who  owns  the 
refinery  adequately  demonstrates  that 
severe  economic  hardship  would  result 
if  compliance  with  the  standards  in 
§  80.195  is  required  in  2008,  or  that 
compliance  with  the  standard  in  2008  is 
not  feasible  for  reasons  beyond  the 
refiner's  control,  and  that  the  refiner  has 
made  the  best  efforts  possible  to  achieve 
compliance  with  the  national  standards 
by  January  1,  2008.  Upon  reapplication 
by  the  refiner,  if  EPA  determines  that 
further  relief  is  appropriate,  EPA  may 
grant  a  further  extension  through  the 
2009  averaging  period.  In  no  case  will 
a  further  extension  for  the  2009 
averaging  period  be  granted  unless  the 
refiner  demonstrates  conclusively  that  it 
has  financing  in  place  and  that  it  will 
be  able  to  complete  construction  and 
meet  the  national  gasoline  sulfur 
standards  no  later  than  December  31, 
2009. 

(b)  EPA  may  request  more 
information,  if  necessary,  for  evaluation 
of  the  application.  If  requested 
information  is  not  submitted  within  the 
time  specified  in  EPA's  request,  or  any 
extensions  granted,  the  application  may 
be  denied. 

(c)  EPA  wall  notify  the  refiner  of 
approval  or  disapproval  of  hardship 
extension  by  letter. 

(1)  If  approved,  EPA  will  also  notify 
the  refiner  of  the  date  that  full 
compliance  with  the  standards  specified 
at  §  80.195  must  be  achieved  or  what 
interim  sulfur  levels  or  schedules  apply, 
if  any. 

(2)  If  disapproved,  beginning  January 
1,  2008,  the  refinery  is  subject  to  the 
requirements  in  §80.195.  Refiners  who 
receive  an  extension  for  the  2008 
averaging  period  shall  meet  the 
standards  in  §  80.195  beginning  on 
January  1,  2009,  unless  EPA  grants  an 
extension  of  the  hardship  relief  for  an 
additional  year.  If  such  an  additional 
extension  is  granted,  the  refiner  shall 
meet  the  standards  in  §  80.195  on 
January  1,  2010. 

(d)  Refiners  who  receive  a  hardship 
extension  may  be  required  to  meet  more 
stringent  standards  than  those  which 
apply  to  them  during  2007,  and/or 
could  be  required  to  offset  excess  sulfur 
levels.  EPA  may  impose  reasonable 
conditions  on  an  extension,  such  as 


requiring  segregation  of  the  small 
refiner's  gasoline  or  requiring  the 
gasoline  to  be  sold  for  use  in  older 
vehicles  only. 

§  80.270    Can  a  refiner  seeic  temporary 
relief  from  the  requirements  of  this 
subpart? 

(a)  EPA  may  permit  a  refiner  to 
produce  and  distribute  gasoline  which 
does  not  meet  the  requirements  of  this 
subpart  if  the  refiner  demonstrates  that: 

(1)  Unusual  circumstances  exist  that 
impose  extreme  hardship  and 
significantly  affect  ability  to  comply  by 
the  applicable  date;  and 

(2)  It  has  made  best  efforts  to  comply 
with  the  requirements  of  this  subpart 
(including  making  efforts  to  obtain 
credits  and/or  allotments). 

(b)  Applications  must  be  submitted  to 
EPA  by  September  1,  2000.  Relief  may 
be  granted  from  some  or  all  of  the 
requirements  of  this  subpart,  at  EPA's 
discretion;  however,  EPA  reserves  the 
right  to  deny  applications  for 
appropriate  reasons,  including 
unacceptable  environmental  impact. 
Approval  to  distribute  gasoline  which 
does  not  meet  the  requirements  of  this 
subpart  may  be  granted  for  such  time 
period  as  EPA  determines  is 
appropriate,  but  shall  not  extend 
beyond  January  1,  2008. 

{c)(l)  Applications  must  include  a 
plan  demonstrating  how  the  refiner  will 
comply  with  the  requirements  of  this 
subpart  as  expeditiously  as  possible. 
The  plan  shall  include  a  showing  that 
contracts  are  or  will  be  in  place  for 
engineering  and  construction  of 
desulfurization  equipment,  a  plan  for 
applying  for  and  obtaining  any  permits 
necessary  for  construction,  a  description 
of  plans  to  obtain  necessary  capital,  and 
a  detailed  estimate  of  when  the 
requirements  of  this  subpart  will  be  met. 

(2)  Applications  must  include  a 
detailed  description  of  the  refinery 
configiu^tion  and  operations,  including, 
at  a  minim\m[i,  the  following 
information: 

(i)  The  portion  of  gasoline  production 
that  is  produced  using  an  FCC  unit; 

(ii)  Tne  refinery's  hydrotreating 
capacity; 

(iii)  The  refinery's  total  reformer  unit 
throughput  capacity; 

(iv)  The  refinery's  total  crude 
capacity; 

(v)  Total  crude  capacity  of  any  other 
refineries  owned  by  the  same  entity; 

(vi)  Total  volume  of  gasoline 
production  at  the  refinery; 

(vii)  Total  voliune  of  other  refinery 
products;  and 

(viii)  Geographic  location(s)  in  which 
gasoline  will  be  sold. 

(3)  Applications  must  include,  at  a 
minimum,  the  following  information: 
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(i)  Detailed  description  of  efforts  to 
obtain  capital  for  refinery  investments; 

(ii)  Bond  rating  of  entity  that  owns  the 
refinery;  and 

(iii)  Estimated  capital  investment 
needed  to  comply  with  the  requirements 
of  this  subpart  by  the  applicable  date. 

(4)  Applicants  must  also  provide  any 
other  relevant  information  requested  by 
EPA. 

(d)  EPA  may  impose  any  reasonable 
conditions  on  waivers  granted  imder 
this  section. 

Allotment  Trading  Program 

§  80.275    How  are  allotments  generated 
and  used? 

(a)  Generation  of  allotments  and 
credits  in  2003.  (1)  During  ?003  only, 
any  domestic  or  foreign  refiner  may 
have  the  option  to  generate  credits  in 
accordance  with  the  provisions  of 
§  80.305  or  generate  allotments  and 
credits  under  paragraph  {a)(2)  of  this 
section. 

(2)  If  the  average  sulfur  content  of  the 
gasoline  produced  at  a  refinery  is  less 
than  the  refinery's  baseline  as 
determined  under  §  80.295  and  is  60 
ppm  or  less,  allotments  and  credits  may 
be  generated  using  the  following 
procediues.  This  paragraph  (a)  does  not 
apply  to  importers. 

(i)  If  the  average  sulfur  content  of  the 
gasoline  produced  at  a  refinery  is  less 
than  or  equal  to  30,  and  the  refinery's 
sulfur  baseline  is  greater  than  120,  the 
following  procedures  apply: 
SAjypeB  =  (30  -  Saa)  X  V 
SArypeA  =  (V  X  90)  X  0.8 

CR=(SBase    -    120)  XV 

(ii)  If  the  average  sulfur  content  of  the 
gasoline  produced  at  a  refinery  is  less 
than  or  equal  to  30,  and  the  refinery's 
sulfur  baseline  is  greater  than  30  but 
less  than  or  equal  to  120,  the  following 
procedures  apply: 

SAxypeB  =  (30   -   Sa)  X  V 

SArypeA  =  ((Ssasc   "    30)  X  V)  X  0.8 

(iii)  If  the  average  sulfur  content  of  the 
gasoline  produced  at  a  refinery  is  less 
than  or  equal  to  30,  and  the  refinery's 
sulfur  baseline  is  less  than  or  equal  to 
30,  the  following  procediu-es  apply: 

SAxypeB  =  (  Ssase  ~  Sa)  X  V 

(iv)  If  the  average  sulfur  content  of  the 
gasoUne  produced  at  a  refinery  is  greater 
than  30,  and  the  refinery's  sulfur 
bstselijie  is  greater  than  120,  the 
following  procediues  apply: 

SAxypcA  =  ((120  -  Sa)  X  V)  X  0.8 
CR  =  (SBa.«  -  120)xV 

(v)  If  the  average  sulfur  content  of  the 
gasoline  produced  at  a  refinery  is  greater 
than  30,  and  the  refinery's  sulfur 
baseline  is  less  than  or  equal  to  120,  the 
following  procedures  apply: 


SAxypeA  =  ((Sb.«  -  Sa)  X  V)  X  0.8 
(vi)  For  purposes  of  the  equations 

under  paragraphs  (a)(2)(i)  thjough  (v)  of 

this  section,  the  following  definitions 

apply: 

SArypeB  =  Type  B  sulfur  allotments 
generated. 

SAjypeA  =  Type  A  sulfur  allotments 
generated. 

CR  =  Credits  generated. 

Sbbsc  =  Refinery's  sulfur  baseline  value 
under  §80.295. 

Sa  =  Average  sulfur  content  of  the 
gasoline  produced  at  the  refinery 
during  2003  (or  for  a  foreign 
refinery  <  all  gasoline  produced 
during  2003  that  was  imported  into 
the  U.S.). 

V  =  Volume  of  gasoline  produced  at  the 
refinery  during  2003  (or  for  a 
foreign  refinery,  all  gasoline 
produced  during  2003  that  was 
imported  into  the  U.S.). 

(b)  Generation  of  allotments  in  2004 
and  2005.  Dxmng  2004  and  2005  only, 
refiners  and  importers  that  have 
corporate  pool  average  sulfur  levels 
below  the  corporate  pool  average 
standards  under  §  80.195  may  generate 
sulfur  allotments  separately  for  each 
year  using  the  following  procedures. 

(1)  If  the  average  sulfur  content  of  the 
gasoline  produced  or  imported  is  less 
than  30  the  following  procedures  apply: 

SATypeB  =  (30   -  S.)XV. 
SAjypeA  =  (Sps   -   30)  X  Va 

(2)  If  the  average  sulfur  content  of  the 
gasoline  produced  or  imported  is  equal 
to  or  greater  than  30  the  following 
procedures  apply: 

SAxypeA  =  (Sps  —  S.)  X  V, 

(3)  For  purposes  of  the  equations 
imder  paragraphs  fb)(l)  and  (2)  of  this 
section,  the  following  definitions  apply: 
SAxypeB  =  Type  B  sulfur  allotments 

generated. 
SAxypeA  =  Type  A  sulfur  allotments 

generated. 
Sa  =  Corporate  pool  average  sulfur  level 

for  the  year. 
Sps  =  Corporate  pool  average  standard 

(120  in  2004;  90  in  2005). 
Va  =  Total  volume  of  gasoline  produced 

and/or  imported  diuing  the  year. 

(c)  Use  of  sulfur  allotments  to  meet 
standards.  (1)  Refiners  and  importers 
may  use  Type  A  and  Type  B  sulfur 
allotments  to  meet  the  corporate  pool 
average  standards  under  §  80.195, 
except  that  if  allotments  generated  in 
2003  or  2004  are  used  to  meet  the 
corporate  pool  standard  in  2005  the 
allotments  generated  in  2003  or  2004 
shall  be  reduced  in  value  by  50%.  ^ 

(2)  Small  refiners  subject  to  the 
standards  under  §  80.240,  and  refiners 
and  importers  of  gasoline  designated  as 


GPA  gasoline  under  §  80.219(a),  may 
use  sulfur  allotments  to  meet  their 
annual  average  refinery  or  importer 
standards. 

(d)  Transfers  of  sulfur  allotments. 
Sulfur  allotments  generated  under  this 
section  may  be  transferred,  provided 
that: 

(1)  No  allotment  may  be  transferred 
more  than  twice:  The  first  transfer  by 
the  refiner  or  importer  who  generated 
the  allotment  may  only  be  made  to  a 
refiner  or  importer  who  intends  to  use 
the  allotment;  if  the  transferee  cannot 
use  the  allotment,  it  may  make  the 
second,  and  final,  transfer  only  to  a 
refiner  or  importer  who  intends  to  use 
the  allotment.  In  no  case  may  an 
allotment  be  transferred  more  than 
twice  before  being  used  or  terminated. 

(2)  The  allotment  transferor  must 
apply  any  allotments  necessary  to  meet 
the  transferor's  corporate  pool  average 
standard  before  transferring  allotments 
to  any  other  refiner  or  importer  or  before 
converting  allotments  into  credits. 

(3)  The  transferor  must  supply  to  the 
transferee  records  indicating  the  year  of 
generation  and  type  of  the  allotments, 
the  identity  of  the  refiner  or  importer 
who  generated  the  allotments,  and  the 
identity  of  the  transferring  party,  if  it  is 
not  the  same  part  that  generated  the 
allotments. 

(4)  The  transferor  must  inform  the 
transferee  whether  any  transferred 
allotments  are  Type  A  allotments  or 
Type  B  allotments,  as  defined  in 
paragraphs  (a)  and  (b)  of  this  section. 

(5)  In  the  case  of  allotments  that  have 
been  calculated  or  created  improperly, 
or  are  otherwise  determined  to  be 
invalid,  the  following  provisions  apply: 

(i)  Invalid  allotments  cannot  be  used 
to  achieve  compliance  with  the 
transferee's  corporate  pool  average 
standard  or  be  converted  to  credits, 
regardless  of  the  transferee's  good  faith 
belief  that  the  allotments  were  valid. 

(ii)  The  refiner  or  importer  who  used 
the  allotments,  and  any  transferor  of  the 
allotments,  must  adjust  their  allotment 
records  and  reports  and  sulfur 
calculations  as  necessary  to  reflect  the 
proper  allotments. 

(iii)  Any  allotments  remaining  after 
correcting  for  the  improperly  created 
allotments  must  first  be  applied  to 
correct  the  invalid  transfers  before  the 
transferor  may  transfer  any  other 
allotments  or  before  converting 
allotments  into  credits. 

(e)  Conversion  of  allotments  into 
credits.  A  refiner  or  importer  may 
convert  allotments  into  credits  using  the 
following  procedures: 

(1)  Type  A  allotments  may  be 
converted  into  credits  with  the  same 
requirements  and  limitations  on  use  that 
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apply  under  4  80.315  to  credits 
generated  in  2000  through  2003. 

(2)  Type  B  tllotments  may  be 
converted  into  credits  with  the  same 
requirements  and  limitations  on  use  that 
apply  under  §80.315  to  credits 
generated  in  2004  and  later,  based  on 
the  year  of  creation  of  the  allotment. 

(fj  Small  refiners.  Small  refiners 
subject  to  the  standards  under  §  80.240 
may  not  genei  ate  sulfur  allotments 
imder  paragraph  (b)  of  this  section. 

(g)  GPA  gaspline.  GPA  gasoline  that  is 
included  in  \i\e  refiner's  or  importer's 
corporate  pool  average  under 
§  80.216(f)(2)  Uust  be  included  in  the 
calculations  imder  paragraph  (b)  of  this 
section.  No  reJRner  or  importer  may 
generate  allotments  in  2004  or  2005  who 
is  not  required  to  meet  the  corporate 
pool  average  ^andards. 

Averaging,  Banking  and  Trading  (ABT) 
Program— Geiieral  Information 

§80^80    [Res4rved] 

§  80^85    Who  inay  generate  credits  under 
the  ABT  progntn? 

(a)  Credit  generation  in  2000  through 

2003.  (1)  Credits  may  be  generated  in 
2000  through  2003  imder  §  80.305  by 
refiners  who  { roduce  gasoline  from 
crude  oil,  and  are: 

(i)  Refiners  who  establish  a  sulfur 
baseline  undet  §  80.295; 

(ii)  Foreign  'efiners  with  approved 
baselines  undor  §80.94,  or  baselines 
established  in  accordance  with  §  80.410; 
or 

(iii)  Small  n  ifiners  for  any  refinery 
subject  to  the  standards  imder  §  80.240, 
using  their  sm  all  refiner  baseline 
established  under  §80.250. 

(2)  Importers  and  oxygenate  blenders 
may  not  generate  credits  under  §80.305. 

(b)  Credit  g^eration  beginning  in 

2004.  (1)  Credits  may  be  generated 
beginning  in  2»04  under  §  80.310  by: 

(i)  Refiners  ind  importers  subject  to 
the  .'Standards  ^nder  §  80.195; 

(ii)  Refiners  land  importers  of  gasoline 
designated  as  GPA  gasoline  under 
§80.219,  usint  the  lesser  of:  150  ppm; 
or  the  refiner's  or  importer's  baseline 
calculated  unaer  §  80.295;  or  the 
refinery's  lowast  annual  average  sulfur 
content  for  any  year  from  2000  through 
2003  during  vwiich  the  refiner  generated 
credits  (for  any  party  generating  credits 
under  both  paragraph  (b)(l)(i)  of  this 
section  and  this  paragraph  fb)(l)(ii), 
such  credits  must  be  calculated 
separately);  or 

(iii)  Small  refiners  for  any  refinery 
subject  to  the  standards  under  §  80.240, 
using  refinery  s  standard  established 
under  §  80:24( . 

(2)  Generatii  in  of  credits  for  all 
imported  gaso  ine  shall  be  through  the 
importer. 


(3)  Oxygenate  blenders  may  not 
generate  credits  under  §  80.310. 

§  80.290    How  does  a  refiner  apply  for  a 
sulfur  baseline? 

(a)  The  refiner  must  submit  an 
application  to  EPA  which  includes  the 
information  required  imder  paragraph 
(c)  of  this  section  no  later  than 
September  30  of  the  year  in  which  the 
refiner  plans  to  begin  generating  credits, 
or  the  refiner  or  an  importer  plans  to 
sell  gasoline  in  the  geographic  phase-in 
area  in  accordance  with  §80.217. 

(b)  The  sulfur  baseline  request  must 
be  sent  to:  U.S.  EPA.  Attn:  Sulfur 
Program  (6406J).  401  M  Street  SW.. 
Washington,  DC  20460.  For  commercial 
(non-postal)  delivery:  U.S.  EPA,  Attn: 
Sulfur  Program,  501  3rd  Street  NW.. 
Washington.  DC  20001. 

(c)  The  sulfur  baseline  application 
must  include  the  following  information: 

(1)  A  listing  of  the  names  and 
addresses  of  all  refineries  owned  by  the 
corporation  for  which  the  refiner  is 
applying  for  a  sulfur  baseline. 

(2)  The  annual  average  gasoline  sulfur 
baseline  for  gasoline  produced  in  1997- 
1998,  for  each  refinery  for  which  the 
refiner  is  applying  for  a  sulfur  baseline, 
calculated  in  accordance  with  §  80.295. 

(3)  A  letter  signed  by  the  president, 
chief  operating  or  chief  executive 
officer,  of  the  company,  or  his/her 
delegate,  stating  that  the  information 
contained  in  the  sulfur  baseline 
determination  is  true  to  the  best  of  his/ 
her  knowledge. 

(4)  Name,  address,  phone  number, 
facsimile  number  and  E-mail  address  of 
a  corporate  contact  person. 

(5)  The  following  information  for  each 
batch  of  gasoline  produced  in  1997- 
1998: 

(i)  Batch  number  assigned  to  the  batch 
under  §  80.65(d)  or  §  80.101(i); 
(ii)  Volume;  and 
(iii)  Sulfur  content. 

(d)  Foreign  refiners  who  do  not  have 
an  approved  refinery  baseline  under 

§  80.94  must  follow  the  procedures 
specified  in  §  80.410(b). 

(e)  Within  60  days  of  receipt  of  an 
application  under  this  section,  EPA  will 
notify  the  refiner  of  approval  of  the 
refinery's  baseline  or  of  any  deficiencies 
in  the  application. 

(f)  If  at  any  time  the  baseline 
submitted  in  accordance  with  the 
requirements  of  this  section  is 
determined  to  be  incorrect,  EPA  will 
notify  the  refiner  of  the  corrected 
baseline. 

(g)  Any  refiner  that  seeks  temporary 
relief  under  §  80.270  shall  apply  for  a 
refinery  sulfur  baseline  in  accordance 
with  the  provisions  of  this  section  and 
§80.295,  and  if  applicable,  §  80.410(b), 
no  later  than  September  1.  2000. 


ABT  Program — Baseline  Determination 

§80.295    How  is  a  refinery  sulfur  baseline 
determined? 

(a)  A  refinery's  gasoline  sulfur 
baseline  for  the  purpose  of  generating 
credits  during  years  2000  through  2003 
is  calculated  using  the  following 
equation: 


I(VixSi) 


<5         -M. 
''Base  ~ 


IVi 


i=l 

Where: 

SBase=Sulfur  baseliue  value. 
Vi=Volume  of  gasoline  batch  i. 
Si=Sulfur  content  of  gasoline  batch  i. 
n=Total  number  of  batches  of  gasoline 

produced  during  January  1, 1997 

through  December  31. 1998. 
i=Individual  batch  of  gasoline  produced 

during  January  1,  1997  through 

December  31.  1998. 
(b)  Any  refiner  who,  under  §  80.65  or 
§  80.101(d)(4),  included  oxygenate 
blended  downstream  in  compliance 
calculations  for  1997-1998  must 
include  this  oxygenate  in  the  baseline 
calculations  for  sulfur  content  under 
paragraph  (a)  of  this  section. 

§80.300    [Reserved] 

ABT  Program — Credit  Generation 

§  80.305    How  are  credits  generated  during 
the  time  period  2000  through  2003? 

(a)  Credits  must  be  calculated  as 
follows: 

CRa=Va  X  (Saase   ~   Sa) 

Where: 

CRa=Credits  generated  for  the  averaging 

period. 
Va=Total  volume  of  gasoline  produced 

during  the  averaging  period  at  the 

refinery. 
SBa«;=Sulfur  baseline  value  for  the 

refinery  established  under  §  80.250 

or  §80.295. 
Sa=Actual  annual  average  sulfur  level 

for  gasoline  produced  during  the 

averaging  period  by  the  refinery 

exclusive  of  any  credits. 

(b)  The  refiner  may  include  any 
oxygenates  included  in  its  RFG  or 
conventional  gasoline  volume  under 
§§80.65  and  80.101(d)(4),  respectively, 
for  the  purpose  of  generating  credits. 

(c)  Credits  under  this  program  are  in 
units  of  "ppm-gallons". 

(d)  Refiners  may  generate  credits  for 
gasoline  produced  during  an  averaging 
period  only  if  the  annual  average  sulfur 
level  for  the  gasoline  produced  during 
the  averaging  period  is  less  than  0.90  of 
the  refiners  baseline  under  §  80.250  or 
§80.295. 
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(e)  Credits  generated  in  accordance 
with  paragraph  (a)  of  this  section  must 
be  identified  by  the  year  of  creation. 

§  80.31 0    How  are  credits  generated 
beginning  in  2004? 

(a)  A  refiner  for  any  refinery,  or  an 
importer,  may  generate  credits  in  2004 
and  thereafter  if  the  annual  average 
sulfur  level  for  gasoline  produced  or 
imported  for  the  averaging  period  is  less 
than  the  applicable  refinery  or  importer 
annual  average  sulfur  standard  for  that 
refinery  or  importer  in  that  year, 
(b)  Credits  are  calculated  as  follows: 

CRa=Va  X  (Sstd  ~   SaJ 

Where: 

CR«=Credits  generated  for  the  averaging 
period. 

Va=Total  annual  volume  gasoline 

produced  at  a  refinery  or  imported 
during  the  averaging  period. 

Sstd=30  ppm;  or  the  sulfur  standard  for 
a  small  refinery  established  imder 
§  80.240;  or,  for  gasoline  designated 
as  GPA  gasoline  under  §  80.219,  the 
lesser  of  150  ppm,  the  refinery's  or 
importer's  baseline  calculated 
imder  §  80.295,  or  the  refinery's 
lowest  annual  average  sulfur 
content  for  any  year  from  2000 
through  2003  during  which  the 
refinery  generated  credits  or 
allotments. 

Sa=Actual  annual  average  sulfur  level  of 

gasoline  produced  at  a  refinery  or 

imported  during  the  averaging 

period  exclusive  of  any  credits. 

(c)  Credits  generated  in  accordance 

with  this  section  must  be  identified  by 

the  year  of  creation. 

ABT  Program— Credit  Use 

§  80.31 5    How  are  credits  used  and  what 
are  the  limitations  on  credit  use? 

(a)  Credit  use.  Credits  may  be  used  to 
meet  the  applicable  refinery  or  importer 
annual  average  sulfur  standards  imder 

§  80.195,  §  80.216,  or  §  80.240,  provided 
that: 

(1)  Sulfur  credits  used  were  generated 
pursuant  to  the  requirements  of  this 
subpart;  and 

(2)  The  requirements  of  paragraphs  (b) 
and  (c)  of  this  section  are  met. 

(b)  Credit  transfers.  (1)  Credits 
obtained  from  other  persons  may  be 
used  to  meet  the  annual  average 
standards  specified  in  §  80.195, 

§  80.216.  or  §  80.240  if  all  the  following 
conditions  are  met: 

(i)  The  credits  are  generated  and 
reported  according  to  the  requirements 
of  this  subpart. 

(ii)  The  credits  are  used  in 
compliance  with  the  limitations 
regarding  the  appropriate  periods  for 
credit  use  in  this  subpart. 


(iii)  Any  credit  transfer  takes  place  no 
later  than  the  last  day  of  February 
following  the  calendar  year  averaging 
period  when  the  credits  are  used. 

(iv)  No  credit  may  be  transferred  more 
than  twice:  The  first  transfer  by  the 
refiner  or  importer  who  generated  the 
credit  may  only  be  made  to  a  refiner  or 
importer  who  intends  to  use  the  credit; 
if  the  transferee  cannot  use  the  credit,  it 
may  make  the  second,  and  final,  transfer 
only  to  a  refiner  or  importer  who 
intends  to  use  the  credit.  In  no  case  may 
a  credit  be  transferred  more  than  twice 
before  being  used  or  terminated. 

(v)  The  credit  transferor  must  apply 
any  credits  necessary  to  meet  the 
transferor's  apphcable  average  standard 
before  transferring  credits  to  any  other 
refiner  or  importer. 

(vi)  No  credits  may  be  transferred  that 
would  result  in  the  transferor  having  a 
negative  credit  balance. 

(vii)  Each  transferor  must  supply  to 
the  transferee  records  indicating  the 
years  the  credits  were  generated,  the 
identity  of  the  refiner  or  importer  who 
generated  the  credits,  and  the  identity  of 
the  transferring  party,  if  it  is  not  the 
same  party  that  generated  the  credits. 

(2)  hi  the  case  of  credits  that  have 
been  calculated  or  created  improperly, 
or  are  otherwise  determined  io  be 
invalid,  the  following  provisions  apply: 

(i)  Where  a  refiner's  baseline  has  been 
determined  to  be  incorrect  under 
§  80.250(c)  or  §  80.290(f),  any  credits 
generated,  banked,  used  or  traded  must 
be  adjusted  to  reflect  the  corrected 
baseline. 

(ii)  hivalid  credits  cannot  be  used  to 
achieve  compliance  with  the 
transferee's  averaging  standard, 
regardless  of  the  transferee's  good  faith 
belief  that  the  credits  were  valid. 

(iii)  The  refiner  or  importer  who  used 
the  credits,  and  any  transferor  of  the 
credits,  must  adjust  their  credit  records 
and  reports  and  sulfur  calculations  as 
necessary  to  reflect  the  proper  credits. 

(iv)  Any  properly  created  credits 
existing  in  the  transferor's  credit 
balance  after  correcting  the  credit 
balance,  and  after  the  transferor  applies 
credits  as  needed  to  meet  the  average 
standard  at  the  end  of  the  compliance 
year,  must  first  be  applied  to  correct  the 
invalid  transfers  before  the  transferor 
trades  or  banks  the  credits. 

(c)  Limitations  on  credit  use.  (1) 
Credits  generated  prior  to  2004  may 
only  be  used  for  demonstrating 
compliance  with  the  refinery  or 
importer  annual  average  standards 
imder  §  80.195  during  the  2005  and 
2006  averaging  periods.  Such  credits 
may  be  used  to  demonstrate  compliance 
with  the  standards  under  §  80.216 
during  the  2004  through  2006  averaging 


periods,  and  with  the  standards  under 
§  80.240  during  the  2004  through  2007 
averaging  periods,  and  the  2008  and 
2009  averaging  periods,  if  allowed 
under  the  terms  of  a  hardship  extension 
under  §80.265. 

(2)  Credits  generated  in  2004  or  later 
may  only  be  used  for  demonstrating 
compliance  with  standards  during  an 
averaging  period  within  five  years  of  the 
year  of  generation. 

(3)  A  refiner  or  importer  possessing 
credits  must  use  all  credits  prior  to 
falling  into  compliance  deficit  under 
§  80.205(e). 

(4)  Credits  may  not  be  used  to  meet 
corporate  pool  average  standards  under 
§80.195. 

§80.320    [Reserved]  i 

§80^25    [Reserved] 

Sampling,  Testing  and  Retention 
Requirements  for  Refiners  and 
Importers 

§  80.330  Wttat  are  the  sampling  and 
testing  requirements  for  refiners  arKJ 
importers? 

(a")  Sample  and  test  each  batch  of 
gasoline.  (1)  Refiners  and  importers 
shall  collect  a  representative  sample 
bom  each  batch  of  gasoline  produced  or 
imported  and  test  each  sample  to 
determine  its  sulfur  content  for 
comphance  with  requirements  under 
this  subpart  prior  to  the  gasoline  leaving 
the  refinery  or  import  facility,  using  the 
sampling  and  testing  methods  provided 
in  this  section. 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  the  requirements  of 
this  section  apply  beginning  January  1 , 
2004,  or  January  1  of  the  first  year  of 
allotment  or  credit  generation  under 

§  80.275  or  §  80.305,  whichever  is 
earlier. 

(3)  Prior  to  January  1,  2004,  for 
purposes  of  meeting  the  sampling  and 
testing  requirements  of  this  section  for 
conventional  gasoline,  any  refiner  may, 
prior  to  analysis,  combine  samples  of 
gasoline  from  more  than  one  batch  of 
gasoline  or  blendstock  and  treat  such 
composite  sample  as  one  batch  of 
gasoline  or  blendstock  pursuant  to  the 
requirements  of  §  80.101(i)(2). 

(4)  Any  refiner  who  produces 
reformulated  gasoline  or  conventional 
gasoline  using  computer-controlled  in- 
line blending  equipment  may  meet  the 
testing  requirement  of  paragraph  (a)(1) 
of  this  section  under  the  terms  of  an 
exemption  granted  under  §  80.65(f)(4). 

(b)  Sampling  methods.  For  purposes 
of  paragraph  (a)  of  this  section,  refiners 
and  importers  shall  sample  each  batch 
of  gasoline  by  using  one  of  the  following 
methods: 
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(1)  Manual]  sampling  of  tanks  and 
pipelines  shall  be  performed  according 
to  the  applicable  procedures  specified 
in  one  of  the  two  following  methods: 

(i)  American  Society  for  Testing  and 
Materials  (A^TM)  method  D  4057-95, 
dard  Practice  for  Manual 
etroleum  and  Petroleiun 


entitled  "St 
Sampling  of 
Products." 

(ii)  Sampl 
applicable  p 
D  5842-95,  ei 
for  Sampling 
Volatility  M 


collected  under  the 
:edures  in  ASTM  method 
ititled  "Standard  Practice 
id  Handling  of  Fuels  for 
asurement,"  may  be  used 
for  measuring  sulfur  content  if  there  is 
no  contamination  present  that  could 
affect  the  sulnir  test  result. 

(2)  Automatic  sampling  of  petroleum 
products  in  pipelines  shall  be 
performed  ac|:ording  to  the  applicable 
procedures  specitied  in  ASTM  method 
D  4177-95,  entitled  "Standard  Practice 
for  Automatis  Sampling  of  Petroleiun 
and  Petroleum  Products." 

(c)  Test  method  for  measuring  the 
sulfur  content  of  gasoline.  (1)  For 
purposes  of  paragraph  (a)  of  this  section, 
refiners  and  importers  shall  use  the 
method  provided  in  §  80.46(a)(1)  to 
measure  the  ^Ifur  content  of  gasoline 
they  produce  or  import. 

(2)  Except  i  s  provided  in  §  80.350  and 
in  paragraph  c)(l)  of  this  section,  any 
ASTM  sulfur  test  method  for  liquefied 
fuels  may  be  used  for  quality  assurance 
testing  under  l§  80.400,  or  to  determine 
whether  gasoline  qualifies  for  a  S-RGAS 
downstream  ^andard,  if  the  protocols  of 
the  ASTM  m^od  are  followed  and  the 
alternative  m(  >thod  is  correlated  to  the 
method  proviied  in  §  80.46(a)(1). 

(d)  Test  me  hod  for  sulfur  in  butane. 
(1)  Refiners  and  importers  shall  use  the 
method  provi  led  in  §  80.46(a)(2)  to 
measure  the  s  iilfur  content  of  butane 
when  the  buti  ine  constitutes  a  batch  of 
gasoline. 

(2)  Except  as  provided  in  paragraph 
(d)(1)  of  this  section,  any  ASTM  sulfur 
test  method  fc  r  gaseous  fuels  may  be 
used  for  quali  ty  assurance  testing  luider 
§§80.340(b)(^)  and  80.400.  if  the 
protocols  of  t$e  ASTM  method  are 
followed  and  tiie  alternative  method  is 
correlated  to  I  iie  method  provided  in 
§  80.46(a)(2). 

(e)  Incorpoiations  by  reference.  ASTM 
standard  prac  ices  D  4057-95,  D  4177- 
95  and  D  584;  -95  are  incorporated  by 
reference.  Th«  se  incorporations  by 
reference  wer  j  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  b<  (  obtained  from  the 
American  Soc  iety  for  Testing  and 
Materials,  IOC  Barr  Harbor  Dr.,  West 
Conshohockei  I,  PA  19428.  Copies  may 
be  inspected  i  X  the  Air  Docket  Section 
(LE-131),  rooiQ  M-1500,  U.S. 


Environmental  Protection  Agency, 
Docket  No.  A-97-03,  401  M  Street,  SW., 
Washington,  DC  20460,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

§  80.335    What  gasoline  sample  retention 
requirements  apply  to  refiners  and 
importers? 

(a)  Sample  retention  requirements. 
Beginning  January  1,  2004,  or  January  1 
of  the  first  year  allotments  or  credits  are 
generated  under  §§80.275  and  80.305, 
whichever  is  earlier,  any  refiner  or 
importer  shall: 

(1)  Collect  a  representative  portion  of 
each  sample  analyzed  under  §  80.330(a), 
of  at  least  330  ml  in  volume; 

(2)  Retain  sample  portions  for  the 
most  recent  20  samples  collected,  or  for 
each  sample  collected  during  the  most 
recent  21  day  period,  whichever  is 
greater; 

(3)  Comply  with  the  gasoline  sample 
handling  and  storage  procedures  under 
§  80.330(b)  for  each  sample  portion 
retained;  and 

(4)  Comply  with  any  request  by  EPA 
to: 

(i)  Provide  a  retained  sample  portion 
to  the  Administrator's  authorized 
representative;  and 

(ii)  Ship  a  retained  sample  portion  to 
EPA,  within  2  working  days  of  the  date 
of  the  request,  by  an  overnight  shipping 
service  or  comparable  means,  to  the 
address  and  following  procedures 
specified  by  EPA,  and  accompanied 
with  the  sulfur  test  residt  for  the  sample 
determined  under  §  80.330(a). 

(b)  Sample  retention  requirement  for 
samples  subject  to  independent  analysis 
requirements.  (1)  Any  refiner  or 
importer  who  meets  the  independent 
analysis  requirements  under  §  80.65(f) 
for  any  batch  of  reformulated  gasoline  or 
RBOB  will  have  met  the  requirements  of 
paragraph  (a)  of  this  section,  provided 
the  independent  laboratory  meets  the 
requirements  of  paragraph  (a)  of  this 
section  for  the  gasoline  batch. 

(2)  For  samples  retained  by  an 
independent  laboratory  under  paragraph 
(b)  of  this  section,  the  test  results 
required  to  be  submitted  imder 
paragraph  (a)  of  this  section  shall  be  the 
test  results  determined  under  §  80.65(e). 

(c)  Sampling  compliance  certification. 
Any  refiner  or  importer  shall  include 
with  each  annual  report  filed  under 

§  80.370,  the  following  statement,  which 
must  accurately  reflect  the  facts  and 
must  be  signed  and  dated  by  the  same 
person  who  signs  the  annual  report: 

I  certify  that  I  have  made  inquiries  that  are 
sufficient  to  give  me  knowledge  of  the 
procedures  to  collect  and  store  gasoline 
samples,  and  1  further  certify  that  the 


procedures  meet  the  requirements  of  the 
ASTM  procedures  required  under  40  CFR 
80.330. 

§  80.340    What  standards  and  requirements 
apply  to  refiners  producing  gasoline  by 
blending  blendstocks  into  previously 
certified  gasoline  (PCG)? 

(a)  Any  refiner  who  produces  gasoline 
by  blending  blendstock  into  PCG  must 
meet  the  requirements  of  §  80.330  to 
sample  and  test  every  batch  of  gasoline 
as  follows: 

(l)(i)  Sample  and  test  to  determine  the 
volume  and  sulfur  content  of  the  PCG 
prior  to  blendstock  blending. 

(ii)  Sample  and  test  to  determine  the 
voliune  and  sulfur  content  of  the 
gasoline  subsequent  to  blendstock 
blending. 

(iii)  Calculate  the  volume  and  sulfur 
content  of  the  blendstock,  by  subtracting 
the  volume  and  sulfur  content  of  the 
PCG  from  the  volume  and  sulfur  content 
of  the  gasoline  subsequent  to  blendstock 
blending.  The  blendstock  is  a  batch  for 
purposes  of  compliance  calculations 
and  reporting.  For  purposes  of  this  ° 

paragraph  (a),  compliance  with  the 
applicable  cap  standard  vmder 
§  80.195(a)  shall  be  determined  based  on 
the  sulfur  content  of  the  gasoline 
subsequent  to  blendstock  blending. 

(2)  In  the  alternative,  a  refiner  may 
sample  and  test  each  batch  of 
blendstock  when  received  at  the 
refinery  to  determine  the  volume  and 
sulfur  content,  and  treat  each 
blendstock  receipt  as  a  separate  batch 
for  purposes  of  compliance  calculations 
for  the  annual  average  sulfur  standard 
and  for  reporting.  This  alternative 
applies  only  if  every  batch  of  blendstock 
used  at  a  refinery  during  an  averaging 
period  has  a  sulfur  content  that  is  equal 
to,  or  less  tJian,  the  applicable  per- 
gallon  cap  standard  under  §§  80.195  or 
80.216. 

•    (b)  Refiners  who  blend  only  butane 
into  PCG  may  meet  the  sampling  and 
testing  requirements  by  using  sulfur  test 
results  of  the  butane  supplier,  provided 
that  the  following  requirements  are  also 
met: 

(1)  The  sulfur  content  of  the  butane 
received  from  the  butane  supplier  must 
not  exceed  the  following  sulfur 
standards  on  a  per-gallon  basis  as 
follows: 

(i)  120  ppm  in  2004,  and  30  ppm  for 
2005  and  any  subsequent  year; 

(ii)  Except  that  the  per-gallon  sulfur 
content  of  butane  blended  to  PCG  that 
is  designated  as  GPA  gasoline  shall  not 
exceed  150  ppm  from  January  1,  2004, 
through  December  31,  2006. 

(2)  The  refiner  obtains  test  results 
from  the  butane  supplier  that 
demonstrate  that  the  sulfur  content  oT 
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each  load  of  butane  supplied  does  not 
exceed  the  applicable  per-gallon  sulfur 
standard  under  paragraph  {b){l)  of  this 
section  through  test  results  of  samples 
of  the  butane  contained  in  the  storage 
tank  from  which  the  butane  blender  is 
supplied. 

(i)  Testing  for  the  sulfur  content  of  the 
butane  by  the  supplier  must  be 
subsequent  to  each  receipt  of  butane 
into  the  supplier's  storage  tank,  or  the 
testing  must  be  immediately  before 
transfer  of  butane  to  the  butane  blender. 

(ii)  The  testing  must  be  performed  by 
the  method  specified  in  §  80.46(a)(2). 

(iii)  The  butane  blender  must  obtain 
a  copy  of  the  butane  supplier's  test 
results,  aithe  time  of  each  transfer  of 
butane  to  the  butane  blender,  that  reflect 
the  sulfur  content  of  each  load  of  butane 
supplied  to  the  butane  blender. 

(3)  The  sulfur  content  and  volmne  of 
each  batch  of  gasoline  produced  is  that 
of  the  butane  the  refiner  blends  into 
gasoline  for  purposes  of  calculating 
compliance  with  the  standards  in 
§§80.195  and  80.216. 

(4)  The  refiner  must  conduct  a  quality 
assurance  program  of  sampling  and 
testing  for  each  butane  supplier  that 
demonstrates  the  butane  sulfur  content 
does  not  exceed  the  applicable  per- 
gallon  sulfur  standard  in  paragraph 
(b)(1)  of  this  section.  The  frequency  of 
butane  sampling  and  testing,  for  each 
butane  supplier,  must  be  one  sample  for 
every  500,000  gallons  of  butane 
received,  or  one  sample  every  3  months, 
whichever  residts  in  more  frequent 
sampling. 

(5)  If  any  of  the  requirements  of  this 
section  are  not  met,  in  whole  or  in  part, 
for  any  butane  blended  into  gasoline, 
that  butane  is  deemed  in  violation  of  the 
gasoline  sulfur  standards  in  §  80.195  or 
§  80.216,  as  applicable. 

§80.345    [Reserved] 

§  80.350    What  altemative  sutfur  standards 
and  requirements  appty  to  importers  who 
transport  gasoline  l>y  trucic? 

Importers  who  import  gasoline  into 
the  United  States  by  truck  may  comply 
with  the  following  requirements  instead 
of  the  requirements  to  sample  and  test 
every  batch  of  gasoline  under  §  80.330, 
and  the  annual  sulfur  average  and  per- 
gallon  cap  standards  otherwise 
apphcable  to  importers  imder  §§  80.195 
and  80.216: 

(a)  Altemative  standards.  The 
imported  gasoline  must  comply  with  the 
standards  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section  as  follows: 

(1)  The  applicable  average  standards, 
corporate  average  standards  and  per- 
gallon  standards  under  §  80.195(a)(1), 
except  that  imported  gasoline 


designated  for  use  in  the  geographic 
phase-in  area  from  )anuary  1,  2004. 
through  December  31,  2006  must 
comply  with  an  average  standard  of  150 
ppm  and  a  per-gallon  standard  of  300 
ppm;  or 

(2)  In  2004,  a  per-gallon  standard  of 
120  ppm,  and  in  2005  and  subsequent 
years  a  per-gallon  standard  of  30  ppm, 
except  that  imported  gasoline 
designated  for  use  in  the  geographic 
phase-in  area  from  January  1,  2004, 
through  December  31,  2006  must 
comply  with  a  per-gallon  standard  of 
150  ppm. 

(b)  Terminal  testing.  The  importer 
may  use  test  results  for  sulfur  content 
testing  conducted  by  the  terminal 
operator,  for  gasoline  contained  in  the 
storage  tank  from  which  trucks  used  to 
transport  gasoline  into  the  United  States 
are  loaded,  for  purposes  of 
demonstrating  compliance  with  the 
standards  in  paragraph  (a)  of  this 
section,  provided  the  following 
conditions  are  met: 

(1)  The  sampling  and  testing  shall  be 
performed  after  each  receipt  of  gasoline 
into  the  storage  tank,  or  immediately 
before  each  transfer  of  gasoline  to  the 
importer's  truck. 

(2)  The  sampling  and  testing  shall  be 
performed  using  the  methods  specified 
in  §  80.330(b)  and  80.46(a)(1), 
respectively. 

(3)  At  the  time  of  each  transfer  of 
gasoline  to  the  importer's  truck  for 
import  to  the  U.S.,  the  importer  must 
obtain  a  copy  of  the  terminal  test  result 
that  indicates  the  sulfur  content  of  the 
truck  load. 

(c)  Quality  assurance  program.  The 
importer  must  conduct  a  quality 
assurance  program,  as  specified  in  this 
paragraph,  for  each  truck  loading 
terminal. 

(1)  Quality  assurance  samples  must  be 
obtained  from  the  truck-loading 
terminal  and  tested  by  the  importer,  or 
by  an  independent  laboratory,  and  the 
terminal  operator  must  not  l^ow  in 
advance  when  samples  are  to  be 
collected. 

(2)  The  sampling  and  testing  must  be 
performed  using  the  methods  specified 
in  §§  80.330(b)  and  80.46(a)(1). 
respectively. 

(3)  The  quality  assurance  test  results 
for  sulfur  must  differ  from  the  terminal 
test  result  by  no  more  than  the  ASTM 
reproducibility  of  the  terminal's  test 
results,  as  determined  by  the  following 
equation: 

i?  =  105X  ((S+2)/10*)0'» 
Where: 

R  =  ASTM  reproducibility. 
S  =  Sulfur  content  based  on  the 
terminal's  test  residt. 


(4)  The  frequency  of  th^  quality 
assurance  sampling  and  testing  must  be 
at  least  one  sample  for  each  fifty  of  an 
importer's  trucks  that  are  loaded  at  a 
terminal,  or  one  sample  per  month, 
whichever  is  more  frequent. 

(d)  Party  required  to  conduct  quality 
assurance  testing.  The  quality  assurance 
program  imder  paragraph  (c)  of  this 
section  shall  be  conducted  by  the 
importer.  In  the  altemative,  this  testing 
may  be  conducted  by  an  independent 
laboratory  that  meets  the  criteria  under 
§80.65(f)(2)(iii).  provided  the  importer 
receives,  no  later  than  21  days  after  the 
sample  was  taken,  copies  of  all  results 
of  tests  conducted. 

(e)  Assignment  of  batch  numbers.  The 
importer  must  treat  each  truck  load  of 
imported  gasoline  as  a  separate  batch  for 
purposes  of  assigning  batch  numbers 
and  maintaining  records  under  §  80.365, 
and  reporting  under  §  80.370. 

(f)  EPA  inspections  of  terminals.  EPA 
inspectors  or  auditors,  and  auditors 
conducting  attest  engagements  under 

§  80.415,  must  be  given  full  and 
immediate  access  to  the  truck-loading 
terminal  and  any  laboratory  at  which 
samples  of  gasoline  collected  at  the 
terminal  are  analyzed,  and  must  be 
allowed  to  conduct  inspections,  review 
records,  collect  gasoline  samples,  and 
perform  audits.  These  inspections  or 
audits  may  be  either  announced  or 
imaimoimced. 

(g)  Certified  Sulfur-FRGAS.  This 
section  does  not  apply  to  Certified 
Sulfur-FRGAS. 

(h)  Reporting  requirements.  Any 
importer  who  elects  to  comply  with  the 
altemative  standards  in  paragraph  (a)  of 
this  section  shall  comply  with  the 
following  requirements: 

(1)  All  importer  recordkeeping  and 
reporting  requirements  under  §§  80.365 
and  80.370,  except  as  provided  in 
paragraph  (h)(2)  of  this  section. 

(2)  An  importer  who  elects  to  comply 
with  the  altemative  standards  in 
paragraph  (a)(2)  of  this  section  must 
certify  in  the  annual  report  whether  it 
is  in  compliance  with  the  applicable 
per-gallon  batch  standard  set  forth  in 
paragraph  (a)(2)  of  this  section,  in  Ueu 
of  providing  the  information  required  by 
§  80.370(a)  regarding  annual  average 
sulfur  content  and  compliance  with  the 
average  standard  under  §  80.195. 

(i)  Effect  of  noncompliance.  If  any  of 
the  requirements  of  this  section  are  not 
met.  all  gasoline  imported  by  the  truck 
importer  during  the  time  any 
requirements  are  not  met  is  deemed  in 
violation  of  the  gasoline  sulfur  average 
and  per-gallon  cap  standards  in  §  80.195 
or  §  80.216,  as  applicable.  Additionally, 
if  any  requirement  is  not  met,  EPA  may 
notify  the  importer  of  the  violation  and. 
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if  the  requireqient  is  not  hilhlled  within 
10  days  of  notification,  the  truck 
importer  may  pot  in  the  future  use  the 
sampling  and  testing  provisions  in  this 
section  in  lieu  of  the  provisions  in 
§80.330. 

180.355    [Reserved] 

Recordkeepinlg  and  Reporting 
RequirementsT 

§80.360    [Reserved] 

§  80.385    Whet  records  must  be  kept? 

(a)  Records  that  must  be  kept. 
Beginning  January  1,  2004,  any  person 
who  produces!  imports,  sells,  offers  for 
sale,  dispense!,  distributes,  supplies, 
offers  for  supply,  stores,  or  transports 
gasoline,  shalLkeep  records  that  contain 
the  following  information: 

(1)  The  product  transfer  document 
information  required  imder  §§  80.77, 
80.106,  80.210  and  80.219;  and 

(2)  For  any  sampling  and  testing  for 
sulfur  content  required  under  this 
subpart: 

(ij  The  location,  date,  time  and  storage 
tank  or  truck  identification  for  each 
sample  collected; 

(ii)  The  name  and  title  of  the  person 
who  collected  ithe  sample  and  the 
person  who  parformed  the  test; 

(iii)  The  results  of  the  test  as 
originally  primed  by  the  testing 
apparatus,  or  where  no  printed  result  is 
produced,  the  results  as  originally 
recorded  by  thp  person  who  performed 
the  test;  and     I 

(iv)  Any  record  that  contains  a  test 
result  for  the  s^ple  that  is  not  identical 
to  the  result  recorded  under  paragraph 
(a)(2)(iii)  of  thiis  section. 

(b)  Additional  records  that  refiners 
and  importers  must  keep.  Begiiming 
January  1,  20o4,  or  January  1  of  the  first 
year  allotmentf  or  credits  are  generated 
under  §  80.275  or  §  80.305,  whichever  is 
earlier,  any  refiner  for  each  of  its 
refineries,  and  any  importer  for  the 
gasoline  it  imports,  shall  keep  records 
that  include  th  3  following  information: 

(1)  For  each  batch  of  gasoline 
produced  or  imported: 

(i)  The  batch  volume; 

(ii)  The  bate*  number  assigned  imder 
§  80.65(d)(3)  a^d  the  appropriate 
designation  under  paragraph  (b)(l)(i)  of 
this  section;  except  that  if  composite 
samples  of  conventional  gasoline 
representing  miultiple  batches  produced 
subsequent  to  ^)ecember  31.  2003,  are 
tested  under  §  $0.101(i)(2)  for  anti- 
diunping  comdliance  purposes,  for 
purposes  of  thijs  subpart  a  separate  batch 
number  must  be  assigned  to  each  batch 
using  the  batch  numbering  procedures 
under  §  80.65(d)(3); 

(iii)  The  date  of  production  or 
importation;  aiid 


(iv)  If  appropriate,  the  designation  of 
the  batch  as  GPA  gasoline  under 
§  80.219,  California  gasoline  imder 
§  80.375,  exempt  gasoline  for  research 
and  development  under  §  80.380,  or  for 
export  outside  the  United  States. 

(2)  Information  regarding  credits  and 
allotments,  separately  kept  for  credits 
and  for  allotments;  separately  kept 
according  to  the  year  of  creation  for  the 
credits  and  for  the  allotments;  and  for 
credit  generation  or  use  starting  in  2004, 
separately  kept  for  GPA  gasoline  and 
other  gasoline.  Information  shall  be  kept 
separately  for  different  types  of 
allotments  and  credits  generated  under 
§§  80.275(e)(1),  80.275(e)(2),  80.305  and 
80.310: 

(i)  The  number  in  the  refiner's  or 
importer's  possession  at  the  beguoning 
of  the  averaging  period; 

(ii)  The  number  generated; 

(iii)  The  number  used; 

(iv)  If  any  were  obtained  from  or 
transferred  to  other  parties,  for  each 
other  party  its  name,  its  EPA  refiner  or 
importer  registration  number,  and  the 
number  obtained  from,  or  transferred  to, 
the  other  party; 

(v)  The  number  that  expired  at  the 
end  of  the  averaging  period; 

(vi)  The  number  of^allotments,  by 
type,  that  were  converted  into  credits 
under  §  80.275(e); 

(vii)  The  niunber  in  the  refiner's  or 
importer's  possession  that  will  carry 
over  into  the  subsequent  averaging 
period;  and 

(viii)  Contracts  or  other  commercial 
documents  that  establish  each  transfer 
of  credits  and  allotments  firam  the 
transferor  to  the  transferee. 

(3)  The  calcidaUons  used  to  determine 
the  applicable  refiner  baseline  under 
§80.250  or  §80.295. 

(4)  The  calculations  used  to  determine 
compliance  with  the  applicable  sulfur 
average  standards  of  §  80.195,  §  80.216, 
§80.240,  or  §80.270. 

(5)  The  calculations  used  to  determine 
the  number  of  credits  or  allotments 
generated  under  §  80.305,  §  80.310  or 
§80.275. 

(6)  The  calculations  used  to  determine 
any  applicable  adjusted  cap  standard 
under  §  80.195(d). 

(7)  A  copy  of  all  reports  submitted  to 
EPA  under  §80.370. 

(c)  Additional  records  importers  must 
keep.  Any  importer  shall  keep  records 
that  identify  and  verify  the  source  of 
each  batch  of  certified  Sulfur-FRGAS 
and  non-certified  Sulfur-FRGAS 
imported  and  demonstrate  compliance 
with  the  requirements  for  importers 
under  §80.410(o). 

(d)  Length  of  time  records  must  be 
kept.  The  records  required  in  this 
section  shall  be  kept  for  five  years  from 
the  date  they  were  created;  except  that: 


(1)  Transfers  of  credits  and 
allotments.  Records  relating  to  credit 
and  allotment  transfers,  except  as 
provided  in  paragraph  (d)(2)  of  this 
section,  shall  be  kept  by  the  transferor 
for  5  years  from  the  date  the  credits  or 
allotments  are  transferred,  and  shall  be 
kept  by  the  transferee  for  5  years  from 
the  date  the  credits  or  allotments  were 
transferred,  used  or  terminated, 
whichever  is  later. 

(2)  Early  credits,  (i)  Where  the  party 
generating  the  credits  does  not  transfer 
the  credits,  records  must  be  kept  for  5    . 
years  from  the  date  of  creation,  use  or 
termination  whichever  is  later. 

(ii)  Where  early  credits  are 
transferred,  records  relating  to  such 
credits  shall  be  kept  by  botib  parties  for 
5  years  from  the  date  the  credits  were 
transferred,  used  or  terminated, 
whichever  is  later. 

(e)  Make  records  available  to  EPA.  On 
request  by  EPA  the  records  required  in 
paragraphs  (a),  (b)  and  (c)  of  this  section 
shall  be  provided  to  the  Administrator's 
authorized  representative.  For  records 
that  are  electronically  generated  or 
maintained  the  equipment  and  software 
necessary  to  read  the  records  shall  be 
made  available,  or  if  requested  by  EPA, 
electronic  records  shall  be  converted  to 
paper  documents  which  shall  be 
provided  to  the  Administrator's 
authorized  representative. 

§  80.370    What  are  the  sulfur  reporting 
requirements? 

Beginning  with  the  2004  averaging 
period,  or  the  first  year  credits  or 
allotments  are  generated  under  §  80.275 
or  §  80.305,  whichever  is  earlier,  and 
continuing  for  each  averaging  period 
thereafter,  any  refiner  or  importer  shall 
submit  to  EPA  aimual  reports  that 
contain  the  information  required  in  this 
section,  and  such  other  information  as 
EPA  may  require. 

(a)  Refiner  and  importer  annual 
reports.  Any  refiner,  for  each  of  its 
refineries,  and  any  importer  for  the 
gasoline  it  imports,  shall  submit  a  report 
for  each  calendar  year  averaging  period 
that  includes  the  following  information, 
and  in  the  case  of  a  refiner  or  importer 
producing  or  importing  both  GPA 
gasoline  and  other  gasoline,  the 
information  shall  be  separately  reported: 

(1)  The  EPA  importer,  or  refiner  and 
refinery  facility  registration  nimibers; 

(2)  The  applicable  baseline,  average 
standard,  and  adjusted  cap  standard  as 
follows: 

(i)  For  the  years  2000  through  2003, 
the  applicable  baseline  under  §  80.250 
or  §80.295. 

(ii)  For  the  2004  averaging  period  and 
subsequent  averaging  periods: 
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(A)  All  applicable  average  standards 
under  §  80.195,  §  80.216,  §  80.240  or 
§80.270; 

(B)  All  appUcable  adjusted  cap 
standards  under  §  80.195(d),  with  the 
2005  report  identifying  both  the  2004 
and  2005  applicable  adjusted  cap 
standards; 

(3)  The  total  voliune  of  gasoline 
produced  or  imported; 

(4)  The  annual  average  sulfur  content 
of  the  gasoline  produced  or  imported; 

(5)  The  annual  average  sulfur  level 
after  inclusion  of  any  credits  and 
allotments; 

(6)  Information,  separately  provided, 
for  credits  and  allotments,  and 
separately  by  year  of  creation,  as 
follows: 

(i)  The  number  of  credits  and 
allotments  at  the  beginning  of  the 
averaging  period; 

(ii)  The  number  of  credits  and 
allotments  generated; 

(iii)  The  number  of  credits  and 
allotments  used; 

(iv)  If  any  credits  or  allotments  were 
obtained  from  or  transferred  to  other 
parties,  for  each  other  party  its  name 
and  EPA  refiner  or  importer  registration 
number,  and  the  number  of  credits  or 
allotments  obtained  from  or  transferred 
to  the  other  party; 

(v)  The  number  of  credits  and 
allotments  that  expired  at  the  end  of  the 
averaging  period; 

(vi)  The  number  of  credits  and 
allotments  that  will  carry  over  into  the 
subsequent  averaging  period;  and 

(vii)  The  number  of  each  type  of 
allotments  converted  to  credits; 

(7)  For  each  batch  of  gasoline 
produced  or  imported  during  the 
averaging  period: 

(i)  The  batch  number  assigned  under 
§  80.65(d)(3)  and  the  appropriate 
designation  under  §  80.365;  except  that 
if  composite  samples  of  conventional 
J,  .gasoline  representing  multiple  batches 
produced  subsequent  to  December  31, 
2003,  are  tested  imder  §  80.101(i)(2)  for 
anti-dumping  compliance  pmposes,  for 
piuposes  of  this  subpart  a  separate  batch 
niunber  must  be  assigned  to  each  batch 
using  the  batch  niunbering  procedvues 
under  §  80.65(d)(3); 

(ii)  The  date  the  batch  was  produced; 

(iii)  The  volume  of  the  batcn;  and 

(iv)  The  sulfur  content  of  the  batch  as 
determined  under  §  80.330;  and 

(8)  When  submitting  reports  under 
this  paragraph  (a),  any  importer  shall 
exclude  certified  Sulfur-FRGAS. 

(b)  Additional  reporting  requirements 
for  importers.  Any  importer  shall  report 
the  following  information  for  Sulfur- 
FRGAS  imported  during  the  averaging 
period: 

(1)  The  EPA  refiner  and  refinery 
registration  niunbers  of  each  foreign 


refiner  and  refinery  where  the  certified 
Sulfur-FRGAS  was  produced;  and 

(2)  The  total  gallons  of  certified 
Sxdfur-FRGAS  and  non-certified  Sulfur- 
FRGAS  imported  from  each  foreign 
refiner  and  refinery. 

(c)  Corporate  pool  average  reports.  (1) 
Annual  reports  filed  under  this  section 
for  the  2004  and  2005  averaging  periods 
must  include  the  party's  corporate  pool 
average  as  determined  under  §  80.205. 

(2)  If  the  party  submitting  the  annual 
report  under  paragraph  (c)(1)  of  this 
section  is  a  refiner  with  more  than  one 
refinery  or  is  a  refiner  who  also  imports 
gasoline,  then  for  the  purposes  of  this 
paragraph,  the  party  shall  report  the 
information  required  for  individual 
refineries  and  for  importers  under 
paragraph  (a)  of  this  section,  also  in  the 
aggregate  for  all  the  gasoline  produced 
and  imported  during  the  calendar  year. 

(3)  Refiners  and  importers  exempted 
from  corporate  pool  standards  under 

§  80.216  or  §  80.240  are  exempt  from 
reporting  the  information  required 
under  paragraphs  (c)(1)  and  (c)(2)  of  this 
section. 

(d)  Report  submission.  Any  annual 
report  required  luider  this  section  shall 
be: 

(1)  Signed  and  certified  as  meeting  all 
of  the  applicable  requirements  of  this 
subpart  by  the  owner  or  a  responsible 
corporate  officer  of  the  refiner  or 
importer;  and 

(2)  Submitted  to  EPA  no  later  than  the 
last  day  of  February  for  the  prior 
calendar  year  averaging  period. 

(f)  Attest  reports.  Attest  reports  for 
refiner  and  importer  attest  engagements 
required  imder  §  80.415  shall  be 
submitted  to  the  Administrator  by  May 
31  of  each  year  for  the  prior  calendar 
year  averaging  period. 

§§80.371—80.373    [Reserved] 

Exemptions 

§  80.374    What  if  a  refiner  or  importer  is 
unable  to  produce  gasoline  conforming  to 
the  requirements  of  this  subpart? 

In  appropriate  extreme  and  unusual 
circiunstances  (e.g.,  natural  disaster  or 
Act  of  God)  which  are  clearly  outside 
the  control  of  the  refiner  or  importer 
and  which  could  not  have  been  avoided 
by  the  exercise  of  prudence,  diligence, 
and  due  care,  EPA  may  permit  a  refiner 
or  importer,  for  a  brief  period,  to 
distribute  gasoline  which  does  not  meet 
the  requirements  of  this  subpart 
provided  the  refiner  or  importer  meets 
all  the  criteria,  requirements  and 
conditions  contained  in  §  80.73  (a) 
through  (e). 


§  80.375    What  requirements  apply  to 
California  gasoline? 

(a)  Definition.  For  piuposes  of  this 
subpart  California  gaioline  means  any 
gasoline  designated  by  the  refiner  as  for 
use  in  California. 

(b)  California  gasoline  exemption. 
California  gasoline  that  complies  with 
all  the  requirements  of  this  section  is 
exempt  from  all  other  provisions  of  this 
subpart. 

(c)  Requirements  for  California 
gasoline.  The  reqiurements  are: 

(1)  Each  batch  of  California  gasoline 
must  be  designated  as  such  by  its  refiner 
or  importer; 

(2)  Designated  California  gasoline 
must  be  kept  segregated  from  gasoline 
that  is  not  California  gasoline,  at  all 
points  in  the  distribution  system; 

(3)  Designated  California  gasoline 
must  ultimately  be  used  in  the  State  of 
California  and  not  used  elsewhere; 

(4)  In  the  case  of  California  gasoline 
produced  outside  the  State  of  California, 
the  transferors  and  transferees  must 
meet  the  product  transfer  dociunent 
requirements  imder  §  80.81(g):  and 

(5)  Gasoline  that  is  ultimately  used  in 
any  part  of  the  United  States  outside  of 
the  State  of  California  must  comply  with 
the  standards  and  requirements  of  this 
subpart,  regardless  of  any  designation  as 
California  gasoline. 

(d)  Use  of  California  test  methods  and 
off  site  sampling  procedures.  In  the  case 
of  any  gasoline  that  is  not  California 
gasoline  and  that  is  either  produced  at 

a  refinery  located  in  the  State  of 
California  or  is  imported  from  outside 
the  United  States  into  the  State  of 
California,  the  refiner  or  importer  may, 
with  regard  to  such  gasoline: 

(1)  Use  the  sampling  and  testing 
methods  approved  in  Title  13  of  the 
California  Code  of  Regulations  instead 
of  the  sampling  and  testing  methods 
required  under  §80.330;  and 

(2)  Determine  the  sulfur  content  of 
gasoline  at  off  site  tankage  as  permitted 
in  §  80.81(h)(2). 

§  80.380    What  are  ttte  requirements  for 
obtaining  an  exemption  for  gasoline  used 
for  research,  development  or  testing 
purposes? 

Any  person  may  request  an 
exemption  from  the  provisions  of  this 
subpart  for  gasoline  used  for  research, 
development  or  testing  ("R&D") 
purposes  by  submitting  to  EPA  an 
application  that  includes  all  the 
information  listed  in  paragraph  (b)  of 
this  section. 

(a)  Criteria  for  an  R&D  exemption.  For 
an  R&D  exemption  to  be  granted,  the 
proposed  test  program  must: 

(1)  Have  a  purpose  that  constitutes  an 
appropriate  basis  for  exemption; 
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(2)  Necessit  ite  the  granting  of  an 
exemption: 

(3)  Be  reasohable  in  scope;  and 

(4)  Have  a  qegree  of  control  consistent 
with  the  purpose  of  the  program  and 
EPA's  monitoi  ing  requirements. 

(b)  Infotmai  ion  required  to  be 
submitted.  To  demonstrate  each  of  the 
four  elements  in  paragraphs  (a)(1) 
through  (4)  of  this  section,  the 
application  re  ]uired  luider  this  section 
must  include  I  he  following  information: 

(1)  A  statement  of  the  purpose  of  the 
program  demc  nstrating  that  the  program 
bas  an  approp  riate  R&D  piupose. 

(2)  An  explanation  of  wby  the  stated 
purpose  of  tha  program  cannot  be 
achieved  in  a  practicable  manner 
without  perfoi  ming  one  or  more  of  the 
prohibited  actii  under  §  80.385. 

(3)  To  demonstrate  the  reasonableness 
of  the  scope  ol  the  program: 

(i)  An  estimate  of  the  prognmi's 
beginning  and  ending  dates; 

(ii)  An  estin  ate  of  the  maximiun 
nimiber  of  veh  icles  and  engines 
involved  in  thj  program,  and  the 
number  of  mil  3S  and  engine  hours  that 
will  be  accum'  dated  on  each; 

(iii)  The  suli  ur  content  of  the  gasoline 
expected  to  be  used  in  the  program;  and 

(iv)  The  qua  itity  of  gasoline  that 
exceeds  the  applicable  sulfur  standard 
that  is  expecte  i  to  be  used  in  the 
program. 

(4)  With  regixd  to  control,  a 
demonstration  that  the  program  affords 
EPA  a  monitoi  ing  capability,  including 
at  a  minimum: 

(i)  A  descrip  tion  of  the  technical  and 
operational  asj  tects  of  the  program; 

(ii)  The  sitel  >)  of  the  program 
(including  street  address,  city,  coimty, 
State,  and  ZIP  :ode); 

(iii)  The  mai  iner  in  which  information 
on  vehicles  an  i  engines  used  in  the 
program  will  b  e  recorded  and  made 
available  to  EPA; 

(iv)  The  mai  ner  in  which  results  of 
the  program  w  11  be  recorded  and  made 
available  to  EPA; 

(v)  The  manlier  in  which  information 
on  the  gasoline  used  in  the  program 
(including  quantity,  sulfur  content, 
name,  address,  telephone  number  and 
contact  person  of  the  supplier,  and  the 
date  received  i  rom  the  supplier),  will  be 
recorded  and  i  lade  available  to  EPA; 

(vi)  The  maimer  in  which  distribution 
pumps  will  be  labeled  to  insiue  proper 
use  of  the  gaso  ine  where  appropriate; 

(vii)  The  nan  le,  address,  telephone 
number  and  title  of  the  person(s)  in  the 
organization  re  questing  an  exemption 
from  whom  fui  ther  information  on  the 
application  ma  y  be  obtained;  and 

(viii)  The  na  ne,  address,  telephone 
niunber  and  tit  le  of  the  person(s)  in  the 
organization  re  questing  an  exemption 


who  is  responsible  for  recording  and 
making  available  the  information 
specified  in  paragraphs  (b)(4)(iii),  (iv) 
and  (v)  of  this  section,  and  the  location 
in  which  such  information  will  be 
maintained. 

(c)  Additional  requirements.  (1)  The 
product  transfer  documents  associated 
with  R&D  gasoline  must  identify  the 
gasoline  as  such,  and  must  state  that  the 
gasoline  is  to  be  used  only  for  research, 
development,  or  testing  purposes. 

(2)  The  R&D  gasoline  must  be 
designated  by  the  refiner  or  importer  as 
exempt  R&D  gasoline. 

(3)  The  R&D  gasoline  must  be  kept 
segregated  from  non-exempt  gasoline  at 
all  points  in  the  distribution  system  of 
the  gasoline. 

(4)  The  R&D  gasoline  must  not  be 
sold,  distributed,  offered  for  sale  or 
distribution,  dispensed,  supplied, 
offered  for  supply,  transported  to  or 
from,  or  stored  by  a  gasoline  retail 
outlet,  or  by  a  wholesale  purchaser- 
consiuner  facility,  unless  the  wholesale 
purchaser-consumer  facility  is 
associated  with  the  R&D  program  that 
uses  the  gasoline. 

(d)  Memorandum  of  exemption.  The 
Administrator  will  grant  an  R&D 
exemption  upon  a  demonstration  that 
the  requirements  of  this  section  have 
been  met.  The  R&D  exemption  will  be 
granted  in  the  form  of  a  memorandiun 
of  exemption  signed  by  the  applicant 
and  the  Administrator  (or  delegate), 
which  may  include  such  terms  and 
conditions  as  the  Administrator 
determines  necessary  to  monitor  the 
exemption  and  to  carry  out  the  purposes 
of  this  section,  including  restoration  of 
motor  vehicle  emissions  control 
systems.  Any  violation  of  such  a  term  or 
condition  of  the  exemption  or  any 
requirement  under  this  section  will 
cause  the  exemption  to  be  void  ab  initio. 

(e)  Effects  of  exemption.  Gasoline  that 
is  subject  to  an  R&D  exemption  under 
this  section  is  exempt  from  other 
provisions  of  this  subpart  provided  that 
the  gasoline  is  used  in  a  maimer  that 
complies  with  the  memorandum  of 
exemption  granted  under  paragraph  (d) 
of  this  section. 

Violation  Provisions 

§  80.385    What  acts  are  prohibited  under 
the  gasoline  sulfur  program? 

No  person  shall: 

(a)  Averaging  violation.  Produce  or 
import  gasoline  that  does  not  comply 
with  the  applicable  sulfur  average 
standard  under  §  80.195,  §  80.216  or 
§80.240. 

(b)  Cap  standard  violation.  Produce, 
import,  sell,  offer  for  sale,  dispense, 
supply,  offer  for  supply,  store  or 


transport  gasoline  that  does  not  comply 
with  the  appUcable  sulfur  cap  standard 
under  §  80.195,  §  80.216,  §  80.210, 
§80.220  or  §80.240. 

(c)  Causing  an  averaging,  cap 
standard,  or  geographic  phase-in  area 
(GPA)  use  violation.  Cause  another 
person  to  commit  an  act  in  violation  of 
paragraph  (a),  (b),  or  (f)  of  this  section. 

(d)  Causing  violating  gasoline  to  be  in 
the  distribution  system.  Cause  gasoline 
to  be  in  the  distribution  system  which 
does  not  comply  with  an  applicable 
sulfur  cap  standard  under  §  80.195, 

§  80.210,  §  80.216,  §  80.220  or  §  80.240; 
a  sulfur  average  standard  under 
§  80.195,  §  80.216  or  §  80.240;  or  a  GPA 
use  prohibition  under  §  80.219(c). 

(e)  Denatured  ethanol  violation.  Blend 
into  gasoline  denatured  ethanol  with  a 
sulfur  content  higher  than  30  ppm. 

(f)  GPA  use  violation.  Produce, 
import,  sell,  offer  for  sale,  dispense, 
supply,  offer  for  supply,  store  or 
transport  gasoline  that  does  not  comply 
with  a  GPA  use  prohibition  under 

§  80.219(c). 

§  80^90    What  evidence  may  be  used  to 
determine  compliance  with  the  prohibitions 
and  requirements  of  this  subpart  and 
liability  for  violations  of  this  subpart? 

(a)  Compliance  with  the  sulfur 
standards  of  this  subpart  shall  be 
determined  based  on  the  sulfur  level  of 
the  gasoline,  measured  using  the 
methodologies  specified  in  §§  80.330(b) 
and  80.46(a).  Any  evidence  or 
information,  including  the  exclusive  use 
of  such  evidence  or  information,  may  be 
used  to  establish  the  suilfur  level  of 
gasoline  if  the  evidence  or  information 
is  relevant  to  whether  the  sulfur  level  of 
gasoline  would  have  been  in 
compliance  with  the  standards  if  the 
appropriate  sampling  and  testing 
methodology  had  been  correctly 
performed.  Such  evidence  may  be 
obtained  from  any  source  or  location 
and  may  include,  but  is  not  limited  to, 
test  results  using  methods  other  than 
those  specified  in  §§  80.330(b)  and 
80.46(a),  business  records,  and 
commercial  documents. 

(b)  Determinations  of  compliance 
with  the  requirements  of  this  subpart 
other  than  the  sulfur  standards,  and 
determinations  of  liability  for  any 
violation  of  this  subpart,  may  be  based 
on  information  obtained  from  any 
source  or  location.  Such  information 
may  include,  but  is  not  limited  to, 
business  records  and  commercial 
documents. 

§  80.395    Who  is  liable  for  violations  under 
the  gasoline  sulfur  program? 

(a)  Persons  liable  for  violations  of 
prohibited  acts.  (1)  Averaging  violation. 
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Any  refiner  or  importer  who  violates 
§  80.385(a)  is  liable  for  the  violation. 

(2)  Causing  an  averaging  violation. 
Any  refiner,  importer,  distributor, 
reseller,  carrier,  retailer,  wholesale 
purchaser-consumer,  or  oxygenate 
blender  who  causes  another  party  to 
violate  §80. 385(a),  is  liable  for  a 
violation  of  §  80.385(c). 

(3)  Cap  standard  violation.  Any 
refiner,  importer,  distributor,  reseller, 
carrier,  retailer,  wholesale  purchaser- 
consumer,  or  oxygenate  blender  who 
owned,  leased,  operated,  controlled  or 
supervised  a  facility  where  a  violation 
of  §  80.385  (b)  occurred,  is  deemed  in 
violation  of  §  80.385(b). 

(4)  Causing  a  cap  standard  violation. 
Any  refiner,  importer,  distributor, 
reseller,  carrier,  retailer,  wholesale 
purchaser-consumer,  or  oxygenate 
blender  who  produced,  imported,  sold, 
offered  for  sale,  dispensed,  supplied, 
offered  for  supply,  stored,  transported, 
or  caused  the  transportation  or  storage 
of  gasoline  that  violates  §  80.385(b),  is 
deemed  in  violation  of  §  80.385(c). 

(5)  GPA  use  violation.  Any  refiner ,~ 
importer,  distributor,  reseller,  carrier, 
retailer,  wholesale  purchaser-consumer, 
or  oxygenate  blender  who  produced, 
imported,  sold,  offered  for  sale, 
dispensed,  supplied,  offer  for  supply, 
stored,  transported,  or  caused  the 
transportation  or  storage  of  gasoline  that 
violates  §  80.385(f),  is  deemed  in 
violation  of  §  80.385(f). 

(6)  Causing  a  GPA  use  violation.  Any 
refiner,  importer,  distributor,  reseller, 
carrier,  retailer,  wholesale  purchaser- 
consumer,  or  oxygenate  blender  who 
causes  another  party  to  violate 

§  80.385(f),  is  deemed  liable  for  a 
violation  of  §  80.385(c). 

(7)  Branded  refiner/importer  liability. 
Any  refiner  or  importer  whose 
corporate,  trade,  or  brand  name,  or 
whose  marketing  subsidiary's  corporate, 
trade,  or  brand  name  appeared  at  a 
facility  where  a  violation  of  §  80.385(b) 
or  (f)  occurred,  is  deemed  iu  violation 
of  §  80.385(b)  or  (f),  as  apphcable. 

(8)  Causing  violating  gasoline  to  be  in 
the  distribution  sysfem.  Any  refiner, 
importer,  distributor,  reseller,  carrier,  or 
oxygenate  blender,  who  owned,  leased, 
operated,  controlled  or  supervised  a 
facility  firom  which  gasoline  was 
releeised  into  the  distribution  system 
which  does  not  comply  with  an 
applicable  sulfur  cap  standard,  a  sulfur 
averaging  standard,  or  a  GPA  use 
prohibition,  is  deemed  in  violation  of 

§  80.385(d). 

(9)  Carrier  causation.  In  order  for  a 
carrier  to  be  liable  under  paragraph 
(a)(2),  (4),  (6),  or  (8)  of  this  section,  EPA 
must  demonstrate,  by  reasonably 
specific  showing  by  direct  or 


circumstantial  evidence,  that  the  carrier 
caused  the  violation. 

(10)  Denatured  ethanol  violation.  Any 
oxygenate  blender  who  violates 

§  80.385(e)  is  liable  for  the  violation. 

(11)  Parent  corporation  liability.  Any 
parent  corporation  is  liable  for  any 
violations  of  this  subpart  that  are 
committed  by  any  of  its  wholly-owned 
subsidiaries. 

(12)  Joint  venture  liability.  Each 
partner  to  a  joint  venture  is  jointly  and 
severally  liable  for  any  violation  of  this 
subpart  that  occurs  at  the  joint  ventiu^ 
facility  or  is  committed  by  the  joint 
venture  operation. 

(b)  Persons  liable  for  failure  to  meet 
other  provisions  of  this  subpart.  (1)  Any 
refiner,  importer,  distributor,  reseller, 
carrier,  wholesale  purchaser-consiuner, 
retailer,  or  oxygenate  blender  who  fails 
to  meet  a  provision  of  this  subpart  not 
addressed  in  paragraph  (a)  of  this 
section  is  liable  for  a  violation  of  that 
provision. 

(2)  Any  refiner,  importer,  distributor, 
reseller,  carrier,  wholesale  purchaser- 
consumer,  retailer,  or  oxygenate  blender 
who  caused  another  person  to  fail  to 
meet  a  requirement  of  this  subpart  not 
addressed  in  paragraph  (a)  of  this 
section,  is  liable  for  causing  a  violation 
of  that  provision.  , 

§  80.400    What  defenses  apply  to  persons 
deemed  liable  for  a  violation  of  a  prohibited 
act? 

(a)  Any  person  deemed  liable  for  a 
violation  of  a  prohibition  imder  §  80.395 
(a)(3)  through  (8),  will  not  be  deemed  in 
violation  if  the  person  demonstrates 
that: 

(1)  The  violation  was  not  caused  by 
the  person  or  the  person's  employee  or 
agent;  and 

(2)  The  person  conducted  a  quality 
assurance  sampling  and  testing 
program,  as  described  in  paragraph  (d) 
of  this  section.  A  carrier  may  rely  on  the 
quality  assurance  program  carried  out 
by  another  party,  including  the  party 
who  owns  the  gasoline  in  question, 
provided  that  the  quality  assurance 
program  is  carried  out  properly. 
Retailers  and  wholesale  purchaser- 
consumers  are  not  required  to  conduct 
quality  assiu-ance  programs. 

(b)  In  the  case  of  a  violation  found  at 
a  facility  operating  imder  the  corporate, 
trade  or  brand  name  of  a  refiner  or 
importer,  or  a  refiner's  or  importer's 
marketing  subsidiary,  the  refiner  or 
importer  must  show,  in  addition  to  the 
defense  elements  required  under 
paragraphs  (a)(1)  and  (2)  of  this  section, 
that  the  violation  was  caused  by: 

(1)  An  act  in  violation  of  law  (other 
than  the  Clean  Air  Act  or  this  part  80), 
or  an  act  of  sabotage  or  vandalism; 


(2)  The  action  of  any  refiner,  importer, 
retailer,  distributor,  reseller,  oxygenate 
blender,  carrier,  retailer  or  wholesale 
purchaser-consumer  in  violation  of  a 
contractual  agreement  between  the 
branded  refiner  or  importer  and  the 
person  designed  to  prevent  such  action, 
and  despite  periodic  sampUng  and 
testing  by  the  branded  refiner  or 
importer  to  ensure  compliance  with 
such  contractual  obligation;  or 

(3)  The  action  of  any  carrier  or  other 
distributor  not  subject  to  a  contract  with 
the  refiner  or  importer,  but  engaged  for 
transportation  of  gasoline,  despite 
specifications  or  inspections  of 
procediu^s  and  equipment  which  are 
reasonably  calculated  to  prevent  such 
action. 

(c)  Under  paragraph  (a)  of  this  section 
for  any  person  to  show  that  a  violation 
was  not  caused  by  that  person,  or  under 
paragraph  (b)  of  this  section  to  show 
that  a  violation  was  caused  by  any  of  the 
specified  actions,  the  person  must 
demonstrite  by  reasonably  specific 
showing,  by  direct  or  cinnunstantial 
evidence,  that  the  violation  was  caused 
or  must  have  been  caused  by  another 
person  and  that  the  person  asserting  the 
defense  did  not  contribute  to  that  other 
person's  causation. 

(d)  Quality  assurance  and  testing 
program.  To  demonstrate  an  acceptable 
quality  assurance  and  testing  program 
under  paragraph  (a)(2)  of  this  section,  a 
person  must  present  evidence  of  the 
following: 

(1)  A  periodic  sampling  and  testing 
program  to  ensiue  the  gasoline  the 
person  sold,  dispensed,  supplied, 
stored,  or  transported,  meets  the 
applicable  sulfur  standard;  and 

(2)  On  each  occasion  when  gasoline  is 
foimd  not  in  compliance  with  the 
applicable  sulfur  standard: 

(i)  The  person  immediately  ceases 
selling,  offering  for  sale,  dispensing, 
supplying,  offering  for  supply,  storing  or 
transporting  the  non-complying 
product;  and 

(ii)  The  person  promptly  remedies  the 
violation  and  the  factors  that  caused  the 
violation  (for  example,  by  removing  the 
non-complying  product  from  the 
distribution  system  until  the  applicable 
standard  is  achieved  and  taking  steps  to 
prevent  future  violations  of  a  similar 
nature  from  occiuring). 

(3)  For  any  carrier  who  transports 
gasoline  in  a  tank  truck,  the  quality 
assurance  program  required  under  this 
paragraph  (d)  need  not  include  periodic 
sampling  and  testing  of  gasoline  in  the 
tank  truck,  but  in  Ueu  of  such  tank  truck 
sampling  and  testing,  the  carrier  shall 
demonstrate  evidence  of  an  oversight 
program  for  monitoring  compliance 
with  the  requirements  of  this  subpart 
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relating  to  the  xansport  or  storage  of 
gasoline  by  tai  k  truck,  such  as 
appropriate  gu  idance  to  drivers 
regarding  comj  )liance  with  the 
applicable  sulj  ur  standard  and  product 
transfer  docunent  requirements,  and 
the  periodic  re  view  of  records  received 
in  the  ordinar)  course  of  business 
concerning  gas  oline  quality  and 
delivery. 

S  80.405    What  Mnaltles  apply  under  tills 
subfMrt? 

(a)  Any  person  liable  for  a  violation 
under  §  80.39&  is  subject  to  civil 
penalties  as  sp^ified  in  section  205  of 
the  Clean  Air  Act  for  every  day  of  each 
such  violation  and  the  amount  of 
economic  benafit  or  savings  resulting 
from  each  violation. 

(b)  Any  person  liable  under 

§  80.395(a)(1)  dr  (2)  for  a  violation  of  the 
applicable  sulfur  averaging  standard  or 
causing  anotha  party  to  violate  that 
standard  during  any  averaging  period,  is 
subject  to  a  sefwate  day  of  violation  for 
each  and  every  day  in  the  averaging 
period.  Any  person  liable  under 
§  80.395(b)  for  k  failure  to  hilfill  any 
requirement  for  credit  or  allotment 
generation,  transfer,  use,  banking,  or 
deficit  correctipn,  is  subject  to  a 
separate  day  oi  violation  for  each  and 
every  day  in  th  b  averaging  period  in 
which  invalid  i  :redits  or  allotments  are 
generated  or  used. 

(c)(1)  Anv  person  liable  under 
§  80.395(a)(3).  4),  (5),  or  (6)  for  a 
violation  of  an  applicable  sulfur  per 
gallon  cap  standard  under  §  80.195, 
§  80.210,  §  80.2 16,  §  80.220  or  §  80.240, 
a  GPA  use  pro!  ibition  under 
§  80.219(c).  or  I  )f  causing  another  party 
to  violate  a  cap  standard  or  a  GPA  use 
prohibition,  is  iubject  to  a  separate  day 
of  violation  for  each  and  every  day  the 
non-complying  gasoline  remains  any 
place  in  die  ga<  oline  distribution 
system. 

(2)  Any  perse  m  liable  imder 

§  80.395(a)(8)  fi  )r  causing  gasoline  to  be 
in  the  distribut  on  system  which  does 
not  comply  wit  h  an  applicable  sulfur 
cap  standard,  a  sulfur  averaging 
standard,  or  a  CIPA  use  prohibition,  is 
subject  to  a  sep  irate  day  of  violation  for 
each  and  every  day  that  the  non- 
complying  gasc  line  remains  any  place 
in  the  gasoline  distribution  system. 

(3)  For  purposes  of  paragraph  (c)  of 
this  section,  thd  length  of  time  the 
gasoline  in  que  ition  remained  in  the 
gasoline  distrih  ution  system  is  deemed 
to  be  twenty-fn  e  days,  unless  a  person 
subject  to  liabil  ity  or  EPA  demonstrates 
by  reasonably  ijecific  showings,  by 
direct  or  circui^stantial  evidence,  that 
the  non-compl  jing  gasoline  remained  in 
the  gasoline  distribution  system  for 


fewer  than  or  more  than  twenty-five 
days. 

(d)  Any  person  liable  under 
§  80.395(b)  for  failure  to  meet,  or 
causing  a  failure  to  meet,  a  provision  of 
this  subpart  is  liable  for  a  separate  day 
nf  violation  for  each  and  every  day  such 
provision  remains  unfulfilled. 

Provisions  for  Foreign  Refiners  With 
Individual  Sulfur  Baselines 

§80.410    What  are  the  additional 
requirements  for  gasoline  produced  at 
foreign  refineries  having  individual  small 
refiner  sulfur  baselines,  foreign  refineries 
granted  temporary  relief  under  §  80.270,  or 
baselines  for  generating  credits  during  2000 
through  2003? 

(a)  Definitions.  (1)  A  foreign  refinery 
is  a  refinery  that  is  located  outside  the 
United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (collectively  referred  to  in  this 
section  as  "the  United  States"). 

(2)  A  foreign  refiner  is  a  person  who 
meets  the  definition  of  refiner  under 

§  80.2(i)  for  a  foreign  refinery. 

(3)  A  small  foreign  refiner  is  a  refiner 
that  meets  the  definition  of  a  small 
refiner  under  §  80.225. 

(4)  "Sulfur-FRGAS"  means  gasoline 
produced  at  a  foreign  refinery  that  has 
been  assigned  an  individual  refinery 
sulfur  baseline  under  §§  80.250  or 
80.295,  or  has  been  granted  temporary 
relief  under  §  80.270,  and  that  is 
imported  into  the  United  States. 

(5)  "Non-Sulfur-FRGAS"  means 
gasoline  that  is  produced  at  a  foreign 
refinery  that  has  not  been  assigned  an 
individual  refinery  sulfur  baseline, 
gasoline  produced  at  a  foreign  refinery 
with  an  individual  refinery  sulfur 
baseline  that  is  not  imported  into  the 
United  States,  and  gasoline  produced  at 
a  foreign  refinery  with  an  individual 
sulfur  baseline  during  a  year  when  the 
foreign  refiner  has  opted  to  not 
participate  in  the  SuJfiir-FRGAS 
program  imder  paragraph  (c)(3)  of  this 
section. 

(6)  "Certified  Sulfur-FRGAS"  means 
Sulfur-FRGAS  the  foreign  refiner 
intends  to  include  in  the  foreign 
refinery's  sulfur  compliance 
calculations  under  §  80.205  pursuant  to 
§  80.240  or  §  80.270  or  credit 
calculations  under  §§80.305  or  80.310 
and  allotment  calculations  under 

§  80.275(a),  and  does  include  in  these 
compliance  calculations  when  reported 
to  EPA. 

(7)  "Non-Certified  Sulfiir-FRGAS" 
means  Sulfur-FRGAS  that  is  not 
Certified  Sulfur-FRGAS. 

(b)  Baseline  establishment.  Any 
foreign  refiner  who  does  not  have  an 


approved  refinery  baseline  under 
§  80.94  may  submit  a  petition  to  the 
Administrator  for  an  individual  refinery 
sulfur  baseline  pursuant  to  §§  80.245 
and  80.250,  a  baseline  for  generating 
credits  or  allotments  imder  §§  80.290 
and  80.295,  or  a  baseline  for  temporary 
refinery  relief  imder  §§  80.270  and 
80.295. 

(1)  The  refiner  shall  follow  the 
procedures  specified  in  §§  80.91 
through  80.93  to  establish  the  volume 
and  sulfur  content  of  gasoline  that  was 
produced  at  the  foreign  refinery  and 
imported  into  the  United  States  during 
1997  and  1998  for  purposes  of 
establishing  baselines  under  §  80.250  or 
§80.295. 

(2)  In  making  determinations  for 
foreign  refinery  baselines  EPA  will 
consider  all  information  supplied  by  a 
foreign  refiner,  and  in  addition  may  rely 
on  any  and  all  appropriate  assumptions 
necessary  to  make  such  determinations. 

(3)  Where  a  foreign  refiner  submits  a 
petition  that  is  incomplete  or 
inadequate  to  establish  an  accurate 
baseline,  and  the  refiner  fails  to  cure 
this  defect  after  a  request  for  more 
information,  EPA  will  not  assign  an 
individual  refinery  sulfur  baseline. 

(c)  General  requirements  for  foreign 
refiners  with  individual  refinery  sulfur 
baselines.  A  foreign  refiner  of  a  refinery 
that  has  been  assigned  an  individual    . 
sulfur  baseline  under  §  80.250  or 
§  80.295  must  designate  all  gasoline 
produced  at  the  foreign  refinery  that  is 
exported  to  the  United  States  as  either 
Certified  Sulfur-FRGAS  or  as  Non- 
Certified  Sulfur-FRGAS,  except  as 
provided  in  paragraph  (c)(3)  of  this 
section. 

(1)  In  the  case  of  Certified  Sulfur- 
FRGAS,  the  foreign  refiner  must  meet 
all  provisions  that  apply  to  refiners 
under  this  subpart  H. 

(2)  In  the  case  of  Non-Certified  Sulfur- 
FRGAS,  the  foreign  refiner  shall  meet  all 
the  following  provisions,  except  the 
foreign  refiner  shall  substitute  the  name 
Non-Certified  Sulfiir-FRGAS  for  the 
names  "reformulated  gasoline"  or 
"RBOB"  wherever  they  appear  in  the 
following  provisions: 

(i)  The  designation  requirements  in 
this  section; 

(ii)  The  recordkeeping  requirements 
under  §  80.365; 

(iii)  The  reporting  requirements  in 
§  80.370  and  this  section; 

(iv)  The  product  transfer  document 
requirements  in  this  section; 

(v)  The  prohibitions  in  this  section 
and  §80.385;  and 

(vi)  The  independent  audit 
requirements  under  §80.415,  paragraph 
(h)  of  this  section,  §§  80.125  through 
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80.127.  §80.128(a),(b),(c).(g)  through  (i), 
and  §80.130. 

(3)(i)  Any  foreign  refiner  that 
generates  sulfur  credits  under  §  80.305 
dining  the  period  2000  through  2003,  or 
allotments  imder  §  80.275(a)  during 
2003,  and  any  small  refiner  generating 
credits  under  §80.310,  shall  designate 
all  Sulfur-FRGAS  as  Certified  Sulfur- 
FRGAS  for  any  year  that  such  credits  are 
generated. 

(ii)  Any  foreign  refiner  that  has  been 
assigned  an  individual  sulfur  baseline 
for  a  foreign  refinery  imder  §  80.250  or 
§  80.295  may  elect  to  classify  no 
gasoline  imported  into  the  United  States 
as  Sulfur-FRGAS,  provided  the  foreign 
refiner  notifies  EPA  of  the  election  no 
later  than  November  1  of  the  prior 
calendar  year. 

(iii)  An  election  luider  paragraph 
(c)(3)(ii)  of  this  section  shall: 

(A)  Apply  to  an  entire  calendar  year 
averaging  period,  and  apply  to  all 
gasoline  produced  dining  the  calendar 
year  at  the  foreign  refinery  that  is  used 
in  the  United  States;  and 

(6)  Remain  in  effect  for  each 
succeeding  calendar  year  averaging 
period,  imless  and  imtil  the  foreign 
refiner  notifies  EPA  of  a  termination  of 
the  election.  The  change  in  election 
shall  take  effect  at  the  beginning  of  the 
next  calendar  year. 

(d)  Designation,  product  transfer 
documents,  and  foreign  refiner 
certification.  (1)  Any  foreign  refiner  of  a 
foreign  refinery  that  has  been  assigned 
an  individual  sulfur  baseline  must 
designate  each  batch  of  Sulfur-FRGAS 
as  such  at  the  time  the  gasoline  is 
produced,  luiless  the  refiner  has  elected 
to  classify  no  gasoline  exported  to  the 
United  States  as  Sulfur-FRGAS  under 
paragraph  (c)(3)(i)  of  this  section. 

(2)  On  each  occasion  when  any 
person  transfers  custody  or  title  to  any 
Sulfur-FRGAS  prior  to  its  being 
imported  into  the  United  States,  it  must 
include  the  following  information  as 
part  of  the  product  transfer  dociunent 
information  in  this  section: 

(i)  Identification  of  the  gasoline  as 
Certified  Sulfur-FRGAS  or  as  Non- 
Certified  Sulfur-FRGAS;  and 

(ii)  The  name  and  EPA  refinery 
registration  number  of  the  refinery 
where  the  Sulfur-FRGAS  was  produced. 

(3)  On  each  occasion  when  Sulfur- 
FRGAS  is  loaded  onto  a  vessel  or  other 
transportation  mode  for  transport  to  the 
United  States,  the  foreign  refiner  shall 
prepare  a  certification  for  each  batch  of 
the  Sulfur-FRGAS  that  meets  the 
following  requirements: 

(i)  The  certification  shall  include  the 
report  of  the  independent  third  party 
under  paragraph  (f)  of  this  section,  and 
the  following  additional  information: 


(A)  The  name  and  EPA  registration 
niunber.of  the  refinery  that  produced 
the  Sulfur-FRGAS; 

(B)  The  identification  of  the  gasoline 
as  Certified  Sulfur-FRGAS  or  Non- 
Certified  Sulfur-FRGAS; 

(C)  The  volume  of  Sulfur-FRGAS 
being  transported,  in  gallons; 

(D)  In  the  case  of  Certified  Sulfur- 
FRGAS: 

[1)  The  sulfur  content  as  determined 
under  paragraph  (f)  of  this  section;  and 

(2)  A  declaration  that  the  Sulfur- 
FRGAS  is  being  included  in  the 
compliance  calculations  luider  §  80.205 
or  credit  calculations  under  §  80.305  or 
allotments  imder  §  80.275(a)  for  the 
refinery  that  produced  the  Sulfur- 
FRGAS. 

(ii)  The  certification  shall  be  made 
part  of  the  product  transfer  documents 
for  the  Sulfur-FRGAS. 

(e)  Transfers  of  Sulfur-FRGAS  to  non- 
United  States  markets.  The  foreign 
refiner  is  responsible  to  ensure  that  all 
gasoline  classified  as  Sulfur-FRGAS  is 
imported  into  the  United  States.  A 
foreign  refiner  may  remove  the  Sulfur- 
FRGAS  classification,  and  the  gasohne 
need  not  be  imported  into  the  United 
States,  but  only  if: 

(l)(i)  The  foreign  refiner  excludes: 

(A)  The  volume  of  gasoline  fix»m  the 
refinery's  comphance  calculations 
under  §  80.205;  and 

(B)  In  the  case  of  Certified  Sulfur- 
FRGAS,  the  volume  and  sulfur  content 
of  the  gasohne  from  the  compliance 
calculations  under  §  80.205  or  credit 
calculations  under  §  80.305. 

(ii)  The  exclusions  under  paragraph 
(e)(l)(i]  of  this  section  shall  be  on  the 
basis  of  the  sulfur  content  and  volumes 
determined  under  paragraph  (f)  of  this 
section;  and 

(2)  The  foreign  refiner  obtains 
sufficient  evidence  in  the  form  of 
documentation  that  the  gasoline  was  not 
imported  into  the  United  States. 

(f)  Load  port  independent  sampling, 
testing  and  refinery  identification.  (1) 
On  each  occasion  Sulfur-FRGAS  is 
loaded  onto  a  vessel  for  transport  to  the 
United  States  a  foreign  refiner  shall 
have  an  independent  third  party: 

(i)  Inspect  the  vessel  prior  to  loading 
and  determine  the  volume  of  any  tank 
bottoms; 

(ii)  Determine  the  volume  of  Sulfur- 
FRGAS  loaded  onto  the  vessel 
(exclusive  of  any  tank  bottoms  present 
before  vessel  loading); 

(iii)  Obtain  the  EPA-assigned 
registration  number  of  the  foreign 
refinery; 

(iv)  Determine  the  name  and  country 
of  registration  of  the  vessel  used  to 
transport  the  Sulfur-FRGAS  to  the 
United  States;  and 


(v)  Determine  the  date  and  time  the 
vessel  departs  the  port  serving  the 
foreign  refinery. 

(2)  On  each  occasion  Certified  Sulfur- 
FRGAS  is  loaded  onto  a  vessel  for 
transport  to  the  United  States  a  foreign 
refiner  shall  have  an  independent  third 
party: 

(i)  Collect  a  representative  sample  of 
the  Certified  Sulfur-FRGAS  from  each 
vessel  compartment  subsequent  to 
loading  on  the  vessel  and  prior  to 
departure  of  the  vessel  from  the  port 
serving  the  foreign  refinery; 

(ii)  Prepare  a  volume-weighted  vessel 
composite  sample  from  the 
compartment  samples,  and  determine 
the  value  for  sulfur  using  the 
methodology  specified  in  §  80.330  by: 

(A)  The  tnird  party  analyzing  the 
sample;  or 

(B)  The  third  party  observing  the 
foreign  refiner  analyze  the  sample; 

(iii)  Review  original  documents  that 
reflect  movement  and  storage  of  the 
certified  Sulfur-FRGAS  from  the 
refinery  to  the  load  port,  and  from  this 
review  determine: 

(A)  The  refinery  at  which  the  Sulfur- 
FRGAS  was  produced;  and 

(B)  That  the  Sulfur-FRGAS  remained 
segregated  from: 

(1)  Non-Sulhu-FRGAS  and  Non- 
Certified  Sulfur-FRGAS;  and 

(2)  Other  Certified  Sulfur-FRGAS 
produced  at  a  different  refinery. 

(3)  The  independent  third  party  shall 
submit  a  report: 

(i)  To  the  foreign  refiner  containing 
the  information  required  under 
paragraphs  (0(1)  and  (2)  of  this  section, 
to  accompany  the  product  transfer 
documents  for  the  vessel;  and 

(ii)  To  the  Administrator  containing 
the  information  required  under 
paragraphs  (f)(1)  and  (2)  of  this  section, 
within  thirty  days  following  the  date  of 
the  independent  third  party's 
inspection.  This  report  shall  include  a 
description  of  the  method  used  to 
determine  the  identity  of  the  refinery  at 
which  the  gasoline  was  produced, 
assurance  that  the  gasoline  remained 
segregated  as  specified  in  paragraph 
(n)(l)  of  this  section,  and  a  description 
of  the  gasoline's  movement  and  storage 
between  production  at  the  source 
refinery  and  vessel  loading. 

(4)  The  independent  third  party  must: 
(i)  Be  approved  in  advance  by  EPA, 

based  on  a  demonstration  of  ability  to 
perform  the  procedures  required  in  this 
paragraph  (f); 

(ii)  Be  independent  under  the  criteria 
specified  in  §  80.65(e)(2)(iii);  and 

(iii)  Sign  a  commitment  that  contains 
the  provisions  specified  in  paragraph  (i) 
of  this  section  with  regard  to  activities, 
facilities  and  documents  relevant  to 
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compliance  with  the  requirements  of 
this  paragraphJ  (f). 

(g)  Compariton  of  load  port  and  port 
of  entry  testing.  (l)(i)  Except  as 
described  in  paragraph  (g)(l)(ii)  of  this 
section,  any  foreign  refiner  and  any 
United  States  importer  of  Certified 
Sulfur-FRGAS  shall  compare  the  results 
from  the  load  J>ort  testing  under 
paragraph  (f)  of  this  section,  with  the 
port  of  entry  tasting  as  reported  imder 
paragraph  (o)  ()f  this  section,  for  the 
volume  of  gasoline  and  the  sulfur  value. 

(ii)  Where  a  Vessel  transporting 
Certified  Sulfiff-FRGAS  off  loads  this 
gasoline  at  mo  -e  than  one  United  States 
port  of  entry,  akid  the  conditions  of 
paragraph  (g](^)(i)  of  this  section  are  met 
at  the  first  Uni^d  States  port  of  entry, 
the  requirements  of  paragraph  (g)(2)  of 
this  section  dojnot  apply  at  subsequent 
ports  of  entry  ijf  the  United  States 
importer  obtains  a  certification  firom  the 
vessel  owner,  mat  meets  the 
requirements  of  paragraph  (s)  of  this 
section,  that  the  vessel  has  not  loaded 
any  gasoline  of  blendstock  between  the 
first  United  States  port  of  entry  and  the 
subsequent  poft  of  entry. 

(2)(ij  The  re<)uirements  of  this 
paragraph  (g)(a)  apply  if: 

(A)  The  temperature-corrected 
volumes  deterttiined  at  the  port  of  entry 
and  at  the  load  port  differ  by  more  than 
one  percent;  oij 

(B)  The  sulfur  value  determined  at  the 
port  of  entry  is  higher  than  the  sulfur 
value  determined  at  the  load  port,  and 
the  amount  of  mis  difference  is  greater 
than  the  reproaucibility  amoimt 
specified  for  the  port  of  entry  test  result 
by  the  Americ^  Society  of  Testing  and 
Materials  (ASTIM). 

(ii)  The  United  States  importer  and 
the  foreign  refiner  shall  treat  the 
gasoline  as  No»-Certified  Sulfur- 
FRGAS,  and  tha  foreign  refiner  shall 
exclude  the  gai  oline  voliune  and 
properties  froni  its  gasoline  sulfur 
compliance  calculations  under  §  80.205. 

(hj  Attest  requirements.  The  following 
additional  procedures  shall  be  carried 
out  by  any  foreign  refiner  of  Sulfur- 
FRGAS  as  part  of  the  applicable  attest 
engagement  fo|  each  foreign  refinery 
under  §80.415 

(1)  The  inventory  reconciliation 
analysis  under  §  80.128(b)  and  the 
tender  analysis  under  §  80.128(c)  shall 
include  Non-Silfur-FRGAS  in  addition 
to  the  gasoUne  types  listed  in 


§  80.1 28(b)  anc 


(c). 


(2)  Obtain  se  larate  listings  of  all 
tenders  of  Certified  Sulfur-FRGAS,  and 
of  Non-Certifie|i  Sulfur-FRGAS.  Agree 
the  total  volimie  of  tenders  from  the 
listings  to  the  f  asoline  inventory 
reconciliation  ;  nalysis  in  §  80.128(b), 
and  to  the  volu  mes  determined  by  the 


third  party  under  paragraph  (f)(1)  of  this 
section. 

(3)  For  each  tender  under  paragraph 
(h)(2)  of  this  section  where  the  gasoline 
is  loaded  onto  a  marine  vessel,  report  as 
a  finding  the  name  and  country  of 
registration  of  each  vessel,  and  the 
voliunes  of  Sulfur-FRGAS  loaded  onto 
each  vessel. 

(4)  Select  a  sample  from  the  list  of 
vessels  identified  in  paragraph  (h)(3)  of 
this  section  used  to  transport  Certified 
Sulfur-FRGAS,  in  accordance  with  the 
guidelines  in  §80.127,  and  for  each 
vessel  selected  perform  the  following: 

(i)  Obtain  the  report  of  the 
independent  third  party,  under 
paragraph  (f)  of  this  section,  and  of  the 
United  States  importer  under  paragraph 
(o)  of  this  section. 

(A)  Agree  the  information  in  these 
reports  with  regard  to  vessel 
identification,  gasoline  volumes  and  test 
results. 

(B)  Identify,  and  report  as  a  finding, 
each  occasion  the  load  port  and  port  of 
entry  parameter  and  volume  results 
differ  by  more  than  the  amounts 
allowed  in  paragraph  (g)  of  this  section, 
and  determine  whether  the  foreign 
refiner  adjusted  its  refinery  calculations 
as  required  in  paragraph  (g)  of  this 
section. 

(ii)  Obtain  the  dociunents  used  by  the 
independent  third  party  to  determine 
transportation  and  storage  of  the 
Certified  Sulfur-FRGAS  fit)m  the 
refinery  to  the  load  port,  under 
paragraph  (f)  of  this  section.  Obtain  tank 
activity  records  for  any  storage  tank 
where  the  Certified  Sulfur-FRGAS  is 
stored,  and  pipeline  activity  records  for 
any  pipeline  used  to  transport  the 
Certified  Sulfur-FRGAS.  prior  to  being 
loaded  onto  the  vessel.  Use  these 
records  to  determine  whether  the 
Certified  Sulfur-FRGAS  was  produced 
at  the  refinery  that  is  the  subject  of  the 
attest  engagement,  and  whether  the 
Certified  Sulfur-FRGAS  was  mixed  with 
any  Non-Certified  Sulfur-FRGAS,  Non- 
Sulfur-FRGAS,  or  any  Certified  Sulfur- 
FRGAS  produced  at  a  different  refinery. 

(5)(i)  Select  a  sample  from  the  list  of 
vessels  identified  in  paragraph  (h)(3)  of 
this  section  used  to  transport  certified 
and  Non-Certified  Sulfur-FRGAS,  in 
accordance  with  the  guidelines  in 
§  80.127,  and  for  each  vessel  selected 
perform  the  following: 

(ii)  Obtain  a  commercial  document  of 
general  circulation  that  lists  vessel 
arrivals  and  departiu^s,  and  that 
includes  the  port  and  date  of  departure 
of  the  vessel,  and  the  port  of  en6y  and 
date  of  arrival  of  the  vessel.  Agree  the 
vessel's  departure  and  arrival  locations 
and  dates  from  the  independent  third 
party  and  United  States  importer  reports 


to  the  information  contained  in  the 
commercial  document. 

(6)  Obtain  separate  listings  of  all 
tenders  of  Non-Sulfur-FRGAS.  and 
perform  the  following: 

(i)  Agree  the  total  voliune  of  tenders 
from  the  listings  to  the  gasoline 
inventory  reconciliation  analysis  in 
§  80.128(b). 

(ii)  Obtain  a  separate  listing  of  the 
tenders  under  paragraph  (h)(6)  of  this 
section  where  the  gasoline  is  loaded 
onto  a  marine  vessel.  Select  a  sample 
from  this  listing  in  accordance  with  the' 
guidelines  in  §80.127,  and  obtain  a 
commercial  document  of  general 
circulation  that  lists  vessel  arrivals  and 
departiu«s,  and  that  includes  the  port 
and  date  of  departiu«  and  the  ports  and 
dates  where  the  gasoline  was  off  loaded 
for  the  selected  vessels.  Determine  and 
report  as  a  finding  the  coimtry  where 
the  gasoline  was  off  loaded  for  each 
vessel  selected. 

(7)  In  order  to  complete  the 
requirements  of  this  paragraph  (h)  an 
auditor  shall: 

(i)  Be  independent  of  the  foreign 
refiner; 

(ii)  Be  licensed  as  a  Certified  Public 
Accountant  in  the  United  States  and  a 
citizen  of  the  United  States,  or  be 
approved  in  advance  by  EPA  based  on 
a  demonstration  of  ability  to  perform  the 
procedures  required  in  §§  80.125 
through  80.130  and  this  paragraph  (h); 
and 

(iii)  Sign  a  commitment  that  contains 
the  provisions  specified  in  paragraph  (i) 
of  this  section  with  regard  to  activities 
and  documents  relevant  to  compUance 
with  the  requirements  of  §§  80.125 
through  80.130,  §80.415  and  this 
paragraph  (h). 

(i)  Foreign  refiner  commitments.  Any 
foreign  refiner  shall  commit  to  and 
comply  with  the  provisions  contained 
in  tl:ds  paragraph  (i)  as  a  condition  to 
being  assigned  an  individual  refinery 
sulfur  baseline. 

(1)  Any  United  States  Environmental 
Protection  Agency  inspector  or  auditor 
will  be  given  full,  complete  and 
immediate  access  to  conduct 
inspections  and  audits  of  the  foreign 
refinery. 

(i)  Inspections  and  audits  may  be 
either  announced  in  advance  by  EPA,  or 
unannounced. 

(ii)  Access  will  be  provided  to  any 
location  where: 

(A)  Gasoline  is  produced; 

(B)  Documents  related  to  refinery 
operations  are  kept; 

(C)  Gasoline  or  blendstock  samples 
are  tested  or  stored;  and 

(D)  Sulfur-FRGAS  is  stored  or 
transported  between  the  foreign  refinery 
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and  the  United  States,  including  storage 
tanks,  vessels  and  pipelines. 

(iii)  Inspections  and  audits  may  be  by 
EPA  employees  or  contractors  to  EPA. 

(iv)  Any  dociunents  requested  that  are 
related  to  matters  covered  by 
inspections  and  audits  will  be  provided 
to  an  EPA  inspector  or  auditor  on 
request. 

(v)  Inspections  and  audits  by  EPA 
may  include  review  and  copying  of  any 
documents  related  to: 

(A)  Refinery  baseline  establishment, 
including  the  volume  and  sulfur 
content,  and  transfers  of  title  or  custody, 
of  any  gasoline  or  blendstocks,  whether 
Sulfur-FRGAS  or  Non-Sulfur-FRGAS. 
produced  at  the  foreign  refinery  during 
the  period  January  1, 1997  through  the 
date  of  the  refinery  baseline  petition  or 
through  the  date  of  the  inspection  or 
audit  if  a  baseline  petition  has  not  been 
approved,  and  any  work  papers  related 
to  refinery  baseline  establishment; 

(B)  The  volume  and  sulfur  content  of 
Sulfur-FRGAS; 

(C)  The  proper  classification  of 
gasoline  as  being  Sulfur-FRGAS  or  as 
not  being  Sulfur-FRGAS,  or  as  Certified 
Sulhn-FRGAS  or  as  Non-Certified 
Sulfur-FRGAS; 

(D)  Transfers  of  title  or  custody  to 
Sulfur-FRGAS; 

(E)  Sampling  and  testing  of  Sulfur- 
FRGAS; 

(F)  Work  performed  and  reports 
prepared  by  independent  third  parties 
and  by  independent  auditors  imder  the 
requirements  of  this  section  and 

§  80.415  including  work  papers;  and 

(G)  Reports  prepared  for  submission 
to  EPA,  and  any  work  papers  related  to 
such  reports. 

(vi)  Inspections  and  audits  by  EPA 
may  include  taking  samples  of  gasoline 
or  blendstock,  and  interviewing 
employees. 

(vii)  Any  employee  of  the  foreign 
refiner  will  be  made  available  for 
interview  by  the  EPA  inspector  or 
auditor,  on  request,  within  a  reasonable 
time  period. 

(viii)  English  language  translations  of 
any  documents  will  be  provided  to  an 
EPA  inspector  or  auditor,  on  request, 
within  10  working  days. 

(ix)  English  language  interpreters  will 
be  provided  to  accompany  EPA 
inspectors  and  auditors,  on  request. 

(2)  An  agent  for  service  of  process 
located  in  the  District  of  Coliunbia  will 
be  named,  and  service  on  this  agent 
constitutes  service  on  the  foreign  refiner 
or  any  employee  of  the  foreign  refiner 
for  any  action  by  EPA  or  otherwise  by 
the  United  States  related  to  the 
requirements  of  this  subpart  H. 

(3)  The  forum  for  any  civil  or  criminal 
enforcement  action  related  to  the 


provisions  of  this  section  for  violations 
of  the  Clean  Air  Act  or  regulations 
promulgated  thereimder  shall  be 
governed  by  the  Clean  Air  Act. 
including  the  EPA  administrative  forum 
where  allowed  imder  the  Clean  Air  Act. 

(4)  United  States  substantive  and 
procedural  laws  shall  apply  to  any  civil 
or  criminal  enforcement  action  against 
the  foreign  refiner  or  any  employee  of 
the  foreign  refiner  related  to  the 
provisions  of  this  section. 

(5)  Submitting  a  petition  for  an 
individual  refinery  sulfur  baseline, 
producing  and  exporting  gasoline  under 
an  individual  refinery  sulfur  baseline, 
and  all  other  actions  to  comply  with  the 
requirements  of  this  subpart  H  relating 
to  the  establishment  and  use  of  an 
individual  refinery  sulfur  baseline 
constitute  actions  or  activities  that 
satisfy  the  provisions  of  28  U.S.C. 
section- 1605  (a)  (2),  but  solely  with 
respect  to  actions  instituted  against  the 
foreign  refiner,  its  agents  and  employees 
in  any  court  or  other  tribunal  in  Uie 
United  States  for  conduct  that  violates 
the  requirements  applicable  to  the 
foreign  refiner  under  this  subpart  H, 
Including  conduct  that  violates  Tide  18 
U.S.C.  section  1001  and  Clean  Air  Act 
section  113(c)(2). 

(6)  The  foreign  refiner,  or  its  agents  or 
employees,  will  hot  seek  to  detain  or  to 
impose  civil  or  criminal  remedies 
against  EPA  inspectors  or  auditors, 
whether  EPA  employees  or  EPA 
contractors,  for  actions  performed 
within  the  scope  of  EPA  emplojrment 
related  to  the  provisions  of  this  section. 

(7)  The  commitment  required  by  this 
paragraph  (i)  shall  be  signed  by  the 
owner  or  president  of  the  foreign  refiner 
business. 

(8)  In  any  case  where  Sulfur-FRGAS 
produced  at  a  foreign  refinery  is  stored 
or  transported  by  another  company 
between  the  refinery  and  the  vessel  that 
transports  the  Sulftn-FRGAS  to  the 
United  States,  the  foreign  refiner  shall 
obtain  irom  each  such  other  company  a 
commitment  that  meets  the 
requirements  specified  in  paragraphs 
(i)(l)  through  (7)  of  this  section,  and 
these  conunitments  shall  be  included  in 
the  foreign  refiner's  baseline  petition. 

(j)  Sovereign  immunity.  By  submitting 
a  petition  for  an  individual  foreign 
refinery  baseline  imder  this  section,  or 
by  producing  and  exporting  gasoline  to 
the  United  States  under  an  individual 
refinery  sulfur  baseline  uinder  this 
section,  the  foreign  refiner,  its  agents 
and  employees,  without  exception, 
become  subject  to  the  full  operation  of 
the  administrative  and  judicial 
enforcement  powers  and  provisions  of 
the  United  States  without  limitation 
based  on  sovereign  immunity,  with 


respect  to  actions  instituted  against  the 
foreign  refiner,  its  agents  and  employees 
in  any  court  or  other  tribimal  in  die 
United  States  for  conduct  that  violates 
the  requirements  applicable  to  the 
foreign  refiner  under  this  subpart  H, 
including  conduct  that  violates  Tide  18 
U.S.C.  section  1001  and  Clean  Air  Act 
section  113(c)(2). 

(k)  Bond  posting.  Any  foreign  refiner 
shall  meet  the  requirements  of  this 
paragraph  (k)  as  a  condition  to  being 
assigned  an  individual  refinery  sulfiiir 
baseline. 

(1)  The  foreign  refiner  shall  post  a 
bond  of  the  amount  calculated  using  the 
following  equation: 

Bond=Gx$  0.01 
where: 

Bond=amoimt  of  the  bond  in  U.  S. 
dollars. 

G=the  largest  volume  of  gasoline 

produced  at  the  foreign  refinery  and 
exported  to  the  United  States,  in 
gallons,  during  a  single  calendar 
year  among  the  most  recent  of  the 
following  calendar  years,  up  to  a 
maximum  of  five  calendar  years: 
the  calendar  year  immediatelv 
preceding  the  date  the  baseline 
petition  is  submitted,  the  calendar 
year  the  baseline  petition  is 
submitted,  and  each  succeeding 
calendar  year. 

(2)  Bonds  shall  be  posted  by: 

(i)  Pajring  the  amount  of  the  bond  to 
the  Treasiu^r  of  the  United  States; 

(ii)  Obtaining  a  bond  in  the  proper 
amount  fitim  a  third  party  surety  agent 
that  is  payable  to  satisfy  United  States 
administrative  or  judicial  judgments 
against  the  foreign  refiner,  provided 
EPA  agrees  in  advance  as  to  the  third 
party  and  the  natiu«  of  the  surety 
agreement;  or 

(iii)  An  alternative  commitment  that 
results  in  eissets  of  an  appropriate 
liquidity  and  value  being  readily 
available  to  the  United  States,  provided 
EPA  agrees  in  advance  as  to  the 
alternative  commitment. 

(3)  If  the  bond  amount  for  a  foreign 
refinery  increases,  the  foreign  refiner 
shall  increase  the  bond  to  cover  the 
shortfall  within  90  days  of  the  date  the 
bond  amoimt  changes.  If  the  bond 
amount  decreases,  the  foreign  refiner 
may  reduce  the  amoimt  of  the  bond 
begiiming  90  days  after  the  date  the 
bond  amount  changes. 

(4)  Bonds  posted  under  this  paragraph 
(k)  shall: 

(i)  Be  used  to  satisfy  any  judicial 
judgment  that  results  from  an 
administrative  or  judicial  enforcement 
action  for  conduct  in  violation  of  this 
subpart  H,  including  where  such 
conduct  violates  Title  18  U.S.C.  section 
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1001  and  Clean|Air  Act  section 
113(c)(2): 

(ii)  Be  provided  by  a  corporate  surety 
that  is  listed  in  the  United  States 
Department  of  Treasury  Circular  570 
"Companies  Holding  Certificates  of 
Authority  as  Acceptable  Sureties  on 
Federal  Bonds  and  Acceptable 
Reinsuring  Companies"  (Available  from 
the  U.S.  Depart|nent  of  the  Treasury. 
Financial  Manajgement  Service,  Surety 
Bond  Branch,  3^00  East-West  Highway, 
Room  6A04,  Hyattsville,  Md.  20782. 
Also  available  on  the  internet  at  http:/ 
/www.fins.treaj  .gov/c570/c570.html); 
and 

(iii)  Include  a  commitment  that  the 
bond  will  remain  in  effect  for  at  least 
five  (5)  years  following  the  end  of  latest 
averaging  period  that  the  foreign  refiner 
produces  gasoline  pursuant  to  the 
requirements  of  this  Subpart  H. 

l5)  On  any  occasion  a  foreign  refiner 
bond  is  used  toj satisfy  any  judgment, 
the  foreign  refifer  shall  increase  the 
bond  to  cover  the  amount  used  within 
90  days  of  the  date  the  bond  is  used. 

(1)  [Reserved] 

(m)  English  language  reports.  Any 
report  or  other  pociunent  submitted  to 
EPA  by  an  foreign  refiner  shall  be  in 
English  language,  or  shall  include  an 
English  laneuage  translation. 

W  Prohibiti^s.  (1)  No  person  may 
combine  Certified  Sulfur-FRGAS  with 
any  Non-Certified  Sulfur-FRGAS  or 
Non-Sulfur-FRpAS,  and  no  person  may 
combine  Certified  Sulfur-FRGAS  with 
any  Certified  Stilfur-FRGAS  produced  at 
a  different  refinery,  until  the  importer 
has  met  all  the  requirements  of 
paragraph  (o)  ol  this  section,  except  as 
provided  in  paragraph  (e)  of  this 
section. 

(2)  No  foreign  refiner  or  other  person 
may  cause  ano|her  person  to  commit  an 
action  prohibitted  in  paragraph  (n){l)  of 
this  section,  or  that  otherwise  violates 
the  requirements  of  this  section. 

'  ~  ites  importer 
^ny  United  States 
leet  the  following 


(0)  United  S 
requirements 
importer  shall 
requirements: 

(1)  Each  bat 
shall  be  classi 
being  Sulfur 
FRGAS.  and  a 
Sulfur-FRGAS 


of  imported  gasoline 
ed  by  the  importer  as 
GAS  or  as  Non-Sulfur- 
h  batch  classified  as 
hall  be  further  classified 
as  Certified  Sujfur-FRGAS  or  as  Non- 
certified  Sulfut-FRGAS. 

(2)  Gasoline  ^hall  be  classified  as 
Certified  SulfuT-FRGAS  or  as  Non- 
Certified  Sulfii-FRGAS  according  to  the 
designation  bylthe  foreign  refiner  if  this 


designation  is 


supported  by  product 


transfer  docun  ents  prepared  by  the 
foreign  refiner  as  required  in  paragraph 
(d)  of  this  sect:  on,  imless  the  gasoline  is 
classified  as  N  m-Certified  Sulfur- 


FRGAS  under  paragraph  (g)  of  this 
section. 

(3)  For  each  gasoline  batch  classified 
as  Sidfur-FRGAS,  any  United  States 
importer  shall  perform  the  following 
procedures: 

(i)  hi  the  case  of  both  Certified  and 
Non-Certified  Sulfur-FRGAS,  have  an 
independent  third  party: 

(A)  Determine  the  voliune  of  gasoline 
in  the  vessel; 

(B)  Use  the  foreign  refiner's  Sulfur- 
FRGAS  certification  to  determine  the 
name  and  EPA-assigned  registration 
number  of  the  foreign  refinery  that 
produced  the  Sulfur-FRGAS; 

(C)  Determine  the  name  and  country 
of  registration  of  the  vessel  used  to 
transport  the  Sulfur-FRGAS  to  the 
United  States;  and 

(D)  Determine  the  date  and  time  the 
vessel  arrives  at  the  United  States  port 
of  entry. 

(ii)  In  the  case  of  Certified  Sulfur- 
FRGAS,  have  an  independent  third 
party: 

(A)  Collect  a  representative  sample 
from  each  vessel  compartment 
subsequent  to  the  vessel's  arrival  at  the 
United  States  port  of  entry  and  prior  to 
off  loading  any  gasoline  from  the  vessel; 

(B)  Prepare  a  voliune-weighted  vessel 
composite  sample  from  the 
compartment  samples;  and 

(C)  Determine  the  sulfur  value  using 
the  methodologies  specified  in  §80.330, 
by: 

(1)  The  third  party  analyzing  the 
sample;  or 

(2)  The  third  party  observing  the 
importer  analyze  the  sample. 

(4)  Any  importer  shall  submit  reports 
within  thirty  days  following  the  date 
any  vessel  transporting  SiUfur-FRGAS 
arrives  at  the  United  States  port  of  entry: 

(i)  To  the  Administrator  containing 
the  information  determined  under 
paragraph  (o)(3)  of  this  section;  and 

(ii)  To  the  foreign  refiner  containing 
the  information  determined  imder 
paragraph  (o)(3)(ii)  of  this  section. 

(5)(i)  Any  United  States  importer  shall 
meet  the  requirements  specified  in 
§  80.195  for  any  imported  gasoline  that 
is  not  classified  as  Certified  Sulfur- 
FRGAS  imder  paragraph  (o)(2)  of  this 
section. 

(p)  Truck  imports  of  Certified  Sulfur- 
FRGAS  produced  at  a  small  refinery.  (1) 
Any  refiner  whose  Certified  Sulfur- 
FRGAS  is  transported  into  the  United 
States  by  truck  may  petition  EPA  to  use 
alternative  procedures  to  meet  the 
following  requirements: 

(i)  Certification  under  paragraph  (d)(5) 
of  this  section; 

(ii)  Load  port  and  port  of  entry 
sampling  and  testing  under  paragraphs 
(0  and  (g)  of  this  section; 


(iii)  Attest  under  paragraph  (h)  of  this 
section;  and 

(iv)  Importer  testing  under  paragraph 
(o)(3)  of  this  section. 

(2)  These  alternative  procedures  must 
ensure  Certified  Sulfur-FRGAS  remains 
segregated  fitjm  Non-Certified  Sulfur- 
FRGAS  and  from  Non-Sulfur-FRGAS 
until  it  is  imported  into  the  United 
States.  The  petition  will  be  evaluated 
based  on  whether  it  adequately 
addresses  the  following: 

(i)  Provisions  for  monitoring  pipeline 
shipments,  if  applicable,  from  the 
refinery,  that  ensure  segregation  of 
Certified  Sulfur-FRGAS  from  that 
refinery  from  all  other  gasoline; 

(ii)  Contracts  with  any  terminals  and/ 
or  pipelines  that  receive  and/or 
transport  Certified  Sulfur-FRGAS,  that 
prohibit  the  commingling  of  Certified 
Sulfur-FRGAS  with  any  of  the 
following: 

(A)  Other  Certified  Sulfur-FRGAS 
from  other  refineries; 

(B)  All  Non-Certified  Sulfur-FRGAS; 
or 

(C)  All  Non-Sulfur-FRGAS; 

(iii)  Procediues  for  obtaining  and 
reviewing  truck  loading  records  and 
United  States  import  documents  for 
Certified  Sulfur-FRGAS  to  ensvue  that 
such  gasoline  is  only  loaded  into  trucks 
making  deliveries  to  the  United  States; 
and 

(iv)  Attest  procedures  to  be  conducted 
annually  by  an  independent  third  party 
that  review  loading  records  and  import 
dociunents  based  on  volume 
reconciliation,  or  other  criteria,  to 
confirm  that  all  Certified  Sulfur-FRGAS 
remains  segregated  throughout  the 
distribution  system  and  is  only  loaded 
into  trucks  for  import  into  the  United 
States. 

(3)  The  petition  required  by  this 
section  must  be  submitted  to  EPA  along 
with  the  application  for  small  refiner 
status  and  individual  refinery  sulfur 
baseline  and  standards  imder  §  80.240 
and  this  section. 

(q)  Withdrawal  or  suspension  of  a 
foreign  refinery's  baseline.  EPA  may 
withdraw  or  suspend  a  baseline  that  has 
been  assigned  to  a  foreign  refinery 
where: 

(1)  A  foreign  refiner  fails  to  meet  any 
requirement  of  this  section; 

(2)  A  foreign  government  fails  to 
allow  EPA  inspections  as  provided  in 
paragraph  (i)(l)  of  this  section; 

(3)  A  foreign  refiner  asserts  a  claim  of, 
or  a  right  to  claim,  sovereign  immunity 
in  an  action  to  enforce  the  requirements 
in  this  subpart  H;  or 

(4)  A  foreign  refiner  fails  to  pay  a  civil 
or  criminal  penalty  that  is  not  satisfied 
using  the  foreign  refiner  bond  specified 
in  paragraph  (k)  of  this  section. 
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(r)  Early  use  of  a  foreign  refinery 
baseline.  (1)  A  foreign  refiner  may  begin 
using  an  individual  refinery  baseline 
before  EPA  has  approved  the  baseline, 
provided  that: 

(i)  A  baseline  petition  has  been 
submitted  as  required  in  paragraph  (b) 
of  this  section; 

(ii)  EPA  has  made  a  provisional 
finding  that  the  baseline  petition  is 
complete; 

(iii)  The  foreign  refiner  has  made  the 
commitments  required  in  paragraph  (i) 
of  this  section; 

(iv)  The  persons  who  will  meet  the 
independent  third  party  and 
independent  attest  requirements  for  the 
foreign  refinery  have  made  the 
commitments  required  in  paragraphs 
(f)(3)(iii)  and  (h)(7)(iii)  of  this  section; 
and 

(v)  The  foreign  refiner  has  met  the 
bond  requirements  of  paragraph  (k)  of 
this  section. 

(2)  In  any  case  where  a  foreign  refiner 
uses  an  individual  refinery  baseline 
before  final  approval  under  paragraph 
(r){l)  of  this  section,  and  the  foreign 
refinery  baseline  values  that  ultimately 
are  approved  by  EPA  are  more  stringent 
than  the  early  baseline  values  used  by 
the  foreign  refiner,  the  foreign  refiner 
shall  recalculate  its  compliance,  ab 
initio,  using  the  baseline  values 
approved  by  EPA,  and  the  foreign 
refiner  shall  be  liable  for  any  residting 
violation  of  the  conventional  gasoline 
requirements. 

(s)  Additional  requirements  for 
petitions,  reports  and  certificates.  Any 
petition  for  a  refinery  baseline  under 
§  80.250  or  §  80.295,  any  alternative 
procedures  under  paragraph  (r)  of  this 
section,  any  report  or  other  submission 
required  by  paragraphs  (c),  (f)(2),  or  (i) 
of  this  section,  and  any  certification 
under  paragraph  (d)(3)  of  this  section 
shall  be: 

(1)  Submitted  in  accordance  with 
procedures  specified  by  the 
Administrator,  including  use  of  any 
forms  that  may  be  specified  by  the 
Administrator;  and 

(2)  Be  signed  by  the  president  or 
owner  of  the  foreign  refiner  company,  or 
by  that  person's  immediate  designee, 
and  shall  contain  the  following 
declaration: 

I  hereby  certify:  (1)  that  I  have  actual 
authority  to  sign  on  behalf  of  and  to  bind 
[insert  name  of  foreign  refiner]  with  regard  to 
all  statements  contained  herein;  (2)  that  I  am 
aware  that  the  information  contained  herein 
is  being  certified,  or  submitted  to  the  United 
States  Environmental  Protection  Agency, 
under  the  requirements  of  40  CFR.  Part  80, 
subpart  H,  and  that  the  information  is 
material  for  determining  compliance  under 
these  regulations;  and  (3)  that  I  have  read  and 


understand  the  information  being  certified  or 
submitted,  and  this  information  is  true, 
complete  and  correct  to  the  best  of  my 
knowledge  and  belief  after  I  have  taken 
reasonable  and  appropriate  steps  to  verify  the 
accuracy  thereof. 

I  affirm  that  I  have  read  and  understand  the 
provisions  of  40  CFR  Part  80,  subpart  H, 
including  40  CFR  80.410  [insert  name  of 
foreign  refiner].  Pursuant  to  Clean  Air  Act 
section  113(c)  and  Title  18,  United  States 
Code,  section  1001,  the  penalty  for  furnishing 
false,  incomplete  or  misleading  information 
in  this  certification  or  submission  is  a  fine  of 
up  to  $10,000,  and/or  imprisonment  for  up 
to  five  years. 

Attest  Engagements 

§  80.41 5    What  are  the  attest  engagement 
requirenients  for  gasoline  sulfur 
compliance  applicable  to  refiners  and 
importers? 

Ln  addition  to  the  requirements  for 
attest  engagements  that  apply  to  refiners 
and  importers  under  §§80.125  through 
80.130,  and  §80.410,  the  attest 
engagements  for  importers  and  refiners 
must  include  the  following  procediu^s 
and  requirements  each  year. 

(a)  Baseline.  (1)  Obtain  the  EPA  sulfur 
baseline  approval  letter  for  the  refinery 
to  determine  the  refinery's  applicable 
sulfur  baseline  and  baseline  voliune 
under  §§  80.250  or  80.295. 

(2)  If  the  year  being  reviewed  is  2004 
through  2006  (2007  for  refineries  with 
small  refiner  status)  and  the  refinery  or 
importer  produced  or  imported  any 
GPA  gasoline  under  §  80.216  or  the 
refiner  has  approved  status  for  a  small 
refinery: 

(i)  Ootain  the  refinery's  annual  sulfur 
reports  for  2000  through  2003;  and 

(ii)  Determine  whether  the  aimual 
average  sulfur  level  for  any  year  credits 
were  generated  for  2000  through  2003 
was  less  than  the  baseline  level  imder 
paragraph  (a)(1)  of  this  section. 

(3)  If  the  annual  average  sulfur 
content  for  any  year  credits  were  created 
for  2000  through  2003  was  less  than  the 
baseline  level  under  paragraph  (a)(1)  of 
this  section,  report  as  a  finding  the 
lowest  aimual  sulfur  level  as  the  new 
baseline  value.  For  GPA  gasoline  add  30 
ppm  to  obtain  the  GPA  standard,  not  to 
exceed  150  ppm. 

(4)  If  the  refinery  being  reviewed  is  a 
small  refinery  and  the  annual  volume 
imder  paragraph  (b)(2)  of  this  section  is 
greater  than  the  baseline  volume, 
calculate  the  applicable  standard  in 
accordance  with  §  80.240(c). 

(5)  Obtain  a  written  representation 
from  the  company  representative  stating 
the  sulfur  value  that  the  company  used 
as  its  baseline  and  agree  that  number  to 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section  and  to  the  reports  to  EPA. 

(b)  EPA  reports.  (1)  Obtain  and  read 
a  copy  of  the  refinery's  or  importer's 


annual  sulfur  reports  filed  with  EPA  for 
the  year. 

(2)  Agree  the  yearly  volume  of 
gasoline  reported  to  EPA  in  the  sulfur 
reports  with  the  inventory 
reconciliation  analysis  under  §80.128. 

(3)  For  the  years  2004  through  2006. 
calculate  the  annual  volume  and 
avenige  sulfur  level  for  gasoline 
classified  as  GPA  gasoline  under 

§§  80.216  and  80.219,  and  calculate  the 
aimual  volume  and  average  sulfur  level 
for  gasoline  not  classified  as  GPA 
gasoline,  and  agree  these  values  with 
the  values  reported  to  EPA. 

(4)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  calculate  the 
aimual  average  sulfur  level  for  all 
gasoline  and  agree  that  value  with  the 
value  reported  to  EPA. 

(5)  Obtain  and  read  a  copy  of  the 
refinery's  or  importer's  sulfur  credit 
report. 

(c)  Credit  generation  before  2004.  In 
the  case  of  a  refinery  that  only  generates 
credits  during  2000  through  2003: 

(1)  Obtain  a  written  representation 
from  the  company  representative  stating 
the  refinery  produces  gasoline  from 
crude  oil. 

(2)  Compute  and  report  as  a  finding 
the  sulfur  baseline  from  paragraph  (a)  of 
this  section  multiplied  by  0.9. 

(3)  Obtain  the  annual  average  sulfur 
level  from  paragraph  (b)(4)  of  this 
section. 

(4)  If  the  sulfur  value  under  paragraph 
(c)(3)  of  this  section  is  less  than  the 
siUfur  value  under  paragraph  (c)(2)  of 
this  section,  compute  and  report  as  a 
finding  the  difference  between  the 
annual  average  sulfur  level  and  the 
refinery's  sulfur  baseline  from 
paragraph  (a)  of  this  section. 

(5)  Compute  and  report  as  a  finding 
the  total  number  of  sulfur  credits 
generated  by  multiplying  the  value  in 
paragraph  (c)(4)  of  this  section  by  the 
volume  of  gasoline  in  paragraph  (b)(2)  of 
this  section,  and  agree  this  value  with 
the  value  reported  to  EPA. 

(d)  Credit  generation  in  2004  and 
thereafter.  The  following  procedures 
shall  be  completed  for  a  refinery  or 
importer  that  generates  credits  in  2004 
and  thereafter: 

(1)  Obtain  the  annual  average  sidfur 
level  for  gasoline  not  classified  as  GPA 
from  paragraph  (b)(3)  of  this  section. 

(2)  If  the  sulfur  value  under  paragraph 
(d)(1)  of  this  section  is  less  than  30  ppm, 
compute  and  report  as  a  finding  the 
difference  between  the  sulfur  level 
xmder  paragraph  (d)(1)  of  this  section 
and  30  ppm. 

(3)  Compute  and  report  as  a  finding 
the  total  number  of  sulfur  credits 
generated  by  multiplying  the  value 
calculated  in  paragraph  (d)(2)  of  this 
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section  by  the  volume  of  gasoline  not 
classified  as  GPA  in  paragraph  (b)(3)  of 
this  section,  and  agree  this  number  with 
the  niunber  reported  to  EPA. 

(4)  Obtain  tke  annual  average  sulfur 
level  for  gasoline  classified  as  GPA  from 
paragraph  (b)(b)  of  this  section. 

(5)  If  the  sulfur  value  under  paragraph 
(d)(4)  of  this  section  is  less  than  the 
applicable  lev  si  under  §80.310, 
compute  and  report  as  a  finding  the 
difference  betWeen  the  sulfur  level 
under  paragra^jh  (d)(4)  of  this  section 
and  the  appropriate  level  in  §  80.310  . 

(6)  Compute  and  report  as  a  finding 
the  total  numlier  of  sulfur  credits 
generated  by  multiplying  the  value 
calculated  in  paragraph  (d)(5)  of  this 
section  by  thelyolume  of  gasoline 
classified  as  qPA  in  paragraph  (b)(3)  of 
this  section,  aiid  agree  this  nxunber  with 
the  nimiber  reported  to  EPA. 

(7)  If  the  refiner  has  an  approved 
status  as  a  sm$ll  refinery,  obtain  the 
annual  averagfe  sulfur  level  for  gasoline 
from  paragrani  (b)(4)  of  this  section. 

(8)  If  the  sulfur  value  under  paragraph 
(d)(7)  of  this  sbction  is  less  than  the 
applicable  statidard  under  §  80.240, 
compute  and  report  as  a  finding  the 
difference  between  the  sulfur  level 
under  paragraph  (d)(7)  of  this  section 
and  the  appropriate  standard  under 
§80.240. 

(9)  Compute  I  and  report  as  a  finding 
the  total  numl  )er  of  sulfur  credits 
generated  by  oiultiplying  the  value 
calculated  in  paragraph  (d)(8)  of  this 
section  by  thd  volume  of  gasoline  in 
paragraph  (b)  14)  of  this  section,  and 
agree  this  number  with  the  number 
reported  to  EPA. 

(e)  Credit  purchases  and  sales.  The 
following  attept  procedures  shall  be 
completed  foil  a  refinery  or  importer  that 
is  a  transferor]  or  transferee  of  credits 
during  an  averaging  period: 

(1)  Obtain  oontracts  or  other 
documents  (of  all  credits  transferred  to 
another  refinery  or  importer  during  the 
year  being  reviewed;  compute  and 
report  as  a  fin  ding  the  number  and  year 
of  creation  of  credits  represented  in 
these  dociune  nts  as  being  transferred 
away;  and  agiee  with  the  report  to  EPA. 

(2)  Obtain  ( ontracts  or  other 
dociunents  fo  r  all  credits  received 
during  the  year  being  reviewed; 
compute  and  ireport  as  a  finding  the 
number  and  ]  ear  of  creation  of  credits 
represented  ii  i  these  documents  as  being 
received;  and  agree  with  the  report  to 
EPA. 

(f)  Credits  lequired  for  non-GPA 
gasoline.  The  following  attest 
procedures  si  lall  be  completed  for 
refineries  anc  importers  in  2005  and 
thereafter  (2034  and  thereafter  for 


refineries  having  standards  imder 
§80.240): 

(1)  Obtain  the  annual  average  sulfur 
level  for  gasoline  not  classified  as  GPA 
from  paragraph  (b)(3)  of  this  section. 

(2)  If  the  value  in  paragraph  (f)(1)  of 
this  section  is  greater  than  30  ppm  (or 
greater  than  the  small  refinery 
standard),  compute  and  report  as  a 
finding  the  difference  between  30  ppm 
(or  the  standard  under  §  80.240)  and  the 
value  in  paragraph  (f)(1)  of  this  section. 

(3)  Compute  and  report  as  a  finding 
the  total  sulfur  credits  required  by 
multipljring  the  value  in  paragraph  (f)(2) 
of  this  section  times  the  volimie  of 
gasoline  not  classified  as  GPA  in 
paragraph  (b)(3)  of  this  section,  and 
agree  with  the  report  to  EPA. 

(4)  Obtain  the  refiner's  or  importer's 
representation  as  to  the  portion  of  the 
deficit  under  paragraph  (f)(3)  of  this 
section  that  was  resolved  with  credits, 
the  portion  that  was  resolved  with 
allotments  in  2005  only  or  that  was 
carried  forward  as  a  deficit  under 

§  80.205,  and  agree  writh  the  report  to 
EPA  (refineries  subject  to  standards 
under  §  80.240  cannot  carry  deficits 
forward). 

(g)  Credits  required  for  GPA  gasoline. 
The  following  attest  procediu^s  shall  be 
completed  in  2004  through  2006  for  a 
refinery  or  importer  that  produces 
gasoline  subject  to  the  geographic 
phase-in  area  standards  under  §  80.216: 

(1)  Obtain  the  annual  average  sulfur 
level  for  the  refinery's  or  importer's 
GPA  gasoline  from  paragraph  (b)(3)  of 
this  section. 

(2)  If  the  value  in  paragraph  (g)(1)  of 
this  section  is  greater  than  the  refinery's 
or  importer's  baseline  plus  30  ppm 
under  §  80.216,  as  determined  in 
paragraph  (a)  of  this  section  or  150  ppm, 
whichever  is  less,  compute  and  report 
as  a  finding  the  difference  between  the 
annual  average  sulfur  level  and  the 
basehne  level  plus  30  ppm,  or  150  ppm, 
whichever  is  less. 

(3)  Compute  and  report  as  a  finding 
the  total  sulfur  credits  and/or  allotments 
required  by  multiplying  the  value  in 
paragraph  (g)(2)  of  this  section  times  the 
volume  of  GPA  gasoline  from  paragraph 
(b)(3)  of  this  section. 

(4)  Obtain  the  refiner's  or  importer's 
representation  as  to  the  portion  of  the 
deficit  under  paragraph  (g)(3)  of  this 
section  that  was  resolved  with  credits, 
or  the  portion  that  was  resolved  with 
allotments  in  2004  or  2005  only 
(compliance  deficits  for  GPA  gasoline 
cannot  be  carried  forward. 

(h)  Credit  expiration.  The  following 
attest  procedures  shall  be  completed  for 
a  refinery  or  importer  that  possesses 
credits  during  an  averaging  period: 


(1)  Obtain  a  Ust  of  all  credits  in  the 
refiner's  or  importer's  possession  at  any 
time  during  the  year  being  reviewed, 
identified  by  the  year  of  creation  of  the 
credits. 

(2)  If  the  year  being  reviewed  is  2006 
and  thereafter,  except  in  the  case  of 
gasoline  produced  for  use  in  the  GPA 
and  gasoline  produced  by  small  refiners, 
determine  whether  any  credits 
identified  in  paragraph  (h)(1)  of  this 
section  or  Type  A  sulfur  allotments 
created  under  paragraph  (i)  of  this 
section  and  converted  to  credits  were 
created  before  2004.  and  if  so.  report  as 
a  finding  this  niunber  of  expired  credits. 

(3)  If  tiie  year  being  reviewed  is  2008 
and  thereafter,  determine  whether  any 
credits  identified  in  paragraph  (h)(1)  of 
this  section  or  Type  B  sulfur  allotments 
created  under  paragraph  (i)  of  this 
section  and  converted  to  credits  were 
created  more  than  5  years  before  the 
year  being  reviewed,  and  if  so,  report  as 
a  finding  this  number  of  expired  credits 
(for  example,  vmused  credits  created 
diuing  the  2004  averaging  period  expire 
at  the  end  of  the  2009  averaging  period). 

(i)  Optional  credit  and  allotment 
generation  in  2003.  The  following 
requirements  apply  to  any  refinery  that 
generates  credits  and  allotments  in  2003 
under  §  80.275(a): 

(1)  Obtain  a  vmtten  representation 
from  the  company  representative  stating 
the  refinery  produces  gasoline  from 
crude  oil. 

(2)  Obtain  the  refinery  baseline  value 
from  paragraph  (b)(1)  of  this  section,  the 
annual  volume  from  paragraph  (b)(2)  of 
this  section  and  the  annual  average 
sulfur  level  from  paragraph  {b)(4)  of  this 
section. 

(3)  Based  on  the  annual  sulfur  level 
and  refinery  baseline,  determine  which 
equation  imder  §  80.275(a)(2)  appUes. 

(4)  Using  the  applicable  equations 
imder  §  80.275(a)(2),  recalculate  the 
sulfur  allotments,  by  type,  and  credits 
and  report  as  a  finding. 

(j)  Credit  reconciliation.  The  following 
attest  procedures  shall  be  completed 
each  year  credits  were  in  the  refiner's  or 
importer's  possession  at  any  time  during 
the  year: 

(1)  Obtain  the  credits  remaining  or  the 
credit  deficit  from  the  previous  year 
from  the  refiner's  or  importer's  report  to 
EPA  for  the  previous  year. 

(2)  Compute  and  report  as  a  finding 
the  net  credits  remaining  at  the 
conclusion  of  the  year  being  reviewed 
by  totaling: 

(i)  Credits  remaining  from  the 
previous  year;  plus 

(ii)  Credits  generated  under 
paragraphs  (c).  (d)  and  (i)  of  this  section; 
plus 
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(ill)  Allotments  generated  under  « 
paragraph  (i)  of  this  section  which  are 
converted  to  credits;  plus 

(iv)  Credits  purchased  under 
paragraph  (e)  of  this  section;  minus 

(v)  Credits  sold  under  paragraph  (e)  of 
•    this  section;  minus 

(vi)  Credits  used  under  paragraphs  (f) 
and  (g)  of  this  section;  minus 

(vii)  Credits  expiring  imder  paragraph 
(h)  of  this  section;  minus 

(viii)  Credit  deficit  from  the  previous 
year. 

(3)  Agree  the  credits  remaining  or  the 
credit  deficit  at  the  conclusion  of  the 
year  being  reviewed  with  the  report  to 
EPA. 

(4)  If  the  refinery  or  importer  had  a 
credit  deficit  for  both  the  previous  year 
and  the  year  being  reviewed,  report  this 
fact  as  a  finding. 

(k)  Sulfur  allotments  in  2004  and 
2005.  The  following  requirements  apply 
to  any  refinery  or  importer  that  is 
subject  to  corporate  pool  average 
standards  imder  §  80.195: 

(1)  Corporate  pool  average,  (i)  Obtain 
the  annual  average  sulfur  level  for  the 
refiner  or  importer  fi-om  the  sulfur 
report  filed  with  EPA  for  all  gasoline 
subject  to  corporate  pool  standards  (all 
gasoline  produced  and  imported,  except 
that  if  50%  or  greater  of  the  gasoline 
volume  was  GPA  gasoline  the  refiner  or 
importer  is  not  subject  to  the  corporate 
pool  average). 

(ii)  Compute  and  report  as  a  finding 
the  company's  gasoline  voliune  subject 
to  corporate  pool  standards  and  average 
sulfur  level  for  gasoline  subject  to 
corporate  pool  standards,  and  agree 
with  the  values  reported  to  EPA. 

(2)  Allotment  generation,  (i)  For  2004, 
if  the  corporate  pool  average  is  less  than 
120  ppm,  compute  and  report  as  a 
finding  the  number  and  type  of  sulfur 
allotments  generated  in  accordance  with 
the  applicable  provisions  imder 

§  80.275(b). 

(ii)  For  2005,  if  the  corporate  pool 
average  is  less  than  90  ppm,  compute 
and  report  as  a  finding  the  number  and 
type  of  sulfur  allotments  generated  in 
accordance  with  the  applicable 
provisions  imder  §  80.275(b). 

(iii)  If  the  refiner  or  importer 
produced  and  imported  50%  or  more  of 
its  gasoline  for  GPA  use  in  2004  or  2005, 
no  allotments  can  be  generated  in  that 
year. 

(3)  Allotment  purchases  and  sales,  (i) 
Obtain  contracts  or  other  dociunents  for 
all  allotments  transferred  to  another 
company  during  the  year  being 
reviewed;  compute  and  report  as  a 
finding  the  number  of  allotments 
represented  in  these  dociunents  as  being 
transferred  away;  and  agree  with  the 
report  to  EPA. 


(ii)  Obtain  contracts  or  other 
documents  for  all  allotments  received 
during  the  year  being  reviewed; 
compute  and  report  as  a  finding  the 
number  of  allotments  represented  in 
these  dociunents  as  being  received;  and 
agree  with  the  report  to  EPA. 

(4)  Allotments  required,  (i)  For  2004, 
if  the  corporate  pool  average  is  greater 
than  120  ppm,  compute  and  report  as  a 
finding  the  number  of  allotments 
required  by  multiplying  the  amount  the 
corporate  pool  average  is  above  120 
ppm  times  the  corporate  pool  volume, 
and  agree  with  the  report  to  EPA. 

(ii)  For  2005,  if  the  corporate  pool 
average  is  greater  than  90  ppm,  compute 
and  report  as  a  finding  the  number  of 
allotments  required  by  multiplying  the 
amount  the  corporate  pool  average  is 
above  90  ppm  times  the  corporate  pool 
volume,  and  agree  with  the  report  to 
EPA. 

(iii)  Obtain  the  number  of  allotments 
used  to  meet  standards  for  GPA  gasoline 
determined  in  paragraph  (g)  of  this 
section. 

(5)  Allotment  reconciliation,  (i) 
Compute  and  report  as  a  finding  the  net 
allotments  remaining  at  the  conclusion 
of  the  year  being  reviewed  by  totaling 
allotments: 

(A)  Generated  under  paragraphs  (i){4) 
and  (k){2)  of  this  section;  plus 

(B)  Purchased  under  paragraph  (k)(3) 
of  this  section;  minus 

(C)  Sold  under  paragraph  (k)(3)  of  this 
section;  minus 

(D)  Used  under  paragraph  (k)(4)  of 
this  section  for  demonstrating 
compliance  with  the  corporate  pool 
average. 

(ii)  Report  as  a  finding  any  allotments 
generated  in  2003  or  2004  that  are  used 
to  meet  the  corporate  pool  standards  in 
2005  that  were  not  reduced  to  50%  of 
their  original  value. 

(iii)  If  the  company's  net  allotments 
remaining  are  less  than  zero,  report  this 
fact  as  a  finding. 

PART  85— CONTROL  OF  AIR 
POLLUTION  FROM  MOBILE  SOURCES 

5.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7521,  7522.  7524, 
7525,  7541.  7542,  7601(a). 

6.  Section  85.1515  is  amended  by: 

a.  redesignating  the  existing 
paragraph  (c)  as  paragraph  (c)(1), 

b.  adding  new  paragraphs  (c)(2), 
(c)(3),  (c)(5),  (c)(6)  and  (c)(7).  and  adding 
and  reserving  paragraph  (c)(4),  and 

c.  revising  paragraph  (d). 

The  revisions  and  additions  read  as 
follows: 


§  85.1 51 5    Emission  standards  and  test 
procedures  applicat>le  to  imported 
nonconfonning  motor  vehicles  and  motor 
vehicle  engines. 

•         *         *         •         • 

{c)(l)  *   *  • 

(2)(i)  The  provisions  of  paragraph 
(c)(1)  of  this  section  notwithstanding, 
nonconforming  light-duty  vehicles  and 
fight  light-duty  trucks  (LDV/LLDTs) 
modified  in  model  years  2004,  2005  or 
2006  must  meet  the  FTP  exhaust 
emission  standards  of  bin  9  in  Tables 
S04-1  and  S04-2  in  40  CFR  86.181 1-04 
and  the  evaporative  emission  standards 
for  light-duty  vehicles  and  light  light- 
duty  trucks  specified  in  40  CFR 
86.181  l-04(e)(5). 

(ii)  NonconJForming  LDT3s  and  LDT4s 
(HLDTs)  and  medium-duty  passenger 
vehicles  (MDPVs)  modified  in  model 
years  2004  through  2006  must  meet  the 
FTP  exhaust  emission  standards  of  bin 
10  in  Tables  S04-1  and  S04-2  in  40  CFR 
86.1811-04  and  the  applicable 
evaporative  standards  specified  in  40 
CFR  86.1811-04(e){5).  For  2004  model 
year  HLDTs  and  MDPVs  where 
modifications  commence  on  the  first 
vehicle  of  a  test  group  before  December 
21,  2003,  this  requirement  does  not 
apply  to  the  2004  model  year.  ICIs 
opting  to  bring  all  of  their  2004  model 
year  HLDTs  and  MDPVs  into 
compliance  with  the  exhaust  emission 
standards  of  bin  10  in  Tables  S04-1  and 
S04-2  in  40  CFR  86.1811-04,  may  use 
the  optional  higher  NMOG  values  for 
their  2004-2006  model  year  LDT2s  and 
2004-2008  LDT4S. 

(iii)  Nonconforming  LDT3s  and 
LDT4S  (HLDTs)  and  medium-duty 
passenger  vehicles  (MDPVs)  modified  in 
model  years  2007  and  2008  must  meet 
the  FTP  exhaust  emission  standards  of 
bin  8  in  Tables  S04-1  and  S04-2  in  40 
CFR  86.1811-04  and  the  applicable 
evaporative  standards  specified  in  40 
CFR86.1811-04(e)(5). 

(iv)  Nonconforming  LDV/LLDTs 
modified  in  model  years  2007  and  later 
and  nonconfoming  HLDTs  and  MDPVs 
modified  in  model  years  2009  and  later 
must  meet  the  FTP  exhaust  emission 
standards  of  bin  5  in  Tables  S04-1  and 
S04-2  of  40  CFR  86.1811-04.  and  the 
evaporative  standards  specified  in  40 
CFR  86.1811(e)(1)  through  (e)(4). 

(v)  ICIs  are  exempt  from  the  Tier  2 
and  the  interim  non-Tier  2  phase-in 
intermediate  percentage  requirements 
for  exhaust,  evaporative  and  refueling 
emissions  described  in  40  CFR  86.1811- 
04. 

(3)(i)  As  an  option  to  the  requirements 
of  paragraph  (c)(2)  of  this  section, 
independent  commercial  importers  may 
elect  to  meet  lower  bins  in  Tables  S04- 
1  and  S04-2  of  40  CFR  86.1811-04  than 
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specified  in  pairagraph  (c)(2)  of  this 
section  and  baiik  or  sell  credits  as 
permitted  in  4p  CFR  86.1860-04  and  40 
CFR  86.1861-d4.  An  ICI  may  not  meet 
hi^er  bins  in  Tables  S04-1  and  S04-2 
of  40  CFR  86.1811-04  than  specified  in 
paragraph  (c)(i)  of  this  section  unless  it 
demonstrates  to  the  Administrator  at  the 
time  of  certificstion  that  it  has  obtained 
appropriate  and  sufficient  NOx  credits 
from  another  manufacturer,  or  has 
generated  theii  in  a  previous  model 
year  or  in  the  ^urrent  model  year  and 
not  transferred  them  to  another 
manufacturer  ©r  used  them  to  address 
other  vehicles  as  permitted  in  40  CFR 
86.1860-04  and  40  CFR  86.1861-04. 

(ii)  Where  a^  ICI  desires  to  obtain  a 
certificate  of  conformity  using  a  bin 
higher  than  specified  in  paragraph  (c)(2) 
of  this  section  d  but  does  not  have 
sufficient  credits  to  cover  vehicles 
produced  undi  >r  such  certificate,  the 
Administrator  may  issue  such  certificate 
if  the  ICI  has  also  obtciined  a  certificate 
of  conformity  for  vehicles  certified 
using  a  bin  lo\  irer  than  that  required 
under  paragra;  )h  (c)(2)  of  this  section. 
The  ICI  may  tl  en  produce  vehicles  to 
the  higher  bin  only  to  the  extent  that  it 


has  generated  sufficient  credits  from 
vehicles  certified  to  the  lower  bin 
during  the  same  model  year. 

(4)  Rleserved] 

(5)  Except  for  the  situation  where  an 
ICI  desires  to  hank,  sell  or  use  NOx 
credits  as  described  in  paragraph  (c)(3) 
of  this  section,  the  requirements  of  40 
CFR  86.1811-04  related  to  fleet  average 
NOx  standards  and  requirements  to 
comply  with  such  standards  do  not 
apply  to  vehicles  modified  under  this 
subpart. 

(6)  ICIs  using  bins  higher  than  those 
specified  in  paragraph  (c)(2)  of  this 
section  must  monitor  their  production 
so  that  they  do  not  produce  more 
vehicles  certified  to  the  standards  of 
such  bins  than  their  available  credits 
can  cover.  ICIs  must  not  have  a  credit 
deficit  at  the  end  of  a  model  year  and 
are  not  permitted  to  use  the  deficit 
carryforward  provisions  provided  in  40 
CFR  86.1860-04(e). 

(7)  The  Administrator  may  condition 
the  certificates  of  conformity  issued  to 
ICIs  as  necessary  to  ensure  that  vehicles 
subject  to  paragraph  (c)  of  this  section 
comply  with  the  appropriate  average 
NOx  standard  for  each  model  year. 


(fl)  Except  as  provided  in  paragraph 
(c)  of  this  section,  ICI's  must  not 
participate  in  emission-related  programs 
for  emissions  averaging,  banking  and 
trading,  or  nonconformance  penalties. 


PART  86— CONTROL  OF  EMISSIONS 
FROM  NEW  AND  IN-USE  HIGHWAY 
VEHICLES  AND  ENGINES 

7.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

8.  In  §  86.1  the  table  in  paragraph 
(b)(4)  is  amended  by  revising  the  entry 
for  "Cahfomia  Regulatory  Requirements 
Applicable  to  the  'LEV  II'  Program"  in 
alphabetical  order  and  by  revising  the 
entry  for  "California  Regulatory 
Requirements  Applicable  to  the 
National  Low  Emission  Vehicle 
Program,  October  1996",  to  read  as 
follows: 

§86.1     Reference  materials. 

***** 

(b)*  *  * 
(4)*   *   * 


Document  No.  and  name 


California  Regubtory  Requirements  Applicable  to  the  "LEV  M"  Pro- 
gram, includln]:. 
1   California  Exhaust  Emission  Standards  and  Test  Procedures  for 
2003  and  Subsequent  Model  Zero-Emission  Vehicles  and  2001 
and  Subsequent  Model  Hybrid  Electric  Vehicles,  in  the  Pas- 
senger C^r,  Light-duty  Tmck  and  Medium-duty  Vehicle  Classes. 
August  5,  1999. 
2.  Califomi^  Non-Methane  Organic  Gas  Test  Procedures.  August 
5,  1999. 
Califomia  Regulatory  Requirements  Applicable  to  the  National  Low 
Emission  Vehicle  Program,  October  1996. 


40  CFR  part  86  reference 


86.1806-01;  86.1811-04;  86.1844-01. 


86.1803-01;  86.1810-01;  86.1811-04. 

86.113-004;  86.612-97;  86.1012-97;  86.1702-99;  86.1708-99; 
86.1709-99;  86,1717-99;  86.1735-99;  86.1771-99;  86.1775-99; 
86.1776-99;  86.1777-99;  Appendix  XVI;  Appendix  XVII. 


Subpart  A — GJeneral  Provisions  for 
Emission  Reflations  for  1977  and 
Later  Model  Ylsar  New  Light-Duty 
Vehicles,  Light-Duty  Trucks  and 
Heavy-Duty  Ehgines,  and  for  1985  and 
Later  Model  viear  New  Gasoline- 
Fueled,  Natural  Gas-Fueled,  Liquefied 
Petroleum  Gas-Fueled  and  Methanoi- 
Fueled  Heavy-Duty  Vehicles 


9.  Section 
adding  parag 


1.004-11  is  amended  by 
Bph  (e)  to  read  as  follows: 


1 86.004-1 1    Ejnission  standards  for  2004 
and  later  model  year  diesel  heavy-duty 
engines  and  vehicles. 


(e)  The  stai^ard 
section  do  nol 
medium-duty 
(MDPVs)  that 


s  described  in  this 
apply  to  diesel-fueled 
passenger  vehicles 
are  subject  to  regulation 


imder  subpart  S  of  this  part,  except  as 
specified  in  subpart  S  of  this  part.  The 
standards  described  in  this  section  also 
do  not  apply  to  diesel  engines  used  in 
such  MDPVs,  except  as  specified  in  the 
regulations  in  subpart  S  of  this  part.  The 
term  "medium-duty  passenger  vehicle" 
is  defined  in  §  86.1803. 

10.  Section  86.099-10  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  86.099-1 0    Emission  standards  for  1 999 
and  later  model  year  Otto-cycle  heavy-duty 
engines  and  vehicles. 

***** 

(e)  The  standards  described  in  this 
section  do  not  apply  to  Otto-cycle 
medium-duty  passenger  vehicles 
(MDPVs)  that  are  subject  to  regxilation 
under  subpart  S  of  this  part,  except  as 
specified  in  subpart  S  of  this  part.  The 
standards  described  in  this  section  also 
do  not  apply  to  Otto-cycle  engines  used 


in  such  MDPVs,  except  as  specified  in 
subpart  S  of  this  part.  The  term 
"medium-duty  passenger  vehicle"  is 
defined  in  §86.1803. 

10a.  The  heading  of  Subpart  B  is 
revised  to  read  as  follows: 

Subpart  B — Emission  Regulations  for 
1977  and  Later  Model  Year  New  Light- 
duty  Vehicles,  New  Light-duty  Trucks 
and  New  Medium-Duty  Passenger 
Vehicles;  Test  Procedures 

11.  Section  86.113-04  is  added  to 
read  as  follows: 

§  86.11 3-04    Fuel  specifications. 

This  section  includes  text  that 
specifies  requirements  that  differ  from 
§  86.113-94.  Where  a  paragraph  in 
§  86.113-94  is  identical  and  applicable 
to  this  section,  this  will  be  indicated  by 
specifying  the  corresponding  paragraph 
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and  the  statement  "[Reserved].  For 
guidance  see  §  86.113-94.". 

(a)  Gasoline  fuel.  (1)  Gasoline  having 
the  following  specifications  will  be  used 
by  the  Administrator  in  exhaust  and 
evaporative  emission  testing  of 


petroleum-fueled  Otto-cycle  vehicles, 
except  that  the  Administrator  will  not 
use  gasoline  having  a  sulfur 
specification  higher  than  0.0045  weight 
percent.  Gasoline  having  the  following 
specification  or  substantially  equivalent 


specifications  approved  by  the 
Administrator,  must  be  used  by  the 
manufactiu-er  in  exhaust  and 
evaporative  testing  except  that  octane 
specifications  do  not  apply: 


Item 


Octane,  Researcti,  Min 

Sensitivity,  Min 

Lead  (organic),  max.  g/U.S.  gal.  (g/liter) 
Distillation  Range: 

IBP'rdeg.  F  (deg.  C)  

10  pet.  point:  deg^F  (deg.C)  


ASTM  test  mettK>d  No. 


D2699 


50  pet.  point:  deg.F.  (deg.C) 
90  pet.  point:  deg.F  (deg.C)  , 


EP,  max:  deg.F  (deg.C) 

Sulfur,  weight  pet 

Phosphorous,  max.  g/U.S.  gal  (g/liter) 
RVP"  


Hydrocartx}n  composition: 

Olefins,  max.  pet 

Aromatics,  max,  pet. 
Saturates 


D3237 
D86  .... 


D  1266 
D3231 
D3231 

D1319 


'For  testing  at  altitudes  above  1,219  m  (4000  feet),  the  specified  range  is  75-105  deg.  F  (23.9-40.6  deg  C) 

2  For  testing  which  is  unrelated  to  evaporative  emission  control,  the  specified  range  is  8.0-9.2  psi  (55  2-63  4  kPa) 

3  For  testing  at  altitudes  above  1,219m  (4000  feet),  the  specified  range  is  7.6-8.0  psi  (52-55  kPa) 


Value 


93 

7.5 

0.050  (0.013) 

75-95  (23.9-35) 

120-135  (48.9- 

57.2) 

200-230  (93.:^ 

110) 

qDO-325  (148  9- 

162.8) 

415  (212  8) 

0.0015-0.008 

0.005  (0.0013) 

8.7-9.2  (60.0- 

63.4) 

10 

35 

Remainder 


(2)  For  light-duty  vehicles,  light-duty 
trucks  and  medium-duty  passenger 
vehicles  certified  for  50  state  sale,  and 
for  Tier  2  and  interim  non-Tier  2 
vehicles  whose  certification  is  carried 
over  fit>m  the  NLEV  program  or  carried 
across  fi-om  the  California  LEV  I 
program,  "California  Phase  2"  gasoline 
having  the  specifications  listed  in  the 
table  in  this  section  may  be  used  in 
exhaust  emission  testing  as  an  option  to 
the  specifications  in  paragraph  (a)(1)  of 
this  section.  If  a  manufacturer  elects  to 
utilize  this  option,  the  manufacturer 


must  conduct  exhaust  emission  testing 
with  gasoline  having  the  specifications 
listed  in  the  table  in  this  paragraph 
(a)(2)  and  in  the  case  of  interim  non-Tier 
2  LDV/Ts  and  interim  non-Tier  2 
MDPVs  whose  certification  is  carried 
over  fix)m  the  NLEV  program  or  carried 
across  from  California  LEV  I  program 
certification  the  Administrator  must 
also  conduct  exhaust  emission  testing 
with  gasoline  having  the  specifications 
listed  in  the  table  in  this  paragraph 
(a)(2) .  However,  the  Administrator  may 
use  or  require  the  use  of  test  fuel 


meeting  the  specifications  in  paragraph 
{a)(l)  of  this  section  for  certification 
coniinnatory  testing,  selective 
enforcement  auditing  and  in-use  testing 
for  all  other  vehicles.  All  fuel  property 
test  methods  for  this  fuel  are  contained 
in  Chapter  4  of  the  California  Regulatory 
Requirements  Applicable  to  the 
National  Low  Emission  Vehicle  Program 
(October,  1996).  These  requirements  are 
incorporated  by  reference  (see  §  86.1). 
The  table  follows: 


Fuel  property 


Octane,  (R+M)/2  (min) 

Sensitivity  (min) 

Lead,  g/gal  (max)  (No  lead  added) 
Distillation  range,  °F. 

10  pet.  point 

50  pet.  point 

90  pet.  point 

EP,  maximum 

Residue,  vol%  (max) 

Sulfur,  ppm  by  wt 


Phosphorous,  g/gal  (max) 

RVP,  psi  

Olefins,  vol%  

Total  aromatic  hydrocartx>ns  (voi%) 

Benzene,  vol%  

Multi-substituted  alkyl  Aromatic  hydrocartx>ns,  vo)% 

MTBE,  vol  %  

Additives: 


Limit 


91 

7.5 

0-0.01 

130-150 

200-210 

290-300 

390 

2.0 

15-40,  except  ttiat  administrator  may  use  and  approve  for  use.  lower 
ranges  where  such  ranges  are  consistent  with  current  California  re- 
quirements. 

0.005 

6.7-7.0 

4.0-6.0 

22-25 

0.6-1.0  ' 

12-14 

10.8-11.2 

See  chapter  4  of  the  California  Regulatory  Requirements  Appiicat>le  to 
ttie  National  Low  Emission  Vehicle  Program  (October,  1996).  These 
procedures  are  incorporated  by  reference  (see  §86.1). 
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nig/1 


Copper  corrosioi  i 
Gum,  washed 
Oxidation  stability 
Specific  gravity 
Heat  of  combustion 
Cartxjn,  wt%  . 
Hydrogen,  wt% 


coni  ain 


Fuel  property 


00  ml  (max) 
minutes  (min) 


Limit 


No.  1. 

3.0 

1000 

No  limit;  report  to  purchaser  required 

No  limit;  report  to  purchaser  required. 

No  limit;  report  to  purchaser  required. 

No  limit;  report  to  purchaser  required. 


stTi  Iter 


geiei 


otherwise  approved  by 
unleaded  gasoline 
of  commercial  gasoline 
rally  available  through 
be  used  in  service 
For  model  years  2004 
unless  otherwise 

Administrator,  this 
have  a  minimum  sulfur 
»pm.  Unless  otherwise 

Administrator,  where 
o  be  used  for  evaporative 
ility  demonstration,  such 
ethanol  as  required  by 
)(2)(iii).  Leaded  gasoline 
ied  in  service 


must 


tJie 


(3)(i)  Unless 
the  Admini 
representative 
that  will  be 
retail  outlets 
accumulation 
and  later,  and 
approved  by 
gasoline  must 
content  of  15 
approved  by  1 
the  vehicle  is 
emission  duid^ 
fuel  must 
§86.1824-01 
must  not  be  u 
accumulation 

(ii)  Unless  otherwise  approved  by  the 
Administrator ,  the  octane  rating  of  the 
gasoline  used  must  be  no  higher  than 
1.0  Retail  octane  number  above  the 
lowest  octane  Irating  that  meets  the  fuel 
grade  the  mankifacturer  will  recommend 
to  the  ultimata  purchaser  for  the 
relevant  production  vehicles.  If  the 
manufacturer  tecommends  a  Retail 
octane  number  rather  than  a  fuel  grade, 
then  the  octar  e  rating  of  the  service 
accumulation  gasoline  can  be  no  higher 
than  1.0  Retai  octane  number  above  the 
recommendec  Retail  octane  number. 
The  service  ac  ctunulation  gasoline  must 
also  have  a  m:  nimum  sensitivity  of  7.5 
octane  numbe  rs,  where  sensitivity  is 
defined  as  the  Research  octane  nximber 
minus  the  Motor  octane  number. 


mm 


d«g. 

d«g. 

dtg. 

deg.F 


{RON+MON)/2, 
Sensitivity,  min 
Distillation  rangi:. 

IBP,  deg.F 

10%  point, 

50%  point, 

90%  point, 

EP,  max. 
Sulfur,  wt.  % 

Phosphorous,  gjU.S  gal,  max 
Lead,  g/gal, 

RVP,  psi 

Hydrocarbon  cojmposition 

Olefins,  vol. 

Aromatics,  vc^.  pet 

Saturates 


(iii)  The  Reid  Vapor  Pressure  of  the 
gasoline  used  must  be  characteristic  of 
the  motor  fuel  used  during  the  season  in 
which  the  service  accumulation  takes 
place. 

(4)  The  specification  range  of  the 
gasoline  to  be  used  imder  this  paragraph 
(a)  must  be  reported  in  accordance  with 
§§86.094-2lO))(3)  and  86.1844-01. 

(b)  through  (g)  [Reserved].  For 
guidance  see  §  86.113-94. 

12.  Section  86.129-00  is  amended  by 
adding  a  new  paragraph  {f)(l){ii)(C)  to 
read  as  follows: 

§  86.1 29-00    Road  load  power,  test  weight, 
and  Inertia  weight  class  determination. 

***** 

(f)*  *   * 

(D*    *  * 

(ii)*  *  * 

(C)  Regardless  of  other  requirements 
in  this  section  relating  to  the  testing  of 
HLDTs,  for  Tier  2  HLDTs,  the  test 
weight  basis  for  FTP  and  SFTP  testing 
(both  US06  and  SC03),  if  apphcable,  is 
the  vehicle  curb  weight  plus  300 
pounds.  For  MDPVs  certified  to 
standards  in  bin  1 1  in  Tables  S04-1  and 
2  in  §  86.1811-04,  the  test  weight  basis 
must  be  adjusted  loaded  vehicle  weight 
(ALVW)  as  defined  in  this  part. 


12. a.  The  heading  of  Subpart  C  is 
revised  to  read  as  follows: 

Table— Cold  CO  Fuel  Specifications 


Subpart  C — Emission  Reguiations  for 
1994  and  Later  IModel  Year  Gasoline- 
Fueled  New  Light-Duty  Vehicles,  f4ew 
Light-Duty  Truclcs  and  New  KAedium- 
Duty  Passenger  Vehicles;  Cold 
Temperature  Test  Procedures 

13.  Section  86.213-04  is  added  to 
read  as  follows: 

§  86.21 3-04    Fuel  specifications. 

Gasoline  having  the  following 
specifications  will  be  used  by  the 
Administrator  except  that  the 
Administrator  will  not  use  gasoline 
having  a  sulfur  specification  higher  than 
0.0045  weight  percent.  Gasoline  having 
the  specifications  set  forth  in  the  table 
in  this  section,  or  substantially 
equivalent  specifications  approved  by    • 
the  Administrator,  may  be  used  by  the 
manufacturer  except  that  the  octane 
specification  does  not  apply.  In  lieu  of 
using  gasoline  having  these 
specifications,  the  manufacturer  may, 
for  certification  testing,  use  gasoline 
having  the  specifications  specified  in 
§  86.113-04  provided  the  cold  CO 
emissions  are  not  decreased. 
Documentation  showing  that  cold  CO 
emissions  are  not  decreased  must  be 
maintained  by  the  manufactiuer  and 
must  be  made  available  to  the 
Administrator  upon  request.  The  table 
listing  the  cold  CO  fuel  specifications 
described  in  the  text  in  this  section 
follows: 


Item 


ASTM  test 


D2699 
D2699 

D86 

D86 

D86 

D86 

D86 

D3120 

D3231 

D4953 
D1319 


Cold  CO  low  oc- 

.  fane  value  or 

range 


87.8±.3 
7.5 

76-96 

98-118 

179-214 

316-346 

413 

0.0015-0.008 

0.005 

0.01 

11.5±.3 

12.5±5.0 
26.4±4.0 
Remainder 


Coid  CO  high 

octane  ^  value  or 

range 


92.310.5 
7.5 

76-96 

105-125 

195-225 

316-346- 

413 

0.0015-0.008 

0.005 

0.01 

11.5±.3 

10.015.0 
32.014.0 
Remainder. 


Gasoline  ha  zing  these  specifications  may  be  used  for  vehicles  which  are  designed  for  the  use  of  high-octane  premium  fuel. 
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Subpart  R— General  Provisions  for  the 
Voluntary  National  Low  Emission 
Vehicle  Program  for  Light-Duty 
Vehicles  and  Light-Duty  Trucks 

14.  Section  86.1701-99  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§86.1701-99    General  applicability. 

***** 

(f)  The  pro\isions  of  this  subpart  are 
not  applicable  to  2004  or  later  model 
year  vehicles,  except  where  specific 
references  to  provisions  of  this  subpart 
are  made  in  conjunction  with  provisions 
applicable  to  such  vehicles. 

14.a.  The  title  of  subpart  S  is  revised 
to  read  as  follows: 

Subpart  S — General  Compliance 
Provisions  for  Control  of  Air  Pollution 
From  New  and  In-use  Light-Duty 
Vehicles,  Light-Duty  Truclcs  and 
Medium  Duty  Passenger  Vehicles 

15.  Section  86.1801-01  is  amended 
by: 

a.  revising  the  first  sentence  of 
paragraph  (a), 

b.  adding  one  sentence  to  the  end  of 
paragraph  (c)(1), 

c.  revising  the  first  sentence  of 
paragraph  (e),  and 

d.  adding  paragraphs  (f),  (g)  and  (h). 
These  revisions  and  additions  read  as 

follows: 

§86.1801-01     Applicability. 

(a)  Except  as  otherwise  indicated,  the 
provisions  of  this  subpart  apply  to  new 
2001  and  later  model  year  Otto-cycle 
and  diesel  cycle  light-duty  vehicles, 
light-duty  trucks  and  mediiun-duty 
passenger  vehicles,  including  multi- 
fueled,  alternative  fueled,  hybrid 
electric,  and  zero  emission  vehicles. 


(c)*   *   *(1)*   *   *  A  2004  or  later 
model  year  heavy-duty  vehicle 
optionally  certified  as  a  light-duty  truck 
imder  this  provision  must  comply  with 
all  provisions  applicable  to  MDPVs 
including  exhaust  and  evaporative 
emission  standards,  test  procedures,  on- 
board diagnostics,  refueling  standards, 
phase-in  requirements  and  fleet  average 
standards  under  40  CFR  Part  85  and  this 
part. 
***** 

(e)  National  Low  Emission  Vehicle 
Progmm  for  light-duty  vehicles  and  light 
^ght-duty  trucks.  A  manufactxu^r  may 
elect  to  certify  2001-2003  model  year 
light-duty  vehicles  and  light  light-duty 
trucks  (LDV/LLDTs)  to  the  provisions  of 
the  National  Low  Emission  Vehicle 


Program  contained  in  Subpart  R  of  this 
part.  *  *  * 

(fl  "Early"  Tier  2  LDVs,  LDTs  and 
MDPVs.  Any  LDV/LLDT  which  is 
certified  to  Tier  2  FTP  exhaust 
standards  prior  to  the  2004  model  year, 
or  any  HLDT  or  MDPV  which  is 
certified  to  the  Tier  2  FTP  exhaust 
standards  prior  to  the  2008  model  year, 
to  utilize  alternate  phase-in  schedules 
and/or  for  purposes  of  generating  and 
banking  Tier  2  NOx  credits,  must 
comply  with  all  the  exhaust  emission 
requirements  applicable  to  Tier  2  LDV/ 
LLDTs  or  HLDT/  MDPVs.  as  applicable, 
under  this  subpart. 

(g)  Interim  non-Tier  2  LDVs.  LDTs  and 
MDPVs.  Model  year  2004-2008  LDVs, 
LDTs  and  MDPVs,  that  do  not  comply  ' 
with  the  Tier  2  FTP  exhaust  emission 
requirements  (interim  non-Tier  2  LDV/ 
LLDTs  and  interim  non-Tier  2  HLDT/ 
MDPVs)  as  permitted  under  the  phase- 
in  requirements  of  §  86.1811-04(k)  must 
comply  with  all  applicable  interim  non- 
Tier  2  exhaust  emission  requirements 
contained  in  this  subpart,  including  FTP 
exhaust  emission  requirements  for  all 
interim  non-Tier  2  LDV/LLDTs  and 
HLDT/MDPVs  found  at  §  86.1811-04(1). 
Additional  emission  bins  and  separate 
fleet  average  NOx  emission  standards 
and  other  provisions  are  provided  for 
interim  non-Tier  2  LDV/LLDTs,  and 
interim  non-Tier  2  HLDT/MDPVs. 

(h)  Applicablity  of  provisions  of  this 
subpart  to  LDVs.  LDTs  and  MDPVs. 
Numerous  sections  in  this  subpart 
provide  requirements  or  procedures 
applicable  to  a  "vehicle"  or  "vehicles". 
Unless  otherwise  specified  or  otherwise 
determined  by  the  Administrator,  the 
term  "vehicle"  or  "vehicles"  in  those 
provisions  apply  equally  to  LDVs,  LDTs 
and  MDPVs. 

16.  Section  86.1803-01  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order  to  read  as  follows: 

§86.1803-01     Definitions. 

***** 

Bin  or  emission  bin  means  a  set  of 
emission  standards  applicable  to 
exhaust  pollutants  measiu^d  on  the 
Federal  Test  Procediue  (FTP).  A  bin  is 
equiveilent  to  a  horizontal  row  of  FTP 
standards  in  Tables  S04-1  and  S04-2 
shown  in  this  subpart.  Manufactiu'ers 
are  generally  free  to  choose  the  bin  of 
standards  that  will  apply  to  a  certain 
test  group  of  vehicles,  provided  that  on 
a  sales  weighted  average  of  those  bins, 
all  of  their  vehicles  meet  a  specified 
fleet  average  standard  for  a  particular 
pollutant. 


CalLEV  n  or  California  LEV  /7  refers 
to  California's  second  phase  of  its  low 
emission  vehicle  (LEV)  program.  This 
program  was  adopted  at  the  hearing  of 
the  California  Air  Resources  Board  held 
on  November  5,  1998  and  became 
effective  on  November  27, 1999. 
***** 

Fleet  average  NOx  standard  means, 
for  light-duty  vehicles,  light-duty  trucks 
and  mediiun-duty  passenger  vehicles,  a 
NOx  standard  imposed  over  an 
individual  manufacturer's  total  U.S. 
sales  (or  a  fraction  of  total  U.S.  sales 
during  phase-in  years),  as  'U.S.  sales"  is 
defined  in  this  subpart,  of  a  given  model 
year.  Manufactxuers  determine  their 
compliance  with  such  a  standard  by 
averaging,  on  a  sales  weighted  basis,  the 
individual  NOx  standards  they  choose 
for  the  fleet  of  light-duty  vehicles,  light- 
duty  trucks  and  medium-duty  passenger 
vehicles  they  sell  of  that  model  year. 
***** 

Interim  non-Tier  2  vehicle,  interim 
non-Tier  2  LDV/LLDT,  interim  non-Tier 
2  HLDT/MDPV,  or  interim  vehicle  refer 
to  2004  or  later  model  year  light-duty 
vehicles,  light-duty  trucks  or  MDPVs,  or 
a  specific  combination  thereof,  not 
certified  to  Tier  2  FTP  exhaust  emission 
standards  diuing  the  Tier  2  phase-in 
period.  Model  year  2004  HLDTs 
belonging  to  test  groups  whose  model 
year  commences  before  December  21, 
2003,  are  not  interim  non-Tier  2  HLDTs 
unless  their  manufacturer  chooses  to 
comply  with  the  interim  requirements 
applicable  to  HLDTs  for  all  of  its  2004 
model  year  HLDTs  as  permitted  in  this 
subpart.  Similarly  2004  model  year 
heavy-duty  vehicles  whose  model  year 
commences  before  December  21,  2003, 
are  not  interim  non-Tier  2  MDPVs 
unless  their  manufacturer  chooses  to 
comply  with  the  interim  requirements 
applicable  to  MDPVs  for  all  of  its  2004 
model  year  MDPVs  as  permitted  in  this 
subpart.  The  terms  interim  non-Tier  2 
vehicle,  interim  non-Tier  2  LDV.  interim 
non-Tier  2  LDT.  interim  non-Tier  2 
HLDT,  interim  non-Tier  2  MDPV.  etc. 
have  the  same  meaning  without  the 
words  'non-Tier  2". 


LDV/T  means  light-duty  vehicles  and 
light-duty  trucks  collectively,  without 
regard  to  category. 
***** 

Medium-duty  passenger  vehicle 
(MDPV)  means  any  heavy-duty  vehicle 
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(as  defined  in  pis  subpart)  with  a  gross 
vehicle  weigh!  rating  (GVWR)  of  less 
than  10,000  pounds  that  is  designed 
primarily  for  tne  transportation  of 
persons.  The  HIDPV  definition  does  not 
include  any  vahicle  which: 

(1)  Is  an  "incomplete  truck"  as 
defined  in  this  subpart;  or 

(2)  Has  a  seating  capacity  of  more 
than  12  persons;  or 

(3)  Is  aesigned  for  more  than  9 
persons  in  seaiing  rearward  of  the 
driver's  seat:  dr 

(4)  Is  equipped  with  an  open  cargo 
area  (for  exainple,  a  pick-up  truck  box 
or  bed)  of  72. o[ inches  in  interior  length 
or  more.  A  co\>ered  box  not  readily 
accessible  from  the  passenger 
compartment  ^  vill  be  considered  an 
open  cargo  are  a  for  purposes  of  this 
definition. 

•        *        •        *        * 

Non-methai  e  organic  gases  (NMOG) 
means  the  sun  i  of  oxygenated  and  non- 
oxygenated  hydrocarbons  contained  in  a 
gas  sample  as  measured  in  accordance 
with  the  California  Non-Methane 
Organic  Gas  Test  Procedures.  These 
requirements  (ire  incorporated  by 
reference  (see  §  86.1) 
***** 

Periodically  regenerating  trap  oxidizer 
system  means  la  trap  oxidizer  that 
utilizes,  during  normal  driving 
conditions,  anautomated  regeneration 
mode  for  cleaving  the  trap,  Uie 
operation  of  Which  can  be  easily 
detected. 
***** 

Point  of  firs  sale  means  the  location 
where  the  conlpleted  vehicle  is  first 
purchased.  This  term  is  synonymous 
with  final  pro  iuct  purchase  location. 
The  point  of  f  rst  sale  may  be  a  retail 
customer,  dea  er,  distributor,  fleet 
operator,  brok  ar,  secondary 
manufactiu'er,  or  any  other  entity  which 
purchases  a  vi  ihicle  from  a 
manufacturer  J  In  cases  where  the  end 
user  purchasefe  the  completed  vehicle 
directly  fi'om  he  manufacturer,  the  end 
user  is  the  poi  nt  of  first  sale. 


Round, 
unless  otherw  i 
numbers  will 
ASTM-1 
by  reference 
§86.1. 


-E29-S  3a 


roufided  or  rounding  means, 
se  specified,  that 
le  rounded  according  to 
,  which  is  incorporated 
this  part  pursuant  to 
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Tier  2  HLD'  VMDPV  means  any  heavy 
light-duty  truck  or  medium-duty 
passenger  veh  icle,  including  HEVs  and 
ZEVs,  of  the  2  008  or  later  model  year 
certified  to  comply  with  the  Tier  2  FTP 
exhaust  stand|ards  contained  in 
§  86.1811-04  Including  the  0.07  g/mi 
fleet  average  1  JOx  standard.  The  term 


Tier  2  HLDT/MDPV  also  includes  any 
heavy  light-duty  truck  or  medium-duty 
passenger  vehicle,  of  any  model  year, 
which  is  certified  to  Tier  2  FTP  exhaust 
standards  for  piuposes  of  generating  or 
banking  early  NOx  credits  for  averaging 
under  Tier  2  requirements,  or  utilizing 
alternate  phase-in  schedules,  as  allowed 
in  this  subpart. 

Tier  2  LDV/LLDT  means  any  light- 
duty  vehicle  or  fight  light-duty  truck, 
including  HEVs  and  ZEVs,  of  the  2004 
or  later  model  year  certified  to  comply 
with  the  Tier  2  FTP  exhaust  standards 
contained  in  §  86.1811-04  including  the 
0.07  g/mi  fleet  average  NOx  standard. 
The  term  Tier  2  LDV/LLDT  also 
includes  any  light-duty  vehicle  or  light 
light-duty  truck,  of  any  model  year, 
which  is  certified  to  Tier  2  FTP  exhaust 
standards  for  purposes  of  generating  or 
banking  early  NOx  credits  for  averaging 
imder  Tier  2  requirements,  or  utilizing 
alternate  phase-in  schedules  as  allowed 
in  this  subpart.  ^^ 

Tier  2  standards  means  those  FTP 
exhaust  emission  standards  including 
the  0.07  g/mi  full  useful  life  fleet 
average  NOx  standard,  appUcable  to 
new  light-duty  vehicles  and  light  Ught- 
duty  trucks  that  begin  a  phase-in  in  the 
2004  model  year,  and  those  exhaust 
emission  standards  including  the  0.07  g/ 
mi  full  useful  life  fleet  average  NOx 
standard,  applicable  to  heavy  light-duty 
trucks  and  medium-duty  passenger 
vehicles  that  begin  a  phase-in  in  the 
2008  model  year.  These  standards  are 
found  in  §86.1811-04  of  this  subpart. 

Tier  2  vehicle  means  any  vehicle 
certified  to  comply  with  the  Tier  2  FTP 
exhaust  standards  contained  in 
§86.1811-04  including  the  0.07  g/mi 
fleet  average  NOx  standard. 
***** 

U.S.  sales  means,  unless  otherwise 
specified,  sales  in  any  state  of  the 
United  States  except  for  California  or  a 
state  that  has  adopted  California  motor 
vehicle  standards  for  that  model  year 
pursuant  to  section  177  of  the  Clean  Air 
Act.  This  definition  applies  only  to 
those  regulatory  requirements 
addressing  Tier  2  and  interim  non-Tier 
2  vehicles. 
***** 

17.  Section  86.1804-01  is  amended  by 
adding  the  following  acronyms  and 
abbreviations,  in  alphabetical  order,  to 
read  as  follows: 

§  86.1 804-01    Acronyms  and  abbreviations. 

***** 

HCHO— Formaldehyde. 
HEV — Hybrid  electric  vehicle. 

***** 

HLDT— Heavy  light-duty  truck.  Includes 
only  those  trucks  over  6000  pounds  GVWR 
(LDT3S  and  LDT4s). 


HLDT/MDPV— Heavy  light-duty  trucks  and 
medium-duty  passenger  vehicles. 

***** 

LDV/LLDT — Light-duty  vehicles  and  light 
light-duty  trucks.  Includes  only  those  trucks 
rated  at  6000  pounds  GVWR  or  less  (LDTls 
and  LDT2s). 

LDV/T— Light-duty  vehicles  and  light-duty 
trucks.  This  term  is  Used  collectively  to 
include,  or  to  show  that  a  provision  applies 
to,  all  light-duty  vehicles  and  all  categories 
of  light-duty  trucks,  i.e. 

LDTl,  LDT2.  LDT3  and  LDT4. 

LEV — Low  Emission  Vehicle. 
***** 

MDPV — Medium-duty  passenger  vehicle. 
***** 

NLEV — Refers  to  the  National  Low 
Emission  Vehicle  Program.  Regulations 
governing  this  program  are  found  at  subpart 
R  of  this  part. 
***** 

NMCX3 — Non-methane  organic  gases. 

***** 

RAF — Reactivity  adjustment  factor. 
*         4         *         *         * 

SULEV— Super  Ultra  Low  Emission 
Vehicle. 

***** 

TLEV — Transitional  Low  Emission 
Vehicle. 
***** 

ULEV — Ultra  Low  Emission  Vehicle. 

***** 

ZEV — Zero  Emission  Vehicle. 
18.  Section  86.1805-04  is  added  to 
read  as  follows: 

§86.1805-04    Useful  life. 

(a)  Except  as  required  under 
paragraph  (b)  of  this  section  or 
permitted  under  paragraphs  (d),  (e)  and 
(f)  of  this  section,  the  full  useful  life  for 
all  LDVs,  LDTls  and  LDT2s  is  a  period 
of  use  of  10  years  or  120,000  miles, 
whichever  occurs  first.  For  all  HLDTs 
and  MDPVs,  full  useful  life  is  a  period 
of  11  years  or  120,000  miles,  whichever 
occurs  first.  This  full  useful  life  applies 
to  all  exhaust,  evaporative  and  refueling 
emission  requirements  except  for 
standards  which  are  specified  to  only  be 
applicable  at  the  time  of  certification. 

(b)  Manufacturers  may  elect  to 
optionally  certify  a  test  group  to  the  Tier 
2  exhaust  emission  standards  for 
150,000  miles  to  gain  additional  NOx 
credits,  as  permitted  in  §  86.1860-04(g), 
or  to  opt  out  of  intermediate  life 
standards  as  permitted  in  §  86.1811- 
04(c).  In  such  ceises,  useful  life  is  a 
period  of  use  of  15  years  or  150,000 
miles,  whichever  occurs  first,  for  all 
exhaust,  evaporative  and  refueling 
emission  requirements  except  for  cold 
CO  standards  and  standards  which  are 
applicable  only  at  the  time  of 
certification. 

(c)  Where  intermediate  useful  life 
exhaust  emission  standards  are 
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applicable,  such  standards  are 
applicable  for  five  years  or  50,000  miles, 
whichever  occurs  first. 

(d)  Where  cold  CO  standards  are 
applicable,  the  usefiil  life  requirement 
for  compliance  with  the  cold  CO 
standard  only,  is  5  years  or  50,000 
miles,  whichever  occurs  first. 

(e)  Where  LDVs,  LDTls  and  LDT2s  of 
the  2003  or  earlier  model  years  are 
certified  to  Tier  2  exhaust  emission 
standards  for  purposes  of  generating 
early  Tier  2  NOx  credits,  manufactiurers 
may  certify  those  vehicles  to  full  useful 
lives  of  100,000  miles  in  lieu  of  the 
otherwise  required  120,000  mile  full 
useful  fives,  as  provided  under 
§86.1861-04(c){4). 

(f)  For  interim  non-Tier  2  LDV/LLDTs, 
the  useful  life  requirement  for  exhaust, 
evaporative  and  refueling  emissions  is 
10  years  or  100,000  miles,  whichever 

•   occins  first. 

19.  Section  86.1806-01  is  amended 
by: 

a.  revising  paragraph  (a); 

b.  adding  paragraph  (b)(8); 

c.  redesignating  the  text  of  paragraph 
(d)  after  the  paragraph  heading  as  (d)(1); 
and 

d.  adding  paragraph  (d)(2). 

The  revisions  and  additions  read  as 
follows: 

§86.1806-01    On-board  diagnostics. 

(a)(1)  Except  as  provided  by 
paragraph  (a)(2)  of  this  section,  all  light- 
duty  vehicles,  light-duty  trucks  and 
MDPVs  must  be  equipped  with  an 
onboard  diagnostic  (OBD)  system 
capable  of  monitoring,  for  each  vehicle's 
useful  life,  all  emission-related 
powertrain  systems  or  components.  All 
systems  and  components  required  to  be 
monitored  by  these  regulations  must  be 
evaluated  periodically,  but  no  less 
fi^uently  than  once  per  Urban 
Dynamometer  Driving  Schedule  as 
defined  in  Appendix  I,  paragraph  (a),  of 
this  part,  or  similar  trip  as  approved  by 
the  Administrator. 

(2)  Diesel  fueled  chassis-certified 
MDPVs  and  engine-certified  diesel 
engines  used  in  MDPVs,  are  subject  to 
the  requirements  of  this  section  only  if 
the  exhaust  emission  certification  of  the 
applicable  test  group  is  being  carried 
across  from  a  California  configiu-ation  to 
which  California  OBD-II  requirements 
are  applicable. 

(b)*   *   * 

(8)  For  Tier  2  and  interim  non-Tier  2 
hybrid  electric  vehicles  (HEVs)  only. 
Unless  added  to  HEVs  in  compliance 
with  other  requirements  of  this  section, 
or  unless  otherwise  approved  by  the 
Administrator: 

(i)  The  manufacturer  must  equip  each 
HEV  witli  a  maintenance  indicator 


consisting  of  a  Ught  that  must  activate 
automatically  by  illuminating  the  first 
time  the  minimum  performance  level  is 
observed  for  each  battery  system 
component.  Possible  battery  system 
components  requiring  monitoring  are: 
battery  water  level,  temperature  control, 
pressure  control,  and  other  parameters 
critical  for  determining  battery 
condition. 

(ii)  The  manufactiu^r  must  equip  "off- 
vehicle  charge  capable  HEVs"  with  a 
useful  life  indicator  for  the  battery 
system  consisting  of  a  light  that  must 
illuminate  the  first  time  the  battery 
system  is  imable  to  achieve  an  all- 
electric  operating  range  (starting  fi-om  a 
full  state-of-charge)  which  is  at  least  75 
percent  of  the  range  determined  for  the 
vehicle  in  the  Urban  Driving  Schedule 
portion  of  the  All-Electric  Range  Test 
(see  the  California  Exhaust  Emission 
Standards  and  Test  Procedures  for  2003 
and  Subsequent  Model  Zero-Emission 
Vehicles,  and  2001  and  Subsequent 
Model  Hybrid  Electric  Vehicles,  in  the 
Passenger  Car,  Light-Duty  Truck  and 
Medium-Duty  Vehicle  Classes.  These 
requirements  are  incorporated  by 
reference  (see  §  86.1). 

(iii)  The  manufacturer  must  equip 
each  HEV  with  a  separate  odometer  or 
other  device  subject  to  the  approval  of 
the  Administrator  that  can  accurately 
measure  the  mileage  accumulation  on 
the  engines  used  in  these  vehicles. 
*        *        *        •        « 

(d)  MIL  illumination.  [1]  *  *  * 
(2)(i)  For  interim  non-Tier  2  and  Tier 
2  LDV/LLDTs  and  HLDT/MDPVs, 
vehicles  produced  through  the  2007 
model  year,  upon  a  manufacturer's 
wrritten  request,  EPA  will  consider 
allowing  the  use  of  an  on-board 
diagnostic  system  during  the 
certification  process,  that  functions 
properly  on  low-sulfur  gasoline,  but 
indicates  sulfftr-induced  passes  when 
exposed  to  high  sulfur  gasoline. 

(ii)  For  interim  non-Tier  2  and  Tier  2 
LDV/LLDTs  and  HLDT/MDPVs.  if 
vehicles  produced  through  the  2007 
model  year  exhibit  illuminations  of  the 
emission  control  diagnostic  system 
malfunction  indicator  light  due  to  high 
sulfur  gasoline,  EPA  will  consider,  upon 
a  manufacturer's  written  request, 
allowing  modifications  to  such  vehicles 
on  a  case-by-case  basis  so  as  to 
eliminate  the  sulfur  induced 
illiunination. 
***** 

20.  Section  86.1807-01  is  amended  by 
revising  paragraph  (a)(3)(vi)  to  read  as 
follows: 

§  86.1 807-01    Vehicle  labeling. 


(3)*    *    * 

(vi)  The  exhaust  emission  standards 
to  which  the  test  group  is  certified,  and 
for  test  groups  having  different  in-use 
standards,  the  corresponding  exhaust 
emission  standards  that  the  test  group 
must  meet  in  use.  In  lieu  of  this 
requirement,  manufacturers  may  use  the 
standardized  test  group  name 
designated  by  EPA; 
***** 

21.  Section  86.1809-01  is  amended  by 
adding  paragraph  (ej  to  read  as  follows: 

§  86.1 809-01    Prohibition  of  defeat  devices. 

***** 

(e)  For  each  test  group  of  Tier  2  LDV/ 
LLDTs  and  HLDT/MDPVs  and  interim 
non-Tier  2  LDV/LLDTs  and  HLDT/ 
MDPVs  the  manufacturer  must  submit, 
with  the  Part  II  certification  application, 
an  engineering  evaluation 
demonstrating  to  the  satisfaction  of  the 
Administrator  that  a  discontinuity  in 
emissions  of  non-methane  organic  gases, 
carbon  monoxide,  oxides  of  nitrogen 
and  formaldehyde  measured  on  the 
Federal  Test  Procedure  (subpart  B  of 
this  part)  does  not  occur  in  the 
temperature  range  of  20  to  86  degrees  F. 
For  diesel  vehicles,  the  engineering 
evaluation  must  also  include  particulate 
emissions. 

22.  Section  86.1810-01  is  amended 


(a)*   * 


by: 

a.  adding  two  new  sentences  to  the 
end  of  the  introductory  text; 

b.  adding  one  new  sentence  to  the  end 
of  paragraph  (f); 

c.  adding  a  new  sentence  to  the  end 
of  paragraph  (i)(6);  and 

a.  adding  new  paragraphs  (i)(13), 
(i)(14),  (o)  and  (p). 
The  additions  read  as  follows: 

§86.1810-01    General  standards;  increase 
In  emissions;  unsafe  conditions;  waivers. 

*   *   *  For  Tier  2  and  interim  non-Tier 
2  vehicles,  this  section  also  applies  to 
hybrid  electric  vehicles  and  zero 
emission  vehicles.  Unless  otherwise 
specified,  requirements  and  provisions 
of  this  subpart  applicable  to  methanol 
fueled  vehicles  are  also  applicable  to 
Tier  2  and  interim  non-Tier  2  ethanol 
fueled  vehicles. 
***** 

(f)  *   *   *  Interim  non-Tier  2  LDV/Ts 
may  be  certified  to  applicable  Tier  1 
exhaust  emission  standards  at  high 
altitude  as  set  forth  in  §§  86.1811-01, 
86.1812-01,  86.1813-01,  86.1814-02 
and  86.1815-02.  Requirements  to  meet 
emission  standards  at  high  altitude  are 
optional  for  interim  non-Tier  2  MDPVs. 
***** 

(D*  *  * 

(6)  *  *  *  For  Tier  2  and  interim  non- 
Tier  2  vehicles,  this  provision  does  not 
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apply  to  enrichment  that  occurs  upon 
cold  start,  warm-up  conditions  and 
rapid-throttle  motion  conditions  ("tip- 
in"  or  "tip-o\it"  conditions). 

*        * 

(13)  A/C-ou  specific  calibrations,  (i) 
For  Tier  2  am  1  interim  non-Tier  2 
vehicles,  A/C-on  specific  calibrations 
(e.g.  air  to  fu<l  ratio,  spark  timing,  and 
exhaust  gas  r  (circulation),  may  be  used 
which  differ  rom  A/C-off  calibrations 
for  given  eng  ne  operating  conditions 
(e.g.,  engine  ?peed,  manifold  pressure, 
coolant  tempterature,  air  charge 
temperature,  and  any  other  parameters). 

(ii)  Such  c^ibrations  must  not 
unnecessarilf  reduce  the  NMHC+NOx 
emission  con  trol  effectiveness  during  A/ 
C-on  operatic  n  when  the  vehicle  is 
operated  under  conditions  which  may 
reasonably  h$  expected  to  be 
encountered  during  normal  operation 
and  use. 

(iii)  If  redu  rtions  in  control  system 
NMHC+NOx  effectiveness  do  occiu  as  a 
result  of  sue! ,  calibrations,  the 
manufactiirei  must,  in  the  Application 
for  Certificat  on,  specify  the 
circumstance  s  under  which  such 
reductions  di )  occxu,  and  the  reason  for 
the  use  of  su  ;h  calibrations  resulting  in 
such  reductii  )ns  in  control  system 
effectiveness 

(iv)  A/C-oi  specific  "open-loop"  or 
"commande(  1  enrichment"  air-fuel 
eruichment  s  trategies  (as  defined 
below),  which  differ  from  A/C-off 
"open-loop"  or  "commanded 
enrichment"  air-fuel  eiuichment 
strategies,  m  ly  not  be  used,  with  the 
following  exceptions:  Cold-start  and 
warm-up  conditions,  or,  subject  to 
Administrate  ir  approval,  conditions 
requiring  the  protection  of  the  vehicle, 
occupants,  e  igine,  or  emission  control 
hardware.  O  her  than  these  exceptions, 
such  strategips  which  are  invoked  based 
on  manifold  ipressiue,  engine  speed, 
throttle  posi'  ion,  or  other  engine 
parameters  r  lust  use  the  same  engine 
parameter  ci  iteria  for  the  invoking  of 
this  air- fuel  jnrichment  strategy  and  the 
same  degree  of  enrichment  regardless  of 
whether  the  A/C  is  on  or  off.  "Open- 
loop"  or  "commanded"  air-fuel 
enrichment ;  itrategy  is  defined  as 
em"ichment  )f  the  air  to  fuel  ratio 
beyond  stoic  biometry  for  the  purposes 
of  increasinj  engine  power  output  and 
the  protectic  n  of  engine  or  emissions 
control  hardware.  However,  "closed- 
loop  biasing,"  defined  as  small  changes 
in  Ae  air-fui  d  ratio  for  the  purposes  of 
optimizing  \  ehicle  emissions  or 
driveability,  must  not  be  considered  an 
"open-loop'  or  "commanded"  air-fuel 
eiuichment  strategy.  In  addition, 
"transient"  dr-fuel  enrichment  strategy 


(or  "tip-in"  and  "tip-out"  enrichment), 
defined  as  the  temporary  use  of  an  air- 
fuel  ratio  rich  of  stoichiometry  at  the 
beginning  or  duration  of  rapid  throttle 
motion,  must  not  be  considered  an 
"open-loop"  or  "commanded"  air-fuel 
eiuichment  strategy. 

(14)  "Lean-on-cruise"  calibration 
strategies,  (i)  For  Tier  2  and  interim 
non-Tier  2  vehicles,  the  manufacturer 
must  state  in  the  Application  for 
Certification  whether  any  "lean-on- 
cruise"  strategies  are  incorporated  into 
the  vehicle  design.  A  "lean-on-cruise" 
air-fuel  calibration  strategy  is  defined  as 
the  use  of  an  air-fuel  ratio  significantly 
greater  than  stoicJiiometry,  during  non- 
deceleration  conditions  at  speeds  above 
40  mph.  "Lean-on-cruise"  air-fuel 
calibration  strategies  must  not  be 
employed  during  vehicle  operation  in 
normal  driving  conditions,  including  A/ 
C  usage,  unless  at  least  one  of  the 
following  conditions  is  met: 

(A)  Such  strategies  are  substantially 
employed  during  the  FTP  or  SFTP; 

(B)  Such  strategies  are  demonstrated 
not  to  significantly  reduce  vehicle 
NMHC+NOx  emission  control 
effec:tiveness  over  the  operating 
conditions  in  which  they  are  employed; 


or 


(C)  Such  strategies  are  demonstrated 
to  be  necessary  to  protect  the  vehicle 
occupants,  engine,  or  emission  control 
hardware. 

(ii)  If  the  manufacrtiirer  proposes  to 
use  a  "lean-on-cruise"  calibration 
strategy,  the  manufacturer  must  specify 
the  circumstances  under  which  such  a 
calibration  would  be  used,  and  the 
reason  or  reasons  for  the  proposed  use 
of  such  a  calibration. 
***** 

(o)  Unless  otherwise  approved  by  the 
Aciministrator,  manufactiu-ers  must 
measure  NMOG  emissions  in 
accordance  with  the  California  Non- 
Methane  Organic  Gas  Test  Procedures. 
These  procedures  are  incorporated  by 
reference  (see  §  86.1). 

(p)  For  gasoline  and  diesel-fueled  Tier 
2  and  interim  non-Tier  2  vehicles, 
manufacturers  may  measure  non- 
methane  hydrocarbons  (NMHC)  in  lieu 
of  NMOG.  Manufacturers  must  multiply 
NMHC  measurements  from  gasoline 
vehicles  by  an  adjustment  factor  of  1.04 
before  comparing  with  the  NMOG 
standard  to  determine  compliance  with 
that  standard.  Manufacturers  may  use 
other  factors  to  adjust  NMHC  results  to 
more  properly  represent  NMOG  results. 
Such  factors  must  be  based  upon 
comparative  testing  of  NMOG  and 
NMHC  emissions  and  be  approved  in 
advance  by  the  Aciministrator. 


23.  Section  86.1811-01  is  amended  by 
adding  a  sentence  to  the  end  of  the 
introductory  text  to  read  as  follows: 

§  86. 1 81 1  -01     Emission  standards  for  light- 
duty  vehicles. 

*   *   *  This  section  does  not  apply  to 
2004  and  later  model  year  vehicles, 
except  as  specifically  referenced  by 
§86.1811-04. 

*        *        *        *        * 

24.  Section  86.1811-04  is  added  to 
read  as  follows: 

§  86.1 81 1-04    Emission  standards  for  light- 
duty  vehicles,  light-duty  truclcs  and 
medium-duty  passenger  vehicles. 

(a)  Applicability.  (1)  This  section 
contains  regulations  implementing 
emission  standards  for  all  LDVs,  LDTs 
and  MDPVs.  This  section  applies  to 
2004  and  later  model  year  LDVs,  LDTs 
and  MDPVs  fueled  by  gasoline,  diesel, 
methanol,  ethanol,  natural  gas  and 
liquefied  petroleum  gas  fuels,  except  as 
noted.  Additionally,  this  section 
contains  provisions  applicable  to  hybrid 
electric  vehicles  (HEVs)  and  zero 
emission  vehicles  (ZEVs).  Multi-fueled 
vehicles  must  comply  with  all 
requirements  established  for  each 
consumed  fuel. 

(2)  This  section  also  applies  to  LDVs, 
LDTs  and  MDPVs  of  model  years  prior 
to  2004,  when  manufacturers  certify 
such  vehicles  to  Tier  2  exhaust  emission 
requirements  to  utilize  alternate  phase- 
in  schedules,  as  allowed  imder 
paragraph  (k)(6)  of  this  section,  and/or 
to  earn  early  NOx  credits  for  use  in 
complying  with  the  Tier  2  fleet  average 
NOx  standard  which  takes  effed  in  the 
2004  model  year  for  LDV/LLDTs  and 
2008  for  HLDT/MDPVs. 

(3)  Except  where  otherwise  specified, 
this  section  applies  instead  of 

§§  86.1811-01,  86.1812-01,  86.1813-01, 
86.1814-01,  86.1814-02,  86.1815-01, 
and  86.1815-02. 

(4)  Except  where  otherwise  specified, 
the  provisions  of  this  section  apply 
equally  to  LDVs  and  all  categories  of 
LDTs,  and  to  all  MDPVs.  Numerous 
provisions  are  applicable  equally  to 
HLDTs  and  MDPVs,  as  reflected  by  the 
term  HLDT/MDPV.  Numerous 
provisions  apply  equally  to  LDVs  and 
LLDTs  as  reflected  by  the  term  LDV/ 
LLDT. 

(5)  The  exhaust  emission  standards     - 
and  evaporative  emission  standards  of 
this  section  apply  equally  to 
certification  and  in-use  LDVs,  LDTs  and 
MDPVs,  unless  otherwise  specified. 

(b)  Test  weight.  (1)  Except  as  required 
in  paragraphs  (b)(2)  and  (b)(4)  of  this 
section,  or  permitted  imder  paragraph 
(b)(3)  of  this  section,  emission  testing  of 
all  LDVs,  LDTs  and  MDPVs  to 
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determine  compliance  with  any  exhaust 
or  evaporative  emission  standard  set 
forth  in  this  Part  must  be  on  a  loaded 
vehicle  weight  (LVW)  basis,  as  that  term 
is  defined  in  this  subpart. 

(2)  Interim  non-Tier  2  HLDTs  tested  to 
Tier  1  SFTP  standards,  must  be  tested 
on  an  adjusted  loaded  vehicle  weight 
(ALVW)  basis,  as  that  term  is  defined  in 
this  subpart,  during  the  SCG3  element  of 
the  SFTP. 

(3)  Except  as  required  in  paragraphs 
(b)(2)  and  (b)(4)  of  this  section,  interim 
non-Tier  2  HLDT/MDPVs  may  be  tested 
on  an  ALVW  basis  or  an  LVW  basis  to 
demonstrate  compliance  with  any 
exhaust  or  evaporative  emission 
standard  set  forth  in  this  Part. 

(4)  MDPVs  certified  to  bin  11 
standards  from  Tables  S04-1  and  -2 
must  be  tested  on  an  ALVW  basis  to 
demonstrate  compfiance  with  any 
exhaust  emission  standard  set  forth  in 
this  part. 

(c)  Tier  2  FTP  exhaust  emission 
standards.  Exhaust  emissions  from  Tier 
2  vehicles  must  not  exceed  the 
standards  in  Table  S04-1  of  this  section 
at  full  useful  life  when  tested  over  the 
Federal  Test  Procedure  (FTP)  described 
in  subpart  B  of  this  part.  Exhaust 
emissions  from  Tier  2  vehicles  must  not 
exceed  the  standards  in  Table  S04-2  of 
this  section  at  intermediate  useful  life, 
if  applicable,  when  tested  over  the  FTP. 

(1)  For  a  given  test  group  a 
manufactiirer  desires  to  certify  to 
operate  only  on  one  fuel,  the 
manufactiu^r  must  select  a  set  of 
standards  from  the  same  bin  (line  or 
row)  in  Table  S04-1  of  this  section  for 
non-methane  organic  gases  (NMOG). 
carbon  monoxide  (CO),  oxides  of 


nitrogen  (NOx),  formaldehyde  (HCHO) 
and  particulate  matter  (PM).  The 
manufacturer  must  certify  the  test  group 
to  meet  those  standards,  subject  to  all 
the  applicable  provisions  of  this 
subpart.  The  manufacturer  must  also 
certify  the  test  group  to  meet  the 
intermediate  useful  life  standards  (if 
any)  in  Table  S04-2  of  this  section 
having  the  same  EPA  bin  reference 
number  as  the  chosen  full  useful  life 
standards. 

(2)  For  a  given  test  group  of  flexible- 
fueled,  bi-fuel  or  dual  fuel  vehicles 
when  operated  on  the  alcohol  or 
gaseous  fuel  they  are  designed  to  use, 
manufacturers  must  select  a  bin  of 
standards  from  Table  S04-1  of  this 
section  and  the  corresponding  bin  in 
Table  S04-2,  if  any.  When  these 
flexible-fueled,  bi-fuel  or  dual  fuel 
vehicles  are  certified  to  operate  on 
gasoline  or  diesel  fuel,  the  manufacturer 
may  choose  to  comply  with  the  next 
numerically  higher  applicable  NMOG 
standard,  if  any,  above  the  bin  which 
contains  the  standards  selected  for 
certification  on  the  gaseous  or  alcohol 
ftiel. 

(3)(i)  For  a  given  test  group  of  flexible- 
fueled,  bi-fuel  or  dual  fuel  vehicles 
certified  to  bin  10  in  Table  S04-1,  when 
operated  on  the  alcohol  or  gaseous  fuel 
they  are  designed  to  use,  manufactxirers 
may  choose  to  comply  with  a  NMOG 
standard  of  0.230  for  LDV/LLDTs  or 
0.280  g/mi  for  HLDT/MDPVs  at  hill 
useful  life  and  corresponding 
intermediate  life  standards  of  0.160  g/mi 
and  0.195  g/mi,  respectively. 

(ii)  For  a  given  test  group  of  flexible- 
fueled,  bi-fuel  or  dual  fuel  vehicles 
certified  to  bin  8  in  Table  S04-1,  when 


operated  on  the  alcohol  or  gaseous  fuel 
they  are  designed  to  use,  manufacturers 
may  choose  to  comply  with  a  NMOG 
standard  of  0.156  g/mi  for  LDV/LLDTs 
and  0.180  for  HLDT/MDPVs  at  full 
useful  life  and  corresponding 
intermediate  life  standards  of  0.125  g/mi 
and  0.140  g/mi,  respectively. 

(4)(i)  For  bins  where  intermediate  life 
standards  are  applicable,  a  manufactiu^r 
may  elect  not  to  comply  with  such 
standards.  Except  as  permitted  in 
paragraph  (c)(4)(iv)  of  this  section,  the 
manufactiu^r  must  certify  such  vehicles 
to  a  useful  hfe  of  15  years  or  150,000 
miles,  whichever  occurs  first,  for  LDV/ 
LLDTs  and  HLDT/MDPVs. 

(ii)  A  manufacturer  electing  not  to 
comply  with  intermediate  life 
standards,  as  permitted  in  paragraph 
(c)(4)(i)  of  this  section,  may  not  generate 
additional  NOx  credits  as  described 
under  §  86.1860-04  (g),  except  as 
permitted  in  paragraph  (c)(4)(iii)  of  this 
section. 

(iii)  For  bins  where  intermediate  life 
standards  are  not  applicable,  or  are 
specified  to  be  optional  by  paragraph 
(c)(4)(iv)  of  this  section,  a  manufacturer 
may  generate  additional  NOx  credits 
subject  to  the  provisions  in  §  86.1860- 
04(g). 

(iv)  For  diesel  vehicles  certified  to  bin 
10,  intermediate  life  standards  are 
optional  regardless  of  whether  the 
manufacturer  certifies  the  test  group  to 
a  full  useful  life  of  120,000  miles  or 
150,000  miles. 

(5)  In  a  given  model  year,  an 
individual  vehicle  may  not  be  included 
in  both  the  Tier  2  program  and  an 
interim  program. 

(6)  Tables  S04-1  and  S04-2  follow: 


Table  S04-1.— Tier  2  and  Interim  Non-Tier  2  Full  Useful  Life  Exhaust  Mass  Emission  Standards 

[Grams  per  mile] 


Bin  No. 

NOx 

NMOG 

CO 

HCHO 

PM 

Notes 

11  

0.9 
0.6 
0.3 
0.20 
0.15 
0.10 
0.07 
0.04 
0.03 
0.02 
0.00 

0.280 

0.156/0.230 

0.090/0.180 

0.125^)156 

0.090 

0.090 

0.090 

0.070 

0.055 

0.010 

0.000 

7.3 
4.2/6.4 
4.2 
4.2 
4.2 
4.2 
4.2 
2.1 
2.1 
2.1 
0.0 

0.032 
0.018/0.027 
0.018 
0.018 
0.018 
0.018 
0.018 
0.011 
0.011 
0.004 
0.000 

0.12 
0.08 
0.06 
0.02 
0.02 
0.01 
0.01 
0.01 
0.01 
0.01 
0.00 

10  

a.c 

9  

Lb.d 

8  

a.b.e 

7  

b.f 

6  

5  

4  

3  .'. 

2 

1  

Notes: 

•This  bin  and  its  corresponding  intennediate  life  bin  are  deleted  at  end  of  2006  model  year  (end  of  2008  model  year  for  HLDTs  and  MDPVs) 

"Higher  NMOG,  CO  and  HCHO  values  apply  for  HLDTs  and  MDPVs  only. 

=  This  bin  is  only  for  MDPVs. 

•^Optional  NMOG  standard  of  0.280  g/mi  applies  for  qualifying  LDT4s  and  qualifying  MDPVs  only. 

•Optional  NMOG  standard  of  0.130  g/mi  applies  for  qualifying  LDT2s  only. 

'Higher  NMOG  standard  deleted  at  end  of  2008  model  year. 
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Table  S04f2.— Tier  2  and  Interim  Non-Tier  2  Intermediate  Useful  Life  (50,000  Mile)  Exhaust  Mass  Emission 

Standards 

[grams  per  mile] 


11 
10 
9  .. 
8  .. 
7  .. 
6  .. 
5  .. 


Bin  No. 


NOx 


0.6 
0.4 
0.2 
0.14 
0.11 
0.08 
0.05 


NMOG 


0.195 

0.125/0.160 

0.075/0.140 

0.100/0.125 

0.075 

0.075 

0.075 


CO 


5.0 
3.4/4.4 
3.4 
3.4 
3.4 
3.4 
3.4 


HCHO 


0.022 
0.015/0.018 
0.015 
0.015 
0.015 
0.015 
0.015 


PM 


Notes 


a  r  f  h 

a  b  d  f  g  h 

a  b  c  f  h 

b  f  h  i 

f  h 

f  h 

f  h 


Notes: 

•  This  bin  dek  sted  at  end  of  2006  model  year  (end  of  2008  model  year  for  HLDTs  and  MDPVs  ). 

••Higher  NMCO,  CO  and  HCHO  values  apply  for  HLDTs  and  MDPVs  only. 

'This  bin  is  only  for  MDPVs.  ,.^  .      „„„,, 

"Optional  NMOG  standard  of  0.195  g/mi  applies  for  qualifying  LDT4s  and  qualifying  MDPVs  only. 

'Optional  NMOG  standard  of  0.100  g/mi  applies  for  qualifying  LDT2s  only. 

'The  full  useiul  life  PM  standards  from  Table  S04-1  also  apply  at  intermediate  useful  life. 

i  Intermediate  life  standards  of  this  bin  are  optional  for  diesels. 

"Intermediate  life  standards  are  optional  for  vehicles  cerlified  to  a  useful  life  of  150,000  miles. 

'  Higher  NMOG  standard  deleted  at  end  of  2008  model  year. 


(d)  Fleet  ax  erage  NChc  Standards. 
(l)(i)  For  a  gi  ren  individual  model 
year's  sales  o  '  Tier  2  vehicles,  including 
model  years  i  Iviring  the  phase-in  years  of 
the  Tier  2  standards,  manufacturers 
must  comply  with  a  fleet  average  oxides 
of  nitrogen  (PlOx)  standard  of  0.07 
grams  per  mi  e.  The  manufacturer  must 
calculate  its  I  leet  average  NOx  emission 
level(s)  as  de  scribed  in  §  86.1860-04. 
Up  through  a  ad  including  model  year 
2008,  manufs  cturers  must  calculate 
separate  fleet  average  NOx  emission 
levels  for  LDV/LLDTs  and  for  HLDT/ 
MDPVs  as  de  scribed  in  §  86.1860-04. 

(ii)  During  a  phase-in  year,  the 
manufacture!  must  comply  with  the 
0.07  g/mi  fle<it  average  standard  for  the 
required  pha  le-in  percentage  for  that 
year  as  speci  ied  in  paragraph  (k)(l)  of 
this  section,  )r  for  the  alternate  phase- 
in  percentagi  as  permitted  under 
paragraph  (k  (6)  of  this  section. 

(2)  For  Ear  'y  Tier  2  LDV/LLDTs.  For 
model  years  jrior  to  2004,  where  the 
manufacture  desires  to  bank  early  Tier 
2  NOx  credit  5  as  permitted  under 

§  86.1861(c),  the  manufacturer  must 
comply  with  a  fleet  average  standard  of 
0.07  grams  p  3r  mile  for  its  Tier  2  LDV/ 
LLUTs.  Mam  ifacturers  must  determine 
compliance  '  vith  the  NOx  fleet  average 
standard  ace  )rding  to  regulations  in 
§86.1860-0^  of  this  subpart. 

(3)  For  Eai  \y  Tier  2  HLDT/MDPVs.  For 
model  years  jrior  to  2008,  where  the 
manufacture  •  desires  to  bank  early  Tier 
2  NOx  credil  s  as  permitted  under 

§  86.1861(c).  the  manufacturer  must 
comply  with  a  fleet  average  standard  of 
0.07  grams  per  mile  for  its  Tier  2  HLDT/ 
MDPVs.  Manufacturers  must  determine 
compliance  '  ivith  the  NOx  fleet  average 
standard  ace  arding  to  regulations  in 
§86.1860-0'  . 


(e)  Evaporative  emission  standards. 
Consistent  with  the  phase-in 
requirements  in  paragraph  (k)  of  this 
section,  evaporative  emissions  from 
gasoline-fueled,  natural  gas-fueled, 
liquefied  petroleum  gas-fueled,  ethanol- 
fueled  and  methanol-fueled  vehicles 
must  not  exceed  the  standards  in  this 
paragraph.  The  standards  apply  equally 
to  certification  and  in-use  vehicles, 
except  that  the  spitback  standard 
applies  only  to  newly  assembled 
vehicles. 

(1)  Diumal-plus-hoVsoak  evaporative 
hydrocarbon  standards.  Hydrocarbons 
for  LDV/LLDTs,  HLDTs  and  MDPVs 
must  not  exceed  the  diiunal  plus  hot 
soak  standards  shown  in  Table  S04-3 
for  the  full  three  diurnal  test  sequence 
and  for  the  supplemental  two  dixuneil 
test  sequence.  Table  S04-3  follows: 

Table  S04-3.— Light-Duty  Diurnal 
Plus  Hot  Soak  Evaporative 
Emission  Standards 

[grams  per  test] 


Supple- 

3 day 

mental  2 

Vehicle  category 

diumal+hot 

day 

soak 

diurnal+hot 

- 

soak 

LDV/LLDTs  

0.95 

1.2 

HLDTs  

1.2 

1.5 

MDPVs  

1.4 

1.75 

(2)  Running  loss  standard. 
Hydrocarbons  for  LDVs,  LDTs  and 
MDPVs  measured  on  the  running  loss 
test  must  not  exceed  0.05  grams  per 
mile. 

(3)  Refueling  emission  standards. 
Refueling  emissions  must  not  exceed 
the  following  standards: 

(i)  For  gasoline-fueled,  diesel-fueled 
and  methanol-fueled  LDVs,  LDTs  and 


MDPVs:  0.20  grams  hydrocarbon  per 
gallon  (0.053  grams  per  liter)  of  fuel 
dispensed. 

(ii)  For  liquefied  petroleum  gas-fueled 
LDV,  LDTs  and  MDPVs:  0.15  grams 
hydrocarbon  per  gallon  (0.04  grams  per 
liter)  of  fuel  dispensed. 

(iii)  Refueling  standards  for  HLDTs 
are  subject  to  the  phase-in  requirements 
foimd  in  §86.1810-01(k).  MDPVs  must 
also  comply  with  the  phase-in 
requirement  in  §  86. 181 0-01  (k)  and 
must  be  grouped  with  HLDTs  to 
determine  phase-in  compliance. 

(4)  Spitback  standards.  For  gasoline 
and  methanol  fueled  LDV/Ts  and 
MDPVs,  hydrocarbons  measured  on  the 
fuel  dispensing  spitback  test  must  not 
exceed  1.0  grams  hydrocarbon  (carbon  if 
methanol-fueled)  per  test. 

(5)  Evaporative  emission  requirements 
for  interim  vehicles,  (i)  LDV/Ts  not 
certified  to  meet  the  evaporative 
emission  standards  in  this  paragraph  (e) 
as  permitted  under  the  phase-in 
schedule  of  paragraph  (k)  of  this  section, 
must  meet  applicable  evaporative 
emission  standards  in  §§  86.1811-01, 
86.1812-01,  86.1813-01.  86.1814-02  or' 
86.1815-02  except  that  all  LDV/Ts  must 
meet  the  refueling  emission  standards  in 
paragraph  (e)(3)  of  this  section. 

(ii)  MDPVs  not  certified  to  meet  the 
evaporative  emission  stemdards  in  this 
paragraph  (e)  as  permitted  under  the 
phase-in  schedule  of  paragraph  (k)  of 
this  section,  must  meet  applicable 
evaporative  emission  standards  for 
heavy-duty  vehicles  in  §  86.099-10,. 

(6)  In  cases  where  applicable 
California  emission  standards  are  as 
stringent  or  more  stringent  than 
applicable  standards  specified  under 
this  paragraph  (e),  the  Administrator 
may  accept  data  indicating  rompliance 
with  California  standards  to 
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demonstrate  compliance  for  certification    (e)  when  tested  under  test  conditions 


purposes  with  the  standards  required 
under  this  paragraph  (e).  The 
Administrator  may  require 
manufacturers  to  provide  comparative 
test  data  to  show  that  a  vehicle  meeting 
California  standards  under  California 
test  conditions  and  procedures  will  also 
meet  the  standards  under  this  paragraph 


and  procediu-es  in  this  Part  86. 

(f)  Supplemental  exhaust  emission 
standards  for  LDV/Ts.  (1)  Supplemental 
exhaust  emission  standards  are 
applicable  to  gasoline  and  diesel-fueled 
LDV/Ts  but  are  not  applicable  to 
MDPVs,  alternative  fueled  LDV/Ts,  or 
flexible  fueled  LDV/Ts  when  operated 
on  a  fuel  other  than  gasoline  or  diesel. 


Except  as  otherwise  specified  in  this 
paragraph  (f),  manufacturers  must 
comply  with  4000  mile  and  full  useful 
life  SFTP  standards  as  determined  in 
this  paragraph  (f)-  The  4000  mile  SFTP 
standards  must  be  taken  from  Table 
S04-4  and  the  full  hfe  SFTP  standards 
must  be  calculated  using  the  formula  in 
paragraph  {f){2)  of  this  section.  Table 
S04-4  follows: 


Table  S04-4.— 4000  Mile  SFTP  Standards  for  Tier  2  and  Interim  Non-Tier  2  LDVs  and  LDTs 


LDV/LDT1 

LDT2  

LDT3  

LDT4  


US06 


NMHC+NOx 
(g/mi) 


0.14 

0.25 

0.4 

0.6 


CO  (9/mi) 


8.0 
10.5 
10.5 
11.8 


SC03 


NMHC+NOx 
(g/mi) 


0.20 
0.27 
0.31 
0.44 


CO  (g/mi) 


2.7 
3.5 
3.5 
4.0 


(2)(i)  Manufacturers  must  calculate 
their  applicable  full  useful  hfe  SFTP 
standards  for  NMHC+NOx,  PM  and  for 
CO,  if  using  the  weighted  CO  standard. 
If  not  using  the  weighted  CO  standard, 
manufacturers  may  use  the  full  useful 
life  standalone  Tier  1  standards  for 
US06  and  SC03.  To  calculate  the 
applicable  full  useful  life  weighted 
NMHC+NOx.  PM  and  CO  standards, 
manufacturers  must  use  the  following 
formula  and  values  from  Table  S04-1  in 
paragraph  (c)  of  this  section  and  values 


from  Tables  S04-5  and  S04-6  which 
follow: 

SFTP  Standard  =  SFTP  Standard,  - 

[0.35  x  (FTP  Standard,— Current  FTP 

Standard)] 
Where: 
SFTP  Standard  =  Applicable  fidl  life 

weighted  SFTP  standard  for 
,NMHC+NOx,  PM  or  CO.  This 

standard  must  be  roimded  to  two 

decimal  places. 
SFTP  Standard,  =  Applicable  full  life 

Tier  1  SFTP  standard  for  NMHC+NOx 

or  CO  from  Table  S04-5.  For  PM  only. 


use  FTP  Standard,  for  SFTP 
Standard,. 

FTP  Standard,  =  Applicable  ftill  life 
Tier  1  FTP  standard  from  Table  S04- 
6  in  this  paragraph  (f).  For  the  Tier  1 
NMHC+NOx  standard,  add  the 
appUcable  NMHC  and  NOx  standards. 

Current  FTP  Standard  =  Applicable  hill 
fife  FTP  standard  from  Table  S04-1  in 
paragraph  (c)  of  this  section.  For  the 
current  NMHC+NOx  standard,  add 
the  NMOG  and  NOx  standards  from 
the  applicable  bin. 


Table  S04-5.— Tier  1  Full  Useful  Ufe  SFTP  Standards 


« _ 

Vehicle  category 

NMhC  +  NOx 
(weighted 

CO{g/miY'^ 

US06 

SC03 

Weighted 

ldv/ldti 

0.91  (0.65) 

1.37(1.02) 

1.44 

2.09 

11.1  (9.0) 

14.6(11.6) 

16.9 

19.3 

3.7  (3.0) 

4.9  (3.9) 

5.6 

6.4 

4.2  (3.4) 
5.5  (4.4) 

7.3 

LDT2  

LDT3  

LDT4  

•Weighting  for  NMHC+NOx  and  optional  weighting  for  CO  is  0.35x(FTP)  +0.28x(US06)+0  37x(SC03) 

"CO  standards  are  stand  alone  for  US06  and  SC03  with  option  for  a  weighted  standard 
.,  ^!i!!®'^®^^r,'''®  standards  are  shown  in  parentheses  for  diesel  LDV/LLDTs  opting  to  calculate  intermediate  lite  SFTP  standards 
4.000  mile  SFTP  standards  as  permitted  under  paragraph  (f)(6)  of  this  section. 

Table  S04-6.— Tier  1  Full  Useful  Life  FTP  Standards  (g/mi) 


in  lieu  of 


Vehicle  category 


LDV/LDTI 

LDT2  

LDT3  

LDT4  


NMHC' 


0.31  (0.25) 

0.40  (0.32) 

0.46 

0.56 


NOx 


0.6  (0.4) 

0.97(0.7) 

0.98 

1.53 


CO" 


4.2  (3.4) 

5.5  (4.4) 

6.4 

7.3 


PM 


0.10 
0.10 
0.10 

0.12 


^  .l!!!?®"?®!'™'*®  standards  are  shown  in  parentheses  for  diesel  LDV/LLDTs  opting  to  calculate  intemiediate  life  SFTP  standards  in  lieu  of 
4,000  mile  SFTP  standards  as  pennitted  under  paragraph  (f)(6)of  this  section. 


(ii)(A)  Manufacturers  must  determine 
compliance  with  NMHC+NOx,  CO  and 
PM  weighted  SFTP  standards  calculated 
in  paragraph  (f)(2)(i)  of  this  section  by 


weighting  their  emission  results  as 
follows: 

0.35x{FTP)+0.28x(US06)+0.37x(SC03). 
(B)  The  results  of  the  calculation  in 
paragraph  (f){2)(ii)(A)  of  this  section 


must  be  roimded  to  one  more  decimal 
place  than  the  applicable  standard 
calculated  in  paragraph  (f)(2)(i)  of  this 
section  and  then  compared  with  that 
standard. 
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from 


;dala 


liei 


(3)  For 
diesel  and 
LDT4S, 
altemativelv 
vehicle  SFTP 
§§86.1814-0p 
respectively. 

(4)  Interim 
and  flexible- 
tobiniom 
standards 
paragraph  (c 
the  gasoline 
found  at  §  86 

(5)  SFTP 
applicable  to 
Ts.  For  Tier 
PM  standard 
standard 
{f)(2)  of  this 
of  this  parai 
2  flexible  fu 
on  gasoline 
regulations  i 
regarding 
for  gasoline 

(6)(i)  In  1 
mile  SFTP 
paragraph,  d 
model  year 
with 

derived  from 
SFTP 

(ii)  To 
SFTP 
life  Tier  1 
Tables  S04-! 
paragraph  (f) 
life  values  in 
(f)(2)(i)  of 
applicable  i 
for  the  full  h 
there  is  no 
standard  use 
standard. 

(iii)  A 
LLDTs  must 
will  use  (4 
standards)  ii 
application. 

(g)  Cold 
emission 
applicable  o 
Tsand 
exhaust 
of  50,000  mi 

(1)  For 
is  10.0  gram: 

(2)  For  LD' 
MDPVs  the 
mile  CO. 

(3)  These 
interim  non 

(h) 
emission  s 
test  emissioits 
otto  cycle 
exceed  the 


inte^m  non-Tier  2  gasoline, 
fie  xible-fueled  LDT3s  and 


calc  ulated 


gi  aph  I 


or 


2306, 
interme  diate 
ed  from  Ti 
standa  ds 

calc  ulate : 
standa  ds 
FIP 


^thik 


manufacturers  may, 

meet  the  gasoline- fueled 
standards  found  in 
and  86.1815-02, 

non-Tier  2  gasoline,  diesel 
ueled  LDV/LLDTs  certified 
exhaust  emission 
Table  S04-1  in 
of  this  section  may  meet 
ier  1  SFTP  requirements 
1811-01(b). 
st^dards  for  PM  are  not 
interim  non-Tier  2  LDV/ 
LDV/Ts,  the  4000  mile 
is  equal  to  the  full  life  PM 

under  paragraph 
^tion.  The  requirements 
(f)(5)  also  apply  to  Tier 
vehicles  when  operated 
diesel  fuel.  (See 
§86.1829-01(b)(l)(iii)(B) 
submittal  for  PM  results 
T^ehicles.) 

of  complying  with  4000 

stkndards  described  in  this 

esel  LDV/LLDTs  through 

,  may  comply  instead 

hfe  SFTP  standards 

Tier  1  intermediate  life 

for  gasoline  vehicles. 

intermediate  life 
substitute  intermediate 
and  SFTP  values  from 
and  S04-6  in  this 
as  appropriate,  for  the  full 
the  equation  in  paragraph 
section.  Substitute  the 
i^ermediate  life  standards 

e  current  FTP  standard.  If 
aj^plicable  intermediate  life 
the  full  life  cxurent  FTP 


manufacturer  of  diesel  LDV/ 
declare  which  option  it 

mile  or  intermediate  life 
Part  I  of  its  certification 


000  1 


teinperature  exhaust 
staidards.  These  standards  are 
II  ily  to  gasoline  fueled  LDV/ 
MDPVs.  For  cold  temperature 

standards,  a  useful  life 
es  applies. 

and  LDTls,  the  standard 
per  mile  CO. 

'2s,  LDT3S  and  LDT4s,  and 
standard  is  12.5  grams  per 


enu!  sion : 


LDVs 


s  tandards  do  not  apply  to 
Tier  2  MDPVs. 
Certific  ation  short  test  exhaust 
tahdards.  Certification  short 
from  all  gasoline-fueled 
LOV/Ts  and  MDPVs  must  not 
f(  tUowing  standards: 


(1)  Hydrocarbons:  100  ppm  as  hexane, 
for  certification  and  SEA  testing;  220 
ppm  as  hexane,  for  in-use  testing. 

(2)  Carbon  monoxide:  0.5%  for 
certification  and  SEA  testing;  1.2%  for 
in-use  testing. 

(3)  These  standards  do  not  apply  to 
interim  non-Tier  2  MDPVs. 

(i)  Idle  CO  standards  and  references  to 
such  standards  in  this  subpart,  do  not 
apply  to  any  2004  or  later  model  year 
LDV,  LDT,  or  MDPV  or  to  any  LDV,  LDT 
or  MDPV  certified  to  Tier  2  standards 
before  model  year  2004  for  piuposes  of 
generating  early  NOx  credits  or  meeting 
the  requirements  of  an  alternative 
phase-in  schedule  that  begins  prior  to 
the  2004  model  year. 

(j)  Highway  NOx  exhaust  emission 
standard.  The  maximum  projected  NOx 
emissions  measured  on  the  federal 
Highway  Fuel  Economy  Test  in  40  CFR 
part  600,  subpart  B,  must  not  be  greater 
than  1.33  times  the  applicable  FTP  NOx 
standard  to  which  the  manufacturer 
certifies  the  test  group.  Both  the 
projected  emissions  and  the  product  of 
the  NOx  standard  and  1.33  must  be 
rounded  to  the  nearest  0.01  g/mi  before 
being  compared.  This  standard  is  not 
applicable  to  MDPVs. 

(k)  Phase-in  of  the  Tier  2  FTP  exhaust 
and  evaporative  requirements;  small 
volume  manufacturer  flexibilities.  (1) 
Manufacturers  must  comply  with  the 
phase-in  requirements  in  Tables  S04— 7 
and  S04-8  of  this  paragraph  (k)  for  the 
Tier  2  FTP  exhaust  emission 
requirements  specified  in  paragraph  (c) 
of  this  section.  Separate  phase-in 
schedules  are  provided  for  LDV/LLDTs 
and  for  HLDT/MDPVs.  These 
requirenrents  specify  the  minimum 
percentage  of  the  manufactvuer's  LDV/ 
LLDT  and  HLDT/MDPV  U.S.  sales,  by 
model  year,  that  must  meet  the  Tier  2 
requirements,  including  the  applicable 
fleet  average  standard,  for  their  full 
useful  lives.  As  the  terms  LDV/LLDT 
and  HLDT/MDVP  imply.  LDVs  and 
LLDTs  must  be  grouped  together  to 
determine  compliance  with  these  phase- 
in  requirements  and  HLDTs  and  MDPVs 
must  also  be  grouped  together  to 
determine  compliance  with  these  phase- 
in  requirements.  Tables  S04— 7  and  S04- 
8  follow: 

Table  S04-7.— Phase-in  PERCErfr- 
AGES  FOR  LDV/LLDT  Tier  2  Re- 
quirements 


Table  S04-7.— Phase-in  Percent- 
ages FOR  LDV/LLDT  TIER  2  RE- 
QUIREMENTS—Continued 


Percentage 
of  LDV/ 

LLDTs  that 

Model  year 

must  meet 
tier  2  re- 
quirements 

2004 

25 

Model  year 


2005 

2006 

2007  and  subsequent 


Percentage 

of  LDV/ 
LLDTs  that 
must  meet 
tier  2  re- 
quirements 


50 

75 

100 


TABLE  S04-8.— Phase-in  Percent- 
ages FOR  HLDT/MDPV  TIER  2  Re- 
quirements 


ModeL  year 

Percentage  of 
HLDT/MDPVs 
that  must  meet 
tier  2  require- 
ments 

2008 

2009  and  sutiseauent 

50 

100 

(2)  Manufactiu^rs  must  also  comply 
with  the  phase-in  requirements  in 
Tables  S04-7  and  S04-8  of  this 
paragraph  (k)  for  the  evaporative 
emission  requirements  contained  in 
paragraph  (e)  of  this  section. 

(3)  Manufactiu-ers  may  opt  to  use 
different  LDV/LLDTs  and  HLDT/MDPVs 
to  meet  the  phase-in  requirements  for 
evaporative  emissions  and  FTP  exhaust 
emissions,  provided  that  the 
manufacturer  meets  the  minimiun 
applicable  phase-in  requirements  in 
Table  S04-7  and  Table  S04-8  of  this 
paragraph  (k)  for  both  FTP  exhaust  and 
evaporative  emissions.  A  LDV,  LDT  or 
MDPV  covmted  toward  compliance  with 
any  phase-in  requirement  for  FTP 
exhaust  or  evaporative  standards,  must 
comply  with  all  applicable  Tier  2 
exhaust  requirements  or  all  applicable 
evaporative  requirements,  respectively, 
described  in  this  section. 

(4)  LDVs.  LDTs  and  MDPVs  not 
certified  to  meet  the  Tier  2  FTP  exhaust 
requirements  during  model  years  2004- 
2008,  as  allowed  imder  this  subpart,  are 
subject  to  the  provisions  of  paragraph  (1) 
of  this  section. 

(5)  Provisions  for  small  volume 
manufacturers  (i)  Small  volume 
manufactiuers,  as  defined  in  this  part, 
are  exempt  from  the  Tier  2  LDV/LIDT 
exhaust  and  evaporative  emissions 
phase-in  requirements  for  model  years 
2004,  2005  and  2006  in  Table  S04-7  of 
this  paragraph  (k),  but  must  comply 
with  the  100%  requirement  for  the  2007 
and  later  model  years  for  exhaust  and 
evaporative  emissions.  If  not  complying 
with  Tier  2  requirements  during  2004, 
2005  and  2006.  small  volume 
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manufacturers  must  comply  with  the 
requirements  for  interim  non-Tier  2 
LDV/LLDTs. 

(ii)  Small  volume  manufactiuers,  as 
defined  in  this  part,  are  exempt  from  the 
HLDT/MDPV  exhaust  and  evaporative 
phase-in  requirement  for  model  year 
2008  in  Table  S04-8  of  this  section  but 
must  comply  vdth  the  100% 
requirement  for  the  2009  model  year. 
Small  volume  manufacturers  are  also 
exempt  from  the  HLDT/MDPV  interim 
fleet  average  NOx  standard  (0.20  g/mi) 
and  its  phase-in  for  the  2004,  2005  and 
2006  model  years. 

(iii)  Small  volume  manufacturers 
must  comply  with  the  FTP  exhaust 
emission  standards  from  Tables  S04-1 
and  2  of  paragraph  (c)  of  this  section  for 
all  HLDT/MDPVs  of  model  years  2004 
and  later,  except  that  2004  model  year 
HLDTs  may  comply  with  Tier  1  exhaust 
emission  standards  subject  to  the 
provisions  of  paragraph  (l)(2)(vii)  of  this 
section,  and  2004  model  year  MDPVs 
may  comply  with  heavy-duty  vehicle 
standards  subject  to  the  provisions  of 
paragraph  (l)(2)(viii)  of  this  section. 
Small  volume  manufacturers  must  also 
comply  with  the  0.20  g/mi  fleet  average 
NOx  standard  for  2007  and  2008  model 
year  HLDT/MDPVs;  the  Tier  2  0.07  g/mi 
fleet  average  NOx  standard  for  the  2009 
and  later  model  year  HLDT/MDPVs;  and 
the  evaporative  emission  standards  in 
Table  S04-3  of  this  section  for  the  2009 
and  later  model  years. 

(6)(i)  A  manufactiuer  may  elect  an 
alternate  phase-in  schedule  that  results 
in  100%  phase-in  for  LDV/LLDTs  by 
2007.  Alternate  phase-in  schedules  must 
produce  a  siun  of  at  least  250%  when 
the  percentages  of  LDV/LLDTs  certified 
to  Tier  2  requirements  for  each  model 
year  from  2001  through  2007  are 
siunmed.  As  an  example,  a  10/25/50/65/ 
100  percent  phase-in  that  began  in  2003 
would  have  a  siun  of  250  percent  and 
would  be  acceptable.  However,  a  10/25/ 
40/70/100  percent  phase-in  that  began 
the  same  year  would  have  a  sum  of  245 
percent  and  would  not  be  acceptable. 

(ii)  A  manufacturer  electing  this 
option  for  LDV/LLDTs  may  calculate  its 
compliance  with  the  evaporative 
standards  in  paragraph  (e)(1)  of  this 
section  separately  from  its  compliance 
with  Tier  2  exhaust  standards,  provided 
that  the  phase-in  schedules  for  each 
separately  produce  a  sum  of  at  least  250 
percent  when  calculated  as  described  in 
paragraph  (k)(6)(i)  of  this  section.  A 
vehicle  counted  towards  compliance 
with  any  phase-in  requirement  for  the 
Tier  2  exhaust  standards  or  the 
evaporative  standards  in  paragraph 
(e)(1)  of  this  section,  must  comply  writh 
all  applicable  Tier  2  exhaust  standards 


or  all  evaporative  standards,  as 
applicable,  described  in  this  section. 

(iii)  In  addition  to  the  requirements  of 
paragraphs  (k)(6)(i)  and  (ii)  of  this 
section,  except  as  permitted  in 
paragraph  (k)(6)(vii)  of  this  section,  a 
manufacturer  of  LDV/LLDTs  electing  to 
use  an  alternate  phase-in  schedule  for 
compliance  with  the  Tier  2  exhaust 
standards  or  the  evaporative  standards 
in  paragraph  (e)(1)  of  this  section  must 
ensure  that  the  sum  of  the  percentages 
of  vehicles  from  model  years  2001 
through  2004,  meeting  such  exhaust  or 
evaporative  standards,  as  applicable,  is 
at  least  25%. 

(iv)  A  manufacturer  may  elect  an 
alternate  phase-in  schedule  that  results 
in  100%  phase-in  for  HLDT/MDPVs  by 
2009.  The  requirements  of  paragraphs 
(k)(6)(i)  through  (k)(6)(ii)  of  this  section 
apply,  except  that  for  HLDT/MDPVs,  the 
calculation  described  in  paragraphs 
(k)(6)(i)  and  (k)(6)(ii)  of  this  section  may 
cover  model  years  2001  through  2009 
and  must  produce  a  sum  of  at  least 
150%. 

(v)  A  manufacturer  electing  to  use  any 
alternate  phase-in  schedule  permitted 
under  this  section  must  provide  in  its 
Application  for  Certification  for  the  first 
year  in  which  it  intends  to  use  such  a 
schedule,  and  in  each  succeeding  year 
during  the  phase-in,  the  intended  phase- 
in  percentages  for  that  model  year  and 
the  remaining  phase-in  years  along  with 
the  intended  final  sum  of  those 
percentages  as  described  in  this 
paragraph  (k)(6).  This  information  may 
be  included  with  the  information 
required  imder  §86.1844-01(d){13).  In 
its  year  end  annual  reports,  as  required 
under  §86.1844-01(e)(4)  the 
manufacturer  must  include  sufficient 
information  so  that  the  Administrator 
can  verify  compliance  with  the 
alternative  phase-in  schedule 
established  imder  paragraph  (k)(6)  of 
this  section. 

(vi)  Under  an  alternate  phase-in 
schedule,  the  projected  phase-in 
percentage  is  not  binding  for  a  given 
model  year,  provided  the  sums  of  the 
actual  phase-in  percentages  that  occiu- 
meet  the  appropriate  total  sums  as 
required  in  paragraph  (k)(6)  of  this 
section,  and  provided  that  100%  actual 
compliance  is  reached  for  the 
appropriate  model  year,  either  2007  or 
2009,  as  described  in  paragraph  (k)(6)  of 
this  section. 

(vii)  A  manufacturer  imable  to  meet 
the  25%  requirement  in  paragraph 
(k)(6)(iii)  of  this  section,  must: 

(A)  Ensure  that  the  siun  of  the 
percentages  of  vehicles  for  model  years 
2001  through  2004.  meeting  such 
exhaust  or  evaporative  standards,  as 
applicable,  is  at  least  20%. 


(B)  Subtract  that  sum  of  percentages 
for  model  years  2001  through  2004  from 
25%.  and  multiply  the  unrounded  result 
by  2. 

(C)  Roimd  the  product  from  paragraph 
{k)(6)(vii)(B)  of  this  section  to  the 
nearest  0.1%  and  add  that  to  50%.  That 
sum  becomes  the  required  phase-in 
percentage  for  the  2005  model  year. 

(D)  Comply  with  the  phase-in 
percentage  for  the  2005  model-year 
determined  in  paragraph  (k)(6)(vii)(C)  of 
this  section. 

(E)  Comply  with  a  minimum  phase-in 
percentage  for  the  2006  model  year 
determined  by  the  following  equation: 
minimum  phase-in  percentage  for  2006 

=  (75%  -  (2005^,  -  2005^,,)) 

Where: 

2005rp,  =  the  required  phase-in  for  the 

2005  model  year  as  determined  in 

paragraph  (k)(6)(vii)(C)  of  this 

section;  and 
2005.P,  =  the  manufacturer's  actual 

phase-in  quantity  for  the  2005 

model  year. 
(7)(i)  Sales  percentages  for  the 
purpose  of  determining  compliance 
with  the  phase-in  of  the  Tier  2 
requirements  and  the  phase-in  of  the 
evaporative  standards  in  paragraph 
(e)(1)  of  this  section,  must  be  based 
upon  projected  U.S.  sales  of  LDV/LLDTs 
and  HLDT/MDPVs  of  the  applicable 
model  year  by  the  manufactiu^r  to  the 
point  of  first  sale.  Such  sales 
percentages  must  be  roiuided  to  the 
nearest  one  tenth  of  a  percent,  and  must 
not  include  vehicles  and  trucks 
projected  to  be  sold  to  points  of  first  sale 
in  California  or  a  state  that  has  adopted 
California  requirements  for  that  model 
year  as  permitted  luider  section  177  of 
the  Act. 

(ii)  Alternatively,  the  manufactiu-er 
may  petition  the  Administrator  to  allow 
actual  volume  produced  for  U.S.  sales  to 
be  used  in  lieu  of  projected  U.S.  sales 
for  purposes  of  determining  compliance 
with  the  phase-in  percentage 
requirements  under  this  section.  The 
manufacturer  must  submit  its  petition 
within  30  days  of  the  end  of  the  model 
year  to  the  Vehicle  Programs  and 
Compliance  Division.  For  EPA  to 
approve  the  use  of  actual  volume 
produced  for  U.S.  sales,  the 
manufactiu«r  must  establish  to  the 
satisfaction  of  the  Administrator,  that 
actual  production  volume  is 
functionally  equivalent  to  actual  sales 
volume  of  LDV/LLDTs  and  HLDT/ 
MDPVs  sold  in  states  other  than 
California  and  states  that  have  adopted 
California  standards. 

(iii)  Manufactiuers  must  submit 
information  showing  compliance  with 
all  phase-in  requirements  of  this  section 
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with  its  Part    application  as  required  by 
§86.1844(d)(l3). 

(1)  FTP  exhaust  standards  for  interim 
non-Tier  2  vt  hides. — (1)  FTP  exhaust 
emission  stat  idards  for  interim  non-Tier 
2  LDV/LLDTi .  (i)  LDV/LLDTs  that  are 
not  used  to  nieet  the  Tier  2  phase-in 
requirementa  including  the  Tier  2  fleet 
average  NOx  requirement  during  the 
Tier  2  phase-  in  period  (model  years 
2004-2006)  I  lust  comply  with  the  full 
useful  life  FljP  exhaust  emission 
standards  listed  in  Table  S04-1  of 
paragraph  (cl  of  this  section  and  the 
corresponding  intermediate  useful  life 
standards,  if  any,  in  Table  S04-2  of 
paragraph  (cl  of  this  section. 
Manufacturei  s  may  choose  the  bin  of 
full  useful  lii  9  standards  to  which  they 
certify  a  test  poup  of  vehicles,  subject 
to  the  requirements  in  paragraph  (l)(3)(i) 
of  this  sectiott.  In  a  given  model  year, 
an  individual  vehicle  may  not  be  used 
to  comply  wih  both  the  Tier  2  fleet 
average  NOx  standard  and  the 
applicable  interim  fleet  average  NOx 
standard  although  vehicles  from  the 
same  test  group  may  be  separated  and 
the  vehicles  ^ounted  toward  compliance 
with  either  program. 

(ii)  The  provisions  of  paragraphs  (c) 
(1),  (2)  and  (3 )  of  this  section  apply  to 
flexible-fuele  d,  dual  fuel  and  multi-fuel 
interim  non-per  2  LDV/LLDTs. 

(iii)  Only  itianufacturers  that  comply 
with  the  app  icable  FTP  standards  in 
Tables  S04-1  and  2  of  paragraph  (c)  of 
this  section  f  )r  all  of  their  2004  model 
year  HLDTs  i  nd  declare  their  intention 
to  comply  wfth  the  2004  model  year 
25%  phase-i^  requirement  to  the  0.20  g/ 
mi  interim  fleet  average  NOx  standard 
for  HLDTs  {df  HLDT/MDPVs)  described 
in  this  paragraph  (1)  may  use  the 
optional  higher  NMOG  values  for 
interim  LDT2s  certified  to  bin  9 
standards  that  are  shown  in  Tables  S04- 

1  and  2.  Manjufactiuers  must  declare 
their  intentidn  to  comply  with  the  full 
2004  model  year  25%  phase-in 
requirement  In  Part  I  of  their  HLDT  or 
their  HLDT/MDPV,  as  applicable, 
certification  applications. 

(iv)  The  provisions  of  paragraph  (c)(4) 
of  this  sectio  i  apply  to  interim  non-Tier 

2  vehicles. 

(2)  FTP  exhaust  emission  standards 
for  interim  npn-Tier  2  HLDTs  and 
interim  non-  fier  2  MDPVs.  (i)  Except  as 
permitted  un  der  paragraphs  (1)(2)  (vii) 
and  (viii)  of  1  his  section,  HLDTs  and 
MDPVs  of  m  )del  years  2004-2008  that 
are  not  used  to  meet  the  Tier  2  FTP 
phase-in  reqi  lirements  including  the 
Tier  2  fleet  a  /erage  NOx  requirement 

with  the  full  useful  life 
emission  standards  listed 


section  and. 


must  compl) 
FTP  exhaust 
in  Table  S04|-l  of  paragraph  (c)  of  this 


he  corresponding 


intermediate  useful  life  standards,  if 
any,  in  Table  S04-2  of  paragraph  (c)  of 
this  section.  Manufacturers  may  choose 
the  bin  of  full  useful  life  standards  to 
which  they  certify  a  test  group  of 
vehicles,  subject  to  the  requirements  in 
paragraph  (l){3)(ii)  of  this  section. 

(ii)  Except  as  permitted  under 
paragraphs  (1)(2)  (vii)  and  (viii)  of  this 
section,  HLDTs  and  MDPVs  of  model 
years  2004-2008  that  are  not  used  to 
meet  the  Tier  2  FTP  phase-in 
requirements  including  the  Tier  2  fleet 
average  NOx  requirement  must  comply 
with  the  fleet  average  NOx  standard 
described  in  paragraph  (l)(3)(ii)  of  this 
section  subject  to  the  phase-in  schedule 
in  paragraph  (l)(2)(iv)  of  this  section,  i.e. 
25  percent  of  the  HLDT  and  MDPVs 
must  meet  the  fleet  average  standard  of 
0.20  g/mi  in  2004,  50  percent  in  2005, 
and  so  on. 

(iii)  Manufactiirers  may  choose  the 
bin  of  full  useful  life  standards  and 
corresponding  intermediate  life 
standards  to  which  they  certify  test 
groups  of  HLDTs  and  MDPVs.  subject  to 
the  requirements  in  paragraph  (l)(3)(ii) 
of  this  section.  Manufacturers  may 
include  HLDT/MDPVs  in  the  interim 
program  that  are  not  used  to  meet  the 
Tier  2  fleet  average  NOx  standard  or  the 
phase-in  percentage  requirements  in  the 
Tier  2  program  or  to  generate  Tier  2 
NOx  credits.  In  a  given  model  year,  an 
individual  vehicle  may  not  be  used  to 
comply  with  both  the  Tier  2  fleet 
average  NOx  standard  and  the 
applicable  interim  fleet  average  NOx 
standard  although  vehicles  from  the 
same  test  group  may  be  separated  and 
the  vehicles  counted  toward  compliance 
with  either  program. 

(iv)  Phase-in  schedule  for  interim 
non-Tier  2  HLDT/MDPVs.  Table  S04-9 
of  this  paragraph  (1)  specifies  the 
minimum  percentage  of  the 
manufactiirer's  interim  non-Tier  2 
HLDT/MDPV  U.S.  sales,  by  model  year, 
that  must  comply  with  the  fleet  average 
NOx  standard  described  in  paragraph 
(l)(3)(ii)  of  this  section.  Table  S04-9 
follows: 

Table  S04-9.— Phase-In  Percent- 
ages for  Compliance  With  Interim 
Non-Tier  2  Fleet  Average  NOx 
Standard  for  HLDT/MDPVs 


Percentage  of 

non-tier  2 

HLDT/MDPVs 

Model  year 

that  must  meet 
interim  non-tier 
2  fleet  average 
NOx  standard 

2004  .. 

25 

2005  .. 

50 

2006.. 

•  75 

Table  S04-9.— Phase-in  Percent- 
ages for  Compliance  With  Interim 
Non-Tier  2  Fleet  Average  NOx 
Standard  for  HLDT/MDPVs— Con- 
tinued 


Percentage  of 

non-tier  2 

HLDT/MDPVs 

Model  year 

that  must  meet 

interim  non-tier 

2  fleet  average 

NOx  standard 

2007  and  2008  

100 

{v)(A)  A  manufactiuer  may  elect  an 
alternate  phase-in  schedule,  beginning 
as  early  as  the  2001  model  year,  that 
results  in  100%  compliance  by  2007 
with  the  fleet  average  NOx  standard  for 
interim  non-Tier  2  HLDT/MDPVs 
described  in  paragraph  (l)(3)(ii)  of  this 
section.  The  requirements  of  paragraph 
(k)(6)  of  this  section  apply  to  the 
selection  of  an  alternate  phase-in 
schedule. 

(B)  If  a  manufactiuer  elects  not  to 
bring  all  of  its  HLDT/MDPVs  into 
compliance  with  the  interim 
requirements  in  2004  as  permitted 
imder  paragraphs  (l)(2)(vii)  and 

(viii)  of  this  section,  it  may  still  use 
an  alternate  phase-in  schedule  to  attain 
100%  compliance  with  the  interim  fleet 
average  NC3x  standard  for  HLDT/ 
MDPVs,  but  the  siun  of  phase-in 
percentages  it  must  meet  will  be  225% 
rather  than  250%.  If  the  manufactiuer 
commences  its  2004  model  year  on  or 
after  December  21.  2003,  for  any  HLDT/ 
MDPVs.  the  manufacturer  must  increase 
the  225%  by  the  fi-action  of  its  2004 
model  year  HLDT/MDPVs  whose  model 
year  commenced  on  or  after  that  date 
and  which  were  brought  into 
compliance  with  the  0  20  g/mi  corporate 
average  NOx  standard  as  required  under 
paragraph  (l)(2)(ix)  of  this  section.  The 
manufacturer  must  ensure  that  the  siun 
of  the  percentages  of  vehicles  up 
through  model  year  2005  complying 
^with  the  interim  fleet  average  NOx 
standard  is  at  least  50%. 

(vi)  The  provisions  of  paragraphs  (c) 
(1).  (2)  and  (3)  of  this  section  apply  to 
flexible-fueled,  dual  fuel  and  multi-fuel 
interim  non-Tier  2  HLDT/MDPVs. 

(vii)  For  2004  model  year  HLDT  test 
groups  whose  model  year  commences  _ 
before  December  21.  2003.  the 
manufactiu^r  may  exempt  such  HLDTs 
fi'om  compliance  with  any  requirements 
applicable  to  interim  non-Tier  2  HLDTs, 
and  such  HLDTs  must  be  produced  in 
accordance  with  standards  and 
requirements  in  §§  86.1814-02  and 
§§  86.1815-02.  Such  HLDTs  must  also 
meet  the  refueling  emission  standards 


Federal  Register /Vol.  65,  No.  28 /Thursday.  February  10.  2000 /Rules  and  Regulations  6861 


contained  in  paragraph  {e)(3)  of  this 
section. 

(viii)  For  2004  model  year  heavy-duty 
vehicles  whose  model  year  commences 
before  December  21,  2003,  the 
manufactiuer  may  exeifipt  such  vehicles 
from  compliance  with  any  requirements 
applicable  to  interim  non-Tier  2 
MDPVs.  Exempted  vehicles  will  not  be 
considered  MDPVs  and  must  be 
produced  in  accordance  with  standards 
and  requirements  in  §  86.099-10. 
Exempted  vehicles  are  also  exempted 
from  refueling  emission  standards. 

(ix)  For  2004  model  year  HLDT  and 
MDPV  test  groups  whose  model  year 
commences  on  or  after  December  21, 
2003,  the  manufacturer  must  comply 
with  all  interim  non-Tier  2  requirements 
in  this  section. 

(A)  All  such  vehicles,  but  not  more 
than  25%  of  the  manufacturer's  total 
sales  of  2004  model  year  HLDT/MDPVs 
must  meet  the  interim  non-Tier  2  fleet 
average  NOx  standard  as  described  in 
paragraph  {l)(3}{ii)  of  this  section. 

(Bj  All  such  vehicles  but  not  more 
than  40%  of  the  manufactiu-er's  2004 
model  year  HLDT/MDPVs  must  comply 
with  the  refueling  requfrements  in 
paragraph  {e)(3)  of  this  section. 

(x)  Only  those  manufacturers  that 
comply  with  the  interim  non-Tier  2  FTP 
standards  for  all  of  their  2004  model 
year  HLDTs  and  declare  their  intention 
to  comply  with  the  2004  model  year 
25%  phase-in  requirement  to  the  fleet 
average  interim  NOx  standard  for 
HLDTs  or  HLDT/MDPVs  of  0.20  g/mi 
described  in  paragraph  (1)  of  this  section 
may  use  the  optional  higher  NMOG 
values  for  interim  LDT4s  certified  to  bin 
10  standards  that  are  shown  in  Tables 
S04-1  and  2  of  paragraph  (c)  of  this 
section.  Manufacturers  must  declare 
their  intention  to  comply  with  the  2004 
model  year  25%  phase-in  reqiiirement 
in  Part  I  of  thefr  HLDT  certification 
applications. 

fxi)  Only  those  manufactiirers  that 
comply  with  the  interim  non-Tier  2  FTP 
standards  for  all  of  their  2004  model 
year  MDPVs,  and  declare  their  intention 
to  comply  with  the  2004  model  year 
25%  phase-ia  requirement  to  the  fleet 
average  interim  NOx  standard  for 
MDPVs  or  HLDT/MDPVs  of  0.20  g/mi 
described  in  paragraph  (I)  of  this  section 
may: 

(A)  Use  the  exhaust  emission 
standards  of  bin  1 1  in  Tables  S04-1  and 
S04-2  of  paragraph  (c)  in  this  section  for 
MDPVs  through  model  year  2008; 

(B)  For  diesel-fueled  vehicles,  certify 
the  engines  in  such  vehicles,  through 
model  year  2007,  to  provisions  in  this 
part  86  applicable  to  diesel-fueled 
heavy-duty  engines  of  the  appropriate 
model  year.  Such  diesel  fueled  vehicles 


must  not  be  included  in  any  count  or 
determination  of  compliance  with  the 
phase-in  requirements  applicable  to 
interim  non-Tier  2  MDPVs;  and 

(C)  Use  the  optional  higher  NMOG 
values  for  interim  LDT4s  certified  to  bin 
10  standards  that  are  shown  in  Tables 
S04-1  and  2. 

(xii)  Manufacturers  electing  to  comply 
with  the  provisions  of  paragraph 
(l)(2)(xi)  of  this  section  must  declare 
their  intention  to  comply  with  the  2004 
model  year  25%  phase-in  requirement 
to  the  fleet  average  interim  NOx 
standard  for  MDPVs  or  HLDT/MDPVs  of 
0.20  g/mi  in  Part  I  of  their  MDPV 
certification  applications. 

(xiii)  Where  aiesel-fueled  heavy-duty 
engines  are  used  as  permitted  imder 
paragraph  (l)(2)(xi)(B)  of  this  section, 
such  engines  must  be  treated  as  a 
separate  averaging  set— MDPV  HDDEs — 
under  the  averaging,  banking  emd 
trading  provisions  applicable  to  heavy- 
duty  diesel  engines.  Only  NOx  credits 
generated  by  engine-certified  diesel 
engines  that  are  used  in  other  MDPVs 
can  be  applied  to  these  engines. 
Manufacturers  wishing  to  average,  bank 
or  trade  credits  for  MDPV  HDDEs  must 
comply  with  the  requirements  in  this 
paragraph  and  with  all  requirements 
applicable  to  heavy-duty  engine 
averaging,  banking  and  trading  in  this 
part. 

(3)  Fleet  average  NOx  standards  for 
interim  non-Tier  2  LDV/Ts  and  hfDPVs. 
(i)  Manufactmers  must  comply  with  a 
fleet  average  full  useful  life  NOx 
standard  for  their  interim  non-Tier  2 
LDV/LLDTs,  on  an  annual  basis,  of  0.30 
grams  per  mile. 

(ii)  Manufacturers  must  comply  with 
a  fleet  average  full  useful  life  NOx 
standard  for  their  interim  non-Tier  2 
HLDT/MDPVs,  excluding  those  HLDTs 
and  MDPVs  not  yet  covered  by  the 
phase-in  requirement  described  in 
paragraph  (l)(2)(ii)  of  this  section,  on  an 
annual  basis,  of  0.20  grams  per  mile. 

(iii)  Manufacturers  must  aetermine 
their  compliance  with  these  interim 
fleet  average  NOx  standards  for  each 
model  year  by  separately  computing  the 
sales  weighted  average  NOx  level  of  all 
interim  non-Tier  2  LDV/LLDTs  and  all 
interim  non-Tier  2  HLDT/MDPVs 
(excluding  those  not  yet  phased  in  as 
described  in  paragraph  (l)(2)(ii]  of  this 
section),  using  the  methodology  in 
§86.1860. 

(iv)- Manufactiuers  may  generate, 
bank,  average,  trade  and  use  interim 
non-Tier  2  NOx  credits  based  on  their 
NOx  fleet  average  as  determined  under 
paragraph  (l)(3)(iii)  of  this  section. 
Unless  waived  or  modified  by  the 
Administrator,  the  provisions  of 
§86.1861  of  this  part  apply  to  the 


generation,  banking,  averaging,  trading 
and  use  of  credits  generated  by  interim 
non-Tier  2  vehicles.  NOx  credits 
generated  by  interim  non-Tier  2  vehicles 
are  not  subject  to  any  discount  except  as 
reouired  by  §86.1861-04(e). 

fm)  NMOG  standards  for  diesel. 
flexible  fueled  and  dual-fueled  LDV/Ts 
and  MDPVs.  (1)  For  diesel  fueled  LDV/ 
Ts  and  MDPVs,  the  term  "NMOG"  in 
both  the  Tier  2  and  interim  non-Tier  2 
standards  means  non-methane 
hydrocarbons. 

(2)  Flexible-fueled  and  dual-fuel  Tier 
2  and  interim  non-Tier  2  vehicles  must 
be  certified  to  NMOG  exhaust  emission 
standards  both  for  operation  on  gasoline 
and  on  any  alternate  fuel  they  are 
designed  to  use.  Manufacturers  may 
measure  NMHC  in  lieu  of  NMOG  when 
flexible-fueled  and  dual-fuel  vehicles 
are  operated  on  gasoUne,  subject  to  the 
reauirements  of  §  86.1810(p). 

(n)  Hybrid  electric  vehicle  (HEVj  and 
Zero  Emission  Vehicle  (ZEV) 
requirements.  For  FTP  and  SFTP 
exhaust  emissions,  and  unless  otherwise 
approved  by  the  Administrator, 
manufacturers  must  measure  emissions 
from  all  HEVs  and  ZEVs  according  to 
the  requirements  and  test  procedures 
foimd  in  the  document  en^^ed 
California  Exhaust  Emission  Standards 
and  Test  Procedures  for  2003  and 
Subsequent  Model  Zero-Emission 
Vehicles  and  2001  and  Subsequent 
Model  Hybrid  Electric  Vehicles,  in  the 
Passenger  Car,  Light-duty  Truck  and 
Medium-duty  Vehicle  Classes.  This 
document  is  incorporated  by  reference 
(see  §  86.1)  .  Requirements  and 
procedures  in  this  document  that  are 
relevant  only  to  complying  with  the 
California  ZEV  mandate,  computing 
partial  and  full  ZEV  allowance  credits, 
or  generating  and  using  ZEV  credits,  are 
not  relevant  to  the  federal  program  and 
may  be  disregarded.  Discussion  in  that 
document  relevant  to  fleet  average 
NMOG  standards  and  NMOG  credits 
may  also  be  disregarded. 

(o)  NMOG  measurement.  (1) 
Manufacturers  must  measure  NMOG 
emissions  in  accordance  with  Part  G  of 
the  California  Non-Methame  Organic  Gas 
Test  Procedures.  These  requirements  are 
incorporated  by  reference  (see  §  86.1). 

(2)  Manufactiu^rs  must  not  apply 
reactivity  adjustment  factors  (RAFs)  to 
NMOG  measurements.  See  §86.1841. 

(p)  7n-use  standards.  (1)  Table  S04-10 
of  this  paragraph  (p)  contains  in-use 
emission  standards  appUcable  only  to 
vehicles  certified  to  the  bins  shown  in 
the  table.  These  standards  apply  to  in- 
use  testing  performed  by  the 
manufacturer  pursuant  to  regulations  at 
§§86.1845-01,  86.1845-04  and 
86.1846-01  and  to  in-use  testing 
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performed  b\  EPA.  These  standards  do 
not  apply  to  (  ertification  or  Selective 
Enforcement  Auditing. 

(2)  These  s  andards  apply  only  to 
LDV/LLDTs  jiroduced  up  through  the 
2008  model  >ear,  and  HLDT/MDPVs 
produced  up  through  the  2010  model 
year.  These  s  andards  are  subject  to 


Bin  numb€  r 


other  limitations  described  in  paragraph 
(p){3)  of  this  section. 

(3)  For  the  first  model  year  and  also 
for  the  next  model  year  after  that,  in 
which  a  test  group  of  vehicles  is 
certified  to  a  bin  of  standards  to  which 
it  has  not  previously  been  certified,  the 
standards  in  Table  S04-10  of  this 


paragraph  (p)  apply  for  purposes  of  in- 
use  testing  only.  The  standards  apply 
equally  to  all  LDV/Ts  and  MDPVs 
subject  to  the  model  year  limitation  in 
paragraph  (p)(2)  of  this  section.  Table 
S04-10  follows: 


Table  S04-10— In-use  Compliance  Standards  (g/mi) 

[Certification  standards  shown  for  reference  purposes] 


Durability  period  (miles) 


NOx  In-use 


NOx  certifi- 
cation 


NMOG  In-use 


NMOG  certification 


5 
5 
4 
3 
2 


50,000 
120,000 
120,000 
120.000 
120,000 


0.07 
0.10 
0.06 
0.05 
0.03 


0.05 
0.07 
0.04 
0.03 
0.02 


n/a  . 
n/a  . 
n/a  . 
0.09 
0.02 


0.075 
0.090 
0.070 
0.055 
0.010 


(4)  For  dies  el  vehicles  certified  to  bin 
10,  separate  ia-use  standards  apply  for 
NOx  and  PM  emissions.  These 
standards  are  determined  by 
multiplying  the  applicable  NOx  and  PM 
certification  Standards  by  factors  of  1.2 
and  1.35,  respectively,  and  then 
rounding  thelresult  to  one  more  decimal 
place  than  captained  in  the  certification 
standard.  Th«  resultant  standards  do  not 
apply  for  cerljification  or  selective 
enforcement  auditing. 

(q)  Hardsh.  p  provision  for  small 
volume  manvfacturers.  (1)  A  small 
volume  man\  ifactiuer  may  apply  for 
relief  fi-om  ar  y  applicable  final  phase- in 
model  year  c(mtained  in  this  section. 
Relief  will  on  ly  be  available  to  defer 
required  com  pliance  with  a  completely 
new  set  of  stJ  ndards.  a  fleet  average 
NOx  standarc ,.  and/or  evaporative 
emission  staidard  for  100%  of  affected 
vehicles  for  cne  model  year.  Thus,  a 
small  volume  manufactiuer  that  obtains 
relief  may: 

(i)  Defer  10  [)%  compliance  with  the 
fleet  average  ^Ox  standard  for  interim 
LDV/LLDTs  (0.30  g/mi)  until  2005; 

(ii)  Defer  li)0%  compliance  with  the 
evaporative  e  mission  standards  and/or 
fleet  average  MOx  standard  for  Tier  2 
LDV/LLDTs  00.07  g/mi)  until  2008; 

(iii)  Defer  1  00%  compliance  with  the 
requirements  that  interim  HLDTs  and 
MDPVs  comj  ly  with  applicable 
emission  stai  dards  shown  in  Tables 
S04-1  and  S(4-2,  until  2005; 

(iv)  Defer  1 00%  compliance  with  the 
fleet  average  "JOx  standard  for  interim 
HLDT/MDPV  s  (0.20  g/mi)  until  2008; 
and 

(v)  Defer  li  10%  compliance  with  the 
the  evaporati  ve  emission  standards  and/ 
or  fleet  avera  ;e  NOx  standard  for  Tier  2 
HLDT/MDP\  s  (0.07  g/mi)  until  2010. 

(2)  Applies  tions  for  relief  must  be  in 
writing  and  i  lusl: 

(i)  Be  subn  itted  before  the  earliest 
date  of  nonc(  mpliance; 


(ii)  Include  evidence  that  the 
manufacturer  will  incut  severe 
economic  hardship  if  relief  is  not 
granted; 

(iii)  Include  evidence  that  the 
noncompliance  will  occvu  despite  the 
best  efforts  of  the  manufactiUBr  to 
comply;  and 

(iv)  Include  evidence  that  the 
manufacturer  has  made  every 
reasonable  effort  to  purchase  credits  to 
address  the  noncompliance,  where 
applicable. 

fr)  NMOG  standard  adjustment  for 
direct  ozone  reducing  devices.  (1)  A 
manufacturer  may  obtain  NMOG  credit 
for  use  in  certifying  to  the  exhaust 
NMOG  standards  listed  in  paragraph  (c) 
of  this  section  and  for  use  in  complying 
with  the  in-use  standards  of  paragraph 
(p)  of  this  section,  where  applicable. 
This  credit  effectively  allows  the 
manufacturer  to  increase  the  exhaust 
NMOG  emission  standards  listed  in 
these  paragraphs  by  the  amount  of  the 
applicable  credit.  For  example,  if  the 
applicable  NMOG  credit  was  0.01  g/mi, 
and  the  vehicle  was  being  certified  in 
Bin  5,  as  described  in  Table  S04-1  of 
paragraph  (c)  of  this  section,  exhaust 
NMOG  emissions  must  be  no  greater 
than  0.10  g/mi,  as  opposed  to  the 
normal  NMOG  certification  standard  of 
0.09  g/mi  in  Bin  5. 

(2)The  NMOG  credit  must  be 
determined  through  a  two-step  process. 

(i)  The  first  step  must  determme  the 
ozone  reduction  potential  of  the  direct 
ozone  reducing  device,  the  ozone 
reduction  potential  of  exhaust  NMOG 
reductions  beyond  Bin  5  of  the  Tier  2 
standards,  and  the  ratio  of  the  two 
methods  of  reducing  ambient  ozone 
levels.  The  requirements  for  this  step 
are  described  in  paragraph  (r)(3)  of  this 
section. 

(ii)  The  second  step  must  demonstrate 
and  certify  the  relevant  performance 
characteristics  of  the  specific  ozone 


reducing  device.  The  requirements  for 
this  step  are  described  in  paragraph 
(r)(4)  of  this  section. 

(3)  The  ozone  reduction  potential  of 
the  direct  ozone  reducing  device  and 
the  ozone  reduction  potential  of  exhaust 
NMOG  reductions  beyond  Bin  5  of  the 
Tier  2  standards  must  be  estimated 
using  procedures  which  are  approved 
by  the  Administrator  in  advance.  At  a 
minimum: 

(i)  The  modeling  must  utilize  an 
urban  airshed  model  using  up-to-date 
chemical  and  meteorological  simulation 
techniques; 

(ii)  Four  local  areas  must  be  modeled: 
New  York  City,  Chicago,  Atlanta  and 
Houston; 

(iii)  The  ozone  episodes  to  be 
modeled  must  meet  the  selection 
criteria  established  by  EPA  for  State 
ozone  SIPs; 

(iv)  Photochemical  and  dispersion 
modeling  must  follow  that  used  by  EPA 
to  project  the  ozone  impacts  of  this  rule, 
or  its  equivalent; 

(v)  Emission  projections  must  be 
made  for  calendar  year  2007  and  be 
consistent  with  those  used  by  EPA  in 
support  of  this  final  rule,  or  reflect 
updates  approved  by  EPA; 

(vi)  Baseline  emissions  (emissions 
prior  to  use  of  the  direct  ozone  reducing 
device  or  the  VOC  emission  reductions) 
must  include  the  benefits  of  the  Tier  2 
emission  and  sulfur  standards;  as  well 
as  all  other  emission  controls  assumed 
in  EPA's  ozone  modeling  of  the  benefits 
of  the  Tier  2  and  sulfur  standards,  as 
described  in  the  Final  Regulatory 
Impact  Analysis  to  the  Tier  2  and  Sulfur 
Rule; 

(vii)  The  ozone  benefit  of  the  direct 
ozone  reducing  device  must  assume  a 
radiator  area  of  0.29  square  meters,  an 
air  flow  velocity  through  the  radiator  of 
40%  of  vehicle  speed,  and  an  ozone 
reduction  efficiency  of  80%,  or  other 
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values  as  approved  by  the 
Administrator; 

(viii)  The  ozone  level  of  the  air 
entering  the  direct  ozone  reducing 
device  must  be  assumed  to  be  40%  less 
than  that  existing  in  the  grid  cell  where 
the  vehicle  is  located; 

(ix)  The  ozone  benefit  of  VOC 
emission  reductions  must  be  modeled 
by  assuming  that  all  Tier  2  LDVs,  LDTs 
and  MDPVs  meet  an  exhaust  NMOG 
standard  of  0.055  g/mi  or  lower  instead 
of  a  0.09  g/mi  NMOG  standard; 

(x)  The  ozone  reducing  device  must 
be  assumed  to  be  present  on  all  of  the 
Tier  2  LDVs,  LDTs  and  MDPVs  modeled 
as  meeting  the  more  stringent  NMOG 
standard  described  in  paragraph 
{r)(3){ix)  of  this  section; 

(xi)  The  relationship  between  changes 
in  exhaust  NMOG  emission  standards 
and  in-use  VOC  emissions  must  be 
determined  sufficiently  far  in  the  future 
to  ensure  that  the  change  in  ozone  being 
modeled  is  sufficiently  large  to  allow 
comparison  with  the  impact  of  the 
ozone  reducing  device; 

(xii)  LDV,  LDT  and  MDPV  emissions 
must  be  modeled  using  the  updated  Tier 
2  eiQission  model  developed  by  EPA  as 
part  of  the  Tier  2  rulemaking  (available 
from  EPA  upon  request)  or  MOBILES, 
once  this  model  is  available; 

(xiii)  The  ozone  benefit  of  the  direct 
ozone  reducing  device  must  be  the 
reduction  in  the  peak  one-hour  ozone 
level  anywhere  in  the  modeled  region 
on  the  day  when  ozone  is  at  its  highest; 

(xiv)  The  NMOG  credit  in  each  local 
area  must  be  the  reduction  in  peak  one 
hoiu'  ozone  associated  with  use  of  the 
direct  ozone  reducing  device  divided  by 
the  reduction  in  peak  one  hour  ozone 
associated  with  the  more  stringent 
exhaust  NMOG  emission  standard 
multiplied  by  the  reduction  the  exhaust 
NMOG  standard  (in  g/mi)  modeled  in 
paragraph  (r)(3)(ix)  of  this  section;  and 

(xv)  The  NMOG  credit  apphcable  to 
the  generic  direct  ozone  reducing  device 
modeled  in  paragraph  (r)(3)(vii)  of  this 
section  must  be  determined  by 
arithmetically  averaging  the  NMOG 
credit  determined  in  paragraph 
(r)(3)(xiv)  of  this  section  for  each  of  the 
four  local  areas. 

(4)  The  manufacturer  must  submit 
data,  using  procedures  which  have  been 
approved  by  the  Administrator  in 
advance,  that  demonstrate  the  following 
aspects  of  the  device  being  certified: 

(i)  The  air  flowrate  through  the  device 
as  a  function  of  vehicle  speed; 

(ii)  The  ozone  reduction  efficiency  of 
the  device  over  the  useful  life  of  the 
vehicle  for  a  range  of  vehicle  speeds  and 
ozone  levels; 


(iii)  The  method  through  which  the 
onboard  diagnostic  system  will  detect 
improper  performance. 

(5)  The  NMOG  credit  for  the  specific 
apphcation  of  this  technology  tested 
under  the  provisions  of  paragraph  (r)(4) 
of  this  section  is  the  four-area  NMOG 
credit  determined  in  paragraph  (r)(3)(xv) 
of  this  section  scaled  based  on  the 
performance  of  the  specific  application 
tested  under  the  provisions  of  paragraph 
(r)(4)  of  this  section  relative  to  those 
assumed  in  paragraph  (r)(3)(vii)  of  this 
section.  This  scaling  must  assiune  a 
linear  relationship  between  the  NMOG 
credit  and  three  aspects  of  the  direct 
ozone  reducing  device:  radiator  area, 
average  air  flow  through  the  radiator 
relative  to  vehicle  speed,  and  ozone 
reduction  efficiency  and  the  NMOG 
credit.  The  NMOG  credit  must  be 
rounded  to  the  nearest  0.001  g/mi.  For 
example,  if  the  NMOG  credit 
determined  in  paragraph  (r)(3)(xv)  of 
this  section  was  0.01  g/mi  and  the 
specific  direct  ozone  reducing  device 
being  certified  had  an  area  of  0.20 
square  meters,  an  air  flow  velocity  of 
30%  of  vehicle  speed  and  an  ozone 
reducing  efficiency  of  70%,  and  the 
generic  ozone  reducing  device 
simulated  in  the  ozone  model  under 
paragraph  (r)(3)(vii)  of  this  section  had 
an  area  of  0.29  square  meters,  an  air 
flow  velocity  of  40%  of  vehicle  speed 
and  an  ozone  reducing  efficiency  of 
80%,  the  NMOG  credit  applicable  to  the 
specific  device  being  certified  would  be: 

0.01  g/mi  *  (0.20/0.29)  *  (30%/40%)  * 
70%/80%)  =  0.005 

25.  Section  86.1812-01  is  amended  by 
adding  a  sentence  to  the  end  of  the 
introductory  text  to  read  as  follows: 

§86.1812-01    Emission  standards  for  light- 
duty  trucks  1. 

*  *  *  This  section  does  not  apply  to 
2004  and  later  model  year  vehicles, 
except  as  specifically  referenced  by 
§86.1811-04. 


26.  Section  86.1813-01  is  amended  by 
adding  a  sentence  to  the  end  of  the 
introductory  text  to  read  as  follows: 

§  86.1813-01    Emission  standards  for  light- 
duty  trucks  2. 

*   *   *  This  section  does  not  apply  to 
2004  and  later  model  year  vehicles, 
except  as  specifically  referenced  by 
§86.1811-04. 


27.  Section  86.1814-02  is  amended  by 
adding  a  sentence  to  the  end  of  the 
introductory  text  to  read  as  follows: 


§86.1814-02    Emission  standards  for  light- 
duty  trucks  3. 

*  *  *  This  section  does  not  apply  to 
2004  and  later  model  year  vehicles, 
except  as  specifically  referenced  by 
§86.1811-04. 


§86.1814-04    [Removed] 

28.  Section  86.1814-04  is  removed. 

29.  Section  86.1815-02  is  amended  by 
adding  a  sentence  to  the  end  of  the 
introductory  text  to  read  as  follows: 

§  86.1 81 5-02    Emission  standards  for  light- 
duty  trucks  4. 

*   *   *  This  section  does  not  apply  to 
2004  and  later  model  year  vehicles, 
except  as  specifically  referenced  by 
§86.1811-04. 


§86.1815-04    [RamovMf] 

30.  Section  86.1815-04  is  removed. 

31.  Section  86.1824-01  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  and  adding  paragraphs 
(a){2)(iii),  (a)(2)(iv)  and  (a)(2)(v)  to  read 
as  follows: 

§  86. 1 824-01     Durability  demonstration 
procedures  for  evaporative  emissions. 

This  section  applies  to  gasoUne-, 
methanol-,  liquefied  petroleum  gas-,  and 

natural  gas-fueled  LDV/Ts  and  MDPVs. 

*  •  • 

(a)*  *  * 

(2)*   *   * 

(iii)  For  gasoline  fueled  vehicles 
certified  to  meet  the  evaporative 
emission  standards  set  forth  in 
§  86.1811-04(e)(l),  any  service 
accumulation  method  for  evaporative 
emissions  must  employ  gasoline  fuel  for 
the  entire  service  accumulation  period 
which  contains  ethanol  in,  at  least,  the 
highest  concentration  permissible  in 
gasoline  under  federal  law  and  that  is 
commercially  available  in  any  state  in 
the  United  States.  Unless  otherwise 
approved  by  the  Administrator,  the 
manufacturer  must  determine  the 
appropriate  ethanol  concentration  by 
selecting  the  highest  legal  concentration 
commercially  available  during  the 
calendar  year  before  the  one  in  which 
the  manufacturer  begins  its  service 
acciunulation.  The  manufacturer  must 
also  provide  information  acceptable  to 
the  Administrator  to  indicate  that  the 
service  accumulation  method  is  of 
sufficient  design,  duration  and  severity 
to  stabilize  the  permeability  of  all  non- 
metallic  fuel  and  evaporative  system 
components  to  the  service  accimiulation 
fuel  constituents. 

(iv)  For  flexible-fueled,  dual-fueled, 
multi-fueled,  ethanol-fueled  and 
methanol-fueled  vehicles  certified  to 
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meet  the  evaporative  emission  standards 
set  forth  in  §>6.1811-04(e)(l),  any 
service  accumulation  method  must 
employ  ftiel  for  the  entire  service 
acCTunulation  period  which  the  vehicle 
is  designed  to  use  and  which  the 
Administrator  determines  will  have  the 
greatest  impact  upon  the  permeability  of 
evaporative  and  hiel  system 
components.  The  manufacturer  must 
also  provide  infonnation  acceptable  to 
the  Administrator  to  indicate  that  the 
service  accuniulation  method  is  of 
sxifBcient  design,  duration  and  severity 
to  stabilize  the  permeability  of  all  non- 
metallic  fuel  ftnd  evaporative  system 
components  tb  service  accumulation 
fuel  constitue  ots. 

(v)  A  manu  "acturer  may  use  other 
methods,  bast  id  upon  good  engineering 
judgment,  to  i  neet  the  requirements  of 
paragraphs  (a  (2)  (iii)  and  (iv)  of  this 
section,  as  applicable.  These  methods 
must  be  apprpved  in  advance  by  the 
Administrato^  and  meet  the  objectives 
of  paragraphs!  (a)(2)  (iii)  and  (iv)  of  this 
section,  as  applicable:  to  provide 
assurance  that  the  permeability  of  all 
non-metallic  fuel  and  evaporative 
system  components  will  not  lead  to 
evaporative  emission  standard 
exceedance  utider  sustained  exposure  to 
commercially  available  alcohol- 
containing  fuuls  for  the  useful  life  of  the 
vehicle. 


32.  Section  86.1827-01  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

f  86.1 827-01    Tost  group  doterminatlon. 

*         *         •         •         * 

(e)  Unless  otherwise  approved  by  the 
Administrator,  a  manufacturer  of  hybrid 
electric  vehicles  must  create  separate 
test  groups  based  on  both  the  type  of 
battery  technology  employed  by  the 
HEV  and  upon  features  most  related  to 
their  exhaust  emission  characteristics. 

33.  Section  86.1829-01  is  amended  by 
adding  paragraphs  (b)(l)(iii)(E)  and  (d) 
to  read  as  follows: 

§  86. 1 829-01    Durability  and  omission 
testing  roquirafnonts;  waivers. 

***** 

(b)*  *  *(  )*  *  * 

(iii)*  *  * 

(E)  In  lieu  (  f  testing  a  gasoline  or 
diesel  fueled  Pier  2  or  interim  non-Tier 
2  vehicle  for  brmaldehyde  emissions 
when  such  vehicles  are  certified  based 
upon  NMHC  emissions,  a  memufacturer 
may  provide  i  statement  in  its 
application  f(  ir  certification  that  such 
vehicles  com  }ly  with  the  applicable 
standards.  Su  ch  a  statement  must  be 
based  on  pre^  ious  emission  tests. 


development  tests,  or  other  appropriate 
infonnation. 

***** 

(d)(1)  Beginning  in  the  2004  model 
year,  the  exhaust  emissions  must  be 
measured  from  all  LDV/T  exhaust 
emission  data  vehicles  tested  in 
accordance  with  the  federal  Highway 
Fuel  Economy  Test  (HWFET;  40  CFR 
part  600,  subpart  B).  The  oxides  of 
nitrogen  emissions  measured  during 
such  tests  must  be  multiplied  by  the 
oxides  of  nitrogen  deterioration  factor 
computed  in  accordance  with 
§86.1823-01  and  subsequent  model 
year  provisions,  and  then  rounded  and 
compared  with  the  applicable  emission 
standard  in  §  86.1811-04.  All  data 
obtained  from  the  testing  required  under 
this  paragraph  (d)  must  be  reported  in 
accordance  with  the  procedures  for 
reporting  other  exhaust  emission  data 
required  under  this  subpart. 

(2)  In  the  event  that  one  or  more 
emission  data  vehicles  fail  the 
applicable  HWFET  standard  in 

§  86.1811-04,  the  manufacturer  may 
submit  to  the  Administrator  engineering 
data  or  other  evidence  showing  that  the 
system  is  capable  of  complying  with  the 
standard.  If  the  Administrator  finds,  on 
the  basis  of  an  engineering  evaluation, 
that  the  system  can  comply  with  the 
HWFET  standard,  he  or  she  may  accept 
the  information  supplied  by  the 
manufacturer  in  lieu  of  the  test  data. 

(3)  The  provisions  of  paragraphs  (d)(1) 
and  (d)(2)  of  this  section  do  not  apply 

to  MDPVs. 

34.  Section  86.1837-01  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraph 
(b)  to  read  as  follows: 

§  86.1 837-01    Rounding  of  emission 
measurements. 

***** 

(b)  Fleet  average  NOx  value 
calciilations,  where  applicable,  must  be 
roimded  before  comparing  with  the 
applicable  fleet  average  standard  and 
calculating  credits  generated  or  needed 
as  follows:  manufacturers  must  round  to 
the  same  number  of  significant  figures 
that  are  contained  in  the  quantity  of 
vehicles  in  the  denominator  of  the 
equation  used  to  compute  the  fleet 
average  NOx  emissions,  but  to  no  less 
than  one  more  decimal  place  than  that 
of  the  applicable  fleet  average  standard. 

35.  Section  86.1838-01  is  amended  by 
revising  paragraphs  (b)(l)(i)  and 
(c)(2)(iii)  to  read  as  follows: 

§  86.1 838-01    Small  volume  manufacturer 
certification  procedures. 

***** 

(b)  *  *  * 
(D*  *  * 


(i)  The  optional  small-volume 
manufacturers  certification  procedures 
apply  to  LDV/Ts  and  MDPVs  produced 
by  manufacturers  with  U.S.  sales, 
including  all  vehicles  and  engines 
imported  under  provisions  of  40  CFR 
85.1505  and  85.1 509  (for  the  model  year 
in  which  certification  is  sought)  of  fewer 
than  15,000  units  (LDV/Ts,  MDPVs, 
heavy-duty  vehicles  and  heavy-duty 
engines  combined). 
***** 

(c)*  *  * 

(2)*    *    * 

(iii)  The  provisions  of  §  86.1845- 
01(c)(2)  and  §86.1845-04(c)(2)  that 
require  one  vehicle  of  each  test  group 
during  high  mileage  in-use  verification 
testing  to  have  a  minimum  odometer 
mileage  of  75  percent  of  the  full  useful 
life  mileage  for  Tier  1  and  NLEV  LDV/ 
Ts,  or  90,000  (or  105,000)  miles  for  Tier 
2  and  interim  non-Tier  2  vehicles,  do 
not  apply. 
***** 

36.  Section  86.1840-01  is  amended  by 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  86.1 840-01    Special  test  procedures. 

***** 

(c)  Manufacturers  of  vehicles 
eqiiipped  with  periodically  regenerating 
trap  oxidizer  systems  must  propose  a 
procedure  for  testing  and  certifying  such 
vehicles  including  SFTP  testing  for  the 
review  and  approval  of  the 
Administrator.  The  manufactiirer  must 
submit  its  proposal  before  it  begins  any 
service  accumulation  or  emission 
testing.  The  manufacturer  must  provide 
with  its  submittal,  sufficient 
documentation  and  data  for  the 
Administrator  to  fully  evaluate  the 
operation  of  the  trap  oxidizer  system 
and  the  proposed  certification  and 
testing  procedure. 

(d)  The  provisions  of  paragraphs  (a) 
and  (b)  of  this  section  also  apply  to 
MDPVs. 

37.  Section  86.1841-01  is  amended  by 
revising  paragraph  (a)(l)(iii)  and  adding 
paragraph  (e)  to  read  as  follows: 

§  86.1 841  -01    Compliance  with  emission 
standards  for  the  purpose  of  certification. 

(a)*  *  * 

(D*  *  * 

(iii)  For  the  SFTP  composite  standard 
of  NMHC+NOx,  the  measured  results  of 
NMHC  and  NOx  must  each  be  adjusted 
by  their  corresponding  deterioration 
factors  before  the  composite 
NMHC+NOx  certification  level  is 
calculated.  Where  the  applicable  FTP 
exhaust  hydrocarbon  emission  standard 
is  an  NMOG  standard,  the  applicable 
NMOG  deterioration  factor  must  be  used 
in  place  of  the  NMHC  deterioration 
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factor,  unless  otherwise  approved  by  the 
Administrator. 

***** 

(e)  Unless  otherwise  approved  by  the 
Administrator,  manufacturers  must  not 
use  Reactivity  Adjustment  Factors 
(RAFs)  in  their  calculation  of  the 
certification  levels  of  any  pollutant, 
regardless  of  the  fuel  used  in  the  test 
vehicle. 

38.  Section  86.1844-01  is  amended  by 
adding  new  paragraphs  (d)(15),  (d){16), 
(e)(6)  and  (i)  to  read  as  follows: 

§86.1844-01    Information  requirements: 
Application  for  certification  and  submittal  of 
information  upon  request 

*         *         *         *         *    • 

(d)*  *  * 

(15)  For  HEVs,  unless  otherwise 
approved  by  the  Administrator,  the 
information  required  by  the  "California 
Exhaust  Emission  Standards  and  Test 
Procedures  for  2003  and  Subsequent 
Model  Zero-Emission  Vehicles,  and 
2001  and  Subsequent  Model  Hybrid 
Electric  Vehicles,  in  the  Passenger  Car, 
Light-Duty  Truck  and  Medium-duty 
Vehicle  Classes"  must  be  supplied. 
These  procedures  are  incorporated  by 
reference  (see  §  86.1). 

(16)  (i)  For  Tier  2  and  interim  non- 
Tier  2  vehicles  beginning  with  the  2004 
model  year,  a  statement  indicating  that 
the  manufactiu'er  has  conducted  an 
engineering  analysis  of  the  complete 
exhaust  system  to  ensiu^  that  the 
exhaust  system  has  been  designed: 

(A)  To  facilitate  leak-free  assembly, 
installation  and  operation  for  the  full 
useful  life  of  the  vehicle;  and 

(B)  To  facilitate  that  such  repairs  as 
might  be  necessary  on  a  properly 
maintained  and  used  vehicle  can  be 
performed  in  such  a  manner  as  to 
maintain  leak-free  operation,  using  tools 
commonly  available  in  a  motor  vehicle 
dealership  or  independent  repair  shop 
for  the  full  useful  life  of  the  vehicle. 

(ii)  The  analysis  must  cover  the 
exhaust  system  and  all  related  and 
attached  components  including  the  air 
injection  system,  if  present,  from  the 
engine  block  manifold  gasket  surface  to 
a  point  sufficiently  past  the  last  catalyst 
and  oxygen  sensor  in  the  system  to 
assure  that  leaks  beyond  that  point  will 
not  permit  air  to  reach  the  oxygen 
sensor  or  catalyst  imder  nonned 
operating  conditions. 

(iii)  A  "leak-free"  system  is  one  in 
which  leakage  is  controlled  so  that  it 
will  not  lead  to  a  failure  of  the 
certification  exhaust  emission  standards 
in-use. 

(iv)  The  provisions  of  paragraphs 
(d)(16)(i)  and  (ii)  do  not  apply  to 
vehicles  whose  certification  is  carried 


over  from  the  NLEV  program  or  carried 
across  from  the  Cal  LEV  I  program. 

(e)*   *   * 

(6)  The  NMOG/NMHC  and  HCHO  to 
NMHC  ratios  established  according  to 
§86.1845-04. 
***** 

(i)  For  exhaust  emission  testing  for 
Tier  2  and  interim  non-Ti^r  2  vehicles, 
if  approved  by  the  Administrator  in 
advance,  manufactiu-ers  may  submit 
exhaust  emission  test  data  generated 
imder  California  test  procedures  to 
comply  with  any  certification  and  in- 
use  testing  requirements  under  this 
subpart.  The  Administrator  may  require 
supporting  information  to  establish  that 
differences  between  California  and 
Federal  exhaust  testing  procedures  and 
fuels  will  not  produce  significant 
differences  in  emission  results.  The 
Administrator  may  require  that  in-use 
testing  be  performed  using  Federal  test 
fuels  as  specified  in  §  86.113-04(a)(l). 

39.  Section  86.1845-04  is  amended 
by: 

a.  revising  paragraph  (a), 

b.  revising  paragraph  (c)(2),  and 

c.  adding  paragraph  (f). 

The  revisions  ana  additions  read  as 
follows: 

§86.1845-04    Manufacturer  in-use 
verification  testing  requirements 

(a)  General  requirements.  (1)  A 
manufacturer  of  LDVs,  LDTs  and/or 
MDPVs  must  test,  or  cause  to  have 
tested,  a  specified  number  of  LDVs, 
LDTs  and  MDPVs.  Such  testing  must  be 
conducted  in  accordance  with  the 
provisions  of  this  section.  For  purposes 
of  this  section,  the  term  vehicle  includes 
light-duty  vehicles,  light-duty  trucks 
and  mediiun-duty  vehicles. 

(2)  Unless  otherwise  approved  by  the 
Administrator,  no  emission 
measiu'ements  made  under  the 
requirements  of  this  section  may  be 
adjusted  by  Reactivity  Adjustment 
Factors  (RAFs). 

(3)  Upon  a  manufactiu«r's  written 
request,  prior  to  in-use  testing,  that 
presents  information  to  EPA  regarding 
pre-conditioning  procedures  designed 
solely  to  remove  the  effects  of  high 
sulfiu  in  gasoline  from  vehicles 
produced  through  the  2007  model  year, 
EPA  will  consider  allowing  such 
procedures  on  a  case-by-case  basis. 
EPA's  decision  will  apply  to 
manufactiu^r  in-use  testing  conducted 
imder  this  section  and  to  any  in-use 
testing  conducted  by  EPA. 
***** 

(c)*   *  * 

(2)  Vehicle  mileage: 

(i)  All  test  vehicles  must  have  a 
minimum  odometer  mileage  of  50,000 
miles.  At  least  one  vehicle  of  each  test 


group  must  have  a  minimum  odometer 
mileage  of  75  percent  of  the  full  useful 
life  mileage.  See  §86.1838-01(c)(2)  for 
small  volume  manufactiu^r  mileage 
requirements;  or 

(ii)  For  engine  families  certified  for  a 
useful  fife  of  150,000  miles,  at  least  one 
vehicle  must  have  a  minimum  odometer 
mileage  of  105,000  miles.  See 
§  86.1838-01(c)(2)  for  small  volume 
manufacturer  mileage  requirements. 
***** 

(f)(1)  A  manufacttuer  may  conduct  in- 
use  testing  on  a  test  group  by  measiuing 
NMHC  exhaust  emissions  rather  than 
NMOG  exhaust  emissions.  The 
measiured  NMHC  exhaust  emissions 
must  be  multiplied  by  the  adjustment 
factor  used  for  certification  of  the  test 
group,  or  another  adjustment  factor 
acceptable  to  the  Administrator,  to 
determine  the  equivalent  NMOG 
exhaust  emission  values  for  the  test 
vehicle.  The  equivalent  NMOG  exhaust 
emission  value  must  be  used  in  place  of 
the  measiu^d  NMOG  exhaust  emission 
value  in  determining  the  exhaust  NMOG 
results.  The  equivalent  NMOG  exhaust 
emission  values  must  be  compared  to 
the  NMOG  exhaust  emission  standard 
frt)m  the  emission  bin  to  which  the  test 
group  was  certified. 

(2)  For  flexible-fueled  LDVs,  LDTs 
and  MDPVs  certified  to  NMOG 
standards,  the  manufactiu'er  may 
-  request  from  the  Administrator  the  use 
of  a  methanol  (M85)  or  ethanol  (E85) 
NMOG  exhaust  emission  to  gasoline 
NMHC  exhaust  emission  ratio  which 
must  be  established  during  certification 
for  each  emission  data  vehicle  for  the 
applicable  test  group.  The  results  must 
be  submitted  to  the  Administrator  in  the 
Part  n  apphcation  for  certification.  After 
approval  by  the  Administrator,  the 
measured  gasoline  NMHC  exhaust 
emissions  must  be  multiplied  by  the 
M85  or  E85  NMOG  to  gasoline  NMHC 
ratio  submitted  in  the  application  for 
certification  for  the  test  group  to 
determine  the  equivalent  NMOG 
exhaust  emission  values  for  the  test 
vehicle.  The  equivalent  NMOG  exhaust 
emission  value  must  be  used  in  place  of 
the  measured  NMOG  exhaust  emission 
value  in  determining  the  exhaust  NMOG 
results.  The  equivalent  NMOG  exhaust 
emission  values  must  be  compared  to 
the  NMOG  exhaust  emission  standard 
from  the  vehicle  emission  standard  bin 
to  which  the  test  group  was  certified. 

(3)  If  the  manufacturer  measiues 
NMOG  it  must  also  measure  and  report 
HCHO  emissions.  As  an  alternative  to 
measuring  the  HCHO  content,  if  the 
manufactiu^r  measiues  NMHC  as 
permitted  in  paragraph  (f)(1)  of  this 
section,  the  Administrator  may  approve, 
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upon  submiss  on  of  supporting  data  by 
a  manufacture  r,  the  use  of  HCHO  to 
NMHC  ratios.  To  request  the  use  of 
HCHO  to  NM]  iC  raUos,  the 
manufecturer  must  establish  during 
certification  t<  isting  the  ratio  of 
measured  HCl  lO  exhaust  emissions  to 
measured  NMHC  exhaust  emissions  for 
each  emission  data  vehicle  for  the 
applicable  tesj  group.  The  results  must 
be  submitted  fp  the  Administrator  with 
the  Part  U  application  for  certification. 
Following  approval  of  the  application 
for  certificaticp,  the  manufacturer  may 
conduct  in-us^  testing  on  the  test  group 
by  measuring  KMHC  exhaust  emissions 
rather  than  HCHO  exhaust  emissions. 
The  measiuedj  NMHC  exhaust  emissions 
must  be  multiplied  by  the  HCHO  to 
NMHC  ratio  submitted  in  the 
application  for  certification  for  the  test 
group  to  deteitnine  the  equivalent 
HCHO  exhaua  emission  values  for  the 
test  vehicle.  Tpe  equivalent  HCHO 
exhaust  emis^on  values  must  be 
compared  to  tjie  HCHO  exhaust 
emission  standard  applicable  to  the  test 
group.  f 

40.  Section  B6. 1846-01  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§86.1846-01    Manufacturer  in-use 
confirmatory  tasting  requirenwnts. 

(a)  General  requirements.  (1)  A 
manufactiu«r  of  LDVs.  LDTs  and/or 
MDPVs  must  iest,  or  cause  testing  to  be 
conducted,  udder  this  section  when  the 
emission  leve  s  shown  by  a  test  group 
sample  from  tjsting  under  §  86.1845-01 
exceeds  the  ci  iteria  specified  in 
paragraph  fb)  af  this  section.  The  testing 
required  unde  r  this  section  applies 
separately  to  <  ach  test  group  and  at  each 
test  point  (lov  and  high  mileage)  that 
meets  the  specified  criteria.  The  testing 
requirements  ipply  separately  for  each 
model  year  sti  irting  with  model  year 
2001. 

(2)  Except  f  )r  vehicles  certified  under 
the  NLEV  pro  /isions  of  subpart  R  of  this 
part  or  unless  otherwise  approved  by 
the  Administi  ator,  no  emission 
measurement!  i  made  imder  the 
requirements  af  this  section  may  be 
adjusted  by  R  sactivity  Adjustment 
Factors  (RAFs). 

(3)  For  purj  OSes  of  this  section,  the 
term  vehicle  i  ncludes  light-duty 
vehicles,  lighl  -duty  trucks  and  medium- 
duty  vehicles 

(4)  Upon  a  i  nanufactiuer's  written 
request,  prior  to  in-use  testing,  that 
presents  infoi  mation  to  EPA  regarding 
pre-condition  ng  procedures  designed 
solely  to  remc  ve  (he  effects  of  high 
sulfur  in  gaso  ine  from  vehicles 
produced  through  the  2007  model  year, 
EPA  will  con!  ider  allowing  such 
procedures  oi  i  a  case-by-case  basis. 


EPA's  decision  will  apply  to 
manufacturer  in-use  testing  conducted 
under  this  section  and  to  any  in-use 
testing  conducted  by  EPA. 
***** 

41.  Section  86.1848-01  is  amended  by 
adding  paragraph  (c)(7)  to  read  as 
follows: 

§86.1848-01     Certification. 

*         *         *  '       «         * 

(c)*   *   * 

(7)  For  Tier  2  and  interim  non-Tier  2 
vehicles,  all  certificates  of  conformity 
issued  are  conditional  upon  compliance 
with  all  provisions  of  §§  86.1811-04, 
86.1860-04,  86.1861-04  and  86.1862-04 
both  during  and  after  model  year 
production. 

(i)  Failure  to  meet  the  fleet  average 
NOx  requirements  of  0.07g/mi,  0.30  g/ 
mi  or  0.20  g/mi,  as  applicable,  vUl  be 
considered  to  be  a  failure  to  satisfy  the 
terms  and  conditions  upon  which  the 
certificate(s)  was  (were)  issued  and  the 
vehicles  sold  in  violation  of  the  fleet 
average  NOx  standard  will  not  be 
covered  by  the  certificate(s). 

(ii)  Failiu«  to  comply  fully  with  the 
prohibition  against  selling  credits  that  it 
has  not  generated  or  that  are  not 
available,  as  specified  in  §  86.1861-04, 
will  be  considered  to  be  a  failure  to 
satisfy  the  terms  and  conditions  upon 
which  the  certificate(s)  was  (were) 
issued  and  the  vehicles  sold  in  violation 
of  this  prohibition  will  not  be  covered 
by  the  certificate(s). 

(iii)  Failure  to  comply  fully  with  the 
phase-in  requirements  of  §  86.1811-04, 
will  be  considered  to  be  a  failure  to 
satisfy  the  terms  and  conditions  upon 
which  the  certificate(s)  was  (were) 
issued  and  the  vehicles  sold  which  do 
not  comply  with  Tier  2  or  interim  non- 
Tier  2  requirements,  up  to  the  number 
needed  to  comply,  will  not  be  covered 
by  the  certificate's). 

(iv)  For  paragraphs  (c)(7)(i)  through 
(iii)  of  this  section: 

(A)  The  manufacturer  must  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  fiiat  the  terms  and 
conditions  upon  which  the  certificate(s) 
was  (were)  issued  were  satisfied. 

(B)  For  recall  and  warranty  purposes, 
vehicles  not  covered  by  a  certificate  of 
conformity  will  continue  to  be  held  to 
the  standards  stated  or  referenced  in  the 
certificate  that  otherwise  would  have 
applied  to  the  vehicles. 
***** 

42.  Sections  86.1854  through  86.1859 
ai-e  added  and  reserved. 

43.  Section  86.1860-04  is  added  to 
read  as  follows: 


§86.1860-04  How  to  comply  with  the  Tier 
2  and  interim  non-Tier  2  fleet  average  NOx 
standards. 

(a)  The  fleet  average  standards 
referred  to  in  this  section  are  the 
corporate  fleet  average  standards  for 
FTP  exhaust  NOx  emissions  set  forth  in: 
§  86.1811-04(d)  for  Tier  2  LDV/Ts  and 
MDPVs  (0.07  g/mi);  §86.1811-04(1)0) 
for  interim  non-Tier  2  LDV/LLDTs  (0.30 
g/mi);  and,  §86.1811-04(1){3)  for 
interim  non-Tier  2  HLDT/MDPVs  (0.20 
g/mi).  Unless  otherwise  indicated  in 
5iis  section,  the  provisions  of  this 
section  apply  to  all  three  corporate  fleet 
average  standards,  except  that  the 
interim  non-Tier  2  fleet  average  NOx 
standards  do  not  apply  to  a 
manufacturer  whose  U.S.  LDV/T  and 
MDPV  sales  are  100%  Tier  2  LDV/Ts 
and  MDPVs. 

(b)(1)  Each  manufacturer  must  comply 
with  the  applicable  fleet  average  NOx 
standard,  or  standards,  on  a  sales 
weighted  average  basis,  at  the  end  of 
each  model  year,  using  the  procedure 
described  in  this  section. 

(2)  Diuing  a  phase-in  year,  the 
manufacturer  must  comply  with  the 
applicable  fleet  average  NOx  standard 
for  the  required  phase-in  percentage  for 
that  year  as  specified  in  §  86.1811- 
04(k)(l),  or  for  the  alternate  phase-in 
percentage  as  permitted  under 
§86.1811-04(k)(6). 

(c)(l)(i)  Each  manufacturer  must 
separately  compute  the  sales  weighted 
averages  of  the  individual  NOx  emission 
standards  to  which  it  certified  all  its 
Tier  2  vehicles,  interim  non-Tier  2  LDV/ 
LLDTs,  and  interim  non-Tier  2  HLDT/ 
MDPVs  of  a  given  model  year  as 
described  in  §  86.1804(1)(2). 

(ii)  For  model  years  up  to  and 
including  2008,  manufacturers  must 
compute  separate  NOx  fleet  averages  for 
Tier  2  LDV/LLDTs  and  Tier  2  HLDT/ 
MDPVs. 

(2)(i)  For  model  years  up  to  and 
including  2008,  if  a  manufacturer 
certifies  its  entire  U.S.  sales  of  Tier  2  or 
interim  non-Tier  2  LDV/LLDTs  or 
interim  non-Tier  2  HLDT/MDPVs,  to 
full  useful  life  bins  having  NOx 
standards  at  or  below  the  applicable 
fleet  average  NOx  standard,  that 
manufacturer  may  elect  not  to  compute 
a  fleet  average  NOx  level  for  that 
category  of  vehicles.  A  manufacturer 
making  such  an  election  must  not 
generate  NOx  credits  for  that  category  of 
vehicles  for  that  model  year. 

(ii)  For  model  years  after  2008,  if  a 
manufacturer  certifies  its  entire  U.S. 
sales  of  Tier  2  vehicles  to  full  useful  life 
bins  having  NOx  standards  at  or  below 
0.07  gpm,  that  manufactiu-er  may  elect 
not  to  compute  a  fleet  average  NOx  level 
for  its  Tier  2  vehicles.  A  manufacturer 
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making  such  an  election  must  not 
generate  NOx  credits  for  that  model 
year. 

(d)  The  sales  weighted  NOx  fleet 
averages  determined  pursuant  to 
paragraph  (c)  of  this  section  must  be 
compared  with  the  applicable  fleet 
average  standard;  0.07  g/mi  for  NOx  for 
Tier  2  LDV/Ts  and  MDPVs,  0.30  g/mi 
for  NOx  for  interim  non-Tier  2  LDV/ 
LLDTs.  and  0.20  g/mi  for  NOx  for 
interim  non-Tier  2  HLDT/MDPVs.  Each 
manufacturer  must  comply  on  an 
annual  basis  with  the  fleet  average 
standards  by: 

(1)  Showing  that  its  sales  weighted 
average  NOx  emissions  of  its  LDV/ 
LLDTs.  HLDT/MDPVs  or  LDV/Ts.  as 
applicable,  are  at  or  below  the 
applicable  fleet  average  standard;  or 

(2)  If  the  sales  weighted  average  is  not 
at  or  below  the  applicable  fleet  average 
standard,  by  obtaining  and  applying 
sufficient  Tier  2  NOx  credits,  interim 
non-Tier  2  LDV/LLDT  NOx  credits  or 
interim  non-Tier  2  HLDT/MDPV  NOx 
credits,  as  appropriate,  and  as  permitted 
imder  §86.1861-04. 

(i)  Manufactiu-ers  may  not  use  NMOG 
credits  generated  under  the  NLEV 
program  in  subpart  R  of  this  part  to  meet 
any  Tier  2  or  interim  non-Tier  2  NOx 
fleet  average  standard. 


(ii)  Tier  2  NOx  credits  may  not  be 
used  to  meet  any  fleet  average  interim 
non-Tier  2  NOx  standard  except  as 
permitted  by  §  86.1860-04{e)(l). 

(iii)  Interim  non-Tier  2  NOx  credits 
may  not  be  used  to  meet  the  Tier  2  fleet 
average  NOx  standard. 

(iv)  Interim  non-Tier  2  NOx  credits 
from  HLDT/MDPVs  may  not  be  used  to 
meet  the  fleet  average  NOx  standard  for 
interim  non-Tier  2  LDV/LLDTs,  and 
interim  non-Tier  2  credits  from  LDV/ 
LLDTs  may  not  be  used  to  meet  the  fleet 
average  NOx  standard  for  interim  non- 
Tier  2  HLDT/MDPVs. 

(e)  (1)  Manufactiu«rs  that  cannot  meet 
the  requirements  of  paragraph  (d)  of  this 
section,  may  carry  forward  a  credit 
deficit  for  three  model  years,  but  must 
not  carry  such  deficit  into  the  fourth 
year.  When  applying  credits  to  reduce 
or  eliminate  a  deficit  under  the  fleet 
average  standard  for  interim  LDV/ 
LLDTs  or  interim  HLDT/MDPVs.  that 
has  been  carried  forward  into  a  year 
subsequent  to  its  generation,  a 
manufacturer  may  apply  credits  from 
Tier  2  LDV/LLDTs  or  Tier  2  HLDT/ 
MDPVs.  respectively,  as  well  as  from 
the  appropriate  group  of  interim 
vehicles.  A  manufactiuer  must  not  use 
interim  credits  to  reduce  or  eliminate 
any  NOx  credit  deficit  imder  the  Tier  2 
fleet  average  standard. 


(2)  A  manufactiuer  carrying  a  credit 
deficit  into  the  third  year  must  generate 
or  obtain  credits  to  offset  that  deficit 
and  apply  them  to  the  deficit  at  a  rate 
of  1.2:1.  (i.e.  deficits  carried  into  the 
third  model  year  must  be  repaid  with 
credits  equal  to  120  percent  of  the 
deficit). 

(3)  A  manufacturer  must  not  bank 
credits  for  future  model  years  or  trade 
credits  to  another  manufact\u«r  during 
a  model  year  into  which  it  has  carried 
a  deficit. 

(f)  Computing  fleet  avemge  NOx 
emissions.  (1)  Manufactiuers  must 
separately  compute  these  fleet  NOx 
averages  using  the  equation  contained 
in  paragraph  (f)(2)  of  this  section: 

(i)  Their  Tier  2  LDV/LLDT  and  Tier  2 
HLDT/MDPV  fleet  average  NOx 
emissions  for  each  model  year  through 
2008; 

(ii)  Their  combined  Tier  2  LDV/T  and 
MDPV  fleet  average  NOx  emissions  for 
each  model  year  after  2008; 

(iii)  Their  interim  non-Tier  2  LDV/ 
LLDT  fleet  average  NOx  emissions  for 
each  model  year  through  2006;  and 

(iv)  Their  interim  non-Tier  2  HLDT/ 
MDPV  fleet  average  NOx  emissions  for 
each  model  year  through  2008. 

(2)  The  equation  for  comf -iting  fleet 
average  NOx  emissions  is  as  follows: 


^(N  X  NOx  emission  standard) 

Total  number  of  vehicles  of  the  appropriate  category 
(e.g.,  all  LDV/Ts  and  MDPVs,  or  interim  non-Tier  2 
HLDT/MDPVs,  etc.)  sold  including  HEVs  and  ZEVs 


Where: 

N  =  The  niunber  of  vehicles  sold  in  the 
appUcable  category  that  were 
certified  for  each  corresponding 
NOx  emission  bin.  N  must  be  based 
on  vehicles  counted  to  the  point  of 
first  sale. 

Emission  standard  =  The  individual  full 
useful  life  NOx  emission  standard 
for  each  bin  for  which  the 
manufacturer  had  sales. 

(3)  The  results  of  the  calculation  in 
paragraph  {f){2)  of  this  section  must  be 
roimded  as  required  by  §  86.1837-01. 

(4)  When  approved  in  advance  by  the 
Administrator,  the  niunerator  in  the 
equation  in  paragraph  (f)(2)  of  this 
section  may  be  adjusted  downward  by 
the  product  of  the  nimiber  of  HEVs  from 
each  NOx  emission  bin  times  a  HEV 
NOx  contribution  factor  determined 
through  mathematical  estimation  of  the 
reduction  in  NOx  emissions  over  the 
test  procedure  used  to  certify  the  HEVs. 
The  reduction  in  NOx  emissions  must 
be  determined  using  good  engineering 


judgement  and  reflect  the  relation  in 
actual  full  useful  life  NOx  emissions  to 
the  full  useful  life  NOx  standards  for  the 
certification  bin  applicable  to  the 
vehicles.  The  Administrator  may  require 
that  calculation  of  the  HEV  NOx 
contribution  factor  include  vehicle 
parameters  such  as  vehicle  weight, 
portion  of  time  during  the  test 
procedure  that  the  HEV  operates  with 
zero  exhaust  emissions,  zero  emission 
range,  NOx  emissions  from  fuel-fired 
heaters  and  NOx  emissions  from 
electricity  production  and  storage. 

(g)  Additional  credits  for  vehicles 
certified  to  150.000  mile  useful  lives.  (1) 
A  manufacturer  may  certify  any  test 
group  to  an  optional  useful  life  of  15 
years  or  150,000  miles,  whichever 
occurs  first. 

(2)(i)  For  any  test  group  certified  to 
the  optional  15  year/150,000  mile  useful 
life,  the  manufacturer  may  generate 
additional  NOx  credits,  except  as 
prohibited  in  paragraph  (g)(3)  of  this 
section. 


(ii)  The  manufacturer  must  calculate 
these  extra  NOx  credits,  where 
permitted,  by  substituting  an  adjusted 
NOx  standard  for  the  appUcable  NOx 
standard  from  the  full  useful  life 
certification  bin  when  it  calcidates  the 
applicable  fleet  average  NOx  emissions 
by  the  procediure  in  paragraph  (f)  of  this 
section.  The  adjusted  standard  must  be 
equal  to  the  applicable  full  useful  life 
NOx  standard  multiplied  by  0.85  and 
roimded  to  the  same  number  of  decimal 
places  as  the  applicable  full  useful  life 
NOx  standard. 

(3)  A  manufacturer  electing  not  to 
comply  with  applicable  intermediate 
hfe  standards  as  permitted  under 
§  86.1811-04{c){4)  may  not  generate 
additional  credits  from  vehicles 
certified  to  a  useful  life  of  15  years/ 
150,000  miles;  except  that,  for  bins 
where  such  intermediate  life  standards 
do  not  exist  or  are  specifically  deemed 
to  be  optional  in  §  86.181  l-04{c)(4),  the 
manufacturer  may  generate  additional 


6868  I'ederal  Register / Vol.  65,  No.  28 /Thursday.  February  10,  2000 /Rules  and  Regulations 


NOx  credits  fi  om  vehicles  certified  to  a 
useftil  life  of :  5  vears/l  50,000  miles. 

(h)  Additioi  lal  credits  for  vehicles 
certified  to  lo  v  bins.  A  manufacturer 
may  obtain  ac  ditional  NOx  credits  by 
certifying  veh  icles  to  bins  1  and/or  2  in 
model  years  f  om  2001  through  2005 
subject  to  the  following  requirements: 

(1)  When  c(  imputing  the  fleet  average 
Tier  2  NOx  eijiissions  using  the  formula 
in  paragraph  f)(  2)  of  this  section,  the 
manufactiirer  may  multiply  the  number 
(N)  of  vehicle  t  certified  to  bins  1  and  2 
by  the  applies  ble  multiplier  shown  in 
Table  504-11;  These  multipliers  may 
not  be  used  a|ter  model  year  2005.  The 
table  follows: 


Table  S04- 

DITIONAL 

Bin  1  and 


1— Multipliers  for  Ad- 
lER  2  NOx  Credits  for 
j2  LDV/Ts. 


Bin 


Mc  del  year 


2001, 
2004 

2001. 
2004 


(2)  [Reserve 

44.  Section 

read  as  foUovis 


2102 


2003, 
2005. 

2003, 
2005 


2>02 


Multiplier 


1.5 
2.0 


€d) 


86.1861-04  is  added  to 


186.1861-04    How  do  the  Tier  2  and  interim 
non-Tier  2  NO^^  averaging,  banlting  and 
trading  progra*>s  worl(? 

(a)  General  provisions  for  Tier  2 
credits  and  d(  bits.  (1)  A  manufacturer 
whose  Tier  2  leet  average  NOx 
emissions  exceeds  the  0.07  g/mile 
standard  musi  complete  the  calculation 
at  paragraph  (jb)  of  tliis  section  to 
determine  the  size  of  its  NOx  credit 
deficit.  A  manufacturer  whose  Tier  2 
fleet  average  NOx  emissions  is  less  than 
or  equal  to  this  0.07  g/mile  standard 
must  complet  e  the  calculation  in 
paragraph  (b)  of  this  section  if  it  desires 
to  generate  N(  )x  credits.  In  either  case, 
the  niunber  o  credits  or  debits 
determined  it  i  the  calculation  at 
paragraph  (b)  of  this  section  must  be 
rounded  to  th  b  nearest  whole  number. 

(2)  Credits  |[enerated  according  to  the 
calculation  in  paragraph  (b)(1)  of  this 
section  may  h  e  banked  for  future  use  or 
traded  to  anoi  her  manufacturer. 

(3)  NOx  cr€  dits  are  not  subject  to  any 
discount  or  e:  Lpiration  date  except  as 
required  undi  sr  the  deficit  carryforward 
provisions  of  §86.1860-04(e)(2). 

(4)  If  a  manjufacturer  calculates  that  it 
has  negative  credits  (debits  or  a  credit 
deficit)  for  a  given  model  year,  it  must 
obtain  sufficient  credits,  as  required 
under  §  86.ial60-04(e)(2),  from  vehicles 
produced  by  itself  or  another 
manufacture!  in  a  model  year  no  later 
than  the  thirc  model  year  following  the 
model  year  fc  r  which  it  calculated  the 
credit  deficit.  (Example:  if  a 


manufactiuer  calculates  that  it  has  a 
NOx  credit  deficit  for  the  2008  model 
year,  it  must  obtain  sufficient  NOx 
credits  to  offset  that  deficit  from  its  own 
production  or  that  of  other 
meuaufacturers'  2011  or  earlier  model 
year  vehicles.) 

(5)  A  small  volume  manufactiuer  that 
has  opted  not  to  meet  all  phase-in 
requirements  as  permitted  under 
§86.1811-04(k)(5),  must: 

(i)  Demonstrate  compliance  or  obtain 
appropriate  credits  to  comply  with  the 
0.30  g/mi.  fleet  average  NOx  standard 
for  interim  LDV/LLDTs  for  100%  of  its 
LDV/LLDTs  in  2004,  in  order  to  carry 
forward  a  credit  deficit  for  later  model 
year  interim  LDV/LLDTs;  and 

(ii)  Demonstrate  compliance  or  obtain 
appropriate  credits  to  comply  with  the 
0.07  g/mi.  fleet  average  NOx  standard 
for  100%  of  its  LDV/LLDTs  in  2007,  in 
order  to  carry  forward  a  credit  deficit  for 
later  model  year  Tier  2  LDV/LLDTs;  and 

(iii)  Demonstrate  compliance  or 
obtain  appropriate  credits  to  comply 
with  the  0.20  g/mi.  fleet  average  interim 
NOx  standard  for  100%  of  its  HLDT/ 
MDPVs  in  2007,  in  order  to  carry 
forward  a  credit  deficit  for  later  model 
year  interim  HLDT/MDPVs. 

(6)(i)  Manufactiuers  may  not  use  NOx 
credits  to  comply  with  the  NLEV 
requirements  of  subpart  R  of  this  part. 

(ii)  Manufacturers  may  not  use  NMOG 
credits  generated  by  vehicles  certified  to 
the  NLEV  requirements  of  subpart  R  of 
this  part  to  comply  with  any  NOx 
requirements  of  this  subpart. 

(lii)  Manufactiuers  may  not  use  NOx 
credits  generated  by  interim  non-Tier  2 
vehicles  to  comply  with  the  fleet 
average  NOx  standard  for  Tier  2 
vehicles. 

(iv)  Manufacturers  may  not  use  NOx 
credits  generated  by  Tier  2  vehicles  to 
comply  with  any  fleet  average  NOx 
standard  for  interim  non-Tier  2  vehicles, 
except  as  permitted  under  §86.1860- 
04(el. 

(v)  Manufacturers  may  not  use  NOx 
credits  generated  by  interim  non-Tier  2 
LDV/LLDTs  to  comply  with  the  fleet 
average  NOx  standard  for  interim  non- 
Tier  2  HLDT/MDPVs. 

(vi)  Manufacturers  may  not  use  NOx 
credits  generated  by  interim  non-Tier  2 
HLDT/MDPVs  to  comply  with  the  fleet 
average  NOx  standard  for  interim  non- 
Tier  2  LDV/LLDTs. 

(vii)  Manufacturers  may  not  use  NOx 
credits  generated  by  Tier  2  LDV/LLDTs 
to  comply  with  the  Tier  2  NOx  average 
standard  for  HLDT/MDPVs  before  the 
2009  model  year. 

(viii)  Manufacturers  may  not  use  NOx 
credits  generated  by  Tier  2  HLDT/ 
MDPVs  to  comply  with  the  Tier  2  NOx 
average  standard  for  LDV/LLDTs  before 
the  2009  model  year. 

(7)  Manufacturers  may  bank  Tier  2 
NOx  credits  for  later  use  to  meet  the 


Tier  2  fleet  average  NOx  standard  or 
trade  them  to  another  manufactiu-er. 
Credits  are  earned  on  the  last  day  of  the 
model  year.  Before  trading  or  carrying 
over  credits  to  the  next  model  year,  a 
manufacturer  must  apply  available 
credits  to  offset  any  credit  deficit,  where 
the  deadline  to  offset  that  credit  deficit 
has  not  yet  passed. 

(8)  There  are  no  property  rights 
associated  with  NCDx  credits  generated 
under  this  subpart.  Credits  are  a  limited 
authorization  to  emit  the  designated 
amount  of  emissions.  Nothing  in  this 
Part  or  any  other  provision  of  law 
should  be  construed  to  limit  EPA's 
authority  to  terminate  or  limit  this 
authorization  through  a  rulemaking. 

(b)  Calculating  Tier  2  credits  and 
debits.  (1)  Manufacturers  that  achieve 
fleet  average  NOx  values  from  the 
calcvdation  in  §86. 1860-04 (f),  lower 
than  the  applicable  fleet  average  NOx 
standard,  may  generate  credits  for  a 
given  model  year,  in  imits  of  vehicle-g/ 
mi  NOx,  determined  in  this  equation: 

[(Fleet  Average  NOx 

Standard)  -  (Manufacturer's  Fleet 

Average  NOx  Value))  +  (Total  niunber  of 

Tier  2  Vehicles  Sold,  Including  ZEVs 

andHEVs) 

Where:  The  number  of  Tier  2  vehicles 

sold  is  based  on  the  point  of  first  sale 

and  does  not  include  vehicles  sold  in 

California  or  a  state  that  adopts,  and  has 

in  effect  for  that  model  year,  California 

emission  requirements. 

(2)  Where  the  result  of  the  calculation 
in  paragraph  (b)(1)  of  this  section  is  a 
negative  number,  the  manufacturer  must 
generate  negative  NOx  credits  (debits). 

(c)  Early  banking.  (l)(i)  Manufacturers 
may  certify  LDV/LLDTs  to  the  Tier  2 
FTP  exhaust  standards  in  §  86.1811-04 
for  model  years  2001-2003  in  order  to 
bank  credits  for  use  in  the  2004  emd 
later  model  years.  Such  vehicles  must 
also  meet  SFTP  exhaust  emission 
standards  specified  in  §  86.1811-04. 

(ii)  Manufacturers  may  certify  HLDT/ 
MDPVs  to  the  Tier  2  FTP  exhaust 
standards  in  §  86.1811-04  for  model 
years  2001-2007  in  order  to  bank  credits 
for  use  in  the  2008  and  later  model 
years.  Such  vehicles  must  also  meet 
applicable  SFTP  exhaust  emission 
standards  specified  in  §86.1811-04. 

(iii)  This  process  is  referred  to  as 
"early  banking"  and  the  resultant 
credits  are  referred  to  as  "early  credits". 
In  order  to  bank  early  credits,  a 
manufacturer  must  comply  with  all 
exhaust  emission  standards  and 
requirements  applicable  to  Tier  2  LDV/ 
LLDTs  and/or  HLDT/MDPVs,  as 
applicable,  except  as  allowed  under 
paragraph  (c)(4)  of  this  section. 

(2)  To  generate  early  credits,  a 
manufacturer  must  separately  compute 
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the  sales  weighted  NOx  average  of  the 
LDV/LLDTs  and  HLDT/MDPVs  it 
certifies  to  the  Tier  2  exhaust 
requirements  and  separately  compute 
credits  using  the  calculations  in  this 
section  and  in  §  86.1860-04. 

(3)  Early  HUDT/MDPV  credits  may 
not  be  applied  to  LDV/LLDTs  before  the 
2009  model  year.  Early  LDV/LLDT 
credits  may  not  be  applied  to  HLDT/ 
MDPVs  before  the  2009  model  year. 

(4)  Manufactiu-ers  may  generate  early 
Tier  2  credits  from  LDVs,  LDTls  and 
LDT2s  that  are  certified  to  a  full  useful 
life  of  100,000  miles,  provided  that  the 
credits  are  prorated  by  a  multiplicative 
factor  of  0.833  (the  quotient  of  100,000/ 
120,000).  Where  a  manufacturer  has 
both  100,000  and  120,000  mile  full 
useful  life  vehicles  for  which  it  desires 
to  bank  early  credits,  it  must  compute 
the  credits  from  each  group  of  vehicles 
separately  and  then  add  them  together. 

(5)  Manufacturers  may  bank  early 
credits  for  later  use  to  meet  the  Tier  2 
fleet  average  NOx  standard  or  trade 
them  to  another  manufacturer  subject  to 
the  restriction  in  paragraph  {c)(3)  of  this 
section. 

(6)  Early  credits  must  not  be  used  to 
comply  with  the  fleet  average  NOx 
standards  for  interim  non-Tier  2 
vehicles. 

(7)  Nothing  in  this  section  prevents 
the  use  of  the  NMOG  values  of  2003  and 
earher  model  year  LDV/LLDTs  from 
being  used  in  calculations  of  the  NMOG 
fleet  average  and  subsequent  NMOG 
credit  generation,  under  subpart  R  of 
this  part. 

(d)  Reportinp  and  recordkeeping  for 
Tier  2  NOx  credits  including  early 
credits.  Each  manufacturer  must  comply 
with  the  reporting  and  recordkeeping 
reouirements  of  §  86.1862-04. 

(e)  Fleet  average  NOx  debits.  (1) 
Manufacturers  must  offset  any  debits  for 
a  given  model  year  by  the  fleet  average 
NOx  reporting  deadline  for  the  third 
model  year  following  the  model  year  in 
which  the  debits  were  generated  as 
required  in  §  86.1860.04(e)(2). 
Manufacturers  may  offset  debits  by 
generating  credits  or  acquiring  credits 
generated  by  another  manufactiirer. 

(2)(i)  Failiue  to  meet  the  requirements 
of  paragraphs  (a)  through  (d)  of  this 
section  and  of  this  paragraph  (e),  within 
the  required  timeframe  for  offsetting 
debits  will  be  considered  to  be  a  failure 
to  satisfy  the  conditions  upon  which  the 
certificate(s)  was  issued  and  the 
individual  noncomplying  vehicles  not 
covered  by  the  certificate  must  be 
determined  according  to  this  section. 

(ii)  If  debits  are  not  offset  within  the 
specified  time  period,  the  niunber  of 
vehicles  not  meeting  the  fleet  average 
NOx  standards  and  not  covered  by  the 


certificate  must  be  calculated  by 
dividing  the  total  amount  of  debits  for 
the  model  year  by  the  fleet  average  NOx 
standard  applicable  for  the  model  year 
in  which  the  debits  were  first  incurred, 
(iii)  EPA  will  determine  the  vehicles 
for  which  the  condition  on  the 
certificate  was  not  satisfied  by 
designating  vehicles  in  those  test  groups 
with  the  highest  certification  NOx 
emission  values  first  and  continuing 
imtil  a  nxunber  of  vehicles  equal  to  the 
calculated  number  of  noncomplying 
vehicles  as  determined  above  is 
reached.  If  this  calculation  determines 
that  only  a  portion  of  vehicles  in  a  test 
group  contribute  to  the  debit  situation, 
then  EPA  will  designate  actual  vehicles 
in  that  test  group  as  not  covered  by  the 
certificate,  starting  with  the  last  vehicle 
produced  and  counting  backwards. 

(3)  If  a  manufactiuer  ceases 
production  of  LDV/Ts  and  MDPVs  or  is 
purchased  by,  merges  with  or  otherwise 
combines  with  another  manufacturer, 
the  manufacturer  continues  to  be 
responsible  for  offsetting  any  debits 
outstanding  within  the  required  time 
period.  Any  failure  to  offset  the  debits 
will  be  considered  to  be  a  violation  of 
paragraph  (e)(1)  of  this  section  and  may 
subject  the  manufactxu-er  to  an 
enforcement  action  for  sale  of  vehicles 
not  covered  by  a  certificate,  pursuant  to 
paragraph  (e)(2)  of  this  section. 

(4)  For  purposes  of  calculating  the 
statute  of  limitations,  a  violation  of  the 
requirements  of  paragraph  (e)(1)  of  this 
section,  a  failure  to  satisfy  the 
conditions  upon  which  a  certificate(s) 
was  issued  and  hence  a  sale  of  vehicles 
not  covered  by  the  certificate,  all  occur 
upon  the  expiration  of  the  deadline  for 
offsetting  debits  specified  in  paragraph 
(e)(1)  of  this  section. 

(f)  NOx  credit  transfers.  (1)  EPA  may 
reject  NOx  credit  transfers  if  the 
involved  manufacturers  fail  to  submit 
the  credit  transfer  notification  in  the 
annual  report. 

(2)  A  manufacturer  may  not  sell 
credits  that  are  not  available  for  sale 
pursuant  to  the  provisions  in  paragraphs 
(a)(2)  and  (a)(7)  of  this  section. 

(3)  In  the  event  of  a  negative  credit 
balance  resulting  from  a  transaction, 
both  the  buyer  and  seller  are  liable, 
except  in  cases  involving  fraud.  EPA 
may  void  ab  initio  the  certificates  of 
conformity  of  all  engine  families 
participating  in  such  a  trade. 

(4)(i)  If  a  manufacturer  transfers  a 
credit  that  it  has  not  generated  pursuant 
to  paragraph  (b)  of  this  section  or 
acquired  from  another  party,  the 
manufacturer  will  be  considered  to  have 
generated  a  debit  in  the  model  year  that 
the  manufacturer  transferred  the  credit. 
The  manufacturer  must  offset  such 


debits  by  the  deadline  for  the  annual 
report  for  that  same  model  year. 

(ii)  Failure  to  offset  the  debits  within 
the  required  time  period  will  be 
considered  a  failure  to  satisfy  the 
conditions  upon  which  the  certificate(s) 
was  issued  and  will  be  addressed 
pursuant  to  paragraph  (e)  of  this  section. 

(g)  Interim  non-Tier  2  NOx  credits  and 
debits;  Interim  non-Tier  2  averaging, 
banking  and  trading.  Interim  non-Tier  2 
NOx  credits  must  be  generated, 
calculated,  tracked,  averaged,  banked, 
traded,  accounted  for  and  reported  upon 
separately  from  Tier  2  credits.  The 
provisions  of  this  section  applicable  to 
Tier  2  NOx  credits  and  debits  and  Tier 
2  averaging  banking  and  trading  are 
applicable  to  interim  non-Tier  2  LDV/ 
LLDTs  and  interim  non-Tier  2  HLDT/ 
MDPVs  with  the  following  exceptions: 

(1)  Provisions  for  early  banking  under 
paragraph  (c)  of  this  section  do  not 
apply. 

(2)  The  fleet  average  NOx  standard 
used  for  calculating  credits  is  0.30 
grams  per  mile  for  interim  non-Tier  2 
LDV/LLDTs  and  0.20  g/mi  for  interim 
non-Tier  2  HLDT/MDPVs.  (The  interim 
non-Tier  2  NOx  standard  of  0.30  (or 
0.20)  g/mi  replaces  0.07  in  the  text  and 
calculation  in  this  section.) 

(3)  Interim  non-Tier  2  NOx  credit 
deficits  may  be  carried  forward  for  three 
years  subject  to  the  requirements  of 
§86.1860-04(e). 

45.  Section  86.1862-04  is  added  to 
read  as  follows: 

§  86. 1 862-04    Maintenance  of  records  and 
submittal  of  information  relevant  to 
compliance  with  fleet  average  NOx 
standards. 

(a)  Maintenance  of  records.  (1)  The 
manufactiu^r  producing  any  light-duty 
vehicles  and/or  light-duty  trucks  subject 
to  the  provisions  in  this  subpart  must 
establish,  maintain,  and  retain  the 
following  information  in  adequately 
organized  and  indexed  records  for  each 
model  year: 

(i)  Model  year; 

(ii)  Applicable  fleet  average  NOx 
standard:  0.07g/mi  for  Tier  2  LDV/Ts; 
0.30  g/mi  for  interim  non-Tier  2  LDV/ 
LLDTs;  or  0.20  g/mi  for  interim  non-Tier 
2  HLDT/MDPVs; 

(iii)  Fleet  average  NOx  value 
achieved;  and 

(iv)  All  values  used  in  calculating  the 
fleet  average  NOx  value  achieved. 

(2)  The  manufacturer  producing  any 
LDV/Ts  or  MDPVs  subject  to  the 
provisions  in  this  subpart  must 
establish,  maintain,  and  retain  the 
following  information  in  adequately 
organized  and  indexed  records  for  each 
LDV/T  or  MDPV  subject  to  this  subpart: 

(i)  Model  year; 
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Applica  )le  fleet  average  NOx 


test 


(ii) 
standard; 

(iii)  EPA 

(iv)  Assemb  I 

(v)  Vehicle 

(vi)  NOx  s 
T  or  MDPV  is 

(vii)  Inform  iti 
sale,  includin ; 
state. 

(3)  The  manu 
records  requii  ed 
this  section 
from  the  due 
Records  may 
or  reduced  to 
and  so  forth,  ( 
manufacturer 
procedure; 
all  informatioh 


group; 
ly  plant; 

dentification  number; 
ta  ndard  to  which  the  LDV/ 
certified;  and 
on  on  the  point  of  first 
the  purchaser,  city,  and 


for 


facturer  must  retain  all 
to  be  maintained  under 

a  period  of  eight  years 
late  for  the  annual  report. 
)e  retained  as  hard  copy 
nicrofilm,  ADP  diskettes, 
epending  on  the 
s  record  retention 
ided,  that  in  every  case 

contained  in  the  hard 


pr  )vi 


retaim  ;d 


copy  IS 

(4)  Nothing 
Administratoi 
mcuiufacturer 
records  or  sul^mit 
specifically 

(5)  Pursuan : 
Administratoi 
submit  to  the 
information 
required  to  retain 

(6)  EPA 
certificate  of 
certified  to 
forth  or  otheriv 
subpart  for  which 
to  retain  the 


in  this  section  limits  the 
s  discretion  to  require  the 
to  retain  additional 
information  not 
required  by  this  section, 
to  a  request  made  by  the 
the  manufactvuer  must 
Administrator  the 
t  lat  the  manufacturer  is 


ma^ 


en  iission  : 


void  ab  initio  a 
<  onformity  for  a  vehicle 
standards  as  set 
ise  referenced  in  this 
the  manufacturer  fails 
r  jcords  required  in  this 
section  or  to  |  irovide  such  information 
to  the  Admin  strator  upon  request. 

fb)  Reportii  g.  (1)  Each  covered 
manufacturer  must  submit  an  annual 
report.  Excep  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  annual  report 


must  contain,  for  each  applicable  fleet 
average  NOx  standard,  the  fleet  average 
NOx  value  achieved,  all  values  required 
to  calculate  the  NOx  value,  the  number 
of  credits  generated  or  debits  incurred, 
and  all  the  values  required  to  calculate 
the  credits  or  debits.  The  annual  report 
must  contain  the  resulting  balance  of 
credits  or  debits. 

(2)  When  a  manufacturer  calculates 
compliance  with  the  fleet  average  NOx 
standard  using  the  provisions  in 
§86.1860-04(c)(2),  then  the  annual 
report  must  state  that  the  manufactvuer 
has  elected  to  use  such  provision  and 
must  contain  the  fleet  average  NOx 
standard  as  the  fleet  average  NOx  value 
for  that  model  year. 

(3)  For  each  applicable  fleet  average 
NOx  standard,  the  annual  report  must 
also  include  dociunentation  on  all  credit 
transactions  the  manufacturer  has 
engaged  in  since  those  included  in  the 
last  report.  Information  for  each 
transaction  must  include: 

(i)  Name  of  credit  provider; 

(ii)  Name  of  credit  recipient; 

(iii)  Date  the  transfer  occurred; 

(iv)  Quantity  of  credits  transferred; 
and 

(v)  Model  year  in  which  the  credits 
were  earned. 

(4)  Unless  a  manufacturer  reports  the 
data  required  by  this  section  in  the 
annual  production  report  required 
under  §  86.1844-01(e)  and  subsequent 
model  year  provisions,  a  manufactiuer 
must  submit  an  annual  report  for  each 
model  year  after  production  ends  for  all 
affected  vehicles  and  trucks  produced 
by  the  manufacturer  subject  to  the 
provisions  of  this  subpart  and  no  later 
than  May  1  of  the  calendar  year 


following  the"  given  model  year.  Aimual 
reports  must  be  submitted  to:  Director, 
Vehicle  Programs  and  Compliance 
Division,  U.S.  Environmental  Protection 
Agency,  20Q0  Traverwood,  Ann  Arbor, 
Michigan  48105. 

(5)  Failvue  by  a  manufactiirer  to 
submit  the  annual  report  in  the 
specified  time  period  for  all  vehicles 
and  trucks  subject  to  the  provisions  in 
this  section  is  a  violation  of  section 
203(a)(1)  of  the  Clean  Air  Act  for  each 
subject  vehicle  and  truck  produced  by 
that  manufacturer. 

(6)  If  EPA  or  the  manufactiuer 
determines  that  a  reporting  error 
occiirred  on  an  annual  report  previously 
submitted  to  EPA,  the  manufactiu-er's 
credit  or  debit  calculations  will  be 
recalculated.  EPA  may  void  erroneous 
credits,  unless  transferred,  and  must 
adjust  erroneous  debits.  In  the  case  of 
transferred  erroneous  credits,  EPA  must 
adjust  the  selling  manufacturer's  credit 
or  debit  balance  to  reflect  the  sale  of 
such  credits  and  any  resulting 
generation  of  debits. 

(c)  Notice  of  opportunity  for  bearing. 
Any  voiding  of  the  certificate  under 
paragraph  (a)(6)  of  this  section  will  be 
made  only  after  EPA  has  offered  the 
manufactiurer  concerned  an  opportunity 
for  a  hearing  conducted  in  accordance 
with  §  86.614  for  light-duty  vehicles  or 
§  86.1014  for  light-duty  trucks  and,  if  a 
manufacturer  requests  such  a  hearing, 
will  be  made  only  after  an  initial 
decision  by  the  Presiding  Officer. 

[FR  Doc.  00-19  Filed  2-9-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFOA  No.:  84.^] 

Office  Of  Elementary  and  Secondary 
Education— Advanced  Placement 
Incentive  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2000 

Purpose  of  Program:  The  Advanced 
Placement  Indentive  Program  provides 
grants  to  States,  including  consortia  of 
States,  to  enable  them  to  pay  advanced 
placement  test  fees  on  behalf  of  eligible 
low-income  individuals,  and  to 
undertake  activities  designed  to  increase 
the  participation  of  low-income 
students  in  advanced  placement  courses 
and  tests.  For  FY  2000,  we  encourage 
applicants  to  design  projects  that  meet 
the  invitation)  J  priority  in  the 
PRIORITIES  s  jction  of  this  application 
notice. 

Eligible  Ap\  ilicants:  State  educational 
agencies  (SEAs)  in  any  State,  including 
the  District  of  Columbia,  the 
Commonweal  h  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  the 
Republic  of  tl^  Marshall  Islands,  the 
Federated  Staies  of  Micronesia,  and  the 
Republic  of  Ptlau. 

Deadline  for  Transmittal  of 
Applications: March  27,  2000. 

Deadline  fa '  Intergovernmental 
Review:  April  26,  2000. 

Applications  Available:  February  10, 
2000. 

Estimated  /  vailable  Funds: 
$15,000,000. 

Estimated  f  ange  of  Awards:  $50,000 
to  $1 .200,000  per  year. 

Estimated  Average  Size  of  Awards: 
$375,000  per  year. 

Estimated  f  lumber  of  Awards:  40. 

Note:  These  e  stimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  r  ot  bound  by  any  estimates  in 
this  notice. 

Project  Peri  jd:  Up  to  36  months. 

Allowable  Ac  dvities 

States  recei  /ing  grants  under  this 
program  may  use  the  grant  funds  to  pay 
part  or  all  of  the  cost  of  advanced 
placement  teat  fees  for  low-income 
individuals  wpo  (1)  are  enrolled  in  an 
advanced  plaf;ement  class;  and  (2)  plan 
to  take  an  ad\j(anced  placement  test.  In 
addition,  SEi^  s  in  States  in  which  no 
eligible  low-ii  tcome  individual  is 
required  to  pi  y  more  than  a  nominal  fee 
to  take  advani  ;ed  placement  tests  in  core 
subjects  may  jse  grant  funds  for 
activities  dire  ctly  related  to  increasing 
(a)  the  enroUi  lent  of  low-income 
individuals  in  advanced  placement 
courses;  (b)  il  e  participation  of  low- 
income  indiv  duals  in  advanced 


placement  tests;  and  (c)  the  availability 
of  advanced  placement  courses  in 
schools  serving  high-poverty  areas 
(hereinafter  referred  to  as  "section 
810(d)(1)  activities").  Examples  of 
section  810(d)(1)  activities  may  include, 
but  are  not  limited  to,  projects  that 
provide  student  access  to  advanced 
placement  courses  online,  and 
professional  development  institutes 
designed  to  prepare  teachers  to  teach 
advanced  placement  courses.  An  SEA 
may  apply  for  funds  under  this  program 
both  to  assist  it  in  meeting  the 
requirement  that  no  eligible  low-income 
student  in  the  State  be  required  to  pay 
more  than  a  nominal  fee  to  take 
advanced  placement  tests  in  core 
subjects  and  for  section  810(d)(1) 
activities. 

Priorities 

(a)  Absolute  Priority.  The  Department 
is  establishing  an  absolute  priority  for 
proposals  to  use  grant  funds  to  pay 
advanced  placement  test  fees  on  behalf 
of  eligible  low-income  individuals.  We 
have  chosen  this  priority  from  the 
allowable  activities  specified  in  the 
program  statute  (see  34  CFR 
75.105(b)(2)(v)  and  section  810(a)  of 
Title  VIII,  Part  B  of  the  Higher 
Education  Amendments  of  1998  (20 
U.S.C.  1070a-ll,note)). 

To  implement  this  priority,  the 
Department  intends  to  hmd,  at  some 
level,  all  applications  (1)  meeting  the 
minimum  REQUIREMENTS  FOR 
APPROVAL  OF  APPLICATIONS 
described  in  the  application  package; 
and  (2)  proposing  to  use  grant  funds  for 
the  purpose  of  paying  part  or  all  of  the 
cost  of  advanced  placement  test  fees  on 
behalf  of  eligible  low-income 
individuals  in  the  State.  For 
applications  that  propose  to  use  grant 
funds  to  pay  advanced  placement  test 
fees  and  to  support  section  810(d)(1) 
activities,  the  section  of  the  application 
proposing  to  use  grant  fimds  for  section 
810(d)(1)  activities  will  be  evaluated 
based  on  the  SELECTION  CRITERIA 
described  in  the  application  package 
(see  34  CFR  75.105(c)(3)). 

(b)  Invitational  Priority.  The 
Department  is  particularly  interested  in 
applications  from  consortia,  or  groups, 
of  States  to  undertake  section  810(d)(1) 
activities.  The  consortium  may  be 
comprised  of  SEAs  from  any 
combination  of  States.  Under  34  CFR 
75.105(c)(1),  the  Department  does  not 
give  an  application  that  meets  this 
invitational  priority  a  competitive  or 
absolute  preference  over  applications 
that  do  not  meet  the  invitational 
priority. 


Allocation  of  Funds 

The  Department  intends  to  allocate 
approximately  $4  million  of  the  funds 
available  under  this  program  to  States 
for  the  purpose  of  paying  advanced 
placement  test  fees  on  behalf  of  eligible 
low-income  individuals.  The 
Department  intends  to  allocate 
approximately  $11  million  to  States  to 
support  section  810(d)(1)  activities.  In 
determining  grant  award  amounts,  the 
Department  will  consider,  among  other 
things,  the  number  of  children  in  the 
State  eligible  to  be  counted  imder 
section  1124(c)  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  in 
relation  to  the  nimiber  of  such  children 
in  all  States. 

Selection  Criteria 

The  Secretary  uses  the  selection 
criteria  pubUshed  in  34  CFR  75.209  and 
75.210  to  evaluate  the  section  of  the 
application  that  proposes  to  use  grant 
funds  to  support  section  810(d)(1) 
activities.  The  application  package 
includes  the  SELECTION  CRITERIA  and 
the  points  assigned  to  each  criterion. 

Applicable  Regulations  and  Statute 

The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75,  77,  79,  80,  81,  82,  85, 
86,  and  99.  Title  Vm,  Part  B  of  the 
Higher  Education  Amendments  of  1998 
(1998  Amendments),  20  U.S.C.  1070a- 
11,  note. 

The  following  definitions  and  other 
provisions  are  taken  from  the  Advanced 
Placement  Incentive  Program 
authorizing  statute,  in  Title  VIII,  Part  B 
of  the  1998  Amendments.  They  are 
repeated  in  this  application  notice  for 
the  convenience  of  the  applicant. 

Definitions 

As  used  in  this  section: 

(a)  The  term  advanced  placement  test 
includes  only  an  advanced  placement 
test  approved  by  the  Secretary  of 
Education  for  the  purposes  of  this 
program. 

Note:  To  date,  the  Secretary  has  approved 
advanced  placement  tests  administered  by 
The  College  Board  and  International 
Baccalaureate  Organisation.  As  part  of  the 
grant  application  process,  applicants  may 
request  approval  of  tests  from  other 
educational  entities  that  provide  comparable 
programs  of  rigorous  academic  courses  and 
testing  through  which  students  may  earn 
college  credit. 

(b)  The  term  low-income  individual 
has  the  meaning  given  the  term  in 
section  402A(g)(2)  of  the  Higher 
Education  Act  of  1965  (HEA)  (20  U.S.C. 
1070a-ll(g)(2)). 

Note:  Under  section  402A(g)(2)  of  the  HEA, 
the  term  low-income  individual  means  an 
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individual  from  a  family  whose  taxable 
income  for  the  preceding  year  did  not  exceed 
150  percent  of  an  amount  equal  to  the 
poverty  level  determined  by  using  criteria  of 
poverty  established  by  the  Bureau  of  the 
Census  (20  U.S.C.  1070a-ll(g)(2)). 

Information  Dissemination 

The  SEA  shall  disseminate 
information  regarding  the  availability  of 
test  fee  payments  under  this  program  to 
eligible  individuals  through  secondary 
school  teachers  and  guidance 
counselors  (20  U.S.C.  1070a-ll,  note 
(b)). 

Supplement,  Not  Supplant,  Rule 

Funds  provided  under  this  program 
must  be  used  to  supplement  and  not 
supplant  other  non-Federal  funds  that 
are  available  to  assist  low-income 
individuals  in  paying  advanced 
placement  test  fees  (20  U.S.C.  1070a-ll, 
note  (d)(2)). 

For  Applications  or  Information 
Contact:  Frank  B.  Robinson,  U.S. 
Department  of  Education,  School 
Improvement  Programs,  400  Maryland 
Avenue,  SW.,  Room  3C153, 


Washington,  DC  20202-6140. 
Telephone  (202)  260-2669.  Internet 
address:  frank — robinson@ed.gov 

Individuals  who  use  a 
teleconunimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  upon 
request  to  the  contact  person  listed  in 
the  preceding  paragraph.  Individuals 
with  disabilities  may  obtain  a  copy  of 
the  application  package  in  an  alternate 
format,  also,  by  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://vkrww.ed.gov/news.html 

To  use  the  PDF,  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1070a-ll, 
note. 

Dated:  February  7,  2000. 
Nfichael  Cohen, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  00-3090  Filed  2-9-00;  8:45  am] 
BILUNG  CODE  4000-01-P 
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Presidential  Documents 


TiUe  3— 

The  President 


Executive  Order  13145  of  February  8,  2000 

To  Prohibit  Discrimination  in  Federal  Employment  Based  on 
Genetic  Information 


By  the  authority  vested  in  me  as  President  of  the  United  States  by  the 
Constitution  and  the  laws  of  the  United  States  of  America,  it  is  ordered 
as  follows: 

Section  1.  Nondiscrimination  in  Federal  Employment  on  the  Basis  of  Pro- 
tected Genetic  Information. 

1-101.  It  is  the  policy  of  the  Government  of  the  United  States  to  provide 
equal  employment  opportimity  in  Federal  employment  for  all  qualified  per- 
sons and  to  prohibit  discrimination  against  employees  based  on  protected 
genetic  information,  or  information  about  a  request  for  or  the  receipt  of 
genetic  services.  This  policy  of  equal  opportunity  applies  to  every  aspect 
of  Federal  employment. 

1-102.  The  head  of  each  Executive  department  and  agency  shall  extend 
the  policy  set  forth  in  section  1-101  to  all  its  employees  covered  by  section 
717  of  Title  VD  of  the  Civil  Rights  Act  of  1964,  as  amended  (42  U.S.C. 
2000e-16). 

1-103.  Executive  departments  and  agencies  shall  carry  out  the  provisions 
of  this  order  to  the  extent  permitted  by  law  and  consistent  with  their 
statutory  and  regulatory  authorities,  and  their  enforcement  mechanisms.  The 
Equal  Employment  Opportunity  Commission  shall  be  responsible  for  coordi- 
nating the  policy  of  the  Government  of  the  United  States  to  prohibit  discrimi- 
nation against  employees  in  Federal  employment  based  on  protected  genetic 
information,  or  information  about  a  request  for  or  the  receipt  of  genetic 
services. 

Sec.  2.  Requirements  Applicable  to  Employing  Departments  and  Agencies. 

1-201.  Definitions. 

(a)  The  term  "employee"  shall  include  an  employee,  applicant  for  em- 
ployment, or  former  employee  covered  by  section  717  of  the  Civil 
Rights  Act  of  1964,  as  amended  (42  U.S.C.  2000e-16). 

(b)  Genetic  monitoring  means  the  periodic  examination  of  employees 
to  evaluate  acquired  modifications  to  their  genetic  material,  such 
as  chromosomal  damage  or  evidence  of  increased  occurrence  of 
mutations,  that  may  have  developed  in  the  course  of  employment 
due  to  exposure  to  toxic  substances  in  the  workplace,  in  order  to 
identify,  evaluate,  respond  to  the  effects  of,  or  control  adverse  en- 
vironmental exposures  in  the  workplace. 

(c)  Genetic  services  means  health  services,  including  genetic  tests,  pro- 
vided to  obtain,  assess,  or  interpret  genetic  information  for  diag- 
nostic or  therapeutic  purposes,  or  for  genetic  education  or  coun- 
seling. 
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(d)  Genetic  test  means  the  analysis  of  human  DNA,  RNA,  chro- 
mosomes, proteins,  or  certain  metabolites  in  order  to  detect  dis- 
ease-related genotypes  or  mutations.  Tests  for  metabolites  fall  with- 
in the  definition  of  "genetic  tests"  when  an  excess  or  deficiency 
of  the  metabolites  indicates  the  presence  of  a  mutation  or 
mutations.  The  conducting  of  metabolic  tests  by  a  department  or 
agency  that  are  not  intended  to  reveal  the  presence  of  a  mutation 
shall  not  be  considered  a  violation  of  this  order,  regardless  of  the 
results  of  the  tests.  Test  results  revealing  a  mutation  shall,  how- 
ever, be  subject  to  the  provisions  of  this  order. 

(e)  Protected  genetic  information. 

(1)  In  general,  protected  genetic  information  means: 

(A)  information  about  an  individual's  genetic  tests; 

(B)  information  about  the  genetic  tests  of  an  individual's 
family  members;  or 

(C)  information  about  the  occurrence  of  a  disease,  or 
medical  condition  or  disorder  in  family  members  of 
the  individual. 

(2)  Information  about  an  individual's  cvurent  health  status  (in- 
cluding information  about  sex,  age,  physical  exams,  and 
chemical,  blood,  or  urine  analyses)  is  not  protected  genetic 
information  unless  it  is  described  in  subparagraph  (1). 

1-202.  In  discharging  their  responsibilities  imder  this  order,  departments 
and  agencies  shall  implement  the  following  nondiscrimination  requirements. 

(a)  The  employing  department  or  agency  shall  not  discharge,  fail  or 
refuse  to  hire,  or  otherwise  discriminate  against  any  employee  with 
respect  to  the  compensation,  terms,  conditions,  or  privileges  of  em- 
ployment of  that  employee,  because  of  protected  genetic  informa- 
tion with  respect  to  the  employee,  or  because  of  iniformation  about 
a  request  for  or  the  receipt  of  genetic  services  by  such  employee. 

(b)  The  employing  department  or  agency  shall  not  limit,  segregate,  or 
classify  employees  in  any  way  that  would  deprive  or  tend  to  de- 
prive any  employee  of  employment  opportunities  or  otherwise  ad- 
versely affect  that  employee's  status,  because  of  protected  genetic 
information  with  respect  to  the  employee  or  because  of  information 
about  a  request  for  or  the  receipt  of  genetic  services  by  such  em- 
ployee. 

(c)  The  employing  department  or  agency  shall  not  request,  require, 
collect,  or  purchase  protected  genetic  information  with  respect  to 
an  employee,  or  information  about  a  request  for  or  the  receipt  of 
genetic  services  by  such  employee. 

(d)  The  employing  department  or  agency  shall  not  disclose  protected 
genetic  information  with  respect  to  an  employee,  or  information 
about  a  request  for  or  the  receipt  of  genetic  services  by  an  em- 
ployee except: 

(1)  to  the  employee  who  is  the  subject  of  the  information,  at 
his  or  her  request; 

(2)  to  an  occupational  or  other  health  researcher,  if  the  research 
conducted  complies  with  the  regulations  and  protections 
provided  for  imder  part  46  of  title  45,  of  the  Code  of  Fed- 
eral Regulations; 

(3)  if  required  by  a  Federal  statute,  congressional  subpoena,  or 
an  order  issued  by  a  court  of  competent  jurisdiction,  except 
that  if  the  subpoena  or  court  order  was  secured  without  the= 
knowledge  of  the  individual  to  whom  the  information  refers, 
the  employer  shall  provide  the  individual  with  adequate  no- 
tice to  challenge  the  subpoena  or  court  order,  unless  the 
subpoena  or  court  order  also  imposes  confidentiality  require- 
ments; or 

(4)  to  executive  branch  officials  investigating  compliance  with 
this  order,  if  the  information  is  relevant  to  the  investigation. 
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(e)  The  employing  department  or  agency  shall  not  maintain  protected 
genetic  information  or  information  about  a  request  for  or  the  re- 
ceipt of  genetic  services  in  general  personnel  files;  such  informa- 
tion shall  be  treated  as  confidential  medical  records  and  kept  sepa- 
rate from  personnel  files. 

Sec.  3.  Exceptions. 

1-301.  The  following  exceptions  shall  apply  to  the  nondiscrimination 
requirements  set  forth  in  section  1-202. 

(a)  The  employing  department  or  agency  may  request  or  require  infor- 
mation defined  in  section  l-201(e)(l)(C)  with  respect  to  an  appli- 
cant who  has  been  given  a  conditional  offer  of  employment  or  to 
an  employee  if: 

(1)  the  request  or  requirement  is  consistent  with  the  Rehabilita- 
tion Act  and  other  applicable  law; 

(2)  the  information  obtained  is  to  be  used  exclusively  to  assess 
whether  further  medical  evaluation  is  needed  to  diagnose  a 
current  disease,  or  medical  condition  or  disorder,  or  under 
the  terms  of  section  1-301  (b)  of  this  order; 

(3)  such  current  disease,  or  medical  condition  or  disorder  could 
prevent  the  applicant  or  employee  from  performing  the  es- 
sential functions  of  the  position  held  or  desired;  and 

(4)  the  information  defined  in  section  1-201  (e)(1)(C)  of  this 
order  will  not  be  disclosed  to  persons  other  than  medical 
personnel  involved  in  or  responsible  for  assessing  whether 
further  medical  evaluation  is  needed  to  diagnose  a  current 
disease,  or  medical  condition  or  disorder,  or  under  the  terms 
of  section  1-301  (b)  of  this  order. 

(b)  The  employing  department  or  agency  may  request,  collect,  or  pur- 
chase protected  genetic  information  with  respect  to  an  employee, 
or  any  information  about  a  request  for  or  receipt  of  genetic  services 
by  such  employee  if: 

(1)  the  employee  uses  genetic  or  health  care  services  provided 
by  the  employer  (other  than  use  pursuant  to  section  1-301  (a) 
of  this  order); 

(2)  the  employee  who  uses  the  genetic  or  health  care  services 
has  provided  prior  knowing,  voluntary,  and  written  author- 
ization to  the  employer  to  collect  protected  genetic  informa- 
tion; 

(3)  the  person  who  performs  the  genetic  or  health  care  services 
does  not  disclose  protected  genetic  information  to  anyone 
except  to  the  employee  who  uses  the  services  for  treatment 
of  the  individual;  pursuant  to  section  l-202(d)  of  this  order; 
for  program  evaluation  or  assessment;  for  compiling  and 
analyzing  information  in  anticipation  of  or  for  use  in  a  civil 
or  criminal  legal  proceeding;  or,  for  payment  or  accounting 
purposes,  to  verify  that  the  service  was  performed  (but  in 
such  cases  the  genetic  information  itself  cannot  be  dis- 
closed); 

(4)  such  information  is  not  used  in  violation  of  sections  1- 
202(a)  or  l-202(b)  of  this  order. 

(c)  The  employing  department  or  agency  may  collect  protected  genetic 
'information  with  respect  to  an  employee  if  the  requirements  of  part 

46  of  title  45  of  the  Code  of  Federal  Regulations  are  met. 

(d)  Genetic  monitoring  of  biological  effects  of  toxic  substances  in  the 
workplace  shall  be  permitted  if  all  of  the  following  conditions  are 
met: 

(1)  the  employee  has  provided  prior,  knowing,  voluntary,  and 
written  authorization; 
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(2)  the  employee  is  notified  when  the  results  of  the  monitoring 
are  available  and,  at  that  time,  the  employer  makes  any  pro- 
tected genetic  information  that  may  have  been  acquired  dur- 
ing the  monitoring  available  to  the  employee  and  informs 
the  employee  how  to  obtain  such  information; 

(3)  the  monitoring  conforms  to  any  genetic  monitoring  regula- 
tions that  may  be  promulgated  by  the  Secretary  of  Labor; 
and 

(4)  the  employer,  excluding  any  licensed  health  care  profes- 
sionals that  are  involved  in  the  genetic  monitoring  program, 
receives  results  of  the  monitoring  only  in  aggregate  terms 
that  do  not  disclose  the  identity  of  specific  employees. 

(e)  This  order  does  not  limit  the  statutory  authority  of  a  Federal  de- 
partment or  agency  to: 

(1)  promulgate  or  enforce  workplace  safety  and  health  laws  and 
regulations; 

(2)  conduct  or  sponsor  occupational  or  other  health  research 
that  is  conducted  in  compliance  with  regulations  at  part  46 
of  title  45,  of  the  Code  of  Federal  Regulations;  or 

(3)  collect  protected  genetic  information  as  a  part  of  a  lawful 
program,  the  primcuy  purpose  of  which  is  to  carry  out  iden- 
tification purposes. 

Sec.  4.  Miscellaneous. 

1—401.  The  head  of  each  department  and  agency  shall  take  appropriate 
action  to  disseminate  this  policy  and,  to  this  end,  shall  designate  a  high 
level  official  responsible  for  carrying  out  its  responsibilities  under  this  order. 

1-402.  Nothing  in  this  order  shall  be  construed  to: 

(a)  limit  the  rights  or  protections  of  an  individual  under  the  Rehabili- 
tation Act  of  1973  (29  U.S.C.  701,  et  seq.),  the  Privacy  Act  of  1974 
(5  U.S.C.  552a),  or  other  applicable  law;  or 

(b)  require  specific  benefits  for  an  employee  or  dependent  under  the 
Federal  Employees  Health  Benefits  Program  or  similar  program. 

1-403.  This  order  clarifies  and  makes  uniform  Administration  policy  and 
does  not  create  any  right  or  benefit,  substantive  or  procedural,  enforceable 
at  law  by  a  party  against  the  United  States,  its  officers  or  employees,  or 
any  other  person. 
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February  8,  2000. 
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Proposed  Rules: 

1910 


30  CFR 

250 

938 

946 


33  CFR 

117 

Proposed  Rules: 

100 

110 

165 


571 5,  6325,  6326 


.5833 
.5833 
.5833 


.5828 


.4795 


.6536 
.4882 
.5782 


34  CFR 

676 4886 
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217 5462 
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1234 5295 
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Proposed  Rules: 

201 6573 

38  CFR 

21 5785 

Proposed  Rules: 

21 4914 

39  CFR 

111 4864,5789 

3001 6536 

Proposed  Rules: 

111 4918 

40  CFR 

52 4887,  5245,  5252,  5259, 

5262,  5264,  5433,  6327 

62 6008 

80 6698 

85 6698 

86 6698 

300 5435 

761 5442 
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52 5296,  5297,  5298,  5462, 

5463,  6091 

62 6102 

130 4919 

300 5465,  5844 

42  CFR 

412 5933 

413 5933 

483 5933 

485 5933 
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36 4797 


43  CFR 

11 6012 

Proposed  Rules: 

2560 6259 

44  CFR 
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1 4891 

73 6544 
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2432 6444 
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30 4940 

215 6574 

252 .6574 
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195 4770 

571 6327 
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567 5847 
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648 4941,  5486,  6575 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  10, 
2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Federal  Seed  Act: 
Noxious-weed  seeds; 
prohibition  of  shipment  of 
agricultural  and  vegetable 
seeds  containing  them; 
published  1-11-00 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Port<  and  porl<  products 
Imports  from  Sonora  and 
Yucatan,  Mexico; 
published  1-11-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alasl(a;  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock;  published  2-3-00 
Northeastern  United  States 
fisheries — 

Spiny  dogfish;  published 
1-11-00 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Class  deviation  authority 
delegation;  published  2- 
10-00 
Government-unique 
specifications  and 
standards;  offeror 
alternatives  (0MB  Circular 
A-119);  published  2-10-00 
Mentor-protege  program 
improvements;  published 
2-10-00 
People's  Republic  of  China; 
published  2-10-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Toxic  substances: 
Preliminary  assessment 
Information  and  health 
and  safety  data 
.'eporting — 

Nonylphenol  ethoxylates 
added,  etc.;  published 
1-11-00 


HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Public  hlousing  Assessment 
System;  amendments; 
published  1-11-00 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Proceedings;  efficiency  and 
effectiveness 
improvement;  electronic 
filing,  etc.;  published  2-10- 
00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Oregon;  published  1-11-00 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Agusta  S.p.A.;  published  1- 

26-00 
CFE  Co.;  published  1-6-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  stamp  program: 
Personal  Responsibility  and 
Work  Opportunity 
Reconcilation  Act; 
implementation — 
Personal  responsibility 
provisions;  comments 
due  by  2-15-00; 
published  12-17-99 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Section  502  Guaranteed 
Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15-99 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperath/e 

Service 

Program  regulations: 
Section  502  Guaranteed 
Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15-99 
Rural  Economic  Development 
Loan  and  Grant  Program; 
comments  due  by  2-14-00; 
published  12-15-99 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 


Section  502  Guaranteed 
Rural  Housing  Program; 
administration:  comments 
due  by  2-14-00;  published 
12-15-99 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 
Section  502  Guaranteed 
Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15-99 
Rural  Economic  Development 
Loan  and  Grant  Program; 
comments  due  by  2-14-00; 
published  12-15-99 
Telecommunication  loans: 
Guaranteed  and  insured 
loans;  post-loan  policies 
and  procedures; 
comments  due  by  2-14- 
00;  published  12-15-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Gulf  of  Maine  anadromous 
Atlantic  salmon; 
comments  due  by  2-15- 
00;  published  11-17-99 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock;  comments  due  by 
2-14-00;  published  12- 
29-99 
Pollock;  comments  due  by 
2-17-00;  published  2-2- 
00 
Atlantic  highly  migratory 
species — 
Pelagic  longline 
management;  comments 
due  by  2-14-00; 
published  12-15-99 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  2-15- 
00;  published  12-17-99 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Profit  policy;  comments  due 
by  2-17-00;  published  2- 
10-00 
ENERGY  DEPARTMENT 
Nuclear  waste  repositories: 
Yucca  Mountain  Site,  NV; 
suitability  guidelines 
Hearings;  comments  due 
by  2-14-00;  published 
12-15-99 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 


Dishwashers;  test 
procedures;  comments 
due  by  2-14-00;  published 
1-13-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

2-18-00;  published  1-19- 

00 
Connecticut;  comments  due 

by  2-14-00;  published  12- 

16-99 
Delaware;  comments  due  by 

2-14-00;  published  12-16- 

99 
District  of  Columbia, 

Maryland,  and  Virginia; 

comments  due  by  2-14- 

00;  published  12-16-99 
Florida;  comments  due  by 

2-18-00;  published  1-19- 

00 
Georgia;  comments  due  by 

2-14-00;  published  12-16- 

99 
lllirKMS;  comnr)ents  due  by  2- 

14-00;  published  12-16-99 

Indiana;  comments  due  by 

2-14-00;  published  12-16- 

99 
Maryland;  comments  due  by 

2-14-00;  published  12-16- 

99 
Massachusetts;  comments 

due  by  2-14-00;  published 

12-16-99 
New  Jersey;  comments  due 

by  2-14-00;  published  12- 

16-99 
New  York;  comments  due 

by  2-14-00;  published  12- 

16-99 
Pennsylvania;  comments 

due  by  2-14-00;  published 

12-16-99 
Tennessee;  comments  due 

by  2-18-00;  published  1- 

19-00 
Texas;  comments  due  by  2- 

14-00;  published  12-16-99 
Wisconsin;  comments  due 

by  2-14-00;  published  12- 

16-99 
Air  quality  implementation 
plans;  \Avapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Indiana;  comments  due  by 

2-18-00:  published  1-19- 

00 
Hazardous  waste  orogram 
authorizations: 
North  Dakota;  comments 

due  by  2-18-00;  published 

1-19-00 
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Hazardous  waste: 
Cement  kiln  just; 
management  standards; 
comments  due  by  2-17- 
00;  published  10-28-99 
Identification  and  listing — 
Mixture  and  derived-from 
rules;  treatment,  storage 
or  disposal;  comments 
due  by  M7-00; 
publisher!  11-19-99 
Mixed  waste;  storage, 
treatment,  ;ransportation, 
and  disposal;  comments 
due  by  2-17-00;  published 
11-19-99 
Pesticides;  toleances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Metsutfuron  fpetfiyl; 
comments  Idue  by  2-14- 
00;  published  12-16-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  prohties  list 
update;  comments  due 
by  2-18-1 K);  published 
1-19-00 
National  ororities  list 
update;  ( omments  due 
by  2-18-110;  published 
1-19-00 
National  prorltles  list 
update;  omments  due 
by  2-18-^;  published 
1-19-00 
National  prt 
update; 
by  2-18-i 
1-19-00  ' 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Multiple-award  contracts 
competition!  comments 
due  by  2-1A-00;  published 
12-15-99     I 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Dru^ 
Administration 
Food  for  human  consumption: 
Food  labeling  — 
Trans  fatty  acids  in 
nutrition  at)eling, 
nutrient  oontent  claims, 
and  healjh  claims; 
commentB  due  by  2-15- 
00;  published  11-17-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  plans,  health  care 
clearinghouse ,  and  health 
care  providers: 
Administrative  data 
standards  dnd  related 
requirements — 


srities  list 
smments  due 
published 


Individually 


health  irtormation 


Identifiable 


privacy  standards; 
comments  due  by  2-17- 
00;  published  12-15-99 

INTERIOR  DEPARTMENT 
Fis^  and  Wildlife  Service 

Endangered  and  tnreatened 
species: 

Cowhead  Lake  tui  chub; 
comments  due  by  2-16- 
00;  published  2-2-00 
Critical  habitat 
designations — 
Spikedace  and  loach 
minnow;  comments  due 
by  2-14-00;  published 
1-12-00 
Gulf  of  Maine  anadromous 
Atlantic  salmon; 
comments  due  by  2-15- 
00;  published  11-17-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Utah;  comments  due  by  2- 
14-00;  published  1-14-00 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Group  health  plans;  access, 
portability,  and  renewability 
requirements: 
National  Medical  Support 
Notice;  child  support 
orders;  health  care 
coverage  provisions; 
comments  due  by  2-14- 
00;  published  11-15-99 

UBRARY  OF  CONGRESS 
Copyrlgttt  Office,  Library  of 
Congress 

Digital  Millennium  Copyright 

Act: 

Circumvention  of  copyright 
protection  systems  for 
access  control 
technologies;  exemption  to 
prohibition;  comments  due 
by  2-17-00;  published  2- 
10-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Elements;  elimination  as 
category  in  evaluation; 
comments  due  by  2-14- 
00;  published  12-16-99 
Federal  Acquisition  Regulation 
(FAR): 

Multiple-award  contracts 
competition;  comments 
due  by  2-14-00;  published 
12-15-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 


Technical  amendments; 
hearing;  comments  due 
by  2-16-00;  published  1- 
12-00 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestk:  licensing: 
Antitrust  review  authority; 
clarification;  comments 
due  by  2-15-00;  published 
1-21-00 
Rulemaking  petitions: 
Quigley,  Barry;  comments 
due  by  2-14-00;  published 
12-1-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Regulatory  Flexibility  Act: 
Rules  to  be  reviewed;  list; 
comments  due  by  2-15- 
00;  published  1-21-00 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Merchant  marine  officers  and 

seamen: 

Licensing  and  manning  for 
officers  of  towing  vehicles; 
comments  due  by  2-17- 
00;  published  11-19-99 
Ports  and  waterways  safety: 

Puget  Sound,  WA;  vessel 
traffic  service;  radio 
frequencies;  comments 
due  by  2-14-00;  published 
12-14-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Agusta  S.p.A.;  comments 

due  by  2-18-00;  published 

12-20-99 
Bell;  comments  due  by  2- 

14-00;  published  12-16-99 
Boeing;  comments  due  by 

2-14-00;  published  12-29- 

99 
Bombardier;  comments  due 

by  2-14-00;  published  1- 

14-00 

Cessna;  comn>ents  due  by 

2-14-00;  published  12-29- 

99 
Fokker;  comments  due  by 

2-14-00;  published  1-14- 

00 
Learjet;  comments  due  by 

2-14-00;  published  12-29- 

99 
McDonnell  Douglas; 

comments  due  by  2-18- 

00;  published  12-20-99 
New  Piper  Aircraft,  Inc.; 

comments  due  by  2-17- 

00;  published  12-14-99 
Transport  airplanes 

equipped  with  Mode  "C" 


transponder(s)  with  single 
Gillham  code  altitude 
input;  comments  due  by 
2-14-00;  published  12-16- 
99 

Class  E  airspace;  comments 
due  by  2-16-00;  published 
1-12-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Railroad  safety  enforcement 
procedures: 

Light  rail  transit  operations 
on  general  railroad 
system;  safety  jurisdiction; 
joint  agency  policy 
statement  with  Federal 
Transit  Administratkjn; 
comments  due  by  2-14- 
00;  published  1-12-00 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration         « 

Motor  vehicle  safety 
standards: 

Interior  trunk  releases; 
comments  due  by  2-15- 
00;  published  12-17-99 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency  -^ 

Corporate  activities: 

National  banks;  financial 
subsidiaries  and  operating 
subsidiaries;  comments 
due  by  2-14-00;  published 
1-20-00 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Estate  and  gift  taxes: 

Generation-skipping  transfer 
tax  issues;  comments  due 
by  2-16-00;  published  11- 
18-99 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  Decemt>er  30, 
1999. 

Last  List  December  21,  1999 
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;  212    MAIN    STREET 

•  FORESTVILLE   MD    20704 
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A  renewal  notice  will  be 
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before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

:  212    MAIN    STREET 

•  FORESTVILLE   MD    20704 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  Easy! 

n  YES,  enter  my  subscription(s)  as  follows:  "T"  f«*  y<»"-  o"**"  <202)  512-2250 


Omv  ProcMsing  Cod*: 

*5468 


Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


I I  GPO  Deposit  Account 

I     I  VISA       LH  MasteiCard  Account 


l-D 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


1  1            1 

(Credit  card  expiration  dale)                  «,,„,  nw^ort 

■^                              your  oraer: 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  availabie  to  other  mailers?      | |   | | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
ittpV/www.access.gpo.gov/nara/index.html 
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I I  YEo,  enter 
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my  subscription(s)  as  follows: 


Charge  your  order.  I^^K    ^^^^ 


It'tEaeyl 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session,  2000  for  $136  per  subscription. 
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Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
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I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         |    |     [     [     |     |    |    |  -  Q 

LJ  VISA       LJ  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


including  area  code 
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May  we  make  )«ur  name^addresB  avaiaMe  to  odier  maflers?      | |  | | 
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Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The  Federal  Register  is  published  dally  in 
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subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 
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Federal  Register: 
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Code  of  Federal  Regulations: 
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.  Federal  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  S247  each 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  prim) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  availabie  to  other  mailers?      | |   |      | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

r~l  GPO  Depo.sit  Account         |     |     [     |     |     |     |     \-\~\ 
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contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  5 12-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  5 12-1262  (24  hours  a  day,  7  days  a  week). 
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The  United  States  Government  Manual 
1999/2000 

As  the  ol  ficial  handbook  of  the  Federal  Government,  the 
Manual  is  tlie  best  source  of  information  on  the  activities, 
functions,  o  ganization,  and  principal  officials  of  the  agencies 
of  the  legishtive.  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national org  inizations  in  which  the  United  States  participates. 
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helpful  for  those  interested  in  where  to  go  and 
contact  about  a  subject  of  particular  concern  is  each 
Sources  of  Information"  section,  which  provides 
telephone  numbers  for  use  in  obtaining  specifics 
activities,  contracts  and  grants,  employment, 
and  films,  and  many  other  areas  of  citizen 
Manual  also  includes  comprehensive  name  and 
( :ct  indexes. 


f  cant 


Of  signi 
the  agencies 
ed,  transferred 


The  ManLal  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


historical  interest  is  Appendix  B,  which  lists 
and  functions  of  the  Federal  Government  abolish- 
,  or  renamed  subsequent  to  March  4,  1933. 


$46  per  copy 
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Jnit^  States  Government 
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Order  Procassing  Co  k«: 
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Charge  your  order. 
It's  Easy! 
To  fax  your  orders  (202)  512-2250 
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copies  of  The  United  States  Government  Manual  1999/2(XX). 


S/N  069-000-00109-2  at  $46  ($57.50  foreign)  each. 


Total  cost  of 


ny  order  is  $ 
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.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 
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(Please  type  or  print) 
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City,  State,  ZIP  code 


Daytime  phone  i  icluding  area  code 


IE 
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YES     NO 

May  we  make  ya  ir  name/addms  avaiialile  lo  other  maiers?      | |   {      | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Friday,  except  oflicial  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15]  and  tke  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  {1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
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The  Federal  (agister  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
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The  nal  of  tte  National  Archivn  and  Records  Administration 
■uthenticatee  the  Federal  Register  as  the  official  serial  publication 
established  uader  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  af  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Remster  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  avaibble  online  at  no  charge  as  one  of  the  databases 
on  GPO  Accels,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  omcial  legal  equivalent  of  the  pap>er  and  microhche  editions 
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day  the  Federal  Register  is  published  and  it  includes  both  text 
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GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASQI  text,  eraphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  hill  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded.  | 

On  the  World 'Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.|p>o.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
8wais.access.apo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  wiih  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
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The  annual  sinscription  price  for  the  Federal  Register  paper 
edition  is  $555.  or  $607  for  a  combined  Federal  Register,  Federal 
Register  Inde)Jand  List  of  CFR  Sections  Affected  (LSA) 
subscription:  |he  microfiche  edition  of  the  Federal  Register 
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$8.00  for  eachj  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  inicrofiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  De{K)sit 
Account,  VIsA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendeiit  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954.    I 
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Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
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Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
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prevention — 
Extramural  injury  research,  7018-7022 
Meetings: 
Childhood  Lead  Poisoning  Prevention  Advisory 
Committee,  7022 

Children  and  Families  Administration 

NOTICES 
Meetings: 
President's  Committee  on  Mental  Retardation,  7022 

Coast  Guard 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7094-7095 
Submission  for  OMB  review;  comment  request,  7095- 
7096 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  6981-6983 

Community  Development  Financial  Institutions  Fund 

NOTICES 
Meetings: 
Commimity  Development  Advisory  Board,  7102 

Copyright  Office,  Library  of  Congress 

PROPOSED  RULES 
Cable  compulsory  licese: 
Network  station  definition,  6946-6950 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 


See  Navy  Department 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  6998- 
6999 
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Postsecondary  education: 
Teacher  Quality  Enhancement  Grants  Program,  6936- 
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Proposed  collection;  comment  request,  7001-7002 
Submission  for  OMB  review;  comment  request,  7002- 
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Meetings: 
National  Commission  on  Mathematics  and  Science 
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Reports  and  guidance  documents;  availability,  etc.: 
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7004 
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7005 
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'    Comment  availability,  7005-7006 
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ecological  risk  assessment  protocol,  7012-7013 
Su{)erfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Surrette  Aitierica  Battery  Removal  Site,  NH,  7013 
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Executive  Office  of  the  President 

See  Management  and  Budget  Office 
See  Presidenliial  Documents 

Federal  Aviatfon  Administration 

PROPOSED  RULES 
Airworthinest  directives: 

Eurocopter  Oeutschland  GmbH,  6925-6927 

EurocopterjFrance,  6927-6929 

Federai  Comjnunlcations  Commission 

RULES 

Common  canter  services: 
Wireline  services — 
Advanced  telecommunications  capability;  deployment, 
69121-6915 
PROPOSED  RULfS 
Common  canter  services: 
Satellite  co:  nmunications — 
2  GHz  mi  >bile  satellite  service  systems;  authorization, 
6950-6952 

Federai  Emerigency  Management  Agency 

RULES 

Disaster  assisi  ance: 

Hurricane  I  loyd  property  acquisition  and  relocation 
grants,  b270-7274 
NOTICES 
Disaster  and  Emergency  areas: 

Georgia,  7ol  3-7014 

North  Carotna,  7014-7015 

South  Carolina,  7015-7016 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Obion  and  Dyer  Counties,  KY,  7096 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Suilshine  Act,  7071 

Federal  Reserve  System 

PROPOSED  RUL|S 

Bank  holding  companies  and  change  in  bank  control 
(Regulation  Y): 

Tying  restrifctions;  revisions,  6924-6925 
NOTICES 
Banks  and  bajik  holding  companies: 

Change  in  bank  control,  7016-7017 

Formations,  acquisitions,  and  mergers,  7017 

Permissible  nonbanking  activities,  7017 


Meetings;  Sunshine  Act,  7017  ^ 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
DBC  Financial,  Inc.,  7017-7018 

Federal  Transit  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7096-7097 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Habitat  conservation  plans,  safe  harbor  agreements,  and 
candidate  conservation  agreements  with  assurances, 
6916-6921 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Ohlone  tiger  beetle,  6952-6960 
NOTICES 

Endangered  and  threatened  species: 
Quino  checkerspot  butterfly;  scientific  research  permit 
modification,  7050 
Environmental  statements;  availabiUty,  etc.: 
Incidental  take  permits — 
Sacramento  Coxmty,  CA;  habitat  conservation  plan  for 
Metro  Air  Park  Project,  7050-7052 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
Bayer  Corp.,  6892 
Food  additives: 
Adjuvants,  production  aids  and  sanitizers — 

l,2-dibromo-2,4-dicyanobutane  et  al.,  6889-6892 
Medical  devices: 
Peripheral  iridotomy;  neodymium:  yttrium:  aluminum: 
garnet  (Nd:YAG)  laser;  reclassification  and 
codification,  6893-6894 
NOTICES 
Meetings: 
Useful  written  prescription  drug  information  for  patients, 
7022-7023 
Patent  extension;  regulatory  review  period  determinations — 

Wallstent  Coronary  Endoprosthesis,  7023-7024 
Reports  and  guidance  docujnents;  availability,  etc.: 
International  Conference  on  Harmonization;  M4  conunon 

technical  document,  7024-7027 
Reprocessing  and  reuse  of  single-use  devices;  review 
prioritization  scheme;  and  enforcement  priorities  for 
single-use  devices  reprocessed  by  third  parties 
and  hospitals,  7027-7029 

Fo6d  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Federal  Meat  Inspection  and  Poultry  Products  Inspection 
Acts;  State  designations — 
Miimesota,  6886-6888 
Meetings: 
E.  coli  in  beef  products;  risk  assessment;  policy  and 
regulatory  changes,  6881-6886 
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Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
White  River  National  Forest,  CO,  6979-6981 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  6998- 

6999 

« 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 
Meetings: 
Childhood  Vaccines  Advisory  Commission,  7029 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  7106-7150 
Mortgagee  Review  Board;  administrative  actions,  7036-7050 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7059-7060 

Indian  Affairs  Bureau 

NOTICES 

Indian  tribes,  acknowledgment  of  existence  determinations, 
etc.: 
Acknowledgement  petitions;  internal  processing  changes, 
7052-7053 
Liquor  and  tobacco  sale  or  distribution  ordinance: 
Concow  Maidu  Tribe  of  Mooretown  Rancheria,  CA, 
*      7054-7057 


Interior  Department 

See  Fish  and  WildUfe  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 
Antidumping: 
Solid  fertiUzer  grade  ammonium  nitrate  from- 

Russian  Federation,  6983-6984 
Struct\iral  steel  beams  from — 
Japan,  6992-6995 
South  Korea,  6984-6992 
Applications,  hearings,  determinations,  etc.: 
University  of — 
Florida,  6996 
Hawaii,  6995-6996 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Certain  integrated  circuit  chipsets  and  products 
containing  same  bom — 
Intel  Corp.,  7059 

Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Employment  Standards  Administration 

See  Pension  and  Welfare  Benefits  Administration 

RULES 

Nationwide  emplo)rment  statistics  system;  election  process 

for  State  agency  representatives  for  DOL  consultation, 

7194-7196 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc: 

Marigold  mine  expansion  project,  NV,  7057 
Opening  of  public  lands: 

Montana,  7057-7058 

Oregon,  7058 
Survey  plat  filings: 

Minnesota,  7058-7059 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Management  and  Budget  Office 

NOTICES 

Reports  and  guidance  doounents;  availabiUty,  etc.: 
Costs  and  benefits  of  Federal  Regulations;  report  to 

Congress,  7198-7267 
Social  insurance  accounting  standards,  7076-7077 

Maritime  Administration 

RULES 

Coastwise  trade  laws;  administrative  waivers,  6905-6912 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  AdmirUstration 

RULES 

Acquisition  regulations: 

&q>ort  controlled  technology;  standard  clause,  6915-6916 
NOTICES 

Federal  Acquisition  Regiilation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  6998- 
6999 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations.  7097-7098 

National  institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  7030 

National  Heart,  Lung,  and  Blood  Institute,  703(^-7031 
National  Institute  of  Allergy  and  Infectious  Diseases, 
7031 


VI 
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National  In  stitute  of  Dental  &  Craniofacial  Research, 

7032-7033 
National  Inetitute  of  Diabetes  and  Digestive  and  Kidney 

Disease  IS,  7032 
National  In  stitute  of  Neurological  Disorders  and  Stroke, 

7031-^032 
National  Institute  on  Deafoess  and  Other  Communication 

Disorders.  7031 
Scientific  Review  Center.  7029-7030.  7033-7036 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pollock,  5921 
PROPOSED  RULES 

Endangered  atid  threatened  species: 
Marine  and|  anadromous  species — 
West  coa$t  steelhead  in  California  et  al.,  6960-6975 
Fishery  consarvation  and  management: 
Northeastern  United  States  fisheries — 

Atlantic  $ea  scallop  and  deep-sea  red  crab.  6975-6976 
West  Coast  I  States  and  Western  Pacific  fisheries — 
Western  I'acific  Fishery  Management  Council; 

meetings,  6976 
Western  pacific  Fishery  Management  Council;  public 
meeting.  6976-6978 
NOTICES 
Meetings: 
Gulf  of  Me 
Pacific  Fi& 
Permits: 
Marine  m< 


CO  Fishery  Management  Coimcil,  6996 
ry  Management  Council,  6996-6997 

als.  6997-6998 


Navy  Departitient 

NOTICES 

Environmental  statements;  availability,  etc.: 
Marine  Corbs  Air  Station,  Yuma.  AZ;  improved  ordnance 
storage}  6999-7001 

Nuclear  Regulatory  Commission 

NOTICES 

Production  arid  utilization  faciUties;  domestic  licensing: 

Pubhc  vi^orl^shop,  7075-7076 
Applications,  hearings,  determinations,  etc.: 

Amergen  Energy  Co..  LLC.  7071-7072 

Conunonw^lth  Edison  Co.,  7072-7074 

Entergy  Operations,  Inc..  7074 

Hydro  Resotirces,  hic,  7074 

Portland  General  Electric  Co.,  7074-7075 

Office  of  Management  and  Budget 

See  Managenspnt  and  Budget  Office 

Pension  and  Welfare  Benefits  Administration 

RULES  I 

Employee  Retirement  Income  Security  Act: 
Civil  penaltkes;  assessment,  7181-7191 
Medical  caJe  to  employees  of  two  or  more  employers; 
multiple  employer  welfare  arrangements  and  other 
entities  providing  coverage;  reporting  requirements, 
7152-7180 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Nonprofit  s  andard  mail  rate;  eligibiUty  requirements, 
6903-6  JOS 


PROPOSED  RULES 
Domestic  Mail  Manual: 
Plant  Verified  Drop  Shipment  (PVDS);  loading 
requirements,  6950 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Soviet  Union;  Independent  States  of  the  Former;  assistance 
(Presidential  Dietermination  No.  2000-11  of  February  1, 
2000),  6523  [Editorial  Note:  In  the  Federal  Register 
issue  of  February  10,  2000,  the  page  number  for 
Presidential  Determination  No.  2000-11  should  have 
appeared  as  "6523"  instead  of  "1". 

Public  Debt  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7102-7103 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration  - 
See  National  Institutes  of  Health 

Rural  Utilities  Service 

PROPOSED  RULES 
Teleconununications  loans: 

-    General  poUcies,  types  of  loans,  and  loan  requirements, 
6922-6924 

Securities  and  Exchange  Commission 

NOTICES 
Seciuities: 

Suspension  of  trading — 
Lifekeepers  International,  Inc..  7078 
Self-regulatory  organizations;  proposed  rule  changes: 

MBS  Clearing  Corp.,  7078-7080 
Applications,  hearings,  determinations,  etc.: 

Pubhc  utiUty  holding  company  filings,  7077-7078 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

Social  Security  Administration 

PROPOSED  RULES 
Social  security  benefits: 
Federal  old  age,  survivors,  and  disability  insurance — 
Medical  criteria  for  disability  determinations,  6929- 
6936 

State  Department 

NOTICES 

Meetings: 
International  Communications  and  Information  Policy 

Advisory  Committee,  7093 
Shipping  Coordinating  Committee,  7094 

Surface  Transportation  Board 

NOTICES 

Household  Goods  Carriers  Bureau  Committee;  rate  bureau 

agreement,  7098-7099 
Motor  carriers: 
Finance  apphcations — 
EC-MAC  Motor  Carriers  Service  Association,  Inc.,  et  al., 

7099 
National  Motor  Bus  Traffic  Association,  Inc.,  7099 
National  Classification  Conunittee;  agreement,  7098 
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Rail  carriers: 
Waybill  data;  release  for  use,  7099-7100 

Tennessee  Valley  Authority 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Regional  Reource  Stewardship  Council,  7094 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Commimity  Development  Financial  Institutions  Fund 
See  Public  Debt  Bureau 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  7100- 
7102 


Veterans  Affairs  Department  '^'^ 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Homeless  providers  grant  and  per  diem  program,  7103- 
7104 


Separate  Parts  in  This  Issue 

Partii 

Department  of  Housing  and  Urban  Development,  7105- 
7150 

Part  ill 

Department  of  Labor,  Pension  and  Welfare  Benefits 
Adminisitration,  7151-7191 

Part  IV 

Department  of  Labor,  7193-7196 

PartV 

Office  of  Management  and  Budget,  7197-7267 

Part  VI 

Federal  Emergency  Management  Agency,  7269-7274 


United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for  Federal 
courts,  7080-7093 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


vm 


Federal  Register/ Vol.  65,  No.  29 /Friday,  February  11,  2000 /Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  ttie  end  of  this  issue. 


7  CFR 


.6922 


6881 
6886 


,.6924 


1735 

9CFR 

Ch.  III... 
381 

12  CFR 
Pfopo99d  RuIms 
225 

13  CFR 

400 

500 

14  CFR 

39  (2  document^) 6925, 

6027 

20  CFR 


.6929 
.6929 


...6888 
..6888 


404. 
416. 


21  CFR 


175 

6889 

S?? 

6892 

886 „ 

6893 

29  CFR 

44 

7194 

2520 „ 

7152 

2560 

7181 

2570 „ 

7185 

32  CFR 

505 

6894 

34  CFR 

PropoMd  Rules: 
611 

6936 

36  CFR 

327 

6896 

37  CFR 

riopond  Rules: 
201 

6946 

39  CFR 

1 1 1 - 

6903 

111 


.6950 


40  CFR 
PrapoMd  RutsK 
445 

44  CFR 


.6950 


209 

7270 

46  CFR 

388 

6905 

47  CFR 

51 

6912 

Proposed  RuIm: 

25 

6950 

48  CFR 

1825 

6915 

1852 

6915 

50  CFR 

13 

6916 

17 

6916 

679 

6921 

17 

6952 

223 

6960 

648 

6975 

660  (2  documents) 

6976 

6881 


Rules  and  Regulations 


Federal  Register 
Vol.  65,  No.  29 
Friday,  February  11,  2000 


TTiis  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  liaving  general 
applicability  and  legal  effect,  most  of  wtiich 
are  keyed  to  and  codified  in  tfie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  boole  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Chapter  lU 
[Docket  No.  99-060^q 

Recent  Developments  Regarding  Beef 
Products  Contaminated  With 
Escherichia  coll OISJ.HI;  Public 
Meeting 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
that  it  will  hold  a  public  meeting  on 
February  29,  2000.  to  discuss  FSIS' 
policy  regarding  Escherichia  coh  [E. 
coll)  Ol57:H7  and  new  information 
concerning  the  pathogen  and  its  relation 
to  himian  health.  At  this  meeting,  FSIS 
and  other  groups  will  present  new  data 
concerning  the  pathogen  and  new 
developments  that  may  affect  the 
Agency's  policy.  The  purpose  of  this 
meeting  is  not  to  debate  the  policy  that 
the  Agency  announced  in  January  of 
1999  (64  FR  2803)  on  the  status  of 
certain  beef  products  contaminated  with 
E.  coli  0157:H7  but  to  ensure  that  that 
policy  is  implemented  based  on  the  best 
available  information  and  in  a  manner 
that  will  best  protect  public  health.  In 
addition,  FSIS  will  allow  time  for 
comments  and  discussion  regarding 
FSIS'  testing  procedures  and  other 
issues  on  E.  coh  Ol57:H7. 
DATES:  The  meeting  will  be  held 
February  29,  2000,  from  9:00  a.m.  to 
5:00  p.m.  Written  comments  must  be 
received  by  April  11,  2000. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Rosslyn  Westpark 
Hotel,  1900  North  Fort  Myer  Drive, 
Arlington,  Virginia,  telephone  number: 
(703)  807-2000.  To  register  for  the 
meeting,  contact  Ms.  Mary  Gioglio  by 
telephone  at  (202)  501-7244  or  by  FAX 


at  (202)  501-7642.  If  a  sign  language 
interpreter  or  other  special 
accommodation  is  necessary,  contact 
Ms.  Gioglio  at  the  above  numbers  by 
February  18,  2000.  If  you  are  planning 
to  present  an  oral  comment  at  the 
meeting,  please  submit  one  original  and 
two  copies  of  the  prepared  comment  to 
the  FSIS  Docket  Qerk,  Docket  No.  99- 
060N,  Room  102  Cotton  Annex.  300 
12th  Street,  SW,  Washington,  DC 
20250-3700.  Send  one  original  and  two 
copies  of  all  other  comments  to  the 
Docket  Clerk  at  the  address  listed  above. 
All  comments  received  in  response  to 
this  notice  will  be  considered  part  of  the 
public  record  and  will  be  available  for 
viewing  in  the  Docket  Room  between 
8:30  a.m.  and  4:30  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Engeljohn.  Ph.D.,  Director, 
Regulations  Development  and  Analysis 
Division.  Office  of  Policy.  Program 
Development,  and  Evaluation,  Food 
Safety  and  Inspection  Service,  Room 
112  Cotton  Annex,  300  12th  Street,  SW, 
Washington,  DC  20250.  Telephone 
number  (202)  720-5627,  fax  number 
(202)  690-0486. 
SUPPLEMENTARY  INFORMATION: 

Background 

1 .  January  1999  Federal  Register  Notice 

On  January  19. 1999.  FSIS  published 
a  policy  statement.  "Beef  Products 
Contaminated  v«th  E.  coh  Ol57:H7"  (64 
FR  2803).  This  statement  explained  the 
Agency's  policy  governing  beef  products 
that  contain  E.  coh  Ol57:H7.  The 
Agency  stated  that,  in  evaluating  beef 
products  contaminated  with  E.  coli 
Ol57:H7,  it  would  distinguish  intact 
cuts  of  muscle  [e.g.,  steaks  and  roasts) 
distributed  for  consumption  from  non- 
intact  products  (e.g.,  beef  that  has  been 
mechanically  tenderized  by  needling  or 
cubing)  and  from  intact  cuts  of  muscle 
that  are  to  be  further  processed  into 
non-intact  product  prior  to  distribution 
for  consumption.  The  Agency  stated 
that,  if  the  latter  two  types  of  products 
are  found  to  be  contaminated  with  E. 
coh  Ol57:H7,  they  must  be  processed 
into  ready-to-eat  product,  or  they  would 
be  deemed  to  be  adulterated.  FSIS 
explained  that  pathogens,  including  E. 
coh  Ol57:H7,  may  be  introduced  below 
the  surfaces  of  non-intact  products  as     | 
the  result  of  the  processes  by  which 
they  are  made.  As  a  result,  customary 
cooking  of  these  products  may  not  be 


adequate  to  kill  the  pathogens.  In 
contrast,  the  meat  interior  of  intact 
products  remains  essentially  protected 
from  pathogens  migrating  below  the 
exterior  surfaces.  Consequently, 
customary  cooking  of  these  products 
wrill  destroy  any  E.  coh  Ol57:H7.  FSIS 
requested  comments  and 
recommendations  relevant  to  the 
Agency's  policy  and  to  any  regulatory 
requirements  appropriate  to  prevent  the 
distribution  of  beef  products  adulterated 
vdth  this  pathogen. 

On  March  8. 1999.  FSIS  held  a  public 
meeting  to  discuss  the  policies 
addressed  in  its  January  19.  1999.  policy 
statement.  The  meeting  provided  the 
public  with  an  additional  opportimity  to 
comment  and  discuss  the  policy 
announced  in  this  statement  and  the 
public  health  risks  associated  with  beef 
products  contaminated  udth  E.  coli 
Ol57:H7.  The  meeting  also  provided  an 
opportunity  for  participants  to  discuss  a 
set  of  questions  and  answers  that  FSIS 
had  developed  regarding  the  E.  coli 
0157:H7  policy.  At  this  meeting,  a 
group  of  companies  described  a  plan  for 
testing  carcasses  for  E.  coh  Ol57:H7. 
The  group  stated  that  they  would 
submit  their  testing  protocol  to  FSIS.  In 
addition,  individuals  from  Kansas  State 
University  presented  preliminary 
findings  of  research  on  E.  coli  Ol57:H7 
in  blade  tenderized  beef  steaks. 

In  its  March.  15.  1999.  Constituent 
Update,  FSIS  explained  that  the  Agency 
would  not  act  on  its  January  19, 1999, 
policy  statement  imtil  it  had  an 
opportvmity  to  consider  the  comments 
received,  (in  April  5.  the  American 
Meat  Institute  (AMI)  submitted  a 
protocol  on  behalf  of  the  group  of 
companies  participating  in  the  study  on 
carcass  testing  for  E.  coh  Ol57:H7 
discussed  above.  The  protocol  called  for 
testing  1  in  300  carcasses  slaughtered  by 
approximately  12  plants,  before  and 
after  hide  removal,  as  well  as  after 
processing  interventions  and  at  the 
trimmings  stage,  for  E.  coh  Ol57:H7.  In 
its  May  14. 1999.  Constituent  Update. 
FSIS  annoimced  the  availability  of  the 
protocol  and  the  Agency's  response  to  it 
and  invited  comments  on  these 
documents. 

2.  Draft  White  Paper 

FSIS  recently  developed  a  draft  White 
Paper  on  Escherichia  coh  Ol57:H7. 
FSIS  announced  the  availability  of  this 
docimient  in  its  November  5. 1999. 
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Constituent  JLJpdate.  The  document  is 
currently  available  over  the  Internet 
(URL:  http:/fwww.fsis.usda.gov/OA/ 
update/1 1 0399_att.htin). 

The  Whita  Paper  discusses  new 
information  and  developments  that  will 
have  a  beariiig  on  the  Agency's  E.  coli 
Ol57:H7  policy.  The  paper  explains  that 
new  informs  tion  indicates  that  E.  coli 
0157.H7  is  i|ot  as  rare  as  previously 
.thought.  In  September  1999,  FSIS  began 
using  a  metli  od  for  analyzing  samples  of 
products  for  E.  coli  Ol57:H7  that  is  four 
times  more  s  ensitive  than  the  previous 
method.  Of  Ipe  total  number  of  positive 
samples  foiuid  by  FSIS  since  the  testing 
program  begim  in  1994.  40  percent  (21 
out  of  53)  ha  ire  been  found  using  the 
new  test  meliiod.  The  recent  increase  in 
positive  sambles  suggests  that  the  low 
rate  of  positive  findings  in  the  past  may 
have  had  more  to  do  with  the  sensitivity 
of  the  methoil  being  used  than  with  the 
rarity  of  the  pathogen. 

In  additioa  to  the  FSIS  testing  data, 
the  White  Paper  explains  that  the 
Centers  for  I^sease  Control  and 
Prevention  (CDC)  recently  released 
estimates  of  foodbome  illness  that  show 
a  much  higher  rate  of  illness  from  E.  coli 
0157:H7  thaii  the  CDC  had  previously 
reported.  Th^  CDC  increased  its 
estimates  for  illnesses  associated  with  E. 
coli  0157 :H7  because  recent 
surveillance  data  allowed  a  more 
detailed  estimation  of  mild  illnesses  not 
resulting  in  j  ihysidan  consultation 
(Mead,  Paul  8.,  etai,  "Food-Related 
Illness  and  Eleath  in  the  United  States," 
Journal  of  Emerging  Infectious  Diseases, 
Vol.  5,  No.  5]  1999).  Although  not  all  of 
these  illnessts  are  attributable  to  beef, 
the  increase  in  illnesses  associated  with 
E.  coli  Ol57:H7  indicates  that  this 
pathogen  octiurs  more  frequently  than 
was  previously  thought. 

The  White]  Paper  also  discusses  recent 
research  and' studies  concerning  E.  coli 
Ol57:H7.  The  paper  explains  that  the 
data  from  the  industry  study  discussed 
above  are  be<ng  analyzed  and  should 
soon  be  available.  This  study  should 
provide  further  insight  into  whether  E. 
coli  Ol57:H^  is  a  rare  pathogen  and 
whether  it  oocurs  on  hides  and  freshly 
slaughtered  Carcasses  of  beef  with  some 
regularity.  Uhder  the  study's  protocol,  1 
in  300  carcasjses  were  tested  for  E.  coli 
Ol57:H7  before  hide  removal,  after  hide 
removal,  and  after  pathogen  reduction 
intervention^  have  been  applied.  The 
study  was  to  run  for  30  days,  starting  in 
early  Septen  ber.  Twelve  plants  were 
involved  in  t  le  study. 

The  White  Paper  also  notes  that  the 
Agricultural  Research  Service  (ARS),  in 
Clay  Center,  Nebraska,  is  conducting 
research  related  to  prevalence,  and  that 
FSIS  plans  to  conduct  some  sampling  to 


assess  the  feasibility  of  identifying  E. 
coli  Ol57:H7  on  carcasses  and  of 
establishing  a  routine,  Agency-directed 
sampling  program  to  supplement  or 
replace  FSIS'  ongoing  ground  beef 
testing. 

The  White  Paper  explains  that  FSIS' 
risk  assessment  for  E.  coli  Ol57:H7  in 
ground  beef  will  better  enable  both  the 
Agency  and  industry  to  identify 
interventions  that  can  lead  to  public 
health  improvements  and  to  weigh 
available  options.  The  Agency  hopes 
that  the  risk  assessment  will  be 
completed  by  spring  2000.  When  the 
risk  assessment  on  ground  beef  is 
complete,  FSIS  expects  to  expand  it  to 
cover  all  meat  products,  as  well  as  other 
products  that  may  be  affected  by  E.  coli 
Ol57:H7. 

The  White  Paper  also  addresses  data 
concerning  blade  tenderized  roasts  and 
steaks.  As  discussed  above,  diuing  the 
March  8, 1999,  public  meeting, 
individuals  from  Kansas  State 
University  presented  preliminary 
findings  of  research  on  E.  coli  Ol57:H7 
in  blade  tenderized  beef  steaks.  The 
researchers  stated  that  the  blade 
tenderization  process  transfers 
approximately  three  to  foiu  percent  of 
surface  contamination  to  the  interior  of 
the  muscle.  The  researchers  pointed  out 
that  proper  cooking  to  a  specified  time/ 
temperatiue  combination  resulting  in 
rare  steaks  could  reliably  result  in  safe 
product.  In  addition,  industry  members 
have  stated  that  muscle  systems  from 
which  steaks  are  derived  could  be 
removed  frt)m  larger  primal  or  sub- 
primal  cuts  hygienically.  The  beef 
industry  has  been  persistent  in 
encouraging  FSIS  to  exempt  blade 
tenderized  product,  especially  when 
derived  hygienically  or  with  reduced 
possibilities  for  becoming  contaminated, 
from  the  scope  of  products  considered 
adulterated  when  contaminated  with  E. 
coliOl57:H7. 

As  of  fall  1999,  FSIS  has  tentatively 
determined  that  there  is  insufficient 
information  regarding  the  hygienic 
processing  of  muscle  systems  to  narrow 
the  scope  of  products  affected  by  the  E. 
coli  0157:H7  policy.  FSIS  expects  its 
planned  effort  to  broaden  the  risk 
assessment  will  address  some  of  the 
issues  raised  by  the  industry. 
Meanwhile,  FSIS  has  encouraged 
industry  to  label  their  intact  and  non- 
intact  primal  and  sub-primal  cuts  with 
appropriate  cooking  statements.  The 
1999  Food  Code  (section  3-401.11) 
prescribes  appropriate  cooking 
instructions  for  intact  versus  non-intact 
steaks  for  destruction  of  organisms  of 
public  health  concern. 

The  White  Paper  recognizes  that 
interventions  other  than  cooking  may  be 


available  to  address  E.  coli  Ol57:H7  in 
product  imder  FSIS  control.  For 
example,  irradiation  offers  the 
possibility  of  treating  raw  meat  products 
to  eliminate  E.  coli  Ol57:H7.  The  final 
rule  on  irradiation  published  on 
December  23, 1999,  and  will  become 
effective  on  February  22,  2000.  In 
addition  to  irradiation,  FSIS  is  willing 
to  consider  whether  other  alternatives  to 
cooking  product  within  an  FSIS- 
inspected  establishment  could  be  used 
to  address  a  positive  finding. 

The  paper  notes  that  several  other 
considerations  are  likely  to  be  important 
as  the  Agency  reviews  its  policy  on  E. 
coli  Ol57:H7.  For  example,  since 
January  25,  2000,  all  meat  and  poultry 
plants  have  been  operating  under  the 
pathogen  reduction  and  hazard  analysis 
and  critical  control  point  (PR/HACCP) 
systems  rule.  This  will  likely  improve 
food  safety  and  may  affect  the  Agency's 
E.  coli  Ol57:H7  policy.  In  reviewing  this 
policy,  FSIS  will  also  consider  the  meat 
industry's  efforts  to  reduce  the  pathogen 
at  the  production  level. 

Finsdly,  the  White  Paper  lists  areas  for 
consideration  concerning  FSIS'  E.  coli 
Ol57:H7  policy.  FSIS  has  revised  the 
questions  in  the  White  Paper  to  read  as 
follows: 

1.  If  FSIS  finds  that  E.  coli  Ol57:H7 
occurs  with  some  regularity  on  hides 
and  carcasses  of  cattle  raised  using 
certain  production  practices  (e.g., 
feedlot  cattle)  but  not  on  cattle  raised 
under  different  production  practices 
(e.g..  cull  dairy  cows),  should  the 
pathogen  be  considered  a  hazard 
"reasonably  likely  to  occiu-"  only  in 
slaughter  and  processing  operations  that 
use  the  former  types  of  catUe?  Should  E. 
coli  Ol57;H7  be  addressed  in  the 
HACCP  plans  of  those  operations?  Is  E. 
coli  Ol57:H7  a  hazard  that  is  reasonably 
likely  to  occiu  in  the  production  of  beef 
products?  If  so,  what  is  the  best  HACCP- 
related  guidance  that  FSIS  can  provide 
to  such  plants  for  use  in  their 
reassessment  of  their  HACCP  plans,  and 
what  actions  should  be  taken  by  the 
Agency? 

2.  Should  FSIS  re-design  its  testing 
program?  Specifically: 

•  Are  any  changes  needed  in  the 
proportion  of  samples  taken  in-plant 
and  at  retail? 

•  Should  FSIS  alter  its  policy  that  15 
consecutive  samples  be  negative  after  a 
positive  finding? 

•  Should  FSIS  continue  selecting  a 
sample  if  a  plant  has  a  positive  finding 
within  the  last  6  months,  or  should  the 
Agency  defer  to  plant  routine  testing 
completely  and  remove  the  6-month 
restriction?  If  FSIS  sampling  is 
continued  under  these  circumstances. 
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should  the  rules  for  the  random 
selection  of  samples  be  changed? 

•  Should  FSIS  sampling  of  carcasses 
replace  or  supplement  ground  beef 
sampling  at  slaughter  plants? 

•  Should  FSIS  develop  additional 
sampling  schemes,  including  increasing 
its  testing  of  ground  beef  and  other  beef 
products  (e.g.,  carcasses,  trimmings,  and 
non-intact  cuts)? 

•  What  alternatives  to  the  FSIS 
testing  program  would  best  encoiu^ge 
the  regulated  industry  to  better  ensure 
that  pathogen  reduction  interventions 
specifically  for  E.  coli  Ol57:H7  are 
instituted? 

3.  Should  FSIS  consider  a  plant's 
generic  E.  coli  and  Salmonella  results  in 
making  its  decision  on  whether  to  target 
a  plant's  products  for  E.  coli  Ol57:H7 
sampling? 

4.  What  effect  should  a  plant's  testing 
or  verification  program  have  on  whether 
and  how  FSIS  targets  its  testing  in  that 
plant?  Should  the  plant's  testing  or 
verification  program  only  be  considered 
sufficient  if  included  as  part  of  HACCP 
validation? 

5.  How  should  FSIS  treat  non-intact 
product?  Specifically,  should  blade- 
tenderized  beef  steaks  and  roasts — with 
specific  cooking  instructions  for 
destroying  the  pathogen  and  handling 
instructions  for  preventing  cross- 
contamination  and  temperatiu-e  abuse — 
be  treated  the  same  as  other  non-intact 
beef  with  r^ard  to  the  FSIS  policy? 

6.  How  effective  are  volimtary 
producer  actions  in  providing  animals 
with  reduced  levels  of  E.  coli  Ol57:H7 
to  plants,  and  should  these  volimtary 
activities,  if  effective,  affect  slaughter 
plants'  strategies  and  FSIS'  policy? 

3.  FSIS  Plans 

The  Agency  intends  to  consider  all 
information  that  is  ultimately  developed 
from  the  sources  of  information 
discussed  in  the  White  Paper,  as  well  as 
all  information  presented  in  response  to 
this  notice,  the  January  1999  notice,  and 
the  May  1999  Constituent  Update,  and 
to  use  that  information  in  deciding  how 
best  to  address  E.  coli  Ol57:H7.  At  the 
February  29,  2000,  public  meeting,  FSIS 
plans  to  discuss  the  issues  raised  in  its 
White  Paper,  including  the  significance 
of  the  findings  with  its  new  testing 
method  that  the  Agency  is  using  to 
detect  E.  coli  Ol57:H7.  of  the  final 
regulations  on  irradiation,  and  of  the 
FSIS  risk  assessment  for  E.  coli 
Ol57:H7.  ARS  will  present  the  results  of 
a  survey  it  performed  to  estimate  the 
frequency  oiE.  coli  Ol57:H7  in  feces 
and  on  hides  within  lots  of  fed  cattle 
and  the  frequency  of  carcass 
contamination  during  processing  from 
cattle  within  the  same  lots.  The  industry 


group  will  present  the  resxilts  of  the 
industry  study,  and  Kansas  State 
University  vnll  present  data  concerning 
E.  coli  Ol57:H7  in  blade  tenderized 
steaks.  There  will  be  presentations  on 
interventions  available  to  industry  and 
on  new  technology.  Finally,  consumer 
groups  will  present  information.  The 
public  meeting  also  will  provide  an 
opportunity  for  comments  and 
discussion  regarding  FSIS'  E.  coli 
Ol57:H7  policy  and  the  course  it  should 
take,  the  Agency's  testing  and  sampling 
methods,  new  issues  related  to  the 
pathogen,  and  issues  that  arise  during 
the  public  meeting. 

The  purpose  of  the  meeting  is  to  move 
forward  with  the  January  1999  policy. 
The  Agency  has  accumulated  some 
information  that  suggests  that  a  hazard 
resulting  from  E.  coli  0157:H7  in  the 
production  of  beef  may  be  more  likely 
to  occur  than  previously  thought  and 
that  the  regulated  industry  may  not  be 
reassessing  its  HA(XP  plans 
accordingly.  Since  all  Federally 
inspected  meat  and  poultry 
establishments  are  now  operating  under 
HACCP,  and  since  a  yearly  reassessment 
of  the  HACCP  plans  (9  CFR  417.4(a)(3)) 
is  required,  FSIS  hopes  to  use  this 
public  meeting  as  a  means  to  ensure  that 
the  most  ciurent  information  is 
available  to  interested  persons  as  the 
Agency  arrives  at  a  policy  that  will  best 
protect  the  public  health. 

4.  Comments  Received 

FSIS  received  a  total  of  81  comments 
in  response  to  requests  for  conunents  in 
the  January  19, 1999,  Federal  Register 
(64  FR  2803)  and  in  the  May  14,  1999, 
Constituent  Update.  FSIS  received  one 
comment  in  response  to  the  March  8, 
1999,  public  meeting  notice.  Comments 
addressed  issues  including  the  policy 
discussed  in  the  January  19, 1999, 
policy  statement,  related  documents, 
testing  for  E.  coli  0157:H7,  and  the 
industry's  protocol.  A  summary  of 
comments  and  the  Agency's  responses 
to  these  comments  follow. 

Consumer  Support 

Several  consumers  supported  the 
policy  and  suggested  that  it  be 
expanded  to  include  Listeria 
monocytogenes  and  Campylobacter 
jejuni.  Several  consumer  groups  also 
supported  the  policy.  Several  groups 
argued  that  the  policy  should  be 
expanded  to  include  intermediate 
products,  such  as  those  produced  from 
advanced  meat  recovery  systems  and 
other  products  that  are  added  to  raw 
ground  beef.  One  animal  welfare 
organization  stated  that  even  intact 
steaks  and  roasts  and  other  cuts  of 


muscle  with  siuiace  contamination 
should  not  be  distributed. 
.  At  this  time,  FSIS  does  not  intend  to 
expand  its  E.  coli  Ol57:H7  policy  to 
cover  additional  products.  Once  FSIS' 
risk  assessment  on  groimd  beef  is 
completed,  FSIS  intends  to  expand  the 
risk  assessment  to  cover  all  meat 
products  and  other  products  that  may  be 
affected  by  E.  coli  Ol57:H7.  Depending 
upon  the  results  of  the  risk  assessment 
for  E.  coli  in  these  products,  FSIS  may 
consider  expanding  the  policy  to  cover 
additional  products.  Also  at  this  time, 
FSIS  does  not  believe  that  raw  product 
contaminated  with  Listeria 
monocytogenes  or  Campylobacter  is 
adulterated  within  the  meaning  of  the 
Federal  Meat  Inspection  Act  (FMIA)  (21 
U.S.C.  601  et  seq.)  or  Poultry  Products 
Inspection  Act  (21  U.S.C.  451  etseq.).  E. 
coli  Ol57:H7  is  a  particularly  virulent 
pathogen.  Based  on  epidemiological 
data,  low  niunbers  off.  coli  Ol57:H7 
may  be  injurious  to  health,  especially 
among  vulnerable  consumers.  FSIS  is 
not  aware  of  any  data  that  suggest  that 
customary  cooking  of  these  beef 
products  does  not  reduce  Listeria 
monocytogenes  and  Campylobacter  to 
levels  that  are  not  injurious  to  health, 
even  among  vulnerable  consumers. 

Products  Covered  by  the  Policy 

Numerous  industry  commenters  did 
not  support  the  policy  that  non-intact 
products  contaminated  with  E.  coli 
0157:H7  must  either  be  processed  into 
ready-to-eat  product  or  deemed 
adulterated.  Several  industry 
commenters  supported  the  policy  with 
regard  to  beef  trimmings.  Several  other 
industry  commenters  stated  that 
trimmings  contaminated  with  E.  coli 
Ol57:H7  should  not  be  considered 
adulterated.  One  of  these  commenters 
stated  that  the  policy  should  only  be 
applied  to  trimmings  that  will  be  used 
in  raw  ground  products. 

Niunerous  industry  commenters  also 
stated  that  FSIS  has  no  data  to  support 
the  policy  that  products  other  than 
ground  beef  that  are  contaminated  with 
E.  coli  Ol57:H7  should  be  considered 
adulterated.  Specifically,  many  of  these 
commenters  discussed  the  lack  of  data 
concerning  non-intact  products  and  the 
risk  associated  with  blade  tenderized 
steaks.  One  commenter  from  an 
academic  institution  stated  that  its 
study  demonstrated  that  there  is  no 
difference  in  risk  between  intact  and 
non-intact  steaks  cooked  at 
temperatiu^s  resulting  in  rare  to  well- 
done  levels  of  doneness. 

Several  industry  commenters 
suggested  that  FSIS  should  not 
implement  its  new  policy  until  after 
completion  of  a  risk  assessment  or  the 
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industry  pilot  program  for  carcass 
testing,  or  uniil  available  data  show  that 
there  is  a  need  for  the  policy,  especially 
with  regard  to  non-intact  product. 

In  evaluating  the  public  health  risk 
presented  by  E-  coli  Ol57:H7- 
contaroinated  beef  products,  FSIS 
carefully  considered  the  deliberations  of 
the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods  and 
its  Meat  and  Poultry  Subcommittee.  As 
noted  in  the  January  19. 1999,  policy 
statement,  in  ,1998,  this  Committee 
concluded  th^t  intact  muscle  should  be 
safe  if  the  external  surfaces  are  exposed 
to  temperatures  sufficient  to  effect  a 
cooked  color  bhange  and  additional  heat 
to  effect  a  complete  sear  across  the  cut 
surfaces  (64  FIR  2803-2804).  The 
Committee's  definition  of  "Intact  Beef 
Steak"  limited  the  applicability  of  this 
muscle  that  has  not  been 
anically  tenderized,  or 
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When  the  risk  assessment  on  ground 
beef  is  complete  (see  63  FR  44232).  FSIS 
expects  to  exj  land  it  to  cover  all  meat 
products,  as  v  rell  as  other  products  that 
may  be  affected  by  E.  coli  Ol57:H7.  The 
Agency's  effoi  ts  to  broaden  its  risk 
assessment  for  E.  coIiOl57:H7  may  also 
address  some  of  the  issues  raised  by  the 
industry  with  regard  to  non-intact 
product.  Meanwhile.  FSIS  has 
encouraged  ir  dustry  to  label  their  intact 
and  non-intact  primal  and  sub-primal 
cuts  with  app  -opriate  cooking 
statements.  T|ie  1999  Food  Code 
(section  3—401.11)  prescribes 
appropriate  C(  loking  instructions  for 
intact  versus  i  ion-intact  steaks  for 
destruction  o^  organisms  of  public 
health  concerfi.  The  1999  Food  Code 
recommends  these  products  be  cooked 
to  145  °F  for  15  seconds. 

FSIS  has  received  the  results  of  the 
study  referrecj  to  in  the  comments.  The 
study  confirmed  that  E.  coli  Ol57:H7 
can  be  translocated  to  the  interior  of  a 
non-intact  steak.  Therefore,  FSIS  will 
continue  to  racommend  that  non-intact 
product  be  cobked  to  145  °F  for  15 
seconds,  consistent  with  the  Food  Code. 

Procedural  Q|iestions 

Several  corimenters,  including 
industry  groups  and  a  government 
Agency,  stated  that  FSIS  should  have 
issued  a  proposed  rule,  and  that  FSIS' 
policy  change  should  be  subject  to  the 
requirements  pf  the  Administrative 
Procedures  A^  (APA). 

The  January  19,  1999.  policy 
statement  wa|  an  interpretive  rule  and 


therefore  was  not  subject  to  the  notice- 
and-comment  rulemaking  requirements 
in  section  553(b)  of  the  APA.  It  was 
intended  to  elucidate  the  policy  that 
FSIS  amiounced  in  1994.  Under  section 
552  of  the  APA,  FSIS  is  required  to 
publish  interpretive  rules  in  the  Federal 
Register.  FSIS  complied  with  that 
requirement. 

Effect  on  Industry 

Several  industry  commenters  stated 
that  the  new  policy  could  put 
companies  out  of  business  and  could  be 
disproportionately  burdensome  on 
small  businesses.  Two  industry 
commenters  stated  that  the  new  policy 
could  result  in  less  volimtary  testing  by 
industry. 

Experience  has  shown  that  these 
predictions  were  wrong,  at  least  for  the 
short-term.  The  policy  resulted  in  the 
important  carcass  testing  that  the 
industry  is  oirrently  conducting.  FSIS' 
future  direction  in  testing  will  be 
determined  in  large  measure  based  on 
the  information  that  FSIS  has  gathered 
since  the  publication  of  the  January  19, 
1999,  policy  statement  and  on  the 
information  that  FSIS  receives  in 
response  to  this  notice. 

Consumer  Responsibility 

Several  industry  commenters  stated 
that  consumers  should  assume  more 
responsibility  for  their  safety  and 
expressed  the  need  for  consumer 
awareness  programs  regarding  the 
importance  of  cooking  beef  products 
thoroughly. 

Industry  can  reduce  or  eliminate  risk 
associated  with  E.  coli  Ol57:H7  through 
various  controls  and  interventions,  such 
as  steam  pasteiuization  and  irradiation, 
that  can  be  incorporated  into  HACCP 
systems.  Because  industry  has  the 
means  to  reduce  or  eliminate  the 
hazard,  consumers  should  not  be 
expected  to  assume  all  the 
responsibility  for  preventing  foodbome 
illness  associated  with  E.  coli  Ol57:H7. 

FSIS  has  informed  consimiers  of  the 
risk  of  foodbome  illness  from  products 
contaminated  with  E.  coli  Ol57:H7.  For 
example,  on  May  27, 1998,  FSIS  held  a 
public  meeting  to  discuss  safe  handling 
measures  consumers  should  take  in 
cooking  hamburgers.  During  the 
meeting,  participants  discussed  the  food 
safety  issues  presented  by  premature 
browning,  including  the  question  of 
whether  color  is  an  appropriate 
indicator  that  ground  beef  is  cooked  to 
a  safe  internal  temperature. 

In  addition,  the  Food  Safety 
Education  and  Communications  Staff 
within  FSIS  provides  information  to  the 
public  concerning  numerous  food  safety 
issues,  including  information  on 


cooking  beef  products.  This  office 
provides  food  safety  education 
information  through  USDA's  Toil-Free 
Meat  and  Poultry  Hotline  (1-800-535- 
4555),  through  public  service 
aimouncements,  printed  materials,  and 
a  variety  of  communication  channels.  In 
addition.  FSIS  makes  this  information 
available  over  the  Internet  (URL:  http:/ 
/www.fsis.usda.gov/).  Industry  and 
consumers  are  invited  to  present 
information  on  how  best  to 
commimicate  the  need  for  proper 
handling  of  non-intact  products  that  are 
contaminated  with  E.  coliOl57:H7  at 
the  public  meeting. 

Definition  of  Adulteration 

Several  commenters,  including 
industry  groups,  an  academic 
organization,  and  an  inspection 
association,  were  opposed  to  the 
concept  that  beef  that  tests  positive  for 
E.  coli  Ol57:H7  be  considered 
adulterated  because  the  organism  may 
be  inherent  in  raw  meat  and  poultry 
when  produced  imder  current 
technology. 

Under  the  FMIA,  a  product  is 
"adulterated"  if  "it  bears  or  contains 
any  poisonous  or  deleterious  substance 
which  may  render  it  injurious  to  health; 
but  in  case  the  substance  is  not  an 
added  substance,  such  article  shall  not 
be  considered  adulterated  under  this 
clause  if  the  quantity  of  such  substance 
in  or  on  such  article  does  not  ordinarily 
render  it  injurious  to  health  *  *  *."  (21 
U.S.C.  §601(m)(l)).  Because  beef 
products  contaminated  with  E.  coli 
Ol57:H7  are  often  cooked  in  a  manner 
that  may  not  prevent  illness,  this 
pathogen  is  a  substance  that  renders 
"injurious  to  health"  even  products  that 
many  consumers  consider  to  be 
properly  cooked  (see  Texas  Food 
Industry  Association,  et.  al.  v.  Espy,  et. 
al.  Civ.  No.  A-94-CA-748  JN.) 

Testing  for  E.  coli  Ol57:H7 

Several  industry  commenters 
recommended  carcass  sampling  rather 
than  end-product  testing  or  combo  bin 
sampling.  In  contrast,  one  industry 
organization  and  one  consimier  group 
opined  that  carcass  testing  would  not 
ensure  the  safety  of  a  carcass  that  tests 
positive  for  E.  coli  Ol57:H7.  One 
consumer  group  specifically  supported 
testing  raw  product,  rather  than 
carcasses,  at  both  the  processing  and 
retail  levels. 

Several  industry  commenters 
expressed  general  concerns  regarding 
testing  for  E.  coli  Ol57:H7.  Several 
commenters  noted  that  testing  is  not  a 
means  of  eliminating  or  reducing 
pathogens.  Other  commenters  noted  that 
the  likelihood  of  finding  a  pathogen 
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such  as  E.  coli  Ol57:H7  through  testing 
is  minimal. 

Numerous  industry  commenters 
stated  that  FSIS  should  not  expand  its 
sampling  and  testing  program. 
Numerous  commenters  that  submitted 
the  same  letter  stated  that  rather  than 
expand  the  program,  the  Agency  should 
refocus  the  program  on  verifying  that 
processes  are  in  control.  Several 
consumer  groups  stated  that  the  Agency 
should  expand  the  sampling  and  testing 
program. 

Effective  system  controls,  such  as 
through  HACCP,  are  the  appropriate 
means  of  preventing  E.  coli  0157:H7  in 
ground  beef  from  entering  commerce. 
FSIS  is  interested  in  encouraging 
industry  to  conduct  sampling  and 
testing  for  E.  coli  Ol57:H7,  as  well  as 
microbiological  testing  for  appropriate 
non-pathogenic  oi^anisms,  to  allow 
verification  and  validation  of  HACCP 
systems.  Microbiological  sampling,  as 
part  of  HACCP  systems  monitoring, 
verification,  and  validation,  is  an 
effective  operational  indicator.  FSIS 
agrees  that  end-product  testing  alone  is 
ineffective  for  ensuring  process  control. 
However,  FSIS  began  its  testing  program 
for  ground  beef,  an  end-product  testing 
program,  as  a  means  of  spurring 
establishments  into  taking  more 
aggressive  action  to  control  their 
processes.  Establishments  can 
incorporate  sampling  and  testing  for  E. 
coli  0157:H7  and  appropriate  non- 
pathogenic organisms  into  their  HACCP 
plans  to  reduce  risk  and  can  ensure  that 
they  are  effectively  controlling  the 
pathogen  through  their  monitoring, 
verification,  and  validation  activities. 
The  safety  of  ground  products  will 
likely  improve  as  a  result  of  these 
activities  at  Federal  establishments. 

Guidance  is  available  to  industry  for 
developing  sampling  and  testing 
programs  for  beef.  The  American  Meat 
Science  Association  report  entitled, 
"The  Role  of  Microbiological  Testing  in 
Beef  Food  Safety  Programs,"  published 
in  1999,  provides  guidance  for 
microbiological  testing  within  a  HACCP 
system.  At  this  time,  FSIS  believes  that 
some  of  the  assumptions  concerning  the 
prevalence  and  distribution  of  E.  coli 
Ol57:H7  in  this  report  may  not  reflect 
recent  data;  however,  the  guidance  for 
sampling  and  testing  for  appropriate 
organisms  within  ^  HACCP  system 
continues  to  be  useful  to  industry. 

FSIS  considers  its  end-product  testing 
as  one  means  of  preventing  adulterated 
product  from  reaching  consumers. 
Currently,  FSIS  is  scheduling  more 
sampling  at  Federal  establishments  than 
at  retail  stores  because  more  product  is 
accessible  for  testing. 


Control  at  Farm 

Several  commenters,  including 
industry  organizations  and  an  animal 
welfare  organization,  stated  that  FSIS  or 
another  entity  within  the  Department  of 
Agriciiltiu*  should  promote  efforts  to 
control  the  incidence  of  E.  coli  Ol57:H7 
on  the  farm. 

FSIS  agrees  that  there  should  be  a 
farm-to-table  approach  to  reducing  or 
preventing  the  risk  off.  coli  Ol57:H7. 
At  the  animal  production  level,  FSIS 
encourages  research,  applied  studies, 
and  educational  activities  to  enhance 
adoption  of  food  safety  practices.  FSIS' 
Animal  Production  Food  Safety  Staff 
supports  research  to  develop  voluntary, 
science-based  food  safety  practices  and 
verification  procedures  for  food  animal 
production  that  v«ll  reduce  the  risk  of 
microbial  hazards,  such  as  E.  coli 
0157:H7,  entering  the  food  chain.  This 
staff  also  provides  information  to  the 
animal  production  commimity  to  assist 
them  in  meeting  reasonable,  science- 
based  requirements  for  animals  at  the 
receiving  stage  of  processing.  Finally, 
this  staff  works  with  outside 
organizations  to  promote  adoption  of 
food  production  practices  by  producers 
and  suppliers  that  result  in  saJFe  and 
high  quality  animals  being  presented  to 
meat  and  poultry  slaughtering 
establishments. 

Interventions 

Several  industry  commenters 
emphasized  the  importance  of  microbial 
interventions,  such  as  thermal  carcass 
washing  and  irradiation,  in  producing 
safe  prodiict.  Several  industry 
commenters  urged  FSIS  to  publish  its 
final  regulations  on  irradiation  noting 
that  irradiation  should  ensiu«  the 
elimination  of  E.  coli  Ol57:H7. 

FSIS  agrees  with  commenters  that 
interventions  are  integral  featiu^s  of  any 
process  for  reducing  or  eliminating  E. 
coli  Ol57:H7  in  beef  products.  However, 
FSIS  has  data  that  show  that  not  all 
interventions  are  effective,  and  that 
interventions  must  be  implemented 
properly  to  be  effective.  Establishments 
using  interventions  to  prevent  or  reduce 
the  risk  of  E.  coli  Ol57:H7  should 
incorporate  these  interventions  into 
their  HACCP  plans  and  validate  the 
effectiveness  of  the  interventions. 

The  final  rule  on  irradiation 
published  on  December  23,  1999,  and 
will  become  effective  on  February  22, 
2000.  Therefore,  this  intervention  will 
soon  be  available  to  establishments 
producing  raw  beef  products. 

Other  Meat  and  Poultry  Products 

One  industry  commenter  stated  that 
this  policy  discriminates  against  beef 


processors,  because  the  pork  and 
poultry  industries  are  similarly  faced 
with  pathogens  that  contribute  to 
foodbome  illnesses,  but  this  broadened 
policy  interpretation  would  not  apply  to 
them. 

FSIS  does  not  consider  raw  pork  or 
poultry  products  to  be  adulterated  when 
they  are  contaminated  with  bacteria, 
because  these  products  are  customarily 
cooked  in  a  manner  that  will  ensure  that 
any  {>athogemc  microorganisms  are 
eliminated. 

Exporting  Countries 

Two  government  organizations 
representing  coimtries  that  export  meat 
to  the  United  States  did  not  support  the 
poUcy  with  regard  to  non-intact  beef 
products.  One  commenter  stated  that 
any  testing  required  of  product  shipped 
to  the  U.S.  would  cause  numerous 
problems.  The  commenter  explained 
that  producers  do  not  know  whether 
beef  cuts  wiU  be  used  for  making  non- 
intact  product,  such  as  reformed  steaks, 
at  the  time  of  shipment. 

The  other  commenter  did  not  believe 
that  end-product  testing  is  the  best 
means  to  ensure  consumer  protection 
against  E.  coli  Ol57:H7  because  of  its 
low  prevalence.  This  commenter  also 
stated  that  the  policy  explained  in  the 
January  19, 1999,  policy  statement 
would  be  difficult  to  implement.  As  an 
alternative,  the  commenter 
recommended  that  any  beef  used  to 
manufacture  ground  beef  should  be 
subject  to  compliance  action  if  it  is 
contaminated  with  E.  coli  Ol57:H7. 
Further,  the  commenter  stated  that 
appropriate  compliance  action  should 
be  determined  based  on  the  level  of 
generic  E.  coli  in  the  contaminated 
product. 

One  FSIS  bargaining  unit  employee 
stated  that  millions  of  poimds  of  block 
frozen  beef  enter  the  United  States  daily 
from  countries  such  as  Australia.  This 
commenter  further  stated  that  Austrafia 
has  practically  eliminated  its 
government  inspection  program,  and 
that  U.S.  import  inspectors  are  allowed 
to  sample  only  an  insignificant  amoimt 
of  the  product. 

In  response  to  the  first  comment 
discussed  above,  FSIS  notes  that 
product  testing  is  not  mandatory.  With 
regard  to  the  statement  that  exporting 
producers  do  not  know  whether  beef 
cuts  will  be  used  for  making  non-intact 
product  at  the  time  of  shipment,  the 
HACCP  regulations  require  that 
establishments  identify  the  intended  use 
or  consumers  of  the  finished  product 
(§  417.2(a)(2)).  Countries  exporting 
product  to  the  United  States  are 
required  to  operate  according  to  HACCP 
systems  (§327.2(a)(2)(ii)(H)).  Therefore, 
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the  exporting  producer  should  make  an 
effort  to  detei  mine  whether  the  beef  will 
be  used  to  pn  >duce  intact  or  non-intact 
product.  If  th  3  shipping  company  does, 
and  it  conduces  any  testing  and  finds  E. 
coli  Ol57:H7lon  the  beef,  that  company 
could  ensure  |that  the  beef  is  handled 
appropriately'  once  it  is  shipped. 

m  response  to  the  second  commenter 
above,  as  discussed  under  Testing  for  E. 
coli  Ol57:H7,  FSIS  agrees  that  end- 
product  testing  alone  is  ineffective  for 
ensuring  prooess  control.  However,  FSIS 
began  its  testitig  program  for  ground 
beef,  an  end-product  testing  program,  as 
a  means  of  spurring  establishments  into 
taking  more  aggressive  action  to  control 
their  process^.  Also,  at  this  point,  FSIS 
does  not  inteiid  to  narrow  the  scope  of 
products  affected  by  the  E.  coli  Ol57:H7 
policy.  With  liegard  to  this  commenter's 
suggestion  th^t  appropriate  compliance 
action  should  be  determined  based  on 
the  level  of  getieric  E.  coli  in  the 
contaminated  product,  data  show  that 
levels  of  genei  ic  E.  coli  are  not 
necessarily  inpicative  of  the  levels  of  E. 
coli  Ol57:H7  In  product. 

In  responseto  the  comments  from  the 
FSIS  bargaining  unit  employee,  FSIS 
ensines  that  products  exported  to  the 
United  States  are  produced  imder 
inspection  rec  uirements  equivalent  to 
those  in  the  F  sderal  meat  inspection 
regulations.  Ii  addition,  FSIS  schedules 
sample  collec  ion  for  imported  ground 
beef  product.  These  samples  are 
collected  and  tested  for  E.  coli  Ol57:H7 
according  to  t  le  same  procedures  as  are 
used  for  dome  stic  product. 
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await  the  results  of  the  industry  study 
before  implementing  the  policy.  The 
other  expressed  concerns  with  regard  to 
FSIS'  interest  in  comments  to  the 
industry  protocol.  For  example,  the 
commenter  questioned  what  bearing 
comments  firom  the  public  will  have  on 
the  study.  In  addition,  this  commenter 
expressed  doubt  that  the  industry  study 
would  be  carried  out  in  an  unbiased 
manner. 

Another  consumer  group  stated  that 
data  from  the  industry's  study  could 
offer  valuable  insight  into  both  the 
prevalence  of  the  pathogen  and  the 
ability  of  existing  intervention 
technologies  to  eliminate  it  from  beef 
carcasses.  However,  the  commenter 
suggested  that  certain  changes  should  be 
made  to  the  protocol.  For  example,  the 
commenter  stated  that  FSIS' 
recommended  changes  should  be 
incorporated  into  the  study,  and  that 
industry  should  ensure  that  the  plants 
involved  in  the  study  are  representative  . 
of  the  variations  that  exist  among  plants 
that  produce  raw  groimd  and  non-intact 
beef  products. 

FSIS  delayed  implementation  of  the 
policy  discussed  in  the  January  19, 
1999,  policy  statement  because  it  was 
waiting  for  the  results  of  the  risk 
assessment  for  E.  coli  Ol57:H7  in 
ground  beef  and  needed  time  to 
consider  comments  received  concerning 
the  policy,  not  because  of  the  industry 
Study.  With  regard  to  the  industry 
study,  FSIS  reviewed  the  protocol  and 
provided  suggested  changes  to  the 
industry.  In  addition,  FSIS  made  the 
comments  discussed  above  available  to 
the  industry  through  the  FSIS  docket 
room.  Although  FSIS  reviewed  and 
provided  suggested  changes  to  the 
industry,  this  study  is  an  industry 
study;  therefore,  the  industry  was  not 
required  to  revise  its  protocol-  based  on 
comments  from  FSIS  or  from  the  public. 
FSIS  has  not  yet  received  the  results  of 
the  study.  When  reviewing  the  results, 
FSIS  will  take  into  account  any  short- 
comings in  the  protocol. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  are 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice  of  public  meeting,  FSIS 
will  announce  it  and  provide  copies  of 
this  Federal  Register  publication  in  the 
FSIS  Constituent  Update.  FSIS  provides 
a  weekly  FSIS  Constituent  Update, 
which  is  communicated  via  fax  to  over 
300  organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 


used  to  provide  information  regarding 
FSIS  policies,  procedines,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
healUi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  yoin  request  to 
the  Congressional  and  Public  AJffairs 
Office,  at  (202)  720-5704. 

Done  at  Washington,  DC,  on:  February  7, 
2000. 

Thomas  J.  Billy, 
Administrator. 
[FR  Doc.  00-3197  Filed  2-10-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9CFRPart381 

[Docket  No.  99-^9DF] 

Termination  of  Designation  of  the  State 
of  Minnesota  witti  Respect  to  ttie 
Inspection  of  Poultry  arxi  Poultry 
Products 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  poultry  oroducts  inspection 
regulations^  terminating  the 
designation  of  the  State  of  Minnesota 
under  sections  1  through  4,  6  through 
11,  and  12  through  22  of  the  Poultry 
Products  Inspection  Act. 

DATES:  This  final  rule  is  effective 
February  11,  2000. 

ADDRESSES:  Authorizing  letters  from 
Minnesota  State  officials  are  on  file  in 
the  FSIS  Docket  Room,  Room  102, 
Cotton  Annex  Building,  300  12th  Street, 
SW,  Washington,  DC  20250-3700.  The 
Docket  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  F.  Leese,  Director,  Federal-State 
Relations  Staff,  Food  Safety  and 
Inspection  Service;  telephone  (202) 
418-8900  or  fax  (202)  418-8834. 

SUPPLEMENTARY  INFORMATION: 
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Background 

Section  5(c)  of  the  Poultry  Products 
Inspection  Act  (PPIA;  21  U.S.C.  454(c)) 
authorizes  the  Secretary  of  Agriculture 
to  designate  a  State  as  one  in  which  the 
provisions  of  sections  1—4,  6-11,  and 
12-22  of  the  PPIA  will  apply  to 
operations  and  transactions  wholly 
within  the  State  after  the  Secretary  has 
determined  that  requirements  at  least 
equal  to  those  imposed  under  the  Act 
have  not  been  developed  and  effectively 
enforced  by  the  State. 

On  January  2, 1971  and  May  16. 1972. 
the  Secretary  of  Aghcultiire  designated 
the  State  of  Miimesota  under  section 
5(c)  of  the  PPIA  (21  U.S.C.)  and  section 
301(c)  (21  U.S.C.  661(c))  of  the  Federal 
Meat  Inspection  Act  (FMIA)  as  a  State 
in  which  the  U.S.  Department  of 
Agriculture  (USDA)  is  responsible  for 
providing  meat  and  poultry  products 
inspection  at  eligible  establishments 
and  otherwise  enforcing  the  applicable 
provisions  of  PPIA  and  FMIA  with 
regard  to  intrastate  activities  in  the 
State. 

In  addition,  on  January  31, 1975  (40 
FR  4646),  a  docimient  was  published  in 
the  Federal  Register  announcing  that 
effective  on  that  date,  USDA  would 
assume  the  responsibility  of 
administering  the  authorities  provided 
imder  sections  202.  203.  and  204  (21 
U.S.C.  642,  643,  and  644)  of  the  FMIA 
and  sections  11(b)  and  (c)(21  U.S.C. 
460(b)  and  (c))  of  the  PPIA  regarding 
certain  categories  of  processors  of  meat 
and  poultry  products. 

These  designations  were  imdertaken 
by  USDA  when  it  was  determined  that 
the  State  of  Minnesota  was  not  in  a 
position  to  enforce  meat  and  poultry 
inspection  requirements  under  State 
laws  for  products  in  intrastate 
commerce  that  were  at  least  "equal  to" 
the  requirements  of  the  PPIA  and  FMIA 
as  enforced  by  USDA. 

In'l998,  the  Governor  of  the  State  of 
Minnesota  informed  FSIS  that 
Minnesota  will  be  in  a  position  to 
administer  a  State  meat  inspection 
program  that  includes  requirements  at 
least  "equal  to"  those  imposed  imder 
the  Federal  meat  inspection  program  for 
products  in  interstate  commerce. 
Therefore,  the  designations  of 
Minnesota  imder  Titles  I,  n,  and  IV  of 
FMIA  were  terminated,  effective 
December  28, 1998.  However,  the 
designation  of  the  State  of  Minnesota 
under  the  appropriate  provisions  of  the 
PPIA  has  remained  in  effect  since  that 
time. 

Section  5(c)  of  the  PPIA  provides  that, 
whenever  the  Secretary  of  Agriculture 
determines  that  any  designated  State 
has  developed  and  will  enforce  State 


meat  inspection  requirements  at  least 
"equal  to"  those  imposed  by  USDA 
under  the  PPIA,  with  regard  to  intrastate 
operations  and  transactions  within  the 
State,  the  Secretary  will  terminate  the 
designation  of  such  State.  The  Secretary 
has  determined  that  the  State  of 
Minnesota  has  developed  and  will 
enforce  such  a  State  poultry  products 
inspection  program  in  accordance  with 
applicable  provisions  of  the  PPIA.  In 
addition,  the  Secretary  has  determined 
that  the  State  of  Miimesota  also  is  in  a 
position  to  enforce  effectively  the 
provisions  of  sections  1—4,  6-11,  and 
12-22  of  the  PPIA.  Therefore,  the 
designations  of  the  State  of  Miimesota 
under  these  sections  are  terminated. 

Because  it  does  not  appear  that  public 
participation  in  this  matter  would  make 
additional  relevant  information 
available  to  the  Secretary  under  the 
administrative  procedure  provisions  in 
5  U.S.C.  553,  it  is  foimd  upon  good 
cause  that  such  public  procedure  is 
impracticable  and  unnecessary. 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  not  to 
be  a  major  rule.  It  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  It  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
governments,  or  geographic  regions. 
Terminating  the  designation  of  the  State 
of  Minnesota  will  provide  for  the  State 
to  assume  the  responsibility,  previously 
limited  to  USDA.  of  administering  a 
poidtry  products  inspection  program  for 
intrastate  operations  and  transactions 
and  for  ensuring  compliance  by  persons, 
firms,  and  corporations  engaged  in 
intrastate  commerce  in  specified  kinds 
of  businesses.  Qualifying  businesses 
will  have  the  option  to  operate  under 
State  inspection  as  an  alternative  to 
Federal  inspection.  The  State  of 
Minnesota  v^rill  be  required  to 
administer  the  poultry  products 
inspection  program  in  a  manner  that  is 
at  least  "equal  to"  the  inspection 
program  administered  by  USDA. 

Effiect  on  Small  Entities 

The  Administrator  has  made  an  initial 
determination  that  this  final  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  As  stated 
above,  the  State  of  Minnesota  is 
assuming  a  responsibility,  previously 
limited  to  USDA,  of  administering  the 
poultry  products  inspection  program  for 
intrastate  poultry  operations  and 
transactions. 


Additional  Public  NotificatiiHi 

FSIS  has  considered  the  potential 
civil  rights  impact  of  this  final  rule  on 
minorities,  women,  and  persons  with 
disabilities.  FSIS  anticipates  that  this 
final  rule  will  not  have  a  negative  or 
disproportionate  impact  on  minorities, 
women,  or  persons  with  disabilities. 
However,  fijoial  rules  generally  are 
designed  to  provide  information  and 
receive  public  comments  on  issues  that 
may  lead  to  new  or  revised  Agency 
regulations  or  instructions.  Public 
involvement  in  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are 
informed  about  the  mechanism  for 
providing  their  comments.  FSIS  will 
announce  it  and  provide  copies  of  this 
Federal  Register  publication  in  the  FSIS 
Constituent  Update. 

FSIS  provides  a  weekly  Constituent 
Update,  which  is  communicated  via  fax 
to  more  than  300  organizations  and 
individuals.  In  addition,  the  update  is 
available  on-line  through  the  FSIS  web 
page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/   , 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals 
who  have  requested  to  be  included. 
Through  these  various  channels.  FSIS  is 
able  to  provide  information  to  a  much 
broader,  more  diverse  audience.  For 
more  information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  AJSairs 
Office,  at  (202)  720-5704. 

List  of  Subjects  in  9  CFR  Part  381 

Poultry  and  poultry  products. 

Accordingly,  Part  381  of  the  poultry 
products  inspection  regxilations  (9  CFR 
Part  381)  is  amended  as  follows: 

PART  381— {AMENDED] 

1.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f;  7  U.S.C  450;  21 
U.S.C.  451-470;  7  CFR  2.17,  2.55. 

1381,221    [Amended] 

2.  Section  381.221  is  amended  by 
removing  "Minnesota"  fiom  the  States 
column  and  by  removing  the 
corresponding  date. 
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3.  Section  ^81.224  is  amended  by 
removing  "Minnesota"  firom  the  "State" 
column  in  two  places  and  by  removing 
the  correspoiid^g  dates. 

Done  at  Washington,  DC,  on  February  4, 
2000. 

Thomas  J.  Bil 
Administraton 
[FR  Doc.  0O-3i64  Filed  2-10-00;  8:45  am] 

HLLINGCOOE  MIO-OM-P 


vaanii 


EMERGENCy  STEEL  GUARANTEE 
LOAN  BOAI^ 


CFR  Part  400 
13003-ZAOp 


13 CFR  Parti 
rin: 


Loan  Guarantee  Decision:  Application 
Deadline 

AGENCY:  Emergency  Steel  Guarantee 

Loan  Board. 

ACnON:  Final|  rule. 

SUMMARY:  In  brder  to  provide  additional 
time  for  filing  applications,  the 
Emergency  Steel  Guarantee  Loan  Board 
is  reopening  ihe  application  window  for 
the  submissi(^n  of  guarantee 
applications.  I 

DATES:  This  rule  is  effective  February 

11, 2000.        I 

FOR  njRTHER  INFORMATION  CONTACT:  Jay 

E.  Dittus,  Exqcutive  Director,  Emergency 
Steel  Guarantee  Loan  Board,  U.S. 
Department  0f  Commerce,  Washington, 
D.C.  20230,  (l02)  219-0584. 
SUPPLEMENTARY  INFORMATION: 

Background  ] 

In  order  to  provide  additional  time  for 
submission  ot  completed  applications, 
the  deadline  for  the  submission  of 
applications  has  been  reopened  imtil 
February  28,  2000. 

Administrative  Law  Requirements 

Executive  Or|ler  12866 

This  final  rule  has  been  determined 
not  to  be  a  significant  for  purposes  of 
Executive  Oraer  12866. 

Administrati|re  Procedure  Act 

This  rule  ii  exempt  fitjm  the 
requirement  (o  provide  prior  notice  and 
an  opportimity  for  public  comment 
pursuant  to  SU.S.C.  553{b)(A),  as  it 
involves  a  matter  relating  to  Board 
procedures  and  practice.  Similarly, 
because  this  rule  of  procedure  does  not 
have  a  substajntive  effect  on  the  public, 
it  is  not  subjact  to  a  30  day  delay  in 
effective  data  as  normally  is  required 
under  5  U.S.C.  553(d).  However,  the 
Board  is  interested  in  receiving  public 
comment  an(  is,  therefore,  issuing  this 
rule  as  interii  n  final. 


Regulatory  Flexibility  Act 

Because  this  rule  is  not  subject  to  a 
requirement  to  provide  prior  notice  and 
an  opportimity  for  public  comment 
public  comment  pursuant  to  5  U.S.C. 
553,  or  any  other  law,  the  analytical 
requirements  of  the  Regidatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.,  are 
inapplicable. 

Congressional  Review  Act 

This  rule  has  been  determined  to  be 
not  major  for  purposes  of  the 
Congressional  Review  Act,  5  U.S.C.  801 
etseq. 

Intergovernmental  Review 

No  intergovernmental  consultations 
with  State  and  local  officials  is  required 
because  the  rule  is  not  subject  to  the 
provisions  of  Executive  Order  12372  or 
Executive  Order  12875. 

Unfunded  Nfandate  Reform  Act  of  1995 

This  rule  contains  no  Federal 
mandates,  as  that  term  is  defined  in  the 
Unfunded  Mandates  Reform  Act,  on 
State,  local  and  tribal  governments  or 
the  private  sector. 

Executive  Order  13132 

This  rule  does  not  contain  policies 
having  federalism  implications 
requiring  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12630 

This  rule  does  not  contain  policies 
that  have  takings  implications. 

List  of  Subjects  in  13  CFR  Part  400 

Administrative  practice  and 
procedure.  Loan  Program — Steel, 
Reporting  and  recordkeeping 
requirements. 

Jay  E.  Dittus, 

Executive  Director,  Emergency  Steel 
Guarantee  Loan  Board. 

For  the  reasons  set  forth  in  the 
preamble,  the  Emergency  Steel 
Guarantee  Loan  Board  amends  13  CFR 
part  400  as  follows: 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Pub.  L  106-51, 113  Stat.  255 
(15  U.S.C.  1841  note). 

2.  Section  400.205  is  amended  by 
revising  paragraphs  (a)  to  read  as 
follows: 


§400.205    Application  I 

(a)  Application  process.  An  original 
application  and  tluree  copies  must  be 
received  by  the  Board  no  later  than  5 
P.M.  EST,  February  28,  2000,  in  the  US 
Department  of  Commerce,  1401 
Constitution  Avenue  NW.,  Room  H- 
2500,  Washington,  DC  20230. 
Applications  which  have  been  provided 


to  a  delivery  service  on  or  before 
February  27,  2000,  with  "delivery 
guaranteed"  before  5  P.M.  on  February 
28,  2000,  will  be  accepted  for  review  if 
the  Applicant  can  document  that  the 
application  was  provided  to  the  delivery 
service  with  delivery  to  the  address 
listed  in  this  section  guaranteed  prior  to 
the  closing  date  and  time.  A  postmark 
of  February  27,  2000,  is  not  sufficient  to 
meet  this  deadline  as  the  application 
must  be  received  by  the  required  date 
and  time.  Applications  will  not  be 
accepted  via  facsimile  machine 
transmission  or  electronic  mail. 
***** 

[FR  Doc.  00-3290  Filed  2-10-00;  8:45  am] 

MLUNG  CODE  3610-17-M 


EMERGENCY  OIL  AND  GAS 
GUARANTEED  LOAN  BOARD 

13  CFR  Part  500 

RiN3003-ZA00 

Loan  Guarantee  Deciaion;  Application 
Deedline 

AGENCY:  Emergency  Oil  and  Gas 
Guaranteed  Loan  Board. 

ACTION:  Final  rule. 

SUMMARY:  In  order  to  provide  additional 
time  for  filing  applications,  the 
Emergency  CMl  and  Gas  Guaranteed 
Loan  Board  is  reopening  the  application 
window  for  the  submission  of  guarantee 
applications. 

DATES:  This  rule  is  effective  February 
11,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Hall,  Executive  Director, 
Emergency  Oil  and  Gas  Guaranteed 
Loan  Board,  US  Department  of 
Commerce,  Washington,  D.C.  20230, 
(202)  219-0584. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  order  to  provide  additional  time  for 
the  submission  of  completed 
applications,  the  deadline  for  the 
submission  of  applications  has  been 
reopened  until  February  28,  2000. 

Administrative  Law  Requirements: 

Executive  Order  12866 

This  final  rule  has  been  determined 
not  to  be  a  significant  for  purposes  of 
Executive  Order  12866. 

Administrative  Procedure  Act 

This  rule  is  exempt  from  the 
requirement  to  provide  prior  notice  and 
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an  opportimity  for  public  comment 
pursuant  to  5  U.S.C.  553(b)(A),  as  it 
involves  a  matter  relating  to  Board 
procedures  and  practice.  Similarly, 
because  this  rule  of  procedure  does  not 
have  a  substantive  effect  on  the  public, 
it  is  not  subject  to  a  30  day  delay  in 
effective  date,  as  normally  is  required 
imder  5  U.S.C.  §  553(d).  However,  the 
Board  is  interested  in  receiving  public 
comment  and  is,  therefore,  issuing  this 
rule  as  interim  final. 

Regulatory  Flexibility  Act 

Because  this  rule  is  not  subject  to  a 
requirement  to  provide  prior  notice  and 
an  opportimity  for  public  comment 
piu^uant  to  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

Congressional  Review  Act 

This  rule  has  been  determined  to  be 
not  major  for  purposes  of  the 
Congressional  Review  Act,  5  U.S.C.  ' 
§  801  et  seq. 

IntergoTemmental  Review 

No  intergovernmental  consultations 
with  State  and  local  officials  is  required 
because  the  rule  is  not  subject  to  the 
provisions  of  Executive  Order  12372  or 
Executive  Order  12875. 

Unfunded  Mandate  Reform  Act  of  1995 

This  rule  contains  no  Federal 
mandates,  as  that  term  is  defined  in  the 
Unfunded  Mandates  Reform  Act,  on 
State,  local  and  tribal  governments  or 
the  private  sector. 

Executive  Order  13132 

This  rule  does  not  contain  policies 
having  federalism  implications 
requiring  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12630 

This  rule  does  not  contain  policies 
that  have  takings  implications. 

List  of  Sub|ects  in  13  CFR  Part  500 

Administrative  practice  and 
procedure.  Loan  Program — Oil  and  Gas, 
Reporting  and  recordJceeping 
requirements. 

Charles  E.  Hall, 

Executive  director.  Emergency  Oil  and  Gas 
GuoTxmteed  Loan  Board. 

For  the  reasons  set  forth  in  the 
preamble,  the  Emergency  Oil  and  Gas 
Guaranteed  Loan  Board  amends  13  CFR 
part  500  as  follows: 

1.  The  authority  citation  for  part  500 
continues  to  read  as  follows: 

Authority:  Pub.  L  106-51, 113  Stat.  255 
(15  U.S.C.  1841  note). 


2.  Section  500.205  is  amended  by 
revising  paragraphs  (a)  to  read  as 
follows: 

§500.205    Application  ProceM 

(a)  Application  process.  An  original 
application  and  three  copies  must  be 
received  by  the  Board  no  later  than  5 
P.M.  EST,  February  28,  2000,  in  the  U.S. 
Department  of  Commerce,  1401 
Constitution  Avenue,  NW.,  room  H- 
2500,  Washington,  DC  20230. 
Applications  which  have  been  provided 
to  a  delivery  service  on  or  before 
February  27,  2000,  with  "delivery 
guaranteed"  before  5  P.M.  on  February 
28,  2000,  will  be  acceptabled  for  review 
if  the  Applicant  can  dociunent  that  the 
application  was  provided  to  the  delivery 
service  with  delivery  to  the  address 
listed  in  this  section  guaranteed  prior  to 
the  closing  date  and  time.  A  postmark 
of  February  27,  2000,  is  not  sufficient  to 
meet  this  deadline  as  the  application 
must  be  received  by  the  required  date 
and  time.  Applications  will  not  be 
accepted  via  facsimile  machine 
transmission  or  electronic  mail. 
***** 

[FR  Doc.  00-3291  Filed  2-10-00;  8:45  am] 

MLUNG  CODE  3610-17-M 


DEPARTMENT  OF  HEALTM  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 
[Dockst  No.  92F-0443] 

Indirect  Food  Additives:  Adhesives 
and  Components  of  Coatings 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  l,2-dibromo-2,4- 
dicyanobutane  (DBDCB)  and  a  mixture 
of  5-cliloro-2-methyl-4-isothiazolin-3- 
one  (CMI)  and  2-methyl-4-isothiazolin- 
3-one  (MI),  optionally  containing 
magnesium  nitrate,  as  antimicrobial 
agents  in  emulsion-based  silicone 
coating  formulations.  This  action 
responds  to  a  petition  filed  by  Dow 
Coming  Corp. 

DATES:  This  regulation  is  effective 
February  11,  2000.  Submit  written 
objections  and  requests  for  a  hearing  by 
March  13,  2000. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 


5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  MFORMATION  CONTACT: 

Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-418-3091. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 

February  12.  1993  (58  FR  8290),  FDA 
announced  that  a  petition  (FAP  3B4346) 
had  been  filed  by  Dow  Coming  Corp., 
P.O.  Box  994,  Midland,  MI  48686-0994. 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  175.300 
Resinous  and  polymeric  coatings  (21 
CFR  175.300),  §  175.320  Resinous  and 
polymeric  coatings  for  polyolefin  films 
(21  CFR  175.320),  and  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  to  provide  for  the  safe 
use  of  dimethylpolysiloxane  coatings 
produced  by  cross-linking  a  vinyl- 
containing  dimethylpolysiloxane  with 
methylhydrogen-containing 
polysiloxane  and 

dimethylmethylhydrogen  polysiloxane 
polymers  using  a  platinum  catalyst.  It 
also  proposed  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  3,5-dimethyl-l-hexyne-3- 
ol,  1-ethynylcyclohexene, 
bis(methoxymethyl)ethyl  maleate  and 
methylvinyl  cyclosiloxane  as  optional 
polymerization  inhibitors.  Additionally, 
the  petition  proposed  that  the 
regulations  be  amended  to  provide  for 
the  safe  use  of  5-chloro-2-methyl-4- 
isothiazolin-3-one  and  2-methyl-4- 
isothiazolin-3-one  mixture,  optionally 
containing  magnesium  nitrate,  as  an 
antimicrobial  agent  for  emulsion-based 
silicone  coating  formulations. 

However,  subsequent  to  the  filing  of 
the  petition,  the  petitioner  requested 
that 

tetramethyltetravinylcyclotetrasiloxane 
be  included  in  the  petition.  Therefore, 
in  a  notice  published  in  the  Federal 
Register  of  July  2, 1998  (63  FR  36246), 
FDA  annoimced  that  it  was  amending 
the. filing  notice  of  Febmary  12, 1993,  to 
indicate  that  the  petitioner  was  also 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of 

tetramethyltetravinylcyclotetrasiloxane 
as  an  optional  pol)rmerization  inhibitor 
in  the  manufactiu^  of 
dimethylpolysiloxane  coatings 
produced  by  cross-linking  a  vinyl- 
containing  dimethylpolysiloxane  with 
methylhydrogen-containing 
polysiloxane  and 

dimethylmethylhydrogen  polysiloxane 
polymers  using  a  platinum  catalyst. 
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Also,  subsequent  to  the  filing  of  the 
petition,  the  p^tioner  requested  that 
l,2-dibromo-2.4-dicyanobutane  be 
included  in  the  petition.  Therefore,  in  a 
notice  published  in  the  Federal  Register 
of  December  34,  1998  (63  FR  71294), 
FDA  announc^l  that  it  was  amending 
the  filing  notice  of  July  2.  1998.  to 
indicate  that  the  petitioner  was  also 
proposing  that  the  food  additive 
regulations  bejamended  to  provide  for 
the  safe  use  of  1.2-dibromo-2,4- 
dicyanobutan^  as  an  antimicrobial  agent 
in  the  manufa^t\u«  of 
dimethylpoly^loxane  coatings 
produced  by  cioss-linking  a  vinyl- 
containing  diniethylpolysiloxane  with 
methylhydrogto-containing 
polysiloxane  and 

dimethylmethylhydrogen  polysiloxane 
polymers  using  a  platinum  catalyst. 

A  partial  re^onse  to  the  petition 
published  in  tie  Federal  Register  of 
December  23. 1998  (63  FR  71016).  That 
docimient  res]ionded  to  the  petitioner's 
request  to  amepd  the  food  additive 
regulations  to  brovide  for  the  safe  use  of 
diniethylpolysiloxane  coatings 
produced  by  cjoss-linJdng  a  vinyl- 
containing  diniethylpolysiloxane  with 
methylhydrog^n  polysiloxane  and 
dimethylmethylhydrogen  polysiloxane 
using  a  platinUm  catalyst.  In  that 
dociunent,  FDA  also  amended  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  3,5-dimethyl-l-hexyne-3-ol, 
l-ethynylcycloihexene, 
bis(methoxym#thyl)ethyl  maleate, 
methylvinyl  cvclosiloxane,  and 
tetramethylteti  avinylcyclotetrasiloxane 
as  optional  poly^merization  inhibitors. 

Also  in  the  December  23. 1998, 
document,  the  agency  stated  that  in 
1996,  Congresa  enacted  the  Food 
Quality  Protecton  Act  (the  FQPA).  As  a 
result  of  that  law,  antimicrobial 
formulations  used  in  or  on  food  contact 
articles  becam^  subject  to  regidation  as 
pesticide  chenncals  by  the  U.S. 
Environmental^  Protection  Agency 
(EPA).  Thus,  the  petitioned 
antimicrobial  use  of  l,2-dibromo-2,4- 
dicyanobutane'  (DBDCB)  and  of  5- 
chloro-2-methyi-4-isothiazolin-3-one 
(CMI)  and  2-m^thyl-4-isothiazolin-3-one 
(MI)  mixture,  optionally  containing 
magnesium  nitrate  were,  at  that  time, 
subject  to  reguiation  by  EPA. 
Sut»equently,  (Dongress  passed  the 
Antimicrobial  Regulation  Technical 
Corrections  Act  of  1998  (the  ARTCA) 
(Public  Law  105-324)  that  retimied 
some  of  the  regulatory  authority  for 
regulating  antitnicrobials  in  or  on  food 
contact  articlea  to  FDA.  As  a  result  of 


ARTCA,  these 


jetitioned  antimicrobial 


uses  are  once  again  subject  to  regulation 


by  FDA  imder 


taction  409  of  the  Federal 


Food,  Drug,  an  1  Cosmetic  Act  (the  act) 


(21  U.S.C.  348)  and  are  not  subject  to 
regulation  as  pesticide  chemicals  imder 
section  408  of  the  act  (21  U.S.C.  346a). 
Although  these  antimicrobial  uses  are 
regulated  under  section  409  of  the  act  as 
food  additives,  nevertheless,  the 
intended  uses  may  be  subject  to 
regulation  as  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA).  Therefore, 
persons  intending  to  market  these  food 
additives  for  such  antimicrobial  uses 
should  contact  the  EPA  to  determine 
whether  such  uses  require  a  pesticide 
registration  under  FTFTIA. 

m  this  document,  the  agency  is 
responding  to  the  petitioner's  request  to 
amend  the  food  additive  regulations  to 
provide  for  the  safe  use  of:  (1)  DBIXIB, 
and  (2)  a  mixture  of  CMI  and  MI, 
optionally  containing  magnesium 
nitrate,  as  antimicrobial  agents  in 
emulsion-based  silicone  coating 
formulations. 

I.  Evaluation  of  the  Additive  DBDCB 

FDA  has  evaluated  the  data  in  the 
petition  and  other  material  relevant  to 
the  safety  of  DBDCB.  The  agency's 
conclusion  on  the  safe  use  of  DBDCB  is 
contained  in  section  in  of  this 
dociunent 

n.  Evaluation  of  the  Mixture  of  CMI 
and  MI 

In  its  evaluation  of  the  safety  of  the 
mixture  of  CMI  and  MI,  optionally 
containing  magnesium  nitrate,  FDA  has 
reviewed  the  safety  of  each  component 
of  the  mixture  and  the  chemical 
impiuities  that  may  be  present  in  the 
mixture  resulting  from  its 
manufacturing  process.  Although  the 
components  themselves  have  not  been 
shown  to  cause  cancer,  the  mixtiu^  of 
CMI  and  MI,  optionally  containing 
magnesium  nitrate,  has  been  foimd  to 
contain  residual  amounts  of 
dimethylnitrosamine  (DMNA),  a 
carcinogenic  impurity  resulting  from  the 
manufacture  of  ihe  mixture.  Residual 
amounts  of  reactants  and  manufacturing 
aids,  such  as  DMNA,  are  commonly 
foimd  as  contaminants  in  chemical 
products,  including  food  additives. 

A.  Determination  of  Safety 

Under  the  general  safety  standard  of 
the  act  (21  U.S.C.  348(c)(3)(A)),  a  food 
additive  cannot  be  approved  for  a 
particular  use  unless  a  fair  evaluation  of 
the  data  available  to  FDA  establishes 
that  the  additive  is  safe  for  that  use. 
FDA's  food  additive  regulations  (21  CFR 
170.3(i))  define  safe  as  "a  reasonable 
certainty  in  the  minds  of  competent 
scientists  that  the  substance  is  not 
harmful  under  the  intended  conditions 
of  use." 


The  food  additives  anticancer,  or 
Delaney,  clause  of  the  act  (21  U.S.C.  348 
(c)(3)(A))  provides  that  no  food  additive 
shall  be  deemed  safe  if  it  is  found  to 
induce  cancer  when  ingested  by  man  or 
animal.  Importantly,  however,  the 
Delaney  clause  applies  to  the  additive 
itself  and  not  to  impurities  in  the  " 
additive.  That  is,  where  an  additive 
itself  has  not  been  shown  to  cause 
cancer,  but  contains  a  carcinogenic 
impiuity,  the  additive  is  properly 
evaluated  under  the  general  safety 
standard  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  intended  use  of  the 
additive.  Scott  v.  FDA.  728  F.2d  322 
(6th  Or.  1984). 

B.  Safety  of  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  petitioned  use 
of  the  CMI  and  MI  mixture,  optionally 
containing  magnesium  nitrate,  as  an 
antimicrobial  agent  in  emulsion-based 
silicone  coatings,  will  result  in  exposure 
to  no  greater  than  0.2  parts  per  billion 
of  the  mixture  in  the  daily  diet  (3 
kilogram  (kg))  or  an  estimated  daily 
intake  (EDI)  of  600  nanograms  per 
person  per  day  (ng/p/d)  (Ref.  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  studies  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  on  the 
mixture  of  CMI  and  Ml  and  concludes 
that  the  estimated  small  dietary 
exposure  resulting  from  the  petitioned 
use  of  this  mixture  is  safe. 

FDA  has  evaluated  the  safety  of  the 
CMI  and  MI  mixtiue  under  the  general 
safety  standard,  considering  all 
available  data  and  using  ri^  assessment 
procediu'es  to  estimate  the  upper-bound 
limit  of  lifetime  human  risk  presented 
by  DMNA,  the  carcinogenic  chemical 
that  may  be  present  as  an  impiuity  in 
the  mixture.  The  risk  evaluation  of 
DMNA  has  two  aspects:  (1)  Assessment 
of  exposure  to  the  impurity  from  the 
petitioned  use  of  the  mixture,  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassay  to  the  conditions  of 
exposure  to  humans. 

1.  Dimethylnitrosamine 

FDA  has  estimated  the  exposure  to 
DMNA  bom  the  petitioned  use  of  the 
mixture  of  CMI  and  MI,  optionally 
containing  magnesium  nitrate,  as  an 
antimicrobial  agent  in  emulsion-based 
silicone  coating  formulations,  to  be  no 
more  than  0.1  part  per  quintillion  in  the 
daily  diet  (3  kg),  or  0.3  femtograms  per 
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person  per  day  (fg/p/d)  (Ref.  1).  The 
agency  used  data  from  a  carcinogenesis 
bioassay  on  DMNA  conducted  by  R. 
Peto  et  al.  (Ref.  3),  to  estimate  the  upper- 
bound  limit  of  lifetime  himian  risk  firom 
exposure  to  this  chemical  resulting  from 
the  petitioned  use  of  the  mixture.  The 
authors  reported  that  DMNA  was 
carcinogenic  for  male  and  female  rats 
under  the  conditions  of  the  study, 
causing  liver  tvunors  in  the  rats. 

Based  on  the  agency's  estimate  that 
exposure  to  DMNA  will  not  exceed  0.3 
fg/p/d,  FDA  estimates  that  the  upper- 
bound  limit  of  lifetime  human  risk  from 
the  petitioned  use  of  a  mixtiu^  of  CMI 
and  MI,  optionally  containing 
magnesium  nitrate,  is  1  x  10~  '■*  or  1  in 
100  trillion  (Refs.  1  and  4).  Because  of 
the  numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  the  actual  lifetime-averaged 
individual  exposure  to  DMNA  is  likely 
to  be  substantially  less  than  the 
estimated  exposure,  and  therefore,  the 
probable  lifetime  human  risk  would  be 
less  than  the  upper-bound  limit  of 
lifetime  hiunan  risk.  Thus,  the  agency 
concludes  that  there  is  reasonable 
certainty  that  no  harm  from  exposure  to 
DMNA  would  result  from  the  petitioned 
use  of  the  mixture  of  CMI  and  MI, 
optionally  containing  magnesiimi 
nitrate. 

2.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  DMNA  present  as 
an  impurity  in  the  mixture  of  CMI  and 
MI.  The  agency  finds  that  specifications 
are  not  necessary  for  the  following 
reasons:  (1)  Because  of  the  low  level  at 
which  DMNA  may  be  expected  to 
remain  as  an  impurity  following 
production  of  the  CMI  and  MI  mixture, 
the  agency  would  not  expect  this 
impiu-ity  to  become  a  component  of 
food  at  other  than  extremely  low  levels, 
and  (2)  the  upper-bound  limit  of 
lifetime  risk  from  exposing  to  this 
impurity  from  the  petitioned  use  is  very 
low,  1  in  100  trillion. 

in.  Conclusion  on  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  uses  of 
DBDCB.  and  of  ttje  mixture  of  CMI  and 
MI,  optionally  containing  magnesium 
nitrate,  as  antimicrobial  agents  in 
silicone  coating  formulations  are  safe, 
(2)  each  additive  will  achieve  its 
intended  technical  effect,  and  therefore, 
that  the  regulations  in  §§  175.300  and 
175.320  should  be  amended  as  set  forth 
below. 


In  the  previous  response  to  this 
petition  (63  FR  71016,  December  23, 
1998),  the  agency  noted  that  the  petition 
proposed  to  amend  §  176.170  to  list  the 
two  antimicrobials;  however,  because 
the  petitioned  additives  will  be  listed 
under  §  175.300(b)(3),  by  cross-reference 
they  may  be  used  under  §  176.170(b)(1). 
Therefore,  this  action  does  not  include 
an  amendment  that  would  establish  a 
separate  listing  for  the  additives  under 
§  176.170(b)(1).  (FDA  inadvertently 
referred  to  §  176.170(b)(2)  in  the  earlier 
document.) 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
dociunents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

IV.  Environmental  Impact 

.    The  agency  has  previously  considered 
the  environmental  effects  of  this  action 
as  announced  in  the  amended  notices  of 
filing  for  FAP  3B4346  published  in  the 
Federal  Register  of  July  2, 1998  (63  FR 
36246)  and  December  24, 1998  (63  FR 
71294).  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

VI.  Obiections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  13,  2000  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 


which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  \he  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Vn.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  dated  March  10. 1999. 
from  The  Division  of  Product  Manufecture 
and  Use,  Chemistry  Review  Team  (HFS-246), 
to  the  Division  of  Petition  Control  (HFS-215) 
entided  "FAP  3B4346  (MATS  675,  2.8.1)— 
Dow  Coming  Corporation  (DC).  Request 
dated  2-10-99  from  Division  of  Petition 
Control  (DPC)  for  an  exposure  estimate  to 
nitrosamine  impurities  in  5-chloro-2 -methyl - 
4-isothiazolin-3-one  and  2-methyl-4- 
isothiazolin-3-one. " 

2.  Kokoski,  C.  J..  "Regulatory  Food 
Additive  Toxicology"  in  Chemical  Safety 
Regulation  and  Compliance,  edited  by  F. 
Homburger,  J.  K.  Marquis;  published  by  S. 
Karger.  New  York,  NY.  pp.  24-33.  1985. 

3.  Peto,  R.  et  al.,  "Nitrosamine 
Carcinogenesis  In  5120  Rodents:  Chronic 
Administration  Of  Sixteen  Different 
Concentrations  Of  NDEA,  NOMA,  NPYR  And 
NPIP  In  The  Water  of  4440  Inbred  Rats.  With 
Parallel  Studies  On  NDEA  Alone  Of  The 
Effect  Of  Age  Of  Starting  (3,  6  or  20  Weeks) 
And  Of  Species  (Rats,  Mice  or  Hamsters)," 
lARC  Science  Publications.  57:627-665. 
1984. 

4.  Memorandum,  dated  March  25. 1999, 
from  the  Division  of  Petition  Control  (HFS- 
215),  to  Executive  Secretary,  Quantitative 
Risk  Assessment  Committee  (QRAC).  (HFS- 
308),  entitled  "Estimation  of  upper-bound 
lifetime  risk  from  dimethylnitrosamine,  an     ' 
impurity  in  5-chIoro-2-methyl-4-isothiazolin- 
3-one  and  2-methyl-4-isothiazolin-3-one.  the 
subject  of  Food  Additive  Petition  3B4346 
(Dow  Coming  Corporation)." 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  175  is 
amended  as  follows: 
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PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authprity  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Authority:  2^  U.S.C.  321.  342,  348.  379e. 

2.  Section  175.300  is  amended  in 
paragraph  [b)(3)(xxxiii),  under  the 
heading  "Miscellaneous  materials"  by 
alphabeticall|  adding  two  entries  to 
read  as  follov^s: 

1 175.300    RM^inous  and  polynMric 
oofltin^a 


(b)*  *  • 

(3)*  •  * 
(xxxiii)* 
5-Chloro-2-hiethyl-4-isothiazolin-3- 


one  (CAS  Reg.  No.  26172-55-4)  and 
2-methyl-4-isothiazolin-3-one  (CAS 
Reg.  No.  262&-20-4)  mixture,  at  a 
ratio  of  3  parts  to  1  part, 
respectively,  manufactured  from 
methyl-3-mercaptopropionate  (CAS 
Reg.  No.  2935-90-2)  and  optionally 
containing  magnesium  nitrate  (CAS 
Reg.  No.  10377-60-3)  at  a 
concentration  equivalent  to  the 
isothiazolone  active  ingredients 
(weight/weight).  For  use  only  as  an 
antimicrobial  agent  in  emulsion- 
based  silicone  coatings  at  a  level 
not  to  exceed  50  milligrams  per 
kilogram  (based  on  isothiazolone 
active  ingredient)  in  the  coating 
formulations. 


l,2-Oibromo-2,4-dicyanobutane  (CAS 
Reg  No.  35691-65-7).  For  use  as  an 
antimicrobial  agent  at  levels  not  to 
exceed  500  milligrams  per  kilogram 
in  emulsion-based  silicone  coatings. 
*        *        •        •        • 

3.  Section  175.320  is  amended  in  the 
table  in  paragraph  (b)(3)  by 
alphabetically  adding  two  entries  in 
item  (iii)  under  the  headings  "List  of 
Substances"  and  "Limitations"  to  read 
as  follows: 

1 175.320    Resinous  and  potymarlc 
coatings  for  polyotofln  films. 


(b)*  *  * 
(3)*  *  * 


List  of  sut>stances 


UiTiitatkxts 


(Hi)  •  •  * 

5-Chloro-2-metriyl-4-isothiazolin-3-one  (CAS  Reg.  No.  26172-55-4) 
and  2-methyM-isottMa20)in-3-ooe  (CAS  Reg.  No.  2628-20-4)  mix- 
ture, at  a  ratio  of  3  parts  to  1  part,  respectiveiy,  manufactured  from 
methyl-3-mercaptopropionate  (CAS  Reg.  No.  2935-90-2)  and  option- 
ally containing  magnesium  nitrate  (CAS  Reg.  No.  10377-60-3)  at  a 
concentration  equivalent  to  the  isottilazoicne  active  ingredients 
(weight/weight). 

1 ,2-Dibromo-2,4|-dicyaix)butane  (CAS  Reg.  No.  35691-65-7) 


For  use  only  as  an  antimicrobial  agent  in  emuision-based  silicone  coat- 
ings at  a  level  not  to  exceed  50  milligrams  per  kilogram  (based  on 
isothiazolone  active  ingredient)  in  the  coating  fonnulation. 


For  use  as  an  antimicrot>ial  agent  at  levels  not  to  exceed  500  milli- 
grans  per  lulogram  in  emuision-based  silicone  coating. 


Dated:  Januaiy  24,  2000. 
MargiTflt  M.  Dotzel, 

Acting  Associa^  Commissioner  for  Policy. 
[FR  Doc.  00-31^5  Filed  2-10-00;  8:45  am] 

BHJJNQ  CODE  4iaf-01-F 

i 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  S22 

New  Animal  Drugs;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  iile. 


SUMMARY:  The  Food  and  Drug 
Administratioii  (FDA)  is  amending  the 
animal  drug  rt  igulations  to  reflect  a 
change  of  sponsor  for  an  approved  new 


animal  drug  a 


jplication  (NADA)  from 


Bayer  Corp.,  >  griculture  Division, 


Animal  Health  to  Schering-Plough 
Animal  Health  Corp. 

DATES:  This  rule  is  effective  February 
11,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-827-0213. 

SUPPt^MENTARY  INFORMATION:  Bayer 
Corp.,  Agricultiu*  Division,  Animal 
Health.  P.O.  Box  390,  Shawnee  Mission, 
KS  66201  has  informed  FDA  that  it  has 
transferred  ownership  of,  and  all  rights 
and  interests  in  NADA  113-645 
(cloprostenol  sodium)  to  Schering- 
Plough  Animal  Health  Corp.,  1095 
Morris  Ave.,  Union,  NJ  07083. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  522.460  to 
reflect  the  transfer  of  ownership. 

List  (rf^  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
§522.460    [Amended] 

4.  Section  522.460  Cloprostenol 
sodium  is  amended  in  paragraphs  (a)(2) 
and  (b)(2)  by  removing  "000859"  and 
adding  in  its  place  "000061". 

Dated:  )anuary  24,  2000. 
Claire  M.  Lathers, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  00-3194  Filed  2-10-00;  8:45  am) 
aajJNG  CODE  4i«Mn-f 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 

21  CFR  Part  886 
[Doclcst  No.  93P-OZ77] 

Medical  Devices;  Reclassification  and 
Codification  of 

Neodymium:Yttrium:Aluminum:Gamet 
(Nd:YAG)  Laser  for  Peripheral 
Iridotomy 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  has  issued  an  order  in  the  form 
of  a  letter  to  Intelligent  Surgical  Lasers, 
Inc.  (ISL),  (now  doing  business  as 
Escalon  Medical  Corporation), 
reclassifying  the 

Neodymium :  Yttrium :  Aluminum  :Gamet 
(Nd:YAG)  Laser  for  use  in  peripheral 
iridotomy  from  class  III  to  class  n 
(special  controls).  Accordingly,  the 
order  is  now  being  codified  in  the  Code 
of  Federal  Regulations  (CFR)  as 
described  below. 

DATES:  This  rule  is  effective  March  13, 
2000.  The  reclassification  was  effective 
August  13, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morris  Waxier,  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2018. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  (Regulatory  Authorities) 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.).  as 
amended  by  the  Medical  Devices 
Amendments  of  1976  (the  1976 
amendments)  (Public  Law  94-295),  the 
Safe  Medical  Devices  Act  of  1990  (the 
SMDA)  (Public  Law  101-629),  and  the 
Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA) 
(Public  Law  105-115),  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  n  (special  controls),  and  class  in 
(premarket  approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28. 1976  (the  date  of 


enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28, 1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  afct)  into 
class  III  vsrithout  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
in  and  require  premarket  approval, 
unless  and  imtil:  (1)  The  device  is 
reclassified  into  class  I  or  II;  (2)  FDA 
issues  an  order  classifying  the  device 
into  class  I  or  II  in  accordance  with  new 
section  513(f)(2)  of  the  act.  as  amended 
by  FDAMA;  or  (3)  FDA  issues  an  order 
finding  the  device  to  be  substantially 
equivalent,  under  section  513(i)  of  the 
act,  to  a  predicate  device  that  does  not 
require  premarket  approval.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notification  procediu^s  in  section  510(k) 
of  the  act  (21  U.S.C.  360(k))  and  21  CFR 
part  807  of  the  regulations. 

A  preamendments  device  that  has 
been  classified  into  class  in  may  be 
marketed,  by  means  of  premarket 
notification  procedures,  without 
submission  of  a  premarket  approval 
application  (PMA)  imtil  FDA  issues  a 
final  regulation  imder  section  515(b)  of 
the  act  (21  U.S.C.  360e(b))  requiring 
premarket  approval. 

Reclassification  of  postamendments 
devices  is  governed  by  section  513(f)(3) 
of  the  act,  formerly  513(f)(2)  of  the  act. 
This  section  provides  that  FDA  may 
initiate  the  reclassification  of  a  device 
classified  into  class  HI  under  section 
513(f)(1)  of  the  act,  or  the  manufacturer 
or  importer  of  a  device  may  petition  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  for  issuance  of  an  order 
classifying  the  device  in  class  I  or  class 
n.  FDA's  regulations  in  §860.134  (21 
CFR  860.134)  set  forth  the  procedures 
for  the  filing  and  review  of  a  petition  for 
reclassification  of  such  class  in  devices. 
In  order  to  change  the  classification  of 
the  device,  it  is  necessary  that  the 
proposed  new  class  have  sufficient 
regulatory  controls  to  provide 
reasonable  assiu^nce  of  the  safety  and 
effectiveness  of  the  device  for  its 
intended  use. 


FDAMA  added  paragraph  (f)(2)  in 
section  513  to  the  act,  which  also 
addresses  classification  of 
postamendments  devices.  New 
paragraph  (f)(2)  in  section  513  of  the  act 
provides  that,  upon  receipt  of  a  "not 
substantially  equivalent"  determination, 
a  510(k)  applicant  may  request  FDA  to 
classify  a  postamendments  device  into 
class  I  or  class  n.  Within  60  days  from 
the  date  of  such  a  written  request,  FDA 
must  classify  the  device  by  v«itten 
order.  If  FDA  classifies  the  device  into 
class  I  or  n,  the  applicant  has  then 
received  clearance  to  market  the  device 
and  it  can  be  used  as  a  predicate  device 
for  other  510(k)'s.  It  is  expected  that  this 
process  will  be  used  for  low  risk 
devices.  This  process  does  not  apply  to 
devices  that  have  been  classified  by 
regulation  into  class  HI — i.e., 
preamendments  class  ni  devices,  or 
class  in  devices  for  which  a  PMA  is 
appropriate. 

Under  section  513(f)(3)(B)(i)  of  the 
act,  formerly  section  513(0(2){B)(i)  of 
the  act,  the  Secretary  may.  for  good 
cause  shown,  refer  a  petition  to  a 
classification  panel.  If  a  petition  is 
referred  to  a  panel,  the  panel  shall  make 
a  recommendation  to  the  Secretary 
respecting  approval  or  denial  of  the 
petition.  Any  such  recommendation 
shall  contain:  (1)  A  siunmary  of  the 
reasons  for  the  recommendation,  (2)  a 
svunmary  of  the  data  upon  which  the 
recommendation  is  based,  and  (3)  an 
identification  of  the  risks  to  health  (if 
any)  presented  by  the  device  with 
respect  to  which  the  petition  was  filed. 

On  July  27, 1993,  FDA  filed  the 
reclassification  petition  submitted  by 
ISL,  requesting  reclassification  under 
section  513(f)(3)  of  the  act,  of  the 
ophthalmic  Nd:YAG  laser  (mode-locked 
or  Q-switched)  intended  for  peripheral 
iridotomy  from  class  HI  to  class  H.  This 
is  a  postamendments  device  that  was 
automatically  classified  into  class  in. 

FDA  consulted  with  the  Ophthalmic 
Devices  Panel  (the  Panel).  During  an 
open  public  meeting  on  October  28, 
1993,  the  Panel  recommended  that  FDA 
reclassify  the  Nd:YAG  laser  for 
peripheral  iridotomy  from  class  HI  to 
class  n.  The  Panel  considered  clinical 
studies  of  Nd:YAG  iridotomy  that  report 
few  risks  to  health  and  those  that  are 
reported  have  been  clearly  identified. 
The  incidence  rates  for  iridotomy 
closure,  vision  loss  due  to  progression 
of  laser-induced  lens  or  corneal  damage, 
focal  corneal  opacities,  mild  iritis,  and 
hyphema  are  either  lower  than  those  for 
argon  laser  surgery  or  conventional 
surgical  iridotomy,  or  are  self-limiting 
and  not  persistent.  A  few  rare 
complications  (malignant  glaucoma, 
lens-induced  endophthalmitis, 
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monocular  glaucoma,  lens  rupture)  have 
been  reported.  The  risks  of  damage  to 
the  corneal  esdotheliimi,  the  lens,  and 
the  retina  are!  slight.  The  Panel  believes 
these  risks  can  be  kept  minimal  by 
ensuring  proper  device  design  of  laser 
beam  accurady  and  precision. 

FDA  considered  the  Panel's 
recommendations  and  tentatively  agreed 
that  the  generic  type  of  device,  Nd:YAG 
laser  for  peripheral  iridotomy,  be 
reclassified  from  class  III  to  class  II. 
FDA  recommended  that  the  generic 
designation  of  the  device  be  changed 
from  Nd:YAd  laser  for  posterior 
capsulotomy  to  ND:YAG  laser  for 
posterior  capiulotomy  and  peripheral 
iridotomy.     I 

Subsequently,  in  the  Federal  Register 
of  March  8,  1996  (61  FR  9373),  FDA 
issued  the  Panel 's  recommendation  for 
public  comment. 

After  reviewing  the  data  in  the 
petition  and  piresented  before  the  Panel, 
and  after  conadering  the  Panel's 
recommendation,  FDA,  based  on  its  and 
the  Panel's  review,  issued  an  order  to 
the  petitioner  [on  August  13, 1999, 
reclassifying  the  Nd:YAG  laser  for 
posterior  capsulotomy,  and 
substantially  <  iquivalent  devices  of  this 
generic  type,  rom  class  m  to  class  n, 
with  design  parameters  as  the  special 
controls.  Additionally,  FDA  changed  the 
generic  desigr  aUon  of  the  device  from 
Nd:YAG  laser  for  posterior  capsulotomy 
to  Nd: YAG  las  er  for  posterior 
capsulotomy  and  peripheral  iridotomy. 
FDA  believes  the  risks  mentioned  above 
can  be  kept  m  nimal  by  ensuring  proper 
device  design  of  the  laser  beam  accuracy 
and  precision,  and  through  proper 
device  labelin  5  disclosures  whereby  the 
siu^eon  can  c(  introl  the  risk  of 
intraocular  pri  issure  rise  through 
available,  esta  }lished  medical 
treatments. 

Accordingly ,  as  required  by 
§860.134(b)(6  and{b)(7)ofthe 
regulations,  FpA  is  announcing  the 
reclassification  of  the  generic  Nd:YAG 
laser  for  postwior  capsulotomy  and 
peripheral  iriqotomy  from  class  in  into 
class  n.  In  addition,  FDA  is  issuing  the 
notice  to  codify  the  reclassification  of 
the  device  by  tevising  21  CFR  886.4392. 

n.  Enviroiimental  Impact 

The  agency  pas  determined  under  21 
CFR  25.34(b)  mat  this  reclassification  is 
of  a  type  that  ioes  not  individually  or 
ounulatively  lave  a  significant  effect  on 
the  human  en'  rironment.  Therefore, 
neither  an  en\  ironmental  assessment 
nor  an  enviroi  imental  impact  statement 
is  required. 


m.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Enforcement  Act  of  1996 
(Public  Law  104-121),  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4)).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regvdation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  the  device 
from  class  m  to  class  n  will  relieve  all 
manufacturers  of  the  device  of  the  cost 
of  complying  with  the  premarket 
approval  requirements  in  section  515  of 
the  act.  Because  reclassification  will 
reduce  regulatory  costs  with  respect  to 
this  device,  it  will  impose  no  significant 
economic  impact  on  any  small  entities, 
and  it  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs.  The  Commissioner 
of  Food  and  Drugs  therefore  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  notice  will  not  impose 
costs  of  $100  million  or  more  on  either 
the  private  sector  or  State,  local,  and 
tribal  governments  in  the  aggregate,  and 
therefore  a  summary  statement  or 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

rv.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
contains  no  information  that  is  subject 
to  review  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995.  The  special 
controls  do  not  require  the  respondent 
to  submit  additional  information  to  the 
public.  Therefore,  no  burden  is  placed 
on  the  public. 


List  of  Sul^ects  in  21  CFR  Part  886 

Medical  devices.  Ophthalmic  goods 
and  services. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  886  is 
amended  as  follows: 

PART  886— OPHTHALMIC  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  886  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c.  360e, 
360).  371. 

2.  Section  886.4392  is  revised  to  read 
as  follows: 

§886.4392    Nd:YAQ  laMr  for  posterior 
capsulotomy  and  peripheral  iridotomy. 

(a)  Identification.  The  Nd:YAG  laser 
for  posterior  capsulotomy  and 
peripheral  iridotomy  consists  of  a  mode- 
locked  or  Q-switched  solid  state 
Nd:YAG  laser  intended  for  disruption  of 
the  posterior  capsule  or  the  iris  via 
optical  breakdown.  The  Nd:YAG  laser 
generates  short  pulse,  low  energy,  high 
power,  coherent  optical  radiation.  When 
the  laser  output  is  combined  with 
focusing  optics,  the  high  irradiance  at 
the  target  causes  tissue  disruption  via 
optical  breakdown.  A  visible  aiming 
system  is  utilized  to  target  the  invisible 
Nd:YAG  laser  radiation  on  or  in  close 
proximity  to  the  target  tissue. 

(b)  Classification.  Class  II  (special 
controls).  Design  Parameters:  Device 
must  emit  a  laser  beam  with  the 
following  parameters:  wavelength  = 
1064  nanometers;  spot  size  =  50  to  100 
micros;  pulse  width  =  3  to  30 
nanoseconds;  output  energy  per  pulse  = 
0.5  to  15  millijoules  (mj);  repetition  rate 
=  1  to  10  pulses;  and  total  energy  =  20 
to  120  mJ. 

Dated:  January  24,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(PR  Doc.  00-3173  Filed  2-10-00;  8:45  am) 

BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Army 

32  CFR  Part  505 
[Army  Reg.  340-21] 

Privacy  Act;  Implementation 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Army 
is  administratively  amending  an 
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existing  exemption  rule  for  a  Privacy 
Act  system  of  records.  The  Anny  is 
providing  reasons  from  which 
information  maintained  within  this 
system  of  records  may  be  exempt.  These 
were  administratively  omitted  when  last 
published. 
EFFECTIVE  DATE:  February  11.  2000. 

ADDRESSES:  Privacy  Act  Officer.  Records 
Management  Program  EHvision,  U.S. 
Total  Army  Personnel  Command, 
ATTN:  TAPC-PDR-P.  Stop  C55.  Ft. 
Belvoir.  VA  22060-5576. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATK>N:  Executive 
Order  12866.  It  has  been  determined 
that  this  Privacy  Act  rule  for  the 
Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibility  Act.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  imposes  no 
information  requirements  beyond  the 
Department  of  Defense  and  that  the 
information  collected  within  the 
Department  of  Defense  is  necessary  and 
consistent  with  5  U.S.C.  552a.  knovm  as 
the  Privacy  Act  of  1974. 

List  of  Subjects  in  32  CFR  Part  505 

Privacy. 

1.  The  authority  citation  for  32  CFR 
part  505  continues  to  read  as  follows: 

Authority:  Pub.  L  93-579.  88  Stat.  1896 
(5  U.S.C.  552a). 

2,  Section  505.5,  is  amended  by 
revising  paragraph  (e)(18)  as  follows: 

§505.5    Exemptions. 

***** 

(e)  Exempt  Army  records.  *  *  * 
(18)  System  identifier:  A0025  JDIM 


(i)  System  name:  HQDA 
Correspondence  and  Control/Central 
Files  System. 

(ii)  Exemptions:  Documents  within 
this  system  of  records  are  generated  by 
other  elements  of  the  Department  of  the 
Army  or  are  received  from  other 
agencies  and  individuals.  Because  of  the 
broad  scope  of  the  contents  of  this 
system  of  records,  and  since  the 
introduction  of  documents  is  largely 
imregulatable,  specific  portions  or 
dociunents  that  may  require  an 
exemption  can  not  be  predetermined. 
Therefore,  and  to  the  extent  that  such 
material  is  received  and  maintained, 
selected  individual  documents  may  be 
exempt. 

(A)  Information  specifically 
authorized  to  be  classified  under  E.O. 
12958.  as  implemented  by  DoD  5200.1- 
R,  may  be  exempt  pursuant  to  5  U.S.C. 
552a(k){l). 

(B)  Investigatory  material  compiled 
for  law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
woiUd  reveal  the  identity  of  a 
confidential  soiux:e. 

(C)  Records  maintained  in  connection 
with  providing  protective  services  to  the 
President  and  other  individuals  under 
18  U.S.C.  3506,  may  be  exempt  pursuant 
to  5  U.S.C.  552a(k)(3). 

(D)  Records  maintained  solely  for 
statistical  research  or  program 
evaluation  purposes  and  which  are  not 
used  to  make  decisions  on  the  rights, 
benefits,  or  entitlement  of  an  individual 
except  for  census  records  which  may  be 
disclosed  under  13  U.S.C.  8,  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(4). 

(E)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

(F)  Testing  or  examination  material 
used  solely  to  determine  individual 
qualificationj  for  appointment  or 
promotion  in  the  Federal  service  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(6), 
if  the  disclosure  would  compromise  the 
objectivity  or  fairness  of  the  test  or 
examination  process.  »» 

(G)  Evaluation  material  used  to 
determine  potential  for  promotion  in  the 


Military  Services  may  be  exempt 
pursuant  to  5  U.S.C.  552a(k)(7),  but  only 
to  the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
confidential  source. 

(H)  Portions  of  this  system  of  records 
may  be  exempt  pursuant  to  5  U.S.C. 
552a  (k)(l)  through  (k)(7)  from 
subsections  (c)(3),  (d),  (e)(1),  (e)(4)(G) 
and  (H),  and  (f). 

(iii)  Authority:  5  U.S.C.  552a(k)(l) 
through  (k)(7). 

(iv)  Reasons:  (A)  From  subsection 
(c)(3)  because  the  release  of  the 
disclosure  accounting  could  alert  the 
subject  of  an  investigation  of  an  actual 
or  potential  criminal,  civil,  or  regulatory 
violation  to  the  existence  of  the 
investigation  and  the  fact  that  they  are 
subjects  of  the  investigation.  It  could 
permit  the  subject  of  an  investigation  or 
matter  imder  investigation  to  obtain 
valuable  information  concerning  the 
nature  of  that  investigation  which  will 
present  a  serious  impediment  to  law 
enforcement. 

(B)  From  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  would  inform  the  subject  of  an 
investigation  of  the  existence  of  that 
investigation,  provide  the  subject  of  the 
investigation  with  information  that 
might  enable  him  to  avoid  detection  of 
apprehension,  and  would  present  a 
serious  impediment  to  law  enforcement. 

(C)  From  subsection  (e)(1)  because  in 
the  course  of  criminal  investigations 
information  is  often  obtained 
concerning  the  violation  of  laws  or  dvil 
obligations  of  others  not  relating  to 
active  case  or  matter.  In  the  interest  of 
effective  law  enforcement,  it  is 
necessary  that  this  information  be 
retained  since  it  can  aid  in  establishing 
patterns  of  activity  and  provide  valuable 
leads  for  other  agencies  and  futiu*  cases 
that  may  be  brought. 

(D)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is  exempt 
from  individual  access  pursuant  to 
subsections  (k)(2)  of  the  Privacy  Act  of 
1974. 

(E)  From  subsection  (f)  because  this 
system  of  records  has  been  exempted 
from  the  access  provisions  of  subsection 
(d). 

***** 

Dated:  February  4.  2000. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 
(FR  Doc.  00-3071  Filed  2-10-00;  8:45  am) 
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DEPARTMEIIT  OF  DEFENSE 

Department  qf  the  Army;  Corps  of 
Engineers 

36  CFR  Part  ^27 

Public  Use  of  Water  Resources 
Development  Projects  Administered  l>y 
ttM  Chief  of  E^ngii 


AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACnON:  Final  hile. 


SUMMARY:  Thd  U.S.  Anny  Corps  of 
Engineers  has  amended  the  rules  and 
regulations  governing  public  use  of 
water  resources  development  projects 
administered  by  the  Chief  of  Engineers. 
This  final  ndamaking  supersedes  the 
regulation  datW  September  3,  1985  and 
is  designed  to 'ensure  safe,  enjoyable  and 
environmentally  sound  visitation  on  the 
public  lands,  free  from  unwarranted 
disturbances.  This  is  accomplished  by 
setting  minimum  standards  of  conduct 
for  individual$  using  the  public  lands 
and  establishiiig  penalties  that  may  be 
imposed  for  falilure  to  obey  the 
regulations. 

These  rules  and  regulations  apply  to 
water  resources  development  projects 
completed  or  ander  construction,  which 
are  administenBd  by  the  Chief  of 
Engineers,  anq  to  those  portions  of 
jointly  administered  water  resoiurces 
development  projects,  which  are  under 
the  administrative  jurisdiction  of  the 
Chief  of  Engineers. 
EFFECTIVE  DAT«:  April  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Austin,  Outdoor  Recreation 
Planner,  202-761-1796. 
SUPPt^MENTAHY  INFORMATION: 

I.  Comments  oh  the  Propoaed  Rule 

Thirteen  responses  were  received 
pertaining  to  tne  following  six 
paragraphs  of  ihe  regulation: 

36  CFR  327.1(e)    Policy.  One 
commentator  (Questioned  the  use  of  the 
word  "outgranited",  stating  that  it 
should  not  be  used  since  it  is  not 
included  in  the  Webster  Collegiate 
Dictionary. 

The  word  outgranted  is  an 
appropriate  and  legally  acceptable  term 
as  defined  in  Army  Regulation  405-80 
(10  October  1997)  as  "a  legal  document 
which  conveys  or  grants  the  right  to  use 
Army-controllbd  real  property".  No 
changes  are  nacessary  to  this  paragraph. 

36  CFR  327.B(k)    Vessels.  One 
commentator  expressed  concern  as  to 
whether  the  Corps  would  still  have 
authority  to  eriforce  boating  regulations 
under  the  pro]  losed  new  language. 

Enforcemen  responsibility  wul 
remain  unchai  iged  under  the  revised 


regulation.  The  language  is  essentially 
the  same  as  the  previous  edition  (Sept. 
3, 1985)  and  is  exactly  the  same  as 
paragraph  327.2h  (Vehicles)  which  also 
specifies  that  the  operation  of  a  vehicle 
must  be  "in  accordance  with  applicable 
Federal,  state  and  local  laws,  which 
shall  be  regulated  by  authorized 
enforcement  officials  as  prescribed  in 
Sec.  327.26."  No  changes  are  necessary 
to  thisparagraph. 

36  CFR  327.7(c).    Camping.  One 
commentator  questioned  the 
elimination  of  the  "overnight 
occupancy"  requirement,  stating  that 
the  new  language  could  allow  reserved 
sites  to  be  unoccupied  for  up  to  14  days 
without  penalty. 

The  intent  of  Corps  policy  is  to 
encourage  the  actual  occupancy  of  all 
reserved  campsites.  Based  on  this 
comment,  the  phrase  "without  daily 
occupancy"  has  been  inserted  between 
the  words  "campsite"  and  "for  the 
purpose." 

C^e  commentator  also  questioned  the 
use  of  the  word  "imauthorized",  stating 
that  the  word  could  be  interpreted  to 
mean  that  authorized  placement  of 
equipment  or  personal  appearance  (for 
the  purposes  of  reserving  a  campsite)  is 
acceptable. 

The  term  "unauthorized" 
acknowledges  that  there  may  be 
instances  where  there  are  "authorized" 
placement  of  equipment  at  a  site 
depending  on  local  management 
policies.  For  example,  when  an  entrance 
station  is  closed,  many  projects  place  a 
sign  in  the  window  insbucting  the 
camper  to  select  an  unoccupied  site,  set 
up  camp  and  report  back  when  the 
entrance  station  reopens.  Eliminating 
the  term  "unauthorized"  woidd  cause 
this  management  practice  to  be  in 
violation  of  36  CFR  327.  The  term 
"imauthorized"  will  remain  in  this 
paragraph. 

36  CFR  327.7(e)    Camping.  One 
commentator  suggested  that  the  words 
"is  posted"  be  removed  from  the 
paragraph,  stating  that  this  phrase  could 
be  interpreted  to  mean  that  campsites 
must  be  physically  posted  by  a  sign,  site 
marker,  etc. 

For  the  safety  and  convenience  of  all 
visitors,  a  method  of  indicating  that  a 
site  has  been  reserved  (either  by 
physical  posting  or  by  other  means)  is 
necessary  to  avoid  possible  user 
conflicts.  As  a  result  of  this  comment, 
the  phrase  "or  otherwise  marked  or 
indicated"  has  been  inserted  between 
the  phrase  "is  posted"  and  before  the 
phrase  "as  reserved". 

36  CFR  327.20    Unauthorized 
Structures.  Several  commentators 
expressed  concern  about  adding  the 
words  "hunting  stands  or  blinds"  to  the 


list  of  items  that  can  only  be  placed  on 
project  lands  or  waters  with  a  prior 
permit  or  other  appropriate  written 
authorization  by  the  District 
Commander. 

As  a  result  of  these  comments,  the 
language  has  been  changed  to  allow  for 
the  use  of  portable  himting  stands  or 
blinds  without  having  to  obtain  a  permit 
or  other  written  approval  by  the  District 
Commander.  The  term  "non-portable" 
will  be  inserted  between  the  words 
"signs"  and  "himting  stands".  A  second 
sentence  will  be  added  to  state, 
"Portable  hunting  stands,  climbing 
devices,  steps,  or  blinds,  that  are  not 
nailed  or  screwed  into  trees  and  are 
removed  at  the  end  of  the  day's  hunt 
may  be  used". 

36  CFR  327.21(a).    Special  Events. 
Several  commentators  expressed 
concern  over  adding  "fishing 
tournaments"  to  the  list  of  special 
events  items  that  are  prohibited  unless 
written  permission  has  been  granted  by 
the  District  Commander.  Some  of  these 
commentators  requested  that  a  size  limit 
be  set,  allowring  tournaments  under  30 
boats  to  be  conducted  without  a  permit. 
Upon  further  review,  fishing 
tournaments  will  remain  in  the 
regulation  as  stated  due  to  the  size  and 
other  variations  of  Corps  projects 
nationwide.  However,  to  increase 
flexibility,  the  following  sentence  has 
been  added  after  the  first  sentence  of  the 
paragraph:  "Where  appropriate.  District 
Commanders  can  provide  the  state  a 
blanket  letter  of  permission  to  permit 
fishing  tournaments  while  coordinating 
the  scheduling  and  details  of 
tournaments  with  individual  projects". 

n.  Amendments 

The  following  amendments  to  36  CFR 
Chapter  in  Part  327,  as  further  revised 
based  on  the  comments  received 
through  the  Proposed  Rule  process,  are 
necessary  to  clarify  and  strengthen 
selected  regulations  for  more  effective 
management  and  to  enhance  public 
safety  and  enjoyment  of  Corps  water 
resource  development  projects.  Some  of 
the  sections  have  been  reworded  and/or 
have  had  information  added  or  deleted 
to  clarify  the  regulations.  These  minor 
changes  are  editorial  in  nature  and  have 
been  made  to  express  the  intent  of  the 
regulation  more  concisely,  and  to 
maintain  consistency  with  existing 
Public  Laws. 

Discussion  of  Specific  Rule  Changes 

In  Part  327,  Sees.  327.1  through 
327.26,  all  references  to  "District 
Engineer"  have  been  changed  to  read 
"District  Commander." 
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36  CFR  327.0    Applicability 

Section  327.0  is  republished  with  no 
changes. 

36  CFR  327.1    Policy 

Section  327.1,  paragraph  (h),  is 
revised  to  better  define  the 
responsibility  of  an  operator  or  owner  of 
any  vehicle,  vessel,  or  aircraft. 
Paragraph  (i)  is  added  to  define  the 
responsibility  of  a  registered  user  of  a 
campsite,  picnic  area,  or  other  facility. 

36  CFR  327.2    Vehicles 

Section  327.2,  paragraphs  (b)  and  (d), 
is  edited  for  consistency.  A  portion  of  a 
sentence  has  been  moved  from 
paragraph  (d)  into  a  new  paragraph  (h) 
to  emphasize  the  laws  and  regulating 
authority  for  the  operation  of  vehicles. 
Paragraph  (e)  is  revised  by  removing  the 
word  "project"  and  paragraph  (f)  is 
revised  by  using  the  word  "designated" 
to  define  the  recreation  area. 

36  CFR  327.3    Vessels 

Section  327.3,  paragraph  (a),  is 
revised  to  substitute  tiie  term  "personal 
watercraft"  for  "jetskis"  and  to  add 
navigation  on  ice.  A  portion  of  a 
sentence  has  been  moved  from 
paragraph  (c)  into  a  new  paragraph  (k) 
to  emphasize  the  laws  and  regulating 
authority  for  the  operation  of  vessels. 
Paragraph  (d)  is  rewritten  for  ease  of 
readability  and  to  include 
environmental  features.  Paragraph  (e) 
has  been  edited  for  clarity  and  to 
include  requirements  of  enforcement  for 
non-compliance.  Paragraph  (h)  has  been 
modified  to  include  a  restriction  about 
mooring  vessels  to  project  structxues. 

36  CFR  327.4    Aircraft 

Section  327.4  is  revised  to  include 
environmental  features  in  paragraph  (c), 
and  the  retrieval  of  person  or  material 
or  equipment  from  project  lands,  and 
the  use  of  balloons  in  paragraph  (e). 
Paragraph  (f)(3)  is  revised  to  be 
consistent  with  other  sections,  and  to 
more  concisely  define  navigation  rules. 
Paragraph  {f)(6)  is  revised  to  remove 
repetitiveness. 

36  CFR  327.5     Swimming 

Section  327.5,  paragraph  (a),  is 
updated  to  include  wading  and  public 
docks,  and  the  last  sentence  is  removed 
to  eliminate  repetitiveness  with 
paragraph  (c)  of  this  section.  Paragraph 
(b)  is  revised  to  include  appropriate 
terminology.  Paragraph  (c)  is  revised  to 
include  the  activity  of  swinging,  and  to 
include  trees  and  structures  which  are 
adjacent  to  project  waters. 


36  CFR  327.6    Picnicking 

Section  327.6  is  revised  for 
consistency  with  current  Corps  of 
Engineers  terminology. 

36  CFR  327.7    Camping 

Section  327.7  is  revised  to  comply 
with  the  National  Recreation 
Reservation  Service. 

36  CFR  327.8    Hunting,  Fishing,  and 
Trapping     <i 

Section  327.8  is  revised  by  breaking 
out  each  activity  into  separate 
paragraphs  for  better  clarification. 

36  CFR  327.9    Sanitation 

Section  327.9,  paragraph  (a),  is 
revised  to  include  gray  water.  Paragraph 
(b)  is  revised  to  clarify  the  responsibility 
of  the  owner  of  garbage  as  defined  in 
this  section.  Paragraph  (c)  is  revised  to 
include  disposal  of  wastes  for 
consistency  with  other  paragraphs  in 
this  section. 

36  CFR  327.10    Fires 

Section  327.10,  paragraph  (b),  is 
revised  to  include  floatation  materials 
and  to  clarify  the  regulation  of  open 
burnings  for  environmental 
considerations. 

36  CFR  327.11    Control  of  Animals 

Section  327.11,  paragraph  (a),  is 
revised  to  include  waters  adjacent  to 
developed  recreation  areas;  to  include  a 
sentence  which  provides  enforcement 
for  animals  which  unreasonably  disturb 
other  people;  to  include  the  prohibition 
of  animals  and  pets  on  playgrounds;  and 
to  include  a  sentence  on  the  prohibition 
of  abandoning  any  animal  on  project 
lands  or  v/aters.  Paragraph  (b)  is  revised 
to  remove  the  words,  "in  sanitary 
facilities".  The  word  "trails"  is  added  to 
paragraph  (c)  for  clarification  on  the 
types  of  recreation  areas  at  Corps 
projects.  Paragraph  (g)  is  added  to  this 
section  to  restrict  the  presence  of  wild 
or  exotic  pets  and  animals,  or  any  pets 
or  animals  displaying  vicious  or 
aggressive  behavior  or  posing  a  threat  to 
public  safety  or  deemed  a  public 
nuisance  on  project  lands  and  waters 
unless  authorized  by  the  District 
Commander. 

36  CFR  327.12    Restrictions 

Section  327.12  is  revised  by  adding 
resource  protection  to  the  list  of  reasons 
that  a  District  Commander  may  close  or 
restrict  the  use  of  a  project  or  portion  of 
a  project.  Paragraph  (c)  has  been 
modified  by  changing  the  phrase  "the 
safety  of  another  person"  to  "the  safety 
of  any  person".  The  list  of  audio 
producing  devices  has  been  removed  in 
paragraph  (d)  and  is  now  generalized  to 


read  as  a  "soimd  producing  device"  and 
generators  have  been  added  to  the 
examples  of  motorized  equipment. 
Paragraph  (e)  is  added  to  clarify  the 
potential  prohibition  of  alcohol  on 
project  lands.  Paragraph  (f)  is  added  to 
reflect  requirements  in  E.O.  13058, 
August  9, 1997. 

36  CFR  327.13    Explosives,  Firearms, 
Other  Weapons  and  Fireworks 

Section  327.13  is  revised  by  adding 
the  words  "other  weapons"  to 
paragraph  (a).  Information  on  explosives 
and  fireworks  is  moved  from  paragraph 

(a)  into  a  new  paragraph  (b)  for 
clarification  purposes. 

36  CFR  327.14    Public  Property 

Section  327.14  is  revised  to  include 
paleontological  resources,  and  boundary 
monumentation  or  markers  in  paragraph 
(a).  Paragraph  (c)  is  revised  to  include 
clarification  on  site  specific 
prohibitions.  Paragraph  (d)  is  added  for 
clarification  on  metal  detectors  and  is  in 
conformance  with  existing  Corps 
regulations. 

36  CFR  327.15    Abandonment  and 
Impoundment  of  Personal  Property 

Section  327.15,  paragraph  (a),  is 
revised  to  include  public  safety  or 
resoiuce  protection  to  the  reasons  for 
closure  of  a  public  use  area.  Paragraphs 

(b)  and  (c)  are  switched  for  better 
readability.  Paragraph  (b)  is  revised  to 
include  private  facilities,  and  to  include 
the  impoundment  of  property  for 
consistency  with  paragraph  (c). 
Paragraph  (c)  is  revised  to  increase  the 
fair  market  value  of  property  which  may 
be  disposed  of  after  90  days,  and  to     ■ 
correct  the  word  "covered"  to 
"conveyed." 

36  CFR  327.16    Lost  and  Found 
Articles 

Section  327.16  is  revised  for 
consistency  with  current  Corps  of 
Engineers  terminology. 

36  CFR  327.17    Advertisement 

Section  327.17  is  revised  for 
consistency  with  current  Corps  of 
Engineers  terminology. 

36  CFR  327.18    Commercial  Activities 

Section  327.18  is  revised  by  adding 
the  words  "project  lands  or  waters",  to 
clarify  where  the  solicitation  of  business 
is  prohibited. 

36  CFR  327.19    Permits 

Section  327.19,  paragraph  (b),  is 
revised  for  consistency  with  ciurent 
Corps  of  Engineers  terminology.  The 
words  "Rivers  and  Harbors"  are  added 
to  paragraph  (c)  for  clarification  of  the 
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referenced 
Quality"  are 
darification 
certification 


Act. 


The  words  "Water 
added  to  paragraph  (d)  for 
on  the  type  of  required 


36  CFR  327.io    Unauthorized 
Structures 

Section  3^7.20  is  revised  to  include 
non-portablfl  hunting  stands  or  blinds, 
buoys,  and  docks  in  the  list  of  structures 
for  purposes  of  clarification.  The  section 
is  also  revised  by  changing  the  word 
"agreement"!  to  "authorization"  for 
consistency  within  the  document. 

36  CFR  327.il    Special  Events 

Section  32^21,  paragraph  (a),  is 
revised  to  include  fishing  tournaments 
in  the  list  of  special  events.  The 
following  seiltence  has  been  added  to 
the  paragraph:  "Where  appropriate. 
District  Commanders  can  provide  the 
state  a  blanket  letter  of  permission  to 
permit  fishinjg  tournaments  while 
coordinating'the  scheduling  and  details 
of  tournaments  with  individual 
projects".  Paragraph  (b)  is  revised  to 
include  the  restoration  of  an  area  to  pre- 
event  conditi  ons  for  consistency  with 
Corps  of  Eng  neers  regulations. 

36  CFR  327.^2    Unauthorized 
Occupation 


32  r 


.22  is  revised  for 
ikrith  current  Corps  of 


Section 
consistency 
Engineers  tekninology. 

36  CFR  327.2  3    Recreation  Use  Fees 


Section  32  ^22  is  revised  by  removing 
paragraph  (b  and  incorporating  the 
information  Contained  in  this  paragraph 
into  paragraph  (a)  for  better  readability. 
Paragraph  (c  j  is  redesignated  as 
paragraph  (bj  and  a  new  paragraph  (c) 
is  added  to  ii)clude  a  prohibition  on  the 
failure  to  pajj  day  use  fees  and  to 
properly  display  the  day  use  pass.  A 
prohibition  apout  the  fraudulent  use  of 
a  Golden  Age  or  Golden  Access 
Passports  is  added  to  paragraph  (d). 
Paragraph  (ej  is  removed  for  consistency 
with  the  Nati  onal  Recreation 
Reservation  !  iervice. 


36  CFR  327.2  4 
Government  Ei 


Interference  With 
iployees 


Section  32^.24,  paragraph  (a),  is 
revised  to  include  the  words  "attempt  to 
kill,  or  kill,"  jfor  consistency  with  Title 
18,  United  Slates  Code.  Paragraph  (b)  is 
revised  to  ini^lude  the  words 
"informationideemed  necessary  for,"  to 
provide  clarincation  on  type  of  other 
identification  which  may  be  required  by 
a  Federal  employee  in  the  performance 
of  issuing  citations. 


36  CFR  327.25    Violations  of  Rules  and 
Regulations 

Section  327.25  is  revised  to  increase 
the  amoimt  of  the  maximimi  fine  in 
accordance  with  18  USC,  section  3571, 
and  to  remove  duplicate  words. 

36  CFR  327.26    State  and  Local  Laws 

Section  327.26  is  revised  to  include 
the  "possession"  of  firearms  or  other 
weapons,  and  "alcohol  or  other 
controlled  substances"  to  the  list  of 
examples  which  are  governed  by  state 
and  local  laws  and  ordinances.  The 
paragraphs  in  this  section  have  been 
renumbered  for  consistency  and  better 
readability. 

36  CFR  327.30  and  327.31 

These  sections  are  not  amended  in 
this  proposed  rule. 

m.  Required  Determinatioiis 

Executive  Order  12291 

This  final  rule  is  not  a  major  rule  as 
defined  by  Executive  Order  12291. 

Regulatory  Flexibility  Act  Determination 
(5  U.S.C.  601  et  seq.) 

As  required  by  the  Regulatory 
Flexibility  Act,  the  U.S.  Army  Corps  of 
Engineers  certifies  that  these  regulatory 
amendments  will  not  have  a  significant 
impact  on  small  business  entities.  This 
rule  is  an  update  to  the  current 
regulations  governing  public  use  on 
Corps  of  Engineers  Water  Resources 
Development  Projects. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  final  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1502  et  seq.) 

This  rulemaking  will  not  impose 
imfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  will  not  result  in  costs  of  $100 
million  or  more  on  State,  local,  or  tribal 
governments  or  private  entities. 

Dated:  February  3,  2000. 

Approved: 

Eric  R.  Potts, 

Colonel,  Corps  of  Engineers,  Executive 
Director  for  Civil  Works. 

List  (rf  Subjects  in  36  CFR  Part  327 

Natural  resources.  Penalties,  Public 
lands,  Recreation  and  recreation  areas. 
Resource  management.  Water  resources. 

For  the  reasons  set  forth  in  the 
preamble,  amend  Part  327  of  Title  36  of 
the  Code  of  Federal  Regulations  as 
follows: 


PART  327— RULES  AND 
REGULATIONS  GOVERNING  PUBLIC 
USE  OF  WATER  RESOURCES 
DEVELOPMENT  PROJECTS 
ADMINISTERED  BY  THE  CHIEF  OF 
ENGINEERS 

1.  The  authority  citation  for  Part  327 
is  revised  to  read  as  follows: 

Authwity:  16  U.S.C.  460d;  16  U.S.C.  4601- 
6a;  Sec.  210,  Pub.  L.  90-483,  82  Stat.  746.: 
33  U.S.C.  1,  28  Stat  362. 

2.  Sections  327.0  through  327.26  are 
revised  to  read  as  follows: 

S  327.0    Applicability. 

The  regulations  covered  in  this  part 
327  shall  be  applicable  to  water 
re80iut:es  development  projects, 
completed  or  under  construction, 
administered  by  the  Chief  of  Engineers, 
and  to  those  portions  of  jointly 
administered  water  resources 
development  projects  which  are  vmder 
the  administrative  jurisdiction  of  the 
Chief  of  Engineers.  All  other  Federal, 
state  and  local  laws  and  regulations 
remain  in  full  force  and  effect  where 
applicable  to  those  water  resources 
development  projects. 

S  327.1     Policy. 

(a)  It  is  the  policy  of  the  Secretary  of 
the  Army,  acting  through  the  Chief  of 
Engineers,  to  manage  the  natural, 
cultural  and  developed  resources  of 
each  project  in  the  public  interest, 
providing  the  public  with  safe  and 
healthful  recreational  opportimities 
while  protecting  and  eiihancing  these 
resources. 

(b)  Unless  otherwise  indicated  in  this 
part,  the  term  "District  Commander" 
shall  include  the  authorized 
representatives  of  the  District 
Commander. 

(c)  The  term  "project"  or  "water 
resources  development  project"  refers  to 
the  water  areas  of  any  water  resources 
development  project  administered  by 
the  Chief  of  Engineers,  without  regard  to 
ownership  of  imderlying  land,  to  all 
lands  owned  in  fee  by  the  Federal 
Government  and  to  all  facilities  therein 
or  thereon  of  any  such  water  resources 
development  project. 

(d)  All  water  resources  development 
projects  open  for  public  use  shall  be 
available  to  the  public  without  regard  to 
sex,  race,  color,  creed,  age,  nationality 
or  place  of  origin.  No  lessee,  licensee,  or 
concessionaire  providing  a  service  to 
the  public  shall  discriminate  against  any 
person  because  of  sex,  race,  creed,  color, 
age,  nationality  or  place  of  origin  in  the 
conduct  of  the  operations  vmder  the 
lease,  license  or  concession  contract. 

(e)  In  addition  to  the  regulations  in 
this  part  327,  all  applicable  Federal, 
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state  and  local  law«  and  regulations 
remain  in  full  force  and  effect  on  project 
lands  or  waters  which  are  outgranted  by 
the  District  Commander  by  lease, 
license  or  other  written  agreement. 

(f)  The  regulations  in  this  part  327 
shall  be  deemed  to  apply  to  those  lands 
and  waters  which  are  subject  to  treaties 
and  Federal  laws  and  regulations 
concerning  the  rights  of  Indian  Nations 
and  which  lands  and  waters  are 
incorporated,  in  whole  or  in  part,  within 
water  resources  development  projects 
administered  by  the  Chief  of  Engineers, 
to  the  extent  that  the  regulations  in  this 
part  327  are  not  inconsistent  with  such 
treaties  and  Federal  laws  and 
regulations. 

[g)  Any  violation  of  any  section  of  this 
part  327  shall  constitute  a  separate 
violation  for  each  calendar  day  in  which 
it  occurs. 

(h)  For  the  purposes  of  this  part  327, 
the  operator  of  any  vehicle,  vessel  or 
aircraft  as  described  in  this  part,  shall  be 
presumed  to  be  responsible  for  its  use 
on  project  property.  In  the  event  where 
an  operator  cannot  be  determined,  the 
owner  of  the  vehicle,  vessel,  or  aircraft, 
whether  attended  or  unattended,  will  be 
presumed  responsible.  Unless  proven 
otherwise,  such  presumption  will  be 
sufficient  to  issue  a  citation  for  the 
violation  of  regulations  applicable  to  the 
use  of  such  vehicle,  vessel  or  aircraft  as 
provided  for  in  §  327.25. 

(i)  For  the  purposes  of  this  part  327, 
the  registered  user  of  a  campsite,  picnic 
area,  or  other  facility  shall  be  presumed 
to  be  responsible  for  its  use.  Unless 
proven  otherwise,  such  presumption 
will  be  sufficient  to  issue  a  citation  for 
the  violation  of  regulations  applicable  to 
the  use  of  such  facilities  as  provided  for 
in  §327.25. 

§327^    Vehicles. 

(a)  This  section  pertains  to  all 
vehicles,  including,  but  not  limited  to, 
automobiles,  trucks,  motorcycles,  mini- 
bikes,  snowmobiles,  dune  buggies,  all- 
terrain  vehicles,  and  trailers,  campers, 
bicycles,  or  any  other  such  equipment. 

(b)  Vehicles  shall  not  be  parked  in 
violation  of  posted  restrictions  and 
regulations,  or  in  such  a  manner  as  to 
obstruct  or  impede  normal  or  emergency 
traffic  movement  or  the  parking  of  other 
vehicles,  create  a  safety  hazard,  or 
endanger  any  person,  property  or 
environmental  featiu-e.  Vehicles  so 
parked  are  subject  to  removal  and 
impoundment  at  the  owner's  expense. 

(c)  The  operation  and/or  parking  of  a 
vehicle  off  authorized  roadways  is 
prohibited  except  at  locations  and  times 
designated  by  the  District  Commander. 
Taking  any  vehicle  through,  around  or 
beyond  a  restrictive  sign,  recognizable 


barricade,  fence,  or  traffic  control  barrier 
is  prohibited. 

id]  Vehicles  shall  be  operated  in 
accordance  with  posted  restrictions  and 
regulations. 

(e)  No  person  shall  operate  any 
vehicle  in  a  careless,  negligent  or 
reckless  manner  so  as  to  endanger  any 
person,  property  or  environmental 
feature. 

(f)  At  designated  recreation  areas, 
vehicles  shall  be  used  only  to  enter  or 
leave  the  area  or  individual  sites  or 
facilities  imless  otherwise  posted. 

(g)  Except  as  authorized  by  the 
District  Commander,  no  person  shall 
operate  any  motorized  vehicle  without  a 
proper  and  effective  exhaust  muffler  as 
de&ied  by  state  and  local  laws,  or  with 
an  exhaust  muffler  cutout  open,  or  in 
any  other  manner  which  renders  the 
exhaust  muffler  ineffective  in  muffling 
the  sound  of  engine  exhaust. 

(h)  Vehicles  shall  be  operated  in         ^ 
accordance  with  applicable  Federal, 
state  and  local  laws,  which  shall  be 
regulated  by  authorized  enforcement 
of^cials  as  prescribed  in  §  327.26. 

§327.3    Vessels. 

(a)  This  section  pertains  to  all  vessels 
or  watercraft,  including,  but  not  limited 
to,  powerboats,  cruisers,  houseboats, 
sailboats,  rowboats,  canoes,  kayaks, 
personal  watercraft,  and  any  other  such 
equipment  capable  of  navigation  on 
water  or  ice,  whether  in  motion  or  at 
rest. 

(b)  The  placement  and/or  operation  of 
any  vessel  or  watercraft  for  a  fee  or 
profit  upon  project  waters  or  lands  is 
prohibited  except  as  authorized  by 
permit,  lease,  license,  or  concession 
contract  with  the  Department  of  the 
Army.  This  paragraph  shall  not  apply  to 
the  operation  of  commercial  tows  or 
passenger  carrying  vessels  not  based  at 

a  Corps  project  which  utilize  project 
waters  as  a  link  in  continuous  transit 
over  navigable  waters  of  the  United 
States. 

(c)  Vessels  or  other  watercraft  may  be 
operated  on  the  project  waters,  except  in 
prohibited  or  restricted  areas,  in 
accordance  with  posted  regulations  and 
restrictions,  including  buoys.  All  vessels 
or  watercraft  so  required  by  applicable 
Federal,  state  and  local  laws  shall 
display  an  appropriate  registration  on 
board  whenever  the  vessel  is  on  project 
waters. 

(d)  No  person  shall  operate  any  vessel 
or  other  watercraft  in  a  careless, 
negligent,  or  reckless  manner  so  as  to 
endanger  any  person,  property,  or 
environmented  feature. 

(e)  All  vessels,  when  on  project 
waters,  shall  have  safety  equipment, 
including  personal  flotation  devices,  on 


board  in  compliance  with  U.S.  Coast 
Guard  boating  safety  requirements  and 
in  compliance  with  boating  safety  laws 
issued  and  enforced  by  the  state  in 
which  the  vessel  is  located.  CKvners  or 
operators  of  vessels  not  in  compliance 
with  this  section  may  be  requested  to 
remove  the  vessel  immediately  firom 
project  waters  until  such  time  as  items 
of  non-compliance  are  corrected. 

(f)  Unless  otherwise  permitted  by 
Federal,  state  or  local  law,  vessels  or 
other  watercraft,  while  moored  in 
commercial  facilities,  community  or 
corporate  docks,  or  at  any  fixed  or 
permanent  mooring  point,  may  only  be 
used  for  overnight  occupancy  when 
such  use  is  incidental  to  recreational 
boating.  Vessels  or  other  watercraft  are 
not  to  be  used  as  a  place  of  habitation 
or  residence. 

(g)  Water  skis,  parasails,  ski-kites  and 
similar  devices  are  permitted  in 
nonrestricted  areas  except  that  they  may 
not  be  used  in  a  careless,  negligent,  or 
reckless  maimer  so  as  to  endanger  any 
person,  property  or  environmental 
feature. 

(h)  Vessels  shall  not  be  attached  or 
anchored  to  structures  such  as  locks, 
dams,  buoys  or  other  structures  unless 
authorized  by  the  District  Commander. 
All  vessels  when  not  in  actual  use  shall 
be  removed  from  project  lands  and 
waters  unless  securely  moored  or  stored 
at  designated  areas  approved  by  the 
District  Commander.  The  placing  of 
floating  or  stationary  mooring  facilities 
on,  adjacent  to,  or  interfering  with  a 
buoy,  channel  marker  or  other 
navigational  aid  is  prohibited. 

(i)  The  use  at  a  project  of  any  vessel 
not  constructed  or  maintained  in 
compliance  with  the  standards  and 
requirements  established  by  the  Federal 
Safe  Boating  Act  of  1971  (Pub.  L.  92-75. 
85  Stat.  213),  or  promulgated  pursuant 
to  such  act,  is  prohibited. 

^)  Except  as  authorized  by  the  District 
Commander,  no  person  shall  operate 
any  vessel  or  watercraft  without  a 
proper  and  effective  exhaust  muffler  as 
defined  by  state  and  local  laws,  or  with 
an  exhaust  muffler  cutout  open,  or  in 
any  other  manner  which  renders  the 
exhaust  muffler  ineffective  in  muffling 
the  sound  of  engine  exhaust. 

(k)  All  vessels  or  other  watercraft 
shall  be  operated  in  accordance  with 
applicable  Federal,  state  and  local  laws, 
which  shall  be  regulated  by  authorized 
enforcement  officials  as  prescribed  in 
§327.26. 

S  327.4    Aircraft. 

(a)  This  section  pertains  to  all  aircraft 
including,  but  not  limited  to,  airplanes, 
seaplanes,  helicopters,  ultra-light 
aircraft,  motorized  hang  gliders,  hot  air 


6900 


Federal  Register/Vol.  65,  No.  29/Friday,  February  11,  2000/Rules  and  Regiilations 


balloons,  aiy  non-powered  flight 
devices  or  4ny  other  such  equipment. 

(b)  The  o|)eration  of  aircraft  on  project 
lands  at  locations  other  than  those 
designated  by  the  EKstrict  Commander  is 
prohibited.  This  provision  shall  not  be 
applicable  lo  airaraft  engaged  on  official 
business  oflFederal,  state  or  local 
governments  or  law  enforcement 
agencies,  aitt:raft  used  in  emergency 
rescue  in  aocordance  with  the  directions 
of  the  DistTf^t  Commander  or  aircraft 
forced  to  laiid  due  to  circumstances 
beyond  the  control  of  the  operator. 

(c)  No  peison  shall  operate  any 
aircraft  while  on  or  above  project  waters 
or  project  l^ds  in  a  careless,  negligent 
or  reckless  iianner  so  as  to  endanger 
any  person,  property  or  environmental 
feature.        j 

(d)  Nothing  in  this  section  bestows 
authority  to|deviate  from  rules  and 
regulations  or  prescribed  standards  of 
the  appropriate  State  Aeronautical 
Agency,  or  the  Federal  Aviation 
Administranon,  including,  but  not 
limited  to,  regulations  and  standards 
concerning  pilot  certifications  or 
ratings,  and  airspace  requirements. 

(e)  Exceptj  in  extreme  emergencies 
threatening  himian  life  or  serious 
pioperty  loap,  the  air  delivery  or 
retrieval  of  any  person,  material  or 
equipment  by  parachute,  balloon, 
helicopter  o '  other  means  onto  or  from 
project  land$  or  waters  without  written 
permission  of  the  District  Commander  is 
prohibited. 

(f)  In  addition  to  the  provisions  in 
paragraphs  (la)  through  (e)  of  this 
section,  seaplanes  are  subject  to  the 
following  restrictions: 

(1)  Sudi  use  is  limited  to  aircraft 
utilized  for  water  landings  and  takeoff, 
in  this  part  oalled  seaplanes,  at  the  risk 
of  owner,  operator  and  passenger(s). 

(2)  Seaplane  operations  contrary  to 
the  prohibitions  or  restrictions 
established  by  the  District  Commander 
(pursuant  tojpart  328  of  this  title)  are 
prohibited.  The  responsibility  to 
ascertain  whether  seaplane  operations 
are  prohibited  or  restricted  is  incimibent 
upon  the  person(s)  contemplating  the 
use  of,  or  using,  such  waters. 

(3)  All  operations  of  seaplanes  while 
upon  project  waters  shall  be  in 
accordance  With  U.S.  Coast  Guard 
navigation  r^es  for  powerboats  or 
vessels  and  §  327.3. 

(4)  Seaplanes  on  project  waters  and 
lands  in  excess  of  24  hours  shall  be 
securely  moored  at  mooring  facilities 
and  at  locatitons  permitted  by  the 
District  Confmander.  Seaplanes  may  be 
temporarily  hioored  on  project  waters 
and  lands,  except  in  areas  prohibited  by 
the  District  (kimmander,  for  periods  less 
than  24  hou  s  providing: 


(i)  The  mooring  is  safe,  secure,  and 
accomplished  so  as  not  to  damage  the 
rights  of  the  Government  or  members  of 
the  public,  and 

(ii)  The  operator  remains  in  the 
vicinity  of  the  seaplane  and  reasonably 
available  to  relocate  the  seaplane  if 
necessary. 

(5)  Commercial  operation  of  seaplanes 
from  project  waters  is  prohibited 
without  written  approval  of  the  District 
Commander  following  consultation  with 
and  necessary  clearance  from  the 
Federal  Aviation  Administration  (FAA) 
and  other  appropriate  public  authorities 
and  affected  interests. 

(6)  Seaplanes  may  not  be  operated  at 
Corps  projects  between  sunset  and 
simrise  imless  approved  by  the  District 
Commander. 

S  327.5    Swimming. 

(a)  Swimming,  wading,  snorkeling  or 
scuba  diving  at  one's  own  risk  is 
permitted,  except  at  laimching  sites, 
designated  mooring  points  and  public 
docks,  or  other  areas  so  designated  by 
the  District  Commander. 

(b)  An  international  diver  down,  or 
inland  diving  flag  must  be  displayed 
during  underwater  activities. 

(c)  Diving,  jumping  or  swinging  from 
trees,  bridges  or  other  structures  which 
cross  or  are  adjacent  to  project  waters  is 
prohibited. 

§327.6    PIcnicldng. 

Picnicking  and  related  day-use 
activities  are  permitted,  except  in  those 
areas  where  prohibited  by  the  District 
Commander. 

§327.7    Camping. 

(a)  Camping  is  permitted  only  at  sites 
and/or  areas  designated  by  the  District 
Commander. 

(b)  Camping  at  one  or  more  campsites 
at  any  one  water  resource  project  for  a 
period  longer  than  14  days  during  any 
30-consecutive-day  period  is  prohibited 
without  the  written  permission  of  the 
District  Commander. 

(c)  The  imauthorized  placement  of 
camping  equipment  or  other  items  on  a 
campsite  and/or  personal  appearance  at 
a  campsite  without  daily  occupancy  for 
the  purpose  of  reserving  that  campsite 
for  ftituje  occupancy  is  prohibited. 

(d)  The  digging  or  leveling  of  any 
ground  or  the  construction  of  any 
structure  without  written  permission  of 
the  District  Commander  is  prohibited. 

(e)  Occupying  or  placement  of  any 
camping  equipment  at  a  campsite  which 
is  posted  or  otherwise  marked  or 
indicated  as  "reserved"  without  an 
authorized  reservation  for  that  site  is 
prohibited. 


§  327.8    Hunting,  fishing,  and  trapping. 

(a)  Hunting  is  permitted  except  in 
areas  and  during  periods  where 
prohibited  by  the  District  Commander. 

(b)  Trapping  is  permitted  except  in 
areas  and  during  periods  where 
prohibited  by  the  District  Commander. 

(c)  Fishing  is  permitted  except  in 
swimming  areas,  on  boat  ramps  or  other 
areas  designated  by  the  District 
Commander. 

(d)  Additional  restrictions  pertaining 
to  these  activities  may  be  established  by 
the  District  Commander. 

(e)  All  applicable  Federal,  State  and 
local  laws  regulating  these  activities 
apply  on  project  lands  and  waters,  and 
shall  be  regulated  by  authorized 
enforcement  officials  as  prescribed  in 
§327.26. 

§327.9    Sanitation. 

(a)  Garbage,  trash,  rubbish,  litter,  gray 
water,  or  any  other  waste  material  or 
waste  liquid  generated  on  the  project 
and  incidental  to  authorized 
recreational  activities  shall  be  either 
removed  from  the  project  or  deposited 
in  receptacles  provided  for  that  purpose. 
The  improper  di^osal  of  such  wastes, 
human  and  animal  waste  included,  on 
the  project  is  prohibited. 

(b)  It  is  a  violation  to  bring  onto  a 
project  any  household  or  commercial 
garbage,  trash,  rubbish,  debris,  dead 
animaJs  or  litter  of  any  kind  for  disposal 
or  dumping  without  the  written 
permission  of  the  District  Commander. 
For  the  purposes  of  this  section,  the 
owner  of  any  garbage,  trash,  rubbish, 
debris,  dead  animals  or  litter  of  any 
kind  shall  be  presumed  to  be 
responsible  for  proper  disposal.  Such 
presiunption  will  be  sufficient  to  issue 

a  citation  for  violation. 

(c)  The  spilling,  pimiping,  discharge 
or  disposal  of  contsmiinants,  pollutants 
or  other  wastes,  including,  but  not 
limited  to,  human  or  animal  waste, 
petroleum,  industrial  and  commercial 
products  and  by-products,  on  project 
lands  or  into  project  waters  is 
prohibited. 

(d)  Campers,  picnickers,  and  all  other 
persons  using  a  water  resources 
development  project  shall  keep  their 
sites  ft^  of  trash  and  litter  during  the 
period  of  occupancy  and  shall  remove 
all  personal  equipment  and  clean  their 
sites  upon  departure. 

(e)  Tne  disdiarge  or  placing  of 
sewage,  galley  waste,  garbage,  refuse,  or 
pollutants  into  the  project  waters  ftt>m 
any  vessel  or  watercraft  is  prohibited. 

§327.10    Hrea. 

.  (a)  Gasoline  and  other  fuels,  except 
that  which  is  contained  in  storage  tanks 
of  vehicles,  vessels,  camping 
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equipment,  or  hand  portable  containers 
designed  for  such  purpose,  shall  not  be 
carried  onto  or  stored  on  the  project 
without  written  permission  of  the 
District  Commander. 

(b)  Fires  shall  be  confined  to  those 
areas  designated  by  the  District 
Commander,  and  shall  be  contained  in 
fireplaces,  grills,  or  other  facilities 
designated  for  this  purpose.  Fires  shall 
not  be  left  unattended  and  must  be 
completely  extinguished  prior  to 
departure.  The  burning  of  materials  that 
produce  toxic  fumes,  including,  but  not 
limited  to,  tires,  plastic  and  other 
floatation  materials  or  treated  wood 
products  is  prohibited.  The  District 
Commander  may  prohibit  open  burning 
of  any  type  for  environmental 
considerations. 

(c)  Improper  disposal  of  lighted 
smoking  materials,  matches  or  other 
burning  material  is  prohibited. 

§  327.1 1    Control  of  animals. 

(a)  No  person  shall  bring  or  allow 
dogs,  cats,  or  other  pets  into  developed 
recreation  areas  or  adjacent  waters 
unless  penned,  caged,  on  a  leash  under 
six  feet  in  length,  or  otherwise 
physically  restrained.  No  person  shall 
allow  animals  to  impede  or  restrict 
otherwise  full  and  free  use  of  project 
lands  and  waters  by  the  public.  No 
person  shall  allow  animals  to  bark  or 
emit  other  noise  which  unreasonably 
disturbs  other  people.  Animals  and  pets, 
except  properly  trained  animals 
assisting  those  with  disabilities  (such  as 
seeing-eye  dogs),  are  prohibited  in 
sanitary  facilities,  playgrounds, 
swimming  beaches  and  any  other  areas 
so  designated  by  the  District 
Commander.  Abandonment  of  any 
animal  on  project  lands  or  waters  is 
prohibited.  Unclaimed  or  unattended 
animals  are  subject  to  immediate 
impoimdment  and  removal  in 
accordance  with  state  and  local  laws. 

(b)  Persons  bringing  or  allowing  pets 
in  designated  public  use  areas  shall  be 
responsible  for  proper  removal  and 
disposal  of  any  waste  produced  by  these 
animals. 

(c)  No  person  shall  bring  or  allow 
horses,  cattle,  or  other  livestock  in 
camping,  picnicking,  swimming  or  other 
recreation  areas  or  on  trails  except  in 
areas  designated  by  the  District 
Commander. 

(d)  Ranging,  grazing,  watering  or 
allowing  livestock  on  project  lands  and 
waters  is  prohibited  except  when 
authorized  by  lease,  license  or  other 
written  agreement  with  the  District 
Commander. 

(e)  Unauthorized  livestock  are  subject 
to  impoundment  and  removal  in 


accordance  with  Federal,  state  and  local 
laws. 

(f)  Any  animal  impounded  under  the 
provisions  of  this  section  may  be 
confined  at  a  location  designated  by  the 
District  Commander,  who  may  assess  a 
reasonable  impoundment  fee.  This  fee 
shall  be  paid  before  the  impoimded 
animal  is  returned  to  its  owner{s). 

(g)  Wild  or  exotic  pets  and  animals 
(including  but  not  limited  to  cougars, 
lions,  bears,  bobcats,  wolves,  and 
snakes),  or  any  pets  or  animals 
displaying  vicious  or  aggressive 
behavior  or  otherwise  posing  a  threat  to 
public  safety  or  deemed  a  public 
nuisance,  are  prohibited  from  project 
lands  and  waters  unless  authorized  by 
the  District  Commander,  and  are  subject 
to  removal  in  accordance  with  Federal, 
state  and  local  laws. 

§327.12    Restrictions. 

(a)  The  District  Commander  may 
establish  and  post  a  schedule  of  visiting 
hours  and/or  restrictions  on  the  public 
use  of  a  project  or  portion  of  a  project. 
The  District  Commander  may  close  or 
restrict  the  use  of  a  project  or  portion  of 
a  project  when  necessitated  by  reason  of 
public  health,  public  safety, 
maintenance,  resource  protection  or 
other  reasons  in  the  public  interest. 
Entering  or  using  a  project  in  a  manner 
which  is  contrary  to  the  schedule  of 
visiting  hours,  closures  or  restrictions  is 
prohibited. 

(b)  Quiet  shall  be  maintained  in  all 
public  use  areas  between  the  hours  of  10 
p.m.  and  6  a.m.,  or  those  hours 
designated  by  the  District  Commander. 
Excessive  noise  during  such  times 
which  imreasonably  disturbs  persons  is 
prohibited. 

(c)  Any  act  or  conduct  by  any  person 
which  interferes  with,  impedes  or 
disrupts  the  use  of  the  project  or  impairs 
the  safety  of  any  person  is  prohibited. 
Lidividuals  who  are  boisterous,  rowdy, 
disorderly,  or  otherwise  disturb  the 
peace  on  project  lands  or  waters  may  be 
requested  to  leave  the  project. 

(d)  The  operation  or  use  of  any  sound 
producing  or  motorized  equipment, 
including  but  not  limited  to  generators, 
vessels  or  vehicles,  in  such  a  manner  as 
to  unreasonably  annoy  or  endanger 
persons  at  any  time  or  exceed  state  or 
local  laws  governing  noise  levels  from 
motorized  equipment  is  prohibited. 

(e)  The  possession  and/or 
consumption  of  alcoholic  beverages  on 
any  portion  of  the  project  land  or 
waters,  or  the  entire  project,  may  be 
prohibited  when  designated  and  posted 
by  the  District  Commander. 

(f)  Unless  authorized  by  the  District 
Commander,  smoking  is  prohibited  in 


Visitor  Centers,  enclosed  park  buildings 
and  in  areas  posted  to  restrict  smoking. 

S  327.1 3    Explosives,  fireaims,  ottier 
weapons  and  firaworks. 

(a)  The  possession  of  loaded  firearms, 
ammimition,  loaded  projectile  firing 
devices,  bows  and  arrows,  crossbows,  or 
other  weapons  is  prohibited  unless: 

(1)  hi  the  possession  of  a  Federal, 
state  or  local  law  enforcement  officer; 

(2)  Being  used  for  himting  or  fishing 
as  permitted  under  §  327.8,  with  devices 
being  unloaded  when  transported  to, 
from  or  between  hunting  and  fishing 
sites; 

(3)  Being  used  at  authorized  shooting 
ranges;  or 

(4)  Written  permission  has  been 
received  from  the  District  Commander. 

(b)  Possession  of  explosives  or 
explosive  devices  of  any  kind,  including 
fireworks  or  other  pyrotechnics,  is 
prohibited  unless  vmtten  permission 
has  been  received- from  the  District 
Commander. 

§327.14    Public  property. 

(a)  Destruction,  injury,  defacement, 
removal  or  any  alteration  of  public 
property  including,  but  not  limited  to, 
developed  facilities,  natiual  formations, 
mineral  deposits,  historical  and 
archaeological  features,  paleontological 
resources,  boundary  monumentation  or 
markers  and  vegetative  growth,  is 
prohibited  except  when  in  accordance 
with  written  permission  of  the  District 
Commander. 

(b)  Cutting  or  gathering  of  trees  or 
parts  of  trees  and/or  the  removal  of 
wood  from  project  lands  is  prohibited 
without  written  permission  of  the 
District  Commander. 

(c)  Gathering  of  dead  wood  on  the 
ground  for  use  in  designated  recreation 
areas  as  firewood  is  permitted,  imless 
prohibited  and  posted  by  the  District 
Commander. 

(d)  The  use  of  metal  detectors  is 
permitted  on  designated  beaches  or 
other  previously  disturbed  areas  unless 
prohibited  by  the  District  Commander 
for  reasons  of  protection  of 
archaeological,  historical  or 
paleontological  resoiuces.  Specific 
information  regarding  metal  detector 
policy  and  designated  use  areas  is 
available  at  the  Manager's  Office.  Items 
found  must  be  handled  in  accordance 
with  §§  327.15  and  327.16  except  for 
non-identifiable  items  such  as  coins  of 
value  less  than  $25. 

§  327.15    Abandonment  and  Impoundment 
of  personal  property. 

(a)  Personal  property  of  any  kind  shall 
not  be  abandoned,  stored  or  left 
unattended  upon  project  lands  or 
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waters.  Aftei'  a  period  of  24  hours,  or  at 
any  time  aftiir  a  posted  closure  hour  in 
a  public  use  area  or  for  the  purpose  of 
providing  pi  iblic  safety  or  resource 
protection,  unattended  personal 
property  shall  be  presumed  to  be 
abandoned  and  may  be  impotmded  and 
stored  at  a  storage  point  designated  by 
the  District  (Jommander,  who  may 
assess  a  reasonable  impoundment  fee. 
Such  fee  shall  be  paid  before  the 
impoimded  )roperty  is  retiuned  to  its 
owner. 

(b)  Person  il  property  placed  on 
Federal  lands  or  waters  adjacent  to  a 
private  residance,  facility  and/or 
developmen  s  of  any  private  nature  for 
more  than  2^  hours  without  permission 
of  the  Distriat  Commander  shall  be 
presumed  tolhave  been  abandoned  and. 
unless  proven  otherwise,  such 
presumption]  will  be  sufficient  to 
impound  thai  property  and/or  issue  a 
citation  as  poovided  for  in  §  327.25. 

(c)  The  EHatrict  Commander  shall,  by 
public  or  private  sale  or  otherwise, 
dispose  of  all  lost,  abandoned  or 
unclaimed  personal  property  that  comes 
into  Govemiient  custody  or  control. 
However,  property  may  not  be  disposed 
of  until  diligent  effort  has  been  made  to 
find  the  owner,  heirs,  next  of  kin  or 
legal  representative(s).  If  the  owner, 
heirs,  next  oflkin  or  legal 
representativjels)  are  determined  but  not 
found,  the  property  may  not  be  disposed 
of  until  the  expiration  of  120  days  after 
the  date  when  notice,  giving  the  time 
and  place  of  me  intended  sale  or  other 
disposition,  has  been  sent  by  certified  or 
registered  mail  to  that  person  at  the  last 
known  address.  When  diligent  efforts  to 
determine  the  owner,  heirs,  next  of  kin 
or  legal  representative(s)  are 
unsuccessful!  the  property  may  be 
disposed  of  Without  delay  except  that  if 
it  has  a  fair  n  arket  value  of  $100  or 
more  the  proi  )erty  may  not  be  disposed 
of  until  90  da  ys  after  the  date  it  is 
received  at  th  e  storage  point  designated 
by  the  Distric  I  Commander.  The  net 
proceeds  fror  i  the  sale  of  property  shall 
be  conveyed  nto  the  Treasury  of  the 
United  States  as  miscellaneous  receipts. 

§327.16    Lost  and  found  articles. 

All  articlesi  found  shall  be  deposited 
by  the  finder  et  the  Manager's  office  or 
with  a  rangerj  All  such  articles  shall  be 
disposed  of  it  accordance  with  the 
procedures  sit  forth  in  §  327.15. 

S  327.17    Advertisement. 

Advertising  by  the  use  of  billboards, 
signs,  markem.  audio  devices,  handbills, 
circulars,  posters,  or  any  other  means 
whatsoever,  iis  prohibited  without 
written  perm  ssion  of  the  District 
Commander.  Vessels  and  vehicles  with 


semipermanent  or  permanent  painted  or 
installed  signs  are  exempt  as  long  as 
they  are  used  for  authorized  recreational 
activities  and  comply  with  all  other 
rules  and  regulations  pertaining  to 
vessels  and  vehicles. 

§327.18    Commerciel  sctivities. 

(a)  The  engaging  in  or  solicitation  of 
business  on  project  land  or  waters 
without  the  express  written  permission 
of  the  District  Commander  is  prohibited. 

(b)  It  shall  be  a  violation  of  this  part 
to  refuse  to  or  fail  to  comply  with  any 
terms,  clauses  or  conditions  of  any 
lease,  license  or  agreements  issued  by 
the  District  Commander. 

§327.19    Permits. 

(a)  It  shall  be  a  violation  of  this  part 
to  refuse  to  or  fail  to  comply  with  the 
fee  requirements  or  other  terms  or 
conditions  of  any  permit  issued  under 
the  provisions  of  this  part  327. 

(b)  Permits  for  floating  structures 
(issued  under  the  authority  of  §  327.30) 
of  any  kind  on/in  waters  of  water 
resources  development  projects, 
whether  or  not  such  waters  are  deemed 
navigable  waters  of  the  United  States 
but  where  such  waters  are  under  the 
management  of  the  Corps  of  Engineers, 
shall  be  issued  at  the  discretion  of  the 
District  Commander  under  the  authority 
of  this  section.  District  Commanders 
will  delineate  those  portions  of  the 
navigable  waters  of  the  United  States 
where  this  provision  is  applicable  and 
post  notices  of  this  designation  in  the 
vicinity  of  the  appropriate  Manager's 
office. 

(c)  Permits  for  non-floating  structvu-es 
(issued  under  the  authority  of  §  327.30) 
of  any  kind  constructed,  placed  in  or 
affecting  waters  of  water  resources 
development  projects  where  such 
waters  are  deemed  navigable  waters  of 
the  U.S.  shall  be  issued  under  the 
provisions  of  section  10  of  the  Rivers 
and  Harbors  Act  approved  March  3, 
1899  (33  U.S.C.  403).  If  a  discharge  of 
dredged  or  fill  material  in  these  waters 
is  involved,  a  permit  is  required  under 
section  404  of  the  Clean  Water  Act  (33 
U.S.C.  1344).  (See  33  CFR  parts  320 
through  330.) 

(d)  Permits  for  non-floating  structures 
(issued  under  the  authority  of  §  327.30) 
of  any  kind  in  waters  of  water  resources 
development  projects,  where  such 
waters  are  under  the  management  of  the 
Corps  of  Engineers  and  where  such 
waters  are  not  deemed  navigable  waters 
of  the  United  States,  shall  be  issued  as 
set  forth  in  paragraph  (b)  of  this  section. 
If  a  discharge  of  dredged  or  fill  material 
into  any  water  of  the  United  States  is 
involved,  a  permit  is  required  under 
section  404  of  the  Clean  Water  Act  (33 


U.S.C.  1344)  (See  33  CFR  parts  320 
through  330).  Water  quality  certification 
may  be  required  pursuant  to  Section  401 
of  the  Clean  Water  Act  (33  U.S.C.  1341). 
(e)  Shoreline  Use  Permits  to  authorize 
private  shoreline  use  facilities,  activities 
or  development  (issued  under  the 
authority  of  §  327.30)  may  be  issued  in 
accordance  with  the  project  Shoreline 
Management  Plan.  Failing  to  comply 
with  the  permit  conditions  issued  under 
§  327.30  is  prohibited. 

§327.20    Unauthorized  structures. 

The  construction,  placement,  or 
existence  of  any  structure  (including, 
but  not  limited  to,  roads,  trails,  signs, 
non-portable  hunting  stands  or  blinds, 
buoys,  docks,  or  landscape  features)  of 
any  kind  under,  upon,  in  or  over  the 
project  lands,  or  waters  is  prohibited 
unless  a  permit,  lease,  license  or  other 
appropriate  written  authorization  has 
been  issued  by  the  District  Commander. 
The  design,  construction,  placement, 
existence  or  use  of  structures  in 
violation  of  the  terms  of  the  permit, 
lease,  license,  or  other  written 
authorization  is  prohibited.  The 
government  shall  not  be  liable  for  the 
loss  of,  or  damage  to,  any  private 
structures,  whether  authorized  or  not, 
placed  on  project  lands  or  waters. 
Unauthorized  structures  are  subject  to 
summary  removal  or  impoimdment  by 
the  District  Commander.  Portable 
hunting  stands,  climbing  devices,  steps, 
or  blinds,  that  are  not  nailed  or  screwed 
into  trees  and  are  removed  at  the  end  of 
a  day's  hunt  may  be  used. 

§327.21    Special  events. 

(a)  Special  events  including,  but  not 
limited  to,  water  carnivals,  boat  regattas, 
fishing  tournaments,  music  festivals, 
dramatic  presentations  or  other  special 
recreation  programs  are  prohibited 
unless  written  permission  has  been 
granted  by  the  District  Commander. 
Where  appropriate.  District 
Commanders  can  provide  the  state  a 
blanket  letter  of  permission  to  permit 
fishing  tournaments  while  coordinating    . 
the  scheduling  and  details  of 
tournaments  with  individual  projects. 
An  appropriate  fee  may  be  charged   - 
imder  the  authority  of  §  327.23. 

(b)  The  public  shall  not  be  charged 
any  fee  by  the  sponsor  of  such  event 
unless  the  District  Commander  has 
approved  in  writing  (and  the  sponsor 
has  properly  posted)  the  proposed 
schedule  of  fees.  The  District 
Commander  shall  have  authority  to 
revoke  permission,  require  removal  of 
any  equipment,  and  require  restoration 
of  an  area  to  pre-event  condition,  upon 
failure  of  the  sponsor  to  comply  with 
terms  and  conditions  of  the  permit/ 
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permission  or  the  regulations  in  this 
part  327. 

§327.22    Unauthorized  occupation. 

(a)  Occupying  any  lands,  buildings, 
vessels  or  other  facilities  within  water 
resource  development  projects  for  the 
purpose  of  maintaining  the  same  as  a 
full-or  part-time  residence  without  the 
written  permission  of  the  District 
Commander  is  prohibited.  The 
provisions  of  this  section  shall  not 
apply  to  the  occupation  of  lands  for  the 
purpose  of  camping,  in  accordance  with 
the  provisions  of  §  327.7. 

(bj  Use  of  project  lands  or  waters  for 
agricultural  purposes  is  prohibited 
except  when  in  compliance  with  terms 
and  conditions  authorized  by  lease, 
license  or  other  written  agreement 
issued  by  the  District  Commander. 

S  327.23    Recreation  use  fees. 

(a)  In  accordance  with  the  Land  and 
Water  Conservation  Fxmd  Act  of  1965 
(16  U.S.C.  4601)  and  the  Onmibus 
Budget  Reconciliation  Act  of  1993,  Pub. 
L.  103-66,  the  Corps  of  Engineers 
collects  day  use  fees,  special  recreation 
use  fees  and/or  special  permit  fees  for 
the  use  of  specialized  sites,  facilities, 
equipment  or  services  related  to  outdoor 
recreation  furnished  at  Federal  expense. 

(b)  where  such  fees  are  charged,  the 
District  Commander  shall  insiue  that 
clear  notice  of  fee  requirements  is 
prominently  posted  at  each  area,  and  at 
appropriate  locations  therein  a^d  that 
the  notice  be  included  in  publications 
distributed  at  such  areas.  Failxu^  to  pay 
authorized  recreation  use  fees  as 
established  pursuant  to  Pub.  L.  88-578, 
78  Stat.  897,  as  amended  (16  U.S.C. 
460l-6a),  is  prohibited  and  is 
punishable  by  a  fine  of  not  more  than 
$100. 

(c)  Failure  to  pay  authorized  day  use 
fees,  and/or  properly  display  applicable 
receipt,  permit  or  pass  is  prohibited. 

(d)  Any  Golden  Age  or  Golden  Access 
Passport  permittee  shall  be  entitled, 
upon  presentation  of  such  a  permit,  to 
utilize  special  recreation  facilities  at  a 
rate  of  50  percent  off  the  established  use 
fee  at  Federally  operated  areas. 
Fraudulent  use  of  a  Golden  Age  or 
Golden  Access  Passport  is  prohibited. 

§  327.24    Interference  with  Government 
empioyees. 

(a)  It  is  a  Federal  crime  piu-suant  to 
the  provisions  of  sections  111  and  1114 
of  Title  18.  United  States  Code,  to 
forcibly  assault,  resist,  oppose,  impede, 
intimidate,  or  interfere  with,  attempt  to 
kUl  or  kill  any  civilian  official  or 
employee  for  the  U.S.  Army  Corps  of 
Engineers  engaged  in  the  performance  of 
his  or  her  official  duties,  or  on  accoimt 
of  the  performance  of  his  or  her  official 
duties.  Such  actions  or  interference 


directed  against  a  Federal  employee 
while  carrying  out  the  regulations  in 
this  part  are  violation  of  such 
regulations  and  may  be  a  state  crime 
pursuant  to  the  laws  of  the  state  where 
they  occur. 

(b)  Failure  to  comply  with  a  lawful 
order  issued  by  a  Federal  employee 
acting  pursuant  to  the  regulations  in  this 
part  shall  be  considered  as  interference 
with  that  employee  while  engaged  in 
the  performance  of  their  official  duties. 
Such  interference  with  a  Federal 
employee  includes  failm-e  to  provide  a 
correct  name,  address  or  other 
information  deemed  necessary  for 
identification  upon  request  of  the 
Federal  employee,  when  that  employee 
is  authorized  by  the  District  Commander 
to  issue  citations  in  the  performance  of 
the  employee's  official  duties. 

§327.25    Violations  of  rules  and 
regulations. 

(a)  Any  person  who  violates  the 
provisions  of  the  regulations  in  this 
part,  other  than  for  a  failure  to  pay 
authorized  recreation  use  fees  as 
separately  provided  for  in  §  327.23,  may 
be  punished  by  a  fine  of  not  more  than 
$5,000  or  imprisonment  for  not  more 
than  six  months  or  both  and  may  be 
tried  and  sentenced  in  accordance  with 
the  provisions  of  section  3401  of  Title 
18,  United  States  Code.  Persons 
designated  by  the  District  Commander 
shall  have  the  authority  to  issue  a 
citation  for  violation  of  the  regulations 
in  this  part,  requiring  any  person 
charged  with  the  violation  to  appear 
before  the  United  States  Magistrate 
within  whose  jurisdiction  the  affected 
water  resources  development  project  is 
located  (16  U.S.C.  460d). 

(b)  Any  person  who  commits  an  act 
against  any  official  or  employee  of  the 
U.S.  Army  Corps  of  Engineers  that  is  a 
crime  under  the  provisions  of  section 
111  or  section  1114  of  Title  18,  United 
States  Code  or  under  provisions  of 
pertinent  state  law  may  be  tried  and 
sentenced  as  further  provided  under 
Federal  or  state  law,  as  the  case  may  be. 

§327.26    State  and  locallaws. 

(a)  Except  as  otherwise  provided  in 
this  part  or  by  Federal  law  or  regulation, 
state  and  local  laws  and  ordinances 
shall  apply  on  project  lands  and  waters. 
This  includes,  but  is  not  limited  to,  state 
and  local  laws  and  ordinances 
governing: 

(1)  Operation  and  use  of  motor 
vehicles,  vessels,  and  aircraft; 

(2)  Hunting,  fishing  and  trapping; 

(3)  Use  or  possession  of  firearms  or 
other  weapons; 

(4)  Civil  disobedience  and  criminal 

d.cts' 

(5)  Littering,  sanitation  and  pollution; 

and 


(6)  Alcohol  or  other  controlled 
substances. 

(b)  These  state  and  local  laws  and 
ordinances  are  enforced  by  those  state 
and  local  enforcement  agencies 
established  and  authorized  for  that 
purpose. 

(FR  Doc.  00-3185  Filed  2-10-00;  8:45  ami 

BILUNG  CODE  3710-41-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Substantially  Related  Eligibility 
Requirements  for  Nonprofit  Standard 
Mail  Rate  Matter 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Domestic  Mail  Manual  (DMM)  to  clarify 
"substantially  related"  eligibility 
requirements  for  mail  matter  entered  by 
authorized  nonprofit  customers. 

EFFECTIVE  DATE:  February  10.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  M.  Lease,  (202)268-5188. 

SUPPLEMENTARY  INFORMATION:  On  May  5, 
1995,  the  Postal  Service  published  a 
final  rule  in  the  Federal  Register  (60  FR 
22270-22274)  implementing  provisions 
of  Public  Laws  103-123  and  103-329. 
Those  laws  restrict  the  eligibility  of 
certain  mailings  for  the  Nonprofit 
Standard  Mail  rates  to  those  containing 
advertisements  for  products  and 
services  that  are  substantially  related  to 
the  nonprofit  customer's  qualifying 
piupose. 

On  two  occasions  in  the  early  1990s, 
Congress  enacted  laws  that  place 
limitations  on  the  content  of  advertising 
matter  eligible  for  the  nonprofit  rates. 
The  first  of  these,  codified  to  a  large 
extent  as  39  U.S.C.  3626(j)(l)(A-C). 
limited  solicitations  for  credit  cards  and 
similar  financial  instruments,  insurance, 
and  travel.  The  second,  codified  as  39 
U.S.C.  3626(j)(l)(D).  limited 
solicitations  for  all  other  products  and 
services.  This  notice  concerns  the 
second  limitation,  specifically  the 
standards  regardin^ubstantially  related 
advertisements. 

The  standards  implementing  39 
U.S.C.  3626(j)(l)(D)  are  contained  in 
Domestic  Mail  Manual  (DMM)  section 
E670.  Section  E670.5.4d  provides  that 
the  Nonprofit  Standard  Mail  rates  may 
not  be  used  for  the  entry  of  material  that 
advertises,  promotes,  offers,  or,  for  a  fee 
or  cohsideration,  recommends. 
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describes,  oi  announces  the  availability 
of  any  prodi  ct  or  service  (other  than 
restricted  advertisements  for  travel 
arrangementis,  insiutuice,  and  financial 
instruments  such  as  credit  cards)  unless 
the  sale  of  the  product  or  the  providing 
of  such  service  is  substantially  related  to 
the  exercise  pr  performance  by  the 
organization]  of  one  or  more  of  the 
purposes  us0d  by  the  organization  to 
qualify  for  mailing  at  the  Nonprofit 
Standard  Ma  il  rates. 

The  statuti  directs  the  Postal  Service 
to  standards  established  by  the  Internal 
Revenue  Service  (IRS)  and  the  courts 
with  respect ko  26  U.S.C.  513(a)  and  (c) 
of  the  Internal  Revenue  Code  to 
determine  whether  the  sale  of  an 
advertised  product  or  service  is 
substantially  related  to  the  qualifying 
purposes  of  in  organization. 

Based  on  the  past  several  years  of 
experience  administering  the  standard, 
and  considering  requests  from 
customers  seeking  guidance,  and  after 
further  consultation  with  the  IRS,  the 
Postal  Service  believes  it  appropriate  to 
refine  and  cliirify  its  policy  by  way  of 
revising  the  i  tandards.  The  goal  of  these 
revisions  is  to  promote  certainty  for 
customers  and  USPS  personnel  in 
making  accurate  determinations  of  an 
advertisement's  eligibility  for  the 
preferred  rates  based  on  IRS  standards 
in  the  tax  coae  and  its  implementing 
regulations  and  court  precedents. 

The  controlling  tax  law  provides  that 
if  the  produces  and  services  sold  by  a 
nonprofit  organization  are  substantially 
related  to  the  organization's  exempt 
piuposes,  tha|  income  derived  finm  their 
sale  is  exempt  from  the  Unrelated 
Business  Inctime  Tax  (UBIT).  See  26 
U.S.C.  sections  511.  512,  513(a). 
Accordingly,  the  amendment  at  section 
E670.5.4.d.l  j)f  the  DMM  explains  that 
the  Postal  Seivice  will  accept  mailings 
at  the  Nonprofit  Standard  Mail  rate  that 
contain  adve^sements  for  products  or 
services  so  lohg  as  the  authorized 
nonprofit  organization  certifies  that  the 
income  derived  fi'om  the  sale  of  the 
products  or  services  is  exempt  from 
UBIT  and  thc^e  products  or  services  are 
substantially  k^lated  to  the 
organization's  qualifying  nonprofit 
purposes.  Se^  39  U.S.C.  section 
3626(i)(l)(D)(|). 

The  certific|ation,^vhich  is 
incorporated  as  part  of  the  Nonprofit 
Standard  Majl  (A)  postage  statement,  is 
shown  here  fcr  emphasis.  There  is  no 
substantive  change.  However,  the 
mailer's  certification  of  eligibility  of 
substantially  related  advertisements  is 
specifically  etnphasized.  The  Postal 
Service  reserves  the  right  to  pursue 
appropriate  remedies  if  the  certification 


is  untrue.  The  revised  certification  reads 
as  follows: 

The  signature  of  a  mailer  certifies  that:  (1) 
the  mailing  does  not  violate  DMM  E670;  (2) 
the  income  derived  firom  the  sale  of  any 
products  or  services  advertised  in  the  mailing 
is  not  subject  to  the  Unrelated  Business 
Income  Tax  (UBIT)  and  any  products  and 
services  advertised  is  substantially  related  to 
the  nonprofit  organization's  authorized 
purpose  within  the  meaning  of  39  U.S.C. 
section  3626(j)(l)(D)(ii)(I)  and  26  U.S.C. 
section  513(a):  (3)  only  the  mailer's  matter  is 
being  mailed;  (4)  this  is  not  a  cooperative 
mailing  with  other  persons  or  organizations 
that  are  not  authorized  to  mail  at  Nonprofit 
Standard  Mail  rates  at  this  office;  (5)  this 
mailing  has  not  been  undertaken  by  the 
mailer  on  behalf  of  or  produced  for  another 
person  or  organization  not  authorized  to  mail 
at  Nonprofit  Standard  Mail  rates  at  this 
office;  (6)  this  mailing,  if  made  by  a  voting 
registration  official,  is  required  or  authorized 
by  the  National  Voter  Registration  Act  of 
1993;  and  (7)  it  will  be  liable  for  and  agrees 
to  pay,  subject  to  appeals  prescribed  by 
postal  laws  and  regulations,  any  revenue 
deficiencies  assessed  on  this  mailing, 
whether  due  to  a  finding  that  the  mailing  is 
cooperative  or  for  other  reasons.  (If  this  form 
is  signed  by  an  agent,  the  agent  certifies  that 
it  is  authorized  to  sign  this  statement,  that 
the  certification  binds  the  agent  and  the 
nonprofit  mailer,  and  that  both  the  nonprofit 
mailer  and  the  agent  will  be  liable  for  and 
agree  to  pay  any  deficiencies.) 

Mailers  are  encouraged,  but  not 
required,  to  begin  using  this 
certification  statement  immediately.  The 
revised  nonprofit  postage  statements 
will  be  published  in  the  Postal  Bulletin 
and  are  posted  on  USPS.com.  Copies 
have  been  given  to  presort  software 
vendors  to  incorporate  into  futiu^ 
software  releases.  Mailers  will  be 
required  to  use  this  new  certification 
statement  at  some  point  in  the  future, 
probably  when  the  USPS  implements 
new  rates  and  revises  and  ^stributes  a 
whole  new  set  of  postage  statements. 
These  amendments  to  the  DMM  are 
being  published  without  a  notice  and 
comment  provision  in  accordance  with 
5  U.S.C.  553(b)(B),  since  no  customers 
are  burdened  by  the  rule  change. 
Editorial  revisions  have  been  made  for 
clarity  and  references  to  related  tax  law 
provisions,  and  regulations  are  included 
for  customers'  convenience  in 
consulting  them. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 

List  of  Subjects  iu  39  CFR  Part  111 

Postal  Service. 


PART1 1 1— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406,  3621,  3626,  5001. 

2.  Revise  part  E670  of  the  Domestic 
Mail  Manual  to  include  additional 
section  5.6(f)  and  to  read  as  follows: 

E    EUgibility 

•        *        •        •        * 

E600    Standard  Mail 

***** 

E670    Nonprofit  Standard  Mail 

***** 

5.0    ELIGIBLE  AND  INELIGIBLE 
MATTER 


5.4    Prohibitions  and  Restrictions 

Nonprofit  Standard  Mail  rates  may 
not  be  used  for  the  entry  of  material  that 
advertises,  promotes,  offers,  or,  for  a  fee 
or  consideration,  recommends, 
describes,  or  announces  the  availability 
of: 
***** 

d.  Any  other  product  or  service  unless 
one  of  these  exceptions  is  met: 

(1)  The  sale  of  the  product  or  the 
provision  of  such  service  is 
substantially  related  to  the  exercise  or 
performance  by  the  organization  of  one 
or  more  of  the  piuposes  used  by  the 
organization  to  qualify  for  mailing  at 
Nonprofit  Standard  Mail  rates.  The 
criteria  in  IRS  regulations  at  26  CFR 
section  1.513-1(3),  supplemented  by  the 
definitions  in  5.6,  are  used  to  determine 
whether  an  advertisement,  promotion, 
or  offer  foB,a  product  or  service  is  for  a 
substantially  related  product  or  service 
and,  therefore,  eligible  for  Nonprofit 
Standard  Mail  rates. 

(2)  The  product  or  service  is 
advertised  in  Standard  Mail  (A)  material 
meeting  the  prescribed  content 
requirements  for  a  periodical 
publication.  The  criteria  in  5.8  are  used 
to  determine  whether  the  Standard  Mail 
(A)  material  meets  the  content 
requirements  for  a  periodical 
publication. 


5.6    Definitions,  Substantially  Related 
Advertising  Products 

For  the  standard  in  5.4d: 
a.  Standards  established  by  the 
Internal  Revenue  Service  (IRIS)  and  the 
courts  with  respect  to  26  USC  513(a) 
and  (c)  of  the  Internal  Revenue  Code  are 
used  to  determine  whether  the  sale  or 
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provision  of  an  advertised  product  or 
service,  whether  sold  or  offered  by  the 
organization  or  by  another  party,  is 
substantially  related  to  the  qualifying 
piirposes  of  an  organization. 
(Advertisements  in  Standeird  Mail  (A) 
material  that  meet  the  content 
requirements  for  a  periodical 
publication  need  not  meet  the 
substantially  related  standard  to  be 
mailable  at  the  Nonprofit  Standard  Mail 
rates.  See  5.4d(2)  and  5.8.) 

b.  To  be  substantially  related,  the  sale 
of  the  product  or  the  provision  of  the 
service  must  contribute  importantly  to 
the  accomplishment  of  one  or  more  of 
the  qualifying  purposes  of  the 
organization.  This  means  that  the  sale  of 
the  product  or  providing  of  the  service 
must  be  directly  related  to 
accomplishing  one  or  more  of  the 
purposes  on  which  the  organization's 
authorization  to  mail  at  the  Nonprofit 
Standard  Mail  rates  is  based.  The  sale  of 
the  product  or  providing  of  the  service 
must  have  a  causal  relationship  to  the 
achievement  of  the  exempt  piurposes 
(other  than  the  production  of  income)  of 
the  authorized  organization.  (Income 
produced  from  selling  an  advertised 
product  or  providing  a  service  does  not 
make  such  action  a  substantially  related 
activity,  even  if  the  income  will  be  used 
to  accomplish  the  purpose  or  pmposes 
of  the  authorized  organization.)  See  26 
CFR  section  1.513-l(d). 

(1)  If  an  organization  pays  Unrelated 
Business  Income  Tax  (UBIT)  on  the 
income  from  the  sale  of  a  product  or  the 
provision  of  a  service,  that  activity  is  by 
IRS  definition  not  substantially  related. 
See  26  U.S.C.  section  512.  The  fact  that 
an  organization  does  not  pay  such  tax, 
however,  does  not  establish  that  the 
activity  is  substantially  related  because 
other  criteria  may  exempt  the 
organization  bom  payment.  See  26  CFR 
section  1.513-l(e). 

(2)  Third-party  paid  advertisements 
may  be  included  in  material  mailed  at 
the  Nonprofit  Standard  Mail  rates  if  the 
products  or  services  advertised  are 
substantially  related  to  one  or  more  of 
the  purposes  for  which  the  organization 
is  authorized  to  mail  at  the  Nonprofit 
Standard  Mail  rates.  However,  if  the 
material  contains  one  or  more 
advertisements  that  are  not  substantially 
related,  the  material  is  not  eligible  for 
the  Nonprofit  Standard  Mail  rates, 
unless  it  is  part  of  material  that  meets 
the  content  requirements  described  in 
5.8  and  is  not  disqualified  fi'om  using 
the  Nonprofit  Standard  Mail  rates  under 
another  provision. 

c.  Annoimcements  of  activities  (e.g., 
bake  sale,  car  wash,  charity  auction, 
oratorical  contest)  are  considered 
substantiedly  related  if  substantially  all 


the  work  is  conducted  by  the  members 
or  supporters  of  an  authorized 
organization  without  compensation.  See 
26  U.S.C.  section  513(a)(1);  26  CFR 
section  1.513-l(e)(l). 

d.  Advertisements  for  products  and 
services,  including  products  and 
services  offered  as  prizes  or  premiums, 
are  considered  substantially  related  if 
the  products  and  services  are  received 
by  an  authorized  organization  as  gifts  or 
contribution.  See  26  U.S.C.  section 
513(a)(3);  26  CFR  section  1.513-l(e)(3). 

e.  An  advertisement,  promotion,  offer, 
or  subscription  order  form  for  a 
periodical  publication  meeting  the 
eligibility  criteria  in  E211  and  published 
by  one  of  the  types  of  nonprofit 
organizations  listed  in  2.0  is  mailable  at 
the  Nonprofit  Standard  Mail  rates. 

f.  Unless  the  mailing  is  ineligible  for 
the  Nonprofit  Standard  Mail  rates  for 
other  reasons,  mailings  will  be  accepted 
at  the  Nonprofit  Standard  Mail  rates 
upon  certification  that  income  derived 
fi'om  the  sale  of  products  or  services 
advertised  in  the  mailing  is  not  subject 
to  the  Unrelated  Business  Income  Tax 
(UBIT)  described  at  26  U.S.C.  section 
512,  and  that  each  of  the  products  or 
services  is  substantially  related  to  the 
nonprofit  organization's  qualifying 
pmpose. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  will  be 
published  in  the  Federal  Register  as 
provided  by  39  CFR  111.3. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  00-3157  Filed  2-10-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Part  388 

[Docket  No.  MARA[>-1 999-591 5] 

mN2133-AB39 

Administrative  Waivers  of  ttte 
Coastwise  Trade  l.aws  for  Eiigible 
Vessels 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Final  rule. 

summary:  The  Maritime  Administration 
(MARAD,  we,  our,  or  us)  is  publishing 
this  final  rule  to  implement  Tide  V  of 
the  Coast  Guard  Authorization  Act  of 
1998.  This  final  rule  implements 


regulations  that,  under  certain        ' 
circimistances,  will  waive  the  U.S.-build 
and  other  requirements  of  the  Passenger 
Services  Act  and  section  27  of  the 
Merchant  Marine  Act,  1920,  for  eligible 
vessels  to  be  documented  with 
appropriate  endorsement  for 
employment  in  the  coastwise  trade  as 
small  passenger  vessels  or  iminspected 
passenger  vessels  authorized  to  carry  no 
more  than  1 2  passengers  for  hire.  This 
administrative  process  will  improve  the 
responsiveness  of  the  Federal 
Government  in  meeting  the  needs  of 
many  vessel-operating  small  businesses. 
DATES:  The  effective  date  of  the  final 
rule  is  February  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  call  Michael  Hokana.  Office  of 
Ports  and  Domestic  Shipping,  Maritime 
Administration,  at  (202)  366-0760,  or 
you  may  write  to  him  at  the  following 
address:  Maritime  Administration, 
MAR-832,  Room  7201,  400  Seventh 
Street,  SW,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  Tide  V  of 
the  Coast  Gucird  Authorization  Act  of 
1998  authorizes  the  Secretary  of 
Transportation  to  grant  waivers  of 
certain  requirements  for  the  smallest  of 
passenger  vessels  (those  carrying  12  or 
fewer  passengers)  to  operate  in  tihe 
coastwise  trade.  In  order  to  carry  out  the 
provisions  of  the  law,  MARAD 
developed  a  procedure  (i.e.,  this  rule) 
for:  accepting  applications  from  the 
public,  providing  public  notice  of  the 
intent  to  issue  waivers  to  foreign  built 
vessels  for  use  in  the  coastwise 
passenger  trade,  a  set  of  criteria  to  test 
the  merits  of  the  applications,  a  decision 
process,  and  a  review  and  revocation 
process.  The  application  process 
requires  a  $300  non-refundable  fee,  an 
"adverse  affect"  assessment  on  the  U.S.- 
flag  shipping  and  vessel  building 
community,  and  a  requirement  that  the 
vessel  must  meet  U.S.  Coast  Guard 
dociunentation  standards.  After  the 
decision  process  is  completed  and  the 
waiver  is  approved,  MARAD  will  issue 
a  waiver  document  that  becomes  a 
permanent  part  of  the  vessel's  coastwise 
endorsement.  The  dociunent  will  set 
limits  on  the  vessel's  geographic  use 
and  will  require  MARAD's  prior 
approval  for  all  significant  changes  in 
the  vessel's  operation.  With  regard  to 
overall  processing,  MARAD  has  also 
prepared  a  revocation  procedure  for  use 
if  necessary  and  a  review  process  where 
the  Maritime  Administrator  may  review 
the  waiver  granting  and  revocation 
decisions  of  the  MARAD  staff. 

One  portion  of  the  law  requires  public 
notice  prior  to  rulemaking.  Accordingly, 
on  July  8, 1999  MARAD  published  a  60- 
day  notice  in  the  Federal  Register  (64 
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FR  36831)  sol  citing  comments  on  a 
proposed  rule  and  information 
collection  to  a|dminister  a  program 
implementing  the  above  law.  In 
response  to  ov  j  notice,  we  received 
three  letters  expressing  opinions  and 
recommending  changes.  MARAD  has 
considered  th^se  comments  and  has 
made  changesi  to  the  regidation  as 
necessary.  The  comments  and  our 
responses  follow. 

MARAD,  atttts  own  initiative,  made 
several  changas  to  the  proposed  text. 
None  of  these  changes  are  substantive. 
By  way  of  exatnples:  definitions  of 
"Administrator"  and  "MARAD"  are 
added  to  redute  the  length  of  the 
regulation  (Se:.  388.2);  the  wording  of 
the  Act  is  followed  more  closely,  such 
as  "certification"  being  replaced  with 
"certificate  of  documentation  with 
appropriate  endorsement"  (Sec.  388.2 
(c)  (2));  correc  ions  are  made,  as  in 
making  singular  "Applications;  fees" 
(Sec.  388.3  Tille)  and  "origins"  (Sec. 
388.3  (a)  (4));  i  iianged  the  organization 
that  the  check  should  be  made  out  to 
(Sec.  388.3  (c)  ;  and  the  wording  "vessel 
builders"  has  been  used  instead  of 
"shipbuilders"  in  several  places. 

CommentB  on  ithe  Proposed  Rule 

"3  Mates'  AflMZ  Connection  Inc. " 

The  first  letter,  from  "3  Mates"  MIMI 
Cormection  Inc.",  was  an  affirmation 
that  MARAD  was  serving  all  interests. 
No  further  action  on  the  part  of  MARAD 
is  required  with  regard  to  this  input. 

Classic  Sailing  Adventures 

The  second  letter,  from  the  president 
of  Classic  Sail  ng  Adventures,  contained 
three  recomm(  tndations.  In  sujnmary, 
the  recommendations  were  that 
MARAD:  (1)  Should  not  place 
geographic  restrictions  on  where  a 
waived  vesseljcan  operate:  (2)  shoidd 
eliminate  the  "adverse  assessment" 
consideration  Ion  U.S.-flaig  industries, 
and,  (3)  should  not  require  an 
application  fe«.  MARAD's  response  is 
that  because  off  the  requirements  of  the 
law,  and  previously  enacted  legislation, 
we  will  not  iniplement  any  of  these 
recommendations.  The  reasons  for 
keeping  these  provisions  in  the 
regulation  are  threefold.  The  geographic 
restriction  allows  MARAD  to  more 
closely  focus  On  who  might  be  affected 
by  a  waiver.  TId  eliminate  the  "adverse 
affect"  assessment  on  US.  operators  and 
shipbuilders  woidd  violate  enabling 
legislation,  which  specifically  requires 
an  "adverse  affect '  determination. 
Lastly,  the  apflication  fee  is  necessary 
to  recoup  estii  nated  direct  costs 
inciirred  in  th ;  processing  of  each 
application  asl  required  by  law. 


Passenger  Vessel  Association 

The  third  letter,  containing  20  specific 
recommendations,  was  received  from 
the  Passenger  Vessel  Association  (PVA), 
which  represents  U.S. -flag  passenger 
vessel  owners,  operators  and  builders. 
In  order  to  present  the 
recommendations  and  MARAD's 
decisions  in  a  clear  and  concise  manner, 
we  have  set  up  our  response  in  the 
following  format: 

Each  recommendation  is  provided  a 
nimiber,  followed  by  the  section  where 
the  rule  has  been  (or  might  have  been) 
changed.  "Proposed"  means  the  text  as 
originally  proposed  in  MARAD's  notice 
of  proposed  rulemaking. 
"Recommendation"  means  the 
recommendation  of  the  Passenger  Vessel 
Association,  and  "Decision"  is  the 
action  taken  by  MARAD.  Specific  word 
changes  are  underlined  in  Uie 
recommendation  for  clarity. 

1.  Section  388.2    Definitions 

Proposed:  In  paragraph  (2)  of  the 
definition  of  eligible  vessel  "If  rebuilt, 
was  rebuilt  outside  of  the  United  States 
at  least  3  years  before  the  certificate  of 
documentation  with  appropriate 
endorsement  would  become  effective." 

Recommendation:  The  PVA  requests 
the  inclusion  of  "if  granted"  in  the 
sentence:  "If  rebuilt,  was  rebuilt  outside 
of  the  United  States  at  least  3  years 
before  the  certificate  of  dociunentation 
with  appropriate  endorsement,  if 
granted,  would  become  effective."  The 
words  "if  granted"  ensure  applicants 
know  that  waivers  are  not  guaranteed. 

Decision:  MARAD  accepts  the 
requested  recommendation. 

2.  Section  388.3    Application;  Fee 

Proposed:  In  paragraph  (a)  "(a)  You 
may  apply  in  writing  to  the  Secretary, 
Maritime  Administration*   *   *" 

flecommendaWon;  Change  "you"  in 
paragraph  (a)  to  read:  "(a)  An  owner  of 
a  vessel  may  apply  in  writing  to  the 
Secretary,  Maritime 
Administration*  *  *" 

The  reconunendation  would  insert  the 
new  words  "an  owner  of  a  vessel"  in 
place  of  the  word  "you"  in  order  to 
ensme  only  vessel  owners  apply  for 
waivers.  The  PVA  coidd  not  see  any 
other  rationale  for  a  person  other  than 
an  owner  applying  for  a  waiver. 

Decision:  MARAD  accepts  the 
requested  recommendation. 

3.  Section  388.3    Application;  Fee 

Proposed:  Paragraph  (a),  question 
number  (5)  on  the  application:  "Name, 
address,  and  telephone  number  of  the 
applicant  and  vessel  owner  if  different 
from  the  applicant." 


Recommendation:  Change  paragraph 
(a),  question  niunber  (5)  on  the 
application  to  read:  "Name,  address, 
and  telephone  number  of  the  vessel 
owner." 

The  recommendation  would  delete 
the  words  "applicant"  and  "vessel 
owner  if  different  than  applicant"  in 
order  to  accept  applications  only  from 
owners. 

Decision:  MARAD  accepts  the 
recommendation. 

4.  Section  388.3  Application;  Fee 

Proposed:  This  requirement  was  not 
covered  in  the  proposed  rule. 

Recommendation:  The  PVA 
recommends  a  new  requirement  to  the 
waiver  application  that  would  read  as  a 
new  question  (8): 

(8)  A  statement  explaining  the  duration  of 
the  applicant's  ownership  of  the  vessel,  his 
cost  of  purchasing  or  otherwise  obtaining  the 
vessel,  the  person  or  source  from  whom  he 
obtained  the  vessel,  and  the  uses  to  which  he 
has  put  the  vessel  since  obtaining  it. 

The  PVA  justifies  this  requirement  as 
better  enabling  the  government  to 
determine  if  the  waiver  will  have  an 
effect  on  an  industry. 

Decision:  MARAD  believes  this 
question  to  be  intrusive  and 
uimecessary  to  carry  out  MARAD's 
responsibilities  and  does  not  accept  the 
change  recommendation. 

5.  Section  388.4 
.  Waiver 

Proposed:  In  paragraph  (a)  General 
criteria: 

(1)  A  waiver  of  the  foreign  build  and/or 
foreign  rebuild  prohibition  in  the  coastwise 
trade  laws  will  be  granted  for  an  eligible 
vessel  if  we  determine  that  the  employment 
of  the  vessel  in  the  coastwise  trade  will  not 
unduly  adversely  affect — 
(i)  United  States  vessel  builders;  or 
(ii)  The  coastwise  trade  business  of  any 
person  who  employs  vessels  built  in  the 
United  States  in  that  business. 

Recommendation:  It  is  recommended 
that  the  words  "only  if  be  inserted  in 
paragraph  (a)  (General  criteria,  (1): 

(1)  A  waiver  of  the  foreign  build  and/or 
foreign  rebuild  prohibition  in  the  coastwise 
trade  laws  will  be  granted  for  an  eligible 
vessel  only  if  we  determine  that  the 
employment  of  the  vessel  in  the  coastwise 
trade  will  not  unduly  adversely  affect — 
(i)  United  States  vessel  builders;  or 
(ii)  The  coastwise  trade  business  of  any 
person  who  employs  vessels  built  in  the 
United  States  in  that  business. 

The  PVA  would  like  to  ensure  that 
MARAD  would  interpret  the  two 
industry  areas  of  consideration  for 
adverse  impact  separately  such  that  an 
adverse  impact  on  operators  or  vessel 
builders  would  be  seen  to  be  an  adverse 
impact  subject  to  rejection. 


Criteria  for  Grant  of  a 
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Decision:  MARAD  agrees  with  this 
logic  and  will  follow  this  interpretation. 
The  words  "only  if  are  added  in  the 
final  rule. 

6.  Section  388.4    Criteria  for  Grant  of  a 
Waiver 

Proposed:  In  paragraph  (a)  General 
criteria,  (1): 

(1)  A  waiver  of  the  foreign  build  and/or 
foreign  rebuild  prohibition  in  the  coastwise 
trade  laws  will  be  granted  for.  an  eligible 
vessel  only  if  we  determine  that  the 
employment  of  the  vessel  in  the  coastwise 
trade  will  not  unduly  adversely  affect — 
(i)  United  States  vessel  builders;  or 
(ii)  The  coastwise  trade  business  of  any 
person  who  employs  vessels  built  in  the 
United  States  in  that  business. 

Recommendation:  In  paragraph  (a) 
General  criteria,  (1)  The  PVA 
recommends  the  deletion  of  the  word 
unduly  from  the  phrase  as  this  sets  too 
hi^  of  a  standard  for  adverse  impact. 

Decision:  MARAD  believes  that  to 
remove  the  word  "unduly"  would 
require  the  rejection  of  a  waiver  request 
for  the  smallest  and  most  frivolous  of 
adverse  conditions.  The 
recommendation  is  not  accepted. 

7.  Section  388.4    Criteria  for  Grant  of  a 
Waiver 

Proposed:  This  issue  was  not  covered 
in  the  proposed  rule. 

Recommendation:  At  the  end  of 
paragraph  (a)  General  criteria  (1),  the 
PVA  requests  the  following  statement  be 
inserted  to  allow  larger  passenger  cruise 
vessel  operators  to  claim  adverse  affect. 

The  determination  of  unduly  adverse  affect 
on  a  coastwise  operator  or  a  U.S.  shipbuilder 
should  not  be  limited  to  operators  or  builders 
of  vessels  carrying  12  or  fewer  passengers. 

Decision:  MARAD  will  use  the 
following  sentence  instead: 

We  may  not  limit  the  determination  of 
'unduly  adverse  affect'  on  a  coastwise 
operator  or  an  U.S.  vessel  builder  to 
operators  or  builders  of  vessels  carrying  12  or 
fewer  passengers. 

This  is  a  reasonable  recommendation, 
as  it  will  allow  MARAD  to  gauge  impact 
on  U.S.-flag  vessels  of  all  sizes.  MARAD 
accepts  the  recommendation  with  the 
changed  language. 

8.  Section  388.4     Criteria  for  Gran  t  of  a 
Waiver 

Proposed:  In  paragraph  (a)  General 
criteria,  (2)  "We  may  evaluate  the 
expected  impact  of  the  proposed  waiver 
on  the  basis  of  information  received 
from  all  sources,  including  public 
comment,  internal  investigation  and 
analysis,  and  any  other  sources  of 
information  deemed  appropriate." 

Recommendation:  In  paragraph  (a) 
General  criteria,  (2)  The  PVA 


recommends  that  the  word  "may"  be 
replaced  with  the  word  "will"  in  the 
sentence;  and  that  the  evaluation  will 
take  into  account  "all"  the  information 
received  from  all  sources. 

We  will  evaluate  the  expected  impact  of 
the  proposed  waiver  on  the  basis  of  all  the 
information  received  *   •   * 

Decision:  MARAD  accepts  the 
premise  and  changes  the  wording  from 
"may"  to  "vnll"  and  from  "and"  to  "or" 
in  order  to  maintain  flexibility  as  to  the 
information  needed  to  make  a  decision. 

We  will  evaluate  the  expected  impact  of 
the  proposed  waiver  on  the  basis  of  all  the 
information  received  from  all  sources, 
including  public  comment,  internal 
investigation  and  analysis,  or  any  other 
sources  of  information  deemed  appropriate. 

9.  Section  388.4    Criteria  for  Grant  of  a 
Waiver 

Proposed:  In  paragraph  (b)  Impact  on 
U.S.  vessel  builders: 

We  may  use  the  following  criteria  to 
determine  the  effect  on  U.S.  vessel  builders. 

Recommendation:  The  recommended 
change  is  to  delete  the  word  "may"  and 
replace  it  with  the  word  "wilT'  in  the 
sentence: 

We  will  use  the  following  criteria  to 
determine  the  effect  on  U.S.  vessel  builders. 

Decision:  MARAD  prefers  to  maintain 
the  flexibility  that  "may"  provides  in  as 
much  as  there  may  need  to  be  more  than 
one  criteria  weighed  in  making  a 
decision. 

10.  Section  388.4     Criteria  for  Grant  of 
a  Waiver 

Proposed:  In  paragraph  (c)  Impact  on 
coastwise  trade  operators: 

We  may  use  the  following  criteria  to 
determine  the  effect  on  existing  operators  of 
U.S. -built  vessels  in  coastwise  trade: 

(1)  Whether  the  proposed  vessel  of  the 
applicant  and  the  vessel(s)  of  an  existing 
operator(s)  (or  the  vessel(s)  of  an  operator 
that  can  demonstrate  it  has  taken  definite 
steps  to  begin  operation): 

(i)  Are  of  similar  size; 

(ii)  Are  of  similar  characteristics; 

(iii)  Would  provide  similar  commercial 
service;  and 

(iv)  Would  operate  in  the  same  geographic 
area. 

Recommendation:  In  paragraph  (c) 
Impact  on  coastwise  trade  operators,  the 
PVA  commented  that  the  original 
phrasing  was  too  narrow.  MARAD's 
original  phrasing  would  not  allow  a 
vessel  owner  to  claim  adverse  effect  if 
the  U.S.-built  vessel  was  a  different  size, 
although  employed  in  similar 
commercial  service  as  a  foreign 
proposed  vessel. 


Decision:  MARAD  agrees  with  the 
premise  of  the  comment  and  has 
changed  the  final  rule  to  read: 

We  may  use  the  following  criteria  to 
determine  the  effect  on  existing  operators  of 
U.S.-built  vessels  in  coastwise  trade: 

(1)  Whether  the  proposed  vessel  of  the 
applicant  and  a  vessel  of  an  existing  operator 
(or  the  vessel  of  an  operator  that  can 
demonstrate  it  has  taken  definite  steps  to 
begin  operation)  would  provide  similar 
commercial  service  and  would  operate  in  the 
same  geographic  area. 

This  new  language  eliminates  the 
previous  criterion  that  in  order  to  be 
adversely  affected,  the  impacted  vessel 
must  be  of  similar  size  and  similar 
characteristics. 

1 1 .  Section  388.4    Criteria  for  Gran  t  of 
a  Waiver 

Proposed:  This  issue  was  not  covered 
in  the  proposed  rule. 

Recommendation:  PVA  proposes  a 
new  paragraph  (d)  as  foUows: 

(d)  Advance  notice  and  approval  needed 
for  changes. 

When  we  approve  a  waiver  application,  we 
will  notify  the  applicant  that  no  substantial 
change  in  the  employment  of  the  vessel  in 
the  coastwise  trade  may  be  made  without 
prior  notice  to  MARAD.  Failure  to  provide 
advance  notice  of  a  proposed  change  in 
employment  creates  a  presumption  that  the 
waiver  should  be  revoked  under  section 
388.5. 

Decision:  MARAD  has  reviewed  this 
proposal  and  has  added  the  following  in 
the  final  rule: 

(d)  Advance  notice  and  approval  needed 
for  changes. 

When  we  approve  a  waiver  application,  we 
will  notify  the  applicant  that  the  applicant 
may  not  make  substantial  changes  in  the 
employment  of  the  vessel  in  the  coastwise 
trade  without  prior  notice  to  K4ARAD.  If  the 
applicant  fails  to  provide  advance  notice  of 
substantial  changes  fo  MARAD.  we  may 
immediately  revoke  the  waiver  under  section 
388.5. 

The  change  is  accepted  with 
MARAD's  modifications. 

12.  Section  388.5    Criteria  for 
Revocation  of  a  Waiver 

Proposed:  In  paragraph  (a): 

(a)  We  may  revoke  a  waiver  previously 
granted  under  this  pari  if  we  determine  that 
the  employment  of  the  vessel  in  the 
coastwise  trade  has  substantially  changed 
since  the  issuance  of  the  endorsement, 

and — 

Recommendation:  In  paragraph  (a), 
the  PVA  recommends  changing  the  first 
sentence  to  read  as  follows,  deleting  the 
word  "may"  and  replacing  it  with 
"will". 

(a)  We  will  revoke  a  waiver  previously 
granted  under  this  paragraph  if  we  determine 
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Decision: 
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13.  Section 
Revocation  of 


.5    Criteria  for 
a  Waiver 


111 


Proposed 

(3)  The  ei 
adversely  affect 

(i)  United 

(ii)  The  coastit'ise 
person  who  em 
United  States. 


paragraph  (a)(3): 
mpldyment  of  the  vessel  unduly 


:  Stai  es 


vessel  builders;  or 
trade  business  of  any 
I  loys  vessels  built  in  the 


Recommenc  ation:  In  paragraph  (a) 
(3),  the  change  recommendation  from 
the  PVA  is  to  i  emove  the  word 
"  "unduly""  fr  jm  the  phrase  "unduly 
adversely  afi&  ts"  as  it  sets  too  high  a 
standard  for  adverse  impact  on  industry. 

Decision:  M  KRAD  believes  that  to 
remove  "undu  ly"  would  require  the 
revocation  of  i  waiver  request  for  the 
smallest  and  n  lost  frivolous  of  adverse 
conditions.  M.  ^RAD  does  not  accept  the 
reconunendatj  on. 
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(b)  We  will 
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paragraph  (b): 

the  effects  of  the 
e  waived  vessel  in  the 
3n  the  basis  of  the 
ived  from  all  sources  * 


RecommenQation:  In  paragraph  (b), 
reconunendations,  PVA 
thatltheword  "may"  be 
'  in  the  following 
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ev  iluate  the  effects  of  the 
he  waived  vessel  in  the 
an  the  basis  of  the 
ved  from  all  sources  * 


Decision:  M  \RAD  accepts  the 
premise  and  c  langes  the  wording  from 
"may"  to  "wil"  and  from  "and"  to  "or" 
in  order  to  ma  ntain  flexibility  as  to  the 
information  ni  teded  to  make  a  decision. 
We  also  made  the  change  to  indicate 
that  we  will  e^  aluate  *   *   *  on  the  basis 
of  all  the  infoi  mation  received  *   *   * 


(b)  We  will 
employment  of 
coastwise  trade 
information  received 
including  publ 
investigation  a 
sources  of  information 


'  evj 


and 


luate  the  effects  of  the 
he  waived  vessel  in  the 
3n  the  basis  of  all  the 
from  all  sources, 
comment,  internal 
analysis,  or  any  other 

deemed  appropriate. 


15.  Section  388.6    Process 

Proposed:  These  issues  were  not 
covered  in  the  proposed  rule. 

(a)  Recommendation:  The  PVA  would 
like  additional  public  notice  of  federal 
actions  with  regard  to  passenger  vessel 
waivers  and  recommended  the 
following  three  changes: 

The  notice  of  the  waiver  application 
should  be  printed  at  least  once  a  week 
for  three  weeks  in  one  or  more 
newspapers  of  general  circulation  for 
the  geographic  area  in  which  the  vessel 
will  be  operated.  The  notice  should  be 
published  by  MARAD,  and  be  of  one- 
quarter  page  newspaper  size. 

Decision:  Because  MARAD  is  an 
agency  of  the  Federal  Government, 
MARAD  considers  the  Federal  Register 
the  appropriate  public  forum  for  the 
announcement  of  proposed  waiver 
actions  and  will  not  require  the 
publication  of  proposed  waivers  in  local 
newspapers.  MARAD  does  not  accept 
this  recommendation. 

(b)  Recommendation:  Notice  of 
federcd  waiver  action  should  be 
distributed  by  e-mail  to  interested 
parties. 

Decision:  MARAD  actions  will  be 
available  publicly  on  the  electronic 
docket  provided  by  DOT.  MARAD  does 
not  believe  that  any  additional 
electronic  notification  is  necessary. 

(c)  Recommendation:  MARAD  should 
maintain  a  proposed  waiver  listing  on 
its  website. 

Decision:  MARAD  will  post  its  notices 
and  all  comments  received  on  the 
electronic  docket.  This  activity  and  the 
notice  in  the  Federal  Register  will  meet 
our  public  notice  requirements. 

16.  Section  388.6    Process 

Proposed:  In  paragraph  (a)  Initial 
process: 

In  the  absence  of  duly  filed  objections  to 
an  application,  and  in  the  absence  of  undue 
market  impact  on  vessel  operators  or  vessel 
builders  otherwise  discovered  by  us,  we  will 
assume  that  there  will  be  no  adverse  effect. 

,  Recommendation:  In  paragraph  (a) 
Initial  process,  the  PVA  objects  to  the 
word  "assume"  as  it  implies  favoritism 
towards  an  application  for  waiver.  No 
specific  rewording  was  recommended. 
Decision:  MARAD  has  reviewed  this 
section  and  is  changing  the  word 
"assume"  to  "conclude"  in  the  final 
rule  as  this  is  how  MARAD  will  base  its 
adverse  impact  decision.  The  new  text 
will  read: 

In  the  absence  of  duly  filed  objections  to 
an  application,  and  in  the  absence  of  undue 
market  impact  on  vessel  operators  or  vessel 
builders  otherwise  discovered  by  us,  we  will 
conclude  that  there  will  be  no  adverse  effect. 


1 7.  In  Section  388.6    Process 

Proposed:  In  paragraph  (a): 

The  decision  will  be  communicated  to  the 
applicant,  those  who  have  submitted  written 
comments,  and  the  Coast  Guard. 

This  issue  was  not  covered  in 
paragraph  (c). 

Recommendation:  In  paragraph  (c). 
The  PVA  recommended  in  paragraph  (c) 
a  revision  to  require  notification  in 
writing  of  MARAD  actions,  such  as  in 
the  phrase: 

Each  decision  to  grant,  deny,  or  revoke  a 
waiver  will  be  made  in  writing,  and  a  copy 
of  the  written  decision  will  be  provided  to 
each  applicant  and  other  parties  to  the 
decision. 

Decision:  MARAD  accepts  the 
recommendation  that  decisions  will  be 
in  writing  and  has  added  that  language 
to  both  paragraph  (a)  and  (c). 

18.  Section  388.6    Process 

Proposed:  In  Paragraph  (c):  certain 
parties  may".  .  .  petition  the  Maritime 
Administrator  to  review  a  waiver, 
waiver  denial,  or  waiver  revocation 
within  five  (5)  days  of  such 
determination." 

Recommendation:  In  paragraph  (c): 
Review  of  determinations.  PVA 
recommends  that  the  time  limits  on 
petitioning  should  run  fi-om  the  date  of 
a  person's  receipt  of  the  written  notice 
(not  the  date  of  determination).  The 
PVA  believes  to  do  otherwise  would 
frustrate  a  distant  party's  ability  to  seek 
a  review  or  appeal. 

Decision:  MARAD  understands  this 
condition  and  changes  to  the  following 
wording: 

Applicants  and  persons  who  submitted 
comments  in  response  to  a  Federal  Register 
may  petition  the  Administrator  to  review  a 
waiver,  waiver  denial,  or  waiver  revocation 
within  five  (5)  business  days  after  MARAD 
files  the  decision  in  the  docket. 

This  revision  by  MARAD  provides 
added  flexibility  for  interested  parties 
by  making  the  time  limit  five  business 
days  instead  of  calendar  days.  Similarly, 
making  the  time  limits  effective  based 
on  when  the  decision  is  filed  in  the 
docket  provides  further  flexibility. 
Further,  all  time  references  have  been 
changed  to  business  days  in  the  final 
rule. 

1 9.  Under  Section  338. 7    Sunset 
Provision 

Proposed:  In  the  first  sentence:  "We 
wall  grant  no  waivers  after  September 
30,  2002  unless  the  statutory  authority 
to  grant  waivers  is  extended  beyond  that 
date." 

Recommendation:  The  PVA 
recommends  the  deletion  of  the  phrase 
"imless  the  statutory  authority  to  grant 
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waivers  is  extended  beyond  that  date" 
as  it  implies  a  prediction  of 
Congressional  action. 

Decision:  MARAD  accepts  the 
recommendation  and  has  deleted  this 
phrase  in  the  final  rule. 

20.  Section  338.7    Sunset  Provision 

Proposed:  The  second  sentence  reads: 
"Any  waiver  granted  prior  to  September 
30,  2002  vdll  continue  in  effect  imtil 
otherwise  invalidated  or  revoked  under 
chapter  121  of  tide  46,  United  States 
Code." 

Recommendation:  The  PVA  claims 
that  this  sentence  may  not  have  a  legal 
basis. 

Decision:  MARAD  has  conducted  a 
legal  review  of  this  remark  and  has 
decided  to  rephrase  the  statement  as 
follows:  "We  will  grant  no  waivers  on 
or  after  September  30,  2002." 

Therefore,  vfith  the  public  comments 
having  been  considered,  and  the 
appropriate  changes  made  to  the 
regulation  a  program  description 
follows: 

Program  Description:  Within  the 
Department  of  Transportation  there  are 
two  agencies  with  responsibilities 
related  to  the  coastwise  bade  laws.  The 
U.S.  Coast  Guard  issues  the  vessel 
documents  and  endorsements  that 
authorize  vessels  to  engage  in  the 
coastwise  trade.  However,  the  Secretary 
of  Transportation  has  delegated  to 
MARAD  the  authority  to  process 
applications  for  waivers  of  the  coastwise 
laws  and  to  determine  the  effect  of 
waivers  of  the  coastwise  trade  laws  op 
United  States  vessel  builders  and 
United  States-built  vessel  coastwise 
trade  businesses.  We  are  ouUining  the 
procedures  to  be  followed  in  processing 
applications  for  waivers,  or  revoking 
waivers  previously  granted.  Upon  grant 
of  a  waiver,  MARAD  will  notify  the 
applicant  and  the  U.S.  Coast  Guard. 
Thereafter,  you  may  register  the  vessel 
so  waived  with  the  U.S.  Coast  Guard 
imder  the  U.S.  Coast  Guard's  normal 
procedures,  provided  the  vessel  is 
otherwise  eligible. 

Vessels  eligible  for  a  waiver  of  the 
coastwise  trade  laws  will  be  limited  to 
foreign-built  or  foreign  rebuilt  small 
passenger  vessels  and  uninspected 
passenger  vessels  as  defined  by  section 
2101  of  Title  46,  United  States  Code. 
Vessels  of  imknown  origin  will  be 
considered  foreign  built.  Additionally, 
vessels  requested  for  consideration  must 
be  greater  than  three  (3)  years  old.  We 
will  not  grant  waivers  in  instances 
where  such  waiver  activity  will  have  an 
unduly  harmful  impact  on  U.S. 
shipyards  or  U.S.-flag  ship  operators. 
Specifically,  and  in  order  to  meet  the 
public  conunent  provisions  of  Title  V,  it 


is  our  intention  to  publish  waiver 
requests  for  comment  in  the  Federal 
Register.  After  a  period  of  time  to 
evaluate  conunents  and  assess  the 
impact  that  the  proposed  waivers  will 
have  on  the  U.S.-flag  shipping  and 
shipbuilding  industry,  we  will  issue  a 
determination. 

In  assessing  the  adverse  effect  of  grant 
of  a  particular  waiver,  we  may  consider 
sales  of  vessels  of  the  same  type  and 
size  and  for  the  same  trade  by  domestic 
shipbuilders.  As  an  example,  the  grant 
of  a  waiver  for  a  motor  vessel  might  not 
have  an  adverse  effect  on  sales  by  a 
builder  of  sailboats.  As  for  adverse 
affects  on  coastwise  trade  businesses, 
we  may  look  at  the  type  of  service  and 
geographic  location  of  the  applicant  and 
the  objector.  An  intended  service 
providing  day  trips  for  whale  watching 
might  not  affect  a  service  providing 
weeklong  trips  on  a  sailing  ship.  A 
charter  service  in  Maine  might  not  affect 
a  charter  service  in  California.  Each 
decision  will  be  made  on  the  facts  of  the 
individual  circumstances,  including  the 
degree  of  competition  in  a  proposed 
market. 

We  do  not  have  the  authority  to  waive 
citizenship  requirements  for  vessel 
ownership  and  documentation.  The  U.S. 
Coast  Guard  will  ascertain  whether  the 
shipowner  is  qualified  as  a  citizen  to 
register  a  vessel.  In  addition,  the  U.S. 
Coast  Guard,  not  MARAD,  will 
determine  whether  a  particiUar  vessel 
will  be  considered  a  small  passenger 
vessel  or  an  uninspected  passenger 
vessel.  However,  we  may  refuse  to 
process  an  application  if  the  vessel  is 
not  the  type  eligible  for  a  waiver. 
Prospective  applicants  for  a  coastvtrise 
trade  law  waiver  may  wish  to  consult 
with  the  U.S.  Coast  Guard  prior  to 
initiating  the  waiver  application  process 
witi  MARAD. 

Under  Title  V,  MARAD  also  has  the 
authority  to  revoke  coastwise 
endorsements  under  the  limited 
circimistances  where  a  foreign-built  or 
foreign-rebuilt  passenger  vessel, 
previously  allowed  into  service, 
substantially  changes  that  service  and 
the  vessel  is  employed  other  than  as  a 
small  passenger  vessel  or  an 
uninspected  passenger  vessel  or  the 
vessel  is  having  an  undidy  harmful 
impact  on  U.S.-vessel  builders  or 
persons  who  employ  U.S. -built  vessels 
in  the  domestic  trade.  The  procedure  for 
revocation  of  a  MARAD  waiver  will 
include  the  publication  of  a  notice  in 
the  Federal  Register  seeking  public 
comments  on  the  proposed  revocation. 
Secondly,  we  will  determine  the  extent 
of  the  allegedly  detrimental  activity  and, 
if  an  undue  impact  is  found,  we  will 
issue  a  formal  letter  of  waiver 


revocation  with  an  appropriate  grace 
period.  This  determination  will  be  sent 
to  the  U.S.  Coast  Guard  for  revocation 
of  the  vessel's  coastwise  endorsement. 
MARAD's  decisions  to  grant  or  deny 
a  waiver  and  to  revoke  or  not  revoke  a 
waiver  will  not  be  final  until  after  time 
for  review  has  expired.  Applicants  and 
persons  who  submitted  comments  in 
response  to  a  Federal  Register  notice 
may  petition  the  Maritime 
Administrator  to  review  a  waiver 
determination,  or  request  the  Maritime 
Administrator  not  to  review  a  waiver 
determination.  Relatively  short  time 
periods  are  provided  for  this  review 
process. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  significant  under 
section  3(f)  of  Executive  Order  12866, 
and  as  a  consequence,  OMB  did  not 
review  the  rule.  This  final  rule  is  not 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
26,  1979).  The  costs  and  benefits 
associated  with  this  rulemaking  are 
considered  to  be  so  minimal  that  no 
further  analysis  is  necessary.  Vessels 
ehgible  for  a  waiver  of  the  coastwise 
trade  laws  will  be  limited  to  foreign 
built  or  foreign  re-built  small  passenger 
vessels  and  uninspected  passenger 
vessels  as  defined  by  section  2101  of 
Tide  46,  United  States  Code. 
Additionally,  vessels  requested  for 
consideration  must  be  greater  than  (3) 
years  old.  We  will  not  grant  waivers  in 
instances  where  such  waiver  activity 
will  have  an  undidy  adverse  affect  on 
U.S.  vessel  builders  or  U.S.  businesses 
that  use  U.S.  flag  vessels.  Under  Tide  V, 
MARAD  also  has  the  authority  to  revoke 
coastwise  endorsements  imder  the 
limited  circumstances  where  a  foreign- 
built  or  foreign-rebuilt  passenger  vessel, 
previously  allowed  into  service, 
substantially  changes  that  service  and 
the  vessel  is  employed  other  than  as  a 
small  passenger  vessel  or  an 
uninspected  passenger  vessel  or  the 
vessel  is  having  an  luididy  adverse 
affect  on  U.S.  vessel  builders  or  persons 
who  employ 'U.S.-built  vessels  in  the 
domestic  trade. 

Executive  Order  13132 

We  analyzed  this  rulemaking  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  13132 
("Federalism")  and  have  determined 
that  it  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  summary 
impact  statement.  The  regulations 
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Regulatory  Fh  xibility  Act 

The  Regulatory  Flexibility  Act 
requires  MAR  \D  to  assess  the  impact 
that  regulatioi  is  will  have  on  small 
entities.  After  analysis  of  this  final  rule 
MARAD  certil  ies  that  this  final  rule  will 
not  have  a  sigi  dficant  economic  impact 
on  a  substanti  d  number  of  small 
businesses.  Although  we  expect  many 
applicants  for  vessel  waivers  to  be  small 
businesses,  wo  do  not  believe  that  the 
economic  impjact  will  be  significant. 
This  regulation  allows  MARAD  to  waive 
the  U.S.-build  and  other  requirements 
for  eligible  vei  sels  and  adds  a  small 
economic  ben  jfit  to  applicants.  This 
regulation  wil  only  allow  vessels  to 
carry  the  statutory  maximiun  of  12 
passengers.  Ai  i  a  consequence,  MARAD 
estimates  that  a  vessel  applicant  who 
receives  a  wai  i^er  may  earn  a  few 
hundred  dolla  rs  per  year  for  localized 
operations  (ge  ^graphic  restrictions 
apply)  such  a:  whale  watching  and 
personalized  pshing  expeditions.  Also, 
the  economic  Impact  of  this  rule  is 
limited  becau:  e  it  precludes  vessel 
operators  fron  participating  in  other 
economic  acti  /ities  such  as  carrying 
cargo  and  con  mercial  fishing. 
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not  result  in  costs  of  $100  million  or 
more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments 

MARAD  believes  that  regulations  in 
this  final  rule  will  have  no  significant  or 
unique  effect  on  the  communities  of 
Indian  tribal  governments  when 
analyzed  under  the  principles  and 
criteria  contained  in  Executive  Order 
13084  (Consultation  and  Coordination 
with  Indian  Tribal  Governments). 
Therefore,  the  funding  and  consultation 
requirements  of  this  Executive  Order 
would  not  apply. 

Regulation  Identifier  Number  (RIN) 

A  regidation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Sub|ects  in  46  CFR  Part  388 

Administrative  practice  and 
procedure.  Maritime  carriers.  Passenger 
vessels,  Reporting  and  record  keeping 
requirements. 

Accordingly,  the  Maritime 
Administration  adds  a  new  part  388  to 
46  CFR  chapter  11,  subchapter  J,  to  read 
as  follows: 

PART  388— ADMINISTRATIVE 
WAIVERS  OF  THE  COASTWISE  TRADE 
LAWS  FOR  ELIGIBLE  VESSELS 

Sec. 

388.1  Purpose. 

388.2  Definitions. 

388.3  Application;  fee. 

388.4  Criteria  for  grant  of  a  waiver.     - 

388.5  Criteria  for  revocation  of  a  waiver. 

388.6  Process. 

388.7  Sunset  provision. 

Authority:  46  App.  U.S.C.  1114(b);  49 
U.S.C.  322;  Public  Law  105-383,  112  Stat. 
3445  (46  U.S.C.  12106  note);  49  CFR  1.66(cc). 

§388.1    Purpose. 

This  part  prescribes  regulations 
implementing  the  provisions  of  Title  V 
of  Public  Law  105-383,112  Stat.  3445, 
which  grants  the  Secretary  of 
Transportation  authority  to  review  and 
approve  applications  for  waiver  of  the 
coastwise  trade  laws  to  allow  the 
carriage  of  no  more  than  1 2  passengers 
for  hire  on  vessels,  which  are  tliree 
years  old  or  more,  built  or  rebuilt 


outside  the  United  States,  and  grants 
authority  for  revocation  of  those 
waivers. 

§  388.2    Definitions. 

For  the  purposes  of  this  part: 

(a)  Administrator  means  the  Maritime 
Administrator. 

(b)  Coastwise  Trade  Laws  include: 

(1)  The  Coastwise  Endorsement 
Provision  of  the  Vessel  Documentation 
Laws,  (46  U.S.C.  12106); 

(2)  The  Passenger  Services  Act, 
section  8  of  the  Act  of  June  19,1886  (46 
App.  U.S.C.  289);  and 

(3)  The  Jones  Act,  section  27  of  the 
Merchant  Marine  Act,  1920  (46  App. 
U.S.C.  883). 

(c)  Eligible  Vessel  means  a  vessel 
otherwise  eligible  for  a  U.S.  Coast  Guard 
certificate  of  docuitientation  (i.e.  of  five 
or  more  tons)  that  is  either  a  small 
passenger  vessel  or  an  uninspected 
passenger  vessel  that — 

.  (1)  Was  not  built  ^  the  United  States 
and  is  at  least  3  years  of  age;  or 

(2)  If  rebuilt,  was  rebuilt  outside  the 
United  States  at  least  3  years  before  the 
certificate  of  dociunentation  with 
appropriate  endorsement,  if  granted, 
would  become  effective. 

(d)  MARAD  means  the  Maritime 
Administration,  U.S.  Department  of 
Transportation. 

(e)  Secretary  means  the  Secretary  of 
Transportation. 

(f)  The  terms,  small  passenger  vessel, 
uninspected  passenger  vessel,  and 
passenger  for  hire  have  the  meaning 
given  such  terms  by  46  2102  U.S.C. 

§  388.3    Application ;  fee. 

(a)  An  owner  of  the  vessel  may  apply 
in  writing  to  the  Secretary,  MARAD, 
MAR-120,  Room  7210,  400  7th  St.,  SW., 
Washington,  DC  20590,  for  an 
administrative  waiver  of  the  coastwise 
trade  laws  of  the  United  States  for  an 
eligible  vessel  to  carry  no  more  than  12 
passengers  for  hire.  The  application 
need  not  be  in  any  particular  format,  but 
must  be  signed  and  contain  the 
following  information: 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested. 

(2)  Size,  capacity  and  tonnage  of 
vessel  (state  whether  tonnage  is 
measured  pursuant  to  46  U.S.C.  14502, 
or  otherwise,  and  if  otherwise,  how 
measured). 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade. 

(4)  Date  and  place  of  construction  and 
(if  applicable)  rebuilding.  (If  applicant  is 
unable  to  determine  the  origin  of  the 
vessel,  foreign  construction  will  be 
assumed). 

(5)  Name,  address,  and  telephone 
number  of  vessel  owner. 
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(6)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators,  including  a 
statement  describing  the  operations  of 
existing  operators. 

(7)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 

(b)  MARAD  may  ask  additional 
questions  of  the  applicant  as  part  of  the 
application  review. 

(c)  You  must  enclose  a  non- 
refundable application  fee  for  each 
waiver  requested,  in  the  form  of  a  check 
or  money  order  for  $300,  made  out  to 
the  order  of  "Maritime 
Administration — Transportation. " 

§  388.4    Criteria  for  grant  of  a  waiver. 

(a)  General  criteria.  (1)  We  will  waive 
the  foreign  build  and/or  foreign  rebuild 
prohibition  in  the  coastwise  trade  laws 
for  an  eligible  vessel  only  if  we 
determine  that  the  employment  of  the 
vessel  in  the  coastwise  trade  will  not 
unduly  adversely  affect — 

(i)  United  States  vessel  builders;  or 
(ii)  The  coastwise  trade  business  of 
any  person  who  employs  vessels  built  in 
the  United  States  in  that  business. 

(2)  We  may  not  limit  the 
determination  of  "unduly  adverse 
affect"  on  a  coastwise  operator  or  an 
U.S.  vessel  builder  to  operators  or 
builders  of  vessels  carrying  1 2  or  fewer 
passengers. 

(3)  We  will  evaluate  the  expected 
impact  of  the  proposed  waiver  on  the 
basis  of  all  the  information  received 
from  all  sources,  including  public 
comment,  internal  investigation  and 
analysis,  or  any  other  sources  or 
information  deemed  appropriate. 

(b)  Impact  on  U.S.  vessel  builders.  We 
may  use  the  following  criteria  to 
determine  the  effect  on  U.S.  vessel 
builders:  Whether  a  potentially 
impacted  U.S.  vessel  builder  has  a 
history  of  construction  of  similar 
vessels,  or  can  demonstrate  the 
capability  and  capacity  to  build  a 
similar  vessel,  for  use  in  the  same 
geographic  region  of  the  United  States, 
as  the  proposed  vessel  of  the  applicant. 

(c)  Impact  on  coastwise  trade 
operators.  We  may  use  the  following 
criteria  to  determine  the  effect  on 
existing  operators  of  U.S. -built  vessels 
in  coastwise  trade: 

(1)  Whether  the  proposed  vessel  of  the 
applicant  and  a  vessel  of  an  existing 
operator  (or  the  vessel  of  an  operator 
that  can  demonstrate  it  has  taken 
definite  steps  to  begin  operation)  would 
provide  similar  commercial  service  and 
would  operate  in  the  same  geographic 
area. 

(2)  The  number  of  similar  vessels 
operating  or  proposed  to  operate  in  the 
same  market  with  the  same  or  similar 


itinerary,  relative  to  the  size  of  the 
market. 

(d)  Advance  notice  and  approval 
needed  for  changes.  When  we  approve 
a  waiver  application,  we  will  notify  the 
applicant  that  the  applicant  may  not 
make  substantial  changes  in  the 
employment  of  the  vessel  in  the 
coastwise  trade  without  prior  notice  to 
MARAD.  If  the  applicant  fails  to  provide 
advance  notice  of  substantial  changes  to 
MARAD,  we  may  immediately  revoke 
the  waiver  imder  §  388.5. 

§388.5    Criteria  for  revocation  of  a  waiver. 

(a)  We  may  revoke  a  waiver 
previously  granted  under  this  part  if  we 
determine  that  the  employment  of  the 
vessel  in  the  coastwise  trade  has 
substantially  changed  since  the  issuance 
of  the  endorsement,  and — 

(1)  The  vessel  is  employed  other  than 
as  a  small  passenger  vessel  or  an 
uninspected  passenger  vessel;  or 

(2)  The  employment  of  the  vessel 
unduly  adversely  affects — 

(i)  United  States  vessel  builders;  or 
(ii)  The  coastwise  trade  business  of 

any  person  who  employs  vessels  built  in 

the  United  States. 

(b)  We  will  evaluate  the  effects  of  the 
employment  of  the  waived  vessel  in  the 
coastwise  trade  on  the  basis  of  the 
information  received  from  all  sources, 
including  public  comment,  internal 
investigation  and  analysis,  or  any  other 
sources  of  information  deemed 
appropriate. 

§388.6    Process. 

(a)  Initial  process.  We  will  review 
each  application  for  completeness  as 
received.  We  will  notify  the  applicant  if 
additional  information  is  necessary  or  if 
the  application  does  not  meet  the  initial 
eligibility  requiremeilts  for  a  waiver.  All 
applications  that  pass  the  initial 
screening  will  be  available  for  public 
inspection  in  the  Department  of 
Transportation  Docket  Room  following 
publication  in  the  Federal  Register.  We 
will  publish  a  notice  of  such 
applications  in  the  Federal  Register. 
Interested  parties  will  be  given  an 
opportunity  to  comment  on  whether 
introduction  of  any  of  the  proposed 
vessels  would  adversely  affect  them.  In 
the  absence  of  duly  filed  objections  to 
an  application,  and  in  the  absence  of 
imdue  market  impact  on  vessel 
operators  or  vessel  builders  otherwise 
discovered  by  us,  we  will  conclude  that 
there  will  be  no  adverse  effect.  If  an 
objection  to  an  application  is  received, 
additional  information  may  be  sought 
from  the  objector.  The  applicant  will  be 
given  a  sufficient  amount  of  time  to 
respond.  The  Dfrector,  Office  of  Ports 
and  Domestic  Shipping,  will  then  either 


make  a  decision  based  on  the  written 
submissions  and  all  available 
information  or  may,  as  a  matter  of 
discretion,  hold  a  hearing  on  the 
application.  The  decision  will  be 
communicated  in  writing  to  the 
applicant,  those  who  have  submitted 
written  comments,  and  the  Coast  Guard. 
If  MARAD  grants  a  waiver,  the  applicant 
must  thereafter  contact  the  Coast  Guard 
to  obtain  the  necessary  documentation 
for  domestic  operation,  provided  the 
vessel  and  its  owner,  otherwise  qualify. 

(b)  Revocation.  We  may,  upon  the 
motion  of  an  interested  party,  or  upon 
our  own  motion,  publish  a  notice  in  the 
Federal  Register,  proposing  to  revoke  a 
waiver  granted  imder  this  part.  We  may 
request  additional  information  from  any 
respondent  to  the  notice.  The  Director. 
Office  of  Ports  and  Domestic  Shipping, 
will  then  either  make  a  decision  based 
on  the  written  submissions  and 
additional  publicly  available 
information  or  may,  as  a  matter  of 
discretion,  refer  the  request  for  the 
revocation  to  a  hearing.  MARAD  will 
communicate  its  decision  in  writing  to 
the  waiver  recipient,  the  requestor  (if 
any),  each  respondent  to  the  proposed 
revocation  notice;  and  the  Coast  Guard. 
If  MARAD  revokes  a  waiver,  the  Coast 
Guard  shall  revoke  the  vessel's 
coastwise  endorsement. 

(c)  Review  of  determinations.  (1)  The 
decisions  by  the  Director,  Office  of  Ports 
and  Domestic  Shipping,  to  grant  a 
waiver,  deny  a  waiver,  or  revoke  a 
waiver  will  not  be  final  until  after  time 
for  discretionary  review  by  the 
Administrator  has  expired.  Applicants 
and  persons  who  submitted  comments 
in  response  to  a  Federal  Register  notice 
may  petition  the  Administrator  to 
review  a  waiver,  waiver  denial,  or 
waiver  revocation  within  five  (5) 
business  days  after  MARAD  files  the 
decision  in  the  docket.  Each  petition  for 
review  should  state  the  petitioner's 
interest  and  the  reasons  review  is  being 
sought,  clearly  pointing  out  any  alleged 
errors  of  fact  or  misapplied  points  of 
law.  Within  three  (3)  business  days  of 
submission  of  a  petition  for  review, 
applicants  for  a  waiver  and  persons  who 
submitted  comments  in  response  to  a 
Federal  Register  notice  may  request  the 
Administrator  not  to  review  a  waiver, 
waiver  denial,  or  waiver  revocation. 

(2)  Such  petitions  and  responses  may 
be  sent  by  facsimile  to  the  Secretary, 
Maritime  Administration,  at  (202)  366- 
9206.  To  the  extent  possible,  each 
petitioner  or  respondent  should  send  a 
copy  of  their  petition  or  response  to 
other  interested  parties  by  facsimile  at 
the  same  time  the  submission  is  made 
to  MARAD.  The  Administrator  will 
decide  whether  to  take  review  within 
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§388.7    Sunset 

We  will  grant 
September  30 

Dated:  Februar 
By  Order  of  th 
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Secretary. 
[FRDoc.  0()-317fi 
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section  251(c)(4)  discounted  resale 
obligation,  without  regard  to  their 
classification  as  telephone  exchange 
service  or  exchange  access  service.  The 
Commission,  however,  reaches  a 
different  result  as  to  advanced  services 
sold  to  Internet  Service  Providers  for 
inclusion  in  a  high-speed  Internet 
service  offering,  concluding  that  these 
advanced  services  are  inherently 
different  from  advanced  services  made 
available  direcdy  to  business  and 
residential  end-users,  and  as  such,  are 
not  subject  to  the  discounted  resale 
obligations  of  section  251(c)(4). 

DATES:  Effective  March  13,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Staci  Pies,  Attorney  Advisor,  Common 
Carrier  Bureau,  Policy  and  Program 
Planning  Division,  202-418-1580. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order  (Second  R&O),  in  CC 
Docket  No.  98-147,  adopted  November 
2, 1999,  and  released  November  9,  1999. 
This  Second  Report  and  Order 
addresses  the  issue  raised  in  the  Notice 
of  Proposed  Rulemaking  in  this  docket 
(Advanced  Services  Order  and  NPRM), 
63  FR  45246,  August  25,  1998.  On 
December  22,  1999,  the  Commission 
released  an  Errata  correcting  various 
ministerial  errors  in  the  Second  R&O. 
The  complete  text  of  the  Second  R&O 
and  the  Errata  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center,  Courtyard  Level,  445  12th 
Street,  S.W..  Washington,  D.C.  and  also 
may  be  purchased  fi-om  the 
Commission's  copy  contractor. 
International  Transcription  Services 
(ITS  Inc.),  CY-B400,  445  12th  Street, 
SW,  Washington.  DC. 

Synopsis  of  the  Second  Report  and 
Order 

/.  Introduction 

1.  The  Second  R&O  concludes,  based 
on  an  examination  of  the  statutory 
language,  the  Act's  purpose,  and  the 
specific  facts,  that  advanced  services 
sold  to  residential  and  business  end- 
users  are  subject  to  the  section  251(c)(4) 
discounted  resale  obligation,  without 
regard  to  their  classification  as 
telephone  exchange  service  or  exchange 
access  service.  Moreover,  the  Second 
R&O  concludes  that  advanced  services 
sold  to  Internet  Service  Providers  under 
volume  and  term  discount  plans  are 
inherently  and  substantially  different 
from  advanced  services  made  available 
directly  to  business  and  residential  end- 
users,  and  as  such,  are  not  retail  services 
and  are  not  subject  to  the  discounted 
resale  obligations  of  section  251(c)(4). 


//.  Discussion 

2.  The  Second  R&O  finds  that 
advanced  services  are 
telecommunications  services  that 
predominantly  are  offered  to  residential 
and  business  end-users  and  to  Internet 
Service  Providers — all  subscribers  that 
are  not  telecommunications  qarriers. 
Moreover,  advanced  services  made 
available  directly  to  business  and 
residential  end-users  are  provided  "at 
retail." 

3.  The  Second  R&O  finds  that 
although  Congress  used  the  term  "at 
retail"  to  identify  the  types  of 
transactions  that  are  subject  to  a 
wholesale  discount,  it  is  not  clear  how 
the  Commission  should  interpret  the 
term.  The  Act  does  not  define  the  term 
"at  retail,"  andthe  legislative  history  on 
section  251(c)(4)  provides  only  minimal 
clarification  of  Congress'  intentions 
with  regard  to  the  appropriate  definition 
and  application  of  the  term.  Although 
the  legislative  history  suggests  that  the 
Conunission  should  interpret  section 
251(c)(4)  in  such  a  way  so  as  to  create 
affordable  resale  opportunities  in  order 
to  stimulate  the  development  of  local 
competition,  while  still  allowing 
incumbents  to  recover  their  costs  for 
providing  these  services,  there  is  no 
indication  in  the  legislative  history  that 
Congress  considered  how  "at  retail" 
should  be  construed  in  the  context  of 
the  sale  of  data  services  to  Internet 
Service  Providers  as  an  input 
component  to  their  information  service 
offerings  to  the  ultimate  end-user. 

4.  Webster's  Unabridged  Dictionary 
defines  the  term  "retail"  as  "the  sale  of 
commodities,  goods,  articles,  etc. 
individually  or  in  small  quantities  or 
parcels  directly  to  the  consumer." 
Similarly,  Black's  Law  Dictionary 
defines  retail  as  "[a]  sale  for  final 
consumption  in  contrast  to  a  sale  for 
further  sale  or  processing  (i.e., 
wholesale)  *   *   *  to  the  ultimate 
consumer."  Based  on  these  definitions, 
the  Second  R&O  finds  that  retail 
transactions  necessarily  involve  direct 
sales  of  a  product  or  service  to  the 
ultimate  consumer  for  her  own  personal 
use  or  consumption. 

5.  The  Second  R&O  concludes  that  an 
Internet  Service  Provider  is  purchasing 
the  DSL  service  for  the  sole  purpose  of 
combining  the  telecommunications 
service  with  its  own  information  service 
and  offering  a  new  retail  service,  i.e., 
high-speed  Internet  service,  to  the 
ultimate  end-user.  In  this  process,  the 
Internet  Service  Pi-ovider  adds  value  to 
the  bulk  DSL  telecommunications 
service  by  dividing  that  service  for 
individual  consxuner  use  and  adding  the 
Internet  service,  thus  enabling  the 
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Internet  Service  Provider  to  offer  and 
sell  the  newly  created  information 
service  to  the  ultimate  consumer:  the 
residential  or  business  subscriber.  For 
these  reasons,  the  Internet  Service 
Provider  is  not  the  ultimate  end-user. 

6.  Further,  the  DSL  services  that 
incumbents  are  offering  to  Internet 
Service  Providers  specifically 
contemplate  that  the  Internet  Service 
Provider  will  be  the  entity  providing  to 
the  ultimate  end-user  many  services 
t)rpically  associated  with  retail  sales, 
thus  reinforcing  the  conclusions  of  the 
Second  R&O  that  the  bulk  DSL  services 
are  not  retail  services  offered  to  the 
ultimate  end-users.  Any  Internet  Service 
Provider  that  purchases  a  bulk  DSL 
service  must  itself,  rather  than  the 
incumbent,  provide  these  typical  retail 
services  to  the  ultimate  consumer. 
These  facts  underscore  that  bulk  DSL 
services  sold  to  Internet  Service 
Providers  are  markedly  different  from 
the  retail  DSL  services  designed  for 
individual  end-user  consimiption. 

7.  In  contrast,  the  Second  R&O  finds 
that  some  incumbent  LECs  are  selling 
single  lines  of  DSL  service  directly  to 
residential  and  business  end-users. 
These  customers  buy  the  DSL  service  to 
meet  their  own  internal 
telecommunications  needs.  The  Second 
R&O  concludes  that  an  incumbent  LEG 
DSL  offering  to  residential  and  business 
end-users  is  clearly  a  retail  offering 
designed  for  and  sold  to  the  ultimate 
end-user.  Accordingly,  the  Second  R&O 
finds  that  DSL  services  designed  for  and 
sold  to  residential  and  business  end- 
users  are  subject  to  the  discounted 
resale  obligations  of  section  251(c)(4). 
The  Second  R&O  concludes,  however, 
that  section  251(c)(4)  does  not  apply 
where  the  incimibent  LEG  offers  DSL 
services  as  an  input  component  to 
Internet  Service  Providers  who  combine 
the  DSL  service  with  their  own  Internet 
service. 

8.  The  Second  R&O  notes  that  the 
conclusions  therein  do  not  change  the 
regulatory  status  of  the  Internet  Service 
Provider,  which  the  Gommission 
previously  has  concluded  to  be  em 
information  service  provider  rather  than 
a  telecommunications  carrier. 

9.  The  Second  R&O  finds  that  its 
conclusions  are  consistent  with  the 
Commission's  decision  regarding  the 
scope  of  section  251(c)(4)  as  set  forth  in 
the  Local  Competition  First  Report  and 
Order.  61  FR  45476,  August  29,  1996, 
where  the  Gommission  resolved  that  the 
type  of  exchange  access  services 
predominantly  offered  to  interexchange 
carriers  are  not  subject  to  the  discounted 
resale  obligations  of  section  251(c)(4). 
Nonetheless,  the  Second  R&O  clarifies 
that  advanced  telecommunication 


services  sold  directly  to  residential  and 
business  end-users  are  not  exempt  frt)m 
these  obligations,  even  though  such 
services  may  be  classified  as  exchange 
access  services. 

III.  Final  Regulatory  Flexibility  Analysis 
(FRFA) 

1.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.G.  section 
603,  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Advanced  Services  Order  and  NPRM. 
The  Gommission  sought  wrritten  public 
comment  on  the  proposals  in  the 
Advanced  Services  Order  and  NPRM, 
including  comment  on  the  IRFA.  This 
present  FRFA  conforms  to  the  RFA. 

A.  Need  for  and  Objectives  of  This 
Second  Report  and  Order  and  the  Rules 
Adopted  Herein 

2.  In  order  to  encoiu^ge  competition 
among  carriers  to  develop  and  deploy 
new  advanced  services,  it  is  critical  that 
the  marketplace  for  these  services  be 
conducive  to  investment,  innovation, 
and  meeting  the  needs  of  consumers.  In 
this  Second  Report  and  Order,  we  seek 
to  ensure  that  all  carriers  have  economic 
incentives  to  innovate  and  invest  in  new 
technologies. 

3.  We  amend  our  rules  to  clarify  that 
advanced  services  sold  to  Internet 
Service  Providers  as  an  input 
component  to  the  Internet  Service 
Providers'  own  retail  Internet  service 
offering  are  not  subject  to  the 
discoimted  resale  obligations  of  section 
251(c)(4).  We  also  amend  our  rules  to 
clarify  that,  notwithstanding  the  fact 
that  advanced  services  sold  to  Internet 
Service  Providers  are  excluded  from  the 
residential  resale  obUgations  of  section 
251(c)(4),  advanced  telecommunication 
services  sold  directly  to  residential  and 
business  end-users  are  not  exempt  from 
these  obligations,  even  though  such 
services  may  be  classified  as  exchange 
access  services. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Gomments  in  Response  to  the 
IRFA 

4.  In  the  IRFA,  we  stated  that  any  rule 
changes  would  impose  minimum 
burdens  on  small  entities.  We  indicated 
that  the  IRFA  solicited  comment  on 
alternatives  to  our  proposed  rules  that 
would  minimize  the  impact  they  may 
have  on  small  entities.  The  comments 
we  received  did  not  respond  directly  to 
the  issue  addressed  in  this  Order. 

G.  Description  and  Estimates  of  the 
Number  of  Small  Entities  Affected  by 
the  Second  Report  and  Order 

5.  The  RFA  generally  defines  "small 
entity"  as  haying  the  same  meaning  as 


the  term  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
imder  the  Small  Business  Act,  unless 
the  Commission  has  developed  one  or 
more  definitions  that  are  appropriate  to 
its  activities.  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
that:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation:  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SB A). 
The  SBA  has  defined  a  small  business 
for  Standard  Industrial  Classification 
(SIC)  categories  4812  (Radiotelephone 
Communications)  and  4813  (Telephone 
Conununications,  Except 
Radiotelephone)  to  be  small  entities 
when  they  have  no  more  than  1 ,500 
employees.  We  first  discuss  the  number 
of  small  telephone  companies  falling 
within  these  SIC  categories,  then 
attempt  to  refine  further  those  estimates 
to  correspond  with  the  categories  of 
telephone  companies  that  are  commonly 
used  under  our  rules. 

6.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  conunon  carrier  and  related  providers 
nationwide,  as  well  as  the  numbers  of 
commercial  wireless  entities,  appears  to 
be  data  the  Commission  publishes 
annually  in  its  Carrier  Locator  report, 
derived  from  filings  made  in  connection 
with  the  Telecommunications  Relay 
Service  (TRS).  According  to  data  in  the 
most  recent  report,  there  are  3,604 
interstate  carriers.  These  carriers 
include,  inter  alia,  local  exchange 
carriers,  wireline  carriers  and  service 
providers,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone 
operators,  providers  of  telephone  toll 
service,  providers  of  telephone 
exchange  service,  and  resellers. 

7.  We  have  included  small  inciunbent 
LECs  in  this  present  RFA  analysis.  As 
noted  above,  a  "small  business"  under 
the  RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
[e.g.,  a  telephone  communications 
business  having  1,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  inciunbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scopte.  We  have  therefore 
included  small  incumbent  LECs  in  this 
RFA  analysis,  although  we  emphasize 
that  this  RFA  action  has  no  effect  on 
FCC  analyses  and  determinations  in 
other,  non-RFA  contexts. 
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8.  Total  Nun  ber  of  Telephone 
Companies  Aff  ?cted.  The  United  States 
Bureau  of  the  Uensus  ("the  Census 
Bureau")  reports  that,  at  the  end  of 
1992,  there  weie  3,497  firms  engaged  in 
providing  telep  hone  services,  as  defined 
therein,  for  at  li  sast  one  year.  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
cellular  carrier! i,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  PCS  providers, 
covered  SMR  providers,  and  resellers.  It 
seems  certain  t|iat  some  of  those  3,497 
telephone  serv^e  firms  may  not  qualify 
as  small  entities  or  small  inciimbent 
LECs  because  they  are  not 
"independentlj^ owned  and  operated." 
For  example,  a  PCS  provider  that  is 
affiliated  with  *n  interexchange  carrier 
having  more  thkn  1,500  employees 
would  not  meei  the  definition  of  a  small 
business.  It  see^s  reasonable  to 
conclude,  therefore,  that  fewer  than 
3,497  telephony  service  firms  are  small 
entity  telephony  service  firms  or  small 
incumbent  LEQs  that  may  be  affected  by 
the  decisions  apd  rules  of  the  present 


action. 

9.  Wireline 
Providers.  SB 
definition  of  s 
communicatio: 


Triers  and  Service 
has  developed  a 
all  entities  for  telephone 
companies  other  than 
radiotelephone' companies.  The  Census 
Bureau  reports  that,  there  were  2,321 
such  telephone!  companies  in  operation 
for  at  least  one  Vear  at  the  end  of  1992. 
According  to  SBA's  definition,  a  small 
business  telephone  company  other  than 
a  radiotelephone  company  is  one 
employing  no  more  than  1,500  persons. 
All  but  26  of  thk  2,321  non- 
radiotelephonej  companies  listed  by  the 
Census  Bureau  were  reported  to  have 
fewer  than  1,000  employees.  Thus,  even 
if  all  26  of  those  companies  had  more 
than  1,500  employees,  there  w^ould  still 
be  2,295  non-radiotelephone  companies 
that  might  qualify  as  small  entities  or 
small  incumbent  LECs.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  we  aije  unable  at  this  time  to 
estimate  with  grater  precision  the 
number  of  wire  line  carriers  and  service 
providers  that  \  vould  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  2,295  small 
entity  telephonje  commimications 
companies  othAr  than  radiotelephone 
companies  thai!  may  be  affected  by  the 
decisions  and  tlules  of  the  present 
action. 

10.  Local  Exchange  Carriers,  Resellers 
and  Internet  Se  rvice  Providers.  Neither 
the  Commissio  i  nor  SBA  has  developed 


a  definition  of  small  local  exchange 
carriers  (LECs),  competitive  local 
exchange  carriers  (CLECs),  resellers,  or 
Internet  Service  Providers  (ISPs).  The 
closest  applicable  definition  for  these 
carrier-tj^es  imder  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  niunber  of 
these  carriers  nationwide  of  which  we 
are  aware  appears  to  be  the  data  that  we 
collect  annually  in  connection  with  the 
TRS.  According  to  our  most  recent  data, 
there  are  1,410  LECs,  129  CLECs,  and 
351  resellers. 

11.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  nimiber  of  these 
carriers  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1,410  small 
entity  LECs  or  small  inciunbent  LECs, 
129  CLECs,  and  351  resellers  that  may 
be  affected  by  the  decisions  and  rules  of 
the  present  action. 

12.  Internet  Service  Providers.  SBA 
has  developed  a  small  business  size 
standard  for  "Information  Retrieval 
Services,"  SIC  code  7375.  This  category 
includes  establishments  primarily 
engaged  in  providing  online  database 
information  retrieval  services,  on  a 
contract  or  fee  basis.  According  to  SBA 
regulations,  a  small  business  under  this 
category  is  one  having  annual  receipts 
of  $18  million  or  less.  Based  on  firm 
size  data  provided  by  the  Bureau  of  the 
Census,  3,123  firms  are  smedl  under 
SBA's  $18  million  size  standard  for  SIC 
code  7375.  Although  some  of  these  ISPs 
might  not  be  independently  owned  and 
operated,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  ISPs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  3,123  or  fewer  small  entity 
ISPs  that  may  be  affected  by  the 
decisions  and  rules  of  the  present 
action. 

D.  Siunmary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

13.  We  require  incumbent  LECs  to 
make  available  at  a  wholesale  discount 
advanced  services  sold  at  retail  to 
residential  and  business  end-users, 
without  regard  to  their  classification  as 
telephone  exchcmge  service  or  exchange 
access  service.  We  determine  that 
complying  with  these  rules  may  require 
use  of  operational,  accoimting,  billing, 
and  legal  skills.  We  believe,  however. 


that  incumbent  LECs  will  already  have 
these  skills. 

14.  The  burden  of  compliance  with 
this  requirement  is  minimal  because, 
pursuant  to  section  251(c),  incumbent 
LECs  already  must  comply  with  state 
mandated  wholesale  discount 
requirements  for  all  telecommunications 
services  they  provide  at  retail  to 
subscribers  who  are  not 
telecommimications  carriers. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Small  Incimibent  LECs,  and  Alternatives 
Considered 

15.  Section  251(c)(4)  imposes  on  all 
incumbent  LECs,  including  small 
incumbent  LECs,  the  duty  to  offer  for 
resale  at  wholesale  rates  "any 
telecommunications  service  that  the 
carrier  provides  at  retail  to  subscribers 
who  are  not  telecommimications 
carriers."  The  Conunission's 
conclusions  in  this  order  clarify  this 
statutory  obligation.  The  order  imposes 
no  additional  obligations  on  incimibent 
LECs. 

F.  Report  to  Congress 

16.  The  Commission  will  send  a  copy 
of  the  Second  Report  and  Order, 
including  this  FRFA,  in  a  report  to  be 
sent  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  See  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  the 
Second  Report  and  Order,  including  this 
FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  Second 
Report  and  Order  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register.  See 

5  U.S.C.  604(b). 

IV.  Procedural  Matters 

17.  Accordingly,  It  is  ordered  that, 
pursuant  to  sections  1  through  4, 10, 
201,  202,  251  through  254.  256,  271,  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  151-154, 
160,  201,  202,  251-254,  256,  271.  and 
303  (r),  the  Second  Report  and  Order  is 
hereby  Adopted.  The  requirements 
adopted  in  this  Second  Report  and 
Order  shall  be  effective  March  13,  2000. 

18.  The  actions  contained  in  this 
Second  Report  and  Order  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995  and  found  to 
impose  no  new  or  modified  reporting 
and  recordkeeping  requirements  or 
burdens  on  the  public. 

List  of  Subjects  in  47  CFR  Part  51 

Communications.  Common  carriers. 
Telecommunications 
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Federal  Communications  Commission. 
Magalie  Roman  Salas. 

Secretary. 

Rule  Changes 

Part  51  of  Title  47  of  the  Code  of 
Federal  Regidations  is  amended  as 
follows: 

PART  51— INTERCONNECTION 

1.  The  authority  for  part  51  continues 
to  read  as  follows: 

Authority:  Sections  1-5,  7,  201-05,  207- 
09,  218.  225-27,  251-54,  271,  332,  48  Stat. 
1070,  as  amended,  1077;  47  U.S.C.  151-55, 
157,  201-05,  207-09,  218,  225-27,  251-54, 
271,  332,  unless  otherwise  noted. 

2.  Section  51.605  iramended  by 
revising  paragraph  (b),  and  adding 
paragraphs  (c),  (d)  and  (e)  to  read  as 
follows: 

§51.605    AcMWonal  obligations  of 
incumbent  local  exchange  carriers. 

***** 

(b)  For  purposes  of  this  subpart, 
exchange  access  services,  as  defined  in 
section  3  of  the  Act,  shall  not  be 
considered  to  be  telecommunications 
services  that  incumbent  LECs  must 
make  available  for  resale  at  wholesale 
rates  to  requesting  telecommunications 
carriers. 

(c)  For  purposes  of  this  subpart, 
advanced  telecommunications  services 
sold  to  Internet  Service  Providers  as  an 
input  component  to  the  Internet  Service 
Providers'  retail  Internet  service  offering 
shall  not  be  considered  to  be 
telecommunications  services  offered  on 
a  retail  basis  that  incumbent  LECs  must 
make  available  for  resale  at  wholesale 
rates  to  requesting  telecommunications 
carriers. 

(d)  Notwithstanding  paragraph  (b)  of 
this  section,  advanced 
telecommunications  services  that  are 
classified  as  exchange  access  services 
are  subject  to  the  obligations  of 
paragraph  (a)  of  this  section  if  such 
services  are  sold  on  a  retail  basis  to 
residential  and  business  end-users  that 
are  not  telecommunications  carriers. 

(e)  Except  as  provided  in  §  51.613,  an 
incumbent  LEC  shall  not  impose 
restrictions  on  the  resale  by  a  requesting 
carrier  of  telecommunications  services 
offered  by  the  incumbent  LEC. 

2.  Section  51.607  is  revised  to  read  as 
follows: 

§  51 .607    Wholesale  pricing  standard. 

The  wholesale  rate  that  an  incumbent 
LEC  may  charge  for  a 
telecommunications  service  provided    • 
for  resale  to  other  telecommunications 
carriers  shall  equal  the  rate  for  the 
telecommunications  service,  less 


avoided  retail  costs,  as  described  in 
section  51.609.  For  purposes  of  this 
subpart,  exchange  access  services,  as 
defiined  in  section  3  of  the  Act,  shall  not 
be  considered  to  be  telecommunications 
services  that  incumbent  LECs  must 
make  available  for  resale  at  wholesale 
rates  to  requesting  telecommunications 
carriers. 

[FR  Doc.  00-3196  Filed  2-10-00;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

CFR  48  Parts  1825  and  1852 

Standard  Clause  for  Export  Controlled 
Technology 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  This  is  a  final  rule  amending 
the  NASA  FAR  Supplement  (NFS)  to 
add  a  contract  clause  the  purpose  of 
which  is  to  assiu^  contractors  (and 
offerors)  imderstand  that  they  are 
responsible  for  export  compliance  in 
accordance  with  law  and  regidation. 
and  that  they  should  not  rely  on  NASA 
to  obtain  necessary  licenses  in 
execution  of  the  contracted  work.  This 
clause  complies  with  performance  based 
contacting  principles.  It  notifies  the 
contractor  of  its  responsibilities  imder 
the  International  Traffic  in  Arms 
Regulations  (ITAR)  and  the  Export 
Administration  R^^ations  (EAR) 
during  contract  performance. 
Additional,  tailored  clauses  may  be 
required  when  specific  exemptions  or 
licenses  are  applicable,  as,  for  example, 
with  the  International  Space  Station. 
These  clauses  would  be  developed  on  a 
case-by-case  basis. 

EFFECTIVE  DATE:  February  11.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Flynn.  NASA,  Office  of 
Prociuement,  Contract  Management 
Division  (Code  HK),  (202)  358-0460. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  proposed  rule  was  published  in  the 
Federal  Register  on  October  28,  1999 
(64  FR  58031-58032).  No  comments 
were  received.  This  final  rule  adopts  the 
proposed  rule  without  change. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  regulation 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 


because  it  does  not  impose  any  new 
requirements. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  any  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subiects  in  46  CFR  Parts  1825 
and  1852 

Government  prociu^ment. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement. 

Accordingly,  48  CFR  Parts  1825  and 
1852  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1825  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1) 

PART  1825— FOREIGN  ACQOISmON 

2.  Sections  1825.970,  1825.970-1,  and 
1825.970-2  are  added  to  read  as  follows: 

1625.976    ExfKMt  confrol. 

1625.970-1    Background. 

(a)  NASA  contractors  and 
subcontractors  are  subject  to  U.S.  export 
control  laws  and  regulations,  including 
the  International  Traffic  in  Arms 
Regulations  (ITAR),  22  CFR  Parts  120 
through  130,  and  the  Export 
Administration  Regulations  (EAR),  15 
CFR  Parts  730  through  799.  The 
contractor  is  responsible  for  obtaining 
the  appropriate  licenses  or  other 
approvals  from  the  Department  of  State 
or  the  Department  of  Commerce  when  it 
exports  hardware,  technical  data,  or 
software,  or  provides  technical 
assistance  to  a  foreign  destination  or 
"foreign  person",  as  defined  in  22  CFR 
120.16,  and  there  are  no  applicable  or 
available  exemptions/exceptions  to  the 
ITAR/EAR,  respectively.  A  pmrson  who 
is  lawfully  admitted  for  permanent 
residence  in  the  United  States  is  not  a 
"foreign  person".  (See  22  CFR  120.16 
and  15  CFR  734.2(b)(2)(ii).) 

(b)  The  exemption  at  22  CFR 
125.4(b)(3)  of  the  ITAR  provides  that  a 
contractor  may  export  technical  data 
without  a  license  if  the  contract  between 
the  agency  and  the  exporter  provides  for 
the  export  of  the  data.  The  clause  at 
1852.225-70,  Alternate  I,  provides 
contractual  authority  for  the  exemption, 
but  the  exemption  is  available  only  after 
the  contracting  officer,  or  designated 
representative,  provides  written 
authorization  or  direction  enabling  its 
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use.  It  is  NASA 
exemption  at 
only  be  used 
(including 
a  NASA  foreigi  i 
terms  of  an  in 
furtherance  of 
collaborative 
officer  must 
Center  Export 
granting  the 
use  this  exem 


1825.970-2 

Insert  the 
Export  License;  i 
contracts, 
foreign  entities 
its  Alternate  I 
office  indicates 
(including 
by  the  contractbr 
partner  pursuai  it 
agreement. 


policy  that  the 
2fe  CFR  125.4(b)(3)  may 
w  len  technical  data 
software)  is  exchanged  with 
partner  pursuant  to  the 
t^rnational  agreement  in 
i  II  international 
el  fort.  The  contracting 
ob  ain  the  approval  of  the 

1  idministrator  before 
coptractor  the  authority  to 


pion. 


Coi  itract  clause. 
clajuse  at  1852.225-70. 

in  all  solicitations  and 
except  in  contracts  with 

Insert  the  clause  with 
\|rhen  the  NASA  project 
that  technical  data 
software)  is  to  be  exchanged 
with  a  NASA  foreign 
to  an  international 


PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  18152.225-70  is  added  to 
read  as  follows 


Export  I 


1852.225-70 

As  prescribe!  1 
the  following 

EXPORT  UCEN$ES 


Licenses, 
in  1825.970-2,  insert 
clause: 


(a)  The 
U.S.  export 
including  the 
Regulations 
and  the  Export 
(EAR),  15  CFR 
performance  of  t 
of  available  11 
the  Contractor 
obtaining  the  a 
approvals,  if 
hardware, 
the  provision  of 

(b)  The  ' 
obtaining  export 
utilizing  foreign 
of  this  contract, 
the  work  is  to  be 
name  of  NASA  i 
foreign  person 
controlled  techn 

(c)  The 
all  regulatory 
associated  with 
license  exempti 

(d)  The 
ensuring  that  the 
apply  to  its 
(End  of  clause) 


P.rts 


cen  5e 
shall! 


ALTERNATE  1 

As  prescribed 
following 
clause: 

(e)  The  Contra 
that  the  Contract  ing 
export  ITAR-conlrolled 
(including  soft 


(FEB  2000) 

Contractor  shall  comply  with  all 
conti  q1  laws  and  regulations, 

Int  smational  Traffic  in  Arms 
(ITA  R).  22  CFR  Parts  120-130. 
A  dministration  Regulations 
730-799,  in  the 
is  contract.  In  the  absence 
exemptions/ exceptions, 
be  responsible  for 
PI  ropriate  licenses  or  other 
reqi  ired.  for  exports  of 
techni  :al  data,  and  software,  or  for 

I  echnical  assistance. 
Contra  :tor  shall  be  responsible  for 
licenses,  if  required,  before 
)ersons  in  the  performance 

luding  instances  where 
performed  on-site  at  [insert 
stallation],  where  the 
11  have  access  to  export- 
cal  data  or  software. 
Contra  :tor  shall  be  responsible  for 
reqord  keeping  requirements 
e  use  of  licenses  and 
s/exceptions. 
Contrafctor  shall  be  responsible  for 
provisions  of  this  clause 


wi 


ens 


subc  )ntractors. 


(f  EB  2000) 

n  1825.970-2,  add  the 
paragraph  (e)  as  Alternate  I  to  the 


tor  may  request,  in  writing. 
Officer  authorizes  it  to 

technical  data 
pursuant  to  the 


exemption  at  22  CFR  125.4(b)(3).  The 
Contracting  Officer  or  designated 
representative  may  authorize  or  direct  the 
use  of  the  exemption  where  the  data  does  not 
disclose  details  of  the  design,  development, 
production,  or  manufacture  of  any  defense 
article.  ^ 

[FR  Doc  00-3009  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  7510-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Parts  13  and  17 

RIN  1018-AD95 

Additional  Comments  Sought  on 
Permit  Regulations  Relating  to  Habitat 
Conservation  Plans,  Safe  Hart>or 
Agreements,  and  Candidate 
Conservation  Agreements  With 
Assurances 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  request  for  additional 

comment  on  final  rule  amending  general 

permitting  regulations. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  published  a 
final  rule  on  June  17,  1999,  amending 
parts  13  and  17  of  title  50  of  the  Code 
of  Federal  Regulations  (CFR).  The  final 
rule,  among  other  things,  contained  a 
number  of  changes  to  existing  Service 
regulations  that  apply  to  permits  issued 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  changes  were  designed  to  alter  the 
applicability  of  the  Service's  general 
permitting  regulations  in  50  CFR  part  13 
to  permits  issued  vmder  section  10  of 
the  Act  for  Habitat  Conservation  Plans, 
Safe  Harbor  Agreements,  and  Candidate 
Conservation  Agreements  with 
Assurances.  We  are  seeking  additional 
public  comment  on  a  number  of  the 
regulatory  changes  finalized  in  the  June 
17,  1999,  rule.  Diuing  the  period  in 
which  additional  public  comments  are 
solicited,  the  regulations  published  in 
the  final  rule  of  June  17,  1999,  will 
remain  in  full  force  and  effect.  Based  on 
public  comments  received,  we  will 
decide  whether  portions  of  the  June  17, 
1999  final  rule  should  be  reproposed. 
Aspects  of  the  June  17,  1999  final  nde 
that  are  not  included  in  this  dociunent 
are  imaffected. 

DATES:  Comments  must  be  received  by 
March  13,  2000. 

ADDRESSES:  Send  any  comments  or 
materials  concerning  this  document  to 
the  Chief,  Division  of  Endangered 
Species,  U.S.  Fish  and  Wildlife  Service, 
452  ARLSQ,  Washington,  D.C.,  20240 
(Telephone  703/358-2171,  Facsimile 


703/358-1735).  You  may  examine 
conunents  and  materials  received 
during  normal  business  hours  in  room 
420,  Arlington  Square  Building,  4401 
North  Fairfax  Drive,  Arlington,  Virginia. 
You  must  make  an  appointment  to 
examine  these  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Gloman,  Chief,  Division  of 
Endangered  Species  (Telephone  703/ 
358-2171,  Facsimile  703/358-1735). 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  request  for  additional 
comment  on  the  final  rule,  including  the 
backgroimd  information  for  the  rule, 
that  amended  the  general  permitting 
regulations  applies  to  the  U.S.  Fish  and 
Wildlife  Service  only.  Therefore,  the  use 
of  the  terms  Service  and  "we"  in  this 
notice  refers  exclusively  to  the  U.S.  Fish 
and  Wildlife  Service.  The  final  rule  was 
published  on  June  17, 1999.  at  64  FR 
32706.  We  published  a  correction 
document  September  30,  1999,  at  64  FR 
52676  to  correct  certain  errors  that 
appeared  in  the  final  regulations. 

Background 

The  Service  administers  a  variety  of 
conservation  laws  that  authorize  the 
issuance  of  certain  permits  for  otherwise 
prohibited  activities.  In  1974,  we 
published  50  CFR  part  13  to  consolidate 
the  administration  of  various  permitting 
programs.  Part  13  established  a  uniform 
framework  of  general  administrative 
conditions  and  procedures  that  would 
govern  the  application,  processing,  and 
issuance  of  all  Service  permits.  We 
intended  the  general  part  13  permitting 
provisions  to  be  in  addition  to,  and  not 
in  lieu  of,  other  more  specific  permitting 
requirements  of  Federal  wildlife  laws. 

Subsequent  to  the  1974  publication  of 
part  13,  we  added  many  wildlife 
regulatory  programs  to  title  50  of  the 
CFR.  For  example,  we  added  part  18  in 
1974  to  implement  the  Marine  Mammal 
Protection  Act,  modified  and  expanded 
part  17  in  1975  to  implement  the 
Endangered  Species  Act,  and  added  part 
23  in  1977  to  implement  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Faima  and  Flora 
(CITES).  These  parts  contained  their 
own  specific  permitting  requirements  in 
addition  to  the  general  permitting 
provisions  of  part  13. 

In  most  instances,  the  combination  of 
part  1 3 's  general  permitting  provisions 
and  part  17's  specific  permitting 
provisions  have  worked  well  since 
1975.  However,  in  three  areas  of 
emerging  permitting  policy  under  the 
Act,  the  "one  size  fits  all"  approach  of 
part  13  has  been  inappropriately 
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constraining  and  narrow.  These  three 
areas  involve  Habitat  Conservation 
Planning,  Safe  Harbor  Agreements,  and 
Candidate  Conservation  Agreements 
with  Assurances. 

Congress  amended  section  10(a)(1)  of 
the  Act  in  1982  to  authorize  incidental 
take  permits  associated  with  Habitat 
Conservation  Plans  (HCP).  Many  HCP 
permits  involve  long-term  conservation 
commitments  that  run  with  the  affected 
land  for  the  life  of  the  permit  or  longer. 
We  negotiate  such  long-term  permits 
recognizing  that  a  succession  of  owners 
may  piut;hase  or  resell  the  affected 
property  during  the  term  of  the  permit. 
The  Service  does  not  view  this  system 
as  a  problem,  where  the  requirements  of 
such  permits  run  with  the  land  and 
successive  owne^  agree  to  the  terms  of 
the  HCP.  Property  owners  similarly  do 
not  view  this  arrangement  as  a  problem 
so  long  as  we  can  easily  transfer 
incidental  take  authorization  from  one 
purchaser  to  another. 

In  other  HCP  situations,  the  HCP 
permittee  may  be  a  State  or  local  agency 
that  intends  to  sub-permit  or  blanket  the 
incidental  take  authorization  to 
hundreds  if  not  thousands  of  its 
citizens.  We  do  not  view  this  activity  as 
a  problem  so  long  as  the  original  agency 
permittee  abides  by,  and  ensures 
compliance  with,  the  terms  of  the  HCP. 

The  above  HCP  scenarios  have  not 
been  easily  reconcilable  with  certain 
sections  of  part  13.  For  example,  50  CFR 
sections  13.24  and  13.25  impose 
significant  restrictions  on  permit  right  of 
succession  or  transferability.  While 
these  restrictions  are  well  justified  for 
most  wildlife  permitting  situations,  they 
have  imposed  inappropriate  and 
unnecessary  limitations  for  HCP  permits 
where  the  term  of  the  permit  may  be 
lengthy  and  the  parties  to  the  HCP  have 
foreseen  the  desirability  of  simplifying 
sub-permitting  and  permit  transference 
from  one  property  owner  to  the  next,  or 
from  a  State  or  local  agency  to  citizens 
under  their  jurisdiction. 

Similar  problems  also  could  have 
arisen  in  attempting  to  apply  the  general 
part  13  permitting  requirements  to 
permits  issued  imder  part  17  to 
implement  Safe  Harbor  or  Candidate 
Conservation  Agreements  v«th 
Assurances.  A  major  incentive  for 
property  owner  participation  in  the  Safe 
Harbor  or  Candidate  Conservation 
Agreements  with  Assurances  programs 
is  the  long-term  certainty  the  programs 
provide,  including  the  certainty  that  the 
incidental  take  authorization  will  nm 
with  the  land  if  it  changes  hands  and 
the  new  owner  agrees  to  be  bound  by 
the  terms  of  the  original  Agreement. 
Property  owners  could  have  viewed  the 
limitations  in  several  sections  (e.g.. 


sections  13.24  and  13.25)  as 
impediments  to  the  development  of 
these  Agreements. 

Because  we  believed  that  it  was 
appropriate  to  address  the  potential 
conflicts  between  parts  13  and  17  of  the 
regulations,  we  promulgated  revisions 
to  the  regulations  that  specifically 
identify  in  which  instances  the  permit 
procedures  for  HCP,  Safe  Harbor,  and 
Candidate  Conservation  Agreements 
with  Assiu-ances  permits  will  differ 
from  the  general  part  13  permit 
procedures. 

Descriptioii/Overview  of  the  Notice 
Requesting  Additional  Comments 

This  notice  seeks  additional  public 
comment  on  the  specific  amendments  to 
parts  13  and  17,  promulgated  in  the 
Jime  17.  1999.  final  rule,  that  dictate 
when  the  permitting  requirements  for 
HCP,  Safe  Harbor,  and  Candidate 
Conservation  Agreements  with 
Assm-ances  permits  will  vary  from  the 
general  part  13  requirements.  We 
believe  specific  regulatory  amendments 
will  achieve  the  purpose  of  avoiding 
potential  conflicts  between  these 
permits  and  the  general  part  13 
requirements,  while  more  clearly 
informing  potential  applicants  and  the 
interested  public  of  the  ways  in  which 
the  requirements  for  HCP,  Safe  Harbor, 
and  Candidate  Conservation 
Agreements  with  Assurances  permits 
differ  from  the  general  permit 
requirements.  The  specific  changes  on 
which  we  seek  additional  public 
conunent  are  as  follows: 

1.  Section  13.21(b)(4)  generally 
prevents  the  Service  from  issuing  a 
permit  for  an  activity  that  "potentially 
threatens  a  wildlife  or  plant 
population."  This  provision  is 
mmecessary  and  might  even  be 
confusing  for  issuance  criteria  for 
permits  imder  HCPs,  Safe  Harbor 
Agreements,  and  Candidate 
Conservation  Agreements  with 
Assurances,  since  the  HCP  and 
Candidate  Conservation  Agreements 
with  Assiu'ances  issuance  criteria 
already  incorporate  a  requirement  that 
the  permitted  activity  cannot  be  likely 
to  jeopardize  the  continued  existence  of 
a  species  and  since  Safe  Harbor 
Agreement  permits  must  meet  a  net 
benefit  test.  The  final  rule  therefore 
revised  the  HCP  permit  issuance  criteria 
in  sections  17.22(b)(2)  and  17.32(b)(2)  to 
except  HCP  permits  from  section 
13.21(b)(4)  and  included  in  the  final 
Safe  Harbor  Agreement  and  Candidate 
Conservation  Agreement  with 
Assurances  permit  regidations  a  similar 
exception  from  section  13.21(b)(4) 
(sections  17.22(c)(2)  and  (d)(2)  and 
17.32(c)(2)  and  (d)(2)). 


2.  Section  13.23(b)  generally  reserves 
to  the  Service  the  right  to  amend 
permits  "for  just  cause  at  any  time."  The 
final  rule  revised  this  provision  to 
clarify  that  the  Service's  reserved  right 
to  amend  HCP.  Safe  Harbor  Agreement, 
and  Candidate  Conservation  Agreement 
with  Assurances  permits  must  be 
exercised  consistently  with  the 
assurances  provided  to  HCP.  Safe 
Harbor  Agreement,  and  Candidate 
Conservation  Agreement  with 
Assurances  permit  holders  in  their 
permits  and  in  the  HCP,  Safe  Harbor 
Agreement,  and  Candidate  Conservation 
Agreement  with  Assurances  permit 
regulations. 

3.  The  final  rule  revised  section  13.24 
to  provide  a  more  streamlined  approach 
to  rights  of  succession  for  HCP,  Safe 
Harbor  Agreement,  and  Candidate 
Conservation  Agreement  with 
Assurances  permits,  and  revised  section 
13.25  to  provide  for  greater 
transferabilify  of  these  permits.  The 
restrictions  that  sections  13.24  and 
13.25  previously  imposed  on  permit 
succession  and  transferability  were 
justified  for  most  wildlife  permitting 
situations,  but  they  were  inappropriate 
and  unnecessary  for  HCP,  Safe  Harbor 
Agreement,  and  Candidate  Conservation 
Agreement  with  Assurances  permits. 
TTiese  permits  may  involve  substantial 
long-term  conservation  commitments, 
and  the  Service  negotiates  such  long- 
term  permits  recognizing  that  there  may 
be  succession  or  transfer  in  ownership 
during  the  term  of  the  permit.  Revised 
sections  13.24  and  13.25  allow  this 
transfer  as  long  as  the  successor  or 
transferor  owners  meet  the  general 
qualifications  for  holding  the  permit 
and  agree  to  the  terms  of  the  HCP,  Safe 
Harbor  Agreement,  or  Candidate 
Conservation  Agreement  with 
Assurances.  Under  revised  section 
13.25(d).  any  person  is  under  the  direct 
control  of  a  State  or  local  governmental 
entity  that  has  been  issued  a  permit  and 
may  carry  out  the  activity  authorized  by 
the  permit  if  (1)  that  person  is  under  the 
jurisdiction  of  the  governmental  entity 
and  the  permit  provides  that  the  person 
may  carry  out  the  authorized  activity,  or 
(2)  the  person  has  been  issued  a  permit 
by  the  governmental  entity  or  executed 

a  written  instrument  with  the  *^ 
governmental  entity  pursuant  to  the 
terms  of  an  implementing  agreement. 

4.  The  final  rule  added  a  new 
subparagraph  (7)  to  sections  17.22(b) 
and  17.32(b)  to  make  clear  that  HCP 
permittees  remain  responsible  for 
mitigation  required  under  the  terms  of 
their  permits  even  after  surrendering 
their  permits.  We  have  required  this 
approach  in  many  HCPs.  The  general 
provision  in  section  13.26  was  silent  on 
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this  issue  and  :ould  have  been 
interpreted  as  lot  requiring  any  further 
actions  after  si  irrender  of  an  incidental 
take  permit,  e\  en  if  mitigation  were 
owed  under  th  e  terms  of  the  permit  for 
take  that  had  already  occurred. 

5.  The  final  -ule  modified  the  permit 
revocation  criteria  in  section  13.28(a)  to 
provide  that  tt  e  section  13.28(a)(5) 
criterion  shall  not  apply  to  HCP,  Safe 
Harbor  Agreen  lent,  and  Candidate 
Conservation  i  Agreement  with 
Assurances  permits.  The  Service 
determined  thi  it  it  would  be  more 
appropriate  to  refer  instead  to  the 
statutory  issuance  criterion  in  16  U.S.C. 
1539(a)(2)(B)(ii^)  that  prohibits  the 
issuance  of  an  incidental  take  permit 
unless  the  Ser  rice  finds  the  permit  is 
not  likely  to  jeopardize  the  continued 
existence  of  the  species.  The  final  rule 
therefore  inclu  ded  in  the  specific 
regulations  foi  HCP  permits  a  provision 
(sections  17.2:  (b)(8)  and  17.32(b)(8)) 
that  allows  a  p  ermit  to  be  revoked  if 
continuing  the  permitted  activity  would 
be  inconsistent  with  16  U.S.C. 
1539(a)(2)(B)(iir).  The  final  rule  also 
included  simil  ar  provisions  for  the  Safe 
Harbor  Agreen  lent  and  Candidate 
Conservation  i  Agreement  with 
Assurances  permits  (sections  17.22(c)(7) 
and  (d)(7).  anc  sections  17.32(c)(7)  and 
(d)(7)). 

In  keeping  vrith  the  "No  Surprises'* 
rule  (sections    7.22(b)(5)-(6)  and 
17.32fb)(5)-(6  ),  these  provisions  would 
allow  the  Serv  ce  to  revoke  an  HCP 
permit  as  a  las :  resort  in  the  narrow  and 
unlikely  situat  ion  in  which  an 
unforeseen  cir  ;umstance  results  in 
likely  jeopard]  to  a  species  covered  by 
the  permit  and  the  Service  has  not  been 
successful  in  r  smedying  the  situation 
through  other  neans.  The  Service  is 
firmly  commit  :ed,  as  required  by  the  No 
Surprises  rule,  to  utilizing  its  resources 
to  address  any  such  unforeseen 
circumstances  These  principles  also 
apply  to  Safe  I  larbor  Agreement  and 
Candidate  Cor  servation  Agreement  with 
Assurances  permits. 

6.  The  final  nile  revised  section  13.50 
to  allow  more  Flexibility  where  the 
permittee  is  a  State  or  local 
governmental  entity  and  has  thus  taken 
a  leadership  n  >le  and  is  assisting  in 
implementatic  n  of  the  permit  program. 

7.  The  final  -ule  added  a  new 
subparagraph  5)  to  sections  17.22(c) 
and  (d)  and  17.32(c)  and  (d)  to  provide 
the  same  "No  surprises"  assurances  for 
Safe  Harbor  A  ;reement  and  Candidate 
Conservation  Agreement  with 
Assiuance  per  mits  that  already  apply  to 
HCPs. 

To  ensure  tl  at  we  have  promulgated 
the  most  effec  ive  regulations  possible, 
we  seek  additi  onal  comment  on  the 
above  describ  id  amendments  of  June 
17.  1999,  to  Ti  He  50,  Chapter  1, 


subchapter  B  of  the  CFR.  as  set  forth 
below  for  the  convenience  of  the  reader. 
The  amendments  contain  the  corrected 
language  included  in  the  September  30, 
1999  correction  document.  Bear  in  mind 
that  these  changes  are  currently  in 
effect,  and  no  new  revision  to  the  CFR 
will  result  from  this  document. 

§  1 3.23    Amendment  of  permits. 

***** 

(b)  The  Service  reserves  the  right  to  amend 
any  permit  for  just  cause  at  any  time  during 
its  term,  upon  written  finding  of  necessity, 
provided  mat  any  such  amendment  of  a 
permit  issued  under  §§  17.22(b)  through  (d) 
or  17.32(b)  through  (d)  of  this  subchapter 
shall  be  consistent  with  the  requirements  of 
§§  17.22(b)(5).  (c)(5).  and  (d)(5)  or  17.32(b)(5), 
(c)(5),  and  (d)(5)  of  this  subchapter, 
respectively. 


§  1 3.24    Right  of  succession  by  certain 
persons. 

(a)  Certain  persons  other  than  the  permittee 
are  authorized  to  carry  on  a  permitted 
activity  for  the  remainder  of  the  term  of  a 
current  permit,  provided  they  comply  with 
the  provisions  of  paragraph  (b)  of  this 
section.  Such  persons  are  the  following: 

(1)  The  surviving  spouse,  child,  executor, 
administrator,  or  other  legal  representative  of 
a  deceased  permittee;  or 

(2)  A  receiver  or  trustee  in  bankruptcy  or 

a  court-designated  assignee  for  the  benefit  of 
creditors. 

(b)  In  order  to  qualify  for  the  authorization 
provided  in  this  section,  the  person  or 
persons  desiring  to  continue  the  activity  shall 
furnish  the  permit  to  the  issuing  officer  for 
endorsement  within  90  days  from  the  date 
the  successor  begins  to  carry  on  the  activity. 

(c)  In  the  case  of  permits  issued  under 
§§  17.22(b)  through  (d)  or  17.32(b)  through 
(d)  of  this  subchapter  B,  the  successor's 
authorization  under  the  permit  is  also  subject 
to  a  determination  by  the  Service  that: 

(1)  The  successor  meets  all  of  the 
qualifications  under  this  part  for  holding  a 
permit; 

(2)  The  successor  has  provided  adequate 
written  assurances  that  it  will  provide 
sufficient  funding  for  the  conservation  plan 
or  Agreement  and  will  implement  the 
relevant  terms  and  conditions  of  the  permit, 
including  any  outstanding  minimization  and 
mitigation  requirements;  and 

(3)  The  successor  has  provided  such  other 
information  as  the  Service  determines  is 
relevant  to  the  processing  of  the  request. 

§  1 3.25    Transfer  of  permits  and  scope  of 
permit  authorization. 

(a)  Except  as  otherwise  provided  for  in  this 
section,  permits  issued  under  this  part  are 
not  transferable  or  assignable. 

(b)  Permits  issued  under  §§  17.22(b) 
through  (d)  or  17.32(b)  through  (d)  of  this 
subchapter  B  may  be  transferred  in  whole  or 
in  part  through  a  joint  submission  by  the 
permittee  and  the  proposed  transferee,  or  in 
the  case  of  a  deceased  permittee,  the 
deceased  permittee's  legal  representative  and 
the  proposed  transferee,  provided  the  Service 
determines  that: 

(1)  The  proposed  transferee  meets  all  of  the 
qualifications  under  this  part  for  holding  a 
permit; 


(2)  The  proposed  transferee  has  provided 
adequate  written  assurances  that  it  will 
provide  sufficient  funding  for  the 
conservation  plan  or  Agreement  and  will 
implement  the  relevant  terms  and  conditions 
of  the  permit,  including  any  outstanding 
minimization  and  mitigation  requirements; 
and 

(3)  The  proposed  tremsferee  has  provided 
such  other  information  as  the  Service 
determines  is  relevant  to  the  processing  of 
the  submission. 

(c)  Except  as  otherwise  stated  on  the  face 
of  the  permit,  any  person  who  is  under  the 
direct  control  of  the  permittee,  or  who  is 
employed  by  or  under  contract  to  the 
permittee  for  purposes  authorized  by  the 
permit,  may  carry  out  the  activity  authorized 
by  the  permit. 

(d)  In  the  case  of  permits  issued  under 
§§  17.22(b)  through  (d)  or  17.32(b)  through 
(d)  of  this  subchapter  to  a  State  or  local 
governmental  entity,  a  person  is  under  the 
direct  control  of  the  permittee  where: 

(1)  The  person  is  under  the  jurisdiction  of 
the  permittee  and  the  permit  provides  that 
such  person(s)  may  carry  out  the  authorized 
activity;  or 

(2)  The  person  has  been  issued  a  permit  by 
the  governmental  entity  or  has  executed  a 
written  instrvunent  with  the  governmental 
entity,  pursuant  to  the  terms  of  the 
implementing  agreement. 

§  1 3.28    Permit  revocation. 

(a)  *   *   • 

(5)  Except  for  permits  issued  under 
§§  17.22(b)  through  (d)  or  17.32(b)  through 
(d)  of  this  subchapter,  the  population(s)  of 
the  wildlife  or  plant  that  is  the  subject  of  the 
permit  declines  to  the  extent  that 
continuation  of  the  permitted  activity  would 
be  detrimental  to  maintenance  or  recovery  of 
the  affected  population. 


§13.50    Acceptance  of  liability. 

Except  as  otherwise  limited  in  the  case  of 
permits  described  in  §  13.25  (d),  any  person- 
holding  a  permit  under  this  subchapter  B 
assumes  all  liability  and  responsibility  for 
the  conduct  of  any  activity  conducted  under 
the  authority  of  such  permit. 

§  17.22    Permits  for  scientific  purposes, 
enhancements  of  propagation  or  survival, 
or  for  incidental  taldng. 

***** 

(b)*   *   * 

(2)  Issuance  criteria,  (i)  Upon  receiving  an 
application  completed  in  accordance  with 
paragraph  (b)(1)  of  this  sectiop,  the  Director 
will  decide  whether  or  not  a  permit  should 
be  issued.  The  Director  shall  consider  the 
general  issuance  criteria  in  §  13.21(b)  of  this 
subchapter,  except  for  §  13.21(b)(4),  *   *   * 
***** 

(7)  Discontinuance  of  permit  activity. 
Notwithstanding  the  provisions  of  §  13.26  of 
this  subchapter,  a  permittee  under  this 
paragraph  (b)  remains  responsible  for  any 
outstanding  minimization  and  mitigation 
measures  required  under  the  terms  of  the 
permit  for  take  that  occurs  prior  to  surrender 
of  the  permit  and  such  minimization  and 
mitigation  measures  as  may  be  required 
pursuant  to  the  termination  provisions  of  an 
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implementing  agreement,  habitat 
conservation  plcin,  or  permit  even  after 
surrendering  the  permit  to  the  Service 
pursuant  to  §  13.26  of  this  subchapter.  The 
permit  shall  be  deemed  canceled  only  upon 
a  determination  by  the  Service  that  such 
minimization  and  mitigation  measures  have 
been  implemented.  Upon  surrender  of  the 
permit,  no  further  take  shall  be  authorized 
under  the  terms  of  the  surrendered  permit. 

(8)  Criteria  for  revocation.  A  permit  issued 
under  this  paragraph  (b)  may  not  be  revoked 
for  any  reason  except  those  set  forth  in 
§  13.28(a)(1)  through  (4)  of  this  subchapter  or 
unless  continuation  of  the  permitted  activity 
would  be  inconsistent  with  the  criterion  set 
forth  in  16  U.S.C.  1539(a)(2)(B)(iv)  and  the 
inconsistency  has  not  been  remedied  in  a 
timely  fashion. 

(c)(1)  Application  requirements  for  permits 
for  the  enhancement  of  survival  through  Safe 
Harbor  Agreements.  *  *   • 

(2)  Issuance  criteria.  Upon  receiving  an 
application  completed  in  accordance  with 
paragraph  (c)(1)  of  this  section,  the  Director 
will  decide  whether  or  not  to  issue  a  permit. 
The  Director  shall  consider  the  general 
issuance  criteria  in  §  13.21(b)  of  this 
subchapter,  except  for  §  13.21(b)(4).  •   *   * 
***** 

(5)  Assumnces  provided  to  permittee,  (i) 
The  assurances  in  paragraph  (c)(5)(ii)  of  this 
section  apply  only  to  Safe  Harbor  permits 
issued  in  accordance  with  paragraph  (c)(2)  of 
this  section  where  the  Safe  Harbor 
Agreement  is  being  properly  implemented, 
and  apply  only  with  respect  to  species 
covered  by  the  Agreement  and  permit.  These 
assurances  cannot  be  provided  to  Federal 
agencies.  The  assurances  provided  in  this 
section  apply  only  to  Safe  Harbor  permits 
issued  after  July  19, 1999. 

(ii)  If  additional  conservation  and 
mitigation  measures  are  deemed  necessary, 
the  Director  may  require  additional  measures 
of  the  permittee,  but  only  if  such  measures 
are  limited  to  modifications  within 
conserved  habitat  areas,  if  any,  for  the 
affected  species  and  maintain  the  original 
terms  of  the  Safe  Harbor  Agreement  to  the 
maximum  extent  possible.  Additional 
conservation  and  mitigation  measures  will 
not  involve  the  commitment  of  additional 
land,  water,  or  financial  compensation  or 
additional  restrictions  on  the  use  of  land, 
water,  or  other  natural  resources  otherwise 
available  for  development  or  use  under  the 
original  terms  of  the  Safe  Harbor  Agreement 
without  the  consent  of  the  permittee. 

(6)  Additional  actions.  Nothing  in  this  rule 
will  be  construed  to  limit  or  constrain  the 
Director,  any  Federal,  State,  local,  or  Tribal 
government  agency,  or  a  private  entity,  from 
taking  additional  actions  at  its  own  expense 
to  protect  or  conserve  a  species  included  in 

a  Safe  Harbor  Agreement. 

(7)  Criteria  for  revocation.  A  permit  issued 
under  this  paragraph  (c)  may  not  be  revoked 
for  any  reason  except  those  set  forth  in 

§  13.28(a)(1)  through  (4)  of  this  subchapter  or 
unless  continuation  of  the  permitted  activity 
would  be  inconsistent  with  the  criterion  set 
forth  in  §  17.22(c)(2)(iii)  and  the 
inconsistency  has  not  been  remedied  in  a 
timely  fashion. 

(8)  Duration  of  permits.  The  duration  of 
permits  issued  under  this  paragraph  (c)  must 


be  sufficient  to  provide  a  net  conservation 
benefit  to  species  covered  in  the 
enhancement  of  survival  permit.  In 
determining  the  duration  of  a  permit,  the 
.Director  will  consider  the  duration  of  the 
plsinned  activities,  as  well  as  the  positive  and 
negative  effects  associated  with  permits  of 
the  proposed  duration  on  covered  species, 
including  the  extent  to  which  the 
conservation  activities  included  in  the  Safe 
Harbor  Agreement  will  enhance  the  survival 
and  contribute  to  the  recovery  of  listed 
species  included  in  the  permit. 

(d)(1)  Application  requirements  for  permits 
for  the  enhancement  of  survival  through 
Candidate  Conservation  Agreements  with 
Assurances.  *   •   * 

(2)  Issuance  criteria.  Upon  receiving  an 
application  completed  in  accordance  with 
paragraph  (d)(1)  of  this  section,  the  Director 
will  decide  whether  or  not  to  issue  a  permit. 
The  Director  shall  consider  the  general 
issuance  criteria  in  §  13.21(b)  of  this 
subchapter,  except  for  §  13.21(b)(4),  *   *   * 
***** 

(5)  Assurances  provided  to  permittee  in 
case  of  changed  or  unforeseen 
circumstances.  The  assurances  in  this 
paragraph  (d)(5)  apply  only  to  permits  issued 
in  accordance  with  paragraph  (d)(2)  where 
the  Candidate  Conservation  with  Assurances 
Agreement  is  being  properly  implemented, 
and  apply  only  with  respect  to  species 
adequately  covered  by  the  Candidate 
Conservation  with  Assurances  Agreement. 
These  assurances  cannot  be  provided  to 
Federal  agencies. 

(i)  Changed  circumstances  provided  for  in 
the  Agreement.  If  additional  conservation 
and  mitigation  measures  are  deemed 
necessary  to  respond  to  changed 
circumstances  and  were  provided  for  in  the 
Agreement's  operating  conservation  program, 
the  permittee  will  implement  the  measures 
specified  in  the  Agreement. 

(ii)  Changed  circumstances  not  provided 
for  in  the  Agreement.  If  additional 
conservation  and  mitigation  measures  are 
deemed  necessary  to  respond  to  changed 
circumstances  and  such  measures  were  not 
provided  for  in  the  Agreement's  operating 
conservation  program,  the  Director  will  not 
require  any  conservation  and  mitigation 
measures  in  addition  to  those  provided  for  in 
the  Agreement  without  the  consent  of  the 
permittee,  provided  the  Agreement  is  being 
properly  implemented. 

(iii)  Unforeseen  circumstances.  (A)  In 
negotiating  unforeseen  circumstances,  the 
Director  will  not  require  the  commitment  of 
additional  land,  water,  or  financial 
compensation  or  additional  restrictions  on 
the  use  of  land,  water,  or  other  natural 
resources  beyond  the  level  otherwise  agreed 
upon  for  the  species  covered  by  the 
Agreement  without  the  consent  of  the 
permittee. 

(B)  If  additional  conservation  and 
mitigation  measures  are  deemed  necessary  to 
respond  to  unforeseen  circumstances,  the 
Director  may  require  additional  measures  of 
the  permittee  where  the  Agreement  is  being 
properly  implemented,  but  only  if  such 
measures  are  limited  to  modifications  within 
conserved  habitat  areas,  if  any.  or  to  the 
Agreement's  operating  conservation  program 


for  the  affected  species,  and  maintain  the 
original  terms  of  the  Agreement  to  the 
maximum  extent  possible.  Additional 
conservation  and  mitigation  measures  will 
not  involve  the  commitment  of  additional 
land,  water  or  financial  compensation  or 
additional  restrictions  on  the  use  of  land, 
water,  or  other  natural  resources  otherwise 
available  for  development  or  use  under  the 
original  terms  of  the  Agreement  without  the 
consent  of  the  permittee. 

(C)  The  Director  will  have  the  burden  of 
demonstrating  that  unforeseen  circumstances 
exist,  using  the  best  scientific  and 
commercial  data  available.  These  findings 
must  be  clearly  documented  and  based  upon 
reliable  technical  information  regarding  the 
status  and  habitat  requirements  of  the 
affected  species.  The  Director  will  consider, 
but  not  be  limited  to,  the  following  factors: 

(I)  Size  of  the  current  range  of  the  affected 
species; 

[2]  Percentage  of  range  adversely  affected 
by  the  Agreement; 

(J)  Percentage  of  range  conserved  by  the 
Agreement; 

(4)  Ecological  significance  of  that  portion 
of  the  range  affected  by  the  Agreement; 

(5)  Level  of  knowledge  about  the  affected 
species  and  the  degree  of  specificity  of  the 
species'  conservation  program  under  the 
Agreement;  and 

[6]  Whether  failure  to  adopt  additional 
conservation  measures  would  appreciably 
reduce  the  likelihood  of  survival  and 
recovery  of  the  affected  species  in  the  wild. 

(6)  Additional  actions.  Nothing  in  this  rule 
will  be  construed  to  limit  or  constrain  the 
Director,  any  Federal,  State,  local,  or  Tribal 
government  agency,  or  a  private  entity,  from 
taking  additional  actions  at  its  own  expense 
to'  protect  or  conserve  a  species  included  in 

a  Candidate  Conservation  with  Assurances 
Agreement. 

(7)  Criteria  for  revocation.  A  permit  issued 
under  this  paragraph  (d)  may  not  be  revoked 
for  any  reason  except  those  set  forth  in 

§  13.28(a)(1)  through  (4)  of  this  subchapter  or 
unless  continuation  of  the  permitted  activity- 
would  be  inconsistent  with  the  criterion  set 
forth  in  paragraph  (d)(2)(iii)  of  this  section 
and  the  inconsistency  has  not  been  remedied 
in  a  timely  fashion. 

(8)  Duration  of  the  Candidate  Conservation 
Agreement.  The  duration  of  a  Candidate 
Conservation  Agreement  covered  by  a  permit 
issued  under  this  paragraph  (d)  must  be 
sufficient  to  enable  the  Director  to  determine 
that  the  benefits  of  the  conservation  measures 
in  the  Agreement,  when  combined  with  those 
benefits  that  would  be  achieved  if  it  is 
assumed  that  the  conservation  measures 
would  also  be  implemented  on  other 
necessary  properties,  would  preclude  or 
remove  any  need  to  list  the  species  covered 
by  the  Agreement. 


§  1 7.32    Permits — general. 

***** 

(b)*  *  * 

(2)  Issuance  criteria,  (i)  Upon  receiving  an 
application  completed  in  accordance  with 
paragraph  (b)(1)  of  this  section,  the  Director 
will  decide  whether  or  not  a  permit  should 
be  issued.  The  Director  shall  consider  the 
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taking  additional  actions  at  its  own  expense 
to  protect  or  conserve  a  species  included  in 
a  Safe  Harbor  Agreement. 

(7)  Criteria  for  revocation.  A  permit  issued 
under  this  paragraph  (c)  may  not  be  revoked 
for  any  reason  except  those  set  forth  in 

§§  13.28(a)(1)  through  (4)  of  this  subchapter 
or  unless  continuation  of  the  permitted 
activity  would  be  inconsistent  with  the 
criterion  set  forth  in  §§  17.22(c)(2)(iii)  and 
the  inconsistency  has  not  been  remedied  in 
a  timely  fashion. 

(8)  Duration  of  permits.  The  duration  of 
permits  issued  under  this  paragraph  (c)  must 
be  sufficient  to  provide  a  net  conservation 
benefit  to  species  covered  in  the 
enhancement  of  survival  permit.  In 
determining  the  duration  of  a  permit,  the 
Director  will  consider  the  duration  of  the 
planned  activities,  as  well  as  the  positive  and 
negative  effects  associated  with  permits  of 
the  proposed  duration  on  covered  species, 
including  the  extent  to  which  the 
conservation  activities  included  in  the  Safe 
Harbor  Agreement  will  enhance  the  survival 
and  contribute  to  the  recovery  of  listed 
species  included  in  the  permit. 

(d)(1)  Application  requirements  for  permits 
for  the  enhancement  of  survival  thmugh 
Candidate  Conservation  AgreemenBwith 
Assurances.  *   *   * 

(2)  Issuance  criteria.  Upon  receiving  an 
application  completed  in  accordance  with 
paragraph  (d)(1)  of  this  section,  the  Director 
will  decide  whether  or  not  to  issue  a  permit. 
The  Director  shall  consider  the  general 
issuance  criteria  in  §  13.21(b)  of  this 
subchapter,  except  for  §  13.21(b)(4),  *   *   » 
***** 

(5)  Assumnces  provided  to  permittee  in 
case  of  changed  or  unforeseen 
circumstances.  The  assurances  in  this 
paragraph  (d)(5)  apply  only  to  permits  issued 
in  accordance  with  paragraph  (d)(2)  where 
the  Candidate  Conservation  with  Assurances 
Agreement  is  being  properly  implemented, 
and  apply  only  with  respect  to  species 
adequately  covered  by  the  Candidate 
Conservation  with  Assurances  Agreement. 
These  assurances  cannot  be  provided  to 
Federal  agencies. 

(i)  Changed  circumstances  provided  for  in 
the  Agreement.  If  additional  conservation 
and  mitigation  measures  are  deemed 
necessary  to  respond  to  changed 
circumstances  and  were  provided  for  in  the 
Agreement's  operating  conservation  program, 
the  permittee  will  implement  the  measures 
specified  in  the  Agreement. 

(ii)  Changed  circumstances  not  provided 
for  in  the  Agreement.  If  additional 
conservation  and  mitigation  measures  are 
deemed  necessary  to  respond  to  changed 
circumstances  and  such  measures  were  not 
provided  for  in  the  Agreement's  operating 
conservation  program,  the  Director  will  not 
require  any  conservation  and  mitigation 
measures  in  addition  to  those  provided  for  in 
the  Agreement  without  the  con.sent  of  the 
permittee,  provided  the  Agreement  is  being 
properly  implemented. 

(iii)  Unforeseen  circumstances.  (A)  In 
negotiating  unforeseen  circumstances,  the 
Director  will  not  require  the  commitment  of 
additional  land,  water,  or  financial 
compensation  or  additional  restrictions  on 


the  use  of  land,  water,  or  other  natural 
resources  beyond  the  level  otherwise  agreed 
upon  for  the  species  covered  by  the 
Agreement  without  the  consent  of  the 
permittee. 

(B)  If  additional  conservation  and 
mitigation  measures  au^  deemed  necessary  to 
respond  to  unforeseen  circumstances,  the 
Director  may  require  additional  measures  of 
the  permittee  where  the  Agreement  is  being 
properly  implemented,  but  only  if  such 
measures  are  limited  to  modifications  within 
conserved  habitat  areas,  if  any,  or  to  the 
Agreement's  operating  conservation  program 
for  the  affected  species,  and  maintain  the 
original  terms  of  the  Agreement  to  the 
maximum  extent  possible.  Additional 
conservation  and  mitigation  measures  will 
not  involve  the  commitment  of  additional 
land,  water,  or  financial  compensation  or 
additional  restrictions  on  the  use  of  lemd, 
water,  or  other  natural  resources  otherwise 
available  for  development  or  use  under  the 
original  terms  of  the  Agreement  without  the 
consent  of  the  permittee. 

(C)  The  Director  will  have  the  burden  of 
demonstrating  that  unforeseen  circumstances 
exist,  using  the  best  scientific  and 
commercial  data  available.  These  findings 
must  be  clearly  documented  and  based  upon 
reliable  technical  information  regarding  the 
status  and  habitat  requirements  of  the 
affected  species.  The  Director  will  consider, 
but  not  be  limited  to,  the  following  factors: 

(1)  Size  of  the  current  range  of  the  affected 
species; 

(2)  Percentage  of  range  adversely  affected 
by  the  Agreement; 

[3]  Percentage  of  range  conserved  by  the 
Agreement; 

[4]  Ecological  significance  of  that  portion 
of  the  range  affected  by  the  Agreement; 

(5)  Level  of  knowledge  about  the  affected 
species  and  the  degree  of  specificity  of  the 
species'  conservation  program  under  the 
Agreement;  and 

(6)  Whether  failure  to  adopt  additional 
conservation  measures  would  appreciably 
reduce  the  likelihood  of  survival  and 
recovery  of  the  affected  species  in  the  wild. 

(6)  Additional  actions.  Nothing  in  this  rule 
will  be  construed  to  limit  or  constrain  the 
Director,  any  Federal,  State,  local,  or  Tribal 
government  agency,  or  a  private  entity,  from 
taking  additional  actions  at  its  own  expense 
to  protect  or  conserve  a  species  included  in 

a  Candidate  Conservation  with  Assurances 
Agreement. 

(7)  Criteria  for  revocation.  A  permit  issued 
under  this  paragraph  (d)  may  not  be  revoked 
for  any  reason  except  those  set  forth  in 

§  13.28(a)l)  through  (4)  of  this  subchapter  or 
unless  continuation  of  the  permitted  activity 
would  be  inconsistent  with  the  criterion  set 
forth  in  paragraph  (d)(2)(iii)  of  this  section 
and  the  inconsistency  has  not  been  remedied 
in  a  timely  fashion. 

(8)  Duration  of  the  Candidate  Conservation  . 
Agreement.  The  duration  of  a  Candidate 
Conservation  Agreement  covered  by  a  permit 
issued  under  this  paragraph  (d)  must  be 
sufficient  to  enable  the  Director  to  determine 
that  the  benefits  of  the  conservation  measures 
in  the  Agreement,  when  combined  with  those 
benefits  that  would  be  achieved  if  it  is 
assumed  that  the  conservation  measures 
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would  also  be  implemented  on  other 
necessary  properties,  would  preclude  or 
remove  any  need  to  list  the  species  covered 
by  the  Agreement. 

Authority:  The  authority  for  this  notice  is 
the  Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C.  1531  et  seq. 

Dated:  February  1,  2000. 
Donald  ].  Barry, 

Assistant  Secretary,  Fish,  Wildlife,  and  Parks, 

Department  of  the  Interior. 

[FR  Doc.  00-2870  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  991210331-0017-02;  i.D. 
102899B] 

RIN  0648-AN34 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Inshore  Fee  System 
for  Repayment  of  the  Loan  to 
Harvesters  of  Poiloclt  from  the 
Directed  Fishing  Allowance  Allocated 
to  the  Inshore  Component  Under 
Section  206(bK1)  of  the  American 
Fisheries  Act  (AFA);  Correction 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correction. 

summary:  NMFS  published  in  the 
Federal  Register  of  February  3,  2000,  a 
document  implementing  an  inshore  fee 
system  for  all  pollock  harvested  under 
the  inshore  component  (IC)  of  the 
Bering  Sea/ Aleutian  Islands  (BS/AI) 


directed  fishing  allowance  under 
section  206(b)(1)  of  the  AFA.  The  fee 
system  provides  the  means  of  repaying 
a  $75  million  loan  to  reduce  fishing 
capacity  in  that  fishery.  Fees  are  first 
due  and  payable  under  the  inshore  fee 
system  on  February  10,  2000.  Although 
the  fee  system  provisions  were 
established  in  a  separate  subpart  G  of 
part  679,  the  section  numbering  was 
duplicated  inadvertently  in  another 
recently  published  BS/AI  rule.  The 
intent  of  this  rule  is  to  correct  that  error 
by  renumbering  the  sections  of  Subpart 
Gas  §§679.70-679.76. 

DATES:  Effective  February  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Grable,  (301)  713-2390. 
SUPPLEMENTARY  INFORMATION:  NMFS 
published  a  document  in  the  Federal 
Register  of  February  3,  2000,  (65  FR 
5278)establishing  a  new  subpart  G 
consisting  of  §§  679.60-679.66  to 
implement  an  inshore  fee  system  for  all 
pollock  harvested  under  the  IC  of  the 
BS/AI  directed  fishing  allowance.  Less 
than  a  week  earlier,  NMFS  had 
published  a  document  in  the  Federal 
Register  of  January  28,  2000,  (65  FR 
4520)  establishing  a  new  subpart  F 
consisting  of  §§  679.59-679.64  to 
implement  major  provisions  of  the  AFA 
including  sideboard  directed  fishing 
closures.  Thus,  §§679.60-679.64  of  the 
rule  published  on  January  28,  2000, 
would  be  replaced  by  the  unrelated  rule 
published  on  February  3,  2000.  This 
correction  renumbers  the  new  subpart  G 
as  §§  679.70-679.76.  In  addition,  the 
reference  to  the  definitions  section  of 
part  679  is  corrected  from  §679.01  to 
§679.02. 

In  rule  FR  Doc.  00-2284,  published 
on  Thiu^day,  February  3,  2000  (65  FR 
5278)  make  the  following  corrections: 


1.  On  page  5279,  in  \he  third  column, 
fourth  complete  paragraph,  second  line, 
correct  "§679.64"  to  read  "§679.74". 

2.  On  page  5279,  in  the  third  column, 
sixth  complete  paragraph,  second  line, 
correct  "§  679.63"  to  read  "§  679.73". 

3.  On  page  5279,  in  the  third  column, 
eighth  complete  paragraph,  third  line, 
correct  "§679.60"  to  read  "§679.70". 

4.  On  page  5280,  in  the  first  column, 
fourth  complete  paragraph,  fourth  line, 
correct  "§679.64"  to  read  "§679.74". 

5.  On  page  5280,  in  the  first  column, 
eighth  complete  paragraph,  first  line, 
correct  "§679.60"  to  read  "§679.70". 

6.  On  page  5280,  in  the  first  colunm, 
ninth  complete  paragraph,  first  line, 
correct  "§679.61"  to  read  "§  679.71". 

7.  On  page  5280,  in  the  first  column, 
tenth  complete  paragraph,  first  line, 
correct  "§  679.63"  to  read  "§  679.73". 

8.  On  page  5280,  in  the  first  column, 
eleventh  complete  paragraph,  first  line, 
correct  "§  679.64"  to  read  "§  679.74". 

9.  On  page  5281,  in  the  first  column, 
correct  the  section  numbers  in  the  table 
of  contents  for  subpart  G  from 

§§  679.60-679.66  to  §§  679.70-679.76. 

10.  Sections  679.60  through  679.66 
appearing  on  pages  5281  through  5283 
are  correctly  designated  as  §§  679.70 
through  679.76. 

11.  On  page  5281,  in  the  first  column, 
in  corrected  §679.70,  second  line, 
correct  "§  679.1"  to  read  "§  679.2". 

12.  On  page  5282,  in  the  second 
column,  in  corrected  §679.73(c),  last 
line,  correct  "§  679.62(b)(1)"  to  read 
"§  679.72(b)(1)". 

Dated:  February  8,  2000. 
Don  Knowles, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  00-3214  Filed  2-9-00:  9:10  am) 
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DEPARTMEMT  OF  AGRICULTURE 
Rural  Utilities  Service 

7  CFR  Part  1735 
RIN  0572-AB58 

General  Policies,  Types  of  Loans,  Loan 
Requirement— Telecommunications 
Program 

AGENCY:  Rura  1 
ACTION:  Prop(  sed 


Utilities  Service,  USDA. 
rule. 


SUMMARY:  This  Rural  Utilities  Service 
(RUS)  is  prop  Dsing  to  amend  its 
regulations  tc  provide  that  applicants 
may  seek  fina  ncial  assistance  to  provide 
mobile  teleco  [nmunications  service 
without  regar  i  to  whether  the  applicant 
is  providing  l  asic  local  exchange 
■  service  in  the  territory  to  be  served.  RUS 
is  also  clarifying  its  regulations  with 
regard  to  the  Application  of 
nonduplicatidn  provisions  and  state 
telecommunications  modernization 
plans  to  mobi  e  telecommunications 
services.  In  ac  dition,  RUS  has  included 
criteria  for  de  ermining  "reasonably 
adequate  serv  ce"  levels  for  mobile 
telecommunic  ations  service.  This 
proposed  rule  is  part  of  an  ongoing  RUS 
project  to  moaemize  agency  policies  in 
order  to  provi  je  borrowers  with  the 
flexibility  to  c  ontinue  providing 
reliable,  mode  m  telephone  service  at 
reasonable  coiits  in  rural  areas,  while 
maintaining  tlie  security  and  feasibility 
of  the  Govemment's  loans. 
DATES:  Written  comments  on  this 
proposed  rule!  must  be  received  by  RUS 
or  carry  a  postmark  or  equivalent  by 
March  13,  20C0. 

ADDRESSES:  V\l  ritten  comments  on  this 
proposed  rule  should  be  addressed  to 
Roberta  D.  Pui  cell.  Assistant 
Administratoi ,  Telecommunications 
Program,  Rura  1  Utilities  Service.  1400 
Independence  Avenue,  SW.,  Room 
4056,  STOP  II  90,  Washington,  DC 
20250-1590. 1  US  requires  a  signed 
original  and  tl  ree  copies  of  all 
comments  (7  CFR  part  1700.4).  All 
comments  reo  sived  will  be  available  for 


public  inspection  in  room  4056,  South 
Building.  U.S.  Department  of 
Agriculture,  Washington,  DC,  between 
8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday  (7  CFR  part  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  P.  Claffey,  Deputy  Assistant 
Administrator,  Telecommunications 
Program,  Riual  Utilities  Service,  1400 
Independence  Avenue,  SW.,  Room 
4056,  STOP  1590,  Washington,  DC 
20250-1590.  Telephone:  (202)  720- 
9556. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988,  Civil  Justice  Reform.  RUS  has 
determined  that  this  proposed  rule 
meets  the  applicable  standards  provided 
in  section  3  of  that  Executive  Order.  In 
addition,  all  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  no  retroactive 
effect  will  be  given  to  this  rule;  and,  in 
accordance  with  section  212(e)  of  the 
Department  of  Agriculttu-e 
Reorganization  Act  of  1994  (7  U.S.C. 
6912(e)),  administrative  appeal 
procedures,  if  any  are  required,  must  be 
exhausted  prior  to  initiating  litigation 
against  the  Department  or  its  agencies. 

Regulatory  Flexibility  Act  Certification 

RUS  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.].  The  RUS 
telecommunications  loan  program 
provides  borrowers  with  loans  at 
interest  rates  and  terms  that  are  more 
favorable  than  those  generally  available 
from  the  private  sector.  RUS  borrowers, 
as  a  result  of  obtaining  federal 
financing,  receive  economic  benefits 
that  exceed  any  direct  cost  associated 
with  complying  with  RUS  regulations 
and  requirements. 
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Information  Coilection  and 
Recordkeeping  Requirements 

This  proposed  rule  contains  no  new 
reporting  or  recordkeeping  burdens 
imder  OMB  control  number  0572-0079 
that  would  require  approval  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Send  questions  or  comments 
regarding  this  burden  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden  to  F.  Lamont 
Heppe,  Director,  Program  Development 
and  Regulatory  Analysis,  Rural  Utilities 
Service,  1400  Independence  Avenue, 
SW.,  Room  4034,  STOP  1522, 
Washington,  DC  20250-1522. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
hiunan  environment  as  defiiied  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  e(  seq.).. Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  programs 
imder  numbers  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees,  and  10.852, 
Rural  Telephone  Bank  Loans.  This 
catalog  is  available  on  a  subscription 
basis  fi-om  the  Superintendent  of 
Documents,  the  United  States 
Government  Printing  Office, 
Washington,  20402-9325.  Telephone: 
(202) 512-1800. 

Executive  Order  12372 

This  program  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  See  the  final  rule  related 
notice  entitled  "Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372,"  (50  FR  47034). 

Unfunded  Mandates 

This  proposed  rule  contains  no 
Federal  Mandates  (under  the  regulatory 
provisions  of  title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  proposed  rule 
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is  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Background 

The  telecommunications  industry  is 
becoming  increasingly  competitive.  The 
Telecommunications  Act  of  1996 
(Public  Law  104-104)  and  regulatory 
actions  by  the  Federal  Conununications 
Commission  are  drastically  altering  the 
regulatory  and  business  environment  of 
all  telecommimications  systems, 
including  RUS  borrowers.  At  the  same 
time,  changes  in  overall  business  trends 
and  technologies  continue  to  place 
pressure  on  RUS-financed  systems  to 
offer  a  wider  array  of  services  and  to 
operate  more  efficiently. 

RUS  regulations  ciurently  stipulate 
that  an  entity  must  provide  or  propose 
to  provide  the  basic  local  exchange 
telephone  service  needs  of  rural  areas  to 
be  eligible  for  RUS  financing  (7  CFR 
1735.14,  Borrower  Eligibility)  and  that 
loans  caiuiot  be  made  for  facilities  to 
serve  subscribers  outside  the  borrower's 
local  exchange  service  area  (7  CFR 
1735.17,  Facilities  Financed).  The 
Telecommunications  Act  of  1996, 
however,  made  the  term  "basic  local 
exchange  service"  obsolete.  The  law 
mandates  that  universally  available  and 
affordable  telecommunications  services, 
including  access  to  advanced  services, 
be  made  available  to  all  US  citizens — 
whether  in  nual  areas  or  city  centers, 
affluent  or  poor  communities.  RUS 
supports  this  mandate  and  the  goal  that, 
with  the  assistance  of  advanced 
telecommimications  technology,  rural 
citizens  be  provided  the  same  economic, 
educational,  and  health  care  benefits 
available  in  the  larger  metsopolitan 
areas.  RUS  believes  that  the  most 
expeditious  way  to  bring  the  full  range 
of  telephone  services  to  rural  areas  is  to 
make  certain  providers  of  services,  in 
addition  to  providers  of  local  exchange 
services,  eUgible  for  RUS  financing. 
Mobile  telecommunications  services  are 
included  among  the  telephone  services 
financeable  imder  the  Riu-al 
Electrification  Act  (RE  Act)  and 
contemplated  in  the 

Telecommunication  Act  of  1996.  Mobile 
telecommunications  service  is 
fundamentally  different  from  wireline 
service  and  RUS  believes  that,  in 
addition  to  wireline  service,  mobile 
telecommimications  services  should  be 
made  available  in  all  rural  areas. 
Therefore,  RUS  is  deleting  its 
requirement  that  all  borrowers  provide 
local  exchange  service.  Since  mobile 
telecommunications  services  do  not  and 
cannot  serve  the  same  function  as 
contemplated  in  state 
telecommunications  modernization 


plans  (TMPs)  for  wireline  services  (see 
7  CFR  1751.106),  RUS  policy  is  to 
consider  a  borrower  receiving  a  loan  to 
finance  such  services  to  be  participating 
in  the  state's  plan  so  long  as  the  loan 
funds  are  not  used  in  a  manner  that,  in 
RUS'  opinion,  is  inconsistent  with  the 
borrower  achieving  the  goals  set  forth  in 
the  plan.  RUS  will  continue  to  follow 
this  policy  regardless  of  whether  the 
borrower  provides  any  local  exchange 
services.  In  addition,  RUS  has  included 
criteria  for  determining  "reasonably 
adequate  service"  levels  for  mobile 
telecommunications  service. 

RUS  regulations  are  also  utilized  by 
the  Governor  of  the  Rural  Telephone 
Bank  in  carrying  out  the  Rural 
Telephone  Bank's  (the  Bank)  loan 
program;  therefore,  these  policy 
revisions  would  apply  to  loans  made  by 
the  Bank,  as  well. 

List  of  Subjects  in  7  CFR  Part  1735 

Accounting,  Loan  programs — 
communications,  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  chapter  XVII  is 
proposed  to  be  amended  as  follows: 

PART  1735— GENERAL  POLICIES, 
TYPES  OF  LOANS,  LOAN 
REQUIREMENTS- 
TELECOMMUNICATIONS  PROGRAM 

The  authority  citation  for  part  1735  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  et 
seq..  and  6941  et  seq. 

2.  hi  §  1735.2,  the  following 
definitions  are  added  in  alphabetical 
order  to  read  as  follows: 

§1735.2    Definitions. 

***** 

Mobile  telecommunications  service 
means  the  transmission  of  a  radio 
communication  voice  service  between 
mobile  and  land  or  fixed  stations,  or 
between  mobile  stations. 
***** 

Public  switched  network  means  any 
common  carrier  switched  network, 
whether  by  wire  or  radio,  including 
local  exchange  carriers,  interexchange 
carriers,  and  mobile 
telecommunications  service  providers, 
that  use  the  North  American  Numbering 
Plan  in  connection  with  the  provision  of 
switched  services. 

RUS  means  the  Rural  Utilities 
Service,  an  agency  of  the  United  States 
Department  of  Agriculture,  successor  to 
the  Rural  Electrification  Administration. 
***** 

3.  Amend  §  1735.10  by: 


A.  Revising  paragraph  (b); 

B.  Redesignating  paragraphs  (c),  (d), 
and  (e)  as  (d),  (e),  and  (f).  respectively; 
and 

C.  Add  a  new  paragraph  (c). 

The  revision  and  addition  read  as 
follows: 

§1735.10    General. 

***** 

fb)  RUS  will  not  make  hardship  loans, 
RUS  cost-of-money  loans,  or  RTB  loans 
for  any  wireline  local  exchange  service 
or  similar  fixed-station  voice  service 
that,  in  RUS'  opinion,  is  inconsistent 
with  the  borrower  achieving  the 
requirements  stated  in  the  State's 
telecommunication  modernization  plan 
within  the  time  frame  stated  in  the  plan 
(see  7  CFR  part  1751,  subpart  B),  unless 
RUS  has  determined  that  achieving  the 
requirements  as  stated  in  such  plan  is 
not  technically  or  economically  feasible. 

(c)  A  borrower  applying  for  a  loan  to 
finance  mobile  telecommunication 
services  shall  be  considered  to  be  a 
participant  in  the  State's 
telecommunication  modernization  plan 
so  long  as  the  loan  funds  are  not  used 
in  a  manner  that,  in  the  opinion  of  the 
Administrator,  is  inconsistent  with  the 
borrower  achieving  the  goals  set  forth  in 
the  plan. 
***** 

4.  Amend  §1735.12  by: 

A.  Revising  paragraph  (c)  introductory 
text;  and 

B.  Adding  new  paragraphs  (d)  and  (e). 
The  revision  and  addition  read  as 

follows: 

§  1 735.1 2    Nonduplication. 

***** 

(c)  RUS  shall  consider  the  following 
criteria  for  any  wireline  local  exchange 
service  or  similar  fixed-station  voice 
service  in  determining  whether  such 
service  is  reasonably  adequate: 
***** 

(d)  RUS  shall  consider  the  following 
criteria  for  any  of  mobile 
telecommunications  service  in 
determining  whether  such  service  is 
reasonably  adequate: 

(1)  The  extent  to  which  area  coverage 
is  being  provided  as  described  in  7  CFR 
1735.11. 

(2)  Clear  and  reliable  call 
transmission  is  provided  with  sufficient 
channel  availability. 

(3)  The  mobile  telecommunications 
service  signal  strength  is  at  least — 
85dBm  (decibels  expressed  in 
miliwatts). 

(4)  The  mobile  telecommunications 
service  is  interconnected  with  the 
public  switched  network. 

(5)  Mobile  911  service  is  available  to 
all  subscribers,  when  requested  by  the 
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local  govemn  ent  entity  responsible  for 
this  service. 

(6)  No  Fede  ral  or  State  regulatory 
conunission  fa  aving  jurisdiction  has 
determined  tli  at  the  quality,  availability, 
or  reliability  c  f  the  service  provided  is 
inadequate. 

{7)  Mobile  t  alecommunications 
service  is  not  jrovided  at  rates  which 
render  the  ser  rice  unaffordable  to  a 
majority  of  th(  >  rural  persons. 

(8)  Any  oth(  ir  criteria  the 
Administratoi  determines  to  be 
applicable  to  I  he  particular  case. 

(e)  RUS  doe  5  not  consider  mobile 
telecommiuiic  ations  service  facilities  a 
duplication  oi  existing  wireline  local 
exchange  serv  ce  or  similar  fixed-station 
voice  facilities .  RUS  may  finance  mobile 
telecommiuiic  ations  systems  designed 
to  provide  elij  ible  services  in  nu'al  areas 
imder  the  Riu-  J  Electrification  Act  even 
though  the  ser  ibices  provided  by  the 
system  may  in  cidentally  overlap 
services  of  exi  iting  mobile 
teleconununic  itions  providers. 

5.  Amend  §  1735.14  by: 

A.  Removing  paragraph  (c)(1); 

B.  Redesignating  paragraphs  (c)(2)  and 
(c)(3)  as  (c)(1)  knd  (c)(2),  respectively; 
and 

C.  Adding  p  uagraph  (d). 
The  additioi  i  reads  as  follows: 

§1735.14    Borr  Dwer  eligibility. 

***** 

(d)  Generall; ',  RUS  will  not  make  a 
loan  to  anothe!  ■  entity  to  provide  the 
same  telecomn  tunications  service  in  an 
area  served  by  an  existing  RUS 
telecommunications  borrower  providing 
such  service. 


S  1735.17    [Amindad] 

6.  Amend  §1735.17  by: 

A.  Removing  paragraph  (c)(3);  and 

B.  Redesignating  paragrapfais  (c)(4)  and 
(c)(5)  as  (c)(3)  ind  (c)(4),  respectively. 

Dated:  Februafy  2,  2000. 
Jill  Long  Thompaon, 

Under  SecretarylRural  Development. 
[FR  Doc.  00-3040  Filed  2-10-00;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  2^ 

[Regulation  Y;  ojocket  No.  R-1060] 

Revisions  Regarding  Tying 
Restrictions 


agency:  Board 
Federal  Reserv  > 
action:  Notice 


of  Governors  of  the 

System, 
of  proposed  rulemaking. 


summary:  The 
Federal  Reservi  > 


)oard  of  Governors  of  the 
System  is  seeking 


public  comment  on  a  proposed 
exception  to  the  anti-tying  restrictions 
of  section  106  of  the  Bank  Holding 
Company  Act  Amendments  of  1970  and 
the  Board's  Regulation  Y.  The  proposed 
amendment  would  establish  a  "safe 
harbor"  permitting  a  bank  to  offer  a 
credit  card  that  can  be  used  to  make 
purchases  from  a  retailer  affiliated  with 
the  bank. 

DATES:  Comments  must  be  received  by 
March  13,  2000. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-1060,  and  may  be  mailed 
to  Ms.  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20551.  Comments  also  may  be 
delivered  to  Room  B-2222  of  the  Eccles 
Building  between  8:45  a.m.  and  5:15 
p.m.  weekdays  or  delivered  to  the  guard 
station  in  the  Eccles  Building  Courtyard 
on  20th  Street,  NW  (between 
Constitution  Avenue  and  C  Street.  NW) 
at  any  time.  All  comments  received  at 
the  above  address  wiU  be  available  for 
inspection  and  copying  by  any  member 
of  the  public  in  the  Freedom  of 
Information  Office,  Room  MP-500  of  the 
Martin  Building,  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  §261.14  of  the  Board's  Rules 
Regarding  the  Availability  of 
Information  (12  CFR  261.14). 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  G.  Alvarez,  Associate  General 
Counsel  (202/452-3583),  or  Andrew  S. 
Baer,  Attorney  (202/452-2246).  Legal 
Division.  Users  of  Telecommunication 
Device  for  Deaf  (TTD)  only,  contact 
Diane  Jenkins  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION: 
Background 

Section  106(b)  of  the  Bank  Holding 
Company  Act  Amendments  of  1970  (12 
U.S.C.  1972)  generally  prohibits  a  bank 
from  tying  the  availability  or  price  of  a 
product  or  service  to  the  purchase  by  a 
customer  of  another  product  or  service 
offered  by  the  bank  or  any  of  its 
affiliates.  A  bank  engages  in  a  tie  for 
purposes  of  section  106  by  conditioning 
the  availability  of,  or  offering  a  discount 
on,  one  product  or  service  (the  "tying 
product")  on  the  condition  that  the 
customer  obtain  some  additional 
product  or  service  (the  "tied  product") 
from  the  bank  or  from  any  of  its 
affiliates.  Violations  of  section  106  C£m 
be  addressed  by  the  Board  through  an 
enforcement  action,  by  the  Department 
of  Justice  through  a  request  for  an 
injunction,  or  by  a  customer  or  other 
party  through  an  action  for  damages.  12 
U.S.C.  1972. 1973,  and  1975. 


Section  106  contains  an  explicit 
exception  (the  "statutory  traditional 
bank  product  exception")  that  permits  a 
bank  to  tie  a  product  or  service  to  a 
loan,  discoimt,  deposit,  or  trust  service 
("a  traditional  bank  product")  offered  by 
that  bank.  The  Board  has  extended  this 
exception  by  providing  that  a  bank  may 
condition  the  availability  of,  or  vary  the 
consideration  for,  any  product  or  service 
on  the  condition  that  the  customer 
obtain  a  traditional  bank  product  from 
an  affiliate  of  the  bank  (the  "regulatory 
traditional  bank  product  exception").' 
The  Board  adopted  the  regulatory 
traditional  bank  product  exception  in  its 
present  form  because  inter-affiliate 
transactions  do  not  appear  to  pose  any 
greater  risk  of  anti-competitive  behavior 
than  intra-bank  transactions,  and 
because  Congress  had  extended  the 
statutory  traditional  bank  product 
exception  to  cover  inter-affiliate 
transactions  for  savings  associations  and 
their  affiliates.  ^ 

Section  106  authorizes  the  Board  to 
grant  exceptions  to  its  restrictions  by 
regulation  or  order.  On  December  7, 
1999,  the  General  Counsel  of  the  Board 
issued  a  legal  interpretation  indicating 
the  Board's  view  that  section  106  does 
not  prohibit  a  credit  card  bank  from 
issuing  a  credit  card  that  may  be  used 
to  make  purchases  from  a  retailer 
affiliated  with  the  credit  card  bank 
("private-label  credit  card").^  The 
Interpretation  did  not  address  the 
situation  where  a  bank  or  its  retailer 
affiliate  offer  discounts  on  their 
respective  products  in  connection  with 
a  private-label  credit  card  arrangement, 
as  that  situation  was  not  presented  by 
the  request  for  an  interpretation.  The 
proposed  exception  also  does  not  cover 
that  situation. 

Proposed  Rule 

The  Board  is  proposing  to  use  its 
statutory  authority  to  grant  a  regulatory 
exemption  to  section  106  for  private- 
label  credit  cards  that  may  be  used  at  a 
retailer  affiliated  with  the  issuing  bank. 
The  Board  is  proposing  the  exception  in 
order  to  disseminate  the  Board's  view, 
as  reflected  in  the  Interpretation,  that 
such  arrangements  are  not  as  a  general 
matter  anticompetitive,  and  to  create  a 
rule  of  more  general  applicability  not 
limited  to  the  facts  on  which  the 
Interpretation  was  based. 


1  See  12  CFR  225.7a))(l). 

2  See  62  FR  9289.  9314  (February  18. 1997),  and 
12  U.S.C.  1464(q)(l)(A). 

'  See  Letter  from  J.  Virgil  Mattingly,  Jr.,  to 
William  S.  Eckland.  Esq.,  dated  December  7,  1999 
(the  "Interpretation"). 


Federal  Register /Vol.  65,  No.  29 /Friday,  February  11,  2000  /  Proposed  Rules 


6925 


Applicability  of  Section  106 

Because  section  106  prohibits  a  bank 
from  offering  or  discounting  a  product 
or  service  on  the  condition  that  the 
customer  obtain  some  additional 
product  or  service  from  the  bank  or  from 
any  of  its  affiliates,  the  question  arose  as 
to  whether  a  private-label  credit  card 
arrangement  violates  that  restriction 
when  credit  is  extended  only  when  a 
customer  makes  a  purchase  from  a 
retailer  affiliated  with  the  issuing  bank. 
Although  the  extension  of  credit 
through  the  private-label  credit  card  is 
not  conditioned  on  any  particular 
product  being  purchased,  or  on 
pxuchases  being  made  from  any 
particular  retailer,  the  lack  of  a  network 
with  other  retailers  limits  the  ability  of 
the  customer  to  access  that  credit  other 
than  by  purchasing  a  product  or  service 
from  the  affiliated  retailer.  In  the 
private-label  credit  card  arrangement 
described  in  the  Interpretation,  there  is 
no  contractual  limitation  on  where  the 
card  can  be  used  to  make  purchases. 
The  reason  why  the  private-label  credit 
card  can  only  be  used  at  the  affiliated 
retailer  is  that  the  retailer  is  the  only 
merchant  able  to  communicate  with  the 
issuing  bank  regarding  whether  credit 
should  be  extended  on  the  card. 

Exception 

The  Interpretation  reflects  the  Board's 
belief  that  private-label  credit  cards 
issued  by  a  bank  affiliated  with  the 
relevant  retailer  do  not  generally 
involve  the  type  of  anticompetitive 
activity  that  section  106  was  intended  to 
address.  Section  106  was  intended  to 
prevent  banks  from  using  their  market 
power  in  banking  products  to  gain  an 
unfafr  competitive  advantage  in  markets 
for  non-banking  products  and  services. 
The  type  of  private-label  credit  card 
arrangements  described  in  the 
Interpretation  do  not  raise  such 
concerns,  however,  because  they  do  not 
involve  a  banking  organization's  attempt 
to  expand  into  retailing,  but  rather  a 
retailer's  attempt  to  provide  an 
additional  convenience  for  its 
customers.  Additionally,  because  the 
same  products  and  services  can  be 
purchased  from  the  retailer  for  the  same 
price  using  payment  methods  other  than 
the  private-label  credit  card,  customers 
wishing  to  pxu-chase  those  products  and 
services  are  not  coerced  into  using  the 
private-label  credit  card.  The 
Interpretation  also  noted  that  such 
transactions  are  driven  by  the 
customer's  desire  to  purchase  the 
product  or  service,  not  by  the 
availability  or  nonavailability  of  credit 
from  the  affiliated  bank. 


For  these  reasons,  the  Board  is 
proposing  to  establish,  through  a 
regulatory  exception,  a  safe  harbor  for 
private-label  credit  card  arrangements 
where  such  cards  may  only  be  used  to 
make  purchases  from  a  retailer  affiliate 
of  the  issuing  bank.  The  proposed  safe 
harbor  is  consistent  with  the  concerns  of 
section  106  about  anticompetitive 
behavior.  The  proposal  requires  that  the 
products  or  services  be  available  for 
purchase  at  the  same  price  by  means 
other  than  the  private-label  credit  card, 
such  as  cash  or  credit  cards  issued  by 
a  third  party.  Furthermore,  the  issuing 
bank  may  not  discount  the  credit  it 
offers  through  the  private-label  credit 
card  to  customers  who  use  the  card  to 
make  purchases  at  the  bank's  retailer 
affiliate.  Because  a  customer  could 
purchase  any  product  or  service  from 
the  retailer  for  the  same  price,  regardless 
of  the  payment  method,  the  only 
incentive  for  the  customer  to  use  the 
private-label  credit  card  is  the 
convenience  it  offers  as  an  alternative 
soiu'ce  of  credit  for  use  in  making 
piurchases  from  the  retailer  affiliate.  For 
this  reason,  the  Board  does  not  believe 
that  the  proposed  rule  would  allow 
coercive  or  anticompetitive  practices,  or 
otherwise  contravene  the  purposes  of 
section  106. 

Finally,  the  Board  believes  that  the 
proposed  rule  woidd  benefit  the  public 
by  providing  consumers  with  alternative 
sources  of  consumer  credit. 

Paperwork  Reduction  Act 

No  collections  of  information 
piu-suant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  the 
proposed  nde. 

Regulatory  Flexibility  Act 

This  proposal  is  not  expected  to  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  business 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  It  is  intended  to  allow  affected 
businesses  to  expand  the  services  they 
may  offer  to  customers. 

List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procediu-e.  Banks,  Banking,  Federal 
Reserve  System,  Holding  compemies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
Part  225  as  follows: 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  UJS.C.  1817(i)(13).  1818,' 
1828(o),  1831i,  1831p-l,  1843(c)(8),  1844(b), 
1972(1),  3106,  3108,  3310,  3331-3351,  3907, 
and  3909. 

2.  In  §  225.7,  a  new  paragraph  (b)(4) 
is  added  to  read  as  follows: 

§  225.7    Exceptions  to  tying  restrictions. 

(b)*   *   * 

(4)  Safe  harbor  for  retailer-affiliated 
credit  card  banks.  Issue  credit  cards  that 
may  be  used  to  purchase  products  or 
services  from  a  retailer  affiliated  with 
the  bank,  if: 

(i)  The  products  or  services  may  be 
purchased  from  the  retailer  affiliate 
using  other  payment  methods,  including 
predit  cards  issued  by  other  banks; 

(ii)  The  bank  does  not  discount  the 
credit  it  offers  through  the  credit  card  to 
customers  of  its  retailer  affiliate;  and 

(iii)  The  retailer  affiliate  of  the  bank 
does  not  discount  its  products  or 
services  when  purchased  using  credit 
cards  issued  by  the  bank. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  February  7.  2000. 
)ennifer ).  |ohnson, 
Secretary  of  the  Board. 
|FR  Doc.  00-3162  Filed  2-10-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctcet  No.  99-SW-05-AD] 

Airworthiness  Directives;  Eurocopter 
Deutschland  GmbH  (Eurocopter) 
Model  EC  135  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Eurocopter  Model  EC  135  helicopters. 
This  proposal  would  require  replacing  a 
certain  oil  cooler  fan  splined  drive  shaft 
(shaft)  with  a  different  airworthy  shaft 
and  re-identifying  the  part  nimibers  on 
the  oil  cooler  fans.  This  proposal  is 
prompted  by  two  incidents  in  which  the 
shaft  broke.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
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failure  of  the  sheift,  loss  of  oil  cooling, 
and  a  subseqi  lent  engine  shutdown 
diiring  flight. 

DATES:  Conin  ents  must  be  received  on 
or  before  Apr  111,  2000. 

ADDRESSES:  SJubmit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rujes  Docket  No.  99-SW-05- 
AD,  2601  Meicham  Blvd.,  Room  663, 
Fort  Worth,  Texas.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  pjn.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  MFORMATION  CONTACT: 
Shep  Blackman,  Aerospace  Engineer, 
FAA,  Rotorcr^  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5125,  fax  (817)  222-5961. 

SUPPLEMENTAfy  MFORMATKW: 
Comments  In^ed 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rulei  by  submitting  such 
written  data,  f  iews,  or  argiiments  as 
they  may  desk«.  Communications 
should  identi^  the  Rules  Docket 
number  and  bfc  submitted  in  triplicate  to 
the  address  sdecified  above.  All 
communicatiqns  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  | 

Comments  ^  specifically  invited  on 
the  overall  re^atory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  Bule.  All  comments 
submitted  wil  be  available,  both  before 
and  after  the  c  osing  date  for  comments, 
in  the  Rules  D  x:ket  for  examination  by 
interested  pen  ons.  A  report 
summarizing  ( ach  FAA-public  contact 
concerned  wit  i  the  substance  of  this 
proposal  will  $e  filed  in  the  Rules 
Docket. 

Commenter^  wishing  the  FAA  to 
acknowledge  r  eceipt  of  their  comments 
submitted  in  n  isponse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  w  lich  the  following 
statement  is  mide:  "Comments  to 
Docket  No.  99--SW-05-AD."  The 
postcard  will  I  e  date  stamped  and 
returned  to  the  commenter. 

Availability  ol  NPRMs 


Any  person 
NPRM  by  subdiitting 
FAA,  Office  ofjthe 
Southwest  Reg  i 
Docket  No.  9*^  SW-05 


nay  obtain  a  copy  of  this 
a  request  to  the 
Regional  Counsel, 
on.  Attention:  Rules 
-AD,  2601 


Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
the  Federal  Republic  of  Germany, 
notified  the  FAA  that  an  imsafe 
condition  may  exist  on  Eurocopter 
Model  EC  135  helicopters.  The  LBA 
advises  that  breakage  of  fan  drive  shafts, 
which  occurred  on  two  helicopters, 
residted  in  failure  of  the  fan  and 
reduced  oil  cooling. 

Eurocopter  has  issued  Eurocopter 
Alert  Service  Bulletin  No.  EC  135-79A- 
001,  dated  January  23, 1998  (ASB), 
which  specifies  replacing  the  "shafts 
with  spline"  with  new  reinforced  shafts. 
The  LBA  classified  this  ASB  as 
mandatory  and  issued  AD  No.  1998- 
109,  dated  February  26, 1998,  in  order 
to  assiue  the  continued  airworthiness  of 
these  helicopters  in  the  Federal 
Republic  of  Germany. 

This  helicopter  model  is 
manufactured  in  the  Federal  Republic  of 
Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eimx:opter  Model  EC 
135  helicopters  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  replacing 
each  shaft,  part  number  (P/N)  L 
792M3004  225,  with  an  airworthy  shaft, 
P/N  L  792M3004  235;  re-identifying  the 
left  oil  cooler  fan,  P/N  L792M3004  102 
with  P/N  L  792M3004  103,  and  right  oil 
cooler  fan,  P/N  L792M3005  102  with  P/ 
N  L  792M3005  103,  and  reflecting  these 
changes  in  the  gearbox  component 
history  card  or  equivalent  record. 
Replacing,  re-identifying,  and  recording 
these  changes  would  be  considered 
terminating  actions  for  the  requirements 
of  this  AD. 

The  FAA  estimates  that  9  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
helicopter  to  replace  and  re-identify  the 
affected  parts  and  record  these  actions 
in  the  gearbox  history  card  or  equivalent 
record,  and  that  the  average  labor  rate  is 


$60  per  work  hoiu.  The  manufacturer 
has  stated  in  Alert  Service  Bulletin  EC 
135-79A-001,  dated  January  23, 1998, 
that  required  parts  would  be  provided  at 
no  cost.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,160  to 
accomplish  the  proposed  actions  on  all 
the  U.S.  fleet. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

'Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
OtRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  Deutschland  GmbH:  Docket  No. 
99-SW-05-AD. 

Applicability:  Model  EC  135  helicopters, 
serial  numbers  0005  through  0071, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
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provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopter  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  50  hours 
time-in-service,  unless  accomplished 
previously. 

To  prevent  failure  of  an  oil  cooler  fan 
splined  drive  shaft  (shaft),  loss  of  oil  cooling, 
and  a  subsequent  engine  shutdown  during 
flight,  accomplish  the  following: 

(a)  Replace  each  shaft,  part  number  (P/N) 
L  792M30O4  225,  with  an  airworthy  shaft,  P/ 
N  L  792M3004  235. 

(b)  Re-identify  the  P/N  on  each  oil  cooler 
fan  (fan)  using  a  rubber  stamp  or  smudge- 
proof  paint  or  equivalent  as  follows: 

(1)  On  the  left  fan,  change  the  P/N  &x)m  L 
792M3004  102  to  L  792M3004  103. 

(2)  On  the  right  fan,  change  the  P/N  irom 
L  792M3005  102  to  L  792M3005  103. 

(c)  Change  the  P/N  on  the  gearbox 
component  history  card  or  equivalent  record 
to  reflect  the  revised  part  numbers. 

Note  2:  Eurocopter  Alert  Service  Bulletin 
No.  EC  135-79A-001,  dated  January  23, 
1998,  pertains  to  the  subject  of  this  AD. 

(d)  Replacing  the  shaft,  re-identifying  the 
fans,  and  recording  this  on  the  gearbox 
component  history  card  or  equivalent  record 
constitute  terminating  actions  for  the 
requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Regulations  Group. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Luftfahrt-Bundesamt  (Federal  Republic  of 
Germany)  AD  No.  1998-109,  dated  February 
26, 1998. 


Issued  in  Fort  Worth,  Texas,  on  February 
7,  2000. 

Henry  A.  Armstrong, 
Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  00-3224  Filed  2-10-00;  8:45  am) 
BILUNG  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-SW-39-AD] 

Airworthiness  Directives;  Eurocopter 
France  Model  AS-^350B,  BA,  81. 82, 
and  D,  and  Model  AS-355E,  F,  F1,  F2, 
and  N  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersediu*  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Eurocopter 
France  Model  AS-350B.  BA,  Bl.  B2. 
and  D,  and  Model  AS-355E,  F.  Fl.  F2, 
and  N  helicopters,  that  currently 
requires  inspecting  the  main  gearbox 
suspension  bi-directional  cross-beam 
(cross-beam)  for  cracks,  and  replacing 
the  cross-beam  if  a  crack  is  found.  This 
action  would  require  the  same 
inspections  as  the  existing  AD  but 
would  add  the  time  intervals  for 
performing  repetitive  dye-penetrant 
inspections  on  cross-beams  with  5,000 
or  more  hours  time-in-service  (TIS). 
This  proposal  is  prompted  by  the 
discovery  that  time  intervals  for 
performing  the  required  dye-penetrant 
inspections  are  not  included  in  the 
existing  AD.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  failure  of  the  cross-beam  that 
could  cause  the  main  gearbox  to  pivot 
resulting  in  severe  vibrations  and  a 
subsequent  forced  landing. 
DATES:  Comments  must  be  received  on 
or  before  April  11,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-39- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas. 

FOR  FURTHER  INFORMATKJN  CONTACT:  Jim 

Grigg,  Aerospace  Engineer,  FAA, 
Rotorcraft  Directorate,  ASW-111,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5490,  fax 
(817)222-5961. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
conununications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  conunents 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  cifter  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-39-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  99-SW-39-AD,  2601 
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Meacham  Bljrd.,  Room  663,  Fort  Worth, 
Texas  76137 

Discussion 

On  June  l4.  1998.  the  FAA  issued  AD 
98-14-01,  A  nendment  39-10635  (63 
FR  35128,  Juie  29, 1998),  to  require 
visual  and  d;  'e-penetrant  inspections  of 
the  cross-bea  m  for  cracks  and 
replacement  with  sm  airworthy  cross- 
beam if  a  crai  :k  is  found.  That  action 
was  prompte  i  by  several  reports  of 
cracks  in  the  cross-beam.  The 
requirementa  of  that  AD  are  intended  to 
provide  a  terminating  action  to  prevent 
failure  of  the  cross-beam  that  could 
cause  the  main  gearbox  to  pivot 
resulting  in  severe  vibrations  and  a 
subsequent  farced  landing. 

Since  the  issuance  of  that  AD,  the 
FAA  has  disoovered  that  the  time 
intervals  for  performing  the  required 
repetitive  dy«  -penetrant  inspections  on 
cross-beams  mth  5,000  or  more  hoius 
TIS  were  not  included.  The  initial  dye- 
penetrant  ins  )ection  for  cracks  must  be 
performed  wlen  the  cross-beams  attain 
5.000  hours  l|lS  or  2,750  cycles, 
whichever  occurs  first.  Thereafter, 
repetitive  dye  -penetrant  inspections  for 
cracks  must  b  b  performed  at  intervals 
not  to  exceed  550  hoius  TIS  or  2,750 
operating  eye  es,  whichever  occurs  first. 

Since  an  ui  safe  condition  has  been 
identified  tha  is  likely  to  exist  or 
develop  on  ot  ler  Eurocopter  France 
Model  AS-353B,  BA,  Bl,  B2,  and  D,  and 
Model  AS-355E,  F,  Fl,  F2,  and  N 
helicopters  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  98- 
14-01  to  requ  re,  at  specified  time 
intervals  or  cj  cles,  repetitive  visual  and 
dye-penetranfl  inspections  of  the  cross- 
beam for  cracks,  and  replacing,  if 
necessary,  the(  cross-beam  with  an 
airworthy  crots-beam. 

The  FAA  es  timates  that  454 
helicopters  of  U.S.  registry  would  be 
affected  by  thi  s  proposed  AD;  that  it 
would  take  approximately  0.5  work 
hoiu-  per  belie  opter  to  accomplish  each 
visual  inspect  on,  with  an  estimated 
average  of  15C  visual  inspections  per 
helicopter,  3  \  ^ork  hours  per  helicopter 
to  accomplish  a  dye-penetrant 
inspection,  w|th  an  estimated  average  of 
3  dye-penetrant  inspections  per 
helicopter,  am  1  6  work  hours  per 
helicopter  to  i  jplace  the  cross-beam,  if 
necessary:  anc  that  the  average  labor 
rate  is  $60  per  work  hour.  Parts  would 
cost  approximately  $6,000  per  cross- 
beam. Based  o  q  these  figures,  the  total 
cost  impact  of|the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $5,175,600 
to  perform  15(  visual  inspections  and 
an  average  of  i  dye-penetrant 


inspections  per  helicopter  and  to 
replace  the  cross-beam  on  all  454 
helicopters. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10635  (63  FR 
35128,  June  29, 1998)  and  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  9&-SW-39- 
AD.  Supersedes  AD  9&-14-01, 
Amendment  39-10635,  Docket  No.  97- 
SW-25-AD. 

Applicability:  Model  AS-350B,  BA,  Bl,  B2, 
and  D,  and  Model  AS-355E,  F,  Fl,  F2.  and 
N  helicopters,  with  main  gearbox  suspension 
bi-directional  cross-beam  (cross-beam),  part 
number  (P/N)  350A38-1018-all  dash 
numbers,  installed,  certificated  in  any 
category. 


Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  cross-beam  that 
could  lead  to  rotation  of  the  main  gearbox 
resulting  in  severe  vibrations  and  a 
subsequent  forced  landing,  accomplish  the 
following: 

(a)  For  cross-beams  having  2,000  or  more 
hours  time-in-service  (TIS)  or  lO.OOO  or  more 
operating  cycles,  whichever  occurs  first: 

Note  2:  The  Master  Service 
Recommendations  and  the  flight  log  contain 
accepted  procedures  that  are  used  to 
determine  the  cimiulative  operating  cycles  on 
the  rotorcraft. 

(1)  Within  30  hours  TIS,  and  thereafter  at 
intervals  not  to  exceed  30  hours  TIS  or  150 
operating  cycles,  whichever  occurs  first, 
visually  inspect  the  cross-beam  for  cracks  in 
accordance  with  paragraph  2.B.1  of 
Eurocopter  France  Service  Bulletin  No. 
05.00.28,  applicable  to  Model  AS-350 
helicopters,  or  Eurocopter  France  Service 
Bulletin  No.  05.00.29.  applicable  to  Model 
AS-355  helicopters,  both  dated  May  26, 
1997. 

(2)  If  a  crack  is  found  remove  the  cross- 
beam and  replace  it  with  an  airworthy  cross- 
beam. 

(b)Tor  cross-beams  having  5,000  or  more 
hours  TIS: 

(1)  In  addition  to  continuing  the  repetitive 
inspections  of  paragraph  (a)(1),  before  further 
flight,  and  thereafter  at  intervals  not  to 
exceed  550  hours  TIS  or  2,750  operating 
cycles,  whichever  occurs  first,  perform  a  dye- 
penetrant  inspection  in  accordance  with 
paragraph  2.B.2)  of  Eurocopter  France 
Service  Bulletin  No.  05.00.28,  applicable  to 
Model  AS-350  helicopters,  or  Eurocopter 
Service  Bulletin  No.  05.00.29,  applicable  to 
Model  AS-355  helicopters,  both  dated  May 
26,  1996. 

(2)  If  a  crack  is  found  remove  the  cross- 
beam and  replace  it  with  an  airworthy  cross- 
beam. 

(c)  Prior  to  installing  any  replacement 
cross-beams,  regardless  of  TIS  or  operating 
cycles,  inspect  the  replacement  cross-beam  in 
accordance  with  paragraph  (b)(1)  of  this  AD. 
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(d)  Modifying  the  helicopter  in  accordance 
with  paragraph  2.B  of  the  Accomplishment 
Instructions  in  Eurocopter  Service  Bulletin 
No.  63.00.07,  applicable  to  Model  AS-350B, 
BA,  Bl,  B2,  and  D  helicopters,  or  Eurocopter 
Service  Bulletin  No.  63.00.13,  applicable  to 
Model  AS-355E,  F,  Fl,  F2,  and  N 
helicopters,  both  dated  April  7, 1997, 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group,  FA  A,  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  96;-156-071(B)Rl  and  AD  96- 
155-053(B)R1,  both  dated  June  4,  1997. 

Issued  in  Fort  Worth,  Texas,  on  February 
4,  2000. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-3225  Filed  2-10-00:  8:45  am] 
BiLUNG  CODE  4910-13-U 


SOCIAL  SECURITY  ADMINISTRATION 
20  CFR  Parts  404  and  416 

RIN  0960-AE99 

Technical  Revisions  to  Medical  Criteria 
for  Determinations  of  Disability 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Proposed  rules. 

SUMMARY:  We  are  proposing  to  make  a 
number  of  technical  revisions  to  the 
Listing  of  Impairments  (the  listings).  We 
use  the  listings  to  adjudicate  claims  for 
disability  under  titles  II  and  XVI  of  the 
Social  Security  Act  (the  Act)  when  we 
evaluate  claims  of  individuals  at  steps  3 
of  our  sequential  evaluation  processes 
for  adults  and  children.  The  proposed 
changes  reflect  advances  in  medical 
knowledge,  treatment,  and  terminology, 
clarify  certain  listing  criteria,  remove 
listings  that  we  rarely  use  or  that  are 
redundant,  and  add  new  listings 


consistent  with  current  medical 
practice. 

These  proposed  revisions  are 
technical  changes  that  are  intended  to 
clarify  or  modify  current  language  to 
improve  understanding  and  usability. 
They  are  not  intended  to  be  a 
comprehensive  update  of  the  listings. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  April  11,  2000. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  17703,  Baltimore,  MD  21235-7703, 
sent  by  telefax  to  (410)  966-2830.  sent 
by  e-mail  to  "regulations@ssa.gov",  or 
delivered  to  the  Office  of  Process  and 
Innovation  Management,  Social  Seciu-ity 
Administration,  L2109  West  Low  Rise 
Building,  6401  Seciu-ity  Boulevard, 
Baltimore,  MD  21235-6401,  between 
8:00  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  may  be 
inspected  during  these  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Kiefer,  Social  Insurance 
Specialist,  Office  of  Disability,  Social 
Security  Administration,  3-B-9 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235- 
6401,  (410)  965-9104  or  TTY  (410)  966- 
5609. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  II  of  the  Act  provides  for  the 
payment  of  disability  insurance  benefits 
to  workers  insured  under  the  Act.  Title 
II  also  provides,  xmder  certain 
circumstances,  for  the  payment  of 
child's  insurance  benefits  for  persons 
who  become  disabled  before  age  22  and 
widow's  and  widower's  insurance 
benefits  based  on  disability  for  widows, 
widowers,  and  surviving  divorced 
spouses  of  insured  individuals.  In 
addition,  title  XVI  of  the  Act  provides 
for  Supplemental  Security  Income  (SSI) 
payments  to  persons  who  are  aged, 
blind,  or  disabled  and  who  have  limited 
income  and  resoiu-ces. 

For  adults  under  both  the  title  11  and 
title  XVI  programs  and  for  persons 
claiming  child's  insurance  benefits 
based  on  disability  under  the  title  II 
program,  "disability"  means  that  an 
impairment(s)  results  in  an  inability  to 
engage  in  any  substantial  gainful 
activity'.  For  an  individual  under  age  18 
claiming  SSI  benefits  based  on 
disability,  "disability"  means  that  an 
impairment(s)  results  in  "marked  and 
severe  functional  limitations."  Under 
both  title  II  and  title  XVI.  disability 


must  be  the  result  of  any  medically 
determinable  physical  or  mental 
impairment(s)  that  can  be  expected  to 
result  in  death  or  that  has  lasted  or  can 
be  expected  to  last  for  a  continuous 
period  of  at  least  12  months. 

The  process  for  determining  whether 
an  individual  (except  for  an  individual 
imder  age  18  claiming  SSI  benefits 
based  on  disability)  is  disabled  based  on 
the  statutory  definition  is  set  forth  in     , 
our  longstanding  regulations  at 
§§404.1520  and  416.920.  These 
regulations  provide  for  a  sequential 
evaluation  process  for  evaluating 
disability.  "There  is  a  separate  sequential 
evaluation  process  described  in 
regulations  at  §  416.924  for  individuals 
under  age  18  claiming  SSI  benefits 
based  on  disability.  At  step  3  of  both 
sequential  evaluation  processes  we  ask 
the  same  question:  Whether  an 
individual  who  is  not  engaging  in 
substantial  gainful  activity  and  who  has 
an  impainnent(s)  that  is  severe,  has  an 
impairment(s)  that  meets  or  equals  in 
severity  the  criteria  of  an  impairment 
listed  in  appendix  1  of  subpart  P  of  part 
404,  the  listings.  The  listings  describe, 
for  each  of  the  major  body  systems, 
impairments  that  are  considered  severe 
enough  to  prevent  a  person  from  doing 
any  gainful  activity  (or  in  the  case  of  a 
child  under  age  18  claiming  SSI  benefits 
based  on  disability,  to  cause  marked  and 
severe  functional  limitations).  Although 
the  listings  are  contained  only  in  part 
404,  they  are  referenced  by  subpart  I  of 
part  416. 

The  listings  are  divided  into  Part  A 
and  Part  B.  The  criteria  in  Part  A  are 
applied  in  evaluating  impairments  of 
persons  age  18  or  over.  The  criteria  in 
Part  A  may  also  be  used  to  evaluate 
impairments  in  persons  imder  age  18  if 
the  disease  processes  have  a  similar 
effect  on  adults  and  children.  In 
evaluating  disability  for  a  person  under 
age  18,  we  first  use  the  criteria  in  Part 
B"and,  if  the  criteria  in  Part  B  do  not 
apply,  we  use  the  criteria  in  Part  A  (see 
§§404.1525  and  416.925). 

These  changes  are  not  intended  to  be 
a  comprehensive  update  and  revision  of 
the  listings.  We  continue  to  review  each 
of  the  body  system  listings  to  determine 
appropriate  revisions  and  updates  of  a 
more  substantive  nature.  If  we 
determine  that  more  substantive 
revisions  are  necessary',  we  will  publish 
a  notice  in  the  Federal  Register 
describing  those  proposed  revisions  and 
requesting  public  comments.  Therefore, 
we  are  now  requesting  comments  only 
on  the  specific  technical  changes  we  are 


6930 


Federal  Register /Vol.  65,  No.  29 /Friday,  February  11,  2000  /  Proposed  Rules 


proposing  ii  i  this  notice  of  proposed 
rulemaking. 

The  follo\  ring 
of  the  propo  sed 
reasons  for 


is  a  detailed  summary 
revisions  and  our 
broposing  these  changes. 


Explanation!  of  Proposed  Revisions 

We  propose  to  revise  the  language 
throu^out  <  11  listings  regarding 
references  tc  "X-ray(s},"  roentgenograms 
(which  is  anather  word  for  X-rays),  and 
radiographic  studies  (which  is  another 
process  simi  lar  to  roentgenography),  to 
include  "other  appropriate  medically 
acceptable  iiaaging"  as  satisfactory 
medical  evic  ence.  The  proposed 
changes  occi  ir  in  the  following  sections 
and/or  listin  5s: 

Sections  1  OOA,  l.OOB  and  l.OOC  of 
the  preface  I )  the  musculoskeletal  body 
system  and  listings  1.03,  1.04,  1.05, 
1.08,  1.09,  ai  id  1.11; 

Section  2.0OB2  of  the  preface  to  the 
special  sensds  and  speech  body  system; 

Section  4.(  iOC3  of  the  preface  to  the 
cardiovascul  u  system; 

Section  5.(  OC  of  the  preface  to  the 
digestive  sys:em  and  Listings  5.03,  5.04, 
and  5.05; 

Listing  6.0  2Cl  of  the  genito-iuinary 
system; 

Listing  7.1 5A  of  the  hemic  and 
lymphatic  system; 
Listing  9.0  JA  of  the  endocrine  system; 
Listing  14.  )8M6  of  the  immune 
system; 

Section  10  ),00B  of  the  preface  to 
growth  impairments; 

Listings  10n.02A3  and  101.08  of  the 
musculoskeli  ttal  system; 

Listing  103 .04B3  of  the  respiratory 
system; 

Section  lO'LOOE  of  the  preface  to  the 
cardiovascul  j  system; 

Section  10!  LOOB  of  the  preface  to  the 
digestive  sysl  em  and  Listings  105.05A 
and  105.05C; 

Section  li:  i.OOB  of  the  preface  to  the 
neoplastic  di  seases;  and. 

Listing  114,08N6  of  the  immune 
system. 

We  are  pro  josing  these  changes  to 
recognize  tha  t  there  have  been  • 

significant  ac  vances  in  medical 
imaging,  sucl  as  (but  not  limited  to) 
computerizec  axial  tomography  (CAT 
scan)  and  ma  ^etic  resonance  imaging 
(MRI),  and  to  increase  the  tjrpes  of 
evidence  that  can  be  used  to  meet  the 
listings.  Unddr  §§404.1525  and  416.925 
of  our  regulations,  an  individual's 
impairment  "meets"  the  criteria  of  a 
given  listing  1  »nly  by  showing  the  same 
findings  that  u-e  required  in  the  listing. 
Because  of  th  s,  an  individual  who  has 
all  of  the  find  ings  required  by  a  listing 
except  X-ray  >  jvidence  but  who  has  the 
same  or  bette  ■  information  fi-om  a  CAT 
scan,  MRI,  or  other  medically  acceptable 


modem  imaging  technique  than  can  be 
gotten  fi'om  X-ray  cannot  meet  the 
listing;  instead,  we  must  find  that  the 
individual's  impairment  medically 
equals  the  listing.  The  proposed  changes 
would  allow  us  to  find  that  such 
individuals  have  impairments  that  meet 
these  listings.  We  also  made  the 
proposed  phrase  nonspecific  to  allow 
for  flexibility  in  the  use  of  the  use  of  the 
listings  should  new  medically 
appropriate  imaging  techniques  be 
developed  in  the  future. 

We  are  also  proposing  to  add  a  brief 
explanation  in  the  prefaces  of  the 
musculoskeletal  adult  and  childhood 
listings  (in  paragraphs  l.OOB  and 
101. OOB,  respectively)  to  explain  what 
we  mean  by  appropriate  medically 
acceptable  imaging  techniques,  and  to 
explain  that  we  will  not  purchase  such 
expensive  tests  as  CAT  scans  or  MRIs  in 
the  course  of  obtaining  documentation, 
but  we  will  consider  the  results  of  these 
tests  if  they  are  available. 

1.01  and  101.01     Category  of 
Impairments,  Musculoskeletal 

We  are  making  a  correction  to  Listing 
1.09  to  move  the  word  "of  to  its  proper 
placement  following  the  parenthetical 
text  that  describes  what  we  mean  by 
"Amputation  or  anatomical  deformity." 
The  "of  is  currently  incorrectly  placed 
after  the  word  "deformity,"  and  before 
the  explanatory  parenthetical  language. 

We  are  proposing  to  amend  childhood 
Listing  101.08,  Chronic  osteomyelitis,  to 
make  it  consistent  with  the  language 
and  criteria  of  adult  Listing  1.08,  which 
addresses  osteomyelitis  or  septic 
arthritis.  Since  the  adult  listing  is  more 
complete  and  comprehensive,  we  are 
amending  the  childhood  listing  to  be 
consistent  with  the  adult  listing. 

2.00  and  102.00    Special  Senses  and 
Speech 

We  propose  to  revise  the  heading  of 
2. 00 A  to  read  "Disorders  of  Vision" 
because  the  term  currently  used, 
"Ophthalmology."  is  most  commonly 
used  to  define  the  branch  of  medicine 
that  deals  with  the  anatomy,  physiology, 
and  pathology  of  the  eye,  whereas  these 
listings,  in  fact,  address  visual 
disorders. 

We  propose  to  remove  the  word 
"central"  in  referring  to  vision  and 
visual  acuity  throughout  2.00  and 
102.00  because  it  is  redundant.  "Central 
vision"  is  medically  synonymous  with 
"visual  acuity."  We  propose  to  revise 
2.00A1  to  explain  that  (^seases  or  injury 
of  the  eyes  may  result  in  loss  of  visual 
acuity  or  loss  of  the  peripheral  field.  It 
is  the  loss  of  visual  acuity  that  results 
in  inability  to  distinguish  detail  and 
prevents  reading  and  fine  work,  while 


the  loss  of  the  peripheral  field  restricts 
the  ability  of  an  individual  to  move 
about  fi-eely.  We  propose  to  clarify  this 
section  by  stating  that  the  extent  of 
impairment  of  sight  should  be 
determined  by  visual  acuity  and 
peripheral  field  testing.  Likewise,  in 
2.00A2,  with  the  removal  of  the  word 
"central,"  we  also  propose  to  revise  the 
opening  sentence  to  clarify  that  loss  of 
visual  acuify  may  result  in  impaired 
distant  and/or  near  vision  (not  "caused 
by"  impaired  vision). 

Thus,  we  are  proposing  to  remove  the 
word  "central"  from  the  following: 
2.00A1,  2.00A2,  2.00A5,  2.00A6,  2.02, 
Table  No.  1  and  its  footnotes  2  and  3, 
102.00A,  and  102.02. 

Also,  we  propose  to  further  revise 
Table  No.  1  by  adding  the  word 
"acuify"  to  the  first  line  of  the  chart, 
"Percent  visual  acuity  efficiency,"  and 
also  to  the  title,  "Percentage  of  Visual 
Acuity  Efficiency  Corresponding  to 
Visual  Acuity  Notations  *  *  *". 

Additionally,  we  propose  clarifying 
the  language  of  Listing  2.04  by  replacing 
the  phrase  "central  visual  efficiency" 
with  the  phrase  "visual  acuity 
efficiency." 

We  propose  to  revise  2.00B3  by 
removing  the  word  "organic"  from  its 
title,  removing  the  first  sentence  of  the 
section,  and  amending  the  second 
sentence  to  clarify  that  the  ability  to 
produce  speech  by  any  means  includes 
the  use  of  mechanical  or  electronic 
devices  that  improve  voice  or 
articulation.  Also  in  this  section,  we 
propose  to  correct  the  reference  to 
"neiu-ologic"  disorders  by  appropriately 
calling  them  "neurological"  disorders. 
We  propose  to  remove  Listing  2.05, 
Complete  homonymous  hemianopsia 
(with  or  without  macular  sparing) 
because  the  language  of  2.05  now 
directs  that  this  disorder  should  be 
evaluated  under  Listing  2.04.  Since  we 
are  not  proposing  to  change  Listing  2.04 
in  any  substantive  way,  we  will  still  use 
this  listing  to  evaluate  complete 
homonymous  hemianopsia  and  there  is 
no  need  to  retain  the  separate  listing. 
We  propose  to  revise  Listing  2.09, 
Organic  loss  of  speech,  to  remove  the 
word  "organic"  because  we  believe  that 
the  cause  of  loss  of  speech  (i.e.,  whether 
it  is  or  is  not  "organic")  should  be 
immaterial  for  purpose  of  applying  this 
listing.  We  also  propose  to  change  the 
word  "and"  to  "or"  to  clarify  that  the 
inability  to  produce  speech  that  can  be 
heard,  understood,  or  sustained  will 
meet  the  listing,  instead  of  the 
requirement  under  the  current  language 
that  all  three  of  these  factors  be  present. 
We  believe  that  any  one  of  these  factors 
is  sufficient  to  establish  that  an 
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individual  has  a  listing-level 
impairment. 

3.00  and  103.00    Respiratory  System 

In  the  listing  preface,  we  propose  to 
revise  some  of  the  technical  language 
dealing  with  the  requirements  for 
spirometry  calibration  and  testing  for 
diffusing  capacity  of  the  lungs  for 
carbon  monoxide  (DLCO)  to  comply 
with  the  standards  of  current  medical 
practice. 

In  3.00E  and  103.00B,  Documentation 
of  pulmonary  function  testing,  we 
propose  to  revise  the  last  sentence  of  the 
third  paragraph  of  each  section  to 
explain  that  the  testing  device  must 
have  a  daily  recorded  calibration  of 
voliune  units  performed  sometime  prior 
to  the  pulmonary  function  study.  This 
revises  the  current  requirement  for 
separate  calibration  tracings  to  be 
performed  at  the  time  each  pulmonary 
function  test  is  performed.  We  believe  a 
single  daily  calibration  of  the  testing 
device  is  sufficient  to  provide  acciuate 
pulmonary  measiuements  for  piu^poses 
of  our  listings. 

In  3.00F1,  Diffusing  capacity  of  the 
lungs  for  carbon  monoxide  (DLCO),  fifth 
paragraph,  fourth  and  fifth  sentences, 
we  are  proposing  the  deletion  of  the 
reference  to  the  algorithm  used  to 
calculate  test  results  and  the  language 
regarding  "independent  calculation  of 
results."  We  believe  this  algorithm  no  ' 
longer  needs  to  be  provided  in  the 
documentation  of  DLCO  since 
adjudicators  are  not  expected  to 
recompute  the  test  results.  Rather,  we 
are  asking  that  the  file  include 
dociunentation  of  the  source  of  the 
predicted  equation  to  permit 
adjudicators  to  verify  that  the  test  was 
performed  adequately. 

3.01  and  103.01    Category  of 
Impairments,  Respiratory  System 

We  propose  to  add  a  new  listing 
addressing  lung  transplants  for  both 
adults  and  children.  Listing  3.11  for 
adults  and  Listing  103.05  for  children, 
Lung  transplant,  is  proposed  to  be 
consistent  with  other  organ  transplant 
listings  and  to  provide  that  an 
individual  imdergoing  a  lung  transplant 
will  be  considered  under  a  disability  for 
12  months  following  the  date  of  surgery 
with  evaluation  of  any  residual 
impairment  thereafter. 

4.00  and  104.00    Cardiovascular         * 
System 

In  4.00A,  Introduction,  fourth 
paragraph,  second  sentence,  and 
104.00A,  Introduction,  sixth  paragraph, 
second  sentence,  we  propose  to  revise 
the  language  to  change  the  word  "make' 
to  the  word  "consider"  in  the  clause 


referring  to  making  a  medical 
equivalence  determination  in  the  case  of 
an  adult,  and  for  children,  a  medical  or 
functional  equivalence  determination. 
The  cxurent  language  could  be 
misinterpreted  to  mean  that,  when  an 
individual  has  a  medically  determinable 
impairment  that  is  not  listed,  or  a 
combination  of  impairments  no  one  of 
which  meets  a  listing,  we  will  find  that 
his  or  her  impairment  is  medically 
equivalent  to  a  listing,  or  for  children, 
medically  or  functionally  equivalent  to 
a  listing.  Our  intent  has  always  been  to 
indicate  only  that  we  will  consider 
whether  the  impairment  or  combination 
of  impairments  is  medically  equivalent 
(or  for  children  medically  or 
functionally  equivalent)  to  a  listing. 
This  is  only  a  clarification  of  what  we 
have  always  intended  by  the  language  in 
these  sections. 

5 .  00  and  105.00    Digestive  System 

As  discussed  above,  we  are  proposing 
to  amend  Listings  5.05A  and  105. 05C  to 
allow  for  docimientation  of  esophageal 
varices  by  X-rays,  endoscopy,  or  other 
appropriate  medically  acceptable 
imaging.  This  will  allow  for  changes  in 
medical  technology  over  time  and  will 
eliminate  the  ciurent  imnecessary 
language  differences  in  the  parenthetical 
portion  of  these  listings. 

We  propose  to  add  a  new  listing  to 
both  the  adult  and  childhood  listings  for 
the  digestive  system  to  address  liver 
transplantation  in  keeping  with  our 
other  organ  transplantation  listings.  For 
adults,  the  new  listing  will  be  5.09, 
Liver  transplant;  for  children,  it  will  be 
105.09,  Liver  transplant. 

Also,  we  are  correcting  a 
typographical  error  in  5.00C. 

7.00  and  107.00    Hemic  and  Lymphatic 
System 

We  propose  to  add  T-cell 
lymphoblastic  Ijrmphoma  to  the 
discussion  of  acute  leukemia  in  sections 
7.00E  and  107.00C  as  well  as  in  Listings 
7.11  and  107.11.  This  disorder  follows 
the  same  course  and  requires  the  same 
treatment  as  acute  leukemia  and  is  just 
as  serious.  By  including  this  disorder  in 
the  preface  and  as  a  listed  impairment 
in  both  the  adult  and  childhood  listings, 
we  believe  evaluation  will  be  simplified 
by  specifically  directing  adjudicators  to 
the  criteria  for  evaluating  this  disease. 

We  propose  to  amend  the  reference  to 
bone  marrow  transplantation  in  Listing 
7.17,  Aplastic  anemias  or  hematologic 
malignancies  (excluding  acute 
leukemia),  to  "bone  marrow  or  stem  cell 
transplantation"  to  add  the  new  medical 
technique  of  stem  cell  transplantation 
which  is  comparable  to  bone  marrow 
transplantation. 


8.01    Category  of  Impairments,  Skin 

We  are  correcting  a  spelling  error  in 
Listing  8.06.  The  correct  name  of  this 
impairment  is  Hidradenitis  suppurative, 
acne  conglobata. 

9.01    Category  of  Impairments, 
Endocrine  System 

We  propose  to  revise  Listing  9.02, 
Thyroid  Disorders,  to  remove  paragraph 
A,  which  refers  to  "Progressive 
exophthalmos  as  measured  by 
exophthalmoraetry,"  because  this 
complication  now  rarely  occurs  due  to 
advances  in  treaOnent  for  thyroid 
disease. 

1 1 .00  and  1 1 1 .00    Neurological 

We  are  proposing  changes  in  the 
language  that  we  currently  use  for 
epilepsy  and  its  treatment  throughout 
these  listings  to  make  our  listing 
language  consistent  with  current 
medical  terminology.  For  example,  we 
propose  changing  the  term  "convulsive 
disorders  "in  ll.OOA  to  "epilepsy,"  and 
changing  the  references  to 
"anticonvulsive"  treatment  and  drugs  to 
"antiepileptic"  treatment  and  drugs  to 
reflect  current  medical  terminology.  In 
keeping  with  these  changes  in 
terminology,  we  are  also  proposing 
changing  the  descriptiens  of  the 
categories  of  epilepsy  under  Listings 
11.02  and  11.03  in  Part  A,  and  Listings 
111.02  and  111.03  in  Part  B.  In  place  of 
the  term  major  motor  seizures  (11.02 
and  111.02)  we  are  proposing 
"convulsive  epilepsy,"  and  for  the  term 
minor  motor  seizures  (11.03  and 
111.03),  we  are  proposing 
"nonconvulsive  epilepsy."  These  terms 
are  in  keeping  with  ciurent  medical 
terminology. 

We  also  propose  to  remove  the 
requirement  for  electroencephalogram 
(EEC)  evidence  to  support  the  existence 
of  epilepsy  throughout  the  neurological 
listings  with  the  exception  of  cases 
involving  nonconvulsive  epilepsy  in 
children.  This  is  the  only  category  of 
epilepsy  in  which  an  EEC  is  the 
definitive  diagnostic  tool;  in  all  other 
situations  of  epilepsy,  it  is  rare  for  an 
EEC  to  confirm  the  presence  of  a  seizvu^ 
disorder. 

We  propose  to  amend  the  language  of 
Listing  111.02B3  by  changing  it  from 
"significant  emotional  disorder"  to 
"significant  mental  disorder."  This 
clarifies  the  nature  of  the  impairment 
identified,  i.e.,  a  defined  mental 
impairment,  and  is  consistent  with 
other  listing  terminology. 

We  propose  to  remove  Listing  11.15, 
Tabes  dorsalis,  because  the  availability 
of  effective  screening  tests  and 
treatment  have  markedly  reduced  the 
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incidence  of 
capability  to 
treatment  in 
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11.15,  we  are 
the  reference 
Listing  1 1 
disorgani 
degenerative 
Huntington's 
ataxia.  The 
function 
includes 
described  in 
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his  disorder.  With  the 
do  early  identification  and 
cases  of  syphilis,  the 
1  jads  to  Tabes  dorsalis,  we 
sting  is  no  longer  needed, 
oposal  to  remove  Listing 
also  proposing  to  remove 
to  11.15B  currently  in 
which  deals  with 
zati6n  of  motor  function  in  " 
diseases  such  as 
chorea  and  Friedreich's 
di  sorganlzation  of  motor 
described  in  Listing  11.04B 
disturbances  of  gait  as 

1.15B,  so  we  believe  that 
to  11.04B  is  sufficient  to 

ifestations  of  the 
liseases  covered  by  Listing 


.01     Category  of 
Mental 


We  are  pro]  losing  to  highlight  a 
portion  of  the  language  in  the  capsule 
definition  of  Listing  12.05  by  italicizing 
it.  Listing  12. (I5  deals  with  mental 
retardation  an  d  autism.  Mental 
retardation  is  defined  as  a  significantly 
subaverage  general  intellectual 
functioning  wdth  deficits  in  adaptive 
behavior  initially  manifested  during  the 
development^  period  (before  age  22). 
To  draw  the  user's  attention  to  the 
portion  dealir  g  with  the  time  period  for 
the  manifestations  of  these  deficits,  we 
propose  to  itai  icize  the  text  initially 
manifested  diiring  the  developmental 
period  (before^  age  22). 

We  are  prodosing  to  correct  an  error 
in  Listing  II2J05FI  and  112.05F2.  The 
word  "limitations"  should  be 
"limitation."  "This  is  consistent  with  the 
wording  of  tha  adult  Listing  12.05C, 
"imposing  adaitional  and  significant 
work-related  1  mitation  of  fimction." 

13.01     Catego  ry  of  Impairments, 
Neoplastic  Dia  eases — Malignant 

We  propose  to  amend  Listing  13.08. 
Thyroid  gland  adding  another  criterion, 
"Anaplastic  carcinoma  of  the  thyroid." 
This  would  bei  designated  as  13.08B, 
and  the  ciurent  listing  language  would 
become  13.08>l.  Anaplastic  carcinoma 
of  the  thyroid  s  a  distinct  type  of 
carcinoma  tha  can  be  specified  as  part 
of  this  listing  I  ecause  it  is  of  the  same 
level  of  severil  y  as  the  current  listing 
and  has  a  pool  prognosis.  We  believe 
that  identifyin  5  it  separately  will  assist 
adjudicators  ii  evaluating  thyroid 
neoplasms. 

aarity  of  The^e 
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President's  me^orand 
1998,  (63  F.R. 
agency  to  writi  1 


Proposed  Rules 

er  12866  and  the 
um  of  Jime  1, 
J1885),  require  each 
all  rules  in  plain 


language.  In  addition  to  your 
substantive  comments  on  these 
proposed  rules,  we  invite  your 
comments  on  how  to  make  these 
proposed  rules  easier  to  understand. 
For  example: 

•  Have  we  organized  the  material  to 
suit  your  needs? 

•  Are  the  requirements  in  these  rules 
clearly  stated? 

•  Do  the  rules  contain  technical 
language  or  jargon  that  isn't  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  these  rules  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make 
these  rules  easier  to  understand? 

Electronic  Versions 

The  electronic  file  of  this  docimient  is 
available  on  the  internet  at  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html.  It  is  also  available  on  the 
internet  site  for  SSA  (i.e.,  "SSA 
Online")  at  http://www.ssa.gov/. 

Regulatory  Procedures 


Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  proposed 
regulations  do  not  meet  the  criteria  for 
a  significant  regulatory  action  imder 
Executive  Order  12866.  Thus,  they  were 
not  subject  to  0MB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  individuals.  Thus,  a 
regulatory  flexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  will 
impose  no  additional  reporting  or 
recordkeeping  requirements  requiring 
0MB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.006,  Supplemental 
Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age.  Survivors  and  Disability 
Insurance.  Reporting  and  recordkeeping 
requirements,  Social  Security. 


20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  BUnd,  Disability 
benefits,  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income. 

Dated:  January  28,  2000. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  we  are  proposing  to  amend 
part  404.  subpart  P.  and  part  416. 
subpart  I  of  chapter  ID  of  title  20  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABIUTY 
INSURANCE  (1950-    ) 


Subpart  P  [Amended] 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202,  205(a),  (b),  and  (d)- 
(h),  216(i),  221(a)  and  (i),  222(c),  223,  225, 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402,  405(a),  (b),  and  (d)-{h),  416(i), 
421(a)  and  (i),  422(c).  423.  425,  and 
902(a)(5));  sec.  211(b),  Pub.  L.  104-193.  HO 
Stat.  2105,  2189. 

Appendix  1  to  Subpart  P  of  Part  404— 
[Amended] 

2.  Appendix  1  to  subpart  P  of  part  404 
is  amended  as  follows: 

a.  Section  1.00  in  part  A  of  appendix 
1  is  amended: 

(1)  By  revising  the  last  sentence  of 
paragraph  A; 

(2)  By  revising  the  first  sentence  in 
the  second  paragraph  of  paragraph  B; 

(3)  By  adding  a  new  eighth  paragraph 
to  paragraph  B;  and, 

(4)  By  revising  paragraph  C; 

b.  Section  1.03  in  part  A  of  appendix 
1.  peiragraph  A  is  revised. 

c.  Section  1.04  in  part  A  of  appendix 
1  is  amended  by  revising  the 
introductory  text. 

d.  Section  1.05  in  part  A  of  appendix 
1  is  amended  by  revising  the 
introductory  text  in  paragraphs  A  and  B. 

e.  Section  1.08  in  part  A  of  appendix 
1  is  amended  by  revising  the  heading. 

f.  Section  1.09  in  part  A  of  appencux 
1  is  amended  by  revising  the  heading. 

g.  Section  1.11  in  part  A  of  appendix 
1  is  revised. 

h.  Section  2.00  in  part  A  of  appendix 
1  is  amended: 

(1)  By  revising  the  heading  of 
paragraph  A; 

(2)  By  revising  paragraph  Al.  the  first 
two  sentences  of  paragraph  A2,  and 
paragraph  A5; 

(3)  By  amending  paragraph  A6  to 
remove  the  word  "centi^"  in  the  first, 
fourth,  fifth,  and  sixth  sentences; 
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(4)  By  revising  the  last  sentence  in  the 
third  paragraph  of  paragraph  B2; 

(5)  By  revising  paragraph  B3; 

(6)  By  amending  Table  No.  1  by 
revising  the  heading  to  read, 
"Percentage  of  visual  acuity  efficiency 
corresponding  to  visual  acuity  notations 
for  distance  in  the  phakic  and  aphakic 
eye  (better  eye)"  by  revising  the  heading 
of  the  right  colunm  on  the  first  line  of 
the  table  to  read,  "Percent  visual  acuity 
efficiency";  and  by  amending  footnotes 
2  and  3  to  Table  No.  1  by  removing  the 
word  "central." 

i.  Section  2.02  in  part  A  of  appendix 
1  is  amended  by  removing  the  word 
"central"  in  the  heading. 

j.  Section  2.04  in  part  A  of  appendix 
1  is  revised. 

k.  Section  2.05  in  part  A  of  appendix 
1  is  removed  and  reserved. 

1.  Section  2.09  in  part  A  of  appendix 
1  is  revised. 

m.  Section  3.00  in  part  A  of  appendix 
1  is  amended  by  revising  the  last 
sentence  in  the  third  paragraph  of 
paragraph  E,  and  by  amending 
paragraph  Fl  by  revising  the  fourth  and 
fifth  sentences  of  the  fifth  paragraph. 

n.  Section  3.11  in  part  A  of  appendix 
1  is  added. 

o.  Section  4.00,  paragraph  A,  in  part 
A  of  appendix  1  is  amended  in  the 
second  sentence  of  the  fourth  paragraph 
by  revising  "make"  to  read  "consider", 
and  in  paragraph  C3  by  ainending  the 
third  sentence  of  the  first  paragraph. 

p.  Section  5.00,  paragraph  C,  in  part 
A  of  appendix  1  is  amended  in  the 
fourth  sentence  by  revising 
"roentgenograms"  to  read  "X-rays  or 
other  appropriate  medically  acceptable 
imaging,"  and  by  revising 
"impairmentich"  to  read  "impairment 
which." 

q.  Section  5.03  in  part  A  of  appendix 
1  is  revised. 

r.  Section  5.04  in  part  A  of  appendix 
1  is  amended  by  revising  the  heading 
and  by  revising  paragraph  C. 

s.  Section  5.05  in  part  A  of  appendix 
1  is  amended  by  revising  the  first 
sentence  in  paragraph  A. 

t.  Section  5.09  in  part  A  of  appendix 
1  is  added. 

u.  Section  6.02  in  part  A  of  appendix 
1  is  amended  by  revising  paragraph  Cl. 

V.  Section  7.00  in  part  A  of  appendix 
1  is  amended  by  revising  the  heading 
and  the  first  sentence  of  the  first 
paragraph  of  peiragraph  E. 

w.  Section  7.11  in  part  A  of  appendix 
1  is  amended  by  revising  the  heading. 

X.  Section  7.16  in  part  A  of  appendix 
1  is  amended  by  revising  paragraph  A. 

y.  Section  7.17  in  part  A  of  appendix 
1  is  amended  by  revising  the  first 
sentence. 


z.  Section  8.06  in  part  A  of  appendix 
1 ,  the  heading  is  amended  by  revising 
"Hydradenitis"  to  read  "Hidradenitis." 

aa.  In  section  9.02  in  part  A  of 
appendix  1,  the  word  "With:"  following 
the  heading  and  paragraph  A  are 
removed  and  the  paragraph  designation 
"B"  is  removed  from  paragraph  B. 

bb.  Section  9.03,  paragraph  A,  in  part 
A  of  appendLx  1  is  revised. 

cc.  Section  11.00,  paragraph  A,  in  part 
A  of  appendix  1  is  amended  by  revising 
the  heading,  by  revising  the  first 
sentence  in  the  first  paragraph,  by 
removing  the  second  paragraph,  by 
redesignation  the  third  paragraph  as  the 
second  paragraph  and  by  amending  the 
first,  second  and  third  sentences  in  the 
redesignating  second  paragraph  to 
revise  the  word  "anticonvulsive"  to 
read  "antiepileptic." 

dd.  Section  11.02  in  part  A  of 
appendix  1  is  amended  by  revising  the 
heading. 

ee.  Section  11.03  in  part  A  of 
appendix  1  is  amended  by  revising  the 
heading. 

ff.  Section  11.15  in  part  A  of  appendix 
1  is  removed  and  reserved. 

gg.  Section  11.17,  paragraph  A,  in  part 
A  of  appendix  1  is  amended  by 
removing  the  words  "or  11.15B". 

hh.  Section  12.05  in  part  A  of 
appendix  1  is  amended  by  revising  the 
first  sentence  of  the  introductory  text. 

ii.  Section  13.08  in  part  A  of  appendix 
1  is  revised. 

jj.  Section  14.08  in  part  A  of  appendLx 
1  is  amended  by  revising  paragraph  M6. 

kk.  Section  100.00,  paragraph  B,  in 
part  B  of  appendix  1  is  revised. 

11.  Section  101.00,  paragraph  B,  in 
part  B  of  appendix  1  is  amended  by 
adding  a  second  paragraph. 

mm.  Section  101.02.  paragraph  A3,  in 
part  B  of  appendix  1  is  revised. 

nn.  Section  101.08  in  part  B  of 
appendix  1  is  revised. 

oo.  Section  102.00  in  part  B  of 
appendix  1 .  is  amended  by  removing 
the  word  "central"  from  the  first  and 
second  sentences  of  paragraph  A. 

pp.  Section  102.02  in  part  B  of 
appendix  1  is  amended  by  removing  the 
word  "central"  frtjm  the  heading. 

qq.  Section  103.00,  paragraph  B,  in 
part  B  of  appendix  1  is  amended  by 
revising  last  sentence  of  the  third 
paragraph. 

rr.  Section  103.04,  paragraph  B3,  in 
part  B  of  appendix  1  is  revised. 

ss.  Section  103.05  in  part  B  of 
appendix  1  is  added  after  Table  III. 

tt.  Section  104.00,  paragraph  A,  in 
part  B  of  appendix  1  is  amended  in  the 
last  sentence  of  the  sixth  paragraph  by 
revising  "make  a  determination"  to  read 
"consider,"  and  paragraph  E  is  amended 
by  revising  the  first  sentence  of  the  third 
paragraph. 


uu.  Section  105.00  in  part  B  of 
appendix  1,  is  amended  to  revise  the 
first  sentence  in  paragraph  B. 

w.  Section  105.05,  paragraphs  A  and 
C,  in  part  B  of  appendix  1  are  revised. 

WW.  Section  105.09  in  part  B  of 
appendix  1  is  added. 

XX.  Section  107.00,  paragraph  C.  in 
part  B  of  appendix  1  is  amended  by 
revising  the  heading  and  by  revising  the 
first  sentence  of  the  first  paragr^h. 

yy.  Section  107.11  in  part  B  of 
appendix  1  is  amended  by  revising  the 
heading. 

zz.  Section  111.00  in  part  B  of 
appendix  1 ,  paragraph  A  is  revised  and 
paragraph  B  is  amended  by  revising  the 
heading,  and  by  removing  the  second 
sentence. 

aaa.  Section  111.02  in  part  B  of 
appendix  1  is  amended  by  revising  the 
headings  of  paragraphs  A  and  B;  by 
revising  the  first  sentence  of  the 
introductory  text  of  paragraphs  A  and  B: 
and  by  revising  paragraph  B3. 

bbb.  Section  111.03  in  part  B  of 
appendix  1  is  amended  by  revising  the 
heading. 

ccc.  Section  112.05.  paragraphs  Fl 
and  F2.  in  part  B  of  appendix  1  are 
amended  by  revising  "limitations"  to 
read  "limitation." 

ddd.  Section  113.00  in  part  B  of 
appendix  1 .  is  amended  by  revising  the 
third  sentence  in  paragraph  B. 

eee.  Section  114.08,  paragraph  N6,  in 
part  B  of  appendix  1,  paragraph  N6  is 
revised. 

The  added  and  revised  text  is  as 
follows: 

Appendix  1  to  Subpart  P  of  Part  404- 
Listing  of  Impairments 


1.00    Musculoskeletal  System 

A.  *   *   *  Evaluations  of  musculoskeletal 
impairments  should  be  supported  where 
applicable  by  detailed  descriptions  of  the 
joints,  including  ranges  of  motion,  condition 
of  the  musculature,  sensory  or  reflex  changes, 
circulatory  deficits,  and  abnormalities  as 
shown  by  X-ray  or  other  appropriate 
medically  acceptable  imaging. 

B.  *   *   * 

Evaluation  of  the  impairment  caused  by 
disorders  of  the  spine  requires  that  a  clinical 
diagnosis  of  the  entity  to  be  evaluated  first 
must  be  established  on  the  basis  of  adequate 
history,  physical  examination,  and 
roentgenograms  or  other  appropriate 
medically  acceptable  imaging.  *  *  * 
***** 

Medically  acceptable  imaging  includes,  but 
is  not  limited  to.  X-ray  imaging, 
computerized  axial  tomography  (CAT  scan), 
magnetic  resonance  imaging  (MRl).  with  or 
without  contrast  material,  and  radionuclear 
bone  scans.  While  any  appropriate  medically 
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unfavorable  angle,  joint  subluxation  or 
instability)  of: 
***** 

1.11     Fracture  of  the  femur,  tibia,  tarsal 
bone  or  pelvis  with  solid  union  not  evident 
on  X-ray  or  other  appropriate  medically 
acceptable  imaging,  and  not  clinically  solid, 
when  such  determination  is  feasible,  and 
return  to  full  weight-bearing  status  did  not 
occur  or  is  not  expected  to  occur  within  12 
months  of  onset. 


2.00    Special  Senses  and  Speech 
A.  Disorders  of  Vision 

1.  Causes  of  impairment.  Diseases  or  injury 
of  the  eyes  may  produce  loss  of  visual  acuity 
or  loss  of  the  peripheral  field.  Loss  of  visual 
acuity  results  in  inability  to  dis^Kuish 
detail  and  prevents  reading  andVne  work. 
Loss  of  the  peripheral  field  restricts  the 
ability  of  an  individual  to  move  about  finely. 
The  extent  of  impairment  of  sight  should  be 
determined  by  visual  acuity  and  peripheral 
field  testing. 

2.  Visual  acuity.  Loss  of  visual  acuity  may 
result  in  impaired  distimt  and/or  near  vision. 
However,  for  an  individual  to  meet  the  level 
of  severity  described  in  2.02  and  2.04,  only 
the  remaining  visual  acuity  for  distance  of 
the  better  eye  with  best  correction  based  on 
the  Snellen  test  chart  measurement  may  be 
used.  *   *   * 
***** 

5.  Visual  efficiency.  Loss  of  visual 
efficiency  may  be  caused  by  disease  or  injury 
resulting  in  reduction  of  visual  acuity  or 
visual  field.  The  visual  efficiency  of  one  eye 
is  the  product  of  the  percentage  of  visual 
acuity  efficiency  emd  the  percentage  of  visual 
field  efficiency.  (See  tables  no.  1  and  2, 
following  2.09.) 


B. 
2. 


*   *   *  When  polytomograms,  contrast 
radiography,  or  other  special  tests  have  been 
performed,  copies  of  the  reports  of  these  tests 
should  be  obtained  in  addition  to  reports  of 
skull  and  temporal  bone  X-rays  or  other 
appropriate  medically  acceptable  imaging. 

3.  Loss  of  speech.  In  evaluating  the  loss  of 
speech,  the  ability  to  produce  speech  by  any 
means  includes  the  use  of  mechanical  or 
electronic  devices  that  improve  voice  or 
articulation.  Impairment  of  speech  due  to 
neurological  disorders  should  be  evaluated 
under  11.00— 11.19. 
***** 

2.04  Loss  of  visual  efficiency.  Visual 
efficiency  of  better  eye  after  best  correction 
20  percent  or  less.  (The  percent  of  remaining 
visual  efficiency  =  the  product  of  the  percent 
of  remaining  visual  acuity  efficiency  and  the 
percent  of  remaining  visual  field  efficiency.) 

2.05  [Removed  and  reserved] 
***** 

2.09    Loss  of  speech  due  to  any  cause  with 
inability  to  produce  by  any  means  speech 
which  can  be  heard,  understood,  or 
sustained. 


3.00     Respiratory  System 
***** 

E.  Documentation  of  pulmonary  function 
testing. 

***** 

•  *   *  If  the  spirogram  was  generated  by 
any  means  other  than  direct  pen  linkage  to 
a  mechanical  displacement-type  spirometer, 
the  testing  device  must  have  had  a  recorded 
calibration  performed  previously  on  the  day 
of  the  spirometric  measurement. 
***** 

F.  Documentation  of  chronic  impairment 
of  gas  exchange. 


*   *   *  The  percentage  concentrations  of 
inspired  O2  and  inspired  and  expired  CO  and 
He  for  each  of  the  maneuvers  should  be 
provided.  Sufficient  data  must  be  provided, 
includiijg  documentation  of  the  source  of  the 
predicted  equation,  to  permit  verification 
that  the  test  was  performed  adequately,  and 
that,  if  necessary,  corrections  for  anemia  and/ 
or  carboxyhemoglobin  were  made 
appropriately. 
***** 

3.11  Lung  transplant.  Consider  under  a 
disability  for  12  months  following  surgery; 
thereafter,  evaluate  the  residual  impairment. 

4.00    Cardiovascular  System 

***** 

C.  *  *  * 

3.  *  *  *  In  selected  cases,  these  tests  may 
be  purchased  after  a  medical  history  and 
physical  examination,  report  of  chest  x-rays 
or  other  appropriate  medically  acceptable 
imaging,  ECGs,  and  other  appropriate  tests 
have  been  evaluated,  preferably  by  a  program 
physician  with  experience  in  the  care  of 
patients  with  cardiovascular  disease.  •  *  • 

5.03  Stricture,  stenosis,  or  obstruction  of 
the  esophagus  (demonstrated  by  X-ray, 
endoscopy,  or  other  appropriate  medically 
acceptable  imaging)  with  weight  loss  as 
described  under  listing  5.08. 

5.04  Peptic  ulcer  disease  (demonstrated 
by  X-ray,  endoscopy,  or  other  appropriate 
medically  acceptable  imaging).  With: 
***** 

C.  Recurrent  obstruction  demonstrated  by 
X-ray,  endoscopy,  or  other  appropriate 
medically  acceptable  imaging;  or, 
***** 

5.05  Chronic  liver  disease  (e.g.,  portal, 
postnecrotic,  or  biliary  cirrhosis;  chronic 
active  hepatitis:  Wilson 's  disease).  *   *   * 

A.  Esophageal  varices  (demonstrated  by  X- 
ray,  endoscopy,  or  other  appropriate 
medically  acceptable  imaging)  with  a 
documented  history  of  massive  hemorrhage 
attributable  to  these  varices.  *   *  * 
***** 

5.09  Liver  transplant.  Consider  under  a 
disability  for  12  months  following  surgery; 
thereafter,  evaluate  the  residual  impairment. 

***** 

6.02 


C.  *   *    * 

1.  Renal  osteodystrophy  manifested  by 
severe  bone  pain  and  abnormalities  shown  by 
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appropriate  radiographic  or  other  medically 
acceptable  imaging  (e.g.,  osteitis  fibrosa, 
marked  osteoporosis,  pathologic  fractures);  or 


7.00    Hemic  and  Lymphatic  System 
***** 

E.  Acute  leukemia  or  T-cell  lymphoblastic 
lymphoma.  Initial  diagnosis  of  acute 
leukemia  or  T-cell  lymphoblastic  lymphoma 
must  be  based  upon  definitive  bone  marrow 
pathologic  evidence.  *  *  * 
***** 

7.11     Acute  leukemia  or  T-cell 
lymphoblastic  lymphoma. 
***** 

7.16  Myeloma  (confirmed  by  appropriate 
serum  or  urine  protein  electrophoresis  and 
bone  marrow  findings).  With: 

A.  Radiologic  or  other  appropriate 
medically  acceptable  imaging  evidence  of 
bony  involvement  with  intractable  bone  pain; 
or 
***** 

7.17  Aplastic  anemias  or  hematologic 
malignancies  (excluding  acute  leukemia): 
With  bone  marrow  or  stem  cell 
transplantation.  *  •   * 

***** 

9.03    Hyperparathyroidism.  With: 
A.  Generalized  decalcification  of  bone  on 
X-ray  or  other  appropriate  medically 
acceptable  imaging  study  and  elevation  of 
plasma  calcium  to  11  mg.  per  deciliter  (100 
ml.)  or  greater;  or 
****** 

11.00  "Neurological 

A.  Epilepsy.  In  epilepsy,  regardless  of 
etiology  degree  of  impairment  will  be 
determined  according  to  type,  frequency, 
duration,  and  sequelae  of  seiziu^s.  *  *   * 
***** 

11.02  Epilepsy-convulsive  epilepsy, 
(grand  mal  or  psychomotor),  documented  by 
detailed  description  of  a  typical  seizure 
pattern,  including  all  associated  phenomena; 
occurring  more  frequently  than  once  weekly 
in  spite  of  at  least  3  months  of  prescribed 
treatment. 
***** 

11.03  Epilepsy-nonconvulsive  epilepsy 
(petit  mal,  psychomotor,  or  focal), 
documented  by  detailed  description  of  a 
typical  seizure  pattern,  including  all 
associated  phenomena;  occurring  more 
frequently  than  once  weekly  in  spite  of  at 
least  3  months  of  prescribed  treatment. 
***** 

12.05    Mental  Retardation  and  Autism: 
Mental  retardation  refers  to  a  significantly 
subaverage  general  intellectual  functioning 
with  deficits  in  adaptive  behavior  initially 
manifested  during  the  developmental  period 
(before  age  22).  *   *   * 
***** 

13.08     Thyroid  ^and: 

A.  Carcinoma  with  metastases  beyond  the 
regional  lymph  nodes,  not  controlled  by 
prescribed  therapy;  or 

B.  Anaplastic  carcinoma  of  the  thyroid. 


14.08    Human  immunodeficiency  virus 
(HIV)  infection. 
***** 

M.  *   *   * 

6.  Sinusitis  documented  by  radiography  or 
other  appropriate  medically  acceptable 
imaging. 

***** 

100.00    Growth  Impairment 

***** 

B.  Bone  age  determinations  should  include 
a  full  descriptive  report  of  roentgenograms  or 
other  medically  acceptable  imaging 
specifically  obtained  to  determine  bone  age 
and  must  cite  the  standardization  method 
used.  Where  roentgenograms  or  other 
appropriate  medically  acceptable  imaging 
must  be  obtained  currently  as  a  basis  for 
adjudication  under  100.03,  views  or  scans  of 
the  left  hand  and  wrist  should  be  ordered.  In 
addition,  roentgenograms  or  other 
appropriate  medically  acceptable  imaging  of 
the  knee  and  ankle  should  be  obtained  when 
cessation  of  growth  is  being  evaluated  in  an 
older  child  at,  or  past,  puberty. 
***** 

101.00    Musculoskeletal  System 
***** 

B.  *  *   * 

Medically  acceptable  imaging  includes,  but 
is  not  limited  to.  X-ray  imaging, 
computerized  axial  tomography  (CAT  scan), 
magnetic  resonance  imaging  (MRI),  wdth  or 
without  contrast  material,  and  radionuclear 
bone  scans.  While  any  appropriate  medically 
acceptable  imaging  is  useful  in  establishing 
the  diagnosis  of  musculoskeletal 
impairments,  many  tests,  such  as  CAT  scans 
and  MRIs  are  quite  expensive  and  some,  such 
as  myelograms,  are  invasive  and  may  involve 
significant  risk.  If  the  results  of  these  tests  are 
available  from  the  claimant  or  other  sources 
at  no  or  minimal  cost  to  the  agency,  they  will 
be  considered  in  the  evaluation  of  the  claim. 
However,  expensive  tests  and  tests  that  may 
involve  significant  risk  to  the  claimant,  such 
as  myelograms,  will  not  be  ordered. 
***** 

101.02    Juvenile  rheumatoid  arthritis. 


A.  *   *  * 

3.  Radiographic  or  other  appropriate 
medically  acceptable  imaging  evidence 
shov\ring  joint  narrowing,  erosion,  or 
subluxation:  or 
***** 

101.08  Osteomyelitis  or  septic  arthritis 
(established  by  X-ray  or  other  appropriate 
medically  acceptable  imaging): 

A.  Located  in  the  pelvis,  vertebra,  femur, 
tibia,  or  a  major  joint  of  an  upper  or  lower 
extremity,  with  persistent  activity  or 
occurrence  of  at  least  two  episodes  of  acute 
activity  within  a  5-month  period  prior  to 
adjudication,  manifested  by  local 
inflammatory  and  systemic  signs  and 
laboratory  findings  (e.g.,  heat,  redness, 
swelling,  leucocytosis,  or  increased 
sedimentation  rate)  and  expec^ted  to  last  at 
least  12  months  despite  prescribed  therapy; 
or 


B.  Multiple  localizations  and  systemic 
manifestations  as  in  A.  above. 


103.00    Respiratory  System 


B. 


*   *   *  If  the  spirogram  was  generated  by 
any  means  other  than  direct  pen  linkage  to 
a  mechanical  displacement-type  spirometer, 
the  testing  device  must  have  had  a  recorded 
calibration  performed  previously  on  the  day 
of  the  spirometric  measurement. 
***** 

103.04  Cystic  fibrosis. 

***** 

B.  *   *   * 

3.  iSdiographic  or  other  appropriate 
medically  acceptable  imaging  evidence  of 
extensive  disease,  such  as  thickening  of  the 
proximal  bronchial  airways  or  persistence  of 
bilateral  peribronchial  infiltrates' or 
•         •         *         *         • 

103.05  Lung  transplant.  Consider  under  a 
disability  for  12  months  following  surgery; 
thereafter,  evaluate  the  residual  impairment. 

***** 

104.00    Cardiovascular  System 

***** 

E.  *   *   * 

Findings  of  cardiomegaly  shown  by  chest 
x-ray  or  other  appropriate  medically 
acceptable  imaging  evidence  must  be 
accompanied  by  other  evidence  of  chronic 
heart  failure  or  ventricular  dysfunction. 


105.00    Digestive  System 
***** 

B.  Documentation  of  gastrointestinal 
impairments  should  include  pertinent 
operative  findings,  radiographic  or  other 
appropriate  medically  acceptable  imaging 
studies,  endoscopy,  and  biopsy  reports. 


105.05     Chronic  liver  disease.  •   •   • 

A.  Inoperable  billiary  atresia  demonstrated 

by  X-ray  or  other  appropriate  medically 

acceptable  imaging  or  surgery;  or 

***** 

C.  Esophageal  varices  (demonstrated  by  X- 
rays,  endoscopy,  or  other  appropriate 
medically  acceptable  imaging);  or 
***** 

105.09    Liver  transplant.  Consider  under  a 
disability  for  12  months  following  surgery; 
thereafter,  evaluate  the  residual  impairment. 
***** 

107.00    Hemic  and  Lymphatic  System 

***** 

C.  Acute  leukemia  or  T-cell  lymphoblastic 
lymphoma.  Initial  diagnosis  of  acute 
leukemia  or  T-cell  lymphoblastic  lymphoma 
must  be  based  upon  definitive  bone  marrow 
pathologic  evidence.  •   •  • 
***** 

107. 1 1     Acute  leukemia  or  T-cell 
lymphoblastic  lymphoma.  *   *  * 
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111.00    Neiuological 


vc  epilepsy  must  be 
by  at  least  one  detailed 
a  typical  seizure.  Report  of 
docum  mtation  should  include  a 

« xamination  with  frequency  of 
my  associated  phenomena 

.  ren  may  have  convulsions  in 
th  febrile  illnesses.  Proper  use 
111.03  requires  that  epilepsy 
.  Although  this  does  not 
ieration  of  seizures  occurring 
illnesses,  it  does  require 
of  seizures  during  nonfebrile 


A.  Conwlsk^e 
substantiated 
description  o 
recent 

neurological 
episodes  and 
substantiated 

Young  chil( 
association  w 
of  11 1.02  and 
be  established, 
exclude  consi 
during  febrile 
documentation 
periods. 

There  is  an 
epilepsy  whei 
particularly 
regimen  are 
epileptic  disorder 
to  meet  the 
unless  it  is  s 
have  persisted 
prescribed  the  -apy 

B.  Nonconvi  ilsive 


sxpected  delay  in  control  of 
treatment  is  started. 

changes  in  the  treatment 

Therefore,  an 
should  not  be  considered 
re<^uirements  of  1 1 1 .02  or  1 1 1 .03 
iwn  that  convulsive  episodes 
more  than  three  months  after 
began. 
epilepsy.  *   •   • 


wien  I 
n(  cessary. 


5h( 


Ma  or 


111.02 

A.  Convulsive 
established  dii  gnos 
occurrence  of 


seizure  per 
months  of 


B.  Convu/si4e 
child  with  an 
epilepsy,  the 
motor  seizure 
despite  at  leasl 
treatment. 


B.  Documeni  ation 


procedure  has 
should  include 
and  the  report 
examination  ol 
with  all 
reports  or 
medically  accet>table 


114.08 
(HIV)  infection 

*  *  • 

N.  *  •   • 
6.  Sinusitis 

other  appropris  ti 

imaging 
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motor  seizure  disorder, 
epilepsy.  In  a  child  with  an 
is  of  epilepsy,  the 
1  nore  than  one  major  motor 
mc  nth  despite  at  least  three 
pre!  cribed  treatment.  *   •   • 


epilepsy  syndrome.  In  a 
« stablished  diagnosis  of 
a  :currence  of  at  least  one  major 
:  n  the  year  prior  to  application 
three  months  of  prescribed 


3.  Significan  mental  disorder;  or 

•  *         *         »         * 

111.03    Noi  convulsive  epilepsy.  '  *  ' 

*  *         *         *         * 

1 13.00    Neopl  istic  Diseases,  Malignant 


*  If  an  operative 
)een  performed,  the  evidence 
a  copy  of  the  operative  note 
)f  the  gross  and  microscopic 
the  surgical  specimen,  along 
pertinent  laboratory  and  X-ray 
repoi  ^s  from  other  appropriate 
imaging.*   *   * 


Hur,  lan  immunodeficiency  virus 


d  ocumented  by  radiography  or 
e  medically  acceptable 


PART  41&-S)UPPLEMENTAL 

SECURITY 

BUND,  AND 


IN  COME  FOR  THE  AGED. 
MSABLED 


Subpart  I — [Amended] 

3.  The  autharity 
of  part  416  coptinues 


citation  for  subpart  I 
to  read  as  follows: 


Authority:  Sees.  702(a)(5),  1611,  1614, 
1619, 1631(a),  (c)  and  (d)(1).  and  1633  of  the 
Social  Security  Act  (42  U.S.C.  902  (a)(5), 
1382,  1382c,  1382h,  13B3(a).  (c),  and  (d)(1), 
and  1383b);  sees.  4(c)  and  5,  6(c)-(e).  14(a) 
and  15,  Pub.  L.  98-460,  98  Stat.  1794,  1801, 
1802,  and  1808  (42  U.S.C.  421  note,  423  note, 
1382hnote). 

§416.926    [Amended] 

4.  Section  416.926a  is  amended  by 
removing  paragraphs  (d)  (8)  and  (9),  and 
redesignating  paragraph  (d)  (10),  (11), 
and  (12)  as  paragraphs  (d)  (8),  (9).  and 
(10). 

(FR  Doc.  00-2867  Filed  2-10-00;  8:45  am] 

BOXINQ  CODE  4191-(n-P 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  611 

Teacher  Quality  Enhancement  Grants 
Program 

AGENCY:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Assistant  Secretary  for 
Postsecondary  Education  proposes 
regulations  for  the  three  grant  programs 
included  in  the  Teacher  Quality 
Enhancement  Grant  Programs,  sections 
202-204  of  the  Higher  Education  Act  of 
1965  (HEA),  as  amended.  These 
proposed  regulations  contain  selection 
criteria  that  would  be  used  to  select 
applicants  for  awards  under  the  State 
Program,  Partnership  Program,  and 
Teacher  Recruitment  Program.  These 
proposed  regulations  also  contain 
certain  other  requirements  that  would 
apply  to  the  programs. 
DATES:  We  must  receive  your  comments 
on  or  before  March  13,  2000. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to:  Dr.  Louis  Venuto,  Higher 
Education  Programs,  Office  of 
Postsecondary  Education,  Office  of 
Policy.  Planning,  and  Innovation,  1990 
K  Street,  NW,  Washington,  DC  20006- 
8525:  Telephone:  202-502-7763. 
Comments  also  may  be  sent  by  e-mail 
to:  Louis_Venuto@ed.gov  or  by  FAX  to; 
(202)  502-7699.  If  you  prefer  to  send 
your  comments  through  the  Internet  use 
the  following  address: 
comments@ed.gov.  You  must  include 
the  term  "Teacher  Quality"  in  the 
subject  line  of  your  electronic  message. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Louis  Venuto,  Higher  Education 
Programs,  Office  of  Postsecondary 
Education,  Office  of  Policy,  Planning, 
and  Innovation,  1990  K  Street,  NW, 
Washington,  DC  20006-8525: 


Telephone:  (202)  502-7763.  Inquiries 
also  may  be  sent  by  e-mail  to: 
Louis_Venuto@ed.gov  or  by  FAX  to: 
(202)  260-9272.  If  you  use  a 
telecommxmications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

Invitation  to  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
these  proposed  regulations.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  regulations  in  the 
Department  of  Education,  Teacher 
Quality  Program  Office,  1990  K  Street 
NW,  6th  floor,  Washington,  DC. 
Comments  are  available  for  inspection 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m..  Eastern  time,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

In  order  to  ensure  sufficient  time  to 
prepare  and  review  grant  applications 
submitted  for  FY  2000,  the  Department 
will  need  to  publish  final  regulations  for 
these  programs  as  soon  as  possible  after 
the  expiration  of  the  public  comment 
period.  For  this  reason,  while  you  have 
30  days  to  submit  public  comment,  we 
urge  you  to  submit  comments  to  us  on 
or  before  February  25,  2000.  In  addition, 
we  also  urge  those  who  wish  to 
comment  on  the  information  collection 
requirements  contained  in  the  program 
application  packages  to  send  written 
comment  on  or  before  February  25, 
2000.  See  the  discussion  in  the  section 
entitled  "Paperwork  Reduction  Act  of 
1995"  and  the  addressee  identified  in 
that  section  to  whom  comments  should 
be  sent. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 


Federal  Register/Vol.  65,  No.  29/Friday,  February  11,  2000/Proposed  Rules 


6937 


review  the  comments  or  other 
docimients  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  you  may  call  (202) 
205-8113  or  (202)  260-9895.  If  you  use 
a  TDD,  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

General 

Background  * 

On  October  8,  1998,  the  President 
signed  into  law  the  Higher  Education 
Amendments  of  1998  (Pub.  L.  105-244). 
This  law  addresses  the  Nation's  need  to 
ensure  that  new  teachers  enter  the 
classroom  prepared  to  teach  all  students 
to  high  standards  by  authorizing,  as 
Title  II  of  the  Higher  Education  Act 
(HEA),  the  Teacher  Quality 
Enhancement  Grants  for  States  and 
Partnerships  (Teacher  Quadity 
Programs).  The  new  Teacher  Quality 
Enhancement  Grants  Program  provides 
an  historic  opportimity  to  effect  positive 
change  in  the  recruitment,  preparation, 
licensing,  and  on-going  support  of 
teachers  in  America.  ^ 

The  new  Teacher  Quality 
Enhancement  Grants  Program  consists 
of  three  different  competitive  grant 
programs:  (1)  The  State  Grants  Program, 
which  is  designed  to  help  States 
promote  a  broad  array  of  improvements 
in  teacher  licensure,  certification, 
preparation,  and  recruitment;  (2)  the 
Partnership  Grants  for  Improving 
Teacher  Preparation  Program,  which  is 
designed  to  have  schools  of  education, 
schools  of  arts  and  sciences,  high-need 
local  educational  agencies  (LEAs),  and 
others  work  together  to  ensure  that  new 
teachers  have  the  content  knowledge 
and  skills  their  students  need  of  them 
when  they  enter  the  classroom;  and  (3) 
the  Teacher  Recruitment  Grants 
Program,  which  is  designed  to  help 
schools  and  school  districts  with  severe 
teacher  shortages  to  secure  the  high- 
quality  teachers  that  they  need. 
Together,  these  programs  are  designed 
to  increase  student  achievement  by 
supporting  comprehensive  approaches 
to  improving  teacher  quality. 

State  Grants  Program  (State  Program) 

The  State  Grants  Program  offers  a 
imique  opportxmity  to  support  far- 
reaching  efforts  to  redesign  teacher 
education.  Through  the  policy 
leadership  of  Governors,  State 
legislatiu-es,  and  other  important 
partners,  the  program  can  assure  the 
statewide  support  so  essential  to 
bringing  about  the  important  policy 
changes  needed  in  teacher  recruitment, 
preparation,  licensing  and  certification. 


and  retention.  States  are  in  the  position 
to  increase  the  expectations  for  newly 
state-certified  and  licensed  teachers  as 
well  ast,test  for  and  reward  high-quality 
teaching. 

Under  the  program,  each  State  may 
develop  a  program  application  that 
focuses  on  activities  it  chooses  to 
conduct  in  one  or  more  areas  that  are 
key  to  improving  the  quality  of  new 
teachers.  In  this  regard,  areas  in  which 
a  State  may  propose  to  focus  include: 

•  Teacher  licensure,  certification,  and 
preparation  policies  and  practices, 
including  rigorous  alternative  routes  to 
certification; 

•  Reforms  that  hold  institutions  of 
higher  education  (IHE)  with  teacher 
preparation  programs  accountable  for 
preparing  teachers  who  are  highly 
competent  in  academic  content  areas 
and  possess  strong  teaching  skills; 

•  Wholesale  redesign  of  teacher 
preparation  programs,  in  collaboration 
with  the  schools  of  arts  and  sciences,  in 
ways  that  promote  stronger  academic 
content  and  subject-matter  knowledge  of 
students  in  those  programs; 

•  Improved  linkages  between  IHEs 
and  K-12  schools,  with  more  time  spent 
by  college  faculty  and  teacher  education 
students  in  K-12  classrooms,  and 
greater  use  of  technology  in  the  teacher 
education  programs ; 

•  Use  oi  new  strategies  to  attract, 
prepare,  support,  and  retain  highly 
competent  teachers  in  high-poverty 
urban  and  rural  areas; 

•  Redesign  and  improvement  of 
existing  teacher  professional 
development  programs  to  improve  the 
content  knowledge,  technology  skills, 
and  teaching  skills  of  practicing 
teachers; 

•  Improved  accountability  for  high- 
quality  teaching  through  performance- 
based  compensation  and  the 
expeditious  removal  of  incompetent  or 
unqualified  teachers  while  ensiuing  due 
process;  and 

•  Efforts  to  address  the  problem  of 
social  promotion  and  to  prepare 
teachers  to  deal  with  the  issues  raised 
by  ending  social  promotion. 

Partnership  Grants  for  Improving 
Teacher  Education  (Partnership 
Program) 

The  purpose  of  the  Partnership 
Program  is  to  improve  student  learning 
by  bringing  about  fundamental  change 
and  improvement  in  traditional  teacher 
education  programs.  Through  multi-year 
awards  to  a  limited  number  of  highly- 
committed  partnerships,  the  Partnership 
Program  is  intended  to  ensure  that  new 
teachers  have  the  content  knowledge 
and  teaching  skills  they  need  when  they 
enter  the  classroom.  Section  203(a)  and 


(b)  of  the  HEA  provides  that 
partnerships  eligible  for  awards  must 
comprise,  at  a  minimum,  a  partnership 
institution,  a  school  of  arts  and  science, 
and  a  high-need  LEA  as  the  law  defines 
these  terms.  Partnerships  also  may 
include  other  entities  that  can 
contribute  expertise,  resources  or  both 
to  the  teacher  preparation  project.  A  key 
aspect  of  the  program  is  the  active 
participation  of  all  members  of  the 
partnership  in  the  design  and 
implementation  of  project  activities. 
By  law,  successful  applicants  must 
propose  to  implement  certain  activities: 

•  The  reform  of  teacher  preparation 
programs  so  that  these  programs  become 
accountable  for  producing  teachers  who 
are  highly  competent  in  the  academic 
content  areas  in  which  they  pan  to 
teach; 

•  The  provision  of  high  quality  and 
sustained  pre-service  clinical 
experiences  and  mentoring  for  new 
teachers,  together  with  a  substantial 
increase  in  the  interaction  between 
teachers,  principals,  and  higher 
education  faculty;  and 

•  The  creation  of  opportunities  for 
enhanced  and  ongoing  professional 
development  that  improves  the 
academic  content  knowledge  of  teachers 
in  fields  in  which  they  are  or  will  be 
certified  to  teach. 

Beyond  these  minimum  requirements, 
the  Partnership  program  supports 
activities  that  propose  to  educate 
teachers  in  ways  that  reflect  best 
research  and  practice,  and  embody  high 
teaching  standards.  These  activities 
include  the  preparation  of  teachers  to 
work  with  diverse  student  populations 
so  that  all  students  they  will  teach  can 
achieve  to  high  State  and  local  content 
and  performance  standards,  and 
implementation  of  instructional 
programs  whose  effectiveness  has  been 
demonstrated  through  research. 

The  Partnership  Program  also  seeks 
to— 

•  Offer  alternative  routes  into 
teaching  to  individuals  who  may  have 
had  careers  in  other  professions,  in  the 
military  or  in  other  fields,  and  to 
educational  paraprofessionals; 

•  Prepare  teachers  to  successfully 
integrate  technology  into  teaching  and 
learning; 

•  Require  prospective  teachers  to 
participate  in  intensive,  structured,  and 
clinically-based  experiences  with 
master  teachers; 

•  Offer  continuous  assistance  to 
graduates  during  their  initial  years  in 
the  classroom;  and 

•  Prepare  school  principals, 
superintendents,  and  other  school 
administrators  to  employ  strong 
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Teacher  Recn  litment  Grants  Program 
(Teacher  Reci  uitment  Program) 

The  Teache  •  Recruitment  Program  is 
designed  to  a(  Idress  the  challenge  of 
America's  tea  :her  shortage  by  making 
significant  an  1  lasting  systemic  changes 
to  the  ways  that  teachers  are  recruited, 
prepared,  and  supported  as  new 
teachers  in  high-need  schools.  The 
Teacher  Recruitment  Program  supports 
projects  that  Use  funds  to — 

•  Award  scholarships  to  help 
students  pay  ihe  costs  of  tuition,  room, 
board,  and  otlier  expenses  of  completing 
a  teacher  training  program; 

•  Provide  support  services,  if  needed, 
to  enable  schc  larship  recipients  to 
complete  post  secondary  education 
programs;  anc 

•  Provide  f(  ir  follow-up  services  to 
former  schola  ship  recipients  during 
their  first  thre  3  years  of  teaching. 

Alternative!  y,  funds  may  be  used  to 
develop  and  i:  nplement  effective 
mechanisms  t  d  ensure  that  high-need 
LEAs  and  schi  )ols  are  able  to  effectively 
recruit  highly  qualified  teachers. 

Both  States  md  eligible  partnerships 
may  receive  a  vards  under  the  Teacher 
Recruitment  F  rogram.  For  both  States 
and  partnersh  ps,  effective  xelationships 
and  partnersh  ps  among  all  those  who 
will  implement  project  activities  are 
keys  to  effecti  /e  Teacher  Recruitment 
Program  activ  ties.  In  particular,  out  of 
these  partners  lips  and  relationships 
will  come  (1)  he  recruitment  strategies 
that  are  so  vit<  1  to  meeting  the  severe 
teaching  need ;  of  the  high-need  LEAs, 

(2)  the  kind  onteacher  preparation 
programs,  which  are  built  around 
effective  support  from  both  schools  of 
education  andl  schools  of  arts  and 
science  and  ol  tier  areas  of  the  IHE,  that 
recruited  indi  riduals  will  need  in  order 
to  be  effective  teachers  to  the  diverse 
student  popuhtions  in  those  LEAs,  and 

(3)  the  suppor :  services  these 
individuals  w  11  need  once  they  begin  to 
teach. 

The  Teachei  Recruitment  Program 
also  anticipate  s  that  projects  will 
provide  prosp  jctive  teachers  with  high- 
quality  teache  ■  preparation  and 
induction  pro  ^rams  that — 

•  Set  high  s  andards  for  teaching; 

•  Reflect  th  ?  best  research  and 
practice  know  q  across  the  country;  and 

•  Prepare  t€  achers  to  use  technology 
in  their  classr  loms. 

Finally,  all  1  hree  of  the  Teacher 
Quality  Enhar  cement  Grant  Programs 
anticipate  thai  when  program  funding 
ceases,  the  wc  rk  that  States  and 
partnerships  h  ave  begun  will  continue 
and  be  sustair  ed.  Therefore,  the  ability 


of  grantees  to  sustain  activities  after  the 
end  of  the  project  is  a  key  determinant 
of  success. 

Need  to  Regulate 

Regulations  are  needed  in  order  to 
establish  appropriate  selection  criteria 
and  a  small  number  of  other 
requirements  for  Fiscal  Year  (FY)  2000 
and  subsequent  year  competitions  under 
the  Teacher  Quality  programs.  As 
explained  in  the  following  discussion, 
new  program-specific  selection  criteria 
for  competitions  conducted  under  the 
three  Teacher  Quality  Programs  are 
needed  to  promote  better  quality 
applications  and  greater  consistency 
among  reviewers  and  across  review 
panels. 

On  February  8,  1999,  the  Department 
published  final  regulations  to  govern 
competitions  conducted  imder  the 
Teacher  Quality  Enhancement  Grant 
Programs  for  fiscal  year  (FY)  1999  (64 
FR  6189).  In  doing  so,  the  Department 
used  its  authority  under  section  437(d) 
of  the  General  Education  Provisions  Act 
to  waive  rulemaking  requirements  for 
regulations  governing  the  first  grant 
competition  under  a  new  or 
substantially  revised  program.  This 
notice  of  proposed  rulemaking 
establishes  the  proposed  regulations  for 
the  FY  2000  and  subsequent  year 
competitions. 

The  State,  Partnership,  and  Teacher 
Recruitment  Programs  are  key  elements 
in  the  Federal  government's  strategy  to 
support  State  efforts  to  improve  teacher 
quality  and  recruit,  prepare,  and 
support  new  teachers  in  high-need 
schools  and  school  districts.  The 
success  of  these  programs  depends  upon 
the  preparation  of  applications  that  are 
of  the  highest  possible  quality,  and  the 
ability  of  reviewers  to  identify  those 
applicants  with  the  most  promise  of 
success.  In  order  to  guide  the 
preparation  and  identification  of  high- 
quality  applications  under  any  of  these 
three  Programs,  application  selection 
criteria  need  to  be  established. 

As  a  new  program  in  FY  1999,  the 
Teacher  Quality  Program  relied  upon 
general  selection  criteria  in  §  75.210  of 
the  Education  Department  General 
Administrative  Regulations  (EDGAR)  to 
evaluate  applications  submitted  under 
the  State  and  the  Teacher  Recruitment 
Programs.  The  EDGAR  criteria  were 
used  for  these  two  programs  because  we 
believed  that  program-specific 
regulations  would  not  be  needed  to 
generate  high-quality  applications  and 
permit  reviewers  a  ready  means  to 
evaluate  them.  However,  those 
reviewing  applications  imder  these 
programs  found  that,  notwithstanding 
guidance  in  the  program  application 


packages  on  what  high-quality 
applications  likely  would  contain, 
submitted  applications  generally  not 
only  lacked  sufficient  specificity,  but 
also  were  difficult  to  evaluate  under 
these  general  selection  criteria. 

Hence,  the  Department's  experience 
with  applications  submitted  under  the 
State  and  Teacher  Recruitment 
Programs  now  convinces  us  that 
program-specific  criteria — rather  than 
those  in  EDGAR — would  assist 
applicants  to  write  better,  more  specific 
proposals  that  focus  more  closely  on 
how  they  would  address  Title  II 
program  goals.  We  also  are  convinced 
that  the  use  of  program-specific 
selection  criteria  in  these  two  programs 
would  substantially  help  reviewers  to 
make  better  judgments  as  they  read, 
score  proposals,  and  make  evaluative 
comments.  Regulations  therefore  are 
needed  to  establish  program-specific 
criteria  that  reflect  the  goals  and 
objectives  of  the  Title  n  statute. 

"The  Department  did  use  program- 
specific  selection  criteria  rather  than 
general  criteria  in  EDGAR  to  evaluate 
both  pre-applications  and  full 
applications  submitted  for  the  initial 
competition  conducted  in  FY  1999 
under  the  Partnership  Program. 
However,  difficulties  that  reviewers  had 
evaluating  those  pre-applications  and 
full  applications  have  convinced  us  that 
they,  too,  need  to  be  modified.  We  now 
see  that,  in  some  respects,  those  criteria 
were  too  general.  They  helped 
applicants  to  sketch  a  broad  vision  of 
their  projects,  but  reviewers  often  had 
difficulty  finding  enough  specific  detail 
in  the  pre-applications  and  full 
applications  to  score  them  with 
precision.  Reviewers  also  foimd  that  the 
generality  of  the  program-specific 
criteria  inhibited  their  ability  to  make 
fine  distinctions  among  applications. 
We  believe  that  revised,  more  specific, 
selection  criteria  for  the  Partnership 
Program  are  needed  to  improve  the 
quality  of  applications  and  the  review 
process. 

For  the  FY  2000  Title  II  competition, 
therefore,  new  program-specific 
selection  criteria  have  been  drafted  for 
all  three  Teacher  Quality  Program 
components.  It  is  expected  that  these 
new  criteria  will  provide  clearer 
guidance  to  proposal  writers,  and  will 
give  reviewers  a  more  reliable  scoring 
system.  By  using  the  revised  selection 
criteria,  the  complete  selection  process 
should  result  in  funding  strong  projects 
likely  to  achieve  key  Title  II  goals. 
(Consistent  with  §  75.210  of  EDGAR,  the 
application  packages  for  these  three 
programs  will  inform  the  public  the 
total  possible  score  for  all  criteria  that 
apply  to  a  program,  and  the  assigned 
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weight  or  maximum  possible  score  for 
all  criteria  that  apply  to  a  program,  and 
the  assigned  weight  or  maximimi 
possible  score  for  each  criterion  or 
factor  under  that  criterion). 

Finally,  regulations  are  needed  in  two 
other  areas.  First,  all  three  programs 
require  applicants  to  develop  strategies 
in  comprehensive  areas  related  to 
teacher  preparation,  licensure, 
certification,  or  recruitment.  The 
experience  with  the  initial  grants 
competition  conforms  that  both 
reviewers  and  successful  applicants 
would  benefit  from  having  applications 
include  detailed  workplans  that  contain 
project  objectives,  activities, 
benchmarks,  responsible  parties,  time 
lines,  and  outcomes.  In  addition, 
regulations  are  needed  to  clarify  over 
what  period  of  time  States  are  to  meet 
the  50  percent  matching  requirement  in 
section  205(c)  of  the  statute. 

The  remainder  of  this  section  of  this 
notice  explains  in  more  detail  the 
regulations  that  we  are  proposing  to 
adopt  for  the  three  Teacher  Quality 
Enhancement  Grant  Programs. 

Section  611.2  Pre- Application  and 
Application 

Under  §  611.2,  an  appUcant  for  a  grant 
under  the  Teacher  Quality  Enhancement 
Grants  Program  would  be  required  to 
submit  with  its  application  a  proposed 
multiyear  workplan.  At  a  minimum,  the 
applicant  would  have  to  specifically 
identify,  for  each  year  of  the  project,  the 
project's  overall  objectives,  activities  the 
applicant  proposes  to  implement  to 
promote  each  program  objective, 
benchmarks  and  time  lines  for 
conducting  project  activities  and 
achieving  the  project's  objectives,  who 
would  be  responsible  for  conducting 
and  coordinating  each  activity, 
measurable  program  outcomes  that  are 
tied  to  each  program  objective,  and  the 
evidence  by  which  success  in  achieving 
these  objectives  would  be  measured. 
Applicants  for  grants  luider  subpart  C 
(the  Partnership  Program)  and  subpart  D 
(the  Teacher  Recruitment  Program) 
would  only  have  to  provide  a  workplan 
if  they  are  invited,  based  on  their  pre- 
applications,  to  submit  a  full 
application. 

Finally,  §611.2  would  also  require 
any  applicant  that  submits  a  pre- 
application  for  a  grant  under  the 
Partnership  or  Teacher  Recruitment 
Program  to  submit  any  budgetary 
information  that  the  Secretary  may 
require  in  the  program's  application 
package. 

These  workplans  are  necessary  for 
two  reasons.  Section  75.112(b)  of 
EDGAR  requires  all  applicants  to 
include  a  narrative  that  describes  how 


and  when,  for  each  budget  year  of  the 
project,  the  applicant  plans  to  meet  each 
project  objective.  However,  for  the  1999 
grants  competition,  the  submitted 
applications  did  not  contain  the 
specificity  that  reviewers  desired  for 
making  the  most  informed  decisions 
about  the  quality  of  applicants' 
multiyear  plans.  This  regulation  is 
needed  both  to  address  this  problem 
and  to  ensure  that,  for  those  applicants 
receiving  awards,  the  Department  has 
the  information  it  needs  to  work  with 
applicants  over  the  life  of  their  projects 
so  that  the  projects  can  succeed. 

Secti<»  611.3  Procedures  for  Grant 
Selectimn 

Section  611.3  sets  out  the  procedures 
that  we  would  use  to  select  grants  for 
the  Teacher  Quality  Program.  In  general, 
we  would  use  the  procedures  in  34  CFR 
75.200-75.222.  However,  §611.3  would 
establish  our  use  of  program-specific 
selection  procedures  identified  in 
§§611.12-611.32  to  evaluate 
applications  for  each  of  the  three 
programs,  including  the  use  of  a 
competitive  priority  for  the  State  and 
Partnership  Programs. 

In  addition,  §611.3  would  establish  a 
two-stage  application  process  for  both 
the  Partaership  and  Teacher 
Recruitment  Programs.  The  proposed 
regulations  would  require  applicants 
under  either  of  these  Programs  to  submit 
a  pre-application.  We  would  use  the 
selection  criteria  established  for  these 
pre-applications  to  determine  which 
applicants  should  be  invited  to  submit 
full  applications. 

A  two-stage  process  was  used 
successfully  during  the  1999  initial 
competition  under  the  Partnership 
Program.  We  received  substantial 
feedback  from  applicants  who  favored 
this  process.  They  told  us  that  it 
permitted  them  to  spend  more  time 
planning  their  projects  than  they  would 
have  had  under  the  normal,  single-stage, 
process,  and  saved  those  applicants 
whose  pre-applications  were  not  of 
sufficiently  high  quality  the  time  and 
resoiux:es  needed  to  prepare  a  full 
program  application.  We  also  believe 
that  the  quality  of  the  full  applications 
likely  benefited  from  the  applicants' 
receipt  of  reviewers'  comments  on  their 
pre-applications,  and  reviewers  told  us 
that  they  appreciated  being  able  to  focus 
their  time  evaluating  a  limited  number 
of  full  applications  that  reflected  sound 
conceptual  thinking.  Therefore,  we  have 
decided  to  make  the  pre-application 
process  a  permanent  feat\u^  of  the 
Partnership  Program. 

In  addition,  reviewers  of  applications 
submitted  imder  the  initial  Teacher 
Recruitment  Program  grants  competition 


foimd  that  many  applications  lacked  the 
vision  and  specificity  that  the  Program 
needs.  Given  the  importance  of 
successful  Teacher  Recruitment 
Program  projects,  we  believe  that  the 
quality  of  applications  for  these  projects 
likewise  woiild  be  enhanced  by  use  of 
a  pre-application  process.  For  this 
reason,  we  are  proposing  to  use  this 
two-step  process  for  both  the 
Partnership  and  Teacher  Recruitment 
Programs. 

In  the  event  that  two  or  more 
applicants  are  ranked  equally  for  the 
last  available  award  under  any  of  the 
three  programs,  the  proposed 
regulations  would  continue  a  tie- 
breaking  procedure  used  during  the  FY 
1999  competition.  Under  this 
procedure,  the  Secretary  would  select 
the  applicant  whose  activities  would 
focus  (or  have  the  most  impact)  on  LEAs 
and  schools  located  in  one  (or  more)  of 
the  Nation's  Empowerment  Zones  and 
Enterprise  Communities. 

Finally,  for  the  initial  grant 
competition  under  these  three  programs, 
we  developed  program-specific 
selection  criteria  only  for  the 
Partnership  Program.  For  reasons 
discussed  in  the  "Need  to  Regulate" 
section  of  this  preamble,  we  are 
proposing  program-specific  selection 
criteria  for  applications  submitted  under 
the  State  and  Teacher  Recruitment 
Program,  and  revised  program-specific 
criteria  for  applications  submitted  under 
the  Partnership  Program. 

Selection  Criteria  to  Govern  the  State 
Program 

Section  611.11  would  establish  the 
selection  criteria  for  the  State  Program. 
The  criteria  would  focus  on  the  quality 
of  the  project  design,  the  significance  of 
the  project,  the  quality  of  the  resources, 
and  the  quality  of  the  management  plan 
and  workplan.  Section  611.1-2  would 
establish  selection  criteria,  which  would 
be  used  in  addition  to  the  selection 
criteria  in  §  61 1 . 1 1 ,  for  any  State 
Program  applicant  that  proposed  teacher 
recruitment  activities.  Although  teacher 
recruitment  is  not  required  for  the  State 
Program,  applicants  may  choose  to 
incorporate  teacher  recruitment  into 
thefr  projects.  If  they  do  so,  additional 
selection  criteria  would  be  needed 
because  of  the  requirements  governing 
use  of  funds  for  teacher  recruitment 
activities  in  sections  202  ^d  204(d)  of 
the  HEA.  We  thereifore  have  added 
selection  criteria  that  would  specifically 
address  teacher  recruitment,  so  that  peer 
reviewers  can  judge  the  quality  of  the 
teacher  recruitment  activities  within  a 
State  program. 

Section  611.13  would  establish  a 
competitive  preference  for  the  State 
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Program.  As  i  squired  by  section 
205(b)(2)(A)  c  f  the  HEA,  the  Secretary 
would  detem  ine  the  extent  to  which 
the  State's  proposed  activities  in  any 
one  or  more  a  F  three  statutory  priorities 
are  Ukely  to  y  eld  successhil  cuid 
sustained  resi  its.  The  statutory 
priorities  are  1)  initiatives  to  reform 
State  teacher  icensure  and  certification 
requirements  so  that  current  and  future 
teachers  poss(  sss  strong  teaching  skills 
and  academic  content  knowledge  in  the 
subject  areas  \  hey  will  be  certified  or 
licensed  to  tei  ich;  (2)  innovative  reforms 
to  hold  IHEs  \  nth  teacher  preparation 
programs  acc(  luntable  for  preparing 
teachers  who  ire  highly  competent  in 
the  academic  :ontent  areas  and  have 
strong  teaching  skills,  and  (3)  innovative 
efforts  to  redu  ce  the  teacher  shortage 
(including  the  high  turnover)  of  highly 
competent  tea  chers  in  high-poverty 
urban  and  rur  d  areas. 


Selection  Criteria 
Partnership 


to  Govern  the 
Ptogram 


Section  611  21  would  establish  the 
selection  crite  ria  for  the  pre-application 
for  the  Partnership  Program.  The 
selection  crite  ria  would  address  project 
goals  and  obje  ctives,  the  level  of 
commitment  I  o  the  partnership,  the 
quality  of  key  project  components,  and 
the  anticipated  specific  outcomes  of  the 
project.  As  wi  ii  the  State  Program, 
because  of  the  requirements  governing 
use  of  funds  f(  )i  teacher  recruitment 
activities  in  s«  ctions  203  and  204(d)  of 
Title  II,  the  Pa  rtnership  Program,  in 
§611.22,  wou  d  establish  additional 
criteria  that  w  auld  apply  to  any  pre- 
application  th  It  proposes  teacher 
recruitment  a(  tivities. 

Sections  61   .23  and  611.24  would 
establish  the  s  slection  criteria  for  the 
full  applicatic  ri.  Section  611.23  would 
apply  to  all  ap  plicants  for  Partnership 
program  grant  5,  and  §611.24  would 
apply  to  those  applications  that  include 
teacher  recrui  ment  activities.  The 
selection  crite  ria  for  full  applications 
are  similar  to  hose  we  used  to  evaluate 
applications  ii  i  1999  for  the  initial 
competition  u  ider  the  program.  They 
focus  on  quali  ty  of  project  design, 
significance  o  project  activities,  quality 
of  resources,  a  nd  tbe  quality  of  the 
management  i  Ian  and  workplan. 

As  required  by  section  205(b)(2)(B)  of 
the  statute,  §  6 11.25  would  establish  a 
competitive  p  ^ference  for  Partnership 
Program  appli[;ations  that  involve 
businesses.  Ui  ider  this  section,  the 
Secretary  wou  Id  award  up  to  ten 
additional  poi  its  on  the  basis  of  how 
well  the  appli  ;ation  includes  a 
significant  rol ;  for  private  business  in 
the  design  anc  implementation  of  the 
project. 


Selection  Criteria  for  the  Teacher 
Recruitment  Progmm 

Sections  611.31  and  611.32  would 
establish  the  selection  criteria  for  the 
pre-application  and  the  full  application, 
respectively.  The  selection  criteria  for 
pre-applications  would  address  the 
same  general  areas  as  those  for 
Partnership  Program  pre-applications, 
but  would  be  tailored  to  matters  related 
to  teacher  recruitment.  Similarly,  the 
selection  criteria  to  govern  full 
applications  submitted  imder  the 
Teacher  Recruitment  Program  would 
address  the  same  general  areas  as  those 
for  the  State  Program,  but  would  be 
tailored  to  matters  related  to  teacher 
recruitment. 

Other  Program  Requirements 

Section  611.61  would  limit  the 
indirect  costs  that  a  recipient  may 
charge  to  Teacher  Quality  Program 
funds  to  the  maximum  of  either  eight 
percent  or  the  amoimt  determined 
through  operation  of  a  negotiated 
indirect  cost  rate.  We  are  proposing  this 
regulation  so  that  the  indirect  cost 
limitation  is  applicable  to  all  recipients 
of  program  funds.  By  regulation 
published  in  the  Federal  Register  on 
August  6,  1999  (64  FR  42837),  this 
limitation  (formerly  established  in 
§611.41)  already  applies  to  States  and 
LEAs.  Regulations  published  in  the 
Federal  Register  on  February  8, 1999 
(64  FR  6189)  applied  this  same  indirect 
cost  limitation  to  IHEs  and  nonprofit 
organizations  that  receive  program 
funds  on  the  basis  of  the  initial  Teacher 
Quality  Program  grant  competitions. 
However,  through  an  oversight,  the 
Department  had  not  previously 
proposed  to  apply  this  limitation  on 
indirect  costs  to  IHEs  and  nonprofit 
agencies  and  that  receive  program  funds 
under  the  second  and  succeeding  grant 
competitions. 

We  recognize  the  legitimacy  of  a  grant 
recipient's  indirect  costs.  However,  for 
reasons  presented  in  the  May  19,  1999 
NPRM  that  proposed  this  indirect  cost 
limitation  for  States  and  LEAs  (64  FR 
27403),  we  believe  that  having  IHEs  and 
nonprofit  organizations  apply  large, 
generally  applicable  negotiated  indirect 
cost  rates  to  compensate  themselves  out 
of  program  funds  for  general  overhead 
and  related  expenses  is  inconsistent 
with  the  purpose  of  the  Teacher  Quality 
Programs  and  the  expectations  that 
Congress  and  the  Nation  have  for  their 
success.  Therefore,  given  (1)  the  privotal 
significance  of  the  Teacher  Quality 
Programs.  (2)  the  national  need  that 
these  programs  have  a  maximum  impact 
on  the  quality  and  quantity  of  highly- 
qualified  new  teachers,  and  (3)  the  fact 


that  these  programs  are  competitive,  the 
Secretary  has  determined  that  a 
reasonable  limitation  on  the  indirect 
cost  rate  that  IHEs  and  nonprofit 
organizations  may  charge  to  their 
Teacher  Quality  Program  funds  is 
appropriate.  Section  611.61  would  make 
all  recipients  of  program  funds — States, 
LEAs,  IHEs,  nonprofit  organizations,        ' 
and  other  entities — subject  to  the  same 
limitation  on  indirect  costs  they  may 
charge  to  program  funds. 

Finally,  §611.62  would  detail  a 
grantee's  matching  requirements.  As 
required  by  section  205(c)(1)  of  the 
statute,  each  State  receiving  a  grant 
under  either  the  State  Program  or  the 
Teacher  Recruitment  Program  would 
have  to  provide,  from  non-Federal 
sources,  an  amount  equal  to  50  percent 
of  the  amoimt  of  the  grant  to  carry  out 
the  activities  supported  by  the  grant. 
Section  611.52(a)  would  clarify  that  the 
50  percent  match  would  need  to  be 
made  annually  during  the  project 
period,  with  respect  to  each  grant  a 
State  receives.  In  addition,  §  611.52(b) 
repeats  the  requirement  in  section 
205(c)(2)  of  the  statute  that  each 
partnership  receiving  a  grant  under  the 
Partnership  Program  or  the  Teacher 
Recruitment  Program  be  required  to 
provide,  fi-om  non-Federal  sources,  an 
amount  equal  to  25  percent  of  the  grant 
for  the  first  year  of  the  program,  35 
pfrcent  of  the  grant  for  the  second  year 
of  the  program,  and  50  percent  of  the 
grant  for  the  third  through  fifth  year  of 
the  program. 

We  interpret  these  requirements,  that 
grantees  provide  each  year  a  specified 
percentage  "of  the  grant"  fi-om  non- 
federal sources,  to  mean  a  specified 
percentage  of  the  amoimt  of  the  federal 
funds  the  Department  annually  awards. 
Therefore,  for  example,  a  peutnership 
that  is  awarded  $1  million  per  year  in 
federal  funds  would  need  to  provide  the 
project  $250,000  from  non-federal  funds 
for  the  first  year  of  project  activities. 
The  required  match  fi-om  non-Federal 
sources  required  by  this  section  could 
be  made  in  cash  or  in  kind. 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
communities  to  exchange  ideas  and 
obtain  information  needed  to  achieve 
the  goals. 

These  proposed  regulations  would 
address  the  National  Education  Goal 
that  the  Nation's  teaching  force  will 
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have  the  content  knowledge  and 
teaching  skills  needed  to  instruct  all 
American  students  for  the  next  century. 

Clarity  of  the  Regulations 

Executive  Order  12866  and  the 
President's  Memorandiun  of  June  1 , 
1998  on  "Plain  Language  in  Government 
Writing"  require  each  agency  to  wnrite 
regulations  that  are  easy  to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following: 

•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
technical  terms  or  other  wording  that 
interferes  with  their  clarity? 

•  Does  the  format  of  the  proposed 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity? 

•  Would  the  proposed  regulations  be 
easier  to  imderstand  if  we  divided  them 
into  more  (but  shorter)  sections?  (A 
"section"  is  preceded  by  the  symbol  "§" 
and  a  numbered  heading;  for  example, 
§611.21  What  are  the  selection  criteria 
for  pre-applications?) 

•  Could  the  description  of  the 
proposed  regulations  in  the  " 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  be  more  helpful  in 
making  the  proposed  regulations  easier 
to  understand?  If  so,  how? 

•  What  else  could  we  do  to  make  the 
proposed  regulations  easier  to 
vmderstand? 

Send  any  comments  that  concern  how 
the  Department  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  in  the 
ADDRESSES  section  of  the  preamble. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Entities  that  would  be  affected  by  these 
regulations  are  LHEs  and  LEAs.  The 
information  biu-den  on  each  of  these 
groups  consists  only  of  the  time  and 
resources  needed  to  submit  grant 
applications.  Hence,  the  regulations 
would  not  have  a  significant  impact  on 
any  entity  because  Uiey  would  not 
impose  excessive  regulatory  burden  or 
require  unnecessary  Federal 
supervision. 

Paperwork  Reduction  Act  of  1995 

Proposed  §§611.2-611.25  contain 
information  collection  requirements. 
Under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)),  the 
Department  of  Education  has  submitted 
a  copy  of  this  notice  and  these  sections 


to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review. 

Collection  of  Information 

Teacher  Quality  Enhancement  Grant 
Programs. 

Applicants  for  funds  under  the  State 
Grants  program,  the  Partnership 
Program  for  Improving  Teacher 
Effectiveness,  and  the  Teacher 
Recruitment  Grants  Progrcun  would 
need  to  submit  program  applications 
and,  for  the  Partnership  Program  and 
Teacher  Recruitment  Program,  pre- 
applications  that  respond  to  the 
selection  criteria  announced  in  this 
notice.  Applicants  also  would  need  to 
include  a  detailed  workplan  with  their 
applications. 

State  Program 

We  collect  information  once  for 
applicants  for  State  Program  grant 
awards.  We  estimate  abnual  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  to  average  200 
hours  for  each  application  for  20  State 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  soiu'ces,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Thus,  we  estimate  the 
total  annual  reporting  and 
recordkeeping  burden  for  this  collection 
on  those  preparing  application  under 
the  State  Program  to  be  4,000  hours. 

Partnership  and  Teacher  Recruitment 
Programs 

For  both  the  Partnership  Program  and 
Teacher  Recruitment  Program,  all 
applicants  must  submit  a  pre- 
application;  those  with  the  highest 
quality  pre-applications  would  then  be 
invited  to  submit  full  applications.  We 
estimate  annual  reporting  and 
recordkeeping  biuden  for  this  collection 
of  information  to  average  54  hoius  for 
each  of  the  150  respondents  expected  to 
submit  pre-applications  under  the 
Partnership  Program,  and  54  hoxu-s  for 
each  of  the  150  respondents  expected  to 
submit  pre-applications  under  the 
Teacher  Recruitment  Program.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Thus,  we  estimate  the  total  annual 
reporting  and  recordkeeping  burden 
related  to  the  preparation  of  pre- 
applications  to  be  8,100  hours  for  each 
of  the  two  programs,  or  a  total  of  16,200 
hoius. 

We  estimate  that  of  those  applicants 
who  submitted  pre-applications  for 
Partnership  Program  and  Teacher 


Recruitment  Program  grant  awards,  25 
imder  each  program  will  be  invited  to 
submit  full  program  applications.  We 
estimate  annual  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  to  average  200  hours  for 
each  of  the  applications,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Thus,  we 
estimate  the  total  annual  reporting  and 
recordkeeping  burden  for  this  collection 
on  those  preparing  application  under 
the  Partnership  Program  to  be  5,000 
hours,  and  under  the  Teacher 
Recruitment  Program  also  to  be  5,000 
hoius. 

Summary 

Finally,  as  discussed  in  the  preceding 
discussion,  we  estimate  that  the  total 
annual  reporting  and  recordkeeping 
biuden  for  this  collection  as  it  relates  to 
all  three  Teacher  Quality  Enhancement 
Grant  Programs  to  be  30,200  hours.  This 
estimate  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

If  you  want  to  comment  on  the 
information  collection  requirements, 
please  send  your  conunents  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB,  room  10235,  New  Executive 
Office  Building,  Washington.  DC  20503; 
Attention:  Desk  Officer  for  U.S. 
Department  of  Education.  You  may  also 
send  a  copy  of  these  comments  to  the 
Department  representative  named  in  the 
ADDRESSES  section  of  this  preamble. 

We  consider  yoiu  comments  on  this 
proposed  collection  of  information  in — 

•  Deciding  whether  the  proposed 
collection  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

•  Evaluating  the  accuracy  of  oiu" 
estimate  of  the  burden  of  the  proposed 
collection,  includingThe  validity  of  oiu 
methodology  and  assumptions; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  we 
collect;  and 

•  Minimizing  the  burden  on  those 
who  must  respond.  This  includes 
exploring  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
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days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  to 
ensure  that  0MB  gives  your  comments 
full  consideration,  it  is  important  that 
0MB  receives  the  comments  within  30 
days  of  publication.  This  does  not  affect 
the  deadline  lor  your  comments  to  us  on 
the  proposed  regulations. 

Requests  for  copies  of  the  proposed 
application  packages  for  any  or  all  of  the 
Teacher  Quality  Programs  may  be 
accessed  froni  http://edicsweb.ed.gov, 
or  should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Buildii  g  3,  Washington,  D.C. 
20202-4651. !  Requests  may  also  be 
electronically  meiiled  to  the  Internet 

address  OCI0_IMG Issues@ed.gov  or 

faxed  to  202-  '08-9346. 

Intergovemin  ental  Review 

This  progra  m  is  subject  to  Executive 
Order  12372  Jnd  the  regulations  in  34 
CFR  Part  79.  ( )ne  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  oa  processes  developed  by 
State  and  loc^  governments  for 
coordination  and  review  of  proposed 
Federal  finani  :ial  assistance. 

This  docura  ent 
early  notificat  i 
and  actions  fo  r 


Assessment  o 


The  Secreta^ 
comments  on 
regulations  w^uld 
of  informatior 
authority  of  tqe 
makes  aval 


is  intended  to  provide 
on  of  our  specific  plans  " 
this  program. 

Educational  Impact 


particularly  requests 
whether  these  proposed 

require  transmission 
that  any  other  agency  or 
United  States  gathers  or 


ilab  [e 
Electronic  Aci  :ess  to  This  Document 

You  may  review  this  document,  as 
well  as  all  oth  er  Department  of 
Education  do(  uments  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Docutaient  Format  (PDF)  on  the 
Internet  at  eitl  ler  of  the  following  sites: 
http://ocfo.ed  gov/fedreg.htm;  http:// 
www.ed.gov/iiews.html.  To  use  the  PDF 
you  mus't  hav(  i  the  Adobe  Acrobat 
Reader  Progra  n  with  Search,  which  is 
available  free  it  either  of  these  sites.  If 
you  have  ques  lions  about  using  the  PDF, 
call  the  U.S.  C  ovemment  Printing  Office 
(GPO)  at  1-88  J-293-6448,  or  in  the 
Washington,  I  €  area  at  (202)  512-1530. 

Note:  The  offi  cial  version  of  this  document 
is  the  documeni  published  in  the  Federal 
Register.  Free  h  temet  access  fo  the  official 
edition  of  the  F(  ideral  Register  and  the  Code 
of  Federal  Regu  ations  is  available  on  GPO 
Access  at:  hltp:^  /www.access.gpo.gov/nara/ 
index. html. 


Program  Authority:  20  U.S.C.  1021  et  seq. 
and  1024(e) 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.336:  Teacher  Quality 
Enhancement  Grants  Program) 

List  of  Subjects  in  34  CFR  Part  611 

Colleges  and  universities.  Elementary 
and  secondary  education.  Grant 
programs — education. 

Dated:  February  1,  2000. 

A.  Lee  Fritschler, 

Assistant  Secretary  For  Postsecondary 
Education. 

For  the  reasons  stated  in  the 
preamble,  the  Secretary  proposes  to 
amend  part  611  of  Chapter  VI  of  title  34 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  61 1— {AMENDED] 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1021  et  seq.,  unless 
otherwise  noted. 

2.  Sections  611.2  and  611.3  are  added 
to  Subpart  A  to  read  as  follows: 

§  611 .2  What  must  be  included  in  a 
Partnership  or  Teacher  Recruitment 
Program  pre-application? 

(a)  In  addition  to  a  description  of  the 
proposed  multiyear  project,  timeline, 
and  budget  information  required  by  34 
CFR  75.112  and  75.117  and  other 
applicable  law,  an  applicant  for  a  grant 
under  this  part  must  submit  with  its 
application  a  proposed  multiyear 
workplan.  At  a  minimum,  this  workplan 
must  identify,  for  each  year  at  the 
project — 

(1)  The  project's  overall  objectives; 

(2)  Activities  that  the  applicant 
proposes  to  implement  to  promote  each 
project  objective; 

(3)  Benchmarks  and  timelines  for 
conducting  project  activities  and 
achieving  the  project's  objectives; 

(4)  Who  will  conduct  and  coordinate 
these  activities;  and 

(5)  Measuirable  program  outcomes  that 
are  tied  to  each  program  objective,  and 
the  evidence  by  which  success  in 
achieving  these  objectives  will  be 
measured; 

(b)(1)  In  any  application  for  a  grant 
under  the  Partnership  Program,  or  under 
the  Teacher  Recruitment  Program  that  is 
submitted  on  behalf  of  a  partnership, 
the  workplan  must  identify  which 
partner  will  be  responsible  for  which 
activities. 

(2)  In  any  application  for  a  grant 
under  the  "Teacher  Recruitment  Program 
that  is  submitted  on  behalf  of  a  State, 
the  workplan  must  identify  which  entity 


in  the  State  will  be  responsible  for 
which  activities. 

(c)  An  applicant  that  submits  a  pre- 
application  for  a  Partnership  Program 
grant  imder  §61 1.3(b)  (3)  must  also 
submit  any  budgetary  information  that 
the  Secretary  may  require  in  the 
program  application  package.       , 

(Authority:  20  U.S.C.  1021  et  seq.) 

§  61 1 .3    What  procedures  does  the 
Secretary  use  to  award  a  grant? 

The  Secretary  uses  the  selection 
procedures  in  34  CFR  75.200  through 
75.222  except  that— 

(a)(1)  For  the  State  Grants  Program, 
the  Secretary  evaluates  applications  for 
new  grants  on  the  basis  of  the  selection 
criteria  and  competitive  preference 
contained  in  §§611.11  through  611.13. 

(2)  For  the  Partnership  Grants 
Program,  the  Secretary — 

(i)  Uses  a  two-stage  application 
process  to  determine  which  applications 
to  fund; 

(ii)  Uses  the  selection  criteria  in 
§§611.21  through  611.22  to  evaluate  the 
pre-applications  submitted  for  new 
grants,  and  to  determine  those 
applicants  to  invite  to  submit  full 
program  applications;  and 

(iii)  For  those  applicants  invited  to 
submit  full  applications,  uses  the 
selection  criteria  and  competitive 
preference  in  §§  611.23  through  611.25 
to  evaluate  the  full  program 
applications. 

(3)  For  the  Teacher  Recruitment 
Grants  Program,  the  Secretary — 

(i)  Uses  a  two-stage  application 
process  to  determine  which  applications 
to  fund; 

(ii)  Uses  the  selection  criteria  in 
§§611.31  to  evaluate  the  pre- 
applications  submitted  for  new  grants, 
and  to  determine  those  applicants  to 
invite  to  submit  full  program 
applications;  and 

(iii)  For  those  applicants  invited  to 
submit  full  applications,  uses  the 
selection  criteria  in  §§611.32  to 
evaluate  the  full  program  applications; 
and 

(b)  In  the  event  that  two  or  more 
applicants  are  ranked  equally  for  the 
last  available  award  imder  any  program, 
the  Secretary  selects  the  applicant 
whose  activities  will  focus  (or  have 
most  impact)  on  LEAs  and  schools 
located  in  one  (or  more)  of  the  Nation's 
Empowerment  Zones  and  Enterprise 
Communities. 

(Authority:  20  U.S.C.  1021  et  seq.] 

3.  Subpart  B,  consisting  of  §§611.11 
through  611.13,  is  added,  reading  as 
follows: 
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Subpart  B — State  Grants  Program 

§  61 1 .1 1    What  are  the  program's  general 
selection  criteria? 

In  evaluating  the  quality  of 
applications,  the  Secretary  uses  the 
following  selection  criteria. 

(a)  Quality  of  project  design.  (1)  The 
Secretary  considers  the  quality  of  the 
project  design. 

(2)  In  determining  the  quality  of  the 
project  design,  the  Secretary  considers 
the  extent  to  which — 

(i)  The  project  design  will  result  in 
systemic  change  in  the  way  that  all  new 
teachers  are  prepared,  and  includes 
partners  from  all  levels  of  the  education 
system; 

(ii)  The  Governor  and  other  relevant 
execution  and  legislative  branch 
officials,  the  K-16  education  system  or 
systems,  ai^d  the  business  community 
are  directly  involved  in  and  committed 
to  supporting  the  proposed  activities; 

(iii)  Project  goals  and  performance 
objectives  are  clear,  measurable 
outcomes  are  specified,  and  a  feasible 
plan  is  presented  for  meeting  them; 

(iv)  The  project  is  likely  to  initiate  or 
enhance  and  supplement  systemic  State 
reforms  in  one  or  more  of  the  following 
areas;  teacher  recruitment,  preparation, 
licensing,  and  certification; 

(v)  The  applicant  will  ensure  that  a 
diversity  of  perspectives  are 
incorporated  into  operation  of  the 
project,  including  those  of  parents, 
teachers,  employers,  academic  and 
professional  groups,  and  other 
appropriate  entities;  and 

(vi)  The  project  design  in  based  on 
up-to-date  knowledge  from  research  and 
effective  practice. 

(b)  Significance.  (1)  The  Secretary 
considers  the  significane  of  the  project. 

(2)  In  determining  the  significance  of 
the  project,  the  Secretary  considers  the 
extent  to  which — 

(i)  The  project  involves  the 
development  or  demonstration  of 
promising  new  strategies  or  exceptional 
approaches  in  the  way  new  teachers  are 
recruited,  prepared,  certified,  or 
licensed; 

(ii)  Project  outcomes  lead  directly  to 
improvements  in  teaching  quality  and 
student  achievement  as  measured 
against  rigorous  academic  standards; 

(iii)  The  State  is  committed  to 
institutionalize  the  project  after  federal 
funding  ends;  and 

(iv)  Project  strategies,  methods,  and 
accomplishments  are  replicable,  thereby 
permitting  other  States  to  benefit  fi-om 
them. 

(c)  Quality  of  resources,  (i)  The 
Secretary  considers  the  quality  of  the 
project's  resources. 


(2)  In  determining  the  quality  of  the 
project  design,  the  Secretary  considers 
the  extent  to  which — 

(i)  Support  available  to  the  project, 
including  personnel,  equipment, 
supplies,  and  other  resources,  is 
sufficient  to  ensure  a  successful  project; 

(ii)  Budgeted  costs  that  are  reasonable 
and  justified  in  relation  to  the  design, 
outcomes,  and  potential  significance  of 
the  project;  and 

(iii)  The  applicant's  matching  share  of 
the  budgeted  costs  demonstrates  a 
significant  commitment  to  successful 
completion  of  the  project  and  to  project 
continuation  after  federal  funding  ends. 

(d)  Quality  of  management  plan  and 
workplan.  (1)  The  Secretary  considers 
the  quality  of  the  project's  management 
plan  and  workplan. 

(2)  In  determining  the  quality  of  the 
management  plan  and  workplan,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the 
management  plan  and  workplan  are 
xlesigned  to  achieve  goals  and  objectives 
of  the  project,  and  include  clearly 
defined  activities,  responsibilities, 
timelines,  milestones,  and  measurable 
outcomes  for  accomplishing  project 
tasks. 

(ii)  The  adequacy  of  procedures  to 
ensure  feedback  and  continuous 
improvements  in  the  operation  of  the 
project. 

(iii)  The  qualifications,  including 
training  and  experience,  of  key 
personnel  charged  with  implementing 
the  project  successfully. 

(Authority:  20  U.S.C.  1021  et  seq.) 

§  61 1 .1 2    What  additional  selection  criteria 
are  used  for  an  application  proposing 
teacher  recruitment  activities? 

In  reviewing  applications  that 
propose  to  undertake  teacher 
recruitment  activities,  the  Secretary  also 
considers  the  following  selection 
criteria: 

(a)  In  addition  to  the  elements 
contained  in  §  611.11(a)  ("Quality  of 
project  design"),  the  Secretary  considers 
the  extent  to  which  the  project 
addresses — 

(1)  Systemic  changes  in  the  ways  that 
new  teachers  are  to  be  recruited, 
supported  and  prepared;  and 

(2)  Systemic  efforts  to  recruit, 
support,  and  prepare  prospective 
teachers  from  disadvantaged  and  other 
underrepresented  backgrounds. 

(b)  In  addition  to  the  elements 
contained  in  §  611.11(b), 
("Significance"),  the  Secretary  considers 
the  applicant's  commitment  to  continue 
recruitment  activities,  scholarship 
assistance,  and  preparation  and  support 


of  additional  cohorts  of  new  teachers 
after  funding  under  this  part  ends. 

(c)  In  addition  to  the  elements 
contained  in  §  611.11(c)  ("Quality  of 
resoiuces"),  the  Secretary  considers  the 
impact  of  the  project  on  high-need  LEAs 
and  high-need  schools  based  upon — 

(1)  The  amount  of  scholarship 
assistance  the  project  will  provide 
students  bom  federal  and  non-federal 
funds; 

(2)  The  number  of  students  who  will 
receive  scholarships;  and 

(3)  How  those  students  receiving 
scholarships  will  benefit  from  high- 
quality  teacher  preparation  and  an 
effective  support  system  during  their 
first  three  years  of  teaching. 

(Authority:  20  U.S.C.  1021  et  seq.) 

§  61 1 .1 3    What  competitive  preference 
does  tfie  Secretary  provide? 

The  Secretary  provides  a  competitive 
preference  on  the  basis  of  how  well  the 
State's  proposed  activities  in  any  one  or 
more  of  the  following  statutory 
priorities  are  likely  to  yield  successful 
and  sustained  results: 

(a)  Initiatives  to  reform  State  teacher 
licensure  and  certification  requirements 
so  that  current  and  future  teachers 
possess  strong  teaching  skills  and 
academic  content  knowledge  in  the 
subject  areas  they  will  be  certified  or 
licensed  to  teach. 

(b)  Innovative  reforms  to  hold  higher 
education  institutions  with  teacher 
preparation  programs  accountable  for 
preparing  teachers  who  are  highly 
competent  in  the  academic  content 
areas  and  have  strong  teaching  skills. 

(c)  Innovative  efforts  to  reduce  the 
shortage  (including  the  high  turnover)  of 
highly  competent  teachers  in  high- 
poverty  urban  and  rural  areas. 

(Authority:  20  U.S.C.  1021  et  seq.) 

4.  Subpart  C,  consisting  of  §§611.21 
through  611.25,  is  added,  reading  as 
follows: 

Subpart  C— Partr>er8hlp  Grants 
Program 

§611.21    What  are  the  program's  selection 
criteria  for  pre-appiications? 

In  evaluating  the  quality  of  pre- 
applications,  the  Secretary  uses  the 
following  selection  criteria. 

(a)  Project  goals  and  objectives.  (1) 
The  Secretary  considers  the  goals  and 
objectives  of  the  project  design. 

(2)  In  determining  the  quality  of  the 
project  goals  and  objectives,  the 
Secretary  considers  the  following 
factors: 

(i)  The  partnership's  vision  for 
producing  significant  and  sustainable 
improvements  in  teacher  education. 
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(ii)  The  need  i  the  partnership  will 
address. 


(iii)  How  the 


partnership  and  its 


activities  wouli  1  be  sustained  once 
federal  support  ends. 

(b)  Partnering ',  commitment.  (1)  The 
Secretary  considers  the  partnering 
commitment  er  ibodied  in  the  project. 

(2)  In  determining  the  quality  of  the 
partnering  compiitment,  the  Secretary 
considers  the  fiillowing  factors: 

(i)  Evidence  of  how  well  the 
partnership  would  be  able  to 
accomplish  objectives  working  together 
that  its  individual  members  could  not 
accomplish  working  separately. 

(ii)  The  significance  of  the  roles  given 
to  each  princip;  d  partner  in 
implementing  ]  iroject  activities. 

(c)  Quality  ai  d  comprehensiveness  of 
key  project  con  ponents.  (1)  The 
Secretary  consi  lers  the  quality  and 
comprehensive  less  of  key  project 
components  in  the  process  of  preparing 
new  teachers. 

(2)  In  determining  the  quality  and 
comprehensiveness  of  key  project 
components  in  the  process  of  preparing 
new  teachers,  the  Secretary  considers 
the  extent  to  wl  lich — 


(i)  Specific 
would  be  impl^ented 
students  pi 
adequately  prebared 
activities  desigi  led 
have  adequate 
able  to  use  tech  lology 
promote  instruc  tion 
extensive,  supervised 


ac  tivities  are  designed  and 
to  ensure  that 
to  be  teachers  cire 

,  including 
to  ensure  that  they 
( ontent  knowledge,  are 
effectively  to 
,  and  participate  in 
clinical 


experiences; 

(ii)  Specific 
and  would  be  i 
adequate  suppolrt 
completed  the 
program  during]  their 
teachers;  and 

(iii)  The  proj(  ct  design  reflects  best 
research  and 


a  ::tivities  are  designed 
mplemented  to  ensure 
for  those  who  have 
t  eacher  preparation 
first  years  as 


pr  ictice. 


(d)  Specific  project 
Secretary  consi 
outcomes  the 
the  preparation 

(2)  In  determ^ing 
outcomes  the 
the  preparation 
Secretary  considers 
factors: 

(i)  The  extent 
aspects  of  the 
teacher 
change. 

(ii)  The  quali 
measures  to  be 


success. 


(Authority:  20  U. 


outcomes.  (1)  The 
lers  the  specific 
p  oject  would  produce  in 
of  new  teachers, 
the  specific 
ptoject  would  produce  in 
of  new  teachers,  the 
the  following 

to  which  important 
p  irtnership's  existing 
prepara  ion  system  would 


y  of  the  performance 
ised  to  demonstrate 


I.e.  1021  et  seq.) 


§  61 1 .22    Wttat  additional  selection  criteria 
are  used  for  a  pre-application  ttiat  proposes 
teacher  recrurtment  activities? 

In  reviewing  pre-applications  that 
propose  to  undertake  teacher 
recruitment  activities,  the  Secretary  also 
considers  the  following  selection 
criteria: 

(a)  In  addition  to  the  elements 
contained  in  §61 1.2 1(a)  ("Project  goals 
and  objectives"),  the  Secretary  considers 
the  extent  to  which — 

(1)  The  partnership's  vision  responds 
to  LEA  needs  for  a  diverse  and  high 
quality  teaching  force,  and  will  lead  to 
reduced  teacher  shortages  in  these  high 
need  LEAs;  and 

(2)  The  partnership  will  sustain  its 
work  after  federal  funding  has  ended  by 
recruiting,  providing  scholarship 
assistance,  training  and  supporting 
additional  cohorts  of  new  teachers. 

(b)  In  addition  to  the  elements 
contained  in  §611. 21(c)  ("Quality  and 
comprehensiveness  of  key  project 
components"),  the  Secretary  considers 
the  extent  to  which  the  project  will — 

(1)  Significantly  improve  recruitment 
of  new  students,  including  those  from 
disadvantaged  and  other 
underrepresented  backgrounds;  and 

(2)  Provide  scholarship  assistance  and 
adequate  training  to  preservice  students, 
as  well  as  induction  support  for  those 
who  become  teachers  after  graduating 
from  the  teacher  preparation  program. 

(c)  In  addition  to  the  elements 
contained  in  §  611.21(d)  ("Specific 
project  outcomes'O.  the  Secretary 
considers  the  extent  to  which  the 
project  addresses  the  number  of  new 
teachers  to  be  produced  and  their  ability 
to  teach  effectively  in  high-need 
schools. 

(Authority:  20  U.S.C.  1021  et  seq.] 

§  61 1 .23    What  are  the  program 's  general 
selection  criteria  for  full  applications? 

In  evaluating  the  quality  of 
applications,  the  Secretary  uses  the 
following  selection  criteria. 

(a)  Quality  of  project  design.  (1)  The 
Secretary  considers  the  quality  of  the 
project  design. 

(2)  In  determining  the  quality  of  the 
project  design,  the  Secretary  considers 
the  following  factors: 

(i)  The  extent  of  evidence  of 
institution-wide  commitment  to  high 
quality  teacher  preparation  that 
includes  significant  policy  and  practice 
changes  supported  by  key  leaders,  and 
which  result  in  permanent  changes  to 
ensure  that  preparing  teachers  is  a 
central  mission  of  the  entire  university. 

(ii)  The  extent  to  which  the 
partnership  creates  and  sustains 
collaborative  mechanisms  to  integrate 
professional  teaching  skills,  including 


skills  in  the  use  of  technology  in  the 
classroom,  with  strong  academic 
content  from  the  arts  and  sciences. 

(iii)  The  extent  of  well-designed  and 
extensive  preservice  clinical 
experiences  for  students,  including 
mentoring  and  other  forms  of  support, 
implemented  through  collaboration 
between  the  K-12  and  higher  education 
partners. 

(iv)  Whether  a  well-planned, 
systematic  induction  program  is 
established  for  new  teachers  to  increase 
their  chances  of  being  successful  in 
high-need  schools. 

(v)  The  strength  of  linkages  within  the 
partnership  between  higher  education 
and  high  need  schools  or  school 
districts  so  that  all  partners  have 
important  roles  in  project  design, 
implementation,  governance  and 
evaluation. 

(vi)  Whether  the  project  design  is 
based  on  up-to-date  knowledge  from 
research  and  effective  practice, 
especially  on  how  students  learn. 

(b)  Significance  of  project  activities.    . 
(1)  The  Secretary  considers  the 
significance  of  project  activities. 

(2)  In  determining  the  quality  of  the 
project  design,  the  Secretary  considers 
the  following  factors: 

(i)  How  well  the  project  involves 
promising  new  strategies  or  exceptional 
approaches  in  the  way  new  teachers  are 
recruited,  prepared  and  inducted  into 
the  teaching  profession. 

(ii)  The  extent  to  which  project 
outcomes  include  preparing  teachers  to 
teach  to  their  State's  highest  K-12 
standards  and  that  are  likely  to  result  in 
improved  K-12  student  achievement. 

(iii)  The  extent  of  the  partnership's 
commitment  to  institutionalize  the 
project  after  federal  funding  ends. 

(iv)  The  extent  to  which  the 
partnership  is  committed  to 
disseminating  effective  practices  to 
others  and  is  willing  to  provide 
technical  assistance  about  ways  to 
improve  teacher  education. 

(v)  How  well  the  partnership  will 
integrate  its  activities  with  other 
education  reform  efforts  underway  in 
the  State  or  communities  where  the 
partners  are  located,  and  will  coordinate 
its  work  with  local,  State  or  federal 
teacher  training,  teacher  recruitment,  or 
professional  development  programs. 

(c)  Quality  of  resources.  (1)  The 
Secretary  considers  the  quality  of 
resources  of  project  activities. 

(2)  In  determining  the  quality  of 
resources,  the  Secretary  considers  the 
extent  to  which — 

(i)  Support  available  to  the  project, 
including  personnel,  equipment, 
supplies,  and  other  resources,  is 
sufficient  to  ensure  a  successful  project; 
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(ii)  Budgeted  costs  are  reasonable  and 
justified  in  relation  to  the  design, 
outcomes,  and  potential  significance  of 
the  project;  and 

(iii)  The  applicant's  matching  share  of 
the  budgeted  costs  demonstrates  a 
significant  commitment  to  successful 
completion  of  the  project  and  to  project 
continuation  after  federal  funding  ends. 

(d)  Quality  of  management  plan  and 
workplan.  (1)  The  Secretary  considers 
the  quality  of  the  management  plan  and 
workplan. 

(2)  In  determining  the  quality  of  the 
management  plan,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the 
management  plan  and  workplan  are 
designed  to  achieve  goals  and  objectives 
of  the  project,  and  include  clearly 
defined  activities,  responsibilities, 
timelines,  milestones,  and  measurable 
outcomes  for  accomplishing  project 
tasks. 

(ii)  The  extent  to  which  the  , 

management  plem  and  workplan  reflect 
an  effective,  inclusive,  and  responsive 
governance  and  decision-making 
structiue  that  will  permit  all  partners  to 
participate  in  and  benefit  from  project 
activities,  and  to  use  evaluation  results 
to  ensiu«  continuous  improvements  in 
the  operations  of  the  project. 

(iii)  The  qualifications,  including 
training  and  experience,  of  key 
personnel  charged  with  implementing 
the  project  successfully. 

(Authority:  20  U.S.C.  1021  et  seq.) 

§  61 1 .24  What  additional  selection  criteria 
are  used  for  a  full  application  that  proposes 
teacher  recruitment  activities? 

In  reviewing  full  applications  that 
propose  to  undertake  teacher 
recruitment  activities,  the  Secretary  also 
considers  the  following  selection 
criteria: 

(a)  In  addition  to  the  elements 
contained  in  §  611.23(a)  ("Quality  of 
project  design"),  the  Secretary  considers 
the  extent  to  which  the  project  reflects— 

(1)  A  commitment  to  recruit,  support 
and  prepare  additional  well-qualified 
new  teachers  for  high  need  schools; 

(2)  Appropriate  academic  and  student 
support  services;  and 

(3)  A  well-considered  strategy  for 
addressing  shortages  of  well-qualified 
and  well-trained  teachers  in  high-need 
LEAs,  especially  teachers  from 
disadvantaged  and  other  imrepresented 
backgrounds. 

(b)  In  addition  to  the  elements 
contained  in  §611.23Cb)  ("Significance 
of  project  activities"),  the  Secretary 
considers  the  extent  to  which  the 
project  promotes  the  recruitment, 
scholarship  assistance,  preparation,  and 


support  of  additional  cohorts  of  new 
teachers. 

(c)  In  addition  to  the  elements 
contained  in  §611. 23(c)  ("Quality  of 
resources"),  the  Secretary  considers  the 
impact  of  the  project  on  high-need  LEAs 
and  high-need  schools  based  upon — 

(1)  The  amount  of  scholarship 
assistance  the  project  will  provide    - 
students  from  federal  and  non-federal 
funds; 

(2)  The  niunber  of  students  who  will 
receive  scholarships;  and 

(3)  How  those  students  receiving 
scholarships  will  benefit  fi-om  high- 
quality  teacher  preparation  and  an 
effective  support  system  during  their 
first  three  years  of  teaching. 

(Authority:  20  U.S.C.  1021  et  seq.] 

§  61 1 .25    What  competitive  preference 
does  the  Secretary  provide? 

The  Secretary  provides  a  competitive 
preference  on  the  basis  of  how  well  the 
project  includes  a  significant  role  for 
private  business  in  the  design  and 
implementation  of  the  project. 

(Authority:  20  U.S.C.  1021  et  seq.) 

5.  Subpart  D,  consisting  of  §§  611.31 
and  611.32,  is  added,  reading  as  follows: 

Subpart  D— Teacher  Recruitment 
Grants  Program 

§  61 1 .31    What  are  the  program's  selection 
criteria  for  pre-applications? 

In  evaluating  pre-applications,  the 
Secretary  considers  the  following 
criteria: 

(a)  Project  goals  and  objectives.  (1) 
The  Secretary  considers  the  goals  and 
objectives  of  the  project  design. 

(2)  In  determining  the  quality  of  the 
project  goals  and  objectives,  the 
Secretary  considers  how  the  partnership 
or  State  applicant  intends  to — 

(i)  Produce  significant  and  sustainable 
improvements  in  teacher  recruitment, 
preparation,  and  support. 

(ii)  Reduce  teacher  shortages  in  high- 
need  LEAs  and  schools,  and  improve 
student  achievement  in  the  schools  in  - 
which  teachers  who  participate  in  its 
project  will  teach. 

(b)  Partnership  commitment.  (1)  The 
Secretary  considers  the  partnering 
commitment  embodied  in  the  project. 

(2)  In  determining  the  quality  of  the 
partnering  commitment,  the  Secretary 
considers  the  following  factors: 

(i)  What  the  partnership,  or  State  and 
its  partners,  can  accomplish  by  working 
together  that  could  not  be  achieved  by 
working  separately. 

(ii)  How  the  project  proposed  by  the 
partnership  or  State  is  driven  by  the 
needs  of  LEA  partners. 


(c)  Quality  of  key  project  components. 
(1)  The  Secretary  considers  the  quality 
of  key  project  components. 

(2)  In  determining  the  quality  of  key 
project  components,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  project 
would  make  significant  and  lasting 
systemic  changes  in  how  the  applicant 
recruits,  trains,  and  supports  new 
teachers,  and  reflect  knowledge  gained 
from  research  and  practice. 

(ii)  The  extent  to  which  the  project 
would  be  implemented  in  ways  that 
significantly  improve  recruitment, 
scholarship  assistance  to  preservice 
students,  training,  and  induction 
support  for  new  entrants  into  teaching. 

la)  Specific  project  outcomes.  (1)  The 
Secretary  considers  the  specific 
outcomes  the  project  would  produce  in 
the  recruitment,  preparation,  and 
placement  of  new  teachers. 

(2)  In  determining  the  specific 
outcomes  the  project  would  produce  in 
the  recruitment,  preparation,  and 
placement  of  new  teachers,  the 
Secretary  considers  the  following 
factors: 

(i)  The  number  of  teachers  to  be 
produced  and  the  quality  of  their 
preparation. 

(ii)  The  partnership's  or  State's 
commitment  to  sustaining  the  work  of 
the  project  after  federal  funding  has 
ended  by  recruiting,  providing 
scholarship  assistance,  training,  and 
supporting  additional  cohorts  of  new 
teachers. 

(Authority:  20  U.S.C.  1021  et  seq.) 

§ 61 1 .32    What  are  the  program's  general 
section  criteria? 

In  evaluating  the  quality  of  full 
applications,  the  Secretary  uses  the 
following  selection  criteria. 

(a)  Quality  of  the  project  design.  (1) 
The  Secretary  considers  the  quality  of 
the  project  design  for  ensuring  that 
activities  to  recruit  and  prepare  new 
teachers  are  a  central  mission  of  the 
project. 

(2)  In  considering  the  quality  of  the 
project  design  for  ensuring  that 
activities  to  recruit  and  prepare  new 
teachers  are  a  central  mission  of  the 
project,  the  Secretary  considers  the 
extent  to  which  the  project  design — 

(i)  Shows  evidence  of  institutional  or 
(in  the  case  of  a  State  applicant)  State- 
level  commitment  both  to  recruitment  of 
additional  new  teachers,  and  to  high- 
quality  teacher  preparation  that 
includes  significant  policy  and  practice 
changes  supported  by  key  leaders  that 
result  in  permanent  changes  to  current 
institutional  practices: 

(ii)  Creates  and  sustains  collaborative 
mechanisms  to  integrate  professional 
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(c)  Quality  of  resources.  (1)  The 
Secretary  considers  the  quality  of  the 
project's  resources. 

(2)  In  determining  the  quality  of  the 
project's  resources,  the  Secretary 
considers  the  extent  to  which — 

(i)  The  amount  of  support  available  to 
the  project,  including  personnel, 
equipment,  supplies,  student 
scholarship  assistance,  and  other 
resources  is  sufficient  to  ensure  a 
successful  project. 

(ii)  Budgeted  costs  are  reasonable  and 
justiBed  in  relation  to  the  design, 
outcomes,  and  potential  significance  of 
the  project.  *'• 

(iii)  "The  applicant's  matching  share  of 
budgeted  costs  demonstrates  a 
significant  commitment  to  successful 
completion  of  the  project,  and  to  project 
continuation  after  federal  funding  ends. 

(d)  Quality  of  management  plan  and 
workplan.  (1)  The  Secretary  considers  . 
the  quality  of  the  project's  management 
plan  and  workplan. 

(2)  In  determining  the  quality  of  the 
management  plan  and  workplan,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the 
management  plan  and  workplan  are 
designed  to  achieve  goals  and  objectives 
of  the  project,  and  include  clearly 
defined  activities,  responsibilities, 
timelines,  milestones,  and  measurable 
outcomes  for  accomplishing  project 
tasks. 

(ii)  The  extent  to  which  the  project 
has  an  effective,  inclusive,  and 
responsive  governance  and 
decisionmaking  structure  that  will 
permit  all  partners  to  participate  in  and 
benefit  from  project  activities,  and  to 
use  evaluation  results  to  continuously 
improve  project  operations. 

(iii)  The  qualifications,  including 
training  and  experience,  of  key 
personnel  charged  with  implementing 
the  project  successfully. 

(Authority:  20  U.S.C.  1021  et  seq.) 

6.  Subpart  F  is  revised  to  read  as 
follows: 

Subpart  F— Other  Grant  Conditions 

§  61 1 .61     What  is  the  maximum  indirect 
cost  rate  that  applies  to  a  recipient's  use  of 
program  funds? 

Notwithstanding  34  CFR  75.560 
through  75.562  and  34  CFR  80.22,  the 
maximum  indirect  cost  rate  that  any 
recipient  of  funds  under  the  Teacher 
Quality  Enhancement  Grants  Program 
may  use  to  charge  indirect  costs  to  these 
funds  is  the  lesser  of^— 

(a)  The  rate  established  by  the 
negotiated  indirect  cost  agreement;  or 

(o)  Eight  percent. 

(Authority:  20  U.S.C.  1021  et  seq.) 


§  61 1 .62    What  are  a  grantee's  matching 
requirements? 

(a)(1)  Each  State  receiving  a  grant 
under  the  State  Grants  Program  or 
Teacher  Recruitment  Grants  Program 
must  provide,  from  non-federal  sources, 
an  amount  equal  to  50  percent  of  the 
amount  of  the  grant  to  carry  out  the 
activities  supported  by  the  grant 

(2)  The  50  percent  match  required  by 
paragraph  (a)(1)  of  this  section  must  be 
made  annually  during  the  project 
period,  with  respect  to  each  grant  award 
the  State  receives. 

(b)  Each  partnership  receiving  a  grant 
under  the  Partnership  Grant  Program  or 
the  Teacher  Recruitment  Grant  Program 
must  provide,  from  non-federal  sources, 
an  amount  equal  to — 

(1)25  percent  of  the  grant  award  for 
the  first  year  of  the  grant; 

(2)35  percent  of  the  grant  award  for 
the  second  year  of  the  grant;  and 

(3)  50  percent  of  the  grant  award  for 
each  succeeding  year  of  the  grant. 

(c)  The  match  from  non-federal 
sources  required  by  paragraphs  (a)  and 
(b)  of  this  section  may  be  made  in  cash 
or  in  kind. 

(Authority:  20  U.S.C.  1021  et  seq.) 

[FR  Doc.  00-2722  Filed  2-10-00;  8:45  am] 
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LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 

[Docket  No.  RM  2000-2] 

Cable  Compuisory  License;  Definition 
of  a  Networl(  Station 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  opening  a 
rulemaking  proceeding  to  determine  the 
scope  and  application  of  the  definition 
of  a  network  station  under  the  cable 
statutory  license  of  the  Copyright  Act. 

DATES:  Initial  comments  should  be 
received  no  later  than  April  11,  2000. 
Reply  comments  are  due  by  May  1 1 , 
2000. 

ADDRESSES:  If  sent  by  mail,  an  original 
and  twelve  copies  of  comments  and 
reply  comments  should  be  addressed  to: 
Office  of  the  Copyright  General  Counsel, 
PO  Box  70977,  Southwest  Station, 
Washington,  DC  20024.  If  hand 
delivered,  an  original  and  twelve  copies^ 
of  comments  and  reply  comments 
should  be  brought  to:  Office  of  the 
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Copyright  General  Counsel,  James 
Madison  Memorial  Building,  Room  LM- 
403,  First  and  Independence  Avenue, 
SE.  Washington,  DC  20559-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
William  J.  Roberts,  Jr.,  Senior  Attorney 
for  Compulsory  Licenses,  PO  Box 
70977,  Southwest  Station,  Washington, 
DC  20024.  Telephone:  (202)  707-8380. 
Fax:  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION: 

Background 

When  is  a  television  station  a  network 
station?  That  is  the  question  for  which 
Paxson  Commimications  Corp. 
("Paxson")  has  petitioned  the  Copyright 
Office  for  an  answer  and  to  which  this 
rulemaking  proceeding  is  directed. 

The  cable  statutory  license  of  the 
Copyright  Act,  17  U.S.C.  Ill,  provides 
a  licensing  regime  for  the  retransmission 
of  broadcast  stations  by  cable  systems. 
Whether  a  particular  station  is  a 
"network"  station  or  not  is  critical  to 
the  calculation  of  royalty  payments  by 
cable  systems  for  retransmission  of  that 
station  because  the  cable  statutory 
license  only  gathers  royalties  for  the 
retransmission  of  nonnetwork  broadcast 
programming.  In  applying  the  royalty 
payment  formula,  cable  systems  pay  a 
full  distant  signal  equivalent  ("DSE") 
for  retransmission  of  an  independent, 
nonnetwork  station  because  it  is 
presumed  that  all  the  programming 
contained  on  the  signal  of  that  station  is 
not  network-provided  programming. 
However,  cable  systems  must  only  pay 
one-quarter  of  a  DSE  for  retransmission 
of  a  network  station,  because  it  is 
presvuned  that  only  one-quarter  of  the 
programming  contained  on  the  signal  of 
a  network  station  is  nonnetwork 
programming.  Consequently,  as  a 
general  principle,  a  cable  system  can 
carry  four  network  stations  for  the  cost 
of  one  independent  station.  ^  This 
distinction  in  the  classification  of 
stations  is  important  to  both  cable 
systems  and  copyright  owners:  cable 
systems,  because  it  affects  their  costs; 
and  copyright  owners  because  it 
determines  how  much  money  will  be  in 
the  cable  royalty  pool. 

Whether  a  station  is  a  "network 
station"  also  affects  matters  related  to 
cable  carriage.  Most  cable  systems 
throughout  the  United  States  have  filled 
their  quotas  of  permitted  distant  signals. 
If  a  new  independent  station  seeks 
carriage  on  a  typical  cable  system,  such 
carriage  will  trigger  the  3.75%  royalty 
fee  for  nonpermitted  distant  signals 


'  The  actual  cost  of  such  carriage  can  vary 
depending  upon  the  royalty  rate  applicable  to 
carriage  of  each  station. 


which  cable  systems  are  reluctant  to 
pay.  Consequently,  the  signal  will  not 
be  carried.  However,  if  the  station  is 
designated  as  a  network  station,  carriage 
of  the  station  becomes  considerably 
more  attractive  to  a  cable  system 
because  the  associated  royalty  fees  are 
considerably  lower. 

The  issue  of  what  is  a  network  station 
has  arisen  intermittently  through  the 
years  on  an  informal  basis.  When  the 
Copyright  Act  passed  in  1976,  it  was 
clear  that  the  only  stations  that  qualified 
as  network  stations  under  the  section 
111  license  were  those  owned  and 
operated,  or  affiliated  with,  the  "Big  3" 
networks:  ABC,  CBS,  and  NBC.  The 
Copyright  Oifice  received  several 
informal  inquiries  from  cable  systems 
during  the  early  1990's  regarding  the 
status  t)f  the  Fox  network,  but  the  Office 
declined  to  rule  that  Fox  was  a  network 
for  purposes  of  the  section  111  license. 
Paxson  is  the  first  broadcaster  to  come 
forward  and  formally  petition  the  Office 
for  a  ruling. 

Definition  of  a  Network  Station 

Section  111(f)  of  title  17  contains  the 
statutory  definition  of  a  network  station. 
It  provides: 

A  "network  station"  is  a  television 
broadcast  station  that  is  owned  or  operated 
by,  or  affiliated  with,  one  or  more  of  the 
television  networks  in  the  United  States 
providing  nationwide  transmissions,  and  that 
transmits  a  substantial  part  of  the 
programming  supplied  by  such  networks  for 
.a  substantial  part  of  that  station's  typical 
broadcast  day. 
17  U.S.C.  111(f). 

Examination  of  this  definition  reveals 
that  there  are  three  critical  elements  to 
the  qualification  of  a  broadcast  station 
as  a  network  station.  The  broadcast 
station  must  be  owned  and  operated  by, 
or  affiliated  with,  one  or  more  of  the 
U.S.  television  networks  that  provide 
nationwide  transmissions;  must 
transmit  a  substantial  portion  of  the 
programming  supplied  by  the  network; 
and  the  progranuning  supplied  by  the 
network  must  constitute  a  substantial 
portion  of  the  station's  typical  broadcast 
day.  There  has  never  been  any  question 
that  stations  of  the  Big  3  networks 
satisfy  these  requirements,  and  the 
Copyright  Office  has  always  treated  a 
station  of  one  of  these  networks  as  a 
network  station  for  purposes  of  section 
111. 

Nevertheless,  the  specific  meaning  of 
these  three  elements  is  far  from  clear. 
For  example,  what  are  "nationwide" 
transmissions?  Does  there  have  to  be  a 
station  of  a  particular  "network"  in 
every  state  or  television  market  in  order 
to  qualify  that  organization  as  a 
network,  or  is  something  less  than  that 


sufficient?  What  constitutes  transmitting 
a  "substantial"  portion  of  the 
programming  offered  by  a  network?  Is 
fifty  percent  enough,  or  is  more  or  less 
required?  Does  the  programming 
supplied  by  the  network  have  to  be  first- 
nm  or  original  programming,  or  is 
syndicated  programming  permissible? 
What  constitutes  a  "substantial"  portion 
of  a  station's  typical  broadcast  day?  It  is 
these  questions,  and  the  ones  described 
below,  to  which  the  Copyright  Office 
seeks  public  comment  in  this  Notice  of 
Inquiry. 

Petition  of  Paxson 

Paxson  provides  television 
programming  over  the  PaxTV  Television 
Network  ("PaxTV")  to  over  sixty  owned 
and  operated  and  affiliated  television 
broadcast  stations.  According  to  Paxson, 
its  owned  and  operated  and  affiliate 
stations  satisfy  all  three  of  the  criteria 
for  a  "network  station"  under  section 
111. 

First,  Paxson  submits  that  PaxTV  is  a 
television  network  because  it  provides 
nationwide  transmissions  of  PaxTV 
programming.  PaxTV  is  carried  on 
stations  in  34  states  and  the  District  of 
Columbia,  all  of  which  are  either  owned 
and  operated  by,  or  are  primary 
affihates  of,  PaxTV. 

Second,  Paxson  asserts  that  its 
stations  carry  a  substantial  portion  of 
the  programming  provided  by  PaxTV 
because  its  contracts  with  these  stations 
require  that  PaxTV  programming  be 
broadcast  a  minimum  of  18  hom^  daily. 
And  third,  as  a  result  of  this 
requirement,  Paxson  submits  that  each 
of  its  stations  meets  the  requirement  of 
transmitting  PaxTV  programming  for  a 
"substantial  part"  of  each  station's 
"typical  broadcast  day." 

In  addition  to  meeting  the  three 
criteria,  Paxson  notes  that  the  Copyright 
Office  has  previously  stated  that,  in 
addition  to  the  Big  3,  there  could  be  a 
fourth  network  for  pxuposes  of  the 
section  111  license  provided  that  the 
statutory  criteria  were  met.  Letter  from 
Dorothy  Schrader,  General  Counsel,  to 
Thomas  Hendrickson  (November  13, 
1981).  Paxson  also  cites  a  passage  from 
the  1976  House  report  accompanying 
the  Copyright  Act  as  further  proof  that 
networks  in  addition  to  the  Big  3  were 
contemplated  under  section  111: 

To  qualify  as  a  network  station,  all  of  the 
conditions  of  the  definition  must  be  met. 
Thus,  the  retransmission  of  a  Canadian 
station  affiliated  with  a  Canadian  network 
would  not  qualify  under  the  definition. 
Further,  a  station  affiliated  with  a  regional 
network  would  not  qualify,  since  a  regional 
network  would  not  provide  nationwide 
transmissions.  However,  a  station  afRliated 
with  a  network  providing  nationwide 


6948 


Federal  Register /Vol.  65.  No.  29 /Friday,  February  11.  2000 /Proposed  Rules 


t  lat 


transmissions 
regional  progratns 
"network  static  i 
substantial  part 
by  the  network 
station's  typica 
H.R.  Rep.  No.  9  i 

In  conclusiQn 
the  Copyright 
stations  owne  i 
affiliated  witli 
network  static  ns 
that  cable  sysl  b: 
stations  be  pe  mitted 
for  such  stations 


also  occasionally  carries 
would  qualify  as  a 
if  the  station  transmits  a 

of  the  programming  supplied 

For  a  substantial  part  of  the 

broadcast  day. 

-1476.  at  101  (1976). 

Paxson  requests  that 
Office  declare  that 
and  operated  by,  or 
PaxTV  be  declared 
under  section  111 
ms  carrying  PaxTV 

to  report  and  pay 
as  network  stations. 


and 


pi  rposes. 


thoi  e 
wih 


This  Proceeding 

Since  the  i 
section  111  lidense 
Copyright  Office 
station  that  is 
or  affiliated  sdlelv 
3  networks  as 
section  111 
have  been  tre^ed 
including 
affiliations 
the  Big  3. 2  As 
Office  has  nev  ar 
status  of  a  broMcast 
a  CBS.  ABC 
always  been 
automatically 
of  the  networi 
thatp 

portion  of  the 
day.  There 
where  such  a 
sufficient  amoiint 


or 


I  coi  lid 


plementation  of  the 
in  1978,  the 
has  treated  a  broadcast 
Qwned  and  operated  by, 
with,  one  of  the  Big 
a  "network  station"  for 
All  other  stations 
as  independents, 
that  have  dual 
broadcasters  other  than 
a  matter  of  policy,  the 
questioned  the  network 
station  identified  as 
NBC  station.  It  has 
assumed  that  such  a  station 
took  a  substantial  portion 
's  programming  and  that 

made  up  a  substantial 
station's  typical  broadcast 

be  cases,  however, 
!  tation  does  not  take  a 
of  network 
programming.  The  Office  has  never 
inquired  and  1  as  accepted  the 
delineation  of  network  station  at  face 
value  for  static  ns  in  the  CBS,  ABC,  and 
NBC  networks .  It  appears  now  that  with 
the  changing  t  jlevision  marketplace, 
and  with  the  petition  of  Paxson,  the 
Office  must  re  jvaluate  its  approach 
before  it  can  d  jclare  whether  there  are 
netwprks  and  network  stations, 
the  Office  is  opening  this 
pr>ceeding  to  consider  what 
broad  :ast  station  a  "network 
purposes  of  section  111.  As 
t  lere  are  considerable 
related  to  the  three  criteria  of 
provision  which  require 
bef(  ire  the  Office  can 
wh(  ither  there  are  more  or 
s  ations  under  section  111. 
criter  on  of  the  definition 
the  status  of  the  television 


any  new 

"To  that  end 
rulemaking 
makes  a 
station"  for 
noted  above, 
questions 
the  definition4l 
resolution 
determine 
less  network 
The  first 
focuses  on 


'  For  example 
and  Fox  would  no 
because  the  Office  has 
a  network  under  si  ction 


ajstation  that  is  affiliated  with  ABC 
be  considered  a  network  station 
not  determined  that  Fox  is 
til. 


network,  as  opposed  to  that  of  the 
individual  station.  In  order  for  there  to 
be  a  television  network,  there  must  be 
nationwide  transmissions  by  stations 
associated  with  that  network.  What  is 
the  meaning  of  "nationwide"?  Does  it 
mean  coverage  in  a  certain  niunber  of 
television  markets,  or  is  it  solely  a 
geographical  matter?  For  example, 
would  coverage  of  the  top  twenty 
television  markets  constitute 
"nationwide"  transmissions  because 
cities  on  both  coasts  and  a  portion  of  the 
interior  of  the  United  States  are 
covered?  Or  does  "nationwide"  mean 
greater,  or  perhaps  even  less,  coverage? 
Does  the  section  119  definition  of  a 
network  station,  which  provides  that  the 
network  must  offer  an  interconnected 
program  service  with  at  least  15  hours 
per  week  of  network  programming  to  at 
least  25  stations  in  10  or  more  states, 
offer  any  guidance,  and,  if  so,  on  what 
grounds? 

The  second  and  third  criteria  refer  to 
the  individual  station  and  both  contain 
the  word  "substantial."  The  second 
criterion  states  that  the  broadcast  station 
must  transmit  a  substantial  part  of 
programming  supplied  by  the  network. 
The  obvious  question  is,  what  is  a 
"substantial"  amount?  Is  it  50  percent, 
or  something  more  or  perhaps  even  less? 
The  definition  of  a  "full  network 
station"  in  the  Federal  Communications 
Commission's  1976  cable  rules  provides 
that  a  full  network  must  transmit  85 
percent  of  the  weekly  prime  time  hours 
offered  by  the  network.  47  CFR  76.5. 
Does  this  provision  offer  any  guidance, 
and,  if  so,  on  what  grounds? 

The  third  criterion  provides  that  the 
amount  of  network  programming  taken 
by  the  station  must  constitute  a 
"substantial"  portion  of  the  station's 
typical  broadcast  day.  Once  again,  what 
does  "substantial"  mean?  Can  some 
percentage  or  number  of  hours  be 
determined  to  provide  a  bright-line  test 
as  to  what  is  substantial  and  what  is 
not?  Furthermore,  can  a  station  which 
carries  all  or  most  of  the  prime  time 
programming  offered  by  a  network 
satisfy  the  "substantial"  requirement, 
regardless  of  what  it  carries  at  other 
hours  of  the  day? 

If,  after  reviewing  the  responses  to 
these  questions,  the  Copyright  Office  is 
able  to  fashion  a  test  for  determining 
when  a  particular  station  is  a  network 
station,  how  should  such  a  test  be 
implemented?  Can  the  Office  continue 
to  assume  that  a  station  that  is  solely 
affiliated  with,  or  owned  and  operated 
by,  one  of  the  Big  3  networks  is  still  a 


network  station  for  section  111 
purposes,  or  will  such  stations  be 
required  to  individually  satisfy  the  new 
test?  If  the  latter,  how  should  the  Office 
implement  the  test,  and  to  what  extent 
should  broadcasters  and  cable  operators 
have  input  as  to  the  determination? 

Finally,  there  is  the  matter  of  the 
Paxson  petition,  which  is  the  source  of 
this  rulemaking  proceeding.  We  do  not 
believe  that  the  question  of  PaxTV's 
network  status  can  be  reached  luitil  a 
method  for  determining  when  a  station 
is  a  network  station  is  established. 
Nevertheless,  the  Paxson  petition  is 
useful  to  creating  such  a  methodology, 
and  PaxTV  stations  will  undoubtably  be 
the  first  to  which  the  new  regulation  is 
applied.  The  Office  has  already 
identified  above  the  number  of  hours  of 
network  programming  carried  daily  by 
PaxTV  stations.  The  Appendix  to  this 
Notice  contains  a  list  (provided  by 
Paxson)  identifying  the  stations  of  the 
Paxson  network,  their  market  location, 
and  Paxson's  ownership  interest. 
Commenters  are  encouraged  to  use  this 
information  in  addressing  the 
fundamental  issue  of  when  is  a 
television  station  a  network  station.  - 

In  addition,  after  rules  have  been 
adopted  for  determining  network  station 
status,  there  is  the  matter  of  how  the 
Office  should  treat  other  putative 
broadcast  networks,  such  as  the  Fox, 
United  Paramount,  and  Warner  Brothers 
networks?  One  possible  approach  is  a 
case-by-case  basis  whereby  each  of  these 
networks  is  afforded  the  opportunity  to 
petition  the  Office  for  a  determination  of 
network  status,  such  as  Paxson  has 
done.  Is  this  appropriate,  or  should 
cable  operators  who  carry  such  stations 
be  allowed  to  petition  the  Office  as 
well?  Must  each  petition  be  addressed 
through  a  notice  and  comment 
rulemaking  proceeding,  or  is  there  some 
other  procedure  that  is  permissible  or 
desirable? 

The  Office  encourages  responses  to 
the  questions  posed  in  this  Notice  of 
Inquiry,  as  well  as  any  other  comments 
relevant  to  the  issues  raised. 

Dated:  February  4,  2000. 
Marybetfa  Peters, 

Register  of  Copyrights. 

Note:  This  Appendix  will  not  be  Codified 
in  Title  37,  Part  201,  of  the  Code  of  Federal 
Regulations. 

The  following  table  lists  the  owned, 
operated  or  affiliated  stations  airing  PAX  TV 
programming. 
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Pax  TV  Distribution 


Rank  and  market  name 


Call  letters 

Station  ownership  interest 

WPXN 

Owned  &  Operated. 

WBPT 

Do. 

KPXN 

Do. 

WCPX 

Do.  •* 

WPPX 

Do. 

KKPX 

Do. 

WBPX 

Affiliated. 

WPXB 

Owned  &  Operated. 

KPXD 

Do. 

WPXW 

Do. 

WWPX 

Affiliated.                     • 

WPXD 

Owned  &  Operated. 

WPXA 

Do. 

KPXB 

Do.       - 

KWPX 

Do. 

WVPX 

Do. 

WXPX 

Do. 

KPXM 

Do. 

WPXM 

Do. 

KBPX 

Do. 

KPPX 

Affiliate — Pending  Owned  &  Operated 

KPXC 

Owned  &  Operated. 

KSPX 

Pending  Owned  &  Operated.' 

WPXS 

Affiliated. 

WOPX 

Owned  &  Operated. 

KPXG 

Do. 

WIPX 

Affiliated. 

WHPX 

Do. 

WRPX 

Do. 

WFPX 

Owned  &  Operated. 

WNPX 

Do. 

KPXE 

Do. 

KUPX 

TBA— Pending  Owned  &  Operated.' 

KUWB 

Owned  &  Operated. 

WZPX 

Affiliated. 

KPXL 

Pending  Owned  &  Operated.' 

WPXH 

Owned  &  Operated. 

WPXV 

Do. 

WPXL 

Pending  Owned  &  Operated.' 

WPXX 

Pending  Owned  &  Operated. 

WPXP 

Owned  &  Operated. 

KOPX 

Owned  &  Operated.' 

WGPX 

Owned  &  Operated. 

KAPX 

Do. 

WPXQ 

Do. 

WQPX 

Do. 

WYPX 

Do. 

WDPX 

Do. 

KPXF 

Do. 

KYPX 

Pending  Owned  &  Operated.' 

WLPX 

Owned  &  Operated. 

KTPX 

•* 

Do. 

WPXK 

Do. 

WPXR 

Do. 

WPXG 

Do.                                       ■   • 

KFPX 

Do. 

KPXO 

Do. 

WSPX 

Do. 

KPXJ 

Do. 

WPXU 

Do. 

KPXR 

Do. 

WEPX 

Do. 

WJPX 

Do. 

1     New  York  

1  New  York  

2  Los  Angeles  

3  Cfiicago 

4  Philadelpfiia 

5  San  Francisco-Oakland  

6  Boston 

6  Boston  

7  Dallas-Ft.Wortti  

8  Washington,  D.C 

8  Washington,  D.C 

9  Detroit 

10  Atlanta 

11  Houston 

12  Seattle-Tacoma 

13  Cleveland  

14  Tampa-St.  Petersburg 

15  Minneapolis-St.  Paul  

16  Miami-Ft.  Lauderdale  

17  Phoenix  

17  Phoenix  

18  Denver 

20  Sacramento-Stockton-Modesto 

21  St.  Louis  

22  Orlando-Daytona  Beach  

23  Portland,  OR  

25    Indianapolis  

27    Hartford  &  New  Haven 

29    Raleigh-Durham  

29  Raleigh-Durham  

30  Nashville 

32  Cincinnati  

33  Kansas  City 

36    Salt  Lake  City 

36  Salt  Lake  City , 

37  Grand  Rapids-Kalamazoo 

38  San  Antonio  

39  Birmingham-Tuscaloosa  

40  Norfolk-Portsmouth  

41  New  Orleans  

42  Buffalo  

43  Memphis 

44  West  Palm  Beach-Ft.  Pierce  

45  Oklahoma  City  

47  Greensboro-H.  Point 

48  Louisville  

49  Albuquerque-Santa  Fe 

50  Providence-New  Bedford 

51  Wilkes-Barre-Scranton  

53  AJbany-Schenectady-Troy 

54  Dayton 

55  Fresno-Visalia  

57  Little  Rock-Pine  Bluff  

58  Charteston-Huntington  

59  Tulsa  

62  Mobile-Pensacola 

63  Knoxville 

67  Lexington 

68  Roanoke-Lynchburg 

69  Green  Bay-Appleton  

70  Des  Moines-Ames 

71  Honolulu  

74  Syracuse  

75  Shreveport 

82    Champaign  &  Springfield  

88    Cedar  Rapids-Waterloo  

105    Greenville-N.  Bem-Washington  

NR  San  Juan/Ponce/San  Sebastian,  Puerto  Rico 

'  To  be  acquired. 
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BILUNC  CODE  141  D-31-l> 


POSTAL  SERVICE 

39  CFR  Part  111 

Loading  Requirements  for  PVDS 
Mailings 


AGENCY:  Post!  1 
ACTION:  Propc  sed 
comment  per  od. 


Service. 

rule;  extension  of 


SUMMARY:  The  Postal  Service  published 
in  the  Federal  Register  (64  FR  72044- 
45)  a  proposed  revision  to  the  Domestic 
Mail  Manual  jo  require  that  if 
Periodicals  mkil  is  on  the  same  vehicle 
as  Standard  Mail  prepared  for  Plant 
Verified  Drop! Shipment  (PVDS).  then 
the  Periodicals  mail  must  be  loaded 
toward  the  tai :  end  of  the  vehicle  so 
that,  for  each  destination  entry. 
Periodicals  m  ul  can  be  offloaded  first. 
The  Postal  Sei  vice  is  extending  the 
comment  peri  Dd  for  this  proposed  rule. 
DATES:  Comm  3nts  must  be  received  on 
or  before  Mar(  ;h  15,  2000. 
ADDRESSES:  W  ritten  comments  should 
be  mailed  or  c  elivered  to  the  Manager, 
Mail  Preparat  on  and  Standards,  U.S. 
Postal  Service .  475  L'Enfant  Plaza  SW, 
Room  6800,  V  ashington  DC  20260- 
2405.  Fax:  (202)  268-4336.  Copies  of  all 
written  comm  ents  will  be  available  for 
inspection  ani  I  photocopying  at  USPS 
Headquarters  .library,  475  L'Enfant 
Plaza  SW,  lit  1  Floor  N,  Washington  DC 
20260-1540  b  rtween  9  a.m.  and  4  p.m., 
Monday  throu  gh  Friday. 
FOR  FURTHER  I  IF0RMATK3N  CONTACT: 
Lynn  Martin.  202)  268-6351  or  Anne 
Emmerth,  (20; ;)  268-2363. 

Stanley  F.  Mire  i, 

Chief  Counsel. 
[FR  Doc.  00-31 

BILLING  CODE  771 


/  egislative. 

Filed  2-10-00:  8:45  am) 

12-P 


li8  1 


ENV1R0NMEI|TAL  PROTECTION 
AGENCY 

40  CFR  Parts  1 
[FRL  6535-5] 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Pertotmance  Standards  for  the 
Metal  Produces  and  Machinery  Point 
Source  Categjory;  Announcement  of 
Meeting 


AGENCY:  Enviqonmental 
Agency  (EPA) 
ACTION:  Notic< 
meeting. 


Protection 
announcement  of 


SUMMARY:  EPA  will  conduct  a  public 
meeting  on  the  upcoming  Metal 
Products  and  Machinery  proposed 
rulemaking  on  March  3,  2000,  from  9:30 
a.m.  to  12:30  p.m. 

The  Office  of  Science  and  Technology 
within  EPA's  Office  of  Water  is  holding 
the  public  meeting  in  order  to  inform  all 
interested  parties  of  the  current  status  of 
the  Metal  Products  and  Machinery 
(MP&M)  effluent  guideline.  EPA  intends 
to  propose  effluent  limitations 
guidelines  and  standards  for  the  MP&M 
industrial  category  in  October  2000.  The 
meeting  is  intended  to  be  a  fonmi  in 
which  EPA  can  report  on  the  status  of 
the  rulemaking  and  interested  parties 
can  provide  information  and  ideas  to 
the  Agency  on  key  technical,  economic, 
and  implementation  issues. 

The  meeting  is  open  to  the  public, 
and  limited  seating  for  the  public  is 
available  on  a  first-come,  first-served 
basis.  For  information  on  the  location 
and  directions,  see  the  ADDRESSES 
section  below. 

DATES:  EPA  will  conduct  a  public 
meeting  on  the  upcoming  Metal 
Products  and  Machinery  proposed 
rulemaking  on  March  3,  2000,  fi-om  9:30 
a.m.  to  12:30  p.m. 

ADDRESSES:  The  Metal  Products  and 
Machinery  public  meeting  will  be  held 
at  the  National  Wildlife  Visitor  Center 
Auditorium  of  the  Patuxent  Research 
Refuge,  10901  Scarlet  Tanager  Loop, 
Laurel,  MD  (301)  497-5760;  "http:// 
www.prr.r5.fws.gov/vclocation.html". 
Directions  are  as  follows:  From 
Washington,  D.C.  take  Baltimore- 
Washington  Parkway  North  (I-295N)  to 
the  Powder  Mill  Road  exit.  Turn  right 
(East)  onto  Powder  Mill  Road.  Go  1.9 
miles  and  turn  right  into  Visitor  Center 
entrance  (Scarlet  Tanager  Loop).  Go  1.3 
miles  to  parking  lot.  From  Baltimore 
take  Baltimore/Washington  Parkway 
South  (I-295S)  to  the  Powder  Mill  Road 
exit.  Tiu-n  left  (East)  onto  Powder  Mill 
Road.  Go  1.9  miles  and  turn  right  into 
Visitor  Center  entrance  (Scarlet  Tanager 
Loop).  Go  1.3  miles  to  parlcing  lot. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shari  Barash,  Office  of  Water  (4303), 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460;  telephone  (202) 
260-7130;  email:  barash.shari@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
developing  proposed  effluent 
limitations  guidelines  and  standards  for 
the  MP&M  Point  Source  Category  under 
authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et.  seq.).  The  MP&M 
effluent  limitations  guidelines  and 
standards  proposal  will  apply  to 
facilities  that  manufacture,  rebuild,  or 
maintain  finished  metal  parts,  products, 
or  machines.  The  18  industrial  sectors 


which  are  being  examined  for  the 
MP&M  regulation  include  the  following: 
Aerospace;  Aircraft;  Bus  &  Truck; 
Electronic  Equipment;  Hardware; 
Household  Equipment;  Instruments; 
Metal  Finishing  and  Electroplating  Job 
Shops;  Mobile  Industrial  Equipment; 
Motor  Vehicles;  Office  Machines; 
Ordnance;  Precious  and  Non-precious 
Metals;  Railroad;  Ships  &  Boats; 
Stationary  Industrial  Equipment; 
Printed  Circuit  Boards;  and  Other  Metal 
Products.  The  meeting  will  provide  an 
update  on  the  development  of  the 
proposed  rule  to  interested  parties.  EPA 
will  provide  an  overview  of  the 
development  of  the  regidation  including 
a  discussion  of  the  data  collection 
efforts,  the  potential  treatment 
technology  options,  the  potential 
subcategorization  of  industry  segments, 
and  the  schedule  for  the  MP&M 
rulemaking.  The  meeting  will  not  be 
recorded  by  a  reporter  or  transcribed  for 
inclusion  in  the  record  for  the  MP&M 
rulemaking. 

Documents  related  to  the  topics 
mentioned  above  and  a  more  detailed 
agenda  will  be  available  at  the  meeting. 
For  those  unable  to  attend  the  meeting, 
a  document  summary  will  be  available 
following  the  meeting  and  can  be 
obtained  by  an  e-mail  or  telephone 
request  to  Shari  Barash  at  the  previously 
mentioned  address. 

Dated:  February  7,  2000. 
Geoffrey  H.  Grubbs, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc.  00-3215  Filed  2-10-00;  8:45  am] 
BILUNG  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[DA  00-222;  Docket  No.  99-81;  RM-9328] 

Authorization  of  2  GHz  Mobile  Satellite 
Service  Systems 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  Rules:  Supplemental 

Comments. 

SUMMARY:  By  this  Public  Notice,  the 
Chief  of  the  Federal  Commimications 
Commission's  International  Bureau 
seeks  supplemental  comment  on 
authorizing  2  GHz  Mobile  Satellite 
Service  (MSS)  systems  using  a 
processing  alternative  that  combines 
elements  of  the  traditional  band 
arrangement  with  the  negotiated  entry 
approach.  This  alternative  is  intended  to 
provide  incentives  for  MSS  operators  to 
expedite  implementation  of  their 
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systems,  while  maximizing  their 
flexibility  during  the  incumbent 
relocation  process. 

DATES:  Supplemental  Comments  on  or 
before  February  17,  2000. 

ADDRESSES:  Send  Supplemental 
Comments  to  the  Commission's 
Secretary,  Magalie  Roman  Salas,  Office 
of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW,  TW-A325,  Washington,  DC 
20554.  See  Supplementary  Information 
for  information  about  electronic  filing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Murphy,  Satellite  Policy  Branch, 
(202)  418-2373,  or  Howard  Griboff, 
Satellite  Policy  Branch,  at  (202)  41£- 
0657. 

SUPPLEMENTARY  INFORMATION:  In  the  2 
GHz  MSS  Notice,  the  Commission 
sought  comment  on  foiu'  spectrum 
assignment  methodologies  that  could 
accommodate  all  nine  Mobile  Satellite 
Service  (MSS)  systems  proposed  in  the 
1990-2025/2165-2200  MHz  fi'equency 
bands  (2  GHz  MSS).i  The  first  is  a 
"flexible  band  arrangement,"  in  which 
the  Commission  would  grant  each 
proposed  system  2.5  MHz  in  uplink  and 
downlink  spectrum,  group  systems  in 
segments  based  on  the  particular 
technology  used,  and  provide  expansion 
spectrum  between  the  assigned 
segments  for  additional  system 
requirements.^  In  the  second  option, 
called  the  "negotiated  entry"  approach, 
the  Commission  would  license  all 
proposed  systems  across  the  entire  band 
and  allow  die  operators  themselves  to 
coordinate  their  operations,  with  the 
Commission  being  available  to  resolve 
disputes.3  In  the  third  proposal,  the 
"traditional  band  arrangement,"  the 
Commission  would  divide  the  spectrum 
equally  and  assign  or  designate  the 
spectrum  blocks  to  the  proposed 
systems  using  system  design  as  a 
function  of  spectrum  allocation  (i.e.,  a 
CDMA-NGSO  block,  a  TDMA-GSO 
block,  etc.)."*  The  fourth  option 
proposed  to  auction  licenses  in  the 
event  that  none  of  the  preceding  three 
options  is  viable.^  The  Commission  also 
reserved  the  option  of  adopting  a  hybrid 
solution  arising  from  the  options 
described.^ 


'  The  Establishment  of  Policies  and  Service  Rules 
for  the  Mobile  Satellite  System  in  the  2  GHz  Band. 
IB  Docket  No.  99-81.  Notice  of  Proposed 
Rulemaking,  14  FCX;  Red  4843,  4857-64  paras.  26- 
48  (1999);  64  FR  16880  (April  7,  1999)  (2  GHz  MSS 
Notice). 

2  Id.  at  4858-61  paras.  31-39. 

3  Id.  at  4861-62  paras.  40-43. 
•«  Id.  at  4863  paras.  44-45. 

5  Id.  at  4863-64  paras.  46^8. 
'Id.  at  4858  paras.  30. 


The  Commission  received  significant 
comment  on  the  four  proposed 
methodologies.  By  this  Public  Notice, 
the  International  Bureau  seeks  to 
augment  the  record  on  certain  issues  not 
directly  addressed  by  commenters. 
Specifically,  we  seek  additional 
comment  on  a  hybrid  processing 
alternative,  combining  elements  of  the 
traditional  band  arrangement  with  the 
negotiated  entry  approach.  This  new 
alternative  is  intended  to  provide 
incentives  for  MSS  operators  to  expedite 
implementation  of  their  systems,  while 
maximizing  their  flexibility  during  the 
incumbent  relocation  process.^ 

In  this  alternative  methodology,  the 
Commission  would  subdivide  the  2  GHz 
MSS  uplink  and  downlink  bands  into 
distinct  segments  of  equal  bandwidth, 
with  each  segment  representing  an 
operator's  "home"  spectrum  assignment 
in  the  band.  Rather  than  assigning  each 
segment  according  to  system  design,  as 
proposed  in  the  traditional  band 
arrangement,  each  operator  would  be 
permitted  to  select  from  the  then- 
available  spectrum  segments  by 
submitting  a  request  for  its  desired 
assignment  once  the  first  satellite  in  its 
system  reaches  its  intended  orbit.  This 
mechanism  is  designed  to  provide 
market-based  incentives  for  MSS 
operators  to  implement  service  quickly, 
since  early  entry  may  determine 
whether  a  system  can  choose  its 
preferred  "home"  segment. 

In  addition  to  authorizing  each  system 
to  a  "home"  spectrum  segment,  the 
Commission  would  authorize  each 
satellite  operator  to  provide  service 
anywhere  in  the  2  GHz  MSS  spectrum, 
subject  to  inter-system  coordination.  In 
this  regard,  this  part  of  the  proposal  is 
similar  to  the  negotiated  entry  approach 
proposed  in  the  2  GHz  MSS  Notice.  The 
primary  differences,  however,  are  that 
under  the  new  approach,  operators 
would  be  permitted  to  use  spectrum 
outside  thefr  "home"  assignment  only 
on  a  secondary  basis  with  respect  to 
other  MSS  operators,  and  an  operator's 
total  spectrum  use  would  be  limited  to 
the  same  amount  of  spectrum  that  is 
authorized  in  the  "home"  segment.  In 
the  event  that  a  later  entrant  selects 
spectrum  for  its  "home"  assignment  that 
is  being  used  by  an  earlier  entrant,  the 
earlier  entrant  would  be  required  to 
move  to  other  available  spectrum  or 
return  to  its  "home"  spectrum 
assignment.  This  part  of  the  proposal  is 
designed  to  allow  systems  to  begin 
providing  service  in  any  available 


fi^quencies  of  the  2  GHz  MSS  band 
during  the  incumbent  relocation 
process,  and  facilitate  inter-system 
coordination  in  the  band  when  later 
systems  implement. 

We  seek  comment  on  these 
modifications  to  the  traditional  band 
arrangement  and  negotiated  entry 
approach,  and  on  implementing  this 
hybrid  spectrum  assignment 
methodology.  We  also  seek  comment  on 
whether  these  modifications  would 
serve  the  public  interest  by  providing 
additional  incentives  for  MSS  operators 
to  expedite  implementation  of  their 
systems. 

Procedural  Matters 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
Supplemental  Comments  limited  to  the 
issues  addressed  in  this  Public  Notice 
no  later  than  February  17,  2000.  In  view 
of  the  pendency  of  this  proceeding,  we 
expect  to  adhere  to  the  schedide  set 
forth  in  this  Public  Notice  and  do  not 
contemplate  granting  extensions  of  time. 
Supplemental  Comments  should 
reference  IB  Docket  No.  99-81  and 
should  include  the  DA  number  shown 
on  this  Public  Notice.  Supplemental 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS).»  Supplemental 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  Internet 
to  http://wrww.fcc.gov/e-file/ecfs.htnd. 
In  completing  the  transmittal  screen, 
parties  responding  should  include  their 
full  name,  mailing  address,  and  the 
applicable  docket  number,  IB  Docket 
No.  9»-81. 

In  the  2  GHz  MSS  Notice,  the 
Commission  presented  an  Initial 
Regulatory  Flexibility  Analysis,^  as 
required  by  the  Regulatory  Flexibility 
Act  (RFA).'°  If  commenters  believe  that 
the  proposals  discussed  in  this  Public 
Notice  require  additional  RFA  analysis, 
they  should  include  a  discussion  of 
these  issues  in  their  Supplemental 
Comments. 

For  ex  parte  purposes,  this  proceeding 
continues  to  be  a  "permit-but-disclose" 
proceeding,  in  accordance  with 
§  1.1200(a)  of  the  Commission's  rules, 
and  is  subject  to  the  requirements  set 
forth  in  §  1.1206(b)  of  the  Commission's 
rules. 


^  See  id.  at  4892  paras.  112-113  (seeking 
comment  on  how  incumbent  relocation  may  affect 
the  ultimate  choice  of  2  GHz  MSS  spectrum 
assignment  methods). 


■  See  Electronic  Filing  of  Documents  in 
Rulemaking  Proceeding,  63  FR  24121  (May  1.  1998). 

«2  GHz  MSS  Notice.  14  FCX:  Red  at  4895-97. 
Section  V.B. 

">  See  5  U.S.C.  603.  The  RFA.  see  5  U.S.C.  601 
et.  seq..  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996.  Public  Law  No. 
104-121,  110  Stat.  847  (1996)  (CWAAA).  Title  11  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 
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For  further  i 
contact:  Chris 
Branch, (202) 
Griboff, 
418-0657 


i  iformation,  please 
*4urphy.  Satellite  Policy 
'  18-2373,  or  Howard 
Satellilte  Policy  Branch,  at  (202) 


List  of  Subiectf  in  47  CFR  Part  25 

Satellites. 
Federal  Communications  Commission 
Anna  M.  Gomez 
Deputy  Chief, 
[FR  Doc.  0O-333b 
BILLINO  CODE  6712  -Ol-P 


Iniemational  Bureau. 

Filed  2-10-00;  8:45  am] 


DEPARTMEN1  OF  THE  rNTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  i: 

RIN  1018-AF89 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  the  Ohione  Tiger  Beetle 
(Cicindela  ohIAne) 

AGENCY:  Fish  akd  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  Ihe  U.S.  Fish  and 
Wildlife  Servi(je  (Service),  propose 
endangered  status  pursuant  to  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended,  for  the  Ohione  tiger  beetle 
[Cicindela  ohkne].  This  species  is 
endemic  to  Sar  ta  Cruz  County, 
California,  and  is  threatened  by  habitat 
fragmentation  i  ind  destruction  due  to 
urban  development,  habitat  degradation 
due  to  invasior  of  nonnative  vegetation, 
and  vulnerability  to  local  extirpations 
from  random  nitural  events.  This 
proposal,  if  ma  Je  final,  would  extend 
the  Federal  pre  tection  and  recovery 
provisions  of  tl  le  Act  to  this  species. 
DATES:  Comme  its  from  all  interested 
parties  receive*  I  by  April  11,  2000  will 
be  considered.  Public  hearing  requests 
must  be  receivdd  by  March  27,  2000. 
ADDRESSES:  If }  ou  wish  to  comment, 
you  may  subm  t  your  comments  and 
materials  conc(  rning  this  proposal  by 
any  one  of  several  methods. 

(1)  You  may  submit  written  conunents 
to  the  Field  Su  )ervisor,  U.S.  Fish  and 
Wildlife  Servic  3,  Ventura  Fish  and 
Wildlife  Office  2493  Portola  Road, 
Suite  B,  Ventuja,  Cafifomia  93003. 

(2)  You  may  send  comments  by  e-mail 
to  ohlonetigerhBetle@rl.fws.gov.  Please 
submit  these  cdmments  as  an  ASCII  file 
and  avoid  the  i  se  of  special  characters 
and  any  form  c  f  encryption.  Please  also 
include  "Attn:  RIN  1018-AF89]"  and 
your  name  and  return  address  in  your 
e-mail  message ,  If  you  do  not  receive  a 


confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our 
Carlsbad  Fish  and  Wildlife  Office  at 
phone  number  805/644-1766. 

(3)  You  may  hand-deliver  conunents 
to  our  Ventura  Fish  and  Wildlife  Office, 
2493  Portola  Road,  Suite  B,  Ventiua, 
California  93003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colleen  Sculley,  invertebrate  biologist, 
Ventura  Fish  and  Wildlife  Office,  at  the 
above  address  (telephone  805/644-1766; 
facsimile  805/644-3958). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Ohione  tiger  beetle  [Cicindela 
ohione)  is  a  member  of  the  Coleopteran 
family  Cicindelidae  (tiger  beetles), 
which  includes  over  2,000  species 
worldwide  and  over  100  species  in  the 
United  States  (Pearson  and  Cassola 
1992).  Tiger  beetles  are  day-active, 
predatory  insects  that  prey  on  small 
arthropods.  Because  many  tiger  beetles 
often  ieed  on  insect  species  that  are 
injurious  to  man  and  crops,  they  are 
regarded  as  beneficial  (Pearson  and 
Cassola  1992;  Nagano  1982).  Adult  tiger 
beetles  are  medium-sized,  elongate 
beetles  characterized  by  their  usually 
brilliant  metallic  green,  blue,  red,  and 
yellow  coloration  highlighted  by  stripes 
and  spots.  Adults  are  ferocious,  swift, 
and  agile  predators  that  seize  small  prey 
with  powerful  sickle-shaped  jaws. 

Tiger  beetle  larvae  are  also  predatory. 
They  live  in  small  vertical  or  slanting 
burrows  from  which  they  limge  and 
seize  passing  invertebrate  prey  (Essig 
1926;  Essig  1942;  Pearson  1988).  When 
a  prey  item  passes  near  a  burrow,  the 
larva  grasps  the  prey  with  its  strong 
mandibles  (mouthparts)  and  pulls  it  into 
the  biuTOW,  and  once  inside  the  burrow, 
the  larva  will  feed  on  the  captured  prey 
(Essig  1942;  Pearson  1988).  Tiger  beetles 
share  similar  larval  body  forms 
throughout  the  world  (Pearson  and 
Cassola  1992).  The  larvae,  either  white, 
yellowish,  or  dusky  in  coloration,  are 
grub-like  and  fossorial  (subterranean), 
with  a  hook-like  appendage  on  the  fifth 
abdominal  segment  that  anchors  the 
larvae  inside  their  biurows. 

Tiger  beetle  larvae  undergo  three 
instars  (larval  development  stages).  This 
period  can  take  1  to  4  years,  but  a  2-year 
period  is  the  most  common  (Pearson 
1988).  After  mating,  the  tiger  beetle 
female  excavates  a  hole  in  the  soil  and 
oviposits  (lays)  a  single  egg  (Pearson 
1988;  Kaulbars  and  Freitag  1993;  Grey 
Hayes,  University  of  California,  Santa 
Cnjz,  pers.  comm.  1998).  Females  of 
many  species  of  Cicindela  are  extremely 
specific  in  choice  of  soil  type  for 


oviposition  (egg  laying)  (Pearson  1988). 
It  is  not  known  at  this  time  how  many 
eggs  the  Ohione  tiger  beetle  female  lays, 
but  other  species  of  Cicindela  are 
known  to  lay  between  1  and  14  eggs  per 
female  (mean  range  3.7  to  7.7), 
depending  on  the  species  (Kaulbars  and 
Freitag  1993).  After  the  larva  emerges 
from  the  egg  and  becomes  hardened,  it 
enlarges  the  chamber  that  contained  the 
egg  into  a  tunnel  (Pearson  1988).  Before 
pupation  (transformation  process  from 
larva  to  adult),  the  third  instar  larva  will 
plug  the  burrow  entrance  and  dig  a 
chamber  for  pupation.  After  pupation, 
the  adult  tiger  beetle  will  dig  out  of  the 
soil  and  emerge.  Reproduction  may 
either  begin  soon  edter  emergence  or  be 
delayed  (Pearson  1988). 

Tiger  beetles  are  a  well-studied 
taxonomic  group  with  a  large  body  of 
scientific  literature;  the  journal 
Cicindela  is  devoted  exclusively  to  tiger 
beetles.  Scientists  have  studied  the 
diversity  and  ecological  specialization 
of  tiger  beetles,  and  amateur  collectors 
have  long  been  attracted  by  their  bright 
coloration  and  swift  movements.  Tiger 
beetle  species  occur  in  many  different 
habitats  including  riparian  habitats, 
beaches,  dunes,  woodlands,  grasslands, 
and  other  open  areas  (Pearson  1988; 
Knisley  and  Hill  1992).  A  common 
habitat  component  appears  to  be  open 
sunny  areas  for  hunting  and 
thermoregulation  (an  adaptive  behavior 
to  use  sunlight  or  shade  to  regulate  body 
temperature)  (Knisley  et  al.  1990; 
Knisley  and  Hill  1992).  Individual 
species  of  tiger  beetle  are  generally 
highly  habitat-specific  because  of 
oviposition  and  larval  sensitivity  to  soil 
moisture,  composition,  and  temperatiue 
(Pearson  1988;  Pearson  and  Cassola 
1992;  Kaulbars  and  Freitag  1993). 

The  Ohione  tiger  beetle  is  endemic  to 
Santa  Cruz  Coimty,  California,  where  it 
is  known  only  from  coastal  terraces 
supporting  remnant  patches  of  native 
grassland  habitat.  Specimens  of  this 
species  were  first  collected  northwest  of 
the  City  of  Santa  Cruz,  California,  in 
1987,  and  were  first  described  in  1993 
(Freitag  et  al.  1993).  Both  male  and 
female  specimens  have  been  collected. 

The  adult  Ohione  tiger  beetle  is  a 
relatively  small  beetle  measuring  9.5  to 
12.5  millimeters  (mm)  (0.37  to  0.49 
inches  (in))  long.  The  adults  have  large, 
prominent  eyes  and  metallic  green 
elytra  (leathery  forewings)  with  small 
light  spots  (Freitag  et  al.  1993).  Their 
legs  are  long,  slender,  and  coppery- 
green.  Freitag  et  al.  (1993)  describe 
features  that  distinguish  this  species 
from  closely  related  species  of  Cicindela 
purpurea  and  other  purpurea  group 
taxa. 
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Two  principal  distinguishing  features 
of  the  Ohlone  tiger  beetle  are  its  early 
seasonal  adult  activity  period  and  its 
disjunct  distribution.  While  other  tiger 
beetle  species,  such  as  Cicindela 
purpurea,  are  active  during  spring, 
summer,  or  early  fall  {Nagano  1982; 
Freitag  et  al.  1993),  the  Ohlone  tiger 
beetle  is  active  from  late  January  to  early 
April  (Freitag  et  al.  1993).  The  Ohlone 
tiger  beetle  is  the  southernmost  of 
purpurea  group  species  in  the  Pacific 
coast  region;  its  distribution  is  allopatric 
(geographically  separated)  to  those  of 
similar  species  (Freitag  et  al.  1993). 

Ohlone  tiger  beetle  larvae  are 
currentiy  undescribed.  However,  tiger 
beetle  biurows,  measiuing  4  to  6  mm  in 
diameter  (0.16  to  0.23  in),  were  found  in 
the  same  habitat  areas  where  adult 
Ohlone  tiger  beetles  were  collected 
(David  Kavanaugh,  California  Academy 
of  Sciences,  pers.  comm.  1997;  V. 
Cheap,  in  litt.  1997).  The  surface 
openings  of  these  burrows  are  circular 
and  flat  with  no  dirt  piles  or  mounds 
surroimding  the  circumference  (Kim 
Toimeh,  Service,  pers.  obs.  1997).  These 
burrows  are  similar  to  larval  biurows 
belonging  to  other  tiger  beetle  species. 
Larvae  and  inactive  adults  have  been 
excavated  from  these  burrows,  and  the 
inactive  adults  collected  from  these 
burrows  were  fully  mature  and  easily 
identified  as  Ohlone  tiger  beetles  (D. 
Kavanaugh,  pers.  comm.  1997;  V. 
Cheap,  in  litt.  1997).  Based  on  these 
collections,  Kavanaugh  (pers.  comm. 
1997)  concluded  that  the  lar/ae  found 
in  these  burrows  were  Ohlone  tiger 
beetle  larvae.  Fxulher  investigations  of 
these  recently  collected  larvae  are  being 
conducted  to  scientifically  characterize 
and  document  the  morphology  of  the 
Ohlone  tiger  beetle  larvae  (D. 
Kavanaugh,  pers.  comm.  1997). 

Ohlone  tiger  beetle  habitat  is  an  open 
native  grassland,  with  California 
oatgrass  [Danthonia  califomica)  and 
purple  needlegrass  [Stipa  pulchra),  on 
level  or  nearly  level  slopes.  The 
substrate  is  shallow,  pale,  poorly 
drained  clay  or  sandy  clay  soil  that 
bakes  to  a  hard  crust  by  summer,  after 
winter  and  spring  rains  cease  (Freitag  et 
al.  1993).  Ohlone  tiger  beetle  habitat  is 
associated  with  specific  soil  types  in 
Santa  Cruz  County,  either  Watson ville 
loam  or  Bonnydoon  soil  types.  Soil  core 
analyses  were  conducted  for  three  out  of 
the  five  known  population  sites;  the  soil 
types  for  these  three  sites  were 
determined  to  be  either  Watsonville 
loam  or  Bonnydoon  (Richard  Casale  and 
Ken  Oster,  U.S.  Department  of 
Agriculture,  Natural  Resources 
Conservation  Service,  pers.  comm. 
1997). 


Adult  Ohlone  tiger  beetle  have  been 
observed  in  remnant  patches  of  native 
grassland  on  coastal  terraces  where  bare 
areas  occur  among  low  or  sparse 
vegetation.  Trails  [e.g.,  foot  paths,  dirt 
roads,  and  bicycle  paths)  are  also  used. 
When  distiu'bed,  adults  will  fly  to  more 
densely  vegetated  areas  (Freitag  et  al. 
1993;  Richard  Arnold,  private 
consultant,  pers.  comm.  1995). 
Oviposition  by  females  and  subsequent 
larval  development  also  occur  in  this 
coastal  prairie  habitat  (i.e.,  open  areas 
among  native  vegetation)  (D. 
Kavanaugh,  pers.  comm.  1997;  V. 
Cheap,  in  litt.  1997).  The  density  of 
larval  burrows  decreases  with 
increasing  vegetation  cover  (G.  Hayes,  in 
litt.  1997). 

The  historic  range  of  the  Ohlone  tiger 
beetle  caimot  be  precisely  assessed 
because  the  species  was  only  recently 
discovered,  and  no  historic  specimens 
or  records  are  available.  The  earliest 
specimen  recorded  was  collected  from  a 
site  northwest  of  the  City  of  Santa  Cruz 
in  1987  (Freitag  et  al.  1993).  Based  on 
available  information  on  topography, 
substrates,  soils,  and  vegetation,  it  is 
likely  that  suitable  habitat  for  the 
Ohlone  tiger  beetle  was  more  extensive 
and  continuous  prior  to  the  increase  in 
urban  development  and  agriculture. 
Historically,  potentially  suitable  habitat 
may  have  extended  from  southwestern 
San  Mateo  County  to  northwestern 
Monterey  County,  California  (Freitag  et 
al.  1993).  However,  we  have  no 
evidence  or  data  indicating  that  this 
species  occurred  beyond  the  present 
known  occupied  areas  of  Santa  Cruz 
County.  Currently,  the  extent  of 
potentially  suitable  habitat  for  the 
Ohlone  tiger  beetle  is  estimated  at  81  to 
121  hectares  (ha)  (200  to  300  acres  (ac)) 
in  Santa  Cruz  County,  California 
(Freitag  ef  a7.  1993). 

The  available  data  indicate  a 
restricted  range  and  limited  distribution 
of  the  Ohlone  tiger  beetle.  This  finding 
is  supported  by  the  following 
considerations.  First,  many  tiger  beetle 
species  are  known  to  be  restricted  to 
specific  habitats  (Pearson  1988;  Knisley 
and  Hill  1992;  Pearson  and  Cassola 
1992),  such  as  the  open  native  grassland 
occupied  by  the  Ohlone  tiger  beede. 
Second,  tiger  beetles  are  widely 
collected  and  well  studied,  yet  no 
historic  specimens  were  found  in  the 
extensive  collections  of  the  California 
Academy  of  Sciences  (Freitag  et  al. 
1993).  The  Ohlone  tiger  beetle's 
specialized  habitat  and  restricted  range 
may  account  for  the  absence  of 
collection  records  prior  to  1987. 
Because  Cicindela  is  a  very  popular 
insect  genus  to  collect  (Chris  Nagano, 
Service,  pers.  conun.  1993),  and  because 


entomologists  commonly  collect  out  of 
season  and  out  of  known  ranges  in  order 
to  find  temporally  and  spatially  outlying 
specimens,  one  would  expect  more 
specimens  to  have  been  collected  if  the 
Ohlone  tiger  beetle  were  more 
widespread  and  conunon. 

Only  five  populations  of  Ohlone  tiger 
beetles  are  Imown  to  exist.  All  known 
populations  are  located  on  coastal 
terraces  supporting  remnant  stands  of 
native  grassland.  One  population  occurs 
northwest  of  the  City  of  Soquel  at  60  to 
90  meters  (m)  (200  to  295  feet  (ft)) 
elevation.  A  second  population  is 
located  in  the  City  of  Scotts  Valley  at 
210  m  (690  ft)  elevation;  a  third  is 
located  west  of  the  City  of  Santa  Cruz 
at  110  m  (360  ft)  elevation  on  property 
owned  by  the  County  of  Santa  Cruz;  a 
fourth  population  is  found  in  a  preserve 
northwest  of  the  City  of  Santa  Cruz  and 
owned  by  the  City  and  occurs  at  about 
110  m  (360  ft)  elevation;  and  the  fifth 
population  is  foimd  northwest  of  the 
City  of  Santa  Cruz  on  properties  owned 
by  the  University  of  Santa  Cruz 
(University)  and  the  California 
Department  of  Parks  and  Recreation,  at 
about  340  m  (1115  ft)  elevation  (Freitag 
et  al.  1993;  R.  Morgan,  in  litt.  1994;  G. 
Hayes,  in  litt.  1997).  The  abundance  of 
individuals  in  each  population  is 
unknown.  However,  each  population  is 
localized  to  areas  of  less  than  2  ha  (5  ac) 
(G.  Hayes,  pers.  comm.  1995). 

Researchers  conducted  two  separate 
surveys  to  assess  the  current 
distribution  and  status  of  the  Ohlone 
tiger  beetle.  Between  1990  and  1994. 
researchers  surveyed  14  sites  with 
native  grassland  habitat  from 
southwestern  San  Mateo  County  to 
southern  Santa  Cruz  County  for  Ohlone 
tiger  beetles.  Six  additional  locations 
supporting  nonnative  grasslands,  but 
which  appeared  otherwise  suitable, 
were  also  surveyed.  Surveys  were 
conducted  from  February  to  April,  when 
Ohlone  tiger  beetles  are  active.  This 
work  documented  four  of  the  five 
known  populations  (R.  Morgan,  in  litt. 
1994);  the  preserve  population  was  not 
known  or  found  during  this  survey 
effort. 

A  second  survey  effort,  conducted 
during  the  1995  activity  season, 
surveyed  for  populations  of  Ohlone  tiger 
beetles  in  coastal  grasslands  bom 
southern  San  Mateo  County  to  northern 
Monterey  County.  Researchers  visited 
sites  repeatedly  through  the  Ohlone 
tiger  beetle's  season  of  activity.  These 
surveys  confirmed  the  four  previously 
known  populations  and  discovered  the 
fifth  population  at  the  city-owned 
preserve  (G.  Hayes,  in  litt.  1997).  All 
five  known  populations  are  located 
within  the  urban  areas  of  the  City  of 
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results  of  the  two  survey 
above  considerations,  we 
iie  Ohlone  tiger  beetle  is 
patches  of  native 
cbastal  terraces  in  the  mid- 
of  coastal  Santa  Cruz 


Santa  Cruz  am  1  surrounding 
communities. 

Based  on  thi  i 
efforts  and  the 
conclude  that 
restricted  to  r^nant 
grassland  on 
county  portioi 
County,  Califo  mia. 

Previous  Fede  ral  Action 

On  February  18,  1993,  we  received  a 
petition  from  Randall  Morgan  of  Soquel, 
California,  req  jesting  that  we  add  the 
Ohlone  tiger  b  5etle  to  the  list  of 
threatened  anc  endangered  species 
pursuant  to  th^  Act.  The  petition 
contained  information  indicating  that 
the  Ohlone  tigi  )r  beetle  has  a  limited 
distribution  ar  d  specialized  habitat 
requirements  a  nd  is  threatened  by 
proposed  deve  iopment  projects  and 
recreational  ac  tivities.  C3ur  90-day 
petition  iindin ;,  published  on  January 
27, 1994,  in  th0  Federal  Register  (59  FR 
3330),  determined  that  substantial 
information  was  presented  in  the 
petition  indicating  that  listing  may  be 
warranted.  Our  12-month  petition 
finding,  published  on  March  1, 1996,  in 
the  Federal  Ragister  (61  FR  8014), 
concluded  a  n(  >t-warranted 
determination  due  to  inadequate  life 
history  inform  ition  and  survey  data  to 
conclusively  determine  that  the  beetle  is 
restricted  to  thfe  described  habitat. 

On  April  30,  1997,  we  received  a 
second  petitioi  i  from  Grey  Hayes  of 
Santa  Cruz,  California,  to  emergency-list 
the  Ohlone  tig(  sr  beetle  as  an  endangered 
species  under  he  Act.  The  petition 
specified  enda  igered  status  because  of 
the  beetle's  lin  ited  distribution  and 
threats  from  pi  oposed  development 
projects,  invas  on  of  nonnative  plants, 
and  recreation  d  activities.  Based  on  the 
information  pr  jvided  by  the  petitioner 
and  additional  information  gathered 
since  the  first  |  letition  in  1993,  we 
determined  thi  it  emergency-listing  the 
Ohlone  tiger  b  «tle  was  not  justified  but 
that  listing  of  t  lis  species  as  endangered 
is  warranted.  1  herefore,  in  our  most 
recent  Notice  c  f  Review,  published  on 
October  25,  19  )9  (64  FR  57534),  we 
included  the  C  hlone  tiger  beetle  as  a 
candidate  species.  Candidate  species  are 
those  species  f  3r  which  listing  is 
warranted  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(  3)(3)(B)(iii)  of  the  Act. 

The  process!  ng  of  this  proposed  rule 
conforms  with  our  current  Listing 
Priority  Guidance  published  in  the 
Federal  Registir  on  October  22,  1999 
(64  FR  57114).  The  guidance  clarifies 
the  order  in  wl  lich  we  will  process 
rulemakings.  I-  ighest  priority  is 
processing  em(  irgency  listing  rules  for 


any  species  determined  to  face  a 
significant  and  imminent  risk  to  its 
well-being  (Priority  1).  Second  priority 
(Priority  2)  is  processiQg  final 
determinations  on  proposed  additions 
to  the  lists  of  endangered>^d 
threatened  wildlife  and  plants.  Third 
priority  is  processing  new  proposals  to 
add  species  to  the  lists.  The  processing 
of  administrative  petition  findings 
(petitions  filed  imder  section  4  of  the 
Act)  is  the  fourth  priority.  The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  imder  the  Listing  Priority 
Guidance.  This  proposed  rule  is  a 
Priority  3  action  and  is  being  completed 
in  accordance  with  the  current  Listing 
Priority  Guidance. 

Peer  Review 

In  accordance  with  interagency  policy 
published  on  July  1, 1994  (59  FR 
34270),  upon  publication  of  this 
proposed  rule  in  the  Federal  Register 
we  will  solicit  expert  reviews  by  at  least 
three  specialists  regarding  pertinent 
scientific  or  commercial  data  and 
assumptions  relating  to  the  taxonomic, 
biological,  and  ecological  information 
for  the  Ohlone  tiger  beetle.  The  piupose 
of  such  a  review  is  to  ensure  that  listing 
decisions  are  based  on  scientifically 
soimd  data,  assiunptions,  and  analyses, 
including  the  input  of  appropriate 
experts. 

Summary  of  Factors  Afifecting  the 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  issued  to  implement 
the  listing  provisions  of  the  Act  set  forth 
the  procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Ohlone  tiger  beetle 
[Cicindela  ohlone)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  Loss 
of  habitat  is  the  principal  threat  to 
insect  species  worldwide  because  of 
their  close  associations  with,  and 
dependence  on,  specific  habitats  (Pyle 
et  al.  1981).  The  effects  of  habitat 
destruction  and  modification  on  tiger 
beetle  species  have  been  documented  by 
Knisley  and  Hill  (1992)  and  Nagano 
(1982).  The  Ohlone  tiger  beetle  is 
restricted  to  remnant  patches  of  native 
grassland  on  coastal  terraces  where  low 
and  sparse  vegetation  provide  space  for 
foraging,  reproduction,  and 


thermoregulation,  and  support  a  prey 
base  of  other  invertebrate  species.  The 
poorly  drained  clay  or  sandy  clay 
substrate  of  the  coastal  terraces  provides 
the  soil  moisture,  composition,  and 
temperatvue  conditions  necessary  for 
oviposition  and  larval  development 
(Pearson  1988;  Kaulbars  and  Freitag 
1993). 

The  five  known  populations  of  the 
Ohlone  tiger  beetle  are  threatened  by 
habitat  destruction  by  urban 
development  and/or  habitat 
modification  by  invasive  normative 
vegetation.  Disturbance  of  the  substrate 
and  removal  or  elimination  of 
vegetation  by  urban  development  kills 
or  injures  individuals  and  precludes 
others  from  feeding,  sheltering,  or 
reproducing.  Historically,  potentially 
suitable  habitat  is  believed  to  have 
extended  from  southwestern  San  Mateo 
County  to  northwestern  Monterey 
Coimty,  California  (Freitag  et  al.  1993). 
Most  of  this  habitat  has  been  modified 
or  destroyed  by  human  actions  such  as 
lu'banization  and  agriculture  (Freitag  et 
al.  1993). 

About  6,060  to  8,080  ha  (15,000  to 
20,000  ac)  of  native  grassland  remain  in 
Santa  Cruz  Coimty,  and  not  more  than 
81  to  121  ha  (200  to  300  ac)  contain  the 
proper  combination  of  substrate,  slope, 
and  exposure  (bare  areas  between 
patches  of  grasses)  to  be  considered 
suitable  habitat  for  the  Ohlone  tiger 
beetle  (Freitag  et  al.  1993).  Nearly  all  of 
this  suitable  habitat  is  located  within  or 
adjacent  to  urbanized  areas  in  the 
coastal  mid-county  area  of  Santa  Cruz. 
Much  of  the  City  of  Santa  Cruz  and  its 
adjacent  towns  were  built  on  these 
marine  terrace  grassland  habitats 
(Freitag  et  al.  1993).  Within  suitable 
habitat,  the  beetle  occupies  only 
sparsely  vegetated  areas  and  bare  areas, 
which  are  artifacts  of  trails  or  past 
greizing  sites.  The  total  extent  of  the  area 
occupied  by  the  beetle  is  estimated  to  be 
10  ha  (25  ac)  or  less. 

The  Ohlone  tiger  beetle  population 
northwest  of  the  City  of  Soquel  is 
threatened  by  a  proposed  21 -lot 
residential  development.  The  preferred 
alternative  of  the  proposed  project 
would  completely  extirpate  the  Ohlone 
tiger  beetle  population  by  eliminating 
all  of  the  known  occupied  habitat  and 
most  of  the  extant  grassland  habitat 
found  on  this  site.  One  alternative  in  the 
final  environmental  impact  report  for 
the  project  does  propose  that  the 
majority  of  suitable  habitat  for  the 
Ohlone  tiger  beetle  be  set-aside  and 
managed  to  reduce  nonnative  vegetation 
and  enhance  habitat  quality.  The  county 
is  currently  waiting  for  the  applicant  to 
submit  design  reviews  in  a 
supplemental  enviroiunental  impact 
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report,  which  \yould  then  be  available 
for  public  review.  When  this  report  will 
be  available  for  review  or  whether  the 
alternatives  will  contain  changes  that 
might  affect  the  Ohlone  tiger  beetle  is 
not  known  (Kim  Tschantz,  Coimty  of 
Santa  Cruz,  pers.  comm.  1999). 

The  population  site  located  in  the 
City  of  Scotts  Valley  was  proposed  for 
development  of  233  residential  homes 
and  an  open  park  containing  two 
ballfields.  This  proposed  project  would 
have  set  aside  most  of  the  beetle's 
occupied  habitat  by  fencing  a  30-m 
(lOO-ft)  wide  area  between  the  two 
ballfields,  but  construction  would  still 
have  occurred  on  adjacent  occupied 
areas  and  known  grassland  habitat 
would  have  been  eliminated.  The 
adjacent  development  could  have  led  to 
potential  disturbance,  such  as  pesticide 
drift,  soil  erosion,  and  vegetation 
alteration.  In  addition,  the  isolated 
population  would  have  been  more 
vulnerable  to  random  extinction  (see 
Factor  E  of  this  section).  A  final 
environmental  impact  report  for  this 
project  was  completed  in  the  summer  of 
1998  (Impact  Sciences,  Inc.  1998). 
However,  this  proposed  development 
was  voted  down  in  a  referendimi,  thus 
halting  the  development  of  this  property 
for  the  present  time.  The  landowner  is 
now  considering  both  alternative 
development  plans  and  the  sale  of  the 
land.  Local  agencies  and  conservation 
groups  are  interested  in  purchasing  the 
land  as  open  space,  but  funding  sources 
have  not  been  identified.  The  fiiture 
plans  for  the  site  are  not  known  (Laura 
Kuhn,  City  of  Scotts  Valley,  pers.  comm. 
1999). 

A  portion  of  the  third  population  site 
for  the  Ohlone  tiger  beetle,  located  west 
of  the  City  of  Santa  Cruz,  was  proposed 
as  a  residential  housing  development. 
The  property  was  originally  zoned  as 
part  of  the  Santa  Cruz  Greenbelt. 
However,  that  designation  expired  in 
1994,  and  the  property  owners  began  to 
consider  developing  the  property.  In  the 
spring  of  1999,  the  City  of  Santa  Cruz 
purchased  the  property,  and  it  will  be 
managed  as  open  space  by  the  City.  The 
State  of  California  will  hold  a 
conservation  easement  on  the  land.  A 
management  plan  will  be  developed  by 
the  City  of  Santa  Cruz,  and  the  Ohlone 
tiger  beetle  will  be  considered  in  the 
plan.  At  the  present  time,  the  site  is 
closed  to  public  use  except  for  officially 
escorted  hikes  (Susan  Harris,  City  of 
Santa  Cruz,  pers.  comm.  1999). 

The  rest  oi  the  third  population  site 
is  still  on  private  land.  In  September 
1998,  the  property  owners  tilled  up  a 
large  percentage  of  the  area  the  Ohlone 
tiger  beetle  occupied,  in  preparation  for 
converting  the  land  from  livestock 


grazing  to  a  vineyard  (G.  Hayes,  pers. 
comm.  1998).  Whether  the  species  has 
been  completely  extirpated  from  this 
site  is  not  known. 

The  fourth  population  of  Ohlone  tiger 
beetles  occurs  northwest  of  Santa  Cruz 
on  land  managed  as  a  preserve  by  the 
California  Department  of  Parks  and 
Recreation  (CDPR).  The  CDPR  wants  to 
develop  their  property  and  has  a 
proposal  for  the  opening  of  existing 
trails  and  the  construction  of  a  vehicle 
entrance  road  and  parking  area.  The 
entrance  road  would  be  developed  over 
a  portion  of  occupied  habitat.  The 
vehicle  parking  area  would  be 
constructed  adjacent  to  the  Ohlone  tiger 
beetle's  occupied  habitat.  However,  in 
the  public  works  plan  for  this  site, 
CDPR  established  a  policy  that  road 
maintenance  or  other  activities  will  be 
scheduled  to  minimize  impacts  on 
burrows,  larval  habitat,  foraging 
activities,  or  other  aspects  of  the 
population  (CDPR  1997). 

Property  adjacent  to  the  CDPR  land  is 
managed  by  the  University  of  California, 
Santa  Cruz  (University),  and  a 
population  of  the  beetle  is  known  to 
occiu-  on  this  property.  Areas  that  the 
Ohlone  tiger  beetle  inhabit  are 
designated  in  the  University's  Long 
Range  Development  Plan  for  Site- 
Specific  Research,  Campus  Resource 
Lands,  and  Environmental  Reserve 
(University  of  California  1992). 
Although  some  development  is  possible 
in  site-specific  research  areas  and 
campus  resource  lands,  no  development 
projects  are  anticipated  at  this  time 
(Graham  Bice,  University  of  California, 
pers.  comm.  1995;  G.  Hayes,  pers. 
comm.  1997). 

In  addition  to  the  development  threats 
to  the  Ohlone  tiger  beetle,  the  invasion 
of  nonnative  vegetation  threatens  the 
already  reduced  extent  of  suitable 
habitat  for  this  species.  Despite  being 
relatively  bee  of  development  threats, 
the  fifth  population  site,  located 
northwest  of  the  City  of  Santa  Cruz  and 
owned  by  the  City,  is  threatened  by 
habitat  degradation  due  to  the  invasion 
of  nonnative  plant  species  into  the 
coastal  prairie.  Nonnative  vegetation 
and  forest  vegetation  are  encroaching 
into  grassland  habitats  and  out- 
competing  native  grassland  habitats  and 
out-competing  native  grassland 
vegetation  (S.  Harris,  pers.  comm.  1998). 
The  City  is  attempting  to  maintain  the 
species'  habitat  by  mowing  parts  of  it  to 
provide  bare  ground,  and  trails  near 
where  the  Ohlone  tiger  beetle  occurs 
will  be  closed  to  bicycles  (S.  Harris, 
pers.  comm.  1999). 

The  other  four  populations  of  Ohlone 
tiger  beetle  are  also  threatened  by 
invasion  of  nonnative  vegetation  [e.g., 


French  broom  {Cytisus 
monspessulanus),  velvet  grass  (Holcus 
spp.),  filaree  (Erodium  spp.),  and 
Eucalyptus  spp.)  (R.  Morgan,  in  litt. 
1992;'G.  Hayes,  in  litt.  1997;  G.  Hayes, 
pers.  comm.  1997).  These  nonnative 
plants  are  aggressive  invaders  that 
convert  sunny,  native  grassland  needed 
by  Ohlone  tiger  beetles  to  habitat 
dominated  by  an  overstory  that  shades 
the  bare  areas  among  the  low  or  sparse 
native  vegetation,  thus  covering  the 
open  suitny  areas  required  by  the 
Ohlone  tiger  beetle  to  thermoregulate, 
forage,  and  oviposit.  In  addition  to 
shading  these  areas  used  by  the  beetle, 
the  nonnative  vegetation  ^fills  in  the 
open  spaces  among  the  low  or  sparse 
vegetation  creating  an  unsuitable 
densely  vegetated  habitat.  Nonnative 
vegetation  may  also  affect  the  numbers 
and  diversity  of  the  beetle's  prey, 
predators,  and  parasites  (see  Factor  C  of 
this  section).  Increased  vegetation 
encroachment  is  the  primary  factor 
attributed  to  the  extirpation  of  several 
populations  of  other  Cicindela  species 
[e.g.,  C.  abdominalis  and  C.  debilis) 
(Knisley  and  Hill  1992).  Without 
management  efforts  to  reduce  and 
control  nonnative  species,  the 
populations  of  Ohlone  tiger  beetle  will 
likely  decline  because  of  habitat 
degradation. 

Areas  that  may  once  have  been 
suitable  for  Ohlone  tiger  beetles  have 
been  converted  to  nonnative  grasslands, 
or  have  been  developed  because  the 
firm,  level  substrate  of  the  coastal 
terraces  afforded  good  building  sites 
with  scenic  views  of  the  Pacific  Ocean. 
For  the  same  reasons  that  other  terraces 
have  already  been  developed,  remaining 
areas  of  suitable  habitat  are  under  great 
development  pressure. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Members  of  the  genus 
Cicindela  may  be  the  subject  of  more 
intense  collecting  and  study  than  any 
other  single  insect  genus.  Tiger  beetle 
specimens  are  highly  sought  by  amateur 
collectors  (C.  Nagano,  pers.  comm. 
1993).  In  light  of  the  recent  discovery  of 
the  Ohlone  tiger  beetle,  and  concerns 
regarding  its  continued  existence,  the 
desirability  of  this  species  to  private 
collectors  may  increase,  leading  to 
increased  collection  of  specimens.  The 
original  petitioner  for  the  Ohlone  tiger 
beetle  has  been  contacted  by  several 
people  from  such  places  as  France, 
Wisconsin,  and  California,  looking  for 
Ohlone  tiger  beetle  specimens  they  can 
add  to  their  private  collections,  as  well 
as  those  asking  where  the  colonies  are    ' 
located  and  indicating  they  want  to 
collect  the  species  at  those  locations  (R. 
Morgan,  pers.  comm.  1998).  Listing  this 
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species  as  enda  ngered  will  likely 
increase  its  attr  jctiveness  to  private 
collectors.  Unr(  stricted  collecting  is 
considered  a  th  reat  to  the  species. 
Although  the  re  productive  rate  for  the 
Ohlone  tiger  be  3tle  is  unknown,  females 
of  other  species  of  Cicindela  produce 
between  3.7  and  7.7  (mean  range)  eggs 
(Kaulbers  and  Freitag  1993).  If  the 
Ohlone  tiger  beetle  has  a  similarly  low 
reproductive  rate,  even  limited 
collecting  couh  have  harmful  effects  on 
its  reproductivt  or  genetic  viability  and 
lead  to  extincti(  tn  of  the  species. 

The  Ohlone  t  ger  beetle  is  not  likely 
to  be  used  as  a  i  nodel  organism  for 
general  researcl  i  projects  because  it  is  a 
rare  and  limitec  species.  It  may  be  the 
subject  of  studi(  ss  intended  to  improve 
understanding  (»f  the  species'  ecology 
and  to  improve  management  strategies 
for  its  conserval  ion.  Although  such 
studies  would  airectly  benefit  the 
recovery  of  the  Ohlone  tiger  beetle,  they 
may  contribute  cumulatively  to  other 
threats  to  the  sp  ecies. 

C.  Disease  or  Predation.  No  diseases 
are  known  to  th  reaten  the  Ohlone  tiger 
beetle.  Howevei ,  the  Ohlone  tiger  beetle 
may  be  affected  by  any  of  several 
predators  and  pprasites  known  to  prey 
upon,  and  afflidl,  other  tiger  beetle 
species.  The  pai  •asites  are  considered  to 
have  greater  eff(  (cts  than  predators 
(Nagano  1982;  I  earson  1988).  Known 
tiger  beetle  prec  ators  include  birds, 
shrews  (Soricidie),  raccoons  (Procyon 
lotor),  lizards  (I  acertilia),  toads 
(Bufonidae),  an|s  (Formicidae),  robber 
flies  (Asilidae)  and  dragonflies 
(Anisoptera)  (Lsvigne  1972;  Nagano 
1982;  Pearson  1 388).  Known  tiger  beetle 
parasites  includ  e  antrlike  wasps  of  the 
family  Typhiid?  e,  especially  the  genera 
Mathoca,  Karlis  ia,  and  Pterombrus,  and 
the  Bombyliid  f  ies  of  the  genus  Anthrax 
(Nagano  1982;  I  earson  1988).  These 
insect  parasites  are  distributed 
worldwide  and  specialize  on  tiger  beetle 
larvae. 

Predators  and  parasites  play 
important  roles  in  the  natural  dynamics 
of  populations  <  nd  ecosystems. 
However,  the  ef  ects  of  predation  and 
parasitism  may  30se  substantial  threats 
to  Ohlone  tiger  )eetle  populations 
already  affected  by  other  factors, 
especially  limit  id  distribution  and 
small,  isolated  ]  lopulations.  At  this 
time,  the  magni  ude  of  predation  and 
parasitism  on  tl  e  Ohlone  tiger  beetle  is 
not  known. 

D.  The  inadei  uacy  of  existing 
regulatory  mecl  anisms.  Regulatory 
mechanisms  cu  rently  in  effect  do  not 
provide  adequa  e  protection  for  the 
Ohlone  tiger  bei  itle  and  its  habitat. 
Federal  agencie  i  are  not  legally  required 


to  consider  and  manage  for  species  of 
concern. 

At  the  State  and  local  levels, 
regulatory  mechanisms  are  also 
inadequate.  The  California  Endangered 
Species  Act  does  not  allow  for  the 
listing  of  invertebrate  species.  State  and 
local  agencies  may  consider  the  Ohlone 
tiger  beetle  when  evaluating  certain 
activities  for  compliance  with  the 
California  Envirormiental  Quality  Act 
(CEQA)  and  local  zoning  regulations.  If 
an  activity  is  identified  as  having  a 
significant  impact  on  this  species, 
mitigation  measures  may  be  required  by 
State  and  local  regulatory  agencies  to 
offset  these  impacts.  However,  CEQA 
and  local  regulations  do  not  provide 
specific  protection  measiues  to  ensiu« 
the  continued  existence  of  the  Ohlone 
tiger  beetle.  In  addition.  CEQA 
provisions  for  "Statements  of 
Overriding  Considerations"  can  allow 
projects  to  proceed  despite  unmitigated 
adverse  impacts. 

Ohlone  tiger  beetle  habitat  occurs  on 
properties  owned  by  the  University,  the 
CDPR,  and  the  City  of  Santa  Cruz.  The 
University  does  not  have  a  management 
plan  that  specifically  protects  the 
Ohlone  tiger  beetle  or  its  habitat  (G. 
Hayes,  pers.  comm.  1997).  The  CDPR 
has  an  existing  Public  Works  Plan  that 
calls  for  surveys  to  verify  the  occupied 
habitat  boundary  of  the  Ohlone  tiger 
beetle  and  proposes  to  minimize  the 
impacts  of  disturbance -to  the  Ohlone 
tiger  beetle  during  road  maintenance 
and  other  scheduled  activities  in  the 
plan  (G.  Gray,  CDPR,  pers.  comm.  1997). 
However,  a  local  citizen  has  expressed 
concern  that  surveys  and  minimization 
measures  are  not  being  adequately 
carried  out  (G.  Hayes,  in  litt.  1999).  For 
the  site  northwest  of  Santa  Cruz,  the 
City  of  Santa  Cruz  Parks  and  Recreation 
Department's  Proposed  Master  Plan  for 
the  preserve  proposes  increased  usage  of 
existing  trails,  but  identifies  the  Ohlone 
tiger  beetle  and  its  habitat  as  sensitive 
resources.  The  proposed  master  plan 
includes  a  management  program  for 
Ohlone  tiger  beetle  habitat;  however, 
implementation  of  any  management 
actions  will  depend  on  futiue  funding 
(S.  Harris,  per.  comm.  1999). 

For  the  site  west  of  the  City  of  Santa 
Cruz,  a  management  plan  will 
eventually  be  developed  since  this 
property  has  been  purchased  as  open 
space.  "The  property  is  officially  closed 
to  public  use  except  for  officially 
escorted  hikes.  However,  the 
enforcement  of  this  closure  may  not  be 
adequate.  * 

Because  the  Ohlone  tiger  beetle  is  not 
listed  at  the  State  or  Federal  levels, 
nothing  prohibits  importing,  exporting, 
sale,  or  trade  of  the  species. 


E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
five  populations  of  the  Ohlone  tiger 
beetle  are  isolated  and  restricted  to 
relatively  small  patches  of  habitat. 
Because  a  direct  correlation  exists 
between  increased  extinction  rates  with 
the  reduction  of  available  habitat  area 
and  increased  distances  between  small 
populations  (Gilpin  1987).  the  small, 
isolated  populations  of  the  Ohlone  tiger 
beetle  are  more  vulnerable  to  local 
extinction  from  random  genetic  and 
demographic  events  or  environmental 
catastrophes.  The  small  sizes  of 
occupied  habitat  also  reduce  the  ability 
of  the  habitats  to  buffer  against  edge 
effects  and  other  influences  from 
adjacent  developed  areas,  such  as 
pesticide  drift,  soil  erosion,  and 
vegetation  alteration. 

Although  some  species  of  tiger  beetles 
are  known  to  disperse  over  sizable 
distances  (Pearson  1988),  species  from 
the  purpurea  group  of  the  genus 
Cicindela  typically  do  not  disperse 
widely,  usually  12  to  18  m  (40  to  60  ft) 
(David  Pearson,  Arizona  State 
University,  pers.  comm.  1997).  The 
dispersal  capabilities  of  Ohlone  tiger 
beetles  are  unknown;  however,  because 
the  Ohlone  tiger  beetle  belongs  to  the 
purpurea  group,  its  dispersal  distance  is 
most  likely  narrow.  Assuming 
individuals  to  be  capable  of  dispersing 
distances  comparable  to  those  between 
populations,  the  likelihood  of  successful 
emigration  or  colonization  is  greatly 
reduced  by  the  small  size  of  suitable 
habitat  patches  and  the  unavailability  of 
even  marginal  habitat  among  the 
extensive  urban  development  in  the 
region. 

Some  recreational  uses  of  Ohlone 
tiger  beetle  habitat  (i.e.,  off-road  motor 
vehicle  use  or  heavy  bicycling)  may 
pose  a  threat  to  the  Ohlone  tiger  beetles. 
The  beetles  require  open  ground  to 
maneuver,  take  prey,  and  lay  eggs.  They 
use  the  hard-packed  bicycle  trails  for 
foraging,  thermoregulation,  and  laying 
their  eggs  (R.  Morgan,  pers.  conun. 
1998).  Bicycle  traffic  on  a  trail  through 
the  University  site  has  been  observed  to 
result  in  the  crushing  of  several 
individual  beetles  (R.  Morgan,  in  litt. 
1993).  Similar  mortality  has  been 
observed  in  the  species'  habitat  west  of 
the  City  of  Santa  Cruz  (R.  Morgan,  in 
litt.  1993)  and  may  occiu  in  other 
Ohlone  tiger  beetle  populations.  Also, 
bicycle  and  foot  traffic  could  potentially 
collapse  larval  tunnels  and  crush  the 
larvae.  The  significance  of  such 
mortality  for  population  viability  is  not " 
known  at  this  time,  but  is  considered  a 
potential  threat  to  the  Ohlone  tiger 
beetle,  particularly  if  bicycle  traffic 
through  the  habitat  increases.  Heavy 
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vehicular  traffic  in  areas  with  extensive 
use  of  public  trails,  such  as  on  Santa 
Cruz  University,  City  of  Santa  Cruz,  and 
CDPR  land,  may  also  create  soil 
compaction  and  rutting,  damaging  ■ 
potential  oviposition  sites.  Populations 
of  another  tiger  beetle  species  found  in 
the  northeastern  United  States, 
Cicindela  dorsalis  dorsalis,  were 
extirpated  in  several  localities  that  were 
subjected  to  heavy  recreational  use  (i.e., 
heavy  pedestrian  foot  traffic  and 
vehicular  use)  but  survived  at  other  sites 
that  had  received  little  or  no 
recreational  disturbance  (Knisley  and 
Hill  1992). 

Pesticides  could  pose  a  threat  to  the 
Ohlone  tiger  beetle.  The  effects  of 
insecticides  on  other  tiger  beetle  species 
are  referenced  by  Nagano  (1982).  Local 
land  owners  may  use  pesticides  to 
control  targeted  invertebrate  species 
around  their  homes  and  gardens.  These 
pesticides  may  drift  aerially  or  be 
transported  by  water  runoff  into  Ohlone 
tiger  beetle  habitat  where  they  may  kill 
nontargeted  organisms  including  the 
Ohlone  tiger  beetle  or  its  prey  species. 
As  urban  development  increases  near  or 
in  Ohlone  tiger  beetle  habitat,  negative 
impacts  from  pesticides  may  become 
more  frequent.  The  significance  of 
pesticide  effects  is  not  known  at  this 
time,  but  they  are  recognized  as  a 
substantial  potential  threat  to  the 
species. 

In  making  this  proposed  rule 
determination,  we  have  carefully 
assessed  the  best  scientific  and 
commercial  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  the  Ohlone  tiger  beetle. 
Threats  to  the  five  populations  of 
Ohlone  tiger  beetle,  including  habitat 
fragmentation  and  destruction  due  to 
urban  development,  habitat  degradation 
due  to  invasion  of  nonnative  vegetation, 
vulnerability  to  random  local 
extirpations,  and  potential  threats  due 
to  collection,  pesticides,  and 
recreational  use  of  habitat,  imperil  the 
continued  existence  of  this  species. 
Much  of  the  habitat  of  this  species  is 
suitable  for  development  and  is 
improtected  from  these  threats.  The 
Ohlone  tiger  beetle  is  known  from  only 
five  populations.  This  species  is  in 
danger  of  extinction  "throughout  all  or 
a  significant  portion  of  its  range" 
(section  3(6)  of  the  Act)  and,  therefore, 
meets  the  Act's  definition  of 
endangered.  Because  of  the  high 
potential  for  these  threats,  if  realized,  to 
result  in  the  extinction  of  the  Ohlone 
tiger  beetle,  the  preferred  action  is  to  list 
this  species  as  endangered. 


Critical  Habitat 

Critical  habitat  is  defined  in  section  3, 
paragraph  (5){A)  of  the  Act  as  the 
specific  areas  within  the  geographical 
area  occupied  by  a  species,  at  the  time 
it  is  listed  in  accordance  with  the  Act, 
on  which  are  found  those  physical  or 
biological  features  essential  to  the 
conservation  of  the  species  and  which 
may  require  special  management 
considerations  or  protection;  and 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed  in  accordance  with  the 
provisions  of  section  4  of  the  Act,  upon 
a  determination  by  the  Secretary  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  means  the  use  of  eJI 
methods  and  procediu-es  needed  to 
bring  the  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  designation,  by 
definition,  directly  affects  only  Federal 
agency  actions  through  consultation 
under  section  7(a)(2)  of  the  Act.  Section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  destroy  or  adversely 
modify  its  critical  habitat. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  the  designation 
of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  Final  Listing  Priority  Guidance 
for  FY  1999/2000  (64  FR  57114)  states, 
that  the  processing  of  critical  habitat 
determinations  (pnidency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  l^bitat 
will  no  longer  be  subject  to 
prioritization  under  tbe  Listing  Priority 
Guidance.  Critical  habitat    ' 
determinations,  which  were  previously 
included  in  final  listing  rules  published 
in  the  Federal  Register,  may  now  be 
processed  separately,  in  which  case 
stand-alone  critical  habitat 
determinations  will  be  published  as 
notices  in  the  Federal  Register.  We  will 
undertake  critical  habitat 


determinations  and  designations  during 
FY  1999  and  FY  2000  as  allowed  by  our 
funding  allocation  for  that  year.  As 
explained  in  detail  in  the  Listing 
Priority  Guidance,  oui  listing  budget  is 
currently  insufficient  to  allow  us  to 
immediately  complete  all  of  the  listing 
actions  required  by  the  Act. 

We  propose  that  critical  habitat  is 
prudent  for  the  Ohlone  tiger  beetle.  In 
the  last  few  years,  a  series  of  court 
decisions  have  overturned  Service 
determinations  regarding  a  variety  of 
species  that  designation  of  critical 
habitat  would  not  be  prudent  (e.g., 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  Interior  WZ  F. 
3d  1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  believe  that  designation  of 
critical  habitat  would  be  prudent  for  the 
Ohlone  tiger  beetle. 

Ehie  to  tne  small  number  of 
populations,  Ohlone  tiger  beetle  is 
vulnerable  to  unrestricted  collection, 
vandalism,  or  other  disturbance.  We  are 
concerned  that  these  threats  might  be 
exacerbated  by  the  publication  of 
critical  habitat  maps  and  further 
dissemination  of  locational  information. 
However,  at  this  time  we  do  not  have 
specific  evidence  for  Ohlone  tiger  beetle 
of  taking,  vandalism,  collection,  or  trade - 
of  this  species  or  any  similarly  situated 
species.  Consequently,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  recent  case  law,  we 
do  not  expect  that  the  identification  of 
critical  habitat  will  increase  the  degree 
of  threat  to  this  species  of  taking  or 
other  human  activity. 

In  the  absence  of  a  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  any  benefits  would  derive 
from  critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  In  the 
case  of  this  species,  designation  of 
critical  habitat  may  provide  some 
benefits.  The  primary  regulatory  effect 
of  critical  habitat  is  tbe  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  critical 
habitat.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  this  species  would  not  be 
likely  to  change  the  section  7 
consultation  outcome  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  is  designated.  Examples 
could  include  unoccupied  habitat  or 
occupied  habitat  that  may  become 
unoccupied  in  the  future.  Designating 
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beetle.  However 
critical  habitat 


designation  for 

have  in  recent  i 

We  plan  to  eh 

for  deciding  w| 


critical  habitat  may  also  produce  some 
educational  or  informational  benefits. 
Therefore,  we  )ropose  that  critical 
habitat  is  prud  ;nt  for  Ohlone  tiger 
the  deferral  of  the 

designation  for  Ohlone 
tiger  beetle  wil  allow  us  to  concentrate 
oxu'  limited  resources  on  higher  priority 
critical  habitat  and  other  listing  actions, 
while  allowing  us  to  put  in  place 
protections  needed  for  the  conservation 
of  Ohlone  tigeij  beetle  without  further 
delay.  We  anticipate  in  FY  2000  and 
beyond  giving  higher  priority  to  critical 
habitat  designation,  including 
designations  deferred  pursuant  to  the 
Listing  Priority  Guidance,  such  as  the 

I  this  species,  than  we 

iscal  years. 

iploy  a  priority  system 

lich  outstanding  critical 
habitat  designaltions  should  be 
addressed  first.  We  will  focus  our  efforts 
on  those  designations  that  will  provide 
the  most  conservation  benefit,  taking 
into  consideration  the  efficacy  of  critical 
habitat  designaltion  in  addressing  the 
threats  to  the  sbecies,  and  the 
magnitude  anq  immediacy  of  those 
threats.  We  wil  make  the  final  critical 
habitat  determination  with  the  final 
listing  determination  for  Ohlone  tiger 
beetle.  If  this  fiiial  critical  habitat 
determination  is  that  critical  habitat  is 
prudent,  we  will  develop  a  proposal  to 
designate  critiqal  habitat  for  Ohlone 
tiger  beetle  as  ^on  as  feasible, 
considering  ou'  workload  priorities. 
Unfortimately,  for  the  immediate  futxire, 
most  of  Region  1  's  listing  budget  must 
be  directed  to  complying  with 
numerous  cour  I  orders  and  settlement 
agreements,  as  ivell  as  due  and  overdue 
final  listing  determinations. 

Available  Cons  enration  Measures 

Conservatior  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  reaovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  agunst  certain  activities. 
Recognition  thi  ough  listing  results  in 
public  awarene  ss  and  conservation 
actions  by  Fed*  ral.  State,  and  local 
agencies,  priva  e  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  a  :quisition  and 
cooperation  wi  :h  the  States  and  requires 
that  recovery  a(  :tions  be  carried  out  for 
all  listed  specif  s.  The  protection 
required  of  Fee  eral  agencies  and  the 
prohibitions  ag  linst  taking  and  harm  are 
discussed,  in  p  ut,  below. 

Section  7(a)  (tf  the  Act,  as  amended, 
requires  Federa  1  agencies  to  evaluate 
their  actions  w  th  respect  to  any  species 
that  is  propose!  1  or  listed  as  endangered 
or  threatened,  snd  with  respect  to  its 


critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2)  of 
the  Act  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  species  or  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  us. 

Federal  involvements  are  not  knovim 
to  exist  within  the  habitat  of  the  Ohlone 
tiger  beetle.  If  any  Federal  agency  were 
to  fund  or  issue  permits  for  a  project 
that  may  affect  the  Ohlone  tiger  beetle, 
that  agency  would  be  required  to 
consult  with  us.  Possible  nexuses 
include  the  Department  of  Housing  and 
Urban  Development  and  the  Department 
of  Commerce's  Small  Business 
Administration  for  funding,  and  the 
U.S.  Army  Corps  of  Engineers  for 
permits  authorized  under  section  404  of 
the  Clean  Water  Act. 

Listing  the  Ohlone  tiger  beetle  as 
endangered  will  provide  for  the 
development  of  a  recovery  plan.  Such  a 
plan  will  bring  together  Federal,  State, 
and  local  efforts  for  its  conservation. 
The  plan  will  establish  a  framework  for 
cooperation  and  coordination  in 
conservation  efforts.  The  plan  will  set 
recovery  priorities  and  estimate  costs  of 
various  tasks  necessary  to  accomplish 
them.  It  also  will  describe  site-specific 
management  actions  necessary  to 
achieve  the  conservation  and  survival  of 
the  Ohlone  tiger  beetle. 

The  Act  and  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect;  or 
to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  conunerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  endangered  wildlife 
species.  It  is  also  illegal  to  possess,  sell, 
deliver,  carry,  transport,  or  ship  any 
such  wildlife  that  has  been  taken 
illegally.  Certain  exceptions  apply  to 


our  agents  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  under 
certain  circimistances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17.22  and  17.23.  For  endangered 
species,  such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  siuvival  of  the  species, 
and  for  incidental  take  in  connection 
with  otherwise  lawful  activities. 

As  published  in  the  Federal  Register, 
on  July  1, 1994  (59  FR  34272),  it  is  our 
policy  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  woiild  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  this  listing  on  proposed  and 
ongoing  activities  within  the  species' 
range. 

We  believe  that,  based  on  the  best 
available  information,  if  the  Ohlone 
tiger  beetle  is  listed  under  the  Act,  the 
following  actions  are  not  likely  to  result 
in  a  violation  of  section  9,  provided 
these  activities  are  carried  out  in 
accordance  with  existing  regulations 
and  permit  requirements: 

(1)  Possession,  delivery,  or  movement, 
including  interstate  transport  and 
import  into  or  export  from  the  United 
States,  involving  no  commercial 
activity,  of  dead  specimens  of  this  taxon 
that  were  collected  prior  to  the  date  of 
publication  in  the  Federal  Register  of  a 
final  regulation  adding  this  taxon  to  the 
List  of  endangered  species;  and  (2) 
Activities  conducted  in  accordance  with 
reasonable  and  prudent  measiues 
identified  by  us  in  a  biological  opinion 
issued  pursuant  to  section  7  of  the  Act, 
and  activities  authorized  imder  section 
10  of  the  Act. 

We  believe  that  the  following  actions 
■  could  result  in  a  violation  of  section  9; 
however,  possible  violations  are  not 
limited  to  these  actions  alone: 

(1)  Collection  of  specimens  of  this 
taxon  for  private  possession  or 
deposition  in  an  institutional  collection; 

(2)  Sale  or  purchase  of  specimens  of 
this  taxon,  except  for  properly 
documented  antique  specimens  of  this 
taxon  at  least  100  years  old,  as  defined 
by  section  10(h)(1)  of  the  Act; 

(3)  The  unauthorized  release  of 
biological  control  agents  that  attack  any 
life  stage  of  this  taxon;  and 

(4)  Noncompliance  with  the 
California  Department  of  Parks  and 
Recreation  management  plans  that 
restrict  recreational  uses  [i.e.,  biking  and 
foot  traffic)  of  areas  designated  as 
occupied  habitat  by  the  Ohlone  tiger 
beetle. 
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Questions  regarding  whether  specific 
activities  would  constitute  a  violation  of 
section  9  should  be  directed  to  oiu- 
Ventiu'a  Fish  and  Wildlife  Office  (see 
ADDRESSES  section). 

To  request  copies  of  the  regulations 
concerning  listed  wildlife  or  to  inquire 
about  prohibitions  of  section  9,  contact 
ovir  Ventura  Fish  and  Wildlife  Office 
(see  ADDRESSES  section).  Requests  for 
copies  of  regulations  for  issuing  permits 
may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue,  Portland,  Oregon,  97232- 
4181  (telephone  503/231-2063; 
facsimile  503/231-6243). 

Public  Comments  Solicited 

Our  intent  is  for  any  final  action 
resulting  fi-om  this  proposal  to  be  as 
acciu'ate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  Oiu  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  In  certain 
circumstances,  we  would  withhold  from 
the  rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  conunents.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as  '- 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
All  comments,  including  written  and  e- 
mail,  must  be  received  in  our  Ventiu-a 
Fish  and  Wildlife  Office  by  April  11, 
2000.  We  particularly  seek  comments 
concerning: 


(1)  Biological,  commercial,  trade,  or 
other  relevant  data  concerning  threat  (or 
lack  thereof)  to  the  Ohlone  tiger  beetle. 

(2)  The  location  of  any  additional 
populations  of  Ohlone  tiger  beetle  and 
the  reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  for  this  species  pursuant  to 
section  4  of  the  Act. 

(3)  Additional  information  concerning 
the  essential  habitat  features  (biotic  and 
abiotic),  range,  distribution,  population 
size  of  this  taxon,  and  information 
relating  to  the  distributions  of 
genetically  distinct  individuals  within 
the  popidation. 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  taxon. 

Final  promulgation  of  the  regulations 
on  Ohlone  tiger  beetle  will  take  into 
consideration  any  comments  and  any 
additional  information  we  receive 
diuing  the  comment  period,  and  such 
communications  may  lead  to  a  final 
regulation  that  differs  from  this 
proposal. 

Tne  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  received  within  45  days  of  the 
date  of  publication  of  the  proposal  in 
the  Federal  Register.  Such  requests 
must  be  made  in  writing  and  be 
addressed  to  the  Field  Supervisor  of  the 
Service's  Ventura,  Fish  and  Wildlife 
Office  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

We  have  determined  that 
Environmental  Assessments,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 
4(a)  of  the  Act.  A  notice  outlining  our 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 

Required  Determinations  ~ 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 


3501  et  seq.,  is  required.  Any 
information  collection  related  to  the 
rule  pertaining  to  permits  for 
endangered  and  threatened  species  has 
OMB  approval  and  is  assigned  clearance 
number  1018-0094.  This  rule  does  not 
alter  that  information  collection 
requirement.  For  additional  information 
concerning  permits  and  associated 
requirements  for  endangered  wildlife 
species,  see  50  CFR  17.22. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  rulemaking  is  available  upon 
request  from  the  Ventxira  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Colleen  Sculley,  Ventura  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section)  (telephone  805/644-1766). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  RegiUations,  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201—4245;  Pub.  L. 
99-625,  100  Stat.  3500,  unless  otherwise 
noted. 

2.  Amend  section  17.11(h)  by  adding 
the  following,  in  alphabetical  order 
under  INSECTS,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  1 7.1 1    Endangered  and  ttireatened 
wildlife. 


(h) 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Insects 


Beetle,  Ohlone  tiger      Cicindela  ohlone U.S.A.  (CA) 


NA 


NA 


NA 
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DEPARTMEN|  OF  COMMERCE 

I 
National  Oceaiilc  and  Atmospheric 

Administration 

50  CFR  Part  2^3 

I 
[Doctot  No.  000202022-0022-01;  I.D. 
01 21  OOF] 

RIN  0646-AN58| 

Endangered  apd  Threatened  Species: 
Threatened  Strtus  for  One 
Evolutlonarityi  Significant  Unit  of 
Steelhead  In  Oallfomla 


Natiopal  Marine  Fisheries 

National  Oceanic  and 
Administration  (NOAA), 


agency: 

Service  (NMF$) 

Atmospheric 

Commerce. 

ACTION:  Propo^d  rule;  request  for 

comments. 


SUMIIARY:  Bas(  d  on  a  comprehensive 
status  review  c  f  west  coast  steelhead 
{Oncorhynchu  i  mykiss,  or  O.  mykiss) 
populations  th  roughout  Washington, 
Oregon.  Idaho,  and  California,  NMFS 
proposed  to  list  10  Evolutionarily 
Significant  Un  ts  (ESUs)  as  threatened 
or  endangered  under  the  Endangered 
Species  Act  (EJA)  in  1996.  One  of  these 
steelhead  ESU:i.  the  Northern  California 
ESU.  was  proposed  for  listing  as  a 
threatened  spe  :ies.  Because  of  scientific 
disagreements,  NMFS  deferred  its  final 
listing  determi  lation  for  five  of  these 
steelhead  ESUs.  including  the  Northern 
California  ESU ,  in  August  1997.  After 
soliciting  and  i  eviewing  additional 
information  to  resolve  these 
disagreements,  NMFS  issued  a  final 
determination  Ji  March  1998  that  the 
Northern  Calif  )mia  ESU  did  not 
warrant  listing  under  the  ESA  because 
available  scien  ;ific  information  and 
conservation  n  easures  indicated  the 
ESU  was  at  a  h  iwer  risk  of  extinction 
than  at  the  tim  5  of  the  proposed  rule. 
Because  the  State  of  California  has 
failed  to  imple  nent  conservation 
measures  that  1 4MFS  considered 
critically  impo  rtant  in  its  decision  not  to 
list  the  Northefn  California  steelhead 
ESU,  NMFS  colnpleted  an  updated 
status  review  a  ad  has  reconsidered  the 
status  of  this  E  5U  under  the  ESA. 

Based  on  thi;!  review,  NMFS  has 
determined  the  t  the  Northern  California 
steelhead  ESU  warrants  listing  as  a 
threatened  spe  :ies  at  this  time. 
Accordingly,  N  MFS  is  now  issuing  a 


proposed  rule  to  list  this  ESU  as 
threatened  under  the  ESA.        ^ 
DATES:  A  public  hearing  on  this 
proposal  will  be  held  on  March  15, 
2000,  fi-om  6:30  p.m.-9:00  p.m.  Requests 
for  additional  public  hearings  must  be 
received  by  March  27,  2000.  Comments 
on  this  proposal  must  be  received  at  the 
appropriate  address  or  fax  number  (See 
ADDRESSES),  no  later  than  5  p.m.  pacific 
standard  time,  on  April  11,  2000. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Eureka  Inn,  518  Seventh  St., 
Eiu^ka,  California.  Comments  on  this 
proposed  rule  and  requests  for 
additional  public  hearings  or  reference 
materials  should  be  sent  to  the  Chief. 
Protected  Resources  Division,  NMFS, 
Southwest  Region,  401  West  Ocean 
Blvd.,  Suite  4200,  Long  Beach.  CA 
90802-4213.  Comments  may  also  be 
sent  via  facsimile  (fax)  to  562-980- 
4027. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Wingert.  562-980-4021.  or  Chris 
Mobley.  301-713-1401. 
SUPPLEMENTARY  INFORMATION: 

Previous  Federal  ESA  Actions  Related 
to  West  Coast  Steelhead 

The  history  of  petitions  NMFS  has 
received  regarding  west  coast  steelhead 
is  summarized  in  a  final  rule  and  notice 
of  determination  for  five  steelhead  ESUs 
(Lower  Columbia  River;  Central  Valley. 
California;  Oregon  Coast;  Klamath 
Mountains  Province;  and  Northern 
California  ESUs)  that  was  published  on 
March  19.  1998  (63  FR  13347).  The  most 
comprehensive  petition  was  submitted 
by  Oregon  Natural  Resoiu'ces  Council 
and  15  co-petitioners  on  February  16, 
1994.  In  response  to  this  petition,  NMFS 
assessed  the  best  available  scientific  and 
commercial  data,  including  technical 
information  from  Pacific  Salmon 
Biological  Technical  Committees 
(PSBTCs)  and  interested  parties  in 
Washington,  Oregon,  Idaho,  and 
California,  and  convened  a  Biological 
Review  Team  (BRT),  composed  of  staff 
from  NMFS'  Northwest  and  Southwest 
Fisheries  Science  Centers  and 
Southwest  Regional  Office,  as  well  as  a 
representative  of  the  U.S.  Geological 
Survey  Biological  Resources  Division 
(formerly  the  National  Biological 
Service)  to  conduct  a  coast-wide  status 
review  for  west  coast  steelhead  (Busby 
etal.,  1996). 

Based  on  the  results  of  the  BRT's 
status  review,  an  analysis  of  Federal, 
state,  and  local  conservation  measures, 
and  other  information  which  NMFS 
determined  constituted  the  best 
scientific  and  commercial  data 


available.  NMFS  published  a  proposed 
listing  determination  (61  FR  41541. 
August  9. 1996)  that  identified  15  ESUs 
of  steelhead  in  the  states  of  Washington, 
Oregon,  Idaho,  and  California.  Ten  of 
these  ESUs,  including  the  Northern 
California  ESU,  were  proposed  for 
listing  as  threatened  or  endangered 
species,  four  were  found  not  warranted 
for  listing,  and  one  was  identified  as  a 
candidate  for  listing. 

On  August  18. 1997.  NMFS  published 
a  final  rule  listing  five  ESUs  as 
threatened  and  endangered  imder  the 
ESA  (62  FR  43937,  August  18.  1997).  In 
a  separate  document  published  on  the 
same  day.  NMFS  determined  substantial 
scientific  disagreement  remained  for 
five  proposed  ESUs,  including  the 
Northern  California  steelhead  ESU  (62 
FR  43974.  August  18. 1997).  In 
accordance  with  section  4(b)(6)(B)(i)  of 
the  ESA,  NMFS  deferred  its  decision  on 
these  five  steelhead  ESUs  for  6  months 
for  the  purpose  of  soliciting  additional 
data.  During  this  6-month  period  of 
deferral,  NMFS  received  new  scientific 
information  regarding  the  status  of  these 
proposed  steelhead  ESUs.  This  new 
information  was  evaluated  by  NMFS' 
BRT  which  prepared  both  an  updated 
status  review  for  these  five  ESUs 
[Memorandum  to  William  Stelle  and 
William  Hogarth  from  M.  Schiewe, 
December  18.  1997.  Status  of  Deferred 
and  Candidate  ESUs  of  West  Coast 
Steelhead  (NMFS.  1997a).  and  a  review 
of  the  associated  hatchery  populations 
[Memorandiun  to  William  Stelle  and 
William  Hogarth  from  Michael  Schiewe, 
January  13,  1998,  Status  Review  Update 
for  Deferred  ESUs  of  West  Coast 
Steelhead:  Hatchery  Populations 
(NMFS,  1998a). 

Based  on  a  review  of  the  updated 
scientific  information  for  these  ESUs,  as 
well  as  a  review  and  evaluation  of 
Federal.  State,  and  local  conservation 
measures  reducing  the  threats  to  these 
ESUs,  NMFS  issued  a  final  rule  (63  FR 
13347,  March  19. 1998)  hsting  two  ESUs 
as  threatened  (Lower  Columbia  River 
and  Central  Valley  California),  and  a 
notice  of  determination  that  three  ESUs 
(Oregon  Coast.  Klamath  Mountains 
Province,  and  Northern  California)  did 
not  warrant  listing.  NMFS' 
determination  that  these  three  ESUs  did 
not  warrant  listing  was  based  on  the 
best  available  scientific  euid  commercial 
data,  which  indicated  these  ESUs  were 
at  a  lower  risk  of  extinction  than  at  the 
time  of  the  proposed  listing 
determination.  Even  though  the  risks 
confronting  these  ESUs  had  been 
reduced  to  a  point  at  which  listing  was 
not  warranted.  NMFS  still  expressed 
concerns  about  the  status  of  these  three 
ESUs  in  the  notice  of  determination. 


Federal  Register / Vol.  65,  No.  29 /Friday,  February  11,  2000 / Proposed  Rules 


6961 


and  therefore,  identified  them  as 
candidate  species  which  the  agency 
would  continue  to  monitor. 

Rationale  for  Reconsideration  of 
Northern  California  ESU 

NMFS's  March  19, 1998  (63  FR 
13347),  decision  not  to  list  the  Northern 
California  steelhead  ESU  was  based 
largely  on  a  determination  that 
sufficient  Federal  and  state  conservation 
measiues  were  in  place  to  reduce  threats 
to  the  ESU  such  that  the  proposed 
threatened  listing  was  imnecessary.  The 
Federal  and  state  conservation  measures 
upon  which  NMFS  based  this 
determination  included:  (1) 
implementation  of  a  March  11, 1998, 
Memorandum  of  Agreement  (MOA) 
between  NMFS  and  the  State  of 
California  (NMFS/Cahfomia  MOA, 
1998),  with  particular  importance  given 
to  implementation  of  those  provisions 
in  the  MOA  which  were  intended  to 
improve  non-Federal  forest  land 
protections  in  the  ESU  (81  percent  of 
land  ownership  is  non-Federal  land);  (2) 
implementation  of  more  restrictive  in- 
river  harvest  regulations  by  California 
which  were  intended  to  reduce 
mortedity  and  increase  the  viability  of 
naturally  reproducing  steelhead 
populations;  and  (3)  improved 
protections  to  habitat  and  naturally 
reproducing  steelhead  from  expanded 
habitat  protection  and  restoration 
efforts,  improvements  in  the 
management  of  hatchery  steelhead 
stocks,  and  expanded  population 
monitoring. 

At  the  time  of  its  decision  not  to  list 
the  Northern  California  ESU,  NMFS 
considered  the  protection  and 
restoration  of  freshwater  spawning, 
rearing,  and  migratory  habitat  on  non- 
Federal  lands  to  be  essential  for  the 
long-term  survival  and  recovery  of  this 
ESU  because  non-Federal  lands 
represented  such  a  large  portion  of  the 
available  habitat  (81  percent)  (63  FR 
13347,  March  19,  1998).  Because  of 
NMFS'  concerns  regarding  the 
preponderance  of  private  timber  lands 
and  timber  harvest  in  the  Northern 
California  ESU,  the  NMFS/Califomia 
MOA  contained  several  provisions 
calling  for  the  review  and  revision  of 
California's  forest  practice  rules  (FPRs), 
and  a  review  of  their  implementation 
and  enforcement  by  January  1,  2000. 
NMFS  considered  full  implementation 
of  these  critical  provisions  within  the 
specified  time  frame  to  be  essential  for 
achieving  properly  functioning  habitat 
conditions  for  steelhead  in  this  ESU. 

In  accordance  with  the  NMFS/ 
California  MOA,  a  scientific  review 
panel  was  established  by  the  state  to 
review  the  California  FPRs,  including 


their  implementation  and  enforcement. 
The  scientific  review  panel  completed 
its  review  and  provided  the  State's 
Board  of  Forestry  with  its  findings  and 
recommendations  in  Jime  1999.  hi  its 
findings,  the  review  panel  concluded 
that  California's  FPRs,  including  their 
implementation  through  the.iexisting 
timber  harvest  plan  process,  do  not 
ensure  protection  of  anadromous 
salmonid  habitat  and  populations.  To 
address  these  shortcomings,  and  as 
specified  in  the  NMFS/Califomia  MOA, 
the  California  Resources  Agency  and 
CalEPA  jointly  presented  the  Board  of 
Forestry  with  a  proposed  rule  change 
package  in  July  1999.  Following  several 
months  of  public  review,  the  Board  of 
Forestry  took  no  action  on  the  package 
in  October  1999,  thereby  precluding  any 
possibility  of  implementing 
improvements  in  California's  FPRs  by 
January  1 ,  2000,  as  the  State  committed 
to  do  in  the  NMFS/Califomia  MOA. 
Although  NMFS'  March  19,  1998, 
decision  not  to  list  the  Northern 
California  ESU  concluded  that 
improvements  in  steelhead  harvest  and 
hatchery  management  would  provide 
immediate  conservation  benefits  to  this 
ESU,  an  essential  component  of  the 
decision  was  based  on  NMFS' 
expectation  that  changes  in  the  State's 
FPRs  would  be  implemented  by  January 
1 ,  2000.  Because  these  critical 
conservation  measures  are  not  being 
implemented  by  the  State  of  California 
and,  therefore,  are  not  reducing  threats 
to  this  ESU  that  were  anticipated  at  the 
time  of  its  March  19, 1998,  decision  not 
to  list  the  ESU,  NMFS  determined  that 
a  formal  reconsideration  of  the  status  of 
this  ESU  was  warranted  (December  3, 
1999,  Memorandum  from  Rodney  R. 
Mclnnis  and  William  Stelle,  Jr.  to 
Penelope  D.  Dalton  (NMFS,  1999). 

Steelhead  Life  History  and  Background 

Biological  information  for  west  coast 
steelhead  [Oncorhynchus  mykiss)  and 
the  Northern  California  ESU  in 
particular,  can  be  found  in  steelhead 
status  assessments  conducted  by  NMFS 
(Busby  et  al.,  1996;  NMFS,  1997a; 
NMFS,  2000)  and  in  previous  Federal 
Register  documents  (61  FR  41541, 
August  9,  1996;  63  FR  13347,  March  19, 
1998).  A  summary  of  steelhead  life 
history  follows. 

O.  mykiss  exhibits  one  of  the  most 
complex  suites  of  life  history  traits  of 
any  salmonid  species,  hidividuals  may 
exhibit  anadromy  (meaning  they  migrate 
as  juveniles  from  fresh  water  to  the 
ocean,  and  then  return  to  spawn  in  fresh 
water)  or  freshwater  residency  (meaning 
they  reside  their  entire  life  in  fresh 
water).  Resident  forms  are  usually 
referred  to  as  "rainbow"  or  "redband" 


trout,  while  anadromous  life  forms  are 
termed  "steelhead."  Few  detailed 
studies  have  been  conducted  regarding 
the  relationship  between  resident  and 
anadromous  O.  mykiss,  and  as  a  result, 
the  relationship  between  these  two  life 
forms  is  poorly  understood.  The 
scientific  name  for  the  biological  species 
that  includes  both  steelhead  and 
rainbow  trout  has  been  changed  frxim 
Salmo  gairdneri  to  O.  mykiss.  This 
change  reflects  the  premise  that  all 
trouts  from  western  North  America 
share  a  common  lineage  with  Pacific 
salmon. 

Steelhead  typically  migrate  to  marine 
waters  after  spending  2  years  in  fresh 
water.  They  then  reside  in  marine 
waters  for  typically  2  or  3  years  prior  to 
returning  to  their  natal  stream  to  spawn 
as  4-  or  5-year-olds.  Unlike  other  Pacific 
salmon,  steelhead  are  iteroparous, 
meaning  they  are  capable  of  spawning 
more  than  once  before  they  die. 
However,  it  is  rare  for  steelhead  to 
spawn  more  than  twice  before  dying; 
most  that  do  so  are  females.  Steelhead 
adults  typically  spawn  between 
December  and  June  (Bell,  1990;  Busby  et 
al.,  1996).  Depending  on  water 
temperature,  steelhead  eggs  may 
incubate  in  "redds"  (nesting  gravels)  for 
1.5  to  4  months  before  hatching  as 
"alevins"  (a  larval  life  stage  dependent 
on  food  stored  in  a  yolk  sac).  Following 
yolk  sac  absorption,  young  juveniles  or 
"iry"  emerge  from  the  gravel  and  begin 
actively  feeding.  Juveniles  rear  in  fresh 
water  from  1  to  4  years,  then  migrate  to 
the  ocean  as  "smolts." 

Biologically,  steelhead  cem  be  divided 
into  two  reproductive  ecotypes,  based 
on  their  state  of  sexual  maturity  at  the 
time  of  river  entry  and  the  duration  of 
thefr  spawning  migration.  These  two 
ecotypes  are  termed  "stream  matiuing" 
and  "ocean  maturing."  Stream  maturing 
steelhead  enter  fresh  water  in  a  sexually 
immature  condition  and  require  several 
months  to  mature  and  spawn.  Ocean 
maturing  steelhead  enter  fresh  water 
with  well  developed  gonads  and  spawn 
shortly  after  river  entry.  These  two 
reproductive  ecotypes  are  more 
commonly  referred  to  by  their  season  of 
freshwater  entry  (i.e.,  summer  (stream 
maturing)  and  winter  steelhead  (ocean 
maturing)).  The  Northern  California 
ESU  contains  populations  of  both 
winter  and  summer  steelhead. 

Two  major  genetic  groups  or 
"subspecies"  of  steelhead  occur  on  the 
west  coast  of  the  United  States:  a  coastal 
group  and  an  inland  group,  separated  in 
the  Eraser  and  Columbia  River  Basins 
approximately  bv  the  Cascade  crest 
(Huzyk  &  Tsu'yuid,  1974;  Allendorf. 
1975;  Utter  &  Allendorf,  1977;  Okazaki, 
1984;  Parkinson,  1984;  Schreck  et  al.. 
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1986;  Reisen  Dichler  et  al.,  1992). 
Behnke  (199  2)  proposed  classifying  the 
coastal  subspecies  as  O.  m.  irideus  and 
the  inland  si  bspecies  as  O.  m.  gairdneh. 
These  geneti :  groupings  apply  to  both 
anadromous  and  nonanadromous  forms 
of  O.  mykiss  Both  coastal  and  inland 
steelhead  oci  :ur  in  Washington  and 
Oregon.  California  is  thought  to  have 
only  coastal  (teelhead  while  Idaho  has 
only  inland  steelhead.  The  Northern 
California  st^lhead  ESU  is  part  of  the 
coastal  grouping. 

HistoricalUr,  steelhead  were 
distributed  throughout  the  North  Pacific 
Ocean  from  the  Kamchatka  Peninsula  in 
Asia  to  the  northern  Baja  Peninsula. 
Presently,  th((  species  distribution 
extends  from  the  Kamchatka  Peninsula, 
east  and  soutb  along  the  Pacific  coast  of 
North  Amenta,  to  at  least  Malibu  Creek 
in  southern  C  lalifomia.  There  are 
infr^uent  at  ecdotal  reports  of 
steelhead  oc(  urring  as  far  south  as  the 
Santa  Margai  ita  River  in  San  Diego 
County  (McEivan  &  Jackson,  1996).  In 
1999,  juvenila  O.  mykiss  suspected  of 
being  the  pro  geny  of  steelhead  were 
reported  fron  i  San  Mateo  Creek  which  is 
in  northernmost  San  Diego  County,  just 
north  of  the  Santa  Margarita  River. 
Historically,  steelhead  likely  inhabited 
most  coastal  streams  in  Washington, 
Oregon,  and  California  as  well  as  many 
inland  streans  in  these  states  and  Idaho. 
However,  during  this  century,  over  23 
indigenous,  naturally  reproducing 
stocks  of  steelhead  are  believed  to  have 
been  extirpated,  and  many  more  are 
thought  to  be  in  decline  in  numerous 
coastal  and  island  streams  in 
Washington,  Oregon,  Idaho,  and 
California.  Forty-three  stocks  have  been 
identified  by  Nehlsen  et  al  (1991)  as 
being  at  mod(  (rate  or  high  risk  of 
extinction. 

Consideratioji  as  a  "Species"  Under  the 
ESA 
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must  be  reproductively  isolated  from 
other  conspecific  population  units;  and 
(2)  it  must  represent  an  important 
component  in  the  evolutionary  legacy  of 
the  biological  species.  The  first 
criterion,  reproductive  isolation,  need 
not  be  absolute,  but  must  be  strong 
enough  to  permit  evolutionarily 
important  differences  to  accrue  in 
different  population  units.  The  second 
criterion  is  met  if  the  population 
contributes  substantially  to  the 
ecological/genetic  diversity  of  the 
species  as  a  whole.  Guidance  on  the 
application  of  this  policy  is  contained  in 
Waples  (1991),  a  NOAA  Technical 
Memorandum  entitied  "Definition  of 
'Species'  Under  the  Endangered  Species 
Act:  Application  to  Pacific  Salmon," 
which  are  available  upon  request  (see 
ADDRESSES).  The  genetic,  ecological,  and 
life  history  characteristics,  as  well  as 
human-induced  genetic  changes  that 
NMFS  assessed  to  identify  the  number 
and  geographic  extent  of  steelhead  ESUs 
on  the  west  coast,  including  the 
Northern  California  steelhead  ESU,  are 
discussed  in  detail  in  Busby  et  al.  (1996) 
and  in  the  August  9,  1996,  proposed 
listing  determination  for  west  coast 
steelhead  (61  FR  41541). 

Northern  California  Steelhead  ESU 
Determination 

The  Northern  California  steelhead 
ESU  has  been  described  in  previous 
Federal  Register  documents  (61  FR 
41541,  62  FR  43937  and  63  FR  13347) 
based  on  analyses  conducted  by  NMFS 
and  summarized  in  the  following 
documents:  "Status  Review  for  West 
Coast  Steelhead  from  Washington, 
Idaho,  Oregon,  and  California"  (Busby 
et  al,  1996)  and  "Status  Review  Update 
for  West  Coast  Steelhead  from 
Washington,  Idaho,  Oregon,  and 
California"  (NMFS,  1997).  The 
relationship  between  hatchery  steelhead 
populations  and  natiu-ally  spawned 
steelhead  within  this  ESU  was  also 
assessed  in:  "Status  Review  Update 
Deferred  ESUs  of  West  Coast  Steelhead: 
Hatchery  Populations"  (NMFS,  1998a). 
Copies  of  these  NMFS  documents  are 
available  upon  request  (see  ADDRESSES). 
NMFS  has  received  no  new  scientific 
information  indicating  that  a  change  in 
the  Northern  California  ESU  definition 
is  warranted. 

This  Northern  California  coastal 
steelhead  ESU  occupies  river  basins 
from  Redwood  Creek  in  Humboldt 
Coimfy,  CA  to  the  Gualala  River, 
inclusive,  in  Mendocino  County,  CA. 
Dominant  vegetation  along  the  coast  is 
redwood  forest,  while  some  interior 
basins  are  much  drier  than  siuxounding 
areas  and  are  characterized  by  many 
endemic  species.  This  area  includes  the 


extreme  southern  end  of  the  contiguous 
portion  of  the  Coast  Range  Ecoregion 
(Omemick,  1987).  Elevated  stream 
temperatures  (greater  than  20°  C)  are  a 
factor  in  some  of  the  larger  river  basins, 
but  not  to  the  extent  that  they  are  in 
river  basins  farther  south.  Precipitation 
is  generally  higher  in  this  geographic 
area  than  in  regions  to  the  south, 
averaging  100-200  cm  of  rainfall 
annually  (Donley  et  al.,  1979).  With  the 
exception  of  major  river  basins  such  as 
the  Eel,  most  rivers  in  this  region  have 
peak  flows  of  short  duration.  Strong  and 
consistent  coastal  upwelling  begins  at 
about  Cape  Blanco  and  continues  south 
into  central  California,  resulting  in  a 
relatively  productive  nearshore  marine 
environment. 

The  Northern  California  ESU  includes 
both  winter  and  summer  steelhead, 
including  what  is  presenUy  considered 
to  be  the  southernmost  population  of 
summer  steelhead,  in  the  Middle  Fork 
Eel  River.  Half-pounder  juveniles  also 
occur  in  this  geographic  area, 
specifically  in  the  Mad  and  Eel  Rivers. 
Snyder  (1925)  first  described  the  half- 
pounder  from  the  Eel  River;  however, 
Cramer  et  al.  (1995)  suggested  that 
adults  with  the  half-pounder  juvenile 
life  history  may  not  spawn  south  of  the 
Klamath  River  Basin.  As  with  the  Rogue 
and  Klamath  Rivers  which  are  located 
in  the  Klamath  Moimtains  Province 
ESU,  some  of  the  larger  rivers  in  this 
ESU  have  migrating  steelhead  year- 
round,  and  seasonal  runs  have  been 
named.  River  entry  ranges  from  August 
through  June  and  spawning  from 
December  through  April,  with  peak 
spawning  in  January  in  the  larger  basins 
and  in  late  February  and  March  in  the 
smaller  coastal  basins. 

Based  on  the  review  of  steelhead 
hatchery  programs  in  this  ESU  (NMFS, 
1998a),  NMFS'  steelhead  BRT 
concluded  that  the  following  steelhead 
hatchery  stocks  are  part  of  this  ESU 
because  they  were  established  from 
indigenous  natural  populations  and 
there  is  limited  impact  from  the 
inclusion  of  out-of-basin  fish  in  the 
broodstock:  Van  Arsdale  Fisheries 
Station  stock  (Eel  River),  the  Yager 
Creek  stock  (Eel  River  tributary).  Ten 
Mile  River  stock,  and  North  Fork 
Gualala  River  stock.  The  BRT  concluded 
that  the  Mad  River  hatchery  siunmer 
steelhead  stock  is  not  part  of  the  ESU 
based  on  its  origin  from  out-of-basin 
steelhead  populations  combined  with 
the  mixing  of  Eel  River  sununer 
steelhead  in  the  broodstock.  Rearing  of 
this  stock  was  terminated  at  the  Mad 
River  hatchery  in  1996.  The  majority  of 
the  BRT  concluded  that  the  Mad  River 
hatchery  winter  steelhead  stock  is  not 
part  of  this  ESU  although  a  minority  of 
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the  BRT  was  uncertain  regarding  its 
relationship  to  the  naturally  spawning 
population.  This  stock  was  founded 
from  South  Fork  Eel  River  steelhead 
{within  the  ESU,  but  out  of  the  Mad 
River  basin)  and  some  local  Mad  River 
steelhead. 

Status  of  Northern  California  Steelhead 
ESU 

Section  3  of  the  ESA  defines  the  term 
"endangered  species"  as  "any  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range."  The  term  "threatened 
species"  is  defined  as  "any  species 
which  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  In  its 
previous  status  reviews  for  west  coast 
salmon  and  steelhead,  NMFS  has 
identified  a  number  of  factors  that 
should  be  considered  in  evaluating  the 
level  of  risk  faced  by  an  ESU,  including: 
(1)  absolute  numbers  of  fish  and  their 
spatial  and  temporal  distribution;  (2) 
ciurent  abundemce  in  relation  to 
historical  abundance  and  ciuxent 
carrying  capacity  of  the  habitat;  (3) 
trends  in  abundance;  (4)  natural  and 
human-influenced  factors  that  cause 
variability  in  siuvival  and  abundance; 
(5)  possible  threats  to  genetic  integrity 
{e.g.,  from  strays  or  outplants  from 
hatchery  programs);  and  (6)  recent 
events  (e.g.,  a  drought  or  changes  in 
harvest  management)  that  have 
predictable  short-term  consequences  for 
abimdance  of  the  ESU. 

Based  on  these  factors  and  the  best 
available  scientific  information,  NMFS' 
BRT  first  reviewed  the  status  of  the 
Northern  California  ESU  in  its  original 
coast-wide  status  review  for  steelhead 
{Busby  et  al,  1996).  The  BRT  concluded 
that  the  Northern  California  steelhead 
ESU  was  likely  to  become  endangered 
in  the  foreseeable  future.  Population 
abundance  was  determined  to  be  very 
low  relative  to  historical  estimates 
(1930's  dam  counts),  and  recent  trends 
were  downward  in  stocks  for  which 
data  were  available  with  the  exception 
of  two  smnmer  steelhead  stocks. 
Summer  steelhead  abundance  in 
particular  was  very  low  in  this  ESU.  The 
BRT  expressed  particular  concern 
regarding  sedimentation  resulting  in 
part  from  poor  land  management 
practices  and  channel  restructiuing  due 
to  floods.  The  abundance  of  the 
pikeminnow  as  a  predator  in  the  Eel 
Riv6r  was  also  identified  as  a  significant 
concern.  For  the  Mad  River,  in 
particular,  the  BRT  was  concerned 
about  the  influence  of  hatchery  stocks 
both  in  terms  of  genetic  introgression 
and  the  potential  for  ecological 


interactions  between  introduced  stocks 
and  native  stocks. 

The  status  of  the  Northern  California 
ESU  was  reassessed  by  NMFS'  BRT  in 
an  updated  status  review  following  the 
6-month  period  of  deferral  because  of 
scientific  disagreements  (NMFS,  1997a). 
Based  on  this  updated  status  review, 
NMFS'  BRT  once  again  concluded  that 
Northern  California  steelhead  ESU  was 
likely  to  become  endangered  in  the 
foreseeable  futiu-e.  The  BRT  reported 
that  there  was  very  limited  abimdance 
data  available  for  this  ESU,  particularly 
for  winter-run  steelhead.  The  most 
complete  data  set  available  in  this  ESU 
is  a  time  series  of  winter  steelhead  dam 
coimts  on  the  Eel  River  at  Cape  Horn 
Dam.  The  updated  abimdance  data 
(through  1997)  showed  moderately 
declining  long-term  and  short-term 
trends  in  abundance,  and  the  vast 
majority  of  these  fish  were  believed  to 
be  of  hatchery  origin.  These  data  show 
a  strong  decline  in  abundance  prior  to 
1970,  but  no  significant  trend  thereafter. 
Additional  winter  steelhead  data  are 
available  for  Sweasy  Dam  on  the  Mad 
River  which  show  a  significant  decline, 
but  that  data  set  ends  in  1963.  For  the 
seven  populations  where  recent  trend 
data  were  available,  the  only  runs 
showing  recent  increases  in  abundance 
in  the  ESU  were  the  relatively  small 
populations  of  summer  steelhead  in  the 
Mad  River  which  has  had  high  hatchery 
production,  and  winter  steelhead  in 
Prairie  Creek  where  the  increase  may  be 
due  to  increased  monitoring  or 
mitigation  efforts. 

As  in  its  original  assessment,  the  BRT 
continued  to  be  concerned  about  the 
risks  associated  with  interactions 
between  naturally  spawning 
populations  and  hatchery  steelhead  in 
this  ESU.  Of  particular  concern  to  the 
BRT  was  the  potentially  deleterious 
impact  to  wild  steelhead  from  past 
hatchery  practices  at  the  Mad  River 
hatchery,  primarily  from  transfers  of 
non-indigenous  Mad  River  hatchery  fish 
to  other  streams  in  the  ESU  and  the 
production  of  non-indigenous  summer 
steelhead.  These  potentially  deleterious 
hatchery  practices  for  summer  steelhead 
ended  in  1996. 

Habitat  degradation  and  other  factors 
were  also  of  concern  to  the  BRT  in  its 
reassessment  of  the  long-term  risks  to 
this  ESU.  Specific  factors  which  the 
BRT  identified  included  dams  on  the 
upper  Eel  and  Mad  Rivers,  the  likely 
existence  of  minor  blockages  throughout 
the  ESU,  continuing  impacts  of 
catastrophic  flooding  on  the  1960s,  and 
reductions  in  riparian  and  instream 
habitat  and  increased  sedimentation 
from  timber  harvest  activities.  The  BRT 
also  cited  poaching  of  summer  steelhead 


and  predation  from  pikeminnow  in  the 
Eel  River  as  factors  for  concern.  NMFS' 
supplemental  review  of  factors  affecting 
west  coast  steelhead  also  identified 
water  diversion  and  extraction, 
agriculture,  and  mining  as  factors 
affecting  habitat  conditions  for 
steelhead  in  this  ESU  INMFS,  1996). 

In  conjunction  with  this 
reconsideration  of  the  Northern 
California  steelhead  ESU,  NMFS' 
Southwest  Fisheries  Science  Center 
(SWFSC)  recently  completed  another 
updated  status  review  for  this  ESU 
Oanuary  2000  Memorandum  from  Pete 
Adams,  Southwest  Fisheries  Science 
Center  (SWFSC)  to  Rodney  R.  Mchmis, 
Regional  Administrator,  Southwest 
Region  (NMFS.  2000)).  Based  on  a 
review  of  updated  abundance  and  trend 
information  that  was  available  for  this 
ESU,  the  SWFSC  concluded  that  the 
current  status  of  the  ESU  has  not 
changed  significantly  since  it  was  last 
evaluated  by  NMFS'  BRT  in  December 
1997  (NMFS,  1997a).  Updated 
abundance  emd  trend  data  show  small 
increases  for  winter  and  summer 
steelhead  in  the  Eel  River,  but  current 
abundance  is  well  below  estimates  in 
the  1980s  and  even  further  reduced 
from  levels  in  the  1960s.  Redwood 
Creek  summer  steelhead  abundance 
remains  very  low.  There  are  no  new 
data  suggesting  substantial  increases  or 
decreases  in  populations  since  the  last 
updated  status  review  was  completed. 
The  Eel  River  winter  and  summer 
steelhead  populations,  which  represent 
the  best  available  data  set  for  this  ESU, 
are  still  severely  reduced  from  pre— 
1960's  levels. 

Summary  of  Factors  Affecting  the 
Species 

SecUon  4(a)(1)  of  the  ESA  and  NMFS' 
implementing  regulations  (50  CFR  part 
424)  set  forth  procedures  for  listing 
species.  The  Secretary  of  Commerce 
(Secretary)  must  determine,  through  the 
regulatory  process,  if  a  species  is 
endangered  or  threatened  based  upon 
any  one  or  a  combination  of  the 
following  factors:  (1)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  education 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
human-made  factors  affecting  its 
continued  existence. 

NMFS  has  prepared  a  report  that 
summarizes  the  factors  leading  to  the 
decline  of  steelhead  on  the  west  coast 
entitled:  "Factors  for  Decline:  A 
supplement  to  the  notice  of 
determination  for  west  coast  steelhead" 
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(NMFS  1996),  This  report,  available 
upon  request  (see  ADDRESSES  section), 
concludes  th^  cdl  of  the  factors 
identified  in  section  4(a)(1)  of  the  ESA 
have  played  a  role  in  the  decline  of  the 
species.  The  rpport  identifies 
destruction  aild  modification  of  habitat, 
overutilization  for  recreational 
purposes,  and  natiual  and  human-made 
factors  as  beiqg  the  primary  causes  for 
the  decline  of  steelhead  on  the  west 
coast.  NMFS  11996)  identified  several 
factors  that  w  !re  considered  to  have 
contributed  tc  its  decline  of  the 
Northern  California  steelhead  ESU 
including:  impacts  from  historic 
flooding  (principally  in  1964), 
predation,  water  diversions  and 
extraction,  minor  habitat  blockages, 
poaching,  timber  harvest,  agricultiu-e, 
and  mining.  hlMFS's  steelhead  BRT  also 
identified  the  potentially  adverse 
impacts  of  thefrelease  of  non-indigenous 
hatchery-prodKiced  steelhead  in  this 
ESU  as  an  important  factor,  and 
expressed  concerns  regarding  the  lack  of 
reliable  abundance  and  trend  data  for 
assessing  the  status  of  steelhead  in  this 
ESU  (NMFS,  1997a).  Finally,  NMFS  was 
also  concerned  about  the  impacts  of 
recreational  aagling  because  of  the 
depressed  status  of  steelhead 
populations  alid  the  uncertainty 
regarding  the  itatus  of  this  ESU  (March 
11, 1998,  Memorandum  from  William 
Hogarth  to  Rolland  Schmitten  (NMFS, 
1998e)).  The  following  discussion 
briefly  summa  rizes  findings  regarding 
factors  for  decline  across  the  range  of 
west  coast  ste«lhead,  including  the 
Northern  Caliiomia  ESU. 


The  Present  oi 
Modification, 
Steelhead  Haliitat 


Threatened  Destruction. 
)r  Curtailment  of 
or  Range 


Steelhead  oi  i  the  West  Coast  of  the 
United  States  lave  experienced  declines 
in  abundance  n  the  past  several 
decades  as  a  result  of  natural  and 
human  factors!  Forestry,  agricultiu-e, 
mining,  and  urbanization  have 
degraded,  simplified,  and  fragmented 
habitat.  Water  diversions  for  agricultiue, 
flood  control,  domestic,  and 
hydropower  p  orposes  have  greatly 
reduced  or  elii  ninated  historically 
accessible  hab  lat.  Among  other  factors, 
NMFS  (1996) !  pecifically  identified 
timber  harvest,  agriculture,  mining, 
habitat  blocka  jes,  and  water  diversions 
as  important  f  ictors  for  the  decline  of 
steelhead  in  ti  e  Northern  California 
ESU.  NMFS  (1998a)  discussed  these 
factors  in  mon  i  detail.  Studies  estimate 
that  during  thd  last  200  years,  the  lower 
48  states  have  lost  approximately  53 
percent  of  all  i  wetlands  and  the  majority 
of  the  rest  are  severely  degraded  (Dahl 
1990;  Tiner  lfl91).  Washington  and 


Oregon's  wetlands  are  estimated  to  have 
diminished  by  one-third,  while 
California  has  experienced  a  91-percent 
loss  of  its  wetland  habitat  (Dahl,  1990; 
Jensen  et  al.,  1990;  Barboiu'  et  al.,  1991; 
Reynolds  et  al.,  1993).  Loss  of  habitat 
complexity  has  also  contributed  to  the 
decline  of  steelhead.  For  example,  in 
national  forests  in  Washington,  there 
has  been  a  58-percent  reduction  in 
large,  deep  pools  due  to  sedimentation 
and  loss  of  pool-forming  structures  such 
as  boulders  and  large  wood  (FEMAT, 
1993).  Similarly,  in  Oregon,  the 
abundance  of  large,  deep  pools  on 
private  coastal  lands  has  decreased  by 
as  much  as  80  percent  (FEMAT,  1993). 
Sedimentation  from  land  use  activities 
is  recognized  as  a  primary  cause  of 
habitat  degradation  in  the  range  of  west 
coast  steelhead,  including  the  northern 
California  steelhead  ESU. 

Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Education 
Purposes 

Steelhead  are  not  generally  targeted  in 
conunercial  fisheries.  High  seas  driftnet 
fisheries  in  the  past  may  have 
contributed  slightly  to  a  decUne  of  this 
species  in  local  areas,  but  could  not  be 
solely  responsible  for  the  large  declines 
in  abundance  observed  along  most  of 
the  Pacific  coast  over  the  past  several 
decades. 

Steelhead  support  an  important 
recreational  fishery  throughout  most  of 
their  range.  During  periods  of  decreased 
habitat  availability  (e.g. ,  drought 
conditions  or  summer  low  flows  when 
fish  are  concentrated),  the  impacts  of 
recreational  fishing  on  native 
anadromous  stocks  may  be  heightened. 

Although  harvest  of  steelheaa  in  the 
Northern  California  ESU  was  not 
originally  identified  as  a  major  factor  for 
decline  (NMFS  1996),  NMFS  is 
concerned  about  the  impacts  of 
recreational  angling  because  of 
depressed  steelhead  population  levels 
and  the  lack  of  reliable  abundance  and 
trend  data  for  accurately  assessing  the 
status  of  individual  populations  and  the 
ESU  as  a  whole.  Because  of  NMFS' 
concerns  about  recreational  angling 
impacts  to  naturally  reproduced 
steelhead  populations  in  coastal 
watersheds  in  California  north  of  the 
Russian  River,  the  California 
Department  of  Fish  and  Game  (DFG) 
proposed  and  the  California  Fish  and 
Game  Commission  adopted  new 
steelhead  angling  regulations  in  1998  for 
all  watersheds  in  the  Northern 
California  ESU.  These  new  regulations 
prohibited  retention  of  naturally 
spawned  adult  steelhead;  eliminated 
fishing  for  juvenile  steelhead  in 
tributary  streams;  minimized  impacts  on 


juvenile  steelhead  in  mainstem  rearing 
and  migratory  areas  through  a 
combination  of  gear  restrictions  and 
delayed  seasonal  openings;  prohibited 
retention  of  summer  steelhead  during 
their  upstream  migration  and  prohibited 
fishing  in  their  siunmer  holding  areas; 
and  provided  for  directed  harvest  and 
retention  of  hatchery-produced 
steelhead  which  are  fully  marked  state- 
wide. NMFS  (1998b,c,d)  analyzed  these 
new  regulations  and  concluded  that 
they  would  substantially  reduce  fishing 
effort  and  reduce  mortality  to  that 
associated  with  catch-and-release  of 
naturally  produced  steelhead  in  the 
Northern  California  ESU.  These 
regulations  remain  in  effect  and  are 
enforced  by  DFG. 

Disease  or  Predation 

Infectious  disease  is  one  of  many 
factors  that  can  influence  adult  and 
juvenile  steelhead  siuvival.  Steelhead 
are  exposed  to  niunerous  bacterial, 
protozoan,  viral,  and  parasitic 
organisms  in  spawning  and  rearing 
areas,  hatcheries,  migratory  routes,  and 
the  marine  enviroiunents.  Specific 
diseases  such  as  bacterial  kidney 
disease,  ceratomyxosis,  columnaris, 
funmculosis,  infectious  hematopoietic 
necrosis  virus,  redmouth  and  black  spot 
disease,  erythrocytic  inclusion  body 
syndrome,  and  whirling  disease,  among 
others,  are  present  and  are  known  to 
affect  steelhead  and  salmon  (Rucker  et 
al,  1953;  Wood,  1979;  Leek,  1987;  Foott 
et  al.,  1994;  Gould  and  Wedemeyer, 
undated).  Very  little  current  or 
historical  information  exists  to  quantify 
changes  in  infection  levels  and 
mortality  rates  attributable  to  these 
diseases  for  steelhead.  However,  studies 
have  shown  that  natuirally  spawned  fish 
tend  to  be  less  susceptible  to  pathogens 
than  hatchery-reared  fish  (Buchanon  et 
al.,  1983;  Sanders  et  al.,  1992). 

Introductions  of  non-native  species 
and  habitat  modifications  have  resulted 
in  increased  predator  populations  in 
niunerous  river  systems,  thereby 
increasing  the  level  of  predation 
experienced  by  salmonids.  In  the 
Northern  California  steelhead  ESU. 
predation  from  Sacramento  pikeminnow 
that  were  released  into  the  Eel  River  is 
a  major  problem.  Predation  from 
pikeminnow  is  discussed  in  more  detail 
in  NMFS  (1996).  DFG  is  engaged  in  an 
aggressive  campaign  to  control 
pikemiimow  predation  in  the  Eel  River. 
Ongoing  efforts  to  implement  improved 
downstream  flow  releases  from  the 
Potter  Valley  hydroelectric  project  in 
the  upper  Eel  River  may  assist  the  State 
in  its  efforts  to  control  pikemiimow 
predation. 
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Predation  by  marine  mammals  is  also 
of  concern  in  some  areas  experiencing 
dwindling  steelhead  run  sizes.  NMFS 
(1997b)  reviewed  tbe  available  literature 
concerning  the  impacts  of  C2difomia  sea 
lion  and  Pacific  harbor  seal  predation 
on  west  coast  anadromous  salmonids, 
and  concluded  that  there  was 
insufficient  data  in  all  but  one  instance 
(i.e.,  Ballard  Locks  in  Puget  Sound)  to 
conclude  that  pinnipeds  were  having  a 
significant  impact  on  wild  salmon  or 
steelhead  populations.  For  this  reason, 
and  because  of  the  high  likelihood  that 
impacts  might  be  occurring,  the  study 
concluded  that  substantial  additional 
research  was  needed  to  address  this 
issue  further.  Based  on  this  research 
recommendation,  NMFS  has  initiated 
several  field  studies  in  coastal 
watersheds  on  the  west  coast  designed 
to  assess  the  magnitude  of  pinniped 
predation  on  individual  salmon  or 
steelhead  populations.  In  California, 
these  studies  are  being  conducted  in  the 
lower  Klamath  River,  Scott  Creek,  and 
the  San  Lorenzo  River. 

Inadequacy  of  Existing  Regulatory 
Mechanisms 

1.  Federal  Land  and  Water  Management 

The  Northwest  Forest  Plan  (NFP)  is  a 
Federal  land  management  policy  with 
important  benefits  for  west  coast 
steelhead.  While  the  NFP  covers  a  very 
large  area,  the  overall  effectiveness  of 
the  NFP  in  conserving  steelhead  is 
limited  by  the  extent  of  Federal  lands 
and  the  fact  that  Federal  land  ownership 
is  not  uniformly  distributed  in 
watersheds  that  comprise  individual 
ESUs.  The  extent  and  distribution  of 
Federal  lands  limits  the  ability  of  the 
NFP  to  achieve  its  aquatic  habitat 
restoration  objectives  at  watershed  and 
river  basin  scales,  and  highlights  the 
importance  of  complementary  salmon 
habitat  conservation  measures  on  non- 
federal lands  within  the  subject  ESUs. 

Federal  land  ownership  and 
management  in  the  Northern  Ccdifomia 
steelhead  ESU  is  very  limited; 
representing  only  19  percent  of  the  total 
land  area.  Federal  lands  (i.e..  Redwood 
National  Park,  portions  of  Mendocino 
National  Forest,  and  the  Kings  Range 
National  Conservation  Area)  that  do 
occiu-  in  this  ESU  are  also  highly 
fi*agmented,  unlike  some  other  steelhead 
ESUs  (e.g.,  Klamath  Mountains  Province 
and  Snake  River  Basin).  Although 
Federal  lands  are  limited  in  extent  and 
fi-agmented  in  this  ESU,  NMFS  believes 
that  implementation  of  the  NWFP  on 
Mendocino  National  Forest  lands  (upper 
reaches  of  Eel  and  Mad  Rivers)  and 
implementation  of  other  habitat 
protections  in  Redwood  National  Park 


(lower  reach  of  Redwood  Creek)  will 
provide  some  limited  benefits  to 
steelhead.  Nevertheless,  long-term 
habitat  protection  and  the  key  to 
achieving  properly  functioning  habitat 
conditions  in  this  ESU  continues  to  be 
improvement  in  non-Federal  land 
management,  particularly  those  lands 
used  for  timber  harvest. 

Because  listed  coho  salmon  occur  on 
Federal  lands  in  the  Northern  California 
steelhead  ESU,  NMFS  routinely  engages 
the  U.S.  Forest  Service,  Biueau  of  Land 
Management,  and  Redwood  Creek 
National  Park  in  ESA  section  7 
consultations  to  ensile  that  ongoing  or 
proposed  activities  do  not  jeopardize 
coho  salmon  or  adversely  modify  its 
critical  habitat.  Through  this  section  7 
consultation  process,  NMFS  ensures 
that  the  NFP  and  other  protective 
measures  are  fully  implemented  on 
Federal  lands  that  occiu^  in  this  ESU. 
These  measures  are  also  expected  to 
benefit  steelhead. 

The  Pacific  Gas  and  Electric 
Company's  (PG&E)  Potter  Valley 
hydroelectric  project  is  a  major  diverter 
of  water  from  the  mainstem  Eel  River, 
which  is  located  in  the  Northern 
California  ESU.  This  water  is  diverted 
into  the  Russian  River  basin  to  generate 
hydroelectric  power  and  provide  water 
for  agricultiu-e  and  urbem  uses.  Pursuant 
to  a  Federal  Energy  Regulatory 
Commission  (FERC)  licensing 
requirement,  PG&E  implemented  a  10- 
year  monitoring  program  in  the  Eel 
River  for  the  purpose  of  developing 
recommendations  for  modifying  the 
flow  release  schedule  and  other  project 
facilities  and/or  operations  necessary  to 
protect  and  maintain  fishery  resources, 
including  steelhead.  This  study  was 
completed  in  1996,  as  was  construction 
of  a  $14  million  dollar  fish  screen 
facility  at  the  Van  Arsdale  Dam 
diversion  on  the  Eel  River.  Based  on  the 
results  of  the  monitoring  study,  PG&E 
has  developed  a  proposal  for  project 
operations  that,  along  with  several 
others,  are  the  subject  of  National 
Environmental  Policy  Act  review  for 
ongoing  FERC  license  amendment 
proceedings.  FERC  is  currently 
conducting  environmental  review  of 
this  proposal  with  input  from  NMFS, 
DFG  and  the  U.S.  Fish  &  Wildlife 
Service  (USFWS).  Implementation  of  an 
alternative  that  provides  additional 
instream  flows  in  the  Eel  River,  and 
provides  for  Sacramento  pikeminnow 
control,  in  conjunction  with  the  new 
fish  screening  facility,  would  be 
expected  to  improve  habitat  quality  and 
benefit  steelhead  in  this  ESU  by 
increasing  survival. 

On  March  1, 1999,  the  Pacific  Lumber 
Company,  the  State  of  California,  the 


Department  of  the  Interior,  and  the 
Department  of  Commerce  entered  into  a 
complex  land  pui;chase,  land  exchange 
and  Habitat  Conservation  Plan  (PALCO 
HCP)  transaction  covering  the 
Headwaters  Forest,  Elk  Head  Springs 
Forest  and  the  remainder  of  Pacific 
Lumber  Company's  land  holdings  in 
Hiunboldt  County  California.  The 
Federal  and  state  governments  acquired 
approximately  10,000  acres  of  conifer 
and  hardwood  forest,  over  3,000  acres  of 
which  is  ancient  redwoods,  some  of 
which  are  over  1 ,000  years  old.  This 
land  is  now  subject  to  Federal  and  state 
control  under  conservation  easements. 

The  PALCO  HCP,  which  has  a  50-year 
term,  covers  211,000  acres  of  non- 
Federal  land  timber  lands  in  several 
drainages  that  occur  in  the  northern 
portion  of  Northern  California  steelhead 
ESU.  These  include  portions  of  several 
tributaries  to  Humboldt  Bay  (Elk  River, 
Jacoby  Creek,  Freshwater  Creek,  and 
Salmon  Creek),  and  portions  of  the  Van 
Duzen  River  (including  Yager  Creek), 
Eel  River,  Bear  River,  Salt  River,  and 
Mattole  River  watersheds.  The  PALCO 
HCP  affects  the  following  federally 
listed  and  candidate  anadromous 
salmonid  ESUs:  (l)Southem  Oregon/ 
Northern  California  coho  salmon 
(threatened),  (2)  Northern  California 
steelhead  (candidate),  and  (3)  California 
Coastal  Chinook  salmon  (threatened). 
The  HCP  also  covers  numerous 
terrestrial  species  listed  under  the  ESA 
and  California  Endangered  Species  Act. 

The  PALCO  HCPs  Operating 
.  Conservation  Program  (Program) 
contains  the  conservation  and 
management  measures  and 
prescriptions  necessary  to  minimize, 
mitigate,  and  monitor  the  impacts  of 
take  of  the  covered  species  resulting 
from  timber  operations.  The  Program 
incorporates  specific  conservation  plans 
for  all  terrestrial  and  aquatic  species 
covered  under  the  HCP,  along  with 
measiu'es  to  conserve  habitat  diversity 
and  structural  componenls. 

An  Aquatics  Conservation  Plan  (ACP) 
is  an  integral  part  of  the  overall 
Program.  The  goal  of  the  ACP  is  to 
maintain  or  achieve  over  time  properly 
functioning  aquatic  habitat  conditions, 
which  are  essential  to  the  long-term 
survival  of  salmonids.  The  reduction  in 
land  management  impacts  and  habitat 
improvement  that  will  be  realized 
through  implementation  of  the  ACP  will 
also  benefit  other  species. 

Monitoring  for  implementation, 
effectiveness,  and  trends  is  a  critical 
component  of  the  Program.  The 
monitoring  component  includes  an 
independent  third-party  monitor  to 
determine  if  the  provisions  of  the 
aquatics  plan  are  effective  and  whether 
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the  aquatic  lu  bitat  is  responding  as 
expected.  The  re  is  also  a  provision  for 
adaptive  man  igement  if  the  results  are 
not  aspredict 3d. 

NMFS  helices  that  the  conservation 
measures  con  ained  in  the  HCP  will 
protect  and  pi  ovide  for  long-term 
conservation  i  )f  steelhead  populations 
occurring  on  I  'ALCO  lands  in  the 
Northern  California  ESU. 

2.  Land  Management 

The  California  Department  of  Forestry 
and  Fire  Protaction  (CDF)  enforces 
California's  fcf«st  practice  rules  (FPRs) 
on  non-Federil  (private  and  State 
managed  forests)  lands.  These  rules  are 
promulgated^irough  the  State  Board  of 
Forestry  (BOFJ).  Timber  harvest 
activities  hav6  been  documented  to 
result  in  adverse  effects  on  streams  and 
stream  side  zdnes  including  the  loss  of 
large  woody  debris,  increased 
sedimentation,  loss  of  riparian 
vegetation,  ana  the  loss  of  habitat 
complexity  and  connectivity  (NMFS 
1996). 

The  vast  ma  jority  of  freshwater 
habitat  in  the  viorthem  California 
steelhead  ESU  (approximately  81 
percent  of  total  land)  is  on  non-Federal 
lands,  with  th^  majority  being  privately 
owned.  For  thfe  major  river  basins  in  this 
ESU  (i.e.  Redwood  Creek,  Mad  River, 
Eel  River,  Matjlole  River,  Ten  Mile  River, 
Noyo  River,  Big  River,  Albion  River, 
Navarro  Riverl  Garcia  River,  and  Gualala 
River),  privata  forest  lands  average 
about  75  percent  of  the  total  acreage, 
with  a  range  of  42  percent  (Eel  River)  to 
94  percent  (Gualala  River). 

NMFS  reviewed  the  California  FPRs 
as  part  of  its  li  sting  determination  for 
the  Northern  (talifomia  steelhead  ESU 
(53  FR  13347;  March  19,  1998).  That 
review  conclu  Jed  that  although  the 
FPRs  mandate  protection  of  sensitive 
resources  sucli  as  anadromous 
salmonids,  th^  FPRs  and  their 
implementation  and  enforcement  do  not 
accomplish  this  objective.  Specific 
problems  witlj  the  FPRs  include:  (1) 
protective  provisions  that  are  not 
supported  by  icientific  literature;  (2) 
provisions  that  are  scientifically 
inadequate  to  protect  salmonids 
including  steelhead;  (3)  inadequate  and 
ineffective  ciunulative  effects  analyses; 
(4)  dependenc  b  upon  registered 
professional  f(  Testers  that  may  not 
possess  the  necessary  level  of  multi- 
disciplinary  technical  expertise  to 
develop  timbe  r  harvest  plans  (THPs) 
protective  of  silmonids;  (5)  dependence 
by  CDF  on  oth  er  State  agencies  to 
review  and  co  nment  on  THPs;  (6) 
failure  of  CDF  to  incorporate 
recommendati  ons  from  other  agencies; 
and  (7)  inadec  uate  enforcement  due  to 


stafftng  limitations.  NMFS  further 
concluded  that  vmtil  a  comprehensive 
scientific  peer  review  process  was 
implemented  and  appropriate  changes 
to  the  FPRs  and  the  THP  approval 
process  were  made,  properly 
functioning  habitat  conditions  woidd 
not  be  ensiued  on  non-Federal  lands  in 
the  Northern  California  steelhead  ESU. 

The  NMFS/Cahfomia  MOA  which 
was  entered  into  in  March  1998  to 
ensure  the  conservation  of  north  coast 
steelhead  in  California  contained 
specific  provisions  to  address  NMFS' 
concerns  over  the  Cabfomia  FPRs.  In 
the  NMFS/Califomia  MOA,  the  State 
committed  to:  Xl)  conduct  a  scientific 
review  of  the  State's  FPRs,  including 
their  implementation  and  enforcement; 
(2)  make  appropriate  changes  in 
implementation  and  enforcement  of  the 
FPRs  based  on  this  review;  and  (3)  make 
reconunendations  to  the  BOF  for 
changes  in  the  FPRs  if  they  were  found 
to  be  necessary  for  the  conservation  of 
Northern  California  coastal  anadromous 
salmonids.  Full  implementation  of  these 
provisions  in  the  NMFS/Califomia 
MOA,  including  implementation  of 
changes  in  the  FPRs  by  January  1,  2000, 
was  a  critical  factor  in  NMFS's  decision 
to  not  list  this  ESU. 

hi  accordance  with  these  provisions, 
a  subcommittee  of  the  state's  scientific 
review  panel  for  its  Watershed 
Protection  Program  was  appointed  to 
undertake  an  independent  review  of  the 
FPRs.  The  subcommittee's  review  and 
recommendations  were  completed  and 
presented  to  the  BOF  in  June  1999.  The 
scientific  review  panel  concluded  that 
California's  FPRs,  including  their 
implementation  through  the  timber 
harvest  plan  process,  do  not  ensure 
protection  of  anadromous  salmonid 
populations.  Based  in  part  on  the 
scientific  review  panel  report  and 
findings  in  July  1999,  the  California 
Resources  Agency  and  CalEPA  jointly 
presented  the  BOF  with  a  proposed  rule 
change  package  designed  to  address 
shortcomings  in  the  state's  existing 
FPRs.  The  BOF  circulated  the  proposed 
rule  package  for  public  review,  held 
several  meetings  and  two  public 
hearings  on  the  proposals  from  July 
until  October  1999,  but  failed  to  take 
action  to  adopt  any  of  the  proposed  FPR 
changes. 

As  a  result  of  the  listing  of  coho 
salmon  in  coastal  watersheds  in 
northern  California,  the  counties  of  Del 
Norte,  Siskiyou,  Trinity,  Humboldt,  and 
Mendocino  developed  and  have 
implemented  a  multi-county,  regional 
approach  to  assessing  and  improving 
county-controlled  activities  in  order  to 
enhance  the  quality  and  increase  the 
quantity  of  salmonid  habitat  that  is 


potentially  affected  by  those  county 
activities.  NMFS  and  the  State  of 
California  have  contributed  funding  to 
this  multi-county  planning  effort. 

This  coiinty-level  conservation 
planning  approach  involves  a  thorough 
review  of  general  plans,  ordinances, 
procedures,  practices,  and  policies 
developed  and  implemented  at  the 
county  level.  Through  the  assessment 
and  evaluation  of  these  county- 
controlled  mechanisms,  a  process  is 
being  developed  that  will  enable  the 
coimties  to  exert  control  at  the  local 
level  over  hiunan  activities  that  can 
adversely  affect  anadromous  salmonid 
populations  and  habitat.  This  multi- 
coimty  planning  effort  culminated  in  a 
Memorandum  of  Agreement  (Multi- 
County  MOA)  which  was  signed  by  all 
five  coimties  in  late  1997.  Under  the 
terms  of  the  Multi-Coimty  MOA,  the 
counties  agreed  to  embark  on  a 
cooperative  planning  and  restoration 
effort;  assess  the  adequacy  of  existing 
general  plans,  coimty  policies  and 
practices,  zoning  and  other  land  use 
ordinances;  review  county  management 
procedures  that  affect  anadromous 
salmonid  habitat  in  each  county; 
recommend  changes  to  specific  cotmty 
ordinances  and/or  practices  as 
necessary;  develop  a  watershed-based 
education  and  technical  assistance/ 
training  program  for  local  agencies  and 
decision-makers  that  will  foster  better 
understanding  of  the  linkages  between 
land  use  and  county  maintenance 
practices  and  salmonid  habitat;  and  seek 
to  establish  some  form  of  regidatory 
recognition  at  the  state  and/or  Federal 
level. 

This  multi-county  assessment  is  being 
used  to  docimient  the  effectiveness  of 
existing  regulations.  Where  the 
assessment  identifies  areas  for 
improvement,  the  planning  effort  will 
develop  alternative  policies,  ordinances 
and  practices  that  are  suitable  for 
maintaining  or  enhancing  anadromous 
salmonid  habitat.  The  assessment  will 
address  the  need  to  focus  public  works 
projects  on  sites  that  improve  fisheries 
habitat.  A  watershed-based  approach 
will  be  used,  even  where  watersheds 
cross  county  boundaries,  to  ensure  that 
enhancement  efforts  are  complementary 
to  nattiral  ecosystem  processes. 

The  outcome  of  this  county-level 
effort  is  expected  to  be  a  comprehensive 
and  coordinated  analysis  of  local  land 
use  regulations.  Where  it  is  found  that 
development  standards  such  as 
subdivision  restrictions,  zoning,  and 
capital  improvement  programs  may  not 
adequately  maintain  or  restore  salmonid 
habitat,  model  ordinances  will  be 
developed  for  consideration  by  each  of 
the  participating  coimties.  Conversely, 
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innovative  approaches  for  land  use 
(such  as  density  modifications  and 
standards  that  preserve  habitat 
functions)  developed  by  some  coimties 
will  be  presented  as  options  for  the 
other  counties.  This  collaborative, 
regionally  based  planning  effort  is 
designed  to  be  complementary  with 
state  and  national  salmonid  recovery 
efforts.  The  planning  process 
encourages  public  participation  through 
direct  contact  with  interested  public 
agencies,  landowners,  community 
organizations,  environmental  groups, 
industry  representatives,  and  others. 
The  public  process  is  being 
implemented  through  public  hearings, 
meetings,  scoping  sessions,  forums  and 
other  avenues. 

Agricultural  activity  has  had  multiple 
and  often  severe  impacts  on  salmonid 
habitat.  These  include  depletion  of 
needed  flows  due  to  irrigation 
withdrawals;  blocking  of  fish  passage  by 
diversion  or  other  structvu'es; 
destruction  of  riparian  vegetation  and 
bank  stability  by  grazing  or  cultivation 
practices;  and  channelization  resulting 
in  loss  of  side-channel  and  wetland- 
related  habitat  (NMFS.  1996). 

Impacts  from  agricultural  and  grazing 
practices  have  not  historically  been 
closely  regulated  in  California.  This  is 
an  important  concern  to  NMFS  because 
a  significant  portion  of  the  acreage  in 
the  Northern  California  ESU  is 
comprised  of  farmland.  For  example, 
farmland  constitutes  approximately  25- 
30  percent  of  the  total  acreage  of 
Humboldt  and  Mendocino  counties, 
which  in  tiim  constitutes  much  of  the 
Northern  California  ESU.  Private  lands, 
and  public  lands  not  administered  by 
the  Federal  government,  are  now  being 
addressed  by  the  California  Rangeland 
Water  Quality  Management  Program 
(CRWQMP),  which  was  adopted  by  the 
State  Water  Resources  Control  Board 
and  CDF  in  1995.  The  CRWQMP  is  a 
water  quality  improvement  program 
based  on  the  volimtary  participation  of 
landowners  for  compliance  with  state 
and  federal  non-point  source  pollution 
reduction  requirements.  The  CRWQMP 
was  initiated  as  a  cooperative  effort 
among  the  livestock  industry, 
conservation  organizations,  and  state 
and  Federal  agencies,  to  address  the 
impacts  of  grazing  and  land  use 
practices  on  water  quality  in  streams 
that  flow  through  private  property. 
Through  this  program,  private 
landowners  will  be  able  to  maintain 
rangeland  productivity  and  enhance 
landowners'  abilities  to  manage  these 
lands  in  a  manner  that  maintains  water 
quality  standards  necessary  for  the 
siuvival  and  recovery  of  listed 
salmonids. 


Between  1995-1998,  rangeland  plans 
were  developed  under  the  CRWQMP  for 
more  than  250,000  acres  on  the  north 
coast,  ranging  from  San  Francisco  to  the 
Oregon  border.  The  State  plans  to 
review  the  implementation  status  of 
these  plans  at  intervals  of  3,5  and  10 
years,  provided  that  sufficient  resources 
are  available.  NMFS  is  encouraged  by 
these  ongoing  efforts.  Plans  that  are 
consistent  with  this  guidance  are  likely 
to  result  in  meeting  state  water  quality 
standards,  but  the  program  is  voluntary 
and  it  is  uncertain  to  what  extent  their 
implementation  will  contribute  to 
improved  habitat  conditions  and 
riparian  function. 

The  USDA  Natural  Resources 
Conservation  Service  (NRCS),  NMFS, 
USFWS,  the  U.S.  Environmental 
Protection  Agency  (EPA),  the  California 
Association  of  Resource  Conservation 
Districts  (CARCD),  and  the  State  of 
California  have  recendy  developed  a 
joint  approach  that  is  expected  to 
encourage  the  volimtary  use  of 
improved  conservation  management 
practices  for  agricultm-e  on  private  land. 
Recognizing  that  recovery  of  listed  and 
other  at-risk  salmonid  populations 
depends  on  the  willing  participation  of 
private  landowners,  these  agencies  have 
the  goal  of  providing  an  incentive  to 
landowners  to  enhance  the  quaUty  and 
quantity  of  habitat  needed  by  species  of 
concern.  To  accomplish  this  goal,  the 
agencies  have  agreed  to  support 
cooperative  approaches  and  consensus- 
building  activities,  foster 
communication  among  agencies  and 
private  landowners,  share  resources  and 
information,  and  establish  strong, 
effective  working  relationships  that 
instill  trust  and  promote  sound 
stewardship. 

This  agreement  is  the  subject  of  a 
draft  Memorandum  of  Understandii^ 
(MOU)  among  the  partner  agencies. 
Through  the  procedures  described  in 
the  MOU,  practices  contained  in  the 
NRCS  Field  Office  Technical  Guides 
(FOTG)  will  undergo  ESA  section  7 
review  by  NMFS  and  USFWS.  For  those 
practices  that  NMFS  and  USFWS 
determine  are  not  likely  to  adversely 
affect  listed  species  or  critical  habitat, 
the  landowner  should  have  confidence 
that  those  practices,  if  implemented  in 
accordance  with  the  FOTG  standards 
and  specifications,  v»rill  not  result  in  any 
additional  permitting  requirement  or 
penalties  imder  the  ESA.  The  objective 
of  this  MOU  is  to  encourage  the 
adoption  of  protective  land  use 
practices  on  private  lands,  to  provide 
some  regulatory  assurance  for 
landowners,  to  improve  habitat 
conditions  for  sensitive  species,  to 
continue  sustainable  economic 


production  on  private  lands,  to  facilitate 
better  coordination  among  the  partner 
agencies,  and  to  foster  better  awareness 
and  support  for  conservation  programs 
throughout  the  State. 

The  next  step  in  the  NRCS  MOU 
process  will  be  to  incorporate  the 
specific  interests  of  the  State  of 
California.  The  current  draft  MOU  lacks 
language  describing  the  roles  and 
responsibilities  of  the  State.  The  draft 
MOU  is  under  review  by  the  state  and 
upon  completion  is  expected  to  be 
formally  signed  by  all  parties. 

3.  Dredge,  Fill,  and  In-water 
Construction  Programs 

The  Army  Corps  of  Engineers  (COE) 
regulates  removal/fill  activities  imder 
section  404  of  the  Clean  Water  Act 
(CWA),  which  requires  that  the  COE  not 
permit  a  discharge  that  would  "cause  or 
contribute  to  significant  degradation  of 
the  waters  of  the  United  States."  One  of 
the  factors  that  must  be  considered  in 
this  determination  is  cumulative  effects. 
However,  the  COE  guidelines  do  not 
specify  a  methodology  for  assessing 
cumulative  impacts  or  how  much 
weight  to  assign  them  in  decision- 
making. Furthermore,  the  COE  does  not 
have  in  place  any  process  to  address  the 
additive  effects  of  the  continued 
development  of  waterfront,  riverine, 
coastal,  and  wetland  properties. 

The  COE,  state,  and  local 
governments  have  developed  and 
implemented  procedures  reviewing, 
approving,  cmd  monitoring  gravel 
mining  activities  in  Del  Norte  and 
Humboldt  counties  which  are 
authorized  under  a  Letter  of  Permission 
(LOP)  process.  This  process  regulates 
gravel  mining  in  a  substantial  portion  of 
the  Northern  California  ESU  (including 
the  Mad,  Eel  and  Van  Duzen  Rivers) 
where  listed  coho  salmon  and  chinook 
salmon  populations  also  occur.  These 
procedures  are  designed  to  provide 
substantially  improved  protection  for 
anadromous  salmonids  and  their 
habitats,  including  steelhead.  Important 
elements  of  the  process  include:  a 
prohibition  on  gravel  mining  in  the 
active  channel  and  on  trenching  except 
in  limited  instances,  a  restriction  on 
gravel  operations  to  the  dry  season, 
monitoring  of  channel  cross  sections  to 
detect  changes  in  channel  morphology 
and  habitat  conditions,  fisheries 
monitoring,  and  gravel  mining  on  a 
sustained  yield  basis.  An  additional 
element  of  the  process  in  Humboldt 
County  is  the  participation  of  an 
independent  scientific  review 
committee,  which  makes  annual 
recommendations  on  gravel  extraction 
limits  and  site  design  features  in  order 
to  minimize  adverse  impacts. 
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Additionally  any  channel  crossings 
must  be  desij  ned  to  allow  for  fish 
passage.  NMFS  participated  in  the 
development  of  these  procedures  and 
has  concluded,  through  section  7 
consultation  With  the  COE,  that  these 
procedures  vuill  not  jeopardize  the 
continued  existence  of  coho  salmon  or 
steelhead.  NMFS  recently  reinitiated 
formal  consultation  with  the  COE  on  the 
LOP  process  to  address  the  final  critical 
habitat  desigi  lation  for  coho  salmon  and 
the  recent  lis!  ing  of  California  Coastal 
chinook  salm  on  as  threatened. 

Section  16Q3  of  the  California  Fish 
and  Game  Coide  requires  that  any  person 
who  proposei  i  a  project  that  will 
substantially  divert  or  obstruct  the 
natural  flow  i  ir  substantially  change  the 
bed,  channel  Or  river  bank  of  any  river, 
stream  or  lakt,  or  use  materials  from  a 
streambed,  n*  itify  the  DFG  before 
beginning  an; '  work.  The  authorization 
for  these  activities  imder  section  1603  is 
called  a  Lake  or  Streambed  Alteration 
Agreement.  Beginning  May  1,  1999,  the 
1603  process  ivas  significantly  modified 
to  require  a  h  gher  level  of  review  by 
DFG  that  is  ir  compliance  with  the 
California  En  rriroimiental  Quality  Act 
(CEQA).  Any  proposed  project  that  DFG 
determines  m  ay  substantially  adversely 
affect  existinj  fish  and  wildlife 
resources  wil  need  to  comply  with  the 
CEQA  standa  'd  of  mitigating  project 
impacts  to  th(  i  level  of  insigniJRcance. 
The  new  stan  iard  for  project  review  has 
resulted  in  in  :reasing  the  time  needed 
for  project  ap|  jroval  from  2  weeks  to  60- 
120  days. 

Although  tAe  state  has  substantially 
improved  the  level  of  project  review 
under  the  16C  3  process  to  comply  with 
the  new  CEQi^  standard,  the  state  has 
not  submitted  the  program  to  NMFS  for 
review  to  det«  rmine  whether  it 
adequately  pr  Qtects  anadromous 
salmonids.  Tl  le  state  currently  issues 
1603  streambod  alteration  agreements  to 
project  applic  ants  with  the  disclosure 
that  the  applic  ;ant  may  still  need  to 
obtain  incidei  ital  take  authorization 
from  NMFS.  In  most  cases,  however, 
where  a  proje  :t  proposes  a  stream  or 
watercourse  e  lodification  and  listed 
species  are  prssent,  a  Clean  Water  Act, 
section  404  pi  srmit  from  the  COE  is 
required.  Wit  lin  the  geographic  area 
encompassing  the  Northern  California 
steelhead  ESI  K  the  presence  of  listed 
coho  and  chinook  salmon  populations 
requires  the  C  OE  to  consult  with  NMFS 
under  section  7  of  the  ESA  prior  to  the 
issuance  of  4(  4  permits. 

4.  Water  Qual  ity  Programs 

Under  Clea  i  Water  Act  section 
303(d),  states,  territories,  and  authorized 
Tribes  are  req  iiired  to  establish  lists  of 


impaired  water  bodies,  set  priorities  for 
addressing  the  pollutant  source,  and 
write  pollutant  control  plans  to  achieve 
and  maintain  water  quality  standards. 
These  plans.  Total  Maximum  Daily 
Loads  (TMDLs),  provide  an  effective 
mechanism  for  determining  the  causes 
of  water  body  impairment,  quantifying 
the  various  pollutant  sources,  and 
setting  targets  for  reducing  pollutant 
discharges.  Generally,  states  are 
responsible  for  developing  TMDLs  and 
related  implementation  plans,  which  are 
subject  to  EPA  review  and  approval.  If 
the  EPA  disapproves  a  TMDL  or  if  a 
state  fails  to  establish  one,  the  EPA  is 
required  to  step  in  and  establish  the 
TMDL.  The  TMDL  is  then  implemented 
through  existing  regidatory  and  non- 
regulatory  programs  to  control,  reduce, 
or  eliminate  pollution  from  both  point 
and  non-point  sources. 

The  TMDL  process  provides  a  flexible 
assessment  and  planning  framework  for 
identifying  load  reductions  or  other 
actions  needed  to  attain  water  quality 
standards  such  as  protection  of  aquatic 
life,  provision  of  safe  drinking  water, 
etc.  The  TMDL  should  address  all 
significant  stressors  (e.g.,  chemicals, 
temperatures,  sediment  loads)  that 
cause  or  threaten  to  cause  deleterious 
effects  to  water  quality.  The  TMDL 
assessment  is  the  sum  of  the  individual 
waste  load  allocations  from  point 
sources,  non-point  sources,  natural 
sources,  and  an  appropriate  margin  of 
safety  to  account  for  uncertainty.  The 
TMDL  may  address  single  or  multiple 
pollutants  but  must  clearly  identify  the 
links  between  the  water  quality 
impairment  (or  threat)  of  concern,  the 
causes  of  the  threat  or  concern,  and  the 
load  reductions  or  conservation  actions 
needed  to  remedy  or  prevent  the 
impairment. 

As  TMDL  assessments  and 
implementation  plans  are  developed 
and  approved,  the  State  of  California, 
through  the  State  Water  Resources 
Control  Board  and  the  nine  Regional 
Water  Quality  Control  Boards,  will 
adopt  and  implement  the  TMDLs.  The 
TMDL  contains  a  problem  statement, 
numeric  targets,  source  analysis, 
allocations  of  loads  or  controls,  and  a 
monitoring  plan.  The  implementation 
component  includes  descriptions  of 
land  management  practices,  remediation 
activities,  and  restoration  projects 
necessary  to  attain  the  goals  established 
in  the  TMDL  assessment.  It  is  through 
the  implementation  plan  that  necessary 
controls  and  restoration  actions  are 
assigned  to  specific  parties  and 
attainment  schedules  are  promulgated. 

In  coastal  watersheds  of  northern 
California,  38  water  body  segments  have 
been  identified  as  impaired  and  have 


been  scheduled  for  development  of 
TMDLs.  The  schedule  for  development 
of  TMDLs  in  northern  California 
extends  to  the  year  2011  (Russian  River 
and  Lake  Pillsbury).  The  schedule  in 
this  area  is  driven  in  part  by  a  consent 
decree  (Pacific  Coast  Federation  of 
Fishermen 's  Associations,  et  al.  v. 
Marcus,  No.  95-4474  MHP.  March  11, 
1997).  Under  this  consent  decree,  EPA 
agreed  to  oversee  the  development  of 
TMDLs  on  18  rivers  on  the  north  coast 
of  California,  12  of  which  are  located 
within  the  Northern  California  steelhead 
ESU. 

The  consent  decree  establishes  a 
schedule  for  developing  TMDL  criteria 
for  listed  rivers.  Under  this  schedule, 
seven  river  basins  in  the  Northern 
California  ESU  would  have  TMDLs 
developed  within  the  next  2  years,  with 
the  remaining  rivers  having  TMDLs 
developed  by  2002.  This  legally-binding 
schedule  is  expected  to  result  in 
significant  progress  on  improving  the 
beneficial  uses  of  these  watersheds, 
where  the  beneficial  use  has  been 
identified  as  habitat  for  salmonids. 

On  May  28, 1998,  the  North  Coast 
Regional  Water  Quality  Control  Board 
approved  a  TMDL  for  the  Garcia  River. 
The  TMDL  contains  the  following 
elements:  (1)  Findings  that  the  Garcia 
River  is  impaired  due  to  sediment  and 
temperatiire  impacts  resulting  from  land 
use  practices,  primarily  timber 
operations  and  related  activities;  (2) 
adoption  of  the  Water  Quality 
Attainment  Strategy  as  part  of  the  Water 
Quality  Control  Plan  for  the  North  Coast 
Region  (Basin  Plan)  that  would 
eliminate  90  percent  of  total 
controllable  road-related  sediment 
sources  within  20  years  and  50  percent 
of  controllable  upslope  sediment 
sources  within  40  yeeirs;  (3)  numeric 
targets  including  specified  numerical 
values  for  percent  fine  sediments, 
frequency  of  pools  in  stream  habitat 
profiles,  and  improving  trends  in  large 
woody  debris;  (4)  an  implementation 
plan  which  specifies  that  either  default 
prescriptions  be  observed  or  a  site- 
specific  plan  be  implemented  that 
provides  assurances  that  source 
reduction  targets  will  be  met;  (5) 
assurances  that  sediment  reduction  or 
control  goals  are  capable  of  being  met 
and  that  site-specific  planning  and 
implementation  by  landovtmers  provides 
a  flexible  framework;  and  (6)  a 
monitoring  plan  to  verify  that 
conservation  practices  are  implemented 
and  are  effective. 

The  TMDL  process  provides  a 
flexible,  adaptive  management  approach 
that  relies  on  substantial  public  input 
and  participation  to  set  targets,  identify 
protection  measures,  and  implement 
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and  monitor  corrective  practices.  The 
completion  of  the  Garcia  River  TMDL, 
and  the  initiation  of  TMDLs  for  the 
other  listed  rivers,  represents  a 
significant  step  forward  in  improving 
watershed  health  for  steelhead  and 
other  salmonids  on  the  north  coast  of 
California.  In  the  long-term,  the 
development  and  implementation  of 
these  TMDLs  should  be  beneficial  for 
steelhead.  However,  their  development 
and  implementation  will  be  difficult 
and  it  will  take  many  years  to  assess 
their  efficacy  in  protecting  steelhead 
habitat.  Furthermore,  it  is  essential  that 
the  EPA  consults  with  NMFS  on  the 
formidation  of  TMDLs  in  waters  that 
contain  listed  salmonids.  Such 
consultations  will  help  ensure  that 
TMDLs  adequately  address  the  needs  of 
these  species. 

5.  State  Hatchery  and  Harvest 
Management 

In  an  attempt  to  mitigate  the  loss  of 
habitat  and  enhance  fishing 
opportunities,  extensive  hatchery 
programs  have  been  implemented 
throughout  the  range  of  steelhead  on  the 
west  coast.  While  some  of  these 
programs  have  succeeded  in  providing 
fishing  opportunities,  the  impacts  of 
these  programs  on  native,  naturally 
reproducing  stocks  are  not  well 
understood.  Competition,  genetic 
introgression,  and  disease  transmission 
resulting  from  hatchery  introductions 
may  significantly  reduce  the  production 
and  survival  of  native,  natvu^ly- 
reproducing  steelhead  (NMFS,  1996). 
Collection  of  native  steelhead  for 
hatchery  broodstock  purposes  often 
harms  small  or  dwindling  natiual 
populations.  On  the  other  hand,  when 
properly  managed,  hatcheries  can  play 
an  important  role  in  steelhead  recovery 
through  carefully  controlled 
supplementation  programs. 

In  the  past,  non-native  steelhead 
stocks  have  been  introduced  as 
broodstock  in  hatcheries  and  widely 
transplanted  in  many  coastal  rivers  and 
streams  in  California  (Bryant,  1994; 
Busby  et  al..  1996;  NMFS,  1997a). 
Because  of  problems  associated  with 
this  practice,  DFG  has  developed  and 
implemented  a  Salmon  and  Steelhead 
Stock  Management  Policy.  This  policy 
recognizes  that  mixing  of  non-native 
stocks  with  native  stocks  is  detrimental, 
and  seeks  to  maintain  the  genetic 
integrity  of  all  identifiable  stocks  of 
salmon  and  steelhead  in  California,  as 
well  as  to  minimize  interactions 
between  hatchery  and  natural 
populations. 

NMFS's  BRT  identified  the 
potentially  adverse  impacts  of 
interactions  between  hatchery  (Mad 


River  hatchery)  and  wild  steelhead  as  an 
important  concern  with  regard  to  the 
Northern  California  ESU  (NMFS, 
1997a).  As  part  of  its  strategic 
management  plan  for  this  ESU.  DFG  has 
implemented  several  changes  in  its 
hatchery  practices.  In  addition,  DFG  has 
implemented  several  additional 
measures  pursuant  to  the  1998  NMFS/ 
California  MOA.  These  hatchery 
management  measures  include:  (1) 
marking  of  all  hatchery  steelhead 
released  fix)m  the  Mad  River  hatchery 
and  all  cooperative  rearing  facilities  in 
the  Northern  California  ESU;  (2) 
continuation  of  long-standing  hatchery 
management  practices  aimed  at 
minimizing  hatchery  and  wild  steelhead 
interactions  including  prohibitions  on 
stocking  of  resident  trout  in  anadromous 
waters;  releasing  hatchery  steelhead 
only  at  times,  sizes  and  places  that 
minimize  impacts  on  naturally 
produced  fish;  only  releasing  hatchery 
fish  that  are  determined  to  be  healthy; 
(3)  initiation  of  monitoring  efforts 
intended  to  measure  hatchery  fish  stray 
rates;  and  (4)  a  joint  NMFS/DFG  review 
of  the  Mad  River  hatchery  including  its 
stocking  history,  analysis  of  cxurent 
broodstock,  and  its  consistency  with  the 
strategic  management  plan  for  the 
Northern  California  ESU. 

In  conjunction  with  the  improved 
hatchery  management  practices,  in-river 
sport  fisheries  in  the  Northern 
California  ESU  now  focus  on  harvest  of 
marked,  hatchery-produced  steelhead, 
and  sport  fishing  regulations  have  been 
modified  to  protect  wild  adult  and 
juvenile  steelhead. 

Other  Natural  or  Human-Made  Factors 
Affecting  Continued  Existence  of 
Steelhead 

Natural  climatic  conditions  have 
exacerbated  the  problems  associated 
with  degraded  and  altered  riverine  and 
estuarine  habitats.  Persistent  drought 
conditions  have  reduced  already  limited 
spawning,  rearing  and  migration  habitat. 
Climatic  conditions  appear  to  have 
resulted  in  decreased  ocean 
productivity  which,  during  more 
productive  periods,  may  help  offset 
degraded  freshwater  habitat  conditions 
(NMFS,  1996a). 

Efforts  Being  Made  to  Protect  West  Coast 
Steelhead 

Section  4(b)(1)(A)  of  the  ESA  requires 
the  Secretary  of  Commerce  to  make 
listing  determinations  solely  on  the 
basis  of  the  best  scientific  and 
commercial  data  available  after  al 

conducting  a  review  of  the  status  of  the 
species  and  after  taking  into  accoimt 
efforts  being  made  to  protect  the 
species.  Therefore,  in  making  its  listing 


determinations,  NMFS  first  assesses  the 
status  of  the  species  and  identifies 
factors  that  have  lead  to  the  decline  of 
the  species.  NMFS  then  assesses 
conservation  measures  to  determine  if 
they  ameliorate  risks  to  the  species. 

In  judging  the  efficacy  of  existing 
conservation  efforts,  NMFS  considers 
the  following:  (1)  The  substantive, 
protective,  and  conservation  elements  of 
such  efforts;  (2)  the  degree  of  certainty 
such  efforts  will  be  reliably 
implemented;  and  (3)  the  presence  of 
monitoring  provisions  that  determine 
effectiveness  and  that  permit  adaptive 
management  (NMFS,  1996b).  In  some 
cases,  conservation  efforts  may  be 
relatively  new  and  may  not  have  had 
time  to  demonstrate  their  biological 
benefit.  In  such  cases,  provisions  for 
adequate  monitoring  and  funding  of 
conservation  efforts  are  essential  to 
ensure  that  intended  conservation 
benefits  are  realized. 

As  part  of  its  west  coast  steelhead 
status  review,  NMFS  reviewed  an  array 
of  protective  efforts  for  steelhead  and 
other  salmonids,  ranging  in  scope  from 
regional  strategies  to  local  watershed 
initiatives.  NMFS  has  summarized  some 
of  the  major  efforts  in  a  dociiment 
entitled  "Steelhead  Conservation 
Efforts:  A  Supplement  to  the  Notice  of 
Determination  for  West  Coast  Steelhead 
imder  the  Endangered  Species  Act" 
(NMFS,  1996c).  NMFS  also  reviewed 
conservation  measures  being 
implemented  by  the  State  of  California 
for  steelhead  at  the  time  of  its  final 
listing  determination  for  the  Northern 
California,  Klamath  Mountains 
Province,  and  Central  Valley  steelhead 
ESUs  (63  FR  13347).  The  following 
sections  update  the  current  status  of  the 
State  of  California's  conservation  efforts 
for  steelhead  with  particular  emphasis 
on  the  Northern  California  steelhead 
ESU. 

The  State  of  California's  conservation 
efforts  that  address  steelhead  in  the 
Northern  California  ESU  include:  (1) 
development  of  the  state's  Watershed 
Protection  Program,  which  includes 
funding  and  implementation  of  an 
expanded  watershed  planning  and 
habitat  restoration  program;  (2) 
implementation  of  the  DFG's  strategic 
management  plan  for  the  Northern 
California  ESU;  and  (3)  implementation 
of  the  1998  NMFS/Califomia  MOA 
which  addresses  management  of  coastal 
steelhead  in  northern  California.  The 
status  of  these  conservation  efforts  is 
discussed  in  more  detail  here. 

California  Watershed  Protection 
Program  and  Implementation  of  SB  271 

In  July  1997,  California's  Governor 
created  the  state's  Watershed 
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Restoration  a  ad  Protection  Council 
(WPRC)  for  t]  le  pvirpose  of:  (1) 
overseeing  all  state  activities  aimed  at 
watershed  protection  and  enhancement, 
including  thq  conservation  and 
restoration  ol  anadromous  salmonids  in 
California;  aqd  (2)  directin^he 
development  of  a  Califomia^atershed 
Protection  Program  that  would  provide 
for  the  conservation  of  anadromous 
salmonids  in'the  State  of  California.  A 
working  grougp  of  the  WPRC  issued  a 
detailed  report  in  December  1998 
entitled  "Projecting  California's 
Anadromous  Fisheries."  The  Executive 
Order  that  established  this  program 
expired  in  January  1999.  However, 
continued  coordination  of  the  program 
is  occiirring  Under  the  auspices  of  the 
California  Biodiversity  Coimcil.  NMFS 
is  encouLrage<l  that  the  State  initiated  a 
comprehensive,  watershed-based 
approach  to  $almon  management  and 
restoration,  fajut  the  California 
Watershed  P^tection  Program  is  still 
under  development  and  has  not  been 
implemented  as  originally  envisioned. 

To  support  the  Governor's  WPRC  and 
its  efforts  to  develop  a  Watershed 
Protection  Prbgram,  DFG  implemented  a 
$3  million  Watershed  Initiative  in  1997- 
98  for  coastal  watershed  projects  north 
of  San  Francjsco,  through  its  Fishery 
Restoration  (grants  Program.  These 
projects  focu$ed  on  watershed  and 
riparian  habitat  restoration,  instream 
habitat  restoiBtion,  and  watershed 
evaluation,  auessment,  planning, 
restoration  project  maintenance,  and 
monitoring.  Beginning  in  1998-1999, 
DFG  funded  additional  staff  positions  to 
assist  in  watershed  planning  efforts  and 
grant  proposal  development. 

A  key  elenient  of  the  state's 
Watershed  Protection  Program  that  is 
also  specified  in  the  1998  NMFS/ 
California  MOA  is  DFG's 
implementation  of  an  expanded  habitat 
restoration  program  for  coastal 
salmonids,  including  steelhead.  In  1997, 
the  California  legislature  enacted  Senate 
Bill  271  whi(ii  provided  DFG  with  $43 
million  over  b  years  for  habitat 
restoration  a^d  watershed  planning  to 
benefit  anadinmous  salmonids  in 
coastal  watersheds,  including  the 
geographic  area  which  encompasses  the 
Northern  California  steelhead  ESU.  The 
program  was  initiated  in  1997-98  and 
has  expanded  since  that  time.  Based  on 
the  SB  271  lagislation,  funding  is 
expected  to  dontinue  through  at  least 
2002.  Substantial  funding  from  this 
program  has  been  committed  to  habitat 
restoration,  ebhancement,  and 
watershed  plknning  efforts  within  the 
Northern  California  steelhead  ESU  since 
1997-98.  Throughout  Humboldt  and 
Mendocino  dounties,  which  constitute 


much  of  the  geographic  area  comprising 
the  Northern  California  steelhead  ESU, 
DFG  has  funded  over  200  projects 
costing  in  excess  of  $7.5  million  during 
the  past  3  years  (1997-98  through  1999- 
2000).  NMFS  participates  as  an  ex- 
officio  member  of  the  Advisory 
Committee  that  reviews  the  distribution 
of  SB  271  grant  funding,  to  help  ensure 
that  available  funds  are  spent  on    ' 
projects  that  will  contribute  to  the 
conservation  of  listed  salmonids, 
including  north  coast  steelhead.  In 
addition  to  the  expanded  habitat 
restoration  program  funded  by  SB  271, 
DFG  has  added  additional  staff 
positions  to  assist  in  administering  the 
program,  provide  technical  support  in 
the  development  of  watershed  plans  and 
habitat  restoration  projects,  and 
implement  a  new  steelhead  monitoring 
and  adaptive  management  program 
throughout  coastal  northern  California. 

Northern  California  Steelhead  ESU 
Strategic  Plan 

In  February  1998,  DFG  completed  its 
strategic  management  plan  for  steelhead 
stocks  in  the  Northern  California  ESU 
(DFG  1998).  In  March  1998,  the  state 
and  DFG  formally  committed  to 
implement  this  plan  as  part  of  the 
NMFS/Califomia  MOA.  The  plan 
describes  existing  and  new  management 
measures  for  recreational  steelhead 
angling,  steelhead  hatchery  programs, 
and  steelhead  monitoring,  assessment, 
and  adaptive  management  efforts  in  this 
ESU.  In  addition,  the  plan  describes 
DFG's  ongoing  efforts  to  protect  and 
enhance  steelhead  habitat  within  this 
ESU.  These  management  measures  were 
intended  to  provide  immediate 
protection  for  steelhead  populations  in 
this  ESU,  while  longer-term  measures 
were  implemented  to  protect 
anadromous  fish  habitat  on  non-federal 
lands  through  the  Watershed  Protection 
Program  and  the  SB  271  habitat 
restoration  program.  The  main  elements 
of  the  Northern  California  steelhead 
strategic  management  plan  are  briefly 
discussed  here. 

(a)  Harvest  Measures 

The  strategic  management  plan 
includes  several  harvest  management 
actions  which  are  intended  to  reduce 
impacts  on  adult  and  juvenile  steelhead 
in  the  Northern  California  ESU.  These 
include:  (1)  no  retention  of  immarked 
(i.e.,  natiu-ally  produced)  adult  and 
juvenile  steelhead  in  all  rivers  and 
streams;  (2)  fishing  closures  in  steelhead 
rearing  tributaries  to  protect  juveniles; 
(3)  expanded  closures  in  mainstem 
rivers  through  May  to  protect 
outmigrating  juvenile  steelhead;  and  (4) 
various  gear  and  bait  restrictions 


designed  to  reduce  mortality  associated 
with  incidental  hooking  of  steelhead. 

In  February  and  Marai  1998,  the 
California  Fish  and  Game  Commission 
(Commission)  adopted  emergency 
changes  to  the  State's  inland  fishing 
regulations  which  were  intended  to 
implement  the  harvest  regulation 
changes  contained  in  the  Northern 
California  steelhead  strategic 
management  plan.  In  conjunction  with 
the  final  listing  determination  for  this 
ESU  in  March  1998(63  FR  13347), 
NMFS  reviewed  these  regulatory 
changes  and  concluded  that  they  would 
substantially  reduce  impacts  to  adult 
and  juvenile  steelhead  and  also  assist  in 
the  conservation  of  the  ESU  (NMFS 
1998).  These  emergency  regulations 
were  formally  enacted  by  the 
Commission  in  June  1998  following 
public  review  and  comment,  and  they 
currently  remain  in  place.  NMFS 
believes  that  these  angling  regulations 
continue  to  provide  the  reduction  in 
impacts  and  conservation  benefits  that 
were  expected  at  the  time  the  decision 
was  made  not  to  list  this  ESU  in  March 
1998. 

(b)  Hatchery  Measures 

The  strategic  plan  for  the  Northern 
California  ESU  contains  a  wide  range  of 
existing  and  new  hatchery  management 
measures  that  are  intended  to  reduce  the 
impacts  of  hatchery  steelhead  programs 
on  wild  steelhead  populations  in  this 
ESU.  Measures  incorporated  into  the 
plan  include:  (1)  release  strategies  that 
require  a  minimum  6  inches  (15.2  cm) 
size  and  release  at  the  hatchery  rather 
than  off-site;  (2)  marking  of  all  hatchery- 
produced  fish  that  are  released  and  the 
implementation  of  spawner  siuveys  to 
assess  the  extent  to  which  hatchery  fish 
stray  into  natural  spawning  areas;  (3)  a 
commitment  to  reduce  hatchery  releases 
or  implement  other  changes  in  hatchery 
practices  if  significant  straying  of 
hatchery  fish  is  foimd  to  occur;  (4)  a  cap 
on  hatchery  production  to  current 
levels,  regular  health  checks  during 
each  rearing  cycle,  and  the  destruction 
of  diseased  fish  that  cannot  be 
effectively  treated;  (5)  a  review  of  the 
existing  operating  procedures  for  all 
cooperative  rearing  facilities  permitted 
by  the  state;  and  (6)  adoption  of  a 
requirement  that  all  cooperative 
facilities  develop  and  submit  5-year 
management  plans  to  the  State  for 
approval.  NNffS  previously  reviewed 
these  existing  and  new  hatchery 
management  measures  and  concluded 
that  they  would  substantially  reduce 
potential  impacts  to  wild  steelhead 
(NMFS  1998d).  Because  of  NMFS 
concerns  regarding  the  operations  of  the 
the  Mad  River  Hatchery  which  is 
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located  in  this  ESU.  DFG  also 
committed  in  the  1998  NMFS/California 
MO  A  to:  (1)  undertake  a  comprehensive 
review  of  the  hatchery  program, 
including  its  stocking  history  and 
genetic  analysis  of  current  broodstock; 
and  (2)  develop  a  plan  to  eliminate  any 
adverse  impacts  of  hatchery  operations 
on  Northern  California  steelhead  if 
necessary. 

DFG  implemented  a  statewide  mass- 
marking  program  for  its  hatchery 
steelhead  programs  beginning  in  1997 
which  includes  the  hatchery  steelhead 
programs  in  the  Northern  California 
steelhead  ESU.  DFG  is  also  requiring  all 
cooperative  rearing  programs  that 
produce  steelhead  in  this  ESU  to  mark 
all  released  fish.  This  marking  program 
has  continued  since  its  implementation 
in  1997  and  DFG  is  committed  to 
continuing  this  program  into  the  future. 
DFG  and  the  NMFS  have  also  initiated 
a  comprehensive  review  of  DFG's 
hatchery  programs  in  this  ESU  (Mad 
River  Hatchery  and  cooperative  rearing 
programs),  with  the  objective  of 
ensuring  that  these  programs  are 
compatible  with  the  conservation  of 
naturally  produced  steelhead.  This 
review  is  expected  to  be  completed  in 
2000.  Comprehensive  monitoring  of 
stray  rates  for  hatchery  produced  fish 
has  not  been  implemented  in  this  ESU, 
but  DFG  expects  to  begin  a  north  coast 
steelhead  stray  rate  monitoring  program 
in  2000. 

(c)  Steelhead  Monitoring  and  Adaptive 
Management 

The  strategic  management  plan  for  the 
Northern  California  ESU  identifies 
ongoing  and  expanded  monitoring 
programs  to  assess  steelhead  abundance. 
A  commitment  to  implement  these 
programs  is  contained  in  the  1998 
NMFS/Califomia  MOA.  A  key  element 
of  this  monitoring  program  was  a 
commitment  to  establish  a  joint 
scientific  and  technical  team  including 
representatives  from  DFG  and  NMFS  to 
design  appropriate  detailed  monitoring 
programs  for  steelhead  in  this  ESU. 
NMFS  considered  these  monitoring 
efforts  criticcilly  important  given  the 
uncertain  status  of  steelhead 
populations  in  these  ESUs,  and 
indicated  that  adequate  State  funding 
was  critical  to  implementing  the 
program  (63  FR  13347).  As  part  of  the 
NMFS/Califomia  MOA,  both  DFG  and 
NMFS  conunitted  to  seek  adequate 
funding  for  this  program.  The  DFG  has 
taken  significant  steps  to  implement  this 
expanded  steelhead  monitoring  program 
in  the  Northern  California  steelhead 
ESU,  but  the  full  program  has  not  yet 
been  fully  developed  or  implemented. 
The  DFG  has  committed  significant 


fiscal  resources  to  hire  and  redirect 
existing  staff  resoiut:es  to  create  a  north 
coast  steelhead  monitoring  team  and 
program  that  will  address  the  Northern 
California  steelhead  ESU  as  well  as 
areas  further  north  in  California,  and 
has  established  a  scientific  and 
technical  team  to  guide  development  of 
this  effort.  Comprehensive  monitoring 
proposals  have  been  developed  and  are 
under  review  by  the  scientific  and 
technical  team.  NMF.S  expects  the 
finalized  monitoring  program  for  this 
ESU  to  be  implemented  in  early  2000. 

NMFS/Califomia  Memorand,um  of 
Agreement 

NMFS  evaluated  a  vfide  range  of 
conservation  efforts  that  California  had 
adopted  or  was  in  the  process  of 
developing  in  conjunction  with  its 
decision  not  to  list  the  Northern 
California  steelhead  ESU  (63  FR  13347). 
NMFS  concluded  that  DFG's  harvest 
and  hatchery  prognuns  for  this  ESU 
would  contribute  to  increasing 
escapement  of  adults,  substantially 
reduce  impacts  on  juveniles  resulting  in 
increased  survival,  and  reduce  adverse 
impacts  of  hatchery  populations  on  wild 
fish.  In  the  near-term,  NMFS  expected 
these  measures  would  contribute  to 
improved  survival  and  population 
stability  for  steelhead.  In  addition, 
DFG's  monitoring  and  adaptive 
management  programs  were  expected  to 
provide  state  and  Federal  managers  with 
the  ability  to  assess  the  status  of 
steelhead  populations  and  their 
response  to  harvest  and  hatchery 
management  changes.  However,  NMFS 
was  also  concerned  that  California's 
habitat  protection  efforts,  [e.g., 
development  of  a  Watershed  Protection 
Program  and  implementation  of  the 
expanded  habitat  restoration  program 
established  by  SB  271),  were  not 
adequate  to  secure  properly  functioning 
habitat  conditions  for  this  ESU  over  the 
long-term.  To  address  these  concerns, 
NMFS  entered  into  a  MOA  with  the 
State  (NMFS/Califomia  MOA  1998). 

Under  the  terms  of  the  NMFS/ 
California  MOA,  the  State  committed  to 
a  broad  range  of  measures  including:  (1) 
compliance  with  existing  State 
regulations,  with  particular  emphasis  on 
the  management  measiues  contained  in 
the  strategic  management  plans  for 
north  coast  steelhead;  (2) 
implementation  of  harvest  and  hatchery 
management  measures  contained  in  the 
strategic  management  plan  for  Northern 
Cahfomia  steelhead;  (3)  implementation 
of  a  monitoring  evaluation  and  adaptive 
management  program  for  steelhead, 
including  those  elements  contained  in 
the  strategic  management  plan  for 
Northern  California  steelhead;  (4) 


continued  implementation  of  a 
California  Watershed  Protection 
Program,  including  the  SB  271 
watershed  planning  and  habitat 
restoration  program  in  coastal 
watersheds,  and  the  joint  review  and 
revision  of  the  State's  forest  practice 
rules  (FPRs),  in  conjunction  vdth  a 
scientific  review  panel  to  ensure  that 
the  revised  FPRs  were  adequate  to 
conserve  anadromous  salmonids, 
including  steelhead.  As  previously 
discussed,  because  of  the 
preponderance  of  private  timber  lands 
and  timber  harvest  activity  in  the 
Northern  California  ESU,  NMFS 
considered  this  to  be  a  critically 
important  provision  in  the  MOA.  » 

Many  of  the  provisions  in  the  NMFS/ 
California  MOA  relating  to  the  Northem 
California  steelhead  ESU  have  been  or 
are  being  implemented  by  the  state; 
however,  critically  important  provisions 
related  to  revision  of  the  FPRs  have  not 
been  implemented.  The  current  status  of 
the  State's  effort  to  implement  the  MOA, 
with  particular  regard  to  the  Northem 
California  steelhead  ESU,  is  discussed 
here. 

(a)  Compliance  with  Existing  State 
Regulations 

In  accordance  with  section  4  of  the 
NMFS/Califomia  MOA,  DFG  made 
recommendations  to  the  Fish  and  Game 
Commission  to  implement  detailed 
angling  regulation  changes  contained  in 
the  strategic  management  plan  for 
Northem  CaUfomia  steelhead.  The 
Commission  adopted  these 
recommendations  on  an  emergency 
basis  in  February  1998  and  permanent 
regulations  became  effective  in  August 
1998.  Within  this  ESU,  these  regulations 
specifically  prohibit  retention  of 
naturally  spawned  adult  steelhead, 
prohibit  fishing  for  naturally  produced 
juvenile  steelhead  in  tributary  streams, 
minimize  the  angling  impacts  on 
juvenile  steelhead  in  mainstem  rearing 
areas  through  gear /bait  restrictions, 
prohibit  retention  of  summer  steelhead 
and  prohibit  fishing  in  their  summer 
holding  areas,  and  provide  for  the 
retention  of  marked,  hatchery-produced 
steelhead. 

(b)  Harvest  and  Hatchery  Management 

In  accordance  with  section  6  of  the 
NMFS/Califomia  MOA,  two  provisions 
have  been  implemented.  First,  the  DFG 
recommended  and  the  Fish  and  Game 
Commission  adopted  permanent 
regulations  that  provide  only  for  the 
retention  of  non-listed,  hatchery- 
produced  steelhead.  Second,  the  DFG 
has  implemented  a  statewide  mass 
marking  program  for  hatchery  produced 
steelhead.  This  program  was  initiated 
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with  brood  ye  u'  1997  steelhead  released 
in  winter  19911,  and  the  marking 
program  has  dontinued  annually  since 
that  time.  Thi$  program  has  resulted  in 
complete  marking  of  all  steelhead 
produced  at  tlie  Mad  River  Hatchery 
which  is  locat  sd  in  this  ESU.  In 
addition,  DFG  is  requiring  that  all 
cooperative  re  aring  programs  that 
produce  steeliead  mark  them  prior  to 
release.  I 

Three  additional  provisions  contained 
in  section  6  of  the  NMFS/Califomia 
MOA  have  not  yet  been  implemented, 
but  are  either  in  progress  or  will  be 
initiated  shortty.  To  date,  DFG  has  not 
implemented  b  process  for  establishing 
recovery  and  strategic  goals  for  north 
coast  steelhead.  including  this  ESU,  nor 
has  it  initiated  a  monitoring  program  to 
measure  stray  jrates  of  hatchery 
produced  stee^ead.  However,  the  DFG 
has  established  a  North  Coast  Steelhead 
Monitoring  Program  to  develop  and 
implement  a  r  lonitoring  program, 
which  will  in(  ;lude  the  Northern 
California  steelhead  ESU,  and  a  joint 
scientific  and  jtechnical  team  to  provide 
guidance  to  the  program.  DFG  has 
developed  a  preliminary  monitoring 
program  and  i^  consulting  the  joint 
scientific  and  technical  team  to  refine 
that  program,  and  is  exploring  options 
for  establishing  recovery  and  strategic 
goals  within  tms  ESU.  NMFS 
anticipates  th^t  this  program  will 
commence  in  2000.  Although  the 
monitoring  prbgram  specified  in  the 
NMFS/Califoitiia  MOA  has  not  been 
fully  implemented,  DFG  has  continued 
to  carry  out  sek^eral  monitoring  and 
research  progBaras  on  the  north  coast, 
primarily  in  tl  le  Klamath  Mountains 
Province  ESU  which  have  provided 
data  useful  foi  the  management  of 
steelhead.  Finally.  NMFS  and  DFG  have 
recently  undettalcen  a  state-wide  review 
of  the  state's  natchery  programs, 
including  the  Mad  River  Hatchery 
which  in  locaied  in  this  ESU.  as  well  as 
the  state's  cooperative  rearing  program 
which  has  a  small  number  of  projects 
within  this  ESU.  This  review  is 
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section,  DFG  has  not  yet  completed 
development  of  the  study  plan  or 
initiated  a  comprehensive  monitoring 
program.  Second,  DFG  has  secured  the 
necessary  funding  to  establish  a  north 
coast  steelhead  monitoring  program, 
including  the  dedication  of  professional 
staff  and  the  acquisition  of  necessary 
equipment  and  facilities.  A  preliminary 
monitoring  program  plan  has  been 
developed  by  the  monitoring  program 
staff  and  this  plan  is  currently  under 
review  by  the  joint  scientific  and 
technical  team. 

(d)  California's  Watershed  Protection 
Program 

Section  9  of  the  NMFS/Califomia 
MOA  commits  the  State  to  continue 
development  of  its  Watershed 
Protection  Program,  with  a  specific 
element  addressing  salmonid 
conservation,  and  to  coordinate  with 
NMFS  in  estabUshing  a  scientific  review 
panel  that  would  advise  the  State  in  its 
development  of  this  program.  In 
addition.  Section  9  commits  the  state  to 
direct  personnel  and  fiscal  resources  to 
implement  an  expanded  habitat 
restoration  program  in  coastal 
watersheds  using  SB  271  funds.  Details 
of  the  state's  Watershed  Protection 
Program  and  DFG's  efforts  to  implement 
expanded  watershed  planning  and 
habitat  restoration  in  coastal  watersheds 
were  described  previously  (see  Efforts 
Being  Made  to  Protect  West  Coast 
Steelhead). 

Section  9  of  the  NMFS/Califomia 
MOA  contains  several  measures  relating 
to  the  review  and  revision  of  the  State's 
FPRs  because  of  NMFS's  concerns 
regarding  the  effects  of  State-regulated 
timber  harvest  on  freshwater  habitat 
conditions  for  anadromous  salmonids, 
including  steelhead  in  the  Northern 
California  ESU.  Specifically,  the  NMFS/ 
California  MOA  calls  for:  (1)  a  joint 
review  of  the  FPRs  by  NMFS  and  the 
State,  including  their  implementation 
and  enforcement;  (2)  the  State  to  make 
appropriate  changes  in  implementation 
and  enforcement,  if  necessary;  (3)  the 
state,  in  consultation  with  NMFS,  to 
make  recommendations  to  the  BOF  for 
changes  in  the  FPRs  necessary  to 
conserve  anadromous  salmonids;  and 
(4)  the  BOF  to  complete  action  on  the 
recommended  changes  in  the  FPRs  by 
January  2000.  Full  implementation  of 
these  NMFS/Califomia  MOA 
provisions,  including  implementation  of 
changes  in  the  FPRs  by  January  1,  2000, 
was  a  critical  factor  in  NMFS's  decision 
to  not  list  the  Northern  California 
steelhead  ESU. 

In  accordance  with  these  provisions, 
the  state  established  a  subcommittee  of 
the  scientific  review  panel  for  its 


Watershed  Protection  Program  to 
luidertake  an  independent  review  of  the 
State's  FPRs.  hi  June  1999,  this 
subcommittee  submitted  a  report  to  the 
BOF  which  concluded  that  the  state's 
FPRs,  including  their  implementation 
through  the  timber  harvest  plan  process, 
do  not  ensure  protection  of  anadromous 
salmonid  populations.  Based  in  part  on 
the  scientific  review  panel's  findings, 
the  Secretaries  of  the  California 
Resources  Agency  and  CalEPA  jointly 
presented  a  proposed  package  of  FPR 
revisions  to  the  BOF  in  July  1999  that 
was  designed  to  address  shortcomings 
identified  by  the  scientific  review 
committee.  At  its  October  6-7, 1999, 
meeting,  the  BOF  failed  to  take  action  to 
adopt  the  proposed  rule  changes, 
thereby  eliminating  to  possibility  of 
implementing  improvements  in 
California's  FPRs  by  January  1,  2000. 

Proposed  Determination 

The  ESA  defines  an  endangered 
species  as  any  species  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  a  threatened 
species  as  any  species  likely  to  become 
an  endangered  species  within  the 
foreseeable  futvu-e  throughout  all  or  a 
significant  portion  of  its  range.  Section 
4Cb)(l)  of  the  ESA  requires  that  the 
listing  determination  be  based  solely  on 
the  best  scientific  and  commercial  data 
available,  after  conducting  a  review  of 
the  status  of  the  species  and  after  taking 
into  account  those  efforts,  if  any,  being 
made  to  protect  such  species. 

hi  December  1997,  the  NMFS'  BRT 
concluded  that  the  Northern  California 
steelhead  ESU  was  likely  to  become 
endangered  within  the  foreseeable 
future  based  on  a  review  of  the  best 
available  biological  information  (NMFS 
1997).  Based  on  a  review  of  updated 
abundance  and  trend  information  that 
was  available  for  this  ESU,  NMFS's 
Southwest  Fisheries  Science  Center 
(NMFS/Tiburon  Lab  1/2000),  concluded 
that  the  current  biological  status  of  the 
ESU  has  changed  little  since  it  was  last 
evaluated  by  NMFS'  BRT.  Updated 
abundance  and  trend  data  show  small 
increases  for  winter  and  summer 
steelhead  in  the  Eel  River,  but  current 
abundance  is  well  below  estimates  in 
the  1980s  and  even  further  reduced 
from  levels  in  the  1960s.  Redwood 
Creek  summer  steelhead  abundance 
remains  very  low.  There  are  no  new 
data  suggesting  substantial  increases  or 
decreases  in  populations  since  the  last 
updated  status  review  was  completed. 
The  Eel  River  winter  and  summer 
steelhead  populations,  which  represent 
the  best  available  data  set  for  this  ESU, 
are  still  severely  reduced  from  pre- 
1960s  levels. 
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After  taking  into  consideration  state 
and  Federal  efforts  for  the  conservation 
of  steelhead,  NMFS  previously  decided 
that  threats  to  the  ESU  were  sufficiently 
reduced  that  a  listing  of  the  Northern 
California  steelhead  ESU  as  threatened 
was  unnecessary.  The  key  Federal  and 
state  conservation  measures  which 
NMFS  concluded  reduced  threats  to  this 
ESU  were:  (1)  implementation  of  the 
NMFS/Califomia  MOA,  with  particular 
emphasis  on  the  provisions  intended  to 
improve  non-Federal  forest  land 
protections  because  of  the 
predominaiice  of  non-Federal  lands  in 
the  California  portion  of  this  ESU  (81 
percent  non-Federal  land);  (2) 
substantial  changes  to  in-river  harvest 
regulations  by  California;  and  (3) 
general  improvements  in  the  ESU 
resulting  from  implementation  of  the 
DFG's  strategic  management  plan  for 
this  ESU,  the  State's  Watershed 
Protection  Program,  and  other 
provisions  in  the  NMFS/Califomia 
MOA  which  serve  to  implement 
steelhead  angling  regulation  changes, 
hatchery  steelhead  management 
changes,  habitat  protections  and 
restoration,  and  expanded  steelhead 
monitoring. 

As  previously  discussed  in  this 
docvmient,  California  has  implemented 
several  of  the  conservation  measures 
that  NMFS  relied  upon  in  making  its 
decision  not  to  list  the  Northern 
California  ESU.  Specifically,  the  state 
has  enacted  substantied  changes  to  the 
state's  in-river  angling  regulations  in 
1998  to  protect  coastal  steelhead 
populations  including  steelhead  in  this 
ESU.  These  regulations,  with  slight 
modification,  remain  in  effect,  and 
NMFS  believes  they  continue  to  provide 
the  substantial  protection  and 
conservation  benefits  that  were 
expected  to  occur  at  the  time  of  the 
decision  not  to  list  this  ESU.  The  State 
has  also  implemented,  or  begim  to 
implement,  several  other  conservation 
measures  for  this  ESU,  including 
extensive  watershed  planning  and/or 
habitat  restoration  through  the  SB  271 
program,  marking  of  hatchery  produced 
steelhead  and  other  improvements  in 
hatchery  practices,  and  steelhead 
monitoring.  Although  impiementatiod 
of  some  of  these  measures  has  been 
delayed,  as  is  the  case  for  the  steelhead 
monitoring  program,  NMFS  continues  to 
believe  that  these  efforts  will 
collectively  benefit  steelhead  in  this 
ESU  and  will  eventually  contribute  to 
an  improved  understanding  of  its  status. 

Although  these  conservation  efforts 
are  expected  to  benefit  steelhead  in  this 
ESU,  NMFS  continues  to  believe  that 
improved  habitat  protection  and 
restoration  of  properly  functioning 


freshwater  habitat  conditions  for 
spawning,  rearing,  and  migration  are 
essential  to  the  long-term  survival  and 
recovery  of  this  ESU.  Because  Federal 
land  ownership  is  both  fragmented  and 
limited  in  this  ESU  (approximately  19 
percent  of  ESU),  the  key  to  achieving 
habitat  protection  and  properly 
functioning  habitat  conditions  in  this 
ESU  is  the  improvement  of  land 
management  activities  on  non-Federal 
lands  (approximately  81  percent  of 
ESU).  To  ensure  improved  protection  of 
habitat  on  non-Federal  lands  in  this 
ESU,  the  NMFS/Califomia  MOA 
contained  several  provisions  for  the 
review  and  modification  of  the  state's 
FPRs.  Full  implementation  of  these 
provisions,  including  implementation  of 
changes  in  the  FPRs  by  January  1 ,  2000. 
was  a  critical  factor  in  NMFS's  previous 
decision  not  to  list  this  ESU.  Because 
the  State  has  failed  to  implement 
changes  in  the  FPRs  as  called  for  in  the 
NMFS/Califomia  MOA,  critically 
important  conservation  measures  are 
not  being  implemented  to  reduce  the 
threats  to  this  ESU  from  timber  harvest 
activities  on  non-Federal  lands.  For  this 
reason,  NMFS  concludes  that  the 
conservation  measures  fail  to  provide 
for  the  attainment  of  properly 
functioning  habitat  conditions  necessary 
to  provide  for  the  long-term  protection 
and  conservation  of  this  ESU. 

Based  on  a  review  of  the  best 
available  information,  therefore,  NMFS 
concludes  that  the  Northern  California 
steelhead  ESU  warrants  listing  as  a 
threatened  species  at  this  time.  In 
arriving  at  this  determination,  NMFS 
carefully  considered  the  December  1997 
scientific  conclusions  of  the  BRT 
regarding  this  ESU,  the  results  of  an 
updated  status  review  for  the  ESU,  and 
the  current  status  of  all  Federal,  state, 
and  local  conservation  efforts  directed 
at  this  ESU,  including  implementation 
of  provisions  for  the  NMFS/Califomia 
MOA  for  steelhead. 

NMFS  has  previously  examined  the 
relationship  between  hatchery  and 
natural  populations  of  steelhead  in  this 
ESU,  and  also  assessed  whether  any 
hatchery  populations  are  essential  for 
their  recovery.  At  this  time,  NMFS  does 
not  believe  any  specific  hatchery 
populations  warrant  listing. 

At  this  time,  NMFS  is  omy  proposing 
to  list  the  anadromous  life  forms  of  O. 
mykiss. 

Prohibitions  and  Protective  Measures 

Section  4(d)  of  the  ESA  requires 
NMFS  to  issue  protective  regulations  it 
finds  necessary  and  advisable  to  provide 
for  the  conservation  of  threatened 
species.  Section  9  of  the  ESA  prohibits 
violations  of  protective  regulations  for 


threatened  species  promulgated  under 
section  4(d).  The  4(d)  protective 
regulations  may  prohibit,  with  respect 
to  the  threatened  species,  some  or  all  of 
the  acts  which  section  9  of  the  ESA 
prohibits  with  respect  to  endangered 
species.  These  section  9  prohibitions 
and  4(d)  regulations  apply  to  all 
individuals,  organizations,  and  agencies 
subject  to  U.S.  jurisdiction.  NMFS 
intends  to  develop  and  promulgate  a 
4(d)  protective  regulation  for  the 
Northem  Califomia  steelhead  ESU  in  a 
separate  rulemaking.  The  process  for 
completing  the  4(d)  mle  will  provide 
the  opportunity  for  public  comment  on 
the  proposed  protective  rengidations. 

In  the  case  of  threatened  species, 
NMFS  has  flexibility  under  section  4(d) 
to  tailor  the  protective  regulations  to 
provide  for  the  conservation  of  the 
species.  Even  though  existing 
conservation  efforts  and  plans  are  not 
sufficient  to  preclude  the  need  for 
listing  at  this  time,  they  are  nevertheless 
valuable  for  improving  watershed  health 
and  restoring  fishery  resources.  In  those 
cases  where  well-developed,  reliable 
conservation  plans  exist,  NMFS  may 
choose  to  incorporate  them  into  the 
recovery  planning  process,  starting  with 
the  protective  regulations.  For  example, 
the  interim  4(d)  rule  for  the  Southern 
Oregon/Northem  Califomia  coho  (62  FR 
24588.  May  7,  1997)  does  not  prohibit 
habitat  restoration  activities  conducted 
in  accordance  with  approved  plans,  nor 
does  it  prohibit  fisheries  conducted  in 
accordance  with  an  approved  state 
management  plan.  NMFS  has  recentiy 
proposed  4(d)  regulations  for  all 
threatened  ESUs  of  steelhead  (64  FR 
73479).  Future  4(d)  rules  may  contain 
limited  take  prohibitions  applicable  to 
activities  such  as  forestry,  agriculture, 
and  road  construction,  when  such 
activities  are  conducted  in  accordance 
with  approved  conservation  plans. 

Sections  7(a)(2)  and  7(a)(4)  of  the  ESA 
require  Federal  agencies  to  consult  with 
NMFS  to  ensure  that  activities  they 
authorize,  fund,  or  conduct  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  a  species 
proposed  for  listing,  or  adversely 
modify  critical  habitat  or  proposed 
critical  habitat. 

Examples  of  Federal  actions  likely  to 
affect  steelhead  in  the  Northem 
Califomia  ESU  include  authorized  land 
management  activities  of  the  U.S.  Forest 
Service  and  Bureau  of  Land 
Management,  operation  of  hydroelectric 
and  storage  projects  permitted  by  FERC, 
and  activities  permitted  by  the  c5oE. 
Such  activities  may  include  timber  sales 
and  harvest,  permitting  livestock 
grazing,  hydroelectric  power  generation, 
and  flood  control.  Other  Federal  actions. 
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including  the  "OE  section  404 
permitting  act  vities  under  the  CWA, 
COE  permittii  g  activities  under  the 
River  and  Har  )ors  Act,  FERC  licenses 
for  non-Feden  J  development  and 
operation  of  h  y^dropower,  and  Federal 
salmon  hatch(  ries,  may  also  require 
consultation. 

Sections  10la)(l)(A)  and  10(a)(1)(B)  of 
the  ESA  provi  le  NMFS  with  authority 
to  grant  excep  ;ions  to  the  ESA's  "take" 
prohibitions.  Section  10(a)(1)(A) 
scientific  resei  irch  and  enhancement 
permits  may  h  e  issued  to  entities 
(Federal  and  t  on-Federal)  for  scientific 
purposes  or  tc  enhance  the  propagation 
or  survival  of  i  listed  species.  NMFS  has 
issued  section]  10(a)(1)(A)  research/ 
enhancement  permits  for  listed  chinook 
salmon  and  steelhead  for  a  number  of 
activities,  inclkiding  trapping  and 
tagging,  electrpshocking  to  determine 
population  prfsence  and  abundance, 
removal  of  fisE  from  irrigation  ditches, 
and  collection  of  adult  fish  for  artificial 
propagation  programs. 

Section  10U)(1)(B)  incidental  take 
permits  may  ije  issued  to  non-Federal 
entities  perforining  activities  which  may 
incidentally  take  listed  species,  so  long 
as  the  taking  is  incidental  to,  and  not 
the  purpose  of,  the  carrying  out  of  an 
otherwise  lawjful  activity.  The  types  of 
activities  potetitially  requiring  a  section 
10(a)(1)(B)  inciidental  take  permit 
include  the  operation  and  release  of 
artificially  propagated  fish  by  state  or 
privately  opeikted  and  funded 
hatcheries,  state  or  academic  research 
not  receiving  Federal  authorization  or 
funding,  logging,  road  building,  grazing, 
and  diverting  water  onto  private  lands. 

NMFS  Policies  on  Endangered  and 
Threatened  Fkh  and  Wildlife 

On  July  1,  1994.  NMFS,  joinUy  with 
USFWS,  published  a  series  of  policies 
regarding  listings  under  the  ESA, 
including  a  policy  for  peer  review  of 
scientific  data|(59  FR  34270)  and  a 
policy  to  ideniify,  to  the  maximum 
extent  possible,  those  activities  that 
would  or  wou  id  not  constitute  a 
violation  of  section  9  of  the  ESA  (59  FR 
34272). 

Role  of  Peer  F  eview 
The  intent  (  f  1 
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NMFS  and  USFWS  published  in  the 
Federal  Register  on  July  1,  1994  (59  FR 
34272),  a  policy  that  NMFS  shall 
identify,  to  the  maximum  extent 
practicable  at  the  time  a  species  is 
listed,  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  ESA.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  this  listing  on  proposed  and 
ongoing  activities  within  the  species' 
range.  At  the  time  of  the  final  rule  for 
the  Northern  California  steelhead  ESU, 
NMFS  will  identify  to  the  extent  known 
specific  activities  that  will  not  be 
considered  likely  to  result  in  violations 
of  section  9  once  a  4(d)  rule  has  been 
adopted,  as  well  as  activities  that  will  be 
considered  likely  to  result  in  violations. 
NMFS  believes  that,  based  on  the  best 
available  information,  the  following 
actions  will  not  be  prohibited  in  a  4(d) 
rule  and  therefore  will  not  result  in  a 
violation  of  section  9: 

1.  Possession  of  steelhead  from  any 
steelhead  ESU  listed  as  threatened 
which  are  acquired  lawfully  by  permit 
issued  by  NMFS  pvirsuant  to  section  10 
of  the  ESA,  or  by  the  terms  of  an 
incidental  take  statement  piusuant  to 
section  7  of  the  ESA. 

2.  Federally  funded  or  approved 
projects  that  involve  activities  such  as 
silvicxiltvu^,  grazing,  mining,  road 
construction,  dam  construction  and 
operation,  discharge  of  fill  material, 
stream  channelization,  or  diversion,  for 
which  section  7  consultation  has  been 
completed,  and  when  activities  are 
conducted  in  accordance  with  any  terms 
and  conditions  provided  by  NMFS  in  an 
incidental  take  statement  accompan}dng 
a  biological  opinion. 

Activities  tnat  NMFS  believes  could 
potentially  harm  steelhead  in  the 
Northern  California  ESU  and  therefore 
may  be  prohibited  in  a  4(d)  rule 
appljdng  section  9  take  prohibitions, 
include,  but  are  not  limited  to: 

1 .  Land-use  activities  that  adversely 
affect  steelhead  habitat  in  the  proposed 
ESU  (e.g.,  logging,  grazing,  farming, 
urban  development,  road  construction 
in  riparian  areas  and  areas  susceptible 
to  mass  wasting  and  surface  erosion). 

2.  Destruction/alteration  of  steelhead 
habitat  in  the  proposed  ESU,  such  as 
removal  of  large  woody  debris  and 
"sinker  logs"  or  riparian  shade  canopy, 
dredging,  discharge  of  fill  material, 
draining,  ditching,  diverting,  blocking, 
or  altering  stream  channels  or  surface  or 
ground  water  flow. 

3.  Discharges  or  dumping  of  toxic 
chemicals  or  other  pollutants  (e.g., 
sewage,  oil,  gasoline)  into  waters  or 
riparian  areas  supporting  steelhead  in 
the  proposed  ESU. 

4.  Violation  of  discharge  permits. 


5.;  Pesticide  applications. 

6.  Interstate  and  foreign  commerce  of 
steelhead  from  the  proposed  ESU  and 
import/export  of  steelhead  from  any 
ESU  without  a  threatetied  or  endangered 
species  permit. 

7.  Collecting  or  handling  of  steelhead 
from  the  proposed  ESU.  Permits  to 
conduct  these  activities  are  available  for 
purposes  of  scientific  research  or  to 
enhance  the  propagation  or  survival  of 
the  species. 

8.  introduction  of  non-native  species 
likely  to  prey  on  steelhead  in  the 
proposed  ESU  or  displace  them  from 
their  habitat. 

These  lists  are  not  exhaustive.  They 
are  intended  to  provide  some  examples 
of  the  types  of  activities  that  might  or 
might  not  be  considered  by  NMFS  as 
constituting  a  take  of  steelhead  in  the 
Northern  California  ESU  imder  the  ESA 
and  its  regulations.  Questions  regarding 
whether  specific  activities  will 
constitute  a  violation  of  the  ESA  section 
9  take  prohibitions,  and  general 
inquiries  regarding  prohibitions  and 
permits,  should  be  directed  to  NMFS 
(see  ADDRESSES). 

Critical  Habitat 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  NMFS  designate 
critical  habitat  concurrently  with  a 
determination  that  a  species  is 
endangered  or  threatened.  While  NMFS 
has  completed  its  initial  analysis  of  the 
biological  status  of  steelhead  in  the 
Northern  California  ESU,  it  has  not 
performed  the  full  analysis  necessary  for 
designating  critical  habitat  at  this  time. 
It  is  NMFS'  intent  to  develop  a  critical 
habitat  proposal  for  this  ESU  within  the 
next  year  as  soon  as  the  analysis  can  be 
completed. 

Public  Comments  Solicited 

NMFS  has  exercised  its  best 
professional  judgement  in  developing 
this  proposal  to  list  the  Northern 
California  steelhead  ESU.  To  ensure  that 
the  final  action  resulting  from  this 
proposal  will  be  as  accurate  and 
effective  as  possible,  NMFS  is  soliciting 
comments  and  suggestions  from  the 
public,  other  governmental  agencies,  the 
scientific  community,  industry,  and  any 
other  interested  parties.  NMFS  is 
interested  in  any  additional  information 
concerning:  (1)  biological  or  other 
relevant  data  concerning  any  threats  to 
steelhead  in  this  ESU;  (2)  the  range, 
distribution,  and  population  size  of 
steelhead  in  this  ESU;  (3)  current  or 
planned  activities  in  the  proposed  ESU 
and  their  possible  impact  on  steelhead; 
(4)  steelhead  escapement,  particularly 
escapement  data  partitioned  into  natural 
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and  hatchery  components;  (5)  the 
proportion  of  naturally  reproducing  fish 
that  were  reared  as  juveniles  in  a 
hatchery;  (6)  homing  and  straying  of 
natural  and  hatchery  fish;  (7)  the 
reproductive  success  of  naturally 
reproducing  hatchery  fish  (i.e., 
hatchery-produced  fish  that  spawn  in 
natural  habitat)  and  their  relationship  to 
proposed  ESU;  (8)  efforts  being  made  to 
protect  native,  naturally  reproducing 
populations  of  steelhead  in  this  ESU; 
and  (9)  suggestions  for  specific 
regulations  under  section  4(d)  of  the 
ESA  that  should  apply  to  steelhead  in 
this  ESU.  Suggested  regulations  may 
address  activities,  plans,  or  guidelines 
that,  despite  their  potential  to  result  in 
the  take  of  listed  fish,  will  ultimately 
promote  the  conservation  and  recovery 
of  threatened  steelhead. 

NMFS  will  review  all  public 
comments  and  any  additional 
information  regarding  the  status  of  the 
Northern  California  steelhead  ESU  and 
will  complete  a  final  rule  within  1  year 
of  this  proposed  rule,  as  required  under 
the  ESA.  The  availability  of  new 
information  may  cause  NMFS  to 
reassess  the  status  of  this  ESU. 

Joint  Commerce-Interior  ESA 
implementing  regulations  state  that  the 
Secretary  "shall  promptly  hold  at  least 
one  public  hearing  if  any  person  so 
requests  within  45  days  of  publication 
of  a  proposed  regidation  to  list  *  *  *  or 
to  designate  or  revise  critical  habitat." 
(see  50  CFR  424.16(c)(3)).  A  public 
hearing  schedule  on  this  proposal  is 
contained  in  this  notice.  A  public 
hearing  will  provide  the  opportunity  for 
the  public  to  give  comments  and  to 
permit  an  exchange  of  information  and 
opinion  among  interested  parties.  NMFS 
encourages  the  public's  involvement  in 
such  ESA  matters.  Written  comments  on 
the  proposed  rule  should  be  submitted 
to  NMFS  (see  ADDRESSES). 

References 

A  complete  list  of  all  cited  references 
is  available  upon  request  (see 
ADDRESSES). 

Classification 

National  Environmental  Policy  Act 

The  1982  amendments  to  the  ESA,  in 
section  4(b)(1)(A),  restrict  the 
information  that  may  be  considered 
when  assessing  species  for  listing.  Based 
on  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus,  675  F.  2d 
825  (6th  Cir.  1981),  NMFS  has 
concluded  that  ESA  listing  actions  are 
not  subject  to  the  environmental 
assessment  requirements  of  the  National 


Environmental  Policy  Act  (NEPA).  See 
NOAA  Administrative  Order  216-6. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

As  noted  in  the  Conference  Report  on 
the  1982  amendments  to  the  ESA, 
economic  impacts  cannot  be  considered 
when  assessing  the  status  of  species. 
Therefore,  the  economic  analysis 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  are  not  applicable 
to  the  listing  process.  In  addition,  this 
final  rule  is  exempt  from  review  under 
Executive  Order  12866. 

Executive  Order  13132 — Federalism 

In  keeping  with  the  intent  of  the 
Administration  and  Congress  to  provide 
continuing  and  meaningful  dialogue  on 
issues  of  mutual  State  and  Federal 
interest,  NMFS  has  conferred  with  State 
and  local  government  agencies  in  the 
course  of  assessing  the  status  of  the 
Northern  California  steelhead  ESU,  and 
considered,  among  other  things,  state 
and  local  conservation  measures.  State 
and  local  governments  have  expressed 
support  both  for  the  conservation  of  the 
Northern  California  steelhead  ESU  and 
for  activities  that  affect  this  ESU.  The 
history  and  content  of  this  dialogue,  as 
well  as  the  basis  for  this  proposed 
action,  is  described  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document,  and  in  other  Federal 
Register  documents  preceding  this 
proposed  action.  (See  61  FR  41541, 
August  9,  1996;  62  FR  43974.  August  18, 
1997;  and  63  FR  13347,  March  19. 
1998).  NMFS  staff  have  had  niunerous 
discussions  with  various  governmental 
agency  representatives  regarding  the 
status  of  this  ESU,  and  have  sought 
working  relationships  with  agencies  and 
others  in  order  to  promote  salmonid 
restoration  efforts.  In  addition,  NMFS' 
staff  have  given  presentations  to 
interagency  fonuns  and  other  interested 
groups  considering  conservation 
measures.  As  the  process  continues, 
NMFS  intends  to  continue  engaging  in 
informal  and  formal  contacts  with 
affected  state,  local  or  regional  entities, 
giving  careful  consideration  to  all 
written  or  oral  comments  received.  As 
one  part  of  that  continued  process, 
NMFS  has  scheduled  public  hearings  on 
this  proposed  action.  NMFS  also 
intends  to  consult  with  appropriate 
elected  officials  in  the  establishment  of 
a  final  rule. 

At  this  time  NMFS  is  not 
promulgating  protective  regulations 
pursuant  to  ESA  section  4(d)  or 
proposing  to  designate  critical  habitat. 
Prior  to  finalizing  4(d)  regulations  for 
this  ESU,  or  proposing  to  designate 
critical  habitat,  NMFS  will  comply  with 


all  relevant  NEPA  and  RFA 
requirements. 

List  of  Subjects  in  50  CFR  Part  223 

Endangered  and  threatened  species, 
Ebcports,  Imports,  Marine  mammals, 
Transportation. 

Dated:  February  4,  2000. 

Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  223  is  proposed 
to  be  amended  as  follows: 

PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq.;  16  U.S.C. 
742a  et  seq.;  31  U.S.C.  9701. 

2.  In  §  223.102.  paragraph  (a)(22)  is 
added  to  read  as  follows: 

§223.102    Enumeration  of  ttireatened 
marine  and  anadromous  species. 

***** 

(a)'  *   * 
'    (22)  Northern  California  steelhead 
[Oncorhynchus  mykiss).  Includes  all 
naturally  spawned  populations  of 
steelhead  (and  their  progeny)  in  coastal 
river  basins  ranging  from  Redwood 
Creek  in  Humboldt  County,  California  to 
the  Gualala  River,  inclusive,  in 
Mendocino  County,  California. 
***** 

|FR  Doc.  00-3283  Filed  2-10-00;  8:45  am) 
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SUMMARY:  The  New  England  Fishery 
Management  i  Council  (Council)  recently 
announced  it<  intention  to  prepare 
Amendment  1 0  to  the  Atlantic  Sea 
Scallop  Fishei  y  Management  Plan 
(FMP)  and  a  F  ishery  Management  Plan 
for  deep-sea  c  -ab,  and,  if  necessary,  to 
prepare  an  SE  iS  and  an  EIS, 
respectively,  I  o  analyze  the  impacts  of 
any  proposed  management  measures  for 
this  action.  Nl  i^S  is  extending  the 
comment  period  for  submission  of 
written  comm  ents  for  both  actions  to 
ensure  opport  unity  for  public  comment. 

DATES:  Writte  i  comments  on  the  intent 
to  prepare  the  SEIS  for  Amendment  10 
to  the  Atlantic ;  Sea  Scallop  FMP  must  be 
received  on  oi  before  5:00  p.m.,  local 
time,  March  61  2000.  Written  scoping 
comments  on  Ithe  intent  to  prepare  an 
EIS  for  the  de  tp-sea  red  crab  fishery 
must  be  received  on  or  before  5:00  p.m., 
local  time,  Msrch  3,  2000. 

ADDRESSES:  W  ritten  comments  should 
be  sent  to  Paul  J.  Howard,  Executive 
Director,  New  England  Fishery 
Management  Council,  50  Water  Street, 
Mill  2.  Newbviryport,  MA  01950. 
Comments  m:  y  also  be  sent  via  fax  to 
(978)  465-04?  2.  Comments  will  not  be 
accepted  if  su  emitted  via  e-mail  or 
Internet. 


NFORMAHON  CONTACT:  Paul 
Executive  Director,  New 
Fishf  ry  Management  Council 

Requests  for  special 
odatii  >ns  should  be  addressed  to 
Engli  ind  Fishery  Management 
Water  St.,  Mill  2, 

MA  01950;  telephone: 


FOR  FURTHER 

J.  Howard, 
England 
(978) 465-04^2 
accommi 
the  New 
Council,  50 
Newburyport 
(978) 465-04^2 

SUPPLEMENTAIIY  INFORMATION:  On 
February  4,  2(iOO  (65  FR  5488),  NMFS 
published  notification  of  the  Council's 
intention  to  p  repare  Amendment  10  to 
the  Atlantic  Sea  Scallop  FMP.  See  the 
February  4,  2(100,  Federal  Register 
notification  fc  r  backgroiuid  and  scoping 
information  n  slated  to  Amendment  10 
and  for  the  public  meeting  schedule. 
NMFS  is  extefading  the  period  to  submit 
written  comments  from  March  1 ,  2000, 
to  March  6,  2*00. 

On  Februaii  2.  2000  (65  FR  4941), 
NMFS  publis  led  notification  of  the 
Council's  intention  to  prepare  an  FMP 
for  deep-sea  r  }d  crab  and  to  prepare  an 
EIS,  if  necessjiry.  See  the  February  2, 
2000,  Federal  Register  notification  for 
background  a  id  scoping  information 
related  to  this  action  and  for  the  public 
meeting  sche<  ule.  NMFS  is  extending 
the  period  for  submission  of  written 
comments  fro  m  February  21,  2000,  to 
March  3,  200i  I. 


Authority:  1( 


U.S.C.  1801  et  seq. 


Dated:  February  7,  2B00. 

Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  00-3285  Filed  2-10-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
[I.D.012800F] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  to  give  the  public  an 
opportimity  to  comment  on  a  regulatory 
amendment  to  be  implemented  under 
the  framework  process  of  the  Council's 
Pelagics  Fishery  Management  Plan.  The 
measure  would  establish  a  50-nautical 
mile  (nm)  closure  to  pelagic  fishing 
vessels  larger  than  50  ft  (15.24  m) 
around  Tutuila  and  Manua  Islands,  and 
a  30-nm  closure  around  Swain's  Atoll. 
DATES:  The  meeting  will  be  held 
February  17,  2000,  from  3:00  p.m.  to 
5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  conference  room  at  the  Department 
of  Marine  and  Wildlife  Resources 
(DMWR)  in  American  Samoa  at  the 
address  given  here.  Copies  of  the 
background  material  summarizing  the 
Council's  previous  deliberations, 
rationale,  and  analysis  of  the  preferred 
alternative  may  be  obtained  from  the 
DMWR,  P.O.  Box  3730,  Pago  Pago, 
American  Samoa  96799. 
FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Tulafono,  Director,  DMWR;  telephone 
684-633-4456. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  being  convened  to  give  the 
public  in  American  Samoa  the 
opportunity  to  comment  on  a  revised 
framework  measure  under  the  Council's 
Fishery  Management  Plan  for  the 
Pelagic  Fisheries  of  the  Western  Pacific 
region.  In  December  1997,  at  its  94th 
Meeting,  the  Council  voted  to 
recommend  a  closed  area  from  which 
large  (greater  than  50  ft  (15.24  m)) 
pelagic  fishing  vessels  would  be 
excluded  to  protect  the  small  vessel 
longline  fishery  in  American  Samoa. 


That  proposed  revision  was  adopted 
imder  the  two-meeting  framework 
process.  The  measure  woiUd  have 
established  a  50-nm  closure  to  pelagic 
fishing  vessels  larger  than  50  ft  (15.24 
m)  around  Tutuila  and  Manua  Islands, 
and  a  30-nm  closure  around  Swain's 
Atoll.  The  recommended  closure  was 
sent  to  the  NMFS  Southwest  Regional 
Administrator  in  October  1998  but  was 
disapproved  in  March  1999,  with  the 
advice  that  it  could  be  re-submitted  if 
amended  to  include  greater  justification 
for  closed  areas  under  National 
Standard  8  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act. 

Subsequently  a  revision  of  the 
fi^mework  measure  has  been  drafted 
that  includes  a  preferred  alternative  to 
implement  a  50-nm  closure  to  pelagic 
fishing  vessels  larger  than  50  ft  (15.24 
m)  aroimd  Tutuila  and  Manua  Islands, 
and  a  30-nm  closure  around  Swain's 
Atoll.  The  Council  will  take  final  action 
on  this  framework  measure  at  its  102nd 
meeting  which  will  be  held  between 
February  28  and  March  2,  2000,  in 
Honolulu,  HI. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ray 
Tulafono,  684-633-4456  (voice),  or 
684-633-5944  (fax),  at  least  5  days  prior 
to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  8,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-3213  Filed  2-8-00;  4:34  pmj 
BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
jl.D.  020200B] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Ocejuiic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting;  public 

scoping  hearing;  public  heairing. 

SUMMARY:  The  Western  Pacific  Fishery 
Coimcil's  (Council)  will  hold  its  73"* 
meeting  of  its  Scientific  and  Statistical 
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Committee  (SSC)  in  Honolulu,  HI.  Also, 
public  scoping  hearings  will  be  held  on 
the  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  Fishery 
Management  Plan  for  the  Precious 
Corals  Fisheries  of  the  Western  Pacific 
Region  (Precious  Corals  FMP). 

The  Council  also  annoimces  its 
intention  to  develop  amendments  to  the 
Fishery  Management  Plan  for 
Bottomfisb  and  Seamount  Groundfish 
Fisheries  of  the  Western  Pacific  Region 
(Bottomfisb  and  Seamount  Groundfish 
FMP),  Fishery  Management  Plan  for 
Crustacean  Fisheries  of  the  Western 
Pacific  Region  (Crustaceans  FMP),  and 
Fishery  Management  Plan  for  the 
Precious  Corals  FMP. 
DATES:  The  SSC  meeting  vnll  be  held  on 
February  22,  2000,  from  9:00  a.m.  to 
5:00  p.m.,  and  on  February  23-24,  2000, 
from  8:30  a.m.  to  5:00  p.m. 
ADDRESSES:  The  73"*  SSC  meeting  will 
be  held  at  the  Council  office  conference 
room,  1164  Bishop  St.,  Suite  1400, 
Honolulu,  HI  96813. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  The  SSC 
will  discuss  and  may  make 
recommendations  to  the  Coimcil  on  the 
agenda  items  listed  here.  The  order  in 
which  agenda  items  will  be  addressed  is 
subject  to  change. 

8:30  a.m.  Tuesday,  February  22,  2000 

s    A.  Electronic  logbooks 

B.  Fisheries  Data  Coordinating 
Committee — Data  Workshop  2000 

C.  Status  of  the  stocks 

1.  Bottomfisb  fishery 

2.  Crustaceans  fishery 
a.  Harvest  Guideline 

3.  Precious  corals  fishery 

4.  Location  of  the  catch 

D.  Draft  Coral  Reef  Ecosystem  Fishery 
Management  Plan/Preliminary  Draft 
Environmental  Impact  Statement  (DEIS) 

1.  Review  of  Council's  preferred 
alternative 

a.  Fishing  permit  and  reporting 

b.  Restrictions  of  gear  and  methods 

c.  Marine  Protected  Areas 

d.  Framework  provisions 

e.  Process  for  Plan  Team  (PT) 
coordination 

2.  Review  of  comments  fi'om  region- 
wide  public  meetings 

3.  Federal  initiatives 

a.  Congressional  coral  reef  bills 


b.  U.S.  Coral  Reef  Task  Force  action 
plan 

4.  Agency  research  plans  for  coral 
reefs 

a.  Federal  (NMFS,  Fish  and  Wildlife 
Service  (FWS)) 

b.  State/territories/Commonwealth  of 
the  Northern  Mariana  Islands  (CNfMI) 

E.  Northwestern  Hawaiian  Islands 
(NWHI) 

1.  Concerns  regarding  existing 
fisheries 

a.  Status  of  monk  seals 

b.  Marine  Mammal  Conunission 

c.  Monk  Seal  Recovery  Team 

d.  ECOSIM  (ecological  simulation) 
model 

e.  Agencies  (NMFS,  Coral  Reef  Task 
Force,  FWS,  Department  of  Land  and 
Natural  Resources,  U.S.  Navy/U.S.  Coast 
Guard) 

2.  Hawaii  advisory  body 
recommendations 

a.  Coral  Reef  Ecosystem  PT 

b.  Ecosystem  &  Habitat  Advisory 
Panel  (AP) 

c.  Bottomfisb  PT/AP 

d.  Crustaceans  AP/AP 

e.  Precious  Corals  PT/AP 

3.  Lawsuit  to  close  lobster  and 
bottomfisb  fisheries 

8:30  a.m.  Wednesday,  February  23, 
2000 

F.  Fishery  Management  Plan  for  the 
Pelagic  Fisheries  of  the  Western  Pacific 
Region  (Pelagics  FMP)  Issues 

1.  3rd  &  4th  quarter  1999  Hawaii  and 
American  Samoa  longline  fishery  report 

2.  American  Samoa 

a.  Framework  measure 

b.  Marine  Conservation  Plan 

3.  Shark  management 

a.  Shark  catch  and  disposition  in  1999 
in  Hawaii  longline  fishery 

b.  Blue  shark  stock  assessment 

c.  Report  of  cultural  study  of  sharks 
and  shark  finning  in  the  western  Pacific 
Region 

d.  National  Plan  of  Action — Sharks 

e.  Pelagics  FMP  amendment  for  shark 
management 

f.  Ocean  Wildlife  Campaign's  concern 
for  blue  sharks 

4.  Seabird  interactions  in  the  Hawaii 
longline  fishery 

a.  Status  of  amendment 

b.  Short-tailed  albatross  biological 
opinion 

c.  National  Plan  of  Action — seabirds 

5.  Turtle  management 

a.  Imposition  of  longline  closed  area 
north  of  Hawaii 

b.  Status  of  the  lawsuit 

6.  Pacific  Fishery  Management 
Coimcil 's  Highly  Migratory  Species 
Fishery  Management  Plan 


7.  Stock  assessment  of  pelagic 
management  unit  species 

8.  International 

a.  Multilateral  High  Level  Conference 
6 

b.  International  Pelagic  Shark 
Workshop 

c.  Kiribati-Spain  fishing  agreement 

d.  National  Plan  of  Action — fishing 
capacity 

9.  Recreational  Fisheries  Data  Task 
Force 

8:30  a.m.  Thursday,  February  24,  2000 

G.  Draft  Coral  Reef  Ecosystem  FMP/ 
NWHI  Fishery  Concerns  (conclude 
discussion  and  recommendations) 

H.  Precious  corals  fishery 

1 .  Status  of  framework  amendment 

Review  of  Public  Scoping  Comments  on 
EIS  Alternatives 

1.  Bottomfisb  FMP 

2.  Crustaceans  FMP 

3.  Precious  corals  FMP 

4.  Public  scoping  hearing  on  precious 
corals  EIS  alternatives 

The  EIS  will  discuss  the  impacts  of 
potential  precious  coral  harvest  on  the 
human  environment  and  consider 
alternatives  for  a  number  of 
management  measures.  Alternatives  will 
be  assessed  for  impacts  on  essential  fish 
habitat,  target  and  non-target  species  of 
fish,  discarded  fish,  marine  mammals 
(Hawaiian  monk  seals  and  cetaceans), 
and  other  protected  species  present  in 
the  western  Pacific  ecosystem.  In 
addition,  the  environmental 
consequences  section  will  contain  an 
analysis  of  socio-economic  impacts  of 
the  fishery  on  the  following  groups  of 
individuals:  (1)  Those  who  participate 
in  harvesting  the  fishery  resources  and 
other  living  marine  resources;  (2)  those 
who  process  and  market  the  fish  and 
fish  products;  (3)  those  who  are 
involved  in  allied  support  industries;  (4) 
those  who  consume  fish  products;  (5) 
those  who  rely  on  living  marine 
resources  in  tbe  management  area, 
either  for  subsistence  needs  or  for 
recreational  benefits;  (6)  those  who 
benefit  from  non-consiunptive  uses  of 
living  marine  resources;  (7)  those 
involved  in  managing  and  monitoring 
fisheries;  and  (8)  fishing  communities. 

/.  Addition  of  CNMI  and 
Unincorporated  Islands/ Atolls  to 
Bottomfisb,  Crustaceans,  and  Precious 
Corals  FMPs 

1.  Review  of  status 

2.  Public  scoping  hearing 

The  Council  intends  to  develop 
amendments  to  the  Bottomfisb  FMP, 
Crustaceans  FMP,  and  Precious  Coral 
FMP  which  will  consider  a  range  of 
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alternatives  amd  impacts  for 
management  of  bottomfish,  crustacean 
and  precious  poral  fisheries  in  the 
Pacific  Remotfe  Island  Areas  (PRIAs)  and 
CNfMI.  The  PRIAs  are  defined  as 
Howland  Island,  Jarvis  Island,  Wake 
Island,  Midw4y  Island,  Palmyra  Atoll. 
Kingman  Reel  and  Johnston  Atoll. 

The  Council  is  evaluating  the  need  to 
amend  the  boftomfish,  crustacean  and 
precious  corals  FMPs  to  better  achieve 
the  management  objectives  of  these 
FMPs.  Currently,  no  Federal  regulations 
are  in  place  tcj  manage  the  bottomfish, 
crustacean  anq  precious  coral  fishery 
resources  in  the  EEZ  waters  surroimding 
the  CNMI.  There  are  also  no  Federal 
regulations  fot  the  bottomfish  and 
crustacean  fisheries  for  the  EEZ  waters 
surrounding  the  Pacific  Remote  Island 
Areas  (PRIAs)i  The  amendments  will 
consider  a  wide  range  of  management 
alternatives  ta  address  data  shortfalls 
and  possible  impacts  from  the 
bottomfish,  citistacean,  and  precious 
coral  fisheries  in  the  PRIAs  and  the 


CNMI.  The  Council  seeks  to  solicit 
public  comment  and  input  on  a  wide 
range  of  management  alternatives 
including,  but  not  limited  to.  the 
following:  Federal  permit  and  data 
reporting  requirements;  limited  access; 
vessel  monitoring  systems;  observer 
program;  closed  season;  closed  areas; 
gear  restrictions;  size  limits;  catch 
quotas;  and  prohibitions  on  the  use  of 
destructive  fishing  techniques, 
including  the  use  of  explosives,  poisons, 
bottomset  gill-nets,  bottom  trawls,  and 
tangle  nets. 

K.  Umited  Entry  Permits  for  Community 
Demonstration  Projects 

L.  Other  business 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  SSC  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
SSC  action  during  this  meeting.  SSC 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  dociunent  and 


any  issue  arising  after  publication  of 
this  document  that  requires  emergency 
action  imder  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  1801  et  seq. 
Dated;  February  8,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  00-3282  Filed  2-10-00;  8:45  am] 
BILUNG  CODE  3510-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  that  are  applicable  to  ttie 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agerKy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Public  Listing  of  Additional 
Commercial  Inventory  Added  as  a 
Result  of  a  Challenge  Under  ttie 
Federal  Activities  Inventory  Reform 
Act  of  1998  (Public  Law  105-270) 
T'FAIR  Act") 

AGENCY:  Department  of  Agriculture, 
Office  of  the  Chief  Financial  Officer. 


ACTKM:  Notice  of  additional  commercial 
inventory  added  as  a  result  of  a 
challenge. 

SUMMARY:  The  "Federal  Activities 
Inventory  Reform  Act  of  1998"  (Pub.  L. 
105-270)  ("FAIR  Act")  requires  that 
agencies  making  changes  to  their 
inventory  as  a  result  of  a  challenge  must 
make  the  change  available  to  the  public 
via  the  publication  of  a  notice  in  the 
Federal  Register 

The  Department  of  Agriculture.  Office 
of  the  Chief  Financial  Officer  hereby 
announces  that  additional  conunercial 
inventories  are  available  to  the  public 
and  are  listed  below:  Departmental 
Administration  (DA),  Contact:  George 
W.  Aldaya,  Washington,  D.C.  20250, 
(202)  720-3937 


Function  code 


T804 — Architect  and  Engineering  

W826 — System  Design  &  Programming  Services  

W999— Other  ADP  Functions  

WOOOA— ADP  Management 

Grain  Inspection,  Packers  &  StockyanJs  Administration  (GIPSA).  Contact:  Bob  Soderstrom,  Wash- 
ington, D.C.  20250,  (202)  720-0231. 


FTE 


State 


DC 
DC 
DC 
DC 


Reason 
code 


FY  first  ap- 
peared on 
FAIR  list 


1999 
1999 
1999 
1999 


Function  code 

Hh 

State 

Reason 
node 

FY  first  ap- 
peared on 

FAIR  list 

AOOOC— ADP  Support  

16 

DC 

B 

*'     1999 

2 

GA 

B 

1999 

2 

lA 

B 

1999 

2 

CO 

B 

1999 

a* 

1 

LA 

B 

1999 

1 

TX 

B 

1999 

1 

OH 

B 

1999 

3 

MO 

B 

1999 

Richard  M.  Guyer, 

FAIR  Act  Coordinator.  ' 

[PR  Doc.  00-3264  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  3410-90-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Baylor  Park  Timber  Blowdown 
Analysis,  White  River  National  Forest; 
Garfield  County,  CO 

agency:  Forest  Service.  USDA. 


ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  Baylor  Park  Area  was 
affected  by  a  windthrow  event  that  blew 
down  Engelmann  spruce,  subalpine  fir. 
and  aspen  trees  on  about  2,000-3,000 
acres,  on  August  18th,  1999.  The 
affected  area  is  located  on  the  Sopris 
and  Rifle  Range  Districts  of  the  White 
River  National  Forest.  The  area  contains 
matiu-e  and  overmature  Engelmann 
spruce  and  with  an  endemic  population 
of  spruce  beetle.  The  purpose  of  and 
need  for  this  project  is  to  treat  the 
blowdown  and  damaged  area  to  prevent 


cmd  control  insect  infestations.  The 
spruce  beetle  is  the  most  serious  pest  of 
Engelmann  spruce.  It  is  restricted 
largely  to  mature  and  overmatiu^ 
spruce,  and  epidemics  have  occurred 
throughout  history.  One  of  the  most 
damaging  outbreaks  was  in  Colorado 
from  1939  to  1951,  when  beetles  killed 
nearly  6  billion  board  feet  of  standing 
spruce.  Damaging  attacks  have  been 
largely  associated  with  extensive 
windthrow,  where  downed  trees 
provided  an  ample  food  supply  for  a 
rapid  buildup  of  beetle  populations.  The 
beetle  progeny  then  emerge  to  attack 
living  trees,  but  if  downed  material  is 
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not  available, '  hen  standing  trees  may 
be  attacked.  Li  rge,  overmature  trees  are 
attacked  first.  )ut  if  an  infestation 
persists,  beetles  will  attack  and  kill 
smaller  trees  a  ^er  the  leirge  trees  in  the 
stand  are  killei  1. 

Proposed  A(  tion  is  to  remove  and/or 
treat  damaged  lor  windthrown  trees,  by 
use  of  salvage  Sales  and  other  treatment 
methods.  Othar  treatment  methods 
include  but  arii  not  limited  to:  bark 
peeling,  pile  a;  id  burning  and 
prescribed  fire ,  to  reduce  the  risk  of 
insect  infestation  outbreaks.  In  addition, 
the  proposal  v^  ould  salvage  or  treat 
Engelmann  spi  uce  trees  affected  by 
spruce  beetles  in  the  analysis  area.  The 
U.S.  Department  of  Agriculture,  Forest 
Service  will  pi  epare  an  Environmental 
Impact  Statem  snt  to  determine  to  what 
extent,  if  any,  hat  timber  sale  salvage 
operations  or  c  ther  methods  of 
treatment,  of  Engelmaim  spruce,  sub 
alpine  fir  and  i  ispen  are  to  occur. 
DATE:  Commei  ts  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  on  or  tefore  March  13,  2000. 
ADDRESSES:  Se  ad  written  comments  to 
Richard  L.  Do?  k,  Acting  District  Ranger, 
Sopris  Ranger  District,  White  River 
National  Fores  t,  PO  Box  309, 
Carbondale,  O  D  81623.  The  Forest 
Supervisor  Martha  J.  Ketelle,  P.O.  Box 
948,  Glenwood  Springs,  CO  81601  is  the 
Responsible  Official  for  the 
Environmental  Impact  Statement  and 
Record  of  Decision. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Spencei ,  Project  Coordinator, 
White  River  Nitional  Forest,  P.O.  Box 
948,  Glenwoo(^  Springs,  CO  81601. 
SUPPLEMENTARV  INFORMATION:  Due  to  the 
difficulty  in  performing  cultural 
surveys,  the  cl  ase  proximity  of 
wetlemds,  and  potential  of  a  roadless 
area  entry  to  tieat  the  down  and 
damaged  timbsr.  An  Enviroimiental 
Impact  Statem  ent  (EIS)  is  required  as 
per  Forest  Ser  'ice  Handbook  1909.15, 
Section  20.6. '  'he  intent  of  the  EIS  is  to 
determine  to  vrhat  extent,  if  any,  that 
timber  sale  sal  vage  operations  or  other 
methods  of  treatment,  of  Engelmaim 
spruce,  subalmne  fir  and  aspen  are  to 
occur.  These  trees  were  damaged  during 
a  wind  event  tnat  occurred  on  August 
18,  1999  in  th(  i  Baylor  Park  area.  The 
blowdown  oc(  urred  over  an  area  of 
approximately  2.000-3,000  acres  on  the 
Sopris  and  Rile  Ranger  Districts  of  the 
White  River  National  Forest.  The 
proposed  acti(  m  will  be  consistent  with 
programmatic  management  direction 
contained  in  t  le  Rocky  Mountain 
Regional  Guidje  for  Standards  and 
Guidelines  (\{  83)  and  in  the  Land  and 
Resource  Man  igement  Plan  for  the 
White  River  N  ational  Forest  (LMP, 


1984).  The  LMP  allocated  the  proposed 
timber  sale  area  to  wood  fiber 
production  and  utilization  of  sawtimber 
products,  with  a  small  portion  of  the 
sale  area  being  allocated  to  be  managed 
for  rangeland  improvement  and 
livestock  grazing.  All  of  the  allocations 
allow  for  timber  harvest  to  occur. 

Based  on  internal  Forest  Service 
scoping,  the  preliminary  issues  include 
the  effects  of  the  proposed  action  on: 
area  wildlife  and  wildlife  habitat, 
recreation  use  and  visual  quality, 
watershed  quality,  wetland 
management,  cultviral  resources,  risk  of 
insect  infestation  outbreaks,  wildfire 
risk,  and  the  transportation  system — 
including  possible  entry  into  a  roadless 
area.  , 

Preliminary  alternatives  include,  but 
are  not  limited  to: 

1.  No  Action,  existing  management 
activities  under  the  current  Forest  Plan 
will  continue. 

2.  The  proposed  action  is  to  remove 
and /or  treat  damaged  or  windthrown 
trees,  by  use  of  salvage  sales  and  other 
treatment  methods,  such  as  bark 
peeling,  pile  and  burning  and 
prescribed  fire,  in  order  to  reduce  the 
risk  of  insect  infestation  outbreaks.  In 
addition,  the  proposal  would  salvage  or 
treat  Englemann  spruce  trees  affected  by 
spruce  beetles  in  the  analysis  area. 

3.  Live  timber  will  be  harvested  above 
that  which  was  damaged,  to  treat  all  of 
the  stands  within  the  affected 
blowndown  and  damaged  area  for  both 
silvicultiu^  and  economic  reasons. 

Alternatives  will  be  carefully 
examined  for  their  potential  impacts  on 
the  physical,  biological,  and  social 
environments  so  that  tradeoffs  are 
apparent  to  the  decision  maker.  The 
decisions  to  be  made  by  the  Forest 
Supervisor,  based  on  the  pending 
analysis  to  be  documented  in  this  EIS 
are:  Should  the  blowdown  and  damaged 
trees  in  the  Baylor  Park  area  be  treated 
to  reduce  possible  spruce  beetle 
infestation?  And,  if  so:  Should  road 
construction  be  allowed  for  timber 
harvest  in  this  area?  How  will  cultural 
resources  be  best  protected? 

Permits  and  licenses  required  to 
implement  the  proposed  action  will,  or 
may,  include  the  following: 
Consultation  with  U.S.  Fish  and 
Wildlife  Service  for  compliance  with 
Section  7  of  the  Threatened  & 
Endangered  Species  Act;  review  from 
the  Colorado  Division  of  Wildlife, 
consultation  with  the  Army  Corps  of 
Engineers,  and  clearance  from  the 
Colorado  State  Historic  Preservation 
Office.  Public  participation  will  be  fully 
incorporated  into  preparation  of  the  EIS. 
The  first  step  is  the  scoping  process, 
during  which  the  Forest  Service  will  be 


seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies,  and  other  individuals  or 
groups  who  may  be  interested  or 
affected  by  the  proposed  action.  Public 
comments  received  diu-ing  initial 
scoping  for  this  project  will  be 
incorporated  into  this  EIS.  The  Forest 
Service  predicts  the  draft  envirorunental 
impact  statement  will  be  filed  during 
the  summer  of  2000  and  the  final 
environmental  impact  statement  and 
record  of  decision  during  the  winter  of 
2000.  The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
forty-five  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
enviroimiental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts,  City 
ofAngoon  v.  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
tbe  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 
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Dated:  February  2,  2000. 
Martha  J.  Ketelle, 

Forest  Supeiyisor. 

[FR  Doc.  00-3265  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  3410-BW-M 


Committee  for  Purchase  From  People 
Who  are  Blind  or  Severely  Disabled 

Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Proposed  additions  to 

prociuement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  March  13,  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  A.  Wilson,  Jr.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2}  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  conunents  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
protcure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  ■will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 


invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Grounds  Maintenance 

Air  National  Guard  Readiness  Center 

Andrews  AFB,  Maryland 

^fPA:  Melwood  Horticultural  Training 

Center,  Upper  Marlboro,  Maryland 
Janitorial/Custodial 
U.S.  Customs  Service 

Office  of  Investigation,  East  and  West  Wings 
Building  50,  JFK  Airport 
Jamaica,  New  York 
NPA:  Goodwill  Industries  of  Greater  New 

York  and  Northern  New  Jersey,  Ipc. 

Astoria,  New  York 
Mailroom  Operation 
U.S.  Department  of  State 
Office  of  Foreign  Buildings  Operations 
1701  North  Fort  Myer  Drive 
Arlington,  Virginia 
NPA:  Columbia  Lighthouse  for  the  Blind, 

Washington.  DC 

Leon  A.  Wilson,  Jr., 

Executive  Director. 

[FR  Doc.  00-3202  Filed  2-10-00;  8:45  am] 

BIL4JNG  CODE  63S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  deletions  from 
the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 
EFFECTIVE  DATE:  March  13,  2000. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  CrystalGateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202^302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  A.  Wilson-,  Jr.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
November  29  and  December  17,  and  27, 
1999,  the  Committee  for  Purchase  From 
PeopleWho  Are  Blind  or  Severely 
Disabled  published  notices  (64  F.R. 
66611,  70694  and  72312)  of  proposed 


additions  to  and  deletions  from  the 
Procurement  List: 

Additions 

The  following  comments  pertain  to 
Janitorial/Custodial.  The  Library  of 
Congress,  Washington,  DC  for  the 
following  locations:  James  Madison 
Memorial,  Thomas  Jefferson  Building, 
John  Adams  Building  and  Little 
Scholars  Child  Care  Facility. 

Comments  were  received  from 
counsel  for  two  companies:  the  current 
contractor  for  this  service,  and  a  new 
company  whose  president  was  until 
recendy  the  president  of  the  current 
contractor. 

Both  companies  noted  the  impact  on 
them  of  adding  this  service  to  the 
Procurement  List,  and  questioned  the 
capability  of  the  nonprofit  agency 
originally  designated  to  perform  the 
service.  The  second  company  also 
questioned  whether  this  addition  to  the 
Procurement  List  met  certain  statutory 
requirements,  and  the  role  of  a 
consultant  to  that  nonprofit  agency. 
This  service  is  currently  being  procured 
under  a  small  business  set-aside,  and 
the  contracting  officer  has  stated  for  the 
record  that,  if  the  Committee  does  not 
add  the  service  to  the  Procurement  List, 
the  service  will  continue  to  be  reserved 
for  small  businesses.  The  current 
contractor  is  no  longer  a  small  business, 
so  it  is  not  eligible  for  contracts  for  the 
service.  ConsequenUy,  addition  of  this 
service  to  the  Procurement  List  would 
not  be  the  cause  of  any  impact  the 
current  contractor  suffers  by  not  being 
able  to  provide  the  service,  regardless  of 
the  size  of  the  impact  or  any 
dependency  the  contractor  has 
developed  over  the  five  years  it  has 
provided  the  service.  Although  the 
current  contractor  anticipates  that  its 
declining  sales  will  return  it  to  the  small 
business  category  by  2001,  the 
Committee  does  not  consider  such 
speculation  as  demonstrating  severe 
adverse  impact  resulting  from  addition 
of  a  service  to  the  Procurement  List. 

Unlike  the  current  contractor,  the 
other  commenting  company  is  a  small 
business.  It  has  not,  however,  been  a 
ciurent  contractor  for  this  service. 
Losing  the  ability  to  compete  for  the 
service  is  not  considered  by  the 
Committee  to  constitute  severe  adverse 
impact  on  a  company  which  has  not 
developed  a  dependence  on  having  the 
contract  for  the  service. 

The  current  contractor  noted  that  loss 
of  this  service  would  require  it  to 
discharge  a  substantial  niunber  of  its 
employees,  who  would  collect 
unemployment  benefits  from  the 
company,  increasing  its  indirect  rates 
and  making  it  more  difficult  for  the 
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company  to  ol  'er  competitive  prices  in 
the  future.  Th(  Committee  considers 
this  impact  on  the  company  to  be  too 
speculative  to  constitute  severe  adverse 
impact.  As  for  the  company's 
employees,  thi  t  Committee  has 
authorized  the  nonprofit  agency  which 
will  provide  tl  le  service  to  phase  in  its 
workers  with  !  evere  disabilities, 
preserving  the  jobs  of  the  current 
workers  while  they  seek  employment 
elsewhere  in  t  le  area,  which  is 
currently  exp«  riencing  very  low 
unemploymec  t  for  workers  without 
disabilities.  In  addition,  a  custodial 
corporation  h^s  offered  to  provide 
comparable  eipployment  opportunities, 
with  similar  pky  and  benefits,  for 
workers  displaced  by  this  Procurement 
List  addition. 

On  the  basi3  of  the  Committee's 
response  to  a  Freedom  of  Information 
Act  request  the  c\irrent  contractor  filed 
early  in  the  addition  process,  that 
contractor  quastioned  whether  this 
project  would  generate  jobs  for  people 
with  severe  di$abilities.  The  contractor 
also  noted  thejlack  of  a  technical  or 
management  proposal  for  the  project, 
and  other  evidence  addressing  the 
capability  of  t|ie  nonprofit  agency  and 
its  employees  jwith  disabilities  to 
perform  this  service. 

The  Comminee  believes  that  the 
record  now  cctnpiled  fully  supports  the 
determination!  it  has  made  that  this 
service  will  eventually  create 
approximately  58  work  years  of 
employment  f  )r  people  with  severe 
disabilities.  Tliis  record  does  includes  a 
technical  proposal  for  the  service.  The 
nonprofit  agen  cy  has  been  found 
capable  of  per  brming  the  service  by  the 
Conmiittee  bai  ;ed  on  assessments  by  the 
central  nonprt  ifit  agency  concerned  and 
the  contractini  5  officer  at  the  Library  of 
Congress,  whc  has  reviewed  and 
accepted  the  t  ichnical  proposal. 

Both  comm(  inters  noted  that  the 
Library  of  Congress  buildings, 
particularly  ti  e  Jefferson  Building, 
contain  numei  ous  antiques  and 
ornamental  it(  ms  in  their  elaborate 
interiors,  whi(  h  require  specialized 
cleaning  techniques  and  expertise. 
Some  of  these  features  of  the  buildings, 
however,  are  1  lot  within  the  statement  of 
work  for  the  si  srvice,  as  cleaning  them 
is  the  respons  bility  of  the  Architect  of 
the  Capitol.  If  other  such  features  are 
beyond  the  ca  pability  of  workers  with 
disabilities  to  perform,  they  will  be 
handled  by  th  ase  workers  without 
disabilities  wi  lich  the  Committee's 
statute  permit  s  the  nonprofit  agency  to 
retain  on  the  j  ab. 

The  current  contractor  noted  that  31 
Federal  janito  rial/custodial  services 
with  Washing  ton,  DC  addresses  are 


already  on  the  Procurement  List,  some 
of  them  substantial  in  scope.  The 
contractor  claimed  that  it  had  been 
substantially  impacted  by  some  of  these 
additions.  The  contractor  also  claimed 
that  additional  people  with  severe 
disabilities  could  be  employed  at  these 
locations,  making  the  addition  of  the 
service  at  the  Library  of  Congress 
unnecessary  to  create  jobs  for  these 
people. 

Tne  continued  viabihty  of  the  current 
contractor  casts  serious  doubt  on  any 
contention  that  it  has  been  severely 
impacted  by  previous  Procurement  List 
additions.  As  noted  above,  the  current 
contractor  would  not  be  eligible  for  the 
next  contract  for  this  service  at  the 
Library  of  Congress,  whether  or  not  the 
Committee  adds  it  to  the  Procurement 
List.  Given  the  large  number  of  people 
with  severe  disabilities  in  the 
Washington  area  who  remain 
unemployed,  the  Committee  believes 
there  is  a  need  to  add  the  service  at  the 
Library  of  Congress  to  the  Procurement 
List  and  thereby  generate  additional  jobs 
for  such  individuals.  Incremental 
addition  of  workers  with  severe 
disabilities  to  the  janitorial/custodial 
services  in  Washington  which  have 
already  been  placed  on  the  Procurement 
List  will  not  fill  this  need.  For  the  same 
reason,  and  given  that  the  nonprofit 
agency  has  been  found  capable  of 
providing  the  entire  service,  it  would 
not  be  appropriate  for  the  Committee  to 
add  just  a  portion  of  the  service  to  the 
Procurement  List,  as  the  other 
commenter  suggested. 

The  current  contractor  claimed  that 
the  fact  that  price  proposals  it  reviewed 
show  variation  above  and  below  the 
current  price  for  the  service  shows  that 
the  nonprofit  agency  does  not 
understand  the  work  requirements  for 
the  service  and  thus  cannot  be 
considered  capable  of  performing  it.  The 
Committee,  however,  considers  these 
proposals  to  be  evidence  that  the 
nonprofit  agency  and  the  Library  of 
Congress  were  engaged  in  price 
negotiation,  which  is  now  the  preferred 
method  of  setting  a  fair  m£u°ket  price  in 
the  Committee's  program,  and  not 
evidence  of  a  lack  of  capability  on  the 
nonprofit  agency's  part. 

The  current  contractor  also  claimed 
that  the  nonprofit  agency  must 
specifically  identify  the  individuals 
with  disabilities  who  will  be  employed 
on  this  service  and  demonstrate  how 
these  individuals  are  capable  of 
performing  the  work  involved  in  the 
service.  The  Committee  does  not 
consider  this  degree  of  specificity  to  be 
appropriate,  given  that  commercial 
janitorial  contractors  do  not  so  identify 
workers  before  beginning  a  project,  and 


does  not  require  this  level  of  detail  fi'om 
nonprofit  agencies  participating  in  its 
program. 

The  other  commenter  claimed  that 
this  service  does  not  meet  the 
Committee's  statutory  requirement  that 
75  percent  of  the  direct  labor  for  the 
service  be  performed  by  persons  with 
severe  disabilities.  The  commenter 
noted  that  the  requirement  must  be  met 
each  year  the  nonprofit  agency  performs 
the  services,  so  a  phase-in  of  people 
with  disabilities  would  not  be 
permissible.  Such  a  phase-in,  according 
to  the  commenter,  would  also  lower  the 
nonprofit  agency's  overall  disabled 
labor  percentage  below  the  level  the 
statute  requires.  The  commenter 
misunderstands  the  statutory  direct 
labor  requirement,  which  applies  to  a 
nonprofit  agency's  total  direct  labor,  not 
to  the  labor  used  on  a  specific  service. 
However,  the  commenter  is  correct  that 
Ability  Unlimited,  Inc.,  the  nonprofit 
agency  originally  proposed  to  perform 
this  service,  does  not  currently  meet  the 
total  direct  labor  requirement.  Another 
qualified  nonprofit  agency,  The  Chimes, 
Inc.,  which  does  meet  the  total  direct 
labor  requirement  and  has  been  found 
capable  of  providing  this  service,  has 
been  designated  to  replace  Ability 
Unlimited  as  the  service  provider  jinder 
the  Procurement  List  for  at  least  one 
year.  If  Ability  Unlimited  meets  the  total 
direct  labor  requirement  at  that  time,  the 
service  will  be  transferred  to  it.  The 
commenter  also  questioned  whether  the 
price  established  for  the  service  is  a  true 
fair  market  price.  The  commenter 
assiuned,  in  accordance  with  former 
Conmiittee  pricing  policies,  that  the 
price  was  based  on  the  current  price  for 
the  service,  which  is  being  provided 
imder  a  contractual  arrangement  which 
is  now  over  five  years  old.  However,  in 
accordance  with  new  Committee  pricing 
policies,  the  price  for  this  service  was 
set  by  negotiation  between  the  Library 
of  Congress  and  the  nonprofit  agency. 
Such  a  price  by  its  nature  is  a  fair 
market  price,  as  it  is  an  agreement  at 
this  time  between  a  knowledgeable 
buyer  and  a  seller,  without  regard  to  the 
price  of  the  previous  contractual 
arrangement. 

The  same  commenter  also  questioned 
the  use  by  Ability  Unlimited  of  a  for- 
profit  janitorial  firm  as  a  consultant  and 
materials  supplier  for  this  service.  The 
commenter  claimed  that  this 
arrangement  violates  the  statutory 
requirement  that  a  nonprofit  agency's 
net  income  not  inure  to  any  individual. 
The  commenter  also  indicated  that  the 
consultant  firm's  performance  record  on 
another  Government  contract  made  its 
role  in  connection  with  this  service 
inappropriate.  Again,  the  commenter 
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misinterprets  the  Committee's  statute. 
The  statutory  language  the  commenter 
mentioned  is  intended  to  assure  that 
non-govemmental  participants  in  the 
Committee's  program  are  nonprofit 
corporations.  Ability  Unlimited  and  The 
Chimes  meet  that  requirement,  as  well 
as  a  Committee  policy  requirement 
designed  to  assiue  nonprofit  status  and 
organizational  independence.  The 
Committee  has  examined  the 
relationship  between  AbilityUnlimited 
and  the  for-profit  consultant,  and  has 
received  information  from  the  president 
of  the  consultant  firm  that  demonstrates 
that  the  firm  will  not  profit  fi-om  the 
relationship.  In  addition,  the 
consultant's  performance  on  its  own 
janitorial  contracts  is  not  a  dispositive 
factor  in  this  instance  because  of  the 
limited  role  the  consultant  would  play 
in  providing  the  service  at  issue. 
Fxuthermore,  if  Ability  Unlimited  fails 
to  increase  its  total  direct  labor  being 
performed  by  people  with  severe 
disabilities  to  the  level  required  by  the 
Committee's  statute,  it  will  not  be 
performing  this  service  at  the  Library  of 
Congress  under  the  Committee's 
program. 

7?ie  following  material  pertains  to  the 
two  services  being  added  to  the 
Procurement  List:  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  services  and 
impact  of  the  additions  on  the  ourent 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 1  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Janitorial/Custodial 


The  Library  of  Congress,  Washington.  DC  for 

the  following  buildings: 
James  Madison  Memorial 
Thomas  Jefferson  Building 
John  Adams  Building 
Little  Scholars  Child  Development  Center 
Janitorial/Custodial 
U.S.  Coast  Guard 
Southwest  Harbor  Building 
Southwest  Harbor,  Maine 

This  action  does  not  affect  cxirrent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  Tlie  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  Would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Comnoittee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Paper,  Tabulating  Machine 
7530-00-249-4847 
7530-00-057-9487 
Pad,  Parachutists'  Helmet 
8470-01-092-8494 

Leon  A.  Wilson,  Jr., 

Executive  Director. 

(FR  Doc.  00-3203  Filed  2-10-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-821-ai1] 

Solid  Fertilizer  Grade  Ammonium 
Nitrate  From  the  Russian  Federation; 
Notice  of  Postponement  of  Rnal 
Determination  in  the  Antidumping  Duty 
Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  11.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doreen  Chen,  Laurel  LaCivita,  or  Rick 
Johnson,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-O408,  (202)  482-4243,  and  (202) 
482-3818,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendiments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  Part  351 
(1998). 

Postponement  of  Final  Determination 

The  Department  received  a  request 
pursuant  to  section  735(a)(2)  of  the  Act 
and  19  CFR  351.210(e)(2)  to  postpone  its 
final  determination  to  135  days  after 
publication  of  the  Department's 
preliminary  determination  and  to 
extend  the  imposition  of  provisional 
measures  from  a  four-month  period  to 
not  more  than  six  months  from 
respondent  JSC  Nevinnomyssky  Azot,  a 
producer/exporter  of  the  subject 
merchandise. 

In  accordance  with  19  CFR 
351.210(b)(2)(ii),  because  (1)  Our 
preliminary  determination  is 
affirmative,  (2)  the  respondent 
requesting  a  postponement  accounts  for 
a  significant  proportion  of  exports  of  the 
subject  merchandise,  and  (3)  no 
compelling  reasons  for  denial  exist,  we 
are  granting  respondent's  request  and 
are  postponing  the  final  determination 
to  no  later  than  May  22,  2000,  which  is 
135  days  after  the  publication  of  the 
preliminary  determination.  See  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value:  Solid  Fertilizer 
Grade  Ammonium  Nitrate  from  the 
Russian  Federation.  Suspension  of 
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liquidation  wi|l  be  extended 
accordingly. 

This  notice  i  »f 
published  pursuant 
351.210(g). 


Dated:  February 

Holly  A.  Kuga. 

Acting  Assistant 
Administration 

[FR  Doc.  00-31^3 
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DEPARTMErf '  OF  COMMERCE 
International  Trade  Administration 

[A-680-«41] 


illmi 


Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Structural  Steel  Beams  From  South 
Korea 

AGENCY:  Impo  t  Administration, 
International '  'rade  Administration, 
Department  ol  Commerce. 
EFFECTIVE  OATf:  February  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Blozy  (Kangwon  Industries,  Ltd. 
("Kangwon"))  Brandon  Farlander 
(Inchon  Iron  «  Steel  Co.,  Ltd. 
("Inchon")),  o  •  Rick  Johnson,  Import 
Administratio  i.  International  Trade 
AdministraUo  i.  U.S.  Department  of 
Commerce,  14  th  Street  and  Constitution 
Avenue,  NW,  tVashington,  DC  20230; 
telephone:  (20  2)  482-0165  (Blozy),  (202) 
482-0182  (Faj^ander),  or  (202)  482-3818 
(Johnson). 
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Act  of  1930  ("the 
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("URAA").  In  addition, 
indicated,  all 
Department's 
to  the  provisions 
CFR  part  351  (1998). 


Preliminary  Qetermination 

We  preliraifari 
structural  steql 
beeuns")  from 
are  likely  to  b^ ! 
at  less  than  fa  r 
provided  in  section 
estimated 
shown  in  the 
Liquidation" 

Case  History 

On  August  I,  1999,  the  Department 
initiated  antic  umping  duty 


ily  determine  that 
beams  ("structural 
South  Korea  are  being,  or 
sold  in  the  United  States 
value  ("LTFV"),  as 
733oftheAct.  The 
of  sales  at  LTFV  are 
'Suspension  of 
I  lection  of  this  notice. 


mai  gins 


investigations  of  imports  of  structural 
beams  from  Germany,  Japan,  South 
Korea,  and  Spain.  See  Initiation  of 
Antidumping  Duty  Investigations: 
Structural  Steel  Beams  From  Germany. 
Japan,  South  Korea,  and  Spain,  64  FR 
42084  (August  3.  1999)  ["Notice  of 
Initiation"].  Since  the  initiation  of  this 
investigation  the  following  events  have 
occurred. 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  On  August 
17, 1999,  Northwestern  Steel  &  Wire 
Company,  Nucor-Yamato  Steel 
Company,  and  TXI-Chaparral  Steel  Inc. 
("petitioners")  submitted  comments  to 
the  Department  requesting  that  the 
scope  exclude  certain  forklift  truck 
mast-section  non-standard  I-beams.  In 
August  1999,  the  Department  also 
requested  comments  from  petitioners 
and  potential  respondents  in  these 
investigations  regarding  the  model 
matching  criteria.  We  received 
comments  from  petitioners  regarding 
model  matching  criteria. 

On  August  23.  1999,  the  United  States 
International  Trade  Commission  ("ITC") 
informed  the  Department  of  its 
affirmative  preliminary  injury 
determination  on  imports  of  subject 
merchandise  from  Japan  and  South 
Korea  and  its  negative  injury 
determination  on  imports  of  the  subject 
merchandise  from  Germany  and  Spain. 
On  August  31.  1999,  noting  the  ITC's 
negative  injury  determination 
concerning  Germany,  petitioners 
submitted  a  letter  stating  that  a  scope 
exclusion  of  forklift  truck  mast-section 
non-standard  I-beams  was  no  longer 
necessary  as  those  products  were 
imported  from  Germany. 

On  August  2,  1999,  the  Department 
issued  Section  A  of  its  antidumping 
questionnaire  to  Inchon  and  Kangwon. 
On  August  30,  1999,  Inchon  and 
Kangwon  submitted  responses  to 
Section  A  of  the  questionnedre.  Also,  on 
August  30,  1999,  we  issued  Sections  B, 
C,  D,  and  E  of  the  antidumping 
questionnaire.  On  September  17,  1999, 
we  issued  a  supplemental  questionnaire 
on  Section  A.  On  October  25,  1999, 
Inchon  and  Kangwon  submitted  their 
Sections  B,  C,  and  D  responses,  and 
supplemental  questioimaire  response 
for  Section  A.  On  November  16,  1999, 
we  issued  a  second  supplemental 
questionnaire  to  Inchon  and  Kangwon, 
and  on  December  10, 1999,  we  received 
responses  from  both  companies.  On 
January  7  and  10.  2000,  we  issued 
supplemental  questionnaires  for  Inchon 
and  Kangwon,  respectively.  On  January 
18  and  20,  2000.  we  received  Inchon's 
and  Kangwon's  supplemental  responses, 
respectively.  Petitioners  submitted 


comments  on  Inchon's  and  Kangwon's 
questionnaire  responses  in  September, 
November,  and  December  1999. 

On  September  17  and  21. 1999, 
Inchon  and  Kangwon.  respectively, 
requested  that  they  be  excused  from 
reporting  home  market  resales  of  subject 
merchandise  produced  by  imaffiliated 
manufactiu^rs.  Additionally,  on 
September  17,  1999,  Inchon  requested 
that  it  be  excused  from  reporting  home 
market  sales  of  I-beams  and  Gl-beams. 
On  September  28. 1999.  we  granted 
Inchon's  and  Kangwon's  request  that 
they  not  be  required  to  report  home 
market  resales  of  subject  merchandise 
produced  by  unaffiliated  manufacturers; 
however,  we  instructed  Inchon  to  report 
its  home  market  sales  of  I-beams  and  GI- 
beams. 

On  November  2.  1999.  petitioners 
submitted  a  timely  request  for  a 
postponement  of  the  preliminary 
determination  pursuant  to  19  CFR 
351.205(e).  On  November  16. 1999,  we 
postponed  the  preliminary 
determination  imtil  no  later  than 
February  2.  2000.  See  Structural  Steel 
Beams  From  South  Korea  and  Japan; 
Notice  of  Postponement  of  Preliminary 
Determinations  in  Antidumping  Duty 
Investigations,  64  FR  66169  (November 
24. 1999). 

Postponement  of  Final  Determination 

Piu-suant  to  section  735(a)(2)  of  the    . 
Act,  on  January  13,  2000,  Inchon  and 
Kangwon  requested  that,  in  the  event  of 
an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  date  of  the  publication  of 
an  affirmative  preliminary 
determination  in  the  Federal  Register. 
Inchon  and  Kangwon  also  requested  a 
two-month  extension  of  the  four-month 
limit  on  the  imposition  of  provisional 
measures.  In  accordance  with  19  CFR 
351.210(b),  because  (1)  our  preliminary 
determination  is  affirmative,  (2)  Inchon 
and  Kangwon  account  for  all  known 
exports  of  the  subject  merchandise,  and 
(3)  no  compelling  reason  for  a  denial 
exists,  we  are  granting  the  respondents' 
request  and  are  postponing  the  final 
determination  until  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  doubly-synmietric 
shapes,  whether  hot-  or  cold-rolled, 
drawn,  extruded,  formed  or  finished, 
having  at  least  one  dimension  of  at  least 
80  mm  (3.2  inches  or  more),  whether  of 
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carbon  or  alloy  (other  than  stainless) 
steel,  and  whether  or  not  drilled, 
punched,  notched,  painted,  coated,  or 
clad.  These  products  ("Structural  Steel 
Beams")  include,  but  are  not  limited  to, 
wide-flange  beams  ("W"  shapes), 
bearing  piles  ("HP"  shapes),  standard 
beams  ("S"  or  "I"  shapes),  and  M- 
shapes. 

All  products  that  meet  the  physical 
and  metallurgical  descriptions  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products  are 
outside  and/or  specificedly  excluded 
firom  the  scope  of  this  investigation: 

•  Structural  steel  beams  greater  than 
400  pounds  per  linear  foot  or  with  a 
web  or  section  height  (also  known  as 
depth)  over  40  inches. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7216.32.0000, 
7216.33.0030,  7216.33.0060, 
7216.33.0090,  7216.50.0000, 
7216.61.0000,  7216.69.0000, 
7216.91.0000,  7216.99.0000, 
7228.70.3040,  7228.70.6000.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  Customs  purposes, 
the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
July  1,  1998  through  Jime  30,  1999. 

Affiliation 

On  January  7,  2000,  news  reports 
indicated  that  Inchon  shareholders 
approved  a  plan  to  merge  with 
Kangwon.  Under  the  proposed  plan, 
Inchon  will  absorb  Kangwon.  Both 
respondents  have  stated  that  Inchon  and 
Kangwon  were  separate,  independent 
companies  during  the  POI  and  that  no 
merger  discussions  took  place  during 
the  POI.  See,  e.g.,  Kangwon's  January 
20,  2000  Supplemental  Questionnaire 
Response  at  pages  20-21  and  Inchon's 
January  18,  2000  Supplemental 
Questionnaire  Response  at  page  13. 
Therefore,  based  on  respondents'  record 
statements  that  they  were  separate, 
independent  companies  during  the  POI, 
we  preliminarily  determine  that  the 
companies  were  unaffiliated  during  the 
POI  and  have  treated  each  as  a  separate 
entity  for  purposes  of  this  investigation. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
structural  beams  from  Korea  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  export  price 
("EP")  or  constructed  export  price 


("CEP")  to  the  normal  value  ("NV"),  as 
described  in  the  "export  price  emd 
constructed  export  price"  and  "normal 
value"  sections  of  this  notice,  below.  In 
accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  and 
CEPs  (if  applicable)  for  comparison  to 
weighted-average  NVs. 

Transactions  Investigated 

A.  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  [i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
•volume  of  U.S.  sales),  we  compared  the 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  Since 
both  Inchon's  and  Kangwon's  aggregate 
volimie  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volimie  of 
U.S.  sales  for  the  subject  merchandise, 
we  determined  that  the  home  markets 
for  both  companies  were  viable. 
Therefore,  we  have  based  NV  on  home 
market  sales  in  the  usual  commercial 
quantities  and  in  the  ordinary  course  of 
trade. 

B.  Date  of  Sale 
Inchon 

For  both  home  market  and  U.S. 
transactions,  Inchon  reported  the 
invoice  date  as  the  date  of  sale,  i.e.,  the 
date  when  price,  quantity,  and  material 
specifications  are  finalized,  because 
Inchon  stated  that  the  price,  quantity, 
and  material  specifications  may  change 
until  the  time  of  invoicing  and 
shipment.  Based  on  Inchon's  reported 
frequency  of  changes  in  the  material 
terms  of  sale  for  both  its  home  market 
and  U.S.  transactions,  which  is  business 
proprietary  information,  the  Department 
preliminarily  determines  that  the 
invoice  date  is  the  most  appropriate 
date  to  use  for  the  date  of  sale.  This  is 
because  the  frequency  of  changes  in 
price  and  quantity  between  order 
confirmation  and  invoice  date  indicate 
that  the  essential  terms  of  sale  are  not 
fixed  until  the  invoice  date.  For  a 
further  discussion,  see  Analysis  for  the 
Preliminary  Determination  ia  the 
Investigation  of  Structural  Steel  Beams 
from  South  Korea — Inchon  Iron  &■  Steel 
Company  ("Preliminary  Analysis  Memo: 
Inchon' ),  February  2,  2000.  We  note 
that  for  U.S.  sales  categorized  as  either 
EP  or  CEP  transactions,  it  is  the 


Department's  practice  to  use  the  date  of 
the  invoice  to  the  first  unaffiliated 
purchaser  in  the  United  States. 
However,  the  date  of  sale  caimot  occur 
after  the  date  of  shipment.  Therefore, 
when  date  of  shipment  to  the  first 
unaffiliated  purchaser  in  the  United 
States  precedes  the  date  of  the  invoice, 
we  will  use  shipment  date  as  the  date 
of  sale  (see  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  64  FR  12927,  12935  (March  16. 
1999),  citing  Certain  Cold -Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  63  FR  13170,  13172-73  (March 
18, 1998).  Thus,  for  U.S.  sales  through: 
(1)  Channel  one  (Inchon  to  its  afi"iliated 
trading  company  in  South  Korea, 
Hyimdai  Corporation  to  Hyundai 
U.S.A..  a  wholly  owned  subsidiary  of 
Hyundai  Corporation  located  in  the 
United  States  and  an  affiliate  of  Inchon, 
to  the  U.S.  unaffiliated  customer),  we 
used  Hyundai  U.S.A. 's  invoice  date;  (2) 
channel  two  (Inchon  to  Hyundai 
Corporation  to  the  U.S.  unaffiliated 
customer),  we  used  Hyundai 
Corporation's  invoice  date;  and  (3) 
channel  three  (Inchon  to  the  U.S. 
unaffiliated  customer),  we  used 
Inchon's  invoice  date,  unless  shipment 
occurs  prior  to  issuing  the  invoice. 
When  shipment  occurs  prior  to  issuing 
the  invoice,  we  used  the  shipment  date 
as  the  date  of  sale,  as  noted  above. 

Kangwon 

For  its  direct  home  market 
transactions  as  well  as  its  home  market 
transactions  through  Sampyo 
Corporation,  Kangwon's  affiliated 
distributor,  Kangwon  has  reported  the 
date  of  shipping  invoice  as  the  date  of 
sale,  i.e.,  the  date  when  price  and 
quantity  are  finalized.  In  its 
Supplemental  Section  A  Questionnaire 
Response,  Kangwon  provided  an 
estimate  that  for  a  certain  percentage  of 
sales,  the  material  terms  of  sale  (i.e., 
price  and  quantity)  change  between  the 
date  of  the  customer's  purchase  inquiry 
and  the  date  of  shipment.  Additionally, 
Kangwon  noted  that  shipping  invoice 
date  is  recorded  as  the  date  of  sale  in 
Kangwon's  and  Sampyo  Corporation's 
accounting  records.  See  also  Analysis 
for  the  Preliminary  Determination  in  the 
Antidumping  Duty  Investigation  of 
Structural  Steel  Beams  from  South 
Korea — Kangwon  Industries,  Ltd. 
("Analysis  Memorandum:  Kangwon"), 
February  2,  2000.  Based  on  Kangwon's 
record  statements,  which  are  subject  to 
verification,  we  preliminarily  determine 
that  shipping  invoice  date  is  the 
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With  respect 
Kangwon's  U.S 


appropriate  dal  b  of  sale  for  home  market 
sales. 

t  |to  the  date  of  sale  for 
transactions,  in  its 
original  Sectioi  i  A  Questionnaire 
Response,  Kan^  won  stated  that  because 
the  final  terms  pf  sale  remain  subject  to 
change  until  tiitie  of  shipment  and 
because  it  does  not  record  the  date 
when  a  commei  cial  invoice  is  issued  in 
its  sales  record! ,  it  reported  bill  of 
lading  date  as  t  le  date  of  sale  for  all  of 
its  U.S.  sales,  h  Dwever,  in  its 
Supplemental  i  ection  A  Questionnaire 
Response,  Kan^  won  clarified  that  the 
date  of  the  tax  i  ivoice  is  the  appropriate 
date  of  sale  for  J.S.  channel  three  sales 
transactions.  M  )reover,  in  its  Section  C 
Questionnaire  I  esponse,  despite  its 
claims  that  it  did  not  record  date  of 
commercial  invaice  in  its  sales  records, 
Kangwon  repor  ed  date  of  commercial 
invoice  for  its  L  .S.  channel  one  and  two 
sales  transactions.  Based  on  business 
proprietary  information  provided  by 
Kangwon  regarding  the  frequency  of 
changes  in  mate  rial  terms  of  sale  up  to 
the  invoice  date ,  which  is  subject  to 
verification,  we  find  that  the  material 
terms  of  sale  ar^  subject  to  change  until 
invoice  date  and  preliminarily 
determine  that  Ipe  appropriate  date  of 
sales  are:  commercial  invoice  date  (U.S. 
sales  channels  one  and  two)  and  tax 
invoice  date  (U.B.  sales  channel  three). 
See  also  AnaJysis  Memorandum: 
Kangwon.  Addijionally,  in  keeping  with 
the  Department's  practice  (see  above), 
where  date  of  shipment  to  the  first 
imaffiliated  pur  :haser  in  the  United 
States  precedes  the  date  of  the  invoice, 
we  have  used  si  ipment  date  as  the  date 
of  sale. 


C.  Home  Marke\  Sales  ofASTM  Grade 
Steel 

Both  respond!  snts  made  a  certain 
percentage  of  home  market  sales  of 
structural  beams  manufactured  to  U.S. 
ASTM  grade  specifications  during  the 
POL  Petitioners  allege  that  ASTM  grade 
home  market  sa  es  are  outside  the 
ordinary  course  of  trade  and  should  be 
excluded  from  tte  Department's 
analysis.  See  petitioners'  December  21, 
1999  submissions  for  Inchon  and 
Kangwon.  Petiti  jners  maintain  that  in 
its  analysis  of  w  lether  sales  are  outside 
of  the  ordinary  ( ourse  of  trade,  the 
Department  has  weighed  a  variety  of 
factors,  including:  the  significance  of 
the  quantities  scld,  the  existence  of  a 
ready  market,  the  comparative  volume 
of  sales  and  nun  iber  of  buyers  of  the 
product  types  in  question,  and  whether 
the  merchandise  in  question  was 
primarily  destinjed  for  domestic  or 
foreign  markets,  citing  Certain  Welded 
Carbon  Steel  Stc  ndard  Pipes  and  Tubes 


from  India;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  56  FR  64753  (December  12, 
1991)  and  Titanium  Sponge  From 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Tentative  Determination  To  Revoke  in 
Part,  54  FR  13403, 13404  (April  3, 
1998).  Petitioners  note  that  in  Certain 
Welded  Carbon  Steel  Standard  Pipes 
and  Tubes  from  India;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  {"Indian  Pipe  and  Tube"),  57  FR 
54360,  54362  (November  18,  1992),  the 
Department  examined  such  factors  as 
identified  above  and  found  that  the 
Indian  respondent's  home  market 
ASTM  grade  pipe  sales  were  outside  of 
the  ordinary  course  of  trade.  Petitioners 
assert  that  a  similar  fact  pattern  exists 
for  Inchon's  and  Kangwon's  home 
market  sales  of  ASTM  grade 
merchandise  and,  consequently,  argue 
that  the  Department  should  exclude 
respondents'  home  market  sales  of 
ASTM-grade  subject  merchandise.  In 
response  to  petitioners'  arguments, 
Kangwon  and  Inchon  have  argued  that 
their  sales  of  ASTM  grade  merchandise 
are  within  the  ordinary  course  of  trade 
because  of  the  considerable  number  of 
buyers,  the  specific  requests  for  ASTM 
grade  merchandise,  and  the 
insignificant  price  differences  between 
ASTM  grade  and  non-ASTM  grade 
merchandise,  citing  Certain  Circular 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviewr'TAai  Pipe  and  Tube").  61  FR 
1328,  1330-1331  (January  19,  1996). 

Consistent  with  Indian  Pipe  and  Tube 
and  Thai  Pipe  and  Tube,  for  this 
preliminary  determination,  we  have 
examined:  (1)  The  different  standards 
and  product  uses  of  ASTM  and  JIS 
structural  beams;  (2)  the  comparative 
volume  of  sales  and  number  of  buyers 
of  ASTM  and  JIS  structural  beams  in  the 
home  market;  (3)  the  price  differentials 
between  ASTM  and  JIS  structural  beams 
sold  in  the  home  market;  and  (4) 
whether  ASTM  structural  beams  sold  in 
the  home  market  consisted  of 
production  overruns  or  seconds.  We 
find  insufficient  information  to  suggest 
that  ASTM  grade  structural  steel  beams 
sold  in  the  Korean  home  market  are 
outside  the  ordinary  course  of  trade. 

Regarding  the  different  standards  and 
product  uses  of  ASTM  and  JIS  structural 
beams,  we  find  that  they  generally 
possess  the  same  mechanical  and 
physical  characteristics,  and  are  used 
for  the  same  applications.  The  only 
difference,  as  noted  by  petitioners,  is  the 
weight  tolerance.  However,  this 
difference  has  minimal  to  no  effect  on 
the  application  or  the  desirability  of 


either  product.  While  respondents  have 
stated  that  the  majority  ofASTM 
structural  beams  purchased  in  the  home 
market  were  used  to  construct  products 
for  export,  the  fact  that  ASTM  structural 
beams  purchased  in  the  home  market 
are  ultimately  destined  for  use  outside 
of  Korea  is  not,  in  this  case,  of  import 
to  our  analysis  of  whether  these  sales 
have  been  made  within  the  ordinary 
course  of  trade,  given  the  other 
circiunstances  of  these  sales  as 
discussed  below.  In  fact,  the  record 
indicates  that  ASTM  structural  beams 
are  consumed  in  the  home  market, 
indicating  that  there  is  a  ready  market 
for  ASTM  structural  beams  in  the  home 
market.  Regarding  the  comparative 
volume  of  sales  and  number  of  buyers 
of  ASTM  and  JIS  structural  beams  in  the 
home  market,  we  do  not  find  that  the 
relatively  small  nimiber  of  sales  of 
ASTM  structural  beams  in  the  home 
market  (as  a  percentage,  in  comparison 
to  respondents'  total  volimie  of 
structural  beams  in  the  home  market) 
alone  suggests  that  the  circumstances 
surrounding  respondents'  sales  of 
ASTM  structural  beams  in  the  home 
market  are  outside  the  ordinary  course 
of  trade.  For  both  respondents,  there 
was  a  significant  level  of  ASTM  sales 
activity  as  evidenced  by  the  fact  that 
there  were  a  significant  number  of 
actual  sales  of  ASTM  structural  beams 
to  multiple  customers  in  the  home 
market.  This  differs  from  Indian  Pipe 
and  Tube,  in  which  ASTM  grade 
material  was  sold  to  only  two 
customers.  Regarding  the  price 
differentials  between  AS'TM  and  JIS 
structural  steel  beams  sold  in  the  home 
market,  we  find  there  is  a  minimal 
difference  between  ASTM  and  JIS 
structural  steel  beams  sold  in  the  home    ■ 
market,  while  in  Indian  Pipe  and  Tube 
we  noted  that  there  was  a  wide  disparity 
in  sales  prices  between  ASTM  and 
Indian  Standard  pipe.  Regarding 
whether  ASTM  structural  steel  beams 
sold  in  the  home  market  consisted  of 
production  overruns,  we  find  no 
evidence  that  the  ASTM  grade  structural 
steel  beams  sold  in  the  home  market  are 
production  overruns.  Whereas  in  Indian 
Pipe  and  Tube,  regarding  overruns,  the 
respondent  stated,  in  the  original 
investigation,  that  the  ASTM  sales  were 
cost  overruns,  and  no  additional 
evidence  had  been  offered  to  counter 
this  information  for  the  review  segment 
of  that  proceeding.  Therefore,  based  on 
the  facts  of  the  record,  for  both 
respondents,  we  preliminarily 
determine  that  the  ASTM  sales  in 
question  are  within  the  ordinary  course 
of  trade.  See  also  Preliminary  Analysis 
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Memo:  Inchon  and  Analysis 
Memorandum:  Kangwon. 

D.  Home  Market  Sales  of  Merchandise 
Supplied  by  an  Unaffiliated  Producer 

In  their  original  Section  A 
Questionnaire  responses,  Inchon  and 
Kangwon  reported  that  they  resold 
subject  merchandise  in  the  home  market 
purchased  from  an  unaffiliated 
manufacturer  and  requested  that  they  be 
excused  from  reporting  these  resales. 
Based  on  respondents'  statements  on  the 
record,  including  the  statement  that 
neither  company  sold  subject 
merchandise  produced  by  an 
unaffiliated  manufacturer  in  the  United 
States  during  the  POI.  we  determined 
that  respondents  should  be  excused 
from  reporting  home  market  resales  of 
subject  merchandise  produced  by  an 
unaffiliated  manufactiu"er.  See 
Memorandum  to  the  File:  Request  to  Not 
Report  Certain  Sales  (September  28, 
1999). 

E.  Arm's  Length  Test 
Kangwon  and  Inchon 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's  length 
prices  (if  any)  were  excluded  from  our 
analysis  because  we  considered  them  to 
be  outside  the  ordinary  course  of  trade. 
See  19  CFR  351.102.  To  test  whether 
these  sales  were  made  at  arm's  length 
prices,  we  compared,  on  a  model- 
specific  basis,  the  prices  of  sales  to 
affiliated  and  unaffiliated  customers  net 
of  all  movement  charges,  direct  selling 
expenses,  and,  for  Kangwon,  packing. 
Where,  for  the  tested  models  of  subject 
merchandise,  prices  to  the  affiliated 
party  were  on  average  99.5  percent  or 
more  of  the  price  to  imaffiliated  parties, 
we  determined  that  sales  made  to  the 
affiliated  party  were  at  arm's  length.  See 
19  CFR  351.403(c).  For  results  of  the 
arm's  length  test,  see  Analysis 
Memorandum:  Kangwon  and 
Preliminary  Analysis  Memo:  Inchon. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondents  covered  by 
the  description  in  the  "Scope  of  the 
Investigation"  section,  above,  and  sold 
in  the  home  market  during  the  POI,  to 
be  foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  and 
reporting  instructions  listed  in  the 


Department's  August  2,  1999 
questionnaire. 

Export  Price  and  Constructed  Export 
Price 

In  accordance  with  section  772(a)  of 
the  Act.  export  price  is  the  price  at 
which  the  subject  merchandise  is  first 
sold  (or  agreed  to  be  sold)  before  the 
date  of  importation  by  the  producer  or 
exporter  of  the  subject  merchandise 
outside  of  the  United  States  to  an 
unaffiliated  purchaser  in  the  United 
States  or  to  an  unaffiliated  purchaser  for 
exportation  to  the  United  States,  as 
adjusted  imder  subsection  (c).  In 
accordance  with  section  772(b)  of  the 
Act,  constructed  export  price  is  the 
price  at  which  the  subject  merchandise 
is  first  sold  (or  agreed  to  be  sold)  in  the 
United  States  before  or  after  the  date  of 
importation  by  or  for  the  accoimt  of  the 
producer  or  exporter  of  such 
merchandise  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  a 
piu'chaser  not  affiliated  with  the 
producer  or  exporter,  as  adjusted  under 
subsections  (c)  and  (d).  For  piuposes  of 
this  investigation,  both  respondents 
have  classified  their  sales  as  EP  sales. 

Notwithstanding  the  above 
definitions,  there  are  situations  where 
we  have  treated  certain  transactions  as 
EP  sales  when  a  U.S.  affiliate  is 
involved  in  the  U.S.  sales  transactions. 
However,  the  Department  normally 
treats  sales  through  an  agent  in  the 
United  States  as  CEP  sales  unless  the 
activities  of  the  agent  are  merely 
ancillary  to  the  sales  process. 
Specifically,  where  sales  are  made  prior 
to  importation  through  a  U.S. -based 
affiliate  to  an  unaffiliated  customer  in 
the  United  States,  the  Department 
examines  several  factors  to  determine 
whether  these  sales  warrant 
classification  as  EP  sales.  These  factors 
are:  (1)  Whether  the  merchandise  was 
shipped  directly  from  the  manufacturer 
to  the  unaffiliated  U.S.  customer 
without  being  introduced  into  the 
physical  inventory  of  the  affiliated 
selling  agent;  (2)  whether  this  is  the 
customary  commercial  chaimel  between 
the  parties  involved;  and  (3)  whether 
the  function  of  the  U.S.  selling  agent  is 
limited  to  that  of  a  "processor  of  sales- 
related  docimientation"  and  a 
"communication  link"  with  the 
uiu-elated  U.S.  buyer.  Where  the  factors 
indicate  that  the  activities  of  the  U.S. 
selling  agent  are  ancillary  to  the  sale 
(e.g.,  arranging  transportation  or 
customs  clearance),  we  treat  the 
transactions  as  EP  seJes.  Where  the  U.S. 
selling  agent  is  substantially  involved  in 
the  sales  process  {e.g.,  negotiating 
prices),  we  treat  the  transactions  as  CEP 
sales.  See  Certain  Cut-to-Length  Carbon 


Steel  Plate  from  Germany:  Final  Results 
of  Antidumping  Administrative  Review, 

62  FR  18389,  18391  (April  15,  1997); 
Mitsubishi  Heavy  Industries  v.  United 
States,  Slip  Op.  98-82  at  6  (CIT  June  23. 
1998).  The  Department  has  stated  that. 
(w)here  the  U.S.  affiliate  has  more  than 
an  incidental  involvement  in  making 
sales  (e.g..  solicits  sales,  negotiates 
contracts  or  prices)  or  provides 
customer  support,  we  treat  the 
transactions  as  CEP  sales,"  citing,  e.g., 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada, 

63  FR  12725, 12738  (March  16, 1998). 

Inchon 

Inchon  identified  three  chaiuiels  of 
distribution  for  U.S.  sales.  For  U.S.  sales 
channel  one  [i.e.,  Inchon  sales  through 
Hyxmdai  Corporation,  Inchon's  affiliated 
trading  company  in  South  Korea,  to 
Hyundai  U.S.A.,  a  wholly  owned 
subsidiary  of  Hyundai  Corporation 
located  in  the  United  States  and  an 
affiliate  of  Inchon,  and  finally,  to  an 
unaffiliated  customer),  channel  two  (i.e., 
Inchon  sales  through  Hyundai 
Corporation,  mentioned  above,  to  an 
unaffiliated  customer  in  the  United 
States)  and  chaimel  three  (i.e.,  Inchon 
sales  to  an  unaffiliated  trading  customer 
for  export  to  the  United  States),  we 
based  our  calculation  on  EP,  in 
accordance  with  section  772  (a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  by  the  producer  or  exporter 
directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  or  for 
export  to  the  United  States  prior  to 
importation,  and  CEP  methodology  was 
not  otherwise  indicated. 

We  note  that  petitioners  have  argued 
that  sales  through  channel  one  shoiUd 
be  treated  as  CEP  sales;  however,  as 
noted  above,  we  preliminarily  disagree 
based  on  the  information  on  the  record 
at  this  time. 

Inchon  claimed  that  all  of  its  U.S. 
sales  of  subject  merchandise  are  EP 
sales,  including  those  sales  made  prior 
to  importation  through  Hyundai  U.S.A., 
Hyimdai  Corporation's  wholly-owned 
U.S.  subsidiary  [i.e..  chaimel  one  sales). 
In  looking  at  the  channel  one  sales,  we 
preliminarily  agree  that  all  three  factors 
of  our  test  are  met  for  channel  one  sales. 
First,  the  merchandise  is  usually 
shipped  directly  from  Inchon  to  the  U.S. 
customer  without  Hyimdai  U.S.A. 
taking  the  merchandise  into  physical 
inventory.  Moreover,  this  is  Uie 
customary  commercial  channel  between 
the  parties.  Thus,  the  first  two  factors  of 
our  test  are  met.  Regarding  the  third 
factor,  Inchon  claims  that  Hyimdai 
U.S.A.  does  not  have  the  authority  to 
independently  solicit,  negotiate,  or 
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approve  sales  o  Inchon's  U.S. 
customers.  Ah  o,  Inchon  claims  that 
Hyundai  U.S.>l.  does  not  provide 
customer  supf  oil  to  Inchon's  U.S. 
customers.  In  i  :onsidering  tlie  third  of 
the  three  factoi  's  to  determine  whether 
certain  sales  vm  arrant  classification  as  EP 
sales,  we  preli:  ninarily  determine  that 
the  affiliated  p  urchaser  in  the  United 
States,  Hyimdii  U.S.A.,  acted  as  a 
processor  of  sa  les-related 
documentatioi  i  and  a  conmiimication 
link  with  the  unrelated  U.S.  buyer  and 
that  its  sales  a(  tivities  are  merely 
ancillary. 

In  examinin] ;  the  third  factor  of  our 
analysis  in  det  dl  to  determine  whether 
certain  sales  warrant  classification  as  EP 
sales,  we  note  the  following.  First, 
Inchon  states  tliat  it  solicits  and 
negotiates  salet,  and  approves  its  U.S. 
sales  prices  anji  that  Hyxmdai  U.S.A. 
does  not  perfoi&n  any  of  these  functions. 
This  contrasts  with  oiu'  analysis  for 
Inchon  in  Notice  of  Final  Detennination 
of  Sales  at  Lesj  Than  Fair  Value: 
Stainless  Steel  ^heet  and  Strip  in  Coils 
From  the  Republic  of  Korea  ("Stainless 
Steel  Sheet  and  Strip  in  Coil  from 
Korea"),  64  FR  30664,  30686  (June  8. 
1999),  where  tlje  record  contained 
information  that  Hyundai  U.S.A.  had 
solicited  sales,  both  with  and  without 
Inchon  employ  ees.  The  record  in  the 
present  case  in  licates  that  Inchon 
personnel,  and  not  those  of  Hyimdai 
U.S.A.,  call  on  U.S.  customers. 
Although  Hyui  dai  U.S.A.  personnel 
attended  meeti:  igs  with  U.S.  customers, 
they  only  did  s )  in  an  observational 
capacity  and  in  the  company  of  Inchon 
personnel.  Thus,  Hyimdai  U.S.A. 
personnel  did  i  lot  solicit  or  negotiate 
any  sales,  nor  did  they  even 
independently  meet  with  Inchon's 
customers.  Thii  contrasts  with  Stainless 
Steel  Sheet  anA  Strip  in  Coil  from  Korea, 
where  we  founo  that  Hyundai  U.S.A. 
employees  had  |made  sales  calls  without 
Inchon  employees.  Second,  Inchon 
states  that  it  bei  js  the  credit  risk  if  a 
U.S.  customer  <  oes  not  remit  payment 
to  Hyundai  U.S  A.,  but  that,  during  the 
POI,  there  were  no  instances  of  a  U.S. 
customer  not  paying  Hyimdai  U.S.A. 
This  contrasts  \  nth  the  Stainless  Steel 
Sheet  and  Strip  in  Coil  from  Korea, 
where  the  recoi  d  contained  specific 
evidence  that  h  yundai  U.S.A.  was 
bearing  the  cre<  it  risk.  Third,  we  note 
that  Inchon  rep  srted  post-sale 
warehousing  at  the  U.S.  port  prior  to 
delivery  to  the  J.S.  customer.  We  note 
that  warehousii  ig  is  not  automatically 
indicative  that  i  he  U.S.  sales  should  be 
classified  as  CE  '  transactions.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fc  ir  Value:  Stainless  Steel 


Wire  Rod  From  Italy,  63  FR  40422, 
40425  (July  29,  1998).  Thus,  based  on 
the  above  record,  we  preliminarily 
determine  that  Inchon's  U.S.  sales  of 
structural  steel  beams,  in  which 
Hyundai  U.S.A.  was  involved  in  the 
sales  process,  reported  as  EP  sales, 
qualify  as  EP  sales. 

We  based  EP  on  the  packed, 
delivered,  tax  and  duty  paid  price  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  these 
included,  where  appropriate,  foreign 
inland  fireight  from  the  plant  to  the  port 
of  export,  foreign  wharfage, 
international  freight,  marine  insurance, 
U.S.  warehousing,  U.S.  loading,  U.S. 
customs  duty,  and  U.S.  wharfage. 
Additionally,  we  added  to  the  U.S.  price 
an  amount  for  duty  drawback  pursuant 
to  section  772(c)(1)(B)  of  the  Act.  For  a 
further  discussion  of  this  issue,  see 
Preliminary  Analysis  Memo:  Inchon. 

Kangwon 

Kangwon  identified  three  channels  of 
distribution  for  U.S.  sales.  In  channel 
one,  Kangwon  sold  directly  to  the  U.S. 
customers.  In  channel  two,  Kangwon 
sold  to  the  U.S.  customers  through  its 
affiliated  distributor,  Sampyo 
Corporation.  Additionally,  for  a  certain 
percentage  of  U.S.  chaimel  one  and  two 
sales,  Kangwon  reported  that  Sampyo 
America,  a  subsidiary  of  Kangwon, 
relays  pricing  information  and  sales 
order  information  between  Kangwon 
and  its  U.S.  customers.  In  channel  three, 
Kangwon  sold  directly  to  unaffiliated 
Korean  trading  companies  for  resale  of 
subject  merchandise  to  the  United 
States.  For  U.S.  sales  channel  three,  we 
based  our  calculation  on  EP,  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  by  the  producer  or  exporter 
directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation,  and  CEP  methodology  was 
not  otherwise  indicated.  For  U.S. 
channel  one  and  two  sales,  including 
those  for  which  Kangwon  has  reported 
that  Sampyo  America  had  a  role  in  the 
sales  process,  we  based  our  calculation 
on  EP,  in  accordance  with  section  772(a) 
of  the  Act,  because  the  subject 
merchandise  was  sold  by  the  producer 
or  exporter  directly  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation,  and  CEP 
methodology  was  not  otherwise 
indicated.  In  determining  that  channel 
one  and  two  sales  in  which  Sampyo 
America  had  a  role  should  be  treated  as 
EP,  we  applied  our  three  factor  test, 
described  above. 


In  determining  that  channel  one  and 
two  sales  in  which  Sampyo  America 
had  a  role  should  be  treated  as  EP,  we 
applied  our  three  factor  test  described 
above.  The  record  indicates  that  in  all 
instances  Kangwon's  channel  one  and 
two  sales  were  shipped  directly  from 
the  manufacturer  to  the  unaffiliated  U.S. 
customer  and  that  the  reported  U.S. 
sales  were  made  in  the  customary 
commercial  channel,  thereby  satisfying 
the  first  two  factors  for  EP  sales.  In 
determining,  for  those  U.S.  sales  for 
which  Kangwon  has  indicated  that 
Sampyo  America  participated  in  the 
sales  process,  whether  the  U.S.  affiliate 
acted  solely  as  a  "processor  of  sales- 
related  documentation"  and  a 
"communication  link"  with  the 
unaffiliated  U.S.  customer,  we  reviewed 
the  selling  functions  performed  by 
Sampyo  America  and  the  sales  process 
for  these  sales. 

Kangwon  reported  that  Sampyo 
America's  only  participation  in  the  sales 
negotiation  process  for  U.S.  channel  one 
and  two  sales  is  to  relay  pricing 
information  and  sales  order  information 
between  Kangwon  and  its  U.S. 
customers.  Kangwon  maintains  that  all 
U.S.  sales  are  negotiated  and  approved 
by  Kangwon's  Export  Department. 
Kangwon  reported  that  for  a  certain 
percentage  of  sales,  Kangwon  rejected 
the  terms  of  an  order  forwarded  by 
Sampyo  America.  In  addition  to 
forwarding  inquiries  and  confirmations 
to  and  from  the  customer  and  Kangwon, 
Kangwon  stated  that  employees  of 
Sampyo  America  also  undertook 
business  trips,  at  the  instruction  and 
control  of  Kangwon  and  by  Kangwon 
employees,  to  meet  with  Kangwon's 
U.S.  customers  and  provided  general 
market  research  information  for  both 
subject  and  non-subject  merchandise  to 
Kangwon.  Consequently,  because 
Sampyo  America's  function  for  certain 
of  Kangwon's  U.S.  channel  one  and  two 
sales  is  limited  to  relaying  pricing 
information  and  sales  order  information 
between  Kangwon  and  its  U.S. 
customers,  we  preliminarily  determine 
that  Kangwon's  U.S.  sales  of  structural 
beams,  in  which  Sampyo  America  was 
involved  in  the  sales  process,  reported 
as  EP  sales,  qualify  as  EP  sales.  For  a 
further  discussion  of  this  issue,  see 
Analysis  Memorandum:  Kangwon. 

We  based  EP  on  the  packed  prices  to 
unaffiliated  purchasers  in  the  United 
States.  Where  appropriate,  we  deducted- 
billing  adjustments  and  price  discounts 
from  the  gross  unit  price.  We  made 
deductions  for  foreign  inland  freight 
(plant  to  distribution  warehouse), 
warehousing  expense,  foreign  inland 
freight  (warehouse  to  port  of 
exportation),  brokerage  and  handling, 
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ocean  freight  (where  applicable),  marine 
insiirance  (where  applicable),  U.S. 
brokerage  charges  (where  applicable) 
and  U.S.  Customs  duties  (where 
applicable)  in  accordance  with  section 
772(c)(2)(A)  of  the  Act.  Additionally,  we 
added  to  the  U.S.  price  an  amoimt  for 
duty  drawback  pursuant  to  section 
772(c)(1)(B)  of  the  Act.  For  a  further 
discussion  of  this  issue,  see  Analysis 
Memorandum:  Kangwon. 

Normal  Value 

After  testing  home  market  viability 
and  whether  home  market  sales  were 
made  at  below-cost  prices,  we 
calculated  NV  as  noted  in  the  "Price-to- 
Price  Comparisons"  and  "Price-to-CV 
Comparison"  sections  of  this  notice. 

Cost  of  Production  ("COP")  Analysis 

Based  on  the  cost  allegations 
submitted  by  petitioners  in  their  July  7, 
1999  petition,  the  Department  foimd 
reasonable  groxmds  to  believe  or  suspect 
that  Inchon  and  Kangwon  had  made 
sales  in  the  home  market  at  prices  below 
the  cost  of  producing  the  merchandise, 
in  accordance  with  section  773(b)(1)  of 
the  Act.  As  a  result,  the  Department 
initiated  an  investigation  to  determine 
whether  Inchon  and  Kangwon  made 
home  market  sales  dining  the  POI  at 
prices  below  their  respective  COPs 
within  the  meaning  of  section  773(b)  of 
the  Act.  See  Notice  of  Initiation.  We 
conducted  the  COP  analysis  described 
below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  smn  of  each 
respondent's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  selling,  general  and 
administrative  expenses,  including 
interest  expenses,  research  and 
development  and  packing  costs.  We 
relied  on  the  COP  and  CV  data 
submitted  by  Inchon  and  Kangwon, 
except  as  discussed  below,  where  the 
submitted  costs  were  not  appropriately 
quantified  or  valued. 

We  made  company-specific 
adjustments  to  the  reported  COP  as 
follows: 

Inchon 

1.  We  adjusted  Inchon's  general  and 
administrative  expense  ratio  to  include 
or  exclude,  as  appropriate,  certain  non- 
operating  items. 

Kangwon 

1.  We  adjusted  Kangwon's  reported 
cost  of  scrap  purchased  from  affiliated 
suppliers  to  account  for  the  differences 


between  the  market  price  of  scrap  and 
the  transfer  price. 

2.  We  recalculated  Kangwon's  general 
and  administrative  ("G&A")  expense 
ratio  by  excluding  gain  from  assets 
contributed,  bad  debt  allowance, 
additional  income  tax,  and 
miscellaneous  gains  and  losses,  and 
dividing  the  recalculated  G&A  expenses 
by  cost  of  goods  sold  net  of  packing 
expenses. 

3.  We  adjusted  Kangwon's  interest 
expense  ratio  by  adding  back  gain  on 
exemption  of  debt  and  dividing  the 
recalculated  interest  expense  by  cost  of 
goods  sold  net  of  packing  expenses. 

B.  Test  of  Home  Market  Sales  Prices 

We  compared  the  weighted-average 
COP  for  each  respondent,  adjusted 
where  appropriate  (see  above),  to  home 
market  saJes  of  the  foreign  like  product, 
as  required  under  section  773(b)  of  the 
Act,  in  order  to  determine  whether  these 
sales  had  been  made  at  prices  below  the 
COP.  In  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  such  sales  were  made  (1) 
within  an  extended  period  of  time  in 
substantial  quantities,  and  (2)  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  sections  773(b)(1)(A) 
and  (B)  of  the  Act.  On  a  product-specific 
basis,  we  compared  the  COP  to  home 
market  prices,  less  any  applicable 
movement  charges,  discounts  and 
rebates,  other  selling  expenses,  and,  for 
Kangwon,  home  market  packing. 

C.  Results  of  the  COP  Test 

Piu^uant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  substantial  quantities.  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  during  the  POI 
were  at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  substantial  quantities  within  an 
extended  period  of  time,  in  accordance 
with  section  773(b)(2)(B)  of  the  Act. 
Because  we  compared  prices  to  POI  or 
fiscal  year  average  costs,  we  also 
determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales. 


D.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  each  respondent's  cost  of 
materials,  fabrication,  G&A  expenses, 
including  interest  expenses,  research 
and  development  expenses,  U.S. 
packing  costs  (for  Kangwon),  direct  and 
indirect  selling  expenses,  and  profit.  We 
made  adjustments  to  each  respondent's 
reported  cost  as  indicated  above  in  the 
COP  section.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  selling, 
general  and  administrative  expenses 
and  profit  on  the  amounts  incurred  and 
realized  by  each  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country. 

Price-to-Price  Comparisons 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  NV  on  prices  to 
home  market  customers.  Both  Inchon 
and  Kangwon  have  reported  sales 
quantities  on  a  theoretical  weight  basis 
(as  recorded  in  their  internal  books)  and 
maintain  that  actual  weight  is  recorded 
for  only  a  limited  number  of  sales. 
However,  petitioners  argue  that  the  JIS 
and  ASTM  standards  vary  in  their  level 
of  acceptable  weight  variances;  thus, 
petitioners  argue  that  respondents  have 
effectively  overreported  the  actual 
quantity  of  home  market  sales  by 
approximately  4  percent  and  the  actual 
quantity  of  U.S.  sales  by  only  2.5 
percent,  thereby  distorting  reported  unit 
prices.  Consequently,  petitioners  have 
requested  that  home  market  prices  be 
adjusted  upwards  by  1.5  percent.  In  the 
Department's  supplemental 
questioimaires  for  Inchon  and  Kangwon 
(issued  in  January  2000),  we  requested 
that  respondents  provide  actual  weights 
for  sample  sales  of  subject  merchandise 
in  the  home  market  and  U.S.  (where 
available).  The  data  provided  by 
respondents  indicate  that  there  are  no 
significant  differences  between  JIS  and 
ASTM  actual  and  theoretical  weights. 
Therefore,  we  preliminarily  determine 
that  no  adjustment  is  warranted. 

Inchon 

We  calculated  NV  based  on  prices  to 
imaffiliated  home  market  customers.  We 
made  a  deduction  for  inland  freight 
from  the  plant  to  the  customer.  We 
made  billing  adjustments,  where 
appropriate.  We  made  circumstance-of- 
sale  ("COS")  adjustments  based  on 
differences  in  dfrect  selling  expenses     ' 
(i.e.,  credit,  warranty  expense,  and 
interest  revenue)  incurred  on  U.S.  and 
home  market  sales,  where  appropriate. 
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Where  approi  riate,  we  deducted  from 
NV  the  amoiuit  of  home  market  indirect 
selling  expen!  es  capped  by  the  amoimt 
of  the  U.S.  commissions.  Normally,  we 
deduct  home  piarket  packing  costs  and 
add  U.S.  packing  costs,  in  accordance 
with  section  773(a)(6);  however,  in  the 
instant  case,  vre  did  not  deduct  home 
market  packin  g  costs  nor  add  U.S. 
packing  costs  because  Inchon  has  stated 
that  there  is  np  difiierence  between  its 
nd  U.S.  packing  costs, 
ed  packing  costs  in  its 


home  market 
and  has  inclu 
COP. 


Kangwon 

We  calculat  >d  NV  for  comparison  to 
EP  sales  baseq  on  prices  to  unaffiliated 
home  market  eustomers.  We  made  a 
deduction  for  inland  freight-plant  to 
distribution  warehouse,  warehousing 
expense,  inland  freight-warehouse  to 
customer.  In  iis  questionnaire 
responses,  Kasgwon  reported  that 
Kangwon  pays  Sampyo  America  a  set 
per  metric  tonifee  for  all  sales  by 
Kangwon  throiigh  U.S.  sales  channels 
one  and  two  regardless  of  the  extent  to 
which  Sampyo  America  was  involved  in 
relaying  sales  information  for  these 
sales,  up  to  a  get  amount.  Petitioners 
have  argued  ti  at  since  the  fees  received 
by  Sampyo  Ar  lerica  vary  with  sales 
levels,  the  Depjartment  should  treat  the 
fees  as  a  direcll  selling  expense.  We  note 
that  the  fees  ii^  question  constitute  a 
type  of  commission  paid  by  Kangwon  to 
Sampyo  America.  The  Department's 
questionnaire  specifically  instructs 
respondent  not  to  "report  commissions 
paid  to  affiliattd  selling  agents  unless 
there  is  a  compelling  reason  that  you 
cannot  report  ^n  affiliated  agent's  actual 
expenses."  Se^  Department's  August  30, 
1999  Questionnaire  at  page  C-28.  In  this 
case,  Kangwon  has  reported  these  fees 
in  its  calculati(  »n  of  indirect  selling 
expenses  incuired  in  the  United  States. 
Therefore,  we  )reliminarily  determine 
that  no  COS  ac  justment  is  appropriate 
for  the  fees  in  Question.  We  made  a  COS 
adjustment  ba^d  on  differences  in 
direct  selling  expenses  [i.e.,  credit) 
incurred  on  U.  5.  and  home  market  sales, 
where  appropr  ate.  In  accordance  with 
section  773(a)(  y),  we  deducted  home 
market  packin|  costs  and  added  U.S. 
packing  costs. 

Price-to-CV  Co  mparisons 

In  accordanqe 
of  the  Act,  we 
were  unable  to 
match  of  the 
made  adjustm^ts 
with  section  7 
comparisons  tc 
adjustments 


with  section  773(a)(4) 
)ased  NV  on  CV  if  we 
find  a  home  market 
like  product.  We 
to  CV  in  accordance 
a){8)  of  the  Act.  For 
EP,  we  made  COS 
bjj  deducting  home  market 


fc  reign 


:3(a 


direct  selling  expenses  and  adding  U.S. 
direct  selling  expenses. 

Level  ef  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  ("SG&A")  expenses  and 
profit.  For  EP,  the  LOT  is  also  the  level 
of  the  starting  price  sale,  which  is 
usually  from  the  exporter  to  the 
importer.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

"To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  imaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  differences  in  the  levels 
between  NV  and  CEP  sales  affects  price 
comparability,  we  adjust  NV  under 
section  773(A)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Plate 
from  South  Africa,  62  FR  61731 
(November  19,  1997). 

In  the  present  review,  none  of  the 
respondents  requested  a  LOT 
adjustment.  To  ensure  that  no  such 
adjustment  was  necessary,  in 
accordance  with  the  priiiciples 
discussed  above,  we  examined 
information  regarding  the  distribution 
systems  in  both  the  United  States  and 
Korean  markets,  including  the  selling 
functions,  classes  of  customer,  and 
selling  expenses  for  each  respondent. 

Inchon 

In  the  home  market,  Inchon  reported 
two  sales  channels:  (1)  To  unaffiliated 
distributors;  and  (2)  to  affiliated  and 
unaffiliated  end-users.  We  examined  the 
selling  functions  performed  for  both 
channels.  These  selling  functions 
included  inventory  maintenance,  freight 
and  delivery  arrangements,  warranty 


service,  and  credit  risk.  Because  there 
are  no  differences  between  the  selling 
functions  on  sales  made  to  either 
imaffiliated  distributors  or  affiliated  and 
imaffiliated  end-users  in  the  home 
market,  sales  to  both  of  these  customer 
categories  represent  a  similar  stage  of 
marketing.  Therefore,  we  preliminarily 
conclude  that  sales  to  unaffiliated 
distributors  and  affiliated  and 
unaffidiated  end-users  constitute  one 
LOT  in  the  home  market. 

For  its  EP  sales  in  the  U.S.  market, 
Inchon  reported  three  sales  channels:  (1) 
Channel  one — Inchon  sales  through 
H3rimdai  Corporation,  Inchon's  affiliated 
trading  company,  to  Hjnmdai  U.S.A.,  a 
wholly  owned  subsidiary  of  Hyimdai 
Corporation  located  in  the  United  States 
and  an  affiliate  of  Inchon,  and  finally, 
to  an  unaffiliated  customer;  (2)  channel 
two — Inchon  sales  through  Hyundai 
Corporation,  to  an  unaffiliated 
customer;  and  (3)  channel  three — 
Inchon  sales  to  an  uinaffiliated  trading 
company.  Inchon's  U.S.  customers  for 
all  three  sales  channels  are  trading 
companies  and  distributors.  We 
examined  the  selling  functions 
performed  for  each  of  the  three  U.S.   * 
sales  channels.  These  selling  functions 
included  warranty  service,  freight  and 
delivery  arrangements,  credit  services, 
and  post-sale  warehousing.  With  the 
exception  of  post-sale  warehousing  for 
certain  sales  in  channel  one,  selling 
functions  performed  in  the  three  sales 
channels  were  the  same.  Thus,  sales  to 
these  customer  categories  represent  a 
similar  stage  of  marketing.  Therefore, 
we  preliminarily  determine  that  Inchon 
provided  a  sufficiently  similar  degree  of 
services  on  sales  to  all  three  channels  of 
distribution,  and  that  the  sales  made  to 
the  United  States  constitute  one  LOT. 
Further,  we  preliminarily  conclude 
that  because  the  U.S.  LOT  and  the  home 
market  LOT  included  similar  selling 
functions,  these  sales  are  made  at  the 
same  LOT.  Therefore,  a  LOT  adjustment 
for  Inchon  is  not  appropriate. 

Kangwon 

Kangwon  did  not  claim  a  LOT 
adjustment.  Kangwon  identified  two 
channels  of  distribution  in  the  home 
market:  (1)  Sales  made  by  Kangwon 
directly  to  its  customers;  and  (2)  sales 
made  by  Kangwon  through  Sampyo 
Corporation,  to  customers.  Both 
Kangwon  and  Sampyo  Corporation 
made  sales  to  affiliated  and  unaffiliated 
industrial  end-users  and  distributors.  In 
addition,  Kangwon  made  a  limited 
quantity  of  sales  to  government  entities. 
For  both  reported  channels,  Kangwon 
maintains  that  the  sales  process  and 
selling  functions  performed  by 
Kangwon  are  identical.  Moreover, 
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Kangwon  explained  that  the  only 
differences  between  Kangwon' s  sales  to 
government  end-users  and  its  sales  to 
end-users  and  distributors  are  that  most 
sales  to  the  latter  are  made  through 
Sampyo  Corporation  and  that  different 
terms  of  sale  and  terms  of  delivery  are 
offered  to  government  entities.  We 
reviewed  the  selling  functions  and 
services  performed  by  either  Kangwon 
or  Sampyo  Corporation  and 
preliminarily  determined  that  for  both 
channels  of  distribution  and  all  classes 
of  customer,  the  selling  functions  and 
services  offered  are  similar.  See 
Analysis  Memorandum:  Kangwon. 
Consequently,  because  channels  of 
distribution  do  not  qualify  as  separate 
LOTs  when  the  selling  functions 
performed  for  each  customer  class  are 
sufficiently  similar,  we  preliminarily 
determine  that  there  exists  one  LOT  for 
Kangwon's  home  market  sales. 

Kangwon  identified  three  channels  of 
distribution  in  the  U.S.  market:  (1)  Sales 
made  by  Kangwon  directly  to  U.S. 
distributors;  (2)  sales  made  by  Kangwon 
to  U.S.  distributors  through  Sampyo 
Corporation;  and  (3)  sales  made  by 
Kangwon  to  unaffiliated  Korean  trading 
companies  for  shipment  to  the  United 
States.  In  addition,  Kangwon  reported 
that  its  U.S.-based  subsidiary,  Sampyo 
America,  was  involved  in  the  sales 
process  for  certain  U.S.  channel  one  and 
two  sales.  However,  pursuant  to  our 
analysis  above,  such  sales  were  treated 
as  EP  sales.  Kangwon  claimed  ode  LOT 
in  the  U.S.  market.  The  Department 
examined  the  claimed  selling  functions 
performed  by  Kangwon,  Sampyo 
Corporation,  and  Sampyo  America  for 
all  U.S.  sales.  These  selling  functions 
included  warranty,  freight  and  delivery 
arrangements,  and  invoicing  customers. 

Based  on  our  analysis  of  the  chains  of 
distribution  and  selling  functions 
performed  for  sales  in  the  home  market 
and  EP  sales  in  the  U.S.  market,  we 
preliminarily  find  that  EP  sales  to  all 
three  channels  of  distribution  are  made 
at  the  same  stage  in  the  marketing 
process  and  involve  identical  selling 
functions.  Therefore,  we  preliminarily 
determine  that  Kangwon,  Sampyo 
Corporation,  and  Sampyo  America 
provided  a  sufficiently  similar  degree  of 
services  on  sales  to  all  three  channels  of 
distribution,  and  that  the  sales  made  to 
the  United  States  constitute  one  LOT. 

Based  on  a  comparison  of  the  selling 
activities  performed  in  the  U.S.  maiket 
to  the  selling  activities  in  the  home 
market,  we  preliminarily  determine  that 
there  is  not  a  significant  difference  in 
the  selling  functions  performed  in  both 
markets,  and  thus,  a  LOT  adjustment  is 
not  appropriate.  For  a  further 


discussion,  see  Analysis  Memorandum: 
Kangwon. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 

Section  773A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  dif&rs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
Further,  section  773A(b)  of  the  Act 
directs  the  Department  to  allow  a  60-day 
adjustment  period  when  a  currency  has 
imdergone  a  sustained  movement.  A 
sustained  movement  has  occurred  when 
the  weekly  average  of  actual  daily  rates 
exceeds  the  weekly  average  of 
benchmark  rates  by  more  than  five 
percent  for  eight  consecutive  weeks. 
(For  an  explanation  of  this  method,  see 
Policy  Bulletin  96-1 :  Currency 
Conversions  (61  FR  9434,  March  8, 
1996).) 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  relied 
upon  in  making  our  final  determination. 

The  All-Others  Rate 

Section  735(c)(5)  of  the  Act  provides 
that  the  estimated  all-others  rate  is  the 
amoimt  equal  to  the  weighted  average  of 
the  estimated  weighted  average 
dumping  margins  estabUshed  for 
exporters  and  producers  individually 
investigated,  excluding  any  zero  and  de 
minimis  margins,  and  any  margins 
determined  entirely  under  section  776 
of  the  Act.  Therefore,  for  this 
preliminary  determination,  we  have 
calculated  the  all-other  rate  based  on  the 
weighted  average  of  the  estimated 
weighted  average  dumping  margins  for 
both  Kangwon  and  Inchon. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  wididrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 


posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  export  price,  as  indicated  in 
the  chart  below.  These  suspension-of- 
liqmdation  instructions  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Exporter/manufacturer 


Inchon  .... 

Kangwon 

All-Others 


Weighted 

average 

margin 

(percent) 


14.95 

47.55 
30.30 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  are  notifying  the  ITC  of  our 
determination.  If  our  fined 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  50  days 
after  the  publication  of  the  preliminary 
determination,  and  rebuttal  briefs, 
limited  to  issues  raised  in  case  briefs,  no 
later  than  55  days  after  the  publication 
of  the  preliminary  determination.  A  list 
of  authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
Such  smnmary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  argimients 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  will  be  held  57 
days  after  the  publication  of  the 
preliminary  determination,  time  and 
room  to  be  determined,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
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(2)  the  numbei '  of  participants;  and  (3) 
a  list  of  the  iss  ues  to  be  discussed.  Oral 
presentations  ffill  be  limited  to  issues 
raised  in  the  b  riefs. 

We  will  maf  e  our  final  determination 
no  later  than  li35  days  after  the  date  of 
publication  in  the  Federal  Register  of 
our  preliminai  y  determination. 

This  determ  nation  is  issued  and 
published  in  a  :cordance  with  sections 
733(d)  and  77i{i)(l)  of  the  Act. 


Dated:  February : 
HoUy  A.  Kuga, 


Administration 
[FR  Doc.  00-326*) 
BIUJNG  C006  3510  -OS-P 


2.2000. 
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[rade  Administration 


Notice  of  Preliminary  Determination  of 
Sales  at  Lass  than  Fair  Value: 
Structural  Ste^l  Beams  From  Japan 

agency:  Import  Administration, 
International  T  rade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATfi  February  11,  2000. 
FOfl  FURTHER  WTORMATION  CONTACT: 
Juanita  Chen  o^  Robert  Boiling,  Import 
Administratiod,  International  Trade 
Administration,  U.S.  E)epartment  of 
Commerce,  14tii  Street  and  Constitution 
Avenue.  NW.  Washington  DC  20230; 
telephone  (2021  482-0409  and  (202) 
482-3434.  respbctively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  adoition,  unless  otherwise 
indicated,  all  c  tations  to  the 
Department  of '  Commerce 
("Department"  regulations  are  to  the 
regulations  at  19  CFR  part  351  (April 
1998). 

Preliminary  Dc  termination 

We  preliminarily  determine  that 
Structural  Steel  Beams  ("Structurals") 
from  Japan  are  being,  or  are  likely  to  be, 
sold  in  the  Uni  ed  States  at  less  than  fair 
value  ("LTFV"  ,  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTIH '  are  shown  in  the 


"Suspension  o] 
this  notice.  For 
companies,  the 


Liquidation"  section  of 
all  the  following 
Department  has  used 


adverse  facts  a\  ailable  for  their 
estimated  marg  n:  Nippon  Steel 


Corporation  ("NSC");  Kawasaki  Steel 
Corporation  ("Kawasaki");  NKK 
Corporation  ("NKK");  Sumitomo  Metals 
Industries,  Ltd.  ("Sumitomo");  Toa  Steel 
Co..  Ltd.  ("Toa");  Tokyo  Steel 
Manufacturing  Co..  Ltd.  ("Tokyo  Steel") 
and  Topy  Industries,  Limited  ("Topy"). 
However,  the  Department  is  not 
assigning  a  margin  to  Yamato  Kogyo  Co. 
Ltd.  See  Case  History  section. 

Case  History 

On  August  3,  1999,  the  Department 
initiated  antidumping  duty 
investigations  of  imports  of  structural 
steel  beams  from  Germany,  Japan,  South 
Korea,  and  Spain  (Notice  of  Initiation  of 
Antidumping  Investigations:  Structural 
Steel  Beams  from  Germany,  Japan, 
South  Korea,  and  Spain  (64  FR  42084 
(August  3, 1999)).  Since  the  initiation  of 
this  investigation  the  following  events 
have  occiuxed. 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  On  August 
8, 1999,  Northwestern  Steel  &  Wire 
Company,  Nucor- Yamato  Steel 
Company,  TXI-Chaparral  Steel  Co.,  and 
the  United  Steelworkers  of  America 
AFLr<]IO)  ("petitioners")  submitted 
comments  to  the  Department  that 
proposed  model  match  criteria. 
Petitioners  stated  that  they  provided  the 
factors  (i.e.,  shape,  size,  grade  yield 
strength,  weight,  dimension  and 
processing)  upon  which  price 
distinctions  in  the  foreign  market 
should  be  based  because  they  reflect  the 
physical  differences  of  the  products. 
The  petitioners  stated  that  they  listed 
these  products  in  general  order  of 
importance.  Also,  on  August  17,  1999, 
petitioners  submitted  comments  to  the 
Department  requesting  that  the  scope 
exclude  certain  forklift  truck  mast- 
section  non-standard  I-beams. 

On  August  13, 1999,  petitioners 
revised  their  proposed  model  matching 
criteria  for  Japanese  products.  In  this 
letter,  petitioners  provided  information 
purporting  to  demonstrate  that,  based 
on  yield  strength,  the  new  home  market 
grades  of  the  subject  merchandise  are  a 
more  appropriate  match  to  the  products 
being  sold  in  the  United  States  than  the 
grades  identified  in  the  petition. 
Further,  on  August  25, 1999,  petitioners 
submitted  comments  to  the 
Department's  draft  model  match 
characteristics.  First,  petitioners  stated 
that  the  Department  should  include  a 
classification  for  "Other  Doubly- 
SjTnmetric  Shapes  (i.e.,  Special 
Sections)"  at  the  end  of  the  depth 
section  category.  Second,  petitioners 
stated  that  the  Department  should 
match  beam  types  in  the  following 
order:  M  beams,  wide  flange  beams. 


standard  beams,  H  piles  and  other 
doubly-synunetric  shapes. 

On  August  23, 1999,  the  United  States 
International  Trade  Commission  ("ITC") 
notified  the  Department  of  its 
affirmative  preliminary  injiuy 
determination  on  imports  of  subject 
merchandise  from  Japan  and  South 
Korea  and  its  negative  injury 
determination  on  imports  of  subject 
merchandise  from  Germany  and  Spain. 
On  August  31, 1999,  noting  the  ITC's 
negative  injiuy  determination 
concerning  Germany,  petitioners 
submitted  a  letter  stating  that  a  scope 
exclusion  of  forklift  truck  mast-section 
non-standard  I-beams  was  no  longer 
necessary  as  those  products  were 
imported  from  Germany.  Additionally, 
on  September  1,  1999,  the  ITC 
published  its  preliminary  determination 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is  being 
threatened  with  material  injured  by 
reason  of  imports  of  the  subject 
merchandise  from  Japan  (64  FR  47866). 

On  August  2, 1999,  the  Department 
issued  Section  A  of  its  antidumping 
duty  questionnaire  to  NSC,  Kawasaki, 
NKK,  Sumitomo,  Toa,  Tokyo  Steel, 
Topy,  and  Yamato  Kogyo  Co.  Ltd. 
("Yamato").  On  August  11, 1999,  the 
Department  received  NKK  and  Toa's 
joint  response  to  Question  1  of  Section 
A.  This  response  stated  that  Toa  is  a 
subsidiary  company  of  NKK  now  under 
liquidation,  and  that  Toa  did  not  make 
any  sales  of  the  subject  merchandise 
during  the  POI.i  On  August  12, 1999, 
the  Department  received  Sumitomo's 
response  to  Question  1  of  Section  A.  On 
August  13  and  19, 1999,  the  Department 
received  Tokyo  Steel's  response  to 
Question  1  of  Section  A.  Topy 
submitted  its  response  to  Question  1  of 
Section  A  on  August  16  and  20, 1999. 
Yamato  submitted  its  response  to 
Question  1  of  Section  A  on  August  16, 
1999,  in  which  Yamato  stated  that  it  did 
not  make  any  sales  of  subject 
merchandise  to  the  United  States  during 
the  POL  On  August  18, 1999,  NSC 
informed  the  Department  that  it  will  not 
be  participating  in  the  Structural  Steel 
Beams  investigation.  On  August  20, 
1999,  Kawasaki  informed  the 
Department  that  it  will  not  be 
participating  in  the  Structxual  Steel 
Beams  investigation.  On  August  24, 
1999,  NKK  informed  the  Department 
that  it  will  not  be  participating  in  the 
Structural  Steel  Beams  investigation.  On 
August  30, 1999,  the  Department 
informed  Yamato  that  it  will  not  be  part 
of  the  investigation  because  it  did  not 


<  Based  on  this  information,  the  Department 
considers  NKK  and  Toa  to  be  a  single  entity  and 
will  instruct  Customs  to  treat  them  as  such. 
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have  sales  of  subject  mercbandise 
during  the  POL 

On  August  30,  1999,  the  Department 
issued  Sections  B-E  of  its  antidumping 
duty  questionnaire  to  Simiitomo,  Tokyo 
Steel,  and  Topy.  On  September  3, 1999, 
the  Department  returned  both  Tokyo 
Steel  and  Topy's  Section  A  response 
because  both  companies  failed  to 
correctly  submit  their  respective  Section 
A  responses  in  accordance  with  the 
DepEirtment's  regulations.  On  September 
10, 1999,  Tokyo  Steel  resubmitted  its 
Section  A  response.  Topy  resubmitted 
its  Section  A  response  on  September  13, 
1999.  On  September  14,  1999,  we 
provided  additional  instructions  and 
filing  procedures  to  both  Tokyo  Steel 
and  Topy.  Additionally,  on  September 
14th,  we  sent  a  letter  to  Tokyo  Steel 
informing  it  that  all  submissions  must 
be  served  to  APO  parties.  Petitioners 
requested  on  September  15, 1999  that 
the  Department  reject  Tokyo  Steel's 
Section  A  response  because  of  non- 
conformity with  the  Department's 
regulations.  Also,  on  September  15, 
1999,  Sumitomo  informed  the 
Department  that  it  will  not  be 
participating  in  the  Structural  Steel 
Beams  investigation.  On  September  21, 
1999,  petitioners  filed  comments  on 
Tokyo  Steel  and  Topy's  Section  A 
questionnaire  response.  OnSeptember 
30, 1999,  we  issued  supplemental 
Section  A  questionnaires  to  Tokyo  Steel 
and  Topy.  Additionally,  on  September 
30th,  we  provided  further  explanation 
to  Tokyo  Steel  on  the  Department's 
filing  procedures. 

On  October  7, 1999,  Tokyo  Steel 
informed  the  Department  by  fax  that  it 
was  not  possible  to  provide  all  of  the 
data  requested  in  Sections  B-E  of  the 
questionnaire  due  to  its  volimiinous 
nature.  We  received  Tokyo  Steel  and 
Topy's  supplemental  Section  A 
questionnaire  responses  on  October  14, 
1999.  On  October  15, 1999,  we  extended 
Tokyo  Steel's  deadline  for  submitting  its 
Sections  B-E  responses  from  October  7, 
1999  to  October  22,  1999.  On  October 
20, 1999,  we  extended  Topy's  deadline 
for  submitting  its  Sections  B-E 
responses  fi-om  October  7, 1999  to 
October  27,  1999.  Petitioners  stated  on 
October  20,  1999  that  should  Tokyo 
Steel  and  Topy  fail  to  respond  to  the 
Department's  questionnaire  in  its 
entirety  and  by  the  extended  deadlines, 
the  Department  should  cease  granting 
leniency  and  apply  adverse  fact 
available.  On  October  22, 1999,  the 
Department  received  Tokyo  Steel's 
responses  to  Sections  B,  C,  and  D  of  the 
questionnaire.  However,  within  the 
response  Tokyo  Steel  again  stated  that  it 
was  impossible  to  provide  the 
Department  with  all  of  the  requested 


data,  due  to  the  volimiinous  nature  of 
the  requested  data.  On  October  27,  1999, 
petitioners  submitted  a  letter  requesting 
that  the  Department  reject  the  non- 
conforming and  incomplete  response  of 
Tokyo  Steel  to  Sections  B-E.  On 
November  5,  1999,  Tokyo  Steel 
submitted  a  letter  stating  that  the 
petitioners'  letter  of  October  27th 
maligns  the  company  and  Tokyo  Steel 
had,  to  the  best  of  its  ability,  responded 
honestly  to  the  Department's 
questionnaire.  Fmiher,  on  November  12, 
1999,  petitioners  submitted  a  letter 
similar  to  its  August  13th  letter 
providing  more  appropriate  price-to- 
price  dumping  margin  comparisons  for 
certain  NSC  Japanese  products. 
Moreover,  on  January  14,  2000, 
petitioners  submitted  a  letter  providing 
reasons  why  its  revised  price-to-price 
margins  are  an  appropriate  basis  for 
facts  available. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  doubly-symmetric 
shapes,  whether  hot-or  cold-rolled, 
drawn,  extruded,  formed  or  finished, 
having  at  least  one  dimension  of  at  least 
80  mm  (3.2  inches  or  more  J,  whether  of 
carbon  or  alloy  (other  than  stainless) 
steel,  and  whether  or  not  drilled, 
pimched,  notched,  painted,  coated,  or 
clad.  These  products  ("Structural  Steel 
Beams")  include,  but  are  not  limited  to. 
wide-flange  beams  ("W"  shapes), 
bearing  piles  ("HP"  shapes),  standard 
beams  ("S"  or  "I"  shapes),  and  M- 
shapes. 

All  products  that  meet  the  physical 
and  metallurgical  descriptions  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  are 
outside  and/or  specifically  excluded 
&t)m  the  scope  of  this  investigation: 

•  Structural  steel  beams  greater  than 
400  pounds  per  linear  foot  or  with  a 
web  or  section  height  (also  known  as 
depth)  over  40  inches. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7216.32.0000, 
7216.33.0030,  7216.33.0060, 
7216.33.0090,  7216.50.0000, 
7216.61.0000.  7216.69.0000, 
7216.91.0000,  7216.99.0000, 
7228.70.3040,  7228.70.6000.  Although  ' 
the  HTSUS  subheadings  are  provided 
for  convenience  and  Customs  purposes, 
the  written  description  of  the 
merchandise  imder  investigation  is 
dispositive. 


Period  of  Investigation 

The  Period  of  Investigation  ("POI")  is 
July  1,  1998  through  Jime  30, 1999. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party:  (A) 
Withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested;  (C)  significantly  impedes  a 
proceeding  under  the  antidumping 
statute;  or  (D)  provides  such  information 
but  the  information  cannot  be  verified, 
the  Department  shall  use  facts  otherwise 
available  in  reaching  the  applicable 
determination. 

In  this  case,  NSC,  Kawasaki,  NKK, 
and  Sumitomo  indicated  that  they 
would  not  participate  in  the 
Department's  investigation  and  did  not 
provide  the  Department  with      ' 
information  requested  and  needed  to 
calculate  a  dimiping  margin.  Therefore, 
we  determine  that  NSC,  Kawasaki, 
NKK/Toa,  and  Siunitomo  withheld 
information  requested  by  the 
Department.  Accordingly,  the 
Department  finds  it  necessary  to  use  the 
facts  otherwise  available  for  these 
respondents  in  accordance  with  section 
776(a)(2)(A)  of  the  Act. 

With  respect  to  Tokyo  Steel  and  Topy. 
both  companies  responded  to  Section  A 
of  the  Department's  questionnaire. 
However,  both  companies  failed  to 
completely  respond  to  Sections  B-D  of 
the  Department's  questionnaire.  On 
October  7th,  Tokyo  Steel  informed  the 
Department  it  was  not  possible  to 
provide  all  of  the  requested  data  for 
sections  B-E  of  the  questiormaire  due  to 
the  voluminous  nature  of  the  request. 
On  October  15,  1999  and  October  20. 
1999,  the  Department  extended  the 
deadline  for  submitting  sections  B-E  of 
its  questionnaire  for  both  Tokyo  Steel 
and  Topy,  respectively.  In  this  letter, 
pursuant  to  section  782(d)  of  the  Act, 
because  incomplete  responses  Jire 
considered  deficient,  the  Department 
warned  respondents  that  such  responses 
could  result  in  use  of  the  facts  available. 
On  October  22,  1999,  the  Department 
received  Tokyo  Steel's  response  to 
Sections  B,  C,  and  D  of  the 
questionnaire.  However,  in  that 
response  Tokyo  Steel  stated  that  due  to 
the  volimiinous  nature  of  the  requested 
data  it  could  not  provide  the 
Department  with  all  the  requested  data 
and  instead  provided  the  Department 
with  only  selected  information. 
Therefore,  the  Department  determines 
that  Tokyo  Steel  failed  to  provide  the 
necessary  information  in  the  form  or 
manner  requested.  Because  the 
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Department  is  lacking  complete 
information,  vre  find  it  necessary  to  use 
the  facts  other  wise  available  for  Tokyo 
Steel  in  accor(  iance  with  section 
776(a)(2)(B)  o<  the  Act. 

Lastly,  with  respect  to  Topy,  on 
October  20, 15  99,  the  Department 
extended  Top;  '"s  deadline  for  submitting 
its  Sections  B-  D  responses  to  October 
27, 1999.  However,  Topy  completely 
failed  to  respo  ad  to  these  sections  of  the 
questioimaire.  Consequently,  the 
Department  fii  ids  Topy  withheld 
requested  info  rmation  and  that  it  is 
necessary  to  ui  le  the  facts  otherwise 
available  in  m;  iking  its  determination  in 
accordance  with  section  776(a)(2)(A)  of 
the  Act. 

In  selecting  rom  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  providjBS  that  adverse  inferences 
may  be  used  vi  hen  a  party  has  failed  to 
cooperate  by  n  at  acting  to  the  best  of  its 
ability  to  com{  ly  with  the  Department's 
requests  for  information.  See  also 
Statement  of  Ajdministrative  Action 
accompanying  the  URAA,  H.R.  Rep.  No. 
103-316,  Vol.   ,  at  870  (1994)  ("SAA"). 
In  this  case,  NIIC,  Kawasaki,  NKK,  and 
Siunitomo  con  ipletely  failed  to  respond 
to  the  Department's  questionnaires. 
Further,  the  co  mpanies  indicated  that 
they  would  no  participate  in  the 
Department's  investigation.  Because  of 
the  companies  complete  lack  of 
participation  i\  i  this  investigation,  we 
find  that  the  cc  mpanies  failed  to 
cooperate  to  the  best  of  their  abilities. 
Accordingly,  m  hen  selecting  among  the 
facts  available,  we  find  that  the  use  of 
an  adverse  inf^ence  is  warranted  in 
accordance  wilh  section  776(b)  of  the 
Act. 

With  respect  to  Tokyo  Steel  and  Topy 
while  the  comj  lanies  did  respond  to  the 
Department's  s  jction  A  questionnaires 
and  supplemei  tal  section  A 
questionnaires  neither  company 
responded  satitfactorily  to  the 
Department's  £  ections  B-E 
questionnaires  Although  Tokyo  Steel 
did  submit  a  response  to  Sections  B-E, 
on  October  22,  1999,  that  response  was 
highly  incomp  ete  despite  Tokyo  Steel's 
being  granted  a  n  extension  and  warned 
that  the  Depart  nent  required  a  complete 
response.  Toky  o  Steel  informed  the 
Department  ths  t  it  was  not  possible  to 
respond  to  its  c  uestionnaire  due  to  the 
voluminous  na  :iire  of  the  requested 
data,  but  offered  no  further  explanation 
for  its  failure  tc  provide  complete  data 
in  light  of  the  E  apartment's  enlargement 
of  time  for  Tok  'O  Steel's  response. 
Further,  Topy  <  id  not  respond  to 
Sections  B-E  o  the  Department's 
questionnaire  a  t  all,  nor  did  it  provide 
any  reason  for  ;  ts  failure  to  respond.  In 
light  of  these  fa  cts,  the  Department  finds 


that  Tokyo  Steel  and  Topy  failed  to  act 
to  the  best  of  their  abilities  to  comply 
with  the  Department's  requests  for 
information  imder  section  776(b)  of  the 
Act.  Thus,  the  Department  has 
determined  that,  in  selecting  among  the 
facts  otherwise  available,  an  adverse 
inference  is  warranted  for  these 
companies  as  well. 

Section  776(b)  states  that  an  adverse 
inference  may  include  reliance  on 
information  derived  from  the  petition  or 
any  other  information  placed  on  the 
record.  See  also  SAA  at  829-831.  As 
adverse  facts  become  available,  the 
Department  is  assigning  to  NSC, 
Kawasaki,  NKK/Toa,  Sumitomo,  Tokyo 
Steel,  and  Topy  a  dumping  margin  of 
65.21  percent,  which  represents  the 
highest  margin  calculated  from  the 
information  placed  on  the  record  by 
petitioners  on  August  13,  1999  and 
November  12, 1999.  As  explained  in 
detail  in  the  "Corroboration"  section 
below,  we  are  using  this  information 
because  it  is  a  refinement  of  information 
in  the  petition  in  that  it  represents  the 
best  price-to-price  comparison  on  the 
record.  Fxuther,  the  Department 
determines  that  use  of  this  margin 
accomplishes  the  statute's  aim  of 
encouraging  participation.  As  the  SAA 
provides,  where  a  party  has  not 
cooperated  in  a  proceeding: 

Commerce  *   *   *  may  employ  adverse 
inferences  about  the  missing  information  to 
ensure  that  the  party  does  not  obtain  a  more 
favorable  result  by  failing  to  cooperate  than 
if  it  had  cooperated  fully.  In  employing 
adverse  inferences,  one  factor  the  agencies 
will  consider  is  the  extent  to  which  a  party 
may  benefit  from  its  own  lack  of  cooperation. 
SAA  at  870. 

In  this  case,  informadon  representing 
a  better  price-to-price  comparison  that 
was  submitted  by  petitioners  during  the 
proceeding  demonstrates  that  the 
dumping  margins  estimated  in  the 
petition  may  be  lower  than  in  actual 
practice.  Therefore,  use  of  petitioners' 
updated  information,  which  results  in  a 
higher  dumping  margin,  will  ensure  that 
parties  do  not  obtain  a  more  favorable 
result  by  failing  to  cooperate  in  this 
investigation. 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  relies  on 
secondary  information  (which  includes 
information  from  the  petition)  in  using 
the  facts  otherwise  available,  it  must,  to 
the  extent  practicable,  corroborate  that 
information  from  independent  sources 
that  are  reasonably  at  its  disposal. 

The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  as  probative  value  (see  SAA  at 
870).  The  SAA  also  states  that 
independent  sources  used  to  corroborate 


such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  diu-ing  the  particular 
investigation  (see  SAA  at  870). 

We  reviewed  the  adequacy  and 
accuracy  of  the  information  in  the 
petition  during  our  pre-initiation 
analysis  of  the  petition,  to  the  extent 
appropriate  information  was  av>>ilable 
for  this  purpose.  See  Import 
Administration  Antidumping  Duty 
("AD")  hivestigation  Initiation  Checklist 
(July  27,  1999),  for  a  discussion  of  the 
margin  calculations  in  the  petition.  In 
addition,  in  order  to  determine  the 
probative  value  of  the  margins  in  the 
petition  in  accordance  with  section 
776(c)  of  the  Act,  we  examined  the  key 
elements  of  the  export  price  ("EP")  and 
normal  value  ("NV")  calculations  on 
which  the  margins  in  the  petition  were 
based.  Our  review  of  the  EP  and  NV 
calculations  indicated  that  the 
information  in  the  petition  has 
probative  value,  as  certain  information 
included  in  the  margin  calculations  in 
the  petition  are  from  public  sources 
concurrent,  for  the  most  part,  with  the 
POI  (e.g.,  interest  rates,  port  fees,  and 
customs  duties). 

In  addition,  shortly  after  the  initiation 
of  the  investigation,  on  August  13,  1999, 
and  again  on  November  12, 1999,  the 
petitioners  provided  the  Department 
with  additional  information  for  the 
Department's  use  in  potential  adverse 
facts  available  situations.  Specifically, 
in  the  August  13th  information 
petitioners  provided  a  more  recent  price 
list  than  the  one  found  in  the  petition 
(i.e.,  April  1999  versus  December  1998). 
This  new  price  list  provided  home 
market  grades  (i.e.,  SM490A  and 
SM490B)  that  they  contend  are  more 
appropriate  matches  for  the  U.S.  grade 
(i.e.,  A572-50)  found  in  the  petition. 
Petitioners  stated  that  the 
aforementioned  home  market  grades  are 
a  more  comparable  match  because  both 
the  home  market  and  U.S.  products 
have  yield  strengths  that  are  more 
similar  to  each  other  than  the  home 
market  and  U.S.  grades  compared  in  the 
petition.  Thus,  petitioners  believed  that 
the  new  comparisons  better  reflect  the 
Department's  model  matching  criteria. 
After  reviewing  petitioners'  new 
information,  the  Department  agrees  that 
it  represents  the  best  match  and 
therefore  the  best  price-to-price 
comparison  currently  on  the  record 
because  it  bases  the  prices  used  for  the 
comparison  on  products  with 
characteristics  that  best  reflect  the 
Department's  model  match  criteria. 
Furthermore,  the  Department  finds  that 
the  public  price  lists  on  the  record  do. 
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in  fact,  corroborate  the  prices  of  the  new 
home  market  grades  presented  by 
petitioners. 

With  respect  to  certain  other  data 
included  in  the  margin  calculations  of 
the  petition  (e.g.,  inland  freight),  neither 
respondents  nor  other  interested  parties 
provided  the  Department  with  further 
relevant  information  and  the 
Department  is  aware  of  no  other 
independent  sources  of  information  that 
would  enable  it  to  further  corroborate 
the  remaining  components  of  the  margin 
calculation  in  the  petition.  The 
implementing  regulation  for  section  776 
of  the  Act,  at  19  CFR  351.308(c),  states 
"[t]he  fact  that  corroboration  may  not  be 
practicable  in  a  given  circumstance  will 
not  prevent  the  Secretary  from  applying 
an  adverse  inference  as  appropriate  and 
using  the  secondary  information  in 
question."  Additionally,  we  note  that 
the  SAA  at  870  specifically  states  that, 
where  "corroboration  may  not  be 
practicable  in  a  given  circumstance," 
the  Department  may  nevertheless  apply 
an  adverse  inference.  Accordingly,  we 
find,  for  purposes  of  this  preliminary 
determination,  that  the  information 
used  is  sufficiently  corroborated. 

All  Others 

Section  735(c)(5)(B)  of  the  Act 
provides  that,  where  the  estimated 
weighted-average  dumping  margins 
established  for  all  exporters  and 
producers  individually  investigated  are 
zero  or  de  minimis  or  are  determined 
entirely  under  section  776  of  the  Act, 
the  Department  may  use  any  reasonable 
method  to  establish  the  estimated  all- 
others  rate  for  exporters  and  producers 
not  individually  investigated.  Our 
recent  practice  under  these 
circumstances  has  been  assign,  as  the 
"all  others"  rate,  the  simple  average  of 
the  margins  in  the  petition.  See  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Plate  in 
Coil  from  Canada,  64  FR  15457  (March 
31, 1999);  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Plate  in  Coil  from  Italy. 
64  FR  15458,  15459  (March  21,  1999). 

We  are  basing  the'^'all  others"  rate  on 
the  simple  average  of  margins  in  the 
petition  and  information  placed  on  the 
record  by  petitioners  on  August  13, 
1999  and  November  12, 1999,  which  is 
31.98  percent. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 


Register.  We  wUl  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  dumping  margin  indicated  in 
the  chart  below.  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  imtil  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Exporter/manufacturer 

Weighted- 
average 
margin 
(percent- 
age) 

Kawasaki  Steel  Corporation  

Nippon  Steel  Corporation  

NKK  Corporation/Toa  Steel  Co.. 

Ltd ,..- 

SumitonfK)  Metals  Industries,  Ltd. 
Tokyo  Steel  Manufacturing  Co., 

Ltd                           

65.21 
65.21 

65.21 
65.21 

65.21 

Topy  Industries.  Limited  

All  Ottwrs    

65.21 
31.98 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination,  or  45  days  after  our  final 
determination,  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
may  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  fifty  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  no  later  than  fifty-five  days  after 
publication  of  this  notice.  A  list  of 
authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
Such  siunmary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  will  be  held 
fifty-seven  days  after  publication  of  this 
notice,  time  and  room  to  be  determined, 
at  the  U.S.  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 


Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  oiu- 
final  determination  no  later  than  75 
days  after  this  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Act. 

Dated:  February  2,  2000. 
HoUy  A.  Kuga. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-3261  Filed  2-10-00:  8:45  am] 
HLUNO  CODE  3S10-OS-^ 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

University  of  Hawaii;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  instrument 

This  decision  is  made  pursuant  to 
Section  6{c)  of  the  Educational, 
Scientific,  and  Cultural  Materials  (^ 

Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC. 

Docket  Niunber:  99-027.  AppUcant: 
University  of  Hawaii,  Honolxilu,  HI 
96822.  Instrument:  Low-Level  Beta 
Coimter,  Model  GM-25-5. 
Manufactvirer:  Riso  National  Laboratory, 
Denmark.  Intended  Use:  See  notice  at  64 
FR  63788.  November  22,  1999. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactiued  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  Robust  design  and 
portability  for  shipboard  operation,  (2) 
one-inch  detector  windows  and  (3)  a 
background  of  0.178±  0.003  counts  per 
minute.  Woods  Hole  Oceanographic 
Institution  advised  January  28.  2000  that 
(1)  these  capabilities  are  pertinent  to  the 
applicant's  intended  piupose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 
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We  know  o 
apparatus  of 
to  the  foreign 
manufecturec 


no  other  instrument  or 
( quivalent  scientific  value 
Instrument  which  is  being 
in  the  United  States. 


Frank  W.  Creel , 

Director,  Statut  jry  Import  Programs 
(FR  Doc.  00-32  52 
BILUNG  CODE  3S1  >-OS-P 


Staff. 
Filed  2-10-00;  8:45  am) 


DEPARTMErfT  OF  COMMERCE 

International  trade  Administration 

University  of  Florida;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scieitiflc  instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  AJct  of  1966  (Pub.  L.  89- 
651,  80  Stat.  q97;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC. 

Docket  Nudber  99-029.  Applicant: 
University  of  Florida,  Gainesville,  FL 
32611-6200.  histrument:  Fiber  Raman 
Laser,  Model  FRL-l  480-600. 
Manufactureri  IP  Fibre  Devices  Ltd., 
United  Kingdom.  Intended  Use:  See 
notice  at  64  Fl  t  70213,  December  16, 
1999. 

Comments:  ^Jone  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  valu  3  to  the  foreign 
instrument,  fo '  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  I  oreign  instnmient 
provides:  (1)  High  power  output  in  the 
300-600  mW  iange,  (2)  continuous 
working  operMion,  (3)  single  mode 
output  and  (4)  frequency  output  in  the 
1483-1484.5  iim  range  with  an  emission 
bandwidth  between  1.0-1.5  nm.  The 
National  Instlt  iite  of  Standards  and 
Technology  and  a  domestic 
manufacturer  of  similar  equipment 
advise  that  (1)  these  capabilities  are 
pertinent  to  th  3  applicant's  intended 
purpose  and  (2 )  they  know  of  no 
domestic  instriiment  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  e<  uivalent  scientific  value 
to  the  foreign  i  istrument  which  is  being 
manufactured  n  the  United  States. 

Dated:  Februaiy  4.  2000 
Frank  W.  Creei. 

Director.  Statutdty  Import  Programs 
[FR  Doc.  00-326  i 
BILUNG  CODE  3510  XS-P 


Staff. 
Filed  2-10-00;  8:45  am] 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmosplteric 
Administration 

P.D.  020400A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  the  Ad  Hoc  Charter 
Vessel/Headboat  Advisory  Panel  (AP). 
DATES:  The  AP  meeting  is  scheduled  to 
begin  at  8:00  a.m.  on  February  28,  2000 
and  will  conclude  by  4:00  p.m.  on 
February  29,  2000. 

ADDRESSES:  The  AP  meeUng  will  be 
held  at  the  Radlsson  Riverwalk  Hotel 
Tampa,  200  North  Ashley  Drive,  Tampa, 
FL  33602;  telephone:  813-223-2222. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coimcil,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Wayne  Swingle,  Executive  Director,; 
telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  Gulf 
of  Mexico  Fishery  Management  Council 
(Council)  deferred  taking  action  on  a 
Draft  Amendment  for  a  Charter  Vessel/ 
Headboat  Permit  Moratorium 
(Amendment)  at  its  January  18-21,  2000 
meeting.  Instead  the  Council  has  asked   . 
the  AP  to  develop  an  industry  proposal 
for  revision  of  the  current  Federal 
permit  system  for  charter  vessels  and 
headboats  engaged  in  reef  fish  and 
coastal  migratory  pelagics  fisheries  in 
the  Gulf  of  Mexico.  The  AP  may 
consider  retaining  some  of  the 
alternatives  for  management  measures 
considered  in  the  Amendment,  and 
likely  will  suggest  other  alternatives  that 
would  need  to  be  presented  at  public 
hearings  in  a  subsequent  amendment. 
The  Council  will  consider  the  AP's 
recommendations  at  its  March  20-23, 
2000  meeting  in  San  Antonio,  TX. 

Copies  of  the  agenda  can  be  obtained 
by  calling  813-228-2815. 

Although  other  non-emergency  issues 
not  on  the  agendas  may  come  before  the 
AP  for  discussion,  those  issues  may  not 
be  the  subject  of  formal  action  during 
these  meetings.  Actions  of  the  AP  will 
be  restricted  to  those  issues  specifically 
identified  in  the  agendas  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
Section  305(c)  of  the  Magnuson-Stevens 


Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physicedly  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Coimcil  (see 
ADDRESSES)  by  February  22,  2000. 

Dated:  February  7,  2000. 
Bruce  C.  Moreliead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Dec.  00-3286  Filed  2-10-00;  8:45  am] 

BtLLINQ  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  020400B] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Coimcil  (Council)  and  its 
advisory  entities  will  hold  public 
meetings. 

DATES:  The  Council  and  its  advisory 
entities  will  meet  March  6-10,  2000. 
The  Council  meeting  will  begin  on 
Tuesday,  March  7,  at  8  a.m., 
reconvening  each  day  through  Friday. 
All  meetings  are  open  to  the  public, 
except  a  closed  session  will  be  held 
from  8  a.m.  until  8:30  a.m.  on 
Wednesday,  March  8  to  address 
litigation  and  personnel  matters.  The 
Council  will  meet  as  late  as  necessary 
each  day  to  complete  its  scheduled 
business. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Red  Lion  Hotel  Sacramento,  1401 
Arden  Way,  Sacramento,  CA  95815; 
telephone:  (916)  922-8041. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donald  O.  Mclsaac,  Executive  Director; 
telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
following  items  are  on  the  Council 
agenda,  but  not  necessarily  in  this  order: 

A.  Call  to  Order 

1.  Opening  Remarks,  Introductions,  Roll 
Call 
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2.  Approve  Agenda 

3.  Approve  September  and  November 
Meeting  Minutes 

B.  Salmon  Management 

1.  Review  of  1999  Fisheries  and 
Summary  of  2000  Stock  Abimdance 
Estimates 

2.  Estimate  Procediues  and 
Methodologies 

3.  Inseason  Management 
Recommendations  for  Openings  Prior 
to  May  1 

4.  Preliminary  Definition  of  2000 
Management  Options 

5.  Oregon  Coastal  Natiiral  Coho 
Management  Review — Progress 
Report 

6.  Updates  on  Activities  to  Restore 
Natural  Stocks 

7.  Adoption  of  2000  Management 
Options  for  Analysis 

8.  Schedule  of  Public  Hearings  and 
Appointment  of  Hearings  Officers 

9.  Adoption  of  2000  Management 
Measures  for  Public  Review 

C.  Habitat  Issues 

D.  Coastal  Pelagic  Species  Management 

1.  Update  on  Limited  Entry  Program 

2.  Pacific  Sardine 

3.  Status  of  Plan  Amendment  (Squid 
Maximum  Sustainable  Yield  and 
Bycatch) 

E.  Pacific  Halibut  Management 

1.  Status  of  Implementation  of  Council 
Recommendations 

2.  Results  of  the  International  Pacific 
Halibut  Commission  Annual  Meeting 

3.  Proposed  Incidental  Catch  in  the 
Troll  Salmon  Fishery  for  2000 

F.  Highly  Migratory  Species 
Management 

1.  Progress  Report  on  the  Fishery 
Management  Plan 

2.  Report  on  International  Discussions 
and  Actions 

3.  Control  Date  for  Limited  Entry 

G.  Groundfish  Management 

1.  Status  of  Federal  Regulations 
(Including  Implementation  of  the 
Emergency  Rule),  Exempted  Fishing 
Permit  Applications,  Research 
Programs,  and  other  Activities 

2.  Status  Report  on  Strategic  Plan 

3.  American  Fisheries  Act  Measures 

4.  Status  of  Federal  Setnet  Programs 

5.  Bycatch  Mortality  for  Rockfish 

6.  Groundfish  Trip  Limit  for  Pink 
Shrimp  Fishery 

7.  Progress  Report  on  Plan  Amendment 
for  Bycatch  and  Framework  Measures 

H.  Administrative  and  Other  Matters 

1.  Council  Budget  I 

2.  Legislative  Report 


3.  Appointments 

4.  Research  and  Data  Needs  and 
Economic  Data  Plan 

5.  Establishment  of  a  Council  Operating 
Procedure  for  E-mail 

e.April  2000  Agenda 

Advisory  Meetings 

The  Salmon  Advisory  Subpanel  will 
convene  on  Monday,  March  6,  at  8  a.m. 
and  will  continue  to  meet  throughout 
the  week  as  necessary  to  address  salmon 
management  items  on  the  Coimcil 
agenda. 

The  Habitat  Steering  Group  meets  at 
9  a.m.  on  Monday,  March  6,  to  address 
issues  and  actions  affecting  habitat  of 
fish  species  managed  by  the  Council. 

The  Scientific  and  Statistical 
Committee  will  convene  on  Monday, 
March  6,  at  1  p.m.,  and  on  Tuesday, 
March  7,  at  8  a.m.  to  address  scientific 
issues  on  the  Council  agenda. 

The  Budget  Committee  meets  on 
Monday,  March  6  at  1  p.m.  to  review  the 
status  of  the  2000  Council  budget  and 
the  proposed  budget  for  2001. 

The  Salmon  Technical  Team  will 
convene  throughout  the  week  (Monday 
March  6  through  Friday  March  10)  as 
necessary  to  address  salmon 
management  items  on  the  Council 
agenda. 

The  Coastal  Pelagic  Species  Advisory 
Subpanel  will  meet  on  Tuesday,  March 
7,  at  1  p.m.  to  address  coastal  pelagic 
issues  on  the  Council  agenda. 

The  Enforcement  Consultants  meet  at 
6  p.m.  on  Tuesday,  March  7,  and  will 
continue  to  meet  as  necessary  through 
March  10  to  address  enforcement  issues 
relating  to  Council  agenda  items. 
•  The  Highly  Migratory  Species 
Advisory  Subpanel  will  meet  on 
Wednesday,  March  8  at  10  a.m.  to 
discuss  highly  migratory  species  issues 
relating  to  Council  agenda  items. 

Comments  on  Council  Agenda  Items 
will  not  be  accepted  if  submitted  via  e- 
mail  or  internet. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities 


Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  John  S. 
Rhoton  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  February  7.  2000. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-3287  Filed  2-10-00;  8:45  am] 

BHOJNG  CODE  3S10-22-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  020300B] 

Marine  Mammals;  File  Nos.  675-1563, 
378-1564  and  P595 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. , 
ACTION:  Receipt  of  applications. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Graham  A.J.  Worthy  (File  No.  675- 
1563),  Physiological  Ecology  and 
Bioenergetics  Laboratory,  Department  of 
Marine  Biology.  Texas  A&M  University, 
5001  Avenue  U.  Suite  105,  Galveston, 
TX  77551;  Alaska  Department  of  Fish 
and  Game  (File  No.  358-1564),  Division 
of  Wildlife  Conservation,  1255  W.  8th 
Street,  P.O.  Box  25526,  Jimeau,  AK 
99802-5526,  have  each  applied  in  due 
form  for  a  permit  to  take  marine 
mammals  for  purposes  of  scientific 
research;  and  the  Whale  Conservation 
Institute  (File  No.  P595).  191  Weston 
Road,  Lincoln,  Massachusetts  01773. 
requests  an  amendment  to  Permit  No. 
1004. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  March  13, 
2000. 

ADDRESSES:  All  applications  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13130,  Silver  Spring,  MD  20910  (301/ 
713-2289);  and 

File  Nos.  675-1563  and  358-1564: 
Alaska  Region,  NMFS,  P.O.  Box  21668, 
Juneau,  AK  99802-1668  (907/586- 
7221); 

File  No.  P595:  Northeast  Region, 
NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  (978/281-9250); 
and 

File  No.  675-1563:  Southeast  Region, 
NMFS,  9721  Executive  Center  Drive 
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North,  St.  Pe  ersburg,  PL  33702-2432 
(813/570-53  2). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnsoii.  301/713-2289. 
SUPn£MENTA^Y  INFORMATION:  The 
subject  permits  and  amendment  request 
are  requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (MMPA;  16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Talcing  and  iQiporting  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  etseq.], 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  222- 
226),  and  thejFur  Seal  Act  of  1966,  as 
amended  (16p.S.C.  1151  etseq.). 
File  No.  67^1563,  Dr.  Graham 
Worthy  requests  authority  to  take  up  to 
30  northern  fur  seal  [Callorhinus 
ursinus]  motler/pup  pairs  and  30 
additional  pu  is  over  a  3-year  period. 
Animals  will  le  blood  and  tissue 
sampled  and  flipper  tagged.  Adult 
females  will  have  a  milk  sample 
extracted.  Acnvities  will  occur  on  the 
PribUof  Islanas,  Alaska. 

File  No.  35i-1564,  Alaska 
Department  of  Fish  and  Game  (ADF&G) 
requests  authi  >rity  to  take  Steller  sea 
lions  [Eumetc  pias  jubatus)  over  a  5-year 
period.  Animi  Js  of  all  ages  and  both 
sexes  will  be  aken  during  aerial  and 
land-based  surveys,  capture  and  release 
activities  that  include  tissue  and  blood 
sampling,  tagj  ing  and  attachment  of 
scientific  instruments,  branding,  and 
administering  immobilizing  drugs. 
Activities  wil  occur  in  Alaska  and 
British  Colum  }ia. 

File  No.  P5<  5,  Whale  Conservation 
Institute,  Pern  lit  No.  1004  authorizes  the 
Holder  to  imp  art  right  whale  tissue 
samples,  and  samples  from  other 
cetaceans,  froin  Argentina,  Mexico, 
Costa  Rica,  Ecuador,  Peru,  and  Chile. 
The  Holder  requests  an  amendment  to: 
increase  the  n  amber  of  samples  to  be 
imported;  inciease  the  number  of 
locations  whe  "e  samples  are  taken  and 
imported;  and  extend  the  permit  one 
additional  yea  r. 

In  complian  :e  with  the  National 
Environments  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.].  an  initial 
determination  has  been  made  that  the 
activity  propo  ted  is  categorically 
excluded  fron;  the  requirement  to 
prepare  an  en'  ironmental  assessment  or 
environmenta  impact  statement. 

Written  con  ments  or  requests  for  a 
public  hearing  on  these  applications 
should  be  mai  ed  to  the  Chief,  Permits 
and  Documeni  ation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 


Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  these  particular  requests 
would  be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
conunent  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  these 
applications  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  February  3,  2000. 
Jeannie  Drevenak, 

Acting  Chief,  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  00-3284  Filed  2-10-00;  8:45  am] 

BHJJNG  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0026] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Change 
Order  Accounting 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currentiy  approved 
information  collection  requirement 
concerning  Change  Order  Accounting.  A 
request  for  public  comments  was 
published  at  64  FR  68338,December  7, 
1999.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  March  13,  2000. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 


Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Sti«et, 
NW,  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

FAR  clause  52.243-6,  Change  Order 
Accounting,  requires  that,  whenever  the 
estimated  cost  of  a  change  or  series  of 
related  changes  exceed  $100,000,  the 
contracting  officer  may  require  the 
contractor  to  maintain  separate  accoimts 
for  each  change  or  series  of  related 
changes.  The  account  shall  record  all 
incurred  segregable,  direct  costs  (less 
allocable  credits)  of  work,  both  changed 
and  unchanged,  allocable  to  the  change. 
These  accounts  are  to  be  maintained 
until  the  parties  agree  to  an  equitable 
adjustment  for  the  changes  or  imtil  the 
matter  is  conclusively  disposed  of  under 
the  Disputes  clause.  This  requirement  is 
necessary  in  order  to  be  able  to  accoimt 
properly  for  costs  associated  with 
changes  in  supply  and  research  and 
development  contracts  that  are 
technically  complex  and  incur 
numerous  changes. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows: 

Respondents,  8.750;  responses  per 
respondent,  18;  total  annual  responses, 
157,500;  preparation  hours  per 
response,  .084;  and  total  response 
biarden  hours,  13,230. 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
8,750;  hours  per  recordkeeper,  1.5;  total 
recordkeeping  burden  hours,  13,125; 
and  total  biu-den  hoiu-s  26,355. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  fi-om  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS).  Room  4035,  Washington.  DC 
20405,  telephone  (202)  208-7312.  Please 
cite  OMB  Conti-ol  No.  9000-0026, 
Change  Order  Accounting,  in  all 
correspondence. 


Federal  Register / Vol.  65,  No.  29 /Friday,  February  11.  2000 /Notices 


6999 


Dated:  February  8,  2000. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  00-3279  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 
GENERAL  SERVICES 
ADMINISTRATION 
NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0145] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Use  of  Data 
Universal  Numbering  System  (DUNS) 
as  Primary  Contractor  Identification 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Use  of  Data  Universal 
Numbering  System  (DUNS)  as  Primary 
Contractor  Identification.  A  request  for 
public  comments  was  published  at  64 
FR  68338,  December  7, 1999.  No 
comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  March  13,  2000. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Moss,  Federal  Acquisition 
Policy  Division,  GSA,  (202)  501-4764. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Data  Universal  Numbering 
System  (DUNS)  nvunber  is  the  number 
the  Govenmient  uses  to  identify 
contractors  in  reporting  to  the  Federal 
Procurement  Data  System  (FPDS).  The 
FPDS  provides  a  comprehensive 
mechanism  for  assembling,  organizing, 
and  presenting  contract  placement  data 


for  the  Federal  Government.  Federal 
agencies  report  data  to  the  Federal 
Procurement  Data  Center  that  collects, 
processes,  and  disseminates  official 
statistical  data  on  Federal  contracting. 
Contracting  officers  shall  report  a 
Contractor  Identification  Number  for 
each  successful  offeror.  A  DUNS 
niunber,  which  is  a  nine-digit  number 
assigned  by  Dun  and  Bradstreet 
Information  Services  to  an 
establishment,  is  the  Contractor 
Identification  Nimiber  for  Federal 
contractors. The  DUNS  niunber  reported 
must  identify  the  successful  offeror's 
name  and  address  exactly  as  stated  in 
the  offer  and  resultant  contract. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as'foUowsiRespondents, 
50.400;  responses  per  respondent 
(rounded),  4.01;  total  annual  responses, 
201,600;  preparation  hours  per 
response,  .0205  (averaged);  and  total 
response  burden  hours,  4,147. 

Obtaining  Copies  of  proposals: 

Requester  may  obtain  a  copy  of  the 
justification  fi'om  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  Washington,  DC 
20405,  telephone  (202)  208-7312.  Please 
citeOMB  Control  No.  9000-0145,  Use  of 
Data  UniversalNumbering  System 
(DUNS)  as  Primary  Contractor 
Identification,  in  all  correspondence. 

Dated:  February  8,  2000. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  00-3280  Filed  2-10-00;  8:45  am] 
BILLING  CODE  6t20-34-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  Improved 
Ordnance  Storage  for  Marine  Corps  Air 
Station  (MCAS)  Yuma,  AZ 

AGENCY:  Department  of  the  Navy, 

Department  of  Defense. 

ACTION:  Notice  of  Record  of  Decision. 

SUMMARY:  The  Department  of  the  Navy, 
after  carefully  weighing  the  operational, 
environmental  and  cost  implications  of 
improving  the  ordnance  storage  at 
MCAS  Yuma,  announces  its  decision  to 


acquire  and  develop  1,641  acres  of 
agricultural  and  residential  land  south 
of  MCAS  Yuma. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  entire  Record  of  Decision  (ROD)  is 
provided  as  follows: 

Background 

The  Department  of  the  Navy,  pursuant 
to  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  use  Section  4331  et  seq.).  and 
the  regulations  of  the  Council  on 
Environmental  Quality  (CEQ)  that 
implement  NEPA  procedures,  (40  CFR 
Parts  1500-1508),  hereby  announces  its 
decision  to  acquire  1,641  acres  of  land 
south  of  MCAS  Yuma,  Arizona,  for  the 
improvement  of  ordnance  storage  and 
other  support  functions.  This  decision 
includes  die  following  actions,  which 
are  described  in  more  detail  in  the 
Environmental  Impact  Statement.  The 
Department  of  the  Navy  will  construct 
and  operate: 

(1)  A  Combat  Aircraft  Loading  Area 
(GALA); 

(2)  A  new  station  ordnance  area 
(including  ordnance  loading  and 
unloading  facilities,  ordnance  storage 
magazines,  support  buildings,  guard 
shacks,  and  a  security  fence); 

(3)  A  fire  station;  and 

(4)  Compotmds  for  Marine  Wing 
Support  Squadron  (MWSS)-371  and 
Combat  Service  Support  Detachment 
(CSSD)-16. 

These  improvements  will  provide 
safer  handling  and  storage  of  ordnance, 
and  less  expensive  and  more  efficient 
ordnance  operations.  The  proposed 
action  is  needed  to  support  existing 
training  and  other  ongoing  activities  at 
MCAS  Yuma.  None  of  the  components 
of  the  proposed  action  are  associated 
with  an  increase  in  the  number  of 
mission  flown  at  MCAS  Yuma  or  a 
change  in  its  mission.  The  level  of  flight 
operations  is  not  dependent  on 
ordnance  storage  capacity.  MCAS 
Yuma's  ordnance  storage  capacity  has 
remained  relatively  constant  over  the 
last  several  years.  All  components  of  the 
proposed  action  have  been  designed 
based  on  MCAS  Yuma's  historic 
ordnance  use  and  operation  levels. 

The  Notice  of  Intent  (NOI)  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  improved  ordnance  storage  for 
Marine  Corps  Air  Station  Yuma, 
Arizona,  was  published  in  the  Federal 
Register  on  December  17,  1996.  Two 
public  scoping  meetings  were  held  in 
January  1997  to  allow  for  pubUc 
comments. 

The  public  scoping  meetings  were 
attended  by  a  total  of  20  persons,  with  * 
only  one  person  providing  formal 
testimony;  however,  that  person  made 
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no  speciiic  cc  niments  which  addressed 
the  scope  of  we  EIS.  An  additional  13 
individuals,  state,  and  local  agencies 
submitted  coaunents  via  letter,  facsimile 
or  electronic  Jnail. 

The  Draft  Ebvironmental  Impact 
Statement  (DjIS)  was  distributed  to 
agencies  and  officials  of  federal,  state 
and  local  govi  imments,  citizen  groups 
and  organizat  ons,  and  other  interested 
parties  including  landowners  within  the 
potential  acquisition  area,  during  the 
week  of  January  25-29, 1999. 

The  Notice  pf  Availability  for  the 
DEIS  was  published  in  the  Federal 
Register  on  Jaiiuary  29,  1999.  The  DEIS 
was  subject  to  public  review  diuing  a 
60-day  public  comment  period.  The 
Marine  Corps  also  held  two  pubUc 
hearings  during  the  public  comment 
period  on  Feh^ary  17  and  23,  1999. 
The  public  he^ings  were  held  at  the 
Ramada  Inn  at  the  Chilton  Conference 
Center  in  Ytuaa,  AZ. 

Comments  in  the  DEIS  were  received 
by  letter,  by  otal  statements  provided 
during  the  public  hearings,  and  written 
statements  reoeived  by  facsimile. 
Written  and  oral  statements  were 
received  from'a  total  of  21  commentors, 
including  federal,  state,  regional,  and 
local  agencies  and  private  individuals. 
All  conunents  received  were  reviewed 
and  addresseq  in  the  FEIS. 

The  FEIS  w|s  distributed  to  the 
public  on  July]  21,  1999.  The  public 
review  period  ended  on  September  30, 
1999.  Nineteen  comments  were  received 
on  the  FEIS  and  were  considered  before 
issuing  this  R(  )D. 

Alternatives  Qonsidered 

NEPA  and  GDQ  regulations  require 
the  Department  of  the  Navy  to  study  and 
evaluate  a  reasonable  range  of 
alternatives  fo^  accomplishing  the 
purpose  and  need  underlying  the 
proposed  actiqn.  The  underlying 
piupose  for  in^proved  ordnance  storage 
at  MCAS  Yumfi  is  to:  (1)  Eliminate  the 
use  of  safety  waivers  associated  with 
ordnance  handling  an  storage  at  MCAS 
Yuma;  (2)  proiide  an  ordnance  storage 
capacity  able  t )  accommodate  MCAS 
Yuma's  annua  average  ordnance 
requirement;  ( I)  provide  space  for  the 
relocation  of  e  cisting  MCAS  Yuma 
facilities;  and  4)  meet  objectives  (1)  and 
(2)  without  in(  reasing  staffing 
requirements  i  t  MCAS  Yuma. 

The  EIS  pro<  ;ess  initially  identified 
nine  alternatives,  including  the  No 
Action  altema!  ive.  These  included  five 
alternatives  identified  in  the  NOI  and 
four  alternatives  developed  as  a  result  of 
the  public  scoping  process.  Four 
alternatives  w(  re  evaluated  in  detail  in 
the  EIS:  the  1,(  41  Acre  Alternative,  the 
1,069  Acre  Alt  amative,  the  Barry  M. 


Goldwater  Range  (BMGR)  Alternative, 
and  the  No  Action  Alternative. 

The  1,641  Acre  Alternative  involved 
the  acquisition  and  development  of 
1.641  acres  of  land.  This  alternative  was 
identified  as  the  preferred  alternative  in 
the  EIS.  Under  this  alternative,  the 
Department  of  Navy  will  acquire 
approximately  1.641  acres  of 
agricultural  and  residential  land  to  the 
south  of  MCAS  Yuma  and  construct  and 
operate  the  following  new  facilities  in 
that  area:  a  Combat  Aircraft  Loading 
Area  (GALA),  a  new  station  ordnance 
area  (including  ordnance  loading  and 
unloading  facilities,  ordnance  storage 
magazines,  support  buildings,  guard 
shacks,  and  a  security  fence),  a  fire 
station,  and  compounds  for  MWSS-371 
AND  CSSD-16. 

The  new  CALA  and  station  ordnance 
areas  are  to  be  constructed  in  the 
western  portion  of  the  acquisition  area. 
Most  land  in  the  acquisition  area's 
central  section  will  be  within  new 
Explosive  Safety  Quantity  Distance 
(ESQD)  arcs  and  will  remain  in 
agricultural  production.  Approximately 
1,184  acres  of  agricultural  and  vacant 
lands  within  the  acquisition  area  will 
not  be  cleared  for  the  new  military 
facilities.  This  land  will  be  out-leased 
for  continued  agricultural  use.  A  new 
fire  station,  MWSS-371  compound,  and 
CSSD-16  compound  will  ultimately  be 
located  in  the  eastern  third  of  the 
acquisition  area.  The  facilities  proposed 
for  the  eastern  third  of  the  acquisition 
area  were  addressed  for  the  eastern  third 
of  the  acquisition  area  were  addressed  at 
a  programmatic  level  in  the  EIS  because 
specific  plans  for  their  construction 
have  not  been  developed.  Additional 
evaluation  under  NEPA  will  be  required 
prior  to  the  construction  of  a  new  fire 
station  or  new  compounds  for  MWSS- 
371  or  CSSD-16.  In  the  interim,  this 
land  will  be  made  available  for 
agricultiiral  out-lease. 

This  is  the  only  alternative  that  fully 
meets  the  Department's  Piupose  and 
Need.  The  alternative  includes 
significant  and  unmitigated 
socioeconomic  impacts  because  it 
requires  the  relocation  of  residents 
living  in  eleven  homes  on  the  land  to  be 
acquired. 

The  relocation  of  residents  will  be 
accomplished  in  compliance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended  (42  U.S.C.  4601  et 
seq.).  Compliance  with  this  act  will 
ensure  displaced  residents  are  relocated 
to  a  decent,  safe,  and  sanitary  home.  All 
eligible  displaced  residents  will  be 
entitled  to  moving  expenses.  This 
program  cannot  substantially  mitigate 
the  loss  of  social  ties,  upheaval,  and 


sense  of  loss  that  may  be  experienced  by 
the  individuals  to  be  relocated. 
Therefore,  while  the  economic  effects  of 
displacement  will  be  reduced  through 
compliance  with  the  Uniform 
"  Relocation  Assistance  and  Real 
Properties  Act  of  1970,  the  significant 
social  impacts  are  considered 
unmitigable.  No  other  significant 
impacts  were  identified  for  the  Preferred 
Alternative. 

The  1,069  Acre  Alternative  involved 
the  acquisition  and  development  of 
1,069  acres  of  land  to  the  south  of 
MCAS  Yuma.  The  land  required  for  this 
alternative  is  encompassed  entirely 
within  the  acquisition  area  identified 
above  for  the  Preferred  Alternative.  This 
alternative  would  utilize  the  same 
CALA  and  ordnance  storage  magazines 
that  are  described  for  the  Selected 
Alternative.  However,  the  1,069  Acre 
Alternative  would  not  provide  space  for 
a  new  fire  station  or  for  the  relocation 
of  MWSS-371  and  CSSD-16. 

The  BMGR  Alternative  would  require 
the  acquisition  of  482  acres  of  land  to 
the  southeast  of  MCAS  Yuma  and  the 
construction  of  a  new  CALA  and 
associated  structures  at  that  location. 
Ordnance  would  be  stored  in  new 
magazines  constructed  off-station  at  the 
BMGR  in  an  approximately  4-square- 
mile  (10-square-  kilometer)  area.  Under 
this  alternative,  flat-tailed  homed 
lizards  would  be  significantly  affected, 
and  the  transportation  of  ordnance 
between  the  BMGR  and  MCAS  Yuma 
could  result  in  adverse  safety  impacts  to 
residents  located  along  the  route 
between  the  two  facilities.  Additionally, 
it  would  not  provide  space  for  a  new 
fire  station  or  for  the  relocation  of 
MWSS-371  and  CSSD-16,  and  it  would 
increase  staffing  requirements  at  MCAS 
Yuma. 

The  No  Action  alternative  requires  no 
change  in  existing  operations  at  MCAS 
Yiuna.  Ordnance  storage  would 
continue  to  require  a  waiver  and  the 
ESQD  arc  associated  with  the  storage 
area  would  continue  to  extend  off 
station.  Ordnance  truck  trips  would 
remain  at  cturent  levels. 

The  environmentally  preferred 
alternative  is  generally  one  that  avoids 
or  minimizes  enviroiunental  impacts  or 
residts  in  a  net  beneficial  environmental 
effect.  In  this  case,  the  No  Action 
Alternative  is  the  environmentally 
preferred  alternative  because  it  would 
not  require  land  acquisition  and 
relocation  of  homeowners  and  would 
not  have  adverse  physical  impacts  on 
the  environment.  The  environmentally 
preferred  alternative  was  not  selected 
because  it  woidd  not  have  fulfilled  the 
primary  and  secondary  objectives  of  the 
proposed  action. 
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Environmental  Impacts 

There  were  no  significant 
environmental  impacts  associated  with 
the  selected  alternative.  However,  the 
Department  of  the  Navy  will  initiate 
measures,  described  in  the  EIS,  to 
mitigate  impacts  resulting  from  the 
action  being  taken.  With  the  adoption  of 
the  measiu-es  identified  in  the  EIS,  the 
Department  of  the  Navy  has  exercised 
all  practicable  means  to  avoid  or 
minimize  harm  ft-om  the  alternative 
selected. 

Response  to  Comments 

The  Department  of  the  Navy  made  the 
FEIS  available  to  the  public  for  a  a  30- 
day  review  period.  This  review  period 
was  extended  for  an  additional  30  days 
period.  During  the  review  period  19 
comments  were  received:  eight 
supporting  the  action  and  11  opposed. 
The  governmental  bodies  of  Yuma  City 
and  Yuma  County  support  the  selected 
alternative.  Opposition  continues  fi'om 
the  property  owners  and  citrus  and  crop 
growers.  No  new  substantive  comments 
were  received  that  were  not  previously 
addressed  in  the  Draft  and  Final 
Environmental  Impact  Statements. 

Conclusion 

On  behalf  of  the  Department  of  the 
Navy,  I  have  decided  to  implement  the 
1,641  Acre  Alternative,  as  set  out  in  the 
EIS,  to  improve  ordnance  storage  at 
MCAS  Yuma.  In  making  this  decision, 
I  considered  the  following:  existing 
assets  and  capabilities  at  MCAS  Yiuna; 
Marine  Corps,  Navy,  DoD  and  allied 
operational  and  training  requirements; 
ordnance  handling  and  storage 
requirements;  environmental  impacts; 
socioeconomic  impacts;  costs  associated 
with  land  acquisition  and  facility 
construction,  the  operation  and 
maintenance  of  equipment  and  aircraft, 
and  training  of  personnel;  and 
comments  received  during  the  EIS 
process. 

After  carefully  weighing  all  of  these 
factors,  I  have  determined  that  the 
Preferred  Alternative,  acquiring  and 
developing  1,641  acres  of  agricultural 
and  residentieJ  land  to  the  south  of 
MCAS  Yuma,  best  meets  the 
requirements. 

Dated:  February  1,  2000. 
Duncan  Holaday,  ^ 

Deputy  Assistant  Secretary  of  the  Navy 
(Installations  and  Facilities). 
[FR  Doc.  00-3204  Filed  2-10-00;  8:45  am] 
BILUNG  CODE  3810-FF-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  1 1 , 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Simunary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  ft«quency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  conmient 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 


Dated:  February  7,  2000. 
Patrick  Sherrill, 

Acting  Leader  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  New. 

Title:  Federal  Family  Education  Loan 
Program  Federal  Consolidation  Loan 
Application  and  Promissory  Note. 

Frequency:  One  time. 

Affected  Public:  Businesses  or  other 
for-profit;  Individuals  or  households; 
Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  263,000; 

Burden  Hours:  263,000 

Abstract:  This  application  form  and 
promissory  note  is  the  means  by  which 
a  borrower  applies  for  a  Federal 
Consolidation  Loan  and  promises  to 
repay  the  loan,  and  a  lender  or  guaranty 
agency  certifies  the  borrower's 
eligibility  to  receive  a  Consolidation 
loan. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG^Issues@ed.gov  or 

faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Joseph  Schubart  at  (202)  708-9266  or 
via  his  internet  address 

Joe Schubart@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

|FR  Doc.  00-3179  Filed  2-10-00;  8:45  am] 
BILUNG  CODE  4000-01-U 


DEPARTIMENT  OF  EDUCATION. 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  11, 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
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1995  (44  U.S  C.  Chapter  35)  requires 
that  the  Offic  b  of  Management  and 
Budget  (OMI )  provide  interested 
Federal  agen(  lies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  rec  uests.  0MB  may  amend  or 
waive  the  rec  tiirement  for  public 
consultation  o  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  oollection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Offica  of  the  Chief  Information 
Officer,  publi  shes  that  notice  containing 
proposed  infc  nnation  collection 
requests  prioi  to  submission  of  these 
requests  to  Ol  AB.  Each  proposed 
information  callection,  grouped  by 
office,  contains  the  following:  (1)  T)rpe 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Siun  mary  of  the  collection;  (4) 
Description  o  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  »nd  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeepinjg  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  th*  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  minner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  eiihance  the  quality,  utility, 
and  clarity  of  Ihe  information  to  be 


collected;  anc 


Department  n:  inimize  the  biuden  of  this 


collection  on 


he  respondents,  including 


through  the  u^e  of  information 
technology. 

Dated:  February  7.  2000. 
Patrick  Sherrill , 
Acting  Leader  h  <fi 
Group.  Office  o 


'ormation  Management 
)  the  Chief  Information  Officer. 


0£Bce  of  Educ  ational  Research  and 
Improvement 


Type  of  Review 
Title:  2000-m 


or 


Survey. 

Frequency 
clearance  is 
only. 

Affected  Public 
Gov't,  SEAs 
other  for-pro 
institutions. 

Reporting 
Burden: 

Response: ; 
4,616. 

Abstract 
and  private 


ntended  to  be  biennial; 
hi  ling  sought  for  year  2000 


This 


(5)  how  might  the 


Reinstatement. 
Teacher  Follow-up 


;  State,  Local,  or  Tribal 
LEAs;  Businesses  or 
;  Not-for-profit 


a,  id 


Recordkeeping  Hour 
:  8,300;  Burden  Hoiu-s: 


survey  of  8,300  public 
ell  tmentary  and  secondary 


school  teachers  is  the  fourth  in  a  series. 
It  is  a  follow-up  to  the  1999-2000 
Schools  and  Staffing  Survey  (SASS)  and 
collects  data  on  public  school  and 
private  school  teachers  characteristics 
and  attitudes,  as  well  as  the  factors 
affecting  their  decisions  to  stay  in,  or 
leave,  the  teaching  profession. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Kathy  Axt  at  (703)  426-9692  or  via 
her  internet  address 

Kathy Axt@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  00-3180  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  4000-01-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
13,  2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMEhfTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 


consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  cmy  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Siunmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  February  7,  2000. 
Patrick  Sherrill, 

Acting  Leader,  Information  Management 
Gmup,  Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  Beginning  Postsecondary 
Students  Longitudinal  Study  1996-2001 
(BPS:  1996/2001). 

Frequency:  On  Occasion. 

Affected  Public:  Businesses  or  other 
for-profit;Individuals  or  households; 
Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 
Responses:  569. 
Burden  Hours:  224. 

Abstract:  The  Beginning 
Postsecondary  Student  Longitudinal 
Study  Second  FoUow-Up  will  continue 
the  series  of  longitudinal  data  collection 
efforts  started  in  1996  with  the  National 
Postsecondary  Student  Aid  Study  to 
enhance  knowledge  concerning  progress 
and  persistence  in  postsecondary 
education  for  new  entrants.  The  study 
will  address  issues  such  as  progress, 
persistence,  and  completion  of 
postsecondary  education  programs, 
entry  into  the  work  force,  the 
relationship  between  experiences 
during  postsecondary  education  and 
various  societal  and  personal  outcomes, 
and  returns  to  the  individual  and  to 
society  on  the  investment  in 
postsecondary  education. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 


Federal  Register /Vol.  65,  No.  29 /Friday,  February  11,  2000 /Notices 


7003 


Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346. 

Questions  regarding  biu'den  and/or 
the  collection  activity  requirements 

should  be  directed  to  Kathy Axt  at 

(703)  426-9692  or  via  her  internet 

address  Kathy Axt@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  00-3177  Filed  2-10-00;  8:45  am] 
BN.UNG  CODE  4000-01-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  OIMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
13,  2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 


office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  conunent. 

Dated:  February  7,  2000. 

Patrick  SherriU, 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  o/flevjew;  Revision. 

Title:  Data  Collection  for  the  Program 
for  International  Student  Assessment 
(PISA). 

Frequency:  Full-scale  study. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  13,200;  Burden  Hours: 
11,000. 

Abstract:  PISA  will  collect  policy- 
oriented  and  internationally-comparable 
indicators  of  student  achievement  in 
reading,  mathematics,  and  science  at  the 
"end"  of  secondary  school  on  a  timely 
and  regular  basis  (every  three  years).  For 
comparability  with  other  education 
systems  around  the  world,  15-year-old 
students  will  be  assessed  in  the  U.S.  and 
comparisons  of  results  will  be  made 
with  approximately  30  countries. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  R^^se, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346. 

Questions  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  (703) 
426-9692  or  via  her  internet  address 

Kathy Axt@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  00-3178  Filed  2-10-00;  8:45  am] 
BILUNG  CODE  4M0-01-U 


DEPARTMENT  OF  EDUCATION 

National  Commission  on  Mathematics 
and  Science  Teaching  for  the  21st 
Century;  Meeting 

AGENCY:  National  Commission  on 

Mathematics  and  Science  Teaching  for 

the  21st  Centiiry,  Department  of 

Education. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Commission  on  Mathematics  and 
Science  Teaching  for  the  21st  Century 
(Commission).  This  notice  also 
describes  the  functions  of  the 
Commission.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  general  public  of 
their  opportimity  to  attend. 
DATE  AND  TIME:  Monday,  March  6,  2000. 
from  3:30  p.m.  to  approximately  6:30 
p.m.  and  Tuesday,  March  7  from  8:30 
a.m.  to  adjournment  at  approximately 
4:30  p.m. 

ADDRESSES:  J.W.  Marriott  Hotel,  Capitol 
Ballroom,  1331  Pennsylvania  Avenue, 
NW,  Washington,  DC  20004.  telephone: 
(202)  393-2000,  toll-free  (800)  228- 
9290.  fax:  (202)  626-6991. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Linda  P.  Rosen,  Executive  Director,  The 
National  Commission  on  Mathematics 
and  Science  Teaching  for  the  21st 
Century,  U.S.  Department  of  Education, 
Room  6W252.  400  Maryland  Avenue, 
SW,  Washington,  DC  20202,  telephone: 
(202)  260-8229.  fax;  (202)  260-7216. 

SUPPLEMENTARY  INFORMATION:  The 
National  Commission  on  Mathematics 
and  Science  Teaching  for  the  2l8t 
Century  was  established  by  the 
Secretary  of  Education  and  is  governed 
by  the  provisions  of  the  Federal 
Advisory  Committee  Act  (FACA)  (P.L. 
92-463,  as  amended;  5  U.S.C.A. 
Appendix  2).  The  Commission  was 
established  to  address  the  pressing  need 
to  significantly  raise  student 
achievement  in  mathematics  and 
science  by  focusing  on  the  quality  of 
mathematics  and  science  instruction  in 
K-12  classrooms  nationwide.  The 
Commission  will  develop  a  set  of 
recommendations  with  a  corresponding, 
multifaceted  action  strategy  to  improve 
the  quality  of  teaching  in  mathematics 
and  science. 

The  meeting  of  the  Commission  is 
open  to  the  public.  On  the  afternoon  of 
March  6th,  the  Commission  will  explore 
potential  technology  recommendations 
and  review  a  draft  of  initial  chapters  of 
their  report.  Commission  members  will 
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work  in  breakout  groups  to  discuss  tbe 
drait  and  then  convey  their  comments 
in  a  plenary  session. 

On  Marcn  7m,  the  meeting  will 
explore  potential  recommendations  for 
the  recruitment,  induction,  and 
professional  d  3velopment  of  teachers  of 
mathematics  a  ad  science.  The  day  will 
start  with  brief  presentations  on  these 
three  topics — fecrmtment,  induction, 
and  professiodal  development.  The  rest 
of  the  morning  will  be  spent  in  breakout 
groups.  After  |unch,  the  groups  will 
report  back  to  ^e  entire  Commission 
and  discuss  pt^tential  recommendations 
with  commenlkry  from  several  invited 
experts. 

An  agenda  will  be  posted  on  the 
Internet  at  http://www.ed.gov/ 
americacounts/glenn/toc.html  on  or 
before  February  28,  2000. 

On  March  6  from  8:30  a.m.  to 
approximately  2:30  p.m.  Commission 
members  are  ii  ivited  to  attend  a  meeting 
organized  by  tjie  Association  for 
Computing  M*±inery  (ACM)  on  how 
technology  can  significantly  impact  K- 
12  math  and  science  teaching  and 
learning.  The  ACM  presentations  and 
hands-on  demonstrations  are  open  to 
the  public  and  will  be  held  in  the 
Capitol  Balfroam  of  the  J.  W.  Marriott. 

Space  for  thf  meeting  of  the  National 
Commission  on  Mathematics  and 
Science  Teach  ng  for  the  21st  Century 
may  be  limitec  and  you  are  encouraged 
to  register  if  yc  u  plan  to  attend.  You 
may  register  through  the  Internet  at 

America Couiits@ed.gov  or 

Jamila Rattle<@ed.gov.  Please  include 

your  name,  titlfe,  affiliation,  complete 
address  (including  e-mail,  if  available), 
telephone  and  "ax  numbers.  If  you  are 
unable  to  regis  er  through  the  Internet, 
you  may  fax  yc  ur  registration 
information  to  The  National 
Commission  oi  i  Mathematics  and 
Science  Teachi  ng  for  the  21st  Centxiry  at 
(202)  260-72ie  or  mail  to  The  National 
Commission  oi  i  Mathematics  and 
Science  Teachi  ng  for  the  21st  Century, 
U.S.  Departmeit  of  Education,  Room 
6W252,  400  Mi  iryland  Avenue,  SW, 
Washington,  D  :  20202.  The  registration 
deadline  is  Ma  ch  1 ,  2000.  Any 
individual  whc  will  need 
accommodatio  is  for  a  disability  in  order 
to  attend  the  meeting  (i.e.,  interpreting 
services,  assist  ve  listening  devices, 
materials  in  alt  amative  format)  should 
notify  Jamila  Rmler  at  (202)  260-8229 
by  no  later  thaii  February  25,  2000.  We 
will  attempt  to  meet  requests  after  this 
date,  but  cannct  guarantee  availability 
of  the  requeste(  1  accommodation.  The 
meeting  site  is  iccessible  to  individuals 
with  disabilitiE  s. 

Records  will  be  kept  of  all 
Commission  pioceedings,  and  will  be 


available  for  public  inspection  at  The 
National  Commission  on  Mathematics 
and  Science  Teaching  for  the  21st 
Centxuy,  400  Maryland  Avenue,  SW, 
Room  6W252  from  the  hours  of  8:30 
a.m.  to  5:00  p.m.  weekdays,  except 
Federal  holidays. 

Dated:  February  8.  2000. 
Frank  S.  Hoileman  m. 

Deputy  Secretary. 

[FR  Doc.  00-3241  Filed  2-10-00;  8:45  am) 

BNJJNG  CODE  4000-04-M 


DEPARTMENT  OF  ENERGY 

DOE  hnptententation  Plan  for 
Reconmtendation  99-1  of  the  Defense 
Nuclear  Facilities  Safety  Board,  Safe 
Storage  of  Pits  at  Pantex 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  99-1,  concerning  the 
safe  storage  of  pits  at  the  Pantex  plant, 
on  August  27, 1999  (64  FR  46894). 
Under  section  315(e)  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2286d(e),  the  Department  of 
Energy  must  transmit  an 
implementation  plan  on 
Recommendation  99-1  to  the  Defense 
Nuclear  Facilities  Safety  Board  after 
acceptance  of  the  Recommendation  by 
the  Secretary.  The  Department's 
implementation  plan  was  sent  to  the 
Safety  Board  on  February  01,  2000,  and 
is  available  for  review  in  the 
Department  of  Energy  Public  Reading 
Rooms. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
implementation  plan  to:  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  before 
March  13,  2000.  ' 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  E.  Beck,  Deputy  Assistant 
Secretary  for  Military  Application  and 
Stockpile  Operations,  Defense  Programs, 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585. 

Issued  in  Washington.  IX^,  on  February  7, 
2000. 

Mark  B.  Whitaker,  Jr., 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board 

The  Secretary  of  Energy 

February  1,  2000. 
The  Honorable  John  T.  Conway 
Chairman,  Defense  Nuclear  Facilities  Safety 

Board,  625  Indiana  Avenue,  NW,  Suite 

700.  Washington,  DC  20004. 


Dear  Mr.  Chairman:  We  are  pleased  to 
forward  the  Department  of  Energy 
implementation  plan  for  addressing  the 
issues  raised  in  the  Defense  Nuclear 
Facilities  Safety  Board  Recommendation  99- 
1,  "Safe  Storage  of  Pits  at  Pantex."  Defense 
Nuclear  Facilities  Safety  Board 
Recommendation  99-1  is  consistent  with  the 
Department's  focus  to  develop  and 
implement  improved  pit  storage  programs. 

"The  primary  objective  of  this 
implementation  plan  is  to  expeditiously 
repackage  pits  into  containers  that  will 
provide  long-terra,  safe  storage.  The  activities 
delineated  in  the  plan  are  aimed  at  achieving 
that  goal  and  provide  for  the  development 
and  implementation  of  a  pit  container 
surveillance  program  so  the  Department  can 
monitor  the  AL-R8  Sealed  Insert  to  ensure  its 
continued  quality  and  reliability. 

Mr.  Dave  Beck,  Deputy  Assistant  Secretary 
for  Military  Application  and  Stockpile 
Operations,  Defense  Programs,  is  the 
responsible  manager  for  this  implementation 
plan.  He  can  be  contacted  at  202-586-4879. 

Yours  sincerely, 
Bill  Richardson, 
Enclosure. 

[FR  Doc.  00-3281  Filed  2-10-00;  8:45  am] 
MLUNG  CODE  64S(H>1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6533-9] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Drinking 
Water  State  Revolving  Fund  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  Drinking  Water  State 
Revolving  Fund  Program;  EPA  ICR  No. 
1803.03;  OMB  No.  2040-M85; 
expiration  date  Jime  30,  2000.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
email  at  farmer.sandy@epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR    . 
No.  1803.03.  For  technical  questions 
about  the  ICR,  contact  Vinh  Nguyen  at 
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(202)  260-0715  or  via  email  at 
nguyen.vinh@epa.gov.  Additional 
information  about  the  DWSRF  program 
can  be  found  at  www.epa.gov/ 
safewater/dwsrf.html. 
SUPPLEMENTARY  INFORMATION: 

Title:  Drinking  Water  State  Revolving 
Fund  Program;  OMB  No.  2040-0185; 
EPA  ICR  No.  1803.03;  expiration  date 
June  30,  2000.  This  is  a  request  for  an 
extension  of  a  currently  approved 
collection. 

Abstract:  The  Safe  Drinking  Water  Act 
(SDWA)  Amendments  of  1996  (Public 
Law  104-182)  authorize  the  creation  of 
Drinking  Water  State  Revolving  Fimd 
(DWSRF)  programs  in  each  State  and 
Puerto  Rico  to  assist  public  water 
systems  to  finance  the  costs  of 
infrastructiu-e  needed  to  achieve  or 
maintain  compliance  with  SDWA 
requirements  and  to  protect  public 
health.  Section  1452  authorizes  the 
Administrator  of  EPA  to  award 
capitalization  grants  to  the  States  and 
Puerto  Rico  which,  in  turn,  provide  low- 
cost  loans  and  other  types  of  assistance 
to  eligible  drinking  water  systems  (i.e., 
local  respondents). 

The  information  collection  activities 
will  occur  primarily  at  the  program 
level  through  the  Capitalization  Grant 
Application  and  Agreement  /  State 
Intended  Use  Plan,  Biennial  Report, 
Annual  Audit,  and  Assistance 
Application  Review. 

In  order  to  receive  a  grant,  the  State 
must  prepare  a  Capitalization  Grant 
Application  that  includes  an  Intended 
Use  Plan  (lUP)  outlining  in  detail  how 
it  will  use  funds  in  the  program.  The 
Capitalization  Grant  Agreement  is  the 
principal  instrument  by  which  the  State 
commits  to  manage  its  revolving  fund 
program  in  conformity  with  the 
requirements  of  the  SDWA. 

The  State  must  agree  to  complete  and 
submit  a  Biennial  Report  on  the  uses  of 
the  capitalization  grant.  The  Biennial 
Report  indicates  how  the  State  has  met 
its  goals  and  objectives  of  the  previous 
two  fiscal  years  as  stated  in  the  grant 
agreement,  and  more  specifically  in  the 
lUP.  The  report  provides  information  on 
loan  recipients,  loan  amounts,  loan 
terms,  project  categories  of  eligible 
costs,  and  similar  data  on  other  forms  of 
assistance. 

A  State  must,  at  minimum,  comply 
with  the  provisions  of  the  Single  Audit 
Act  Amendments  of  1996.  Best 
management  practices  suggest,  and  EPA 
recommends,  that  a  State  conduct  an 
annual  independent  audit  of  its  DWSRF 
program  (including  set-asides),  which 
contains  an  opinion  on  the  financial 
statements  of  the  DWSRF,  a  report  on  its 
internal  controls,  and  a  report  on 


compliance  with  applicable  laws  and 
the  SDWA. 

Because  States  provide  assistance  to 
local  applicants.  States  assist  local 
applicants  in  preparing  DWSRF  loan 
applications  and  verify  that  proposed 
projects  will  comply  with  applicable 
federal  and  state  requirements. 

EPA  will  use  the  Capitalization  Grant 
Application  /  Intended  Use  Plan, 
Biennial  Report,  and  Aimual  Audit  to 
help  conduct  its  oversight 
responsibilities  as  mandated  by  the 
SDWA. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vcilid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regiilations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  7,  1999  (64  FR  48615);  11 
comments  were  received  from  two 
parties. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1,703  hours  per 
State  response  and  80  hours  per  local 
respondent  response.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  pxuposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  soiut:es; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  State 
and  local  governments  and  local 
respondents. 

Estimated  Number  of  Respondents: 
1,377. 

Frequency  of  Response:  Annual. 

Estimated  Total  Annual  Hour  Burden: 
192,950  hours. 

Estimated  Total  Annualized  Cost 
Burden  (non-labor  costs):  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  bvu'den  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 


techniques  to  the  following  addresses. 

Please  refer  to  EPA  ICR  No.  1803.03  and 

OMB  Control  No.  2040-^185  in  any 

correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of 
Environmental  Information, 
Collection  Strategies  Division  (2822), 
1200  Peimsylvania  Ave.,  NW, 
Washington,  DC  20460; 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  February  2,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  00-3212  Filed  2-10-00;  8:45  am] 
HLUNG  CODE  esao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6250-9] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information,  (202) 
564-7167  OR  www.epa.gov/ocea/ofa. 

Weekly  Receipt  of  Environmental 
Impact  Statements  Filed  January  31, 
2000  Through  February  04,  2000 
Pursuant  to  40  CFR  1506.9 

EIS  No.  000028,  Draft  EIS,  BLM,  NV, 
Marigold  Mine  Expansion  Project, 
Implementation,  COE  Section  404 
Permit,  Special-Use-Permit,  Humboldt 
County,  NV,  Due:  April  10,  2000, 
Contact:  Gerald  Moritz  (775)  623-1500. 

EIS  No.  000029.  Final  EIS,  FHW,  IN, 
IN-641  Terre  Haute  Bypass,  Improve 
access  between  US  41  South  to  1-70  East 
of  Terre  Haute,  Funding  and  COE 
Section  404  Permit,  Vigo  County,  IN, 
Due:  March  13,  2000.  Contact:  John  R. 
Baxter  (31/)  226-7425. 

EIS  No.  000030,  Final  EIS,  FHW,  PA, 
Marshalls  Creek  Traffic  Relief  Study, 
Construction,  Connector  between  PA- 
209,  Business  209  and  PA^02,  COE 
Section  404  and  NPDES  Permits. 
Monroe  County,  PA,  Due:  March  13, 
2000,  Contact:  David  C  Lawton  (717) 
221-3461. 

EIS  No.  000031,  Final  EIS,  FRC,  MT. 
ID,  Cabinet  Gorge  (No.  2058-014)  and 
Noxon  Rapids  (No.  2075-014) 
Hydroelectric  Project,  Relicensing,  MT 
and  ID,  Due:  March  13,  2000,  Contact: 
Bob  Easton  (202)  219-2782. 

EIS  No.  000032,  Draft  EIS,  NPS,  MT, 
Lake  McDonald/Park  Headquarters 
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Ti  'eatment  System 

Implementation,  COE 
Permit,  Glacier  National 
of  Waterton-Glacier 
eace  Park,  Flathead  and 
Counties,  MT,  Due:  March  31, 
Mary  Riddle  (406)  888- 


Wastewater 
Rehabilitati 
Section  404 
Park,  A  Portio^ 
International 
Glacier 
2000,  Contact 
7898. 

EIS  No.  000033 
Deadman 

Projects,  Implementation 
Ranger  Distric  t 
Ferry  County, 
2000.  Contact 
6111. 

Dated:  Febru^y  8.  2000 
B.  Katherine 
Asscx:iate 
Division,  Office 
(FR  Doc.  00-31^ 
MUMQ  COM  aaw -eMM> 


,  Draft  EIS,  AFS,  WA, 
Ecosystem  Management 

Kettle  Falls 
Colville  National  Forest, 
WA,  Due:  March  30, 
Wade  Spang  (509)  738- 


I  Bi|  gs 


>  Direct  or, 


;  NEPA  Compliance 
}f  Federal  Activities. 
Filed  2-10-00;  8:45  am] 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[ER-FRL-625l4l] 

Environmental  Impact  Statements  and 
Regubrtlone;  Availability  of  EPA 
Comments     j 

Availability  |of  EPA  comments 
prepared  January  24,  2000  Through 
January  28,  2000  pursuant  to  the 
Environmenta  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  lC2(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  c(  pies  of  EPA  comments 
can  be  directe<  to  the  Office  of 
FEDERAL  ACl  TVITIES  AT  (202)  564- 
7167. 

An  explanat  on  of  the  ratings  assigned 
to  draft  enviroi  miental  impact 
statements  (EISs)  was  published  in  FR 
datedApril  09, 1999  (63  FR  17856). 

DRAFT  EISs 

ERP  No.  D-I HW-F40386-OH  Rating 
EC2,  Meigs-12t-21.16  Transportation 
Corridor,  Relocating  existing  OH-124 
and  US  33,  Me  igsCounty,  OH. 

Summary:  E  'A  concerns  will  be 
adequately  ad<  ressed  if  the  project's 
forthcoming  fii  lal  EIS  provides 
additional  detc  il  on  the  project's 
purpose  and  n  >ed  statement  and  the 
conceptual  we  lands  compensation 
plan. 

ERP  No.  D-I  HW-F40387-OH  Rating 
EC2,  LancasteiJBypass  (FAI-US  22/US 
33-9.59/9.95)  i  Construction,  Funding, 
Greenfield,  Hocking,  Berne  and  Pleasant 
Townships,  Fairfield  County,  OH. 

Summary:  E  'A  expressed 
environmental  concerns  due  to  potential 
noise  impacts  i  ind  wetlands 
compensation  ispects.  EPA  requested 


noise  mitigation  actions  and  a  wetland 
compensation  plan. 

ERP  No.  D-SFW-K64017-CA  Rating 
EC2,  Trinity  River  Mainstream  Fishery 
Restoration,  To  Restore  and  Maintain 
the  Natural  Production  of  Anadromous 
Fish,  Trinity  and  Humboldt  Coimties, 
CA. 

Summary:  While  EPA  supports  the 
preferred  alternative,  EPA  did  express 
concern  that  additional  mitigation 
measures  are  needed  to  ensure  full 
protection  of  the  environment,  such  as 
creation  and  restoration  of  cold  water 
pool  refugia  and  other  cold  water 
habitats. 

ERP  No.  D-USN-C11017-NY  Rating 
EC2,  Naval  Weapons  Industrial  Reserve 
Plant  Bethpage  to  Nassau  Coimty, 
Transfer  and  Reuse,  Preferred  Reuse 
Plan  for  the  Property,  Town  of  Oyster 
Bay,  Nassau  Coimty,  NY. 

Summary:  EPA  expressed 
environmental  concerns  due  to  potential 
issues  related  to  air  quality,  ground 
water,  and  site  contamination/ 
remediation.  EPA  requested  that  these 
issues  be  clarified  in  the  final  EIS. 

Dated:  February  8,  2000. 
B.  Katlierine  Biggs, 
Associate  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
[FR  Doc.  00-3199  Filed  2-10-00;  8:45  am) 
BHJJNG  cooe  sseo-50-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6535-6] 

Gulf  of  IMexico  Program  Policy  Review 
Board  iMeeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  Under  the  Federal  Advisory 
Act,  Public  Law  92463,  EPA  gives  notice 
of  a  meeting  of  the  Gulf  of  Mexico 
Program  (GMP)  Policy  Review  Board 
(PRB). 

DATES:  The  PRB  meeting  will  be  held  on 
Friday,  March  3,  2000  from  8  a.m.  to 
4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Environmental  Protection 
Agency  Region  4, Regional 
Administrator's  Conference  Room,  61 
Forsyth  Street,  Fourteenth  Floor, 
Atlanta,Georgia  30303,  telephone  (404) 
562-8357. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  D.  Car,  Designated  Federal 
Officer, Gulf  of  Mexico  Program  Office, 
Building  1103,  Room  202,  Stermis  Space 
Center,  MS  39529-6000  at  (22?)  688- 
2421. 


SUPPLEMENTARY  INFORMATION:  Proposed 
agenda  items  will  include:  Review  of 
GMP  Priority  Projects  Identified  by  the 
States  for  FY  2000,  Review  of  Federal 
Project  Inventory— FY  2000  &  FY  2001, 
and  Discussion  of  Developing  Support 
for  the  GMP. 
The  meeting  is  open  to  the  public. 

Dated:  February  7.  2000. 
Gloria  D.  Car, 

Designated  Federal  Officer,  Gulf  of  Mexico 
Program  Office. 

[FR  Doc.  00-3211  Filed  2-10-00;  8:45  am] 
BIUJNG  COOE  6SaO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6535-<] 

Board  of  Scientific  Counselors, 
Executive  Committee  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended  (5  U.S.C,  App.  2) 
notification  is  hereby  given  that  the 
Environmental  Protection  Agency, 
Office  of  Research  and  Development 
(ORD),  Board  of  Scientific  Counselors 
(BOSC),  will  hold  an  Executive 
Committee  Meeting. 
DATES:  The  Meeting  will  be  held  on 
February  28-29,  2000.  On  Monday, 
February  28,  the  meeting  will  begin  at 
9:00  a.m.,  and  will  recess  at  4:30  p.m. 
On  Tuesday,  February  29,  the  meeting 
will  reconvene  at  8:45  a.m.  and  adjourn 
at  approximately  1:00  p.m.  All  times 
noted  are  Eastern  Time. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Ronald  Reagan  Building, 
International  Trade  Center,  Meridian 
D&E  Rooms,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  will  include,  but  not  limited  to: 
Discussion  on  ORD's  Particulate 
Matter  2  5  Research  Program  and  BOSC 
Subcommittee  Draft  Reports  on 
Particulate  Matter,  and  discussion  of  the 
SAB  and  BOSC  Subcommittee  Review 
of  ORD's  Science  to  Achieve  Results 
(STAR)  Program.  Anyone  desiring  a 
draft  BOSC  agenda  may  fax  their  request 
to  Shirley  R.  HamiUon,  (202)  565-2444. 
The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  make 
a  presentation  at  the  meeting  should 
contact  Shirley  Hamilton,  Designated 
Federal  Officer,  Office  of  Research  and 
Development  (8701R),  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20460;  or  by 


Federal  Register /Vol.  65,  No.  29 /Friday,  February  11,  2000 /Notices 


7007 


telephone  at  (202)  564-6853.  In  general, 
each  individual  making  an  oral 
presentation  will  be  limited  to  a  total  of 
three  minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  R.  Hamilton,  Designated  Federal 
Officer,  U.S.  Environmental  Protection 
Agency,  Office  of  Research  and 
Development,  NCERQA  (MC  8701R), 
401  M  Street,  S.W.,  Washington,  DC 
20460,  (202)  564-6853. 

Dated:  February  7,  2000. 
Peter  W.  Preuss, 

Director,  National  Center  for  Environmental 
Research  and  Quality  Assurance. 
[FR  Doc.  00-3209  Filed  2-10-00;  8:45  am] 
BILUNG  CODE  6560-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00530B;  FRL-6489-7] 

Pesticides;  Clarification  of  Treated 
Articles  Exemption 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  announcing  the 
availability  of  PR  Notice  2000-1 
clarifying  the  Agency's  policy  with 
respect  to  the  applicabifity  of  the 
"treated  articles  exemption"  in  40  CFR 
152.25(a)  to  antimicrobial  pesticides. 
The  notice  discusses  EPA's  past  and 
present  guidance  on  how  treated  articles 
and  substances  qualify  for  the 
exemption,  as  well  as  the  distinction 
between  public  health  and  non-public 
health  antimicrobial  claims,  by 
providing  specific  examples  of  claims 
and  related  terms  which  the  Agency 
believes  are  or  are  not  consistent  with 
40  CFR  152.25(a).  This  notice  also 
explains  the  requirement  that  the 
pesticide  in  a  treated  article  be 
"registered  for  such  use." 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Edwards,  Senior  Advisor, 
Antimicrobial  Division,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-7891;  fax:  (703)  308- 
6467;  e-mail:  edwards.debbie@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  manufacturers, 
distributors,  and  any  other  person 
selling  or  distributing  pesticide  treated 


articles  and  substances,  and  to 
manufacturers,  distributors,  and  any 
other  person  selling  or  distributing 
pesticides  used  as  preservatives  to 
protect  treated  articles  from  microbial 
deterioration.  Since  other  entities  may 
also  be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particuJar  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document,  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  docimients,  from 
the  Internet  EPA  Home  page  at  http:// 
www.epa.gov/.  To  access  this 
docujnent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  under 
the  "Federal  Register-Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  Fax-on-demand.  You  may  request  a 
faxed  copy  of  the  Pesticide  Registration 
(PR)  Notice  2000-1  titled  "Applicability 
of  the  Treated  Articles  Exemption  to 
Antimicrobial  Pesticides"  by  using  a 
faxphone  to  call  (202)  401-0527  and 
selecting  item  6110.  You  may  also 
follow  the  automated  menu. 

n.  Background 

The  "treated  articles  exemption"  in 
40  CFR  152.25(a)  was  promulgated  in 
1988.  As  provided  by  40  CFR  152.25(a), 
in  order  to  qualify  for  the  "treated 
articles  exemption,"  (1)  a  product  must 
be  treated  with  a  pesticide  registered 
under  FIFRA  for  incorporation  into  a 
specific  treated  article  or  substance,  and 
(2)  the  claims  allowed  for  such 
treatment  must  be  limited  to  protection 
of  the  treated  article  only.  If  these  two 
conditions  are  met,  the  product  would 
qualify  for  the  "treated  articles 
exemption"  and  would  be  exempt  from 
all  FIFRA  requirements.  Since  that  time, 
enforcement  actions  have  been  taken  by 
EPA  where  it  deemed  necessary.  The 
products  involved  in  these  actions  were 
dealt  with  so  as  to  resolve  individual 
issues  arising  in  each  matter.  In  recent 
years,  however,  a  large  variety  of  non- 
exempt  antimicrobial  treated  products 
and  substances  with  diverse  claims  have 
appeared  in  the  marketplace.  To  address 
this  case-by-case  approach  and  to  avoid 
marketplace  confusion,  the  Agency 
decided  to  provide  comprehensive 
guidance  as  set  forth  in  a  PR  Notice  to 


clarify  EPA  policy  with  respect  to  the 
applicability  of  the  "treated  articles 
exemption"  and  to  provide  examples  of 
acceptable  and  unacceptable  claims  for 
use  on  labels  and  advertisements  which 
the  Agency  believes  are  consistent  with 
40  CFR  152.25(a). 

In  the  Federal  Register  of  April  17, 
1998  (63  FR  19256)  {FRI^5780-7),  EPA 
published  a  notice  of  availability  of  a 
draft  PR  Notice  soliciting  comments  on 
proposed  guidance  clarifying  the  criteria 
considered  by  EPA  for  determining 
whether  antimicrobial  pesticides  are 
eligible  for  the  "treated  articles 
exemption,"  as  well  as  to  make  it  clear 
that  the  Agency  continues  to  consider 
any  public  health  claim  as  not  being 
consistent  with  the  provisions  of  40  CFR 
152.25(a).  Comments  were  to  be 
received  by  May  18,  1998.  In  the 
Federal  Register  of  May  18, 1998  (63  FR 
27280)  (FRL-O0530A),  EPA  extended 
the  comment  period  until  June  30,  1998. 
In  response,  the  Agency  received  107 
comments  to  the  dtaft  PR  Notice  bom  a 
wide  spectrum  of  the  antimicrobial 
commimity.  This  Federal  Register 
notice  announces  the  availability  of  PR 
Notice  2000-1  tided  "Applicability  of 
the  Treated  Articles  Exemption  to 
Antimicrobial  Pesticides." 

m.  Comments  to  the  Draft  Notice 

In  developing  PR  Notice  2000-1,  the 
Agency  evaluated  107  comments 
received  in  response  to  the  April  17, 
1998  draft  notice.  At  the  same  time, 
treated  article  issues  were  discussed  in 
two  antimicrobial  workshops  and  in 
numerous  meetings  with  individuals 
and  representatives  of  the  antimicrobial 
pesticide  community.  Among  the 
principal  concerns  raised  during  these 
dialogs  were  the  Agency's  position 
regarding  aesthetic  claims  and  the  60- 
day  time  frame  for  compliance  with  any 
new  elements  of  the  final  notice.  In 
evaluating  these  concerns,  EPA  has 
come  to  the  conclusion  that  properly 
worded  aesthetic  claims  continue  to  fall 
within  the  scope  of  the  "treated  articles 
exemption"  because  mitigation  of  non- 
public health  related  organisms  which 
are  responsible  for  mildew  and  odors 
can  contribute  to  the  protection  of  the 
appearance  and  maintenance  of  the 
intended  shelf  life  of  the  treated  article 
or  substance.  EPA  has  also  been  made 
aware  of  the  complexities  associated 
with  the  manufacture  and  distribution 
of  treated  paint  and  textile  products  and 
believes  that  February  1 1 ,  2001 ,  would 
be  an  appropriate  time  frame  for 
implementing  any  new  elements  of  the 
final  notice. 

Other  concerns  were  raised  about  the 
Agency's  position  regarding  the  use  of 
terms  such  as  "antibacterial," 
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similar  langua 
benefit  regardl 
which  they  ar^ 


"germicidal."  ['antimicrobial,"  and 
"mildew-resistant"  and  the  need  for 
certain  types  qf  qualifying  and 
prominent  language  displayed  in 
association  with  these  terms.  EPA 
continues  to  believe  that  the  terms 
"antibacterial.!'  "germicidal"  and 

ge  imply  a  public  health 
9SS  of  the  context  in 
used  on  the  labeling  and 
are  thus,  inappropriate  for  products 
intended  mere  ly  for  the  non-public 
health  protection  of  treated  articles  and 
substances.  Od  the  other  hand,  the 
Agency  believi  !s  that  while  terms  such 
as  "antimicrob  ial"  and  "mildew- 
resistant"  hav(  the  same  potential  for 
misinterpretat  on,  if  such  terms  are 
properly  quali  led  and  are  not 
prominently  d  splayed  on  the  labeling, 
these  terms  wc  uld  be  acceptable  for 
articles  and  su  }stances  claiming  the 
exemption. 

Throughout  ts  deliberations,  EPA  has 
strived  to  deve  lop  clear  guidance, 
consistent  wittt  past  and  present  Agency 
practice,  to  create  a  "level  playing  field" 
for  all  affected  entities.  Furthermore, 
EPA  believes  tjiat  the  provisions  of  PR 
Notice  2000-1  [will  have  a  minimum 
impact  on  small  business  entities,  and 
the  Agency  is  aommitted  to  continue  to 
work  closely  with  the  antimicrobial 
community  an  1  other  affected  parties  in 
cases  where  compliance  with  the 
requirements  c  f  this  notice  might 
present  difficulties  which  are  presently 
unknown. 

IV.  Contents  of  PR  Notice  20G0-1 

PR  Notice  2000-1  clarifies  the 
conditions  unc  er  which  the  "treated 
articles  exemp  ion"  will  apply  and 
provides  examples  of  acceptable  and 
unacceptable  c  laims  for  use  on  labels 
and  advertisea  ents  which  the  Agency 
believes  are  co  isistent  with  40  CFR 
152.25(a).  PR  >|otice  2000-1  also 
discusses  the  rjquirement  that  the 
pesticide  in  a  t  "eated  article  be 
"registered  for  such  use." 

V.  Efifiective  Daie  and  Procedures 


In  order  to 
FIFRA  and  avojd 
enforcement 
it  is  the  Agenc; 
producers, 
person  selling 
treated  articles 
compliance  wi 
interpretation 
clarified  by  thi^ 
their  products, 
any  collateral 
or  statements 


(.f- 


association 
treated  article 
compliance 


witi 


(ir; 
wih 


r^ain  in  compliance  with 

regulatory  or 
cc|nsequences  as  described, 
s  position  that 
distributors,  and  any  other 
i)r  distributing  pesticide 
and  substances  not  in 
h  the  Agency's 
40  CFR  152.25(a),  as 
notice,  need  to  bring 
labeling  and  packaging, 
literature,  advertisements 
or  distributed  in 
the  marketing  of  the 
substance  into  full 
the  regulation  as 


tiade  I 


clarified  by  this  notice  as  soon  as 
possible. 

Because  some  of  the  elements  of  this 
interpretation  may  not  have  been  well 
understood  by  the  regulated 
community,  the  Agency  expects  that 
some  companies  may  need  up  to  a  year 
in  order  to  comply  with  those  elements 
that  have  been  clarified  by  this  notice. 
Therefore,  for  the  present,  the  Agency  is 
following  the  approach  set  forth  in  the 
April  17,  1998  Federal  Register. 
Although  non-public  health  claims  for 
microbial  odor  control  and  mold  and 
mildew  claims  associated  with 
deterioration,  discoloration,  and 
staining  were  not  specifically 
mentioned  in  the  April  17.  1998  Federal 
Register,  such  claims  are  also  consistent 
with  the  enforcement  approach  set  forth 
in  that  notice,  as  well  as  with  this 
guidance,  provided  that  they  are 
properly,  and  very  clearly,  qualified  as 
"to  their  non-public  health  use.  The 
Agency  will  begin  to  rely  on  the 
guidance  provided  in  this  notice  on 
February  11,  2001.  Products  in 
commerce  after  that  date  would  risk 
being  considered  out  of  compliance 
with  40  CFR  152.25(a).  The  Agency  also 
wants  to  make  it  clear  that  inclusion  of 
this  date  does  not  authorize  marketing 
of  treated  articles  which  do  not  comply 
with  EPA's  interpretation  of  the  "treated 
articles  exemption"  in  40  CFR  152.25(a). 
The  Agency  has  consistently  interpreted 
and  applied  this  rule  to  prohibit  implied 
or  explicit  public  health  claims  for 
unregistered  products  and  continues  to 
regard  any  public  health  claims  as  not 
being  consistent  with  the  provisions  of 
40  CFR  152.25(a). 

List  of  Subjects 

Environmental  protection. 

Dated:  February  4,  2000. 
Susan  B.  Hazen, 

Acting  Director,  Office  of  Pesticide  Progmms. 
[FR  Doc.  00-3219  Filed  2-10-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-915;  FRL-6487-9] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  certain 


pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-915,  must  be 
received  on  or  before  March  13,  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  l.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-915  in  the  subject 
line  on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Peg  Perreault,  Registration 
Support  Branch,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460;  telephone 
number:  (703)  305-5417;  e-mail  address: 
perreault.peg@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
.Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
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might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
915.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PERIB),  Rm.  119,  Crystal  Mall2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  nimiber 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

'  You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-915  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  yoiu'  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 


PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to;  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-915.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 


response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 

citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

List  of  Subiects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  27,  2000. 
James  Jones, 

Director,  Registration  Division,  Office  of. 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  simimary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summar>'  annoimces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

BAYER  Corporation 

PP  8F4940 

EPA  has  received  a  pesticide  petition 
(PP  8F4940)  fi-om  BAYER  Corporation, 
8400  Havrthom  Road,  P.O.  Box  4913, 
Kansas  City,  MO  64120-0013  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  imidaclophd  in  or  on  the 
raw  agricultiiral  commodities  (RAC): 
citrus  fruit,  citrus  pulp,  dried  and  the 
leafy  petiole  subgroup  (4-B)  at  0.7,  5.0, 
and  6.0  parts  per  million  (ppm), 
respectively.  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
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has  not  fully  evaluated 
of  the  submitted  data  at 
v  hether  the  data  supports 
petition.  Additional  data 
needdd  before  EPA  rules  on  the 


icienc  y 


section  408(c 
however,  EP>  i 
the  suffi 
this  time  or 
granting  of 
may  be 
petition 

A.  Residue  Q  lemistry 

1.  Plant  me  tabolism.  The  nature  of  the 
imidacloprid  residue  in  plants  is 
adequately  understood.  The  residues  of 
concern  are  cbmbined  residues  of 
imidacloprid  and  it  metabolites 
containing  th^  i  6-chloropyridinyl 
moiety,  all  ca  culated  as  imidacloprid. 

2.  Analytiail  method.  The  analytical 
method  is  a  c(  )nimon  moiety  method  for 
imidacloprid  md  its  metabolites 
containing  th(  i  6-chloropyridinyl  moiety 
using  a  penna  nganate  oxidation,  silyl 
derivatization,  and  capillary  gas 
chromatograp  dy  mass  spectrometry 
(GC/MS)  sele<  tive  ion  monitoring.  This 
method  has  si  iccessfully  passed  a 
petition  meth  )d  validation  in  EPA  labs. 
There  is  a  con  firmatory  method 
specifically  for  imidadoprid  and  several 
metabolites  ul  ilizing  GC/MS  and  high 
performance  1  iquid  chromotography 
using  ultra-violet  detection  (HPLC-UV) 
which  has  be«  n  validated  by  EPA  as 
well.  Lmidacloprid  and  its  metabolites 
are  stable  for  at  least  24  months  in  the 
commodities  when  frozen. 

3.  Magnitude  of  residues — i.  Citrus. 
Forty-three  reiidue  crop  field  trials  (23 
foliar  applications  and  20  soil 
applications)  were  conducted  to 
evaluate  the  quantity  of  imidacloprid 
expected  in  ciirus  from  Admire  2, 
Flowable  and  Provado  1.6  applications. 
These  trials  were  conducted  in  EPA 
Regions  III,  VI,  and  X.  Imidacloprid 
residues  in  cit  -us  whole  fruit  (oranges, 
grapefrmt,  an(  lemons)  were 
quantitated  bj  GC  using  a  MS  detector. 
The  limit  of  qi  lantitation  (LOQ)  was 
0.05  ppm.  Th^  highest  average  field  trial 
(HAFT)  was  0  61  ppm  in  oranges.  A 
processing  study  at  5  times  the 
maximimi  reci  )mmended  label  use  rate 
was  conducte(  i  to  evaluate  the  quantity 
of  imidacloprid  and  metabolite  residue 
in  orange  proc  essed  commodities 
following  trea  ment  of  orange  trees  with 
Admire  2F.  Hi  rvested  whole  oranges 
were  processe  1  into  dried  pulp,  oil, 
molasses,  and  juice  using  procedures 
which  simulal  ed  commercial  orange 
processing  prs  ctices.  Imidacloprid  and 
metabolite  res  dues  in  orange  whole 
fruit  and  orani  e  processed  commodities 
were  quantital  sd  by  GC  using  a  MS 
detector.  Tota  residue  of  imidacloprid 
and  metabolites  in  orange  whole  fruit 
was  O.fg  ppm,  EPA's  Table  1  -  RAC  and 
processed  con  modities  and  feedstuffs 
derived  from  c  rops  lists  dried  pulp,  oil. 


and  juice  as  processed  commodities. 
The  processing  study  showed  a  total 
residue  for  imidacloprid  and 
metabolites  of  1.42  ppm  (7.5x 
concentration)  in  dried  pulp  and  no 
concentration  of  total  residue  of 
imidacloprid  and  metabolites  in  both 
orange  juice  and  oil  (0.05  ppm). 

ii.  Leaf  petioles  subgroup  vegetables. 
Twelve  residue  crop  field  trials  on 
celery  were  conducted  to  evaluate  the 
quantity  of  imidacloprid  expected  in 
members  of  the  leaf  petiole  vegetable 
subgroup  from  Admire  2  Flowable 
applications.  These  trials,  which 
compared  plant  drench,  soil  sidedress 
and  in-furrow  at  transplant  applications, 
were  conducted  in  EPA  Regions  III,  V, 
VI,  X,  and  XI.  Imidacloprid  residues  in 
imtrimmed  celery  stalks  were 
quantitated  by  using  a  GC/MC.  The  LOQ 
was  0.05  ppm.  Total  residue  values 
ranged  from  0.13  to  5.62  ppm. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  oral  LD50 
values  for  imidacloprid  technical  ranged 
from  424  -  475  milligrams/kilograms/ 
body  weight  (mg/kg/bwt)  in  the  rat.  The 
acute  dermal  LD50  was  greater  than 
5,000  mg/kg  in  rats.  The  4-hour  rat 
inhalation  LC50  was  69  mg/m^  air 
(aerosol).  Imidacloprid  was  not  irritating 
to  rabbit  skin  or  eyes.  Imidacloprid  did 
not  cause  skin  sensitization  in  guinea 
pigs. 

2.  Genotoxicity.  Extensive 
mutagenicity  studies  conducted  to 
investigate  point  and  gene  mutations, 
DNA  damage  and  chromosomal 
aberration,  both  using  in  vitro  and  in 
vivo  test  systems  show  imidacloprid  to 
be  non-genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  A  2-generation  rat  reproduction 
study  gave  a  no-observed  adverse  effect 
level  (NOAEL)  of  100  ppm  (8  mg/kg/ 
bwt).  Rat  and  rabbit  developmental 
toxicity  studies  were  negative  at  doses 
up  to  30  mg/kg/bwt  and  24  mg/kg/bwt, 
respectively. 

4.  Subchronic  toxicity.  Ninety-day 
feeding  studies  were  conducted  in  rats 
and  dogs.  The  NOAELs  for  these  tests 
were  14  mg/kg  bwt/day  (150  ppm)  and 
5  mg/kg  bwt/day  (200  ppm)  for  the  rat 
and  dog  studies,  respectively. 

5.  Chronic  toxicity.  A  2-year  rat 
feeding/carcinogenicity  study  was 
negative  for  carcinogenic  effects  under 
the  conditions  of  the  study  and  had  a 
NOAEL  of  100  ppm  (5.7  mg/kg/bwt  in 
male  and  7.6  mg/kg/bwt  female)  for 
noncarcinogenic  effects  that  included 
decreased  bwt  gain  in  females  at  300 
ppm  and  increased  thyroid  lesions  in 
males  at  300  ppm  and  females  at  900 
ppm.  A  1-year  dog  feeding  study 
indicated  a  NOAEL  of  1.250  ppm  (41 


mg/kg/bwt).  A  2-year  mouse 
carcinogenicity  study  that  was  negative 
for  carcinogenic  effects  imder 
conditions  of  the  study  and  had  a 
NOAEL  of  1,000  ppm  (208  mg/kg/day). 
Imidacloprid  has  been  classified  under 
"Group  E"  (no  evidence  of 
carcinogenicity)  by  EPA's  OPP/HED's 
Reference  Dose  (RfD)  Committee.  There 
is  no  cancer  risk  associated  with 
exposure  to  this  chemical.  The  RfD 
based  on  the  2-year  rat  feeding/ 
carcinogenic  study  with  a  NOAEL  of  5.7 
mg/kg/bvkrt  and  100-fold  uncertainty 
factor,  is  calculated  to  be  0.057  mg/kg/ 
bwt. 

6.  Animal  metabolism.  The 
metabolism  of  imidacloprid  in  rats  was 
reported  in  seven  studies.  Data  in  these 
studies  show  that  imidacloprid  was 
rapidly  absorbed  and  eliminated  in  the 
excreta  (90%  of  the  dose  within  24 
hoiu-s),  demonstrating  no  biologically 
significant  differences  between  sexes, 
dose  levels,  or  route  of  administration. 
Elimination  was  mainly  renal  (70-80% 
of  the  dose)  and  fecal  (17-25%).  The 
major  part  of  the  fecal  activity 
originated  in  the  bile.  Total  body 
accxmiulation  after  48  hours  consisted  of 
0.5%  of  the  radioactivity  with  the  liver, 
kidney,  lung,  skin  and  plasma  being  the 
major  sites  of  acciunulation.  Therefore, 
bioaccumulation  of  imidacloprid  is  low 
in  rats.  Maximum  plasma  concentration 
was  reached  between  1.1  and  2.5  hours. 
Two  major  routes  of  biotransformation 
were  proposed  for  imidacloprid.  The  " 
first  route  included  an  oxidative 
cleavage  of  the  parent  compound 
rendering  6-chloronicotinic  acid  and  its 
glycine  conjugate.  Dechlorination  of  this 
metabolite  formed  the  6- 
hydroxynicotinic  acid  and  its 
mercapturic  acid  derivative.  The  second 
route  included  the  hydroxylation 
followed  by  elimination  of  water  from 
the  parent  compound. 

7.  Metabolite  toxicology.  Several 
metabolites  of  imidacloprid  have  been 
investigated  for  acute  toxicity  and 
genotoxicity.  No  evidence  for 
genotoxicity  was  foimd,  and  acute 
toxicity  values  for  all  metabolites 
studied  ranged  from  slightly  more  toxic 
to  significantly  less  toxic  than  parent 
imidacloprid. 

8.  Endocrine  disruption.  The 
toxicology  data  base  for  imidacloprid  is 
current  and  complete.  Studies  in  this 
data  base  include  evaluation  of  the 
potential  effects  on  reproduction  and 
development,  and  an  evaluation  of  the 
pathology  of  the  endocrine  organs 
following  short-term  or  long-term 
exposure.  These  studies  revealed  no 
primary  endocrine  effects  due  to 
imidacloprid. 
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C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  For 
purposes  of  assessing  the  potential  acute 
and  chronic  dietary  exposure,  Bayer  has 
estimated  exposure  based  on  the 
theoretical  maximum  residue 
contribution  (TMRC).  The  TMRC  is 
obtained  by  using  a  model  which 
multiplies  the  tolerance  level  residue  for 
each  commodity  by  consumption  data. 
The  consumption  data,  based  on  the 
NFCS  1989-92  data  base,  estimates  the 
amount  of  each  commodity  and 
products  derived  from  the  commodities 
that  are  eaten  by  the  U.S.  population 
and  various  population  subgroups. 

a.  Acute.  For  acute  dietary  exposure 
the  model  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOAEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  imacceptable.  EPA 
has  determined  that  a  NOAEL  of  24  mg/ 
kg/ day  from  a  developmental  toxicity 
study  in  rabbits  should  be  used  to  assess 
acute  toxicity. 

The  MOE  for  imidacloprid  derived 
from  previously  established  tolerances, 
pending  tolerances,  plus  the  proposed 
use  on  citrus  and  the  leaf  petiole 
subgroup  would  be  366  for  the  U.S. 
population  (48  contiguous  States),  323 
for  non-nursing  infants,  101  for  children 
(ages  1-6  years),  420  for  children  (ages 
7-12  years),  622  for  males  13+  years, 
and  554  for  females  13+  years  at  the 
99.9  percentile.  These  MOEs  do  not 
exceed  EPA's  level  of  concern  for  acute 
dietary  exposuj-e. 

b.  Chronic.  For  purposes  of  assessing 
the  potential  chronic  dietary  exposure, 
the  model  uses  the  RID  which  EPA  has 
determined  to  be  0.057  mg/kg/day.  This 
is  based  on  the  2-year  rat  feeding/ 
carcinogenic  study  with  a  NOAEL  of  5.7 
mg/kg/bwt  and  100-fold  imcertainty 
factor.  In  conducting  this  exposure 
assessment,  very  conservative 
assumptions  (100%  of  all  commodities 
contain  imidacloprid  residues  and  those 
residues  are  at  the  level  of  the  tolerance) 
result  in  a  large  overestimate  of  hiunan 
exposure. 

Using  these  conservative 
assumptions,  the  TMRC  for 
imidacloprid  derived  from  previously 
established  tolerances,  pending 
tolerances,  plus  the  proposed  use  on 
citrus  and  leaf  petiole  subgroup  would 
be  0.008149  mg/kg  bwt/day  (14.3%  of 
the  RfD)  for  the  U.S.  population  (48 
contiguous  States)  and  0.018367  mg/kg 
bwt/day  (32.2%  of  the  RfD)  for  the  most 
highly  exposed  population  subgroup, 
children  (1-6  years  old).  Therefore, 
chronic  dietary  exposure  from  the 
existing  and  proposed  uses  will  not 


exceed  the  RfD  for  any  subpopulation, 
including  infants  and  children. 

ii.  Drinking  water.  EPA  has 
determined  that  imidacloprid  is 
persistent  and  could  potentially  leach 
into  groundwater.  However,  there  is  no 
established  maximum  contamination 
level  (MCL)  or  health  advisory  levels 
established  for  imidacloprid  in  drinking 
water.  EPA's  "Pesticides  in 
Groundwater  Database"  has  no  entry  for 
imidacloprid.  In  addition,  Bayer  is  not 
aware  of  imidacloprid  being  detected  in 
any  ponds,  lakes,  streams,  etc.  from  its 
use  in  the  United  States.  Groundwater 
monitoring  studies  conducted  in 
California,  Michigan,  and  Long  Island 
over  the  past  2  years  have  found 
maximimn  concentrations  to  be  only 
0.0001,  0.0002,  and  0.0019  milligrams/ 
liter  (mg/L),  respectively.  Therefore, 
contributions  to  the  dietary  burden  &t>m 
residues  of  imidacloprid  in  water  would 
be  inconsequential. 

2.  Non-dietary  exposure — i. 
Residential  turf.  Bayer  has  conducted  an 
exposure  study  to  address  the  potential 
exposures  of  adults  and  children  from 
contact  with  imidacloprid  treated  turf. 
The  population  considered  to  have  the 
greatest  potential  exposure  from  contact 
with  pesticide  treated  turf  soon  after 
pesticides  are  applied  are  young 
children.  Margins  of  safety  (MOS)  of 
7,587  -  41,546  for  10-year  old  children 
and  6,859  -  45,249  for  5-year  old 
children  were  estimated  by  comparing 
dermal  exposiu'e  doses  to  the 
imidacloprid  NOAEL  of  1,000  mg/kg/ 
day  estabUshed  in  a  15-day  dermal 
toxicity  study  in  rabbits.  The  estimated 
safe  residue  levels  of  imidacloprid  on 
treated  turf  for  10-year  old  children 
ranged  from  5.6  -  38.2  g/cm^  and  for  5- 
year  old  children  from  5.1  -  33.5  g/cm*. 
This  compares  with  the  average 
imidacloprid  transferable  residue  level 
of  0.080  g/cm^  present  immediately  after 
the  sprays  have  dried.  These  data 
indicate  that  children  can  safely  contact 
imidacloprid-treated  turf  as  soon  after 
application  as  the  spray  has  dried. 

ii.  Termiticide.  Imidacloprid  is 
registered  as  a  termiticide.  Due  to  the 
nature  of  the  treatment  for  termites, 
exposure  would  be  limited  to  that  from 
inhalation  and  was  evaluated  by  EPA's 
Occupational  and  Residential  Ebcposure 
Branch  (OREB)  and  Bayer.  Data  indicate 
that  the  MOS  for  the  worst  case 
exposures  for  adults  and  infants 
occupying  a  treated  building  who  are 
exposed  continuously  (24  hours/day) 
are  8.0  x  107  and  2.4  x  108,  respectively; 
exposure  can  thus  be  considered 
negligible. 

iii.  Tobacco  smoke.  Studies  have  been 
conducted  to  determine  residues  in 
tobacco  and  the  resulting  smoke 


following  treatment.  Residues  of 
imidacloprid  in  cured  tobacco  following 
treatment  were  a  maximimi  of  31  ppm 
(7  ppm  in  fresh  leaves).  When  this 
tobacco  was  burned  in  a  pyrolysis 
study,  only  2%  of  the  initial  residue  was 
recovered  in  the  resulting  smoke  (main 
stream  plus  side  stream).  This  would 
result  in  an  inhalation  exposure  to 
imidacloprid  from  smoking  of 
approximately  0.0005  mg  per  cigarette. 
Using  the  measured  subacute  rat 
inhalation  NOAEL  of  5.5  mg/m'.  it  is 
apparent  that  exposure  to  imidacloprid 
from  smoking  (direct  and/or  indirect 
exposure)  would  not  be  significant. 

iv.  Pet  treatment.  Human  exposure 
from  the  use  of  imidacloprid  to  treat 
dogs  and  cats  for  fleas  has  been 
addressed  by  EPA's  OREB  who  have 
coQcluded  that  due  to  the  fact  that 
imidacloprid  is  not  an  inhalation  or 
dermal  toxicant  and  that  while  dermal 
absorption  data  are  not  available, 
imidacloprid  is  not  considered  to 
present  a  hazard  via  the  dermal  route. 

D.  Cumulative  Effects 

No  other  chemicals  having  the  same 
mechanism  of  toxicity  are  currently 
registered,  therefore,  there  is  no  risk 
from  cumulative  effects  from  other 
substances  with  a  common  mechanism 
of  toxicity. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  under  aggregate  exposure  and 
based  on  the  completeness  and 
reliability  of  the  toxicity  data,  it  can  be 
concluded  that  total  aggregate  exposure 
to  imidacloprid  from  all  ciurent  uses 
including  those  currently  proposed  will 
utilize  little  more  than  14.3%  of  the  RfD 
for  the  U.S.  population  from  food, 
water,  and  non-occupational  sources. 
EPA  generally  has  no  concern  for 
exposiures  below  100%  of  the  RfD, 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  In 
addition,  the  MOEs  for  all  population 
groups  does  not  exceed  EPA's  level  of 
concern  for  acute  dietary  exposure. 
Thus,  it  can  be  concluded  that  there  is 

a  reasonable  certainty  that  no  harm  will 
result  fi^m  aggregate  exposure  to 
imidacloprid  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
imidacloprid,  the  data  &t)m 
developmental  studies  in  both  rat  and 
rabbit  and  a  2-generation  reproduction 
study  in  the  rat  have  been  considered. 
The  developmental  toxicity  studies 
evaluate  potential  adverse  effects  on  the 
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developing  anj  mal  resulting  firom 


pesticide  expo  iure  of  the  mother  during 
prenatal  development.  The  reproduction 
study  evaluate^  effects  from  exposure  to 
the  pesticide  o^  the  reproductive 
capability  of  inating  animals  through 
two  generations,  as  well  as  any  observed 
systemic  toxicity. 

FFDCA  sectaon  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effeczs  to  account  for  prenatal 
and  postnatal  affects  and  the 
completeness  ()f  the  toxicity  data  base. 
Based  on  current  toxicological  data 
requirements,  the  toxicology  database 
for  imidacloprjd  relative  to  prenatal  and 
postnatal  effects  is  complete.  Further  for 
imidacloprid,  me  NOAEL  of  5.7  mg/kg/ 
bwt  from  the  24-year  old  rat  feeding/ 
carcinogenic  smdy,  which  was  used  to 
calcidate  the  RiD  (discussed  above),  is 
already  lower  tnan  the  NOAELs  bom 
the  developmental  studies  in  rats  and 
rabbits  by  a  factor  of  4.2  to  17.5  times. 
Since  a  lOO-fold  imcertainty  factor  is 
already  used  ta  calculate  the  RfD,  it  is 
surmised  that  an  additional  uncertainty 
factor  is  not  warranted  and  that  the  RfD 
at  0.057  mg/kg  pwt/day  is  appropriate 
for  assessing  aggregate  risk  to  infants 
and  children. 

Using  the  conservative  exposure 
assumptions  described  above  under 
aggregate  expoAure,  Bayer  has 
determined  from  a  chronic  dietary 
analysis  that  the  percent  of  the  RfD 
utilized  by  aggfegate  exposure  to 
residues  of  imidacloprid  ranges  from 
9.3%  for  nursidg  infants  up  to  32.2%  for 
children  (1-6  years  old).  EPA  generally 
has  no  concernjfor  exposure  below 
100%  of  the  Rfp.  In  addition,  the  MOEs 
for  all  infant  and  children  population 
groups  do  not  axceed  EPA's  level  of 
concern  for  aci|te  dietary  exposure. 

on  the  completeness 
f  the  toxicity  data  and 
the  conservativJB  exposure  assessment, 
there  is  a  reasonable  certeiinty  that  no 
harm  will  resul  t  to  infants  and  children 
sxposure  to  the  residues 
including  all 
anticipated  die  ary  exposure  and  all 
other  non-occu  lational  exposures 


Therefore,  bas^ 
and  reliability 


from  aggregate 
of  imidaclopric 
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Notice  of  Availability:  Announcing  the 
availability  of  a  new  draft  guidance 
document  entitled  Screening  Level 
Ecological  Risk  Aseesament  Protocol 
for  Hazardoua  Waste  Combustion 
Facilities 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  dociunent  availability 

and  public  comment  period. 

SUMMARY:  The  Enviroimiental  Protection 
Agency  ("EPA"  or  "the  Agency")  is 
providing  notice  that  the  following  draft 
guidance  document  Screening  Level 
Ecological  Risk  Assessment  Protocol  for 
Hazardous  Waste  Combustion  Facilities 
(Peer  Review  Draft)  is  available  and  an 
180-day  public  review  period  of  the 
document  will  begin  today. 

This  document  contains  the  Office  of 
Solid  Waste's  recommended  approach 
for  conducting  site-specific  ecological 
risk  assessments  on  hazardous  waste 
combustors  regulated  under  the  RCRA 
program.  The  document  includes 
specific  parameters,  pathways  and 
algorithms  to  evaluate  both  direct  and 
indirect  risks  to  ecological  receptors. 
The  goal  of  this  guidance  dociunent  is 
to  develop  a  consistent  and  credible 
methodology  for  conducting  ecological 
risk  assessments  at  hazardous  waste 
combustion  facilities.  The  results  of  the 
risk  assessments  will  give  an 
understanding  of  the  potential 
ecological  risks  associated  with 
emissions  from  those  facilities. 

On  October  30,  1998,  EPA  annoxmced 
in  the  Federal  Register  (FR  Doc.  98- 
29157)  the  availability  of  this 
documents'  companion  document. 
Human  Health  Risk  Assessment 
Protocol  for  Hazardous  Waste 
Combustion  Facilities  (Peer  Review 
Draft— EPA530-D-98-001A,  B  &  C). 
OSW  recommends  that  RCRA 
permitting  authorities  consider  these 
documents  together  when  conducting 
risk  assessments  on  hazardous  waste 
combustor  emissions.  The  results  of 
these  risk  assessments  can  provide  a 
basis  for  risk  management  decisions  in 
the  permitting  of  hazardous  waste 
combustors  and  help  to  ensure  that  the 
operation  of  hazardous  waste 
combustion  facilities  will  be  protective 
of  human  health  and  the  environment. 

This  document  has  undergone 
extensive  internal  Agency  review.  It  is 
Agency  policy  that  documents  such  as 
this  be  subject  to  peer  review  as  well. 
EPA  expects  to  have  the  document 
reviewed  by  a  group  of  independent 


scientists  in  the  futiu^.  Information 
regarding  the  peer  review  process  will 
be  published  in  a  Federal  Register 
notice  closer  to  the  date  of  the  review. 

All  public  comments  should  be 
received  by  August  9,  2000,  to  be 
considered  by  the  Agency.  The  public 
comments  will  be  for  the  Agency's 
evaluation  only  and  are  not  intended  to 
be  part  of  the  peer  review  process.  To 
ensure  an  efficient  public  comment 
review  and  resolution  process,  EPA 
recommends  that  the  comments  be 
supplied  in  the  following  format.  All 
comments  should  be  individually 
identified  and  a  proposed  resolution  (or 
action)  be  recommended.  In  addition, 
any  supporting  information  or  reference 
materials  which  corroborate  the 
comment  and  or  proposed  resolution 
should  be  furnished  as  well.  Ail 
information  supplied  should  be  in 
English  or  accompanied  by  an  English 
translation.  All  comments  received  from 
both  the  public  and  the  peer  review  will 
be  considered  during  finalization  of  this 
guidance  document. 
DATES:  Public  conmients  on  the 
document  Screening  Level  Ecological 
Risk  Assessment  Protocol  for  Hazardous 
Waste  Combustion  Facilities  should  be 
received  by  the  docket  no  later  than 
August  9,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  specific  questions  on 
implementation  of  the  methods 
described  in  this  document,  please 
contact  your  RCRA  regulatory  authority; 
for  other  questions  contact  Karen 
Pollard,  Office  of  Solid  Waste,  5307W 
U.S.  Enviroimiental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460;  phone:  (703)  308-3948;  e-mail: 
Pollard.Karen@EPA  mail.EPA.gov. 
ADDRESSES:  Commenters  must  send  the 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-1999-SLRA-FFFFF  to:  RCRA 
Information  Center  (RIC),  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  401  M  Street,  S.W.,  Washington, 
DC  20460.  Comments  submitted 
electronically  should  be  identified  by 
the  docket  number  F-1999-SLRA- 
FFFFF  and  submitted  to:  RCRA- 
docket@epamail.epa.gov.  EPA's  Office 
of  Solid  Waste  (OSW)  also  accepts  data 
on  disks  in  Wordperfect  6.1  file  format. 
EPA  is  asking  prospective  commenters 
to  voluntarily  submit  one  additional 
copy  of  their  comments  on  labeled 
personal  computer  diskettes  in  ASCII 
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(TEXT)  format  (with  no  special 
characters  or  any  form  of  encryption)  or 
a  word  processing  format  that  can  be 
converted  to  ASCII  (TEXT).  It  is 
essential  to  specify  on  the  disk  label  the 
word  processing  software  and  version/ 
edition  as  well  as  the  commenter's 
name.  This  will  allow  EPA  to  convert 
the  comments  into  one  of  the  word 
processing  formats  utilized  by  the 
Agency.  Please  use  mailing  envelopes 
designed  to  physically  protect  the 
submitted  diskettes.  EPA  emphasizes 
that  submission  of  comments  on 
diskettes  is  not  mandatory,  nor  will  it 
result  in  any  advantage  or  disadvantage 
to  any  commenter.  This  expedited 
procedure  is  in  conjunction  with  the 
Agency  "Paperless  Office"  campaign. 

Commenters  should  not  submit  any 
confidential  business  information  (CBI) 
electronically.  An  original  and  two 
copies  of  the  CBI  must  be  submitted 
under  separate  cover  to:  Regina  Magbie, 
RCRA  CBI  Dociunent  Control  Officer, 
Office  of  Solid  Waste  {5305W),  U.S. 
EPA,  401  M  Street  S.W.,  Washington, 
DC  20460. 

Public  comment  and  supporting 
materials  will  be  made  available  for 
viewing  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday  (except  Federal 
holidays)  in  the  RIC,  located  at  Crystal 
Gateway  One,  1235  Jefferson  Davis 
Highway,  First  Floor,  Arlington, 
Virginia.  To  review  docket  materials, 
the  public  must  make  an  appointment 
by  calling  (703)  603-9230.  The  public 
may  copy  a  maximum  of  100  pages  from 
any  regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15  per  page. 
The  docket  index  and  notice  are 
available  electronically.  See  the 
"Supplementary  Information"  section 
for  information  on  accessing  it. 
SUPPLEMENTARY  INFORMATION:  For  paper 
or  CD-ROM  copies  of  the  guidance 
document,  please  contact  the  RCRA 
Information  Center  (RIC),  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  401  M  Street,  S.W.,  Washington, 
DC  20460,  (703)  603-9230.  The 
document  is  a  three  volume  set,  with 
document  numbers  of:  EPA530-D-99- 
OOIA:  Methodologies;  EPA530-D-99- 
OOIB:  Appendices  A  &  B;  andj:PA530- 
D-99-001C:  Appendices  C-H.  CI>-ROM 
copies  of  this  dociunent  may  also  be 
obtained  from  the  RCRA  Hotline  at  (800) 
424-9346  or  TDD  (800)  553-7672 
(hearing  impaired).  In  the  Washington, 
DC  metropolitan  area,  call  (703)  412- 
9810  or  TDD  (703)  412-3323.  The 
document  is  also  available  in  electronic 
format  on  the  world  wide  web  aV.http:/ 
/www.epa.gov/epaoswer/hazwaste/ 
combust/riskhtm. 


Dated:  January  19,  2000. 
Elizabeth  A.  Cotsworth, 

Director,  Office  of  Solid  Waste. 

[FR  Doc.  00-3217  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6534-6] 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement;  Surrette 
America  Battery  Removal  Site, 
Northfleld,  NH 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice,  request  for  public 

comment. 

SUMMARY:  In  accordance  with  122(i)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
962  2  (i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  response  costs 
concerning  the  Siurette  America  Battery 
Removal  Site,  Northfield,  New 
Hampshire  with  the  following  settling 
parties:  Clark  H.  Neill,  Surrette  Storage 
Battery  Co.,  hic.  and  C&J  Neill,  Lie.  The 
settlement  requires  the  settling  parties 
to  pay  $10,000  to  the  Hazardous 
Substance  Superfund.  The  settlement 
includes  a  covenant  not  to  sue  the 
settling  parties  pursuant  to  sections  106 
and  107(a)  of  CERCLA,  42  U.S.C.  9606 
and  9607(a).  For  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  United  States  Environmental 
Protection  Agency  will  receive  written 
comments  relating  to  the  settlement. 
The  United  States  Environmental 
Protection  Agency  will  receive  written 
comments  relating  to  the  settlement. 
The  United  States  Environmental 
Protection  Agency  will  consider  all 
conunents  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  United  States 
Environmental  Protection  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at 
Hall's  Memorial  Library,  18  Park  Street, 
Northfield,  New  Hampshire,  and  United 
States  Environmental  Protection 
Agency,  EPA-New  England,  One 
Congress  Street,  Suite  1100,  Boston.  MA 
02114. 

DATES:  Comments  must  be  submitted  on 
or  before  March  13,  2000. 
ADDRESSES:  The  proposed  settlement  is 
avciilable  for  public  inspection  at  United 


States  Environmental  Protection 
Agency,  EPA-New  England,  One 
Congress,  Suite  1100,  Boston,  MA 
02114.  A  copy  of  the  proposed 
settlement  may  be  obtained  from 
Barbara  O'Toole,  Responsible  Party 
Coordinator,  United  States  EPA,  Region 
1,  One  Congress  Street,  Suite  1100 
(HBS),  Boston,  MA  02114,  (617)  918- 
1408.  Comments  should  reference  the 
Surrette  America  Battery  Removal  Site, 
Northfield,  New  Hampshire  and  EPA 
Docket  No.  CERCLA  1-9^-0045  and 
should  be  addressed  to  Barbara  O'Toole, 
Responsible  Party  Coordinator,  United 
States  EPA,  EPA-New  England,  One 
Congress  Street,  Suite  1100  (HBS), 
Boston,  MA  02114. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  O'Toole,  Responsible  Party 
Coordinator,  United  States  EPA,  Region 
1,  One  Congress  Street,  Suite  1100 
(HBS),  Boston,  MA  02114,  (617)^918- 
1408. 

Dated:  January  27,  2000. 
Patricia  L.  Meaney, 

Director,  Office  of  Site  Remediation  and 

Restoration. 

[FR  Doc.  00-3210  Filed  2-10-00;  8:45  am] 

BILLING  CODE  6S6&-S0-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1311-0R] 

Georgia;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Georgia  (FEMA- 
1311-DR),  dated  January  28,  2000,  and 
related  determinations. 

EFFECTIVE  DATE:  January  28,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  28,  2000,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.],  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Georgia,  resulting 
from  a  severe  winter  storm  beginning  on 
January  22,  2000,  and  continuing  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
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T.  Stafford  Disa:  ter  Relief  and  Emergency 
Assistance  Act,  '.L.  93-288,  as  amended 
{"the  Stafford  A  ;t").  I,  therefore,  declare  that 
such  a  major  dia  aster  exists  in  the  State  of 
Georgia. 

In  order  to  pre  vide  Federal  assistance,  you 
are  hereby  authc  rized  to  allocate  from  funds 
available  for  the  te  purposes,  such  amounts  as 
you  find  neces«  ry  for  Federal  disaster 
assistance  and  a  iministrative  expenses. 

You  are  autho  ized  to  provide  assistance 
for  debris  remov  al  (Category  A)  and 
emergency  prote  ctive  measures  (Category  B) 
including  direct  Federal  assistance  under 
Public  Assistance,  and  Hazard  Mitigation  in 
the  designated  a  "eas  and  any  other  forms  of 
assistance  undei  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  thai  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
including  direct  [Federal  assistance,  or 
Hazard  Mitigaticin  will  be  limited  to  75 
percent  of  the  tojal  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  cleclaration  to  the  extent 
allowable  under  pie  Stafford  Act. 

Notice  is  heneby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Einergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Theodore  A.  Monette,  Jr. 
of  the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  aetermine  the  following 
areas  of  the  St^e  of  Georgia  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 


,  Chero  kee 


Debris  remova 
emergency  protect 
including  direct 
counties  of  Bank  i 
Chattooga 
Elbert,  Fannin, 
Gilmer,  Gordon 
Hart,  Lumpkin, 
Pickens,  Rabun 
White,  and  Wilkes 

All  coimties 
Georgia  are  eligible 
assistance  undf  r 
Grant  Program 

(The  following  Cbtalog 
Assistance  Nural  ers 
for  reporting  and 
Community  Disa  iter 
Brown  Fund  Pro| ; 
Counseling:  83 
Program;  83.541 
Assistance  (DUA 
Assistance;  83 
Grant  (IFG)  Progda; 
Assistance  Grant  i 
Program:  83.548, 
Program) 


510 


James  L.  Witt, 

Director. 

[FR  Doc.  00-322 

BILLMQ  COOE  STlMlt-^ 


(Category  A)  and 
ive  measures,  (Category  B], 
"ederal  assistance,  for  the 
Barrow,  Bartow, 
,  Cobb,  Dawson,  DeKalb, 
Fbrsyth,  Franklin,  Fulton, 

jwiruiett,  Habersham,  Hall, 
r  lewton,  Oconee,  Paulding, 
Stephens,  Union,  Walker, 

IS. 

ivithin  the  State  of 
to  apply  for 
the  Hazard  Mitigation 

of  Federal  Domestic 
(CFDA)  are  to  be  used 
drawing  funds:  83.537, 
Loans;  83.538,  Cora 
ram;  83.539,  Crisis 

Disaster  Legal  Services 
Disaster  Unemployment 
:  83.542,  Fire  Suppression 

Individual  and  Family 
m;  83.544,  Public 
:  83.545,  Disaster  Housing 
Hazard  Mitigation  Grant 


Filed  2-10-00:  8:45  am] 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1311-DR] 

Georgia;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

a 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia  (FEMA-1311-DR),  dated 
January  28,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  February  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  February 
1,  2000. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  00-3228  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1311-0R] 

Georgia;  Amendment  No.  4  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  (FEMA-1311-DR),  dated 
January  28,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  February  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 


SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  28,  2000: 

Butts,  Clarke,  Haralson,  Henry,  Jackson, 
Jasper,  Lamar,  Pike,  Spalding,  Taliaferro,  and 
Upson  coimties  for  debris  removal  (Category 
A),  emergency  protective  measures  (Category 
B),  and  utilities  (Category  F),  under  the 
Public  Assistance  program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Commimity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  00-3229  Filed  2-10-00;  8:45  am] 

BILLING  COOE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1312-DR] 

North  Carolina;  Major  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Carolina 
(FEMA-1312-DR),  dated  January  31, 
2000,  and  related  determinations. 
EFFECTIVE  DATE:  January  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  31,  2000,  the  President  declared 
a  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Carolina, 
resulting  from  a  severe  winter  storm 
beginning  on  January  24,  2000,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
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declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  P.L.  93-288,  as  amended  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  North  Carolina. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  assistance 
for  debris  removal  (Category  A)  and 
emergency  protective  measures  (Category  B) 
under  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  cireas  and  any 
other  forms  of  assistance  under  the  Stafford 
Act  you  may  deem  appropriate.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Carlos  N.  Mitchell  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Carolina  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Debris  removal  (Category  A)  and 
emergency  protective  measures  (Category  B) 
for  the  counties  of  Alamance,  Anson, 
Cabarrus,  Caswell,  Chatham,  Davidson, 
Durham,  Franklin,  Granville,  Guilford, 
Halifax,  Harnett,  Hoke,  Johnston,  Lee, 
Mecklenburg,  Montgomery,  Moore,  Nash, 
Northampton,  Orange,  Person,  Randolph, 
Richmond,  Rockingham,  Scotland,  Stanly, 
Union,  Vance,  Wake,  and  Warren. 

All  counties  within  the  State  of  North 
Carolina  are  eligible  to  apply  for 
assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistemce  Numbers(CFDA)  are  to  be  used  for 
reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Dissister  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

James  L.  Witt, 

Director. 

[FR  Doc.  00-3230  Filed  2-10-00;  8:45  am) 

BILUNG  CODE  67ia-02-l> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1312-OR] 

North  Carolina;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina,  (FEMA-1312-DR),  dated 
January  31,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  February  2,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina  is  hereby  amended  to  close  the 
incident  period  and  to  include  Utilities, 
Category  F,  under  Public  Assistance  for 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  31,  2000: 

Alamance,  Anson,  Cabarrus,  Caswell, 
Chatham,  Davidson,  Diu'ham,  Franklin, 
Granville,  Guilford,  Halifax,  Harnett, 
Hoke,  Johnston,  Lee,  Mecklenburg, 
Montgomery,  Moore,  Nash, 
Northampton,  Orange,  Person, 
Randolph,  Richmond,  Rockingham, 
Scotland,  Stanly,  Union,  Vance,  Wake, 
and  Warren  Coimties  for  Utilities, 
Category  F,  under  Public  Assistance 
(already  designated  for  debris  removal 
(Category  A)  and  emergency  protective 
measiues  (Category  B)  under  Public 
Assistance. 

The  incident  period  for  this  disaster  is 
closed  effective  February  1 ,  2000. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and     , 

Recovery  Directorate. 

[FR  Doc.  00-3231  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  671B-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1313-DR] 

South  Carolina;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  South  Carolina 
(FEMA-1313-DR),  dated  January  31, 
2000,  and  related  determinations. 
EFFECTIVE  DATE:  January  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.(202)646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  31,  2000,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Carolina, 
resulting  from  a  severe  winter  storm 
beginning  on  )anuary  22,  2000,  and 
continuing  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robwrt  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  P.L.  93-288,  as  amended  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  South  Carolina. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  assistance 
for  debris  removal  (Category  A)  and 
emergency  protective  measures  (Category  B) 
under  Public  Assistance  and  Hazard 
Mitigation  in  the  designated  areas  and  any 
other  forms  of  assistance  under  the  Stafford 
Act  you  may  deem  appropriate.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  James  L.  Roche  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  South  Carolina  to 
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have  been  affe  cted 
declared  majo  * 


adversely  by  this 
disaster: 


Debris  removi  J 
emergency  proti  ct 
for  the  counties 
-Calhoun.  Charle  ston 
Chester,  Chestei  Field 
Edgefield,  Fairfisld 
Kershaw,  Lancaiter 
Marlboro,  Newt  Brry 
Saluda.  Spartan  )urg 
York. 

All  counties  within  the  State  of  South 
Carolina  are  eligible  to  apply  for 
assistance  und  er  the  Hazard  Mitigation 
Grant  Program . 


I  (Category  A)  and 
ive  measures,  (Category  B) 

af  Abbeville,  Berkley, 
,  Collenton,  Cherokee, 
,  Darlington,  Dillon, 
Florence,  Greenwood, 
Laurens.  Marion, 
,  Orangeburg,  Richland. 
Sumter,  Union,  and 


(The  following 
Assistance  Numbers 
for  reporting  an( 
Community  Disi  ster 
Brown  Fund  Pre  gi 
Counseling;  83 
Program;  83.541 
Assistance  (DU4) 
Assistance;  83. 
Grant  (IFG)  Progta; 
Assistance  Gran  s 
Program;  83.548 
Program.) 


(  atalog  of  Federal  Domestic 
(CFDA)  are  to  be  used 
drawing  funds:  83.537, 
Loans;  83.538,  Cora 
ram;  83.539,  Crisis 

,  Disaster  Legal  Services 
Disaster  Unemployment 
;  83.542,  Fire  Suppression 

Individual  and  Family 
m;  83.544.  Public 
83.545,  Disaster  Housing 
Hazard  Mitigation  Grant 


5  40, 


James  L.  Witt, 

Director. 

(FR  Doc.  00-323b  Filed  2-10-00;  8:45  am] 

aiujNQ  cooe  tna  «a-p 


FEDERAL  EMERGENCY 
MANAGEMENT'  AGENCY 

[FEMA-1313-Oli] 

South  Carolina;  Amendment  No.  1  to 
Notice  of  a  Maior  Disaster  Declaration 


AGENCY:  Federil 
Management 
ACTION:  Notice 


Emergency 
yVgency  (FEMA). 


SUMMARY:  This 
of  a  major  disast 
Carolina  (FEM  \ 
January  31,  20(>0 
determinations 


EFFECTIVE  DATft 
FOR  FURTHER 

Madge  Dale, 
Directorate, 
Management 
20472. (202) 
SUPPLEMENTARY 
hereby  given 
this  disaster  is 
1.2000. 


February  1,  2000. 
ir^ORMATION  CONTACT: 

Rdsponse  and  Recovery 
Feqeral  Emergency 

;ency,  Washington.  DC 


(The  following  Catalog 
Assistance  Numl  ers 
for  reporting  and 
Community  Disaster 
Brown  Fund  Pro  [i 
Counseling;  83 
Program;  83.541 
Assistance  (DUA 


notice  amends  the  notice 
er  for  the  State  of  South 
-1313-DR),  dated 
and  related 


Ag 
6^6-3772. 

information:  Notice  is 

the  incident  period  for 
"losed  effective  February 


tliat 


„  of  Federal  Domestic 
(CFDA)  are  to  be  used 

drawing  funds:  83.537, 
Loans;  83.538,  Cora 

;ram;  83.539,  Crisis 

Disaster  Legal  Services 

Disaster  Unemployment 

;  83.542.  Fire  Suppression 


510 


Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  00-3233  Filed  2-10-00;  8:45  am) 

BILUNO  CODE  671S-03-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1313-OR] 

South  Carolina;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Carolina,  (FEMA-1313-DR),  dated 
January  31,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  South 
Carolina  is  hereby  amended  to  include 
Utilities,  Category  F,  under  Public 
Assistance  for  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
January  31,2000: 

Aiken,  Allendale,  Bamberg,  Barnwell, 
Clarendon,  Dorchester,  Georgetown, 
Lee,  Lexington,  McCormick,  and 
Williamsburg  Counties  for  debris 
removal  (Category  A),  emergency 
protective  measures  (Category  B),  and 
utilities  (Category  F)  under  Public 
Assistance. 

Abbeville,  Berkley  JEalhoun, 
Charleston,  Collenton,  Cherokee, 
Chester,  Chesterfield,  Darlington, 
Dillon,  Edgefield,  Fairfield,  Florence, 
Greenwood,  Kershaw,  Lancaster, 
Laurens.  Marion.  Marlboro,  Newberry, 
Orangeburg,  Richland,  Saluda, 
Spartanburg,  Sumter,  Union,  and  York 
Counties  for  utilities  (Category  F)  under 
Public  Assistance  (already  designated 
for  debris  removal)  (Category  A)  and 
emergency  protective  measures 
(Category  B)  under  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 


Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistemce  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Robert  J.  Adamcik, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  00-3234  Filed  2-10-00;  8:45  am] 
BILUNG  COOE  671S-02-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
28,  2000. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1 .  John  Randall  (Randy)  Winegard, 
Burlington,  Iowa;  Larry  Henson, 
Davenport,  Iowa;  James  Woods, 
Davenport,  Iowa;  Gregory  Jay 
Shottenkirk  and  Toni  Marie 
Shottenkirk,  Fort  Madison,  Iowa; 
Shottenkirk  Partnership  L.P.;  Lee 
Capital  Corporation,  Fort  Madison, 
Iowa;  Lyrm  Crabtree,  Fort  Madison, 
Iowa;  Charlotte  Foster,  Davenport,  Iowa; 
Foster  Family  Partnership,  Davenport. 
Iowa;  Robert  Charles  Fick,  Eldridge, 
Iowa;  Ronald  Lee  Bunneister,  Elckidge, 
Iowa;  Winegard  Realty  Company, 
Burlington,  Iowa;  Rob  Rick  Lie, 
Davenport,  Iowa;  and  Brian  Tugana, 
Clinton,  Iowa;  to  acquire  additional 
voting  shares  of  River  Valley  Bancorp, 
Inc.,  Eldridge,  Iowa,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Valley  State  Bank,  Eldridge, 
Iowa. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  February  8,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-3273  Filed  2-10-00;  8:45  am] 

BHJJNG  CODE  6210-01-P 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regiilations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Literested 
persons  may  express  their  views  in 
wrriting  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  website 
at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  6,  2000. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Kane. Commerce  Co.,  Davenport, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Community  State 
Bank  of  Plymouth,  Pljmiouth,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  7,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-3160  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  ttiat  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Usted  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  25,  2000. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  10045-0001: 

1 .  Deutsche  Bank  Aktiengesellschaft, 
Frankfurt,  Germany;  through  its  wholly 
owned  subsidiary,  DB  Investments 
(AXM)  Limited,  London,  United 
Kingdom,  to  retain  9  percent  of  the 
shares  of  TP  Group  LIKl,  Grand 
Cayman,  Cayman  Islands,  and  through 
its  majority  owned  subsidiary, 
Tradepoint  Financial  Networks,  PLC 
London,  United  Kingdom,  engage  in 
operating  a  securities  exchange,  see  J. P. 
Morgan  &■  Co.  Incorporated,  86  Fed.  Res. 
Bull.  61,  (2000). 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  7,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-3159  Filed  2-10-00;  8:45  am) 

BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

TIME  AND  date:  10:00  a.m.,  Wednesday, 

February  16,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1.  Personnel 

actions  (appointments,  promotions, 

assignments,  reassignments.  and  salary 

actions)  involving  individual  Federal 

Reserve  System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  February  9,  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  00-3366  FJled  2-9-00;  1:15  pmj 

BILUNG  CODE  e210-01-l> 


FEDERAL  TRADE  COMMISSION 

[File  No.  992  3228] 

DBC  Financial,  Inc.,  et  al.;  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATE:  Comments  should  be  directed  to: 
FTC/Office  of  the  Secretary,  Room  159, 
600  Pennsylvania  Ave.,  NW, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Chua,  FTC/S-4429,  600 
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Pennsylvania  Ave.,  NW.  Washington, 
DC  20580.  (202|  326-3248. 
SUPPLEMENTARr  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  g.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreem  mt  containing  a  consent 
order  to  cease  a  id  desist,  having  been 
Tiled  with  and  accepted,  subject  to  Bnal 
approval,  by  thi  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  day^s.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  tetms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  Aji  electronic  copy  of  the 
full  text  of  the  oonsent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  i="ebruary  4,  2000),  on 
the  World  Wide  Web,  at  "http:// 
www.flc.gov/fta/formal.htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
600  Pennsylvania  Avenue,  NW, 
Washington,  IXj  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  direcjed  to:  FTC/Office  of  the 
Secretary,  Rooni  159,  600  Pennsylvania 
Ave..  NW,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  accompanieq,  if  possible,  by  a  3  V2 
inch  diskette  coptaining  an  electronic 
lent.  Such  comments 

j  considered  by  the 
will  be  available  for 

[:opying  at  its  principal 
ice  with  Section 

le  Commission's  Rules 

tFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Coninent 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  |  iroposed  consent  order 
from  DBC  Final  cial,  Inc.  ("DBC 
Financial").  Tho  agreement  would  settle 
a  complaint  by  he  Federal  Trade 
Commission  thi  it  DBC  Financial 
engaged  in  dec«  ptive  acts  or  practices  in 
violation  of  Sec  ion  5(a)  of  the  Federal 
Trade  Commiss  on  Act. 

The  proposec  consent  order  has  been 
placed  on  the  p  iblic  record  for  thirty 
(30)  days  for  re(  eipt  of  comments  by 
interested  perse  ns.  Comments  received 
during  this  peri  ad  will  become  part  of 
the  public  recoid.  After  thirty  (30)  days, 
the  Commissioi  will  again  review  the 
agreement  and  1  he  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreen  ent's  proposed  order. 

This  matter  c  )ncems  representations 
made  by  DBC  F  nancial  in  its 
advertising  of  t]  le  Delaware  Bank  Card, 


copy  of  the  cot 
or  views  will 
Commission  ant 
inspection  and  1 
offtce  in  accordi 
4.9(b)(6)(ii)of1 
ofPractice(16i 


an  automated  teller  machine  ("ATM") 
bank  card  that  offers  direct  deposit 
services  with  an  affiliated  bank.  The 
administrative  complaint  alleges  that 
DBC  Financial  violated  the  FTC  Act  by 
falsely  representing:  (1)  that  use  of  the 
Delaware  Bank  Card  requires  no  upfront 
fees,  when,  in  fact,  use  of  the  card 
requires  an  account  setup  fee  of  $19.95, 
as  well  as  a  monthly  service  fee  of 
$9.95;  (2)  that  the  Delaware  Bank  Card 
is  affiliated  with  the  United  States 
government  agency,  institution,  or 
program,  when  in  fact  it  is  not;  and  (3) 
that  use  of  the  Delaware  Bank  Card 
automatically  provides  bee  overdraft 
protection  services  of  up  to  $1,000  a 
year,  when  in  fact  the  card  charges  an 
overdraft  protection  fee  of  $19.95  for 
every  month  in  which  the  consxuner's 
account  is  overdrawn  by  up  to  $80.00. 

To  remedy  the  violations  charged  and 
to  prevent  respondent  bom  engaging  in 
similar  acts  and  practices  in  the  future, 
the  proposed  order  contains  injunctive 
provisions  and  a  consumer  redress 
program.  Part  I  of  the  order  prohibits 
respondent,  in  connection  with  the 
advertising  or  sale  of  the  Delaware  Bank 
Card  or  any  Bank  Card  or  Bank  Card- 
related  service  or  product,  from  making 
any  misrepresentation  or  material 
omission  concerning  the  costs,  benefits, 
or  conditions  of  the  Bank  Card  or  Bank 
Card-related  service  or  product, 
including  the  following:  (1)  that  use  of 
the  Bank  Card  requires  no  up-front  fees, 
if  in  fact  DBC  Financial  is  charging  an 
Accoimt  Set-up  fee  or  any  other  initial 
fee;  and  (2)  that  use  of  the  Bank  Card 
provides  free  of  charge  any  overdraft 
protection  services,  if  in  fact  DBC 
Financial  is  charging  an  overdraft 
protection  fee. 

Part  II  of  the  order  prohibits 
respondent,  in  connection  with  the 
advertising  or  sale  of  the  Delaware  Bank 
Card  or  any  Bank  Card  or  Bank  Card- 
related  service  or  product,  from 
misrepresenting  that  DBC  Financial  or 
any  of  its  Bank  Card  or  Bank  Card- 
related  service  or  products  are  affiliated 
in  any  way  with  any  United  States 
governmental  agency,  institution,  or 
program. 

Part  in  of  the  order  requires 
respondent  to  clearly  and  conspicuously 
disclose,  in  connection  with  any 
representation  about  the  availability  of 
electronic  transfer  of  funds  from  any 
government  entity,  the  following: 
"NOTICE:  The  [Delaware  Bank  Card  or 
Name  of  Bank  Card]  is  NOT  affiliated  in 
any  way  with  any  federal  government 
agency  or  program."  This  disclosure  is 
not  required,  however,  to  the  extent  that 
respondent  is  promoting  a  U.S. 
Treasury-designated  ETA  on  behalf  of  a 


financial  institution  that  is  participating 
in  the  government  ETA  program. 

Part  IV  of  the  order  requires 
respondent  to  pay  $250,000.00  for  the 
redress  program  and  administrative 
costs.  The  redress  program  applies  to 
certain  consiuners  who,  as  of  August  31, 
1999,  had  an  active  Delaware  Bank  Card 
account  and  who  were  charged  an 
accoimt  set-up  fee.  In  addition,  Part  V  of 
the  order  requires  respondent  to  waive 
the  accoimt  set-up  fee  of  $19.95  for  all 
Delaware  Bank  Card  accounts  opened 
between  August  31, 1999  and  January 
31,  2000. 

The  proposed  order  also  contains 
provisions  regarding  distribution  of  the 
order,  record-keeping,  notification  of 
changes  in  corporate  status,  termination 
of  the  order,  and  the  filing  of  a 
compliance  report. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  the  proposed  order  or 
to  modify  their  terms  in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  00-3236  Filed  2-10-00;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00042] 

Extramural  Injury  Research  Grants  for 
the  Prevention  of  Intimate  Partner 
Violence  and  Sexual  Violence;  Notice 
of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that  grant 
applications  are  being  accepted  for 
Injury  Prevention  and  Control  Research 
Grants  (ROls)  for  fiscal  year  (FY)  2000. 

This  announcement  is  related  to  the 
Healthy  People  2000  Priority  areas  of 
Violent  and  Abusive  Behavior. 

The  purposes  of  this  program  are  to: 

1.  Promote  research  to  identify  and 
understand  the  developmental 
pathways  of  victimization  and 
perpetration  of  intimate  partner 
violence  and  sexual  violence. 

2.  Encourage  developmental  research 
that  leads  to  science-based  indicators  for 
culturally  appropriate  intervention  and 
prevention  strategies  to  prevent  and 
control  the  extent  of  injuries  that  result 
from  intimate  partner  violence  and 
sexual  violence. 
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3.  Expand  risk-factor  and  protective- 
factor  research  related  to  the 
perpetration  and  victimization  of 
intimate  partner  violence  and  sexual 
violence. 

4.  Build  the  scientific  base  for  the 
prevention  of  injuries,  disabilities,  and 
deaths  due  to  violence. 

5.  Encourage  professionals  from  a 
wide  spectrum  of  disciplines  such  as 
public  health,  health  care,  medicine, 
criminal  justice,  and  behavioral  and 
social  sciences,  to  work  together  and 
undertake  research  to  prevent  and 
control  injuries  that  result  from 
violence. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospiteds, 
other  public  and  private  nonprofit  and 
for-profit  organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $1.2  million  is 
expected  to  be  available  in  FY  2000  for 
injury  research  grants  to  fund 
approximately  4  awards.  The  specific 
program  priorities  for  these  funding 
opportimities  are  oudlned  with 
examples  in  this  announcement  under 
the  section,  "Programmatic  Interests."  It 
is  expected  that  the  awards  will  begin 
on  or  about  September  30,  2000,  and 
will  be  made  for  a  12-month  budget 
period  within  a  3-year  project  period. 
The  maximum  funding  level  will  not 
exceed  $300,000  (including  both  direct 
and  indirect  costs)  per  year  or  $900,000 
for  the  3-year  project  period. 
Applications  that  exceed  the  funding 
cap  of  $300,000  per  year  will  be 
excluded  from  the  competition  and 
returned  to  the  applicant.  The 
availability  of  Federal  funding  may  vary 
and  is  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  based  on 
satisfactory  progress  demonstrated  by 
investigators  at  work-in-progress 
monitoring  workshops  (travel  expenses 
for  this  annual  one-day  meeting  should 
be  included  in  the  appUcant's  proposed 
budget),  the  achievement  of  workplan 
milestones  reflected  in  the  continuation 


application,  and  the  availability  of 
Federal  funds. 

Note:  Grant  funds  will  not  be  made 
available  to  support  the  provision  of  direct 
care.  Eligible  applicants  may  enter  into 
contracts,  including  consortia  agreements  (as 
set  forth  in  the  PHS  Grants  Policy  Statement, 
dated  April  1,  1994),  as  necessary  to  meet  the 
requirements  of  the  program  and  strengthen 
the  overall  application. 

Programmatic  Interests 

CDC  is  soliciting  studies  that  identify 
the  factors  which  moderate  and  mediate 
the  association  between  exposure  to 
violence  and/or  violence-related 
behaviors,  [e.g.,  rape,  sexual  violence, 
and  intimate  partner  violence,  other 
interpersonal  violence,  bullying,  child 
abuse  and  neglect,  child  sexual  abuse) 
and  witnessing  violence  [e.g.,  intimate 
partner  violence,  sexual  violence,  other 
interpersonal  violence,  and  suicidal 
behavior),  and  violent  outcomes  [i.e., 
subsequent  victimization  and/or 
perpetration  of  intimate  partner 
violence  and  sexual  violence). 

Moderating  factors  include  thp 
individual,  social,  cultural  and 
environmental  factors  which  influence 
the  likelihood  that  exposure  to  violence 
will  lead  to  future  violent  outcomes. 
Mediating  factors  include  the  proximal 
consequences  of  exposiu^  [e.g., 
hopelessness,  learned  response  to 
violence,  alcohol  and  drug  use,  weapon 
carrying)  that  result  in  increased  risk  of 
violent  outcomes.  The  context  in  which 
violence  occurs  and  potential  cidturally 
relevant  intervention  and  prevention 
strategies  relative  to  moderating  and 
mediating  factors  should  be  integral  foci 
of  the  study. 

1.  Injury  prevention  research 
addressing  moderating  factors 

a.  Conduct  research  to  imderstand 
how  individual,  social,  cultural  and 
environmental  factors  which  influence 
the  likelihood  that  exposure  to  violence 
will  lead  to  the  perpetration  and 
victimization  of  violence  against 
women,  emd  sexual  violence. 

b.  Conduct  research  designed  to 
improve  understanding  of  the  natiire  of 
moderating  factors  among  under  served 
and  potentially  high-risk  populations 
[e.g.,  ethnic  populations,  persons  with 
disabilities,  gay,  lesbian,  trans  gender 
and  bisexual  populations,  or  immigrant 
and  refugee  populations). 

2.  Injury  prevention  research 
addressing  mediating  factors 

a.  Conduct  research  that  further 
illuminates  understanding  of  the 
contribution  of  potential  risk  factors  for 
violence  such  as  impulsivity, 
hopelessness,  weapon  carrying,  alcohol/ 
drug  use,  and  other  risk  taking  behavior. 


b.  Conduct  research  to  elucidate 
protective  factors  for  intimate  partner 
violence  and  sexual  violence. 

c.  Conduct  research  to  provide 
scientific  evidence  for  potentially 
effective  and  cultvually  appropriate 
intervention  or  prevention  strategies  for 
intimate  partner  violence  and  sexual 
violence. 

Funding  Preferences 

Studies  which  focus  on  under  served 
population(s)  including  ethnic 
populations,  persons  with  disabilities, 
gay,  lesbian,  trans  gender  and  bisexual 
populations,  or  immigrant  and  refugee 
populations  will  be  given  priority. 
These  populations'  are  considered  imder 
served  because  substantial  research  has 
not  been  devoted  to  determining  risk 
and  protective  factors  or  mediating  or 
moderating  influences  which  may  affect 
intimate  partner  violence  or  sexual 
violence  in  these  groups. 

D.  Program  ReqiuFements 

The  following  are  applicant 
requirements: 

1 .  A  principai  investigator,  who  has 
conducted  research,  published  the 
findings  in  peer-reviewed  journals,  and 
has  specific  authority  and  responsibility 
to  carry  out  the  propos&d  project. 

2.  Demonstrated  experience  on  the 
applicant's  project  team  in  conducting, 
evaluating,  and  publishing  injury 
control  research  pertaining  to  violence 
in  peer-reviewed  journals. 

3.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
which  will  ensure  implementation  of 
the  proposed  activities. 

4.  The  ability  to  carry  out  injury 
control  research  projects  as  defined 
under  Addendum  2,(6.a-c). 

5.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives,  and  the  program 
interests  as  described  under  the 
heading,  "Programmatic  Interests." 

E.  Application  Content 

Applications  should  follow  the  PHS- 
398  (Rev.  4/98)  application  and  Errata 
sheet,  and  should  include  the  following 
information: 

1.  The  project's  focus  that  justifies  the 
research  needs  and  describes  the 
scientific  basis  for  the  research,  the 
expected  outcome,  and  the  relevance  of 
the  findings  to  reduce  injury  morbidity, 
mortality,  disability,  and  economic 
losses.  This  focus  should  be  based  on 
recommendations  in  "Healthy  People 
2000"  and  should  seek  creative 
approaches  that  will  contribute  to  a 
national  program  for  injmy  control. 
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2.  Specific,  n  easurable,  and  time- 
framed  objectives. 

3.  A  detailed  plan  describing  the 
methods  by  which  the  objectives  will  be 
achieved,  including  their  sequence.  A 
comprehensive  evaluation  plan  is  an 
essential  comp(  »nent  of  the  application. 

4.  A  descript  on  of  the  principal 
investigator's  rile  and  responsibilities. 

5.  A  description  of  all  the  project  staff 
regardless  of  their  funding  source.  It 
should  include  their  title,  qualifications, 
experience,  per  centage  of  time  each  will 
devote  to  the  pi  eject,  as  well  as  that 
portion  of  their  salary  to  be  paid  by  the 
grant. 

6.  A  descript  on  of  those  activities 
related  to,  but  i  ot  supported  by  the 
grant. 

7.  A  descript  on  of  the  involvement  of 
other  entities  that  will  relate  to  the 
proposed  projett,  if  appUcable.  It  should 
include  commi  ments  of  support  and  a 
clear  statement  of  their  roles. 

8.  A  detailed  first  year's  budget  for  the 
grant  with  futujB  annual  projections,  if 
relevant.  Awards  will  be  made  for  a 
project  period  of  up  to  3-years. 

9.  An  explanation  of  how  the  research 
findings  will  contribute  to  the  national 
effort  to  reduce  the  morbidity,  mortality 
and  disability  c  aused  by  violence- 
related  injuries  within  3-5  years  from 
project  start-up 

An  applicant  organization  has  the 
option  of  havin ;  specific  salary  and 
fringe  benefit  a  nounts  for  individuals 
omitted  from  tt  e  copies  of  the 
application  wh  ch  are  made  available  to 
outside  reviewi  ug  groups.  To  exercise 
this  option:  on  he  original  and  five 
copies  of  the  ap  plication,  the  applicant 
must  use  asteriiiks  to  indicate  those 

whom  salaries  and  fringe 
shown;  the  subtotals 


individuals  for 
benefits  are  not 


ron- 


Although  nol 
application,  a 
intent-to-apply 
potential  applicants 
must  be  submiUed 
13,  2000,  to  the 
Specialist  identified 
Obtain  Additi 
of  this  announcement 
identify  the 
name  the  princ , 
briefly  describe 
the  proposed 


must  still  be  shiwn.  In  addition,  the 
applicant  must  submit  an  additional 
copy  of  page  4  i  )f  Form  PHS-398, 
completed  in  fill,  with  the  asterisks 

salaries  and  fringe 
benefits.  This  budget  page  will  be 
reserved  for  int  3mal  staff  use  only. 

F.  Submission  <  md  Deadline 

Pre-Application  Letter  of  Intent 


a  prerequisite  of 

-binding  letter  of 
is  requested  from 

The  letter  of  intent 
on  or  before  March 
Grants  Management 
in  the  "Where  to 
Information"  section 
The  letter  should 
announcement  number, 
pal  investigator,  and 
the  scope  and  intent  of 
research  work.  The  letter 


of  intent  does  not  influence  review  or 
funding  decisions,  but  the  number  of 
letters  received  will  enable  CDC  to  plan 
the  review  more  effectively  and 
efficiently. 

Submit  the  original  and  five  copies  of 
PHS  398  (OMB  Number  0925-0001  and 
adhere  to  the  instructions  on  the  Errata 
Instruction  sheet  for  PHS  398).  Forms 
are  in  the  application  kit. 

On  or  before  April  12,  2000,  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  at  the  above  address  on  or 
before  the  deadline  date;  or  sent  on  or 
before  the  deadline  date,  and  received 
in  time  for  submission  to  the 
independent  review  group.  Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  conmiercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 

Late  Applications 

Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  retiuned  to  the  applicant. 

G.  Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness 
and  responsiveness  as  outhned  imder 
the  heading  Program  Requirements 
(Items  1-5).  Incomplete  applications 
and  applications  that  are  not  responsive 
will  be  returned  to  the  applicant 
without  further  consideration.  It  is 
especially  important  that  the  applicant's 
abstract  reflects  the  project's  focus, 
because  the  abstract  will  be  used  to  help 
determine  the  responsiveness  of  the 
proposal. 

Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  (triage)  by  a  peer 
review  committee,  the  Injury  Research 
Grant  Review  Committee  (IRGRC),  to 
determine  if  the  application  is  of 
sufficient  technical  and  scientific  merit 
to  warrant  further  review  by  the  IRGRC; 
CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 

Awards  will  be  determined  by  the 
Director  of  the  National  Center  for 
Injury  Prevention  and  Control  (NCIPC) 


based  on  priority  scores  assigned  to 
applications  by  the  primary  review 
committee,  recommendations  by  the 
secondary  review  committee, 
consultation  with  NCIPC  senior  staff, 
and  the  availability  of  funds. 

1 .  The  primary  review  v\rill  be  a  peer 
review  conducted  by  the  IRGRC.  All 
proposals  will  be  reviewed  for  scientific 
merit  by  a  committee  of  no  less  than 
three  reviewers  with  appropriate 
expertise  using  current  National 
Institutes  of  Health  (NIH)  criteria  to 
evaluate  the  methods  and  scientific 
quality  of  the  proposal.  Factors  to  be 
considered  will  include: 

a.  Significance.  Does  this  study 
address  an  important  problem?  If  the 
aims  of  the  application  are  achieved, 
how  will  scientific  knowledge  be 
advanced?  What  will  be  the  effect  of 
these  studies  on  the  concepts  or 
methods  that  drive  this  field? 

b.  Approach.  Are  the  conceptual 
framework,  design,  methods,  and 
analyses  adequately  developed,  well- 
integrated,  and  appropriate  to  the  aims 
of  the  project?  Does  the  applicant 
acknowledge  potential  problem  areas 
and  consider  alternative  tactics?  Does 
the  project  include  plans  to  measure 
progress  toward  achieving  the  stated 
objectives?  Is  there  an  appropriate  work 
plan  included? 

c.  Innovation.  Does  the  project 
employ  novel  concepts,  approaches  or 
methods?  Are  the  aims  original  and 
innovative?  Does  the  project  challenge 
or  advance  existing  paradigms,  or 
develop  new  methodologies  or 
technologies? 

d.  Investigator.  Is  the  principal 
investigator  appropriately  trained  and 
well  suited  to  carry  out  this  work?  Is  the 
proposed  work  appropriate  to  the 
experience  level  of  the  principal 
investigator  and  other  significant 
investigator  participants?  Is  there  a  prior 
history  of  conducting  violence-related 
research? 

e.  Environment.  Does  the  scientific 
environment  in  which  the  work  will  be 
done  contribute  to  the  probability  of 
success?  Does  the  proposed  research 
take  advantage  of  unique  features  of  the 
scientific  environment  or  employ  useful 
collaborative  arrangements?  Is  there 
evidence  of  institutional  support?  Is 
there  an  appropriate  degree  of 
commitment  and  cooperation  of  other 
interested  parties  as  evidenced  by  letters 
detailing  the  nature  and  extent  of  the 
involvement? 

f.  Ethical  Issues:  What  provisions 
have  been  made  for  the  protection  of 
human  subjects  and  the  safety  of  the 
research  environments?  How  does  the 
applicant  plan  to  handle  issues  of 
confidentiality  and  compliance  with 
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mandated  reporting  requirements,  e.g., 
'  suspected  child  abuse?  Does  the 
application  adequately  address  the 
requirements  of  45  CFR  46  for  the 
protection  of  human  subjects?  (Not 
scored) 

g.  Study  Samples:  Are  the  samples 
sufficiently  rigorously  defined  to  permit 
complete  independent  replication  at 
another  site?  Have  the  referral  sources 
been  described,  including  the 
definitions  and  criteria?  What  plans 
have  been  made  to  include  women  and 
minorities,  and  their  subgroups  as 
appropriate  for  the  scientific  goals  of  the 
research?  How  will  the  applicant  deal 
with  recruitment  and  retention  of 
subjects? 

h.  Dissemination:  What  plans  have 
been  articulated  for  disseminating 
findings? 

The  IRGRC  will  also  examine  the 
appropriateness  of  the  proposed  project 
budget  and  duration  in  relation  to  the 
proposed  research  and  the  availability 
of  data  required  for  the  project. 

2.  The  secondary  review  will  be 
conducted  by  the  Science  and  Program 
Review  Work  Group  (SPRWG)  from  the 
Advisory  Committee  for  hijury 
Prevention  and  Control  (ACIPC).  The 
ACIPC  Federal  ex  officio  members  will 
be  invited  to  attend  the  secondary 
review,  will  receive  modified  briefing 
books,  (i.e.,  abstracts,  strengths  and 
weaknesses  from  siunmary  statements, 
and  project  officer's  briefing  materials). 
Federal  ex  officio  members  will  be 
encouraged  to  participate  in 
deliberations  when  applications  address 
overlapping  areas  of  research  interest  so 
that  imwarranted  duplication  in 
federally-funded  research  can  be 
avoided  and  special  subject  area 
expertise  can  be  shared.  The  NCIPC 
Division  Associate  Directors  for  Science 
(ADS)  or  their  designees  will  attend  the 
secondary  review  in  a  similar  capacity 
as  the  Federal  ex  officio  members  to 
assure  that  research  priorities  of  the 
announcement  are  understood  and  to 
provide  background  regarding  current 
research  activities.  Only  SPRWG 
members  will  vote  on  funding 
recommendations  and  their 
recommendations  will  be  carried  to  the 
entire  ACIPC  for  voting  by  the  ACIPC 
members  in  closed  session. 

The  committee's  responsibility  is  to 
develop  funding  recommendations  for 
the  NCIPC  Director  based  on  the  results 
of  the  primary  review,  the  relevance  and 
balance  of  proposed  research  relative  to 
the  NCIPC  programs  and  priorities,  and 
to  assure  that  unwarranted  duplication 
of  federally-funded  research  does  not 
occur.  The  Secondary  Review 
Committee  has  the  latitude  to  reach  over 
better  ranked  proposals  in  order  to 


assure  maximal  impact  and  balance  of 
proposed  research.  The  factors  to  be 
considered  will  include: 

a.  The  results  of  the  primary  review 
including  the  application's  priority 
score  as  the  primary  factor  in  the 
selection  process. 

b.  The  match  between  the  application 
and  the  solicitation's  programmatic 
interests  and  funding  preferences,  i.e., 
for  applications  with  relatively  similar 
priority  scores,  preference  will  be  given 
to  those  applications  that  focus  on 
imder  served  population(s). 

c.  The  relevance  and  balance  of 
proposed  research  relative  to  the  NCIPC 
programs  and  priorities. 

d.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  "Healthy  People 
2000"  and  the  Institute  of  Medicine 
report,  "Reducing  the  Burden  of  Injury". 

e.  Budgetary  considerations. 
3.  Continued  Funding 
Continuation  awards  made  after  FY 

2000,  but  within  the  project  period,  will 
be  made  on  the  basis  of  the  availability 
of  funds  and  the  following  criteria: 

a.  The  accomplishments  reflected  in 
the  progress  report  of  the  continuation 
application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  project's 
annual  workplan  and  satisfactory 
progress  demonstrated  through 
presentations  at  work-in-progress 
monitoring  workshops. 

b.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable. 

c.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives. 

d.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  effective. 

e.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  an  original  plus 
two  copies  of 

1.  Progress  report  annually, 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period,  and 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

4.  At  the  completion  of  the  project, 
the  grant  recipient  will  submit  a  brief 
(2,500  to  4,000  words)  summary 
highlighting  the  findings  and  their 
implications  for  research  and  policy. 
CDC  will  place  the  summary  report  and 
each  grant  recipient's  final  report  with 


the  National  Technical  Information 
Service  (NTIS)  to  further  the  agency's 
efforts  to  make  the  information  more 
available  and  accessible  to  the  public. 

Send  all  reports  to  the  Grants 
Management  Specialist  identffied  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each  see  Addendum  1  in  the  application 
package. 

AR-1    Human  Subjects  Certification 
AR-2    Requirements  for  inclusion  of 

Women  and  Racial  and  Ethnic 
Minorities  in  Research 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirement 
AR-11     Healthy  People  2000 
AR-1 2     Lobbying  Restrictions 
AR-1 3    Prohibition  on  Use  of  CDC 

funds  for  Certain  Gim  Control 

Activities 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
sections  301(a)  [42  U.S.C.  241(a)]  of  the 
Public  Health  Service  Act,  as  amended. 
The  catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

/.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
are  avadlable  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is  http://www.cdc.gov. 

To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  you  name  and  address  and  will  be 
instructed  to  identify  the 
Announcement  number  of  interest.  If 
you  have  questions  after  reviewing  the 
contents  of  all  the  documents,  business 
management  technical  assistance  may 
be  obtained  fttim:  Carrie  Clark,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Program  Announcement 
#00042,  Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta.  Georgia 
30341,  Telephone  (770)  488-2719, 
Internet  address:  zri4@cdc.gov. 

For  program  technical  assistance, 
contact:  Ted  Jones,  Program  Manager, 
Office  of  Research  Grants,  National 
Center  for  Injury  Prevention  and 
Control,  Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway,  NE,  Mailstop  K-58,  Atlanta, 
GA  30341- 
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(770) 488-4824, 
tnijl@cdc.gov. 


Dated:  Februa  y  7.  2000 
John  L.  William  i 
Director,  Procun  ment 
Cen  ters  for  Diseqse 
(CDC). 
[FR  Doc.  00-318  I  Filed  2-10-00;  8:45  am] 
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DEPARTMENt  OF  HEALTH  AND 
HUMAN  SER>^ES 

Cantvrs  tor  d4««m  Control  and 
Pr«v«ntion 

Advisory  CoiiywHUe  on  Childhood 
Lsad  Poisonir^  Prevention:  Meeting 


Dis  ease  < 

(ac) 


Ivisory 
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,20(0 


ilal  lie. 


In  accordance 
the  Federal 
(Pub.  L.  92-46^) 
Environmenta 
Centers  for 
Prevention 
following 

Name:  Ad 
Lead  Poisoning 

Times  and  Da 
February  28 
February  29, 

Place:  Wyndh^: 
Street,  Atlanta 
404/688-8600. 

Status:  Open 
the  space  avai 
accommodates 

Purpose:  The 
advice  and  guid 
Assistant  Secret^ 
Director,  CDC,  i 
knowledge  and 
and  their  practidal 
childhood  lead 
The  Committee 
regularly  on 
prevention 
improvements  i 
poisoning 

Matters  to  be 
include:  Childbc  od 
Prevention  activ  t 
issues,  Screenin  \ 
Working  Group 
Medical  and 
issues.  Agenda 
priorities  dictate . 

Opportunities 
meeting  for  oral 
time  available  ai 
may  be  necessar^ 
presenter. 

Contact  Perso^i 

Becky  Wright 
Poisoning 
Environmental 
NCEH,  CDC, 
23,  Adanta 
639-1789,  fax 

The  Director, 
Services  Office, 
authority  to  sign 


with  section  10(a)(2)  of 
Ac^isory  Committee  Act 

the  National  Center  for 
Health  (NCEH)  of  the 
Control  and 
announces  the 
comlnittee  meeting. 

Committee  on  Childhood 
•revention. 
es:  8:30  a.m.-5  p.m., 

8:30  arm.-12  p.m.. 


m  Atlanta  Hotel,  160  Spring 
(teorgia  30303,  telephone 


16(0 
,  Geo'gi 


the  public,  limited  only  by 

.  The  meeting  room 

a  pproximately  90  people. 

I  committee  shall  provide 

i  ince  to  the  Secretary;  the 

for  Health;  and  the 
garding  new  scientific 
I  echnological  developments 

implications  for 
I  loisoning  prevention  efforts, 
hall  also  review  and  report 
lead  poisoning 
and  recommend 
national  childhood  lead 
efforts. 
i  )iscussed:  Agenda  items 
Lead  Poisoning 
ies  update,  Medicaid 
and  Case  Management 
pdates,  and  updates  on 
Environmental  Management 
i  ems  are  subject  to  change  as 


chil  dhood 
praci  ices 


;  preve  ition 


will  be  provided  during  the 
comments.  Depending  on  the 
d  the  number  of  requests,  it 
to  limit  the  time  of  each 


for  More  Information: 
Program  Analyst,  Lead 
Prevehtion  Btanch,  Division  of 
hazards  and  Health  Effects, 
Clifton  Road,  NE,  M/S  E- 
ia  30333,  telephone  404/ 
4*4/639-2570. 
vlanagement  Analysis  and 
las  been  delegated  the 
Federal  Register  notices 


pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for 
ToxicSubstances  and  Disease  Registry. 

Dated:  February  7,  2000. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CIJC). 
(FR  Doc.  00-3333  Filed  2-10-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  ChHdren'and 
FamMies 

President's  Committee  on  IMental 
Retardation;  Notice  of  Meeting 

AGENCY:  President's  Committee  on 
Mental  Retardation. 

ACTION:  Notice  of  meeting. 

DATES:  Thursday,  February  24,  2000 
from  9:00  a.m.  to  2:00  p.m. 

Place:  The  meeting  will  be  held  in  the 
Loews  New  York  Hotel,  569  Lexington 
Avenue  at  East  51st  Street,  New  York, 
New  York  10022.  Full  Committee 
Meetings  are  open  to  the  public.  An 
interpreter  for  the  deaf  will  be  available 
upon  advance  request.  All  meeting  sites 
are  barrier  free. 

Agenda:  The  Committee  plans  to 
discuss  critical  issues  concerning 
Federal  Policy,  Federal  Research  and 
Demonstration,  State  Policy 
Collaboration,  Minority  and  Cultural 
Diversity  and  Mission  and  Public 
Awareness,  relating  to  individuals  with 
mental  retardation. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
L.  Browning,  Executive  Director, 
President's  Committee  on  Mental 
Retardation,  Room  701  Aerospace 
Building,  370  L'Enfant  Promenade, 
S.W..  Washington,  D.C.  20447,  (202) 
619-0634. 

SUPPLEMENTARY  INFORMATION:  The  PCMR 
acts  in  an  advisory  capacity  to  the 
President  and  the  Secretary  of  the  U.S. 
Department  of  Health  and  Human 
Services  on  a  broad  range  of  topics 
relating  to  programs,  services,  and 
supports  for  persons  with  mental 
retardation.  The  Committee,  by 
Executive  Order,  is  responsible  for 
evaluating  the  adequacy  of  current 
practices  in  programs  and  supports  for 
persons  with  mental  retardation,  and  for 
reviewing  legislative  proposals  that 
impact  the  quality  of  life  that  is 
experienced  by  citizens  with  mental 
retardation  and  their  families. 


Dated:  February  7,  2000. 
Jane  L.  Browning, 
Executive  Director,  PCMR. 
[FR  Doc.  00-3245  Filed  2-10-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-0352] 

Status  of  Useful  Written  Prescription 
Drug  Irrformetion  for  Patients;  Public 
Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting; 

request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  to  discuss  the  findings  of 
the  interim  study  of  the  status  of  useful 
written  prescription  drug  information 
for  patients  consistent  with  the  criteria 
specified  in  the  "Action  Plan  for  the 
Provision  of  Useful  Prescription 
Medicine  Information"  (Action  Plan). 
The  purpose  of  this  meeting  is  to 
present  the  study  methodology  and 
results  and  seek  feedback  prior  to 
developing  assessment  of  the  year  2000 
goals.  The  meeting  will  begin  with 
presentations  about  the  report  and 
findings,  followed  by  small  group 
discussions  and  feedback.  FDA 
encourages  interested  individuals  to 
attend  this  meeting  or  submit 
comments. 

DATES:  The  public  meeting  will  be  held 
on  Tuesday,  February  29,  2000,  from  1 
p.m.  to  5:30  p.m.  and  Wednesday, 
March  1,  2000,  fit)m  8:30  a.m.  to  3  p.m. 
The  deadline  for  registration  is  February 
18,  2000.  Early  registration  is 
recommended,  as  space  is  limited. 
Registration  and  dissemination  of 
materials  will  begin  at  1 1  a.m.  on 
February  29,  2000.  Written  comments 
will  be  accepted  imtil  April  28,  2000. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  DoubleTree  Hotel.  1750 
Rockville  Pike,  Rockville  MD  20852. 
Submit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061,  Rockville 
MD  20852.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
study  report  as  well  as  registration 
information  can  be  obtained  at  http:// 
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www.fda.gov/cder/calendar/meeting/ 
rx2000.  A  tTcinscript  and  summary  of  the 
meeting  may  be  seen  at  the  Dockets 
Management  Branch  (address  above). 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  L.  Tranter,  Center  for  Drug 
Evaluation  and  Research  {HFD-210), 
Food  and  Drug  Administration,  5600 
Fisher  Lane,  Rockville,  MD  20857,  301- 
827-1674,  ore-mail: 
trenterm@cder.fda.gov). 

SUPPLEMENTARY  INFORMATION: 

Inadequate  access  to  useful  patient 
information  is  a  major  cause  of 
inappropriate  use  of  prescription 
medicines,  leading  to  serious  personal 
injury  and  costs  to  the  health  care 
system.  While  the  rate  of  distribution  of 
waitten  prescription  drug  information 
materials  has  increased  somewhat  over 
the  past  15  years,  the  quality  of  such 
material  has  been  quite  variable. 

In  the  Federal  Register  of  August  24, 
1995  (60  FR  44182),  FDA  published  a 
proposed  rule  that  aimed  to  increase  the 
quality  and  quantity  of  written 
information  about  prescription 
medicines  given  to  patients.  In  the 
proposed  rule,  entitled  "Prescription 
Drug  Product  Labeling;  Medication 
Guide  Requirements,"  FDA  encouraged 
the  private  sector  to  develop  and 
distribute  patient-oriented  written 
information  leaflets  for  all  prescription 
drugs,  and  set  targets  for  the  distribution 
of  these  leaflets.  In  addition  to  setting 
target  distribution  goals  by  specific 
dates,  the  proposed  rule  set  criteria  by 
which  written  information  would  be 
judged  to  determine  whether  it  was 
"useful"  and  should  therefore  count 
toward  accomplishment  of  the  target 
goals. 

In  August  1996,  the  U.S.  Congress 
passed  Public  Law  104-180  mandating 
that  the  private  sector  be  given  the 
opportunity  to  meet  distribution  and 
quality  goals  for  written  patient 
prescription  medicine  information.  It 
also  directed  that  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  facilitate  the  development  of 
a  long-range  comprehensive  action  plan 
to  meet  these  goals  through  private- 
sector  efforts. 

The  Secretary  asked  the  Keystone 
Center  to  convene  a  Steering  Committee 
to  collaboratively  develop  this  action 
plan.  The  Action  Plan  accepted  by  the 
Secretary  in  January  1997  reiterated  the 
target  goals  specified  in  the  Federal 
legislation.  These  goals  were  that  by  the 
year  2000  useful  written  information 
would  be  distributed  to  75  percent  of 
individuals  receiving  new  prescriptions 
for  medicines,  and  by  the  year  2006  to 
95  percent  of  such  individuals.  The 
Action  Plan  generally  endorsed  the 


conceptual  criteria  specified  in  Public 
Law  104-180  for  defining  the  usefulness 
of  medication  information.  Specifically, 
it  stated  that  such  materials  should  be: 
(1)  Scientifically  accurate;  (2)  unbiased 
in  content  and  tone;  (3)  sufficiently 
specific  and  comprehensive;  (3) 
presented  in  an  understandable  and 
legible  format  that  is  readily 
comprehensible  to  consumers;  (4) 
timely  and  up  to  date;  and  (5)  useful, 
that  is,  enables  the  consumer  to  use  the 
medicine  properly  and  appropriately, 
receive  the  maximum  benefit,  and  avoid 
harm.  The  Action  Plan,  including 
descriptions  of  the  criteria,  is  available 
on  the  Internet  at  http://www.nyam.org/ 
library/keystone. 

Consistent  with  PubUc  Law  104-180, 
the  Action  Plan  called  for  the 
development  of  a  mechanism  to 
periodically  assess  the  quality  of  written 
prescription  information  for  patients.  To 
test  a  methodology  for  collecting  patient 
information  materials  and  assessing 
their  usefulness,  FDA  developed  a 
contract  with  the  National  Association 
of  Boards  of  Pharmacy.  The  contract 
called  for  the  selection  of  several  State 
Boards  of  Pharmacy  who  would  arrange 
for  collecting,  from  a  sample  of  State 
pharmacies,  medication  information 
materials  given  with  new  prescriptions 
for  three  commonly  prescribed 
prescription  drugs.  The  contract  also 
called  for  the  development  of  evaluation 
materials  to  assess  the  usefulness  of  the 
information  through  application  of  the 
Action  Plan  criteria.  The  medication 
information  materials  were  collected  in 
1999,  and  the  final  report  from  the 
evaluation  was  completed  in  December 
1999.  The  report  is  available  on  the 
Internet  at  http://www.fda.gov/cder/ 
calendar/meeting/rx2000. 

FDA  is  seeking  conmients  on  several 
issues: 

•  What  should  be  the  minimum 
standard  or  threshold  that  must  be  met 
for  written  information  to  be  considered 
useful? 

•  Should  certain  criteria  derived  from 
the  Action  Plan  recommendations  be 
given  more  weight  than  others?  If  so, 
which  criteria  should  be  weighted  more 
strongly,  and  why? 

•  Are  the  evaluation  forms  an 
accurate  translation  of  the  Action  Plan's 
criteria? 

•  Should  the  assessment  include 
additional  criteria  or  types  of 
information,  and,  if  so,  what? 

•  Should  there  be  a  more  detailed 
assessment  of  factors  affecting 
readability  and  legibility  for  consumers 
(e.g.,  type  size,  style,  spacing,  contrast)? 

•  Should  the  evaluation  panel 
include  consumers  with  varying 
educational  backgrounds?  ff  so,  how 


should  they  be  involved  in  the 
evaluation  process? 

•  This  report  collected  patient 
information  from  U.S.  retail  pharmacies. 
Are  there  ways  to  expand  sampling  to 
include  mail-order  or  other  noiu«tail 
pharmacies? 

A  transcript  and  simimary  of  the 
meeting  may  be  seen  at  the  Dockets 
Management  Branch  (address  above) 
and  they  will  be  available 
approximately  10  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 
Also,  received  comments  may  be  seen  in 
that  office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  February  4,  2000. 

WUUam  K.  Hubbard. 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 

[FR  Doc.  00-3171  Filed  2-10-00;  8:45  am] 

BtlXINO  CODE  4160-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docltet  No.  99E-0241] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Wallstent  Coronary 
Endoprosthesis 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Wallstent  Coronary  Endoprosthesis  and 
is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Regulatory  Policy 
Staff  (HFD-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
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up  to  5  years  s(  t  long  as  the  patented 
item  (human  d  rug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additii  e)  was  subject  to 
regulatory  revii  jw  by  FDA  before  the 
item  was  mark  Jted.  Under  these  acts,  a 
product's  regul  atory  review  period 
forms  the  basis  for  determining  the 
amoimt  of  exte  nsion  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  pnase.  For  medical  devices, 
the  testing  pha^e  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  apprcjval  phase  begins.  The 
approval  phasd  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  imtil 
permission  to  market  the  device  is 
granted.  Althotigh  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actikal  amount  of  extension 
that  the  Comm  ssioner  of  Patents  and 
Trademarks  mi  ly  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  ^ave  occurred  before  the 
ed),  FDA's  determination 
a  regulatory  review 
ical  device  will  include 
phase  and  approval 
ed  in  35  U.S.C. 


patent  was  iss 
of  the  length  o 
period  for  a  mi 
all  of  the  testi 
phase  as  speci 
156(g)(3)(B) 

FDA  recent! 
the  medical  di 
Endoprosthesi 
Endoprosthesi 
following  subi 
transluminal 


approved  for  marketing 
ice  Wallstent  Coronary 
Wallstent  Coronary 
is  indicated  for  use 
timal  percutaneous 
gioplasty  of  common 
and/or  extemaj  iliac  artery  stenotic 
lesions.  Subseduent  to  this  approval,  the 
Patent  and  Tra  lemark  Office  received  a 
patent  term  res  toration  application  for 
Wallstent  Cora  aary  Endoprosthesis 
(U.S.  Patent  Nd.  4,954,126)  from  Boston 
Scientific  Corp..  and  the  Patent  and 
Trademark  Off  ce  requested  FDA's 
assistance  in  d  itermining  this  patent's 
eligibility  for  p  atent  term  restoration.  In 
a  letter  dated  March  9.  1999,  FDA 
advised  the  Pa  ent  and  Trademark 
Office  that  this  medical  device  had 
undergone  a  re  gulatory  review  period 
and  that  the  ap  proval  of  Wallstent 
Coronary  Endc  prosthesis  represented 
the  first  permil  ted  commercial 
marketing  or  u  ie  of  the  product.  Shortly 
thereafter,  the  'atent  and  Trademark 
Office  requeste  d  that  FDA  determine  the 
product's  regu  atory  review  period. 

FDA  has  det  jrmined  that  the 
applicable  regi  ilatory  review  period  for 
Wallstent  Core  nary  Endoprosthesis  is 
1,533  days.  Of  this  time,  1,351  days 
occurred  dmir  g  the  testing  phase  of  the 
regulatory  reviBw  period,  while  182 
days  occurred  during  the  approval 
phase.  These  f  eriods  of  time  were 
derived  from  t  le  following  dates: 


1 .  The  date  a  clinical  investigation 
involving  this  device  was  begun:  July 
21, 1994.  FDA  has  verified  the 
applicant's  claim  that  the  date  the 
investigational  device  exemption  (IDE) 
required  under  section  520(g)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360j(g))  for  human 
tests  to  begin  became  effective  July  21, 
1994. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  act  (21 
U.S.C.  360e):  April  1, 1998.  The 
applicant  claims  March  31,  1998,  as  the 
date  the  premarket  approval  application 
(PMA)  for  Wallstent  Coronary 
Endoprosthesis  (PMA  P980009)  was 
initially  submitted.  However,  FDA 
records  indicate  that  PMA  P980009  was 
submitted  on  April  1,  1998. 

3.  The  date  the  application  was 
approved:  September  29,  1998.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P980009  was  approved  on  September 
29, 1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  857  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  April  11,  2000,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  conaments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  August  9,  2000,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regxilatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  December  23,  1999. 
Jane  A.  Axelrad, 

Associate  Director  for  Pol  icy,  Center  for  Dnig 

Evaluation  and  Research. 

[FR  Doc.  00-3172  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

{Docket  No.  OOD-01 86] 

International  Conference  on 
Harmonisation;  M4  Common  Technicai 
Document;  Request  for  Comments  on 
Initial  Components;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  initial  components  of  a 
draft  guidance '  entitled  "M4  Common 
Technical  Document,"  which  is  being 
developed  under  the  auspices  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
Because  of  the  large  size  of  the  draft 
guidance,  FDA  is  making  some 
components  of  the  draft  guidance 
available  to  the  public  at  this  time  to 
help  explain  the  overall  scheme  of  the 
draft  guidance  and  to  request  comments. 
When  completed,  the  guidance  entitled 
"M4  Common  Technical  Document" 
will  describe  a  harmonized  format  and 
content  for  designated  new  product 
applications  for  submission  to  the 
regulatory  authorities  in  the  three  ICH 
regions.  "The  agency  intends  to  make  the 
entire  draft  guidance  available  to  the 
public  for  comment  once  all  the 
components  have  been  drafted. 
DATES:  Submit  written  comments  on  the 
initial  components  of  the  draft  guidance 
by  March  13,  2000. 

ADDRESSES:  Submit  written  comments 
on  these  components  of  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  An 
electronic  version  of  the  components  is 
available  on  the  Internet  at  http:// 
www.fda.gov/cder/guidance/index.htm 
or  at  http://www.fda.gov/cber/ 
publications.htm. 


'  In  accordance  with  FDA's  good  guidance 
practices  (62  FR  8961.  February  27, 1997).  ICH 
guidance  documents  are  now  being  called 
guidances,  rather  than  guidelines. 
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FOR  FURTHER  INFORMATION  CONTACT:  For 

the  safety  components:  Joseph  J. 
DeGeorge,  Center  for  Drug  Evaluation 
and  Research  (HFD-24),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5476. 

For  the  quality  components:  Charles 
P.  Hoiberg,  Center  for  Drug  Evaluation 
and  Research  (HFD-810),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2570,  and  Neil  D.  Goldman,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-20),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852,  301-827-0377. 

For  the  efficacy  sections:  Robert  J. 
DeLap,  Center  for  Drug  Evaluation  and 
Research  (HFD-105),  Food  and  Drug 
Administration,  9201  Corporate  Blvd., 
Rockville,  MD  20850,  301-827-2250. 

Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
0864. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  medical  product 
development  among  regulatory 
agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  ICH  is  concerned  with 
harmonization  among  three  regions:  The 
European  Union,  Japan,  and  the  United 
States.  The  six  ICH  sponsors  are  the 
European  Commission,  the  European 
Federation  of  Pharmaceutical  Industries 
Associations,  the  Japanese  Ministry  of 
Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research,  FDA,  and  the 
Pharmaceutical  Research  and 
Manufactiu-ers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufactiirers  Associations  (IFPMA). 


The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian 
Therapeutics  Products  Programme,  and 
the  European  Free  Trade  Area. 

The  ICH  process  has  achieved 
significant  harmonization  of  the 
technical  requirements  for  the  approval 
of  pharmaceuticals  for  human  use  in  the 
three  ICH  regions.  However,  until 
recently,  the  application  docimients  in 
the  three  ICH  regions  had  not  been 
examined,  and  there  are  significantly 
different  requirements  in  each  region  for 
the  composition  and  orgemization  of 
product  applications.  As  a  result,  three 
Expert  Working  Groups  for  Quality, 
Safety,  and  Efficacy  have  been 
developing  harmonized  guidance  for  the 
content  and  format  of  common  sections 
of  an  application,  called  the  "common 
technical  document."  Once  finalized, 
the  guidance  entitled  "M4  Common 
Technical  Document"  will  describe  an 
acceptable  format  and  content  for 
applications  for  human  pharmaceuticals 
that,  once  supplemented  with  regional 
particulars,  can  be  used  with  designated 
new  products  for  submission  to  the 
regulatory  authorities  in  the  three  ICH 
re«ons. 

The  ICH  Steering  Committee  is 
overseeing  the  work  on  the  common 
technical  document  through  the  use  of 
milestones  that  reflect  the  stages  of 
completion  as  work  proceeds.  A  key 
goal  is  to  ensure  that  the  process  for 
developing  the  common  technical 
document  is  transparent.  As  part  of  this 
transparency,  the  ICH  Steering 
Committee  agreed,  in  October  1999,  that 
the  components  of  the  draft  guidance 
entitled  "M4  Common  Technical 
Document"  be  made  available  for  public 
conunent  as  they  evolve.  The 
components  being  made  available  by 
this  notice  are  the  product  of  the 
Quality,  Safety,  and  Efficacy  Expert 
Working  Groups  of  the  ICH.  Received 
comments  on  these  components  will  be 
considered  by  FDA  and  the  appropriate 
expert  working  group  as  the  draft 
guidance  "M4  Common  Technical 
Document"  is  finished.  Once  it  is 
finalized,  the  guidance  entitled  "M4 
Common  Technical  Document"  will 
describe  the  format  and  content  for  a 
common  technical  document  that,  when 
supplemented  by  regional  information, 
is  suitable  for  submission  to  the 
regulatory  authorities  in  the  three  ICH 
regions. 

n.  Organization  of  the  Common 
Technical  Document 

The  common  technical  document 
should  be  viewed  as  the  common  part 


of  a  submission  for  designated  new 
products,  presented  in  a  modular 
fashion  with  summaries  and  tables.  It  is 
intended  that  one  of  the  modules  in  the 
common  technical  document  be 
reserved  as  a  region-specific  module. 
The  common  technical  document 
modular  structure  is  envisioned  as 
shown  in  the  graphic  at  the  end  of  this 
document  and  includes  the  following: 

Components 


Module  1 

Regional  Ad-' 

{not  part  of 

nrxnistrative 

Common 

Information 

Technical 
Document) 

Module  II 

HA  Executive 

Quality  (pend- 

Summaries 

ing) 

Nondmirm 
(provided) 

Cfinical  (pend- 
ing) 

IIB  Nonclinical 

IIB1  Written 

Summaries 

Summary 
(provided) 
IIB2  Tabulated 
Summary 
(provided) 

HC  Clinical 

(pending) 

Summanes. 

comprising 

wnttenand 

tatNjIated 

summanes 

Module  III 

Quality 

(provided — nine 
attachments 
pending) 

Module  IV 

Nonclinical 
Data  Study 
Reports 

(provided) 

Module  V 

Clinical  Data 

(provided) 

Study  Re- 

9 

ports 

m.  Components  Being  Made  Available 
at  This  Time 

In  addition  to  the  preamble  to  the 
draft  guidance  entitled  "M4  Common 
Technical  Document,"  and  an 
organizational  graphic,  the  following 
components  are  being  made  available  in 
the  docket  and  on  the  Internet  at  this 
time: 

1.  Module  IIA — Nonclinical  Executive 
Summary; 

2.  Module  IIB — Nonclinical  Written 
and  Tabulated  Summaries; 

3.  Module  III— Quality  table  of 
contents  and  explanatory  notes  (nine 
attachments  still  pending); 

4.  Module  IV — Nonclinical  Data 
Study  Reports  table  of  contents  and 
explanatory  notes;  and 

5.  Module  V— Clinical  Data  Study 
Reports  table  of  contents  and 
explanatory  notes. 

■  These  components  detail  the  tables  of 
contents  for  Modules  III,  IV,  and  V 
accompanied  by  explanatory  notes. 
Module  III  will  be  supplemented  further 
by  a  series  of  nine  detailed  attachments, 
which  may  be  available  in  summer  of 
2000.  (The  exact  content  of  Module  III 
may  evolve  as  the  Expert  Working 
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Group's  discui  ;sions  progress.)  Modules 
IIA  Clinical  ai  d  Quality  and  IIC  should 
also  be  availat  le  for  consultation  in 
summer  2000.  Module  IIA/B 
Nonclinical  is  being  made  available  at 
this  time. 

The  ICH  Ste  sring  Committee  and 
Expert  Workir  g  Groups  are  requesting 
comments  on  i  he  components  being 
made  availabl(  i  by  this  notice.  Once  all 
the  componen  :s  of  the  draft  guidance 
entided  "M4  C!ommon  Technical 
Docimient"  ar?  ready,  a  compiled  text 
will  be  released  to  complete  step  2  of 
thQ  ICH  process.  It  is  anticipated  that 
this  will  occiu  in  summer  2000. 


These  components  of  the  draft 
guidance  represent  the  agency's  current 
thinking  on  the  content  and  format  of  a 
common  application  for  designated  new 
products  (i.e.,  the  common  technical 
document).  These  components  do  not 
create  or  confer  any  rights  for  or  on  any 
person  and  do  not  operate  to  bind  FDA 
or  the  public.  An  alternative  approach 
may  be  used  if  such  approach  satisfies 
the  requirements  of  the  applicable 
statute,  regulations,  or  both. 

IV.  Comments 

Interested  persons  may,  on  or  before 
March  13,  2000,  submit  to  the  Dockets 


Management  Branch  (address  above] 
written  comments  on  these  components 
of  the  draft  guidance.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document.  The 
components  of  the  draft  guidance,  made 
available  by  this  notice,  and  received 
comments  may  be  seen  in  the  Dockets 
Meinagement  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

BILUNG  CODE  4160-01-F 
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Dated:  February  8,  2000. 
Margaret  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-3343  Filed  2-9-00;  11:32  am] 

BiLUNG  CODE  416(M>1-C 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OOD-0053] 

Reprocessing  and  Reuse  of  Single-Use 
Devices:  Review  Prioritization  Scheme; 
and  Enforcement  Priorities  for  Single- 
Use  Devices  Reprocessed  by  Third 
Parties  and  Hospitals;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  two  draft  guidance 
docimients  entitled  "Reprocessing  and 
Reuse  of  Single-Use  Devices:  Review 
Prioritization  Scheme;"  and 
"Enforcement  Priorities  for  Single-Use 
Devices  Reprocessed  by  Third  Parties 
and  Hospitals."  These  draft  guidance 
documents  are  neither  final,  nor  are 
they  in  effect  at  this  time.  The  review 
prioritization  scheme  guidance 
document  sets  forth  factors  FDA  (we) 
would  consider  in  categorizing  a 
reprocessed  single-use  device  (SUD)  as 
high,  moderate,  or  low  risk.  The 
enforcement  priorities  guidance 
document  sets  forth  om-  priorities  for 
various  requirements  based  on  the  risk 
categorization  of  a  device. 


DATES:  Submit  written  comments 
concerning  either  guidance  by  April  11, 
2000. 

ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance. 
Submit  written  requests  for  single 
copies  (on  a  3.5  diskette)  of  the 
guidance  documents  entitled 
"Reprocessing  and  Reuse  of  Single-Use 
Devices:  Review  Prioritization  Scheme" 
and  "Enforcement  Priorities  for  Single- 
Use  Devices  Reprocessed  by  Third 
Parties  and  Hospitals"  to  the  Division  of 
Small  Manufacturers  Assistance  (HFZ- 
220),  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
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your  request  Xa  301-443-8818.  Submit 
written  conux  ents  concerning  these 
guidances  to  l^ie  Dockets  Management 
Branch.  (HFAJ-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockvilie.  MD  20852.  Comments 
should  be  identined  with  the  docket 
number  found  in  brackets  in  the 
heading  of  thip  document. 
FOR  FURTHER  l(4F0RMATI0N  CONTACT: 
Regarding  "Reprocessing  and  Reuse  Of 
Single-Use  Davices:  Review 
Prioritization  Bcheme,"  Barbara  C. 
Zimmerman,  Center  for  Devices  and 
Radiological  I^ealth  (HFZ-450),  Food 
and  Drug  Adi^inistration,  9200 
Corporate  Blvd.,  Rockvilie,  MD  20850. 
301-443-85ir 

Regarding  'Enforcement  Priorities  For 
Single-Use  Dejvices  Reprocessed  by 
Third  Parties  »nd  Hospitals,"  Larry  D. 
Spears,  Centef  for  Devices  and 
Radiological  Health  (HFZ-340).  Food 
and  Drug  Adiministration.  2094  Gaither 
Rd.,  Rockvilla  MD  20850,  301-594- 
4646.  I 

SUPPLEMENTAffY  INFORMATION: 
I.  Background 

The  practict  of  reprocessing  devices 
that  are  intended  for  single-use  (SUD's) 
began  in  hos^^tals  in  the  late  1970's. 
Since  that  tim  b,  the  practice  has  become 
widespread.  V  fe  have  not  regulated 
original  equip  tnent  manufacturers 
(OEM's),  third  parties,  and  hospitals 
that  engage  in  reprocessing  SUD's  in  the 
same  manner.  In  particular,  to  date,  we 
have  enforced  existing  premarket 
submission  re  :]uirements  only  against 
OEMs. 

In  response  to  concerns  raised  by 
original  equip  tnent  manufacturers  and 
consiuners  abi  )ut  safety  issues 
associated  with  reprocessing  SUD's,  in 
the  Federal  Register  of  November  3, 
1999  (64  FR  5  )782),  we  announced  a 
proposed  stral  egy  on  reuse  of  SUD's. 
The  essence  o  '  this  proposed  strategy 
was  to  regulat?  OEM's,  third  parties, 
and  hospitals  that  reprocess  SUD's  in 
the  same  man  ler. 

On  Decembjr  14. 1999,  we  held  a 
public  meetin  5  to  provide  the 
opportunity  t(  interested  parties  to 
comment  on  i  s  proposed  strategy.  We 
received  comi  lents  on  the  proposed 
strategy  from  DEM's,  third  party 
reprocessors.  lealth-care  professionals, 
and  other  interested  parties,  both  during 
and  subsequei  it  to  this  meeting. 

One  of  the  j  rinciple  components  of 
our  proposed  strategy  was  the 
establishment  of  agency  enforcement 
priorities  com  eming  regulatory 
requirements  or  third  party  and 
hospital  reprc  :;essors  of  SUD's.  We 
proposed  to  p  ioritize  its  enforcement 


activities  based  on  the  degree  of  risk 
posed  by  the  reprocessing.  To 
accomplish  this  process,  we  proposed 
the  following  steps: 

(1)  Develop  a  list  of  commonly  reused 
SUD's; 

(2)  Develop  a  list  of  factors  to 
determine  the  degree  of  risks  associated 
with  reprocessing  devices; 

(3)  Use  that  list  of  factors  to  divide  the 
list  of  commonly  reprocessed  SUD's 
into  three  categories  of  risk — high, 
moderate,  and  low;  and 

(4)  Develop  priorities  for  enforcement 
of  regulatory  requirements  for  hospitals 
and  third  party  reprocessors.  based  on 
the  category  of  risk  (high,  moderate,  and 
low). 

We  received  many  comments 
expressing  concern  that  we  were 
proposing  to  develop  a  new  regulatory 
system  for  reprocessed  SUD's  that  was 
outside  of  the  current  classification 
system  under  section  513  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360c)  for  class  1,  U,  and  III  devices.  We 
clarified  at  the  meeting  that  the 
categorization  of  devices  by  risk  would 
be  used  solely  in  setting  enforcement 
priorities;  it  would  not  entail  a  process 
outside  of  the  current  classification 
system. 

Under  the  proposed  strategy,  devices 
would  still  be  classified  as  class  I,  II, 
and  III  and  still  have  premarket 
notification  (510(k))  or  premarket 
approval  (PMA)  requirements  based  on 
that  classification.  "The  proposed 
prioritization  scheme  would  only  apply  ' 
to  our  enforcement  priorities,  it  would 
not  relate  to  established  premarket 
submission  requirements.  For  example, 
if  we  categorized  a  certain  type  of 
device  as  high  risk  under  the 
prioritization  scheme,  it  would  mean 
that  we  would  set  the  enforcement  of 
regulatory  requirements  for  that  device 
as  the  highest  priority.  It  would  not 
affect  the  classification  of  the  device  or 
the  type  of  marketing  submission  that 
would  be  required  for  that  device.  If  the 
generic  type  of  that  device  were  class  III, 
we  would  generally  require  an  approved 
PMA  application  before  marketing.  If 
the  generic  type  of  device  were  class  11, 
we  would  require  clearance  of  a  510(k) 
before  marketing.  A  high  risk 
categorization,  therefore,  would  affect 
the  timing  of  our  enforcement  of  these 
requirements  rather  than  the 
requirements  themselves. 

We  are  issuing  two  companion  draft 
guidance  documents  that  would 
implement  our  proposed  enforcement 
strategy: 

(1)  One  draft  guidance  is  entitled 
"Reprocessing  and  Reuse  of  Single-Use 
Devices:  Review  Prioritization  Scheme." 
This  draft  guidance  sets  forth  factors  we 


would  consider  in  categorizing  a 
reprocessed  device  as  high,  moderate,  or 
low  risk,  which  we  would  use  in  setting 
our  enforcement  priorities.  An  appendix 
to  the  guidance  lists  commonly 
reprocessed  SUD's,  and  lists  what 
category  of  risk  we  believe  a  particular 
device  falls  within  if  reprocessed. 

On  December  9,  1999,  we  published 
an  earlier  version  of  the  guidance 
document  on  our  Internet  site.  The 
Federal  Register  document  announcing 
this  earlier  draft  guidance  version  was 
published  on  February  2,  2000  (65  FR 
4985). 

The  revised  draft  guidance  document 
incorporates  comments  we  received  at 
the  December  14,  1999,  public  meeting 
and  written  submissions,  and  includes 
the  risk  category  that  we  believe  a 
particular  device  falls  within  if 
reprocessed.  This  revised  guidance 
replaces  the  earlier  version,  however,  it 
is  a  draft  guidance  that  is  not  in  effect 
at  this  time. 

(2)  The  other  draft  guidance 
document  is  entitled  "Enforcement 
Priorities  for  Single-Use  Devices 
Reprocessed  by  Third  Parties  and 
Hospitals."  This  draft  guidance 
document  sets  forth  our  priorities  for 
enforcing  various  regulatory 
requirements,  based  on  the 
categorization  of  a  device,  as  described 
in  the  risk  categorization  guidance. 

n.  Significance  of  Guidance 

These  guidance  documents  represent 
the  agency's  current  thinking  on  the 
factors  we  would  consider  in 
categorizing  a  reprocessed  device  as 
high,  moderate,  or  low  risk.  They  also 
identify  how  commonly  reprocessed 
devices  might  be  categorized  and  how 
this  categorization  affects  the  agency's 
regulatory  priorities. 

These  guidance  documents  do  not 
create  or  confer  any  rights  for  or  on  any 
person  and  do  not  operate  to  bind  us  or 
the  public. 

Tne  agency  has  adopted  Good 
Guidance  Practices  (GGP's),  which  set    ., 
forth  our  policies  and  procedures  for  the 
development,  issuance.,  and  use  of 
guidance  documents  (62  FR  8961. 
February  27,  1997).  These  guidance 
documents  are  issued  as  Level  1 
guidance  consistent  with  GGP's. 

m.  Electronic  Access 

In  order  to  receive  these  draft 
guidance  documents  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  second 
voice  prompt  press  2,  and  then  enter  the 
document  number  (1156-  Reprocessing 


and  Reuse  of  Single-Use  Devices: 
Review  Prioritization  Scheme)  or  (1029- 
Enforcement  Priorities  for  Single-Use 
Devices  Reprocessed  by  Third  Parties 
and  Hospitals)  followed  by  the  pound 
sign  {#).  Then  follow  the  remaining 
voice  prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  these  guidance  dociunents  may  do  so 
by  using  the  Internet.  CDRH  maintains 
an  entry  on  the  Internet  for  easy  access 
to  information  including  text,  graphics, 
and  Bias  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Internet.  Updated  on  a  regxilar  basis,  the 
CDRH  home  page  includes  the  guidance 
documents  entitled  "Reprocessing  and 
Reuse  of  Single-Use  Devices:  Review 
Prioritization  Scheme"  and 
"Enforcement  Priorities  for  Single-Use 
Devices  Reprocessed  by  Third  Parties 
and  Hospitals,"  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh. 
"Reprocessing  and  Reuse  of  Single-Use 
Devices:  Review  Prioritization  Scheme" 
will  be  available  at  http://www.fda.gov/ 
cdrh/ODE.  "Enforcement  Priorities  for 
Single-Use  Devices  Reprocessed  by 
Third  Parties  and  Hospitals"  will  be 
available  at  http://www.fda.gov/cdrh/ 
OC. 

IV.  Comments 

Interested  persons  may  submit  to 
Dockets  Management  Branch  (address 
above)  written  comments  regarding 
these  draft  guidance  documents  by 
April  11,  2000.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
documents  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  February  8,  2000, 
Margaret  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-3345  Filed  2-9-00;  12:28  pm) 

BILUNG  CODE  416(MI1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration  Advisory  Council; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
diuing  the  month  of  March  2000. 

Name:  Advisory  Commission  on 
Childhood  Vaccines  (ACCV). 

Date  and  Time:  March  1,  2000;  9  a.m.-5 
p.m. 

Place:  ParkJawn  Buildlng.Conference 
Rooms  G&H.5600  Fishers  Lane.Rockville, 
Maryland  20857. 

The  meeting  is  open  to  the  public. 

The  full  Commission  will  meet  on 
Wednesday,  March  1,  2000,  from  9  a.m.  to  5 
p.m.  Agenda  items  will  include,  but  not  be 
limited  to:  A  presentation  on  the  Government 
Accounting  Office  Report,  a  discussion  on 
exemptions  provided  under  state  laws  for 
philosophical  and  religious  reasons  in 
vaccinations;  updates  from  the  Department  of 
Justice  and  the  National  Vaccine  Program 
Office;  and  routine  program  reports. 

Public  comment  will  be  permitted  before 
lunch  and  at  the  end  of  the  Commission 
meeting  on  March  1,  2000.  Oral  presentations 
will  be  limited  to  5  minutes  per  public 
speaker.  Persons  interested  in  providing  an 
oral  presentation  should  submit  a  written 
request,  along  with  a  copy  of  their 
presentation  to:  Ms.  Shelia  Tibbs,  Principal 
Staff  Liaison,  Division  of  Vaccine  Injury 
Compensation,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Room  8A-46,  5600  Fishers 
Lane,  Rockville,  MD  20857,  Telephone  (301) 
443-1896.  Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Croups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
through  a  single  representative.  The 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest. 
The  Division  of  Vaccine  Injury  Compensation 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation  time. 

Persons  who  do  not  file  an  advance  request 
for  a  presentation,  but  desire  to  make  an  oral 
statement,  may  sign-up  in  Conference  Rooms 
G  and  H  on  March  1,  2000.  These  persons 
will  be  allocated  time  as  time  permits. 

Anyone  requiring  information  regarding 
the  Commission  should  contact  Ms.  Tibbs, 
Division  of  Vaccine  Injury  Compensation, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8A-46,  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  Telephone  (301)  443-1896. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 


Dated:  February  4,  2000. 

fane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  00-3170  Filed  2-10-00;  8:45  am] 

BILLING  CODE  41B0-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pxirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  16,  2000. 

Time:  3  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW.Wasingtion,  DC 
20007. 

Contact  Person:  Zakir  Bengali,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5150, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1742. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  18,  2000. 

Time:  11  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW.  Washington,  DC 
20007. 

Contact  Person:  Zakir  Bengali.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5150. 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1742. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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>f  Coihmittee:  Center  for  Scientific 
Emphasis  Panel. 
Februa^  25,  2000. 
to  3  pm. 
I  eview  and  evaluate  grant 


I  ami 


idi  ly  1 


C  nevy i 


Bet  lesda, 
b  Scsr.i 


ithe 


Name  Oj 
Review  Specia 

Date 

Time:  8:30 

Agenda:  To 
applications 

Place:  Holi 
Chase  Room 

Contact  Persbn 
Scientific  Revi  (w 
Scientific  Review 
Health.  6701 
MSC  7812 
1223,  hayden 

This  notice  i 
days  prior  to 
limitations  im 
funding  cycle 

Name  of 
Review  Specia 

Dafe.'iFebruaJy 

Time:  4:30 

Agenda:  To 
applications 

Place:  Holi 
Wisconsin 

Contact  Persbn 
PHD,  Scientific 
Center  for 
Institutes  of 
Room  5126 
(301)435-117^ 


Inn,  5520  Wisconsin  Ave, 

Chase,  MD  20815. 
:  Betty  Hayden,  PHD, 
Administrator,  Center  for 
,  National  Institutes  of 
R|)ckledge  Drive,  Room  4206, 
MD  20892,  301-435- 
nih.gov. 
I  being  published  less  th£Ui  IS 
meeting  due  to  the  timing 
^osed  by  the  review  and 


Coiiimittee:  Center  for  Scientific 
Emphasis  Panel. 
27,  2000. 
to  6  pm. 
I  eview  and  evaluate  grant 


ip  n  I 


idiy 


Inn — Bethesda,  8120 
Av^ue,  Bethesda,  MD  20814. 

Dharam  S.  Dhindsa,  DVM, 
Review  Administrator, 
Sciettific  Review.  National 
H^lth,  6701  RockJedge  Drive, 
7854.  Bethesda,  MD  20892, 
,  dhindsad@csr.nih.gov. 


,  MSC 


Fsd 


(Catalogue  of 
Program  Nos.  ^ 
93.306;  93.333 
93.337,  93.393 
93.846-93.878 
Institutes  of  H^lth 
Dated:  Februirv 


eral  Domestic  Assistance 
.306,  Comparative  Medicine, 
Clinical  Research.  93.333. 
93.396,  93.837-93.844, 
93.892,  93.893,  National 
HHS) 
7,  2000. 


La  Verne  Y.  Star  ingfield 

Director,  Office 
Committee  Pol,  cy. 
(FRDoc 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Can  car  Institute;  Notice  of 
Closad  Meetl  ng 

Pursuant  tc  section  10(d)  of  the 
Federal  Advi  ;ory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  giv(  m  of  the  meeting  of  the 
President's  Cincer  Panel. 

The  meetir  g  will  be  closed  to  the 
public  in  acci  )rdance  with  the 
provisions  se ;  forth  in  section 
552b(c)(9)(B)  Title  5  U.S.C.  as  amended 
because  the  premature  disclosure  of 
which  wouldi  be  likely  to  signiHcantly 
frustrate  imp  ementation  of  proposed 
action  the  Pa  lel  may  plan  to  take. 

Name  of  Cor  tmittee:  President's  Cancer 
Panel. 

Date:  February  14,  2000. 

rime;  3:00  p  m.  to  6:00  p.m. 


Agenda:  To  review  1999  Annual  Report 
and  develop  questions  and  agendas  for  future 
meetings  in  2000. 

Place:  National  Institutes  of  Health,  31 
Center  Drive,  Building  31C,  Room  4A48, 
Bethesda,  MD  20892-2473  (Telephone 
Conference  Call). 

Contact  Person:  Maureen  CVWilson,  Ph.D., 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  31 
Center  Drive,  Building  31,  Room  4A4B, 
Bethesda,  MD  20892,  (301)  496-1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  requirement  to 
finalize  the  1999  Annual  Report  and 
establish  future  meeting  agendas. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.293,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  7,  2000. 
LaVeme  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  00-3250  Filed  2-10-00;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Molecular 
Mechanism  of  Human  Bladder 
Carcinogenesis. 

Date:  February  28-March  1 ,  2000. 

Time:  7  pm  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Ritz  Carlton  Huntington  Hotel, 
1401  South  Oak  Knoll  Avenue,  Pasadena,  CA 
91106. 


Contact  Person:  Michael  B  Small,  Phd, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  6116 
Executive  Boulevard,  Room  8040,  Bethesda, 
MD  20892,  301/402-0996. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  7,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-3251  Filed  2-10-00;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4}  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Heart,  Lung,  and 
Blood  Program  Project  Review  Committee. 

Ztote;  March  23,  2000. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Jeffrey  H.  Hurst,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  7208,  Bethesda,  MD 
20892,  301/435-0303. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 
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Dated:  February  4,  2000. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-3258  Filed  2-10-00;  8:45  am) 

DILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meeting 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIDCD. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c){6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  on  Deafness  and 
Other  Conununication  Disorders, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  MDCD. 

Date:  March  24,  2000. 

Open;  8:00  a.m.  to  8:30  a.m. 

Agenda:  Reports  from  Institute  staff. 

Place:  5  Research  Court,  Conference  Room 
2A07,  Rockville,  MD  20850. 

Closed:  8:30  a.m.  to  3:35  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  5  Research  Court,  Conference  Room 
2A07,  Rockville,  MD  20850. 

Contact  Person:  Robert  J.  Wenthold,  PhD, 
Acting  Director,  Division  of  Intramural 
Research,  National  Institute  on  Deafness  and 
Other  Communication  Disorders,  5  Research 
Court,  Room  2B28,  Rockville,  MD  20852. 
301-402-2829. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 


Dated:  February  7,  2000. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-3248  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  xmwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date;  March  23,  2000. 

Time:  9:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Fairfax  Hotel,  2100 
Massachusetts  Ave,  N.W.,  Washington,  DC 
20008. 

Contact  Person:  Stanley  C.  Oaks.  Jr.,  Phd, 
Scientific  Review  Branch.  Division  of 
Extramural  Research,  Executive  Plaza  South, 
Room  400C.  6120  Executive  Blvd.,  Bethesda, 
MD  20892-7180,  301-496-8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  February  7,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-3249  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  infectious  Diseases  Special 
Emphasis  Panel. 

ZJafe.  March  1,2000. 

Time:  1  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700-B  Rockledge  Drive,  Room 
2156,  Bethesda.  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Allen  C.  Stoolmiller,  Phd, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2220.  6700-B 
Rockledge  Drive,  MSC  7610,  Bethesda,  MD 
20892-7610,  301-496-2550. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  February  7,  2000. 
LaVerae  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-3252  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Strotce;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amend  (5  U.S.C.  Appendix  2),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
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provisions  set 


forth  in  section's 


552b(c)(4)  ant  552b(c)(6),  Title  5  U.S.C, 
as  amended.  1  he  contract  proposals  and 
the  discussior  s  could  disclose 
confidential  U  ade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  nformation  concerning 
individuals  associated  with  the  contract 
proposals,  tha  disclosure  of  which 
would  constit  ite  a  clearly  unwarranted 
invasion  of  pe  rsonal  privacy. 


if  Conknittee:  National  Institute  of 
Diporders  and  Stroke  Special 


Name  Oj 
Neurological 
Emphasis  Panel . 

Date:  Februai  ^ 

Time:  3:30  \ 

Agenda:  To  r#vlew 
proposals. 

Place:  Neurotience 
Institutes  of  Hei  1th 
Bethesda.  MD  2P892 
Call). 

Contact  Pers<in 
Scientific  Review 
Review  Branch. 
Neuroscience  C  snter 
Suite  3208.  MSC 
9529, 

This  notice  is 
days  prior  to 
limitations  im 
funding  cycle 


ithii 


(Catalogue  of  F(  deral 
Program  Nos.  9: 1 
Related  to  Neur  slogical 
Biological  Basis 
Neurosciences, 
HHS) 

Dated:  February  4,  2000. 
La  Verne  Y.  Stri^gfield 
Director,  Office 
Committee  Polii  y. 
[FR  Doc.  00-321  4 

BILUNG  CODE  4141  M>1-M 


17.2000. 
to  5:30  pm. 

and  evaluate  contract 

Center.  National 
6001  Executive  Blvd.. 
(Telephone  Conference 

Phillip  F.  Wiethom, 
Administrator,  Scientific 
NINDS/NIH/DHHS. 

6001  Executive  Blvd. 
9529.  Bethesda.  MD  20892- 


being  published  less  than  15 
meeting  due  to  the  timing 
by  the  review  and 


p)sed 


Domestic  Assistance 
853.  Clinical  Research 

Disorders;  93.854. 
Research  in  the 
National  Institutes  of  Health. 


jf  Federal  Advisory 

Filed  2-10-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERyiCES 

National  Institutes  of  Healtti 

National  Institute  of  Dialsetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 


isory  I 


Pursuant  to 
Federal  Adv 
amended  (5  L 
is  hereby 
meetings. 

The  meetings 
public  in 
provisions  sel 
552b(c)(4)  an( 
as  amended, 
the  discussioiis 
confidential 
property  such 
and  personal 
individuals 
applications. 


section  10(d)  of  the 

Committee  Act,  as 
S.C.  Appendix  2),  notice 
giveti  of  the  following 


will  be  closed  to  the 
accordance  with  the 
forth  in  sections 
552b(c)(6).  Title  5  U.S.C, 
he  grant  applications  and 
could  disclose 

secrets  or  commercial 

as  patentable  material. 

nformation  concerning 

a:  sociated  with  the  grant 

he  disclosure  of  which 


t  ade  I 


would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group.  Digestive  Diseases  and 
Nutrition  C  Subcommittee.   " 

Date:  March  2-3,  2000. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike.  Rockville.  MD  20852. 

Contact  Person:  Dan  Matsumoto.  Phd. 
Scientific  Review  Administrator.  Review 
Branch.  DEA.  NIDDK.  Natcher  Building, 
Room  6AS-37B,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600,  (301) 
594-8894. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Croup  Diabetes, 
Endocrinology  and  Metabolic  Diseases  B 
Subcommittee. 

Date:  March  9-10,  2000. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Ned  Feder,  MD,  Scientific 
Review  Administrator,  Review  Branch,  DEA, 
NIDDK,  National  Institutes  of  Health, 
Building  45,  Room  6AS25S,  9000  Rockville 
Pike,  Bethesda.  MD  20892. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group.  Kidney.  Ufologic  and 
Hematologic  Diseases  D  Subconunittee. 

Date:  March  23-24,  2000. 

Time:  11:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Arm  A.  Hagan.  PhD. 
Scientific  Review  Administrator.  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Building  45,  Bethesda,  MD  20892, 
(301)  594-8886. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  February  4.  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  00-3255  Filed  2-10-00;  8:45  am] 

B4UJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  and 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel,  00- 
25.  R  13  Grant. 

Date:  February  9.  2000. 

Time:  9:00  a.m.  to  10:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Natcher  Building.  Rm.  4AN44F. 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  H.  George  Hausch.  PhD. 
Chief,  4500  Center  Drive,  Natcher  Building, 
Rm.  4  AN44F,  National  Institutes  of  Health. 
Bethesda.  MD  20892.  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel,  30- 
00.  R13  Review. 

Date:  February  10,  2000. 

Time:  1:00  p.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building.  Rm.  4AN44F. 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Yasaman  Shirazi,  PhD. 
Scientific  Review  Administrator.  4500  Center 
Drive.  Natcher  Building.  Rm.  4AN44F. 
National  Institute  of  Dental  &  Craniofacial 
Res.,  Bethesda,  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  them  15 
days  prior  to  the  meeting  due  to  the  timing  • 
limitations  imposed  by  the  review  euid 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel,  00- 
31,  Review  of  R44. 

Date:  February  25,  2000. 

Time;  11:00  a.m.  to  1:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 
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Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel,  24- 
00,  Applicant  interview  POl. 

Date:  March  1-2,  2000. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Yasaman  Shirazi,  PhD, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institute  of  Dental  &  Craniofacial 
Res.,  Bethesda,  MD  20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel,  00- 
23,  ROl  Review. 

Date:  March  8,  2000. 

Time:  10:00  a.m.  to  11:00  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel,  00- 
33,  Review  of  grant. 

Date.March21,2000. 

Time:  2:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel,  00- 
22,  Review  of  R13. 

Date:  March  29,  2000. 

Time:  1:00  p.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Chief,  4500  Center  Drive,  Natcher  Building, 
Rm.  4AN44F,  National  Institutes  of  Health, 
Bethesda,  MD  20892,  (301)  594-2372. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 


Dated:  February  4,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  00-3256  Filed  2-10-O0;  8:45  am) 

BILUNG  COOe  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  and 
Craniofacial  Research;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(jd)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  NIDR  Special  Grants 
Review  Committee,  Review  Comm. 

Date:  February  17-18,  2000. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Hyatt  Regency,  One  Metro  Center, 
Bethesda,  MD  20814. 

Contact  Person:  William  J.  Gartland,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Section,  National  Institute  of  Dental 
Research,  National  Institutes  of  Health,  PHS, 
DHHS,  Bethesda,  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  February  4,  2000. 
La  Verne  Y.  Stringfield, 
Director,  Off  ice  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  00-3257  Filed  2-10-00;  8:45  am] 

BILUNG  COOE  4140-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provision?  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  10,  2000. 

Time:  4:30  p.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Anita  Miller  Sostek,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1260. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  VR- 
02. 

Date:  February  14,  2000. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Rita  Anand,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4188, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1151. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  16.  2000. 

Time:  1  p.m  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel. 
Washington.  DC  20036. 

Contact  Person:  )ohn  Bishop,  PhD. 
Scientific  Review  Administrator.  Center  for 
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Scientific  Revi{  w.  National  Institutes  of 
Health.  6701  R  >ckledge  Drive,  Room  5180, 
MSC  7844,  Betl  lesda,  MD  20892,  (301)  435- 
1250. 

This  notice  is  being  published  less  than  15 
days  prior  to  th  b  meeting  due  to  the  timing 
limitations  imp  Dsed  by  the  review  and 
funding  cycle. 

Name  of  Con  mittee:  Musculoskeletal  and 
Dental  Science!  Initial  Review  Group,  Oral 
Biology  and  Medicine  Subcommittee  1. 

Date:  Februaiy  21-22,  2000. 

Time:  8  a.m. '  o  5  p.m. 

Agenda:  To  r  iview  and  evaluate  grant 
applications. 

Place:  Holida  y  Inn  Old  Town  Alexandria, 
480  King  Street  Alexandria,  VA  22314. 

Contact  Perse  n:  Priscilla  B.  Chen,  PhD, 
Scientific  Revie  w  Administrator,  Center  for 
Scientific  Revie  kv.  National  Institutes  of 
Health,  6701  Rdckledge  Drive,  Room  4104, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1787. 

This  notice  biing  published  less  than  15 
days  prior  to  thi  i  meeting  due  to  the  timing 
limitations  impi  ised  by  the  review  and 
funding  cycle. 

Name  of  Com  mittee:  Infectious  Diseases 
and  Microbiolof  y  Initial  Review  Group, 
Bacteriology  anil  Mycology  Subcommittee  1. 

Date:  FebruarV  21-22,  2000. 

Time:  8:30  a.r  i.  to  6  p.m. 

Agenda:  To  n  view  and  evaluate  grant 
applications. 

Place:  Embas!  y  Suites,  Chevy  Chase 
Pavilion,  4300  N  lilitary  Rd.,  Wisconsin  at 
Western  Ave.,  V  ashington,  DC  20015. 

Contact  Perso  i.  Timothy  J.  Henry,  PhD, 
Scientific  Revie'  v  Administrator,  Gsnter  for 
Scientific  Revie  v.  National  Institutes  of 
Health,  6701  Ro:kledge  Drive,  Room  4180, 
MSC  7808,  Bethssda.  MD  20892,  (301)  435- 
1147. 

This  notice  is  seing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impc  sed  by  the  review  and 
funding  cycle. 

Name  of  Com.  nittee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  Febniar  22-23,  2000. 

Time:  8:30  a.n  .  to  5  p.m. 

Agenda:  To  re  i^iew  and  evaluate  grant 
applications. 

Place:  Hyatt  Rsgency  Hotel,  One  Bethesda 
Metro  Center,  Btthesda,  MD  20814. 

Contact  Persoi  t.  Joanne  T.  Fujii,  PhD, 
Scientific  Reviet  i  Administrator,  Center  for 
Scientific  Reviei  i.  National  Institutes  of 
Health,  6701  Ro(  kledge  Drive,  Room  5218, 
Bethesda,  MD  2(  892,  (301)  435-1178, 
fujiij©drg.nih.go  /. 

This  notice  is  )eing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impc  sed  by  the  review  and 
funding  cycle. 

Name  ofComi  vttee:  Center  for  Scientific 
Review  Special  I  Imphasis  Panel. 

Z>afe.  February  22,  2000. 

Time:  8:30  a.n^ .  to  4  p.m. 

Agenda:  To  re  'iew  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Aven  le.  Chevy  Chase,  MD  20815. 

Contact  Persoi  :  Lee  S.  Mann,  PhD.  JD, 
Scientific  Reviev '  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3186, 
MSC  7848,  Bethesda.  MD  20892,  (301)  435- 
0677. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  22,  2000. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Syed  Amir,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6168,  MSC  7892. 
Bethesda,  MD  20892,  (301)  435-1043. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  23-24,  2000. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Monarch  Hotel,  2401  M 
Street.  NW,  Washington,  DC  20037. 

Contact  Person:  Daniel  R.  Kenshalo,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176, 
MSC  7844,  Bethesda,  MD  20892.  (301)  435- 
1255. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Pathophysiological 
Sciences  Initial  Review  Group,  Lung  Biology 
and  Pathology  Study  Section. 

Date:  February  23-24,  2000. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Preferred  Residence,  950 
24th  St.,  NW,  Washington,  DC  20037. 

Contact  Person:  George  M.  Bamas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2182, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
0696. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cardiovascular 
Sciences  Initial  Review  Group, 
Cardiovascular  Study  Section. 

Date:  February  23-24,  2000. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave., 
Chevy  Chase,  MD  20815. 

Contact  Person:  Gordon  L.  Johnson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4136, 


MSC  7802  Bethesda,  MD  20892,  (301)  435- 
1212,  johnsong@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Microbial  Physiology  and  Genetics 
Subcommittee  1. 

Date:  February  23-24,  2000. 

Time:  8:30  am  to  6  pm. 

Agenda:  To  review  jmd  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington  Circle, 
Washington,  DC  20037. 

Contact  Person:  Martin  L.  Slater,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4184, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1149. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Initial  Review  Group,  Experimental 
Therapeutics  Subcommittee  2. 

Date:  February  23-25,  2000. 

Time:  8:30  am  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington,  EXI  20015. 

Contact  Person:  Marcia  Litwack,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4150, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1719. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  23-24.  2000. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Cheri  Wiggs,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3180, 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
8367. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel. 

Date:  February  23,  2000. 

Time:  11:00  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Dennis  Leszczynski,  PhD, 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6170. 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1044. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  23,  2000. 

Time:  3  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Chhanda  L.  Ganguly,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5156, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1739. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  23,  2000. 

Time:  5  pm  to  7  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Sooja  K.  Kim,  PhD,  Chief, 
Nutritional  and  Metabolic  Sciences  Initial 
Review  Group,  Center  for  Scientific  Review, 
Naitonal  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  6158,  MSC  7892,  Bethesda,  MD 
20892,(301)435-1780. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Nutritional  and 
Metabolic  Sciences  Initial  Reveiw  Group. 
Nutrition  Study  Section. 

Date:  February  24-25,  2000. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Sooja  K.  Kim,  PhD,  RD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6158, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1780. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  24-25,  2000. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Fairfax  Hotel,  2100 
Massachusetts  Ave.,  NW,  Washington,  DC 
20008. 

Contact  Person:  Nancy  Hicks,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3158. 
MSC  7770.  Bethesda.  MD  20892.  (301)  435- 
0695. 


Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Initial  Review  Group, 
Geriatrics  and  Rehabilitation  Medicine. 

Date:  February  24-25,  2000. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW, 
Washington,  DC  20007-3701. 

Contact  Person:  Jo  Pelham,  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4106,  MSC  7814. 
Bethesda,  MD  20892,  (301)  435-1786. 

Name  of  Committee:  Biochemical  Sciences 
Initial  Review  Group,  Physiological 
Chemistry  Study  Section. 

Date:  February  24-25,  2000. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Ariington,  VA 
22202. 

Contact  Person:  Richard  Panniers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5148, 
7842,  Bethesda,  MD  20892,  (301)  435-1741. 

Name  of  Committee:  CeW  Development  and 
Function  Initial  Review  Group,  Cell 
Development  and  Function  3. 

Date:  February  24-25,  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  3520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person;  Gerhard  Ehrenspeck.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5138, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1022,  ehrenspeckg@nih.csr.gov. 

Name  of  Commiffee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Microbial  Physiology  and  Genetics 
Subcommittee  2. 

Date:  February  24-25.  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street.  NW, 
Washington,  DC  20037. 

Contact  Person:  Rona  L.  Hirschberg,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4186. 
MSC  7808.  Bethesda,  MD  20892,  (301)  435- 
1150. 

Name  of  Committee:  Genetic  Sciences 
Initial  Review  Group,  Genome  Study  Section. 

Date:  February  24-25,  2000. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce.  Doubletree  Hotel  Rockville.  1750 
Rockville  Pike.  Rockville.  MD  20852. 

Contact  Person:  Chery\  M.  Corsaro,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6172, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1045,  corsaroc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 


Dofe.  February  24-25,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 

Contact  Person:  Michael  A.  Lang,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850.  Bethesda,  MD  20892,  (301)  435- 
1265. 

Name  of  Committee:  CeW  Development  and 
Function  Initial  Review  Group,  International 
and  Cooperative  Projects  Study  Section. 

Date:  February  24-25,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Sandy  Warren.  MPH. 
DMD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5134,  MDC  7840.  Bethesda,  MD  20892, 
(301)435-1019. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  24-25,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn.  Versailles  III. 
8120  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Samuel  Rawlings,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5160. 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1243. 

Name  of  Committee:  Immunological 
Sciences  Initial  Review  Group,  Allergj'  and 
Immunology  Study  Section. 

Date:  February  24-25,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn,  5520  Wisconsin  Ave, 
Palladian  West,'Chevy  Chase.  MD  20815. 

Contact  Person:  Eugene  M.  Zimmerman, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4202. 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1220. 

•  Name  of  Committee:  Nutritional  and 
Metabolic  Sciences  Initial  Review  Group. 
Metabolism  Study  Section. 

Date:  February  24-25,  2000. 

Time:  8:30  am  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Krish  Krishnan,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6164. 
MSC  7892.  Bethesda,  MD  20892.  (301)  435- 
1041. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group,  Bio- 
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24-25.  2000. 
5  pm. 
I  eview  and  evaluate  grant 


t) 


Organic  and  N  itural  Products  Chemistry 
Study  Section. 

Date:  FebruaiTi' 

Time:  9  am 

Agenda:  To 
applications. 

Place:  Holidi 
Georgia  Avenu ; 

Contact  Perspn 
Scientific  Revi 
Scientific  Revi 
Health.  6701 
MSC  7806.  Bethesda 
1728.  radtkemOcsr. 


y  Inn — Silver  Spring.  8777 
Silver  Spring.  MD  20910. 
Mike  Radtke,  PhD, 
I  !w  Administrator,  Center  for 
I  iw.  National  Institutes  of 
R  )ckledge  Drive,  Room  4176, 
MD  20892,  (301)  435- 
.nih.gov. 

)f  Coi^mittee:  Center  for  Scientific 
Emphasis  Panel. 
24-25.  2000. 
3  pm. 
review  and  evaluate  grant 


Name  o^ 
Review  Specia 

Date:  Februa^ 

Time:  9  am  t 

Agenda:  To 
applications. 

Place:  Holida  y 
Old  Town  Alex  jn 

Contact  Perst  n 
Scientific  Review 
Scientific  Rev 
Health,  6701  R(lckledge 
MSC  7770,  Betliesda 
0694. 


Name  of  Con  mittee 
Review  Special 

Date:  Februaik' 

Time:  9  am  tc 

Agenda:  To 
applications. 

Place:  Georgeji 
Building,  1000 
DC  20007. 

Contact  Perse  n 
Scientific  Review 
Scientific  Revie  iv 
Health.  6701  Re  ckledge 
MSC  7848,  BetHesd 
1260. 


Name  of  Conifnittee 
Review  Special 

Date:  Februar ,' 

Time:  9  am  to 

Agenda:  To  p  ovi 
proposed  grant 

Place:  The  Dg^'I 
Hampshire  Avepue 
20036. 

Contact  Perso  i 
Scientific  Revie  v 
Scientific  Revie  v 
Health,  6701  Ro  :kledg 
MSC  7850,  Beth  jsda 
'1251,  banner^ld'g 
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Inn,  Select,  480  King  Street, 
dria,  VA  22314. 
Robert  Weller,  PhD, 
Administrator,  Center  for 
National  Institutes  of 
Drive,  Room  3160, 
MD  20892,  (301)  435- 


Center  for  Scientific 
Emphasis  Panel. 
24-25,  2000. 
5  pm. 
view  and  evaluate  grant 

own  Suites  Hotel — Harbor 
!9th  Street  NW..  Washington, 

Anita  Miller  Sostek,  PhD, 
Administrator,  Center  for 
National  Institutes  of 

Drive,  Room  3176, 
la,  MD  20892,  (301)  435- 


:  Center  for  Scientific 
Emphasis  Panel. 
24-25,  2000. 
5  pm. 

ide  concept  review  of 
pplications. 
e  Hotel,  1500  New 
NW..  Washington,  DC 


Carl  D.  Banner.  PhD, 
Administrator,  Center  for 
National  Institutes  of 
;e  Drive,  Room  5212, 
MD  20892,  (301)  435- 
.nih.gov. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  24,  2000. 

Time:  11  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Syed  Husain,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5216, 
MSC  7850,  Bethesda,  MD  20892-7850,  (301) 
435-1224. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  24-26,  2000. 

Time:  7  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Admiral  Fell  Inn,  888  South 
Broadway,  Baltimore,  MD  21231. 

Contact  Person:  Lee  Rosen  PhD.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 
Dated:  February  4,  2000. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-3259  Filed  2-10-00;  8:45  am] 

mLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4558-N-01] 

Mortgagee  Review  Board; 
Administrative  Actions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  In  compliance  with  Section 
202(c)  of  the  National  Housing  Act, 

Title  I.— Lenders  Withdrawn 


notice  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUD's  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phillip  A.  Murray,  Director,  Office  of 
Lender  Activities  and  Program 
Compliance,  Room  B-133-3214  Plaza, 
451  7th  Street,  SW,  Washington,  DC 
20410,  telephone:  (202)  708-1515.  (This 
is  not  a  toll-free  number.)  A 
Telecommimications  Device  for  Hearing 
and  Speech-Individuals  (TTY)  is 
available  at  1-800-877-8339  (Federal 
Information  Relay  Service). 

SUPPLEMENTARY  INFORMATION:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  section  142  of  the  Department 
of  Housing  and  Urban  Development 
Reform  Act  of  1989,  Public  Law  101- 
235,  approved  December  15.  1989), 
requires  that  HUD  "publish  a 
description  of  and  the  cause  for 
administrative  actions  against  a  HUD- 
approved  mortgagee"  by  the 
Department's  Mortgagee  Review  Board. 
In  compliance  with  the  requirements  of 
Section  202(c)(5),  notice  is  hereby  given 
of  administrative  actions  that  have  been 
taken  by  the  Mortgagee  Review  Board 
from  October  1,  1998  through 
September  30. 1999. 

1.  Title  I  Lenders  and  Title  II 
Mortgagees  That  Failed  To  Comply 
With  HUD/FHA  Requirements  for  the 
Submission  of  an  Audited  Annual 
Financial  Statement  and/or  Payment  of 
the  Annual  Recertification  Fee 

ACTION:  Withdrawal  of  HUD/FHA 
Title  I  lender  approval  and  Title  II 
mortgagee  approval. 

CAUSE:  Failure  to  submit  to  the 
Department  the  required  annual  audited 
financial  statement,  an  acceptable 
annual  audited  financial  statement,  and/ 
or  remit  the  required  annual 
recertification  fee. 


Lender  name 


AAMES  HOME  tOAN 

ACCESSIBLE  W  ORTGAGE  CORP 

ACCURATE  RE.  kLTY  SERVICES  INC 

ADVANTAGE  Fl  MANCIAL  INC 

AFFINITY  FINAf  ICE  LLC 

AHWATUKEE  MORTGAGE  INVESTMENT 

AIR  GUARD  rePERAL  CREDIT  UNION 

ALBANY  SAVINGS  BANK 

ALL  FLORIDA  MORTGAGE  INC 

AMERICAN  BANTRUST  MTG  SER  CORP 

AMERICAN  DI&  :OUNT  MORTGAGE  INC 

AMERICAN  FIDI  iLITY  MTG  SERVICES  INC 

AMERICAN  FINANCIAL  MORTGAGE  CORPORATION 


City 

State 

LOS  ANGELES 

CA 

PITTSFIELD 

MA 

ENCINO  

CA 

CORAL  SPRINGS  

FL 

WALNUT  CREEK  

CA 

MESA  

AZ 

SIOUX  FALLS 

SO 

ALBANY  

NY 

DAVIE  

FL 

PHOENIX  

AZ 

SCOTTSDALE  

AZ 

NAPERVILLE  

IL 

KING  OF  PRUSSIA 

PA 
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Title  I.— Lenders  Withdrawn — Continued 


Lender  name 


City 

O 

PLANTATION  

PORT  ST  LUCIE  

NEWPORT  BEACH  

WINSLOW  

NORTH  PLATTE  

COVINGTON  

ORANGE   

UNION  SPRINGS  

COLTON  

MISSION  VIEJO  

TUCKER  

HEMPSTEAD  

ENGLEWOOD  

SOUTH  EL  MONTE 

TAMPA 

WEST  DBS  MOINES 

BAKERSFIELD  

LANCASTER  

STOCKTON  

NEENAH  

SAN  DIEGO 

PASADENA  

SACRAMENTO  

AURORA  

ALISO  VIEJO 

LOS  ANGELES 

ASHLAND  

COCHRANE 

LAKEWOOD  

PADEN  CITY  

POCAHONTAS  

COLFAX  

LOUISVILLE  

DAVIE  

IRVINE  

FRESNO  

ORANGE  : 

LOUISVILLE  

CINCINNATI  

BLAINE  

WESTBURY  

DOWNEY  

CAPE  GIRARDEU  

HOT  SPRINGS  

CAMDEN  

ANAHEIM 

RANCHO  CUCAMONGA 

CARLSBAD  

GREENSBORO  

CANAJOHARIE  

ST  LOUIS  

SANTA  FE  

NEWPORT  BEACH  

CORAL  GABLES  

BAY  CITY  

CLARE  

CLEVELAND  

COLUMBIA  

SANTA  ANA  

HOUSTON  

CARSON  

IRVINE  

DETROIT  

DEVON  

TULSA  

MITCHELL  

OMAHA  

APPLETON  CITY  

CHEYENNE  

RENO 

PHOENIX 

RIVERSIDE 


State 


AMERICAN  HOME  MTG  AND  ASSOCIATES  LC 

AMERICAN  LENDING  CORPORATION  

AMERICAN  LIBERTY  CAPITAL  CORP 

AMERICAN  MARINE  BANK  

AMERICAN  MORTGAGE  COMPANY  

AMERICAN  MORTGAGE  FIN  SVCS  INC  

AMERICAN  MORTGAGE-LINE  INC  

AMERICAN  NATIONAL  BANK  UNION  SPRINGS  .... 

AMERICAN  PACIFIC  FUNDING 

AMERICAN  UNITED  LENDERS 

AMERICAS  FIRST  HOME  MORTGAGE  CO  INC  

AMERIFIRST  MORTGAGE  CORP  

AMERILOANINC  

AMERIMORT  FINANCIAL  CORPORATION 

AMERIVEST  MORTGAGE  CORPORATION 

AMERUS  MORTGAGE  INC 

ANEW  MORTGAGE  INC  

ANTELOPE  VALLEY  MORTGAGE  CO  INC  

APEX  FINANCIAL  GROUP  INC  

ASSOCIATED  BANK  NA  

ASSOCIATED  LENDERS  INC -, 

ATLANTIC  RICHFIELD  CREDIT  UN  

ATM  MORTGAGE  CORPORATION 

AURORA  NATIONAL  BANK  

AVALON  LENDING  GROUP  INC  

BANCO  POPULAR  NA  

BANK  OF  ASHLAND  

BANK  OF  BUFFALO 

BANK  OF  LAKEWOOD 

BANK  OF  PADEN  CITY 

BANK  OF  POCAHONTAS  

BANK  OF  WHITMAN  

BANKERS  MORTGAGE  CORPORATION  

BANKERS  MORTGAGE  LENDING  GR  

BARRON  FINANCIAL  SERVICE  INC 

BAS  FINANCIAL  GROUP  INC 

BC  GROUP  INC  

BCC  CORPORATION 

BETHESDA  HOSPITAL  FEDERAL  C  U 

BLAINE  STATE  BANK  

BLUE  CHIP  MORTGAGE  BANKERS  CORP  

BLUEFIELDS  INTERNATIONAL 

BOATMEN'S  NATIONAL  BANK  CAPE  GIRARDEAU 

BOATMEN'S  NATIONAL  BANK  HOT  SPRINGS  

BOATMEN'S  NATIONAL  BANK  S  ARKANSAS  

CAL-STATE  LENDERS  INC  

CALIFORNIA  FUNDERS  MORTGAGE  

CAPITAL  BANK 

CAROLINA  MORTGAGE  BROKERS  

CENTRAL  NATIONAL  BJ  CANAJOHARIE  

CENTRAL  WEST  END  BANK,  FSB  

CENTURY  BANK  FSB  

CENTURY  FINANCIAL  GROUP  INC  

CERTIFIED  MORTGAGE  BANKERS  INC 

CHEMICAL  BANK  BAY  AREA 

CHEMICAL  BANK  MICHIGAN  

CHEMICAL  FINANCIAL  SER  COR  LTD  

CHESAPEAKE  MORTGAGE  SERV  INC 

CITIFED  DIVERSIFIED  INC  

CITIZENS  NATIONAL  BANK  

COASTLAND  MORTGAGE  CORPORATION  

COLORADO  CAPITAL  FUNDING  INC  

COMERICABANK  

COMMERCE  BANK  PA  

COMMERCIAL  FINANCIAL  SERVICES  INC  

COMMERCIAL  TRUST  AND  SAVINGS  

COMMERICIAL  FEDERAL  BANK  

COMMUNITY  FIRST  BANK  

COMMUNITY  FIRST  NATIONAL  BANK 

COMSTOCKBANK  

CONCORD  MORTGAGE  COMPANY  

CONSUMER  FUNDING  INC 


FL 

PL 

CA 

WA 

NE 

KY 

CA 

AL 

CA 

CA 

GA 

NY 

CO 

CA 

FL 

lA 

CA 

CA 

CA 

Wl 

CA 

TX 

CA 

tL 

CA 

CA 

KY 

Wl 

CA 

WV 

AR 

WA 

KY 

FL 

CA 

CA 

CA 

KY 

OH 

MN 

NY 

CA 

MO 

AR 

AR 

CA 

CA 

CA 

NC 

NY 

MO 

NM 

CA 

FL 

Ml 

Ml 

OH 

MD 

CA 

TX 

CA 

CA 

Ml 

PA 

OK 

SO 

NE 

MO 

WY 

NV 

AZ 

CA 
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Lender  name 


City 

State 

MIAMI 

PL 

COSTA  MESA  

CA 

MESA 

AZ 

LOS  ANGELES 

CA 

CORONA  

CA 

CANYON  LAKE  

CA 

SAN  DIEGO 

CA 

COVINA  

CA 

LONGWOOD  

FL 

CLEVELAND 

OH 

TAMPA 

FL 

ABERDEEN  

SO 

DYERSBURG  

TN 

LAKE  WORTH  

FL 

MARSHALL 

JL 

HIALEAH 

FL 

LYNN  

MA 

BALTIMORE  

MD 

MISSION  VIEJO  

CA 

MEMPHIS  

TN 

TORRANCE  

CA 

SOLANA  BEACH  

CA 

GULFPORT  

MS 

ELYRIA  

OH 

GRAND  RAPIDS  

Ml 

EDINA  

MN 

MILLEDGEVILLE  

GA 

FT  LAUDERDALE  

FL 

HARRISONBURG 

VA 

FAIRMONT  

WV 

MIAMI  LAKES 

FL 

NEWHALL 

CA 

CHICAGO 

IL 

LEMON  GROVE  

CA 

LITTLE  NECK  

NY 

COVINA  

CA 

BLUE  BELL 

PA 

TEMECULA  

CA 

IRVINE  

CA 

BLOOMFIELD  HILLS 

Ml 

CREVE  COEUR  

MO 

REDONDO  BEACH  

CA 

BLUEFIELD  

WV 

GREELEY  

CO 

FORT  WORTH  

TX 

LITTLE  ROCK 

AR 

LAKEWOOD  

CO 

AKRON  

OH 

LANDOVER  

MD 

MCLEAN  

VA 

PENNS  GROVE  

NJ 

E  ST  LOUIS 

IL 

MIAMI 

FL 

MARIETTA 

GA 

KILLEEN  

TX 

BOWBELLS  

ND 

GLEN  HEAD  

NY 

CRYSTAL  FALLS  

Ml 

TEMPLE  

TX 

PARSONS  

KS 

MISSOURI  CITY 

TX 

LAS  ANIMAS  

CO 

WILLIAMSOM  

WV 

CONWAY  

AR 

EVERGREEN  PARK  

IL 

GRAPEVINE  

TX 

CANNON  FALLS  

MN 

LONGWOOD  

FL 

CHICAGO  

IL 

FAIRFAX  

VA 

BALTIMORE  

MD 

WALNUT  CREEK  

CA 

CONTINENT/ 
CORE  FINAM 
CORNERSTC 
CORNERSTC 


HOME  FUNDING  CORP  

;iAL  GROUP  INC  

IE  COMMERCIAL  MTG  LNS  .. 
IE  LENDING  CORPORATION 


CORONA  MORTGAGE  

CPAC  FINANCIAL  CORPORATION 

CREDIT  MORtGAGE  INC 

CROSSROADB  FUNDING  CORP  

CUSTOM  FINANCIAL  SERVICES 

CUYAHOGA  Savings  assn 

D  AND  E  MOBTGAGE  CORP 

DACOTAHBANK  

DENNIS  JOSLfN  COMPANY  LL  LLC 

DOMINION  FINANCIAL  SERVICES  INC  

DUUNEY  NATIONAL  BANK  

DYNAMIC  FINANCIAL  CORP 

EASTERN  BAKK 

EASTERN  RESIDENTIAL  MORTGAGE 

EASTLAND  MORTGAGE  CORPORATION  

EMPIRE  MORtGAGE  CORPORATION 

ENVOY  CAPltAL  CORP  

EPOCH  ENTEflPRISES  INC  

EQUITRUST  MORTGAGE  CORPORATION 

ERIE  SHORE  MORTGAGE  

EVERGREEN  MORTGAGE  CORPORATION 

EXCEL  BANK' 

EXCHANGE  BANK  

EZ  LENDING  INC  

F  AND  M  BANk  MASSANUTTEN  NA  

FAIRMONT  FBDERAL  CREDIT  UNION 

FAITH  FINANCIAL  GROUP  

FCM  CORPORATION  DBA  FINANCIAL  CENTER  MTG 

FEDERAL  FINANCE  CORPORATION  

FEDERAL  MORTGAGE  FUNDING  

FEDERAL  STANDARD  MTG  BKING  CORP  

FEDERATED  lilORTGAGE  COMPANY  INC  

FIDELITY  BOHD  AND  MORTGAGE  COMPANY 

MORTGAGE  CORP  

|RV  MORTGAGE  CORP  

E  MORTGAGE  COMPANY  


FINANCE  PLU 
FINANCIAL  SI 
FIRST  ALLIAN 
FIRST  BANK 
FIRST  CAPIT 
FIRST  CENTU 
FIRST  CHOIC 


FINANCIAL  CORP  

Y  BANK  NA  

BANK  

FIRST  CLASS  AMERICAN  CU 

FIRST  COMMERCIAL  BANK  NA 

FIRST  FEDERAL  SAVINGS  BANK-COLORADO  , 

FIRST  FINANCIAL  MORTGAGE  CORP  

FIRST  G0VER*4MENT  MORTGAGE  AND  INV  CORP 

FIRST  GUARAMTY  MORTGAGE  CORPORATION  

FIRST  HOME  SAVINGS  BANK  

FIRST  ILLINOIlS  BANK  

FIRST  INVESTJDRS  MORTGAGE  CORP  

FIRST  MORTGAGE  GROUP  LLC 

FIRST  NATIOr^AL  BANK  


FIRST  NATIOr  AL  BANK 

FIRST  NATIOrAL  BANK  

FIRST  NATIO^AL  BANK  

FIRST  NATIOh  AL  BANK  

FIRST  NATIO^  AL  BANK  

FIRST  NATIO^AL  BANK  

FIRST  NATIONAL  BANK  .".. 

FIRST  NATION  AL  BANK  

FIRST  NATIONAL  BANK  CONWAY 

FIRST  NATIONAL  BANK  EVERGREEN  PARK  

FIRST  NATIONAL  BANK  GRAPEVIEW  

FIRST  NATIONAL  BANK  IN  CANNON  FALLS  

FIRST  NATION  AL  BANK  OF  CENTRAL  FLORIDA 

FIRST  NATIONAL  BANK-CHICAGO  

FIRST  POTOM  \C  MORTGAGE  CORPORATION  . 

FIRST  PREFEdENCE  MGT  CORP 

FIRST  QUALITiC  FUNDING  INC 
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Title  I.— Lenders  Withdra\w4— Continued 


Lender  name 


City 

BAYONNE  

COLUMBIA  

DOWNEY  

HONEY  GROVE  

PARAMOUNT  

RANChK)  CUCAKAONGA 

ATLANTA  

RANDOLPH  

CHICAGO  

OWENSBORO 

DALLAS  

DALLAS  , 

PHILADELPHIA  

SAN  DIEGO 

CASSELBERRY  

ANAHEIM 

IRVINE  

OCEANSIDE  

SOUTHHAMPTON  

GERING  

GLEN  ROCK 

GLENDORA  

SACRAMENTO  

DAVIE  

SAN  MARINO  

OGDEN  

MINNEAPOUS  

COVINA  

OMAHA  

DALLAS  

BLAIRSVILLE  

BAKERSFIELD  

BELLEVUE  

HOUSTON  

NEWPORT  BEACH  

ALBANY 

WILLMAR 

HERSHEY  

OAKLAND  

ALTAMONT  SPRINGS  .. 

MIAMI  

PHOENIX  

AUSTIN  

SAN  RAMON  

ROGERS  CITY  

ELLICOTTCITY  

TEMECULA  

GAINESVILLE 

ORLANDO  

SCOTTS  DALE  

MARINA  DEL  REY  

NORTH  MIAMI 

FORT  WORTH  

KENNETT  

WESTCHESTER  

KERMIT  

EDINA  

SEATAC  

FORT  COLLINS 

KEYSTONE  

SAN  DIEGO 

LONG  BEACH  

NEW  YORK  

LEXINGTON  

CLEARWATER  

PASADENA  

WALNUT  

MONARCH  BEACH  

TUSTIN  

PHOENIX 

RIVERSIDE 

TEMPE  


State 


FIRST  SAVINGS  BANK  SLA  

FIRST  SECURITY  MORTGAGE  CORP  

FIRST  SELECT  FINANCIAL  INC 

FIRST  STATE  BANK  

FIRST  STATE  BANK  

FIRST  STORY  MORTGAGE  CORPORATION 

FIRST  TOWN  MORTGAGE  CORPORATION 

FIRST  TRUST  FINANCIAL  INC 

FIRST  TRUST  OF  ILLINOIS .\ 

FIRSTAR  BANK  NA  7: 

FIRSTPLUS  FINANCIAL  INC  

FIRSTPLUS  INVESTMENT  CORP 

FIRSTRUST  SAVINGS  BANK 

FLAGSHIP  FEDERAL  SAVINGS  BANK 

FREEDOM  LENDING  CENTER  INCORPORATED  

FREMONT  INVESTMENT  AND  LOAN 

FTF  MORTGAGE  CORPORATION 

FULLERTON  MORTGAGE  ESCROW  CO 

GELT  FINANCIAL  CORPORATION 

GERING  STATE  BANK  AND  TRUST  CO  

GLEN  ROCK  SAVINGS  AND  LOAN  ASSOC  

GLENDORA  MORTGAGE  INC 

GML  MORTGAGE  INC  

GOLD  COAST  FUNDING  GROUP  INC  

GOLDEN  INVESTMENTS  OF  AMERICA  INC  

GOLDENWEST  CREDIT  UNION 

GRACO  EMPLOYEES  CREDIT  UNION 

GREAT  FIVE  PERCENT  REAL  EST  CO  

GREAT  PLAINS  PROVISIONERS  CR  U  

GUARANTY  FEDERAL  SAVINGS  BANK 

GULF  FINANCIAL  SERVICES  INC  

H  AND  R  MORTGAGE  INC 

HALLMARK  GOVERNMENT  MORTGAGE  INC 

HARBOR  FINANCIAL  MORTGAGE  CORP 

HARBOR  VIEW  MORTGAGE  INC  

HEALTH  EMPLOYEES  FEDERAL  CR  UN  

HERITAGE  BANK  NA  

HERSHEY  STATE  BANK 

HOLMGREN  AND  ASSOCIATES 

HOME  LOAN  ASSISTANCE  CENTER  INC  

HOME  LOANS  INC  

HOME  MORTGAGE  INC  

HOMEOWNERS  MORTGAGE  AND  EQUITY  INC 

HOMESTEAD  REAL  ESTATE  FINANCING  INC 

HURON  NATIONAL  BANK  

IDEAL  FINANCIAL  CORPORATION 

IMAGE  MORTGAGE  INC  

INDEPENDENT  CONSUMER  MTG  CORP  

INTERCOASTAL  MORTGAGE  CO  AND  ASSOC  INC  

JANDEL  GROUP  LLC 

JONATHAN  FUNDING  GROUP  INC .-. 

JP  MORTGAGE  INC „ 

JUDITH  O  SMITH  MORTGAGE  GROUP  INC  

KENNETT  NATIONAL  BANK 

KENNY  FINANCIAL  SERVICES  INC  

KERMIT  STATE  BANK  

KEY  MORTGAGE  CORPORATION  

KEYBANKNA  

KEYBANK  NATIONAL  ASSOCIATION : „ 

KEYSTONE  MORTGAGE  CORP  INC 

LAD  FINANCIAL 

LBVAMC  FEDERAL  CREDIT  UNION ~ 

LEHMAN  BROTHERS  HOLDINGS  INC  

LEXINGTON  SAVINGS  BANK 

LIBERTY  FINANCIAL  R  E  FUNDING  CORP  

LIDD  ENTERPRISES  INC  f. 

LOAN  SOURCE  ONE  FUNDING  INC  

MAGNUM  CAPITAL  GROUP  INC  

MARATHON  HOME  LENDING  

MARICOPA  SANTA  FE  FED  C  U  

MASTERS  FUNDING  GROUP  INC :.. 

MAXIMA  FINANCIAL  GROUP  

« 


NJ 

SC 

CA 

TX 

CA 

CA 

GA 

MA 

IL 

KY 

TX 

TX 

PA 

CA 

PL 

CA 

CA 

CA 

PA 

NE 

NJ 

CA 

CA 

FL 

CA 

UT 

MN 

CA 

NE 

TX 

GA 

CA 

WA 

TX 

CA 

NY 

MN 

NE 

CA 

FL 

FL 

AZ 

TX 

CA 

Ml 

MD 

CA 

GA 

FL 

AZ 

CA 

FL 

TX 

MO 

PA 

TX 

MN 

WA 

CO 

WV 

CA 

CA 

NY 

MA 

FL 

CA 

CA 

CA 

CA 

AZ 

CA 

AZ 
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Title  I.— Lenders  Withdrawn— Continued 


Lender  name 


City 

SCOTLAND  

WILMINGTON 

NORTH  LITTLE  ROCK 

COLUMBIA  

ORANGE   

EAST  NORWICH  ........ 

SAN  DIEGO  

FARMINGTON  HILLS  . 

PHILLIPS  

STOUGHTON  

CHICAGO  

DAWSON  

SAN  FRANCISCO  

ST  LOUIS  

MASSAPEQUA  

MILLBRAE  

LYONS  

CLEVELAND  

SALT  LAKE  CITY  

TAMARAC 

WOODLAND  PARK  

FRANKLIN 

NEW  YORK  

ATLANTA  

LEAVENWORTH  

LOS  ANGELES 

IRVINE  

HAUPPAUGE  

PORTLAND  

HOUSTON  

DETROIT  

NEW  YORK  

LAS  VEGAS 

SHERMAN  OAKS  

ONTARIO 

NEWPORT  BEACH  

TACOMA 

POWAY 

CHAGRIN  FALLS  

SAINT  PAUL 

SAN  ANTONIO  

SANTA  ROSA 

UPLAND  

COQUILLE  

PORTLAND  

OAK  RIDGE  

ENCINO  

SAN  PABLO  

LAKE  FOREST  

BREA  

MITCHELL  

MOMENCE  

WEST  ORANGE 

UPLAND  

LIVINGSTON  

PERRY  

TEMPE  

SUGAR  LAND  

CHATTANOOGA  

HADDON  HEIGHTS  

IRVINE  

ROSEVILLE  

SANTA  FE  

SAN  JOSE  

IRVINE  

FORT  LAUDERDALE  ... 

DENVER  

DEERFIELD  BEACH  .... 

LAJOLLA  

CHICAGO  

VIRGINIA  

DANA  POINT 


State 


MIDAMERICA 
MIDWEST  AMI 
MINNWEST  BJ 
MISSION  NAT* 
MONEYLINE 
MORNING  ST)| 


MEDALLION  MORTGAGE  CO  , 

MELLON  BANC  DE  NA  

MERCANTILE  BANK  ARKANSAS 

METRO  MORI  GAGE  CORPORATION  

METROPOLITAN  FINANCIAL  INC  

METROPOLITiVN  HOME  MORTGAGE  CORP  OF  NY  .... 

MICAL  MORTGAGE  

MICHIGAN  NAjtlONAL  BANK  

MIDAMERICA  PANK  NORTH 

BANK  STOUGHTON  

ERICA  FINANCIAL  CORPORATION  

I^NK  

)NAL  BANK  

SNANCIAL  services  INC 

liR  REAL  EST  AND  MTG  FIN  CORP  

MORTGAGE  CJENTER  CORPORATION 

MORTGAGE  B^TERPRISES  INC 

MORTGAGE  FEDERAL  CORPRORATION  

MORTGAGE  NETWORK  INC 

MORTGAGE  SERVICE  CENTER  OF  SOUTH  FLORIDA 

MOUNTAIN  N/ TIONAL  BANK  

MUNDACA  FI^ANCIAL  SERVICES  LLC  

MUNICIPAL  CIIEDIT  UNION 

MUTUAL  FEDE  RAL  SAVINGS  BANK 

MUTUAL  SAVI  ^JGS  ASSO  

NATIONAL  BA^K  OF  CALIFORNIA 

NATIONAL  EQlJITY  CORPORATION  

NATIONAL  HO^E  MORTGAGE  BANKING  CORP  

NATIONAL  SECURITY  BANK  

NAVIGATION  E  lANK  

NBD  BANK  NA  

NEIGHB0RH03D  HOUSING  SERVICES  

NEVADA  FEDE  RAL  FINANCIAL  CORP  

NEW  HOMES  MORTGAGE  INC  

NOREAST  MO  RTGAGE  CORPORATION  

NORTH  FORK  FINANCIAL  INC  

NORTH  PACIFC  BANK  

NORTH  VIEW  i^ORTGAGE  INC  

NORTHERN  Fl  ^ANCIAL  MTG  CO 

NORTHERN  S'  ATES  POWER  ST  PAUL  CU  

NORWEST  BANK  TEXAS  NA  

OLD  REDWOOD  MORTGAGE  COMPANY 

ON-LINE  MOR"  GAGE  EXPRESS 

OREGON  FEDIIRAL  CREDIT  UNION  

OREGONIAN  FEDERAL  CREDIT  UN 

ORNL  FEDERyiL  CREDIT  UNION  

P  F  G  INC  

PACIFIC  BAY  E  ANK 

PACIFIC  EMPIIIE  FUNDING  

PACIFIC  MUTLAL  FUNDING  INC  

PALACE  CITY  -EDERAL  C  U 

PARISH  BANK  TRUST  COMPANY 

PENN  FEDER/IL  SAVINGS  BANK 

PENNIES  TO  K  ILLIONS  INC  

PEOPLES  MOf  TGAGE  CORPORATION 

PERRY  STATE  BANK  

PHOENIX  HOWE  LENDING  INC  

PIONEER  ENTIERPRISE  CORPORATION  

PIONEER  FINANCIAL  INC  

PIONEER  MOFTGAGE  INC  ...' 

PIONEER  SAVINGS  AND  LOAN  ASSN  FSLA  

PLATINUM  MORTGAGE  INC 

PLAZA  CAPITAL  CORP  

POLLARI  WRIGHT  INC  

PREFERRED  CREDIT  CORPORATION  

PREFERRED  RJNDING  CORP  

PRESERV  FINANCIAL  INC 

PRESTIGE  FINXNCIAL  SVCS  CORP 

PRIME  FINANCIAL  NETWORK  INC  

QUALITY  FINANCING  CORP 

QUEEN  CITY  FEDERAL  SAVINGS  BANK  

R  K  MAGUIRE  NC  


CT 

DE 

AR 

SC 

CA 

NY 

CA 

Ml 

Wl 

Wl 

IL 

MN 

CA 

MO 

NY 

CA 

iL 

OH 

LTT 

FL 

CO 

TN 

NY 

GA 

KS 

CA 

CA 

NY 

OR 

TX 

Ml 

NY 

NV 

CA 

CA 

CA 

WA 

CA 

OH 

MN^ 

TX 

CA 

CA 

OR 

OR 

TN 

CA 

CA 

CA 

CA 

SO 

IL 

NJ 

CA 

NJ 

MO 

AZ 

TX 

TN 

NJ 

CA 

MN 

NM 

CA 

CA 

FL 

CO 

FL 

CA 

IL 

MN 

CA 
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Title  I. — Lenders  Withdrawn — Continued 


Lender  name 


City 

CHICAGO  

ORANGE  

NAMPA  

NILES 

CEDAR  RAPIDS  

NORTHBROOK  

ARCATA  

JAMAICA  PLAIN  

RAPID  CITY 

FAIR  OAKS 

CITRUS  HEIGHTS  

CHINO  

ENCINO  

MADISON  

LAWTON 

COVINA  .'. 

JACKSON  

FARMINGTON  

LUBBOCK  

LAREDO  

WINTER  PARK  

RIVERSIDE 

DALLAS  

ULYSSES  

WYOMISSING  

SAVANNAH  

ENGLEWOOD  

RANCHO  CUCAMONGA. 

SAINT  PAUL 

FRESNO  

WOODLAND  HILLS 

GRASS  VALLEY 

BREA  

MURRAY  

LAS  VEGAS 

APPLE  VALLEY 

SAN  DIEGO  

SANTA  ANA  

HOLLYWOOD 

SANTA  FE  

WILKES-BARRE  

SAN  DIEGO  

MEMPHIS  

WALTHAM  

PORTAGE  

LAJARA  

CLEVELAND 

CHICAGO  

LAGUNA  HILLS  

TOOELE  

PORT  ST  LUCIE  

LAKE  OSEWGO  

MIAMI  LAKES  

HOUSTON  

LITTLE  ROCK 

NEW  YORK  

ESCONDIDO  

IRVINE  

COLUMBIA  

CHARLESTON  

RAMSEY  

JACKSONVILLE  

CHEVY  CHASE  

AURORA 

ORANGE  

LAS  VEGAS 

ELMWOOD  PARK  

ATASCADERO  

VILLA  PARK  

RANCHO  CUCAMONGA 
RANCHO  CUCAMONGA 
MILPITAS 


State 


REFCO  MORTGAGE  AND  FINANCIAL  SER  INC  , 

REI  INC  

REPUBLIC  MORTGAGE  CORPORATION  

RES-COM  MORTGAGE  CORP  

RESIDENTIAL  MORTGAGE  NETWORK  INC  

REV  CORP 

RICK  BAILEY  MORTGAGE  UNLIMITED  INC  

ROXBURY-HIGHLAND  CO-OPERATIVE 

RUSHMORE  STATE  BANK  

S  MORTGAGE  CORPORATION  

SACVAL  MORTGAGE  CORPORATION  

SAND  DOLLAR  MORTGAGE  SER  INC 

SASCOINC 

SECURITY  BANK  

SECURITY  BANK  AND  TRUST  CO 

SECURITY  FIRST  FUNDING  

SECURITY  MORTGAGE  CORP  OF  MISS  '. 

SOCIETY  FINANCIAL  CORP 

SOUTH  PLAINS  FEDERAL  CU  

SOUTH  TEXAS  NATIONAL  BANK 

SOUTHERN  STATES  FUNDING 

SOUTHFORK  MORTGAGE  COMPANY  CORP 

SOUTHWEST  BENEFICIAL  FIN  INC  

SOUTHWEST  KANSAS  NATIONAL  BANK 

SOVEREIGN  BANK  FSB  

SPARTAN  MORTGAGE  INC  

SPECTRUM  MORTGAGE  CORP 

STALLION  CAPITAL  INC 

STATE  CAPITOL  FEDERAL  CU  

STATE  CENTER  CREDIT  UNION 

STATEWIDE  FUNDING  INC 

STATEWIDE  VENTURES  

STELLAR  INVESTMENTS  FINAN  SERV 

STUART-WRIGHT  MTG  FUNDING  CORP  

SULLIVAN  AND  MOCK  CORP  OF-NEV  

SUN  COUNTRY  BANK 

SUN  HARBOR  MORTGAGE  INC  

SUN  PACIFIC  FUNDING  INC 

SUNTRUST  FINANCIAL  CORP  

SUNWEST  BANK  OF  SANTA  FE  

TAMMAC  CORPORATION  ". 

TCS  MORTGAGE  INC 

TENNESSEE  BANK  AND  TRUST 

THE  FEDERAL  SAVINGS  BANK  

THE  FIRST  NATIONAL  BANK 

THE  FIRST  NATIONAL  BANK 

THE-BANK-FIRST  CITIZENS  BANK * 

THE-NORTHERN  TRUST  COMPANY  

TMMGINC  ; 

TOOELE  FEDERAL  CREDIT  UNION  

TREASURE  COAST  MORTGAGE  CORP : 

TREO  FUNDING  

TURNER  MORTGAGE  CORPORATION  

U  S  EMPLOYEES  CREDIT  UNION 

US  MORTGAGE  INC  

UBS  MORTGAGE  FINANCE  INC 

UNIFED  MORTGAGE  CORP 

UNION  FEDERAL  MORTGAGE  INC 

UNION  PLANTERS  BANK  MID-MO 

UNITED  HOME  LENDING  SERVICES  INC  « 

UNITED  LENDING  COMPANIES  INC 

UNIVERSAL  MORTGAGE  INC 

UNIVERSITY  MORTGAGE  INC 

US  CREDIT  CORP  

US  LENDS  

US  MORTGAGE  CONSULTANTS  INC  

USA  MORTGAGE  CORP  

VANGUARD  LENDING  GROUP 

VILLA  PARK  TRUST  AND  SAVINGS 

WDWICKLEYINC 

WALL  STREET  FUNDONG  GROUP r. 

WEALTHWISE  INVESTMENT  CORP  


IL 

CA 

ID 

IL 

lA 

IL 

CA 

MA 

SO 

CA 

CA 

CA 

CA 

SO 

OK 

CA 

MS 

CT 

TX 

TX 

FL 

CA 

TX 

KS 

PA 

GA 

CO 

CA 

MN 

CA 

CA 

CA 

CA 

UT 

NV 

CA 

CA 

CA 

FL 

NM 

PA 

CA 

IN 

MA 

Wl 

CO 

TN 

IL 

CA 

UT 

FL 

OR 

FL 

TX 

AR 

NY 

CA 

CA 

MO 

WV 

NJ 

FL 

MD 

CO 

CA 

NV 

IL 

CA 

IL 

CA 

CA 

CA 
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Lender  name 


WESTERN  CAP  TAL  FUNDING  INC  

WESTERN  HOME  MORTGAGE  CORP  

WESTERN  NATIONAL  FUNDING  INC  

WESTMINSTER  MORTGAGE  CORPORATION 

WESTSTAR  FINANCIAL  GROUP  INC  

WESTWIND  FIKt^NCIAL  CORPORATION 

WOHLET2  ENTERPRISES  INC  


City  State 

WILDOMAR  CA 

IRVINE  CA 

NEWPORT  BEACH  CA 

ATLANTA  QA 

SAN  DIEGO CA 

HUNTINGTON  BEACH  CA 

KIRKLAND WA 


Title  II.— Mortgagees  Withdrawn 


Mortgagee  name 


A  AND  C  MORTGAGE  CORPORATION 

ABC  BANK 

A  ONE  MORTGAGE  CORP 

A-PAN-AMERIGAN  MORTGAGE  GROUP  

AAACTION  MORTGAGE  INC 

AAMBASSADOR  MORTGAGE  SVCS  CORP  

ABSOLUTE  ACCEPTANCE  FINANCIAL  CO  LLC  

ABSOLUTE  FINANCIAL  CORPORATION  

ACACIA  MORTGAGE  

ACCENT  MORTGAGE  INC  

ACCURATE  REALTY  SERVICES  INC 

ADAM  MORGTAGE  COMPANY 

ADVANCED  FINANCIAL  INC  

ADVANCED  HOME  LOAN  INC  

ADVANTAGE  FINANCIAL  FUNDING  CORPORATION 

ADVANTAGE  FINANCIAL  INC  

ADVANTAGE  REAL  ESTATE  LOANS  INC 

AHMANSON  MORTGAGE  COMPANY  

AJA  FINANCIAL  LLC  

ALL  STATE  MORTGAGE  SERVICES  INC 

ALLEGIANCE  MORTGAGE  CORP  LLC  ,. 

ALLIED  FINANCIAL  SERVICES  INC  

ALPHA  CAPITAL  FINANCIAL  INC  

AMERICAN  BAN|(ER  DIVERS  LENDING  

AMERICAN  CHOICE  MORTGAGE  CORP 

AMERICAN  EAGLE  LENDING  SRVS  

AMERICAN  EAGLE  MORTGAGE  CORP 

AMERICAN  FEDERAL  BANK  FSB 

AMERICAN  FINANCIAL  MORTGAGE  CORP 

AMERICAN  HO^^  FINANCE  INC  

AMERICAN  HOKC  LENDERS  CORP 

AMERICAN  LENDING  CORPORATION  

AMERICAN  MOrCY  MARKET  INC 

AMERICAN  MORfTGAGE— FINANCIAL  SVCS  INC  ... . 

AMERICAN  MORfTGAGE  INV  SVCS  INC  

AMERICAN  MORTGAGE-LINE  INC  

AMERICAN  NATIONAL  MORTGAGE  CORP 

AMERICAN  NATIONAL  SAVINGS  ASSO  

AMERICAN  PACIFIC  FUNDING  

AMERICAN  RESIDENTIAL  FUNDING  INC 

AMERICAN  UNITED  LENDERS  INC  

AMERIFIRST  MORTGAGE  CORP  

AMPHIBIOUS  BASE  FEDERAL  CR  UNION  

AMSTERDAM  S/WINGS  BANK  

APEX  MORTGAGE  LLC  

APLEND  COMPANY  

ARBORETUM  MORTGAGE  CORP  

ARKANSAS  FIDELITY  MORTGAGE  CORP  

ASPEN  MORTGAGE  BROKERS  LC 

ASSOCIATED  LENDERS  INC  , 

ASSURANCE  CA  >ITAL  MORTGAGE  LLC  

ATLANTIC  STATIS  FINANCIAL  INC >. 

ATLANTIC  TRUS "  MORTGAGE  

BANCO  POPULA  ^  NA  

BANCTRUST  INC   

BANK  OF  ARIZOIJA  

BANK  OF  ASHLAMD  -. 

BANK  OF  BELFA  5T— MARSHALL  CNTY  

BANK  OF  COLOF  ADO  WESTERN  SLOPE  


City 


NORTH  CHARLESTON  . 

CHICAGO  

MIAMI 

CHICAGO  

FREMONT  

PALOS  HEIGHTS 

SOUTHFIELD  

BLUE  BELL 

GREENWOOD  VILLAGE 

ZACHARY  

ENCINO  

BRYAN  

ARVADA  

ROUND  ROCK  

\ EXTON  

TAMATAC  

ARROYO  GRANDE 

TIGARD  

MIDDLESEX  

COLORADO  SPRINGS  ... 

ATLANTA  

BIRMINGHAM 

WOODUND  HILLS 

LA  CRESCENTA  

MIAMI  

PROVO 

CLEVELAND  

GREENVILLE  

KING  OF  PRUSSIA  

PALATINE 

SAN  MARCOS 

PORT  ST  LUCIE  

HIALEAH 

COVINGTON  

POOLER  

ORANGE  

TOTOWA  

BALTIMORE  

COLTON  

SANTA  ANA  

MISSION  VIEJO  

HEMPSTEAD  

NORFOLK  

AMSTERDAM  

OREM  

BROOKS 

SEATTLE  

LITTLE  ROCK 

OGDEN  

SAN  DIEGO 

TULSA  

TAMARAC  

MIAMI 

LOS  ANGELES 

CHICAGO  

SCOTTSDALE  

ASHLAND  

LEWISBURG  

GRAND  JUNCTION 


State 


SC 

IL 

FL 

IL 

CA 

IL 

Ml 

PA 

CO 

LA 

CA 

TX 

CO 

TX 

PA 

FL 

CA 

OR 

NJ 

CO 

GA 

AL 

CA 

CA 

FL 

UT 

OH 

SC 

PA 

IL 

CA 

FL 

FL 

KY 

GA 

CA 

NJ 

MD 

CA 

CA 

CA 

NY 

VA 

NY 

UT 

ME 

WA 

AR 

UT 

CA 

OK 

FL 

FL 

CA 

IL 

AZ 

KY 

TN 

CO 
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Mortgagee  name 


City 

MEADVILLE  

LAWRENCEVILLE  .... 

MATTESON  

ALBUQUERQUE  

SANTA  MARIA  

SUMNER   

MONROE  

SOUTH  WINDSOR  ... 

RIVERSIDE  

WEST  PALM  BEACH 
NEWPORT  BEACH  .. 

CORAL  GABLES  

KNOXVILLE  

LOUISVILLE  

DENVER  

BELMONT 

CINCINNATI  

WILMINGTON 

CAMP  SPRINGS  

PITTSFIELD 

HARKER  HEIGHTS  .. 

WILMINGTON 

WESTBURY  

AMARILLO  

BATESVILLE   

CAPE  GIRARDEAU  .. 

HARRISON  

LEXINGTON  _ 

LAUDERHILL 

BROWNSVILLE  

NEWTON  

TAMPA  

SAN  DIEGO 

SACRAMENTO  

ONTARIO 

CHICAGO  

TAMPA  

NEW  YORK  

COLUMBIA  

ITHACA  

HOUSTON  

NORWALK  

OXNARD  

TAMPA 

BAY  CITY  

ASHLAND  

NEW  YORK  

SANTA  ANA  

COLLIERVILLE  

CARTHAGE  

HUTCHINSON  , 

FRANKLIN  

TELL  CITY  

PITTSBURG  

SHELTON  

MANALAPAN  

MYRTLE  BEACH  

PARMA  

CARSON  

BETHESDA  

DES  PERES  

ENGLEWOOD  

SALEM  >... 

LAS  VEGAS 

TULSA  

KENTWOOD 

STAUNTON  

TUPELO  

SAN  LUIS  OBISPO  . 

CHEYENNE  

DULUTH  

MARLTON  


State 


BANK  OF  FRANKLIN 

BANK  OF  GWINNETT  COUNTY 

BANK  OF  MATTESON  

BANK  OF  NEW  MEXICO  ALBUQUERQUE 

BANK  OF  SANTA  MARIA 

BANK  OF  SUMNER  

BANK  OF  UNION  ■ 

BANK  OF-SOUTH  WINDSOR  

BANKERS  AFFILIATED  MORTGAGE 

BANKERS  DIRECT  MORTGAGE  CORP  

BANKERS  MUTUAL  MORTGAGE  INC  „ 

BANKERS  SAVINGS  BANK  

BANKFIRST  

BCC  CORPORATION  INC 

BELFORD  PARTNERS  INC  

BELMONT  SAVINGS  BANK  

BENCHMARK  FED  SAV  BANK  ". 

BENEFICIAL  NATIONAL  BANK  

BENEFIT  MORTGAGE  CORPORATION  

BERKSHIRE  LIFE  INSURANCE  CO  

BEST  MORTGAGE  CORPORATION  _ 

BEVERLY  NATIONAL  BANK 

BLUE  CHIP  MORTGAGE  BANKERS  CORP  

BOATMEN'S  FIRST  NATIONAL  BANK-AMARILLO  . 

BOATMEN'S  NATIONAL  BANK  BATESVILLE 

BOATMEN'S  NATIONAL  BANK  CAPE  GIRARDEAU 
BOATMEN'S  NATIONAL  BANK  N  CENTRAL  AR  .... 

BOATMEN'S  RIVER  VALLEY  BANK 

BROWARD  SCHOOLS  DIST  CU  

BROWNSVILLE  DEPOSIT  BANK 

BUCKS  COUNTY  MORTGAGE  CORPORATION 

BUY  OWNER  MORTGAGE  COMPANY 

CAL  PLAZA  MORTGAGE  COMPANY  

CALIFORNIA  CAPITAL  MORTGAGE 

CALIFORNIA  FUNDERS  MTG 

CAPRI  MORTGAGE  CAPITAL  LLC  

CAREY  KRAMER  CO  N  FL 

CAROLDCORP  

CAROLINA  CAPITAL  MARKETS  LLC 

CAYUGA  MORTGAGE  COMPANY 

CBS  MORTGAGE  CORP  

CERRITOS  VALLEY  BANK  

CHANNEL  ISLANDS  NATIONAL  BANK 

CHASE  MORTGAGE  SERVICES  INC  

CHEMICAL  BANK  BAY  AREA 

CHEYENNE  WESTERN  BANK  

CHINA  TRUST  BANK  NEW  YORK  

CITIFED  DIVERSIFIED  INC  

CITIZENS  BANK  

CITIZENS  BANK  

CITIZENS  BANK  AND  TRUST  CO 

CITIZENS  CORPORATION  MORTGAGE  

CITIZENS  NATIONAL  BANK  

CITY  NATIONAL  BANK  OF  PITTSBURja  

CLAYTON  NATIONAL  INC  

COASTAL  FEDERAL  MORTGAGE  CO  

COASTAL  FEDERAL  MORTGAGE  INC  

COASTAL  MORTGAGE  COMPANY  

COASTLAND  MORTGAGE  CORPORATION  

COLOMBO  SAVINGS  BANK  FSB  

COLONIAL  BANK  ST  LOUIS 

COLORADO  CAPITAL  FUNDING  CORP 

COMMERCIAL  BANK  

COMMERCIAL  BANK  OF  NEVADA  

COMMERCIAL  FINANCIAL  SERVICES  INC  

COMMONPOINT  MORTGAGE  COMPANY  

COMMUNITY  BANK  

COMMUNITY  FEDERAL  SAVINGS  ALA 

COMMUNITY  FIRST  MORTGAGE  INC  

COMMUNITY  FIRST  NATIONAL  BANK 

COMMUNITY  LENDERS  GROUP  

COMMUNITY  NATIONAL  BANK  NJ 


MS 

GA 

IL 

NM 

GA 

WA 

NC 

CT 

GA 

FL 

CA 

FL 

TN 

KY 

CO 

MA 

OH 

DE 

MD 

MA 

TX 

IL 

NY 

TX 

AR 

MO 

AR 

MO 

FL 

KY 

PA 

FL 

CA 

GA 

GA 

IL 

FL 

NY 

SC 

NY 

TX 

GA 

GA 

FL 

Ml 

MT 

NY 

CA 

TN 

TN 

MN 

TN 

IN 

KS 

GT 

NJ 

SG 

OH 

GA 

MD 

MO 

GO 

OR 

NV 

OK 

Ml 

VA 

MS 

GA 

WY 

GA 

NJ 
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Mortgagee  name 


COMPASS  BAh  K 

COMPASS  BA^  K  FSB  

CONCEPT  CAPITAL  MORTGAGE  CORPORATION 

CONSUMER  DIRECT  MORTGAGE  INC  

CONSUMERS  CHOICE  MORTGAGE  CORP  

CONTINENTAL  GENERAL  MORTGAGE 

CONTINENTAL  HOME  FUNDING  CORP  

CORE  FINANCI^^L  GROUP  INC  

CORNERSTONt  LENDING  CORP  

CREDIT  UNIONI  MORTGAGE  COMPANY 

CRESCENT  CREDIT  UNION  

CROSS  COUNIJY  FEDERAL  SAVINGS  BANK  

CROSSROADS  FUNDING  CORP 

D  AND  E  MORTGAGE  CORP  

DALLAS  PLANNING  GROUP 

DALLAS  POSTAL  CREDIT  UNION 

DEGEORGE  C/^PITAL  CORP 
AGE  INC 

COMPANY  LL  LLC 
ANTY  MORTGAGE  CO 
lANTY  MORTGAGE  SERV 
ESINC 


DELMAR  MOR 
DENNIS  JOSLI 
DEPOSIT  GUA 
DEPOSIT  GUAI 
DESERT  SERV 
DESTIN  BANK 
DEUEL  COUN 
DIADCO  FINAN 


NATIONAL  BANK 
:;iAL  SERVICES  INC 
DIME  SAVINGS  BANK 

DIME  SAVINGS  BANK  WALLINGFORD 

DIMENSIONS  MORTGAGE  CORP  

DIVERSIFIED  EpUITIES  INC 

DOLPHIN  MORTGAGE  CO 

DRAPER  AND  MRAMER  INC  

DRH  MORTGAGE  COMPANY  LTD  

DRUMMOND  COMMUNITY  BANK  

DUCHESNE  BAKK  

DYNAMIC  FINANCIAL  CORP  

EAGLE  MORTGAGE  CORPORATION  

EASTERN  MORTGAGE  SERVICES  INC 

EASTERN  RESIDENTIAL  MORTGAGE 

EASTON  MORTGAGE  CORPORATION 

EDGE  FINANCIAL  CORPORATION  

EINBINDER  MAlijAGEMENT  MORTGAGE  CORP 

ELVERSON  NAtONAL  BANK  -.. 

ENTERPRISE  MORTGAGE  CORPORATION  

EPOCH  ENTERPRISES  INC  

EQUIFUND  MORTGAGE  CORPORATION 

EQUITABLE  LIFE  ASSUR  SOC  

EQUITABLE  REAL  ESTATE  INV  MNGT 


EQUITRUST  M( 
EVERGLADES 
EXECUTIVE  Fll 
EXPERT  MORT< 
EZ  LENDING  INI 
FAMILY  BANK  Fl 


TGAGE  CORPORATION 

DERALCU  

T  MORTGAGE  CORP 

AGE  BROKERS  LLC  


;b 


FARMERS  AND  MERCHANTS  BANK  

FARMERS  AND  MERCHANTS  BANK  

FARMERS  NATIONAL  BANK  

)NAL  BANK  

<CE  CORPORATION  

^GS  BANK 

IrTGAGE  COMPANY  INC  

slANCIAL  INSTITUTIONS  LLC 


FARMERS  NATit 
FEDERAL  FINAh 
FEDERAL  SAVIh 
FEDERATED  MC 
FEDERATION  Flh 


FIDELITY  BOND  AND  MORTGAGE  CO 


slAL  FUNDING  CORP 
)RS  LTD  

^ORK  SERVICES 

/ICES  MTG  CORP 


FIDELITY  NATIC 

FINANCE  FACT(J 

FINANCIAL  NET 

FINANCIAL  SERV 

FIRST  BANK 

FIRST  BANK  ARKANSAS 

FIRST  CAPITAL  FINANCIAL  CORP 

FIRST  CITIZENSi  BANK 

FIRST  COMMERCIAL  BANK  NA  

FIRST  COMMERCIAL  BANK  NA  MEMPHIS 


City 


SAN  ANTONIO  

FORT  WALTON  BEACH 

CANYON  COUNTRY 

DALLAS  

DELRAN  

BALTIMORE  

MIAMI  

COSTA  MESA  

LOS  ANGELES 

PORTAGE  

BROCKTON  

MIDDLE  VILLAGE 

COVINA  

TAMPA... 

WAXAHACHIE 

DALLAS  

CHESHIRE  .". 

BOCA  RATON  

DYERSBURG  

JACKSON  

JACKSON  

RICHLAND 

DESTIN  

CLEAR  LAKE 

COVINA  

NORWICH  

WALLINGFORD 

SAN  DIEGO  

BATTLEGROUND  

MIAMI  

CHICAGO  

PLANO 

CHIEFLAND 

ST  PETERS  

HIALEAH 

WOODBURY 

TREVOSE  

COLUMBIA  

SAN  FRANCISCO  

AURORAE  

MATAWAN 

ELVERSON  

APOPKA  

SOLANA  BEACH  

CAPE  CANAVERAL  

ATLANTA  

ATLANTA 

GULFPORT  

CLEWISTON 

FRESNO  

VANCOUVER  

LAUDERHILL  

PAINTSVILLE  

PRAIRIE  GROVE  

HURON  

SCOTTSVILLE 

DANVILLE 

CHICAGO  

WALTHAM 

COVINA  

ATLANTA  

BLUE  BELL 


State 


RAPID  CITY 

HONOLULU  

VAN  NUYS  

IRVINE  

MCKINNEY  

JONESBORO 

REDONDO  BEACH 

BILLINGS  

LITTLE  ROCK 

MEMPHIS  


TX 

FL 

CA 

TX 

NJ 

MD 

FL 

CA 

CA 

Ml 

MA 

NY 

CA 

FL 

TX 

TX 

CT 

FL 

TN 

MS 

MS 

WA 

FL 

SO 

CA 

CT 

CT 

CA 

WA 

FL 

IL 

TX 

FL 

MO 

FL 

MN 

PA 

MD 

CA 

CO 

NJ 

PA 

FL 

CA 

FL 

GA 

GA 

MS 

FL 

CA 

WA 

FL 

KY 

AR 

SO 

KY 

KY 

IL 

MA 

CA 

GA 

PA 

SO 

HI 

CA 

CA 

TX 

AR 

CA 

MT 

AR 

TN 
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Title  II. — Mortgagees  Withdrawn — Continued 


Mortgagee  name 

FIRST  EQUITY  RESIDENTIAL  MORTGAGE  INC  

FIRST  FEDERAL  SAVINGS  ALA  

FIRST  FEDERAL  SAVINGS  AND  LOAN 

FIRST  FEDERAL  SAVINGS  BANK  

FIRST  GOVERNMENT  MORTGAGE  AND  INVEST  COR 

FIRST  HOME  SAVINGS  BANK  SLA  

FIRST  MANHATTAN  FUNDING  INC 

FIRST  MORTGAGE  CORPORATION  

FIRST  NATIONAL  BANK  

FIRST  NATIONAL  BANK  

FIRST  NATIONAL  BANK  

FIRST  NATIONAL  BANK  ...'. 

FIRST  NATIONAL  BANK  

FIRST  NATIONAL  BANK  

FIRST  NATIONAL  BANK  , 

FIRST  NATIONAL  BANK  

FIRST  NATIONAL  BANK  

FIRST  NATIONAL  BANK  EVERGREEN  PARK  

FIRST  NATIONAL  BANK  FOX  VALLEY 

FIRST  NATIONAL  BANK  OF  MICHIGAN ., 

FIRST  NATIONAL  BANK  OF  ST  PETER 

FIRST  NATIONAL  BANK  ROCHESTER  

FIRST  NATIONAL  BK  CENTRAL  ILL 

FIRST  NATIONAL  MORTGAGE  CORP  

FIRST  NEW  YORK  MORTGAGE  CORP  

FIRST  PATRIOT  MORTGAGE  INC 

FIRST  POTOMAC  MORTGAGE  CORP  

FIRST  REPUBLIC  MORTGAGE  CORP  

FIRST  SAVINGS  AND  LOAN  ASSN  ND  

FIRST  SECURITY  MORTGAGE  CORP  

FIRST  STATE  BANK  

FIRST  STATE  BANK  OF  SO  CA 

FIRST  STATE  BANK  SAUK  CENTRE  

FIRST  TEACHERS  FEDERAL  CU  

FIRST  TEXAS  MORTGAGE  COMPANY 

FIRST  VOLUNTEER  BANK  

FIVE  STAR  FINANCIAL  SERVICES  

FLAGSHIP  FEDERAL  SAVINGS  BANK 

FLEET  MORTGAGE-FLEET  MTG  CORP  

FORT  WAYNE  NATIONAL  BANK  

FRANCES  SLOCUM  BANK  

FTF  MORTGAGE  CORP  

FUNDERS  MORTGAGE  CORP  AMERICA 

GAMS  INC 

GATEWAY  RESIDENTIAL  GROUP  LLC 

GENTRY  CAPITAL  MORTGAGE  CORPORATION  

GEORGIA  UNION  MORTGAGE  CO  LP 

GESCO  SERVICES  LLC  

GLEN  ROCK  SAVINGS  BANK  SLA  

GMAC  MORTGAGE  GROUP  INC  

GOLD  COAST  FUNDING  GROUP  INC  

GOLD  KEY  MOPRTGAGE  CORPORATION  

GOLDEN  BAY  CAPITAL  CORPORATION  

GOLDSTAR  GROUP  INC ... 

GOMEMX  MARKETING  GROUP  INC  

GRAND  NATIONAL  BANK  

GRANTS  STATE  BANK 

GREAT  LAKES  FUNDING  INC  

GREAT  WESTERN  BANK 

GREATER  FUNDING  OF  NY  INC  

GRIFFIN  FEDERAL  SAVINGS  ALA  .'. 

GSL  SAVINGS  BANK  

GULF  FINANCIAL  SERVICES  INC  

H  AND  R  BLOCK  MORTGAGE  CO  LLC 

H  AND  R  MORTGAGE  INC  

HALLMARK  GOVERNMENT  MORTGAGE  

HAMMOND  MORTGAGE  INC  

HAMPSTEAD  FINANCIAL  CORPORATION  

HAVERHILL  COOPERATIVE  BANK  .^ 

HEARTLAND  COMMUNITY  BANK  FSB  

HEARTLAND  MORTGAGE  INC  

HIGHLAND  FEDERAL  S  L  ASSOC 


City 

CHELSEA  

LYNCHBURG  

WOOSTER  

NEWCASTLE  

LANDOVER  

PENNSVILLE  

WESTCHESTER  

WACO  

TEMPLE 

CONWAY 

LITTLE  FALLS  

WARSAW  

PIERRE 

BREWSTER 

BERRYVILLE 

MONTICELLO 

WORLAND 

EVERGREEN  PARK 

NEENAH  

EAST  LANSING 

SAINT  PETER  

ROCHESTER  

SPRINGFIELD  

MIAMISBURG  

NEW  YORK  

REVERE 

FAIRFAX  

SANTA  ANA  

ABERDEEN  

COLUMBIA  

LEOTI  

PARAMOUNT  

SAUK  CENTRE  

SCHENECTADY  

SAN  ANTONIO  

UNION  CITY  

SCHAUMBURG  

SAN  DIEGO  

MILWAUKEE   

FORT  WAYNE 

WABASH  

IRVINE  

COVINA  

SUTTER  CREEK  .... 

DES  PERES  

PINE  BUSH  

MACON  

LUBBOCK  

GLEN  ROCK 

HORSHAM  

DAVIE  

NASHVILLE  

OAKLAND  

BETHESDA  

POMONA  

WAUCONDA  

GRANTS  

EDINA  

IRVINE  

CANANDAIGUA 

GRIFFIN  

GUTTENBERG  

BLAIRSVILLE  

KANSAS  CITY  

BAKERSFIELD  

BELLEVUE  

GUMMING  

FORT  LEE  

HAVERHILL  

MONTICELLO 

TUCSON  

CROSSVILLE  


State 


Ml 

VA 

OH 

PA 

MD 

NJ 

CA 

TX 

TX 

AR 

MN 

IN 

SO 

MN 

AR 

MN 

WY 

IL 

Wl 

Ml 

MN 

NY 

IL 

OH 

NY 

MA 

VA 

CA 

SO 

SO 

KS 

CA 

MN 

NY 

TX 

TN 

IL 

CA 

Wl 

IN 

IN 

CA 

CA 

CA 

MO 

NY 

GA 

TX 

NJ 

PA 

FL 

TN 

CA 

MD 

CA 

IL 

NM 

MN 

CA 

NY 

GA 

NJ 

GA 

MO 

CA 

WA 

GA 

NJ 

MA 

AR 

AZ 

TN 
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Mortgagee  name 


City 

State 

AUSTIN 

TX 

OAKLAND  

CA 

INDIANAPOLIS 

IN 

GUNTERSVILLE 

AL 

MIAMI 

FL 

MIAMI 

FL 

NORCROSS  

GA 

MARIETTA  

GA 

AUSTIN  

TX^ 

OSKALOOSA 

lA 

NEW  ORLEANS  

LA 

MARYSVILLE  

CA 

DALLAS  

TX 

COLUMBUS V 

OH          ° 

CHICAGO  

IL 

NEW  YORK  

NY 

SANTA  ANA  HEIGHTS  

CA 

DENVER  

CO 

TEMECULA  

CA 

FT  LUPTON  

CO 

VAN  NUYS  

CA 

PROVO  

UT 

WILTON  MANORS  

FL 

CHERRY  HILL  

NJ 

MIAMI 

FL 

IPSWICH 

MA 

KNOXVILLE  

TN 

SCOTTSBORO 

AL 

OAKTON  

VA 

CHARLOTTESVILLE  

VA 

WEST  JEFFERSON  

OH 

GARDEN  GROVE  

CA 

DENVER  

CO 

FOLSOM  

CA       . 

WOODRIDGE  

IL 

WARWICK  

Rt 

JUNCTION  CITY  

KS 

COLUMBUS  

OH 

KILGORE 

TX 

SILVERDALE  

WA 

KINGSVILLE  

TX 

PUYALLUP  

WA 

SCRANTON  

PA 

SAN  DIEGO  

CA 

BRIDGEPORT  

CT 

LEBANON  

PA 

MARIETTA  

GA 

LEOMINSTER 

MA 

LEXINGTON  

MA 

MORRIS  PLAINS 

NJ 

ASHEVILLE  

NC 

WESTLAKE  VILLAGE  

CA 

FERRIDAY  

LA 

EMPORIA  

KS 

YARMOUTH  

ME 

MADISON  

NE 

SALEM  

OR 

MONARCH  BEACH  

CA 

YOUNGSTOWN  

OH 

ATLANTA  

GA 

RIVERDALE 

GA 

WALDORF  

MD 

RIVERSIDE 

CA 

TAMPE  

AZ 

MIDDLEBORO 

MA 

HOUSTON  

TX 

INDIANAPOLIS  

IN 

BOSTON  

MA 

MECHANICSBURG  

PA 

SEDALIA  

MO 

WEST  HELENA  

AR 

LAGUNA  HILLS  

CA 

HILL  COUNTRV  BANK 

HOLMGREN  aND  ASSOCIATES 

HOME  AMERICA  FINANCIAL  SERVICES  INC 

HOME  BANK 

HOME  LOANS  INC  

HOME  MORTGAGE  FIN  SRVS  CORP  

HOMEOWNERS  FINANCIAL  SERVICES  

HOMEOWNERS  MORTGAGE  WHOLESALERS  INCORP 

HOMEOWNERS  MTG  AND  EQUITY  INC 

HORIZON  FEPERAL  SAVINGS  BANK  

HOWARD  WElt  MORTGAGE  CORP  

HUB  MORTGAGE  SERVICE  INC  

HUDSON  ADVISORS  LLC 
HUNTINGTON  NATIONAL  BANK 
HYDE  PARK  BANK  AND  TRUST  CO 
IBJ  SCHRODER  BANK  AND  TR  CO 
ICI  FUNDING  CORPORATION 
IFS  DIRECT  llsicORPORATED 

IMAGE  MORTGAGE  INC  

INDEPENDENT  BANK 

INDUSTRIAL  B^NK  

INFINITY  FINA^JCIAL  SERVICES  INC  

INTEGRATED  FISCAL  SERVICES  INC 

INTER-BORO  $AVINGS  AND  LOAN 

INTERAMERICAN  FINAN  SER  INC  

IPSWICH  CO-OPERATIVE  BANK  

J  B  CORKLAND  MORTGAGE  CO  

JACOBS  BANK  

JEFFERSON  I^RTGAGE  GROUP  LTD 

JEFFERSON  NATIONAL  BANK  

JEFFERSON  SAVINGS  BANK  

JMJ  FINANCIAL  GROUP 

johnson-anoerson  mortgage  CO 

JSM  financial  INCORPORATED  

JVS  FINANCIAL  GROUP  INC  

JW  RIKER  NORTHERN  Rl  INC   

KANSAS  HOM8  MTG  JUNCT  CITY  INC 

KEMBA  COLUMBUS  CREDIT  UNION  

KILGORE  FIRST  NATIONAL  BANK 

KITSAP  FEDERAL  CREDIT  UNION 

KLEBERG  FIRJT  NAT  MTG  CO  INC  

KZ  MORTGAGf   LLC  

LA  BANK  NA  

LAD  FINANCIA 

LAFAYETTE  AfJiERICAN  BANK  AND  TRUST  CO  .... 

LEBANON  VALLEY  NATIONAL  BANK   

LENDERS  ASSOCIATES  CORP  

LEOMINSTER  (tREDIT  UNION  

LEXINGTON  SAVINGS  BANK 

LIBERTY  MORI  GAGE  SERVICES  INC  DELAWARE 

LOAN  COMPAr  Y  

LOAN  SOURCE  CORPORATION  

LOUISIANA  CE  ^TRAL  BANK  

LYON  COUNTY  STATE  BANK 

M  JAMES  AND  CO  

MADISON  COU^JTY  BANK  

MAGELLAN  MC  RTGAGE  LLC  

MAGNUM  CAPITAL  GROUP  INC  

MAHONING  NATIONAL  BANK 

MAIN  AMERIC/  CAPITOL  LC 

MARGARET  M  3R0WN  INC 

MARYLAND  BA^K  AND  TRUST  COMPANY  NA  

MASTERS  FUNDING  GROUP  INC  

MAXIMA  FINANCIAL  GROUP  

MAYFLOWER  C  OOPERATIVE  BANK  

MBI  MORTGAG  NINETEEN  SIXTY  INC  

MCNAIR  FINAN  ::iAL  GROUP  INC 

MEDICAL  ARE/   FEDERAL  CREDIT  UNION  

MEMBERS  FIRST  FEDERAL  CREDIT  UNION 

MERCANTILE  E  ANK  W  CENTRAL  MO  

MERCHANTS  A  hJD  FARMERS  BANK  

MERCHANTS  B 'VNK  OF  CALIFORNIA  NA 
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Mortgagee  name 


City 


State 


METRO  FINANCIAL  INC  

metropolitan  FINANCIAL  INC 

METROPOLITAN  LIFE  INS  CO 

MEZA  GOLD  MORTGAGE  CORPORATION  

MICAL  MORTGAGE  INC  

MID  AMERICA  BANK  SOUTH 

MID  AMERICA  MORTGAGE  SERVICES 

MID  EAST  FINANCIAL  SERVICES  

MID  FLORIDA  FUNDING  LTD 

MIDAMERICA  BANK 

MIDDLE  TENNESSEE  BANK 

MIDLAND  DATA  SYSTEMS  INC 

MIDWEST  AMERICA  FINANCIAL  CORPORATION 

MIDWEST  AMERICA  MORTGAGE  CORPORATION 

MIDWEST  LOAN  SERVICES  INC 

MILLENNIUM  FUNDING  CORP  

MINNESOTA'S  CREDIT  UNION 

MINNWEST  BANK  DAWSON 

MISSION  NATIONAL  BANK  c 

MONEYLINE  FINANCIAL  SERVICE  INC  

MORRIS  SMITH  FEYH  

MORTGAGE  ACCEPTANCE  CORP  

MORTGAGE  ALTERNATIVES  INC  « 

MORTGAGE  ASSOCIATES  INC 

MORTGAGE  CENTER 

MORTGAGE  CENTER  CORP  - 

MORTGAGE  CONSULTANTS  INC  

MORTGAGE  FINANCIAL  SERVICES  INC 

MORTGAGE  MART  INC  

MORTGAGE  MATTERS  INC 

MORTGAGE  NETWORK  INC 

MORTGAGE  NOW  INC  

MORTGAGE  PLANNING  CORPORATION  

MORTGAGE  PROS  CORP 

MORTGAGE  RESOURCES  INC  

MORTGAGE  SERVICE  CENTER  INC  

MORTGAGE  SERVICE  CENTER  OF  S  FLORIDA  INC 

MORTGAGE  STORE  

MUNICIPAL  CREDIT  UNION 

MURAL  COMPANY  LLC  

MUTUAL  SAVINGS  AND  LOAN  ASSN 

MUTUAL  SAVINGS  ASSN 

NATIONAL  BANK  OF  DAINGERFIELD 

NATIONAL  CITY  BANK  MINNEAPOUS  

NATIONAL  CITY  BANK  OF  PENNSYLVANIA  « 

NATIONAL  HOME  FUNDING  CORPORATION  

NETWORK  LENDERS  OF  AMERICA  INC  

NEVADA  FEDERAL  FINANCIAL  CORP 

NEXUS  FINANCIAL  LLC  

NOREAST  MORTGAGE  CORPORATION  

NORTH  FORK  FINANCIAL  INC  : 

NORTH  PACIFIC  BANK  - 

NORTHAMERICAN  EQUITY  CORP 

NORTHEAST  BANK 

NORTHERN  FINANCIAL  MORTGAGE  CO  

NORTHERN  MORTGAGE  AND  INVESTMENT  LTD 

NORTHWEST  LENDING  ASSOCIATES  

NORTHWEST  NATIONAL  BANK 

NOVA  MORTGAGE  CORPORATION  

NUNEZ  FINANCE  CO 

OAKWOOD  ACCEPTANCE  CORPORATION 

OCALA  NATIONAL  BANK  

OCEANMARK  FINANCIAL  CORP 

OMNI  BANK  

ON-SITE  MORTGAGE  SERVICE 

ONE  VALLEY  BANK— CLARKSBURG 

ONE  VALLEY  BANK  OF  RONCEVERTE 

OZAUKEE  BANK  

PACIFIC  EMPIRE  FUNDING  

PACIFIC  NORTHWEST  FUNDING  GROUP  

PADUCAH  BANK  AND  TRUST  COMPANY 

PAINE  WEBBER  REAL  EST  SEC  INC  


LAS  VEGAS -. 

ORANGE  

NEW  YORK  

RANCHO  CUCAMONGA 

SAN  DIEGO  

MANKATO  

LEAWOOD 

NEW  YORK  

LONGWOOD  „ 

MAPLEWOOD  

COLUMBIA  

KANSAS  CITY  

CHICAGO  

BROOKLYN  PARK  

HOUGHTON  

NORWELL  

EAGAN  

DAWSON 

SAN  FRANCISCO  

ST  LOUIS  

COLUMBUS  

CLOSTER  

SALT  LAKE  CITY  

DIAMOND  BAR  

WEST  SPRINGFIELD  ... 

MILLBRAE  

SMYRNA 

DALLAS  

BLUE  BELL 

INDIANAPOLIS 

SALT  LAKE  CITY  

SOUTHFIELD  

DENVER  

MIAMI 

PHOENIX  

CAMP  SPRINGS  

TAMARAC  

WILLOWBROOK  

NEW  YORK  

PHOENIX  

METAIRIE  

LEAVENWORTH  

DAINAGERFIELD  

MINNEAPOLIS  

PITTSBURGH  

CALABASAS  

UTTLE  NECK  

LAS  VEGAS 

OAKLAND  

ONTARIO 

NEWPORT  BEACH  

TACOMA 

FORT  WAYNE  

MINNEAPOLIS  

CHAGRIN  FALLS  

FLAGSTAFF  

BELLEVUE   

VANCOUVER  

ROCKVILLE  

MIAMI 

GREENSBORO  

OCALA  

HOLLYWOOD 

PONTOON  BEACH  

CARMEL  

CLARKSBURG  ..„ 

RONCEVERTE  

CEDARBURG  

LAKE  FOREST  

PALM  SPRINGS 

PADUCAH  

NEW  YORK  


NV 

CA 

NY 

CA 

CA 

MN 

KS 

NY 

FL 

MN 

IN 

MO 

IL 

MN 

Mi 


CA 

MO 

OH 

NJ 

UT 

CA 

MA 

CA 

QA 

TX 

PA 

IN 

UT 

Ml 

CO 

FL 

AZ 

MD 

FL 

IL 

NY 

AZ 

LA 

KS 

TX 

MN 

PA 

CA 

NY 

NV 

NJ 

CA 

CA 

WA 

IN 

MN 

OH 

AZ 

WA 

WA 

MD 

FL 

NO 

FL 

FL 

IL 

IN 

WV 

WV 

Wl 

CA 

CA 

KY 

NY 
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Mortgagee  name 


PALM  BEACH 


FINANCIAL  NETWORK  INC 


PIONEER  Cmi 
PIONEER  FEDI 
PIONEER  SAVi 
PLATINUM  MC 


PALMYRA  STATE  BANK 

PAN-AMERICAN  LIFE  INS  CO  

PAWLING  SAVINGS  BANK  

PENNIES  TO  rilLLIONS  INC  

PEOPLES  BAKK 

PEOPLES  MOIITGAGE  CORPORATION 

PERPETUAL  SWINGS  BANK  FSB 

PFG  INC  

PFI  BANCORP'INC ; 

PHOENIX  HOME  LENDING  INC  

PHOENIX  HOME  MORTGAGE  CORP 

PINNACLE  FUNDING  GROUP 

PIONEER  BANK  CHATTANOOGA  

PIONEER  BANK  FSB  

tENS  BANK 

ERAL  SAVINGS  BANK  

>JGS  AND  LOAN  ASSOC  FSLA  

^TGAGE  : 

PLATTSMOUTW  STATE  BANK  

PNC  BANK  KENTUCKY  INC .: 

PNC  BANK  OHIO  NA  

POINSETT  BANK  FSB  „ 

POLICE  AND  F  RE  FEDERAL  CU  

POLLARI  WRIGHT  INC  

POST  OAK  Flh^NCIAL  LLC  

PREFERRED  QQUITY  MORTGAGE  CORP  

PREMIER  BANk  

PRESERV  FINANCIAL  INC  

PRESIDENTIAL  MTG  AND  FINAN  INC  

PRESTIGE  MORTGAGE  INC  

PRESTIGE  MORTGAGE  LLC  

PRIME  BANK  OF  CENTRAL  FLORIDA  

PRIME  FINANCIAL  NETWORK  INC  

PRIME  MORTa/\GE  INVESTORS  

PRIMERCHAN'n  CAPITAL  CORPORATION  

PROVIDENT  MiiT  LIFE  INS  PHIL  

QMDINC  J 

R  AND  J  MORTJGAGE  SERVICE  INC 

R  E  I  INC  1 

RANCHO  MORTGAGE  CORPORATION  

REDLANDS  FEDERAL  SAVINGS  AND  LOAN  ASSN  

REHABILITATION  LOAN  CORP  

RELOCATION  ^ORTGAGE  SERVICE  INC 

3URITY  BANK  FSB  

FINANCIAL  SRVS  INC 

pRTGAGE  BANKING  

Mortgage  llc 

rtgage  inc 

)RTGAGE  UNLIMITED  INC  

RIO  GRANDE  MORTGAGE  CORP  

RIVER  VALLEY  i MORTGAGE  INC  

RIVERTON  STATE  BANK  

RMST  MORTGAGE  INC  

ROCKINGHAM  HERITAGE  BANK  

ROKLOUD  FUNDING  INC  

ROSLYN  SAVINGS  BANK 

ROTHSCHILD  FINANCIAL  GROUP 

ROYAL  MORTGAGE  INC  

SAFE  RITE  CAfflTAL  CORP  

SANDWICH  COOPERATIVE  BANK  

SANDY  SPRING  NATIONAL  BANK— MD  

SANTIAM  MOR'  GAGE  MORTGAGE  CORP 

SASCO  INC 

SEABOARD  EMPLOYEES  CREDIT  UNION  

SECURED  LEN OERS  MORTGAGE 

SECURITY  BAN  K  AND  TRUST  CO  .\ 

SECURITY  BANK  HARRISON  

SECURITY  MTC  AND  INVESTMENT  CO  

SECURITY  STATE  BANK 

SECURITY  TRUST  AND  SAVINGS  BANK  


REPUBLIC  SEC 
RESIDENTIAL 
RESIDENTIAL 
RESIDENTIAL 
RICHLAND  MOl 
RICK  BAILEY 


City 


JUPITER  

WEST  QUINCY  

NEW  ORLEANS  

FISHKILL  

UPLAND  

SANDY  HOOK 

UNION  ^ 

CEDAR  RAPIDS  

ENCINO  

INDIANAPOLIS 

TEMPE  

ROCKVILLE  

FT  MYERS 

CHATTANOOGA  

CHATTANOOGA  

RENO 

WINCHESTER  

IRVINE" 

ROSEVILLE  

PLATTSMOUTH  

LOUISVILLE  

CINCINNATI  

GREENVILLE  

PHILADELPHIA  

SAN  JOSE  

HOUSTON  

INDIANAPOLIS  

JEFFERSON  CITY  

DENVER  

ORANGE  

SAN  ANTONIO  

SOUTHINGTON  

TITUSVILLE  

LAJOLLA  

CORAL  GABLES  

SHERMAN  OAKS  

BERWYN  

DENVER  

LEDGEWOOD  

ORANGE  

UPLAND  

REDLANDS  

KANSAS  CITY  

PLYMOUTH  

WEST  PALM  BEACH  .... 

HOLLYWOOD •. 

HAUPPAUGE  

OGDEN  

FORT  WORTH  

ARCATA  

ALBUQUERQUE  

ROSEVILLE  

RIVERTON  

NORTH  PROVIDENCE  . 

HARRISONBURG 

SARASOTA  

ROSLYN  

OCALA  

HUNTINGTON  WOODS 

SOLVANG  

SANDWICH  

SILVER  SPRING  

LEBANON  

ENCINO  

JAACKSONVILLE  

MERCED  

LAWTON 

HARRISON  

INWOOD  

ABILENE  

SHENANDOAH  


SENIOR  LOAN  OENTER  INC |  CARMICHAEL 


State 


FL 

MO 

LA 

NY 

CA 

KY 

NJ 

lA 

CA 

IN 

AZ 

MD 

FL 

TN 

TN 

NV 

KY 

CA 

MN 

NE 

KY 

OH 

SO 

PA 

CA 

TX 

IN 

MO 

CO 

CA 

TX 

CT 

FL 

CA 

FL 

CA 

PA 

CO 

NJ 

CA 

CA 

CA 

MO 

MN 

FL 

FL 

NY 

UT 

TX 

CA 

NM 

MN 

WY 

Rl 

VA 

FL 

NY 

FL 

Ml 

CA 

MA 

MD 

OR 

CA 

FL 

CA 

OK 

AR 

WV 

TX 

lA 

CA 
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Title  II.— Mortgagees  Withdrawn— Continued 


Mortgagee  name 

SENTINEL  MORTGAGE  LLC  

SERVE  CORPS  MORTGAGE  INC  

SHARON  CREDIT  UNION  

SHELTER  MORTGAGE  SERVICES  INC  

SHOPTAW  JAMES  INC  

SHORE  BANK 

SHORE  BANK  AND  TRUST 

SHORELINE  FUNDING  

SILSBEE  STATE  BANK  

SOUTH  CAROLINA  FEDERAL  SAVINGS  BANK  

SOUTHCOAST  FINANCIAL  GROUP  

SOUTHERN  FINANCIAL  MORTGAGE  CORP 

SOUTHERN  HERITAGE  MORTGAGE ^ 

SOUTHERN  STATES  FUNDING 

SOUTHLAND  MORTGAGE  FINANCING  CORP 

SOUTHSIDE  BANK 

SOUTHWEST  FEDERAL  SAVINGS  AND  LOAN  ASSN  .... 

SPOKANE  RAILWAY  CREDIT  UNION  

STALLION  CAPITAL  INC 

STATE  BANK  LA  CROSSE  

STATE  SAVINGS  BANK 

STATE  STREET  BANK  AND  TRUST  COMPANY  NA  

STATE  TEACHERS  RT  BOARD  OHIO  

STOCKMENS  NATIONAL  BANK 

STUART-WRIGHT  MTG  FUNDING  COR 

SUBURBAN  FEDERAL  SAVINGS  FSB  

SUMMIT  BANK  

SUMMIT  FUNDING  INC  

SUMMIT  SAVINGS  FSB  

SUN  CITY  BANK 

SUN  FEDERAL  FINANCIAL  COFtP 

SUN  PACIFIC  FUNDING  INC 

SUN  WORLD  NA  

SUNTRUST  BANK  SOUTH  CENTRAL  TN  

SUNTRUST  BANK  TALLAHASSEE  NA 

SUNTRUST  FINANCIAL  CORP  

SUNWEST  BANK  OF  FARMINGTON  

SUPERIOR  MORTGAGE  SERVICES  INC 

SUTTER  MORTGAGE  CORPORATION  

TAG  FUNDING  CORP  

TENNESSEE  BANK  AND  TRUST 

TEXAS  CAPITAL  MORTGAGE  

THE-HOMETOWN  BANK 

THIRD  FEDERAL  SAVINGS  BANK 

TINTON  FALLS  STATE  BANK  

TOM  WOOD  MORTGAGE  INC 

TOWER  FINANCIAL  SERVICES  LLC  

TOWNE  CENTER  PROPERTIES  INCORPORATED 

TOWNE  SQUARE  MORTGAGE 

TOYOTA  MOTORS  FEDERAL  CR  UN  

TRANS-MUTUAL  MORTGAGE  BANKERS 

TRANSFINANCIAL  BANK 

TRENTON  SAVINGS  BANK 

TRI  COUNTY  STATE  BANK 

TRI  STAR  AMERICA  MORTGAGE  CORP 

TRI-STAR  FUNDING  CORPORATION  

TRINIDAD  MORTGAGE  

TURNER  MORTGAGE  CORP 

TWENTIETH  CENTURY  FOX  FCU 

U  S  MORTGAGE  CONSULTANTS  INC 

UBS  MORTGAGE  FINANCE  INC 

UNICOR  MORTGAGE  INC  

UNIFED  MORTGAGE  CORP  

UNIFIRST  FEDERAL  SAVINGS  BANK  

UNION  BANK  OF  MENA  

UNION  PLANTERS  BANK  LAKEWAY  AREA  

UNITED  BANK  AND  TRUST  CO 

UNITED  BANK  OF-PHILADELPHIA  _ 

UNITED  CENTRAL  BANK  

UNITED  HOME  LENDING  SERVICES  INC  

UNITED  LENDING  COMPANIES  INC 

UNITED  MORTGAGE  INC 


City 

TUCSON  

NAPERVILLE 

SHARON  

CHERRY  HILL  

ATLANTA  

ONLEY  

CLEVELAND 

LONG  BEACH  

SILSBEE  

COLUMBIA  

NORTH  DARTMOUTH  ... 

GUMMING   

ATLANTA  

WINTER  PARK  

FORT  WALTON  BEACH 

TAPPAHANNOCK  

CHICAGO  

SPOKANE  

RANCHO  CUCAMONGA 

LA  CROSSE  

DUBLIN  

NEW  YORK  

COLUMBUS  

RUSHVILLE  

MURRAY  

HARVEY 

AKRON  

LAS  VEGAS 

ROHNERT  PARK  

SUN  CITY  

MIAMI 

SANTA  ANA  

EL  PASO  : 

LAWRENCEBURG  

TALLAHASSEE  

HOLLYWOOD 

FARMINGTON  

LANHAM  . : 

WALNUT  CREEK  

WOODLAND  HILLS 

MEMPHIS  

HOUSTON  

CLYDE  

NEWTOWN 

TINTON  FALLS  

INDIANAPOLIS 

PASADENA  

CERRITOS  

SAN  DIEGO 

TORRANCE  

CORAL  GABLES  

BOWLING  GREEN  

LAWERENCEVILLE  

CHAMBERLAIN  

TOLEDO  ■ 

DALUVS  ^.. 

TRINIDAD  

MIAMI  LAKES  

LOS  ANGELES 

LAS  VEGAS 

NEW  YORK  .-. 

BATON  ROUGE  

SAN  DIEGO  

HOLLYWOOD 

MENA 

KNOXVILLE  

VERSAILLES  

PHILADELPHIA  

GARLAND  

CHARLESTON  

RAMSEY  

TULSA  


State 


AZ 

H. 

MA 

NJ 

GA 

VA 

OH 

CA 

TX 

SO 

MA 

GA 

GA 

PL 

PL 

VA 

IL 

WA 

CA 

Wl 

OH 

NY 

OH 

NE 

UT 

IL 

OH 

NV 

CA 

AZ 

PL 

CA 

TX 

TN 

PL 

PL 

NM 

MD 

CA 

CA 

TN 

TX 

NC 

PA 

NJ 

IN 

MD 

CA 

CA 

CA 

PL 

KY 

NJ 

SO 

OH 

TX 

CO 

PL 

CA 

NV 

NY 

LA 

CA 

PL 

AR 

TN 

KY 

PA 

TX 

WV 

NJ 

OK 
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Mortgagee  name 


City 

MARION 

VIRGINIA  BEACH 

AURORA  

LITTLE  ROCK 

ALBUQUERQUE  . 

SPOKANE  

VICTORIA  

CORCX)VA 

PORT  ORCHARD 

VILLA  PARK  

RIDGEFIELD  

NAPA  

COLUMBUS  

MILPITAS 

WEST  ALUS 

WILDOMAR  

EL  CENTRO  

DENVER  

TEXARKANA  

PORTLAND  


State 


UNITED  SECURI  FY  SAVINGS  BANK  

UNITED  SOUTHf  RN  MORTGAGE  CORP  ROANOKE 
US  CREDIT  CORP 
US  MORTGAGE  |nC 


US  NEW  MEXICO  FEDERAL  CU  „... 

USB  MORTGAGS  COMPANY  INC  

VICTORIA  STAT6  BANK  

VICTORY  BANK  AND  TRUST  COMPANY  .. 

VIKING  MORTGAGE  SERVICES  INC  

VILLA  PARK  TRUST  AND  SAVINGS  BANK 

VILLAGE  BANK  AND  TRUST  CO  

VINTAGE  BANK  j 

W  LYMAN  CASE  AND  CO  

WEALTHWISE  INVESTMENT  CORP  

WEST  ALLIS  SAVINGS  BANK  SA 

WESTERN  CAPITAL  FUNDING  INC  

WESTERN  MORTGAGE  EXPRESS  

WESTMONT  MOfTTGAGE  SERVICES  INC  . 

WHITE  OAK  MOftTGAGE  

WILSHIRE  FUNDING  CORPORATION 


lA 

VA 

CO 

AR 

NM 

WA 

MN 

TN 

WA 

IL 

CT 

CA 

OH 

CA 

Wl 

CA 

CA 

CO 

TX 

OR 


Dated:  January  jl,  2000 
William  C.  Apgu , 

Assistant  Secretai  yfc 
Housing  Commissioner, 
Review  Board 

(PR  Doc.  00-2893 

■LUNG  CODE  4210-i  17-P 


'or  Housing-Federal 
;  Chairman. Mortgagee 

Filed  2-10-00;  8:45  am] 


DEPARTMENT  {OF  THE  INTERIOn 

Rsh  and  WlldHfe  Service 

Announcamenl  ol  Propoaad  Change  to 
AH  Endangeref^  Species  Act  Section 
KHaKIHA)  Pentitts  Issued  for  ttte 
Quino  Checkerspot  Butterfly 
{Euphydryas  eHltha  qulnc^ 

agency:  Fish  a4d  Wildlife  Service, 
Interior.  i 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  modify  all 
scientific  resea]k:h  permits  issued 
pursuant  to  secjion  10(a)(1)(A)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  for  the  Quino 
checkerspot  bufterfly  to  authorize  the 
following  activities:  survey  by  pursuit; 
capture;  handlec  release;  and  with  prior 
approval  from  tne  Service,  purposefully 
kill  for  the  collaction  of  voucher 
specimens.        | 

DATES:  Written  comments  on  this 

proposed  action  must  be  received  on  or 

before  March  11,  2000. 

ADDRESSES:  Written  data  or  comments 

should  be  submitted  to  the 

Chief  Endanger  3d  Species,  Ecological 

Services,  Fish  a  ad  Wildlife  Service,  911 

NE.  11th  Avenie,  Portland,  Oregon 

97232-4181;  Fex:  (503)  231-6243.  All 

conmients  rece:  ved,  including  names 

and  addresses,  ivill  become  part  of  the 


official  administrative  record  and  may 
be  made  available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  O'Brion,  Ecological  Services, 
Fish  and  Wildlife  Service,  911  NE.  11th 
Avenue,  Portiand,  Oregon  97232-4181; 
Fax:  (503)  231-6243. 

SUPPLEMENTARY  INFORMATION: 

Background 

Currently  all  permits  issued  pursuant 
to  section  10(a)(1)(A)  of  the  Act  to 
conduct  presence  or  absence  surveys  for 
the  Quino  checkerspot  butterfly  only 
authorize  permittees  to  pursue  the 
butterfly  when  conducting  surveys,  and 
no  capture  or  handling  of  individuals  is 
allowed.  The  Service  would  like  to 
amend  permits  to  authorize  permittees 
to  captiire  and  handle  individuals  in 
order  to  confirm  identification  and 
either  release  individuals  at  the  capture 
site  or  potentially  kill  them  for  voucher 
specimens  with  prior  approval  from  the 
Service.  This  amendment  will  ensure 
that  any  changes  made  to  the 
management  of  the  Quino  checkerspot 
butterfly  are  based  on  confirmed  new 
locations. 

Dated:  February  4,  2000. 
Cjmthia  U.  Barry, 

Regional  Director,  Region  1,  Portland,  Oregon. 
[FR  Doc.  00-3065  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

Notice  of  Intent  To  PrefMre  an 
Environmental  Impact  Statement  for 
issuance  of  a  Permit  To  Incidentally 
Talrn  Threatened  and  Endangered 
Species  in  Association  wrtti  a  Habitat 
Conservation  Plan  for  tlie  Metro  Air 
Pari!  Protect  in  the  Natomas  Basin, 
Sacramento  County,  CA 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTK)N:  Notice  of  intent. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service  (Service),  are  considering 
approval  of  a  Habitat  Conservation  Plan 
(Plan)  and  issuance  of  an  Endangered 
Species  Act  Incidental  Take  Permit 
imder  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  to  the  Metro 
Air  Park  Property  Owners  Association 
(Association),  a  non-profit  mutual 
benefit  corporation  representing  138 
individual  property  owners.  The  permit 
would  authorize  incidental  take  of  listed 
species  and  luilisted  species  that  may  be 
listed  in  the  future.  Incidental  taking  of 
listed  species  could  occur  as  a  result  of 
development  of  the  Metro  Air  Park 
industrial  park  project  and  from  rice 
farming  activities. 

Pxirsuant  to  the  National 
Environmental  Policy  Act,  the  Service 
intends  to  prepare  an  Enviroimiental 
Impact  Statement  addressing  our 
proposed  action  of  approving  the  Plan 
and  issuance  of  an  incidental  take 
p)ermit.  The  Plan  covers  an  area  of  1,892 
acres  within  the  Metro  Air  Park 
Planning  Area  in  the  Natomas  Basin, 
Sacramento  Coimty,  California.  The 


Federal  Register / Vol.  65,  No.  29 /Friday,  February  11,  2000 /Notices 


7051 


Plan  addresses  the  federally  threatened 
giant  garter  snake  [Thamnophis  gigas), 
Aleutian  Canada  goose  [Branta 
canadensis  leucopareia),  valley 
elderberry  longhom  beetle  (Desmocems 
califomicus  dimorphus),  and  10 
currently  unlisted  species  and  their 
habitats.  The  Plan  creates  a  process  for 
the  issuance  of  permits  imder  the 
Federal  Endangered  Species  Act,  and 
the  California  Endangered  Species  Act. 

This  notice  describes  the  proposed 
action  and  possible  alternatives,  invites 
public  participation  in  the  scoping 
process  for  preparing  the  Environmental 
Impact  Statement,  solicits  written 
comments,  and  identifies  the  Service's 
official  to  whom  questions  and 
comments  concerning  the  proposed 
action  and  the  Environmental  Impact 
Statement  may  be  directed. 
DATES:  Written  conunents  are 
encouraged  and  should  be  jeceived  on 
or  before  March  13,  2000. 
ADDRESSES:  Information,  comments,  or 
questions  related  to  preparation  of  the 
Environmental  Impact  Statement  and 
the  National  Environmental  Policy  Act 
process  should  be  submitted  to  Wayne 
White,  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Sacramento  Fish  and 
Wildlife  Office,  2800  Cottage  Way,  W- 
2605,  Sacramento,  California  95825. 
Written  comments  may  also  be  sent  by 
facsimile  to  telephone  (916)  414-6711. 
FOR  FURTHER  INF0RMATK3N  COrfTACT:  Lori 
Rinek,  Fish  and  Wildlife  Biologist,  or 
Vicki  Campbell,  Division  Chief,  at  the 
Sacramento  Fish  and  Wildlife  Office, 
telephone  (916)  414-6600.  Persons 
wishing  to  obtain  background  material 
should  contact  Victoria  Harris,  Thomas 
Reid  and  Associates,  560  Waverley 
Street,  Suite  201,  P.O.  Box  880,  Palo 
Alto,  California  9430Uelephone  (650) 
327-0429. 
SUPPLEMENTARY  INFORMATION 

Availability  of  Documents 

Docimients  will  also  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  (7:30  a.m. 
to  4:30  p.m.,  Monday  through  Friday)  at 
the  Sacramento  Fish  and  Wildlife  Office 
address  provided  above. 

Background 

Listed  wildlife  species  are  protected 
against  "take  "  pursuant  to  section  9  of 
the  Act.  That  is,  no  one  may  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  or  collect  listed  animal 
species,  or  attempt  to  engage  in  such 
conduct  (16  U.S.C.  1538).  The  Service, 
however,  may  issue  permits  to  take 
listed  animal  species  if  such  taking  is 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 


governing  permits  for  endangered 
species  are  at  50  CFR  17.22  and  17.32. 

In  accordance  with  the  requirements 
for  obtaining  an  incidental  take  permit, 
the  Association  has  developed  a  Plan. 
The  goals  of  the  Plan  are  to  conserve 
listed  and  unlisted  species  and  their 
habitat  while  accommodating  otherwise 
lawful  land  uses. 

The  Plan  study  area  comprises  1 ,892 
acres  within  the  Natomas  Basin  in 
Sacramento  County,  California. 
Agriculture  is  the  dominant  land  use  in 
the  Natomas  Basin  and  on  the  Metro  Air 
Park  site.  The  predominant  crops  are 
rice,  com,  sugar  beets,  grain,  tomatoes, 
and  pasture.  Natural  and  uncultivated 
vegetation  types  are  interspersed 
throughout  the  agricultural  areas  of  the 
Natomas  Basin.  Natural  areas  are  found 
primarily  along  irrigation  canals, 
drainage  ditches,  pasture,  and 
uncultivated  fields.  The  borders  of 
drainage  canals  are  often  associated 
with  narrow  strips  of  emergent 
vegetation  and/or  wooded  riparian 
areas. 

Portions  of  the  Natomas  Basin  that  are 
within  the  jurisdiction  of  the  City  of 
Sacramento  are  included  in  the  Natomas 
Basin  Habitat  Conservation  Plan  which 
was  completed  by  the  City  of 
Sacramento  in  November,  1997.  The 
Metro  Air  Park  project  is  described  in 
the  Natomas  Basin  Habitat  Conservation 
Plan,  but  because  the  Metro  Air  Park 
project  is  outside  the  City  limits,  the 
project  cannot  be  covered  by  the  City's 
incidental  take  permit.  Therefore,  the 
Association  is  seeking  a  separate 
incidental  take  permit  for  the  Metro  Air 
Park  project.  Take  could  occur  as  a 
result  of  urban  development  of  the 
Metro  Air  Park  industrial  park  project 
and  fi-om  rice  farming  activities. 

Under  the  Plan,  the  Association 
proposes  to  minimize  and  mitigate  the 
effects  of  urban  development  by 
participating  in  the  basin-wide 
conservation  program  set  up  for  the 
entire  Natomas  Basin  which  is    , 
described  in  the  Natomas  Basin  Habitat 
Conservation  Plan.  The  focus  of  this 
basin-wide  conservation  program  is  on 
the  preservation  and  enhancement  of 
ecological  communities  that  support 
species  associated  with  wetland  and 
upland  habitats.  Through  the  payment 
of  development  fees,  one-half  acre  of 
mitigation  land  would  be  established  for 
every  acre  of  land  developed  within  the 
Plan  area.  The  mitigation  land  would  be 
acquired  and  managed  by  the  Natomas 
Basin  Conservancy,  a  non-profit 
conservation  organization  established  to 
implement  the  Natomas  Basin  Habitat 
Conservation  Plan.  Mitigation  fee 
amounts  and  the  mitigation  strategy  for 
the  Plan  would  be  subject  to  the  same 


adjustments  required  imder  the 
Natomas  Basin  Habitat  Conservation 
Plan.  The  Plan  also  includes  take 
avoidance  and  minimization  measures 
that  include  the  requirement  for 
landowners  to  conduct  pre-construction 
species  surveys  and  to  carry  out 
minimization  measures  prior  to  site 
development. 

Although  the  consultant  for  the 
applicant,  Thomas  Reid  and  Associates, 
will  prepare  the  draft  Environmental 
Impact  Statement,  the  Service  will  be 
responsible  for  its  content  and  scope. 

"The  Environmental  Impact  Statement 
will  consider  the  proposed  action 
(issuance  of  a  section  10(a)(1)(B) 
Endangered  Species  Act  permit  to  the 
Association)  and  a  reasonable  range  of 
alternatives.  Potential  alternatives  may 
include  different  entities  as  the 
permittee  (e.g.,  the  County  or  individual 
land  owners),  and  a  No  Action 
alternative.  If  the  County  were  the 
permittee,  then  the  Association  and 
landowners  would  delay  development 
of  the  Metro  Air  Park  project  until  the 
County  obtained  a  section  10(a)(1)(B) 
permit  for  areas  under  its  jurisdiction  in 
the  Natomas  Basin.  If  each  individual 
land  owner  were  the  permittee  then 
separate  incidental  take  permits  would 
need  to  be  processed.  The  No  Action 
alternative  would  involve  the  Service 
not  issuing  a  section  10(a)(1)(B)  permit. 

Environmental  review  of  the  Plan  will 
be  conducted  in  accordance  with  the 
requirements  of  the  1969  National 
Environmental  Policy  Act.  as  amended 
(42  U.S.C.  4321  et  seq.).  National 
Environmental  Policv  Act  regulations 
(40  CFR  parts  1500-1508).  other 
appropriate  regulations,  and  Service 
procedures  for  compliance  with  those 
regulations.  This  notice  is  being 
furnished  in  accordance  with  Section 
1501.7  of  the  National  Environmental 
Policy  Act  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
public  on  the  scope  of  issues  to  be 
addressed  in  the  Environmental  Impact 
Statement. 

Comments  and  participation  in  the 
scoping  process  are  solicited.  The 
Natomas  Basin  Habitat  Conservation 
Plan,  upon  which  the  Metro  Air  Park 
project  is  based,  was  subject  to 
extensive  public  review  through  the 
City  of  Sacramento's  California 
Environmental  Quality  Act  process 
(Initial  Study  and  Negative  Declaration. 
6/97),  and  the  Federal  review  process 
(National  Environmental  Policy  Act 
Environmental  Assessment.  December 
1997).  All  of  the  issues  associated  with 
this  project  have  been  thoroughly 
addressed  under  the  California 
Environmental  Quality  Act  compliance 
process.  The  Service's  Environmental 
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Impact  Stateme  it  will  be  examining  the 
same  issues  tha  have  been  dealt  with 
under  the  Califc  mia  Environmental 
Quality  Act  as  \  /ell  as  any  others  that 
may  arise. 

The  primary  purpose  of  the  scoping 
process  is  to  id«  ntify  rather  than  to 
debate  the  signi  icant  issues  related  to 
the  proposed  adtion.  Interested  persons 
are  encoiuaged  to  provide  comments  on 
the  scope  of  issi  tes  and  alternatives 
addressed  in  thi  t  draft  Environmental 
Impact  Stateme  it. 


Dated:  February 
Elizabeth  H.  Stevens 

Deputy  Manager. 
Operations  Office 
(FR  Doc.  00-3181 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indlflfn  Affairs 

Ctianges  in  the  internal  Processing  of 
Federal  Acknowledgment  Petitions 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 


SUMMARY:  Notic  e  is  hereby  given  that 
the  Assistant  S<  cretary — Indian  Affairs 
( AS-IA)  is  chan  ging  certain  internal 
procedxues  for  |  irocessing  petitions  for 
federal  acknow  edgment  as  an  Indian 
tribe,  and  clarif  dng  other  procedures. 
These  revised  p  rocedures  do  not  change 
the  acknowled^  ment  regulations.  25 
CFR  Part  83. 

DATES:  These  cl  langes  are  effective  as  of 
February  11,20  DO.  They  are  to  apply  to 
all  future  proposed  findings,  except  for 
Little  Shell  of  Montana  petitioner,  and 
to  all  future  fintl  determinations,  except 
for  the  Cowlitz  petitioner,  where 
technical  repor  s  have  been  prepared 
already. 

FOR  FURTHER  INFORMATION  CONTACT: 

Acting  Director  Duane  Birdbear,  Office 
of  Tribal  Services,  Bureau  of  Indian 
iptreet,  N.W., 
:.  20240,  Attention: 
Branch  of  Acknowledgment  and 
Research,  Mailf  top  466Q-MIB.  (202) 
208-3463. 

SUPPLEMENTARM 


Affairs,  1849  C 
Washington,  D 


Introduction 


1! 


This  notice 
exercise  of  autHoritv 
552(a);  5  U.S.C 
43  U.S.C.  1457 
of  authority  de^gated 
of  the  Interior 
Secretary — Indian 
Departmental 


INFORMATION: 


published  in  the 

under  5  U.S.C. 
301:  25  U.S.C.  2  and  9; 
and  under  the  exercise 
by  the  Secretary 
the  Assistant 
Affairs  by  209 
l^anual  8. 


To  reduce  the  ciuxent  delays  in 
reviewing  petitions  for 
acknowledgment,  the  AS-IA  is  changing 
certain  internal  procediu'es  for 
processing  acknowledgment  petitions, 
and  clarifying  other  procedures.  The 
current  acknowledgment  process  has  a 
substantial  backlog  resulting  in  delays 
of  several  years  before  review  is  begim 
of  a  petition  that  is  ready  for  active 
consideration  and  before  there  is  a  final 
resolution  of  a  petition  on  its  merits.  It 
is  essential  to  change  the  internal 
processes  so  that  acknowledgment 
decisions  may  be  made  in  a  more  timely 
manner. 

The  acknowledgment  process  is  based 
on  the  regulations  in  25  CFR  Part  83, 
first  issued  in  1978  and  revised  in  1994. 
No  specific  legislation  established  the 
acknowledgment  process.  An  agency 
may  change  its  procedures  and 
implementation  of  its  own  regulations 
where  these  changes  do  not  contradict 
or  alter  the  regulations.  These  revised 
procediu'es  do  not  change  the 
acknowledgment  regulations.  Rather, 
these  changes  provide  a  different  means 
of  implementing  the  existing 
regulations.  This  Federal  Register 
notice  is  to  advise  petitioners,  interested 
parties,  and  the  public  of  these  changes. 
Petitioners  and  interested  parties  will  be 
provided  a  copy  of  this  notice  of 
changes  in  procedures  by  first  class 
mail. 

After  issuance  of  a  proposed  finding 
in  Little  Shell  and  a  final  determination 
in  Cowlitz,  the  Branch  of 
Acknowledgment  and  Research  (BAR) 
will  still  have  five  active  cases  awaiting 
completion  of  a  proposed  finding.  The 
BAR  has  not  started  the  evaluation  of 
foiu'  cases  awaiting  a  final 
determination  (two  of  which  have  been 
ready  for  more  than  two  years),  and 
three  cases  which  are  awaiting  amended 
or  second  proposed  findings.  In 
addition,  there  are  now  11  completed 
petitions  awaiting  active  consideration 
which  have  not  been  reviewed.  Six  of 
these  have  been  ready  for  review  for 
more  than  three  years.  New  letters  of 
intent  and  documented  petitions  are 
continuing  to  be  received  in  substantial 
numbers.  There  is  no  reason  to  believe 
that  the  number  of  requests  for 
acknowledgment  received  by  the 
Department  will  decline  in  the 
foreseeable  future. 

At  the  same  time,  there  are  other 
substantial  demands  on  the  time  of  the 
BIA's  staff  which  will  continue  to 
reduce  the  proportion  of  their  time 
available  for  evaluation  of  petitions.  For 
example,  petitioners  and  third  parties 
frequently  request  an  independent 
review  of  acknowledgment  final 
determinations  by  the  Interior  Board  of 


Indian  Appeals  (IBIA),  requiring  the  BIA 
to  prepare  the  record  and  responses  to 
issues  referred  by  the  IBIA.  In  addition, 
the  BIA  is  currently  responding  to 
litigation  in  at  least  five  lawsuits 
concerning  acknowledgment  decisions. 
Finally,  there  are  substantial  numbers  of 
Freedom  of  Information  Act  (FOIA) 
requests  which  require  the  BIA  to  copy 
the  voliuninous  records  of  current  and 
completed  cases.  There  is  no  anticipated 
decrease  in  these  types  of  required  work 
in  the  foreseeable  future. 

In  light  of  the  backlog  and  other 
demands  on  the  time  of  the  BIA  staff,  it 
is  necessary  to  make  whatever 
procedural  changes  are  possible  within 
the  framework  of  the  existing 
regulations  in  order  to  resolve  more 
expeditiously  pending  petitions  for 
acknowledgment. 

Changes  in  Procedures 

Under  the  regulations,  the  petitioner 
has  the  burden  to  present  evidence  that 
it  meets  the  mandatory  criteria.  Section 
83.5(c)  of  the  acknowledgment 
regulations,  describing  the  duties  of  the 
Department,  states  that:  "the 
Department  shall  not  be  responsible  for 
the  actual  research  on  the  part  of  the 
petitioner." 

Section  83.10(a)  of  the  regulations 
provides  that  the  AS-IA  may  "initiate 
other  research  for  any  purpose  relative 
to  analyzing  the  docvunented  petition 
and  obtaining  additional  information 
about  the  petitioner's  status."  This 
language  makes  action  on  the  part  of  the 
AS-IA  discretionary  and  does  not 
nlandate  that  any  additional  research  be 
carried  out.  In  the  past,  under  the 
authority  of  this  section,  substantial 
additional  research  often  has  been 
conducted  by  BIA  staff  to  supplement  a 
petitioner's  research,  especially  where 
deficiencies  remained  even  after 
extensive  technical  assistance  had  been 
provided  to  the  petitioner.  The  present 
demands  on  BIA  staff  time  and  the 
backlog  of  cases  mandate  that  this 
research  no  longer  be  done. 

The  AS-IA  is  therefore  directing  the 
BIA  that,  in  conducting  its  review  of 
petitions  and  third  party  comments,  it  is 
not  expected  or  required  to  locate  new 
data  in  any  substantial  way.  Staff 
research  is  to  be  limited  to  that  needed 
to  verify  and  evaluate  the  materials 
presented  by  the  petitioner  and 
submitted  by  third  parties.  The  BIA's 
review  of  a  petition  shall  be  limited  to 
evaluating  the  arguments  presented  by 
the  petitioner  and  third  parties  and  to 
determining  whether  the  evidence 
submitted  by  the  petitioner,  or  by  third 
parties,  demonstrates  that  the  petitioner 
meets  each  of  the  criteria.  The  BIA  is 
expected  to  use  its  expertise  and 
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knowledge  of  sources  to  evaluate  the 
accuracy  and  reliability  of  the 
submissions.  In  cases  where  petitioners 
or  third  parties  submit  data  that  they 
have  not  analyzed,  the  BIA  shall  not 
itself  conduct  extensive  analysis  of 
these  data  to  demonstrate  that  the 
criteria  have  or  have  not  been  met,  but 
shall  refer  the  responsibility  for  analysis 
to  the  petitioner  or  third  parties  to  be 
completed  during  the  comment  period. 

A  proposed  finding  represents  the 
agency's  conclusions  at  the  time  that 
finding  is  made,  based  on  the  evidence 
in  the  record.  One  purpose  of  the 
comment  period  on  the  proposed 
finding  is  to  give  the  petitioner  and 
third  parties  an  opportunity  to  present 
additional  evidence  in  response  to  the 
deficiencies  and  weaknesses  in  the 
petition  which  were  defined  by  the 
proposed  finding.  Submissions  by  the 
petitioner  and  third  parties  during  the 
comment  period,  rather  than  BIA 
research,  is  the  appropriate  means  to 
remedy  such  deficiencies. 

Once  the  regulatory  time  frame  for 
active  consideration  has  begun  on  a 
proposed  finding,  the  BIA  will  not 
consider  additional  materials  submitted 
by  petitioners  or  third  parties.  Any  such 
materials  received  from  the  petitioner  or 
third  parties  will  be  held  for  review 
during  preparation  of  the  final 
determination.  The  staff  members 
evaluating  the  petition  shall  not  request 
additional  information  from  the 
petitioner  and  third  parties  during  the 
preparation  of  the  proposed  finding.  If 
necessary  information  and  analysis  are 
lacking,  the  petitioner  or  third  parties 
may  supply  it  in  response  to  the 
proposed  finding. 

The  review  of  a  petition  is  to  be 
conducted  by  a  team  of  professional  BIA 
researchers  working  in  consultation 
with  each  other.  The  acknowledgment 
decision  is  not  intended  to  be  a 
definitive  scholarly  study  of  the 
petitioning  group.  The  scope  of  the 
review  shall  be  limited  to  diat  necessary 
to  establish  whether  the  petitioner  has 
met  its  burden  to  establish  by  a 
reasonable  likelihood  of  the  validity  of 
the  facts  that  it  meets  all  seven 
regulatory  criteria.  Although 
professional  standards  of  BIA 
researchers  will  be  applied  to  the 
review,  these  standards  shall  be  applied 
within  the  constraints  of  time 
established  by  these  procedures  and  the 
resources  available,  and  as  appropriate 
to  the  role  of  the  Government  in  these 
procedures,  which  is  to  evaluate 
whether  the  petitioner  has  met  its 
burden  as  defined  in  the  regulations.  In 
conducting  its  review  and  preparing  its 
report  and  recommendation  for  the 
decision  makers,  it  is  not  possible  or 


reasonable  to  expect  the  BIA  resecut:hers 
to  anticipate  all  possible  court 
challenges.  A  coiul  challenge  is  a 
reasonable  expectation,  and  anticipating 
such  challenges  may  require  that 
extensive  additional  research  or  analysis 
be  conducted  beyond  that  necessary  for 
the  Department  to  reach  a  decision. 
Therefore,  the  AS — LA  is  directing  the 
BIA  to  limit  such  research  and  analysis 
to  that  necessary  for  the  decision. 

The  regulations  {83.6(a))  state  that  a 
petition  may  be  "in  any  readable  form 
that  contains  detailed,  specific 
evidence  .  .  ."In  some  instances, 
materials  submitted  by  the  petitioner  or 
a  third  party  are  poorly  organized,  do 
not  identify  the  sources  or  even  the 
nature  of  the  docimients  provided,  or 
cannot  be  identified  with  the  source 
cited  in  the  text  submitted  by  the 
petitioner  or  third  party.  Where 
documents  or  exhibits  are  not,  in  whole 
or  in  part,  in  a  "readable  form,"  BIA 
researchers  shall  no  longer  expend  more 
than  a  reasonable  amount  of  time 
attempting  to  identify  the  soiuce  or 
sources  of  docuimentary  materials 
submitted  without  such  information. 
Therefore,  it  is  important  for  the 
petitioner  and  third  parties  to  cite  the 
source{s)  for  each  document  submitted 
in  order  for  it  to  be  given  appropriate 
weight  as  evidence. 

The  acknowledgment  regulations 
require  that  the  AS-LA  "prepare  a  report 
summarizing  the  evidence,  reasomng, 
and  analyses  that  are  the  basis  for  the 
proposed  decision"  (83.10(h)).  In  most 
instances  in  the  past,  one  or  more 
technical  reports  have  been  prepared  in 
addition  to  the  summary  evaluation  of 
the  evidence  under  the  criteria.  A 
similar  approach  has  been  used  for  final 
determinations  where  there  has  been  a 
substantial  challenge  to  the  proposed 
finding.  The  AS-IA  is  directing  that, 
except  for  ciurent  cases  where  the 
technical  reports  have  already  been 
drafted,  technical  reports  such  as  have 
been  prepared  in  the  past  shall  no 
longer  be  prepared  to  accompany  the 
summary  under  the  criteria. 

Henceforth,  the  report  on  the 
proposed  finding  called  for  under  the 
regulations,  which  is  prepared  for 
review  by  the  decision  makers,  shall 
consist  of  a  detailed  summary 
evaluation  of  the  argimients  and 
evidence  presented  by  the  petitioner 
and  any  third  parties.  The  summary 
evaluation  report  may  be  supplemented 
by  a  chart,  or  charts,  listing  the  evidence 
under  each  criterion,  describing  how  the 
evidence  has  been  weighed,  and 
indicating  the  sections  of  the  regulations, 
and  the  precedents  from  past  decisions 
that  have  been  applied  to  that  evidence. 
The  acknowledgment  process  will 


continue  to  apply  the  precedents 
established  in  past  decisions.  Including 
precedents  under  83.6(e).  Indeed,  the 
existence  of  a  substantial  body  of 
established  precedents  now  makes 
possible  this  more  streamlined  review 
process. 

The  AS-IA  is  directing  that  the 
departmental  review  of  recommended 
decisions,  including  signatiire  by  the 
AS-IA,  is  to  take  no  more  than  six 
weeks  from  the  time  the  draft 
recommendation  leaves  the  Branch  of 
Acknowledgment  and  Research  office 
and  enters  the  surname  process. 


Advice  to  Petitioners 

In  view  of  these  changes,  petitioners 
are  reminded  that  the  petitioner  has  the 
biuden  to  show  it  meets  the  criteria  and 
the  requirements  established  by  the 
regulations.  Under  section  83.6(c),  a 
petitioner  "must  satisfy  all  of  the 
criteria  in  paragraphs  (a)  through  (g)  of 
section  83.7  in  order  for  tribal  existence 
to  be  acknowledged.  Therefore,  the 
documented  petition  must  include 
thorough  explanations  and  supporting 
documentation  in  response  to  all  of  the 
criteria"  (emphasis  added).  Section 
83.6(a)  states  that  the  petition  must 
contain  "detailed  specific  evidence  in 
support  of  a  request  to  the  Secretary  to 
acknowledge  tribal  existence."  While 
section  83.6(a)  also  provides  that  the 
"documented  petition  may  be  in  any 
readable  form,"  this  does  not  relieve  the 
petitioner  of  the  burden  of  providing 
adequate  evidence  that  it  meets  all 
seven  mandatory  criteria.  Petitioners  are 
reminded  that  a  petition  can  and  will  be 
turned  down  for  lack  of  evidence 
(83.6(d)). 

The  regulations  at  83.5(b)  provide  that 
the  guidelines  for  preparation  of 
documented  petitions  may  be  updated 
as  necessary.  The  changes  the  AS-IA  is 
here  making  will  require  minor 
revisions  of  the  guidelines.  Until  revised 
guidelines  are  issued,  petitioners  are 
advised  by  this  notice  that  the  policies 
and  procedures  in  this  memorandum 
supersede  the  existing  guidelines  where 
they  may  be  in  conflict. 

Dated:  February  7.  2000. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  00-3161  Filed  2-10-00:  8:45  am) 
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SUMMARY:  Thi  i  Notice  is  published  in 
accordance  wi  th  authority  delegated  by 
the  Secretary  <  »f  the  Interior  to  the 
Assistant  Seer  Jtary — Indian  Affairs  by 
209  DM  8,  ant  in  accordance  with  the 
Act  of  August  15,  1953  (Pub.  L.  83-277), 
67  Stat.  586,  1 B  U.S.C.  1161,  as 
interpreted  by  the  United  States 
Supreme  Coui  t  in  Rice  v.  Rehner,  463 
U.S.  713  (198; ).  This  notice  certifies 
that  Ordinanc  >  No.  98-16,  the  Liquor 
Ordinance  of  I  he  Concow  Maidu  Tribe 
of  the  Mooretc  wn  Rancheria,  was  duly 
adopted  by  thi  \  Mooretown  Rancheria 
Tribal  Counci  on  July  30,  1998.  The 
ordinance  pro  /ides  for  the  regulation  of 
the  activities  c  f  the  manufacture, 
distribution,  sile,  and  consumption  of 
liquor  in  the  a  rea  of  Mooretown 
Rancheria  lam  is  under  the  jurisdiction 
of  the  Mooretc  wn  Rancheria. 
DATES:  This  oi  dinance  is  effective  as  of 
February  11,^00. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
James,  Branch,  of  Judicial  Services, 
Division  of  Tr  bal  Government  Services, 
Office  of  Trib«  1  Services,  1849  C  Street 
NW.  MS  4631  -MIB,  Washington,  DC 
20240-4001;  tslephone  (202)  208-4400. 
SUPPLEMENTAFY  INFORMATION:  The 
Mooretown  R<  ncheria  Ordinance  No. 
98-16  is  to  reed  as  follows: 

Liquor  Ordinance  of  the  Concow  Maidu 
Tribe  of  the  Mooretown  Rancheria 
Ordinance  98f  16 


Chapter  I — Introduction 

Section  101   Title.  This  ordinance 
shall  be  know  i  as  the  "Liquor 
Ordinance  of  i  he  Concow  Maidu  Tribe 
of  the  Mooret(  wn  Rancheria." 

Section  102  Authority.  This 
ordinance  is  e  tiacted  pursuant  to  the  Act 
of  August  15,  1953  (Pub.  L.  83-277767 
Stat.  588.  18  1  .S.C.  1161)  and  the 
Constitution  c  f  the  Concow  Maidu  Tribe 
of  the  Mooreti  iwn  Rancheria 
("Mooretown  Rancheria"  or 
"Rancheria"). 

Section  1 03  Purpose.  The  purpose  of 
this  ordinance  is  to  regulate  and  control 
the  possessioi  and  sale  of  liquor  on  the 
Mooretown  Rancheria.  The  enactment 
of  a  tribal  ord  nance  governing  liquor 
possession  an  1  sale  on  the  Rancheria 
will  increase  I  he  ability  of  the  tribal 
government  t(  control  Rancheria  liquor 
distribution  a:  id  possession,  and  at  the 


same  time  will  provide  an  important 
source  of  revenue  for  the  continued 
operation  and  strengthening  of  the  tribal 
government  and  the  delivery  of  tribal 
government  services. 

Chapter  U — Definitions 

Section  201.  As  used  in  this 
ordinance,  the  following  words  shall 
have  the  following  meanings  unless  the 
context  clearly  requires  otherwise. 

Section  202.  Alcohol.  Means  that 
substance  known  as  ethyl  alcohol, 
hydrated  oxide  of  ethyl,  or  spirit  of  wine 
which  is  commonly  produced  by  the 
fermentation  or  distillation  of  grain, 
starch,  molasses,  or  sugar,  or  other 
substances  including  all  dilutions  of 
this  substance. 

Section  203.  Alcoholic  Beverage.  Is 
synonymous  with  the  term  "Liquor"  as 
defined  in  Section  207  of  this  Chapter. 

Section  204.  Bar.  Means  any 
establishment  with  special  space  and 
accommodations  for  sale  by  the  glass, 
can  or  bottle  and  for  consimiption  on 
the  premises  of  liquor,  as  herein 
defined. 

Section  205.  Beer.  Means  any 
beverage  obtained  by  the  alcoholic 
fermentation  of  an  infusion  or  decoction 
of  pure  hops,  or  pure  extract  of  hops 
and  piu-e  barley  malt  or  other 
wholesome  grain  of  cereal  in  pure  water 
containing  not  more  than  four  percent  of 
alcohol  by  volume.  For  the  purposes  of 
this  title,  any  such  beverage,  including 
ale,  stout,  and  porter,  containing  more 
than  four  percent  of  alcohol  by  weight 
shall  be  referred  to  as  "strong  beer." 

Section  206.  General  Lineal 
Membership.  Means  the  general  lineal 
membership  of  the  Mooretown 
Rancheria,  which  is  composed  of  the 
voting  membership  of  the  Tribe  as  a 
whole. 

Section  207.  Liquor.  Includes  the  four 
varieties  of  liquor  herein  defined 
(alcohol,  spirits,  wine  and  beer),  and  all 
fermented  spirituous,  vinous,  or  malt 
liquor  or  combination  thereof,  and 
mixed  liquor,  or  otherwise  intoxicating; 
and  every  liquor  or  solid  or  semisolid  or 
other  substance,  patented  or  not, 
containing  alcohol,  spirits,  wine  or  beer, 
and  all  drinks  or  drinkable  liquids  and 
all  preparations  or  mixtures  capable  of 
human  consumption  and  any  liquid, 
semisolid,  solid,  or  other  substances, 
which  contain  more  than  one  percent  of 
alcohol  by  weight  shall  be  conclusively 
deemed  to  be  intoxicating. 

Section  208.  Liquor  Store.  Means  any 
store  at  which  liquor  is  sold  and,  for  the 
purposes  of  this  ordinance,  includes 
stores  only  a  portion  of  which  are 
devoted  to  sale  of  liquor  or  beer. 

Section  209.  Malt  Liquor.  Means  beer, 
strong  beer,  ale  stout,  and  porter. 


Section  210.  Package.  Means  any 
container  or  receptacle  used  for  holding 
liquor. 

Section  211.  Public  Place.  Includes 
state  or  county  or  tribal  or  federal 
highways  or  roads;  buildings  and 
grounds  used  for  school  purposes; 
public  dance  halls  and  grounds  adjacent 
thereto;  soft  drink  establishment,  public 
buildings,  public  meeting  halls,  lobbies, 
halls  and  dining  rooms  of  hotels, 
restaurants,  theater,  gaming  facilities, 
entertainment  centers,  store  garages,  and 
filling  stations  which  are  open  to  and/ 
or  are  generally  used  by  the  public  and 
to  which  the  public  is  permitted  to  have 
unrestricted  access;  public  conveyances 
of  all  kinds  of  character;  and  all  other 
places  of  like  or  similar  nature  to  which 
the  general  public  has  unrestricted  right 
of  access,  and  which  are  generally  used 
by  the  public.  For  the  purposes  of  this 
ordinance,  "Public  Place"  shall  also 
include  any  establishment  other  than  a 
single  family  home  which  is  designed 
for  or  may  be  used  by  more  than  just  the 
owner  of  the  establishment. 

Section  212.  Rancheria.  Means  land 
held  in  trust  by  the  United  States 
Govenmient  for  the  benefit  of  the 
Concow  Maidu  Tribe  of  the  Mooretown 
Rancheria  (see  also  Section  216,  Tribal 
Land). 

Section  213.  Sale  and  Sell.  Include 
exchange,  barter,  and  traffic;  and  also 
include  the  selling  or  supplying  or 
distributing  by  any  means  whatsoever, 
of  liquor,  or  of  any  liquid  known  or 
described  as  beer  or  by  any  name 
whatsoever  commonly  used  to  describe 
malt  or  brewed  liquor  or  wine  by  any 
person  to  any  person. 

Section  214.  Spirits.  Means  any 
beverage,  which  contains  alcohol 
obtained  by  distillation,  including 
wines  exceeding  17  percent  of  alcohol 
by  weight. 

Section  215.  Tribal  Council.  Means 
the  Tribal  Council  of  the  Concow  Maidu 
Tribe  of  the  Mooretown  Rancheria. 

Section  216.  Tribal  Land.  Means  any 
land  within  the  exterior  boundaries  of 
the  Rancheria  which  is  held  in  trust  by 
the  United  States  for  the  Tribe  as  a 
whole,  including  such  land  leased  to 
other  parties. 

Section  217.  Tribe.  Means  the  Concow 
Maidu  Tribe  of  the  Mooretown 
Rancheria. 

Section  218.  Wine.  Means  any 
alcoholic  beverage  obtained  by 
fermentation  of  fruits  (grapes,  berries, 
apples,  etc.)  or  other  agricultural 
product  containing  sugar,  to  which  any 
saccharine  substances  may  have  been 
added  before,  during  or  after 
fermentation,  and  containing  not  more 
than  1 7  percent  of  alcohol  by  weight, 
including  sweet  wines  fortified  with 
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wine  spirits  such  as  port,  sherry, 
muscatel,  emd  angelica,  not  exceeding 
17  percent  of  alcohol  by  weight. 

Section  219.  Trust  Account.  Means 
the  account  designated  by  the  Tribal 
Council  for  deposit  of  proceeds  from  the 
tax  from  the  s^e  of  alcoholic  beverages. 

Section  220.  Trust  Agent.  Means  the 
Tribal  Chairperson  or  a  designee  of  the 
Chairperson. 

Chapter  in — Powers  of  Enforcement 

Section  301.  Powers.  The  Tribal 
Council,  in  furtherance  of  this 
ordinance,  shall  have  the  following 
powers  and  duties: 

(a)  To  publish  and  enforce  the  rules 
and  regulations  governing  the  sale, 
manufacture,  and  distribution  of 
alcoholic  beverages  on  the  Rancheria; 

(b)  To  employ  managers,  accountants, 
security  personnel,  inspectors,  and  such 
other  persons  as  shall  be  reasonably 
necessary  to  allow  the  Tribal  Council  to 
perform  its  functions; 

(c)  To  issue  licenses  permitting  the 
sale  or  manufacture  or  distribution  of 
liquor  on  the  Rancheria; 

(d)  To  hold  hearings  on  violations  of 
this  ordinance  or  for  the  issuance  or 
revocation  of  licenses  hereimder; 

(e)  To  bring  suit  in  the  appropriate 
court  to  enforce  this  ordinance  as 
necessary; 

(f)  To  determine  and  seek  damages  for 
violation  of  this  ordinance; 

(g)  To  make  such  reports  as  may  be 
required  by  the  General  Lineal 
Membership; 

(h)  To  coUect  taxes  and  fees  levied  or 
set  by  the  Tribal  Council  and  to  keep 
accurate  records,  books,  and  accounts; 
and 

(i)  To  exercise  such  powers  as  are 
delegated  by  the  General  Lineal 
Membership. 

Section  302.  Limitation  on  Powers.  In 
the  exercise  of  its  powers  and  duties 
imder  this  ordinance,  the  Tribal  Council 
and  its  individual  members  shall  not 
accept  any  gratuity,  compensation  or 
other  thing  of  value  from  any  liquor 
wholesaler,  retailer,  or  distributor  or 
from  any  licensee. 

Section  303.  Inspection  Rights.  The 
premises  on  which  liquor  is  sold  or 
distributed  shall  be  open  for  inspection 
by  the  Tribal  Council  or  its  designee  at 
all  reasonable  times  for  the  purposes  of 
ascertaining  whether  the  rules  and 
regulations  of  this  ordinance  are  being 
complied  with. 

Chapter  IV — Sales  of  Liquor 

Section  401.  Licenses  Required.  No 
sales  of  alcoholic  beverages  shall  be' 
made  within  the  exterior  boundaries  of 
the  Rancheria,  except  at  a  tribally 
licensed  or  tribally  owned  business 


operated  on  tribal  land  within  the 
exterior  boundaries  of  the  Rancheria. 

Section  402.  Sales  Only  on  Tribal 
Land.  All  liquor  sales  within  the 
exterior  boundaries  of  the  Rancheria 
shall  be  on  tribal  land,  including  leases 
thereon. 

Section  403.  Sales  for  Cash.  All  liquor 
sales  within  the  Rancheria  boundaries 
shall  be  on  a  cash  only  basis  and  no 
credit  shall  be  extended  to  any  person, 
organization,  or  entity,  except  that  this 
provision  does  not  prevent  the  use  of 
major  credit  cards  such  as  Visa, 
American  Express,  etc. 

Section  404.  Sale  for  Personal 
Consumption.  All  sales  shall  be  for  the 
personal  use  and  consumption  of  the 
purchaser.  Resale  of  any  alcoholic 
beverage  purchased  within  the  exterior 
boimdaries  of  the  Rancheria  is 
prohibited.  Any  person  who  is  not 
licensed  pursuant  to  this  ordinance  who 
purchases  an  alcoholic  beverage  within 
the  boundaries  of  the  Rancheria  and 
sells  it,  whether  in  the  original 
container  or  not,  shall  be  guilty  of  a 
violation  of  this  ordinance  and  shall  be 
subjected  to  pajdng  damages  to  the 
Tribe  as  set  forA  herein. 

Chapter  V — Licensing 

Section  501.  Application  for  Tribal 
Liquor  License  Requirements.  No  tribal 
license  shall  issue  imder  this  ordinance 
except  upon  a  sworn  application  filed 
with  the  Tribal  Council  containing  a  full 
and  complete  showing  of  the  following: 

(a)  Satisfactory  proof  that  the 
applicant  is  or  will  be  duly  licensed  by 
the  State  of  California. 

(b)  Satisfactory  proof  that  the 
applicant  is  of  good  character  and 
reputation  among  the  people  of  the 
Rancheria  and  that  the  applicant  is 
financially  responsible. 

(c)  The  description  of  the  premises  in 
which  the  intoxicating  beverages  are  to 
be  sold,  proof  that  the  applicant  is  the 
owner  of  such  premises,  or  lessee  of 
such  premises,  for  at  least  the  term  of 
the  license. 

(d)  Agreement  by  the  applicant  to 
accept  and  abide  by  all  conditions  of  the 
tribal  license. 

(e)  Payment  of  $250  fee  as  prescribed 
by  the  Tribal  Council. 

(f)  Satisfactory  proof  that  neither  the 
applicant  nor  the  applicant's  spouse  has 
ever  been  convicted  of  a  felony. 

(g)  Satisfactory  proof  that  notice  of  the 
application  has  been  posted  in  a 
prominent,  noticeable  place  on  the 
premises  where  intoxicating  beverages 
are  to  be  sold  for  at  least  30  days  prior 
to  consideration  by  the  Tribal  Coimcil 
and  has  been  published  at  least  twice  in 
such  local  newspaper  serving  the 
community  that  may  be  affected  by  the 


license  the  Tribal  Chairperson  or 
Secretary  may  authorize.  The  notice 
shall  state  the  date,  time  and  place  ' 
when  the  application  shall  be 
considered  by  the  Tribal  Council 
pursuant  to  Section  502  of  this 
ordinance. 

Section  502.  Hearing  on  Application 
for  Tribal  Liquor  License.  All 
applications  for  a  tribal  liquor  license 
shall  be  considered  by  the  Tribal 
Council  in  open  session  at  which  the 
applicant,  his  attorney,  and  any  person 
protesting  the  application  shall  have  the 
right  to  be  present,  and  to  offer  sworn 
oral  or  documentary  evidence  relevant 
to  the  application.  After  the  hearing,  the 
Tribal  Council  shall  determine  whether 
to  grant  or  deny  the  application  based 
on: 

(1)  Whether  the  requirements  of 
Section  501  have  been  met;  and 

(2)  Whether  the  Tribal  Council,  in  its 
discretion,  determines  that  granting  the 
license  is  in  the  best  interests  of  the 
Tribe. 

In  the  event  that  the  applicant  is  a 
member  of  the  Tribal  Council,  or  a 
member  of  the  immediate  family  of  a 
Tribal  Council  member,  such  members 
shall  not  vote  on  the  application  or 
participate  in  the  hearings  as  a  Tribal 
Coimcil  member. 

Section  503.  Temporary  Permits.  The 
Tribal  Council  or  their  designee  may 
grant  a  temporary  permit  for  the  sale  of 
intoxicating  beverages  for  a  period  not 
to  exceed  3  days  to  any  person  applying 
for  the  same  in  connection  with  a  tribal 
or  community  activity,  provided  that 
the  conditions  prescribed  in  Section  504 
of  this  ordinance  shall  be  observed  by 
the  permittee.  Each  permit  issued  shall 
specify  the  types  of  intoxicating 
beverages  to  be  sold.  Fmther,  a  fee  of 
$25  will  be  assessed  on  temporary 
permits. 

Section  504.  Conditions  of  the  Tribal 
License.  Any  tribal  license  issued  under 
this  title  shall  be  subject  to  such 
reasonable  conditions  as  the  Tribal 
Council  shall  fix,  including,  but  not 
limited  to  the  following: 

(a)  The  license  shall  be  for  a  term  not 
to  exceed  1  year. 

(b)  The  licensee  shall  at  all  times 
maintain  an  orderly,  clean  and  neat 
establishment,  both  inside  and  outside 
the  licensed  premises. 

(c)  The  State  of  California  shall  have 
jiuisdiction  over  offenses  and  civil 
causes  of  action  committed  on  the 
licensed  premises  to  the  same  extent 
that  it  has  jurisdiction  over  offenses  and 
civil  causes  of  action  committed 
elsewhere  within  California,  and  the 
California  criminal  laws,  and  civil  laws 
of  general  applicability  to  private 
persons  or  private  property,  shall  have 
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the  same  forc« 


premises  as  < 
California. 


they 


and  effect  on  the  licensed 
have  elsewhere  in 


patiol 


liceiised  premises  shall  be 
by  the  tribal 
c  epartment,  and  such  other 
enforcemc  int  officials  as  may  be 

unfier  federal,  California,  or 


(d)  The 
subject  to 
enforcement 
law 

authorized 
tribal  law. 

(e)  The  licei  ised  premises  shall  be 
open  to  inspe(  ition  by  duly  authorized 
tribal  officials  at  all  times  during  the 
regular  business  hours. 

(fl  Subject  ti » the  provisions  of 
subsection  "g"  of  this  section,  no 
intoxicating  b  sverages  shall  be  sold, 
served,  disposed  of,  delivered  or 
consumed  on  ;he  licensed  premises 
except  in  coni  armity  with  the  hours  and 
days  prescribe  d  by  the  laws  of  the  State 
of  California,  iind  in  accordance  with 
the  hours  fixe!  by  the  tribal  Coimcil, 
provided  that  the  licensed  premises 
shall  not  open  ite  or  open  earlier  or 
operate  or  cloi  e  later  than  is  permitted 
by  the  laws  of  the  State  of  California. 

(g)  No  liquo  r  shall  be  sold  within  200 
feet  of  a  pollii  g  place  on  tribal  election 
days,  or  when  a  referendum  is  held  of 
the  people  of  i  he  Tribe,  and  including 
special  days  ex  observation  as 
designated  by  the  Tribal  Council. 

(h)  All  acts  { Old  transactions  under 
authority  of  tli  e  tribal  liquor  license 
shall  be  in  conformity  with  the  laws  of 
the  State  of  California,  and  shall  be  in 
accordance  w:  th  this  ordinance  and  any 
tribal  license  i  ssued  pursuant  to  this 
ordinance. 


(i)  No  perso  i 
under  the  law| 
shall  be  sold, 
or  allowed  to 
beverages  in 
and/or  area. 


under  the  age  permitted 
of  the  State  of  California 

1  lerved,  delivered,  given, 

:onsume  alcoholic 

licensed  establishment 


tie 


(j)  There  s 
the  operations 
by  reason  of  rice 

Section  505 


shill 


be  no  discrimination  in 
under  the  tribal  license 
color,  or  creed. 


License  Not  a  Property 
Right.  Notwitl  [Standing  any  other 
provision  of  tl  lis  ordinance,  a  tribal 
liquor  license  lis  a  mere  permit  for  a 
fixed  duration  of  time.  A  tribal  liquor 
license  shall  r  ot  be  deemed  a  property 
right  or  vested  right  of  any  kind,  nor 
shall  the  grant  ing  of  a  tribal  liquor 
license  give  ripe  to  a  presumption  of 
legal  entitlement  to  the  granting  of  such 
license  for  a  si  ibsequent  time  period. 


Section  506 
No  tribal  licen  se 
ordinance  sha  1 
transferred  without 
of  the  Tribal 
formal  resolution 


Assignment  or  Transfer. 
issued  under  this 
be  assigned  or 

the  written  approval 
C  ouncil  expressed  by 


Chapter  VI — Rules,  Regulatioiu,  and 
Enforcement 

Seertion  601.  Sales  or  Possession  With 
Intent  to  Sell  Without  a  Permit.  Any 
person  who  shall  sell  or  offer  for  sale  or 
distribute  or  transport  in  any  manner, 
any  liquor  in  violation  of  this  ordinance, 
or  who  shall  operate  or  shall  have  liquor 
in  his  possession  with  intent  to  sell  or 
distribute  without  a  permit,  shall  be 
guilty  of  a  violation  of  this  ordinance. 

Section  602.  Purchases  From  Other 
Than  Licensed  Facilities.  Any  person 
within  the  boundaries  of  the  Rancheria 
who  buys  liquor  from  any  person  other 
than  at  a  properly  licensed  facility  shall 
be  guilty  of  a  violation  of  this  ordinance. 

Section  603.  Sales  to  Persons  Under 
the  Influence  of  Liquor.  Any  person  who 
sells  liquor  to  a  person  apparently  under 
the  influence  of  liquor  shall  be  guilty  of 
a  violation  of  this  ordinance. 

Section  604.  Consuming  Liquor  in 
Public  Conveyance.  Any  person  engaged 
wholly  or  in  part  in  the  business  of 
carrying  passengers  for  hire,  and  every 
agent,  servant  or  employee  or  such 
person  who  shall  knowingly  permit  any 
person  to  drink  any  liquor  in  any  public 
conveyance  shall  be  guilty  of  an  offense. 
Any  person  who  shall  drink  any  liquor 
in  a  public  conveyance  shall  be  guilty 
of  a  violation  of  this  ordinance. 

Section  605.  Consumption  or 
Possession  of  Liquor  by  Persons  Under 
21  Years  of  Age.  No  person  under  the 
age  of  21  years  shall  consume,  acquire 
or  have  in  his  possession  any  alcoholic 
beverage.  No  person  shall  permit  any 
other  person  under  the  age  of  21  to 
consume  liquor  on  his  premises  or  any 
premises  under  his  control  except  in 
those  situations  set  out  in  this  section. 
Any  person  violating  this  section  shall 
be  guilty  of  a  separate  violation  of  this 
ordinance  for  each  and  every  drink  so 
consumed. 

Section  606.  Sales  of  Liquor  to 
Persons  Under  21  Years  of  Age.  Any 
person  who  shall  sell  or  provide  liquor 
to  any  person  under  the  age  of  21  years 
shall  be  guilty  of  a  violation  of  this 
ordinance  for  each  sale  or  drink 
provided. 

Seertion  607.  Transfer  of  Identification 
to  Minor.  Any  person  who  transfers  in 
Emy  manner  an  identification  of  age  to 
a  minor  for  the  purpose  of  permitting 
such  minor  to  obtain  liquor  shall  be 
guilty  of  an  offense;  provided,  that 
corroborative  testimony  of  a  witness 
other  than  the  minor  shall  be  a 
requirement  of  finding  a  violation  of 
this  ordinance. 

Setrtion  608.  Use  of  False  or  Altered 
Identification.  Any  person  who  attempts 
to  purchase  an  alcoholic  beverage 
through  the  use  of  false  or  altered 


identification,  whicJi  falsely  purports  to 
show  the  individual  to  be  over  the  age 
of  21  years,  shall  be  guilty  of  violating 
this  ordinance. 

Section  609.  Violations  of  This 
Ordinance.  Any  person  guilty  of  a 
violation  of  this  ordinance  shall  be 
liable  to  pay  the  Tribe  a  penalty  not  to 
exceed  $500  per.violation  as  civil 
damages  to  defray  the  Tribe's  cost  of 
enforcement  of  this  ordinance.  In 
addition  to  any  penalties  so  imposed, 
any  license  issued  hereunder  may  be 
suspended  or  canceled  By  the  Tribal 
Council  after  10  days  notice  to  the 
licensee.  The  decision  of  the  Tribal 
Council  shall  be  final. 

Section  610.  Acceptable 
Identification.  Where  there  may  be  a 
question  of  a  person's  right  to  purchase 
liquor  by  reason  of  his  age,  such  person 
shall  be  required  to  present  any  one  of 
the  following  issued  cards  of 
identification  which  shows  his  correct 
age  and  bears  his  signature  and 
photograph: 

(1)  Driver's  license  of  any  state  or 
identification  card  issued  by  any  State 
Department  of  Motor  vehicles; 

(2)  United  States  Active  Duty 
Military;  and 

(3)  Passport. 

Section  611.  Possession  of  Liquor 
Contrary  to  This  Ordinance.  Alcoholic 
beverages  which  are  possessed  contrary 
to  the  terms  of  this  ordinance  are 
declared  to  be  contraband.  Any  tribal 
agent,  employee,  or  officer  who  is 
authorized  by  the  Tribal  Council  to 
enforce  this  section  shall  have  the  ^ 
authority  to,  and  shall  seize,  all 
contraband. 

Section  612.  Disposition  of  Seized 
Contraband.  Any  officer  seizing 
contraband  shall  preserve  the 
contraband  in  accordance  with  the 
appropriate  California  law  code.  Upon 
being  foimd  in  violation  of  the 
ordinance  by  the  Tribal  Council,  the 
party  shall  forfeit  all  right,  title  and 
interest  in  the  items  seized  which  shall 
become  the  property  of  the  Tribe. 

Chapter  VII— Taxes 

Section  701.  Sales  Tax.  There  is 
hereby  levied  and  shall  be  collected  a 
tax  on  each  sale  of  alcoholic  beverages 
on  the  Rancheria  in  the  amount  of  1 
percent  of  the  amount  actually 
collected,  including  payments  by  major 
credit  cards.  The  tax  imposed  by  this 
section  shall  apply  to  all  retail  sales  of 
liquor  on  the  Rancheria  and  shall 
preempt  any  tax  imposed  on  such  liquor 
sales  by  the  State  of  California. 

Section  702.  Payment  of  Taxes  to    • 
Tribe.  All  taxes  from  the  sale  of 
alcoholic  beverages  on  the  Rancheria 
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shall  be  paid  over  to  the  trust  agent  of 
the  Tribe. 

Section  703.  Taxes  Due.  All  taxes  for 
the  sale  of  alcoholic  beverages  on  the 
Rancheria  are  due  within  30  days  at  the 
end  of  the  calendar  quarter  for  which 
the  taxes  are  due. 

Section  704.  Reports.  Along  with 
payment  of  the  taxes  imposed  herein, 
the  taxpayer  shall  submit  an  accounting 
for  the  quarter  of  all  income  from  the 
sale  or  distribution  of  said  beverages  as 
well  as  for  the  taxes  collected. 

Section  705.  Audit.  As  a  condition  of 
obtaining  a  license,  the  licensee  must 
agree  to  the  review  or  audit  of  its  books 
and  records  relating  to  the  sale  of 
alcoholic  beverages  on  the  Rancheria. 
Said  review  or  audit  may  be  done 
annually  by  the  Tribe  through  its  agents 
or  employees  whenever,  in  the  opinion 
of  the  Tribal  Council,  such  a  review  or 
audit  is  necessary  to  verify  the  accuracy 
of  reports. 

Chapter  VIII— Profits 

Section  801.  Disposition  of  Proceeds. 
The  gross  proceeds  collected  by  the 
Tribal  Council  from  all  licensing 
provided  from  the  taxation  of  the  sale  of 
alcoholic  beverages  on  the  Rancheria 
shall  be  distributed  as  follows: 

(a)  For  the  payment  of  all  necessary 
personnel,  administrative  costs,  and 
legal  fees  for  the  operation  and  its 
activities. 

(b)  The  remainder  shall  be  turned 
over  to  the  Trust  Account  of  the  Tribe. 

Chapter  IX — Severability  and 
'Miscellaneous 

Section  901.  Severability.  If  any 
provision  or  application  of  this 
ordinance  is  determined  by  review  to  be 
invalid,  such  adjudication  shall  not  be 
held  to  render  ineffectual  the  remaining 
portions  of  this  title  or  to  render  such 
provisions  inapplicable  to  other  persons 
or  circmnstances. 

Section  902.  Prior  Enactments.  All 
prior  enactments  of  the  Tribal  Council, 
which  are  inconsistent  with  the 
provisions  of  this  ordinance,  are  hereby 
rescinded. 

Section  903.  Conformance  with 
California  Laws.  All  acts  and 
transactions  under  this  ordinance  shall 
be  in  conformity  with  the  laws  of  the 
State  of  California  as  that  term  is  used 
in  18  U.S.C.  1161. 

Section  904.  Effective  Date.  This 
ordinance  shall  be  effective  on  such 
date  as  the  Secretary  of  the  Interior 
certifies  this  ordinance  and  publishes 
the  same  in  the  Federal  Register. 


Chapter  X — Amendment 

Section  1001.  This  ordinance  may 
only  be  amended  by  a  majority  vote  of 
the  Tribal  Council. 

Chapter  XI — Sovereign  Immunity 

Section  1101.  Nothing  contained  in 
this  ordinance  is  intended  to,  nor  does 
in  any  way  limit,  alter,  restrict,  or  waive 
the  Tribe's  sovereign  immunity  from 
unconsented  suit  or  action. 

Dated:  Februar>'  4,  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  00-3221  Filed  2-10-00;  8:45  am) 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-020-1 990-01] 

Marigold  Mine  Draft  Environmental 
Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  notice  is  given  thatHhe 
Wirmemucca  Field  Office  of  the  Bureau 
of  Land  Management  (BLM)  has 
prepared,  by  third  party  contractor,  a 
Draft  Environmental  Impact  Statement 
on  Glamis  Marigold  Mining  Company's 
Marigold  Mine  Expansion  Project.  This 
document  is  available  for  public  review 
for  a  45  day  period. 
DATES  AND  ADDRESSES:  Written 
comments  on  the  Draft  Environmental 
Impact  Statement  must  be  postmarked 
by  April  10,  2000. 

Public  meetings  to  receive  oral  and 
written  comments  have  been  scheduled 
for  the  dates  and  places  listed  below. 
Meetings  will  begin  at  7  p.m. 

March  8,  2000,  Battle  Moimtain  Field 
Office,  50  Bastian  Road.  Battle 
Mountain,  Nevada. 

March  9,  2000  at  the  Winnemucca 
Field  Office,  5100  E.  Winnemucca 
Blvd.,  Wirmemucca,  Nevada. 

A  copy  of  the  Draft  Environmental 
Impact  Statement  can  be  obtained  from: 
Bureau  of  Land  Management, 
Winnemucca  Field  Office,  ATTN: 
Gerald  Moritz,  Project  Manager,  5100  E. 
Winnemucca  Blvd.,  Winnemucca, 
Nevada  89445. 

The  Draft  Envfronmental  Impact 
Statement  is  available  for  inspection  at 
the  following  additional  locations: 
Bureau  of  Land  Management,  Nevada 
State  Office,  1340  Financial  Blvd.,  Reno, 
Nevada:  Himiboldt  County  Library, 


Winnemucca,  Nevada:  Lander  County 
Library,  Battle  Mountain,  Nevada:  and 
the  University  of  Nevada  Library  in 
Reno,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Moritz,  Project  Manager  at  the 
above  Winnemucca  Field  Office  address 
or  telephone  (702)  623-1500. 

SUPPLEMENTARY  INFORMATION:  The  Draft 
Environmental  Impact  Statement 
analyzes  the  potential  environmental 
impacts  that  could  result  from  the 
continued  mining  and  expansion  of  the 
Red  Rock  and  Top  Zone  pits,  mining  of 
two  new  pits  (5-North  and  8-North), 
new  heap  leach  facility,  heap  leach  pad 
expansion,  new  waste  rock  dumps, 
waste  rock  dump  expansion,  tailing 
impoundment  and/or  new  tailing 
impoundment,  miscellaneous  ancillary 
facilities  and  exploration  disturbance. 
The  document  analyzes  three 
alternatives:  the  Proposed  Action,  the 
No  Action,  and  the  8-South  Partial  Pit 
Backfill. 

Dated:  Februar\'  2,  2000. 
Terry  \  Reed, 
Field  Manager. 
(FR  Doc,  00-3270  Filed  2-10-00:  8:45  am] 

BILLIflG  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-924-1430-ET;  SDM  87066] 

Opening  of  Land  in  a  Proposed 
Withdrawal;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
.25  acre  of  National  Forest  System  land 
for  the  National  Park  Service  for 
construction  of  temporary  quarters  for 
summer  seasonal  employees  expires  on 
March  19,  2000,  after  which  the  land 
will  be  open  to  surface  entry  and 
mining,  subject  to  other  segregations  of 
record.  The  land  has  begn  and  remains 
open  to  mineral  leasing. 
EFFECTIVE  DATE:  March  19,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office.  P.O.  Box  36800,  Billings, 
Montana  59107,  406-896-5052. 
SUPPLEMENTARY  INFORMATK>N:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register.  63  FR  13687, 
March  20,  1998.  which  segregated  the 
land  described  therein  for  up  to  2  years 
from  settlement,  sale,  location  or  entry 
under  the  general  land  laws,  including 
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the  mining  laws,  subject  to  valid 
existing  rights,  but  not  from  other  forms 
of  disposition  Which  may  by  law  be 
made  of  National  Forest  System  land  or 
the  mineral  le^ing  laws.  The  2-year 
segregation  expires  March  19,  2000.  The 
withdrawal  application  will  continue  to 
be  processed,  imless  it  is  canceled  or 
denied.  The  la  ad  is  described  as 
follows: 

Black  Hills  Mer  dian 

T.  3S..R.  4E., 

Sec.  23.  portion  of  the  S'/^  of  lot  19. 

The  area  desci  ibed  contains  .25  acre  in 
Custer  County. 

At  9  a.m.  on  October  19.  2000,  the 
land  will  be  opened  to  such  forms  of 
disposition  as  piay  by  law  be  made  of 
National  Fores  t  System  land,  including 
location  and  entry  under  the  United 
States  mining  aws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  dther  segregations  of 
record,  and  th^  requdrements  of 
applicable  law.  Appropriation  of  any 
lands  described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  atteitipted  appropriation, 
including  attempting  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  ifae  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  Slate  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Managen  lent  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights,  since  Congress  has 
provided  for  si  ich  determinations  in 
local  courts. 

Dated:  January  27,  2000. 
Howard  A.  Lemi  n. 

Acting  Deputy  S\  ate  Director,  Division  of 
Resources. 

(FR  Doc.  00-326  7  Filed  2-10-00;  8:45  am) 
MLUNG  CODE  4310  «N-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[Oft-958-1430-HN;  GP(M)105;  OR-54394] 


Order  Providing 
Oregon 

AGENCY:  Bure^ 
Interior. 
ACTION:  Notice 


SUMMARY:  Thi! 
acres  of  land 
disposition  as 
National  Fores  t 
mineral  leas 
The  Forest 
has  been  withdrawn 


t(i 


sm; 


for  Opening  of  Land; 

of  Land  Management. 


action  will  open  66.24 
such  forms  of 
[nay  by  law  be  made  of 
system  lands,  mining, 
and  geothermal  leasing, 
exchange  proposal 
in  its  entirety. 


Sei  i/ice 


EFFECTIVE  DATE:  March  20,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jenny  Liang.  BLMOregon/Washington 
State  Office.  P.O.  Box  2965.  Portland. 
Oregon  97208,503-952-6299. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  General  Exchange  Act  of 
March  30, 1922,  as  amended;  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  and  the  Federal  Land 
Exchange  Facilitation  Act  of  August  20, 
1988,  the  following  described  Federal 
land  identified  in  a  proposed  exchange 
between  the  Wallowa-Whitman 
National  Forest  and  Bill  Brown, 
Ceridwyn  Trust,  UAD,  has  been 
withdrawn  in  its  entirety: 

Willamette  Meridian 

T.  9S.,R.  36E., 

Sec.  3. 

Those  portions  of  unpatented  mining 
claims  IBM  56,  IBM  62,  IBM  63,  Midnight 
and  Midnight  Extension.  Except  any  portion 
contained  in  unpatented  mining  claim  IBM 
61;  and  also  excepting  any  portion  contained 
in  the  following  patented  mining  claims: 
Chebogan,  Kitchi.  Bald  Mountain,  Saginaw. 
Albine.  Three  Star,  of  MS  477.  also  La  Cross 
and  Pacific,  of  MS  813. 

The  area  described  contains  66.24  acres  in 
Baker  County,  Oregon. 

At  8:30  a.m..  on  March  20.  2000,  the 
land  will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  existing  applications  received  at  or 
prior  to  8:30  a.m.,  on  March  20,  2000, 
will  be  considered  as  simultaneously 
filed  at  that  time.  Those  received 
thereafter  will  be  considered  in  the 
order  of  filing. 

At  8:30  a.m.,  on  March  20,  2000,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws.  Appropriation  under  the  general 
mining  laws  prior  to  the  date  and  time 
of  restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  Sec.  38,  shaU  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

At  8:30  a.m.,  on  March  20,  2000,  the 
land  will  be  opened  to  applications  and 
ofi^ers  under  the  mineral  leasing  laws 
and  the  Geothermal  Steam  Act. 


Dated:  February  2,  2000. 
Robert  D.  DeViney,  Jr., 

Chief.  Branch  of  Realty  and  Records  Services. 
[FR  Doc.  00-3099  Filed  2-10-00;  8:45  am] 
BILUNO  CODE  4310-33-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-960-9820-BK-ES02]  [ES-50588,  Group 
183,  Minnesota] 

Notice  of  Filing  of  Plat  of  Survey; 
Minnesota 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  east  boundary,  a  portion 
of  the  subdi visional  lines,  the 
subdivision  of  fractional  section  13,  and 
the  reestablishment  of  a  portion  of  the 
record  meander  line  in  Township  146 
North,  Range  27  West,  5th  Principal 
Meridian,  Minnesota,  will  be  officially 
filed  in  Eastern  States,  Springfield, 
Virginia  at  7:30  a.m.,  on  March  7,  2000. 

The  survey  was  requested  by  the  U.S. 
Forest  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  March  7,  2000. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  January  21,  2000. 
Stephen  G.  Kopach, 

Chief  Cadastral  Surveyor. 

(FR  Doc.  00-3268  Filed  2-10-00;  8:45  am] 

BajJNG  CODE  4310-OJ-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l.and  Management 

[ES-960-9820-BK-ES02]  [ES-50589,  Group 
184,  Minnesota] 

Notice  of  Rling  of  Plat  of  Survey; 
Minnesota 

The  plat  of  the  dependent  resurvey  of 
the  south  boundary  of  section  18, 
Township  146  North,  Range  26  West, 
5th  Principal  Meridian,  Minnesota,  will 
be  officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.m.,  on 
March  7,  2000. 

The  survey  was  requested  by  the  U.S. 
Forest  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
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Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  March  7,  2000. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  January  21,  2000. 
Stephen  G.  Kopach, 
Chief  Cadastral  Surveyor. 
[FR  Doc.  00-3269  Filed  2-10-00;  8:45  am] 
BILUNG  CODE  431(MSJ-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-428] 

Certain  Integrated  Circuit  Chipsets  and 
Products  Containing  Same;  Notice  of 
investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
January  6,  2000,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Intel 
Corporation,  2200  Mission  College 
Boulevard,  Santa  Clara,  California 
95052-8119.  A  supplemental  complaint 
was  filed  on  January  20,  2000.  The 
complaint,  as  supplemented,  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  integrated  circuit  chipsets  and 
products  containing  same  by  reason  of 
infringement  of  claims  1-3  and  15-16  of 
U.S.  Letters  Patent  5,333,276,  claims  1- 
4,  10,  15,  22,  27-30,  36-37,  44-45,  and 
49  of  U.S.  Letters  Patent  5,740,385, 
claims  1-12  and  28-48  of  U.S.  Letters 
Patent  5,581,782,  and  claims  1-31  of 
U.S.  Letters  Patent  5,548,733.  The 
complaint  further  alleges  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337.  The  complainant  requests 
that  the  Commission  institute  an 
investigation  and,  after  the 
investigation,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 
ADDRESSES:  The  complaint  and 
supplemental  complaint,  except  for  any 
confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W.,  Room 
112,  Washington,  D.C.  20436,  telephone 
202-205-2000.  Hearing-impaired 


individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Shival  P.  Virmani,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2568. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(1999). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  February  4,  2000,  ORDERED  THAT— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  integrated  circuit 
chipsets  or  products  containing  same  by 
reason  of  infringement  of  claims  1-3  or 
15-16  of  U.S.  Letters  Patent  5,333,276, 
claims  1-4, 10,  15,  22,  27-30,  36-37, 
44-45,  or  49  of  U.S.  Letters  Patent 
5,740,385,  claims  1-12  or  28-48  of  U.S. 
Letters  Patent  5,581,782,  or  claims  1-31 
of  U.S.  Letters  Patent  5,548,733,  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  insfituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Intel 
Corporation,  2200  Mission  College 
Boulevard,  Santa  Clara,  California 
95052-8119. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
VIA  Technologies.  Inc..  8F,  533  Chung- 
Chen  Road,  Hsin-Tien,  Taipei,  Taiwan 

VIA  Technologies,  Inc.,  1045  Mission 
Court,  Fremont,  California  94539 

First  International  Computer,  Inc.,  6F, 
Fermosa  Plastics  Rear  Building,  201- 
24,  Tun  Hwa  North  Road,  Taipei, 


Taiwan,First  International  Computer 

of  America,  Inc.,  5070  Brandin  Court, 

Fremont,  California  94538 
Everex  Systems,  Inc.,  5020  Brandin 

Court,  Fremont,  California  94538 

(c)  Shival  P.  Virmani,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Room  401-J,  Washington, 
D.C.  20436,  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 

(4)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  to 
authorize  the  administrative  law  judge 
and  the  Commission,  without  further 
notice  to  the  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determination  containing  such  findings, 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against 
such  respondent. 

By  order  of  the  Commission. 

Issued:  Februan*'  7.  2000. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  00-3243  Filed  2-10-00:  8:45  am) 

BILUNG  CODE  702(M>2-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities;  Comment  Request 

ACTION:  Request  OMB  emergency 
approval;  application  for  benefits  under 
the  Family  Unity  Program. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
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(INS)  has  subn  itted  an  emergency 
information  co  lection  request  (ICR) 
utilizing  emerj  ency  review  procedures, 

Management  and  Budget 
(0MB)  for  revii  jw  and  clearance  in 
accordance  wii  h  section 

)and(a)(2)(iii)ofthe 
Paperwork  Ret  uction  Act  of  1995.  The 
INS  has  determined  that  it  cannot 
reasonably  conply  with  the  normal 
clearance  procedures  under  this  part 
because  norma  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
Therefore,  OM  3  approval  has  been 
requested  by  Fjbruary  14,  2000.  If 
granted,  the  en  lergency  approval  is  only 
valid  for  180  diys.  ALL  comments  and/ 
or  questions  p<  rtaining  to  this  pending 
request  for  em(  irgency  approval  MUST 
be  directed  to  ©MB,  Office  of 
Information  anjd  Regulatory  Affairs, 
Attention:  Mr.  Stuart  Shapiro,  202-395- 
7316,  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503  before 
February  14,  2000.  Comments  regarding 
the  emergency  submission  of  this 
information  collection  may  also  be 
submitted  via  iacimile  to  Mr.  Shapiro  at 
202-395-6974 

first  I 


During  the 
period,  a  regul 
information  co 
undertaken, 
period,  the  INS 
comments  and 
public  and  afie  cted 
this  informatic  a 
are  encouraget 
until  April  1 1 , 
regular  review 
suggestions,  or 
additional 
obtaining  a 
collection 
should  be 
Sloan,  202- 
Directives  and 
Immigration 
U.S.  Department 
425  I  Street, 
20536.  Written 
suggestions 
agencies 
collection  of  i 


aiid 


frcm 


thj 


one  or  more  o 

(1)  Evaluate 
collection  of  i 
for  the  proper 
functions  of 
whether  the 
practical  utilit 

(2)  Evaluate 
agencies 
proposed  co 
including  the 
methodology 


60  days  of  this  same 
a  review  of  this 
lection  is  also  being 
Dicing  the  regular  review 
requests  written 
suggestions  from  the 
agencies  concerning 
collection.  Comments 
and  will  be  accepted 
2000.  During  the  60-day 
ALL  comments  and 
questions  regarding 
infopnation,  to  include 
of  the  information 
instrument  with  instructions, 
dire(  :ted  to  Mr.  Richard  A. 
51' -3291,  Director,  Policy 
Instructions  Branch, 
Naturalization  Service, 
of  Justice,  Room  5307, 
.,  Washington,  DC 
comments  and 
the  public  and  affected 
concdming  the  proposed 

I  formation  should  address 
f  the  following  four  points: 

whether  the  proposed 
I  formation  is  necessary 
jerformance  of  the 
agency,  including 
inlformation  will  have 


the  accuracy  of  the 
estim  Jte  of  the  burden  of  the 
Uqction  of  information, 
alidity  of  the 
4nd  assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Benefits  Under  the 
Family  Unity  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-817.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  application  provides 
for  an  automatic  stay  of  deportation  and 
employment  authorization  for  the 
spouse  or  unmarried  son  or  daughter  of 
an  alien  who  has  been  granted  either 
temporary  or  permanent  resident  status 
pursuant  to  section  210  (SAW)  or 
section  245a  (Legalization)  of  the  INA  or 
section  202  of  IRCA  (Cuban/Haitian 
Adjustment). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  25,000  responses  at  2  hours 
and  5  minutes  (2.083  hours)  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  52,075  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  RobertB.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street,  NW.,  Washin^on.  DC 
20530. 

Dated:  Februan-  7.  2000. 
Stephen  R.  Tarragon, 

Acting  Department  Clearance  Officer.  United 
States  Department  oflustice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  00-3154  Filed  2-10-00:  8:45  am) 

BILUNG  CODE  4410-1 0-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

■Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
(aenerai  Wage  Determination  Decision 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basis  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  27a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimiun  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  ia. 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determinations 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
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in  accordance  with  the  provisions  of  29 

MA99-19  (Mar.  12,  1999)  (MAOO-19) 

NY99-07  (Mar.  12.  1999)  (NYOa-07) 

CFR  Parts  1  and  5.  Accordingly,  the 

MA99-20  (Mar.  12.  1999)  (MAOO-20) 

NY99-08  (Mar.  12.  1999)  (NYOO-08) 

applicable  decision,  together  with  any 

MA99-21  (Mar.  12.  1999)  (MAOO-21) 

NY99-09  (Mar.  12.  1999)  (NYOO-09) 

modifications  issued,  must  be  made  a 

Maine 

NY99-10  (Mar.  12.  1999)  (NYOO-10) 

part  of  every  contract  for  performance  of 
the  described  work  within  the 

ME99-01  (Mar.  12,  1999)  (MEOO-01) 
ME99-02  (Mar.  12,  1999)  (MEOO-02) 
ME99-03  (Mar.  12,  1999)  (MEOO-03) 

NY99-11  (Mar.  12. 1999)  (NYOO-11) 
NY99-12  (Mar.  12.  1999)  (NYOO-12) 
NY99-13  (Mar.  12.  1999)  (NYOa-13) 

geographic  area  indicated  as  required  by 

ME99-04  (Mar:  12,  1999)  (MEOO-04)       * 

NY99-14  (Mar.  12,  1999)  (NYOO-14) 

an  applicable  Federal  prevailing  wage 

ME99-05  (Mar.  12,  1999)  (MEOO-05) 

NY99-15  (Mar.  12,  1999)  (NYOO-15) 

law  and  29  CFR  Part  5.  The  wage  rates 

ME99-06  (Mar.  12.  1999)iME0O-O6) 

NY99-16  (Mar.  12,  1999)  (NYOO-16) 

and  fringe  benefits,  notice  of  which  is 

ME99-07  (Mar.  12,  1999)  (MEOO-07) 

NY99-17  (Mar.  12,  1999)  (NYOO-17) 

published  herein,  and  which  are 

ME99-08  (Mar.  12,  1999)  (MEOO-08) 

NY99-18  (Mar.  12.  1999)  (NYOO-18) 

contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 

ME99-09  (Mar.  12,  1999)  (MEOO-09) 

NY99-19  (Mar.  12.  1999)  (NYOO-19) 

ME99-10  (Mar.  12,  1999)  (MEOO-10) 
ME99-11  (Mar.  12,  1999)  (MEOO-11) 
ME99-12  (Mar.  12,  1999)  (MEOO-12) 
ME99-13  (Mar.  12,  1999)  (MEOO-13) 

NY99-20  (Mar.  12.  1999)  (NYOO-20) 
NY99-21  (Mar.  12.  1999)  (NYOO-21) 
NY99-22  (Mar.  12. 1999)  (NYOO-22) 
NY99-23  (Mar.  12,  1999)  (NYOO-23) 

Acts,"  shall  be  the  minimum  paid  by 

ME99-14*(Mar.  12,  1999)  (ME0CK14) 

NY99-24  (Mar.  12,  1999)  (NYOO-24) 

contractors  and  subcontractors  to 

.      ME99-15  (Mar.  12,  1999)  (MEOO-15) 

NY9»-25  (Mar.  12.  1999)  (NYOO-25) 

laborers  and  mechanics. 

ME99-16  (Mar.  12,  1999)  (MEOO-16) 

NY99-26  (Mar.  12.  1999)  (NYOO-26) 

Any  person,  orgeuiization,  or 

ME99-17  (Mar.  12,  1999)  (MEOO-17) 

NY99-27  (Mar.  12.  1999)  (NYOO-27) 

government  agency  having  an  interest  in 

ME99-18  (Mar.  12.  1999)  (MEOO-18) 

NY99-28  (Mar.  12.  1999)  (NYOO-28) 

the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 

ME99-19  (Mar.  12,  1999)  (MEOO-19) 

NY99-29  (Mar.  12.  1999)  (NYOO-29) 

ME99-20  (Mar.  12,  1999)  (MEOO-20) 
ME99-21  (Mar.  12.  1999)  (MEOO-21) 
ME99-22  (Mar.  12,  1999)  (MEOO-22) 

NY99-30  (Mar.  12.  1999)  {NYOO-30) 
NY99-31  (Mar.  12.  1999)  (NYOO-31) 
NY99-32  (Mar.  12,  1999)  (NYOO-32) 

consideration  by  the  Department. 

ME99-23  (Mar.  12,  1999)  (MEOO-23) 

NY99-33  (Mar.  12,  1999)  (NYOO-33) 

Further  information  and  self- 

ME99-24  (Mar.  12,  1999)  (MEOO-24) 

NY99-34  (Mar.  12,  1999)  (NYOO-34) 

explanatory  forms  for  the  purpose  of 

ME99-25  (Mar.  12,  1999)  (MEOO-25) 

NY99-35  (Mar.  12,  1999)  (NYOO-35) 

submitting  this  data  may  be  obtained  by 

ME99-26  (Mar.  12,  1999)  (MEOO-26) 

NY99-36  (Mar.  12,  1999)  (NYOO-36) 

writing  to  the  U.S.  Department  of  Labor, 

ME99-27  (Mar.  12.  1999)  (MEOO-27) 

NY99-37  (Mar.  12.  1999)  (NYOO-37) 

Employment  Standards  Administration, 

ME99-28  (Mar.  12,  1999)  (MEOO-28) 

NY99-38  (Mar.  12.  1999)  (NYOO-38) 

Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014. 
Washington,  D.C.  20210. 

ME99-29  (Mar.  12,  1999)  (MEOO-29) 
ME99-30  (Mar.  12,  1999)  (MEOO-30) 

NY99-39  (Mar.  12.  1999)  (NYOO-39) 
NY99-40  (Mar.  12.  1999)  (NYOa-40) 

ME99-31  (Mar.  12,  1999)  (MEOO-31) 

NY99-^1  (Mar.  12.  1999)  (NYOO-^1) 

ME99-32  (Mar.  12, ,1999)  (MEOO-32) 

NY99-»^  (Mar.  12. 1999)  (NYOO-12) 

ME99-33  (Mar.  12,  1999)  (MEOO-33) 

NY99-43  (Mar.  12,  1999)  (NYOO-43) 

Supersedeas  Decisions  to  General  Wage 

DptprminfitJnTi  Dppicinnc 

ME99-34  (Mar.  12,  1999)  (MEOO-34) 

NY99-44  (Mar.  12,  1999)  (NYOO-44) 

ME99-35  (Mar.  12,  1999)  (MEOO-35) 

NY99-J5  (Mar.  12.  1999)  (NYOO-45) 

L#d.K>l  J111111C1I.1UI1   L/CJ1^13IUUa 

ME99-36  (Mar.  12,  1999)  (MEOO-36) 

NY99-16  (Mar.  12,  1999)  (NYOO-46) 

The  number  of  decisions  being 

ME99-37  (Mar.  12,  1999)  (MEOO-37) 

NY99-^7  (Mar.  12,  1999)  (NYOO-17) 

superseded  and  their  date  of  notice  in 

ME99-38  (Mar.  12, 1999)  (MEOO-38) 

NY99-48  (Mar.  12.  1999)  (NYOO-48) 

the  Federal  Register  are  listed  with  each 

New  Hampshire 

NY99-49  (Mar.  12,  1999)  (NYOO-19) 

State.  Supersedeas  decision  numbers  are 

NH99-01  (Mar.  12,  1999)  (NHOO-01) 

NY99-50  (Mar.  12.  1999)  (NYOO-50) 

in  parentheses  following  the  number  of 
decisions  being  superseded. 

NH99-02  (Mar.  12.  1999)  (NHOO-02) 

NY99-51  (Mar.  12.  1999)  (NYOO-51) 

NH99-03  (Mar.  12,  1999)  (NHOO-03) 

NY99-52  (Mar.  12.  1999)  (NYOO-52) 

NH99-04  (Mar.  12.  1999)  (NH00-O4) 

NY99-53  (Mar.  12.  1999)  (NYOO-53) 

Volume  I 

NH99-05  (Mar.  12,  1999)  (NHOO-05) 

NY99-54  (Mar.  12,  1999)  (NYOO-54) 

Connecticut 

NH99-06  (Mar.  12.  1999)  (NHOO-06) 

NY99-55  (Mar.  12.  1999)  (NYOO-55) 

CT99-01  (Mar.  12.  1999)  (CTOO-01) 

NH99-07  (Mar.  12,  1999)  (NHOO-07) 

NY99-56  (Mar.  12,  1999)  (NYOO-56) 

CT99-02  (Mar.  12.  1999)  (CTOO-02) 

NH99-08  (Mar.  12.  1999)  (NHOO-08) 

NY99-57  (Mar.  12,  1999)  (NYOO-57) 

CT99-03  (Mar.  12,  1999)  (CTOO-03) 

NH99-09  (Mar.  12,  1999)  (NHOO-09) 

NY99-58  (Mar.  12. 1999)  (NYOO-58) 

CT99-04  (Mar.  12,  1999)  (CTOO-04) 

NH99-10  (Mar.  12,  1999)  (NHOO-10) 

NY99-59  (Mar.  12,  1999)  (NYOO-59) 

CT99-05  (Mar.  12,  1999)  (CT0(M)5) 

NH99-11  (Mar.  12,  1999)JNH00-11) 

NY99-60  (Mar.  12,  1999)  (NYOO-60) 

CT99-06  (Mar.  12,  1999)  (CTOO-06) 

NH99-12  (Mar.  12,  1999)  (NHOO-12) 

NY99-61  (Mar.  12.  1999)  (NYOO-61) 

CT99-07  (Mar.  12.  1999)  (CTOO-07) 

NH99-13  (Mar.  12,  1999)  (NHOO-13) 

NY99-62  (Mar.  12,  1999)  (NYOO-62) 

CT99-08  (Mar.  12.  1999)  (CTOO-08) 

NH99-14  (Mar.  12.  1999)  (NHOO-14) 

NY99-63  (Mar.  12.  1999)  (NYOO-^3) 

Massachusetts 

NH99-15  (Mar.  12,  1999)  (NHOO-15) 

NY99-64  (Mar.  12.  1999)  (NYOO-64) 

MA99-01  (Mar.  12,  1999)  (MAOO-01) 

NH99-16  (Mar.  12,  1999)  (NHOO-16) 

NY99-65  (Mar.  12,  1999)  (NYOO-65) 

MA99-02  (Mar.  12.  1999)  (MA0(M)2) 

NH99-17  (Mar.  12,  1999)  (NHOO-17) 

NY99-66  (Mar.  12,  1999)  (NYOO-66) 

MA99-03  (Mar.  12, 1999)  (MAOO-03) 

New  Jersey 

NY99-67  (Mar.  12,  1999)  (NYOO-67) 

MA99-04  (Mar.  12,  1999)  (MAOO-04) 

NI99-01  (Mar.  12,  1999)  (NJOO-OI) 

NY99-68  (Mar.  12.  1999)  (NYOO-68) 

MA99-05  (Mar.  12,  1999)  {MAOO-05) 

NI99-02  (Mar.  12,  1999)  (NjOO-02) 

NY99-69  (Mar.  12,  1999)  (NYOO-69) 

MA99-06  (Mar.  12,  1999)  (MAOO-06) 

NJ99-03  (Mar.  12,  1999)  (NIOO-03) 

NY99-70  (Mar.  12.  1999)  (NY0O-70) 

MA99-07  (Mar.  12,  1999)  (MAOO-07) 

NJ99-04  (Mar.  12,  1999)  (NIOO-04) 

NY99-71  (Mar.  12.  1999)  (NYOO-71) 

MA99-08  (Mar.  12,  1999)  (MAOO-08) 

NI99-05  (Mar.  12,  1999)  (NJOO-05) 

NY99-72  (Mar.  12,  1999)  (NYOO-72) 

MA99-^)9  (Mar.  12,  1999)  (MAOO-09) 

NI99-06  (Mar.  12,  1999)  (NJOO-OG) 

NY99-73  (Mar.  12.  1999)  (NYOO-73) 

MA99-10  (Mar.  12,  1999)  (MAOO-10) 

NJ99-07  (Mar.  12,  1999)  (NjOO-07) 

NY99-74  (Mar.  12.  1999)  (NYOO-74) 

MA99-11  (Mar.  12.  1999)  (MAOO-11) 

NJ99-08  (Mar.  12,  1999)  (NJOO-08) 

NY99-75  (Mar.  12,  1999)  (NYOO-75) 

MA99-12  (Mar.  12,  1999)  (MAOO-12) 

New  York 

NY99-76  (Mar.  12.  1999)  (NYOO-76) 

MA99-13  (Mar.  12,  1999)  (MAOO-13) 

NY99-01  (Mar.  12,  1999)  (NYOO-01) 

NY99-77  (Mar.  12,  1999)  (NYOO-77) 

MA99-14  (Mar.  12,  1999)  (MAOO-14) 

NY99-02  (Mar.  12,  1999)  (NYOO-02) 

Guam 

MA99-15  (Mar.  12,  1999)  (MAOO-15) 

NY99-03  (Mar.  12,  1999)  (NYOO-03) 

GU99-01  (Mar.  12.  1999)  (GUOO-01) 

MA99-16  (Mar.  12.  1999)  (MAOO-16) 

NY99-04  (Mar.  12,  1999)  (NY0(>-04) 

Puerto  Rico 

MA99-17  (Mar.  12,  1999)  (MAOO-17) 

NY99-05  (Mar.  12,  1999)  (NYOO-05) 

PR99-01  (Mar.  12,  1999)  (PROO-01) 

MA99-18  (Mar.  12,  1999)  (MAOO-18) 

* 

NY99-06  (Mar.  12.  1999)  (NYOO-06) 

PR99-02  (Mar.  12.  1999)  (PROO-02) 

7062 


Federal  Register/Vol.  65,  No.  29/Friday,  February  11,  2000/Notices 


Mii», 


PR99-03 

Rhode  Island 

RI99-01  (Ma  ■ 

RJ99-02  (Ma  ■ 

RI99-03  (Ma  • 

RI99-04  (Ma ' 

RI99-05{Ma- 
Virgin  Islcinds 

VI99-01  (Mi 

VI99-02  (Ma  r 
Vermont 

VT99-01 

VT99-02 

VT99-03 

VT99-04 

VT99-05 

VT99-06 

VT99-07 

VT99-08 

VT99-09 

VT99-10 

VT99-11. 

VT99-12 

VT99-13 

VT99-14 

VT99-15 

VT99-16 

VT99-17 

VT99-18 

VT99-19 

VT99-20 

VT99-21 

VT99-22 

VT99-23 

VT99-24 

VT99-25 

VT99-26 

VT99-27 

VT99-28 

VT99-29 

VT99-30 

VT99-31 

VT99-32 

VT99-33 

VT99-34 

VT99-35 

VTg9-36 

VT99-37 

VT99-38 

VT99-39 

VT99-40 

VT99-41 


(Mir.  12,  1999)  (PROO-03) 


.12. 

12. 

12, 
.  12, 

12, 

.  12, 
.  12. 


Mi  IT, 

Miir 
Mar 
Miir 
Miir 
M.ir 
Miir 
Miir, 
Mir, 
Mir, 
Miir, 
Miir. 
Mix, 

Ml  IT 

Mnr, 

Miir, 

Miir 

Miir. 

Miir. 

Miir, 

Miir, 

Miir, 

Miir, 

Miir 

Mir 

M.ir, 

M.ir, 

M.\ 

Mar, 

Miir 

Miir, 

Miir, 

Miir, 

Mil, 

Miir, 

Miir, 

Miir, 

Miir, 

Miir, 


Mir 


.  12, 

12. 

12 

12 

12, 

12, 

.  12, 

.  12, 

12, 

.  12, 

12, 

.  12, 

12, 

.  12, 

12, 

.  12, 

.  12, 

.  12, 

12, 

12, 

12, 

.  12, 

12, 

.  12, 

.  12, 

12 

12 

.  12, 

r.  12 

.  12, 

.  12, 

.  12, 

.  12, 

12, 

r.  12, 

.  12, 

.  12, 

12, 

.  12, 

12, 

.  12, 


1999)  (RIOO-01) 
1999)  (RIOO-02) 
1999)  (RIOO-03) 
1999)  (RIOO-04) 
1999)  (RlOO-05) 

1999)  (VIOO-01) 
1999)  (VlOO-02) 

,  1999)  (VTOO-01) 

,  1999)  (VTOO-02) 

.  1999)  (VTOO-03) 

,  1999)  (VTOO-04) 

,  1999)  (VTOO-05) 

.  1999)  (VTOO-06) 

,  1999)  {VTOO-07) 

,  1999)  (VTOO-08) 

,  1999)  (VTOO-09) 

.  1999)  (VTOO-10) 

,  1999)  (VTOO-11) 

,  1999)  (VTOO-12) 

,  1999)  (VTOO-13) 

,  1999)  (VTOO-14) 

,  1999)  (VTOO-15) 

,  1999)  (VTOO-16) 

,  1999)  (VTOO-17) 

,  1999)  (VTOO-18) 

,  1999)  (VTOO-19) 

.  1999)  (VTOO-20) 

, 1999)  (VTOO-21) 

,  1999)  (VTOO-22) 

,  1999)  (VTOO-23) 

,  1999)  (VTOO-24) 

,  1999)  (VTOO-25) 

,  1999)  (VTOO-26) 

,  1999)  (VTOO-27) 

1999)  (VTOO-28) 

1999)  (VTOO-29) 

1999)  (VTOO-30) 

1999)  (VTOO-31) 

1999)  (VTOO-32) 

1999)  (VTOO-33) 

1999)  (VTOO-34) 

1999)  (VTOO-35) 

1999)  (VTOO-36) 

1999)  (VTOO-37) 

1999)  (VTOO-38) 

1999)  (VTOO-39) 

1999)  (VTOO-40) 

1999)  (VTOO-41) 


Volume  n 


(M.  ir 


(Mur 


District  of 
DC99-01  (Mi 
DC99-02 
DC99-03  (M 

Delaware 
DE99-01 (M 
DE99-02 
DE99-03 (M 
DE99-04 (M 
DE99-05 (M 
DE99-06 (M 
DE99-07 (M 
DE99-08 (M 
DE99-09 (M 
DE99-10 

Maryland 
M'D99-01 
MD99-02 
MD99-03 
MD99-04 
MD99-05 
MD9a-06 


Colli  mbia 


,iir. 


ir. 


.  12, 
12, 
12, 


iir. 


iir. 


(Mi  ir, 

(Va 

(Va 

(Var 

(N/ar 

(Var 

(Var 


1999)  (DCOO-01) 
1999)  (DCOO-02) 
1999)  (DCOO-03) 

1999)  (DEOO-01) 
1999)  (DEOO-02) 
1999)  (DEOO-03) 
1999)  (DEOO-O^j 
1999)  (DEOO-05) 
1999)  (DEOO-06) 
1999)  (DEOO-07) 
1999)  (DEOO-08) 
1999)  (DEOO-09) 
1999)  (DEOO-10) 

ir.  12,  1999)  (MDOO-01) 
ir.  12,  1999)  (MDOO-02) 
12,  1999)  (MDOO-03) 
12,  1999)  (MDOO-04) 
12,  1999)  (MDOO-05) 
12,  1999)  (MDOO-06) 


r.  12. 

.  12. 
r.  12. 
12. 
r.  12. 
r.  12. 
r.  12. 
12. 
r.  12. 

.  12, 


MD99-07  (Mar.  12. 
MD99-08  (Mar.  12. 
MD99-09  (Mar.  12. 
MD99-10  (Mar.  12, 
MD9»*il  (Mar.  12. 
MD99-12  (Mar.  12. 
MD99-13  (Mar.  12. 
MD99-14  (Mar.  12, 
MD99-15  (Mar.  12, 
MD99-16  (Mar.  12, 
MD99-17(Mar.  12, 
MD99-18  (Mar.  12, 
MD99-19  (Mar.  12, 
MD99-20  (Mar.  12. 
MD99-21  (Mar.  12, 
MD99-22  (Mar.  12, 
MD99-23  (Mar.  12, 
MD99-24  (Mar.  12, 
MD99-25  (Mar.  12, 
MD99-26  (Mar.  12, 
MD99-27  (Mar.  12, 
MD99-28  (Mar.  12, 
MD99-29(Mar.  12, 
MD99-30  (Mar.  12, 
MD99-31  (Mar.  12, 
MD99-32  (Mar.  12. 
MD99-33  (Mar.  12, 
MD99-34  (Mar.  12, 
MD99-35  (Mar.  12, 
MD99-36  (Mar.  12. 
MD99-37  (Mar.  12, 
MD99-38(Mar.  12, 
MD99-39(Mar.  12. 
MD99-40(Mar.  12, 
MD99-^1  (Mar.  12, 
MD99-42  (Mar.  12, 
MD99-^3  (Mar.  12. 
MD99-44(Mar.  12, 
MD99-45  (Mar.  12, 
MD99-46  (Mar.  12, 
MD99-47  (Mar.  12. 
MD99-48  (Mar.  12, 
MD99-49(Mar.  12, 
MD99-50(Mar.  12, 
MD99-51  (Mar.  12, 
MD99-52  (Mar.  12, 
MD99-53  (Mar.  12, 
MD99-54  (Mar.  12, 
MD99-55  (Mar.  12, 
MD99-56(Mar.  12. 
MD99-57  (Mar.  12, 
MD99-58  (Mar.  12, 
MD99-59  (Mar.  12, 
Pennsylvania 

PA99-01  (Mar.  12. 
PA99-02  (Mar.  12. 
PA99-03  (Mar.  12, 
PA99-04  (Mar.  12. 
PA99-05  (Mar.  12. 
PA99-06  (Mar.  12. 
.PA99-07  (Mar.  12. 
PA99-08  (Mar.  12. 
PA99-09  (Mar.  12, 
PA99-10(Mar.  12, 
PA99-11  (Mar.  12, 
PA99-12  (Mar.  12, 
PA99-13  (Mar.  12, 
PA99-14  (Mar.  12, 
PA99-15  (Mar.  12, 
PA99-16  (Mar.  12, 
PA99-17  (Mar.  12, 
PA99-18  (Mar.  12. 
PA99-19(Mar.  12, 
PA99-20  (Mar.  12, 
PA99-21  (Mar.  12. 
PA99-22  (Mar.  12, 


1999) 

(MDOO-07) 

1999) 

(MDOO-08) 

1999) 

{Mr)00-09) 

1999) 

(MDOO-10) 

1999) 

(MDOO-11) 

1999) 

(MDOO-12) 

1999) 

(MDOO-13) 

1999) 

(MDOO-14) 

1999) 

(MDOO-15) 

1999) 

(MDOO-16) 

1999) 

(MDOO-17) 

1999) 

(MDOQ-18) 

1999) 

(MDOO-19) 

1999) 

(MDOO-20) 

1999) 

(MDOO-21) 

1999) 

(MDOO-22) 

1999) 

(MDOO-23) 

1999) 

(MDOO-24) 

1999) 

(MDOO-25) 

1999) 

(MDOO-26) 

1999) 

(MDOO-27) 

1999) 

(MDOO-28) 

1999) 

(MDOO-29) 

1999) 

(MDOO-30) 

1999) 

(MDOO-31) 

1999) 

(MDOO-32) 

1999) 

(MDOO-33) 

1999) 

(MDOO-34) 

1999) 

(MDOO-35) 

1999) 

(MDOO-36) 

1999) 

(MDOO-37) 

1999) 

(MDOO-38) 

1999) 

(MDOO-39) 

1999) 

(MDOO-40) 

1999) 

(MDOO-41) 

1999) 

(MDOO-^2) 

1999) 

(MDOO-43) 

1999) 

(MDOO-44) 

1999) 

(MD0&-45) 

1999) 

{MDOO-46) 

1999) 

(MDOO-47) 

1999) 

(MDOO-48) 

1999) 

(MDOO-49) 

1999) 

(MDOO-50) 

1999) 

(MDOO-51) 

1999) 

(MDOO-52) 

1999) 

(MDOO-53) 

1999) 

(MDOO-54) 

1999) 

(MDOO-55) 

1999) 

(MDOO-56) 

1999) 

(MDOO-57) 

1999) 

(MDOO-58) 

1999) 

(MDOO-59) 

1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 


(PAOO-01 
(PAOO-02 
(PAOO-03 
(PAOO-04 
(PAOO-05 
(PAOO-06 
(PAOO-07 
(PAOO-08 
(PAOO-09 
(PAOO-IO 
(PAOO-11 
(PAOO-12 
(PAOO-13 
(PAOO-14 
(PAOO-15 
(PAOO-16 
(PAOO-17 
(PAOO-18 
(PAOO-19 
(PAOO-20 
(PAOO-21 
(PAOO-22 


PA99-23 
PA99-24 
PA99-25 
PA99-26 
PA99-27 
PA99-28 
PA99-29 
PA99-30 
PA99-31 
PA99-32 
PA99-33 
PA99-34 
PA99-35 
PA99-36 
PA99-37 
PA99-38 
PA99-39 
PA99-40 
PA99-il 
PA99-42 
PA99-^3 
PA99--14 
PA99-45 

,  PA99-^6 
PA99-47 
PA99-18 
PA99-49 
PA99-50 
PA99-51 
PA99-52 
PA99-53 
PA99-54 
PA99-55 
PA99-56 
PA  99-5 7 
PA99-58 
PA99-59 
PA99-60 
PA99-61 
PA99-62 
PA99-63 
P499-64 
PA99-65 
PA99-66 

Virginia 
VA99-01 
VA99-02 
VA99-03 
VA99-04 
VA99-05 
VA99-06 
VA99-07 
VA99-08 
VA99-09 
VA99-10 
VA99-11 
VA99-12 
VA99-13 
VA99-14 
VA99-15 
VA99-16 
VA99-17 
VA99-18 
VA99-19 
VA99-20 
VA99-21 
VA99-22 
VA99-23 
VA99-24 
VA99-25 
VA99-26 
VA99-27 
VA99-28 
VA99-29 
VA99-30 
VA99-31 


(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 

(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 


1999; 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 

1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


(PAOO-23) 
(PAOO-24) 
(PAOO-25) 
(PAOO-26) 
(PAOO-27) 
(PAOO-28) 
(PAOO-29) 
(PAOO-30) 
(PAOO-31) 
(PAOO-32) 
(PAOO-33) 
(PAOO-34) 
(PAOO-35) 
(PAOO-36) 
(PAOO-37) 
(PAOO-38) 
(PAOO-39) 
(PAOO-40) 
(PAOO-41) 
(PAOO-42) 
(PAOO-43) 
(PAOO-44) 
(PAOO-45) 
(PAOO-46) 
(PAOO-47) 
(PAOO-^8) 
(PAOO-49) 
(PAOO-50) 
(PAOO-51) 
(PAOO-52) 
(PAOO-53) 
(PAOO-54) 
(PAOO-55) 
(PAOO-56) 
(PAOO-57) 
(PAOO-58) 
(PAOO-59) 
{PAOO-60) 
(PAOO-61) 
(PAOO-62) 
(PAOO-63) 
(PAOO-64) 
(PAOO-65) 
(PAOO-66) 

(VAOO-01) 
(VAOO-02) 
(VAOO-03) 
(VAOO-04) 
(VAOO-05) 
(VAOO-06) 
(VAOO-07) 
(VAOO-08) 
(VAOO-09) 
(VAOO-10) 
(VAOO-11) 
(VAOO-12) 
(VAOO-13) 
(VAOO-14) 
(VAOO-15) 
(VAOO-16) 
(VAOO-17) 
(VAOO-18) 
(VAOO-19) 
(VAOO-20) 
(VAOO-21) 
(VAOO-22) 
(VAOO-23) 
(VAOa-24) 
(VAOO-25) 
(VAOO-26) 
(VAOO-27) 
(VAOO-28) 
(VAOO-29) 
(VAOO-30) 
(VAOO-31) 
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VA99-32  (Mar.  12 

VA9&-33  (Mar.  12 

VA99-34  (Mar.  12 

VA99-35  (Mar.  12 

VA99-36  (Mar.  12 

VA99-37  (Mar.  12 

VA99-38  (Mar.  12 

VA99-39(Mar.  12 

VA99-40  (Mar.  12 

VA99-41  (Mar.  12, 

VA99-42  (Mar.  12, 

VA99-43  (Mar.  12, 

VA99-44  (Mar.  12, 

VA99-45  (Mar.  12, 

VA99-46  (Mar.  12, 

VA99-47  (Mar.  12, 

VA99-48  (Mar.  12, 

VA99-49  (Mar.  12, 

VA99-50  (Mar.  12, 

VA99-51  (Mar.  12. 

VA99-52  (Mar.  12, 

VA99-53  (Mar.  12, 

VA99-54  (Mar.  12, 

VA99-55  (Mar.  12. 

VA9&-56  (Mar.  12, 

VA99-57  (Mar.  12, 

VA99-58  (Mar.  12, 

VA99-59  (Mar.  12, 

VA99-60(Mar.  12, 

VA99-61  (Mar.  12, 

VA99-62  (Mar.  12, 

VA99-63  (Mar.  12, 

VA99-64  (Mar.  12, 

VA99-65  (Mar.  12, 

•      VA99-66  (Mar.  12, 

VA99-67  (Mar.  12, 

VA99-68  (Mar.  12, 

VA99-69  (Mar.  12, 

VA99-70  (Mar.  12, 

VA99-71  (Mar.  12, 

VA99-72  (Mar.  12, 

VA99-73  (Mar.  12. 

VA99-74  (Mar.  12, 

VA99-75  (Mar.  12, 

VA99-76  (Mar.  12, 

VA99-77  (Mar.  12, 

VA99-78  (Mar.  12, 

VA99-79  (Mar.  12, 

VA99-80  (Mar.  12, 

VA99-81  (Mar.  12, 

VA99-82  (Mar.  12, 

VA99-83  (Mar.  12, 

VA99-84  (Mar.  12, 

VA99-85  (Mar.  12, 

VA99-86  (Mar.  12, 

VA99-87  (Mar.  12, 

VA99-88  (Mar.  12, 

VA99-89  (Mar.  12, 

VA99-90  (Mar.  12, 

VA99-91  (Mar.  12, 

VA99-92  (Mar.  12, 

VA99-93  (Mar.  12. 

VA99-94  (Mar.  12, 

VA99-95  (Mar.  12, 

VA99-96  (Mar.  12. 

VA99-97  (Mar.  12, 

VA99-98  (Mar.  12, 

VA99-99  (Mar.  12, 

VA99-100  (Mar.  12 

VA99-101  (Mar.  12 

VA99-102  (Mar.  12 

VA99-103  (Mar.  12 

West  Virginia 

WV99-01  (Mar.  12, 
WV99-02  (Mar.  12, 
WV99-03  (Mar.  12. 


1999)  (VAOO-32) 
1999)  (VAOO-33) 
,  1999)  (VAOO-34) 
,  1999)  (VAOO-35) 
,  1999)  (VAOO-36) 
.  1999)  (VAOO-37) 
1999)  (VAOO-38) 
1999)  (VAOO-39) 
1999)  (VAOO-40) 
1999)  (VAOO-41) 
1999)  (VAOO-42) 
1999)  (VAOO-43) 
1999)  (VAOO-44) 
1999)  (VAOO-45) 
1999)  (VAOO-46) 
1999)  (VAOO-47J 
1999)  (VAOO-48) 
1999)  (VAOO-49) 
1999)  (VAOO-50) 
1999)  (VAOO-51) 
1999)  (VAOO-52) 
1999)  (VAOO-53) 
1999)  (VAOO-54) 
1999)  (VAOO-55) 
1999)  (VAOO-56) 
1999)  (VAOO-57) 
1999)  (VAOO-58) 
1999)  (VAOO-59) 
1999)  (VAOO-60) 
1999)  (VAOO-61) 
1999)  (VAOO-62) 
1999)  (VAOO-63) 
1999)  (VAOO-64) 
1999)  (VAOO-65) 
1999)  (VAOO-66) 
1999)  (VAOO-67) 
1999)  (VAOO-68) 
1999)  (VAOO-69) 
1999)  (VAOO-70) 
1999)  (VAOO-71) 
1999)  (VAOO-72) 
1999)  (VAOO-73) 
1999)  (VAOO-74) 
1999)  (VAOO-75) 
1999)  (VAOO-76) 
1999)  (VAOO-77) 
1999)  (VAOO-78) 
1999)  (VAOO-79) 
1999)  (VAOO-80) 
1999)  (VAOO-81) 
1999)  (VAOO-82) 
1999)  (VAOO-83) 
1999)  (VAOO-84) 
1999)  (VAOO-85) 
1999)  (VAOO-86) 
1999)  (VAOO-87) 
1999)  (VAOO-88) 
1999)  (VAOO-89) 
1999)  (VAOO-90) 
1999)  (VAOO-91) 
1999)  (VAOO-92) 
1999)  (VAOO-93) 
1999)  (VAOO-94) 
1999)  (VAOO-95) 
1999)  (VAOO-96) 
1999)  (VAOO-97) 
1999)  (VAOO-98) 
1999)  (VAOO-99) 
.  1999)  (VAOO-100) 
,  1999)  (VAOO-101) 
,  1999)  (VAOO-102) 
.  1999)  (VAOO-103) 

1999)  (WVOO-01) 
1999)  (WVOO-02) 
1999)  (WVOO-03) 


WV99-04  (Mar.  12,  1999)  (WVOO-04) 
WV99-05  (Mar.  12,  1999)  (WVOO-05) 
WV99-06  (Mar.  12.  1999)  (WVOO-06) 
WV99-07  (Mar.  12.  1999)  (WVOO-07) 
WV99-08  (Mar.  12,  1999)  (WVOO-08) 
WV99-09  (Mar.  12,  1999)  (WVOO-09) 
WV99-10  (Mar.  12,  1999)  (WVOO-10) 
VW99-11  (Mar.  12,  1999)  (WVOO-11) 
WV99-12  (Mar.  12,  1999)  (WVOO-12) 

Volume  III 

Alabama 

AL99-01  (Mar.  12.  1999)  (AL0(M)1) 
AL99-02  (Mar.  12.  1999)  (ALOO-02) 
AL99-03  (Mar.  12.  1999)  (ALOO-03) 
AL99-04  (Mar.  12.  1999)  (ALOO-04) 
AL99-05  (Mar.  12,  1999)  (ALOO-05) 
AL99-06  (Mar.  12,  1999)  (ALOO-06) 
AL99-07  (Mar.  12,  1999)  (ALOO-07) 
AL99-08  (Mar.  12.  1999)  (ALOO-08) 
AL99-09  (Mar.  12,  1999)  (ALOO-09) 
AL99-10  (Mar.  12,  1999)  (ALOO-10) 
AL99-11  (Mar.  12.  1999)  (ALOO-ll) 
AL99-12  (Mar.  12.  1999)  (ALOO-12) 
AL99-13  (Mar.  12.  1999)  (ALOO-13) 
AL99-14  (Mar.  12.  1999)  (ALOO-14) 
AL99-15  (Mar.  12.  1999)  (ALOO-15) 
AL99-16  (Mar.  12i  1999)  (ALOO-16) 
AL99-17  (Mar.  12. 1999)  (ALOO-17) 
AL99-18  (Mar.  12.  1999)  (ALOO-18) 
AL99-19  (Mar.  12.  1999)  (ALOO-19) 
AL9»-20  (Mar.  12,  1999)  (ALOO-20) 
AL99-21  (Mar.  12.  1999)  (ALOO-21) 
AL99-22  (Mar.  12, 1999)  (ALOO-22) 
AL99-23  (Mar.  12, 1999)  (ALOO-23) 
AL99-24  (Mar.  12,  1999)  (ALOO-24) 
AL99-25  (Mar.  12,  1999)  (ALOO-25) 
AL99-26  (Mar.  12,  1999)  (ALOO-26) 
AL99-27  (Mar.  12.  1999)  (ALOO-28) 
AL99-29  (Mar.  12.  1999)  (ALOO-29) 
AL99-30  (Mar.  12.  1999)  (ALOO-30) 
AL99-31  (Mar.  12,  1999)  (ALOO-31) 
AL99-32  (Mar.  12.  1999)  (ALOO-32) 
AL99-33  (Mar.  12.  1999)  (ALOO-33) 
AL99-34  (Mar.  12,  1999)  (ALOO-34) 
AL99-35  (Mar.  12,  1999)  (ALOO-35) 
AL99-36  (Mar.  12.  1999)  (ALOO-36) 
AL99-37  (Mar.  12.  1999)  (ALOO-37) 
AL99-38  (Mar.  12,  1999)  (ALOO-38) 
AL99-39  (Mar.  12.  1999)  (ALOO-39) 
AL99-40  (Mar.  12.  1999)  (ALOO-40) 
AL99-41  (Mar.  12,  1999)  (ALOO-41) 
AL9&-42  (Mar.  12.  1999)  (ALOO-42) 
AL99-43  (Mar.  12.  1999)  (ALOO-43) 
AL99-44  (Mar.  12,  1999)  (ALOO-44) 
AL99-45  (Mar.  12,  1999)  (ALOO-45) 
AL99-46  (Mar.  12,  1999)  (ALOO-46) 
AL99-47  (Mar.  12.  1999)  (ALOO-47) 
AL99-48  (Mar.  12,  1999)  (ALOO-48) 
AL99-^9  (Mar.  12.  1999)  (ALOO-49) 
AL99-50  (Mar.  12.  1999)  (ALOO-50) 
AL99-51  (Mar.  12,  1999)  (ALOO-51) 
AL99-52  (Mar.  12.  1999)  (ALOO-52) 
AL99-53  (Mar.  12.  1999)  (ALOO-53) 
AL99-54  (Mar.  12, 1999)  (ALOO-54) 
AL99-55  (Mar.  12.  1999)  (ALOO-55) 
Florida 
FL99-01  (Mar.  12,  1999)  (FLOO-01) 
FL99-02  (Mar.  12.  1999)  (FLOO-02) 
FL99-03  (Mar.  12.  1999)  (FLOO-03) 
FL99-04  (Mar.  12.  1999)  (FLOO-04) 
FL99-05  (Mar.  12.  1999)  (FLOO-05) 
FL99-06  (Mar.  12.  1999)  (FLOO-06) 
FL99-07  (Mar.  12.  1999)  (FLOO-07) 
FL99-08  (Mar.  12.  1999)  (FL0(M)8) 
FL99-09  (Mar.  12,  1999)  (FLOO-09) 


FL99-10  (Mar.  12 

FL99-11  (Mar.  12 

FL99-12  (Mar.  12 

FL99-13  (Mar.  12 

FL99-14  (Mar.  12 

FL99-15  (Mar.  12 

FL99-16  (Mar.  12 

FL99-17  (Mar.  12 

FL99-18  (Mar.  12 

FL99-19  (Mar.  12 

FL99-20  (Mar.  12 

FL99-21  (Mar.  12 

FL9»-22  (Mar.  12 

FL99-23  (Mar.  12 

FL99-24  (Mar.  12 

FL99-25  (Mar.  12 

FL99-26  (Mar.  12 

FL99-27  (Mar.  12 

FL99-28  (Mar.  12 

FL99-29  (Mar.  12 

FL99-30(Mar.  12 

FL99-31  (Mar.  12 

FL99-32  (Mar.  12 

FL99-33  (Mar.  12 

FL99-34  (Mar.  12, 

FL99-35  (Mar.  12. 

FL99-36  (Mar.  12, 

FL99-37  (Mar.  12, 

FL99-38  (Mar.  12, 

FL99-39  (Mar.  12, 

FL99-40  (Mar.  12, 

FL99-»1  (Mar.  12. 

FL99-42  (Mar.  12. 

FL99-43  (Mar.  12. 

FL99-44  (Mar.  12. 

FL99-45  (Mar.  12. 

FL99-46  (Mar.  12. 

FL99-47  (Mar.  12. 

FL99-48  (Mar.  12. 

FL99-49  (Mar.  12. 

FL99-50  (Mar.  12. 

FL99-51  (Mar.  12. 

FL99-52  (Mar.  12, 

FL99-53  (Mar.  12, 

FL99-54  (Mar.  12. 

FL99-55  (Mar.  12, 

FL99-56  (Mar.  12. 

FL99-57  (Mar.  12, 

FL99-58  (Mar.  12. 

FL99-59(Mar.  12. 

FL99-60  (Mar.  12. 

FL99-61  (Mar.  12. 

FL99-62  (Mar.  12. 

FL99-63  (Mar.  12. 

FL99-64  (Mar.  12, 

FL99-65  (Mar.  12, 

FL99-66  (Mar.  12, 

FL99-67  (Mar.  12, 

FL99-68(Mar.  12, 

FL99-69(Mar.  12, 

FL99-70(Mar.  12, 

FL99-71  (Mar.  12, 

FL99-72  (Mar.  12, 

FL99-73  (Mar.  12, 

FL99-74  (Mar.  12. 

FL99-75  (Mar.  12. 

FL99-76  (Mar.  12. 

FL99-77  (Mar.  12. 

FL99-78  (Mar.  12. 

FL99-79(Mar.  12. 

FL99-60  (Mar.  12. 

FL99-81  (Mar.  12. 

FL99-82  (Mar.  12, 

FL99-fl3  (Mar.  12, 

FL99-84  (Mar.  12. 

FL99-85  (Mar.  12. 


1999)  (FLOO-10) 

.1999)(FL0O-ll) 

.  1999)  (FLOO-12) 

,  1999)  (FLOO-13) 

,  1999)  {FU)0-\4) 

,  1999)  (FLOO-15) 

,  1999)  (FLOO-16) 

,1999)(FL00-17) 

.  1999)  (FLOO-18) 

1999)  (FLOO-19) 

1999)  (FLOO-20) 

,  1999)  (FL00-:21) 

.  1999)  (FLOO-22) 

1999)  (FLOO-23) 

1999)  (FLOO-24) 

1999)  (FLOO-25) 

,  1999)  (FLOO-26) 

.  1999)  (FLOO-27) 

.  1999)  (FLOO-28) 

1999)  (gLOO-29) 

1999) (FLOO-30) 

.  1999)  (FLOO-31) 

.  1999)  (FLOO-32) 

,  1999)  (FLOO-33) 

,  1999)  (FLOO-34) 

.  1999)  (FLOO-35) 

,  1999)  (FLOO-36) 

,  1999)  (FLOO-37) 

,  1999)  (FLOO-38) 

,  1999)  (FLOO-39) 

,  1999)  (FLOO-40) 

,  1999)  (FLOO-41) 

,  1999)  (FLOO-42) 

.  1999)  (FLOO-43) 

.  1999)  (FLOO-44) 

.  1999)  (FLOO-45) 

1999)  (FLOO-46) 

1999)  (FLOO-47) 

1999)  (FLOa-48) 

1999)  (FLOa-49) 

1999)  (FLOO-50) 

1999) (FLOO-51) 

1999)  (FLOO-52) 

1999) (FLOO-53) 

1999) (FLOO-54) 

1999)  (FLOO-55) 

1999)  (FLOO-56) 

1999)  (FLOO-57) 

1999)  (FLOO-58) 

1999)  (FLOO-59) 

1999)  (FLOO-60) 

1999) (FLOO-61) 

1999)  (FLOO-62) 

1999)  (FLOO-63) 

1999)  (FLOO-64) 

1999)  {FLOO-65) 

1999)  (FLOO-66) 

1999)  (FLOO-67) 

1999)  (FLOO-68) 

1999)  {FLOO-69) 

1999)  (FLOO-70) 

1999)  (FLOO-71) 

1999)  (FLOO-72) 

1999)  (FLOO-73) 

1999)  (FLOO-74) 

1999)  (FLOO-75) 

1999)  (FLOO-76) 

1999)  (FLOO-77) 

1999)  (FLOO-78) 

1999)  (FLOO-79) 

1999)  (FLOO-80) 

1999)(FL0O-81) 

1999)  (FLOO-82) 

1999)  (FLOO-83) 

1999)  (FLOO-84) 

1999)  (FL0O-Q6) 


7064 


FL99-86  (Ma  r. 
FL99-87(Mar. 
FL99-88  (Ma  r. 
FL99-89  (Ma  r. 
FL99-90(Mar. 
FL99-91  (Mar. 
FL99-92  (Ma  r. 
FL99-93  (Ma  r. 
FL99-94  (Ma  r. 
FL99-95  (Ma  r. 
FL99-96  (Ma  r. 
FL99-97  (Ma  r. 
FL99-98  (Ma  r. 
FL99-99  (Ma  r. 
FL99-100  (V  ar. 
FL99-101  [W  ar. 
FL99-102(Var. 
Georgia 
GA99-01  (M  ir. 
GA99-02  (M  ir. 
GA99-03  (M  ir. 
GA99-04  (M.  ir. 
GA99-05  (M  IT. 
GA99-06  (M.  ir. 
GA99-07  (M,  IT. 
GA99-08  (Mi  ir. 
GA99-09  (M  IT. 
GA99-10(Mir. 
GA99-11  (M-ir. 
GA99-12  (M  IT. 
GA99-13  (M  ir. 
GA99-14  (M  IT. 
GA99-15  (Mir. 
GA99-16  (M  ir. 
GA99-17  (M  ir. 
GA99-18  (M  IT. 
GA9&-19  (M  ir. 
GA99-20  (M  »r. 
GA99-21  (M  ir. 
GA99-22  (M  ir. 
GA99-23  (M  ir. 
GA99-24  (M  it. 
GA99-25  (M  ir. 
GA99-26  (M  IT. 
GA99-27(Mir. 
GA99-2B  (M  ir. 
GA99-29  (M  ir. 
GA99-30  (M  ir. 
GA99-31  (M  ir. 
GA99-32  (M  ir. 
GA99-33  (M  ir. 
GA99-34  (M  ir. 
GA99-35  (M  ir. 
GA99-36  (M  ir. 
GA99-37  (M  ir. 
GA9a-38  (M  ir. 
GA99-39  (M  ir. 
GA99-40  (M  ir. 
GA99-41  (M  ir. 
GA99-42  (M  it. 
GA99-^3  (M  ir. 
GA99-M  (M  Jr. 
GA99-45  (M  ir. 
GA99-46  (M  ir. 
GA99-47  (M  ir. 
GA9»-48(Mir. 
GA99--»9  (M  ir. 
GA99-30(Mir. 
GA99-51  (Mir. 
GA99-52  (M  ir. 
GA99-53  (M  jr. 
GA99-54  (M  ar. 
GA99-55  (M  ir. 
GA99-56  (W  ir. 
GA99-57  (M  ar. 
GA99-58  (W  ir. 
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12.  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12.  1999; 
12,  1999: 
12,  1999 

12,  1999: 
12,  1999 
12,  1999: 
12,  1999: 
12,  1999: 
12,  1999: 
12,  1999: 
12,  1999: 
12,  1999: 
12.  1999: 
12,  1999 
12,  1999 
12,  1999 
12,  1999 
12,  1999 
12,  1999 
12,  1999 
12,  1999 
12.  1999 
12,  1999 
12.  1999 
12,  1999 
12,  1999 
12,  1999 
12,  1999 
12,  1999 
12,  1999 
12.  1999 
12.  1999 
12.  1999 
12.  1999 
12.  1999 
12.  1999 
12.  1999 
12,  1999 
12,  1999 
12,  1999: 
12,  1999: 
12,  1999: 
12,  1999 
12,  1999 
12,  1999 
12.  1999 
12.  1999 
12.  1999 
12.  1999 
12.  1999 
12,  1999: 
12.  1999: 
12.  1999 
12.  1999 
12,  1999 
12.  1999 
12.  1999 
12.  1999 
12.  1999 
12,  1999 
12.  1999 


FLOO-86) 

FLOO-87) 

FLOO-88) 

FLOO-89) 

FLOO-90) 

FLOO-91) 

FLOO-92) 

FLOO-93) 

FLOO-94) 

FLOO-95) 

FLOO-96) 

FLOO-97) 

FLOO-98) 

FLOO-99) 

(FLOO-100) 

(FLOO-101) 

(FLOa-102) 


(GAOO-01 
(GAOO-02 
(GAOO-03 
(GAOO-04 
(GAOO-05 
(GAOO-06 
(GAOO-07 
(GAOO-08 
(GAOO-09 
(GAOO-10 
(GAOO-11 
(GAOO-12 
(GAOO-13 
(GAOO-14 
(GAOO-15 
(GAOO-16 
(GAOO-17 
(GAOO-18 
{GAOO-19 
(GAOO-20 
(GAOO-21 
(GAOa-22 
(GAOO-23 
(GAOO-24 
(GAOO-25 
(GAOO-26 
{GAOO-27 
(GAOO-28 
(GAOO-29 
(GAOO-30: 
(GAOO-31 
(GAOO-32 
(GAOO-33 
(GAOO-34 
(GAOO-35 
(GAOO-36 
(GAOO-37 
(GAOO-38 
(GAOO-39 
(GAOO-^0 
(GAOO-41 
(GAOO-^2 
(GAOO-43 
(GAOO-44 
(GAOO-45 
(GAOO-16 
(GAOO-47 
(GAOO-48 
(GAOO-^9 
(GAOO-50 
(GAOO-51 
(GAOO-52 
(GAOO-53 
(GAOO-54 
(GAOO-55 
(GAOO-56 
(GAOO-57 
(GAOO-58 


GA99-59 

Mar. 

12 

1999) 

(GAOO-59) 

GA99-60 

Mar. 

12 

1999) 

(GAOO-60) 

GA99-61 

Mar. 

12 

1999) 

(GAOO-61) 

GA99-62 

Mar. 

12 

1999) 

(GAOO-62) 

GA99-63 

Mar. 

12 

1999) 

(GAOO-63) 

GA99-64 

Mar. 

12 

1999) 

(GAOO-64) 

GA99-65 

Mar. 

12 

1999) 

(GAOO-65) 

GA99-66 

Mar. 

12 

1999) 

(GAOO-66) 

GA99-67 

Mar. 

12 

1999) 

(GAOO-67) 

GA9»-68 

Mar. 

12 

1999) 

(GAOO-68) 

GA99-69 

Mar. 

12 

1999) 

(GAOO-69) 

GA99-70 

Mar. 

12 

1999) 

(GAOO-70) 

GA99-71 

Mar. 

12 

1999) 

(GAOO-71) 

GA99-72 

Mar. 

12 

1999) 

(GAOO-72) 

GA99-73 

Mar. 

12 

1999) 

(GAOO-73) 

GA9&-74 

Mar. 

12 

1999) 

(GAOO-74) 

GA99-75 

Mar. 

12 

1999) 

(GAOO-75) 

GA99-76 

Mar. 

12 

1999) 

(GAOO-76) 

GA9»-77 

Mar. 

12 

1999) 

(GAOO-77) 

GA99-78 

Mar. 

12 

1999) 

(GAOO-78) 

GA99-79 

Mar. 

12 

1999) 

[GA0(y-79) 

GA99-80 

Mar. 

12 

1999) 

(GA0O-80) 

GA99-81 

Mar. 

12 

1999) 

(GAOO-81) 

GA99-82 

Mar. 

12 

1999) 

(GAOO-82) 

GA99-83 

Mar. 

12 

1999) 

{GAOO-83) 

GA99-84 

Mar. 

12 

1999) 

(GAOO-84) 

GA99-85 

Mar. 

12 

1999) 

(GAOO-85) 

GA99-86 

Mar. 

12 

1999) 

{GAOO-86) 

GA99-87 

Mar. 

12 

1999) 

(GAOO-87) 

GA99-88 

Mar. 

12 

1999) 

(GAOO-88) 

GA99-89 

Mar. 

12 

1999) 

(GAOO-89) 

GA99-90 

Mar. 

12 

1999) 

(GAOO-90) 

GA99-91 

Mar. 

12 

1999) 

(GAOO-91) 

GA99-92 

Mar. 

12 

1999) 

(GAOO-92) 

GA99-93 

Mar. 

12 

1999) 

(GAOO-93) 

GA99-94 

Mar. 

12 

1999) 

(GAOa-94) 

Kentucky 

KY99-01 

Mar. 

12 

1999) 

(KYOO-Ol) 

KY99-02 

Mar. 

12 

1999) 

(KY00-02) 

KY99-03 

Mar. 

12 

1999) 

(KYOO-03) 

KY99-04 

Mar. 

12 

1999) 

(KY00-O4) 

KY99-05 

Mar. 

12 

1999) 

(KY0O-05) 

KY99-06 

Mar. 

12 

1999) 

(KYOO-06) 

KY99-07 

Mar. 

12 

1999) 

(KYOO-07) 

KY99-08 

Mar. 

12 

1999) 

(KYOO-08) 

Ky99-09 

Mar. 

12 

1999) 

(KYOO-09) 

KY99-10 

Mar. 

12 

1999) 

(KYOO-10) 

KY99-11 

Mar. 

12 

1999) 

(KYOO-11) 

KY99-12 

Mar. 

12 

1999) 

(KYOO-12) 

KY99-13 

Mar. 

12 

1999) 

(KYOG-13) 

KY99-14 

Mar. 

12 

1999) 

(KYOO-14) 

KY99-15 

Mar. 

12 

1999) 

(KYOO-15) 

KY99-16 

Mar. 

12 

1999) 

(KYOO-16) 

KY99-17 

Mar. 

12 

1999) 

{KYOO-17) 

KY99-18 

Mar. 

12 

1999) 

(KYOO-18) 

KY99-19 

Mar. 

12 

1999) 

(KYOO-19) 

KY99-20 

Mar. 

12 

1999) 

{KY0O-20) 

KY99-21 

Mar. 

12 

1999) 

(KYOO-21) 

KY99-22 

Mar. 

12 

1999) 

(KYOO-22) 

KY99-23 

Mar. 

12 

1999) 

(KYOO-23) 

KY99-24 

Mar. 

12 

1999) 

(KYOO-24) 

KY99-25 

Mar. 

12 

1999) 

(KYOO-25) 

KY99-26 

Mar. 

12 

1999) 

(KYOO-26) 

KY99-27 

Mar. 

12 

1999) 

(KYOO-27) 

KY99-28 

Mar. 

12 

1999) 

(KYOO-28) 

KY99-29 

Mar. 

12 

1999) 

(KYOO-29) 

KY99-30 

Mar. 

12 

1999) 

(KYOO-30) 

KY99-31 

Mar. 

12 

1999) 

(KYOO-31) 

KY99-32 

[Mar. 

12 

1999) 

(KYOG-32) 

KY99-33 

Mar. 

12 

1999) 

(KYOO-33) 

KY99-34 

Mar. 

12 

1999) 

(KY0&-34) 

KY99-35 

Mar. 

12 

1999) 

(KYOO-35) 

KY99-36 

[Mar. 

12 

1999) 

(KYOO-36) 

KY99-37 

Mar. 

12 

1999) 

(KYOO-37) 

KY99-38 

[Mar. 

12 

1999) 

(KYOO-38) 

KY99-39 

[Mar. 

12 

1999) 

(KYOO-39) 

KY99-40 
KY99-41 
KY99-42 
KY99-43 
KY9&-44 
KY99-45 
KY99-46 
KY99-47 
KY99-18 
KY99-49 
KY99-50 
KY99-51 
KY99-52 
KY99-53 
Mississippi 
MS99-01 
MS99-02 
MS99-03 
MS99-04 
MS99-05 
MS99-06 
MS99-07 
MS99-08 
MS99-09 
MS99-10 
MS99-11 
MS99-12 
MS99-13 
MS99-14 
MS99-15 
MS99-16 
MS99-17 
MS99-18 
MS99-19 
MS99-20 
MS99-21 
MS99-22 
MS99-23 
MS99-24 
MS99-25 
MS99-26 
MS99-27 
MS99-28 
MS99-29 
MS99-30 
MS99-31 
MS99-32 
MS99-33 
MS9&-34 
MS99-35 
MS99-36 
MS99-37 
MS99-38 
MS99^9 
MS99-40 
MS99-41 
MS99-42 
MS99-i3 
MS99-44 
MS99-45 
MS99-46 
MS99-47 
MS99-48 
MS99-49 
MS99-50 
MS9&-51 
MS99-52 
MS99-53 
MS99-54 
MS9&-55 
MS99-56 
MS99-57 
MS99-58 
MS99-59 
MS99-60 
MS99-61 


Mar.  12. 
Mar.  12. 
Mar.  12. 
Mar.  12. 
Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12. 
Mar.  12. 

Mar.  12. 
Mar.  12. 
Mar.  12. 
:Mar.  12. 
Mar.  12. 
Mar.  12. 
Mar.  12, 
;Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12, 
[Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12. 
Mar.  12. 
Mar.  12. 
[Mar.  12. 
Mar.  12. 
Mar.  12. 
Mar.  12, 
[Mar.  12, 
Mar.  12, 
:Mar.  12, 
[Mar.  12, 
:Mar.  12. 
Mar.  12, 
Mar.  12. 
[Mar.  12, 
Mar.  12. 
Mar.  12. 
Mar.  12. 
[Mar.  12. 
Mar.  12. 
Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12, 
[Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12, 
[Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12, 
Mar.  12, 
[Mar.  12, 
Mar.  12, 
Mar.  12, 
:Mar.  12, 
Mar.  12, 
:Mar.  12, 
:Mar.  12, 
[Mar.  12, 
[Mar.  12, 
Mar;  12, 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999] 
lff99) 
1999) 
1999) 
1999) 
1999) 
1999) 

1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 


KYOO-40)  . 

KYOO-41)  ' 

KYOO-42) 

KYOa-43) 

KYOO-44) 

KYOO-45) 

KYOO-46) 

KYOO-47) 

KYOO-48) 

KYOO-^9) 

:KY00-50) 

KYOO-51) 

KYOO-52) 

KYOO-53) 

MSOO-Ol) 
MS0O-02) 
:MS0(>-03) 
MS00-04) 
MSOO-05) 
MSOO-06) 
MSOO-07) 
MSOO-08) 
MSOO-09) 
MSOO-10) 
MSOO-11) 
MSOO-12) 
MSOO-13) 
MSOO-14) 
MSOO-15) 
MSOO-16) 
MSOO-17) 
MSOO-18) 
MSOO-19) 
MSOO-20) 
:MS00-21) 
MSOO-22) 
:MSOO-23) 
:MS00-24) 
:MS00-25) 
:MS00-26) 
MSOO-27) 
MSOO-28) 
MSOa-29) 
MS00-30) 
[MS00-31) 
MSOO-32) 
[MSOO-33) 
[MSOO-34) 
MSOO-35) 
MSOO-36) 
MSOO-37) 
MSOO-38) 
MSOO-39) 
[MSOO-^0) 
MSOO-11) 
MSOO-42) 
MSOO-^3) 
MSOO-44) 
MSOO-^5) 
MSOO-46) 
MSOO-47) 
MSOO-48) 
MSOO-19) 
MS0O-50) 
MSOO-51) 
MSOO-52) 
MSOO-53) 
MSOO-54) 
MSOO-55) 
MSOO-56) 
MSOO-57) 
MS00-58J 
MSOO-59) 

MSoo-eo) 

:MS00-61) 
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MS99-62  (Mar.  12, 

1999)  (MSOO-62) 

SC99-20  (Mar.  12.  1999)  (SCOO-20) 

TN99-58  (Mar.  12. 1999)  (TNOO-58) 

North  Carolina 

SC99-21  (Mar.  12,  1999)  (SCOO-21) 

TN99-59  (Mar.  12.  1999)  (TNOO-59) 

NC99-01  (Mar.  12, 

1999)  (NCOO-01)    • 

SC99-22  (Mar.  12,  1999)  (SCOO-22) 

TN99-60  (Mar.  12,  1999)  (TNOO-60) 

NC99-02  (Mar.  12, 

1999)  (NCOO-02) 

SC99-23  (Mar.  12,  1999)  (SCOO-23) 

TN99-61  (Mar.  12,  1999)  (TNOO-61) 

NC99-03  (Mar.  12, 

1999)  (NCOO-03) 

SC99-24  (Mar.  12. 1999)  (SCOO-24) 

TN99-62  (Mar.  12, 1999)  (TNOO-62) 

NC99-04  (Mar.  12. 

1999)  (NCOO-04) 

SC99-25  (Mar.  12,  1999)  (SCOO-25) 

TN99-63  (Mar.  12, 1999)  (TNOO-63) 

NC99-05  (Mar.  12, 

1999)  (NCOO-OS) 

SC99-26  (Mar.  12,  1999)  (SCOO-26) 

TN99-64  (Mar.  12,  1999)  (TNOO-64) 

NC99-06  (Mar.  12, 

1999)  (NCOO-06) 

SC99-27  (Mar.  12,  1999)  (SCOO-27) 

TN99-65  (Mar.  12,  1999)  (TNOO-65) 

NC99-07  (Mar.  12, 

1999)  (NCOO-07) 

SC99-28  (Mar.  12,  1999)  {SCOO-28) 

TN99-66  (Mar.  12. 1999)  (TNOO-66) 

NC99-08  (Mar.  12, 

1999)  (NCOO-08) 

SC99-29  (Mar.  12,  1999)  (SCOO-29) 

l/n/iim*>  /V 

NC99-09  (Mar.  12, 

1999)  (NCOO-09) 

SC99-30  (Mar.  12,  1999)  (SCOO-30) 

V  utiimc  i  V 

NC99-10  (Mar.  12, 

1999)  (NCOO-10) 

SC99-31  (Mar.  12,  1999)  (SCOO-31) 

Illinois 

NC99-11  (Mar.  12, 

1999)  (NCOO-11) 

■    SC99-32  (Mar.  12,  1999)  (SCO(>-32) 

IL99-01  (Mar.  12,  1999)  (ILOO-01) 

NC99-12  (Mar.  12. 

1999)  (NCOO-12) 

SC99-33  (Mar.  12,  1999)  (SCOO-33) 

IL99-02  (Mar.  12.  1999)  (1L00-02) 

NC99-13  (Mar.  12, 

1999)  (NCOO-13) 

SC99-34  (Mar.  12,  1999)  (SCOO-34) 

IL99-03  (Mar.  12.  1999)  (ILOO-03)    " 

NC99-14  (Mar.  12, 

1999)  (NC0&-14) 

SC99-35  (Mar.  12,  1999)  (SCOO-35) 

IL99-04  (Mat  12.  1999)  (ILOO-04) 

NC99-15  (Mar.  12, 

1999)  (NCOO-15) 

SC99-36  (Mar.  12, 1999)  (SCOO-36) 

IL99-05  (Mar.  .12.  1999)  (ILOO-05) 

NC99-16  (Mar.  12, 

1999)  (NCOO-16) 

SC99-37  (Oct.  15,  1999)  (SCOO-37) 

IL99-06  (Mar.  12,  1999)  (H ,00-06) 

NC99-17  (Mar.  12, 

1999)  (NCOO-17) 

Tennessee 

IL99-07  (Mar.  12,  1999)  (IL00-07) 

NC99-18  (Mar.  12, 

1999)  (NCOO-18) 

TN99-01  (Mar.  12,  1999)  (TNOO-01) 

IL99-08  (Mar.  12,  1999)  (ILOO-08) 

NC99-19  (Mar.  12, 

1999)  (NCOO-19) 

TN99-02  (Mar.  12,  1999)  (TNOO-02) 

1L99-09  (Mar.  12,  1999)  (ILOO-09) 

NC99-20  (Mar.  12, 

1999)  (NCOO-20) 

TN99-03  (Mar.  12,  1999)  (TNOD-03) 

IL99-10  (Mar.  12,  1999)  (ILOO-IO) 

NC99-21  (Mar.  12. 

1999)  (NCOO-21) 

TN99-04  (Mar.  12,  1999)  (TNOO-04)      ' 

IL99-11  (Mar.  12,  1999)  (ILOO-11) 

NC99-22  (Mar.  12, 

1999)  (NCOO-22) 

TN99-05  (Mar.  12,  1999)  (TNOO-05) 

IL99-12  (Mar.  12.  1999)  (ILOO-12) 

NC59-23  (Mar.  12, 

1999)  (NCOO-23) 

TN99-06  (Mar.  12,  1999)  (TNOO-06) 

IL99-13  (Mar.  12,  1999)  (ILOO-13) 

NC99-24  (Mar.  12, 

1999)  (NCOO-24) 

TN99-07  (Mar.  12,  1999)  (TNOO-07) 

IL9»-14  (Mar.  12,  1999)  (ILOO-14) 

NC99-25  (Mar.  12, 

1999)  (NCOO-25) 

TN99-08  (Mar.  12,  1999)  (TNOO-08) 

IL99-15  (Mar.  12,  1999)  (ILOO-15) 

NC99-26  (Mar.  12, 

1999)  (NCOO-26) 

TN99-09  (Mar.  12,  1999)  (TNOO-09) 

IL99-16  (Mar.  12,  1999)  (ILOO-16) 

NC99-27  (Mar.  12, 

1999)  (NCOO-27) 

TN99-10  (Mar.  12,  1999)  (TNOO-10) 

IL99-17  (Mar.  12,  1999)  (ILOO-17) 

NC99-28  (Mar.  12, 

1999)  (NCOO-28) 

TN99-11  (Mar.  12, 1999)  (TNOO-11) 

IL99-18  (Mar.  12,  1999)  (ILOO-18) 

NC99-29  (Mar.  12 

1999)  (NCOO-29) 

TN99-12  (Mar.  12,  1999)  (TNOO-12) 

IL99-19  (Mar.  12,  1999)  (ILOO-19) 

NC99-30  (Mar.  12 

1999)  (NCOO-30) 

TN99-13  (Mar.  12,  1999)  (TNOO-13) 

IL99-20  (Mar.  12,  1999)  (ILOO-20) 

NC99-31  (Mar.  12 

1999)  (NCOO-31) 

TN99-14  (Mar.  12,  1999)  (TNOO-14) 

IL99-21  (Mar.  12,  1999)  (ILOO-21) 

NC99-32  (Mar.  12 

1999)  (NCOO-32) 

TN99-15  (Mar.  12,  1999)  (TNOO-15) 

IL99-22  (Mar.  12.  1999)  (ILOO-22) 

NC99-33  (Mar.  12 

1999)  (NCOO-33) 

TN99-16  (Mar.  12,  1999)  (TNOO-16) 

IL99-23  (Mar.  12.  1999)  (0,00-23) 

NC99-34  (Mar.  12 

1999)  (NCOO-34) 

TN99-17  (Mar.  12,  1999)  (TNOO-17) 

IL99-24  (Mar.  12.  1999)  (ILOO-24) 

NC99-35  (Mar.  12 

1999)  (NCOO-35) 

TN99-18  (Mar.  12,  1999)  (TNOO-18) 

IL99-25  (Mar.  12,  1999)  (ILOO-25) 

NC99-36  (Mar.  12 

1999)  (NCOO-36) 

TN99-19  (Mar.  12,  1999)  (TNOO-19) 

IL99-26  (Mar.  12,  1999)  (ILOO-26) 

NC99-37  (Mar.  12 

1999)  (NCOO-37) 

TN99-20  (Mar.  12,  1999)  (TNOO-20) 

IL99-27  (Mar.  12,  1999)  (ILOO-27) 

NC99-38  (Mar.  12 

1999)  (NCOO-38) 

TN99-21  (Mar.  12,  1999)  (TNOO-21) 

IL99-28  (Mar.  12,  1999)  (ILOO-28) 

NC99-39  (Mar.  12 

1999)  (NCOO-39) 

TN99-22  (Mar.  12,  1999)  (TNOO-22) 

IL99-29  (Mar.  12,  1999)  (ILOO-29) 

NC99-40  (Mar.  12 

1999)  (NCOO-40) 

TN99-23  (Mar.  12,  1999)  (TNOO-23) 

IL99-30  (Mar.  12,  1999)  (IL0O-30) 

NC99-41  (Mar.  12 

1999)  (NCOO-41) 

TN99-24  (Mar.  12,  1999)  (TNOO-24) 

IL99-31  (Mar.  12,  1999)  (ILOO-31) 

NC99-^2  (Mar.  12 

1999)  (NCOO-42) 

TN99-25  (Mar.  12,  1999)  (TNOO-25) 

IL99-32  (Mar.  12,  1999)  (ILOO-32) 

NC99-^3  (Mar.  12 

1999)  (NCOO-43) 

TN99-26  (Mar.  12,  1999)  (TNOO-26) 

IL99-33  (Mar.  12,  1999)  (ILOO-33) 

NC99-44  (Mar.  12 

1999)  (NCOO-44) 

TN99-27  (Mar.  12,  1999)  (TNOO-27) 

IL99-34  (Mar.  12,  1999)  (ILOO-34) 

NC99-45  (Mar.  12 

1999)  (NCOO-^5) 

TN99-28  (Mar.  12.  1999)  (TNOO-28) 

IL99-35  (Mar.  12,  1999)  (ILOO-35) 

NC99-^6  (Mar.  12 

1999)  (NCOO-46) 

TN99-29  (Mar.  12.  1999)  (TNOO-29) 

IL99-36  (Mar.  12,  1999)  (ILOO-36) 

NC99-47  (Mar.  12 

1999)  (NCOO-^7) 

TN99-30  (Mar.  12,  1999)  (TNOO-30) 

IL99-37  (Mar.  12,  1999)  (ILOO-37) 

NC99-^8  (Mar.  12 

1999)  (NCOO-^8) 

TN99-31  (Mar.  12,  1999)  (TNOO-31) 

IL99-38  (Mar.  12,  1999)  (ILOO-38) 

NC99-49  (Mar.  12 

1999)  (NCOO-49) 

TN99-32  (Mar.  12,  1999)  (TNOO-32) 

IL99-39  (Mar.  12.  1999)  (ILOO-39) 

NC99-50  (Mar.  12 

1999)  (NCOO-50) 

TN99-33  (Mar.  12,  1999)  (TNOO-33) 

IL99-40  (Mar.  12.  1999)  (ILOO-^0) 

NC99-51  (Mar.  12 

1999)  (NCOO-51) 

TN99-34  (Mar.  12,  1999)  (TNOO-34) 

IL99-11  (Mar.  12,  1999)  (lLOO-41) 

NC99-52  (Mar.  12 

1999)  (NCOO-52) 

TN99-35  (Mar.  12,  1999)  (TNOO-35) 

IL99-42  (Mar.  12,  1999)  (ILOO-42) 

NC99-53  (Mar.  12 

1999)  (NC0&-53) 

TN99-36  (Mar.  12, 1999)  (TNOO-36) 

IL99-43  (Mar.  12,  1999)  (ILOO-43) 

NC99-54  (Mar.  12 

1999)  (NCOO-54) 

TN99-37  (Mar.  12.  1999)  (TNOO-37) 

IL99-44  (Mar.  12,1999)  (ILOO-44) 

South  Carolina 

TN99-38  (Mar.  12. 1999)  (TNOO-38) 

IL99-45  (Mar.  12,  1999)  (ILOO-45) 

SC99-01  (Mar.  12, 

1999)  (SCOO-01) 

TN99-39  (Mar.  12.  1999)  (TNOO-39) 

1L99-46  (Mar.  12,  1999)  (ILOO-46) 

SC99-02  (Mar.  12, 

1999)  (SCOO-02) 

TN99-40  (Mar.  12,  1999)  (TN00--10) 

IL99-i7  (Mar.  12,  1999)  (ILOO-47) 

SC9»-03  (Mar.  12, 

1999)  (SCOO-03) 

TN99-41  (Mar.  12,  1999)  (TNOO-41) 

IL99-48  (Mar.  12,  1999)  (ILOO-48) 

SC99-04  (Mar.  12, 

1999)  (SCOO-04) 

TN99-42  (Mar.  12,  1999)  (TNOp-42) 
TN99-13  (Mar.  12,  1999)  (TNOO-43) 

IL99-49  (Mar.  12,  1999)  (ILOO-49) 

SC99-05  (Mar.  12, 

1999)  (SCOO-05) 

IL99-50  (Mar.  12,  1999)  (ILOO-50) 

SC99-06  (Mar.  12, 

1999)  (SCOO-06) 

TN99-44  (Mar.  12,  1999)  (TNOO-44) 

IL99-51  (Mar.  12,  1999)  (ILOO-51) 

SC99-07  (Mar.  12, 

1999)  (SCOO-07) 

TN99-45  (Mar.  12, 1999)  (TNOO-15) 

IL9&-52  (Mar.  12,  1999)  (lLOO-52) 

SC99-08  (Mar.  12, 

1999)  (SCOO-08) 

TN99-^6  (Mar.  12,  1999)  (TNOO-46) 

IL99-53  (Mar.  12,  1999)  (ILOO-53) 

SC99-09  (Mar.  12, 

1999)  (SCOO-09) 

TN99-17  (Mar.  12,  1999)  (TNOO-47) 

IL99-54  (Mar.  12.  1999)  (ILOO-54) 

SC99-10  (Mar.  12 

1999)  (SCOO-10) 

TN99-48  (Mar.  12,  1999)  (TNOO-^8) 

IL99-55  (Mar.  12.  1999)  (ILOO-55) 

SC99-11  (Mar.  12, 

1999)(SC00-11) 

TN99^9  (Mar.  12,  1999)  (TNOO-^9) 

IL99-56  (Mar.  12.  1999)  (ILOO-56) 

SC99-12  (Mar.  12 

1999)  (SCOO-12) 

TN99-50  (Mar.  12,  1999)  (TNOO-50) 

IL99-57  (Mar.  12.  1999)  (ILOO-57) 

SC99-13  (Mar.  12 

1999)  (SCOO-13) 

TN99-51  (Mar.  12,  1999)  (TNOO-51) 

IL99-58  (Mar.  12.  1999)  (ILOO-58) 

SC99-14  (Mar.  12 

1999)  (SCOO-14) 

TN99-52  (Mar.  12,  1999)  (TNOO-52) 

IL99-59  (Mar.  12.  1999)  (ILOO-59) 

SC99-15  (Mar.  12 

1999)  (SCOO-15) 

TN99-53  (Mar.  12,  1999)  (TNOO-53) 

IL99-60  (Mar.  12.  1999)  (ILOO-60) 

SC99-16  (Mar.  12 

1999)  (SCOO-16) 

TN99-54  (Mar.  12,  1999)  (TNOO-54) 

IL99-61  (Mar.  12.  1999)  (ILOO-61) 

SC99-17  (Mar.  12 

1999)  (SCOO-17) 

TN99-55  (Mar.  12.  1999)  (TNOO-55) 

IL99-62  (Mar.  12.  1999)  (ILOO-62) 

SC99-18  (Mar.  12 

1999)  (SCOO-18) 

TN99-56  (Mar.  12.  1999)  (TNOO-56) 

IL99-63  (Mar.  12,  1999)  (ILOO-63) 

SC99-19  (Mar.  12 

1999)  (SCOO-19) 

TN99-57  (Mar.  12.  1999)  (TNOO-57) 

IL99-64  (Mar.  12,  1999)  (ILOO-64) 

7066 


IL99-65  (Ma  ■, 
IL99-66  (Ma  • 
IL99-67  (Ma  ■ 
IL99-68  (Ma 
IL99-69  (Ma 
IL99-70  (Mai 
Indiana 
IN9»-01  (Mar 
IN99-02(Ma- 
IN99-03(Ma' 
IN99-04(Ma- 
IN99-05  (Ma  ■ 
IN9»-06(Ma- 
IN99-07  (Ma  ■ 
IN99-08(Ma 
IN99-09(Mai' 
IN99-10(Maj 
IN99-11  (Mai 
IN99-12(Mai, 
IN99-13  (Mai 
IN99-14  (Mai 
IN99-15  (Maj 
IN99-16  (Mai . 
IN99-17  (Mai 
IN99-18(Ma]. 
IN9»-19(Mai. 
IN99-20  (Mai , 
IN99-21  (Mai. 
IN99-22  (Mai . 
IN99-23  (Mai 
IN99-24  (Mai 
IN99-25  (Mai 
IN99-26  (Mai 
IN99-27  (Mai 
-     IN99-28  (Mai 
IN99-29  (Mai 
IN99-30  (Mar 
IN99-31  (Mar 
IN99-32  (Mar 
IN99-33  (Mar 
IN99-34  (Mar 
IN99-35  (Mar 
IN99-36  (Mar 
IN99-37  (Mar 
IN99-38  (Mar 
IN99-39  (Mar 
IN99-40  (Mar 
IN99-^1  (Mar 
IN99-42  (Mar 
IN99-43  (Mar 
IN99-44  (Mar 
IN99-45  (Mar 
1N99-46  (Mar, 
IN9ft-47  (Mar. 
IN99-48  (Mar. 
IN99-49  (Mar. 
Michigan 
MI99-01  (Mar 
M199-02  (Mar 
MI99-03  (Mar 
MI99-04  (Mar 
MI99-05  (Mar 
MI99-06  (Mar 
MI99-07  (Mar, 
MI99-08  (Mar 
MI99-09  (Mar 
MI99-10  (Mar 
MI99-n  (Mar 
MI99-12  (Mar 
MI99-13  (Mar 
MI99-14  (Mar, 
MI99-15  (Mar, 
MI9ft-16  (Mar, 
M199-17  (Mar, 
MI99-18  (Mar. 
MI99-19  (Mar 
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12,  1999)  (ILOO-65) 
12.  1999)  (ILOO-66) 
12.  1999)  (ILOO-67) 
12.  1999)  (ILOO-68) 
12.  1999)  (ILOO-69) 
12,  1999)  (ILOO-70) 

12,  1999)  (INOO-01) 
12.  1999)  (INOO-02) 
12.  1999)  (INOO-03) 
.12.  1999)  (IN0(M)4) 
12.  1999)  (INOO-05) 
12,  1999)  (INOO-06) 
12.  1999)  (INOO-07) 
12,  1999)  (INOO-08) 
12,  1999)  (INOO-09) 
12,  1999)  (INOO-10) 
12,  1999)  (INOO-11) 
12.  1999)  (INOO-12) 
12.  1999)  (INOO-13) 
12.  1999)  (INOO-14) 
12.  1999)  (INOO-15) 
12, 1999)  (INOO-16) 
12,  1999)  (INOO-17) 
12.  1999)  (INOO-18) 
12.  1999)  (INOO-19) 
12,  1999)  (INOO-20) 
12.  1999)  (INOO-21) 
12.  1999)  (INOO-22) 
12,  1999)  (INOO-23) 
12.  1999)  (INOO-24) 
12,  1999)  (INOO-25) 
12.  1999)  (INOO-26) 
12.  1999)  (INOO-27) 
12.  1999)  (INOO-28) 
12.  1999)  (INOO-29) 
12.  1999)  (INOO-30) 
12.  1999)  (INOO-31) 
12.  1999)  (INOO-32) 
12.  1999)  (INOO-33) 
12.  1999)  (INOO-34) 
12.  1999)  (INOO-35) 
12.  1999)  (INOO-36) 
12.  1999)  (INOO-37) 
12,  1999)  (INOO-38) 
12.  1999)  (INOO-39) 
12,  1999)  (INOO-40) 
12,  1999)  (INOO-41) 
12.  1999)  (INOO-42) 
12,  1999)  (INOO-^3) 
12,  1999)  (INOO-44) 
12,  1999)  (INOO-45) 
12.  1999)  (INOa-46) 
12,  1999)  (INOO-47) 
12.  1999)  (INOO-48) 
12,  1999)  (lNOO-49) 


12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12.  1999) 
12.  1999) 
12,  1999) 
12.  1999) 
12.  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 


(MlOO-01) 
(MIOO-02) 
(MIOO-03) 
(MIOO-04) 
(MlOO-05) 
(MlOO-06) 
(MIOO-07) 
(MlOO-08) 
(MlOO-09) 
(MIOO-10) 
(MIOO-U) 
(MlOO-12) 
(MIOO-13) 
(MI00-14J 
(MlOO-15) 
(MlOO-16) 
(MlOO-17) 
(MlOO-18) 
{MIOO-19) 


MI99-20  (Mar.  12, 1999)  (MlOO-20) 
MI99-21  (Mar.  12.  1999)  (MIOO-21) 
M199-22  (Mar.  12.  1999)  (MIOO-22) 
M199-23  (Mar.  12,  1999)  (MlOO-23) 
MI99-24  (Mar.  12,  1999)  (MlOO-24) 
MI99-25  (Mar.  12, -1999)  (MIOO-25) 
MI99-26  (Mar.  12,  1999)  (MIOO-26) 
MI99-27  (Mar.  12,  1999)  (MlOO-27) 
MI99-28  (Mar.  12,  1999)  (MIOO-28) 
MI99-29  (Mar.  12,  1999)  (MlOO-29) 
MI99-30  (Mar.  12, 1999)  (MlOO-30) 
MI99-31  (Mar.  12,  1999)  (MIOO-31) 
MI99-32  (Mar.  12,  1999)  (MlOO-32) 
MI9&-33  (Mar.  12,  1999)  (MIOO-33) 
MI99-34  (Mar.  12,  1999)  (MlOO-34) 
MI99-35  (Mar.  12.  1999)  (MlOO-35) 
MI99-36  (Mar.  12. 1999)  (MlOO-36) 
MI99-37  (Mar.  12.  1999)  (MlOO-37) 
M199-38  (Mar.  12,  1999)  (MIOO-38) 
MI99-39  (Mar.  12.  1999)  (MlOO-39) 
MI99-40  (Mar.  12,  1999)  (MIOO-40) 
MI99-41  (Mar.  12,  1999)  (MIOO-41) 
MI99-42  (Mar.  12,  1999)  (MIOO-42) 
MI99-43  (Mar.  12.  1999)  (MIOO-43) 
MI99-44  (Mar.  12,  1999)  (MIOa-44) 
MI99-45  (Mar.  12.  1999)  (MlOO-45) 
MI99-46  (Mar.  12,  1999)  (MIOO-46) 
MI99-47  (Mar.  12,  1999)  (MlOO-47) 
MI99-48  (Mar.  12,  1999)  (MlOO-48) 
MI99-49  (Mar.  12.  1999)  (MIOO-49) 
MI99-50  (Mar.  12,  1999)  (MlOO-50) 
MI99-51  (Mar.  12.  1999)  (MIOO-51) 
MI99-52  (Mar.  12,  1999)  (MIOO-52) 
MI99-53  (Mar.  12,  1999)  (MIOO-53) 
MI99-54  (Mar.  12,  1999)  (MIOO-54) 
MI99-55  (Mar.  12.  1999)  (MlOO-55) 
MI99-56  (Mar.  12.  1999)  (MIOO-56) 
MI99-57  (Mar.  12,  1999)  (MlOO-57) 
M199-58  (Mar.  12.  1999)  (MlOO-58) 
MI99-59  (Mar.  12,  1999)  (MlOO-59) 
MI99-60  (Mar.  12,  1999)  (MI0&-60) 
Ml9ft-61  (Mar.  12,  1999)  (MIOO-61) 
MI99-62  (Mar.  12,  1999)  (MlOO-62) 
MI99-63  (Mar.  12,  1999)  (MlOO-63) 
MI99-64  (Mar.  12.  1999)  (MIOO-64) 
MI99-65  (Mar.  12,  1999)  (MIOO-65) 
MI99-66  (Mar.  12,  1999)  (MlOO-66) 
MI99-67  (Mar.  12.  1999)  (MlOa-67) 
MI99-68  (Mar.  12,  1999)  (MI00-68X 
MI99-69  (Mar.  12.  1999)  (MIOO-69) 
MI99-70  (Mar.  12,  1999)  (MlOO-70) 
MI99-71  (Mar.  12,  1999)  (MlOO-71) 
MI99-72  (Mar.  12,  1999)  (MlOO-72) 
MI99-73  (Mar.  12, 
MI99-74  (Mar.  12, 
MI99-75  (Mar.  12. 
MI99-76  (Mar.  12, 
MI99-77  (Mar.  12, 1999)  (MI00-77J 
MI99-78  (Mar.  12,  1999)  (MlOO-78) 
MI99-79  (Mar.  12, 1999)  (MlOO-79) 
MI99-80  (Mar.  12,  1999)  (MlOO-80) 
MI99-81  (Mar.  12,  1999)  (MIOO-SI) 
MI99-82  (Mar.  12.  1999)  (MlOO-82) 
MI99-83  (Mar.  12,  1999)  (MIOO-83) 
MI99-84  (Mar.  12,  1999)  (MlOO-84) 
MI99-65  (Mar.  12,  1999)  (MlOO-85) 
MI99-86  (Mar.  12.  1999)  (MlOO-86) 
MI99-87  (Mar.  12,  1999)  (MlOO-87) 
MI9&-88  (Mar.  12,  1999)  (MlOO-88) 
Minnesota 
MN99-01  (Mar.  12.  1999)  (MNOO-01) 
MN99-02  (Mar.  12,  1999)  (MNOO-02) 
MN99-03  (Mar.  12,  1999)  (MNOO-03) 
MN99-04  (Mar.  12,  1999)  (MNOO-04) 
MN99-05  (Mar.  12,  1999)  (MNOO-05) 
MN99-06  (Mar.  12,  1999)  (MNOO-06) 


1999)  (MIOO-73) 

1999)  (MIOO-74) 

,  1999)  (MIOO-75) 

,  1999)  (MIOO-76) 


MN99-07 
MN99-08 
MN99-09 
MN99-10 
MN99-11 
MN99-12 
MN99-13 
MN99-14 
MN99-15 
MN99-16 
MN99-17 
MN99-18 
MN99-19 
MN99-20 
MN99-21 
MN99-22 
MN99-23 
MN99-24 
MN99-25 
MN99-26 
MN99-27 
MN99-28 
MN99-29 
MN99-30 
MN99-31 
MN99-32 
MN99-33 
MN99-34 
MN99-35 
MN99-36 
MN99-37 
MN99-38 
MN99-39 
MN99-40 
MN99-41 
MN99-42 
MN99-43 
MN99-44 
MN99-45 
MN99-46 
MN99-47 
MN99-^8 
MN99-49 
MN99-50 
MN99-51 
MN99-52 
MN99-53 
•     MN99-54 
MN99-55 
MN99-56 
MN99-57 
MN99-58 
MN99-59 
MN99-60 
MN99-61 
MN99-62 
Ohio 
OH99-01 
OH99-02 
OH99-03 
OH99-04 
OH99-05 
OH99-06 
OH99-07 
OH99-08 
OH99-09 
OH99-10 
OH99-11 
OH99-12 
OH99-13 
OH99-14 
OH99-15 
OH99-16 
OH99-17 
OH9&-18 
OH99-19 


(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 


1999)  (MNOO-07) 
1999)  (MNOO-08) 
1999)  (MNOO-09) 
1999)  (MNOO-10) 
1999)  (MNOO-11) 
1999)  (MNOO-12) 
1999)  (MNOO-13) 
1999)  (MNOO-14) 
1999)  (MNOa-15) 
1999)  (MNOO-16) 
1999)  (MN0&-17) 
1999)  (MNOa-18) 
1999)  (MNOO-19) 
1999)  (MNOO-20) 
1999)  (MNOO-21) 
1999)  (MNOO-22) 
1999)  (MNOO-23) 
1999)  (MNOO-24) 
,  1999)  (MNOO-25) 
,  1999)  (MNOO-26) 
,  1999)  (MNOO-27) 
,  1999)  (MNOO-28) 
,  1999)  (MNOO-29) 
,  1999)  (MNOO-30) 
,  1999)  (■MNOO-31) 
,  1999)  (MNOO-32) 
,  1999)  (MNOO-33) 
,  1999)  (MNOO-34) 
,  1999)  (MNOO-35) 
,  1999)  (MNOO-36) 
1999)  (MNOO-37) 
1999)  (MNOO-38) 
1999)  (MNOO-39) 
1999)  (MNOO-40) 
1999)  (MNOO-41) 
1999)  (MNOO-42) 
1999)  (MNOO-43) 
1999)  (MNOO-44) 
1999)  (MNOO-45) 
1999)  (MNOO-46) 
1999)  (MNOO-47) 
1999)  (MNOO-48) 
1999)  (MNOO-49) 
1999)  (MNOO-50) 
1999)  (MNOO-51) 
1999)  (MNOO-52) 
1999)  (MNOO-53) 
1999)  (MNOO-54) 
1999)  (MNOO-55) 
1999)  (MNOO-56) 
1999)  (MNOO-57) 
1999)  (MNOO-58) 
1999)  (MNOO-59) 
199^)  (MNOO-60) 
1999)  (MNOO-61) 
1999)  (MNOO-62) 


(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12 
(Mar.  12 
(Mar.  12 


1999)  (OHOO-01) 
1999)  (OHOO-02) 
1999)  (OHOO-03) 
1999)  (OHOO-04) 
1999)  (OHOO-05) 
1999)  (OH0(M)6) 
1999)  (OHOO-07) 
1999)  (OHOO-08) 
1999)  (OHOO-09) 
1999)  (OHOO-10) 
1999)  (OHOO-11) 
1999)  (OHOO-12) 
1999)  (OHOa-13) 
1999)  (OHOO-14) 
1999)  (OHOO-15) 
1999)  (OHOO-16) 
1999)  (OHOO-17) 
1999)  (OHOO-18) 
1999)  (OHOO-19) 
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OH99-20  (Mar.  12,  1 

1999)  (OHOO-20) 

WI99-59  (Mar.  12, 1999)  (WlOO-59) 

IA99-15  (Mar.  12. 1999)  (IAOO-15) 

OH99-21  (Mar.  12,  1 

1999)  (OHOO-21) 

WI99-60  (Mar.  12, 1999)  (WI0O-60) 

IA99-16  (Mar.  12.  1999)  (IAOO-16) 

OH99-22  (Mar.  12,  " 

1999)  (OHOO-21) 

WI99-61  (Mar.  12,  1999)  (WlOO-61) 

IA99-17  (Mar.  12.  1999)  (lAOO-17) 

OH99-23  (Mar.  12,  ' 

1999)  (OHOO-23) 

WI99-62  (Mar.  12,  1999)  (WIOO-62) 

IA99-18  (Mar.  12.  1999)  (IAOO-18) 

OH99-24  (Mar.  12,  ' 

1999)  (OHOO-24) 

WI99-63  (Mar.  12,  1999)  (WlOO-63) 

IA99-19  (Mar.  12,  1999)  (IAOO-19) 

OH99-25  (Mar.  12,  ' 

1999)  (OHOO-25) 

WI99-64  (Mar.  12,  1999)  (WlOO-64) 

LA99-20  (Mar.  12,  1999)  (IAOO-20) 

OH99-26  (Mar.  12,  ' 

1999)  (OHOO-26) 

WI99-65  (Mar.  12,  1999)  (WIOO-65) 

IA99-21  (Mar.  12,  1999)  (IAOO-21) 

OH99-27  (Mar.  12, 

1999)  (OHOO-27) 

WI99-e6  (Mar.  12,  1999)  (WIOO-66) 

IA99-22  (Mar.  12,  1999)  (IAOO-22) 

OH99-28  (Mar.  12. 

1999)  (OHOO-28) 

WI99-67  (Mar.  12.  1999)  (WIOO-67) 

IA99-23  (Mar.  12,  1999)  (IAOO-23) 

OH99-29  (Mar.  12, 

1999)  (OHOO-29) 

WI99-68  (Mar.  12.  1999)  (WIOO-68) 

IA99-24  (Mar.  12. 1999)  (lAOO-24) 

OH99-30  (Mar.  12, 

1999)  (OHOO-30) 

WI99-69  (Mar.  12.  1999)  (WIOO-69) 

IA99-25  (Mar.  12,  1999)  (IAOO-25) 

OH99-31  (Mar.  12, 

1999)  (OHOO-31) 

Volume  V 

IA99-26  (Mar.  12.  1999)  (IAOO-26) 

OH99-32  (Mar.  12, 

1999)  (OHOO-32) 

IA99-27  (Mar.  12.  1999)  (IAOO-27) 

OH99-33  (Mar.  12, 

1999)  (OHOO-33) 

Arkansas 

IA99-28  (Mar.  12,  1999)  (lAOO-28) 

OH99-34  (Mar.  12, 

1999)  (OHOO-34) 

AR99-01  (Mar.  12.  1999)  (AROO-01) 

IA99-29  (Mar.  12,  1999)  (IAOO-29) 

OH99-35  (Mar.  12, 

1999)  (OHOO-35) 

AR99-02  (Mar.  12,  1999)  (AROO-02) 

IA99-30  (Mar.  12,  1999)  (IAOO-30) 

OH99-36  (Mar.  12, 

1999)  (OHOa-36) 

AR99-03  (Mar.  12,  1999)  (AROO-03) 

IA99-31  (Mar.  12,  1999)  (IAOO-31) 

Wisconsin 

AR99-04  (Mar.  12,  1999)  (AROO-04) 

IA99-32  (Mar.  12,  1999)  (IAOO-32) 

WI99-01  (Mar.  12,  1 

999)  (WIOO-01) 

AR99-05  (Mar.  12.  1999)  (AROO-05) 

IA9»-33  (Mar.  12,  1999)  (IAOO-33) 

WI99-02  (Mar.  12,  1 

999)  (WIOO-02) 

AR99-06  (Mar.  12.  1999)  (AROO-06) 

IA99-34  (Mar.  12,  1999)  (IAOO-34) 

WI9&-03  (Mar.  12,1 

999)  (WIOO-03) 

AR99-07  (Mar.  12.  1999)  (AROO-07) 

IA99-35  (Mar.  12,  1999)  (IAOO-35) 

WI99-04  (Mar.  12.  1 

999)  (WIOO-04) 

AR99-08  (Mar.  12,  1999)  (AROO-08) 

IA99-36  (Mar.  12,  1999)  (IAOO-36) 

WI99-05  (Mar.  12.  1 

999)  (WIOO-05) 

AR99-09  (Mar.  12,  1999)  (ARO(>-09) 

IA99-37  (Mar.  12.  1999)  (IAOO-37) 

WI99-06  (Mar.  12,1 

999)  (WIOO-06) 

AR99-10  (Mar.  12,  1999)  (AROO-10) 

1A99-38  (Mar.  12, 1999)  (IAOO-38) 

WI99-07  (Mar.  12,1 

999)  (WIOO-07) 

AR99-11  (Mar.  12,  1999)  (AROO-11) 

IA99-39  (Mar.  12,  1999)  (IAOO-39) 

WI99-08  (Mar.  12,1 

999)  (WIOO-08) 

AR99-12  (Mar.  12,  1999)  (AROO-12) 

IA99-^0  (Mar.  12.  1999)  (IAOO-40) 

WI99-09  (Mar.  12,1 

999)  (WIOO-09) 

AR99-13  (Mar.  12,  1999)  (AROO-13) 

IA99--11  (Mar.  12.  1999)  (IA00-»1) 

W199-10(Mar.  12,1 

999)  (WIOO-10) 

AR99-14  (Mar.  12,  1999)  (AROO-14) 

IA99-42  (Mar.  12,  1999)  (IAOO-42) 

WI99-11  (Mar.  12,  1 

999)  (WIOO-11) 

AR99-15  (Mar.  12.  1999)  (AROO-15) 

IA99-^3  (Mar.  12,  1999)  (IAOO-43) 

WI99-12  (Mar.  12,  1 

999)  (WIOO-12) 

AR99-16  (Mar.  12,  1999)  (AROO-16) 

IA99-^4  (Mar.  12,  1999)  (IAOO-44) 

WI99-13  (Mar.  12,  1 

999)  (WIOO-13) 

AR99-17  (Mar.  12,  1999)  (AROO-17) 

IA99-45  (Mar.  12.  1999)  (lAOO-45) 

WI99-14  (Mar.  12,  1 

999)  (WIOO-14) 

AR99-18  (Mar.  12,  1999)  (AROO-18) 

IA99-46  (Mar.  12,  1999)  (IAOO-46) 

WI99-15  (Mar.  12,  ] 

999)  (WIOO-15) 

AR99-19  (Mar.  12.  1999)  (AROO-19) 

IA99-»7  (Mar.  12,  1999)  (IAO&-47) 

WI99-16  (Mar.  12,  1 

999)  (WIOO-16) 

AR99-20  (Mar.  12.  1999)  (AR00-20) 

IA99-^8  (Mar.  12,  1999)  (IAOO-48) 

WI99-17  (Mar.  12,1 

999)  (WIOO-17) 

AR99-21  (Mar.  12.  1999)  (AROO-21) 

IA99-49  (Mar.  12,  1999)  (IAOO-49) 

WI9»-18  (Mar.  12,  1 

999)  (WIOO-18) 

AR99-22  (Mar.  12,  1999)  (AROO-22) 

IA99-50  (Mar.  12,  1999)  (IAOO-50) 

WI99-19  (Mar.  12,1 

1999)  (WIOO-19) 

AR99-23  (Mar.  12,  1999)  (AROO-23) 

IA99-51  (Mar.  12,  1999)  (IAOO-51) 

WI99-20  (Mar.  12,1 

1999)  (WIOO-20) 

AR99-24  (Mar.  12.  1999)  (AROO-24) 

IA99-52  (Mar.  12,  1999)  (IAOO-52} 

WI99-21  (Mar.  12,  1 

1999)  (WIOO-21) 

AR99-25  (Mar.  12.  1999)  (AROO-25) 

IA99-53  (Mar.  12,  1999)  (IAOO-53) 

WI99-22  (Mar.  12,  1 

1999)  (WIOO-22) 

AR99-26  (Mar.  12.  1999)  (AR0&-26) 

IA99-54  (Mar.  12.  1999)  (IAOO-54) 

WI99-23  (Mar.  12,  1 

1999)  (WIOO-23) 

AR99-27  (Mar.  12.  1999)  (AROO-27) 

IA99-55  (Mar.  12.  1999)  (lAOO-55) 

WI99-24  (Mar.  12,1 

1999)  (WIOO-24} 

AR99-28  (Mar.  12,  1999)  (AROO-28) 

IA99-5B  (Mar.  12.  1999)  (IAOO-56) 

WI99-25  (Mar.  12,  1 

1999)  (WIOO-25) 

AR99-29  (Mar.  12,  1999)  (AROO-29) 

IA99-57  (Mar.  12.  1999)  (IAOO-57) 

WI99-26  (Mar.  12,1 

1999)  (WIOO-26) 

AR99-30  (Mar.  12,  1999)  (AR0O-30) 

IA99-58  (Mar.  12. 1999)  (IAOO-58) 

WI99-27  (Mar.  12,  1 

1999)  (WlOO-27) 

AR99-31  (Mar.  12,  1999)  (AROO-31) 

IA99-59  (Mar.  12. 1999)  (IAOO-59) 

WI99-28  (Mar.  12,  ' 

1999)  (WIOO-28) 

AR99-32  (Mar.  12.  1999)  (AROO-32) 

IA99-60  (Mar.  12.  1999)  (IAOO-60) 

WI99-29  (Mar.  12,  ' 

1999)  (WIOO-29) 

AR99-33  (Mar.  12.  1999)  (AROO-33) 

1A99-61  (Mar.  12.  1999)  (IAOO-61) 

WI99-30  (Mar.  12,  ' 

1999)  (WIOO-30) 

AR99-34  (Mar.  12.  1999)  (AROO-34) 

lA9»-62  (Mar.  12, 1999)  (IAOO-62) 

W199-31  (Mar.  12,  ' 

1999)  (WIOO-31) 

AR99-35  (Mar.  12,  1999)  (AROO-35) 

IA99-63  (Mar.  12, 1999)  (lAOO-63) 

WI99-32  (Mar.  12, 

1999)  (WIOO-32) 

AR99-36  (Mar.  12,  1999)  (AROO-36) 

IA99-64  (Mar.  12, 1999)  (IAOO-64) 

WI99-33  (Mar.  12,  " 

1999)  (WIOO-33) 

AR99-37  (Mar.  12,  1999)  (AROO-37) 

IA99-65  (Mar.  12,  1999)  (lAOO-65) 

WI99-34  (Mar.  12, 

1999)  (WIOO-34) 

AR99-38  (Mar.  12,  1999)  (AROO-38) 

IA99-66  (Mar.  12.  1999)  (IAOO-66) 

WI99-35  (Mar.  12, 

1999)  (WIOO-35) 

AR99-39  (Mar.  12, 1999)  (AROO-39) 

IA99-67  (Mar.  12.  1999)  (IAOO-67) 

WI99-36  (Mar.  12, 

1999)  (WIOO-36) 

AR99-40  (Mar.  12,  1999)  (AROO-40) 

IA99-68  (Mar.  12. 1999)  (IAOO-68) 

WI99-37  (Mar.  12, 

1999)  (WIOO-37) 

AR99-41  (Mar.  12.  1999)  (/\R00-^1) 

IA99-69  (Mar.  12.  1999)  (lAOO-69) 

WI99-38  (Mar.  12, 

1999)  (WIOO-38) 

AR99-42  (Mar.  12.  1999)  (AROO-42) 

IA99-70  (Mar.  12.  1999)  (lAOO-70) 

WI99-39(Mar.  12, 

1999)  (WIOO-39) 

AR99-43  (Mar.  12,  1999)  (AROO-43) 

IA99-71  (Mar.  12,  1999)  (lAOO-71) 

WI99-40  (Mar.  12, 

1999)  (WlOO-iO) 

AR99-44  (Mar.  12,  1999)  (AROO-^4) 

IA99-72  (Mar.  12, 1999)  (IAOO-72) 

WI99-41  (Mar.  12, 

1999)  (WIOO-41) 

AR99-45  (Mar.  12,  1999)  (AROO-45) 

IA9&-73  (Mar.  12,  1999)  (IAOO-73) 

WI99-^2  (Mar.  12, 

1999)  (WIOO-42) 

AR99-*6  (Mar.  12.  1999)  (AROO-^6) 

IA99-74  (Mar.  12,  1999)  (IAOO-74) 

Wl99-^3  (Mar.  12, 

1999)  (WIOO-43) 

AR99-47  (Mar.  12.  1999)  (AROO-47) 

IA99-75  (Mar.  12,  1999)  (lAOO-75) 

WI99-44  (Mar.  12, 

1999)  (WIOO-44) 

Iowa 

IA99-76  (Mar.  12,  1999)  (IAOO-76) 

WI99-45  (Mar.  12, 

1999)  (WIOO-^5) 

IA99-01  (Mar.  12.  1999)  (IAOO-01) 

IA99-77  (Mar.  12.  1999)  (IAOO-77) 

W199-46  (Mar.  12, 

1999)  (WIOO-46) 

IA99-02  (Mar.  12.  1999)  (IAOO-02) 

IA99-78  (Mar.  12.  1999)  (IAOO-78) 

VVI99-47  (Mar.  12, 

1999)  (WIOO-47) 

,IA99-03  (Mar.  12.  1999)  (IAOO-03) 

IA99-79  (Mar.  12.  1999)  (IAOO-79) 

Wl99-^8  (Mar.  12, 

1999)  (WJOO-^8) 

IA99-04  (Mar.  12.  1999)  (IAOO-04) 

IA99-80  (Mar.  12.  1999)  (IAOO-80) 

WI99-49(Mar.  12, 

1999)(WI00-^9) 

IA99-05  (Mar.  12,  1999)  (IAOO-05) 

Kansas 

WI99-50  (Mar.  12, 

1999)  (WI0O-50) 

IA99-06  (Mar.  12,  1999)  (IAOO-06) 

KS99-01  (Mar.  12, 1999)  (KSOO-01) 

WI99-51  (Mar.  12, 

1999)  (WIOO-51) 

IA99-07  (Mar.  12.  1999)  (lAOO-07) 

KS99-02  (Mar.  12,  1999)  (KSOO-02) 

WI99-52  (Mar.  12. 

1999)  (WlOO-52) 

IA99-08  (Mar.  12.  1999)  (IAOO-08) 

KS99-03  (Mar.  12,  1999)  (KSOO-03) 

WI99-53  (Mar.  12. 

1999)  (WIOO-53) 

IA99-09  (Mar.  12.  1999)  (IA0(M)9) 

KS99-04  (Mar.  12,  1999)  (KSOO-04) 

WI99-54  (Mar.  12, 

1999)  (WIOO-54) 

IA99-10  (Mar.  12.  1999)  (IAOO-10) 

KS99-05  (Mar.  12,  1999)  (KSOO-05) 

WI99-55  (Mar.  12, 

1999)  (WIOO-55) 

IA99-11  (Mar.  12.  1999)  (IAOO-11) 

KS99-06  (Mar.  12,  1999)  (KSOO-06) 

WI99-56  (Mar.  12, 

1999)  (WIOO-56) 

IA99-12  (Mar.  12.  1999)  (IAOO-12) 

KS99-07  (Mar.  12, 1999)  (KSOO-07) 

WI99-57  (Mar.  12. 

1999)  (WIOO-57) 

IA99-13  (Mar.  12.  1999)  (IAOO-13) 

KS99-08  (Mar.  12,  1999)  (KSOO-08) 

WI99-58(Mar.  12, 

1999)  (WH)0-58) 

IA99-14  (Mar.  12,  1999)  (IAOO-14) 

KS99-09  (Mar.  12,  1999)  (KSOO-09) 

* 

7P.fif 


I  (Mil 


KS99-10 
KS99-11 (M 
KS99-12 (M 
KS99-13 (M 
KS99-14  (Mfr 
KS99-15(Mir. 
KS99-16{Mir. 
KS99-17(M  II 
KS99-18(Miir 
KS99-19(Miir 
KS99-20  (Mi  ir. 
KS99-21  (Mar 
KS99-22 (Ml  r 
KS99-23 (Mj 
KS99-24  (Ml  r. 
KS99-25 (Ml  r 
KS99-26 (Ml  r 
KS99-27  (M4r 
KS99-28 (M 
KS99-29  (Mir 
KS99-30 {M<  r 
KS99-31 (Msr 
KS99-32 (Mar 
KS99-33  (mJ 
KS99-34 (M. 
KS99-35  (Mi 
KS99-36  (Mi 
KS99-37  (Mi 
KS99-38 (Mi 
KS9&-39  (Ml 
KS99-^0  (Ml 
KS99-41  (Ml 
KS99-^2  (Ml 
KS99-^3  (Ml 
KS99-44  (Mi 
KS99-15  (Mi 
KS99-t6  (Ma  ■ 
KS99-47(Ma- 
KS99-48  (Ma  ■ 
KS99-19  (Ma  ■ 
KS99-50  (Ma ■ 
KS99-51  (Ma 
KS99-52 (Ma 
KS99-53 (Ma 
KS99-54  (Ma 
KS99-55  (Ma 
KS99-56  (Ma; 
KS99-57  (Mai 
KS99-58  (Mai 
KS99-59  (Mai 
KS99-60  (Mai 
KS99-61  (Mai 
KS99-62  (Mai 
KS99-63  (Maj 
KS99-64  (Mai 
KS99-65  (Mai 
KS99-66  (Mai . 
KS99-67 (M 
KS99-68 (M 
KS99-69  (Ma 
KS99-70  (Mai 
Louisiana 
LA99-01  (Mai . 
LA99-02  (Mai 
LA99-03  (Mai . 
LA99-04 (M 
LA 99-05  (Mai. 
LA99-06  (Mai . 
LA99-07(Mai. 
LA99-08  (Ma 
LA99-09  (Mai 
LA99-10  (Mai 
LA99-n  (Mai 
LA99-12  (Mai 
LA99-13  (Mai 
LA99-14  (Mai 


ai. 
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r.  12.  1999)  (KSOO-10) 
ir.  12,  1999)  (KSOO-11) 
ir.  12.  1999)  (KSOO-12) 
ir.  12,  1999)  (KSOO-13) 
12.  1999)  (KSOO-14) 
.12.  1999)  (KSOO-15) 
12.  1999)  (KSOO-16) 
r.  12,  1999)  (KSOO-17) 
12.  1999)  (KSOO-18) 
12,  1999)  (KSOO-19) 
.12.  1999)  (KSOO-20) 
12,  1999)  (KSOO-21) 
.12.  1999)  (KSOO-22) 
r.  12,  1999)  (KSOO-23) 
12.  1999)  (KSOO-24) 
12,  1999)  (KSOO-25) 
12,  1999)  (KSOO-26) 
12.  1999)  (KSOO-27) 
.12.  1999)  (KSOO-28) 
.  12.  1999)  (KSOO-29) 
12,  1999)  (KSOO-30) 
12.  1999)  (KSOO-31) 
12.  1999)  (KSOO-32) 
.  12.  1999)  (KSOO-33) 
.12.  1999)  (KSOO-34) 
'.  12.  1999)  (KSOO-35) 
.12.  1999)  (KSOO-36) 
.  12.  1999)  (KSOO-37) 
.  12.  1999)  (KSOO-38) 
.12.  1999)  (KSOO-39) 
.  12,  1999)  (KSOO-^0) 
12.  1999)  (KSOO-41) 
.  12.  1999)  (KSOO-^2) 
.  12,  1999)  (KSOO-^3) 
.  12.  1999)  (KSOO-44) 
.  12.  1999)  (KSOO-^5) 
12,  1999)  (KSOO-46) 
12.  1999)  (KSOO-^7) 
12.  1999)  (KSOO-48) 
12.  1999)  (KSOO-^9) 
12,  1999)  (KSOO-50) 
.12.  1999)  (KSOO-iJ) 
12.  1999)  (KSOO-52) 
12,  1999)  (KSOO-53) 
12,  1999)  (KSOO-54) 
12,  1999)  (KSOO-55) 
.12,  1999)  (KSOO-56) 
.  12.  1999)  (KSOO-57) 
12.  1999)  (KSOO-58) 
.  12.  1999)  (KSOO-59) 
12.  1999)  (KSOO-60) 
.  12,  1999)  (KSOO-61) 
.12.  1999)  (KSOO-62) 
12.  1999)  (KSOO-63) 
12,  1999)  (KSOO-64) 
12.  1999)  (KSOO-65) 
12,  1999)  (KSOO-66) 
12,  1999)  (KSOO-67) 
12,  1999)  (KSOO-68) 
12.  1999)  (KSOO-69) 
12.  1999)  (KSOO-70) 


12,  1999) 
12,  1999) 
12.  1999) 
12.  1999) 
12.  1999) 
12.  1999) 
12.  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12.  1999) 
12.  1999) 


(LAOO-01) 
(LAOO-02) 
(LAOO-03) 
(LAOO-04) 
(LAOO-05) 
(LAOO-06) 
(LAOO-07) 
(LAOO-08) 
(LAOO-09) 
(LAOO-IO) 
(LAOO-11) 
(LAOO-12) 
(LAOO-13) 
(LAOO-14) 


LA99-15  (Mar.  12 

LA99-16  (Mar.  12 

LA99-17  (Mar.  12 

LA99-18  (Mar.  12 

LA99-19  (Mar.  12 

LA99-20  (Mar.  12 

LA99-21  (Mar.  12 

LA 99-22  (Mar.  12, 

LA99-23  (Mar.  12, 

LA99-24  (Mar.  12, 

LA99-25  (Mar.  12, 

LA99-26  (Mar.  12, 

LA99-27  (Mar.  12. 

LA99-28  (Mar.  12, 

LA99-29  (Mar.  12, 

LA99-30  (Mar.  12, 

LA99-31  (Mar.  12, 

LA99-32  (Mar.  12, 

LA99-33  (Mar.  12, 

LA99-34  (Mar.  12, 

LA99-35  (Mar.  12, 

LA99-36(Mar.  12, 

LA99-37  (Mar.  12. 

LA99-38  (Mar.  12, 

LA99-39  (Mar.  12. 

LA99-40  (Mar.  12, 

LA99-^1  (Mar.  12, 

LA99-^2  (Mar.  12, 

LA99-43  (Mar.  12, 

LA99-44  (Mar.  12. 

LA99-^5  (Mar.  12. 

LA99-46  (Mar.  12. 

LA99-47  (Mar.  12, 

LA99-^8  (Mar.  12, 

LA99-49  (Mar.  12. 

LA99-50  (Mar.  12. 

LA99-51  (Mar.  12, 

LA99-52  (Mar.  12, 

LA99-53  (Mar.  12, 

LA99-54  (Mar.  12. 

Missouri 

MO99-01  (Mar.  12. 

MO99-02  (Mar.  12. 

MO99-03  (Mar.  12. 

MO99-04  (Mar.  12. 

MO99-05  (Mar.  12, 

MO99-06  (Mar.  12, 

MO99-07  (Mar.  12, 

MO99-08  (Mar.  12, 

M099-09  (Mar.  12, 

MO99-10  (Mar.  12, 

M099-11  (Mar.  12. 

M099-12  (Mar.  12. 

M099-13  (Mar.  12, 

M099-14  (Mar.  12. 

M099-15  (Mar.  12, 

M099-16  (Mar.  12. 

M099-17(Mar.  12. 

M099-18  (Mar.  12. 

M099-19  (Mar.  12. 

MO99-20  (Mar.  12. 

M09»-21  (Mar.  12. 

M099-22  (Mar.  12. 

M099-23  (Mar.  12. 

M099-24  (Mar.  12, 

M099-25  (Mar.  12. 

M099-26  (Mar.  12, 

M099-27  (Mar.  12. 

M099-28  (Mar.  12. 

M099-29  (Mar.  12. 

MO99-30  (Mar.  12. 

M099-31  (Mar.  12. 

M099-32  (Mar.  12. 

M099-33  (Mar.  12. 

M099-34  (Mar.  12. 

M099-35  (Mar.  12, 


,  1999)  (LAOO-15) 

1999)  (LAOO-16) 

,  1999)  (LA00-'17) 

,  1999)  (LAOO-18) 

, 1999)  (LAOO-19) 

,  1999)  (LAOO-20) 

, 1999)  (LA0O-21J 

, 1999)  (LAOO-22) 

1999)  tLAOO-23) 

1999)  (LAOO-24) 

1999)  (LAOO-25) 

1999)  (LAOO-26) 

1999)  (LAOO-27) 

1999)  (LAOO-28) 

1999)  (LAOO-29) 

1999)  (LAOO-30) 

1999)  (LAOO-31) 

1999)  (LAOO-32) 

1999)  (LAOO-33) 

1999)  (LAOO-34) 

1999)  (LAOO-35) 

1999)  (LAOO-36) 

1999)  (LAOO-37) 

1999)  (L.\00-38) 

1999)  (LAOO-39) 

1999)  (LAOO-40) 

1999)  (LAOO-41) 

1999)  (LAOO-42) 

1999)  (LAOO-43) 

1999)  (LA0O^4) 

1999)  (LAOO-45) 

1999)  (LAOO-46) 

1999)  (LAOO-17) 

1999)  (LAOO-48) 

1999)  (LAOO-49) 

1999)  (LAOO-50) 

1999)  (LAOO-51) 

1999)  (LAOO-52) 

1999)  (LAOO-53) 

1999)  (LAOO-54) 

1999)  (MOOO-01) 
1999)  (MC)00-02) 
1999)  (MOOO-03) 
1999)  (MOOO-04) 
1999)  (MO0(M)5) 
1999)  (MO0(M)6) 
1999)  (MOOO-07) 
1999)  (MOOO-08) 
1999)  (MO0&-09) 
1999)  (MOOO-10) 
1999)  (MOOO-11) 
1999)  (MOOO-12) 
1999)  (MOOO-13) 
1999)  (MOOO-14) 
1999)  (MOOO-15) 
1999)  (MOOO-16) 
1999)  (MOOO-17) 
1999)  (MOOO-18) 
1999)  (MOOO-19) 
1999)  (MOOO-20) 
1999)  (MOOO-21) 
1999)  (MOOO-22) 
1999)  (MOOO-23) 
1999)  (MOOO-24) 
1999)  (MOOO-25) 
1999)  (MOOO-26) 
1999)  (MOOO-27) 
1999)  (MOOO-28) 
1999)  (MOOO-29) 
1999)  (MO00-r30) 
1999)  (MOOO-31) 
1999)  (MOOO-32) 
1999)  (MOOO-33) 
1999)  (MOOO-34) 
1999)  (MOOO-35) 


M099-36  (Mar. 

M099-37  (Mar. 

M099-38  (Mar. 

M099-39  (Mar. 

MO99-40  (Mar. 

M099-41  (Mar. 

M099-42  (Mar. 

M099-43  (Mar. 

M099-44  (Mar. 

M099-45  (Mar. 

M099-46  (Mar. 

M099-47  (Mar. 

M099-48  (Mar. 

M099-49  (Mar. 

MO99-50  (Mar. 

M099-51  (Mar. 

M099-52  (Mar. 

M099-53  (Mar. 

M099-54  (Mar. 

M099-55  (Mar 

M099-56  (Mar 

M099-57  (Mar. 

M099-58  (Mar. 

M099-59  (Mar. 

MO99-60  (Mar. 

M099-61  (Mar. 

M099-62  (Mar. 

M099-63  (Mar. 

M099-64  (Mar. 

M099-65  (Mar. 

M099-66  (Mar. 
Nebraska 

NE99-01  (Mar. 

NE99-02  (Mar. 

NE99-03  (Mar. 

NE99-04  (Mar. 

NE99-05  (Mar. 

NE99-06  (Mar. 

NE99-07  (Mar. 

NE99-08  (Mar. 

NE99-09  (Mar. 

NE99-10  (Mar. 

NE99-11  (Mar. 

NE99-12  (Mar. 

NE99-13  (Mar. 

NE99-14  (Mar. 

NE99-15  (Mar. 
NE99-16  (Mar. 
NE99-l7(Mar. 
NE99-18  (Mar. 
NE99-19  (Mar. 
NE99-20  (Mar. 
NE99-21  (Mar. 
NE99-22  (Mar. 
NE99-23  (Mar. 
^4E99-24  (Mar. 
NE99-25  (Mar. 
NE99-26  (Mar. 
NE99-27  (Mar. 
NE99-28  (Mar. 
NE99-29  (Mar. 
NE99-30  (Mar. 
NE99-31  (Mar. 
NE99-32  (Mar. 
NE99-33(Mar. 
NE99-34  (Mar. 
NE99-35  (Mar. 
NE99-36  (Mar. 
NE99-37  (Mar. 
NE99-38  (Mar. 
NE99-39  (Mar. 
NE99-40  (Mar. 
NE99-41  (Mar. 
NE99-42  (Mar. 
NE99-43  (Mar. 
NE99-44  (Mar. 


12, 1999) 
12, 1999) 
12,  1999) 
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(MOOO-36) 

(MOOO-37) 

(MOOO-38) 

(MOOO-39) 

{MOOO-40) 

(MOOO-41) 

(MOOO-42) 

(MOOO-^3) 

(MOOO-44) 

(MOOO-45) 

(MOOO-46) 

(MOOO-47) 

(MOOO-48) 

(MOOO-49) 

(MOOO-50) 

(MOOO-51) 

(MOOO-52) 

(MOOO-53) 

(MOOO-54) 

(MOOO-55) 

(MOOO-56) 

(MOOO-57) 

(MOOO-58) 

(MC)00-59) 

(MOOO-60) 

(MOOO-61) 

(MOOO-62) 

(MOOO-63) 

(MC)00-64) 

(MOOO-65) 

(MOOO-66) 


12,  1999)  (NEOO-01) 
12.  1999)  (NEOO-02) 
12,  1999)  (NEOO-03) 
12,  1999)  (NEOO-04) 
12,  1999)  (NE0(M)5) 
12,  1999)  (NEOO-06) 
12,  1999)  (NEOO-07) 
12,  1999)  (NfEOO-08)  ' 
12,  1999)  (NEOO-09) 
12,  1999)  (NEOO-10) 
12,  1999)  (NEOO-11) 
12,  1999)  (NEOO-12) 
12,  1999)  (NEOO-13) 
12,  1999)  (NEOO-14) 
12,  1999)  (NEOO-15) 
12,  1999)  (NEOO-16) 
12,  1999)  (NEOO-17) 
12,  1999)  (NEOO-18) 
12,  1999)  (NEOO-19) 
12,  1999)  (NEOO-20) 
12,  1999)  (NE0&-21) 
12,  1999)  (NEOa-22) 
12,  1999)  (NEOO-23) 
12,  1999)  (^4EOO-24) 
12,  1999)  (NEOO-25) 
1999)  (NEOO-26) 
1999)  (NEOO-27) 
1999)  (NEOO-28) 
1999)  (NEOO-29) 
12,  1999)  (NEOO-30) 
12.  1999)  (NEOO-31) 
12,  1999)  (NEOO-32) 
12.  1999)  (NEOO-33) 
12.  1999)  (NEOO-34) 
1999)  (NEOO-35) 
1999)  (NEOO-36) 
1999)  (NEOO-37) 
1999)  (NEOO-38) 
12.  1999)4NE0(>-39) 
12.  1999)  (NEOO-^0) 
12,  1999)  (NEOO-41) 
12,  1999)  (NEOO-42) 
12,  1999)  (NEOO-43) 
12,  1999)  (NEOO-44) 


12, 
12, 
12, 
12. 
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NE99-45  (Mar.  12,  1999)  (NEOO-45) 

TX99-09  (Mar.  12,  1999)  (TXOO-09) 

TX99-B5  (Mar.  12,  1999)  (TX00-«5) 

NE9^-46  (Mar.  12,  1999)  (NE00--16) 

TX99-10  (Mar.  12,  1999)  (TXOO-10) 

TX99-86  (Mar.  12, 1999)  (TXOO-86) 

NE99-47  (Mar.  12,  1999)  (NEOO-47) 

TX99-11  (Mar.  12, 1999)  (TXOO-11) 

TX99-87  (Mar.  12, 1999)  (TXOO-87) 

■   NE99-48  (Mar.  12,  1999)  (NE0&-48) 

TX99-12  (Mar.  12,  1999)  (TXOO-12) 

TX99-88  (Mar.  12,  1999)  (TXOO-88) 

NE99-49  (Mar.  12,  1999)  (NEOO-49) 

TX99-13  (Mar.  12. 1999)  (TXOO-13) 

TX99-89  (Mar.  12. 1999)  (TXOO-89) 

NE99-50  (Mar.  12,  1999)  (NEOO-50) 

TX99-14  (Mar.  12, 1999)  (TXOO-14) 

TX99-90  (Mar.  12. 1999)  (TXOO-90) 

NE99-51  (Mar.  12,  1999)  (NEOO-51) 

TX99-15  (Mar.  12.  1999)  (TXOO-15) 

TX99-91  (Mar.  12.  1999)  (TXOO-91) 

NE99-52  (Mar.  12,  1999)  (NEOO-52) 

TX99-16  (Mar.  12.  1999)  (TXOO-16) 

TX99-92  (Mar.  12,  1999)  (TXOO-92) 

NE99-53  (Mar.  12,  1999)  (NEOO-53) 

TX99-17  (Mar.  12.  1999)  (TXOO-17) 

TX99-93  (Mar.  12.  1999)  (TXOO-93) 

NE99-54  (Mar.  12,  1999)  (NEOO-54) 

TX99-18  (Mar.  12. 1999)  (TXOO-18) 

TX99-94  (Mar.  12,  1999)  (TXOO-94) 

NE99-55  (Mar.  12, 1999)  (NEOO-55) 

TX99-19  (Mar.  12, 1999)  (TXOO-19) 

TX99-95  (Mar.  12. 1999)  (TXOO-95) 

NE9&-56  (Mar.  12,  1999)  (NEOO-56) 

TX99-20  (Mar.  12.  1999)  (TXOO-20) 

TX99-96  (Mar.  12, 1999)  (TXOO-96) 

NE99-57  (Mar.  12, 1999)  (NEOO-57) 

TX99-21  (Mar.  12.  1999)  (TXOO-21) 

TX99-97  (Mar.  12,  1999)  (TXOO-97) 

New  Mexico 

TX99-22  (Mar.  12, 1999)  (TXOO-22) 

TX99-98  (Mar.  12, 1999)  (TXOO-98) 

NM99-01  (Mar.  12,  1999)  (NMOO-01) 

TX99-23  (Mar.  12, 1999)  (TXOO-23) 

fX99-99  (Mar.  12, 1999)  (TXOO-99) 

NM9&-02  (Mar.  12,  1999)  (NMOO-02) 

TX99-24  (Mar.  12.  1999)  (TX0(>-24) 

TX99-100  (Mar.  12,  1999)  (TXOO-lOO) 

NM99-03  (Mar.  12,  1999)  (NMOO-03) 

TX99-25  (Mar.  12. 1999)  (TXOO-25) 

TX99-101  (Mar.  12. 1999)  (TXOO-101) 

NM99-04  (Mar.  12,  1999)  (NMOO-04) 

TX99-26  (Mar.  12, 1999)  (TXOO-26) 

TX99-102  (Mar.  12.  1999)  (TXOO-102) 

NM99-05  (Mar.  12,  1999)  (NMOO-05) 

TX99-27  (Mar.  12. 1999)  (TXOO-27)  , 

"  TX99-103  (Mar.  12.  1999)  (TXOO-103) 

NM99-06  (Mar.  12.  1999)  (NMOO-06) 

TX99-28  (Mar.  12. 1999)  (TXOO-28) 

TX99-104  (Mar.  12.  1999)  (TXOO-104) 

Oklahoma 

TX99-29  (Mar.  12.  1999)  (TXOO-29) 

TX99-105  (Mar.  12.  1999)  (TXOO-105) 

OK99-01  (Mar.  12,  1999)  (OKOO-01) 

TX99-3d  (Mar.  12,  1999)  (TXOO-30) 

TX99-106  (Mar.  12. 1999)  (TX00-106) 

OK99-02  (Mar.  12, 1999)  (OKOO-02) 

TX99-31  (Mar.  12,  1999)  (TXOO-31) 

TX99-107  (Mar.  12.  1999)  (TXOO-107) 

OK9&-03  (Mar.  12,  1999)  (OKOO-03) 

TX99-32  (Mar.  12. 1999)  (TXOO-32) 

TX99-108  (Mar.  12. 1999)  (TXOO-108) 

OK99-04  (Mar.  12,  1999)  (OKOO-04) 

TX99-33  (Mar.  12, 1999)  (TXOO-33) 

TX99-109  (Mar.  12.  1999)  (TXOO-109) 

OK99-05  (Mar.  12,  1999)  (OKOO-05) 

TX99-34  (Mar.  12,  1999)  (TXOO-34) 

TX99-110  (Mar.  1?,  1999)  (TXOO-110) 

OK99-06  (Mar.  12,  1999)  (OKOO-06) 

TX99-35  (Mar.  12,  1999)  (TXOO-35) 

»      TX99-111  (Mar.  12,  1999)(TX0O-lll) 

OK99-07  (Mar.  12,  1999)  (OKOO-07) 

TX99-36  (Mar.  12,  1999)  (TXOO-36) 

TX99-112  (Mar.  12,  1999)  (TXOO-112) 

OK99-08  (Mar.  12,  1999)  (OKOO-08) 

TX99-37  (Mar.  12,  1999)  (TXOO-37) 

TX99-113  (Mar.  12,  1999)  (TXOO-113) 

OK99-09  (Mar.  12,  1999)  (OKOO-09) 

TX99-38  (Mar.  12,  1999)  (TXOO-38) 

TX99-114  (Mar.  12,  1999)  (TXOO-114) 

OK99-10  (Mar.  12,  1999)  (OKOO-10) 

TX99-39  (Mar.  12,  1999)  (TXOO-39) 

TX99-1 1 5  (Mar.  1 2 ,  1 999)  (TXOO-1 15) 

OK99-11  (Mar.  12,  1999)  (OKOO-11) 

TX99-40  (Mar.  12,  1999)  {TXOO-40) 

TX99-116  (Mar.  12.  1999)  (TXOO-116) 

OK99-12  (Mar.  12,  1999)  (OKOO-12) 

TX99-41  (Mar.  12. 1999)  (TXOO-41) 

TX99-117  (Mar.  12. 1999)  (TXOO-11^) 

OK99-13  (Mar.  12,  1999)  (OKOO-13) 

TX99-42  (Mar.  12.  1999)  (TXOO-^2) 

TX9^118  (Mar.  12.  1999)  (TXOO-118) 

OK99-14  (Mar.  12,  1999)  (OKOO-14) 

TX99-43  (Mar.  12,  1999)  {TXOO-43) 

TX99-119  (Mar.  12.  1999)  (TXOO-119) 

OK99-15  (Mar.  12,  1999)  {OKOO-15) 

TX99-M  (Mar.  12,  1999)  (TXOO-44) 

TX99-120  (Mar.  12. 1999)  (TXOO-1 20) 

OK99-16  (Mar.  12,  1999)  (OKOO-16) 

TX99-^5  (Mar.  12,  1999)  (TXOO-45) 

Volume  VI 

OK99-17  (Mar.  12,  1999)  (OKOO-17) 

TX99-46  (Mar.  12,  1999)  (TXOO-46) 

OK99-18  (Mar.  12,  1999)  (OKOO-18) 

TX99-^7  (Mar.  12,  1999)  (TXOO-47) 

Alaska 

OK99-19  (Mar.  12,  1999)  (OKOO-19) 

TX99-48  (Mar.  12,  1999)  (TXOO-48) 

AK99-01  (Mar.  12,  1999)  (AKOO-01) 

OK99-20  (Mar.  12, 1999)  (OKOO-20) 

TX99-49  (Mar.  12,  1999)  (TX00--19) 

AK99-02  (Mar.  12.  1999)  (AKOO-02) 

OK99-21  (Mar.  12,  1999)  (OKOO-21) 

TX99-50  (Mar.  12, 1999)  (TXOO-50) 

AK99-03  (Mar.  12,  1999)  (AKOO-03) 

OK99-22  (Mar.  12,  1999)  (OKOO-22) 

TX99-51  (Mar.  12,  1999)  (TXOO-51) 

AK99-04  (Mar.  12,  1999)  (AKOO-04) 

OK99-23  (Mar.  12,  1999)  (OKOO-23) 

TX99-52  (Mar.  12, 1999)  (TXOO-52) 

AK99-05  (Mar.  12,  1999)  (AKOO-05) 

OK99-24  (Mar.  12,  1999)  (OKOO-24) 

TX99-53  (Mar.  12,  1999)  (TXOO-53) 

AK99-06  (Mar.  12,  1999)  (AK00-06) 

OK99-25  (Mar.  12,  1999)  (OKOO-25) 

TX99-54  (Mar.  12, 1999)  (TXOO-54) 

AK99-07  (Mar.  12.  1999)  (AK00-07) 

OK99-26  (Mar.  12, 1999)  (OKOO-26) 

TX99-55  (Mar.  12,  1999)  (TXOO-55) 

AK99-08  (Mar.  12,  1999)  (AK00-08) 

OK99-27  (Mar.  12,  1999)  (OKOO-27) 

TX99-56  (Mar.  12,  1999)  (TXOO-56) 

Colorado 

OK99-28  (Mar.  12,  1999)  (OKOO-28) 

TX99-57  (Mar.  12. 1999)  (TXOO-57) 

CO99-01  (Mar.  12,  1999)  (COOO-01) 

OK99-29  (Mar.  12,  1999)  (OKOO-29) 

TX99-58  (Mar.  12, 1999)  (TXOO-58) 

CO99-02  (Mar.  12.  1999)  (CO00-02) 

OK99-30  (Mar.  12,  1999)  (OKOO-30) 

TX99-59  (Mar.  12,  1999)  (TXOO-59) 

CO99-03  (Mar.  12.  1999)  (COOO-03) 

OK99-31  (Mar.  12,  1999)  (OKOO-31) 

TX99-60  (Mar.  12,  1999)  (TXOO-60) 

CO99-04  (Mar.  12.  1999)  (COOO-04) 

OK99-32  (Mar.  12,  1999)  (OKOO-32) 

TX99-61  (Mar.  12, 1999)  (TXOO-61) 

CO99-05  (Mar.  12.  1999)  (CX30O-05) 

OK99-33  (Mar.  12,  1999)  (OKOO-33) 

TX99-62  (Mar.  12. 1999)  (TXOO-62) 

CO99-06  (Mar.  12.  1999)  (COOO-06) 

OK99-34  (Mar.  12,  1999)  (OKOO-34) 

^TX99-63  (Mar.  12.  1999)  (TXOO-63) 

CO99-07  (Mar.  12.  1999)  (CO00-07) 

OK99-35  (Mar.  12,  1999)  (OKOO-35) 

TX99-64  (Mar.  12.  1999)  (TXOO-64) 

C099-08  (Mar.  12,  1999)  (COOO-08) 

• 

OK99-36  (Mar.  12,  1999)  (OKOO-36) 

TX99-65  (Mar.  12,  1999)  (TXOO-65) 

CO99-09  (Mar.  12,  1999)  (COOO-09) 

OK99-37  (Mar.  12,  1999)  (OKOO-37) 

TX99-66  (Mar.  12,  1999)  (TXOO-66) 

CO99-10  (Mar.  12,  1999)  (COOO-10) 

OK99-38  (Mar.  12,  1999)  (OKOO-38) 

TX99-67  (Mar.  12,  1999)  (TXOO-67) 

C099-11  (Mar.  12,  1999)  (COOO-11) 

OK99-39  (Mar.  12, 1999)  (OK0&-39) 

.     TX99-68  (Mar.  12.  1999)  (TXOO-68) 

C09»-12  (Mar.  12,  1999)  (COOO-12) 

OK99-40  (Mar.  12,  1999)  (OKOO-40) 

TX99-69  (Mar.  12.  1999)  (TXOO-69) 

CX)99-13  (Mar.  12,  1999)  (COOO-13) 

OK99-41  (Mar.  12,  1999)  (OKOO-41) 

TX99-70  (Mar.  12,  1999)  (TXOO-70) 

C099-14  (Mar.  12.  1999)  (COOO-14) 

OK99-^2  (Mar.  12,  1999)  (OKOO-42) 

TX99-71  (Mar.  12, 1999)  (TXOO-71) 

C099-15  (Mar.  12.  1999)  (COOO-15) 

OK99-^3  (Mar.  12,  1999)  (OKOO-43) 

TX99-72  (Mar.  12, 1999)  (TXOa-72) 

C099-16  (Mar.  12,  1999)  (COOO-16) 

OK99-^4  (Mar.  12,  1999)  (OKOO-44) 

TX99-73  (Mar.  12,  1999)  (TXOO-73) 

C099-17  (Mar.  12.  1999)  (COOO-17) 

OK99-^5  (Mar.  12,  1999)  (OKOO-45) 

TX99-74  (Mar.  12,  1999)  (TXOO-74) 

C099-18  (Mar.  12.  1999)  (COOO-18) 

OK99-46  (Mar.  12, 1999)  (OKOO-46) 

TX99-75  (Mar.  12. 1999)  (TXOO-75) 

C099-19  (Mar.  12,  1999)  (COOO-19) 

Texas 

TX99-76  (Mar.  12.  1999)  (TXOO-76) 

CO99-20  (Mar.  12,  1999)  (COOO-20) 

TX99-01  (Mar.  12, 1999)  (TXOO-Ol) 

TX99-77  (Mar.  12,  1999)  (TXOO-77) 

C099-21  (Mar.  12,  1999)  (COOO-21) 

TX99-02  (Mar.  12,  1999)  (TXOO-02) 

TX99-78  (Mar.  12,  1999)  (TXOO-78) 

C099-22  (Mar.  12,  1999)  (COOO-22) 

TX99-^3  (Mar.  12,  1999)  (TXOO-03) 

TX99-79  (Mar.  12,  1999)  (TXOO-79) 

C099-23  (Mar.  12,  1999)  (COOO-23) 

TX99-04  (Mar.  12,  1999)  (TXOO-04) 

TX99-80  (Mar.  12,  1999)  (TXOO-80) 

C099-24  (Mar.  12,  1999)  (COOO-24) 

TX99-05  (Mar.  12,  1999)  (TXOO-05) 

TX99-ai  (Mar.  12, 1999)  (TXOO-81) 

C099-25  (Mar.  12,  1999)  (COOO-25) 

TX99-06  (Mar.  12,  1999)  (TXOO-06) 

TX99-82  (Mar.  12,  1999)  (TXOO-82) 

C099-26  (Mar.  12,  1999)  (CXXK)-26) 

TX99-07  (Mar.  12,  1999)  (TXOO-07) 

TX99-83  (Mar.  12,  1999)  (7X00-63) 

C099-27  (Mar.  12,  1999)  (COOO-27) 

TX99-08  (Mar.  12,  1999)  (TXOO-08) 

TX99-84  (Mar.  12,  1999)  (TXOO-84) 

C099-28  (Mar.  12,  1999)  (COOO-28) 

• 

7070 
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C099-29 
CO99-30 
C099-31 
C099-32 
C099-33 
C099-34 
C099-35 
Idaho 
ID99-01 
ID99-02 
ID99-03 
ID99-04 
ID99-05 
ID99-06 
ID99-07 
ro99-08 
ID99-09(M)i 
ID99-10 
ID99-11 
ID99-12 
ID99-13 
ID99-14 

Montana 
MT99-01 
MT99-02(N 
MT99-03 
MT99-04 
MT99-05 
MT99-06(N 
MT99-07  (\ 
MT99-08  (N 
MT99-09 
MT99-10  {h 
MT99-11 
MT99-t2  [\ 
MT9&-13 
MT99-14  (N 
MT99-15 
MT99-16 
MT99-T7 
MT99-18 
MT9»-19 
MT99-20 
MT99-21 
MT99-22 
MT99-23 
MT99-24 
MT99-25 
MT99-26 
MT99-27 
MT99-28 
MT99-29 
MT99-30 
MT99-31 
MT9&-32 
MT99-33 
MT99-34 
MT99-35 
North  Dakota 
ND99-01 
ND99-02 (M 
ND99-03  (M  1 
ND99-04  (M 
ND99-05 (M 
ND99-06 
ND99-07 
ND99-08  (M 
ND99-09  (M 
ND99-tO  (Mi 
ND99-11 (M 
ND99-12  (M 
ND99-13 
ND99-14 
ND99-15  (M 
ND99-16  (M 
ND99-17 
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.  12,  1999)  (COOO-29) 

ar.  12.  1999)  (COOO-30) 

12,  1999)  (COOO-31) 

ar.  12,  1999)  (COOO-32) 

ar.  12,  1999)  (COOO-33) 

.12,  1999)  fCOOO-34) 

.  12,  1999)  (COOO-35) 


12,  1999) 
12,  1999) 
.  12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
r,  12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 


(IDOO-01) 
(IDOO-02) 
(IDOO-03) 
(IDOO-04) 
(IDOO-05) 
(IDOO-06) 
(IDOO-07) 
(IDOO-08) 
(IDOO-09) 
(lDOO-10) 

(moo-11) 

(IDOO-12) 
(IDOO-13) 
(IDOO-14) 


12,  1999)  (MTOO-01) 

ar.  12,  1999)  (MTOO-02) 
12,  1999)  (MTOO-03) 
12,  1999)  (MTOO-04) 
12,  1999)  (MTOO-05) 

ar.  12,  1999)  (MT0(M)6) 

ar.  12,  1999)  (MT0(>-07) 

ar.  12,  1999)  (MTOO-08) 
12,  1999)  (MTOO-09) 

ar.  12,  1999)  (NfTOO-lO) 
12,  1999)  (NfTOO-11) 

ar.  12,  1999)  (MTOO-12) 
12,  1999)(MT00-13) 

ar.  12,  1999)  (MTOO-14) 
12,  1999)  (MTOO-15) 
12,  1999)  (MTOO-16) 
12.  1999)  (MTOO-17) 
12,  1999)  (MTOO-18) 
12,  1999)  (MTOO-19) 
12,  1999)  (MTOO-20) 
12,  1999)  (MTOO-21) 
12,  1999)  (MTOO-22) 
12,  1999)  (MTOO-23) 
12,  1999)  (MTOO-24) 
12,  1999)  (MTOO-25) 
12,  1999)  (MTOO-26) 
12,  1999)  (MTOO-27) 

r.  12,  1999)  (MTOO-28) 
12,  1999)  (Nn'00-29) 
12,  1999)  (MTOO-30) 
12,  1999)  (MTOO-31) 
12,  1999)  (MTOO-32) 

ir.  12,  1999)  (NfTOO-33) 
12,  1999)  (MTOO-34) 

ir.  12,  1999)  (MTOO-35) 


.  12,  1999) 

IT.  12,  1999) 

r.  12,  1999) 

r.  12,  1999) 

12,  1999) 

12.  1999) 

12,  1999) 

r.  12,  1999) 

12,  1999) 

.  12,  1999) 

.  12,  1999) 

12,  1999) 

.  12,  1999) 

12,  1999) 

12,  1999) 

12,  1999) 

.  12.  1999) 


(NDOO-01) 
(NDOO-02) 
(NDOO-03) 
(NDOO-04) 
(NDOO-05) 
(NDOO-06) 
(NDOO-07) 
(ND0CM)8) 
(NDOO-09) 
(NDOO-10) 
(NDOO-11) 
(NDOO-12) 
(NDOO-13) 
(NDOO-14) 
(NDOO-15) 
(NDOO-16) 
(>fD00-17) 


ND9&-18  (Mar.  12.  1999)  (NDOO-18) 
ND99-19  (Mar.  12,  1999)  (NDOO-19) 
ND99-20  (Mar.  12,  1999)  (NDOO-20) 
Nro99-21  (Mar.  12,  1999)  {NDOO-21) 
ND99-22  (Mar.  12,  1999)  (NDOO-22) 
ND99-23  (Mar.  12,  1999)  (NDOO-23) 
ND99-24  (Mar.  12,  1999)  (NDOO-24) 
ND99-25  (Mar.  12,  1999)  (NDOO-25) 
ND99-26  (Mar.  12,  1999)  (NDOO-26) 
ND99-27  (Mar.  12,  1999)  (NDOO-27) 
ND9&-28  (Mar.  12,  1999)  (NDOO-28) 
ND99-29  (Mar.  12,  1999)  (NDOO-29) 
ND9&-30  (Mar.  12,  1999)  (NDOO-30) 
ND99-31  (Mar.  12,  1999)  (NDOO-31) 
ND99-32  (Mar.  12,  1999)  (NDOO-32) 
ND99-33  (Mar.  12,  1999)  (NDOO-33) 


1999)  (NDOO-34) 
1999)  (NDOO-35) 
1999)  (NDOO-36) 
1999)  (NDOO-37) 
1999)  (NDOO-38) 
1999)  (ND0O-39J 
1999)  (NDOO-40) 


ND99-34  (Mar.  12 
ND99-35  (Mar.  12 
ND99-36  (Mar.  12 
ND99-37  (Mar.  12 
ND99-38  (Mar.  12 
ND99-39  (Mar.  12 
ND99-^0  (Mar.  12 
ND99-41  (Mar.  12,  1999)  (^fDOO-^l 
ND99-42  (Mar.  12.  1999)  (NDOO-42) 
ND99-43  (Mar.  12,  1999)  (^4DOO-43) 
ND99-44  (Mar.  12,  1999)  (NDOO-44) 
ND99-45  (Mar.  12.  1999)  (NDOO-45) 
ND99-^6  (Mar.  12,  1999)  (NDOO-46) 
ND99-47  (Mar.  12.  1999)  (NDOO-^7) 
ND99-48  (Mar.  12,  1999)  (NDOO-48) 
hJD99-49  (Mar.  12.  1999)  (NDOO-49) 
NfD99-50  (Mar.  12.  1999)  (hfDOO-50) 
^4D99-51  (Mar.  12,  1999)  (NDOO-51) 
ND99-52  (Mar.  12,  1999)  (NDOO-52) 
ND99-53  (Mar.  12,  1999)  (NDOO-53) 
Oregon 
OR99-01  (Mar. 
OR99-02  (Mar. 
OR99-03  (Mar. 
OR99-04  (Mar.  12 
OR99-05  (Mar.  12 
OR99-06  (Mar.  12 
OR99-07  (Mar.  12 
OR99-08  (Mar.  12 
OR99-09  (Mar.  12 
OR99-10  (Mar.  12 
OR99-11  (Mar.  12,  1999)  (OROO-11) 
OR99-12  (Mar.  12,  1999)  (OROO-12) 
OR99-13  (Mar.  12 
OR99-14  (Mar.  12 
OR99-15  (Mar.  12 
OR99-16  (Mar.  12 


12,  1999)  (OROO-01) 
12,  1999)  (OROO-02) 
12,  1999)  (OROO-03) 
,  1999)  (OR00-O4) 
,  1999)  (OROO-05) 
1999)  (OROO-06) 
1999)  (OROO-07) 
1999)  (OROO-08) 
1999)  (OROO-09) 
1999)  (OROO-10) 


1999)  (OROO-13) 
1999)  (OROO-14) 
1999)  (OROO-15) 
1999)  (OROO-16) 


OR99-17  (Mar.  12,  1999)  (OROO-17) 
South  Dakota 
SD99-01  (Mar.  12,  1999)  (SDOO-01) 
SD99-02  (Mar.  12,  1999)  (SDOO-02) 
SD99-03  (Mar.  12,  1999)  (SDOO-03) 
SD99-04  (Mar.  12,  1999)  (SDOO-04) 
SD99-05  (Mar.  12,  1999)  (SDOO-05) 
SD99-06  (Mar.  12,  1999)  (SDOO-06) 
SD99-07  (Mar.  12,  1999)  (SDOO-07) 
SD99-08  (Mar.  12,  1999)  (SDOO-08) 
SD99-09  (Mar.  12,  1999)  (SDOO-09) 
SD99-10  (Mar.  12,  1999)  (SDOO-IO) 
SD99-11  (Mar.  12,  1999)  (SDOO-11) 
SD99-12  (Mar.  12,  1999)  (SDOO-12) 
SD99-13  (Mar.  12,  1999)  (SDOO-13) 
SD99-14  (Mar.  12,  1999)  (SDOO-14) 
SD99-15  (Mar.  12,  1999)  (SDOO-15) 
SD99-16  (Mar.  12,  1999)  (SDOO-16) 
SD99-17  (Mar.  12,  1999)  (SDOO-17) 
SD99-18  (Mar.  12,  1999)  (SDOO-18) 
SD99-19  (Mar.  12,  1999)  (SDOO-19) 
SD99-20  (Mar.  12,  1999)  (SDOO-20) 
SD99-21  (Mar.  12,  1999)  (SDOO-21) 


SD99-22  (Mar.  12 

SD99-23  (Mar.  12 

SD99-24  (Mar.  12 

SD99-25  (Mar.  12, 

SD99-26  (Mar.  12, 

SD99-27  (Mar.  12, 

SD99-28  (Mar.  12, 

SD99-29  (Mar.  12, 

SD99-30  (Mar.  12, 

SD99-31  (Mar.  12, 

SD99-32  (Mar.  12, 

SD99-33  (Mar.  12, 

SD99-34  (Mar.  12, 

SD99-35  (Mar.  12, 

SD99-36  (Mar.  12, 

SD99-37  (Mar.  12, 

SD99-38  (Mar.  12, 

SD99-39  (Mar.  12, 

SD99-40  (Mar.  12, 

SD99-41  (Mar.  12, 

SD99-42  (Mar.  12, 

SD99-43  (Mar.  12, 

SD9a-44  (Mar.  12, 

Utah 

UT99-01  (Mar.  12, 

UT99-02  (Mar.  12, 

UT99-03  (Mar.  12, 

UT99-04  (Mar.  12, 

UT99-05  (Mar.  12, 

UT99-06  (Mar.  12, 

UT99-07  (Mar.  12, 

UT9a-08  (Mar.  12, 

UT99-09  (Mar.  12, 

UT9&-10  (Mar.  12, 

UT99-11  (Mar.  12, 

UT99-12  (Mar.  12, 

UT99-13  (Mar.  12, 

UT99-14  (Mar.  12, 

UT99-15  (Mar.  12. 

UT99-16  (Mar.  12, 

UT99-17  (Mar.  12, 

LJT99-18  (Mar.  12, 

UT99-19  (Mar.  12, 

UT99-20(Mar.l2, 

UT99-21  (Mar.  12, 

UT99-22  (Mar.  12, 

UT99-23  (Mar.  12, 

UT99-24  (Mar.  12, 

UT99-25  (Mar.  12. 

UT99-26  (Mar.  12, 

UT99-27  (Mar.  12, 

UT99-28  (Mar.  12, 

UT99-29  (Mar.  12, 

UT99-30  (Mar.  12, 

UT99-31  (Mar.  12, 

UT99-32  (Mar.  12, 

UT99-33  (Mar.  12, 

UT99-34  (Mar.  12, 

UT99-35  (Mar.  12, 

UT99-36  (Mar.  12. 

Washington 

WA99-01  (Mar.  12. 
WA9&-02  (Mar.  12. 
WA99-03  (Mar.  12, 
WA99-04  (Mar.  12, 
WA99-05  (Mar.  12, 
WA99-06  (Mar.  12, 
WA99-07  (Mar.  12, 
WA99-08  (Mar.  12, 
WA99-09(Mar.  12, 
WA99-10(Mar.  12, 
WA99-11  (Mar.  12, 
WA99-12  (Mar.  12, 
WA99-13  (Mar.  12, 
WA99-14  (Mar.  12, 
WA99-15  (Mar.  12, 


,  1999)  (SDOO-22) 

,  1999)  (SDOO-23) 

,  1999)  (SD0&-24) 

,  1999)  (SDOO-25) 

,  1999)  (SDOO-26) 

,  1999)  (SDOO-27) 

,  1999)  (SDOO-28) 

1999)  (SDOO-29) 

1999)  (SDOO-30) 

1999)  (SDOO-31) 

1999)  (SDOO-32) 

1999)  (SDOO-33) 

1999)  (SDOO-34) 

1999)  (SDOO-35) 

1999)  (SDOa-36) 

1999)  (SDOO-37) 

1999)  (SDOO-38) 

1999)  {SDOO-39) 

1999)  (SDOO-10) 

1999)  (SD0&-41) 

1999)  (SDOO-^2) 

1999)  (SDOO-^3) 

1999)  (SDOO-44) 

1999)  (UTOO-Ol) 
1999)  (UTOO-02) 
1999)  (UTOO-03) 
1999)  (UTOO-04) 
1999)  (UTOO-05) 
1999)  (UTOO-06) 
1999)  (UTOO-07) 
1999)  (UTOO-08) 
1999)  (UTOO-09) 
1999)  (UTOO-10) 
1999)(UT0O-ll) 
1999)  (UTOO-12) 
1999)  (UTOO-13) 
1999)  (UTOO-14) 
1999)  (UTOO-15) 
1999)  (UTOO-16) 
1999)  (UTOO-17) 
1999)  {UTOO-18) 
1999)  (UTOO-19) 
1999)  (UTOO-20) 
1999)  (UTOO-21) 
1999)  (UTOO-22) 
1999)  (UTOO-23) 
1999)  (UTOO-24) 
1999)  (UTOO-25) 
1999)  (UTOO-26) 
1999)  (UTOO-27) 
1999)  (UTOO-28) 
1999)  (UTOO-29) 
1999)  (UTOO-30) 
1999)  (UTOO-31) 
1999)  (UTOO-32) 
1999)  (UTOO-33) 
1999)  (UTOO-34)  . 
1999)  (UTOO-35) 
1999)  (UTOO-36) 

1999)  (WAOO-01) 
1999)  (WA0CM)2) 
1999)  (WAOO-03) 
1999)  (WAOO-04) 
1999)  (WAOO-05) 
1999)  (WAOO-06) 
1999)  (WAOO-07) 
1999)  (WAOO-08) 
1999)  (WAOO-09) 
1999)  (WAOO-10) 
1999)  (WAOO-11) 
1999)  (WAOO-12) 
1999)  (WAOO-13) 
1999)  (WAOa-14) 
1999)  (WAOO-15) 
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WA99-16  (Mar.  12 
WA99-17  (Mar.  12 
WA99-18  (Mar.  12 
WA99-19  (Mar.  12 
WA99-20  (Mar.  12 
WA99-21  (Mar.  12 
WA99-22  (Mar.  12 
WA99-23  (Mar.  12 
WA99-24  (Mar.  12 
WA99-25  (Mar.  12 
WA99-26  (Mar.  12 
WA99-27  (Mar.  12 
Wyoming 
WY99-01  (Mar.  12 
WY99-02  (Mar.  12 
WY99-03  (Mar.  12 
WY99-04  (Mar.  12 
WY99-05  (Mar.  12 
WY99-06  (Mar.  12 
WY99-07  (Mar.  12 
WY99-08  (Mar.  12 
WY99-09  (Mar.  12 
WY99-10  (Mar.  12 
WY99-11  (Mar.  12 
WY99-12  (Mar.  12 
WY99-13  (Mar.  12 
WY99-14  (Mar.  12 
WY99-15  (Mar.  12 
WY99-16  (Mar.  12 
WY99-17  (Mar.  12 
WY99-18  (Mar.  12 
WY99-19  (Mar.  12 
WY99-20  (Mar.  12 
WY99-21  (Mar.  12 
WY99-22  (Mar.  12 
WY99-23  (Mar.  12 
WY 99-24  (Mar.  12 

Volume  VII 

Arizona 
AZ99-01  (Mar.  12 
AZ99-02  (Mar.  12 
AZ99-03  (Mar.  12 
AZ99-04  (Mar.  12 
AZ99-05  (Mar.  12 
AZ99-06  (Mar.  12 
AZ99-07  (Mar.  12 
AZ99-08  (Mar.  12 
AZ99-09  (Mar.  12 
AZ99-10  (Mar.  12 
AZ99-11  (Mar.  12 
AZ99-12  (Mar.  12 
AZ9&-13  (Mar.  12 
AZ99-14  (Mar.  12 
AZ99-15  (Mar.  12 
AZ99-16  (Mar.  12 
AZ99-17  (Mar.  12 
AZ99-18  (Mar.  12 
AZ99-19  (Mar.  12 
AZ99-20  (Mar.  12 

California 

CA99-01  (Mar.  12 
CA99-02  (Mar.  12 
CA99-03  (Mar.  12 
CA99-04  (Mar.  12 
CA99-05  (Mar.  12 
CA99-06  (Mar.  12 
CA99-07  (Mar.  12 
CA99-08  (Mar.  12 
CA99-09  (Mar.  12 
CA99-10  (Mar.  12 
CA99-11  (Mar.  12 
CA99-12  (Mar.  12 
CA99-13  (Mar.  12 
CA99-14  (Mar.  12 
CA99-15  (Mar.  12 


1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 

1999 
1999 
1999; 
1999; 
1999; 
1999 
1999; 
1999 
1999 
1999 
1999 
1999 
1999; 
1999; 
1999; 
1999; 
1999; 
1999; 
1999; 
1999 
1999 
1999 
1999 
1999 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 

1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 


WAOO-16) 
WAOO-17) 
WAOO-18) 
WAOO-19) 
WAOO-20) 
WAOO-21) 
WAOO-22) 
WAOO-23) 
WAOO-24) 
WAOO-25) 
WAOO-26) 
WAOO-27) 

WYOO-01) 
WYOO-02) 
WYOO-03) 
WYOO-04) 
WYOO-05) 
WYOO-06) 
WYOO-07) 
WYOO-08) 
WYOO-09) 
WYOO-10) 
WYOO-11) 
WYOO-12) 
WYOO-13) 
WYOO-14) 
WYOO-15) 
WYOO-16) 
WYOO-17) 
WYOO-18) 
WYOO-19) 
WYOO-20) 
WYOO-21) 
WYOO-22) 
WYOO-23) 
WYOO-24) 


AZOO-01) 
AZOO-02) 
AZOO-03) 
AZOO-04) 
AZOO-05) 
AZOO-06) 
AZOO-07) 
AZOO-08) 
AZOO-09) 
AZOO-10) 
AZOO-11) 
AZOO-12) 
AZOO-13) 
AZOO-14) 
AZOO-15) 
AZOO-16) 
AZOO-17) 
AZOO-18) 
AZOO-19) 
AZOO-20) 

CAOO-01) 
CAOO-02) 
CA00-<)3) 
CAOO-04) 
CAOO-OS) 
CAOO-06) 
CAOO-07) 
CAOO-08) 
CAOO-09) 
CAOO-10) 
CAOO-11) 
CAOO-12) 
CAOO-13) 
CAOa-14) 
CAOO-15) 


CA99-16  (Mar. 

CA99-17  (Mar. 

CA99-18  (Mar. 

CA99-19  (Mar. 

CA99-20  (Mar. 

CA99-21  (Mar. 

CA99-22  (Mar. 

CA99-23  (Mar. 

CA99-24  (Mar. 

CA99-25  (Mar. 

CA99-26  (Mar. 

CA99-27  (Mar. 

CA99-28  (Mar. 

CA99-29  (Mar. 

CA99-30  (Mar. 

CA99-31  (Mar. 

CA99-32  (Mar. 

CA99-33  (Mar. 

CA99-34  (Mar. 

CA99-35  (Mar. 

CA99-36  (Mar. 

CA99-37  (Mar. 

CA99-38  (Mar. 

CA99-39  (Mar. 

CA99-40  (Mar. 

CA99-41  (Mar. 
Hawaii 

HI99-01  (Mar. 
Nevada 

NV99-01  (Mar. 

NfV99-02  (Mar, 

NV99-03  (Mar, 

NV99-04  (Mar, 

NV99-05  (Mar 

NV99-06  (Mar 

NV99-07  (Mar 

NV99-08  (Mar 

NV99-09  (Mar 


12, 1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
13^1999) 


(CAOO-16) 
(CA00-17J 
(CAOO-18) 
(CAOO-19) 
(CAOO-20) 
(CAOO-21) 
(CAOO-22) 
(CA0&-23) 
(CAOO-24) 
(CAOa-25) 
(CAOO-26) 
(CAOO-27) 
(CAOO-28) 
(CAOO-29) 
(CAOO-30) 
(CAOO-31) 
(CAOO-32) 
(CAOO-SS) 
(CAOO-34) 
(CAOO-35) 
(CAOa-36) 
(CAOO-37) 
(CAOO-38) 
(CAOO-39) 
(CAOO-40) 
(CAOO-41) 


12,  1999)  (HlOO-01) 


12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12.  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12.  1999) 


(NVOO-01) 
(hA('00-02) 
(NVOO-03) 
(NVOO-04) 
(NVOO-05) 
(NfVOO-06) 
(NVOO-07) 
(NVOO-08) 
(NVOO-09) 


General  Wage  Determinatioii 
Publication 

General  Wage  Determinations  issued 
under  th.i  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitied  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  coimtry. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dociunents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402;  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  {issued  in  January  or  February) 


which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  1st  day  of 
February  2000. 
Cari  J.  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  00-2506  Filed  2-10-00;  8:45  am] 

BaUNO  CODE  4S10-27-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

February  3,  2000. 

TIME  AND  DATE:  10  a.m.,  Thursday. 

February  10.  2000. 

PUkCE:  Room  6005,  6th  Floor,  1730  K 

Stiwt,  NW.,  Washington,  DC. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

§552b(c)(10)]. 

MATTERS  TO  BE  CONSIDERED:  This 

Commission  meeting  is  a  continuation 

of  the  Commission  meeting  held  in 

closed  session  on  January  27,  2000,  to 

discuss  the  following: 

1.  Pero  V.  Cyprus  Plateau  Mining 
Corp..  Docket  No.  WEST  97-154-D 
(Issues  include  whether  substantial 
evidence  supports  the  judge's  finding 
that  the  operator  did  not  discriminate 
against  Pero  in  violation  of  section 
105(c).). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

[FR  Doc.  00-3365  Filed  2-9-00;  1:15  pm] 

BILLING  CODE  67636-01 -W 


NUCLEAR  REGULATORY 
COMMISSION 

Docket  No.  50-289 

Amergen  Energy  Company,  LLC; 
Notice  of  Withdrawal  of  Application  for 
Amendntent  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  AmerGen  Energy 
Company,  LLC,  (the  licensee)  to 
withdraw  the  October  19,  1998, 
application,  as  supplemented  by  letters 
dated  February  16,  and  September  2, 
1999,  filed  by  GPU  Nuclear  Inc.,  (the 
then-licensee)  for  proposed  amendment 
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to  Facility  O  )erating  License  No.  DPR- 
50  for  the  Th  ree  Mile  Island  Nuclear 
Station,  Unit  No.  1,  located  in  Dauphin 
County,  Pa. 

The  propoi  ed  amendment  requested 
approval  of  a  revised  reactor  coolant 
maximum  al  owable  dose  equivalent 
iodine  131  s{  ecific  activity  level  of  1.0 
microcuries/  ;ram. 

The  Comm  ission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  /\  mendment  published  in 
the  Federal  Register  on  November  18, 
1998  (63  PR  «4118).  How^ever,  by  letter 
dated  Decem  )er  29, 1999,  the  licensee 
withdrew  the  proposed  change  request. 

For  further, details  with  respect  to  this 
action,  see  thfe  application  for 
amendment  dated  October  19,  1998,  as 
supplemented  February  16,  and 
September  2,  1999,  and  the  licensee's 
letter  dated  Dfecember  29,  1999,  which 
withdrew  thejapplication  for  license 
amendment.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission'!  Public  Docimient  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  accessible 
electronicall>(through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 

Dated  at  Roc  ;ville,  Maryland,  this  7th  day 
of  February  20(  0. 

For  the  Nuch  tar  Regulatory  Commission. 

Timothy  G.  Col  bum, 

Sr.  Project  Man  iger,  Section  1,  Project 
Directorate  I.  D,  vision  of  Licensing  Project 
Management,  C  ffice  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  00-31  )0  Filed  2-10-00;  8:45  am] 
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NUCLEAR  RE  GULATORY 
COMMISSION 

[Docket  Nos.  5^-254  and  50-265] 

Commonwealth  Edison  Company 
(Quad  Cities  Nuclear  Power 
Station.Unlts  1  and  2); 

Exemption 

I. 

The  Commdnwealth 
(ComEd,  the 
Facility  Opera  t 
29  and  DPR- 
operation  of 
Power  Station 
Cities).  The  license 
other  things 
to  all  rules,  re 
die  U.S.  Nuclear 
Commission 
hereafter  in  e 

The  facility 
reactors  (Units 
licensee's  Qu 


-30 
til 


t  lat 


Edison  Company 
licensee)  is  the  holder  of 
ing  Licenses  Nos.  DPR- 
which  authorize 
e  Quad  Cities  Nuclear 
Units  1  and  2  (Quad 
provides,  among 
the  facility  is  subject 
ulations,  and  orders  of 

Regulatory 
e  Commission)  now  or 


(h 
feet, 
consists  of  boiling  water 
1  and  2)  located  on  the 
Cities  site  in  Rock 


ad 


Island  County,  Illinois.  This  exemption 
refers  to  both  units. 

n. 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  Part  50,  Appendix 
G,  requires  that  pressure-temperature 
(P-T)  limits  be  established  for  reactor 
pressure  vessels  (RPVs)  during  normal 
operating  and  hydrostatic  or  leak  rate 
testing  conditions.  Specifically,  10  CFR 
Part  50,  Appendix  G  states,  "The 
appropriate  requirements  on  both  the 
pressiu-e-temperature  limits  and  the 
minimum  permissible  temperature  must 
be  met  for  all  conditions."  Appendix  G 
of  10  CFRPart  50  specifies  that  the 
requirements  for  these  limits  are  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (Code),  Section  XI, 
Appendix  G  Limits. 

"To  address  provisions  of  the  proposed 
amendments  to  the  technical 
specification  (TS)  P-T  limits,  the 
licensee  requested  in  its  submittal  of 
November  12,  1999,  that  the  staff 
exempt  Quad  Cities  from  application  of 
specific  requirements  of  10  CFR  Part  50, 
Section  50.60(a)  and  Appendix  G,  and 
substitute  use  of  ASME  Code  Cases  N- 
588  and  N-640.  Code  Case  N-588 
permits  the  postulation  of  a 
circumferentially-oriented  flaw  (in  lieu 
of  an  axially-oriented  flaw)  for  the 
evaluation  of  the  circumferential  welds 
in  RPV  P-T  limit  curves.  Code  Case  N- 
640  permits  the  use  of  an  alternate 
reference  fracture  toughness  (Kic 
fracture  toughness  curve  instead  of  Ku 
fracture  toughness  curve)  for  reactor 
vessel  materials  in  determining  the  P-T 
limits.  Since  the  pressure  stresses  on  a 
circumferentially-oriented  flaw  are 
lower  than  the  pressure  stresses  on  an 
axially-oriented  flaw  by  a  factor  of  2, 
using  Code  Case  N-588  for  establishing 
the  P-T  limits  would  be  less 
conservative  than  the  methodology 
currently  endorsed  by  10  CFR  Part  50, 
Appendix  G  and,  therefore,  an 
exemption  to  apply  the  Code  Case 
would  be  required  by  10  CFR  50.60. 
Likewise,  since  the  Kic  fracture 
toughness  curve  shown  in  ASME 
Section  XI,  Appendix  A,  Figure  A- 
2200-1  (the  Kic  fracture  toughness 
curve)  provides  greater  allowable 
fracture  toughness  than  the 
corresponding  Kia  fracture  toughness 
curve  of  ASME  Section  XI,  Appendix  G, 
Figure  G-2210-1  (the  Ku  fracture 
toughness  curve),  using  Code  Case  N- 
640  for  establishing  the  P-T  limits 
would  be  less  conservative  than  the 
methodology  currently  endorsed  by  10 
CFR  Part  50,  Appendix  G  and,  therefore, 
an  exemption  to  apply  the  Code  Case 
would  also  be  required  by  10  CFR  50.60. 


It  should  be  noted  that,  although  Code 
Case  N-640  was  incorporated  into  the 
ASME  Code  recenUy,  an  exemption  is 
still  needed  because  the  proposed  P-T 
limits  (excluding  Code  Cases  N-588  and 
N-640)  are  based  on  the  1989  edition  of 
the  ASME  Code. 

Code  Case  N-588 

The  licensee  has  proposed  an 
exemption  to  allow  the  use  of  ASME 
Code  Case  N-588  in  conjunction  with 
ASME  Section  XI,  10  CFR  50.60(a)  and 
10  CFR  Part  50,  Appendix  G,  to 
determine  the  P-T  limits. 

The  proposed  amendments  to  revise 
the  P-T  limits  for  Quad  Cities  rely,  in 
part,  on  the  requested  exemption.  These 
proposed  P-T  limits  have  been 
developed  using  the  postulation  of  a 
circumferentially-oriented  reference 
flaw  as  the  limiting  flaw  in  a  RPV 
circumferential  weld  in  lieu  of  an 
axially-oriented  flaw  required  by  the 
1989  Edition  of  ASME  Section  XI, 
Appendix  G. 

Postulating  the  Appendix  G  [axially- 
oriented  flaw]  reference  flaw  in  a 
circumferential  weld  is  physically 
unrealistic  and  overly  conservative, 
because  the  length  of  the  flaw  is  1.5 
times  the  vessel  thickness,  which  is 
much  longer  than  the  width  of  the 
reactor  vessel  girth  weld.  Industry 
experience  with  the  repair  of  weld 
indications  foimd  during  preservice 
inspection,  and  data  taken  from 
destructive  examination  of  actual  vessel 
welds,  confirms  that  any  remaining 
flaws  are  small,  laminar  in  nature,  and 
do  not  transverse  the  weld  bead 
orientation.  Therefore,  any  potential 
defects  introduced  during  the 
fabrication  process,  and  not  detected 
during  subsequent  nondestructive 
examinations,  woidd  only  be  expected 
to  be  oriented  in  the  dfrection  of  weld 
fabrication.  For  circumferential  welds 
this  indicates  a  postulated  defect  with  a 
circumferential  orientation. 

An  analysis  provided  to  the  ASME 
Code's  Working  Group  on  Operating 
Plant  Criteria  (WGOPC)  (in  which  Code 
Case  N-588  was  developed)  indicated 
that  if  an  axial  flaw  is  postulated  on  a 
circumferential  weld,  then  based  on  the 
stress  magnification  factors  (Mm)  given 
in  the  Code  Case  for  the  inside  diameter 
circumferential  (0.443)  and  axial  (0.926) 
flaw  orientations,  it  is  equivalent  to 
applying  a  safety  factor  of  4.18  on  the 
pressure  loading  under  normal 
operating  conditions.  Appendix  G 
requires  a  safety  factor  of  2  on  the 
contribution  of  the  pressure  load  in  the 
case  of  an  axially-oriented  flaw  in  an 
axial  weld,  shell  plate,  or  forging.  By 
postulating  a  circumferentially-oriented 
flaw  on  a  circumferential  weld  and 
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using  the  appropriate  stress 
magnification  factor,  the  margin  of  2  is 
maintained  for  the  contribution  of  the 
pressure  load  to  the  integrity  calculation 
of  the  circumferential  weld. 
Consequently,  the  staff  determined  that 
the  postulation  of  an  axially-oriented 
flaw  on  a  circumferential  lU'V  weld  is 
a  level  of  conservatism  that  is  not 
required  to  establish  P-T  limits  to 
protect  the  RCS  pressure  boundary  from 
failure  during  hydrostatic  testing, 
heatup,  and  cooldown. 

The  staff  noted  that  ASME  Code  Case 
N-588  also  includes  changes  to  the 
methodology  for  determining  the 
thermal  stress  intensity,  Krr,  which  was 
incorporated  into  Section  XI  of  the 
ASME  Code  after  the  1989  Edition. 
However,  the  licensee  still  used  the 
methodology  in  the  1989  edition  of  the 
ASME  Code  to  calculate  Kit.  The  staff 
already  accepted  the  use  of  Code  Case 
N-588  including  the  modifications 
made  to  the  Kit  methodology  for 
exemption  requests  by  other  licensees. 
Hence,  the  licensee  may  use  the 
methodology  in  the  1989  Edition  of 
ASME  Section  XI  or  the  methodology 
contained  in  Code  Case  N-588  for 
determining  Kit. 

In  summary,  the  ASME  Section  XI, 
Appendix  G,  procedure  was  developed 
for  axially-oriented  flaws,  which  is 
physically  unrealistic  and  overly 
conservative  for  postulating  flaws  of  this 
orientation- to  exist  in  circiunferential 
welds.  Hence,  the  NRC  staff  concurs 
that  relaxation  of  the  ASME  Section  XI, 
Appendix  G,  requirements  by 
application  of  ASME  Code  Case  N-588 
is  acceptable  and  would  maintain, 
pursuant  to  10  CFR  50.12(a){2)(ii),  the 
underlying  purpose  of  the  ASME  Code 
and  the  NRC  regulations  to  ensure  an 
acceptable  margin  of  safety. 

Code  Case  N-640  (Formerly  Code  Case 
N-626) 

The  licensee  has  proposed  an 
exemption  to  allow  use  of  ASME  Code 
Case  N-640  in  conjunction  with  ASME 
Section  XI,  10  CFR  50.60(a)  and  10  CFR 
Part  50,  Appendix  G,  to  determine  P-T 
limits. 

The  proposed  amendments  to  revise 
the  P-T  limits  for  Quad  Cities  rely  in 
part  on  the  requested  exemption.  These 
revised  P-T  limits  have  been  developed 
using  the  Kjc  fracture  toughness  curve, 
in  lieu  of  the  Kia  fracture  toughness 
curve,  as  the  lower  bound  for  fractiue 
toughness. 

Use  of  the  Kic  curve  in  determining 
the  lower  boimd  fractiu-e  toughness  in 
the  development  of  P-T  operating  limits 
ciuve  is  more  technically  correct  than 
use  of  the  Kia  curve  since  the  rate  of 
loading  during  a  heatup  or  cooldown  is 


slow  and  is  more  representative  of  a 
static  condition  than  a  dynamic 
condition.  The  Kic  curve  appropriately 
implements  the  use  of  static  initiation 
fracture  toughness  behavior  to  evaluate 
the  controlled  heatup  and  cooldown 
process  of  a  reactor  vessel.  The  staff  has 
required  use  of  the  initial  conservatism 
of  the  Kia  curve  since  1974  when  the 
curve  was  codified.  This  initial 
conservatism  was  necessary  due  to  the 
limited  knowledge  of  RPV  materials. 
Since  1974,  additional  knowledge  has 
been  gained  about  RPV  materials,  which 
demonstrates  that  the  lower  bound  on 
fracture  toughness  provided  by  the  Kia 
curve  is  well  beyond  the  margin  of 
safety  requfred  to  protect  the  public 
health  and  safety  from  potential  RPV 
failure.  In  addition,  P-T  curves  based  on 
the  Kic  curve  will  enhance  overall  plant 
safety  by  opening  the  P-T  operating 
window  with  the  greatest  safety  benefit 
in  the  region  of  low  temperature 
operations. 

Since  the  RCS  P-T  operating  window 
is  defined  by  the  P-T  operating  and  test 
limit  curves  developed  in  accordance 
with  ASME  Section  XI,  Appendix  G, 
continued  operation  of  Quad  Cities  with 
these  P-T  curves  without  the  relief 
provided  by  ASME  Code  Case  N-640 
would  unnecessarily  require  the  RPV  to 
maintain  a  temperatiu-e  exceeding  212 
degrees  Fahrenheit  in  a  limited 
operating  window  during  the  pressure 
test.  Consequently,  steam  vapor  hazards 
would  continue  to  be  one  of  the  safety 
concerns  for  personnel  conducting 
inspections  in  primary  containment. 
Implementation  of  the  proposed  P-T 
curves,  as  allowed  by  ASME  Code  Case 
N-640,  does  not  significantly  reduce  the 
margin  of  safety  and  would  eliminate 
steam  vapor  hazards  by  allowing 
inspections  in  primary  containment  to 
be  conducted  at  lower  coolant 
temperature.  Thus,  pursuant  to  10  CFR 
50.12(a){2){ii),  the  imderlying  purpose 
of  the  regulation  will  continue  to  be 
served. 

In  simunary,  the  ASME  Section  XI, 
Appendix  G,  procedure  was 
conservatively  developed  based  on  the 
level  of  knowledge  existing  in  1974 
concerning  RPV  materials  and  the 
estimated  effects  of  operation.  Since 
1974,  the  level  of  knowledge  about  these 
topics  has  been  greatly  expanded.  The 
NRC  staff  concurs  that  this  increased 
knowledge  permits  relaxation  of  the 
ASME  Section  XI,  Appendix  G, 
requirements  by  application  of  ASME 
•  Code  Case  N-640,  while  maintaining, 
pursuant  to  10  CFR  50.12{a)(2)(ii),  the 
underlying  purpose  of  the  ASME  Code 
and  the  NRC  regulations  to  ensure  an 
acceptable  margin  of  safety. 


m. 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50,  when 
(1)  the  exemptions  are  authorized  by 
law,  will  not  present  an  undue  risk  to 
public  health  or  safety,  and  are 
consistent  with  the  common  defense 
and  security;  and  (2)  when  special 
circumstances  are  present.  The  staff 
accepts  the  licensee's  determination  that 
the  exemption  would  be  required  to 
approve  the  use  of  Code  Cases  N-588 
and  N-640.  The  staff  examined  the 
licensee's  rationale  to  support  the 
exemption  requests  and  concurred  that 
the  use  of  the  code  cases  would  meet 
the  underlying  intent  of  these 
regulations.  Based  upon  a  consideration 
of  the  conservatism  that  is  explicitly 
incorporated  into  the  methodologies  of 
10  CFR  part  50,  appendix  G;  appendix 
G  of  the  Code;  and  Regulatory  Guide 
1.99,  Revision  2,  the  staff  concludes  that 
application  of  the  code  cases  as 
described  would  provide  an  adequate 
margin  of  safety  against  brittle  failure  of 
the  RPV.  This  is  also  consistent  with  the 
determination  that  the  staff  has  reached 
for  other  licensees  under  similar 
conditions  based  on  the  same 
considerations.  Therefore,  the  staff 
concludes  that  requesting  exemption 
under  the  special  circumstances  of  10 
CFR  50.12(a)(2)(ii)  is  appropriate  and 
that  the  methodology  of  Code  Cases  N- 
588  and  N-640  may  be  used  to  revise 
the  P-T  limits  for  Quad  Cities  Nuclear 
Power  Station,  Units  1  and  2. 

IV. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property' 
or  common  defense  and  security,  and  is. 
otherwise,  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Commonwealth  Edison  Company 
exemption  from  the  requirements  of  10 
CFR  Part  50,  Section  50.60(a)  and  10 
CFR  Part  50.  Appendix  G,  for  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2. 

Pursuant  to  10  CFR  51.32,  an 
environmental  assessment  and  finding 
of  no  significant  impact  has  been 
prepared  and  published  in  the  Federal 
Register  (65  FR  5702).  Accordingly, 
based  upon  the  environmental 
assessment,  the  Commission  has 
determined  that  the  granting  of  this 
exemption  will  not  result  in  any 
significant  effect  on  the  quality  of  the 
human  environment. 
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exem{^ion  is  effective  upon 

.  Maryland,  this  4th  day 
Regulatory  Commissioii. 
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This 
issuance. 

Dated  at  Roc|ville, 
of  February 

For  The  Nuclbar 
John  A.  Zwolin  tki 

Director,  Division 

Management, 

Regulation. 

(FR  Doc.  00-31»7  Filed  2-10-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSIOh 

[Docket  No.  SO- 31 3] 

Entergy  Operations,  Inc.,  Arkansas 
Nuclear  One,  Unit  1— Notice  of  Receipt 
of  Appllcatlori  for  Renewal  of  Facility 
Operating  License  No.  DPR-51  for  an 
Addltlonai  Twenty  Year  Period 

The  U.S.  Nujclear  Regulatory 
Commission  hits  received  an  application 
from  Entergy  Operations,  Inc..  dated 
January  31.  2000.  filed  pursuant  to 
Section  104b  of  the  Atomic  Energy  Act 
of  1954.  as  amimded,  and  10  CFR  Part 
54  for  renewal  of  Facility  Operating 
License  No.  DrR-51,  which  authorizes 
the  applicant  t  d  operate  Arkansas 
Nuclear  One,  Unit  1  (ANO-l).  The 
current  operati  ng  license  for  ANO-l 
expires  on  Mai'  20,  2014.  ANO-l  is  a 
pressurized-wi  ter  reactor  designed  by 
Babcock  and  V  'ilcox  and  is  located  in 
Pope  County,  Arkansas.  The 
acceptability  o  the  tendered  application 
for  docketing  a  ad  other  matters, 
including  an  o  )portunity  to  request  a 
hearing,  will  b*  the  subject  of  a 
subsequent  Fe<  era)  Register  notice. 

A  copy  of  thd  application  is  available 
for  public  insp  jction  at  the 
Commission's  *ublic  Document  Room. 
2120  L  Street,  1  J.W..  Washington.  D.C. 
20037. 


Dated  at  Rockviille 
fourth  day  of  Feb  ruary 

For  the  Nuclea  ■ 
Christoper  L  Gri  nes, 

Chief,  License  R^ewal 
Branch,  Division 
Programs. 
(FRDoc.  00-.318( 
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Maryland,  this  the 
2000. 

Regulatory  Commission. 

and  Standarization 
yf  Regulatory  Improvement 

Filed  2-10-00;  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

[Docicet  No.  40-8968-ML] 

In  the  Matter  of:  (Hydro  Resources,  Inc. 
P.O.  Box  15910,  Rio  Rancho,  NM 
87174;  Notice  of  Appointment  of 
Adjudicatory  Employees 

COMMISSIONERS: 

Richard  A.  Meserve,  Chairman 

Greta  J.  Dicus 

Nils  J.  Diaz 

Edward  McGaffigan,  Jr. 

Jeffrey  S.  Merrifield 

Pursuant  to  10  CFR  2.4,  notice  is 
hereby  given  that  Messrs.  William  Von 
Till  and  John  Lusher,  Commission 
employees  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards,  have 
.been  appointed  as  Commission 
adjudicatory  employees  within  the 
meaning  of  section  2.4.  Mr.  Von  Till 
will  advise  the  Commission  regarding 
issues  related  to  the  pending  petition  for 
review  of  LBP-99-30.  Mr.  Lusher  will 
advise  the  Commission  regarding  issues 
related  to  the  pending  petition  for 
review  of  LBP-99-19.  Until  such  time 
as  a  final  decision  is  issued  in  this 
matter,  interested  persons  outside  the 
agency  and  agency  employees 
performing  investigative  or  litigating 
functions  in  this  proceeding  are 
required  to  observe  the  restrictions  of  10 
CFR  2.780  and  2>781  in  their 
communications  with  Messrs.  Von  Till 
and  Lusher. 

It  is  so  ordered. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  February,  2000. 

For  the  Commission. 
Annette  Vietti-Cook,     . 
Secretary  of  the  Commission. 
(FR  Doc.  00-3191  Filed  2-10-00;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-344] 

Portland  General  Electric  Company 
(Trojan  Nuclear  Plant);  Exemption 

L 

Portland  General  Electric  Company 
{licensee!  is  the  holder  of  Facility 
Operating  License  No.  NPF-1,  which 
authorizes  the  licensee  to  possess  the 
Trojan  Nuclear  Plant  (TNP).  The  license 
states,  in  part,  that  the  facility  is  subject 
to  all  the  rules,  regulations,  and  orders 
of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
now  or  hereafter  in  effect.  The  facility 
consists  of  a  pressurized  water  reactor 
located  at  the  licensee's  site  in 


Columbia  County,  Oregon.  The  facility 
is  permanently  shut  down  and  defueled 
and  the  licensee  is  no  longer  authorized 
to  operate  or  place  fuel  in  the  reactor. 

n. 

Section  50.54{p)  of  Title  10  of  the 
Code  of  Federal  Regulations  states  that 
"The  licensee  shall  prepare  and 
maintain  safeguards  contingency  plan 
procedures  in  accordance  with 
appendix  C  of  part  73  of  this  chapter  for 
effecting  the  actions  and  decisions 
contained  in  the  Responsibility  Matrix 
of  the  safeguards  contingency  plan." 

Part  73  of  Title  10  of  the  Code  of 
Federal  Regulations,  "PHYSICAL 
PROTECTION  OF  PLANT  AND 
MATERIALS,"  states  that  "This  part 
prescribes  requirements  for  the 
establishment  and  maintenance  of  a 
physical  protection  system  which  will 
have  capabilities  for  the  protection  of 
special  nuclear  material  at  fixed  sites 
and  in  transit  and  of  plants  in  which 
special  nuclear  material  is  used." 
Section  73.55  of  Title  10  of  the  Code  of 
Federal  Regiilations,  "Requirements  for 
physical  protection  of  licensed  activities 
in  nuclear  power  reactors  against 
radiological  sabotage."  states  that  "The 
licensee  shall  establish  and  maintain  an 
onsite  physical  protection  system  and 
security  organization  which  will  have  as 
its  objective  to  provide  high  assurance 
that  activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

By  letter  dated  January  27, 1993,  the 
licensee  informed  the  NRC  that  they  no 
longer  intend  to  operate  the  Trojan 
facility  and  intend  to  remove  all  spent 
nuclear  fuel  from  the  10  CFR  part  50 
licensed  site.  By  letter  dated  January  29, 
1998,  the  licensee  requested  an 
exemption  from  the  security 
requirements  of  10  CFR  50.54(p)  and  10 
CFR  part  73.  10  CFR  50.54(p)  and  10 
CFR  73.55  provide  security 
requirements  to  protect  the  spent  fuel 
while  within  the  boundary  of  a  licensed 
power  reactor  site.  The  requested 
exemption  from  the  security 
requirements  for  the  Trojan  Nuclear 
Plant  would  be  effective  after  the  spent 
fuel  has  been  removed  from  the  reactor 
site  by  the  licensee  and  relocated  to  the 
new  independent  spent  fuel  storage 
installation  (ISFSI),  which  is  not 
physically  associated  with  the  reactor 
site.  The  new  ISFSI  has  been  licensed 
under  10  CFR  Part  72  for  storage 
facilities  not  associated  with  a  reactor 
site  and  possesses  an  approved  physical 
plan  as  required  by  10  CFR  72.180  and 
10  CFR  73.51. 
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Subpart  H  of  10  CFR  Part  72 
establishes  requirements  for  physical 
protection  for  the  independent  storage 
of  spent  nuclear  fuel  and  high-level 
radioactive  waste  and  refers  to  10  CFR 
73.51  to  define  the  requirements  for 
physical  protection  of  spent  nuclear  fuel 
stored  under  a  specific  license  issued 
pursuant  to  10  CFR  part  72.  The  Trojan 
ISFSI  has  an  NRC-approved  security 
plan  to  protect  the  spent  nuclear  fuel 
stored  there  fi-om  radiological  sabotage 
and  diversion  as  required  by  10  CFR 
part  72,  subpart  H. 

Pursuant  10  CFR  50.12,  "Specific 
exemptions,"  the  Commission  may, 
upon  application  by  any  interested 
person  or  upon  its  own  initiative,  grant 
exemptions  ft'om  the  requirements  of 
the  regulations  of  these  parts,  which  are 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  he^th  and 
safety,  and  are  consistent  with  the 
common  defense  and  security. 
Additionally,  10  CFR  50.12  states  that 
the  Commission  will  not  consider 
granting  an  exemption  to  10  CFR  part  50 
unless  special  circumstances  are 
present.  Special  circumstances  are 
present  when  application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  and 
when  compliance  would  result  in  costs 
significantly  in  excess  of  those  incurred 
by  others  similarly  situated.  Also, 
pursuant  to  10  CFR  73.5,  "Specific 
exemptions,"  the  Commission  may 
grant  exemptions  fi-om  the  regidations 
in  this  part  as  it  determines  are 
authorized  by  law  and  will  not  endanger 
life  or  property,  and  are  otherwise  in  the 
public  interest. 

m. 

The  Commission  has  determined  that 
the  existing  10  CFR  part  73 
requirements  need  to  be  maintained  at 
the  Trojan  Nuclear  Plant  until  the  spent 
fuel  located  in  the  spent  fuel  pool  is 
physically  relocated  ft'om  the  defueled 
site  to  the  new  security  area  at  the 
ISFSI.  With  the  completion  of  the  spent 
fuel  movement  into  the  ISFSI,  there  will 
no  longer  be  any  special  nuclear 
material  located  within  the  10  CFR  part 
50  licensed  site.  At  that  time,  the 
potential  for  radiological  sabotage  or 
diversion  of  special  nuclear  material  at 
the  10  CFR  part  50  licensed  site  would 
be  eliminated.  The  security 
requirements  of  10  CFR  part  73,  as 
applicable  to  a  10  CFR  part  50  license 
site,  presume  that  the  purpose  of  the 
facility  is  to  possess  and  utilize  special 
nuclear  material.  Therefore,  the 
continued  application  of  the  10  CFR 
part  73  requirements  to  the  Trojan 
facility  would  no  longer  be  necessary  to 


achieve  the  underlying  purpose  of  the 
rule.  Additionally,  with  the  transfer  of 
the  special  nuclear  material  to  the  ISFSI, 
the  10  CFR  part  50  licensed  site  would 
be  comparable  to  a  source  and 
byproduct  licensee  in  terms  of  the  level 
of  security  needed  to  protect  the  public 
health  and  safety.  The  continued 
application  of  10  CFR  part  73  security 
requirements  would  cause  the  licensee 
to  expend  significantly  more  funds  for 
security  requirements  than  other  source 
and  byproduct  facilities.  Therefore, 
compliance  with  10  CFR  part  73  would 
result  in  costs  significantly  in  excess  of 
those  incurred  by  others  similarly 
situated.  Based  on  the  above,  the  NRC 
has  determined  that  the  removal  of  all 
special  nuclear  material  from  the  10 
CFR  part  50  licensed  site  constitutes 
special  circumstances.  The  security  of 
the  specicd  nuclear  material  will  be 
maintained  following  relocation  of  the 
spent  nuclear  fuel  to  the  10  CFR  part  72 
licensed  ISFSI  since  new  assurance 
objectives  and  general  performance 
requirements  will  be  in  place  to  protect 
the  spent  fuel  by  the  security 
requirements  in  10  CFR  part  72. 
Therefore,  protection  of  the  special 
nuclear  material  will  continue  foUovdng 
relocation  of  the  spent  nuclear  fuel  from 
the  10  CFR  part  50  licensed  site. 

IV. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  the  common  defense  and  security, 
and  is  otherwise  in  the  public  interest 
based  on  the  continued  maintenance  of 
appropriate  security  requirements  for 
the  special  nuclear  material. 
Additionally,  special  circumstances  are 
present  based  on  the  relocation  of  the 
spent  nuclear  fuel  from  the  10  CFR  part 
50  site  to  the  10  CFR  part  72  site. 
Therefore,  the  Commission  hereby 
grants  Portland  General  Electric    ♦ 
Company  an  exemption  from  the 
requirements  of  10  CFR  50.54(p)  at  the 
Trojan  Nuclear  Plant. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  an  exemption  is  authorized  by  law, 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  is 
otherwise  in  the  public  interest  based 
on  the  maintenance  of  appropriate 
security  requirements  for  the  special 
nuclear  material  under  the  10  CFR  part 
72  license.  Therefore,  the  Commission 
hereby  grants  Portland  General  Electric 
Company  an  exemption  from  the 
requirements  of  10  CFR  part  73  at  the 
Trojan  Nuclear  Plant. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  this 


exemption  will  not  have  a  significant  on 
the  quality  of  the  human  environment 
(64  FR  46422). 

This  exemption  is  effective  upon 
completion  of  the  transfer  of  the  spent 
nuclear  fuel  at  the  Trojan,  Nuclear  Plant 
to  the  Trojan  independent  spent  fuel 
storage  installation. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc,  00-3189  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  759<M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Risk-Informed  Revisions  to  Technical 
Requirements  of  10  CFR  Part  50 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  instructed  its  staff  to 
explore  changes  to  specific  technical 
requirements  of  10  CFR  part  50,  to 
incorporate  risk-informed  attributes. 
The  staff  is  studying  the  ensemble  of 
technical  requirements  contained  in  10 
CFR  part  50  (and  its  associated 
implementing  documents,  such  as 
regulatory  guides  and  standard  review 
plan  sections)  to  (1)  identify  individual 
or  sets  of  requirements  potentially 
meriting  change;  (2)  prioritize  which  of 
these  requirements  (or  sets  of 
requirements)  should  be  changed;  and 
(3)  develop  the  technical  bases  to  an 
extent  that  is  sufficient  to  demonstrate 
the  feasibility  of  changing  the 
requirements.  This  work  will  result  in 
recommendations  to  the  Commission  on 
specific  regulatory  changes  that  should 
be  pursued.  Public  participation  in  the 
development  of  these  recommendations 
will  be  obtained  via  workshops, 
information  on  a  web  site,  and  other 
means. 

SUPPLEMENTARY  INFORMATION:  This 
notice  serves  as  notification  of  a  public 
workshop  to  provide  for  the  exchange  of 
information  with  all  stakeholders 
regarding  the  staffs  efforts  to  risk- 
inform  the  technical  requirements  of  10 
CFR  part  50.  The  subject  of  the 
workshop  will  be  to  discuss  the 
preliminary  work  being  performed  by 
the  NRC  staff  on  risk-informing  the 
technical  requirements  of  10  CFR  part 
50.  The  meeting  will  focus  on  the 
overall  framework  of  the  risk-informing 
process,  the  criteria  used  to  identify  and 
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Date:  Februa  ry  24-25,  2000. 


a  is  as  follows  (a  final 
liable  at  the  workshop): 


(Background  and 


Thursday,  Febn^ry  24,  2000  (8:00  a.m. 
Noon) 

NRC  Presentations: 
— Introductior 

Objectives) 
— Framework 

Regulatory 
— Process  and 

Prioritizing 

DBAs 
— Preliminary 

Candidate 
— Trial  Impl 
— Trial  Imple 

Treatment 
— Future  Activities 
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en  entation  of  10  CFR  50.44 
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Thursday,  February  24,  2000  (1 :00  p.m.SiOO 
p.m.) 

Stakeholder  Presentations 
Open  Discussion: 
— Framework  for  Risk-Informing 

Regulatory  Requirements  and  DBAs 
— Process  and  Criteria  for  Identifying  and 

Prioritizing  Candidate  Regulations  and 

DBAs 
— Preliminary  Results  of  Selection  of 

Candidate  Regulations  and  DBAs 
—Trial  Implementation  of  10  CFR  50.44 
— Trial  Implementation  of  Special 

Treatment  Requirements 

Friday,  February  25,  2000  (8:00  a.m.-Noonj 

Continued  Discussion  (as  needed) 
Future  Activities 
Wrap-Up/Summary 

Location:  NRC  Auditorium,  11545 
Rockville  Pike,  Rockville,  Maryland 
20852. 

Registration:  No  registration  fee  for 
workshop;  however,  notification  of 
attendance  is  requested  so  that  adequate 
space,  materials,  etc.,  for  the  workshop 
can  be  arranged.  Notification  of 
attendance  should  be  directed  to  Alan 
Kuritzky,  Office  of  Nuclear  Regulatory 
Research,  MS:  T10-E50,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555-0001.  (301)  415-6255, 
email:  askl@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Kuritzky,  Office  of  Nuclear 
Regulatory  Research,  MS:  T10-E50,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001,  (301) 
415-6255,  email:  askl@nrc.gov. 

Dated  this  7th  day  of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
Mark  A.  Cunningham, 
Probabilistic  Risk  Analysis  Branch,  Division 
of  Risk  Analysis  and  Applications,  Office  of 
Nuclear  Regulatory  Research. 

(FR  Doc.  00-3188  Filed  2-10-00;  8:45  am] 

BILLING  CODE  7590-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Accounting  for  Social  Insurance 

AGENCY:  Office  of  Management  and 

Budget.  • 

ACTION:  Notice  of  document  availability. 

SUMMARY:  This  Notice  indicates  the 
availability  of  Statement  of  Federal 
Financial  Accounting  Standards 
(SFFAS)  No.  17,  "Accounting  for  Social 
Insurance."  The  statement  was 
recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  and  adopted  in  its  entirety  by 
the  Office  of  Management  and  Budget 
(OMB). 

ADDRESSES:  Copies  of  SFFAS  No.  17, 
"Accounting  for  Social  Insurance,"  may 


be  obtained  for  $12.00  each  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325  (telephone 
202-512-1800),  Stock  No.  041-001- 
00540^. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Short  (telephone:  202-395-3124), 
Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget,  725  17th  Street,  N.W.,  Room 
6025,  Washington,  DC  20503. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  indicates  the  availability  of  the 
seventeenth  Statement  of  Federal 
Financial  Accounting  Standards 
(SFFAS),  "Accounting  for  Social 
Insurance."  The  standard  was 
recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  and  adopted  in  its  entirety  by 
the  Office  of  Management  and  Budget 
(OMB)  on  November  19, 1999. 

Under  a  Memorandum  of 
Understanding  among  the  General 
Accounting  Office,  the  Department  of 
the  Treasury,  and  OMB  on  Federal 
Government  Accounting  Standards,  the 
Comptroller  General,  the  Secretary  of 
the  Treasury,  and  the  Director  of  OMB 
decide  upon  accounting  principles  and 
standards  after  considering  the 
recommendations  of  FASAB.  After 
agreement  to  specific  principles  and 
standards,  a  notice  of  document 
availability  is  published  in  the  Federal 
Register  and  distributed  throughout  the 
Federal  Government. 

On  September  30,  the  FASAB 
Principals  signed  a  revised  MOU 
a^eeing  that  future  FASAB  statements 
will  become  final  90  days  after  FASAB 
has  submitted  a  proposed  standard  to 
each  of  the  three  FASAB  Principals,  so 
long  as  no  Principal  objects  during  the 
90-day  period.  OMB,  GAO,  and 
Treasury  would  continue  to  have  veto 
power  over  any  FASAB  action  and,  in 
addition,  they  would  maintain  their 
statutory  authority  to  establish  and 
adopt  accounting  standards  for  the 
Federal  Government. 

Under  this  new  agreement,  FASAB 
will  be  responsible  for  the  Federal 
Register  notification  process  for  future 
statements.  Since  this  statement  and  one 
other  were  undergoing  final  review  by 
September  30,  they  will  be  processed 
under  the  previous  procedures.  The 
other  statement  will  be  forwarded  by 
OMB  within  the  next  few  weeks  for 
publication  in  the  Federal  Register. 

Under  a  Memorandum  of 
Understanding  among  the  General 
Accounting  Office,  the  Department  of 
the  Treasury,  and  OMB  on  Federal 
Government  Accoimting  Standards,  the 
Comptroller  General,  the  Secreteury  of 
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the  Treasury,  and  the  Director  of  0MB 
decide  upon  accounting  principles  and 
standards  after  considering  the 
recommendations  of  FASAB.  After 
agreement  to  specific  principles  and 
standards,  a  notice  of  document 
availability  is  published  in  the  Federal 
Register  and  distributed  throughout  the 
Federal  Government. 

This  Notice  is  available  on  the  0MB 
home  page  on  the  Internet  which  is 
currently  located  at  http:// 
wrww.whitehouse.gov/WH/EOP/omb, 
imder  the  caption  "Federal  Register 
Submissions." 

Joshua  Gotbaum, 

Executive  Associate  Director  and  Controller. 
(FR  Doc.  00-3174  Filed  2-10-00;  8:45  am] 

BILUNG  CODC  3110-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27132] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

DATE:  February  4,  2000. 

Notice  is  hereby  given  that  the 
following  ftliifg(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
applications(s)  and/or  declaration{s)  for 
complete  statements  of  the  proposed 
transactions(s)  summarized  below.  The 
application(s)  and/or  declarations(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applications(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  28,  2000,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549-0609,  and 
serve  a  copy  on  the  relevant  applicant(s) 
and/or  declarations(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
coy  of  any  notice  or  order  issued  in  the 
matter.  After  February  28,  2000,  the 
application(s)  and/or  declaration{s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 


Alliant  Energy  Corporation,  et  al.  (70- 
9513) 

Alliant  Energy  Corporation  ("Alliant" 
222  West  Washington  Avenue,  Madison, 
Wisconsin  53703,  a  registered  holding 
company,  and  its  wholly  owned  public 
utihty  subsidiary,  lES  Utilities,  Inc. 
("IBS"),  Alliant  Tower,  Cedar  Rapid, 
Iowa  52401  (collectively,  "Applicants" 
),  have  filed  a  post-effective  amendment 
under  sections  9(a),  10  and  13(b)  of  the 
Act,  and  rules  54,  90  and  91  imder  the 
Act,  to  an  application-declaration 
previously  filed  under  the  Act. 

By  order  dated  October  26,  1999 
(Holding  Co.  Act  Release  No.  27096) 
("Order"),  the  Commission  authorized, 
among  other  things,  Alliant  to  acquire 
indirectly  a  25%  membership  interest  in 
Nuclear  Management  Company,  LLC 
("NMC").  NMC  was  formed  for  the 
purpose  of  consolidating  specialized 
nuclear  power  plant  employees  and 
resources  of  lES  and  certain  other 
unaffiliated  nuclear  power  plant 
owners(  collectively,  "NMC  Plant 
Owners").  ^ 

lES  was  also  authorized  in  the  Order 
to  enter  into  a  service  agreement 
:  ("Service  Agreement")  and  related 
employee  lease  agreement  with  NMC 
whereby  lES  would  provide  personnel 
and  other  resources  to  NMC,  which 
would  provide  certain  services 
("Services")  ^  to  the  NMC  Plant  Ovraers, 
including  lES,  at  cost.  In  addition,  NMC 
was  authorized  to  offer  these  Services  to 
parties  other  than  the  NMC  Plant 
Owners. 

Applicants  now  seek  authorization  to 
enter  into  a  new  service  agreement 
("New  Service  Agreement")  whereby 
NMC  would  provide  operations, 
maintenance,  capital  improvement  and 
decommissioning  services  ("New 
Services")  to  lES  and  to  enter  into 
essentially  identical  agreements  with 
the  other  NMC,  Plant  Owners. 
Applicants  also  note  that  NMC  may 
admit  additional  members  and/or  offer 
similar  types  of  operating  services  at 
competitive  rates  to  third  parties  who 
are  not,  and  whose  affiliates  are  not, 
members  of  NMC. 

Under  the  New  Service  Agreement, 
NMC  will  act  as  agent  of  lES  and  each 
of  the  other  NMC  Plant  Owners  in 
connection  with  the  operation. 


'  Alliant  indirectly  owns  undivided  interest  in 
two  nuclear  power  facilities,  the  Kewaunee  Nuclear 
Power  Plant  ("KNPP").  located  in  the  Town  of 
Carlton.  Wisconsin,  and  the  Duane  Arnold  Energy 
Center  ("DAEC"),  located  in  Palo.  Iowa. 

2  The  Services  provided  under  the  Service 
Agreement  include  fuel  management,  procurement 
and  warehousing,  licensing,  outage  support,  quality 
assurance,  records  management,  safety  assessment 
and  oversight,  security,  training  and  special 
projects. 


management,  maintenance,  and  repair 
of  the  nuclear  plants  owned  by  the  NMC 
Plant  Owmers.  The  NMC  Plant  Owners 
will  grant  NMC,  as  their  agent,  the 
power  and  authority  to  execute,  modify, 
amend  or  terminate  any  contracts, 
licenses,  purchase  orders,  or  permits 
relating  to  the  operations  of  or  capital 
improvements  to  a  unit.  In  addition,^ 
NMC  will  make  capital  improvements  to 
the  NMC  Plant  Owiier's  nuclear  plant 
facilities,  and  will  perform 
decommissioning  work  required  upon 
the  retirement  of  such  facilities. 

In  accordance  with  Nuclear 
Regidatory  Commission  ("NRC") 
regulations,  the  NMC  Plant  Owners  will 
transfer  operating  responsibility  for  the 
nuclear  plants  to  NMC.  Following  the 
transfer  of  operating  responsibility  to 
NMC  by  NMC  Plant  Owners,  NMC  wall 
be  obligated  to  obtain  and  maintain  all 
necessary  licenses  required  by  the  NRC 
arid  other  governmental  bodies.  Further, 
NMC,  as  supplier  of  operating  services 
to  each  NMC  Plant  Owner,  will  have 
authority  to  make  all  decisions  relating 
to  the  public  health,  safety,  and  security 
of  the  nuclear  facilities.  The  New 
Service  Agreement  also  provides  that  a 
NMC  Plant  Owner  will  transfer  to  NMC 
its  on-site  non-union  employees  and 
contractors  responsible  for  the  licensed 
obligations  of  its  plant. 

These  rights  and  responsibilities 
notwithstanding,  Applicants  note  that 
the  NMC  Plant  Owners  may  have 
reserved  certain  rights  under  the  New 
Service  Agreement.  For  example,  NMC 
may  not,  without  the  prior  written 
approval  of  a  NMC  Plant  Owner  sell, 
encumber  or  otherwise  dispose  of  any 
property  or  equipment  which  comprises 
any  nuclear  plant,  except  to  the  extent 
replaced  by  similar  equipment  or 
property  of  compeuable  value.  In 
addition,  the  NMC  Plant  Owner  has 
exclusive  authority  to  direct  NMC  to 
retire  a  plant  and  commence 
decommissioning  activity,  to  operate  a 
plant  at  a  reduced  capacity,  and  to 
review  and  approve  contracts  that  NMC 
may  enter  into  with  respect  to 
acquisitions  of  equipment,  property, 
materials  and  inventories.  Further,  each 
NMC  Plant  Owner  will  remain  the 
owner  of,  and  be  entitled  to  all  of,  the 
capacity  and  energy  associated  with  any 
plant  it  owns. 

NMC  will  prepare  an  aimual  budget 
for  operating  expenses  and  capital 
improvements  for  each  plant  for  the 
following  year.  NMC  Plant  Owners  will 
reimburse  NMC  for  operation  costs  ^  and 
capital  improvements  costs. 


^  Costs  of  operation  of  a  plant  include  salaries  and 
employee  benefits,  the  direct  cost  of  contractors 

Continued 
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Alliant  Ener;  ;y  Corporation,  et  al.  (70- 
9617) 

Alliant  Em  irgy  Corporation  ("Alliant 
Energy"),  a  r  »gistered  holding  company, 
and  its  whol  y  owned  non-utility 
subsidiary,  A  lliant  Energy  Resoiuces, 
Inc.  ("Resouices")  each  with  principal 
executive  off  ces  at  222  West 
Washington .  Avenue,  Madison, 
Wisconsin  5;  703.  have  filed  an 
application  under  sections  9(a)  and  10 
of  the  Act  an  1  rule  54  of  the  Act. 

Alliant  En«  rgy's  public  utility 
subsidiaries  <  xe  Wisconsin  Power  & 
Light  Company,  South  Beloit  Water,  Gas 
and  Electric  (Company,  Interstate  Power 
Company,  and  lES  Utilities  Inc. 
Collectively,  Mliant  Energy's  public 
utility  subsid  iaries  provide  public 
utility  servic«i  to  approximately  919,000 
electric  and  3  94,000  retail  gas  customers 
in  parts  of  W  sconsin,  Iowa,  Minnesota 
and  Illinois.  1  'esources  serves  as  the 
holding  comj  any  for  substantially  all  of 
Alliant  Energy's  energy  related  and  non- 
utility  invest]  aents  and  subsidiaries. 

Resources  i  s  seeking  authority  to 
acquire,  eithe  r  directly  or  indirectly 
through  a  sut  sidiary,  up  to  6,666,666 
shares  out  of  i  total  of  25,000,000  shares 
of  Series  G  Si  nior  Preferred  Stock, 
$0,001  par  value  per  share  ("Series  G 
Preferred  Stock")  of  Capstone  Turbine 
Corporation  ( 'Capstone"),  a  privately 
held  Califom  a  corporation.  Capstone 
designs,  fabrii:ates  and  markets  an  air- 
bearing  based  microturbine  that  is 
capable  of  usi  ng  various  fuels  to 
generate  elect  ric  power.  Capstone's 
proprietary  m  icroturbine  technology, 
referred  to  as  he  Capstone  Micro 
Turbine  TM  ("  vlicro  Turbine"),  is 
designed  for  v  se  as  an  alternative  power 
source  in  the  nulti-billion  dollar 
worldwide  m  irket  for  distributed  power 
generation.  Tl  le  Micro  Turbine  is 
intended  for  such  applications  as 
standby  generation,  peak  load  shaving, 
resources  recc  very  and  hybrid  electric 
vehicles. 

The  aggrega  te  purchase  price  ot  be 
paid  by  Reson  rces  for  the  Series  G 
Preferred  Stock  would  be  approximately 
$20  million,  or  $3.00  per  share.  In 
addition,  Resc  urces  would  be 
contractually  jound  by  the  terms  of  an 


engaged  by  NMC, 
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amended  and  restated  stockholders 
agreement  ("Stockholders  Agreement"). 
Under  the  terms  of  the  Stockholders 
Agreement,  Resources  would  be 
obligated  to  vote  for  directors 
designated  by  holders  of  Capstone's 
common  stock  and  by  holders  of  certain 
other  series  of  preferred  stock.  The 
Stockholders  Agreement  terminates  on 
the  earlier  of  April  9,  2007  or  upon  an 
initial  public  offering  of  Capstone 
meeting  certain  standards  set  forth  in 
the  Capstone's  Articles  of  Incorporation. 

The  Series  G  Preferred  Stock  and 
other  preferred  stock  currently 
outstanding  will  automatically  convert 
into  common  stock  of  Capstone,  either 
on  a  vote  of  75%  of  Capstone's  preferred 
stockholders  or  following  an  initial 
public  offering  by  Capstone  having 
aggregate  gross  proceeds  of  at  least  $30 
million  and  an  initial  offering  price  at 
least  equal  to  $8.00  per  share.  The 
shares  of  common  stock  which  would 
be  received  by  Resources  upon 
conversion  would  represent 
approximately  six  percent  of  the  total 
number  of  ourstanding  Capstone 
common  stock  shares.* 

In  conjxmction  with  the  proposed 
transaction.  Resources  and  Capstone 
also  intend  to  enter  into  a  packaging  and 
distribution  agreement  ("Distribution 
Agreement").  Under  the  Distribution 
Agreement,  Capstone  would  appoint 
Resources  as  a  distributor  of  Capstone 
products,  including  completed  Micro 
Tiubine  assemblies,  subassemblies  and 
parts  (including  controls  and  software) 
which  are  used  or  will  be  used  by 
customers  in  stationary  electric  power 
generation  applications.  Resources 
would  have  the  right  under  the 
Distribution  Agreement,  directly  or 
through  subdistributors  (which  may  be 
subsidiaries  of  Resources),  to  promote, 
market,  sell,  install,  commission  and 
service  Capstone  products  on  either  an 
exclusive  or.  non-exclusive  basis.  As  a 
condition  to  its  appointment  as  a 
distributor  of  Capstone  products. 
Resources  may  also  agree  to  purchase  a 
specified  number  of  completed  Micro 
Turbine  system  assemblies  for  resale  or 
lease.  It  is  contemplated  that  Resources 
would  remarket  Capstone  products  to 
customers  and/or  package  such 
products  with  other  products  and 
materials  manufactiu-ed  or  acquired  by 
Resoiut:es  (or  a  subsidiary)  for  ultimate 
sale  to  customers. 


■•  This  estimate  is  based  on  the  number  of  shares 
of  common  stock  and  preferred  stock  of  Capstone 
outstanding  on  January  27,  2000,  and  assumes  no 
further  issuances  of  preferred  stock  (other  than  the 
currently  approved  25  million  shares  of  Preferred 
Stock  to  be  issued)  prior  to  the  conversion  date. 


For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-3168  Filed  2-10-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Lifekeepers  International,  Inc.;  Order  of 
Suspension  of  Trading 

February  7,  2000. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Lifekeepers 
International,  Inc.  ("Lifekeepers"), 
because  of  questions  regarding  the 
accuracy  of  statements  of  Lifekeepers 
and  others  concerning,  among  other 
things,  Lifekeepers'  financial  condition, 
projected  financial  condition  and  the 
status  of  Lifekeeper's  securities 
registration  statements. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above- 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EST,  February  8, 
2000  through  11:59  p.m.  EST,  on 
February  22,  2000. 

By  the  Commission. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-3292  Filed  2-8-0.0;  4:53  pml 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42390;  RIe  No.  SR- 
MBSCC-99-8] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing 
of  Proposed  Rule  Change  Relating  to 
the  Electronic  Pool  Notification  Service 
Rules 

February  7,  2000. 

Pursuant  to  Section  19(b)(1)  i  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  notice  is  hereby  given  that  on 
October  20, 1999,  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Seciuities  and  Exchange  Conunission 


>  15  U.S.C.  78s(b)(l). 
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("Commission")  and  on  November  8, 
1999,  amended  the,  proposed  mle 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  MBSCC.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
firom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
MBSCC's  rules  to  clarify  MBSCC's 
procedures  when  there  is  a  disruption 
in  the  Electronic  Pool  Notification 
("EPN")  service.  The  proposed  rule 
change  will  also  allow  MBSCC  members 
to  terminate  their  EPN  service  by 
providing  MBSCC  with  written  notice 
ten  days  prior  to  termination  instead  of 
thirty  days  prior  to  termination. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conmients  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
siunmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Cmrently,  Article  VIII,  Rule  1,  Section 
3(d)  of  MBSCC's  Rules  requires  EPN 
users  to  utilize  the  EPN  service  for  all 
messages  relating  to  EPN  eligible 
securities  except  for  messages  that 
MBSCC  specifically  exempts  in  the  EPN 
procedures  and  messages  that  both 
parties  agree  not  to  send  through  the 
EPN  service.  The  proposed  rule  change 
makes  explicit  that  in  the  event  of  an 
EPN  system  disruption  and  an  extension 
of  the  cut-off  times  for  conmiunicating 
pool  allocation  information  piu^uant  to 
The  Bond  Market  Association 
Guidelines,  EPN  users  will  be  relieved 
of  their  obligation  to  process  messages 
through  the  EPN  service  imtil  the 
beginning  of  the  next  business  day  after 
the  EPN  system  has  been  recovered. 
This  modification  is  intended  to 
confirm  an  EPN's  user's  ability  to  revert 
to  phone  and  fax  conununication  of 
pool  allocation  information  in  the  event 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  MBSCC. 


of  an  EPN  system  disruption  that  results 
in  a  pool  notification  extension.  EPN 
users  will  be  relieved  of  their  obligation 
to  process  messages  through  EPN  until 
the  beginning  of  the  next  business  day 
after  the  EPN  system  has  been  recovered 
to  give  them  flexibility  in  such 
situations.  MBSCC  believes,  however, 
that  if  the  EPN  system  recovers  diuing 
a  pool  notification  extension,  EPN  users 
will  choose  to  utilize  EPN  rather  than 
phone  and  fax  conununication  to  the 
extent  possible. 

The  proposed  rule  change  also 
changes  Article  VIII,  Rule  2  of  MBSCC's 
Rules,  which  ciurently  provides  that  an 
EPN  user  may  cease  to  maintain  an  EPN 
accovmt  or  withdraw  as  an  EPN  user  by 
giving  MBSCC  thirty  days  written  notice 
prior  to  termination.  The  proposed  rule 
change  modifies  this  provision  to 
require  written  notice  ten  days  prior  to 
termination.  MBSCC  believes  that 
written  notice  ten  days  prior  to 
termination  is  appropriate  and  is 
consistent  with  the  notice  of 
termination  provision  contained  in 
MBSCC's  rules  governing  its 
comparison  and  clearing  services. 

The  proposed  rule  change  also  will: 

•  Delete  references  in  the  cover  page 
and  in  Article  VI,  Rule  1  of  MBSCC's 
Rules  to  the  "EPN  Division"  because 
while  EPN  is  a  separate  service  from  the 
comparison  and  clearing  service,  it  is 
not  a  separately  constituted  division. 

•  Replace  references  in  Article  VI, 
Rule  1  of  MBSCC's  Rules  to  "Federal 
National  Mortgage  Association"  with 
"Fannie  Mae"  to  reflect  the  name 
change  of  such  organization. 

•  Renumber  the  rules  contained  in 
Article  IX  that  were  inadvertently 
misnumbered  and  makes  corresponding 
changes  to  cross-references  to  such  rules 
and  to  the  table  of  contents. 

•  Add  Managing  Director  to  Article  X, 
Rules  1  and  3  as  a  person  who  may  take 
certain  actions  with  respect  to  certain 
actions  taken  by  MBSCC. 

•  Renumber  the  EPN  portion  of 
MBSCC's  Rules  with  consecutive  page 
niunbers  throughout  rather  than  page 
niunbers  by  article  for  ease  of  reference. 

MBSCC  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  17A{b)(3){F)  of 
the  Act  and  the  rules  and  regulations 
thereimder  because  the  proposal  is 
designed  to  promote  the  prompt  and 
acciuate  clearance  and  settlement  of 
securities  transactions  and,  in  general, 
to  protect  investors  and  the  public 
interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  nde  change  will  have  an 


impact  on  or  impose  a  biu-den  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  MBSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  MBSCC. 

m.  Date  of  effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conunimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-MBSCC-99- 
8  and  should  be  submitted  by  March  3, 
2000. 
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For  the  Comi  ni 
Market  Regulal 
authority.' 

Margaret  H.  NftFarland, 
Deputy  Secreta  y. 
[PR  Doc.  00-31 B9  Filed  2-10-00;  8:45  am] 

BILLING  CODE  Ml  D-OI-M 


UNITED  STA  ES  SEffTENCING 
COMMISSIOI I 

Sentencing  Gluidellnes  for  United 
States  Courts 

AGENCY:  Unitid  States  Sentencing 
Commission. 

ACTION:  Noticfe  of  (1)  intent  to 
promulgate  a  permanent  amendment  to 
implement  the  No  Electronic  Theft 
(NET)  Act  of  1997  after  any  temporary, 
emergency  guideline  amendment  is 
promulgated  io  implement  that  Act;  and 
(2)  additional  [proposed  permanent 
amendments  jo  the  sentencing 
guidelines,  pqlicy  statements,  and 
commentary.  Request  for  comment. 
Notice  of  public  hearing. 

summary:  (1)  i'he  Commission  is 
considering  n^aking  permanent  any 
temporary,  eniergency  guideline 
amendment  that  it  may  promulgate  to 
implement  thi  NET  Act.  The 
Commission  it  required  to  promulgate 
an  emergency  iguideline  amendment  not 
later  than  April  6,  2000.  It  is  the  intent 
of  the  Commii  sion  subsequently  to 
make  that  am«  ndment  a  permanent 
amendment  tc  the  sentencing  guidelines 
not  later  than  vlay  1,  2000. 

(2)  The  Commission  also  gives  notice 
of  the  followiiig:  (A)  proposed 
amendments  1 3  §§  2A3.1  (Criminal 
Sexual  Abuse],  2 A3. 2  (Criminal  Sexual 
Abuse  of  a  Minor  (Statutory  Rape)), 
2A3.3  (Criminal  Sexual  Abuse  of  a 
Ward),  2A3.4  Abusive  Sexual  Contact). 
2G1.1  (Promoting  Prostitution  or 
Prohibited  Se>  ual  Contact),  2G2.2 
(Trafficking  in  Material  Involving  the 
Sexual  Exploration  of  a  Minor),  2G2.4 
(Possession  of  Materials  Depicting  a 
Minor  Engage( :  in  Sexually  Explicit 
Conduct),  and  203. 1  (Importing, 
Mailing,  or  Transporting  Obscene 
Matter)  in  ord(  r  to  implement  the 
directives  to  tl  e  Commission  contained 
in  the  Protecti  )n  of  Children  from 
Sexual  Predate  rs  Act  of  1998,  and  issues 
for  comment;  ( B)  proposed  amendments 
to  §  2F1.1  (Era  id  and  Deceit)  to 
implement  the  directives  contained  in 
the  Wireless  F  aud  Protection  Act,  and 
issues  for  com^  nent;  (C)  proposed 
amendments  ti »  §§  iBl.l  (Application 
Instructions),  ;  K2.4  (Use  of  Firearms 


»17CFR  200.30- 3(a)(12). 


During  or  in  Relation  to  Certain  Crimes), 
and  4B1.2  (Definitions  of  Terms  Used  in 
Section  4  B  1.1)  to  respond  to 
amendments  to  18  U.S.C.  924(c)  made 
by  Public  Law  105-386,  and  issues  for 
comment;  (D)  issue  for  conmient 
regarding  whether,  and  in  what  manner 
the  Commission  should  address  five 
issues  of  circuit  conflict;  and  (E) 
proposed  technical  and  conforming 
amendments  to  various  guidelines. 
DATES:  (1)  Proposed  Permanent  NET  Act 
Amendment. —  Public  comment 
supplementary  to  any  public  comment 
already  received  on  the  NET  Act 
pursuant  to  the  notice  of  proposed 
temporary  amendment  (see  64  FR 
72,129,  Dec.  23,  1999)  should  be 
received  by  the  Conmiission  not  later 
than  March  10\  2000;  (2)  Additional 
proposed  permanent  amendments  and 
issues  for  comment. — Public  comment 
should  be  received  by  the  Commission 
not  later  than  March  10,  2000;  (3)  Public 
hearing. — The  Commission  has 
schedided  a  public  hearing  for  March 
23,  2000,  at  9:30  a.m.,  at  the  Thurgood 
Marshall  Federal  Judiciary  Building, 
One  Columbus  Circle,  NE,  Washington, 
DC  20002-8002.  A  person  who  desires 
to  testify  at  the  public  hearing  should 
notify  Michael  Courlander,  Public 
Affairs  Officer,  at  (202)  502^590  not 
later  than  March  10,  2000.  Written 
testimony  for  the  hearing  must  be 
received  by  the  Commission  not  later 
than  March  16,  2000.  Submission  of 
written  testimony  is  a  requirement  for 
testifying  at  the  public  hearing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Affairs 
Officer,  Telephone:  (202)  502-4590.  For 
further  information  concerning 
implementation  of  the  NET  Act,  contact 
Kenneth  Cohen,  Director  of  Legislative 
Affairs:  (202)  502-4523. 
SUPPLEMENTARY  INFORMATION:  (1) 
Proposed  Permanent  NET  Act 
Amendment.-^The  NET  Act  directs  the 
Conunission  to:  (A)  ensure  that  the 
applicable  guideline  range  for  a  crime 
committed  against  intellectual  property 
(including  offenses  set  forth  at  section 
506(a)  of  title  17,  United  States  Code, 
and  sections  2319,  2319A,  and  2320  of 
title  18.  United  States  Code)  is 
sufficiently  stringent  to  deter  such  a 
crime;  and  (B)  ensure  that  the  guidelines 
provide  for  consideration  of  the  retail 
value  and  quantity  of  the  items  with 
respect  to  which  the  intellectual 
property  offense  was  committed.  The 
NET  Act,  as  clarified  by  the  Digital 
Theft  Deterrence  and  Copyright 
Damages  Improvement  Act  of  1998. 
requires  the  Commission  to  promulgate 
a  temporary,  emergency  guideline 
amendment  not  later  than  April  6.  2000. 


In  December  1999,  the  Commission 
published  three  options  for 
promulgating  an  emergency  amendment 
to  §  2B5.3  (Criminal  Infringement  of 
Copyright  and  Trademark)  and 
accompanying  conmientary  to 
implement  the  NET  Act  directive.  See 
64  FR  72,129,  Dec.  23. 1999.  The  " 
Conmiission  has  received,  and  is 
considering,  public  comment  on  those 
three  options.  The  Commission  intends 
to  promulgate  a  temporary,  emergency 
guideline  amendment  not  later  than 
April  6,  2000  (pursuant  to  the 
legislation),  but  not  earlier  than  March 
23,  2000  (the  date  of  the  public  hearing). 

An  emergency  guideline  amendment 
must  be  re-promulgated  as  a  permanent 
amendment  or  it  becomes  ineffective 
upon  the  expiration  of  the  congressional 
review  period  of  the  Commission's  next 
amendinent  report  to  Congress  (180 
days  from  the  day  the  Conmiission 
submits  the  report  to  Congress). 
Accordingly,  the  Commission  also 
intends  to  make  permanent  any 
temporary,  emergency  guideline 
amendment  it  promulgates  to 
implement  the  NET  Act. 

Recognizing  that  some  interested 
members  of  the  public  have  already 
commented  on  the  proposed  temporary 
amendments,  the  Commission  invites 
any  other  additional,  supplementary 
comment  regarding  whether  it  should 
make  any  such  amendment  permanent. 
See  64  FR  72.129,  Dec.  23,  1999. 

(2)  Additional  Proposed  Permanent 
Amendments. — The  proposed 
amendments  are  presented  in  one  of  two 
formats.  First,  the  amendments  are 
proposed  as  specific  revisions  to  the 
relevant  guidelines  and  accompanying 
commentary.  Bracketed  text  within  a 
proposed  amendment  indicates  a 
heightened  interest  on  the 
Commission's  part  for  comment  and 
suggestions  for  alternative  policy 
choices;  for  example,  a  proposed 
enhancement  of  (2)  levels  indicates  that 
the  Commission  is  considering,  smd 
invites  comment  on,  alternative  policy 
choices  regarding  the  appropriate  level 
of  enhancement.  Similarly,  bracketed 
text  within  a  specific  offense 
characteristic  or  application  note  means 
that  the  Commission  invites  comment 
on  whether  the  proposed  provision  is 
appropriate.  Second,  the  Commission 
has  highlighted  certain  issues  for 
comment  and  invites  suggestions  for 
how  the  Commission  should  respond  to 
those  issues. 

(3)  Public  Hearing. — The  scope  of  the 
hearing  is  expected  to  include:  (A)  the 
proposed  amendment  options  to 
provide  a  temporary,  emergency 
amendment  to  implement  Uie  NET  Act 
previously  published  in  the  Federal 
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Register  (64  FR  72129,  Dec.  23,  1999); 
and  (B)  all  permanent  amendments  that 
are  proposed  for  action  in  this 
amendment  cycle  ending  May  1 ,  2000 
(including  any  emergency  NET  Act 
amendment  that  is  proposed  to  be  made 
permanent).  For  additional  proposed 
amendments  to  the  sentencing 
guidelines  previously  published  by  the 
Commission,  see  64  FR  72129,  Dec.  23, 
1999;  and  65  FR  2663,  Jan.  18,  2000. 
(4)  Reports  and  other  information 
pertaining  to  proposed  amendments, 
including  the  proposed  amendment  to 
implement  the  NET  Act,  may  be 
accessed  through  the  Commission's 
website  at  vviviv.ussc.gov. 

Authority:  28  U.S.C.  994  (a),  (o),  (p);  USSC 
Rules  of  Practice  and  Procedure  4.3,  4.4,  and 
4.5. 

Diana  E.  Murphy, 

Chair. 

Proposed  Permanent  Amendment  to 
Implement  the  Net  Act 

(1)  Synopsis  of  Proposed  Amendment: 
For  further  information  about  the  ^e\. 
Act  and  proposed  amendment  options 
to  implement  the  NET  Act,  see  64  FTl 
72129  December  23,  1999. 

Proposed  Amendment:  Protection  of 
Children  Against  Sexual  Predators  Act 

(2)  Synopsis  of  Proposed  Amendment: 
This  proposed  amendment  responds  to 
the  Protection  of  Children  from  Sexual 
Predators  Act  of  1998,  Pub.  L.  105-314. 
The  Act  contained  the  following 
directives  to  the  Commission: 

(A)  to  provide  a  sentencing 
enhancement  for  offenses  imder  Chapter 
117  of  title  18  (relating  to  the 
transportation  of  minors  for  illegal 
sexual  activity)  while  ensuring  that  the 
sentences,  gvudelines,  and  policy 
statements  for  offenders  convicted  of 
such  offenses  are  appropriately  severe 
and  reasonably  consistent  with  the  other 
relevant  directives  and  the  relevant 
existing  guidelines; 

(B)  to  provide  for  appropriate 
enhancement  if  the  defendant  used  a 
computer  with  the  intent  to  persuade, 
induce,  entice,  coerce,  or  facilitate  the 
transport  of  a  child  to  engage  in  any 
prohibited  sexual  activity; 

(C)  to  provide  for  appropriate 
enhancement  if  the  defendant 
knowingly  misrepresented  his/her 
actual  identity  with  the  intent  to 
persuade,  induce,  entice,  coerce,  or 
facilitate  the  transport  of  a  child  to 
engage  in  any  prohibited  sexual  activity; 

(D)  to  provide  for  appropriate 
enhancement  in  any  case  in  which  the 
defendant  engaged  in  a  pattern  of 
activity  involving  the  sexual  abuse  or 
exploitation  of  a  minor;  and 


(E)  to  clarify  that  the  term 
"distribution  of  pornography"  applies  to 
the  distribution  of  pornography  for  both 
monetary  remuneration  and  a  non- 
pecuniary  interest. 

The  Act  also  required  the 
Commission,  in  carrying  out  these 
directives,  to  ensure  reasonable 
consistency  with  other  guidelines,  and 
avoid  duplicative  punishment  under  the 
guidelines  for  substantially  the  same 
offense.  In  addition,  the  Act  contained 
two  new  crimes:  (A)  an  offense,  at  18 
U.S.C.  2425,  for  the  transmittal  of 
identifying  information  about  minors  for 
criminal  sexual  purposes  (which  carries 
a  5-year  statutory  maximum  term  of 
imprisonment);  and  (B)  an  offense,  at  18 
U.S.C.  1470,  for  the  transfer  of  obscene 
materials  to  minors  (which  carries  a  10- 
year  statutory  maximum  term  of 
imprisonment). 

This  amendment  presents  options  to 
address  the  new  offense  of  transferring 
obscene  materials  to  minors  and  to 
implement  the  directives  to  account  for 
nonpecuniary  distribution  of  child 
pornography  and  to  provide 
enhancements  for  computer  use  and 
misrepresentation  of  identity.  Issues  for 
comment  follow  on  how  best  to 
implement  the  directive  to  provide  an 
enhancement  for  Chapter  117  offenses, 
to  implement  the  directive  to  provide  an 
enhancement  for  a  pattern  of  activity  of 
sexual  abuse  and  exploitation,  and  to 
address  the  new  offense  of  using 
interstate  facilities  to  transmit 
identifying  information  about  minors  for 
criminal  sexual  purposes. 

Part  (A):  The  New  Offense  of  Prohibiting 
Transfer  of  Obscene  Materials  to  a 
Minor 

Synopsis  of  Proposed  Amendment: 
This  amendment  addresses  the  new 
offense  at  18  U.S.C.  1470,  which  makes 
it  unlawful  to  transfer  obscene  materials 
to  a  minor.  The  statutory  maximum  for 
the  offense  is  10  years  imprisonment. 
The  amendment  proposes  to  reference 
the  offense  in  the  Statutory  Index 
(Appendix  A)  to  the  guideline  covering 
the  importing,  mailing,  or  transporting 
of  obscene  matter,  §  2G3.1. 

The  amendment  proposes  to  modify 
the  distribution  enhancement  in 
§  2G3.1(b)(l)  to  define  distribution  of 
obscene  matter  to  mean  any  act, 
including  production,  transportation, 
and  possession  with  intent  to  distribute, 
related  to  (i)  distribution  for  pecimiary 
gain  (i.e.,  for  profit);  (ii)  distribution  for 
the  receipt,  or  expectation  of  receipt,  of 
anj^thing  of  value,  but  not  for  pecuniary 
gain;  and  (iii)  any  knowing  distribution 
to  a  minor.  An  additional  2-level 
enhanc'fement  is  proposed  if  the  offense 
involved  the  knowing  transfer  of 


obscene  matter  to  a  minor  in  order  to 
entice  that  minor  to  engage  in 
prohibited  sexual  conduct. 

An  issue  for  comment  is  presented 
regarding  whether  the  distribution 
enhancement  in  §  2G3. 1(b)(1)  shoidd 
include  distribution  between  or  among 
adults  that  does  not  involve  the  receipt, 
or  expectation  of  receipt,  of  anything  of 
value.  An  issue  for  comment  is  also 
presented  regarding  whether  the  current 
enhancement's  reference  to  the  loss 
table  in  the  fr^ud  guideline  should  be 
deleted.  Currently,  the  distribution 
enhancement  requires  the  coiul  to 
increase  the  overall  offense  level  by  the 
number  of  offense  levels  from  the  fraud 
loss  table  corresponding  to  the  retail 
value  of  the  material  involved  in  the 
offense,  but  in  any  event  not  less  than 
5  levels. 

Proposed  Amendment: 

Section  203. 1  is  amended  in  the  title 
by  adding  at  the  end  ",  Transferring 
Obscene  Matter  to  a  Minor". 

Section  2G3.1(b)  is  amended  by 
striking  subdivision  (1)  in  its  entirety 
and  inserting  the  following: 

"(1)  (Apply  the  greatest.)  If  the  offense 
involved: 

(A)  Distribution  for  pecuniary  gain, 
increase  by  the  number  of  levels  from 
the  table  in  §  2F1.1  corresponding  to  the 
retail  value  of  the  material,  but  in  no 
event  by  less  than  5  levels. 

(B)  Distribution  for  the  receipt,  or 
expectation  of  receipt,  of  a  thing  of 
value,  but  not  for  pecuniary  gain, 
increase  by  [5]  levels. 

(C)  Any  distribution  to  a  minor, 
increase  by  [5)  levels.  If  the  distribution 
to  a  minor  was  intended  to  persuade, 
induce,  entice,  coerce,  or  facilitate  the 
transport  of,  the  minor  to  engage  in 
prohibited  sexual  conduct,  increase  by 
an  additional  [2]  levels.". 

The  Commentary  to  §  2G3.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  1470"  after  "1466". 

The  Commentary  to  §  2G3.1  captioned 
"Application  Note"  is  amended  by 
striking  Application  Note  1  in  its 
entirety  and  inserting  the  following: 

"1.  For  purposes  of  this  guideline — 

'Distribution'  means  any  act, 
including  production,  transportation, 
and  possession  with  intent  to  distribute, 
related  to  distribution  of  obscene  matter. 

'Distribution  for  pecuniary  gain' 
means  distribution  for  profit. 

'Distribution  for  the  receipt,  or 
expectation  of  receipt,  of  a  thing  of 
value,  but  not  for  pecuniary  gain'  means 
any  transaction,  including  bartering  or 
other  in-kind  transaction,  that  is 
conducted  for  a  thing  of  value,  but  not 
for  profit.  'Thing  of  value'  means 
anything  of  valuable  consideration. 
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to  a  minor'  means  the 


knowing  distri  )ution  to  an  individual 
who  is  a  minoi  at  the  time  of  the 
offense,  knowi  ig  or  believing  the 
individual  is  a  iminor  at  that  time. 

'Minor'  meaiis  an  individual  who  has 
not  attained  this  age  of  [18)  years. 

'Prohibited  ssxual  conduct'  means 
any  sexual  activity  for  which  a  person 
can  be  charged  with  a  criminal  offense, 
including  the  f  roduction  of  child 
pornography,  as  defined  in  18  U.S.C. 
2256(8).". 

Appendix  A  (Statutory  Index)  is 
amended  by  iniserting  after  the  line 
referenced  to  "ha  U.S.C.  1468"  the 
following  new  line: 

"18  U.S.C.  1470  2G3.1" 

Issues  for  Caknment:  The  Commission 
invites  comment  on  whether  it  should 
include  an  enhancement  in  §  2G3. 1(b)(1) 
for  distribution  of  obscene  matter  that 
does  not  involye  distribution  for 
pecuniary  gain!  for  anything  of  value,  or 
to  a  minor.  Fotj example,  should  an 
enhancement  be  provided  if  an  adult 
gives  obscene  matter  to  another  adult 
and  receives,  or  expects  to  receive, 
nothing  in  retiffn?  If  so,  what  should  be 
the  extent  of  tne  enhancement? 

The  Commision  invites  comment 
regarding  whether  the  reference  in 
§  2G3.1(b)(l)  t(|  the  loss  table  in  the 
fraud  guideline  should  be  deleted. 
Currently,  the  enhancement  for 
distribution  at  R  2G3. 1(b)(1)  requires  the 
court  to  increase  the  overall  offense 
level  by  the  nuknber  of  offense  levels 
from  the  fraud Jloss  table  corresponding 
to  the  retail  value  of  the  material 
involved  in  the  offense,  but  in  any  event 
not  less  than  Sllevels.  Should  the 
Commission  nuiintain  the  minimum  5- 
level  increase  I  or  distribution  for 
pecimiary  gain  and  provide  an  upward 
departure  for  e  specially  large-scale 
commercial  en  terprises? 

Part  (B):  The  A  ew  Offense  of  Prohibiting 
Transmittal  of  Identifying  Information 
about  a  Minor  for  Criminal  Sexual 
Purposes 

Issue  for  Coi  nment:  The  Commission 
invites  comme  at  on  whether  and  how  it 
should  amend  the  guidelines  to  cover 
the  new  offense,  at  18  U.S.C.  2425, 
which  prohibi  s  the  use  of  the  mail  or 
any  facility  or  means  of  interstate 
commerce  to  k  aowingly  transmit 
identifying  information  about  a  minor 
with  the  intent  to  entice,  encourage, 
offer,  or  solicit  anyone  to  engage  in 
prohibited  sexual  activity.  Should  the 
Commission  reference  the  new  offense 
in  the  Statutory  Index  to  the  guideline 
covering  the  promotion  of  prohibited 
sexual  conduct,  §  2G1.1?  Axe  there  other 
guidelines  to  which  the  new  offense 
might  appropi  lately  be  referenced?  In 


addition,  is  there  aggravating  and/or 
mitigating  conduct  that  might  be 
associated  with  the  new  offense,  and  if 
so,  how  should  the  guidelines  take  this 
conduct  into  account? 

Part  (C):  Clarification  of  the  Term 
"Item"  in  the  Enhancement  in  §202.4 
for  Possession  of  10  or  More  Items  of 
Child  Pornography 

Synopsis  of  Proposed  Amendment: 
This  amendment  proposes  to  add 
commentary  language  to  the  guideline 
covering  possession  of  child 
pornography,  §  2G2.4,  to  clarify  whether 
an  individual  computer  file  (as  opposed 
to  disk  on  which  it  and  many  other  files 
may  be  located)  is  an  "item"  of  child 
pornography  for  purposes  of  the 
enhancement  in  §  2G2.4(b)(2),  which 
provides  a  2-level  increase  if  more  than 
10  items  of  child  pornography  are 
possessed.  Four  circuits  have  held  that 
an  individual  computer  file  does  quadify 
as  an  item  for  piuposes  of  the 
enhancement.  An  issue  for  comment 
follows  on  how  items  should  be 
quantified  for  purposes  of  the 
enhancement.  . 

Proposed  Amendment 

The  Commentary  to  §  2G2.4  is 
amended  by  adding  at  the  end  the 
following: 

"Application  Note: 

1.  A  computer  file  containing  a  visual 
depiction  involving  the  sexual 
exploitation  of  a  minor  shall  be 
considered  to  be  one  item  for  purposes 
of  subsection  (b)(2).  Accordingly,  if  a 
computer  disk  contains,  for  example, 
three  separate  files,  each  of  which 
contains  one  or  more  such  visual 
depictions,  then  those  files  would  be 
counted  as  three  items  for  purposes  of 
that  subsection.". 

Issue  for  Comment:  The  Commission 
invites  comment  on  how  items  of  child 
pornography  should  be  quantified  for 
purposes  of  the  enhancement  in 
§  2G2. 4(b)(2),  which  provides  a  2-level 
increase  if  more  than  10  items  of  child 
pornography  are  possessed.  Should,  for 
example,  a  book  or  computer  file 
containing  300  visual  depictions  of 
child  pornography  be  counted  as  one 
item,  or  as  three  items,  or  as  some  other 
number  of  items? 

Part  (D):  The  Directive  to  Clarify  That 
"Distribution  of  Pornography"  Applies 
to  the  Distribution  of  Pornography  for 
Both  Monetary  Remuneration  and  a 
Non-Pecuniary  Interest 

Synopsis  of  Proposed  Amendment: 
This  amendment  addresses  the  Act's 
directive  to  clarify  that  the  term 
"distribution  of  pornography"  applies  to 
the  distribution  of  pornography  for  both 


pecuniary  gain  and  any  nonpecuniary 
interest.  The  amendment  modifies  the 
distribution  enhancement  in  the 
pornography  trafficking  guideline, 
§  2G2. 2(b)(2),  to  define  distribution  of 
child  pornography  to  mean  any  act, 
including  production,  transportation, 
and  possession  with  intent  to  distribute, 
related  to  (i)  distribution  for  pecuniary 
gain  (i.e.,  for  profit);  (ii)  distribution  for 
the  receipt,  or  expectation  of  receipt,  of 
anything  of  value,  but  not  for  pecuniary 
gain;  and  (iii)  any  knowing  distribution 
to  a  minor.  An  additional  2-level 
enhancement  is  proposed  if  the  offense 
involved  the  knowring  transfer  of  child 
pornography  to  a  minor  in  order  to 
entice  that  minor  to  engage  in 
prohibited  sexual  conduct. 

An  issue  for  comment  is  presented 
regarding  whether  the  distribution 
enhancement  in  §  2G2. 2(b)(2)  should 
include  distribution  between  or  among 
adults  that  does  not  involve  the  receipt, 
or  expectation  of  receipt,  of  anything  of 
value.  An  issue  for  conunent  is  also 
presented  regarding  whether  to  delete 
the  cmrrent  enhancement's  reference  to 
the  loss  table  in  the  fraud  guideline, 
whether  to  maintain  the  minimim[i  5- 
level  increase  for  distribution  for 
pecvmiary  gain,  and  whether  to  provide 
for  an  upward  departure  for  especially 
large-scale  commercial  enterprises. 
Cxuxently,  the  enhancement  for 
distribution  at  §  2G2. 2(b)(2)  requires  the 
court  to  increase  the  overall  offense 
level  by  the  number  of  offense  levels 
from  the  fraud  loss  table  corresponding 
to  the  retail  value  of  the  material 
involved  in  the  offense,  but  in  any  event 
not  less  than  5  levels. 

Proposed  Amendment 

Section  2G2.2(b)  is  amended  by 
striking  subdivision  (2)  in  its  entirety 
and  inserting  the  following: 

"(2)  (Apply  the  greatest.)  If  the  offense 
involved: 

(A)  Distribution  for  pecuniary  gain, 
increase  by  the  number  of  levels  from 
the  table  in  §  2F1.1  corresponding  to  the 
retail  value  of  the  material,  but  in  no 
event  by  less  than  5  levels. 

(B)  Distribution  for  the  receipt,  or  - 
expectation  of  receipt,  of  a  thing  of 
value,  but  not  for  pecuniary  gain, 
increase  by  [5]  levels. 

(C)  Any  distribution  to  a  minor, 
increase  by  [5]  levels.  If  the  distribution 
to  a  minor  was  intended  to  persuade, 
induce,  entice,  coerce,  or  facilitate  the 
transport  of,  the  minor  to  engage  in 
prohibited  sexual  conduct,  increase  by 
an  additional  [2]  levels.". 

The  Commentary  to  §  2G2.2  is 
amended  in  Application  Note  1  by 
striking  "  'Distribution'  includes"  and 
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all  that  follows  through  "intent  to 
distribute."  and  inserting  the  following: 

"  'Distribution'  means  any  act, 
including  production,  transportation, 
and  possession  with  intent  to  distribute, 
related  to  distribution  of  material 
involving  the  sexual  exploitation  of  a 
minor. 

'Distribution  for  pecuniary  gain' 
means  distribution  for  profit. 

'Distribution  for  the  receipt,  or 
expectation  of  receipt,  of  a  thing  of 
value,  but  not  for  pecuniary  gain'  means 
any  transaction,  including  bartering  or 
other  in-kind  transaction,  that  is 
conducted  for  a  thing  of  value,  but  not 
for  profit.  'Thing  of  value'  means 
anything  of  valuable  consideration.  For 
example,  in  a  case  involving  the 
bartering  of  child  pornographic 
material,  the  'thing  of  value'  is  the  child 
pornographic  material  received  in 
exchange  for  other  child  pornographic 
material  bartered  in  consideration  for 
the  material  received. 

'Distribution  to  a  minor'  means  the 
knowing  distribution  to  an  individual 
who  is  a  minor  at  the  time  of  the 
offense,  knowing  or  believing  the 
individual  is  a  minor  at  that  time. 

'Minor'  means  an  individual  who  has 
not  attained  the  age  of  [18]  years. 

'Prohibited  sexual  conduct'  means 
any  sexual  activity  for  which  a  person 
can  be  charged  with  a  criminal  offense, 
including  the  production  of  child 
pornography,  as  defined  in  18  U.S.C. 
§2256(8).". 

Issues  for  Comment:  The  Commission 
invites  comment  on  whether  it  should 
include  an  enhancement  in  §  2G2. 2(b)(2) 
for  distribution  of  child  pornographic 
material  that  does  not  involve 
distribution  for  pecimiary  gain,  for 
anything  of  value,  or  to  a  minor.  For 
example,  should  an  enhancement  be 
provided  if  an  adult  gives  child 
pornographic  material  to  another  adult 
and  receives,  or  expects  to  receive, 
nothing  in  retiun?  If  so,  what  should  be 
the  extent  of  the  enhancement? 

The  Commission  also  invites 
comment  regarding  whether  the 
reference  in  §  2G2. 2(b)(2)  to  the  loss 
table  in  the  fraud  guideline  should  be 
deleted.  Currently,  the  enhancement  for 
distribution  at  §  2G2.2(b)(2)  requires  the 
court  to  increase  the  overall  offense 
level  by  the  number  of  offense  levels 
from  the  fraud  loss  table  corresponding 
to  the  retail  value  of  the  material 
involved  in  the  offense,  but  in  any  event 
not  less  than  5  levels. 


Part  (E):  The  Directives  To  Provide  an 
Enhancement  for  the  Use  of  a  Computer 
or  the  Misrepresentation  of  the 
Defendant's  Identity 

Synopsis  of  Proposed  Amendment: 
This  amendment  responds  to  the  Act's 
directives  to:  (i)  provide  for  appropriate 
enhancement  if  the  defendant  used  a 
computer  with  the  intent  to  persuade, 
induce,  entice,  coerce,  or  facilitate  the 
transport  of  a  child  to  engage  in  any 
prohibited  sexual  activity;  and  (ii) 
provide  for  appropriate  enhancement  if 
the  defendant  knowingly 
misrepresented  his/her  actual  identity 
with  the  intent  to  persuade,  induce, 
entice,  coerce,  or  facilitate  the  transport 
of  a  child  to  engage  in  any  prohibited 
sexual  conduct. 

The  amendment  proposes  to 
implement  these  dfrectives  by  providing 
a  (2]-level  enhancement  in  the  sexual 
abuse  guidelines,  §§2A3.1-2A3.4,  and 
the  prostitution  and  promotion  of 
prohibited  sexual  conduct  guideline, 
§  201. 1,  for  either  the  use  of  a  computer, 
or  other  means,  to  contact  the  minor 
electronically  or  the  misrepresentation 
of  a  criminal  participant's  identity  with 
the  intent  to  persuade,  induce,  entice, 
coerce,  or  facilitate  the  transport  of  a 
child  to  engage  in  any  prohibited  sexual 
conduct.  The  amendment  also  contains 
an  option,  shown  in  brackets,  to  delete 
the  language  in  the  proposed 
enhancement  requiring  the  motive  to 
"persuade,  induce,  entice,  coerce,  or 
facilitate  the  transport  of,  the  minor  to 
engage  in  prohibited  sexual  activity". 

Although  the  proposed  enhancement 
combines  these  two  factors  as 
alternative  triggers  for  the  enhancement, 
the  Commission  could  choose  to 
provide  separate,  cumulative 
enhancements  for  these  two  types  of 
offense  conduct. 

An  issue  for  conunent  follows 
regarding  whether  the  Commission 
should  add  an  enhancement  to  the  child 
pornography  production  and  trafficking 
guidelines  for  misrepresentation  of  the 
defendant's  identity  or  the  identity  of 
any  other  participant  in  the  criminal 
conduct. 

Proposed  Amendment 

Section  2 A3. 1(b)  is  amended  by 
adding  at  the  end  the  following 
subdivision: 

"(6)  If  [,  to  persuade,  induce,  entice, 
coerce,  or  facilitate  the  transport  of,  a 
minor  to  engage  in  prohibited  sexual 
conduct,]  the  offense  involved:  (A)  the 
use  of  a  computer,  or  other  means,  to 
conuniuiicate  with  the  minor 
electronically;  or  (B)  the  knowing 
misrepresentation  of  a  participant's 
identity,  increase  by  [2]  levels.". 


The  Commentary  to  §  2A3.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  adding  at  the  end  the 
following: 

"  'Minor'  means  an  individual  who 
has  not  attained  the  age  of  [18]  years. 

'Participant'  has  the  meaning  given 
that  term  in  Application  Note  1  of  the 
Commentary  to  §  3B  1.1  (Aggravating 
Role). 

'Prohibited  sexual  conduct'  means 
any  sexual  activity  for  which  a  person 
can  be  charged  with  a  criminal  offense, 
including  the  production  of  child 
pornography,  as  defined  in  18  U.S.C. 
§2256(8).". 

Section  2 A3. 2(b)  is  amended  by 
striking  "Characteristic"  and  inserting 
"Characteristics';  and  by  adding  at  the 
end  the  following  subdivision: 

"(2)  If],  to  persuade,  induce,  entice, 
coerce,  or  facilitate  the  transport  of,  a 
child  to  engage  in  prohibited  sexual 
conduct,]  the  offense  involved:  (A)  the 
use  of  a  computer,  or  other  means,  to 
communicate  with  the  minor 
electronically,  or  (B)  the  knowing 
misrepresentation  of  a  participant's 
identity,  increase  by  [2]  levels.". 

The  Commentary  to  §  2 A3. 2  captioned 
"Application  Notes"  is  amended  by 
redesignating  Notes  1  through  4  as 
Notes  2  through  5,  respectively;  and  by 
inserting  before  Note  2,  as  redesignated 
by  this  Amendment,  the  following  new 
Notel: 

"1.  For  piuposes  of  this  guideline — 

'Minor'  means  an  individual  who  has 
not  attained  the  age  of  [18]  years. 

'Participant'  has  the  meaning  given 
that  term  in  Application  Note  1  of  the 
Commentary  to  §  3B  1.1  (Aggravating 
Role). 

'Prohibited  sexual  conduct'  has  the 
meaning  given  that  term  in  Application 
Note  1  of  the  Commentary  to  §  2A3.1 
(Criminal  Sexual  Abuse).". 

Section  2 A3. 3  is  amended  by 
inserting  after  subsection  (a)  the 
following  subsection: 

"(b)  Specific  Offense  Characteristic 

(1)  If[,  to  persuade,  induce,  entice, 
coerce,  or  facilitate  the  transport  of,  a 
child  to  engage  in  prohibited  sexual 
conduct,]  the  offense  involved:  (A)  the 
use  of  a  computer,  or  other  means,  to 
communicate  with  the  minor 
electronically;  or  (B)  the  knowing 
misrepresentation  of  a  participant's 
identity,  increase  by  [2]  levels.". 

The  Commentary  to  §  2 A3. 3  captioned 
"Application  Notes"  is  amended  by 
striking  Note  1  in  its  entirety  and 
inserting  the  following: 

"1.  For  purposes  of  this  guideline — 

'Minor'  means  an  individual  who  has 
not  attained  the  age  of  [18]  years. 

'Participant'  has  the  meaning  given 
that  term  in  Application  Note  1  of  the 


7084 


Federal  Register /Vol.  65,  No.  29 /Friday,  February  11,  2000 /Notices 


Commentary  to  §  3B  1.1  (Aggravating 
Role). 

'Prohibited  s(xual  conduct'  has  the 
meaning  given  hat  term  in  §  2A3.1 
(Criminal  Sexui  J  Abuse). 

'Ward'  mean:  a  person  in  official 
detention  undef  the  custodial 
supervisory,  or 
the  defendant.' 

Section  2A3 


disciplinary  authority  of 


(b)  is  amended  by 
adding  at  the  eiid  the  following 
subdivision: 

"(4)  Ifl.  to  peisuade,  induce,  entice, 
coerce,  or  facilitate  the  transport  of,  a 
child  to  engagekn  prohibited  sexual 
conduct,]  the  offense  involved  (A)  the 
use  of  a  compul  er,  or  other  means,  to 
commimicate  vt  ith  the  minor 
electronically;  (  r  (B)  the  knowing 
misrepresentati  an  of  a  participant's 
identity,  increase  by  [2)  levels.". 

The  Commen  tary  to  §  2 A3. 4  captioned 
"Application  Nates"  is  amended  by 
redesignating  Notes  1  through  5  as 
Notes  2  through  6,  respectively,  and 
inserting  before  Note  2,  as  redesignated 
by  this  amendn  lent  the  following  as  the 
new  Note  1 : 

"1.  For  purposes  of  this  guideline — 

'Minor'  mean  s  an  individual  who  has 
not  attained  the  age  of  [18]  years. 

'Participant' '.  \as  the  meaning  given 
that  term  in  Ap  alication  Note  1  of  the 
Commentary  to  §  3B  1.1  (Aggravating 
Role). 

'Prohibited  s(  ixual  conduct'  has  the 
meaning  given  liat  term  in  Application 
Note  1  of  the  C(  immentary  to  §  2A3.1 
(Criminal  Sexu  il  Abuse).". 

Section  2G1.  (b)  is  amended  by 
adding  at  the  ei  d  the  following 
subdivision: 

"(4)  If  [,  to  persuade,  induce,  entice, 
coerce,  or  facilitate  the  transport  of,  a 
child  to  engage  in  prohibited  sexual 
conduct,]  the  o  fense  involved  (A)  the 
use  of  a  compu  er,  or  other  means,  to 
communicate  v  ith  the  minor 
electronically;  or  (B)  the  knowing 
misrepresentation  of  a  participant's 
identity,  increase  by  [2]  levels.". 

The  Commer  tary  to  §  2G1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  insering  after  "For  purposes 
of  this  guidelin  3 — "  the  following: 

"  'Minor'  mei  ns  an  individual  who 
has  not  attaine<  1  the  age  of  [18]  years. 

'Participant'  las  the  meaning  given 
that  term  in  Application  Note  1  of  the 
Commentary  tc  §3Bl.l  (Aggravating 
Role). 

'Prohibited  ssxual  conduct'  has  the 
meaning  given  that  term  in  Application 
Note  1  of  the  C  )mmentary  to  §  2A3.1 
(Criminal  Sexuil  Abuse).". 

Issue  for  Comment:  The  Commission 
invites  comment  regarding  whether  the 
enhancement  f  )r  use  of  a  computer  in 
subsection  (b)(:  l)  of  the  child 


pornography  production  guideline, 
§  2G2.1  (Sexually  Exploiting  a  Minor  by 
Production  of  Sexually  Explicit  Visual 
or  Printed  Material),  should  be  modified 
to  cover,  in  addition  to  the  use  of  a 
computer,  the  misrepresentation  of  a 
criminal  participant's  identity  to  solicit 
a  minor's  participation  in  sexually 
explicit  conduct  to  produce  sexually 
explicit  material.  In  addition,  the 
Commission  invites  comment  on 
whether  the  guideline  covering 
trafficking  child  pornography,  §  2G2.2 
(Trafficking  in  Material  Mfvolving  the 
Sexual  Exploitation  of  a  Minor)  should 
also  contain  an  enhancement  for 
misrepresentation  of  a  criminal 
participant's  identity. 

The  Commission  also  invites 
comment  regarding  the  appropriate 
scope  of  any  enhancement  for  the  use  of 
a  computer,  or  other  means,  to 
commimicate  electronically  with  a 
minor.  Specifically,  the  Commission 
invites  comment  regarding  whether  the 
enhancement  should  incorporate  the 
definitions  of  "electronic 
communication"  and/or  "wire 
communication"  as  those  terms  are 
defined  in  18  U.S.C.  2510(12)  and  (1), 
respectively. 

Parts  (F)  and  (G):  Issues  for  Comment  oji 
the  Directives  To  Provide  an 
Enhancement  for  Chapter  117  Offenses 
and  for  Sex  Offenses  Involving  a  Pattern 
of  Activity 

Due  to  the  complexity  of  the  issues 
involved  in  implementing  the  directives 
described  in  the  following  issues  for 
comment,  the  Commission  may  not  be 
able  to  complete  all  work  necessary  to 
promulgate  amendments  on  these  issues 
in  this  amendment  cycle  ending  May  1, 
2000.  Recognizing  the  importance  of 
responding  to  these  directives  as  soon  as 
possible  but  also  acknowledging  the 
possibility  that  the  Commission  may  not 
promulgate  amendments  on  these  issues 
until  the  next  amendment  cycle,  the 
Commission  invites  the  public  to 
comment  on  the  following  additional 
issues. 

Part  (F):  Enhancement  for  Chapter  117 
Offenses 

Issues  for  Comment: 

(1)  The  Protection  of  Children  from 
Sexual  Predators  Act  of  1998  directed 
the  Commission  to  "provide  a 
sentencing  enhancement  for  offenses 
under  Chapter  117  of  Title  18  (relating 
to  the  transportation  of  minors  for 
illegal  sexual  activity)  while  ensuring 
that  the  sentences,  guidelines,  and 
policy  statements  for  offenders 
convicted  of  such  offenses  Me 
appropriately  severe  and  reasonably 
consistent  with  the  other  relevant 


directives  and  the  relevant  existing 
guidelines."  The  Commission  invites 
comment  on  how  to  most  appropriately 
implement  this  directive. 

(2)  Specifically,  the  Commission 
invites  comment  on  whether,  and  to 
what  extent,  it  should  amend  §  2G1.1 
(Promoting  Prostitution  or  Prohibited 
Sexual  Conduct)  and  the  guidelines 
covering  sexual  abuse,  §§  2A3.1 
(Criminal  Sexual  Abuse),  2A3.2 
(Criminal  Sexual  Abuse  of  a  Minor 
(Statutory  Rape)),  2A3.3  (Criminal 
Sexual  Abuse  of  a  Ward),  and  2A3.4 
(Abusive  Sexual  Contact),  to  provide  an 
enhancement  if  the  offense  involved  the 
transportation,  persuasion,  inducement, 
enticement,  or  coercion  of  a  child  to 
engage  in  prohibited  sexual  conduct.  Do 
enhancements  proposed  to  be  added  for 
use  of  a  computer,  or  other  means,  to 
conununicate  with  the  minor 
electronically  and/or  misrepresentation 
of  a  criminal  participant's  identity 
sufficiently  provide  an  appropriate 
enhancement,  or  is  an  additional 
enhancement  for  other  aggravating 
conduct  needed? 

(3)  The  Act  also  increased  statutory 
penalties,  from  a  maximimi  term  of 
imprisonment  of  10  years  to  a  maximum 
term  of  imprisonment  of  15  years,  for 
offenses  under  18  U.S.C.  2423(a), 
relating  to  the  transportation  of  a  minor 
with  the  intent  to  engage  in  illegal 
sexual  activity,  and  §  2423(b),  relating  to 
travel  with  intent  to  engage  in  a  sexual 
act  with  a  juvenile.  Convictions  under 
18  U.S.C.  2423(a)  are  currently 
referenced  in  the  Statutory  Index  to 

§  2G1.1  (Promoting  Prostitution  or 
Prohibited  Sexual  Conduct). 
Convictions  under  18  U.S.C.  2423(b)  are 
currently  referenced  in  the  Statutory 
Index  to  §§  2A3.1  (Criminal  Sexual 
Abuse),  2A3.2  (Criminal  Sexual  Abuse 
of  a  Minor  (Statutory  Rape)),  and  2A3.3 
(Criminal  Sexual  Abuse  of  a  Ward).  A 
concern  raised  by  Congress  and 
prosecutors  is  that  sentences  under 
§  2 A3. 2  do  not  necessarily  reflect  the 
seriousness  pf  the  conduct  involved  and 
the  harm  done  to  minor  victims. 
Although  that  guideline  was  originally 
intended  to  cover  defendants  who 
engage  in  consensual  sex  with  an 
underage  partner,  it  is  increasingly 
being  used  to  cover  offenses  involving 
more  serious  conduct,  such  as  those 
involving  force,  violent  threats,  or 
incapacitating  intoxicants. 

In  light  of  these  concerns  and  the 
increased  statutory  penalties,  the 
Commission  invites  comment  on 
whether  it  should  amend  the  base 
offense  level  in  §2Gl.l  and/or  §§2A3.1. 
2A3.2,  2A3.3,  and/or  2A3.4,  to  provide 
for  an  increase  of  2  or  4  levels  and/or 
provide  an  enhancement  of  2  or  4  levels 
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if  the  offense  involved  conduct 
punishable  under  18  U.S.C.  2423.  Many 
of  the  cases  prosecuted  under  18  U.S.C. 
2423  are  sentenced  under  §  2A3.2, 
either  directly  or  as  a  result  of  a  cross 
reference  to  that  guideline  in  §  2G1.1.  In 
addition,  the  Commission  invites 
comment  on  whether  it  should  amend 
the  Statutory  Index  (Appendix  A)  to 
reference  18  U.S.C.  2423(a)  and  (b) 
offenses  to  §  2A3.4  (Abusive  Sexual 
Contact)  in  addition  to  the  other 
guidelines  currently  referenced  for  those 
offenses  in  the  Statutory  Index. 
Alternatively,  shoidd  offenses  for  18 
U.S.C.  2423(a)  and  (b)  both  be 
referenced  to  §  2G1.1  (Promoting 
Prostitution  and  Prohibited  Sexual 
Conduct)? 

(4)  The  Commission  invites  comment 
on  whether  it  should  provide  an 
enhancement  in  §  2 A3. 2  based  on  the 
intimidation  or  mental  coercion  of  the 
minor  victim  by  the  defendant  (or 
another  criminally  responsible 
participant)  and/or  for  cases  in  which 
the  minor  victim's  ability  to  truly 
consent  was  affected.  The  Commission 
also  invites  comment  on  whether  it  ' 
should  add  an  enhancement  of  2  or  4 
levels  or  provide  for  an  invited  upward 
departure  in  §  2A3.2,  if  the  defendant  is 
more  than  10  years  older  than  the  minor 
victim,  or  if  the  offense  involved  incest. 

(5)  The  Commission  also  invites 
comment  on  whether  it  should 
reconsider  the  manner  in  which  the 
guidelines  currently  cover  offenses 
under  Chapter  117  of  Title  18  (relating 
to  transportation  of  minors  for  illegal 
sexual  activity).  Specifically,  should 
those  offenses  continue  to  be  referenced 
in  the  Statutory  Index  to  §  2G1.1  with 
cross  references  provided  in  that 
guideline  for  cases  more  appropriately 
sentenced  under  §  2G2.1,  the  guideline 
covering  production  of  child 
pornography,  §  2A3.1,  the  guideline 
covering  criminal  sexual  abuse,  or 

§§  2A3.2-2A3.4,  the  guidelines  covering 
any  other  prohibited  sexual  conduct? 
Should  the  commentary  in  §  2G1.1  be 
amended  to  clarify  how  to  determine 
the  offense  level  for  cases  involving 
persuasion,  inducement,  enticement, 
coercion,  and/or  transportation  of  a 
minor  for  prohibited  sexual  conduct 
that  are  unaccompanied  by  underlying 
prohibited  sexual  conduct,  as  well  as  for 
cases  that  are  accompanied  by  such 
conduct? 
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Part  (G):  Sex  Offenses  Involving  a 
Pattern  of  Activity 

Issues  for  Comment: 

The  Protection  of  Children  from 
Sexual  Predators  Act  of  1998  directed 
the  Commission  to  provide  an 


enhancement  in  any  case  in  which  the 
defendant  engaged  in  a  pattern  of 
activity  involving  the  sexual  abuse  or 
exploitation  of  a  minor.  The 
Commission  invites  comment  on  how  to 
most  appropriately  implement  this 
directive.  Specifically,  the  Commission 
invites  comment  on  the  following 
issues: 

(l)  Should  the  Conmiission 
implement  the  directive  through  an 
upward  departure  provision  for  a 
"pattern  of  activity"?  Specifically, 
should  the  Commission  expand  the  kind 
of  prior  sexual  offenses  that  would 
warrant  application  of  the  encouraged 
upward  depeirture  currently  found  in 
the  guidelines  covering  sexual  abuse, 
§§2A3.1  (Criminal  Sexual  Abuse), 
2A3.2  (Criminal  Sexual  Abuse  of  a 
Minor  (Statutory  Rape)).  2 A3. 3 
(Criminal  Sexual  Abuse  of  a  Ward),  and 
2 A3. 4  (Abusive  Sexual  Contact)?  The 
Conunission  could,  for  example,  expand 
that  definition  to  conform  it  to  the 
statutory  definition  of  "prior  sexual 
offense  conviction"  found  at  18  U.S.C. 
2247.  Currently,  the  upward  departiu-e 
provision  permits  consideration  only  of 
multiple  acts  that  were  prior 
convictions  similar  to  the  instant 
offense.  Use  of  the  statutory  definition 
would  allow  consideration  of  prior 
convictions  for  offenses  under  Chapter 
117  ofTitle  18  (relating  to 
transportation  for  illegal  sexual 
activity).  Chapter  109A  of  that  title 
(relating  to  sexual  abuse).  Chapter  110 
of  that  title  (relating  to  sexual 
exploitation  of  children),  and  luider 
State  law  for  offenses  that  would  be 
punishable  under  those  chapters  if  they 
had  been  within  the  Federal 
jurisdiction. 

If  the  Commission  were  to  expand  the 
upward  departure  provision,  should  it 
include  past  conduct  of  the  defendant 
that  did  not  result  in  a  conviction? 
Should  the  Commission  include  an 
expanded  upward  departure  provision 
in  §  2G1.1  (Promoting  Prostitution  or 
Prohibited  Sexual  Conduct)? 

(2)  Should  the  Conunission 
implement  the  directive  by  amending 
§  2G1.1,  the  guidelines  covering  sexual 
abuse.  §§  2A3.1-2A2.4.  or  any  other 
guidelines,  to  provide  an  enhancement 
for  "pattern  of  activity"  similar  to,  or 
the  same  as,  the  5-level  "pattern  of 
activity"  enhancement  currently  found 
in  §  2G2.2,  the  guideline  covering 
trafficking  in  child  pornography?  If  the 
Commission  were  to  adopt  such  an 
approach,  should  the  enhancement  be 
the  same  as,  or  different  from,  the 
enhancement  foimd  in  §  2G2.2?  For 
example,  should  the  "pattern  of 
activity"  enhancement  include  activity 
under  chapter  117  of  title  18  (relating  to 


the  transportation  of  minors  for  illegal 
sexual  activity)  in  addition  to  conduct 
involving  sexual  abuse  and  sexual 
exploitation?  What  would  be  the 
appropriate  extent  of  the  enhancement? 

(3)  Should  the  Commission 
implement  the  directive  by  creating  a 
new  guideline  in  Chapter  Four 
(Criminal  History)  for  sexual  offenders, 
similar  to  §4Bl.3  (Criminal  Livelihood), 
which  provides  a  minimum  offense 
level  for  defendants  who  commit  the 
offense  as  part  of  a  pattern  of  criminal 
conduct  engaged  in  as  a  livelihood? 
Creation  of  a  guideline  in  Chapter  Four 
would  make  the  new  provision 
applicable  to  all  defendants  sentenced 
under  the  guidelines,  not  just  to 
defendants  convicted  of  offenses 
relating  to  sexual  abuse,  sexual 
exploitation,  or  transportation  for  illegal 
sexual  activity. 

(4)  Regardless  of  the  approach 
adopted  by  the  Commission  (i.e., 
regardless  of  whether  the  Commission 
adopts  an  upward  departure  provision, 
an  enhancement,  or  a  provision  in 
Chapter  Four),  should  multiple  acts  of 
sexual  misconduct  that  are  considered 
for  a  "pattern  of  activity"  relate  to  the 
offense  of  conviction  and  the  relevant 
conduct  involved  in  the  offense?  Should 
it  include  acts  that  formed  the  basis  for 
prior  convictions?  Alternatively,  should 
it  include  other  conduct  not  directly 
related  to  the  offense  of  conviction  or  to 
the  relevant  conduct  involved  in  the 
offense,  and  should  it  include  conduct 
that  did  not  form  the  basis  of  a  prior 
conviction? 

(5)  What  types  of  conduct  (e.g..  rape, 
production  of  child  pornography, 
enticing  minors  to  engage  in  prohibited 
sexual  conduct)  should  be  covered  by  a 
"pattern  of  activity'?  Should  trafficking 
in  child  pornography  be  covered  in  light 
of  the  revised  statutory  definition  of 
"prior  sexual  offense  conviction"  found 
at  18  U.S.C.  2247? 

(6)  Should  "pattern  of  activity"  cover 
only  certain  types  of  offenders  (e.g.. 
pedophiles  who  are  at  a  high  risk  of 
recidivism)?  How  should  offenders  who 
engage  in  incest  be  treated  under  the 
enhancement? 

Proposed  Amendment:  Implementation 
of  the  Wireless  Telephone  Protection 
Act 

(3)  Synopsis  of  Proposed  Amendment: 
In  the  Wireless  "Telephone  Protection 
Act.  Pub.  L.  105-172.  Congress  directed 
the  Commission  to  review  and  amend 
the  sentencing  guidelines,  if 
appropriate,  to  provide  an  appropriate 
penalty  for  offenses  involving  the 
cloning  of  a  wireless  telephone 
(including  offenses  involving  the 
attempt  or  conspiracy  to  clone  a 
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wireless  telep  tione).  The  Commission 
was  instructei  1  to  consider  eight  specific 
factors:  (A)  the  range  of  conduct  covered 
by  the  offense  s:  (B)  the  existing 
sentences  for  the  offense;  (C)  the  extent 
to  which  the  '  alue  of  the  loss  caused  by 
the  offenses  (i  s  defined  in  the  federal 
sentencing  gu  idelines)  is  an  adequate 
measure  for  e  ;tablishing  penalties  under 
the  federal  sentencing  guidelines;  (D) 
the  extent  to  i  vhich  sentencing 
enhancement ;  within  the  federal 
sentencing  gu  idelines  and  the  court's 
authority  to  sentence  above  the 
applicable  guideline  range  are  adequate 
to  ensure  pun  ishment  at  or  near  the 
maximum  pei  lalty  for  the  most 
egregious  con  duct  covered  by  the 
offenses;  (E)  t  le  extent  to  which  the 
federal  sentet  cing  guideline  sentences 
for  the  offens(  is  have  been  constrained 
by  statutory  maximum  penedties;  (F)  the 
extent  to  whi(  ;h  federal  sentencing 
guidelines  foi  the  offense(s)  adequately 
achieve  the  p  uposes  of  sentencing  set 
forth  in  18  U.  5.C.  3553(a)(2);  (G)  the 
relationship  cf  the  federal  sentencing 
guidelines  foi  these  offenses  to  offenses 
of  comparabh  I  seriousness;  and  (H)  any 
other  factor  tl  e  Commission  considers 
to  be  appropr  ate. 

This  propoi  lal  presents  two 
amendment  g  plions  to  implement  the 
directive  as  v\  ell  as  issues  for  comment 
related  to:  (A  the  use  of  a  cloned 
wireless  telep  hone  in  coimection  with 
other  crimina  1  activity,  and  (B)  how  to 
address  the  a]  )parent  disparate  ways  in 
which  loss  is  determined  in  cloning 
offenses. 

Option  1  pi  ovides  an  enhancement 
for  possessioi  of  cloning  equipment  and 
for  manufactiiring  and  distributing 
cloned  telephones.  The  amendment 
proposes  a  tw  o-prong  enhancement 
with  a  sentencing  increase  of  [two] 
levels.  The  fiist  prong  tracks  the 
relevant  statute.  18  U.S.C.  1029(a)(9).  by 
explicitly  cov  ering  the  use  or  possession 
of  any  "cloni:  ig  equipment."  which  is 
defined  to  in<  lude  the  hardware  or 
software  desc  ribed  in  the  statute.  The 
definition  als  3  includes  any  mechanism 
or  equipment  that  can  be  used  to  clone 
a  wireless  tel  sphone.  The  definition 
additionally  i  ncludes  a  scanning  device 
[if  the  device  was  used  with  the  intent 
to  defraud].  The  second  prong 
specifically  c  jvers  manufacture  and 
distribution  c  f  a  cloned 
telecommunications  instrument.  The 
definition  of  i  cloned  telephone  also 
tracks  the  lar  guage  of  the  statute. 

Option  2  a!  so  proposes  a  two-prong 
enhancement  with  an  increase  of  [two] 
levels  and  ap  jlies  the  enhancement  to 
all  access  de\  ices.  The  first  prong  covers 
possession  oi  use  of  equipment  that  is 
used  to  mani  facture  access  devices. 


(The  ESN/MIN  of  a  wireless  telephone 
is  a  type  of  access  device  under  the 
statute.)  Specifically,  this  prong 
provides  a  [two]  level  enhancement  if 
the  offense  involves  the  use  or 
possession  of  any  "device-making 
equipment."  It  broadens  the  statutory 
definition  of  device-making  equipment 
(found  in  18  U.S.C.  1029(e)(6))  to 
include  not  only  equipment  that  can  be 
used  to  make  an  access  device,  but  also 
the  cloning  hardware  or  software 
described  in  §  1029(a)(9).  Consistent 
with  the  statute,  the  definition  also 
includes  a  scanning  device  [if  the  device 
was  used  with  the  intent  to  defraud]. 

The  second  prong  covers  distribution 
of  any  coimterfeit  access  device,  as  that 
term  is  defined  in  18  U.S.C.  1029(e)(2), 
and  includes  the  distribution  of  any 
cloned  wireless  telephone. 

Proposed  Amendment 

Option  1 

Section  2Fl.l(b)  is  amended  by 
redesignating  subdivisions  (4)  through 
(7)  as  subdivisions  (5)  through  (8). 
respectively;  and  by  inserting  after 
subdivision  (3)  the  following  new 
subdivision  (4): 

"(4)  ff  the  offense  involved  (A)  the  use 
or  possession  of  any  cloning  equipment; 
or  (B)  the  manufacture  or  distribution  of 
a  cloned  teleconununications 
instrument,  increase  by  [2]  levels.". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"21.  For  purposes  of  subsection 
(b)(4)- 

'Cloning  equipment'  means  any 
hardware,  software,  mechanism,  or 
equipment  that  has  been,  or  can  be, 
configixred  to  insert  or  modify  any 
telecommunication  identifying 
information  associated  with,  or 
contained  in,  a  telecommunications 
instriunent  so  that  such 
telecommunications  instrument  may  be 
used  to  obtain  telecommunications 
service  without  authorization.  A 
scanning  receiver  is  cloning  equipment 
[if  it  was  used  or  possessed  with  the 
intent  to  deft-aud].  'Scanning  receiver,' 
'telecommunications  service,'  and 
'telecommunication  identifying 
information'  have  the  meaning  given 
those  terms  in  18  U.S.C.  1029(e)(8), 
(e)(9),  and  (e)(ll),  respectively. 

'Cloned  telecommunications 
instnunent'  means  a 

telecommunications  instrument  that  has 
been  unlawfully  modified,  or  into 
which  telecommunications  identifying 
information  has  been  unlawfully 
inserted,  to  obtain  telecommunications 
service  without  authorization.". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 


Note  1  by  striking  "(b)(4)"  and  inserting 
"(b)(5)";  in  Note  5  by  striking  "(b)(4)" 
and  inserting  "(b)(5)";  and  in  Note  6  by 
striking  "(b)(4)"  and  inserting  "(b)(5)". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  15  by  striking  "(b)(5)"  each  place 
it  appears  and  inserting  "(b)(6)". 

TTie  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Notes  18  and  20  by  striking  "(b)(7)"  and 
inserting  "(b)(8)". 

The  Conunentary  to  §  2F1.1  captioned 
"Backgroimd"  is  amended  in  the  sixth 
paragraph  by  striking  "(b)(5)"  and 
inserting  "{b)(6)";  in  the  seventh 
paragraph  by  striking  "(b)(6)"  and 
inserting  "(b)(7)";  and  in  the  eighth  and 
ninth  paragraphs  by  striking  "(b)(7)" 
each  place  it  appears  and  inserting 
"(b)(8)". 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  by  inserting 
after  the  fifth  paragraph  the  following: 

"Subsection  (b)(4)  implements  the 
instruction  to  the  Commission  in 
section  2(e)  of  Public  Law  105-172.". 

Option  2 

Section  2Fl.l(b)  is  amended  by 
redesignating  subdivisions  (4)  through 
(7)  as  subdivisions  (5)  through  (8), 
respectively;  and  by  inserting  after 
subdivision  (3)  the  follovdng  new 
subdivision  (4): 

"(4)  If  the  offense  involved  (A)  the 
possession  or  use  of  any  device-making 
equipment;  or  (B)  the  distribution  of  any 
coimterfeit  access  device,  increase  by  [2] 
levels.". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following 
additional  note: 

"21.  For  purposes  of  subsection 
(b)(4)- 

'Device-making  equipment'  has  the 
meaning  given  that  term  in  18  U.S.C. 
1029(e)(6)  and  also  includes:  (A)  any 
hardware  or  software  that  can  insert  or 
modify  telecommunication  identifying 
information  associated  with  or 
contained  in  a  telecommunications 
instrument  so  that  such 
telecommunications  instroxment  may  be 
used  to  obtain  telecommunications 
service  without  authorization;  or  (B)  a 
scanning  device  [if  it  was  used  or 
possessed  with  the  intent  to  defraud]. 
'Scaiming  device,'  and 
'telecommunication  identifying 
information'  have  the  meaning  given 
those  terms  in  18  U.S.C.  1029(e)(8)  and 
(e)(ll),  respectively. 

'Counterfeit  access  device,'  has  the 
meaning  given  that  term  in  18  U.S.C. 
1029(e)(2)  and  includes  a  cloned 
telecommunications  instrument. 
'Cloned  telecommunications 
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instrument'  means  a 
telecommiuiications  instnmient  that  has 
been  unlawfully  modified,  or  into 
which  telecommunications  identifying 
information  has  been  unlawfully 
inserted,  to  obtain  telecommunications 
service  without  authorization.". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  "(b)(4)"  and  inserting 
"(b)(5)";  in  Note  5  by  striking  "(b)(4)" 
and  inserting  "(b)(5)";  and  in  Note  6  by 
striking  "(b)(4)"  and  inserting  "(b)(5)". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  15  by  striking  "(b)(5)"  each  place 
it  appears  and  inserting  "(b)(6)". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  Is  amended  in 
Notes  18  and  20  by  striking  '(b)(7)"  and 
inserting  "(b)(8)". 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  in  the  sixth 
paragraph  by  striking  "(b)(5)"  and 
inserting  "(b)(6)";  in  the  seventh 
paragraph  by  striking  "(b)(6)"  and 
inserting  "(b)(7)";  and  in  the  eighth  and 
'  ninth  paragraphs  by  striking  "(b)(7)" 
each  place  it  appears  and  inserting 
"(b)(8)". 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  by  inserting 
after  the  fifth  paragraph  the  following: 

"Subsection  (b)(4)  implements  the 
instruction  to  the  Commission  in 
section  2(e)  of  Public  Law  105-172.". 

Issues  for  Conunent 

(1)  Option  1  provides  a  two-pronged 
enhancement  in  the  fraud  guideline, 
§  2F1.1.  The  first  prong  covers  the  use 
or  possession  of  any  "cloning 
equipment"  (including  the  hardware  or 
software  described  in  18  U.S.C. 
1029(a)(9),  any  other  mechanism  or 
equipment  that  can  be  used  to  clone  a 
wireless  telephone,  and  a  scanning 
device  (if  the  device  was  used  with  the 
intent  to  defraud]). 

As  an  alternative  to  providing  this 
enhancement  in  the  form  of  a  specific 
offense  characteristic  whose 
applicability  would  have  to  be  (at  least 
potentially)  considered  in  every  case 
sentenced  under  this  guideline  (i.e., 
over  6,000  cases  in  FY  1998),  the 
Conunission  invites  comments  on 
whether  the  loss  conunentary  could  be 
amended  to  provide  a  presumptive  loss 
amount  or  a  loss  amount  increase  if  the 
specified  conduct  is  proven.  More 
specificedly,  the  commentary  could 
provide  that  if  the  conduct  involved 
"cloning  equipment,"  the  loss  would  be 
not  less  than  a  presumptive  amount,  or 
that  loss  will  be  not  less  than  the 
presiunptive  amount  plus  any  loss 
otherwise  determined. 


The  use  of  a  presumptive  loss  amount 
might  guarantee  a  floor  offense  level  if 
the  conduct  occurs,  even  if  a  specific 
offense  characteristic  for  that  conduct  is 
not  added  to  the  guideline.  On  the  other 
hand,  a  presumptive  loss  amount 
increase  could  accomplish  the  same 
effect  as  a  floor  but  would  have  the 
added  advantage  of  providing  some 
increment  over  and  above  the  "floor" 
offense  level  in  some  cases.  However, 
because  of  the  way  the  loss  table 
increases  the  offense  level  based  on 
increases  in  loss  amount,  a  presumptive 
loss  increase  would  not  guarantee  a  set 
increase  in  offense  level  across  the  full 
range  of  loss  amoimts. 

The  Commission  invites  comment  on 
whether  the  use  of  a  presumptive  loss 
amoiuit  or  a  presumptive  loss  increase 
is  preferable  to  the  specific  offense 
characteristics  proposed  in  Option  One. 
If  so.  what  conduct  should  trigger  the 
provision?  Of  the  presumptive  loss 
amount  or  the  loss  increase,  which  is 
more  appropriate?  What  is  the 
appropriate  dollar  amount  f*r  the 
presumptive  loss  provision? 

(2)  The  second  prong  of  the  proposed 
enhancement  in  Option  1  covers  the 
manufacture  and  distribution  of  a 
cloned  telecommunications  instrument. 
The  Commission  invites  comment  on 
whether  the  provision  should  apply  to 
all  telecommunications  instnunents,  or 
whether  it  should  be  limited  more 
closely  to  the  provisions  of  the  Wireless 
Telephone  Protection  Act  and  apply 
only  if  the  applicable  offense  conduct 
actually  involves  cloned  wireless 
telephones. 

In  addition,  the  Commission  invites 
conunent  regarding  whether  the  second 
prong  of  the  enhancement  in  Option  1 
(relating  to  manufactiu-ing  cloned 
telecommunications  instruments) 
should  be  limited  to  situations  that 
involved  manufacturing  or  distributing 
cloned  telephones.  This  limitation 
might  be  justified  because  of  the 
potential  overlap  between  the  first 
prong  of  the  enhancement  (relating  to 
the  use  or  possession  of  cloning 
equipment)  and  the  broader  version  of 
the  second  prong. 

(3)  Option  2  covers  possession  or  use 
of  equipment  that  is  used  to 
manufacture  access  devices.  (For 
example,  the  mobile  identification 
number/electronic  serial  niunber 
("MIN/ESN")  of  a  wireless  telephone  is 
a  type  of  access  device  under  18  U.S.C. 
1029).  This  proposal  provides  a  [two] 
level  enhancement  if  the  offense 
involves  the  use  or  possession  of  any 
"device-making  equipment," 
broadening  the  statutory  definition  of 
device  making  equipment  (found  in  18 
U.S.C.  1029(e)(6))  to  include  not  only 


equipment  that  can  be  used  to  make  an 
access  device,  but  also  the  cloning 
hardware  or  software  described  in  18 
U.S.C.  1029(a)(9).  Consistent  with  the 
statute,  the  definition  also  includes  a 
scanning  device  [if  the  device  was  used 
with  the  intent  to  defraud]. 

The  Commission  invites  comment 
regarding  whether  the  proposed 
enhancement  should  apply  to  all  access 
devices  or  to  only  certain  types  of  access 
devices. 

(4)  The  Commission  invites  comment, 
generally,  regarding  whether  the  use  of 
a  cloned  wireless  telephone  in 
connection  with  other  criminal  activity 
should  warrant  more  serious 
punishment  than  the  commission  of  the 
same  offense  without  the  involvement 
of  a  cloned  telephone.  The  Commission 
also  invites  comment  regarding  whether 
the  possession  of  a  cloned  wireless 
phone  should  warrant  more  serious 
punishment. 

If  so,  the  Commission  invites 
comment  regarding  whether  an 
adjustment  should  be  added  to  Chapter 
Three  that  would  apply  to  the  use  of  a 
cloned  wireless  telephone  in  connection 
with  any  other  offense  or  to  the 
possession  of  a  cloned  wireless 
telephone.  If  so,  what  should  the 
magnitude  of  the  increase  for  such  an 
adjustment  be  (e.g.,  two  or  four  levels)? 
Alternatively,  should  a  specific  offense 
characteristic  be  added  to  one  or  more 
Chapter  Two  guidelines  (such  as  §  2D1.1 
or  §  2F1.1)?  If  so,  which  guidelines 
should  be  amended  to  include  the 
enhancement?  What  should  the 
magnitude  of  the  enhancement  be  (e.g., 
two  or  four  levels)?  If  such  an 
amendment  were  made,  how  should  it 
affect  the  proposed  enhancement  of 
[two]  levels  for  manufacturing  or 
distribution  of  cloned  wireless 
telephones  in  Option  One,  or  for 
manufacturing  or  distribution  of 
counterfeit  access  devices  in  Option 
Two? 

The  Commission  also  invites 
comment  regarding  whether  a  cross 
reference  should  be  added  to  §  2F1.1 
(and/or  other  relevant  guidelines)  that 
would  sentence  the  defendant  convicted 
of  an  offense  involving  the  use  or 
transfer  of  a  cloned  wireless  telephone   " 
at  the  level  for  the  offense  for  which  the 
telephone  was  used.  Such  a  cross 
reference  would  create  the  possibility 
that  a  defendant  could  be  convicted  of 
a  less  serious  offense  (such  as  an  offense 
involving  a  cloned  telephone  that 
caused  a  small  loss)  but  have  the 
sentence  increased  to  the  level  based  on 
the  more  serious  conduct  that  was 
implicated  by  the  telephone  use  (such 
as  drug  trafficking)  proven  by  a 
preponderance  of  the  evidence.  This 
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option  could  )e  implemented  on  its 
own,  or  in  co|ibination  with  some  other 
provision. 

(5)  The  Conlmission  also  invites 
comment  regarding:  (A)  whether 
language  shoi  Id  be  added  to  the 
definition  of  1  oss  in  the  commentary  to 
§  2F1.1  to  male  clear  that  unused  ESN/ 
MIN  pairs  (or  any  or  all  access  devices) 
are  to  be  cons  dered  in  determining 
intended  loss  (B)  whether  a  minimum 
or  presumpti^  e  value  should  be 
established  far  each  ESN/MIN  pair  or 
cloned  wireless  telephone  (or  any  or  all 
access  device;)  and,  if  so,  (i)  which 
should  be  esti  blished  (a  minimum  or 
presumptive  lalue),  and  (ii)  what 
should  the  mi  nimum  or  presumptive 
value  be  (e.g..  [$500,  $750,  $1,000))  (and 
whether  it  should  vary  depending  on 
the  type  of  ac  :ess  device);  and  (C) 
whether  the  d  efmition  of  loss  should 
provide  more  specific  guidance  (and,  if 
so,  what  guidi  ince)  as  to  how  to 
determine  int  mded  loss  in  cases 
involving  accuss  devices,  in  general,  and 
ESN/MIN  pai  s.  in  particular.  For 
example,  guic  ance  could  be  provided 
that  when  a  c  ise  involves  one  or  more 
used  ESN/MI  nJ  pairs  (or  access  devices) 
and  one  or  more  unused  pairs,  the 
losses  incurre  d  in  connection  with  the 
former  shoulc  be  used  to  determine  an 
average  loss  f  er  pair;  that  average  loss 
amount  coulc  be  multiplied  by  the 
number  of  us(  id  and  unused  pairs  to 
determine  the  intended  loss. 

(6)  The  Cor  tmission  invites  comment 
on  whether  a«y  action  the  Commission 
might  take  to  implement  the  directive  in 
the  Wireless  Telephone  Protection  Act 
(such  as  adop  ting  either  of  the  options 
described  her  sin)  should  be  coordinated 
and/or  consol  idated  with  action  the 
Commission  i  night  take  to  implement 
the  directive  n  the  Identity  Theft  and 
Assumption  Deterrence  Act  (such  as 
adopting  eith  jr  of  the  options  described 
in  the  propos  jd  amendment  for  identity 
theft  which  c  m  be  found  in  65  FR  2265 
(January  18,  2  000)).  Specifically,  the 
Commission  nvites  comment  on  the 
potential  inte  ractions  and/or  overlap 
between  the  j  iroposed  options  on 
identity  theft  and  on  telephone  cloning. 
For  example,  ito  the  extent  that  an 
unauthorized  identification  means  can 
be  a  counterfi  it  access  device, 
application  o  the  enhancement 
proposed  in  Option  2  and  an  identity 
theft  enhancement  may,  in  some 
situations,  be  double-coimting  the  same 
conduct.  Sue  i  double-counting 
potentially  m  ight  occur  in  the  case  of  a 
defendant  wlo  uses  device  making 
equipment  to  make  a  credit  card  (an 
unauthorizec  identification  means)  in 
the  name  of  i  a  individual  victim. 


Note  that  there  is  an  issue  for 
comment  in  the  published  materials 
regarding  possible  amendments  in 
response  to  the  Identity  Theft  and 
Assumption  Deterrence  Act,  regarding 
the  possible  promulgation  of  an 
amendment  that  would  broaden  the 
current  rule  in  the  commentary  to 
§  2B1.1  regarding  the  minimum  loss  rule 
for  credit  cards  ($100  each)  to  access 
devices,  generally,  and  increase  the 
minimum  loss  amount  to  $1 ,000  for 
each  access  device.  See  65  FR  2668 
(January  18.  2000). 

Proposed  Amendment:  Firearms 

(4)  Synopsis  of  Proposed  Amendment: 
Public  Law  105-386  amended  18  U.S.C. 
924(c)  to:  (A)  add  "possession  in 
furtherance  of  the  crime"  to  the  list  of 
acts  for  which  a  defendant  can  be 
convicted  under  the  statute;  (B)  replace 
fixed  terms  of  imprisonment  (e.g.,  5 
years)  with  mandatory  minimum  terms 
of  imprisonment  (e.g.,  not  less  than  5 
years);  (C)  provide  tiered  sanctions 
depending  on  how  the  firearm  was  used 
(e.g.,  brandished  or  discharged);  and  (D) 
provide  a  statutory  definition  of 
"brandish." 

The  principal  parts  of  this  proposed 
amendment  are  as  follows: 

(A)  It  amends  §  iBl.l  (Application 
Instructions)  to  provide  the  definition  of 
"brandish"  used  in  18  U.S.C.  924(c). 
There  are  two  major  differences  between 
the  statutory  definition  and  the 
guideline  definition  of  "brandish." 
First,  the  statutory  definition  does  not 
require  that  the  firearm  be  displayed,  or 
even  visible,  while  the  current  guideline 
definition  does.  Second,  the  statutory 
definition  requires  that  a  firearm 
actually  be  present,  while  the  guideline 
definition,  which  applies  to  any 
dangerous  weapon,  applies  to  toys  and 
fakes  (because  the  definition  of 
"dangerous  weapon"  includes  such 
items).  The  amendment  proposes  to 
apply  the  definition  to  any  dangerous 
weapon. 

(B)  In  response  to  the  statutory  change 
from  fixed  terms  of  imprisonment  to 
mandatory  minimum  terms,  the 
proposal  amends  §  2K2.4  to  clarify  that 
the  "term  required  by  statute,"  with 
respect  to  18  U.S.C.  844(h),  924(c),  and 
929(a),  is  the  minimum  term  specified 
by  the  statute.  The  proposed 
amendment  also  provides  for  an 
encouraged  upward  departure  if  the 
minimum  term  does  not  adequately 
address  the  seriousness  of  the  offense. 
Examples  of  when  a  departure  may  be 
warranted  are  provided. 

There  is  also  an  issue  for  comment 
regarding  whether  the  Commission 
should  provide  a  cross-reference  to  the 
guideline  for  the  underlying  offense 


when  there  is  no  conviction  for  that 
underlying  offense  and  the  offense  level 
for  that  underlying  offense  is  greater 
than  the  minimimi  term  required  by 
statute. 

(C)  It  resolves  a  circuit  conflict 
regarding  whether,  when  a  defendant  is 
convicted  of  both  section  924(c)  and  the 
underlying  offense,  the  court  can  apply 
a  weapon  enhancement  when  imposing 
the  sentence  for  the  underlying  offense. 
Specifically,  the  proposal  amends 
Application  Note  2  of  §  2K2.4  to  clarify 
that,  with  respect  to  the  guideline  for 
the  underlying  offense,  "the  underlying 
offense"  includes  both  the  offense  of 
conviction  and  any  relevant  conduct  for 
which  the  defendant  is  accountable 
under  §  lBl.3.  Accordingly,  the 
amended  Note  instructs  the  court  not  to 
apply  any  specific  offense  characteristic 
for  possession,  brandishing,  use,  or 
discharge  of  an  explosive  or  firearm 
with  respect  to  the  guideline  for  the 
underlying  offense.  The  proposed 
amendment  also  provides  examples  of 
when  this  rule  would  (and  would  not) 
ap 


he  legislation  also  specifically  added 
brandishing  to  the  conduct  covered  by 
18  U.S.C.  924(c).  This  proposed 
amendment  provides  a  conforming 
amendment  to  Application  Notes  2  and 
4  and  the  Background  Commentary  of 
§  2K2.4  to  add  brandishing  to  the  list  of 
specific  offense  characteristics  that  are 
not  applied  with  respect  to  the 
sentencing  for  the  underlying  offense. 

(D)  It  amends  §  4B1.2  to  clarify  that  a 
section  924  count  is  not  considered  an 
"instant  offense"  for  piuposes  of  the 
career  offender  guideline.  It  also 
clarifies,  in  §  2K2.4,  that  because  the 
sentence  in  this  guideline  is  determined 
by  the  relevant  statute  and  imposed 
independently.  Chapters  Three  and 
Four  do  not  apply. 

(E)  It  proviaes  an  issue  for  conunent 
regarding  whether  the  Commission 
should  consider  including  a  section 
924(c)  count  as  an  instant  offense  of 
conviction  for  piuposes  of  the  career 
offender  guideline. 

(F)  It  makes  minor  technical  and 
conforming  amendments  to  §§  3D1.1 
and  5G1.2  to  conform  these  guidelines 
to  the  new  mandatory  minimum 
provisions  of  18  U.S.C.  924(c). 

Proposed  Amendment 

The  Conunentary  to  §  iBl.l  captioned 
"Application  Notes"  is  amended  in 
Note  1(c)  by  striking  "that  the  weapon 
was  pointed  or  waved  about,  or 
displayed  in  a  threatening  maimer"  and 
inserting  "that  all  or  part  of  the  weapon 
was  displayed,  or  the  presence  of  the 
weapon  was  otherwise  made  known  to 
another  person,  in  order  to  intimidate 
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that  person,  regardless  of  whether  the 
weapon  was  directly  visible  to  that 
person". 

Section  2K2.4(a)  is  amended  by 
striking  "that"  and  inserting  "the 
minimum  term". 

The  Commentary  to  §  2K2.4  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  adding  at  the  end  the 
following  paragraphs: 

"Sections  924(c)  and  929(a)  have  a 
statutory  maximum  of  life 
imprisonment.  Accordingly,  the  coiut 
has  the  authority  to  impose  a  sentence 
above  the  minimum  term  specified  if 
the  minimiun  term  does  not  adequately 
captiu-e  the  seriousness  of  the  offense. 
For  example,  an  upward  departiue  may 
be  warranted  if  (A)  the  guideline  for  the 
xmderlying  offense  does  not  account  for 
an  aggravating  factor;  or  (B)  the 
defendant  was  not  convicted  of  the 
underlying  offense.  Examples  of  factors 
that  may  warrant  an  upward  departure 
include  the  following: 

(A)  the  offense  involved  multiple 
firearms; 

(B)  the  offense  involved  a  stolen 
firearm  or  a  firearm  with  an  obliterated 
serial  number; 

(C)  the  offense  involved  serious 
bodily  injury; 

(D)  the  defendant  is  a  prohibited 
person  at  the  time  of  the  offense. 
'Prohibited  person'  has  the  same 
meaning  given  that  term  in  §  2K2.1, 
Application  Note  6. 

(E)  the  seriousness  of  the  defendant's 
criminal  history  is  not  adequately 
considered  because  the  defendant  was 
not  convicted  of  the  underlying  offense. 

Do  not  apply  Chapter  Three 
(Adjustments)  and  Chapter  Four 
(Criminal  History  and  Criminal 
Livelihood)  to  any  offense  sentenced 
under  this  guideline.  Such  offenses  are 
excluded  from  application  of  these 
chapters  because  the  sentence  for  each 
offense  is  determined  by  the  statute  and 
is  imposed  independently.  See  §§  3D1.1, 
5G1.2.". 

The  Commentary  to  §  2K2.4  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  the  first  paragraph  in 
its  entirety  and  inserting  the  following: 

"If  a  defendant  is  convicted  of  an 
imderlying  offense  in  conjunction  with 
any  of  the  statutes  covered  by  this 
guideline,  do  not  apply  any  specific 
offense  characteristic  for  possession, 
brandishing,  use,  or  discharge  of  an 
explosive  or  firearm  with  respect  to  the 
guideline  for  the  xmderlying  offense.  A 
sentence  under  §  2K2.4  covers  any 
explosive  or  weapon  enhancement  both 
for  the  underlying  offense  of  conviction 
and  for  any  other  conduct  for  which  the 
defendant  may  be  accountable  luider 
§  1B1.3  (Relevant  Conduct).  For 


example,  if  (A)  a  co-defendant,  as  part 
of  the  jointly  undertaken  criminal 
activity,  possessed  a  different  firearm 
from  the  one  for  which  the  defendant 
was  convicted  under  section  924(c),  do 
not  apply  any  weapon  enhancement  in 
the  guideline  for  the  underlying  offense; 
(B)  in  an  ongoing  drug  trafficking 
offense,  the  defendant  possessed 
firearms  other  than  the  one  for  which 
the  defendant  was  convicted  imder 
section  924(c),  do  not  apply  any  weapon 
enhancement  in  the  guideline  for  the 
underlying  offense.  However,  if  a 
defendant  is  convicted  of  two  bank 
robberies  involving  weapons,  but  is 
convicted  of  a  section  924(c)  offense  in 
connection  with  only  one  of  the 
robberies,  a  weapon  enhancement 
would  apply  to  die  bank  robbery  which 
was  not  the  basis  for  the  section  924(c) 
offense.". 

The  Commentary  to  §  2K2.4  captioned 
"Application  Notes"  is  amended  in 
Note  4  in  the  third  sentence  by  inserting 
"brandishing,"  after  "possession," 

The  Commentary  to  §  2K2.4  captioned 
"Background"  is  amended  by  striking 
"18  U.S.C.  §§  "  and  inserting  "Sections" 
by  inserting  "of  title  18,  United  States 
Code,"  following  "929(a)"  by  striking 
"penalties  for  the  conduct  proscribed." 
and  inserting  "terms  of  imprisonment. 
A  sentence  imposed  pursuant  to  any  of 
these  statutes  must  be  imposed  to  run 
consecutively  to  any  other  term  of 
imprisonment."  and  by  inserting 
"brandishing,"  after  "use,". 

The  Commentary  to  §  4B1.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  the  eighth  paragraph 
in  its  entirety  and  inserting: 

"A  prior  conviction  unoer  18  U.S.C. 
924(c)  is  a  "prior  felony  conviction"  for 
piuposes  of  appljdng  §4Bl.l  (Career 
Offender)  if  the  prior  offense  of 
conviction  established  that  the 
underlying  offense  was  a  "crime  of 
violence"  or  "controlled  substance 
offense."  (Note  that  if  the  defendant  also 
was  convicted  of  the  imderlying  offense, 
the  two  convictions  will  be  treated  as 
related  cases  under  §  4A1.2  (Definitions 
and  Instruction  for  Computing  Criminal 
History)).". 

The  Commentary  to  §4Bl.2  captioned 
"Application  Notes  is  amended  by 
redesignating  Notes  2  and  3  as  Notes  3 
and  4,  respectively,  and  by  inserting 
before  Note  3,  as  redesignated  by  this 
Amendment,  the  following  new  Note  2: 

"2.  Pursuant  to  §§  2K2.4,  3D1.1,  and 
5Gl.2(a),  a  sentence  for  a  conviction 
under  18  U.S.C.  924(c)  is  determined  by 
the  statute  and  is  imposed 
independently  of  any  other  sentence. 
Accordingly,  if  the  instant  offense  of 
conviction  is  a  conviction  under  18 
U.S.C.  924(c),  or  if  the  instant  offense  of 


conviction  includes  convictions  for  both 
§  924(c)  and  the  imderlying  offense, 
§4Bl.l  does  not  apply  to  the  §  924(c) 
count.". 

The  Commentary  to  §  3D  1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  "minimum"  after 
"mandatory"  each  place  it  appears. 

The  Commentary  to  §  5G1.2  is 
amended  in  the  fourth  paragraph,  by 
striking  the  second  sentence  in  its 
entirety  and  inserting: 

See,  e.g.,  18  U.S.C.  924(c)  (specifying 
mandatory  minimum  terms  of 
imprisonment,  based  on  the  conduct 
involved,  to  run  consecutively  to  any 
other  term  of  imprisonment).". 

Issues  for  Comment 

(1)  Several  guidelines  provide  an 
enhancement  that  applies  "if  the  firearm 
was  brandished,  displayed  or 
possessed."  See,  e.g.,  §  2B3.1  (Robbery); 
§  2B3.2  (Extortion  by  Force  or  Threat  of 
Injury  or  Serious  Damage).  Given  that 
the  proposed  amendment  defines 
"brandished"  to  mean,  in  part,  that  "all 
or  part  of  the  weapon  was  displayed," 
the  Commission  invites  comment 
regarding  whether,  if  the  Commission 
adopts  this  amendment,  it  should  make 
a  conforming  amendment  to  delete 
"displayed"  fi-om  this  enhancement  as 
unnecessary. 

(2)  The  Commission  invites  comment 
regarding  whether  it  should  amend 

§  2K2.4  to  provide  a  cross  reference  to 
the  guideline  for  the  underlying  offense 
when  the  defendant  was  not  convicted 
of  the  underlying  offense  in  either  state 
or  federal  court  and  the  offense  level  for 
the  underlying  offense  is  greater  than 
the  sentence  provided  in  §  2K2.4  [i.e., 
the  minimum  term  required  by  statute)? 
Such  amendment  would  also  specify 
that  the  cross  reference  does  not  apply 
when  the  defendant  has  been  convicted 
of  the  underlying  offense. 

(3)  The  proposed  amendment  clarifies 
that  under  current  guideline 
application:  (A)  Chapters  Three  and 
Four  do  not  apply  to  any  sentence 
imposed  under  §  2K2.4  because  the 
sentence  is  determined  by  the  relevant 
statute  (18  U.S.C.  844(h),  924(c).  or 
929(a))  and  is  imposed  independenUy; 
and  (B)  because  Chapter  Four  does  not 
apply,  the  career  offender  guideline, 
§4Bl.l,  does  not  apply  when  the  instant 
offense  of  conviction  is  a  section  924(c) 
offense.  Notwithstanding  current 
guideline  application,  the  Commission 
invites  comment  on  whether  it  should 
amend  the  guidelines  to  provide  that  a 
conviction  under  18  U.S.C.  924(c)  is  an 
instant  offense  for  career  offender 
purposes. 

If  the  Commission  should  make  such 
an  amendment,  how  should  it  be 
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accomplished  ?  The  Commission  could, 
for  example,  c  evelop  a  new  guideline 
for  18  U.S.C.  924(c)  offenses  (and 
similar  offenses)  which  would  eliminate 
the  current  requirement  that  the 
sentence  on  a  section  924(c)  count  be 
imposed  independently  and  that  the 
count  be  exclided  from  the  grouping 
rules.  See  §  3I|1.1.  If  a  new  guideline 
were  developed,  what  should  the 
Commission  donsider  with  respect  to 
specific  offense  characteristics,  cross 
reference  provisions,  and  departure 
provisions?  As  an  alternative  to  a  new 
guideline,  thaConmiission  coidd 
provide  a  "special  rule"  that  would 
apply  whenevjer  a  section  924(c) 
defendant  is  also  a  career  offender.  Such 
a  rule  could  provide  that  the  offense 
level  for  the  defendant's  conduct  is  to  be 
determined  b*  §4Bl.l.  The  effect  of  this 
rule  would  bet  that  the  defendant's 
offense  level,  fegardless  of  whether  the 
defendant  als6  is  convicted  of  the 
underlying  ofiense,  would  always  begin 
at  offense  lev«  1  37„  with  a  guideline 
range  of  360-1  fe.  To  satisfy  the  statute's 
requirement  t  lat  the  sentence  be 
imposed  cons  Bcutively  to  any  other 
count,  the  rul  j  coidd  provide  any  of  the 
foUovsring  vari  ations  when  the  offense 
involves  multiple  count{s):  (A)  A 
sentence  with  in  the  range  of  360-life  is 
imposed  cons  acutive  to  the  final 
guideline  sen  ence  for  the  additional 
counts;  (B)  th  >  minimum  term  required 
by  statute  {e.g.,  5  years)  is  imposed 
consecutive  t(  i  the  final  guideline 
sentence;  or  (i  I)  the  section  924(c)  count 
is  grouped  wikh  the  underlying  offense 
and  the  final  guideline  sentence  is 
structured  so  that  a  portion  of  the  total 
pumishment,  corresponding  to  the 
minimum  term  required  by  the  statute, 
is  imposed  ccfisecutive  to  the  remainder 
of  the  guideline  sentence.  (Note  that  the 
guidelines  cu  Tently  use  the  approach  in 
(C)  when  the  >ffense  involves  a 
conviction  foi  failure  to  appear  and  for 
the  underlying  offense.  See  §  2J1.6 
(Failure  to  Adpear  by  Defendant), 
comment,  (n.  3).) 

Issue  for  Com  ment:  Circuit  Conflicts 

(5)  Issue  fo\  Comment:  The 
Commission  i  equests  public  comment 
on  whether,  a  ad  in  what  manner,  it 
should  addrei  is  by  amendment  the 
following  circuit  court  conflicts: 

(A)  Whether  for  purposes  of 
downward  departure  from  the  guideline 
range  a  "sing  e  act  of  aberrant  behavior" 
(Chapter  1,  Pirt  A,  §4(d))  includes 
multiple  acts  occurring  over  a  period  of 
time.  Compare  United  States  v. 
Grandmaisor,  77  F.3d  555  (1st  Cir. 
1996)  (Sentencing  Commission  intended 
the  word  "sin  gle"  to  refer  to  the  crime 
conunitted;  tl  erefore,  "single  acts  of 


aberrant  behavior"  include  multiple  acts 
leading  up  to  the  commission  of  the 
crime;  the  district  court  should  review 
the  totality  of  circumstances);  Zecevic  v. 
U.S.  Parole  Comm'n.  163  F.3d  731  (2d 
Cir.  1998)  (aberrant  behavior  is  conduct 
which  constitutes  a  short-lived 
departure  from  an  otherwise  law- 
abiding  life,  and  the  best  test  is  the 
totality  of  the  circumstances);  United 
States  V.  Takai,  941  F.2d  738  (9th  Cir. 
1991)  ("single  act"  refers  to  the 
particular  action  that  is  criminal,  even 
though  a  whole  series  of  acts  lead  up  to 
the  commission  of  the  crime);  United 
States  V.  Pena.  930  F.2d  1486  (10th  Cir. 
1991)  (aberrational  natiue  of  the 
defendant's  conduct  and  other 
circimistances  justified  departure);  with 
United  States  v.  MarceUo.  13  F.3d  752 
(3d  Cir.  1994)  (single  act  of  aberrant 
behavior  requires  a  spontaneous, 
thoughtless,  single  act  involving  lack  of 
planning);  United  States  v.  Click,  946 
F.2d  335  (4th  Cir.  1991)  (conduct  over 
a  ten-week  period  involving  a  nimiber  of 
actions  and  extensive  planning  was  not 
"single  act  of  aberremt  behavior"); 
United  States  v.  Williams.  974  F.2d  25 
(5th  Cir.  1992)  (a  single  act  of  aberrant 
behavior  is  generally  spontaneous  or 
thoughtless);  United  States  v.  Carey,  895 
F.2d  318  (7th  Cir.  1990)  (single  act  of 
aberrant  behavior  contemplates  a 
spontaneous  and  seemingly  thoughtless 
act  rather  than  one  which  was  the  result 
of  substantial  planning);  United  States 
V.  Carlich,  951  F.2d  161  (8th  Cir.  1991) 
(fraud  spanning  one  year  and  several 
transactions  was  not  a  "single  act  of 
aberrant  behavior");  United  States  v. 
Withrow,  85  F.3d  527  (11th  Cir.  1996)  (a 
single  act  of  aberrant  behavior  is  not 
established  unless  the  defendant  is  a 
first -time  offender  and  the  crime  was  a 
thoughtless  act  rather  than  one  which 
was  the  result  of  substantial  planning); 
United  States  v.  Dyce.  78  F.3d  610  (D.C. 
Cir.),  amd  on  reh.  91  F.3d  1462  (D.C. 
Cir.  1996)  (same). 

If  the  Commission  were  to  adopt  the 
view  that  a  downward  departure  for 
aberrant  behavior  is  limited  to 
spontaneous  and  thoughtless  acts,  it 
could,  for  example,  eliminate  the 
suggested  departure  language  from 
Chapter  One  of  the  Guidelines  Manual 
and  establish  a  departure  provision  in 
Chapter  Five,  Part  K,  Subpart  2  (Other 
Grounds  for  Departure)  for  spontaneous 
and  thoughtless  acts  that  do  not  include 
a  course  of  conduct  composed  of 
multiple  planned  criminal  acts,  even  if 
the  defendant  is  a  first-time  offender. 

The  Commission  is  interested  in 
exploring  an  alternative  approach  to  the 
majority  and  minority  views  to  resolve 
the  circuit  conflict  regarding  departure 
for  a  "single  act  of  aberrant  behavior." 


Assuming  the  guidelines  permit  a 
departure  for  aberrant  behavior,  what 
guidance  should  the  Commission  give 
the  coiut  in  determining  the 
appropriateness  of  granting  a  departure 
in  a  given  case.  For  example,  should 
such  a  departure  be  precluded  for  a 
defendant  convicted  of  certain  offenses, 
such  as  crimes  of  violence  (see  28  U.S.C. 
994(j)  that  provides  that  "guidelines  are 
to  reflect  the  general  appropriateness  of 
imposing  a  sentence  other  than 
imprisonment  in  cases  in  which  the 
defendant  is  a  first  offender  who  has  not 
been  convicted  of  a  crime  of  violence  or 
an  otherwise  serious  offense.*  *  *"). 
What  other  factors  should  the 
Commission  articulate  to  guide  the 
court  in  determining  the 
appropriateness  of  a  departure  in  a 
particular  case? 

(B)  Whether  the  enhanced  penalties  in 
§  2D1.2  (Drug  Offenses  Occurring  Near 
Protected  Locations  or  Involving 
Underage  or  Pregnant  Individuals) 
apply  only  when  the  defendant  is 
convicted  of  an  offense  referenced  to 
that  guideline  or,  alternatively, 
whenever  the  defendant's  relevant 
conduct  included  drug  sales  in  a 
protected  location  or  involving  a 
protected  individual.  Compare  United 
States  V.  Chandler,  125  F.3d  892,  897- 
98  (5th  Cir.  1997)  ("First,  utilizing  the 
Statutory  Index  located  in  Appendix  A, 
the  court  determines  the  offense 
guideline  section  most  'applicable  to  the 
offense  of  conviction.' "  Once  the 
appropriate  guideline  is  identified,  a 
court  can  take  relevant  conduct  into 
account  only  as  it  relates  to  factors  set 
forth  in  that  guideline);  United  States  v. 
Locklear,  24  F.3d  641  (4th  Cir.  1994)  (In 
finding  that  §  2D  1.2  does  not  apply  to 
convictions  imder  21  U.S.C.  841,  die 
court  relied  on  the  fact  that  the 
commentary  to  §  2D1.2  lists  as  the 
"Statutory  Provisions"  to  which  it  is 
apphcable  21  U.S.C.  859,  860,  and  861, 
but  not  841.  "[SJection  2D1.2  is 
intended  not  to  identify  a  specific 
offense  characteristic  which  would, 
where  applicable,  increase  the  offense 
level  over  the  base  level  assigned  by 
§  2D  1.1,  but  rather  to  define  the  base 
offense  level  for  violations  of  21  U.S.C. 
859,  860  and  861.");  United  States  v. 
Saavedra,  148  F.3d  1311  (11th  Cir. 
1998)  (defendant's  uncharged  but 
relevant  conduct  is  actually  irrelevant  to 
determining  the  sentencing  guideline 
applicable  to  his  offense;  such  conduct 
is  properly  considered  only  after  the 
applicable  guideline  has  been  selected 
when  the  court  is  analyzing  the  various 
sentencing  considerations  within  the 
guideline  chosen,  such  as  the  base 
offense  level,  specific  offense 
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characteristics,  and  any  cross: 
references);  with  United  States  v.  Clay, 
117  F.3d  317  (6th  Cir.),  cert,  denied,  118 
S.  Ct.  395  (1997)  (applying  §  2D1.2  to 
defendant  convicted  only  of  possession 
with  intent  to  distribute  under  21  U.S.C. 
841  (but  not  convicted  of  any  statute 
referenced  to  §  2D1.2)  based  on 
underlying  facts  indicating  defendant 
involved  a  juvenile  in  drug  sales); 
United  States  v.  Oppedahl,  998  F.2d  584 
(8th  Cir.  1993)  (applying  §  2D1.2  to 
defendant  convicted  of  conspiracy  to 
distribute  and  possess  with  intent  to 
distribute  based  on  fact  that  defendant's 
relevant  conduct  involved  distribution 
within  1,000  feet  of  school);  United 
States  V.  Robles,  814  F.  Supp.  1249  (E.D. 
Pa),  aff  d  (unpub.),  8  F.3d  814  (3d  Cir. 
1993)  (court  looks  to  relevant  conduct  to 
determine  appropriate  guideline). 

If  the  Commission  were  to  choose  to 
clarify  that  the  enhanced  penalties  in 
§  2D1.2  only  apply  in  circxmistances  in 
which  the  defendant  is  convicted  of  an 
offense  referenced  to  that  guideline  in 
the  Statutory  Index  (Appendix  A),  the 
Commission  could  amend  the 
Introduction  to  the  Statutory  Index  to 
make  clear  that,  for  every  statute  of 
conviction,  courts  must  apply  the 
offense  guideline  referenced  for  the 
statute  of  conviction  listed  in  the 
Statutory  Index  (unless  the  case  falls 
within  the  limited  exception  for 
stipulations  set  forth  in  §  lBl.2 
(Applicable  Guidelines))  and  that  courts 
may  not  decline  to  use  the  listed  offense 
guideline  in  cases  that  could  be 
considered  atypical  or  outside  the 
heartland.  See  United  States  v.  Sniith, 
186  F.3d  290  (3d  Cir.  1999)  (determined 
that  fraud  guideline,  §  2F1.1,  was  most 
appropriate  guideline  rather  than  the 
listed  guideline  of  money  laimdering, 
§  2S1.1);  United  States  v.  Branson,  882 
F.  2d  151, 157  (5th  Cir.  1989)  ("It  is  not 
completely  clear  to  us  under  what 
circimistances  the  Commission 
contemplated  deviation  from  the 
suggested  guidelines  for  an  'atypicaL' 
case.");  United  States  v.  Hemmington, 
157  F.3d  347  (5th  Cir.  1998)  (affirmed 
trial  court's  departing  from  the  money 
laundering  guidelines  to  the  fraud 
guideline). 

Alternatively,  or  in  combination  with 
this  approach,  the  Commission  could 
delete  §  2D1.2  and  add  an  enhancement 
to  §  2D1.1  (Unlawful  Manufacturing, 
Importing,  Exporting,  or  Trafficking) 
either  (A)  for  the  real  offense  conduct  of 
making  drug  sales  in  protected  locations 
or  involving -protected  individuals;  or 
(B)  for  a  conviction  for  such  conduct. 

(C)  Whether  the  fraud  guideline 
enhancement  for  "violation  of  any 
judicial  or  administrative  order, 
injunction,  decree,  or  process" 


(§2Fl. 1(b)(4)(B))  applies  to  falsely 
completing  bankruptcy  schedules  and 
forms.  Compare  United  States  v.  Saacks, 
131  F.3d  540  (5th  Cir.  1997)  (bankruptcy 
fraud  implicates  the  violation  of  a 
judicial  or  administrative  order  or 
process  within  the  meaning  of 
§2F1. 1(b)(3)(B));  United  States  v . 
Michalek,  54  F.3d  325  (7th  Cir.  1995) 
(bankruptcy  fraud  is  a  "special 
procedure":  it  is  a  violation  of  a  specific 
adjudicatory  process);  United  States  v. 
Uoyd,  947  F.2d  339  (8th  Cir.  1991) 
(knowing  concealment  of  assets  in 
bankruptcy  fraud  violates  "judicial 
process");  United  States  v.  Welch,  103 
F.3d  906  (9th  Cir.  1996)  (same);  United 
States  V.  Messner,  107  F.3d  1448  (10th 
Cir.  1997)  (same);  United  States  v. 
Bellew,  35  F.3d  518  (11th  Cir.  1994) 
(knowing  concealment  of  assets  during 
bankruptcy  proceedings  qualifies  as  a 
violation  of  a  "judicial  order");  with 
United  States  v.  Shadduck,  112  F.3d 
523  (1st  Cir.  1997)  (falsely  filling  out 
bankruptcy  forms  does  not  violate 
judicial  process  since  the  debtor  is  not 
accorded  a  position  of  trust). 

See  also  United  States  v.  Carrozella, 
105  F.  3d  796  (2d  Cir.  1997)  (district 
court  erred  in  enhancing  the  sentence 
for  violation  of  judicial  process  where 
the  defendant  filed  false  accounts  in 
probate  court). 

(D)  Whether  sentencing  courts  may 
consider  post-conviction  rehabilitation 
while  in  prison  or  on  probation  as  a 
basis  for  downward  departure  at 
resentencing  following  an  appeal. 
Compare  United  States  v.  BJiodes,  145 
F.3d  1375,  1379  (D.C.  Cir.  1998)  (post- 
conviction rehabilitation  is  not  a 
prohibited  factor  and,  therefore, 
sentencing  courts  may  consider  it  as  a 
possible  ground  for  downward 
departure  at  resentencing);  United 
States  V.  Core,  125  F.3d  74,  75  (2d 
Cfr.1997)  ("We  find  nothing  in  the 
pertinent  statutes  or  the  Sentencing 
Guidelines  that  prevents  a  sentencing 
judge  from  considering  post-conviction 
rehabilitation  in  prison  as  a  basis  for 
departure  if  resentencing  becomes 
necessary.")  cert,  denied,  118  S.  Ct.  735 
(1998);  United  States  v.  Sally,  116  F.3d 
76,  80  (3d  Cir.  1997)  (holding  that  "post- 
offense  rehabilitations  efforts,  including 
those  which  occur  post-conviction,  may 
constitute  a  sufficient  factor  warranting 
a  downward  departure.");  United  States 
V.  Rudolph,  190  F.3d  720.  723  (6th  Cir. 
1999);  United  States  v.  Green,  152  F.3d 
1202,  1207  (9th  Cir.  1998)  (same); 
United  States  v.  Bmck.  108  F.  3d  31  (4th 
Cir.  1997)  (recognizing  extraordinary 
post-offense  rehabilitation  as  a  basis  for 
a  downward  departure);  with  United 
States  V.  Sims,  174  F.3d  911  (8th  Cir. 
1999)  (district  court  lacks  authority  at 


resentencing  following  an  appeal  to 
depart  on  ground  of  post-conviction 
rehabilitation  which  occurred  after  the 
original  sentencing;  refuses  to  extend 
holding  regarding  departures  for  post- 
offense  rehabilitation  to  conduct  that 
occurs  in  prison;  departure  based  on 
post-conviction  conduct  infringes  on 
statutory  authority  of  the  Bureau  of 
Prisons  to  grant  good-time  credits.) 

The  Commission  also  invites 
comment  on  whether  to  distinguish 
between  departures  for  post-offense 
rehabilitation  (see  §§  3E1.1,  comment, 
(n.  1(g)  and  5K2.0)  and  post-sentence 
rehabilitation  and,  if  so,  what  guidance 
the  Commission  should  provide.  It 
should  be  noted  that  a  departure  for 
post-sentencing  rehabilitation  is  only 
available  if  there  is  a  resentencing. 

(E)  Whether  a  court  can  base  an 
upward  departure  on  conduct  that  was 
dismissed  or  uncharged  as  part  of  a  plea 
agreement  in  the  case.  Compare  United 
States  V.  Figaro,  935  F.2d  4  (1st  Cir. 
1991)  (allowing  upward  departure  based 
on  uncharged  conduct);  United  States  v. 
Kim,  896  F.2d  678  (2d  Cir.  1990) 
(allowing  upward  departure  based  on 
related  conduct  that  formed  the  basis  of 
dismissed  counts  and  based  on  prior 
similar  misconduct  not  resulting  in 
conviction);  United  States  v.  Baird,  109 
F.3d  856  (3d  Cir),  cert,  denied,  118  S. 
Ct.  243  (1997)  (allowing  upward 
departure  based  on  dismissed  counts  if 
the  conduct  underlying  the  dismissed 
counts  is  related  to  the  offense  of 
conviction  conduct;  cites  United  States 
V.  Watts,  519  U.S.  148  (1997));  United 
States  V.  Cross.  121  F.3d  234  (6th  Cir. 
1997)  (allowing  upward  departure  based 
on  dismissed  conduct;  citing  Waffs); 
United  States  v.  Ashbum.  38  F.3d  803 
(5th  Cir.  1994)  (allowing  upward 
departure  based  on  dismissed  conduct); 
United  States  v.  Big  Medicine.  73  F.3d 
994  (10th  Cir.  1995)  (allowing  departure 
based  on  uncharged  conduct)  with 
United  States  v.  Baffin,  997  F.2d  343 
(7th  Cir.  1993)  (error  to  depart  based  on 
counts  dismissed  as  part  of  plea 
agreement);  United  States  v.  Harris,  70 
F.3d  1001  (8th  Cir.  1995)  (same);  United 
States  V.  Lawton.  193  F.3d  1087  (9th  Cir. 
1999)  (court  may  not  accept  plea  bargain 
and  later  consider  dismissed  charges  for 
upward  departure  in  sentencing). 

The  Commission  also  invites 
comment  on  whether  the  Commission 
should  provide  more  guidance  about 
what  conduct  can  or  cannot  be 
considered  for  departure  under  the 
guidelines.  More  specifically,  the 
Commission  invites  comment  on 
whether  to  provide  that  departures  are 
only  permissible  for  conduct  detailed  in 
§  IBI. 3(a)(1),  (2).  and  (3).  The 
implication  of  such  a  provision  would 
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be  that,  most  aignificantly,  departures 
would  be  permissible  only  with  respect 
to  conduct  th^  occiorred  during  the 
conunission  oi  the  offense  of  conviction, 
in  preparation  for  that  offense,  or  in  the 
course  of  atteqipting  to  avoid  detection 
or  responsibility  for  that  offense,  that  is 
not  accounted  for  in  a  guideline 
enhancement.  Departures  would  be 
prohibited  for  other  conduct,  such  as 
dismissed  or  uncharged  beink  robberies 
that  are  not  included  in  relevant 
conduct  becai  se  they  are  not  the  subject 
of  am  offense  c  f  conviction. 

Proposed  Amf  ndment:  Technical 
Amendments  t>ackage 

(6)  Synopsii  of  Proposed 
Amendment— This  proposed 
amendment  m  akes  technical  and 
conforming  changes  to  various 
guidelines  as  follows: 

(A)  It  correc  ts  a  typographical  error  in 
the  counterfei  ing  guideline,  §  2B5.1,  by 
inserting  a  mii  ising  word  in  subsection 
(b)(2). 

(B)  It  correc  :s  a  typographical  error  in 
the  Chemical  Quantity  Table  at  §  2Dl.ll 
regarding  certi  lin  quantities  of  Isosafrole 
and  Sa&ole  b}  changing  those  quantities 
from  grams  to  kilograms. 

(C)  It  correc  ;s  an  omission  that  was 
made  during  tpe  prior  Commission's 
ffnal  deliberat  ions  on  amendments  to 
implement  th(  >  Comprehensive 
Methampheta  nine  Control  Act  of  1996 
(the  "Act").  P  lb.  L.  104-237. 
Speciffcally,  t  le  proposal  amends 

§§  2Dl.ll  (Lis  led  Chemicals)  and 
2D1.12  (Prohi  )ited  Equipment)  to  add 
an  enhancem*  nt  for  environmental 
damage  assoc  ated  with 
methampheta  nine  offenses.  The  prior 
Commission  i  itended  to  amend  these 
guidelines  in  his  manner,  but  due  to  a 
technical  ovei sight,  the  final 
amendment  d  d  not  implement  that 
intent. 

The  Act  dir  scted  the  Commission  to 
determine  whether  the  guidelines 
adequately  pi  nish  environmental 
violations  occ  urring  in  connection  with 
precursor  che  nical  offenses  under  21 
U.S.C.  841(d)  ind  (g)  (sentenced  under 
§  2Dl.ll),  anc  manufacturing 
equipment  of  enses  under  21  U.S.C. 
843(a)(6)  and   7)  (sentenced  under 
§  2D1.12).  On  February  25,  1997.  the 
Commission  [lublished  two  options  to 
provide  an  in  ;rease  for  environmental 
damage  assoc  ated  with  the  manufacture 
of  methamphf  tamine,  the  first  by  a 
specific  offente  characteristic,  the 
second  by  an  invited  upward  departure. 
See  62  FR  84J  7  (Feb.  25,  1997).  Both 
options  propt  sed  to  make  amendments 
2Dl.l2,and2Dl.l3. 
although  the  directive  did 


to§§2Dl.ll, 
Additionallv 


not  address  n  anufacturing  offenses 


imder  21  U.S.C.  841(a),  the  Commission 
elected  to  use  its  broader  guideline 
promulgation  authority  under  28  U.S.C. 
994(a)  to  ensure  that  environmental 
violations  occurring  in  coimection  with 
this  more  frequently  occurring  offense 
were  treated  similarly.  Accordingly,  the 
published  options  also  included 
amendments  to  §  2D1.1. 

The  published  options  were  revised 
prior  to  final  action  by  the  Commission. 
However,  in  the  revision  that  was 
presented  to  the  Commission  for 
promulgation  in  late  April  1997, 
amendments  to  §§  2Dl.ll  and  2D1.12 
were  mistakenly  omitted  from  the 
option  to  provide  a  specific  offense 
characteristic,  although  that  revision  did 
refer  to  §§  2Dl.ll  and  2D1.12  in  the 
synopsis  as  well  as  included 
amendments  to  these  guidelines  in  the 
upward  departure  option.  (The  revision 
did  not  include  any  amendments  to 
guideline  §  2D1.13,  covering  record- 
keeping offenses,  because,  upon  further 
examination,  it  seemed  unlikely  that 
offenses  sentenced  under  this  guideline 
would  involve  environmental  damage.) 
Accordingly,  when  the  commissioners 
voted  to  adopt  the  option  providing  the 
specific  offense  characteristic  for 
§§2Dl.l,  2D1.11,  and  2D1.12,  their  vote 
effectively  was  limited  to  what  was 
before  them,  i.e.,  an  environmental 
damage  enhancement  for  §  2D1.1  only. 
This  amendment  corrects  that  error. 

(D)  It  updates  the  Statutory  Provisions 
of  the  firearms  guideline,  §  2K2.1 ,  to 
conform  to  statutory  re-designations 
made  to  18  U.S.C.  924  (and  already 
conformed  in  Appendix  A  (Statutory 
Index)). 

(E)  It  updates  the  guidelines  for 
conditions  of  probation,  §  5B1.3,  and 
supervised  release,  §  5D1.3.  Effective 
one  year  after  November  26,  1997,  18 
U.S.C.  3563(a)  and  3583(a)  were 
amended  to  add  a  new  mandatory 
condition  of  probation  requiring  a 
person  convicted  of  a  sexual  offense 
described  in  18  U.S.C.  4042(c)(4) 
(enumerating  several  sex  offenses)  to 
report  to  the  probation  officer  the 
person's  address  and  any  subsequent 
change  of  address,  and  to  register  as  a 
sex  offender  in  the  state  in  which  the 
person  resides.  See  section  115  of 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act,  1998 
(Pub.  L.  105-119).  Because  the  effective 
date  of  this  change  was  later  than  the 
effective  date  of  the  last  Guidelines 
Manual  (November  1,  1998),  the 
Commission  did  not  eimend  the  relevant 
guidelines,  §5Bl.3  (Conditions  of 
Probation)  and  §  5D1.3  (Conditions  of 
Supervised  Release)  to  reflect  the  new 
condition.  However,  the  Conunission 


did  provide  a  footnote  in  each  guideline 
setting  forth  the  new  condition  and 
alerting  the  user  as  to  the  date  on  which 
the  condition  became  effective.  This 
proposal  amends  §§  5B1.3  and  5D1.3  to 
include  the  sex  offender  condition  as  a 
specific  mandatory  condition  in  both 
guidelines  rather  than  in  a  footnote. 

Proposed  Amendment 

Section  2B5. 1(b)(2)  is  amended  by 
inserting  "level"  following  "increase 
to". 

Section  2D1. 11(d)  is  amended  in 
subdivision  (9)  by  striking  "At  least  1.44 
G  but  less  than  1.92  KG  of  Isosafrole;" 
and  inserting  "At  least  1.44  KG  but  less 
than  1.92  KG  of  Isosafrole;";  and  by 
striking  "At  least  1.44  G  but  less  than 
1.92  KG  of  Safitjle;"  and  inserting  "At 
least  1.44  KG  but  less  than  1.92  KG  of 
Safrole;". 

Section  2Dl.  11(d)  is  amended  in 
subdivision  (10)  by  striking  "Less  than 
1.44  G"  before  "of  Isosafrole;"  and 
inserting  "Less  than  1.44  KG";  and  by 
striking  "Less  than  1.44  G"  before  "of 
Safrole;"  and  inserting  "Less  than  1.44 
KG". 

Section  2Dl. 11(b)  is  amended  by 
adding  at  the  end  the  following 
subdivision: 

"(3)  If  the  offense  involved  (A)  an 
unlawful  discharge,  emission,  or  release 
into  the  environment  of  a  hazardous  or 
toxic  substance,  or  (B)  the  unlawful 
transportation,  treatment,  storage,  or 
disposal  of  a  hazardous  waste,  increase 
by  2  levels.". 

The  Commentary  to  §  2D1.11 
captioned  "Application  Notes"  is 
amended  by  adding  at  the  end  the 
following: 

"8.  Under  subsection  0)1(3),  the 
enhancement  applies  if  the  conduct  for 
which  the  defendant  is  accountable 
under  §  lBl.3  (Relevant  Conduct) 
involved  any  discharge,  emission, 
release,  transportation,  treatment, 
storage,  or  disposal  violation  covered  by 
the  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  6928(d),  the 
Federal  Water  Pollution  Control  Act,  33 
U.S.C.  1319(c),  or  the  Comprehensive 
Enviromnental  Response, 
Compensation,  and  Liability  Act,  42 
U.S.C.  5124,  9603(b).  In  some  cases,  the 
enhancement  under  this  subsection  may 
not  adequately  accoimt  for  the 
seriousness  of  the  environmental  harm 
or  other  threat  to  public  health  or  safety 
(including  the  health  or  safety  of  law 
enforcement  and  cleanup  personnel).  In 
such  cases,  an  upward  departure  may  be 
warranted.  Additionally,  any  costs  of 
environmental  cleanup  and  harm  to 
persons  or  property  should  be 
considered  by  the  court  in  determining 
the  amoimt  of  restitution  under  §  5E1.1 
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(Restitution)  and  in  fashioning 
appropriate  conditions  of  supervision 
under  §5B1.3  (Conditions  of  Probation) 
and  §  5D1.3  (Conditions  of  Supervised 
Release).". 

Section  2D  1.1 2(b)  is  amended  by. 
adding  at  the  end  the  following: 

"(2)  If  the  offense  involved  (A)  an 
unlawful  discharge,  emission,  or  release 
into  the  environment  of  a  hazardous  or 
toxic  substance,  or  (B)  the  unlawful 
transportation,  treatment,  storage,  or 
disposal  of  a  hazardous  waste,  increase 
by  2  levels.". 

The  Commentary  to  2D1.12  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"3.  Under  subsection  (b)(2),  the 
enhancement  applies  if  the  conduct  for 
which  the  defendant  is  accoimtable 
under  §  lBl.3  (Relevant  Conduct) 
involved  any  discharge,  emission, 
release,  transportation,  treatment, 
storage,  or  disposal  violation  covered  by 
the  Resoiu-ce  Conservation  and 
Recovery  Act,  42  U.S.C.  6928(d),  the 
Federal  Water  Pollution  Control  Act,  33 
U.S.C.  1319(c),  or  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  42 
U.S.C.  5124,  9603(b).  In  some  cases,  the 
enhancement  under  this  subsection  may 
not  adequately  account  for  the 
seriousness  of  the  environmental  harm 
or  other  threat  to  public  health  or  safety 
(including  the  health  or  safety  of  law 
enforcement  and  cleanup  personnel).  In 
such  cases,  an  upward  departure  may  be 
warranted.  Additionally,  any  costs  of 
environmental  cleanup  and  harm  to 
persons  or  property  should  be 
considered  by  the  court  in  determining 
the  amount  of  restitution  under  §  5E1.1 
(Restitution)  and  in  fashioning 
appropriate  conditions  of  supervision 
under  §5B  1.3  (Conditions  of  Probation) 
and  §5Dl.3  (Conditions  of  Supervised 
Release).". 

The  Commentary  to  §  2K2.1  captioned 
"Statutory  Provisions"  is  amended  by 
striking  "(e).  (f),  (g).  (h),  (jHn)"  and 
inserting  "(e)-(i),  (k)-(o)". 

Section  5Bl.3(a)  is  amended  by 
striking  the  asterisk  after  "Conditions"; 
in  subdivision  (8)  by  striking  the  period 
after  "§  3563(a))"  and  inserting  a  semi- 
colon; and  by  adding  at  the  end  the 
following: 

"(9)  a  defendant  convicted  of  a  sexual 
offense  as  described  in  18  U.S.C. 
4042(c)(4)  shall  report  the  address 
where  the  defendant  will  reside  and  any 
subsequent  change  of  residence  to  the 
probation  officer  responsible  for 
supervision,  and  shall  register  as  a  sex 
offender  in  any  State  where  the  person 
resides,  is  employed,  carries  on  a 
vocation,  or  is  a  student."; 
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and  by  striking  the  note  at  the  end  of  the 
§  5B  1.3  in  its  entirety  as  follows: 

•Note:  Effective  one  year  after  November 
26,  1997.  section  3563(a)  of  Title  18.  United 
States  Code,  was  amended  (by  section  115  of 
Pub.  L.  105-119)  to  add  the  following  new 
mandatory  condition  of  probation: 

(9)  a  defendant  convicted  of  a  sexual 
offense  as  described  in  18  U.S.C. 
4042(c)(4)  (as  amended  by  section  115 
of  Pub.  L.  105-119)  shall  report  the 
address  where  the  defendant  will  reside 
and  any  subsequent  change  of  residence 
to  the  probation  officer  responsible  for 
supervision,  and  shall  register  as  a  sex 
offender  in  any  State  where  the  person 
resides,  is  employed,  carries  on  a 
vocation,  or  is  a  student.". 

Section  5Dl.3(a)  is  amended  by 
striking  the  asterisk  after  "Conditions"; 
in  subdivision  (6)  by  striking  the  period 
after  "§  3013"  and  inserting  a  semi- 
colon; and  by  adding  at  the  end  the 
following: 

"(7)  a  defendant  convicted  of  a  sexual 
offense  as  described  in  18  U.S.C. 
4042(c)(4)  shall  report  the  address 
where  the  defendant  will  reside  and  any 
subsequent  change  of  residence  to  the 
probation  officer  responsible  for 
supervision,  and  shall  register  as  a  sex 
offender  in  any  State  where  the  person 
resides,  is  employed,  carries  on  a 
vocation,  or  is  a  student.": 
and  by  striking  the  note  at  the  end  of 
§  5D1.3  in  its  entirety  as  follows: 

*Note:  Effective  one  year  after  November 
26,  1997,  section  3583(a)  of  Title  18,  United 
States  Code,  was  amended  (by  section  115  of 
Pub.  L.  105-119)  to  add  the  following  new 
mandatory  condition  of  supervised  release: 

(7)  a  defendant  convicted  of  a  sexual 
offense  as  described  in  18  U.S.C. 
4042(c)(4)  (as  amended  by  section  115 
of  Pub.  L.  105-119)  shall  report  the 
address  where  the  defendant  will  reside 
and  any  subsequent  change  of  residence 
to  the  probation  officer  responsible  for 
supervision,  and  shall  register  as  a  sex 
offender  in  any  State  where  the  person 
resides,  is  employed,  carries  on  a 
vocation,  or  is  a  student.". 

[FRDoc.  00-3274  Filed  2-10-00;  8:45  am] 

BILLMG  CODE  2210-40-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3215] 

Advisory  Committee  on  International 
Communications  and  information 
Policy;  Meeting  Notice 

The  Department  of  State  is 
annoimcing  the  next  meeting  of  its 
Advisory  Committee  on  International 
Communications  and  Information 


Policy.  The  Committee  provides  a 
formal  chaimel  for  regular  consultation 
and  coordination  on  major  economic, 
social  and  legal  issues  and  problems  in 
international  conmumications  and 
information  policy,  especially  as  these 
issues  and  problems  involve  users  of 
information  and  communication 
services,  providers  of  such  services, 
technology  research  and  development, 
foreign  industrial  and  regulatory  policy, 
the  activities  of  international 
organizations  with  regard  to 
communications  and  information,  and 
developing  country  interests. 

The  guest  speaker  at  the  meeting  will 
be  The  Honorable  Gregory  Rohde, 
Assistant  Secretary  and  Administrator, 
National  Telecommunications  and 
Information  Administration,  U.S. 
Department  of  Commerce.  Mr.  Rohde 
will  discuss  priorities  for  his  agency  in 
the  area  of  telecommunications  policy. 

This  meeting  will  be  held  on 
Wednesday,  March  8,  2000,  from  9:30 
a.m.-12:30  p.m.,  in  Room  1107  of  the 
Main  Building  of  the  U.S.  Department  of 
State,  located  at  2201  "C"  Street,  N.W., 
Washington,  D.C.  20520.  (Please  note 
that  this  meeting  is  being  held  in  place 
of  the  January  20  meeting  which  had 
been  postponed  due  to  inclement 
weather.)  Members  of  the  public  may 
attend  these  meetings  up  to  the  seating 
capacity  of  the  room.  While  the  meeting 
is  open  to  the  public,  admittance  to  the 
State  Department  Building  is  only  by 
means  of  a  pre-arranged  clearance  list. 
In  order  to  be  placed  on  the  pre- 
clearance  list,  please  provide  your 
name,  title,  company,  social  security 
number,  date  of  birth,  and  citizenship  to 
Timothy  C.  Finton  at  <fintontc 
@state.gov>.  All  attendees  for  this 
meeting  must  use  the  23rd  Street 
entrance.  One  of  the  following  valid  ID's 
will  be  required  for  admittance:  any 
U.S.  driver's  license  with  photo,  a 
passport,  or  a  U.S.  Government  agency 
ID.  Non-U.S.  Government  attendees 
must  be  escorted  by  State  Department 
personnel  at  all  times  when  in  the 
StateDepartment  building. 

For  further  information,  contact 
Timothy  C.  Finton,  Executive  Secretary 
of  the  Committee,  at  (202)  647-5385  or 
<fintontc  @state.gov>. 

Dated:  February  4,  2000.- 
Tiinothy  C.  Finton. 
Executive  Secretary. 
(FR  Doc.  00-3247  Filed  2-10-00:  8:45  am) 
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DEPARTMEKT  OF  STATE 
[Public  Notic€|  No.  3213] 

Shipping  Coordinating  Committee, 
Subcommittee  for  the  Prevention  of 
Marine  Poiiutlon;  Meeting  Notice 

The  Subco  mmittee  for  the  Prevention 
of  Marine  Pollution,  a  subcommittee  of 
the  Shipping  Coordinating  Committee, 
will  conduct  an  open  meeting  on 
Tuesday.  Felruary  29,  2000.  at  9:30  AM 
in  Room  241 5.  U.S.  Coast  Guard 
Headquarter ;.  2100  Second  Street,  SW, 
Washington,  DC. 

The  purpo  se  of  this  meeting  will  be  to 
review  the  agenda  items  to  be 
considered  m  the  forty-fourth  session  of 
the  Marine  Environment  Protection 
Committee  (MEPC  44)  and  the  agenda 
items  of  the  i  Conference  on  International 
Co-operatior  on  Preparedness  and 
Response  to  'ollution  Incidents  by 
Hazardous  a  id  Noxious  Substances  (the 
Conference)  jf  the  International 
Maritime  Or  [anization  (IMO).  MEPC  44 
and  the  Con:  erence  will  be  held  in 
conjunction  with  each  other  from  March 
6-15,  2000.  l*roposed  U.S.  positions  on 
the  agenda  i1  ems  for  MEPC  44  and  the 
Conference  \  rill  be  discussed. 

The  major  items  for  discussion  for 
MEPC  44  wi  1  begin  at  9:30  AM  and 
include  the  I  allowing: 

a.  Harmfu  effects  of  the  use  of  anti- 
fouling  pain  s  for  ships; 

b.  Harmfu  aquatic  organisms  in 
ballast  watei ; 

c.  Inadequacy  of  reception  facilities; 

d.  Conside  ration  and  adoption  of 
amendments  to  mandatory  instniments; 

e.  IdentifK  ation  and  protection  of 
Special  Area  s  and  Particularly  Sensitive 
Sea  Areas; 

f.  PrevenU  an  of  air  pollution  from 
ships; 

g.  Interpre  tation  and  amendments  of 
MARPOL  73J/78  and  related  Codes; 

h.  Promot  on  of  implementation  and 
enforcement  of  MARPOL  73/78  and 
related  Code  s;  and 

i.  Recyclir  g  of  ships. 

At  the  conclusion  of  the  MEPC  44 
discussion.  1  he  major  item  for  the 
Conference,  "Consideration  and 
adoption  of  he  Protocol  on 
Preparedness,  Response  and  Co- 
operation to  Pollution  Incidents  by 
Hazardous  a  nd  Noxious  Substances. 
2000,"  will !  le  discussed. 

Members  i  )f  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  For  further  information  or 
documentat  on  pertaining  to  the 
meeting,  coi  tact  Lieutenant  Commander 
John  Meehaii,  U.S.  Coast  Guard 
Headquartei  s  (G-MSO-4).  2100  Second 
Street,  SW,  Vashington,  DC  20593- 
0001;  Telep  lone:  (202)  267-2714. 


Dated:  February  3,  2000. 
Stephen  M.  Miller. 

Executive  Secretary,  Shipping  Coordinating 
Committee. 
[FR  Doc.  00-3246  Filed  2-10-00;  8:45  am] 

BILLING  CODE  4710-07-P 


TENNESSEE  VALLEY  AUTHORITY 

Establishment  of  Regional  Resource 
Stewardship  Council 

Notice  is  hereby  given  that,  in 
consultation  with  the  General  Services 
Administration,  it  has  been  determined 
that  the  establishment  of  an  advisory 
committee  on  the  Tennessee  Valley 
Authority's  (TVA)  public  resource 
management  activities  is  necessary  and 
in  the  public  interest.  Accordingly.  TVA 
has  chartered  the  Regional  Resource 
Stewardship  Council  (RRSC). 

The  public  resource  management 
activities  that  will  be  addressed  by  the 
RRSC  include  the  operations  of  T'VA's 
dams  and  reservoirs,  navigation,  flood 
control,  the  management  of  public 
lands,  as  well  as  water  quality,  wildlife, 
and  recreation.  As  competition  for  finite 
natiu'al  resources  grows,  fulfilling  TVA's 
integrated  resource  stewardship  mission 
will  require  increased  cooperation  with 
the  other  public  agencies  and  private 
entities  that  have  responsibilities  for 
and  interest  in  the  use  and  conservation 
of  the  region's  natural  resources.  It  is  in 
TVA's  interest  and  the  interest  of  the 
public  it  serves  to  establish  a 
mechanism  for  routinely  obtaining  the 
views  and  advice  of  the  citizens,  public 
agencies,  and  private  entities  involved 
in  and  affecting  natural  resources 
stewardship. 

All  TVA  stewardship  activities  entail 
the  selection  of  priorities  among 
competing  objectives  and  values.  TVA 
has  many  loyal  and  committed 
stakeholder  groups  and  private  citizens, 
each  dedicated  to  seeing  that  TVA 
provides  the  public  benefits  that  they 
have  come  to  expect.  TVA  anticipates 
that  the  RRSC  will  provide  a  mechanism 
to  help  develop  consensus  views  and 
resolve  competing  interests  to  the 
benefit  of  the  public. 

In  order  to  attain  a  diverse  and 
balanced  membership,  the  RRSC  will 
consist  of  up  to  20  members  appointed 
by  the  TVA  Board  of  Directors  as 
follows: 

•  7  persons  nominated  by  the 
Governors  of  the  Tennessee  river  Valley 
States  (one  each  by  the  Governors  of 
Alabama,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  Tennessee, 
and  Virginia); 

•  At  least  4  members  representing 
distributors  of  TVA  power; 


•  At  least  1  member  representing 
each  of  the  following  interests:  a  direct-' 
served  customer  of  TVA.  a  beneficiary 
of  TVA's  navigation  program,  a 
beneficiary  of  TVA's  flood  control 
program,  a  recreational  interest,  and  an 
environmental  interest;  and 

•  Up  to  4  additional  members  to 
ensure  a  balanced  representative  of  a 
broad  range  of  views. 

The  RRSC  will  function  solely  as  an 
advisory  body  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  Its  charter  is  being  filed 
at  this  time  in  accordance  with  approval 
by  the  General  Service  Administration 
Secretariat  pursuant  to  41  CFR  101- 
6.1015(a)(2). 

For  further  information,  please 
contact  Kathryn  J.  Jackson.  Executive 
Vice  President.  River  System  Operations 
and  Environment.  400  West  Summit 
Hill  Drive.  Knoxville.  Tennessee.  37902. 

Authority:  41  CFR  101-6.1015(a). 

Dated:  February  3,  2000. 
O.f.  Zeringue, 

President  and  Chief  Operating  Officer. 
[FR  Doc.  00-3271  Filed  2-10-00;  8:45  am] 
BILLING  CODE  8120-Oft-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2000-6847] 

Collection  of  Information  by  Agency 
Under  Review  by  Office  of 
Management  and  Budget 

agency:  Coast  Guard.  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Coast  Guard  intends  to  request  the 
approval  of  the  Office  of  Management 
and  Budget  (OMB)  for  the  renewal  of 
Information  Collection  Requests  (ICRs). 
These  ICRs  comprise:  1.  Request  for 
Designation  and  Exemption  of 
Oceanographic  Research  Vessel.  2.  Oil 
Record  Book  for  Ships,  and  3.  Vessel 
Identification  System.  Before  submitting 
the  ICRs  to  OMB.  the  Coast  Guard  is 
asking  for  comments  on  the  collections 
described  below. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  April  11.  2000. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  System  (DMS) 
[USCG-2000-6847J,  U.S.  Department  of 
Transportation  (DOT),  room  PL-401. 
400  Seventh  Street  SW..  Washington. 
DC  20590-0001.  or  deliver  them  to  room 
PL-401 .  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
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between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
Request.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address,  between 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov  and  also 
from  Commandant  (G-SII-2),  U.S.  Coast 
Guard  Headquarters,  room  6106  (Attn: 
Barbara  Davis),  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  The 
telephone  number  is  202-267-2326. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  dociunent.  With 
questions  on  the  docket,  ask  Dorothy 
Walker,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-9330. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
comments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  document 
[USCG-2000-6847]  and  the  specific  ICR 
to  which  each  comment  applies,  and 
give  the  reason(s)  for  each  comment. 
Please  submit  all  comments  and 
attachments  in  an  unbound  format  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

Information  Collection  Requests 

1.  Title:  Request  for  Designation  and 
Exemption  of  Oceanographic  Research 
Vessels. 

OMB  Control  Number:  2115-0053. 

Summary:  46  U.S.C.  2113(2) 
authorizes  the  Secretary  of 
Transportation  to  exempt 
Oceanographic  Research  Vessels,  by 
regulation,  from  provisions  of  Subtitle  II 
of  Title  46,  Shipping,  of  the  United 
States  Code,  concerning  maritime  safety 
and  seamen's  welfare. 

Need:  This  information  is  necessary  to 
ensure  that  a  vessel  qualifies  for  the 
designation. 

Respondents:  Owner  or  operator  of 
vessel. 

Frequency:  On  occasion. 


Burden:  The  estimated  burden  is  29 
hours  annually. 

2.  Title:  Oil  Record  Book  for  Ships. 
OMB  Control  Number:  2115-0025. 
Summary:  The  Act  to  Prevent 

Pollution  from  Ships  (APPS)  and  the 
International  Convention  for  Prevention 
of  Pollution  from  Ships,  1973,  as 
modified  by  the  1978  Protocol  relating 
thereto  (MARPOL  73/78).  the  Act  and 
the  Convention  require  that  information 
about  oil  (cargo  or  fuel)  be  entered  into 
an  Oil  Record  Book  (CG-4602A).  The 
requirement  appears  at  33  CFR  151.25. 

Need:  This  information  serves  to 
verify  sightings  of  actual  violations  of 
the  APPS  to  determine  the  level  of 
compliance  with  MARPOL  73/78  and  as 
a  means  of  reinforcing  the  discharge 
provisions. 

Respondents:  Operators  of  vessels. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
35,828  hours  annually. 

3.  Title:  Vessel  Identification  System. 
OAfB  Control  Number:  2115-0607. 
Summary:  The  Secretary  of 

Transportation  must  establish  a 
nationwide  vessel-identification  system 
(VIS)  and  centralize  certain  vessel- 
documentation  functions.  VIS  provides 
participating  States  and  territories  with 
access  to  their  own  data  on  numbered 
vessels.  Participation  in  VIS  is 
volimtary. 

Need:  46  U.S.C.  12501  mandates  the 
establishment  of  a  VIS.  33  CFR  part  187 
prescribe  the  requirements  of  VIS. 

Respondents:  Governments  of  States 
and  territories. 

Frequency:  Daily. 

Burden:  The  estimated  burden  is 
5,697  hours  annually. 

Dated:  February  4,  2000. 
G.N.  Naccara, 

Rear  Admiral.  U.S.  Coast  Guard.  Director  of 
Information  and  Technology. 
[FR  Doc.  00-3155  Filed  2-10-00:  8:45  am) 
BH.LJNG  CODE  4»10-1S-I> 


abstracted  below  to  OMB  for  review  and 
comment.  Our  ICRs  describe  the 
information  that  we  seek  to  collect  from 
the  public.  Review  and  comment  by 
OMB  ensure  that  we  impose  only 
paperwork  burdens  commensiu-ate  with 
our  performance  of  duties. 

DATES:  Please  submit  comments  on  or 
before  March  13,  2000. 

ADDRESSES:  Please  send  comments  to 
both  (1)  the  Docket  Management  System 
(DMS),  U.S.  Department  of      i 
Transportation  (DOT),  room  PL^Ol, 
400  Seventh  Street  SW,  Washington,  DC 
20590-0001,  and  (2)  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA),  Office  of  Management  and 
Budget  (OMB),  725  17th  Street  NW, 
Washington,  DC  20503,  to  the  attention 
of  the  Desk  Officer  for  the  USCG. 
Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copying  in 
public  docket  USCG-1999-6334  of  the 
Docket  Management  Facility  between  10 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays;  for 
inspection  and  printing  on  the  internet 
at  http://dms.dot.gov;  and  for  inspection 
from  the  Commandant  (G-SII-2),  U.S. 
Coast  Guard,  room  6106,  2100  Second 
Street  S.W.,  Washington,  DC,  between 
10  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  Dorothy 
Walker,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-9330,  for 
questions  on  the  docket. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OMB.  The  Coast 
Guard  has  already  published  [64  FR 
57181  (October  22,  1999)1  the  60-day 
notice  required  by  OMB.  That  request 
elicited  no  comments. 


DEPARTMENT  OF  TRANSPORTATION      Request  for  Comments 


Coast  Guard 

[USCG-1999-6334] 

Information  Collection  by  Agency 
Under  Review  by  the  Office  of 
Management  and  Budget  (OMB) 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  the 
Information  Collection  Reports  (ICRs) 


The  Coast  Guard  invites  comments  on 
the  proposed  collections  of  information 
to  determine  whether  the  collections  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collections; 
(2)  the  accuracy  of  the  Department's 
estimated  burden  of  the  collections;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections;  and  (4)  ways 
to  minimize  the  burden  of  collections 
on  respondents,  including  the  use  of 
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automated 
other  forms 

Comments 
contain  the 
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must  contain 
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OIRA  are  best 
hill  effect  if 
fewer  days 
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ccjllection  techniques  or 
information  technology, 
to  DMS  or  OIRA,  must 
QMB  Control  Numbers  of  all 
Comments  to  DMS 
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1.  Title 
Requirement 

OMB 

Typeo^ 
currently 

Affected 
managing 
vessels. 

Form(s): 

Abstract 
information 
charterer 
a  vessel  of 
immediately 
there  is  a 
her  vessel 
person  must 
written 
Coast  Guard 

Annual 
estimated 

2.  Title: 
Substance 

OMB 

Typeo^ 
currently 

Affected 
vessels,  o: 

Forms:  N/A 

Abstract: 
information 
charge  of  a 
offshore 
Response 
has  knowled^i 
a  hazardous 

Annual 
estimated 
annually. 

Dated: 


[Collection  Requests 

Vepsel  Reporting 


Cont^l  Number:  2115-0551. 
it:  Extension  of 
ap{  roved  collection. 

'  "ic:  Owners,  charterers, 
operators,  or  agents  of  U.S. 


faci  ity 


G.N.  Naccara, 

Rear  Admiral. 
Information  a 
(FR  Doc.  00-31 
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collection  of 
Requires  the  owner, 
ma  naging  operator,  or  agent  of 
United  States  to 
notify  the  Coast  Guard  if 
to  believe  that  his  or 
be  lost  or  imperiled.  The 
oUow  up  the  report  with 
comnunication  submitted  to  the 
(vithin  24  hoiu-s. 
Es  imated  Burden  Hours:  The 
bu'den  is  137  hours  annually. 
Reiport  of  Oil  or  Hazardous 
charge. 
Contk)!  Number:  2115-0137. 
»/fle  quest:  Extension  of  a 
apj  iroved  collection. 
'  P  iblic:  Persons  in  charge  of 
nsh  ore  or  offshore  facilities. 
fji. 

1  he  collection  of 
I  equires  that  any  person  in 
vessel,  an  onshore  or 

report  to  the  National 
Ce^iter,  as  soon  as  he  or  she 
e  of  any  discharge  of  oil  or 
.ubstance. 
Es  imated  Burden  Hours:  The 
burden  is  7.917  hours 


Febr  ary  4.  2000. 


U.S.  Coast  Guard,  Director  of 

Technology. 
56  Filed  2-10-00;  8:45  am] 
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DEPARTMEI 4T  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Obion  and  Dyer  Counties,  Tennessee 
and  Fulton  County,  Kentucky 

agency:  Federal  Highway 
Administrat  on  (FHWA),  DOT. 


ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Obion  and  Dyer  Counties,  Tennessee 
and  Fulton  County,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Doctor,  Project  Management 
Engineer,  Federal  Highway 
Administration,  640  Grassmere  Park. 
Suite  112.  Nashville.  Tennessee  37211, 
Telephone:  (615)  781-5788. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Tennessee  Department  of 
Transportation  and  the  Kentucky 
Transportation  Cabinet,  will  prepare  an 
Environmental  hnpact  Statement  (EIS) 
on  a  proposal  to  construct  a  foiu-lane 
divided  freeway  in  Obion  and  Dyer 
Counties.  Tennessee  and  Fulton  County, 
Kentucky.  The  proposed  project  would 
involve  improvements  to  existing 
Highway  US  51 /State  Route  (SR)  3  from 
the  interchange  with  Highway  US  412/ 
SR  20  in  Dyer  County.  Tennessee,  north 
to  the  Purchase  Parkway  in  Fulton 
County,  Kentucky,  for  a  distance  of 
about  74  kilometers  (46  miles). 

The  proposed  improvement  is  a 
section  of  independent  utility  of  the 
Congressionally-designated  High 
Priority  Corridor  18,  or  futxire  Interstate 
69.  The  purpose  of  the  corridor  is  to 
improve  international  and  interstate 
trade  and  to  facilitate  economic 
development.  The  proposed  project 
would  also  provide  a  link  between  two 
existing  full  access-controlled  highways 
and  provide  for  future  traffic  capacity 
needs. 

Alternatives  to  be  considered  are:  (1) 
Taking  no  action;  (2)  three  build 
alternatives  consisting  of  upgrading 
sections  of  existing  US  51/SR  3  and 
building  other  sections  on  new  location; 
and  (3)  other  alternatives  that  may  arise 
from  public  and  agency  input. 
Incorporated  into  and  studied  with  the 
various  build  alternatives  will  be  design 
variations  of  grade  and  alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  A  public 
hearing  will  be  held  upon  completion  of 
the  Draft  EIS  and  public  notice  will  be 
given  of  the  time  and  place  of  the 
hearing.  The  Draft  EIS  will  be  available 
for  public  and  agency  review  emd 
comment  prior  to  the  public  hearing.  A 
formal  scoping  meeting  is  planned. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 


addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:'Ianuary  26,  2000. 
Charles  S.  Boyd, 

Tennessee  Division  Administrator,  Nashville. 
[FR  Doc.  00-3272  Filed  2-10-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

[FTA  Docket  No.  FTA-2000-6871] 

Notice  of  Request  for  the  Extension  of 
Currently  Approved  Information 
Collection 

AGENCY:  Federal  Transit  Administration. 

DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  extend  the  following 
currentiy  approved  information 
collection:49  U.S.C.  Section  5312(a) 
Research,  Development,  Demonstration 
and  Training  Projects 
DATES:  Comments  must  be  submitted 
before  April  11,2000. 
ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  United  States 
Department  of  Transportation, 
Centi-alDockets  Office,  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  All  comments  received  will  be 
avcdlable  for  examination  at  the  above 
address  from  10:00  a.m.  to  5:00  p.m., 
e.t..  Monday  through  Friday,  except 
Federal  holidays.  Those  desiring 
notification  of  receipt  of  coirmients  must 
include  a  self-addressed,  stamped 
postcard/envelope. 

FOR  FURTHER  INFORMATION  CONTACT:  49 
U.S.C.  Section  5312(a)  Research, 
Development,  Demonstration  and 
Training  Projects — Mr.  Henry  Nejako, 
Office  of  Research,  Demonstration  and 
Innovation,  (202)  366-0184.  Title:  49 
U.S.C.  Section  5312(a)  Research. 
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Development,  Demonstration  and 
Training  Projects  {OMB  Number:  2132- 
0546). 

BACKGROUND:  49  U.S.C.  Section  5312(a) 
authorizes  the  Secretary  of 
Transportation  to  make  grants  or 
contracts  for  research,  development,  and 
demonstration  projects  that  will  reduce 
urban  transportation  needs,  improve 
mass  transportation  service,  or  help 
transportation  service  meet  the  total 
urbantransportation  needs  at  a 
minimum  cost.  In  carrying  out  the 
provisions  of  this  section,  the  Secretary 
is  also  authorized  to  request  and  receive 
appropriate  information  from  any 
source. 

The  information  collected  is 
submitted  as  part  of  the  application  for 
grants  and  cooperative  agreements  and 
is  used  to  determine  eligibility  of 
applicants.  Collection  of  this 
information  also  provides 
documentation  that  the  applicants  and 
recipients  are  meeting  program 
objectives  and  are  complying  with  FTA 
Circular  6100.1B  and  other  Federal 
requirements. 

Issued:  February  7,  2000. 
Dorrie  Y.  Aldrich, 

Associate  Administrator  for  Administration. 
(FR  Doc.  00-3135  Filed  2-10-00;  8:45  am] 
BILUNG  CODE  4910-S7-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  99-6473  Notice  1] 

Registered  Importers;  Receipt  of 
Applications  for  Determination  of 
inconsequential  Noncompliance 

The  following  companies,  as 
registered  importers  under  49  U.S.C. 
30141(c),  imported  passenger  cars  that 
failed  to  comply  with  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
208.  "Occupant  Crash  Protection":  Auto 
Enterprises,  Inc.,  Dickson  Motor  Sales 
and  Leasing,  Inc..  JM  Motors.  Inc., 
Superior  Auto  Sales.  Inc.,  Auto  Import 
Services,  Inc.,  Laurek  International 
Trade  Service,  Inc.,  Elite  Limited  Auto 
Sales  and  Leasing,  Ltd.,  Champagne 
Imports,  Inc.,  Potsdam  Importers,  Inc., 
International  Vehicle  Importers,  Inc., 
Auto  King,  Inc.,  and  Liphardt  and 
Associates,  Inc.  A  registered  importer  is 
a  firm  recognized  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  as  being  capable  of  modifying 
vehicles  that  are  imported  into  the 
United  States  to  assure  that  they  comply 
with  all  applicable  FMVSS's.  Under 
Section  30147,  registered  importers  are 
obligated  to  notify  owners  and  remedy 


safety  related  defects  and 
noncompliances  in  these  vehicles.  All  of 
the  registered  importers  involved  except 
for  Liphardt  and  Associates,  Inc.,  filed 
appropriate  reports  pursuant  to  49  CFR 
Part  573  "Defect  and  Noncompliance 
Reports."  These  registered  reporters 
have  also  applied  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  Section  30118  and 
30120.  The  basis  of  the  applications  is 
that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

This  notice  of  receipt  of  these 
applications  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  applications. 

The  following  passenger  cars 
("subject  vehicles"),  certified  by  their 
original  manufacturers  as  complying 
with  all  applicable  Canadian  Motor 
Vehicle  Safety  Standards,  do  not 
comply  in  all  respects  with  FMVSS  No. 
208: 

Chrysler  LeBaron,  1994  and  1995  MY 
Dodge  Spirit,  1994  and  1995  MY 
Dodge  Shadow,  1994  and  1995  MY 
Dodge  Viper,  1994  and  1995  MY 
Plymouth  Sundance,  1994  and  1995  MY 
Plymouth  Acclaim,  1994  and  1995  MY 

Description  of  Noncompliance 

The  subject  vehicles  imported  by  the 
petitioners  were  manufactiu^d  on  or 
after  September  1,  1993,  the  date  on 
which  FMVSS  No.  208  first  required  an 
automatic  restraint  for  both  fitjnt 
outboard  seating  positions.  However, 
these  vehicles  are  equipped  with  a 
driver  side  air  bag  and  a  passenger  side 
type  2,  3-point  shoulder/lap  belt  which 
met  the  standard  as  in  effect  before 
September  1,  1993. 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  FMVSS  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided,  either  pursuant  to 
a  petition  fi-om  the  manufactxirer  OI^^ 
registered  importer  or  on  its  own 
initiative,  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
of  the  same  model  year,  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States,  and  certified 
■  under  49  U.  S.C.  301 1 5 ,  and  the  vehicle 
is  capable  of  being  readily  altered  to 
conform  to  all  applicable  FMVSSs. 
NHTSA  has  decided,  on  its  own 
initiative,  that  the  subject  motor 
vehicles  are  substantially  similar  to 
motor  vehicles  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§  30115,  and  of  the  same  model  year 


that  they  are,  and  capable  of  being 
readily  altered  to  conform  to  all 
applicable  FMVSS.  See  63  FR  41617 
(August  4,  1998). 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  has 
been  determined  eligible  for  entry.  The 
subject  vehicles  were  imported  from 
Canada  under  the  VSA-1  eligibility 
code,  assigned  to  all  Canadian  vehicles 
that  the  Administrator  decided  to  be 
eligible  for  importation.  Docimientation 
substantiating  compliance  of  the  subject 
vehicles  with  the  FMVSS  was  submitted 
to  NHTSA  after  importation.  NHTSA 
then  reviewed  the  submissions  and.  for 
the  vast  majority  of  the  affected 
vehicles,  issued  a  decision  letter 
advising  that  the  submitted 
documentation  was  acceptable.  In 
September  1995,  NHTSA  informed  the 
importers  that  the  amended 
requirements  of  FMVSS  No.  208  had  not 
been  met.  The  importers  had 
misunderstood  FMVSS  No.  208  and  had 
believed  the  passenger-side  restraint 
could  be  a  manual  belt  when  the 
driver's  side  was  air  bag  equipped.  This 
configuration  was  permissible  until 
September  1. 1993.  This  provision 
expired  after  that  date,  requiring 
automatic  restraints  on  both  sides. 
When  this  matter  was  brought  to  the 
attention  of  the  registered  importers, 
they  stopped  importing  vehicles  not 
meeting  FMVSS  No.  208. 

Arguments  by  Importers 

A  detailed  chronology  of  the 
circumstances  leading  to  this  notice  is 
contained  in  the  "Notification  of  E)efect 
pursuant  to  49  CFR  573  and  Petition 
pursuant  to  49  CFR  556  for  exemption 
from  recall  based  on 
inconsequentiality,"  dated  September 
14,  1998,  submitted  by  Superior  Auto 
Sedes,  Inc.  Several  of  the  other  registered 
importers  affected  joined  in  this 
petition. 

A  summary  of  petitioners'  arguments 
follows: 

The  remedy  for  the  affected  vehicles  would 
be  either  the  installation  of  an  automatic  seat 
belt  or  passenger  side  air  bag.  Both  of  these 
options  may  not  increase  vehicle  .safety. 

NHTSA  has  recently  revised  the  passenger 
side  air  bag  requirements,  due  to  concerns 
regarding  the  extensive  force  of  the  air  bag 
deployment.  Any  air  bag  system  installed  as 
a  remedy  for  the  affected  vehicles  would  not 
meet  the  revised  criteria.  Thus,  the  remedy 
MTould  require  installation  of  old  technology 
air  bags.  The  owners  of  these  vehicles  could 
■even  petition  NHTSA  for  permission  to 
disable  this  safety  feature. 
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restraint  requirement  went 
hi  in  too  few  states  adopted 
ses  t  belt  laws.  These  laws  have 
)ted  in  all  states  but  one.  All 
vehicles  were  sold  in 
se^  belt  usage  states.  It  is  against 
1  the!  e  states  to  be  unbelted.  The 
f  an  automatic  seat  belt  would 
re  dundant,  since  the  passengers 
be  belted. 

I'ehicles  are  1994  and  1995 
vehicles.  Therefore,  they  are  at 
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passive  restrai  its. 

For  these  re  isons,  the  installation  of  a 
passive  restrai  nt  in  these  few  vehicles 
involved  will  lot  result  in  a  significant 
addition  to  vepicb  safety. 
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Issued  on:  February  7,  2000 
Stephen  R.  Ki  atzke. 
Acting  Associate 
Performance 
[FR  Doc.  00-3193 

BILUNG  CODE  4  l10-5»-P 


Administrator  for  Safety 
I  'tandards. 

Filed  2-10-00;  8:45  am] 


Surface  Transportation  Board 

[Section  Sa  Application  No.  61  (Sub-No.  6)] 

National  Classification  Committee- 
Agreement 

agency:  Surface  Transportation  Board. 
ACTION:  Request  for  proposals  and 
comments. 

summary:  The  Surface  Transportation 
Board  (Board)  seeks  suggested 
methodologies  for  increasing  shipper 
participation  in  the  classification 
process,  as  required  by  the  Board's 
decisions  in  National  Classification 
Committee — Agreement,  Section  5a 
Application  No.  61  (STB  served  Dec.  18, 
1998,  and  February  11,  2000). 
DATES:  Opening  proposals  and 
comments  are  due  April  11,  2000.  Reply 
comments  are  due  May  11,  2000. 
Rebuttals  are  due  June  12,  2000.' 
ADDRESSES:  Send  an  original  and  10 
copies  of  proposals,  comments,  and 
replies,  referring  to  "Section  5a 
Apphcation  No.  61  (Sub-No.  6)"  to: 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  1-800- 
877-8339.] 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decisions,  which  are 
available  on  the  Board's  website  at 
"WWW.STB.DOT.GOV". 

Decided:  February  4,  2000. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes,  and  Commissioner 
Clybum. 

Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-3239  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  4915-Ofr-P 


*  Arguing  ttiat  the  instant  proceeding  is 
essentially  an  investigation,  NCC  has  filed  a  motion, 
to  which  replies  were  filed  by  The  National 
Industrial  Transportation  League  and  by  the  Health 
and  Personal  Care  Distribution  Conference.  Inc.  and 
National  Small  Shipments  Traffic  Conference,  Inc., 
asking  for  a  procedural  schedule  under  which  it 
will  be  permitted  to  open  and  close  the  record.  We 
understand  why  NCC  might  want  to  open  and  close 
in  order  to  seek  to  limit  the  debate  to  whatever 
proposal  it  decides  to  file  at  the  outset.  But  we  have 
already  held  extensive  proceedings,  in  which  NCC 
has  made  several  Tilings,  and  in  which  we  have 
already  determined  that  NCC's  procedures  should 
be  modified.  As  a  result,  we  believe  that  parties  in 
addition  to  NCC  should  have  an  opportunity  to 
present  their  proposals  as  an  initial  matter.  We  are, 
however,  providing  all  parties  with  an  opportunity 
to  respond  to  any  initial  proposals  or  comments 
made,  and  we  are  providing  each  party  that  makes 
an  initial  Hling  with  a  further  opportunity  to 
present  rebuttal  evidence  and  argument  in  response 
to  any  comments  addressing  its  initial  filing. 


Surface  Transportation  Board 

[Section  5a  Application  No.  1  (Sub-No.  10)] 

Household  Goods  Carriers  Bureau 
Committee — Agreement 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Request  for  comments. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  requests  comments  on 
whether  approval  of  the  rate  bureau 
agreement  of  the  Household  Goods 
Carriers  Bureau  Committee  (HGB)  ought 
to  be  conditioned  on  reductions  in 
"benchmark"  rates  to  prevailing  levels 
of  market  based  rates. 

DATES:  Comments  are  due  by  March  27, 
2000;  replies  are  due  March  13,  2000. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  and  replies, 
referring  to  "Section  5a  Application  No. 
1  (Sub-No.  10)"  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  565-1600. 
[TDD  for  the  hearing  impaired:  1-800- 
877-8339.] 

SUPPLEMENTARY  INFORMATION:  In  our 
decisions  in  EC-MAC  Motor  Carriers 
Service  Association.  Inc.,  et  al..  Sec.  5a 
Application  No.  118  (Amendment  No. 
1),  et  al.  (STB  served  Dec.  18,  1998,  and 
February  11,  2000)  (EC-MAQ  (which 
are  available  on  the  Board's  website  at 
"WWW.STB.DOT.GOV"),  we 
conditioned  renewal  of  motor  carrier 
rate  bureau  agreements  under  49  U.S.C. 
13703  on  reductions  of  collective  rates 
to  prevailing  competitive  rate  levels.  In 
its  renewal  application,  HGB  does  not 
address  how  the  concerns  expressed  in 
EC-MAC  apply  to  the  traffic  carried  by 
its  members.  It  does,  however,  appear  to 
us  that  HGB  serves  as  a  forum  in  which 
members  collectively  set  benchmark 
rates,  from  which  the  actual  rates  paid 
by  many  householders  are  discoimted. 
Therefore,  before  acting  on  HGB's 
application,  we  are  seeking  comment  on 
whether  any  immunity  granted  to  HGB 
ought  to  be  conditioned  on  reductions 
in  benchmark  rates  to  prevailing  levels 
of  market  based  rates  and,  if  so, 
methodologies  that  can  be  used  to  adjust 
the  collectively  set  rates  to  market-based 
levels. 

Decided:  February  4,  2000. 
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By  the  Board,  Chairman  Morgan.  Vice 
Chairman  Burkes,  and  Commissioner 
Clybum. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  00-3238  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  491&-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Sec.  5a  Application  No.  118  (Sub-No.  2), 
et  al.] 

EC-MAC  Motor  Carriers  Service 
Association,  inc.,  et  al.^ 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Request  for  proposals  and 
comments. 

summary:  The  Surface  Transportation 
Board  (Board)  seeks  suggested 
methodologies  that  the  motor  carrier 
rate  bureaus  that  have  applied  for 
renewal  of  their  operating  authority  can 
use  to  adjust  the  collective  rates 
established  by  their  bureaus  to 
prevailing  levels  of  market  based  rates, 
as  required  by  the  Board's  decisions  in 
EC-MAC  Motor  Carriers  Service 
Association,  Inc.,  et  ah.  Sec.  5a 
Application  No.  118  {Amendment  No. 
1),  et  al.  (STB  served  Dec.  18, 1998,  and 
Feb.  11,2000). 

DATES:  Opening  proposals  or  comments 
are  due  April  11,  2000.  Reply  comments 
are  due  May  11,  2000. 
ADDRESSES:  Send  an  original  and  10 
copies  of  proposals,  comments,  and 
replies,  referring  to  "Section  5a 
Application  No.  118  (Sub-No.  2),  et 
al.,"  to:  Surface  Transportation  Board, 
Office  of  the  Secretary,  Case  Control 
Unit,  1925  K  Street,  NW.,  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  565-1600. 


'  This  proceeding  embraces  the  following  other 
motorcarrier  rate  bureau  renewal 
applications:Poc//jc  Inland  Tariff  Bureau,  Inc. — 
Renewal  of  Agreement.  Section  5a  Application  No. 
22  (Sub-No.  ay.The  New  England  Motor  Rate 
Bureau,  Inc.,  Section  5a  Application  No.  25  (Sub- 
No.  9);  Middlewest  Motor  Freight  Bureau,  Inc. — 
Renewal  of  Agreement.  Section  5a  Application  No. 
34  (Sub-No.  10);  Niagara  Frontier  Tariff  Bureau. 
Inc.,  Section  5a  Application  No.  45  (Sub-No.  16); 
Southern  Motor  Carriers  Rate  Conference,  Inc.. 
Section  5a  Application  No.  46  (Sub-No.  21); 
Carriers  Traffic  Association — Agreement,  Section  5a 
Application  No.  55  (Amendment  No.  2);  Machinery 
Haulers  Association  Inc. — Agreement,  Section  5a 
Application  No.  58  (Sub-No.  4);  Rocky  Mountain 
Motor  Tariff  Bureau,  Inc.,  Section  5a  Application 
No.  60  (Sub-No.  11);  Nationwide  Bulk  Trucking 
Association,  Inc. — Agreement,  Section  5a 
Application  No.  63  (Sub-No.  4);  Western  Motor 
Tariff  Bureau,  Inc — Agreement.,  Section  5a 
Application  No.  70  (Sub-No.  12);  and  Willamette 
Tariff  Bureau,  Inc. — Renewal  of  Agreement,  STB 
Section  5a  Agreement  No.  116  (Sub-No.  1). 


[TDD  for  the  hearing  impaired:  1-800- 

877-8338.] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board's  decisions,  which  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  February  4,  2000. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes,  and  Commissioner 
Clybum. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  00-3136  Filed  2-10-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Section  5a  Application  No.  9  (Amendment 
No.  8)] 

Application  of  the  National  Motor  Bus 
Traffic  Association,  inc.,  for  Extended 
Approval  of  its  Conformed  Agreement 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Request  for  comments. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  seeks  comments  on 
whether  the  Board  should  approve  the 
application  of  the  National  Motor  Bus 
Traffic  Association,  Inc.  (NBTA),  for 
extended  approval  of  its  rate  bureau 
agreement. 

DATES:  Opening  comments  are  due 
March  13,  2000.  Reply  comments  are    . 
due  March  27,  2000. 
ADDRESSES:  Send  an  original  and  10 
copies  of  comments  and  replies, 
referring  to  "Sec.  5a  Application  No.  9 
(Amendment  No.  8),"  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
[TDD  for  the  hearing  impaired:  1-800- 
877-8339.] 

SUPPLEMENTARY  INFORMATION:  In  our 
decision  and  notice  issued  today  in  EC- 
MAC  Motor  Carriers  Service 
Association,  Inc.,  et  al..  Section  5a 
Application  No.  118  (Sub-No.  2),  et  al. 
[EC-MAC)  (which  are  available  on  the 
Board's  website  at 

"WWW.STB.DOT.GOV"),  we  expressed 
concern  with  the  way  in  which  motor 
freight  carrier  rate  bureaus  collectively 
set  "benchmark"  class  rates,  from  which 
discount  rates  may  be  offered  to  many, 
but  not  all,  shippers.  We  indicated  our 
intent  to  approve  the  rate  bureau 
agreements  of  the  motor  freight  bureaus 
only  if  class  rates  were  reduced  to 
market-based  levels,  and  we  requested 


public  input  on  ways  in  which  to 
achieve  our  objective. 

NBTA  has  asked  to  have  its  agreement 
approved.  It  states  that,  while  it  does 
file  tariffs  on  behalf  of  its  member 
carriers,  its  members  express  their  rates 
in  dollars  and  cents,  and  not  as 
discounts  off  of  collectively-established 
bureau  rates.  Thus,  it  states  that  the 
issues  over  which  we  expressed  concern 
in  the  EC-MAC  proceeding  should  not 
be  factors  in  our  consideration  of  its 
agreement. 

We  tend  to  agree  with  NBTA  that  the 
issues  about  which  we  raised  concerns 
in  EC-MAC  should  not  be  of  concern 
here.  Nonetheless,  any  person  who 
believes  tkat  we  should  initiate  further 
proceedings  of  the  sort  that  we  are 
pursuing  in  EC-MAC,  or  that  the 
agreement  should  be  disapproved  or 
conditioned  for  other  reasons  may  file 
comments. 

Decided:  February  4,  2000. 

By  the  Board,  Chairman  Morgan.  Vice 
Chairman  Burkes,  and  Commissioner 
Clybum. 

Vernon  A.  Williams, 

Secretary, 

(FR  Doc.  00-3137  Filed  2-10-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
Release  of  Waybill  Data 

The  Surface  Transportation  Board  has 
received  requests  from  Sidley  &  Austin 
on  behalf  of  Norfolk  Southern 
Corporation  and  Norfolk  Southern 
Railway  Company  (WB568— 1/3/2000). 
from  Stephen  Brown  (WB569— 2/1/ 
2000),  and  from  Sidley  &  Austin  on 
behalf  of  Canadian  Pacific  Railway 
Company,  Soo  Line  Railroad  Company, 
St.  Lawrence  and  Hudson  Railway  Co. 
Limited,  and  Delaware  and  Hudson 
Railway  Co.,  Inc.  (WB4 71-5— February 
4,  2000)  for  permission  to  use  certain 
data  from  the  Board's  Carload  Waybill 
Samples.  A  copy  of  the  requests  may  be 
obtained  from  the  Office  of  Economics, 
Environmental  Analysis,  and 
Administration. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
requests,  they  should  file  their 
objections  with  the  Director  of  the 
Board's  Office  of  Economics, 
Environmental  Analysis,  and 
Administration  within  14  calendar  days 
of  the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  are  codified  at  49 
CFR  1244.8.  ' 
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Contact:  Jafies  A.  Nash,  (202)  565- 
1542. 

Vernon  A.  Wil|iains, 

Secretary. 

(FR  Doc.  0O-32J40  Filed  2-10-00;  8:45  am) 
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DEPARTMEffT  OF  THE  TREASURY 

Submission  ^or  0MB  review;  Comment 
Request       j 

February  4,  2000. 

The  Department  of  the  Treasury  has 
submitted  tha  following  public 
information  oollection  requirement(s)  to 
0MB  for  revijw  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
subniission(sl  may  be  obtained  by 
calling  the  Treasury  Biueau  Clearance 
Officer  listed.  Comments  regarding  this 
information  cpllection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Tr<  asury  Department 
Clearance  Of!  icer.  Department  of  the 
Treasury,  Roc  m  2110, 1425  New  York 
Avenue,  NW.  Washington,  DC  20220. 
DATES:  Writte  a  comments  should  be 
received  on  or  before  March  13,  2000,  to 
be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

0MB  Numier  1512-0002. 

Form  Number:  ATF  F  1600.7. 

Type  of  Renew:  Extension. 

Title:  ATF  pistribution  Center 
Contractor  Siirvey. 

Descriptioi\:  Information  provided  on 
ATF  F  1600.7]  is  used  to  evaluate  the 
Biueau's  Distribution  Center  contractor 
and  the  serviqes  it  provides  the  users  of 
ATF  forms  ai^d  publications. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
21,000. 

Estimated  Burden  Hours  Per 
Respondent:  i  minutes. 

Frequency  ^f  Response:  On  occasion. 

Estimated  '.  'otal  Reporting  Burden: 
168  hours. 

OMB  Numl  er  1512-0020. 

Form  Num  )er;  ATF  F  9  (5320.9). 

Type  ofRe^  iew:  Extension. 

Title:  Appl  cation  and  Permit  for 
Permanent  Ej  portation  of  Firearms. 

DescriptioT, :  This  form  is  used  to 
obtain  permii  sion  to  export  firearms 
and  services  i  is  a  vehicle  to  allow  either 
the  removal  o  f  the  firearm  from 
registration  ii  i  the  national  Firearms 
Registration  a  nd  Transfer  Record  or 
coUection  of  an  excise  tax.  It  is  used  by 
Federal  firear  ms  licensees  and  others  to 
obtain  a  bene  it  and  by  ATF  to 
determine  an  1  collect  taxes. 


Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
70. 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,050  hoiu^. 

OMB  Number:  1512-0022. 

Form  Number:  ATF  F  5320.20. 

Type  of  Review:  Extension. 

Title:  Application  to  Transport 
Interstate  or  Temporarily  Export  Certain 
National  Firearms  Act  (NFA)  Firearms. 

Description:  This  form  is  used  to 
request  permission  to  move  certain  NFA 
firearms  in  interstate  or  foreign 
commerce. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
800. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
400  hours. 

OMB  Number:  1512-0341. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5150/8. 

Type  of  Review:  Extension. 

Title:  Stills:  Notices,  Registration,  and 
Records. 

Description:  The  information 
collection  is  used  to  accoiuit  for  and 
regulate  the  distillation  of  distilled 
spirits  to  protect  the  revenue  and  to 
provide  for  identification  of  distillers. 
'  Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
10. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  21  hours. 

OMB  Number:  1512-0354. 

Recordkeeping  Requirement  ID 
Numbdr:  ATF  REC  5170/3. 

Type  of  Review:  Extension. 

Title:  Stills:  Retain  Liquor  Dealers 
Records  of  Receipts  of  Alcoholic 
Beverages  and  Commercial  Invoices. 

Description:  Audit  trail  records  show 
amount  purchased  and  from  whom; 
complete  final  audit  trail  established  at 
distilled  spirits  plant.  Protection  of  the 
revenue.  The  collection  of  information 
is  contained  in  27  CFR  194.234. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
455,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 


OMB  Number:  1512-0357. 

Recordkeeping  Requirements  ID 
Number:  ATF  REC  5170/6. 

Type  of  Review:  Extension. 

Title:  Wholesale  Dealers  Applications, 
Letterheads,  and  Notices  Relating  to 
Operations  (variations  in  format  or 
preparation  of  records). 

Description:  This  recordkeeping 
requirement  pertains  only  to  those 
wholesale  liquor  and  beer  dealers 
submitting  applications  for  a  variance 
from  the  regulations  dealing  with 
preparation,  format,  type  or  place  of 
retention  of  records  of  receipt  or 
disposition  for  alcoholic  beverages. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1,029. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  515  hours. 

OMB  Number:  1512-0384. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5620/2. 

Type  of  Review:  Extension. 

Title:  Airlines  Withdrawing  Stock 
from  Customs  Custody. 

Description:  Airlines  may  withdraw 
tax  exempt  distilled  spirits,  wine,  and 
beer  fi-om  Customs  custody  for  foreign 
flights.  Required  record  shows  amount 
of  spirits  and  wine  withdrawn  and  flight 
identification;  also  has  customs 
certification;  enables  ATF  to  verify  that 
tax  is  not  due;  allows  spirits  and  wines 
to  be  traced  and  maintains 
accountability.  Protects  tax  revenue. 
The  collection  of  information  is 
contained  in  27  CFR  252.80  and  252.81. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
25. 

Estimated  Burden  Hours  Per 
Recordkeeper:  100  bom's. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping  . 
Burden:  2,500  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

OMB  Reviewer  Alexander  T.  Himt 
(202)  395-7860  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  00-3165  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  481fr-13-U 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

February  4,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  13,  2000  to 
be  assured  of  consideration. 

Departmental  Offices/Intemational 
Portfolio  Investment  Data  Systems/ 
Office  of  Program  Services 

OMB  Number:  1505-0018. 

Form  Number:  International  Capital 
Form  BL-2/BI^2{SA). 

Type  of  Review:  Extension. 

Title:  Treasury  International  Capital 
Form  BL-2/,  Custody  Liabilities  of 
Reporting  Banks,  Brokers  and  Dealers  to 
Foreigners,  Payable  in  Dollars. 

Description:  Form  BL-2/BL-2(SA)  as 
required  by  law  (22  USC  95a,  22  USC 
286f  and  3103).  It  is  designed  to  collect 
timely  and  reliable  information  on  U.S. 
international  capital  movements, 
including  data  on  the  custody  liabilities 
of  banks,  other  depository  institutions, 
brokers  and  deeders  vis-a-vis  foreigners, 
payable  in  dollars. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
125. 

Estimated  Burden  Hours  Per 
Respondent:  5  hours. 

Frequency  of  Response:  Monthly, 
Semi-annually. 

Estimated  Total  Reporting  Burden: 
7,500  hours. 

OMB  Number:  1505-0020. 

Form  Number:  International  Capital 
Form  BQ-2,  Parts  1  and  2. 

T^e  of  Review:  Extension. 

Title:  Treasury  International  Capital 
Form  BQ-2: 

Part  1:  Liabilities  to,  and  Claims  on, 
Foreigners  of  Reporting  Bank,  Broker  or 
Dealer;  and 

Part  2:  Domestic  Customers'  Claims 
on  Foreigners  Held  by  Reporting  Bank, 
Broker  or  Dealer,  Payable  in  foreign 
Currencies. 

Description:  Form  BQ-2  is  required 
by  law  (22  USC  95a,  22  USC  286f  and 


3103).  It  is  designed  to  collect  timely 
and  reliable  information  on  U.S. 
international  capital  movements, 
including  data  on  liabilities  and  claims, 
payable  in  foreign  currencies,  of  banks, 
other  depository  institutions,  brokers 
and  dealers,  and  their  domestic 
customers  vis-a-vis  foreigners. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
225. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
3,600  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
N.W.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  00-3166  Filed  2-10-00;  8:45  am] 
BILUNG  CODE  4810-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 


February  4,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  13,  2000,  to 
be  assured  of  consideration. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0001. 

Form  Number:  Customs  Forms  1302, 
1302A.  7509,  7533  and  7533C. 

Type  of  Review:  Extension. 

Title:  Transportation  Manifest  (Cargo 
Declaration). 

Description:  Transportation  Manifest 
(Cargo  Declarations)  are  essential  to 
Customs  for  the  control  of  cargo  and  for 


pre-arrival  targeting  of  shipments  for 
enforcement  examination  purposes. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
26,000. 

Estimated  Burden  Hours  Per 
Respondent:  34  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,410,000  hours. 

OMB  Number:  1515-0002. 

Form  Number:  Customs  Form  7507. 

Type  of  Review:  Extension. 

Title:  General  Declaration. 

Description:  This  collection  of 
information  is  used  to  document 
clearance  by  the  arriving  aircraft  at  the 
required  inspectional  facilities  and 
inspections  by  appropriate  regulatory 
agency  staffs. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Other  (on 
arrival). 

Estimated  Total  Reporting  Burden: 
49,950  hours. 

OMB  Number:  1515-0204. 

Form  Number:  Customs  Form  434. 

Type  o/flevietv:  Extension. 

Title:  North  American  Free  Trade 
Agreement  (NAFTA)  Certificate  of 
Origin. 

Description:  The  objects  of  NAFTA 
are  to  eliminate  barriers  to  trade  in 
goods  and  services  between  the  United 
States,  Mexico,  and  Canada;  facilitate 
conditions  of  fair  competition  within 
the  free  trade  area;  liberalize 
significantly  conditions  for  investments 
within  the  free  trade  area;  establish 
effective  procedures  for  the  joint 
administration  of  the  NAFTA;  and  the 
resolution  of  disputes. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
25,760  hours. 

Clearance  Officer:  J.  Edgar  Nichols 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Ronald  Reagan  Building,  1300 
Pennsylvania  Avenue,  N.W.,  Room 
3.2.C,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
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and  Budget,  Rbom 
Executive  Of^e 
DC  20503. 


Lois  K.  Holland 

Departmental 
[FR  Doc.  00-31*7 
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Building,  Washington. 


Report: 


s  Management  Officer. 
Filed  2-10-00;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Community  DBvelopment  Financial 
Institutions  F<ind 

Opsn  IMaetinq  of  the  Community 
Dsvalopmsnt  jAdvlsory  Board 


Comi^unity  Development 

tutions  Fund,  Department 


AGENCY: 

Financial  Inst 

of  the  Treasur  r 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  Thi !  notice  announces  the 
next  meeting  of  the  Community 
Development  \dvisory  Board  which 
provides  advice  to  the  Director  of  the 
Community  Development  Financial 
Institutions  Fuid. 
DATES:  The  neect  meeting  of  the 
Community  Development  Advisory 
Board  will  be  held  on  Thursday, 
February  24,  2000  at  10:00  a.m. 
ADDRESSES:  The  Community 
Development  Wdvisory  Board  meeting 
will  be  held  at  the  Treasury  Executive 
Institute.  1253  22nd  Street,  NW.,  Suite 
500,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Community  DJevelopment  Financial 
Institutions  Find  (the  "Fund"),  U.S. 
Department  of  the  Treasury,  601  13th 
Street,  NW,  Suite  200  South, 
Washington,  DC,  20005,  (202)  622-8662 
(this  is  not  a  ti  ill  free  number).  Other 
information  r^arding  the  Fund  and  its 
programs  may  be  obtained  through  the 
Fund's  websilB  at  http://wvsrw.treas.gov/ 
cdfi.  I 

SUPPl£MENTARY  INFORMATION:  Section 
104(d)  of  the  Community  Development 
Banking  and  financial  Institutions  Act 
of  1994  (12  UJS.C.  4703(d))  estabhshed 
the  Conunimiiy  Development  Advisory 
Board  (the  "Apvisory  Board").  The 
charter  for  the  Advisory  Board  has  been 
filed  in  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended  (5 
U.S.C.  App.),  pnd  with  the  approval  of 
the  Secretary  bf  the  Treasury. 

The  functic^  of  the  Advisory  Board  is 
to  advise  the  Director  of  the  Fund  (who 
has  been  delegated  the  authority  to 
administer  th«  Fund)  on  the  policies 
regarding  the  activities  of  the  Fund.  The 
Fund  is  a  wh(  lly  owned  corporation 
within  the  De  lartment  of  the  Treasury. 
The  Advisory  Board  shall  not  advise  the 
Fund  on  the  ( ranting  or  denial  of  any 


particular  application  for  monetary  or 
non-monetary  awards.  The  Advisory 
Board  shall  meet  at  least  annually. 

It  has  been  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  therefore 
regulatory  impact  analysis  is  not 
required.  In  addition,  this  document 
does  not  constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

The  next  meeting  of  the  Advisory 
Board,  all  of  which  will  be  open  to  the 
public,  will  be  held  at  the  Treasury 
Executive  Institute,  located  at  1255 
22nd  Street,  NW,  Suite  500, 
Washington,  DC,  on  Thursday,  February 
24,  2000  at  10:00  a.m.  The  room  will 
accommodate  30  members  of  the  public. 
Seats  are  available  on  a  first-come,  first- 
served  basis.  Participation  in  the 
discussions  at  the  meeting  will  be 
limited  to  Advisory  Board  members  and 
Department  of  the  Treasury  staff. 
Anyone  who  would  like  to  have  the 
Advisory  Board  consider  a  written 
statement  must  submit  it  to  the  Fimd,  at 
the  address  of  the  Fund  specified  above 
in  the  For  Further  Information  Contact 
section,  by  4:00  p.m.,  Monday,  February 
21,  2000.  The  meeting  will  include  a 
report  from  director  Lazar  on  the 
activities  of  the  CDFI  Fimd  since  the  last 
Advisory  Board  meeting,  including 
programmatic,  fiscal  and  legislative 
initiatives  for  the  years  2000  and  2001. 

Authority:  12  U.S.C.  4703;  Chapter  X,  Pub. 
L.  104-19.  109  Stat.  237. 

Ellen  Lazar, 

Director.  Community  Development  Financial 

Institutions  Fund. 

[FR  Doc.  00-3367  Filed  2-9-00;  3:21  pm] 

BILUNO  COOe  4S10-70-P 


DEPARTIMENT  OF  THE  TREASURY 

Bureau  of  tlie  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  teike  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  For 


Disposition-United  States  Savings 
Bonds/Notes  and/or  Related  Checks 
Owned  by  Decedent  Whose  Estate  is 
Being  Settled  Without  Administration. 

DATES:  Written  comments  should  be 
received  on  or  before  April  11,  2000,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  For  Dispostion — 
United  States  Savings  Bonds/Notes  and/ 
or  Related  Checks  Owned  by  Decedent 
Whose  Estate  Is  Being  Settled  Without 
Administration. 

OMB  Number:  1535-0118. 

Fonn  Number:  PD  F  5336. 

Abstract:  The  information  is 
requested  to  support  a  request  for 
distribution  when  a  decedent's  estate  is 
not  being  administered. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
80,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  40,000. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Dated:  February  7,  2000. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  00-3182  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  481(K39-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubhc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Certificate  by  Legal 
Representative(s)  of  Decedent's  Estate, 
During  Administration,  of  Authority  to 
Act  and  of  Distribution  Where  Estate 
Holds  No  More  Than  $1000  (face 
amount)  United  States  Savings  and 
Retirement  Securities,  Excluding  Checks 
Representing  Interest. 
DATES:  Written  comments  should  be 
received  on  or  before  April  11,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersbiurg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certificate  By  legal 
Representative(s)  of  Decedent's  Estate, 
During  Administration,  Of  Authority  To 
Act  and  Of  Distribution  Where  Estate 
Holds  No  More  Than  $1000  (face 
amount)  United  States  Savings  and 
Retirement  Securities,  Excluding  Checks 
Representing  Interest. 

OMB  Number:  1535-0060. 

Form  Number:  PD  F  2488-1. 

Abstract:  The  information  is 
requested  to  establish  legal 
representative  of  a  decedent's  estate 
authority  to  act  and  request  disposition 
of  securities. 


Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
6,300. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,575. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  7,  2000. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  00-3183  Filed  2-10-00;  8:45  am] 

BILUNG  CODE  4610-39-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Fund  Availability  Under  the  VA 
Homeless  Providers  Grant  and  Per 
Diem  Program 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  is  announcing  the  availability  of 
funds  of  operational  assistance  under 
the  per  diem  component  of  VA's 
Homeless  Providers  Grant  and  Per  Diem 
Program.  Specifically,  programs  or 
components  or  programs  that  have  not 
previously  applied  for  or  received  per 
diem  in  connection  with  a  grant  under 
VA's  Homeless  Providers  Grant  and  Per 
Diem  Program  are  eligible.  This  Notice 
contains  information  concerning  the 
program,  application  process,  and 
amount  of  funding  available. 
DATES:  An  original  completed  and 
collated  per  diem  application  (plus  two 


completed  collated  copies)  for 
assistance  under  the  VA  Homeless 
Providers  Grant  and  Per  Diem  Program 
must  be  received  in  Mental  Health 
Strategic  Healthcare  Group, 
Washington,  DC,  by  4:00  PM  Eastern 
Time  on  March  29,  2000.  Applications 
may  not  be  sent  by  facsimile  (FAX).  In 
the  interest  of  fairness  to  all  competing 
applicants,  this  deadline  is  firm  as  to 
date  and  hour,  and  VA  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  material  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems. 
FOR  A  COPY  OF  THE  APPLICATION  PACKAGE, 
CONTACT:  The  Grant  and  Per  Diem 
Program  at  (toll-free)  1-877-332-0334. 
For  a  document  relating  to  the  VA 
Homeless  Providers  Grant  and  Per  Diem 
Program,  see  the  final  rule  codified  at  38 
CFRPart  17.700. 

SUBMISSION  OF  APPLICATION:  An  original 
completed  and  collated  per  diem 
application  (plus  two  copies)  must  be 
submitted  to  the  following  address: 
Mental  Health  Strategic  Healthcare 
Group  (116E),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW, 
Washington,  DC  20420.  Applications 
must  be  received  in  the  Mental  Health 
Strategic  Healthcare  Group  by  the 
application  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Casey,  VA  Homeless  Providers 
Grant  and  Per  Diem  Program,  Mental 
Health  Strategic  Healthcare  Group 
(116E),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW,  Washington. 
DC  20420;  (toll-free)  1-877-332-0334. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  announces  the  availability  of 
funds  for  assistance  under  VA's 
Homeless  Providers  Grant  and  Per  Diem 
Program  for  eligible  programs, 
established  after  November  10,  1992,  or 
expanded  after  November  30,  1999,  that 
have  not  previously  applied  for  or 
received  per  diem  in  connection  with  a 
grant  (see  38  CFR  17.716).  This  program 
is  authorized  by  Public  Law  102-590, 
the  Homeless  Veterans  Comprehensive 
Service  Programs  Act  of  1992,  as 
amended.  Funding  applied  for  under 
this  Notice  may  be  used  for  aid  for 
service  centers  and  supportive  housing. 
Funding  will  be  in  the  form  of  per  diem 
payments  issued  to  eligible  entities  for 
an  expected  period  not  to  exceed  24 
months,  subject  to  availability  of  fimds. 
For  eligibility  criteria  please  refer  to  38 
CFRPart  17.716. 

Authority:  VA's  Homeless  Providers  Grant 
and  Per  Diem  Program  is  authorized  by 
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create  approximately  1 ,500  additional 
community-based  beds  for  homeless 
veterans.  In  later  years,  continued 
payment  is  subject  to  availability  of 
funds. 

Application  Requirements 

•     The  specific  per  diem  application 
requirements  will  be  specified  in  the 
application  package.  The  package 
includes  all  required  forms  and 
certifications.  Conditional  selections 
will  be  made  based  on  criteria  described 
in  the  application.  Applicants  who  are 
conditionally  selected  will  be  notified  of 
the  additional  information  needed  to 
confirm  or  clarify  information  provided 
in  the  application.  Applicants  will  then 
have  approximately  one  month  to 
submit  such  information.  If  an  applicant 
is  unable  to  meet  any  conditions  for  per 


diem  award  within  the  specified  time 
frame,  VA  reserves  the  right  to  not 
award  funds  and  to  use  the  funds 
available  for  other  applicants.  Grant 
recipients  need  not  reapply  for  per  diem 
for  programs  covered  by  the  grant.  Per 
Diem  for  these  programs  is  requested  in 
the  grant  application  and  paid  at  the 
time  of  grant  project  completion. 
However,  if  such  entities  desire  per 
diem  for  programs  not  funded  by  a  grant 
award  under  VA's  Homeless  Providers 
Grant  and  Per  Diem  Program,  an 
application  responding  to  this  NOFA  is 
required. 

Dated:  January  31,  2000. 
Togo  D.  West,  Jr., 
Secretary  of  Veterans  Affairs. 
(FR  Doc.  00-2968  Filed  2-8-00;  8:45  am] 
BILUNG  CODE  8320-01-M 
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DEPARTMEN  f  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR -4557-N-06] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Officfe  of  the  Assistant 
Secretary  for  ( lomraunity  Planning  and 
Development.  HUD. 
action:  Notic< . 


summary:  Thi  i  Notice  identifies 
unutilized,  ur  derutilized,  excess,  and 
surplus  Feder  d  property  reviewed  by 
HUD  for  suita  )ility  for  possible  use  to 
assist  the  honieless. 
FOR  FURTHER  IflFORMATtON  CONTACT: 
Clifford  Taffetl  room  7262,  Department 
of  Housing  an  1  Urban  Development, 
451  Seventh  Street,  SW,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TDD  number  :  or  the  hearing-  and 
speech-impaiied  (202)  708-2565  (these 
telephone  nur  ibers  are  not  toll-free),  or 
call  the  toll-froe  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTAF  Y  INFORMATION:  In 
accordance  w  th  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Ass  stance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD 
reviewed  in  1'  (99  for  suitability  for  use 
to  assist  the  hi  imeless.  The  properties 
were  reviewec  using  information 
provided  to  H  JD  by  Federal 
landholding  a  ;encies  regarding 
unutilized  an<  underutilized  buildings 
and  real  prop*  rty  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  e  tcess  or  surplus  Federal 
property. 

In  accordan  :e  with  24  CFR  part 
581.3(b)  landl  olding  agencies  are 
required  to  nc  tify  HUD  by  December  31. 
1999,  the  curr  ;nt  availability  status  and 
classification  )f  each  property 
controlled  by  he  Agencies  that  were 
published  by  iUD  as  suitable  and 
available  whi<  h  remain  available  for 
application  fo :  use  by  the  homeless. 

Pursuant  to  24  CFR  part  581.8(d)  and 
(e)  HUD  is  rec  uired  to  publish  a  list  of 
those  properti  bs  reported  by  the 
Agencies  and  i  list  of  suitable/ 
unavailable  pi  operties  including  the 
reasons  why  t  ley  are  not  available. 

Properties  1  sted  as  suitable/available 
will  be  availal  »le  exclusively  for 
homeless  use  or  a  period  of  60  days 
from  the  date  af  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Roon  jy.  Division  of  Property 
Management,  Program  Support  Center, 


HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  433-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army:  Jeff 
Holste,  CEMP-IP,  U.S.  Army  Corps  of 
Engineers,  Installation  Support  Center, 
7701  Telegraph  Road,  Alexandria,  VA 
22315-3862;  (703)  428-6318;  Corps  of 
Engineers:  Shirley  Middlewarth,  Army 
Corps  of  Engineers,  Management  and 
Disposal  Division,  Room  4224,  20 
Massachusetts  Ave.  NW,  Washington, 
DC  20314-1000;  (202)  761-0515;  U.S. 
Navy:  Charles  C.  Cocks,  Dept.  of  Navy, 
Real  Estate  Policy  Division,  Naval 
Facilities  Engineering  Command, 
Washington  Navy  Yard,  1322  Patterson 
Ave.,  SE,  Suite  1000,  Washington,  DC 
20374-5065;  (202)  685-9200;  U.S.  Air 
Force:  Barbara  Jenkins,  Air  Force  Real 
Estate  Agency  (Area/Ml),  Boiling  AFB, 
112  Luke  Avenue,  Suite  104, 
Washington,  DC  20332-8020;  (202)  767- 
4184;  GSA:  Brian  K.  Polly,  Office  of 
Property  Disposal,  GSA,  18th  and  F 
Streets  NW,  Washington,  DC  20405; 
(202)  501-2059;  Dept.  of  Veterans 
Affairs:  Anatolij  Kushnir,  Asset  & 
Enterprise  Development  Service,  Dept. 
of  Veterans  Affairs,  room  419,  Lafayette 
Bldg.,  811  Vermont  Ave.  NW, 
Washington,  DC  20420;  (202)  565-5941; 
Dept.  of  Energy:  Tom  Knox,  Office  of 
Contract  &  Resource  Management,  MA- 
53,  Washington,  DC  20585;  (202)  586- 
8715;  Dept.  of  Transportation:  Rugene 
Spruill,  Space  Management, 
Transportation  Administrative  Service 
Center,  DOT,  400  Seventh  St.  SW,  room 
2310,  Washington,  DC  20590;  (202)  366- 
4246;  Dept.  of  Interior:  Al  Barth, 
Property  Management,  Dept.  of  Interior, 
1849  C  St.  NW,  Mailstop  5512-MIB, 
Washington,  DC  20240;  (202)  208-7283; 
(These  are  not  toll-free  numbers). 


Dated:  February  3,  2000. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Special  Needs 
Assistance  Programs. 

TITLE  V— PROPERTIES  REPORTED  IN 
YEAR  1999  WHICH  ARE  SUITABLE  AND 
AVAILABLE 

AIR  FORCE 

California 

Building 

Bldg.  604 

Property  #:  18199010237 
Point  Arena  Air  Force 
Station 

Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 
most  recent  use — housing. 

Bldg.  605 

Property  #:  18199010238 
Point  Arena  Air  Force 
Station 

Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 
most  recent  use — housing. 

Bldg.  612 

Property  #:  18199010239 

Point  Arena  Air  Force 

Station 

Co:  Mendocino  CA  95468-5000 

Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  611 

Property  #:  18199010240 
Point  Arena  Air  Force 
Station 

Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  613  ■ 

Property  #:  18199010241 
Point  Arena  Air  Force 
Station 

Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  614 

Property  #:  18199010242 
Point  Arena  Air  Force 
Station 

Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  615 

Property  #:  18199010243 
Point  Arena  Air  Force 
Station 

Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  616 

Property  #:  18199010244 
Point  Arena  Air  Force 
Station 

Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 
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Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  617 

Property  #:  18199010245 
Point  Arena  Air  Force 
Station 

Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  618 

Property  #:  18199010246 
Point  Arena  Air  Force 
Station 

Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — rehab. 

Colorado 

Building 

Bldg.  964 

Property  #:  18199930016 

Former  Lowry  AFB 

Denver  Co:  CO  80220- 

Status:  Unutilized 

Comment:  14,495  sq.  ft.,  local  land  use 

controls,  most  recent  use — child  care/ 

kitchen  facility. 

Idaho 

Building 

Bldg.  516 

Property  #:  18199520004 

Mountain  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  86348- 

Status:  Excess 

Comment:  4928  sq.  ft.,  1  story  wood  ft^me, 

presence  of  lead  paint  and  asbestos,  most 

recent  use — offices. 

Bldg.  2201 

Property  #:  18199520005 

Mountain  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  83648- 

Status:  Underutilized 

Comment:  6804  sq.  ft.,  1  story  wood  frame, 
most  recent  use — temporary  garage  for  base 
fire  dept.  vehicles,  presence  of  lead  paint 
and  asbestos  shingles. 

Maine 

Land 

Irish  Ridge  NEXRAD  Site 

Property  #:  18199640017 

Loring  AFB 

Fort  Fairfield  Co:  Aroostock  ME  04742- 

Status:  Unutilized 

Comment:  3.491  acres  in  fee  simple. 

Massachusetts 

Building 

Bldg.  001 

Property  #:18199940001 

Air  Natl  Gueird  Station 

50  Skyline  Drive 

Worcester  Co:  MA  01605-2898 

Status:  Excess 

Comment:  37,557  sq.  ft.,  most  recent  use — 

shops/vehicle  maintenance 
Bldg.  002 

Property  #:18199940002 
Air  Natl  Guard  Station 
50  Skyline  Drive 


Worcester  Co:  MA  01605-2898 

Status:  Excess 

Comment:  5,580  sq.  ft.,  most  recent  us^ — 

office/shops 
Bldg.  003 

Property  #:18199940003 
Air  Natl  Guard  Station 
50  Skyline  Drive 
Worcester  Co:  MA  01605-2898 
Status:  Excess 
Comment:  3.840  sq.  ft.,  most  recent  use — 

warehouse 

Bldg.  004 

Property  #:18199940004  » 

Air  Natl  Guard  Station 
50  Skyline  Drive 
Worcester  Co:  MA  01605-2898 
Status:  Excess 

Comment:  225  sq.  ft.,  most  recent  use — shop 
Bldg.  005 

Property  #:18199940005 
Air  Natl  Guard  Station 
50  Skyline  Drive 
Worcester  Co:  MA  01605-2898 
Status:  Excess 

Comment:  8000  sq.  ft.,  most  recent  use — 
warehouse 

Land 

.07  acre 

Property  #:  1 8 1 99840007 

Westover  Air  Reserve  Base 

OffRte33 

Chicopee  Co:  Hampden  MA  01022- 

Status:  Excess 

Comment:  land,  no  utilities 

Nebraska 

Building 

Bldg.  20 

Property  #:18199610004 
Offutt  Communications  Annex 
4 

Silver  Creek  Co:  Nance  NE  68663- 
Status:  Unutilized 

Comment:  4714  sq.  ft.,  most  recent  use — 
dormitoryneeds  major  repair 

Land    • 

Hastings  Radar  Bomb  Scoring 
Property  #:18199810027 
Hastings  Co:  Adams  NE  68901- 
Status:  Unutilized 
Comment:  11  acres 

New  York 

Building 

Bldg.  1452  &  297  acres 

Property  #:18199920030 

AVA  Test  Annex 

Town  of  Ava  Co:  Oneida  NY  13303- 

Status:  Unutilized 

Comment:  11,000  sq.  ft.  on  297  acres  (67 

acres  of  wetland),  most  recent  use — 

electronic  research  testing,  presence  of 

asbestos/lead  paint 
Bldg.  1453 

Property  #:18199920031 
AVA  Test  Annex 

Town  of  Ava  Co:  Oneida  NY  13303- 
Status:  Unutilized 
Comment:  266  sq.  ft.,  most  recent  use — 

generator  bldg.,  presence  of  asbestos 
Bldg.  1454 


Property  #:18199920032 
AVA  Test  Annex 

Town  of  Ava  Co:  Oneida  NY  13303- 
Status:  Unutilized 

Comment:  53  sq.  ft.,  most  recent  use — switch 
station,  presence  of  asbestos 

South  Dakota 

Building 

West  Communications  Annex 

Property  #:18199340051 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Status:  Unutilized 

Comment:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage 

ARMY 

Alabama 

Building 

Bldg.  60101 

Property  #:  21199520152 

Shell  Army  Heliport 

Ft.  Rucker'Co:  Dale  AL  36362-5000 

Status:  Unutilized 

Comment:  6082  sq.  ft.,  1-story,  most  recent 

use — airfield  fire  station,  off-site  use  only 
Bldg.  60103 

Property  #:  21199520154 
Shell  Army  Heliport 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Status:  Unutilized 
Comment:  12516  sq.  ft.,  2-story,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  60110 

Property  #:  21199520155 
Shell  Army  Heliport 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Status:  Unutilized 
Comment:  8319  sq.  ft.,  1-story,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  60113 

Property  #:  21199520156 
Shell  Army  Heliport 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Status:  Unutilized 
Comment:  4000  sq.  ft.,  1-story,  most  recent 

use — admin.,  off-site  use  only 

Alaska 

Building 

Bldgs.  420,  422,  426,  430 
Property  #:  21199740276 
Fort  Richardson 
Anchorage  AK  99505-6500 
Status:  Excess  ^ 

Comment:  13,056  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

family  housing,  off-site  use  only 
Bldg.  789 

Property  #:  21199910084 
Fort  Richardson 
Anchorage  Co:  AK  99505-6500 
Status:  Excess 
Comment:  19,001  sq.  ft.,  concrete  block,  most 

recent  use — vehicle  maint.,  off-site  use 

only 
Bldg.  263 

Property  #:  21199930111 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
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Status:  Excess 
Comment:  1305( 
housing,  off- 

Bldg.  636 
Property  #:  211 
Fort  Richardson 
Ft.  Richardson 
Status:  Excess 
Comment:  33 
recent  use — li 


sq.  ft.,  most  recent  use — 
site  use  only 

gb930112 

a 

C  o:  AK  99505- 


72) 


sq.  ft.,  concrete  block,  most 
1  irary.  off-site  use  only 


Bldg.  736 

Property  #:  211909301 
Fort  Richardson 
Ft.  Richardson  0o 
Status:  Excess 
Comment:  7090 
admin.,  ofT-sitis 


iq.  ft.,  most  recent  use 
use  only 


tq.  ft.,  most  recent  use — 
facility,  off-site  use  only 


Bldg.  786 

Property  #:  21190930114 

Fort  Richardson 

Ft.  Richardson  Od:  AK  99505- 

Status:  Excess 

Comment:  2242 

driver's  testinj 
Bldg.  978 

Property  #:  21190930116 
Fort  Richardson 
Ft.  Richardson  CJj:  AK  99505- 
Status:  Excess 
Comment:  2411  iq.  ft.,  concrete  block,  most 

recent  use — tri  lining,  off-site  use  only 

Bldg.  980 

Property*:  211909301 
Fort  Richardson 
Ft.  Richardson  0p 
Status:  Excess 
Comment:  11,65  1 


sq.  ft.,  concrete  block,  most 
use — v^icle  maintenance,  off-site 


recent 
use  only 

Bldg.  58780 
Property  #:  211909301 
Fort  Richardson 
Ft.  Richardson  C^ 
Status:  Excess 
Comment:  3230 
admin.,  ofT-sitii 


Arizona 


119)3 


ise — st(  irage 


Federal  Register/Vol.  65,  No.  29/Friday,  February  11,  2000/Notices 


13 
AK  99505- 


17 
AK  99505- 


18 
AK  99505- 


;q.  ft.,  most  recent  use- 
use  only 


Huachuca 
10298 
( k)chise  AZ  85635- 


Building 

Bldg.  30012,  For 

Property  #:  21 

Sierra  Vista  Co: 

Status:  Excess 

Comment:  237  s( ,.  ft.,  1-story  block,  most 

recent  u: 
Bldg.  S-306 

Property  #:  2119B420346 
Yuma  Proving  G  'ound 
Yuma  Co:  Yuma 
Status:  Unutilized 
Comment:  4103 

rehab,  off-site 

Bldg.  503,  Yuma 
Property  #:  2119  3520073 
Yuma  Co:  Yuma 
Status:  Underutilized 
Comment:  3789 

structural  chaiges 

loading  &  Rre 

of  asbestos,  of  ■ 
5  Bldgs. 

Property  #:  2119^840129 
Fort  Huachuca 

Sierra  Vista  Co:  tochise  AZ  85635- 
Location:  44101  44102,  44124.  44125,  44201 


La  Paz  AZ  85365-9104 

d 

;q.  ft.,  2-story,  needs  major 

ise  only 

Proving  Ground 

J520073 

AZ  85365-9104 

ized 

;q.  ft.,  2-story,  major 

required  to  meet  floor 
ode  requirements,  presence 
site  use  only 


Status:  Excess 

Comment:  various  sq.  ft.  &  bdrm  units, 

presence  of  asbestos/lead  paint,  most 

recent  use — family  housing,  off-site  use 

only 
Bldgs.  87821.90420 
Property  #:  21199910087 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Status:  Excess 
Comment:  377  and  5662  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldgs.  12521.  13572 

Property  #:21199920183 

Fort  Huachuca 

Sierra  VisU  Co;  Cochise  AZ  85635- 

Status:  Unutilized 

Comment:  448  sq.  ft.  &  54  sq.  ft.,  off-site  use 
only 

Bldgs.  43101-43109 

Property  #:  21199940001 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Status:  Excess 

Comment:  969  sq.  ft.  per  unit.  2-units  per 
bldg.,  wood/stucco,  presence  of  asbestos/ 
lead  paint,  most  recent  use — housing,  off- 
site  use  only 

California 

Building 

Bldg.  4282 

Property  #:  21199810378 
Presidio  of  Monterey  Annex 
Seaside  Co:  Monterey  CA  93944- 
Status:  Unutilized 

Comment:  2283  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — office 

Bldg.  4461 

Property  #:  21199810379 

Presidio  of  Monterey  Annex 

Seaside  Co:  Monterey  CA  93944- 

Status:  Unutilized 

Comment:  992  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — storage 
Bldg.  104 

Property  #:  21199910088 
Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Status:  Unutilized 
Comment:  8039  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldg.  106 

Property  #:  21199910089 
Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Status:  Unutilized 
Comment:  1950  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office/storage, 

off-site  use  only 

Bldg.  125 

Property  #:  21199910090 

Presidio  of  Monterey 

Monterey  Co:  CA  93944- 

Status:  Unutilized 

Comment:  371  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 

Bldg.  339 

Property  #:  21199910092 
Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Status:  Unutilized 


Comment:  5654  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — office,  off-site 
use  only 

Bldg.  340 

Property  #:  21199910093 

Presidio  of  Monterey 

Monterey  Co:  CA  93944- 

Status:  Unutilized 

Comment:  6500  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  mbst  recent  use — office,  off-site 

use  only 

Bldg.  341 

Property  #:  21199910094 

Presidio  of  Monterey 

Monterey  Co:  CA  93944- 

Status:  Unutilized 

Comment:  371  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldg.  4214 

Property  #:  21199910095 
Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Status:  Unutilized 
Comment:  3168  sq.  ft.,  presence  of  asbestos/ 

lead  petint.  most  recent  use — office,  off-site 

use  only 

Colorado 

Building 

Bldg.  P-1008 

Property  #:  21199630127 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Status:  Unutilized 

Comment:  3362  sq.  ft.,  fair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — service  outlet,  off-site  use  only 

Bldg.  P-1007 

Property  #:  21199730210 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Status:  Unutilized 

Comment:  3818  sq.  ft.,  needs  repair,  possible 

asbestos/lead  paint,  most  recent  use — 

health  clinic,  off-site  use  only 

Bldg.  T-1342 

Property  #:  21199730211 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Status:  Unutilized 

Comment:  13,364  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — instruction 

bldg. 

Bldg.  T-6005 
Property  #:  21199730213 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 
Status:  Unutilized 

Comment:  19,015  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — warehouse 

Georgia 

Building 

Bldg.  2285 

Property  #:  21199011704 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  4574  sq.  ft.;  most  recent  use — 

clinic;  needs  substantial  rehabilitation;  1 

floor. 
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Bldg.  4491 

Property  #:  21199014916 

Fort  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  18240  sq.  ft.;  1  story  building; 
needs  rehab;  most  recent  use — Vehicle 
maintenance  shop. 

Bldg.  1252,  Fort  Benning 

Property  #:  21199220694 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  583  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg  4881,  Fort  Benning 

Property  #:  21199220707 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  2449  sq.  ft.,  1  story,  most  recent 
use — storehouse,  need  repjiirs,  off-site 
removal  only. 

Bldg  4963,  Fort  Benning 

Property  #:  21199220710 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site 

removal  only. 

2396,  Fort  Benning 

Property  #:  21199220712 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  9786  sq.  ft.,  1  story,  most  recent 

use — dining  facility,  needs  major  rehab, 

off-site  removal  only. 

Bldg.  4882,  Fort  Benning 

Property  #:  21199220727 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only. 
Bldg.  4967,  Fort  Benning 
Property  #:  21199220728 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  6077  sq.  ft..  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only. 

Bldg.  4977,  Fort  Benning 

Property  #:  21199220736 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  192  sq.  ft.,  1  story,  most  recent 

use — offices,  need  repairs,  off-site  removal 

only. 

Bldg.  4944,  Fort  Benning 

Property  #:  21199220747 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  6400  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  need 

repairs,  off-site  removal  only. 

Bldg.  4960,  Fort  Benning 

Property  #:  21199220752 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  3335  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only. 
Bldg.  4969,  Fort  Benning 
Property  #:  21199220753 
Ft.  Banning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 


Comment:  8416  sq.  ft.,  1  story,  most  recent 
use — vehicle  maintenance  shop,  off-site 
removal  only. 

Bldg  4884,  Fort  Benning 

I^perty  #:  21199220762 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only. 

Bldg.  4964,  Fort  Benning 

Property  #:  21199220763 

Ft.  Berming  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only. 

Bldg.  4966,  Fort  Benning 

Property  #:  21199220764 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only. 

Bldg.  4965,  Fort  Benning 

Property  #:  21199220769 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  7713  sq.  ft.,  1  story,  most  recent 
use — supply  bldg.,  need  repairs,  off-site 
removal  only. 

Bldg.  4945,  Fort  Benning 

Property  #:  21199220779 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  220  sq.  ft.,  1  story,  most  recent 
use — gas  station,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4979,  Fort  Benning 

Property  #:  21199220780 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Conmient:  400  sq.  ft.,  1  story,  most  recent 
use — oil  house,  need  repairs,  off-site 
removal  only. 

Bldg.  4023,  Fort  Benning 

Property  #:  21199310461 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  2269  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only 

Bldg.  4024,  Fort  Benning 

Property  #:  21199310462 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  3281  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only 

Bldg.  4067,  Fort  Benning 

Property  #:  21199310465 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  4406  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — admin,  off-site  use  only 

Bldg.  10501 

Property  #:  21199410264 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Status:  Unutilized 

Comment:  2516  sq.  ft.;  1  story;  wood;  needs 
rehab.;  most  recent  use — office;  off-site  use 
only 

Bldg.  11813 


Property  #:  21199410269 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Status:  Unutilized 

Conmient:  70  sq.  ft.;  1  story  metal;  needs 

rehab.;  most  recent  use — storage;  off-site 

use  only 

Bldg.  21314 

Property  #:  21199410270 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Status:  Unutilized 

Comment:  85  sq.  ft.;  1  story;  needs  rehab.; 

most  recent  use — storage;  off-site  use  only 
Bldg.  12809 

Property  #:  21199410272 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Status:  Unutilized 
Comment:  2788  sq.  ft;  1  story;  wood;  needs 

rehab.;  most  recent  use — maintenance 

shop;  off-site  use  only 
Bldg.  10306 

Property  #:  21199410273 
Fort  Gordon 

Fort  Gordon  Co:  Riclmiond  GA  30905- 
Status:  Unutilized 
Comment:  195  sq.  ft.;  1  story;  wood;  most 

recent  use — oil  storage  shed;  off-site  ua» 

only 

Bldg.  4051.  Fort  Benning 

Property  #:  21199520175 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  967  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use — storage,  off-site  use  only 
Bldg  2141 

Property  #:  2119961065S- 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Status:  Unutilized 
Comment:  2283  sq.  ft.,  needs  repair,  most 

recent  use — office,  off-site  use  only 
Bldg.  322 

Property  #:  21199720156 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Conunent:  9600  sq.  ft.,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  1737 

Property  #:  21199720161 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  1500  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  2593 

Property  #:  21199720167 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  13644  sq.  ft.,  needs  rehab,  most 

recent  use — parachute  shop,  off-site  use 

only 

Bldg.  2595 

Property  #:  21199720168 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  3356  sq.  ft.,  needs  rehab,  most 

recent  use — chapel,  off-site  use  only 
Bldgs.  2865,  2869,  2872 
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.  1100  sq.  ft.  each,  needs 
use — shower  fac,  off- 


Property  #:21 19^20169 

Fort  Benning 

Ft.  Benning  Co:  liluscogee  GA  31905 

Status:  Unutilize  1 

Comment:  appro  < 

rehab,  most  regent 

site  use  only 
Bldg.  4476 

Property  #:  2119$720184 
Fort  Benning 
Ft.  Benning  Co:  liluscogee  GA  31905- 
Status:  Unutilize  1 
Comment:  3148  i  q 

recent  use — vepicle 

use  only. 

8  Bldgs. 

Property  #:  2119^720189 
Fort  Benning 
4700-4701,  4704-4707 
Ft.  Benning  Co 
Status:  Unutilize^ 
Comment:  6433 

most  recent 

personnel  housing 

Bldg.  4714 

Property  #:  2119^720191 

Fort  Benning 

Ft.  Benning  Co:  l^uscogee  GA  31905- 

Status:  Unutili 

Comment:  1983 

recent  use — ba^tal 

off-site  use  on 


.  ft.,  needs  rehab,  most 
maint.  shop,  off-site 


,4710-4711 
I  Muscogee  GA  31905- 


iq 

USi — u 


ized 
iq 


ized 


q.  ft.,  needs  rehab,  most 
ing  facility  off-site  use 


ized 

■sq. 


iz(d 
,20) 


.  ft.  each,  needs  rehab, 
naccompanied 
off-site  use  only. 


.  ft.,  needs  rehab,  most 
ion  headquarters  bldg., 


Bldg.  4702 

Property  #:  2119$720192 

Fort  Benning 

Ft.  Benning  Co:  l^uscogee  GA  31905- 

Status:  Unutili 

Comment:  3690 

recent  use — dih 

only. 
Bldgs.  4712-4716 
Property  #:  2119^720193 
Fort  Benning 
Ft.  Benning  Co:  Aluscogee  GA  31905- 
Status:  Unutilized 
Comment:  1983 

rehab,  most  retent 

headquarters 
Bldg.  305 

Property  #:  21190810268 
Fort  Benning 
Ft.  Benning  Co:  iluscogee  GA  31905- 
Status:  Unutilizqd 
Comment:  4083 

recreation  cen  er 


q.  ft.  and  10270  sq.  ft.,  need 
use — company 
dldg.,  off-site  use  only. 


iq.  ft.,  most  recent  use — 
off-site  use  only. 


Bldg.  318 

Property  #:  21190810269 
Fort  Benning 

Ft.  Benning  Co:  ^uscogee  GA  31905- 
Status:  Unutili 
Comment:  374 
recent  usi 


ft.,  poor  condition,  most 
m^int.  shop,  off-site  use  only. 


Bldg.  1792 

Property  #:  21190810274 

Fort  Benning 

Ft.  Benning  Co: !  Muscogee  GA  31905— 

Status:  Unutili 

Comment:  10, 

storage,  off-sit  s 
Bldg.  1836 

Property  #:  21190810276 
Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilize  d 


sq.  ft.,  most  recent  use 
use  only. 


Conmient:  2998  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  4373 

Property  #:  21199810286 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  409  sq.  ft.,  poor  condition,  most 

recent  use — station  bldg.,  off-site  use  only. 

Bldg.  4628 

Property  #:  21199810287 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 

Comment:  5483  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only.   « 

Bldg.  92 

Property  #:  21199830278 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 

Comment:  637  sq.  ft.,  needs  rehab,  most 
recent  use — adinin.,  off-site  use  only. 

Bldg.  2445 

Property  #:  21199830279 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 

Comment:  2385  sq.  ft.,  needs  rehab,  most 
recent  use — fire  station,  off-site  use  only. 

Bldg.  4232 

Property  #:  21199830291 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  3720  sq.  ft.,  needs  rehab,  most 

recent  use — maint.  bay,  off-site  use  only. 
Bldg.  39720 

Property  #:  21199930119 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Status:  Unutilized 
Comment:  1520  sq.  ft.,  concrete  block, 

possible  asbestos/lead  paint,  most  recent 

use— office,  off-site  use  only. 
Bldg.  492 

Property  #:  21199930120 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  720  sq.  ft.,  most  recent  use — 

admin/maint.,  off-site  use  only. 

Bldg.  880 

Property  #:  21199930121 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  57,110  sq.  ft.,  most  recent  use — 

instruction,  off-site  use  only 
Bldg.  1370 

Property  #:  21199930122 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  5204  sq.  ft.,  most  recent  use — 

hdqts.  bldg.,  off-site  use  only 
Bldg.  2288 

Property  #:  21199930123 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  2481  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  2290 


Property  #:  21199930124 
Fort  Benning    y^ 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 

Comment:  455  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  2293 

Property  #:  21199930125 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 

Comment:  2600  sq.  ft.,  most  recent  use — 
hdqts.  bldg.,  off-site  use  only 

Bldg.  2297 

Property  #:  21199930126 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 

Comment:  5156  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only 

Bldg.  2505 

Property  #:  21199930127 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 

Comment:  10,257  sq.  ft.,  most  recent  use — 
repair  shop,  off-site  use  only 

Bldg.  2508 

Property  #:  21199930628 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  2434  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  2815 

Property  #:  21 199930129 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  2578  sq.  ft.,  most  recent  use — 

hdqts.  bldg.,  off-site  use  only 

Bldg.  3815 

Property  #:  21199930130 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  7575  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  3816 

Property  #:  21199930131 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  7514  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  4555 

Property  #:  21199930132 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  18,240  sq.  ft.,  most  recent  use — 

maint.  shop,  off-site  use  only 
Bldg.  5886 

Property  #:  21199930134 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  67  sq.  ft.,  most  recent  use — maint/ 

storage,  off-site  use  only 
Bldg.  5974-5978 
Property  #:  21199930135 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
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Comment:  400  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  5993 

Property  #:  21199930136 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  960  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  5994 

Property  #:  21199930137 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  2016  sq.  ft.,  most  recent  use — ; 

storage,  off-site  use  only 

Land 

Land  (Railbed) 
Property  #:  21199440440 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 

Comment:  17.3  acres  extending  1.24  miles, 
no  known  utilities  potential., 

Hawaii 

Building 

P-88 

Property  #:  21199030324 

Aliamanu  Military 

Reservation 

Honolulu  Co:  Honolulu  HI  96818- 

Location:  Approximately  600  feet  ft-om  Main 

Gate  on  Aliamanu  Drive. 
Status:  Unutilized 
Comment:  45,216  sq.  ft.  underground  tunnel 

complex,  pres.  of  asbestos  clean-up 

required  of  contamination,  use  of  respirator 

required  by  those  entering  property,  use 

limitations. 
Bldg.  T-675A 
Property  #:  21199640202 
Schofield  Barracks 
Wahiawa  HI  96786- 
Status:  Unutilized 
Comment:  4365  sq.  ft.,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  T-337 

Property  #:  21199640203 
Fort  Shaffer 

Honolulu  Co:  Honolulu  HI  96819- 
Status:  Unutilized  , 

Comment:  132  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Illinois 

Building 

Bldg.  54  • 

Property  #:  21199620666 

Rock  Island  Arsenal 

Rock  Island  Co:  Rock  Island  IL  61299- 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  most  recent  use — oil 

storage,  needs  repair,  off-site  use  only. 
Bldgs.  HP113,  114 
Property  #:  21199920186 
Sheridan  Army  Reserve  Complex 
Sheridan  Co:  IL  60037- 
Status:  Unutilized 
Comment:  2864  sq.  ft.  and  3458  sq.  ft.,  most 

recent  use — admin.,  off-site  use  only. 
Bldgs.  HP432-439 
Property  #:  21199920189 


Sheridan  Army  Reserve  Complex 

Sheridan  Co:  IL  60037- 

Status:  Unutilized 

Comment:  4845  sq.  ft.  each,  presence  of 

asbestos,  most  recent  use — admin/storage, 

off-site  use  only. 

Bldgs.  HP459,  460 
Property  #:  21199920191 
Sheridan  Army  Reserve  Complex 
Sheridan  Co:  IL  60037- 
Status:  Unutilized 

Comment:  4848  sq.  ft.,  presence  of  asbestos, 
most  recent  use — storage,  off-site  use  only 

Kansas 

Building 

Bldg.  166,  Fort  Riley 

Property  #:  21199410325 

Ft.  Riley  Co:  Geary  K  66442- 

Status:  Unutilized 

Comment:3803  sq.  ft.,  3-story  brick  residence, 
needs  rehab,  presence  of  asbestos,  located 
within  National  Registered  Historic 
District. 

Bldg.  184,  Fort  Riley 

Property  #:  21199430146 

Ft.  Riley  KS  66442- 

Status:  Unutilized 

Comment:  1959  sq.  ft.,  1-story,  needs  rehab, 
presence  of  asbestos,  most  recent  use — 
boiler  plant,  historic  district. 

Bldg.  P-390 

Property  #:  2199740295 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Status:  Unutilized 

Comment:  4713  sq.  ft.,  presence  of  lead  based 
paint,  most  recent  use — swine  house,  off- 
site  use  only. 

Bldg.  T-323 

Property  #:  21199810297 

Fort  Leavenworth 

Leavenworth  Co:  Leavenworth  KS  66027- 

Status:  Unutilized 

Comment:  720  sq.  ft.,  most  recent  use — ^boy 

scout  bldg.,  off-site  use  only. 
Bldg.  T-688 

Property  #:  21199810298 
Fort  Leavenworth 

Leavenworth  Co:  Leavenworth  KS  66027- 
Status:  Unutilized 
Comment:  832  sq.  ft.,  possible  lead  paint, 

most  recent  use — girl  scout  bldg.,  off-site 

use  only. 

Bldg.  T-895 

Property  #:  21199810299 

Fort  Leavenworth 

Leavenworth  Co:  Leavenworth  KS  66027- 

Status:  Unutilized 

Comment:  228  sq.  ft.,  possible  lead  paint, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  P-68 

Property  #:  21199820153 
Fort  Leavenworth  / 

Leavenworth  KS  66027- 
Status:  Unutilized 
Comment:  2236  sq.  ft.,  most  recent  use — 

vehicle  storage,  off-site  use  only. 
Bldg.  P-69 

Property  #:  21199820154 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Status:  Unutilized 
Comment:  224  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 


Bldg.  P-93 

Property  #:  21199820155 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Status:  Unutilized 

Comment:  63  sq.  ft.,  concrete,  most  recent 

use — storage,  off-site  use  only 
Bldg.  P-128 

Property  #:  21199820156 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Status:  Unutilized 
Comment:  79  sq.  ft.,  concrete,  most  recent 

use — storage,  off-site  use  only 
Bldg.  P-321 

Property  #:  21199820157 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Status:  Unutilized 
Comment:  600  sq.  ft.,  most  recent  use — 

picnic  shelter,  off-site  use  only 
Bldg.  P-347 

Property  #:  21199820158 
Fort  Leavenworth  ' 

Leavenworth  KS  66027- 
Status:  Unutilj^ed 
Comment:  2135  sq.  ft.,  most  recent  use — ^bath 

house,  off-site  use  only 
Bldg.  P-397 

Property  #:  21199820159 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Status:  Unutilized 
Comment:  80  sq.  ft.,  most  reCent  use — 

storage,  off-site  use  only 
Bldg.  S-809     ■ 
Property  #:  21199820160 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Status:  Unutilized 
Comment:  39  sq.  ft.,  most  recent  use — access 

control,  off-site  use  only 
Bldg.  S-830 

Property  #:  21199820161 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Status:  Unutilized 
Comment:  5789  sq.  ft.,  most  recent  use — 

underground  storage,  off-site  use  only 
Bldg.  S-831 

Property  #:  21199820162 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Status:  Unutilized 
Comment:  5789  sq.  ft.,  most  recent  use — 

underground  storage,  off-site  use  only 
Bldg.  T-2360 

Property  #:  21199830310  •> 

Fort  Riley 
Ft.  Riley  KS 
Status:  Unutilized 
Comment:  4534  sq.  ft.,  needs  major  rehab. 

most  recent  use — aces.  fac. 
Bldgs.  P-104,  P-105,  P-106 
Property  #:  21199830313 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Status:  Unutilized 
Comment:  81  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P-108 

Property  #:  21199830314 
Fort  Leavenworth 
Leavenworth  KS  66027- 
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Status:  Unutilizec 

Comment:  138  sq 

storage,  off-site 

Bldg.  P-147 
Property  #:  211 
Fort  Leavenworth 
Leavenworth  KS 
Status:  Unutilizec 
Comment:  378  sq 

storage,  ofT-site 
Bldgs.  P-163.  P- 
Proper1y#:  211 
Fort  Leavenworth 
Leavenworth  KS 
Status:  Unutilizec 
Comment:  87  sq. 

storage,  off-site 

Bldg.  P-164 
Property  #:  21 
Fort  Leavenworth 
Leavenworth  KS 
Status:  Unutilizec 
Comment:  145  sq 

storage,  off-site 
Bldg.  P-171 
Property  #:  21 
Fort  Leavenworth 
Leavenworth  KS 
Status:  Unutilizec 
Comment:  144  sq 

storage,  off-site 
Bldg.  P-172 
Property  #:  211 
Fort  Leavenworth 
Leavenworth  KS 
Status:  Unutilizec 
Comment:  87  sq. 

storage,  off-site 
Bldgs.  P-173,  P-1 
Property*:  211 
Fort  Leavenworth 
Leavenworth  KS 
Status:  Unutilizec 
Comment:  120  sq 

storage,  off-site 

Bldg.  P-243 
Property  #:  21 
Fort  Leavenworth 
Leavenworth  KS 
Status:  Unutilizec 
Comment:  242  sq, 

industrial,  off-i 
Bldg.  P-1 46 
Property  #:  21 
Fort  Leavenworth 
Leavenworth  Co 
Status:  Unutilizec 
Comment:  196  sq 

utility,  off-site 
Bldg.  P-149 
Property  #:  21 
Fort  Leavenwortl: 
Leavenworth  Co: 
Status:  Unutilize( 
Comment:  76  sq. 

off-site  use  onl 
Bldg.  P-1 50 
Property  #:  2119*20200 
Fort  Leavenwortl 
Leavenworth  Co: 
Status:  Unutilizei 
Comment:  96  sq. 

off-site  use  onl 
Bldg.  P-162 


ft.,  most  recent  use — 
use  only 

99  330315 

1 

1 16027- 

ft.,  most  recent  use — 
use  only 

169 
99  330316 

( i6027- 

. ,  most  recent  use — 
use  only 

199  330317 
1 
1 .6027- 

ft.,  most  recent  use — 
use  only 

199  330318 
1 
1 16027- 

ft.,  most  recent  use — 
use  only 

99  330319 
1 
1 16027- 

.,  most  recent  use — 
use  only 
74 
99  330320 
1 
1 .6027- 

ft.,  most  recent  use — 
use  only 

199  330321 
1 
1 16027- 


s  te 


ft.,  most  recent  use — 
use  only 


199920198 

<CS  66027- 

ft.,  most  recent  use — 
I  ise  only 

19« 920199 
KS  66027- 
t.,  most  recent  use — utility, 


KS  66027- 

X.,  most  recent  use — utility, 


Property  #:  21199920201 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Status:  Unutilized 

Comment:  81  sq.  ft.,  most  recent  use — utility, 
off-site  use  only 

Bldg.  P-242 

Property  #:  21199920202 

Fort  Leavenworth 

Leavenworth  Co:  KS  66027- 

Status:  Unutilized 

Comment:  4680  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-71 

Property  #:  21199930139 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Status:  Unutilized 
Comment:  180  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  P-75 

Property  #:  21199930140 

Fort  Leavenworth 

Leavenworth  Co:  KS  66027- 

Status:  Unutilized 

Comment:  12,129  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P-76 

Property  #:  21199930141 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Status:  Unutilized 
Comment:  180  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldgs.  P-26,  P-97 
Property  #:  21199930142 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Status:  Unutilized 
Comment:  84  sq.  ft.,  most  recent  use — utility, 

off-site  use  only 
Bldgs.  P-110,  P-114,  P-115 
Property  #:  21199930143 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Status:  Unutilized 
Comment:  85-92  sq.  ft.,  most  recent  use — 

utility,  off-site  use  only 

Bldg.  P-118 

Property  #:  21199930144 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Status:  Unutilized 

Comment:  117  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldgs.  P-160,  P-161,  P-165 

Property  #:  21199930145 

Fort  Leavenworth 

Leavenworth  Co:  KS  66027- 

Status:  Unutilized 

Comment:  86 — 88  sq.  ft.,  most  recent  use — 

utility,  off-site  use  only 
Bldg.  P-223 

Property  #:  21199930146 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Status:  Unutilized 
Comment:  7.174  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-236 

Property  #:  21199930147 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Status:  Unutilized 


Comment:  4563  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  P-241 

Property  #:  21199930148 
Fort  Leavenworth 
Leavenworth  CO:  KS  66027- 
Status:  Unutilized 

Comment:  5920  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  T-257 

Property  #:  21199930149 

Fort  Leavenworth 

Leavenworth  Co:  KS  66027- 

Status:  Unutilized 

Comment:  5920  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P-309 

Property  #:  21199930150 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Status:  Unutilized 
Comment:  71  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T347 

Property  #:  21199940012 
Fort  Riley 

Ft.  Riley  Co:  Manhattan  KS  66442-  . 
Status:  Unutilized 
Comment:  2888  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Louisiana 

Building 

Bldg.  8405,  Fort  Polk 

Property  #:  21199640524 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Status:  Underutilized 

Comment:  1029  sq.  ft.,  most  recent  use — 

office 
Bldg.  8407,  Fort  Polk 
Property  #:  21199640525 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  2055  sq.  ft.,  most  recent  use — 

admin. 
Bldg.  8408,  Fort  Polk 
Property  #:  21199640526 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  2055  sq.  ft.,  most  recent  use — 

admin. 
Bldg.  8414,  Fort  Polk 
Property  #:  21199640527 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8423,  Fort  Polk 
Property  #:  21199640528 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8424,  Fort  Polk 
Property  #:  21199640529 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8426,  Fort  Polk 

Property  #:  21199640530 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Status:  Underutilized 
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Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8427,  Fort  Polk 
Property  #:  21199640531 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8428,  Fort  Polk 
Property  #:  21199640532 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8429,  Fort  Polk 
Property  #:  21199640533 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8430,  Fort  Polk 

Property  #:  21199640534 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8431,  Fort  Polk 
Property  #:  21199640535 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8432,  Fort  Polk 
Property  #:  21199640536 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8433,  Fort  Polk 
Property  #:  21199640537 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq;  ft.,  most  recent  use — 

barracks 
Bldg.  8446.  Fort  Polk 
Property  #:  21199640538 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  2093  sq.  ft.,  most  recent  use — 

admin. 
Bldg.  8449,  Fort  Polk 
Property  #:  21199640539 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  2093  sq.  ft.,  most  recent  use — 

office 

Bldg.  8450,  Fort  Polk 
Property  #:  21199640540   . 
Ft.  Polk  Co:  Vernon  Parish  LA  71459-=^ 
Status:  Underutilized 
Comment:  2093  sq.  ft.,  most  recent  use — 
admin. 

Bldg.  8458,  Fort  Polk 

Property  #:  21199640542 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8459,  Fort  Polk 
Property  #:  21199640543 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 


Bldg.  8460,  Fort  Polk 
Property  #:  21199640544 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 
barracks 

Bldg.  8461,  Fort  Polk 

Property  #:  21199640545 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8462,  Fort  Polk 
Property  #:  21199640546 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8463,  Fort  Polk 
Property  #:  21199640547 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8501,  Fort  Polk 
Property  #:  21199640548 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  1687  sq.  ft.,  most  recent  use — 

office 

Bldg.  8502,  Fort  Polk 

Property  #:  21199640549 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Status:  Underutilized 

Comment:  1029  sq.  ft.,  most  recent  use — 

office 
Bldg.  8541,  Fort  Polk 
Property  #:  21199640551 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8542,  Fort  Polk 
Property  #:  21199640552 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8543,  Fort  Polk 

Property  #:  21199640553 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8544,  Fort  Polk 
Property  #:  21199640554 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8545,  Fort  Polk 
Property  #:  21199640555 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8546.  Fort  Polk 
Property  #:  21199640556 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8547,  Fort  Polk 
Property  #:  21199640557 


Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8548,  Fort  Polk 
Property  #:  21199640558 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8549,  Fort  Polk 
Property  #:  21199640559 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  4960  A-F 
Property  #:  21199940011 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4412  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only. 

Bldg.  5143  A-D 

Property  #:  21199940014      • 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Status:  Underutilized 

Comment:  4109  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only. 
Bldg.  5179  A-F 
Property  #:  21199940015 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459— 
Status:  Underytilized 
Comment:  8969  sq.  ft.,  most  recent  use — 

housing,  off-site  only. 
Bldg.  5253  A-D 
Property  #:  21199940016 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459— 
Status:  Underutilized 
Comment:  4109  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only. 
Bldg.  5846  A-E 
Property  #:  21199940017 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  3919  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only. 
Bldg.  5903  A-F 
Property  #:  21199940018 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  5719  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only. 
Bldg.  5909  A-B 
Property  #:  21199940019 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  2025  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only. 
Bldg.  6169  A-D 
Property  #:  21199940020 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  2850  sq.'ft.,  most  recent  use — 

housing,  off-site  use  only. 
Bldg.  6475  A-B 
Property  #:  21199940021    - 
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ized 
iq 


-si  e 


Fort  Polk 
Ft.  Polk  Co 
Status:  Underutilized 
Comment:  5100 

housing,  off-: 
Bldg.  6477  A-D 
Property  #:  21 
Fort  Polk 
Ft.  Polk  Co: 
Status:  Unutiliz^ 
Comment:  5972 

housing,  off- 
Bldg.  6704  A-D 
Property  #:  211 
Fort  Polk 

Ft.  Polk  Co:  Venjon 
Status:  Unutilized 
Comment:  5972 

housing,  off- 
Bldg.  6810  A-D 
Property  #:  211 
Fort  Polk 

Ft.  Polk  Co:  Venfcn 
Status:  Unutili 
Comment:  6193 

housing.  off- 
Maryland 
Building 

Bldg.  370 

Property  #:  2119^730256 

Fort  Meade 

Ft.  Meade  Co: 

Status:  Unutil 

Comment:  19,58:  i 

NCO  club,  pos  i 
Bldg.  2446 

Property  #:  2119*740305 
Fort  George  G.  Vfaade 
Ft.  Meade  Co 
Status:  Unuti 
Comment:  4720 

lead  paint,  mo|t 

site  use  only. 
Bldg.  2472 

Property  #:  2119t740306 
Fort  George  G.  N|eade 
Ft.  Meade  Co: 
Status:  Unuti 
Comment:  7670 

lead  paint,  mo^t 

site  use  only. 
Bldg.  4700 

Property  #:  2119|740309 
Fort  George  G.  N^ade 
Ft.  Meade  Co: 
Status:  Unutilizeti 
Comment:  36.61 

asbestos/lead 

admin.,  off-sitf 
Bldg.  6294 

Property  #:  2119*810302 
Fort  Meade 
Ft.  Meade  Co; 
Status:  Unutilizetl 
Comment:  4720 

of  asbestos/leatl 

custodial,  off-i 


Ven  on  Parish  LA  71459- 


iq.  ft.,  most  recent  use — 
use  only. 


-sj  ;e 


19)940022 

Ven  on  Parish  LA  71459- 
d 

\q.  ft.,  most  recent  use — 
-sile  use  only. 

90940023 

Parish  LA  71459- 

•q.  ft.,  most  recent  use — 
-SI  e  use  only. 

90940024 

Parish  LA  71459- 


.  ft.,  most  recent  use — 
use  only. 


Ai  ne  Arundel  MD  20755-5115 

izep 

sq.  ft.,  most  recent  use — 
ible  abestos/lead  paint. 


Ai  ne  Arundel  MD  20755-5115 


ilize  J 
•q 


.ft.,  presence  of  asbestos/ 
recent  use — admin.,  off- 


Ai  ne  Arundel  MD  20755-5115 


ilize  1 


.  ft.,  presence  of  asbestos/ 
recent  use — admin.,  off- 


Ai  ne  Arundel  MD  20755-5115 


sq.  ft.,  presence  of 
(faint,  most  recent  use — 
use  only. 


Ai  ne  Arundel  MD  20755-5115 


.  ft.,  needs  rehab,  presence 
paint,  most  recent  use — 
use  only. 


site 
Bldg.  3176 

Property  #:  2119*810303 
Fort  Meade 

Ft.  Meade  Co:  Aijne  Arundel  MD  20755-5115 
Status:  Unutilize  1 


Comment:  7670  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most  recent  use — 
admin.,  off-site  use  only. 

Bldg.  E5813 

Property  #:  21199830326 

Aberdeen  Proving  Ground 

Co:  Harford  MD  21005-5001 

Status:  Unutilized 

Comment:  69  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage. 

Bldg.  00307 

Property  #:  21199930152 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005- 

Status:  Unutilized 

Comment:  4071  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only. 

Bldg.  00646 

Property  #:  21199930153 

Aberdeen  Proving  Gound 

Aberdeen  Co:  Harford  MD  21005- 

Status:  Unutilized 

Comment:  880  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  OHIO 

Property  #:  21199930154 

Aberdeen  Proving  Gound 

Aberdeen  Co:  Harford  MD  21005- 

Status:  Unutilized 

Comment:  396  sq.  ft.,  most  recent  use — 

magazine,  off-site  use  only. 
Bldg.  01195 

Property  #:  21199930115 
Aberdeen  Proving  Gound 
Aberdeen  Co:  Harford  MD  21005- 
Status:  Unutilized 
Comment:  120  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  E3264 

Property  #:  21199930156 
Aberdeen  Proving  Gound 
Aberdeen  Co:  Harford  MD  21005- 
Status:  Unutilized 
Comment:  64  sq.  ft.,  most  recent  use — access 

control  facility,  off-site  use  only. 
Bldg.  E3333 

Property  #:  21199930157 
Aberdeen  Proving  Gound 
Aberdeen  Co:  Harford  MD  21005- 
Status:  Unutilized 
Comment:  64  sq.  ft.,  most  recent  use — access 

control  facility,  off-site  use  only. 
Bldgs.  2454-2457 
Property  #:  21199940025 
Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — admin./ 

health  clinics,  off-site  use  only. 
Bldg.  2478 

Property  #:  21199940026 
Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Status:  Unutilized 
Comment:  2534  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — health  clinic, 

off-site  use  only. 
Bldg.  2845 

Property  #:  21199940027 
Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Status:  Unutilized 


Comment:  6104  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most  recent  use — 
admin.,  off-site  use  only. 

Land 

13  acres 

Property  #:  21199930151 
West  side  of  Rt  175 
Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5111 
Status:  Underutilized 
Comment:  small  paved  area,  remainder 
wooded. 

Missouri 

Building 

Bldg.  T599 

Property  #:  21199230260 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Underutilized  * 

Comment:  18270  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — storehouse,  off- 
site  use  only. 

Bldg.  T2171 

Property  #:  21199340212 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  1-story  wood  frame, 
most  recent  use — administrative,  no 
handicap  fixtures,  lead  base  paint,  off-site 
use  only. 

Bldg.  T6822 

Property  #:  21199340219 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Underutilized 
Comment:  4000  sq.  ft.,  1-story  wood  frame, 

most  recent  use — storage,  no  handicap 

fixtures,  off-site  use  only. 
Bldg.  T1497 

Property  #:  21199420441 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Underutilized 
Comment:  4720  sq.  ft.,  2-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T2139 

Property  #:  21199420446 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Underutilized 
Comment:  3663  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T2191 

Property  #:  21199440334 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Excess 
Comment:  4720  sq.  ft.,  2-story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  use — 

barracks. 
Bldg.  T2197 
Property  #:  21199440335 
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Fort  Leonard  Wood 

Ft.  Leonarfi  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  use — 

bturacks. 
Bldg.  T590 

Property  #:  21199510110 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
Status:  Excess 
Comment:  3263  sq.  ft.,  1-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only. 

Bldg.  T2385 

Property  #:  21199510115 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

Status:  Excess ' 

Comment:  3158  sq.  ft.,  1-story,  wood  ft-ame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only. 
Bldgs.  T2340  thru  T2343 
Property  #:  21199710138 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Underutilized 
Comment:  9267  sq.  ft.  each,  most  recent 

use — storage/general  purpose. 
Bldg.  1226 

Property  #:  21199730275 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  1600  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin.,  off- 
site  use  only. 
Bldg.  1271 

Property  #:  21199730276 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  presence  of  Jisbestos/ 

lead  paint,  most  recent  use — storage,  off- 
site  use  only. 
Bldg.  1280 

Property  #:  21199730277 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only. 
Bldg.  1281 

Property  #:  21199730278 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  presence  of  asbestos/ 

lead  p>aint,  most  recent  use — classroom, 

off-site  use  only. 
Bldg.  1282 

Property  #:  21199730279 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 


Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only. 

Bldg.  1283 

Property  #:  21199730280 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 

■    site  use  only. 

Bldg.  1284 

Property  #:  21199730281 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  1285 

Property  #:  21199730282 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only. 

Bldg.  1286 

Property  #:  21199730283 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  1287 

Property  #:  21199730284 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — barracks,  off- 
site  use  only. 
Bldg.  1288 

Property  #:  21199730285 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — dining 

facility,  off-site  use  only. 
Bldg.  1289 

Property  #:  21199730286 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only. 

Bldg.  430 

Property  #:  21199810305 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  4100  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — Red  Cross 
•    facility,  off-site  use  only. 


Bldg.  758 

Property  #:  21199810306 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only. 
Bldg.  759 

Property  #:  21199810307 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only. 
Bldg.  760 

Property  #:  21199810308 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only. 
Bldgs.  761-766 
Property  #:  21199810309 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  2400  sq.  ft.  each,  presence  of 

asbestos/lead  paint,  most  recent  use — 

classroom,  off-site  use  only. 

Bldg.  1650 

Property  #:  21199810311  ■* 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  1676  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — union  hall, 

off-site  use  only. 

Bldg.  2111 

Property  #:  21199810312 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  presence  of  asbestos/ 
lead  ptaint,  most  recent  use — union  hall, 
off-site  use  only. 

Bldg.  2170 

Property  #:  21199810313 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2204 

Property  #:  21199810315 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  3525  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2225 

Property  #:  21199810316 

Fort  Leonard  Wood 
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Ft.  Leonard 

5000 
Status:  Unutili 
Comment:  820 

most  recent  ui 
Bldg.  2271 
Property  #:  21 
Fort  Leonard  Wdod 
Ft.  Leonard  VVoop 

5000 
Status:  Unutili 
Comment:  256  s< 

most  recent 
Bldg.  2275 
Property  #:  21 
Fort  Leonard  Wo  od 
Ft.  Leonard  Woop 

5000 
Status:  Unutilizeb 
Comment:  225  s< 

most  recent 

Bldg.  2291 
Property  #;  21 
Fort  Leonard  Wo  sd 
Ft.  Leonard  Woop 

5000 
Status:  Unutilize  1 
Comment:  510  s( 

most  recent 
Bldg.  2318 
Property  #:  21 
Fort  Leonard  Wobd 
Ft.  Leonard  Woop 

5000 
Status:  Unutili 
Comment:  9267 

lead  paint,  mo^t 

site  use  only 
Bldg.  2579 
Property  #:  21 
Fort  Leonard  Wctd 
Ft.  Leonard  Woop 

5000 
Status:  Unuti 
Comment:  176 

lead  paint,  mo^t 

site  use  only. 
Bldg.  2580 
Property  #:  21 
Fort  Leonard  Wobd 
Ft.  Leonard  Woop 

5000 
Status:  Unutili: 
Comment:  200 

lead  paint,  mo^t 

plant,  off-site 
Bldg.  4199 
Property  #:  21 
Fort  Leonard  Wobd 
Ft.  Leonard  Woo  I 

5000 
Status:  Unutilizeii 
Comment:  2400 

lead  paint 

site  use  only. 
Bldg.  386 
Property  #:  21 
Fort  Leonard  Wobd 
Ft.  Leonard  Woo^  I 

5000 
Status:  Unutilize^i 
Comment:  4902 

lead  paint,  mo^t 

off-site  use  onl  ^ 


Woo  d  Co:  Pulaski  MO  65473- 


ized 

I  s(  |.  ft.,  presence  of  lead  paint, 
s  3 — storage,  off-site  use  only. 

19^810317 
d 
Co:  Pulaski  MO  65473- 

iz^J 

ft.,  presence  of  lead  paint, 
us  J — storage,  off-site  use  only. 

190810318 
d 
Co:  Pulaski  MO  65473- 


.  ft.,  presence  of  lead  paint, 
us  i — storage,  off-site  use  only. 

19^810319 
d 
Co:  Pulaski  MO  65473- 


ft.,  presence  of  lead  paint, 
ust — storage,  off-site  use  only. 


19M810322 


Co:  Pulaski  MO  65473- 


.  ft.,  presence  of  asbestos/ 
recent  use — storage,  off- 


19(1810325 


ilize  1 


I  sc . 


Co:  Pulaski  MO  65473- 


ft.,  presence  of  asbestos/ 
recent  use — storage,  off- 


19!  1810326 


izel 
I  sc. 


Co:  Pulaski  MO  65473- 


ft.,  presence  of  asbestos/ 
recent  use — generator 
only. 


ise 


19(  810327 


most 


Co:  Pulaski  MO  65473- 


.  ft.,  presence  of  asbestos/ 
recent  use — storage,  off- 


19<  820163 


Co:  Pulaski  MO  65473- 


.  ft.,  presence  of  asbestos/ 
recent  use — fire  station, 


Bldg.  401 

Property  #:  21199820164 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  9567  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  856 

Property  #:  21199820166 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  859 

Property  #:  21199820167 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  1242 

Property  #:  21199820168 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  1265 

Property  #:  21199820169 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  1267 

Property  #:  21199820170 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  1272 

Property  #:  21199820171 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  1277 

Property  #:  21199820172 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only. 

BIdgs.  2142,  2145,  2151-2153 
Property  #:  21199820174 


Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only. 

Bldg.  2150 

Property  #:  21199820175 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only. 

Bldg.  2155 

Property  #:  21199820176 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only. 

Bldgs.  2156,  2157,  2163,  2164 

Property  #:  21199820177 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — beuracks,  off- 
site  use  only. 

Bldg.  2165 

Property  #:  21199820178 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use— dayroom,  off- 
site  use  only. 

Bldg.  2167 

Property  #:  21199820179 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only.  ^ 

Bldgs.  2169,  2181,  2182,  2183 

Property  #:  21199820180 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only. 

Bldg.  2186 

Property  #:  21199820181 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2187 

Property  #:  21199820182 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 
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Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only. 

Bldgs.  2192,  2196.  2198 

Property  #:  21199820183 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only. 

Bldgs.  2304,  2306 

Property  #:  2119982*0184 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1625  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  12651 

Property  #:  21199820186 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  240  sq.  ft.,  presence  of  lead  paint, 
off-site  use  only. 

Bldg.  1448 

Property  #:  21199830327 

Fort  Leonard  Wood 

Co:  Pulaski  MO  65473-5000 

Status:  Unutilized 

Comment:  8450  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — training,  off- 
site  use  only. 

Bldg.  2210 

Property  #:  21199830328 

Fort  Leonard  Wood 

Co:  Pulaski  MO  65473-5000 

Status:  Unutilized 

Comment:  808  sq.  ft.,  concrete,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  2270 

Property  #:  21199830329 
Fort  Leobeird  Wood 
Co:  Pulaski  MO  65473-5000 
Status:  Unutilized 
Comment:  256  sq.  ft.,  concrete,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  6036 

Property  #:  21199910101 
Fort  Leonard  Wood 
Pulaski  Co:  MO  65473-8994 
Status:  Underutilized 
Comment:  240  sq.  ft.,  off-site  use  only. 
Bldg.  9110 

Property  #:  21199910108 
Fort  Leonard  Wood 
Pulaski  Co:  MO  65473-8994 
Status:  Underutilized 
Comment:  6498  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family 

quarters,  off-site  use  only. 
Bldgs.  9113,9115,  9117 
Property  #:  21199910109 
Fort  Leonard  Wood 
Pulaski  Co:  MO  65473-8994 
Status:  Underutilized 


Comment:  4332  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — family 
quarters,  off-site  use  only. 

Bldg.  493 

Property  #:  21199930158 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

Status:  Unutilized 

Comment:  26936  sq.  ft.,  concrete,  presence  of 

asbestos/lead  paint,  most  recent  use — store, 

off-site  use  only. 

Nevada 

Land 

Parcel  A 

Property  #:  21199012049 

Hawthorne  Army  Ammunition 

Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Location:  At  foot  of  Eastern  slope  of  Mount 

Grant  in  Wassuk  Range  &  S.W.  edge  of 

Walker  Lane 
Status:  Unutilized 
Comment:  160  acres,  road  and  utility 

easements,  no  utility  hookup,  possible 

flooding  problem. 

Parcel  B 

Property  #:  21199012056 

Hawthorne  Army  Ammunition 

Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Location:  At  foot  of  Eastern  slope  of  Mount 

Grant  in  Wassuk  Range  &  S.W.  edge  of 

Walker  Lane 
Status:  Unutilized 
Comment:  1920  acres;  road  and  utility 

easements;  no  utility  hookup;  possible 

flooding  problem. 
Parcel  C 

Property  #:  21199012057 
Hawthorne  Army  Ammunition 
Plant 

Hawthorne  Co:  Mineral  NV  89415- 
Location:  South-southwest  of  Hawthorne 

along  HWAAP's  South  Magazine  Area  at 

Western  edge  of  State  Route  359 
Status:  Unutilized 
Comment:  85  acres;  road  &  utility  easements; 

no  utility  hookup. 
Parcel  D 

Property  #:  21199012058  »' 

Hawthorne  Army  Ammunition 
Plant 

Hawthorne  Co:  Mineral  NV  89415- 
Location:  South-southwest  of  Hawthorne 

along  HWAAP'S  South  Magazine  Area  at 

western  edge  of  State  Route  359. 
Status:  Unutilized 
Comment:  955  acres;  road  &  utility 

easements;  no  utility  hookup. 

New  Jersey 

Building 

Bldg.  22 

Property  #:  21199740311 

Armament  R&D  Engineering 

Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Status;  Unutilized 

Comment:  4220  sq.  ft.,  needs  rehab,  most 

recent  use — machine  shop,  off-site  use 

only. 
Bldg.  178 
Property  #:  21199740312 


Armament  R&D  Engineering 

Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Status:  Unutilized 

Comment:  2067  sq.  ft.,  most  recent  use — 

research,  off-site  use  only. 
Bldg.  642 

Property  #:  21199740314 
Armament  R&D  Engineering 
Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Status:  Unutilized 
Comment:  280  sq.  ft.,  most  recent  use — 

explosives  testing,  off-site  use  only. 

Bldg.  732 

Property  #:  21199740315 

Armament  R&D  Engineering 

Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Status:  Unutilized 

Comment:  9077  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  1604 

Property  #:  21199740321 
Armament  R&D  Engineering 
Center 

Picatinny*  Arsenal  Co:  Morris  NJ  07806-5000 
Status:  Unutilized 
Comment:  8519  sq.  ft.,  most  recent  use — 

loading  facility,  off-site  use  only. 

Bldg.  3117 

Property  #:  21199740322 

Armament  R&D  Engineering 

Center 

Picatinny  /Vrsenal  Co:  Morris  NJ  07806-5000 

Status:  Unutilized 

Comment:  100  sq.  ft.,  most  recent  use — sentry 

station,  off-site  use  only. 
Bldg.  3201 

Property  #:  21199740324 
Armament  R&D  Engineering 
Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Status:  Unutilized 
Comment:  1360  sq.  ft.,  most  recent  use — 

water  treatment  plant,  off-site  use  only. 

Bldg.  3202 

Property  #:  21199740325 

Armament  R&D  Engineering 

Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Status:  Unutilized 

Comment:  96  sq.  ft.,  most  recent  use — snack 

bar,  off-site  use  only. 
Bldg.  3219 

Property  #:  21199740326 
Armament  R&D  Engineering 
Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Status:  Unutilized 
Comment:  288  sq.  ft.,  most  recent  use — snack 

bar,  off-site  use  only. 

New  Mexico 

Building  # 

68  Housing  Units 

Property  #:  21199940028 

White  Sands  Missile  Rsmge 

White  Sands  Co:  Dona  Ana  NM  88002- 

Status:  Unutilized 

Comment:  1269  sq.  ft.  ea.,  needs  major  repair, 

presence  of  asbestos,  most  recent  use — 

housing,  off-site  use  only.     ' 
Facility  11230 
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zed 


Miis 


Property  #:  211 
White  Sand.s  Mi 
White  Sands  Co 
Status:  Unutili 
Comment:  1620 
presence  of  as 
housing  unit,  i 
3  Facilities 
Property  #:  211 
White  Sands 
#00651.00637 
White  Sands  Co 
Status:  Unutili 
Comment:  1509 
presence  of  asl 
housing  units 
1 7  Garages 
Property  #:  21 
White  Sands  Mi 
White  Sands  Co 
Status:  Unutili 
Comment:  598  s( 
presence  of 
garages,  off-sit 
37  Garages 
Property  #:  211 
White  Sands 
White  Sands  Co 
Status:  Onutil 
Comment:  312  s< 
presence  of 
garages,  off-sit 

New  York 


9  J940029 
<  sile  Range 
Dona  Ana  NM  88002- 


<}.  ft.,  needs  major  repair, 
testos.  most  recent  use — 
ff-site  use  only. 


9©940030 

ile  Range 
00716 
Dona  Ana  NM  88002- 

q.  ft.  ea.,  needs  major  repair, 
lestos,  most  recent  use — 
off-site  use  only. 

19)940031 


ile  Range 
Dona  Ana  NM  88002- 


<s 


zep 

ft.,  needs  major  repair, 
aslestos,  most  recent  use — 

use  only. 


i  Miss 


99940032 
ile  Range 

Dona  Ana  NM  88002- 
zep 

ft.,  needs  major  repair, 
asbestos,  most  recent  use — 
use  only. 


Building 

4  Bldgs. 

Property  #;  2119*330336 

Stewart  Army  Si  bpost 

United  States  Mi  itary 

Academy 

New  Windsor  Cci : 

Location: 

#2000,  2002.  20a|« 

Status:  Unutili 

Comment:  35,35( 

asbestos/lead 

lodging. 
7  Bldgs. 

Property  #:  2119*830339 
Stewart  Army  Su  bpost 
United  States  Mi 
Academy 
New  Windsor  Co 
Location: 
#2400,  2402,  240b 
Status:  Unutilize  1 
Comment:  21.97; 

asbestos/lead 

storage/admin 
BIdg.  T-35 

Property  #:  2119*8401 
Fort  Drum 
Co:  Jefferson  NY 
Status:  Unutilize(i 
Comment:  1296 

admin.,  off-sit« 
Bldg.  S-149 

Property  #:  2119*840144 
Fort  Drum 
Co:  Jefferson  NY 
Status:  Unutilize{l 
Comment:  2488 

admin.,  off-sit« 
Bldg.  T-250 


Orange  NY  12553- 
2006 


sq.  ft.,  fair  possible 
daint.  most  recent  use — 


itar>' 

Orange  NY  12553- 
2500,  2506.  2514,  2516 


sq.  ft.,  poor,  possible 
daint,  most  recent  use — 


43 

3602- 

j.  ft.,  most  recent  use — 
use  only. 


13602- 

\.  ft.,  most  recent  use — 
use  only.  , 


Property  #:  21199840145 
Fort  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 

Comment:  2360  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only. 

Bldg.  T-254 

Property  #:  21199840146 
Fort  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 

Comment:  4720  sq.  ft.,  most  recent  use — 
barracks,  off-site  use  only. 

Bldg.  T-260 

Property  #:  21199840147 

Fort  Drum  Co:  Jefferson  NY  13602- 

Status:  Unutilized 

Comment:  2371  sq.  ft.,  most  recent  use — HQ 

bldg.,  off-site  use  only. 
Bldg.  T-261 

Property  #:  2 1 1 99840148 
Fort  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  most  recent  use — HQ 

bldg.,  off-site  use  only. 
Bldg.  T-262 

Property  #:  21199840149 
Fort  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  most  recent  use — HQ 

bldg.,  off-site  use  only. 
Bldg.  T-340 

Property  #:  21199840150 
Fort  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  T-392 

Property  #:  21199840151 
Fort  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 
Comment:  2740  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  T^13 

Property  #:  21199840152 
Fort  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 
Comment:  3663  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  T-415 

Property  #:  21199840153 
Co:  Jefferson  NY  13602- 
Status:  Unutilized 
Comment:  1676  sq.  ft.,  most  recent  use — HQ 

bldg.,  off-site  use  only. 
Bldg.  T-530 

Property  #:  21199840154 
Fort  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 
Comment:  2588  sq.  ft.,  most  recent  use — HQ 

bldg.,  off-site  use  only. 
Bldg.  T-840 

Property  #:  21199840155 
Fort  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 
Comment:  2803  sq.  ft.,  most  recent  use — 

dining,  off-site  use  only. 
Bldg.  T-892 

Property  #:  21199840156 
Fort  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 
Comment:  2740  sq.  ft.,  most  recent  use — HQ 

bldg.,  off-site  use  only. 

Bldg.  T-991 

Property  #:  21199040157 

Fort  Drum  Co:  Jefferson  NY  13602- 


Status:  Unutilized 

Comment:  2740  sq.  ft.,  most  recent  use — ^HQ 

bldg.,  off-site  use  only. 
Bldg.  P-996 

Property  #:  21199840158 
Fort  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 
Comment:  9602  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  S-998 

Property  #:  21199840159 
Fort  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 
Comment:  1432  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 

Bldg.  T-2159 

Property  #:  21199840160 

Fort  Drum  Co:  Jefferson  NY  13602- 

Status:  Unutilized 

Comment:  1948  sq  ft.,  off-site  use  only. 

Bldg.  T-2329 

Property  #:  21199840163 

Fort  Drum  Co:  Jefferson  NY  13602- 

Status:  Unutilized 

Comment:  2027  sq.  ft.,  most  recent  use — 

museum,  off-site  use  only. 
Bldg.  P-2415 
Property  #:  21199840164 
Fort  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 
Comment:  214  sq.  ft.,  most  recent  use — 

incinerator,  off-site  use  only. 

Bldg.  P-21572 

Property  #:  21199840167 

Fort  Drum  Co:  Jefferson  NY  13602- 

Status:  Unutilized 

Comment:  240  sq.  ft.,  most  recent  use — 

bunker,  off-site  use  only.  - 

Bldg.  P-87 

Property  #:  21199920203 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 
Comment:  360  sq.  ft.,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only. 

Land 

Land— 6.965  Acres 
Property  #:  21199540018 
Dix  Avenue 

Queensbury  Co:  Warren  NY  12801- 
Status:  Unutilized 

Comment:  6.96  acres  of  vacant  land,  located 
in  industrial  area,  potential  utilities. 

Ohio 

Building 

15  Units 

Property  #:  21199230354 

Military  Family  Housing 

Ravenna  Army  Ammunition  Plant 

Ravenna  Co:  Portage  OH  44266-9297 

Status:  Excess 

Comment:  3  bedroom  (7  units) — 1,824  sq.  ft. 

each,  4  bedroom  8  units) — 2,430  sq.  ft. 

each,  2-story  wood  frame,  presence  of 

asbestos,  off-site  use  only. 
7  Units 

Property  #:  21199230355 
Military  Family  Housing 
Garages 
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Ravenna  Army  Ammunition 

Plant 

Ravenna  Co:  Portage  OH  44266-9297 

Status:  Excess 

Comment:  1 — 4  stall  garage  and  6 — 3  stall 

garages,  presence  of  asbestos,  off-site  use 

only. 

Oklahoma 

Building 

Bldg.  T-2606 

Property  #:  21199011273 

Fort  Sill 

2606  Currie  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  2722  sq.  ft.;  possible  asbestos,  one 

floor  wood  frame;  most  recent  use — 

Headquarters  Bldg. 
Bldg.  T-838,  Fort  Sill 
Property  #:  21199220609 
838  Macomb  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  151  sq.  ft.,  wood  frame,  1  story, 

off-site  removal  only,  most  recent  use — vet 

facility  (quarantine  stable). 
Bldg.  T-954.  Fort  Sill 
Property  #:  21199240659 
954  Quinette  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  3571  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — motor  repair  shop. 

Bldg.  T^050  Fort  Sill 

Property  #:  21199240676 

4050  Pitman  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  3177  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — storage. 
Bldg.  T-3325,  Fort  Sill 
Property  #:  21199240681 
3325  Naylor  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  8832  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — warehouse. 
Bldg.  T1652,  Fort  Sill 
Property  #:  21199330380 
Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  1505  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T5637  Fort  Sill 

Property  #:  21199330419 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1606  sq.  ft.,  1  story,  possible 

asbestosrjnost  recent  use — storage,  off-site 

use  only. 
Bldg.  T-^226 
Property  #:  21199440384 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 
Status:  Unutilized 
Comment:  114  sq.  ft.,  1 -story  wood  frame, 

possible  asbestos  and  lead  paint,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  P-1015,  Fort  Sill 


Property  #:  21199520197 
Lawton  Co:  Comanche  OK  73501-5100 
Status:  Unutilized 

Comment:  15402  sq.  ft.,  1-story,  most  recent 
use — storage,  off-site  use  only. 

Bldg.  P-366,  Fort  Sill 

Property  #:  21199610740 

Lawton  Co:  Comanche  OK  73503- 

Status:  Unutilized 

Comment:  482  sq.  ft.,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  P-1800. 
Property  #:  21199710033 
Fort  Sill 

Lawrton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  2,545  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — military 

equipment,  off-site  use  only. 

Building  T-2952 

Property  #:  21199710047 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  4,327  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — motor  repair 

shop,  off-site  use  only. 
Building  P-5042 
Property  #:  21199710066 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  119  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — heatplant,  off- 
site  use  only. 
6  Buildings 

Property  #:  21199710085 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  P-6449,  S-6451,  T-6452,  P-6460, 

P-6463,  S-6450 
Status:  Unutilized 
Comment:  various  sq.  ft.,  possible  asbestos 

and  leadpaint,  most  recent  use — range 

support,  off-site  use  only. 

4  Buildings 

Property  #:  21199710086 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Location:  T-6465,  T-6466,  T-6467,  T-6468 

Status:  Unutilized 

Comment:  various  sq.  ft.,  possible  asbestos 

and  leadpaint,  most  recent  use — range 

support,  off-site  use  only. 
Building  P-6539 
Property  #:  21199710087 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  1,483  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — office,  off-site 

use  only. 

Bldg.  T-208 

Property  #:  21199730344 

Fort  Sill 

Lawrton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  20525  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — training 

center,  off-site  use  only. 

Bldg.  T-214 

Property  #:  21199730346 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 


Status:  Unutilized 

Comment:  6332  sq.  ft., possible  asbestos/lead 

paint,  most  recent  use — training  center,  off- 
site  use  only. 
Bldgs.  T-215,  T-216 
Property  #:  21199730347 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  6300  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  T-217 

Property  #:  21199730348 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  6394  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — training  center,  off- 
site  use  only. 
Bldg.  T-810 

Property  #:  21199730350 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  7205  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — hay  storage,  off-site 

use  only. 
Bldgs.  T-837,  T-839 
Property  #:  21199730351 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  approx.  100  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  recent  use' — 

storage,  off-site  use  only. 
Bldg.  P-934 

Property  #:  21199730353 
Fort  Sili 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
CommerH:  402  sq.  ft.,  possible  asbestos/lead 

paint,  most  recenf  use — storage,  off-site  use 

only. 
Bldg.  T-1 177 
Property  #:  21199730356 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  183  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — snack  bar,  off-site 

use  only. 
Bldgs.  T-1468.T-1469 
Property  #:  21199730357 
Fort  Sili 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  114  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 
Bldgs.  T-1470 
Property  #:  21199730358 
Fort  Sili 

Lavtrton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  3120  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 

Bldgs.  T-1940 

Property  #:  21199730360 

Fort  Sili 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 
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jse — ve  licle 


Comment:  1400 

paint,  most 

only. 
Bldgs.  T-1954, 
Property  #:  21 
Fort  Sill 
Lawton  Co: 
Status:  Unutilizc  d 
Comment:  appro  k 

asbestos/lead 

storage,  off-si 
Bldgs.  T-2180 
Property*:  211 
Fort  Sill 
Lawton  Co: 
Status:  Unutili 
Comment:  possi 

recentu 

use  only. 
Bldgs.  T-2184 
Property  #:  211 
Fort  Sill 
Lawton  Co 
Status:  Unutili 
Comment:  454  s( 

paint,  most 

only. 
Bldg.  T-2185 
Property  #:  211 
Fort  Sill 
Lawton  Co 
Status:  Unutil 
Comment:  151  s( 

paint,  most 

only. 

Bldgs.  1-2186,11 
Property  #:  211 
Fort  Sill 
Lawton  Co: 
Status:  Unutilized 
Comment: 

asbestos/lead 

vehicle  maint. 
Bldg.  T-2187 
Property  #:  21 
Fort  Sill 
Lawton  Co 
Status:  Unutili 
Comment:  1673 

paint,  most 

only. 

Bldg.  T-2209 
Property  #:  21 
Fort  Sill 

Lawton  Co:  Com  i 
Status:  Unutilizep 
Comment:  1257 

paint,  most 

only. 
Bldgs.  T-2240.  T 
Property*:  21 
Fort  Sill 

Lawton  Co:  Com 
Status:  Unutil 
Comment:  appro  c 

asbestos/lead 

storage,  off-sitf 

Bldgs.  T-2262,  T 
Property*:  21 
Fort  Sill 
Lawton  Co 
Status:  Unutili 
Comment:  appro  i 
asbestos/lead 
maint.  shop,  o 


iq.  ft.,  possible  asbestos/lead 
recent  use — storage,  off-site  use 

1  -2022 
19)730362 

Comanche  OK  73503-5100 

100  sq.  ft.  each,  possible 
laint,  most  recent  use — 
it^  use  only. 

9b730363 
Com  mche  OK  73503-5100 


le  asbestos/lead  paint,  most 
maint.  facility,  off-site 


9  J730364 


Com  mche  OK  73503-5100 
izep 

ft.,  possible  asbestos/lead 
recjenf  use — storage,  off-site  use 


9  1730365 

Com  mche  OK  73503-5100 
iz^ 

ft.,  possible  asbestos/lead 
recjent  use — storage,  off-site  use 

2188,7-2189 
9^730366 

Comlnche  OK  73503-5100 

1656-J-3583  sq.  ft.,  possible 
I  aint,  most  recent  use — 
shop,  off-site  use  only. 

191730367 

Com  mche  OK  73503-5100 
izep 

[.  ft.,  possible  asbestos/lead 
recjsnt  use — storage,  off-site  use 


191730368 

nche  OK  73503-5100 

!  q.  ft.,  possible  asbestos/lead 
recpnt  use — storage,  off-site  use 

-2241 
19  1730369 


nche OK  73503-5100 


izep 

.  9500  sq.  ft.,  possible 
f|aint,  most  recent  use — 

use  only. 

-2263 
19'  1730370 


Com;  nche  OK  73503-5100 


ize  1 


3100  sq.  ft.,  possible 
daint.  most  recent  use — 
-site  use  only. 


Bldgs.  T-2271,  T-2272 

Property  #:  21199730371 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  232  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 
Bldgs.  T-2291,T-2296 
Property*:  21199730372 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  400  sq.  ft.  each,  possible  asbestos/ 

lead  paint,  most  recent  use — storage,  off- 
site  use  only. 
5  Bldgs. 

Property  #:  21199730373 
Fort  Sill 

T-2300,  T-2301,  T-2303,  T-2306,  T-2307 
Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  various  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — storage,  off- 
site  use  only. 
Bldg.  T-2406 
Property  *:  21199730374 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  114  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 
3  Bldgs. 

Property  #:  21199730376 
Fort  Sill 

#T-2430,  T-2432,  T-2435 
Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  approx.  8900  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  T-2434 
Property  *:  21199730377 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  8997  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — vehicle  maint. 

shop,  off-site  use  only. 
Bldgs.  T-3001,T-3006 
Property  #:  21199730383 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  approx.  9300  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  T-3025 
Property  *:  21199730384 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  5259  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — museum,  off-site 

use  only. 
Bldg.  T-3314 
Property  #:  21199730385 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  229  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only. 
Bldg.  T-3323 


Property  *:  21199730387 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  8832  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — office,  off-site  use 
only. 

Bldgs.  T-4021,  T-4022 

Property  *:  21199730389 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  442 — 869  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  T-4065 

Property  *:  21199730390 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  3145  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — maint.  shop,  off- 
site  use,  only. 

Bldg.  7-4067 

Property  *:  21199730391 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1032  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only. 

Bldg.  7-4281 

Property  *:  21199730392 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  9405  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only. 

Bldgs.  7-4401,  7-4402 

Property  #:  21199730393 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  2260  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — office,  off-site  use 
only. 

Bldg.  7-4407 

Property  #:  21199730395 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  3070  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — dining  facility,  off- 
site  use  only. 

4  Bldgs. 

Property  *:  21199730396 
Fort  Sill 

#7-4410,  7-4414,  7-1415, 
7-4418 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 

Comment:  1311  sq.  ft.,  possible  asbestos/lead 
N  paint,  most  recent  use — office,  off-site  use 
only. 

5  Bldgs. 

Property  #:211 99730397 

Fort  Sill 

#7-4411  thru  7-4413,  7^416 

thru  7-4417 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1244  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — showers,  off-site 

use  only. 
Bldg.  7-4421 
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Property  #:  21199730398 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  3070  sq.  ft.  possible  asbestos/lead 

paint,  most  recent  use — dining,  off-site  use 

only. 
10  Bldgs. 

Property  #:  21199730399 
Fort  Sill 

#T-4422  thru  T-4427,  T-^431 
thru  T-4434 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  2263  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — barracks,  off-site 

use  only. 
6  Bldgs. 

Property  #  :2 1 1 99730400 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  #T^436,  T-4440,  T-^444,  T-4445, 

T-4448,  T-4449 
Status:  Unutilized 
Comment:  1311-2263  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only. 

5  Bldgs. 

Property  #:  21199730401 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100' 

Location:  #T-4441,  T-4442,  T-4443,  T-4446, 

T-4447 
Status:  Unutilized 
Comment:  1244  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — showers,  off-site 

use  only. 

Bldg.  T-5041 

Property  #:  21199730409       , 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  763  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 
Bldgs.  T-5044,  T-5045 
Property  #:  21199730410 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  1798/1806  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — class 

rooms,  off-site  use  only. 
4  Bldgs. 

Property  #:  21199730411 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  #T-5046,  T-5047,  T-5048,  T-5049 
Status:  Unutilized 
Comment:  various  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only. 
Bldg.  T-5420 
Property  #:  21199730414 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment;  189  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — fuel  storage,  off- 
site  use  only. 
Bldg.  T-5639 
Property  #:  21199730416 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 


Comment:  10,720  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — office,  off-site 
use  only. 

Bldgs.  T-7290,  T-7291 

Property  #:  21199730417 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  224/840  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — kennel,  off-set 
use  only. 

Bldg.  T-7775 

Property  #:  21199730419 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1452  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — private  club,  off- 
site  use  only. 

Bldg.  T-207 

Property  #:  21199910130 

Fort  Sill 

Lavrton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  19,531  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — office,  off-site 
use  only. 

Bldgs.  P-364,  P-584,  P-588 

Property  #:  21199910131 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  106  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — utility  plant,  off- 
site  use  only. 

Bldg.  P-599 

Property  #:  21199910132 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1400  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — clubhouse,  off-site 

use  only. 

4  Bldgs. 

Property  #:  21199910133 

Fort  Sill 

P-617,  P-1114,  P-1386 

P-1608 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  106  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — utility  plant,  off- 
site  use  only. 

Bldg.  P-746 

Property  #:  21199910135 

Fort.Sill 

Lavrton-Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  6299  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only. 
Bldgs.  P-1908,  P-2078 
Property  #:  21199910136 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  106  &  131  sq  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use-utility  plant, 

off-site  use  only. 
Bldg.  T-2183 
Property  #:  21199910139 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 


Comment:  14.530  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — repair  shop. 

off-site  use  only. 
Bldgs.  P-2581,P-2773 
Property  #:  21199910140 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  4093  and  4129  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  P-2582 
Property  #:  21199910141 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  3672  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only. 
Bldgs.  S-2790.  P-2906 
Property  #:  21199910142 
Fort  Sili 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  1602  and  1390  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  P-2909 
Property  #:  21199910143 
Fort  Sili 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  1236  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — classroom,  off-site 

use  only. 
Bldgs.  P-2912,  P-2944 
Property  #:  21199910144 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
"Comment:  1390  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only. 
Bldg.  S-3169 
Property  #:  21199910145 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  6437  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only. 
Bldg.  P-2914 
Property  #:  21199910146 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  1236  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 
Bldg.  P-3469 
Property  #:  21199910147 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  3930  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — car  wash,  off-site 

use  only. 
Bldg.  S-3559 
Property  #:  21199910148 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  9462  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — classroom,  off-site 

use  only. 
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Bldg.  S-4064 
Property  #:  21 
Fort  Sill 
Lawton  Co 
Status:  Unutili 
Comment:  138! 

paint,  off-sit( 
Bldg.  T-4748 
Property  #:  21 
Fort  Sill 
Lawton  Co 
Status:  Unutil 
Comment:  189< 

paint,  most 

use  only. 
Bldg.  S-5086 
Property  #:  21 
Fort  Sill 
Lawton  Co: 
Status:  Unutili 
Comment:  645; 

paint,  most 

off-site  use 
Bldg.  P-5101 
Property  #:  21 
Fort  Sill 
Lawton  Co: 
Status:  Unutili 
Comment:  82  s( 

paint,  most 

use  only. 

Bldg.  P-5638 
Property  #:  21 
Fort  Sill 
Lawton  Co: 
Status:  Unutili 
Comment:  300 

paint,  most 

only. 

Bldg.  S-6430 
Property  #:  211 
Fort  Sill 
Lawton  Co: 
Status:  Unutili 
Comment:  208G 

paint,  most 

site  use  only. 
Bldg.  T-6461 
Property  #:  21 
Fort  Sill 
Lawton  Co 
Status:  Unutili 
Comment:  200 

paint,  most 

site  use  only 
Bldg.  T-6462 
Property  #:  21 
Fort  Sill 
Lawton  Co: 
Status:  Unutili 
Comment:  64 

paint,  most 

site  use  only 

Bldg.  P-7230 

Property  #:  21  If 9910159 

Fort  Sill 

Lawton  Co:  Conjanche  OK  73503-5100 

Status:  Unutil 

Comment:  160 

paint,  most  re^.ent 

off-site  use 
Bldg.  S-7960 
Property  #:  211^9930159 
Fort  Sill 


1 99910149 

Coi  nanche  OK  73503-5100 
;:ed 
sq.  ft.,  possible  asbestos/lead 
use  only. 

Ib9910151 

Coi  fianche  OK  73503-5100 
:  ed 

sq.  ft.,  possible  asbestos/lead 
recent  use— classroom,  off-site 

lb9910152 

Coi  lanche  OK  73503-5100 
jed 

sq.  ft.,  possible  asbestos/lead 
recent  use — maintenance  shop, 
ofly. 

169910153 

Cor  lanche  OK  73503-5100 
3ed 

.  ft.,  possible  asbestos/lead 
recent  use — gas  station,  off-site 


1  19910155 


Cor  lanche  OK  73503-5100 
2ed 

I  q.  ft.,  possible  asbestos/lead 
r4cent  use — storage,  off-site  use 


19910156 

Cor  lanche  OK  73503-5100 
^d 

sq.  ft.,  possible  asbestos/lead 
recent  use — range  support,  off- 

1*9910157 

Cor  lanche  OK  73503-5100 
;^d 

.  ft.,  possible  asbestos/lead 
r4:ent  use — range  support,  off- 

1*9910158 

Cor  lanche  OK  73503-5100 
zjd 

sc .  ft.,  possible  asbestos/lead 
rient  use — control  tower,  off- 


zid 
sq. 


!  or  ly 


ft.,  possible  asbestos/lead 
use — transmitter  bldg.. 


Lawton  Co:  Comanche  OK  73503- 

Status:  Unutilized 

Comment:  120  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 
Bldg.  S-7961 
Property  #:  21199930160 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 
Status:  Unutilized 
Comment:  36  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 

Pennsylvania 

Building 

Bldg.  T884 

Property  #:  21199940039 

Carlisle  Barracks 

Carlisle  Co:  Cumberland  PA  17013- 

Status:  Unutilized 

Comment:  1500  sq.  ft.,  needs  major  repair, 

presence  of  asbestos,  most  recent  use — 

storehouse,  off-site  use  only. 
Bldg.  T889 

Property  #:  21199940040 
Carlisle  Barracks 

Carlisle  Co:  Cumberland  PA  17013- 
Status:  Unutilized 
Comment:  1500  sq.  ft.,  needs  major  repair, 

presence  of  asbestos,  most  recent  use — 

storehouse,  off-site  use  only. 
Bldg.  T894 

Property  #:  21199940041 
Carlisle  Barracks 

Carlisle  Co:  Cumberland  PA  17013- 
Status:  Unutilized 
Comment:  1555  sq.  ft.,  needs  major  repair, 

presence  of  asbestos,  most  recent  use — 

maint.  facility,  off-site  use  only. 
Bldg.  T879 

Property  #:  21199940042 
Carlisle  Barracks 

Carlisle  Co:  Cumberland  PA  17013- 
Status:  Unutilized 
Comment:  1850  sq.  ft.,  needs  major 

repair,presence  of  cisbestos,  most  recent 

use — storehouse,  off-site  use  only. 
Bldg.  T895 

Property  #:  21199940043 
Carlisle  Barracks 

Carlisle  Co:  Cumberland  PA  17013- 
Status:  Unutilized 
Comment:  1500  sq.  ft.,  needs  major  repair, 

presence  of  asbestos,  most  recent  use — 

maint.  facility,  off-site  use  only. 

South  Carolina 

Building 

Bldg.  3499 

Property  #:  21199730310 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Status:  Unutilized 

Comment:  3724  sq.  ft.,  needs  repair,  most 

recent  use — admin. 
Bldg.  2441 

Property  #:  21199820187 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
Status:  Unutilized 
Comment:  2160  sq.  ft.,  needs  repeilr,  most 

recent  use — admin. 
Bldg.  3605 


Property  #:  21199820188 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
Status:  Unutilized 

Comment:  711  sq.  ft.,  needs  repair,  most 
recent  use — storage. 

Texas 

Building 

Bldg.  P-377,  Fort  Sam  Houston 

Property  #:  21199330444 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  74  sq.  ft.,  1-story  brick,  needs 
rehab,  most  recent  use — scale  house, 
located  in  National  Historic  District,  off- 
site  use  only. 

Bldg.  T-5901 

Property  #:  21199330486 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  742  sq.  ft.,  1-story  wood  frame, 

most  recent  use — admin.,  off-site  use  only. 
Bldg.  4480,  Fort  Hood 
Property  #:  21199410322 
Ft.  Hood  Co:  Bell  TX  76544- 
Status:  Unutilized 
Comment:  2160  sq.  ft.,  1-story,  most  recent 

use — storage,  off-site  use  only. 
Bldg.  P-6615 
Property  #:  21199440454 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Excess 
Comment:  400  sq.  ft.,  1  story  concrete  frame, 

off-site  removal  only,  most  recent  use — 

detached  garage. 

Bldg.  4201,  Fort  Hood 
Property  #:  21199520201 
Ft.  Hood  Co:  Bell  TX  76544- 
Status:  Unutilized 

Comment:  9000  sq.  ft.,  1-story,  off-site  use 
only. 

Bldg.  4202,  Fort  Hood 

Property  #:  21199520202 

Ft.  Hood  Co:  Bell  TX  76544- 

Status:  Unutilized 

Comment:  5400  sq.  ft.,  1-story,  most  recent 
use — storage,  off-site  use  only. 

Bldg.  P-197 

Property  #:  21199640220 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  13819  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  T-230 

Property  #:  21199640221 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  18102  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — printing  plant 

and  shop,  off-site  use  only. 
Bldg.  S-3898 
Property  #:  21199640235 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  4200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only. 
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Bldg.  S-3899 

Property  #:  21199640236 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  4200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only. 
Bldg.  P-5126 
Property  #:  21199640240 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  189  sq.  ft.,  off-site  use  only. 

Bldg.  P-6201 

Property  #:  21199640241 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  3003  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — officers  family 

quarters,  off-site  use  only. 

Bldg.  P-6202 

Property  #:  21199640242 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  1479  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — officers  family  quarters, 

off-site  use  only. 
Bldg.  P-6203 
Property  #:  21199640243 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  1381  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — military  family  quarters, 

off-site  use  only. 
Bldg.  P-6204 
Property  #:  21199640244 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  1454  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — military 

family  quarters,  off-site  use  only. 
Bldg.  7137,  Fort  Bliss 
Property  #:  21199640564 
El  Paso  Co:  El  Paso  TX  79916- 
Status:  Unutilized 
Comment:  35,736  sq.  ft.,  3-story,  most  recent 

use — housing,  off-site  use  only. 

Building  4630 

Property  #:  21199710088 

Fort  Hood 

Fort  Hood  Co:  Bell  TX  76544- 

Status:  Unutilized 

Conunent:  21,833  sq.  ft.,  most  recent  use — 
Admin.,  off-site  use  only. 

Bldg.  T-330 

Property  #:  21199730315 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  59,149  sq.  ft.,  presence  of 
asbestos/lead  paint,  historical  category, 
most  recent  use — laundry,  off-site  use  only. 

Bldgs.  P-605A  &  P-606A 
Property  #:  21199730316 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 

Comment:  2418  sq.  ft.,  poor  condition, 
presence  of  asbestos/lead  paint,  historical 


category,  most  recent  use — indoor  firing 

range,  off-site  use  only. 
Bldg.  S-1150 
Property  #:  21199730317 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  8629  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — instruction 

bldg..  off-site  use  only. 
Bldgs.  S-1440— S-1446,  S-1452 
Property  #:  21199730318 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  4200  sq.  ft.,  presence  of  lead,  most 

recent  use — instruction  bldgs.,  off-site  use 

only. 
4  Bldgs. 

Property  #:  21199730319 
Fort  Sam  Houston 
#S-1447,  S-1449,  S-1450,  S-1451 
San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  4200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — instruction 

bldgs.,  off-site  use  only. 
Bldg.  P-4115 
Property  #:  21199730327 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  529  sq.  ft.,  presence  of  asbestos/ 

lead  paint  historic  bldg.,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  4205 

Property  #:  21199730328 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  24,573  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

warehouse,  off-site  use  only. 

Bldg.  T-5113 

Property  #:  21199730330 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-50<iO 

Status:  Unutilized 

Comment:  2550  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  historical  bldg.,  most  recent 
use — medical  clinic,  off-site  use  only. 

Bldg.  T-5122 

Property  #:  21199730331 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  3602  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  historical  category,  most  recent 
use — instruction  bldg.,  off-site  use  only. 

Bldg.  T-5903 

Property  #:  21199730332 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  5200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  historical  category,  most  recent 

use — admin.,  off-site  use  only. 
Bldg.  T-5907 
Property  #:  21199730333 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  570  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  historical  category,  most  recent 

use — admin.,  off-site  use  only. 


Bldg.  T-6284 

Property  #:  21199730335 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  UnutiUzed 

Comment:  120  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — pump  station,  off-site  use 
only. 

Bldg.  T-5906 

Property  *:  21199730420 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  570  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  only. 

Bldg.  P-1382 

Property  #:  21199810365 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  30,082  sq.  ft.,  presence  of 
'  asbestos/lead  paint,  most  recent  use — 
housing,  off-site  use  only. 

Bldg.  P-2014 

Property  #:  21199810367 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  10,990  sq.  ft.,  historical  property, 
presence  of  asbestos/lead  paint,  most 
recent  use — instruction,  off-site  use  only. 

Bldg.  P-2015 

Property  #:  21199810368 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  11,333  sq.  ft.,  historical  property, 
presence  of  asbestos/lead  paint,  most 
recent  use — admin.,  off-site  use  only. 

Bldg.  P-2016 

Property  #:  21199810369 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  11.517  sq.  ft.,  historical  property, 
presence  of  asbestos/lead  paint,  most 
recent  use — admin.,  off-site  use  only. 

Bldg.  P-2017 

Property  #:  21199810370 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  10,990  sq.  ft.,  historical  property, 
presence  of  asbestos/lead  paint,  most 
recent  use — admin.,  off-site  use  only. 

Bldg.  S-3897 

Property  #:  21199810371 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  4,200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — instruction, 

off-site  use  only. 
Bldg.  S-1155 
Property  #:  21199830347 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  2100  sq.  ft.,  good,  hazard 

abatement  required,  most  recent  use — 

instruction  bldg..  off-site  use  only. 
Bldg.  S-3896 
Property  #:  21199830349 
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ztd 


Fort  Sam  Houst  m 
San  Antonio  Co 
Status:  Unutili: 
Comment:  4200 

required,  mos : 

use  only. 
Bldg.  T-5123 
Property  #:  21 
Fort  Sam  Houston 
San  Antonio  Co 
Status:  Unutil 
Conmient:  2596 

required,  mos 

site  use  only, 
Bldg.  P-6150 
Property  #:  21 
Fort  Sam  Houston 
San  Antonio  Co 
Status:  Unutili 
Comment:  48  sq 

required,  mos' 

off-site  use 


Bexar  TX  78234-5000 


sq.  ft.,  fair,  hazard  abatement 
recent  use — training,  off-site 


109830350 
n 

Bexar  TX  78234-5000 
zid 
sq.  ft.,  fair,  hazard  abatement 
recent  use — instruction,  off- 
listorical  significance. 

199830351 
n 
Bexar  TX  78234-5000 


iziid 


I  on  y 


ft.,  fair,  hazard  abatement 
recent  use — pdmphouse. 


82  29 


Bldgs.  P-6331 
Property  #:  211 
Fort  Sam  Houstt^n 
San  Antonio  Co 
Status:  Unutilized 
Comment:  36  sq 

required,  mosi 

station,  off-siti  i 
Bldg.  P-8000 
Property*:  211 
Fort  Sam  Houstcjn 
San  Antonio  Co: 
Status;  Unutilized 
Comment:  1776 

required,  most 

use  only. 
9  Bldgs. 
Property  #:  21 
Fort  Sam  Houstdn 
San  Antonio  Co: 
Location:  #P800 

8035,  8127, 
Status:  Unutiliz^ 
Comment:  2456 

required,  most 

use  only 
11  Bldgs. 
Property  #:  211 
Fort  Sam  Housttii 
San  Antonio  Co 
Location;  #P800; 

8204. 8216 
Status:  Unutil 
Comment:  2358 
'required,  most 

use  only. 
Bldgs.  P-a003C, 
Property  #:  21 
Fort  Sam  Housto^ 
San  Antonio  Co 
Status:  Unutili 
Comment:  1174 

required,  most 

garage,  off-i 

Bldg.  P-8004 
Property  #:  21 
Fort  Sam  Houstc^ 
San  Antonio  Co 
Status:  Unutiliz^ 
Comment:  2243 

required,  most 

use  only. 


F-6335,  P-6495 
9  9830353 


Bexar  TX  78234-5000 

1 

ft.,  fair,  hazard  abatement 

recent  use — pumping 

use  only. 

90830354 
n 

Bexar  TX  78234-5000 
d 

>q.  ft.,  fair,  hazard  abatement 
recent  use — housing,  off-site 

190830355 


Bexar  TX  78234-5000 
,  P8008,  8014,  8027,  8033, 
,8265 


q.  ft.,  fair,  hazard  abatement 
recent  use — housing,  off-site 


9  )830356 
n 

Bexar  TX  78234-5000 
,P8011,8012,  8043,  8202, 
,82135.8241,8261 
ized 

iiq.  ft.,  fair,  hazard  abatement 
recent  use — housing,  off-site 

P-8220C 
19)830357 
n 

Bexar  TX  78234-5000 
iz^ 

I  q.  ft.,  fair,  hazard  abatement 
recent  use — detached 
sitejuse  only. 

196830358 
n 

Bexar  TX  78234-5000 
d 

q.  ft.,  fair,  hazard  abatement 
recent  use — housing,  off-site 


7  Bldgs. 

Property  #:  21199830359 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8005,  P8101,  8107,  8141,  8146, 

8150 
Status:  Unutilized 
Comment:  1804  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 
15  Bldgs. 

Property  #:  21199830360 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8006,  P8007,  8010,  8013,  8015, 

8017,  8020,  8029.  8103,  8105.  8201.  8208, 

8218,  8225,  8234 
Status:  Unutilized 
Comment:  1703  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 

7  Bldgs. 

Property  #:  31199830361 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8009,  8024.  8207.  8214,  8217. 

8226.  8256 
Status:  Unutilized 
Comment:  2253  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 
4  Bldgs. 

Property  #:  21199830362 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8009C,  8027C,  8248C,  8256C 
Status:  Unutilized 
Comment:  681  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only.  - 
3  Bldgs. 

Property  #:  21199830363 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8012C,  8039C,  8224C 
Status:  Unutilized 
Comment:  1185  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

getrage,  off-site  use  only. 

Bldg.  P8016 

Property  #:  21199830364 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  2347  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 

8  Bldgs. 

Property  #:  21199830365 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8021,  8211,  8244,  8270.  8213, 

8223.  8243.  8226 
Status:  Unutilized 
Comment:  246  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 

Bldg.  P-8022 

Property  #:  21199830366 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  1849  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 


5  Bldgs. 

Property  #:  21199830367 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8022C.  8023C,  8106C,  8127C, 

8206C 
Status:  Unutilized 
Comment:  513  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only. 
Bldgs.  P8026.  P8028 
Property  #:  21199830369 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  approx.  1850  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only. 
3Bldgs. 

Property  #:  21199830370 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8028C,  P8143C,  P8150C 
Status:  Unutilized 
Comment:  838  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only. 
3  Bldgs. 

Property  #:  21199830372 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8035C.  P8104C.  8236C 
Status:  Unutilized 
Conmient:  1017  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only. 
3  Bldgs. 

Property  #:  21199830375 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000     ' 
Location:  #P8102,  8106,  8108 
Status:  Unutilized 
Comment:  approx.  2700  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only. 
Bldgs.  P8109,  P8137 
Property  #:  21199830376 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  1540  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 

Bldgs.  P8112.P8228 

Property  #:  21199830378 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  1807  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 
3  Bldgs. 

Property  #:  21199830380 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8116.  8151,  8158 
Status:  Unutilized 
Comment:  1691  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 

Bldg.  P8117 

Property  #:  21199830381 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
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Status:  Unutilized 

Comment:  1581  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 
8  Bldgs.  • 

Property  #:  21199830382 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8118,  8121.  8125,  8153,  8119, 

8120,8124,8168 
Status:  Unutilized 
Comment:  various  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only. 
Bldgs.  P8122,  P8123 
Property  #:  21199830383 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:. Unutilized 
Comment:  approx.  1400  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use —     • 

housing,  off-site  use  only. 

Bldg.  P8126 

Property  #:  21199830384 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  1331  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 
8  Bldgs. 

Property  #:  21199830386 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P813lC,  8139C,  8203C,  8221C, 

8231C, 8243C, 8249C, 8261C 
Status:  Unutilized 
Comment:  849  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only. 
Bldgs.  P8133,P8134 
Property  #:  21199830387 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  2000  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 

Bldgs.  P8135,  P8136 

Property  #:  21199830388 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  approx.  1500  sq.  ft.,  fair  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only. 
4  Bldgs. 

Property  #:  21199830389 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location: 

#P8144,  8267,  8148,  8149 
Status:  Unutilized 
Comment:  approx.  2200  sq.  ft.,  fair  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only. 

Bldg.  P8171 

Property  #:  21199830392 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  1289  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 


Bldg.  P8172 

Property  #:  21199830393 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  1597  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 

Bldgs.  P8173,P81 74 

Property  #:  21199830394 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  approx.  2200  sq.  ft.,  fair  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only. 
Bldg.  P8174C 
Property  #:  21199830395 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  670  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only. 

Bldg.  P8175 

Property  #:  21199830396 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  2220  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 
Bldg.  P8200 

Property  #:  21199830397 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  892  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — officers 

quarters,  off-site  use  only. 

Bldg  P8200C, 

Property  #:  21199830398 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  924  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only. 

Bldg.  P8205 

Property  #:  21199830399 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  1745  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 
3  Bldgs. 

Property  #:  21199830400 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8206,  8232,  8233 
Status:  Unutilized 
Comment:  approx.  2400  sq.  ft.,  fair  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only. 

Bldg  P8245 

Property  #:  21199830401 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  2876  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 
Bldgs.  P8262C,  8271C 


Property  #:  21199830403 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  1006  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only. 
Bldg.  P8269 

Property  #:  21199830404 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  2396  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 

20  Bldgs.  ^ 

Property  #:  21199830405 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8271.  8002,  8018,  8025.  8037, 

8100.  8130,  8132,  8138,  8140.  8142.  8145. 

8147.  8210,  8212.  8221.  8242.  8247.  8264. 

8257 
Status:  Unutilized 
Comment:  2777  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 
Bldg.  P-1374 
Property  #:  21199840169 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  111.448  sq.  ft.,  presence  of 

asbestos/lead  paint,  hazard  abatement 

responsibility,  most  recent  use — barracks. 

off-site  use  only. 
Bldg.  P-1980 
Property  #:  21199840170 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  2989  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  hazard  abatement 

responsibility,  most  recent  use — ^radio 

system,  off-site  use  only. 
Bldg.  P-1981 
Property  #:  21199840171 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  hazard  abatement 

responsibility,  most  recent  use — generator 

plant,  off-site  use  only. 
Bldg.  P-2396 
Property  #:  21199840173 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  1080  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  hazard  abatement 

responsibility,  most  recent  use — generator 

pl^nt,  off-site  use  only. 
Bldg.  P-4226 
Property  #:  21199840172 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  1809  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  hazard  abatement 

responsibility,  most  recent  use — storage. 

off-site  use  only. 

Bldg.  2842 

Property  #:  21199840177 
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-sit  s 
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76=44- 


iliz(  d 


use — A  ZS 


Fort  Hood 
Ft.  Hood  TX  76i44- 
Status:  Unutilized 
Comment:  2650 

admin.,  off- 
Bldg.  2843 
Property  #:  211 
Fort  Hood 
Ft.  Hood  TX 
Status:  Unutili 
Comment:  8043 

admi.^.,  off-sil 
Bldg.  2845 
Property  #:  211 
Fort  Hood 
Ft.  Hood  TX 
Status:  Unuti 
Comment:  8043 

admin.,  off-: 
Bldg.  2846 
Property  #:  21 
Fort  Hood 
Ft.  Hood  TX 
Status:  Unuti 
Comment:  8043 

admin.,  off-; 
Bldg.  36 
Property  #:  21 
Fort  Hood 
Ft.  Hood  Co 
Status:  Unutilized 
Comment:  2250 

recent 
Bldg.  37 
Property  #:  21 
Fort  Hood 
Ft.  Hood  Co: 
Status:  Unutil 
Comment:  2220 

recent  u; 
Bldg.  38 
Property  #:  211 
Fort  Hood 
Ft.  Hood  Co: 
Status:  Unutilized 
Comment:  2700 

recent  use — g^ 
Bldg.  39 
Property  #:  21 
Fort  Hood 
Ft.  Hood  Co: 
Status:  Unutili 
Comment:  2220 

recent 

Bldg.  41 
Property*:  211 
Fort  Hood 

Ft.  Hood  Co:  Coi^ell 
Status:  Unuti 
Comment:  1750 

recent 
Bldgs.  43-^4 
Property  #:  211 
Fort  Hood 

Ft.  Hood  Co:  Coi^ell 
Status:  Unutili 
Comment:  2750 

recent 

Bldgs.  209-212 
Property*:  211 
Fort  Hood 

Ft.  Hood  Co:  Coi|vell 
Status:  Unutili 
Comment:  8043 
recent 


sq.  ft.,  most  recent  use — 
use  only. 


sq.  ft.,  most  recent  use — 
use  only. 
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use  only. 


>q.  ft.,  most  recent  use — 
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19  9920205 
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,  off-site  use  only. 
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;q.  ft.,  needs  repair,  most 
.  inst.,  off-site  use  only. 

19fe920207 

Coi  yell  TX  76544- 
ized 

iq.  ft.,  needs  repair,  most 
;e,  off-site  use  only. 
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TX  76544- 


ilizcd 


use — ac  mi 


iq.  ft.,  needs  repair,  most 
in.,  off-site  use  only. 


9^920209 

TX  76544- 


ized 


use — ac  m 


iq.  ft.,  needs  repair,  most 
in.,  off-site  use  only. 


9^920210 

TX  76544- 
izdd 


use — ac  min 


iq.  ft.,  needs  repair,  most 
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Bldg.  213 

Property  #:  21199920211 

Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Status:  Unutilized 

Comment:  7670  sq.  ft.,  needs  repair,  most 

recent  use — operations,  off-site  use  only. 
Bldg.  919 

Property  #:  21199920212 
Fort  Hood 

Ft.  Hood  Co:  Coryell  76544- 
Status:  Unutilized 
Comment:  11,800  sq.  ft.,  needs  repair,  most 

recent  use — Bde.  Hq.  Bldg.,  off-site  use 

only. 
Bldg.  923 

Property  #:  21199920213 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  4440  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only. 
Bldg.  924 

Property  #:  21199920214 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  3500  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only. 
Bldgs.  3949-3950 
Property  #:  21199920219 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  needs  repair,  most 

recent  use — Bn.  Hq.  Bldg.,  off-site  use  only. 
Bldg.  3951 

Property  #:  21199920220 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  2500  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only. 
Bldgs.  3952-3953 
Property  #:  21199920221 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  3100  sq.  ft.,  neecis  repair,  most 

recent  use — admin.,  off-site  use  only. 
Bldgs.  3954-3957 
Property  #;  21199920222 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only. 
Bldg.  3958 

Property  #:  21199920223 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  3241  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only. 
Bldg.  3959 

Property  #:  21199920224 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  3373  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only. 
Bldgs.  3960-3962 
Property  #:  21199920225 
Fort  Hood 


Ft.  Hood  Co:  Coryell  TX  76544- 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only. 
Bldgs.  3964-3965 
Property  #:21199920226 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  3100  sq.  ft.,  needs  repair,  most 

recent  use — Bn.  Hq.,  Bldg.,  off-site  use 

only. 
Bldg.  3966 

Property  #:  21199920227 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  2741  sq.'ft.,  needs  repair,  most 

recent  use — Co.  Hq.  Bldg.,  off-site  use  only. 
Bldgs.  3967-3969 
Property  #:  21199920228 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  nefeds  repair,  most 

recent  use — admin.,  off-site  use  only. 
Bldgs.  3970-3971 
Property  #:  21199920229 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  3241  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only. 

Land 

Old-Camp  Bullis  Road 

Property  #:  21199420461 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  78234-5000 

Status:  Unutilized 

Comment:  7.16  acres,  rural  gravel  road. 

Castner  Range 

Property  #:  21199610788 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Status:  Unutilized 

Comment:  approx.  56.81  acres,  portion  in 

floodway,  most  recent  use — recreation 

picnic  park. 

Virginia 

Building 

Bldg.  178 

Property  #:  21199940046 

Fort  Monroe 

Ft.  Monroe  Co:  VA  23651- 

Status:  Unutilized 

Comment:  1180  sq.  ft.,  needs  repair,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  T246 

Property  #:  21199940047 
Fort  Monroe 

Ft.  Monroe  Co:  VA  23651- 
Status:  Unutilized 
Comment:  756  sq.  ft.,  needs  repair,  possible 

lead  paint,  most  recent  use — scout 

meetings,  off-site  use  only. 

Washington 

Building 

13  Bldgs.,  Fort  Lewis 

Property  #:  21199630199 

A0402,  C0723,  C0726,  C0727,  CO902 

CO907,  C0922,  C0923,  C0926,  C0927 
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Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  po^ible  asbestos/lead 

paint,  most  recent  use — barracks,  off-site 

use  only. 
7  Bldgs.,  Fort  Lewis 
Property  #:  21199630200 
A0438,  A0439,  C0901,  C0910,  C0911 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dayroom  bldgs., 

off-site  use  only. 
6  Bldgs.,  Fort  Lewis 
Property  #:  21199630204 
C0908,  C0728.  C0921,  C0928,  C1008 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  2207  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dining,  off-site  use 

only. 
Bldg.  C0909,  Fort  Lewis 
Property  #:  21199630205 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only. 
Bldg.  C0920,  Fort  Lewis 
Property  #:  21199630206 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 

Comment:  1984  sq.  ft.,  possible  asbestos/lead 
.  paint,  most  recent  use — admin.,  off-site  use 

only. 
Bldg.  C1249,  Fort  Lewis 
Property  #:  21199630207 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  992  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 
Bldg.  1164.  Fort  Lewis 
Property  #:  21199630213 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  230  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storehouse,  off-site 

use  only. 
Bldg.  1307,  Fort  Lewis 
Property  #:  21199630216 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage.,  off-site 

use  only. 
Bldg.  1309,  Fort  Lewis 
Property  #:  21199630217 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage.,  off-site 

use  only. 
Bldg.  2167,  Fort  Lewis 
Property  #:  21199630218 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  288  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — warehouse,  off-site 

use  only. 

Bldg.  4078,  Fort  Lewis 

Property  #:  21199630219 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Status:  Unutilized 


Comment:  10200  sq.  ft.,  needs  rehab,  possible 
asbestos/lead  paint,  most  recent  use — 
warehouse,  off-site  use  only. 

Bldg.  9599,  Fort  Lewis 

Property  #:  21199630220 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Status:  Unutilized 

Comment:  12366  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — warehouse, 

off-site  use  only. 
Bldg.  A1404,  Fort  Lewis 
Property  #:  21199640570 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  557  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 

Bldg.  A1419,  Fort  Lewis 

Property  #:  21199640571 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Comment:  1307  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  us6  only. 
11  Buildings 
Property  #:  21199710143 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Location:  #EOl03-EOl06,  EO306,  E0315- 

E0316,  E0343-E0344  E0353-E0354 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — officer's  quarters, 

off-site  use  only. 
Bldgs,  EO109,  EO350 
Property  #:  21199710144 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  1165  sq.  ft.,  possible  asbestQs/lead 

paint,  most  recent  use — dayroom,  off-site 

use  only. 
Bldgs.  EO120,  E0321,  E0338 
Property  #:  21199710145 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  3810  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — officer's  quarters, 

off-site  use  only. 

5  Bldgs. 

Property  #:  21199710146 

Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 

Location:  #EOl27,  E0136.  EO302,  EO204. 

EO330 
Status:  Unutilized 
Comment:  2284  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — offices,  off-site  use 

only. 
Bldg.  E0136 

Property  #:  21199710147 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  3885  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — officer's  quarters, 

off-site  use  only. 
Bldgs.  E0158,  EO303 
Property  #:  21199710148 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  1675  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only. 


Bldg.  EO202 

Property  #:  21199710149 

Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Comment:  992  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only. 
Bldg.  E0312 

Property  #:  21199710150 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  3885  sq.  ft.,  possible  asbestos/lead 

paint,  most  recepnt  use — officer's  quarters, 

off-site  use  only. 
Bldg.  E0322 

Property  #:  21199710151 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  2250  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 
Bldg.  E0325 

Property  #:  21199710152 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  3336  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — officer's  quarters, 

off-site  use  only. 
Bldg.  E0329 

Property  #:  21199710153 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  1843  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only. 

Bldg.  E0334 

Property  #:  21199710154 

Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Comment:  3779  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — recreation,  off-site 

use  only. 
Bldg.  E0355 

Property  #:  21199710155 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  2207  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dining  facility,  off- 
site  use  only. 
Bldg.  E0347 

Property  #:  21199710156 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  1800  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only. 
Bldgs.  E0349,EOl  10 
Property  #:  21199710157 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  1296  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use-office,  off-site  use 

only. 
4  Bldgs. 
Property  #:  21199710158 


7128 


Federal  Register /Vol.  65,  No.  29 /Friday,  February  11,  2000 /Notices 


Fort  Lewis 
Fort  Lewis  Co 
Location:  #E03$1 
Status:  Unutili 
Ckjmment:  1144 

paint,  most 

use  only. 
Bldgs.  E0352, 
Property  #:  21 
Fort  Lewis 
Ft.  Lewis  Co: 
Status:  Unutili 
Comment:  992 

paint,  most 

only. 
Bldg.  E0355 
Property  #:  21 
Fort  Lewis 
Ft.  Lewis  Co: 
Status:  Unutil 
Comment:  2360 

paint,  most 

off-site  use 


ierce  WA  98433- 

EO308,  EO207,  EO108 

sq.  ft.,  possible  asbestos/lead 
r^ent  use — dayroom,  off-site 

flD307 
1!  9710159 

Pi  srce  WA  98433- 
zpd 

ft.,  possible  asbestos/lead 
retent  use — offfce,  off-site  use 


1<  9710160 


Pi  free  WA  98433- 
z(d 

sq.  ft.,  possible  asbestos/lead 
repent  use — training  facility. 


!  orly 
Fo1 


Lewis 
1^9720216 

WA  98433- 


Bldg.  B1008 
Property  #:  21 
Ft.  Lewis  Co:  Piirce 
Status:  Unutilized 
Comment:  7387 

possible  asbe^os/lead 

use — medical 


sq 
ibh 


;  ni, 
it! 


Bldgs.  BlOll- 

Property  #:  21 

Ft.  Lewis  Co: 

Status:  Unutilized 

Comment:  992 
rehab,  poss 
recent  use — o 

Bldgs.  CO509, 

Property*:  21 

Fort  Lewis 

Ft.  Lewis  Co 

Status:  Unutiliz4d 

Comment:  1984 
paint,  needs 
storage,  off-si 

4  Bldgs. 

Property  #:  211 

Fort  Lewis 

CO511,CO710, 

Ft.  Lewis  Co: 

Status:  Unutili 

Comment:  1,144 
paint,  needs 
dayrooms 

11  Bldgs. 

Property*:  211 

Fort  Lewis 

Ft.  Lewis  Co: 

Location:  C052f , 
C0526.  C052 
CO707.  C072; 

Status:  Unutiliz4d 

Comment:  2207 
paint,  needs 
dining,  off-site 

Bldg.  1021 

Property*:  211 

Fort  Lewis 

Ft.  Lewis  Co:  Pi 

Status:  Unutiliz^ 

Comment:  3724 
of  asbestos/leald 
carport,  off- 

Bldg.  5162 


sq.  ft.,  2-story,  needs  rehab, 
paint,  most  recent 

clinic,  off-site  use  only. 
B  012,  Fort  Lewis 
IS  9720217 
Pijrce  WA  98433- 


ft.  and  114  sq.  ft.,  needs 
.  asbestos/lead  paint,  most 
[ice,  off-site  use  only. 
D709.  CO720 
1^810372 


Pii  rce  WA  98433- 


sq.  ft.,  possible  asbestos/lead 
hab,  most  recent  use — 
use  only. 


S 9810373 

i:0711,C0719 
Pi(  rce  WA  98433- 
izqd 

sq.  ft.,  possible  asbestos/lead 
r^hab.  most  recent  use — 
ite  use  only. 


off-  5 


9  3810374 

Pierce  WA  98433- 

CO701,CO708,  C0721, 
CO702,  CO703,  CO706. 


iq. 


ft.,  possible  asbestos/lead 
rjhab,  most  recent  u.se — 
use  onlv. 


9P830418 

*ce  WA  98433- 


-sit  ! 


iq.  ft.,  needs  repair,  presence 
"  paint,  most  recent  use — 
use  only. 


Property  #:  21199830419 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  A0631 

Property  *:  21199830422 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  2207  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

dayroom,  off-site  use  only. 

Bldg.  C1246 

Property  #:  21199830426 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Comment:  7670  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  punt,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  B0813 

Property  *:  21199830427 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  B0812 

Property  #:  2 1 1 99830428 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

da5a-oom,  off-site  use  only. 
Bldg.  B0228 

Property  #:  21199830429 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  2739  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  C0409 

Property  #:  21199830431 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  1948  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  9575 

Property  #:  21199830432 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  17,217  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — veh.  maint.,  off-site  use  only. 
Bldg.  5224 

Property  *:  21 199830433 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

educ.  fac,  off-site  use  only. 
Bldg.  9794 

Property  #:  21199830435 
Fort  Lewis 


Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Comment:  210  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

vet.  fac,  off-site  use  only. 
Bldg.  4540 

Property  #:  21199840183 
Fort  Lewis 

Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  1200  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  4541 

Property  #:  21199840184 
Fort  Lewis 

Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  880  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use —  - 

storage,  off-site  use  only. 
Bldg.  4542 

Property  #:  21199840185 
Fort  Lewis 

Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  112  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

heat  plant,  off-site  use  only. 
Bldg.  4549 

Property  *:  21199840186 
Fort  Lewis 

Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  26220  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — green  house  heat  plant,  off-site 

use  only. 
Bldg.  UOOIB 
Property  #:  21199920237 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status;  Excess 
Comment:  54  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only. 
Bldg.  UOOlC 
Property  #:  21199920238 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  960  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

supply,  off-site  use  only. 
10  Bldgs. 

Property  #:  21199920239 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  U002B,  U002C,  U005C,  U015I, 

U016E,  U019C,  U022A,  U028B,  0091A,- 

U093C 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only. 
6  Bldgs. 

Property*:  21199920240 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  U003A,  U004B,  U006C,  U015B, 

U016B,  U019B 
Status:  Unutilized 
Comment:  54  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only. 
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Bldg.  U004D 

Property  #:  21199920241 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Comment:  960  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

supply,  off-site  use  only. 
Bldg.  U005A 
Property  #:  21199920242 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only. 
Bldg.  U006A.  U024A 
Property  #:  21199920243 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only. 
Bldg.  U007A,  U021A 
Property  #:  21199920244 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment;  100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only. 
7  Bldgs. 

Property  #:  21199920245 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  U014A,  U022B,  U023A,  U043B, 

U059B,  U060A,  UlOlA 
Status:  Excess 
Comment:  needs  repair,  presence  of  asbestos/ 

lead  paint,  most  recent  use — ofc/tower/ 

support,  off-site  use  only. 
Bldg.  U015J 

Property  #:  21199920246 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only. 
Bldg.  U018B 
Property  #:  21199920247 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  121  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only. 
Bldg.  U018C 
Property  #:  21 199920248 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  48  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  off-site  use  only. 
Bldg.  U024B 
Property  #:  21199920249 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  168  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only. 
Bldg.  U024D 


Property  #:  21199920250 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Comment:  120  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

ammo  bldg.,  off-site  use  only. 
Bldg.  U027A 
Property  #:  21199920251 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  64  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tire  house,  off-site  use  only. 
Bldg.  U028A-U032A 
Property  #:  21199920252 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  72  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only. 
Bldg.  U031A 

Property  #:  21199920253  ^ 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  3456  sq.  ft.,  needs  rejiair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

line  shed,  off-site  use  only. 
Bldg.  U031C 
Property  #:  21199920254 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  32  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint  off-site  use  only.    ' 
Bldg.  U040D 
Property  #:  21199920255 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  800  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only. 
Bldg.  U052C.UO52H 
Property  #:  21199920256 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  various  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — range  house,  off-site  use  only. 
Bldg.  U035A,  U035B 
Property  #:  21199920257 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  192  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only. 
Bldg.  U035C 
Property  #:  21199920258 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 

Comment:  242  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
range  house,  off-site  use  only. 
Bldg.  U039A 
Property  #:  21199920259 
Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 


Status:  Excess 

Comment:  36  sq.  ft.,  needs  refiair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only. 
Bldg.  U039B 
Property  #:  21199920260 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  1600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

grandstand/bleachers,  off-site  use  only. 
Bldg.  U039C 
Property  #:  21199920261 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support,  off-site  use  only. 
Bldg.  U043A 
Property  #:  21199920262 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Conunent:  132  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only. 
Bldg.  U052A 
Property  #:  21199920263 
Fort  Lewis 

Ft.  Lews  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  69  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only. 
Bldg.  U052E 
Property  #:  21199920264 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  U052G 
Property  #:  21199920265 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status^Excess 
Comment:  1600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only. 

3  Bldgs. 

Propwty  «:  21199920266 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  U0558A,  U103A.  U018A 

Status:  Excess 

Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  ]>aint,  most  recent  use — 

control  tower,  off-site  use  only. 
Bldg.  U059A 
Property  «:  21199920267 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  ftaint,  most  recent  use^ 

tower,  off-site  use  only. 
Bldg.  U093B 
Property  #:  21199920268 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
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Comment:  680 
of  asbestos/ lejad 
range  house, 

4  Bldgs. 

Property  #:  21109920269 
Fort  Lewis 
Ft.  Lewis  Co:  Pfcrce 
Location:  UlOip 
Status:  Excess 
Comment:  400 
of  asbestos/li 


iiq.  ft.,  needs  repair,  presence 

paint,  most  recent  use — 
)ff-site  use  only. 


WA  98433- 
,  UlOlC,  U507B.  U557A 


1  q.  ft.,  needs  repair,  presence 
d  paint,  off-site  use  only. 


Bldg.  U102B 
Property  #:  21 
Fort  Lewis 
Ft.  Lewis  Co:  Pferce 
Status:  Excess 
Comment:  105d 

of  asbestos/l^d 

shelter,  off- 


109920270 

WA  98433- 


-si  e 


Bldg.  U108A 

Property  #:  21 

Fort  Lewis 

Ft.  Lewis  Co:  Pferce 

Status:  Excess 

Comment:  31, 
presence  of 
recent  use — 1 


109920271 

WA  98433- 
3^0 


sq.  ft.,  needs  repair, 
aibestos/lead  paint,  most 
ne  shed,  off-site  use  only. 


Bldg.  UllOB 
Property  #:  21 
Fort  Lewis 
Ft.  Lewis  Co 
Status:  Excess 
Comment:  138 

of  asbestos/l^d 

support,  off- 

6  Bldgs. 

Property  #:  211^9920273 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce 

Location:  Ull 

U109A,  Ul 
Status:  Excess 
Comment:  100( 

of  asbestos/had 


1  >9920272 

P  erce  WA  98433- 

iq.  ft.,  needs  repair,  presence 
paint,  most  recent  use — 
4te  use  only. 


Bldg.  U112A 
Property  #:  21 
Fort  Lewis 
Ft.  Lewis  Co: 
Status:  Excess 
Comment:  160<t 
of  asbestos/l4ad 
shelter,  off-i 


Bldg.  U115A 
Property  #:  21 
Fort  Lewis 
Ft.  Lewis  Co:  Pierce 
Status:  Excess 
Comment:  36 

of  asbestos/l4ad 

tower,  off-si 


,S} 


sit; 


Bldg.  U507A 
Property  #:  21 
Fort  Lewis 
Ft.  Lewis  Co: 
Status:  Excess 
Comment:  400 
of  asbestos/ l^ad 
support,  off- 

Bldg.  US166 
Property  #:  21 
Fort  Lewis 
Ft.  Lewis  Co 
Status:  Excess 


sq.  ft.,  needs  repair,  presence 
"  paint,  most  recent  use — 
use  only. 


1^, 
IK  A 


WA  98433- 
U015A,  U024E,  U052F, 


sq.  ft.,  needs  repair,  presence 
paint,  most  recent  use — 
support/shelier/mess,  off-site  use  onJ^r. 


1 S9920274 

P  erce  WA  98433- 


'-si  te 


sq.  ft.,  needs  repair,  presence 
paint,  most  recent  use — 
use  only. 


1)99920275 

WA  98433- 


ft.,  needs  repair,  presence 
paint,  most  recent  use — 
use  only. 


199920276 
erce  WA  98433- 


:Pi 

sq.  ft.,  needs  repair,  presence 
paint,  most  recent  use4 — 
I  iite  use  only. 

1 99920277 

P  ierce  WA  98433- 


Comment:  5000  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
shed,  off-site  use  only. 

7  Bldgs. 

Property  #:  21199920278 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  F0002,  F0004,  F0003,  F0005, 
F0006,  F0008,  F0009 

Status:  Excess 

Comment:  various  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — storehouse,  off-site  use  only. 

Bldg.  F0022A 

Property  #:  21199920279 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  4373  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

gen.  inst.,  off-site  use  only. 

Bldg.  F0O22B 

Property  #:  21199920280 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  3100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 

Bldg.  C0120 

Property  #:  21199920281 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  384  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

scale  house,  off-site  use  only. 

Bldg.  A0220 

Property  #:  21199920282 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  2284  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

club  facility,  off-site  use  only. 

18  Bldgs. 

Property  #:  21199920283 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  A0337,  A0617,  B0820,  B0821, 

C0319,  C0833,  C0310,  C0311,  C0318, 

C1019,  D0712.  D0713,  D0720,  D0721, 

D1108,  D1153,  ClOll,  C1018 
Status:  Excess 
Comment:  1144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

day  room,  off-site  use  only. 

Bldg.  A0334 

Property  #:  21199920284 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  1092  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

sentry  station,  off-site  use  only. 

7  Bldgs. 

Property  #:  21199920285 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  C0302,  C0303,  C0306,  C0322, 

C0323,  C0326,  C0327 
Status:  Excess 
Comment:  2340  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

barracks,  off-site  use  only. 


12  Bldgs. 

Property  #:  21199920287 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  C1002,  C1003,  C1006,  C1007, 

C1022,  C1023,  C1026,  C1027,  C1207, 

C1301,C13333,C1334 
Status:  Excess 
Comment:  2360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

barracks,  off-site  use  only. 

Bldg.  ElOlO 

Property  #:  21199920288 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  148  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

gas  station,  off-site  use  only. 

Bldg.  D1154 

Property  #:  21199920289 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  1165  sq.  ffc,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

day  room,  off-site  use  only. 

Bldg.  01205 

Property  #:  21199920290 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 

Comment:  87  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
-   storehouse,  off-site  use  only. 

Bldg.  01259 

Property  #:  21199920291 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 

Bldg.  01266 

Property  #:  21199920292 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-     - 

Status:  Excess 

Comment:  45  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only. 

Bldg.  B1410 

Property  #:  21199920293 

Fort  Lewis 

Ft.  Lewis  Co;  Pierce  WA  98433- 

Status:  Excess 

Comment:  3108  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

motor  repair,  off-site  use  only. 

Bldg.  1445 

Property  #:  21199920294 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  144  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
generator  bldg.,  off-site  use  only. 

Bldg.  02082 

Property  #:  21199920295 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use —    . 

storage,  off-site  use  only. 
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Bldgs.  03091,03099 

Property  #:  21199920296 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  Various  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — sentry  station,  off-site  use 
only. 

Bldgs.  03100,  3101 

Property  #:  21199920297 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  Various  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only. 
Bldgs.  4040 

Property  #:  21199920298 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  8,326  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — shed,  off-site  use  only. 
Bldgs.  4072,  5104 
Property  #:  21199920299 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Conmient:  24/36  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only, 
flldgs.  4295 

Property  #:  21199920300 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  48  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldgs.  5170 

Property  #:  21199920301 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  19,411  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — store,  off-site  use  only. 
Bldgs.  6191 

Property  #:  21199920303 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  3,663  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — exchange  branch,  off-site  use 

only. 

Bldgs.  08076,  08080 

Property  #:  21199920304 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  3,660/412  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only. 

Bldgs.  08093 

Property  #:  21199920305 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  289  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

boat  storage,  off-site  use  only. 


Bldgs.  8279 

Property  #:  21199920306 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  210  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

fuel  disp.  fac,  off-site  use  only. 
Bldgs.  8280,  8291 
Property  #:  21199920307 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  800/464  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only. 
Bldgs.  8956 

Property  #:  21199920308 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldgs.  9530 

Property  #:  21199920309 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  64  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

sentry  station,  off-site  use  only. 
Bldgs.  9574 

Property  #:  21199920310 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  6,005  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — veh.  shop.,  off-site  use  only. 
Bldgs.  9596 

Property  #:  21199920311 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

gas  station,  off-site  use  only. 
Bldgs.  9939 

Property  #:  21199920313 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

recreation,  off-site  use  only. 
Bldg.  E0324 

Property  #:  21199920314 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  2207  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 

COE 

-Arkansas 

Land 

Parcel  01 

Property  #:  31199010071 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Clark  AR  71923-9361 

Status:  Unutilized 


Comment:  77.6  acres. 

Parcel  02 

Property  #:  31199010072 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Status:  Unutilized 

Comment:  198.5  acres.  ** 

Parcel  03 

Property  #:  31199010073 

DeGray  Lake 

Section  18 

Arkadelphia  Co:  Clark  AR  71923-9361 

Status:  Unutilized 

Comment:  50.46  acres. 

Parcel  04 

Property  #:  31199010074 

DeGray  Lake 

Sections  24,  25,  30  and  31 

Arkadelphia  Co:  Clark  AR  71923-9361 

Status:  Unutilized 

Comment:  236.37  acres. 

Parcel  05 

Property  #:  31199010075 

DeGray  Lake 

Section  16 

Arkadelphia  Co:  Clark  AR  71923-9361 

Status:  Unutilized 

Comment:  187.30  acres. 

Parcel  06 

Property  #:  31199010076 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Status:  Unutilized 

Comment:  13.0  acres. 

Parcel  07 

Property  #:  31199010077 

DeGray  Lake 

Section  34 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Status:  Unutilized 

Comment:  0.27  acres. 

Parcel  08 

Property  #:  31199010078 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Status:  Unutilized 

Comment:  14.6  acres. 

Parcel  09 

Property  #:  31199010079 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Clark  AR  71923-9361 

Status:  Unutilized 

Comment:  6.60  acres. 

Parcel  10 

Property  #:  31199010080 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Status:  Unutilized 

Comment:  4.5  acres. 

Parcel  11 

Property  #:  31199010081 

DeGray  Lake 

Section  19 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Status:  Unutilized 

Comment:  19.50  acres. 

Lake  Greeson 

Property  #:  31199010083 

Sections  7,  8,  and  18 
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Murfreesboro  C< 
Status:  Unutiliz(  d 
Comment:  46  acfes. 

Kansas 

Building 

Project  Residende 
Property  #:  311?  9940001 
Perry  Lake  Drivi 
Perry  Co:  Jeffers ) 
Status:  Excess 
Comment:  1440 


n  KS  66073-9727 
sq.  ft.,  off-site  use  only. 


6  Dam  #3 
9^010022 
Bi  itler  KY  42273- 

ivest  from  Morgantown,  KY., 

7  miles  to  site. 


IS| 


561 


:#2::7 


,  #2  \7 


I  per  od 
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:  Pike  AR  71958-9720 


Land 

Parcel  1 

Property  #:3119*010064 
El  Dorado  Lake 
Section  13,  24,  a  nd  18 
(See  County)  Co  Butler  KS 
Status:  Unutilizi  d 

Comment:  61  acfesl  most  recent  use — 
recreation. 

Kentucky 

Building 

Green  River  Locjc 
Property  #:3 11 
Rochester  Co 
Location:  SR  70 

approximate!] 
Status:  Unutilized 
Comment:  980 

two  story  resi 

needs  major 
Kentucky  River 
Property  #:31 
Pleasureville  Co 
Location:  SR  42 

to  highway 

approximate 
Status:  Unutili: 
Comment:  897 

deficiencies. 

Bldg.  1 
Property  #:31 
Kentucky  River 
Carrolton  Co: 
Location:  Take  I 

east  on  SR 

for  about  1.5 
Status:  Unutili 
Comment:  1530 

subject  to 

Bldg.  2 

Property  #:311 
Kentucky  River 
Carrolton  Co 
Location:  Take 

east  on  SR 

for  about  1.5 
Status:  Unutili 
Comment:  1530 

subject  to 
Utility  Bldg.  No 
Property  #:311 
Moutardrier 
Co:  Edmonson 
Status:  Unutili 
Comment:  541 

use  only. 
Bldg.  3 
Property  #: 
Rough  River 
Louisville  Co: 


ft.;  2  story  wood  frame; 
(  ence;  potential  utilities; 
n  ihab. 
.ock  and  Dam  3 
19^10060 

Henry  KY  40057- 

North  from  Frankfort,  KY. 

right  on  561 
3  miles  to  site. 
z4d 
s ).  ft.;  2  story  fr^me;  structural 


1910111628 

.ock  and  Dam 
Carroll  KY  41008- 

71  to  Carrolton,  KY  exit,  go 

to  Highway  320,  then  left 

iles  to  site. 


I1U< 

ziid 
sq.  ft.;  2  story  fr^me  house; 
ic  flooding;  needs  rehab. 


I  peri  od 


9)0111629 

Lock  and  Dam  3 
QrrollKY41008- 
1  -71  to  Carrolton,  KY  exit,  go 
to  Highway  320,  then  left 
iles  to  site. 


I  [11 
z)d 
sq.  ft.;  2  story  frame  house; 
ic  flooding;  needs  rehab, 
in  River  Lake 
96320002 
Re(  reation  Site 

]:y 

zid 

i  q.  ft.;  concrete  block,  off-site 


311S  3920001 
La  ;e 


Project 
Hbeckenridge  KY  40232- 


Status:  Excess 

Comment:  496  sq.  ft.;  concrete  block,  most 

recent  use — water  treatment,  off-site  use 

only. 

Land 

Tract  2625 

Property  #:31 199010025 

Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  Adjoining  the  village  of  Rockcastle. 

Status:  Excess 

Comment:  2.57  acres;  rolling  and  wooded. 

Tract  2709-10  and  2710-2 

Property  #:31 199010026 

Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  2'/i  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Status:  Excess 
Comment:  2.00  acres;  steep  and  wooded. 

Tract  2708-1 

Property  #:31199010027 

Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  2V2  miles  in  a  southerly  direction 

&t)m  the  village  of  Rockcastle. 
Status:  Excess 
Comment:  3.59  acres;  rooling  and  wooded; 

no  utilities. 

Tract  2800 

Property  #:31199010028 

BEtrkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  4V2  miles  in  a  southeasterly 

direction  from  the  village  of  Rockcastle. 
Status:  Excess 
Comment:  5.44  acres;  steep  and  wooded. 

Tract  2915 

Property  #:31199010029 

Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  6'/:  miles  west  of  Cadiz. 

Status:  Excess 

Comment:  5.76  acres;  steep  and  wooded;  no 

utilities. 
Tract  2702 

Property  #:31 199010031 
Barkley  Lake,  Kentucky,  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  1  mile  in  a  southerly  direction  frxim 

the  village  of  Rockcastle. 
Status:  Excess 

Comment:  4.90  acres;  wooded;  no  utilities. 
Tract  4318 

Property  #:31199010032 
Barkley  Lake,  Kentucky,  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  Trigg  Co.  adjoining  the  city  of 

Canton,  KY  on  the  waters  of  Hopson  Creek. 
Status:  Excess 

Comment:  8.24  acres;  steep  and  wooded. 
Tract  4502 

Property  #:31199010033 
Barkley  Lake,  Kentucky,  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  3Vz  miles  in  a  southerly  direction 

from  Canton,  KY. 
Status:  Excess 

Comment:  4.26  acres;  steep  and  wooded. 
Tract  4611 

Property  #:  31199010034 
Barkley  Lake,  Kentucky  and 
Tennessee 
Canton  Co:  Trigg  KY  42212- 


Location:  5  miles  south  of  Canton,  KY. 
Status:  Excess 

Comment:  10.51  acres;  steep  and  wooded;  no 
utilities. 

Tract  4619 

Property  #:  31199010035 

Barkley  Lake,  Kentucky  and 

Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  4V2  miles  south  frtjm  Canton,  KY. 

Status:  Excess  . 

Comment:  2.02  acres;  steep  and  wooded;  no 

utilities. 
Tract  4817 

Property  #:  31199010036 
Barkley  Lake,  Kentucky  and 
Tennessee 

Canton  Co:  Trigg  KY  42212- 
Location:  6V2  miles  south  of  Canton,  KY. 
Status:  Excess 
Comment:  1.75  acres;  wooded. 

Tract  1217 

Property  #:  31199010042 

Barkley  Lake,  Kentucky  and 

Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  On  the  north  side  of  the  Illinois 

Central  Railroad. 
Status:  Excess 
Comment:  5.80  acres;  steep  and  wooded. 

Tract  1906 

Property  #:  31199010044 

Barkley  Lake,  Kentucky  and 

Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  Approximately  4  miles  east  of 

Eddyville,  KY. 
Status:  Excess 
Comment:  25.86  acres;  rolling  steep  and 

partially  wooded;  no  utilities. 

Tract  1907 

Property  #:  31199010045 

Barkley  Lake,  Kentucky  and 

Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  On  the  waters  of  Pilfen  Creek,  4 

miles  east  of  Eddyville,  Ky 
Status:  Excess 
Comment:  8.71  acres;  rolling  steep  and 

wooded;  no  utilities. 

Tract  2001  #1 

Property  #:  31199010046 

Barkley  Lake,  Kentucky  and 

Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  Approximately  4V2  miles  east  of 

Eddyville,  KY. 
Status:  Excess 
Comment:  47.42  acres;  steep  and  wooded;  no 

utilities. 

Tract  2001  #2 

Property  #:  31199010047 

Barkley  Lake,  Kentucky  and 

Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  Approximately  4V2  miles  east  of 

Eddyville,  KY. 
Status:  Excess 
Comment:  8.64  acres;  steep  and  wooded;  no 

utilities. 
Tract  2005 

Property  #:  31199010048 
Barkley  Lake,  Kentucky  and 
Tennessee 
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Eddyyille  Co:  Lyon  KY  42030- 
Location;  Approximately  5%  miles  east  of 

EddyviUe,  KY. 
Status:  Excess 
Comment:  4.62  acres;  steep  and  wooded;  no 

utilities. 
Tract  2307 

Property*:  31199010049 
Barkley  Lake,  Kentucky  and 
Tennessee 

Eddyyille  Co:  Lyon  KY  42030- 
Location:  Approximately  T^h  miles 

southeasterly  of  Eddyville,  KY. 
Status:  Excess 
Comment:  11.43  acres;  steep;  rolling  and 

wooded;  no  utilities. 
Tract  2403 

Property  #:  31199010050 
Barkley  Lake,  Kentucky  and 
Tennessee 

Eddyville  Co:  Lyon  KY  42030- 
Location:  7  miles  southeasterly  of  Eddyville, 

KY. 
Status:  Excess 
Comment:  1.56  acres;  steep  and  wooded;  no 

utilities. 

Tract  2504 

Property  #:  31199010051 

Barkley  Lake,  Kentucky  and 

Tennessee 

Eddyyille  Co:  Lyon  KY  42030- 

Location:  9  miles  southeasterly  of  Eddyville, 

KY. 
Status:  Excess 
Comment:  24.46  acres;  steep  and  wooded:  no 

utilities. 
Tract  214 

Property  #:  31199010052 
Barkley  Lake,  Kentucky  and 
Teimessee 

Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  the  Illinois  Central 

Railroad,  1  mile  east  of  the  Cimiberland 

River. 
Status:  Excess 

Comment:  5.5  acres;  wooded;  no  utilities. 
Tract  215 

Property  #:  31199010053 
Baiidey  Lake,  Kentucky  and 
Teimessee 

Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Statxis:  Excess 

Comment:  1.40  acres;  wooded;  no  utilities. 
Tract  241 

Property  #:  31199010054 
Barkley  Lake,  Kentucky  and 
Teimessee 

Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY. 
Status:  Excess 
Comment:  1.26  acres;  steep  and  wooded;  no 

utilities. 

Tracts  306,  311,  315  and  325 

Property  #:  31199010055 

Barkley  Lake,  Kentucky  and 

Tennessee 

Grand  Rivers  Co:  Lyon  KY  42045- 

Location:  2.5  miles  southwest  of  Kuttawa, 

KY.  on  the  waters  of  Cypress  Creek. 
Status:  Excess 
Comment:  38.77  acres;  steep  and  wooded;  no 

utilities. 

Tracts  2305,  2306,  and  2400-1 


Property  #:  31199010056 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  6'/^  miles  southeasterly  of 

Eddyville,  KY. 
Status:  Excess 
Comment:  97.66  acres;  steep  rolling  and 

wooded;  no  utilities. 
Tracts  5203  and  5204 
Property  #:  31199010058 
Barkley  Lake,  Kentucky  and  Teimessee 
Linton  Co:  Trigg  KY  42212- 
Location:  Village  of  Linton,  KY  state  highway 

1254. 
Status:  Excess 
Comment:  0.93  acres;  rolling,  partially 

wooded;  no  utilities. 
Tract  5240 

Property  #:  31199010059 
Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  1  mile  northwest  of  Linton,  KY. 
Status:  Excess 
Comment:  2.26  acres;  steep  and  wooded;  no 

utilities. 
Tract  4628 

Property  #:  31199011621 
Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4»/i  miles  south  firom  Canton,  KY. 
Status:  Excess 
Comment:  3.71  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  461 9-B 
Property  #:  31199011622 
Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  \^h  miles  south  from  Canton,  KY. 
Status:  Excess 
Comment:  1.73  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  2403-B 
Property  #:  31199011623 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038- 
Location:  7  miles  southeasterly  from 

Eddyville,  KY. 
Status:  Utilized 
Comment:  0.70  acres,  wooded;  subject  to 

utility  easements. 
Tract  241-B 

Property  #:  31199011624 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  Old  Henson  Ferry  Road, 

6  mil6s  west  of  Kuttawa,  KY. 
Statiis:  Excess 
Comment:  11.16  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tracts  212  and  237 
Property  #:  311990011625 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY. 
Status:  Excess 
Comment:  2.44  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  215-B 

Property  #:  31199011626 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Status:  Excess 


Comment:  1.00  acres;  wooded;  subject  to 
■     utility  easements. 
Tract  233 

Property  #:  31199011627 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Status:  Excess 
Comment:  1.00  acres;  wooded;  subject  to 

utility  easements. 
Tract  B— Markland  Locks  &  Dam 
Property  #:  31199130002 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Status:  Unutilized 
Comment:  10  acres,  most  recent  use — 

recreational,  possible  pehodic  flooding. 
Tract  A — ^Markland  Locks  &  Dam 
Property  #:  31199130003 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Status:  Unutilized 
Comment:  8  acres,  most  recent  use — 

recreational,  possible  p»eriodic  flooding. 
Tract  C— Markland  Locks  &  Dam 
Property  #:  31199130005 
HMry  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Status:  Unutilized 
Comment:  4  acres,  most  recent  use — 

recreational,  ftossible  periodic  flooding. 
Tract  N-819 

Property  #:  31199140009 
Dale  Hollow  Lake  &  Dam  Project 
Ulwill  Creek,  Hwy  90 
Hobart  Co:  Clinton  KY  42601- 
Status:  Underutilized 
Comment:  91  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 
Portion  of  Lock  &  Dam  No^.! 
Property  «:  31199320003 
Kentucky  River 

Carrolton  Co:  Carroll  KY  41008-0305 
Status:  Unutilized 
Comment:  Approx.  3.5  acres  (sloping)  access 

monitored. 
Portion  of  Lock  &  Dam  No.  2 
Property  #:  31199320004 
Kentucky  River 

Lockport  Co:  Henry  KY  40036-9999 
Status:  Undmitilized 
Comment:  Approx.  13.14  acres  (sloping), 

access  monitored. 

Louiiiana 

hand 

Wallace  Lake  Dam  and  Reservoir 
Property  #:  31199011009 
Shreveport  Co:  Caddo  LA  71103- 
Status:  Unutilized 

Comment:  10.81  acres;  wildlife/  forestry;  no 
utilities. 

Bayou  Bodcau  Dam  and  Reservoir 

Property  #:  31199011010 

Location:  35  miles  Northeast  of  Shreveport, 

La. 
Status:  Unutilized 
Comment:  203  acres;  wildlife/forestry;  no 

utilities. 

Minnesota 

land 

Parcel  D  -—      ^ 


7134 


Qt)w  Wing  MN  56442- 

from  city  of  Cross  Lake, 
v4ays  6  and  371. 
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MN  55760- 
west  of  highway  65, 15 
of  McGregor. 


Property  #:  31190011038 
Pine  River 
Cross  Lake  Co 
Location:  3  milet  i 

between  high 
Status:  Excess 
Comment:  17  ac^;  no  utilities. 

Tract  92 

Property  #:  3119^011040 
Sandy  Lake 
McGregor  Co:  Ailtkins 
Location:  4  milei ; 
miles  from  cit] ' 
Status:  Excess 
Comment:  4  acr^;  no  utilities. 

Tract  98 

Property  #:  3119^011041 

Leech  Lake 

Benedict  Co:  Hubbard  MN  56641- 

Location:  1  mile  ht>m  city  of  Federal  Dam, 

Mn. 
Status:  Excess 
Comment:  7.3  ac^vs;  no  utilities. 

MiasiMippi 

Land 

Parcel  7 

Property  •:  3119^11019 

Grenada  Lake 

Grenada  Lake 

Sections  22,  23,  t24N 

Grenada  Co:  Yal^usha  MS  38901-0903 

Status:  Underutilized 

Comment:  100  aires;  no  utilities; 

intermittently  jused  under  lease — expires 

1994. 

Parcels 

Property  •:  3119^11020 

Grenada  Lake 

Section  20.  T24fl 

Grenada  Co:  Yalbbusha  MS  38901-0903 

Status:  Underutilized 

Comment:  30  actes:  no  utilities; 

intermittently  used  under  lease — expires 

1994. 
Parcel  9  ' 

Property  #:  31199011021 
Grenada  Lake     j 
SecUon  20,  T24If ,  R7E 
Grenada  Co:  Yalbbusha  MS  38901-0903 
Status:  Underutilized 
Comment:  23  actes;  no  utilities; 

intermittently  ^ised  under  lease — expires 

1994. 

Parcel  10 

Property  *:  31ig|9011022 

Grenada  Lake 

Sectionsie.  17,  |18T24N 

RBE 

Grenada  Co:  Calhoun  MS  38901-0903 

Status:  Underuti  lized 

:  490  aires;  no  utilities; 

'  used  under  lease — expires 


Comment 

intermittently 

1994. 
Parcel  2 

Property  #:  311*011023 
Section  20  and  1  '23N,  R5E 
Grenada  Co:  Grenada  MS  38901-0903 
Status:  Underutilized 
Comment:  60  ac|«s;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 

Parcel  3 

Property  #:  31199011024 

Section  4,  T23N  R5E 

Grenada  Co:  Yal  sbusha  MS  38901-0903 

Status:  Underut  lized 


Comment:  120  acres;  no  utilities;  most  recent 
,     use — wildlife  and  forestry  management; 
(13.5  acres/agriculture  lease). 

Parcel  4 

Property  #:  31199011025 
Grenada  Lake 

Section  2  and  3.  T23N.  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Status:  Underutilized 

Comment:  60  acres;  no  utilities;  most  recent 
use — tvildlife  and  forestry  management. 

Parcel  5 

Property  #:  31199011026 

Grenada  Lake 

Section  7.  T24N,  R6E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Sttus:  Underutilized 

Comment:  20  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(14  acres/agriculture  lease). 

Parcel  6 

Property  #:  31199011027 
Grenada  Lake 
Section  9,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38903-0903 
Status:  Underutilized 

Comment:  80  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management. 

Parcel  11 

Property  #:  31199011028 

Grenada  Lake 

Section  20,  T24N,  RBE 

Grenada  Co:  Calhoun  MS  38901-0903 

Status:  Underutilized 

Comment:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  12 

Property  #:  31199011029 
Grenada  Lake 
Section  25,  T24N,  R7E 
Grenada  Co:  Yalobusha  MS  38390-10903 
Status:  Underutilized 
Conunent:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 

Parcel  13 

Property  #:  31199011030 

Grenada  Lake 

Section  34,  T24N,  R7E 

Grenada  Co:  Yalobusha  MS  38903-0903 

Status:  Underutilized 

Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(11  acres/agriculture  lease). 
Parcel  14 

Property  #:  31199011031 
Grenada  Lake 
Section  3.  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  28901-0903 
Status:  Underutilized 
Comment:  15  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 

Parcel  15 

Property  #:  31199011032 

Grenada  Lake 

Section  4,  T24N,  R6E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Status:  Underutilized 

Comment:  40  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 
Parcel  16 

Property  #:  31199011033 
Grenada  Lake 
Section  9,  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Status:  Underutilized 
Comment:  70  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 


Parcel  17 

Property  #:  31199011034 
Grenada  Lake 
Section  17,  T23N,  R7E 
Grenada  Co:  Yalobusha  MS  28901-0903 
Status:  Underutilized 

Comment:  35  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management; 

Parcel  18 

Property  #:  31199011035 
Grenada  Lake 
Section  22,  T23N,  R7E 
Grenada  Co:  Yalobusha  MS  28902-0903 
Status:  Underutilized 

Comment:  10  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management; 

Parcel  19 

Property  #:  31199011036 
Grenada  Lake 
Section  9,  T22N,  R7E 
Grenada  Co:  Yalobusha  MS  28901-0903 
Status:  Underutilized 

Comment:  20  acres;  no  utilities;  most  recent 
use — ^wildlife  and  forestry  management; 

Missouri 

Land 

Harry  S  Truman  Dam  &  Reservoir 

Property  #:  31199030014 

Warsaw  Co:  Benton  MO  65355- 

Location:  Triangular  shaped  parcel  southwest 

of  access  road  "B",  part  of  Bledsoe  Ferry 

Park  Tract  150. 
Status:  Underutilized 
Conunent:  1.7  acres;  potential  utilities. 

Ohio 

Building 

Barker  Historic  House 

Property  #:  31199120018 

Willow  Island  Locks  and  Dam 

Newport  Co:  Washington  OH  45768-9801 

Location:  Located  at  lock  site,  downstream  of 
lock  and  sam  structure 

Status:  Underutilized 

Comment:  1600  sq.  ft.  bldg.  with  */i  acre  of 
land.  2  story  brick  frame,  needs  rehab,  on 
Natl  Register  of  Historic  Places,  no  utilities, 
off-site  use  only. 

Dwelling  No.  2 

Property  #:  31199810005 

Delaware  Lake,  Highway  23 

North 

Delaware  OH  43015- 

Status:  Excess 

Comment:  2-story  brick  w/basement,  most 
recent  use — residential  presence  of 
asbestors/lead  paint,  off-site  use  only. 

Oklahoma 

Building 

Water  Treatment  Plant 

Property  #:  31199630001 

Belle  Starr,  Eufaula  Lake 

Eufaula  Co.  Mcintosh  OK  74432- 

Status:  Excess 

Comment:  16'xl6'  metal,  off-site  use  only. 

Water  Treatment  Plant 

Property  #:  31199630002 

Gentry  Creek,  Eufaula  Lake 
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Eufaula  Co.  Mcintosh  OK  74432- 

Status:  Excess 

Comment:  12'  xl6'  metal,  off-site  use  only. 

Land 

Pine  Creek  Lake 

Property  #:  31199010923 

(See  County)  Co:  McCurtain  OK 

Status:  Unutilized 

Comment:  3  acres;  no  utilities;  subject  to 

right  of  way  for  Oklahoma  State  Highway 

3. 

Pennsylvajua 

Building 

Mahoning  Creek  Reservior 

Property  #:  31199210008 

New  Bethlehem  Co:  Armstrong  PA  16242- 

Status:  Unutilized 

Comment:  1015  sq.  fl.,  2  story  brick 

residence,  off-site  use  only. 
Dwelling 

Property  #:  31199620008 
Lock  &  Dam  6,  Allegheny  River,  1260  River 

Rd. 
Freeport  Co:  Armstrong  PA  16229-2023 
Status:  Unutilized 
Comment:  2652  sq.  ft.,  3-story  brick  house,  in 

close  proximity  to  Lock  and  Dam,  available 

for  interim  use  for  nonresidential  purposes. 
Govt.  Dwelling 
Property  #:  31199640002 
Youghiogheny  River  Lake 
Confluence  Co:  Fayette  PA  15424-9103 
Status:  Unutilized 
Comment:  1421  sq.  ft.,  2-story  brick  w/ 

basement,  most  recent  use — residential. 
Dwelling 

Property  #:  31199710009 
Lock  &  Dam  4,  Allegheny  River 
Natrona  Co:  Allegheny  PA  15065-2609 
Status:  Unutilized 
Comment:  1664  sq.  ft.,  2-story  brick 

residence,  needs  repair,  off-site  use  only. 
Dwelling  *1 

Property  #:  31199740002 
Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 
Status:  Access 
Comment:  2030  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only. 

Dwelling  #2 

Property  #:  31199740003 

Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 

Status:  Excess 

Comment:  3045  sq.  fl.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only. 

Dwelling  #3 

Property  #:  31199740004 

Crooked  Creek  Litke 

Ford  City  Co:  Armstrong  PA  16226-8815 

Status:  Access 

Comment:  1847  sq.  ft.,  most  recent  use — 

office,  good  condition,  off-site  use  only. 
Govt  Dwelling 
Property  #:  31199740005 
East  Branch  Lake 
Wilcox  Co:  Elk  PA  15870-9709 
Status:  Underutilized 
Comment:  Approx.  5299  sq.  ft.,  1-story,  most 

recent  use — residence,  off-site  use  only. 


Dwelling  #1 

Property  #:  31199740006 

Loyalhanna  Lake 

Saltsburg  Co:  Westmoreland  PA  15681-9302 

Status:  Excess 

Comment:  1996  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only. 

Dwelling  #2 

Property  #:  31199740007 

Loyalhanna  Lake 

Saltsburg  Co:  Westmoreland  PA  15681-9302 

Status:  Excess 

Comment:  1996  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only. 
Dwelling  #1 

Property  #:  31199740008 
Woodcock  Creek  Lake 
Saegertown  Co:  Crawford  PA  16433-0629 
Status:  Excess 
Comment:  2106  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only. 
Dwelling  #2 

Property  #:  31199740009 
Lock  &  Dam  6, 1260  River  Road 
Freeport  Co:  Armstrong  PA  16229-2023 
Status:  Excess 
Comment:  2652  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only. 

Dwelling  #2 

Property  #:  31199830003 

Youghiogheny  River  Lake 

Confluence  Co:  Fayette  PA  15424-9103 

Status:  Excess 

Comment:  1421  sq.  ft.,  2-story  +  basement, 

most  recent  use — residential. 
Residence/Office 
Property  #:  31199940002 
Cowanesque  Lake  Project 
Lawrenceville  Co:  Tioga  PA  16929- 
Status:  Unutilized 
Comment:  1653  sq.  ft.  residence,  and  2,640 

sq.  ft.  storage  bldg.,  need  major  repairs,  no 

operating  sanitary  facilities. 

Land 

Mahoning  Creek  Lake 

Property  #:  31199010018 

New  Bethlehem  Co:  Armstrong  PA  16242- 

9603 
Location:  Route  28  north  to  Belknap,  Road  #4 
Status:  Excess 
Comment:  2.58  acres;  steep  and  densely 

wooded. 
Tracts  610,  611,612 
Property  #:  31199011001 
Shenango  River  Lake 
Sharpsville  Co:  Mercer  PA  16150- 
Location:  1-79  North,  1-80  West,  Exit  Sharon. 

Rl8  North  4  miles,  left  on  R518,  right  on 

Mercer  Avenue. 
Status:  Excess 
Comment:  24.09  acres;  subject  to  flowage 

easement. 
Tracts  L24.  L26 
Property  #:  31199011011 
Crooked  Creek  Lake 
Co:  Armstrong  PA  03051- 
Location:  Left  bank — 55  miles  downstream  of 

dam. 
Status:  Unutilized 
Comment:  7.59  acres;  potential  for  utilities. 


Portion  of  Tract  L-21A 
Property  #:  31199430012 
Crooked  Creek  Lake,  LR  03051 
Ford  City  Co.:  Armstrong  PA  16226- 
Status:  Unutilized 

Comment:  Approximately  1.72  acres  of 
imdeveloped  land,  subject  to  gas  rights. 

Tenaessee 

Building 

Cheatham  Lock  &  Dam 

Property  #:  31199520003 

Tract  D.  Lock  Road 

Nashville  Co:  Davidson  TN  37207- 

Status:  Unutilized 

Comment:  1100  sq.  ft.  w/storage  blgds  on  7 
acres,  needs  major  rehab,  contamination 
issues,  1  acre  in  fldwy,  off-site  use  only 
modif.  to  struct,  subj.  to  approval  of  St. 
Hist.  Presv.  Ofc. 

Land 

Tract  6827 

Property  #:  31199010927 

Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  2'/i  miles  west  of  Dover,  TN. 

Status:  Excess 

Conunent:  .57  acres;  subject  to  existing 

easements 
Tracts  6002-2  and  6010 
Property  #:  31199010928 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  3'/2  miles  south  of  village  of 

Tabaccoport. 
Status:  Excess 
Comment:  100.86  acres;  subject  to  existing 

easements. 
Tract  11516 

Property  #:  31199010929 
Barkley  Lake 

Ashland  City  Co:  Dickson  TN  37015- 
Location:  >/z  mile  downstream  from 

Cheatham  Dam 
Status:  Excess 
Comment:  26.25  acres:  subject  to  existing 

easements. 
Tract  2319 

Property  #:  31 199010930 
J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  West  of  Buckeye  Bottom  Road 
Status:  Elxcess 
Comment:  14.48  acres;  subject  to  existing 

easement. 

Tract  2227 

Property  #:  31199010931 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130- 

Location:  Old  Jefferson  Pike 

Status:  Excess 

Comment:  2.27  acres;  subject  to  existing 

easements. 
Tract  2107 

Property  #:  31199010932 
J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Lecation:  Across  Fall  Creek  near  Fall  Creek 

camping  area. 
Status:  Excess 
Comment:  14.85  acres;  subject  to  existing 

easements. 
Tracts  2601.  2602.  2603,  2604 
Property  #:  31199010933 
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Cordell  Hull  Ldke  and  Dam  Project 

Doe  Row  Creek 

Gainesboro  Co: 

Location:  TN 

Status:  Unutili 

Comment:  11 

easements. 
Tract  1911 
Property  #:  311 
J.  Percy  Priest  1 
Murfreesboro  I 
Location:  East  i 
Status:  Excess 
Comment:  15.3^  acres;  subject  to  existing 

easements. 
Tract  2321 
Property  #:  31 
J.  Percy  Priest 
Murfreesboro 
Location:  Sout]  i 
Status:  Excess 
Comment:  12  a^res;  subject  to  existing 

easements. 

Tract  7206 

Property  #:  31109010936 

Barkley  Lake 

Dover  Co:  Stewbrt ' 

Location:  V^h  niiles 

Status:  Excess 

Comment:  10. if  acres;  subject  to  existing 

easements. 
Tract  8813,  88l|4 
Property  #:  311p9010937 
Barkley  Lake 
Cumberland  Cc 
Location:  2V2 
Status:  Excess 
Comment:  96  a^res;  subject  to  existing 

easements. 
Tract  8911 
Property  #:  31 
Barkley  Lake 
Cumberland  Ci 

37050- 
Location:  4 
Status:  Excess 
Comment:  7.7 

easements. 
Tract  11503 

Property  #:  311p9010939 
Barkley  Lake 
Ashland  City 
Location:  2  mi 

Cheatham 
Status:  Excess 
Comment:  1.1  ^cres;  subject  to  existing 

easements. 
Tracts  11523,  lh524 
Property  #:  311P9010940 
Barkley  Lake 
Ashland  City 
Location:  2V2 

Cheatham 

Status:  Excess 

Comment:  19.5 

easements 


Stewart  TN  37050- 
iles  East  of  Cumberland  City. 


n  1 
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y  Co:  Montgomery  TN 
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acres;  subject  to  existing 


Tract  6410 

Property  #:  31109010941 
Barkley  Lake 
Bumpus  Mills 
Location:  4V2 
Status:  Excess 
Comment:  17  afcres;  subject  to  existing 
easements 


I  :o:  Stewart  TN  37028- 
iles  SW.  of  Bumpus  Mills. 


;rn 


Tract  9707 

Property  #:  31199010943 

Barkley  Lake 

Palmyer  Co:  Montgomery  TN  37142- 

Location:  3  miles  NE  of  Palmyer,  TN. 

Highway  149 
Status:  Excess 
Comment:  6.6  acres;  subject  to  existing 

easements. 
Tract  6949 

Property*:  31199010944 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  IV2  miles  SE  of  Dover,  TN. 
Status:  Excess 
Comment:  29.67  acres;  subject  to  existing 

easements. 
Tracts  6005  and  6017 
Property  #:  31199011173 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  3  miles  south  of  Village  of 

Tobaccoport. 
Status:  Excess 
Comment:  5  acres;  subject  to  existing 

easements. 

Tracts  K-1191,  K-1135 

Property  #:  31199130007 

Old  Hickory  Lock  and  Dam 

Hartsville  Co:  Trousdale  TN  37074- 

Status:  Underutilized 

Comment:  92  acres  (38  acres  in  floodway), 

most  recent  use — recreation. 
Tract  A-102 

Property  #:  31199140006 
Dale  Hollow  Lake  &  Dam  Project 
Canoe  Ridge,  State  Hwy  52 
Celina  Co:  Clay  TN  38551- 
Status:  Underutilized 
Comment:  351  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 

Tract  A-120 

Property*:  31199140007 

Dale  Hollow  Lake  &  Dam  Project 

Swann  Ridge,  State  Hwy  No.  53 

Celina  Co:  Clay  TN  38551- 

Status:  Underutilized 

Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 
Tracts  A-20,  A-21 
Property  #:  31199140008 
Dale  Hollow  Lake  &  Dam  Project 
Red  Oak  Ridge,  State  Hwy  No.  53 
Celina  Co:  Clay  TN  38551- 
Status:  Underutilized 
Comment:  821  acres,  most  recent  use — 

recreation,  subject  to  existing  easements. 
Tract  D-185 

Property  #:  31199140010 
Dale  Hollow  Lake  &  Dam  Project 
Ashbum  Creek,  Hwy  No.  53 
Livingston  Co:  Clay  TN  38570- 
Status:  Underutilized 
Comment:  883  acres,  most  recent  use — 

himting,  subject  to  existing  easements. 

Virginia 

Building 

Metal  Bldg.  \ 

Property  #:  31199620009 
John  H.  Kerr  Dam  &  Reservoir 
Co:  Boydton  VA 
Status:  Excess 

Comment:  800  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only. 


West  Virginia 

Building 

Dwelling  1 

Property  #:  31199810003 

Summersville  Lake 

Summersville  Co:  Nicholas  WV  26651-9802 

Status:  Excess 

Comment:  1200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — residential, 

off-site  use  only. 
Dwelling  2 

Property  #:  31199810004 
Sutton  Lake 

Sutton  Co:  Braxton  WV  26651-9802 
Status:  Excess 
Comment:  1100  sq.  ft.,  most  recent  use — 

residential,  off-site  use  only. 

Wisconsin 

Building 

Former  Lockmaster's  Dwelling 

Property  #:  31199011524 

Cedar  Locks 

4527  East  Wisconsin  Road 

Appleton  Co:  Outagamie  WI  54911- 

Status:  Unutilized 

Comment:  1224  sq.  ft.,  2  story  brick/wood 

irame  residence;  needs  rehab;  secured  area 
.     with  alternate  access. 
Former  Lockmaster's  Dwelling 
Property  #:  31199011525 
Appleton  4th  Lock 
905  South  Lowe  Street 
Appleton  Co:  Outagamie  WI  54911- 
Status:  Unutilized 
Comment:  908  sq.  ft.,  2  story  wood  frame 

residence;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Property  #:  31199011527 
Kaukauna  1st  Lock 
301  Canal  Street 

Kaukauna  Co:  Outagamie  WI  54131- 
Status:  Unutilized 
Comment:  1290  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab;  secured  area  with 

alternate  access. 
Former  Lockmaster's  Dwelling 
Property  #:  31199011531 
Appleton  1st  Lock 
905  South  Oneida  Street 
Appleton  Co:  Outagamie  WI  54911- 
Status:  Unutilized 
Comment:  1300  sq.  ft.;  potential  utilities;  2 

story  wood  frame  residence;  needs  rehab; 

secured  area  with  alternate  access. 
Former  Lockmaster's  Dwelling 
Property  #:  31199011533 
Rapid  Croche  Lock 
Lock  Road 

Wrightstowm  Co:  Outagamie  WI  54180- 
Location:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road. 
Status:  Unutilized 
Conunent:  1952  sq.  ft.;  2  story  wood  frame 

residence;  potential  utilities;  needs  rehab. 

Former  Lockmaster's  Dwelling 

Property  #:  31199011535 

Little  KauKauna  Lock 

Little  KauKauna 

Lawrence  Co:  Brown  WI  54130- 

Location:  2  miles  southeasterly  &X)m 
intersection  of  Lost  Dauphin  Road  (Coiinty 
Trunk  Highway  "D")  and  River  Street. 

Status:  Unutilized 
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Comment:  1224  sq.  ft.;  2  story  brick/woGd 
ftume  residence;  needs  rehab. 

Former  Lockmaster's  Dwelling 

Property  #:  31199011536 

Little  Chute,  2nd  Lock 

214  Mill  Street 

Little  Chute  Co:  Outagamie  WI  54140- 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 
ft'ame  residence;  potential  utilities;  needs 
rehab;  secured  area  with  alternate  access. 

DOT 

California 

Building 

3  Bachelor  Enlisted  Quarters 

Property  #:  97199810001 

U.S.  Coeist  Guard  Station 

Humboldt  Bay 

Samoa  CA  95564-9999 

Status:  Unutilized 

Comment:  2550  sq.  ft.  each,  2-story,  wood, 

most  recent  use — residential,  needs  rehab, 

off-site  use  only. 

Massachusetts 

Building 

Plymouth  Light 

Property  #:  87199420003 

Plymouth  Co:  Plymouth  MA 

Status:  Unutilized 

Comment:  250  sq.  ft.  tower,  and  2096  sq.  ft. 

dwelling,  wood  ft'ame,  most  recent  use — 

aid  to  navigation/housing. 

ENERGY 
Missouri 

Building 

Bldg.  82 

Property  #:  41199930031 
Kansas  City  Plant 
Bannister  Road 
Kansas  City  Co:  MO  00000- 
Status:  Excess 

Comment:  128  sq.  ft.,  concrete,  off-site  use 
only. 

Bldg.  83 

Property  #:  41199930032 
Kansas  City  Plant 
Bannister  Road 
Kansas  City  Co:  MO  00000- 
Status:  Excess 

Comment:  166  sq.  ft.,  concrete,  off-site  use 
only. 

GSA 

California 

Building  '  • 

Calexico  Border  Patrol  Station 
Property  #:  54199930007 
813  Andrade  Avenue 
Calexico  Co:  CA  00000- 
Status:  Excess 
Comment:  7420  sq.  ft. 
GSA  Number:  9-J-CA-1539 

District  of  Columbia 

Building 

William  A.  White  Bldg. 
Property  #:  54199930006 
2700  Martin  Luther  King  Ave.,  SE 
Washington  Co:  20032- 


Status:  Excess 

Comment:  150,952  sq.  ft.  on  2  acres,  needs 
repair,  presence  of  asbestos/lead  paint, 
controlled  access,  mental  hospital  cetmpus. 

GSA  Number:  4-F-DC-479 

Florida 

Building 

Crooked  River  Lighthouse 

Property  #:  54199940017 

Carrabelle  Co:  Franklin  FL  32322- 

Status:  Excess 

Comment:  Lighthouse  on  1.29  acres,  possible 

lead  base  paint,  listed  on  National  Register 

of  Historic  Places. 
GSA  Number:  4-U-FL-1165 

Illinois 

Building 

Homewood  Natl  Guard  Facility 

Property  #:  54199940002 

1300  West  187th  Street 

Homewood  Co:  Cook  IL  60430- 

Status:  Excess 

Comment:  4  old  barracks,  5  storage  bldgs.,  1 

guard  house,  need  major  repairs. 
GSA  Number:  5-I>-IL-€51 
Army  Reserve  Center 
Property  #:  54199940008 
1881  East  Fremont  Street 
Galesburg  Co:  Know  IL  61401- 
Status:  Excess 
Comment:  2  brick  buildings  (6117  &  1325  sq. 

ft.),  utilities  turned  off,  need  repairs,  most 

recent  use — storage 
GSA  Number  1-D-I1^720 

Kentucky 

Land 

Segments  15-19 

Property  #:  54199940009 

South  Williamson  Project 

S.  Williamson  Co:  Pike  KY  41503- 

Status:  Excess 

Comment:  30.4  acres/105  tracts,  special 

floodplain  restrictions 
GSA  Number  4-D-KY-608 

Louisiana 

Land 

Sulphur  Mines  Well  Site 

Property  #:  54199930026 

Highway  90-W 

Sulphur  Co:  Calcasieu  Parish  LA  70663- 

Status:  Surplus 

Comment:  68.02  acres  w/4  capped  brine 
injection  wells,  majority  of  leind  densely 
wooded,  located  on  Gulf  Coastal  Plain 

GSA  Number:  7-B-UT-431-M 

Maryland 

Building 

Washington  Court  Apartments 

Property  #:  54199940005 

Maryland  Rt.  755 

Edgewood  Co:  Harford  MD  21040- 

Status:  Excess 

Comment:  55  bldgs.  housing  276  apartments, 

(2  to  4  bedrooms),  need  repairs,  presence 

of  lead  based  paint 
GSA  Number:  4-EV-MD-559 


Minnesota 

Building 

GAP  Filler  Radar  Site 

Property  #:  54199910009 

St.  Paul  Co:  Rice  MN  55101- 

Status:  Excess 

Comment:  1266  sq.  ft.,  concrete  block, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage,  zoning  requirements 

GSA  Number:  1-GR  (l)-MN-475 

MG  Clement  Trott  Mem.  US  ARC 

Property  #:  54199930003 

Walker  Co:  Cass  MN  56484- 

Status'  Excess 

Comment:  4320  sq.  ft.  training  center  and 

1316  sq.  ft.  vehicle  maintenance  shop. 

presence  of  environmental  conditions 
GSA  Number:  l-D-MN-575 

Missouri 

Building 

Hardesty  Federal  Complex 

Property  #:  54199940001 

607  Hardesty  Avenue 

Kansas  City  Co:  Jackson  MO  64124-3032 

Status:  Excess 

Comment:  7  warehouses  and  support 

buildings  (540  to  216,000  sq.  ft.)  on  17.47 
acres,  major  rehab,  most  recent  use — 
storage/ofBce,  utilities  easement 

GSA  Number:  7-G-MO-637 

New  Jersey 
Building 

Bamegat  Recreation  Facility 

Property  #:  54199930001 

Comer  7th  St/Longbeach  Blvd. 

Bamegat  Light  Co:  NJ  08006- 

Status:  Surplus 

Comment:  2700  Sq.  Ft.  Cottage  on  0.69  acres, 
presence  of  asbestos/lead  paint,  eligible  for 
Historic  Register,  floodplain,  endangered 
species  in  area 

GSA  Number:  l-U-NJ-0641 

New  York 

Building 

"Terry  Hill" 

Property  #:  541998830008 

County  Road  51 

Manorville  NY 

Status:  Surplus 

Comment:  2  block  structures,  780/272  sq.  ft., 
no  sanitary  facilities,  most  recent  use — 
storage/comm.  facility,  w/6.19  acres  in  fee 
and  4.99  acre  easement,  remote  area 

GSA  Number:  l-D-NY-864 

Binghampton  Depot 

Property  *:  54199910015 

Nolant  Road 

BingHhmpton  Co:  NY  00000- 

Statust' Excess 

Comment:  45,977  sq.  ft.,  needs  repair, 
presence  of  eisbestos,  most  recent  use — 
office 

GSA  Number:  1-G-NY-760A 

Ohio 

Building 

Lorain  Housing 
Property  #:  54199840006 
238-240  Augusta  Ave. 
Lorain  OH  44051- 
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Status:  Excess 
Comment:  3000 

condition,  poiisi 

existing  easen  lents 
GSA  Number;  l]-U-OH-814 


sq.  ft.  duplex,  2-story,  good 
ble  lead  based  paint, 


Land 

Jersey  Tower  Sile 


< 9910013 
lOOE 
1  ig  OH  00000- 


Property  #:  541 
Tract  No.  100  & 
Jersey  Co:  Licki 
Status:  Surplus 
Comment:  4.24 

of  wetlands 
GSA  Number:  1 

Pennsylvania 

Building 

Rices  Landing 
Property  #:  541^930009 
Tracts  A-L;  1-4 
Old  Lock  &  Dan 
Rice?  Landing  Cp 
Status:  Excess 
Comment:  2 

repairs,  1 

asbestos/lead 
GSA  Number 


icres,  subject  to  preservation 
W-OH-813 


#6 
Greene  PA  15357- 


resi  dences- 


1400  sq.  ft.  ea.,  need 
warehouse  1  shed,  possible 
jaint 
4^  D-PA-0786 


met  tl 


Puerto  Rico 


Land 

Bahia  Rear  Ran^  Light 
Property  #:  514^9940003 
Ocean  Drive 
Catano  Co:  PR  0p632- 
Status:  Excess 
Comment:  0.16/ 
to  navigation 
GSA  Number:  1 


w/skeletal  tower,  fenced,  aid 
T-PR-508 


Tennessee 


Building 

3  Facilities,  Gua  rd 
Property  #:  514<  9930011 
Volunteer  Army 
Plant 

Chattanooga  Co 
Status:  Surplus 
Comment:  48-6  \ 

access  contro 
GSA  Number: 


Posts 
30011 
Ammunition 

Hamilton  TN  37421- 

sq.  ft.,  most  recent  use — 

4fD-TN-594F 


4  Bldgs. 

Property  #:  514^9930012 
Volunteer  Army 
Plant 

Railroad  Systen 
Chattanooga  Co 
Status:  Surplus 
Comment:  144- 

use — storage/: 

potential  use 
GSA  Number: 


Ammunition 

Facilities 

Hamilton  TN  37421- 


!.420  sq.  ft.,  most  recent 
ail  weighing  facilities/dock, 
estrictions 
44-D-TN-594F 


8  Bldgs. 

Property  #:  51499930013 

Volunteer  Armj 

Plant 

Missile  Assemb 

Chattanooga  Co 

Status:  Surplus 

Comment:  concrete 


Ammunition 


Hamilton  TN  37421- 


100  acres. 

storage/buff ( 
GSA  Number: 
200  bunkers 


block  bldgs.  on  approx. 
mokt  recent  use — assembly/ 
ei ,  potential  use  restrictions 
4  -D-TN-594F 


Property  #:  51499930014 

Volunteer  Army  Ammunition 

Plant 

Storage  Magazines 

Chattanooga  Co:  Hamilton  TN  37421- 

Status:  Surplus 

Comment:  approx.  200  concrete  bunkers 
covering  a  land  area  of  approx.  4000  acres, 
most  recent  use — storage/buffer  area, 
potential  use  restrictions 

GSA  Number:  4-D-TN-594F 

Bldg  232 

Property  #:  51499930020 

Volunteer  Army  Ammunition 

Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Status:  Surplus 

Comment:  10,000  sq.  ft.,  most  recent  use — 
office,  presence  of  asbestos,  approx.  5  acres 
associated  w/bldg.,  potential  use 
restrictions 

GSA  Number:  4-D-TN-594F 

2  Laboratories 
Property  #:  51499930021 
Volunteer  Army  Ammunition 
Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Status:  Surplus 

Comment:  2000-12,000  sq.  ft.,  potential  use/ 

lease  restrictions 
GSA  Number:  4-D-TN-594F 

3  Facilities 

Property  #:  54199930022 

Volunteer  Army  Ammunition 

Plant 

Water  Distribution 

Facilities 

Chattanooga  Co:  Hamilton  TN  37421- 

Status:  Surplus 

Comment:  256-15,204  sq.  ft.,  35.86  acres 
associated  w/bldgs.,  most  recent  use — 
water  distribution  system,  potential  use/ 
lease  restrictions 

GSA  Number:  4-D-TN-594F 

Land 

1500  acres 

Property  #:  54199930015 

Volunteer  Army  Ammunition 

Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Status:  Surplus 

Comment:  scattered  throughout  facility,  most 

recent  use — buffer  area,  steep  topography, 

potential  use  restrictions 
GSA  Number:  4-D-TN-594F 

Texas 

Building 

Formerly  Naval  Rsv  Center 

Property  #:  54199940019 

1818  N.  Confederate  St. 

Tyler  Co:  Smith  TX  75702- 

Status:  Surplus 

Comment:  11,370  sq.  ft.  bldg./. 96  acres,  most 

recent  use — reserve  center/office,  subject  to 

existing  easements 
GSA  Number:  7-N-TX-984A 

Utah 

Building 

Salt  Lake  City  Admin.  Bldg. 
Property  #:  54199930005 
1745  W  1700  S 
Salt  Lake  City  Co:  UT  84104- 


Status:  Surplus 

Comment:  36,060  sq.  ft.,  2-story  concrete/ 

brick,  needs  repaur,  presence  of  asbestos,    . 

most  recent  use — office/storage 
GSA  Number:  7-G-UT-429     . 

Land 

Monticello  Mill  Tailings  Site 

Property  #:  54919940020 

Monticello  Co:  San  Juan  UT  00000- 

Status:  Excess 

Comment:  383.24  acres,  listed  as  an  EPA  NPL 

Site — clean  up  in  process,  floodplain 
GSA  Number:  7-B-UT-431-M 

Virginia 

Building 

Army  Reserve  Center 

Property  #:  54199930010 

1  West  Church  St. 

Martinsville  Co:  Henry  VA  24112- 

Status:  Excess 

Comment:  12,225  sq.  ft.,  3  stories,  most 

recent  use — office,  2,250  sq.  ft.  leased  to 

Postal  Service 
GSA  Number:  4-EV-VA-719 

Washington 

Building 

Moses  Lake  U.S.  Army  Rsv  Ctr 

Property  #:  21199630118 

Grant  County  Airport 

Moses  Lake  Co:  Grant  WA  98837- 

Status:  Surplus 

Comment:  4499  sq.  ft./2.86  acres,  most  recent 
use — admin.,  temporary  permit  from  COE 
granted  to  em  organization,  FAA 
recommended  land  not  be  used  for 
residential  use  due  to  aircraft  noise 
problem,  restriction 

GSA  Number:  9-D-WA-1141 

Wisconsin 

Building 

Naval  Reserve  Center 

Property  #:  541999830002 

215  South  Eagle  Street 

Oshkosh  Co:  Winnebago  Wl  54903- 

Status:  Excess 

Comment:  16,260  sq.  ft.,  excellent  condition, 

presence  of  asbestos/lead  paint,  most 

recent  use — office 
GSA  Number:  l-N-WI-596 
Army  Reserve  Center 
Property  #:  54199940004 
401  Fifth  Street 
Kewaunee  Co:  WI  54216-1838 
Status:  Excess 
Comment:  2  admin,  bldgs.  (15,593  sq.  ft.),  1 

garage  (1325  sq.  ft.),  need  repairs 
GSA  Number:  l-D-WI-597 

INTERIOR 
Arizona 

Land 

Harry  B.  Christman  Property 

Property  #:  61199910012 

N.  of  Missile  Base  Road 

Case  No.  91-012 

Marana  Co:  Pinal  AZ  85245- 

Status:  Unutilized 

Conunent:  2.97  acres  of  vacant  desert 
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Massachusetts 

Building 

Crowell  Shed 

Property  #:  61199940010 

Tract  41-8673 

Chatham  Co:  Barnstable  MA  02633- 

Status:  Unutihzed 

Comment:  120  sq.  ft.  storage  shed,  access  via 

4-wheel  drive  only  over  sand  trail,  off-site 

use  only 

Katz,  Tract  17-2724 

Property  #:  61199940002 

10  Old  King's  Highway 

Truro  Co:  Barnstable  MA  02666- 

Status:  Unutilized 

Comment:  878  sq.  ft.,  cement  block,  most 

recent  use — residential,  off-site  use  only 
Camelia,  Tract  17-2725 
Property  #:  61199940003 
12  Old  King's  Highway 
Truro  Co:  Barnstable  MA  02666- 
Status:  Unutihzed 
Comment:  1391  sq.  ft.,  concrete  block,  most 

recent  use — residential,  off-site  use  only 
Simons,  Tract  17-2787 
Property  #:  61199940004 
6HeadofPametWay 
Truro  Co:  Barnstable  MA  02666- 
Status:  Unutilized 
Comment:  1600  sq.  ft.,  most  recent  use — 

residential,  off-site  use  only 
Moss,  Tract  17-2788 
Property  «:  61199940005 
425  Ocean  View  Drive 
Truro  Co:  Barnstable  MA  02666- 
Status:  Unutilized 
Comment:  2496  sq.  ft.  residence  plus  2 

outbuildings,  off-site  use  only 
Barracks  38,  39 
Property  #:  61199940006 
Off  Old  Dew  Line  Road 
Truro  Co:  Barnstable  MA  02666- 
Status:  Unutilized 
Comment:  5710  sq.  ft.,  2-story  presence  of 

asbestos,  off-site  use  only 

Gips,  Tract  21-4837 

Property  #:  61199940007 

188  Way  #626 

Wellfleet  Co:  Barnstable  MA  02667- 

Status:  Unutilized 

Comment:  2015  sq.  ft.,  concrete  block,  most 

recent  use — ^residential  off-site  use  only 
Weidlinger  19-4136 
Property  #:  61 199940008 
Valley  Road 

Wellfleet  Co:  Barnstable  MA  02667- 
Status:  Unutilized 
Comment:  1855  sq.  ft.,  most  recent  use — 

residential,  off-site  use  only 

Mississippi 
Building 

Quarters  163 

Property  #:  61199910003 

Natchez  Trace  Parkway 

Ridgeland  Co:  Madison  MS  39157- 

Status:  Excess 

Comment:  1121  sq.  ft.,  most  recent  use — 

residential,  presence  of  asbestos,  off-site 

use  only 

Quarters  183 

Property  #:  61199910004 

Natchez  Trace  Parkway 


Kosciusko  Co:  Attala  MS  39090- 

Status:  Excess 

Comment:  1121  sq.  ft.,  presence  of  absbestos, 

most  recent  use — residential,  off-site  use 

only. 

Quarters  190 

Property  #:  61199910005 

Natchez  Trace  Parkway 

Port  Gibson  Co:  Claiborne  MS  39050- 

Status:  Excess 

Comment:  1121  sq.  ft.,  presence  of  absbestos, 

most  recent  use — residential,  off-site  use 

only. 

Quarters  194 

Property  #:  61199910006 

Natchez  Trace  Parkway 

Ackerman  Co:  Choctaw  MS  39725- 

Status:  Excess 

Comment:  1121  sq.  ft.,  presence  of  absbestos, 

most  recent  use — ^residential,  off-site  use 

only. 

Quarters  258 

Property  #:  61199910007 

Natchez  Trace  Parkway 

Carlisle  Co:  Claiborne  MS  39049- 

Status:  Excess 

Comment:  1121  sq.  ft.,  presence  of  absbestos, 

most  recent  use — residential,  off-site  use 

only. 

New  Mexico 

Building 

Roberts,  Thomas  A 
Property  #:  61199910017 
#70,  County  Rd.  2900 
Aztec  Co:  San  Juan  NM  87410- 
Status:  Excess 

Comment:  2895  sq.  ft.,  most  recent  use — 
residential,  off-site  use  only. 

Tmnessee 
Building 

01-200 

Property  #:  61199910018 

Stones  River  Natl 

Battlefield 

Murfreesboro  Co:  Rutherford  TN  37129- 

Status:  Excess 

Comment:  1596  sq.  ft.,  most  recent  use — 

residential,  off-site  use  only. 
01-201 

Property  #:  61199910019 
Stones  River  Natl 
Battlefield 
2042  Mansion  Pike 

Murfreesboro  Co:  Rutherford  TN  37129- 
Status:  Excess 
Comment:  3196  sq.  ft.,  most  recent  use — 

residential,  off-site  use  only. 

Texas 

« 

Building 

Tract  105-79 
Property  #:  61199910013 
9047  Espada  Rd, 

San  Antonio  Co:  Bexar  TX  78214- 
Status:  Unutilized 

Comment:  712  sq.  ft.,  most  recent  use — 
residence,  off-site  use  only. 


NAVY 
California 

Building 

Bldg.  105QA 
Property  #:  77199830002 
Naval  Station,  San  Diego 
Mission  Gorge  Recreation  Center 
San  Diego  CA  92136- 
Status:  Excess 

Comment:  1000  sq.  ft.,  needs  repair,  most 
recent  use — water  treatment  fociUty,  off- 
site  use  only. 
Bldg.  102QA 
Property  #:  77199830003 
Naval  Station,  San  Diego 
Mission  Gorge  Recreation  Center 
San  Diego  CA  92136- 
Status:  Excess 

Comment:  6138  sq.  ft.,  needs  repair,  most 
recent  use — pro  shop,  off-site  use  only. 
Bldg.  118QA 
Property  #:  77199830004 
Naval  Station,  San  Diego 
Mission  Gorge  Recreation  Center 
San  Diego  CA  92136- 
Status:  Excess 

Comment:  5635  sq.  ft.,  needs  repair,  most 
recent  use — coffee  shop-grille,  off-site  use 
only. 

Bldg.  119QA 
Property  #:  77199830005 
Naval  Station,  San  Diego 
Mission  Gorge  Recreation  Cent«' 
San  Diego  CA  92136- 
Status:  Excess 
Comment:  1277  sq.  ft.,  needs  repair,  most 

recent  use — lockers,  off-site  use  only. 
Bldg.  129QA 
Property  #:  77199830006 
Naval  Station,  San  Diego 
Mission  Gorge  Recreation  Center 
San  Diego  CA  92136- 
Status:  Excess 
Comment:  2832  sq.  ft.,  needs  repair,  most 

recent  use — patio  cover,  off-site  use  only. 
Bldg.  140QA 
Property  #:  77199830007 
Naval  Station,  San  Diego 
Mission  Gorge  Recreation  Center 
San  Diego  CA  92136- 
Status:  Excess 
Comment:  1648  sq.  ft,  needs  repair,  most 

recent  use — golf  cart  battery  shop,  off-site 

use  only. 
Bldg.  176QA 
Property:  #:  77199830008 
Naval  Station,  San  EKego  Mission  Gorge 

Recreation  Center 
San  Diego  CA  92136- 
Status:  Excess 
Comment:  5200  sq.  ft.,  needs  repair,  most 

recent  use — goff  cart  shelter,  off-site  use 

only. 

Bldg.  193 

Property:  #77199830112 

Naval  Station 

San  Diego  CA  92136-5294 

Status:  Excess 

Comment:  780  sq.  ft.,  needs  major  repairs, 

most  recent  use — utility  plant,  off-site  use 

only. 
Bldg.  203 
Property:  #77199830113 
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92  13&-5294 


IS<|, 


ua  3 — valve 


92136-5294 


Naval  Station 
San  Diego  CA 
Status:  Excess 
Comment:  360 

most  recent 

only. 
Bldg.  228 

Property:  #7719^830114 
Naval  Station 
San  Diego  CA 
Status:  Excess 
Comment:  6142 

most  recent 

only. 

Bldg.  286 

Property:  #7719^30115 
Naval  Station 
San  Diego  CA 
Status:  Excess 
Comment:  23 
most  recent 


ft.,  needs  major  repairs, 
house,  off-site  use 


iiq.  ft.,  needs  major  repairs, 
kshop,  off-site  use 


us  a — work 


92136-5294 


.7&I 


92136-5294 


iq. 


us  J Wl 


92136-5294 


usp — s 
Bldg.  308 

Property:  #7719^30116 
Naval  Station 
San  Diego  CA 
Status:  Excess 
Comment:  3400 

most  recent 

only. 
Bldg.  314 

Property:  #7719^30117 
Naval  Station 
San  Diego  CA 
Status:  Excess 
Comment:  160  s< 

water  treatmei^t 

Bldg.  315 

Property:  #7719^30118 

Naval  Station 

San  Diego  CA 

Status:  Excess 

Comment:  160  s< 

most  recent 

off-site  use  on 

Bldg.  335 

Property:  #7719*30119 
Naval  Station 
San  Diego  CA 
Status:  Excess 
Comment:  14,00(1 
most  recent 


sq.  ft.,  needs  major  repairs, 
hop,  off-site  use  only. 


ft.,  needs  major  repairs, 
orksfaop,  off-site  use 


ft.,  most  recent  use — use — 
facility,  off-site  use  only. 


92536-5294 

ft.,  needs  major  repairs, 
us^ — water  treatment  facility. 


92136-5294 


us^ — wor 

only. 
Bldg.  398 

Property:  #77190830120 
Naval  Station 
San  Diego  CA 
Status:  Excess 
Comment:  1530 

most  recent 


sq.  ft.,  needs  major  repairs, 
kshop,  off-site  use 


92136-5294 


iq. 


.  ft.,  needs  major  repairs, 
us^— admin.,  off-site  use  only. 


92 136-5294 


Bldg.  3201 

Property:  #77190830121 

Naval  Station 

San  Diego  CA 

Status:  Excess 

Comment:  1750 

most  recent 

only. 

Connecticut 


ft.,  needs  major  repairs, 
uab — workshop,  off-site  use 


iq. 


Building 

Pier  7 

Property:  #77190710063 

Naval  Undersea  Afarfare  Center 


New  London  Co:  New  London  CT  06320- 

5594 
Status:  Excess 
Comment:  700'  long  by  30'  wide,  rectangular 

shaped  reinforced  concrete  pier 

Bldg.  84,  Anx.  of  Gilmore  Hall 

Property:  #77199830009 

Naval  Submarine  Base  New  London 

Groton  Co:  New  London  CT  06349- 

Status:  Excess 

Comment:  5400  sq.  ft.,  2-story,  presence  of 

asbestos/lead  paint,  needs  rehab,  off-site 

use  only. 
Bldg.  150,  McNeil  Hall 
Property:  #:  77199830010 
Naval  Submarine  Base  New  London 
Groton  Co:  New  London  CT  06349- 
Status:  Excess 
Comment:  27,120  sq.  ft.,  4-story,  presence  of 

asbestos/lead  paint,  needs  rehab,  off-site 

use  only. 
Bldg.  437,  Fife  Hall 
Property:  #77199830011 
Naval  Submarine  Base  New  London 
Groton  Co:  New  London  CT  06349- 
Status:  Excess 
Comment:  51,790  sq.  ft.,  3-story,  presence  of 

asbestos/lead  paint,  needs  rehab,  off-site 

use  only. 
Bldg.  295 

Property:  #77199830012     • 
Naval  Submarine  Base  New  London 
Groton  Co:  New  London  CT  06349- 
Status:  Excess 
Comment:  presence  of  asbestos/lead  paint, 

needs  rehab,  off-site  use  only. 
Facility  CH-901 
Property  #:  77199830045 
Naval  Submarine  Base 
Co:  New  London  CT 
Status:  Excess 
Comment:  6161  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

community  center,  off-site  use  only. 
3Bldgs 

Property  #:  77199910019 
Naval  Submarine  Base 
R121444,  R121458,  R121469 
Ledyard  Co:  New  London  CT  06335- 
Status:  Unutilized 
Comment:  Various  sq.  ft.,  wood,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
DG-12.  DG-14,  DG28-DG46 
Property  #:  77199930026 
Naval  Submarine  Base  New  London 
Gorton  Co:  New  London  CT  06349- 
Status:  Unutilized 
Comment:  19  detached  garages,  off-site  use 

only. 

Hawaii 

Building 

Bldg.  S87,  Radio  Trans.  Facility 
Property  #:  77199240011 
Lualualei,  Naval  Station,  Eastern  Pacific 
Wahiawa  Co:  Honolulu  HI  96786-3050 
Status:  Unutilized 

Comment:  7566  sq.  ft.,  1 -story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only. 
Bldg.  64,  Radio  Trans.  Facility 
Property  #:  77199310004 
Naval  Computer  &  Telecommunications  Area 
Wahiawa  Co:  Honolulu  HI  96786-3050 


Status:  Unutilized 

Comment:  3612  sq.  ft.,  1-story,  access 

restrictions,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  442 

Property  #:  77199630088 
Naval  Station,  Ford  Island 
Pearl  Harbor  Co;  Honolulu  HI  96860- 
Status:  Excess 
Comment:  192  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 

Bldg.  S180 

Property  #:  77199640039 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Status:  Unutilized 

Comment:  3412  sq.  ft.,  2-story,  most  recent 

use — bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible. 

Bldg.  S181 

Property  #:  77199640040 

Naved  Station.  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Status:  Unutilized 

Comment:  4248  sq.  ft.,  1-story,  most  recent 

use — bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible. 
Bldg.  219 

Property  #:  77199640041 
Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Status:  Unutilized 
Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only. 

relocation  may  not  be  feasible. 
Bldg.  220 

Property  #:  77199640042 
Naval  Station.  Ford  Island 
Peari  Harbor  Co:  Honolulu  HI  96860- 
Status:  Unutilized 
Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible. 
Bldg.  160 

Property  #:  77199840002 
Naval  Station,  Pear  Harbor 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Status:  Excess 
Comment:  6070  sq.  ft.,  needs  rehab,  presence 

of  lead  paint,  most  recent  use — storage/ 

office,  off-site  use  only. 
Facility  No.  92 
Property  #:  77199930076 
Naval  Computer  &  Telecom. 
Area  Master  Station 
Wahiawa  Co:  HI  96786- 
Status:  Excess 
Comment:  1008  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 
Facility  No.  99 
Property  #:  77199930077 
Naval  Computer  &  Telecom. 
Area  Master  Station 
Wahiawa  Co:  HI  96786- 
Status:  Excess 
Comment:  544  sq.  ft.,  concrete,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only. 
Facility  No.  127 
Property  #:  77199930078 
Naval  Computer  &  Telecom. 
Area  Master  Station 
Wahiawa  Co:  HI  9678&- 
Status:  Excess 
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Conunent:  198  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — storage,  off- 
site  use  only. 

Facility  No.  227 

Property  #:  77199930079 

Naval  Computer  &  Telecom. 

Area  Master  Station 

Wahiawa  Co:  HI  96786- 

Status:  Excess 

Comment:  2240  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — wei^t  room, 
off-site  use  only. 

Facility  No.  285 

Property  #:  77199930080 

Naval  Computer  &  Telecom. 

Area  Master  Station 

Wahiavira  Co:  HI  96786- 

Status:  Excess 

Comment:  418  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  5175 

Property  #:  77199940033 

Naval  Public  Works 

Iroquois  Ave. 

Ewa  Beach  Co:  Honolulu  HI  96706- 

Status:  Excess 

Comment:  1328  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — residence,  off-site 

use  only. 
Bldg.  5179 

Property  #:  77199940034 
Naval  Public  Works 
Iroquois  Ave. 

Ewa  Beach  Co:  Honolulu  HI  96706- 
Status:  Excess 
Comment:  1328  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — residence,  off-site 

use  only. 
Bldg.  5183 

Property  #:  77199940035 
Naval  Public  Works 
Iroquois  Ave. 

Ewa  Beach  Co:  Honolulu  HI  96706- 
Status:  Excess 
Comment:  1328  sq.  ft.,  possible«sbestos/lead 

paint,  most  recent  use — residence,  off-site 

use  only. 
Bldg.  5187 

Property  #:  77199940036 
Naval  Public  Works 
Iroquois  Ave. 

Ewa  Beach  Co:  Honolulu  HI  96706- 
Status:  Excess 
Comment:  1328  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — residence,  off-site 

use  only. 

Bldg.  5191 

Property  #:  77199940037 

Naval  Public  Works 

Iroquois  Ave. 

Ewa  Beach  Co:  Honolulu  HI  96705- 

Status:  Excess 

Comment:  1328  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — residence,  off-site 

use  only. 
Bldg.  5193 

Property  #:  77199940038 
Naval  Public  Works 
Iroquois  Ave. 

Ewa  Beach  Co:  Honolulu  HI  96706- 
Status:  Excess 
Comment:  1328  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — residence,  off-site 

use  only. 


Maine 

Building 

Bldg.  22 

Property  #:  77199840008 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Status:  Excess 

Comment:  2687  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  36 

Property  #:  77199840009 
Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 
Status:  Excess 
Comment:  8840  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  38 

Property  #:  77199840010 
Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 
Status:  Excess 
Comment:  19,612  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — office,  off-site  use  only. 
Bldg.  234 

Property  #:  77199840011 
Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 
Status:  Excess 
Comment:  768  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — generator 

bldg.,  off-site  use  only. 
Bldg.  4  ■ 

Property  #:  77199930005 
Naval  Air  Station 
BrunsMrick  Co:  04011- 
Status:  Excess 
Comment:  16,644  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

headquarters  building,  off-site  use  only. 
Bldg.  8 

Property  #:  77199930006 
Naval  Air  Station 
Brunswick  Co:  ME  04011- 
Status:  Excess 
Comment:  7413  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — public  works 

building,  off-site  use  only. 
Bldg.  12 

Property  #:  77199930007 
Naval  Air  Station 
Brunswick  Co:  Nffi  04011- 
Status:  Excess 
Comment:  25,353  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  41 

Property*:  77199930008  . 
Naval  Air  Station 
Brunswrick  Co:  ME  04011- 
Status:  Excess  > 

Comment:  10,526  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

security  building,  off-site  use  only. 
Bldg.  224 

Property  #:  77199930009 
Naval  Air  Station 
Brunswick  Co:  Me  04011- 
Status:  Excess 
Comment:  8000  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — ^thrift  shop. 

off-site  use  only. 
Bldg.  6 


Property  #:  77199940039 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Status:  Excess 

Comment:  1973  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  9 

Property  #:  77199940040 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Status:  Excess 

Comment:  8888  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — housing 
office,  off-site  use  only. 

Bldg.  28 

Property  #:  77199940041 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Status:  Excess 

Comment:  784  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — liquid  oxygen 
bldg.,  off-site  use  only. 

Bldg.  48 

Property  #:  77199940042 

NAS  Brunswick 

Bnmswick  Co:  Cumberland  ME  04011- 

Status:  Excess 

Comment:  3260  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — carpenter 
shop,  off-site  use  only. 

Bldg.  51 

Property  #:  77199940043 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  0401 1- 

Status:  Excess 

Comment:  1870  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — paint  shop, 
off-site  use  only. , 

Bldg.  73 

Property  t:  77199940044 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Status:  Excess 

Comment:  64  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  74 

Property  #:  77199940045 

NAS  Brunsmck 

Brunswick  Co;  Cumberland  ME  04011- 

Status:  Excess 

Comment:  3072  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  75 

Property  #:  77199940046 

NAS  Brunswick 

Brrinswick  Co:  Cumberland  ME  04011- 

Status:  Excess 

Comment:  332  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  88 

Property  #:  77199940047 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Status:  Excess 

Comment:  1462  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  94 

Property  #:  77199940048 

NAS  Brunswick 
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Bninswick  Co:  Cupnberland  ME  0401 1- 

Status:  Excess 

Comment:  64  sq.  1.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

BIdg.  209 

Property  #:  77199^0049 

NAS  Bninswick 

Brunswick  Co:  Cumberland  ME  04011- 

Status:  Excess 

Conunent:  2283  sd.  ft.,  presence  of  asbestos/ 
lead  paint,  mosi  recent  use — union  bldg., 
off-site  use  only , 

Bldg.  233 

Property  #:  77199^0050 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Status:  Excess 

Conunent:  24,048  sq.  ft.,  presence  of 
asbestos/lead  pi  int,  most  recent  use — 
heating  plant,  o^-site  use  only. 

Bldg.  1157 

Property  •:  77199^40051 

NAS  Bninswick 

Brunswick  Co:  Cumberland  ME  04011- 


h.,  presence  of  asbestos/ 
recent  use — storage,  off- 


19912 


Status:  Excess 
Comment:  1474  sc . 

lead  paint,  most 

site  use  only. 

New  Hampckira 

Building 

Bldg.  246 

Property  #:  77199*20028 

Portsmouth  Naval  Shipyard 

Portsmouth  NH  03804-5000 

Status:  Unutilized! 

Comment:  metal  £^ame  structure,  off-site  use 

only. 
Bldg.  335 

Property  #;  77199120029 
Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Status:  Unutilized. 
Conunent:  1000  sti  ft.,  brick,  off-site  use 

only.  1 

Bldg.  128  I 

Property  #:  77199|30015 
Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Status:  Excess 
Conunent:  10,900  6q.  f^.,  needs  rehab, 

presence  of  asb^tos,  most  recent  use — 

storage,  off-site  yse  only. 
Bldg.  185 

Property  •:  77199^30016 
Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Status:  Excess 
Conunent:  2310  sd.  ft.,  needs  rehab,  presence 

of  asbestos,  mo^  recent  use — office,  off-site 

use  only. 
Bldg.  314 

Property  #:  77199130017 
Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Status:  Excess        | 
Comment:  ceroentj block  bldg.,  needs  rehab, 

presence  of  asbastos,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  336  I 

Property  #:  77199^30018 
Portsmouth  Naval! Shipyard 
Portsmouth  NH  03804-5000 


Status:  Excess 

Comment:  metal  bldg  w/cement  block 
foundation,  off-site  use  only. 

Bldg.  H-2 

Property  #:  77199910044 

Portsmouth  Naval  Shipyard 

Portsmouth  NH  Co:  03804-5000 

Status:  Unutilized 

Comment:  1103  sq.  ft.,  possible  asbestos,  off- 
site  use  only. 

Bldg.  IY44 

Property  #:  77199910045 

Portsmouth  Naval  Shipyard 

Portsmouth  NH  Co:  03804-5000 

Status:  Unutilized 

Comment:  1100  sq.  ft.,  possible  asbestos, 
most  recent  use — small  arms  magazine,  off- 
site  use  only. 

Bldg.  160 

Property  #:  77199910046 

Portsmouth  Naval  Shipyard 

Portsmouth  NH  Co:  03804-5000 

Status:  Unutilized 

Comment:  6080  sq.  ft.,  possible  asbestos, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  97 

Property  #:  77199920064 
Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Status:  Unutilized 
Comment:  573  sq.  ft.,  most  recent  use — scale 

house/storage,  off-site  use  only. 

New  Jersey 

BuHding 

Naval  Reserve  Center 

Property  #:  77199930038 

53  Hackensack  Ave. 

Kearny  Co:  Hudson  NJ  07302- 

Status:  Excess 

Comment:  12,180  sq.  ft.,  minor  repairs 

needed  on  2.63  acres,  most  recent  use — 

office. 
Bldg.  Dl-A 

Property  #:  77199940024 
Naval  Weapons  Station 
Colts  Neck  Co:  NJ  07722- 
Status:  Unutilized 
Comment:  1134  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — smokehouse/lunchroom, 

off-site  use  only. 
Bldg.  HA-IA 
Property  #:  77199940025 
Naval  Weapons  Station 
Colts  Neck  Co:  NJ  07722- 
Status:  Unutilized 
Comment:  120  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 

New  York 

Building 

101  Housing  Units 

Property  #:  77199810093 

Mitchel  Complex 

82B  Mitchel  Avenue 

East  Meadow  Co:  Nassau  NY  11554- 

Status:  Unutilized 

Comment:  422  sq.  ft.,  frame  2-story,  presence 

of  asbestos/lead  paint,  most  recent  use — 

residential,  off-site  use  only. 
36  Garages 

Property  #:  77199810094 
Mitchel  Complex 


East  Meadow  Co:  Nassau  NY  11554— 
Status:  Unutilized 

Conunent:  350  sq.  ft.,  masonary,  most  recent 
use — garage,  off-site  use  only. 

Naval  Reserve  Center 
Property  #:  77199840017 
201  Third  Avenue 
Frankfort  NY  13340-1419 
Status:  Unutilized 

Comment:  10,000  sq.  ft.,  most  recent  use — 
training  facility. 

Pennsylvania 

Building 

Bldg.  76 

Property  #:  77199730075 

Naval  Inventory  Control  Point 

Philadelphia  Co:  Philadelphia  PA  19111- 

5098 
Status:  Excess 
Conunent:  3475  sq.  ft.,  cinder  block/metal, 

most  recent  use— child  care,  needs  repair, 

off-site  use  only. 

Bldg.  44 

Property  #:  77 !  99830093 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Status:  Excess 

Comment:  2154  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — medical 
clinic,  off-site  use  only. 

Bldg.  48 

Property  #:  77199830094 

Philadelphia  Naval  Shipyard       / 

Philadelphia  PA  19112- 

Status:  Excess 

Conunent:  2737  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  49 

Property  #:  77199830095 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Status:  Excess 

Comment:  3263  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  64 

Property  #:  77199830096 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Status:  Excess 

Comment:  3157  sq.  ft.,  needs  major  repairs, 
presence  of  asbestos,  most  recent  use — 
office,  off-site  use  only 

Bldg.  65  U/V 

Property  #:  77199830097 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  191 12- 

Status:  Access 

Conunent:  4829  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use— quarters,  off- 
site  use  only 

Bldg.  133 

Property  #:  77199830098 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Status:  Excess 

Comment:  27,600  sq.  ft.,  needs  repairs, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  337 

Property  #:  77199830099 
Philadelphia  Naval  Shipyard 


Federal  Register / Vol.  65,  No.  29/Friday,  February  11.  2000/Notices 


7143 


Philadelphia  PA  19112- 

Status:  Excess 

Comment:  1025  sq.  ft.,  needs  major  repairs, 
presence  of  asbestos,  most  recent  use — 
garage,  off-site  use  only 

Bldg.  418 

Property  #:  77199830100 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Status:  Excess 

(Comment:  2578.sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — quarters,  off- 
site  use  only 

Bldg.  570 

Property  #:  77199830101 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Status:  Unutilized 

Comment:  9123  sq.  ft.,  needs  repair,  presence 

of  asbestos,  most  recent  use — tool  room, 

off-site  use  only 

Bldg.  605 

Property  #:  77199830102 

Philadelphia  Naval  Shipyard 

Philadelphia  PA  19112- 

Status:  Excess 

Comment:  1118  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — garage,  off- 
site  use  only 

Rhode  Island 

Building 

Bldg.  69 

Property  #:  77199810052 

Naval  Education  and  Training  Center 

Newport  Co:  Newrport  RI  02841- 

Status:  Unutilized 

Comment:  600  sq.  ft.,  concrete!  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  A33 

Property  #:  77199810083 

Navy  Hospital  Gate  5 

Newport  RI  02841- 

Status:  Underutilized 

Comment:  1512  sq.  ft.,  detached  5  stall 

garage,  needs  repair,  presence  of  asbestos, 

off-site  use  only 
Facility  T 

Property  #:  77199810175 
Naval  Education  and  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Status:  Unutilized 
Comment:  1610  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Facility  U 

Property  #:  77199810176 
Naval  Education  and  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Status:  Unutilized 
Comment:  1593  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

maint.  shop,  off-site  use  only 
Facility  V 

Property  #:  77199810177 
Naval  Education  and  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Status:  Unutilized 
Comment:  1593  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

maint.  shop,  off-site  use  only 


Facility  W 

Property  #:  77199810178 

Naval  Education  and  Training  Center 

Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 

Status:  Unutilized 

Comment:  1593  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

training/office,  off-site  use  only 
Facility  X 

Property  #:  77199810179 
Naval  Education  and  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Status:  Unutilized 
Comment:  1593  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 

Facility  Y 

Property  #:  77199810180 

Naval  Education  and  Training  Center 

Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 

Status:  Unutilized 

Comment:  1593  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

admin.,  off-site  use  only 
Facility  322 

Property  #:  77199810181 
Naval  Education  and  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Status:  Unutilized 
Comment:  800  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — maint.  shop,  off- 
site  use  only 
Facility  323 

Property:  #77199810182 
Naval  Education  &  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Status:  Unutilized 
Comment:  800  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — . 

shop,  off-site  use  only 
Facility  324 

Property*:  77199810183 
Naval  Education  &  Training  Center 
Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 
Status:  Unutilized 
Comment:  800  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

maint.  shop,  off-site  use  only 
Facility  325 

Property  #:  77199810184 
Naval  Education  &  Training  Center 
Coddington  Park 

Newrport  Co:  Newport  RI  02841-1711 
Status:  Unutilized 
Comment:  800  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Facility  326 

Property  #:  771998101825 

Naval  Education  &  Training  Center 

Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 

Status:  Unutilized 

Comment:  800  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use*— 

storage,  off-site  use  only 
Facility  327 
Property*:  77199810186 


Navad  Education  &  Training  Center 

Coddington  Park 

Newport  Co:  Newport  RI  02841-1711 

Status:  Unutilized 

Comment:  800  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

maint.  shop,  off-site  use  only 

Bldg.  342 

Property  #:  77199810259 

Coddington  Point 

Naval  Education  &  Training  Center 

Newport  RI  02841-1711 

Status:  Unutilized 

Comment:  646  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use —  storage,  off- 
site  use  only 
Bldg.  340 

Property  #:  77199810260 
Coddington  Point 
Naval  Education  &  Training  Center 
Newport  RI  02841-1711 
Status:  Unutilized 
Comment:  96  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

heating  plant  bldg.,  off-site  use  only 
Bldg.  697 

Property  #:  77199810262 
Coddington  Cove 

Naval  Education  &  Training  Center 
Newport  RI  02841-1711 
Status:  Unutilized 
Comment:  960  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use —  self  help 

shop,  off-site  use  only 
Bldg.  696 

Property  #:  77199810263 
Coddington  Cove 

Naval  Education  &  Training  Center  — 
Newport  RI  02841-1711 
Status:  Unutilized 
Comment:  960  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use —  elec/comm 

maint.  shop,  off-site  use  only 
Bldg.  35 

Property  #:  77199810264 
Coddington  Cove 

Naval  Education  &  Training  Center 
Newport  RI  02841-1711 
Status:  Unutilized 
Comment:  2880  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

auto  storage,  off-site  use  only 

Bldg.  70 

Property  #:  77199840018 
Naval  Station,  Newport 
Middletown  Co:  Newport  RI  02842- 
Status:  Unutilized 

Comment:  1900  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  Ill 

Property  #:  77199840019 

Naval  Station,  Newport 

Middletown  Co:  Newport  RI  02842- 

Status:  Unutilized 

Comment:  560  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Facility  700 

Property  #:  77199840029 
Naval  Station 
Newport  RI  02841- 
Status:  Unutilized 
Comment:  6230  sq.  ft.,  most  recent  use — 

wastewater  treatment  plant,  off-site  use 

only 
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Facility  994 

Property  #:  7719^0030 
Naval  Station 
Newport  RI  0284i 
Status:  Unutilizeil 
Comment:  960  s(] . 

storage,  off-site 
Facility  449 

Property  #:  7719^840031 
Naval  Station 
Newport  RI  0284i 
Status:  Unutilizeil 
Comment:  140  sq, 

chlorination  sqed, 
Facility  1324 
Property*:  77199040032 
Naval  Station 
Newport  RI  0284 
Status:  Unutilizei  I 
Conament:  107  sq, 

station  control! 

Bldg.  118 

Property  #:  7719^20065 

Naval  Undersea  Warfare 

Canter 

Middletown  Co 

Status:  Excess 

Comment:  1604  sb 

lead  paint,  most 

storage,  off-site 
Bldg.  136 
Property  #:  771 
Naval  Undersea  Warfare 
Center 

Middletown  Co: 
Status:  Excess 
Comment:  882  sq 

lead  paint,  mos  t 

office,  off-site  i  se 


ft.,  most  recent  use — 
use  only 


ft.,  most  recent  use- 
off-site  use  only 


ft.,  most  recent  use —  lift 
shed,  off-site  use  only 


1  Jewport  RI  02841-1708 


.  ft.,  presence  of  asbestos/ 
recent  use — offices/ 
use  only 


9C  920066 


1  Jewport  RI  02841-1708 


ft. ,  presence  of  asbestos/ 
recent  use — operations 
only 


ft.,  needs  rehab,  presence 
recent  use — storage,  off- 


Virgiiija 

Building 

Bldg.  SP-63A 
Property  #:  7719*10017 
Naval  Base  Norfo  1 
Norfolk  Co:  VA2J511- 
Status:  Excess 
Comment:  480  sq 

of  asbestos,  mc^t  i 

site  use  only 
Bldg.  SP-63 

Property  #:  7719*10018 
Naval  Base  Norfo  k 
Norfolk  Co:  VA  2P511- 
Status:  Excess 
Comment:  1632  sfa.  ft.,  presence  of  asbestos, 

off-site  use  onl 
Bldg.  MCE223 
Property  #:  7719*10053 
Norfolk  Co:  VA  2^511-2895 
Status:  Excess 
Comment:  256  sq 

most  recent  us 
Bldg.  MCE221 
Property  #:  7719*10054 
Naval  Station  Noi  folk 
Norfolk  Co:  VA  2^511-2895 
Status:  Excess 
Comment:  4000  s^ 

most  recent 


ft.,  presence  of  asbestos, 
4 — storage,  off-site  use  only 


us*  — storage 
Structure  NH-20  ; 
Property  #:  77195  920149 
Atlantic  Fleet  Hd  ;U. 
Support  Activity 


ft.,  presence  of  asbestos, 
off-site  use  only 


Norfolk  Co:  VA  23511- 

Status:  Excess 

Comment:  4922  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — lab,  off-site 

use  only 

Structure  NH-203 

Property  #:  77199920150 

Atlantic  Fleet  Hdgts. 

Support  Activity 

Norfolk  Co:  VA  23511- 

Status:  Excess 

Comment:  1874  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — maint.  shop, 
off-site  use  only 

Structure  NH-213 

Property  #:  77199920151 

Atlantic  Fleet  Hdgts. 

Support  Activity 

Norfolk  Co:  VA  23511- 

Status:  Excess 

Comment:  7840  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Washingtim 

Building 

149  Duplexes 

Property  #:  771999820118 

Naval  Transient  Family  Accom. 

Eastpark 

90  Magnuson  Way 

Bremerton  WA  98310- 

Location:  Structures  002-148, 150, 152-153. 

157 
Status:  Excess 
Comment:  1286  sq.  ft./1580  sq.  ft.,  needs 

rehab,  presence  of  asbestos/lead  paint, 

most  recent  use — housing,  off-site  use  only 
9  Fourplexes 

Property  #:  771999820119 
Naval  Transient  Family  Accom. 
Eastpark 

90  Magnuson  Way 
Bremerton  WA  98310- 
Location:  Structures  151, 155-156, 158-163 
Status:  Excess 
Comment:  3082  sq.  ft./3192  sq.  ft.,  needs 

rehab,  presence  of  asbestos/lead  paint, 

most  recent  use — housing,  off-site  use  only 
2  SLxplexes 

Property  #:  77199820120 
Naval  Transient  Family  Accom. 
Eastpark 

90  Magnuson  Way 
Bremerton  WA  98310- 
Location:  Structures  154, 189 
Status:  Excess 
Comment:  4618  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

housing,  off-site  use  only 
1  Single  Unit 
Property  #:  77199820121 
Naval  Transient  Family  Accom. 
Eastpark 

90  Magnuson  Way 
Bremerton  WA  98310- 
Location:  Structure  149 
Status:  Excess 
Comment:  790  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

housing,  off-site  use  only 
Storage  Building 
Property  #:  77199820122 
Navay  Transient  Family  Accom. 


Eastpark 

90  Magnuson  Way  *  ' 

Bremerton  WA  98310- 

Status:  Excess 

Comment:  2160  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storge,  off-site  use  only 
Admin.  Building,  Structure  001 
Property  #:77199820123 
Naval  Transient  Family  Accom. 
Eastpark 

90  Magnuson  Way 
Bremerton  WA  98310- 
Status:  Excess 
Comment:  9550  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

housing,  off-site  use  only 

VA 

Alabama 

Land 

VA  Medical  Center  (VAMC) 
Property  #:  97199010053 
Tuskegee  Co:  Macon  AL  36083- 
Status:  Underutilized 
Comment:  40  acres,  buffer  to  VA  medical 
Center,  potential  utilities,  undeveloped. 

California 

Land 

Land 

Property  #:  97199240001 

4150  Clement  Street 

San  Francisco  Co:  San  Francisco  CA  94121- 

Status:  Underutilized 

Comment:  4  acres;  landslide  area. 

Indiana 

Building 

Bldg.  105,  VAMC 

Property  #:  97199230006 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Status:  Excess 

Comment:  310  sq.  ft.,  1  story  stone  structure 

no  sanitary  or  heating  facilities,  Natl 

Register  of  Historic  Places. 

Bldg.  140,  VAMC 

Property  #:  97199230007 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Status:  Excess  * 

Comment:  60  sq.  ft.,  concrete  block  bldg., 
most  recent  use — trash  house. 

Bldg.  7 

Property  #:  97199810001 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Status:  Underutilized 

Comment:  16,864  sq.  ft.,  presence  of  asbestos, 
most  recent  use —  psychiatric  ward. 
National  Register  of  Historic  Places. 

Bldg.  10 

Property  #:  97199810002 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Status:  Underutilized 

Comment:  16,361  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward, 
National  Register  of  Historic  places. 

Bldg.  11 
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Property  #:  97199810003 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Status:  Underutilized 

Comment:  16,361  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward, 
National  Register  of  Historic  Places. 

Bldg.  18 

Property  #:  97199810004 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Status:  Underutilized 

Comment:  13,802  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward, 
National  Register  of  Historic  Places. 

Bldg.  25 

Property  #:  97199810005 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Status:  Unutilized 

Comment:  32,892  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward, 
National  Register  of  Historic  Places. 

Iowa 

Land 

40.66  acres 

Property  #:  97199740002 
VA  Medical  Center 
1515  West  Pleasant  St. 
Knoxville  Co:  Marion  lA  50138- 
Status:  Unutilized 
Comment:  Golf  course,  easement 
requirements. 

Maryland 

Land 

VA  Medical  Center 

Property  #:  97199010020 

9500  North  Point  Road 

Fort  Howard  Co:  Baltimore  MD  21052- 

Status:  Underutilized 

Comment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use — 

dump  site  for  leaves. 

Pennsylvaiiia 

Building 

Bldg.  25,  VA  Medical  Center 
Property  #:  97199210001 
Delafield  Road 

Pittsburgh  Co:  Allegheny  PA  15215- 
Status:  Unutilized 

Cormnent:  133  sq.  ft.,  one  story  bick  guard 
house,  needs  rehab. 

Bldg.  3,  VAMC 

Property  #:  97199230012 

IWO  South  Lincoln  Avenue 

Lebanon  Co:  Lebanon  PA  17042- 

Status:  Underutilized 

Comment:  Portion  of  bldg.  (3850  and  4360  sq. 

ft.),  most  recent  use — storage;  second  floor 

lacks  elevator  access. 

Texas 

f 

Land 

Land 

Property*:  97199010079 
Olin  E.  Teague  Veterans  Center 
1901  South  1st  Street 
Temple  Co:  Bell  TX  76504- 


Status:  Underutilized 

Comment:  13  acres,  portion  formerly  landfill, 
portion  near  flammable  materials,  railroad 
crosses  property,  potential  utilities. 

Wisconsin 

Building 

Bldg.  8 

Property  #:  97199010056 

VA  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Status:  Underutilized 

Comment:  2200  sq.  ft.,  2  story  wood  ft^me. 
possible  asbestos,  potential  utilities, 
structural  deficiencies,  needs  rehab. 

Land 

VA  Medical  Center 

Property  #:  971990J0054 

County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Status:  Underutilized 

Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities. 

SUITABLE  AND  UNAVAILABLE 

AIR  FORCE 

Colorado 

Building 

Bldg.  9023 

Property  #:  18199730010 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paso  CO  80814-2400 

Status:  Underutilized 

Reason:  Utilized. 

Bldg.  9027 

Property  #:  18199730011 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paso  CO  80814-2400 

Status:  Underutilized 

Reason:  Utilized. 

Idaho 

Building 

Bldg.  224 

Property  #:  18199840008 

Mountain  Home  Air  Force  Co:  Elmore  ID 

83648- 
Status:  Unutilized 
Reason:  Extension  of  runway. 

Iowa 

Building 

Bldg.  00627 

Property  #:  18199310001 
Siox  Gateway  Airport 
Siox  City  Co:  Woodbury  lA  51110- 
Status:  Unutilized 
Reason:  Will  be  transferred  to  Siox  City. 

Bldg.  00669 

Property  #:  18199310002 

Siox  Gateway  Airport 

Siox  City  Co:  Woodbury  lA  51 1 10- 

Status:  Unutilized 

Reason:  Will  be  transferred  to  Siox  City. 

Michigan 

Building 

Bldg.  50 

Property  #:  18199010790 

Calumet  Air  Force  Station 


Calumet  Co:  Keweenaw  MI  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  14 

Property  #:  18199010833 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  16 

Property  #:  18199010834 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  15 

Property  #:  18199010864 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Nebraska 

Building 

Bldg.  64 

Property  #:  18199720040 

Offutt  AFB 

Silver  Creek  Co:  Nance  NE  68663- 

Status:  Unutilized 

Reason:  Utilized. 

Land 

LandADffutt  Comm.  Annex  No.  4 

Property  #:  18199720041 

Silver  Creek  Co:  Nance  NE  68113- 

Status:  Unutilized 

Reason:  Asbestos  in  underground  bunker. 

New  Hampshire 

Building 

Bldg.  127 

Property  #:  18199320057 
New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 
Status:  Excess 

Reason:  Ongoing  installation  mission 
consideration. 

New  Mexico 

Building 

16  Bldgs.,  Type  A 

Property  #:  18199910013 

Kirtland  AFB 

Duplex  Houses 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 

Status:  Unutilized 

Reason:  Under  demolition. 

12  Bldgs.,  Type  B 

Property  #:  18199910014 

Kirtland  AFB 

Duplex  Houses 

Kirkland  AFB  Co:  Bernalillo  NM  87117-5000 

Status:  Unutilized 

Reason:  Under  demolition. 

15  Bldgs.,  Type  C 

Property  #:  18199910015 

Kirtland  AFB 

Duplex  Houses 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 

Status:  Unutilized 

Reason:  Under  demolition. 

6  Bldgs.,  Type  D 

Property  #:  18199910016 

Kirtland  AFB 


^♦^ 
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Duplex  Houses 

Kirtland  AFB  Co ;  Bernalillo  NM  87717-5000 

Status:  Unutilize  d 

Reason:  Under  d  smolition. 

9  Bldgs.,  Type  E 

Property  #:  1819  J910017 

Kirtland  AFB  ,     ■ 

Single  Units 

Kirtland  AFB  CoJ  Bernalillo  NM  87117-5000 

Status:  Unutilized 

Reason:  Under  d  )molition. 

12  Bldgs. 

Property  #:  1819  )940006 

Kirtland  AFB 

#862-867,  869.  8  70,  873-a76 

Kirtland  AFB  Cot  Bernalillo  NM  87117-5000 

Status:  Unutilized 

Reason:  Under  demolition. 

Bldgs.  871.  872 

Property  #:  1819^940007 

Kirtland  AFB 

Kirtland  AFB  Col  Bernalillo  NM  87117-5000 

Status:  Unutilize  d 

Reason:  Under  demolition. 

ARMY 

Alaska 

Building 

Bldg.  806 

Property  #:  2119$930115 

Fort  Richardson 

Ft.  Richardson  Cb  AK  99505- 

Status:  Excess 

Reason:  Fully  utilized 

Georgia 

Buiiding 

Bldg.  4090 

Property  #:  2119^930007 

Fort  Benning 

Ft.  Benning  Co: 

Status:  Underutilized 

Reason:  Plan  to 


I  Muscogee  GA  31905- 
9d 
ize  as  a  museum. 


itili 


Kansas 


Leavenworth  KS  66027- 


Building 

Bldg.  P-295 

Property  #:  2119*810296 
Fort  Leavenwort|i 
Leavenworth  Co 
Status:  Unutilized 
Reason:  Reutiliz^d 

New  York 

Building 

Bldg.  T-2215 

Property  #:  2119^0161 

Fort  Drum 

Co:  Jefferson  NY  jl  3602- 

Status:  Unutilize  1 

Reason:  Reutiliz^tion. 

Bldg.  T-2216 

Property  #:  2119*840162 

Fort  Drum 

Co:  Jefferson  NY  ll  3602- 

Status:  Unutilize  i 

Reason:  Reutiliz^tion. 

North  Carolina 

Land 

92  Acre — Land 

Property  #:  2119*610728 

Military  Ocean  1  erminal.  Sunny  Point 


Southport  Co:  Brimswick  NC  28461-5000 

Status:  Underutilized 

Reason:  Contains  well  owned  by  Town; 

within  an  explosive  buffer  zone. 
10  Acre — Land 
Property  #:  21199610729 
Militry  Ocean  Terminal,  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Status:  Underutilized 
Reason:  Within  an  explosives  buffer  zone. 
257  Acre — Land 
Property  #:  21199610730 
Military  Ocean  Terminal,  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Status:  Underutilized 
Reason:  Within  an  explosvies  buffer  zone. 

24.83  acres — Tract  of  Land 

Property  #:  21199620685 

Military  Ocean  Terminal,  Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Status:  Underutilized 

Reason:  Explosive  Buffer  Zone. 

Texas 

Building 

Bldg.  P-2000,  Fort  Sam  Houston 

Property  #:  21199220389 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  P-2001,  Fort  Sam  Houston 

Property  #:  21199220390 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Land 

Vacant  Land,  Fort  Sam  Houston 

Property  #:  21199220438 

All  of  Block  1800,  Portions  of  Blocks  1900. 

3100  and  3200 
San  Antonio  Co:  Bexar  TX  78234-5000. 
Status:  Unutilized 
Reason:  Clean-up  process. 

COE 

California 

Building 

Santa  Fe  Flood  Control  Basin 
Property  #:  31199011298  * 

Irwindale  Co:  Los  Angeles  CA  91706-" 
Status:  Unutilized 
Reason:  Needed  for  contract  personnel. 

Illinois 

Buildings 

Bldg.7 

Property  #:  31199010001 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Status:  Unutilized 

Reason:  Project  integrity  and  security;  safety 

liability. 
Bldg.  6 

Property  #:  31199010002 
Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability. 

Bldg.  5 

Property  #:  31199010003 

Ohio  River  Locks  &  Dam  No.  53 


Grand  Chain  Co:  Pulaski  IL  62941-9801 

Status:  Unutilized 

Reason:  Project  integrity  and  security;  safety 

liability. 
Bldg.  4 

Property  #:  31199010004 
Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability. 
Bldg.  3 

Property  #:  31199010005 
Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability. 
Bldg.  2 

Property  #:  31199010006 
Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability. 
Bldg.  1 

Property  #:  31199010007 
Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability. 

Land 

Lake  Shelbyville 

Property  #:  31199240004 

Shelbyville  Co:  Shelby  &  Moultrie  IL  62565- 

9804 
Status:  Unutilized 
Reason:  Disposal  action  initiated. 

Kentucky 

Land 

Portion  of  Tract  3300 
Property  #:  31199830002 
Fishtrap  Lake 
Co;  Pike  KY  41548- 
Status:  Excess 
Reason:  Encroachment 

Ohio 

Building 

Bldg.— Beriin  Lake 

Property  #:  31199640001 

7400  Bedell  Road 

Berlin  Center  Co:  Mahoning  OH  44401-9797 

Status:  Unutilized 

Reason:  Utilized  as  construction  office. 

Oklahoma 

Land 

Land 

Property  #:  31199820002 
Lake  Texoma 
Texoma  Co:  Bryan  OK 
Status:  Excess 

Reason:  To  be  conveyed  to  Rural  Sewer 
District. 

Pennsylvania 

Building 

Tract  353 

Property  #:  31199430019 

Grays  Landing  Lock  ft  Dam  Project 
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Greensboro  Co:  Greene  PA  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough. 

Tract  403A 

Property  #:  31199430021 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough. 

Tract  403B 

Property  #:  31199430022 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough. 

Tract  403C 

Property  #:  31199430023 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough. 

Tract  434 

Property  #:  31199430024 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough. 

Tract  No.  224 

Property  #:  31199440001 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Green  PA  15338- 

Status:  Unutilized 

Reason:  Disposal  action  initiated. 

Land 

East  Branch  Clarion  River  Lake 

Property  #:  31199011012 

Wilcox  Co:  Elk  PA 

Status:  Underutilized 

Reason:  Location  near  damsite. 

Dashields  Locks  and  Dam  (Glenwillard,  PA] 

Property  #:  31199210009 

Crescent  Twp.  Co:  Allegheny  PA  15046-0475 

Status:  Unutilized 

Reason:  Leased  to  Township. 

Texaa 

Land 

Parcel  #222 

Property  #:  31199010421 

Lake  Texoma 

Co:  Grayson  TX 

Status:  Excess 

Reason:  Landfill  to  be  investigated. 

Wiscensin 

Building 

Former  Lockmaster's  Dwelling 
Property  #:  31199011526 
DePere  Lock 
100  James  Street 
De  Pere  Co:  Brovim  WI  54115- 
Status:  Unutilized 

Reason:  In  negotiation  for  transfer  to  the 
State. 

DOT 

Alaska 

Building 

Bldgs.  OOIA&B 

Property  #:  87199720001 

Spruce  Cap)e  Loran  Station 

Kodiak  Co:  Kodiak  Is.  Bor.  AK  99615- 


Status:  Excess 

Reason:  Currently  utilized  by  Navy. 

Georgia 

Land 

Land — St.  Simons  Boathouse 

Property  #:  87199540003 

St.  Simons  Island  Co:  Glynn  GA  31522-0577 

Status:  Unutilized 

Reason:  Reversionary  clause  in  deed. 

Maine 

Building 

Mount  Desert  Rock  Light 

Property  #:  8  7 1 9924002  3 

U.S.  Coast  Guard 

Southwest  Harbor  Co:  Hancock  ME  04679- 

Status:  Unutilzied 

Reason:  No  electrical  service. 

Little  River  Light 

Property  #:  87199240026 

U.S.  Cost  Guard 

Cutler  Co:  Washington  ME 

Status:  Unutilized 

Reason:  Well  contamination. 

Burnt  Island  Light 

Property  #:  87199240027 

U.S.  Coast  Guard 

Southport  Co:  Lincoln  ME  04576- 

Status:  Unutilized 

Reason:  Under  a  historic  lease. 

Massachusetts 

Building  ^ 

Keepers  Dwelling 

Property  #:  87199240024 

Cape  Ann  Light,  Thachers  Island 

U.S.  Coast  Guard 

Rockport  Co:  Essex  MA  01966- 

Status:  Unutilized 

Reason:  Under  a  license  agreement. 

Assistant  Keepers  Dwelling 

Property  #:  871992400025 

Cape  Ann  Light,  Thachers  Island 

U.S.  Coast  Guard 

Rockport  Co:  Essex  MA  01966- 

Status:  Unutilized 

Reason:  Under  a  license  agreement. 

ENERGY 

Idaho 

Building 

Bldg.  CFA-€13 

Property  #:  41199630001 

Central  Facilities  Area 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Status:  Unutilized 

Reason:  Historical  issues. 

GSA 

Alaska 

Building 

10  Office  Buildings 

Property  #:  54199710002 

Anchorage  Native  Medical  Center 

255  Gambell  St. 

Anchorage  Co:  Anchorage  AK  99501- 

Status:  Surplus 

GSA  Number:  9-F-AK-750 

Reason:  City  interest. 

3  Stoage  Buildings 


Property  #:  541999710003 

Anchorage  Native  Medical  Center 

255  Gambell  St. 

Anchorage  Co:  Anchorage  AK  99501- 

Status:  Surplus 

GSA  Number:  9-F-AK-750 

Reason:  City  interest. 

1  Hospital 

Property  #:  54199710004 

Anchorage  Native  Medical  Center 

255  Gambell  St. 

Anchorage  Co:  Anchorage  AK  99501- 

Status:  Surplus 

GSA  Number:  »-F-AK-750 

Reason:  City  interest. 

California 

Building 

112  Bldgs.— Skaggs  Island 

Property  #:  54199730001 

Naval  SJecurity  Group 

Skaggs  Island  Co:  Sonoma  CA 

GSA  Number  9-N-CA-1488 

Status:  Excess 

Reason:  Public  benefit  interest. 

Marine  Culture  Laboratory 

Property  #:  54199830011 

Granite  Canyon 

34500  Coast  Highway     * 

Monterey  CA  93940- 

Status:  Surplus 

GSA  Number:  9-C-CA-1499 

Reason:  Wildlife  Conservation. 

Natl  Weather  Svc  Station 

Property  #:  54199840007 

Blue  Canyon  Airport 

Emigrant  Gap  CA  95715- 

Status:  Surplus 

GSA  Number:  9-C-CA-1521 

Reason:  Advertised. 

Naval  &  Marine  Corps  Readiness 

Property  #:  54199910005 

1700  Sudium  Way 

Los  Angeles  Co:  Los  Angeles  CA  90012- 

Status:  Excess 

GSA  Number:  9-N-CA-1523 

Reason:  Emergency  Service  pending. 

Eureka  Federal  Building 

Property  #:  54199930024 

5th  &  H  Streets 

Eureka  Co:  CA  95501- 

Status:  Excess 

GSA  Number:  9-G-CA-1529  ^ 

Reason:  Federal  need. 

Land 

Mira  Loma  Parcel 
Property  #:  54199910007 
March  Comm.  Annex  No.  2 
Mira  Loma  Co:  Riverside  CA 
Status:  Excess 

GSA  Number:  9-G-CA-1505 
Reason:  Advertised. 
Reclamation  Unit  LC-2,  Par.  B 
Property  #:  54199910008 
Texas  Ave/Old  Lewiston  Rd 
Lewiston  Co:  Trinity  CA 
Status:  Excess 

GSA  Number:  9-I-CA-1509 
Reason:  Advertised. 
Redding  Reserve  Site 
Property  #:  54199920001 
Redding  Co:  Shasta  CA  96049- 
Status:  Unutilized 


r 
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:  Sussex  DE  19971-2698 
l-DE-462    ■ 


GSA  Number:  9|^D-CA-1524 
Reason:  City  interest. 

Delaware 

Building 

Unaccompaniec  Pers.  Housing 
Property  #:  54199840009 
800  Inlet  Road 
Rehobotfa  Beach|  Co 
Status:  Excess 
GSA  Number:  4-kJ- 
Reason:  Park  In^rest 

Georgia 

Building 

Phil  Landrum  Federal  BIdg. 

Property  #:  54199810008 

35  W.  Church  S#eet 

Jasper  Co:  Pickeiis  GA  30143- 

Status:  Surplus 

GSA  Number  44G-GA-854 

Reason:  Public  benefit  interest. 

Federal  Building 

Property  #:  541^10014 

109  N.  Main  Str^t 

Lafayette  Co:  W^ker  GA  30728- 

Status:  Excess 

GSA  Number  4-(G-GA-858 

Reason:  Homeless  interest. 

Illinois 

Building 

Radar  Communication  Link 

Property  #:  54196820013 

>/<imi  east  of  lieithSt 

Co:  Will  IL 

Status:  Excess 

GSA  Number:  24U-IL-696 

Reason:  negotiated  sale. 

Natl  Weather  Svt  Meter.  Obs. 

Property  *:  54190820014 

Morris  Blacktop  Rd. 

Miller  Township  Co:  LaSalle  IL  61341- 

Status:  Excess 

GSA  Number:  1hC-IL-708 

Reason:  homelea^  interest 

Indiana 

Building 

Vincennes  Fedeikl  Building 

Property  #:  5419^820015 

501  Busseron  St., 

Vincennes  Co:  Kiiox  IN  47591- 

Status:  Excess 

GSA  Number:  l-C-IN-592 

Reason:  Historic  Interest. 

Former  Army  Reserve  Center 

Property  #:  54190920003 

White  Oak  Park 

LaPorte  Co:  LaP(^e  IN  00000- 

Status:  Excess 

GSA  Number:  1-JGR(1)-IN-430E 

Reason:  Advertised 

Maine 

Land 

GWEN  Site  (Pattin) 

Property  #:  1819^0018 

Loring  AFB 

Stacyville  Co:  H^rseytown  ME  04742- 

Status:  Excess 

GSA  Number:  l-t)-ME-630 

Reason:  Advertis  sd. 


Maryland 

Building 

Cheltenham  Naval  Comm.  Dtchmt. 

Property  #:  77199330010 

9190  Commo  Rd.,  AKA  77000 

Redman  Rd. 

Clinton  Co:  Prince  George  MD  20397-5520 

Status:  Excess 

GSA  Number:  4-N-MD-544A 

Reason:  Public  benefit  interest. 

Michigan 

Building 

Detroit  Job  Corps  Center 

Property  #:  54199510002 

10401  E.  Jefferson  &  1438  Garland; 

1265  St.  Clair 

Detroit  Co:  Wayne  MI  42128- 

Status:  Surplus 

GSA  Number:  2-L-MI-757 

Reason:  Education  application. 

Parcel  #1 

Property  #:  54199730011 

Old  Lifeboat  Station 

East  Tawas  Co:  Iosco  MI 

Status:  Excess 

GSA  Number:  l-UU-MI-500 

Reason:  Advertised. 

S.  Haven  Keeper's  Dwelling 

Property  «:  54199740012 

91  Michigan  Ave. 

South  Haven  Co:  Van  Buren  Ml  49090- 

Status:  Excess 

GSA  Number  1-U-MI-475C 

Reason:  Negotiated  sale  to  City. 

Land 

Parcel  3,  Parcel  B 
Property  #:  54199730013 
East  Tawas  Co:  Iosco  MI 
Status:  Excess 
GSA  Number  l-U-MI-500 
Reason:  Negotiated  sale. 

Minnesota 

Building 

Army  Reserve  Center 

Property  #:  54199920007 

620  Turill  St. 

Le  Sueur  Co:  MN  56058- 

Status:  Excess 

GSA  Number  l-D-MN-568 

Reason:  Homeless  interest. 

Mississippi 

Building 

Federal  Building 
Property  #:  54199910004 
236  Sharkey  Street 
Clarksdale  Co:  Coahoma  MS  38614- 
Status:  Excess 

GSA  Number:  4-G-MS-553 
Reason:  Will  be  leased  back  to  Federal 
tenants. 

New  York 

Building 

Reserve  Center 

Property  #:  21199710239 

Sgt.  H.  Grover  H.  O'Connor 

USARC 

303  N.  Lackawanna  Street 

Wayland  Co:  Steuben  NY  14572- 


Status:  Unutilized 

GSA  Number:  l-D-NY-866 

Reason:  Advertised. 

Land 

Galeville  Army  Training  Site 
Property  #:  21199510128 
Shawangunk  Co:  Ulster  NY  12589- 
Status:  Excess 
GSA  Number:  2-D-NY-807 
Reason:  Park  application. 

North  Carolina 

Building 

Federal  Building 
Property  #:  54199730022 
'  146  North  Main  Street 
Rutherfordton  Co:  Rutherford  NC  28139- 
Status:  Excess 
GSA  Number:  4-G-NC-727 
Reason:  Homeless  interest. 
Tarheel  Army  Missile  Plant 
Property  «:  54199820002 
Burlington  Co:  Alamance  NC  27215- 
Status:  Excess 
GSA  Number  4-D-NC-593 
Reason:  Advertised. 
Coinjock  Station 
Property  #:  54199840010 
Canal  Road  ' 

Coinjock  Co:  Currituck  NC  27293-     . 
Status:  Excess 
GSA  Number  4-U-NC-734 
Reason:  Homeless  Interest. 
Bodie  Island  Lighttower 
Property  #:  54199910003 
Cape  Hatteras 

Nags  Head  Co:  Dare  NC  27959- 
Status:  Excess 
GSA  Number:  4-U-NC-733 
Reason:  Expression  of  interest  from  National 
Park  Service. 

Land 

Greenville  Relay  Station 

Property  #:  54199840013 

Site  C 

Greenville  Co:  Pitt  NC 

Status:  Excess 

GSA  Number  4-GR-NC-0721-B 

Reason:  Education  Interest. 

Ohio 

Building 

Zanesville  Federal  Building 

Property  #:  54199520018 

65  North  Fifth  Street 

Zanesville  Co:  Muskingimi  OH 

Status:  Excess 

GSA  Number  2-G-OH-781A 

Reason:  Public  benefit  interest  from  County. 

Oklahoma 

Building 

Fed.  Bldg./Courthouse 

Property  #:  54199820009 

N.  Washington  &  Broadway  Streets 

Ardmore  Co:  Carter  OK  73402- 

Status:  Excess 

GSA  Number:  7-G-TX-559 

Reason:  Federal  need. 

Oregon 

Building 

Gus  Solomon  U.S.  Courthouse 
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Property  #:  54199730023 
620  SW  Main  Street 
Portland  Co:  Multnomah  OR  97205- 
Status:  Underutilized 
GSA  Number:  7-G-OR-724 
Reason:  Pending  lease  with  Coimty 
government. 

Puerto  Rico 

Land 

La  Hueca — Naval  Station 
Property  #:  54199420006 
Roosevelt  Roads 
Vieques  PR  00765- 
Status:  Excess 
Reason:  Federal  interest. 

Texas 

Building 

Fairfield  Federal  Building 

Property  #:  54199920006 

E.  Main  &  Keechi  St. 

Fairfield  Co:  Freestone  TX  75840-1556 

Status:  Excess 

GSA  Number:  7-G-TX-1051 

Reason:  Correctional  interest. 

Washington 

Building 

Vancouver  Info  Center 

Interstate  Rt  5 

Property  #:  541999740011 

Vancouver  Co:  Clark  WA  98663- 

Status:  Excess 

GSA  Number:  9-GR-WA-514E 

Reason:  Homeless  interest. 

747  Building  Complex 

805  Goethals  Drive 

Property  #:  54199820005 

Richland  Co:  Benton  WA  99352- 

Status:  Surplus 

GSA  Number:  9-B-WA-1145 

Reason:  Educational  discount. 

West  Virginia 

Land 

Segment  8 

Property  #:  54199910006 

Matewan  Redevelopment  Site 

Mate  wan  Co:  Mingo  WV 

Status:  Excess 

GSA  Number:  4-D-WV-533 

Reason:  Written  expression  of  interest. 

Wisconsin 

Building 

Wausau  Federal  Building 

Property  #:  54199820016 

317  First  Street 

Wausau  Co:  Marathon  WI  54401- 

Status:  Excess 

GSA  Number:  l-G-WI-593 

Reason:  Public  Benefit  Interest. 

Interior 

California 

Building 

Visitor  Motel — Upper  Kaweah 

Property  #:  61199720007 

Sequoia  National  Park 

Three  Rivers  CA  93271- 

Status:  Unutilized 

Reason:  Scheduled  for  demolitipn. 


Maryland 

Building 

Former  Physioc  Property 

Property  #:  61199820005 

NPS  Tract  402-29 

Jugtovra  Co:  Washington  MD  21713- 

Status:  Excess 

Reason:  Scheduled  for  demolition. 

Massachusetts 

Building 

Ziegler  House 
Property  #:  61199830001 
National  Park,  Virginia  Road 
Lincoln  Co:  Middlesex  MA  10773- 
Status:  Unutilized 

Reason:  Removal  by  FNP  to  eliminate 
damage  to  historic/natural  rsc. 

Navy 

Florida 

Land 

13.358  acres 

Property  #:  77199820141 

Naval  Air  Station 

Hwy  98  &  Perimeter  Drive 

Pensacola  Co:  Escambia  FL  32508- 

Status:  Unutilized 

Reason:  Federal  Aid  Project. 

Maine 

Building 

Bldg.  376,  Naval  Air  Station 
Property  #:  77199320011 
Topsham  Annex 
Topsham  Co:  Sagadahoc  ME 
Status:  Unutilized 
Reason:  Federal  need. 

Bldg.  383 

Property  #:  77199720025 

Topsham  Annex,  Naval  Air  Station 

Status:  Unutilized 

Reason:  Pending  special  legislation. 

Bldg.  382 

Property  #:  77199720026 

Topsham  Annex,  Naval  Air  Station 

Brunswick  ME  04011- 

Status:  Unutilized 

Reason:  Pending  special  legislation. 

Bldg.  381 

Property  99720027 

Topsham  Aimex,  Naval  Air  Station 

Property  #:  77199720027 

Brunswick  ME  04011- 

Status:  Unutilized 

Reason:  Pending  special  legislation. 

Ohio 

Building 

Naval  &  Marine  Corps  Res.  Cntr 

Property  #:  77199320012 

315  East  LaClede  Avenue 

Youngstown  OH 

Status:  Unutilized 

Reason:  Returning  property  to  the  city. 

Puerto  Rico 

Building 

Bldgs.  501  &  502 

Property  #:  77199530007 

U.S.  Naval  Radio  Transmitter  Facility 

State  Road  No.  2 


Juana  Diaz  PR  00795- 
Status:  Underutilized 
Reason:  Department  of  Defense  interest. 

Virginia 

Building 

Naval  Medical  Clinic 

Property  #:  77199010109 

6500  Hampton  Blvd. 

Norfolk  Co:  Norfolk  VA  23508- 

Status:  Unutilized 

Reason:  Planned  for  expansion  space. 

Land 

Naval  Base 

Property  #:  77199010156 

Norfolk  Co:  Norfolk  VA  23508- 

Status:  Unutilized 

Reason:  Identified  for  use  in  developing 

admin,  office  space. 
Land — CD  area 
Property  #:  77199830022 
Naval  Base  Norfolk 
Norfolk  VA  23511-2797 
Status:  Unutilized 
Reason:  outlease  to  Federal  Credit  Union. 

VA 
Indiana 

Building 

Bldg.  24,  VAMC  ' 

Property  #:  97199230005 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Status:  Underutilized 
Reason:  Currently  utilized 

Bldg.  122 

Property  #:  97199810006 
VA  Northern  Indiana  Health  Care  System 
Marion  Campus,  1 700  East  36th  Street 
Marion  Co:  Grant  IN  46953- 
Status:  Unutilized 

Reason:  Fully  utilized  by  construction 
contractor. 

Iowa 

Land 

38  acres 

Property  #:  97199740001 

VA  Medical  Center 

1515  West  Pleasant  St. 

Knoxville  Co:  Marion  lA  50138- 

Status:  Unutilized 

Reason:  Enhanced-Use  Legislation  potential. 

Michigan 

Land 

VA  Medical  Center 
Property  #:  97199010015 
5500  Armstrong  Road 
Battle  Creek  Co:  Calhoun  MI  49016- 
Status:  Underutilized 

Reason:  Being  used  for  patient  and  program 
activities. 

New  York 

Land 

VA  Medical  Center 

Property  #:  97199010017 

Fort  Hill  Avenue 

Canandaigua  Co:  Ontario  NY  14424- 

Status:  Underutilized 

Reason:  Portion  leased;  portion  landlocked. 
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Pennsylvania 

Land 

VA  Medical  Cei  ter 
Property  #:  97H  i9010016 
New  Castle  Roa  i 
Butler  Co:  Butle  r 
Status:  Underut 
Reason:  Used  as 

property. 
Land  No.  645 
Property  #:  97149010080 
VA  Medical  Ceiiter 
Highland  Drive 
Pittsburgh  Co:  Allegheny  PA  15206- 
Status:  Unutiliz  id 


PA  16001- 
lized 
natural  drainage  for  facility 


Reason:  Property  is  essential  to  security  and 
safety  of  patients. 

Land — 34.16  acres 
Property  #:  97199340001 
VA  Medical  Center 
1400  Black  Horse  Hill  Road 
Coatesville  Co:  Chester  PA  19320- 
Status:  Underutilized 
Reason:  Needed  for  mission  related 
functions. 

Tennessee 

Land 

44  acres 

Property  #:  97199740003 
VA  Medical  Center 
3400  Lebanon  Rd. 


Murfreesboro  Co:  Rutherford  TN  37129- 
Status:  Underutilized 
Reason:  Enhanced-Use  lease  agreement 
pending. 

Wisconsin 

Building 

Bldg.  2 

Property  #:  97199830002 

VA  Medical  Center 

5000  West  National  Ave. 

Milwaukee  WI  53295- 

Status:  Underutilized 

Reason:  Subject  of  leasing  negotiations. 

[FR  Doc.  00-2892  Filed  2-10-00;  8:45  am] 
BiUlNG  CODE  4210-29-M 
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Pension  and  Welfare  Benefits 
Administration 
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DEPARTMErfT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  ^520 


RIN  1210-i 


'AAM 


Interim  Rnal  Hule  for  Reporting  by 
Multiple  Employer  Welfare 
Arrangement^  and  Certain  Other 
Entitles  That  Offer  or  Provide 
Coverage  forlMedfcal  Care  to  the 
Employees  o^  Two  or  More  Employers 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  InteriiD  final  rule  with  request 
for  comments, 


SUMMARY:  This  document  contains  an 
interim  final  ^e  governing  certain 
reporting  reqiiirements  under  Title  I  of 
the  Employee  Retirement  Income 
Seciuity  Act  qf  1974  for  multiple 
employer  welfare  arrangements 
(MEW As)  and  certain  other  entities  that 
offer  or  provide  coverage  for  medical 
care  to  the  employees  of  two  or  more 
employers.  The  interim  final  rule 
reqiiiies  the  administrator  of  a  MEWA, 
or  other  entit]|,  to  file  a  form  with  the 
Secretary  of  labor  for  the  purpose  of 
determining  whether  the  requirements 
of  certain  recdnt  health  care  laws  are 
being  met.      ' 

DATES:  Effective  Date:  This  interim  final 
rule  is  effective  beginning  April  11, 
2000.  J 

Comment  Date:  Written  comments 
concerning  th|s  interim  rule  are  invited 
and  must  be  r^eived  by  the  Department 
of  Labor  on  oi|  before  March  13,  2000. 

Complianc^  Dates:  Compliance  dates 
are  set  forth  id  paragraph  (i)  of  this 
section.  In  general,  this  paragraph  states 
that  reports  fijed  pursuant  to  this 
interim  rule  a^  first  due  by  May  1, 
2000. 

ADDRESSES:  Ii^erested  persons  are 
invited  to  sub^nit  written  comments 
(preferably  wih  three  copies)  to: 
Pension  and  Welfare  Benefits 
Administratioii,  Room  C-5331.  U.S. 
Department  ot  Labor,  200  Constitution 
Avenue,  NWJ  Washington,  DC  20210. 
Attention:  MEJWA  reporting.  Written 
comments  maV  also  be  sent  by  Internet 
to  the  followiag  address: 
MEWArpt@pwba.doI.gov. 

All  submissions  will  be  open  to 
public  inspection  and  copying  from  8:30 
a.m.  to  4:30  p.^.  in  the  Piiblic 
Documents  R(iom,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  ol  Labor,  Room  N-5638, 
200  Constitutijn  Avenue,  NW., 
Washington,  DC  20210. 


FOR  FURTHER  INFORMATION  CONTACT: 

Amy  J.  Turner,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Room  C-5331,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  (telephone  (202)  219-7006). 
This  is  not  a  toll-free  niunber. 
SUPPLEMENTARY  INFORMATION: 

A.  Baclcground 

The  Health  Insurance  Portability  and 
Accovmtability  Act  of  1996  (Pub.  L. 
104-191T(HIPAA),  was  enacted  on 
August  21,  1996.  HIPAA  amended  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA  or  the  Act)  to 
provide  for,  among  other  things, 
improved  portability  and  continuity  of 
health  insurance  coverage.  The  Mental 
Health  Parity  Act  of  1996  (Pub.  L.  104- 
204)  (MHPA),  was  enacted  on 
September  26.  1996.  MHPA  amended 
ERISA  to  provide  parity  in  the 
application  of  annual  and  lifetime  dollar 
limits  for  certain  mental  health  benefits 
with  such  dollar  limits  on  medical  and 
siirgical  benefits.  The  Newborns'  and 
Mothers'  Health  Protection  Act  of  1996 
(Pub.  L.  104-204)  (Newborns'  Act)  also 
was  enacted  on  September  26, 1996. 
The  Newborns'  Act  amended  ERISA  to 
provide  new  protections  for  mothers 
and  their  newborn  children  with  regard 
to  the  length  of  hospital  stays  in 
connection  with  childbirth.  The 
Women's  Health  and  Cancer  Rights  Act 
of  1998  (WHCRA)  (Pub.  L.  105-277)  was 
enacted  on  October  21, 1998.  WHCRA 
amended  ERISA  to  provide  individuals 
new  rights  for  reconstructive  surgery  in 
connection  with  a  mastectomy.  All  of 
the  foregoing  provisions  are  set  forth  in 
Part  7  of  Subtitle  B  of  Title  I  of  E3USA.1 
Section  734  of  ERISA  authorizes  the 
Secretary  to  promulgate  regulations  as 
may  be  necessary  or  appropriate  to  carry 
out  the  provisions  of  Part  7  and  to 
promulgate  any  interim  final  rules  as 
the  Secretary  determines  are  appropriate 
to  carry  out  Part  7. 

HIPAA  added  a  new  section  101(g){h} 
to  ERISA.2  This  section  provides  that: 


>  Parallel  HIPAA,  MHPA.  and  Newborns'  Act 
provisions  are  also  contained  in  Qiapter  100  of 
Subtitle  K  of  the  Internal  Revenue  Oide  (Code)  and 
Title  XXVn  of  the  Public  Health  Service  Act  (PHS 
Act).  In  addition,  parallel  WHCRA  provisions  are 
also  contained  in  the  PHS  Act.  Accordingly,  all 
references  to  "Part  7"  in  this  document  include  the 
relevant  parallel  provisions  of  the  Code  and  the 
PHS  Act,  unless  otherwise  specified. 

'Section  1421(d)(1)  of  the  Small  Business  )ob 
Protection  Act  of  1996  (Pub.  L  104-188)  created  a 
new  section  101(g)  of  ERISA  relating  to  Simple 
Retirement  Accounts.  Subsequently,  section 
101(e)(1)  of  HIPAA  also  created  a  new  section 
101(g)  of  ERISA  relating  to  MEWA  reporting. 
Accordingly,  when  referring  to  section  101(g)  of 
ERISA  relating  to  MEWA  reporting,  this  document 
cites  section  101(g){h}  of  ERISA. 


the  Secretary  [of  Labor]  may,  by  regulation, 
require  multiple  employer  welfare 
arrangements  providing  benefits  consisting 
of  medical  care  (within  the  meaning  of 
section  733(a)(2))  ^  which  are  not  group 
health  plans  ••  to  report,  not  more  frequently 
than  annually,  in  such  form  and  such  manner 
as  the  Secretary  may  require  for  the  purpose 
of  determining  the  extent  to  which  the 
requirements  of  part  7  are  being  carried  out 
in  connection  with  such  benefits.  (Emphasis 
added.) 

The  term  multiple  employer  welfare 
arrangement  is  defined  in  section  3(40) 
of  ERISA  to  mean,  in  pertinent  part: 

(A)  *  *  •  an  employee  welfare  benefit 
plan,  or  any  other  arrangement  (other  than  an 
employee  welfare  benefit  plan),  which  is 
established  or  maintained  for  the  purpose  of 
offering  or  providing  [welfare  plan  benefits] 
to  the  employees  of  two  or  more  employers 
(including  one  or  more  self-employed 
individuals),  or  to  their  beneficiaries,  except 
that  such  term  does  not  include  any  such 
plan  or  other  arrangement  which  is 
established  or  maintained — 

(i)  Under  or  pursuant  to  one  or  more 

agreements  which  the  Secretary  [of  Labor] 

finds  to  be  collective  bargaining  agreements, 

(ii)  By  a  rural  electric  cooperative,  or 

(ill)  By  a  rural  telephone  cooperative 

association. 

(B)  For  purposes  of  this  paragraph — 
(i)  two  or  more  trades  or  businesses, 

whether  or  not  incorporated,  shall  be  deemed 
a  single  employer  if  such  trades  or  businesses 
are  within  the  same  control  group, 

(ii)  the  term  "control  group"  means  a  group 
of  trades  or  businesses  imder  common 
control, 

(iii)  the  determination  of  whether  a  trade 
or  business  is  under  "common  control"  with 
another  trade  or  business  shall  be  determined 
under  regulations  of  the  Secretary  applying 
principles  similar  to  the  principles  applied  in 


3  Section  733(aM2)  of  ERISA  defines  medical  can 
to  mean: 
"amoimts  paid  for — 

(A)  The  diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease,  or  amounts  paid  for  the 
purpose  of  affecting  any  structure  or  function  of  the 
body, 

(B)  Amoimts  paid  for  transportation  primarily  for 
and  essential  to  medical  care  referred  to  in 
subparagraph  (A),  and 

(C)  Amounts  paid  for  insurance  covering  medical 
care  referred  to  in  subparagraphs  (A)  and  (B)." 

♦  Section  733(a)  of  ERISA  defines  a  group  health 
plan  to  mean  "an  employee  welfare  benefit  plan  to 
the  extent  that  the  plan  provides  medical  care 
*  *  *  to  employees  or  their  dependents  •  *  * 
directly  or  through  insurance,  reimbursement,  or 
otherwise."  (Emphasis  added.) 

Section  3(1)  of  ERISA  defines  an  employee 
welfare  benefit  plan  to  mean,  in  pertinent  part: 

Any  plan,  fund,  or  program  *   *   •  established  or 
maintained  by  an  employer  or  by  an  employee 
organization,  or  by  both,  to  the  extent  that  such 
plan,  fund,  or  program  was  established  or  is 
maintained  for  the  purpose  of  providing  for  its 
participants  or  their  lieneficiaries,  through  the 
purchase  of  insurance  or  otherwise,  *   *  *  medical, 
surgical,  or  hospital  care  or  benefits,  or  benefits  in 
the  event  of  sickness,  accident,  disability,  death  or 
unemployment,  or  vacation  benefits,  apprenticeship 
or  other  training  programs,  or  day  care  centers, 
scholarship  funds,  or  prepaid  legal  services.  *  *  *" 
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determining  whether  employees  of  two  or 
more  trades  or  businesses  are  treated  as 
employed  by  a  single  employer  under  section 
4001(b),  except  that,  for  purposes  of  this 
paragraph,  common  control  shall  not  be 
based  on  an  interest  of  less  than  25  percent. 

•     *     *     5 

The  purpose  of  this  regulation  is  to 
provide  the  Department  with 
information  concerning  compliance  by 
MEW  As  with  the  requirements  of  Part  7. 
In  determining  how  best  to  obtain  this 
information,  the  Department  considered 
a  niunber  of  alternatives,  including 
requiring  reporting  only  by  MEWAs  that 
are  not  ERISA-covered  group  health 
plans  as  described  in  section  101(g){h} 
of  ERISA.  For  a  number  of  reasons, 
explained  more  fully  in  the  Economic 
Analysis  section  of  this  document,  the 
Department  determined  that  it  was 
necessary  to  exercise  various  other 
regulatory  authority  in  Title  I  of  ERISA 
(see  "Statutory  Authority"  section, 
below)  to  require  annual  reports  from 
MEWAs  that  are  group  health  plans  and 
from  entities  that  claim  not  to  be 
MEWAs  because  they  are  established  or 
maintained  pursuant  to  a  collective 
bargaining  agreement.  An  important 
reason  for  requiring  these  groups  to  file 
is  that  the  administrator  of  a  MEWA 
may  incorrecUy  determine  that  it  is  a 
group  health  plan  or  that  it  is 
established  or  maintained  pursuant  to  a 
collective  bargaining  agreement.  A 
reporting  requirement  limited  only  to 
MEWAs  that  are  not  group  health  plans 
may  not  result  in  reporting  by  many 
such  MEWAs,  thus  greatly  reducing  the 
value  of  the  data  collected. 

The  Department  also  believes  that 
imposition  of  the  reporting 
requirements  on  MEWAs  that  are  group 
health  plans  is  appropriate  to  carry  out 
the  provisions  of  Part  7  because  such 
reporting  will  provide  more  complete 
data  on  the  MEWA  universe.  Such 
additional  data  will  support  a  thorough 
analysis  of  the  market  segment 
represented  by  MEWAs.  Information 
regarding  compliance  by  MEWAs  with 
the  provisions  of  Part  7  is  particidarly 
important  to  the  Department  because  it 
has  been  the  Department's  experience 
that  compliance  with  ERISA  by  such 
arrangements,  whether  or  not  they  claim 


'This  provision  was  added  to  ERISA  by  the 
Multiple  Employer  Welfare  Arrangement  Act  of 
1983,  Sec.  302(b),  Pub.  L.  97-473.  96  Stat.  2611, 
2612  (29  U.S.C.  1002(40)),  which  also  amended 
section  514(b)  of  EiySA.  SecUon  514(a)  of  ElUSA 
provides  that  State  laws  that  relate  to  employee 
benefit  plans  are  generally  preempted  by  ERISA. 
Section  514(b)  sets  forth  several  exceptions  to  the 
general  rule  of  section  514(a)  and  subjects  employee 
benefit  plans  that  are  MEWAs  to  various  levels  of 
State  regulation  depending  on  whether  the  MEWA 
is  hiUy  insured.  Sec.  302(b),  Pub.  L.  97-473,  96  Stat. 
2611,  2613  (29  U.S.C.  1144(b)(6)). 


to  be  group  health  plans,  has  been 
inconsistent.  At  the  same  time,  in  recent 
years  MEWAs  have  become  more 
attractive  to  small  employers  as  a  means 
to  pool  risks  and  obtain  health  benefits 
at  a  lower  cost.  The  Department  seeks  to 
determine  the  extent  of  compliance  with 
the  requirements  of  Part  7  by  this 
important  sector  of  the  employee  health 
benefits  market. 

The  Depeirtment  recognizes  that 
multiemployer  plans  established  by  an 
association  of  employers  and  one  or 
more  labor  organizations  are  structurally 
and  operationally  different  from  most 
MEWAs.  The  Department  does  not  seek 
reporting  by  such  plans  except  to  the 
extent  appropriate  to  assiue  that  all 
MEWAs  file  a  report.  The  Department  is 
aware  that  administrators  of  some 
MEWAs  have  sought  to  avoid  State 
insurance  regulation  by 
mischaracterizing  their  arrangements  as 
being  established  or  maintained 
pursuant  to  collective  bargaining 
agreement^.  In  many  cases,  such 
mischaracterized  entities  are  not 
operated  in  a  financially  responsible 
manner  and  become  unable  to  pay 
benefits  within  a  short  time.  See  GAO/ 
HRD-92-*0.  Therefore,  in  order  to 
obtain  information  on  all  entities  that 
are  MEWAs,  the  Department  has 
determined  that  it  is  appropriate  to 
require  reporting  by  entities  that  claim 
the  collective  bargaining  exception 
unless  the  entity  has  been  in  existence 
for  at  least  three  years. 

B.  Overview  of  the  Interim  Rule 

Basis  and  Scope 

Paragraph  (a)  of  the  interim  rule  sets 
forth  the  basis  and  scope  for  this  annual 
reporting  requirement  for  MEWAs  and 
certain  other  entities  (referred  to  as 
Entities  Claiming  Exception  or  ECEs) 
that  offer  or  provide  coverage  for 
medical  care  to  the  employees  of  two  or 
more  employers  (including  one  or  more 
self-employed  individuals). 

Definitions 

Paragraph  (b)  of  the  interim  rule 
provides  most  of  the  definitions  used  in 
the  interim  rule.  This  definitions  section 
includes  both  statutory  definitions 
provided  in  ERISA,  as  amended  by 
HIPAA,  as  well  as  certain  other 
definitions  used  in  the  regulations.  In 
particidar,  the  terms  "group  health 
plan,"  "health  insurance  issuer," 
"medical  care,"  and  "MEWA"  are 
defined  by  reference  to  existing 
statutory  and  regulatory  provisions.  In 
addition,  the  term  "administrator"  is 
defined  as  the  person  specifically 
designated  as  the  administrator  by  the 
terms  of  the  instrument  under  which  the 


MEWA  or  ECE  is  operated.  However,  if 
an  administrator  is  not  designated  and 
the  MEWA  or  ECE  is  a  group  health 
plan,  the  plan  sponsor  ^  is  the 
administrator.  Moreover,  if  an 
administrator  is  not  designated  and  a 
plan  sponsor  cannot  be  identified,  the 
administrator  is  the  person  or  persons 
actually  responsible  (whether  or  not  so 
designated  under  the  terms  of  the 
instrument  luider  which  the  MEWA  or 
ECE  is  operated)  for  the  control, 
disposition,  or  management  of  the  cash 
or  property  received  by  or  contributed 
to  the  MEWA  or  ECE,  irrespective  of 
whether  such  control,  disposition,  or 
management  is  exercised  directly  by 
such  person  or  persons  of  indirectly 
through  an  agent  or  trustee  designated 
by  such  person  or  persons.^ 

The  term  "entity  claiming  exception" 
or  "ECE"  is  defined  as  an  entity  that 
claims  it  is  not  a  MEWA  due  to  the 
exception  in  section  J(40)(A)(i)  of  the 
Act.  In  general,  this  exception  is  for 
entities  that  are  established  or 
maintained  under  or  pursuant  to  one  or 
more  agreements  that  the  Secretary 
finds  to  be  collective  bargaining 
agreements.  In  connection  with  this 
exception,  on  August  1.  1995,  the 
Department  published  a  proposed  rule 
for  plans  established  or  maintained 
pursuant  to  collective  bargaining 
agreements  under  section  3(40)(A)(i)  of 
ERISA.  60  FR  39208.  Subsequently,  in 
September  of  1998,  the  Secretary 
established  the  ERISA  Section  3(40) 
Negotiated  Rulemaking  Advisory 
Committee.  See  63  FR  50542.  This 
Committee  has  negotiated  a  proposed 
rule  establishing  a  process  and  criteria 
for  a  finding  by  the  Secretary  of  Labor 
that  an  agreement  is  a  collective 
bargaining  agreement  for  purposes  of 
section  3(40)(A)(i)  of  ERISA.  Upon 
issuance  of  a  final  regulation  relating  to 
ERISA  section  3(40)(A)(i),  this 
regulation  may  be  modified  to  reflect  * 
the  scope  of  this  exception. 

Finally,  the  term  "origination"  is 
defined  to  mean  the  occiurence  of  any 


•"The  term  plan  sponsor  is  defined  under  section 
3{16)(B)ofERISAas: 

(i)  The  employer  in  the  case  of  an  employee 
benefit  plan  established  or  maintained  by  a  single 
employer,  (ii)  the  employee  organization  in  the  case 
of  a  plan  established  or  maintained  by  an  employee 
organization,  or  (iii)  in  the  case  of  a  plan 
established  or  maintained  by  two  or  more 
employers  or  jointly  by  one  or  more  employers  and 
one  or  more  employee  organizations,  the 
association,  committee,  joint  board  of  trustees,  or 
other  similar  group  of  representatives  of  the  parties 
who  establish  or  maintain  the  plan. 

'  In  these  circumstances,  the  Department  has 
previously  expressed  its  view  that  the  person  or 
persons  with  such  responsibility  is  the 
administrator  for  purposes  of  section  3(16)  of 
ERISA.  See  Advisory  Opinion  Letter  83-43  to 
Robert  |.  Tanguay,  August  23. 1983. 
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of  the  follow  ing  events  {and  a  MEWA  or 
ECE  will  be  :onsidered  to  have  been 
"originated"  when  any  of  these  events 
occur): 

(1)  The  M  iWA  or  ECE  first  begins 
offering  or  p  roviding  coverage  for 
medical  care  to  the  employees  of  two  or 
more  emplo]  'ers  (including  one  or  more 
self-emplove  d  individuals); 

(2)  The  M]  :WA  or  ECE  begins  offering 
or  providing  coverage  for  medical  care 
to  the  emplo  y^ees  of  two  or  more 
employers  (i  icluding  one  or  more  self- 
employed  inqividuals)  after  a  merger 
with  anotheD  MEWA  or  ECE  (unless  all 
MEW  As  or  E  CEs  participating  in  the 
merger  were  last  originated  at  least  3 
years  before  he  merger);  or 

(3)  The  nu  Tiber  of  employees 
receiving  coi  erage  for  medical  care 
under  the  M  :WA  or  ECE  is  at  least  50 
percent  greal  er  than  the  number  of  such 
employees  on  the  last  day  of  the 
previous  cab  ndar  year  (unless  such 
increase  is  di  le  to  a  merger  with  another 
MEWA  or  EC  E  and  all  MEW  As  and 
ECEs  that  pa  ticipated  in  the  merger 
were  last  orij  inated  at  least  three  years 
before  the  m(  irger). 

Whether  a  merger  triggering  a  filing 
occius  is  det(  (rmined  based  on  all  the 
relevant  fact;  and  circumstances. 
However,  in  jeneral,  the  addition  of  a 
new  contribi  ting  employer  to  a  MEWA 
or  ECE  woul(  I  not  constitute  a  merger 
that  would  ti  igger  a  filing.  In  addition, 
generally  no  merger  triggering  a  filing 
occurs  when  participants  represented  by 
a  local  union  that  joins  an  existing 
MEWA  or  EC  E  begin  receiving  coverage 
under  the  MI  WA  or  ECE. 

Persons  Reqi  ired  To  Report 

Paragraph  c)  of  the  interim  rule  sets 
forth  the  per;  ons  required  to  report 
under  the  intsrim  rule.  First,  the 
administratoi  of  a  MEWA  that  provides 
benefits  cons  sting  of  medical  care  is 
required  to  r«  port,  whether  or  not  the 
MEWA  is  a  g  oup  health  plan.  For  the 
disci  ssed  above,  the 

c  etermined  that  it  was 


regi  irdl 


reasons 
Department 
necessary  an( 
various 

TitlelofERiJA 
Authority,  be 
to  report, 
group  health 
administratoi 
file  if  the  EQ 
time  within 
filing  due 
described  in 
interim  rule). 

However, 
issuer,  such 
fits  within  thi  s 
MEWA,  paraj  raph 
rule  clarifies 


date 


as 


appropriate  to  exercise 
other  regulatory  authority  in 
(see  Statutory 
ow)  to  require  all  MEWAs 
ess  of  whether  they  are 
ilans.  In  addition,  the 
of  an  ECE  is  required  to 
was  originated  at  any 
years  before  the  annual 

(This  due  date  is 
aragraph  (e)(2)(i)  of  the 


qecause  a  health  insurance 
an  insurance  company, 
statutory  definition  of  a 
(c)(2)  of  the  interim 
hat  nothing  in  the  interim 


rule  is  to  be  construed  to  require 
reporting  by  the  administrator  of  a 
MEWA  or  ECE  if  the  MEWA  or  ECE  is 
licensed  or  authorized  to  operate  as  a 
health  insurance  issuer  in  every  State  in 
which  it  offers  or  provides  coverage  for 
medical  care  to  employees. 

Accordingly,  subject  to  the  exception 
described  above  for  health  insurance 
issuers,  the  administrator  of  a  MEWA  is 
required  to  file  annually.  By  contrast, 
the  administrator  of  an  ECE  is  only 
required  to  file  annually  for  the  first 
three  years  following  an  origination. 
Under  the  interim  rule,  whether  or  not 
an  entity  is  a  MEWA  or  ECE  is 
determined  by  the  administrator  acting 
in  good  faith.  Therefore,  if  an 
administrator  makes  a  good  faith 
determination  at  the  time  that  a  filing 
would  otherwise  be  due  that  the  entity 
is  maintained  pursuant  to  one  or  more 
collective  bargaining  agreements,  the 
entity  is  an  ECE,  and  the  ECE  would  not 
be  required  to  file  because  its  most 
recent  origination  was  more  than  three 
years  ago,  then  a  filing  is  not  required. 
Even  if  the  entity  is  later  determined  to 
be  a  MEWA  (for  example,  pursucmt  to 
regulations  developed  by  the  ERISA 
Section  3(40)  Negotiated  Rulemaking 
Advisory  Committee),  filings  would  not 
be  required  prior  to  the  determination 
that  the  entity  is  a  MEWA  if  at  the  time 
the  filings  were  due,  the  administrator 
made  a  good  faith  determination  that 
the  entity  was  an  ECE.  However,  filings 
would  be  required  for  years  after  the 
determination  that  the  entity  is  a 
MEWA. 

This  interim  rule  further  provides 
that,  while  an  administrator's  good  faith 
determination  that  an  entity  is  an  ECE 
may  eliminate  the  requirement  that  the 
administrator  of  the  entity  file  under 
this  section  for  more  than  three  years 
after  the  entity's  origination  date,  the 
administrator's  determination, 
nonetheless,  does  not  affect  the 
applicability  of  State  law  to  the  entity. 
Accordingly,  incorrectly  cleiiming  the 
exception  may  eliminate  the  need  to  file 
under  this  section,  if  the  exception  is 
claimed  in  good  faith.  However,  the 
claiming  of  the  exception  for  ECEs 
under  this  filing  requirement  does  not 
preclude  States  from  applying  State  law 
to  an  entity  that  is  later  determined  to 
be  a  MEWA.  This  is  because  the  filing, 
or  the  failiue  to  file,  imder  this  section 
does  not  in  any  way  affect  the 
application  of  State  law  to  a  MEWA. 

Information  To  Be  Reported. 

Paragraph  (d)  of  the  interim  rule 
describes  the  information  required  to  be 
filed  under  this  interim  rule. 
Specifically,  the  administrator  is 
required  to  file  a  completed  copy  of  the 


Form  M-1.8  The  substance  of  this  form 
is  published  at  the  end  of  this 
document. 

Also  under  paragraph  (d),  the 
Secretary  may  reject  any  filing  that  the 
Secretary  determines  to  be  incomplete, 
in  accordance  with  §  2560.502c-5 
(published  separately  in  this  issue  of  the 
Federal  Register).  If  the  Secretary  rejects 
a  filing  as  incomplete  and  if  the 
administrator  fails  to  submit  a  revised 
filing  within  45  days  of  the  rejection, 
paragraph  (c)  provides  that  the 
administrator  may  be  subject  to  a  civil 
action  for  legal  and  equitable  relief, 
including  civil  penalties  of  up  to  $1,000 
per  day  under  section  502(c)(5)  of 
ERISA  as  amended  by  HIPAA.  [See 
§  2560.502C-5,  published  separately  in 
this  issue  of  the  Federal  Register  for 
interim  rules  governing  the  assessment 
of  civil  penalties  under  section  502(c)(5) 
of  ERISA.) 

Timing 

Paragraph  (e)  of  the  interim  rule 
describes  the  timing  rules  applicable  to 
a  filing.  CJenerally,  a  "year  to  be 
reported"  is  any  calendar  year  in  which 
the  entity  offered  coverage.  For  an 
aimual  filing,  the  Form  M-1  is  generally 
required  to  be  filed  by  the  March  1 
following  any  "year  to  be  reported" 
(unless  March  1  is  a  Saturday,  Simday, 
or  federal  holiday,  in  which  case  the 
form  must  be  filed  no  later  than  the  next 
business  day).  For  the  year  1999  "year 
to  be  reported,"  however,  a  transition 
rule  makes  clear  that  a  completed  copy 
of  the  Form  M-1  is  required  to  be  filed 
no  later  than  May  1,  2000. 

There  is,  imder  paragraph  (e)(2)(iii), 
an  additional,  special  filing  requirement 
when  a  MEWA  or  ECE  is  originated. 
Under  this  special  rule,  in  general,  the 
administrator  of  a  newly  originated 
MEWA  or  ECE  is  required  to  file  a 
completed  copy  of  a  Form  M-1  within 
90  days  of  the  origination  date  (unless 
90  days  after  the  origination  date  is  a 
Saturday,  Sunday,  or  federal  holiday,  in 
which  case  the  form  must  be  filed  no 
later  than  the  next  business  day).  (This 
report  is  referred  to  as  a  90-Day 
Origination  Report.)  However,  this 
special  rule  does  not  apply  if  the 
origination  occvuxed  between  October  1 
and  December  31.  Thus,  for  example,  if 
a  MEWA  is  originated  on  November  1 , 

2000,  the  administrator  of  the  MEWA  is 
not  required  to  file  an  origination  report 
in  February  of  2001.  Instead,  in  the  year 

2001,  the  administrator  is  required  to 


*  Section  505  of  ERISA  authorizes  the  Secretary 
to  "prescribe  such  regulations  as  he  finds  necessary 
or  appropriate  to  carry  out  the  provisions  of  (Title 
I  of  ERISA).  Among  other  things,  such  regulations 
may  *   *   *    prescribe  forms  •   •   •   '• 
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file  only  the  annual  report  due  March  1 , 
2001. 

In  addition,  the  interim  rule  provides 
that  no  90-day  origination  reports  are 
required  before  May  1,  2000.  Therefore, 
for  an  entity  that  is  originated,  for 
example,  on  January  1,  2000,  no  90-day 
origination  report  is  required. 
Nonetheless,  for  an  entity  originated,  for 
example,  on  April  1,  2000,  a  90-day 
origination  report  is  required  to  be 
completed  and  filed  no  later  than  Jiuie 
30,  2000. 

In  any  event,  under  paragraph 
(e)(2)(iv),  an  extension  may  be  granted 
for  filing  reports  if  the  administrator 
complies  with  the  extension  procedure 
prescribed  in  the  Instructions  to  the 
Form  M-1. 

Filing  Address 

Paragraph  (f)  provides  that  the 
address  to  be  used  for  filings  is  set  forth 
in  the  Instructions  to  the  Form  M-1. 

Civil  Penalties  and  Procedures; 
Transition  Rule  Creating  Good  Faith 
Safe  Harbor  Period 

Paragraph  (g)  contains  a  cross- 
reference  for  civil  penalties  and 
procedures.  The  penalty  and  procedure 
regulations  are  being  published 
separately  in  this  issue  of  the  Federal 
Register."  These  regulations,  and  the 
instructions  to  the  Form  M-1  (also  being 
published  at  the  end  of  this  document, 
make  clear  that  the  Department  does  not 
intend  to  assess  penalties  in  cases  where 
there  has  been  a  good  faith  effort  to 
comply  with  a  filing  due  in  the  year 
2000.  During  this  first  year  in  particular, 
the  Department  is  focused  on  educating 
administrators  about  this  filing 
requirement  and  is  committed  to 
working  with  them  to  help  them 
comply.  In  this  regard,  the  Department 
has  developed  filers'  guides  which  may 
be  helpful  in  filing  the  Form  M-1.  These 
filers'  guides  will  be  made  available  on 
the  Pension  and  Welfare  Benefits 
Administration's  website  at 
www.dol.gov/dol/pwba  and  through 
their  toll-free  publication  hotline  at  1- 
800-998-7542.  Also,  the  Pension  and 
Welfare  Benefits  Administration's  help 
desk  (202-219-8818)  is  available  in  case 
administrators  have  questions  or  if  they 
need  any  assistance  in  completing  the 
Form  M-1. 

Compliance  Dates 

Paragraph  (i)  provides  that  reports 
filed  pursuant  to  this  reporting 
requirement  are  first  due  by  May  1 , 
2000.  (Therefore,  on  May  1,  2000.  filings 
are  due  with  respect  to  MEWAs  or  ECEs 


•Moreover,  other  relevant  criminal  penalties  may 
apply.  See.  e.g..  18  U.S.C  1021  and  1035. 


that  provided  coverage  in  calendar  year 
1999.)  However,  no  90-Day  Origination 
Reports  (described  in  paragraph  (e)(2)(ii) 
of  this  section)  are  due  before  May  1 , 
2000.  Therefore,  for  an  entity  that  is 
originated,  for  example,  on  January  1, 
2000,  no  90-day  origination  report  is 
required.  Nonetheless,  for  an  entity 
originated,  for  example,  on  April  1. 
2000.  a  90-day  origination  report  is 
required  to  be  completed  and  filed  no 
later  than  Jime  30.  2000. 

C.  Interim  Rule  with  Request  for 
Comments 

The  principal  purpose  of  these 
regulations  is  to  determine  the  extent  of 
compliance  by  MEWAs  with  part  7  of 
ERISA.  ERISA  Section  734  authorizes 
the  Secretary  to  issue  "any  interim  final 
rules  as  the  Secretary  deems  are 
appropriate  to  carry  out  the  provisions 
of  [Part  7]."  Thus,  the  authority  in 
ERISA  section  734  to  issue  interim 
regulations  applies  to  this  rule.  As 
explained  below,  the  Secretary  has 
determined  that  this  regulation  should 
be  issued  as  an  interim  final  rule  with 
requests  for  comments. 

Part  7  was  enacted  as  part  of  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996.  To 
implement  certain  requirements  of  part 
7,  the  Secretary  promulgated  interim 
final  regulations  in  April,  1997.  During 
the  period  following  promulgation  of 
the  April.  1997  regulations,  the 
Department  carried  out  an  extensive 
educational  campaign  to  assist  all 
sectors  of  the  regulated  commimity  to 
learn  to  apply  the  new  requirements  and 
received  numerous  comments  on  these 
regulations. 

The  Department  decided  not  to 
promulgate  the  instant  regulations 
during  this  period  of  adapting  to  the 
new  requirements.  Now  that  the 
regulated  community  has  had  more  than 
two  years  to  become  familiar  with  the 
part  7  requirements,  it  is  now 
appropriate,  in  the  Secretary's  view,  that 
the  instant  regulations  become  effective, 
on  an  interim  basis,  as  quickly  as 
possible. 

The  Secretary  believes  that  a  period  of 
interim  effectiveness  will  provide  a 
sound  basis  for  developing  a  final  rule. 
The  Department  is  seeking  comments 
from  all  those  affected  by  these 
regulations  and  the  Department  will 
consider  such  comments,  and  will 
reevaluate  these  regulations  following 
the  comment  period  in  the  same  way 
that  it  would  if  the  regulation  had  been 
published  as  a  non-final  proposal.  Based 
on  such  comments  and  other 
information  obtained  through  the 
operation  of  this  interim  reporting 
requirement,  the  Department  will  make 


any  necessary  modifications  to  the 
reporting  requirement  when  the 
regulation  is  issued  in  final. 

The  Secretary  believes  that  the 
purpose  of  the  MEWA  reporting 
requirement  will  be  best  served  if  these 
rules  are  made  effective  as  quickly  as 
possible,  now  that  the  regulated 
community  has  had  time  to  familiarize 
itself  with  part  7  and  the  substantive 
interim  regulations.  Registration  of 
MEWAs  was  first  recommended  in  a 
1992  Government  Accounting  Office 
Report  (GAO/HRD-92-40).  The 
problems  pointed  out  in  that  report 
continue  to  this  day.  To  date,  the 
Department  has  initiated  approximately 
358  civil  and  70  criminal  investigations 
(with  45  criminal  convictions)  affecting 
over  1.2  million  participants  and 
beneficiaries  and  involving  over  $83.6 
million  in  unpaid  claims.  During  each 
of  the  past  3  years,  the  Department  has 
had  an  average  of  about  100  MEWA 
cases  under  active  investigation.  Thus, 
the  identification  of  problem  MEWAs 
and  correction  of  violations  remains  an 
important  investigative  priority  and 
consumes  substantial  resources. 

Obtaining  reimbursement  for  such 
losses  is  the  greatest  challenge  the 
Department  faces  in  pursuing  these 
cases.  Too  often,  when  the  Department 
discovers  an  unsound  MEWA,  it  has 
already  failed  and  there  is  no  money  to 
cover  the  participants'  unpaid  medical 
claims.  In  such  cases  discovered  by  the 
Department,  where  there  has  been  a 
failure  to  pay  claims,  over  90%  of  the 
claims  are  likely  to  remain  unpaid, 
unless  the  Department  is  able  to 
intervene  at  an  early  stage  of  the 
problem.  When  the  MEWA  becomes 
unable  to  pay  the  health  benefits  it  has 
promised,  employees,  employers  and 
health  care  providers  may  suffer  serious 
financial  losses.  The  reporting 
requirements  of  these  interim 
regulations  are  designed  to  allow  earlier 
detection  of  unsound  MEWAs  and  will 
reduce  the  risk  of  financial  harm  to 
these  parties. 

Economic  Analysis  Under  Executive 
Order  12866 

Under  Executive  Order  12866,  the 
Department  must  determine  whether  a 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f)  of  the 
Executive  Order,  a  "significant 
regulatory  action"  is  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition. 
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jobs,  the  env  ronment,  public  health  or 
safety,  or  Sta  te,  local  or  tribal 
governments  or  conununities  (also 
referred  to  as  "economically 
significant")  (2)  creating  serious 
inconsistenc  i  or  otherwise  interfering 
with  an  actio  n  taken  or  planned  by 
another  agen  :y;  (3)  materially  altering 
the  budgetar '  impacts  of  entitlement 
grants,  user  f  jes,  or  loan  programs  or  the 
rights  and  ob  ligations  of  recipients 
thereof:  or  (4  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  ths  President's  priorities,  or 
the  principle ;  set  forth  in  the  Executive 
Order.  0MB  las  determined  that  this 
action  is  sign  ificant  under  section  3(f)(4) 
because  it  rai  ses  novel  legal  or  policy 
issues  arising  from  the  President's 
priorities. 

The  total  c  )st  of  this  interim  final  rule 
is  estimated  i  t  $437,000  per  year,  or  an 
average  of  ap  jroximately  $163  for  each 
of  the  2,678  €  ntities  expected  to  be 
required  to  fi  e  the  annual  reporting 
form  for  ME\  /As.  HIPAA  amended 
ERISA  to  add  section  101(g){h},  which 
authorizes  th  3  Secretary  of  Labor  to 
require  repor  ing  by  MEW  As  which  are 
not  group  hei  1th  plans  for  the  purpose 
of  determinii  g  the  extent  of  their 
compliance  v  rith  Part  7  of  ERISA.  The 
principal  int(  nt  of  Congress  in  enacting 
this  provision  was  to  ensure  that  all 
participants  <  nd  beneficiaries  of  such 
arrangements  receive  the  new  health 
care  protectic  ns  incorporated  into 
ERISA  bv  Hn  AA.  MHPA,  the 
Newborns'  Act,  and  WHCRA. 

The  reporti  ng  requirement 
implemented  by  this  interim  final  rule 
provides  the  i  nost  cost  effective  means 
of  facilitating  compliance  with  Part  7,  as 
well  as  with  t  ie  full  range  of  other 
federal  and  S  ate  requirements  that  may 
apply  to  MEV  ^As  under  ERISA,  the 
Internal  Reve  lue  Code,  the  Public 
Health  Servic  b  Act,  and  State  insurance 
statutes.  The  lata  collected  as  a  result 
of  the  filing  ri  (quirement  will  serve  as 
the  only  sour  :e  of  uniform  and 
complete  infc  rmation  identifying  these 
arrangements  that  will  allow  federal  and 
State  regulate  rs  to  evaluate  their 
compliance  v  ith  all  applicable 
requirements  Evaluations  of 
compliance  b  ised  on  the  information 
reported  will  ae  significantly  more  cost 
effective  for  b  oth  governmental  entities 
and  MEWAs  han  the  alternative  of 
active  interve  ntion  by  compliance 
examiners. 

Increased  csmpliance  by  these 
arrangements  will  be  beneficial  to 
participants  a  nd  beneficiaries  who  are 
able  to  fully  r  jalize  their  rights  under 
these  new  lavrs.  A  greater  assurance  of 
compliance  b  ^  these  arrangements  will 
also  be  benefi  cial  because,  due  at  least 


in  part  to  the  interaction  of  federal  and 
State  requirements,  their  compliance 
with  the  various  requirements  which 
apply  to  them  has  been  shown  to  be 
inconsistent.  Although  the  provisions  of 
Title  I  and  IV  of  ERISA  generally 
supercede  State  laws  that  relate  to 
employee  benefit  plans,  the  regulation 
of  MEWAs  is  a  joint  federal  and  State 
responsibility  pursuant  to  ERISA 
section  514(b)(6).  Section  514(b)(6)  of 
ERISA  provides,  among  other  things, 
that  State  laws  that  regulate  insiuance 
may  apply  to  fully  insured  MEWAs  to 
the  extent  that  these  laws  establish 
rating,  solvency,  and  similar  standards, 
and  to  other  MEWAs  to  the  extent  that 
State  insurance  laws  are  not 
inconsistent  with  Sections  1  through 
513  of  ERISA.  Knowledge  of  both 
federal  and  State  requirements  is 
therefore  needed  for  an  arrangement  to 
make  an  appropriate  determination 
concerning  the  requirements  that  apply 
to  it. 

Because  State  insurance  statutes  are 
not  uniform,  an  arrangement  doing 
business  in  more  than  one  State  may  be 
required  to  comply  with  a  range  of 
States'  varying  requirements.  Other  legal 
and  factual  issues,  such  as  whether  an 
entity  is  established  pursuant  to  a 
collective  bargaining  agreement  or 
whether  an  arrangement  for  a  staff 
leasing  organization  is  maintained  by 
more  than  one  employer,  may 
contribute  to  imcertainty  about 
applicability  of  regulatory  requirements, 
identification  of  these  entities  and 
determination  of  the  applicability  of    » 
State  insurance  law  through  this 
reporting  requirement  will  help  ensure 
that  administrators  of  these 
arrangements  are  aware  of  the 
requirements  that  apply,  and  that  the 
protections  intended  to  be  provided 
under  federal  and  State  laws  are 
actually  implemented  for  the  benefit  of 
employers  and  participants  who  obtain 
their  group  health  coverage  through 
these  arrangements. 

Substantial  ancillary  benefits  are 
expected  to  result  from  the  public 
disclosiue  of  this  data.  Participants  with 
greater  access  to  information  about  the 
arrangements  through  which  they  obtain 
group  health  coverage  may  better 
exercise  their  rights  in  the  event  of  a 
dispute  with  the  arrangement.  The  data 
collected  will  also  enhance  the 
capability  to  conduct  analysis  of  the 
market  segment  represented  by  MEWAs, 
which  will  be  useful  to  policy  makers  in 
evaluating  the  role  of  these  entities  in 
providing  employment-based  health 
benefits.  The  potential  benefits  of  this 
interim  final  rule  are,  therefore, 
expected  to  outweigh  its  costs. 


Paperwork  Reduction  Act 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  tp 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  3506(c)(2)(A)). 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

Ciurently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  information 
collection  request  (ICR)  included  in  this 
interim  final  rule,  which  would  require 
reporting  by  MEWAs  and  certain  other 
entities  on  a  prescribed  form. 
Respondents  are  not  required  to  comply 
with  the  ICR  incorporated  in  the  form 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  A  copy  of  the  ICR  may 
be  obtained  by  contacting  the  office  of 
the  Pension  and  Welfare  Benefits 
Administration  listed  below. 

The  Department  has  submitted  the 
ICR  included  in  this  interim  final  rule, 
using  emergency  review  procedures,  to 
OMB  for  review  and  clearance  in 
accordance  with  PRA  95.  OMB  approval 
has  been  requested  by  February  28, 
2000.  The  Department  and  OMB  are 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  regarding  the  ICR  should 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  OflBce  of 
Management  and  Budget,  Room  10235, 
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New  Executive  Office  Building, 
Washington,  DC  20503;  Attention:  Desk 
Officer  for  the  Pension  and  Welfare 
Benefits  Administration.  Although 
comments  may  be  submitted  through 
April  11,  2000,  0MB  requests  that 
comments  be  received  within  30  days  of 
publication  of  this  interim  final  rule  to 
ensm-e  their  consideration. 

Address  requests  for  copies  of  the  ICR 
to  Gerald  B.  Lindrew,  Office  of  Policy 
and  Research,  U.S.  Department  of  Labor, 
Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW,  Room  N-5647, 
Washington,  D.C.  20210.  Telephone: 
(202)  219-4782;  Fax:  (202)  219-4745. 
These  are  not  toll-free  numbers. 

The  ICR  implemented  with  this 
interim  final  rule  will  require 
administrators  of  MEWAs,  as  defined  in 
section  3(40)  of  ERISA,  and  certain 
other  multiple  employer  arrangements 
that  seek  to  utilize  the  exception 
described  in  section  3(40)(A)(i)  of 
ERISA  (referred  to  in  the  interim  final 
rule  as  "Entities  Claiming  Exception" 
(ECEs)),  to  file  certain  information  with 
the  Secretary  of  Labor.  This  filing  is 
generally  required  to  be  made  annually 
by  March  1  for  the  calendar  year  just 
ended.  In  addition,  expedited  filing  is 
required  following  origination  of  an 
entity  required  to  file.  However,  an  ECE 
is  required  to  file  for  only  the  first  three 
years  following  its  origination.  A  form 
has  been  prescribed  for  this  filing,  the 
substance  of  which  is  published  at  the 
end  of  this  dociunent. 

The  information  to  be  filed  includes 
basic  identifying  information  (names 
and  addresses,  telephone  numbers, 
employer  identification  numbers),  and 
the  date  of  origination  of  the 
arrangement.  The  filer  will  also  be 
required  to  identify  the  States  in  which 
the  arrangement  provides  coverage, 
whether  it  is  licensed  as  an  insurer  or 
otherwise  authorized  to  operate  in  those 
States  (with  the  corresponding  license 
or  registration  numbers),  and  whether 
the  arrangement,  if  not  licensed,  is  fully 
insvired  by  a  health  insiuance  issuer  in 
each  State.  The  filer  must  also  state  the 
nxunber  of  participants  in  the 
arrangement  and  the  number  of  States  in 
which  at  least  20  percent  of  the 
arrangement's  business  (based  on 
number  of  participants)  is  conducted. 

The  form  poses  specific  questions 
concerning  compliance  with  Part  7  of 
ERISA,  including  yes/no  questions 
about  litigation  involving  Part  7  of 
ERISA  or  corresponding  provisions  of 
the  Internal  Revenue  Code  or  Public 
Health  Service  Act  (with  specific 
additional  information  to  be  provided,  if 
there  was  litigation),  and  about 
compliance  with  provisions  of  Part  7 


and  implementing  regulations  with 
respect  to  HIPAA,  MHPA,  Newborns' 
Act,  and  WHCRA.  The  form  must  also 
be  signed  and  dated. 

Detailed  instructions  are  supplied 
with  the  form,  as  are  compliancy 
worksheets,  which  are  intendet^o 
provide  filers  with  convenient 
summaries  of  the  requirements  of  the 
HIPAA,  MHPA,  Newborns'  Act,  and 
WHCRA  provisions  of  Part  7  of  ERISA, 
and  references  to  the  statutory 
requirements.  These  worksheets  are  not 
required  to  be  filed. 

"The  information  collected  in 
connection  with  this  filing  requirement 
will  be  useful  to  the  Department,  other 
federal  agencies,  and  the  States,  in 
determining  the  extent  of  compliance  by 
MEWAs  and  ECEs  with  Part  7  of  ERISA 
and  parallel  provisions  of  the  Internal 
Revenue  Code  and  the  Public  Health 
Service  Act. 

The  information  will  be  useful  to 
federal  and  State  authorities  with 
oversight  responsibilities  for  these 
arrangements,  and  to  the  public  for  a 
variety  of  reasons.  The  enforcement 
activities  of  the  Department  and  the 
States  have  shown  that,  due  at  least  in 
part  to  the  complex  interaction  of  State 
and  federal  regulatory  requirements  for 
multiple  employer  arrangements 
providing  group  health  coverage, 
compliance  with  all  the  applicable  State 
and  federal  rules  has  been  inconsistent. 
For  example,  the  March,  1992  General 
Accoimting  Office  (GAO)  Report 
entitled,  "EMPLOYEE  BENEHTS— 
States  Need  Labor's  Help  Regulating 
Multiple  Employer  Welfare 
Arrangements"  (GAO/HRD-92^0) 
states  that  "MEWAs  have  proven  to  be 
a  source  of  regulatory  confusion, 
enforcement  problems,  and  in  some 
instances,  fraud."  This  is  supported  by 
results  of  GAO's  1991  survey  in  which 
46  States  reported  non-compliance  by 
MEWAs  with  applicable  reporting, 
disclosure,  funding,  licensing  and 
registration  requirements. 

MEWAs  doing  business  in  several 
States  may  be  required  to  comply  with 
licensing  and  solvency  requirements  of 
each  State,  which  often  differ 
significantly.  Although  ERISA  was 
amended  in  1983  to  clarify  the  role  of 
the  States  in  the  regulation  of  MEWAs  'o 
these  arrangements  must  still  make 
judgments  with  respect  to  a  number  of  ' 
relatively  complex  legal  and  factual        \^ 
issues  in  order  to  determine  which 
requirements  are  applicable.  The 
absence  of  uniform  information  as  to  the 
identity  and  location  of  these  entities 
often  prevents  both  federal  and  State 
regulators  from  taking  a  proactive 


approach  to  ensuring  compliance  by 
these  arrangements  with  the  full  range 
of  requirements  imposed  upon  them. 

Altnough  MEWAs  which  are  group 
health  plans  under  ERISA,  and 
multiemployer  group  health  plans 
established  pursuant  to  a  collective 
bargaining  agreement  are  generally 
required  to  file  Form  5500  in 
accordance  with  ERISA  sections  101(b) 
and  104(a),  these  entities  will  also  be 
required  to  file  the  annual  report  for 
MEWAs  under  this  interim  final  rule. 
This  is  in  part  because  Form  5500  does 
not  require  duplicate  reporting  with 
respect  to  compliance  with  Part  7.  An 
important  reason  for  requiring  these 
groups  to  file  is  to  collect  uniform 
information  on  MEWAs  that  does  not 
rely  on  the  arrangements'  assessments  of 
their  status  as  group  health  plans  or 
their  entitlement  to  claim  an  exception 
based  on  the  existence  of  a  collective 
bargaining  agreement.  Arrangements 
which  might  mischaracterize 
themselves  as  group  health  plans  under 
ERISA  or  as  multiemployer  collectively 
bargained  plans  (and  thus  not  MEWAs), 
or  in  any  niunber  of  other  ways,  would 
otherwise  be  omitted  from  the  data  that 
would  be  available  to  the  Department 
and  the  States  to  assess  compliance  by 
these  arrangements.  At  the  same  time, 
the  Department  did  not  wish  to  require 
reporting  by  well  established 
multiemployer  plans  that  have  been  in 
operation  for  several  years.  As  noted 
earlier,  this  interim  final  rule  may  be 
modified  in  the  future  if  changes  are 
needed  as  a  result  of  the  issuance  of 
further  guidance  with  respect  to 
establishing  criteria  and  a  process  for  a 
finding  by  the  Secretary  that  an 
agreement  is  a  collective  bargaining 
agreement  for  purposes  of  section 
3(40)(A)(i)  of  ERISA.  "  At  present, 
however,  the  Department  considers  it 
important  to  obtain  complete  data  on  all 
entities  which  may  be  considered 
MEWAs,  including  newly  originated 
multiemployer  collectively  bargained 
group  health  plans  in  their  first  years  of 
operation. 

An  ancillary  benefit  of  the  availability 
of  complete  data  on  the  multiple 
employer  health  plan  universe  will  be  a 
significantly  enhanced  capability  to 
conduct  more  thorough  analysis  of  the 
market  segment  represented  by  MEWAs. 
Risk  pooling  by  groups  of  employers  has 
been  considered  to  offer  potential 
"advantages  in  the  purchase  of  health 
care  coverage  by  small  employers. 
Timely  and  complete  information  on 
these  entities  will  be  of  significant 
utility  in  evaluating  the  effectiveness  of 
existing  arrangements  in  providing 


'"See  note  5. 


' '  See  note  6. 
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empIoyinent-b<  ised  health  benefits. 
Greater  access  o  information  for 
participants  m<  ly  assist  them  in 
exercising  their  rights  under  these 
arrangements  in  the  event  of  a  dispute. 
Estimates  of  ihe  burdens  associated 
with  this  filing  requirement  are  based 
on  the  number  pf  aimual  filers  and  the 
time  assimied  tp  be  required  to  complete 
the  form. 

The  Filer  UniTcrse 

The  entities  mat  will  be  required  to 
file  the  annual  reporting  form  will 
incliide  multiemployer  collectively 
bargained  group  health  plans  (entities 
claiming  exception,  or  ECEs)  originated 
within  three  ye^  of  the  filing  date, 
MEWAs  which  are  group  health  plans 
under  ERISA,  and  MEWAs  which  are 
not  group  healt  i  plans  under  ERISA.  A 
description  of  t  le  Department's 
methods  of  esti:  nating  the  niunber  and 
characteristics  ( if  filers  in  each  group 
follows. 

Multiemployer  'Collectively  Bargained 
Plans 

These  plans  are  generally  required  to 
file  Form  5500,  and  as  such,  information 
is  available  concerning  the  number  of 
such  plans  originated  from  year  to  year. 
For  the  purpos^  of  estimating  the 
number  of  potential  filers,  the 
Department  reviewed  the  data  collected 
from  Form  5500  filings  for  the  1991 
through  1995  plan  years  for  collectively 
bargained  multiemployer  welfare  plans 
]  medical  benefits.  A 
I  than  three  years  was 
|er  to  determine  whether 
reasonably  consistent 
from  year  to  yedr.  and  whether  the  data 
indicated  a  trend  over  this  period. 
Individual  recoi  ds  in  this  group  were 
examined  and  a  djusted  for  the  purpose 
of  this  count  foe  possible  errors  in  filers' 
characterization  of  their  filing  entity 
(which  is  select  ;d  from  a  number  of 
codes  in  the  Foim  5500  instructions). 
The  resulting  ni  imber  of  such  plans 
originated  since  1991  was  41,  which 
amounts  to  an  a  i^erage  of  about  8  plans 
per  year.  The  ni  imber  of  participants  in 
those  41  plans  \iras  78,702.  This 
represents  abou ;  2%  of  the  total  of  all 
multiemployer  i  :ollectively  bargained 
group  health  plin  filers  in  1995  (2,180 
plans  with  5.95! ',946  participants). 

Examination  pf  origination  in  each 
individual  year  shows  that  the  number 
of  plans  establis  lied  was  reasonably 
similar  from  yej  r  to  year.  The 
Department  con  siders  a  reasonable 
estimate  of  the  i  lumber  of  new  plans 
that  are  originated  each  year  is  12, 
which  is  the  gre  jtest  number  originated 
in  any  single  yei  \i  during  the  period 
examined.  This  would  result  in 


which  provided 
period  of  longei 
examined  in  orij 
the  numbers  we 


approximately  36  filers  in  this  category 
for  each  annual  filing  cycle,  assuming 
that  12  plans  are  originated  each  year, 
and  12  plans  will  no  longer  be  required 
to  file  the  form.  The  average  number  of 
participants  per  plan  in  the  41  plans 
originated  since  1990  was  1,900,  while 
the  greatest  average  number  per  plan  in 
a  single  year  was  3,200.  Based  on  these 
averages,  it  could  be  assumed  that 
participation  would  total  between 
23,000  and  38,000  for  the  12  plans 
assumed  to  originate  in  any  year.  For 
purposes  of  estimating  the  number  of 
participants  in  the  affected  plans  in  this 
category,  a  midpoint  of  30,600  per  year 
(2,550  participants  per  plan)  for  the  12 
new  plans,  and  91,800  for  all  36  filers 
has  been  used. 

Certain  characteristics  of  this  group 
may  also  be  estimated,  based  on  the 
characteristics  of  both  the  1995  filers 
originated  since  1990  and  all  1995 
multiemployer  health  plan  filers.  In 
both  groups,  no  more  than  11  percent  of 
plans  had  fewer  than  100  participants, 
while  less  than  1  percent  of  total 
participants  were  covered  by  plans  with 
fewer  than  100  participants. 

The  methods  of  funding  indicated  by 
the  filers  on  Form  5500  differ  somewhat 
between  the  groups.  The  funding 
method  categories  are  defined  in  the 
Form  5500  instructions.  "Trust  only"  is 
generally  used  interchangeably  with  the 
more  commonly  understood  terms  "self- 
funded"  or  "self-insured."  "Insured"  is 
considered  to  mean  fully  insured. 
Where  "Trust  and  Insurance"  is 
indicated,  it  is  generally  not  possible  to 
determine  without  examination  of 
individual  records  whether  the  plan  is 
essentially  self-funded  with  stop-loss 
insurance,  or  whether  the  plan  is 
entirely  self-funded  except  to  the  extent 
that  it  includes  specific  insured  benefits 
such  as  life  or  long  term  disability 
insurance.  Consequently,  this  category 
will  include  a  range  of  funding 
methods.  For  purposes  of  estimates  of 
the  burden  of  the  filing  requirement,  a 
distinction  is  made  between  fully 
insured  arrangements  and  all  other 
arrangements.  While  estimates  of  the 
number  of  fully  self-funded 
arrangements  may  also  be  of  interest, 
only  fully  insured  arrangements  are 
segregated  for  purposes  of  estimates 
ultimately  developed,  due  to  a 
difference  in  form  completion  time  for 
these  entities. 

The  plan  funding  methods  reported 
on  Form  5500  for  the  2,180 
multiemployer  collectively  bargained 
group  health  plans  (with  5,957,946 
participants)  filing  in  1995  were 
compared  with  those  for  the  41 
multiemployer  collectively  bargained 
group  health  plans  (with  78,702 


participants)  established  since  1990. 
The  comparison  showed  that  about  63 
percent  of  the  41  plans,  and  51  percent 
of  the  2,180  plans  reported  being  fully 
self-funded.  Between  2  and  4  percent  of 
both  groups  of  plans  reported  being 
fully  insured.  The  remainder  (24 
percent  of  the  41  plans,  and  41  percent 
of  the  2,180  plans  reported  funding 
through  a  combination  of  insurance  and 
self-funding.  It  is  assumed  that  the 
newly  originated  multiemployer 
collectively  bargained  group  health 
plans  will  more  closely  resemble  the 
group  of  41  plans  originated  since  1990. 

Multiple  Employer  Welfare 
Arrangements  Which  Are  Group  Health 
Plans  Under  ERISA 

The  number  of  filers  in  this  category 
may  be  estimated  in  a  manner  similar  to 
that  used  for  estimating  the  ECE  count. 
In  general,  most  ERISA-covered  welfare 
plans  which  provide  medical  benefits 
are  required  under  the  statute  and 
regulations  to  file  a  Form  5500  annually 
unless  the  plan  covers  fewer  than  100 
participants  and  is  either  unfunded  or 
fully  insured.  While  data  bom  Form 
5500  filings  will  not  include 
information  on  small  plans  due  to  this 
exemption  from  filing  requirements, 
multiple  employer  plans  are  considered 
less  likely  to  be  excluded  on  this  basis 
because  the  affiliation  of  at  least  two 
employers  for  the  formation  of  a  plan 
increases  the  likelihood  that 
participation  will  exceed  100.  However, 
because  plans  with  fewer  than  100 
participants  will  be  required  to  file  the 
annueil  report  for  MEWAs,  an 
adjustment  would  need  to  be  made  to 
account  for  the  excluded  plans. 

Data  from  Form  5500  filings  for  1995 
plan  years  were  reviewed  with  respect 
to  plans  indicating  they  provided 
medical  benefits  that  were  designated  as 
multiemployer  collectively  bargained 
plans,  multiple  employer  non- 
collectively  bargained  plans,  and  group 
insurance  arrangements.  Because  the 
Department  has  been  made  aware  of 
some  multiple  employer  plan  filers' 
uncertainty  as  to  the  appropriate  entry 
for  this  element  of  the  form,  the  source 
data  in  these  categories  were  also 
examined.  While  it  is  not  possible  to 
determine  the  nature  of  a  filing  entity 
with  certainty  without  reference  to  the 
facts  and  circumstances  related  to  its 
establishment,  a  number  of  plans 
appeared  to  jiave  been  coded  in  such  a 
way  as  to  limit  the  usefulness  of  this 
data  for  the  purpose  of  estimating  the 
number  of  potential  filers.  For  purposes 
of  this  estimate,  therefore,  entity  codes 
were  adjusted  where  a  more  appropriate 
choice  was  apparent.  The  resulting  data, 
after  exclusion  of  plans  that  appeared  to 
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be  single  employer  plans  or  collectively 
bargained  plans,  and  inclusion  of  plans 
originally  categorized  as  group 
insurance  arrangements,  were     ' 
summarized  to  arrive  at  the  initial 
estimate  of  the  number  and 
characteristics  of  filers.  On  this  basis 
(and  without  yet  adjusting  for  small 
plans  exempted  from  Form  5500  filing 
requirements),  642  plans  in  this 
category  covering  approximately 
1,913,000  participants  would  be 
expected  to  file  the  MEWA  annual 
reporting  form.  The  average  nimiber  of 
participants  per  plan  among  this  group 
is  approximately  3,000.  About  14 
percent  of  these  plans  report  self- 
funding  only,  while  31  percent  report 
being  fully  insured.  About  49  percent  of 
these  plans  report  a  combination  of 
insurance  and  self-funding. 

Although  the  number  of  MEWA 
report  filers  which  are  multiple 
employer  group  health  plans  could  be 
estimated  by  adjusting  the  number  of 
Form  5500  filers  to  allow  for  plans 
exempted  from  Form  5500  filing 
requirements,  the  Department  is 
imaware  of  an  appropriate  basis  for  such 
an  adjustment.  Instead,  these  exempt 
filers  have  been  estimated  in 
conjunction  with  the  estimate  of  MEWA 
report  filers  which  are  not  employee 
benefit  plans  under  ERISA,  as  explained 
below. 

Multiple  Employer  Welfare 
Arrangements  Which  Are  Not  Group 
Health  Plans  Under  ERISA 

The  potential  number  of  filers  in  this 
category  is  significantly  more  difficult  to 
estimate  because  there  is  no  single 
source  of  data  on  such  arrangements. 
The  Department  therefore  relied  on 
three  different  data  sovut;es  to  develop 
an  estimate  of  the  number  of  potential 
filers.  Data  reported  in  the  previously 
cited  March,  1992  GAO  report  (GAO/ 
HRD-92-40)  were  collected  in  GAO's 
survey  of  State  insurance  officials 
conducted  in  1991.  These  data  showed 
1,034  MEW  As  which  were 
headquartered  in  the  State  in  which  the 
information  was  collected,  and  2,213 
MEW  As  operating  in  States  in  which 
they  were  not  headquartered.  ^^  Of  the 
1,034  MEWAs,  264  (25.5  percent)  were 
characterized  as  "fully  insured"  and  770 
(74.5  percent)  were  "not  fully  insured." 
It  was  also  reported  that  there  were 
2,581,438  participants  and  beneficiaries 


"  According  to  GAO,  comparison  of  these  totals 
may  give  an  indication  of  the  niuiber  of  MEWAs 
operating  across  State  lines.  GAO  indicates  that  the 
numbers  should  not  be  added,  because  MEWAs 
operating  in  more  than  one  State  may  have  been 
counted  in  each  State  of  operation. 


covered  by  the  1,034  MEWAs  in  the 
respondent  States. 

The  figures  may  be  somewhat 
understated  due  to  the  lack  of  survey 
data  from  a  number  of  large  States 
which  reported  data  for  another  aspect 
of  the  survey  indicating  that 
participants  has  sustained  losses  as  a 
result  6f  MEWAs'  failure  to  pay  claims 
in  the  State.  The  number  of  these 
entities  may  also  be  expected  to  have 
changed  during  the  period  since  the 
survey  due  to  small  group  reforms  in  the 
States,  the  enactment  of  HIPAA,  and  a 
period  of  relative  stability  in  health  care 
costs  that  generally  reduces  economic 
pressures  on  employers  seeking 
affordable  coverage.  It  is  generally 
believed  that  these  factors  have  served 
to  reduce  the  number  of  entities  that 
obtain  group  health  coverage  through 
risk  pooling  arrangements  such  as 
MEWAs. 

Furthermore,  it  is  imclear  whether  the 
survey  respondents  would  have 
distinguished  between  MEWAs  which 
are  group  health  plans  and  those  which 
are  not  group  health  plans. 
Consequently,  it  is  not  possible  to 
determine  whether  the  number  of 
MEWAs  headquartered  in  the  States 
may  overlap  to  any  degree  with  the 
estimate  of  the  number  of  MEWAs 
which  are  ERISA-covered  plans.  The 
Department  contacted  the  National 
Association  of  Insurance  Commissioners 
and  certain  State  representatives  to 
whom  it  was  subsequently  referred  to 
determine  whether  comparable  and 
more  current  data  were  available,  and 
concluded  on  the  basis  of  these  contacts 
that  while  several  States  might  maintain 
certain  current  data  elements,  no 
comparable  data  set  is  available  to 
support  the  updating  or  refinement  of 
the  GAO  estimates. 

Other  more  recent  sources  may  serve 
to  shed  light  on  the  usefulness  of  the 
GAO  data  in  developing  a  current 
estimate  of  potential  non-ERISA  plan 
MEWA  filers.  The  Department 
examined  reports  published  by  W.F. 
Momeau  &  Associates  and  the  American 
Society  of  Association  Executives  '^ 
(ASAE)  concerning  membership  surveys 
conducted  in  1992  and  1997.  The 
survey  respondents  were  those 
associations  which  reported  sponsoring 
health  care  plans  for  their  members.  The 
respondents  would  apparently  include 
sponsors  of  plans  covered  by  ERISA  as 
well  as  arrangements  not  covered  by 
ERISA.  Respondents  also  included 
professional/individual  associations, 
which  would  not  typically  be  sponsors 


"  "Survey  of  Association  Member  Health  Plans.' 
W.F.  Momeau  &  Associates/  American  Society  of 
Association  Executives,  1993  and  1997. 


of  ERISA-covered  plans  due  to  lack  of 
an  employment  basis.  Coverage 
sponsored  by  these  types  of  associations 
may,  however,  be  considered  non-plan 
MEWAs  based  on  the  facts  and 
circumstances  surroxmding  the 
establishment  and  maintenance  of  the 
arrangement.  The  report  also  states  that 
because  the  response  rate  to  the  1997 
survey  was  somewhat  low  (974  of  7,169 
surveys  distributed  were  returned),  it 
would  be  conservative  to  assume  that 
the  survey  represents  no  more  than  50 
percent  of  the  total  number  of 
association  health  plans.  On  the  basis  of 
the  283  plans  reported,  then,  it  could  be 
assumed  that  the  number  of  association 
sponsored  plans  could  be  estimated  at 
566.  The  1992  data  were  somewhat 
different,  with  2,648  responses  to  6,34-1 
surveys  distributed,  resulting  in  799 
association  sponsored  plans  being 
reported.  However,  the  report  on  the 
1997  survey  offers  many  reasons  for  a 
decline  in  the  number  of  plans 
sponsored,  which  supports  the 
credibility  of  the  observed  decrease. 

A  different  approach  may  also  be 
taken  to  estimating  the  number  of  non- 
respondents  which  sponsor  health 
plans,  which  results  in  a  somewhat 
larger  estimate  of  association  plans.  If  it 
is  assumed  that  the  rate  of  sponsorship 
of  plans  among  non-respondents  is  one- 
half  the  rate  of  sponsorship  among 
respondents,  it  may  be  estimated  that 
there  are  approximately  1.200 
association  sponsored  plans.  As  noted, 
this  estimate  would  likely  include 
arrangements  that  would  be  considered 
to  be  plans  imder  ERISA,  as  well  as 
those  that  would  not.  This  estimate 
would  also  include  both  trade/corporate 
association  plans  and  professional/ 
individual  association  plans.  Other  data 
presented  in  the  Momeau/ASAE  report 
indicate  that  66  percent  of  association 
health  plans  are  sponsored  by  trade/ 
corporate  associations.  While  this 
would  tend  to  support  reducing  the 
estimate  of  association  plans  which 
might  file  the  annual  reporting  form,  the 
degree  of  imprecision  already 
introduced  may  not  support  further 
refinement  of  this  estimate. 

If  it  is  assumed,  then,  that  there  are 
1 ,200  association  plans  to  be  considered 
among  the  universe  of  potential  filers, 
an  assumption  concerning  the  fimding 
mechanisms  used  is  also  needed. 
Assuming  75  percent  of  these  plans  are 
fully  insured,  as  indicated  by  ihe  1997 
report,  900  plans  would  be  hilly  insured 
and  300  would  not  be  fully  insured. 

Findings  of  an  analysis  conducted  by 
the  RAND  Corporation  of  data  from  the 
1997  Robetrt  Wood  Johnson  Foundation 
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Employer  Health  Insurance  Survey  ** 
offer  another  bfsis  for  the  development 
of  an  estimate  rtf  the  number  of  MEW  As. 
The  Hndings  aadress  the  prevalence  of 
pooled  purchasing  among  employer 
health  plans  through  analysis  of  survey 
respondents'  a^essments  of  whether 
their  establishment  purchases  insurance 
through  (1)  a  piuchasing  cooperative  or 
alliance,  (2)  a  business  coalition,  (3)  a 
multiple  employer  trust  (MET)  or 
multiple  employer  welfare  arrangement 
(MEWA),  or  (4)  a  trade  or  professional 
association  or  c  ther  membership 
organization.  T  le  report  concludes  that 
about  25  percent  of  establishments 
participate  in  p  aoled  purchasing  in  at 
least  one  of  the  forms  described. 

The  survey  d  »ta  as  weighted  for 
piuposes  of  the  analysis  indicate  that  a 
total  of  394,000  establishments  covering 
5.7  million  emj  loyees  report  offering 
insurance  throu  gh  a  MEW  A/MET  or  a 
trade  associatio  a/membership 
organization.  Tliis  includes  118,000 
establishments  which  were  pooled 
through  a  MEW  A/MET  and  276,000 
establishments  sooled  through  a  trade 
association  ur  n  lembership  orgemization. 
Employees  reported  to  be  covered 
through  a  MEWA/MET  total  3.3  million, 
while  those  reported  as  covered  through 
an  association  dr  membership 
organization  total  2.4  million. 

The  MEWA/MET  and  trade 
association/mei)ibership  association 
categories  appear  to  include  many  of  the 
arrangements  that  would  be  required  to 
file  the  MEWA  annual  reporting  form, 
including  collectively  bargained 
arrangements,  without  regard  to 
whether  the  arrangement  constitutes  a 
plan  for  purposes  of  ERISA.  It  is  also 
likely  that  potential  filers  will  be  found 
among  the  establishments  reporting 
purchase  through  a  piut:hasing  alliance 
or  business  coaition.  The  total  number 
of  establishmeMs  which  report 
purchasing  thro  ugh  pooled  purchasing 
arrangements,  ii  icluding  business 
coalitions  and  purchasing  alliances,  but 
excluding  known  purchasing  alliances, 
is  836,000.  Employees  of  these 
establishments  number  12  million. 
Known  purchasing  alliances  are 
excluded  because  these  are  not 
considered  likeK'  to  be  MEWAs. 
Because  these  data  are  collected  and 
presented  on  am  establishment  rather 
than  plan  basis,  other  adjustments  are 
required  in  ord*  to  compare  them  with 
data  reported  in  other  sources. 

One  possible  i  ipproach  to  imputing  a 
estimated  numb  sr  of  different 
arrangements  fr(  im  the  employee  counts 


'*  "Pooled  Purchasing: 
Stephen  H.  Long  anc 
A^ira,"  July — Augu  st 


Who  Are  the  Players?" 
M.  Susan  Marquis.  "Health 
1999. 


reported  in  the  pooled  arrangements 
would  be  to  simply  divide  the  number 
of  employees  by  the  average  number  of 
participants  in  the  multiple  employer 
group  health  plans  which  file  Form 
5500  (between  2,500  and  3,000). 
Dividing  the  12  million  employees  in 
this  way  results  in  an  estimate  of  4,000 
to  4,800  separate  arrangements.  When 
applied  to  the  trade  association  segment 
alone,  the  imputed  number  of  separate 
arrangements  would  be  between  800 
and  1,000.  This  analysis,  although 
imprecise,  appeeus  to  support  the 
comparability  of  the  Momeau/ASAE 
data  and  the  RAND  analysis  of  the  1997 
Robert  Wood  Johnson  Foundation 
Employer  Health  Insurance  Survey  data. 

Because  a  total  based  on  all  pooling 
arrangements  will  include  collectively 
bargained  multiemployer  group  health 
plans  and  multiple  employer  non- 
collectively  bargained  group  health 
plans,  the  estimate  must  be  reduced  to 
avoid  duplication.  Reducing  the 
estimated  total  of  4,800  arrangements  by 
multiemployer  and  multiple  employer 
group  health  plans  counts  results  in  a 
total  of  2.200  MEWAs  not  previously 
counted,  which  cover  an  estimated  4 
million  employees. 

The  universe  of  filers,  therefore,  can 
be  variously  estimated  as  follows: 

•  642  non-coUectively  bargained 
multiple  employer  group  health  plans 
which  file  Form  5500  plus  36  newly 
originated  multiemployer  collectively 
bargained  group  health  plans  (ECEs) 
covering  a  total  of  1,943,551 
participants  (excludes  non-plan  MEWAs 
and  small  fully  insured/unfunded  plans 
exempt  from  filing)  (1995  Form  5500 
data); 

•  1,034  MEWAs  including  plans  and 
non-plans  covering  2,581,438 
participants  (likely  excludes  some 
arrangements  the  States  would 
recognize  as  ERISA  covered  plans) 
(1992  GAO  report); 

•  1,200  association  plans  including 
ERISA  plans  and  non-ERISA  plans 
(likely  excludes  both  arrangements 
which  are  MEWAs  not  sponsored  by 
associations  and  collectively  bargained 
multiemployer  plans)  (1997  Momeau/ 
ASAE  survey);  and 

•  4,000  to  4,800  multiple  employer 
association  plans,  collectively  bargained 
plans,  and  MEWAs  covering  12,000,000 
participants  (or  2,000  non-ERISA  plan 
MEWAs  covering  4,100,000  employees, 
after  adjustment  for  multiemployer 
collectively  bargained  group  health 
plans  and  multiple  employer  non- 
collectively  bargained  group  health 
plans)  (1997  RWJF  Health  Insurance 
Survey). 

On  the  basis  of  these  estimates,  the 
Department  believes  a  conservative 


assumption  as  to  the  number  of  MEWAs 
and  entities  claiming  exception  that  will 
be  required  to  file  the  annual  reporting 
form  in  any  year  is  2,678.  The  method 
of  developing  the  estimate  of  filers 
accounts  for  some  arrangements  which 
would  be  considered  group  health  plans 
under  ERISA  but  which  are  exempt 
from  Form  5500  filing  requirements, 
although  their  number  is  not  separately 
identified. 

Estimating  the  proportion  of  these 
arrangements  which  are  fully  insured, 
fimded  through  a  trust,  or  a  combination 
of  these  methods  is  more  problematic. 
The  RAND  analysis  does  not  provide 
specific  information  on  the  funding 
method  of  the  pooled  arrangements,  and 
the  information  reported  in  the  other 
soiuces  varies  significantly.  For 
example,  73  percent  of  the  recently 
originated  multiemployer  collectively 
bargained  plans  were  funded  through  a 
trust  only,  while  only  4  percent  were 
fully  insured.  Of  the  multiple  employer 
non-collectively  bargained  ERISA  plans 
which  filed  Form  5500,  14  percent  were 
self-funded  and  31  percent  were  fully 
insured.  Of  the  MEWAs  reported  by  the 
States  in  the  GAO  study,  25  percent 
were  fuUy  insured,  while  75  percent  of 
the  association  plans  in  the  Momeau/ 
ASAE  survey  reported  being  fully 
insured.  * 

The  funding  status  of  the  filers  that 
reported  their  funding  method  on  Form 
5500  has  been  included  as  reported.  In 
the  absence  of  additional  information  as 
to  the  fimding  status  of  the  2,000  non- 
plan  filers,  the  Department  believes  it  is 
reasonable  to  assiune  that  50  percent 
(the  midpoint  between  the  25  percent 
reported  by  GAO  and  the  75  percent 
reported  by  Momeau/ASAE)  are  fully 
insured.  Although  this  assiunption  is 
somewhat  arbitrary,  it  is  relied  on  for 
purposes  of  the  estimates  of  annual 
report  filer  biu-den  only  for  estimating  a 
variation  in  the  burden  expected  in 
completing  the  form.  The  Department 
welcomes  comments  on  the  data  and 
assumptions  used  in  developing  these 
estimates. 

The  resulting  breakdown  of 
arrangements  between  fully  insured  and 
not  fully  insured  is  shown  below: 


Total 

Fully 
in- 
sured 

Not 
fully 

in- 
sured 

Total 

2.678 

1,202 

1,476 

Multiemployer  ECE 
Multiple  employer 
non-collectively 
bargained  ERISA 

plans 

OttierMEWA  

36 

642 
2,000 

1 

201 
1,000 

35 

441 
1.000 
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Completing  the  MEWA  Annual 
Reporting  Form 

Completion  of  this  two-page  form  is 
expected  to  require  between  2  hours  and 
50  minutes  to  3  hours  and  35  minutes. 
This  estimate  assiunes  that  all  filers  will 
require  an  average  of  two  hours  to 
familiarize  themselves  with  the  form 
and  read  the  instructions,  particularly  in 
the  first  years  following  implementation 
of  the  filing  requirement.  The 
identifying  information  in  Parts  I  and  II 
of  the  form  and  the  signature  block 
would  be  expected  to  require  a  limited 
amount  of  time  to  complete. 

The  most  variable  portion  of  the  form 
is  expected  to  be  Part  III,  which 
includes  information  concerning  the 
locations  in  which  the  arrangement  does 
business,  and  its  funding  arrangements 
and  licensing  status  in  those  locations. 
The  amount  of  information  to  be  entered 
here  will  vary  directly  with  the  number 
of  States  in  which  an  entity  operates. 
The  degree  of  this  variation  is  expected 
to  be  great,  as  some  of  the  arrangements 
which  will  file  are  known  to  be  State- 
specific,  while  others  are  national  in 
scope. 

Time  required  to  complete  this 
segment  of  the  form  is  also  expected  to 
vary  with  the  funding  arrangement  of 
the  entity  in  any  given  State,  and  with 
the  State's  licensing  requirements. 
Entities  which  are  fully  insured  in  the 
States  in  which  they  operate  would  be 
expected  to  require  little  time  to 
complete  the  section  because  those 
entities  are  believed  to  be  least  likely  to 
require  licensiu'e  by  a  State.  Those 
entities  which  are  either  partially  or 
fully  self-funded  and  which  operate  in 
States  in  which  they  are  required  to  be 
licensed  are  expected  to  require  the 
greatest  amount  of  time  to  complete  this 
section.  The  range  of  completion  time 
assumed  for  this  segment  (from  30 
minutes  to  an  hour)  is  intended  to  allow 
for  this  variation. 

The  Department  is  aware  that  the 
States  have  implemented  a  range  of 
regulatory  requirements  for  both 
MEW  As  and  health  plans  sponsored  by 
associations  which  are  self-funded  and 
conducting  business  in  their 
jurisdictions.  These  requirements  range 
from  registration  to  full  compliance 
with  all  of  the  solvency,  rating,  and 
other  requirements  of  the  State 
insurance  code.  The  information  that 
could  be  provided  by  the  States,  if 
collected  directly  from  them,  would 
include  only  those  arrangements  which 
are  aware  of  the  requirements  in  the 
State  or  States  in  which  they  do 
business,  and  which  have  elected  to 
comply  with  those  requirements.  From 
time  to  time  States  still  report  being 


unaware  of  MEWAs  operating  within 
their  jurisdictions,  or  in  neighboring 
States  but  covering  consiuners  in  their 
jurisdictions,  imtil  problems  are 
reported. 

With  respect  to  Part  IV  of  the  form, 
the  Department  assumed  a  15  to  30 
minute  completion  time  depending 
again  on  whether  or  not  an  arrangement 
is  fully  insiu^d.  Fully  insured 
arrangements  are  expected  to  be  readily 
aware  of  their  compliance  with  the 
specified  aspects  of  Part  7  of  ERISA 
because  their  insurance  contracts  will  in 
most  cases  have  been  amended  to  bring 
them  into  compliance.  Those 
arrangements  which  may  not  have 
considered  the  status  of  their 
compliance  with  these  requirements 
may  require  additional  time  to  answer 
the  questions.  No  estimate  of  the  time  to 
respond  to  the  question  concerning 
litigation  or  enforcement  proceedings  is 
made  because  rate  of  litigation  among 
all  plans  in  general  is  believed  to  be 
low.  While  positive  responses  to  this 
question  are  expected  to  be  useful  in 
assessing  compliance  with  Part  7,  the 
frequency  of  positive  responses  among 
the  small  group  of  filers  is  expected  to 
be  very  low. 

Based  upon  its  experience  with  many 
types  of  multiple  employer  group  health 
plans  and  other  arrangements,  the 
Department  has  assumed  for  its 
estimates  of  burden  under  the 
Paperwork  Reduction  Act  that  90 
percent  of  plans  and  arrangements  will 
purchase  services  to  meet  the  filing 
requirement  rather  than  complete  the 
form  in-house.  Because  these 
arrangements  by  definition  include  at 
least  two  employers  which  are  unrelated 
by  ownership  and  which  may  or  may 
not  be  related  by  trade  or  industry,  an 
entity  which  is  separate  from  the 
arrangement  typically  handles 
administrative  duties  for  the 
arrangement.  This  may  be  the 
association  or  subsidiary  of  the 
association  in  the  case  of  a  plan 
sponsored  by  a  trade  association,  or  a 
third  party  administrator.  This  entity  is 
commonly  compensated  for  services 
such  as  billing  employers,  processing 
claims,  or  marketing  the  arrangement  to 
other  employers,  by  the  plan  or  by  the 
participating  employers,  through  an 
assessment  to  the  premium  or  other 
contribution  collectedfitjm  the 
employers.  It  is  believed  that  the  filing 
would  be  completed  by  this  separate 
entity  and  that  the  entity  would  be 
compensated  for  this  service.  This 
assumption  has  no  implication  with 
respect  to  the  person  or  entity  obligated 
to  file  the  form.  The  assumption  is 
intended  to  provide  an  estimate  of  the 
cost  of  filing  based  on  the  entity 


expected  as  a  practical  matter  to 
perform  the  tasks  required  by  the  form. 

In  developing  the  cost  of  preparation 
of  the  form,  the  Department  has 
assumed  a  professional  rate  for  a 
financial  manager  of  approximately  $50 
per  hour.  Copying  and  mailing  is 
estimated  to  require  1  minute  at  a 
clerical  rate  of  $15  per  hour  plus  $0.38 
for  mailing  and  materials.  Electronic 
filing  of  the  form  is  under  consideration, 
but  has  not  been  reflected  in  these 
estimates.  The  Department  requests 
conunents  on  the  assumptions  used  in 
this  analysis. 

In  the  Department's  view,  the  filing 
requirement  will  not  require  the 
maintenance  of  records  which  were  not 
already  maintained  by  the  MEWA  in  the 
ordinary  course  of  its  business. 

Type  of  Review:  New. 

Agency:  U.S.  Department  of  Labor, 
Pension  and  Welfare  Benefits 
Administration. 

Titles:  Annual  Report  for  Multiple 
Employer  Welfare  Arrangements  and 
Entities  Claiming  Exception  (Form  M- 

1). 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

OMB  Number:  1210-NEW. 

Frequency  of  Response:  Annually. 

Respondents:  2,678. 

Responses:  2,678. 

Estimated  Burden  Hours:  874. 

Estimated  Annual  Cost  (Operating 
and  Maintenance):  $  394.300. 

Comments  submitted  with  respect  to 
this  information  collection  request  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq]  (RFA)  imposes 
certain  requirements  with  respect  to 
Federal  rules  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.)  and 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  an  agency  determines  that  a 
proposed  rule  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  603  of  the  RFA  requires  that  the 
agency  present  an  initial  regulatory 
flexibility  analysis  at  the  time  of  the 
publication  of  the  notice  of  proposed 
rulemaking  describing  the  impact  of  the 
rule  on  small  entities  and  seeking  public 
conunent  on  such  impact.  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

Because  these  rules  are  being  issued 
as  interim  final  rules  and  not  as  a  notice 
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of  proposed  i  ulemaking,  the  RFA  does 
not  apply  and  the  Department  is  not 
required  to  ei  ther  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  ni  imber  of  small  businesses 
or  conduct  a  -egidatory  flexibility 
analysis.  Nevprtheless,  the  Department 
has  considen  d  the  likely  impact  of  this 
interim  rule  en  small  entities,  and 
believes  the  r  jle  will  not  have  a 
significant  m  pact  on  a  substantial 
number  of  so:  all  entities.  The  reasons 
for  this  concl  ision  are  explained  in  the 
discussion  wi  lich  follows. 

For  purposi  ss  of  this  discussion,  the 
Department  has  deemed  a  small  entity 
to  be  an  employee  benefit  plan  with 
fewer  than  100  participants.  The  basis  of 
this  definitioi  i  is  found  in  section 
104(a)(2)  of  E  USA,  which  permits  the 
Secretary  of  L  abor  to  prescribe 
simplified  aniual  reports  for  pension 
plans  which  <  over  fewer  than  100 
participants. !  'or  this  piupose,  it  is 
assumed  that  iarrangements  with  fewer 
than  100  participants  and  which  are  (1) 
multiemployar  collectively  bargained 
group  health  plans  originated  within  the 
last  three  yeats,  (2)  non-collectively 
bargained  multiple  employer  group 
health  plans,  jr  (3)  other  multiple 
employer  arrs  ngements  which  provide 
medical  bene  its,  are  small  plans. 

PWBA  belii  ves  that  assessing  the 
impact  of  this  proposed  rule  on  small 
plans  is  an  ap  propriate  substitute  for 
evaluating  th(  effect  on  small  entities  as 
that  term  is  d(  fined  in  the  RFA.  As 
explained  ear  ier,  it  is  estimated  that 
2,678  plans  and  arrangements  will  file 
the  MEWA  ai  nual  reporting  form.  Of 
the  total  num  )er  of  Form  5500  filers 
included  in  tl  is  total,  the  number  of 
plans  with  fe\/er  than  100  participants 
is  estimated  a  257,  or  about  11  percent. 
This  number  i  nay  be  slightly 
understated  b  jcause  data  from  Form 
5500  filings  were  used  to  develop  the 
estimate  of  multiple  employer  group 
health  plans  v  fhich  fall  within  the 
definition  of  a  "welfare  plan"  for 
purposes  of  ERISA.  That  data  generally 
excludes  welfare  plans  with  fewer  than 
100  participai  ts  which  are  either 
unfunded  or  f  ally  insured  due  to  this 
group's  exemj  ition  from  filing 
requirements. 

Considerati  )n  of  the  number  of  small 
plans  affected  by  this  filing  requirement 
is  more  mean:  ngful  in  the  context  of  the 
total  number  ( if  small  private  group 
health  plans  estimated  to  exist.  Based 
on  the  health  :overage  reported  in  the 
Employee  Bei  efits  Supplement  to  the 
1993  Current  'opulation  Survey,  and  a 
1993  Small  Business  Administration 
survey  of  retit  ement  and  other  benefit 
coverages  in  small  firms,  it  is  estimated 
that  there  are  ipproximately  2.6  million 


private  group  health  plans  with  fewer 
than  100  participants.  As  such,  even  if 
all  of  the  potential  filers  of  this  form 
were  small  plans,  only  one-tenth  of  one 
percent  of  small  group  health  plans 
would  be  affected  by  this  requirement. 

It  is  expected,  however,  that  a  very 
small  number  of  these  arrangements 
will  have  fewer  than  100  participants. 
By  their  nature,  the  affected 
arrangements  must  involve  at  least  two 
employers,  which  decreases  the 
likelihood  of  coverage  of  fewer  than  100 
participants.  Also,  underlying  goals  of 
the  formation  of  these  arrangements, 
such  as  gaining  purchasing  and 
negotiating  power  through  economies  of 
scale,  improving  administrative 
efficiencies,  and  gaining  access  to 
additional  benefit  design  features,  are 
not  as  readily  accomplished  if  the  group 
of  covered  lives  remains  small.  Finally, 
although  an  average  provides  no  insight 
into  the  number  of  arrangements  which 
have  fewer  than  100  participants,  it  may 
still  be  noted  that  the  average  number  of 
participants  per  arrangement  in  the  data 
examined  to  estimate  the  number  of 
potential  filers  appeared  to  be  between 
2,500  and  3,000. 

It  is  known,  however,  that  the 
employers  typically  involved  in  these 
arrangements  are  small  (that  is,  have 
fewer  than  500  employees,  which  is 
generally  consistent  with  the  definition 
of  small  entity  found  in  regulations 
issued  by  the  Small  Business 
Administration  (13  CFR  §  121.201)).  For 
example,  RWJF  data  referenced  earlier 
show  that  12  million  employees  at 
836,000  establishments  indicated  they 
obtained  coverage  through  pooled 
purchasing  arrangements.  This  averages 
just  over  14  employees  per 
establishment.  Further,  while  some 
employers  of  500  or  more  employees 
may  be  included  in  multiple  employer 
arrangements  providing  health  benefits, 
groups  of  this  size  are  typically 
considered  large  enough  to  realize  the 
advantages  of  economies  of  scale  on 
their  own.  It  can  generally  be  assumed, 
therefore,  that  nearly  all  employers 
participating  in  these  arrangements  are 
small.  The  number  of  small  employers 
assumed  to  be  affected  is  836,000. 

The  total  annual  cost  of  the  filing 
requirement  is  estimated  at  $437,400. 
The  filing  requirement  applies  to  the 
administrator  of  the  estimated  2,678 
plans  or  arrangements,  and  is  expected 
to  cost  an  average  of  about  $164  per 
plan  or  arrangement.  If  this  amount 
were  passed  on  directly  to  the 
employers  assumed  to  participate  in 
these  arrangements,  their  additional  cost 
would  amoimt  to  about  $0.50  per  year 
on  average. 


It  is  expected  that  this  requirement 
will  be  satisfied  by  professional  staff  of 
an  entity  that  provides  administrative 
services  to  the  group  health  plan  or 
arrangement  under  an  existing 
agreement.  Entities  with  expertise  in 
management,  accounting,  and  benefits 
administration  are  often  either  formed 
by  the  group  of  employers  for  the 
purpose  of  managing  a  group  he^th 
plan,  or  are  responsible  for  establishing 
the  plan  or  arrangement  and  making  it 
available  to  the  employers. 

No  federal  rules  have  been  identified 
that  duplicate,  overlap,  or  conflict  with 
this  interim  final  rule.  The  Department 
has  considered  a  number  of  reporting 
formats,  and  has  proposed  a  form 
intended  to  collect  only  the  information 
necessary  to  assess  compliance  with 
Part  7  of  ERISA  as  simply  as  possible, 
given  the  complexities  of  these 
arrangements  and  the  regulatory 
framework  in  which  they  operate.  The 
design  of  the  form,  which  requires 
reporting  by  arrangements  rather  than 
employers  participating  in  the 
arrangements,  limits  the  number  of 
filers  which  will  be  required  to  comply 
with  the  requirement.  Compliance 
guides  have  been  made  part  of  the 
report  package  for  the  purpose  of 
lessening  the  time  required  to  assess 
compliance,  and  assisting  the 
arrangements  in  achieving  compliance 
where  additional  action  is  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  interim  final  rule  being  issued 
here  is  subject  to  the  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.)  and  has  been  transmitted  to 
Congress  and  the  Comptroller  General 
for  review. 

Unfunded  Mandates  Reform  Act 

Because  these  rules  are  issued  as 
interim  final  rules  and  not  as  a  notice 
of  proposed  rulemaking,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4)  does  not  apply.  However, 
consistent  with  the  policy  embodied  in 
the  Unfunded  Mandates  Reform  Act, 
this  interim  final  rule  does  not  include 
any  federal  mandate  that  may  result  in 
expenditures  by  State,  local,  or  tribal 
governments,  or  the  private  sector, 
which  may  impose  an  aimual  biuden  of 
$100  million. 

Statutory  Authority 

Sec.  29  U.S.C.  1024,  1027,  1059,  1132(c)(5), 
1135,  1171-1173,  1181-1183,  1191-1194; 
Sec.  101,  Pub.  L.  104-191,  101  Stat.  1936  (29 
U.S.C.  1181);  Secretary  of  Labor's  Order  No. 
1-87,  52  PR  13139,  April  21,  1987. 
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List  of  Subjects  in  29  CFR  Part  2510 

Employee  benefit  plans,  Employee 
Retirement  Income  Security  Act, 
Multiple  Employer  Welfare 
Arrangements,  Pension  and  Welfare 
Benefit  Administration,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble.  Part  2520  of  Chapter  XXV  of 
Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2520— [AMENDED] 

1.  The  authority  for  Part  2520  is 
revised  to  read: 

Authority:  Sees.  101,  102. 103,  104,  105. 
109,  110,  111(b)(2),  111(c),  502(c)(5).  505, 
701-703,  711-713,  731-734  Pub.  L.  93-406, 
88  Stat.  840-852  and  894  (29  U.S.C.  1021- 
1025,  1029-1031,  1135,  1171-1173.  1181- 
1183, 1191-1194),  as  amended  by  Pub.  L. 
104-191,  101  Stat.  1936  and  Pub'  L.  104-204, 
101  Stat.  2944;  Secretary  of  Labor's  Order  No. 
27-74, 13-76,  1-87,  and  Labor  Management 
Services  Administration  Order  2-6. 

Sections  2520.102-3,  2520.104b-l 
and  2520.1 04b-3  are  also  issued  under  • 
sec.  101(a),  (c)  and  (g)(4)  of  Pub.  L.  104- 
191, 110  Stat.  1936,  1939,  1951  and 
1955  and  sec.  603  of  Pub.  L.  104-204, 
110  Stat.  2935  (29  U.S.C.  1185  and 
1191c). 

2.  Part  2520  is  amended  by  adding 
§2520.101-2  to  read: 

§2520.101-2    Annual  reporting  by  muttiple 
employer  welfare  arrangements  and  certain 
ottier  entitles  offering  or  providing 
coverage  for  medical  care  to  the  employees 
of  two  or  more  employers. 

(a)  Basis  and  scope.  Section 
101(g){h}  1  of  the  Act  permits  the 
Secretary  of  Labor  to  require,  by 
regulation,  multiple  employer  welfare 
arrangements  (MEW As)  providing 
benefits  that  consist  of  medical  care 
(within  the  meaning  of  section  733(a)(2) 
of  the  Act),  and  that  are  not  group 
health  plans,  to  report,  not  more 
fi-equently  than  annually,  in  such  form 
and  manner  as  the  Secretary  may 
require,  for  the  purpose  of  determining 
the  extent  to  which  the  requirements  of 
part  7  of  the  Act  are  being  carried  out 
in  connection  with  such  benefits. 
Section  734  of  the  Act  provides  that  the 
Secretary  may  promulgate  such 
regulations  as  may  be  necessary  or 
appropriate  to  carry  out  the  provisions 
of  part  7  of  the  Act.  This  section  sets  out 


1  Section  1421(d)(1)  of  the  Small  Business  |ob 
Protection  Act  of  1996  (Pub.  L.  104-188)  created  a 
new  section  101(g)  of  ERISA  relating  to  Simple 
Retirement  Accounts.  Subsequently,  section 
101(e)(1)  of  HIPAA  also  created  a  new  section 
101(g)  of  ERISA  relating  to  N4EWA  reporting. 
Accordingly,  when  referring  to  section  101(g)  of 
ERISA  relating  to  MEWA  reporting,  this  document 
cites  section  101(g){h)  of  ERISA. 


requirements  for  annueil  reporting  by 
MEWAs  that  provide  benefits  that 
consist  of  medical  care  and  by  certain 
entities  that  claim  not  to  be  a  MEWA 
solely  due  to  the  exception  in  section 
3{40)(A)(i)  of  the  Act  (Entities  Claiming 
Exception  or  ECEs).  These  requirements 
apply  regardless  of  whether  the  MEWA 
or  ECE  is  a  group  health  plan. 

(b)  Definitions.  As  used  in  this 
section,  the  following  definitions  apply: 

Administrator  means — 

(1)  The  person  specifically  so 
designated  by  the  terms  of  the 
instrument  luider  which  the  MEWA  or 
ECE  is  operated; 

(2)  If  the  MEWA  or  ECE  is  a  group 
health  plan  and  the  administrator  is  not 
so  designated,  the  plan  sponsor  (as 
defined  in  section  3(16)(B)  of  the  Act); 
or 

(3)  In  the  case  of  a  MEWA  or  ECE  for 
which  an  administrator  is  not 
designated  and  a  plan  sponsor  cannot  be 
identified,  the  person  or  persons 
actually  responsible  (whether  or  not  so 
designated  imder  the  terms  of  the 
instrument  under  which  the  MEWA  or 
ECE  is  operated)  for  the  control, 
disposition,  or  management  of  the  cash 
or  property  received  by  or  contributed 
to  the  MEWA  or  ECE,  irrespective  of 
whether  such  control,  disposition,  or 
management  is  exercised  directly  by 
such  person  or  persons  or  indirectly 
through  an  agent,  custodian,  or  trustee 
designated  by  such  person  or  persons. 

Entity  Claiming  Exception  (ECE) 
means  an  entity  that  claims  it  is  not  a 
MEWA  due  to  the  exception  in  section 
3(40)(A)(i)  of  the  Act.  (hi  general,  this 
exception  is  for  entities  that  are 
established  and  maintained  under  or 
pursuant  to  one  or  more  agreements  that 
the  Secretary  finds  to  be  collective 
bargaining  agreements). 

Group  Health  plan  means  a  group 
health  plan  within  the  meaning  of 
section  733(a)  of  the  Act  and 
§2590.701-2. 

Health  insumnce  issuer  means  a 
health  insurance  issuer  within  the 
meaning  of  section  733(b)(2)  of  the  Act 
and  §  2590.701-2. 

Medical  care  means  medical  care 
within  the  meaning  of  section  733(a)(2) 
of  the  Act  and  §  2590.701-2. 

Multiple  employer  welfare 
arrangement  (MEWA)  means  a  multiple 
employer  welfare  arrangement  within 
the  meaning  of  section  3(40)  of  the  Act. 

Origination  means  the  occurrence  of 
any  of  the  following  three  events  (and 
a  MEWA  or  ECE  is  considered  to  have 
been  originated  when  any  of  the 
following  three  events  occurs) — 

(1)  The  MEWA  or  ECE  first  begins 
offering  or  providing  coverage  for 
medical  care  to  the  employees  of  two  or 


more  employers  (including  one  or  more 
self-employed  individuals); 

(2)  The  MEWA  or  ECE  begins  offering 
or  providing  coverage  for  medical  care 
to  the  employees  of  two  or  more 
employers  (including  one  or  more  self- 
employed  individuals)  after  a  merger 
with  another  MEWA  or  ECE  (unless  all 
of  the  MEWAs  or  ECEs  that  participate 
in  the  merger  previously  were  last 
originated  at  least  three  years  prior  to 
the  merger);  or 

(3)  The  number  of  employees 
receiving  coverage  for  medical  care 
under  the  MEWA  or  ECE  is  at  least  50 
percent  greater  than  the  number  of  such 
employees  on  the  last  day  of  the 
previous  calendar  year  (unless  the 
increase  is  due  to  a  merger  with  another 
MEWA  or  ECE  under  which  all  MEWAs 
and  ECEs  that  participate  in  the  merger 
were  last  originated  at  least  three  years 
prior  to  the  merger). 

(c)  Persons  required  to  report — (1) 
General  rule.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  the 
following  persons  are  required  to  report 
under  this  section — 

(i)  The  administrator  of  a  MEWA  that 
offers  or  provides  benefits  consisting  of 
medical  care,  regardless  of  whether  the 
entity  is  a  group  health  plan;  and 

(ii)  The  administrator  of  an  ECE  that 
offers  or  provides  benefits  consisting  of 
medical  care  during  the  first  three  years 
after  the  ECE  is  originated. 

(2)  Exception.  Nothing  in  this 
paragraph  (c)  shall  be  construed  to 
require  reporting  under  this  section  by 
the  administrator  of  a  MEWA  or  ECE  if 
the  MEWA  or  ECE  is  licensed  or 
authorized  to  operate  as  a  health 
insurance  issuer  in  every  State  in  which 
it  offers  or  provides  coverage  for 
medical  care  to  employees. 

(3)  Construction.  For  purposes  of  this 
section,  the  following  rules  of 
construction  apply — 

(i)  Whether  or  not  an  entity  is  a 
MEWA  or  ECE  is  dCTermined  by  the 
administrator  acting  in  good  faith. 
Therefore,  if  an  administrator  makes  a 
good  faith  determination  at  the  time 
when  a  filing  under  this  section  would 
otherwise  be  required  that  the  entity  is 
maintained  pursuant  to  one  or  more 
collective  bargaining  agreements,  the 
entity  is  an  ECE,  and  the  administrator 
of  the  ECE  is  not  required  to  file  if  its 
most  recent  origination  was  more  than 
three  years.  Even  if  the  entity  is  later 
determined  to  be  a  MEWA,  filings  are 
not  required  prior  to  the  determination 
that  the  entity  is  a  MEWA  if  at  the  time 
the  filings  were  otherwise  due,  the 
administrator  made  a  good  faith 
determination  that  the  entity  was  an 
ECE.  However,  filings  are  required  for 
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the  form  must  be  filed  no  later  than  the 
next  business  day. 

(ii)  Transition  rule  for  Year'2000 
filings.  For  the  year  1999  period  to  be 
reported,  a  completed  copy  of  the  Form 
M-1  is  required  to  be  filed  no  later  than 
May  1,  2000. 

(iii)  Special  rule  requiring  a  90-Day 
Origination  Report  when  a  MEWA  or 
ECE  is  originated — (A)  In  general. 
Subject  to  paragraph  (e)(2)(ii)(B)  of  this 
section,  when  a  MEWA  or  ECE  is 
originated,  the  administrator  of  the 
MEWA  or  ECE  is  also  required  to  file  a 
completed  copy  of  the  Form  M-1  within 
90  days  of  the  origination  date  (imless 
90  days  after  the  origination  date  is  a 
Saturday,  Sunday,  or  federal  holiday,  in 
which  case  the  form  must  be  filed  no 
later  than  the  next  business  day). 

(B)  Exceptions.  [1)  Paragraph 
(d)(2)(ii)(A)  of  this  section  does  not 
apply  if  the  origination  occurred 
between  October  1  and  December  31. 

(2)  Paragraph  (d)(2)(ii){A)  of  this 
section  does  not  apply  before  May  1 , 
2000.  Therefore,  for  an  entity  that  is 
originated,  for  example,  on  January  1, 
2000,  no  90-day  origination  report  is 
required.  Nonetheless,  for  an  entity 
originated,  for  example,  on  April  1, 
2000,  a  90-day  origination  report  is 
required  to  be  completed  and  filed  no 
later  than  June  30,  2000. 

(iv)  Extensions.  An  extension  may  be 
granted  for  filing  a  report  if  the 
administrator  complies  with  the 
extension  procedure  prescribed  in  the 
Instructions  to  the  Form  M-1 . 

(f)  Filing  address.  A  completed  copy 
of  the  Form  M-1  is  filed  with  the 
Secretary  by  sending  it  to  the  address 
prescribed  in  the  Instructions  to  the 
Form  M-1.  ^ 

(g)  Civil  penalties  and  procedures.  For 
information  on  civil  penalties  under 
section  502(c)(5)  of  the  Act  for  persons 
who  fail  to  file  the  information  required 
under  this  section  (including  a 
transition  rule  applicable  to  filings  due 
in  the  year  2000),  see  §  2560.502c-5.  For 
information  relating  to  administrative 
hearings  and  appeals  in  connection  with 
the  assessment  of  civil  penalties  under 
section  502(c)(5)  of  the  Act.  see 

§  2570.90  et  seq. 

(h)  Examples.  The  rules  of  this  section 
are  illustrated  by  the  following 
examples: 

Example  1 .  (i)  MEWA  A  began  offering 
coverage  for  medical  care  to  the  employees 
of  two  or  more  employers  July  1, 1989  (and 
continuous  to  offer  such  coverage).  MEWA  A 
does  not  claim  the  exception  under  section 
3(40)(A)(i}  of  ERISA. 

(ii)  In  this  Example  1,  the  administrator  of 
MEWA  A  must  file  a  completed  copy  of  the 
Form  M-1  by  May  1,  2000.  Furthermore,  the 
administrator  of  MEWA  A  must  file  the  Form 
M-1  annually  by  every  March  1  thereafter. 


Example  2.  (i)  ECE  B  began  offering 
coverage  for  medical  care  to  the  employees 
of  two  or  more  employers  on  January  1,  1992. 
ECE  B  has  not  been  involved  in  any  mergers 
and  in  1999  the  number  of  employees  to 
which  ECE  B  provides  coverage  for  medical 
care  is  not  at  least  50  percent  greater  than  the 
number  of  such  employees  on  December  31, 
1998. 

(ii)  In  this  Example  2,  ECE  B  was 
originated  was  on  January  1,  1992  has  not 
been  originated  since  then.  Therefore,  the 
administrator  of  ECE  B  is  not  required  to  file 
a  Form  M-1  on  May  1 ,  2000  because  the  last 
time  the  ECE  B  was  originated  was  January 
1, 1992  which  more  than  3  years  prior  to  May 
1.  2000. 

Example  3.  (i)  ECE  C  began  offering 
coverage  for  medical  care  to  the  employees 
of  two  or  more  employers  on  July  1,  1998. 

(ii)  In  this  Example  3,  the  administrator  of 
ECE  C  must  file  a  completed  copy  of  the 
Form  M-1  by  May  1,  2000  because  the  last 
date  A  was  originated  was  July  1, 1998, 
which  is  less  than  3  years  prior  to  the  May 
1,  2000  due  date.  Furthermore,  the 
administrator  of  ECE  C  must  file  a  year  2000 
annual  report  by  March  1,  2001  (because  July 
1,  1998  is  less  than  three  years  prior  to  March 
1,  2001).  However,  if  ECE  Cis  not  involved 
in  any  mergers  that  would  result  in  a  new 
origination  date  and  if  ECE  Cdoes  not 
experience  a  growth  of  50  percent  or  more  in 
the  number  of  employees  to  which  ECE  C 
provides  coverage  from  the  last  day  of  the 
previous  calendar  year  to  any  day  in  the 
current  calendar  year,  then  no  Form  M-1 
report  is  required  to  be  filed  after  March  1, 
2001. 

Example  4.  (i)  MEWA  D  begins  offering 
coverage  to  the  employees  of  two  or  more 
employers  on  January  1,  2000.  MEWA  D  is 
licensed  or  authorized  to  operate  as  a  health 
insurance  issuer  in  every  State  in  which  it 
offers  coverage  for  medical  care  to 
employees. 

(ii)  In  this  Example  4,  the  administrator  of 
MEWA  D  is  not  required  to  file  Form  M-1 
on  May  1.  2000  because  it  is  licensed  or 
authorized  to  operate  as  a  health  insurance 
issuer  in  every  State  in  which  it  offers 
coverage  for  medical  care  to  employees. 

Example  5.  (i)  MEWA  E  is  originated  on 
September  1,2000. 

(ii)  In  this  Example  5,  because  MEWA  E 
was  originated  on  September  1,  2000.  the 
administrator  of  MEWA  E  must  file  a 
completed  copy  of  the  Form  M-1  on  or 
before  November  30,  2000  (which  is  90  days 
after  the  origination  date).  In  addition,  the 
administrator  of  MEWA  Emust  file  a 
completed  copy  of  the  Form  M-1  annually  by 
every  March  1  thereafter. 

(i)  Compliance  dates — (1)  Subject  to 
paragraph  (i)(2)  of  this  section,  reports 
filed  piu-suant  to  this  reporting 
requirement  are  first  due  by  May  1 , 
2000.  (Therefore,  on  May  1,  2000,  filings 
are  due  with  respect  to  MEW  As  or  ECEs 
that  provided  coverage  in  calendar  year 
1999.) 

(2)  90-Day  Origination  Reports 
(described  in  paragraph  (e)(2)(ii)  of  this 
section)  are  first  due  by  May  1,  2000. 
Therefore,  for  an  entity  that  is 
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originated,  for  example,  on  January  1, 
2000,  no  90-day  origination  report  is 
required.  Nonetheless,  for  an  entity 
originated,  for  example,  on  April  1, 


2000,  a  90-day  origination  repoit  is 
required  to  be  completed  and  filed  no 
later  than  Jime  30,  2000. 


Signed  at  Washington,  IXZ,  this  4th  day  of 
February  2000. 
Leslie  B.  Kramerich, 

Acting  Assistant  Secretary,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor. 
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199<  FormM-1 


ME  VA/ECE  Form 

This  Ftrm  is  Open  lo  PuMk 
Inspection 


Annual  Report  for  Multiple  Employer  Welfare 

Arrangements  (MEWAs) 

and  Certain  Entities  Claiming  Exception  (ECEs) 

This  report  is  required  (o  be  Tiled  under  section  101(g){h}  of  the 
Employee  Retirement  Income  Security  Act  of  1974  and  29  CFR  2520. 101  -2.    , 
>  See  separate  instructions  before  completing  this  form 


OMB  No.  1210-xxxx 


Department  of  Labor 

Pension  and  Welfare  Benefits 

Administration 


PAIFiT 


ANNUAL  REPORT  IDENTIFICATION  INFORMATION 


Coniplet< 
Air 


either  Item  A  or  Itein  B.  as  applicable. 


ths 


is  an  annual  report,  specify  whether  it  is  for: 
( /)  Q  The  1999  calendar  year:  or 
(2)  o  The  fiscal  year  beginning 


and  ending 


B  If  tif  s  is  a  special  filing,  specify  whether  it  is: 

(/)    a      A  90-day  origination  report: 
(2)    D      An  amended  report;  or 
(3/    □      A  request  for  an  extension. 


FAJF.'::' 


MEW  A  OR  ECE  IDENTIFICATION  INFORMATION 


la     Na  Tie  and  address  of  the  MEWA  or  ECE 


2a     Na  ne  and  address  of  the  administrator  of  the  MEWA  or  ECE 


3a     Na  ne  and  address  of  the  entity  sponsoring  the  MEWA  or  ECE 


1  b     Telephone  number  of  the  ME W A  or  ECE 


Ic      Employer  Identification  Number  (EIN) 


Id     Plan  Number  (PN) 


2b     Telephone  number  of  the  administrator 


2c      Employer  Identification  Number  (EIN) 


3b     Telephone  number  of  the  sponsor 


REGISTRATION  INFORMATION 


3c      Employer  Identification  Number  (EIN) 


4   Specify 


the  most  recent  date  the  MEWA  or  ECE  was  originated 


5  Comple  e  the  following  chart.   (See  Instructions  for  Item  S) 


Enter  all 

where  thi 
offers  or 
provides 
coverage 


States 
entity 


5b 


Is  the  entity  a 
licensed  health 
insurance 
issuer  in  this 
Suie.' 


a  Yes     D  No 


□  Yes     o  No 


a  Yes     a  No 


□  Yes     D  No 


If  you  answer 
"yes"  to  5b. 
list  any 
NAIC 
number. 


5d 


If  you  answer 
"no,"  to  5b,  is 
the  entity 
fully-insured? 


a  Yes     D  No 


□  Yes     □  No 


a  Yes     a  No 


a  Yes     D  No 


If  you  answer  "yes"  to 
5d.  enter  the  name  of 
the  insurer  and  its 
NAIC  number. 


sr 


Does  the  entity 
purchase  stop- 
loss  coverage? 


a  Yes     D  No 


a  Yes     a  No 


a  Yes     a  No 


a  Yes     D  No 


If  you  answer  "yes" 
to  Sf ,  enter  the 
name  of  the  stop- 
loss  insurer  and  its 
NAIC  number. 


You  may  a  tach  additional  pages  if  necessary. 


For  PaperVork  Reduction  Act  Notice,  see  page  I  of  the  instnictioas. 


Form  M-1 
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Form  M-1 


Ji^i2 


6  Of  the  Sutes  identified  in  Item  5a,  list  those  States  in  which  the  MEWA  or  ECE  conducted  20  percent  or  more  of  its  business  (based  on  the 
number  of  participants  receiving  coverage  for  medical  care  under  the  MEWA  or  ECE). 


7   Total  number  of  participants  covered  under  the  MEWA  or  ECE 


JPAETIIV 


INFORMATION  FOR  COMPLIANCE  WITH  PART  7  OF  ERISA 


8a     Has  the  MEWA  or  ECE  been  involved  in  any  litigation  or  enforcement  proceedmg  in  which  noncompliaiKe  with  any  provision  of  Part  7 
of  Subtitle  B  of  Title  I  of  ERISA  was  alleged?  Answer  for  the  year  to  which  this  filing  applies  and  any  time  since  then  up  to  the  date  of 
completing  this  form.  Answer  "Yes"  for  any  State,  federal,  administrative  litigation  or  enforcement  proceeding,  whether  the  allegation 
concerns  a  provision  under  Part  7  of  ERISA,  a  corresponding  provision  under  the  Internal  Revenue  Code  or  Public  Health  Service  Act.  a 
breach  of  any  duty  under  Title  I  of  ERISA  if  the  underlying  violation  relates  to  a  requirement  under  Part  7  of  ERISA,  or  a  breach  of  a 
contractual  obligation  if  the  contract  provision  relates  to  a  requirement  under  Part  7  of  ERISA.  (The  instructions  to  this  form  contain 
additional  information  that  may  be  helpful  in  answering  this  question.)     >    a  Yes  o  No 

8b     If  you  answered  "Yes"  to  Item  8a,  identify  each  litigation  or  enforcement  proceeding.   With  respect  to  each,  include:  (1)  the  case  number 
(if  any),  (2)  the  date,  (3)  the  nature  of  the  proceedings,  (4)  the  court,  (5)  all  panies  (for  example,  plaintiffs  and  defendants  or  petitioners 
and  respondents),  and  (6)  the  disposition.  You  may  answer  this  question  by  attaching  a  copy  of  the  complaint  with  the  disposition  of  the 
case  noted  in  the  upper  right  comer.   If  you  need  additional  space,  you  may  attach  additional  pages. 


9  Complete  the  following.  (Note:  The  instructions  to  this  form  contain  four  detailed  worksheets  which  nuy  be  helpful  in  completing  this 
item.  Please  read  the  instructions  carefully  before  answering  the  following  questions.) 


9a     Is  die  MEWA  or  ECE  in  compliance  widi  the  portability  provisions  of  the  Health  InsuraiKe  Portability  and  Accountability  Act  of 
1996  and  the  Department's  regulations  issued  thereunder?  (See  Worksheet  A)     >    o  Yes  o  No  D  N/A 

9b     Is  the  MEWA  or  ECE  in  compliance  with  the  Mental  Health  Parity  Act  of  1996  and  the  Department's  regulations  issued 

thereunder?  (See  Worksheet  B)     >•    n  Yes  o  No  o  N/A 

9c     Is  the  MEWA  or  ECE  in  compliaiKe  with  the  Newborns'  and  Mothers'  Healdi  Protection  Act  of  1996  and  the  Department's 

regulations  issued  thereunder?  (See  Worksheet  C)     >•    a  Yes  a  No  a  N/A 

9d     Is  the  MEWA  or  ECE  in  compliance  with  the  Women's  Health  and  Cancer  Rights  Act  of  1998? 

(See  Worksheet  D)    >■    □  Yes  D  No  o  N/A 


IF  MORE  SPACE  IS  REQUIRED  FOR  ANY  ITEM,  ATTACH  ADDITIONAL  SHEETS  THE  SAME  SIZE  AS  THIS  FORM. 


Caution:  Penalties  may  apply  in  the  case  of  a  late  or  incomplete  filing  of  this  report. 


Under  penally  of  perjury  and  other  penalties  set  forth  in  the  instructions,  I  declare  diat  I  have  examined  diis  report,  including  any 
accompanying  attachments,  and  to  the  best  of  my  knowledge  and  belief,  it  is  true,  correct,  and  complete. 


Signature  of  administrator ) 


Date>- 


Type  or  print  name  of  administrator  >_ 
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Departmt  nt 

Pension  ai  id 


of  Labor 

Welfare  Benefits  Administration 


Instructions  for  Form  M-1 

Annual  Report  for  Multiple  Employer  Welfare  Arrangements 
(MEWAs)  and  Certain  Entities  Claiming  Exception  (ECEs) 

ERISA  re  irs  to  the  Employee  Retirement  Income  Security  Act  of  1974 


Paperwa  rk  Reduction  Act  Notice 

We  ask  for  the  information  on  this  form  to  carry  out  the  law  as  specified  in  ERISA.  You  are 
required  t(  give  us  the  information.  We  need  it  to  determine  whether  the  MEWA  or  ECE  is 
operating  i  iccording  to  law.  You  are  not  required  to  respond  to  this  collection  of  information 
unless  it  d  splays  a  current,  valid  0MB  control  number. 

The  average  time  needed  to  complete  and  file  the  form  is  estimated  below.  These  times  will 
vary  dcpei^ing  on  individual  circumstances. 


Learning  about  the  law  or  the  form 

2hrs. 


SECTION  1 


Introduction 


1.1 

This  form 
section  I 
Employee 
of  1974,  as 
2520. 101 -: 


Contents 

The  instructions  are  divided  into  three 
main  sections. 

Section  I  Page 

1 . 1  Introduction    .' I 

1.2  Who  Must  File   1 

1.3  When  to  File 2 

1.4  Where  to  File 2 

1 .5  Penalties  2 

Section  2 

2. 1  Year  to  be  Reported    2 

2.2  90-Day  Origination  Report 3 

2.3  Signature  and  Date  3 

2.4  Amended  Report    3 

Sections 

3.1  Line-By-Line  Instructions    3 

3.2  Voluntary  Worksheets    6 


Preparing  tke  form 

SO  min.  -  I  hr  and  35  min. 


s  required  to  be  filed  under 
01  (g){h)*  and  section  734  of  the 
Retirement  Income  Security  Act 
amended  (ERISA)  and  29  CFR 


The  Depar  ment  of  Labor,  Pension  and 
Welfare  B«  nefits  Administration  (PWBA)  is 
committed  to  working  together  with 
administral  orsto  help  them  comply  with  this 
filing  requi  rement.  Filer's  guides,  which 
may  be  hel  >ful  in  filing  this  report  are 
available  by  calling  the  PWBA  toll-free 
publication  hotline  at  1-800-998-7542  and 
on  the  Into  net  at: 

http://www.dol.gov/dol/pwba.  If  you  have 
any  questic  ns  (such  as  whether  you  are 
required  to  file  this  report)  or  if  you  need 
any  assistai  ice  in  completing  this  report, 
please  call  he  PWBA  help  desk  at  (202) 
219-8818. 

All  Form  h  I- 1  reports  are  subject  to  a 
computeriz  id  review.  It  is,  therefore,  in  the 
filer's  best  Interest  that  the  responses 
accurately  leflect  the  circumstances  they 
were  desigi  led  to  report. 


Protection 
and  the 
Accountabi  I 
191)  create  1 
AccordingI  f. 
relates  to 
is  referred 
101(g){h) 


loth  the  Small  Business  Job 
^ct  of  1996  (Pub.  L.  104-188) 
Health  Insurance  Portability  and 
ityActof  l9%(Pub.  L.  104- 
a  new  section  101(g)  of  ERISA. 
.  section  101(g)  of  ERISA  that 
r^rting  by  certain  arrangements 
in  this  document  as  section 
ERISA. 


off 


1.2  Who  Must  File 

General  rules 

The  "administrator"  (defined  below)  of  a 
"multiple  employer  welfare  arrangement" 
(MEWA,  defined  below)  generally  must  file 
this  report  for  every  calendar  year,  or 
portion  thereof,  that  the  MEWA  offers  or 
provides  benefits  for  medical  care  to  the 
employees  of  two  or  more  employers 
(including  one  or  more  self-employed 
individuals).  The  administrator  of  an  "entity 
claiming  exception"  (ECE,  defined  below) 
must  file  the  report  each  year  for  the  three 
years  after  the  ECE  is  "originated"  (defined 
below).  (Warning:  An  ECE  may  be 
"originated"  more  than  once.  Each  time  an 
ECE  is  "originated,"  more  filings  are 
triggered.) 

However,  in  no  event  is  reporting  required 
by  the  administrator  of  a  MEWA  or  ECE  if 
the  MEWA  or  ECE  is  licensed  or  authorized 
to  operate  as  a  health  insurance  issuer  in 
every  State  in  which  it  offers  or  provides 
coverage  for  medical  care  to  employees. 

Accordingly,  subject  to  the  exception 
described  above  for  licensed  or  authorized 
health  insurance  issuers,  the  administrator  of 
a  MEWA  is  required  to  file  annually.  By 
contrast,  the  administrator  of  an  ECE  is 
required  to  file  for  three  years  following  an 
origination.  Whether  or  not  an  entity  is  a 
MEWA  or  ECE  is  determined  by  the 
administrator  acting  in  good  faith. 
Therefore,  if  an  administrator  makes  a  good 
faith  determination  at  the  time  of  the  filing 
that  the  entity  is  maintained  pursuant  to  one 
or  more  collective  bargaining  agreements, 
the  entity  is  an  ECE,  and  the  ECE  is  not 
required  to  file  because  its  most  recent 
origination  was  more  than  three  years  ago. 


then  a  filing  is  not  required.  Even  if  the 
entity  is  later  determined  to  be  a  MEWA, 
filings  are  not  required  prior  to  the 
determination  that  the  entity  is  a  MEWA  if 
at  the  time  the  filings  were  due,  the 
administrator  made  a  good  faith 
determination  that  the  entity  was  an  ECE. 
However,  filings  are  required  for  years  after 
the  determination  that  the  entity  is  a  MEWA. 

In  contrast,  while  an  administrator's  good 
faith  determination  that  an  entity  is  an  ECE 
may  eliminate  the  requirement  that  the 
administrator  of  the  entity  file  imder  this 
section  for  more  than  three  years  after  the 
entity's  origination  date,  the  administrator's 
determination  does  not  affect  the 
applicability  of  State  law  to  the  entity. 
Accordingly,  incorrectly  claiming  the 
exception  may  eliminate  the  need  to  file 
under  this  section,  if  the  claiming  of  the 
exception  is  done  in  good  faith.  However, 
the  claiming  of  the  exception  for  ECEs 
under  this  filing  requirement  does  not 
prevent  the  application  of  State  law  to  an 
entity  that  is  later  determined  to  be  a 
MEWA.  This  is  because  the  filing,  or  the 
failure  to  file,  under  this  section  does  not  in 
any  way  affect  the  application  of  State  law 
to  a  MEWA. 

Definition  of  "Administrator" 
For  purposes  of  this  form,  the 
"administrator"  is  the  person  specifically 
designated  by  the  terms  of  the  MEWA  or 
ECE.  However,  if  the  MEWA  or  ECE  is  a 
group  health  plan  and  the  administrator  is 
not  so  designated,  the  plan  sponsor  (as 
defined  in  section  3(  1 6KB)  of  ERISA)  is  the 
administrator.  Moreover,  in  the  case  of  a 
MEWA  or  ECE  for  which  an  administrator 
is  not  designated  and  a  plan  sponsor  cannot 
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be  identified,  the  administrator  is  the  person 
or  persons  actually  responsible  (whether  or 
not  so  designated  under  the  terms  of  the 
MEWA  or  ECE)  for  the  control,  disposition, 
or  management  of  the  cash  or  property 
received  by  or  contributed  to  the  MEWA  or 
ECE.  irrespective  of  whether  such  control, 
disposition,  or  management  is  exercised 
directly  by  such  person  or  persons  or 
indirectly  through  an  agent  or  trustee 
designated  by  such  person  or  persons. 

Definition  of  "Multiple  Employer  Welfare 
Arrangement"  or  "MEWA" 
In  general,  a  multiple  employer  welfare 
arrangement  (MEWA)  is  an  employee 
welfare  benefit  plan  or  other  arrangement 
that  is  established  or  maintained  for  the 
purpose  of  offering  or  providing  medical 
benefits  to  the  employees  of  two  or  more 
employers  (including  one  or  more  self- 
employed  individuals),  or  to  their 
beneficiaries,  except  that  the  term  does  not 
include  any  such  plan  or  other  arrangement 
that  is  established  or  maintained  under  or 
pursuant  to  one  or  more  agreements  that  the 
Secretary  finds  to  be  collective  bargaining 
agreements,  by  a  rural  electric  cooperative, 
or  by  a  rural  telephone  cooperative 
association.  S££  ERISA  section  3(40). 

Definition  of  "Entity  Claiming  Exception" 
or  "ECE" 

For  purposes  of  this  report,  the  term  "entity 
claiming  exception"  or  "ECE"  means  any 
plan  or  other  arrangement  that  is  established 
or  maintained  for  the  purpose  of  offering  or 
providing  medical  benefits  to  the  employees 
of  two  or  more  employers  (including  one  or 
more  self-employed  individuals),  or  to  their 
beneficiaries,  and  that  claims  it  is  not  a 
MEWA  because  the  plan  or  other 
arrangement  claims  the  exception  relating  to 
plans  established  or  maintained  pursuant  to 
one  or  more  collective  bargaining 
agreements  (contained  in  section  3(40XAXi) 
of  ERISA). 

The  administrator  of  an  ECE  must  file  this 
report  each  year  for  the  first  three  years  after 
the  ECE  is  "originated".  (Warning:  An 
ECE  may  be  "originated"  more  than  once. 
Each  time  an  ECE  is  "originated,"  more 
filings  are  triggered.) 

Definition  of  "Originated" 
For  purposes  of  this  report,  a  MEWA  or 
ECE  is  "originated"  each  time  any  of  the 
following  events  occur: 

(1 )  The  MEWA  or  ECE  first  begins 
offering  or  providing  coverage  for  medical 
care  to  the  employees  of  two  or  more 
employers  (including  one  or  more  self- 
employed  individuals). 


(2)  The  IVIEWA  or  ECE  begins  offering  or 
providing  such  coverage  after  any  merger  of 
MEWAs  or  ECEs  (unless  all  MEWAs  or 
ECEs  involved  in  the  transaction  have  been 
offering  or  providing  coverage  for  at  least 
three  years  prior  to  the  transaction),  or 

(3)  The  number  of  employees  to  which  the 
MEWA  or  ECE  offers  or  provides  coverage 
for  medical  care  is  at  least  SO  percent 
greater  than  the  number  of  such  employees 
on  the  last  day  of  the  previous  calendar  year 
(unless  such  increase  is  due  to  a  merger 
with  another  MEWA  or  ECE  under  which 
all  MEWAs  and  ECEs  that  participate  in  the 
merger  were  last  originated  at  least  three 
years  prior  to  the  merger). 

Therefore,  a  MEWA  or  ECE  may  be 
originated  more  than  once.  Each  time  an 
ECE  is  originated,  filings  are  triggered. 

1.3  When  to  File 

General  Rule 

The  administrator  of  a  MEWA  or  ECE  that 
is  required  to  file  must  file  the  Form  M-1  no 
later  than  March  I  following  any  calendar 
year  for  which  a  filing  is  required. 

•••  Transition  Rule  for  Year  2000  Filings: 
For  the  1 999  Year  to  be  Reported,  the 
administrator  of  a  MEWA  or  ECE  that  is 
required  to  file  must  file  the  Form  M-1  no 
later  than  May  1,2000. 

90-Dav  Origination  Report 
In  general,  an  expedited  filing  is  required 
after  a  MEWA  Of  ECE  is  originated.  To 
satisfy  this  requirement,  the  administrator 
must  complete  and  file  the  Form  M-1  within 
90  days  of  the  date  the  MEWA  or  ECE  is 
originated  (unless  the  last  day  of  the  90-day 
period  is  a  Saturday,  Sunday,  or  federal 
holiday,  in  which  case  the  form  must  be 
filed  no  later  than  the  following  business 
day). 

Exceptions  to  the  90-Dav  Origination 
Report  Requirement 

( 1 )  No  90-Day  Origination  Reports  are  due 
before  May  1,  2000.  (Therefore,  for  an 
entity  that  is  originated,  for  example,  on 
January  I,  2000,  no  90-day  origination 
report  is  required.  Nonetheless,  for  an 
entity  that  is  originated,  for  example,  on 
April  I,  2000,  a  90-Day  Origination  Report 
is  required  to  be  completed  and  filed  no 
later  than  June  30,  2000.) 

(2)  No  90-Day  Origination  Report  is 
required  if  the  entity  was  originated  in 
October,  November,  or  December. 


Extensions 

A  one-time  extension  of  time  to  file  will 
automatically  be  granted  if  the  administrator 
of  the  MEWA  or  ECE  requests  an  extension 
To  request  an  extension,  the  administrator 
must  complete  and  file  Parts  1  and  11  of  the 
Form  M-1  (and  check  Box  B(3)  in  Pan  I)  no 
later  than  the  normal  due  date  for  the  report. 
In  such  a  case,  the  administrator  will  have  an 
additional  60  days  to  file  a  completed  Form 
M-1.  A  copy  of  the  request  for  extension 
must  be  attached  to  the  completed  Form  M- 1 
when  filed. 

1.4  Where  to  File 

Completed  copies  of  the  Form  M-1  should  be 
sent  to: 

Public  Documents  Room.  Pension  and 

Welfare  Benefits  Administration 
Room  N-5638.  US  Department  of  Labor 
200  Constitution  Avenue,  NW. 
Washington.  DC  20210 

1.5  Penalties 

Good  Faith  Safe  Harbor  for  Filings  Due  m 
Year  2000    The  Department  of  Labor. 
Pension  and  Welfare  Benefits  Administration 
is  committed  to  working  together  with 
administrators  to  help  them  comply  with  this 
filing  requirement.    In  this  regard,  ttie 
Department  does  not  intend  to  assess 
penalties  in  cases  where  there  has  been  a 
good  faith  effort  to  comply  with  a  filing  due 
in  the  Year  2000 

However,  in  instances  where  there  has  not 
been  a  good  faith  effort  to  comply  with  a 
filing  due  in  the  Year  2000.  and  for  any 
filing  due  after  the  Year  2000  (whether  or 
not  the  administrator  has  made  a  good  faith 
effort  to  comply),  please  be  aware  that 
ERISA  provides  for  the  assessment  or 
imposition  of  a  penalty  for  failure  to  file  a 
report,  failure  to  file  a  completed  report,  and 
late  filings.  In  the  event  of  no  filing,  an 
incomplete  filing,  or  a  late  filing,  a  penalty 
may  apply  of  up  to  $1,000  a  day  for  each  day 
that  the  admmistrator  of  the  MEWA  or  ECE 
fails  or  refuses  to  file  a  complete  report    In 
addition,  certain  other  penalties  may  apply. 


SECTION  2 

2.1  Year  to  be  Reported 

General  rtile 

The  administrator  of  a  MEWA  or  ECE  that  is 
required  to  file  should  complete  the  form 
using  the  previous  calendar  year's 
information.  (Thus,  for  example,  for  a  filing 
that  is  due  by  May  1 ,  2000.  calendar  year 
1999  information  should  be  used.) 
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Fi«4l  year  exception 

The  ^mmistrator  of  a  MEWA  or  ECE  that 
is  reAuired  to  file  may  report  using  fiscal 

infonnation  if  the  administrator  of  the 
ME\  /A  or  ECE  has  at  least  six  continuous   ' 
mon  hs  of  fiscal  year  information  to  report. 
(The  i,  for  example,  for  a  filing  that  is  due  by 
I,  2000.  fiscal  year  1999  infonnation 
l>e  used  if  the  administrator  has  at  least 
six  c  >ntinuous  months  of  fiscal  year  1 999 
infoi  mation  to  report.)  In  this  case,  the 
adm  nistrator  should  check  Box  A(2)  and 
spec  fy  the  fiscal  year. 

2.2  The  90-Day  Origination  Report 

Whe  fi  a  MEWA  or  ECE  is  originated,  a  90- 
[>ay  Origination  Report  is  generally 
requ  red.  (See  section  1 .3  on  When  to  File). 
When  filing  a  90-Day  Origination  Report, 
the  aidministralor  is  required  to  complete  the 
Fomi  M-l  using  information  based  on  at 
least  60  continuous  days  of  operation  by  the 
ME1  /A  or  ECE. 


Ri 
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bcr.  there  are  two  exceptions  to  the 
90-[^y  Origination  Report  requirement: 

90-Day  Origination  Reports  are  due 
bcfo^  May  1.  2000.  (Nonetheless,  for  an 
that  is  originated,  for  example,  on 
1.  2000.  a  90-Day  Origination  Report 
ired  to  be  completed  and  filed  by  June 
^000):  and  (2)  No  90-Day  Origination 
is  required  if  the  entity  was 
origiiated  in  October.  November,  or 
Decimber. 
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Signature  and  Date 

idministrator  must  sign  and  date  the 
The  signature  must  be  original 

lame  of  the  individual  who  signed  as 
inistraior  must  be  typed  or  printed 
on  the  line  under  the  signature  line. 


leaily 


2.4  Amended  Report 

To  c  )rrect  errors  and/or  omissions  on  a 
prev  ously  filed  Form  M-l.  submit  a 
com  )leted  Form  M-l  with  Part  I.  Box  B(2) 
chec  (ed  and  an  original  signature.  When 
fillni  i  an  amended  report,  answer  all 
qu«  ions  and  circle  the  amended  line 
niini  KK. 

SECTION  3 

Important:  "Yes/No"  questions  must  be 
marl  ed  "Yes"  or  "No."  but  not  both.  "N/A" 
is  nc  t  an  acceptable  response  unless 
expr  »sly  permitted  in  the  instructions  to 
that  ine. 


3.1  Line-By-Line  Instructions 

Part  I  -  Annual  Report  Identification 

Information 

Complete  either  Item  A  or  Item  B.  as 

applicable. 

Item  A:  If  this  is  an  annual  report,  check 
either  box  A(  I )  or  box  A(2). 
Check  iKtx  A(l)  if  calendar  year  information 
is  being  used  to  complete  this  report.  (Sss 
Section  2. 1  on  Year  to  be  Reported.) 
Check  box  A(2)  If  fiscal  year  information  is 
being  used  to  complete  this  report  Also 
specify  the  fiscal  year.  (For  example,  if 
fiscal  year  1 999  information  is  being  used 
instead  of  calendar  year  1999  information, 
specify  the  date  the  fiscal  year  begins  and 
ends.)  (Ssc  Section  2. 1  on  Year  to  be 
Reported.) 

item  B:  If  this  is  a  special  filing,  check 

either  box  B(  I ),  box  8(2),  or  box  (BX3). 

Check  box  B(l)  if  this  fonii  is  a  90-Day 

Origination  Report.  (See  Section  1 .2  on 

Who  Must  File,  Section  1.3  on  When  to 

File,  and  Section  2.2  on  90-Day  Origination 

Reports.) 

Check  box  B(2)  if  this  form  is  an  Amended 

Report.  (Sec  Section  2.4  on  Amended 

Reports.) 

Check  box  B(3)  if  the  administrator  of  the 

MEWA  or  ECE  is  requesting  an  extension. 

(See  Section  1 .3  on  When  to  File.) 

Part  11  -  MEWA  or  ECE  Identification 
Information 

Items  la  through  Id:  Enter  the  name  and 
address  of  the  MEWA  or  ECE,  the  telephone 
number  of  the  MEWA  or  ECE,  and  any 
employer  identification  number  (EFN)  and 
plan  number  (PN)  used  by  the  MEWA  or 
ECE  in  reporting  to  the  Department  of  Labor 
or  the  Internal  Revenue  Service.  If  the 
MEWA  or  ECE  docs  not  have  any  EINs 
associated  with  it,  leave  Item  Ic  blank.  If 
the  MEWA  or  ECE  docs  not  have  any  PNs 
associated  with  it,  leave  Item  Id  blank.  In 
answering  these  questions,  list  only  EINs 
and  PNs  used  by  the  MEWA  or  ECE  itself 
and  not  by  group  health  plans  or  employers 
that  purchase  coverage  through  the  MEWA 
or  ECE. 

Items  2a  through  2c:  Enter  the  name  and 
address  of  the  administrator  of  the  MEWA 
or  ECE,  the  telephone  number  of  the 
administrator,  and  any  employer 
identification  number  (EFN)  used  by  the 
administrator  in  reporting  to  the  Department 
of  Labor  or  the  Internal  Revenue  Service. 
For  this  purpose,  use  only  an  EfN  associated 
with  the  administrator  as  a  separate  entity. 
Do  not  use  any  EIN  associated  with  the 
MEWA  or  ECE  itself 


Items  3a  through  3c:  Enter  the  name  and 
address  of  the  entity  sponsoring  the  MEWA 
or  ECE,  the  telephone  number  of  the 
sponsor,  and  any  employer  identification 
number  (EFN)  used  by  the  sponsor  in 
reporting  to  the  Department  of  Labor  or  the 
Internal  Revenue  Service.  For  this  purpose, 
use  only  an  EIN  associated  with  the  sponsor. 
Do  not  use  any  EIN  associated  with  the 
MEWA  or  ECE  itself  If  the  MEWA  or 
ECE  is  a  group  health  plan,  the  sponsor  is 
the  "plan  sponsor,"  which  is  defined  in 
ERISA  section  3(16XB)  as  (i)  the  employer 
in  the  case  of  an  employee  benefit  plan 
established  or  maintained  by  a  single 
employer,  (ii)  the  employee  organization  in 
the  case  of  a  plan  established  or  maintained 
by  an  employee  organization,  or  (iii)  in  the 
case  of  a  plan  established  or  maintained  by 
two  or  more  employers  or  jointly  by  one  or 
more  employers  and  one  or  more  employee 
organizations,  the  association,  committee, 
joint  board  of  trustees,  or  other  similar  group 
of  representatives  of  the  parties  who 
establish  or  maintain  the  plan.  If  the 
MEWA  or  ECE  is  not  a  group  health  plan, 
the  administrator  should  enter  the  name, 
address,  or  telephone  number  of  the  entity 
that  establishes  or  maintains  the  MEWA  or 
ECE.  If  there  is  no  such  entity,  leave  Item  3 
blank  and  skip  to  Item  4. 

Part  111  -  Registration  Information 

Item  4:  Enter  the  date  the  MEWA  or  ECE 
was  most  recently  "originated."  For  this 
purpose,  a  MEWA  or  ECE  is  "originated" 
each  time  any  of  the  following  events  occur: 

(1)  The  MEWA  or  ECE  first  begins 
offering  or  providing  coverage  for  medical 
care  to  the  employees  of  two  or  more 
employers  (including  one  or  more  self- 
employed  individuals); 

(2)  The  MEWA  or  ECE  begins  offering  or 
providing  such  coverage  after  any  merger  of 
ME  WAS  or  ECEs  (unless  all  MEWAs  or 
ECEs  involved  in  the  transaction  have  been 
offering  or  providing  coverage  for  at  least 
three  years  prior  to  the  transaction);  or 

(3)  The  number  of  employees  to  which  the 
MEWA  or  ECE  offers  or  provides  coverage 
for  medical  care  is  at  least  SO  percent  greater 
than  the  number  of  such  employees  during 
the  previous  calendar  year  (unless  such 
increase  is  due  to  a  merger  with  another 
MEWA  or  ECE  under  which  all  MEWAs 
and  ECEs  that  participate  in  the  merger  were 
last  originated  at  least  three  years  prior  to  the 
merger). 

Item  5:  Complete  the  chart.  If  the  report  is  a 
90-Day  Origination  Report,  complete  this 
item  with  information  that  is  current  as  of 
the  60th  day  following  the  origination  date. 
Otherwise,  complete  this  item  with 
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information  that  is  current  as  of  the  last  day 
of  the  year  to  be  reported.  (See  Section  2. 1 
on  Year  to  be  Reported.) 

llsmja-  Under  Item  Sa,  enter  all  States  in 
which  the  MEWA  or  ECE  offers  or  provides 
benefits  for  medical  coverage. 

In  answering  this  question,  a  "State** 
includes  any  State  of  the  United  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam. 
Wake  Island,  the  Northern  Mariana  Islands, 
and  the  pertinent  areas  and  installations  of 
the  Canal  Zone. 

ItemSb.  Under  Item  5b,  specify  whether 
the  MEWA  or  ECE  is  licensed  or  otherwise 
authorized  to  operate  as  a  health  insurance 
issuer  in  each  such  State.    (A  "health 
insurance  issuer"  is  defined,  in  pertinent 
part  in  §  2590.701-2  of  the  Department's 
regulations,  "an  insurance  company, 
insurance  service,  or  insurance  organization 
(including  an  HMO)  that  is  required  to  be 
licensed  to  engage  in  the  business  of 
insurance  in  a  State  and  that  is  subject  to 
State  law  which  regulates  insurance  .... 
Such  term  does  not  include  a  group  health 
plan." ) 

Item  5c.  If  the  answer  to  Item  5b  is  "yes," 
under  item  5c.  enter  the  National 
Association  of  Insurance  Commissioners 
(NAIC)  number. 

Item  5d.  If  the  answer  to  Item  5b  is  "no," 
under  Item  5d  specify  whether  the  MEWA 
or  ECE  is  fully-insured  by  a  health  insurance 
issuer  in  each  State. 

Item  5e.  If  the  answer  to  Item  5d  is  "yes," 
under  Item  5c  enter  the  name  of  the  insurer 
and  its  NAIC  number. 

Item  5f  Under  Item  5f.  specify  whether  the 
MEWA  or  ECE'has  purchased  any  stop-loss 
coverage.  For  this  purpose,  stop-loss 
coverage  includes  any  coverage  defined  by 
the  State  as  stop-loss  coverage.  For  this 
purpose,  stop-loss  coverage  also  includes 
any  financial  reimbursement  instrument  that 
is  related  to  liability  for  the  payment  of 
health  claims  by  the  MEWA  or  ECE, 
including  reinsurance. 

Item  5f .  If  the  answer  to  Item  5f  is  "yes," 
under  Item  Sg  enter  the  name  of  the  stop- 
loss  insurer  and  its  NAIC  number. 

If  more  space  is  needed  to  complete  Item  5, 
additional  pages  may  be  attached.  These 
pages  must  indicate  "Item  5  Attachment"  in 
the  upper  right  comer  and  must  be  in  a 
format  similar  to  that  of  Item  5. 


Item  6:  Of  the  States  identified  in  item  5a, 
identify  all  States  in  which  the  MEWA  or 
ECE  conducted  20  percent  or  more  of  its 
business  (based  on  the  number  of 
participants  receiving  coverage  for  medical 
care  under  the  MEWA  or  ECE). 

For  example,  consider  a  MEWA  that  offers 
or  provides  coverage  to  the  employees  of  six 
employers.  Two  employers  are  located  in 
State  X  and  70  employees  of  the  two 
employers  receive  coverage  through  the 
MEWA.  Three  employers  are  located  in 
State  Y  and  30  employees  of  the  three 
employers  receive  coverage  through  the 
MEWA.  Finally,  one  employer  is  located  in 
State  Z  and  200  employees  of  the  employer 
receive  coverage  through  the  MEWA.  In 
this  example,  the  administrator  of  the 
MEWA  should  specify  Stale  X  and  State  Z 
under  Item  6  because  the  MEWA  conducts 
23'/i%  of  its  business  in  State  X  (70-300  = 
23'/ii%)  and  66%%  of  its  business  in  State  Z 
(200-300  =  66%%).  However,  the 
administrator  should  not  specify  State  Y 
because  the  MEWA  conducts  only  10%  of 
its  business  in  State  Y  (30^300  =  10%)    ' 

If  the  report  is  a  90-Day  Origination  Report 
complete  this  item  with  information  that  is 
current  as  of  the  60th  day  following  the 
origination  date.  Otherwise,  complete  this 
item  with  information  that  is  current  as  of 
the  last  day  of  the  year  to  be  reported.  (See 
Section  2. 1  on  Year  to  be  Reported.) 

Item  7:  Identify  the  total  number  of 
participants  eligible  to  receive  coverage  for 
benefits  under  the  MEWA  or  ECE. 

If  the  report  is  a  90-Day  Origination  Report, 
complete  this  item  with  information  that  is 
current  as  of  the  60th  day  following  the 
origination  date.  Otherwise,  complete  this 
item  with  information  that  is  current  as  of 
the  last  day  of  the  year  to  be  reported   (See 
Section  2. 1  on  Year  to  be  Reported.) 

Part  IV  •  Infonnation  for  Compliance 
with  Pan  7  of  ERISA 

Background  Information  on  Pan  7  of 
ERISA:  On  August  21,  1996,  the  Health 
Insurance  Portability  and  Accountability  Act 
of  19%  (HIPAA)  was  enacted   On 
September  26,  19%,  both  the  Mental  Health 
Parity  Act  of  19%  (MHPA)  and  the 
Newborns'  and  Mothers'  Health  Protection 
Act  of  19%  (Newborns'  Act)  were  enacted. 
On  October  21,  1998,  the  Women's  Health 
and  Cancer  Rights  Act  of  1998  (WHCRA) 
was  enacted.  All  of  the  foregoing  laws 
amended  Pan  7  of  ERISA  with  new 
requirements  for  group  health  plans.  With 


respect  to  most  of  these  requirements, 
corresponding  provisions  are  contained  in 
Chapter  100  of  Subtitle  K  of  the  Internal 
Revenue  Code  (Code)  and  Title  XXVII  of 
the  Public  Health  Service  Act  (PHS  Act) 
These  provisions  generally  are  substantively 
identical. 

The  Departments  of  Labor,  the  Treasury, 
and  Health  and  Human  Services  first  issued 
interim  final  regulations  implementing 
HIPAA's  portability,  access,  and 
renewability  provisions  on  April  I,  1997 
(published  in  the  Federal  Register  on  April 
8,  1997,  62  FR  16893)    Two  clarifications 
of  the  HIPAA  regulations  were  published  in 
the  Federal  Register  on  December  29.  1997 
at  62  FR  67687.  Regulations  implementing 
the  MHPA  provisions  were  published  in  the 
Federal  Register  on  December  22.  1997  at 
62  FR  6693 1    Also,  regulations 
implementing  the  substantive  provisions  of 
Newborns'  Act  were  published  in  the 
Federal  Register  on  September  9.  1998  at  63 
FR  48372  and  on  October  27.  1998  at  63  FR 
57545.  Moreover,  the  notice  requirements 
with  respect  to  group  health  plans  that 
provide  coverage  for  maternity  or  newborn 
infant  coverage  are  described  in  the 
Department's  summary  plan  description 
(SPD)  content  regulations  at  29  CFR 
2520.  l02-3(u),  63  FR  48372  (September  9. 
1998)    Finally,  on  November  23.  1998.  the 
Department  issued  informal  guidance  on 
WHCRA  in  the  form  of  questions  and 
answers.  All  of  the  above-mentioned 
guidance  is  available  on  the  Department's 
website  at  www.dol.gov/dol/pwba  and  via 
the  Pension  and  Welfare  Benefits 
Administration's  toil-free  publications 
hotline  at  1-800-998-7542. 

General  Information  Regarding  the 
Applicability  of  Pan  7    In  general,  the 
foregoing  provisions  apply  to  group  health 
plans  and  health  insurance  issuers  in  the 
group  market.  A  group  health  plan  means 
an  employee  welfare  benefit  plan  to  the 
extent  that  the  plan  provides  medical  care 
(including  items  and  services  paid  for  as 
medical  care)  to  employees  or  their 
dependents  (defined  under  the  terms  of  the 
plan)  directly  or  through  insurance, 
reimbursement  or  otherwise.  A  health 
insurance  issuer  or  i^ji^  means  an 
insurance  company,  insurance  service,  or 
insurance  organization  (including  an  HMO) 
that  is  required  to  be  licensed  to  engage  in 
the  business  of  insurance  in  a  State  and  that 
is  subject  to  State  law  that  regulates 
insurance.  Such  term  does  not  include  a 
group  health  plan   Group  market  generally 
means  the  market  for  health  insurance 
coverage  offered  in  conneaion  with  a  group 
health  plan. 
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'  MEWAs  and  ECEs  are  group  health 
( or  health  insurance  issuers.  However, 
if  the  MEW  A  or  ECE  is  neither  a 
)  health  plan  nor  a  health  insurance 
,  if  the  MEW  A  or  ECE  offers  or 
proxiides  coverage  in  the  group  market,  the 
cov<  rage  is  required  to  comply  with  Part  7 
of  E  USA. 


Maty 
plant 
ever 
group 

ISSU(  T 


Belt  lion  to  Other  Laws: 


Status 


may.  under  certain  circumstances, 
stricter  laws  with  respect  to  health 
insu^ce  issuers.  Generally,  questions 

State  laws  should  be  directed  to 
I  tate  Insurance  Commissioner's  Office. 


impiise 


the 


E2L 


Aan  Information:  To  obtain  copies  of 


the 
hoti 


the 
and 
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the  I  >epartment  of  Labor's  booklet, 
"Qu  »tion$  and  Answers:  Recent  Changes 
H  »lth  Care  Law,"  which  includes 
fo  mation  on  HIPAA.  MHPA,  the 
New  boms'  Act,  and  WHCRA,  you  may  call 
I  >cpanment's  toll-free  publication 
ne  at  I  -800-998-7542.  This  booklet  is 
alsolavailable  on  the  Internet  at : 

dol.gov/dol/pwba.  Ifyou  have  any 
additional  questions  concerning  Part  7  of 
ERI  >A,  you  may  call  the  Department  of 
Lab<  ir  office  nearest  you  or  the  Department's 
heal  h  care  question  hotline  at  202-2 1 9- 
877(1. 

hen  s  8a  and  8b:  With  respect  to  Item  8a, 
che<  k  "yes"  or  "no"  as  applicable.  For  this 
purf  ose,  do  not  include  any  audit  that  does 
not  esult  in  required  corrective  action.    If 
you  answer  "yes"  under  Item  8a,  Identify,  in 
Itcn  I  8b,  any  such  litigation  or  enforcement 
pro<  ceding.  Ifyou  need  more  space,  you 
may  attach  additional  pages.  These  pages 
mus  read  "Item  8b  Attachment"  in  the  upper 
righ  comer. 


9»:  The  portability  requirements  of 
I  lealth  Insurance  Portability  and 
AccUmability  Act  of  1996  (HIPAA) 

sections  701.  702.  and  703  of 
ERifcA.  sections  9801 ,  9802,  and  9803  of 
1  ntemal  Revenue  Code  of  1986  (Code), 
sections  2701  and  2702  of  the  Public 
Health  Service  Act  (PHS  Act). 


Iten 

the 


g  :neral. 


tlis( 


you  should  answer  "yes"  or  "no" 
question  ifyou  are  the  administrator 
of  alMEWA  or  ECE  that  is  a  group  health 
plar  or  ifyou  are  providing  coverage  in  the 
groi  p  market  (regardless  of  whether  you  are 
a  hc^th  insurance  issuer). 

Ho>  'ever,  ifyou  are  the  administrator  of  a 
ME  iVA  or  ECE  that  meets  the  exception  for 
cert  lin  small  group  health  plans  or  ifyou  are 
the  idministrator  of  a  MEWA  or  ECE  that 
offe  rs  only  to  small  group  health  plans  (as 
des(  ribed  m  section  732(a)  of  ERISA  and 
§  2;  90.732(a)  of  the  Department's 


regulations,  and  the  corresponding 
provisions  of  the  Code  and  the  PHS  Act  and 
the  regulations  issued  thereunder),  you  may 
answer  "N/A."  Similarly,  ifyou  are  the 
administrator  of  a  MEWA  or  ECE  that 
offers  or  provides  coverage  that  consists 
solely  of  excepted  benefits  (described  in 
section  732(b)  of  ERISA  and  §  2590.732(b) 
of  the  Department's  regulations,  and  the 
corresponding  provisions  of  the  Code  and 
the  PHS  Act  and  the  regulations  issued 
thereunder),  you  may  answer  "N/A." 
Otherwise,  answer  "yes"  or  "no,"  as 
applicable. 

For  purposes  of  determining  if  a  MEWA  or 
ECE  is  in  compliance  with  these  provisions. 
Worksheet  A  may  be  helpful. 

Item  9b:  The  Mentol  Health  Parity  Act  of 
19%  (MHPA)  provisions  are  in  section  712 
of  ERISA,  section  9812  of  the  Code,  and 
section  2705  of  the  PHS  Act. 

In  general,  you  should  answer  "yes"  or  "no" 
to  this  question  ifyou  are  the  administrator 
of  a  MEWA  or  ECE  that  is  a  group  health 
plan  or  ifyou  are  providing  coverage  in  the 
group  market  (regardless  of  whether  you  are 
a  health  Insurance  issuer). 

However,  ifyou  are  the  administrator  of  a 
MEWA  or  ECE  that  meets  the  exception  for 
certain  small  group  health  plans  or  ifyou  are 
the  administrator  of  a  MEWA  or  ECE  that 
offers  only  to  small  group  health  plans  (as 
described  in  section  732(a)  of  ERISA  and 
§  2590  732(a)  of  the  Department's 
regulations,  and  the  corresponding 
provisions  of  the  Code  and  the  PHS  Act  and 
the  regulations  issued  thereunder),  you  may 
answer  "N/A."  Second,  ifyou  are  the 
administrator  of  a  MEWA  or  ECE  that 
offers  or  provides  coverage  that  consists 
solely  of  excepted  benefits  (described  in 
section  732(b)  of  ERISA  and  §  2590.732(b) 
of  the  Department's  regulations,  and  the 
corresponding  provisions  of  the  Code  and 
the  PHS  Act  and  the  regulations  issued 
thereunder),  you  may  answer  "N/A."  Third, 
ifyou  are  the  administrator  of  a  MEWA  or 
ECE  that  does  not  provide  both 
medical/surgical  benefits  and  mental  health 
benefits,  you  may  answer  "N/A."  Finally,  if 
you  are  the  administrator  of  a  MEWA  or 
ECE  that  offers  or  provides  coverage  only  to 
small  employers  (as  described  in  the  small 
employer  exemption  contained  section 
712(cKl)  of  ERISA  and  §  2590.712(e)  of 
the  Department's  regulations,  and  the 
corresponding  provisions  of  the  Code  and 
the  PHS  Act  and  the  regulations  issued 
thereunder)  or  if  the  coverage  satisfied  the 
requirements  for  the  increased  cost 
exemption  (described  in  section  7l2(cX2)  of 
ERISA  and  §  2590.712(0  of  the 


Department's  regulations,  and  the 
corresponding  provisions  of  the  Code  and 
the  PHS  Act  and  the  regulations  issued 
thereunder),  you  may  answer  "N/A." 
Otherwise,  answer  "yes"  or  "no,"  as 
applicable. 

For  purposes  of  determining  if  a  MEWA  or 
ECE  is  in  compliance  with  these  provisions. 
Worksheet  B  may  be  helpful. 

Item  9c:  The  Newboms'  and  Mothers' 
Health  Protection  Act  of  1996  (Newborn's 
Act)  provisions  are  in  section  71 1  of  ERISA, 
section  981 1  of  the  Code,  and  section  2704 
of  the  PHS  Act. 

In  general,  you  should  answer  "yes"  or  "no" 
to  this  question  ifyou  are  the  administrator 
of  a  MEWA  or  ECE  that  is  a  group  health 
plan  or  ifyou  are  providing  coverage  in  the 
group  market  (regardless  of  whether  you  are 
a  health  insurance  issuer). 

However,  ifyou  are  the  administrator  of  a 
MEWA  or  ECE  that  offers  or  provides 
coverage  that  consists  solely  of  excepted 
benefits  (described  in  section  732(b)  of 
ERISA  and  §  2590.732(b)  of  the 
Department's  regulations,  and  the 
corresponding  provisions  of  the  Code  and 
the  PHS  Act  and  the  regulations  issued 
thereunder),  you  may  answer  "N/A." 

Moreover,  if  you  are  the  administrator  of  a 
MEWA  or  ECE  that  does  not  provide 
benefits  for  hospital  lengths  of  stay  in 
connection  with  childbirth,  you  may  answer 
"N/A."  Finally,  ifyou  are  the  administrator 
of  a  MEWA  or  ECE  that  is  subject  to  State 
law  regulating  such  coverage,  instead  of  the 
federal  Newborns'  Act  requirements,  in  all 
States  identified  in  item  Sa,  in  accordance 
with  section  71 1(f)  of  ERISA  and 
§  2590.71 1(e)  of  the  Department's 
regulations  (and  the  corresponding 
provisions  of  the  Code  and  the  PHS  Act  and 
the  regulations  issued  thereunder),  you  may 
answer  "N/A."  Otherwise,  answer  "yes"  or 
"no,"  as  applicable. 

For  purposes  of  determining  if  a  MEWA  or 
ECE  is  in  compliance  with  these  provisions. 
Worksheet  C  may  be  helpfiil. 

Item  9d:  The  Women's  Health  and  Cancer 
Rights  Act  of  1998  (WHCRA)  provisions 
are  in  section  713  of  ERISA  and  section 
2706  ofthe  PHS  Act. 

In  general,  you  should  answer  "yes"  or  "no" 
to  this  question  ifyou  are  the  administrator 
of  a  MEWA  or  ECE  that  is  a  group  health 
plan  or  ifyou  are  providing  coverage  in  the 
group  market  (regardless  of  whether  you  are 
a  health  insurance  issuer). 
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However,  if  you  are  the  administrator  of  a 
MEWA  or  ECE  that  meets  the  exception  for 
certain  small  group  health  plans  or  if  you  are 
the  administrator  of  a  MEWA  or  ECE  that 
offers  only  to  small  group  health  plans  (as 
described  in  section  732(a)  of  ERISA  and 
§  2590.732(a)  of  the  Department's 
regulations,  and  the  corresponding 
provisions  of  the  PHS  Act  and  the 
regulations  issued  thereunder),  you  may 
answer  "N/A."  Similarly,  if  you  are  the 
administrator  of  a  MEWA  or  ECE  that 
offers  or  provides  coverage  that  consists 
solely  of  excepted  benefits  (described  in 
section  732(b)  of  ERISA  and  §  2590  732(b) 
of  the  Department's  regulations,  and  the 
corresponding  provisions  of  the  Code  and 
the  PHS  Act  and  the  regulations  issued 
thereunder),  you  may  answer  "N/A."  Lastly, 
if  you  are  the  administrator  of  a  MEWA  or 
ECE  that  does  not  provide  medical/surgical 
benefits  with  respect  to  a  mastectomy,  you 
may  answer  "N/A."  Otherwise,  answer 
"yes"  or  "no,"  as  applicable. 

For  purposes  of  determining  if  a  MEWA  or 
ECE  is  in  compliance  with  these  provisions. 
Worksheet  D  may  be  helpful. 

3.2  Voluntary  Worksheets 

Voluntary  worksheets,  which  may  be  used  to 
help  assess  an  entity's  compliance  with  Part 
7  of  ERISA,  are  included  on  the  following 
pages  of  these  instructions.  These 
worksheets  may  also  be  helpful  in  answering 
Items  9a  through  9d  of  the  Form  M-1 . 
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This  woiksheet  may  be  used  to  help  assess  an  entity's  comphance  with  the  HIPAA  provisions  of  Part  7  of  Subtitle  B  of  Title  I  of  the  Employee 
Retireni<  nt  Income  Security  Act  of  1974.  as  amended  (ERISA).  However,  it  is  not  a  complete  description  of  all  the  provisions  and  is  not  a 
substitut^  for  a  comprehensive  compliance  review.  Use  of  this  worksheet  is  voluntary,  and  it  should  not  be  filed  with  your  Form  M-l . 


If  you  liswer  "No"  to  any  of  the  questions  below,  you  should  review  your  entity's  operations  because  the  entity  may  not  be  in  full 
complia  ice  with  the  HIPAA  provisions  in  Part  7  of  ERISA.  If  you  need  help  answering  these  questions  or  want  additional  guidance, 
you  shot  lid  contact  the  L.S.  Department  of  Labor  Pension  and  Welfare  Benefits  Administration  ofTice  in  your  region  or  consult  with 
legal  CO!  nsci  or  a  professional  employee  benefits  adviser. 


( I )      D^es  the  MEWA  or  ECE  issue  certificates  of  creditable  coverage  automatically  to  individuals  who  lose  coverage  under  the  MEWA  or 

;  and  to  individuals  upon  request? >    °  Yes  □  No 


E(E 


Worksheet  A 
(Form  M-l) 


Determining  Compliance  with  the  HIPAA 

Provisions  in  Part  7  of  Subtitle  B  of  Title  I  of 

ERISA 

Do  NOT  file  this  worksheet. 


OMBNo.  I2I0-XXXX 

Depanment  of  Labor 

Pension  and  Welfare  Benefits 

Administration 


Section  701(e)  of  ERISA  and  §  2590.701-5  of  the  Department's  regulations  (as  well  as  the  corresponding  provisions  in  the  Code 
and  the  PHS  Act  and  the  regulations  issued  thereunder)  require  group  health  plans  and  group  health  insurance  issuers  to  issue,  free 
of  charge,  certificates  of  creditable  coverage  automatically  to  individuals  who  lose  coverage  and  to  any  individual  upon  request.  • 

In  the  case  of  a  certificate  issued  automatically,  the  certificate  should  reflect  the  most  recent  continuous  period  of  creditable 
coverage.  In  the  case  of  a  certificate  issued  upon  request,  the  certificate  should  reflect  all  creditable  coverage  that  the  individual  had 
in  the  24  months  prior  to  the  dale  of  request.  However,  in  no  event  is  a  certificate  required  to  reflect  more  than  1 8  months  of 
creditable  coverage. 

Most  health  coverage  is  creditable  coverage.  However,  coverage  consisting  solely  of  excepted  benefits  is  not  creditable  coverage. 
Examples  of  benefits  that  mav  be  excepted  benefits  include  limited-scope  dental  benefits,  limited-scope  vision  benefits,  hospital 
indemnity  benefits,  and  Medicare  supplemental  benefits. 

If  you  have  a  question  whether  health  coverage  offered  by  a  MEWA  or  ECE  is  creditable  coverage  or  is  coverage  consisting  solely 
of  excepted  benefits,  contact  the  Department  of  Labor  office  nearest  you  or  call  the  Department's  health  care  question  hotline  at 
202-219-4377    This  is  not  a  toll-free  number 


(2)      Hi  s  the  MEWA  or  ECE  made  available  a  procedure  for  individuals  to  request  and  receive  certificates? 


□  Yes  D  No 


Section  2590.70l-5(aK4Kii)  of  the  Department's  regulations  (as  well  as  the  corresponding  provisions  of  the  regulations  issued 
under  the  Code  and  the  PHS  Act)  requires  group  health  plans  and  group  health  insurance  Issuers  to  establish  a  procedure  for 
Individuals  to  request  and  receive  certificates. 


(3)      Iflhe  MEWA  or  ECE  imposes  a  preexisting  condition  exclusion  period,  does  it  issue  a  notice  informing  individuals  of  the  exclusion,  the 
tei  ms  of  the  exclusion,  and  the  right  of  individuals  to  demonstrate  creditable  coverage  to  reduce  the  period  of  the 
e>ilusion?    >•    a  Yes  a  No  a  N/A 

Section  2590.70I-3(c)  of  the  Department's  regulations  (as  well  as  the  corresponding  provisions  of  the  regulations  issued  under  the 
Code  and  the  PHS  Act)  requires  that  a  group  health  plan,  and  a  group  health  Insurance  issuer,  may  not  impose  a  preexisting 
condition  exclusion  with  respect  to  a  participant  or  a  dependent  of  the  participant  before  notifying  the  participant,  in  writing,  of  the 
existence  and  terms  of  any  preexisting  condition  exclusion  under  the  plan  and  of  the  rights  of  individuals  to  demonstrate  creditable 
coverage. 

The  description  of  the  rights  of  Individuals  to  demonstrate  creditable  coverage  includes  a  description  of  the  right  of  the  Individual  to 
request  a  certificate  from  a  prior  plan  or  issuer,  if  necessary,  and  a  statement  that  the  current  plan  or  issuer  will  assist  in  obtaining  a 
certificate  from  any  prior  plan  or  issuer,  if  necessary. 
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(4)      If  the  MEWA  or  ECE  imposes  a  preexisting  condition  exclusion  period,  docs  it  issue  letters  of  determination  and  notification  of  creditable 
coverage  within  a  reasonable  time  after  the  receipt  of  individuals'  creditable  coverage  information?   >•    D  Yes  □  No  D  N/A 

•  Section  259O.70I-5(d)  of  the  Department's  regulations  (as  well  as  the  corresponding  provisions  of  the  regulations  issued  under  the 
Code  and  the  PHS  Act)  states  that,  within  a  reasonable  time  following  receipt  of  evidence  of  creditable  coverage,  a  plan  or  issuer 
seeking  to  impose  a  preexisting  condition  exclusion  with  respect  to  an  individual  is  required  to  disclose  to  the  individual,  in  writing, 
its  determination  of  any  preexisting  condition  exclusion  period  that  applies  to  the  individual,  and  the  basis  for  such  determipation. 
including  the  source  and  substance  of  any  information  on  which  the  plan  or  issuer  relied. 

•  In  addition,  the  plan  or  issuer  is  required  to  provide  the  individual  with  a  written  explanation  of  any  appeal  procedures  established 
by  the  plan  or  issuer,  and  with  a  reasonable  opportunity  to  submit  additional  evidence  of  creditable  coverage 


(5)      If  the  MEWA  or  ECE  imposes  a  preexisting  condition  exclusion  period,  docs  it  comport  with  HIPAAs  limitations  on  preexisting 

condition  exclusion  periods?  >•    a  Yes  D  No  □  N/A 

•  Section  701(aKl)  of  ERISA  and  §  2590.70I-3(aKiXi)  of  the  Departments  regulations  (as  well  as  the  corresponding  provisions  in 
the  Code  and  the  PHS  Act  and  the  regulations  issued  thereunder)  provide  that  a  plan  or  issuer  may  impose  a  preexisting  condition 
exclusion  period  only  if  it  relates  to  a  condition  for  which  medical  advice,  diagnosis,  care,  or  treatment  was  recommended  or 
received  within  the  6-month  period  ending  on  the  individual's  enrollment  date  in  the  plan  or  coverage.  (Therefore,  genetic 
information  is  not  treated  as  a  preexisting  condition  in  the  absence  of  a  diagnosis  of  the  condition  related  to  such  information  )  The 
enrollment  date,  for  purposes  of  the  HIPAA  limitations  on  preexisting  condition  exclusion  periods,  is  the  first  day  of  coverage  or.  if 
there  is  a  waiting  period,  the  first  day  of  the  waiting  period.  (For  health  insurance  issuers.  State  law  may  prescribe  a  shorter  period 
than  the  6-month  period  that  generally  applies.) 

•  Section  70l(aK2)  of  ERISA  and  section  §  259O.701-3(aKI  Kii)  of  the  Departments  regulations  (as  well  as  the  corresponding 
provisions  in  the  Code  and  the  PHS  Act  and  the  regulations  issued  thereunder)  provide  that  any  preexisting  condition  exclusion 
period  is  limited  to  12  months  (18  months  for  late  enrollees)  after  an  individual's  enrollment  date  in  the  plan  or  coverage.  (For 
health  insurance  issuers.  State  law  may  prescribe  a  shorter  period.) 

•  Section  70l(aK3)  of  ERISA  and  §  2590.70l-3(aKlK'ii)  of  the  Department's  regulations  (as  well  as  the  corresponding  provisions  in 
the  Code  and  the  PHS  Act  and  the  regulations  issued  thereunder)  provide  that  any  preexuting  condition  exclusion  period  is  reduced 
by  the  number  of  days  of  an  individual's  creditable  coverage  prior  to  his  or  her  enrollment  date. 

•  When  determining  the  number  of  days  of  creditable  coverage,  the  plan  or  issuer  is  not  required  to  take  into  account  any  days  that 
occur  prior  to  a  significant  break  in  coverage.  The  federal  law  defines  a  significant  break  in  coverage  as  a  break  of  63  days  or  more. 
However,  State  law  applicable  to  health  insurance  coverage  offered  or  provided  by  health  insurance  issuers  may  provide  for  a  longer 
period. 

•  In  any  case,  section  701(d)  of  ERISA  and  §  2590.701-3(b)  provide  that  a  group  health  plan,  and  a  group  health  insurance  issuer, 
may  not  impose  any  preexisting  condition  exclusion  period  with  regard  to  a  child  who  enrolls  in  a  group  heath  plan  within  30  days 
of  birth,  adoption,  or  placement  for  adoption  and  who  does  not  incur  a  subsequent  significant  break  in  coverage    In  addition,  a 
group  health  plan,  and  a  group  health  insurance  issuer,  may  not  impose  a  preexisting  condition  exclusion  relating  to  pregnancy. 
(For  health  insurance  issuers,  State  law  may  further  restrict  the  extent  to  which  a  preexisting  condition  exclusion  may  be  im|X)sed.) 


(6)      Does  the  MEWA  or  ECE  issue  notices  of  special  enrollment  rights  to  individuals  who  are  eligible  to  enroll  in  the  plan  or 


coverage.' 


>    □  Yes  □  No 


Section  2590.70I-6(c)  of  the  Department's  regulations  (as  well  as  the  corresponding  provisions  of  the  regulations  issued  under  the 
Code  and  the  PHS  Act)  requires  that,  on  or  before  the  time  an  employee  is  offered  the  opportunity  to  enroll  in  a  group  health  plan  or 
coverage,  the  plan  or  issuer  provide  the  employee  with  a  description  of  the  plan's  special  enrollment  rules. 

For  this  purpose,  the  plan  may  use  the  following  model  description  of  special  enrollment  rules: 

If  you  are  declining  enrollment  for  yourself  or  your  dependents  (including  your  spouse)  because  of  other  health  insurance 
coverage,  you  may  in  the  future  be  able  to  enroll  yourself  or  your  dependents  in  this  plan,  provided  that  you  request 
enrollment  within  30  days  after  your  other  coverage  ends.  In  addition,  if  you  have  a  new  dependent  as  a  result  of  mamage. 
birth,  adoption,  or  placement  for  adoption,  you  may  be  able  to  enroll  yourself  and  your  dependents,  provided  that  you  request 
enrollment  within  30  days  after  the  marriage,  birth,  adoption,  or  placement  for  adoption. 
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(7)      Doks  ihe  MEWA  or  ECE  provide  special  enrollment  rights  to  individuals  who  lose  other  coverage  and  to  individuals  who  acquire  a  new 
dei  endent,  if  they  request  enrollment  within  30  days  of  the  loss  of  coverage,  marriage,  birth,  adoption,  or  placement  for 
adaption''  >•    °  Yes  D  No 

Section  701(1)  of  ERISA  and  §  2590.701-6  of  the  Department's  regulations  (as  well  as  the  corresponding  provisions  in  the  Code  and 
the  PHS  Act  and  the  regulations  issued  thereunder)  require  group  health  plans,  and  group  health  msurance  issuers,  if  certain 
conditions  are  met,  to  permit  an  employee  who  is  eligible,  but  not  enrolled,  for  coverage  under  the  terms  of  the  plan  (or  a  dependent 
of  such  an  employee  if  the  dependent  is  eligible,  but  not  enrolled,  for  coverage  under  such  terms)  to  enroll  for  coverage  under  the 
terms  of  the  plan  if  the  individual  loses  other  coverage  or  acquires  a  new  dependent  through  marriage,  birth,  adoption,  or  placement 

for  adoption. 

♦ 

For  Sutc  laws  applicable  to  health  insurance  issuers  that  may  provide  individuals  with  additional  special  enrollment  rights,  check 
with  an  attorney  or  the  Insurance  Commissioner's  Office  in  your  State. 


(8)      Dojthe  MEWA's  or  ECE's  rules  for  eligibility  (including  continued  eligibility)  comply  with  the  nondiscrimination  requirements  that 
pre  hibit  discrimination  against  any  individual  or  a  dependent  of  an  individual  based  on  any  health  factor?    >•    n  Yes  □ 


No 


Section  702(a)  of  ERISA  and  §  2590.702(a)  of  the  Department's  regulations  (as  well  as  the  corresponding  provisions  in  the  Code 
and  the  PHS  Act  and  the  regulations  issued  thereunder)  provide  that  a  group  health  plan,  and  a  group  health  insurance  issuer,  may 
not  esublish  rules  for  eligibility  (including  continued  eligibility,  rules  defining  any  applicable  waiting  periods,  and  rules  relating  to 
late  and  special  enrollment)  of  any  individual  to  enroll  under  Ihe  terms  of  the  plan  based  on  a  health  factor. 

The  health  factors  are:  health  sutus,  medical  condition  (including  both  physical  and  mental  illnesses),  claims  experience,  receipt  of 
health  care,  medical  history,  genetic  information,  evidence  of  insurability  (including  conditions  arising  out  of  acts  of  domestic 
violence),  and  disability. 

However,  nothing  requires  a  plan  or  group  health  insurance  coverage  to  provide  particular  benefits  other  than  those  provided  under 
the  terms  of  the  plan  or  coverage.  In  addition,  nothing  prevents  a  plan  or  coverage  from  establishing  limitations  or  restrictions  on 
the  amount  level,  extent,  or  nature  of  benefits  or  coverage  for  similarly  situated  individuals  enrolled  in  the  plan  or  coverage. 


(9)      Odes  the  MEWA  or  ECE  comply  with  the  nondiscrimination  requirements  that  prohibit  requiring  any  individual  (as  a  condition  of 
em  ollment  or  continued  enrollment)  to  pay  a  premium  or  contribution  that  is  greater  than  the  premium  or  contribution  for  a  similarly 
siti  lated  individual  enrolled  in  the  plan  on  the  basis  of  any  health  factor?    >■    D  Yes  o 

Section  702(b)  of  ERISA  and  §  2590.702(b)  of  the  Department's  regulations  (as  well  as  the  corresponding  provisions  in  the  Code 
and  the  PHS  Act  and  Ihe  regulations  issued  thereunder)  provide  that  a  group  health  plan,  and  a  group  health  insurance  issuer,  may 
not  require  any  individual  (as  a  condition  of  enrollment  or  continued  enrollment  under  the  plan)  to  pay  a  premium  or  contribution 
that  is  greater  than  the  premium  or  contribution  for  a  similarly  situated  individual  enrolled  in  the  plan  on  the  basis  of  any  health 
factor  (defined  above). 

However,  nothing  restricts  the  amount  that  an  employer  may  be  charged  for  coverage  under  a  group  health  plan  and  nothing 
prevents  a  plan  or  issuer  from  establishing  premium  discounts  or  rebates  or  modifying  applicable  copayments  or  deductibles  in 
return  for  adherence  to  bona  fide  wellness  programs. 


No 


(10)    If  he  entity  is  a  multiemployer  plan  or  a  MEWA,  does  it  comply  with  the  guaranteed  renewability  requirements,  which  generally  prohibit 
it  1  rom  denying  an  employer  whose  employees  are  covered  under  a  group  health  plan  continued  access  to  the  same  or  different  coverage 
urier  the  terms  of  the  plan?    >    <=>  Yes  d  No  a  N/A 

Section  703  of  ERISA  (as  well  as  the  corresponding  provisions  in  the  Code)  provides  that  a  group  health  plan  that  is  a  multi- 
employer plan  or  a  MEWA  may  not  deny  an  employer  whose  employees  arc  covered  under  the  plan  continued  access  to  the  same  or 
different  coverage  under  the  terms  of  the  plan,  other  than  for  nonpayment  of  contributions;  for  fraud  or  other  intentional 
misrepresentation  of  material  fact  by  the  employer;  for  noncompliance  with  material  plan  provisions;  because  the  plan  is  ceasing  to 
offer  any  coverage  in  a  geographic  area;  in  the  case  of  a  plan  that  offers  benefits  through  a  network  plan,  because  there  is  no  longer 
any  individual  enrolled  through  the  employer  who  lives,  resides,  or  works  in  the  service  area  of  the  network  plan  and  the  plan  acts 
without  regard  to  the  claims  experience  of  the  employer  or  any  health  factor  in  relation  to  those  individuals  or  their  dependents;  and 
for  failure  to  meet  the  terms  of  an  applicable  collective  bargaining  agreement,  to  renew  a  collective  bargaining  or  other  agreement 
requiring  or  authorizing  contributions  to  the  plan,  or  to  employ  employees  covered  by  such  an  agreement. 

For  other  laws  applicable  to  health  insurance  issuers  that  may  provide  additional  guaranteed  renewability  requirements,  check  with 
an  attorney  or  the  Insurance  Commissioner's  Office  in  your  State. 
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Worksheet  B 
(Form  M-1) 


Determining  Compliance  with  the  Mental 

Health  Parity  Act  (MHPA)  Provisions  in  Part 

7  of  Subtitle  B  of  Title  I  of  ERISA 

Do  NOT  file  this  worksheet. 


OMBNo.  1210-xxxx 

Department  of  Labor 

Pension  and  Welfare  Benefits 

Administration 


This  worksheet  may  be  used  to  help  assess  an  entity's  compliaiKe  with  the  MHPA  provisions  of  Part  7  of  Subtitle  B  of  Title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1 974.  as  amended  (ERISA).  However,  it  is  not  a  complete  description  of  all  the  provisions  and  is  not  a 
substitute  for  a  comprehensive  compliance  review.  Use  of  this  worksheet  is  voluntary,  and  it  should  not  be  filed  with  your  Form  M-l. 


If  you  answer  "No"  to  the  question  below,  you  should  review  your  entity's  operations  because  the  entity  may  not  be  in  full  compliance 
with  the  MHPA  provisions  in  Part  7  of  ERISA,  if  you  need  help  answering  this  question  or  want  additional  guidance,  you  should 
contact  the  U.S.  Department  of  Labor  Pension  and  Welfare  Benefits  Administration  ofTice  in  your  region  or  consult  with  legal  counsel  or 
a  professional  employee  benefits  adviser. 


Q.       If  the  MEWA  or  ECE  offers  or  provides  both  menul  health  benefits  and  medical/surgical  benefits,  docs  the  MEWA  or  ECE  comply  with 
the  requirements  of  the  MHPA  provisions,  which  are  conuined  in  section  712  of  ERISA  (as  well  as  the  corresponding  provisions  of  the 
Code  and  the  PHS 
Act)?    >.    a  Yes  n  No  d  n/A 

•  Section  712  of  ERISA  and  §  2590  712  of  the  Department's  regulations  (as  well  as  the  corresponding  provisions  in  the  Code  and  the 
PHS  Act  and  the  regulations  issued  thereunder)  generally  provide  for  parity  in  the  application  of  aggregate  lifetime  dollar  limits  and 
in  the  application  of  annual  dollar  limits  between  benefits  for  medical  and  surgical  care  and  benefits  for  mental  health  coverage. 

•  However,  these  provisions  do  not  require  a  group  health  plan  or  group  health  insurance  coverage  to  provide  any  mental  health 
coverage.  And,  MHPA  docs  not  apply  to  benefits  for  substance  abuse  or  chemical  dependency. 

•  In  addition,  there  are  exemptions  for  small  employers  and  certain  plans  or  coverage  with  increased  costs. 

•  Finally,  MHPA  does  not  apply  to  benefits  for  services  furnished  on  or  af^er  September  30.  2001 . 

•  Contact  the  Department  of  Labor  OfTice  nearest  you  or  call  the  Department's  health  care  hotline  at  202-219-4377  to  find  out  more 
about  these  provisions. 
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Worksheet  C 
(Form  M-1) 


Determining  Compliance  with  the  Newborns' 

and  Mothers'  Health  Protection  Act 

(Newborns'  Act)  Provisions  in  Part  7  of 

Subtitle  B  of  Title  I  of  ERISA 

Do  NOT  file  this  worksheet. 


OMBNo.  1210-xxxx 


Department  of  Labor 

Pension  and  Welfare  Benefits 

Administration 


(rksheet  may  be  used  to  help  assess  an  enuty's  compliance  with  the  Newborns'  Act  provisions  of  Part  7  of  Subtitle  B  of  Title  I  of  the 
Retirement  Income  Security  Act  of  1974.  as  amended  (ERISA).  However,  it  is  not  a  complete  description  of  all  the  provisions  and  is 
itute  for  a  comprehensive  compliance  review.  Use  of  this  worksheet  is  voluntary,  and  it  should  not  be  filed  with  your  Form  M-1. 


If  yoa  inswer  "No"  to  the  questions  below,  you  should  review  your  entity's  operations  because  the  entity  may  not  be  In  full  compliance 
with  tie  Newborns'  Act  provisions  In  Part  7  of  ERISA.  If  you  need  help  answering  these  questions  or  want  additional  guidance,  you 
shouldl  contact  the  t.S.  Department  of  Ubor  Pension  and  Welfare  Benefits  Administration  office  in  your  region  or  consult  with  legal 
couns^  or  a  professional  employee  benefits  adviser. 


(1) 


the  MEWA  or  ECE  offers  or  provides  benefits  for  hospiul  stays  in  connection  with  childbirth  and  is  subject  to  the  Newborns'  Act,  does 
ie  MEWA  or  ECE  comply  with  the  Newborns'  Act's  substantive  requirements,  which  are  contained  in  section  71 1  of  ERISA  (as  well  as 
le  corresponding  provisions  ofthe  Code  and  the  PHS  Act)?    >    D  Yes  D  No  o  N/A 

Section  71 1  of  ERISA  and  §  2590.71 1  of  the  Department's  regulations  (as  well  as  the  corresponding  provisions  in  the  Code  and  the 
PHS  Act  and  the  regulations  issued  thereunder)  generally  provide  that  a  group  health  plan,  and  a  group  health  insurance  issuer,  that 
offers  benefits  for  hospiul  lengths  of  stay  in  connection  with  childbirth  may  not  restrict  benefits  for  any  hospital  length  of  suy  in 
connection  with  childbirth  for  the  mother  or  her  newborn  child,  following  a  vaginal  delivery  to  less  than  48  hours,  and  following  a 
cesarean  section  to  less  than  96  hours,  unless  the  anending  provider,  in  consultation  with  the  mother,  decides  to  discharge  earlier. 

In  addition,  such  a  plan  or  issuer  may  not  require  that  the  provider  obtain  authorization  from  the  plan  or  issuer  for  prescribing  any 
length  of  hospital  stay  up  to  48  hours  following  a  vaginal  delivery  and  up  to  96  hours  following  a  cesarean  section.  Nor  may  such  a 
plan  or  issuer  penalize  an  attending  provider  for  complying  with  this  law  or  provide  incentives  to  an  attending  provider  to  provide 
care  in  a  manner  that  is  inconsistent  with  this  law.  Nor  may  such  a  plan  or  issuer  deny  the  mother  or  newborn  eligibility  or 
continued  eligibility,  or  provide  incentives  to  mothers  to  encourage  them  to  accept  less  than  the  minimum  length  of  stay  required. 
Nor  may  such  a  plan  or  issuer  restrict  benefits  for  any  portion  of  a  period  within  a  hospital  length  of  sUy  required  by  this  law  in  a 
manner  that  is  less  favorable  than  the  benefits  provided  for  any  preceding  portion  of  the  stay. 

The  Newborns'  Act's  requirements  apply  to  all  self-insured  benefits  offered  in  connection  with  childbirth.  However,  State  law     . 
rather  than  federal  law  may  apply  to  health  insurance  coverage  offered  in  connection  with  childbirth  if  the  State  law  meets  certain 
criteria  specified  in  section  71 1(d)  of  ERISA  and  §  2590  71 1(d)  of  the  Department's  regulations.  (These  criteria  are  also  specified  in 
the  Code  and  the  PHS  Act  and  the  regulations  issued  thereunder.)    Based  on  a  preliminary  review  of  State  laws  as  of  July  1,  1998, 
State  law  rather  than  federal  law  applies  to  health  insurance  coverage  offered  in  connection  with  childbirth  in  the  following  States; 

Alabama,  Alaska,  Arizona,  Arkansas,  California.  Colorado,  Connecticut,  the  District  of  Columbia,  Florida,  Georgia.  Illinois, 
Indiana,  Iowa,  Kansas.  Kentucky.  Louisiana,  Maine,  Maryland.  Massachusetts,  Minnesota,  Missouri.  Montana.  Nevada.  New 
Hampshire.  New  Jersey.  New  Mexico.  New  York.  North  Carolina,  North  Dakota,  Ohio,  Oklahoma,  Pennsylvania.  Rhode 
Island.  South  Carolina,  South  Dakota,  Tennessee,  Texas,  Virginia,  Washington,  and  West  Virginia.  Health  insurance 
coverage  offered  in  connection  with  childbirth  in  other  States  should  also  comply  with  the  federal  Newborns'  Act 
requirements. 

Moreover,  the  following  States  appear  to  have  a  State  law  applicable  to  health  insurance  coverage  that  references  the  federal 
Newborns'  Act  provisions: 

Delaware,  Idaho,  and  Oregon. 

Finally,  the  following  States  and  other  jurisdictions  do  not  appear  to  have  a  law  regulating  coverage  for  newborns  and  mothers  that 
would  apply  to  health  insurance  coverage.  Therefore,  the  federal  Newborns'  Act  provisions  appear  to  apply  to  health  insurance 
coverage  in  the  following  States: 

Hawaii,  Michigan.  Mississippi.  Nebraska.  Utah.  Vermont,  Wisconsin,  Wyoming,  Puerto  Rico,  the  Virgin  Islands,  American 
Samoa.  Guam,  Wake  Island,  the  Northern  Mariana  Islands,  and  the  pertinent  areas  and  installations  of  the  Canal  Zone. 
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(2)      If  the  MEWA  or  ECE  or  provides  benefits  in  connection  with  childbirth  and  is  a  group  health  plan,  docs  the  MEWA  or  ECE  comply  with 
the  disclosure  requirements  under  the  Newborn's  Act?    ►•    □  Yes  □  No  a  N/A 

•  Section  7 1 1(d)  of  ERISA  and  §  2520.  l02-3(u)  require  group  health  plans  providing  maternity  benefits  to  include  a  sutcment  in  their 
summary  plan  descriptions  advising  individuals  of  the  Newborns'  Act's  requirements. 

•  For  this  purpose,  a  MEWA  or  ECE  that  is  subject  to  the  Newborns'  Act  disclosure  requirements  through  ERISA  may  use  the 
following  sample  language: 

Group  health  plans  and  health  insurance  issuers  generally  may  not  under  Federal  law.  restrict  benefits  for  any  hospital  length 
of  stay  in  connection  with  childbirth  for  the  mother  or  newborn  child  to  less  than  48  hours  following  a  vaginal  delivery,  or 
less  than  %  hours  following  a  cesarean  section.  However.  Federal  law  generally  does  not  prohibit  the  mother's  or  newborn's 
attending  provider,  after  consulting  with  the  mother,  from  discharging  the  mother  or  her  newborn  earlier  than  48  hours  (or  % 
hours  as  applicable).  In  any  case,  plans  and  issuers  may  not,  under  Federal  law,  require  that  a  provider  obtain  authorization 
from  the  plan  or  the  issuer  for  prescribing  a  length  of  stay  not  in  excess  of  48  hours  (or  96  hours) 

•  MEWAs  and  ECEs  that  are  nonfederal  governmental  plans  are  subject  to  a  similar  disclosare  requirement    For  mandated  language 
required  to  be  used  by  such  plans,  SSS.  45  CFR  §  1 46. 1 30(dK2)  (published  in  the  Federal  Register  at  63  CFR  5756 1  on  October  27. 
1998). 
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1  lis  worksheet  may  be  used  to  help  assess  an  entity's  compliance  with  the  WHCRA  provisions  of  Pan  7  of  Subtitle  B  of  Title  I  of  the  Employee 
V  rtirement  Income  Security  Act  of  1974.  as  amended  (ERISA).  However,  it  is  not  a  complete  description  of  all  the  provisions  and  is  not  a 
$1  ibstitute  for  a  comprehensive  compliance  review.  Use  of  this  worksheet  is  voluntary,  and  it  should  not  be  filed  with  your  Form  M-l . 


|{  you  aaswcr  "No^  to  the  questions  below,  you  should  review  your  entity's  opcratioas  because  the  entity  may  not  be  in  full  compliance 
4th  the  WHCRA  provisions  in  Part  7  of  ERISA.  If  you  need  help  answering  these  questions  or  want  additional  guidance,  you  should 
contact  the  U.S.  Department  of  Labor  Pension  and  Welfare  Beocrits  Administration  office  in  your  region  or  consult  with  legal  counsel  or 
professional  employee  benefits  adviser. 


Worksheet  D 
(Form  M-l) 


Determining  Compliance  with  the  Women's 

Health  and  Cancer  Rights  Act  (WHCRA) 

Provisions  in  Part  7  of  Subtitle  B  of  Title  1  of 

ERISA 

Do  NOT  file  this  worksheet. 


OMBNo.  I2I0-XXXX 


Depaitnicnt  of  Labor 

Pension  and  Welfaie  Benefits 

Administration 


If  the  MEWA  or  ECE  offers  or  provides  mastectomy  coverage,  does  the  MEWA  or  ECE  comply  with  WHCRA's  substantive 

requirements,  which  are  contained  in  section  713  of  ERISA  (as  well  as  the  corresponding  provisions  of  the  PHS 

Act)?    ►    oYesDNoa  N/A 

•  Section  71 3  of  ERISA  (as  well  as  the  corresponding  provisions  in  the  PHS  Act)  generally  provides  that  a  group  health  plan,  and  a 
group  health  insurance  issuer,  that  offers  mastectomy  coverage  must  also  provide  coverage  for  reconstructive  surgery  in  a  manner 
determined  in  consultation  with  the  attending  physician  and  the  patient.  Coverage  includes  reconstruction  of  the  breast  on  which  the 
mastectomy  was  performed,  surgery  and  reconstruction  of  the  other  breast  to  produce  a  symmetrical  appearance,  and  prostheses  and 
treatment  of  physical  complications  at  all  stages  of  the  mastectomy,  including  lymphedemas. 

•  In  addition,  a  plan  or  issuer  may  not  deny  a  patient  eligibility,  or  continued  eligibility,  to  enroll  or  to  renew  coverage  under  the 
terms  of  the  plan,  solely  for  the  purpose  of  avoiding  the  requirements  of  WHCRA.  Nor  may  a  plan  or  issuer  penalize  or  otherwise 
reduce  or  limit  the  reimbursement  of  an  anending  provider,  or  provide  incentives  (monetary  or  otherwise)  to  an  attending  provider, 
to  induce  such  provider  to  furnish  care  to  an  individual  participant  or  beneficiary  in  a  manner  inconsistent  with  WHCRA. 

•  Plans  and  issuers  may  impose  deductibles  or  coinsurance  requirements  for  reconstructive  surgery  in  connection  with  a  mastectomy, 
but  only  if  the  deductibles  and  coinsurance  are  consistent  with  those  csublished  for  other  benefits  under  the  plan  or  coverage. 

•  State  law  protections  may  apply  to  certain  health  insurance  coverage  if  the  State  law  was  in  effect  on  October  2 1 .  1 998  (the  date  of 
enactment  of  WHCRA)  and  the  Sute  law  requires  at  least  the  coverage  for  reconstructive  breast  surgery  that  is  required  by 
WHCRA 


())      If  the  MEWA  or  ECE  offers  or  provides  mastectomy  coverage,  does  the  MEWA  or  ECE  comply  with  the  disclosure  requirements  under 
WHCRA?    >    °  Yes  o  No  a  N/A 

•  Section  713(b)  of  ERISA  (as  well  as  the  corresponding  provisions  of  the  PHS  Act)  establishes  a  one-time  notice  requirement  under 
which  group  health  plans,  and  their  health  insurance  issuers,  must  furnish  a  written  description  of  the  benefits  that  WHCRA 
requires.  This  notice  is  required  to  be  furnished  as  part  of  the  next  general  mailing  (made  after  October  21.  1998)  by  group  health 
plans,  and  their  health  insurance  issuers,  or  in  the  yearly  information  packet  sent  out  regarding  the  plan.  but.  in  any  event,  the  one- 
time notice  is  required  to  be  furnished  not  later  than  January  I,  1999. 

•  Section  7 1 3(aX3)  of  ERISA  (as  well  as  the  corresponding  provisions  of  the  PHS  Act)  establishes  a  disclosure  requirement  under 
which  group  health  plans,  and  their  health  insurance  issuers,  must  again  describe  the  benefits  required  under  WHCRA.  but  the 
notice  is  to  be  provided  upon  enrollment  in  the  plan  and  annually  thereafter 

•  Both  notices  must  indicate  that,  in  the  case  of  a  participant  or  beneficiary  who  is  receiving  benefits  under  the  plan  in  connection 
with  a  mastectomy  and  who  elects  breast  reconstruction,  the  coverage  will  be  provided  in  a  manner  determined  in  consultation  with 
the  attending  physician  and  the  patient  for  reconstruction  of  the  breast  on  which  the  mastectomy  was  performed;  surgery  and 
reconstruction  of  the  other  breast  to  produce  a  symmetrical  appearance;  and  prostheses  and  treatment  of  physical  complications  at  all 
stages  of  the  mastectomy,  including  lymphedemas.  The  notice  must  also  describe  any  deductibles  and  coinsurance  limitations  . 
applicable  to  such  coverage.  (Under  WHCRA.  coverage  of  breast  reconstruction  benefits  may  be  subject  to  deductibles  and 
coinsurance  limitations  consistent  with  those  established  for  other  benefits  under  the  plan  or  coverage.) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2560 
RiN  1210-AA54 

Interim  Rule  for  the  Assessment  of 
Civil  Penalties  Under  Section  502(cK5) 
of  ERISA 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  document  contains  an 
interim  final  rule  that  describes 
procedures  relating  to  the  assessment  of 
civil  penalties  under  section  502(c)(5)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  (ERISA)  as 
amended  by  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA).  Section  502(c)(5) 
authorizes  the  Secretary  of  Labor  (the 
Secretary)  to  assess  a  civil  penalty 
against  any  person  of  up  to  $1,000  a  day 
from  the  date  of  the  person's  failure  or 
refusal  to  file  the  information  required 
to  be  filed  by  such  person  with  the 
Secretary  under  regulations  prescribed 
pursuant  to  section  101(g){h}  of  ERISA. 
The  interim  final  rule  clarifies  the 
manner  in  which  the  Secretary  will 
assess  penalties  under  ERISA  section 
502(c)(5),  as  amended  by  HIPAA,  and 
the  procediu^es  for  agency  review. 
Separate  documents  containing  interim 
final  rules  implementing  the  reporting 
requirement  under  section  101(g){h}  of 
ERISA  and  interim  final  rules  relating  to 
procedm-es  for  administrative  hearings 
and  appeals  on  assessments  of  penalties 
under  ERISA  section  502(c)(5)  appear 
separately  in  this  issue  of  the  Federal 
Register. 

DATES:  Effective  date:  This  interim  final 
rule  is  effective  April  11,  2000. 

Comment  date:  Written  comments  are 
invited  and  must  be  received  by  the 
Department  on  or  before  March  13, 
2000. 

Applicability  date:  This  section 
applies  to  administrators  of  multiple 
employer  welfare  arrangements  that  are 
not  group  health  plans  beginning  May  1 , 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
(preferably  with  three  copies)  to: 
Pension  and  Welfare  Benefits 
Administration,  Room  C-5331,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Attention:  MEWA  reporting.  Written 
comments  may  also  be  sent  by  Internet 


to  the  following  address: 
"MEWApen@pwba.dol.gov"  (without 
the  quotation  marks). 

All  submissions  will  be  open  to 
public  inspection  and  copying  from  8:30 
a.m.  to  4:30  p.m.  in  the  Public 
Documents  Room,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  J.  Turner,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Rm  C-5331,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  (telephone  (202)  219-7006). 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  dociunent  contains  an  interim 
final  rule  that  provides  guidance 
relating  to  the  assessment  of  civil 
penalties  under  section  502(c)(5)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  as  amended  by  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996  (Pub.  L. 
104-191)  (HIPAA),  for  the  failure  or 
refused  to  file  a  report  piu-suant  to 
section  101(g){h} '  of  ERISA,  as 
amended  by  HIPAA.  This  regulation  is 
designed  to  parallel  the  procedures  set 
forth  in  §  2560.502c-2  regarding  civil 
penalties  under  section  502(c)(2)  of 
ERISA  relating  to  reports  required  to  be 
filed  under  ERISA  section  101(b)(4). 

B.  Overview  of  the  Interim  Final  Rule 

Section  502(c)(5)  provides  that  the 
Secretary  may  assess  a  civil  penalty 
against  any  person  of  up  to  $1,000  a  day 
from  the  date  of  the  person's  failure  or 
refusal  to  file  the  report  required  to  be 
filed  under  section  101(g){h}.  In  order 
to  implement  this  provision,  the 
Department  is  publishing  this  interim 
final  rule,  and,  in  a  separate  document, 
interim  final  rules  relating  to  procedures 
for  administrative  hearings  and  appeals 
on  assessments  of  civil  penalties  under 
ERISA  section  502(c)(5). 

In  general,  the  interim  final  rule  in 
§  2560.502C-5,  discussed  in  detail 
below,  addresses: 

•  The  cfrciunstances  under  which  a 
penalty  may  be  assessed  (§  2560.502c- 
5(a)); 

•  Factors  considered  by  the 
Department  in  determining  the  amount 
of  a  penalty  (§  2560.502c-5(b)); 


•  The  provision  of  notice  to  the 
administrator  of  the  Department's 
intention  to  assess  a  penalty 

(§  2560.502c-5(c)); 

•  Waiver  of  all  or  part  of  the  penalty 
by  the  Department  upon  a  showing  of 
reasonable  cause  and  the  requirements 
relating  to  a  showing  of  reasonable 
cause  (§  2560.502c-5(d)  and  (e)); 

•  The  effect  of  a  failure  to  file  a 
statement  of  reasonable  cause 
(§2560.502c-5(f)); 

•  The  provision  of  notice  to  the 
administrator  of  the  Department's 
findings  as  to  reasonable  cause  and  the 
effect  of  such  notice  where  a  penalty  is 
assessed  {§  2560.502c-5(g)); 

•  The  effect  of  a  request  for  a  hearing 
before  an  administrative  law  judge 
(§2560.502c-5(h)); 

•  Service  of  notices  (§  2560.502c- 
5(i)); 

•  The  liability  of  the  administrator  for 
assessed  penalties  (§  2560.502c-5(j)); 

•  A  cross-reference  to  procedural 
rules  relating  to  administrative  hearings 
(§  2560.502c-5(k));  and 

•  An  applicability  date  provision 
{§2560.502c-5(l)). 

In  general,  the  assessment  of  penalties 
under  section  502(c)(5)  and 
§  2560.502C-5  would  occur  only  in 
those  instances  where  the  administrator 
fails  or  refuses  to  file  a  report  within  the 
prescribed  time  frames  or,  after 
notification  that  the  report  has  been 
rejected  and  the  reasons  therefor,  where 
the  administrator  fails  or  refuses  to  file 
a  corrected  report  within  the  45  day 
period  prescribed  in  §  2560.502c- 
5(b)(3).  Accordingly,  in  the  case  of  a 
report  rejected  under  §  2520.101- 
2(d)(2),  the  administrator  can  avoid  the 
assessment  of  any  penalty  imder  section 
502(c)(5)  by  making  the  necessary 
corrections  to  the  filing  within  the 
prescribed  time  frame.  Moreover,  as 
reflected  in  paragraph  (g)  of  the  interim 
final  rule,  penalties  may  be  waived,  in 
whole  or  in  part,  upon  the 
administrator's  showing  of  reasonable 
cause  for  the  failure  to  file  a  complete 
or  timely  report. 

C.  Discussion  of  the  Interim  Final  Rule 


'  Both  the  Small  Business  Job  Protection  Act  of 
1996  (Pub.  L.  104-188)  and  the  Health  Insurance 
Portability  and  Accountability  Act  of  1996  (Pub.  L. 
104-191)  created  a  new  section  101(g)  of  EIRSA. 
Accordingly,  section  101(g)  of  ERISA  that  relates  to 
reporting  by  certain  arrangements  is  referred  to  in 
this  document  as  section  101(g){h}  of  ERISA. 


1.  Scope 

Paragraph  (a)  of  the  interim  final  rule 
addresses  the  general  application  of 
section  502(c)(5).  Paragraph  (a)(1) 
provides  that  the  administrator  of  a 
MEWA  that  is  not  a  group  health  plan 
and  for  which  a  report  is  required  to  be 
filed  under  section  101(g){h}  of  ERISA 
and  §  2520.101-2  is  liable  for  the 
penalties  assessed  under  section 
502(c)(5)  for  each  failure  or  refusal  to 
file  a  completed  report.  Accordingly,  if 
a  person  is  required  to  file  more  than 
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2.  Amount  Ass  issed 

Paragraph  (b  (l)  of  the  interim  final 
rule  provides  t  lat  the  Department  shall 
take  into  accou  iit  the  degree  and/or 
willfulness  of  t  le  failure  to  file  the 
report  in  deten  lining  the  amount  to  be 

section  502(c)(5). 
Consistent  wit]  i  the  terms  of  section 
502(c)(5).  paraj  raph  (b)(1)  provides  that 
the  penalty  ass  ;ssed  by  the  Department 
shall  not  exceei  $1,000  a  day.  With 
regard  to  the  p(  iriod  for  which  a  penalty 
may  be  assessed,  paragraph  (b)(1) 
provides  that  t  le  penalty  generally  will 
be  computed  fjom  the  date  of  the 

failure  or  refusal  to  file 
continue  up  to  the  date 
on  which  a  rep  ort  meeting  the 
requirements  olf  section  101(g){h}  and 
§  2520.101-2,  i  s  determined  by  the 
Secretary,  is  fil  ed.  Accordingly,  imder 
paragraph  fb)(1 )  of  this  section,  liability 
for  penalties  ui  ider  section  502(c)(5) 
would  continu  3  for  each  day  up  to  the 
date  complianc  e  is  achieved.  However, 
under  paragraf  h  (b)(2),  the  interim  final 
rule  provides  f  )r  tolling  of  the  daily 
penalty  where,  upon  receipt  of  a  notice 
of  intent  to  ass  jss  a  penalty  (as 
described  in  piragraph  (c)),  the 
administrator  I  iles  with  the  Department 
a  statement  of  easonable  cause  for  the 
failure  to  file  (as  described  in  paragraph 
(e)).  Under  parigraph  (b)(2),  the 
administrator  i  krill  not  incur  liability  for 
penalties  for  ai  ly  day  beginning  with  the 
date  the  Depar  ment  serves  the 
administrator  i  copy  of  the  notice  to 
assess  a  penalt  y  and  ending  with  the 
day  after  the  D  apartment  issues  the 
notice  of  deter  nination  on  the  statement 
of  reasonable  cause  (as  described  in 
paragraph(g)).  This  limited  tolling  of  the 
penalty  will  p<  rmit  MEWA 
administrators  to  present  arguments  to 
the  Departmer  t  concerning  any 
reasonable  can  se  for  the  failure  to  file 
without  incun  ing  penalties  for  the 
period  of  time  during  which  the 
administrator"! ;  statement  of  reasonable 
cause  is  being  considered  by  the 
Department. 


Paragraph  (b)(3)  defines  the  date  on 
which  an  administrator  failed  or  refused 
to  file  the  report  as  the  date  on  which 
the  report  was  due  (determined  without 
regard  to  any  extension  of  time  for 
filing).  In  this  regard,  paragraph  (b)(3) 
provides  that  a  report  which  is  rejected 
under  §  2520.101-2(d)(2)  shall  be 
treated  as  a  failure  to  file  the  report 
when  a  revised  report  meeting  the 
requirements  of  this  section  is  not  filed 
within  45  days  of  the  date  of  the 
Department's  notice  of  rejection. 

In  those  situations  where  an  extension 
of  time  is  granted  for  the  filing  of  the 
report  and  the  administrator  fails  either 
to  file  a  timely  report  or  a  complete 
report  within  the  extension  period,  the 
administrator  should  not,  for  purposes 
of  the  section  502(c)(5)  penalty,  benefit 
from  the  requested  extension. 
Accordingly,  the  interim  rule  states  that 
for  piuposes  of  paragraph  (b)(3),  the 
penalty  is  assessed  beginning  on  the  day 
after  the  date  of  the  administrator's 
failure  or  refusal  to  file  the  report. 

3.  Notice  of  Penalty 

Paragraph  (c)  of  the  interim  final  rule 
provides  that,  prior  to  the  assessment  of 
any  penalty  under  section  502(c)(5),  the 
Department  shall  provide  the 
administrator  with  a  written  notice 
indicating  the  Department's  intent  to 
assess  a  penalty  under  section  502(c)(5), 
the  amount  of  the  penalty,  the  period  to 
which  the  penalty  applies,  and  a 
statement  of  the  facts  and  reasons  for 
the  penalty.  This  notice  is  to  be  served 
in  accordance  with  the  service  of  notice 
provisions  of  §  2560.502c-5(i)  of  this 
interim  final  rule.  Under  §  2560.502c- 
5(f)  of  this  interim  final  rule,  this  notice 
becomes  a  final  order  of  the  Secretary, 
within  the  meaning  of  §  2570.91(g)  (see 
interim  final  rules  §§  2570.90  et  seq., 
published  separately  in  this  issue  of  the 
Federal  Register),  within  30  days  of  the 
service  of  notice,  unless  a  statement  of 
reasonable  cause,  described  in 
§  2560.502c-5(e)  of  the  interim  final 
rule,  is  filed  vrith  the  Department. 

4.  Waiver  of  Penalty 

Paragraphs  (d),  (e),  (f),  (g)  and  (h)  of 
the  interim  final  rule  generally  relate  to 
the  waiver  of  penalties  under  section 
502(c)(5).  Paragraph  (d)  provides  that 
the  Department  may  waive  all  or  part  of 
the  penalty  to  be  assessed  under  section 
502(c)(5)  upon  a  showing  of  reasonable 
cause  for  the  failure  to  file  the  report. 
Paragraph  (e)  provides  that,  subsequent 
to  the  issuance  of  a  notice  of  the 
Department's  intent  to  assess  a  penalty, 
the  administrator  shall  have  30  days 
ft-om  the  date  of  the  service  of  notice  to 
make  an  affirmative  showing  of 
reasonable  cause  for  the  failure  to  file  a 


complete  report  or  why  the  penalty,  as 
calculated,  should  not  be  assessed. 
Paragraph  (e)  requires  that  the  statement 
of  reasonable  cause  be  in  the  form  of  a 
written  statement  that  sets  forth  all  the 
facts  alleged  in  support  of  reasonable 
cause  and  contains  a  declaration  by  the 
administrator  that  the  statement  is  made 
under  penalties  of  perjury. 

Paragraph  (f)  describes  the  effect  of  a 
failure  to  file  the  statement  of 
reasonable  cause  within  the  prescribed 
30  day  period.  A  failure  on  the  part  of 
the  administrator  to  file  a  timely 
statement  of  reasonable  cause  will 
constitute  a  waiver  of  the  right  to  appear 
and  contest  the  facts  alleged  in  the 
Department's  notice  and  an  admission 
of  the  facts  alleged  in  the  notice  for 
pvu-poses  of  any  adjudicatory 
proceeding  involving  the  assessment  of 
a  penalty  under  section  502(c)(5).  Under 
paragraph  (f),  the  Department's  notice  of 
intent  to  assess  a  penalty,  described  in 
paragraph  (c),  then  becomes  a  final 
order  of  the  Secretary,  within  the 
meaning  of  paragraph  (g)  of  §2570.91. 
(See  §§  2570.90  et  seq.,  published 
separately  in  this  issue  of  the  Federal 
Register). 

Paragraph  (g)(1)  of  the  interim  final 
rule  provides  that,  following  a  review  of 
the  facts  alleged  in  the  statement  of 
reasonable  cause,  the  Department,  in  a 
notice  of  determination,  shall  notify  the 
administrator  of  its  intention  to  waive 
the  penalty,  in  whole  or  in  part,  and/or 
assess  a  penalty.  If  it  is  the  intention  of 
the  Department  to  assess  a  penalty,  the 
notice  shall  indicate  the  amount  of  the 
penalty  and  a  brief  statement  of  the 
reasons  for  assessing  the  penalty.  Under 
paragraph  (g)(2),  this  notice  becomes  a 
final  order  30  days  after  the  date  of 
service  of  the  notice,  except  as  provided 
in  paragraph  (h).  In  general,  paragraph 
(h)  provides  that  the  notice  described  in 
paragraph  (g)  shall  not  become  a  final 
order  unless,  within  30  days  of  the  date 
of  service  of  the  notice,  the 
administrator  or  representative  thereof 
files  a  request  for  a  hearing  under 
§  2570.90  et  seq.  (published  separately 
in  this  issue  of  the  Federal  Register), 
and  files  an  answer  to  the  notice.  The 
request  for  hearing  and  answer  shall  be 
filed  in  accordance  with  §  2570.92.  The 
answer  opposing  the  proposed  sanction 
shall  be  in  writing,  and  supported  by 
reference  to  specific  circumstances  or 
facts  surrounding  the  notice  of 
determination  issued  piu-suant  to 
paragraph  (g). 

5.  Service  of  Notices 

Paragraph  (i)  of  the  interim  final  rule 
describes  the  manner  in  which  the 
notice  of  intent  to  assess  a  penalty, 
described  in  paragraph  (c),  and  the 
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notice  of  determination  on  a  statement 
of  reasonable  cause,  described  in 
paragraph  (g),  will  be  served.  Under 
paragraph  (i)  of  the  interim  final  rule, 
service  of  notice  shall  be  made  either: 
(1)  By  delivering  a  copy  to  the 
administrator  or  the  administrator's 
representative;  (2)  by  leaving  a  copy  at 
the  principal  office,  place  of  business,  or 
residence  of  the  administrator  or  the 
administrator's  representative;  or  (3)  by 
mailing  a  copy  to  the  last  known 
address  of  the  administrator  or  the 
administrator's  representative.  If  service 
is  accomplished  by  certified  mail, 
service  is  complete  upon  mailing.  If 
service  is  done  be  regular  mail,  service 
is  complete  upon  receipt  by  the 
addressee. 

6.  Liability 

Paragraph  (j)  of  the  interim  final  rule 
clarifies  the  liability  of  the  parties  for 
penalties  assessed  under  section 
502(c)(5).  Paragraph  (j)(l)  provides  that 
if  more  than  one  person  is  responsible 
as  administrator  for  the  failiu^  to  file  the 
report,  all  such  persons  shall  be  jointly 
and  severally  liable  for  such  failure. 
Paragraph  (j)(2)  provides  that  any 
person  against  whom  a  penalty  is 
assessed  under  section  502(c)(5)  is 
personally  liable  for  the  payment  of 
such  penalty.  Paragraph  (j)(2)  is 
intended  to  make  clear  that  liability  for 
the  payment  of  penalties  assessed  under 
section  502(c)(5)  is  the  personal  liability 
of  the  person  against  whom  the  penalty 
is  assessed  and  not  a  liability  of  the 
MEWA.  Accordingly,  assets  of  the 
MEWA  can  not  be  used  to  pay  the 
penalty. 

7.  Applicability 

Paragraph  (1)  of  the  interim  rule 
clarifies  that  this  section  generally 
applies  to  administrators  of  multiple 
employer  welfare  arrangements  that  are 
not  group  health  plans  beginning  May  1 , 
2000.  Under  a  transition  safe  harbor 
period,  however,  no  civil  penalty  will 
be  assessed  against  an  administrator  that 
has  made  a  good  faith  eifort  to  comply 
with  a  §  2520.101-2  filing  that  is  due  in 
the  Year  2000.  This  transition  rule  was 
created  because,  diuing  this  first  year  in 
particular,  the  Department  is  focused  on 
educating  administrators  about  this 
filing  requirement  and  is  committed  to 
working  with  them  to  help  them 
comply.  In  this  regard,  the  Department 
has  developed  filers'  guides  which  may 
be  helpful  in  fifing  the  Form  M-1.  These 
filers'  guides  will  be  made  available  on 
the  Pension  and  Welfare  Benefits 
Administration's  website  at 
www.dol.gov/dol/pwba  and  through 
their  toll-free  publication  hotline  at  1- 
800-998-7542.  Also,  the  Pension  and 


Welfare  Benefits  Administration's  help 
desk  (202-219-8818)  is  available  in  case 
administrators  have  questions  or  if  they 
need  any  assistance  with  filings. 

D.  Interim  Final  Rule  With  Request  for 
Comments 

Section  734  of  ERISA  (formerly 
section  707)  authorizes  the  Secretary  of 
Labor,  consistent  with  section  104  of 
HIPAA,  to  promulgate  any  such 
regulations  as  may  be  necessary  or 
appropriate  to  carry  out  the  provisions 
of  Part  7  of  ERISA.  In  addition,  this 
section  specifically  authorizes  the 
Secretary  to  promulgate  any  interim 
final  rules  as  the  Secretary  determines 
are  appropriate  to  carry  out  Part  7  of 
ERISA.  In  addition,  section  505  of 
ERISA  authorizes  the  Secretary  to 
prescribe  such  regulations  as  the 
Secretary  finds  necessary  or  appropriate 
to  carry  out  the  provisions  of  'Title  I  of 
ERISA.  The  report  required  to  be  filed 
imder  section  101(g)(h)  is  for  the 
purpose  of  determining  the  extent  to 
which  the  requirements  of  Part  7  are 
being  carried  out.  Accordingly,  the 
Department  has  determined  that  issuing 
this  regulation  in  interim  final  form  is 
necessary  in  order  for  the  Secretary  to 
continue  to  effectively  enforce  the 
requirements  of  section  101(g){h}  of 
ERISA  and  the  implementing 
regulations  under  §2520.101-2.  Written 
comments  on  these  interim  rules  are 
invited. 

E.  Executive  Order  12866  Statement 

Under  Executive  Order  12866,  the 
Department  must  determine  whether  a 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f)  of  the 
Executive  Order,  a  "significant 
regulatory  action"  is  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
milfion  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  commimities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal^ 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  On  the  basis  of  these  criteria,  the 


Department  has  determined  that  this 
regulatory  action  is  not  significant 
within  the  meaning  of  the  Executive 
Order. 

F.  Paperwork  Reduction  Act 

The  rule  being  issued  here  is  not 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  ef  seq.)  because  it  does  not 
contain  an  "information  collection 
request"  as  defined  in  44  U.S.C.  3502(3). 

G.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  (RFA)  requires  each 
Federal  agency  to  perform  an  initial 
regulatory  flexibility  analysis  for  all 
rules  subject  to  the  notice  and  comment 
requirements  of  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
551  et  seq.)  tuiless  the  head  of  the 
agency  certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

Because  these  rules  are  being  issued 
as  interim  final  rules  and  not  as  a  notice 
of  proposed  rulemaking,  the  RFA  does 
not  apply  and  the  Department  is  not 
required  to  either  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  or 
conduct  a  regulatory  flexibility  analysis. 
The  Department  does  not  anticipate  that 
this  interim  final  rule  will  impose  a 
significant  impact  on  a  substantial 
number  of  small  entities,  however, 
regardless  of  whether  one  uses  the 
definition  of  small  entity  foiuid  in 
regulations  issued  by  the  Small 
Business  Administration  (13  CFR 
121.201)  or  one  defines  small  entity,  on 
the  basis  of  section  104(a)(2)  of  ERISA, 
as  an  employee  benefit  plan  with  fewer 
than  100  participants.  The  Department 
invites  comments  on  the  effect  of  this 
interim  final  rule  on  small  entities. 

H.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  interim  final  rule  being  issued 
here  is  subject  to  the  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.)  and  has  been  transmitted  to 
Congress  and  the  Comptroller  General 
for  review.  The  rule  is  not  a  "major 
rule"  as  that  term  is  defined  in  5  U.S.C. 
804,  because  it  is  not  likely  to  result  in 
(1)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
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health  plan,  and  that  provides  benefits 
consisting  of  medical  care  (within  the 
meaning  of  section  733(a)(2)),  for  which 
a  report  is  required  to  be  filed  under 
section  101(g){h}  of  the  Act  and 
§  2520.101-2,  shall  be  liable  for  civil 
penalties  assessed  by  the  Secretary 
under  section  502(c)(5)  of  the  Act  for 
each  failure  or  refusal  to  file  a 
completed  report  required  to  be  filed 
under  section  101(g){h}  and  §  2520.101- 
2.  The  term  "administrator"  is  defined 
in§2520.101-2(b). 

(2)  For  purposes  of  this  section,  a 
failiu^  or  refusal  to  file  the  report 
required  to  be  filed  under  section 
101(g){h}  shall  mean  a  failing  or  refusal 
to  file,  in  whole  or  in  part,  that 
information  described  in  section 
101(g){h}  and  §  2520.101-2,  on  behalf  of 
the  MEWA.  at  the  time  and  in  the 
manner  prescribed  therefor. 

(b)  Amount  assessed. — (1)  The 
amount  assessed  imder  section  502(c)(5) 
shall  be  determined  by  the  Department 
of  Labor,  taking  into  consideration  the 
degree  and/or  willfulness  of  the  failure 
to  file  the  report.  However,  the  amount 
assessed  under  section  502(c)(5)  of  the 
Act  shall  not  exceed  $1,000  a  day, 
computed  from  the  date  of  the 
administrator's  failure  or  refusal  to  file 
the  report  and,  except  as  provided  in 
paragraph  {b)(2)  of  this  section, 
continuing  up  to  the  date  on  which  a 
report  meeting  the  requirements  of 
section  101(g){h}  and  §  2520.101-2,  as 
determined  by  the  Secretary,  is  filed.    • 

(2)  If,  upon  receipt  of  a  notice  of 
intent  to  assess  a  penalty  (as  described 
in  paragraph  (c)  of  this  section),  the 
administrator  files  a  statement  of 
reasonable  cause  for  the  failure  to  file, 
in  accordance  with  paragraph  (e)  of  this 
section,  a  penalty  shall  not  be  assessed 
for  any  day  from  the  date  the 
Department  serves  the  administrator 
with  a  copy  of  such  notice  until  the  day 
after  the  Department  serves  notice  on 
the  administrator  of  its  determination 
on  reasonable  cause  and  its  intention  to 
assess  a  penalty  (as  described  in 
paragraph  (g)  of  this  section). 

(3)  For  purposes  of  this  paragraph,  the 
date  on  which  the  administrator  failed 
or  refused  to  file  the  report  shall  be  the 
date  on  which  the  report  was  due 
(determined  vyithout  regard  to  any 
extension  of  time  for  filing).  A  report 
which  is  rejected  under  §  2520.101-2 
shall  be  treated  as  a  failure  to  file  a 
report  when  a  revised  report  meeting 
the  requirements  of  this  section  is  not 
filed  within  45  days  of  the  date  of  the 
Department's  notice  of  rejection.  If  a 
revised  report  meeting  the  requirements 
of  this  section,  as  determined  by  the 
Secretary,  is  not  submitted  within  45 
days  of  die  date  of  the  notice  of  rejection 


by  the  Department,  a  penalty  shall  be 
assessed  imder  section  502(c)(5) 
beginning  on  the  day  after  the  date  of 
the  administrator's  failure  or  refusal  to 
file  the  report. 

(c)  Notice  of  intent  to  assess  a  penalty. 
Prior  to  the  assessment  of  any  penalty 
imder  section  502(c)(5),  the  Department 
shall  provide  to  the  administrator  of  the 
MEWA  a  written  notice  indicating  the 
Department's  intent  to  assess  a  penalty 
under  section  502(c)(5),  the  amount  of 
such  penalty,  the  period  to  which  the 
penalty  applies,  and  a  statement  of  the 
facts  and  the  reason(s)  for  the  penalty. 

(d)  Waiver  of  assessed  penalty.  The 
Department  may  waive  all  or  part  of  the 
penalty  to  be  assessed  under  section 
502(c)(5)  on  a  showing  by  the 
administrator  that  there  was  reasonable 
cause  for  the  failure  to  file  the  report. 

(e)  Showing  of  reasonable  cause. 
Upon  issuance  by  the  Department  of  a 
notice  of  intent  to  tfssess  a  penalty,  the 
administrator  shall  have  30  days  from 
the  date  of  the  service  of  notice,  as 
described  in  paragraph  (i)  of  this 
section,  to  file  a  statement  of  reasonable 
cause  for  the  failure  to  file  a  complete 
report  or  why  the  penalty,  as  calculated, 
shoidd  not  be  assessed.  A  showing  of 
reasonable  cause  must  be  made  in  the 
form  of  a  written  statement  setting  forth 
all  the  facts  alleged  as  reasonable  cause. 
The  statement  must  contain  a 
declaration  by  the  administrator  that  the 
statement  is  made  under  the  penalties  of 
perjvuy. 

(f)  Failure  to  file  a  statement  of 
reasonable  cause.  Failiu*  of  an 
administrator  to  file  a  statement  of 
reasonable  cause  within  the  30  day 
period  described  in  paragraph  (e)  of  this 
section  shall  be  deemed  to  constitute  a 
waiver  of  the  right  to  appear  and  contest 
the  facts  alleged  in  the  notice,  and  such 
failure  shall  be  deemed  an  admission  of 
the  facts  alleged  in  the  notice  for 
purposes  of  any  proceeding  involving 
the  assessment  of  a  civil  penalty  under 
section  502(c)(5).  Such  notice  shall  then 
become  a  final  order  of  the  Secretary, 
within  the  meaning  of  §  2570.91(g). 

(g)  Notice  of  the  determination  on 
statement  of  reasonable  cause — (1)  The 
Department,  following  a  review  of  all 
the  facts  alleged  in  support  of  a 
complete  or  partial  waiver  of  the 
penalty,  shall  notify  the  administrator, 
in  writing,  of  its  intention  to  waive  the 
penalty,  in  whole  or  in  part,  and/or 
assess  a  penalty.  If  it  is  the  intention  of 
the  Department  to  assess  a  penalty,  the 
notice  shall  indicate  the  amount  of  the 
penalty,  not  to  exceed  the  amoimt 
described  in  paragraph  (c)  of  this 
section,  and  a  brief  statement  of  the 
reasons  for  assessing  the  penalty. 
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(2)  Except  as  provided  in  paragraph 
(h)  of  this  section,  a  notice  issued 
pursuant  to  this  paragraph  indicating 
the  Department's  intention  to  assess  a 
penalty  shall  become  a  final  order, 
within  the  meaning  of  §  2570.91(g),  30 
days  after  the  date  of  service  of  the 
notice. 

(h)  Administrative  hearing.  A  notice 
issued  pursuant  to  paragraph  (g)  of  this 
section  will  become  the  final  order  of 
the  Department  of  Labor,  unless,  within 
30  days  from  the  date  of  the  service  of 
the  notice,  the  administrator  or 
representative  thereof  files  a  request  for 
a  hearing  imder  §  2570.90  et  seq.,  and 
files  and  answer  to  the  notice.  The 
request  for  hearing  and  answer  shall  be 
filed  in  accordance  with  §  2570.92.  The 
answer  opposing  the  proposed  sanction 
shall  be  in  writing,  and  supported  by 
reference  to  specific  circumstances  or 
facts  surrounding  the  notice  of 
determination  issued  pursuant  to 
paragraph  (g). 

(i)  Service  of  notice — (1)  Service  of 
notice  shall  be  made  either: 

(i)  By  delivering  a  copy  to  the 
administrator  or  representative  thereof; 

(ii)  By  leaving  a  copy  at  the  principal 
office,  place  of  business,  or  residence  of 
the  administrator  or  representative 
thereof;  or 

(iii)  By  mailing  a  copy  to  the  last 
known  address  of  the  administrator  or 
representative  thereof 

(2)  If  service  is  accomplished  by 
certified  mail,  service  is  complete  upon 
mailing.  If  done  by  regular  mail,  service 
is  complete  upon  receipt  by  the 
addressee 

(j)  Liability — (1)  If  more  than  one 
person  is  responsible  as  administrator 
for  the  failure  to  file  the  report,  all  such 
persons  shall  be  jointly  and  severally 
liable  with  respect  to  such  bilure. 

(2)  Any  person  against  whom  a  civil 
penalty  has  been  assessed  imder  section 
502(c)(5)  pursuant  to  a  final  order, 
within  the  meaning  of  §  2570.91(g), 
shall  be  personally  liable  for  the 
payment  of  such  penalty. 

(k)  Cross-reference.  See  §§  2570.90 
through  101  of  this  chapter  for 
procediual  rules  relating  to 
administrative  hearings  under  section 
502(c)(5)  (rf  the  Act. 

(1)  Applicability  date — (1)  In  general. 
This  section  ^plies  to  administrators  of 
multiple  employer  welfare  arrangements 
that  are  not  group  health  plans 
beginning  May  1,  2000. 

(2)  Transitional  safe  harbor  period. 
No  civil  penalty  will  be  assessed  against 
an  administrator  that  has  made  a  good 
faith  effort  to  comply  with  a  §  2520.101- 
2  filing  that  is  due  in  the  Year  2000. 


Signed  at  Washington  DC,  this  4th  day  of 
February,  2000. 

Leslie  B.  Knunerich, 

Acting  Assistant  Secretary,  Pension  and 
Welfare  Benefits  Administration,  Department 
of  Labor. 

[FR  Doc.  00-2936  Filed  2-10-00;  8:45  am] 

mUNO  COOe  4510-2B-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2570 

RIN  121&-AA54  * 

Interim  Rule  Governing  Procedures  for 
Administrative  Hearings  Regarding  the 
Assessment  of  CIvH  Psnaltles  under 
Section  502(cK5)  of  ERISA 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  dociunent  contains  an 
interim  final  rule  that  describes 
procedures  relating  to  administrative 
hearings,  in  connection  with  the 
assessment  of  civil  penalties  under 
section  502(c)(5)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA),  as  amended  by  the  Health 
Insurance  Portability  and 
Accoimtability  Act  of  1996  (HIPAA). 
Section  502(c)(5)  of  ERISA  authorizes 
the  Secretary  of  Labor  (the  Secretary)  to 
assess  a  civil  penalty  against  any  person 
of  up  to  $1,000  a  day  from  the  date  of 
the  person's  failure  or  refusal  to  file  the 
information  required  to  be  filed  by  such 
person  with  the  Secretary  under 
regulations  prescribed  piu^uant  to 
section  101(g){h}  of  ERISA.  Separate 
dociunents  are  also  being  published 
today  in  the  Federal  Register  containing 
interim  final  rules  implementing  the 
reporting  requirement  under  section 
101(g){h}  of  ERISA  and  interim  final 
rules  describing  the  manner  in  which 
the  Department  will  assess  civil 
penalties  imder  ERISA  sectioh  502(c)(5). 
DATES:  Effective  date:  This  interim  final 
rule  is  effective  April  11,  2000. 

Comment  date:  Written  comments  are 
invited  and  must  be  received  by  the 
Department  on  at  before  March  13, 
2000. 

Applicability  Date:  This  section 
applies  to  administrators  of  multiple 
employer  welfare  arrangements  that  are 
not  group  health  plans  beginning  May  1, 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
(preferably  with  three  copies)  to: 


Pension  and  Welfare  Benefits 
Administration,  Room  C-5331,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Attention:  MEWA  reporting.  Written 
comments  may  also  be  sent  by  Internet 
to  the  following  address: 
"MEWAproc@pwba.dol.gov"  (without 
the  quotation  marks). 

All  submissions  will  be  open  to 
public  inspection  and  copjring  from  8:30 
a.m.  to  4:30  p.m.  in  the  Public 
Documents  Room,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Amy  J.  Turner,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Rm  C-5331,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  (telephone  (202)  219-7006). 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  MFORMATKM: 

A.  Background 

This  document  contains  an  interim 
final  nde  that  provides  guidance 
relating  to  the  procedures  for 
administrative  hearings  and  appeals 
regarding  the  assessment  of  civil 
penalties  under  section  502(cM5)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  as  amended  by  the 
Health  Insiuance  Portability  and 
Accoimtability  Act  of  1996  (Pub.  L 
104-191)  (HIPAA),  for  the  failure  or 
refusal  to  file  a  completed  report 
pursuant  to  section  101(g){h}  >  of 
ERISA,  as  amended  by  HIPAA.  This 
regidation  is  designed  to  parallel  the 
procedures  set  forth  in  §  2570.502c-2 
regarding  civil  penalties  under  section 
502(c)(2)  of  ERISA  relating  to  reports 
required  to  be  filed  under  ERISA  section 
104(b)(4). 

B.  Overview  of  the  Interim  Final  Rale 

Section  502(c)(5)  provides  that  the 
Secretary  may  assess  a  civil  penalty 
against  any  person  of  up  to  $1,000  a  day 
frvm  the  date  of  the  person's  failure  or 
refusal  to  file  the  report  required  to  be 
filed  under  section  101(g){h}.  In  order 
to  implement  this  provision,  the 
Department  is  publishing  this  interim 
final  rule,  and  in  a  separate  document, 
an  interim  final  rule  describing  the 
manner  in  which  the  Department  will 
assess  civil  penalties  under  ERISA 
section  502(c)(5).  See  §  2560.502c-5. 


>  Both  the  Small  Business  Job  Protection  Act  of 
1996  CPub.  L.  104-188)  and  the  Health  Insurance 
Portability  and  AccountabiUty  Act  of  1996  (Pub.  L. 
104-191)  created  a  new  section  101(g}  of  ERISA. 
Accordingly,  section  101(g)  of  ERISA  that  relates  to 
reporting  by  certain  arrangements  is  referred  to  in 
this  document  as  section  101(gJ(h}  of  ERISA. 
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This  document  contains  an  interim 
final  rule  that  Establishes  procedures  for 
hearings  befora  an  Administrative  Law 
Judge  (ALJ)  wim  respect  to  an  ** 

assessment  by  ihe  Department  of  Labor 
(the  Department)  of  a  civil  penalty 
under  section  !  02(c)(5),  and  for  appeals 
of  an  ALJ  decis  ion  to  the  Secretary  or 
the  Secretary's  delegate.  In  this  regard, 
the  Secretary  has  established  the 
Pension  and  Welfare  Benefits 
Administratioij  (PWBA)  within  the 
Department  fon  the  piupose  of  carrying 
out  most  of  tha  Secretary's 
responsibilities  under  ERISA.  See 
Secretary  of  Labor's  Order  1-87,  52  FR 
13139  (April  2i,  1987). 

The  Departnient  has  published  rules 
of  practice  and  procedure  for 
administrative  bearings  before  the 
Office  of  Admibistrative  Law  Judges  in 
Subpart  A  of  2»  CFR  Part  18,  48  FR 
32538  (1983).  As  explained  in  29  CFR 
18.1,  those  provisions  generally  govern 
administrative  hearings  before  ALJs 
assigned  to  the^  Department  and  are 
intended  to  provide  maximimi 
uniformity  in  tne  conduct  of 
administrative  bearings.  However,  in 
the  event  of  an  inconsistency  or  conflict 
between  the  provisions  of  Subpart  A  of 
29  CFR  Part  18  and  a  rule  or  procedure 
required  by  statute,  executive  order,  or 
regulation,  the  latter  controls. 

The  Departnient  has  reviewed  the 
applicability  of  the  provisions  of 
Subpart  A  of  2§  CFR  Part  18  to  the 
assessment  of  oivil  penalties  under 
ERISA  section  B02(c)(5)  and  has  decided 
to  adopt  many  ,j  though  not  all,  of  the 
provisions  of  Subpart  A  of  29  CFR  Part 
18  for  these  proceedings.  Accordingly, 
adjudications  r  elating  to  civil  penalties 
under  ERISA  section  502(c)(5)  will  be 
governed  by  th  5  following  sections  ^  of 
Subpart  A  of  2!  I  CFR  Part  18: 

§  18.4    Time  cor  iputations. 

§  18.5    (c)  Ihrou]  [h  (e)    Responsive 

pleadings — <  nswer  and  request  for 

hearing. 
§  18.6    Motions  end  requests. 
§  18.7    Prehearilig  statements. 
§  18.8    Prehearii  ig  conferences. 
§18.11    Consoli  dation  of  hearings. 
§18.12    Amicus  curiae. 
§18.13    Discov*  ry  methods. 
§18.15    Protecti  ve  orders. 
§  18.16     Supplei  Dentation  of  responses. 
§  18.17    Stipula  ions  regarding  discovery. 
§  18.18    Written  interrogatories  to  parties. 
§  18.19    Produci  ion  of  documents  and  other 

evidence;  en  try  upon  land  for  inspection 

and  other  pi  rposes;  and  physical  and 

mental  exan  ination. 


ttlat 


2  To  the  extent 
of  29  CFR  Part  18 
provisions  detailed 
govern  the  rules  of 
administrative  heaj  ings 
under  ERISA 


L  sectic  n 


any  provision  of  Subpart  A 
not  incorporated,  the 
in  this  section  are  intended  to 
practice  and  procedure  for 
relating  to  civil  penalties 
S02(c)(5). 


§  18.20  Admissions. 

§  18.21  Motion  to  compel  discovery. 

§  18.22  Depositions. 

§  18.23  Use  of  depositions  at  hearings. 

§  18.24  Subpoenas. 

§  18.25  Designation  of  administrative  law 

judge. 

§  18.26  Conduct  of  hearings. 

§  18.27  Notice  of  hearing. 

§  18.28  Continuances. 

§  18.29  Authority  of  administrative  law 

judge. 

§  18.30  Unavailability  of  administrative  law 

judge. 

§18.31  Disqualification. 

§18.32  Separation  of  functions. 

§  18.33  Expedition. 

§  18.34  Representation. 

§18.35  Legal  assistance. 

§  18.36  Standards  of  conduct. 

§18.37  Hearing  room  conduct. 

§  18.38  Ex  parte  communications. 

§  18.39  Waiver  of  right  to  appear  and  failure 

to  participate  or  to  appear. 

§  18.40  Motion  for  summary  decision. 

§  18.42  Expedited  proceedings. 

§18.43  Formal  hearings. 

§18.44  Evidence. 

§18.45  Official  notice. 

§18.46  In  camera  and  protective  orders. 

§18.47  Exhibits. 

§  18.48  Records  in  other  proceedings. 

§  18.49  Designation  of  parts  of  documents. 

§  18.50  Authenticity. 

§  18.51  Stipulations. 

§  18.52  Record  of  hearings. 

§  18.53  Closing  of  heeuings. 

§  18.54  Closing  the  record. 

§  18.55  Receipt  of  documents  after  hearing. 

§18.56  Restricted  access. 

§  18.59  Certification  of  official  record. 

This  interim  final  rule  relates 
specifically  to  procedures  for  assessing 
civil  penalties  under  section  502(c)(5)  of 
ERISA  and  are  controlling  to  the  extent 
they  are  inconsistent  with  any  portion 
of  Subpart  A  of  29  CFR  Part  18.  This 
interim  final  rule  is  designed  to 
maintain  the  maximum  degree  of 
imiformity  with  the  rules  set  forth  in 
Subpart  A  of  29  CFR  Part  18  consistent 
with  the  need  for  an  expedited 
procedure,  while  recognizing  the  special 
characteristics  of  proceedings  under 
ERISA  section  502(c)(5).  For  purposes  of 
clarity,  where  a  particiilar  section  of  the 
existing  procediiral  rules  would  be 
affected  by  these  interim  final  rules,  the 
entire  section  of  the  existing  procedural 
rules  (with  the  appropriate 
modifications)  has  been  set  out  in  this 
dociunent.  Thus,  only  a  portion  of  the 
provisions  of  the  procedural  rules  set 
forth  below  involve  changes  fi-om,  or 
additions  to,  the  rules  in  Subpart  A  of 
29  CFR  Part  18.  The  specific 
modifications  to  the  rules  in  Subpart  A 
29  CFR  Part  18,  and  their  relationship 
to  the  conduct  of  these  proceedings 
generally,  are  outlined  below. 


C.  Discussion  of  the  Interim  Final  Rules 

1 .  In  General 

The  applicability  of  these  procedural 
rules  imder  section  502(c)(5)  is  set  forth 
in  §  2570.90.  In  this  regard,  it  should  be 
noted  that  the  procedural  rules 
contained  herein  apply  only  to 
adjudicatory  proceedings  before  ALJs  of 
the  U.S.  Department  of  Labor.  The 
interim  rule  in  §  2560.502c-5,  also  being 
published  today,  sets  forth  the 
procedures  relating  to  issuance  by 
PWBA  of  notices  of  intent  to  assess  a 
penalty  under  ERISA  section  502(c)(5), 
as  well  as  procedures  for  agency  review 
of  statements  of  reasonable  cause  filed 
by  persons  against  whom  a  penalty  is 
assessed.  Under  the  interim  final  rule 
contained  in  this  notice,  an  adjudicatory 
proceeding  before  an  ALJ  is  conmienced 
only  when  a  person  against  whom  the 
Department  intends  to  assess  a  penalty 
under  section  502(c)(5)  files  an  answer 
to  a  notice  of  the  agency's  determination 
on  a  statement  of  reasonable  cause.  See 
§  2570.91(c)  and  (d)  below,  and 
§  2560.502c-5(h),  published  separately 
in  this  issue  of  the  Federal  Re^ster. 

The  definitional  section  (§  2570.91)  of 
these  interim  final  rules  incorporates 
the  basic  adjudicatory  principles  set 
forth  in  Subpart  A  of  29  CFR  Part  18, 
but  includes  terms  and  concepts  of 
specific  relevance  to  proceedings  under 
ERISA  section  502(c)(5).  In  this  respect, 
it  differs  bova  its  more  general 
coimterpart  at  §  18.2  of  this  title.  In 
particular,  §  2570.91  states  that  the  term 
"Secretary"  means  the  Secretary  of 
Labor  and  includes  various  persons  to 
whom  the  Secretary  may  delegate 
authority.  This  definition  is  not 
intended  to  suggest  any  limitation  on 
the  authority  that  the  Secretary  has 
delegated  to  the  Assistant  Secretary  for 
Pension  and  Welfare  Benefits.  As  noted 
above,  the  Secretary  of  Labor  has 
delegated  most  of  his  or  her  authority 
imder  ERISA  to  the  Assistant  Secretary 
for  Pension  and  Welfare  Benefits.  Thus, 
the  Department  contemplates  that  the 
duties  assigned  to  the  Secretary  under 
the  procedural  regulation  will  in  fact  be 
discharged  by  the  Assistant  Secretary 
for  Pension  and  Welfare  Benefits  or  a 
properly  authorized  delegate. 

2.  Proceedings  Before  Administrative 
Law  Judges 

In  general,  the  burden  to  initiate 
adjudicatory  proceedings  before  an  ALJ 
will  be  on  the  party  against  whom  the 
Department  is  seeking  to  assess  a  civil 
penalty  under  ERISA  section  502(c)(5) 
(the  respondent).  However,  a 
respondent  must  have  complied  with 
the  procedures  relating  to  agency  review 
set  forth  in  §  2560.502c-5  before 
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initiating  adjudicatory  proceedings 
under  this  section.  In  this  regard,  it 
should  be  noted  that  both  the  notice  of 
intent  to  assess  a  penalty,  as  described 
in  §  2560.502c-5{c),  and  the  notice  of 
determination  on  a  statement  of 
reasonable  cause,  as  described  in 
§  2560.502c-5(g),  will  be  issued  by 
PWBA,  the  agency  responsible  for 
administration  and  enforcement  of 
ERISA  section  502(c)(5),  in  accordance 
with  the  service  of  notice  provisions 
described  in  §  2560.502c-5(i).  Paragraph 
(c)  of  §  2570.91  (relating  to  respondent's 
''answer),  paragraph  (d)  of  §  2570.91 
(relating  to  commencement  of 
proceedings),  and  paragraph  (h)  of 
§  2570.91  (relating  to  administrative 
hearings)  contemplate  that  adjudicatory 
proceedings  will  be  initiated  with  the 
filing  by  a  respondent  of  an  answer  to 
a  notice  of  the  agency's  determination 
on  a  statement  of  reasonable  cause. 

The  service  of  documents  by  the 
parties  to  an  adjudicatory  proceeding,  as 
well  as  by  the  ALJ,  will  be  governed  by 
§  2570.92  of  these  interim  final  rules. 

In  general,  the  rules  in  Subpart  A  of 
29  CFR  Part  18  concerning  the 
computation  of  time,  pleadings  and 
motions,  and  prehearing  conferences 
and  statements,  are  adopted  in  these 
procedures  for  adjudications  imder 
ERISA  section  502(c)(5).  The  section  on 
the  designation  of  parties  (§  2570.93) 
differs  fi'om  its  counterpart  under 
§  18.10  of  this  title  in  that  it  specifies 
that  the  respondent  in  these  proceedings 
will,  as  indicated  above,  be  the  party 
against  whom  the  Department  seeks  to 
assess  a  civil  penalty  under  ERISA 
section  502(c)(5). 

Section  2590.94  describes  the 
consequences  of  default.  This  section 
provides  that  if  the  respondent  fails  to 
file  an  answer  to  the  Department's 
notice  of  determination,  described  in 
§  2560.502c-5(g),  within  the  30-day 
period  provided  by  §  2560.502c-5(h), 
such  failiue  shall  be  deemed  to 
constitute  a  waiver  of  the  right  to  appear 
and  contest  the  facts  alleged  in  the 
notice  and  an  admission  of  the  facts 
alleged  in  the  notice  for  purposes  of  any 
proceeding  involving  the  assessment  of 
a  civil  penalty  under  section  502(c)(5). 
Section  2570.94  clarifies  that,  in  the 
event  of  such  a  failure,  the  assessment 
of  the  penalty  becomes  final. 

Section  2590.95  addresses  consent 
orders  or  settlements.  This  section 
permits  parties,  up  to  5  days  prior  to  a 
scheduled  hearing,  to  request  that  a 
hearing  be  deferred  for  a  reasonable 
period  of  time  to  permit  negotiation  of 
a  settlement  or  agreement  resolving  the 
whole  or  any  part  of  the  issues  relating 
to  assessment  of  a  penalty  under  ERISA 
section  502(c)(5).  The  section  also  states 


that  the  ALJ's  decision  shall  include  the 
terms  and  conditions  of  any  consent 
order  or  settlement  that  has  been  agreed 
to  by  the  parties.  That  section  also 
provides  that  the  decision  of  the  ALJ, 
which  incorporates  such  consent  order, 
shall  become  a  final  agency  action 
within  the  meaning  of  5  U.S.C.  704. 
Finally,  this  section  prescribes  rules  for 
the  content,  submission  and  disposition 
of  any  settlement  agreement  under  this 
section,  and  a  process  for  settling  the 
whole  or  any  part  of  the  issues  where  all 
parties  have  not  consented  to  the  terms 
of  the  proposed  settlement. 

Section  2570.96  states  that  discovery 
may  be  ordered  by  the  ALJ  only  upon 
a  showing  of  good  cause  by  the  party 
seeking  discovery.  This  differs  from  the 
more  liberal  standard  for  discovery 
contained  in  29  CFR  18.14.  In  cases  in 
which  discovery  is  ordered  by  the  ALJ, 
the  order  shall  expressly  limit  the  scope 
and  terms  of  discovery  to  that  for  which 
good  cause  has  been  shown.  To  the 
extent  that  the  order  of  the  ALJ  does  not 
specify  rules  for  the  conduct  of  the 
discovery  permitted  by  such  order,  the 
rules  governing  the  conduct  of 
discovery  from -Subpart  A  of  29  CFR 
Pjirt  18  are  to  be  applied  in  these 
proceedings  under  section  502(c)(5).  For 
example,  if  the  order  of  the  ALJ  states 
only  diat  interrogatories  on  certain 
subjects  may  be  permitted,  the  rules 
under  Subpart  A  of  29  CFR  Part  18 
concerning  the  service  and  answering  of 
such  interrogatories  shall  apply.  The 
procedures  under  Subpart  A  of  29  CFR 
Part  18  for  the  submission  of  facts  to  the 
ALJ  during  the  hearing  are  also  to  be 
applied  in  proceedings  imder  ERISA 
section  502(c)(5). 

The  section  on  summary  decisions 
{§  2570.97)  provides  the  requisite 
authorization  for  an  ALJ  to  issue  a 
siunmary  decision  which  may  become 
final  when  there  are  no  genuine  issues 
of  material  fact  in  a  case  arising  under 
ERISA  section  502(c)(5).  The  section 
concerning  the  decision  of  the  ALJ 
{§  2570.98)  differs  from  its  counterpart 
at  §  18.57  of  this  title  in  that  it  states  that 
the  decision  of  the  ALJ  in  a  section 
502(c)(5)  case  shall  become  the  final 
decision  of  the  Secretary  unless  a  timely 
appeal  is  filed. 

3.  Review  by  the  Secretary 

The  procedures  for  appeals  of  ALJ 
decisions  under  ERISA  section  502(c)(5) 
are  governed  solely  by  the  rules  set  forth 
in  §§  2570.99  through  2570.101,  and 
without  any  reference  to  the  apf>ellate 
procedures  contained  in  Subpart  A  of  29 
CFR  Part  18.  Section  2570.99  establishes 
a  20-day  time  limit  within  which  such 
appeals  must  be  filed,  the  manner  in 
which  the  issues  for  appeal  are 


determined,  and  the  procedures  for 
making  the  entire  record  before  the  ALJ 
available  to  the  Secretary.  Section 

2570.100  provides  that  review  by  the 
Secretary  shall  not  be  on  a  de  novo 
basis,  but  rather  on  the  basis  of  the 
record  before  the  ALJ,  and  without  an 
opportunity  for  oral  argument.  Section 

2570.101  sets  forth  the  procedure  for 
establishing  a  briefing  schedule  for  such 
appeals,  and  states  that  the  decision  of 
the  Secretary  on  such  an  appeal  shall  be 
a  final  agency  action  within  the 
meaning  of  5  U.S.C.  704.  As  noted 
above,  the  authority  of  the  Secretary 
with  respect  to  the  appellate  procedures 
has  been  delegated  to  the  Assistant 
Secretary  for  Pension  and  Welfare 
Benefits.  As  required  by  the 
Administrative  Procediu*  Act  (5  U.S.C. 
552(a)(2)(A)),  all  final  decisions  of  the 
Department  under  section  502(c)(5)  of 
ERISA  shall  be  compiled  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638,  U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

D.  Interim  Ride  With  Request  for 
Comments 

Section  734  of  ERISA  (formerly 
section  707)  authorizes  the  Secretary  of 
Labor,  consistent  with  section  104  of 
HIPAA,  to  promulgate  any  such 
regulations  as  may  be  necessary  or 
appropriate  to  carry  out  the  provisions 
of  Part  7  of  ERISA,  hi  addition,  this 
section  authorizes  the  Secretary  to 
promulgate  any  interim  final  rules  as 
the  Secretary  determines  are  appropriate 
to  carry  out  Part  7  of  ERISA.  In  addition, 
section  505  of  ERISA  authorizes  the 
Secretary  to  prescribe  such  regulations 
as  the  Secretary  finds  necessary  or 
appropriate  to  carry  out  the  provisions 
of  Title  I  of  ERISA.  The  report  required 
to  be  filed  under  section  101(g)(h)  is  for 
the  piupose  of  determining  the  extent  to 
which  the  requirements  of  Part  7  are 
being  carried  out.  Accordingly,  the 
Department  has  determined  that  issuing 
this  regulation  in  interim  final  form  is 
necessary  in  order  for  the  Secretary  to 
enforce  the  reporting  requirements  of 
section  101(g)(h)  of  ERISA  and  the 
implementing  regulations  under 
§2520.101-2.  Written  comments  on 
these  interim  rules  are  invited. 

E.  Executive  Order  12866  Statement 

Under  Executive  Order  12866.  the 
Department  must  determine  whether  a 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f)  of  the 
Executive  Order,  a  "significant 
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regulatory  acti  )n"  is  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  a  n  the  economy  of  $100 
million  or  mor  b,  or  adversely  and 
materially  affe  :ting  a  sector  of  the 
economy,  proc  uctivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State ,  local  or  tribal 
governments  a  r  communities  (also 
referred  to  as  *  economically 
significant");  ( I)  creating  serious 
inconsistency  )r  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agenc] ;  (3)  materially  altering 
the  budgetary  mpacts  of  entitlement 
grants,  user  fe«  s,  or  loan  programs  or  the 
rights  and  obli  »ations  of  recipients 
thereof;  or  (4)  i  aising  novel  legal  or 
policy  issues  a  -ising  out  of  legal 
mandates,  the  Resident's  priorities,  or 
the  principles  >et  forth  in  the  Executive 
Order.  On  the  )asis  of  these  criteria,  the 
Department  ha  s  determined  that  this 
regulatory  acti  )n  is  not  significant 
within  the  mei  ning  of  the  Executive 
Order. 

F.  Paperwork  Reduction  Act 

The  rule  bei:  ig  issued  here  is  not 
subject  to  the  i  equirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]  because  it  does  not 
contain  an  "in  brmation  collection 
request"  as  de  ined  in  44  U.S.C.  3502(3). 

G.  Regulatory  Flexibility  Act 

The  Regulati  >ry  Flexibility  Act,  5 
U.S.C.  601  ef  s?q.,  (RFA)  requires  each 
Federal  agency  to  perform  an  initial 
regulatory  flex  bility  analysis  for  all 
rules  subject  t(  the  notice  and  comment 
requirements  c  f  section  553(b)  of  the 
Administrativ<  Procedure  Act  (5  U.S.C 
551  et  seq.)  un  ess  the  head  of  the 
agency  certifie !  that  the  rule  will  not,  if 
promulgated,  1  lave  a  significant 
economic  imp;  ict  on  a  substantial 
number  of  sm.  II  entities.  Small  entities 
include  small  )usinesses,  organizations, 
and  govemme  ital  jurisdictions. 

Because  thei  e  rules  are  being  issued 
as  interim  fina  rules  and  not  as  a  notice 
of  proposed  ru  lemaking,  the  RFA  does 
not  apply  and  the  Department  is  not 
required  to  eit  ler  certify  that  the  rule 
will  not  have  i  significant  impact  on  a 
substantial  nunber  of  small  entities  or 
conduct  a  regi  latory  flexibility  analysis. 
The  Departme  it  does  not  anticipate  that 
this  interim  fii  lal  rule  will  impose  a 
significant  imsact  on  a  substantial 
number  of  smi  11  entities,  however, 
regardless  of  v  hether  one  uses  the 
definition  of  s:  nail  entity  found  in 
regulations  iss  ned  by  the  Small 
Business  Administration  (13  CFR 
§  121.201)  or  c  ne  defines  small  entity, 
on  the  basis  of  section  104(a)(2]  of 
ERISA,  as  an  e  mployee  benefit  plan 


with  fewer  than  100  participants.  The 
Department  invites  comments  on  the 
effect  of  this  interim  final  rule  on  small 
entities. 

H.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  interim  final  rule  being  issued 
here  is  subject  to  the  provisions  of  the 
Smedl  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.)  and  has  been  transmitted  to 
Congress  and  the  Comptroller  General 
for  review.  The  rule  is  not  a  "major 
rule"  as  that  term  is  defined  in  5  U.S.C. 
804,  because  it  is  not  likely  to  result  in 
(1)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

I.  Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  as  well  as  Executive  Order 
12875,  this  proposed  rule  does  not 
include  any  Federal  mandate  that  may 
result  in  expenditures  by  State,  local,- or 
tribal  governments,  and  will  not  impose 
an  annual  burden  of  $100  million  or 
more  on  the  private  sector. 

Statutory  Authority 

The  interim  final  rules  set  forth  herein  are 
issued  pursuant  to  the  authority  contained  in 
section  502(c)(5)  of  ERISA  (Pub.  L.  104-191, 
110  Stat.  1936,  1952,  29  U.S.C.  1132(c)(5)), 
section  505  of  ERISA  (Pub.  L.  93-406,  88 
Stat.  892,  894,  29  U.S.C.  1135).  and  section 
734  of  ERISA  (Pub.  L.  104-204,  110  Stat. 
2874,  2935,  29  U.S.C.  1194),  and  under 
Secretary  of  Labor's  Order  1-87,  52  FR 
13139.  April  21,  1987. 

List  of  Subjects  in  29  CFR  Part  2570 

•« 
Administrative  practice  and 
procedure.  Claims,  Employee  benefit 
plans.  Employee  Retirement  Income 
Security  Act,  Law  enforcement.  Pension 
and  Welfare  Benefits  Administration, 
Reporting  and  disclosure. 

For  the  reasons  set  out  in  the 
preamble.  Part  2570  of  Chapter  XXV  of 
Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2570— {AMENDED] 

1.  the  authority  for  Part  2570  is 
revised  to  read: 


Authority:  29  U.S.C.  1132(c)(2),  1132(c)(5), 
1132(1),  1135, 1194,  and  Secretary's  Order  1- 
87,  52  FR  13139  (April  21,  1987). 

2.  By  adding  in  the  appropriate  place 
in  Part  2570  the  following  new  Subpart 
E: 

Subpart  E  "  Procedures  for  the  Assessment 
of  Civil  Penalties  Under  ERISA  Section 
502(c)(5) 

2570.90  Scope  of  rules. 

2570.91  Definitions. 

2570.92  Service:  Copies  of  documents  and 
pleadings. 

2570.93  Parties,  how  designated. 

2570.94  Consequences  of  default. 

2570.95  Consent  order  or  settlement. 

2570.96  Scope  of  discovery. 

2570.97  Summary  decision. 

2570.98  Decision  of  the  administrative  law 
judge. 

2570.99  Review  by  the  Secretary. 

2570.100  Scope  of  review. 

2570.101  Procedures  for  review  by  the 
Secretary. 

Subpart  E — Procedures  for  the 
Assessment  of  Civil  Penalties  Under 
ERISA  Section  502(cK5) 

§  2570.90    Scope  of  rules. 

The  rules  of  practice  set  forth  in  this 
subpart  are  applicable  to  "502(c)(5)  civil 
penalty  proceedings"  (as  defined  in  . 
§  2570.91(n)  of  this  subpart)  under 
section  502(c)(5)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(Pub.  L.  93-406,  88  Stat.  840-52,  as 
amended  by  Pub.  L.  104-191, 101  Stat. 
1936).  The  rules  of  procedure  for 
administrative  hearings  published  by 
the  Department's  Office  of 
Administrative  Law  Judges  in  Subpart  A 
of  Part  18  of  this  title  will  apply  to 
matters  arising  under  ERISA  section 
502(c)(5)  except  as  modified  by  this 
section.  These  proceedings  shall  be 
conducted  as  expeditiously  as  possible, 
and  the  parties  shall  make  every  effort 
to  avoid  delay  at  each  stage  of  the 
proceedings. 

§2570.91     Definttlons. 

For  502(c)(5)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  the  definitions  in  §  18.2  of  this 
title. 

(a)  Adjudicatory  proceeding  means  a 
judicial-type  proceeding  before  an 
administrative  law  judge  leading  to  the 
formulation  of  a  final  order; 

(b)  Administrative  law  judge  means  an 
administrative  law  judge  appointed 
pursuant  to  the  provisions  of  5  U.S.C. 
3105; 

(c)  Answer  means  a  written  statement 
that  is  supported  by  reference  to  specific 
circumstances  or  facts  surrounding  the 
notice  of  determination  issued  pursuant 
to  §  2560.502c-5(g); 
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(d)  Commencement  of  proceeding  is 
the  filing  of  an  answer  by  the 
respondent; 

(e)  Consent  agreement  means  any 
written  document  containing  a  specified 
proposed  remedy  or  other  relief 
acceptable  to  the  Department  and 
consenting  parties; 

(f)  ERISA  means  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended; 

(g)  Final  Order  means  the  final 
decision  or  action  of  the  Department  of 
Labor  concerning  the  assessment  of  a 
civil  penalty  under  ERISA  section 
502(c)(5)  against  a  particular  party.  Such 
final  order  may  result  from  a  decision  of 
an  administrative  law  judge  or  the 
Secretary,  the  failure  of  a  party  to  file  a 
statement  of  reasonable  cause  described 
in  §  2560.502c-5(e)  within  the 
prescribed  time  limits,  or  the  failure  of 

a  party  to  invoke  the  procedures  for 
hearings  or  appeals  under  this  title 
within  the  prescribed  time  limits.  Such 
a  final  order  shall  constitute  final 
agency  action  within  the  meaning  of  5 
U.S.C.  704; 

(h)  Hearing  means  that  part  of  a 
proceeding  which  involves  the 
submission  of  evidence,  either  by  oral 
presentation  or  written  submission,  to 
the  administrative  law  judge; 

(i)  Order  means  the  whole  or  any  part 
of  a  final  procedural  or  substantive 
disposition  of  a  matter  under  ERISA 
section  502(c)(5); 

(j)  Party  includes  a  person  or  agency 
named  or  admitted  as  a  party  to  a 
proceeding; 

(k)  Person  includes  an  individual, 
partnership,  corporation,  employee 
benefit  plan,  association,  exchange  or 
other  entity  or  organization; 

(1)  Petition  means  a  written  request, 
made  by  a  person  or  party,  for  some 
affirmative  action; 

(m)  Pleading  means  the  notice  as 
defined  in  §  2560.502c-5(g),  the  answer 
to  the  notice,  any  supplement  or 
amendment  thereto,  and  any  reply  that 
may  be  permitted  to  any  answer, 
supplement  or  amendment; 

(n)  502(c)(5)  civil  penalty  proceeding 
means  an  adjudicatory  proceeding 
relating  to  the  assessment  of  a  civil 
penalty  provided  for  in  section  502(c)(5) 
of  ERISA; 

(o)  Respondent  means  the  party 
against  whom  the  Department  is  seeking 
to  assess  a  civil  sanction  under  ERISA 
section  502(c)(5); 

(p)  Secretary  means  the  Secretary  of 
Labor  and  includes,  pursuant  to  any 
delegation  of  authority  by  the  Secretary, 
any  assistant  secretary  (including  the 
Assistant  Secretary  for  Pension  and 
Welfare  Benefits),  administrator, 
commissioner,  appellate  body,  board,  or 


other  official  of  the  Department  of 
Labor;  and 

(q)  Solicitor  means  the  Solicitor  of 
Labor  or  his  or  her  delegate. 

§  2570.92    Service:  Copies  of  documents 
and  pleadings. 

For  502(c)(5)  penalty  proceedings, 
this  section  shall  apply  in  lieu  of  §  18.3 
of  this  title. 

(a)  In  general.  Copies  of  all  documents 
shall  be  served  on  all  parties  of  record. 
All  dociunents  should  clearly  designate 
the  docket  niunber,  if  any,  and  short 
title  of  all  matters.  All  documents  to  be 
filed  shall  be  delivered  or  mailed  to  the 
Chief  Docket  Clerk,  Office  of. 
Administrative  Law  Judges  (OALJ),  800 
K  Street,  N.W.,  Suite  400,  Washington, 
DC  20001-8002,  or  to  the  OALJ  Regional 
Office  to  which  the  proceeding  may 
have  been  transferred  for  hearing.  Each 
document  filed  shall  be  clear  and 
legible. 

(b)  By  parties.  All  motions,  petitions, 
pleadings,  briefs,  or  other  documents 
shall  be  filed  with  the  Office  of 
Administrative  Law  Judges  with  a  copy, 
including  any  attachments,  to  all  other 
parties  of  record.  When  a  party  is 
represented  by  an  attorney,  service  shall 
be  made  upon  the  attorney.  Service  of 
any  document  upon  any  party  may  be 
made  by  personal  delivery  or  by  mailing 
a  copy  to  the  last  known  address.  The 
Department  shall  be  served  by  delivery 
to  the  Associate  Solicitor,  Plan  Benefits 
Security  Division,  ERISA  section 
502(c)(5)  Proceeding,  P.O.  Box  1914, 
Washington,  DC  20013.  The  person 
serving  the  document  shall  certify  to  the 
manner  and  date  of  service. 

(c)  By  the  Office  of  Administrative 
Law  Judges.  Service  of  orders,  decisions 
and  all  other  documents  shall  be  made 
by  regular  mail  to  the  last  known 
address. 

(d)  Form  of  pleadings —  (1)  Every 
pleading  shall  contain  information 
indicating  the  name  of  the  Pension  and 
Welfare  Benefits  Administration 
(PWBA)  as  the  agency  under  which  the 
proceeding  is  instituted,  the  title  of  the 
proceeding,  the  docket  number  (if  any) 
assigned  by  the  Office  of  Administrative 
Law  Judges  and  a  designation  of  the 
type  of  pleading  or  paper  (e.g.,  notice, 
motion  to  dismiss,  etc.).  The  pleading  or 
paper  shall  be  signed  and  shall  contain 
the  address  and  telephone  number  of 
the  party  or  person  representing  the 
party.  Although  there  are  no  formal 
specifications  for  documents,  they 
should  be  typewritten  when  possible  on 
standard  size  SVzxll  inch  paper. 

(2)  Illegible  dociunents,  whether 
handwritten,  typewritten,  photocopies, 
or  otherwise,  will  not  be  accepted. 
Papers  may  be  reproduced  by  any 


duplicating  process  provided  all  copies 
are  clear  and  legible. 

§  2570.93    Parties,  how  designated. 

For  502(c)(5)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.10  of  this  title. 

(a)  The  term  party  wherever  used  in 
these  rules  shall  include  any  natural 
person,  corporation,  employee  benefit 
plan,  association,  firm,  parbiership. 
trustee,  receiver,  agency,  public  or 
private  organization,  or  government 
agency.  A  party  against  whom  a  civil 
penalty  is  sought  shall  be  designated  as 
"respondent."  The  Department  shall  be 
designated  as  the  "complainant." 

(b)  Other  persons  or  organizations 
shall  be  permitted  to  participate  as 
parties  only  if  the  adininistrative  law 
judge  finds  that  the  final  decision  could 
directly  and  adversely  affect  them  or  the 
class  they  represent,  that  they  may 
contribute  materially  to  the  disposition 
of  the  proceedings  and  their  interest  is 
not  adequately  represented  by  existing 
parties,  and  that  in  the  discretion  of  the 
administrative  law  judge  the 
participation  of  such  persons  or 
organizations  would  be  appropriate. 

(c)  A  person  or  organization  not 
named  as  a  respondent  wishing  to 
participate  as  a  party  imder  this  section 
shall  submit  a  petition  to  the 
administrative  law  judge  within  fifteen 
(15)  days  after  the  person  or 
organization  has  knowledge  of  or  should 
have  known  about  the  proceeding.  The 
petition  shall  be  filed  with  the 
administrative  law  judge  and  served  on 
each  person  or  organization  who  has 
been  made  a  party  at  the  time  of  filing. 
Such  petition  shall  concisely  state; 

(1)  Petitioner's  interest  in  the 
proceeding; 

(2)  How  his  or  her  participation  as  a 
party  will  contribute  materially  to  the 
disposition  of  the  proceeding; 

(3)  Who  will  appear  for  petitioner; 

(4)  The  issues  on  which  petitioner 
wishes  to  participate;  and 

(5)  Whether  petitioner  intends  to 
present  witnesses. 

(d)  Objections  to  the  petition  may  be 
filed  by  a  party  within  fifteen  (15)  days 
of  the  filing  of  the  petition.  If  objections 
to  the  petition  are  filed,  the 
administrative  law  judge  shall  then 
determine  whether  petitioners  have  the 
requisite  interest  to  be  a  party  in  the 
proceedings,  as  defined  in  paragraph  (b) 
of  this  section,  and  shall  permit  or  deny 
participation  accordingly.  Where 
petitions  to  participate  as  parties  are 
made  by  individuals  or  groups  with 
common  interests,  the  administrative 
law  judge  may  request  all  such 
petitioners  to  designate  a  single 
representative,  or  he  or  she  may 
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§  2570.94    Corn  lequences  of-  default. 

For  502(c)(5J  civil  penalty 
proceedings,  tftis  section  shall  apply  in 
Ueu  of  §  18.5  (A)  and  (b)  of  this  title. 
Failure  of  the  jespondents  to  file  an 
answer  to  the  ilotice  of  determination 
described  in  §  2560.502c-5(g)  within  the 
30-day  period  provided  by  §  2560.502c- 
5(h)  shall  be  deemed  to  constitute  a 
waiver  of  his  or  her  right  to  appear  and 
contest  the  allegations  of  the  notice  of 
determination  J  and  such  failure  shall  be 
deemed  to  be  an  admission  of  the  facts 
as  alleged  in  the  notice  for  purposes  of 
any  proceeding  involving  the 
assessment  of  a  civil  penalty  imder 
section  502(c)(p).  Such  notice  shall  then 
become  a  final  order  of  the  Secretary. 

§  2570.95    Conaent  order  or  settlement. 

For  502(c)(5J  civil  penalty 
proceedings,  tfte  following  shall  apply 
in  lieu  of  §  18.9  of  this  title. 

(a)  In  general.  At  any  time  after  the 
commencement  of  a  proceeding,  but  at 
least  five  (5)  days  prior  to  the  date  set 
for  hearing,  th#  parties  jointly  may  move 
to  defer  the  hei  iring  for  a  reasonable 
time  to  permit  negotiation  of  a 
setdement  or  a  n  agreement  containing 
findings  and  a|i  order  disposing  of  the 
whole  or  any  dart  of  the  proceeding. 
The  allowance^  of  such  deferment  and 
the  duration  tljereof  shall  be  in  the 
discretion  of  tne  administrative  law 
judge,  after  consideration  of  such  factors 
as  the  nature  of  the  proceeding,  the 
requirements  of  the  public  interest,  the 
representationf  of  the  parties  and  the 
probability  of  teaching  an  agreement 
which  will  result  in  a  just  disposition  of 
the  issues  involved. 

(b)  Content,  kny  agreement 
containing  consent  findings  and  an 
order  disposing  of  a  proceeding  or  any 
part  thereof  shall  also  provide: 

(1)  That  the  prder  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  mtire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  n(  >tice  and  the  agreement; 

(3)  A  waiver  of  any  further  procedural 
steps  before  th  b  administrative  law 
judge: 


(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  order  and 
decision  entered  into  in  accordance 
with  the  agreement;  and 

(5)  That  the  order  and  decision  of  the 
administrative  law  judge  shall  be  final 
agency  action. 

(c)  Submission.  On  or  before  the 
expiration  of  the  time  granted  for 
negotiations,  but,  in  any  case,  at  least 
five  (5)  days  prior  to  the  date  set  for 
hearing,  the  parties  or  their  authorized 
representative  or  their  counsel  may: 

(1)  Submit  the  proposed  agreement 
containing  consent  findings  and  an 
order  to  the  administrative  law  iudge;  or 

(2)  Notify  the  administrative  law 
judge  that  the  parties  have  reached  a  full 
settlement  and  have  agreed  to  dismissal 
of  the  action  subject  to  compliance  with 
the  terms  of  the  settlement;  or 

(3)  Inform  the  administrative  law 
judge  that  agreement  caimot  be  reached. 

(d)  Disposition.  In  the  event  that  a 
settlement  agreement  containing 
consent  findings  and  an  order  is 
submitted  within  the  time  allowed 
therefore,  the  administrative  law  judge 
shall  issue  a  decision  incorporating 
such  findings  and  agreement  within 
thirty  (30)  days  of  receipt  of  such 
dociunent.  The  decision  of  the 
administrative  law  judge  shall 
incorporate  all  of  the  findings,  terms, 
and  conditions  of  the  settlement 
agreement  and  consent  order  of  the 
parties.  Such  decision  shall  become  a 
final  agency  action  within  the  meaning 
of5U.S.C.  704. 

(e)  Settlement  without  consent  of  all 
parties.  In  cases  in  which  some,  but  not 
all,  of  the  parties  to  a  proceeding  submit 
a  consent  agreement  to  the 
administrative  law  judge,  the  following 
procedure  shall  apply: 

(1)  If  all  of  the  parties  have  not 
consented  to  the  proposed  settlement 
submitted  to  the  administrative  law 
judge,  then  such  non-consenting  parties 
must  receive  notice,  and  a  copy,  of  the 
proposed  settlement  at  the  time  it  is 
submitted  to  the  administrative  law 
judge; 

(2)  Any  non-consenting  party  shall 
have  fifteen  (15)  days  to  file  any 
objections  to  the  proposed  settlement 
with  the  administrative  law  judge  and 
all  other  parties; 

(3)  If  any  party  submits  an  objection 
to  the  proposed  settlement,  the 
administrative  law  judge  shall  decide 
within  thirty  (30)  days  after  receipt  of 
such  objections  whether  to  sign  or  reject 
the  proposed  settlement.  Where  the 
record  lacks  substantial  evidence  upon 
which  to  base  a  decision  or  there  is  a 
genuine  issue  of  material  fact,  then  the 
administrative  law  judge  may  establish 
procedures  for  the  piuT)ose  of  receiving 


additional  evidence  upon  which  a 
decision  on  the  contested  issues  may 
reasonably  be  based; 

(4)  If  there  are  no  objections  to  the 
proposed  settlement,  or  if  the 
administrative  law  judge  decides  to  sign 
the  proposed  settlement  after  reviewing 
any  such  objections,  the  administrative 
law  judge  shall  incorporate  the  consent 
agreement  into  a  decision  meeting  the 
requirements  of  paragraph  (d)  of  this 
section. 

§  2570.96    Scope  of  discovery. 

For  502(c)(5)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.14  of  this  title. 

(a)  A  party  may  file  a  motion  to 
conduct  discovery  with  the 
administrative  law  judge.  The  motion 
for  discovery  shall  be  granted  by  the 
administrative  law  judge  only  upon  a 
showing  of  good  cause.  In  order  to 
establish  "good  cause"  for  the  piuposes 
of  this  section,  a  party  must  show  that 
the  discovery  requested  relates  to  a 
genuine  issue  as  to  a  material  fact  that 
is  relevant  to  the  proceeding.  The  order 
of  the  administrative  law  judge  shall 
expressly  limit  the  scope  and  terms  of 
discovery  to  that  for  which  "good 
cause"  has  been  shown,  as  provided  in 
this  paragraph. 

(b)  A  party  may  obtain  discovery  of 
documents  and  tangible  things 
otherwise  discoverable  under  paragraph 
(a)  of  this  section  and  prepared  in 
anticipation  of  or  for  the  hearing  by  or 
for  another  party's  representative 
(including  his  or  her  attorney, 
consultant,  siu-ety,  indemnitor,  insurer, 
or  agent)  only  upon  showing  that  the 
party  seeking  discovery  has  substantial 
need  of  the  materials  or  information  in 
the  preparation  of  his  or  her  case  and 
that  he  or  she  is  unable  without  undue 
hardship  to  obteiin  the  substantial 
equivalent  of  the  materials  or 
iiiformation  by  other  means.  In  ordering 
discovery  of  such  materials  when  the 
required  showing  has  been  made,  the 
administrative  law  judge  shall  protect 
against  disclosure  of  the  mental 
impressions,  conclusions,  opinions,  or 
legal  theories  of  an  attorney  or  other 
representative  of  a  party  concerning  the 
proceeding. 

§  2570.97    Summary  decision. 

For  502(c)(5)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.41  of  this  title. 

(a)  No  genuine  issue  of  material  fact. 
(l)  Where  no  issue  of  material  fact  is 
found  to  have  been  raised,  the 
administrative  law  judge  may  issue  a 
decision  which,  in  the  absence  of  an 
appeal  pxirsuant  to  2570.99  through 
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2570.101  of  this  subpart,  shall  become 
a  final  order. 

(2)  A  decision  made  under  this 
paragraph  shall  include  a  statement  of: 

(i)  Findings  of  fact  and  conclusions  of 
law,  and  the  reasons  therefor,  on  all 
issues  presented;  and 

(ii)  Any  terms  and  conditions  of  the 
rule  or  order. 

(3)  A  copy  of  any  decision  under  this 
paragraph  shall  be  served  on  each  party. 

(b)  Hearings  on  issues  of  fact.  Where 
a  genuine  question  of  material  fact  is 
raised,  the  administrative  law  judge 
shall,  and  in  any  other  case  may,  set  the 
case  for  an  evidentiary  hearing. 

§  2570.98    Decision  of  the  administrative 
law  Judge. 

For  502(c)(5)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §18.57  of  this  title. 

(a)  Proposed  findings  of  fact, 
conclusions,  and  order.  Within  twenty 
(20)  days  of  the  filing  of  the  transcript 
of  the  testimony  or  such  additional  time 
as  the  administrative  law  judge  may 
allow,  each  party  may  file  with  the 
administrative  law  judge,  subject  to  the 
judge's  discretion,  proposed  findings  of 
fact,  conclusions  of  law,  and  an  order 
together  with  a  supporting  brief 
expressing  the  reasons  for  such 
proposals.  Such  proposals  and  briefs 
shall  be  served  on  all  parties,  and  shall 
refer  to  all  portions  of  the  record  and  to 
all  authorities  relied  upon  in  support  of 
each  proposal. 

(b)  Decision  of  the  administrative  law 
judge.  Within  a  reasonable  tiipe  after  the 
time  allowed  for  the  filing  of  the 
proposed  findings  of  fact,  conclusions  of 
law,  and  order,  or  within  thirty  (30) 
days  after  receipt  of  an  agreement 
containing  consent  findings  and  an 
order  disposing  of  the  disputed  matter 
in  whole,  the  administrative  law  judge 
shall  make  his  or  her  decision.  The 
decision  of  the  administrative  law  judge 
shall  include  findings  of  fact  and 
conclusions  of  law  with  reasons  therefor 


upon  each  material  issue  of  fact  or  law 
presented  on  the  record.  The  decision  of 
the  administrative  law  judge  shall  be 
based  upon  the  whole  record.  In  a 
contested  case  in  which  the  Department 
and  the  Respondent  have  presented 
their  positions  to  the  administrative  law 
judge  pursuant  to  the  procedures  for 
502(c)(5)  civil  penalty  proceedings  as 
set  forth  in  this  subpart,  the  penalty  (if 
any)  which  may  be  included  in  the 
decision  of  the  administrative  law  judge 
shall  be  limited  to  the  penalty  expressly 
provided  for  in  section  502(c)(5)  of 
ERISA.  It  shall  be  supported  by  reliable 
and  probative  evidence.  The  decision  of 
the  administrative  law  judge  shall 
become  a  final  agency  action  within  the 
meaning  of  5  U.S.C.  704  unless  an 
appeal  is  made  pursuant  to  the 
procedures  set  forth  in  §§  2570.99 
through  2570.101. 

§  2570.99    Review  by  the  Secretary 

(a)  The  Secretary  may  review  a 
decision  of  an  administrative  law  judge. 
Such  a  review  may  occur  only  when  a 
party  files  a  notice  of  appeal  from  a 
decision  of  an  administrative  law  judge 
within  twenty  (20)  days  of  the  issuance 
of  such  decision.  In  all  other  cases,  the 
decision  of  the  administrative  law  judge 
shall  become  final  agency  action  within 
the  meaning  of  5  U.S.C.  704. 

(b)  A  notice  of  appeal  to  the  Secretary 
shall  state  with  specificity  the  issue(s) 
in  the  decision  of  the  administrative  law 
judge  on  which  the  party  is  seeking 
review.  Such  notice  of  appeal  must  be 
served  on  all  parties  of  record. 

(c)  Upon  receipt  of  a  notice  of  appeal, 
the  Secretary  shall  request  the  Chief 
Administrative  Law  Judge  to  submit  to 
him  or  her  a  copy  of  the  entire  record 
before  the  administrative  law  judge. 

§  2570.1 00    Scope  of  review. 

The  review  of  the  Secretary  shall  not 
be  a  de  novo  proceeding  but  rather  a 
review  of  the  record  established  before 
the  administrative  law  judge.  There 


shed!  be  no  opportimity  for  oral 
argument. 

§  2570.101    Procedures  for  review  by  the 
Secretary. 

(a)  Upon  receipt  of  the  notice  of 
appeal,  the  Secretary  shall  establish  a 
briefing  schedule  which  shall  be  served 
on  all  parties  of  record.  Upon  motion  of 
one  or  more  of  the  parties,  the  Secretary 
may,  in  his  or  her  discretion,  permit  the 
submission  of  reply  briefs. 

(b)  The  Secretary  shall  issue  a 
decision  as  promptly  as  possible  after 
receipt  of  the  briefs  of  the  parties.  The 
Secretary  may  affirm,  modify,  or  set 
aside,  in  whole  or  in  part,  the  decision 
on  appeal  and  shall  issue  a  statement  of 
reasons  and  bases  for  the  action(s) 
taken.  Such  decision  by  the  Secretary 
shall  be  final  agency  action  within  the 
meaning  of  5  U.S.C.  704. 

3.  By  revising  paragraph  (a)  of 
§2570.3  as  follows: 

§  2570.3    Service:  Copies  of  documents 
and  pleadings. 

*  *         *         •        * 

(a)  General.  Copies  of  all  documents 
shall  be  served  on  all  parties  of  record. 
All  documents  should  clearly  designate 
the  docket  number,  if  any,  and  short 
title  of  all  matters.  All  documents  shall 
be  delivered  or  mailed  to  the  Chief 
Docket  Clerk,  Office  of  Administrative 
Law  Judges,  800  K  Street,  NW.,  Suite 
400,  Washington,  DC  20001-8002,  or  to 
the  OALJ  regional  Office  to  which  the 
proceedings  may  have  been  transferred 
for  hearing.  Each  document  filed  shall 
be  clear  and  legible. 

*  *        *        *        • 

Signed  at  Washington  DC,  this  4th  day  of 
February.  2000. 

Leslie  B.  Kramerich, 

Acting  Assistant  Secretary.  Pension  and 
Welfare  Benefits  Administration,  Department 
of  Labor. 

(FR  Doc.  00-2937  Filed  2-10-00;  8:45  am] 
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DEPARTMEN'  OF  LABOR 
Office  of  ttie  SJecretary 

29  CFR  Part  4 
RIN  1290-AA19 

Process  for  Eiscting  State  Agency 
Representatives  for  Consultations 
WItti  Departmf  nt  of  Labor  Relating  to 
Nationwide  Employment  Statistics 
System 

agency:  Offic^  of  the  Secretary,  Labor. 
ACTION:  Final  dule. 

summary:  Thi 

the  final  text 
establishing  a 
representative! 
participate  in 
the  Departme) 
development 


document  provides  for 
the  regulation 
rocess  for  the  election  of 
of  the  States  to 
rmal  consultations  with 
of  Labor  relating  to  the 
f  an  annual  employment 
statistics  plan  ^d  to  address  other 
employment  statistics  issues.  Section 
15(d)(2)  of  the  Wagner-Peyser  Act,  as 
amended  by  section  309  of  the 
Workforce  Investment  Act  of  1998, 
requires  the  Secretary  to  establish  a 
process  for  tha  election  of 
representative*  of  each  of  the  10  Federal 
regions  of  the  Department.  Interim  final 
regulations  ware  published  on 
December  18^998.  This  docxmient 
provides  the  department  of  Labor's 
response  to  the  comments  on  the 
interim  final  r<!gulations.  In  addition, 
minor  technici  J  changes  are  made  to  the 
title  of  the  regi  ilation  to  clarify  that  the 
representative  i  are  State  agency 
employment  s  atistics  directors,  to 
clarify  references  to  the  Federal  regions 
and  to  the  tim;  ng  of  the  initial  election, 
and  to  clarify  1  he  title  of  the 
Conunissionei  of  Labor  Statistics. 
DATES:  This  fii  lal  rule  is  effective  on 
March  13.  2003. 

FOR  FURTHER  II  FORMATION  CONTACT: 
Cheryl  Kerr,  0  ffice  of  the  Commissioner 
of  Labor  Statistics,  Department  of  Labor, 
Room  4044,  Postal  Square  Building,  2 
Massachusetts  Avenue,  N.E. 
Washington,  E  .C.  20212,  202-691-7808. 
SUPPLEMENTARY  INFORMATION:  On 
December  18, 1998  interim  final 
regulations  an  i  a  request  for  comments 
on  the  Process  for  Electing  State  Agency 
Representativ*  (s  for  Consultations  with 
the  Departmei  it  of  Labor  Relating  to  the 
Nationwide  Ei  nployment  Statistics 
System  were  { ublished  in  the  Federal 
Register  (63  F  ?  70260).  Interested 
persons  were  iifforded  the  opportunity 
to  submit  com  ments  to  the  Bureau  of 
Labor  Statistic  s  within  90  days  after  the 
publication  of  the  interim  final 
regulations  in  the  Federal  Register.  Two 
comments  we:  e  received  from  State 
agency  emplo  rment  statistics  directors. 


The  first  comment  addressed  section 
44.2(a)  of  the  regulation  that  provides 
for  staggered  election  cycles.  Under  the 
regulation,  after  the  initial  election  in 
which  representatives  from  each  of  the 
ten  Federal  regions  were  elected,  there 
are  staggered  elections  with  one-half  of 
the  regions  electing  representatives  each 
year  for  bienniel  terms.  The  regulation 
specifies  the  regions  that  are  included  in 
each  cycle.  The  preamble  to  the  interim 
final  regulation  explained  that  the 
purpose  of  the  staggered  cycles  is  to 
ensure  that  at  least  one-half  of  the 
representatives  will  have  the  benefit  of, 
and  expertise  resulting  from,  the 
previous  year's  consultations  and  that 
this  approach  provides  important 
continuity  to  the  consultation  process 
while  also  allowing  for  appropriate 
turnover.  The  preamble  eiIso  stated  that 
the  five  regions  identified  for  each 
respective  cycle  were  selected  to  ensure 
that  all  tiuTiover  does  not  occiu-  in  the 
same  part  of  the  country  at  the  same 
time.  The  commenter  questioned 
whether  the  last  objective  is 
accomplished  by  the  regulation. 
Specifically,  the  commenter  noted  that 
three  of  the  five  regions  specified  for  the 
first  staggered  election  cycle  (Regions 
VII,  Vin,  and  X)  contain  13  contiguous 
States  and  are  thus  in  the  same  part  of 
the  coimtry.  The  commenter  suggested 
that  the  five  regions  be  selected  by  lot 
rather  than  be  specified  in  the 
regulation.  The  Department  of  Labor 
believes  that  given  the  configiu^aUon  of 
the  ten  regions,  there  inherently  will  be 
contiguous  regions  and  States  in  any 
grouping  of  five  of  the  regions. 
Moreover,  the  suggestion  to  determine 
the  five  regions  by  lot  does  not  ensure 
that  there  will  be  fewer  contiguous 
regions  and  States  in  each  cycle.  The 
Department  of  Labor  therefore  believes 
that  the  regulation  sufficiently  advances 
the  objectives  of  the  staggering  of  the 
election  cycles  and  has  not  made  any 
changes  in  response  to  this  comment. 

The  second  comment  addressed 
section  44.3(a)  of  the  regulation  relating 
to  the  election  process.  The  regulation 
requires  the  Commissioner  of  Labor 
Statistics  to  provide  a  ballot  to  each 
employment  statistics  director 
containing  the  names  of  all  the  agency 
directors  in  the  appropriate  region.  The 
commenter  suggested  that,  in  order  to 
promote  informed  decisions,  the 
Department  of  Labor  ask  each  of  the 
directors  to  prepare  a  brief  summary  of 
their  qualifications  and  interests, 
including  educational  background,  work 
history,  and  the  reasons  why  they  are 
interested  in  participating  in  the 
consultation  process,  and  that  the 
Department  include  the  simunary  with 


the  ballots.  The  Department  of  Labor 
believes  that  each  agency  director 
should  retain  the  responsibility  and 
discretion  to  determine  the  information, 
if  any,  to  distribute  among  the  other 
directors  for  purposes  of  these  elections 
and  how  such  inJFormation  is  to  be 
disseminated.  The  Department  of  Labor 
therefore  does  not  believe  such 
information  should  be  a  subject  of  these 
regulations,  and  has  not  made  any 
changes  in  response  to  this  comment. 

The  Department  of  Labor  has  slightly 
revised  the  title  of  the  regulation  to  refer 
to  State  agency  employment  statistics 
representatives  rather  than  the  State 
employment  statistics  agency 
representatives  in  recognition  of  the  fact 
that  the  employment  statistics  function 
may  only  be  one  component  of  a  State 
agency. 

The  Department  of  Labor  has  also 
made  two  technical  changes  to  section 
44.2(a)  that  do  not  affect  the  substance 
of  the  regulation.  The  first  change 
clarifies  that  the  initial  election  was  to 
have  been  held  not  later  than  February 
17, 1999.  The  interim  final  regulation 
provided  that  the  election  was  to  be 
held  within  30  days  of  the  effective  date 
of  the  rule.  Since  the  interim  final 
regulation  took  effect  on  January  19, 
1999,  that  30-day  period  ended  on 
February  1 7.  That  initial  election  was 
held  on  January  19,  1999.  The  second 
change  is  to  identify  the  regions  by 
number  rather  than  by  the  location  of 
the  principal  office.  Since  some 
agencies  within  the  Department  of  Labor 
have  different  regional  structiires  with 
principal  offices  located  in  cities  other 
than  the  cities  identified  in  the  interim 
final  regulation,  the  references  to  the 
locations  coidd  cause  confusion.  In 
order  to  avoid  that  result,  the  regulation 
has  been  modified  to  refer  to  the  regions 
by  the  numbers  designated  for  each 
region  in  former  OKffl  Circular  A-105. 

Finally,  in  section  44.3(a)  of  the 
regulation,  the  Department  has  modified 
the  title  of  the  Commissioner  from  the 
Commissioner  of  the  Bureau  of  Labor 
Statistics  to  the  Commissioner  of  Labor 
Statistics,  which  is  the  statutory  title. 

The  Department  of  Labor  further  notes 
that  two  elections  have  been  carried  out 
pursuant  to  the  interim  final  regulation 
and  the  Department  believes  the 
regulations  have  effectively  addressed 
the  relevant  election  process  issues.  It 
may  also  be  noted  that  the  consultative 
group  elected  through  this  election 
process,  now  referred  to  as  the 
Workforce  Information  Coimcil,  has 
been  meeting  with  the  Department  over 
the  past  year  and  recently  issued  the 
first  annual  employment  statistics  report 
entitled  "Quality  Information,  Informed 
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Choices:  New  Directions  for  the 
Workforce  Information  System." 

Statutory  Authority 

'  The  Department  of  Labor  is 
publishing  this  regulation  under  the 
authority  provided  in  section  506(c)(2) 
of  the  Workforce  Investment  Act  of  1998 
(20  U.S.C.  9276(c)(2)). 

Regulatory  Flexibility  Act 

The  Department  of  Labor,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  relates  only  to  State 
Agency  representatives  and  therefore 
does  not  affect  businesses,  large  or 
small,  or  any  other  small  entities  as 
defined  under  the  Act.  The  Secretary 
has  certified  to  this  effect  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b),  Principles  of 
Regulation.  The  Department  has 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(1), 
Regulatory  Planning  and  Review. 
Accordingly,  it  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order. 

Executive  Order  13132 

The  interim  final  regulation  was 
published  prior  to  the  August  4, 1999 
effective  date  of  the  Executive  Order. 
However,  the  Department  has  reviewed 
the  final  regulation  in  accordance  with 
Executive  Order  13132  relating  to 
Federalism,  and  has  determined  that  the 
regulation  does  not  impose  unfunded 
mandates  on  the  States  and  does  not 
preempt  any  State  laws.  In  addition,  the 
Department  did  consult  vdth  the 
representatives  of  the  State  agency 
employment  statistics  directors 
regarding  this  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  regulation  will  not  result  in  the 
expenditiire  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year.  Therefore,  no  actions 
were  deemed  necessary  under  the 
provisions  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 


Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  and  Congressional 
Notification 

The  Department  has  determined  that 
this  final  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  804(2)). 
This  rule  will  not  result  in  an  annual 
effect  on  the  economy  of  $100,000,000 
or  more;  a  major  increase  in  costs  or 
prices;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets.  The  Department  will 
submit  to  each  House  of  Congress  and 
to  the  Comptroller  General  a  report 
regarding  the  issuance  of  this  final  rule 
prior  to  the  effective  date  of  the  rule  that 
will  note  that  this  rule  does  not 
constitute  a  "major  rule"  for  purposes  of 
the  Act. 

List  of  Subjects  in  29  CFR  Part  44 

-  Economic  Statistics,  Employment. 

Signed  on  this  3rd  day  of  February.  2000. 
Alexis  M.  Herman, 
Secretary  of  Labor. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  Labor 
hereby  revises  part  44  of  title  29  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

PART  44— PROCESS  FOR  ELECTING 
STATE  AGENCY  EMPLOYMENT 
STATISTICS  REPRESENTATIVES  FOR 
CONSULTATIONS  WITH  DEPARTMENT 
OF  LABOR 

Sec. 

44.1  Purpose  and  scope. 

44.2  Election  cycle  and  tenure  of 
representatives. 

44.3  Election  process. 

Authority:  5  U.S.C.  301;  20  U.S.C.  9276(c); 
29  U.S.C.  49  1-2. 

§  44. 1     Purpose  and  scope. 

This  part  contains  the  regulations  of 
the  U.S.  Department  of  Labor 
establishing  a  process  for  the  election  of 
representatives  of  the  States  to 
participate  in  formal  consultations  with 
the  Department  of  Labor  for  purposes  of 
the  development  of  an  annual 
employment  statistics  plan  and  to 
address  other  employment  statistics 
issues.  The  representatives  are  to  be 
elected  by  and  from  the  State 
employment  statistics  directors 
affiliated  with  the  State  agencies 
designated  to  carry  out  the  employment 
statistics  responsibilities  under  \he 
revised  section  15  of  the  Wagner-Peyser 
Act  (29  U.S.C.  49  1-2),  as  amended  by 


section  309  of  the  Workforce  Investment 
Act  of  1998.  The  revised  section  15(d)(2) 
of  the  Wagner-Peyser  Act  requires  the 
Secretary  to  establish  a  process  for  the 
election  of  such  representatives  from 
each  of  the  10  Federal  regions  of  the 
Department  of  Labor. 

§  44.2    Election  cycle  and  tenure  of 
representatives. 

(a)  Election  cycle.  The  States  located 
within  each  Federal  region,  as  defined 
in  this  paragraph,  shall  elect  one 
representative  in  accordance  with  the 
procedures  specified  in  this  part.  The 
initial  election  for  representatives  of  the 
States  from  all  10  Federal  regions  will 
be  held  not  later  than  February  17,  1999. 
For  purposes  of  this  section,  the  Federal 
regions  shall  be  the  Standard  Federal 
regions  identified  in  former  OMB 
Circular  A-105  (issued  April  4,  1974). 
This  former  Circular  is  available 
through  the  Office  of  the  Commissioner 
of  Labor  Statistics,  telephone  number 
(202)  691-7808.  For  the  representatives 
elected  from  the  Federal  regions  II,  IV, 
Vn,  VIII,  and  X,  the  initial  term  shall 
terminate  on  January  1,  2000. 
Subsequent  elections  for  representatives 
from  such  regions  shall  be  held  in  the 
last  quarter  of  1999  and  thereafter 
biennially  within  the  last  calendar 
quarter  of  the  year.  For  the 
representatives  from  the  Federal  regions 
I,  m,  V,  VI,  and  IX,  the  initial  term  shall 
terminate  on  January  1 . 
2001. Subsequent  elections  for 
representatives  from  such  regions  shall 
be  held  within  the  last  calendar  quarter 
of  2000  and  thereafter,  biennially  within 
the  last  calendar  quarter  of  the  year. 
After  the  initial  election,  the  terms  of  all 
representatives  shall  terminate  on 
January  1  of  the  third  calendar  year  after 
the  preceding  scheduled  election. 

(b)  Tenure.  The  terms  of  the 
representatives  elected  in  the  first 
election  shall  commence  upon  election. 
The  terms  of  representatives  elected  in 
subsequent  elections  shall  commence 
January  1  of  the  year  following  the 
scheduled  election.  Representatives  may 
serve  for  an  imlimited  number  of  terms. 

§44.3    Election  process. 

(a)  Process.  The  Commissioner  of 
Labor  Statistics  of  the  U.S.  Department 
of  Labor  (hereafter  referred  to  as  "the 
Commissioner")  or  his  or  her  designee 
shall  conduct  the  elections.  The 
Commissioner  shall  provide  a  ballot 
containing  the  names  of  the 
employment  statistics  directors  in  the 
appropriate  region  to  the  employment 
statistic^  director  in  each  State  who  is 
affiliated  with  the  State  agency 
designated  pursuant  to  section  15(e)  of 
the  Wagner-Peyser  Act.  If  a  State  has  not 
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region  will  be  the  representative  for  that 
region.  If  there  is  a  tie  after  the  first 
round  of  votes  are  counted,  the 
Commissioner  shall  conduct  additional 
roimds  of  voting  using  a  ballot 
containing  the  names  of  the  directors 
who  tied  with  the  most  votes  in  the 
previous  round  until  a  representative  is 
elected.  The  Commissioner  will 
prescribe  a  time  limit  of  not  less  than 
one  week  for  each  additional  round  of 
voting  and  will  tally  the  votes  received 
within  the  prescribed  time  limit.  The 
director  with  the  most  votes  will  be  the 
representative. 

lb)  Method  of  transmission.  The 
Commissioner  may  distribute  the  ballots 


relating  to  the  election  under  this  part 
by  electronic  mail  or  other  methods  the 
Commissioner  determines  to  be 
appropriate  and  may  specify  the 
methods  through  which  votes  are  to  be 
cast. 

(c)  Vacancies.  If  a  representative  does 
not  complete  the  term,  the 
Commissioner  shall  conduct  an  election 
to  elect  a  replacement  for  the  remainder 
of  the  term  using  the  procedures 
described  in  paragraph  (a)  and  (b)  of  this 
section. 
[FR  Doc.  00-2904  Filed  2-10-00;  8:45  am] 
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Draft  Report  to  Congress  oo  the  Costs 
and  Benefits  of  Federal  Regulations 

Introduction 

This  is  a  draft  for  public  comment  of 
the  Office  of  Management  and  Budget's 
third  report  to  Congress  on  the  costs  and 
benefits  of  Federal  regulations.  ^  This 
report  is  required  by  Section  638(a)  of 
the  1999  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act  (the  Act).  The  Act 
requires  OMB  to  submit  "an  accounting 
statement  and  associated  report" 
containing: 

"(1)  an  estimate  of  the  total  annual 
costs  and  benefits  (including 
quantifiable  and  nonquantifiable  effects) 
of  Federal  rides  and  paperwork,  to  the 
extent  feasible: 

(A)  in  the  aggjtegate; 

(B)  by  agency  and  agency  program; 
and 

(C)  by  major  rule; 

"(2)  an  analysis  of  impacts  of  Federal 
regulation  on  State,  local,  and  tribal 
government,  small  business,  wages,  and 
economic  growth;  and 

"(3)  recommendations  for  reform. 

The  Act  at  Section  638(b).  (c).  and  (d) 
also  specifies  how  we  are  to  produce  the 
report.  We  must: 

"(b)  *  *  *  provide  public  notice  and 
an  opportunity  to  comment  on  the 
statement  and  report, 

"(c)  *   *   *  issue  guidelines  to 
agencies  to  standardize  (1)  measures  of 
costs  and  benefits  and  (2)  the  format  of 
accounting  statements,  and 

"(d)  *  *  *  provide  for  independent 
and  external  review  of  the  guidelines 
and  each  accoimting  statement  and 
associated  report  under  this  section." 

This  draft  report  provides  the  public 
with  an  opportimity  to  comment  on  the 
"statement  and  report"  before  we 
submit  it  to  Congress.  We  are  also 
asking  independent  and  external  experts 
in  the  economics  of  Federal  regulation 
to  peer  review  this  draft  report.  After 
taking  the  public  comments  and  peer 
reviews  into  account,  we  will  submit 
the  final  report  to  Congress. 

In  early  October  1999  in  accordance 
with  the  Act,  we  drafted  guidelines  for 
standardizing  measures  of  costs  and 
benefits  and  the  format  of  the 
accounting  statements.  We  circulated 
them  for  "independent  and  external 
review"  by  nine  experts  in  the  field  of 


'  This  report  uses  the  terms  "rule"  and 
"regulation"  interchangeably. 


benefit  cost  analysis.  In  late  October 
1999.  we  sent  the  guidelines  and  format 
to  the  agencies  for  their  use  in  reporting 
the  costs  and  benefits  of  their 
regulations.  Using  this  information  as 
well  as  other  information  from  the 
agencies  and  published  literature  on  the 
costs,  benefits,  and  impacts  of  Federal 
regulation,  we  prepared  this  draft 
report. 

Chapter  I  presents  our  estimates  of 
total  annual  costs  and  benefits  of 
Federal  regulation  and  paperwork  in  the 
aggregate,  and  by  agency  and  agency 
program.  It  also  presents  an  analysis  of 
the  impacts  of  Federal  regulation  on 
State,  local,  and  tribal  government, 
smcdl  business,  wages,  and  economic 
growth.  Finally,  Chapter  I  presents 
estimates  of  the  costs  and  benefits  by 
agency  of  the  major  final  regulations 
issued  between  April  1. 1995  and  March 
31, 1999  for  which  we  could  quantify 
and  monetize  impacts. 

Chapter  II  uses  agency  regulatory 
impact  analyses  to  present  quantitative 
estimates  and  qualitative  descriptions  of 
the  benefits  and  costs  of  the  44  major 
rules  issued  by  Federal  agencies  for 
which  we  concluded  review  diving  the 
12-month  period  between  April  1, 1998 
and  March  31, 1999.  This  "regulatory 
year"  is  the  same  period  we  used  for  the 
first  two  reports. 

Chapter  in  presents  our  estimates  of 
the  costs  and  benefits  of  major  Federal 
regulations  for  which  we  concluded 
review  during  the  period  April  1, 1995 
to  March  31,  1999.  We  included  only 
the  regulations  for  which  we  had 
quantitative  information  on  both  costs 
and  benefits.  For  these  regulations,  we 
applied  a  uniform  format  and 
standardized  measures  of  costs  and 
benefits  to  produce  estimates  that  could 
be  more  readily  compared  to  each  other. 
This  information  is  used  in  our 
aggregate  and  by-agency  estimates  of  the 
total  annual  costs  and  benefits  of 
Federal  regulation  in  Chapter  I. 

Chapter  IV  presents  ten 
recommendations  for  reform  of  specific 
Federal  regulations. 

Chapter  I:  Estimating  the  Total  Annual 
Costs,  Benefits,  and  Impacts  of  Federal 
Regulations  and  Paperwork 

I.  Overview 

This  chapter  presents  estimates  of  the 
total  annual  costs  and  benefits  of 
Federal  rules  and  paperwork  in  the 
aggregate  and  by  agency  and  agency 
program  as  required  by  Sec  638(a)(1)(A) 
and  (B)  of  the  1999  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  (the 
Act).  In  this  chapter,  we  build  on  the 
information  found  in  Chapter  I  of  the 
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1998  Report  to  Congress  On  the  Costs 
and  Benefits  of  Federal  Regulations 
(OMB  1998)  by  using  data  and 
information  newly  available  during 
1999.  These  data  include  information: 

•  On  costs  and  benefits  of  regulations 
provided  by  the  agencies  at  our  request 
pursuant  to  Sec  638(c)  of  the  Act,  which 
requires  us  to  "issue  guidelines  to 
agencies  to  standardize  measures  of  cost 
and  benefits  and  the  format  of 
accounting  statements." 

•  From  th#  economic  impact  analyses 
that  agencies  prepare  for  major  rules  for 
which  we  completed  review  between 
April  1,  1998  and  March  31, 1999. 

•  From  other  government  reports  and 
sources  onJhe  impacts  of  regulation  and 
paperwork. 

This  chapter  also  analyzes  the 
impacts  of  Federal  regulation  on  State, 
local,  and  tribal  government,  small 
business,  wages,  and  economic 
grovirth — as  required  by  Sec.  638(a)(2)  of 
the  Act. 

A.  Estimation  Problems 

This  is  our  third  report  estimating  the 
total  annual  costs  and  benefits  of 
Federal  regulations.  In  our  previous  two 
reports  (OMB  1997  and  1998),  we 
included  a  detailed  discussion  of  the 
methodological  problems  inherent  in 
such  an  undertaking.  ^  We  recognize  the 
importance  of  providing  information  to 
the  public  on  the  costs,  benefits,  and 
impacts  of  Federal  regulations.  Such 
information  is  useful  for  policymakers 
who  are  designing  new  regulations  or 
revising  existing  ones  to  make  them 
more  cost  efficient  and  fair. 
Nevertheless,  any  estimate  of  total 
annual  costs  and  benefits  can  only  be 
rough  at  best. 

It  is  difficult,  if  not  impossible,  to 
estimate  the  actual  total  costs  and 
benefits  of  all  existing  Federal 
regulations  with  accuracy.  We  lack  good 
information  about  the  complex 
interactions  between  the  different 
regulations  and  the  economy.  A  variety 
of  estimation  problems  for  individual 
and  aggregate  estimates  distort  the 
results  in  different  ways.  The  difficulty 
of  answering  the  following  questions 
illustrate  these  problems: 

1.  What  Baseline  Should  We  Use? 

In  order  to  estimate  the  impact  of  a 
regulation,  we  need  to  know  what 
would  have  happened  if  the  regulation 


2  The  first  two  reports  also  provide  background 
information  helpful  for  understanding  and  placing 
in  context  this  third  report.  Together,  the  reports 
contain  information  on  the  history  of  regulation  and 
ifs  reform,  the  Administration's  regulatory  review 
program,  the  basics  of  economic  analysis  of 
regulations,  and  several  case  studies  comparing 
various  prospective  and  retrospective  ansdyses  of 
regulations. 


had  not  been  issued.  In  other  words, 
what  is  the  baseline  against  which  costs 
emd  benefits  should  be  measured?  The 
baseline  problem  has  several 
dimensions.  First,  what  happens  in  the 
absence  of  regulation  is  only  an 
educated  guess  (since  it  never 
happened).  Moreover,  the  greater  the 
regulatory  change,  the  less  sure  we  are 
of  the  regulatory  benefits  and  costs.  The 
techniques  of  applied  welfare 
economics,  upon  which  benefit-cost 
analysis  is  based,  hold  only  for  marginal 
changes  in  economic  activities.  The 
larger  the  changes,  the  less  certain  we 
are  of  the  accuracy  of  these  techniques. 
Thus,  we  are  more  confident  in  our 
estimates  of  the  costs  and  benefits  of  a 
small  change  in  the  level  of  automobile 
emissions  than  in  the  costs  and  benefits 
of  all  Clean  Air  Act  regulations  and 
especially  in  estimates  of  the  total  costs 
and  benefits  of  all  regidations  issued  by 
the  Federal  Govenunent  since  the  early 
1900s. 

Even  if  we  disregard  the  problem  of 
modeling  large  changes,  significant 
difficulties  remain.  It  is  difficult  to 
determine  the  baseline  for  the 
individual  regulations  that  must  be 
added  together  to  get  an  aggregate 
estimate  for  all  regulations.  Bias  is 
always  a  problem  when  surveying  firms 
and  other  regulated  entities  on  their 
expected  compliance  costs.  Both 
regulators  and  the  regulated  may  have  a 
stake  in  the  siu^^ey  results.  The  problem 
is  potentially  greater  for  prospective 
studies  because  they  must  predict  both 
the  baseline  and  the  regulatory  effects. 
Retrospective  studies  concern 
themselves  only  with  the  baseline.  In 
general,  the  most  precise  estimates  of 
the  costs  and  benefits  of  regulation 
appear  in  retrospective  studies  done  by 
individuals  who  are  not  interested 
parties,  but  who  do  seek  to  maintain 
their  reputations  as  objective 
professional  analysts. 

2.  What  Costs  Should  We  Measure? 

Most  of  the  studies  of  the  costs  of 
regulation  produced  to  date  measure  the 
direct  expenditures  required  by 
regulation.  It  is  hard  to  do  more.  Yet,  as 
Cropper  and  Oates  (1992)  point  out,  the 
cost  to  society  of  regulation  is  properly 
measured  by  the  change  in  consumer 
and  producer  "surplus"  ^  associated 
with  the  regulation  and  with  any  price 
and/or  income  changes  that  may  result. 
At  one  extreme,  ignoring  the  consumer 


'  Consumer  surplus  refers  to  the  incremental 
value  of  a  product,  as  perceived  by  the  consumer, 
over  and  above  the  price  paid  by  the  consumer  for 
that  product.  Producer  surplus  refers  to  the 
incremental  revenue  received  by  the  producer  of  a 
product  over  and  above  the  producer's  marginal 
costs  of  production. 


surplus  loss  produced  by  a  ban  on  the 
sale  of  a  product  understates  costs  to 
society.  Even  though  compliance  costs 
are  zero,  consumers  are  less  well  off 
because  they  can  no  longer  buy  the 
product.  At  the  other  extreme, 
calculating  compliance  expenditures 
based  on  pre-regulation  output 
overstates  costs  because,  if  the  firm 
raises  prices  to  cover  compliance  costs, 
consumers  may  shift  to  other  products 
to  compensate  partially  for  the 
accompanying  welfare  losses  (Cropper 
and  Oats  1992,  p.  722).  Actually 
estimating  the  changes  in  consumer  and 
producer  "surplus"  caused  by 
regulation  requires  data  that  is  usually 
not  easily  obtained  and  assumptions 
that  are  at  best  only  educated  guesses. 

3.  What  Is  the  Effect  of  Technological 
Change? 

Many  of  the  studies  on  which  we 
must  rely  for  cost  and  benefit  estimates 
are  dated.  Over  time  the  dynamic  nature 
of  the  economy  may  affect  the 
estimation  of  both  benefits  and  costs. 
Technological  improvements  are  often 
cited  as  the  reason  that  predicted  costs 
of  compliance  often  turn  out  to  be  less 
than  actual  costs  (Office  of  Technology 
Assessment  1995).  Less  well  noted, 
however,  is  that  technological  progress 
also  alters  the  benefits  of  regulation  over 
time.  Medical  progress  can  reduce  the 
future  benefits  estimated  for  health, 
safety  and  environmental  regulations, 
just  as  productivity  improvements  in 
manufacturing  reduce  the  costs  of 
compliance  of  some  regulations.  New 
drugs  or  medical  procedxues  can  reduce 
the  benefits  of  regulations  aimed  at 
reducing  exposure  to  certain  harmful 
agents  such  as  an  infectious  disease. 
Regulations  aimed  at  increasing  the 
energy  efficiency  of  consumer  products 
or  buildings  may  have  their  expected 
benefits  reduced  by  new  technology  that 
lowers  the  cost  of  producing  energy. 

Technologi(:al  cnange  also  leads 
directly  to  higher  incomes,  which  allow 
people  to  demand  better  health  and 
more  safety.  Business  often  responds  to 
these  demands  by  providing  saJFer 
products  and  workplaces,  even  in  the 
absence  of  regulation.  Individuals  with 
rising  incomes  may  purchase  or  donate 
land  to  nature  conservancies  to  provide 
ecological  benefits — not  to  mention  tax 
writeoffs.  Yet,  as  on  the  cost  side,  the 
baseline  that  we  use  is  generally  the 
status  quo,  rather  than  a  best  guess  as  to 
what  is  likely  to  happen  in  the  future. 

4.  How  Do  We  Determine  Causality? 

It  is  often  difficult  to  attribute  changes 
in  behavior  to  specific  Federal 
regulations  because  there  can  be  many 
other  causal  factors.  In  the 
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environmenta  area,  there  are 
regulations  fro  m  several  different 
Federal  agencies — the  Environmental 
Protection  Agency  (EPA),  the 
Department  of  Agriculture  (USDA),  the 
Department  of  Energy  (DOE),  the 
Department  of  the  Interior  (DOI),  the 
Department  of  Commerce  (DOC)  and  the 
Department  of  Transportation  (DOT)  as 
well  as  niuner  }us  State  and  local 
government  entities.  The  tort  system, 
voluntary  stan(dards  organizations,  eind 
public  pressui  b  also  may  cause  firms  to 
provide  a  cert)  in  degree  of  public 
protection  in  t  le  absence  of  Federal 
regulation.  As  the  General  Accounting 
Office  (GAO)  j  loints  out,  determining 
how  much  of  l  he  costs  and  benefits  of 
these  activitie  i  to  attribute  solely  to 
Federal  regula  tion  is  a  difficult 
undertaking  (CIAO  1996). 

5.  How  Do  We  Assess  Older 
Regulations? 

Once  regula  ions  are  implemented 
and  compliance  has  begim,  public 
attitudes  abou ;  the  desirability  of 
mandated  acti  ans  often  change. 
Regulations  th  at  were  widely 
questioned  be  ore  implementation — for 
example,  airbsgs  and  family  leave — 
often  find  wide  acceptance  afterwards. 
If  the  National  Highway  Traffic  Safety 
Administratioa's  (NHTSA)  regulations 
were  eliminati  sd,  the  automobile 
companies  are  not  likely  to  discontinue 
all  the  safety  features  that  NHTSA  has 
mandated.  Co  isumers  now  expect  safer 
cars  and  seem  willing  to  pay  for  them. 
Indeed,  they  often  demand  more  safety 
than  NHTSA  lequires. 

This  same  p  henomenon  is  taking 
place  in  the  ei  vironmental  area. 
Environmenta  ,ly  responsible  behavior 
can  be  good  fc  r  the  bottom  line.  Rising 
per  capita  inc(  )me  and  greater 
acceptance  of  regulation  encourage  such 
behavior,  alth  )ugh  their  precise  impact 
can  be  hard  to  measure.  Changes  in 
consumer  pre  erences  can  create  a 
"rising  baseline"  phenomenon,  which 
reduces  the  oi  igoing  significance  of 
health,  safety,  and  environmental 
regulations.  Estimates  of  the  aggregate 
regulatory  cos  ts  and  benefits  that  use  a 
pre-regulatior  baseline  as  opposed  to  a 
post-regulatio  i  baseline  may  thus 
overestimate  t  le  current  costs  and 
benefits  of  the  se  regulations. 


6.  Is  There  an  |" Apples  and  Oranges" 
Problem? 

Most  attem  its  to  summarize  the  total 
costs  and  ben  (fits  of  Federal  regulations 
have  simply  a  dded  together  a  diverse  set 
of  individual  studies.  This  is  an 
inherently  fla  ved  approach.  These 
individual  stt  dies  vary  in  the  quality, 
methodology,  and  type  of  regulatory 


impacts  they  include.  They  use  different 
assumptions  about  baselines  and  time 
periods,  different  discount  rates, 
different  valuations  for  the  same 
attribute,  and  different  approaches  to 
dealing  with  uncertainty.  They  also  are 
seldom  able  to  analyze  the  interaction 
effects  among  the  tens  of  thousands  of 
regulations.  Although  we  are  mindful 
of,  and  tried  to  tried  to  correct  for,  these 
problems  in  our  estimates,  our  numbers 
too  should  be  used  with  caution. 

7.  Is  it  Enough  To  Know  the  Costs  and 
Benefits? 

Acciu'ate  assessment  of  costs  and 
benefits  does  not  necessarily  give  us 
information  concerning  the  distribution 
of  such  effects.  None  of  the  analyses 
addressed  in  this  report  provides 
quantitative  information  on  the 
distribution  of  benefits  or  costs  by 
income  category,  geographic  region,  or 
any  other  equity-related  factor.  As-  a 
result,  there  is  no  basis  for  quantifying 
distributional  or  equity  impacts,  which 
often  can  be  a  key  reason  for  regulation. 

B.  Types  of  Regulation 

Since  there  are  so  many  different 
types  of  Federal  regulations,  it  is  useful 
to  break  this  heterogeneous  body  up 
into  categories.  Three  main  categories 
are  widely  used:  social,  economic,  and 
process. 

•  Social  Regulation  seeks  to  benefit 
the  public  interest  in  one  of  two  ways. 
It  prohibits  firms  from  producing 
products  in  certain  ways  or  with  certain 
characteristics  that  are  harmful  to  public 
interests  such  as  health,  safety,  and  the 
environment.  Examples  would  be 
OSHA's  rule  prohibiting  firms  from 
allowing  in  the  workplace  more  than 
one  part  per  million  of  Benzene 
averaged  over  an  eight  hour  day  and  the 
Department  of  Energy's  rule  prohibiting 
firms  from  selling  refrigerators  that  do 
not  meet  certain  energy  efficiency 
standard*.  It  also  requires  firms  to 
produce  products  in  certain  ways  or 
with  certain  characteristics  that  are 
beneficial  to  these  public  interests. 
Examples  are  FDA's  requirement  that 
firms  selling  food  products  must 
provide  a  label  with  specified 
information  on  its  package  and  DOT's 
requirement  that  automobiles  be 
equipped  with  certain  kinds  of  airbags. 

•  Economic  Regulation  prohibits 
firms  from  charging  prices  or  entering  or 
exiting  lines  of  business  that  might 
cause  harm  to  the  economic  interests  of 
other  firms  or  economic  groups.  Such 
regulations  usually  apply  on  an 
industry-wide  basis  (for  example, 
agriculture,  trucking,  or 
communications).  In  the  United  States, 
this  type  of  regulation  at  the  Federal 


level  has  often  been  administered  by 
"independent"  commissions  such  as  the 
Federal  Communications  Conunission 
(FCC),  the  Securities  and  Exchange 
Commission  (SEC),  or  the  Federal 
Energy  Regulatory  Commission  (FERC). 
This  type  of  regulation  can  cause 
economic  loss  from  the  higher  prices 
and  inefficient  operations  that  often 
occur  when  competition  is  restrained. 

•  Process  Regulations  impose 
administrative  or  paperwork 
requirements  such  as  income  tax, 
immigration,  social  security,  food 
stamps,  or  procurement  forms.  Most 
process  costs  result  from  program 
administration,  government 
procurement,  and  tax  compliance 
efforts.  Social  and  economic  regulation 
may  also  impose  paperwork  costs  due  to 
disclosure  requirements  emd 
enforcement  needs.  These  costs 
generally  appear  in  the  cost  for  such 
rules.  Procurement  costs  generally  show 
up  in  the  Federal  budget  as  greater  fiscal 
expenditures. 

1 .  Measuring  the  Impacts  of  the 
Different  Types  of  Regulation 

The  impacts  of  regulation  have 
several  dimensions.  Regulation  either 
increases  or  decreases  the  total  welfare 
or  well  being  of  society,  or  redistributes 
it  among  different  groups.  Usually  it 
does  both,  but  the  relative  degree  varies 
significantly  by  type  of  regtilation.  Th^. 
public  purpose  for  a  regulation  usually 
takes  one  of  two  forms:  to  maximize 
society's  welfare  or  to  redistribute  costs 
and  benefits  from  one  group  to  another. 

Social  Regulation  often  seeks  to 
improve  the  efficiency  of  the  market  by 
correcting  what  economists  call  "market 
failures" — for  example,  pollution  or 
public  health  risks  or  other  unintended 
consequences  on  third  parties  and 
unequal  information  between  buyers 
and  sellers.  Such  regulation  affects  the 
value  of  goods  and  services  or  welfare 
enjoyed  by  society.  We  measure  the 
impact  of  a  social  regulation  on  society's 
welfare  by  estimating  its  net  benefits: 
social  costs  subtracted  from  social 
benefits. 

Redistributive  effects  or  "income 
transfers"  should  also  be  measured, 
noted,  and  presented  to  policymakers  to 
help  in  forming  thefr  decision.  OMB  has 
issued  recommended  procedures  or 
"Best  Practices,"  which  are  particidarly 
useful  for  estimating  the  benefits  and 
costs  of  social  regulations.  We  have 
described  and  discussed  these 
procedures  in  the  two  previous  Reports 
to  Congress  on  the  Costs  and  Benefits  of 
Federal  Regulation.  As  mentioned  above 
in  the  introduction,  we  have  provided 
additional  guidance  for  the  agencies  for 
standardizing  the  measures  of  costs  and 
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benefits  sent  us  for  this  and  next  year's 
report. 

We  can  divide  social  regulation  into 
several  categories: 

Environmental.  The  true  social  cost  of 
regulations  aimed  at  improving  the 
quality  of  the  environment  is 
represented  by  the  total  value  that 
society  places  on  the  goods  and  services 
foregone  as  a  result  of  resources  being 
diverted  to  environmental  protection. 
(EPA's  Cost  of  a  Clean  Environment,  pp. 
1-2, 1-3.)  These  social  costs  include  the 
direct  compliance  costs  of  the  capital 
equipment  and  labor  needed  to  meet  the 
standard.  They  also  include  the  more 
indirect  consumer  and  producer  surplus 
losses  from  lost  or  delayed  consumption 
and  production  opportunities  that  result 
from  the  higher  prices  and  reduced 
output  needed  to  pay  for  the  direct 
compliance  costs.  In  the  case  of  a 
product  ban  or  prohibitive  compliance 
costs,  almost  all  of  the  costs  represent 
consumer  and  producer  surplus  losses. 
Most  of  the  cost  estimates  used  in  this 
report  do  not  include  consumer  and 
producer  surplus  losses  because  it  is 
difficult  £ind  often  impractical  to 
estimate  the  demand  and  supply  curves 
needed  to  do  this  type  of  analysis. 

Further  indirect  effects  on 
productivity  and  efficiency  result  from 
price  and  output  changes  that  spread 
through  other  sectors  of  the  economy. 
Estimates  of  compliance  costs  may 
understate  substantially  the  true  long- 
term  costs  of  pollution  control.*  The 
estimates  used  in  this  report  do  not 
include  these  indirect  and  general 
equilibrium  effects. 

The  benefits  of  environmental 
protection  are  represented  by  the  value 
that  society  places  on  improved  health, 
recreational  opportunities,  quality  of 
life,  visibility,  preservation  of 
ecosystems,  biodiversity,  and  other 
^  attributes  of  protecting  or  enhancing  our 
environment.  This  value  is  best 
measured  by  society's  willingness-to- 
pay  (WTP)  for  these  attributes.  Since 
most  types  of  improvement  in 
environmental  quality  are  not  traded  in 
markets,  benefits  must  be  estimated  by 
indirect  means  using  sophisticated 
statistical  techniques  or  "contingent 
valuation"  survey  methods.  Such 
methods  often  have  more  difficulty  with 
benefit  estimation  than  cost  estimation. 

Other  Social.  This  category  of 
regulation  includes  rules  designed  to 
advance  the  health  and  safety  of 
consumers  and  workers,  as  well  as 
regulations  aimed  at  promoting  social 
goals  such  as  equal  opportunity,  equal 
access  to  facilities,  and  protection  from 

■•  See  Jaffe,  Peterson,  Portney,  and  Stavins'  survey 
(1995),  p.  153. 


fraud  and  deception.  These  kinds  of 
regulation,  as  well  as  environmental 
regulation,  are  concerned  with 
controlling  or  reducing  the  harmful  or 
unintended  consequences  of  market 
transactions.  Such  consequences  as  air 
pollution,  occupationally  induced 
illness,  or  automobile  accidents  are 
commonly  called  "negative 
externalities."  Regulations  designed  to 
deal  with  such  externalities  are  said  to 
"internalize"  the  externalities. 

This  can  be  done  by  regulating  the 
amount  of  the  externality,  for  example, 
banning  a  pollutant  or  limiting  it  to  a 
"safe"  level,  or  regulating  how  a 
product  is  produced  or  used.  Social 
regulation  may  also  require  the 
disclosure  of  information  about  a 
product,  service,  or  manufacturing 
process  where  inadequate  or 
asymmetric  access  to  information  may 
place  consumers,  citizens,  or  workers  at 
a  disadvantage.  The  techniques  and 
methodological  concerns  involved  in 
the  estimation  of  the  social  costs  and 
benefits  generated  by  these  rules  are 
similar  to  those  involved  in  the 
estimation  of  costs  and  benefits  of 
environmental  regulation  discussed 
above.  In  the  results  reported  below,  we 
further  break  "Other  Social"  into  three 
categories:  transportation,  labor  and 
other  regulations.  The  third  category 
includes  food  and  drug  safety,  energy 
efficiency,  and  quality  of  medical  care 
regulations. 

Economic  regulation,  especially  in  the 
past,  often  served  to  transfer  income 
among  economic  groups.  In  certain 
circumstances,  however,  such  as  when 
used  to  regulate  natural  monopolies, 
economic  regulation  can  produce  net 
social  benefits.  In  the  last  twenty  years, 
deregulation  and  improvements  in 
technology  have  reduced  entry  barriers 
in  a  variety  of  sectors,  including 
transportation,  communications,  energy, 
and  financial  services.  To  a  large  degree, 
economic  regulation  now  serves  more 
and  more  to  promote  competition, 
rather  than  to  protect  firms  fi-om  it.  The 
costs  of  economic  regxilation  are  usually 
measured  by  modeling  or  comparing 
specific  regulated  sectors  with  less 
regulated  sectors,  estimating  the 
consiuner  and  producer  surplus  losses 
that  result  from  higher  prices  and  lack 
of  service,  and  estimating  the  excess 
costs  that  may  result  from  the  lack  of 
competition.  These  costs  are  made  up  of 
efficiency  losses,  or  costs  to  society,  and 
income  transfers  that  one  group  gains  at 
the  expense  of  another.  The  Hopkins 
(92)  and  Hahn  and  Hird  (91)  surveys  of 
regulatory  costs  found  that  transfer  costs 
were  generally  about  two  to  three  times 
the  social  costs  of  economic  regulation. 


Economic  regulation  may  produce  net 
social  benefits  when  natiiral  monopolies 
are  regulated  to  simulate  competition. 
Although  Hahn  and  Hird  (1991)  argue 
that  the  dollar  am9unts  of  such 
efficiency  benefits  are  small  and  short 
lasting  in  a  dynamic  and  technologically 
vibrant  economy,  this  is  a  judgment  that 
is  not  the  result  of  an  empirical  study. 
It  is,  however,  based  on  the  increasingly 
accepted  view  that  the  U.S.  economy  is 
becoming  more  competitive  over  time, 
with  fewer  long-lasting  natural 
monopolies,  and  on  evidence  that  much 
economic  regulation  seeks  primarily  to 
enhance  one  group  at  the  expense  of 
another.  Even  though  monopoly  power 
may  not  be  as  long  lasting  in  the  "new 
economy"  as  it  was  in  the  old,  it  can 
still  be  important  at  a  given  point  in 
time.^ 

Process  Regulation  mainly  serves  to 
collect  funds,  allocate  them  among 
groups  of  recipients,  and  establish  the 
conditions  under  which  the  government 
purchases  or  provides  goods  and 
services  from  and  to  the  public. 
Although  allocating  and  collecting 
funds  can  serve  to  transfer  income 
between  economic  groups,  the  fiscal 
budget  already  accounts  for  these 
transfers  and  we  do  not  provide  separate 
estimates  below.  We  do,  however, 
provide  estimates  of  the  administrative 
costs  to  the  public  of  providing  the 
information  needed  by  the  government 
to  collect  these  funds  and  provide  these 
services  because  these  estimates  are  not 
included  in  the  fiscal  budget.  These 
costs  are  also  real  burdens  to  society, 
not  transfers.  Government  can  reduce 
them  streamlining  paperwork  and  red 
tape. 

2.  Other  Types  of  Regulatory  Impacts 

As  discussed  above,  analysts  often  use 
estimates  of  benefits  and  costs  to 
measure  the  net  impact  of  regulation  on 
society  as  a  whole.  Executive  Order  No. 
12866,  Regulatory  Planning  and  Review, 
issued  by  President  Clinton  on 
September  30,  1993,  requires  the 
agencies  to  measure  such  impacts  (Sect. 
1(b)(6)).  It  also  requires  that  the  agencies 
analyze  the  effect  of  a  proposed 
regulation  on  State,  local,  and  tribal 
governments  and  on  businesses  of 
differing  sizes  (Sect.l.  (b)  ((9)  and  (11)). 
As  mentioned.  Sect.  638  (a)(2)  of  the  Act 
asks  for  information  on  these  impacts  as 
well  as  on  wages  and  economic  growth. 

Clearly,  the  impacts  of  regulation  on 
these  sectors  are  of  special  interest  to 
policymakers  and  should  be  examined 


^  Note  that  our  definition  of  economic  regulation 
does  not  include  antitnisl  activities  such  as 
preventing  the  formation  of  monopolies  through 
mergers  or  anticompetitive  behavior. 
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As  required  by  the  Act,  we  present 
estimates  in  section  II  of  the  costs  and 
benefits  of  regulation  and  paperwork, 
and  in  section  III  present  what  we  know 
about  its  distributional  impacts. 

n.  The  Costs  and  Benefits  of  Regulation 
and  Paperwork 

Our  estimate  of  the  total  Emnual  costs 
and  benefits  of  Federal  rules  and 
paperwork  starts  with  our  estimates  in 
last  year's  report.  It  then  adds  new 
information  received  from  the  agencies 
about  previous  regulations  and  about 
new  regulations  issued  during  the  last 
year. 

A.  Social  Regulation 

1.  Total  Annual  Costs  and  Benefits 

Tables  1,2,  and  3  document  how  we 
estimate  the  total  annual  monetized 


costs  and  benefits  of  social  regulation  as 
of  April  1,  1999.6 

Table  1  relies  on  estimates  from  Hahn 
and  Hird  (1991)  and  EPA's  Cost  of  a 
Clean  Environment  (1990)  and  Section 
812  Retrospective  Report  (1997)  to 
present  a  range  of  estimates  for  costs 
and  benefits  as  of  1988.''  The  estimates 
of  costs  range  between  $84  billion  and 
$140  billion  and  the  benefits  betvyeen 
$56  billion  and  $1.51  trillion  annually. 

BILUNG  CODE  3110-01-P 


^Our  general  approach  follows  the  procedures  we 
used  in  last  year's  report  which  discusses  them  in 
more  detail.  (See  OMB  1999,  pp  13-18). 
*    '  We  discussed  in  detail  the  problems  and 
uncertainties  associated  with  these  estimates  in  the 
two  previous  reports.  We  refer  the  reader  to  them 
for  more  specific  information.  The  estimation 
problems  discussed  earlier  in  this  report  explain  the 
general  estimation  problems  with  these  types  of 
aggregate  estimates. 
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Table  1: 
Estimates  of  Total  Annual  Monetized  Costs  and  Monetized  Benefits  of  Social  Regulation  as  of  1988 

(Billions  of  1996  dollars) 
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Table  2: 
Estin^tes  of  Total  Annual  Monetized  Costs  and  Monetized  Benefits  of  Social  Regulations  Issued  Between  1987  and 

First  Quarter  of  1999 

(Billions  ofl  996  dollars) 


Time  Period 


Costs 


Benefits 


^ 


Environ-mentai 


71 


75  to  145 


Transpor-tation 


50 


Labor 


28  to  30 


Other 


55  to  60 


Total 


92 


208  to  285 


Sourc«  The  1987  to  1994  estimates  of  costs  are  from  0MB  (1996)  p.  A-5.  The  1987  to  1994  estimates  of  benefits  are 
calculated  by  taking  the  benefit/cost  ratios  for  the  final  rules  issued  between  1 990  and  1 995  from  Hahn  ( 1 996)  Table  1 0-4  and 
applying  them  to  our  costs  estimates  to  derive  benefit  estimates.  (See  caveats  above  and  the  discussion  in  0MB  ( 1 997)  for  the 
rationale  for  this  approach).  The  benefit/cost  ratios  are  1 .4  for  environmental,  9.7  for  transportation,  3.8  for  labor  and  7.9  for 
other  social  regulations.  The  estimates  for  1 995  through  the  first  quarter  of  1999  are  derived  as  described  in  tables  6  through 
1 7.  Note  that  totals  may  not  add  because  of  rounding. 

Note:  jThe  dollar  figures  in  this  table  do  not  reflect  benefits  that  were  quantified  but  not  monetized.  They  also  do  not  reflect 
benefit  5  and  costs  that  were  not  quantified. 


Table  3: 
Estimates  of  Total  Annual  Monetized  Costs  and  Monetized  Benefits  of  Social  Regulations 

(Billionsof  1996  dollars  as  of  1999.01) 


Environ- 
mental 


Transpor-tation 


Labor 


Other 


Total 


Costs 


$124  to  175 


$l5tol8 


$18  to  19 


$17  to  22 


$174  to  234 


Benefits 


$97  to  1,595 


$84  to  no 


$28  to  30 


$55  to  60 


$264  to  1,795 


Net  Bctiefits(a) 


$-78  to  1,471 


$66  to  95 


$9  to  12 


$33  to  43 


$30  to  1,621 


Source:  Tables  I  and  2. 

I  (a)  Lower  estimate  calculated  by  subtracting  high  cost  from  low  benefit.  Higher  estimate  calculated  by  subtracting  low  cost  from 
I  high  benefit. 

Note:  The  dollar  figures  in  this  table  do  not  reflect  benefits  that  were  quantified  but  not  monetized.  They  also  do  not  reflect 

benefitt  and  costs  that  were  not  quantified. 
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The  $1.51  trillion  upper-range 
estimate  is  dominated  by  EPA's  Section 
812  Retrospective,  which  estimates  the 
benefits  of  the  Clean  Air  Act  from  1970 
to  1990. 

In  last  year's  report  we  used  EPA's 
upper  range  estimate  for  benefits  of  $3.2 
trillion.  This  estimate  engendered 
considerable  public  criticism.  For 
example,  a  panel  of  regulatory  experts 
convened  by  GAO  expressed 
considerable  scepticism  about  the 
magnitude  of  the  estimate  (GAO,  1999). 
EPA  points  out,  however,  that  this 
criticism  was  somewhat  misdirected 
because  the  $3.2  trillion  estimate  was 
the  upper  bound,  95th  percentile 
estimate  generated  by  the  812 
Retrospective  Study  for  the  year  1990,  a 
value  which  EPA  itself  believes  has  a 
very  small  probability  of  being  the 
correct  estimate  (that  is,  the  probability 
that  benefits  are  equal  to  or  greater  than 
$3.2  trillion  is  5%).  EPA's  expected 
value  for  the  benefits  of  1970  to  1990 
programs  in  the  year  1990  is  $1.45 
trilhon  (in  1997  dollars).  We  have 
amended  our  report  this  year  to 
incorporate  EPA's  expected-value 
estimate. 

GAO  (1999)  also  reported  that  many 
of  the  experts  identified  specific 
concerns  about  some  of  the  assiunptions 
in  the  Retrospective  Report,  including: 
(1)  The  assumption  that  air  quality 
would  have  deteriorated  significantly 
between  1970  and  1990  in  the  absence 
of  the  Clean  Air  Act,  (2)  the  assumed 
health  effects  from  limiting  exposure  to 
particulate  matter,  and  (3)  the  methods 
used  to  estimate  the  value  that 
individuals  would  place  on  reducing 
health  and  mortality  risks." 

Table  2  provides  estimates  of  the  total 
annual  monetized  costs  and  benefits  of 
social  regulations  issued  between  1987 
and  the  first  quarter  of  1998.  As 
explained  in  last  year's  report,  the  cost 
estimates  are  based  on  the  Regulatory 
Impact  Analyses  (RIAs)  for  major  rules 
that  agencies  submitted  to  0MB  under 
Executive  Order  12866  and  its 
predecessor.  Executive  Order  12291.  To 
estimate  benefits,  we  used  a 
combination  of  sources.  For  the  years 
1987  to  1995,  we  assumed  that  benefits 
bore  the  same  ratio  to  our  cost  estimates 
for  the  foxu-  categories  of  regulations 
shown  in  Table  2  as  they  did  in  a  study 
by  Robert  Hahn  (1996)  of  major 
regulations  issued  between  1990  and 
mid-1995.  We  did  this  because  we  do 
not  have  oiu-  own  systematic  estimates 
of  the  benefits  for  major  rules  issued 


before  1995.^  For  the  benefit  estimates 
for  1995  through  the  first  quarter  of 
1999,  we  used  the  information  from 
agency-supplied  RIAs  modified  for 
consistency  with  Best  Practices  as 
appropriate  and  extended  to  provide 
more  monetized  estimates  of  benefits 
and  costs  using  consensus  value 
estimates  used  by  the  agencies  or  foxmd 
in  the  Uterature.  These  estimates  are 
explained  in  detail  in  Chapter  III. 

■Table  3  combines  the  results  from 
Tables  1  and  2  to  present  our  estimates 
for  the  existing  costs  of  social  regulation 
as  of  the  first  quarter  in  1999.  It  shows 
that  health,  safety  and  environmental 
regulation  produces  between  $32  billion 
and  $1,621  billion  of  net  benefits  per 
year. 

2.  New  Estimates  for  the  Clean  Air 
Act  Amendments 

EPA  has  also  called  to  our  attention 
its  new  study,  The  Benefits  and  Costs  of 
the  Clean  Air  Act  1990  to  2010,  (EPA 
1999)  to  supplement  the  set  of  studies 
that  served  as  the  basis  for  the 
monetized  estimates  of  benefits  and 
costs  in  last  year's  report.  This  study 
presents  estimates  of  the  benefits  and 
costs  of  the  regulatory  program 
mandated  by  the  1990  Clean  Air  Act 
Amendments  (CAAA).  It  does  not, 
however,  cover  the  benefits  and  costs  of 
many  of  EPA's  recent  major  regulations, 
such  as  the  1997  final  rule  setting  new 
Ozone  and  Particulate  Matter  National 
Ambient  Air  Quality  Standards  and  the 
recent  regional  haze  final  rule.  Nor  does 
it  include  the  costs  and  benefits  of  the 
regulations  EPA  issued  during  this 
period  pursuant  to  its  Acts  other  than 
the  CAAA. 

EPA's  new  study  estimates  total 
annual  costs  for  the  CAAA  of  about  $19 
billion  and  total  annual  benefits  of  $71 
billion  in  the  year  2000.  We  npte  that 
the  adoption  of  a  value  for  the  projected 
reduction  in  the  risk  of  premature 
mortality  is  the  subject  of  continuing 
discussion  within  the  economic  and 
public  policy  analysis  commimity 
within  and  outside  the  Administration. 
In  response  to  the  sensitivity  of  this 
issue,  we  provide  estimates  reflecting 
two  alternative  approaches.  The  first 
approach — supported  by  some  and 
preferred  by  EPA — uses  a  Value  of  a 
Statistical  Life  (VSL)  approach 
developed  for  the  Clean  Air  Act  Section 
812  benefit-cost  studies.  This  VSL 


estimate  of  $5.9  million  (1997$)  was 
derived  from  a  set  of  26  studies 
identified  by  EPA  using  criteria 
established  in  Viscusi  (1992),  as  those 
most  appropriate  for  environmental 
policy  analysis  applications. 

An  alternative,  age-adjusted  approach 
is  preferred  by  a  number  of  others  both 
within  and  outside  the  Administration. 
This  approach  was  also  developed  for 
the  Section  812  studies  and  addresses 
concerns  with  applying  the  VSL 
estimate — reflecting  a  valuation  derived 
mostly  from  labor  market  studies 
involving  healthy  working-age  manual 
laborers — to  PM-related  mortality  risks 
that  are  primarily  associated  with  older 
populations  and  those  with  impaired 
health  status.  This  alternative  approach 
leads  to  an  estimate  of  the  value  of  a 
statistical  life  year  (VSLY),  which  is 
derived  directly  from  the  VSL  estimate. 
It  differs  only  in  incorporating  an 
explicit  assiunption  about  the  number  of 
life  years  saved  and  an  implicit 
assumption  that  the  valuation  of  each 
life  year  is  not  affected  by  age.'"  Under 
this  alternative  approach,  the  estimated 
mean  VSLY  is  $360,000  (1997$); 
combining  this  number  with  a  mean  life 
expectancy  of  14  years  would  yield  an 
age-adjusted  VSL  of  $3.6  million- 
(1997$). 

Both  approaches  are  imperfect,  and 
raise  difficult  methodological  issues 
which  are  discussed  in  depth  in  the 
recently  published  Section  812 
Prospective  Study,  draft  EPA  Economic 
Guidelines,  and  the  peer-review 
commentaries  prepared  in  support  of 
each  of  these  documents.  For  example, 
both  methodologies  embed  assumptions 
(explicit  or  implicit)  about  which  there 
is  little  or  no  definitive  scientific 
guidance.  In  particular,  both  methods 
adopt  the  assumption  that  the  risk 
versus  dollars  trade-offs  revealed  by 
available  labor  market  studies  are 
applicable  to  the  risk  versus  dollar 
trade-offs  in  the  air  pollution  context. 

EPA  currently  prefers  the  VSL 
approach  because,  essentially,  the 
method  reflects  the  direct  application  of 
what  EPA  considers  to  be  the  most 
reliable  estimates  for  valuation  of 
premature  mortality  available  in  the 
current  economic  literature.  While  there 
are  several  differences  between  the  labor 
market  studies  EPA  uses  to  derive  a  VSL 
estimate  and  the  particulate  matter  air 


■GAO  also  points  out  that  these  are  similar  to  the 
concerns  expressed  by  OMB  in  last  year's  report. 
(See  OMB  1999,  pp.  25-35). 


"  Admittedly  this  is  a  crude  estimation  procedure 
because  Hahn's  inventor)'  of  rules  begins  in  1990 
and  ours  extends  back  to  1987.  Consequently,  we 
are  assuming  that  the  relationship  between  costs 
and  benefits  that  Hahn  found  for  the  later  period 
extends  back  three  years.  Still,  we  know  of  no  other 
approach  to  fill  this  gap  in  the  data  until  RIAs  for 
these  years  are  re-examined.  For  further  details  see 
last  years  report  (OMB,  1999). 


'"Specifically,  the  VSLY  estimate  can  be 
calculated  by  amortizing  the  S5.9  million  mean  VSL 
estimate  over  the  35  years  of  life  expectancy 
associated  with  subjects  in  the  labor  market  studies 
The  resulting  estimate,  using  a  5  percent  discount 
rate,  would  be  $360,000  per  life-year  saved  in  1997 
dollars.  This  annual  average  value  of  a  life-year  can 
then  be  multiplied  times  the  number  of  years  of 
remaining  life  expectancy  for  the  affected 
population. 
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pollution  conte  xt  addressed  here,  those 
differences  in  t  le  affected  populations 
and  the  nature  of  the  risks  imply  both 
upward  and  da  wnward  adjustments. 
For  example,  adjusting  for  age 
differences  ma; '  imply  the  need  to 
adjust  the  $5.9  million  VSL  downward, 
as  would  adjus  ing  for  health 
differences;  bul  the  involuntary  nature 
of  air  pollution  related  risks  and  the 
lower  level  of  r  sk-aversion  of  the 
manual  laborer  s  in  the  labor  market 
studies  may  imply  the  need  for  upward 
adjustments.  In  the  absence  of  a 
comprehensive  and  balanced  set  of 
adjustment  factors,  EPA  believes  it  is 
reasonable  to  cimtinue  to  use  the  $5.9 
million  value  v  hile  acknowledging  the 
significant  limi  [ations  and  uncertainties 
in  the  available  literature.  Furthermore, 
EPA  prefers  noi  to  draw  distinctions  in 
the  monetary  vilue  assigned  to  the  lives 
saved  even  if  tney  differ  in  age,  health 
status,  socioeconomic  status,  gender  or 
other  characteristics  of  the  adult 
population. 

Those  who  fa  vor  the  alternative,  age- 
adjusted  approj  ich  emphasize  that  the 
value  of  a  statisdcal  life  is  not  a  single 
number  relevai  t  for  all  situations. 
Indeed,  the  VS  .  estimate  of  $5.9  million 


(1997$)  is  itself  the  central  tendency  of 
a  number  of  estimates  of  the  VSL  for 
some  rather  narrowly  defined 
populations.  When  there  are  significant 
differences  between  the  population 
affected  by  a  particular  health  risk  and 
the  popiUations  used  in  the  labor  market 
studies — as  is  the  case  here — they  prefer 
to  adjust  the  VSL  estimate  to  reflect 
those  differences.  While  acknowledging 
that  the  VSLY  approach  provides  an 
admittedly  crude  adjustment  (for  age 
though  not  for  other  possible  differences 
between  the  populations),  they  point 
out  that  it  has  the  advantage  of  yielding 
an  estimate  that  is  not  presumptively 
biased.  Proponents  of  adjusting  for  age 
differences  using  the  VSLY  approach 
fully  concur  that  enormous  uncertainty 
remains  on  both  sides  of  this  estimate 
— upwards  as  well  as  downwards — and 
that  the  populations  differ  in  ways  other 
than  age  (and  therefore  life  expectancy). 
But  rather  than  waiting  for  all  relevant 
questions  to  be  answered,  they  prefer  a 
process  of  refining  estimates  by 
incorporating  new  information  and 
evidence  as  it  becomes  available. 

Chir  estimates  of  the  costs  and  benefits 
of  environmental  regulations  in  Table  2 
above  include  estimates  for  CAAA 


regulations  as  well  as  other  EPA 
regulations  based  on  the  RIAs  EPA 
prepared  at  the  time.  The  new  CAAA 
report  estimates  cannot  simply  be  added 
to  our  estimates  in  Table  2  without 
adjustments  to  correct  for  the 
overlapping  regulations.  The  CAAA 
report  estimates  cannot  replace  our 
estimates  because  they  do  not  include 
all  the  regulations  EPA  issued  between 
1987  and  the  first  quarter  of  1999. 

3.  Costs  and  Benefits  of  Major  Rules  by 
Agencies 

Table  4  lists  the  costs  and  benefits  by 
agency  and  agency  program  for  major 
regulations  issued  over  the  last  four 
years  (April  1,  1995  to  March  31, 1999) 
as  estimated  by  us  in  Chapter  III.  Dimng 
this  period,  only  seven  agencies  issued 
major  rules.  Of  these,  rules  by  EPA  and 
HHS  had  the  greatest  impact.  Those 
issued  by  EPA  are  expected  to  provide 
between  $1 7  billion  and  $84  billion  in 
annual  benefits  for  society  at  an  annual 
cost  of  about  $28  billion.  Those  issued 
by  HHS  are  expected  to  provide  $12 
billion  to  $14  billion  in  annual  benefits 
at  an  annual  cost  of  about  $800  million. 
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B.  Economic  F  sgulation 

In  our  1997  ind  1998  reports,  we 
presented  an  estimate  that  the  efficiency 
costs  of  economic  regulation  amounted 
to  $71  billion.  pThis  is  based  on  an 
estimate  by  Hopkins  (1992)  of  $81 
billion,  which  [we  adjusted  downward 
by  $10  billion  |o  accoimt  for  the 
deregulation  and  increase  in 
competition  thiat  has  occurred  in  the 
financial  and  telecommunications 
sectors  since  Hopkins'  estimates  were 
made  in  1992.  {n  a  recent 
comprehensive  report  on  regulatory 
reform  in  the  IJnited  States  by  a  panel 
of  experts  fironi  around  world,  the  OECD 
estimated  that  additional  reforms  in  the 
transportation,  energy,  and 
telecommunications  sectors  would  lead 
to  an  increase  m  GDP  of  1  percent 
(OECX),  1999).  One  percent  of  the 
revised  first  quarter  1999  GDP  of  $9,073 
billion  is  about  $90  billion. 

This  estimate  does  not  include  the 
costs  of  international  trade  protection, 
which  Hopkini  included  in  his  estimate 
of  the  cost  of  economic  regulation. 
According  to  a' recent  study,  the  static 
gains  from  removing  trade  barriers 
existing  in  199p  suggested  potential 
gains  of  about  f  .3  percent  of  GDP 
(Council  of  Eci^nomic  Advisers  1998)  or 
$120  billion  fof  the  first  quarter  of  1999, 
assuming  trade  barriers  bave  not 
changed.  >^  These  estimates  taken 
together  suggest  that  Hopkins'  estimate 
may  be  too  low. 

As  we  discuAs  above,  economic 
regulation  also|  results  in  income 
transfers  from  0ne  group  to  another.  In 
our  previous  two  reports,  we  used  an 
approach  used  by  Hahn  and  Hird,  and 
Hopkins,  to  estimate  transfers  as  a 
multiple  of  the  efficiency  losses.  Based 
on  the  OECD  e<  rtimate  of  efficiency 
losses,  Hopkini'  multiple  of  two  (1992) 
gives  rise  to  an  estimate  of  transfer  costs 


"TheCEAropoil 
studies  of  this  type  oaly 
captura  value  of  foi  eg< 
quality  improveme  its 
enhancements  that  would 
of  trade  barriers,  an  d 
from  trade  (CEA  1^8 


also  went  on  to  state  that 

capture  static  costs,  fail  to 
;onp  varieties  of  products, 
and  productivity 

take  place  in  the  absence 
thus  understate  the  benefits 
p.  238). 


for  economic  regulation  (not  counting 
trade  protection)  of  $180  billion. 

C.  Process  Regulation 

The  main  costs  of  process  regulation 
consist  of  the  paperwork  costs  imposed 
on  the  public.  Sec.  638(a)(1)(A)  of  the 
Act  calls  on  OMB  to  examine  the  costs 
and  benefits  of  paperwork.  Currently 
OMB  is  in  the  process  of  revising  its 
guidance  on  how  the  agencies  should 
evaluate  paperwork  burden.  OMB 
issued  a  notice  in  the  Federal  Register 
on  October  14,  1999  (64  PR  55788) 
inviting  comments  on  how  best  to 
improve  the  uniformity,  accuracy,  and 
comprehensiveness  of  agency  burden 
measurement.  In  this  notice,  we  raise 
the  issue  of  expanding  the  reporting  of 
burden  to  include  a  monetized  value  of 
time,  and  specifically  seek  comment  on 
the  idea  of  converting  "burden  hours" 
into  a  dollar  measure  of  burden.  If  a 
dollar-equivalent  value  is  calculated  for 
bxirden  hours,  agencies  and  OMB  could 
report  a  single  estimate — in  dollar 
terms — of  paperwork  biuden  that  would 
combine  monetized  biu*den  hours  with 
the  "cost  biu'den"  calculation.  This 
would  estimate  out-of-pocket  expenses 
that  are  not  captured  by  the  time-based 
measure  of  burden.  While  this  approach 
has  analytical  appeal,  it  does  pose 
significant  methodological  challenges. 

In  addition,  IRS  has  begim  work  on  a 
new  model  that  will  estimate  the 
amount  of  burden  incurred  by  wage  and 
investment  taxpayers  as  a  result  of 
complying  with  the  tax  system.  IRS  has 
undertaken  this  study  to  improve  our 
imderstanding  of  taxpayer  burdens,  to 
enable  us  to  measure  both  current  and 
future  levels  of  burden,  and  to  help  us 
isolate  the  biuden  of  particular  tax 
provisions,  regulations,  or  procedures. 
To  help  provide  input  into  our 
consideration  of  methods  to  expand  the 
reporting  of  burden  to  include 
monetized  burden  hours,  the  IRS 
paperwork  burden  study  will  include 
the  development  of  a  White  Paper  on 
the  Monetization  of  Taxpayer  'Time. 
This  White  Paper  will  examine  the 
issues  surrounding  monetization, 
review  existing  research,  identify 


lessons  learned,  and  discuss  the 
implications  for  efforts  to  monetize 
taxpayer  time. 

In  our  Information  Collection 
Budgets,  published  annually,  we 
calculate  paperwork  burden  imposed  on 
the  public  using  information  agencies 
give  us  with  their  requests  for 
information  collection  approvals.  ^^  We 
present  below  in  Table  5  estimates  of 
paperwork  burden  in  terms  of  the  hours 
the  public  devotes  annually  to  gathering 
and  providing  information  for  the 
Federal  government.  At  a  future  point  in 
time,  we  hope  to  be  able  to  provide 
information  on  the  dollar  costs  of 
paperwork.  At  present  we  do  not  know 
how  to  estimate  the  value  of  the  total 
annual  benefits  to  society  of  the 
information  the  government  collects 
from  the  public. 

Table  5  shows  our  estimates  of  the 
expected  paperwork  burden  hours  for 
FY  1999  by  agency.  The  total  burden  of 
7,202  million  hovas  is  made  up  of  5,912 
million  hours  for  the  Treasury 
Department  (82%)  and  1,290  million 
hours  for  the  rest  of  the  Federal 
government  (18%).  Using  the  estimate 
of  the  average  value  of  time  for  the 
individuals  and  entities  that  provide 
information  to  the  government  of  $26.50 
per  hoiir,  which  we  used  in  the  last  two 
reports,  we  can  get  an  idea  of  the  dollar 
btirden  of  paperwork  on  the  public: 
$190  billion.  Note,  however,  that  (1)  this 
is  a  rough  average  and  should  not  be 
applied  to  individual  agencies  or  agency 
collections,  and  (2)  this  estimate  should 
not  be  added  to  oiu  estimates  of  the 
costs  of  regulation  because  it  would 
result  in  some  double  counting.  Our 
estimates  of  regulatory  costs  already 
include  paperwork  costs.  Many 
paperwork  costs  arise  from  regulations, 
often  for  enforcement  and  disclosure 
purposes. 

BNXINO  CODE  311S-01-P 


"The  Paperwork  Reduction  Act  of  1995  requires 
Federal  agencies  to  seek  approval  from  OMB  for 
each  information  collection  sought  from  ten  or  more 
individuals  or  entities.  As  part  of  that  request 
agencies  must  estimate  the  burdens  that  their 
individual  collection  requests  impose  on  the  public. 
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Tables 

Information  Collection  Budget  for  FY  1999 

(millions  of  hours) 

Expected  Total 
Department/Agency Hour  Burden 


Agriculture 

nonperi{Hlic 
^^geriodic 
Defense 
Education 
Energy 

Health  and  Human 

Services 

Housing  and  Urban 

Development 

Interior 

Justice 

Labor 

State 

Transportation 

Treasury 
^eUransAjffmrs^ 


83.55 

10.74 

S.74 

2.25 

105.20 

Z35.89 

3.88 

164.55 


22.33 
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m.  The  Other  ^pacts  of  Federal 
Rei^lation 

Sec.  638(a)(2 
to  present  an 
Federal  regulatjon 
tribal 
wages,  and 


aii; 


of  the  Act  calls  on  OMB 
alysis  of  the  impacts  of 
on  State,  local,  and 
government,  small  business, 
ecopomic  growth. 


Agency.  These 

in  greater  detai 

l.EPA'sRuU 


A.  Impact  on  S\ate,  Local,  and  Tribal 
Government 

Over  the  pasi  four  years,  four  rules 
have  imposed  c  osts  of  more  than  $100 
million  on  Statis,  local,  and  Tribal 
governments  (a  id  thus  have  been 
classified  as  pu  ilic  sector  mandates 
under  the  Unfunded  Mandates  Act  of 
1995).'^  All  foiir  of  these  rules  were 
issued  by  the  E:  ivironmental  Protection 

our  rules  are  described 

below. 

on  Standards  of 
Performance  fo:  ■  Municipal  Waste 
Combustors  and  Emissions  Guidelines 
(1995):  This  nils  set  standards  of 
performance  foi  new  municipal  waste 
combustor  (MV  C)  units  and  emission 
guidelines  for  e  listing  MWCs  under 
sections  111  and  129  of  the  Clean  Air 
Act  (42  U.S.C.  ;  411,  42  U.S.C.  7429]. 
The  standards  i  nd  guidelines  apply  to 
MWC  units  at  p  lants  with  aggregate 
capacities  to  combust  greater  than  35 
day  (Mg/day) 

40  tons  per  day)  of 

waste  (MSW).  The 


[  of  th 


'^EPA's  proposec 
standards  for  ozone 
ultimately  lead  to 
tribal  governments 
However,  Title  II 
Act  provides  that 
with  Section  202 
otherwise  prohibite  I 
report  to  this  legisla  [ 
means  that  the  sectipn 
preparation  of  any 
is  prohibited  by  lav\ 
or  analysis  in  adopi 
and  the  courts  have 
Air  Act,  the  air  qua 
and  EPA  is  not  to 


megagrams  per 
(approximately 
municipal  solic 

standards  requi  re  sources  to  achieve 
emission  levels  reflecting  the  maximum 
degree  of  reduc  ion  in  emissions  of  air 
pollutants  that  he  Administrator 
determined  is  a  :hievable,  taking  into 
consideration  t  »e  cost  of  achieving  such 
emission  reduc  ion,  and  any  non-air 
quality  health  a  nd  environmental 
impacts  and  en  ;rgy  requirements. 
EPA  estimate  d  the  national  total 
Einnualized  cost  for  the  emissions 
standards  and  ^  uidelines  to  be  $320 
million  per  yea  (in  constant  1990 
dollars)  over  ex  sting  regulations.  EPA 
estimated  the  o  )st  of  the  emissions 
standards  for  now  sources  to  be  $43 
million  per  yea  •.  EPA  estimated  the  cost 
of  the  emission  i  guidelines  for  existing 
sources  to  be  $;  77  million  per  year.  The 


rules  setting  air  quality 
and  particulate  matter  may 
e:  penditures  by  State,  local  or 
f  SlOO  million  or  more, 
e  Unfunded  Mandates  Reform 
aA?ncy  statements  on  compliance 
mf  St  be  conducted  "unless 
by  law".  The  Conference 
ion  indicates  that  this  language 
'does  not  require  the 
^timate  or  analysis  if  the  agency 
from  considering  the  estimate 

the  rule."  EPA  has  stated, 
affirmed,  that  under  the  Clean 
ty  standards  are  health-based 
consider  costs. 


t  ngl 


annual  emissions  reductions  achieved 
through  this  regulatory  actions  include, 
for  example,  21.000  Mg.  of  S02;  2,800 
Mg.  of  particulate  matter  (PM);  19,200 
Mg  of  NOX;  54  Mg.  of  mercury;  and  41 
Kg.  of  dioxin/furans. 

2.  EPA's  Standards  of  Performance  for 
New  Stationary  Sources  and  Guidelines 
for  Control  of  Existing  Sources: 
Municipal  Solid  Waste  Landfills  (1996): 
This  rule  set  performance  standards  for 
new  municipal  solid  waste  landfills  and 
emission  guidelines  for  existing 
municipal  solid  waste  landfills  to 
implement  section  1 1 1  of  the  Clean  Air 
Act.  The  rule  addressed  non-methane 
organic  compounds  (NMOC)  and 
methane  emissions.  NMOC  include 
Volatile  organic  compounds  (VOC), 
hazardous  air  pollutants  (HAPs),  and 
odorous  compounds.  Of  the  landfills 
required  to  install  controls,  about  30 
percent  of  the  existing  landfills  and  20 
percent  of  the  new  landfills  are 
privately  owned.  The  remainder  are 
publicly  owned.  The  total  nationwide 
annualized  costs  for  collection  and 
control  of  air  emissions  from  new  and 
existing  MSW  landfills  are  estimated  to 
be  $94  million  per  year  annualized  over 
5  years,  and  $110  million  per  year 
annualized  over  15  years. 

3.  National  Primary  Drinking  Water 
Regulations:  Disinfectants  and 
Disinfection  Byproducts  (1998):  This 
rule  promulgates  health  based 
maximum  contaminant  level  goals 
(MCLGs)  and  enforceable  maximum 
contaminant  levels  (MCLs)  for  about  a 
dozen  disinfectants  and  byproducts  that 
result  from  the  interaction  of  these 
disinfectants  with  organic  compounds 
in  drinking  water.  The  rule  will  require 
additional  treati^ent  at  about  14,000  of 
the  estimated  75,000  residential  water 
systems  nationwide.  The  costs  of  the 
rule  are  estimated  at  $700  million 
annually.  The  quantified  benefits 
estimates  range  from  zero  to  9,300 
avoided  bladder  cancer  cases  annually, 
with  an  estimated  monetized  value  of  $0 
to  $4  billion.  Possible  reductions  in 
rectal  and  colon  cancer  and  adverse 
reproductive  and  developmental  effects 
were  not  quantified. 

4.  National  Primary  Drinking  Water 
Regulations:  Interim  Enhanced  Surface 
Water  Treatment  (1998):  This  rule 
establishes  new  treatment  and 
monitoring  requirements  (primarily 
related  to  filtration)  for  drinking  water 
systems  that  use  siu^ace  water  as  their 
source  and  serve  more  than  10,000 
people.  The  purpose  of  the  rule  is  to 
enhance  protection  against  potentially 
harmful  microbial  contaminants.  The 
rule  is  expected  to  require  treatment 
changes  at  about  half  of  the  1 ,400  large 
surface  water  systems,  at  an  annual  cost 


of  $300  million.  All  systems  will  also 
have  to  perform  enhanced  monitoring  of 
filter  performance.  The  estimated 
benefits  include  mean  reductions  of 
from  110,000  to  338,000  cases  of 
cryptosporidiosis  annually,  with  an 
estimated  monetized  value  of  $0.5  to 
$1.5  billion,  and  possible  reductions  in 
the  incidence  of  other  waterborne 
diseases. 

While  these  foiu  EPA  rules  were  the 
only  ones  over  the  past  four  years  to 
require  expenditures  by  State,  local  and 
Tribal  governments  exceeding  $100 
million,  they  were  not  the  only  rules 
with  impacts  on  other  levels  of 
governments.  For  example,  18%  of  rules 
listed  in  the  April  1999  Unified 
Regulatory  Agenda  cited  some  impact 
on  State,  local  or  Tribal  governments.  In 
general,  OMB  works  with  the  agencies 
to  ensure  that  the  selection  of  the 
regulatory  option  for  all  final  rules  fully 
complies  with  the  Unfunded  Mandates 
Reform  Act.  For  proposed  rules,  OMB 
works  with  the  agencies  to  ensure  that 
they  also  solicited  comment  on 
alternatives  that  would  reduce  costs  to 
all  regulated  parties,  including  State, 
local  and  Tribal  governments. 

Agencies  have  also  significantly 
increased  their  consultation  with  State, 
local,  and  Tribal  governments  on  all 
regulatory  actions  that  impact  them.  For 
example,  EPA  and  the  Department  of 
Health  and  Human  Services  engaged  in 
particularly  extensive  consultation 
efforts  over  a  wide  variety  of  programs, 
on  both  formal  unfunded  mandates  as 
defined  by  the  Unfunded  Mandates 
Reform  Act  and  other  rules  with 
intergovernmental  impacts.  Agencies 
also  made  real  progress  in  improving 
their  internal  systems  to  manage 
consultations  better.  This  has  helped 
them  analyze  specific  rules  in  ways  that 
reduce  costs  and  increase  flexibility  for 
all  levels  of  government  and  for  the 
private  sector,  while  implementing 
important  national  priorities. 

This  trend  toward  increased 
consultation  is  expected  to  continue.  On 
August  5,  1999,  President  Clinton 
issued  Executive  Order  13132  entitled 
"Federalism."  This  Executive  Order 
emphasizes  consultation  with  State  and 
local  governments  and  greater 
sensitivity  to  their  concerns.  It  also 
establishes  specific  requirements  that 
Federal  agencies  must  follow  as  they 
develop  and  carry  out  policies  that 
affect  State  and  local  governments. 

B.  Impact  on  Small  Business 

The  President  explicitly  recognized 
the  need  to  be  sensitive  to  the  impact  of 
regulations  and  paperwork  on  small 
business  in  his  Executive  Order  12866, 
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"Regulatory  Planning  and  Review," 
issued  September  30,  1993.  The 
Executive  Order  called  on  the  agencies 
to  tailor  their  regulations  by  business 
size  in  order  to  impose  the  least  burden 
on  society,  consistent  with  obtaining  the 
regulatory  objectives.  It  also  called  for 
the  development  of  short  forms  and 
other  streamlined  regulatory  approaches 
for  small  businesses  and  other  entities. 
The  President  also  supported  and 
signed  into  law  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  In  the  findings  section 
of  SBREFA,  Congress  stated  that 
".  .  .  small  businesses  bear  a 
disproportionate  share  of  regulatory 
costs  and  burdens."  This  is  largely 
attributable  to  fixed  costs — costs  Uiat  all 
firms  must  bear  regardless  of  size.  Each 
firm  has  to  determine  whether  a 
regulation  applies,  how  to  comply,  and 
whether  it  is  in  compliance.  As  firms 
increase  in  size,  fixed  costs  are  spread 
over  a  larger  revenue  and  employee  base 
resulting  in  lower  unit  costs. 

This  oDservafion  is  supported  by 
empirical  information  from  a  study  by 
the  Office  of  Advocacy  of  the  Small 
Business  Adii;iinistration  (1995).  That 
study  found  that  regulatory  costs  per 
employee  decline  as  firm  size — as 
measured  by  the  number  of  employees 
per  firm — increases.  Using  data  fi'om 
Hopkins  (1995),  SBA  estimates  that  the 
total  cost  of  regulation  (environmental, 
other  social,  the  efficiency  costs  of 
economic,  the  transfer  costs  of 
economic,  and  process  regulation)  was 
50  percent  greater  per  employee  for 
firms  with  under  20  employees 
compared  to  firms  with  over  500 
employees,  i* 

These  results  do  not  necessarily 
indicate,  however,  the  extent  to  which 
reducing  regulatory  requirements  on 
small  firms  would  produce  more 
benefits  for  society  at  lower  costs.  That 
depends  in  part  on  the  contribution  of 
small  firms  to  the  risks  being  addressed 
and  the  benefits  produced  per  dollar  of 
compliance  costs  by  regulating  small 
firms. 

C.  Impact  on  Wages 

The  impact  of  Federal  regulations  on 
wages  depends  upon  how  "wages"  is 
defined  and  on  the  types  of  regulations 
involved.  If  we  define  "wages"  narrowly 
as  workers'  take-home  pay,  social 
regulation  may  have  decreased  average 
wage  rates,  while  economic  regulation 


may  have  increased  them,  especially  for 
specific  groups.  If  we  define  "wages" 
more  broadly  as  the  real  value  or  utility 
of  workers'  income,  the  directions  of  the 
effects  of  the  two  types  of  regulation  are 
probably  reversed. 

1.  Social  Regulation 

By  a  broad  measure  of  welfare,  social 
regulation,  regulation  directed  at 
improving  health,  safety,  and  the 
environment,  can  create  benefits  for 
workers  that  outweigh  the  costs.  This  is 
true  even  if  take-home  pay  does  not 
increase.  Compliance  costs  must  be  paid 
for  by  some  combination  of  workers, 
business  owners,  and/or  consumers 
through  adjustments  in  wages,  profits, 
and/or  prices.  This  eifect  is  most  clearly 
recognized  for  occupational  health  and 
safety  standards.  As  one  leading  text 
book  in  labor  economics  suggests: 
"Thus,  whether  in  the  form  of  smaller 
wage  increases,  more  difficult  working 
conditions,  or  inability  to  obtain  or 
retain  one's  first  choice  in  a  job,  the 
costs  of  compliance  with  health 
standards  will  fall  on  employees."  '^ 

Viewed  in  terms  of  overall  welfare, 
the  regulatory  benefits  of  improved 
health,  safety,  and  environment 
improvements  for  workers  can  outweigh 
the  costs.  In  the  occupational  health 
standards  case  where  the  benefits  of 
regulation  accrue  mostly  to  workers, 
workers  are  likely  to  be  better  off  if 
health  benefits  exceed  compliance 
costs.  18  Although  wages  may  reflect  the 
cost  of  compliance  with  heaJth  and 
safety  rules,  the  job  safety  and  other 
benefits  of  such  regulation  can  more 
than  compensate  for  any  monetary  loss. 
Workers  as  consimiers  benefitting  from 
safer  products  and  cleaner  environment 
may  also  come  out  ahead  if  regulation 
produces  significant  net  benefits  for 
society. 

2.  Economic  Regulation 

For  economic  regulation,  designed  to 
set  prices  or  conditions  of  entry  for 
specific  sectors,  these  effects  may  at 
times  be  reversed  to  some  degree. 
Economic  regulation  can  result  in 
increases  in  income  narrowly  defined, 
but  decreases  in  broader  measures  of 
income  based  on  utility  or  overall 
welfare.  Economic  regulation  is  often 
used  to  protect  industries  and  their 
workers  from  outside  competition. 
Examples  include  the  airline  and 


trucking  industries  in  the  1970's.  These 
wage  gains  come  at  a  cost  in  inefficiency 
from  reduced  competition,  however, 
which  consumers  must  bear.  Moreover, 
real  wages,  which  depend  upon 
productivity,  do  not  grow  as  fast 
without  the  stimulation  of  outside 
competition.'^ 

These  statements  are  generalizations 
for  the  impact  of  regulation  in  the 
aggregate  or  by  broad  categories. 
Specific  regulations  can  increase  or 
decrease  the  overall  level  of  benefits 
accruing  to  workers  depending  upon  the 
actual  circumstances. 

D.  Economic  Growth 

The  conventional  measurement  of 
GDP  does  not  take  into  account  the 
market  value  of  improvements  in  health, 
safety,  and  the  envnonment.  It  does 
incorporate  the  direct  compliance  costs 
of  social  regulation.  Accordingly, 
conventional  measurement  of  GDP  can 
suggest  that  regulation  reduces 
economic  growth. '«  in  fact,  sensible 
regulation  and  economic  growth  are  not 
inconsistent  once  all  benefits  are  taken 
into  account. 

The  OECD  (1999)  estimates  that  the 
economic  deregulation  that  occurred  in 
the  U.S.  over  the  last  20  years 
permanently  increased  GDP  by  2 
percent.  The  OECD  also  estimates  that 
further  deregulation  of  the 
transportation,  energy,  and 
telecommunication  sectors  would 
increase  U.S.  GDP  by  another  1  percent. 
Jaffe,  Peterson,  Portney,  and  Stavins 
(1995)  summarize  their  findings  after 
surveying  the  evidence  of  the  effects  of 
environmental  regulation  on  economic 
growth  as  follows:  "Empirical  analysis 
of  the  productivity  effects  have  found 
modest  adverse  impacts  of 
environmental  regulation."  Based  on  the 
studies  that  tried  to  explain  the  decline 
in  productivity  that  occurred  in  the  U.S. 
during  the  1970's,  they  placed  the  range 
attributable  to  environmental  regulation 
from  8  percent  to  16  percent  (p.  151). 
The  recent  increase  in  productivity 
growth  in  the  U.S.  coinciding  with 
continued  health,  safety,  and 
environmental  regulation  supports  the 
notion  that  the  negative  grov^  effects 


'<  SBA  estimated  that  average  per  employee 
regulatory  costs  were  S5,106  for  firms  with  under 
20  employees  compared  to  $3,404  for  firms  with 
over  500  employees.  These  estimates  are  based  on 
1992  conditions  using  1995  dollars.  Hopkins'  own 
estimates  found  a  86  percent  diRerential  (See  SBA 
1995.  pp  39-*6). 


'5  From  Ehrenberg  and  Smith's  Modem  Labor 
Economics,  p  279. 

"•  Based  on  a  cost  benefit  analysis  of  OSHA's 
1972  Asbestos  regulation  by  Settle  (1975),  which 
foiud  large  net  benefits,  Ehrenberg  and  Smith  cite 
this  regulation  as  a  case  where  workers'  wages  were 
reduced,  but  they  were  made  better  off  because  of 
improved  health  (p.  281). 


'^Winston  (1998)  estimates  that  real  operating 
costs  declined  between  25  and  75  percent  in  the 
sectors  that  were  deregulated  over  the  last  20 
years — transportation,  energy,  and 
telecommunications. 

'"  Social  regulation  reduces  growth  by  diverting 
resources  from  the  production  of  goods  and  services 
that  are  counted  in  GDP  to  the  production  or 
enhancement  of  "goods  and  services"  such  as 
longevity,  health,  and  environmental  quality  that 
generally  are  not  counted  in  GDP. 
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of  social  regul  ition  have  been  relatively 
small.i9 

As  indicated  above,  conventionally 
measured  GDI '  growth  does  not  take 
into  account  t  le  market  value  of  the 
improvements  in  health,  safety,  and  the 
environment  t  lat  social  regulation  has 
brought  us.  If  even  our  lower  range 
estimate  of  tha  benefits  of  social 
regulation  ($266  billion)  were  added  to 
GDP.  then  the  more  comprehensive 
measure  of  GliP,  one  that  includes  the 
value  of  nomnarket  goods  and  services 
provided  by  regulation,  would  be  about 
3  percent  greaier.  ^o  Focusing  on  the 
effect  of  social!  regulation  on  economic 
growth  is  misl  aading  if  it  does  not  take 
into  account  tie  full  benefits  of 
regulation. 

More  important  than  knowing  the 
impact  of  regulation  in  general  on 
growth  is  the  impact  of  specific 
regulations  anfi  alternative  regulatory 
designs  on  ecdnomic  growth.  As  Jaffe  et 
al.  put  it:  "Anv  discussion  of  the 
productivity  impacts  of  environmental 
protection  effcsts  should  recognize  that 
not  all  environmental  regulations  are 
created  equal  m  terms  of  their  costs  or 
their  benefits.  7  (p.  152). 

In  this  regard,  market-based  or 
economic-incantive  regulations  will 
tend  to  be  moOB  cost-effective  than  those 
requiring  specific  technologies  or 
engineering  solutions.  Under  market- 
based  regulation,  profit-maximizing 
firms  have  string  incentives  to  find  the 
cheapest  way  ^o  produce  the  social 
benefits  called  for  by  regulation.  How 
you  regulate  cin  go  a  long  way  toward 
reducing  any  aegative  impacts  on 
economic  growth  and  increasing  the 
overall  long  nin  benefits  to  society. 

Chapter  II:  Estimates  of  Benefits  and 
Costs  ofThis  tear's  "Maior"  Rules 

In  this  chapter,  we  examine  the 
benefits  and  costs  of  each  "major  rule," 
as  required  by  section  638(a)(1)(C).  We 
have  included  I  in  our  review  those  final 
regulations  on  which  0MB  concluded 
review  during  the  1 2-month  period 
April  1, 1998,  through  March  31, 1999. 
This  "regulatory  year"  is  the  same 
calendar  period  we  used  for  last  year's 
report.  It  ensui  es  that  we  cover  a  full 
year's  regulate  ry  actions  as  close  as 


thee  1 


'•For  the  last 
nonfann  business 
did  on  average  du 
from  1948  though 

'"Including  the 
expectancy  in  the 
a  more  comprehi 
of  the  economy  is 
It  was  Rrst  propose  d 
Usher  in  "An 
Economic  Growth 
NBER  Ginference 
Wealth. 


years,  output  per  hour  in 
las  been  growing  as  rapidly  as  it 
I  Ing  productivity's  golden  years 
1973. 

'alue  of  increasing  life 

I  jDP  accounts  to  come  up  with 

en  sive  measure  of  the  full  output 

:  lot  as  far  fetched  as  it  sounds. 

and  estimated  in  1973  by  D. 

Impi  itation  to  the  Measure  of 

for  Changes  in  Life  Expectancy" 
>n  Research  in  Income  and 


practicable  to  the  date  our  report  is  due, 
given  the  need  to  compile  and  analyze 
data  and  publish  the  report  for  public 
comment. 

The  statutory  language  categorizing 
the  rules  we  consider  for  this  report 
differs  from  the  definition  of 
"economically  significant"  in  Executive 
Order  12866  (section  3(f)(1)).  It  also 
differs  from  similar  statutory  definitions 
in  the  Unfunded  Mandates  Reform  Act 
and  subtitle  E  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 — Congressional  Review  of  Agency 
Rulemaking.  Given  these  varying 
definitions,  we  interpreted  section 
638(a)(1)(C)  broadly  to  include  all  final 
rules  promulgated  by  an  Executive 
branch  agency  that  meet  any  one  of  the 
following  three  measures: 

•  Rules  designated  as  "economically 
significant"  under  section  3(f)(1)  of 
Executive  Order  12866; 

•  Rules  designated  as  "major"  imder 
5  U.S.C.  804(2)  (Congressional  Review 
Act);  and 

•  Rules  designated  as  meeting  the 
threshold  imder  Title  11  of  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531- 
1538). 

We  also  include  a  discussion  of  major 
rules  issued  by  independent  regulatory 
agencies,  although  OMB  does  not 
review  these  rules  imder  Executive 
Order  12866.  This  discussion  is  based 
on  data  provided  by  these  agencies  to 
the  General  Accounting  Office  (GAO) 
under  the  Congressional  Review  Act. 

During  the  regulatory  year  selected, 
OMB  reviewed  44  final  rules  that  met 
the  criteria  noted  above.  Of  these  final 
rules,  HHS  submitted  15;  EPA  eight; 
DOT  six;  USDA  four;  DOI  two;  and 
DOL,  DOC,  SBA.  DOJ,  PBGC,  and 
Education,  one  each.  Two  were  Federal 
Acquisition  Regulations  rules.  In 
addition,  three  agencies — DOL,  HHS, 
and  Treasury — worked  together  to  issue 
one  common  rule.  These  44  rules 
represent  about  18  percent  of  the  255 
final  rules  reviewed  by  OMB  between 
April  1,  1998,  and  March  31,  1999,  and 
less  than  one  percent  of  the  4,752  final 
rule  documents  published  in  the 
Federal  Register  during  this  period. 
Nevertheless,  because  of  their  scale  and 
scope,  we  believe  that  they  represent  the 
vast  majority  of  the  costs  and  benefits  of 
new  Federal  regulations  during  this 
period. 

I.  Overview 

As  noted  in  Chapter  n  of  last  year's 
report.  Executive  Order  12866 
"reaffirms  the  primacy  of  Federal 
agencies  in  the  regulatory 
decisionmaking  process"  because 
agencies  are  given  the  legal  authority 
and  responsibility  for  rulemeiking  imder 


both  their  organic  statutes  and  certain 
process-oriented  statutes,  such  as  the 
Administrative  Procedure  Act,  the 
Unfunded  Mandates  Reform  Act,  and 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  The 
Executive  order  also  reaffirms  the 
legitimacy  of  centralized  review 
generally  and,  in  particular,  review  of 
the  agencies'  benefit  cost  analyses  that 
are  to  accompany  their  proposals.  The 
Executive  Order  recognizes  that  in  some 
instances  the  consideration  of  benefits 
or  costs  is  precluded  by  law. 
Nevertheless,  the  Executive  Order 
requires  agencies  to  prepare  and  submit 
benefit  cost  analyses  even  if  those 
considerations  are  not  a  factor  in  the 
decisionmaking  process.  Again,  it  is  the 
agencies  that  have  the  responsibility  to 
prepare  these  analyses,  and  it  is 
expected  that  OMB  will  review  (but  not 
redo)  this  work.  In  some  cases  where  the 
agency  has  substantial  discretion,  the 
costs  and  benefits  identified  may  be 
attributable  to  the  regulation.  In  other 
cases,  where  the  agency  has  limited 
discretion,  they  may  be  attributable 
primarily  to  the  statute. 

We  found  that  the  benefit  cost 
analyses  accompanying  the  44  final 
rules  listed  in  Table  6  vary  substantially 
in  type,  form,  and  format  of  the 
estimates  the  agencies  generated  and 
presented.  For  example,  agencies 
developed  estimates  of  benefits,  costs, 
and  transfers  that  were  sometimes 
monetized,  sometimes  quantified  but 
not  monetized,  sometimes  qualitative, 
and,  most  often,  some  combination  of 
the  three. 

n.  Benefits  and  Costs  of  Economically 
Significant/Maior  Final  Rules  (April 
1998  to  March  1999) 

A.  Social  Regulation 

Of  the  44  rules  reviewed  by  OMB,  22 
are  regulations  requiring  substantial 
additional  private  expenditures  and/or 
providing  new  social  benefits, ^i  as 
described  in  Table  6.^^  EPA  issued  eight 
of  these  rules;  HHS  and  DOT.  three 
each;  USDA  and  DOI,  two  each;  DOC, 
DOL  and  Education,  one  each;  and 
HHS/DOL/Treasury  jointly  issued  one 
rule.  Agency  estimates  and  discussion 
are  presented  in  a  variety  of  ways, 
ranging  from  a  purely  qualitative 
discussion,for  example,  the  benefits  of 
the  joint  HHS/DOL/Treasury  rule 
establishing  minimum  length-of-stay 
requirements  for  mothers  and  newborns, 
to  a  more  complete  benefit-cost 


2'  The  other  22  are  "transfer"  rules. 
22  Note  that  all  dollar  figures  Table  6  are  in  1996 
dollars  unless  otherwise  noted. 


Federal  Register / Vol.  65,  No.  29 /Friday,  February  11,  2000 /Notices 


7213 


analysis.for  example,  EPA's  surface 
water  treatment  rule. 

1.  Benefits  Analysis 

Agencies  monetized  at  least  some 
benefit  estimates  in  a  number  of  cases 


including:  (1)  FDA's  $5.7  billion  over  5 
years  from  the  additional  transplants 
resulting  from  its  transplant-related  data 
rule;  (2)  EPA's  estimate  of  $1.1  to  $4.2 
billion  per  year  in  terms  of  better  air 
quality  from  its  ozone  transport  (NOx 


SIP  Call)  rule;  and  (3)  DOTs  $360 
million  over  10  years  in  highway  safety 
improvements  fi-om  its  reflector  rule  for 
trailers. 


BILUNG  CODC  311(M)1-P 


7214 


Federal  Register/Vol.  65,  No.  29/Friday,  February  11,  2000/Notices 


—   S> 


m 


ft> 


o 
"cS 

E 

W3 
CO 

LU 


1 

E 


l^i 


E 


5 

Q. 


0>  (0 


^i§ 


B  .£ 


CO 


8  £ 

|2 

S  "I 


IS 


0)    (0 

£  i 
$  I 

P 

E  fi 
2  « 


c 

s 


•c 
o 
£ 

3 
TO 

< 

Q 
CO 


5 

s 

1 

<u 

M 

la 

(0 

o 

T3 


I  |_ 

■^  CO 

P  .£     CO 

n  o 


^  S5 
9-  §  « 
&  -i  2 

§■2  e 

•55  -e  w 
o  (o  5 
E  E   8 


"S 

(Q 

E 
-a 
(/) 

LU 


1 

E 


Q.  .E 


CO 

J3- 


E 


1     "S's  « 

I- 111 

lU   (0  I—  CO  CO 


8 


CS 


Federal  Register / Vol.  65,  No.  29 /Friday,  February  11,  2000 /Notices 


7215 


7216 


Federal  Register/Vol.  65,  No.  29/Friday,  February  11,  2000/Notices 


§ 

i 

M 

a 

^  > 

—  2 
"-  ^ 

ss 

UJ    c 

il 

m  8 

il 

<   o 

>- 


3 

a 


(o 


o 
3 


— 
Z 
u 

u 


u 


b 


"5 
E 

CO 


"E 


III 
1^1 


^ 


:S    -oil    5 

:=  ^  S    S    s    o  {? 

T  -2  o>-  =5  8.  2  ® 

i»  E  (*)  (6   o.  x:  m 


i 


l«2 
5  (0 

5« 


;s 


^ 


o  "^  5 

O  -S  -a 


•  '    < 

Ui  u. 

X  o 

-X-ZL 


5: 


Federal  Register /Vol.  65,  No.  29 /Friday,  February  11,  2000 /Notices 


7217 


S 


CO 
UJ 


a 

2o 

V)  o 

if 

*^   o 

UJ  8 

^1 

III   n> 

<  o 

o  < 

>- 

< 


(O 

UJ 

-J 
CD 

< 


CA 


CO 
CO 

o 
u 


UJ 
ID 


>- 

o 


JO)  c    g    ^ 

1  J  1  i  e 

^    5    (0    s  ^ 

11.  •^1  2 
Iff  ^1 

^  ^  ^  £  ^ 

>.  ^   >.  «>   o 

TO  •*=     TO    -,    <» 

«  ST  °-  8?  « 
l«  o  ««*  i 


a>  =  =■  LU  -S 


O    kl 

o  .2 

CO   = 


I 

E 
to 


e  «  $  "g 
O  Q.  £  TO 


55^  58 

X  o  e 

X  Q  t- 


J  «  «»  r:  2 
c  S  2      -o 


a>  £  o  2  o 

S  ^  ^  TO  £ 

t   '-'  TO  ■*£  a> 

w  .a  ^  ^   tt 

UJ    M  .£  S  2 


^  g>.S   ff   c: 

*  «   cfl  ^  .2 

—  ^    TO  •*'  2^ 

i  .i  1 1  ^ 

™  S  12  .ffi   o 

c  /n     >n    %     .. 


TO 


o  ^  TO  a> 

8  ^  .i  £ 


k-     a>     ^     ^   T3 
S    TO   5    *   ^ 

i  w  g  .£  g 


i.i'i  S-g> 

CO  =  >  UJ  » 


TO 


CM 


.2  £  o  2  o 

c   o  =1  iS  «S 

I  S  "  I   * 

iS  -S  .S  i  ^ 


I 

E 

UJ 


CM 


o   2><^   » 

TO     TO 
UJ   .^ 


.2> 


1 

TO 

E 

Ui 


CM 


E  »  s  E 
^  i  TO  2 


O 


7218 


Federal  Register/Vol.  65,  No.  29/Friday,  February  11,  2000/Notices 


CO 


(O 

UJ 

-J 

gl 

—   2 
w  o 

UJ    u 

III     CD 

<   o 

o  <| 

>- 

0^ 


3 
(b 

UJ 

-J 
m 

< 


>■ 
c; 

ti 

CI 


oj  -Jo  Tj  ;^ 


2  -  2i 


•-  o 


^  ^  i? 


iS 


M 


o  S- 


2L. 


N   o  .2  .=  ■ 


8 


^ 


11 


^  oj  1^  ^   5  £ 


o 

s 


.™    _Q    0> 
Q.   ^  O  (— 


1 


o 


s^ 


I" 


J2 

CO 

8 

j2 

IS 
0) 

c 

« 


S 
1 

8 


U  0] 

£  lD 

R>  O 

E  ^ 


Q  $ 


.11 

'=  ?! 

S         * 

3     ««     £ 

0  a>  0> 
8  g>J 

1  5^ 
4=  o  r 
V)        S 

:if.i 
a  «  8 

•S  -g  ex 
««  S  s 


1  £  £ 

M     >}     0? 

a>  .£  2 

III 

ill 

i  «  o 

lil 

f  85 


■g.s  i 
"1  8 

.8i 


?ii 


ll 
II 

to    ^ 


(A     C 


1 

X 

I 


(/) 


m     V'     ^^ 

Hi 


b; 


^ 

^ 

« 

0 

CO 

(/> 

fS 

a> 

2 

H' 

c^ 

(Q 

tT^ 

JZ 

(0 

0 

§ 

1 

1 

T^ 

1— 

<o 

S  *5 


"To 

f.i  8. 

^  UJ 


(0 

o>   c   a. 
00. 1 

Bis 


(0  a> 

<0   "O 

=5   = 

i  - 

c 

2> 
■o 


£30 


"8"S 

8.-2 


(O 

3 
(O 


TO     E 

C     3 


I 
$ 


■52 


iS  i3 

3    c 

y>  CO 


J3     . 

^  .9- 

o  -o 


^  ^ 


CO 


P    c    o 


11 


CJ 


!£   >< 
o    0) 


u    (O 
2  £ 

II 

0    TO 

•^1-8 


c  i5 
-.0    3 

i  I* 


1^ 

CO 
CO 
TO 


8   E 

E     TO 
3     3 

o-  O 

is 

TO  -'^ 
Tn    CO 


s 


•*  2 

eg  ■= 

^  E 


CO 

in 


c  5  S  -5 

S  =  S  c  E 

5  ?  re  ^  fe  5?> 

■o  £  .12  TO  -2  e 

LU  O  O  UJ  £  Q. 


TO 
U 


Ui. 


so 


2   (0 
=  -c 

«/>  CM    S. 


c 
.2 


in 


^  8  12 

^     CO     v_ 
CO     Q.   > 


TO 

CO 
2 

iS 

i5 

o 
m 

I 

(£> 
CO 


TO 

to  C 

o>  ^-  o   2   2 

■S,ll  8 


E 


:3  o  q:  UJ  UJ 


2 

"co 


O 


O  U. 


O 


Federal  Register / Vol.  65,  No.  29 /Friday,  February  11,  2000 /Notices 


7219 


■ 

CO 


—    B 

2b 

CO  'o 

SI 

z  S 

III     (Q 
<    O 

o< 

< 


oc 
o 


0^ 
UJ 


CO 

to 
o 
u 


1 

-  1 

o  To 


CO 

«D 
UJ 

CD 


CO 


1 


09 

E 
Z  UJ 


8 


u 

S   _   _ 

.SX  a> 
ij  o  >- 


>- 

o 


§2 

O  X 
Q  Z 


CO    § 

p 

si 

■o  .£ 


^- 


>  9- 

(0  ^ 

IS 

If 


(D    O 

CM   = 

»'E 


2 

eo 
00 

CO 


3   « 
1  9" 

§1 
^# 

II 
S  t 


O    <rt  CO 
■55  .2  '^ 


"S  Is 

52"  Si's 

$  I 


I 


(D 


O    O 


5 


O     O     S     CA 


E 
■■a 
v> 
o 


o 

■s 

o 

1 

C 

ns 


0) 

:5 


CA 


8?     « 

s  .s 

*  "cS 
i2    3 

g  8. 

°  I 

§      CO 
<A 

q:  ir 


U  E 


I 


$S 


2  .^   to 

C     3     C 
UJ  CO  f- 


JIL 


(0 


M 


J 


r^ 
m 


E       5 


o>  a>  E 
Q.  ct:  Q. 


iU. 


Federal  Register /Vol.  65,  No.  29 /Friday,  February  11,  2000 /Notices 


00 


Federal  Register /Vol.  65,  No.  29 /Friday,  February  11,  2000 /Notices 


7221 


1 
00 

2» 


CO 
lU 

-J 
5  p 


CD 

o 


O 
u. 

CO  "o 

Iff   c 

E 
o 
o 


CO 

UJ 

5 


11. 
O 

< 


CO 

06 

LU 

03 

< 


o 

CO 

•a 

CO 

< 


O 


UJ 


CO 

»- 

CO 

o 
o 


CO 


111 

CD 


>- 

o 


1  = 

OO  3  OO 
o>  C  ■«- 
Csl     C   O 


g|  -  I  Si 

o  c  o  w  ■»  JS  N 

CD     0)   O    O  O     3   — 
O    9C?    p  O    O 

CO    c   E 
o.  ai   a> 


S  S  s  -S  -S  ^ 


oo   t;  ^   _ 
to  .«  ■»—   >s  r^ 
f^   c  »-  x:  oo 


2  'w 

CO 


i 

S  UJ 

Is 
1^ 


<  .E  ►—   Ri  UJ  £ 


o   o   —  -.S 


—  ?  o 


^ 


r«~ 


CM 


•55 

-=;  t^  Z  — > 

a:  t=  o  <o 


iU. 


^8 

1  = 


«»    (0   CM 


eg 
CO 


§  1^ 

i  1  ^  E  §  SS  ^ 


"S  2    ._ 
•Ill 

«>    O    C    Q>   := 
Z  Z   UJ   00  ^ 


< 
Q. 
OU. 


7222 


S 


UJ 


-J  js 
z  S 

li-  CO 

o  o 

UJ    c 

H 
^  I 

III    o 
***   o 

O   o 
z  • 

< 


M 

UJ 

-J 

ca 


Federal  Register /Vol.  65,  No.  29 /Friday,  February  11,  2000 /Notices 


:: 

LJ 
C3 


§ 

p 


u 

< 


CO 


c 
ca 

E 


■o 
c 

CO 


I 

SCO    B 

O    ^     5 

•  *«    *^     ^ 

-=        c  a" 
ea  "a   o  '^ 

o  2  m  8 

?  O)  ^  ^    O 

llllf 


B   CO  .is 


«r4 


IS 


3  5^ 

O   "* 
CJ    00 


On    c    .S 

>  ;$  ttj 

CO 

Ik 

>  « 


u. 


03 


81  Si 


:3 


"So  « 


Sb' 


cu  Q  »! 


§ 


-9   I  ?5" 


—  "3  ^ 


s 

ON  Q 

0^  « 

On  00 

— *  ed 

>-  ^ 

u  « 

2  ac 


1  6 


•s       IB 


Q. 


.2s  .s        o 

o 


o  zl 
'2   n« 


CO 


•^      W      a^      ;t    •>- 

^  >—    S  ^    CO 
Q  U  Ok  S  W 


?1| 

•c  a  S 

£  =  < 
_M   •*-'    "i^ 

•K  •-  5 


•s  i 
^  feb 

«  2 


<B  g 

1  = 

<  « 

2  § 


S 


^ 


JDQ 


O 
O 

« 


E 
t 

s. 

o 
o 


CO 

C 

c 


u 

s 
o 

I 


1 

s. 

o 
o 

J 

c 
S 

(0 
3 

o 

i 

c 

iS 

c 

M 

C 


CO 


Ou 
O 


Ok 


Federal  Register /Vol.  65,  No.  29 /Friday,  February  11,  2000 /Notices 


7223 


i 


oo 

i 

UJ 


°^  I 

-J  .2 

z  £ 
u.  CD 

O  O 
UJ  c 

^1 

III    o 

o  o 

z  « 
UJ  15 

u.   O 
O   ~ 


< 


S 


o 

s 

Of 

o 


0^ 
UJ 


CO 

09 

UJ 

-J 

m 

< 


CO 

o 
o 


CO 


ffi 


>- 
o 

UJ 

o 


CO 

s. 

CO 


E 

ca 

Q. 


O 

1 
w 

E 

« 


E 

CO 


o 

c 

JO 

To 


e 

I 


0Q 

•9 


U 


CO      M 

CO    n 


S  5 


§  2 

U^      Urn 


VO 


c 
o 


c 
o 


<  < 


^      £?£ 


< 

(4-1 
O 


c2 


BILUNG  CODE  3110-01-C 


Of  the  22  (non-transfer)  rules  listed  in 
Table  6,  agencies  monetized  all  the 


benefit  estimates  that  they  were  able  to 
quantify  in  10  cases.  In  two  cases, 
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agencies  provi(  led  some  of  the  benefit 
estimates  in  monetized  and  quantified 
form,  but  did  c  ot  monetize  other, 
important  quai  itified  components  of 
benefits.  DOL'j  analysis  of  its  powered 
industrial  truci  operator  training  rule 
monetized  the  property  damage 
reductions  and  out-of-pocket  savings 
associated  witl|  injury  reductions.  DOL, 
however,  did  n  ot  monetize  the  other 
aspects  of  thos ;  injuries  (such  as  pain 
and  suffering)  i  lor  the  fatalities  avoided. 
EPA's  analysisiof  its  non-handheld 
engines  rule  m  3netized  the  projected 
fuel  savings,  but  not  the  estimated 
hydrocarbon  aj  id  nitrogen  oxide 
emission  reductions. 

In  four  casesi  agencies  provided 
quantified  benefit  estimates  but  did  not 


provide  monet 
included:  (1)  i 
and  1,231  to  2 
per  year  as  a  : 
EPA's  1 13,500  |l 
compound  er 
from  its  archit^ 


!  estimates.  These 
)T"s  36  to  50  fatalities 
229  injuries  prevented 
suit  of  child  seat  rule;  (2) 
^ons  of  volatile  organic 
ssion  reductions  per  year 
coatings  rule;  and 
(3)  EPA's  annu^zed  emission 
reductions  of  7*86,000  tons  of  nitrogen 
oxides,  110,000  tons  of  hydrocarbons 
and  87,000  tons  of  particulate  matter 
from  its  nonro)  id  diesel  engines  rule. 

Finally,  in  six  cases,  agencies  did  not 
report  any  qua  itified  (or  monetized) 
benefit  estimatjes.  In  many  of  these 
cases,  the  agency  provided  a  qualitative 
description  of  benefits.  For  example, 
USDA's  wood  packing  material  rule 
discusses  the  potential  benefits  of 
avoiding  the  Iciss  of  forest  products, 
commercial  fn|it,  maple  syrup,  and 
tourism  associlited  with  a  massive  beetle 
infestation,  but  does  not  estimate  the 
probability  of  iuch  an  episode.  HHS's 
analysis  of  its  jength-of-stay  rule  for 
mothers  and  newborns  includes  a 
qualitative  discussion  of  the  rule's 
positive  impac  t  on  the  overall  health 
and  well-beinf  of  those  affected. 

2.  Cost  Analys  s 

In  16  of  the  ;  12  cases,  agencies 
provided  mon(  )tized  cost  estimates, 
such  items  as  HHS's 
1  billion  over  5  years  in 
costs  for  its  transplant- 
related  data  rule;  DOT's  estimate  of 
$152  million  per  year  for  its  child 
restraint  rule;  i  md  EPA's  estimate  of 
$1.7  billion  pe  r  year  for  its  ozone 
transport  rule. 

For  the  remi  ining  six  rules,  the 
agencies  did  nbt  estimate  costs.  These 
rules  includetl  both  USDA  rules,  DOI's 
two  migratory  bird  hunting  rules,  DOC's 
endangered  species  listing  rule  and 
NHTSA's  light  truck  fuel  economy  rule. 


These  include 
estimate  of  $1 
direct  medical 


3.  Net  Monetized  Benefits 

Ten  of  the  22  rules  provided  at  least 
some  monetized  estimates  of  both 
benefits  and  costs.  Of  those,  eight  have 
positive  net  monetized  benefits,  that  is, 
estimated  monetized  benefits  that 
unambiguously  exceed  the  estimated 
monetized  costs  of  the  rules.  For 
example,  IX)T's  reflector  rule  will 
generate  an  estimated  net  benefit  of 
about  $140  million  (present  value)  over 
10  years.  EPA's  surface  water  treatment 
rule  will  result  in  an  estimated  net 
benefit  of  between  $41  million  and  $1.3 
billion  per  year.  In  the  case  of  certain 
health,  safety,  and  environmental  rules, 
the  epidemiologic  evidence  may 
indicate,  but  not  establish  with 
certainty,  that  a  causal  link  exists 
between  the  regulated  substance  and  the 
occurrence  of  serious  illness.  Despite 
the  lack  of  certainty,  an  agency  may 
decide  that  regulation  is  appropriate.  In 
calculating  the  benefits  of  such  a  rule, 
it  is  necessary  to  describe  more  than  one 
possible  outcome,  reflecting  the  current 
state  of  knowledge  referred  to  above. 
Thus,  for  example,  two  EPA  rules 
resulted  in  monetized  benefit  estimates 
that  included  the  possibility  of  both 
positive  or  negative  net  benefits.  For 
example,  EPA's  disinfection  byproducts 
rule  was  estimated  to  generate  between 
$3.18  billion  in  net  benefits  and  $701 
million  in  net  costs.  This  reflected  the 
lack  of  certainty  as  to  whether  the  rule 
would  definitely  prevent  bladder 
cancer. 

4.  Rules  With  Quantified  Effects  of  Less 
Than  $100  Million  per  Year 

Seven  of  the  rules  in  Table  6  are 
classified  as  economically  significant 
even  though  their  quantified  effects  do 
not  exceed  $100  million  in  any  one 
year: 

USDA— Solid  Wood  Packing  Material 
from  China:  Because  of  a  lack  of  data, 
the  USDA  was  not  able  to  estimate  the 
benefits  and  costs  associated  with 
regulating  solid  wood  packing  materials 
from  China  to  prevent  the  importation 
of  wood  pests.  USDA  stated,  however, 
that  in  the  absence  of  regulatory  action, 
the  wood  pests  could  significantly  affect 
the  forest  prodi^cts,  commercial  fruit, 
maple  syrup,  nursery,  and  tourist 
industries,  which  have  a  value  of  $41 
billion. 

USDA — Pseudorabies  in  Swine:  In 
1999,  USDA  began  implementing  a 
policy  to  accelerate  the  Federal 
eradication  program  for  pseudorabies. 
Although  USDA  authorizes  a  $80 
million  fund  for  indemnity  payments, 
the  producers  of  the  swine  incur  other 
costs  such  as  the  cost  of  cleaning  and 
disinfection.  USDA  did  not  estimate 


these  costs  because  it  did  not  have 
sufficient  information  to  determine  the 
effect  of  its  actions  on  the  market.  USDA 
believed  it  was  important  to  act 
immediately  because  the  severely 
depressed  values  of  market  swine 
presented  a  unique  opportimity  to 
accelerate  significantly  pseudorabies 
eradication  in  a  cost-effective  way 
through  depopidation. 

DOC — Endangered  cmd  Threatened 
Species  of  Salmonids:  Based  upon 
publicly  available  information,  OMB 
determined  that  rules  covering  these 
species  were  major.  Citing  the 
Conference  Report  on  the  1982 
amendments  to  the  Endangered  Species 
Act,  however,  the  agency  did  not 
perform  a  benefit-cost  analysis  of  the 
final  rules.  This  report  specifically 
provides  that  economic  impacts  cannot 
be  considered  in  assessing  the  status  of 
a  species. 

hlHS — Safety  and  Effectiveness  of 
New  Drugs  in  Pediatric  Patients:  FDA 
estimated  that  this  rule  will  generate 
benefits  of  about  $76  million  per  year. 
FDA  also  noted,  however,  that  this 
should  be  interpreted  as  a  lower  bound, 
since  the  analysis  covered  only  five 
illnesses  and  did  not  include  any 
estimate  for  avoided  pain  and  siiffering. 
FDA  expressed  the  belief  that  the 
benefits  of  the  rule  coidd  easily  exceed 
$100  million. 

HHS—Over-The-Counter  Drug 
Labeling:  FDA  estimated  the  benefits  of 
this  rule  at  $61  to  $80  million/yr.  In 
addition,  the  agency  was  unable  to 
quantify  several  components  of  benefits 
that  it  believes  are  significant.  These 
include  increased  consumer  satisfaction 
and  a  reduction  in  less-severe  adverse 
health  outcomes. 

DOT—Ug!ht  Truck  CAFE:  For  each 
model  year,  DOT  must  establish  a 
corporate  average  fuel  economy  (CAFE) 
standard  for  light  trucks,  including 
sport-utility  vehicles  and  minivans. 
(DOT  also  sets  a  separate  standard  for 
passenger  cars,  but  is  not  required  to 
revisit  the  standard  each  year.)  For  the 
past  four  years,  however,  appropriations 
language  has  prohibited  NHTSA  from 
spending  any  funds  to  change  the 
standards.  In  effect,  it  has  frozen  the 
light  truck  standard  at  its  existing  level 
of  20.7  miles  per  gallon  (mpg)  and  has 
prohibited  NHTSA  from  analyzing 
effects  at  either  20.7  mpg  or  alternative 
levels.  Although  EKDT  did  not  estimate 
the  benefits  and  costs  of  the  standards, 
the  agency's  experience  in  previous 
years  indicates  that  they  may  be 
substantial.  Over  5  million  new  light 
trucks  are  subject  to  these  standards 
each  year,  and  the  standard,  at  20.7 
mpg,  is  binding  on  several 
manufacturers.  In  view  of  these  likely, 
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substantial  effects,  we  designated  the 
rule  as  economically  significant  even 
though  analysis  of  the  effects  was 
prohibited  by  law. 

EPA — Petroleum  Refining  Process 
Waste:  EPA  estimated  the  cost  of  the 
rule  at  $20  to  $40  million/yr.  with  an 
expected  value  of  $30  million/yr.  Based 
on  new  cost  information  submitted  to 
EPA  after  the  close  of  the  comment 
period,  OMB  determined  that  the  rule  as 
written  could  impose  costs  in  excess  of 
$100  million/yr.  EPA  subsequently 
determined  that  the  higher  cost 
estimates  are  attributable  to  waste 
leachates  not  intended  to  be  covered  by 
the  petroleum  listing,  and  EPA 
published  in  the  Federal  Register 
another  rule  clarifying  that  leachates  are 
excluded  from  this  petroleiun  listing 
and  other  listings,  and  are  deferred  to 
Clean  Water  Act  discharge  standards. 
This  deferral  was  in  effect  when  the 
petroleum  rule  became  effective; 
consequently,  the  impacts  for  the 


petroleum  listing  are  correctly  estimated 
to  be  $30  million. 

B.  Transfer  Regulations 

Of  the  44  rules  listed  in  Table  6,  22 
were  necessary  to  implement  Federal 
budgetary  programs.  The  budget  outlays 
associated  with  these  rules  are 
"transfers"  to  program  beneficiaries.  Of 
the  22,  two  are  USDA  rules  that 
implement  Federal  appropriations 
language  regarding  disaster  aid  for 
farmers;  eleven  are  HHS  rules  that 
implement  Medicare  and  Medicaid 
policy;  one  is  an  HHS  rule  providing 
assistance  to  needy  families;  three  are 
DOT  rules  regarding  grants  to  states  to 
increase  seatbelt  usage  and  reduce 
intoxicated  driving;  one  is  an  SEA  rule 
regarding  contracting;  two  are  Federal 
Acquisition  Regulation  rules;  one  is  a 
DOJ  rule  regarding  immigration  policy; 
and  one  is  a  Pension  Benefit  Guaranty 
Corporation  (PBGC)  rule  regarding 
payment  of  premiums. 


1.  Major  Rules  for  Independent 
Agencies 

The  Congressional  review  provisions 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 
require  the  General  Accounting  Office 
(GAO)  to  submit  reports  on  major  rules 
to  the  Committees  of  jurisdiction  in  both 
Houses  of  Congress,  including  rules 
issued  by  agencies  not  subject  to 
Executive  Order  12866  (the 
"independent"  agencies).  We  reviewed 
the  information  on  the  costs  and        * 
benefits  of  major  rules  contained  in 
GAO  reports  for  the  period  of  April  1, 
1998  to  March  31, 1999.  GAO  reported 
that  four  independent  agencies  issued 
twentj'-foiu'  major  rules  during  this 
period.  We  list  the  agencies  and  the  type 
of  information  provided  by  them  (as 
sununarized  by  GAO)  in  Table  7. 

BILUNG  CODE  3110-01-^ 
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In  comparison  to  the  agencies  subject 
to  E.O.  12866,  the  independent  agencies 


provided  relatively  little  quantitative 
information  on  the  costs  and  benefits  of 
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the  major  rules.  As  Table  7  indicates,  six 
of  the  twenty-foiu'  rules  included  some 
discussion  of  benefits  and  costs.  Only 
two  of  the  twenty-four  regulations  had 
any  monetized  cost  information;  only 
one  regulation  monetized  the  benefits 
associated  with  the  regulation. 

The  one  rule  that  estimated  both 
benefits  and  costs  was  "Registration 
Form  Used  by  Open-Ended  Management 
Investment  Companies  and  New 
Disclosure  Option  for  Open-Ended 
Management  Investment  Companies"  by 
the  Securities  and  Exchange 
Commission  (SEC).  This  regulation 
updated  the  Form  N-IA  that  is  used  by 
mutual  funds  to  register  imder  the 
Investment  Con^pany  Act  of  1940  and  to 
offer  their  shares  imder  the  Securities 
Act  of  1933  [63  PR  13916).  SEC 
estimated  the  cost  associated  with  the 
regulation  to  be  approximately  $175 
million.  The  estimated  benefits  for  the 
small  funds  was  $1.8  million.  This  was 
the  only  rule  in  which  the  monetized 
cost  exceeded  $100  million. 

SEC  also  estimated  the  cost  associated 
with  a  regulation  amending  Ride  1 7a-5 
to  require  broker-dealers  to  report  their 
processes  for  preparing  for  the  Year 
2000.  The  cost  was  about  $66  million. 
With  respect  to  the  remaining 
regulations,  the  twenty -two  GAO  reports 
contain  no  information  useful  for 
estimating  the  aggregate  costs  and 
benefits. 

\ 


Chapter  III:  Estimates  of  Benefits  and 
Costs  of  "Economically  Significant" 
Rules,  April  1995 — March  1999 

This  chapter  presents  the  available 
benefit  and  cost  estimates  for  individual 
ndes  from  April  1, 1995  through  March 
31, 1999.  The  summary  of  agency 
estimates  for  final  rules  from  the  current 
year  (April  1,  1998  to  March  31, 1999) 
is  presented  in  Chapter  II,  Table  6.  The 
summary  of  agency  estimates  for  final 
rules  fi:t)m  the  preceding  three  years 
(April  1,  1995  to  March  31, 1998)  is 
presented  in  Tables  15  through  17  in  the 
Appendix.  In  this  chapter,  we  also 
aggregate  benefit  and  cost  estimates  for 
those  Federal  rules  with  significant 
quantified  benefit  and  cost  estimates. 

In  assembling  agency  estimates  of 
benefits  and  costs,  we  have: 

(1)  Applied  a  uniform  format  for  the 
presentation  of  benefit  and  cost 
estimates  in  order  to  make  agency 
estimates  more  closely  comparable  with 
each  other  (for  example,  providing  the 
benefit  and  cost  streams  over  time  and 
annualizing  benefit  and  cost  estimates); 
and 

(2)  Monetized  quantitative  estimates 
where  the  agency  has  not  done  so  (for 
example,  converting  tons  of  pollutant 
per  year  to  dollars). 

Adopting  a  format  that  presents 
agency  estimates  so  that  they  are  more 
closely  comparable  also  allows,  at  least 
for  purposes  of  illustration,  the 
aggregation  of  benefit  and  cost  estimates 
across  rules.  While  we  have  attempted 


to  be  faithful  to  the  respective  agency 
approaches,  we  caution  the  reader  that 
agencies  have  used  diff^erent 
methodologies  and  valuations  in 
quantifying  and  monetizing  effects. 

As  noted  in  Chapters  I  and  II,  the 
substantial  limitations  of  available  data 
on  the  benefits  and  costs  for  this  set  of 
rules  raise  significant  obstacles  to  the 
development  of  a  meaningful  aggregate 
estimate  of  benefits  and  costs  for  even 
a  single  year's  regulations.  For  example 
in  many  cases,  agencies  identified 
important  benefits  of  their  rules  that 
were  not  quantifiable.  In  such  cases,  we 
necessarily  excluded  them  fi^m  the 
monetized  estimates  we  develop  in  this 
Chapter.  To  the  extent  that  these 
benefits  are  substantial,  the  monetized 
estimates  will  understate  the  total  value 
of  the  benefits.  The  discussion  below 
addresses  other  limitations  in  the  data 
and  outlines  the  steps  we  have  taken  in 
an  effort  to  overcome  some  of  them. 

I.  Monetized  Benefit  and  Cost  Estimates 
for  Individual  Rules 

We  have  included  in  this  Chapter 
only  those  major  rules  with  quantified 
estimates  of  both  benefits  and  costs. 
These  include  six  rules  from  the  1995/ 
96  period,  15  rules  from  the  1996/97 
period,  13  rules  frx>m  1997/98  period, 
and  14  &t)m  1998/99.  We  have  excluded 
17  rules  without  quantified  estimates  of 
either  benefits  or  costs.  (See  Table  8.) 
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Ten  additiokial  rules  listed  in  Table  9  have  also  been  excluded  from  further  discussion  because  only  quantified  cost  estimates 
were  available  a  nd/or  there  were  only  relatively  small  benefit  and  cost  estimates. 
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For  some  of  the  remaining  rules, 
agencies  quantified  estimates  of 


significant  effects  but  did  not  assign  a 
monetized  value  to  these  effects.  Some 
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of  the  quantified  effects — for  example, 
small  changes  in  the  risk  of  premature 
death  or  serioi  is  injury — are  identified 
as  outcomes  for  a  variety  of  rules.  In  a 
number  of  ins  ances,  agencies  did  assign 
monetized  est  mates  to  these  outcomes. 

Differences  n  valuation  across  rules 
are  often  critic  al.  particularly  in 
comparisons  c  f  individual  rules  or 
programs.  Tha  different  approaches  in 
the  quantification  and  monetization  of 
these  effects  across  agencies  can  also 
result  in  an  "aipples  and  oranges" 
problem  in  aggregating  estimates. 
Indeed,  wherd  effects  have  been 
quantified,  bm  not  monetized,  the 
different  quantitative  effects  cannot  be 
aggregated  because  they  are  not 
expressed  in  qommon  units.  In  order  to 
address  this  ph}blem,  this  section  takes 
the  additional^  step  of  assigning  a 
monetized  value  in  order  to  provide  a 
more  consistent  set  of  estimates  in  those 
cases  where  agencies  only  quantified 
significant  effects.  We  have  not, 
however,  atteqipted  to  quantify  or 
monetize  any  tjualitative  effects 
identified  by  Agencies  where  the  agency 
did  not  at  lea^  quantify  them. 

As  in  the  past,  agencies  continue  to 
take  different  Approaches  toward  rules 
that  affect  smdl  risks  of  premature 
death.  In  somt  cases,  such  as  FDA's 
tobacco  rule,  agencies  have  quantified 
and  monetizefi  these  effects  in  terms  of 
"quality-adjured  statistical  life  years." 
In  other  casesJ  such  as  FRA's  roadway 
worker  proteoion  rule,  agencies  have 
quantified  and  monetized  these  effects 
in  terms  of  statistical  lives.  In  still  other 
cases,  such  aslDOL's  industrial  truck 
operator  rule  ind  NHTSA's  child 
restraint  rule,  agencies  have  quantified 
risks  of  death  in  terms  of  life-years  or 
Uves,  but  havd  not  monetized  them. 
Finally,  in  soiie  cases,  such  as  FDA's 
animal  feed  n  Je,  the  agency  did  not 
develop  any  q  uantified  estimate  of  the 
rule's  mortality  effects. 

Estimates  far  the  value  of  a  statistical 
life  varied  acr  jss  agencies.  For  the 
tobacco  rule, '.  TDA  estimated  benefits 
based  on  a  va  ue  of  $2.5  million  per 
statisticcd  life,  For  the  roadway  worker 
rule,  FRA  used  $2.7  million  per 
statistical  life,  For  the  upper-bound 
estimates  of  E  'A's  ozone  and  PM 
NAAQS  rules  the  agency  used  $4.8 
million  per  st  itistical  life.  For  its 
mammography^  rule,  FDA  used  $5 
million  per  statistical  life.^'  Similarly, 
agency  estima  tes  for  the  value  of  a 


I  rel  It: 


"  There  is  a 
literature  on  this 
and  the  resulting 
the  academic  stu 
agencies  have 
believe  are  appropriate 
regulatory  circunvtances. 


jc  ii 
I  eaci 


ively  rich  body  of  academic 
ubject.  The  methodologies  used 
istimates  vary  substantially  across 

es.  Based  on  this  literature. 

developed  estimates  they 
for  their  particular 


statistical  life-year  have  also  varied. 
FDA  used  $116,500  per  Ufe-year  for  its 
tobacco  rule.  EPA  used  $120,000  per 
life-year  to  produce  its  lower-boimd 
estimates  of  benefits  in  its  ozone  and 
PM  NAAQS  rules.  FDA  used  $368,000 
per  life-year  in  its  mammography  rule. 
As  a  general  matter,  we  have  deferred  to 
the  individual  agencies'  judgment  in 
this  area.  In  cases  where  the  agency  both 
quantified  and  monetized  fatality  risks, 
we  have  made  no  adjustments  to  the 
agency's  estimate. 

In  cases  where  the  agency  provided 
only  a  quantified  estimate  of  fatality 
risk,  but  did  not  monetize  it,  we  have 
monetized  these  estimates  in  order  to 
convert  these  effects  into  a  common 
unit.  For  example,  in  the  case  of  HHS's 
organ  donor  rule,  the  agency  estimated, 
but  did  not  monetize,  statistical  life- 
years  saved  (although  it  discussed  its 
use  of  $116,500  per  Ufe-year  in  other 
contexts).  We  valued  those  life-years  at 
$116,500  each.  For  NHTSA's  child 
restraint  rule,  we  used  a  value  of  $2.7 
million  per  statistical  life. 

In  cases  where  agencies  have  not 
adopted  estimates  of  the  value  of 
reducing  these  risks,  we  used  estimates 
supported  by  the  relevemt  academic 
literature.  For  DOL's  industrial  truck 
operator  rule,  for  example,  we  used  $5 
million  per  statistical  life.^''  We  did  not 
attempt  to  quantify  or  monetize  fatality 
risk  reductions  in  cases  where  the 
agency  did  not  at  least  quantify  them. 
As  a  practical  matter,  the  aggregate 
benefit  and  cost  estimates  are  relatively 
insensitive  to  the  values  we  have 
assigned  for  these  rules  because  the 
aggregate  estimates  are  dominated  by 
the  FDA  tobacco  rule  and  EPA's  rules 
revising  the  ozone  and  PM  primary 
NAAQS. 

n.  Valuation  Estimates  for  Other 
Regulatory  EEEects 

The  following  is  a  brief  discussion  of 
our  valuation  estimates  for  other  types 
of  effects  which  agencies  identified  and 
quantified,  but  did  not  monetize. 

•  Injury.  For  the  child  restraint  rule, 
we  adopted  the  Department  of 
Transportation  approach  of  converting 
injiuies  to  "equivalent  fatalities."  These 
ratios  are  based  on  DOT's  estimates  of 
the  value  individuals  place  on  reducing 
the  risk  of  injury  of  varying  severity 
relative  to  that  of  reducing  risk  of  death. 
For  the  OSHA  industrial  truck  operator 
rule,  we  did  not  monetize  injiuy 


^*  As  a  result  of  OSHA 's  interpretation  of  the 
Supreme  Court's  decision  in  the  "Cotton  Dust" 
case,  American  Textile  Manufacturers  Institute  v. 
Donovan,  452  U.S,  491  (1981).  OSHA  does  not 
conduct  cost-benefit  analysis  or  assign  monetary 
values  to  human  lives  and  suffering. 


benefits  beyond  OSHA's  estimate  of  the 
direct  cost  of  lost  workday  injiuies. 

•  Change  in  Gasoline  Fuel 
Consimiption.  We  valued  reduced 
gasoline  consumption  at  $.80  per  gallon 
pre-tax. 

•  Reduction  in  Barrels  of  Crude  Oil 
Spilled.  We  valued  each  barrel 
prevented  from  being  spilled  at  $2,000. 
This  reflects  double  the  sum  of  the  most 
likely  estimates  of  environmental 
damages  plus  cleanup  costs  contained 
in  a  recent  published  journal  article 
(Brown  and  Savage,  1996). 

•  Change  in  Emissions  of  Air 
Pollutants.  We  used  estimates  of  the 
benefits  per  ton  for  reductions  in 
hydrocarbon,  nitrogen  oxide  (NOx). 
sulfur  dioxide  (SO2),  and  fine 
particulate  matter  (PM)  derived  from 
EPA's  Pulp  and  Paper  cluster  rule 
(October,  1997).  These  estimates  were 
obtained  from  the  RIA  prepared  for 
EPA's  July,  1997  rules  revising  the 
primary  NAAQS  for  ozone  and  fine  PM. 
We  note  that  in  this  area,  as  in  others, 
the  academic  literature  offers  a  number 
of  methodologies  and  underlying 
studies  to  quantify  the  benefits.  There 
remain  considerable  imcertainties  with 
each  of  these  approaches.  In  particular, 
the  derivation  and  application  of  per- 
ton  coefficients  to  value  reductions  in 
these  pollutants  requires  significant 
simplifying  assumptions.  This  is 
particularly  true  with  respect  to  the 
relationship  between  changes  in  emitted 
preoirsors  pollutants  and  changes  in  the 
ambient  pollutant  concentrations  which 
yield  ac^al  benefits.  As  a  result  of  these 
simplifying  assumptions,  the  monetary 
benefit  estimates  obtained  by 
multiplying  tons  reduced  by  benefit 
estimates  per-ton,  which  we  derive  from 
analyses  of  other  rules,  should  be 
considered  highly  imcertain.  For  each  of 
these  pollutants,  we  used  the  following 
values  (all  in  1996$)  for  changes  in 
emissions:^^ 

Hydrocarbons:  $519  to  $2,360/ton; 
Nitrogen  Oxides:  $519  to  $2,360/ton; 
Particulate  Matter:  $ll,539/ton;  and 
Sulfur  Dioxide:  $3,768  to  $ll,539/ton. 
EPA  has  recently  recommended  that 
we  use  an  average  value  of  $7,999/ton 
for  nitrogen  oxides.  EPA  based  this 
estimate  on  the  benefits  estimate 
associated  with  its  recent  "Tier  2/ 
gasoline  sulfur"  final  rule  (FR  cite, 
when  available).  We  will  be  considering 
whether  we  should  use  this  or  some 
other  value  instead  of  the  range  we 
currently  use  and  would  welcome 
comment  on  the  subject. 


25  where  applicable,  the  lower  (higher)  end  of  the 
value  ranges  in  all  of  the  tables  throughout  this 
report  reflect  the  lower  (higher)  values  in  these 
ranges. 
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In  order  to  make  agency  estimates 
more  consistent,  we  developed  benefit 
and  cost  time  streams  for  each  of  the 
rules.  Where  agency  anedyses  provide 
annual  or  annualized  estimates  of 
benefits  and  costs,  we  used  these 
estimates  in  developing  streams  of 
benefits  and  costs  over  time.  Where  the 
agency  estimate  only  provided  annual 
benefits  and  costs  for  specific  years,  we 
used  a  linear  interpolation  to  represent 
benefits  and  costs  in  the  intervening 
years.  26 

Agency  estimates  of  benefits  and  costs 
cover  widely  varying  time  periods. 
While  HHS  analyzed  the  effects  of 
providing  transplant-related  data  firom 
1999  through  2004,  other  agencies 
generally  examined  the  effects  of  their 


2®  In  other  words,  if  hypothetically  we  had  costs 
of  $200  million  in  2000  and  $400  million  in  2020, 
we  would  assume  costs  would  be  $250  million  in 
2005,  $300  million  in  2010,  and  so  forth. 


regulations  over  longer  time  periods. 
HHS  used  a  10-year  period  for  its  over- 
the  counter  drug  labeling  rule;  DOL  also 
used  a  10-year  period  for  its  truck 
operator  training  rule.  EPA's  analyses 
on  disinfection  and  enhanced  water 
treatment  rules  evaluated  the  effects 
over  a  twenty-year  period.  The 
differences  in  the  time  ft^mes  used  for 
the  various  rules  evaluated  generally 
reflect  the  specific  characteristics  of 
individual  rules  such  as  expected 
capital  depreciation  periods  or  time  to 
full  realization  of  benefits. 

In  order  for  comparisons  or 
aggregation  to  be  meaningful,  benefit 
and  cost  estimates  should  correctly 
account  for  all  substantial  effects  of 
regulatory  actions,  including  potentially 
offsetting  effects,  which  may  or  may  not 
be  reflected  in  the  available  data.  We 
have  not  made  any  changes  to  agency 
monetized  estimates.  To  the  extent  that 


agencies  have  adopted  different 
monetized  values  for  effects,  for 
example,  different  values  for  a  statistical 
life,  or  different  discounting  methods, 
these  differences  remain  embedded  in 
Tables  10  through  14.  Any  comparison 
or  aggregation  across  rules  should  also 
consider  a  number  of  factors  which  the 
presentation  in  tables  10  through  14 
does  not  address.  For  example,  these 
rules  may  use  baselines  in  regulations 
and  controls  already  in  place.  In 
addition,  these  rules  sS&y  well  treat 
uncertainty  in  different  ways.  In  some 
cases,  agencies  may  have  developed 
alternative  estimates  reflecting  upper- 
and  lower-bound  estimates.  In  other 
cases,  the  agencies  may  offer  a  midpoint 
estimate  of  benefits  and  costs.  In  still 
other  cases  the  agency  estimates  may 
reflect  only  upper-bound  estimates  of 
the  likely  benefits  and  costs. 

BILUNa  CODE  3110-01-P 
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m.  Aggregatic 
Estimates  Ac 


1  of  Benefit  and  Cost 
I  Rules 


In  Table  14,  kve  aggregated  the 
estimates  for  iadividual  rules  from 
Tables  10  throiigh  13  by  year.  This 
approach  yields  prospective  estimates  of 
the  benefits  and  costs  that  Federal 
agencies  expedted  before  they  issued 
major  rules  over  the  last  three  years. 

We  have  several  important 
observations  tg  offer  on  these  aggregate 
estimates.  First,  the  1996  HHS  rule 
placing  restriciions  on  the  sale  of 
tobacco  and  EPA's  1997  rules  revising 
the  NAAQS  foj  ozone  and  particidate 
matter  dominate  the  annualized  and 
present  value  aggregates  presented  in 
Table  13.  Changes  in  estimation 
methodology  for  these  rules,  as  reflected 
by  the  "plausiMe  range"  adopted  by  the 
analysis  for  th«  EPANAAQS  rules  for 
ozone  and  pari  iculate  matter,  will  have 
a  marked  effeci  on  the  aggregated 
benefit  and  coat  estimates  for  the  rules 
published  oven  the  period  from  April  1 , 
1995  to  MarchBl,  1998.  By  the  same 
token,  the  aggregate  estimates  are  not 
very  sensitive  to  different  approaches 
for  the  remaining  rules. 

The  presentation  of  these  aggregates 
as  annualized  benefit  and  cost  streams 
or  as  net  present  value  estimates  may 
obscure  the  actual  timing  of  benefits  and 
costs.  In  the  case  of  the  tobacco  nile,  for 
example,  the  annualized  benefit 
estimates  were  estimated  to  be  $9  to  $10 
billion  per  yeai.  The  health  benefits 
associated  with  successfully  reducing 
the  number  of  young  tobacco  users, 
however,  will  aot  begin  to  be  realized 
until  after  201  q  because  of  the  lag  in  the 
noticeable,  advierse  effects  associated 
with  tobacco  u*e.  In  the  case  of  OSHA's 
methylene  chic  ride  standard,  our 
estimate  assure  es  that  the  reduction  in 
cancer  deaths  a  mong  exposed  workers 
will  not  occur  mtil  the  year  2017,  based 
on  an  average  :  0  year  lag  from  exposure 
to  death  from  c  ancer.^^      ^ 

Similarly,  th  3  benefits  and  costs  of  the 
revised  ozone  i  jid  particulate  matter 
NAAQS  will  oi  ily  be  recognized  in  the 
years  after  2001  i.  These  estimates  of 
"out-year"  ben  jfits  and  costs  are  not 
certain.  EPA  w  11  complete  its  next 
periodic  reviev  '  of  the  particulate  matter 
NAAQS,  sched  uled  for  2002,  before  it 
begins  implem<  mtation  of  the  revised 
particulate  matter  NAAQS.  If  this 
review  yields  a  "mid-course"  change  in 
the  standard,  tl  >e  estimates  of  benefits 
and  costs  coulc  change.  EPA  has  also 
expressed  a  coi  itinuing  concern  with  the 


"OSHA  believes 
unrealistic  and  thai 


incumng  cancer 
reduction  in  their 
about  by  the  stand^d 


that  this  assumption  is 
many  workers  will  avoid 
be  Fore  2017  as  a  result  of  the 
c  lethylene  exposures  brought 


uncertainty  of  the  full  attainment  cost 
estimates  because  EPA  believes 
technological  change  over  the  next 
decade  will  yield  lower-cost  approaches 
that  will  achieve  the  revised  NAAQS. 
As  noted  above,  there  are  significant 
methodological  issues  that  need  to  be 
confronted  when  aggregating  estimates 
from  a  set  of  individual  rules  (as 
presented  in  tables  10  through  13)  in  an 
effort  to  obtain  an  estimate  of  the  total 
benefits  and  costs  of  Federal  regulation. 
These  issues  include: 

(1)  Adoption  of  a  reasonable, 
consistent  baseline  (it  is  difficult  to 
patch  together  a  sensible  baseline  from 
the  differing  baseline  scenarios  adopted 
across  rules). 

(2)  The  u.se  of  prospective  estimates 
(versus  retrospective  estimates)  of  the 
benefits  and  costs  of  regulation,  for 
example,  the  reliance  on  prospective 
estimates  may  well  fail  to  reflect 
important  changes  in  taste,  innovation 
by  the  private  sector,  or  changes  in 
Federal/state/local  r^ulation. 

(3)  The  "apples  and  oranges"  problem 
associated  with  combining  estimates 
from  different  studies,  including 
different  measures  of  benefits  and  costs, 
double-counting  of  benefits  and  costs 
across  related  rules,  differing 
approaches  to  uncertainty  such  as  the 
use  of  upper-  and  lower-bound 
estinlates  versus  the  use  of  an  upper- 
bound  only  estimate,  and  different 
discount  rates. 

A  final  reason  that  any  regulatory 
accounting  effort  has  limits  is  the  lack 
of  information  on  the  effects  of 
regulations  on  distribution  or  equity. 
None  of  the  analyses  addressed  in  this 
report  provides  quantitative  information 
on  the  distribution  of  benefits  or  costs 
by  income  category,  geographic  region, 
or  any  other  equity-related  factor.  As  a 
residt,  there  is  no  basis  for  quantifying 
distributional  or  equity  impacts. 

Chapter  IV:  Ten  Recommendations  for 
Reform 

Sec.  638(a)(3)  of  the  Act  requires  0MB 
to  submit  with  its  report  on  the  costs 
and  benefits  and  impacts  of  Federal 
regulation  "reconunendations  for 
reform."  In  seeking  to  reform  and  make 
more  efficient  the  regulatory  process, 
0MB  provides  guidance  to  the  agencies 
in  regulatory  planning  and  reviews 
individual  regulations  as  provided  by 
Executive  Order  12866.  In  so  doing,  we 
coordinate  policy  concerns  among  the 
agencies  and  make  numerous 
recommendations  to  the  agencies  to 
ensure  that  regulations  are  consistent 
with  applicable  law,  the  President's 
priorities,  and  the  regulatory  reform 
principles  of  Executive  Order  12866. 
The  results  of  those  recommendations 


and  their  consideration  by  the  agencies 
during  the  regulatory  decisionmaking 
process  are  reflected  in  final  regidations 
and  represent  the  Administration's 
regulatory  reform  efforts. 

The  most  comprehensive  accounting 
of  the  recommendations  and  regulations 
that  agencies  currently  have  under 
consideration  is  published  annually  in 
the  Administration's  Regulatory  Plan. 
The  Regulatory  Plan  contains  a 
description  of  the  most  significant 
regulatory  and  deregulatory  actions  that 
the  agencies  plan  to  issue  in  either 
proposed  or  final  form  during  the  next 
fiscal  year.  The  latest  Regulatory  Plan 
was  published  in  the  Federal  Register 
on  November  22, 1999  (64  FR  63883). 
This  year,  the  Regulatory  Plan  contains 
164  entries  from  28  agencies. 

The  164  regulations  under 
development  in  the  Regulatory  Plan 
may  be  viewed  as  specific 
recommendations  for  regulatory 
improvement  or  reform  based  on 
statutory  mandates  and  the 
Administration's  priorities.  Four 
agencies— USDA,  HHS,  DOL,  and 
EPA— account  for  100  of  the  164 
initiatives.  The  following  is  a  sample  of 
the  Administration's  specific  regulatory 
reform  efforts  that  either  increase  the 
regulated  entities'  flexibility,  reduce 
paperwork  burden,  clariiy  the  regiilated 
entities'  responsibilities  with  plain 
language,  or  substitute  performance 
standards  for  command-and-control: 

•  The  Food  Safety  and  Inspection 
Service  (FSIS)  of  USDA  is  reforming  its 
regulations  on  imported  livestock  and 
poultry  products  by  replacing 
command-and-control  regulations  with 
performance  standards,  which  should 
benefit  consumers  and  producers  and 
expand  international  trade. 

•  FSIS  also  is  reforming  its  egg 
product  inspection  regulations  to  move 
from  a  command-and-control  and  prior 
approval  systems  to  a  performance 
standard  approach  based  on  the  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  system  and  pathogen 
reduction  goals. 

•  The  Food  and  Drug  Administration 
of  HHS  is  also  developing  a 
performance-based  HACCP  program  and 
a  labeling  system  rather  than  specifying 
good  manufactiiring  practices  to  reduce 
food-bome  pathogens  in  fruit  and 
vegetable  juices. 

•  HUD  is  developing  four  year 
performance  goals  for  Fannie  Mae  and 
Freddie  Mac  requiring  them  to  purchase 
mortgages  for  low  and  moderate-income 
housing,  special  affordable  housing,  and 
housing  in  imder  served  areas.  This  will 
increase  the  number  of  affordable 
housing  units  without  significantly 
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crowding  out  traditional  portfolio 
lending. 

•  The  Bureau  of  Land  Management  of 
the  Department  of  the  Interior  is 
revising  its  Federal  oil  and  gas  leasing 
operations  regulations.  It  will  use  plain 
language  to  improve  understanding  of 
the  rule.  The  rule  will  rely  on 
performance  standards,  rather  than 
prescriptive  requirements,  to  allow 
greater  flexibility  to  deal  with  unique 
geological  or  engineering  circumstances. 

•  The  Office  of  Federal  Contract 
Compliance  Programs  of  DOL  is 
reforming  its  nondiscrimination  and 
affirmative  action  obligations  for 
government  contractors  under  Executive 
Order  11246.  It  plans  to  reduce 
paperwork  burdens,  eliminate 
unnecessary  regulations,  and  simplify 
and  clarify  regulations  while  improving 
the  efficiency  emd  effectiveness  of  the 
contract  compliance  program. 

•  The  Occupational  Safety  and  Health 
Administration  of  DOL  is  revising  its 
injury  and  illness  reporting  and 
recordkeeping  requirements  to  improve 
the  quality  and  utility  of  the  data,  clarify 
and  simplify  guidance,  and  exempt 
small  businesses  in  low  hazard 
industries. 

•  The  Federal  Railroad 
Administration  of  DOT  is  developing  a 
rule  using  careful  analysis  weighing  the 
benefits  of  reduced  collision 
probabilities  with  the  costs  imposed  on 
society  to  determine  when  and  how 
train  whistles  must  be  sounded  at  grade 
crossings. 

•  EPA  is  streamlining  its 
requirements  for  revising  operating 
permits  issued  by  State  and  local 
permitting  authorities  for  major  sources 
of  air  pollution  imder  the  Clean  Air  Act. 
It  will  simplify  the  process  for  minor 
new  source  review  actions  that  have 
little  or  no  environmental  impact. 

•  EPA  is  streamlining  its  public 
notification  regulations  for  violations  of 
drinking  water  regulations  by  public 
water  systems.  It  will  seek  to  give 
consumers  better  and  more  timely 
notification  of  the  potential  health  risks 
from  drinking  water  when  violations 

OCCIU'. 

These  reforms,  as  well  as  many  other 
efforts  underway,  are  significantly 
improving  the  lives,  health,  and  well- 
being  of  the  American  public. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


44  CFR  Part  2 
RIN  30e7-AD06 


T 


Hurricane  Rovjd  Property  Acquisition 
and  Relocatiof  i  Grants 

AGENCY:  Feden  1  Emergency 
Management  A  jency  (FEMA). 
ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  We,  FEMA,  announce  the 
immediate  ava^ability  of  $215  million 
in  grants  provided  under  the 
Consolidated  Appropriations  Act  for  FY 
2000,  for  the  aoquisition  and  relocation 
of  properties  a^ected  by  Hurricane 
Floyd  or  surroilnding  events  for  hazard 
mitigation  piu^oses. 
DATES:  Effective  Date:  This  interim  final 
rule  is  effective  February  11,  2000. 

Comments:  we  invite  conmients  on 
this  interim  final  rule,  which  should  be 
received  by  April  11,  2000. 
ADDRESSES:  Fldase  send  any  comments 
to  the  Rules  Dcijcet  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
room  840,  Washington,  DC  20472. 
(facsimile)  (202)  646-4536,  or  (email) 
rules@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  J  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (20^  646-3619,  (facsimile) 
(202)  646-3104,  or  (email) 
robert.shea@fe0ia.gov. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  nile  provides  guidance  on 
the  administranon  of  grants  made  under 
title  I.  chapter  I  of  the  Consolidated 
Appropriations  Act  for  FY  2000, 
("Act"),  Pub.LJ  106-113.  The  Act 
provides  $215  million  for  the 
acquisition  ana  relocation  of  properties 
affected  by  Hurricane  Floyd  and 
surrounding  events  for  hazard 
mitigation  purposes. 

Recognizing\hat  the  overriding  aim  of 
the  Hurricane  Floyd  supplemental 
funds  is  to  clear  the  floodplain  by 
helping  occupi  ints  to  move  out  of 
harm's  way,  w  j  intend  to  use  the 
funding  to  me^t  the  needs  of  lower 
income  households  in  the  areas  that  are 
most  affected  \^y  flood  damage.  We  are 
allocating  the  1  ;2 15  million  among  the 
States  that  rec(  ived  major  disaster 
declarations  due  to  Hurricane  Floyd. 
The  allocation  will  be  based  on  the 
number  and  v{  lue  of  properties  meeting 
the  eligibility  ( xiteria  whose  owners 
express  interes  t  in  participating  in  a 
buyout.  We  an  i  requesting  States  by 


letter  to  provide  this  information  to  the 
Associate  Director  for  Mitigation  by 
January  31,  2000.  As  stated  in  the  Act, 
allocations  to  States  under  this  authority 
have  no  impact  on  the  calculation  of 
available  funding  under  the  Stafford  Act 
(42  U.S.C.  5170c),  the  Hazard  Mitigation 
Grant  Program. 

Separately,  we  will  request  States  to 
provide  feedback  regarding  several 
important  issues  related  to  the 
implementation  of  our  grant  programs 
that  fund  buyouts  and  relocations  of 
floodprone  property.  We  will  use  this 
feedback  to  evaluate  the  need  for 
modifications  to  these  grant  programs. 

This  rule  explains  the  process  for 
States  and  us  to  prioritize  projects  to 
ensiu'e  funds  are  used  in  a  cost-effective 
manner.  We  describe  the  program 
eligibility  criteria  in  the  rule  to  ensure 
States  target  properties  severely 
impacted  by  Hiuricane  Floyd  or 
surrounding  events  that  would  likely 
flood  again  in  the  future. 

The  rule  and  the  program 
requirements  are  structiu-ed  parallel  to 
our  Hazard  Mitigation  Grant  Program 
(HMGP)  program,  which  also  has 
property  acquisition  authority.  We 
expect  to  minimize  the  differences 
between  the  two  programs  and  to 
simplify  the  administration  of  both 
programs  in  the  field.  The  Act  does 
contain  several  provisions  that  differ 
from  the  HMGP  that  States  should  note: 

(a)  Fimds  are  to  be  used  for 
acquisition/relocation  projects  only; 

(d)  To  be  eligible,  projects  may  only 
include  properties  that: 

(1)  Are  located  in  the  Special  Flood 
Hazard  Area; 

(2)  Are  the  principal  residence  of  the 
owner;  and 

(3)  Were  made  uninhabitable  by 
Hiuricane  Floyd  or  surrounding  natural 
hazard  event. 

(c)  Subgrantees  may  pay  participating 
homeowners  no  more  than  the  fair 
market  value  of  the  property  before 
September  1.  1999. 

The  HMGP  does  not  have  the 
limitations  described  above. 

We  encourage  States  to  implement 
this  program  in  conjunction  with  the 
HMGP  to  the  extent  possible.  States  and 
applicants  may  use  HMGP  guidance 
materials  for  acquisition  and  relocation 
projects,  including  the  HMGP  Interim 
Desk  Reference  (FEMA-345)  and  the 
Property  Acquisition  Handbook 
(FEMA-317)  to  the  extent  that  the 
guidance  does  not  conflict  with  these 
regulations  or  the  Act.  For  example, 
FEMA-345  and  FEMA-317  provide 
model  deed  restrictions  and  easements 
and  detailed  procediues  for  avoiding 
duplication  of  benefits  provided  by 
other  programs  or  insurance.  The  model 


deed  language  and  the  duplication  of 
benefits  review  process  apply  to  this 
special  buyout  authority  as  well. 

Communities  interested  in 
participating  should  note  that  properties 
purchased  with  this  grant  funding  must 
remain  as  open  space  in  perpetuity  and 
may  receive  no  future  disaster 
assistance  from  any  Federal  source.  For 
example,  public  park  facilities  on 
purchased  open  space  land  are  not 
eligible  for  our  Public  Assistance 
program  funding  if  future  flood  disasters 
occur  in  the  area. 

States  are  responsible  for  measuring 
both  the  expected  benefits  of  funded 
projects  and  actual  program 
effectiveness  after  future  flood  events. 
This  process  will  assist  the  State  and  us 
in  assessing  program  results  and 
improving  futiu-e  mitigation  program 
implementation. 

National  Environmental  Policy  Act 

This  rule  is  excluded  from  the 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  under  44  CFR  10.8(d)(2)(ii), 
where  the  rule  is  related  to  actions  that 
qualify  for  categorical  exclusion  under 
44  CFR  10.8(d)(2)(vii).  In  addition,  we 
will  perform  an  environmental  review 
under  44  CFR  Part  10,  Environmental 
Considerations,  on  each  proposed 
acquisition  project  before  funding  and 
implementation. 

Executive  Order  12898,  Environmental 
Justice 

This  rule  will  have  no 
disproportionate,  adverse  impact  on 
low-income  or  minority  populations 
within  the  meaning  of  E.O.  12898. 
Properties  in  Special  Flood  Hazard 
Areas  that  have  a  high  risk  of  flooding 
are  frequently  associated  with  depressed 
property  values  and  inhabited  by  low- 
income  residents.  This  is  the  case  in 
many  commimities  that  were  affected  by 
Hurricane  Floyd  and  that  this  rule 
targets  for  buyouts.  The  rule's  effect  of 
offering  such  populations  more  than 
post-event,  current  fair  market  value  for 
their  damaged  residences  to  relocate 
voluntarily  outside  the  flood  hazard 
area  helps  give  low-income 
homeowners  the  means  to  move  to  safer 
ground,  which  might  not  otherwise  be 
available  to  them.  In  some  cases,  where 
very  low-priced  residences  are  acquired, 
the  buyout  offer  may  not  be  enough  to 
pay  for  available  housing  outside  the 
hazard  area  because  the  law  caps  the 
offer  at  pre-event  value.  In  such  cases 
we  will  coordinate  with  the  State  to 
help  identify  alternative  funding 
sources  for  those  buyouts  or  to  cover  the 
relocation  differential. 
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Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  rule  sets  out  our  administrative 
procedures  for  making  grants  available 
for  acquiring  and  relocating  houses 
damaged  by  Hurricane  Floyd.  Most  of 
the  $215,000,000  appropriation  will  be 
obligated  within  one  year.  As  such  the 
rule  will  have  an  effect  on  the  economy 
of  more  than  $100,000,000,  the  impact 
of  which  will  promote  public  health  and 
safety  by  providing  low-income 
homeowners  with  the  financial  means 
to  move  volimtahly  out  of  high-risk 
flood  hazard  areas.  Therefore,  this  rule 
is  a  major  rule  as  defined  in  5  U.S.C. 
804(2)  and  is  an  economically 
significant  rule  under  Executive  Order 
12866.  The  Office  of  Management  and 
Budget  has  reviewed  this  rule  imder 
Executive  Order  12866. 

Paperwork  Reduction  Act 

The  Federal  Emergency  Management 
Agency  is  submitting  a  request  for 
review  and  approval  of  a  new  collection 
of  information,  which  is  contained  in 
this  interim  rule.  The  request  is 
submitted  under  the  emergency 
''  processing  procedures  in  Office  of 
Management  and  Budget  (OMB) 
regulations  5  CFR  1320.13.  FEMA  is 
requesting  that  this  information 
collection  be  approved  by  February  11, 
2000,  for  use  through  luly  2000. 

FEMA  expects  to  follow  this 
emergency  request  with  a  request  for  a 
3-year  approval.  The  request  will  be 
processed  under  OMB's  normal 
clearance  procedures  in  accordance 
with  the  provisions  of  OMB  regulation 
5  CFR  1320.10.  To  help  us  with  the 
timely  processing  of  the  emergency  and 
normal  clearance  submissions  to  OMB, 
FEMA  invites  the  general  public  to 
comment  on  the  proposed  collection  of 
information.  This  notice  and  request  for 
cmnments  is  in  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3506(c)(2)(A)).  It 
also  seeks  comments  concerning  the 
collection  of  information,  which  is 
necessary  for  State  and  local  officials  to 
apply  for  the  Hurricane  Floyd  Special 
Buyout  Authority.  The  forms  or 
formats — SF-424,  Application  for 
Federal  Assistance;  FEMA  form  20-15, 
Budget  Instructions — Construction 
Programs;  Project  Narrative  (section 
209.8(b));  FEMA  form  20-16,  20-16c 
Assurances  and  Certifications;  Standard 
Form  LLL,  Disclosure  of  Lobbying 
Activities;  FEMA  form  20-10,  Financial 
Status  Report;  and  the  Performance/ 
Progress  Report  format — serve  as  basic 
screening  and  referral  documents  and 
may  be  used  in  determining  whether 


applicants  meet  the  basic  eligibility 
requirements  of  this  Authority. 

Supplementary  Information.  This 
collection  is  in  accordance  with  FEMA's 
responsibilities  imder  44  CFR  section 
206.3  to  provide  an  orderly  and 
continuing  means  of  assistance  by  the 
Federal  Government  to  State  and  local 
governments.  The  assistance  provided 
helps  to  alleviate  the  suffering  and 
damage  that  result  from  major  disasters 
and  emergencies.  Under  the 
Consolidated  Appropriations  Act  of 
FY2000,  FEMA  may  provide  assistance 
for  the  acquisition  and  relocation  of 
properties  affiected  by  Hurnicane  Floyd 
or  surrounding  events  for  hazard 
mitigation  purposes. 

Collection  of  Information. 

Title.  Hurricane  Floyd  Property 
Acquisition  and  Relocation  Grants. 

Type  of  Information  Collection.  New. 

Form  Numbers.  SF-424,  AppUcation 
for  Federal  Assistance;  FEMA  form  20- 
15,  Budget  Information-Construction 
Programs;  FEMA  form  20-16,  20-16c 
Assiuances  and  Certifications;  Standard 
Form  LLL,  Disclosure  of  Lobbying 
Activities;  FEMA  form  20-10,  Financial 
Status  Report;  and  the  Performance 
report  format. 

Abstract. 

(1)  SF-424  facesheet.  This  is  a 
standard  form  used  by  appUcants  to 
accompany  applications  for  Federal 
assistance.  It  provides  the  agency 
summary  information  about  applicant 
organization  and  the  type  of  assistance 
requested.  Local  governments  may  use 
the  SF-424  to  provide  pertinent 
applicant  profile  information  with  their 
application.  States  may  submit 
amendments  to  their  original 
application  by  submitting  an  additional 
SF-424  that  requests  a  revision  to  the 
original. 

(2)  Budget  forms.  This  is  a  standard 
form  which  applicants  submit  with  the 
application  detailing  the  proposed 
budget  for  the  grant.  For  construction 
projects,  applicants  complete  FEMA 
form  20-15.  FEMA  will  use  this 
information  to  determine  if  the 
requested  funding  is  reasonable  and  to 
perform  a  benefit-cost  analysis  on  the 
proposed  project  (construction  projects 
only). 

(3)  Project  Narrative.  The  narrative 
statement,  more  commonly  referred  to 
as  the  project  application,  identifies  the 
proposed  measure  to  be  funded  and 
provides  information  supporting  the 
projects  eligibility.  The  narrative  will 
contain  nine  essential  elements:  the 
description  of  the  hazard/problem, 
proposed  measures,  location  of  project, 
proposed  work  schedule,  an  itemized 


list  of  expected  benefits  and  estimated 
dollar  values,  alternative  approaches 
considered  to  meet  the  objective,  the 
surrounding  environment  and  possible 
environmental  impacts,  existing 
resources  in  the  project  area,  provide  an 
analysis  of  the  environmental  effects  of 
the  proposed  project  and  alternatives  on 
the  resources  discussed  above,  provide 
environmental  studies/reviews,  if 
possible. 

(4)  Assurances  and  certifications. 
These  are  standard  forms  that  are 
completed  by  the  State.  FEMA  form  20- 
16  summarizes  all  assurances  and 
certifications  that  the  State  must  sign  in 
order  to  receive  grant  assistance.  FEMA 
forms  20-16  and  20-1 6(c)  list 
assxirances  that  the  State  must  provide 
in  order  to  receive  assistance  for 
construction  programs.  FEMA  form  20- 
16c  lists  three  certifications  that  the 
State  must  make  in  order  to  receive 
Federal  assistance:  lobbying;  debarment, 
suspension,  and  other  responsibility 
matters;  and  drug  free  workplace 
requirements. 

(5)  Disclosure  of  Lobbying  Activities. 
The  SF-LLL  is  a  standard  form 
disclosing  lobbying  activity  aa  the  part 
of  grant  recipients.  These  assurances  are 
an  integral  element  of  the  grant 
agreement  between  FEMA  and  the  State, 
ensuring  compliance  with  all  applicable 
Federal  statutes,  executive  orders,  and 
regulations. 

(8)  Financial  Status  Report.  The 
FEMA  Form  ZO-lO-^'inandal  Status 
Report  Form  is  used  by  Ckantees,  to  give 
an  accurate,  current  and  complete 
disclosure,  on  a  quarterly  basis  the 
financial  results  of  financially  assisted 
activities.  Reporting  must  be  made  in 
accordance  %vith  the  financial  reporting 
requirements  of  the  grant  or  subgrant. 
Form  20-10  is  due  thirty  (30)  days  after 
the  expiration  or  termination  of  grant 
support.  Grantees  are  required  to  submit 
an  original  and  two  copies  to  the 
Regional  Office.  Grantees  may  use  this 
form  in  dealing  with  their  subgrantees. 

(7)  Performance  Report.  The  State  will 
use  this  format  to  report  on  the 
implementation  schedule,  any  delays, 
projected  overruns,  and  problems 
encoimtered. 

Affected  Public:  State,  local  and  tribal 
governments  and  Individuals  and 
households.  The  forms  are  used  to  allow 
State  and  local  officials  to  apply  for  the 
Hurricane  Floyd  Special  Buyout 
Authority  on  behalf  of  their 
commimities  and  citizens. 

Estimated  Total  Annual  Burden 
Hours. 
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Type  of  collection/forms 


No.  ot 
respondents 


Hours  per 
response 


Annual 
burden 
hours 


SF-424  (Application  facesheet) 

20-15  Budget— Construction  

Project  Narrative  (section  209.8(b)  

20-16  (Summa^  of  assurances  &  certifications) 
20-1 6b  (Assurances,  non-construction)  


ifig' 


852 


20-16C  (lobbyirig  certification)  

SF-LLL  (tobbyi^ig  disclosure)  

Form  20-10— Rnandal  Status  Report  21 3x  quarterly  . 

Performance  Report  213  x  quarterly  -  852 

Duplication  of  tJenefits  review 

Ckxnmunities  Inidividual  homeowners  

Agreement— S^ttlement/Deeds/Easement  „ 

Communities  Inidividual  homeowners  

Individual  Homeowners— Initial  Meeting/Letters 

Individual  Hom«ovmers— Appraisal/Inspection  Visit,  Review,  Offer , 


Total  Burden 


213 

.75 

160 

213 

172 

3.664 

213 

15 

3.195 

213 

1.7 

included  in  20- 
16 

362 

- 

included  in  20-  .. 
16 

213 

.5 

107 

852 

8 

6.816 

852 

4.2 

3,578 

213 

12.62 

2.688 

5.375 

1 

5.375 

213 

6.31 

1,344 

5.375 

1 

5.375 

5.375 

2 

10.750 

5.375 

1 

5,375 

- 

48.789 

Estimated  dbsf.  We  have  not 
calculated  the  costs  associated  with  this 
collection  due  to  the  emergency  nature 
of  the  funding  availability  and  grant 
approval  proqess.  However,  we  believe 
there  are  few  additional  costs  associated 
with  this  authority.  States  may  use 
existing  syste  ns  for  submitting  grant 
applications  <nd  reporting. 

Comments:  Written  comments  are 
solicited  to  (a|  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  pe  rformance  of  the  agency, 
including  whether  the  information  shall 
have  practice  utility;  [b)  evaluate  the 
accuracy  of  tt  e  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  tlie  quality,  utility,  and 
clarity  of  the  nformation  to  be 
collected;  an(  (d)  minimize  the  burden 
of  the  collectj  on  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mi  icbanical,  or  other 
technological  collection  techniques  or 
other  forms  o '  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Cc  mments  should  be 
received  with  in  60  days  of  the  date  of 
this  notice. 

ADDRESSI E: 

Interested  ]  lersons  should  submit 
written  comments  to  the  Desk  Officer 
for  the  Federal  Emergency  Management 
Agency,  Of  fide  of  Management  and 
.  Budget.  Office  of  Information  and 
Regulatory  Affairs.  725  17th  Street,  NW, 
Washington.  DC  20503  within  30  days 
of  this  noticeJ  FEMA  will  continue  to 
accept  comm  ;nts  for  an  additional  30 
days.  Send  w  ritten  comments  on  the 
collection  of  nformation.  including  the 
burden  estim  ite  to  Muriel  B.  Anderson. 


FEMA  Information  Collections  Officer, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW,  Room  316, 
Washington,  DC  20472.  Telephone 
nimiber  (202)  646-2625.  FAX  nimiber 
(202)  646-3524  or  e-mail 
muriel.anderson@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  proposed  collection  of 
information. 

Executive  Order  12612,  Federalism 

We  have  reviewed  this  rule  imder  the 
threshold  criteria  of  Executive  Order 
13132,  Federalism.  We  have  determined 
that  the  rule  does  not  significantly  affect 
the  rights,  roles,  and  responsibilities  of 
States,  and  involves  no  preemption  of 
State  law  nor  does  it  limit  State 
poUcymaking  discretion. 

Congressional  Review  of  Agency 
Rulemaking 

We  have  sent  this  final  rule  to  the 
Congress  and  to  the  General  Accounting 
Office  under  the  Congressional  Review 
of  Agency  Rulemaking  Act,  Pub.  L.  104- 
121.  The  rule  is  a  "major  rule*'  within 
the  meaning  of  that*Act.  It  is  an 
administrative  action  in  support  of 
normal  day-to-day  grant  activities 
required  by  Pub.  L.  106-113,  which 
prescribes  how  the  $?15,0G0,000 
appropriation  will  be  transferred 
through  grants  to  certain  States. 

The  rule  will  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  It  will 
not  have  "significant  adverse  effects"  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 


enterprises  to  compete  with  foreign- 
based  enterprises.  This  final  rule  is 
subject  to  the  information  collection 
requirements  of  the  Paperwork 
Reduction  Act  and  0MB  has  assigned 
Control  No.  3067-0279.  The  rule  is  not 
an  imfunded  Federal  mandate  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  Pub.  L.  104-4,  and 
any  enforceable  duties  that  we  impose 
are  a  condition  of  Federal  assistance  or 
a  duty  arising  from  participation  in  a 
volimtary  Federal  program. 

List  of  Subjects  in  44  CFR  Part  209 

Administrative  practice  and 
procedure.  Disaster  assistance.  Grant 
programs.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  we  amend  Chapter  I, 
Subchapter  D,  by  adding  Part  209  to 
read  as  follows: 

PART  209—  HURRICANE  FLOYD 
PROPERTY  ACQUISITION  AND 
RELOCATION  GRANTS 


Sec. 

209.1 

209.2 

209.3 

209.4 

209.5 

209.6 

209.7 

209.8 

209.9 

209.10 

requirements. 

209.11  Grant  admiaistration. 

209. 1 2  Oversight  and  results. 

Authority:  Pub.  L.  106-113,  Appendix  E — 
H.R.  3425;  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act.  42  U.S.C. 
5121  et  seq.,  Reorganization  Plan  No.  3  of 
1978,  43  FR  41943,  3.C3Tt.  1978  Comp.,  p. 
329;  E.0. 12127.  44  FR  19367.  3  CFR.  1979 


Purpose. 
Definitions. 

Roles  and  responsibilities. 
Allocation  and  availability  of  funds. 
Applicant  eligibility. 
Project  eligibility. 
Priorities  for  project  selection. 
Application  and  review  process. 
Appeals. 
Project  implementation 
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Comg.,  p.  376;  E.O.  12148.  44  FR  43239,  3 
CPR.  1979  Comp..  p.  412. 

§209.1    PurpoM. 

This  part  provides  guidance  on  the 
administration  of  grants  made  under  the 
Consolidated  Appropriations  Act  for  FY 
2000,  Pub.  L.  106-113.  which  provides 
$215  million  for  the  acquisition  and 
relocation  of  properties  affected  by 
Hurricane  Floyd  or  surrounding  events 
for  hazard  mitigation  purposes. 

§209.2    Definitions. 

Except  as  noted  in  this  part,  the 
definitions  listed  at  44  CFR  206.2  apply 
to  the  implementation  of  this  part. 

§  209.3    Roles  and  responsibilities. 

We  describe  specific  responsibilities 
of  program  participants  throughout  this 
part.  Tlie  following  materials  describe 
the  general  roles  of  FEMA,  the  State, 
and  commimities  or  other  organizations 
that  receive  grant  assistance. 

(a)  Federal.  The  Director  will  allocate 
available  funding  to  States  that  received 
major  disaster  declarations  resulting 
fit>m  Hurricane  Floyd  and  suiroundling 
events.  The  Regional  Directors  will 
provide  technical  assistance  to  States 
upon  request,  make  grant  awards,  and 
oversee  program  implementation. 

(b)  State.  The  State  will  be  the 
Grantee  to  which  FEMA  awards  funds 
and  will  be  accountable  for  the  use  of 
those  funds.  The  State  will  determine 
priorities  for  funding  within  the  State 
and  provide  technical  assistance  and 
oversight  to  subgrantees  for  project 
development  and  implementation.  The 
State  will  report  program  progress  and 
results  to  us.  Native  American  tribes    - 
will  be  the  grantee  and  carry  out  "state" 
roles  when  they  apply  directly  to 
FEMA. 

(c)  Subgrantee.  The  subgrantee  (a 
State  agency,  local  government,  or 
private  non-profit  organization)  will 
coordinate  with  interested  homeowners 
to  complete  an  application  to  the  State 
and  implement  all  approved  projects.  - 
The  subgrantee  generally  takes  title  to 
all  property  and  manages  it  as  open 
space.  The  subgrantee  is  accoimtable  to 
the  State  for  the  use  of  funds. 

§  209.4    Allocation  and  availability  of  funds. 

(a)  The  Director  will  allocate  available 
funds  based  on  the  number  and  value  of 
properties  meeting  the  eligibility  criteria 
whose  owners  have  expressed  interest 
in  participating  in  a  buyout. 

(b)  The  Director  may  reallocate  funds 
for  which  we  do  not  receive  and 
approve  adequate  applications.  We  will 
obligate  all  available  funds  by  January  1, 
2002,  unless  extenuating  circumstances 
exists. 


§209.5    Applicant  eligibility. 

The  following  are  eligible  to  apply  to 
the  State  for  a  grant: 

(a)  State  and  local  governments; 

(b)  bidian  tribes  or  authorized  tribal 
organizations.  A  tribe  may  apply  either 
to  the  State  or  directly  to  FEMA. 

(c)  Private  nonprofit  organizations 
with  a  conservation  purpose  as  qualified 
under  section  170(h)  of  the  Internal 
Revenue  Code  of  1954,  as  amended,  26 
U.S.C.  170(h).  and  applicable 
regulations  promulgated  thereunder. 

§209.6    Project  eligibility 

(a)  Eligible  types  of  project  activities. 
This  grant  authority  is  for  projects  to 
acquire  and  demolish  or  relocate 
floodprone  properties.  Approved 
projects  will  meet  the  following  criteria 
and  comply  with  program  requirements. 

(b)  Eligibility  criteria.  To  be  eligible, 
projects  must: 

(1)  Be  cost  effective.  The  State  will 
complete  a  benefit-cost  analysis,  using  a 
FEMA-approved  methodology.  We  will 
review  the  State's  analysis. 

(2)  Include  only  properties  that: 
(i)  The  owner  agrees  to  sell 

voluntarily; 

(ii)  Are  located  in  the  Special  Flood 
Hazard  Area; 

(iii)  Served  as  the  principal  residence 
for  the  owner  (i.e.,  meets  criteria  for 
owner-occupied,  primary  residence 
under  our  Individual  Assistance 
program);  and 

(iv)  Were  made  uninhabitable  (as 
certified  by  an  appropriate  State  or  local 
official)  by  the  effects  of  Hurricane 
Floyd  or  surroimding  natural  hazard 
events. 

(3)  Conform  with  44  CFR  Part  9. 
Floodplain  Management  and  Protection 
of  Wetlands;  44  CFR  Part  10, 
Environmental  Considerations;  and  any 
applicable  environmental  and  historic 
preservation  laws  and  regulations. 

§  209.7    Priorities  for  project  selection. 

States  will  set  priorities  in  their  State 
Hazard  Mitigation  Plan  (State  buyout 
plan)  to  use  as  the  basis  for  selecting 
projects  for  funding.  The  State's 
priorities  will  address,  at  a  minimum, 
substantially  damaged  properties, 
repetitive  loss  target  properties,  and 
such  other  criteria  that  the  State  deems 
necessary  to  comply  with  the  law.  States 
may  update  their  Hazard  Mitigation 
Grant  Program  administrative  plan  to 
incorporate  administration  and  project 
selection  under  this  authority. 

§  209.8    Application  and  review  process. 

(a)  Timeframes.  States  will  set  local 
application  deadlines.  States  must 
forward  all  applications  by  April  30, 
2000.  We  will  fund  projects  as  we 


receive  and  approve  them.  The  Regional 
Director  may  extend  the  deadfine  by  up 
to  60  days,  upon  a  State's  request,  if 
extenuating  circimistances  prevent  the 
State  fit>m  meeting  the  deadline. 

(b)  Format.  The  State  will  forward  its 
application  to  the  Regional  Director. 
"The  Application  will  include  a  Standard 
Form  (SF)  424,  Application  for  Federal 
Assistance,  FEMA  Form  20-16B. 
Assurances  for  Construction  Programs, 
attached  community  project 
applications  (buyout  plans)  selected  by 
the  State,  and  the  State's  certification 
that  the  State  has  reviewed  all 
applications  and  that  they  meet  program 
eligibility  criteria.  Commimity  project 
appUcations  will  include: 

(1)  Commimity  appficant  information, 
including  contact  names  and  numbers; 

(2)  Summary  project  information; 

(3)  Description  of  the  problem 
addressed  by  the  proposed  project; 

(4)  Description  of  the  appUcant's 
decision-making  process,  including 
alternatives  considered; 

(5)  Project  description,  including 
property  locations  and  scope  of 
activities; 

(6)  Project  cost  estimate  and  match 
source; 

(7)  Open  space  use  description  and 
maintenance  assiirance; 

(8)  Cost-effectiveness  information,  or 
State's  benefit-cost  analysis; 

(9)  Environmental  and  historic 
preservation  information;  and 

(10)  Attachments  as  necessary 
(property  site  inventory,  location  map, 
FIRM,  etc); 

(c)  FEMA  review.  FEMA  will  review 
the  State's  eligibility  determination  and 
either  approve,  deny,  or  request 
additional  information  within  60  days. 
The  Regional  Director  may  extend  this 
timeframe  if  complicated  issues  arise. 

§209.9    Appeals. 

The  State  may  appeal  decisions  by 
FEMA  regarding  the  ehgibility  of 
submitted  applications  within  60  days 
of  receipt  of  the  decision.  The  format 
and  timelines  for  the  ap]}eal  must 
conform  to  44  CFR  206.440. 

§209.10    Project  Implementation 
requirements. 

Subgrantees  must  enter  into  an 
agreement  with  the  State,  with  the 
conciurence  of  the  Regional  Director, 
that  provides  the  following  assurances: 

(a)  The  subgrantee  will  administer  the 
grant  and  implement  the  project  in 
accordance  with  program  requirements, 
44  CFR  parts  13  and  14,  the  grant 
agreement,  and  with  appUcable  Federal, 
State,  and  local  laws  and  regulations. 

(b)  Participating  property  owners  may 
receive  assistance  up  to  the  fair  market 
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value  of  theil"  real  prof>erty  as  of 
September  1,  1999  (reduced  by  any 
potential  dublication  of  beneflts  firom 
other  sources). 

(c)  The  following  restrictive  covenants 
must  be  conveyed  in  the  deed  to  any 
property  acquired,  accepted,  or  from 
which  strucDures  are  removed  ("the 
property"):  i 

(1)  The  property  must  be  dedicated 
and  maintained  in  perpetuity  for  uses 
compatible  Mn\h  open  space, 
recreational^  or  wetlandis  management 
practices;  and 

(2)  No  ne^f  structure(s)  will  be  built 
on  the  property  except  for  the  following: 

(i)  A  public  lacility  that  is  open  on  all 
sides  and  functionally  related  to  a 
designated  open  space  or  recreational 
use:  [ 

(ii)  A  public  rest  room;  or 
(iii)  A  structure  that  is  compatible 
with  open  space,  recreational,  or 
wetlands  management  usage  and  proper 
floodplain  mKmagement  poUcies  and 
practices,  which  the  Director  approves 
in  writing  Iwtfore  the  construction  of  the 
structxue  begins. 

(3)  After  completing  the  project,  no 
application  nr  additional  disaster 
assistance  will  be  made  for  any  purpose 
with  respect  ;to  the  property  to  any 
Federal  entitjy  or  source,  and  no  Federal 
entity  or  soufce  will  provide  such 
assistance,    i 

(4)  Any  stijuctures  built  on  the 
property  according  to  paragraph  (c)(2)  of 
this  section,  must  be  located  to 
minimize  thf  potential  for  flood 
damage,  be  floodproofed,  or  be  elevated 
to  the  Base  Flood  Elevation  plus  one 
foot  of  freeboard. 

(5)  Every  two  years  on  October  1st, 
the  subgrantee  will  report  to  the  State, 
certifying  th$t  the  property  continues  to 
be  maintained  consistent  with  the 


provisions  of  the  agreement.  The  State 
will  report  the  certification  to  us. 

(d)  In  general,  allowable  open  space, 
recreational,  and  wetland  management 
uses  include  parks  for  outdoor 
recreational  activities,  nature  reserves, 
cultivation,  grazing,  camping  (except 
where  adequate  warning  time  is  not 
available  to  allow  evacuation), 
temporary  storage  in  the  open  of 
wheeled  vehicles  which  are  easily^ 
movable  (except  mobile  homes), 
unimproved,  permeable  parking  lots, 
and  bufl^er  zones.  Allowable  uses 
generally  do  not  include  walled 
buildings,  flood  reduction  levees,  or 
other  uses  that  obstruct  the  natural  and 
beneficial  functions  of  the  floodplain. 

f  208.1 1    Qrant  administration. 

Cost  share.  We  may  contribute  up  to 
75  percent  of  the  total  eligible  costs.  The 
State  must  ensure  that  non-Federal 
sources  contribute  not  less  than  25 
percent  of  the  total  eligible  costs  for  the 
grant.  The  State  or  any  subgrantee 
cannot  use  funds  that  we  provide  imder 
this  Act  as  the  non-Federal  match  for 
other  Federal  funds  nor  can  the  State  or 
any  subgrantee  use  other  Federal  funds 
as  the  required  non-Federal  match  for 
these  funds,  except  as  provided  by 
statute. 

(b)  Allowable  costs.  A  State  may  find 
guidance  on  aUowable  costs  for  States 
and  subgrantees  in  Office  of 
Management  and  Budget  (OMB) 
Qrcular  A-87  and  A-122  on  the  Cost 
Principles.  States  may  use  up  to  7%  of 
these  funds  for  costs  to  manage  the 
grant.  The  State  should  include 
management  costs  in  its  application. 
Subgrantees  must  include  reasonable 
costs  to  administer  the  grant  as  a  direct 
project  cost  in  their  budget. 


(c)  Progress  reports.  The  State  must 
provide  a  quarterly  progress  report  to  us 
under  44  CFR  13.40,  indicating  the 
status  and  coinpletion  date  for  each 
project  funded.  The  report  will  include 
any  problems  or  circuumstances  affecting 
completion  dates,  scope  of  work,  or 
project  costs  that  may  result  in 
noncompliance  with  the  approved  grant 
conditions. 

(d)  Financial  reports.  The  State  must 
provide  a  quarterly  financial  report  to  us 
under  44  CFR  13.41. 

$209.12    Oversight  and  results. 

(a)  FEMA  oversight.  Our  Regional 
Directors  are  responsible  for  overseeing 
this  grant  authority  and  for  ensuring 
that  States  and  subgrantees  meet  all 
program  requirements.  Regional 
Directors  will  review  program  progress 
quarterly. 

(b)  Monitoring  and  enforcement. 
Subgrantees,  States,  and  FEMA  will 
monitor  the  properties  pim:hased  imder 
this  authority  and  ensure  they  are 
maintained  in  open  space  use.  FEMA 
and  the  State  may  enforce  the  agreement 
by  taking  any  measures  they  deem 
appropriate. 

(c)  Pmgram  results.  The  State  will 
review  the  effectiveness  of  approved 
projects  after  each  future  flood  event  in 
the  affected  area  to  monitor  whether 
projects  are  resulting  in  expected 
savings.  The  State  wall  report  to  FEMA 
on  program  effectiveness  after  project 
completion  and  after  each  subsequent 
flood  event. 

Dated:  February  7,  2000. 
Jamas  L.  Witt, 
Director. 
[PR  Doc.  00-3235  Filed  2-10-00;  8:45  am] 
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.6105 
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96 
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52 
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61 
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71 
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15 

..6350 
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..6111 
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..5267 
.4891 
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1 
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73 

97 
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48CFR 
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209.... 
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212.... 
219.... 
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13 6916 
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100 _ 5196 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOINQ  INTO 
EFFECT  FEBRUARY  11, 
2000 

AQRICULTURE 
DEPARTMENT 
Agricultural  MariceUng 
Service 

Walnuts  grown  in — 
California;  published  1-12-00 

AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
State  termination 
designation — 

Mirmesota;  put>lished  2- 
11-00 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 
Insured  and  guararrteed 
loans;  post-loan  policies 
and  procedures;  published 
12-28-99 

DEFENSE  DEPARTMENT 
Army  Department 

Privacy  Act: 
Implementation;  published  2- 
11-00 

ElneRGENCY  OIL  AND  GAS 
GUARANTEED  LOAN 
BOARD 

National  Environmental  Policy 
Act;  implementation: 

Loan  guarantee  decisions; 
application  deadline; 
published  2-11-00 

EMERGENCY  STEEL 
GUARANTEE  LOAN  BOARD 

National  Environmental  Policy 
Act;  implementation: 

Loan  guarantee  decisions; 
application  deadline; 
published  2-11-00 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 

Hurricane  Floyd  property 
acquisition  and  relocation 
grants;  published  2-11-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 


« 


Sponsor  name  and  address 
"^     changes — 

Bayer  Corp.;  published  2- 
11-00 
Biological  products: 
Blood,  bk>od  componerrts, 
anti  source  plasma 
requirements;  revisions; 
published  8-19-99 
Food  additives: 
Adjuvants,  production  aids 
arxl  sanitizers — 
1.2-dtoromo-2,4- 
dk:yanotxjtane  et  al.; 
published  2-11-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMmiSTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Export  controlled  technology; 

standard  clause;  put>lished 

2-11-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  dkectives: 
General  Electric  Aircraft 
Engines;  published  1-12- 
00 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 
Coastwise  trade  laws; 

administrative  waivers; 

published  2-11-00 

RULES  GOINQ  INTO 
EFFECT  FEBRUARY  12, 
2000 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
marragement 
Alasica;  fisheries  of 
Exclusive  EcorKxnic 
Zone- 
Pacific  halibut  and  red 
king  crab;  published  12- 
28-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  stamp  program: 
Personal  Responsitxlity  and 
Wori(  Opportunity 
Reconcilation  Mt; 
implementation — 
Personal  responsibility 
provisions;  comments 
due  by  2-15-00; 
published  12-17-99 


AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Section  502  Guaranteed 
Rural  Housing  Program; 
administration;  commerrts 
due  by  2-14-00;  published 
12-15-99 

AGRICULTURE 

DEPARTMENT 

Rural  Buslness-Cooperalfve 

Service 

Program  regulations: 
Section  502  Guaranteed 
Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15^ 
Rural  Economic  Development 
Loan  and  Grant  Program; 
comments  due  by  2-14-00; 
published  12-15-99 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulatiortt: 
Section  502  Guaranteed 
Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15^9 

AGRICULTURE 
DEPARTMENT 
Rural  Utiiltles  Service 
Program  regulations: 
Section  502  Guaranteed 
Rural  Housing  Program; 
administration;  comments 
due  by  2-14-00;  published 
12-15-99 
Rural  Economic  Development 
Loan  and  Grant  Program; 
comments  due  t>y  2-14-00; 
published  12-15-99 
Telecommunication  loans: 
Guaranteed  arv]  insured 
loans;  post-loan  policies 
and  procedures; 
comments  due  t>y  2-14- 
00;  published  12-15-99 

COMMERCE  DEPARTMENT 
National  Oceanic  aitd 
Atmospheric  Administration 

Endangered  arxl  threatened 
species: 

Gulf  of  Maine  anadromous 
Atlantic  salmon; 
comments  due  by  2-15- 
00;  published  11-17-99 
Fishery  consen/ation  and 
management 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

PoHock;  comments  due  by 
2-14-00;  published  12- 
29-99 
Poik>ck;  comments  due  by 
2-17-00;  published  2-2- 
00 


Atlantic  highly  migratory 
species- 
Pelagic  kx>gline 

management;  comments 

due  by  2-14-00; 

published  12-15-99 
Caribbean,  Gulf,  and  South 
Atlanlic  fisheries — 
GuH  of  Mexico  reef  fish; 

comments  due  by  2-15- 

00:  published  12-17-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Profit  polk^y;  comments  due 
by  2-17-00;  pubfished  2- 
10-00 

ENERGY  DEPARTMENT 

Nudear  waste  repositories: 
Yucca  Mountain  Site,  NV; 
suitatiifity  guidelirtes 
Hearings;  comments  due 
by  2-14-00;  published 
12-15-99 

ENERGY  DEPARTMENT 
Enargy  Effldancy  and 
RanevMble  Energy  Office 

Consumer  products;  erwrgy 
conservatxm  program: 
Dishwashers;  test 
procedures;  convnenls 
due  by  2-14-00;  published 
1-13-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quaity  implementatnn 
plans;  approval  and 
promulgation;  various 
States: 
CaNfomia;  convnents  due  t>y 

2-18-00;  pubished  1-19- 

00 
Corviecticut;  comments  due 

by  2-14-00;  published  12- 

16-99 
Delaware;  comments  due  t>y 

2-14-00;  published  12-16- 

99 
District  of  Cokjmbia, 

Marytarxj,  and  Virginia; 

comments  due  by  2-14- 

00;  published  12-16-99 
Fk)rida;  comments  due  by 

2-18-00;  published  1-19- 

00 
Georgia;  comments  due  bf 

2-14-00;  published  12-16- 

99 
Illinois;  comments  due  by  2- 

14-00;  published  12-16-99 
Induna;  comments  due  t>y 

2-14-00;  published  12-16- 

99 
Marytarxj;  comments  due  by 

2-14-00;  published  12-16- 

99 
Massachusetts;  comments 

due  by  2-14-00;  published 

12-16-99 
New  Jersey;  convnents  due 

by  2-14-00;  pubished  12- 


IV 
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New  York;  cdnvnents  due 
by  2-14-0(^  published  12- 
16-99         I 
Pennsylvanial  comments 
due  by  2-lU-OO:  published 
12-16-99    I 
Tennessee;  Comments  due 
by  2-l8-0(^  published  1- 
19-00 
Texas;  comnlents  due  by  2- 
14-00:  pubfished  12-16-99 
Wisconsin;  comments  due 
by  2-14-00;  published  12- 
16-99 
Air  quality  Implementation 
plans;  VAVapproval  and 
promulgation;  various 
States:  air  quality  planning 
purposes;  designation  of 
areas: 

Indiana:  cominents  due  by 
2-18-00:  published  1-19- 
00 
Hazardous  waste  program 
authorizations: 
North  Dakota;  comments 
due  by  2-1B^)0;  published 
1-19^X)      I 
Hazardous  waste: 
Cement  kiln  <lust: 
management  standards; 
comments  due  by  2-17- 
00:  published  10-28-99 
Identification  arxl  listing — 
Mixture  and  derived-frtxn 
rules:  treetmerrt,  storage 
or  dispotel;  comments 
due  by  i■^7■O0■, 
publishe<|  11-19-99 
Mixeid  waste;'  storage, 
treatment,  lransportatk>n, 
and  disposal:  comments 
due  by  2-lr-00:  published 
11-19-99    I 
Pestk^kles;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Metsulfuron  rtiethyl; 
comments  due  by  2-14- 
00;  publish^  12-16-99 
Superfund  program: 
Natk>nal  oil  a^  hazardous 
substances!  contingency 
plan — 

National  prk^rities  list 
update;  comments  due 
by  2-18^:  published 
1-19-00  1 
National  priorities  list 
update;  domments  due 
by  2-1 8-V):  published 
1-19-00 
National  prkihties  list 

update;  eomments  due 
.    by  2-18-90;  put)llshed 

1-19-00 
Natk)nal  priorities  list 
update;  Qomments  due 
by  2-18^;  published 
1-19-00  I 
FEDERAL 

COMMUNICATIONS 
COMMISSION  ; 
Common  carrie^  services: 


Satellite  communicattons — 
2  GHz  mobile  satellite 
service  systems: 
authorization:  comments 
due  by  2-17-00; 
published  2-11-00 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Multiple-award  contracts 
competitk>n:  comments 
due  by  2-14-00;  published 
12-15-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumptran: 
Food  labeling — 
Trans  fatty  acxis  in 
nutritkxi  labeling, 
nutrient  content  claims, 
and  health  claims; 
comments  due  by  2-15- 
00;  published  11-17-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  plans,  health  care 
clearinghouses,  arxj  health 
care  providers: 
Administrative  data 
standards  and  related 
requirements — 
Individually  Identifiable 
health  Information; 
privacy  standards: 
comments  due  by  2-17- 
00:  published  12-15-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  arxJ  threatened 
species: 

Cowhead  Lake  tui  chub; 
comments  due  by  2-16- 
00;  published  2-2-00 
Cntical  habitat 
designations — 
Spikedace  and  k>ach 
minnow;  comments  due 
by  2-14-00;  published 
1-12-00 
Gulf  of  Maine  anadromous 
Atlantic  salmon; 
comments  due  by  2-1 5- 
00:  published  11-17-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sut)mlsslons: 

Utah;  comments  due  by  2- 
14-00;  published  1-14-00 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Group  health  plans;  access, 

portability,  and  renewabitity 

requirements: 


Natkxial  Mednal  Support 
NotKe;  chikj  support  ■ 
orders;  health  care 
coverage  provisions: 
comments  due  by  2-14- 
00;  published  11-15-99 

LIBRARY  OF  CONGRESS 
Copyriglit  Office,  UlMBry  of 
Congress 

Digital  Millennium  Copyright 

Act 

Circumvention  of  copyright 
protection  systems  for 
access  control 
technotogies;  exemptk>n  to 
prohit)itk>n;  comments  due 
by  2-17-00:  published  2- 
10-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisitk)n  regulatkx>s: 
Elements:  elimination  as 
category  in  evaluatkm; 
comments  due  by  2-14- 
00:  published  12-16-99 
Federal  Aa|uisitk>n  Regulation 
(FAR): 

Multiple-award  contracts 
competitkHi;  comments 
due  by  2-14-00;  put>lished 
12-15-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 
Technical  amendments; 
hearing;  comments  due 
by  2-16-00;  published  1- 
12-00 

NUCLEAR  REGULATORY 
COMMISSION 

Productxxi  and  utilization 
facilities;  domestk:  licensing: 
Antitrust  review  authority: 

clarifKation:  comments 

due  by  2-15-00;  published 

1-21-00 
Rulemaking  petittons: 
Quigley,  Barry;  comments 

due  by  2-14-00;  published 

12-1-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Regulatory  Flexibility  Act: 
Rules  to  be  reviewed:  list; 
comments  due  by  2-15- 
00;  published  1-21-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  arxl 

seamen: 

Licensing  and  manning  for 
officers  of  towing  vehkdes; 
comments  due  by  2-17- 
00:  published  11-19-99 
Ports  and  watenways  safety: 

Puget  Sound,  WA;  vessel 
traffk:  service;  radio 
frequencies;  comments 


due  by  2-14-00;  published 
12-14-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Agusta  S.p.A.;  comments 

due  by  2-18-00;  published 

12-20-99 
Bell;  conments  due  tjy  2- 

14-00;  published  12-16-99 
Boeing;  comments  due  by 

2-14-00;  published  12-29- 

99 
Bomtiardier;  comments  due 

by  2-14-00;  published  1- 

14-00 
Cessna;  comments  due  by 

2-14-00;  published  12-29- 

99 
Fokker  comments  due  by 

2-14-00;  published  1-14- 

00 
Learjet;  comments  due  by 

2-14-00;  published  12-29- 

99 
McDonnell  Douglas; 

comments  due  by  2-18- 

00:  published  12-20-99 
New  Piper  Aircraft,  Inc.; 

comments  due  t>y  2-17- 

00;  published  12-14-99 
Transport  airplanes 

equipped  with  Mode  "C" 

transponder(s)  with  single 

Gillham  code  attitude 

input;  comments  due  by 

2-14-00;  published  12-16- 

99 
Class  E  airspace:  comments 
due  by  2-16-00:  published 
1-12-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  safety  enforcement 

procedures: 

Light  rail  transit  operatk)r« 
on  general  railroad 
system:  safety  jurisdrctkKi; 
joint  agency  polk:y 
statement  with  Federal 
Transit  Administration: 
comments  due  by  2-14- 
00:  published  1-12-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Interior  trunk  releases: 
comments  due  by  2-15- 
00;  published  12-17-99 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Corporate  activities: 
Natk>nal  banks;  financial 
subsidiaries  and  operating 
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subsidiaries;  comments 
due  by  2-14-00;  pubtished 
1-20-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Estate  and  gift  taxes: 
Generation-sldpping  transfer 

tax  issues;  comments  due 

by  2-16-00;  pubished  11- 


UST  OF  PUBLIC  LAWS 


The  List  of  Public  Laws 
for  the  first  session  of  the 
106lh  Congress  has  t>een 
completed  arxJ  wiN  resume 
when  tilts  are  enacted  inio 
law  during  ttie  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

ACumutative  Ust  of  Pubic 
Laws  for  the  first  session  of 
the  lOeih  Congress  w«  be 

published  in  the  Federal 
on  December  30. 
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The  authi  intic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Dockiments 


Weekly  Compilation  of 

Presidential 
Documents 


Monday.  Iviuary  13.  1997 
Volume  33— Number  2 
Pdge7-40 


This  unique  service  provides  up- 
to-date  infortnation  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  tfie 
President's  public  speeches, 
statements,  messages  to 
Congress,  niews  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarteriy. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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-D 


code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


including  area  code 


YES     NO 


Purchase  order|number  (optional) 

May  we  make  Murnanie/addressavaiafaie  to  other  maiien?     | |  I I 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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